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Acquired  Immune  Deficiency 

Syndrome.  National 'Commission 

See  National  Commission  on  Acquired  Immune 
Deficiencv  Syndrome 

ACTION 

RULES 

Locally  generated  contnbution^  in  older 
American  volunteer  programs.  4"_^0 

PROPOSED  RULES 

Regulatory  agenda.  P''66 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  4245,  6360.  25652 
Foster  grandparent  and  senior  companion 

programs;  income  eligibility  levels.  11«84 
Grants  and  cooperative  agreements, 
availability,  etc 
Special  volunteer  programs— 
At-nsk  youth  in  public  housing 

neighborhoods,  illicit  drug  prevention 
programs,  1<)8?0 
Drug  alliance.  838 
Student  communiiv  service  project 

guidelines.  1784.  3523.  9340 
VISTA  projects- 
Regions  1.  2,  3,  6,  and  9.  11540 
VTSTA/student  community  service  projects. 
558 
Organization,  functions,  and  authoritv 
delegations; 
Education  Department;  civil  rights 
compliance  duties.  18577 

Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administration  Office,  Executive 
Office  of  the  President 

RULES 

Freedom  of  Information  Act;  implementation 
Fee  schedule  and  administrative  guidelines, 
5741 
National  security  information;  mandatory 
review  for  declassification.  8101 

Administration  on  Aging 

See  Aging  Administration 

Administrative  Conference  of  the 
United  States 

PROPOSED  RULES 

Recommendations 

Commerce  Department  export  controls 

procedures,  9656 
National  vaccine  injury  compensation 

program.  12855 

NOTICES 

Meetings 

Adjudication  Committee.  7833,  22693 


.Administration  Committee.  8181.  9666,  13793 
Financial  Services  Regulation  Special         \^ 

Committee,  12363 
Governmental  Processes  Committee-  4"86. 

10233,  19832 
Judicial  Review  Committee,  1622.  4"86. 

'833.  9344,  12363 
Model  Rules  Working  Group.  14228.  236"3 
Plenary  Session,  23860 
Regulation  Committee,  4"g6,  89"'.  14288 
Rulemaking  Committee.  89'".  14228.  236"3 

Administrative  Office  of  United  States 
Courts 

NOTICES 

Court  interpreters.  Spanish,''English 
certification  examination.  5794 

Advisory  Council  on. Historic 
Preservation 

Sef  Historic  Preservation.  Advisorv  CouncU 

Agency  for  Health  Care  Policy  and 
Research 

NOTICES 

Advisory  committees,  annua!  reports. 

availability.  14382 
Clinical  practice  guidelines  development: 

Low  back  disorders.  11452 
Committees,  establishment,  renewal, 
termination,  etc 
Employer-Based  Health  Insurance  .Advisory 

Committee,  26419 
Health  Care  Policy,  Research,  and 

Evaluation  National  Advisory  Council. 
2183 
Mammography  quality  determinants,  clinical 
practice  guidelines  development  panel 
25430 
Medical  technology  assessments 

Cardiac  output  monitoring  b\  electrical 
bioimpedance.  1815 
Meetings; 
Clinical  practice  guidelines— 

Visual  impairment  due  to  cataracts  in 
aging  eye.  10274 
Health  Care  Policy.  Research,  and 

Evaluation  National  .Advisory  Council. 
2184,  21378 
Meetings,  advisory  committees; 
February,  2531 
March,  7868 
May,  15373 
June,  24074 
Pnvacy  Act 

Systems  of  records,  1233 

Agency  for  International  Development 

RULES 

Acquisition  regulations 

Disadvantaged  enterprises,  contracting  and 

subcontracting  requirements.  2"20" 
Miscellaneous  amendments.  2699.  "568 


Physical  fitness  and  medical  pnsileges.  "586 
Protection  of  human  subjects   Federal  polics. 
28003 
Correction.  2'^"56 

PROPOSED  RULES 

Pnvacy  .Act,  implementation,  24"5 
Regulatory  agenda.  i"9"2 

NOTICES 

.Agency  information  collection  activities  under 
OMB  review.  5"(T6   "^369.  ri2"!,  2"969, 
2Q4QO 
Committees  establishment,  renewal, 
termination,  etc 
Foreign  .'\id  Internationa!  Private 

Investment  Council    2303r 
International  Fcxxi  and  .Agncuiiurai 
■         Development  and  Economic 

Cooperation  Board-  5019 
Research  Advisory  Committee    13182 
\'oluntary  Foreign  .Aid  .Advistvy 
Committee,  444 
Grants  and  ctx^perativc  agreements; 
availability,  etc 
Local  government  and  public  administration 
in  Central  and  Eastern  Europe,  6679 
Housing  guaranty  programs  ' 

India.  2""3 
Indonesia,  13488 
Israel,  9369 
Tunisia.  14388 
Meetings 

International  Disawer  ■\dvivirv  Committee, 

!  9^9  j 
Inf^mationai  Fcxxi  and  .Agricultural 

Development  and  Exonomic 

Ccxiperation  B<-iard,  6C'34   6412.  6<i"9, 

12385.  235''5 
Microenterpnse  Advisorv  Committee.  6680 
Research  Advisory  Committee.  13182 
Trade  and  Development  Program  .Adviv^ry 

Committee.  23^22.  26144 
Voluntary  Foreign  .Aid  .Advisciry 

Committee.  1318." 
L-S   government  contracts   South  \  letnamesc 
lerminalion  claims,  deadline.  24091 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Contaminated  sites,  restrictions   annual  list 
I  availability.  10559 

i   Grants  and  ctxiperative  agreements. 
I  availability,  etc 

Hazardous  substance  emergencv  events. 

surveillance.  2""5^ 
Human  exposure  to  hazardous  substances 
and  adverse  health  outcomes, 
I  relationship,  piio;  and  epidemiologic 

studies.  28398 
Toxic  substance  contamination,  areas  closed 
I  or  restricted  tc  public,  listing.  2""58 
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Agency 

Hazardous  substances  releases  and  facilities, 
health  assessments  and  effects 
QuM-terly  listing,  2023.  12204,  287sg 
Health  assessments;  interim  guidelines 

availability.  11221 
Meetings: 

Health  assessments  workshop,  20430 
Multisite  epidemiological  studies  at 

supcrfund  sites,  performance  feasibility 
and  value;  congressional  report.  5693 
Scientific  Counselors  Board,  12929 
Privacy  Act 

Systems  of  records.  1 326 
Superfund  program: 

Hazardous  substances  priority  list 

(toxicological  profiles),  27261,  29308. 
29485 

Aging  Administration 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc 
Discretionary  funds  program,  29663 
National  Eldercare  Campaign  for  older 
persons  at  risk,  institutes  establishment 
and  operation.  19653 

Agricultural  Marketing  Service 

See  also  Packers  and  Stockyards 
Administration 

RULES 

Almonds  grown  in  California.  530'',  10505, 

10793.  11499,  19792.  24678,  29559.  29561 
Avocados  grown  m  Florida.  10143,  23005 
Cotton 

Classification,  testing  and  standards- 
User  fees,  24671,  29528 
Cotton  research  and  promotion  order 

Cotton  Board  as-scssments,  interest  and  late 
payment  charges  and  publication  of 
names,  14634 
Cranbernes  grown  in  Massachusetts  et  al., 

21444 
Dairy  products,  grading,  inspection,  and 
standards 
Fee  increases.  773 
Dairy  promotion  program 
State  or  regional  dairy  product  promotion, 
research,  or  nutrition  education 
programs,  procedures  for  denying. 
suspending,  or  terminating  certification 
of  qualification,  8257 
Dates  (Dcglet  Noor)  grown  in  California,  777 
Dates  (domestic)  produced  or  packed  m 

California.  12109 
Eggs  and  egg  products;  inspection  and  grading: 
Fees  and  charges  increase,  19542 
Correction,  25721 
Filberts/hazelnuts  grown  m  Washington  and 

Oregon,  5151,  15805,  23774 
Fruits  and  vegetables,  processed;  inspection 
and  certification,  27898 
Correction,  29308 
Fruits,  import  regulations.  23009 
Grapefruit  import  requirements,  suspension. 

10792 
Grapes  grown  in  California,  15804 
Grapes,  table  (European  or  Vinifera).  grade 

sUndards.  15801 
Kiwifruit  grown  in  California,  10503 
Lemons  grown  in  California  and  Arizona.  2, 

625 
Marketing  orders,  expenses  and  rates  of 
assessment.  26895.  28307 


Melons  grown  in  Texas,  2839  * 

Milk  marketing  orders; 
Georgia,  13577 

Louisville- Lexington-Evansvillc,  9274 
New  England  et  al.,  5308,  13393 
New  York-New  Jersey.  22297 
Pacific  Northwest.  2840 
Southwest  Plains,  5923 
Nectannes  grown  in  California,  10359,  13710, 

22106 
Olives  grown  in  California.  4523 
Onions  grown  in—  i 

Idaho,  10359,  13710  |' 

Oregon,  10359,  13710 
Texas,  2125 
Oranges  (navel)  grown  in  Arizona  and 

California.  1,  774,  775 
Oranges  (Valencia)  grown  in  Arizona  and 

California,  I 
Oranges,  grapefruit,  tangerines,  and  langelos 
grown  in  Florida,  8684,  10790,  21915, 
24677 
Peaches  grown  in — 
Colorado,  21589 
Georgia,  8905,  12583 
Peanuts,  domestically  produced,  4524,  22108 
Pears,  plums,  and  peaches  grown  in  California, 

10359.  13710,  14633,  23773 
Penshable  Agricultural  Commodities  Act: 
License  fee  increase,  8683 
Nonresident  complainants  exemption,  175 
Practice  rules;  labeling  violations;  complaints 

procedure  and  investigation,  26759 
Reparation  proceedings,  and  person 

responsibly  connected  with  licensee, 
5151. 
Rules  of  practice,  173 
Pickles;  grade  standards,  1 1905 

Correction,  13854 
Pork  promotion,  research,  and  consumer 

information,  4,  26589 
Potatoes  (Irish)  grown  in— 

Washington,  19792 
Potatoes,  grade  standards,  7553 

Correction,  10302 
Raisins  produced  from  grapes  grown  in 

California.  13066,  23775 
Soybean  promotion,  research,  and  consumer 

information,  15809 
Spearmint  oil  produced  in  Far  Wesl,  10794, 

19544 
Tobacco  inspection: 

Growers'  referendum.  19541 
Tobacco  stocks  and  standards;  annual  report 

on  sutistics.  25613 
Tomatoes,  fresh;  grade  standards,  21913 
Watermelon  research  and  promotion  plan, 

5924,  15807,  29399 
Wool  and  mohair  advertising  and  promotion, 

8103 
PROPOSED  RULES 
Agricultural  and  vegetable  seeds;  quality 
inspection  and  certification;  testing  fees 
increase,  20146 
Almonds  grown  in  California,  6996 
Avocados  grown  in  Florida,  4953,  5367 
Com,  green;  grade  standards,  14027,  24033 
Cotton: 
Classification,  testing,  and  standards — 
User  fees,  19815,  27999 
Cotton  research  and  promotion  order.  14482, 
16359 
Conduct  of  referenda;  procedures,  20378 

Correction,  23105 
Cotton  Board  membership;  procedures, 
29445 


Cranbernes  grown  in  Massachusetts  et  al., 

1938.  10189,  15845 
Cucumbers,  seedless  European,  grown  in 

United  Stales.  5161 
Dairy  products,  grading,  inspection,  and 
standards, 
American  cheese,  bulk;  grade  standards.  6584 
Dry  sweetcream  buttermilk.  4951 

Correction.  7747 
Fee  increases.  10382 
Eggs  and  egg  products;  inspection  and  grading: 

Fees  and  charges  increase.  7592 
Filberts/hazelnuts  grown  in  Washington  and 

Oregon.  3424.  16282 
Fruits  and  vegetables,  processed,  and  processed 
products;  inspection  and  certification;  fee 
increase.  11113 
Grapes  grown  in  California.  11699 
Honey  research,  promotion,  and  consumer 

information  order.  16626 
Kiwifruit  grown  in  California.  9302 
Lime  research,  promotion,  and  consumer 

information  order,  2323'* 
Limes  grown  in  Florida.  536'' 
LivestcKk;  grading,  certification,  and  standards: 
Dairy  breeding  cattle  (females);  grade 
standards.  801 
Marketing  orders;  expenses  and  rates  of 

assessment,  14318., 23031 
Milk  marketing  orders: 
Carolinas.  9306.  25375 
Eastern  Ohio-Western  Pennsylvania,  1125 
Georgia.  8284 

Georgia  et  al ,  4567  I 

Louisville-Lexingion-Evansville,  1950 
Middle  Atlantic.  24746 
Middle  Atlantic  et  al..  732 
New  England  et  al..  4955,  13603 
Paducah.  KY.  21630 
Miishrcxims.  pecans,  and  limes;  promotion. 

research,  and  consumer  information.  3425 
Nectarines  grown  in  California.  23234 
Olives  grown  in  California.  31.  24739 
Oranges  (navel)  grown  in  Arizona  and 

California,  13290,  22364.  23735 
Oranges  (Valencia)  grown  in  Arizona  and 

California.  13290.  22364.  23735 
Oranges,  grapefruit,  tangerines,  and  tangelos 

grown  in  Florida.  22832 
Papayas  grown  in  Hawaii,  29195 
Peaches  grown  in — 
California.  23234 
Colorado.  12865 
Georgia.  1 124 
Peanuts,  domestically  produced.  804,  12867, 

24743 
Pears,  plums,  and  peaches  grown  in  California, 

10819,  16281 
Perishable  Agricultural  Commodities  Act: 

License  fee  increase,  654 
Pistachio  nuts  in  shell;  grade  standards,  20373 

Correction,  23956 
Pork  promotion,  research,  and  consumer 

information,  11519,  19619 
Potato  research  and  promotio»  fifen,  8285, 

28503 
Potatoes  (Insh)  grown  in — 
California.  23030 
Colorado.  29196 
Oregon.  23030 
Washington,  10826 
Poultry  and  rabbit  products;  inspection  and 
grading: 
I       Fees  and  charges  increase.  7592 
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Raisins  produced  from  grapes  grown  in 

California,  23033,  24041 
Soybean  promotion,  research,  and  consumer 

information,  7594.  7597 
Spearmint  oil  produced  in  Far  West,  12866. 

24742 
Tobacco  inspection: 

Inspection  and  grading  for  import;  fees  and 

charges.  15845 
Mandatory  inspection;  fees  and  charges, 

22664 
Voluntary  inspection  and  certification;  fees 
and  charges.  22665 
Tomato  catsup;  grade  standards,  12855  *' 
Tomatoes  grown  in— 
Florida,  3983.  19619 
Wool  and  wool  top  and  mohair  and  mohair 
top;  grade  standards.  2870 

NOTICES 

Beef  promotion  and  research  orders: 
Cattlemen's  Beef  Promotion  and  Research 
Board;  certification  and  nomination, 
7657 
Committees;  establishment,  renewal, 
termination,  etc.: 
National  Organic  Standards  Board,  15323, 
24239 
Grants  and  cooperative  agreements; 
availability,  etc  : 
Federal-State  marketing  improvement 
program,  3067  i 

Meetings: 
Burley  Tobacco  Advisory  Committee, 

22694.  28738 
Cotton  Marketing  Advisory  Committee. 

5193 
Rue-Cured  Tobacco  Advisory  Committee, 

19634.  26048 
Plant  Vanety  Protection  Advisory  Board. 

2737.  13102 
Tobacco  Inspection  Services  National 
Advisory  Committee.  9932 
Mohair  advertising  and  promotion;  referendum. 

20581 
Tobacco  auction  markets;  establishment: 

Maryland,  2498  i 

Tobacco  inspection: 
Growers'  referendum,  9932 

Agricultural  Research  Service 

NOTICES 

Advisory  committees;  minutes  on  closed 

meetings  activities;  availability,  27942 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive; 
American  Cyanamid  Co.,  27942 
Animal  Biotechnology  Cambridge,  Ltd.,  990 
EcoScience  Laboratories.  Inc..  19973 
ICI  Americas,  Inc.,  8181 

Agricultural  Stabilization  and 
Conservation  Service 

RULES 

Conservation  reserve  program,  1991-1995 

revisions,  15980 
Farm  marketing  quotas,  acreage  allotments, 
and  production  adjustments: 
Peanuts,  16206 
Tobacco,  21439 
Federal  claims  collection;  administrative  offset, 

479 
Food,  Agriculture,  Conservation,  and  Trade 

Act;  implementation,  16156 
Special  programs: 

Dairy  and  beekeeper  indemnity  payment 
programs,  1358 


Sugarcane,  sugar  beets,  soybeans,  and  peanuts: 
disaster  payment  program  for  1990  crops. 
25345 
Wool  and  mohair  advertising  and  promotion, 

8103 
PROPOSED  RULES 
Conservation  rdserve  program.  9293 
Disaster  payment  program  for  1990  crops,  6994 

Correction.  10660 
Farm  marketing  quotas,  acreage  allotments,    , 
and  production  adjustments 
Tobacco.  10820 
Food,  Agriculture.  Conservation,  and  Trade 

Act;  implementation.  8044.  8287 
Warehouses: 

Cotton  warehousemen,  licensed;  reginned 
motes,  warehouse  receipts  issuance, 
withdrawn,  23234 
Grain  warehousemen,  inspectors,  and 

weighers;  United  States  Warehouse  Act 
clanfication,  21454 
Warehousemen,  licensed;  liquidation  and 
informal  heanng  procedures,  21452 
Correction.  23105 

NOTICES 

Feed  grain  donations; 

Affiliated  Tnbes  of  Fort  Benhold  Indian 

Reservation.  ND.  8739 
Blackfeet  Tnbe.  MT.  13305 
Cheyenrie  River  Sioux  Tnbe.  SD.  414 
Turtle  Mountain  Band  of  Chippewa  Indians. 
ND.  5969 
Grants  and  cooperative  agreements; 
availability,  etc 
Milk  inventory  management  program.  510 
Marketing  quotas  and  acreage  allotments; 
Peanuts.  14067 

Tobacco.  2737.  16063.  19973.  19975,  20577, 
I  29617 

Meetings: 
'       National  Conservation  Review  Group.  4968 
Mohair  advertising  and  promotion;  referendum, 

20581 
Warehouses: 
Cotton  warehousemen,  licensed;  agreement 
to  pnnt  punched  card  continuous  form 
receipts.  12152 
Warehouses,  licensed,  list  availability.  13102 

Agricultural  Workers  Commission 

See  Commission  on  Agncultural  Workers 

Agriculture  Department 

See  also  Agncultural  Marketing  Service; 
Agncultural  Research  Service; 
Agncultural  Stabilization  and 
Conservation  Service;  Animal  and  Plant 
Health  Inspection  Service;  Commodity 
Credit  Corporation.  Cooperative  State 
Research  Service;  Economic  Research 
Service;  Farmers  Home  Administration; 
Federal  Crop  Insurance  Corporation; 
Federal  Gram  Inspection  Service;  Food 
and  Nutntion  Service;  Food  Safely  and 
Inspection  Service;  Foreign  Agncultural 
Service;  Forest  Service;  National 
Agncultural  Library;  Packers  and 
Stockyards  Administration;  Rural 
Electrification  Administration;  Rural 
Telephone  Bark;  Soil  Conservation 
Service 

RULES 

Administrative  regulations 
Formal  adjudication  proceedings,  22105 


Agricultural  commodities;  sales  and  exports 
financing.  3966 
Correction.  9273 
Highly  erodible  land  and  wetland  conservation: 
Food.  Agncullure.  Conservation,  and  Trade 
Act.  implementation    186.30 
Correction.  23735 
Organization,  functions,  and  authonty 
delegations: 
Administrative  Law  Judges  Office,  14009 
Assistant  Secreury  for  Marketing  and 

Inspection  Services.  15979 
Assistant  Secretary  for  Marketing  and 

Inspection  Services  et  al..  25997 
Assistant  Secretary  for  Natural  Resources 

and  Environment  ei  al .  27889 
Deputy  Secretary  el  al..  14837 
Program  Fraud  CimI  Remedies  Act; 

implementation,  9581 
Protection  of  human  subjects;  Federal  policy, 
28003 
Correction.  29756  • 

PROPOSED  RULES 

Agnculture  Board  of  Contract  Appeals. 

appeals  regulations  and  procedures.  CFR 
Part  removed.  24"38  « 

Audits  of  institutions  of  higher  education  and 

■^     other  nonprofit  organizations.  14654 
HighK  erodible  land  and  wetland  conservation 
Food,  Agnculture.  Conservation,  and  Trade 
Act;  implementation.  9258 
Regulatory  agenda.  17008 
Small  or  limited  resource  fanners'  initiative. 
15302 

NOTICES 

Agencv  information  collection  activities  under 
OMB  review.  414,  990.  1787.  28%.  3814, 
4786.  5969.  73:5.  89^-'.  9666.  10529.  11985. 
13793.  14681.  15582.  19078.  19973.  21467, 
22693.  23673.  24774.  25652.  27226.  28368, 
29456 
Agncultural  commodities,  overseas  donations; 

types  and  quantities.  23545 
Capper-N'olstead  .Act   undue  pnce 

enhancement  b\  agncultural  cooperatives. 
4594 
Committees  esublishmeni.  renewal. 
termination,  etc 
Trade  Agncultural  Policy  Advisory 
Committee  et  al  .  3067 
Grant  and  cooperative  agreement  awards; 

Cornell  University;  24048 
Impon  quotas  and  fees 

Meal  import  limitations,  quarterly  estimates. 

510.  14681 
Sugars,  syrups,  and  molasses.  841 
Meetings 

Agncultural  Biotechnology  Research 

Advisory  Committee.  669.  I36I7.  16293 
Equal  Opportunity  Citizens'  Advisory 

Committee.  23673 
Microbiological  Cntena  for  Foods  National 

Advisory  Committee.  1511 
President's  Council  on  Rural  America,  669, 
20412 
Organisms  with  deliberately  modified    ^- 
hereditary  traits,  research  guidelines 
involving  planned  introduction  into 
environment.  4134 
Privacy  Act 
Systems  of  records,  23263 
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Air  Force  Department  ^ 

RULES 

Claims  and  litigation 

Administrative  claims  on  behalf  of  and 

a^inst  government  for  personal  injury 
and  properly  damage.  1574 
Miliuu-y  personnel 
Miliary  personnel,  employees,  and 
dependents  available  to  civilian 
authonties  for  trial.  P32 
Organization,  functions,  and  authority 
delegations 
Air  Force  Secretary,  utilization  and  disposal 
of  real  property.  13286 
Sales  and  services 
Visual  information  materials,  release, 
dissemination,  and  sale.  953 
Correction,  1W45.  12583 
Secunty 
Motor  vehicle  traffic  supervision:  CFR  Part 
removed.  13589 
Specul  investigations 
Fraud  and  violations  of  public  trust  in 

contract,  acquisition,  and  other  matters, 
371 
PROPOSED  RULES 
Acquisition  regulations 
Contract  management— 
Aircraft  accidents;  tonicological  testing. 
2382<) 
Total  system  performance  responsibility; 
supplement.  12145.  13608 
Pnvacy  Act,  implementation.  23043 

NOTICES 

Active  miliury  service  and  discharge 
determinations 
Civilian  crewmen  of  L'  S  coast  and  geodetic 
survey  vessels  who  performed  in  areas 
of  immediate  military  hazard  while 
conducting  cooperative  operation  with 
and  for  US  Armed  Forces  (December 
7,  l<)41-August  15.  1945).  23054 
Honorable  discharge  members  of  Amencan 
Volunteer  Group  (Flying  Tigers)  who 
served  during  period  December  7,  1941- 
Juiy  18.  1942,  26072 
Envuonmental  statements;  availability,  etc.: 
Barnes  Municipal  Airport.  MA,  et  al  , 

aircraft  conversions,  25673 
Base  realignments  and  closures — 
Mountain  Home  Air  Force  Base,  ID, 

20416 
Norton  Air  Force  Base,  CA,  6626 
Ellsworth  Air  Force  Base.  SD;  150 

Minuteman  II  missile  sites  deactivation, 
16077 
National  Aero-Space  Plane  research 
,'  program.  Wnght-Patterson  Air  Force 

Base.  OH.  3454 
Meetings: 
Air  Force  Academy  Board  of  Visitors,  6841 
Air  University  Board  of  Visitors,  10862 
Cooununity  College  Board  of  Visitors,  3244 
Rcaerve  Officer  Training  Corps  Advisory 

Committee,  1993 
Scientific  Advisory  Board,  421,  689,  1804, 
1993,  3454.  4051.  4271,  5197  5686,  5804, 
6626,  6841,  8324,  8750.  9201.  9349. 
11408,  11549,  11987,  12193,  12895. 
1J458,  13800,  14091,  16077,  19353, 
19645.  20416,  20598,  21665.  22406, 
22706,  23695,  26584.  27949.  29472 
Privncy  Act; 
Syslew  of  records,  1990.  5804,  12713,  23054, 
23876.26800 


Alaska  Power  Administration 

NOTICES 

Wholesale  power  rates; 
Sneltisham  Project,  24796 

Alcohol,  Drug  .Abuse,  and  Mental 
Health  .Administration 

NOTICES 

Committees,  establishment,  renewal, 
termination,  etc 
Homelessnes.s  and  Severe  Mental  Illness 
Task  Force  Advisory  Committee.  13479 
Federal  agency  urine  drug  testing,  certified 
laboratories  meeting  minimum  standards, 
list,  77.  4630,  9010,  13648.  20616,^5431, 
29248  ; 

Reinstatements,  27759 
Suspensions,  2183 
Gram  and  cooperative  agreement  awards: 
National  Coalition  for  Menully  111  in 
Criminal  Justice  System,  19684 
Grants  and  ctxiperative  agreements; 
availability,  etc.: 
Adolescents/juvenile  justice  model 

comprehensive  drug  abuse  treatment 
programs.  12544 
Child  and  adoles<;ent  service  system 

program,  21 164 
High  risk  youth;  drug  and  alcohol  abuse; 
prevention,  treatment,  and  rehabilitation. 
8763 
Housing  and  residential  supports;  center  for 
research,  knowledge  dissemination,  and 
technical  assistance,  19870 
Intramural  research  training  award  program, 

1818 
Mental  health  consumers  national  technical 

assistance  center,  23713 
Mental  health  human  resource  development 

program.  14707 
Model  comprehensive  drug  abuse  treatment 
programs  for  critical  populations;  public 
housing  residents,  14104 
Pregnant  and  postpanum  women  and  their 
infants,  model  projects  development, 
8771 
Meetings 
Substance  abuse  treatment  technical 
assistance  workshops,  14111,  15082 
Meetings;  advisory  committees: 
February,  1193,  2024,  2929,  5414 
March,  1193,  6861,  5414,9226 
Apnl,  10439 

May,  10439,  14706.  20430 
June,  14706,  20430,  24075,  24200,  26830 
July.  28566.  29487 
Organization,  functions,  and  authority 
delegations. 
See  entries  under  Public  Health  Service. 
Privacy  Act: 
Systems  of  records;  annual  publication,  1235 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Alcohol;  viticultural  area  designations: 

Rogue  Valley,  OR.  2433 

Virginias  Eastern  Shore,  VA,  23 
Alcoholic  beverages: 

Vodka;  identity  standards,  8922 
Firearms 

Manufacturers  excise  taxes;  firearms  and 
ammunition,  302 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations: 
Alexander  Valley,  CA,  23041 


Benmore  Valley,  CA,  21971 

Chalk  Hill,  CA,  22668 

Grand  Valley,  CO,  11712 

Texas  Hill  Country,  TX,  19965 
Alcoholic  beverages. 

Alcoholic  Beverage  Labeling  Act  of  1988; 
health  warning  statement;  scientific 
information  request,  10066 

Vodka,  identity  standard.  19623 

Wine;  standard  containers.  4770 
Regulatory  agenda,  17752 

NOTICES  I 

Alcoholic  beverages: 
Display  and  retailer  advertising  specialties; 
dollar  limitations,  6419 
Commerce  in  explosives:  i 

Explosive  materials  list,  909  ' 

Firearms: 

Federal  firearms  pnvileges  restoration;  list, 
14971.  26713 
Organization,  functions,  and  authority 
delegations: 
Revenue  Programs  Division,  Chief,  et  al.. 
2805 

American  Indian,  Alaskan  Native  and 
Hawaiian  Native  Housing, 
National  Commission 

See  National  Commission  on  American  Indian, 
Alaskan  Native  and  Hawaiian  Native 
Housing 

American  Indian  Arts  Institute 

See  Institute  of  American  Indian  and  Alaska 
Native  Culture  and  Arts  Development 

Animal  and  Plant  Health  Inspection 
Service        • 

RULES 

Agncultural  quarantine  and  inspection  services; 
user  fees  (Hawaii  and  Puerto  Rico).  14837, 
18496 
Animal  welfare: 
Horse  protection- 
Internal  agency  reference  changes,  13749 
Standards;  humane  handling,  care,  treatment, 
and  transf)ortation— 
Dogs,  cats,  and  nonhuman  pnmates,  6426, 
12336 
Exportation  and  importation  of  animals  and 
animal  products: 
African  horse  sickness- 
Horses  from  Saudi  Arabia.  5925 
Bovine  spongiform  encephalopathy  (BSE); 
animal  products  and  byproducts 
importation  prohibitions  and  restrictions, 
19794 
Cattle  from  Mexico,  365 
Horses  from  countries  affected  with 
contagious  equine  metntis,  15486 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications,  1082,  1083, 
4937,  13750.  14460,  19545 
Brucellosis  in  swine — 
State  and  area  classifications,  4936,  4937, 
18677 
Brucellosis-free  States,  validated;  Kentucky, 

2126 
Poultry  affected  by  salmonella  entefitidis, 
3730 
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Correction,  9752,  11061 
Tuberculosis  in  cattle  and  bison- 
State  and  area  designations,  2808,  7785 
Livestock  and  poultry  disease  control: 
Brucellosis;  Federal  indemnity  increase, 
18503 
Organization,  functions,  and  authority 
delegations: 
Administrator  et  al.;  swine  health  protection, 
26898 
Overtime  services  relating  to  imports  and 
exports: 
Commuted  traveltime  allowances,  1 1 349, 
11352,  21063 
Correction,  26895  I 

Work  at  laboratones,  border  ports,  seaports, 
and  airports;  fee  increase,  1081 
Plant-related  quarantine,  domestic: 
Black  stem  rust,  7784 
Citrus  canker,  8101  | 

Fire  ants,  imported,  4933,  22295 

Correction,  26191 
Mediterranean  fruit  fly.  5647 
Mexican  fruit  fly.  7783 
Oriental  fruit  fly.  4931 
Peach  fruit  fly.  14459 
Pink  bollworm,  9273,  23491 
Witchweed,  4932 
Plant-related  quarantine,  foreign: 
Apples,  peaches,  and  citrus  from  Sonora. 

Mexico.  10789 
Avocados  from  New  Zealand.  22295 
Potatoes  from  Canada.  19789 
Sandpears  from  Chile.  1730 
Plant-related  quarantine,  safeguard: 
Oranges,  tangerines,  and  grapefruit  from 
Sonora.  Mexico.  13065 
Swine  health  protection: 
Treated  garbage,  feeding  and  licensing;  State 
lists.  7554 
Viruses,  serums,  toxins,  etc.: 

Autogenous  biologies  sampling.  15033        ^ 
Biological  products,  production 

requirements;  diagnostic  test  kits  outline 
guide,  20122 
Exempted  veteri'nary  biological  products; 
shipment,  7785 

PROPOSED  RULES 

Agncultural  quarantine  and  inspection  services 

user  fees  (Hawaii  and  Puerto  Rico),  8148 
Animal  welfare: 
Horse  protection- 
Designated  qualified  persons  (DOP); 
preshow  inspection  guidelines  for 
soring  horses,  26043 
Plant-related  quarantine,  domestic: 

Black  stem  rust,  1121 
Plant-related  quarantine,  foreign: 
Avocados  from  New  Zealand,  4180 
Citrus  canker  from  Mexico,  1 1 22 
Nursery  stock,  plants,  roots,  bulbs,  seeds, 
and  other  plant  products;  importation. 
6297 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  18802 
Environmental  statements;  availability,  etc  : 
Common  crupina  eradication  in  Idaho. 
Oregon,  and  Washington,  13793 


Genetically  engineered  organisms;  field  test 
permits — 
Clavibacter  xyli  subsp  cynodontis,  etc., 

24777 
Com,  etc..  28738 
Cotton,  etc.,  24775 
Poutoes,  etc.,  26973 
Tobacco,  etc..  26647 
Genetically  engineered  plants;  field  test 
permits — 
Potatoes.  7658 
Tomatoes.  5969 
Guatemala  MOSCAMED  (Mediterranean 

fruit  fly)  program.  26974 
Pennsylvania;  live  genetically  engineered 
vaccinia  vectored  rabies  vaccine;  field 
lest.  19635 
Recombinant  denved  live  pseudorabies  virus 
vaccine;  field  test,  27727 
Genetically  engineered  organisms  for  release 
into  environment;  permit  applications, 
1511,  5970,  8319,  11171.  12583,  14343. 
19634.  23046,  23545,  24774.  27494,  28524 
Meetings: 
Common  crupina  eradication  in  Idaho,  26794 
Veterinary  biological  products- 
Manufacture  and  distnbution.  6832.  9251 
Production  and  establishment  licenses, 
8320.  13102 
Pseudorabies  in  swine;  approved  testing 
laboratones: 
List  update,  22391 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments; 
Amencan  Safety  Razor  Co  et  al.,  5843 
Brown  University  et  al ,  26156,  28415 
Burgstmer,  Carson  B  ,  et  al  .  6681 
First  Hawaiian.  Inc..  et  al.,  10916.  24836 
Krauss.  T   Delores.  14538 
National  cooperative  research  notifications: 
Advanced  Television  Test  Center.  Inc..  et 

al..  14542 
Amrep  Inc.  26162,  28415 
Appliance  Industry-Government  CFC 

Replacement  Consortium.  Inc..  13654 
Automotive  Emissions  Cooperative  Research 

Venture.  27539 
Bell  Communications  Research.  Inc..  5021. 

5423.  26161.  28415 
Cable  Television  Laboratones.  Inc..  14543 
Cable  Television  Laboratones.  Inc..  et  al., 

14542.  27539 
CAD  Framework  Initiative.  Inc.,  12387, 

23722 
Center  for  Emissions  Control,  Inc.,  24843 
Cigarette  Ignition  Propensity  Joint  Venture, 

4301 
Computer  Aided  Manufactunng- 

Intemational,  Inc.,  2949 
Diversey  Corp.,  23089 
Drackett  Co.,  29500 
Environmental  Sciences  Reseaich  &  \ 

Development  Partnership.  18837 
-— J3as  Utilization  Research  Forum.  1655. 
-       18837,  27272 
Great  Lakes  Composites  Consortium.  Inc.. 

11274 
Halon  Alternatives  Research  Corp..  Inc.. 

6035 
High  Speed  Senal  Data  Communications 

Research  and  Development  Partnership. 
I  28175  n     1 


Hydrocyclone  Development  Consortiiun, 

27272 
Industry  Cooperative  for  Ozone  Layer 

Protection.  Inc  .  2949 
International  Association  for  Character 

Windowing  Standards.  23723 
International  Fieldbus  Consortium.  3268 
International  Partners  in  Glass  Research, 

1655 
International  Pharmaceutical  Aerosol 
Consortium  for  Toxicology  TesUng. 
13489 
Marathon  Oil  Co.  13654 
McLaughlin  Gonnley  King  Co..  24093 
MCNC,  28416 

Michigan  State  University.  6035 
Microelectronics  &  Computer  Technology 

Corp..  5424 
National  Center  for  Manufactunng  Sciences. 

Inc.  10444,  22740.  27273 
National  Forest  Products  .Association,  7879 
Open  Software  Foundation.  Inc..  12387, 

27273 
OSI/Network  Management  Forum.  13655, 

2372? 
PDFS  Inc  .  103.  6036 
Petroleum  Environmental  Research  Forum. 

536.  10284.  1255^,  18837.  28416 
Petroiechnical  Open  Software  Corp..  5021, 

21176 
Portland  Cement  Association.  2950.  11274 
Pyrethnn  Joint  Research  Venture.  23089 
Reckiit  &  Colman  Household  Products, 

28416 
Regents  of  University  of  California  at 

Berkeley.  10444 
Semiconductor  Research  Corp.,  11275 
Smart  House.  LP.  11273 
Specialty  Meuls  Processing  Consortium, 

Inc  .  6686 
Spray  Dnft  Task  Force.  18837 
SQL  Access  Group,  Inc  .  536.  19126 
Switched  Multi- Megabit  Dau  Service 

Group.  23723 
United  States  Advanced  Battery  Consortium. 

8218  ' 

UNIX  International.  Inc..  11273,  28417 

Appalachian  States  Low-Level 

Radioactive  Waste  Commission 

NOTICES 

Meetings.  26049 

Architectural  and  Transportation 
Barriers  Compliance  Board 

RULES 

Conflicts  of  interests.  958 
Organization  and  procedures.  2851 

PROPOSED  RULES 

Amencans  with  Disabilities  Act; 
implementation 
Accessibility  guidelines- 
Buildings  and  facilities.  2296,  2981,  3433 
Transportation  facilities.  11874 
Transportation  vehicles.  11824 

Regulatory  agenda.  1 7976 

Arctic  Research  Commission 

NOTICES 

Meetings.  2899 

Membership;  Presidential  appointments.  1622 
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Anns  Control 

Anns  Control  and  Disarmament      -/' 
Agency  ^ 

RULES 

Organizations,  functions,  and  authority 
delegations,  13266 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  25404 
Committees;  esUbltshment.  renewal.  ^ 

termination,  etc.  , — ^^^ 

Geneijl  Advisory  Committee.  15583     ^ 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Hubert  H  Humphrey  fellowship  program. 
12884  --v^^ 

Meetings: 
General  Advisory  Committee.  8739,  23047 

Army  Department 

Stt  also  Engineers  Corps 

RULES 

Arms,  ammunition,  and  explosives,  physical 

secunty;  Fort  Uwis.  WA.  25039 
Biological  defense  safety  program 
Esublishment.  3186.  13759 
Technical  safety  requirements.  9424 
Heraldic  items;  manufacture,  sale.  wear,  and 

quality  control.  23513 
Law  enforcement  and  cnminal  investigations^ 
Motor  vehicle  traffic  supervision  (specific 
installations).  28077 
Miliury  traffic  management: 
Freight  motor  earner  qualification  program, 
2849.  5651 
Motor  vehicle  traffic  supervision;  CFR  Pan 

revised.  3930 
Personnel 
Personnel  and  command  sponsored  family 
members;  court  orders  compliance.  370 
Pnvacy  Act  implementation.  29582  > 

NOTICES 

Combatant  survivability  and  effectiveness; 

study  and  expenmentation.  2910 
Environmental  statemenU.  availability,  etc.: 
Aberdeen  Proving  Ground.  MD;  chemical 

agent  disposal  facility.  29 1 1 
Anniston  Army  Depot.  AL.  chemical 

munitions  disposal,  23880 
Base  realignments  and  closures- 
Army  Matenals  Technology  Laboratory. 

22160 
Cameron  Sution,  VA,  et  al..  27249 
Fort  Douglas,  UT.  24791 
Fort  Meade  and  Fort  Holabird.  MD. 

14247 
Fort  Wingate  Depot,  NM.  et  al.,  23555 
Jefferson  Proving  Ground.  IN.  23555 
Lexington-Bluegrass  Depot,  KY,  23555 
Presidio  of  San  Francisco,  CA.  22707 
Pueblo  Depot  Activity.  CO.  24792.  27999 
Camp  Shelby  National  Guard  Training  Site, 
MS;  multiple  construction  of  training 
facilities,  5985 
Exoatmosphenc  discrimination  expenment 

(EDX)  program,  6377 
Harry  Diamond  Laboratones  Woodbndge 
Research  Facility,  VA.  operation 
relocation,  upgrading  and  resumption  of 
electromagnetic  pulse  simulators,  21665 
Lrtkigton-Blue  Grass  Army  Depot.  KY; 
^chemical  stockpile  disposal  program. 
14500 
Military  joint  readiness  exercises,  AK,  29233 


PohaWuloa  Training  Area.  HI;  multipurpose 

range  complex  operation,  20197 
Yakima  Finng  Center.  WA,  4272 
Inventions.  Government-owned;  availability  for 

licensing.  10418.  19984 
Meetings: 
Armed  Forces  Epidemiological  Board,  3078, 

6841,  6842.  19100,  19985 
Armed  Forces  Institute  of  Pathology 

Scientific  Advisory  Board,  15335 
Medical  Research  and  Development 

Advistir>  Committee.  19100 
Military  personal  property  claims 

symposium.  2508.  8750 
Military  personal  property  symposium.  998, 

8751 
Military  personnel  property  symposium, 

21359 
Military/industry  mobile  homes  symposium. 

8750 
ROTC  Affairs  Advisory  Panel,  15865 
Science  Board.  846,  3079,  3823.  4606,  6378. 

6379,  6626.  7837.  7838,  10546.  11549, 

13637,  15074.  19985.  20417,  20598,  \, 

lllV).  23556.  24792,  25414,  25415, 

26072.  26073.  26999.  27249^^_^  , 

Military  traffic  management:      •'^      '  ' 

Commercial  freight  carriers;  performance 

levels.  15865 
CONUS  automated  rate  system  (CARTS), 

15866 
Independent  pncing  certification.  422 
Interstate  household  goods;  CONUS 

automated  rate  system,  12715 
Personal  property;  storage-in-transit  on 

earners  warehouse  floor;  maximum  time 

frame.  13458 
Patent  licenses;  non-exclusive,  exclusive,  o; 
partially  exclusive: 
Alpha  Industnes.  Inc.,  19986 
Army  Communications-Electronics 

Command.  19986,  19987 
Gemini  Laminating  Corp.  el  al.,  9690 
Hiller  Technologies,  a  Limited  Partnership. 

et  al.,  19986 
Spread  spectrum  multiplexed  noise  codes, 

13310 
Pnvacy  Act: 
Systems  of  records,  7018,  15593,  21134, 

27949 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanilies 

Barry  M.  Goldwater  Scholarship  and 
Excellence  in  Education 
Foundation 

NOTICES 

Meetings.  Sunshine  Act.  13853 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission 

NOTICES 

Logo  adoption,  12701 

Blind  and  Other  Severely 

Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped 


Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cowliiz  Falls  Hydroelectnc  Project.  WA, 

5407 
IP-PF  rate  link  extension.  7350 
Maple  Valley  500-kilovolt  transmission  line. 

WA.  21994 
Yakima  River  Basin  fisheries  project.  WA. 
2912 
noodplain  and  wetlands  protection; 

environmental  review  determinations; 
availability,  etc.: 
Yakima  River  Basin  fish  passage  project, 
WA,  7691 
Transmission  rates: 

Proposed  modification,  4609 
Vanable  industrial  power  rate;  primary 

aluminum  production,  14248 
Wholesale  power  rates: 

Proposed  modification,  4793 

Census  Bureau 

NOTICES 

Committees;  establishment,  renewal.  ! 

termination,  etc.: 
American  Indian  and  Alaska  Native 

Populations  for  1990  Census  Advisory 
Committee  et  al..  29214 
Meetings: 

Agriculture  Statistics  Advisory  Committee. 

18805 
American  Economic  Association  Advisory 
Committee  et  al..  13113 
Surveys,  determinations,  etc.:  i 

Communication  services;  annual.  2159i' 
Communications,  public  utilities,  and' 

transportation;  finance,  insurance,  and 
real  estate;  services  not  classified 
elsewhere.  25405 
Manufactunng  area;  annual.  994 
Motor  freight  transportation  and 
warehousing.  1 165 

Centers  for  Disease  Control 

NOTICES 

Airborne  infectious  disease  control  in  health- 
care facilities  guidelines;  NIOSH  mqeting, 
25094 
Bacterial  isolates  for  evaluating  antimicrobial 
susceptibility  testing  devices;  availability, 
29692 
Biomolecular  markers  of  chronic  joint  trauma; 

NIOSH  meeting,  21387 
Committees;  establishment,  renewal, 
termination,  etc.: 
Hospital  Infection  Control  Practices 

Advisory  Committee.  5006 
Occupational  Safety  and  Health  National 
Institute.  Scientific  Counselors  Board, 
14939 
Tuberculosis  Elimination  Advisory  Council, 
1''205 
Control  technology  for  small  businesses; 
autobody  repair  and  painting  shops; 
NIOSH  meetmg.  21387 
Electrical  line  mechanics;  injury  among  a 

cohort;  NIOSH  meeting,  5007 
Electromagnetic  radiation  on  workers,  health 
effects;  scientific  workshop;  NIOSH 
meeting,  1196 
Energy-related  analytic  epidemiologic  health 
research  by  HHS;  management  and 
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conduct;  memorandum  of  understanding 
between  DOE  and  HHS.  9701 
Grant  and  cooperative  agreement  awards: 

Beijing  Medical  University.  5832 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Acquired  Immunodeficiency  Syndrome 
(AIDS)- 
Minonty  populations;  epidemiological 
research  studies  of  infection.  13832 
Asthma  among  mmonly  children  in  urban 

areas.  29488 
Breast  and  cervical  cancer  early  detection 

and  control  program,  21379,  21383 
Human  immunodeficiency  virus  (HIV)— 
Minority  populations;  epidemiological 
research  studies  of  infection.  13832 
Human  immunodeficiency  virus  (HIV> 
related  tuberculosis  demonstration 
projects.  13835 
Injury  control  research  centers  and  injury 

control  research  program  project.  2183 
Injury  control  research  centers,  etc  .  27762 
Injurv  prevention  and  control  research.  2183, 

2*7759 
Lyme  disease;  research,  treatment,  and 

education  programs.  7714 
Measles  vaccine  administered  at  age  6 
month;  morbidity  and  mortality; 
demonstration  project.  29692 
Occupational  safety  and  health— 

Education  programs.  27515 

Pneumococcal  vaccine  against  diseases 
caused  by  Streptococcus  pneumoniae; 
developmental  research.  12929 
PrevefilToS  of  childhood  deaths  from 
diarrhea,  investigation  to  identify 
strafegies.  29490 
Prevention  of  HIV  in  women  and  infants 

demonstration  projects.  27021 
Public  health  leadership  institute; 

development.  12929 
State  and  community-based  childhood  lead 

poisoning  prevention  programs.  8779 
State  pregnancy  nutrition  surveillance.  21493 
Tuberculosis  and  human  immunodeficiency 
virus  (HIV)  nsk  factor  data  and  HIV 
serostatus  surveillance.  29491 
Indoor  air  sampling  and  analysis  method  for 
organic  compounds;  NIOSH  meeting, 
21495 
Meetings: 
Centers  for  Infectious  Diseases;  Scientific 

Counselors  Board.  23295 
Childhood  Lead  Poisoning  Prevention 

Advisory  Committ'  e.  12010 
Chronic  Disease  Prevention  and  Control 

National  Conference.  28401 
Diabetes  Translation  and  Community 

Control  Programs  Technical  Advisory 
Committee.  7869.  28401 
Hanford  Thyroid  Morbidity  Study  Advisory 

Committee.  6027.  28759 

HIV  and  hepatitis  B  virus  transmission  to 

patients  dunng  invasive  medical  and 

dental  procedures.  2527 

Immunization  Conference.  12011 

Immunization  Practices  Advisory 

Committee.  5006.  21388 
Injury  Prevention  and  Control  Advisory 

Committee,  2024.  1 5924 
National  cholesterol  reference  method 
laboratory  network's  program  for 
cholesterol  testing,  5006 
Prevention  of  HIV  Infection  Advisory 
Committee,  12011 


Prevention  of  Primary  and  Secondary 

Disabilities  National  Conference.  13836 
Records  and  Statistics  Public  Health 

Conference.  4294 
Restructured  vessel  sanitation  program 
current  status  and  program  operations 
expenence.  6027 
Ryan  White  Comprehensive  AIDS 

Resources  Emergency  (CARE)  Act- 
Consultants.  4632 

State  and  Local  Health  Department 
Representatives.  12376 
Third  National  Injury  Control  Conference. 

2769 
Tuberculosis  Elimination  Advisory  Council. 

12205 
Tuberculosis  elimination  and  patient 

adherence  workshop.  27263 
Vital  and  Health  Statistics  National 
Committee.  1815.  2024.  2025.  5694. 
6861.  10559,  12932.  13479.  16334.  20617 
Occupational  asthma  identification  methods; 

NIOSH  meeting.  14269 
Organization,  functions,  and  authority 
delegations. 
See  entnes  under  Public  Health  Service. 
Privacy  Act; 

Systems  of  records.  1324 
Retrofits  for  farm  tractors;  adjustable  rollover 
protective  structures;  acceptability; 
NIOSH  meeting.  8204 
Surgery  using  real-time  monitonng;  high-nsk 
procedures  identification;  NIOSH  meeting. 
11223 

Central  Intelligence  Agency 

NOTICES 

Employment 
Secrecy /nondisclosure  agreements; 

clanfieation  of  nghts  and  obligations  of 
employees.  11987,  14289 

Child  Support  Enforcement  Office 

RULES 

Program  operations  standards: 
Child  support  enforcement  program- 
Services  extension  to  Medicaid  recipients 
and  former  AFDC  recipients.  7988 
State  plan  requirements 

$50  Pass-through,  presumptive  support 
guidelines;  mandatory  genetic  and 
laboratory  testing;  paternity 
establishment.  22335- 

PROPOSED  RULES 

Program  operations  standard 
Child  support  enforcement  program- 
Guardians  ad  litem  costs;  Federal  funding 
prohibition.  27723 
State  plan  requirements: 
Child  support  enforcement  program- 
Automated  monitonng  and  tracking 
systems,  22130 

Children  and  Families  Administration 

See  also  Child  Support  Enforcement  Office; 
Community  Services  Office:  Family 
Assistance  Office;  Refugee  Resettlement 
Office 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  26419.  27262 
Grants  and  cooperative  agreements: 

availability,  etc.: 
Head  Start  enrollment  expansion.  26866 


Children,  National  Commission 

See  National  Commission  on  Children 

Christopher  Columbus  Quincentenarj 
Jubilee  Commission 

NOTICES 

Meetings,  14498 

Civil  Rights  Commission 

PROPOSED  RULES 

Regulatory  agenda,  17978 

NOTICES 

Meetings 

Den\er  Airport.  CO:  economic  and 

.-      employment  opportuniiies  for  minorities 
^    and  women,  public  forum.  27729 
Meetings.  State  advisory  committees: 
Alabama.  23048 
Alaska.  19981 
Anzona.  842.  15853 

Anzona  et  al..  18805 

Arkansa.s.  11986.  23048 

California.  4970.  8739,  20187       •' 

Colorado.  1623.  14230,  23675 

Connecticut.  25404 

Delaware.  22842 

Distnct  of  Columbia,  26648 

Hawaii.  5795 

Idaho.  843.  15853 

Iowa.  13308  '      ' 

Kansas.  13308.  23048 

Louisiana.  11986.  21471 

Michigan.  27943.  29214 

Mississippi.  11986.  23048 

Missouri.  13308.  23048 

Nebraska.  11986,  23048 

Nevada.  15853 

New  Jersey.  2899.  1 1986 

New  Mexico.  15853 

New  York.  25404 

North  Carolina.  26049 

North  Dakota.  25405 

Oklahoma.  2^495 

Oregon.  1623.  26049 

Pennsylvania.  22842 

South  Carolina.  26050 

South  Dakota.  25405     . 

Texas.  15854 

Utah.  10233 

Wa.shington.  10860.  26050 

West  Virginia.  21 124 

Wisconsin.  29463 
Meetings,  Sunshine  Act.  1667.  2979.  7746, 
13209.  19714.  25444,  27556 
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RULES 

Anchorage  regulations: 

California.  9852 

Hawaii.  13762 

New  York.  23226 

Rhode  Island.  22643 

Vermont.  12119.  12120 
Dangerous  cargoes 

Portable  tanks  for  transportation  of  bulk 
hazardous  matenals  by  vessel.  13597 
Deepwater  ports: 

Radar  beacons,  21081 
Drawbndge  operations: 

California.  21301.  21302 

Connecticut.  '.^02.  8712,  28708 

Distnei  of  Columbia.  635,  13285,  25369 
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'  iond«.  4175.  6277,  27692 
Georgia.  16008 
Kentucky,  16009 
Louisutna.  16009 
MaryUnd.  20350.  23518 
M«ss»:husctts.  24722.  2W09 
Minnesota,  21303  { 

South  Carolina,  1490.  1491,  16273 
Texas.  487,  14643 
Virginia,  26765 
Washington.  10512.  23518 
Wisconsin.  21303 
Hazardous  matenals; 
Military  explosives;  transportation  by  vessel; 
CFR  Part  removed.  3334 
Lifesaving  equipment: 

InflaUble  life  jackets  and  hybnd  personal 
notation  devices  (PFD's).  29439 
Manne  Inspection  and  Captain  of  the  Port 

zones;  realignment;  correction.  2134,  9288 
Merchant  manne  officers  and  seamen: 
Commercial  vessel  personnel;  chemical  drug 
and  alcohol  testing  programs, 
implemenution  dates  delay,  18982 
Personnel,  military 

Whistleblower  protection  provisions,  1 3404 
Pollution: 

MARPOL  73/78  Annex  V;  pollution 

prevention  requirements  implementation, 
19577 
Prevention  of  pollution  from  ships;  gartwge 
discharges  records,  waste  management 
plans,  and  informational  placards,  8878 
Ports  and  waterways  safety: 
Ambrose  Channel,  Lower  Bay,  Upper  Bay. 
and  Hudson  River,  NJ  and  NY;  safety 
zone.  25632 
Arkansas  River,  AR,  safety  zone,  22115 
Cape  Fear  River.  NC;  security  zone.  3036, 

4943.  5156.  12667.  14645 
Chesapeake  Bay,  VA,  secunty  zone,  3035 
Coney  Island  Channel,  NY;  safety  zone. 

22116 
Cooper  River,  Ordinance  Reach  and  Port 
Terminal  Reach.  Charleston.  SC;  safety 
and  secunty  zone.  488 
Cooper  River,  SC;  safety  zone,  5155 
Cuyahoga  River,  OH;  safety  zone.  18515 
East  River,  NY;  safety  zone.  25630 
Hempstead  Harbor.  NY,  safety  zone.  22116 
Holland  Harbor,  MI;  safety  zone.  18730. 

18731 
Los  Angeles.  CA,  secunty  zone.  1 108 
Los  Angeles/Long  Beach.  CA— 
Safety  zone.  10513 
Secunty  zone.  4559.  14647 
Lower  Hudson  River.  NJ  and  NY;  safety 

zone.  28488 
Lower  Mississippi  River  and  Wolf  River. 

TN;  safety  zone.  26768 
Miami  Beach.  FL;  secunty  zone.  5754 
Mississippi  River,  TN;  safety  zone,  22117 
New  York  Harbor,  NJ,  secunty  zone.  1 109, 

6277 
New  York  Harbor,  NY;  safety  zone.  25631 
New  York  Harbor;  vessel  traffic  service. 

1737 
Ohio  River,  KY— 

Safety  zone,  14^5-14647.  26766,  26767, 
27409 
Port  Hueneme,  CA;  secunty  zone,  1 109 
Regulated  navigation  areas- 
San  Diego  Bay,  CA,  14644 
Safety  and  security  zones,  etc..  list  of 
temporary  rules,  783.  141% 


San  Francisco  Bay.  CA— 
Safety  zone.  12120 
Secunty  zone.  12121 
Savannah  River.  GA;  safety  zone,  7303, 

13762.  14198.  14199 
Shinnecock  Inlet.  NY;  safety  zone.  12668 
Sparkman  Channel.  FL;  regulated  navigation 

area.  2850 
St.  Johns  River.  Jacksonville,  FL — 
Safety  zone.  22825 
Security  zone.  22826 
St.  Marys  River;  vessel  traffic  malnagement, 

11511,  14316 
Upper  Bay  and  East  River,  NY;  safety  zone, 

22117,  25632 
Upper  Bay  and  Lower  Bay.  NJ  and  NY; 

secunty  zone.  9289 
Upper  Bay.  NJ  and  NY;  safety  zone,  25630, 

2563 1 
Upper  Hudson  River,  NY;  safety  zone, 
22118 
Regattas  and  marine  parades: 
Amencan  Cancer  Society  Great  Duck  Race. 

9850 
Amencan  Diabetes  Association  Choptank 

River  Swift.  24345 
Augusta  Invitational  Rowing  Regatta.  9850 
Bay  City  Fireworks  Display.  26329 
Blue  Angels  Airshow.  23516 
Chesapeake  Bay  Bndge  Swim  Race.  23224 
Crawford  Bay  Crew  Classic.  9851 
Empire  State  Regatta.  21600 
Fnendship  Festival  Air  Show.  26330 
Harbor  E.'ipo  National  Fireworks 

Championship,  19038 
Harborfest.  24345 
International  Amenca's  Cup  Class  World 

Championships.  13759 
International  Bay  City  River  Roar,  11100 
LakeFest,  25042 

Milwaukee  Air  and  Water  Show,  26764 
Milwaukee  Summerfest,  26331 
Muskegon  Lake  Offshore  Run,  26332 
National  Flag  Day  Fireworks  Display.  24346 
National  Rib  Cook-Off  Fireworks.  18730 
National  Sweepstakes  Regatta.  24010 
Neches  River  Festival  Regatta.  16007 
New  Jersey  Founh  of  July  Fireworks 

Display.  29435 
Newburyport  Grand  Prix.  24721 
Opening  Day  Marine  Parade.  18514 
Riverfest  91,  26333 
Safety-at-Sea  Seminar,  11511 
Texas  Outboard  Shootout.  14024      .' 
Ultra  Can-Am  Challenge  72  Mile  Divisional 

Offshore  Race.  26335 
Ultra  Can-Am  Challenge  Kilo  Speed  Tnals. 

26334 
Virginia  Beach  Offshore  Grand  Pnx.  23225 
Vessel  documentation  and  measurement; 
Recordation  of  instruments.  960 
Correction.  2864 
Veterans 

Reservist  education.  Veterans'  Benefits  and 
Programs  Improvement  Act  and  Health- 
Care  Authonzation  A(;t; 
implemenution,  9627 

PROPOSED  RULES       ^ 

Anchorage  regulations: 

Connecticut.  5379 

Rhode  Island,  823,  14903 
Drawbndge  operations: 

Connecticut.  4023 

Honda.  23666.  27708 

Louisiana,  5166.  15313.26358 

Massachusetts.  2156,  4024,  1IS3S,  1269S, 
12696.  26948,  28733 


Michigan,  21114  V 

New  Jersey,  25397 
Virginia.  26792 
Washington.  9916 
Wisconsin,  2883 
Merchant  marine  officers  and  seamen: 
Commercial  vessel  personnel;  chemical  drug 
and  alcohol  testing  programs.  6778 
Correction,  13854 
Federal  pilotage  requirements  for  foreign 
vessels  and  U.S.  vessels  sailing  on 
register  in  waters  within  Oregon  and 
Washington.  6598 
Correction.  13854 
Seamen  certification;  withdrawn,  8311 
User  fees  for  marine  licensing,  certification 
of  registry,  and  merchant  manne 
documentation.  28448 
Mobil  offshore  dnlling  unit  requirements; 

revision;  withdrawn.  10526 
Navigation  aids: 
Marine  navigation,  private  electronic  aids; 
withdrawn.  11534 
Outer  Continental  Shelf  activities: 
Lifesaving.  fire  protection,  work  place 
safety,  etc.;  partial  withdrawal,  15314 
Pollution; 
MARPOL  73/78  Annex  V;  pollution 

prevention  requirements  implementation, 
824 
Correction.  4676,  6423 
Tank  vessels  carrying  oil;  Unk  level  or 
pressure  monitonng  devices,  21116 
Ports  and  waterways  safety: 
Ashley  River,  SC;  safety  zone.  12142 
Connecticut  River,  CT;  safety  zone,  10853 
Narragansett  Bay,  RI;  safety  zone,  7316 
Puget  Sound;  vessel  traffic  service,  14046 
Regulated  navigation  areas— 
Monongahela  River,  Pittsburgh,  PA. 
21458 
Recreational  vessels;  fees,  13050 

Correction.  13520 
Regattas  and  marine  parades: 
APBA  Great  Lakes  Challenge,  18794 
Bay  City  Fireworks  Display,  1 1 134 
Bill  Muncey  Memorial  Regatta.  21973 
International  Bay  City  River  Roar,  1152 
Marblehead  to  Halifax  Ocean  Race.  20393 
National  Sweepstakes  Regatta.  1 8795 
Nautica  Powerboat  Classic.  1 1 135 
Opening  Day  Manne  Parade,  7824 
Suncoast  Offshore  Grand  Prix,  22 1 30 
Tampa  Powerboat  Challenge.  26357 
Virginia  Beach  Offshore  Grand  Prix.  14224 
Uninspected  vessels: 
Pleasure  craft,  etc.;  fixed  fire  extinguishing 
systems.  829.  12697 
Veterans: 

Reservists  education;  Veterans'  Benefits 
Programs  Improvement  Act  and 
Montgomery  GI  Bill,  26951 

NOTICES 

Aquatic  resources  trust  fund,  boat  safely 

account;  financial  assistance  availability, 

4663 
Ballast  water  discharges  from  ships  in  Great 

Lakes;  joint  U.S.  and  Canadian  voluntary 

guidelines,  11330 
Bridges,  proposed  construction: 

Bninsv^ck,  GA,  3135 
Central  Pacific  Loran-C  Chain;  early  closure, 

2S1S1 
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Committees:  establishment,  renewal, 
termination,  etc 
Coast  Guard  Academy  Advisory  Committee. 

4314 
Commercial  Fishing  Industry  vessel 

Advisory  Committee.  18852 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Commit'ee,  8386 
National  Offshore  Safety  Advisory         ^ 

Committee,  4314 
Navigation  Safety  Advisory  Council,  2799 
New  York  Harbor  Traffic  Management 

Advisory  Committee.  12295 
Towing  Safety  Advisory  Committee.  1661 
International  Regulations  for  Preventing 
Collisions  at  Sea  (72  COLREGS): 
Certicates  of  alternative  compliance;  listing, 
12294,  14282 
Meetings: 
Chemical  Transportation  Advisory 

Committee,  7892 
Coast  Guard  Academy  Advisory  Committee. 

8824 
Commercial  Fishing  Industry  Vessel 

Advisory  Committee,  18853 
Houston/Galveston  Navigation  Safety 

Advisory  Committee,  13205.  13206 
Lower  Mississippi  River  Waterway  Safety 
Advisory  Committee,  2578,  8825,  12295, 
14722,  28585 
National  Boating  Safety  Advisory  Council, 

19141 
Navigation  Safety  Advisory  Council.  14283 
New  York  Harbor  Traffic  Management 
Advisory  Committee.  13689,  28437 
Second  Coast  Guard  Distnct  Industry  Day 

program.  4314 
Towing  Safety  Advisory  Committee,  4664, 
10455,  22756 
Omega  Radionavigation  System  coverage  in 
Western  Pacific;  validation  study;  report 
availability,  18853 
Ports  or  terminals  holding  certificates  of 
adequacy;  lists,  14562 

Commerce  Department 

See  also  Census  Bureau;  Economic 

Development  Administration;  Export 
Administration  Bureau;  Foreign-Trade 
Zones  Board;  International  Trade 
Administration;  Minonty  Business 
Development  Agency;  National  Institute 
of  Standards  and  Technology;  National 
Oceanic  and  Atmospheric  Administration; 
National  Technical  Information  Service; 
National  Telecommunications  and 
Information  Administration;  Patent  and 
Trademark  Office;  Technology 
Administration;  Travel  and  Tourism 
Administration 

RULES 

Audits  of  institutions  of  higher  education  and 

other  nonprofit  organizations,  1 5992 
Freedom  of  Information  Act;  implementation: 
Public  facilities  addresses  and  initial  denial 
officials  lists.  20532 
Productivity,  technology,  and  innovation: 
Metric  conversion  policy  for  Federal 
agencies.  160 
Protection  of  human  subjecU;  Federal  policy, 
28003 
Correction,  29756 

PROPOSED  RULES 

Regulatory  agenda.  17102 


NOTICES 

Advisory  committees;  reports  on  closed 

meetings;  availability.  19637 
Agencv  information  collection  activities  under 
OMB  review.  673.  1380.  4039.  4250.  4788, 
5383.  7339.  7340,  8739.  9194,  <>936,  10531. 
11176.  11406,  11728,  12884.  13795-13797, 
14070,  14344.  14684,  15854.  15855.  19083, 
199gl_199g3,  20412.  20585.  21987.  22696. 
22842,  23270.  23548,  24054-24056,  24788. 
25068.  25653,  26795,  26975,  26976,  27229. 
27729,  28859 
Committees;  establishment,  renewal, 
termination,  etc. 
Task  Force  for  Designing  the  Year  2000 
Census  and  Census-Related  Activities 
for  2000—2009  Advisory  Committee. 
28369 
Decennial  census  of  population  and  housing 
(1990);  deficiencies  resulting  in  population 
overcount  or  undercount;  statistical 
adjustment  possibility.  23860 
Meetings: 
Competitiveness  Policy  Council,  25405 
Minority  Enterpnse  Development  Advisory 
Council.  5405 
Nuclear  Non-Proliferation  Act  of  1978. 

procedures.  6701 
Organization,  functions,  and  authority 
delegations: 
Under  Secretary  for  International  Trade  et 
al..  4595 
Voting  age  population;  1990  census  counts, 
19338 

Commission  of  Fine  Arts 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc. 
National  Capital  arts  and  cultural  affairs 
program.  3823 
Meetings,  2907,  8987.  19100,  23049.  27501 

Commission  on  Agricultural  Workers 

NOTICES 

Heanngs.  4791.  26072 
Meetings,  998,  9940.  19836 

Commission  on  Interstate  Child 
Support 

NOTICES 

Heanngs,  4791 
Meetings.  1381 

Commission  on  Minority  Business 
Development 

NOTICES 

Heanngs.  10417.  22159 
Meetings.  517 

Committee  for  Purchase  From  the 
Blind  and  Other  Severely 
Handicapped  , 

PROPOSED  RULES 

Committee  policies  and  procedures;  revisions. 

29760 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  23050 
Procurement  list;  additions  and  deletions.  420. 

1180.  1181.  1987,2909,4049,4050.5196, 


5197.  5455.  6373.  6374.  7345,  7346,  7690, 
8749,  8750,  9940.  9941.  11205.  11206. 
12192.  12193,  13128-13130.  14089.  14090, 
14931.  16074.  16075.  19351.  20066.  20412- 
20414.  21663.  21664.  22053,  22848.  22849. 
23105,  23875.  24789.  24790.  26395.  27502, 
28539,  29635-29637 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bangladesh.  2907.  21131 
Brazil,  3243,  9940,  12368 
China,  7015.  12893.  21473,  27501,  29231 
Costa  Rica.  22157 
Czech  and  Slovak  Federal  Republic.  21132. 

21358 
Czechoslovak  Socialist  Republic.  13629, 

14243 
Dominican  Republic,  14244,  21358,  22402, 

24176.  27947 
Hong  Kong,  2908  ' 

Hungary.  25413 
India.  1986.  13456,  21132 
Indonesia,  4269.  7836.  14088,  22158,  26392, 

26393 
Korea.  27247 

Mauntius.  518.  8748.  28868 
Nigena.  12368 
Pakistan.  7837,  18806 
Philippines.  14500,  21133 
Poland,  23685 

Sn  Lanka.  7688.  11547.  18806,  29232 
Export  visa  requirements,  certification, 
waivers,  etc.: 
Bangladesh.  20598 
Brazil.  5195« 
China.  14244,  28142 
Hong  Kong.  1986 
India.  1178 
Korea.  18574,  22403 
Pakistan,  7837,  28869 
Peru.  21133 
Philippines.  9347 
Romania,  15334 
Sn  Lanka.  29232 
Taiwan,  26656 
Thailand.  24176 
Trinidad  and  Tobago,  4269 
United  Arab  Emirates.  3243 
Uruguay.  ''689 
Special  access  and  special  regime  programs; 

participation.  26394 
Special  access  and  special  regime  programs; 
participation  denial: 
Apparel  Concepts.  Inc  .  14247 
Textile  and  apparel  categones 
Correlation  with  US  Harmonized  Tanff 

Schedule.  4270.  14089.  28870 
Par'-categones  for  ..otlon.  wool,  and  man- 
made  fiber  lentilc  products  produced  or 
manufactured  in  various  countnes, 
classification  numbers  changes.  4602, 
28744 
Textile  consultation,  review  of  trade: 
Bangladesh.  2908  • 
Dominican  Republic.  15334 
Egypt,  23553 
India,  6840 
Pakistan,  27947 
Panama,  7344 
Philippines.  11548 
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Commodity 

Commodity  Credit  Corporation 

RULES 

Conservation  reserve  program,  1991-1995 

revisions,  15980 
Export  programs: 
Export  and  intermediate  export  credit 

guarantee  program,  25998 
Export  bonus  programs,  25005 
Export  enhancement  and  dairy  export 
incentive  programs;  cntena,  26323. 
28037 
Federal  claims  collection;  administrative  offset. 
359,  479 
Correction,  6422 
Food,  Agriculture,  Conservation,  and  Trade 

Act;  implemenUtion,  15964,  16156,  22616 
Loan  and  purchase  programs: 
Commodity  certificates;  subsequent  and 

onginal  holders,  360,  11914 
Cooperative  marketing  associations, 
eligibility  tiXiuirements  for  price 
support,  14846 
Cotton  or  cotton  linters;  warehouse  approval 

sundards,  11501 
Disaster  payment  program  (1989  crops),  364, 

20519.  26761 
Grains  and  similarly  handled  commodities; 
Farmer  Owned  Reserve  program;  1990 
crop  wheat  as  collateral,  2665.  5745, 
15812,  16263 
Honey  pnce  support  program,  9592,  23195 
Milk  pnce  support  program,  4525 
Peanuts;  pnce  support  and  poundage  quota 

programs,  16227 
Pnce  support  levels- 
Tobacco,  21257 
Sugar;  assessments,  28034 
Wheat,  feed  grains,  nee.  oilseeds  (including 
soybeans),  and  farmstored  peanuts  pnce 
support  program.  20101    * 
Con-ection.  26853,  28033 

PROPOSED  RULES 

Conservation  reserve  program,  9293 

Debt  settlement;  policies  and  procedures,  23250 

Export  programs: 

Agricultural  commodities  procurement,  5161 
Food,  Agnculture,  Conservation,  and  Trade 

Act;  implementation,  8044,  8287 
Loan  and  purchase  programs: 
Cooperative  marketing  associations; 
eligibility  requirements  for  price 
support,  2147 
Crop  oilseeds  except  soybeans;  pnce  support 

programs,  10189 
Feed  grains,  nee,  upland  and  extra  long 
staple  cotton,  wheat,  and  related 
programs  (1991-1995  crops),  8285 
Correction,  9251 
Pnce  suppon  levels- 
Cotton,  20554,  23956 
Shorn  wool,  wool  gn  unshorn  lambs,  and 

mohair.  22357 
Sugar.  26777 
Tobacco.  6998 
Upland  cotton;  marketing  ceriificate 

provisions,  27902 
Wheat  acreage  reduction  percentage,  13787 
Wheat,  feed  grains,  nee,  oilseeds,  and  farm- 
stored  peanuU  pnce  suppon  program, 
10192 

NOTICES 

Grants  and  cooperative  agreements, 
availability,  etc.: 
Milk  inventory  management  program  study, 
22514 


Loan  and  purchase  programs: 

Feed  grains  pnce  support  and  production 
adjustment  programs — 
1991-1995  crops,  6366 
Price  support  levels- 
Barley.  8977 
Milk,  991  I 

Peanuts.  11725 
Rice,  414 
Tobacco,  16064 

Wool  on  unshorn  lambs  and  mohair,  22148 
Meetings 
Sugar  and  crystalline  fructose  marketing 
allotment  regulations,  14343 
Meetings.  Sunshine  Act,  5247,  6709,  29526 
Organization,  functions,  and  authority 
delegations: 
Corporation  bylaws,  1 1 1 72 

Commodity  Futures  Trading 
Commission 

RULES 

Commodity  pool  operators  and  commodity 
trading  advisors: 
Adjustment  for  additions  and  withdrawals  to 
computation  of  rate  of  return  in 
performance  records,  8109 
Past  performance  disclosure.  28054 
Contract  market  designation,  leverage 
transaction  merchant  audits,  leverage 
commodity  registration,  and  registered 
futures  association  and  exchange  rule 
enforcement  and  financial  reviews; 
application  fees.  12444 
Foreign  futures  and  options  transactions: 
London  Futures  and  Options  Exchange, 

6262.  8112 
Montreal  Exchange,  3207 
Secunties  and  Futures  Authority  Limited, 
14017 
Large  order  execution  (LOX)  procedures; 

restrictions  eliminated,  12336 
Reporting  requirements: 

Large  trader  reports,  reporting  levels;  option 
month-end  reporting  by  contract 
markets,  and  cash  position  reports  on 
grains  (including  soybeans)  and  cotton, 
14191 
Speculative  position  limits:  positions  with 
common  ow'ners  but  independently 
controlled,  exemption,  14308 

PROPOSED  RULES 

Commodity  pool  operators  and  commodity 
trading  advisors: 
Past  performance  disclosure.  8161 
Domestic  exchange-traded  commodity  options; 
option  contract  market  designation.  14896 
Regulatory  agenda,  18234 
NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Agncultural  Advisory  Committee,  21993 
Financial  Products  Advisory  Committee, 
19984 
Contract  market  proposals: 
Chicago  Board  of  Trade—   T 
Automobile  insurance,  25672 
Diammonium  phosphate,  4271 


Disciplinary  procedures,  13457 

European  (Currency  Unit,  1523 

European  Currency  Unit  bonds,  13630 

Health  insurance,  20196 

Short  term  US  Treasury  notes,  28540 

Soybean  meal.  13630 

Ten-year  Canadian  government  bond. 

1522 
Two-year  U.S.  Treasury  note.  13130 
Chicago  Mercantile  Exchange- 
One  month  London  Interbank  Offered 
Rate,  1522 
Citrus  Associates  of  New  York  Cotton 
Exchange — 
Frozen  concentrated  orange  juice.  1803 
Commodity  Exchange.  Inc  — 
Five-day  silver  physical  options.  28541 
Gold,  2506 
Silver,  2909 
Minneapolis  Grain  Exchange- 
White  wheat.  13131 
Futures  commission  merchants: 
National  Futures  Association;  transaction 
assessment  fee  levels  and  procedures; 
revisions.  26997 
Meetings: 
Agncultural  Advisory  Committee,  14090 
CFTC  State  Cooperation  Advisory 

Committee,  3244 
Financial  Products  Advisory  Committee, 

14090 
Regulatory  Coordination  Advisory 
Committee,  5685,  23554 
Meetings;  Sunshine  Act.  557,  1843,  2979,  4317, 
5452,  8232.  9750,  12581,  13708,  15133, 
16355,  20643.  23103.  26189,  28954 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
5686 
Uruguay;  issuance  and  sale  and  subsequent 
resale  of  certain  detachable  rights,  4983 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Community  food  and  nutrition  program, 

21836 
Demonstration  partnership  program,  22202 
Discretionary  grants  program.  25492,  28402 
Jobs  opportunities  for  low-income 

individuals  program,  25526 
Training  and  technical  assistance  program, 
25556 
State  median  income  estimates  for  four-person 
families  (1992  FY).  9963 

Comptroller  of  the  Currency 

RULES 

Community  Reinvestment  Act 

Performance  evaluations  and  CRA  ratings; 
availability.  26899 
Minimum  security  devices  and  procedures, 
reports  of  cnme  and  suspected  crimes,  and 
bank  secrecy  compliance.  29562 
National  banks: 

Lease  financing  transactions,  28314 
Practice  and  procedure  rules;  administrative 

proceedings,  22638 
Real  estate  appraisals;  uniform  standards; 
correction,  1229 

PROPOSED  RULES 

Practice  and  procedure  rules,  uniform,  27790 
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Customs 


Regulatory  agenda,  17757 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  (Gramm- 
Rudman-Hollings): 
Sequestration  preview  report  for  1992  FY  to 
Congress  and  OMB,  4162 

Conservation  and  Renewable  Energy 
Office 

RULES 

Consumer  products: 

Energy  conservation  standards — 
Dishwashers,  clothes  washers,  and  dryers, 

22250 
Fluorescent  lamp  ballasts;  test  procedures. 

18677 
Refrigerators,  refngerator-freezers,  and 
freezers,  24333 
Residential  buildings,  new  Federal;  mandatory 
energy  conservation  performance 
standards,  3764 

NOTICES 

Consumer  product  test  procedures;  waiver 
petitions: 
Amana  Refrigeration,  Inc.,  853,  27958 
Appalachian  Stove  &  Fabncators,  Inc.,  6016 
Armstrong  Air  Conditioning,  Inc.,  10553 
Carrier  Corp..  6018 
DMO  Industries,  4622 
Goodman  Manufactunng  Corp.,  20421 
Heil-Quaker  Corp.,  6019 
Inter-City  Products  Corp.,  27959 
Rheem  Manufacturing  Co.,  2920 
Snyder  General  Corp.,  14511 
TraneCo.,  6021 
Valor,  Inc.,  6022 
Consumer  products;  energy  conservation 
program: 
Residential  energy  sources;  average  unit 

costs,  3455,  6711,  5455 
Water  heaters,  14513 
Meetings: 
Metal  Casting  Industnal  Advisory  Board, 

10419 
Renewable  Energy  and  Energy  Efficiency 
Joint  Ventures  Advisory  Committee, 
19989 

Consumer  Product  Safety  Commission 

RULES 

Consumer  Product  Safety  Improvement  Act: 
Residential  garage  door  operators; 

entrapment  protection  and  labeling 
requirements,  28050 
Flammable  fabncs,  consumer  product  safety, 
hazardous  substances,  and  poison 
prevention  packaging;  applications  for 
exemption  from  preemption,  3414 
Hazardous  substances: 

Formal  evidentiary  public  heanng 

procedures,  9276 
Toys,  games,  and  other  articles  intended  for 
use  by  children;  test  methods  for 
simulating  use  and  abuse,  7 
Correction,  558 
Protection  of  human  subjects;  Federal  policy, 
28003 
Correction,  29756 

PROPOSED  RULES 

Hazardous  substances: 

Art  materials;  labeling  requirements;  ASTM 
Standard  D-4236  codifiostion,  15705 


Arts  materials,  etc.,  presenting  chronic 
hazards;  labeling  requirements,  15672 
Correction.  25721 
Regulatory  Flexibility  Act;  review  of 

existing  rules:  report  availability.  5965 
Reloadable  tube  aerial  shell  fireworks 
devices,  6321 
Poison  prevention  packaging: 
Household  substances;  child-resistant 

packaging  requirements,  9181 
Regulatory  Flexibility  Act;  review  of 
existing  rules.  3426 
Regulatory  agenda.  18240 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  1181,  1988.  5405.  9199. 
10418.  19837      \ 
Meetings: 
Cigarette  Fire  Safety  Technical  Advisory 

Group.  1803.9688.  22849 
Commission  pnonties;  1993  FY.  13309 
Meetmgs;  Sunshine  Act.  294.  1441,  2194.  3160, 
4317,  6421.  7895,  10298.  11487.  12059. 
12581.  13209.  14975.  18607.  19893,  22196, 
23330,  24237,  25719,  26717.  28794 
Privacy  Act: 

Systems  of  records,  24790 
Reporting  and  recordkeeping  requirements, 

5984 
Settlement  agreements: 
Amerex  Corp.,  8186 
Century  Products  Co.,  1181 
Russ  Berne  Co.,  Inc.,  22404 


Correction.  10660 

NOTICES 

Cable  compulsor\  license  specialt\  stations: 

Stations  filing  affidavits,  lisl.  26165 
Copynght  registration  claims,  litigation 

statement  form.  1295" 
Costume  designs,  registrability,  20241 
Works  of  art  study;  resale  royalties;  inquiry, 

4110 

Copyright  Royalty  Tribunal 

RULES 

Cable  royalt>  fees: 

Syndicated  exclusivity  surcharge- 
Adjustment  proceedings.  12122 
Procedure  rules 

Cable,  jukebox,  and  satellite  earner  claims 
filmg.  2437 

PROPOSED  RULES 

Cable  royally  fees: 

Syndicated  exclusivity  surcharge- 
Adjustment  proceedings,  2732 

NOTICES 

Cable  royaliN  fees 

Distnbution  proceedings,  2757,  6841,  19352 
Syndicated  exclusivii\  surcharge- 
Proposed  elimination,  basic  and  3.75%  rate 
adjustments.  !''88 
Satellite  earner  royally  fees: 
Adjustment  proceedings.  23050 
Distnbution  proceedings,  20414,  23051 


Cooperative  State  Research  Service  Customs  Service 


PROPOSED  RULES  ; 

National  Environmental  PolicyiAct; 

implementation,  8156 
Small  business  innovation  research  grants 

program;  administrative  revisions,  25600 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc  : 
Competitive  research  program.  12314 
Food  and  agncultural  sciences  national  needs 

graduate  fellowships  program,  472 
Rangeland  research  program,  1466 
Small  business  innovation  research  program. 
23184 
Meetings: 
Agncultural  Research  and  Extension  Users 
National  Advisory  Board.  2158.  14228 
Committee  of  Nine,  9932 
Food  and  Agncultural  Sciences  Joint 
Council,  841.  10407,  13305 

Copyright  Office,  Library  of  Congress 

RULES 

Cable  compulsory  and  satellite  carrier  sututory 
licenses;  electronic  payment  of  royalties, 
29588 
Claims  registration: 

Berne  Convention  ImplemenUtion  Act; 
technical  amendments.  7814 
Correction,  27196 
Refund  of  excess  fees,  etc..  7812 
Con-ection,  27196,  28959 
Computer  software  lending  by  libraries; 
copynght  warning,  7811 
Correction,  10660 
Mask  works  protection: 
Claims  registration  protection,  7816 
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RULES 

Air  commerce: 

An  earner  smuggling  prevention  program; 
implementation.  12345 
Financial  and  accounting  procedures: 
Harbor  mainienanee  fee,  21445 
Users  fees.  1 5036 
Correction.  25721 
Informant  compensation  awards,  5347 
Merchandise,  special  classes: 
Import  sanctions- 
Guatemala.  Peten  region  archaeological 
artifacts.  15181 
Organizations  and  functions:  field  organization, 
ports  of  entrv.  etc 
Apalachicola  et  al..  FL.  22641.  24684 
Personal  declarations  and  exemptions:  travelers 
with  foreign-made  articles;  registration, 
19259 
Recordkeeping,  inspection,  search  and  seizure: 
Seized  propen>    administrative  forfeiture. 
25363 
V  essels  in  foreign  and  domestic  trades 
Fuel  oil  blending  operations,  coastwise  laws, 

1446' 
Reciprocal  privileges- 
Bahrain.  13394  » 
Pakistan.  7804 
Switzerland.  4174 
United  Arab  Emirates.  12345 
Vessel  and  air  earners  and  bonded  facilities 
not  part  of  Automated  Manifest  System; 
cargo  release  notification.  22328 
Correction.  27559 
PROPOSED  RULES 
Custom  bonds 

Duty-free  stores  (new  warehouse  class), 
'22833 
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Customs 
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Merchandise  entry 

Bankruptcy  proceedings;  pnority  status,  9311 
Organization  and  functions,  field  organization, 
ports  of  entry,  etc.: 
North  Carolina  Distnct  headquarters 
relocation,  22369 
Ports  of  entry 

Eagle  Pass.  TX;  port  limits  extension.  21111 
Recordkeeping,  inspection,  search,  and  seizure: 
Common  earners;  liability  for  failure  to 
exercise  highest  degree  of  care  and 
diligence  to  prevent  unmanifested 
controlled  substances  carnage,  5665, 
11122 
Seized  property;  low-value,  disposition, 
25383 
Regulatory  agenda.  17766 

NOTICES 

Bond  monetary  guidelines,  'evision.  12057 
Bulk  raw  sugar;  sampling  rate  charges.  11485 
Commercial  laboratory  accreditations: 
Caleb  Brett,  USA.,  Inc.,  10297 
Chem  Coast,  Inc,  26715 
E.W  Saybolt  &  Co  ,  Inc  ,  12973 
SGS  Control  Services,  Inc..  7893 
Country  of  ongin  marking: 

Norcal/Crosetti  Foods.  Inc  .  et  al  (frozen 
produce);  ruling  revocation.  241 15 
Customhouse  broker  license  cancellation, 
suspension,  etc 
Brewer.  Arthur  J  ,  556 
Cammarano,  Angelo.  20063 
Cammarano.  John,  Sr .  20063 
Lyons.  Joseph  R  ,  20063 
Parsons,  Mark  Andrew.  20064 
Pembenon,  Craig,  12418 
Robbins.  Allen  J  .  et  al..  9247 
Robbins.  Stuart,  9247 
Salinas.  Roberto.  20064 
Steinbach,  Thomas  J  .  20064 
Customhouse  broker  licenses,  issuance  policy, 

21194 
Customs  electronic  bulletin  board;  availability. 
'  3294 

Importer  identification  numbenng  system. 

28221 
IRS  interest  rate  used  in  calculating  interest  on 

overdue  accounts  and  refunds.  14972 
Petroleum  products,  approved  public  gauger: 
Canbbean  Petroleum  Inspectors,  Inc  ,  4123 
INC   Surveys.  Inc  .  4668 
United  Surveyors  of  Chemicals,  Inc.,  4123 
Rulings;  availability  in  floppy  disks,  6707,  8394 
Senior  Executive  Service 

Performance  Review  Boards;  membership, 
18874 
Tanff  rate  quotas: 
Tuna  fish.  12296 
Textile  category  guidelines,  mens  and  boy's 

shirts,  not  knit.  25443 
Trade  name  recordation  applications; 
Knott's  Berry  Farm.  2064 
Ohaus  Corp,  3142 

Defense  Communications  Agency 

NO'nCES 

Meetings: 
Scientific  Advisory  Group,  19838 

Defense  Contract  Audit  Agency 

NOTICES 

Pnvacy  Act: 
Systems  of  records,  23880 
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Defense  I>epartment 

See  also  Air  Force  Department;  Army 

Department;  Defense  Communications 
Agency;  Defense  Contract  Audit  Agency; 
Defense  Intelligence  Agency;  Defense 
Investigative  Service;  Defense  Logistics 
Agency;  Defense  Mapping  Agency; 
Engineers  Corps;  Navy  Department; 
Uniformed  Services  University  of  the 
Health  Sciences 

RULES 

Acquisition  regulations: 
Commercial  products  acquisition  and 

disinbution.  18610 
Contract  modification  and  termination; 
substantial  impact  on  employment; 
notification  to  Labor  Secretary.  24030 
Correction.  26719.  28345 
Contractor  employee  communications  with 

government  officials.  24140 
Contracts  pnor  to  1984.  14643 
Miscellaneous  amendments,  9082.  15162, 
15499 
Administrative  amendments: 
CFR  ^.ubchapter  removed  (32  CFR  Chapter 

I  Subchapter  A).  27901 
Corrections,  27901 
Charters: 

Defense  Nuclear  Agency,  6273 
Civilian  equal  employment  opportunity 

program,  10170 
Civilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): 
Mental  health  services,  6268.  13758 
Outpatient  care;  annual  deductible,  1991  FY, 

28486 
Potentially  excludable  services;  payment  and 

liability,  16006 
Selected  outpatient  procedures; 

nonavailability  statement  requirement, 
7300 
Supplemental  health  care  program  services 
for  active  duty  members;  payment 
method.  23800,  25039 
Conduct  on  Pentagon  Reservation,  6565 
DOD  dependent  schools,  engineenng  and 
technical  services,  and  fallout  shelters; 
CFR  Parts  removed.  19577 
Educational  agencies,  local;  assistance  cnteria 

and  pr;x;edures.  28821 
Federal  Acquisition  Regulation  (FAR): 
Miscellaneous  amendments.  15142,  29124 
Con-eclion,  2443.  25446.  27298 
Freedom  of  Information  Act;  implementation. 
21300 
Technical  amendments,  24133 
Military  installations  inside  U.S.;  State  traffic 

laws  enforcement.  1 3284 
National  Practitioner  Data  Bank;  DOD 
participation;  memorandum  of 
understanding  between  DOD  and  Health 
and  Human  Services  Department; 
correction.  671 1 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  of  Defense  (Health 

Affairs).  21077 
Director,  Washington  Headquarters 

Services,  23802 
Uniformed  Services  University  of  Health 
Sciences  (USUHS),  21078  ^ 

Personnel 
Human  immunodeficiency  virus  (HIV-I) — 
CFR  Part  removed,  21077,  23020 
Policy,  15281 
Reserve  components  common  personnel  data 
system  (RCCPDS),  18699 


Privacy  Act;  implementation,  16007,  25629 

Technical  amendments,  24133 
Protection  of  human  subjects;  Federal  policy, 
28003 
Correction,  29756 
Records: 

Freedom  of  Information  Act; 
implementation,  15047 
Defense  Mapping  Agency,  26613 
Defense  Nuclear  Agency,  9841 
Unofficial  telephone  service  at  DOD 

installations;  standard  rates;  CFR  Part 
removed,  6273 
Veterans: 

Procedural  due  process  and  educational 

assistance  test  program,  25045 
Reservist  education;  Veterans'  Benefits  and 
Programs  Improvement  Act  and  Health- 
Care  Authorization  Act; 
implementation,  9627 

PROPOSED  RULES 

Acquisition  regulations 
Contract  financing,  18800 

Correction,  25446 
Contractor  internal  accounting  controls, 

26645 
Hazard  warning  labels;  supplement.  10405 
Indef)endent  research  and  development  costs; 
supplement,  10854 
Correction,  19396 
Miscellaneous  amendments,  6056 
Small  business  and  small  disadvantaged 

business  assistance,  20322 
Uncompensated  overtime;  evaluation  and 
identification,  21121 
Civilian  health  and  medical  program  of        i 
uniformed  services  (CHAMPUS): 
Individual  health  providers;  reimbursement, 

14042 
Program  for  handicapped,  26635 
Supplemental  health  care  program  services 
for  active  duty  members;  payment 
method,  11715 
Supplemental  insurance  plans,  26946 
Contracting: 

Productivity  enhancing  capital  investment 
program,  10219 
Educational  agencies,  local;  assistance  cnteria 

and  procedures.  12493 
Federal  Acquisition  Regulation  (FAR): 
Construction  contracting,  3954 
Contract  award-sealed  bidding-coi)struction. 

29539  ^^^     ^• 

Contractor  acquisition  of  ADPE.  J20507 
Contractor  ownership  chang^;  notification, 

23762 
Contractor  versus  government  performance, 

29556 
Contractors — 

Novation  and  change-of-name  agreements, 
9832 
General  Accounting  Office  protest  costs, 

28652 
Helium  procurement,  21532 
Multiyear  contracting,  20507 
Ports  and  air  terminals  shipments.  20573 
Precontract  costs,  14302 
Preproduction  startup  costs,  20506 
Regulatory  agenda,  18208 
Returnable  cylinders  and  other  containers, 
14298 
Correction,  16359 
Technical  data  nghts,  1159 
Temporary  services  coverage,  1076 
Thresholds,  9832 
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Utility  services  acquisition,  23982 
Personnel: 
Military  personnel,  active  duty  and  Reserve 
component;  HIV-1/AIDS  policy; 
withdrawn,  23043 
Pnvacy  Act;  implementation,  401,  9314,  18556 
Records; 
Freedom  of  Information  Act; 
implementation — 
National  Security  Agency/Central 
Security  Service,  1375 
Regulatory  agenda,  17174 
Secunty: 
Defense  industrial  personnel  security 
clearance  program,  10215,  12695 
Personnel  secunty  program,  26634 
Unclassified  controlled  nuclear  information, 

28845 
Veterans: 
Educational  assistance  test  program:  increase 

in  rates  payable,  1 506 
Reservists  education;  Veterans'  Benefits 
Programs  Improvement  Act  and 
Montgomery  GI  Bill.  26951 
Veterans  Education  and  Employment 
Amendments  of  1989  and  VEAP; 
implementation.  23823 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  74,  420,  844,  845,  1381, 
4050,  4792,  6624,  9347.  10240.  12894, 
13631,  22405,  23051,  23685,  25413,  25414, 
26396,  26658,  26998.  27248,  28143,  28872 
Base  closures  and  realignments; 

recommendation,  15184 
Civilian  health  and  medical  program  of 
uniformed  services  (CHAMPUS): 
DRG-based  payment  system- 
Revised  weights,  thresholds,  and  per  diem 
rates,  1382 
Committees;  establishment,  renewal, 
termination,  etc.: 
Consolidation  apd  Conversion  of  Defense 
Research  and  Development 
Laboratones  Advisory  Commission, 
5985 
Defense  Base  Closure  and  Realignment 

Commission,  12712 
Defense  Environmental  Response  Task 
Force,  23054 
DOD  directives;  availability: 

Acquisition  guidelines,  15592 
DOD  directives  system  annual  index: 

Change  1,  availability,  25414 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities 

under  OMB  review,  9690,  18807,  21474, 
22159.  23763,  24178,  24791 
Electronic  medium  (CD-ROM)  edition, 
28744 
Foreign  assistance  determinations: 
Mexico,  9348 
Paraguay,  25071,  26799 
HYDROLANT  and  HYDROPAC 

navigational  warning  transmissions; 
discontinuance,  12894 
Information  processing  standards.  Federal: 
Waiver  requests — 

Data  encryption  standard,  etc.,  8323 
Meetings: 

Ada  Board,  3453,  24177 
Chlorofluorocarbons  (CFCs)  Advisory 

Committee,  15073 
Consolidation  and  Conversion  of  Defense 
Research  and  Development 
Laboratones  Advisory  Commission, 
26799,  28143 


Defense  Base  Closure  and  Realignment 

Commission,  14695,  15864.  18575.  19352. 
20196.  21664,  23876.  25673.  27248, 
27735,  28872 
Defense  Corporate  Information  Management 

Executive  Level  Group,  19837 
Defense  Environmental  Response  Task 

Force.  25071 
Defense  Language  Institute  Board  of 

Visitors,  24374 
Defense  Policy  Board  Advisory  Committee. 

10240.  14348.  24374,  27502,  29637 
Defense  Policy  Board  task  forces.  12369 
Defense  Research  and  Development 
Laboratones  Consolidation  and 
Conversion  Advisory  Commission, 
10240,  15073,  21665 
Defense  Systems  Management  College 

Board  of  Visitors,  9941 
Dependents'  Education  Advisory  Council, 

28872 
DIA  Advisory  Board,  1988.  14091.  14348. 

15592,  22407.  26999,  27248 
DIA  Defense  Intelligence  College  Board  of 

Visitors,  12712 
Education  Benefits  Board  of  Actuaries, 

28873 
Electron  Devices  Advisory  Group,  421. 
1989,  8323,  14695.  18575.  18576.  19837, 
24177.  24791.  27949 
Militarv  Personnel  Testing  Advisory 

Committee,  1989.  15073,  29637 
National  Defense  University  Board  of 

Visitors.  16075 
Nuclear  Failsafe  and  Risk  Reduction 

Advisory  Committee.  14349 
Retirement  Board  of  Actuaries.  28873 
Science  Board,  9200.  12369,  26658 
Science  Board  task  forces,  74,  846,  1989. 
7346,  9200,  12369,  12894,  12895,  14349, 
16075,  21134,  22706,  24178,  24374, 
26658,  27503,  29637 
Scientific  Advisory  Group,  9200 
Special  Operations  Policy  Advisory  Group, 
4050,  9348,  14349.  21473.  25414,  29233 
Strategic  Defense  Initiative  Advisory 

Committee,  11206.  25414 
US  Military  Academy,  Board  of  Visitors, 

5986 
Wage  Committee.  8987.  15073.  25071.  29638 
Women  in  Services  Advisory  Committee. 
12712,  23685 
Mentor-protege  pilot  program;  implementation, 

20318 
Military  Appeals  Court;  practice  and 

procedure  rules,  proposed  changes,  10240 
Military  installations  inside  US.;  selection 

cnteria  for  closure  and  realignment.  6374 
Organization,  functions."^d  authority 
delegations:  / 

Assistant  Secretar)L>6f  Defense  (Command, 
ControlfCrfmmunication,  and 
Intelligence);  Federal  information 
processing  standards  waiver  authority, 
14348 
Privacy  Act; 
Systems  of  records.  4603,  7016,  9200.  9348, 
9349.  10545,  16076 
Recoupment  of  nonrecumng  cost  on  sales  of 
U.S.  products  and  technology,  DOD 
directive  availability.  1990 
Senior  Executive  Service: 

Performance  Review  Board;  membership, 
28143 
Tort  claims  settlement,  8324.  10546 
Travel  per  diem  rates,  civilian  personnel; 
changes.  518,  2507,  28745 


Defense  Intelligence  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Committee: 

membership.  28873 

Defense  Investigative  Service 

NOTICES 

Pnvacy  Act: 
Systems  of  records,  12716 

Defense  Logistics  Agency  ' 

NOTICES 

Meetings 
Clothing  and  Textiles  Board,  2508,  4609, 
•    13458,24178,26659 
Privacy  Act: 
Computer  matching  programs,  7347,  10241, 

14091.  14349.  15074 
Systems  of  records.  5806.  8987,  11207,  19838 
Senior  Executive  Service 

Performance  Review  Boards;  membership. 
21473 

Defense  Mapping  Agency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership. 

27957 

Defense  Nuclear  Facilities  Safety 
Board 

RULES 

Freedom  of  Information  Act;  implemenution, 

21259 
Fee  schedule.  21590 
Government  in  Sunshine  Act:  implementation, 

9605 
Correction.  1  32 11 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation, 
9902 
Fee  schedule.  11114 

NOTICES 

Conflict  of  interests;  adoption  of  OPM 

regulation,  13637 
Conflicts  of  interest,  resolution: 
AMPARO  Corp  .  7690 
Paul  C   Rizzo  Associates.  Inc..  7691 
Meetings,  Sunshine  Act,  913,  1553,  2584, 

12581,  25444.  26190 
Recommendations 

Energy  Department  defense  nuclear  safety 

standards  program  strengthening.  10546 
Savannah  River  site.  SC  — 
K  reactor  restart;  safety  issues  closure, 
13637 
Waste  Isolation  Pilot  Plant,  comprehensive 
readiness  review  pnor  to  initiation  of 
test  phase,  19988 

Delaware  River  Basin  Commission 

PROPOSED  RULES 

Comprehensive  plan,  water  code,  and 
administrative  manual,  practice  and 
^ocedure  rules:  amendments 
Water  and  wastewater  transfers.  15850 
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NOTICES  I 

Comprehensive  plan  and  water  code. 

amendments,  21475.  24795.  26397,  29474 
Heanngs.  689,  5808.  11732.  15604.  22408.  27001 

Project  review  filing  fee  schedule.  10862 
Project  review  filing  fee  schedule,  20198 

Drug  Enforcement  Administration 

RULES 

Administrative  functions,  practices,  and 
procedures 
Seizure,  forfeiture,  and  disposition  of 

property,  conforming  amendments.  8685 
Chemical  Diversion  and  Trafficking  Act  of 
1988;  implementation 
Listed  chemicals  and  certain  machines; 
reporting  and  recordkeeping 
requirements.  8277 
Chemical  exports  from  US  to  Panama;  policy 

statements,  19269 
Prescnptions 
Long  term  care  facility  and  terminally  ill 
patients.  Schedule  II  prescription 
issuance  requirements.  25025 
Schedules  of  controlled  substances; 
Anabolic  steroids.  5753 
Exempt  chemical  preparations,  9132 
Glutethimide.  11930,  13854 

PROPOSED  RULES 

Chemical  Diversion  and  Trafficking  Act  of 
1988;  implementation; 
Listed  chemicals  and  cenain  machines; 
reporting  and  recordkeeping 
requirements,  23037.  27471 
Precursor  and  essential  chemicals;  imports 
and  exports,  27472 
Manufacturers,  distributors,  and  dispensers  of 
controlled  subsUnces;  registration,  etc.; 
Affiliated  practitioners;  definition  and 
exemption,  4181 
Correction.  6423 
Detoxification;  definition,  39»7 
Persons  convicted  of  felonies  relating  to 
controlled  substances  or  who 
surrendered  registration  after  controlled 
subsunce  investigation;  employment 
prohibition,  4182 
Schedules  of  controlled  substances: 
Anabolic  steroid  product,s,  108^5 

NOTICES 

Schedules  of  controlled  substances;  production 
quotas: 
Schedules  I  and  II— 
1991  aggregate,  3842 
1991  proposed  aggregate,  27540 

Applications,  hearings,  determinations,  etc: 
Arenol  Chemical  Corp..  2775.  10926 
Avakian.  Edward  V  .  Jr .  PhD  .  4077 
Baldoni.  John  E  .  D  D  S..  4079 
ilell  Apothecary.  28924 
Blocmfield  Professional  Center  Pharmacy. 

6036 
Bluestone  Drug  Store,  16114 
Cclgene  Corp..  10926.  24093 
Curtwnght,  Lewis  K.  .  DO..  26162 
DcLee.  Sol  T  .  M.D  .  12037 
D-Tek  Enterprises,  28926 
DuPont  Pharmaceuticals.  2775,  12388 
Eh  Lilly  Industnes,  Inc  ,  15382,  28574 
Elmanah.  Ahmed  M  .  M.D  ,  10284  ^ 

Farone  Drugs,  24093 
Ganes  Chemicals,  Inc  ,  28175,  29713 
Cattleman.  Irwin,  R  Ph..  et  al..  4079 
Hampton  Pharmacy,  12260 


M 


Hoffmann- LaRoche,  Inc.,  2775 

Houba.  Inc..  24096 

Johnson  Matthey.  Inc.,  24096 

K-9  Drug  Detection  Services  of  Florida, 

Inc  ,  5238 
Kennedy.  Joseph  H..  III.  M.D.,  28927 
Killough.  Larry  R..  M.D.,  7879 
Knoll  Pharmaceuticals,  15382,  28176 
Krebsbach.  Robert.  M.D..  27541 
Lanham.  Richard  J.,  M.D.,  13489 
Mallinckrodt  Specialty  Chemicals  Co., 

15383.  28175.  29713 
McMahon.  Joseph  A..  M.D..  12388 
MD  Pharmaceutical,  Inc..  15383,28574 
Miller.  Lloyd  L..  M.D..  10285 
Minn-Dak  Growers  Ltd.,  15383.  28574 
Noell.  John  S..  M.D.,  12038 
Norac  Co.,  Inc..  1824,  10926 
Noramco  of  Delaware.  Inc..  16346,  18838, 

24096,  29713 
Olefsky,  Alan  H.,  M.D.,  10285 
PemckCorp,  3118,  25698 
Reids  Pharmacy  III,  13490 
Schnitzer.  Michael  J..  M.D.,  5239 
Sigma  Chemical  Co.,  28176 
Smithkline  Beecham  Chemicals,  28176 
Stanford  Seed  Co..  1027,  10926 
Stepan  Chemical  Co.,  24096,  24097,  29713 
Sterling  Drug,  Inc.,  15384,  28574 
Tapia.  Eugene,  M.D.,  26837 
Tombo.  Jose  M.,  M.D.,  5239 
UpJohn  Co..  1824,  15384,  24097 
Vals  Pharmacy,  16117 
Winn's  Pharmacy,  3118 
Worley.  Wyeth  Hardy,  D.D.S.,  4080 
Wuchmich,  Jane  W..  M.D..  4081 

Economic  Development  Administration 
RULES 

Designation  of  areas  on  basis  of  per  capita 

employment.  22109 
Economic  development  and  adjustment 
assistance  granU;  designation  of  eligible 
areas: 
Designation  requirements,  supplemental 
grant  rates,  etc..  2425 
Financial  assistance  general  requirements: 
Hazardous  substances;  Federal,  Sute,  and 

local  environmental  laws,  2427 
Nonrelocation.  2426 
Public  works  and  development  facilities 
programs; 
Designation  requirements,  supplemental 
grant  rates,  etc..  2425 
Special  economic  development  adjustment 
assistance  grants: 
Revolving  loan  funds.  2425 

Er  jnomic  Regulatory  AdministrqllCJ^ 

NOTICES 

Consent  orders: 

Eason  Drilling  Co.  et  al.,  22708.  29640 
Mt   Airy  Refining  Co  et  al.,  1804 
Occidental  Petroleum  Corp.,  21361 

Economic  Research  Service 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.; 
Cost  of  Production  Review  Board,  24171 


Education  Department 

RULES 

Audits  of  institutions  of  higher  education  and 
other  nonprofit  organizations,  1698 
Correction,  4675 
Effective  dates  announcement.  29435 
Elementary  and  secondary  education: 

Areas  affected  by  Federal  activities,  etc.— 
Assistance  for  local  educational  agencies 
impact  aid  programs,  23172 
Follow  Through  program,  14980 
Postsecondary  education: 
Pell  grant  program- 
Expected  family  contribution,  calculation; 
special  conditions.  1700 
Protection  of  human  subjects;  Federal  policy. 
28003 
Correction.  29756 
Special  education  and  rehabilitative  services: 
National  Institute  on  Disability  and 
Rehabilitation  Research- 
Protection  of  human  subjects.  28029 
Vocational  and  adult  education: 

Adult  education  for  homeless  program, 
13522 
Vocational  and  adult  education  program: 
Technology  education  demonstration 
program.  20308 

PROPOSED  RULES 

Postsecondary  education: 

Perkins  loan,  college  work-study,  and 
supplemental  educational  opportunity 
grant  programs.  10742 
Student  assistance  general  provisions — 
Guaranteed  student  loan  program 

eligibility;  cohort  default  rates,  22056 
Noncitizen  applicants  immigration  status; 
determination  system,  19782 
Regulatory  agenda.  17202 
Special  education  and  rehabilitative  services: 
Children  and  youth  with  serious  emotional 

disturbance  program,  27481 
Disabled  youth  transition  services;  State 

vocational  rehabilitation  and  educational 
agencies,  26856 
Education  of  individuals  with  disabilities; 

training  personnel  grants,  27474 
Individuals  with  Disabilities  Education  Act; 
implementation;  services  for  children 
with  deaf-blindness  program,  23344 
State  vocational  rehabilitation  services 

program.  3382 
Technology-related  assistance  for  individuals 
with  disabilities;  training  and  public 
awareness  projects  of  national 
significance.  23352 

NOTICES 

Administrative  Law  Judges  Office  hearings; 
Claim  compromises- 
Pennsylvania  Education  Department, 

26398 
Virginia  Education  Department.  13134 

Agency  information  collection  activities  under 
OMB  review.  520.  1993.  1994,  2757,  5197, 
7838,  8324.  8334,  9203.  9691,  10863.  11408. 
11409,  11988,  13132,  13800,  13801.  14351, 
14697,  18576.  18808,  19101,  21144,  21145. 
22409,  24060.  24374-24379,  25072,  25415. 
25421.  26805.  27002,  27251,  28145.  28541, 
28873.  29234.  29475 

Committees;  establishment,  renewal, 
terminatiook  etc.; 
Laboratory  Review  Panel,  6380 
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Testing  in  Chapter  1  Advisory  Committee, 

4272 
Data       luisition  activities  involving 

educational  agencies  and  institutions.  5986 
Educational  research  and  improvement: 

Reading  research  planning  agenda.  19842 
Elementary  and  secondary  education: 
Foreign  languages  as  istance  program; 

critical  foreign  languages;  interpreutions 
and  designations.  19645 
Grantback  arrangt^ents;  award  of  funds: 

Connecticut,  11409 
Grants  and  cooperative  agreements; 
availability,  etc.; 
Adult  education  for  homeless  program, 

13523 
Bilingual  education  and  minonty  languages 
affairs- 
Bilingual  education;  State  educational 

agency  program.  4911 
Developmental  bilingual  education  and 
special  alternative  instructional 
programs.  8626.  26862.  26863 
Developmenul  bilingual  education 

program,  425 
Transitional  bilingual  education  and 
special  alternative  instructional 
programs.  5986.  6230 
Vocational  instructor  training  program, 
21784 
Centers  for  independent  living  program. 

9204 
Children  and  youth  with  senous  emotional 
disturbance  program;  pnonties  and 
selection  cntena,  28278 
College  facilities  loan  program,  999 
Cooperative  demonstration  program 

(building  trades),  5874.  5879 
Direct  grant  programs  and  fellowship 

programs.  2260,  2269 
Dislocated  workers  training  demonstration 

centers  program.  26566 
Drug-free  schools  and  communities 

counselor  training  program.  21018 
Education  of  individuals  with  disabilities 

program;  training  personnel,  26322 
Educational  media  research,  production, 
distribution,  and  training  program, 
14808,  14810 
Educational  partnerships  program,  10306 
Educational  r  ^arch  and  development 

centers  program.  7290,  10346,  20199 
Educational  research  program.  29382 

Educational  research  dissemination,  27664 
Elementary  and  secondary  education; 
Follow  Through  program.  14984 
Emergency  immigrant  education  program, 

1524 
Even  Start  program.  4390.  5987 
Foreign  language  materials  acquisition 

program,  6540 
Fund  for  innovation  in  education- 
Innovation  m  education  program.  11549, 

12298 
Technology  education  program.  6380 
Handicapped  children's  early  education 

program.  18880,  18881 
Handicapped  education  program- 
Training  personnel,  4792.  4906.  11898 
Handicapped  individuals,  severely; 

vocatFonal  rehabilitation  services,  special 
project  and  demonstration  program, 
9814.  9819 
Handicapped  migratory  agricultural  and 
seasonal  farmworker  vocational 
rehabilitation  service  projects  program. 
9819 


Handicapped  special  studies  program.  1 8884, 

18885 
Indian  education  program- 
Formula  grants,  4051 
Indian  vocational  education  program,  24634 
Individuals  with  disabilities  education 
program- 
Research  program.  14432,  29096 
Training  personnel.  19896 
Individuals  with  severe  disabilities; 

protection  and  advocacy  of  individual 
nghts,  24122 
Innovation  in  education  program.  21058. 
27652 
Academies  for  school  leaders  and  teachers. 
27648 
Innovative  alcohol  abuse  education  program; 
educators  training  programs.  3386.  4319. 
27002.  27166 
Legal  profession  training  for  disadvanuged 

individuals.  10418.  11550 
Library  programs,  27156.  27786 
Mathematics  and  science  education  national 

program,  14180.  14182 
Migrant  education  coordination  program  for 

State  educational  agencies.  8610.  8613 
Minonty  entities  and  underrepresented 
populations  outreach  services, 
discretionary  programs  participation. 
25454 
Minority  institutions  projects;  education  of 
individuals  with  disabilities;  personnel 
training,  2106 
National  assessment  of  educational  progress 

data  reporting.  27152 
National  Institute  on  Disability  and 
Rehabilitation  Research- 
Americans  with  Disabilities  Act; 

implementation.  23336 
Rehabilitation  research  and  training  center 
program.  22282 
National  Science  Scholars  program.  23695 
National  workplace  literacy  program,  25578 
Native  Hawaiian  special  education  program, 

9204 
Patricia  Robert:  Hams  fellowship  program. 

7039 
Patricia  Roberts  Hams-public  service 

education  fellowship  program,  6380 
Pell  grant  program,  19898 

Zero  Pell  grant  index  charts.  14428 
Perkins  loan  program,  etc  — 

Electronic  submission  requirement,  2293 
Need  analysis  systems;  Congressional  and 
family  contribution  schedule 
methodology.  21414 
Postsecondary  education- 
College  work-study-community  service 
learning  program.  28874 
Postsecondary  education  improvement 
fund — 
Minonty  teacher  training  project  pnonty. 
23334 
Rehabilitation  long-term  training  program, 

13132 
RehabiliUtion  short  term  training  program. 

22064 
Research  in  education  of  individuals  with 

disabilities  program.  21226,  21234 
Robert  C.  Byrd  honors  scholai^ip  program. 

4154 
Ronald  E  McNair  post-^accalaureale 

achievement  program.  24383 
School  construction  in  areas  affected  by 

Federal  activities  program.  19989 
School  dropout  demonstration  assistance 
program,  4364.  4384.  5570.  10718 


Schools  and  teaching  improvement  reform 
fund — 
Schools  and  teachers  program,  6774 
Schools  and  teachers  program;  school 
level  projects.  6774 
Services  for  children  with  deaf-blindness 

program.  6381 
Special  programs  staff  and  leadership 

personnel,  training  program.  27505 
Special  projects  and  demonstrations 
program;  vocational  rehabilitation 
services  to  individuals  with  severe 
disabilities.  1445^ 
Slate  vocational  rehabihution  unit  in-service 

training  program.  1?1?3 
Student  financial  atd  programs,  race,  color, 

or  national  origin  ai  factor.  24383.  28959 
Technology,  educational  media,  and 

matenals  for  individuals  with  disabilities 
program.  14814.  14821 
Transition  services  for  youth  with  disabilities 

under  State  systems.  7288 
Tnbally  controlled  postsecondary  vocational 

institutions  program.  21040 
Upward  Bound  program- 
Math  and  science  initiative.  9254 
Upward  Bound,  talent  search,  and  student        ^ 

support  services  programs.  9254 
Veterans'  education  outreach  program.  1000 
Vocational  rehabilitation  service  projects  for 
Amencan  Indians  with  handicaps 
program.  9820 
Women's  educational  equity  program,  6626 
Meetings: 
Accreditation  and  Institutional  Eligibility 
National  Advisors  Committee.  16077 
Adult  education  delivers  system,  2165 
Education  Indicators  Special  Stud\  Panel, 

12512 
Education  Intergovernmental  Advisory 

Council.  8189.  21359 
Education  Statistics  Advisory  Council,  5809. 

10242.  20199 
Educational  Research  and  Improvement 

National  .Advisors  Council.  23288 
Elementary  and  Secondar\  Education  Act  of 
1965.  preschool  programs  and  program 
improvement  conferences.  14358 
Fund  for  Improvement  and  Reform  of 
Schools  and  Teaching  Board.  2758, 
27252 
Histoncally  Black  Colleges  and  Universities. 
President's  Board  of  .Advisors.  16328, 
27004 
Indian  Education  National  Advisory 

Council.  5686.  11411.  26398.  29639 
Indian  Nations  at  Risk  Task  Force.  2510, 

23557 
International  Education  Programs  National 

Advisory  Board.  9350 
National  Assessment  Governing  Board.  74. 
1524.  3455.  3824.  7349.  14093.  14953. 
19101.  20599.  21530.  26074 
National  assessment  of  educational  progress; 

1QQ4.1906  assessments.  4609 
Postsecondar>  Education  lmpro\emeni 
Fund  National  Board.  275«.  19.^54 
Rehabilitation  training  program.  11411, 

14289 
Student  Financial  Assistance  Advisory 

Committee.  847 
Vocational  Education  National  Council, 
4986.  5809.  14698.  29234 
National  Science  Scholars  program;  final 
selection  critena,  20092 
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Educatioo 


Nunc  and  public  postsecondary  education; 
recognition  of  accrediting  agencies,  and 
Sute  agencies  for  approval,  1 1989 
Organization,  functions,  and  authonty 
delegations: 
Education  Department;  civil  rights 
compliance  duties,  18577 
Postsecondary  education: 
Higher  Education  Act  of  1965;  common 
financial  reporting  form  used  to 
determine  student  need  and  eligibility; 
Federal  data  elements,  5298 
Privacy  Act: 

Systems  of  records,  15866.  18808,  19646 
Rehabiliution  Act  of  1973;  rehabilitation 

training  program,  20074 
Special  education  and  rehabilitative  services 
National  Institute  on  Disability  and 

Rehabilitation  Research;  long-range 
plan,  input  request,  2 141 2 
State  educational  agencies;  revenue  and 
expenditure  reports  and  revisions  ( 1 990 
FY)  used  in  1992  FY  appropriated  funds 
allocation  calculations;  data  submission 
deadline.  18578 
Texas  equal  educational  opportunity  plan  for 
higher  education;  report  availability,  21993 

Employment  and  Training 
Administn^on 

RULES 

Aid  to  families  with  dependent  children 
(AFDC): 
Job  opportunities  and  basic  skills  training 
program;  program  participant 
employment  protection.  2634 
Alien  crewmembers  for  longshore  activities  in 
US  ports;  attestations  by  employers. 
24648 
Correction.  29431 
Disaster  unemployment  assistance  program, 
22800 

PROPOSED  RULES 

Alien  crewmerabe.  >  for  longshore  activities  in 
US  poru;  attestations  by  employers, 
16031 
Alien  temporary  employment  labor 
certification  process 
Immigration  Act  of  1990,  tmpleroenution, 

11705 
Prevailing  practice  determinations,  5670 
Job  Training  Partnership  Act 
Employment  and  training  services  for 
disadvantaged,  6999 

NOTICES 

Adjustment  assistance: 
ABCO  Industries,  Inc.  21176 
ABCO  Industnes,  Inc.,  et  al ,  12271 
Abe  Schrader  Corp  et  al .  14543 
Academy  Knitters  et  al..  7401 
ACI-Standard  et  al.,  4646 
ADT  Secunty  Systems  et  al..  24843 
AES  Interconnects  et  al.,  14124 
Affiliated  Industry  of  Shippensburg  et  al., 

19691 
Airfoil  Textron  et  al..  9234 
Albert  Nipon-Leslie  Fay  Corp  et  al.,  9979 
Alcan  Rolled  Products  Co.  et  al..  27542 
Alcoa  Fujikura  Ltd.  et  al..  16118 
Allied  Signal  Bendix  et  al .  23300 
Alpine  Designs  Corp.  et  al..  3268 
Alumax  Mill  Products  et  al..  21688 
American  Standard,  Inc.,  3269 
American  Telephone  A  Telegraph  Co.,  Inc., 

26839 


American  Tree  Co..  Inc..  et  al..  2950 

Andrea  Sportswear  et  al..  8361 

A.O.  Smith  Electrical  Motors  Division  et  al. 

20240 
ARA  Auto  Group  et  al,,  1213 
Armament  Components  Inc.  et  al..  6686 
Asarco.  28929 

AT&T  Communications  et  al.,  26437 
AT&T  Communications  Products  et  al., 

1I2''9 
AT&T  Microelectronics  et  al..  23937 
Big  Yank  Corp  et  al.,  28575 
Bill's  Truck  Town  et  al..  4854 
Bimbaum  &  Englard  Knitting  Mills,  Inc., 

21176 
Bndgestone  Firestone  &  Rubber  Co.  et  al., 

13498 
Brockway.  Inc.,  9235 
Brunner  &  Lay.  Inc.,  et  al.,  1 1578 
Calderon  Belts  &  Bags,  Inc.,  1 1757 
Central  Sportswear,  20239 
Checker  Motors  Co.,  L.P.,  5425 
Cooper  Industnes,  3843 
Craftco,  Inc  ,  9235 
Craig  Plant  Weyerhaeuser  et  al.,  710 
CRL  Components.  23600 
Cyclops  Corp  .  23938,  26839 
Cytemp  Specialty  Steel  Co.,  4646 
Cytemp  Specialty  Steel  Division,  4647 
Cytemp  Specialty  Steel  Division  et  al.,  1824 
Damson  Oil  Corp..  13499 
Dinner  Bell  Foods.  Inc..  et  al.,  28575 
Donora  Sport.swear  Co.,  8362 
Eastman  Chnstensen,  9978 
Eaton  Corp..  9739 
Excalibur  Automobile  Corp.,  1 5384 
Fisher-Pnce,  Inc.,  27542 
Fleck  Inc  .  448.  1214 
Forest  Grove  Lumber  et  al.,  19884        ^ 
Gary  Co  .  Inc.  et  al..  13499,  16119 
General  Engines,  Inc.,  et  al.,  24413 
Gloray  Knitting  Mills,  Inc.,  et  al.,  27543, 

28929 
Gray  Envelope  Manufacturing  et  al.,  29717 
Harvey  Industries,  Inc.,  9978 
Hawkins  Oil  &  Gas,  Inc.,  29718 
Hercules.  Inc  .  19692,  20239 
Hoover  Co.,  13499.  14391 
Howell  Industries.  Inc  ,  12272 
International  Shoe  Machine  Corp.,  5707, 

11280 
Irvin  Automotive/Takata.  Inc.,  27543 
Irwin  Automotive/Takata,  Inc.,  28929 
Jantzen.  Inc  .  et  al ,  25699 
Joneco,  Inc.,  23938 
Lee  Co..  27543 
Lee-Vic.  9236 

Lewistown  Specialty  Yams.  Inc..  11280 
Lexington  Sportswear  et  al .  29501 
Lightoher.  Inc  .  29718 
Lone  Star  Industnes,  Inc..  14125 
Manville  Sales  Corp..  23304 
Marathon  Oil  Co..  13499 
Mason  Lumber  Co..  4854 
Master.  Inc  of  Hastings,  et  al.,  23301 
Mecon  Manufactunng,  26840 
Megastar  Apparel  Group  Distribution 

Center.  20239 
Michael.  Jonathan,  16119.  16120 
Lastec.  Inc  .  16120 
Midwest  Foundry  Co.,  712 
Mitel,  inc  ,  24844 
Mutterperl  Group  Ltd.,  12273 
NCR  Corp.  16120 
NEC  (New  Energy  Corp.),  11281 
New  Jersey  Tanning  Co.,  29501 


OPTO  Generic  Devices,  Inc.,  28576 
Orval  Kent  Food  Co..  Inc..  et  aT:,  3269 
Patty  Precision  Products  Co.  et  al..  13500 
Ranco.  Inc..  et  al..  7065 
Ringling  Manufacturing  Co-,  -4647 
Rome  Tumey  Radiator  Co  .  9980 
Rubber  Workers  Club.  Inc..  et  al.,  23938 
Scott  Co.,  Inc.,  5425 
Scrac.  Inc..  et  al..  11281 
SESA  Fluorspar.  Inc.,  10575 
Shakertown  Corp.,  4855 
Shot  Point  Services.  Inc..  21176.  28576 
Skagit  Manufacturing,  7067 
Skillers  of  America  et  al.,  9739 
Southern  Tnangle  Oil  Co.,  10575,  20239 
Spinnerin  Yam  Co..  Inc..  et  al..  4647 
St.  Paul  Sportswear.  20239 
Storage  Technology  Corp.,  21176 
Sun  Plywood,  Inc.,  23939,  28930 
Tektronix.  Inc..  9236 
Tektronix,  Inc.,  et  al..  26840 
Teledyne  Monarch  Rubber,  11281 
Toshiba  America  Consumer  Products,  Inc., 

et  al.,  28576 
Transco  Exploration  Partners  et  al.,  3270 
TXO  Production  Corp.  11579,  14391 
UNISYS,  11579 

Vaagen  Brothers  Lumber  Co.  et  al.,  21689 
Valley  Vulcan  Mold  Co..  3843 
Walbro  Automotive  et  al..  16120.  23303 
Whidpool  Corp..  13501 
Winter  Wood  Products.  Inc..  5708 
Wonderknit  Scoreboard,  9980 
Woodbndge  Corp.  et  al..  14955 
W  R.  Case  &  Sons  Cutlery  Co..  9236 
Alien  temporary  employment  labor 

certification  process: 
Agncultural  and  logging;  adverse  effect 
wage  rates  and  meal  charges.  7880 
Agnculture;  nonimmigrant  Caribbean 

workers;  application  processing.  20477 
Committees;  establishment,  renewal, 

termination,  etc.: 
Federal  Committee  on  Apprenticeship,  21394 
Federal-State  unemployment  compensation 

program: 
Extended  benefit  penods — 

Alaska,  9980 

Maine.  10929 

Michigan.  13502.  29719 

Puerto  Rico.  6038.  26164 

Rhode  Island.  9981 

Vermont,  14544 

West  Virginia,  21395 
Unemployment  insurance  program  letters — 

Federal  unemployment  insurance  law 
interpretation.  29719 
Grant  and  cooperative  agreement  awards: 
Job  Training  Partnership  Act— 

Conuct  Center.  Inc..  5022 

National  Association  of  Counties  et  al., 
12273 
Grants  and  cooperative  agreements; 

availability,  etc.: 
Indian  tribes;  research,  evaluation,  pilot,  and 
demonstration  projects  program  (1991 
FY),  26314 
Job  Training  Partnership  Act- 
Contracting  and  implementation  guidelines 
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for  coordination  of  grants  and  other 
programs.  296 
Economic  dislocation  and  worker 
adjustment  assistance  job  creation 
demonstration  project.  10576 
Job  Training  Partnership  Act; 

Indian  and  Native  Amencan  programs- 
National  partnership  program  and  national 
training  demonstration  program; 
qualified  sources  identification.  8362 
Performance  standards;  1991  and  1992 

PYs.  766 
Reporting  revisions;  1991  and  1992  PYs, 

5254 
Summer  youth  employment  and  training 
programs,  allocations,  etc.,  2984 
Migrant  and  seasonal  farmworker 
programs- 
Performance  standards  (1991  and  1992 

PYs).  19398 
Reporting  and  recordkeeping 

requirements.  19399 
State  planning  estimates  and  allocation 
formula.  1318? 
Preliminary  planning  estimates  (1991  FY). 

12389 
Program  capacity;  options  for  strengthening 

the  system.  5022 
Targeted  jobs  tax  credit  program- 
Lower  living  standard  income  level; 
economically  disadvantaged, 
definition.  24097,  2822b 
Labor  surplus  areas  classifications: 
Annual  list 

Additions,  22888,  22889.  26841 
Meetings: 
Achieving  Necessary  Skills  Commission. 

8799.  19692 
Dictionary  of  Occupational  Titles  Advisory 

Panel.  22184 
Job  Training  Partnership  .\ct  Native 
Amencan  Programs"  Advisory 
Committee.  20240 
Native  Amencan  Programs'  Advisory 

Committee.  2046 
Work-Based  Learning  National  Advisory 
Commission.  1826.  15385 
Nonimmigrant  aliens  temporanh  employed  as 
registered  nurses;  attestat'.ons  by  facilities; 
list  447.  1028.  1825.  2952.  3843.  5025. 
7882.  8363.  12273,  12276.  14125.  16121. 
16123.  19378.  20476.  22185.  27973 
Unemployment  compensation: 

Ex-servicemembers,  remuneration  schedule. 
3270 
Wagner-Peyser  Act  funds: 

Basic  labor  exchange  activities;  planning 
estimates  and  allotments  (1991  PY), 
19379 
Preliminary  planning  estimates  (1991  PY), 
12389 

Employment  Policy,  National 
Commission 

See  National  Commission  for  Employment 
Policy 

Employment  Standards  Administration 

See  also  Wage  and  Hour  Division 

NOTICES 

Minimum  wages  for  Federal  and  federally- 
assisted  construction;  general  wage 
determination  decisions.  446.  1212.  2045, 
2951.  4108.  5239.  6415,  8794.  8798.  9981, 


11278,  12271.  13188.  14128.  14954.  16124. 
20474.  21690.  23939.  24844.  26438.  28577, 
29716 


Energy  Department 


See  also  Alaska  Power  Administration; 
Bonneville  Power  Administration; 
Conservation  and  Renewable  Energy 
Office;  Economic  Regulaiorv 
Administration.  Energv  Information 
Administration:  Energy  Research  Office; 
Federal  Energy  Regulatory  Commission; 
•  Heanngs  and  Appeals  Office.  Energy 
Department;  Southeastern  Power 
Administration.  Southwestern  Power 
Administration;  Western  Area  Power 
Administration 

RULES 

Acquisition  regulations: 

Contracting  activities,  unique  simplified 
offeror  representation  and  certification 
procedures.  8145 
Profit  making  and  fee  beanng  management 
and  operating  contractors:  fee  schedule. 
5064.  28099 
Protection  of  human  subjects;  Federal  policy. 
28003 
Correction.  29756 
Special  nuclear  matenal.  Category  I  quantities: 
personnel  secunty  access  program,  10068 
Strategic  petroleum  reserve  trespassing.  1908 

Hearing  cancelled.  961 1 
PROPOSED  RULES 
Acquisition  regulations 
Miscellaneous  amendments.  6826 
Small  Business  Act  section  8(a)  contracting; 
procurements  exemption  from  formal 
Source  Evaluation  Board  procedures. 
21651 
Electncity  producing  power  plants, 

nonrecourse  project-financed;  definition, 
6319 
Protective  force  personnel,  secunty  skills 

training  and  qualifications  standards.  21631 
Regulatory  agenda.  17222 
Substance  abuse  testing  procedures;  personnel 
secunty  access  program.  10075 

NOTICES 

Atomic  energv  agreements:  subsequent 
arrangements.  521.  4051.  12513.  13458. 
13459,  26659.  28146.  28373 
Conflict  of  interests: 

Contract  awards;  potential  organizational 

confiict  of  interest.  4051.  10243,  13459 
Post-employment  restnction  waivers,  28542 
Electncity  export  and  import  authonzations. 
permits,  etc 
Southern  California  Edison  Co,  et  al,  848 
Energy-related  analytic  epidemiologic  health 
research  by  HHS,  management  and 
conduct;  memorandum  of  understanding 
between  DOE  and  HHS,  9701 
Environmental  statements:  availability,  etc  : 
Arvah  B.  Hopkins  Station,  FL.  air-blown 
integrated  gasification  combined  cycle 
power  plant- 
Construction  and  operation.  9691 
Public  scoping  meeting.  19354 
K,  L.  and  P  reactors.  Savannah  River  Site. 

SC.  5584 
New  production  reactor  capacity;  siting, 

construction,  and  operation.  16078 
Nuclear  weapons  complex  reconfiguration. 
5590.  8988,  11990,  16080 
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Receipt  and  reproces.sing  of  spent  research 
reactor  fuel  (off-site  fuels  policy  t. 
adoption  and  implementation.  23696 
Rocky  Flats  Plant.  CO.  10548 
Spent  research  reactor  fuel,  receipt  and 
reprocessing  (off-site  fuels  policy): 
adoption  and  implementation.  28681 
Strategic  Petroleum  Reserve  expansion. 

Texas  and  Louisiana  coast,  2041" 
Superconducting  super  collider,  5198 
Union  Carbide  Corp  uranium  mill  site,  Rifie, 
CO.  2166 
Floodplain  and  wetlands  protection 

environmental  revievk  determinations; 
availability,  etc  : 
Fermi  National  Accelerator  Laboratory, 

Batavia.  IL,  26806 
Femald,  OH— 
Feed  Matenals  Production  Center,  Storm 

water  runoff,  10419 
Radioactively  contaminated  groundwater. 
27505 
Hanford  Site,  Richland,  W  A,  16081.  29235 
Hazelwood  and  Berkeley.  MO,  28750 
LavKrence  Livermore  National  Laboratory, 

CA,  849 
Oak  Ridge  Reservation,  TN,  6627,  21152 
Grant  and  cooperative  agreement  awards: 
Amencan  Nuclear  Society  Student 

Conference,  13460 
Amencan  Petroleum  Institute  Production 

Department.  20200 
Amoco  Production  Co.,  21476 
Atlantic  Council  of  United  States.  21667 
Benton-Franklin  Ventures.  Inc.,  11991 
BP  Research.  2887b 
Brackett  Research.  19355 
Center  for  .Applied  Research,  24178 
Chung.  Deborah  D  L..  Dr..  21477 
Colorado  Center  for  Environmental 

Management,  28542 
Community  College  of  Allegheny  County. 

24061 
Computer  Modelling  Group,  16329 
Confederated  Tribes  of  Umatilla  Indian 

Reservation.  8189 
Cornell  University,  14700 
Dawnbreaker,  9204 
Dmh.  Khanh.  19355 
Dolan,  James  J  ,  19355 
Donlee  Technologies.  Inc..  13461 
Dravo  Lime  Co  .  5200 
Electnc  Power  Research  Institute.  19102 
Energy  &  Environmental  Research  Corp., 

26659 
Energy  Child  Development  Center,  Inc., 

26807 
Engineering  Foundation,  8334 
Gioello,  Debbie.  19356 
Guided  Wave.  Inc.,  8751 
International  Energy  Agency.  18579 
International  Research  Center  for  Energy 

and  Economic  Development.  14501 
Interstate  Oil  Compact  Commission.  24061 
Letco  International.  22850 
Medical  University  of  South  Carolina.  13134 
Mobile  Zone  Designs.  26660 
Morgantown  Energy  Technology  Center, 

3824 
National  Academy  of  Public  Administration, 

29640 
National  Academy  of  Sciences,  29237,  29640 
North  Dakota  State  University,  26660 
North  Slope  Borough.  2:708 
Nu-Bore  Systems,  29238 
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Oregon  Art  Institute.  :''0O4 
Pennsylvania  State  University.  24062 
South  Carolina  Energy  Research  & 

Development  Center,  5200 
Stanford  University.  11211 
State  University  of  New  York.  13461 
Superior  l.D  Tube  Cleaners.  Inc  .  26661 
Underground  Injection  Practices  Council, 

University  City  Science  Center,  13135 
University  of — 
Cincinnati.  28543 
Ronda  et  al.  849,  850 
Kentucky.  263W 
Maryland.  5407 
Michigan,  10550 
Utah.  22708 
Vermont  et  al  .  13461 
Washington,  15869 
Wisconsin.  4272 
Wyoming.  12513 
Utilitip.  Inc  ,  26661 
Welding  Consultants,  Inc.,  29238 
X-Form,  Inc  .  19842 
Grants  and  cooperative  agreements; 
availability,  etc 
Advanced  coal  research  program  at  cclleges 

and  universities.  249 
Clean  coal  technology  program.  855 
Environmental  restoration  and  waste 

management  technologies,  merit  review 
system.  20602 
Idaho  and  Montana,  teachers  skill 
enhancement  program,  11550 
Industrial  associates  program.  14247 
Laser  fusion  research.  4053 
Nuclear  waste  monitored  retnevable  storage 
facility;  feasibility  studies  for  siting, 
21360.  25674 
Research  and  development  — 
Continuous  fiber  ceramic  composite 
program.  5406 
Territorial  assistance  program.  12193 
University  reactor  instrumentation  program. 
850 
High-level  radioactive  waste  geologic 
repository,  licensing  support  system, 
computer  system  design  documentation; 
availability.  14093 
Inventions  available  for  license.  5407 
Meetings 
Clean  Air  Compliance  Technology  Options 

Conference.  3824,  12725 
International  Energy  Agency  Industry 

.Advisory  Board.  1383.  2510,  5809,  7840, 
21477,  25072 
National  Coal  Council.  15346 
National  Petroleum  Council.  21675 
Nuclear  Facility  Safety  Advisory 

Committee.  249.  7039.  11551.  21667, 
26807 
Secretary  of  Energy  Advisory  Board,  75, 

19102,  24384 
United  Sutes  Alternative  Fuels  Council, 

4273,  21154 
U  S  /U  S  S  R   Fossil  Energy  Workshop. 

1805.  26816 
Venfication  of  Fissile  Material  and  Nuclear 
Warhead  Controls  Technical  Advisory 
Committee.  23698 
Yucca  Mountain  engineered  barrier  system 
concepts  workshop.  7693 
National  energy  strategy  report,  availability. 

7039 
Natural  gas  exportation  and  importation: 
Alcan  Aluminum  Corp.,  2922,  13822 


Allied  Producers  Gas  Service  Inc  ,  426.  8191 
American  Central  Gas  Companies,  Inc., 

9351.  23581 
EC  Gas  Inc..  22713 

Bonus  Gas  Processors,  Inc.,  19102.  28394 
Broad  Street  Oil  &  Gas  Co.,  521,  9352 
Brymore  Energy  Inc.,  13639 
Canadian  Hydrocarbons  Marketing  (U.S.) 

Inc  .  7840 
CanadianOxy  Marketing  Inc.,  522,  7840 
CanStates  Petroleum  Marketing,  3828 
CanWest  Gas  Supply  U.S.A.,  Inc.,  4289 
Cascade  Natural  Gas  Corp.,  22009,  28875 
Catamount  Natural  Gas,  Inc.,  1805,  11734 
Chippewa  Ga.s  Cofp.,  19989 
Clajon  Marketing,  LP.,  4989 
Coenergy  Ventures,  Inc.,  4990,  23702 
Conoco.  Inc.,  28543 
Consolidated  Edison  Co.  of  New  York.  Inc., 

9352,  22714 

Consumers'  Gas  Co.  Ltd.,  2767,  13822 
DEKALB  Energy  Co.,  18816,  26086 
Encogen  Four  Partners  L.P.,  20604 
Energy  Marketing  Exchange,  Inc.,  28875 
Enron  Gas  Liquids,  Inc.,  28544 
Fuel  Services  Group,  Inc.,  5810 
Fulton  Cogeneration  Associates,  13822 
Goetz  Energy  Corp.,  263 
Hadson  Gas  Systems.  Inc.,  5810,  20202 
Husky  Gas  Marketing,  Inc.,  13823,  25684 
Indeck  Energy  Services  of  Corinth,  Inc.,  et 

al .  427.  13640 
Inland  Gas  &  Oil  Corp.,  20605 
JMC  Fuel  Services,  Inc.,  5811,  14701 
Mobil  Natural  Gas  Inc.,  14094,  29646 
Mock  Resources,  Inc.,  5213,  13824 
Montana  Power  Co.,  5688 
Natgas  US   Inc.,  19849 
Natural  Gas  Pipeline  Co.  of  America,  5812 
Natural  Gas  Pipeline  Co.  of  America  et  al., 

12515 
NMU  Gas  Purchasing  Inc.,  8348 
North  American  Resources  Co.,  19647, 

27254 
Northern  Natural  Gas  Co.,  15872,  23581 
Phillips  66  Natural  Gas  Co.  et  al..  20423. 

28756 
Poco  Petroleum  Inc.,  25425 
Ponland  General  Electric  Co..  13466,  26663 
Power  City  Partners,  LP.,  12516,  24390 
ProGas  Ltd..  8754 
Project  Orange  Associates,  L.P.,  14702, 

21155 
PSI  Gas  Marketing,  Inc  ,  4991 
Puget  Sound  Power  &  Light  Co.,  19850 
Rochester  Gas  &  Electric  Corp.,  12516, 

23702 
Seagull  Marketing  Services,  Inc.,  23583 
Spot  Market  Corp.,  8754,  24390 
Sumas  Energy.  Inc.,  428,  14934 
TEX/CON  Gas  Marketing  Co.,  13824 
Texaco  Gas  Marketing  Inc.,  18817,  29477 
Thermal  Exploration.  Inc.,  263 
Transco  Energy  Marketing  Co.,  4991,  524, 

7693 
Unigas  Energy,  Inc.,  13467 
Utrade  Gas  Co.,  28756 
Venro  Petroleum  Corp.,  25091 
Warroad,  MN.  4991 
Washington  Natural  Gas  Co.,  1183 
Washington  Water  Power  Co.,  16331 
Wes  Cana  Marketing  (U.S.),  Inc.,  28545 
Nuclear  Non-Proliferation  Act  of  1978; 

procedures,  6701 
Nuclear  weapons  complex  reconfiguration, 
5595 


Patent  licenses;  nonexclusive,  exclusive,  or 
partially  exclusive: 
NOXSOCorp.  21360 
R&D  Solutions.  16082 
Powerplant  and  industrial  fuel  use;  new 
electric  powerplant  coal  capability; 
compliance  certifications: 
Binghamton  Cogeneration  Limited 

Partnership  et  al.,  1995 
Cabot  Power  Corp.,  27506 
Cogen  Technologies  Baltimore  Venture 

Limited  Partnership's  et  al  .  22010 
Los  Angeles  Department  of  Water  and 

Power,  CA,  14095 
March  Point  Cogeneration  Co..  10880 
Northeast  Cogen  Inc  et  al..  13467 
Oxbow  Powlr  Corp  .  20606 
Saguaro  Power  Co..  3828 
Seneca  Power  Partners,  LP.  7840 
Presidential  permit  applications 

Southern  California  Edison  Co.  et  al.,  848 
Recommendations  by  Defense  Nuclear 
Facilities  Safety  Board; 
Defense  nuclear  safety  standards  program 

strengthening,  22860 
Rtx;ky  Flats  Plant.  CO— 
Operational  readiness  review;  agency 
response.  8991 
Savannah  River  site.  SC,  personnel  training 

and  qualifications;  agency  response.  5987 
Westinghousc  Savannah  River  Co  reactor 
operations  management  plan.  K-Reactor 
restart,  agency  response,  24062 
Volatile  organic  carbon  (VOC)  destruction 
integrated  demonstration;  Savannah  River 
site,  GA,  14247 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  690.  2172.  4815,  4986,  5686, 
7040.  8189.  11734.  19104,  22851,  25073, 
26075 
Forms,  availability,  etc.: 
Annual  nonutility  power  producer  report, 

23058 
Coal  program  package.  27735 
Commercial  buildings  energy  consumption 

survey.  14502 
Manufacturing  energy  consumption  survey, 

20200 
Nuclear  and  uranium  data  program  package, 

15869 
Nuclear  fuel  data,  24797 
Oil  and  gas  reserves  surveys,  20420 
Oxygenate  producers,  blenders,  storers,  and 

importers  surveys,  13808 
Underground  gas  storage  report,  1383 
Meetings; 

Amencan  Statistical  Association  Committee 
on  Energy  Statistics,  7691 
Nonresidential  transportation  energy 

consumption  data,  12514 
Petroleum  marketing  publications;  availability, 
16082 

Energy  Research  Office 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Fusion  Energy  Advisory  Committee,  13639 
High  Energy  Physics  Advisory  Panel,  3456 
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Grants  and  cooperative  agreements; 
availability,  etc.; 
Expenmental  program  to  stimulate 

competitive  research.  2518,  9945 
Merit  review  system;  procedures,  10244 
Pre-freshman  ennchment  program  (PREP), 

26815 
Special  research  program- 
Atmospheric  rad^gtion  measurement 

program,  9945 
Carbon  dioxide  capture,  utilization,  and 
disposal  research  needs  assessment. 
26661 
Health  effects  research.  1 1734 
Human  genome  program.  6842 
Laser  medical  applications.  2766 
Ocean  margins  program,  15870 
Meetings: 

Basic  Energy  Sciences  Advisory  Committee, 

18815,  28876 
Health  and  Environmental  Research 

Advisory  Committee.  19357 
High  Energy  Physics  Advisory  Panel,  11552, 
13822,  23291 

Engineers  Corps 
RULES 

Danger  zones  and  restricted  areas; 
Stapleton  Naval  Station,  Staten  Island,  NY, 
5300 
Navigation  regulations: 
Waterbome  commerce  sUtistics;  reporting 
requirements  consolidation.  13763 
Water  resource  development  projects; 

shoreline  management  fees  at  civil  works 
projects,  29583 
PROPOSED  RULES 
Danger  zones  and  restricted  areas; 

St.  Marys  Falls  canal  and  locks.  MI.  13604 
Flood  control  and  agricultural  water  supply 
cost-shanng  requirements;  ability  to  pay 
provision,  27218 
Rood  plain  management  services  program; 

cost  recovery  fee  schedule.  25643 
Nationwide  permit  program,  14598 
Hearing.  14617 

NOTICES 

Environmenul  statements;  availability,  etc.: 
Ashtabula  Harbor,  OH.  14696 
Atlantic  Coast  of  New  York;  beach  erosion 

control  project,  1059 
Bel  Marin  Keys  Unit  V,  Mann  County.  CA, 

29472 
BolsaChica,  CA,  14931 
Chesapeake,  VA.  19987 
Compton  Creek  and  Shoal  Harbor,  NJ,  3454 
Dallas  County,  TX,  22407 
Delaware  River  Comprehensive  Navigation 

Study,  PA,  26999 
Ewa  Manna  project.  HI.  23556 
Fox  River  Project.  WS.  2507 
Gaviota  Marine  Terminal.  CA.  22849 
Gulf  Intracoastal  waterways.  Sargent  Beach, 

TX,  15864 
Hickahala-Senatoba  Creeks,  MS,  14696 
Howard  Hanson  Dam  and  Reservoir,  WA, 

2911 
Jennings  Randolph  Lake,  MD  and  WV; 

storage  reallocation,  26073 
Kissimmee  River  restoration  project,  FL, 

19100 
Lake  Greeson  et  al.,  AR,  27250 
Uke  Oahe,  Fort  Yates,  ND,  7038 
Los  Banos  Creek,  CA,  9201 
Lower  Snake  River  Project,  WA,  21666 


Lower  Tonawanda  Creek.  NY,  14501 

Maalaea  Harbor.  Maui,  HI.  423 

Manteo  Bay  project.  Dare  County,  NC.  8188 

Merced  County  Streams  Project.  CA.  846 

New  Hanover  County.  NC,  22406 

Oakland  Harbor.  CA.  29473 

Red  River  Waterway.  LA.  et  al..  7346 

Rio  Anton  Ruiz,  PR,  11732 

Rio  Grande  de  Manati.  PR.  11731 

Saginaw  River  Navigation  Project,  MI,  9202 

Sault  Ste.  Mane,  Ml.  27250 

Upper  Guadalupe  River  Flood  Control 
Study.  Santa  Clara  County.  CA,  9689 

Upper  Mississippi  River.  MN.  10242 

Windsor,  Isle  of  Wight  County.  VA.  19987 
Grants  and  cooperative  agreements; 
availability,  etc.; 

Construction  productivity  advancement 
research  program.  4606 
Meetings; 

Coastal  Engineenng  Researrfi  Board,  8189, 
20198 

Inland  Waterways  Users  Board.  8751,  27251 
Regulatory  guidance  letters.  2408 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations 

Administrative  changes;  correction.  6288 
Advisory  and  assistance  services  use.  5957 
Unauthonzed  commitments  ratification; 
correction,  6288 
Air  pollutants,  hazardous;  national  emission 
standards: 
Asbestos;  correction,  1669 
Phosphogypsum  stacks;  radon  emissions, 

23519 
Radionuclides,  10514,  10523,  18735 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Light-duty  vehicles  and  trucks,  gaseous  and 
paniculate  emissions,  25724 
Air  pollution;  sundards  of  performance  for 
new  stationary  sources; 
Municipal  waste  combustors.  5488 

Emission  guidelines.  5514 
Municipal  wastes  combustion  facilities; 
carbon  monoxide  continuous  emission 
monitonng  systems;  performance 
testing,  5525 
Petroleum  refinenes;  sulfur  dioxide  or 
hydrogen  sulfide  monitoring,  etc.; 
correction.  4176 

Polychlonnated  dibenzo-p-dioxins.  

polychlonnated  dibenzofurans  and 
hydrogen  chlonde;  measurement 
methods,  5758 
Reporting  and  recordkeeping  requirements; 

correction,  20497 
Volatile  organic  compound  (VOC) 
emissions — 
Polypropylene,  polyethylene,  polystyrene, 
and  poly(ethylene  terephthalate) 
manufactunng  industry;  correction, 
9177,  12299 
Air  programs: 

Initial  PM-10  nonatuinment  areas; 

designations  and  classifications.  11101 
Stratosphenc  ozone  protection— 
Chlorofluorocarbons  and  halons; 

production  and  consumption,  9518, 
10660 
Air  programs;  fuel  and  fuel  additives; 
Gasoline  and  alcohol  blends  (1991  CY); 
volatility  regulations,  20546 


Gasoline  retail  outlets;  unleaded  gasoline 

requirement.  13''67 
SubsUntially  similar,  definition.  5352 
Air  programs;  State  authonty  delegations: 
California.  4944.  13589 
Nebraska.  :«18: 
New  Mexico.  8280 
South  Carolina.  13079 
Air  quality  implementation  plans; 

Preparation,  adoption,  and  submittal— 
PMIO  emissions  from  stationary  sources. 

measurement  methods.  6278 
PMIO.  sulfur  dioxide,  and  lead 

nonattainment  and  unclassifiable  area 
designations.  16274.  23105 
Air  quality  implementation  plans;  approval  and 
promulgation   vanous  States: 
Alaska.  19284 
Anzona.  3219.  5458 
Arkansas.  20137 
California.  2852.  15286 
Colorado,  11672.  12849.  15499 
Delaware.  13077 
Flonda.  11674 
Illinois.  460,  24722 
Iowa,  5757 
Louisiana.  20137 
Maryland.  14862,  23804 
I       Massachusetts.  6567.  8130,  11675 
Michigan.  28086 
Missoun.  5652.9172.  15500 
Montana.  23808 
New  Hampshire,  27197 
New  Jersey.  12450 
New  Mexico.  9173.  20137 
New  York.  12452 
North  Carolina.  20140,  23227 
North  Dakota.  12848,  28322 
Oklahoma.  3777.  5653 
Oregon,  18515,  19288 
Tennessee.  10171 
Utah.  29436 
Vermont.  9175 
Washington.  14861,  24133 
West  Virginia.  18733 
Wyoming.  23810.  28589 
Air  quality  planning  purposes;  designation  of 
areas: 
Oklahoma.  3777 
Dnnking  water; 
National  pnmary  dnnkmg  water 
regulations — 
Coliform  bactena;  analytical  techniques, 

636 
Lead  and  copper.  26460 
Public  water  system  supervision;  State 

pnmary  enforcement  authonty.  25046 
Total  coliforms.  1556 
Unregulated  contaminants  monitonng  and 
synthetic  organic  chemicals  and 
inorganic  chemicals.  3526 
Safe  Dnnking  W  ater  Act.  administrative 
enforcement  regulations.  3752 
Grants.  State  and  local  a.ssistance: 

Audit  requirements  for  nonprofit  instituUons 

of  higher  education.  7304 
Clean  Water  Act.  Indian  tribes,  1492 
Hazardous  waste; 

Boilers  and  industnal  furnaces;  burning  of 
hazardous  wastes,  71.34 
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Identincation  and  listing- 
Exclusions.  14200.  IflSTQ.  19588 
Hydrocarbon  recovery  operations;  toxicity 

characteristics,  13406 
Mineral  processing,  special  wastes.  27300 
Petroleum  refinery  primary  and  secondary 
oil/water/solids  separation  sludge. 
21955 
Secondary  lead  smelting,  administrative 

stay.  1W51 
Strontium  sulfide;  technical  correction, 

7567 
Toxicity  characteristics. 

chlorofluorocarlxin  refrigerants,  5910 
Toxicity  characteristics,  hydrocarbon 

recovery  operations.  3978 
Wood  preserving  operations  and  surface 
protection  pr(X.esscs,  drip  pads 
management  standards  administrative 
stay.  27332 
Land  dispersal  resinctions  — 

Amenable  and  total  cyanides.  12351 
Third  third  wastes,  correction.  3864 
Miscellane^ius  preamble  amendments,  643 
Stale  underground  storage  lank  program 
approvals- 
Georgia.  21603 

New  Hampshire,  16^76,  28089 
Treatmeni,  storage,  and  disp<isal  facilities- 
Volatile  organics  control  air  emission 
standards,  process  vents  and 
equipment  leaks,  technical 
amendments,  1^290 
Underground  storage  tanks — 
Technical  requirements,  24 
Hazard<ius  waste  program  authorizations: 
Colorado,  21601 
Georgia.  5656 
Illinois.  13595 
Kentucky,  12454 
Michigan,  18517.  19805 
Minnesota.  28709 
Mis.sissippi.  13079.  29589 
Nebraska.  21082 
North  Carolina.  1929.  14474 
North  Dakota,  7305 
Ohio.  14203 
Ohio.  28088 
Oklahoma.  13411 
South  Dakota.  15503 
Utah,  23648 
National  Environmental  Policy  Act 

Research  and  Development  Office  projects; 
environmental  review  prtx;edures.  20541 
Pesticides,  tolerances  in  fixxl.  animal  feeds,  and 
raw  agricultural  commixiities 
2-(2-Chlorophenyllmethyl-4.4-dimethyl-3- 

isonazolidinone,  21309 
2-(l-(Etho\yimino»bufyl]-5-[2- 

(ethylihio)propyl]-3-hydroxy-2- 
cyclohexene-1-one,  1575.  11677 
Calcium  arsenate,  13594 
Calcium  hyptKhloriie  and  chlonne  gas, 

21309' 
Clofentezine.  15501,  22333.  26911 
Dcltamethrm,  6986,  6989 
Dichlorvos.  29182 
Ethyl  3-methyl-4-(methylthio)phenyl  (1- 

methylethyl)  phosphoramidate,  28087 
Gibbcrellms,  26913 
Glyphosaie,  26914 
Imazethapyr,  etc  .  23520 
Inorganic  bromide.  19950 
Is<imate-C  (pheromone  dispensers),  23522 
Isopropalin.  26915 
Lambdacyhalothnn,  6987 


Lead  arsenate.  13593 
Mercaptobenzothiazole,  etc.,  14471 
Metala.xyl.  2440 

M-Onc  Plus  Bioinsecticide,  28325 
M\'P  Bioinsecticide,  28326  f 

Oryzahn,  26915 

Petition  processing  fees  increase,  4946 
Procymidone,  19518 
Quinclorac,  14472 
Thiobencarb,  2439 

Tolerance  processing  fees;  CFR  correction, 
21955 
Protection  of  Human  subjects;  Federal  policy, 
28003  '^ 

Correction,  29756 
Solid  wastes: 

paper  and  paper  products  containing 
recovered  materials;  Federal 
procurement  guidelines,  20548 
Superfund  program; 
Miscellaneous  preamble  amendments,  643 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  1 1938 
Recategorizations,  5634 
Revisions,  5598 
Toxic  chemical  release  reporting;  community 
right-to-know— 
Copper  phthalocyanine  pigments,  23650 
Toxic  substances; 
Hazardous  chemical  reporting;  emergency 
planning  and  community  right-to-know 
programs — 
Sunset  provisions,  29183 
Significant  new  uses — 
Aromatic  diamines,  12851 
Chemical  substances,  15784 
Halogenated  pyridines,  etc.,  23766 
Halogenated-N-(2-propenyl)-N-(substituted 

phenyl)  acetamide,  etc,  25986 
Substituted  bis(hydroxyalkane)  polymer, 

etc..  19228 
Sulfurized  alkylphenols,  23227 
Testing  consent  agreements  and  test  rules; 
test  standards  and  schedules, 
modifications;  review  procedures,  23228 
Water  pollution  control: 
Clean  Water  Act- 
Citizen  suit  requirements,  11513 
National  pollutant  discharge  elimination 
system — 
Storm  water  discharges;  group 
applications  deadline,  12098 
Ocean  dumping;  site  designations — 

•Atlantic  Ocean  offshore  Charleston,  SC, 

9178 
Gulf  of  Mexico.  8133  I 

Key  West,  FL,  20548 
Palos  Verdes,  CA,  6569 
San  Diego,  CA,  1112 
State  underground  injection  control 
prografn — 
Incorporation  by  reference  update,  9408, 

14150 
Texas,  24138 
Water  quality  standards: 

Kentucky  surface  waters,  13592 

PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission 
standards; 
Benzene  rule  for  coke  by-product  recovery 

plants,  13368 
Early  reductions  of  hazardous  air  pollutants; 

compliance  extensions,  27338 
Radionuclides,  6339,  10523,  10524 
Volatile  hazardous  air  pollutants;  equipment 
leaks,  9315 


Air  pollution  control;  new  motor  vehicles  and 
engines; 
Emission  control  system  performance 
I  warranty  and  voluntary  aftermarket  part 

certification  program;  alternative  test 
procedure.  3746.  20568 
Fuel  economy  test  procedures;  alternative- 
fueled  automobile  CAFE  incentives  and 
fuel  economy  labeling  requirements, 
8856.  13301 
Gasoline  and  methanol-fueled  light-duty 
vehicles  and  trucks,  and  heavy-duty 
vehicles;  evaporative  emission 
regulations.  2480 
Light-duty  vehicles  and  trucks;  gaseous  and 

particulate  emission  regulations.  9754 
Urban  buses;  particulate  emissions  standards, 
24242 
Air  pollution,  standards  of  performance  for 
new  stationary  sources 
Coal-fired  boiler  emission  reduction 
negotiated  rulemaking  advisory 
committee.  21348 
Electric  power  plants  coal-fired  boiler 
nitrogen  oxides  emission  reduction 
negotiated  rulemaking  advisory 
committee.  23825 
Electric  utility  generating  units;  physical  or 

operational  changes.  27630 
Municipai^lid  waste  landfills,  new  sources 
confrol  and  emission  guidelines  for 
existing  sources.  24468 
Air  programs 

State  operating  permit  program.  21712 
Sulfur  dioxide  allowance  system,  auctions, 
direct  sales,  and  independent  power 
producers  written  guarantees.  23744 
Air  programs;  fuel  and  fuel  additives; 
Clean  fuels,  rules  and  guidelines  negotiated 
rulemaking  advisory  committee.  5167. 
8972.  10522.  12879.'l3790.  19825,  24157 
Gasoline  and  alcohol  blends  volatility,  24360 
Substantially  familiar;  definition.  24362 
Summertime  gasoline  volatility  standards, 
24242 
Air  quality  implementation  plans; 

Preparation,  adoption,  and  submittal — 
Air  quality  models,  5900 
New  source  review  requirements.  11387 
State  implementation  plan  completeness 
review,  23826 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Arizona.  5173,  826 
California,  1754 
Delaware.  14904 
Illinois.  463.  11387.  26359 
Indiana.  51 
Louisiana.  28509 
Massachusetts.  24765 
New  York,  13605 
Drinking  water 

Injection  wells  (Class  II  wells)  negotiated 
rulemaking  committee;  possible 
establishment,  issues,  etc  ,  4957,  5675 
National  primary  drinking  water 
regulations — 
Volatile  synthetic  organic  chemicals; 
monitoring  for  ^Idicarb,  aldicarb 
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sulfoxide,  aldicarb  sulfone, 
pentachlorophenol.  and  banum,  3600 
Slate  underground  injection  control 
programs — 
Puerto  Rico,  4772 
Hazardous  waste; 
Class  II  Underground  Injection  Control 

Program  Advisory  Committee.  23257 
Land  disposal  facilities— 

Ground-water  monitonng.  2108  ; 

Land  disposal  restnctions— 
Electric  arc  furnace  dust.  15020 
Newly  identified  and  listed  wastes  and 
contaminated  debris;  potential 
treatment  standards.  24444 
State  underground  storage  tank  program 
approvals — 
New  Hampshire.  28353 
Pesticide  programs; 
Good  laboratory  practices  standards 

(FIFRA);  notification  to  Agnculture 
Secretary- 
Pesticides  classification  for  restncted-use 
due  to  ground  water  concerns.  22076 
Worker  protection  standards  for 

agricultural  pesticides.  27484.  26485 
Stored  pesticides  with  cancelled  or 

suspended  registrations;  notification 
policy.  13042 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agncultural  commodities; 
Calcium  hypochlonte  and  chlonne  gas.  1153 
Chlordimeform.  13607 
Chlorpynfos.  24157 
Dichlorvos,  5788 

Ethyl  3-methyl-4-(methylthio)phenyl  (1- 
methylethyl)  phosphoramidate.  7003 
Glyphosate,  4959 
Inorganic  bromide,  1591 
Metalaxyl.  24159 
Parasitic  and  predaceous  insects  used  to 

control  insect  pests,  234 
Poly(vinylpyrrolidone/ 1  -eicosene).  etc., 

22383 
Procymidone,  4772,  6821 
Vinylpyrrolidone-vinyl  acetate  copolymer, 
24161 
Regulatory  agenda,  17980 
Superfund  program; 

Hazardous  chemical  reporting;  emergency 
planning  and  community  right-to-know 
programs- 
Sunset  provisions,  1154 
National  oil  and  hazardous  substances 
contingency  plan- 
Lender  liability,  28798 
National  priorities  list  update.  9187,  11391. 
21460 
Reportable  quantity  adjustments- 
Petroleum  refinery  pnmary  treatment 
sludges,  12826 
Toxic  chemical  release  reporting;  community 
nght-to-know- 
Barium  sulfate.  23668 
Toxic  substances; 

Land  application  of  sludge  from  pulp  and 
paper  mills  using  chlonne  and  chlonne 
denvative  bleaching  processes,  21802 
Correction,  27222 
Lead  acid  battery  recycling  nile  negotiated 
rulemaking  advisory  committee,  1537, 
2885,  3235,  5674,  7825,  14341 
Lead  m  environment,  comprehensive  review 
22096 


Polychlonnated  biphenyls  (PCBs)— 
Disposal,  26738 
Mono-,  di-,  and  tnchlorobiphenyls 

exclusion  from  regulation;  citizen's 
petition  denied.  23534 
Significant  new  uses— 

2-Chloro-N-methyl-N-substituted 

acetamide.  etc  ,  23667 
8-Acetyl-3-dodecyl-7.7,9.9-tetramethyi- 
1 ,3,8-tnazaspiro[4.5]decane-2.4-dione, 
8171 
Alkali  metal  nitntes.  2733 
Alkane  polyol  phosphate  ester.  8172 
Aromatic  diamines.  12880,  21351 
Erionite  fiber.  2889 
Polymer  of  maleic  anhydnde. 

benzenedicarboxylic  acid,  and 
disubstituted  alkylamine.  8173 
Sulfunzed  alkylphenols.  23257 
Testing  requirements— 
Acrylonitnle.  etc  .  9092 
Brominated  fiame  retardants  (group  1), 

29140 
Developmental/reproductive  toxicity  and 

neurotoxicity,  21115 
Neurotoxicity,  9105 
Water  p>ollution  control; 

National  pollutant  discharge  elimination 
system- 
Aquatic  life  biomonitonng;  heanng,  8973 
Marine  waters;  secondary  treatment 

requirements.  2814 
Storm  water  discharges;  group 
applications  deadline.  12101 
Ocean  dumping;  site  designations- 
Gulf  of  Mexico  near  Mermentau  River 

Navigation  Channel.  2481 
Gulf  of  Mexico  offshore  Pon  Isabel.  TX. 

26641 
Gulf  of  Mexico  south  of  Atchafalaya  Bay. 

4777 
Gulf  of  Mexico  southwest  of  Intracoastal 
City,  LA,  2886 
Water  pollution;  effiuent  guidelines  for  point 
source  categones; 
Oil  and  gas  extraction,  offshore  subcategory, 
10664,  14049 
Water  programs 

Pollutants  analysis  test  procedures, 
guidelines.  5090 

NOTICES 

.Agency  information  collection  activities  under 
OMB  review.  1388.  1628.  2015.  2923,  4823 
^824.  5825,  7041.  8759.  9007.  9357.  12007. 
14520.  15346.  16331-16333.  19852.  1999b, 
20424  20613.  22760.  23065,  23584.  24186. 
25425.  26403-26405.  28151.  28152.  29480 
Air  pollution  control;  consent  judgments; 

Organic  solvent  cleaners.  23898 
Air  pollution  control;  new  motor  vehicles  and 
engines; 
California  pollution  control  standards— 

Heanng.  26817 
Federal  certification  test  results;  1991  model 
year;  availability,  15080 
Air  programs; 

Ambient  air  monitonng  reference  and 
equivalent  methods- 
Advanced  Pollution  Instrumentation  Inc.; 
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Model  200  Chemiluminescent  NOx 
Analyzer.  13472.  27014 
Lear  Siegler  Measurement  Controls  Corjr., 
Monitor  Labs  Model  8841  Nitrogen 
Oxides  Analyzer,  9216 
PMIO  Beta  Gauge  Automated  Particle 
Sampler,  etc  .  9216 
State  implementation  plans  inadequacy  and 
call  for  revision,  notification  to 
Governors.  1628 
Stratosphenc  ozone  protection,  ozone- 
depletmg  substances— 
Hydrochlorofluorocarbon-123  (HCFC- 
123).  4823 
Air  quality  cnlena; 

Ozone  control  strategies  and  volatile  organic 
compound  reactivity,  policy.  11418 
Air  quality;  prevention  of  significant 
detenoration  (PSD) 
Permit  determinations,  etc — 
Region  II.  3463 
Region  111,  7693 
Region  \1.  27255 
Region  \T1.  9697 
Clean  Air  Act; 

1990  amendments;  policy  and  technical 
judgments,  drafi  document  availability, 
27257,  28959 
Fossil  fuel-fired  utility  steam  generating 
units.  28891 
Acid  rain  provisions — 
Guidance  availability.  10427 
Repowering  technology,  12529 
Benzene  emissions  from  maleic  anhydnde 
plants,  ethylbenzinesiyrene  plants,  etc.; 
litigation  settlement,  26406 
Confidential  business  information  and  data 

transfer  to  contractors,  7f>42 
Enforcement  authonty;  guidance.  24393 
Hazardous  air  pollutants,  sources,  categories 
and  subcategones.  preliminary  draft  lisu 
28548 
Heavy-duty  engine  rebuild  practices; 

information  request.  13825 
Inspection  maintenance  policy;  public 
workshops.  13641 
Committees,  establishment,  renewal. 
termination,  etc; 
Class  II  Underground  Injection  Control 

Program  Advisory  Committee.  26672 
Clean  Air  .Act  Advisory  Committee.  12370 
Environmental  Financial  Advist^ry  Board. 

19359 
Mining  Waste  Dialogue  Committee.  19358 
National  .Air  Pollution  Control  Techniques 

Advisory  Committee.  26407 
National  Environmental  Education  Advisory 

Council.  14935 
Role  of  Science  at  EPA  Expert  Panel.  24187 
Dnnking  water 

Iniection  wells  (Class  U  wells)  negotiated 
rulemaking  committee,  possible 
establishment,  issues,  etc  ,  14521 
Prionty  list,  contaminant  substitutes.  1470 
Underground  injection  control  program- 
Oxygen  activation  method  mechanical 
integnty  test  for  injection  well  classes 
I-V.  4063 
Ecological  evaluation  of  proposed  discharge  of 
dredged  matenal  into  ocean  waters, 
revised  testing  manual  availability,  13826 
Ecological  nsk  assessment;  report  availability. 
16101 
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Environmental  statements;  availability,  etc.: 
Agency  statements- 
Comment  availability.  43j.  1 183.  2016, 
2923,  4061.  5215.  6393,  7377,  8759, 
9947,  11219,  12199,  13148,  14096, 
14935,  16102,  19359,  20426.  21675. 
22869.  23899.  24802,  26407,  27513, 
28557.  29650 
Weekly  receipts,  434,  1183,  2016.  2924, 
4061.  5214,  6392,  7376,  87t,0,  9947. 
11219,  12200,  1.M48.  14096.  14936, 
16102.  19360,  20425.  21675.  23067. 
23900,  24803,  26408.  27514,  28558, 
29651 
Formosa  organic  chemicals  and  plastics 
production  facilities,  TX,  6393 
Grants.  State  and  local  assistance 
Antimicrobial  lest  methodology;  research 
and  development,  ''043 
.     Contaminated  sediments  assessment  and 
remediation  program.  20222 
Experimental  design  and  data  analysis. 

statistical  support.  7043 
Experimental  program  to  stimulate 

competitive  research.  16100 
Financial  assistance  programs— 
.Asbestos  Schix^l  Hazard  .Abatement  .Act; 

public  advisory.  13472 
Climate  change  Stale  program.  5215 
Emergency  planning  and  community 

right-to-know,  State  and  Indian  tribes, 
12094 
PCB  Slate  enhancement  program.  9008 
Pollution  prevention  incentives,  11553 
Superfund  sites,  innovative  technologies 

for  heavy  metals  removal,  7378 
Toxic  release  inventory  data  capabilities, 
9948 

Wellhead  protection  demonstration 
projects,  7  548 
Grantee  performance  evaluation  reports — 

Missouri  et  al  ,  21366 
Municipal  wastewater  treatment  works 

construction  program,  26408 
State  water  pollution  control  revolving  fund 

capitalization  program,  8348,  12583 
Hazardous  waste 

Confidential  business  information  and  data 

transfer  to  contractors,  12726 
Land  disposal  restnctions,  exemptions — 

Cabot  Corp  ,  5826 
Mineral  processing,  special  wastes;  report  to 

Congress,  availability.  525 
Medical  waste  management  in  U.S.;  report  to 

Congress,  2178 
Health  risk  assessment,  guidelines,  etc 
Dermal  exposure,  expert  panel  workshop, 

12530 
Meetings 

Acid  Rain  Advisory  Committee,  1185.  4623, 

9358.  15080 
.Air  pollution  control,  motor  vehicle  emission 

factors  public  workshop.  11745 
Air  quality  modeling,  conference,  7694 
Assistant  Administrator  for  Water 

Management  Advisory  Group,  19853 
Biotechnology  Science  Advisory  Committee. 

29481 
Chesapeake  Executive  Council.  526 
Class  II  Underground  Injection  Control 

Program  .Advisory  Committee.  26672. 

29651 
Clean  Air  Act  Advisory  Committee,  11220, 

12370,  28892 


Clean  Water  Act  reauthorizations— 

Harnessing  market  forces  and  alternative 

financing  mechanisms,  7695 
Risk  information,  4824 
Ecological  Risk  Assessment  Forum;       I 

workshops,  20223,  22869 
Emergency  Planning  and  Community  Right- 
to-Know  Act;  train-the-trainer 
conference,  1629 
Environmental  Policy  and  Technology 

National  Advisory  Council,  1186.  12008, 
14264 
FIFRA  Scientific  Advisory  Panel.  14936 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee.  20223 
Gulf  of  Mexico  Program  Policy  Review 

Board,  11555.  20224 
Lead  acid  batteries  recycling  rule  negotiated 

rulemaking  advisory  committee,  1537 
Manganese/MMT  conference;  health  effects 

and  exposure  issues  symposia,  9697 
Mining  Wastes  Federal  Advisory 

Committee,  24803 
Mining  Wastes  Policy  Dialogue  Committee. 

26409 
Municipal  solid  waste  recycling;  potential 

hazards.  6849 
National  Air  Pollution  Control  Techniques 

Advisory  Committee.  1186 
National  Drinking  Water  Advisory  Council. 

12371 
Nonroad  engines  and  vehicles;  public 

workshop,  7696 
Northeast  Ozone  Transport  Commission, 

20426 
Role  of  Science  at  EPA  Expert  Panel,  26410 
Science  Advisory  Board,  1388,  1629,  2017, 
2524,  6024,  4062,  8350,  10270.  12371, 
12372,  12531,  14265,  15347,  19652, 
19853,  20426,  23584,  26673,  28893 
State-FIFRA  Issues  Research  and 

Evaluation  Group,  4825,  23702,  26087 
Strategic  Planning  for  Ecological  Risk 

Assessment  Guidelines  workshop,  16333 
Stratospheric  Ozone  Protection  Federal 
Advisory  Council,  22427 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Bio-Rad  Laboratories,  Inc.,  23900 
Pesticide  applicator  certification;  Federal  and 
State  plans: 
Cheyenne  River  Sioux  Tribe,  SD,  22429 
Kansas,  24188 

Rosebud  Sioux  Tribe,  SD,  22429 
Shoshone-Bannock  Tribes,  ID,  24188 
Pesticide,  food,  and  feed  additive  petitions: 
American  Cyanamid,  5827 
BASF  Corp.  et  al.,  19997 
Ciba-Geigy  Corp.  et  al.,  22428 
FMCCorp.  et  al.,  13641 
Kerley  Enterprises,  Inc.,  et  al.,  13643 
Mobay  Corp  et  al.,  24189 
Tnfluralm,  etc..  7750 
Pesticide  programs: 
Agricultural  Research  Service- 
Genetically  modified  microbial  pesticide; 

field  test.  19997 
Nonindigenous  microbial  pesticide;  field 
test,  27015 
Ciba  Geigy  Corp.;  nonindigenous  microbial 

pesticides;  field  test,  1632 
Confidential  business  information  and  data 
transfer  to  contractors,  1632,  3464,  3470, 
21367-21369,  23585,  26406 
Crisis  exemptions;  annual  ref)ort,  3467 
Ecogen.  Inc.;  genetically  altered  microbial 
pesticide;  field  test,  10555 


E.I.  duPont  deNemours  &  Co.,  Inc  ; 

nonindigenous  microbial  pesticide;  field 
test,  8760,  12728 
Endangered  species  protection  program, 

10886 
E.R.  Butts  International,  Inc.;  non- 
indigenous  microbial  pesticide;  field  test, 
19998 
Mobay  Corp  ;  nonindigenous  microbial 

pesticide;  field  test,  21370 
Pesticide  aerosol  fiammability,  6856 
Pesticide  assessment  guidelines- 
Dermal  absorption  studies;  humans  and 

domestic  animals,  10556 
Mutagenicity  test  guideline;  availability, 

21366 
Neurotoxicity,  11746 
Pesticide  products;  sale,  distribution,  and  use 
of  existing  stocks;  policy  statement, 
29362 
Pesticide  residues  in  food,  document 

availability,  27961 
Risk/benefit  information,  reporting 

requirements,  notification  to  Agriculture 
Secretary,  22714 
Sandoz  Crop  Protection  Corp  — 

Genetically  altered  microbial  pesticide; 

field  lest,  13312 
Genetically  modified  microbial  pesticide; 
field  test,  19998 
Special  reviews  docket  indices;  availability, 

3465 
L'niversity  of  Wisconsin-Madison;  genetically 
modified  microbial  pesticide;  field  test, 
14523 
Pesticide  registration,  cancellation,  etc: 
.Aminocarb,  etc.,  4992 
Cadmium  chloride,  14522 
Ciba-Geigy  Corp.  et  al..  4995 
Dupont  ammate  X  weed  and  brush  killer. 

etc.,  24804 
Eastman  Kodak  Co  .  2524 
Fosetyl-Al,  27015 
Heliothis  zea  (NPV),  27016 
Malaihion,  11420 
Methoprene,  26017 
N-(Phenylmethyl)-lH-purin-6-amine.  etc. 

6849 
Pennsylvania  Engineering  Co  et  al  ,  13720 
Phenylmercunc  acetate,  24807,  24809 
Sodium  4,6-dinitro-o-cresylate,  8191 
Sodium  arsenite,  28154 
Stine  Microbial  Products,  24190 
Sulfur,  25688 
TPTH,  9358 
Vinclozolin,  24190 
W  R  Grace  &  Co.,  3464 
Pesticides;  emergency  exemptions,  etc: 
Avermectin  Bl,  etc.,  24191 
Bacillus  thuringiensis,  5827 
Benomyl,  1810,  10885.  12201 
Chlorothalonil,  etc  ,  7043 
Dicamba,  etc  ,  1630 
Fenpropathrin,  1811 
Fenpropathrin,  etc.,  12728 
Pesticides;  experimental  use  perjnits,  etc: 
AgriSense  et  al.,  3466 
BioControl  Ltd.  et  al.,  1630 
Crop  Genetics  International,  1184 
Pesticides;  temporary  tolerances: 
Carbon  disulfide,  12727 
Chloroethoxyphos,  28153 
Du  Pont,  Agricultural  Products,  et  al.,  1631 
Fosthiazate,  24806 
Myclobutanil,  4997 
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Quinclorac,  28153 
Pollution  prevention  strategy;  availability,  7849 
Public  Information  Reference  Unit  (PIRU) 

docket;  temptirary  shutdown,  8193 
Sacramento,  CA,  Federal  implementation  plan 
for  ozone;  proposed  modification  of 
settlement  stipulation,  21676 
Superfund  program; 

Hazardous  substances  priority  list 
(toxicological  profiles),  29485 
Implementation  progress  1989  FY;  report  to 

Congress,  1633 
Toxic  chemical  release  reporting;  communitv 
right-to-know  — 
Metal  compound  categories  petitions;  | 

policy  statement  and  guidelines,  23703    ] 
Ozone  depleting  chemicals.  2420 
Superfund;  response  and  remedial  actions, 
proposed  settlements,  etc 
Cummings  Salvage  Yard  Site.  WV,  2525 
Custom  Industrial  Services,  Inc.  Site,  KY, 

27259 
Delmar  Drum  Sue.  MO,  22715 
McKin  Superfund  Site,  ME.  15080 
Oakland  Drum  Sue,  MD,  2525 
Olin  Mercurv  Sue,  TN,  et  al  ,  4825 
Pacific  Stales  Steel  Site,  CA,  24070 
Roe  Lane  Tank  Site,  KS,  27514 
South  Brunswick  Landfill  Site,  NJ,  12531 
Tartar  Farms  Sue.  KY.  et  al  .  13644 
Tindall  Propertv  Sue,  KY.  et  al  ,  7698 
Trv-Chem  Site,  WI.  19853 
Toxic  and  hazardous  substances  control: 
1,2,4-Tnchlorobenzene;  citizen's  petition 

response,  15618 
.Asbestos — 

Model  contractor  accreditation  plan; 
revision.  13149 
Asbestos-containing  materials  in  public  and 
commercial  buildings  other  than 

schools — 
Administrative  record  establishment,  11421 
Asbestos-containing  materials  in  schools— 
EPA-approved  courses  and  tests,  and 
accredited  laboratories,  8396,  24884 
Chemical  pollutant;  2,3,7,8- 

Tetrachlorodibenzo-p-dioxin;  citizens" 
petition  response,  19999 
Chemical  substance  inventory — 

1990  Supplement  and  1985  Inventory 
computer  tapes;  availability,  28558 
Chemical  testing— 

Data  receipt,  2178,  2924,  5688,  8194,  9359. 
12202,  16333,  20224,  22715,  24191, 
27961,  28893 
Compliance  audit  program  (Section  8(e)) 
modification;  registration  and 
agreement,  19514,  28458 
Compliance  audit  program  applications,  4128 
Confidential  business  information  and^data 
transfer  to  contractors,  1185,  1187, 
12007,  12008,  15879.  18591.  22011. 
26818,  26819,  28155 
Interagencv  chlonnated  solvents  project 
update;  methylene  chloride,  regulatory 
investigation,  24811 
Interagency  Testing  Committee- 
Report.  9534 
Polychlonnated  biphenyls  (PCBs)— 

Commercial  storage  facilities,  applications 

to  operate,  26673 
Disposal  methods,  draft  guidance 

availability,  26745 
Natural  gas  pipelines;  guidance 
availability,  13473 
Premanufacture  exemption  applications, 
16U,  2925,  9217.  10556,  12531.  14097, 
15347,  19360,  26410,  29651 


Premanufacture  exemption  approvals,  2017, 
3830,  7697.  13312,  18590,  20427,  22011, 
22870,  24813,  27962 
Premanufacture  notices;  monthly  status 
reports,  1187,  1389.  2398,  2402.  2992. 
7294,  4997,  12636,  18962,  18972,  26748 
Premanufacture  notices  receipts.  1633.  1634, 
2925,  6394.  7044.  11422.  11423.  14098, 
14102,  15.348.  20224.  21370,  22716,  27748 
Water  pollution  control 

Bioconcenlratable  contaminants  in  surface 
waters;  assessment  and  control,  guidance 
availability,  13150,  26411 
Clean  Water  Act- 

Purgeable  organic  comptiunds;  test 
procedures,  interlaboratory  study, 
24814 
Clean  Water  Act.  Stale  water  quality 
standards- 
Ohio.  19854 
Disposal  site  determinations — 
Kuparuk  River  Unit.  North  Slope 

Borough.  AK.  22161.  29652 
South  Platte  River.  Jefferson  and  Douglas 
Counties.  CO.  76 
Facilities  prohibited  from  receiving 

government  contracts,  etc  ;  list.  5688 
Individual  control  strategies  (ICSs):  lists  of 

waters;  approvals  and  disapprovals,  1392 
National  pollutant  discharge  elimination 
system  — 
State  financial  assistance  program, 
availability  and  review,  26411 
Water  qualitv-based  toxics  control 

program,  final  guidance  document 
availability.  1382'^ 
Nonpoinl  source  pollution  management 
programs,  coastal  zones  management 
measures  guidance,  availability,  27618, 
28959 
Pnnce  William  Sound  and  Gulf  of  Alaska; 
restoration  work  plan  and  program, 
8898 
Public  water  supply  supervision  program- 
Arizona,  9698 
Florida,  277,50 
Georgia.  27750 
Indiana,  24192 
Michigan,  860 
Montana,  25426 
North  Carolina,  27751 
South  Carolina,  27751 
Tennessee,  27752 
Utah.  14373 

Virgin  Islands.  11746  * 

West  Virginia,  27018 
Water  pollution;  discharge  of  pollutants 
(NPDES): 
Florida.  7379 
Georgia,  7382 

Gulf  of  Mexico  OCS  operations,  15349 
Indiana.  21158 
Louisiana.  11428,  11435 
Louisiana  ei  al  ,  7698 
Tennessee.  21376 

Equal  Employment  Opportunity 
Commission 


RULES 

Americans  with  Disabilities  Act; 

implementation: 
Procedural  regulations,  9623 

Correction.  12816,  14469 
Employee  responsibilities  and  conduct;  debt 

collection  procedures,  28817 


Federal  government  equal  employment 
opportunity 
Review  and  Appeals  Office:  name  change  to 
Federal  Operations  Office,  6983 
Freedom  of  Information  Act;  implementation: 
Americans  with  Disabilities  Act.  confidential 
commercial  information,  predisclosurc 
notification  procedures,  29577 
Privacy  Act;  implementations,  29580 
Reports  and  records: 

Employer  information  report  (EEQ-1);  filing 
deadline  extension.  18698 

PROPOSED  RULES 

Americans  with  Disabilities  Act; 
implementation; 
Equal  employment  for  individuals  with 

disabilities.  8578 
Reporting  and  recordkeeping  requirement's. 
9185,  13790 
Freedom  of  Information  Act;  implementation: 
American  with  Disabilities  Act;  confidential 
commercial  information  information; 
predisclosure  notification  procedures. 
10847 
Privacy  Act;  implementation,  10850 
Regulatory  agenda.  18070 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  9699.  26087 
Pnvacy  Act: 
Systems  of  records,  10887 

Executive  Office  of  the  President 

See  also  Administration  Office,  Executive 
Office  of  the  President:  Central 
Intelligence  Agency;  Management  and 
Budget  Office;  National  Drug  Control 
Policy  Office:  National  Education  Goals 
Panel;  Presidential  Documents;  Science 
and  Technology  Policy  Office;  Trade 
Representative.  Office  of  United  States 

Export  Administration  Bureau 

RULES 

Administrative  practice  and  procedure: 
East  and  West  Berlin  references;  editonal 
revisions.  25022 
COCOM  participating  countries,  reexpons; 

notification  requirement  elimination.  1486 
Defense  priorities  and  allocations  system 
Authorized  programs  and  delegate  agencies. 
8108 
Export  administration  regulations;  editorial 

clarifications,  8273 
Export  licensing: 
Commodity  control  list- 
Chemical  and  biological  weapons 

production,  equipment  and  technical 
data;  foreign  policy  controls,  10760 
Chemical  weapon  precursors;  foreign 
policy  controls  expansion,  10756 
Dynamic  random  access  memories 
•      (DRAMs);  decontrol,  5649 
General  License  GCT;  expansion.  23218 
General  Licenses  G-COM  and  G-CEU 

removed,  1485 
Nuclear-capable  missiles  equipment  and 
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technical  data,  foreign  policy  controls 
revisions,  29425 
Prepreg  production  equipment;  national 

secunty  controls  removed,  25023 
Vacuum  or  controlled  environment 
furnaces,  21074 
Gallium  arsenide;  decontrol,  11651 
Ireland;  General  License  G-COCOM  and 
GCG.  permissive  reexports  to 
participating  countnes,  and  higher  level 
computers  under  distribution  license; 
shorter  processing  time  frames,  1 3265 
Poland.  Hungary,  and  Czechoslovakia, 
policies  and  provisions  revision.  19015 
Individual  validated  licenses  and  duplicate 

reexport  authonzations;  Hong  Kong,  3028 
Short  supply  controls  and  monitonng; 
Crude  oil  exports  from  strategic  petroleum 
reserve,  23219 
Special  commodity  policies  and  provisions: 
Chemical  weapon  precursors  foreign  policy 
controls,  2676 
Technical  data,  expons  and  reexports,  special 
reporting  requirements.  1487 

PROPOSED  RULES 

Export  licensing: 
Commodity  control  list— 
Cedar,  western  red.  definition  and 
standards,  25054,  27298 
Non-proliferation  policies;  foreign  policy 

controls  imposition  and  expansion.  10756 
Special  license  procedures,  and  certified 
exporter  and  consignee  procedure 
esublishment,  20154 

NOTICES 

Export  privileges,  actions  affecting 
Chen,  Perry  K.  et  al .  12885 
Cieslak.  Marek.  et  al.,  25653 
C>clft  Instruments  N  V   et  al  ,  8321 
Gimm,  Kenneth  K  .  et  al  ,  6370 
Govaerts,  Franciscus  B  .  et  al .  10532 
Grandia,  Gons  Chnstiaan,  et  al.,  10534 
Gregg.  Werner  Ernst,  21124 
Kluever.  Herman,  14916 
Koster,  Jan  C  .  et  al  ,  10536 
Kovar.  Alexander,  et  al ,  25654 
Richardt,  Aime,  et  al  .  25658 
Sanders,  Marcel  J  ,  et  al..  10537 
Schaaf,  Reiner,  et  al..  25656 
Wolf,  Richard  B  .  14684 
Yuzo  Oshima  et  al ,  7007 
Foreign  availability  assessments: 
5-Axis  computer  numerical  control  units, 

28138 
Fiber  optic  buffenng,  stranding,  and 

jacketing  equipment,  14071 
Hard-disk  test  equipment,  6371 
Honzontally  operated  side-looking  or 

forward-looking  sonar  with  or  without 

sub-bottom  profiler.  1972 
Numerical  control  units,  13114 
Prepreg  production  equipment;  national 

secunty  override  negotiations,  11728 
Pyrolytic  boron  nitnde,  5 1 1 
Single-disk  certifiers,  14231 
Meetings 
Automated  Manufactunng  Equipment 

Technical  Advisory  Committee,  1380, 

8740.  21126 
Biotechnology  Technical  Advisory 

Committee,  843 
Computer  Systems  Technical  Advisory 

Committee.  1973.  12154.  12155,  24056 
Electronic  Instrumentation  Technical 

Advisory  Committee,  1165,  7340,  4970, 

12701,  23675 


Militarily  Critical  Technologies  List 

Implementation  Technical  Advisory 

Committee.  7340,  15325,  29618 
Semiconductor  Technical  Advisory 

Committee.  416.  7660,  23049 
Telecommunications  Equipment  Technical 

Advisory  Committee,  239,  6372,  10233, 

15855 
Transportation  and  Related  Equipment 

Techmcal  Advisory  Committee,  2160, 

16295 

Export-Import  Bank 

NOTICES  I 

Agency  information  collection  activities  under 

OMB  review.  7045 
Meetings: 
Advisory  Committee,  14937,  27752,  28397 

Family  Assistance  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Economic  empowerment  demonstration 
program  and  community  development 
block  grant  technical  as,sistance,  22586 

Family  Support  Administration 

Editorial  Note  The  organizational  components 
for  Family  Support  Administration  have 
been  transferred  to  Administration  for 
Children  and  Families,  effective.  April  18. 
1991 

RULES 

Public  a,ssistance  programs: 
ADP  equipment  and  services;  conditions  for 
Federal  financial  participation,  1493, 
12356 
Adult  assistance  programs — 

Income  and  eligibility  verification  system, 

8924 
Indian  (rust  funds  and  Alaska  Native 
Claims  Settlement  Act  distributions; 
exclusion.  27419 
Aid  to  families  with  dependent  children 
(AFDC>— 
Income  and  eligibility  verification  system, 

8924 
Indian  trust  funds  and  Alaska  Native 
Claims  Settlement  Act  distributions; 
exclusion.  27419 
Job  opponunities  and  basic  skills  training 
program,  program  participant 
employment  protection.  2634 
Third  part  health  coverage;  cooperation  in 
identifying  and  providing  information 
to  assist  State  in  pursuing.  8926 
State  legalization  impact  assistance  grants 
(Immigration  Reform  and  Control  Act; 
implementation).  19806.  21238 

PROPOSED  RULES 

Public  assistance  programs: 
Adult  assistance  programs — 

Quality  control  system  revisions,  27709 
Aid  to  families  with  dependent  children 
(AFDC>— 
At-nsk  child  care  program,  29054 
Quality  control  system  revisions,  27709 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1 196,  6405.  12206,  14938, 
19365.  27518    ' 


Aid  to  families  with  dependent  children: 
Invitation  letter  to  Governors  to  participate 
in  Parents"  Fair  Share  Demonistration 
(PFS)  demonstration,  19684 

Farm  Credit  Administration 

RULES 

Board  meetings;  schedule  change 

Effective  date.  9611,  16265 
Farm  credit  system: 
Agricultural  Credit  Act;  implementation; 

correction,  5927 
Disclosure  to  shareholders- 
Accounting  and  reporting  requirements. 
29412 
Organization- 
System  institutions;  reorganization 
authonties,  3397,  10169.  11589 
Technical  amendments.  2671.  8910 
Correction,  12298 
Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  28474 

PROPOSED  RULES 

Farm  credit  system: 
Administrative  expenses;  assessments  and 

apportionment,  13424 
Agricultural  Credit  Act;  implementation- 
Lending  authorities,  appraisal  standards, 
participations,  and  lending  limits,  6422 
Disclosure  to  shareholders- 
Accounting  and  reporting  requirements, 
2715.  7747 
Loan  policies  and  operations —  ^ 

Lending  authorities,  etc  appraisal 

standards,  participations,  and  lending 
limits.  2452 
Lending  authorities,  appraisal  standards, 
participations,  and  lending  limits, 
21637 
Personnel  administration,  etc — 
Salary  ranges;  prior  approval.  15311 
Regulatory  agenda,  18252 

NOTICES 

Meetings;  Sunshine  Act,  1553.  2194.  3860. 

7895,  10300,  10943,  13209.  18877,  21197, 

26717 
Receiver  appointments: 

Farm  Credit  Corp  of  Amenca,  1537 

Farm  Credit  System  Insurance 
Corporation 

RULES 

Premiums;  computation  and  payment,  3196 
Correction.  10302.  13211 

Farmers  Home  Administration 

RULES 

Loan  and  grant  programs: 
Farm  labor  housing  program,  28469 
Formulas  for  allocation;  methodology,  10508 
Rural  cooperative  housing  loans,  2198 
Organization,  functions,  and  authority 
delegations: 
Deputy  Administrator  for  Management, 
22629 
Program  regulations: 
Agncultural  Credit  Act;  implementation, 
IS813 
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Associations — 

Community  facility  loans.  29168 
Community  programs  guaranteed  loans, 

29169 
Debt  settlement.  10145 

Correction.  14187 
Delinquent  farmer  programs  borrowers; 

annual  operating  loans.  6795 
Emergency  disaster  assistance.  1563.  28310 
Emergency  loan  instructions;  administrative 
decisions  pertaining  to  applicant 
eligibility  and  nonessential  assets  sale. 
24680 
Farmer  program  loan  applicants;  eligibilit\ 

criteria  clarification.  3971 
Federal  statute  of  limitation;  CFR  Part 

removed.  943 
Food.  Agriculture.  Conservation,  and  Trade 
Act  of  1990— 
Leaseback/buyback  and  disposal  of  farm 
inventory  property  provisions.  29400 
Leaseback/buyback  program.  11350 
Guaranteed  loan  program.  8258.  11502 
Housing- 
Self-help  housing  technical  assistance 
;■  grants.  19253 

Single  family  homes;  new  construction 
warranty  plans.  29167 
Multiple  family  housing  loans;  security 

servicing.  25350 
Multiple  family  housing  payments, 

processing.  28037 
Personal  property- 
County  Committee  certification  form; 

regulation  revisions.  12645 
Loan  assumptions  processing,  3395 
Property  management- 
County  Committee  certification  form; 
regulation  revisions,  12645 
Real  property- 
County  Committee  certification  form; 

regulation  revisions.  12645 
Loan  assumptions  processing,  3395 
Rural  development — 

Intermediary  relending  program.  13068 
Rural  housing- 
Guaranteed  loan  program.  15748 
Section  502  loan  policies,  procedures,  and 

authonzations.  28309 
Section  709  loan  policies,  procedures,  and 
authonzations.  6791 
Servicing  and  collections- 
Intermediary  relending  program;  CFR 

correction.  13265 
Loan  assumptions  processing,  3395 
Monthly  payment  rural  housing 
borrowers;  real  estate  tax  and 
property  insurance  escrow  services; 
delinquent  accounts,  6939 
Single  family  housing,  farmer  program. 
and  community  program  borrowers; 
credit  needs  and  graduation  eligibility, 
12441 
Set  aside  of  section  515  funds  for  nonprofit 

entities;  correction.  6961 
Single  family  residential  property  appraisal. 
8106 
PROPOSED  RULES 
Program  regulations: 
Associations — 

Community  facility  loans.  3225 
Community  programs  guaranteed  loans. 

28351 
Construction  and  repair- 
Rural  development.  28350 
Farmer  programs  insured  loan  making 

regulations;  debt  service  margin.  24356 

January-June  1991,  FEDERAL  REGISTER 


Guaranteed  farmer  program  loans,  22666 
Guaranteed  loans:  termination  of  interest 

accrual.  4567 
Insured  farmer  program  loans;  pledging  all 

assets  as  collateral.  6315 
Loans  secured  by  real  estate;  final  payments 

Correction.  14424 
Property  management- 
Inventory  farmland  purchase  program; 
beginning  farmers  or  ranchers; 
definition.  24143 
Single  family  housing  secunty  property; 
conveyance  by  deed  in  lieu  of 
foreclosure.  19622 
Suitable  inventory  farm  propeny;  holding 
period.  24145 
Rural  housing- 
Guaranteed  loan  program,  202 
Section  502  loan  policies,  procedures,  and 
authorization.  13085 
Servicing  and  collections- 
Loans  secured  by  real  estate;  final 
payment.  1 1520 

NOTICES 

Agencv  information  collection  activities  under 

OMB  review,  24778,  26794 
Grants  and  cooperative  agreements; 

availability,  etc.: 
Housing  demonstration  program.  2498 
Meetings 

Rural  housing  program  loans,  lib? 
Organization,  functions,  and  authont> 

delegations. 
.Administrator;  order  of  succession.  9343 
Rural  rental  housing  displacement  prevention; 

list  of  non-profit  organizations:  solicitation, 

10529 
Section  515  loan  fund  recipients  1^90  FY;  list. 

669 

Federal  Aviation  Administration 

RULES 

Air  earner  certification  and  operations: 

Anti-drug  program  for  personnel  in  specified 

aviation  activities.  13746 
Compliance  date  delay.  18978 
Minimum  equipment  list  (MEL) 

requirements.  12306 
Correction.  14290 
Passenger-carrying  and  cargo  air  operations 

for  compensation  or  hire.  25450 
Smoking  aboard  aircraft;  prohibition.  156 
Air  traffic  operating  and  flight  rules: 
Aircraft  operations  from  transponder  with 

automatic  pressure  altitude  reporting 

capability  requirements,  suspension; 

correction.  1229 
Flight  and  cabin  crew  notification  guidelines, 

27866 
Hawaii;  national  disaster  areas,  flight 

restnctions.  23176 
High  density  traffic  airports;  air  earner  and 

commuter  operator  slots,  allocation  and 

transfer  methods,  correction.  1059,  4676 
National  Airspace  System;  air  traffic  control 

radar  beacon  system  and  Mode  S 

transponder  requirements:  newly 

installed  non-Mode  S  transponders 

manufactured  before  1-1-91  requirement 

deleted.  466 
Restnctions  on  Hights  to  Iraq  and  Kuwait; 

restnctions  lifted  on  flights  to  Kuwait 

(SFAR  No  61-1).  15030 
Airmen  certification: 
Operation  Desert  Shield/Storm  participants; 

regulatory  relief,  27160 


INDEX 


Pilot,  fiight  instructor,  and  pilot  school 
certification,  standards.  11308 
Correction.  1321 1 
Airpon  radar  service  areas.  27191 
Airports 

Construction,  alteration,  actuation,  and 
deactivation,  effective  date  dela>ed. 
8674 
Passenger  facility  charges,  24254 
Airwonhiness  directives 

Aerospace  Technologies  of  Australia,  778 
Aerospatiale.  944.  4532,  5749,  10796.  14462. 

18506.  1''254.  28685,  28686 
■Aerostat  International.  Inc..  6 
Airbus  Industne.  1567.  7559.  7560.  5337, 

10797,  10798.  12110.  26601,  26602 
Airship  Industries.  3(X)8 
American  Champion  Aircraft,  14463 
Avco  Lycoming.  28687  I 

Aviatech  Inc..  14010  ^ 

Beech.  2.^996,  25360,  26020,  26021,  29173 
Bell,  3009 

Boeing.  627-630.  2128.  3016.  3017.  3972, 
4534-4538.  6796-6800.  7555.  7556,  7561. 
8704.  8705.  9612.  9614,  9835.  10799, 
10800,  11355,  11358.  11360.  12111- 
12115.  12652.  13073.  14303.  14635. 
18507-18512.  18684-18694.  18696. 
19255.  21920,  21922,  22306,  25021. 
25353-25356,  25362,  26023,  26024, 
27687,  29174 
Boeing  et  al.,  20529 

Bntish  Aerospace,  1569.  2129,  3018-3021. 
4539.  5338,  5339,  5749.  5751,  7557, 
10802,  10805.  12116.  14637.  18697, 
21068,  21923.  23500.  26603-26606. 
28688.  28815 
Canadair.  Ltd.,  9615 
CASA.  3974 

Cessna,  781,  12653,  23785 
CFM  International,  945 
Costruzioni  Aeronautiche  Giovanni  Agusta, 

14304 
Dormer.  6802,  27403,  28042 
Fairchild,  779,  3022 
Fokker.  6803.  9618,  12117.23011 
General  Dynamics.  26608.  26609 
General  Electnc  Co.,  631,  7563.  12654, 

19920,  25358,  26325 
Glasfiugel,  9837 

GO  Secunty  Parachutes.  Inc.,  632 
GROB  Luft  und  Raumfahn,  25357 
GROB  WERKE  GmbH  &  Co  KG,  631 
Gulfsiream  Aerospace.  11363 
Hoffmann  Aircraft.  Ltd.,  29176 
Honeywell,  Inc.,  26610 
Israel  Aircraft  Industries,  27688 
Jetstream.  24333 
Learjet.  3023 

Lockheed.  6556.  11364.  24335 
McDonnell  Douglas.  1911.  3024.  5341,  5342. 
9838,  11359.  14011.  14187.  21266.  21268. 
21924.  22309.  22311.  23501.  26607. 
26762.  26906.  26908,  27559.  28318.  28479 
Messerschmitt-Bolkow  GmbH.  14305 
Messerschmitt-Bolkow-Blohm,  10361 
Mitsubishi.  9616 
Mooney.  3025 
02  Corp  .  19922 
Panenavia  Costruzioni  Aeronautiche,  S.p.A.. 

23998 
Pilatus  Bntten-Norman  Ltd.,  6804.  6805 
Piper,  634 

Pratt  &  Whitney.  2427.  5343,  7802,  8107. 
8707 
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Rogerson  Hiller  Corp..  4540 
SAAB-Scania.  11357.  28689 
Schweizer  Aircraft  Corp.,  3204,  8706 
Short  Brothers.  PLC.  5752.  22308.  23503 
Sikorsky.  14014.  26612 
SOCATA,  6806,  24336 
Textron  Lycoming,  14306.  I<N23.  21070 
Twin  Commander  Aircraft  Corp  .  14307 
Wytwomia  Sprzefu  Komunckacyjnego  PZL- 
Mielec,  25359 
Airworthiness  standards. 
Airplanes,  small — 
Spin  resistant  airplanes,  design  and  type 
certification,  etc  ,  344.  5455,  12298, 
12584 
Special  conditions— 
Avions  Marcel  Dassault- Breguet  model 

Falcon  50  sencs  airplanes.  19008 
Boeing  model  767-200  and  767-300  series 

airplanes.  13071 
British  Aerospace  125  series  airplanes. 

3006 
Canadair  Ltd   model  CL-oOO-lAl  1 

airplane,  19010 
Cessna  models  500,  550.  and  S550 

airplanes.  1901 1 
Embraer  model  CBA-123  airplanes,  8699 
Learjei  Model  55  airplane    19013 
McDonnell  Douglas  model  DC-8-70  series 

airplanes,  8''01 
Sweanngen  Model  SJ-30  airplane,  23777 
Transpon  category  airplanes— 
Cabin  fire  protection.  15450 
Control  zones.  5153.  6962.  9620.  11651.  12443, 
14189,  14424,  14640,  16359.  22110.  23012. 

23013,  23786.  23787.  28044.  28045.  28690 
Control  zones  and  transition  areas.  635.  948. 

10364.  14848.  23215,  28043 
IFR  altitudes,  2429.  11367.  23015 
Jet  routes.  5928.  11366.  20125.  23218,  26326 
Navigational  facilities: 

Airport  tratTic  control  services  and 

navigational  facilities:  establishment  and 
discontinuance  cntena.  336 
Correction,  1059 
Restricted  areas.  5154.  5345,  5928.  19924. 

22111.  26026 
Standard  instrument  approach  procedures.  949, 
m  3027.  5346,  8272.  11370.  13075.  14464. 
^'19258.  21269.  26027,  27404,  27689 
,-Terminal  control  areas,  13526.  20066.  20096. 
20125 
Terminal  control  areas  and  airport  radar 

service  areas.  3324,  12118 
Transition  areas,  947,  1569-1572,  2841,  5154, 
9618,  10362.  10364,  10660,  11365,  11917. 
12298,  13583,  14015,  14190.  14639.  14847. 
19256,  Wf57.  21074.  21925,  221 10.  22910, 

23014.  26025.  26719.  28045-28047 

VOR  Federal  airways.  4541,  5345,  9620.  23216. 

23504,  26026 
VOR  Federal  airways  ajl^  jet  routes.  14016. 

23216,  23217 

PROPOSED  RULES 

Air  carrier  certification  and  operations 
Anti-drug  program  for  personnel  engaged  in 
specified  aviation  activities;  coverage. 
6452 
Foreign  air  earner  security  programs,  4328 
Transport  category  airplanes- 
Type  III  emergency  exits  (smaller  ovcr- 
wing  exits),  improved  access.  14446 
/^T  traffic  operating  and  flight  rules 
Air  earner  and  airport  employees  in 

security-related  activities,  employment 
standards,  13552 


Flight  and  cabin  crew  notiftcation  guidelines. 

4322 
.Airptirt  noise  control;  Stages  2  airplanes 

operating  in  48  contiguous  United  States 

and  District  of  Columbia;  pha-seout  and 

nonaddition,  812,  8628 
Correction,  8938 
Hearings,  5576 
G'Hare  International  Airport;  jet  aircraft 

operation  in  commuter  slots.  21404 
Airmen  certification: 
Operation  Desen  Shield/Storm  participants 

relief  14292 
.'Virpon  radar  service  areas.  6584,  14487,  19498, 

25381 
Airports: 
Aircraft  noise  and  access  restrictions  (Stage 

2  and  3),  8644 
Hearings,  5576 
Review  provisions,  667 
Pa.ssenger  facility  charges,  4678,  10462 
Meetings,  4700 
Airworthiness  directives; 

Aerospatiale.  3983,  11704,  11971,  11972 

Air  Cruisers  Co.,  3051,  8732 

Airbus  Industrie,  6812,  U966,  18545,  19326. 

19960,  26621,  28726 
Amencan  Champion  Aircraft,  655 
Avions  Marcel  Dassault-Breguet  Aviation, 

11974 
Beech,  5781,  6813.  6814,  9661.  10837,  10838, 

12129,  12686.  14661,  22124,  24042,  25379 
Bell.  4581,  29197 
Boeing,  656,  967,  968,  1585,  3052,  3053.  5368, 

7611,  7616.  7618.  8935,  9659,  9907, 

11378,  11380,  11970,  12130.  14219- 

14222,  14666,  18546.  18547,  18781- 

18785,  19328,  21102,  21104.  21342, 

21343,  23034,  23529.  23813,  23815, 

25380,  26622,  28727 
Boeing  et  al.,  8935 
British  Aerospace,  970,  972.  3054,  5370, 

5371,  6816,  7612,  7619.  10841,  11700, 

11703,  11963,  11976,  12488,  12687, 

12689,  14031,  14664.  18549,  19961, 

21345,  22366,  26624,  28728 
Cessna.  3809,  7624 
Dormer,  9909,  9910 
Eiravion,  29198 
Fairchild,  23817,  27467 
FL  Aerospace,  23818 
Fokker.  6817,  12489,  18550-18554.  18786. 

21105.  25051.28730 
General  Dynamics,  5372,  5374 
General  Electric  Co.,  657,  6818,  6820.  7613, 

7820 
GROB  Luft  und  Raumfahrt,  7621 
Gulfstream  Aerospace,  33,  11701 
Hoffmann  Aircraft,  Ltd.,  8160 
Israel  Aircraft  Industries,  10840 
Lockheed,  21107 
McDonnell  Douglas.  3984.  3986,  659.  806. 

2148.  3056-3059,  7622.  12131.  12490, 

18787,  19329,  20153,  21108.  22126,  25052 
Messerschmitt-Bolkow-Blohm  GmbH.  809 
Mitsubishi.  22367 
02  Corp.,  811 

Piper,  661,  18788,  22127,  22368 
Pratt  &  Whitney,  8733 
SAAB-Scania,  9911.  12132.  12134.  14665 
Schempp-Hirth  Cirrus  et  al,.  1 1977 
Schwe:zer.  29199 
Short  Brothers.  PLC,  5375,  7615.  21346. 

27468 
Sikorsky,  19044 
Teledyne  Continental  Motors.  662 


]       Wvtwomia  Sprzetu  Komufllkacyjnego  PZL- 
I  '   Mielec.  9913 

Airworthiness  standards. 
Airplanes,  small— 

Powerplant  and  equipment:  normal,  utility, 
acrobatic,  and  commuter  category 
airplanes,  23813 
Stall  speed  greater  than  61  knots,  22070 
Special  conditions- 
British  Aerospace  (Commercial  Aircraft) 
Ltd   model  41(X)  series  airplanes, 
28723 
British  Aerospace  Public  Ltd.  Co.  Model 

BAe  series  41(X)  airplane,  15847 
Cessna  model  525  airplane,  4581 
Fokker  Model  F27  Mark  500  airplane, 

23527 
King's  Engmeenng  Fellowship  Model  44 

airplanes,  22123 
Learjet  Inc   model  31 A  airplane,  11375 
McDonnell  Douglas  DC-9  airplanes,  28720 
McDonnell  Douglas  model  DC-8-70  senes 

airplanes,  1750 
McDonnell  Douglas  model  MD-900 

helicopter,  3804 
Sikorsky  model  S-76C  helicopter,  3807 
Sweanngen  model  SJ-30  airplane,  4758 
Control  zones,  35,  3232,  4956.  5164.  5376,  7626, 
8306,  10660,  14320,  14669.  14670,  22129, 
;  23820 

Control  zones  and  transition  areas,  664,  1958, 

14668,  28122 
Jet  routes,  233,  975,  1228.  2882,  5165,  5378, 

10302,  10843,  26627 
Restricted  areas.  5580,  6594,  23036,  23255, 

26356 
Rulemaking  petitions,  summary  and  disposition. 
806.  966,  5164.  5781,  8300,  10383,  13093, 
14660,  19044,  20386,  22123,  28122,  28720 
Terminal  control  areas  artd  airport  radar 

service  areas,  13712,  27654 
Transition  areas.  663.  665.  973.  974.  1074.  3231, 
4584.  4760.  6592.  6593,  9660.  9662.  10384, 
12816,  14223,  14424,  14671.  19331.  22910, 
23254.  23820.  26045,  26355,  26625 
Transition  areas  and  control  areas,  6591 
VOR  Federal  airways.  4583,  5377.  7625.  9663. 

9914.  12492,  14425,  22200,  26626,  27217 
VOR  Federal  airways  and  jet  routes,  25382    ' 

NOTICF.S 

Advisory  circulars;  availability,  etc.; 
Aircraft- 
Airplane  flight  training  device 

qualification,  21 193 
Fuel  systems,  protection  against  fuel  vapor 

Ignition  due  to  lightning.  23950 
Fuel  tank  access  covers,  27549 
Non-metallic  compartment  interior 
components  manufacture:  quality 
control,  22039 
Alteration  approvals  application  procedures, 

29746 
Maintenance  Review  Board,  2978 
Restncted  category  rotorcraft;  type 

certificates  issuance:  meeting,  11816 
Transport  category  airplanes- 
Takeoff  configuration  warning  systems. 

1 3689 
Uniform  distribution  of  exits,  2063 
Airport  noise  compatibility  program: 
Boire  Field-Nashua  Airport,  NH,  97 
Buchanan  Field,  CA,  11581 
Fort  Lauderdale  Executive  Airport,  FL, 
6701   : 
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Greater  Cincinnati  International  Airport, 

KY.  7074,  14724 
Greater  Rockford  Airport,  IL,  24109 
Lawton  Municipal  Airport,  OK,  10939 
Noise  exposure  map— 

Bellingham  International  Airport,  WA, 

14723 
Boca  Raton  Airport,  FL,  9741 
Capital  Airport,  IL,  18854 
Chicago  Midway  Airport,  IL,  13513 
Decatur  Airport,  IL,  18854 
Des  Moines  International  Airport,  lA. 

6899 
Greater  Cincinnati  International  Airport, 

KY,  1839 
Greater  Peoria  Regional  Airport.  IL. 

18855 
Honolulu  International  Airport.  HI,  7074 
Ocala  Municipal  Airport.  FL.  9742 
Ontario  International  Airport,  CA,  14724 
Orlando  Executive  Airport.  FL.  7741 
Pensacola  Regional  Airport.  FL.  4665 
Reno  Cannon  International  Airport,  NV, 

10292 
Republic  Airport.  NY,  4664 
San  Antonio  International  Airport,  TX, 

19389 
Stockton  Metropolitan  Airport.  CA,  241 1 1 
Will  Rogers  World  Airport.  OK,  14144, 
14978 
San  Diego  International  Airport-Lindbergh 

Field,  CA.  28218 
Sikorsky  Memorial  Airport,  CT,  4666 
Westfield-Bames  Municipal  Airport,  MA.  98 
Artisan  liens  on  aircraft;  recordability,  27989 
Civil  penalty  actions;  Administrator's  decisions 
and  orders;  index  availability,  4886,  20250 
Committees;  establishment,  renewal, 
termination,  etc.: 
Aeronautics  Radio  Technical  Commission, 

11480 
Aviation  Rulemaking  Advisory  Committee, 

2190 
Environmental  statements;  availability,  etc.: 
Burbank-Glendale-Pasadena  Airport.  CA. 

100 
Expanded  East  Coast  Plan  over  New  Jersey. 

8042 
Flushing  Airport.  NY;  redevelopment  as 

heliport/vertiport.  6045  ,^,   ,,,„, 

Indianapolis  International  Airport.  IN.  11481 
New  Jersey  aircraft  flight  patterns  changes. 

7292.  15662 
New  Jersey;  effects  of  changes  of  aircraft 

flight  patterns,  29521 
New  Orleans  International  Airport,  LA, 

9^099 
Tulsa  International  Airport.  OK,  10456 
Exemption  petitions;  summary  and  disposiuon. 
100,  908,  1840,  3857,  4895,  5447,  5455, 
6703  6704,  7742,  8386.  10293,  10456, 
11481,  11582,  12576.  13690.  14412.  14723. 
19141.  20061.  22191.  23099,  25152,  26183, 
27990,28951,  29746 
Grants  and  cooperative  agreemenU; 
availability,  etc.; 
Airway  science  program,  22504 
Military  airports  program,  13206 
Meetings;  ,  ^ 

Aeronautics  Radio  Technical  Commission. 
2578,2579,3136,6901,9743,  10940. 
13207,  15397,  15398.  18856.  19390. 
21193.22039,25442,27991,28219 
Air  Traffic  Procedures  Advisory  Committee 

9743,  28790 
Air  Transportation  Personnel  Training  and 
Qualifications  Advisory  Committee, 
5858,  15127 


Aviation  Rulemaking  Advisory  Committee, 

20492,  27783.  27784,  29747 
Aviation  Security  Advisory  Committee,  292, 

7075,  14145,  15955,  18605 
Aviation  System  Capacity  Advisory 

Committee,  10940 
Civil  Reserve  Air  Fleet  (CRAF)  and 

voluntary  charter  operators  participating 
in  "Operation  Desert  Shield",  15398 
Informal  airspace  meetings- 
California,  2361 1 
Missouri,  24111 
Research.  Engmeenng,  and  Development 
Advisory  Committee,  6901,  22193, 
22508 
National  aviation  noise  policy 

recommendations;  report  to  Congress. 
2810 
Operation  SNAPSHOT  national  safety 

inspection  program:  report  availability, 
12577 
Organization,  functions,  and  authority 
delegations: 
Dallas,  TX,  3136 
Uncaster,  CA,  10007 
Technical  standard  orders: 

Flight  data  recorder  systems,  2800 
Rotorcraft  and  transport  airplane  seating 
systems,  23950 

Federal  Bureau  of  Investigation 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc 
National  Cnme  Information  Center 
Advisory  Policy  Board.  11570 
Uniform  Cnme  Reporting  Data  Providers 
I  Advisory  Policy  Board,  13490 

Cnminal  history  record  information  quality: 
voluntary  improvement  standards,  5849 

Meetings: 

National  Cnme  Information  Center 
Advisory  Policy  Board,  23599 

Federal  Communications  Commission 

RULES         ^ 

Broadcast  services: 

Financial  interest  and  syndication  rules, 
26242 
Common  earner  services; 
Access  charges- 
Local  exchange  earners,  9897 
1       Channel  bandwidth,  10550-10680  MHz  band 
I  rechanneling,  9897 

Domestic  non-dominant,  facilities-based 
common  earners:  environmenul 
processing  requirements.  13413 
Dominant  earners  rates.  5952,  21612 
Enhanced  services- 
Bell  Operating  Companies'  and  AT&Ts 
open  network  architecture  plans; 
Computer  III  remand  proceedings. 
964 
International  accounting  rate  regulation;  U.S. 

earners  operating  agreements,  25370 
Junsdictional  separations  procedures- 
Costs  allocations  between  State  and 

interstate  junsdictions,  26 
Universal  Service  Fund  expense  allocation 
27421 
Operator  service  providers,  18519 
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Correction,  25721 
Public  mobile  services— 
Air-ground  table  of  assignments.  14866 
Cellular  serMces:  facilities  construction 
after  filing  Form  401  but  before 
authorization,  correction.  14317 
Satellite  communications— 

Eanh  siajiojis  and  satellite  facihties: 
licensing.  24014 
Tanff  filings,  notice  penods.  1500 
Communications  equipment: 

Cordless  telephone  secunty  coding.  3783 
Radio  frequency  devices—  ( 

Cordless  telephone  operation  on  offset 

frequencies.  5658 
Non-licensed  operation.  372.  6288.  13081 
Television  Decoder  Circuitry  Act  of  1990; 
implementation.  2''200 
Frequency  allocations  and  radio  treaty  matters; 
Class  A.  B.  and  S  emergency  position 
indicating  radiobeacons  (EPIRBs); 
testing  procedure.  11682 
Radio  frequency  devices  capable  of  causing 
harmful  interference:  importation,  26616 
Practice  and  procedure 

Broadcast  licensing  proceedings,  misconduct; 

policy  statement.  25633 
Communications  services  development; 
spectrum  allocation  rule  change 
requests,  preferential  treatment 
procedures,  24011 
Correction,  29757 
Comparative  hearing  process  for  new 
applicants,  787.  25635 
Radio  broadcasting: 

F3Y  emission  use  for  encrypting 

communications  of  remote  pickup 
stations.  28497 
FM  station  (Class  C3)  additional  allotments 
and  increased  maximum  transmitting 
power  for  Class  A  FM  stations.  27424 
FM  translator  stations.  23024 
Licensing  processes:  abuse  elimination,  373 
Construction  permit  applicants  settlement 

agreements.  28096 
Correction.  12298 
Radio  services,  special: 
Amateur  services- 
Amateur  operator  license;  codeless  class, 
27 
*^requency  allocations  uble  conformance, 
23024 
Handicapped  accessibility.  28 
Mailing  address  and  station  location,  25372 
Novice  and  technician  operator  class 
frequency  relocation,  3042 
Aviation  services— 

136-137  MHz  band  frequencies  use,  21083 
Emergency  position  indicating 

radiobeacons  and  emergency  locator 
transmitters.  11516 
Grand  Canyon  area,  additional  air-io-air 
frequencies.  18524 
Channel  bandwidth.  105^50-10680  MHz  band 

rechanneling.  9897 
Communications  equipment:  compatibility 

and  protocol  standards.  6901 
Mantime  services- 
Automated  mantimc  telecommunications 
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systems,  3782 
Emergency  position  indicating 

radiobeacons  and  emergency  locator 

transmitters,  1 1516 
Global  Maritime  Distress  and  Safety 

System,  international  distress 

communications  change  from  manual 

ship-to-ship  to  automated  ship-to- 
shore  system.  1881,  14150 
North  Pacific  .Marine  Radio  Council; 

frequency  ctxirdinator  for  Puget 

Sound  area,  658:.  ')^52 
Puget  S<-)und  area,  commercial  and 

noncommercial  communications  on 

VHF  channels  6^  and  ''l  4734 
Small  passenger  ves.sels  operated  on 

domestic  voyages,  mileage  limit 

increase.  1*^300 
VHF  maritime  transmitters   interference 

reduction.  3786 
Personal  radio  services — 
General  mobile  radio  service;  editorial 

amendment,  correction,  1328') 
Radio  Control  (R/C)  Radio  Service; 

remote  control  transmitters  in  72-76 

MH/  Band,  tt-chnical  standards.  15836 
Private  land  mobile  services  — 
220-222  MHz  frequency  band  use,  19598, 

2671>^ 
220-222  MHz  private  .and  mobile 

applications,  acceptance  freeze,  25639 
W1-'J02.  'J40-')41  MH/  frequencies 

alUK-alion.  petition  denied.  16014 
Expanding  eligibility  and  shared  use 

criteria  for  frequencies  below  800 

MH/,  4r8 
Pnvate  operational-fixed  microwave 
service  — 
Video  enlcrtainmeni  malcruil  distribution. 

Radio  stations,  table  of  assignments: 
Alabama.  10178.  27693 
Alaska.  303^) 

Ari/ona,  'iin.  16010.  19808 
Arkansas,  3786.  9898,  11942.  15051,  15509. 

23232.  26338 
California,  1737.  10178.  11106.  11942.  13083, 

16011,  23233.  28712 
Colorado  et  al  .  16011 
Florida.  1737,  7309.  5158.  10381.  10519. 

11106 
Georgia.  4176.  515-'.  r'lO^,  19809.  28499 
Idaho,  9899,  28096 
Illinois,  796,  19039,  21449,  26339 
Indiana.  8281.  11106 
Iowa,  3039.  3040.  21449 
Kansas,  558.  ^040.  12669,  \tyO\2.  19298. 

23956 
Kentucky.  3040,  10178.  10381.  10518.  13415. 

1929IC  26338.  26339 
Louisiana.  11942,  19953,  26920.  27422 
Maine.  4733.  ",>09,  MIO 
Maryland.  3041 
Michigan.  1738.  4949.  8281.  8933,  16012. 

|9()_W 
Minnesota.  8933.  26919 
Mississippi.  P38.  7310.  8934.  11942.  14479. 

26920.  27423.  27693 
Missciuri.  1739,  3221.  4177.  4949.  29592 
,    Montana.  4949 
Nebraska.  27423 
Nevada.  3041 
New  Jersey  et  al  .  9899 
New  Mexico.  3041,  16013.  18739.  19299, 

29592 
New  York.  7310,  10519,  26920 


North  Carolina, -3042,  19299 

North  Dakota,  18739  « 

Ohio.  13415.  18740,20362 

Oklahoma.  4950,  19299 

Oregon.  14480,  16013 

Pennsylvania,  18740 

South  Carolina,  4177.  19300,  28499 

South  Dakota,  4177,  18740 

Tennes,see,  14212.  15051,  24030,  26339,  27694 

Texas.  8282.  1 1 107  ' 

Uuh.  7311.22827 

Vermont.  13414.  26920 

Virginia.  7311,  23662 

Washington,  11107.  11943,  15509,  18741, 

21449,  26921,27423  28096 
West  Virginia,  15510,  19809,  26338 
Wisconsin,  4178,  7311,  8934.  16013.  23663, 

29593 
Wyoming,  16014,  27423 
Television  broadcasting: 
Cable  television  systems- 
Definition,  1931 
Children's  Television  Act;  implementation 

by  broadcasting  and  cable  services, 

19611 
Correction,  28824 
Television  stations;  table  of  a,ssignments; 
Alabama,  14026.  16280 
Alabama  et  al.,  1372 
California,  28711 

PROPOSED  RULES 

Administrative  Procedure  Act;  implementation, 

20396 
Common  carrier  services: 
Access  charges—  .^ 

Common  transport  and  dedicated 
transport,  5190 
Air-ground  table  of  assignments,  19968 
Bell  Operating  Companies;  enhanced 

services;  nonstructural  safeguards,  4782 
International  accounting  and  collection  rates 
regulation;  international  calling  prices, 
accounting  rates,  and  resale  of  U.S. 
provided  telecommunications  services, 
25400 
International  communications  traffic  data, 

10526 
Interstate  900  telecommunications  services. 

14049 
Local  exchange  carrier  validation  and  billing 
information  for  joint  use  calling  cards; 
interexchange  carrier  nondiscriminatory 
access.  26644 
Long  distance  carrier  selection;  customer 

authorization,  13101 
Operator  service  access  and  pay  telephone 

compensation,  11136,  14052.  14225 
Operator  service  providers,  402 
Public  mobile  services — 
Cellular  customer  premises  equipment  and 
radio  services;  bundling,  16050,  26967 
Cellular  services;  resale  policies,  16049. 
26967 
Communications  equipment: 
Radio  frequency  devices — 
Electromagnetic  emissions  from  digital 

devices;  measuring  procedure,  7004 
Television  Decoder  Circuitry  Act  of  1990; 
implementation,  1376 
Practice  and  procedure: 
Commission  attorneys;  temporary  suspension 
when  subject  to  order,  suspension,  or 
disbarment  by  lawful  tribunal,  19826 
Computer  III  remand  proceedings;  Bell 
Operating  Company  and  Tier  I  local 
exchange  company  safeguards,  8312 


ITU  World  Administrative  Radio 

Conference  (1992);  frequency  allocations 
in  certain  parts  of  spectrum, 
preparations.  12697 
Radio  broadcasting: 

Broadcast  auxiliary  services  and  cable 

television  relay  service;  congested  areas, 
definition.  1510 
Broadcast  services;  multiple  ownership  rules. 

etc  .  26365 
Ownership  rules;  spousal  attribution  policy 

statement.  23260 
Stations  (149)  throughout  U  S  and 

territories,  regulation  amendments  and 
class  change  from  Class  A  to  Class  C3 — 
New  Mexico,  proceeding  dismissal.  23260 
Radio  services,  special 
Direct  broadcast  satellite  service;  orbital 
allocations,  potential  uses;  withdrawn. 
23261 
Interactive  video  data  service,  10222 
Maritime  services- 
Global  Maritime  Distress  and  Safety 
System;  international  distress 
communications  change  from  manual 
ship-to-ship  to  automated  ship-to- 
shore  system.  2157 
Miscellaneous  amendments.  22145 
VHF  marine  radio;  second  calling  channel, 
28130 
Private  land  mobile  services— i 

Bandwidth  authorization:  24  05-24.25  and 
33  4-36  0  GHz  frequency  bands  use, 
18799 
Construction,  licensing,  and  operations, 

3812 
Emergency  medical  radio  service.  21978 
Fire  radio  service  frequency  153.83  MHz 

output  power  increase,  etc..  25650 
Motion  picture  radio  service  eligibility 

criteria  expansion.  15314 
Secondary  fixed  operations  in  450-470 

MHz  band.  13791 
Specialized  mobile  radio  license  applicants 
_    short  spaced  assignments  adequacy. 
7635 
Radio  frequency  devices;  auditory  assistance 
devices;  frequency  band  expansion. 
28735 
Radio  stations;  table  of  assignments: 
Alabama,  7317 
Arizona,  21465,  22840 
Arkansas.  2486.  14226,  19827 
California.  1507.  5191.  26367,  27725.  29615 
Florida.  7317.  11139.  14052,  19827,  29616 
Georgia.  1508.  19926 
Hawaii.  9189 
Idaho,  1508.  19072.  19828 
Illinois.  1377.  1508.  9189,  9924,  11139,  18558, 

19828.  19829 
Iowa.  3063.  9190.  10527,  lfe557 
Kansas.  1779.  11140.  28128.  28129 
Kentucky.  11140 

Louisiana.  4783.  11981.  14053.  16051 
Michigan.  8974.  11140,  14054 
Minnesota.  14495.  18557 
Mississippi.  4783.  15581.  21651,  27725 
Missouri,  9190,  22841 
Montana,  8975.  11141,  29450 
Nebraska,  16051.  18798 
New  Hampshire,  4784 
New  Mexico.  4784 
New  York,  7317 

North  Carolina.  8975.  14053,  18557,  23260 
Ohio,  19072 
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Oregon,  1780,  3063 

South  Carohna.  3064.  9191,  14054,  18558, 

19968.  26368 
South  Dakota.  7318 
Tennessee.  14226,  18558,  27725 
Texas,  8312.  8975.  11141,  11982.  14227, 

16052.  28129.  29450 
Vermont.  8976,  14226 
Virginia,  1509.  1780.  4785.  23260 
Washmgton.  8313.  19072.  21465.  24047 
Wisconsm.  1509.  8974.  10227.  10527.  15062. 

21651 
Wisconsin  et  al..  18558 
Wyoming.  29451 
Regulatory  agenda.  18260 
Television  broadcasting  i 

Broadcast  and  cable  television  relay  services; 
equipment  authonzation  procedures 
relaxation;  withdrawn.  18797 
Cable  television  systems- 
Basic  service  rates  regulation;  effective 
competition  standard  reexamination. 
406.  4027 
Financial  interest  and  syndication 
regulations;  evaluation.  11720 
Low  power  television  stations,  license 

renewal  requirements.  13445 
Ownership  rules;  spousal  attribution  policy 

statement.  23260 
Television  broadcast  signals  delivered  by 
satellite  to  home  satellite  earth,  station 
receivers;  syndicated  exclusivity 
requirements.  9924 
Television  stations;  table  of  assignments: 
Alabama,  11981 
California,  19072 
Hawaii,  22841 
Michigan.  8974 
Texas.  26968 
Wyoming.  24047 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4.34.  860.  2179.  3255.  3256, 
4825   -^005.  5828.  6668.  8350,  9009.  9010. 
9950   10270.  10428.  10557,  11555.  12202, 
12730   12731,  13828-13830.  18591.  18592. 
19113   20427,  20428,  20613,  21159.  22719. 
23293.  24192.  24814,  25427.  26680.  26681, 
27514.  29481 
Duplicating  services  contract,  Downtown 

Copy  Center.  860 
Meetings: 

Advanced  Television  Service  Advisory 
Committee,  1638.8351.9950.  11220, 
12372,  20428,  25688 
ITU  World  Administrative  Radio 

Conference  .Advisory  Committee,  4289, 
14265 
Meetings   Sunshine  Act.  730.  5247.  10300. 

11487.  14148.  21197.  25444.  26718.  27068 
National  Exchange  Carner  Association,  Inc.; 
average  schedules  modifications,  6400, 
14523.  19360 
Public  safety  radio  communications  plans: 
Albany  area.  27259 
Anzona  area.  23707 
Florida,  10428 
Kansas.  28155 

Wyoming  area,  11555,  26412 
Radio  broadca.sting: 

FM  translator  applications  freeze  lifted. 
25689 


Radio  services,  special: 
Amateur  services— 
220-222  MHz  band  use:  prohibition.  23068 
Transceivers  capable  of  receiving  law 
enforcement  and  other  signals; 
declaratory  ruling  request.  9951 
Rulemaking  proceedings;  petitions  filed, 
granted,  denied,  etc,  2018.  3097,  7045, 
10429,  12731.  20225.  25428,  26681,  26682, 
28156.  29482 
Senior  Executive  Service: 

Executive  Resources  and  Performance 
Review  Board;  membership.  5411 
Television  broadcasting: 

Low  power  television  and  television 

translator  filing  window  (April  29-May 
3.  1991).  11556.  20001 
Travel  reimbursement  program:  quarterly 

repon.  5411.  21676.  25428 
Applicanons.  heanngs.  determinations,  etc.: 
AJP  Communications  Investment  Co..  Inc., 

et  al.,  2018 
Algreg  Cellular  Engineering  et  al.,  28559 
Banner  Broadcastmg  Corp  et  al..  14524 
Beaver  Spnngs  Broadcasting  Ltd.  et  al., 

27260 
Benns.  Michael  J.  et  al.,  22429 
Black  Hills  Christian  Communications.  Inc., 

et  al.  3830 
Bomberger.  John  D.,  et  al..  6669 
Branstine  Flving  Services.  Inc  .  et  al.  24070 
Carev,  Julie  J  ,  et  al,  9953 
Cedarville  College  et  al..  4289 
Central  Florida  Communications  Group. 

Inc.  et  al.,  4290 
DLB  Broadcasting.  Partnership,  et  al.,  19361 
Godwin.  Annette  B..  et  al  ,  7708 
Grants  Pass  Broadcasting  Corp.  et  al .  2179 
Harbor  Islands  Broadcasting.  Inc.  et  al. 

1396 
Hodges.  James  Eugene,  et  al.  14265 
Hubbard  Broadcasting.  Inc..  et  al..  18819 
J  W   Miller  Aviation,  Inc  ,  et  al..  19361 
Kennedy  Broadcasting.  Inc  ,  et  al  .  6400 
Madaline  Broadcasting.  Inc.  et  al  .  24816 
Maiers.  Barbara,  et  al  .  4826 
Martinsville  Community  Workshop.  Inc..  et 

al..  4291 
Mavntte.  Donna  M  .  et  al  .  14373 
Moody  Bible  Institute  et  al ,  3097 
Moran.  Mary,  el  al,.  14524 
Mountain-High  et  al,,  2526 
Outreach  Communications  Corp,  el  al.,  5828 
Peel.  Barbara  Key.  et  al.,  24071 
Peel.  William  F..  et  al.  22430 
Port  St   Lucie  Broadcasting  Limited 

Partnership  et  al  .  18592 
Q3  Corp,  et  al,  28560 
Republic  Broadcasting  Co  ei  al.  15081 
Silver  King  Broadcasting  of  New  Jersey, 

Inc.  et  al.  6024 
Spann.  Darrell.  et  al,  24816 
Topp  Broadcasting  Limited  Partnership  et 

al.  3831 
WCCR  Broadcasting  Limited  Partnership  et 

al,  22870 
White  Broadcasting  Partnership  et  al.  6669 
White  Stone  Broadcasting  Co  et  al.  22430 
W^illis  Broadcasting  Corp  et  al.  23293 
Winona  Ear  Leasing  .Associates,  Inc.,  et  al., 

29482 
WPIX,  Inc.  et  al.  5829 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
General  provisions,  etc 


1345,  13576 


Soybean  producing  Sutes,  insurance  period 
change.  3005 
PROPOSED  RULES 

Crop  insurance,  vanous  commodities: 
Peanuts.  4738,  11375 

NOTICES 

Projected  market  prices;  methodology,  6620, 

13103.  13''94 
Ratemaking  methodology,  6367,  13103,  13795 
Reinsured  companies  rating  system;  cnteria 

and  methodology.  6368.  13104.  13795 
Sundard  reinsurance  agreement.  7325,  1 1403 

Federal  Deposit  Insurance  Corporation 

RULES 

Agncultural  loan  loss  amortization.  23010 
Applications,  requests,  submittals,  authonty 
delegations,  and  control  acquisition 
notices.  23010 
.Assessments 

Bank  Insurance  Fund  members.  21064 
Capital  maintenance 

Minimum  supervisory  leverage  ratios,  etc.. 
10154 
Community  Reinvestment  Act: 

Performance  evaluations  and  CR.A  ratings; 
availability,  26903 
Corporate  powers  extensions 

State  savings  banks,  restrictions.  20520 
Minimum  security  devices  and  procedures; 

technology  changes,  135''9 
Organization,  functions,  and  authority 

delegations,  18683 
Real  estate  appraisals;  uniform  standards; 
correction.  1229 

PROPOSED  RLILES 

,Assessments,  9}08 
Fair  housing,  21335 
Practice  and  procedure  rules: 
Unsafe  and  uns<"iund  banking  practices- 
Insured  depository  institutions:  adverse 
contracts.  13290 
Practice  and  procedure  rules,  uniform,  27790 
Regulatory  agenda,  18280 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  12009.  13313,  14703,  19114. 

29482,  29652 

Coastal  Barrier  Improvement  Act;  property 
availability: 
Troydale  Road/Rocky  Creek,  FL.  23901 

Meetings,  Sunshine  Act.  1058.  1226,  1443, 
166^  1843.  2067.  3860.  4317.  4318.  4902, 
5247.  7450.  '895.  9043,  9249.  11303.  12059. 
12297,  13209,  14148.  149^5.  14976.  16355, 
18877!  19394,  20643,  21710,  22908.  23104. 
23330.  23618.  23954.  25719.  26456,  27556.- 
28587.  28794.  28956.  29526.  29754 

Powers  of  attorney;  issuance.  4624 

Federal  Election  Commission 

RULES 

Contnbution  and  expenditure  limiutions  and 

prohibitions: 
Honorana.  9275 
Correction.  12583 

PROPOSED  RULES 

Excess  funds  disposition,  members  of  Congress, 
18777 

Presidential  election  campaign  fund  and 
Federal  financing  of  Presidential 
nominating  conventions,  suspension,  14319 
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Federal  Election 


Presideniial  primary  and  general  election 
candidates,  public  financing,  106 
Correction,  >52) 

Presidential  primary  candidates,  matching  fund 
submission  and  certification  priKcdures, 

Rulemaking  petitions 
Association  of  State  Democratic  Chairs. 
I87W1 

NOTICES 

Committees,  establishment,  renewal, 
termination,  etc 
Clearinghouse  Advisory  Panel,  27752 
Meetings,  Sunshine  Act,  2'J4,  10?8.  280<).  3860, 
SOW,  7082,  882'».  '57.H),  10943,  120«). 
13853,  1472'}.  1595'?,  20259,  21529,  22908, 
22909,  24442.  26l90.  27297,  28439 
Special  elections,  filing  dates. 
Arizona.  23902 
Illinois.  12731 
Massachusetts.  9359 
Pennsylvania.  22719 
Texas,  12732 

Federal  Emergency  Management 
Agency 

RULES 

FKxxl  elevation  determinations 

Alabama  el  al  ,  2861,  6279,  7306.  7307, 

15506,  21603,  22654,  28092 
Arizona  et  al  .  2859,  8142,  14651.  28093. 

28328 
Arkansas  et  al ,  22657,  28094 
California  el  al  ,  22655 
Colorado  et  al  .  2860.  14649 
FUxxl  insurance,  communities  eligible  for  sale; 
Colorado  ct  al  ,  1119 
Connecticut,  1118.  5951 
Connecticut  ct  al  ,  8135,  19294 
Georgia  et  al  ,  8137.  28090 
KerilULkv,  2853 
Kentucky  el  al  ,  23658 
Maine  cl  al  .  23660 
Missouri,  8139,  10515 
Nebraska  cl  al  ,  2854 
Nevs  Jersey  ft  al  ,  11678 
New  York  c-i  al  .  2857 
PennsyKania,  15505 
Tennessee  ei  al  .  19296 
Texas  et  al  .  10517 
West  Virginia  et  al  ,  26337 
National  Fmergency  Training  Center;  conduct 

in  buildings  and  on  grounds,  19596 
Preparedness 
National  Emergency  BIikkI  Program,  policy 

guidance.  22658 
Suie  and  l(x;al  government  or  licensee 

radiological  emergency  plans  and 

preparedness,  services  fee  for  support, 

review,  and  approval.  9452 

PROPOSED  RULES 

FUxxl  elevation  determinations: 

Alabama  et  al  .  28124 

Arkansas  et  al  .  2892,  8174.  14672 

California  et  al ,  1593 

Connecticut  et  al ,  22675 

Florida  et  al ,  15571 

Louisiana  et  al  .  26954 

Michigan  et  al  ,  22679 

New  York  el  al  .  5966.  11717 

Oklahoma.  6341 

West  Virginia,  correction,  28127 
FloxJ  insurance  program 

Private  sector  property  inaurers  assistance, 
22670 


Correction,  28226 
Regulatory  agenda,  18076 

NOTICES 

Agency  information  collection  activities  under 
OMB  rcMow,  4827,  6025.  7383.  11747. 
19362.  21490,  22720,  29652 
Disaster  and  emergency  areas: 
Alabama,  lb39,  2925,  2926 
Alaska,  26412.  27018 
Arkansas.  26413,  29653 
California,  7384,  9360,  19363.  23707 
Georgia,  12733.  13474 
Guam,  1190,  1191 
Hawaii,  9360 
Indiana,  1639,  2926,  2927,  J098.  4065.  5005. 

9360,  14704 
Kansas.  21490.  22720,  25092 
Kentucky,  4828,  6025,  6401,  7384 
Louisiana,  21490.  21491,  22720-22722.  23707. 

25092,26413.26414,27019 
Maine,  19363,  21491 
Microneua.  2927 

Mississippi.  1191.  1640.  2927,  2928.  7384. 
10557,  11747,  12733,  13474,  15620, 
25092,  25093,  26414.  27019,  28156.  29653 
Nebraska,  26414,  29653 
New  York,  13474 
Oklahoma,  22722.  23708.  25093 
,  Tennessee.  1640.  1641.  2928,  2929,  6025 
Tews,  19363,  21492,  22722 
Washington,  1191,  2929,  12733,  14704 
Flood  insurance  program: 

Mortgage  portfolio  protection  program,  8882 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Anti-arson  strategy  program.  27962 
Emergency  food  and  shelter  program; 

National  Board  distribution  plan,  7086. 
13475 
Urban  search  and  rescue  program.  23708 
Meetings: 
Emergency  Management  Institute  Board  of 

Visitors.  8194,  27019 
National  Earthquake  Hazards  Reduction 
Program  Advisory  Committee,  9360 
National  Fire  Academy  Board  of  Visitors, 
9360.  22722 
Privacy  Act:  '  ' 

Systems  of  records,  26415 
Radiological  emergencies;  State  plans: 

Ohio,  12734 
Radiological  emergency  preparedness  exercise 
manual  and  exercise  evaluation 
methodology  availability,  12734 

Federal  Energy  Regulatory 
Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 

Annual  charges  and  fuel  cost  and  purchased 
economic  power  adjustment  clauses; 
correction.  1912 
Fees;  rate  schedule  filings  revision.  3029 
Generic  determination  of  rate  of  return  on 
common  equity  for  public  utilities,  10, 
2130,  15998 
Filing  fees 

Annual  update,  15495 
Hydropower  license  conditions  and  other^ 

matters,  submittal.  23108 
Natural  gas  companies  (Natural  Gas  Act): 
Project  cost  limits  under  blanket  certificates. 
7565 


Natural  Gas  Policy  Act: 
Ceiling  prices- 
Maximum  lawful  prices  and  inflation 

adjustment  factors,  3208,  4173,  20345 
Double  crediting  order  and  crediting 

regulations.  14848 
Pipelines;  interstate  transportation  of  gas  for 
others;  effects  of  partial  wellhead 
decontrol,  6962 
Rehearing  granted  in  part  and  denied  in 
part.  5929 
Practice  and  procedure  rules: 
Staff  action  review  procedures,  streamlining. 
4719 
Tennessee  Gas  Pipeline  Co.: 

Pipeline  take-or-pay  buyout  and  buydown 
costs,  passihrough  mechanisms — 
Rehearing  denied,  27194 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Calculation  of  cash  working  capital 

allowance,  8938 
Relicensing  units  of  development;  references, 
8164,  19962 
Natural  gas  companies  (Natural  Gas  Act): 
Purchased  gas  adjustment  regulations;  public 
conference;  supplemental  comments, 
15532,  23256 
Natural  Gas  Policy  Act: 

Tight  formation  gas;  tax  credit,  13094 
Practice  and  procedure  rules 

Administrative  Dispute  Resolution  Act; 
implementation.  18789 
Regulatory  agenda.  18288 

NOTICES 

Electric  rate,  small  power  production,  and 
interlocking  directorate  filings,  etc 
Arizona  Public  Service  Co  et  al .  28374 
Boston  Edison  Co  et  al  ,  2510 
Bristol-Myers  Squibb  Co  ,  Inc..  et  al..  250 
Bruett.  William  H  ,  Jr .  et  al  .  24798 
Cabot  Power  Corp  et  al  .  11743 
Commonwealth  Electric  Co.  et  al..  2511 
Dayton  Power  &  Light  Co  et  al.,  691 
DC  Tie  Inc  et  al..  23558,  27786 
Detroit  Edison  Co.  et  al ,  29641 
East  Syracuse  Generating  Co  LP.  24799 
El  Paso  Electric  Co  et  al  ,  18810 
Florida  Power  &  Light  Co  et  al  .  11412. 

24179 
Florida  Power  Corp  el  al  .  7841 
Gla.sslx^ro  Cogeneralion,  Inc..  11417 
Gulf  States  Utilities  Co  et  al .  14503 
Hadson  Power  Partners  of  Rensselaer  et  al,, 

23883 
Idaho  Power  Co  et  al  ,  27736 
Illinois  Power  Co.  et  al ,  4816 
Iowa  Southern  Utilities  Co.  et  al.,  15873 
Kingsbrook  Jewish  Medical  Center,  5996 
Lakewood  Cogeneration.  LP.  et  al.,  10551 
Las  Vegas  Cogeneration.  Inc  ,  et  al.,  13462 
Louisville  Gas  &  Electric  Co  et  al ,  1000 
LTV  Steel  Mining  Co  et  al ,  25088 
Mid-Continent  Area  Power  Pool  et  al,, 

20202 
Missouri  Public  Service  et  al.,  19842 
Modesto  Energy  Limited  Partnership  et  al., 

23562 
Montana  Power  Co  et  al.,  15076,  26191 
Niagara  Mohawk  Power  Co  et  al.,  5200 
North  Powder  Energy.  Inc  ,  5687 
North  Powder  Energy,  Inc.,  et  al.,  3244 
Northeast  Utilities  Service  Co  et  al.,  19104 
Northern  States  Power  Co  et  al  ,  5201 
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Pacific  Gas  &  Electric  Co.  et  al.,  1995.  7356 
PacifiCorp  Electnc  Operations  et  al..  10863. 

29239 
Philadelphia  Electnc  Co.  et  al.,  12193 
Potlatch  Corp.  et  al..  4273.  13135,  16083 
Public  Service  Co.  of — 
Colorado  et  al  ,  13809 
New  Mexico  et  al  ,  23059 
Scrubgrass  Generating  Co  LP  et  al..  18579 
SEMASS  Partnership  et  ai.,  28375 
Southern  California  Edison  Co.  et  aU  1525, 

15335,  26399 
Southwestern  Electric  Power  Co.  et  al., 

8343.  12583 
Tampa  Electnc  Co.  et  al.,  5996,  12583. 

21994,  27005 
TECO  Power  Services  Corp.  et  al.,  1997 
Tucson  Electnc  Power  Co  et  al..  27252 
Turner,  J  D.,  et  al.,  9205 
Upper  Peninsula  Power  Co  et  al..  14358. 

28546 
US  West  Financial  Services,  Inc.,  et  al., 

13812 
UtiliCorp  United  Inc.  et  al..  19990 
West  Texas  Utilities  Co.  et  al..  10246 
Wisconsin  Electnc  Power  Co.  et  al.,  21155 
Zond  Sky  River  Development  Corp.  et  al.. 
26807 
Environmental  statements;  availability,  etc.: 
Alice  Falls  Hydro  Partners.  LP..  26808 
Aquenergy  Systems.  Inc  .  et  al.,  12896 
Central  Maine  Power  Co  .  28377,  28959 
Danville.  VA.  24799 
Duke  Power  Co..  26663 
El  Paso  Natural  Gas  Co  ,  1997,  24799 
Farmers  Irngation  Distnct.  4817 
Flonda  Gas  Transmission  Co  .  12896 
French  Paper  Co  .  9694 
Georgia  Power  Co  ,  29240 
Greenbner  Electro-motive.  Inc.,  23562. 

27786 
Halecrest  Co,  21477 
Idaho  Falls,  ID,  14934 
Idaho  Power  Co..  23562 
Iroquois  Gas  Transmission  System.  LP,  et 

al.,  23698 
Kinderhook  Hydro.  Inc  .  28146 
Maine  Public  Service  Co..  26076 
Menmil  Limited  Partnership  et  al.,  14257 
Nooksack  River  Basin  et  al  ,  WA.  692 
Northwest  Pipeline  Corp  .  6843,  9208 
Oswego.  NY.  9002 
Pacific  Gas  Transmission  Co  et  al..  1623, 

4274,  25090,  27738 
Puerto  Rico  Electric  Power  Authonty, 

28377 
Redding.  CA.  14360 
Ruger.  William  B.  22712 
Southern  California  Edison  Co..  5813 
Southern  California  Edison  Co  et  al .  15875 
Summit  Hydropower.  14257 
Sweetwater  Hydroelectnc.  Inc..  13813 
Ten  Sleep  Hydropower.  Inc.,  29479 
Transwestern  Pipeline  Co..  15337 
Upstate  Hydro  Associates,  14258 
Yakima-Tieton  Irngation  Distnct.  2759 
Hydroelectnc  applications.  2914.  3079.  4987, 
9002,  11991.  14258.  15134.  18814.  19648, 
21668,  21997,  25421,  26076 
Meetings: 

Electnc  utility  industry;  public  conference, 
15875,  21157 
Meetings;  Sunshine  Act,  1441,  3520,  5452. 
6908,  7895.  8829,  9750,  10298.  12810. 
13708,  14286.  15133.  16355,  19893,  22196, 
24237,  24440,  26849,  28224,  28954 


Natural  gas  certificate  filings: 
ANR  Pipeline  Co  et  al.  253,  1228,  14503, 

15337.  29643 
Colorado  Interstate  Gas  Co  et  al..  6002. 

9209,  13813,  27738 
Columbia  Gas  Transmission  Corp  et  al . 

2759 
Distrigas  of  Massachusetu  Corp.  et  al.,  28750 
East  Tennessee  Natural  Gas  Co.  et  al..  12516 
El  Paso  Natural  Gas  Co  et  al..  5203.  14360. 

23562,  25674.  28226 
Equitrans,  Inc..  et  al..  14365 
Flonda  Gas  Transmission  Co  et  al..  7842. 

20204 
Great  Lakes  Gas  Transmission  Co.  et  al.. 

2001 
Great  Lakes  Gas  Transmission  Limited 

Partnership  et  al..  27007 
Inland  Gas  Co..  Inc  ,  et  al..  8334 
Kentucky  West  Virginia  Ga3  Co  et  al., 

16083 
Kern  River  Gas  Transmission  Co  et  al.. 

10865 
KN  Energy.  Inc..  et  al..  3246.  16090,  18581 
Mississippi  River  Transmission  Corp.  et  al.. 

10253.  10870.  29241 
National  Fuel  Gas  Supply  Corp.  et  al.,  23885 
Natural  Gas  Pipeline  Co  of  America  et  al  , 

10248,  24063 
Nora  Transmission  Co.  et  al..  24384 
Northern  Natural  Gas  Co  et  al.,  15.^40. 

19844 
Nonhwest  Pipeline  Corp.  et  al..  5208,  6381, 

19990 
Pacific  Gas  Transmission  Co.  et  al..  23576 
Panhandle  Eastern  Pipe  Line  Co,  et  al.,  693. 

21478 
Panhandle  Trading  Co   et  al.,  1 1996 
Questar  Pipeline  Co  et  al  .  1003.  23700. 

28877 
Sea  Robin  Pipeline  Co  et  al.,  19105 
Southern  Natural  Gas  Co.  et  al.,  7358,  10302, 

18810 
Tennessee  Gas  Pipeline  Co  et  al.,  4817, 

6007.  11413.  28878 
Texas  Eastern  Transmission  Corp   el  al  . 

2006.  11735 
Transcontinental  Gas  Pipe  Line  Corp.  et  al.. 

2516.4275,  25681 
Transwestern  Pipeline  Co  et  al.,  2512 
Trunkhne  Gas  Co  et  al..  732 
United  Gas  Pipe  Line  Co  et  al  ,  1005,  1526, 

26400.  26808.  28383 
United  Gas  Pipeline  Co.  et  al..  21997 
U-T  Offshore  System  et  al  .  13463 
Viking  Gas  Transmission  Co  et  al..  28388 
Williams  Natural  Gas  Co  et  al.,  8751 
Williston  Basin  Interstate  Pipeline  Co  et  al.. 
13137 
Natural  gas  companies: 

Small  producer  certificates,  applications, 
4620,  24800 
Natural  gas  companies  (Natural  Gas  Act): 
Natural  gas  data  collection  system- 
Annual  report  (FERC  Form  No  2); 
revised  pnni  software  (PC  and 
mainframe  versions)  and  user 
operations  manual  availability.  18586 
Certificate  record  formats;  revised 
instructions  availability.  21364 
Edit-checking  software,  and  FERC  Form 
No  2  edit  checks  and  records  formats 
revisions,  6389 
Electronic  purchased  gas  adjustment 
(PGA)  filings;  acceptance  cntena, 
15876 
Natural  Gas  Policy  Act 

Btu  measurement  adjustment  refunds,  6000 
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Natural  gas  dau  collection  system- 
Certificate  record  formats,  revised 
instructions  availability.  21364 
EdiKhecking  software,  and  FERC  Form 
No   2  edit  checks  and  records  formats 
revisions.  638* 
Revised  pnnt  software,  user / operations 
manual,  and  record  formats; 
availability,  9942 
Self-implementing  transactions,  6627.  12898. 

15605.  22410,  23887.  26076.  28377 
State  jun&dictional  agencies  light  formation 
recommendations;  preliminary 
findings- 
Colorado  Stale  Oil  and  Gas  Conservation 

Commission.  12198.  21478 
HiGar  Petroleum.  Inc  .  19356 
Mississippi  State  Oil  and  Gas  Board,  9213, 

28146 
Montana  Natural  Resources  and 

Conservation  Departmeni.  Oil  and 
Gas  Conservation  Board,  et  al..  4989 
Oklahoma.  26811 
West  Virginia.  2814" 
Wyoming  Oil  and  Gas  Conservation 
Commission.  26084 
Well  category  determmaiions.  etc.,  2765, 
2920 
Preliminary  permits  surrender 
Barnsh  &  Sorenson  Hydroelectric  Co., 

294^" 
Boulder  Pumped  Storage  Power  Co..  Inc., 

29477 
Brown  Stone  Canyon  Pumped  Storage 

Power  Co..  Inc..  29477 
Clinton  Pumped  Storage  Corp  ,  24386 
Edwards  Energy  Systems.  Inc  ,  28547 
Fall  Line  Hydro  Co  .  6011 
Frenchman  Mountain  Pumped  Storage 

Power  Co  .  Inc  ,  2947" 
Gailbraith  Hydro,  Inc  .  14506 
LaMadre  Mouniain  South  Pumped  Storage 

Power  Co..  Inc..  294~7 
Pyle,  Lynne  B.,  et  al..  24387 
Snoqualmie  River  Energy,  Inc  .  9351 
Wailuku  River  Hydroelectnc  Power  Co,, 
Inc,  1627 
Senior  Executive  Service: 

Performance  Review  Board:  membership. 
262 
Applications,  hcanngi.  delerminaiiom,  etc: 
Acacia  Natural  Gas  Cxirp  .  18587 
Alabama-Tennessee  Natural  Gas  Co..  1530, 
6012,  10258,  10262,  10874.  12897,  13817. 
20209,26811,27743       ' 
Algonquin  Gas  Transmission  Co,,  851,  2520. 
2764.  3456.  3825.  5814.  6847,  7367.  8345. 
12528,  14506,  149J4.  20209,  20210, 
21673,  22002,  22851.  26663.  28147 
American  Electnc  Power  Co  et  al..  8190 
Amoco  Pipeline  Co  .  13310 
Anabaco  Operating  Co  et  al.,  5213 
ANR  Pipeline  Co  ,  75,  1010,  1384,  3253, 
3825,  6012,  9694.  9695.  12001,  14698, 
15078,  18588.  24800.  27743 
Aquila  Gas  Systems  Corp  ,  22003 
ARCO  Pipe  Line  Co.  12722 
Arkla  Energv  Resources,  1384,  5820,  6012, 
4822,  10875,  12001,  21482,  26085,  26663, 
26812.  27012.  28754 
Bavou  Interstate  Pipeline  System.  1530, 

5815,  9695,  14369,  27012 
Boundary  Gas,  Inc.,  4822 
Bnstol-Myers  Squibb  Co..  23898 
Bnstol-Myers  Squibb  Co.,  Inc.,  10553 
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Canyon  Creek  Compression  Co  ,  3457. 

14263,  24387.  29244 
Carnegie  Niiural  Om  Co  .  2521-2523.  5820, 

10420.  14369.  15345,  20600.  21482, 

22003,  22410.  23288.  24179.  29478 
Ceniel  Corp  .  26085 

Centra  Pipelines  Minnesota  Inc  .  18588. 

28547 
Chandeleur  Pipe  Line  Co  .  3253.  8346 
Chevron  Natural  Oas  Services,  Inc.  18588 
Chevron  U.S.A   Inc  et  al .  15878 
Citizen  Power  A  Light  Corp.,  6848 
Cleveland  Electric  Illuminating  Co  et  al  , 

11416 
CNO  Transmission  Corp.,  1531,  2521,  5815, 
8346,  9944,  12897.  14370.  19111.  21482, 
21483,  22004,  24387,  26664.  29243 
Colorado  Interstate  Gas  Co.  1011.  1531. 
2764,  3457,  7367.  9213,  9944  ,  9752, 
10422.  11551,  15078,  18589,  20210,  26813 
Columbia  Gas  Transmission  Corp  ,  1385, 

1531,  1624,  5687,  6848,  8346,  10259. 
10875.  11212.  12001.  14263.  16329. 
18589,  24388,  26086,  26664.  26665,  27012 

Columbia  Gas  Transmission  Corp.  et  al , 

4989.  6660 
Columbia  Gulf  Transmission  Co..  26085, 

26665 
Commonwealth  Atlantic  Limited 

Partnenhip,  2765,  13311 
Commonwealth  Electric  Co.  et  al  ,  12722 
Conoco  Inc  et  al ,  28547 
De\  Webb  Communities,  Inc  .  et  al  .  2919 
DeNovo  Oil  *  Gas,  Inc  .  2523 
East  Tennessee  Natural  Gas  Co.,  2920.  5816, 

8753,  10423.  14369.  18589,  23064.  24800, 

26666,  27012,  29244 
Eastern  Shore  Natural  Gas  Co  ,  1624,  3253, 

6392,  13818,  15617.  20211.  23289 
Easton.  PA.  et  al  .  21483 
El  Paso  Natursi  Gas  Co  .  1532.  bOi:.  HAt. 

10420.  13311,  15617.  19111.  20211, 

21483.  22004.  25091.  26666 
Equilrans.  Inc  .  2522.  3253.  5816.  4822. 

10875,  22160 
Farmland  Industries,  Inc  .  ei  al  .  19111 
Florida  Gas  Transmission  Co  ,851,  1385. 

1532,  3457,  3458,  6661,  10259,  10423, 
12001,  15618,  19112,  21673.  21674. 

22004.  23581.  26666,  29244 
Ronda  Power  A  Light  Co  ,  248a) 
Fourth  Branch  Associates,  11416 
Gainesville,  FL.  et  al  .  1011 

Gas  Research  Institute,  27743 

Georgia  Power  Co.  20212 

Georgia-Pacific  Corp  ,  2765 

Golden  Spread  Electric  C(x>peraiive.  Inc.. 

28548 
Granite  State  Gas  Transmission,  Inc  ,  1012, 

5821,  8190.  10423,  10876.  13311,  16329, 

206(X),  21483.  24180.  26667,  27744. 

28393,  29244 
Great  Lakes  Gas  Transmiviion  Cn  .  851, 

153.1 
Great  Lakes  Ga.s  Transmis,>.ion  l.imiled 

Partnership,  5816,  10263.  10424,  12197, 

12924,  12925,  13818,  13819,  21484, 

21673,  22423,  28754,  28755,  29245 
■  Grynberg,  Jack  J  ,  et  al  .  24180 
High  Lsland  Offshore  System,  1625,  6013. 

6661,  14506,  22005 
Inter-Cily  Minnesota  Pipelines,  Ltd  ,  Inc  , 

1533 
Iroquois  Gas  Transmission  System,  L  P  .  852 
James  River-Groveton,  Inc  .  22423 
Kentucky  West  Virginia  Gas  Co  ,  852,  1385, 

4287,  6848,  10876,  12723,  14698,  29245 
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KN  Energy,  Inc..  852.  5817.  I38I9.  18589. 

21484 
Long  Island  Lighting  Co.,  7040 
Louisiana  Intrastate  Oa.s  Corp.,  10876  , 
Louisiana-Nevada  1  ransu  Co.,  26667 
Mayo.  Doyle.  8753 
Metropolitan  Water  Distnct  of  Provo  City. 

12197 

Michigan  Consolidated  Gas  Co..  27744 
Mid  Louisiana  Gas  Co..  2765.  5411.  5818. 

\\2\y.  21485 
Midwestern  Gas  Transmission  Co.,  5818, 

6013.  10877,  12197.  12528.  13710.  14369, 
26668 

Mississippi  River  Transmission  Corp..  2766, 
5818,  9214,  10877,  12723,  12925,  13819, 
14699.  22423,28147 
Montana  Power  Co..  2015 
Montaup  Eleclric  Co.,  29478 
Moraine  Pipeline  Co.,  3458.  29245 
Naniahala  Power  &  Light  Co..  23065 
National  Fuel  Gas  Supply  Corp.,  75,  1533, 
1534.  3254.  3826.  6014,  6849,  7692,  9696, 
10424,  11742,  12198,  12422,  12925, 
12926.  24388,  26813,  28147 
Natural  Gas  Pipeline  Co.  of  America,  1625. 
3458,  9214,  11742,  14507,  14699,  16330, 
21365,  21485,  22005.  22161,  23289,  29246 
Nevada  Sun  Peak  Limited  Partnership, 

12002 
Niagara  Mohawk  Power  Corp.,  24181 
North  Penn  Gas  Co..  853,  1386,  1534,  3826, 

6014,  10421.  10877,  13820,  18590.  21485. 
22852 

Northern  Border  Pipeline  Co..  4053,  9944, 

26668,  28148 
Northern  Natural  Gas  Co..  1535,  3254.  4288. 

4621,  6392,  10421.  10878,  1 1417.  12723, 

14371,  15345,  21486,  24181,  24389. 
24801,  26668,  27744.  27786.  28148.  28755 

Northern  States  Power  Co..  8191,  24064, 

25674 
Northwest  Alaskan  Pipeline  Co..  24388 
Northwest  Iowa  Power  Cooperative  et  al.. 

15878 
Northwest  Pipeline  Corp..  1013.  1625,  2766. 

3458.  3459.  4288.  5821.  5822.  6661.  7041. 

7367,  7368.  9695.  9696.  10424.  12002. 

22424.  26086.  26669,  26813.  29246 
Owyhee  Irrigation  District,  8191 
Pacific  Gas  &  Electric  Co..  24801.  28148 
Pacific  Gas  Transmission  Co..  1386,  14372, 

24181,  26814 
PacifiCorp  Electric  Operations,  7368 
Paiute  Pipeline  Co..  1386,  6661.  10425. 

14372.  20601.  25683,  29478 
Pan-Alberta  Gas  (U.S.)  Inc..  24801 
Panhandle  Eastern  Pipe  Line  Co..  1386, 

10422,  10878,  14507,  14508,  15079, 

22005,  22712,  26669,  27745 
Pelican  Interstate  Pipeline  System,  7692 
Penn- York  Energy  Corp.,  1013,  2766,  8754, 

29478 
People's  Electric  Cooperative,  12199 
Peoples  Natural  Gas  Co.,  22006 
PJM  Group,  28148 
Potomac  Electric  Power  Co.,  12724 
Praine  Producing  Co.  et  al.,  26669 
Providence  Gas  Co.  et  al ,  5213 
Public  Service  Co.  of —  i 

New  Hampshire,  7849  ' 

Oklahoma,  8191 
Qucstar  Pipeline  Co.,  5822.  12926.  14508, 

21486,  22161.  24801.  27745 
Raton  Gas  Transmission  Co..  12528,  22006. 

29479 


Red  River  Pipeline,  10878 

Ringwood  Gathering  Co  ,  10425,  12529, 

26670 
Rivers  Electric  Co  ,  Inc  ,  1626 
Sabine  Pipe  Line  Co.,  7692,  11417 
SD  Warren  Co,  12926 
Sea  Robin  Pipeline  Co.,  28148 
Seagull  Interstate  Corp  ,  12002 
South  Georgia  Natural  Gas  Co,  1013,  1535, 

8347,  10263.  12724.  21487.  22006,  27745, 

28149 
Southern  California  Edison  Co.,  1536,  28149, 

28150 
Southern  Company  Services,  Inc.,  21674 
Southern  Natural  Gas  Co  ,  1626,  6015,  6662. 

10260,  10879,  13820,  23289,  24389, 

26814,  26853,  267013,  27746,  28150. 

28393 
Southwest  Gas  Storage  Co  ,  28150 
Southwestern  Glass  Co  ,  Inc  ,  et  al  ,  21157 
Southwestern  Public  Service  Co  et  al., 

21365 
Stingray  Pipeline  Co,  3459,  11551,  29246 
Superior  Offshore  Pipeline  Co.,  1387.  29246 
System  Energy  Resources,  Inc  ,  2768.  23581 
Tampa  Electric  Co  ,  7041 
Tejas  Power  Corp  et  al.,  22007 
Tennessee  Gas  Pipeline  Co  ,  1536,  4288. 

6662,  10425,  11743,  13820,  14094,  20601. 
22007,  26670.  26671.  28150.  29247 

Terra  Comport  Corp  ,  18815.  19112 
TEX/CON  Gas  Pipeline  Co.,  22008 
Texas  Eastern  Transmission  Corp  ,  1387, 

1626,  2769,  3254,  3255,  5822,  10422. 

10879,  12529,  12724,  14370,  14508. 

14509.  15079,  15618,  21487.  23290. 

24801.  267013,  27746,  28393 
Texas  Gas  Transmission  Corp  ,  1014,  1627, 

3826,  4822,  9697,  10260,  10261,  10426, 

13638,  13821,  15878,  16330,  19651, 

20212,  23290.  24802,  26671 
Texas  Sea  Rim  Pipeline.  Inc  ,  9215,  28151 
Trailbla/er  Pipeline  Co  .  3459.  24389,  29247 
1  ransco-Louisiana  Intrastate  Pipeline  Co., 

1 3639 
Transcontinental  Gas  Pipe  Line  Corp  ,  1627, 

5818,  8347.  8754,  11552,  11743,  12199. 

12725.  12927,  14509,  14699.  19112. 

19849.  20602.  21674.  26672.  26814. 

267013 
Transwestern  Pipeline  Co  .  6662.  10262, 

10426,  20602,  27747 
Trunkline  Gas  Co.,  5819.  14509.  15079, 

16330,  19113,  22008,  24064,  24065,  27747 
Trunkline  Gas  Co  et  al  ,  13312 
Trunkline  LNG  Co  ,  27748 
TXG  Gas  Marketing  Co  ,  12927 
United  Gas  Pipe  Line  Co  ,  853,  5823,  6015, 

8348,  10426,  10880,  13639,  13821.  14263. 

14700,  26672,  28755 
United  Gas  Pipe  Line  Co  et  al..  3827 
UT  Offshore  System,  14510 
Valero  Interstate  Transmission  Co.,  5819, 

6663,  14510,  22008,  27748 

Viking  Gas  Transmission  Co  ,  2524,  13822. 

14372,  14510,  22009 
Wa.shington  Water  Power  Co  ,  10880 
West  Texas  Gas,  Inc  ,  10427.  26815 
Western  Gas  Interstate  Co  ,  1537.  7692. 

14371.  24181.  26815 
Western  Systems  Power  Pool,  4289 
W'heelabrator  South  Broward,  Inc.,  18815. 

19113 
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Williams  Natural  Gas  Co.,  1537,  3827,  10261, 
10427.  14372.  14511,  18590,  21487, 
22009,22852.24389,26672,28151 
Williams  Pipe  Line  Co  et  al  ,  3827,  21487         j 
Williston  Basin  Interstate  Pipeline  Co.,  1387, 
3827,  6016,  14371.  14511.  14700,  15079.       1 
20212,  21487.  26815.  267013,  29247 
Wintershall  Pipeline  Corp..  5819,  21366 
Wintershall  Pipeline  Corp.  et  al..  5820 
Wisconsin  Public  Service  Corp.,  76 
Zenith  Natural  Oas  Co  .  29479 

Federal  Financial  Institutions 
Examination  Council 

NOTICES 

Committees,  establishment,  renewal, 

termination,  etc 
Appraisal  Subcommittee.  28561 
Loan  with  partial  charge-off  to  accrual  sutus; 

reporting  standards.  1 1441 
Securities  dealers  selection,  portfolio  policies 

and  strategies  and  unsuitable  investment 

practices,  and  stripped  mortgage-backed 

securities.  CMO  tranches,  residuals,  and 

zero-coupon  bonds.  sup)ervisor\  policy 

statement.  263.  3831 
State  certification  and  licensing  of  appraisers: 

guidelines.  26088 
State  certified  or  licensed  appraisers;  use  m 

federally  related  transactions;  deadline 

extension,  20002,  2965? 

Federal  Grain  Inspection  Service 

RULES 

Agricultural  commodities  and  products; 
inspection  and  certification  standards: 
Rice  inspection  services  and  laboratory  lest 
schedule:  fees,  15483 
Fees: 
Official  inspection  and  weighing  services, 

15803 
Railroad  track  scale  test  services,  12335 
Shiplot  inspection  plan  (Cu-Sum): 

Shiplot,  unit  tram,  and  lash  barge  grain  in 
single  lots;  inspection;  correction,  4675 

PROPOSED  RULES 

Gram  inspection  equipment;  official 
performance  requirements: 
Grain  weighing  equipment  and  related  grain 

handling  systems,  12359 
Weighing  and  measuring  devices, 

specifications,  tolerances,  and  other 
technical  requirements:  incorporation  by 
reference,  26944 
Grain  standards: 
Canola,  20374 
Rice.  14213 
Sorghum,  13420 

NOTICES 

Agency  designation  actions: 
I       Alabama,  4787 
I       Alaska.  4787,  19979 

Arkansas,  19977 

California.  63.  19977 

Colorado,  9933,  19978 

Idaho,  24366 

Illinois.  63,  9934,  24366 

Indiana,  19978.  19979,  24366 

Iowa.  64.  65.  9934,  14681.  24367 

Kansas,  19978 

Kentucky.  13447,  19979,  24368 

Nebraska,  63.  13448 

North  Dakota,  4787,  13447,  13448,  24368 

Ohio,  13447,  24368 


Tennessee.  4787.  19979 
Utah.  24366 
Washington.  63 
Meetings 
Advisory  Committee.  65.  27226 

Federal  Highway  Administration 

RULES 

Civil  rights: 

Equal  employment  opportunity  on  Federal 
and  federal-aid  construction  contracts: 
employment  data  summary,  4720 
Engineering  and  traffic  operations: 
Handicapped  parking;  uniform  system.  10328 
Truck  size  and  weight- 
Dromedary  boxes,  decks,  and  plates,  4164 
Motor  carrier  safely  standards 
Dnver  qualifications — 
Controlled  substances  testing; 

implementation  dales  delay.  18994 
Failure  to  comply  with  notices  and  orders: 

penalty  schedule.  IOP« 
Inspection,  repair,  and  maintenance — 
Brake  and  brake  system  inspection. 
commercial  motor  vehicles,  48'^ 
Safety  fitness  procedures.  Form  MCS-150; 
motor  carrier  identification  report.  5363 
Payment  procedures 
Engineering  and  design  related  service 
contracts,  19797 
Right-of-way  and  environment 
Environmental  impact  and  related 

procedures:  constructive  use  (Section 
4<n).  13269 
Mitigation  of  impacts  to  privately  owned 
wetlands.  14195 
State  highway  safety  programs,  school  bus  and 
pupil  transfwriation  guideline  revisions, 
19270 
PROPOSED  RULES 
Engineering  and  traffic  operations 
Highway  bndge  replacement  and 
rehabilitation  program,  eligibility 
revision.  25392 
Highway  safety  programs,  effectiveness 
determination: 
Pedestrian  and  bicycle  safety,  20387 
Motor  carrier  safely  standards 

Biometric  identification  system  for 
commercial  operations,  minimum 
uniform  standards.  9925 
Commercial  motor  \ehicle  marking 

requirements,  28130 
Emergency  relief  situations.  exemptions- 
Disaster  relief  direct  a.ssistance,  24162 
Drivers  hours  of  service.  24166 
Interst^  commercial  motor  vehicles;  State 
safety  compatibility  requirements,  7319 
.     State  highway  programs,  uniform 

procedures,  29598 
Uniform  relocation  assistance  and  real  property 
acquisition  for  Federal  and  federally- 
assisted  programs,  28302 
NOTICES 

Committees:  establishment,  renewal, 
termination,  etc 
Intelligent  Vehicle-Highway  Society  of 
America,  9400 
Environmental  siaiements:  notice  of  intent 
Alameda  and  Santa  Clara  Counties,  CA, 

4120 
Alameda  County,  C.\.  23733 
Alexandna.  VA,  10457 
Baltimore  City.  MD,  15956 
Canadian  and  Grady  Counties,  OK,  3858 
1       Carroll  County,  NH.  12056 
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Clark  and  Marathon  Counties,  Wl.  12418, 

21521 
Cooper  Landing.  AK,  28437 
Dare  Counts.  NC.  19711 
DaMS  and  N^'eber  Counties,  UT,  13514 
Del  Norte  County.  CA,  14725 
Fresno  and  Madera  Counties,  CA.  1661 
Fresno  County.  CA.  5859 
Gaston  and  Lincoln  Counties,  NC,  453 
Hillsborough  and  Cheshire  Counties,  NH. 

9744 
Hillsborough  County.  FL.  5448,  6046 
Jackson  County.  IL,  24869 
Lafayette  Pansh,  LA,  3136 
Los  Angeles  County.  CA.  556,  1661 
Marathon  and  Shawano  Counties.  WI,  293 
Middlesex  County,  MA,  19891 
Miffiin  County,  PA,  8387 
Monroe  County.  NY,  12577,  20063 
Montgomery  and  Bucks  Counties.  PA.  7892 
Montgomery  County.  PA,  18856 
Montour  and  Northumberland  Counties,  PA, 

11482 
Nassau  County.  NY.  10652 
Orange  and  San  Diego  Counties.  CA,  1217 
Pontotoc  and  Seminole  Counties,  OK.  18857 
Pulaski  County.  AR.  8825 
Riverside  and  San  Bernardino  Counties,  CA, 

22756 
Santa  Clara  County.  CA,  21705 
Sptikane  County,  WA,  21521 
Tolland  County,  CT,  28585 
Wake  and  Johnston  Counties,  NC,  20640 
Westmoreland  County  et  al.,  PA,  8388 
Meetings 

Intelligent  \ehicle-Highway  Society  of 

America.  9401,  24233 
National  Motor  Carner  Advisory 
Committee,  5859,  20641 
Metric  conversion  policy,  14145 
National  bicycling  and  walking  study.  4667 
Uniform  relocation  assistance  and  real  property 
acquisition  for  Federal  and  federally- 
assisted  programs: 
Fixed  payment  for  moving  expenses, 

residential  expenses.  27549 
Replacement  ^ght-o^way  acquisition,  4896 

Federal  Housing  Finance  Board 

RULES  I 

Affordable  housing  program,  8688 

PROPOSED  RULES 

Federal  home  loan  bank  system: 

Community  suppon  requirements.  387,  26346 
Regulatory  agenda.  18294 

NOTICES 

Conventional  1 -family  nonfarm  mortgage 

loans;  index  rates  for  adjustable-rate 

mortgages.  9954,  23709 
Meetings.  Sunshine  Act,  1443.  6709.  10459, 

14976,  22198,  25719.  26850,  26851.  28224. 

29526 

I 
Federal  Labor  Relations  .Authorit> 

NOTICES 

Meetings   Sunshine  Act.  24442 
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Federal  Maritiine  Commission 

RULES 

M«ntime  cirners  in  domestic  offshore 
commerce 
Shippmg  Act  of  I'lft.  Section  35  application 
exemptions,  etc  — 
Tropical  Shipping  &  Construction  Co  . 
Ltd.,  22659 
Maritime  carriers  in  foreign  commerce 
Conditions  favorable  to  shipping,  actions  to 
adjust  or  meet  — 
Ecuador/United  States  trade.  1  P2,  28494 
Non-ve»ael-operaiing  common  earners, 
bonding.  1493,  6809.  14207,  19952 
Reporting  and  recordkeeping 
requirements,  18739 

PROPOSED  RULES 

Environmental  policy  analysis  procedures: 
Non-ve»»el-operating  common  carrier  hlings 
of  surety  bonds  and  designations  ol 
resident  agents  for  service  of  proces,s 
categorical  exclusion.  28128 
Manne  terminal  operator  regulations; 

restructuring,  22384,  27485 
Mantime  earners  in  domestic  offshore 
commerce 
Agreement  reports  and  minutes,  electronic 

filing,  1966 
Automated  TarifT  Filing  and  Information 
System  (ATFI);  electronic  filing, 
processing,  and  retrieval  of  tariff  data. 
668,  13101 
Mantime  earners  in  foreign  commerce 
Agreement  reports  and  minutes,  electronic 

filing,  1966 
Automated  Tanff  Filing  and  Information 
System  (ATFI).  electronic  filing, 
processing,  and  retrieval  of  lanfT  data, 
668.  13101 
Common  earners  and  conferences,  payments 
publication  and  filing  in  tanffs  and 
service  contracts,  discontinuance,  28361 
Conditions  favorable  to  shipping,  actions  to 
adjust  or  meet  — 
KorcaAJmted  States  trade,  26361 
United  Sutes/Venezuela  trade.  22685 
Shipper  definition  and  mixed  commodity 
rates  availability,  withdrawn,  7634 
Practice  and  procedure 

Reparation  proceedings,  interest  payments, 
15580 
Regulatory  agenda,  18298 
Surcharges  by  common  carriers  and 
conferences,  use  and  effect,  12143 
Correction.  14289 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  9361.  13151 
Agreements,  additional  information  requests: 
Asia/Nonh  Amenca  Eastbound  Rate 

Agreement,  15880,  27963 
Cobalt  Line  Joint  Services  Agreement,  14705 
Independent  Manne  Terminal  Discus.sion 

Agreement,  23294 
P40  Containers,  Ltd  ,  et  al.,  28397 
Agreements  filed,  etc  ,  77,  271,  435,  526,  528, 
861,  1015,  1192,  1641,  1812,  2180.  2769. 
3098,  3256,  3257,  3471,  4291.  4624.  4675, 
5005,  5215,  5216.  5690,  5691,  6026,  6401. 
6857,  7046,  7385,  7709,  7866,  8194,  8351, 
9217,  9361,  9362.  10270.  10271,  10558, 
10901,  11558.  11747.  11748,  12927.  13151, 
13313,  13476,  13644,  14103,  14266,  14374, 
14524,  14938,  15081,  15082,  15372,  15620. 
15621.  16334.  18593,  18820,  19114,  19364, 
20003.  20225.  20614,  20615.  21160.  21492. 


21677.  21678.  22166.  22431.  22871,  23294, 

23585,  23711.  24072,  24193.  24817.  25093. 

25094.  25429.  26682.  26819.  26820.  27515. 

27752.  27963.  28156.  28397.  28564,  28757, 

28894.  28895 
Casualty  and  nonperformance  certificates: 
Alaska  Sightseeing  Tours,  Inc..  et  al..  22723 
California  Cruise  Lines.  Inc..  3832 
California  Cruise  Lines,  Inc..  et  al..  5006 
Chandns,  Inc  .  et  al..  22723 
Commtxlorc  Cruise  Line  Ltd.  et  al  .  15621 
Cosia  Cruise  Lines  N.V.  et  al..  28157 
Jahn  Reiscn  GmbH  et  al..  1014 
Norwegian  Cruise  Line  et  al..  9699 
Royal  Canbbcan  Cruises  Ltd.  et  al.,  11558 
Royal  Cruise  Line  Ltd,.  25689 
Royal  Vikmg  Line.  3832 
Seven  Seas  Cruise  Line,  Ltd.,  et  al.,  22723 
Star  Clippers,  Inc.,  et  al„  28398 
Siarliic  Cruises.  Inc.,  et  al.,  435  i|  i 

Complaints  filed 

American  President  Lines,  Ltd,,  et  al.,  27260 

Barbcau,  John,  el  al..  8761 

Brahm  &  Krcm  International,  Ltd..  et  al.. 

Cape  Fear  Bonded  Warehouse,  Inc.,  et  al.. 

8761 
Cartwright  International  Van  Lines.  Inc..  et 

al  .  5830 
Consumer  Electronics  Shippers  Association. 

Inc  .  el  al.,  13477 
Mantima  Aragua  S,A.  et  al.,  3832 
Meal  Imp<irters  Council  of  Amenca,  Inc,  et 

al  .  l.'r,4 
Mega  Shipping  &  Forwarding  Ltd.  et  al., 

15621 
Orient  Overseas  Container  Line,  Inc,  et  al., 

8194 
Sea-Und  Service.  Inc,  et  al..  8195 
Trans  Senko  Corp.  et  al.,  2526 
Transportation  Services  Inc.  et  al.,  528, 

:"'260.  27261 
Tropical  Shipping  A  Construction  Co.,  Ltd., 

et  al,  26417 
West  Indian  Co.  Ltd,  et  al.,  7864 
While  Wesiinghousc  International  Co.  et  al„ 
12928 
■  Freight  forwarder  licenses: 

Amba.ssadors  International  et  al  .  25429 

B&A  Brokers.  Inc  ,  et  al.,  28895 

Chnstenscn.  Ove.  et  al  ,  22167 

Expedite.  Inc  .  et  al.,  5006 

Forest  international  et  al.,  12532 

Gehrig.  Hoban  4  Co.,  Inc.,  et  al.,  4292 

H  P   Blanchard  &  Co.  et  al.,  14525 

I.E.S  C   Forwarding,  Inc..  et  al.,  20615 

I.M  L    Internaiional  Freight  Forwarding  Co 

et  al  ,  697 
IT  A  LMS  et  al..  8351 
K&M  Custom  Brokers.  Inc  .  et  al.,  14525 
Mendivil,  Martha,  et  al.,  1538 
Standard  Shipping  Co  el  al  ,  5412 
Terramar  Shipping  Co..  Inc  .  et  al  ,  8352 
Tnon  Forwarder  Co.,  Inc..  et  al,.  11446 
Investigations,  heanngs,  petitions,  etc: 

Agriculture  (Xean  Transportation  Coalition, 

;aX)3.  22871 
Asia  North  Amenca  Eastbiiund  Rate 

Agreement  el  al  ,  528 
Bntish  International  Freight  Association  et 

al  .  4292 
Mareella  Shipping  Co.  Ltd.  et  al.,  7046 
Non-vessCl-operating  common  earner 

bonding  requirements.  6858 
Oasis  Express  Line  et  al..  28896 
Passenger  ves.scl  financial  responsibility 
requirements,  9955 


Total  Ocean  Manne  Services,  Inc.,  1015 
Trailer  Marine  Transport  Corp.,  28757 
Trans-Atlantic  trades- 
Possible  malpractices,  26820 
US  /Japan  trade;  shipping  trade.  Harbor 
Management  Fund,  16103 
Meetings.  Sunshine  Act,  557,  1058.  3861,  5247, 
6052,  8393.  12975,  14976,  15959,  24881, 
28439 
Tariffs,  inactive;  cancellation,  7864,  14374 
United  States/China  trade,  laws,  rules, 
regulations,  policies,  and  practices 
affecting  shipping,  report  by  ocean 
earners,  4293.  11220 

Federal  Mediation  and  Conciliation 
Service 

PROPOSED  RULES 

Regulatory  agenda,  1 8086 

NOTICES 

Administrative  Dispute  Resolution  Act; 
implementation 
Services;  procedure  for  requesting  assistance, 
2929 

Federal  Mine  Safety  and  Health 
Review  Commission 

NOTICES 

Meetings,  Sunshine  Act,  3299,  4902,  6908, 
7897.  9405.  13518,  14422,  15959.  20644. 
23330,  24237.  25444,  28956 

Federal  Prison  Industries,  Inc. 

NOTICES 

Market  study  consulting  service;  proposals 

request,  8361,  11570,  15384 
UNICOR;  independent  market  study 

Bnefing,  28769 

Interim  report  availability,  20474 

Federal  Procurement  Policy  Office 

RULES 

Acquisition  regulations. 
Cost  Accounting  Standards  Board,  rules  and 
procedures,  19302 

PROPOSED  RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board;  rules  and 
regulations  recodification,  26968 

NOTICED 

Acquisition  regulations: 
Cost  Accounting  Standards  Board;  coverage 

thresholds,  28780 
Negotiated  non-defense  contracts;  cost 

accounting  standards  application,  12571 
Circulars,  policy  letters,  etc  : 
91-2.  15110 
91-3,  15108 
Government-wide  small  business  and  small 
disadvantaged  business  goals  for 
procurement  contracts;  policy  letter, 
11796.  20482.  25447 
Nonconforming  products  and  materials — 
Draft  policy  letter,  4112 
Policy  letter,  15108 
Procurement  regulatory  activity  report; 

availability.  10930 
Service  contrarting;  policy  letter,  15110 
Unfunded  pension  costs  composition  and 
measurement;  cost  accounting  standards, 
27780 
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Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 

Locomotive  operators,  qualifications.  28228 
Random  drug  testing  program,  international 
application  postponement,  18990 

PROPOSED  RULES 

Aceidents/ineidents;  reporu  classification,  and 
investigations: 

Event  recorders,  27931 
Railroad  accident  reporting:  hearing,  25651 
Railroad  operating  praeiiees 

Bndge  worker  safety  rules,  3434 
Heanng  postponement,  12503 
Railroad  user  fees,  21216 

Hearing,  26368 
State  safety  participation  regulations.  27222 

NOTICES 

Exemption  petitions,  etc.: 
Algers,  Winslow  &  Western  Railway  Co,,  et 

al..  14557 
Association  of  .American  Railroads,  23325 
Atlantic  &  Gulf  Railroad  ei  al  .  24233 
Atlantic  &  Western  Railway  Co  et  al  .  9244 
Burlington  Northern  Railroad,  7442.  13515 
Canadian  Pacific  Ltd  ,  1436 
Consolidated  Rail  Corp  .  29305 
Delaware  &  Hudson  Railway  Co  ,  13515 
Garden  City  Northern  Railway.  Inc..  et  al.. 

27064  ' 

Metro-North  Commuter  Railroad  Co.,  21705 
National  Railroad  Passenger  Corp.,  21706, 

25154 
Norfolk  &  Western  Railway  Co.,  13515 
tradewater  Railway  Co.  et  al.,  7443 
Union  Tank  Car  Co  ,  21707 
Valley  Railroad  Co  et  al..  2190 
Wheeling  &  Lake  Ene  Railway  Co.,  29305 
Hazardous  materials,  cargo,  portable.  IM 

p<irtable,  and  muhi-unil  tank  car  tanks;  use 
in  trailer-on-fiatcar  (TOFO  and  conlainer- 
on-flatcar  (COFC)  sersice.  approvals 
extension,  8388 
Random  drug  testing  rate  evaluation, 
expenmental  program,  22905 

Federal  Register  Office 

NOTICES 

Guide  to  Record  Retention  Requirements  in 
CFR;  supplement,  10012 

List  of  acts  requinng  publication  in  Federal 
Register  (1990)   See  Reader  Aids  section 
in  March  18  Federal  Register  issue. 

Federal  Register.  Administrative 
Committee 

See  Federal  Register  Office 

Federal  Reserve  System 

RULES 

.^vallablllty  of  funds  and  collection  of  checks 
(Regulation  CC): 
Expedited  Funds  Availability  Act; 
implementation— 
Nonpropnetary  automated  teller  machines 
(ATMs);  deposit  availability 
schedules.  7799 
Community  Reinvestment  Act; 

Performance  evaluations  and  CRA  ratings; 
availability.  26901 
Depository  institutions;  reserve  requiremenU 
(Regulation  D): 
Savings  account,  definition  simplification; 
and  penalties  changed  to  charges.  15493 


Equal  credit  opportunity  CRegulation  B): 
Official  staff  commentarv  update.  14461, 
16265 

Extensions  of  credit  by  Federal  Reserve  banks 
(Regulation  A):  j 

Discount  rates — 
Change,  1566,22640 
Reduction.  6555 
Federal  Open  Market  Committee 
Freedom  of  Information  .Act. 

implementation,  uniform  fee  schedule 
and  administrative  guidelines.  23993 
Freedom  of  Information  Act:  implementation: 
Uniform  fee  schedule  and  administrative 
guidelines,  2941 1 
Home  mortgage  disclosure  (Regulation  C): 
State  exemptions- 
Connecticut.  5746 
International  banking  operations  (Regulation 

K): 

Edge  corporations,  equity  securities, 
investments,  etc  .  19549 
Correction.  23010 
Membership  of  State  banking  institutions 
(Regulation  H) 
Divided  payments  by  State  member  banks; 
miscellaneous  interpretations;  correction, 
627 
Organization,  functions,  and  authonty 
delegations: 
Federal  Reserve  Banks,  subordinated  capital 

notes,  etc  .  6261 
Reserve  Banks  et  al.,  8687 
Secretary.  Board  of  Governors,  25614 
Real  estate  appraisals,  uniform  standards; 

correction.  1229 
Secunties  credit  transactions,  OTC  margin 
stocks  list  (Regulations  G,  T.  U.  and  X), 
3773,  19547 
Security  devices  and  procedures  (Regulation 
P) 
Financial  Institutions  Reform.  Recovery,  and 
Enforcement  .^ct,  implementation. 
13069 
Truth  m  lending  (Regulation  Z) 

Official  staff  commentary  update.  13751 

Correction.  22200,  23993 
Preemption  determinations — 
New  Mexico,  3(X)5 
PROPOSED  RULES 

Availability  of  funds  and  collection  of  checks 
(Regulation  CC): 
Expedited  Funds  Availability  Act; 
implementation — 
Same  day  settlement  for  checks.  4743 
Collection  of  cheeks  and  other  items  and  wire 
transfers  of  funds  (Regulation  J) 
Fedwire  funds  transfers,  3047 
Deposit  requirements  of  regulated  clearing 
agencies,  margin  regulations  (Regulations 
G  and  T),  25641 
Federal  Open  Market  Committee: 
Freedom  of  Information  Act; 

implementation;  uniform  fee  schedule 
and  administrative  guidelines.  5778 
Practice  and  procedure  rules,  uniform,  27790 
Regulatory  agenda,  18304 
Depository  mstituiions  (Regulation  D)  reserve 
requirements  of 
Definitions  and  calculations.  15522 
Securities  credit  transactions;  transfers 
(Regulations  G  and  U).  23252 


Truth  in  lending  (Regulation  Z) 
Official  suff  commentary  update 
Correction.  103 

NOTICES 

Agencv  information  collection  activities  under 
OMB  review.  1538.  1641.  3471.  3832,  9362, 
12735,  12928,  13645.  15622,  21160,  22167, 
23903,  24817.  26683.  27019,  29483 
Committees,  establishment,  renewal, 
termination,  etc.: 
Consumer  Advisory  Council,  25689 
Electronic  fund  transfers 
Automated  cleanng  house  (ACH) 
transactions- 
Fee  changes,  6858 
Risk  reduction,  28157 
Payments  system  nsk  reduction  program- 
Daylight  overdrafts  measurement.  309!< 
Federal  Open  Market  Committee: 

Domestic  policy  directives.  697,  7385,  14525, 
24398 
Federal  Reserve  Bank  services,  fee  schedules 
and  pncing  principles: 
Check  collection- 
Proposed  enhancements,  10429 
Tiered  pneing  structure,  22168 
Meetings: 

Consumer  Advisory  Council,  7386,  23904 
Meetings   Sunshine  Act,  294,  456,  730,  1058, 
1226,  1667,  1843,  2806,  2979.  3521,  4672. 
5247.  5730.  6052,  6908,  7450,  7898.  8829. 
'    9249,9750,  10659,  10943.  11487.  11587. 
12297,  12581,  13518,  13853.  14422.  14976, 
15400,  15959,  18607,  19146.  19893.  20496, 
21197.  21402.  22051,  22511,  22759,  23330, 
24237.  25444,  26456.  26851,  27997,  28224, 
28439,  28957 
Applications,  hearings,  determinations,  etc: 
1st  Brookfield.  Inc   Employee  Stock 

Ownership  Plan  &  Trust  Agreement,  et 
al.  ;"753 
Alpha  Financial  Group,  Inc.  et  al..  28758 
AMCORE  Financial.  Inc  .  7867 
American  Community  Bank  Group.  Inc.. 

8195 
Amy  Lynn  Scott  Wyoming  Trust  et  al.,  3833 
Area  Baneshares  Corp.  et  al..  27%3 
Armbruster.  Allan  A.,  Jr  .  et  al..  21678 
Ashbv  Baneshares.  Inc..  6670 
Banc  One  Corp..  3833.  4828,  27753 
Bane  One  Corp.  et  al..  22871 
Banca  Commerciale  Italiana  SPA.,  26417 
Banca  Commerciale  Italiana  SPA.  el  al..' 

24818 
Banco  de  Santander,  S  A  de  Credito,  21678 
Banco  de  Santander,  S  A  de  Credito,  et  al., 

6026 
Banco  Mexican©  Somex.  S.N C  23905 
Bancorp  Employee  Stock  Ownership  Plan, 

23068 
Bancorp  Hawaii,  Inc..  20226 
Bankers  Trust  New  York  Corp.,  27754 
Bankers  Trust  New  York  Corp,  et  al.,  8195 
BanPonceCorp,,  25690 
Barnes,  Roy  Eugene.  21492 
BB&T  Financial  Corp..  10273 
BB&T  Financial  Corp.  et  al..  4065 
Beck.  Jeffrey  Lionel.  12736 
Dinger  Agency.  Inc.  1192 
Blankenship.  George  T.,  12009 
Bluestem  Financial  Services.  Inc.,  21161, 

22871 
Bodard,  Don.  et  al..  23712 
Borja,  Juan  Esteban.  et  al..  16105 
Boudreaux,  Leslie  John,  et  al,,  22431 
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Bueiu  Visu  Bancorp,  Inc  .  1 1221 
Butler,  Svnuel  Clark,  et  al  ,  191 14 
CAS/Sovran  Financial  Corp  .  10902 
CaiMC  Nationale  de  Credit  Agncole,  S  A.. 

11559 
Caledonia  Financial  Corp  et  al .  3257 
Cannova.  Frank  Santo,  27019 
Capital  Directions,  Inc  ,  et  al ,  2180 
CBAT  Financial  Corp  .  347J 
CBAT  Financial  Corp  et  al  ,  14266 
CBW  Bancorp  et  al  .  12372 
Cedar  Valley  Bankshares.  Lid  ,  et  al ,  23712 
Central  Bancshares,  Inc  ,  et  al  .  11446 
Central  Banking  Group,  Inc  .  12009 
Central  Illinois  Financial  Corp  el  al.,  24819 
Century  Bancorp  ,  Inc  ,  16106 
Century  Bancorp,  Inc  et  »1 .  26094 
Century  South  Banks,  Inc  ,  14705 
Chambers  Bancshares.  Inc  ,  27964 
Chuo  Trust  &  Banking  Co  .  Ltd  .  7047 
Citizens  Financial  Corp   Employee  StiKk 

Ownership  Plan,  19115 
Cleo  L.  Craig  Trust  et  al  ,  9<»55,  10438 
C  N   Bancorp.  22872 
CNBC  Bancorp.  Inc  ,  13477 
Collins,  Dan  B  ,  et  al .  13152 
Commercial  Bancshares,  Inc  ,  15623 
Commercial  Bancorporation,  Inc  .  el  al  . 

21162 
Community  Bancshares,  Inc  .  2019 
Community  Financial  Holding  Corp  et  al  . 

4294 
Community  Group,  Inc  ,  et  al  ,  436 
Compagnie  de  Suez  et  al  .  1 1748 
CoreStates  Financial  Corp  et  al  .  11749 
Co»,  David  M  ,  4625 
Crawford  Bancorp,  Inc  ,  et  al  .  9218 
Cudd.  Robert  C  .  III.  27754 
Dailchi  Kangyo  Bank.  13830 
Dai-lchi  Kangyo  Bank.  Ltd  ,  19854 
Dana  Bancorp.  Inc  .  et  al .  529 
Dauphin  Deposit  Corp  .  19855 
Decatur  Corp  et  al  ,  13477 
Diesi.  Salvador  L  .  et  al .  4829.  12009 
Dietnch.  William  O  .  el  al  ,  3258 
DNB  Financial  Corp  el  al  .  20226 
Dobel,  Michael  T.  etal.  14526 
Dunkin  Family  Trust,  8352 
East  Ridge  Bancshares,  Inc  .  5412 
Eastern  Illinois  Bancorp.  Inc  .  et  al  .  27964 
Edgemark  Financial  Corp  .  29654 
Empire  Banc  Corp  et  al ,  14526 
ENFIN,  Inc  ,  4625 
EuroHoldings,  Inc  ,  et  al  ,  7386 
Evan  A  Tessier  Trust  et  al  .  5413 
Farmers  A  Merchants  Investment  Co  .  4066 
Fayette  County  Bancshares.  Inc  ,  et  al., 

11446 
FCNBCorp.  12532 
FEO  Investments,  Inc  .  20227 
Fifth  Third  Bancorp  et  al .  21493 
First  Amencan  Financial  Corp  .  3473 
First  Arkansas  Bancshares,  Inc  ,  27020 
Fir«  Bancorp,  Inc  ,  10902 
Fint  Bank  Corp  ,  6402 
Fint  Financial  Banoarp  et  al  .  12203 
First  Florida  Banks,  Inc.  1192 
Firu  Heartland  Bancorp  et  al  ,  96<N 
Firsl  Michigan  Bank  Corp  .  7386 
Fim  Michigan  Bank  Corp  et  al  ,  24073 
Fint  National  Bancorp.  Inc  .  9955 
First  National  Bankshares,  Inc  .  22172 
Fint  National  Corp  of  West  Point,  13152 
Fint  of  America  Bank  Corp  ,  2020,  16106 
Fint  Pinellas  FinancutI  Group,  Inc  ,  et  al  . 
1538 


First  Sute  Corp  .  14267 

First  Staunton  Bancshares,  Inc.,  et  •!..  11221 

First  Vtwon  Corp  ,  27754 

First  Universal  Bancorporation.  Inc..  19364 

First  Virginia  Banks,  Inc..  21162 

Firsi  W'aicrlivi  Bancshares,  Inc.,  5413 

First  Western  Bancorp.  Inc.,  3258 

First -Citizens  BancSharcs,  Inc.,  10273 

Fleet/Norstar  f-mancial  Group,  Inc.,  698 

Fleet/Norslar  Financial  Group,  Inc.,  et  al., 

22872 
F.N.B.  Corp.  et  al.,  26418.  28565 
FNC  Bancorp.  Inc,  et  al,  2181 
Four  County  Bancshares,  Inc.,  et  al.,  16107 
Frame,  Lewis  R  ,  Sr ,  et  al.,  1539 
Francklow..  George  D.,  Jr.,  4294,  10902 
Fuji  Bank,  Lid  .  2020,  9700  j| 

Fulton  Financial  Corp  ,  3258 
Gixxlman,  Jerome  S.,  et  al.,  23295 
Great  Lakes  Financial  Resources,  Inc.,  et  al., 

436 
Great  Southern  Capital  Corp.  Employee 

Slock  Ownership  Trust,  14526 
Grenada  Sunburst  System  Corp.,  3473 
Gulf  West  Coast  Bancorp,  22431 
H    Alan  Bell  Trust  II,  19652 
Hampton.  Philip  McCone,  et  al.,  15624 
Hardy,  George  William,  et  al.,  8196 
Harmonia  Bancorp,  Inc  .  et  al.,  13478 
Haugo  Bancshares.  Inc..  6670 
Hawes,  Thomas  Jessie,  Jr.,  et  al.,  437 
Henderson.  Kenneth  R.,  et  al.,  11749 
Hermann.  Dale  M  ,  et  al.,  22172 
Heron  Lake  Bancshares,  Inc.,  12373 
High  Point  Financial  Services,  Inc.,  et  al.. 

13152 
Honor  Bancorp.  Inc.,  29655 
HSBC  Holdings  Ltd.,  1397 
Huntington  Bancshares  Inc.,  19364 
Hurlh.  Charles  A  ,  et  al.,  21162 
1-5  State  Bancorp,  3833 
Illinois  State  Bancorp,  Inc  ,  et  al.,  5216 
Industrial  Bank  of  Japan,  Ltd.,  19857 
Inierhan  Holding  Co  Ltd.,  et  al.,  15624, 

23295,  26094 
Jcfrers<in  County  Bancorp,  Inc.,  6670 
Johnson  Inlernational,  Inc.,  10438 
Jorstad,  James  R.,  et  al.,  6671 
Kaplan,  Saul,  et  al.,  29655  | 

Kearns.  Dasid  T  ,  et  al.,  24819 
Kciter,  Charles,  6402 

Key  Centurion  Bancshares,  Inc.,  et  al.,  1193 
Key  Corp.  6671 

KKR  Associates.  LP.  et  al..  28565 
Liberty  National  Bancorp,  Inc.,  29655 
Locust  Grove  Bancshares,  Inc.,  11750 
Long-Term  Credii  Bank  of  Japan,  Ltd.,  et 

al.  2021 
Magna  Group.  Inc  ,  et  al.,  13831 
Manufacturers  Hanover  Corp.,  14267 
Manufacturepi  National  Corp.,  12203,  26684, 

28565 
Marquelte  National  Corp.,  21679 
Marshall  &  Ilsley  Corp.  et  al.,  1539 
Martinius  Corp.,  3259 

Mary  Jane  Reardon  Living  Trust  et  al.,  9700 
Maudlin.  W   Dale,  et  al.,  2181 
Meridian  Mutual  Holding  Co  et  al.,  8761 
MetroBancorp.  5216 
Met/ger,  Eugene  J  ,  et  al.,  22172 
Michigan  National  Corp.  et  al.,  5691 
Mid  Am,  Inc  ,  11750 
Middle  Getugia  Bankshares,  Inc  ,  22432 
Midland  Stales  Bancorp,  Inc.,  26685 
Midlothian  State  Bank  Employee  Stock 
Ownership  Trust  et  al.,  12204 


MidState  Bancorp,  S29 
Miisui  Manufacturers  Bank,  10271 
Monaghan,  Dennis  M  ,  13478 
Monaghan,  Dennis  M  ,  et  al  ,  7387 
Monte  del  PaschI  di  Siena,  12010 
Mountain  Holding  Corp.  ct  al ,  3259 
National  City  Corp.  et  al..  28161 
National  Penn  Bancshares,  Inc.,  et  al  .  19858 
NBD  Bancorp.  Inc..  28161 
NCNB  Corp.  et  al,.  24194 
Nehrkorn.  Walter,  Dr  ,  et  al ,  1 1447 
NGLC.  Inc  .  et  al..  7047 
NierBahc  Corp  .  28565 
North  Fork  Bancorporation.  Inc..  et  al.,  1642 
Northern  California  Community 
Bancorporation.  Inc.  12736 
Northern  States  Financial  Corp..  19858 
Northern  Trust  Corp.  et  al  .  13153 
Norwest  Bank  Minnesota  N  A.,  3260.  14527 
Norwest  Corp  .  3474.  7387.  7867.  12373, 

13478 
Norwest  Corp  et  al..  8762.  21163.  23068 
O'Brien.  John  D..  2022 
Old  Second  Bancorp.  Inc  .  7867 
Otoe  County  Bancorporation.  Inc  .  et  al., 

14527 
Overstreet.  James  K..  et  al..  9218 

Park  National  Corp,  et  al .  437 

PBA  Financial  Corp.  et  al,,  8352 

People's  Bank  of  Brevard,  Inc.,  et  al..  862 

Peoples  Preferred  Bancshares,  Inc  ,  et  al., 
5830 

Philippine  Commercial  International  Bank, 
861 

PikeviUe  National  Corp  ,  7048.  14938 

PNC  Financial  Corp..  26820 

Praine  Bancorp.  Inc  .  et  al  .  12533 

Provident  Bancorp,  Inc  ,  22172 

Provident  Bancorp,  Inc  .  et  al..  19115 

Rainier.  James  T  .  et  al..  10438 

Rauworth.  Robert,  et  al..  26094 

Ray.  Robert  Oscar,  et  al..  6027 

RCN  Holding  Co  .  25691 

Redwood  Empire  Bancorp,  5217 

Reeves,  Craig,  21 163 

RMB  Bancshares,  Ina,  25691 

Rocco,  Philip  J  ,  3260 

Royal  Bank  of  Canada,  529 

R  W   Bugbee  Trust  No  2  et  al .  14705 

Saban  S.A  .  21163 

Sandwich  Bancorp,  Inc  ,  10273 

Sanwa  Bank  Ltd  ,  5691 

Schultz,  Jan,  et  al ,  28758 

Second  Mid-Amenca  Bancorp,  Inc.,  et  al., 
19652 

Security  Pacific  Corp,  22173 

Security  Richland  Bancorporation,  12204 

Shawmut  Corp  ,  28162 

Shukow.  Gerald  Norman,  et  al .  14267 

Sims.  Edgar  Holland,  Jr  ,  et  al  ,  13831 

Siouxland  Bank  Holding  Co.,  24820 

SJNB  Financial  Corp.,  4829 

Society  Corp.  et  al.,  21680 

Spiers,  Juel  Wood,  Jr.,  1642 

Stacks,  John  Bradford,  et  al  ,  25691 

Star  Banc  Corp.  et  al.,  9219.  19116 

Stearns  Financial  Services,  Inc.,  27020 

Stichting  Pnoriteit  ABN  AMRO 
HOLDING  et  al  ,  7868 

Sumitomo  Bank,  Ltd.,  2181 

Sumitomo  Trust  &  Banking  Co  .  Ltd  .  12374, 
14978 

Sunnse  Bancorp,  Inc.,  et  al.,  13831 

Swatara  Bancorp,  Inc..  et  al..  29656 

Sweet,  Jack  D..  et  al.,  12374 
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Synovus  Financial  Corp..  3260,  14527 
Synovus  Financial  Corp  et  al ,  21680,  27755 
TAG  Bancshares.  Inc  .  et  aU  10903 
Tellunde  Bancorp.  Ltd  .  et  al .  24194 
Terrapin  Bancorp.  Inc  .  25692 
Texhoma  Bancshares.  Inc  .  5413 
Tringas.  John  James,  et  al  .  14938 
Union  Bank  of  Switzerland  et  al  .  24073 
United  Community  Bancorp.  Inc  .  26685 
United  Security  Bancorporation,  28758 
Univest  Corp  of  Pennsylvania  et  al  .  14705 
Valley  Bancorporation  Thrift  &  Sharing 

Plan  et  al.,  862 
Valley  Financial  Services,  Inc.,  863 
Vezzetti,  Mary  C,  2022 
Wangensteen.  Charles.  V  .  ct  al..  530 
West  Bancorporation.  Inc  .  19858 
Westchester  Financial  Corp  et  al..  7710 
Wilcox.  Craig  C  .  2407? 
Williamsburg  Bancorp.  Inc  .  et  al  .  26095 
Wiregra.ss  Bancorporation  et  al..  27020 
Zeal.  Harley  L..  et  al .  5217 

Federal  Retirement  Thrift  Investment 
Board 

RULES 

Investment  funds;  participant  choice.  592 
Lost  earnings  attributable  to  employing  agency 

errors.  602 
Thrift  savings  plan 

Automatic  cashout  regulations.  614 
Thrift  Savings  Plan  participants;  employees 

moved  to  nonappropriated  fund 

instrumentalities  of  DOD  and  Coast 

Guard.  26722 
Vesting;  separation  from  government  service, 

600 
NOTICES 
Meetings: 

Employee  Thrift  Advisory  Council,  5218, 
25692 
Meetings;  Sunshine  Act.  1226,  5871,  4672, 

10010.  21529,  26190 


Federal  Trade  Commission 
RULES 

Appliances,  consumer;  energy  costs  and 

consumption  information  in  labeling  and 
advertising: 
Comparability  ranges- 
Clothes  washers.  15274 
Room  air  conditioners.  26763 
Comprehensive  Smokeless  Tobacco  Health 
Education  Act,  health  warnings  in 
advertising  on  utilitanan  objects  (pens, 
pencils,  clothing,  and  sporting  goods). 
11653 
Energy  Policy  and  Conservation  Act 

Energy  cost  and  consumption  information 
used  in  labeling  and  advenising  of 
consumer  appliances.  912? 
Correction.  11589 

PROPOSED  RULES 

Environmental  marketing  and  adsertising 

guides  petitions,  hearings.  24968 
Funeral  industry  practices;  Statewide 
exemption  petitions: 
Texas.  28829 
Regulatory  agenda.  18318 
Trade  regulation  rules: 

Franchising  and  business  opportunity 

ventures;  disclosure  requirements  and 
prohibitions;  earnings  claim  and 
preemption  requirements.  578? 

January-June  1991.  FEDERAL  REGISTER  INDEX 


Funeral  industry  practices;  State 
exemptions — 
New  York.  11381 

NOTICES 

Cigarettes,  domestic;  tar.  nicotine,  and  carbon 

monoxide  content,  report  availability,  8196 
Meetings;  Sunshine  Act.  25719.  27997 
Octane  posting  and  certification,  grant  of 

partial  exemption.  26821 
Premerger  notification  waiting  periods;  early 
termmations.  271.  1812.  4625,  5692.  7710. 
11447.  12544,  14376.  18821.  21377.  23586. 
26095,  28162 
Prohibited  trade  practices: 
Alleghan>  Corp..  «219.  12422 
Alpha  Acquisition  Corp,  et  al  .  28896 
American  Bodv  Armor  &  Equipment.  Inc  . 

26096 
Amencan  Stair-Glide  Corp  et  al..  3474, 

26108 
Asics  Tiger  Corp  .  4626.  19859 
Audio  Communications.  Inc.,  et  al.,  22432 
Broward  Genera!  Medical  Center  and  Holy 

Cross  Hospital.  28911 
Budget  Rent  A  Car  Corp  .  8203 
Campbell  Soup  Co..  15880 
Canandaigua  Wine  Co..  Inc..  11559 
Chain  Pharmacy  Association  of  New  York 

State.  Inc.  etal..  9223.  12534 
Connecticut  Chiropractic  Association.  23586 
CPC  International  Inc  .  569? 
Crew.  Richard,  et  al..  272.  12541 
Diethelm  Holding  (U.S,A,)  Ltd,.  24195 
Electronic  Data  Systems  Corp  .  2682? 
Fertility  Institute  of  Western  Massachusetts 

et  al,.  3479 
Guild  Mortgage  Co  .  5693 
Harbour  Group  Investments.  LP.  24195 
Haverhills  ei  al,,  820? 
Honickman,  Harold  A.,  et  al..  19859 
IVF  Australia.  Ltd  .  et  al  .  3479 
Jerome  Russell  Cosmetics  U.S.A..  Inc., 

26827 
Kraft,  Inc  .  8203 
Kreepy  Krauly  USA.  Inc  .  181? 
Lewis  Galoob  Toys.  Inc  .  et  al  .  11561 
Madison  County  Vetennary  Medical 

Association  et  al  .  26109 
Marcus.  David  Jerome.  26827 
Miles  Inc..  8204 

Nintendo  of  Amenca  Inc..  15883 
NME  Hospitals.  Inc  .  3479 
Nobody  Beats  the  Wiz.  Inc.,  7710,  24198 
Perner  Group  of  Amenca,  Inc  .  et  al..  12541 
Richard  B   Pallaek.  Inc  .  et  al ,  4628 
Strawbndge  &  Clothier.  5830 
Taylor  Woodcraft.  Inc..  2816? 
TK-7  Corp,  et  a!..  9224,  12422,  26820 
Tornngton  Co  et  al.,  7712,  24198 
Union  Carbide  Corp.,  14377 
Universal  Bearings,  Inc  ,  24198 
Zipatone.  Inc  .  et  al  .  19865 
Trade  regulation  rules,  franchising  and  business 
opportunity  ventures;  disclosure 
requirements  and  prohibitions: 
Mercedes-Benz  of  North  Amenca,  Inc.; 
exemption.  12533 

Financial  Management  Service 

See  Fiscal  Service 


Fiscal  Service 

NOTICES 

Interest  rates 

Renegotiation  Board  and  prompt  pasment 
rates.  101 

Prisacv  Act 
Systems  of  records.  4668 

Surety  companies  acceptable  on  Federal  bonds: 
Anvil  Insurance  Co..  10655 
Bankers  Multiple  Line  Insurance  Co.,  14558 
Central  Mutual  Insurance  Co..  19712 
Continental  Insurance  Co  of  Pueno  Rico, 

19712 
Folksamenca  Reinsurance  Co..  7894.  9402 
International  Business  &  Mercantile 

REassurance  Co  .  "745 
Kemper  Reinsurance  Co..  1550 
Preferred  National  Insurance  Co..  12974 
Republic  Insurance  Co..  9403 
United  Southern  Assurance  Co..  29751    • 
Universal  Bonding  Insurance  Co.,  12418 


Fish  and  Wildlife  Service 
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Fine  Arts  Commission 

See  Commission  of  Fine  Arts 


RULES 

Alaska  National  Interest  Lands  Conservation 

Act: 

Title  VIII  implementation  (subsistence 
priority);  correction.  103.  15134 
Alaska  National  Interest  Lands  Conservation 
Act;  Title  VIII  implementation 
(subsistence  pnonty).  29?  10 
Endangered  and  threatened  species: 
Cumberland  pigtoe  mussel.  21084 
Florida  salt  mar>h  vole.  1457 
Fringed  camniGn.  1932 
Giani  Pandast  impon  permit  policy,  10809 
Golden-cheeKed  warbler.  1228 
Indus  Riser  dolphin.  146? 
Isodendnon  hosakae.  1454 
Leafs  praine-closer.  19953 
Mitchell's  satyr  butterfly,  28825 
Nonheastem  bulrush.  21091 
Remya.  1450 
Schoepfia  arenana.  16021 
Schweintz's  sunflower.  21087  , 

Silver  rice  rat.  10809 
Tuloioma  snail.  ■'9'' 

Uneompahgre  fntillary  butterfly.  28712 
Utah  praine  dog.  27438 
White-necked  crow.  13598 
Winged  mapleleaf  freshw  ater  mussel.  28345 
Yellow -blotched  map  turtle.  1459 
Endangered  Species  Convention 

Giant  Pandas,  impon  permit  policy,  10809 
Hunting 

Open-areas  list;  additions.  796 
Refuge-specific  regulations.  26620 
Manne  mammals 
Walruses  and  polar  bears,  incidental  take 
dunng  oil  and  gas  exploration  activities 
m  Chukchi  Sea  off  Alaska,  2744? 
Migratory  bird  hunting: 
Waterfowl  hunting— 

Nontoxic  shot  zones,  22100 
Migratory  bird  hunting  and  conservation  stamp 

(Duck  Stamp);  design  procedures.  22810 
Spon  fishing 

Refuge-specific  regulations.  796.  24348 
Wildlife  research  areas  management 

Patuxent  Wildlife  Research  Center.  MD, 
spon  fishing.  19040 
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Fish 

PROPOSED  RULES 

Alaska  National  Interesl  Lands  Conservation 
Act;  Title  VIII  implemenution 
(subautence  pnonty),  15402 
Alaska  National  Wildlife  Refuges: 

Cabins  management,  19074 
Endangered  and  threatened  species: 
Afncan  elephant,  11392 
Arctic  and  Amencan  peregnne  falcons; 

status  review,  26969 
Argali  sheep,  5192 

Black-footed  ferreu  in  Wyoming,  23830 
Butte  County  meadowfoam.  6345.  14055 
Capa  rosa,  etc.  (five  Puerto  Rican  trees), 

16059 
Clay  reed-musurd,  etc  ,  14910 
Cumberland  rosemary.  1967 
Findings  on  petitions,  etc.,  1159,  12146, 
14678,  19073,  19632,  19969,  26971 
Goldline  darter  and  blue  shiner.  16054 
Hawaiian  red-flowered  geranium,  2490 
Howell's  spineflower  etc  ,  12318,  28522 
Idaho  aquatic  snails,  1 1401 
•Ihi'ihi,  6349 
Leedy's  roseroot,  27938 
Liliwai,  etc  (15  plants  from  Maui.  Hawaii). 

23842 
Little  Manana  fruit  bat.  etc  ,  27485 
Marbled  murrelet,  28362 
Nelson's  checker-mallow.  26.^73 
Northern  spotted  owl.  criiical  habitai.  20816 
Correction,  24239 
Hearings,  21123  ' 

Point  Arena  mountain  beaver,  6353 
Praine  mole  cricket,  14677 
Sonoran  desen  tortoise.  29453 
Stenogyne  kanehoana,  2493 
Tennessee  yellow-cycd  grass.  634! 
Uie  ladics'-tresscs,  4028 
Endangered  Species  Convention: 
Amencan  Ginseng  harvested  in  1991-93; 
export,  15318 
Correction,  2544'' 
Appendices;  amendments,  4965 
Hunting 

Open-areas  list;  additions,  28133 
Marine  mammals 

Walruses  and  pgL'^  ^""^  incidental  take 
during  oil  and  gas  exploration  activities 
in  Chukchi  Sea  off  Alaska.  7645 
Migratory  bird  hunting 
Federal  Indian  reservations  and  ceded  lands. 

11336 
National  migratory  bird  harvest  information 

program;  intention  to  establish,  28812 
Seasons,  limits,  and  shooting  hours. 
establishment,  etc  .  9462.  24984 
Waterfowl  hunting- 
Lead  shot  zones.  1446 
Migratory  bird  hunting  and  conservation  stamp 

(Duck  Stamp);  design  procedures,  4591 
Sport  fishing 
Open-areas  list;  additions.  28133 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  2186.  8213.  1592') 
Alaska  National  Wildlife  Reluges,  commercial 

u.ses,  special  use  permit  fees.  24827 
Alaska  pubhc  lands,  fish  and  wildlife, 
subsistence  take 
Rural  and  non-rurtf  dctvminations,  236 
Emergency  closures  v, 

Alaska  State  Game  Management  Unit  13; 

wolf  hunting  and  trapping,  1 1567 
Alaska  Sute  Game  Management  Unit  13 A; 
wolf  hunting  and  trapping,  5703 
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Endangered  and  threatened  species: 
Recovery  plans 

Arkansas  fatmuckei  mussel,  29260 
Autumn  buttercup.  11458  j 

Black -capped  vircv),  26692 
Cheat  Mountain  salamander.  13840 
Colorado  squawfish,  4298 
Cracking  pearlymussel.  5234 
Fanshell  mus,sel.  5234  i 

Furbish  louscwort,  1025 
Krai's  water-plantain,  23934 
Michigan  monkey  flower,  26693 
Mississippi  sandhill  crane,  20231 
Neosho  madtom.  6678 
Pygmy  s*.ulpin.  12950  i 

Shale  barren  nxk  cress.  15630 
Speckled  p»x;ketbook  mussel,  28768 
Swamp  pink,  26142 
Utah  prainc  dog,  26831 
Wyoming  load,  1 1567 
Endangered  and  threatened  species  permit 
applications,  869,  2944,  3264,  4842,  5836. 
7058.  9974.  11752.  13336.  13841,  15381, 
21172,  23720,  24829,  26434,  27774,  28167, 
29498 
Environmental  statements;  availability,  etc.; 
Bear  River  Migratory  Bird  Refuge,  UT. 

24090 
Coalinga  Cogcneration  Co.,  CA;  incidental 
take  of  San  Joaquin  kit  fox,  etc.,  5836 
Federal  aid  in  wildlife  and  sport  fish 

restoration  programs;  administration  and 
management,  283 
Florida  panthers;  removal  from  wild 
p<ipulation  to  establish  captive 
ptipulation,  12950 
Klamath  River  Basin  Conservation  Area 
Harvest  Management  Strategic  Plan, 
CA  and  OR,  9736 
Naval  Weapons  Station-Seal  Beach  and  Seal 
Beach  National  Wildlife  Refuge,  CA; 
endangered  species  management  and 
protection  plan,  11753 
Pickaway  Plains  National  Wildlife  Refuge, 

OH,  5704 
Rice  and  Skunk  Lakes  Wetland  Complex 

Habitat  Preservation,  MN,  12384 
Schoolcraft  County,  MI;  red-crowned  cranes 

experimental  release.  29498 
Stone  Lakes  National  Wildlife  Refuge.  CA. 

23087 
Truckee  River  reservoirs,  CA  and  NV, 

28767 
Walnut  Creek  National  Wildlife  Refuge,  lA, 
8791 
Grants  and  cooperative  agreements;  | 

availability,  etc.: 
North  American  Wetlands  Conservation 
Council;  solicitation  package 
availability,  7397 
Las  Vegas  Valley,  NV;  incidental  taking  of 

Mojove  desert  tortoise,  10912 
Marine  mammal  permit  applications,  2537, 
3841.  6412,  13309,  15093.  15382,  15929, 
24829 
Meetings: 
Alaska  Federal  Subsistence  Board,  5704 
Endangered  Species  of  Wild  Fauna  and 
Flora  International  Trade  Convention 
Conferences,  26832 
Garrison  Diversion  Unit  Federal  Advisory 

Council.  13841 
Klamath  Fishery  Management  Council,  5017, 

86,9737,  14121,  27031 
Klamath  River  Basin  Fisheries  Task  Force, 
2945,  9737.  24408 


Specially  Protected  Areas  and  Wildlife  in 
Wider  Canbbean  Region  Protocol 
(SPAW  Protocol)  Ad  Hoc  Group  of 
Experts,  12026,  14949 
Wetlands  losses  in  United  States,  1780's  to 
1980's;  report  to  Congress,  8792 

Food  and  Drug  Administration 

RULES 

Administrative  practice  and  procedure: 
Administrative  Procedure  Act, 

implementation,  13757 
Advisory  committees— 

List  update;  technical  amendment,  26613 
Standing  advisory  committees;  list  update; 
correction,  559 
Animal  drugs,  feeds,  and  related  products: 
Bacitracin  methylene  discalicylate,  21076 
Bambermycin,  etc  .  9622  •* 

Buiynorate  (dibutyltin  dilaurate),  etc.,  19263 
Ceftiofur  stenle  powder,  12119 
Decoquinate,  15498,  23105 
Fenbcndazole,  9841  , 

Halofugmone  hydrobromide,  8710      I 
Ivermectin  injection,  14020 
Kanamycin,  etc  ,  8709 
Maduramicin  ammonium  with  roxarsone, 

etc.  12349 
Melengestrol  acetate,  monensin,  lasalocid, 

and  tylosin.  14020 
Morantel  tartrate  sustained-release 
trilaminate  cylinder/sheet,  13395 
Correction,  14978 
Oxfendazole  suspension,  8710 
Sponsor  name  and  address  changes — 
Akorn,  Inc.,  19022 
Fermenta  Animal  Health  Co.,  27196 
Ferrante,  John  J  ,  19262 
Onon  Corp  ,  FARMOS,  Research  and 

Development,  Pharmaceuticals,  9840 
Pacific  Molasses  Co.,  9840 
Pennfield  Oil  Co.,  20126 
Steris  Laboratories,  Inc..  16002 
TRINADA,  Inc.,  14019 
United  Vaccines.  14641 
Supplemental  applications  approval,  12422 
Tetracycline  soluble  powder,  7805 
Tylosin,  etc  ,  16268 
Tylosin-sulfamethazine.  19022 
Biological  products: 

Poliovirus  vaccine  live  oral;  additional 
standards,  21418,  23505 
Correction,  27786  -^ 

Food  additives 

Adhesive  coatings  and  components— 
Ethylene-acrylic  acid  copolymer,  partial 
sodium  salt,  14315 
Adjuvants,  production  aids,  and  sanitizers^ — 
2,2'-Methylenebiat4,6-di-teri- 

butylphenvDphosphate.  1085    J 
2,2'-Methylenebis(4-methyl-6-tert-    ' ' 
butylphenol)  monoacrylate,  1084 
DL-alanine.  6968  i 

Paper  and  paperboard  components—  | 
Aromatic  petroleum  hydrocarbon  resin, 

hydrogenated,  17,  2585 
Modified  kaolin  clay,  19929  | 

Poly(isobutene)  maleic  anhydride, 
diethanolamine,  367 
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Polymers— 

1,6-Hexanediol,  etc  .  15275,  22910 
Poly(vinylidene  fluonde)  homopolymer, 

21446 
Poly(vinylidene  fluoride)  homopolymer, 
etc.,  25446 
Food  for  human  consumption 
Sulfopropyl  cellulose.  16266 
Tuna,  canned;  identity  standards;  correction, 
6263 
Human  drugs 

Antibiotic  drugs— 
Ceftazidime  pentahydrate  for  injection, 
483,  2585 
Investigational  and  new  drug  applications; 

editorial  amendments.  3775 
Investigational  new  drugs,  foreign  clinical 
studies  requirements  (Declaration  of 
Helsinki),  22112 
Radioactive  drugs  for  research  purposes- 
Editorial  amendments.  10806 
Medical  devices: 
Cardiovascular  devices,  heart  valve  allograft 
replacement;  premarket  approval 
requirement.  29177 
General  and  plastic  surgery  devices— 
Nonabsorbable  surgical  sutures; 

reclassification.  24684 
Silicone  gel-filled  breast  prosthesis.  14620 
Surgical  sutures,  prescription  labeling 

requirement  exemption,  policy  statement 
clarification;  correction,  2677 
Organization,  functions,  and  authority 
delegations,  8275 
Assistant  General  Counsel.  8709 
Biologies  Evaluation  and  Research  Center. 

25024 
Center  for  Vetennary  Medicine.  6263 
Cnminal  investigators,  counterfeit  drugs 

enforcement  activities,  23788 
Food  and  Drug  Commissioner,  3033 
Protection  of  human  subjects,  informed 
consent;  institutional  review  boards, 
clinical  investigations  standards.  28025 
Correction,  29756 
PROPOSED  RULES 
Animal  drugs,  feeds,  and  related  products: 
Arsanilate  sodium,  etc  .  19332 
Current  good  manufactunng  practices- 
Finished  pharmaceuticals;  manufactunng, 
processing,  packing,  or  holding,  5671, 
16048,  26719 
Genenc  Animal  Drug  and  Patent  Term 
Restoration  Act.  implementation,  5784 
Correction,  11304 
Drug  labeling: 
Sodium  labeling  for  OTC  drugs,  19222, 
26946 
Correction,  23619 
Water-soluble  gums  as  active  ingredients  in 
OTC  drugs;  warning  statements; 
clarification,  93 1 2 
Food  additives: 
Polymers— 
Acrylonitnle  copolymers,  1753 
Food  for  human  consumption: 

Beans,  canned  green  and  wax;  identity 
standards,  25385 
Correction,  28589 
Bottled  water;  quality  standards,  1 1979 


Food  labeling— 

Ingredients  declaration.  28592 
Food  labeling  initiative  plan.  1151 

Correction.  4675 
Frozen  deserts- 
Ice  cream  and  ice  milk;  and  reduced  fat, 
lowfat.  and  nonfat  ice  creams:  identity 
sundards.  2149,  5731 
Yogurt,  frozen,  frozen  lowfat,  and  frozen 
nonfat;  identity  standards.  24760 
Correction.  28589 
GRAS  or  pnor-sanctioned  ingredients: 

Glycerophosphates.  10843 
Human  drugs 
Current  good  manufactunng  practices- 
Finished  pharmaceuticals;  manufactunng. 
proces,sing.  packing,  or  holding,  5671, 
16048.  26719 
Dental  and  oral  health  care  products  (OTC) 
for  antiplaque  use.  safety  and  efficacy 
review.  9915 
New  drug  applications,  preapproval 

inspection  requirements.  3180 
Oral  solid  dosage  form  drug  products; 
impnnting.  22370 
Correction.  27999 
Orphan  drugs.  3338 
Correction.  14150 
Phenylpropanolamine  hydrochlonde  for 
over-the-counter  weight  control  use: 
safetv  and  effectiveness,  public  meeting, 
13295 
Correction,  14730 
Medical  devices: 
Current  good  manufactunng  practices- 
Changes,  information  document 
availability.  5965 
Ear.  nose,  and  throat  devices— 
Microsurgical  argon  laser  for  rhmology 
and  laryngology,  reclassification 
petition,  2728 
Heanng  aid  requirements  Federal  » 

preemption  exemptions — 
Ventiont,  3061.  5^3!.  8940 
Immunology  and  microbiology  devices- 
Blood  cultunng  system  devices;  premarket 
approval  revocation.  19333.  23619 
Radiological  health 

Diagnostic  X-ray  systems  and  major 

components;  performance  standard,  1589 
Radiation  emitting  electronic  products; 
reporting  and  recordkeeping 
requirements,  7316 

NOTICES 

Advisory  committees,  annual  reporU; 

availability,  863 
AIDS  patients  care  and  management; 

nutntiona!  therapy  and  education;  repon 
availability,  20433 
Animal  drugs,  feeds,  and  related  products: 
Boehnnger  Ingelheim  Animal  Health.  Inc., 

et  al.;  approval  withdrawn.  16335 
Current  gcxxl  manufactunng  practices— 
Investigational  new  drug  products 
preparation,  guideline  availability, 
7048 
Export  applications— 

Mannil  tmetomidate  hydrochlonde),  1196 
Fenbendazole  in  goaU;  data  availability, 

13650 
Formalin  for  use  in  treatment  of  penaeid 

shnmp  diseases,  data  availabililv.  20618 
Furazolidone  and  nitrofurazone;  compliance 
-  policy  guide  removed.  1197,  4675 


Genenc  Animal  Drug  and  Patent  Term 
Restoration  Act- 
Seventh  policy  letter,  availability.  15083 
Genetically  engineered  tomatoes,  cotton,  and 
rapeseed  plants:  advisory  opinion 
requested.  20004 
J&R  Specialtv  Supply  Co    approval 

withdrawn.  1"!  lb 
New  drug  applications- 
Dale  Alley  Co  .  approval  withdrawn,  9704 
Pesticide  residues,  action  levels;  policy 

statements.  28165 
Unapproved  new  animal  drugs,  direct 
seizure  authoruv    compliance  policy 
guidelines,  availabilitv,  15373 
Biological  product  licenses 

Hattiesburg  Pla.sma  Center.  Inc.,  26423 
Health  Care  Plasma  Center,  Inc.,  et  al.,  864 
Research  Procurement  Co.,  24820 
Biological  prtxiucts: 
Expon  applications— 

"A  "  HI\AG-1 -Monoclonal,  23296,  27298 
Abbott  HC\'  El. A  ind  generation 

diagnostic  kit.  602" 
Abbott  Multiscreen  (HBsAg,  HIV-1/HIV- 

2).  29463 
Anti-Human  Globulin  Anti-C3b,  -C3d, 
(Munne  Monoclonal)  Gamma-clone, 
10559 
,Ant!-Human  Globulin  Anti-lgO  (Munne 
Monoclonal)  Gamma-clone.  10560. 
10561 
Anti-human  Globulin  Anti-IgG,  Anti-C3d; 

Polyspccific  Mono-Type,  6028 
Anti-Human  Globulin  Anti-IgG.  -C3d 
(Polyspeeific)  (Munne  Monoclonal) 
Gamma-clone.  10561 
Blood  Grouping  Reagent  Anti-D 
(Monoclonal/Polyclonal  Blend), 
14270 
Blood  Grouping  Reagents  Anti-C  (.Anti- 
rh')  (Monoclonal)  BioClone  for  Slide, 
Tube,  and  Microplate  Tests,  etc., 
26686 
Coulter  HIV  p24  Antibody  Assay,  26687 
IMx  Ausab  in  vitro  diagnostic  test  system, 

24075 
OncoScint  CR103  with  Sodium  Acetate 

Solution.  0  5M.  4066 
ORTHO  HCV  ELISA  test  system  second 

generation  assay,  2528 
Stratus  Hepatitis^  Surface  Antigen 

(munne  monoclonal)  Detection  and 
Confirmatorv  EIA  Kits,  Ulll 
UBI  HC\   EIA,  6672 
Hemoglobin -based  oxygen  earners,  draft 
points  to  consider  documents; 
availability.  698 
Color  additive  petitions 
Ciba  Vision  Corp  .  23069 
Hilton  Davis  Co..  8781 
Sola  Barnes-Hind,  27518 
Teepak.  Inc  .  W^l 
Committees,  establishment,  renewal, 
termination,  etc 
Antiviral  Drugs  Advisory  Committee,  10903 
Biologies  Evaluation  and  Research  Center 

public  advisory  committees,  20229 
Center  for  Devices  and  Radiological  Health 
advisory  committees  and  panels,  4067. 
4068 
Drug  Evaluation  and  Research  Center  public 

advisory  committees,  20229.  23619 
Tea  Experts  Board.  5415 
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Technical  Electronic  Product  Radiation 
Safety  Standards  Committee,  2770 
Food  additive  petitions: 
ALCOA  Separations  Technology.  Inc  .  et 

al.  11223 
Amoco  Chemical  Co  ,  1197 
Ciba-Geigy  Corp  ,  4632 
Colorcon,  2482 1 
Eastman  Chemical  Co  ,  5415 
Eastman  Kodak  Co  ,  20005 
Freudenberg-Nck  General  Pannership, 

16107 
General  eiectnc  Co..  21388 
Hoechst  Celanese  Corp  .  5834  T 
Hulls  Amenca,  Inc.,  10W3 
Kay-Ray/Sensall,  Inc.,  1198    . 
Milhken  &  Co.,  4295 

Nissin  Chemical  Industry  Co  .  Ltd  ,  29493 
Parexel  International  Corp  ,  24822 
Scott,  Glenn.  M  D  ,  3480 
Seiwa  Technological  Laboraloncs.  Ltd., 

27964 
Th.  Goldschmidt  A  G,  9012 
United  States  Harvest  Technologies,  Inc., 
15373 
Food  for  human  consumption 
Enteral  food  products  for  special  medical 
purposes;  scientific  review  guidelines, 
report  availability.  19365 
Food  Chemicals  Codex,  3rd  Edition. 

monograph  changes.  1198.  5455,  14382, 
22872,  26191 
Food  safety  and  quality  emerging  issues  for 
the  next  decade;  report  availability, 
25433 
Genetically  engineered  tomatoes,  cotton,  and 
rapcseed  plants,  advisory  opinion 
requested,  20004 
Identity  standards  deviation,  market  testing 
permits- 
Cottage  cheese,  nonfat,  10904.  12551, 
12552,  13315.  13479,  13480,  24075 
Eggnog.  light,  13480 
Eggnog,  lite,  438 

Liquid  whole  eggs,  ultrapasteunzed.  12206 
Sour  cream,  light,  3834.  14269 
Tuna,  canned,  15925 
Nutrition  labeling;  health  claims  and  label 
statements;  request  for  scientific  data 
and  information.  12932 
Pesticide  residues,  action  levels,  policy 
sutements,  28165 
Food  labeling 

"Fresh;"  term  usage.  5694 
Generic  drugs; 

Economically  important  drugs;  expedited 
abbreviated  new  application  review 
process,  24399 
Monograph  system  development,  24076 
Generic  drugs  (human  and  vetennary): 
Market  applications;  fraud,  matenal  false 
statements,  bnbery,  and  illegal  gratuities; 
proposed  policy,  2929 
Grants  and  cooperative  agreements; 
availability,  etc  : 
Unstented  bioprosthctic  and  allograft  heart 
valves;  in  vivo  studies,  23906 
GRAS  or  pnor-sanctioned  ingredients; 

Uncle  Ben's,  Inc  .  8781.  27558 
High  temperature  migration  study,  availability, 
8205 


Human  drugs: 
Current  goixl  manufacturing  practices— 
Invesligalional  new  drug  products 
preparation,  guideline  availability, 
7048 
Export  applications— 

.Adapin  (doxepin  HCL)  capsules.  5007 
Colavage.  24079 
Digoxin  injection,  USP,  16335 
Dopamine  hydrochloride  injection,  USP, 

699 
Fknin  (ofloxacin)  tablets,  3834.  10660 
Lomefloxacin  hydrochlonde.  27024 
Nitroglycerin  transdermal  system  5  &  10 

MG  delivered/24  hours.  5415 
Thioplex  (thiotepa)  injection,  27025 
New  drug  applications  — 
American  Therapeutics,  Inc.;  approval 

withdrawn.  2528 
Chelsea  Laboratories.  Inc  ;  approval 

withdrawn.  19117 
Merrell  Dow  Pharmaceuticals,  Inc.,  et  •!.; 
approval  withdrawn,  5416,  1 1453, 
13520 
Pnvate  Formulations,  Inc.,  et  al.;  approval 

withdrawn.  12376.  14289 
Rorer  Pharmaceutical  Corp  et  al.; 

approval  withdrawn.  9956 
Superpharm  Corp.;  approval  withdrawn. 

19117.  20433.  23619 
SupcrPharm  Corp.  et  al.;  approval 

withdrawn.  4125 
Superpharm  Corp.;  proposal  to  withdraw 

approval.  9957 
Towne.  Paulsen  &  Co.,  Inc.,  et  al.; 

approval  withdrawn,  2529 
Wallace  Laboratories;  approval 

withdrawn,  6402.  8394 
Wyeth-Ayerst  Laboratories,  Inc.;  approval 

withdrawn,  10904 
Zenith  Laboratoncs;  approval  withdrawn, 
20621 
New  drugs  and  antibiotic  drug  products 
subjected  to  additional  processing  or 
other  manipulation,  compliance  policy 
guide;  availability,  3109 
Orphan  drug  and  biological  products- 
Designations;  cumulative  listing,  8205 
Patent  extension;  regulatory  review  period 
determinations — 
Altace.  21680 

Bepadin  and  Vascor,  28760 
Cardiohte.  14384 
Cardura.  10562 
Cutivate,  15926 
DvnaCirc,  15625 
Floxin.  15927 
Ganite,  20618 
Geref.  20619 
Idamycm.  4830 
Kelcogel,  3110 
Lodine,  20620 
ProSom,  15925 
Rev-Eyes,  20621 
Ultravate,  14113 
Zofran,  20622 
Print  size  and  style  of  labeling  for  over-the- 
counter  drugs;  citizen  petition.  9363, 
14384 
Human  drugs  distributed  to  veterinanans  for 
animal  use;  compliance  policy  guide; 
availability.  12933 
Iron  deficiency  in  women  of  childbeanng  age; 
guidelines  for  assessment  and  management, 
report  availability,  27025,  29757 
Medical  devices: 
Class  111  devices  without  prcmarket 
notification  (510(k))  or  approved 


premarket  approval  application  (PMA); 
compliance  po\icy  guide  availability, 
9960 
Current  good  manufacturing  practices— 
Computenzed  devices  and  manufacturing 
processes;  guidance  for  investigators, 
12934 
Device  labeling  requirements; 

"manufactured,"  definition;  advisory 
opmion,  22873.  27558 
Safe  Medical  Devices  Act  of  1990; 

implementation.  1411 1 
Sunglasses  labeling;  advisory  opinion 
availability,  20623 
Medical  devices,  premarket  approval; 
Cardiac  Pacemakers,  Inc  .  Ventak  P  Model 

1600  AICD.  etc..  27263 
Isotechnics,  Inc..  Model  UlOl-IP 
Ultraviolet-Absorbing  Posterior 
Chamber  Intraocular  Lens.  13481 
Micross  PTCA  Dilatation  Catheter,  1643, 

5455 
Optical  Radiation  Corp.;  ORCOLON 

intraocular  fluid,  23105 
ORCOLON  intraocular  fluid  for  use  as  a 
surgical  aid  in  anterior  segment 
procedures,  19118 
PORT-A-CATH  Epidural  Implantable 

Access  System,  26424 
ScnsorMedics  Corp.;  3100  High  Frequency 

Oscillatory  Ventilator.  19119 
Spherical  Fluorocon  (paflufocon  B)  Rigid 
Gas  Permeable  Contact  Lenses  for 
Daily  and  Extended  Wear  (Clear  and 
Tinted),  13315,  15U4 
Spherical  SGP  3  (unifocon  A)  Rigid  Gas 
Permeable  Contact  Lens  for  Daily  Wear 
(clear,  blue,  and  green  tinted).  13314 
USCI  Probe  III  Balloon-on-a-Wire 

Dilatation  System  with  2  5  centimeters 
(cm)  Tip,  etc.,  26118 
Viratype  Human  Papillomavirus  DNA 

Typing  Kit,  14528 
Vision  Technologies  International;  Models 
A2I-A  and  A21-B  Ultraviolet-Absorbing 
Postenor  Chamber  intraocular  Lenses, 
13316,  15134 
Meetings; 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  drug  development,  alternative 
data  sources;  public  workshop.  15374 
Advisory  committees,  panels,  etc  .  78.  1398, 
1816.  2770.  4632.  5218.  6403.  6672.  8781, 
10904,  12011,  15626.  18822.  22874. 
23069,  27518,  27558,  28796 
Biotechnology;  international  conference, 

21167.  23956 
Consumer  information  exchange.  1817, 

24400.26119 
Continuous  cell  calls,  current  issues; 

international  workshop.  7049 
Food  labeling;  State  and  local  laws;  study. 

21388 
Lead  specifications  of  food  ingredients; 

public  workshop.  19366 
Nutntion  labeling;  serving  sizes.  8084.  14150 
Plasma  volume  expanders,  assessment; 

workshop.  10905 
Prescription  Drug  Marketing  Act  of  1987, 

enforcement  policies,  22876,  27558 
Small  business  participation,  15627 
User  reporting  educational  conference.  12934 
Cosmetic  production; 

Pscudomonas  contamination  of  cosmetics 
used  in  eye  area,  direct  reference 
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authority;  compliance  policy  guide; 
availability.  18822 
Nutrition  Labeling  and  Education  Act. 

petitions  permitted,  procedural  regulations 
development.  10906 
Nutrition  labeling;  consumer  research  on 
alternative  formats;  report  availability, 
23072.  28796 
Organization,  functions,  and  authority 
delegations 
Biological  Product  Review  Office.  6404 
Dockets  Management  Branch;  relocation, 

26688 
Seafood  Office.  7869 
Pnvacy  Act; 

Systems  of  records.  1331 
Warning  letters,  regulatory  procedures  manual. 
Chapter  8-10;  availability.  27026 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program; 
Farm  Bill  (1990);  food  stamp  application  and 
income  exclusion  provisions.  12843 
Correction.  14289 
Public  assistance/supplemental  security 

income  households;  resource  exemption, 
23003 
PROPOSED  RULES 
Child  nutrition  programs: 

Meals  and  milk,  free  and  reduced  price- 
Coordinated  review  effort.  6297 
Sute  agency-schcxil  food  authority/child 
care  institution  agreements  and  direct 
certification.  24033 
National  school  lunch  program- 
Coordinated  review  effort.  6297 
State  agency-school  food  authority/child 
care  institution  agreements  and  direct 
cenification.  24033 
School  breakfast  program- 
Coordinated  review  effort.  6297 
State  agency-school  food  authonty/child 
care  institution  agreements  and  direct 
certification.  24033 
Special  milk  program- 
Coordinated  review  effort.  6297 
State  agency-school  food  authority/child 
care  institution  agreements  and  direct 
certification.  24033 
State  administrative  expense  funds- 
Coordinated  review  effort.  6297 
Food  stamp  program; 

Benefit  delivery  rule.  23027 

Food  stamp  redemption  and  insured  financial 

institutions  definition  amended.  13601 
Hunger  Prevention  Act  of  1988; 

miscellaneous  quality  control  provisions. 
3788 
Correction,  7747 
Mickey  Leiand  Memorial  Domestic  Hunger 
Relief  Act  and  OBRA  1990; 
miscellaneous  provisions.  29594 
Quality  control  error  rate  liabilities;  good 

cause  relief  provision.  1578 
Retailer/wholesaler  authorization  and 

education.  12857 
Unlawful  use  or  acceptance  of  coupon 

trafficking;  civil  mo.    y  penalties,  23484 

NOTICES 

Child  nutrition  programs 

Meals  and  milk,  free  and  reduced  price; 

income  eligibility  guidelines.  11726, 

14289 
Nutrition  guidance  for  child  nutntion 

program,  28853 


Summer  food  service  program; 
reimbursement  rates.  2739 
Women,  infants,  and  children;  special 
supplemental  food  program;  poverty 
income  guidelines.  14228 
Food  distnbution  program 

Commodity  supplemental  food  program; 
elderly  poverty  income  guidelines. 
14229' 
Emergency  food  assistance  program; 

commodities  donated  to  soup  kitchens 
and  food  banks,  availability.  2739 
Food  stamp  program; 

Electronic  benefit  transfer  alternative 

issuance  demonstration  projects.  24048 
Meetings 
'Maternal,  Infant,  and  Fetal  Nutrition 
National  .Advisory  Council,  24369 
Privacy  Act 

Systems  of  records.  19078 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection 

.Authority  citations;  revision.  3195 

Fee  increases.  7299 

Marvland.  special  purposes  designation. 

890^.  8908 
Natural  flavors,  natural  fiavonngs.  flavors, 

or  fiavonngs;  designated  ingredients, 

1359 
Net  weight  labeling.  22638 

PROPOSED  RULES 

Meat  and  pciultry  inspection; 

Dry-cured  ham  and  dry  sausage;  methods  for 

destroying  tnchinae.  503 
Fee  increases.  379? 
Frankfuners  and  similar  cooked  products 

containing  binders  and  extenders; 

labeling.  12126.  21335 
Nutntion  labeling.  13564 

NOTICES 

Meal  and  poultrv  inspection: 
Hazard  analysis  and  cntical  control  point 
(HACC'P)- 
Pilot  plant  testing;  volunteers  solicitation, 

1972.  14915 
Workshops;  participants  solicitation.  416. 
1228 
Standards  and  Labeling  Division  policy 
memoranda.  20184 
Meetings: 

Meat  and  Poultry  Inspection  National 

.Advisory  Committee.  23046 
Microbiological  Cntena  for  Foods  National 
.Advisors  Committee.  15582.  29617 

Foreign  Agricultural  Service 

RULES 

Agricultural  commodities;  sales  and  exports 

financing.  3966 
Correction.  9273 

NOTICES 

Agncultural  Advisory  Committee  for  Trade 

1988  and  1989  FY  topics.  5971 

1990  FY  topics,  14498 
US  -Canada  Free-Trade  Agreement; 

Technical  working  groups,  contact  persons 
list.  10530 

Foreign  Assets  Control  Office 

RULES 

Cuban  assets  control: 

Paintings  and  drawings  importation;  limited 
general  license,  13283 
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Foreign  assets  control: 
Nationals  of  Vietnam  and  Cambodia,  family 

remittances.  2034'> 
Vietnam;  remittance  of  family  funds,  5350 
Iranian  assets  control,  6546 
Iranian  transactions  regulations: 

Iranian-ongin  oil;  case-by-case  licensing, 
11100 
Iraqi  sanctions  regulations,  2112,  13584,  29120 
Iraq  and  Iraqi  government  entities  census  of 
blocked  Iraqi  government  assets  and 
claims.  5636 
Kuwaiti  assets  control.  5351,  10356,  12450. 
26034 
Correction.  29308 
Libyan  sanctions  regulaticjns; 

Specially  designated  nationals;  list,  20540 

NOTICES 

Kuwaiti  assets  control.  9403 
Vietnam  and  Cambodia,  humanitanan 

assistance,  nongovernmental  organization 

licenses.  4671 

]  Foreign  Qaims  Settlement  Commission 

NOTICES 

Meetmgs;  Sunshine  Act.  14560,  22511.  28224 

Foreign-Trade  2Lones  Board 

NOTICES 

Satisfactory  control  system  implementation; 

condition  3  rescinded,  13797 
Applications,  hearings,  determinations,  etc: 
Alaska.  22842 
Anzona,  4595 
Conair  Corp.;  small  heating,  kitchen 
appliance,  and  telephone 
manufactunng  plant,  21471 
California.  2160.  22842 

Datatape  Inc  ;  tape  recording  equipment 

manufactunng  plant.  25661 
Todd  Pacific  Shipyards  Corp.;  shipyards, 
12507 
Colorado — 

Storage  Technology  Corp.;  information 
storage  equipment  plant.  28862 
Aonda.  4596,  11177,  23548 
*        Amencan  Digital  Switching,  Inc  , 

telecommunications  and  computer 
products  plant,  28862 
W'ellstream  Corp  ;  flexible  pipe  plant, 
29493 
lUinois,  10409.  13797 

Fedders  North  Amenca.  Inc  .  room  air 

conditioner  manufactunng  plant.  1791 
Milk  Specialties  Co..  animal  feed 

manufactunng  plant,  25662 
Power  Packaging,  Inc  .  food  products 
manufacturing  plants,  675 
Indiana.  673,  8740,  12155,  22395 
Coachmen  Recreational  Vehicle  Co.; 

compact  recreational  vehicle  assembly 
operation.  28370 
Toyota  Industrial  Equipment 

Manufactunng,  Inc.;  forklift  truck 
manufactunng  plant,  2740,  10860 
Iowa,  5383 
Kentucky — 
Hitachi  Automotive  Products  (USA).  Inc.; 

41 
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automobile  components 
manufactunng  plant,  674 
Louisiana — 
AvoncUle  Industnes,  Inc  .  shipbuilding 

facilities.  8182 
Sur  Enterpnse,  oil  refinery  and  storage 
facilities,  nT^T 
Maine,  25406 

Northern  Trading  Company.  Inc  . 

toiietnes  and  cosmetics  packaging  and 
manufactunng  plant.  8740 
Massachusetts- 
Polaroid  Corp.;  production  facilities.  1974 
Michigan,  675,  25662 
Mississippi — 

Ingalls  Shipbuilding.  Inc  .  shipyards.  2740 
Missouri  et  al  — 

Kawasaki  Motors  Manufactunng  Corp  . 
U.S.A.,  small  engine  manufacturing 
plant,  etc.,  28739 
New  Jersey 

Lignotock  Corp  .  automotive  interior  door 
tnm  panel  assembly  plant.  27230 
New  York,  1791,  16066,  21472 
Sayett  Technology,  Inc  ,  computer 
projector  display  plant,  25406 
Xerox  Corp  ,  photocopier  manufacturing 
plant.  675 
North  Carolina— 
Mallmckrodt  Medical.  Inc.; 

pharmaceutical  manufactunng  facility, 
10233,  12507 
Ohio.  6834 

Greater  Cincinnati  Foreign-Trade  Zones, 

Inc  ,  14920 
Joseph  &  Feiss  Co  .  mens  tailored  apparel 

manufactunng  facilities,  13798 
W.C.  Wood  Co  ,  Inc.,  freezer 
manufactunng  plant.  26795 
Oregon.  12507,  16067 

Roating  Point  Systems,  Inc  ;  computer 
service  operation,  1 792 
Puerto  Rico— 
Bnstol-Meyers  Squibb  Co  .  pharmaceutical 
manufactunng  facilities,  5973 
South  Carolina- 
Automobile  Electronic  Control  Systems. 
Inc  ;  automobile  electronic  products 
manufactunng  plant,  5974 
Tennessee — 

Form  Rite  Corp..  automotive  tubing 

components  manufactunng  plant,  6835 
Nissan  Motor  Manufactunng  Corp  USA; 
automobile  and  pickup  truck 
manufactunng  .  16067,  28370 
Texas.  1166.  14919.  21127 

Bausch  &  Lomb.  Inc  .  et  al..  sunglasses 

plant,  etc.,  24171 
Goodman  Manufactunng  Corp  .  heating 
and  cooling  equipment  manufactunng 
facilities,  9667 
Koch  Refining  Co  ;  refinery  and  pipeline, 

7660 
Shaffer,  Inc  ;  oil  dnlling  equipment 

manufacturing  plant,  21472 
Star  Enterpnse;  oil  refinery  complex  and 

storage  facilities.  13799 
United  General  Supply.  Inc.;  hand  tool 
distribution  and  hammer 
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manufacturing  facility,  22150 
Zeon  Chemicals  Texas,  Inc.;  synthetic 
rubber  manufacturing  plant,  1974 
Utah— 
Hercules,  Inc.;  carbon  fiber  materials 
plant,  11177 
Virginia — 
ABB  Power  Generation,  Inc.;  large 
turbine  electnc  power  generator 
facility,  3445 
Washington,  10233 

Lamb-Grays  Harbor  plant,  5384 
Wisconsin — 
Ambrosia  Chocolate  Co.;  chocolate 
products  manufacturing  plant,  675 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation 

Act: 
CFR  correction,  372 
Alaska  National  Interest  Lands  Conservation 
Act;  Title  VIII  implementation 
(subsistence  pnority),  29310 
Correction.  103,  15134 
BankheadJones  Farm  Tenant  Act; 

administration  of  lands,  8279 
Land  uses 

Landowner  access.  27410 
Law  enforcement  suppon  activities: 
I  Pacific  yew  tree,  protection.  29181 

{         /Kiineral  materials  disposal;  petnfied  wood  and 
^"^         common  vaneties  of  sand,  etc.;  correction, 
558 
National  Forest  plans  and  project  decisions; 
review  request: 
Legal  notice  of  decisions,  4914 
Organization,  functions,  and  authority 
delegations 
Land  status  records  systems,  29180  , 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation 
Act;  Title  VIII  implementation 
(subsistence  pnonty).  15402  | 

Minerals 
Oil  and  gas  resources;  roadless  areas 
exclusion  removed,  11386 
National  Forest  System  land  and  resource 

management  planning.  6508 
National  Forest  System  timber;  disposal  and 
sale: 
Timber  export  and  substitution  restrictions; 
administration,  3354.  3375 

NOTICES 

Alaska  public  lands;  fish  and  wildlife, 
subsistence  take: 
Rural  and  non-rural  determinations.  236 

Appeal  exemptions,  timber  sales: 

Bitterr«it  National  Forest.  MT.  9343 
Eldorado  National  Forest,  CA,  8979.  12506 
Columbia  River  Basin.  ID.  OR.  and  WA; 

anadromous  fish  management 
Helena  National  Forest.  MT.  18803,  29212 
Sequoia  National  Forest.  CA.  6832,  11174, 

13.305,  13306 
Stanislaus  National  Forest,  CA,  6833 

Appealable  decisions,  legal  notice: 
■Alaska  region.  19080 
Eastern  region.  1621,  22391 
Intermountain  region.  14068 
Northern  region.  19980 
Pacific  Northwest  region,  21983 
Pacific  Southwest  region.  13448 
Rocky  Mountain  region.  21467 
Southern  region,  28%,  20582 


Southwestern  region.  18804 
Boundary  establishment,  descriptions,  etc.: 
.  Gifford  Pinchot  National  Forest.  WA,  1787 
Mount  St.  Helens  National  Volcanic 
Monument.  WA.  16294 
Environmenul  statements;  availability,  etc.: 
Angeles  National  Forest.  CA.  4036 
Apalachicola  National  Forest.  FL,  et  al., 

22149 
Ashley  National  Forest.  UT.  19080 
Beaverhead  National  Forest,  MT,  9344, 

27942 
Bitterroot  National  Forest.  MT,  29456 
Carson  National  Forest.  NM,  22694 
Chugach  National  Forest.  AK.  24786.  29213 
Columbia  Rier  Basin,  ID,  OR,  and  WA. 
anadromous  fish  management  guidelines 
management,  10857 
Bighorn  National  Forest.  WY.  14916 
Chugach  National  Forest.  AK.  13795 
Clearwater  National  Forest.  ID,  3814 
Colville  National  Forest.  WA,  58 
Custer  National  Forest,  MT.  29458 
Custer  National  Forest.  SD.  et  al .  29459 
Deschutes  National  Forest.  OR,  7336 
Dixie  National  Forest.  UT,  20184 
Eldorado  National  Forest,  CA.  23546 
Erambert  and  Black  Creek  Seed  Orchards, 

MS.  23674 
Flathead  National  Forest.  MT,  992,  4968 
Flonda;  national  forests.  4595 
Fremont  National  Forest,  OR.  5676,  9935 
Gifford  Pinchot  National  Forest.  WA.  7336, 

21352 
Helena  National  Forest.  MT.  12363 
Hiawatha  National  Forest,  MI.  10857 
Idaho  Panhandle  National  Forests,  ID.  5193 
Kaibab  National  Forest.  AZ.  7659 
Klamath  National  Forest.  CA.  3815.  8980. 

8981 
Kootenai  National  Forest.  MT.  1163.  19081. 

22695 
Lake  Tahoe  Basin.  CA.  national  forest  lands, 

1788 
Lake  Tahoe  Basin  Management  Unit,  CA. 

26378 
Lewis  and  Clark  National  Forest,  MT,  4037, 

9935 
Malheur  National  Forest.  OR.  13104 
Medicine  Bow  National  Forest  and  Thunder 

Basin  National  Grassland.  WY.  27494 
Medicine  Bow  National  Forest.  WY.  6369 
Mendocino  National  Forest.  CA,  1788 
Mt  Baker-Snoqualmie  National  Forest,  WA, 

3816.  3817.  5972.  11403.  21657 
Mt.  Hood  National  Forest.  OR.  15071,  25404 
Northern  spotted  owls,  management 

direction;  National  Forests,  CA,  OR, 
and  WA,  21354,  28524 
Ochoco  National  Forest  and  Crooked  River 
National  Grassland.  OR.  23546.  27226. 
28589 
Okanogan  National  Forest,  WA,  2158, 

26048,  27227 
Payette  National  Forest,  ID,  1789,  11541 
Pike  and  San  Isabel  National  Forests  et  al., 

CO  and  KS,  18804 
Plumas  National  Forest,  CA.  9193,  9194, 

24369,  26795 
Prescott  National  Forest,  AZ,  29618 
Red-cockaded  woodpecker  habitat; 

protection  and  management  standards 
and  guidelines;  Apalachicola  National 
Forest,  FL,  et  al.,  3239 
Rogue  River  National  Forest,  OR,  22695 
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Salmon  National  Forest,  ID,  2897,  7833, 

12883 
Sequoia  National  Forest,  CA,  18563 
Shasta-Tnnity  and  Six  Rivers  National 

Forests.  CA,  842 
Shasta-Tnnity  National  Forests,  CA.  4038. 

11175 
Shoshone  National  Forest.  WY.  14682 
Siskiyou  National  Forest.  OR,  11404 
Siuslaw  National  Fo.est,  OR.  27728 
Six  Rivers  National  Forest.  CA.  3067.  3068. 

16066 
Tahoe  National  Forest.  CA.  2499.  10858. 

29461,  29462 
Tongass  National  Forest,  AK,  3069.  13451, 

14916.  28368 
Uinta  National  Forest,  UT.  18564 
Umatilla  National  Forest.  OR.  59.  60 
Umpqua  National  Forest.  OR,  13105-13110, 

19636 
Wallowa- Whitman  National  Forest,  OR,  61, 

4968.  21469 
Wasatch-Cache  National  Forest.  UT.  103. 

7660 
Wenatchee  National  Forest,  WA,  5676.  7338. 
10859.  13111.  13112.  20184.  20185.  25653 
White  Mountain  National  Forest.  NH.  1790 
Willamette  National  Forest.  OR.  21985 
Fire  recovery  projects  and  National  Forest 
rehabilitation 
Black  Hills  National  Forest,  SD,  26379 
Land  and  jurisdiction  transfers,  etc.: 
Lake  Isabella  and  Pine  Flat  Lake  projects, 

CA,  22393,  26719 
Toiyabe  National  Forest.  NV,  732 
Meetings: 

Mount  St.  Helens  Scientific  Advisory  Board. 

13795 
Nez  Perce  National  Histonc  Trail  Advisory 

Council,  23860 
Ouachita  National  Forest  Multiple  Use 
Advisory  Council.  993.  6369.  14344. 
20585 
Wildcat  River  Advisory  Commission.  2898, 
11542 
National  Environmental  Policy  Act; 

implementation.  19718 
National  Forest  System  lands 
Below-cost  timber  sale  program  policy  and 

guidelines.  15323 
Rangeland  resource  planning;  agency 

directive  availability.  21658 
Research  natural  areas  establishment.  13307 
Western  livestock  1991  grazing  fees.  1165 
Northern  goshawk:  management  guidelines. 

28853 
Sierra  Nevada  wildernesses;  maximum  party 

size,  16293 
Southwestern  region;  old-growth  knowledge 

and  management:  strategy,  669 
Technology  transfer  agreements: 
ESPRO  Inc  ;  gypsy  moth 

nucleopolyhedrosis  virus  (GYPCHEK). 
10407 
Timber  sales;  national  forest: 

Lincoln  National  Forest',  NM;  supply  and 
demand  analysis,  26795 

General  Accounting  Office 

RULES 

Bid  protest  process,  3759 

NOTICES 

Meetings: 

Federal  Accounting  Standards  Advisory 
Board,  1016,  5832.  15624,  23069 


Government  Auditing  Standards  Advisory 
Council,  18593 

General  Services  Administration 

RULES 

Acquisition  regulations: 

Advertising  clause  restriction.  965 
Buy  Amencan  Act-Trade  Agreements  Act; 
balance  of  payments  program,  etc  ; 
correction,  .^77 
Contracting  authonty  delegation,  purchases 
not  exceeding  $500  and  telephone 
service  requests.  1528'' 
Contracts;  indefinite  delivery;  placing  orders 

electronically.  376 
Electronic  office  equipment;  accessibility  for 

handicapped  individuals.  29442 
Eligible  products  from  nondesignated 

countries;  waiver.  11692 
Hazardous  matenal  supplies,  inspection, 
testing,  and  shipment/delivery.  1739 
Leaseholds  interests  m  real  property.  4734 
Metnc  system  use  in  agency  procurement, 

2864 
Small  and  Disadvanuged  Business 
Utilization.  Director,  set-aside 
procurement  procedures.  26769 
Subcontracting  program,  3043 
Miscellaneous  revisions.  26921 
Drug-free  workplace  requirements;  grants 

Correction.  29438 
Federal  .Acquisition  Regulation  (FAR): 
Miscellaneous  amendments.  15142.  29124 

Correction.  25446.  27298 
Miscellaneous  amendments;  correction.  2443 
Federal  Information  Resources  Management 
Regulation 
Improvement  project;  implemeniation. 
correction.  4947,  29186 
Federal  property  management 
Administration  and  coordination, 

government  aviation.  5356 
Public  utility  rate  ca.ses;  agency 

responsibility,  delegated  intervention 
authonty.  21310 
Supply  and  procurement  — 

GSA  stock  Items  returns.  11938 
Supply  for  goods  and  services  sources, 
12455 
Utilization  and  disposal  of  real  property- 
Hazardous  subsunce  storage.  15048 
Federal  real  property  use  to  assist  h^m^ess. 

23789 
Federal  travel: 

Automobile  mileage  reimbursement: 

privately  owned  automobiles.  28824 
Per  diem  localities;  maximum  lodging 

allov^ance  increases;  correction.  1492 
Pre-employment  interview  travel  expenses 
and  new  appointee  relocation  expenses. 
23653 
Correction.  28589,  29439 
Relocation  income  lax  allowance.  9289 
Correction.  12816 
Tax  tables,  10378 
Senior  Executive  Service  career  appointees; 
limited  relocation  allowances  for 
separation  from  Federal  service  fbr 
retirement  ("last  move  home").  15049 
Correction.  28''96 
Travel,  subsistence,  and  related  expenses; 
acceptance  from  non-Federal  sources, 
9878 
Correction,  11105,  11304,  12422 
Nondiscnmination  on  basis  of  handicap  in 

federally-9onducted  programs  or  activities, 
9862 
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PROPOSED  RL1,ES 

.Acquisition  regulations:  ^ 

Building  service  contracts:  pnce  adjustment 

clause.  66(X) 
Clauses  and  forms,  marking  revision.  14*75 
Construction  contracts,  pnce  adjustment 

clause.  13301 
Design-build  service  contracts.  29207 
Real  property  leases,  late  offers  provision, 

14676 
Real  property  le?sing  clauses;  revisions, 
29201 
Federal  .Acquisition  Regulation  (FAR): 
Construction  contracting.  3'554 
Contract  award-sealed  biddmg-construction. 

29539 
Contractor  acquisition  of  ADPE.  20507 
Contractor  ownership  changes  notification. 

23762 
Contractor  versus  government  performance. 

29556 
Contractors- 
Novation  and  change-of-name  agreements. 
9832 
General  Accounting  Office  protest  costs, 

28652 
Helium  procurement,  21532 
Multiyear  contracting.  20507 
Pons  and  air  terminals  shipments,  20573 
Precontract  costs.  14302 
Preproduction  startup  costs„20506 
Regulatory  agenda.  18208 
Returnable  cylinders  and  other  containers, 
142<'8 
Correction.  16359 
Technical  data  nghts.  1159 
Temporary  services  coverage,  1076 
Thresholds.  9832 
Utility  services  acquisition.  23982 
Federal  property  management: 
Transportation  documentation  and  audit — 
Rated  on-board  bills  of  lading  for  ocean 
shipments,  submission.  \$'"^~ 
Freedom  of  Information  .Act,  impjemenlation; 
Uniform  fee  schedule  and  administrative 
guidelines.  12495 
Nondiscnmination  on  basis  of  handicap  in 

federally-assisted  programs.  5380 
Regulatory  agenda.  18088 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  1398.  6671.  10438,  11221, 
11448.  15625.  27755 
Environmental  sutements.  availability,  etc.: 
Internal  Revenue  Service  National  Office 
consolidation;  Pnnce  Georges  County, 
MD,  23712 
Navy  Department;  land  acquisition  for  office 
space  construction  in  Northern  Virginia, 
20429.  22012 
Southeast  Federal  Center.  Washington.  DC. 
construction  site  for  General  Services 
Administration  headquarters.  24198 
Federal  .Acquisition  Regulation  (FAR): 
.Agenc\  information  collection  activities 

under  OMB  review.  9690.  18807.  21474. 
22I5<5.  23763.  24178.  24791 
Electronic  medium  (CD-ROM)  edition. 
28744 
Federal  telecommunications  standards: 
Radio  voice;  analog  to  digital  conversion 
by  4,800  bit/second  code  excited  linear 
prqfliction.  9363 
Meetings' 
Business  Advisory  Board,  21378 
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Federal  Informaiion  Resources  Managemeni 
Regulaiton  republication;  FIRMR 
Improvemeni  Project  all-agencv 
bnering.  2527 
Multiple  Award  Federal  Supply  Schedule 
Program 
Award  supply  revisions.  20003 
Technical  requirements,  development,  25692 
Organization,  functions,  and  authority 
delegations 
Attorney  General,  2371? 
Energy  Secretary,  2390* 
Property  transfers: 
Aucilla  River  Fish  Camp,  Taylor  County. 
FL.  18821 
Senior  Executive  Service 

Performance  Review  Boards  for  small  clieni 
agencies  serviced  by  GSA,  membership, 
12010 
Travel  regulations 

Pnvately  owned  vehicles,  operating  costs; 
report  to  Congress,  2891"' 

Geological  Survey 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  13486.  26143 
Grant  and  cooperative  agreement  awards: 
California  Institute  of  Technology  (Caltech), 

19690 
Southern  California  Earthquake  Center.  5019 
Meetings 
Water  Data  for  Public  Use  Advisory 
Committee.  19120 

Government  Ethics  Office 

RULES 

Conflict  of  interests.  3961 

Outside  employment  limitations  and  honorana 
prohibitions,  confidential  reporting  of 
payments  to  chanties  in  lieu  of  honorana. 
1721.  21589 

PROPOSED  RLLES 

Regulatory  agenda,  18132 

Government  Printing  Office 

NOTICES 

Meetings 

Depository  Library  Council.  10274 

Harry  S.  Truman  Scholarship 
Foundation 

NOTICES 

Agency  information  collection  activities  under 

OMB  rcMev..  505'.  5832 
Meetings.  Sunshine  Act   214<')2 

V 

Health  and  Human  Services 
Department 

Agency  for  Health  Care  Policy  and 
Research.  .-VgencN  fir  Toxic  Substances 
.        and  Disease  Regislr\.  Aging 

Administration,  Alcohol.  Drug  Abuse,  and 
Mental  Healih  Administration,  Centers  for 
Disease  Control.  Child  Supp<irl 
Enforcement  OfTice,  Children  and  Families 
Administration,  Community  Services 
Office,  Family  Assistance  Office.  Family 
Support  Administration.  Food  and  Drug 
.\dministration,  Hei.llh  Care  Financing 
Administration.  Heillh  Resources  and 
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Services  Administration;  Human 
Development  Services  Office;  Indian 
Health  Service;  Inspector  General  Office. 
Health  and  Human  Services  Department; 
National  Institutes  of  Health;  Public 
Health  Service;  Refugee  Resettlement 
Office;  Social  Secunty  Administration 

RULES 

Federal  benefits  denial;  conditions  for  waiver, 

295"  I 
Federal  real  property  use  to  assist  homeless, 

23789 
Grants: 
Child  care  and  development  block  grant, 
26194 
Grants  administration: 

Audits  of  institutions  of  higher  education  and 
other  nonprofit  organizations,  8712 
Protection  of  human  subjects: 
Children  involved  as  subjects  in  research; 
additional  protections,  28032 
Correction,  29756 
Federal  policy.  28003 
Correction.  29756 

PROPOSED  RULES 

Regulatory  agenda.  17246  j 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  4829,  7388.  9956,  19867, 
23906 
Federal  claims;  interest  rates  on  overdue  debts, 

4066.  14706 
Grants  and  cixiperative  agreements; 
availability,  etc.: 
Community-based  service  integration 

projects.  29656 
Developmental  disabilities  expenditures; 
basic  support,  protection,  and  advocacy 
funds.  State  allotments,  19868 
Developmental  disabilities;  university 

affiliated  program  assistance,  22173 
Human  services  transportation  technical 

assistance  project,  11448 
Youth,  criminally  at  risk;  community-based 
employment  and  service  integration 
model  demonstration  program,  261 1 1 
Meetings: 
Child  Abuse  and  Neglect  Advisory  Board, 

20228.  22176 
Developmental  Disabilities  Interagency 

Committee.  28566 
President's  Committee  on  Mental 
Retardation,  22177 
Organization,  functions,  and  authority 
delegations: 
Assistant  Secretary  for  Health.  9226.  15372, 

15373.22877,26691 
Assistant  Secretary  for  Personnel 
Administration  Office.  20227 
Audit  Services  Office.  24199 
Centers  for  Disease  Control.  26686 
Children  and  Families  Administration,  15885 
Food  and  Drug  .Administration,  29484 
General  Counsel  Office.  19365 
General  Counsel  Office  et  al..  26418  j 

Health  Care  Financing  Administration, 

12374,  14424,  22180 
Public  Health  Service- 
Centers  for  Disease  Control,  28920 
j       Social  Secunty  Administration.  15886 
Poverty  income  guidelines;  annual  revision, 
6859  I 

Social  secunty  benefits: 
Cost  of  living  increase;  SSI  income  benefit 
amounts  by  alternate  method;  declined. 
14268.  22760 


Health  Care  Financing  Administration 

See  also  Inspector  General  Office,  Health  and 
Human  Services  Department 

RULES 

Medicaid: 

Alien  eligibility;  correction.  10806 
Eligibility  groups,  coverage,  and  conditions 

of  eligibility,  legislative  changes  under 

OBRA  '87,  COBRA,  and  TEFRA, 

correction,  10807,  24010 
Health  maintenance  organizations  (HMOs); 

health  insunng  organizations, 

requirements,  correction,  10515 
Miscellaneous  amendments,  8832 
Medicare: 
Federally  funded  health  facilities;  payment, 

2138 
Geographic  Classification  Review  Board; 

procedures  and  catena,  25458 
Hospice  care  payment  rates.  26916 
Inpatient  hospital  prospective  payment 

system  and  1991  FY  rates.  568 
Correction,  9633 
Miscellaneous  amendments.  8832 

Correction,  23021 
Screening  mammography  services  coverage; 

correction,  4675 

PROPOSED  RULES 

Medicaid 
Management  information  system,  changes  in 

requirements,  performance  standards, 

and  reapproval  conditions,  notification 

procedures,  29612 
Medicare 
Claims  for  administrative  appeals  and 

judicial  review.  28353 
Inpatient  hospital  prospective  payment 

system  1990  FY  rates— 
Capital-related  costs,  8476.  15060.  19071. 
19335 
Inpatient  hospital  prospective  payment 

system  and  1992  FY  rates,  25178 
Laboratory  certification  programs; 

enforcement  procedures,  13430 
Nurse  practitioner  and  clinical  nurse 

specialist  certification  of  extended  care 

services,  29609 
Organ  procurement  organizations;  conditions 

of  coverage.  28513 
Physicians'  services;  fee  schedule,  25792 

NOTICES 

Agency  information  collection  activities  under 
OMB  revie\^,  530,  1200,  9012,  12013, 
20005,  25094 
Committees:  establishment,  renewal, 
termination,  etc 
Medicare-Physician  Relationships  Advisory 
Committee,  8353 
Grants  and  cooperative  agreements;      ^ 
availability,  etc.: 
Medicare  and  medicaid  research  and 
demonstration  projects,  26120 
Medicaid 

Prescription  drug  rebate  agreement,  704'' 
State  plan  amendments,  reconsideration; 
hearings — 
California,  80,  532 
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Colorado,  11223 
Georgia,  24822 
Indiana,  20434 
New  York,  864 
North  Carolina.  24400 
Medicare 

Adult  liver  transplants,  coverage  criteria, 

15006 
Extracranial-intracranial  artenal  bypass 
surgery  for  stroke  treatment  or 
prevention;  coverage  withdrawn,  8206 
Global  surgery  policy  national 

standardization,  699 
Health  maintenance  organizations  (HMO) 
qualification  determinations  update. 
29248 
Home  health  agency  costs  per  visit;  schedule 

of  limits.  12934.  14424 
Home  health  care  agency  branch  offices; 

geographic  designation.  24823 
Hospitals;  payments  for  1991  FY;  legislative 

changes.  562 
Intermediary  and  earner  performance; 

critena  and  standards,  22177 
Investigational  intraocular  lenses;  coverage 

withdrawn,  19874 
Medicare  economic  index  update,  279 
Monthly  actuanal  rates  and  supplementary 
medical  insurance  premium  rates  (1991 
CY),  8208 
Peer  review  organizations- 
Contracts;  in-State  organizations 
statements  of  interest,  12736 
Program  issuances;  quarterly  listing,  4830, 

9251,  15083,  23619 
Secondary  payer  provisions;  changes.  MOO 
Skilled  nursing  facility  inpatient  routine 
service  costs;  schedule  of  limitSf  13317, 
22053 
Meetings: 
International  Classification  of  Diseases, 
Ninth  Revision,  Clinical  Modification 
Coordination  and  Maintenance 
Committee,  19366 
Medicare-Physicia-  Relationships  .Advisory 

Committee,  20010,  29250 
Social  Secunty  Advisory  Council,  1643, 
3480,  8353,  10439.  10563,  14529,  15928, 
21167 
Organization,  functions,  and  authonty 
delegations.  866,  12738,  24079,  26688, 
28402.  28918 
Pnvacy  Act: 
Systems  of  records,  81.  5007,  15088.  22013, 
28761 

Health  Care  Policy  and  Research 
Agency 

See  Agency  for  Health  Care  Policy  and 
Research 

Health  Resources  and  Services 
Administration 

See  also  Public  Health  Service 

NOTICES 

Advisorv  committees;  annual  reports; 

availability.  1644,  9365,  12946,  19366 
Committees;  establi?hment,  renewal, 
termination,  etc 
Advanced  General  Dentistry  Review 

Committee,  11225 
Childhood  Vaccines  Advisory  Commission. 

18823.  24239 
Family  Medicine  Review  Committee  et  al.. 
.  J5090 


Infant  Mortality  Advisory  Committee,  27520 
Grants  and  cooperative  agreements; 
availability,  etc 
.Acquired  Immune  Deficiency  Syndrome 
(AIDS>- 
Comprehensive  AIDS  Resources 
Emergency  programs;  transition 
funds.  2«251 
Dental  reimbursement  program,  21405 
Early  inters  enlion  sersices.  preapphcation 

technical  assistance  meeting.  l''3fc" 
Non-acute  care  intermediate  and  long-term 
care  facilities;  renovation  or 
construction.  1 1225 
Regional  education  and  training  centers 
program,  8782 
Advanced  nurse  education,  12377 
Allied  health  project,  4634!  14937 
.Area  health  education  centers  program. 

28919.  29252 
Community  and  migrant  health  center 

activities.  I53''4.  22723 
Community  health  centers,  establishment  and 

expansion,  25435.  2856'' 
Community  scholarship  program:  health 

professional  shortage  areas,  28764 
Emergency  medical  services  for  children. 

demonstration  projects,  9366,  14940 
Family  medicine- 
Faculty  development,  29253 
Health  care  for  public  housing  residents, 

29255 
Health  professions  and  nursing  programs- 
Low  income  levels,  11229 
Healthy  Start  initiative.  15796 
Human  immunodeficiency  virus  (HIV)— 
Dental  reimbursement  program,  21495 
Outpatient  early  intervention  services, 
15377 
Maternal  and  child  health  services;  Federal 

set-aside  program.  10563 
Minonty  health  professions  education  centers 

of  excellence,  9705,  22440 
National  Health  Service  Corps  loan 
repayment  program  and  Slate  loan 
repayment  program,  27765 
Nurse  anesthetist  education  programs,  8354, 

10565 
Nurse  anesthetist  traineeship  program,  21681 
Nurse  practitioner  and  midwifery  programs. 

12379 
Nursing  education  loan  repayment 

agreements  for  ser\ice  m  certain  health 
facilities,  26425 
Nursing  education  loans  for  service  in 

certain  health  facilities  (demonstration 
program).  2668^) 
Nursing  education  opportunities  for 
individuals  from  disadvantaged 
backgrounds,  9367 
Nursing  special  projects,  12380 

Pediatnc  emergency  care.  704 
Organ  procurement  organizations.  25433 
Pacific  Basin  health  services.  1936" 
Pediatnc  Acquired  Immune  Deficiency 
Syndrome  (AIDS)— 
Health  care  demonstration  projects.  lt>908 
Preventive  medicine  residency  training 

programs,  29257 
Professional  nurse  undergraduate  education 

scholarship  program.  23084 
Public  housing  program,  residents  health 
services  to  residents 
Technical  assistance  meeting.  21682 
Rural  areas  health  care;  interdisciplinary 
training,  18824 


Rural  health  medical  education 

demonstration  projects,  15379 
Rural  health  outreach  demonstration 

program,  5012,  6423 
Rural  health  State  offices  program,  3835 
Special  protects  of  national  significance — 
Human  immunodeficienc>  \irus  (HIV); 
innosatne  health  and  support 
services.  24825 
Health  education  assistance  loan  (HEAL) 
program 
Quarterly  interest  rates,  5417,  14940 
Meetings: 

Healthy  Stan  initiative;  technical  assistance 

conferences.  15''96 
Ryan  White  Comprehensive  .AIDS 
Emergency  Act  of  1990:  early 
intervention  services.  12946 
Meetings,  advisory  committees: 
Febniary.  2930.  3835 
March.  1644.  6028.  9226 
Apnl.  10440.  10565 
May.  12206,  14529.  18593.  21168 
June.  15028.  19368.  23085 
National  practitioner  data  bank: 

Research  capacity  expansion,  medical 

malpractice  and  liability,  8784 
User  fees,  13389 
National  vaccine  injury  compensation  program 

Petitions  receised.  3261.  54!'.  5420.  9960 
Organization,  functions,  and  authonty 
delegations. 
See  entnes  under  Public  Health  Service. 
Privacy  Act: 

Systems  of  records,  1327 

Hearings  and  .Appeals  Office.  Energy 
Department 

NOTICES 

Cases  filed.  430.  856.  1806.  1807,  3084-3086. 
3459,  4991.  5823.  6663.  8755.  10263.  12002, 
12725,  14701,  18818,  19851,  20606.  22424, 
22852.  24066.  24390.  25684.  27506,  27509. 
29646 

Decisions  and  orders.  431,  857,  1809.  2173, 
2175.  3087.  3460,  3828.  4054-4060,  8756. 
9353,  10264,  11213,  11553,  12003.  13467, 
14513.  20607.  20610.  22425.  22853.  22857, 
24066.  24391.  26086.  27511,  27513,  28394. 
29647 

Special  refund  prtxedures;  implementation. 

3090.  5824,  6664,  7368,  7371.  9005.  9353. 
,       10890,  14516.  20213.  20220,  21488,  23291, 
24182,  24802 

Hearings  and  .Appeals  Office.  Interior 
Department 

RULES 

Hearings  and  appeals  procedures; 

Surface  coal  mining;  special  rules,  2139       m 
Correction.  5061 

Historic  Preservation.  Advisory 
Council 

PROPOSED  RULES 

Regulatory  agenda,  17970 

NOTICES 

Meetings,  4036.  25068 
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Housing 

Housing  and  Urban  Development 
Department 

RULES 

Civil  money  penalties,  23622 
Community  development  block  grants 

Histoncally  black  colleges  and  universities; 
technical  assistance  special  purpose 
grants,  18%6 
Community  facilities 

Urban  homesteading,  6807 
Comprehensive  housing  afTordability  strategies, 
4480 
Reporting  and  recordkeeping  requirements, 
9169 
Fair  housing: 

Accessibility  guidelines,  9472 
Building  permit  deadline  extension.  11663. 

18878 
Correction,  28703 
AsaisUnce  program,  eligibility  criteria 
clarification,  22642 
Federal  real  property  use  to  assist  homeless, 

23789 
Funding  decisions,  advance  disclosure 

prohibition,  22088 
Homeless;  shelter  plus  care  program  guidelines, 

4494 
HUD  assistance  provisions,  accountability, 

11032 
Lobbying  of  HUD  personnel   standards.  22912 
Low  income  housing 
Elderly  or  handicapped  housing- 
Supportive  housing  for  elderly,  27104 
Supportive  housing  for  persons  with 
disabilities,  27070.  28589 
Elderly  or  handicapped  loan  program 

(Section  202).  6558 
HOPE  program  guidelines-^ 
Multifamily  units,  4436 
Public  and  Indian  housing,  4412 
Single  family  units,  4458 
Housing  assistance  payments  (Section  8)— 
Contract  rent  annual  adjustment  factors; 

retroactive  payments,  20078 
Fair  market  renu  for  new  construction 
and  substantial  rehabilitation.  18888. 
19932 
Minimum  property  standards. 
Water  supply  systems,  chemical  and 
bactenological  standards,  5)49 
Mortgage  and  loan  insurance  programs: 
Home  equity  conversion  mortgage 

demonstration,  16002 
Home  equity  conversion  mortgage 
demonstration,  insurance  authonty 
reservations  eliminaiipn 
Correction,  24239 
HOPE  grant  programs,  4476 
Income  venfication  procedure;,  for 

applicants  and  participanu  in  agency 
programs,  7518 
Correction.  11509 
Interest  rate  changes.  6264 
Maximum  mortgage  limits  for  high-cost 

areas.  14021.  22114 
Minimum  mortgagor  equity  applicable  to 
most  FHA  single  family  mortgages. 
24628 
Correction,  27900 
Mortgage  insured  under  section  235(r)  of 
National  Housing  Act.  refinancing, 
27622 
Multifamily  coinsurance  program, 
termination,  correction.  14642 


Mutual  mortgage  insurance  and 
rehabilitation  loans  - 
Mortgagee  disclosure  due  interest  upon 
mortgage  prepayments  and  maximum 
mortgage  amounts  for  high  cost  areas, 
etL-  ,  1 1<94(. 
Seven  unit  rule;  waivej,  27690  I 

Single  family  FHA  motfgb^  Insurance 

premiums.  -4622 
Single  family  insurance  claim  settlemenu, 

3212 
Single  riHim  occupancy  projects,  16198, 

24343 
Social  secuntv  and  employer  identification 
numbers  disclosure  by  applicants  and 
participants.  13280 
Protection  of  human  subjects;  Federal  policy, 
28003 
Correction.  29756 
Public  and  Indian  housing 
Housmg  assistance  funds;  applications  review 

and  alkKation.  9822 
Indian  housing   inapplicability  of  public 

housing  rules,  918 
Lead-based  pam(  hazard  elimination,  15170 
Technical  amendments,  13280 
Correction.  23()4"' 
Real  Estate  Settlement  Procedures  Act: 
Mortgage  loans  servicing  transfer.  19506 
Correction.  22910 

PROPOSED  RULES  | 

Community  development  block  grants: 
Indian  tribes  and  Alaskan  native  villages, 

28666 
Section  108  loan  guarantee  program,  21560 
Low  income  housing 
Home  investment  in  affordable  housing, 

11592 
Housing  assistance  payments  (Section  8)— 
Fair  market  rent  schedules  for  existing 
housing,  loan  management  and 
property  disposition,  mixlerale 
rehabilitation,  and  housing  voucher 
programs.  14732,  18555 
Fair  market  rents  for  new  construction 
and  substantial  rchabilitatKm,  6714 
Mortgage  and  loan  insurance  programs 

Insured  mortgages  m  default,  miscellaneous 

amendments.  W2I2  . 

Low  income  housing  mortgages;  | 

prepayment.  20262 
Mortgagee  approval  reform  and  direct 

endorsement  expansion,  29I(X3 
Mutual  mortgage  insurance  and 
rehabilitation  loans — 
Seven  unit  rule,  waiver,  8941 
Property  improvement  and  manufactured 
home  loans,  lending  institutions  i 

approval,  3302 
Single  family  development,  individual 

residential  water  purificaiuin  equipment 
acceptance.  6216 
Single  family  property  disposition  program. 
13996  I 

Mortgagee  Review  Board;  civil  money 

penalties  against  mortgagees  and  lenders, 
13984 
Nondiscrimination  on  basis  of  handicap; 

enforcement.  24604 
Public  and  Indian  housing: 
Comprehensive  jrant  program  establishment 

19434 
Consolidated  supply  program;  termination. 

26628 
Management  assessment  program.  15712 
Public  housing  lease  and  grievance 
procedures.  6248 


Regulatory  agenda,  17360 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  1017,  1400.  2533,  2534, 
4838-4841.  6029.  6031.  6861,  7054,  7870, 
8356.  8357.  9021.  9708.  10277-10280. 
12210.  13330.  15928.  20012.  20017.  20437- 
20439.  22727.  24402.  24530.  24565.  27298. 
27768-27771,  28166 
Agency  regulations  and  directives;  waiver 

procedures.  16337 
Committees;  establishment,  renewal, 
termination,  etc.: 
National  Manufactured  Home  Advisory 
Council.  23086 
Environmental  statements;  availability,  etc.: 
Niagara  Falls.  NY.  10280 
Port  Chester.  NY.  10911 
Grant  and  coopciative  agreement  awards: 
Public  and  Indian  housing- 
Public  housing  development  and  obsolete 
public  housing  major  reconstruction 
programs,  27027 
Grants  and  cooperative  agreements; 
availability,  etc  : 
Community  development  block  grant 
program- 
Community  development  work  study 

program.  9574 
Energy  systems  based  on  district  heating 
and  cooling,  technical  assistance. 
20314 
Historically  black  colleges  and  universities; 

technical  assistance.  8893 
HUD-administered  small  cities  program. 

21536 
Self-employment  projects,  technical 
assistance.  20068 
Facilities  to  assist  homeless- 
Excess  and  surplus  Federal  property.  439. 
1208.  2034.  2931.  4073.  5221.  6408. 
7391.  8785.  9965.  11234,  12211,  13159. 
14118.  14945.  16109.  19373.  20439, 
21684.  22878.  23909.  25097.  26427. 
27521.  28567,  29695 
Fair  housing  assistance  program.  20500 
Fair  housing  initiatives  program.  18954 
Funding  availability  notices;  new  prcKedures, 

14824 
Historically  black  colleges  and  universities 

program.  10496 
Housing  assistance  payments  (Section  8) — 
Certificate  and  housing  voucher  programs. 

756 
Loan  managemei.t  set-aside  program. 
26732 
Housing  counseling.  19902 
Moderate  rehabilitation  program- 
Single  room  occupancy  dwellings  for 
homeless  individuals.  23738.  28569« 
Nehemiah  housing  opportunity  program, 

23180 
Neighborhood  development  demonstration 

program,  1 3240 
Nonprofit  and  governmental  entities 

properties  sale  demonstration  program, 
14946 
Public  and  Indian  housing- 
Comprehensive  improvement  assistance 
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program.  13056 
Drug  elimination  program.  28290 
Indian  housing  development.  13378 
Public  housing  development  and  obsolete 
public  housing  major  reconstruction, 
13246,  14730.  29694 
Public  housing  drug  elimination  technical 

assistance  program.  14828 
Public  housing  resident  management 
program.  12426 
Rental  rehabilitation  program.  21570 
Rental  voucher  and  rental  certification 

programs.  24290 
Section  312  rehabilitation  loan  program. 

26728 
Supponive  housing  demonstration 
program- 
Handicapped  homeless  persons;  permanent 

housing.  2648.  12024 
Handicapped  homeless  persons; 

transitional  housing  program.  12024 
Transitional  housing  program.  2654 
Supportive  housing  for  elderly.  27126 
Supportive  housing  for  persons  with 
disabilities.  27070 
Persons  disabled  by  infection  with  human 
acquired  immunodeficiency  virus 
(HIV),  27138 
Limitations  on  combining  other  government 
assistance  with  HUD  housing  assistance; 
administrative  guidelines,  14436 
Low  income  housing 
Elderly  or  handicapped  housmg— 
HOPE  program  guidelines,  4506 
Interest  rate  loans.  1017 
Meetings: 

Regulatory  Barriers  to  Affordable  Housing 
Advisory  Commission,  5220.  19373 
Mortgage  and  loan  insurance  programs: 
Debenture  recall.  13180 
Disclosure  statements  provided  to 

mortgagers  regarding  accrual  of  interest 
after  mortgage  prepayment:  format, 
18951 
Flexible  subsidy  program,  operating 

assistance  and  capital  improvement  loan 
components.  21200 
Pre-foreclosure  sale  demonstration  program, 

24324 
Real  Estate  Settlement  Procedures  Act; 

initial  escrow  account  statement:  annual 
escrow  account  statement  advice,  13384 
Servicing  transfers:  model  disclosure 
statement  and  applicant's 
acknowledgement,  11886 
Mortgage  Reviev^  Board;  administrative 

actions.  15090 
Organization,  functions,  and  authority 
delegations: 
.Acting  Assistant  Secretary  for  Community 
Planning  and  Development;  order  of 
succession.  7g73 
Acting  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity,  order  of 
succession,  27027 
.Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner.  10492 
Deputy  Secretary,  9368 
Director,  Prograr   Compliance,  12303 
Fair  Housing  and  Equal  Opportunity 

Office- 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity,  12302 
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Deputy  Assistant  Secretary  for 

Enforcement  and  Compliance  et  al  . 
2588.  12.302 
Program  Compliance  Office.  Director, 

2589 
Regional  Office,  Directors.  2588 
Housing-Federal  Housing  Administration 

Comptroller.  10493 
Regional  Administrators  et  al  .  procureipent 

authority,  6407 
Regional  Counsel  et  al..  fair  housing 

complaints.  2931 
Regional  offices,  etc  .  order  of  succession- 
Houston.  6862 
Privacy  Act: 

Systems  of  records.  18593.  20435 
Public  and  Indian  housing: 

Lead-based  paint,  hazard  identification  and 

abatement.  8606.  12256 
Intenm  guidelines.  21556 
Senior  Executive  Service: 
'Performance  Review  Board;  membership, 

20231 
Stewart  B  McKinney  Homeless  Assistance 
Act;  Title  V*implementation.  8212 

Human  Development  Services  Office 

NOTICES 

.Agencv  information  collection  activities  under 
O.MB  review,  866,  867,  1016,  3112.  7388. 
7389,  12208.  12209.  14271 
Grants  and  cooperative  agreements; 
availability,  etc 
Child  welfare  services  State  programs; 

allotment  percentages.  705 
Coordinated  discretionary  funds  program. 

10948 
Developmental  disabilities- 
Basic  support  and  protection  and 

advocacv  formula  programs.  Federal 
allotment  to  States.  2025.  13482,  22725 
National  significance  projects.  12552 
Family  violence  prevention  and  services  for 
States.  Indian  Tribes,  and  Tribal 
organizations.  2026 
Head  Start  public  and  Indian  housing  child 

care  demonstration  project.  9794 
Indian  tribal  organizations;  older  Indians. 
supportive  and  nutritional  services. 
19012 
Runawav  and  homeless  youth  program.  279. 
3162,4334.  13214 
Meetings: 
Child  Abuse  and  Neglect  Advisory  Board, 

2770 
Federal  Council  on  Aging.  2770,  10275, 

24827 
President's  Committee  on  Mental 
Retardation.  2032 

Immigration  and  Naturalization 
Service 

RULES 

Immigration: 

Alien  classified  as  relative  of  U  S  citizen  or 
preference  immigrant;  classification 
petitions;  service  officers  powers  and 
duties,  28311 


i 


.Aliens — 

Conditional  basis  of  permanent  residence 
for  alien  spouses  and  children. 
battered  and  abused  conditional 
residents.  22635 
Excluded   dep^Ttation  violations;  penalty 
and  bond  pnxedure  imposition.  23213 
Aliens  granted  asylum   lawful  permanent 
resident  status  adjustment  procedures. 
26897 
.Applicant  processing  for  legalization 

program.  482 
Employees  transition  of  cenain  United  States 
businesses  operating  in  Hong  Kong,  visa 
eligibility.  2320<J 
Fines  and  penalties  imposition  and  collection 

26019 
Immigration  Nursmg  Relief  Act.  H-1 
nonimmigrant  nurses  adjustment  of 
status,  2803« 
Judicial  recommendations  against 
deportation,  elimination.  8906 
Lawful  permanent  residents  convicted  of 
aggravated  felonies,  relea.sc  procedures, 
23214 
Nonimmigrants;  waivers;  admission  of 

certain  inadmissible  aliens  extension  of 
ban.  23212 
Registration  and  fingerpnnting  of  aliens  m 
U.S- 
Nonimmigrants  bearing  Iraqi  and  Kuwaiti 
travel  documents.  1566 
Special  immigrant  status:  certain  aliens 
declared  dependent  on  juvenile  court, 
etc..  23207 
Immigration  Nursing  Relief  Act; 

implementalion.  11915 
Immigration  user  fee.  21917 
INS/Executive  Office  for  Immigrauon 

Review;  fee  schedule.  12647 
Nationality: 

Philippines  natives  with  active-duty  military 

service  during  World  War  II.  1 1060 
Posthumous  citizenship  to  aliens  or 
noncitizen  nationals  for  active  duty 
service.  22821 
Nonimmigrant  classes 

Alien  crewmen  performing  longshore  work, 
labor  disputes  and  authorized 
employment  specifications,  crewmen 
status  denial,  26016  . 

Foreign  government  and  intern«ional 

organization  officials'  dependents,  etc.; 
employment  authonzation,  2841 
Ports  of  entry;  list.  480 
Organization,  functions,  and  authonty 
delegations: 
Service  officers;  powers  and  duties,  etc.. 
18502 
Seizure  and  forfeiture  of  conveyances; 

conforming  amendments,  8685 
Temporary  protected  status,  618.  23491 
United  States-Canada  free-trade  agreement 
Temporary  entry  of  business  persons; 
facilitation,  480 

PROPOSED  RULES 

Immigration 
Civil  document  fraud  violations; 

investigation  procedures,  24758 
Manel  Cuban  parole  determinations.  21100 
Visa  waiver  pilot  program.  21101 
Nonimmigrant  classes: 
Employment  authorization  for  accompanying 
spouse  and  dei>endenis.  502 

47 


Iwaigntion 

F- 1  ftudent  employment  luthoriMtion  «nd 
extension  of  »uy  procedures,  2721 1 
Special  service*  ind  benefits,  user  fees,  3226 
United  Sutes-C«nM)a  free-trade  agreement 
Temporary  entry  of  business  persons, 
facilitation.  11328 

NOTICES 

Applications  and  petitions;  United  States 

businesses  operating  in  Hong  Kong,  1.1842 
Meetings: 

User  Fee  Advisory  Committee,  5848 
Naturalization  applications,  English  language. 
American  history,  and  civics,  Jtandardued 
lest.  2'»714 
Temporary  protected  status  program 
designations 
Kuwait.  12745.  142W.  2616.' 
Ubanon.  12746,  14290,  26164 
Libena.  12746.  26164 

Indian  Affain  Bureau 

RULES 

Fish  and  wildlife 
Wind  River  Reservation  Game  Code;  CFR 
Part  removed,  14835 
Grants 

Indian  business  development  program,  12436 
Land  and  water 
Indian  electric  piiwer  utilities,  Colorado 
River,  Flathead,  and  San  Carlos 
irrigation  projects,  1 5 1 36 
Tnbal  government 

Preparation  of  rolls  of  Indians  — 
Coquille  Indian  Tribe;  correction,  10806 

PROPOSED  RULES 

Human  services 

Indian  Child  Welfare  Acl  of  l'J78.  regulatory 
revisions  consultation  -icvsions.  5568 
l^w  and  order  on  Indian  reservations; 

Muskogee  Area  Tribes,  OK,  22808 

•  TTICES 

/       icy  information  collection  activities  under 

OMB  review,  6033,  9735.  22181 
Environmental  statements,  availability,  etc  : 
Fort  Mojave  Indian  Reservation.  CA  and 

NV,  8097 
Kaw  tnbal  lands,  OK.  2592 
La  Posta  Recycling  Center.  CA,  916 
Tulnlip  Indian  Reservation.  WA.  22068 
Facilities  improvement  and  repair  priority  list. 

20232 
Federally  owned  excess  property   transfer  to 

Southern  Ute  Tribe.  26300 
Grants  and  cooperative  agreements 
availability,  etc 
Highway  traffic  safety  projects.  28286 
Small  tribes  program.  3958 
Special  tnbal  court  fund.  2594 
Tnbal  self-governance  demonstration 
planning  program.  5530 
Hoopa-Yurok  Settlement  Act 
Claim  filing  sutute  of  limitations.  229»J8 
Settlement  roll  preparation.  12062.  22996 
Indian  tnbes,  acknowledgment  of  existence 
determinations,  etc 
Cow  Creek  Band  of  Umpqua  Tribe  of 

Indians,  1062 
Etowah  Cherokee  Nation.  5252 
Maidu  Nation.  26302 

Piqua  Sept  of  Ohio  Shawnee  Indians.  23160 
Upper  Kispoko  Band  of  Shawnee  Nation. 
23162 
Indian-owned  lands  under  junsdiction  of 
Sncrainento  area  office;  land  records 
custody  transfer,  13962 


Irrigation  projects;  operation  and  maintenance 
charges 
Blackfeci  Irrigation  Project.  MT,  439,  2036 
Rathead  Indian  Irrigation  Project,  MT, 

7392.  K7g6,  14118,  2.3000 
Fort  Hall  Irrigation  Project,  ID.  .'113 
Salt  River  Indian  Irrigation  Project.  AZ, 

27150 
Wapalo  Irrigation  Project.  WA.  5700 
Wind  River  Irrigation  Project.  WY,  27265 
Judgment  funds,  plans  for  use  and  distribution; 

Walker  River  I'aiulc  Tribe.  14008 
Meetings 

I  ribal  consultation  on  Indian  education 
topics.  22284 
MetlakatIa  Indian  Community,  AK  child 
custixly  proceedings;  jurisdiction 
resumption  petition.  6260 
Tribal-Stale  Compacts  approval;  Class  III 
(casino)  gambling 
Mashantuckci  Pcquoi  Tribe,  CT.  15746, 

;4W6  ^ 

Omaha  Iribe.  NE,  764  ' 

Prairie  Island  Sioux  Community  Reservation, 

MN,  lyiJOS 
San  Manuel  Band  of  Mission  Indians,  CA, 

13550 
Sis-seton-Wahpeton  Sioux  Tnbe,  SD.  13335 
Upper  Sioux  Community  Tribe.  MN,  I99I0 
Yankton  Sioux  Tribe,  SD,  28J06 
White  F.arth  Indian-owned  lands  in  Minnesota; 

land  records  transfer.  7516 
White  liarth  Reservation  Land  Settlement  Act: 
List  of  lands.  12818 

Indian  Health  Service 
NOTici-:s 

Grant  and  cooperative  agreement  awards: 
Indian  health  scholarship  program,  recipients 
list,  1315.' 
Grants  and  ci)operative  agreements;  , 

availability,  etc  ;  | 

American  Indian/Alaska  Native  tribal 
organuatKins.  tribal  management 
program,  1817,  11562.  27264 

Health  pr<ifcssions  educational  loans 

repayment  program,  14114 
Health  prolessums  preparatory  and 

scholarship  programs  for  Indians,  etc., 

26119  j[ 

Privacy  Act:  t 

Systems  of  records,  1 327 
Terminated  Utes  descendants;  services 
cessation,  8355 

Information  Security  Oversight  Office 

RULF-S  •    1 

National  security  information 
Prescribed  standard  forms,  2644 
Correction,  27559.  27901 

Inspector  General  Office,  Health  and 
Human  .Services  Department 

RULES 

Physicians  and  health  care  practitioners; 
adverse  information  national  data  bank. 

28488  ,, 

NOTICES  I 

Organisation,  functions,  and  authority 

delegations:  i 

Audit  Services  Office,  24199  I 


Institute  of  American  Indian  and 
Alaska  Native  Culture  and  Arts 
Development 

NOTICES 

Board  of  Trustees;  nominations.  13184 

Interior  Department 

Set  also  Fish  and  Wildlife  Service;  Geological 
Survey;  Heanngs  and  Appeals  Office, 
Interior  Department,  Indian  Affairs 
Bureau,  Land  Management  Bureau; 
Minerals  Management  Service;  Mines 
Bureau.  National  Park  Service; 
Reclamation  Bureau,  Surface  Mining 
Reclamation  and  Enforcement  Office 

RULES 

Acquisition  regulations,  15837 
Employee  responsibilities  and  conduct: 

Appendix  C  availability,  6991 
Watch  duty-exemption  program: 

Duty-exemption  entitlement  allocations  in 
Virgin  Islands.  Guam.  American  Samoa, 
and  Northern  Manana  Islands.  9621 

PROPOSED  RULES 

Acquisition  regulations: 

Conflict  of  interests;  withdrawn.  10227 
Natural  resource  damage  asses.sments,  19752 
Regulatory  agenda,  17414 
Watch  duty-exemption  program: 

Duty-exemption  entitlement  allocations  in 
Virgin  Islands.  Guam.  American  Samoa, 
and  Northern  Mariana  Islands.  812 

NOTICES 

Central  Anzona  Project.  AZ,  water  allocation 

and  service  contracting.  28404.  29704 
Coastal  Barrier  Resources  System;  maps.  26304 
Committees;  establishment,  renewal, 
termination,  etc.; 
Martin  Luther  King.  Jr .  National  Historic 

Site  Advisory  Commission.  2036 

National  Indian  Gaming  Commission.  8786 

Protecting  Our  National  Parks  Symposium 

Steering  Committee.  282 

Grazing  administration,  1991  grazing  fee.  1209 

Meetings 

Indian  Affairs  Bureau  Reorganization  Joint 
Tribal/BlA/DOI  Advisory  Task  Force. 
705.  5228.  6772.  14595.  26320 
Indian  Education  White  House  Conference 

Advisory  Committee.  22733.  29707 
Take  Pride  in  America  Advisory  Board, 

20624 
White  House  Conference  on  Indian 

Education  Advisory  Committee.  13485 
Oil.  gas.  and  potash  leasing  and  development: 
Designated  potash  area.  Eddy  and  Lea 
Counties.  NM.  5697 
Privacy  Act: 
Systems  of  records.  5014.  5016.  6032.  9734, 
19687 
Small  business  competitiveness  demonstration 
program;  target  industry  categones, 
expansion  plan,  706 
Watches  and  watch  movements;  allocation  of 
duty  exemptions: 
Guam,  11729 
Virgin  Islands.  11729 
Wetlands;  strategies  for  working  toward 

national  goal  of  no  net  loss;  meetings  and 
written  comments  availability.  8560 
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Internal  Revenue  Service 

RULES 

Employment  taxes  and  collection  of  income 
taxes  at  source: 
Employment  taxes  deposits,  13400 

Correction.  2619! 
Information  returns  and  payee  statements; 
penalty  for  failure  to  include  correct 
information.  15040 
Retirement  system  membership.  State  and 
local  government  employees.  29567 
Excise  taxes 

Form  720  procedures.  179 

Fuel  floor  stocks  of  1990;  gasoline,  diesel, 

and  aviation.  25364 
Ozone  layer  depleting  chemicals  and 
products  containing  chemicals.  18 

Income  taxes: 
Arbitrage  restnctions— 

Tax  exempt  bonds.  19023.  29432 
Capital  losses  and  excess  credits,  use  of 

prechange  tax  attributes.  29432 
Caribbean  Basin  countries,  investment 
qualification  requirements.  21926 
Cash  receipts  and  disbursement;  accounting 
methods;  use  limitation.  484 
Correction.  5062 
Departing  aliens;  certificates  of  compliance 

with  income  lax  laws.  3034 
Employee  business  expense  reiifibursements 
and  allowances;  reporting  and 
withholding,  correction.  8911 
Foreign  oil  and  gas  taxes,  foreign  tax  credit 
limitation.  11062 
Correction.  21926 
Foreign  sales  corporations- 
Adjusted  current  earnings,  alternative 

minimum  tax.  11080 
Foreign  base  company  oil  related  income. 
2845.  11511 
Foreign-owned  corporations;  information 

reporting.  28056 
Gam  or  loss  on  deemed  sale  of  affected 

target  stock,  treatment.  11093 
Highly  compensated  employee;  definition. 

3976 
Minimum  funding  requirements;  plan 

restoration;  correction,  19037 
Net  capital  and  foreign  currency  losses 

attributable  to  periods  after  October  31 
of  taxable  years  of  regulated  investment 
companies;  correction.  2808.  8130 
Nonresident  alien  individuals  and  foreign 
corporations;  untimely  filing  of  returns; 
correction.  1361.  5455 
Notional  pnncipal  contract  income.  1361 
Oil  and  gas  wells;  percentage  depletion 

limitations.  21935 
Personal  property  and  multiple  properties 
exchanges,  like-kind  exchanges.  14851 
Personal  property;  like-kind  exchanges, 
deferred  exchange  limitations,  and 
partnership  interest  exchanges.  19933 
Real  estate  transactions;  information 
reporting,  correction.  559.  3418 
State  income  taxes;  allocation  and 

apportionment  of  deductions.  10365 
Correction,  22760,  24000 
Withholding  upon  dispositions  of  US   real 
property  interests  by  publicly  traded 
partnerships,  trusts,  and  real  estate 
investment  trusts;  correction.  4542 
OMB  control  numbers  under  Paperwork 

Reduction  Act.  8912 
Presidential  election  campaign  financing,  21596 
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Correction.  27999 
Procedure  and  administration: 
Conference  and  practice  requirements.  24001 
Corporate  underpayments,  large;  increase  in 

rate  of  payable  interest,  correction,  2433 
Disclosure  of  return  information  to  Census 

Bureau.  9169 
Federal  tax  lien;  administrative  appeal  of 

erroneous  filing  of  notice.  19947 
Federal  tax  lien;  administrative  appeal  of 

erroneous  filing  of  notice,  correction. 

13584 
Information  reporting  requirements;  penalty 

for  failure  to  comply,  6969 
Making  elections,  extension  of  time.  14023 

Correction.  22331 
Tax  return  information  disclosure,  quality  or 

peer  review  and  incapacity  or  death  of 

preparer;  correction.  4676 

PROPOSED  RULES 

Employment  taxes  and  collection  of  income 
taxes  at  source: 
Employment  taxes  deposits,  395 
Correction.  4956 
Hearing,  ?98 
Retirement  system  membership.  Sute  and 
local  government  employees.  14488 
Hearing.  14487 
Estate  and  gift  taxes: 

Special  valuation  rules,  14321 
Hearing,  14321 
Excise  taxes: 
Form  720  procedures.  P9.  233 
Fuel  fioor  stocks  of  1990;  gasoline,  diesel 

fuel,  and  aviation  fuel,  correction.  4589 
Greenmail  receipt,  gain  or  other  income 

realized  by  recipient.  26631 
Manufacturers  and  retailers:  gasohol.  10 
percent  alcohol  requirement  and  later 
blending  rule.  7627 
Ozone  layer  depleting  chemicals  and 

products  containing  chemicals.  18.  50 
Retailers;  luxury  items.  36 

Heanngs.  1754.  11979 
Transportation  by  water;  heanng.  4590 
Income  taxes 
Accuracy-related  penalty.  8943 

Heanng.  12142 
Active  service  in  combat  zone; 

compensation.  10211 
Adjusted  current  earnings.  11122 
Arbitrage  restnctions— 

Tax  exempt  bonds.  19023.  19045  • 

Bad  debt  reser\es  of  banks;  correction.  5732 
Bonds  proceeds  used  for  reimbursement, 
19046 
Correction.  28123 
Business  cash  transactions  in  excess  of 
$10,000;  treatment.  22379 
Heanng.  22379 
Canbbean  Basm  countnes;  investment 
qualification  requirements.  21963 
Heanng.  21963 
Cash  receipts  and  disbursements:  accounting 

methods;  use  limitation.  484.  508 
Chantable  contnbutions,  allocation,  10395 
Correction,  12140 
Heanng,  23823 
Conclusive  presumption  of  worthlessness  of 
debts  held  by  banks.  24154 


INDEX 


Consolidated  return  regulations- 
Consolidated  groups,  4194.  4243 
Losses,  deductions,  and  credits;  use 

limitations.  4228.  4243 
Shon  taxable  years  and  controlled  groups. 
4183.  4243 
Debt  instruments  issued  for  property. 

potentially  abusive  situation,  issue  pnce 
determination.  21 1  !2 
Debt  instruments  with  onginal  issue 
discount,  contingent  payments.  8308 
Correction,  12423 
Departing  aliens,  certificates  of  compliance 

with  income  lax  laws.  3034.  3061 

Discharge  of  indebtedness  acquisition  of 

■  indebtedness  by  person  related  to 

debtor.  12135 
Correction.  28124 
Heanng.  12141 
Earnings  stnpping.  27907 

Heanng,  2''927 
Election  to  expense  depreciable  business 
assets,  12868 
Heanng,  12879 
Employee  stock  ownership  plans,  average 
benefit  percentage  test  applications 
correction,  5456 
Foreign  corporations;  insurance  income 
definition  and  computation,  15540 
Correction,  27707 
Heanng,  15570 
Foreign-owned  corporations;  information 

reporting,  correction.  4770 
Fnnge  benefits,  gross  income,  taxation,  and 
exclusions  (use  of  company  cars,  etc.), 
23038 
Heanng,  23041 
Gain  or  loss  on  deemed  sale  of  affected 

target  stock,  treatment.  11093.  1112" 
Highly  compensated  employee,  definition, 
3076,  4-323 
Heanng.  4022 
Insurance  companies,  discounted  unpaid 
losses.  20161 
Heanng.  2056" 
Interest  expenses;  allocation  and 
apportionment,  10397 
Correction.  12141.  13366  ,^ 

Heanng,  21640 
Large  corporate  underpayments  interest 
payable,  rate  increase,  heanng.  8967 
Low-income  housing  credit,  4588 
Minimum  funding  requirements  plan 

restoration,  heanng,  19055 
Normalization,  inconsistent  procedures  and 
adjustments- 
Correction.  732 
Withdrawn.  19825 
Oil  and  gas  wells:  percentage  depletion 
limitations.  21965 
Heanngs,  21965 
Partner  and  partnership  transactions 
treatments.  19055 
Heanng,  19071 
Passive  activity  losses  and  credits  limitations; 
self-charged  items  treatment.  14034 
Correction.  24154 
Heanng,  14040 
Preparers  penalty  for  undersutemeni  of 

49 


IRS 


<L 


iMptyer'i  habilily  on  tax  return  or 
refund  claim,  8'>59 
Correction,  12584 
Hearing,  12142 
Qualified  retirement  plans— 
Nondiscrimination  requirement; 
correction,  5456 
Qualified  separate  lines  of  busincvs,  "»!(« 
Related  foreign  persons;  owed  amounts 
deductions,  1 1531 
Correction,  14425 
Salvage  and  reinsurance  treatment,  11127 
Presidential  election  campaign  financing, 
correction,  733 
Heanng;  correction,  ''33 
Procedure  and  administration 
Bank  accounts  subject  to  levy.  21-day 

holding  period,  l')<)«>3 
Disclosure  of  return  information  to  Census 

Bureau,  <)16«).  9182 
Information  reporting  requirements,  penalty 

for  failure  to  comply,  6')<)9.  7001 
Jeopardy  levy  or  assessment  procedures, 

review,  21 456 
Liens,  failure  to  release;  civil  cause  of  action, 

2883'J 
Making  elections,  extension  of  time,  14023. 
14041 
Heanng.  2435^ 
Tax  collection  after  assessment  and 
<         commencement  of  judicial  priKcedings, 
statute  of  limitations,  27928 
Unauthorized  collection  actions,  civil  cause 
of  action,  28842 
Regulatory  agenda,  17776 
Tax  return  information  disclosure,  quality  or 
per  review  and  mcapacity  or  death  of 
preparer;  hearing,  12142 

NOTICES 

Art  Advisory  Panel,  closed  meetings,  repon 

availability,  10457 
Capital  construction  fund,  nonqualified 

withdrawals,  interest  rales,  248h<5 
Committees,  establishment,  renewal, 
termination,  etc 
Information  Reporting  Program  Advisory 
Committee,  28221 
Bkctronic  Tax  Filing  Systems  National 
^l  Conferences  and  Exhibitions,  trade  shows, 

10458,  14730 
Fuel  credit,  nonconventional  sources,  inflation 
adjustment  factor  and  reference  price. 
13361 
Grants  and  cooperative  agreements, 
availability,  etc 
Tax  Systems  Mcxiernuation    Federally 
Funded  Research  and  Developmeni 
Center,  21708 
Meetings 

Art  Advistuy  Panel,  7078,  12057 
Commissioner's  Advistuy  Group,  15132 
Organization,  functions,  and  authont> 
delegations 
Assistant  Commissioner  (Examination), 

23102 
Assistant  Commissioner  et  al  ,  5451,  2930«) 
Associate  Chief  Counsels  (Technical)  et  al  , 

14973,  21708 
Austin  Compliance  Center,  Director,  et  al., 

3295 
Examination  ca.se  managers,  9(» 
Revenue  Agents  (grade  GS-1 1  and  higher)  ei 

al  ,  14973 
Technical/Review  Staff.  Chief,  6419.  7078. 
12058 
Privacy  Act: 
Computer  matching  programs.  27992,  29524 
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Senior  Executive  Service: 

Performance  Review  Board;  membership, 
1054.  29.^06 

International  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

RLLES 

Archaeological  resources  protection,  21590 

PROPOSED  Rl  I.ES 

Archaeological  resources  protection.  389 

NOTICES 

Environmental  statements;  availability,  etc  : 
Rio  Grande  bouiidars  segment.  Brownsville. 
TX.  and  Matamoros,  Tamaulipas,  21!>86 

International  Broadcasting  Board 

NOTICES 

Meetings,  Sunshine  Act.  22511 

International  Cultural  and  Trade 
Center  Commission 

NOTICES  I 

Senior  Executive  Service: 

Performance  Review  Board;  membership, 

705H 

International  Development 
Cooperation  .\gency 

See  Agency  for  International  Development; 
Overseas  Private  Investment  Corporation 

International  Trade  Administration 

RLLES 

Watch  duty-exemption  program: 
Duty-exemption  entitlement  allocations  in 
Virgin  Islands.  Guam,  American  Samoa. 
and  Northern  Manana  Islands.  9621 

PROPOSED  RLLES 

Watch  duiyexemption  program: 
Dui\  exemption  entitlement  allocations  in 
*  \  irgin  Islands.  Guam.  American  Samoa, 
and  Northern  Manana  Islands.  812 

NOTICES 

Antidumping: 
Anhydrous  sodium  metasilicate  from  France, 

26976 
Animal  glue  and  inedible  gelatin  from— 
Netherlands,  1167 
Sweden,  1792 
Yugoslavia.  1 167 
Antifriction  bearings  (other  than  tapered 
roller  bearings)  and  parts  from — 
France.  11178 
Italy,  11181 
Japan.  11186 
Romania.  11190 
Singapore.  11191 
Sweden,  11193 
Thailand,  11195 
United  Kingdom,  11197 
West  Germany.  I12(X3 
West  Germany  et  al..  29618 
Aspheric  ophthalmoscopy  lenses  from  Japan. 

24056 
Ball  bearing,  mounted  or  unmounted,  and 

parts,  from  Argentina  et  al..  10237 
Barbed  wire  and  barbless  fencing  wire  from 

Argentina.  676 
Benzyl  p-hydroxybenzoate  from  Japan.  5795 


Brass  sheet  and  strip  from— 
Italy,  23272 
Sweden,  21128,  29619 
Canned  barllett  pears  from  Australia.  8982, 

28524 
Carbon  steel  butt-weld  pipe  fittings  from— 
China,  277.30 
Taiwan,  10234,  20187 
Thailand.  27733 
Carbon  steel  plate  from  Taiwan,  26050 
Carbon  steel  wire  rod  from  Argentina.  24057 
Chloropicnn  from  China,  8983.  29215 
Chrome-plated  lug  nuts  from— 
China,  15857,  22696 
Taiwan.  15860,  28739 
Circular  welded  carbon  steel  pipes  and  tubes 
from— 
Taiwan,  8741 
Thailand.  26648 
Clear  sheet  glass  from  Italy,  1793 
Coated  groundwood  paper  from — 
Austria  et  al.,  2900 
Belgium,  27231 
Finland,  27233 
France,  27237 
Germany,  27239 
United  Kingdom,  27241 
Color  picture  tubes  from  — 
Canada  et  al  ,  9667 
Korea.  5385,  19084,  29215 
Color  television  receivers  from  Korea, 

12701,  16295 
Cotton  shop  towels  from  China;  26050 
Cyanuric  acid  and  its  chlorinated  denvatives 

from  Japan.  239.  19338.  2921? 
Cyanuric  acid  from  Japan,  2741 
Drycleaning  machinery  from  Germany,  2901 
Elemental  sulphur  from— 

Canada,  4970,  5391.  16068 
Forged  steel  crankshafts  from  United 

Kingdom,  5975,  10860 
Fresh  and  chilled  Atlantic  salmon  from 

Norway,  7661,  14920 
Fresh  cut  flowers  from— 
Colombia.  9937.  12508.  26379.  27944 
Mexico.  1794.  20189.  29621 
Fresh  kiwifruit  from  New  Zealand.  23273 
Frozen  concentrated  orange  juice  from 

Brazil,  28138 
Gene  amplification  thermal  cyclers  and 
subassemblies  from  United  Kingdom, 
19638 
Granular  polytetrafluoroethylene  resin  from 

Italy,  22843 
Gray  ponland  cement  and  clinker  from — 
Japan,  12156,  21658 
Venezuela,  27496 
Heavy  forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles, 
from  China,  241,  6622 
High  information  content  flat  panel  displays 
and  subassemblies  from  Japan,  7008, 
10236 
High  power  microwave  amplifiers  and 

components  from  Japan,  14071.  26796 
Industrial  belts  and  components  and  parts, 
cured  or  uncured,  from — 
Italy,  27731 
Singapore,  24172 
West  Germany,  2500.  9672 
Industrial  phosphoric  acid  from  Israel,  9673 
Internal-combustion,  industrial  forklift 
trucks,  from  Japan,  23675 


FEDERAL  REGISTER  INDEX,  January— June  1991 


^ 


u 


Intematioaal 


Iron  constnjction  castings  from— 
Canada,  23274 
China,  2742 
India,  4789 
Large  power  transformers  from— 
France.  4789,  13618 
Japan  29215 
Light-walled  welded  rectangular  carbon 

steel  tubing  from  Taiwan,  5387,  26382 
Low-fuming  brazing  copper  rod  and  wire 
from— 
New  Zealand,  12169.  21355 
South  Afnca,  1381,  7013 
Malleable  cast  iron  pipe  fittings  from  Brazil, 

20193,  29220 
Mechanical  transfer  presses  from  Japan, 

23548 
Melamine  from  Japan,  4039,  10414 
Metal-walled  above-ground  swimming  pools 

from  Japan,  676 
New  minivans  from  Japan,  29221 
Oil  country  tubular  goods  from- 
Canada,  21659 
Taiwan,  26052 
Oscillating  fans  and  ceiling  fans  from  China. 

8742,  25664,  27732 
Personal  word  processoi^  from  Japan,  16296 
Photo  albums  and  filler  pages  from— 
Hong  Kong,  2902,  19342 
Korea,  2161,  12886 
Polychloroprene  rubber  from  Japan.  1799. 

5979 
Polyethylene  terephthalate  film,  sheet,  and 
stnp,  from — 
Japan,  16300,  20066,  25669 
Korea,  16305,  25669 
Portable  electnc  typewnters  from— 
Japan,  246,  14072,  14080,  14922,  27732 
Singapore.  22150 
Portland  cement,  other  than  white, 
nonstaining  portland  cement,  from 
Dominican  Republic,  20194 
Potassium  permanganate  from  China,  19640 
Racing  plates  (aluminum  horseshoes)  from 

Canada,  8183 
Railway  track  maintenance  equipment  from 

Austna,  1168 
Red  raspbemes  from  Canada,  677,  19087 
Refined  antimony  tnoxide  from  China.  23549 
Roller  chain,  other  than  bicycle,  from  Japan, 
2749,  5796,  9674,  18564,  19345.  21128. 
23277,  23550,  23680 
Sheet  piling  from  Canada.  1800,  18565 
Shop  towels  from  Bangladesh,  19088 
Shop  towels  of  cotton  from  China.  4040 
Silicon  metal  from— 

Argentina,  5980.  13116.  19835 
Brazil.  5980,  13118.26977 
China,  4596.  18570,  26649 
Small  electnc  motors  of  5  to  150  horsepower 

from  Japan,  5796 
Sodium  thiosulfate  from— 
China.  2904,  6623 
Germany.  6623 
United  Kingdom.  6623 
Sparklers  from  China,  417,  20588.  27946 
Stainless  steel  butt-weld  pipe  and  tube 

fittings  from  Japan.  3070.  14922,  20592 
Stainless  steel  cooking  ware  from  Korea. 

9195 
SUinless  steel  plate  from  Sweden,  26052 
Standard  carnations  from  Chile,  3446,  14081 
Sundard  welded  carbon  steel  pipe  and  tube 
from  Turkey,  2501,  23864 


Steel  wire  rope  from — 
Argentina,  16320 
China,  16319.  21988 
India.  16322,  21988 
Mexico,  16317.  28370 
Taiwan.  16325.  21988 
Thailand,  16323,  21988 
Sugar  from — 
Belgium,  26052 
France.  26053 
Germany,  26053 
Tapered  roller  beanngs  and  pans,  finished 
and  unfinished,  from— 
Hungary.  28525 
Japan.  13618,  20593 
Romania.  1169,  23280 
Tapered  roller  beanngs  and  parts  from— 

China,  66 
Tapered  roller  beanngs  four  inches  or  less  in 
outside,  diameter  and  components  from 
Japan,  14924,  23278,  26054 
Tan  cherry  juice  and  tan  cherry  juice 
concentrate  from— 
Germany.  15326 
Yugoslavia.  15327 
Television  receivers,  monochrome  and  color, 
from  Japan,  3447,  3449,  5392.  8983, 
13620,  15328,  16069,  16072,  19345. 
19346.  23281,  24370,  26061,  26719 
Tubeless  steel  disc  wheels  from  Brazil,  14083 
Tungsten  ore  concentrates  from  China.  6835 
Valves  and  connections,  of  brass,  for  use  in 
fire  protection  system,  from  Italy.  5388 
Welded  carbon  steel  standard  pipes  and 
tubes  from  India,  26650 
Antidumping  and  countervailing  duties: 
Administrative  protective  order  practice; 

change  in  notification.  19983 
Administrative  protective  orders;  violations 

sanctions,  10234.  14926,  27230 
Administrative  review  requests,  1793.  3445. 
6621,4319,  5385,9936,  11177.  14927. 
15856,23271,25663.27943 
Cheese  quota;  foreign  government  subsidies; 
Annual  list,  2750 
Quanerly  update.  14231 
Committee^;  establishment,  renewal, 
termination,  etc  : 
Automotive  Paru  Advisory  Committee. 

28138 
Exporters"  Textile  Advisory  Committee  et 

al..  15330 
Latin  Amenca/Carnbean  Business 
Promotion  Council,  23681 
Countervailing  duties: 

Antifnction  beanngs  (other  than  upered 
roller  beanngs)  and  paru  from 
Smgapore.  9681,  26384 
Apparel  from — 
Argentina.  19089 
Thailand,  8743,  2239J 
Ball  beanngs,  mounted  or  unmounted,  and 

pans  from  Turkey,  10238 
Carbon  black  from  Mexico.  4042.  1 1543 
Carbon  steel  products  from  Sweden.  19091 
carbon  steel  wire  rod  from— 
Malaysia,  28863 
New  Zealand,  28863 
Saudi  Arabia,  28866 
Carbon  steel  wire  rod  from— 


Argentina,  26387 
Malaysia,  14927,  26652 
Saudi  Arabia,  26652 
Ceramic  tile  from  Mexico,  9677.  27496 
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Circular  welded  carbon  steel  pipes  and  tubes 
from — 
Thailand.  1173.  25407.  29222 
Cold-rolled  carbon  steel  fiat-rolled  products 

from  Argentina.  41".  28527 
Cotton  sheeting  and  sateen  from  Peru,  7013. 

1 1 544 
Cotton  shop  towels  from  Pakistan,  8743, 

28740 
Cotton  yam  from  Peru.  ''01?.  11444 
Cut  flowers  from  CosU  Rica.  2163 
Deformed  steel  concrete  reinforcing  bar 

(rebar)  from  Peru.  68 
Electncal  conductor  aluminum  redraw  rod 

from  Venezuela.  6"«.  14232.  24173 
Fabncaied  automotive  glass  from  Mexico. 

14234 
Ferrochrome  from  South  Afnca.  12170 
Fresh  and  chilled  Atlantic  salmon  from 

Norway,  7678.  14921 
Fresh  and  chilled  whole  Atlantic  groundfish 

from  Canada.  205^5.  28530 
Fresh,  chilled,  and  frozen  pork  from  Canada. 

29464 
Fresh  cut  fiowers  from  Ecuador.  1974.  4675, 

121^2.  26062 
Frozen  concentrated  orange  juice  from 

Brazil,  9345.  25670 
Gray  portland  cement  and  clinker  from 

Venezuela.  27498       ^    . 
Heaw  iron  construction  casimfsQ-om  Brazil. 

20596 
Industnal  phosphonc  acid  from  Israel,  2751. 

2638"  ''. 

Iron-metal  castings  from  India.  1976.  29626 
Lamb  meat  from  New  Zealand,  27243 
Leather  weanng  apparel  from— 
Argentina.  10410 
Colombia,  13621,  23865 
Mexico.  12173,  25410 
Leather  weanng  apparel  from  Mexico.  25410 
Litharge  and  red  lead  from  Mexico,  20596, 

28530 
Live  swine  from  Canada,  5676.  10410.  28531. 

29224 
Miniature  carnations  from  Colombia.  9196. 

14240 
Oil  country  tubular  goods  from  Argentina. 

Pig  iron  from  Brazil.  5401,  5403,  23682, 

24174 
Pistachios,  in-shell;  from  Iran.  9196.  19835 
Porcelain-on-steel  cookmgware  from 

Mexico,  96^5.  26064 
Portland  hvdraulic  cement  and  clinker  from 

Mexico.  10415.  19094 
Red  raspbernes  from  Canada,  2163 
Rice  from  Thailand,  68 
Roses  and  other  cut  fiowers  from  Colombia, 

Q19" 
Round  shaped  agncultural  tillage  tools  from 

Brazil.  ^340.  15862.  21530.  24058 
Shop  towels  from  Bangladesh.  680.  7342, 

15330 
Silicon  metal  from  Brazil.  680.  26988 
Standard  pipe  and  line  pipe  from  Argentina. 

4044 
Steel  wire  rope  from— 
India.  4259.  683'.  11406 
India  and  Thailand.  26994 
Thailand.  4262,  11406 
Textile  and  textile  products  from  Argentina. 
71 
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Textile  mill  products  from — 

Mewco,  12175,  26065 
Unprocessed  float  glass  from  Mexico,  23866 
Viscose  rayon  juple  fiber  from  Sweden. 

16326 
Welded  carbon  steel  pipe  and  lube  from 

Argentina,  7014 
Wool  from  Argentina.  12181,  21661 
Yam  products  from  Thailand.  1800 
Customs  duties  and  taxes  exemption  for  foreign 
air  earners;  retjucst  for  finding  of 
reciprocity  (Saudi  Arabia),  28140 
European  Community  common  approach  to 
standards,  testing,  and  certification  (1992); 
issue  papers  availability.  8984  > 

Export  trade  certificates  of  review,  511,  843. 
1175,  1669,  2502.  4045.  4599,  4601,  5797, 
5799,  11544.  12182.  13451,  13622.  14241. 
14345.  16328.  21128,  21355,  22844.  23284, 
25671,  26853.  27946,  28140,  28371,  29464 
Foreign  buyer  program;  domestic  trade  shows 

support,  2<M65 
Grants  and  cooperative  agreements, 
availability,  etc 
US  firms  esublishing  commercial  presence 
in  Eastern  Europe;  pilot  program. 
29378.  29534,  29782 
Meetings: 
Automotive  Parts  Advisory  Committee.  9939 
European  Community  Common  Approach 
to  Standards.  Testing,  and  Certification 
in  1992  Advisory  Committee,  15072 
Exporters'  Textile  Advisory  Committee, 

6837,  22846 
Importers  and  ReUilers"  Textile  Advisory 

Committee.  995,  1801 
Management-Labor  Textile  Advisory 

Committee,  995,  1801 
President's  Export  Council.  3071.  13453, 
13624,  18573.21127.  21129,  22152 
Scope  rulmgs;  list,  1801,  19833 
Senior  Executive  Service 

Performance  Review  Board,  membership, 
18806 
Short  supply  determinations 
Alloy  steel  plate.  5980,  9680 
Aluminum-killed  cold-rolled  steel  sheet, 

23286,  25410 
Coater  blade  steel,  3239,  5683 
Continuous  cast  steel  billets,  19983 
Continuous  cast  steel  slabs,  1981,  4265,  5061, 

9679 
Doctor  blade  steel,  10539,  12888 
High  strength  damage-resisunt  steel  rail, 

25069 
Hot-rolled  D6A  alloy  steel  strip,  19835, 

22697 
Large  diameter  pipe,  27734 
Large  diameter  steel  line  pipe.  3240,  7343, 

9752 
Stainless  steel  wire  rod,  7834.  9197.  11^7. 

15863 
Steel  axle  tubes.  12888 
Steel  plate.  5799,  10416 
Steel  rail,  29230 
Steel  tubes,  8745 
Type  302  HQ  stainless  steel  wire  rod,  14345, 

20194 
Type  409  CB  welding  quality  stainless  steel 

wire  rod,  9197,  14082,  25070 
Type  430  suinless  steel  wire  rod,  10538. 

12890,  19348 
Welding  quality  continuous  cast  steel  billets, 

24372 
Wide  stainless  steel  hot  bands,  1983.  6372 


United  States-Canada  free-trade  agreement; 
binational  panel  reviews: 
Fresh,  chilled,  and  frozen  pork  from  Canada, 
4266,  12182.  14242,  21356,  28741,  28742 
Oil  country  tubular  goods  from  Canada, 

426'.  24373 
Self-propelled  bituminous  paving  equipment, 
replacemeni  parts,  from  Canada,  26656 
Sheet  piling  from  Canada,  21357 
Watches  and  watch  movements;  allocation  of 
duly-exemptions: 
Guam'.  11  ■'29 
Virgin  Islands,  11729 
Applications,  hearings,  deiermmalions.  etc: 
Agriculture  Department,  Agricultural 

Research  Service,  et  al.,  13624 
Argonne  National  Laboratory  et  al,,  2754 
Cornell  University  Medical  Center  et  al., 

5981 
Eastern  Virginia  Medical  School  et  al.,  1512 
Fo(xl  and  Drug  Administration  et  al.,  29468 
Interior  Department  ct  al.,  19095 
Louisiana  State  University  et  al.,  23872 
Magec-Womcn's  Hospital,  19095 
Metro  Health  Medical  Center  et  al.,  29469 
Michigan  Slalc  I  niversity  et  al  ,  26995 
NASA  Langlev  Research  Center  et  al..  4047 
National  Institute  of  Standards  and 

Technology  et  al.,  843,  8184.  22395, 
23735 
National  Institutes  of  Health  et  al.,  23286 
Oregon  Slate  University  et  al.,  5981 
Pennsylvania  State  University  et  al.,  11545, 

12816,  12891.  14424,  19095 
Texas  .A&M  University  et  al.,  19096 
Texa.s  Tech  University  Health  Sciences 

Center  et  al.,  11546 
University  of— 
Arizona.  29469 

Arizona  et  al..  4046,  5982.  13211.  22152 
California.  23288 

California  at  Berkeley  et  al.,  2541 1 
California  et  al  .  4971,  12890 
California,  Santa  Barbara,  28141 
Florida.  11547 
Florida  et  al  ,  2754 
Ma.ssachusetts  at  Amherst,  29469 
Massachusetts  Medical  Center,  25412 
Minnesota  et  al  .  2754 
North  Carolina  at  Chapel  Hill,  23287 
University  of  Pennsylvania,  21662 
Vermont  et  al  ,  19096 
Virginia  et  al.,  19097 
VA  Medical  Center,  19097 
V  A   Medical  Center  et  al.,  14929 
Wake  Forest  University  et  al.,  28371,  29528 
Washington  University  School  of  Medicine 

ct  al  .  25412 
William  Patterson  College  of  New  Jersey  et 

al  .  10416.  13211 
Williams  College  et  al..  23873 

International  Trade  Commission 

RULES 

Practice  and  procedure: 
Imports  sold  at  less  ihan  fair  value  pr 
subsidized  exports  to  U.S.,  injury  to 
domestic  industries;  investigations,  11918 

NOTICES 

Administrative  protective  orders;  breaches 

investigation  summary,  4846 
A'gency  information  collection  activities  under 

OMB  review,  3482,  27032 
Harmonized  Tariff  Schedule,  U.S.: 
Prtxluction  sharing,  7058 


Review  procedures,  25692 
Import  investigations: 
Acid-washed  denim  garments  and 

accessories,  including  jeans,  jackets, 
bags,  and  skirts,  4851.  7059. 
14534,235596,  25693,  28168,  27032 
Air  impact  wrenches.  2773,  5839.  11754. 

29261 
Alfalfa  products,  conditions  of  competition 
between  U.S.  and  Canadian  industries, 
20021 
Aspherical  ophthalmoscopy  lenses  from 

Japan,  29261 

Automotive  fuel  caps  and  radiator  caps  and 

related  packaging  and  promotional 

materials.  870,  5236,  10916,  15630 

Ball  bearings,  mounted  or  unmounted,  and 

parts  from  Argentina,  et  al.,  7398.  14534 
Bathtubs  and  other  bathing  vessels  and 

materials,  25694 
Battery-powered  nde-on  toy  vehicles  and 

components,  871,  2773,  15631 
Benzyl  parabcn  from— 

Japan,  5839 
Carbon  steel  butt-weld  pipe  fittings  from 

China  and  Thailand,  24410 
Canbbcan  Basin  Recovery  Act- 
Impact  on  US  industries  and  consumers; 
1990  annual  report,  ^169 
Central  and  Eastern  Europe;  export 

competitiveness  of  major  manufacturing 
and  services  sectors.  1 1755 
Chrome-plated  lug  nuts  from  China  and 

Taiwan,  1822,  21390,  28169 
Coated  groundwood  paper  from  Austria  et 

al  ,  444,  7059 
Doxorubicin  and  preparations  containing 

same.  20022 
Electnc  fans  from  China,  28170,  29261 
Erasable  programmable  read  only  memories, 
components,  products  containing 
memones,  and  processes  for  making 
memones,  13651 
Fans  with  brushless  DC.  motors,  2774 
Food  trays  with  lockable  lids,  20022,  25695 
Fresh  and  chilled  Atlantic  salmon  from 

Norway.  14535 
Fresh  kiwifruit  from  New  Zealand.  2(X)23. 

28171 
Commercial  microwave  ovens,  assembled  or 

unassembled,  from  Japan,  28171 
Gene  amplification  thermal  cyclers  and 
subassemblies  from  United  Kingdom, 
1648,  22446 
Gray  portland  cement  and  clinker  from — 
Japan,  21391,  22053 
Venezuela,  24202 
Greater  economic  integration  within 

European  Community  effects  on  United 
States;  report,  24411 
Hand-held  aspherical  indirect 

ophthalmoscopy  lenses  from  Japan, 
21173 
Heavy  forged  handtools  from  China.  872, 

7060 
High-information  content  fiat  panel  displays 

and  subassemblies  from  Japan,  12741 
Industrial  phosphoric  acid  from  Israel,  3482 
Microporous  nylon  membrane  and  products 
containing  same,  1649.  9370,  10302, 
13652 
Mmivans  from  Japan,  26694 
Monoclonal  antibtidies  used  for 

therapeutically  treating  humans;  gram 
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negative  bacterial  infections,  3484,  4676, 
14536,  18835.  23596,28172 
Personal  word  processors  from— 
Japan.  285.  21391 
Singapore,  285 
Plastic  encapsulated  integrated  circuits,  4851 
Polyethylene  terephthalate  film,  sheet,  and 
strip  from— 
Japan,  872,  25695 
Korea.  872,  25695 
Polymer  geognd  products  and  processes. 

873,  11756.  21392.  22447.  23596,  29262 
Portable  electnc  typewriters  from  Singapore, 

19125.  27033 
Portland  hydraulic  cement  and  clinker;  U.S.-    1 

Mexico  competition  conditions.  4852 
Power  transmission  chains,  chain  assemblies, 
components,  and  products  containing 
same.  1822.  2774.  7060 
Red  tart  cherries,  economic  and  competitive 
factors  affecting  US   industry,  9977, 
18836 
Refined  antimony  trioxide  from  China, 

20443,  28172 
Rotary  printing  apparatus  using  heated  ink 
composition,  components,  and  systems. 
18836 
Scanning  multiple-beam  equalization  systems 
for  chest  radiography  and  components, 
8215,  11756.  18836 
Self-inflating  mattresses.  14536 
Services;  US  and  Mexico  sector  profiles 
and  Mexican  impediments  to  trade. 
25696 
Sheet  piling  from  Canada,  1823,  25695 
Shop  towel  from— 

Bangladesh,  14121,  23596 
Shopping  carts  from  China  and  Taiwan. 

1649,  4852 
Silicon  metal  from— 
Argentina,  24834 
Brazil,  15632 
China,  8216,  27033 
Sodium  thiosulfate  from— 

Germany  et  al  ,  7060 
Sparklers  from  China.  1650,  28173 
Static  random  access  memories  and 

integrated  circuit  devices  roniaining 
same,  etc  ,  70«)1.  13653.  21393,  28173, 
29262 
Steel  wire  rope  from— 

Argentina  et  al..  286.  20024  k 

India,  8217 
Tart  cherry  juice  and  tart  cherry  juice 
concentrate  from  Germany  and 
Yugoslavia,  12743.  22447 
Title  VII  investigations,  ongoing;  briefing 
schedule  change  (shop  towels  from 
Bangladesh,  etc  ).  16112 
Tungsten  ore  concentrates  from  China.  3485, 

11756 
United  States-Canada  Free-Trade 
Agreement;  accelerated  tariff 
elimination,  economic  effect  on  U.S. 
industries  and  consumers.  286 
United  States-Mexico  Free  Trade 

Agreement;  probable  economic  effects 
oi.  U  S  industries  and  consumers,  5841, 
10572,  14536 
Wire  electrical  discharge  machining 

apparatus  and  components.  5839,  12744 
International  Harmonized  System 

nomenclature,  possible  modifications 
review  procedures,  873 
Meetings;  Sunshine  Act,  456.  1667.  3299.  4672, 
5730  7898,  10459,  13518,  18607.  19893, 
22511.24237.26457.27997 


Interstate  Child  Support  Commission 

See  Commission  on  Interstate  Child  Support 

Interstate  Commerce  Commission 


RULES 

Miscellaneous  technical  amendments,  18532 

Correction,  24119 
Motor  earners 
Competitive  bidding  regulations;  CFR  Pan 

removed.  9635 
Interstate  buses,  smoking  prohibition.  1745 
Surety  bonds  and  policies  of  insurance, 
28110 
Freight  forwarder: 

Surety  bonds  and  policies  of  insurance, 
28110 
Organization,  functions,  and  authonty 
delegations: 
Secretary.  8721 
Practice  and  procedure: 

Practitioners,  nonattorney.  licensing.  1374 
Rail  licensing  procedures- 
Maps  in  abandonment  proceedings;  policy 
statement.  18741 
Recordation  of  documents;  documents 
executed  with  declaration  m  lieu  of 
notanzation,  10519 
Correction.  12423 
Railroad  acquisition,  c.ntrol  merger, 

consolidation  project,  trackage  nghts.  and 
lease  procedures: 
Bankrupt  Railroad  Service  Preservation  and 
Employee  Protection  Act,  regulations 
removed.  10808 
Tanffs  and  schedules: 

Rail  rate  quotations;  filing  exemptions,  8722 

PROPOSED  RULES 

Contracts  and  exemptions: 

Freight  car  hire  compensation  practice,  1781 
Correction.  4028 
Motor  earners 
Contracts  for  transportation  of  property. 

9339 
Declaratory  order  petitions- 
Yellow  Freight  System,  Inc.,  7323 
Practice  and  procedure 
Administrative  dispute  resolution  procedures, 
including  negotiated  rulemaking;  poHcy 
statement,  ''191 
Recyclable  commodities,  railroad  rates- 
Compliance  procedures.  410 
Safety  fitness  policy,  26370,  26372 
Rail  carriers: 

Reporting  requirements;  revision,  23543 
Regulatory  agenda.  18326 
Tanffs  and  schedules 

Railroad  transportation  contracts,  24365 

NOTICES 

Administrative  procedures 

Insurance  facsimiles  (fax):  nonacceptance, 
24202 
Agency  information  collection  activities  under 

OMB  review.  1823.  14951.  18836 
Environmental  statements,  availability,  etc.: 

Indiana  &  Ohio  Railway  Co  .  23Q36 
Meetings;  Sunshine  Act.  102.  ^30.  4t,72.  5248, 
6710.9250,  11587.  12582,  14148.  15400. 
19893,  22198,  26851.  27556 
Motor  earners: 

Agricultural  cooperative  transponation  filing 

notices,  534,  14122.  20444 
Compensated  intercorporate  hauling 

operations,  534,  3116.  5236,  6413,  8792, 
9977    11^2.13183,  16112,  19376,20444, 
23088  2W$,  25138,  26437,  27537,  28572 


Declaratory  order  petitions- 
Jasper  Wyman  &  Son  et  al  .  24091 
Finance  applications.  5706.  7062.  10572. 
27033 
Rail  earners 

Association  of  .Amencan  Railroads  et  al. 
tank  car  allov^ance  system  investigation. 
294^ 
Cost  of  capital,  railroad  industry's  annual 

rate  proceeding.  708.  28572 
Cost  ratio  for  recyclables.  determination, 

etc  .  445 
Cost  recovery  procedures- 
Adjustment  factor.  1652.  12259,  28412 
PrcxJuctiMty  adjustment,  6680 
Declaraior>  order  petitions — 

Agribusiness  Shippers  Group.  3117,  11458 
Direct  service  orders- 
Chicago  Central  &  Pacific  Railroad  Co,, 

26694 
D&H  Corp  cl  al  ,  5019 
Railroad  revenue  adequacy  determinations, 

13710.  27969  _  --—i 

State  intrastate  rail  rate  authority)*— 


Colorado.  6680,  1*^9,  28924 
Kentucky.  9738 
Minnesota.  7878,  9977 
New  Mexico,  11459 
North  Dakota.  446 
Oregon,  19376 
Washington,  27538 
Wavbill  data;  release  for  use,  874,  1411.  7878, 
'24412 
Railroad  operation,  acquisition,  construction, 
etc  : 
American  European  Express,  Inc..  27775 
Anzona  &  California  Railroad  Co   Limited 

Partnership,  22738 
Atlantic  &  East  Carolina  Railroad  Co.,  2041 
Beaufort  &  Morehead  Railway.  Ine  .  7062 
Burlington  Northern  Railroad  Co..  7062, 

16346,  24203 
Burlington  Northern  Railroad  Co.  et  al.. 

27034 
Canadian  Pacific  Ltd  et  al..  87,  15633 
Chicago  &  Nonh  Western  Transportation 

Co.,  26144 
Chicago  Southshore  &  South  Bend  Railroad 

Co.,  2042.  26437 
Colorado-Denver/Warehouse  Delivery.  Inc.. 

2947,  4645 
Consolidated  Gram  &  Barge  Co  et  al..  1823 
Consolidated  Rail  Corp.,  26834,  27776 
Crosbyton  Railway  Co.,  Inc.,  14122 
CSX  'Transponation,  Inc..  5020,  5842,  7732, 

14389 
Cundiff.  Gregory  B..  4852 
Dodge  City  Ford  &  Bucklin  Railroad  Co.. 

5842 
Eastern  Illinois  Railroad  Co.,  29263 
Garden  City  Co-op,  Inc..  21394 
Garden  Spot  &  Northern  Limited 

Partnership  et  al,  13183 
Georgetown  Railroad  Co.,  13336,  23597 
Great  Western  Railway  Co.,  23936 
Great  Western  Railway  Co.  of  Iowa,  Inc., 

23937 
Huron  &  Eastern  Railway  Co.,  Inc.,  3486, 

3487 
Illinois  Central  Corp  et  al.,  874,  12952 
Illinois  Central  Railroad  Co..  19883 
Indiana  &  Ohio  Eastern  Railroad.  Inc.,  2042 
Indiana  &  Ohio  Rail  Corp.,  1652 
Indiana  Hi-Rail  Corp.,  28573 
Iron  Cliffs  Railway  Co.,  3118 
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Interstate 

Joppa  A  Eastern  R«ilro«d  Co  ,  21.^04,  22738 

Ufarge  Corp  ,  14275 

Lewis  County  Industrial  Development 

Agency  et  al  ,  5843 
Lewisburg  A  Buffalo  Creek  Railroad  Corp.. 

25138 
Mahoning  Valley  Railway  Co  .  287 
Maine  Central  Railroad  Co  et  al .  14275 
Maine  Transportation  Department,  14276, 

15634 
Manufacturers'  Junction  Railway  Co  ,  9738 
Manno.  John  H.  et  al  .  18836 
Massachusetts  Central  Railroad  Corp  ,  4077 
Metropolitan  Railway  Co  .  Inc  .  et  al  ,  27034 
Missouri  Pacific  Railroad  Co  et  al  ,  7063 
MNVA  Railroad,  Inc  ,  708 
Mohawk  &  Adirondack  Railroad  Co.,  Inc., 

12259 
MonteVerdi.  David,  et  al  .  5843 
New  Orleans  Lower  Coast  Railroad,  Inc., 

13337 
New  York,  Susquehanna  4  Western  Railway 

Corp,et  al.  708 
Norfolk  Southern  Railway  Co  ,  27775 
Ogeechee  RaOway  Co  et  al ,  12555 
Puget  Sound  A  Cascade  Railroad  Co  .  4300 
RailTex,  Inc  .  13337 
Robey.  Richard  D  .  25138 
Rutherford  Railtbad  Development  Corp., 

25697 
Saginaw  Valley  Railway  Co.  Inc,  1026 
South  Carolina  ^entral  Railroad  Co  ,  Inc..  et 

al .  27538       \   . 
South  Dakota  Railway  Co  ,  2441 1 
South  Kansas  A  OHaWia  Railroad,  Inc.. 

1026 
Southern  Pacific  Transportation  Co    709 
Southern  Railway  Co  .  1541 
SouthRail  Corp  .  288 
SPCSLCorp,  12036 
SPTC  Holding,  Inc  .  et  al  .  24203 
St.  Lawrence  A  Raquette  River  Railroad, 

5020 
St.  Louis  Southwestern  Railway  Co.,  1411. 

5020 
Tenneco  Inc  ,  8361 
Texas  A  Oklahoma  R  R  Co.,  25697 
Trailer  Train  Co  et  al..  11459 
Verdi.  David  Monte,  et  al  ,  12259.  13183 
West  Shore  Railway  Services,  Inc  .25139 
Wichita,  Tillman  A  Jackson  Railway  Co  , 

709,  1669 
Wisconsin  Central  Ltd  .  26145,  28413 
Railroad  services  abandonment 
Atchison,  Topeka  4  Sanu  Fe  Railway  Co., 

11756 
Bad  Water  Line,  10573 
Bangor  A  Aroostixik  Railroad  Co ,  29712 
Boston  4  Maine  Corp.  et  al  ,  20444 
Brandywine  Valley  Railroad  Co  .  25696 
Burlington  Northern  Railroad  Co  ,  1541. 

3117,  1W59,  24091 
Cedar  Valley  Railroad  Co  ,  534 
Central  Michigan  Railway  Co,  15931 
Chicago  A  North  Western  Transponation 

Co.  11757.  28924 
Chicago  Southshore  A  South  Bend  Railroad 

Co,  15095 
Consolidated  Rail  Corp  ,  27969 
CSX  Transportation,  Inc.  1652,  1824.  3117, 

5731,  6413,  8792,  10443,  12385,  12386, 

12955,  13842,  14951,  21393,  22184,  28173 
Duluth  A  Northeastern  Railroad  Co  ,  14389 
Duluth,  Missabe  A  Iron  Range  Railway  Co  , 

28573 
Ferdinand  A  Huntingburg  Railroad  Co.. 

29263 


Florida  West  Coast  Railroad  Co..  11460 
Georgia  Southern  A  Flonda  Railway  Co., 

1653 
Illinois  Central  Railroad  Co.,  11569 
KCT  Railway  Corp.,  1210.  5237,  27538 
Ltiuisiana  &  Delta  Railroad.  Inc..  2948 
Maine  Central  Railroad  Co.  et  al..  26145 
Missouri  Pacific  Railroad  Co.,  23088 
New  York,  Susquehanna  A  Western  Railway 

Corp,  28174 
Nichola.s.  Fayette  A  Greenbrier  Railroad 

Co,  15095 
Norfolk  A  Western  Railway  Co.,  6413, 

18597 
Norfolk  &  Western  Railway  Co.  et  al..  16114 
Norfolk  Southern  Railway  Co.,  20625 
Northern  Indiana  Commuter  Transportation 

District,  446 
NRUC  Corp  et  al.,  2948 
Otter  Tail  Valley  Railroad  Co..  Inc..  14276 
So<i  I  ine  Railroad  Co.,  1210 
Southern  Pacific  Transportation  Co  .  4645. 

6414.  11569 
StiuthRail  Corp.,  26695 
St  Joseph  Terminal  Railroad  Co.,  88 
St.  Louis  Southwestern  Railway  Co.,  6680, 

24411 
Union  Pacific  Railroad  Co.,  14952 
Wayne  County.  NY,  20444 
Wisconsin  Central  Ltd..  2774.  13337 
Railroads,  and  property  and  passenger  motor 
earners,  annual  operating  revenues  index, 
20625 
Water  carriers: 
Finance  applications,  5706.  7062,  27033 

Joint  Board  for  Enrollment  of 
Actuaries 

NOTICES 

Meetings: 

Actuarial  Examinations  Advisory 

Committee.  12955.  25440 

Judicial  Conference  of  the  United 
States 

NOTICES  • 

Meetings 
Judicial  Conference  Advisory  Committee 
on— 
Appellate  Rules,  9370 
Bankruptcy  Rules,  23937 
Civil  Rules.  1655.  21688 
Criminal  Rules.  18838 
Practice  and  Procedure  Rules,  25139 

Justice  Assistance  Bureau 

NOTICES 

Grants  and  cooperative  agreetnents; 
availability,  etc.: 
Cnminal  histciry  record  information  and 
identification  of  convicted  felons, 
improvement,  1 1275 
Structured  sentencing  policies  and  practices; 
development  and  implementation,  27970 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 
.Administration;  Federal  Bureau  of 
Investigation;  Federal  Prison  Industries. 
Inc  ,  Foreign  Claims  Settlement 
Commission.  Immigration  and 
I  Naturaliiation  Service,  Justice  Assistance 

I  Bureau,  Justice  Programs  Office.  Justice 


Statistics  Bureau;  Juvenile  Justice  and 
Delinquency  Prevention  Office,  National 
Institute  of  Corrections,  National  Institute 
of  Justice;  Parole  Commission;  Prisons 
Bureau;  Victims  of  Cnme  Office 

RULES 

Acquisition  regulations; 
Contracting  officers  selection,  appointment, 
and  termination,  bureau  certification  of 
quarterly  reports,  etc  ,  26340 
Administration  functions,  practices,  and 
procedures 
Anti-Drug  Abuse  Act,  implementation- 
Possession  of  controlled  substances;  civil 
penalties  assessment,  1086 
Organization,  functions,  and  authority 
delegations: 
Assistant  Attorney  General,  civil  claims 

compromise  and  closing,  12666 
Assistant  Attorney  General,  Civil  Rights 
Division,  Immigration  Related  Unfair 
Employment  Practices,  Special  Counsel 
Office,  12349 
Assistant  Attorneys  General  et  al  ; 
judgments,  fines,  penalties,  and 
forfeitures,  8923 
Chief,  US.  National  Central  Bureau. 
f  International  Criminal  Police 

Organization  (INTERPOL-USNCB), 
21600 
Defense  Secretary,  4943 
Deputy  Attorney  General  et  al.,  10509 
International  Affairs  Office,  25628 
Postmaster  General,  12846 
United  States  Marshals  Service  fees,  2436 
Production  or  disclosure  of  material  or 
information 
Federal  Bureau  of  Investigation. 

identification  records;  production  fee 
increase,  22825 
Protection  of  human  subjects;  Federal  policy, 
28003 
Correction,  29756 
Seizure  and  forfeiture;  conforming 

amendments,  8685 
Voting  Rights  Act,  procedural  amendments; 
Reporting  and  recordkeeping  requirements, 
26032 

PROPOSED  RULES 

Americans  with  Disabilities  Act; 
implementation: 
Nondiscrimination  on  basis  of  disability- 
Public  accommodations  and  in  commercial 

facilities,  7452,  7494 
State  and  local  government  services.  8538 
Criminal  justice  information  systems 

FBI  system;  inclusion  of  juvenile  records, 
25642  3 

Federal  claims  collection: 
Tax  refund  offset,  8734 
Production  or  disclosure  of  material  or 
information: 
Federal  Bureau  of  Investigation; 

identification  record  production  fee 
increase,  3812 
Regulatory  agenda,  17494 
Voting  Rights  Act  of  1965,  Section  5; 
administration  procedures: 
Preclearance  requests,  data  submission  on 
magnetic  media.  10348 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  1211.  5423,  9977,  13184. 
20445,  24412 
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Financial  Institutions  Anti-Fraud  Enforcement 
Act;  agent  for  declarations  received.  22738 
Grants  and  cooperative  agreements; 
availability,  etc  : 
Amencans  with  Disabilities  Act;  technical 

assistance  program,  25980 
Immigration  related  employment 

discrimination,  public  education.  28769 
Prejudice  and  bigotry  related  cnmes. 
projects  to  combat  and  respond  to 
crimes.  27269 
Immigration  Reform  and  Control  Act; 
implementation: 
Employment  discrimination,  filing 
requirements,  1 1272 
Immigration  Related  Unfair  Employment 
Practices,  Special  Counsel,  agreements 
with  State  and  local  agencies,  26146 
Joint  newspaper  operation  agreements: 

Manteca  News  and  Manteca  Bulletin.  29263 
w      Organization,  functions,  and  authonty 
delegations 
Education  Department;  civil  nghts 
compliance  duties.  18577 
Pollution  control;  consent  judgments: 
A.B.  Hirshfeld.  Press,  Inc.,  15932 
Abbeville,  LA,  et  al .  26835 
Acushnet  Co.  et  al.,  12556 
Agway.  Inc.,  et  al.,  12556 
Alabama  Power  Co.  et  al.,  1542 
Aliens  Manufacturing  Co.,  Inc.,  15095 
Allied  Corp  et  al.,  3266 
Allworth,  Inc  et  al.,  15932 
Aluminum  Co.  of  Amenca  et  al,  26835 
AMF,  Inc  ,  24092 
Armstrong  World  Industries,  Inc..  ei  al.. 

21174 
Asarco,  Inc.,  et  al.,  21174 
AVX  Corp.  et  al .  535 
Bailey,  Orville,  ei  al ,  9738 
Bangor,  ME.  22448 
Barker  et  al.,  22448 
Beazer  East,  Inc  ,  29263 
Belleville,  IL,  10283 
BOC  Group,  Inc  ,  4300 
Boonville,  IN,  et  al.,  10573 
Burlington  Northern  Railroad  Co  et  al , 

9233 
Burrows  et  al ,  24834 
Chevron  Chemical  Co  et  al ,  6863 
Chovanak  et  al.,  6035 
Chromalloy  Amencan  Corp.  et  al.,  22739 
Ciba-Geigy  Corp  et  al  ,  1653 
Colorado  &  Eastern  Railroad  Co.,  Inc.,  6035 
Colt  Insulation,  Inc  ,  2948 
Connne,  UT.  et  al  ,  9978 
Custom  Insulation,  Inc  ,  et  al.,  22739 
Davis  Walker  Corp.,  10574 
Dezer  Properties  Co.,  7399 
Dow  Corning  Corp..  14537 
Dunkirk,  NY,  22448 
EDO  Corp  et  al  ,  7878 
E.I  du  Pont  de  Nemours  A  Co.,  10574 
Elkem  Metals  Co  et  al.,  5237 
Environmental  Conservation  A  Chemical 

Corp.  et  al,,  12955 
Environmental  Services,  Inc..  et  al.,  10574 
Euclid.  OH.  et  al..  10443 
Exxon  Corp..  12956 
Gencorp,  Inc..  et  al..  23724 
General  Motors  Corp.,  10282 
George  Fox  College  et  al.,  24092 
Gerbaz  et  al.,  12387 

Goodyear  Tire  A  Rubber  Co.  et  al.,  22740 
Greater  Greensburg  Sewage  Authority, 
23597 


29500 


Gulf  Coast  Recycling,  Inc,  1654 
Harris  A  Devoe  Paints  Corp.,  14389 
Harnson  Contracting,  Inc.  23598 
Hercules,  Inc  ,  et  al  .  19691 
Hollingsworth  Solderless  Terminal  Corp. 

24835 
Huron  Dressed  Beef  Co  .  10283 
Hussmann  Corp..  15932.  27777 
Intel  Corp,  et  al .  23598 
Interstate  Brands.  Inc  .  et  al.,  11272 
Ionia  City.  MI,  21175 
Iowa  Electric  Light  A  Power  Co.,  27778 
Ivey,  Roben,  et  al..  15096 
Jessee  Roofing  A  Pointing  Co  ,  Inc 
J  M,  Huber  Corp  .  22887 
J  V   Peters  A  Co  ,  Inc.  et  al..  11461 
Larry  Fncker  Co..  Inc..  et  al,  5424 
Marisol  et  al .  8218 
Metropolitan  Council  et  al,  28174 
Midwest  Solvent  Recovery,  Inc..  13653 
Moorestown.  NJ.  et  al,  1654 
Morgan,  William  D  .  Jr ,  et  al.,  23598 
MRAC.  Inc  ,  535 
Mt  Pleasant,  PA,  1654 
National  Cement  Co..  Inc  ,  3266 
National  Wrecking  Co.  et  al,  9233 
Newaygo.  MI.  10283 
Nicolet,  Inc  .  14952 
Northern  Aroostook  Regional  Incinerator 

Facility,  27272 
Ovster  Bay,  ME.  1655 
Peirce,  NY.  et  al,  27778 
Pfizer  Pigments.  Inc.,  et  al,  22888 
Pinetree  Power-Tamworth,  Inc.,  10575 
Plastics  Manufacturing.  Inc.,  7878 
Products  for  Power,  24835 
RAY.  Inc.,  et  al  .  23598 
Rasmussen,  29264 
San  Jose,  CA,  et  al,  27779 
Sanford  Airport  Authority.  7399 
Savage  Enterpnses,  Inc  .  et  al,  27779 
Seagoville,  TX,  et  al ,  7400 
Sinclair  Oil  Corp.  et  al.  10443 
South  Essex  Sewerage  District  et  al,  26155 
Southern  Foundry  Supply.  Inc  .  ei  al,  27539 
Tacoma,  WA,  12956 
Temrac,  Inc.,  et  al,  24835 
Thomas  Solvent  Co  et  al,  875 
Todd  Shipyards  Corp  et  al,  12745 
Union  Pacific  Railroad  Co.,  3267 
Union  Research  Co  .  Inc  ,  et  al ,  3267,  7400, 

9233 
Unitank  Terminal  Service  et  al  .  12556 
United  States  Smelting  Lead  Corp..  27272 
Unitor  Ships  Service,  Inc  ,  4300 
USX  Corp.,  26156 
Vinas,  Oscar  Hernandez,  14390 
Virgin  Islands  Water  A  Power  Authonty  et 

al,  13653 
Wallace  et  al,  21175 
WE   Blain  A  Sons,  Inc  ,  26155 
Westchem  Agricultural  Chemicals,  Inc.,  et 

al.  9234 
Weyerhaeuser  Co.,  6681 
Wheeling-Pittsburgh  Steel  Corp.,  2483b 
Wick  Construction  Co  .  Inc.,  et  al,  14537 
Wisconsin  Tissue  Mills,  Inc.,  5238 
Witco  Corp.,  5424 
Zimmer  Paper  Producu,  Inc.,  9023 
Pnvacy  Act; 

Systems  of  records,  9234,  26836 
Settlement  agreements; 

DeMenno/Kerdoon,  29264 
Voting  RighU  Act  certification; 
I       Yuma  County,  AZ,  7878 


Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc  ; 
Discretionary  programs  (1991  FY),  1672, 

7065 
Innovative  neighborhood  onented  policing, 

national  evaluation,  2042 
Police  use  of  excessive  force;  study,  27973 

Justice  Statistics  Bureau  | 

NOTICES 

Cnminal  history  record  information  quality; 
volunlarv  improvement  standards,  5849 
Grants  and  cooperative  agreements; 
availability,  etc.. 
Criminal  history  record  information  and 
identification  of  convicted  felons; 
improvement.  1 1275 
Discretionarv  programs  (1991  FY),  7732 
Federal  statistics  program.  ''063 

Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.; 
Comprehensive  program  plan  for  1991  FY, 

6232 
Discretionary  programs  (1991  FY),  22960 
Missing  Children's  Assisunce  Act;  program 
pnonties.  25172 
Meetings: 
State  JuvenilewJustice  Advisory  Groups 
National  (Coalition,  14543 


Labor  Department 
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See  also  Employ  mem  and  Training 

Administration,  Emplovmenl  Standards 
Administration,  labor  Statistics  Bureau, 
Mine  Safetv  and  Health  .Administration, 
Occupational  Safely  and  Health 
Administration,  Pension  and  V.  el  fare 
Benefits  .Administration.  \  eterans 
Employment  and  Training.  Office  of 
Assistant  Secretary.  Wage  and  Hour 
Division;  Workers'  Compensation 
Programs  Office 

PROPOSED  RULES 

Redvuxxi  employee  protection  program, 

untimely  appeals  and  applications.  13299 
Regulatory  agenda,  17530 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  88,  712,  2044,  3271,  4083, 
4853,  5850,  7400,  8793,  10927.  11278. 
11570,  11571.  12261.  12270,  13185,  14123, 
14390,  14953.  16118.  19377,  20474.  22449, 
24413.  25698.  26838.  27973.  28928.  29715 
Alternative  dispute  resolution  and  negotiated 
rulemaking  procedures;  use  by  agency, 
23599.  28177 
Committees,  establishment,  renewal, 
termination,  etc 
Business  Research  Advisory  Council,  6038 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,  5''0" 
Immigration  Nursing  Relief  Advisory 
Committee.  1027 
Consumer  pnce  index;  U.S.  city  average,  4108, 
4645 
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Grants  and  cooperative  agreements; 
availability,  etc 
LIFT  (Labor  Investing  for  Tomorrow) 
Awards  program,  1 34<»i 
Meetings 
Trade  Negotiations  and  Trade  Policy  Labor 
Advisory  Committee,  2537,  12260, 
18597.  23600,  28575 
Organiiation,  functions,  and  authority 
delegations: 
Wage  Appeals  Board,  4156 

Labor  Statistics  Bureau 

NOTICES 

Meetings: 
Business  Research  Advisory  Council,  12747 
Labor  Research  Advisory  Council,  19883 
Occupational  Safety  and  Health  Statistics 
Stale  Research  Advisory  Committee, 
12958 

Land  Management  Bureau 

RULES 

Forest  management 
Forest  products,  sales- 
Timber  or  other  negative  resources; 

trespass  control,  10n3  i 

Oil  and  gas  leasing 

Inspection  by  non-Federal  employees; 

cooperative  agreement  with  Slates  and 
inbcs,  2996 
Public  land  orders: 
Alaska,  13413.  23023,  23232 
Anzona,  18519 
California,  1492.  16277 
Colorado,  2443,  3524.  11940.  14206.  14475, 

14865.  15505.  21530,  27693.  29590 
Florida.  14476 

Idaho.  11939,  11941.  19595.  19596.  19806 
Montana,  2442,  3039,  14476,  20066.  23022, 

26035 
Nevada,  2442,  11941.  16278.  19596.  24119, 

27692 
New  Mexico.  3038,  5731.  10380,  14865. 

19952 
Oregon,  20550.  20551 
Uuh,  13081 
Washington,  11940 
Wyommg,  11940 
Range  management: 
Wild  free-roaming  horse  and  burro 
management — 
Prohibited  acts,  administrative  remedies, 
and  penalties;  private  maintenance  and 
care  agreement  cancellation,  786 

PROPOSED  RULES 

Forest  management  , 

Sales  administration,  contract  modification, 
extension,  and  assignment.  28850 
Minerals  management 
Oil  and  gas  leasing,  onshore  oil  and  gas 

geophysical  exploration,  onshore  oil  and 
gas  operations,  etc  ,  mineral  resource 
information  availability,  etc  ,  24767 
Onshore  oil  and  gas  operations.  Federal  and 
Indian  oil  and  gas  leases- 
Order  No   3.  site  security,  seal 
requirements,  etc  .  15061 


Order  No.  8;  well  completions,  workovers. 
and  abandonments.  20568 
Onshore  oil  and  gas  operations;  Federal  oil 
and  gas  leases- 
Violations  of  oil  and  gas  operating 

regulations,  orders,  lea.se  terms  and 
conditions;  as.scssments.  21464 
Petroleum  placer  claims,  particularly  oil 
shale  claims.  938 
Oil  and  gas  leasing 

Onshore  drilling  operations.  1965 
Recreation  management: 

Visitor  services,  rules  of  conduct;  motor 
vehicles  safety  belt  requirements.  24363 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  86,  9022,  10442,  10913, 
12383.  21170.23716 
Airport  iea-ses 

Nevada,  706,  5837 
Alaska  Native  claims  selection: 
Ahtna,  Inc  .  7057 

Bering  Straits  Native  Corp.,  19689 
Calista  Corp..  23930.  27266 
Cape  Fox  Corp.,  3114 
Chenega  Corp.,  9227 
Doyon,  Ltd  ,  1209,  19373 
Ekiutna,  Inc  .  4074 
Gwitchyaazhee  Corp..  19689 
Knikatnu.  Inc.,  12383 
NANA  Regional  Corp.,  Inc.  4295.  20232, 

23716,  28569 
Ounalashka  Corp.,  26435 
Sealaska  Corp.,  1209,  2933,  26136 
St.  George  Tanaq  Corp.,  10442 
Tanacross.  Inc  .  26136 
Tyonek  Native  Corp.,  4074,  7717 
Boundary  establishment,  descriptions,  etc.: 

National  wild  and  scenic  rivers  systems,  2037 
Classification  of  public  lands; 
Anzona.  6409,  28408 
Nevada,  8788 
Closure  of  public  lands: 
California.  2934,  6033,  29259 
Montana.  22733 
Nevada.  4074,  7393,  18595 
New.  Mexico,  6410 
Oregon,  2536,  12948.  21684 
Wyoming.  6410.  13335,  22182 
Coal  leases,  exploration  licenses,  etc.:* 
Alabama,  14271,  21389,  26830 
Colorado,  8788,  10442,  23299 
Kentucky.  4295,  13485 
Montana.  15930 
New  Mexico,  2771 
Utah,  11566 

Wyoming.  2038.  14530,  15091,  20442 
Coal  management  program: 
Oklahoma;  Federal  coal  area  designation  for 
category  5  royalty  rate  reductions,  etc., 
27771 
Committees;  establishment,  renewal, 
termination,  etc.: 
Gila  Box  Riparian  National  Conservation 
Area  Advisory  Committee,  12948 
Conservation  and  recreatten  areas: 
California  Desert  Conservation  Area  Plan, 

5229,  8788 
El  Malpais  National  Conservation  Area 
general  management  plan,  NM,  8789 
Environmental  concern;  designation  of  critical 
areas: 
Baker  Resource  Area,  OR,  20018 
Environmental  statements;  availability,  etc.: 
A-J  Mine  project,  AK.  2771 
Alturas  Resource  Area,  CA,  14712 


Big  Piney-LaBarge  Area  coordinated 

activity  plan,  WY,  283 
Bull  Mountains,  MT,  5230 
Clark  County  Regional  Flood  Control 

District,  NV,  14713 
Colorado  Interstate  Gas  Co  ,  CO;  natural  gas 

pipeline  nght-of-way,  28569 
Elko  County,  NV,  14118,  20624 
Elko  District,  NV,  1819 
Exxon  Wyoming-Dakota  Pipeline  Segment 

et  al.,  ND  and  WY,  5016 
Fence  Lake  Area,  NM,  2771 
Fort  Cady  mining  operation.  CA,  21685 
Glenwood  Springs  Resource  Area  et  al.,  CO, 

99?  1 
Low -level  radioactive  waste  disposal  site- 
San  Bernardino,  CA.  21389,  24407 
Northeastern  Nevada;  Betze  mining  plan-of- 

development.  28766 
Pony  Express  Resource  Area.  UT.  2038 
Sleeping  Giant  and  Sheep  Creek  wilderness 

study  areas.  MT.  9971 
South  Coast  Resource  Area.  CA.  29707 
Spokane  District.  WA;  West  Side  State 

exchange.  11566.  24200.  29494 
Stone  Cabin  Mine.  ID,  14947 
Thousand  Springs  Power  Plant  project.  NV, 

28923 
Vegetation  treatment  program;  thirteen 

contiguous  western  States.  2703 1 
Wales  Creek.  Hoodoo  Mountain,  and  Quigg 

West  wilderness  study  areas.  MT.  533 
Washakie  Resource  Area.  WY.  5229 
Waste  Isolation  Pilot  Plant  Project,  NM, 
3114 
Grants  and  cooperative  agreements; 
availability,  etc  : 
Global  change  research,  ecosystems  of 
western  and  northern  United  States. 
10567  ; 

Jurisdictional  transfers: 
Minnesota,  1819 
Nevada,  732 
Land  use  plans: 
Anzona,  1821 
Management  framework  plans,  etc: 
Colorado,  27967 
Idaho.  4075.  22883 
Utah,  4296,  10571,  13486,  14947 
Meetings 

Albuquerque  District  Advisory  Council, 

2934.  26435 
Albuquerque  District  Grazing  Advisory 

Board.  5017 
Arizona  Strip  District  Advisory  Council. 

21501 
Anzona  Strip  District  Grazing  Advisory 

Board.  1645 
Battle  Mountain  Distnct  Advisory  Council, 

1645.  19373 
Battle  Mountain  District  Grazing  Advisory 

Board.  15381 
Boise  District  Advisory  Council.  22182 
Boise  District  Grazing  Advisory  Board. 

3837,  22733 
Burley  Distnct  Advisory  Council,  20018 
Burley  Distnct  Grazing  Advisory  Board, 

15381 
Burns  DistncJ  Advisory  Council,  27535 
Butte  Distnct  Advisory  Council,  18831 
Butte  District  Grazing  Advisory  Board, 

10913 
California  Desert  District  Advisory  Council, 
4075.  14947,  26435  " 
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California  Desert  Distnct  Grazing  Advisory 

Board,  21685 
Canon  City  Distnct  Advisory  Council, 

20018 
Canon  City  District  Grazing  Advisory  | 

Board,  13181 
Carson  City  District  Advisory  Council, 

27536 
Casper  Distnct  Advisory  Council,  23716 
Casper  Distnct  Grazing  Advisory  Board, 

16109 
Cedar  City  District  Grazing  Advisory 

Board,  6410 
Coos  Bay  Distnct  Advisory  Council,  29494 
Craig  Distnct  Advisory  Council,  1210,  9022, 

19689,  28767 
Craig  Distnct  Grazing  Advisory  Board, 

2772 
Elko  Distnct  Advisory  Council,  24087 
Grand  Junction  Distnct  Advisory  Council, 

19374 
Grand  Junction  Distnct  Grazing  Advisory 

Board,  7057 
Helicopters  and  motorized  vehicles  use  for 
gathenng  wild  horses  and  burros,  440 
Idaho  Falls  Distnct  Grazing  Advisory 

Board,  1645,  22182 
Kingman  Resource  Area  Grazing  Advisory 

Board,  4296 
Lakeview  Distnct  Grazing  Advisory  Board, 

7717 
Lakeview  Distnct  Multiple  Use  Advisory 

Council,  12025,  23716 
Lakeview  Distnct  Multiple  Use  Grazing 

Advisory  Board,  23716 
Las  Cruces  District  Advisory  Council,  15381 
Las  Cruces  District  Grazing  Advisory 

Board,  10913 
Las  Vegas  District  Advisory  Council,  16109 
Las  Vegas  Distnct  Grazing  Advisory  Board, 

20624 
Lewistown  Distnct  Grazing  Advisory 

Board,  13181 
Lewistown  District  Multiple-Use  Advisory 

Council,  11267 
Medford  District  Advisory  Council,  14119, 

27536 
Miles  City  District  Grazing  Advisory  Board, 

22182 
Moab  Distnct  Advisory  Council,  27773 
Moab  Distnct  Gnizing  Advisory  Board, 

1645,  28767 
Montrose  Distnct  Advisory  Council,  14119 
Montrose  Distnct  Grazing  Advisory  Board, 

12383 
National  Public  Lands  Advisory  Council, 

6862,  27536 
Northern  Alaska  Advisory  Council,  7057, 

27266 
Phoenix  Distnct  Advisory  Council.  20624 
Phoenix  Distnct  Advisory  Council  et  al., 

4076 
Pnneville  District  Advisory  Council.  14713 
Prineville  Distnct  Grazing  Advisory  Board. 

9972 
Richfield  District  Advisory  Council,  19120 
Richfield  Distnct  Grazing  Advisory  Board, 

27266 
Rock  Springs  District  Advisory  Council, 

7874 
Roseburg  District  Advisory  Council.  12383. 

29494 
Roswell  Distnct  Grazing  Advisory  Board, 

28767 
Safford  Distnct  Advisory  Council,  7394, 
24830 


Safford  District  Grazing  Advisory  Board, 

7394.  24830 
Salem  Distnct  Advisory  Council.  11751 
Salmon  Distnct  Advisory  Council.  8789. 

19374 
Salt  Lake  District  Advisory  Council,  21389 
Salt  Lake  Distnct  Grazing  Advisory  Board. 

1540 
San  Juan  River  Regional  Coal  Team,  2038 
San  Pedro  Ripanan  National  Conservation 

Area  Advisory  Committee.  3838 
Shoshone  Distnct  Advisory  Council.  12949 
Shoshone  Distnct  Grazing  Advisory  Board. 

5230 
Southern  Alaska  Advisory  Council.  22445 
Spokane  Distnct  Advisory  Council.  9972 
Susan ville  Distnct  Advisory  Council,  6412 
Susanville  Distnct  Grazing  Advisory  Board, 

5017 
UinU  Southwestern  Utah  Regional  Coal 

Team,  440 
Ukiah  Distnct  Advisory  Council,  9369. 

23717 
Vale  Distnct  Grazing  Advisory  Board. 

14120  ; 

Vale  Distnct  Multiple-Use  Advisory 

Council.  5018 
Vernal  Distnct  Advisory  Council.  25438 
Vernal  Distnct  Grazing  Advisory  Board, 

7057 
Wild  Horse  and  Burro  Advisory  Board.  868. 

14713 
Winnemucca  Distnct  Advisory  Council, 

15092 
Winnemucca  Distnct  Grazing  Advisory 

Board.  13651 
Worland  Distnct  Grazing  Advisory  Board, 

4842 
Worland  Distnct  Multiple  Use  Advisory 

Council.  11751 
Yuma  Distnct  Advisory  Council.  16341 
Mineral  leasing;  common  earner  requiremenu: 

California.  26136 
Motor  vehicle  use  restnctions 
California.  2935,  22017 
Nevada,  22017 
Motor  vehicles;  off-road  vehicle  designations: 

Utah,  28408 
National  wild  and  scenic  nver  systems, 
nominations: 
San  Juan  and  San  Rafael  Resource  Areas. 
UT",  23930 
Oil  and  gas  leases 

California,  3115,  14531.  15930 
Michigan.  23717 
North  Dakou.  26692 
Oklahoma.  21501 

Wyoming.  868.  2039,  3838.  5018.  5422,  8789, 
11267,  14714,  20442,  21502,  24087.  24830 
Opening  of  public  lands: 
Anzona,  24830 
California,  28410 
Colorado,  1821 

Idaho,  1018,4297.  13710.  25136 
Montana.  24407 
Nevada.  14120.  20019.  21685 
New  Mexico.  7397 
Oregon.  9972.  14385.  14948.  28570 
Washmgton.  6411.  12298.  14385.  28409 
Organization,  functions,  and  authonty 
delegations: 
Wyoming  State  office;  public  room  hours 
change,  5230 
Pipeline  nght-of-way  applications 

New  Mexico,  22734,  27267 
Realty  actions;  sales,  leases,  etc.: 
.    Alaska,  15930.  24831 


Arizona.  2185.  4843.  7394.  8358.  11267, 

12257.  14948.  21390.  23593.  24831.  28167 
California.  440.  442.  533.  707.  869.  2935- 

2942.  3838.  407b.  4644.  5018.  5702.  6034. 
6863.  8790.  13838,  14150,  1494Q.  16109. 
16359.  19121.  20018.  20232.  22883- 
22886.  26137,  27031,  27267.  28409. 
28410.  29495 
Colorado.  2039.  7395.  9735.  10281.  12025. 
13181,  16110,  21502.  24087,  24831, 
26435,  27267.  27967.  28411.  29708 
Flonda.  4843 
Idaho.  2942.  4297,  4843.  13710.  13839,  14386. 

22886.  25136 
Michigan.  441.  8790.  11751,  29259 
Minnesota.  23717 
Montana.  5230.  641 1,  15092 
Nevada,  1410.  1646,  8213.  9228.  12384. 
14120.  14151,  14387.  15092.  18596, 
19121.  19122.  19374.  19689,  20019, 
24088.  24090,  25439.  25721.  28411 
New  Mexico.  5232.  11268.  13839.  14120, 

14150.  24408.  24832.  26831 
Oklahoma.  2753-.  29495 
Oregon.  2943.  3840.  9735.  9973.  10281. 

20442.  22734.  24408 
South  Dakota.  2039 
Texas.  6678 

Utah.  2040.  2772.  7395.  4319.  10282.  14290. 
15628.20233.21171.23717.25137, 
25438.  29259.  29708  J, 

Washington.  1019.  21503.  21686.  23931. 

28590 
Wyoming.  7396.  7717.  14531,  15930.  19879. 
20019,  23718.  29709 
Recreation  use  permit  system 

Rio  Chama  V.  ild  and  Scenic  River.  NM. 

23719 
Upper  Missoun  National  Wild  and  Scenic 
R.ver.  MT,  3115 
Recreational  management  restrictions,  etc.: 
Valley  of  Fires  Recreation  Area  et  al..  NM; 
site  occupancs  limits.  2184,  5422 
Resource  management  plans,  etc.: 
Albuquerque  District.  NM.  23931 
Anzona  Stnp  Distnct.  AZ.  7396.  13486 
Barstuw  Resource  Area.  CA.  24832 
Campbell  Tract.  Anchorage.  AK.,  animal 

leash  policy.  27773 
Carlsbad  Resource  Area.  NM.  27268 
Cody  Resource  Area.  WY.  1646 
Diamond  Mountain  Resource  Area.  UT, 

1020 
Garnet  Rev^urce  .^rea.  MT.  5232 
Grand  Junction  Resource  Area.  CO,  20233 
Great  Divide  Resource  Area.  W"^'.  15628 
Gunnison  Resource  Area,  CO.  8359.  14531 
Hollister  Resource  Area,  CA,  21503.  26139 
Judith-Sallev-Phillips  Planning  Area.  MT. 

28571 
Kansas.  29-10 

Kingman  Resource  Area.  AZ.  5019 
Little  Snake  Resource  Area.  CO.  1 5629 
Lower  Deschutes  River,  OR.  21503 
Oklahoma  Resource  Area.  OK,  3115 
Pocatello  Resource  Area,  ID,  4076 
Ponv  Express  Resource  Area,  UT,  439, 

'21171 
Redding  Resource  Area.  CA,  5837 
Uncompahgre  Basin  Resource  Area,  CO, 

8360 
\>rmilhon  Resource  Area,  AZ,  16110 
Santa  Rosa  Mountains  National  Scenic  Area. 
CA,  management  philosophy  statement 
8790 
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Survey  plal  filings; 
Anzon*.  19123 

ColonKlo,  1821,  7397,  12949.  20234,  24833 
Honda,  14272 

Idaho.  4297,  7874,  12950,  14532,  15629, 
18832,  19879,  21504.  22182,  22183, 
22886,  25446,  26436.  27773 
Montana,  5702 
Nebraska,  29496 
New  Mexico,  9229,  9736,  27268 
Oregon.  4297,  8791,  13840,  19124.  26140, 

29496 
Washington.  4297.  8791.  19124,  26140.  29496 
Wyoming,  1020,  19374,  29496 
Waste  Isolation  Pilot  Plant  Project,  NM; 

modification,  13335 
Wild  and  scenic  nvers;  identification, 

evaluation,  and  management,  draft  manual 
availability,  27967 
Wilderness  study  areas,  charactcnstics. 
inventories,  etc. 
Idaho,  16110 
Mineral  survey  reporu— 
Wyoming.  21171 
Withdrawal  and  reservation  of  lands: 
Alaska,  3841 

Arizona,  1228,  15093,  24830 
California,  23300,  26140,  26141,  29710 
Colorado,  5702,  12423,  19375,  23594 
Idaho,  1821,  14272,  14532,  14533,  19124, 
22735.  23719,  23932,  24834.  28412. 
28590.  29497 
Montana.  5232.  8394.  12026 
Nevada,  2536,  4644,  5233,  12583,  21686, 

25439 
New  Mewco.  1228.  2040,  4077.  6412.  7397, 

19125,  21504,  21505,  23933,  26436.  29308 
Oklahoma,  29497 
Oregon,  2944.  9973.  27268,  29497 
South  Dakota.  2944 
Utah,  23933,  28796.  29711 
Washington.  5703,  9229 
Wyoming,  442,  2772 

Legal  Services  Corporation 

RULES 

Legal  assisunce  eligibility;  income  levels,  9634 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Arkansas  Legal  Services.  20025 
Legal  Services  of  Upper  East  Tennessee. 

27035 
Suffolk  University  et  al.,  22019 
Grants  and  cooperative  agreements; 
availability,  etc  : 
Law  school  civil  clinical  program,  3285 
Migrant  farmworker  client  population  in 
Alabama  et  al.;  civil  legal  service.  10577 
Meetings;  Sunshine  Act.  2584.  2806,  5248, 
6909.  7082,  11587.  12297,  13363,  15959, 
18607.  23954,  24117,  24237,  24238.  27068, 
27785,  28957.  29754,  29755 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  on  Libranes  and 
Information  Science 

Library  of  Congress 

See  also  Copynght  Office,  Library  of  Congress 
NOTICES 
Meetings: 
Amencan  Folklife  Center  Board  of  Trustee. 
15096 


National  Film  Preservation  Board.  24100 

Management  and  Budget  Office 

See  also  Federal  Procurement  Policy  Office 

PROPOSED  RULES 

Regulatory  agenda.  18138 

NOTICES 

Accounting  standards,  financial  statements  for 
audit  b>  Federal  depanments  and 
agencies,  preparation,  29503 
.Agency  information  collection  activities  under 

OMB  review.  22189 
Balanced  Budget  and  Emergency  Deficit 
Control  Reaffirmation  Act  (Gramm- 
RudmanHoilmgs): 
Preview  sequestration  report;  transmittal  to 

President  and  Congress,  4706 
Within-session  sequestration  report; 

transmittal  to  President  and  Congress, 
20243 
Budget  rescissions  and  deferrals.  1704.  10082, 
18644 
Cumulative  reports,  1902.  5918,  11340, 
15742.  23164,  27882 
Circulars,  etc 

A-21,  22618,  29530 
A-76,  1179t) 
A- 1 30,  9026 
Cost  principles  for  educational  institutions 

(Circular  A-21).  22618,  29530 
Federal  information  resources  management 

(Circular  A- 130).  9026 
Privacy  Act: 
Computer  Matching  and  Privacy  Protection 

Amendments,  implementation.  18599 
Systems  of  records,  index.  28178 
Procurement: 
Commercial  activities,  performance  (Circular 

A-7b).   I179fe 


Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act.  10943 

Maritime  Administration 

RULES 

Practice  and  procedure: 
Amencan  Great  Lakes  vessels;  application 

for  designation.  .'979 
Reporting  requirements;  CFR  Part  removed, 

2434^ 

PROPOSED  RULES 

US  -flag  liner  ves.sels;  carnage  rale  guidelines, 

14905 
War  nsk  insurance 

Ship  valuation  methodology.  21118 

NOTICES 

Mortgages  and  trustees,  applicants  approved, 
disapproved,  etc.: 
CoreStates  Bank.  N.A.,  29305 
Applications,  heanngs.  determinations,  etc.: 
Central  Gulf  Lines,  Inc.,  29748 
Waterman  Steamship  Corp..  16151 
Wilmington  Trust  Co..  15128 
Capital  construction  fund,  nonqualified 
withdrawals;  interest  rates,  24869 
Marine  hull  insurance;  Amencan  market 
capacity  identification,  23101 

Martin  Luther  King.  Jr.  Federal 
Holiday  Commission 

NOTICES 

Meetings,  7067.  25700 


Merit  Systems  Protection  Board 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  8804.  15096 
Meetings 
Federal  Workforce  Quality  Assessment 
Advisory  Committee.  19126 
Meetings;  Sunshine  Act.  6710.  20259 
Questions  and  answers;  publication  availability; 
call  for  nders: 
Appeals,  1 1461 

Whistleblower  appeals.  12280 
Research  agenda.  1992;  availability.  28418 

Mexico  and  United  States, 

International  Boundary  and 
Water  Commission 

See  International  Boundary  and  Water 

Commission,  United  States  and  Mexico 

Migrant  Education,  National 
Commission 

See  National  Commission  on  Migrant 
Education 

Mine  Safety  and  Health 
Administration 

RULES 

Coal  mine  safety  and  health: 

Mine  rescue,  self-rescuer,  fire  drill,  and  first- 
aid  training  for  supervisory  employees; 
reporting  and  recordkeeping 
requirements,  1476 
Metal  and  nonmeial  mine  safety  and  health: 
Explosives.  2070,  9626 

Partial  stay,  14470 
Explosives;  update  and  clarification  of 
standards 
Effective  date  stay.  22825 
Meeting,  19948 

PROPOSED  RULES 

Coal  mine  safety  and  health: 
Underground  coal  mining — 
Air  quality,  chemical  substances,  and 

respiratory  protection  standards,  8168, 
29201 
Diesel-powered  equipment;  usage 

approval,  exposure  monitonng,  and 
safety  requirements,  13404.  14151 
Diesel-powered  machines;  exposure 

monitonng  and  safety  requirements; 
heanngs,  3433 
Electnc  motor  assemblies;  explosion-proof 

approval  requirements,  10464 
Federal  Mine  Safety  and  Health  Act  of  1977: 
Civil  penalties;  cntena  and  procedures  Tor 
proposed  assessment,  8171.  1 1130 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc.: 
Belt  entry  air  use  to  ventilate  face  areas  of 
underground  coal  mines;  advisory 
committee,  27034 
Metnc  system  transition  plan.  23304 
Petitions  for  mandatory  safety  standard 
modifications;  summary  of  affirmative 
decisions,  14129  , 

Safety  standard  petitions: 
Andalex  Resources,  Inc.,  2046 
Baylor  Rush,  Inc.,  et  al.,  14131 
Beaver  Creek  Coal  Co.  et  al..  8800 
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Cyprus  Empire  Corp..  89 
Cyprus  Empire  Corp  et  al.,  8800 
DK&D  Coal  Co.  et  al ,  27976 
Eastern  Associated  Coal  Co.,  2047 
Eastern  Coal  Corp.,  5425 
Freeman  United  Coal  Mining  Co.,  12395 
Gordon  Coal  Co  et  al ,  22889 
Keystone  Coal  Mining  Co  .  90 
Kinney  Branch  Coal  Co  ,  Inc.  2047 
Lambert  Coal  Co  et  al.,  26842 
Magma  Copper  Co  .  4109 
McElroy  Coal  Co  ,  2047 
Peabody  Coal  Co  et  al.,  12277,  16125 
Pioneer  Coal  Sales,  Inc.,  et  al..  9237 
Southern  Ohio  Coal  Co  .  1826,  2048 
Sykora.  Richard,  et  al.,  10577 
Tara  K  Coal.  Inc.,  3845 
Trojan  Mining  et  al ,  20478 
West  Elk  Coal  Co..  Inc  .  2046 
Western  Fuels-Utah,  Inc  .  2537.  4109 
Wolf-Creek  Collienes  Co  .  4109 
Yuba-Placer  Gold  Co  et  al .  23941 

Mine  Safety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations: 
Apparent  violations,  repons  and 

investigations,  20127 
Civil  penalty  assessment,  21953 
Drilling  and  production,  and  well- 
completion  and  workover  operations; 
minimum  training  requirements,  2678 
Correction,  12423 
Dnlling;  well-completion  and  well-workover 
operations;  blowout  preventer  systems 
tests,  etc.,  1912 
Gas  product  valuation.  23647 
Royalty  management: 

Accounting  procedures  for  determining  net 
profit  share  payment  for  Outer 
Continental  Shelf  oil  and  gas  leases; 
regulations  training  seminar.  26032 
Official  correspondence:  serving,  5946 

Correction.  9251 
Production  accounting,  20126 
State  and  Indian  cooperative  agreements; 
Federal  funding  limitation  removal, 
10510 
PROPOSED  RULES 

Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations: 
Drilling  and  production  operations:  data  and 
information  availability  to  public.  27929 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  2945.  10571,  13487.  16345. 
16346.  18833,  18834.  19125.  19690.  20625, 
22183.  22446.  28168 
Bid  adequacy  procedures;  modifications,  23978 
Committees;  establishment,  renewal, 
termination,  etc.: 
North  Carolina  Environmenul  Sciences 

Review  Panel,  1647 
Royalty  Management  Advisory  Committee, 
'  3481 


Environmental  statements:  availability,  etc.: 
Beaufon  Sea  OCS— 
Lease  sale;  call  for  information  and 
nominations.  27376 
Central  and  Western  Gulf  of  Mexico  OCS— 
Lease  sale,  18832.  21172 
Lease  sale,  call  for  information  and 
nominations.  27380 
Chukchi  Sea  OCS— 

Lease  sale.  4844 
Gulf  of  Mexico  OCS— 

Oil  and  gas  operations.  10914 
Navann  Basin  OCS — 

Lease  sale.  8213 
Nonon  Sound  OCS— 

Lease  sale,  10572 
Outer  Continental  Shelf  natural  gas  and  oil 
resource  management  program  (1992- 
1997).  7717 
Meetings: 
North  Carolina  Environmental  Sciences 

Review  Panel.  1647.  7398,  14714,  21390 
Outer  Continental  Shelf  Advisory  Board. 
7874,  8360,  9023.  9737.  15931.  23594. 
28769 
Pacific  Outer  Continental  Shelf  Region 
information  transfer  meeting; 
environmental  sensitivity  and 
relationship  to  OCS  decisionmaking, 
23935 
Outer  Continental  Shelf;  oil.  gas.  and  sulphur 
operations: 
Gulf  of  Mexico — 
Histonc  shipwreck  survey  requirements, 
20234 
Outer  Continental  Shelf  operations: 

A  lacjf  a 

Lease  sale,  13841.  21173 
Beaufort  Sea- 
Lease  sale.  23966 
Lease  sale;  call  for  information  and 

nominations.  27376 
Leasing  systems.  23978 
Central  and  Western  Gulf  of  Mexico- 
Lease  sale,  call  for  information  and 
nominations.  27380 
Central  Gulf  of  Mexico — 
Lease  sale.  7498 
Leasing  systems,  7513 
North  Amencan  Datum  of  1983, 
implementation  plan,  20020 
Norton  Sound — 

Lease  sale.  28656 
Notices  to  lessees  and  operators;  list.  22735 
Oil  and  gas  lease  sales,  restncted  joint 

bidders  list.  13842 
Western  Gulf  of  Mexico- 
Lease  sales.  13841 
Oil  and  gas  lease  sale.  24409 
Royalty  management 
Freedom  of  Information  Act  requests; 

official  address.  23720 
Public  reporting  forms;  warning  statement, 
12739 

Mine  Safety  and  Health  Federal 
Review  Commission 

See  Federal  Mine  Safet>  and  Health  Review 
Commission 


Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  5422,  10571.  10915,  18595 


Meetings: 

Mining  and  Mineral  Resources  Research 
Advisory  Committee.  8792 

Minority  Business  Development 
Agency 

NOTICES 

Business  development  center  program 
applications 
Alaska.  49^; 
Arkansas.  38 1«.  2"245 
California.  49^3-49-'(,.  9684,  21662 
Distnct  of  Columbia.  13453 
Georgia.  22698.  22699 
Hawaii,  4977 
lUinois.  13454 
Indiana.  22699 
Louisiana.  3820,  9345 
Nevada.  4078 
New.  Jersey.  5982 
New  Mexico,  71 
Nev,  York.  995 
North  Carolina,  5404 
Ohio,  1513 

Oklahoma.  3820,  23683  • 

Oregon.  4979 
Pennsylvania,  2164 
South  Carolina,  2639] 
Tennessee.  22700 
Texas,  72 

Virgin  Islands,  996 
Virginia.  1.^454 
Iranians,  group  eligible  to  receive  MBD,A 
assistance,  petitions.  7014 

Mississippi  River  Commission 

NOTICES 

Meetings,  Sunshine  Act.  10944 

National  .Aeronautics  and  Space 
Administration 

RULES 

Acquisition  regulations: 

Miscellaneous  amendments,  8718,  12457 
Correction,  15134 
Bgards  and  commitiees: 

Contract  Appeals  Board.  8910 
Extraterrestnal  exposure,  CFR  Pan  removed, 

19259 
Federal  .Acquisition  Regulation  (FAR): 
Miscellaneous  amendments.  15142.  29124 
Miscellaneous  amendments 

Correction.  :44.<.  25446,  27298 
Organization,  functions,  and  authonty 
delegations 
Associate  General  Counsel  for  Intellectual 
Propens,  19^96 
Protection  of  human  subjects;  Federal  policy. 
28003 
Correction.  29756 
Space  science  flight  investigations;  CFR  Part 

remo\ed.  14191 
Space  shuttle: 

Space  shuttle  commander  authonty,  27899 
Tracking  and  data  rela>  satellite  system,  use 
and  reimbursement  policy  for  non-U  S 
Government  users;  service  rates.  28048 

PROPOSED  RULES 

Acquisition  regulations: 
Unclassified  automated  information  resources 
secunty  program,  19626 
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Federml  Acquisition  Regulation  (FAR): 
Construction  contracting,  3954 
Contract  award-seaJcd  bidding-construction, 

29539 
Contractor  acquisition  of  ADPE,  20507 
Contractor  ownership  changes,  notification, 

23763 
Contractor  versus  government  performance. 

29556 
Contractors- 
Novation  and  change-of  name  agreements, 
9832 
General  Accounting  Office  protest  costs, 

28652 
Helium  procurement,  21532 
Multiyear  contracting,  20507 
Ports  and  air  terminals  shipments,  20573 
Precontract  costs,  14302 
Preproduction  startup  costs,  20506 
Regulatory  agenda,  18208 
Returnable  cylinders  and  other  containers, 

14298 
Correction,  16359 
Technical  dau  nghts,  1 1 59 
Temporary  services  coverage,  1076 
Thresholds,  9832 
Utility  services  acquisition,  23982 
Regulatory  agenda,  18106 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  5425.  5426,  27273,  27984, 
27985 
Committees;  establishment,  renewal, 
termination,  etc.: 
Earth  Observing  System  Engineenng 
Review  Advisory  Committee,  21395 
Environmental  sutements.  availability,  etc.: 
Outer  solar  system  exploration  program, 

8219 
Space  station  freedom  program,  1 3843 
Federal  Acquisition  Regulation  (FAR): 
Agency  infortnation  collection  activities 
under  OMB  review,  9690,  18807,  21474, 
22159,  23762,  24178,  24791 
Electronic  medium  (CD-ROM)  edition, 
28744 
Meetings: 
Advisory  Council,  4301,  288,  12040,  22459. 

24203 
Advisory  Council  University  Relation  Task 

Force,  16127 
Aeronautics  Advisory  Committee.  8805, 

21507,  22019,  23941.  24415,  26844 
Aerospace  Medicine  Advisory  Committee, 

6039,  26165 
Aerospace  Safety  Advisory  Panel,  2 1 87 
Commercial  Programs  Advisory  Committee. 

288,  12281 
Earth  Observing  System  Engineering 

Review  Advisory  Committee,  22890 
History  Advisory  Committee,  7418 
Space  Science  and  Applications  Advisory 
Committee,  #f5,  2187,  4302,  6040,  8805, 
13502,  14548,  15635,  20242,  23600, 
23942,  25440,  27985,  28419 
Space  Station  Advisory  Committee,  4302, 

5851 
Space  Systems  and  Technology  Advisory 
Committee,  3118,  9023,  11292,  12958, 
21177,  24415,  27986 
Wage  Committee,  2187,  20242,  28419 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Avibank  MFG.,  Inc  ,  2775 
Green  Technologies,  Inc  ,  9986 
Innovative  Dynamics,  9237 


Synthecon,  Inc..  10286 
Patent  licenses,  revocation: 
Cardinal  Control  Systems,  Inc.,  et  al.,  9982 

National  Agricultural  Library 

NOTICES 

Laboratory  animal  welfare;  nonhuman  pnmates 
environmental  enhancement;  institutional 
plans,  6369 

National  Archives  and  Records 
Administration 

See  also  Federal  Register  Office 

RULES 

NARA  facilities: 
Research  room  procedures,  2134 
Correction,  5731 
Records  management: 
Creation  and  maintenance  of  records; 
adequate  and  proper  documentation; 
CFR  correction.  3978 
Creation  and  maintenance  of  records; 

nonrecord  materials  removal,  26336 
Records  transfers  to  Federal  records  centers; 
procedures,  14025 
Correction.  15134,  23648 
Reproduction  services;  fee  schedule,  3776 
Correction.  5651 

PROPOSED  Rl  LES  • 

NAR.A  facilities: 
National  Archives  Building  demonstrations, 
14048 
Regulatory  agenda,  18114 

NOTICES 

Agencv  records  schedules;  availability,  1419, 
2776.  5026,  6864,  10285,  12280,  13844, 
16347,  19693,  24416,  28777 
Meetings: 

Preservation  .Advisory  Committer   14391 
Nixon  Presidential  historical  materials;  opening 

of  matenals,  12400 
Privacy  Act: 
Records  transfer,  4303 

National  Capital  Planning  Commission 
NOTICES 

Senior  Executive  Service; 

Performance  Review  Board;  membership, 

3288 

National  Commission  for  Employment 
Policy 

NOTICES 

Meetings,  8369,  20243 

National  Commission  on  Acquired 
Immune  Deficiency  Syndrome 

NOTICES 

Meetings,  2955,  4649,  8806,  12040,  18598, 
20243,  22460.  27544.  27545 

National  Commission  on  American 
Indian,  .Alaskan  Native  and 
Hawaiian  Native  Housing 

NOTICES 

Meetings,  6864,  13338,  18838 

National  Commission  on  Children 

NOTICES 

Heanngs,  1827,  3287.  10445,  15950 


National  Commission  on  Libraries  and 
Information  Science 

NOTICES 

Meetings: 
White  House  Conference  on  Library  and 

Information  Services  Advisory 

Committee,  19885.  28420 
Meetings;  Sunshine  Act,  2806,  12420 

National  Commission  on  Migrant 
Education 

NOTICES 

Meetings,  3487.  14957,  29727 

National  Commission  on 

Responsibilities  for  Financing 
Postsecondary  Education 

NOTICES 

Meetings,  19385 

National  Commission  on  Severely 
Distressed  Public  Housing 

NOTICES 

Meetmgs,  4649,  1 1295,  23600 

National  Communications  System 

NOTICES 

Federal  telecommunications  standards: 
Telecommunications- 
Audiovisual  services  at  56  to  1,920  Kbit/s; 
video  coder/decoder,  etc. Federal 
Standardization  Program;  comments 
solicitation,  29264 
Federal  building  standard  for 

telecommunications  pathways  and 
spiaces,  451 
Federal  building  telecommunications 

wiring  standards,  20627 
Residential  and  light  commercial 

telecommunications  wiring  standard, 
20628  m 

Video  coder/decoder  for  audiovisual 
services  at  56  to  1,920  Kbit/s,  451 
Meetings: 
Telecommunications  Service  Prionty  System 
Oversight  Committee,  28931 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act,  6909,  22198 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Organization  and  operations — 

Loan  participation  authonty;  and  eligible 
obligations;  purchase,  sale,  and 
pledge,  15034 
Real  estate  appraisals;  uniform  standards; 
correction,  1229 

PROPOSED  RULES 

Credit  unions: 
Charter  revocations,  involuntary  liquidations, 

and  creditor  claims  adjudication; 

procedures,  24147 
Corporate  credit  unions;  insurance  , 

requirements,  11952,  20567 
Federal  credit  union  investments  and 

deposits;  prohibitions,  11944 


60 


FEDERAL  REGISTER  INDEX,  January— June  1991 


National  Highway 


Organization  and  operations — 
Members  business  loans.  2723,  5959,  5061, 
15053 
Practice  and  procedure  rules,  uniform,  27790 
Regulatory  agenda,  18332 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  713,  7068,  26166 
Credit  unions: 

Community  development  revolving  loan 
program,  713,  8219 
Meetings;  Sunshine  Act,  730,  1227,  2979,  4902, 
9751,  11587,  12975,  13853,  14560,  18877, 
20065,  21402,  23103,  25719,  25720,  26457 

National  Drug  Control  Policy  Office 

NOTICES 

Meetings: 

President's  Drug  Advisory  Council,  1827, 
14548 

National  Education  Goals  Panel 

NOTICES 

Meetings,  3287.  11461,  21177,  24204,  28420 

National  Foundation  on  the  Arts  and 
the  Humanities 

RULES 

Museum  Services  Institute: 
Conservation  project  support  and 

professional  services  grant  programs, 
10176 
PROPOSED  RULES 
Regulatory  agenda: 

Museum  Services  Institute,  18104 
National  Endowment  for  the  Arts,  18120 
National  Endowment  for  the  Humanities, 
18124 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  289.  1029,  1656,  3287,  5427, 
7883,  11580.  12958,  13845,  14391,  15635, 
15950,  18838,  23601,  27545 
Committees;  establishment,  renewal, 
termination,  etc.: 
Arts  in  Education  Advisory  Panel,  5708 
Challenge/ Advancement  Advisory  Panel, 

5708 
Dance  Advisory  Panel.  5709 
Design  Arts  Advisory  Panel,  5709 
Expansion  Arts  Advisory  Panel.  5709 
Folk  Arts  Advisory  Panel.  5709 
Grant  application  review  panels,  1 1 764 
Inter- Arts  Advisory  Panel,  5710 
Literature  Advisory  Panel,  5710 
Media  Aru  Advisory  Panel,  5710 
Museum  Advisory  Panel.  5710 
Music  Advisory  Panel,  5710 
Opera-Musical  Theater  Advisory  Panel,  5711 
Public  Partnership  Office  Advisory  Panel, 

5711 
Theater  Advisory  Panel,  57 1 1 
Visual  Arts  Advisory  Panel,  5711 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Arts  design  access  program,  5027 
Aru  education,  1031 
Design  arts  program;  Presidential  Design 

Awards,  5851 
Director  fellows  and  stage  designer  fellows 

projects,  27986 
Opera-musical  theater  program,  25440 
State  aru  agencies;  arts  education  programs 
evaluation,  20480 


Technical  assistance  services  management. 

22187 
U.S.  visual  and  performing  artists  and  arts 
organizations;  participation  at 
international  festivals  and  exhibitions. 
27274 
Meetings: 

Aru  and  Artifacu  Indemnity  Panel,  14276 
Aru  m  Education  Advisory  Panel,  7418. 

20480.  22890,  23943 
Arts  National  Council,  3287,  3288,  4111. 

18839 
Challenge/Advancement  Advisory  Panel, 

11294,  28931 
Dance  Advisory  Panel.  8369,  8370,  10286, 

21692 
Design  Aru  Advisory  Panel,  6686,  19385 
Expansion  Aru  Advisory  Panel,  2538.  6040, 
6687.  5027,  10578.  11295.  22891,  23307 
Folk  Aru  Advisory  Panel.  6687,  23943 
Humanities  National  Council,  1420,  16127 
Humanities  Panel,  713,  1420.  78S3.  13189. 

16348.  16349.  20628,  23089.  23942.  27274 
Inter-Arts  Advisory  Panel.  6687,  9740, 

11293,  20481,  26166,  26697.  28582,  29501 
Inter-Arts  Advisory  Panel:  correction 
Literature  Advisory  Panel,  4111.  7418,  25440 
Media  Arts  Advisory  Panel,  1031.  2955, 

7419,  8370,  10578 
Museum  Advisory  Panel,  2956,  5027,  11294, 

14391,  16128 
Music  Advisory  Panel.  2955,  6688,  4111, 

12040,  12959.  15097.  16128,  24846,  27545 
Opera-Musical  Theater  Advisory  Panel, 

27035 
President's  Committee  on  Arts  and 

Humamties.  5712.  27036 
Public  Partnership  Office  Advisory  Panel, 

452,  22891.  22892.  23308,  24417 
Theater  Advisory  Panel,  6688,  11293.  11294. 

19385,  23308.  24846.  26698.  28932 
Visual  Arts  Advisory  Panel,  2956,  6689, 
12959,  16128,  24847.  27546 
Meetings.  Sunshine  Act.  14422 
Senior  Executive  Service; 

Performance  Review  Board;  membership, 
714,  22187 

National  Highway  Traffic  Safety 
Administration 

RULES 

Consumer  information: 

New  pneumatic  tires  for  passenger  cars; 
uniform  tire  quality  grading  standards; 
correction.  1 1589 
Uniform  tire  quality  grading  standards. 
26769 
Drunk  dnving  prevention  programs;  incentive 

grant  cnteria.  19930 
Engineenng  and  traffic  operations: 

Handicapped  parking;  uniform  system.  10328 
Fuel  economy  standards: 
Light  trucks— 
(1993-1994  model  years).  13773 
(1992  model  year).  15839 
Passenger  automobiles— 

1992  model  year:  Dutcher  Motors,  Inc., 
exemption.  20362 
Motor  vehicle  safely  standards: 
Air  brake  systems- 
Parking  brake  requiremenU,  21618,  26927 
Rubber  brake  hoses,  7589 
Trailer  pneumatic  brake  systems; 

performance  in  event  of  pneumatic 
system  failure,  13784 
Brake  fluids;  color  coding  requirements, 
11107 


Glazing  matenals — 

Annealed  glass-plastic  and  tempered  glass- 
plastic  glazing,  18526 
Glass-plastics.  12669 
Lamps,  reflective  devices,  and  associated 
equipment- 
Center  high-mounted  slop  lamp 

(multipurpose  passenger  vehicles, 
«^         trucks,  and  buses).  16015 
Optical  combination;  definition.  26343 
Replaceable  bulb  and  integral  beam 

headlamps  humidity  test  procedures. 
10185 
Replaceable  bulb  headlamps  with  plastic 

lenses   impact  test.  12463 
Sealed  beam  headlamps,  external 
dimensions,  etc.,  12123 
Nonconforming  vehicles- 
Certification,  registered  importers.  22355 
Occupant  crash  protection- 
Automatic  restraints,  trucks,  multipurpose 

passenger  vehicles,  and  bu,ses.  12472 
Hvbnd  III  test  dummy  positioning  issues, 

8282 
Interior  impact;  head  protection.  26036 
Light  trucks,  buses,  and  multipurpose 
passenger  sehicies,  side  impaci 
protection.  27427 
Rear  seal  lap  shoulder  safety  belu; 
pushbutton  mechanisms  for  readily 
removable  seats.  26039 
Seating  systems  and  seat  belt  assenfblies; 

warning  light  systems.  3222 
Unrestrained  test  dummies;  crash  tests, 
19306 
Passenger  cars,  tires,  selection  and  nms.  and 

new  non-pneumatic.  19308 
Roof  crush  protection,  light  trucks,  15510 
Safety  belt  excluded  from  some  sutic  testing 

requirements.  15295 
School  bus  pedestnan  safety  devices;  stop 

signal  arm.  20363 
Theft  protection;  key-locking  and 

transmission  shift  locking  systems.  12464 
Tires,  new  pneumatic — 

Bead  unseating  tire  dimensions.  6288 
Uniform  lire  qualnv  grading  standards; 
cortection.  1 1589 
Transmission  shift  lever  sequence,  starter 
interlock,  and  transmission  braking 
effect.  12469 
Window  systems,  power-operated,  15290 
Motor  vehicle  theft  prevention  standard: 
High  (heft  lines  listing;  correction.  4736 
Insurer  reporting  requirements;  insurers 
required  to  file  reports,  list.  12460 
State  highway  safety  programs,  school  bus  and 
pupil  transportation  guideline  revisions, 
19270 

PROPOSED  RULES 

Consumer  information: 

Uniform  tire  qualii>  grading  standards— 
Treadwear  test  course.  12503 
Vehicles  in  treadwear  convoys,  7643, 
10601 
Fuel  economv  standards; 
Pa.ssenger  automobiles— 

1992  model  year.  Dutcher  Motors,  Inc.: 

exemption.  3441 
1993-1995  model  years;  Dutcher  Motors. 
Inc.  21653 
Highway  safety 

Slate  programs;  uniform  procedures.  29598 
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Highway  safety  programs;  efTectiveness 
determiiution: 
Pedestnan  and  bicycle  safety.  20387 
Motor  vehicle  safety  standards; 
Air  brake  systems- 
Automatic  brake  adjusters,  20396 
Pneumatic  timing  requirements,  1 1 1 50 
Trailer  antikxk  brake  systems;  electncal 
power  sources,  20401 
Brake  hoses;  labeling  requirements,  7640 
Bus  fuel  system  integnty;  withdrawn,  20408 
Buses;  interior  materials;  flammability.  7826 
Child  restramt  systems- 
Booster  seats;  warning  rquirements; 

petition  denied,  3064 
Registration  form  and  labeling 
requirements,  etc.,  6603 
Controls  and  displays,  2487 
Fuel  system  integnty;  evaluation  report 

availability,  7639 
Glazing  materials  - 
Head  up  displays  (HUD's),  3235,  5061 
Tempered  glass-plastic  glazing,  18559 
Hydraulic  brake  systems- 
Automatic  brake  adjusters,  20396 
Interior  matenals  flammability  test 

requirements,  3065 
Lamps,  reflective  devices,  and  associated 
equipment- 
Center  high-mounted  stop  lamp  with 

cargo  bed  lamp.  16052 
Daytime  running  lamp;  petition  denied. 

14342 
Reflective  matenal  use  on  large  trucks  and 
trailers  for  conspicuity  increase.  5792 
Motorcycle  controls  and  displays- 
Manual  fuel  shutofT  controls;  rotation 
requirements.  29451 
Nonconforming  vehicles  importation- 
Safety,  bumper,  and  theft  prevention 
standards,  3236 
Occupant  crash  protection— 

Hybnd  III  test  dummy  anthropomorphic 

specifications,  18561 
Safety  belt  systems;  tension-relieving 

devices,  withdrawn.  6602 
Seat  belt  assemblies;  safety  belt  retractors. 

test  procedures,  26368 
Steenng  assembly  control  system.  26046 
Pedestnan  Impact  protection;  withdrawn, 

14495 
Rearview  mirror  systems;  reflectance,  9928 
Rearview  mirrors — 

Cross- view  mirrors  on  school  buses,  20171 
School  bus  body  joint  strength.  1 1 142 
School  bus  emergency  exits.  1 1 153 
School  bus  seating  and  crash  protection; 

safety  of  school  children.  11 164 
Small  trucks  and  sport-utility  vehicles, 
bumper  height  requirements,  petition 
denied.  7826 
Tire  selection  and  nms  for  vehicles  other 
than  passenger  cars.  15315 
Correction,  22200 
Vehicle  classification,  14909 
Odometer  disclosure  requirements,  8313 

NOTICES 

Fuel  economy  program,  automotive,  annual 

report  to  Congress,  13691.  19712 
Fuel  economy  standards;  exemption  petitions, 
etc 
Chrysler  Corp  .  7443 

Dutcher  Motors  Inc  ,  petition  denied.  3517 
Maserati  Automobiles  Im;  .  22508 
Grants  and  cooperative  agreements, 
availability,  etc.: 
Vehicle-based  driver  status/performance 
monitoring  research,  23612 


Highway  safety  program;  breath  alcohol 

testing  devices: 
Calibrating  units;  model  specifications  and 

conforming  products  list,  11817 
Evidential  devices;  model  specifications  and 

conforming  products  list,  11817 
Ignition  interlock  devices;  model 
specifications,  18857 
Meetings: 
International  Harmonization  of  Safety 

Standards,  13705 
Motor  Vehicle  Safety  Research  Advisory 

Committee.  21521 
Rulemaking,  research,  and  enforcement 
programs,  1 1483 
Motor  vehicle  defect  proceedings;  petitions, 
etc.: 
Axelson,  Robert  R.,  13207 
Barr.  W.A..  9245 
Center  for  Auto  Safety,  29305 
North.  Phyllis.  9245 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 

Imponation  eligibility;  tenutive 

determinations,  2063,  20255,  26184 
Occupant  crash  protection- 
Adjustable  shoulder  belt  anchorages; 
petition  denied.  3518.  12298 
Motor  vehicle  safety  standards;  defect 
proceedings;  petitions,  etc.: 
Elms.  Robert  I, "27991 
Motor  vehicle  safety  sundards;  exemption 
petitions,  etc.: 
Cooper  Tire  &  Rubber  Co.,  3859,  11300 
General  Motors  Corp.,  1841,  3137,  4315, 

10007,  28790 
Kolcraft  Enterpnses,  Inc.,  6705 
Mosler  Auto  Care  Center,  Inc.,  15956 
Navistar  International  et  al.,  27288 
Supreme  Corp  .  Inc..  3292 
Motor  Vehicle  Theft  Law  Enforcement  Act  of 
.1984.  msurer  reporting  requirements, 
28438 
Motor  vehicle  theft  prevention  standard; 
exemption  petitions,  etc.: 
General  Motors  Corp.,  14413 
Porsche  Cars  North  America,  Inc.,  23327 
New  car  assessment  program: 
Crash  test  results  correlated  with  real-world 
crash  data,  docket  closure,  12750 
Passenger  automobile  average  fuel  economy 
standards,  exemption  petitions,  etc.: 
ASC.  Inc..  et  al.,  3137 
Passenger  motor  vehicle  theft  data.  7444 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Annual  fees  payable  by  Class  II  gaming 
operations,  24330 

National  Institute  for  Occupational 
Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Corrections 

NOTICES 

Meetings 
Advisory  Board,  5021,  24843 

National  Institute  of  Justice 

NOTICF^S 

Grants  and  coof>erative  agreements; 
availability,  etc.: 
Research  plan  (1991  FY),  20626 


National  Institute  of  Standards  and 
Technology 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Fire  research  program,  2 1 1 29 
Materials  science  and  engineering  research 

program.  4980 
State  technology  access  program.  29470 
State  technology  extension  program.  22153 
Information  processing  standards.  Federal: 
Computer  graphics  metafile  (CGM)  and 

computer-aided  acquisition  and  logistic 

support  (CALS)  CGM  application 

profile  (AP).  29630 
Computer  output  microform  formats  and 

reduction  ratios.  1514 
Data  encryption  standard,  equipment  using; 

general  security  requirements.  681 
Electronic  data  interchange  (EDI).  13123 
Government  Open  Systems  Interconnection 

Profile  (GOSIP).  13626 
Graphical  kernel  system  (GKS).  685 
Information  interchange;  recorded  magnetic 

tape,  etc.,  proposed  withdrawal  ,  28141 
Interface  between  data  terminal  equipment 

(DTE)  and  data  circuit-terminating 

equipment  (DCE)  for  operation  with 

packet-switched  data  networks,  or 

between  two  DTEs  by  dedicated 

circuit.  11730 
Key  management  using  ANSI.  9.17,  5800, 

12422 
Programming  language  C.  10540 
Spatial  data  transfer  standard.  14686 
Telephone-type  circuits;  modems  for  data 

communications  use.  15583.  27999 
Laboratory  Accreditation  Program,  National 
Voluntary: 
Directory  of  accredited  laboratories; 

supplement.  8323.  26071 
Electric  lighting  product  performance 

testing,  2905.  22396 
Fastener  testing;  methods  and  consensus 

standards;  public  workshop,  12184 
Ionizing  radiation,  specified  calibration 

services,  12183 
Meetings: 
Advanced  Technology  Visiting  Committee. 

1515,  7835,  22846,  28142 
Computer  System  Security  and  Privacy 

Advisory  Board,  5983.  24175 
Electromagnetic  Compatibility  Workshop; 

improving  acceptance  of  US,  products 

in  mternational  markets.  7835 
Fastener  Quality  Act  Advisory  Committee, 

21357 

Malcolm  Baldndge  National  Quality 
Award's— 
Board  of  Overseers.  5802 
Panel  of  Judges.  5802.  22846 
Pressure  vessel  workshop,  3241 
Weights  and  Measures  National  Conference, 
1515 
National  Fire  Codes: 

Fire  safety  standards,  3450 
Technical  committee  reports.  3451 
Voluntary  product  standards 
American  softwood  lumber,  25672 
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National  Institutes  of  Health 

PROPOSED  RULES 

National  Bone  Marrow  Donor  Registry; 
implementation.  4961 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc 
Lung  Biology  and  Pathology  Study  Section, 

29693 
Medical  Rehabilitation  Research  National 

Advisory  Board,  4070 
National  Bone  Marrow  Donor  Registry 

Advisory  Committee,  23296 
National  Institute  on  Deafness  and  Other 
Communication  Disorders  Scientific 
Counselors  Board,  1203 
National  Toxicology  Program;  Scientific 
Counselors  Board,  4070 
Grants  and  cooperative  agreements: 
availability,  etc  : 
Biomedical  use  of  stabilized  nitnc  oxide 

complexes,  12207 
Intramural  research  training  award  program. 

1818 
Superfund  hazardous  substances  basic 
research  program.  12014 
Laboratory  animal  welfare;  nonhuman  pnmates 
environmental  enhancement;  institutional 
plans.  6369 
Meetings: 
Advisory  Committee  to  Director.  12207, 

25096 
Fogarty  International  Center  Advisory 

Board.  3112.  21168 
Gastrointestinal  surgery  for  severe  obesity; 

consensus  development  conference.  5834 
Genome  Research  Review  Committee. 

10440.  28567 
Human  Genome  Program  Advisory 

Committee,  20230 
Human  Genome  Research  National 

Advisory  Council,  83,  23297 
Medical  Rehabilitation  Research  Training 

Working  Group,  2530 
National  Biotechnology  Policy  Board,  14711 
National  Cancer  Institute,  83,  867,  3111. 

6405.  10274.  10440.  12947.  13157,  15627, 
19119.  19368,  22723,  24239,  26133, 
26134,  26690,  26830.  28403 
National  Center  for  Nursing  Research.  84, 

7870,  23297 
National  Center  for  Research  Resources, 
3112,  5013,  6674.  9226,  12948,  21169, 
24085,  25436,  25437 
National  Cancer  Institute.  6675.  6676 
National  Eye  Institute.  1204.  19369.  21169 
National  Heart.  Lung,  and  Blood  Institute, 
3260,  3261.  4635.  4636.  5013.  9707. 
10441,  11750,  12208,  13158,  19369. 
21498.  22181.  23297.  24085.  24086.  26134 
National  Institute  of  Allergy  and  Infectious 
Diseases.  84,  1203.  4071.  6674,  14711, 
18827,  18828,20011,  21497 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases.  85. 
^      7869.  9227,  22724 
National  Institute  of  Child  Health  and 
Human  Development,  6676,  12018, 
19369,  22724,  23297 
National  Institute  of  Dental  Research,  85, 

4071.6676,  20011,  21497,  23298 
National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases.  1204.  1819.  2530. 
5695,  6677,  12018,  16336,  18828,  20012, 
22725,  24827.  29693 


National  Institute  of  Environmental  Health 

Sciences.  5014,  9227,  19120.  19370 
National  Institute  of  General  Medical 
Sciences.  1645,  7716.  11751.  12947, 
26134 
National  Institute  of  Neurological  Disorders 

and  Stroke.  13158.  18829 
National  Institute  on  Aging.  84.  7869.  9020. 

109U.  16336.  19370,  21168.  22181.  25437 
National  Institute  on  Deafness  and  Other 
Communication  Disorders.  3112.  5422. 
10566.  19370.  20231.  26133.  26134.  26691 
National  Library  of  Medicine.  1205.  5695, 
4071,  4072,  10566.  13158,  21498.  25097 
I  President's  Cancer  Panel.  25096 
Recombinant  DNA  Advisory  Committee, 

9707.  10441.  19776 
Research  Grants  Division  Advisory 

Committee.  9707 
Research  Grants  Division  study  sections, 
1205.  5696.  21498.  25096 
Organization,  functions,  and  authority 
delegations 
See  entnes  under  Public  Health  Service. 
Patent  licenses,  nonexclusive,  exclusive,  or 
partially  exclusive: 
DifTicult-to-prepare  antigens  useful  in 
antibodies  production;  construction 
method.  26830 
Privacy  Act: 

Systems  of  records;  annual  publication,  1237 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines 
Proposed,  19776 

National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  26851,  27297,  28794 
Senior  Executive  Service: 

Performance  Review  Boards:  membership. 
9986.  27779 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act,  4318,  6710,  11487, 

15670.  22909 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Antarctic  Manne  Living  Resources 

Convention  Act;  implementation.  21097 
Fishery  conservation  and  management: 
Amencan  lobster.  19316 
Atlantic  billfishes.  13416 
Atlantic  mackerel,  squid,  and  butterfish,  1745 
Atlantic  sea  scallop,  3422,  12357 
Atlantic  surf  clam  and  ocean  quahog,  3980, 
j  3981,  13083 

Atlantic  swordfish,  26934,  28349 
Benng  Sea  and  Aleutian  Islands  groundfish, 
30,  5659.  5775,  6290,  6993.  7314.  8146, 
9636.  10521.  11697,  12853,  13786.  1505!. 
.    19043.  21328.  21450.  21619.  22830. 
23025.26620.  28112.  28500 
Colombian  treaty  waters,  vessels  of  U.S. 
fishing,  377 
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Foreign  fishing— 

Benng  Sea  and  Aleutian  Islands 

groundfish.  384.  492.  2700 
Fee  schedule,  15^5 
Pacific  Coast  groundfish.  645 
Foreign  fishing  and  domestic  fishenes— 

Fishery  enforcement  officers.  8722 
Gulf  of  Alaska  groundfish.  492.  1936.  2700. 
5158.  5775.  6W:.  8723.  8730.  9635.  9636. 
12852.  13418.  13786,  14480.  14652, 
15518.  16024,  19042.  20144,  21619, 
22121.  22829.  24351.  27465,  28112, 
28499.  28500,  29443 
Gulf  of  Mexico  and  South  .Mlantic  coastal 
migratory  pelagic  resources.  652.  3422 
Gulf  of  Mexico  and  South  Atlantic  coral  and 

coral  reefs.  1500 
Gulf  of  Mexico  and  South  Atlanlic  spiny 

lobster.  12356 
Gulf  of  Mexico  reef  fish.  558 
Gulf  of  Mexico  shnmp,  2145,  22662,  22827. 

25374 
Northeast  muUispecies.  24724,  26774,  27786 
Northern  ancho\v,  15299 
Ocean  salmon  off  coasts  of  W'ashington. 
Oregon,  and  California,  '312.  15517, 
21311.  26774 
Pacific  Coast  groundfish.  736.  2865.  13365. 

20142,  :4"30 
South  Atlantic  snapper-grouper.  2443.  9251, 

12852.  18742.  21960.  23619.  23735 
Western  Pacific  bottomfish  and  seamount 

groundfish.  5159.  24351.  27298 
Western  Pacific  crustacean  fishenes.  21961 
Western  Pacific  Region  pelagic.  5159.  14866. 
15842,  23735.  24731.  281 16,  28718 
Manne  mammals 
Commercial  fishing — 

Tuna  yellowfin  caught  with  purse  seines  in 
eastern  tropical  Pacific  Ocean, 
incidental  taking  and  importation; 
embargo  and  revocation.  21096 
Wild  populations,  feeding,  11693 
Pacific  Halibut  Commission,  International: 

Pacific  halibut  fishenes.  18533.  18535.  19617 
Tuna.  Atlantic  biuefin  fishenes.  13415.  24032 
Tuna.  South  Pacific  fishenes.  19312 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Snake  nver  fall  chin^xA  salmon.  29547 
Snake  River  sockeye  salmon,  14055.  20410 
Snake  River  spnng  and  summer  chinook 
salmon.  29542 
Fishery  conservation  and  management: 
Amencan  lobster,  2496 
Atlantic  mackerel,  squid,  and  butterfish. 

11983 
Atlantic  Ocean  shark  (including  Gulf  of 
Mexico  and  Carnbbean  Sea).  20410. 
22692 
Atlantic  sea  scallop.  1161.  27225 
Atlantic  summer  Hounder,  13303 
Atlantic  swordfish.  2895 
Benng  Sea  and  Aleutian  Islands  groundfish, 

1612,  2981,  4029.  10527,  12148.  15063 
Foreign  fishing— 

Benng  Sea  and  .Meutian  Islands 
groundfish,  4029,  9251 
Gulf  of  Alaska  groundfish,  1612,  2981,  4029. 

8317.  12148 
Gulf  of  Mexico  reef  fish.  9930.  12698,  19396, 

23044 
Gulf  of  Mexico  shnmp,  5792,  8737 
Northeast  multispecies.  979,  24169,  28226 
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Ocean  salmon  off  coasts  of  Wwhington, 

Oregon,  and  California,  836,  6614 
Regional  fishery  management  councils; 
fishery  management  plans  and  council 
operations  and  administration  guidelines, 
23856 
South  Atlantic  snapper-grouper.  14496, 

24773 
Summer  flounder,  976 
Western  Pacific  bottomfish  and  seamouni 

groundfish.  5675,  11166,  12882 
Western  Pacific  Region  pelagic,  11169, 
1361 1,  27558 
Manne  mammals; 
Incidenul  taking- 
Alaskan  oil  and  gas  exploration  activities. 
12881  , 

Gulf  of  MeweoTSiTind  ^as  dnlting  an^,^ 
production  structure* removal,"  rt561 
Unintentional  harassment  of  specific 

species  of  marine  mammals  incidental 
to  launches  of  TiUn  IV  space 
vehicles,  1606 
North  Pacific  fur  seals— 

SubMstence  taking,  19970,  25066 
Northern  fur  seals;  subsistence  uking,  19970 
Stranded  manne  mammals,  disposition  of 
tissues  and  procedures  for  transfer  of 
matenals  for  scientific  and  educational 
purposes,  4029 
Manne  sanctuaries 
Siellwagen  Bank  National  Marine  Sanctuary, 
MA,  5282 
Oil  Pollution  Act; 

National  resource  damage  assessments,  8307 
Pacific  Halibut  Commission.  International 

Pacific  halibut  fisheries,  1378,  4029,  8178 
Tuna.  Atlantic  bluefin  fisheries,  10227,  13610, 
20183 

NOTICES 

CapiUl  construction  fund,  nonqualified 
withdrawals,  interest  rates,  24869 
Coastal  zone  management  programs  and 
estuanne  sanctuaries; 
Boundary  adjustments- 
New  Hampshire,  12184 
Consistency  appeals- 
Fuller.  Roger  W  ,  12364 
Mobil  Exploration  k  Producing  US.  Inc., 

12185,  14289 
Stein.  James,  et  si  ,  19643 
Yeamans  Hall  Club,  24788 
Sute  programs- 
Evaluation  findings  availability,  14086 
Intent  lo  evaluate  performance,  3071, 

14086.  267% 
Oregon,  7687 
Deep  seabed  mining,  exploration  licenses, 

12508,  14289 
Endangered  and  threatened  species; 
Harbor  porpoise;  status  review,  5684,  23873 
Kemp's  ndley  sea  turtle,  critical  habitat 

designation.  12185 
•  ower  Columbia  River  Coho  salmoft  29553 
Marine  species,  candidate  species  for  nsting. 

26797 
Pacific  salmon.  10542 
Recovery  plans— 
Lealherback  sea  turtles,  248 
Stellar  (northern)  sea  lion,  1 1204 
Seahones,  finding  on  petition  to  list.  27246 
Whale  species,  five-year  status  review;  report 
availability,  29471 
Environmental  statements,  svailabiliiy,  etc 
Ashepoo-Combahee-Edisto  (ACE)  Basm 
National  Research  Reserve.  SC.  11204 


Chesapeake  Bay  National  Estuanne 
Research  Reserve,  VA.  10860 
Delaware  National  Esluarinc  Research 

Reserve,  DH,  :'X)6 
National  Marine  Sanctuary  designations — 
Flonda  Keys.  FL,  12509 
Siellwagen  Bank,  MA,  5294 
Exxon  Valde/  oil  spill; 

Settlemcnl  agreement,  11636 
State/Federal  natural  resource  damage 
a,vves.sment  and  restoration  planning 
acdvilies,  8746,  14346 
Summary  of  injuries  to  natural  resources, 

14687 
US  -Alaska  memorandum  of  agreement, 
11642 
Fishery  conservation  and  management: 
Alaska  high  seas  salmon,  12365 
American  lobster.  12366 
Atlantic  mackerel,  squid,  and  butterfish, 

28372 
Atlantic  swordfish,  732 
Benng  Sea  and  Aleutian  Islands  king  and 

tanner  crab,  89H5 
Gulf  of  Mexico  stone  crab,  6837 
Northeast  multispecics,  22846 
Pacific  Cou.sl  groundfish,  9685 
Puerto  Rico  and  Virgin  Islands  spiny  lobster, 

4790,  19098 
Western  Pacific  btitiomfish  and  Seamount 

groundfish.  2503 
Western  Pacific- 
Crustacean,  3071 
Pelagic.  9686.  12891 
Precious  corals.  3072 
Fishery  management  councils;  hearings: 
Atlantic  - 

Swordfish,  1983,  3452 
Canbbean— 

Shallow-water  reef  fish,  26071 
MidAtlanlic  — 

Atlaniic  mackerel,  squid,  and  butterfish, 
27246 
New  England 
Amencan  lobster,  21357 
Atlantic  sea  scallop,  73,  419 
Pacific  — 
Groundfish  off  Washington.  Oregon,  and 

California,  4791 
Ocean  salmon  off  coasts  of  Washington, 
Oregon,  and  California,  6838 
South  Atlantic  — 

Wreckfish.  23551,  25413 
Western  Pacific- 
Pelagic.  5802 
Fishery  prixluct  inspection  and  certification; 

fees  and  charges,  13126 
Grants  and  tixipcrative  agreements; 
availahilily.  etc 
Climate  and  gliibal  change  program; 

research  proposals  invitation,  2503 
Dean  John  \    Kiuiuss  marine  policy 

fellowship  program,  28742 
[•'ishing  industry  research  and  development 
projects 
Marine  Fisheries  Initiative  funds;  Gulf  of 

Mexico  fishery  resources  use,  3073 
Saltonstall-Kcnnedy  funds,  12186 
National  status  and  trend  program,  1516 
Los  Angeles/long  Heath  Harbors.  Palos 
Verde  Shelf  and  ocean  dumping  sites, 
injury  determination  plan  and  damage 
assessment;  document  availability,  10344 


Manne  mammals; 
Commercial  fishing  operations;  tuna 

(yellowfin)  caught  with  purse  seines  in 
-  eastern  tropical  Pacific  Ocean;  incidental 

taking  and  importation- 
Mexico,  26995 
Incidental  taking,  authorization  letters,  etc.— 
Amerada  Hess  Corp  et  al.,  26799 
Amoco  Production  Corp.  et  al..  14498 
ARCO  Alaska.  Inc  .  19349 
BP  Exploration  Inc..  7688.  22155 
Chevron  U.S.A..  Inc.,  23874 
Western  Geophysical;  nngcd  seals,  3453 
Taking  incidental  to  commercial  fishing 
operations- 
Draft  legislative  environmental  impact 
statement  and  proposed  regime  to 
govern  interactions,  23958 
Fisheries  associated  with  exemption 

procedures;  list,  5138 
Yellowfin  tuna,  12367 
Manne  recreational  fishencs  action  plan,  22397 
Meetings; 
Canbbean  Fishery  Management  Council, 

11986,  16073,  27499 
Commercial  fishing  operations;  incidental 

taking  of  manne  mammals,  3821 
Emergency  striped  bass  research  study, 

19098 
Gulf  of  Mexico  Fishery  Management 

Council,  73,  2755,  5803,  10417,  14347, 
24789.  29631 
International  Whaling  Commission,  1519 
Manne  Fisheries  Advisory  Committee,  5803, 

24789 
Mid-Atlantic  Fishery  Management  Council, 

844,9198.  12892,  22401 
National  Fish  and  Seafood  Promotional 

Council,  2755,  13455 
New  England  Fishery  Management  Council, 

6624.  12892,  21991.  28743 
North  Pacific  Fishery  Management  Council, 
419,  5684,  8323,  11547,  14347,  21992, 
24789,  27500 
Pacific  Fishery  Management  Council,  1520, 
4268,  6838,  9198,  10861,  12892,  12893, 
23875,  24060,  27500,  29631 
Safety  of  Fishery  Products  Evaluation 

Committee;  report  symposium,  18573 
Sea  Grant  Review  Panel,  29632 
South  Atlantic  Fishery  Management 
Council,  4268,  4269,  14348.  16073, 
19644,  27500 
St   Lawrence  River  National  Estuanne 

Research  Reserve.  NY,  13455 
Western  Pacific  Fishery  Management 
Council,  420,  1802,  7014,  7015.  783t, 
8748,  16074.  21663,  21992,  22401,  25672 
MONITOR  National  Manne  Sanctuary: 
research  proposals  acceptance  and 
evaluation,  6838 
Organization,  functions,  and  authonty 
delegations; 
Mid-Atlantic  Fishery  Management  Council, 
2164 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive 
Nonpareil  Corp  .  2906 
Permits 
Endangered  and  threatened  species,  7688, 

13309,  14243,  19349.  19350 
Experimental  fishing,  4981 
Foreign  fishing,  513,  997.  8185 
Manne  mammals,  248,  688.  1381.  1520.  1521. 
2505,  2756,  2906,  3241-3243,  4047.  4048, 
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4601,  4602.  5405.  5684.  5804.  6839.  7343. 
7835,  8186,  9346,  9687.  9688.  10861, 
11205.  13128.  13309.  14087.  14499, 
14694,  14695,  15592,  19350.  1<'351. 
20597.  21130.  21131.  21992.  21993. 
22402,  22701,  22702,  23684,  24175, 
2607 »;  26995,  26996,  27246,  28538,  29632 
Rulemaking  petitions; 

Emerald  Seafoods  et  al.,  15072 
Weather  service/pnvate  sector  roles;  policy 

statement,  1984 
Whaling  Commission,  International; 

Bowhead  whale;  stnke  quota,  13799,  19098 

National  Park  Service 
RULES 

Minerals  management; 

Alaska  mineral  resource  assessment  program, 
22644 
Special  regulations: 
Voyageurs  National  Park,  NM;  snowmobile 
use,  3419 
PROPOSED  RULES 
Minerals  management 
Alaska  mineral  resource  assessment  program, 
9917 

NOTI^ 

AbandWlW  Shipwreck  Act  guidelines,  7875 
Agencywormation  collection  activities  under 

OMB  review,  19880 
Boundary  establishment,  descnptions,  etc  ; 
Cossatot  National  Scenic  River.  AR,  23720 
Jimmy  Carter  National  Histonc  Site,  GA. 
2041 
Concession  contract  negotiations; 

Anzona  State  Department  of  Economic 

Secunty,  4844 
Golf  Course  Specialists.  Inc.  18834 
Hidden  Valley  Ski  area.  CO.  11269.  18878 
Rocky  Mountain  National  Park,  CO.  14949 
TW  Recreational  Services,  Inc.,  18596 
Yellowstone  National  Park,  WY.  3265 
Environmental  statements  availabilny.  etc.: 
Antietam  National  Battlefield.  MD,  18834 
Bent's  Old  Fort  National  Historic  Site.  CO. 

19880 
Big  Thicket  National  Preserve,  TX,  9230, 

27537 
City  of  Rocks  National  Reserve,  ID,  19880 
Denah  National  Park  and  Preserve,  AK, 

15931 
Eugene  O'Neill  National  Histonc  Site,  CA, 

21506 
Fort  Laramie  National  Historic  Site,  WY, 

19881 
Gates  of  the  Arctic  National  Park  and 

Preserve,  AK,  12952 
Grand  Canyon  National  Park,  AZ,  2186, 
8214 
i)  Grant-Kohrs  Ranch  National  Histonc  Site, 

MT.  19881 
Great  Smoky  Mountains  National  Park.  TN. 

11269 
Jewel  Cave  National  Monument,  SD.  19881 
Katmai  National  Park  and  Preserve,  AK, 

3265 
Lake  Chelan  National  Recreation  Area,  WA, 

19882 
Lake  Mead  National  Recreation  Area.  NV, 

5235 
Lake  Meredith  National  Recreation  Area, 

TX,  9230 
Natchez  National  Historical  Park,  MS,  28412 
Natural  Bndges  National  Monument,  UT, 
12257 


Padre  Island  National  Seashore.  TX.  4299 
Rock  Creek  Park-tennis  stadium  and 
surrounding  recreational  fields  and 
facilities.  28168 
Shenandoah  National  Park.  VA,  12258 
Timucuan  Ecological  and  Histonc  Preserve. 

FL.  14533 
Wind  Cave  National  Park.  SD,  19882 
Insignia  prescnption; 

Shenandoah  National  Park,  28572 
Jurisdictional  transfers; 

Georgia,  26142.  29711 
Management  and  land  protection  plans; 
availability,  etc  ; 
Everglades  National  Park.  FL,  23721 
Santa  Fe  National  Histonc  Trail.  NM.  14714 
Meetings; 

Acadia  National  Park  Advisory  Commission. 

23721 
Cape  Cod  National  Seashore  Advisory 

Commission.  4299.  14534.  24409 
Cape  Krusenstern  National  Monument 

Subsistence  Resource  Commission,  9231 
Chesapeake  and  Ohio  Canal  National 

Histoncal  Park  Commission.  8214,  22445 
Delaware  and  Lehigh  Navigation  Canal 

National  Hentage  Corndor  Commission, 
443,  9231.  21506.  27968 
Delaware  Water  Gap  National  Recreation 
Area  Citizens  Advisory  Commission. 
8214.  14534 
Delta  Region  Preservation  Commission. 

11270 
Farmington  River  Study  Committee,  14715, 

23721 
Gates  of  the  Arctic  National  Park 

Subsistence  Resource  Commission, 
15094 
George  Washington  Memonal  and  Clara 
Barton  Parkways,  rehabilitation  project; 
public  information  open  house.  5235 
Golden  Gate  National  Recreation  Area  and 
Point  Reyes  National  Seashore 
Advisory  Commission,  4845,  20442, 
22446 
Gulf  Islands  National  Seashore  Advisory 

Commission.  28412 
Jazz  Preservation  Advisory  Commission. 

16110 
Jimmy  Carter  National  Park  Histonc  Site 

Advisory  Commission.  8215 
Kobuk  Valley  National  Park  Subsistence 

Resource  Commission.  9231 
Mississippi  River  Coordinating  Commission. 

12740 
Mississippi  River  Corndor  Study 

Commission,  23935 
National  Capital  Memonal  Commission, 

24409 
National  Park  System  Advisory  Board. 

11269.  12258 
Protecting  Our  National  Parks  Symposium 

Steering  Committee.  7877 
Upper  Delaware  Citizens  Advisory  Council, 

11270 
Vancouver  Histoncal  Study  Commission, 

20238.  26143 
Wrangell-St   Elias  National  Park  Subsistence 
Resource  Commission.  9231 
National  Register  of  Histonc  Places; 
Eligibility  determinations,  10282 
National  Histonc  Landmarks,  boundanes 

establishment.  11270 
Pending  nominations.  86,  869,  1647,  2186, 
3481,  4299,  4844,  5235,  5705.  7875-7877, 
9231,  9232.  11271,  11568,  11569.  12258. 


12740,  13488.  1438".  14950.  15004. 
16111,  18835.  19882.  21506.  22018, 
22183,  23088,  23595,  24200.  24201. 
25137.  26143,  27031,  27774.  27968.  2P  '23 
Organization,  functions,  and  authonty 
delegations 
Pacific  Northwesi  Region;  Regional  Chief, 
Lands  Division.  :.''722 
Santa  Monica  Mountains  National  Recreation 

Area,  proposed  land  exchange.  1026 
Sierra  Nevada  wildernesses;  maximum  pan\ 

size.  16293 
World  hentage  properties  list; 
US   nomination  process,  12741 
US  nominations.  18596 

National  Science  Foundation 

RULES 

Misconduct  m  science  and  engmeenng.  22286 
Protection  of  human  subjects.  Federal  p>olicy, 
28003 
Correction.  29"'56 

PROPOSED  RULES 

•'  Misconduct  m  science  and  engineering.  5789 
Regulatory  agenda.  18128 

NOTICES 

Agencv  information  collection  activities  under 
O.MB  review.  875.  11462.  12959,  13190. 
13503,  24847.  27986.  29265 
Antarctic  Conservation  Act  of  1978.  permit 
applications,  etc..  536.  559.  3487.  5712, 
11462.  19694.  26445.  28177 
Committees;  establishment,  renewal. 
termination,  etc  . 
.Mmosphenc  Sciences  Special  Emphasis 

Panel.  1542 
Biological.  Behasioral.  and  Social  Sciences 

Advisory  Committee,  et  al..  29265 
Biotechnology  Opportunities  at  NSF 

Advisory  Panel.  8220 
Computer  arul  Information  Science  and 
Engineering  Industnal  Advisory 
Commiuee.  6Sti5 
Design  and  Manufactunng  Systems 

Advisory  Committee.  26698 
Federal  Network  Council  Advisory 

Committee.  142"" 
Research  Initiation  and  Improvement  Special 
Emphasis  Panel.  8806 
Environmental  statements,  availability,  etc.: 

Antarctic  program,  27''7 
Grants  and  cooperative  agreements; 
asailabiht>.  etc.; 
Minoniy  research  centers  of  excellence 

program.  12041 
Science,  mathematics,  and  engineering 
education,  undergraduate  curnculum 
and  course  deselopmeni.  21692.  27987 
Young  scholars  program.  15098 
Meetings; 

Alan  T  Waterman  .Award  Committee.  9237 
Animal  Learning  and  Behavior  .Advisory 

Panel.  12747 
Antarctic  Pollution  Control  Task  Group, 

8371 
Antarctic  Tour  Operators,  24847 
Applications  of  Advanced  Technologies 

Advisory  Panel.  14957 
Applications  of  Advanced  Technologies. 
Education,  and  Human  Resources 
Advisory  Panel.  27780 
Archaeology  Advisory  Panel.  14277 
Archaeometry  Advisory  Panel,  10445 
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Arctic  Retearch  PUn.  lecond  biennul 

revision,  9370 
Ailronomical  Science*  Advwory  Commiitee 

12281,  19127 
Atmcwphenc  Sciencen  Advmiry  Committee, 

23308 
Aimocpherk  Sciences  Special  Emphwis 

Panel.  3488,  4858,  19127 
BBS  Retearch  Training  Ortiup*  Advisory 

Panel,  14277 
Biochemwtry  Adviaory  Panel,  12748 
Biological.  Behavioral,  and  Social  Sciences 

Adviaory  Committee,  15103,  19694 
Biological.  Behavioral,  and  S<Kial  Sciences 
Talk  Force  Looking  to  2Ut  Century, 
6865 
Biological  Instrumentation  Facilities 

Advisory  Panel,  I12|$ 
Biophysics  Program  Advisory  Panel,  14957 
Biotechnology  Opportunities  at  NSF 

Advisory  Panel,  11295 
Biotic  Systems  and  Resources  Special 

Emphasis  Panel,  1495K 
Cell  Biology  Program  Advisory  Panel. 

12748.  14957 
Cellular  Biochemistry  Program  Advisory 

Panel.  12748 
Cellular  Biosciences  Special  Hmpha.<is  Panel. 

29266 
Cellular  Bioaciences  Special  Emphasis  Panel 

et  al .  8807 
Cellular  Neuroscience  Advisory  Panel, 

12281 
Cellular  Neuroacience  Advis<iry  Panel  cl  al 

13503 
Chemistry  Advis<iry  Committee.  13503 
Computer  and  Compulation  Research 

Special  Emphasis  Panel,  11295 
Cultural  Anthropology  Advistiry  Panel.  99H7 
Data  and  Policy  Analysis  Advisory 

Committee.  6865 
Design  and  Manufacturing  Systems 

Advisory  Committee.  15103 
Design  and  Manufacturing  Systems  Special 

Emphasis  Panel.  15951.  22892,  2669K 
Design  and  Manufacturing  Systems  Special 

Emphasis  Panel  ci  al .  12282 
Developmental  Neurtisciencc  Advisory 

Panel.  12748 
Directorate  for  Education  and  Human 

Resources  Advisory  Committee.  4I'M(, 

22893 
Division  of  Design  and  Manufacturing 

Systems  Special  Emphasi»  Panel,  21177 
Division  of  Engineering  Infrastructure 

Development  Special  EmphasK  Panel. 

1119,  5851 
Division  of  Networking  and 

Communications  Research  and 

Infrastructure.  23090 
Division  of  Networking  and 

Communications  Research  and 

Infrastructure  Advisory  Committee, 

23090 
Earth  Sciences  Advisory  Committee.  24417 
Earth  Sciences  Proposal  Review  Panel.  4858, 

6M66 
Earth  Sciences  Special  i:mphasi<i  Panel. 

24I(X) 
Education  and  Human  Resources  Advisory 

Committee.  22893,  2394  V  24 KX) 
Engineering  Advis<iry  Commillcc.  10445 
Engineering  Research  Centers  Advisory 

Panel.  3488 
Engineering  Research  Centers  Adviwiry 
Panel  et  al.,  4859 


Equal  Opportunities  in  Science  and 
Engineering  Committee.  22893 
Ethics  and  Values  Studies  Advmiry  Panel. 

16129 
Experimental  Programs  to  Stimulate 

Competitive  Research  Advisory  Panel, 

3488.  2V)44 
Genetics  Advi»<ir>  I'ancl.  142'^'' 
Geography  and  Regional  SciciKr  Advisory 

Panel.  1912" 
Human  C<igniluin  and  IVrccption  Advisory 

Panel.  Ihl29 
Human  Restiurce  Dcvclopmcnl  S[)ecial 

Empha.sis  I'ancl,  1274K,  22893 
Industrial  Science  and  Technological 

Innoviitioii  Advist>ry  Committee.  12282 
Informal  Sticncc  Education  Adviwiry  Panel. 

1H?9H 
Instrumcnialion  and  Inslnimcnl 

Development  tor  Biological  and 

Behavioral  Sciences  Advisory  Panel. 

ll29^ 
lnteragcnc>  Arctic  Research  Policy 

Committee.  22741 
Law  and  ScKial  Science  Advisory  Panel, 

14958 
Linguistics  Advisory  Panel,  12749 
Materials  Research  Special  Emphasis  Panel. 

19127,  21  PH,  rMft.  29727 
Maihemaiaal  Sciences  Adviaory  Committee, 

2VV) 
Malhemaiical  Sciences  Special  f-.mphasis 

Panel.  6Hh6.  ygs""    1  1296,  2 '944 
Mechanical  and  Struclural  Systems  Special 

l-mpha,sis  Panel.  1542.  253K.  h866. 

15103.  21'J44,  29727 
Mechanical  and  Structural  Systems  Special 

Emphasis  I'ancl  cl  al  ,  14958,  19127 
Networking  and  Communications  Research 

and  Infraslruclurc  Special  l^mphaais 

Panel,  hKhV  I495T 
Networking  anil  Communications  Special 

Ivmphasis  I'ancl,  21  178 
Neural  Mechanisms  of  Behavior  Advisory 

Panel.  IM29 
Ocean  Science  Review  Panel,  27546 
Physical  Anthrop<ilogy  Advisory  Panel, 

Physics  Adviv)ry  Committee,  16129 
Physics  Special  r.mphnsis  Panel,  5427 
Physiological  I'riKcsses  Advuory  Panel, 

11296 
Polar  Programs  Advisory  Committee,  7419 
Polar  Programs  Special  Emphasis  Panel, 

24K4H 
Poltlical  .S<.ieni.c  AiKis<ir\  I'ancl.  14277 
Research  InilialKui  .iml  Improvcmcnl  Special 

l-mphasis  I'.inrl    '»''H'',   1044? 
ScientiCn..  Inhnuldgital   and  Inlernalional 

Affairs  Advisorv  (ommiltcc,  10445 
Scn»»)ry  Sysicms  AcKmirv  I'lincl.  12749 
S<Klttl  anil  IcoiiiiniK    SiirrKo  Special 

l-mphasis  I'ancl    IM .''' 
Social  I'sycholcigv  .•\iKisor\   Panel,  14278 
Studies,  Ivahialion.  and  Oisscminalion 

Advisory  I'ancl.  2539,  3488 
Systematic  Collections  Advisory  Panel, 

12749 
Icachcr  Preparation  and  Enhancement 

Special  I'mphiisis  ranc!    880<).  14278 
Undergtadiialr  Stinur    1  iiKinccring.  and 

MalhcmalKs  I  dm  alum  I'mpcisnl 

Review,  Panel    2  <"44 
Undergradualc  S>.  ini,  r    I  njjimrcring.  and 

Mathcmaiks  I  .iiKanim  Special 

Emphasis  Panel.  22893  | 


Undergraduate  Science.  Engineering,  and 
Mathematics  Education  Special 
Emphasis  Panel,  et  al .  3119 
Meetings;  Sunshine  Act,  3861,  10460,  26852 
National  Science  Scholars  program,  finaJ 
selection  criteria,  20092 

National  Technical  Information 
Service 

NOTICES 

Inventions,  Government-owned,  availability  for 
licensing,  3822,  4048,  8986,  13627,  15333. 
23552,  27786 
Joint  ventures  program,  electronic  media 
prixluction  service  agreements 
Oovernmeni  Counselling  Ltd  ,  5194 
Meetings,  26392 

Advisory  Board,  14088 
Patent  licenses,  non-exclusivc.  exclusive,  or 
partially  exclusive 
Ames  Specialty  Metals.  Inc  .  20195 
Applied  Biosciences,  Inc  .  19644 
Diversified  Textile  Machinery  Corp.  et  al., 

22156 
Extraction  Technology  Corp  et  al  .  22155 
Harvard  University.  23553 
Integra  institute.  Inc  .  et  al  ,  4981 
Matrix  Biosystems.  Inc  .  20196 
Neurogen  Corp.  11407 
Permar.  Thomas  A..  3453 
Triton  Diagnostics.  Inc..  29472 
Univax  Biologies.  Inc  .  3453 
UroMed  Corp  .  4982 

National  Telecommunications  and 
Information  Administration 

NOTICES 

Committees,  establishment,  renewal, 
termination,  etc 
Spectrum  Planning  Advisory  Committee, 
22402 
Grants  and  cooperative  agreements, 
availability,  etc 
Public  telecommunications  facilities  planning 
and  construction.  13532 
Meetings  ^ 

Frequency  Management  Advisory  Council, 
12511 

National  Transportation  Safety  Board 

PROPOSED  RUI.HS 

Notification  of  railroad  accidents 
Preservation  of  event  recorders  or  data 
packs.  2K132 

NOTICI--S 

Aircraft  accidents,  hearings,  etc 
Detroit.  Ml.  Northwest  Airlines  accident, 

4307 
I. OS  Angeles.  CA.  USAir  and  Skywcsl 
Airlines  accident.  15104 
Highway  accidents,  hearings,  etc.:  • 

Calhoun.  TN.  et  al  .  fog  related  accidents. 
16.349 
Meetings.  Sunshine  Act.  1844.  3299.  5871. 
8232.  I(H60.  I2KI4,  14560,  19146.  21197, 
233,30,  25445.  28224 

National  Women's  Business  Council 

NOTICES 

Meetings,  Sunshine  Act,  2806.  19146 
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Navi^o  '^^  H<>P'  Indian  Relocation 
Commission 

RULES 

New  lands  grazing  regulations,  13396 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance 

exemptions: 
USS  Alexandna,  23021 
USS  Hue  City,  12846 
USS  Kentucky  et  al.,  7565 
USS  Rushmore.  12847 
Privacy  Act.  implementation.  6985 

PROPOSED  RULES 

Privacy  Act;  implementation.  12694 

NOTICES 

Environmental  statements,  availability,  etc.; 
Fast  combat  ships  (AOE-6  Cla-ss)  on  U.S. 
west  coast,  homeporting.  hearings, 
19353 
Naval  Weapons  Station  Earle,  Colts  Neck, 
NJ;  replacement  trestle  construction, 
7348 
Thames  River.  CT.  dredging.  21475 
Inventions.  Government-owned,  availability  for 

licensing.  2508.  18807 
Meetings. 
Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee.  998,  2165.  2757, 
3823,  7349,  7690,  11211.  12895.  14351, 
14696.  14697.  22160.  23883,  25673. 
26396.  29638 
Kaho'olawe  Island  Conveyance  Commission. 

2165 
Naval  Academy.  Board  of  Visitors.  12895 
Naval  Postgraduate  School.  Board  of 

Advisors  to  Superintendent,  12512 
Naval  Research  Advisory  Committee.  12512, 
21180.  21359.  23883.  24792.  26659. 
28750.  29638.  29639 
Naval  War  College.  Board  of  Advisors  to 

President.  20599 
Navy  Resale  System  Advisory  Committee. 

23288 
Planning  and  Steering  Advisory  Committee, 
998,  12512,  28541 
Naval  observatory;  litigation,  adoption 
procedures,  and  fees;  information 
availability.  998 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive 
Cardolite  Corp  .  22407 
Concept  Development  &  Commercialization 

Corp  et  al..  4986 
Duykers.  Ludwig  R  .  24792 
Memm  General.  Inc  .  2509 
Tru-Lyte  Systems.  Inc  .  11987 
Privacy  Act: 
Systems  of  records.  424,  12721.  24793.  27503 
28144 

Neighborhood  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act,  456,  5454,  23103 

Nuclear  Regulatory  Commission 

RULES 

Industrial  radiographic^uipment.  safety 
requirements,  CFR%orrection,  19920 

Licensee  personnel  access  authorization; 
background  investigations  fee  schedule, 
5926 


Nuclear  equipment  and  materials;  export  and 
import: 
Topaz  II  reactor  system,  return  to  Soviet 
Union.  24682 
Organization,  functions,  and  authonty 
delegations 
Operations  Center  area  code  telephone 

number  change.  944 
Region  V  office;  commercial  telephone 
number  change.  19253 
Plants  and  materials,  physical  protection: 

Nuclear  power  plants,  access  authorization 

program,  18997 
Correction.  24239 
Practice  rules 

Domestic  licensing  proceedings- 
Geologic  repository  for  receipt  of  high- 
level  radioactive  waste;  licenses 
issuance,  7787.  14151 
Licensing  board  decisions;  direct 
commission  review  options  and 
procedures.  29403 
Prospective  petitioners  assistance.  10359 
Production  and  utilization  facilities,  domestic 
licensing 
Light-water  nuclear  power  plants,  fracture 
toughness  requirements  for  protection 
against  pressurized  thermal  shock 
events.  22300 
Radiation  protection  standards 

Protection  of  individuals  exposed  to  ionizing, 
radiation  from  routine  activities  licenseiJ 
by  NRC,  23360 
Correction.  2395b 
Radiography  licenses  and  radiation  safety 
requirements  for  radiographic  operations 
Industrial  radiographers,  certification  by 
Amencan  Society  for  Nondestructive 
Testing!  A  SNT).  11504 
Well-logging  operations,  radiation  licenses  and 
safety  requirements  agreement  State 
licenses  recognition,  correction.  2034,5 

PROPOSED  RULES 

Byproduct  material,  medical  use: 

Basic  quality  a.ssurance  program,  records  and 
reports  of  misadministrations  or  events; 
meetings.  3426 
Fee  schedules;  revision.  14870 

Correction.  24882 
Production  and  utilization  facilities;  domestic 
licensing: 
Nuclear  power  plants,  codes  and  standards. 
3796 
Radiation  protection  standards 

Waste  disposal,  "below  regulatory  concern" 
exemption  petitions,  deferral  of  action, 
21631 
Reactor  site  criteria 
Nuclear  power  plants,  seismic  and  geologic 
siting  criteria;  meeting.  8300 
Regulators  agenda.  18340 

Quarterly  report.  5665.  20566 
Rulemaking  petitions 
Marcus.  Dr  Carol  S  .  2fi945 
Nuclear  Control  Institute  et  al.,  3228,  26782 
Young,  Charles.  1749 

NOTICES 

Abnormal  occurrence  reports: 
Periodic  reports  to  Congress.  6415,  18839 
Quarterly  reports  to  Congress.  2540,  15104 
Agency  information  collection  activities  under 
OMB  review.  887.  1827.  2956.  3845.  7068, 
8807.  10446.  11764,  11765.  15385.  19386, 
22460.  23309.  27546.  28932 
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Committees,  establishment,  renewal, 
termination,  etc 
Medical  Uses  of  Isotopes  Advisory 
Committee.  1938' 

Environmental  statements,  availability,  etc.: 
Alabama  Power  Co  .  5427 
Arizona  Public  Service  Co  et  al..  12282 
Baltimore  Gas  &  Electric  Co  ,  7420.  13196 
Carolina  Power  &  Light  Co..  3845.  23309 
Chem-Nuclear  Systems  Inc  .  21507 
Cleveland  Electric  Illuminating  Co  et  al.. 

10579 
Commonwealth  Edison  Co..-I031.  8371 
Consolidated  Edison  do.  of  New  York.  Inc., 

12283 
Consumers  Power  Co..  23945 
Detroit  Edison  Co.,  12564 
Duquesne  Light  Co.  et  al.,  12400. 
Entergv  Operations.  Inc.,  3120      1 
Envirocare  of  Utah.  Inc.  25142    | 
Florida  Power  Corp  ,  12565 
GPU  Nuclear  Corp.  et  al..  1032.  2542-2544, 

2778,  7883,  12401.  14715,  25700 
Illinois  Power  Co.  et  al.,  4309,  6689 
Louisiana  Energy  Services,  L,P.,  23310, 

Nebraska  Public  Power  District,  25701 
Northeast  Nuclear  Energy  Co.,  1033,  1543, 

13503.  25702 
Northern  States  Power  Co.,  13655 
Public  Service  Co,  of  Colorado,  1828,  5428 
Public  Service  Electric  &  Gas  Co.  et  al.. 

20628 
Purdue  University.  13197 
Rochester  Gas  &  Electric  Corp.,  18841 
Sacramento  Municipal  Utility  District,  1544, 

7421 
South  Carolina  Electric  &  Gas  Co.  et  al., 

13504 
Southern  California  Edison  Co.  et  al.,  12284, 

20629 
Tennessee  Valley  Authonty,  3121,  28933 
Texas  Utilities  Electnc  Co.  et  al.,  24100 
Toledo  Edison  Co.  et  al.,  10579 
Universitv  of — 
California.  9238 
Texas.  1544.  6690 
Uranerz  USA..  Inc.,  7732 
Washington  Public  Power  Supply  System, 

887,  27547 
Wisconsin  Electric  Power  Co.,  9238 
Wisconsin  Public  Service  Corp.,  9371 
Yankee  Atomic  Electnc  Co.,  15951 
Export  and  import  license  applications  for 
nuclear  facilities  or  materials,  2545.  3288, 
5430,  8372,  9024,  12284,  18598,  21697, 
25702,  27036,  27780 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Historically  black  colleges  and  universities, 
4649 
Low-level  radioactive  waste  policy 
amendments 
Title  transfer  and  possession  provisions; 
recommendations  and  availability,  4859 
Meetings 

Engmeenng  symposium/workshop,  2777 
Light-water-cooled  nuclear  power  plants, 
leakage  rate  testing  of  containments, 
24417 
Medical  Uses  of  Isotopes  Advisory 

Committee.  11765.  15636 
MELCOR  Peer  Review  Committee,  1421, 

6888,  20481 
Nuclear  fuel  cycle  facilities;  seminar,  18839 
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NucImt 

Nucle«r  Safely  Rwearch  Rcvicn*  C'ommiiicc 

J4.K),  244 1 7 
Nucleir  WmIc  Advijory  Committee,  KHlT. 
6041.  9.172,  I  1462.  1471b.  14717.  21ft'<K 
24«48.  2M)'X».  26844 
Proix>ied  whedulc.  2774.  7008,  11765. 
237JS.  28420 
Reactor  Safcguardu  Ailvivuy  Committee, 
452,  182'J,  2049.  2545.  2546.  M21.  U89, 
6416.  6691.  6887.  77VV  H807.  92(9,  9.172. 
10580.  11580.  12045.  12960.  11656. 
16130,  19186.  206.10.  22H94.  2.172(v 
23945,  24848,  26844.  28778.  29266 
Propoied  schedule.  2779,  7(K,R.  ,  1765, 
23725,  28420 
Reactor  Safeguard*  Advisory  Commitirr  d 

il,  18840 
Reactor  site  criteria,  10  Cl'R  100  Appemlu 

A  rcvimon,  14278 
Regulatory  information  conference,  125^5 
Scaling  analysis  for  DCH  review.  1 165() 
Meetings.  Sunshine  Act.  102,  710,  1^5 1.  2584. 
2807.  329<>.  4673,  57.10  ■'()82.  789K,  9250, 
10460.  11588.  12814.  13361,  13708,  14422. 
15400,  18607,  19714.  21198,  22051,  23331. 
24238.  25445.  27068.  27997,  28957 
Memorandums  of  understanding 
Michigan  State  Police  Department,  NRC 
emergency  response  data  system 
utiliMto)n,  21 178 
Operating  licenses,  amendments,  no  Mgnilkaiii 
hazards  considerations,  biweekly  m)llce^, 
^     888,  2546,  48!9,  5712,  6867.  9371,  10102, 
11768.  11338,  13657,  15637,  2lX)25,  22460, 
24204.  24849.  27036,  29267 
Organization,  functions,  und  authority 
delegation> 
Local  publit*  document  room  relocation  and 
establishment 
Louisiana  Lnergy  Services,  Claiborne 

Lnrkhment  Center,  6041 
Mississippi  Power  A  I  ighl  Co    Cjrand 
tiulf  Nuclear  Station,  MS.  2565 
Power  reactor  local  public  document  nHjin". 
replacement  of  paper  dociimciils  by 
microfiche,  5028 
Petitions,  [director's  decisions 

Long  Island  Lighting  Co  .  21114.  23316 
Niagara  Mohawk  Power  Corp  .  14396 
Texas  Utilities  lUeclric  Co,  90,  24840 
Privacy  Act 

Systems  of  records,  10580 
Public  Document  Rixim,  selected  general 
licensee  information,  public  disclosure, 
2049 
Regulatory  agreement*; 

Idaho,  15651 
Regulatory  guides,  issuance,  availability,  and 
wilfvlrawal.  7884,  14716,  2441H.  26844 

ReporU.  availability,  etc 

Fault  displjiccment  and  scispm;  hazards  at 
geologic  repository,  inTcstigaiions  to 
identify,  draft  technical  position.  22020 
New  standard  technical  specifications,  draft, 

5430  23946 
Nuclear  ptiwer  plants 

Reactor  coolant  pump  seal  failure.  16130 
_^  24418.  28422 

Nuclear  power  reactors,  standard  technical 

specifications.  1 1462 
Property/accident  recovery  insurance, 
appropriate  amount,  agency 
requirements.  1289 
Waste  fcirm,  staff  technical  posilion,  3123 
Safety  analysis  and  evaluation  reports, 
availability,  etc 
Tennctoce  Valley  Authority.  20481 


6a 


Wcslinghouse  L.lcctric  Corp.,  24418 
Senior  Lucciilivr  Set  vice 

Pcrlurniancc  Review   Ho.mis    mcmbcrsliip, 
27987 
Applicalwny  htanngi,  delermmaliom.  etc: 

Alabama  Power  Cc.  6417.  7886 

Arizona  Public  Service  Co,  et  il,,  4652, 
12045,  12285,  13338,  23316 

Baltimore  (ias  &  LIcctric  Co.,  9024 

Harnett  Industrial  XRay,  901,  9987,  11297 

Bosion  I  dison  Co,,  2188 

Carolina  Power  *  Light  Co.,  5028,  26445. 

i'K'H}    ."»,'"11 

Ccriirie<l  IcMiiig  I  .iboratoriei,  Inc,  7733, 

i4:^M  I 

tlieni  Nuvlcai  Systems  Inc.,  21508  [ 

Cinlichcm.  Inc  ,  1422,  9987.  23601 
Cleveland  L;icctric  llluminiting  Co.  et  al , 

714,  12566 
Cocnbuition  Engineering,  Inc,  21395,  2J602 
Commonwetlih  Ediion  Co,,  452,  7734,  8372, 

11795.  13202,  14392,  14549,  19388. 

24418.  28934 
Connecticut  Yankee  Atomic  Power  Co., 

1423,  14.195,  15952,  28423 
Convilidiiuc!  I  di»on  Co.  of  New  York,  Inc., 

1  \  n>i 
Consumers  T  %m  i  ^  \) ,,  4307,  8220.  14151, 

25142,  :'>':» 

Detroit  r.di»on  Co,,  9397,  13682,  19694, 

26700 
Detroit  Ediion  Co,  et  il,,  6888 
Duke  Power  Co.,  2051,  2053,  2957,  6416 
DiKiursnc  Light  Co.,  13201 
Duc)ursr.c-  1  ikIU  Co,  et  tl..  1033 
Liiicrgv  I  )iH  !.ition».  Inc..  5029.  8221.  24419   | 
I  rnirn^jfcof  Utah,  Inc.,  2959,  11796 
i  cwcU  ( (eotcchnical  Engineering.  Ltd.. 

2188,4112 
Floridn  Power  A  Light  Co,.  1035,  3846,  4878 
H.  rul.i  Power  Coij)..  18598 
I  1   (iil.i  I'.wcr  Corp,  et  »1.,  13683 
( ,,!!<!, li  Public  Utilitiet  Nuclear  Corp.. 

19128.  26700 
Georgia  Power  Co,  et  al..  24101 
GPU  Nuclew  Corp,,  1423,  2781,  4307,  4308, 

5431.  8373.  10581,  15952,  23091,  23092 
GPU  Nuclear  Corp.  et  «l.,  4310,  9025,  13202. 

27275 
Oulf  State*  Utilitiet  Co,,  10582.  14718 
Hotuton  Lighting  &  Power  Co.  et  al.,  5712 
Ulinoii  Power  Co,  et  al,,  2960.  7885.  24849, 

26445 
Iowa  Mectric  Light  St.  Power  Co.  et  al,. 

2hU.7,  27275 
1  ong  Island  Lighting  Co„  4310,  16132, 

:h"J00,  28424 
I  ouisianu  Energy  Servicet,  L,P„  24420 
Maine  Yankee  Atomic  Power  Co,,  22187 
Manning,  David  M.,  29291 
Midwest  Inspection  Service.  Ltd,.  22894 
Minnesoia  Mining  k  Manufacturing  Co.. 

141  14 

National  Institute  of  Sundards  and  ; 

Technology.  29501  "I 

Nebraaka  Public  Power  District.  3289 
New  York  Power  Authority.  19695.  22022. 

29291 
Manning,  David  M  .  22020 
Newman  Memorial  Hospital.  91 
Northeast  Nuclear  Energy  Co..  1036,  4112. 

1146.1.  14718.22024.27278 
Northeast  Nuclear  F.nergy  Co.  et  al..  2565, 

l4M'i 
Northern  State*  Power  Co.,  12045,  15386 
Nui-lear  Meul,  Inc.,  13203 


Ohio  Edison  Co.  et  al  ,  20057.  28426.  29292 
Omaha  Public  Power  District.  2781.  2782 
Pennsylvania  I'owcr  &  1  ighl  Co  et  al  , 

12285 
Philodelphiu  r.lectric  Co.  10929,  28935 
Philadelphia  i:icclric  Co   el  al  .  4879,  5851 
Power  Authority  of  Stale  of  New  York. 

3122 
Professional  Service  Industries.  Inc  .  22896 
Public  Service  Co,  of- 

Colorado,  536,  2962 

New  Hampshire.  8373 

New  Hampshire  et  al  ,  22026 
Public  Service  Llectric  &  tias  Co   cl  al  . 

29732 
Radiology-Ultrasound-Nuclear  Consultants, 

PA,  8808 

Sacramento  Municipal  I'lility  District,  2566, 

6691.  H81I 
Sequoyah  Fuels  Corp  ,  7422 
South  Carolina  lilectnc  &  Gas  Co.  cl  al., 

14717 
Southern  California  Edison  Co  cl  .il  ,  182'', 

13201,  22188 
Syncor  iMlcrnalional.  12567         ' 
Tennessee  Valley  Authority,  1423,  1545, 

4.108,  8375,  10287.  21180 
Toledo  Ldison  Co  et  al  .  6692.  7734,  12402 
Triplcr  Army  Medical  Center.  23316 
Tri-State  Associates.  Inc  ,  5432 
Tulsa  Oamm.i  Ray.  Inc  ,  24420,  26701.  27.M8 
University  of 

CaJifornia  al  Hcrkelcv.  10910 

Kansas.  16349 

Missouri.  1489 

Missouri-Rolla.  10446 

le.sas.  2567,  8221 

Ltah,  21508 

Virginia,  16350 

Wisconsin  Madison,  904 
Vermont  Yankee  Nuclear  Power  Corp  .  2568 
Virginia  Hlcclric  &  Power  Co  .5712,  2727H 
Washington  Public  Power  Supply  System, 

13340,  28937 
Western  Stress,  Inc  ,  4^11 
Wisconsin  Lleclric  Power  Co  ,  10583.  12403 
Wisconsin  Public  Service  Corp  .  13341 
Wolf  Creek  Nuclear  Operating  Corp  .  10584. 

22026 
Yankee  Atomic  Electric  Co..  6692 
Zimmerman.  O  A  .  11297 

Nuclear  Waste  NeRotiator  Office 

NOTICf:s 

Operating  procedures;  financial  assistance 

feasibility  grants  coordination  with  Energy 
Department  and  agreement  negotiations, 

25701 

Nuclear  Waste  Technical  Review 
Board 

NOTICKS 

Meetings.  4654,  5852,  7070,  8812,  10587,  15107. 
21698,  23093,  26169 

Occupational  Safety  and  Health 
'     Administration 

RULES 

Construction  safety  and  health  standards 
Stairways  and  ladders,  correction.  2585.  5061 

Safely  and  health  standards 

Formaldehyde:  tKcupational  exposure, 
10377.  26909 


FEDERAL  REGISTER  INDEX,  January— Oune  1991 


Pension 


Hazardous  waste  operations  and  emergency 

response,  correction.  15832 
Lead,  occupational  exposure.  24686 
Training  and  Education  Office. 
Tuition  fees.  28076 

PROPOSED  RULES 

Safely  and  health  standards 

Electrical  power  gcneralion,  transmission, 
and  distribution,  electrical  protective 
equipment,  976 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc 
Targeted  training  program,  14131,  16347. 
20497,  26695 
Meetings 

Occupational  Safely  and  Health  Federal 

Advisory  Council,  4855 
Shipyard  Employment  Standards  Advisory 
Commillec.  2538.  15634 
Nationally  recognized  testing  laboratories,  etc.; 
Communication  Certification  Laboratory, 

24845.  28579 
Dash.  Straus  &  Goodhue.  Inc  ,  4648 
ETL  Testing  Laboratories,  Inc  .  2953 
MET  Electrical  Testing  Co.,  Inc.,  14956 
Slate  plans;  standards  approval,  etc: 
California,  2048 
Connecticut.  2954 
Kentucky,  22450 
Maryland,  2954,  12278 
Michigan,  27976 
Oregon,  19382.  26842 
South  Carolina.  12278,  16126 
Vermont,  19384 
Washington,  23305 
Wyoming,  12395,  20626 
Variance  applications,  etc 

Gannett  Outdoor  Companies.  8801 

Occupational  Safety  and  Health 
Review  Commission 

NOTICES 

MeetirTji^^Sunshine  Act,  4902,  10944,  24238 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Office  of  United  States  Trade 
Representative 

Sec  Trade  Represenlalivc.  Office  of  United 
Slates 

Overseas  Private  Investment 
Corporation 

NOTICES 

Meetings,  Sunshine  Act,  10460,  21198 

Oversight  Board 

PROPOSED  RULES 

Minority  and  women  coniracimg  outreach 

program;  establishment,  26352 
Regulatory  agenda.  18368 

NOTICES 

Meetings.  4880.  20243.  22028 

National  Advisory  Board.  10930 
Meetings,  regional  advisory  boards; 

Regions  1  and  2.  183! 

Regions  1  through  6.  24228 

Regions  3  and  4.  3290 

Regions  5  and  6,  4881 


Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 

NOTICES 

Power  plan  amendments; 

Columbia  River  Basin  fish  and  wildlife 

program.  12403,  13344,  2394".  :"05« 
Northwest  conservation  and  electric  power 
plan.  1044- 

Packers  and  Stockyards 
Administration 

RULES 

Packers  and  Stockyards  .Act; 
Surety  bonds,  2127 

NOTICES 

Central  filing  system:  State  certifications: 
Oklahoma.  2.3047 

Stockyards:  posting  and  depcsiing 

.Arkansas  Valley  Livestock.  CO,  el  al.  6621 
Beebe  Livestock  Exchange.  AR.  et  al..  22394 
Enterprise  Livestock.  .AL.  et  al,  6621 
Four  Corners  Livestock  Commission.  Inc., 

CO,  el  al,  2740 
Sandv  Point  Horse  &  Tack  Auction,  GA.  et 
al  ,  28369 

Panama  Canal  Commission 

RULES 

Employee  responsibilities  and  conduct:  CFR 

Part  removed.  29 P9 
Freedom  of  Information  Act,  implementation: 
Confidential  commercial  information; 

predisclosure  notification  procedures, 
11373.  29179 
Secretary  of  Army  (Panama  Canal 

Employment  System):  employment  and 
personnel  policy.  1922 

PROPOSED  RULES 

Regulatory  agenda.  18166 

Parole  Commission 

RULES 

Federal  prisoners,  paroling  and  releasing,  etc.: 
Bribery  offenses  grading.  162''0 
Commission  existence  extended.  16272 
Parole  hearings,  acquittals  effect  on 

admissible  evidence,  16269 
Prisoners  transferred  by  treaty,  interpretive 
regulations  revision.  16271  ^ 

Correction,  21600 

PROPOSED  RULES 

Federal  prisoners:  paroling  and  releasing,  etc.: 
Drug  offenses,  "peripheral  role"  definition. 

16285 
Searches  of  Federal  parofees  b>  L'  S. 

Probation  Officers.  16286 
Solicilalion  offenses:  rating  guidelines.  16288 
Special  drug  and  alcohol  aftercare  treatment 
programs,  16287 
Correction,  21458 

NOTICES 

Meetings:  Sunshine  Act,  6908,  9043.  24117. 

27556 
Organization,  functions,  and  authority 
delegations 
Western.  North  Central  and  South  Central 
Regions,  28417 


Pft 


ent  and  Trademark  Office 


RULES 

Patent  casei. 

Patent  Law  Foreign  Filing  Act 

implementation,  amendments,  l*^;* 
Trademark  Law  Revision  ,\ci. 

implementation,  amendments,  CFR 
correction.  14648 
Trademark  cases; 

Trademark  Law  Revision  Act; 

implementation,  amendments  CFR 
correction,  14648 

PROPOSED  RULES 

Patent  cases 

■Assignment  practice  changes.  21641 

Correction.  27999 
Fee  revisions.  21890 

Correction.  23735 
Patent  interference  proceedings,  26949 
Trademark  cases; 

Assignment  practice  changes,  21641 

Correction,  27999 
Fee  revisions.  21890 

Correction,  23735 
Inter  panes  proceedings,  15059 

NOTICES 

Committees,  establishment,  renewal. 
termination,  etc.; 
Patent  Law  Reform  Advisory  Commission. 

9667 
Trademark  Affairs  Public  Advisory 
Committee,  2756 
In  \'itro  International,  Inc.;  international 
depositary  authority  status  termination. 
13629 
Meetings; 

Patent  Law  Reform  Advisory  Commission, 

8748 
Trademark  Affairs  Public  Advisory 
Committee.  4049.  23049 
Patent  system,  state  of  and  need  for  reform, 
22702 

Peace  Corps 

PROPOSED  RULES 

Regulatory  agenda,  18170 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  9988,  21700 

Pennsylvania  .Avenue  Development 
Corporation 

PROPOSED  RULES 

Regulatory  agenda,  18172 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  15953 
Meetings:  Sunshine  Act,  9043.  26457 

Pension  and  Welfare  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Security  Act: 
Prohibited  transaction  exemption 

applications;  filing  and  processing 

prtvedures,  14860 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Annuity  providers  standards,  28638 
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Pension 

P»rticip«nt  directed  individual  »ccouni  pl«n», 
10724 
Hearing.  247M,  26045 

NOTICES 

Employee  benefii  pl»n»,  tlasfi  exemption-. 
Foreign  exchange  iransaclions,  117?'' 
Individual  retirement  accounts  (IRAs)  and 
retirement  plan*  for  self-employed 
individual*  (Ketigh  Plans)- 
Service*  receipt  by  participants.  H365 
Transactions  involving  participants.  8368 
Life  insurance  companies,  guaranteed 
contract  separate  accounts,  proposed 
reviKation,  27543 
Thrift  Savings  Fund,  prohibited  transaction 
exemption  amendment.  25140 
Employee  benefit  plans,  prohibited  transaction 
exemptions 
AAXICO.  Inc.  et  al  ,  27978 
AeroCaat  Inc  et  al  ,  12557 
Austin  Industries.  Inc  ,  ei  al  .  U544,  27<)82 
Bank  Collective  Investment  Fundv  4856 
Boilermakers'  and  Blacksmiths'  Ltxlgc  No. 
169  Joint  Training  Fund  ei  al     12558 
\     Citicorp  Real  Estate.  Inc  ,  el  al  ,  22451 
Vi  Columbia  Artists  Management,  Inc  .  et  al., 
/-         251. 19 

Delta  Government  Options  Corp  ,  12396 
Equitable  Life  Assurance  SiKiety  of  United 

States.  1411,  28772 
Equitable  Life  Assurance  Stviety  of  L'niicit 

States  et  al  ,  22455 
Oemco  Ware.  Inc  ,  et  al  ,  26434 
I  OS  Angeles  Police  Credit  tnion  Pension 

Plan  et  al  .  7402.  20478 
Manufacturers  Hanover  Co  et  al  ,  11282 
Metric  Institutional  Realty  Advisors.  Ltd  .  et 

al  ,  327 1 
Phillippe  Investment  Management.  Inc    el 

al,  448 
Shears*>n  Lehman  Hution  Iijc  ci  al  .  7413 
UBS  Securities,  Inc  .  3277  ^ 
UBS  Securities.  Inc  ,  ei  al  .  15933 
Veterans  Affairs  Department  et  al  ,  15939 
Meetings 

Employee  Welfare  and  Pension  Benefii  Plans 
Advisory  Council.  23724.  28930,  28931 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans 

Late  premium  payments  and  employer 
liability  underpayments  and 
overpayments,  interest  rates.  14H8,  15044 
Valuation  of  plan  benefits  and  plan  a.vscis 
following  maas  withdrawal- 
Interest  rates.  1490.  6266,  11097,  15046, 
22332.  27406 
Withdrawal  liability;  notice  and  collection, 
interest  rate*.  1489,  15045 
Single-employer  plans 

Late  premium  payments  and  employer 
liability  underpayments  and 
overpayments,  interest  rates,  1488.  15044 
Valuation  of  plan  benefits- 
Interest  rates  and  factors,  6265,  22331, 
27405 
PROPOSED  RULES 
Regulatory  agenda,  1 8 1 74 
Single-employer  plans 

Annuity  providers  for  terminating  pension 
plans;  selection,  28642 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  21181.  21182 
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Multicmployct  plans:  I 

Withdrawal  hahililv  i"  pluiis  without 

unfunded  vested  benefits,  interpretation, 

12288 

Personnel  Management  Office 

RULF-S 

Absence  and  leave  ^ 

Leave  bunk    1  edcral  employp|MHd  to 
active  duly  during  Periwi  Oolf  War, 
20517 
Administrative  law  judges,  appointment,  pay. 

and  removal,  6208 
Employment 
Former  nvcrscus  employees;  noncompetitive 

app<iiiilnK-nt,  13575 
Performance  awards,  time  off  from  duty  u 

incentive  award,  20331 
Senior- level  and  senior  executive  service 
potitioni;  piy  setting  and  employment 
procedures,  18658 
Suitability,  personnel  security  and  related 
programs,  investigations,  and  suitability 
disqualification  actions,  18650 
Time-in-gradc  restrictions  on  General 

Schedule  position  Klvwicements,  23001 
Excepted  service: 

Studeiu  employment;  Schedule  A  authonty, 
21257 
Health  benefits.  Federal  employees: 
Annuitants,  coverage  upon  plan  termination, 

564^ 
Disputed  ciduns  procedures,  18495 
Iraq,  Kuwait,  and  Lebanon;  benefiu  for 

hostages,  18495 
Premiums;  direct  payment  for  annuitants, 
25995 
Military  and  civilian  retirees;  reemployment, 

6205 
Pay  administration: 
Aggregate  limitation  on  pay;  pay  advances; 
recruitment  and  relocation  bonuses;  and 
retention  allowances.  12833 
Correction,  14290 
General  Schedule;  interim  geographic 

adjustments,  771  I 

Hazard  pay  differentials,  20343  ' 

Overtime  pa\  provisions  (Fair  Labor 
Standards  Act),  20339 
Correction.  23736 
Premium  pay  for  emergency  work,  11059 
Pay  rales  and  systems 
Special  salary  rate  schedules  for  recruitment 
and  retention,  20334 
Pay  under  Cieneral  Schedule: 

Supervisory  dilTercntials,  20336 
Pay  ilnder  (ieneral  Schedule  and  transportation 

expenses,  0204,  28.<(r 
Political  activity  of  Government  employees, 

19919 
Prevailing  rate  systems,  15274,  2I9I3  , 

Retirement 
Civil  Service  Retirement  Spouse  Equity  Act; 

implementation,  16261 
Credit  for  service  and  alternative  forms  of 

annuity,  6549 
National  Guard  technician  service  (pre- 

1969).  service  credit.  6552 
Nonappropriated  fund  employees;  coverage, 
4929 
Senior  Executive  Service: 

Career  app<Mntees  recertification.  165 
Retention  of  benefits  for  Executive  Level  V 
or  higher.  15273 
Temporary  appointees,  health  benefits,  life 
insurance,  and  retirement;  eligibility 
requirements,  10141 


Voting  rights  program: 
Arizona.  9180 

PROPOSED  RULES 

Acquisition  regulations: 

Health  benefits.  Federal  employees;  contract 
terminations,  20574 
Allowances  and  differentials; 
Cost-of-living  allowances  and  post 

differentials  (nonforeign  areas),  7902, 
23664 
Child  support  and/or  alimony,  garnishment 

orders,  processing.  9181.  28350 
Combined  Federal  Campaign  (CFC); 

undesignated  funds  distribution  formula, 
15158 
Computer  Security  Act.  implementation: 

Training  requirements.  26942 
Employment: 

Federal  Government  employment  assessment 
procedures,  withdrawn.  11944 
Health  benefits.  Federal  employees. 
Benefit  and  rate  changes  negotiations,  and 

nonrenewal  of  contracts,  20553 
Miscellaneous  program  changes,  12676 
Interim  relief;  pay  and  benefits  administration; 
and  retirement,  health,  and  life  insurance 
benefits  for  employees  etc.  4562 
Personnel  actions,  authorities.  21330 
Prevailing  rate  systems.  5959 
Privacy  Act;  implementation.  7819 
Reduction  in  force,  minimum  60  day  written 

■    notice  period.  27695 
Reduction  in  force,  retention  service  credit  for 
performance  ratings,  assignment  rights. 
21332 
Regulatory  agenda,  18144 
Retirement: 
Civil  Service  Retirement  System- 
Voluntary  contributions  accounts.  2868 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  289.  714.  715.  5029,  6418, 
6693.  7423.  10289.  11463.  14396.  21700. 
29734 
Excepted  service: 
Schedules  A.  B.  and  C;  positions  placed  or 
revoked — 
Update,  1547,  5433.  10587,  13684,  20482. 
25441 
Federal  Employees  Pay  Comparability  Act  of 

1990.  provisions,  effective  dates,  6212 
Federal  law  enforcement  and  protective 

occupations;  special  position  classification 
and  pay  system.  14142.  19388 
Meetings: 

Federal  Prevailing  Rate  Advisory 
Committee.  1037,  8813.  24420 
Pay-for-Performance  Labor-Management 

Committee.  8813.  12571.  22488 
Performance  Management  and  Recognition 
System  Review  Committee,  14550, 
18845,  23727,  27279 
Pacer  Share  (Federal  productivity 

enhancement  program);  alternative 
personnel  management  system; 
demonstration,  12046,  13343 
Privacy  Act: 

Systems  of  records,  7887 
Reservist  leave  bank  program,  22741 
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Retirement: 
Civil  Service  Retirement  System- 
Annuity  factors;  alternative  forms,  7424 
Federal  Employee  Retirement  Systems- 
Annuity  factors;  alternative  forms,  8223 
Senior  Executive  Service 
Career  reserved  positions;  list.  10589 

Physician  Payment  Review 
Commission 

NOTICES 

Meetings.  1214,  5852.  16132,24228 

Postal  Rate  Commission 

PROPOSED  RULES 

Practice  and  procedure  rules: 
Solicitation  for  public  suggestions.  28850 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  13686 
Complaints  filed. 

Manning,  Alan  Hall;  postal  boxes 
renumbering.  27279 
Meetings,  Sunshine  Act.  3300,  10300.  19714. 

22051,  28439 
Post  office  closings,  petitions  for  appeal: 
Elsmere.  NE.  26845    ~  ^ 
Northboro,  lA.  1<»129 
Pardeesville.  PA.  28582 
Rock  Point.  MD,  6042,  8224 
San  Francisco.  CA.  25705.  28780 
Seneca.  MI.  19885 
Weston.  MI,  29292 
y    Third-class  nonprofit  mail:  commission  review 
(/\       and  recommendations.  13686 
^  \>isits  to  facilities,  11464.  15652,  26446,  28781 

Postal  Service 

RULES 

Administrative  forfeiture  authority  and 
procedures:  $500,000  ceiling  on  seized 
property.  20361 
Conduct  on  postal  property:  authority  citation 

update.  1112 
Domestic  mail  classification  and  rate  schedules: 

Postal  rate  and  fee  changes.  3630 
Domestic  Mail  Manual 

Automated  rate  categories,  eligibility 

requirements,  2598 
Deceptive  solicitations,  nonmailability,  21304 

Correction,  23736 
Household  substances,  pesticides,  and 
fragrance  advertising  samples; 
nonmailability,  21307 
Locksmithing  devices,  nonmailability.  19282 
Miscellaneous  amendments,  1111.  11512 
Postal  verification  by  authorized  independent 
audit  bureau,  notification.  12350 
International  postal  rates  and  fees 
Express  mail  and  parcel  post;  on-call  pickup 
services,  19949 
Organization  and  administration 

Court  selection  for  multiple  appeals.  785 
PrtKurement  of  property  and  services: 
Procurement  manual;  miscellaneous 
amendments,  2137 

PROPOSED  RULES 

Domestic  Mail  Manual 
Curbside  mailboxes,  manufacturing 

standards.  25059 
Deceptive  solicitations,  nonmailability,  13097 
Postal  verification  by  authorized  independent 
"^audit  bureau;  notification,  3062 


Registered,  insured,  certified,  and  return 
receipt  for  merchandise  mail,  retention 
period.  26641 
Special  bulk  rate  third-class  mail,  eligibility 

requirements,  11537.  155"! 
Zip  -h  4  and  zip  -*-  4  barcoded  rate  preson 
requirements.  29072 
Household  substances,  pesticides,  and  fragrance 
advenising  samples,  nonmailability.  9664 

NOTICES 

Bypass  mail  hub  points:  changes.  7736 
Domestic  rates,  fees,  and  mail  classifications: 

charges.  3616 
International  postal  rates  and  fees 
Changes  implementation,  3490 
Express  mail  international  service;  rale 
changes.  3123 
Meetings:  Sunshine  Act.  1227,  1443.  2807, 
7083.  12420.  14287,  15959.  19894,  20644. 
24117,  25445,  26457,  28224,  28794 
Privacy  Act 
Computer  matching  programs,  96 
Svstems  of  records,  11798.  13505,  21396. 
23093.28181 

President's  Education  Policy  Advisory 
Committee 

NOTICES 

Meetings,  906,  14143 

Presidential  Documents 

PROCLAMA'nONS 

Generalized  System  of  Preferences: 
Amendments  (Proc   6309),  29883 
Beneficiary  developing  countries  status- 
Central  African  Republic,  Namibia,  and 
Paraguay,  "import-sensitive"  textile 
and  apparel  articles  (Proc   6245),  4921 
Chile  (Proc.  6244),  470^ 
Imports  and  exports 
Harmonized  Tanff  Schedule  of  U.S.; 
amendments  (Proc   6282).  19525 
Upland  cotton,  impon  quotas:  sugars,  syrups, 
and  molasses:  tariff  modification  (Proc. 
6301),  26887 
Trade  agreements: 

Bulgaria  (Proc.  6307),  29787 
Mongolia  (Proc.  6308).  29834 
Special  observances: 

\rbor  Day.  National  (Proc   6276).  18671 
Asian,  Pacific  American  Heritage  Month 
(1991  and  1992)  (Proc.  6288).  21255 
Baltic  Freedom  Day  (1991  and  1992)  (Proc. 

6.306).  27887 
Bicentennial  of  US  -Portugal  Relations, 
Commemoration  (Proc   6252).  7779 
Cancer  Control  Month  (Proc   6268).  15271 
County  Government  Week.  National  (Proc. 

6261).  12105 
Cnme  Victims'  Rights  Week.  National 

(Proc   6275),  18669 
Day  of  Prayer.  National  (Proc.  6280),  19521 
Defense  Transportation  Day  and 

Transportation  Week,  National  (Proc 
6296),  23193 
Desert  Storm  Reservists  Day.  National 

(Proc    6298),  23643 
Doctors  Day.  National  (Proc  6253),  7781 
Earth  Dav  (Proc,  6274),  1866' 
Education  Day.  USA  (Proc  6262),  12329 
Education  First  Week,  National  (Proc.  6273), 

18493 
Emergencv  Medical  Services  Week  (1991 
and  1992)  (Proc   6293),  23187 
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Emplov  the  Older  Worker  W'eek,  National 

(Proc   6260),  11640 
Farm  Safety  Week.  National  (Proc.  6270). 

15 -7  99 
Father's  Day  (Proc   6302).  27189 
Federal  Employees  Recognition  Week 

(Proc.  6255).  9269 
Flag  Dav  and  National  Flag  Week  (Proc 

t)306).  25609 
Former  Pnsoner  of  N^  ar  Recognition  Day. 
National  (1991  and  1992)  (Proc   6267), 
14185 
Foster  Care  Month,  National  (Proc.  6297), 

23489 
Greek  Independence  Day    A  National  Day 
of  Celebration  of  Greek  and  American 
Democracy  (Proc   6264),  12643 
Heart  Month.  American  (Proc  6247),  5305 
Huntington's  Disease  .Awareness  Month. 

National  (Proc  6205).  ;-'l'^l 
Independence  Day  (Proc   6.3{>»).  27399 
Infant  Mortality  Awareness  Day  (Proc. 

6290).  22293 
Insh-.Amencan  Heritage  Month  (Proc.  6259), 

11053 
Jewish  Heritage  Week  fl991  and  1992) 

(Proc.  62''2),  1625$ 
Law  Day,  U.S.A.  (Proci  6283).  19917 
Lithuanian  Independence  Day  (Proc.  6250), 

6783 
Loyalty  Day  (Proc.  6278),  18675 
Mantime  Day,  National  (Proc  6294).  23189 
Medal  of  Honor  Day,  National  (PfOc-  6263), 

12333  / 

Memorial  Day.  Prayer  forJ*«iciv(Froc. 

6292),  22819 
Mother's  Day  (Proc.  6279).  19251 
National  Day  of  Prayer.  February  3.  1991 

(Proc   6243).  4703 
Older  Americans  Month  (Proc.  6284).  20327 
Organ  and  Tissue  Donor  Awareness  Week, 
National  (1991  and  1992)  (Proc.  6281), 
19523  » 

Pan  American  Day  and  Pan  American  Week 

(Proc.  6271).  16253 
Parents  and  Teachers  Association  Week. 

National  (Proc  6251).  7551 
Peace  Corps;  30th  anniversary 

commemoration  (Proc.  6254).  9121 
Pediatnc  AIDS  Awareness  Week  (Proc. 

6305).  27685 
Phvsical  Fitness  and  Sports  Month.  National 

'  (Proc.  6285).  20329 
Points  of  Light  National  Celebration  of 

Community  Service  (Proc  6269).  15481 
Polish  Constitution.  200th  anniversary 

commemoration  (Proc.  6286),  20515 
Safe  Boating  Week.  National  (Proc.  6266), 

13391 
Sanctity  of  Human  Life  Day.  National 

(Proc.  6241).  1559.  2808 
Martin  Luther  King.  Jr..  Federal  Holiday 

(Proc   6242).  1717 
Save  Your  \  ision  Week  (Proc   6249).  5739 
School  Breakfast  W  eek.  National  (Proc. 

6258).  10357 
Scleroderma  Awareness  Week,  National 

(Proc.  6303).  27397 
Small  Business  Week  (Proc   6289),  21579 
Thanksgiving.  For  National  Days  of.  April 

5-7  (Proc.  6257),  10353 
Tounsm  Week.  National  (Proc.  6287).  21253 
Trauma  Awareness  Month,  National  (Proc. 
6277),  18873  , 
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Vermont  Bicentennial  Day  (Proc.  6256). 

9579 
Visiung  Nur^  Associations  Week.  National 

(Proc   6246),  4927 
Women  and  Girls  in  Sports  Day.  National 

(Proc.  6248),  5645 
Women's  History  Month  (Proc  6265).  128.M 
World  Trade  Week  (Proc.  6291).  22627 
World  War  II;  week  for  national  observance 

of  50th  anniversary  (Proc  6299).  24127 

EXECUTIVE  ORDERS 

Agricultural  Trade  Development  and 
Assistance  Act  of  1954  and  Food  for 
Progress  Act  of  1985;  implemenution  (EO 
12752).  8255 
Armed  Forces,  health  care  services  for 

Operation  Desert  Storm  (EO  12751).  6787 
Committees;  esublishment.  renewal, 
termination,  etc 
Conferences  in  Ocean  Shipping  Advisory 

Commission  (EO  12763),  25994 
Federal  Salary  Council  (EO  12764),  26587 
Nutntion  Monitonng  Advisory  Council, 

National  (EO  12747),  3391 
President's  Commission  on  Executive 

Exchange  (EO  12760).  21062 
President's  Drug  Advisory  Council,  (EO 

12756).  11903 
President's  Education  Policy  Advisory 
Committee  (EO  12741),  475 
Defense  Department,  authonty  delegations 

(EO  12765).  27401 
Energy  management,  Federal  (EO  12759), 

16257 
Euratom.  US  nuclear  cooperation  (EO  12753). 

10501 
European  Bank  for  Reconstruction  and 
Development  and  European  Space 
Agency,  amendments  (EO  12766),  28463 
Export  controls,  administration  (EO  12755). 

11057 
Government  employees. 
Armed  Forces- 
Basic  allowance  for  quarters;  amendment 

(EO  12762).  25993 
Southwest  Asia  Service  Medal, 

esubhshment  (EO  12754),  11055 
Executive  Schedule- 
Additions  (EO  12749),  4711 
Amendment  to  Uvel  I  (EO  12758),  14631 
Pay  administration  provision  (EO  12748), 
4521 
Latin  America,  Enterprise  for  Amencas 
Initiative;  implementation  (EO  12757), 
12107 
Middle  East;  designation  of  Arabian  Peninsula 
areas,  airspace,  and  adjacent  waters  as- 
Combat  zone  (EO  12744),  2663 
Persian  Gulf  Desert  Shield  Area  (EO  12750). 
6785 
National  Secunty  Industrial  Responsiveness 

(EO  12742),  1079 
President's  Environment  and  Conservation 
Challenge  Awards  Program,  establishment 
(EO  12761).  23645 
Reserves;  order  to  active  duty  (EO  12743), 

2661 
Trade  Act  of  1974;  determinations  and  waivers 
Bulgana(EO  12745).  2835 
Mongolia  (EO  12746).  2837 
Soviet  Union  (EO  12740).  355 
ADMINISTRATIVE  ORDERS 
Appropriations;  suspension  of  restrictions  on 
availability  (Presidential  Determination 
No  91-21  of  February  27.  1991).  10771 
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Bangladesh;  drawdown  of  defense  articles  and 
services  for  international  disaster  assistance 
(Presidential  Determination  No  91-35  of 
May  26.  1991),  26755 
Bulgaria 
Trade  with  United  Sutes.;  (Presidential 
Determination  No.  91-40  of  June  5, 
19<)1)  28467 
Cambodia,  humanitarian  and  development 
assisunce  priorities,  authority  delegation 
(Memorandum  of  June  10.  1991),  28465 
Canada,  Free-Trade  Agreement  with  U.S., 
authonty  delegation  (Memorandum  of 
February  11,  1991),  6789 
Citizens  Democracy  Corps;  submission  of 

report,  authonty  delegation  (Memorandum 
of  Apnl  9.  1991).  18491 
Defense  articles  and  services,  sales  to  Niger 
and  Senegal  (Presidential  Determination 
91-23  of  March  6,  1991),  12331 
Egypt,  miliiarv  debt,  unilateral  cancellation 
(Presidential  Determination  No  91-10  of 
December  r.  1990),  163 
Emergenc)  Refugee  and  Migration  Assistance 
Fund,  contributions; 
African  refugees  (Presidential 

Determinations  91-12  and  91-30  of 
January  2,  1991  and  Apnl  17,  1991). 
1562,21581 
Middle  East  refugees  (Presidential 

Determinations  91-  27  and  91-33  of 
Apnl  6,  and  22,  1991).  18489.  21587 
Occupied  Terntones  and  Sn  Lanka  refugees 
(Presidential  Determination  No.  91-24  of 
March  11,  1991),  13261 
Federal  Civil  Penalties  Inflation  Adjustment 
Act  of  1990;  repoits  (Memorandum  of 
May  3,  1991),  21911 
Generalized  System  of  Preferences: 

Actions  (Memorandum  of  April  25,  1991), 
19539 
Government  employees: 

Armed  forces;  U.S.  troop  strength  in  Europe 
for  1991  FY  (Presidential  Determination 
No.  91-37  of  May  29,  1991),  25611 
Institute  of  American  Indian  and  Alaska 
Native  Culture  and  Arts  Development. 
Chairman  of  Board  of  Trustees; 
authonty  delegation  (Memorandum  of 
February  22.  1991),  8099 
H.R.  5835;  printed  enrollment  certification 

(Memorandum  of  January  10,  1991).  1481 
Imports  and  exports 
Countries  exporting  shnmp  to  U.S.; 
certification;  authority  delegation 
(Memorandum  of  December  19,  1990), 
357 
Mongolia;  Export-Import  Bank  restrictions 
lifted  (Presidential  Determination  91-32 
of  Apnl  19.  1991).  21585 
International  Narcotics  Control  Act  of  1990; 
authonty  delegation  (Presidential 
Determination  91-20  of  January  25,  1991), 
8681 
Japan;  strength  level  of  U.S.  Armed  Forces 
waiver  (Memorandum  of  May  14,  1991), 
23991 
Khmer  Rouge;  possible  noncommunist 
resistance  cooperation;  authority 
delegation  (Memorandum  of  February  21, 
1991),  9271 
Libena,  authorization  of  funding  for 

peacekeeping  operations  (Presidential 
Determination  No.  91-14  of  January  7, 
1991).  3003 
Libyan  emergency  continuation  (Notice  of 
January  2,  1991).  447 


Migration  and  Refugee  Assistance  Act 
assistance 
Tibet  and  Burma  refugees  (Presidential 
Determination  No.  91-34  of  Apnl  25, 
1991),  21909 
Military  assistance  emergency 

El  Salvador  (Presidential  Determination  No. 

91-15  of  January  15,  1991),  4713 
Israel  and  Saudi  Arabia  (Presidential 

Determination  No.  91-25  of  March  21. 
1991),  13263 
Turkey  (Presidential  Determinations  Nos. 
91-16  and  91-17  of  January  16  and  17, 
1991),  4715,4717 
Most-favored-nation  trade  status,  continuation: 
Bulgaria,  Czech  and  Slovak  Federal 

Republic,  Soviet  Union,  and  Mongolian 
People's  Republic  (Presidential 
Determination  No  91-39  of  June  3, 
1991),  27187 
China  (Presidential  Determination  No.  91-36 
of  May  29,  1991),  26757 
Namibia/Angola;  certification  on  compliance 
with  U.N.  accords  (Presidential 
D«»^rmination  No.  91-13  of  January  7, 
1991),-S1D01 
Narcotics;  major  producing  and  transit 
countries  certifications  (Presidential 
Determination  No.  91-22  of  March  1, 
1991),  10773 
Oil  Pollution  Act  of  1990;  Pnnce  William 
Sound  Regional  Citizens  Advisory 
Committee  certification  (Presidential 
Certification  of  March  21,  1991),  12439 
Pakistan;  free  and  fair  elections  certification 
(Memorandum  of  March  4,  1991),  11347 
Persian  Gulf  region;  Defense  Department 
stocks  use  for  disaster  assistance 
(Presidential  Determinations  91-26  and  91- 
31  of  April  6,  and  19,  1991),  18487,  21583 
Refugee  assistance;  release  of  wheat  reserve  to 
African,  Middle  Eastern,  and  Asian 
refugees  (Presidential  Determination  No. 
91-38  of  May  31.  1991),  28683 
Trade  Act  of  1974;  determinations  and  waivers: 
Bulgana  (Presidential  Determination  No.  91- 

18  of  January  22,  1991),  4169 
Mongolia  (Presidential  Determination  No. 

91-19  of  January  23,  1991),  4171 
Soviet  Union  (Presidential  Determination 
No.  91-11  of  December  29,  1990),  1561 

President's  Commission  on  White 
House  Fellowships 

NOTICES 

Meetings,  22488 

President's  Education  Policy  Advisory 
Committee 

NOTICES 

Meetings,  23093  ^ 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Admission  and  onentation  program,  20512 
Inmate  financial  responsibility  program. 

23476 
Inmate  work  and  performance  pay  program. 

23477 
Literacy  program  (GED  standard).  20088 
Release  gratuities,  transportation,  and 

clothing,  23479 


FEDERAL  REGISTER  INDEX,  January— June  1991 


Refugee 


Searches  of  housing  units,  inmates,  and 

inmate  work  areas,  21036 
Security  level  designations,  4158 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Classification  and  program  review,  5302 
Literacy  program  (GED  standard).  1898 
Visiting  regulations.  5303 

NOTICES 

Prison  institutions;  list  modification,  23481 

Prospective  Payment  Assessment 
Commission 

NOTICES 

Meetings,  1548,  14399.  25705 

Public  Health  Service 

See  also  Agency  for  Toxic  Substances  and 
Disease  Registry;  Alcohol.  Drug  Abuse, 
and  Mental  Health  Administration; 
Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Resources 
and  Services  Administration;  Indian 
Health  Service;  National  Institutes  of 
Health 

RULES 

Grants: 
Genatric  medicine  and  dentistry;  facu^y 

training  projects.  29193 
Health  professions  student  loan  program. 
19290 
Correction.  25446,  29528 
Nursing  student  loan  program,  13768 
Correction.  14730 
Medical  care  and  examinations: 

Medical  examination  of  aliens,  25000 
National  Library  of  Medicine  programs.  29187 
National  Practitioner  Data  Bank  for  adverse 
information  on  physicians  and  other  health 
care  practitioners;  user  fees.  13388 

PROPOSED  RULES 

Grants; 

National  Institutes  of  Health  center,  21974 
Medical  care  and  examinations: 

Medical  examination  of  aliens,  2484 
Vaccine  injury  compensation;  health  insurance 
deduction  calculation,  29608 

NOTICES 

Agency  information  collection  activities  under 
OMB  review,  438,  2033,  5219,  7389,  8785, 
9964,  12209,  14117.  14941,  19371,  21682, 
21683,  22876.  26426.  28024,  28165.  29694 
Committees;  establishment,  renewal, 
termination.  ^Ifci 
Disserution  GrjMReview  Committee. 
15090         ^ 
Diseases  transmitt«  through  food  supply;  list. 

22726 
Exceptional  Achievement  m  Orphan  Products 
Development  award:  nominations  request. 
21500 
GranU  and  cooperative  agreements; 
availability,  etc.: 
Family  planning  services.  13483 
General  training  projecu,  12021 
Nurse  practitioner  training  program,  12018 
Minority  community  health  coalition 

demonstration  projects.  11230 
Minonty  HIV  education/prevention 

demonstration  projects,  19244,  21500 
Rural  health  Sute  offices  program,  573 1 


Medical  care: 

Indian  health  service- 
Contract  health  services;  reimbursement 
rates;  evaluation  and  establishment, 
10566 
Inpatient  and  outpatient  medical  care;  1991 
CY  reimbursement  rates,  6029 
Meetings; 

Coordinate  Environmental  Health  and 
Related  Programs  Committee,  20012 
Food  and  Drug  Administration  Advisory 
Committee,  2771,  4072,  12948,  21684 
Health  Promotion  and  Disease  Prevention 

Council,  12023,  29694 
National  Toxicology  Program;  Scientific 

Counselors  Board,  3836.  18829.  27965 
National  Vaccine  Advisory  Committee. 

7870,  13837,  21501 
President's  Council  on  Physical  Fitness  and 
Sports,  2182,  3481,  5835,  10911.  14712 
Scientific  Integnty  Advisory  Committee. 
28404 
Minonty  health  data  task  force,  23298 
National  toxicology  program; 

1990  annual  plan,  availability,  2531 
Toxicology  and  carcinogenesis  studies— 
((o-Carboxyphenyl)thio)ethylmercury 

sodium  salt,  etc.,  21169 
1-Epinephnne  hydrochlonde.  1016 
Amosite  asbestos,  12555 
Chry&otile  asbestos,  12023 
Gallium  arsenide,  etc..  19372 
Sodium  fluonde.  14530 
Organization,  functions,  and  authority 
delegations; 
Agency  for  Health  Care  Policy  and 

Research.  25437 
Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration,  23589,  27026 
Centers  for  Disease  Control,  1207,  6677. 

5220,  7390,  16107,  25438 
Centers  for  Disease  Control,  Director,  24402 
Deputy  Assistant  Secretary  for  Minority 

Health,  12210 
Food  and  Drug  Administration,  25438 
Health  Care  Delivery  and  Assistance 

Bureau.  Director.  11453 
Health  Planning  and  Evaluation  Office. 

13651     %; 
Health  Resources  and  Services 

Administration,  4838,  5696,  7054,  8356, 
22442,  26135 
Maternal  and  Child  Health  Bureau.  85 
Indian  Health  Service.  22015 

Director.  27026 
National  Institutes  of  Health.  6406,  8356, 
11454,  12382,  16336 
Director,  26135 
OASH  Information  Technology  and 
Management  Division.  6406 
Privacy  Act: 
Systems  of  records.  1232.  1235.  1324,  1326, 
1327,  1331,  18830 
Scientific  misconduct  m  extramural  research; 
policies  and  procedures,  27384 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 
Annuity  eligibility.  28691 
Disability  determination.  12978 
Railroad  employers'  reports  and 

responsibilities;  lump-sum  payments. 
1572 
Railroad  Unemployment  Insurance  Act 
Daily  benefit  rates;  determination.  28701 


Jtmi«ry— June  1991,  FEDERAL  REGISTER  INDEX 


Qualified  employee,  and  miscellaneous:  CFR 

Part  removed.  6966 
Correction.  10302 
Unemployment  or  sickness  insurance; 

nongovernmental  plans.  26327 

PROPOSED  RULES 

Federal  claims  collection:  administrative  offset. 

13788 
General  administration; 

Information  disclosure,  employee  testimony, 
28731 
Railroad  Retirement  Act 
Annuity  eligibility.  10385 
Employer  status  and  employee  status:  initial 
determinations  and  appeals,  28732 
Railroad  Lnemploymem  Insurance  Act; 
Daily  benefit  rates;  determination.  4585 
Unemployment  or  sickness  insurance; 
nongovernmental  plans,  1587 
Regulatory  agenda.  18180 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  453.  1214.  2963,  5032.  12960. 

14143.  14399.  21182.  21509.  24103 
Meetings 

Actuanal  Advisory  Committee.  21701 
Meetings.  Sunshine  Act.  913.  6421.  14729. 

22759.  27557 
Privacy  Act: 

Systems  of  records.  15<553,  24850 
Supplemental  annuity  program,  determination 

of  quarterly  rate  of  excise  tax,  7889,  29503 

Reclamation  Bureau 

PROPOSED  RULES 

Colorado  River  water  in  lower  Colorado  Ri\er 
Basin,  entitlements,  16291 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  443.  14273 
Colorado  River  reservoirs,  coordinated  long- 
range  operation.  534,  2932,  14273 
Contract  negotiations 

Quarterly  status  tabulation  of  water  services 
and  repayment.  1021,  16^41 
Environmental  statements,  availability,  etc.: 
Central  Vallev  Project.  CA.  Kellogg  Unit 

reformulation  study,  3841 
Colorado  River  Storage  Project.  AZ.  2040, 

7058 
Columbia  Basin  project.  WA.  1540 
Glen  Canyon  Dam,  AZ;  Colorado  River 

Storage  Project,  10915 
Salinas  Valley  seawater  intrusion  program, 

CA.  3116 
Shasta  Outflow  Temperature  Control.  CA, 
26436 

I       South  Delta  water  management  program, 
CA,  1410.  19375 
Truckee  River  reservoirs.  CA  and  NV, 
28767 
Meetings: 
Tnnity  River  Basin  Fish  and  Wildlife  Task 
Force,  19376 
Realty  actions;  sales,  leases,  etc.; 
California.  22887 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc  ; 
Refugee  resettlement  program,  13252,  21862 
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Refugee 

Social  services  for  refugees,  State  allocations, 
13252 

Regulatory  Information  Service  Center 

PROPOSED  RULES 

Unified  agenda  of  Federal  regulations.  17002 

Research  and  Special  Programs 
Administration 

RULES 

Aviation  economic  regulations:     ^ 
See  entnes  under  Transportation 
Department 
Aviation  proceedings; 
See  entnes  under  Transporution 
Department 
Hazardous  materials: 
Cargo  tanks,  manufacture,  operation,  etc.; 

requirements;  correction,  27872 
Etiologic  agents,  1''7,  7312 
Hazardous  Matenals  Transportation  Uniform 
Safety  Act  of  l<>90;  implementation— 
Maximum  civil  penalty  amount  increase. 
8616,  15510 
Military  explosives;  transportation  by  vessel; 
CFR  Part  removed,  3334 
Pipeline  safety 
Natural  gas  transportation,  etc.— 
Carbon  dioxide.  26922 
Drug  testing;  gas  and  hazardous  liquid 
pipelines  and  liquefied  natural  gas 
facilities,  implementation  date 
modification,  18986 

PROPOSED  RULES 

Food  transportation;  safeguarding  from 

contamination,  6934,  11982 
Hazardous  matenals 
Low-pressure  compressed  gas  cylinders, 
domestically  manufactured,  inspection 
and  testing  by  independent  agencies; 
withdrawn.  7318 
Pipeline  «afety 
Gas  and  hazardous  liquid  pipelines; 

inspection  and  buriahNJ9627 
Hazardous  liquid  and  carbon  dioxide 

pipelines,  hydrostatic  testing,  23538 
Hazardous  liquid  transportation,  pipelines 
operating  at  20  percent  or  less  of 
specified  minimum  yield  strength; 
heanng.  23538 
Natural  gas  transportation,  etc  — 

Hydrogen  sulfide  transportation,  11490 
State  grants;  allocation  formula,  7636 

NOTICES 

Hazardous  matenals: 

Applications;  exemptions,  renewals,  etc., 
2800.  2801,  5448.  5449.  10653,  10654, 
12751,  14726,  14727,  19892,  21522, 
21523.  27289.  27291 
International  standards  on  transpon  of 
dangerous  goods,  competent  authority 
ruling,  7076 
Meetings 

International  standards  on  transport  of 

dangerous  goods,  8230,  23614,  28219 
Pipeline  Safety  Advisory  Committees,  3293 
Pipeline  safety;  waiver  petitions: 
Texas  Gas  Transmission  Corp..  8826,  24234 

Resolution  Trust  Corporation 

RULES 

r  Affordable  housing  disposition  program; 
^        operation,  25352 


•H 


Prionty  of  distnbution  of  claims  against  RTC 

as  receiver.  5648 
Real  esiaie  appraisals;  uniform  standards; 

correction.  1229 
PROPOSED  RULES 
Regulatory  agenda,  18372 

NOTICES 

Agency  employees  interaction  with  public 
officials;  policy  sutement  and  procedures, 
11464 
As.set-related  information  disclosure,  23602, 

29292 
Coastal  Earner  Improvement  Act;  property 
availability 
Corpus  Chnsti-Mu-stang  I.  TX,  19697 
Deer  Haven  Ranch.  CO.  19698 
Gulf  Shores,  AL.  11464 
Land  Between  the  Lakes.  KY.  19698 
Nags  Head  Woods.  NC.  9399 
White  River  Valley  Esutes.  AR.  19699 
Contractor  ethics  suspension  and  exclusion 

procedures,  19130 
Meetings.  Sunshine  Act,  1443,  3300,  4673. 
4903,  5248,  7450,  7746,  8232,  8829,  9250, 
11303.  12814,  13363,  14287,  16154,  19714, 
20644,  22051,  22909.  23104,  23618.  23954. 
24881.  26457.  27998.  28588,  28794 
Residential  units  previously  subject  to  rent  or 
sccunties  regulations,  disposition;  policy 
statement.  14400 
State  and  local  property  taxes;  payment;  policy 
statement,  28426 

Rural  Electrification  Administration 

RULES 

Electnc  standards  and  specifications: 

Electnc  materials  and  equipment;-  J 

specification  rescinded,  1563 
Electncal  and  telephone  programs;  regulation 

redesignations;  correction,  558 
Guaranteed  loan  policy;  interpreution,  2670 
Regulatory  procedures: 

Public  information  and  proposed  rules  public 
comments  collection,  25348 
Telecommunications  contracts;  standard  forms: 
Miscellaneous  construction  work  and 
maintenance  service  contract,  1483 
Telephone  program: 

Loan  policies,  procedures,  and  requirements, 
26590  I 

PROPOSED  RULES 

Electnc  loans,  insured  and  guaranteed;  general 
and  preloan  policies  and  procedures,  6912, 
8234 
Correction,  10945.  11700 
Electnc  standards  and  specifications: 
Electric  and  telephone  systems;  timber 
products  acceptable  for  use,  14217 
Federal  Financing  Bank  loans.  REA 
guaranteed,  prepayment.  20147 
Regulatory  procedures 
Public  information  and  public  comments 
collection,  32 
Telecommunications  standards  and 
specifications 
Matenals  and  equipment  specifications; 
incorporation  by  reference.  10835 
Materials,  equipment,  and  construction, 
10827.  29447 
Correction.  18878 
Telephone  program: 

Loan  policies,  procedures,  and  requirements, 
11522 
Uniform  system  of  accounts: 

Electnc  and  telephone  borrowers;  auditing 
policy,  14154  ] 


NOTICES 

Environmental  statements;  availability,  etc.: 
Alabama  Electric  Cooperative,  27942 
Co-Mo  Electnc  Cooperative,  8982 
Northern  Virginia  Electnc  Cooperative, 

Inc.,  11542 
Public  Service  Co.  of  New  Mexico  ct  al., 

21987 
Seminole  Electric  Cooperative.  Inc..  1621 
Southern  Maryland  Electric  Cooperative, 

Inc.,  5973 
Tex-La  Cooperative  of  Texas,  Inc.,  2898 
Wabash  Valley  Power  Association,  Inc.,  rates; 
State  commission  jurisdiction  pre-emption, 
23047 

Rural  Telephone  Bank 

RULES 

Telephone  loan  policies,  procedures,  and 
requirements,  26590 

PROPOSED  RULES 

Government  in  Sunshine  Act;  implementation, 

28119 
Telephone  loan  policies,  procedures,  and 

requirements,  11522  , 

NOTICES 

Meetings,  3070 

Meetings;  Sunshine  Act.  18877  i 

Saint  Lawrence  Seaway  Development 
Corporation 

RULES 

Seaway  regulations  and  rules;  miscellaneous 

amendments;  correction.  732 
Tanff  of  tolls;  incentive  tolls  program,  3037, 

22118 
PROPOSED  RULES 
Tariff  of  tolls;  incentive  tolls  program.  1962 

NOTICES 

Meetings: 
Advisory  Board,  9744 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 

National  Cntical  Technology  Panel,  906 
President's  Council  of  Advisors  on  Science 
and  Technology.  453.  4113.  8813,  12403, 
18601,  26170 
Semiconductors  National  Advisory 
Committee,  10646.  13685.  20057 
Protection  of  human  subjects;  Federal  policy, 
28002 

Secret  Service 


NOTICES  __ 

Senior  Executive  Service: 

Performance  Review  Boards;  membership, 
28953 

Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 

Laventhol  &  Horwath  (public  accounting 

firm);  interpretations,  4938 
Troubled  financial  institutions;  financial 
statement  requirertjents  waiver,  951 
Federal  travel  expenses;  acceptance  of  payment 
from  non-Federal  sources,  22824 
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SEC 


Investment  companies: 
Money  market  funds,  8113.  26028 

Correction,  23106 
Ownership  reports  and  trading  by  officers, 
directors,  and  principal  secunty  holders 
(insider  trading),  7242 
Organization,  functions,  and  authority 
delegations; 
Investment  Management  Division,  Director, 
12445 
..  Market  Regulation  Division.  Director.  27194 
Public  utility  holding  companies: 
Ownership  reports  and  trading  by  officers, 
directors,  and  pnncipal  security  holders 
(insider  trading).  7242 
Securities: 

Limited  partnerships  roU-ups  and  initial 
public  offenngs;  existing  disclosure 
requirements;  interpretive  release.  28979 
Money  market  funds.  8113 

Correction.  23106 
Net  capital  rules;  prohibited  withdrawal  by 

registered  broker-dealers.  9124 
Officers,  directors,  and  prmcipal  secunty 
holders,  ownership  reports  and  trading; 
interpretations  and  technical 
amendments.  19925 
Ownership  reports  and  trading  by  officers, 
directors,  and  pnncipal  secunty  holders 
(insider  trading),  7242.  14467 
Correction.  12118 
Quotations  without  specified  information; 

initiation  or  resump    'n.  19148 
Securities  underlying  market  baskets; 
registration  exemption.  28320 
Trust  Indenture  Reform  Act  of  1990; 
implementation.  22312 

PROPOSED  RULES 

Investment  companies: 

Money  market  funds.  14901 
Money  market  funds,  etc  ;  temporary 
exemptions  rescission,  23821 
Regulatory  agenda,  18376 
Securities: 

Foreign  private  issuers- 
Financial  statements,  age  rule  and  form 

requirements.  27562 
Rights  offenngs  to  US.  shareholders 

(cross-border  nghts  offers).  27564 
U.S.  equity  holdings;  disclosure 
requirements,  27612 
International  tender  and  exchange  offers. 

27582 
Limited  partnership  roll-ups;  disclosure 

requirements.  28962 
Multijunsdictional  disclosure  system;  Trust 
Indenture  Act.  Canadian  trustees 
eligibility  and  Canadian  trust  indentures 
exemption.  12679 
Penny  stock  disclosure  rules,  19165 
Penny  stocks;  blank  check  companies 

registration,  19201 
Price  stabilizing  to  facilitate  security  offer, 

814 
Quotations  without  specified  information; 

initiation  or  resumption.  19158 
Section  31  transaction  fees  exemption,  25056 
Secuntyholder  communications;  proxy 

solicitation,  28987 
Worid  secunties  markets;  international 
transactions;  definitions,  820 

.  » 

NOTICES 

Administrative  Dispute  Resolution  and 
Negotiated  Rulemaking  Acts; 
implementation.  27548 


Agency  information  collection  activities  under 
OMB  review,  2963.  4114,  4655.  4656.  5434, 
6418,  10936.  11465,  11805,  13344.  14279. 
14958.  20060,  20061.  20244,  22028.  22029. 
24851.  28781 
Amencan  depositary  receipts;  review,  24420 
Committees;  establishment,  renewal, 
termination,  etc  : 
Market  Oversight  and  Financial  Services 
Advisory  Committee.  5240 
Depository  institutions,  nonaccrual  loans; 
accounting  standards  in  financial 
statements.  1 1465 
Investment  Company  Act 

Loans  to  Israel,  application.  11806 
Joint  industry  plan 

Consolidated  tape  association  and  quotatioo 

plan,  amendments.  3124 
Intermarkei  trading  system  plan, 
amendments.  6889.  15114.  23318 
Meeting/conference  travel:  payment  and 
reimbursement  from  non-federal  entities, 
1425.  14279 
Meetings: 

Emerging  Markets  Advisory  Committee,^^ 

23948 
Securities  laws  uniformity;  conference.  11470 
Meetings;  Sunshine  Act.  102.  456.  1227.  1553, 
1667.  3160.  4318.  4674.  5248.  6421.  7898. 
1  9405.  10300,  11487.  12582.  12975.  13708. 

I  14148,  14977.  15133.  15960.  16358,  19146, 

20496.  22051.  22052.  22511.  22512,  23331. 
23955,  24442.  24881,  26852.  27998.  28439. 
29307 
Options  pnce  reporting  authonty.  24433,  24434 
Privacy  Act: 

Systems  of  records,  24103 
Secunties: 

Foreign  issuers;  registration  and  reporting 

requirements  exemption;  list,  7424,  13365 
Short  sales  trading  practices— 
Matenal  short  secunty  positions;  public 
disclosure.  27280 
Self-regulatory  organizations; 

.Automation  review  policy;  statement 

publication.  22490 
Cleanng  agency  registration  applications— 
Governmeni  Secunties  Cleanng  Corp.. 

15652.  24852 
Participants  Trust  Co  .  lOCXX).  13848 
Option  disclosure  documents — 

Trans  Canada  Options.  Inc.,  14407 
Securities  information  processor  registration 
application  exemptions— 
Wunsch  Auction  Systems.  Inc..  8377 
Self-regulatory  organizations,  proposed  rule 
changes: 
Amencan  Stock  Exchange.  Inc  .  4313.  4658, 
^^8,  1038.  1039.  1656.  2568.  2782.  2964, 
2965.  3495.  6694.  7438.  9032,  9988. 

10448.  13345.  13347.  14279.  14400. 
■  14550.  15652.  18601.  19699.  20244. 

21510.  22488,  22741.  25705,  25707, 

26170.  26446,  28583 
Amencan  Stock  Exchange.  Inc..  et  al .  4657, 

15115.  23319 
Boston  Stock  Exchange.  Inc  ,  1040,  9990. 

10449,  14402.  23096.  26701.  27060.  28182 
Chicago  Board  Options  Exchange.  Inc..  539, 

1041.  1658.  1831.  2055.  2570.  3127,  5716. 
7439.  8375,  9028.  11474.  13348.  14403, 
14404.  14551.  14553.  16132.  16134. 
21512,  25708.  26171.  Z6702.  27062. 
28185.  29293.  29294    ' 
Cincinnati  Stock  Exchang  ;.  Inc..  2572,  2970. 
5854.  14405.  24435 
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Delta  Government  Options  Corp..  12572, 

29296 
Depositorv  Trust  Co..  1425.  1548,  1832, 
2059.  3496.  6695.  7890.  9031,  15387, 
20245,  20631,  21182,  22742,  26845, 
28188-28190 
Government  Secunties  Clearing  Corp..  5032, 

23604.  25709 
Intermarkei  Cleanng  Corp..  1834 
International  Secunties  Cleanng  Corp., 

29504 
MBS  Cleanng  Corp.,  1835,  3129,  12961 
Midwest  Cleanng  Corp..  5716,  21185 
Midwest  Cleanng  Corp  et  al..  6892 
Midwest  Secunties  Trust  Co..  2971.  3131. 

5035.  26704 
Midwest  Stock  Exchange.  Inc.,  2572,  3132, 
3133,  5855,4114.  5435.  9028.  12404. 
15116,  16136.  23320.  23948.  28191 
Municipal  Securities  Rulemaking  Board. 

12963.  15118.  28194-28206 
National  Association  of  Secunties  Dealers, 
Inc.,  906.  1426,  1836,  2057,  2573,  2789, 
2974,  3498-3500,  3847,  4115,  5718,  9034, 
9991,  9992.  10931-  10933,  11477,  12573, 
13687.  15389.  15654,  16137,  19130, 
19131,  20247,  20632.  21186,  22029. 
22495.  22496,  22899,  24229.  24436. 

25710,  26172,  28207,  29297-29299,  29505 
National  Securities  Clearing  Corp..  715,  716, 

1037.  2575,  3851.  5436.  5723,  6696. 

13845,  19701.  20246.  22030 
National  Secunties  Cleanng  Corp.  et  al.. 

717.  3848.  12405 
New  York  Stock  Exchange.  Inc.,  540,  2786, 

3134,  3502.  4660.  4881.  4882,  5720,  7736. 

9036.  9993.  10935,  11808,  12290.  12964, 

12967,  14719,  19703,  19704,  21514. 

22498-22501,  24105,  24852,  24853, 

25711,  26174,  28187,  28428,  28937.  29505 
Options  Cleanng  Corp.,  2976,  4884,  5437. 

9995.  13350.  15389,  16142,  20634.  22031, 
22744,  24106,  26702 
Pacific  Stock  Exchange,  Inc.,  2576,  2783, 
4656,  5040.  5852,  11812,  14959,  19134, 

26176,  28208.  29300,  29507 

Pacific  Stock  Exchange,  Inc.,  et  al..  9029 
Participants  Trust  Co.,  1427,  1659,  2787. 
2977,  3503,  5721,  6891,  14406.  15393. 
15656.  16145,  22033,  22034.  28783,  29508 
Philadelphia  Stock  Exchange.  Inc.,  542,  543, 
1042,  2788,  4885,  5044,  7440,  9032, 
10005.  10290.  12050,  14720,  14961, 
15394,  16146,  19132.  19705.  19886, 
20248,  22502,-23606,  24230.  24866. 

26177,  26178.  26448,  26706,  28212, 
29301,  29303,  29509-29519 

Stock  Cleanng  Corp.  of  Philadelphia,  19136. 
24106 
Self-regulatory  organizations;  unlisted  trading 
privileges: 
Boston  Stock  Exchange,  Inc.,  1429,  7891. 

10289.  21188.  24231 

Cincinnati  Stock  Exchange,  Inc..  1429.  3496. 
6890.  7891,  11477,  19388.  20630,  23603. 

24231,  27988.  28584 

Midwest  Stock  Exchange.  Inc.,  1430.  3498. 
6890,  4660.  9034.  10289,  11477.  12749, 
13204.  14962.  19388,  19886,  20632. 
23605.  24231.  27988.  28584.  28782 

Pacific  Stock  Exchange.  Inc..  1430.  6896. 

10290.  12750.  16147.  20633,  23605, 

24232,  27988.  28782.  29520 
Philadelphia  Stock  Exchange.  Inc  .  1431. 

3503,  11478,  12750.  13205.  14962,  19389, 
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SEC 

21188,  22189,  23606,  24232,  26449, 
28585,  28784,  29508 
Applications,  heanngs.  determinations,  etc.: 
Adirondack  Income  Shares,  Inc.,  28429 
Advance  Ross  Corp..  3504 
Advantage  Government  Securities  Fund  el 

al..  5046 
Advisors  International  Fund,  22035 
Allegheny  Income  Shares,  Inc.,  28430 
Alpine  Income  Shares,  Inc.,  1043 
Alpnet,  Inc.  14407 
Amdura  Corp..  5438 
American  Capital  Bond  Fund,  Inc.,  et  al., 

15395 
American  CapiUl  Comstock  Fund,  Inc  .  et 

al..  16351 
American  Capital  Growth  Fund.  Inc.,  24232 
Amencan  Capital  World  Portfolio  Series, 

Inc  ,  5724 
Anchor  National  Life  Insurance  Co. 
Vanable  Annuity  Account  One  (C), 
22503 
Associated  Capital  Institutional  Trust,  21517 
Axe-Houghton  Fund  B,  Inc..  23727 
Axe-Houghton  Income  Fund.  Inc..  23728 
Axe-Houghton  Money  Market  Fund,  Inc., 

23729 
Axe-Houghton  Stock  Fund.  Inc..  23730 
BaiUie  Gifford  International  Fund.  Inc., 

20635,  22760 
Baird  Capital  Development  Fund.  Inc.,  et 

al.,  5047 
Banco  Bilbao  Vizcaya,  S.A.,  12407 
Bankers  National  Vanable  Account  A.  15657 
Bankers  Systems  Granit  Fixed  Income  Fund. 

Inc..  23731 
Bankers  Systems  Granit  Stock  Fund,  Inc., 

23731 
Bankers  Trust  Co..  12051 
Bankmter.  S.A.,  15658 
Benhanni'Equity  Funds  et  al  .  5724 
Benham  Vanable  Account  of  Monarch  Life 

Insurance  Co..  14408 
BOING  Germany  Performance  Fund.  Inc., 

1044 
Boston  Company  Index  &  Blue  Chip  Trust, 

28430 
Brown-Forman  Corp  .  24108 
Capitol  Street  Corp  et  al  ,  6896 
Capstead  Secunties  Corp   III.  12408 
Carlisle  Plastics,  Inc.,  et  al .  2790 
Camegie-Cappiello  Trust  et  al..  27062 
Centerland  Fund  el  al.,  12411 
Charter  National  Life  Insurance  Co  et  al.. 

14967 
Chase  Manhatun  Bank,  N.A.,  279J,  10451 
Colonial  Advanced  Strategies  Gold  Trust  et 

al-,  8224 
Colonial  Corporate  Cash  Trust  II.  11813 
Columbus  Income  Shares.  Inc..  21188 
ConferTech  International.  Inc..  25713 
Convertible  Holdings,  Inc  .  22036 
Crusader  Income  Shares.  Inc.,  1045 
Curtis  Industries,  Inc.,  1549 
Delta  Rental  Systems,  Inc.,  1048 
Dense-Pac  Microsystems,  Inc  ,  28945 
Designatronics  Inc..  15954 
Dreyfus  Investment  Grade  Municipal  Fund, 

Inc  .  14280 
Eagle  Diversified  Holdings.  Inc  .  2792 
Eaton  Vance  Corporate  High  Inco.iu  Dollar 

Fund,  LP,  23321 
Eaton  Vance  U.S.  Government  Income 

Dollar  Fund,  LP.  23321 
EBI  Senes  Trust  et  al .  25713 
Equitable  Life  Funding  Corp.,  28785 
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Equus  Capital  Partners,  L.P.,  et  al.,  12968 

Equus  Investments  I.  L.P.,  et  al.,  3852 

Equus  Investments  H,  L.P.,  8225 

Fahnestock  &  Co.  Inc.  et  al.,  13505  ,, 

Falcon  Diversified  Holdings,  Inc.,  2792 

Family  Life  Insurance  Co.  et  al.,  26706 

Farah  Inc  .  26449 

Fiduciary  Income  Funds,  Inc.,  6697 

First  Investors  Corp.  et  al..  1432 

First  Investors  Qualified  Dividend  Fund, 

Inc  .  1045 
First  SunAmerica  Life  Insurance  Co.  et  al., 

26709 
First  Variable  Annuity  Fund  BE  of  First 

Vanable  Life  Insurance  Co.,  14409 
Flex-Funds  et  al..  19888 
Frederick's  of  Hollywood,  Inc.,  8226 
Freedom  Investment  Trust  et  al.,  1431 
Gateway  Mortgage  Acceptance  Corp.  et  al., 

718 
Gateway  Tax  Credit  Fund  II  Ltd.  et  al.,  722 
General  Cinema  Corp.,  5048 
Global  Income  Plus  Fund,  Inc.,  et  al.,  19707 
Global  Natural  Resources,  Inc.,  907 
Government  of  Israel,  11806 
Go-Video.  Inc..  14555 
Growth  Fund  of  Flonda,  Inc.,  1215 
Humboldt  Income  Shares,  Inc  .  28431 
Hyperion  Government  Mortgage  Trust  II  et 

al..  8821 
Indianapolis  Life  Senes  Fund,  Inc.,  13688 
Industrial  Senes  Trust  et  al.,  3505 
Infinity  Mutual  Funds,  Inc.,  et  al.,  25714 
Innovative  Tech  Systems,  Inc.,  19389 
Insider  Reports  Fund,  11814 
Institutional  Income  Fund,  8227 
John  Haneixk  Bond  Trust  et  al.,  1046 
Kemper  Secunties  Group,  Inc.,  13507 
Landmark  International  Equity  Fund,  724 
Lexington  Holding  Corp.,  12414 
Manufacturers  Life  Insurance  Co.  of 

Amenca  et  al.,  13847 
MAS  Pooled  Trust  Fund  et  al.,  15119 
Massachusetts  Investors  Tru     et  al.,  12052 
MassMutual  Money  Market  Fund  et  al.,  6698 
Mernll  Lynch  Government  Fund  Inc.,  1836 
Merrill  Lynch  Institutional  Fund  Inc.,  1837 
Mernll  Lynch  K.ECALP  Growth 

Investments  Limited  Partnership  1983  et 
al.,  15120 
Mernll  Lynch  Life  Insurance  Co.  et  al.,  544, 

547 
Merrill  Lynch  Short-Term  Global  Income 

Fund,  Inc.,  et  al.,  8814 
Mexico  Fund,  Inc.,  12053 
Monarch  Life  Insurance  Co.  et  al.,  20636 
Mortgage  Liquidity  Fund.  Inc.,  10931 
Mutual  Benefit  Life  Insurance  Co.  et  al., 

16147 
Mutual  Life  Insurance  Co.  of  New  York  et 

al..  2793,  5439 
Mutual  of  Omaha  Cash  Reserve  Fund,  Inc., 

11815 
Mutual  Risk  Management  Ltd.,  236(^7 
National  Cash  Reserves,  Inc.,  27781 
National  Home  Life  Assurance  Co.  et  al., 

10452 
National  Home  Life  Assurance  Co.  of  New 

York  et  al.,  21701 
National  Real  EsUte  Fund,  14721 
NCC  Funds  et  al.,  2794 
New  South  Wales  Treasury  Corp.,  3855 
Nicholas-Applegate  Growth  Equity  Fund, 

Inc..  18845 
NIPSCO  Capital  Markets,  Inc.,  9241   ^ 
NYCOR.  Inc..  27548 


OEA,  Inc.,  5726 

Oppcnheimer  &  Co.,  Inc..  13511 

Orange  County  Growth  Fund.  1-9708 

PaineWebber  Amenca  Fund  et  al..  14962 

Patnot  Group  Investment  Trust.  14409 

Pennl  Corp..  15954 

Pilgrim  Short-Term  Mu'   -Market  Income 

Fund  et  al..  3507 
Portico  Funds,  Inc.,  et  al.,  14281 
Principal  Mutual  Life  Insurance  Co.  et  al., 

12414 
Provident  Bancorp,  Inc..  9039 
Prudential  Secunties  Inc..  10647 
Public  Employees  Retirement  Trust,  6700 
Public  Service  Electric  &  Gas  Co.,  6898, 

12971 
Public  utility  holding  company  filings,  551. 
2060.  4116,  5441,  5856,  6699.  7737,  8817, 
10001,  11479,  12291.  12292.  12416, 
13252-13355,  13846,  15125.  16149. 
19708,  20638.  21702.22746.  22760. 
23949.  25144.  26449.  27781.  28786 
Putnam  Capital  Ftind,  28215 
Putnam  Corporate  Cash  Trust-Adjustable 

Rate  Preferred  Portfolio,  28215 
Renaissance  Capital  Partners  II.  Ltd..  et  al.. 

26180 
Revere  Fund.  Inc..  et  al.,  725 
Rhenus  Income  Shares,  Inc  .  1047 
Roberts  Pharmaceutical  Corp.  21191 
Ronson  Corp..  15954 
Rosenburg  Senes  Trust  et  al..  5443 
Royal  Tandem  Life  Insurance  Co.  et  al.,  552 
SBL  Vanable  Annuity  Account  II.  22901 
Scottish  Widows  International  Fund  et  al., 

26451 
Scndder  Treasurers  Trust,  5445 
Secunty  First  Life  Insurance  Co.  et  al.. 
^         13356 
Seitel,  Inc.,  22190 

Shearson  Lehman  Brothers  Inc.  et  al,,  23322 
Templeton  Amencan  Growth  Trust,  Inc.,  et 

al.,  9239 
Templeton  Funds  Annuity  Co.  et  al.,  2798, 

11580 
Terminal  Acquisitions,  Inc.,  5726 
Texscan  Corp.,  21191 
Thomson  Fund  Group.  9039 
Tokio  Manne  &  Fire  Insurance  Co.  Ltd., 

26711 
Tower  Series  Funds,  20249 
Transamerica  Cash  Reserve.  Inc..  et  al., 

21189 
UniCARE  Financial  Corp,  24108 
Unified  Income  Fund.  Inc..  8227 
Unified  Municipal  Fund.  Inc.,  28216 
Unified  Mutual  Shares.  Inc..  6898 
United  Financial  Group.  Inc.,  1838 
UNIX  System  Laboratones.  Inc..  8819 
Uno  Restaurant  Corp..  22190 
USP  Real  Estate  Investment  Trust,  21191 
Value  Line  U.S.  Government  Securities 

Trust,  8820 
Van  Kampen  Merntt  Trust  et  al..  25147 
Voyageur  Granit  Government  Secunties 

Fund,  Inc.  21192 
Voyageur  Granit  Insured  Tax  Exempt  Fund, 

Inc..  21192 
Western  Digital  Corp..  8228 
Western  Life  Insurance  Co.  et  al.,  5857, 

18846 
WNC  California  Housing  Tax  Credits  II, 
LP.  et  al.,  2061 
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Social 


Selective  Service  System 

PROPOSED  RULES 

Regulatory  agenda.  18188 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  292.  7741.  22746 

Sentencing  Commission,  United  States 

See  United  Slates  Sentencing  Commission 

Severely  Distressed  Public  Housing, 
National  Commission 

See  National  Commission  on  Severely 
Distressed  Public  Housing 

Small  Business  Administration 

RULES 

Business  loans: 

Export  revolving  line  of  credit  and 
international  trade  loans.  10361 
Lenders  making  guaranteed  loans  of  $50,000 
or  less;  higher  interest  rates.  11354 
Correction.  12584 
Loans  to  State  and  local  development 

companies.  11353.  23499 
Organization,  functions,  and  authonty 
delegations: 
Buffalo  et  al..  NY;  upgrade  of  status,  23500 
Procurement  assistance; 

Breakout  procurement  center  representative 

program.  12650 
Planting  of  trees  on  land  owned  or 

controlled  by  State  or  local  government, 
22990 
Small  business  investment  companies; 
Management  and  pnvate  capital 
requirements.  13582 
Small  business  size  standards: 
Nonmanufacturer  rule;  waivers- 
Loaders,  dnll  rigs,  etc  .  22306 
Secure  interactive  graphics  systems 

computer  workstations.  White  Sands 
Missile  Range.  10360 
Planting  of  trees  on  land  owned  or 

controlled  by  State  or  local  government, 
22990 
Surety  bond  guaranty  program.  5747 
Surety  bond  guarantee; 
Pilot  preferred  surety  bond  guarantee 
program.  627 

PROPOSED  RULES 

Business  loan  policy; 
Referral  fees  to  third  parties;  withdrawn. 
5781 
Business  loans 
Holding  and  operating  companies  owned  by 
family  members;  "alter  ego  rule".  20381 
Rural  loan  program;  lenders  making 

guaranteed  loans  of  less  than  $75,000  to 
small  businesses  in  rural  areas,  25378 
Loans  to  State  and  local  development 

companies,  23524 
Procurement  assistance: 

Planting  of  trees  on  land  owned  or 

controlled  by  State  or  local  government, 
5734 
Regulatory  agenda,  18190 
Small  business  investment  companies: 
Auditing  procedures  guide,  1334,  12128 
Debenture  leverage  eligibility;  common 
control.  21639 
Small  business  size  standards: 
Chicken  egg  industry.  19821 


Motor  vehicle  parts  and  accessories  industry. 

'■'  3229 

Nonmanufacturer  rule;  waivers — 

Tires,  pneumatic,  etc  .  23526 
Petroleum  refining  industry.  20382.  28829 
Planting  of  trees  on  land  owned  or 

controlled  by  State  or  local  government. 
5734 

NOTICES 

Agencv  information  collection  activities  under 
OMB  review,  553.  2188.  5727.  8228.  10453. 
23097.  24108 
Commercial  and  fi.xed  rate  loans;  interest  rates, 

10936.  18850 
Disaster  loan  areas: 

Alabama.  13512.  18850  ,i 

Alabama  et  al.  5051.  5241,  8383 

Alaska,  27285 

Arkansas.  5051 

California  et  al..  8822 

Flonda.  et  al..  18604 

Georgia.  18604 

Georgia  et  al..  13512.  15659 

Guam.  2189 

Hawaii.  15126 

Indiana.  1048 

Indiana  et  al..  5052.  5241.  8383,  11299 

Kansas  etal.,  21517,  27286 

Kentuckv  et  al .  29304 

Louisiana  et  al..  21518.  23098,  23609.  27286, 

28432 
Maine.  27286 
Micronesia.  1048.  8384 
Mississippi.  18604 
Mississippi  et  al..  5052,  5241,  8384,  12054, 

12055.  1512'^.  26453.  28432 
New  Jersey  et  al  .  9399.  24109 
New  York.  21518 
New  York  et  al..  13513 
North  Carolina.  12750 
Ohio.  15659 

Oklahoma.  21518.  21519 
Oklahoma  et  al.,  23610 
Oregon.  19891 

South  Carolina.  1048  J' 

South  Dakota  et  al  .  29304   !^ 
Tennessee,  11299.  15660 
Tennessee  et  al  .  5241.  5242.  8384 
Texas.  19137.  23098.  23610 
Washington.  1049.  2189.  12294 
Grants  and  cooperative  agreements; 
availability,  etc 
Small  business  incubators.  10291 
Interest  rates;  quarterly  determinations,  2189, 

12294.  29304 
Inlergovernmental  review  of  agency  programs 

and  activities.  28432.  28434 
License  surrenders: 
BDP  Capital.  Ltd.,  24867 
Bishop  Capital  II.  LP.  18851 
Boston  Hambro  Capital  Corp..  19710 
First  Ohio  Capital  Corp..  12294 
GHW  Capital  Corp..  7071 
Milk  Street  Partners.  Inc..  23098 
Norstar  Capital  Inc..  1049 
Texas  Commerce  Investment  Co.,  5052 
Washington  Trust  Equity  Corp.,  12055 
Meetings: 

National  Advisory  Council.  29304 
National  Small  Business  Development 

Center  Advisory  Board.  "071.  24233 
Veterans  Business  Affairs  Advisory 
Committee.  8824 
Meetings;  regional  advisory  councils: 
Anzona.  15660 
Arkansas.  8822 
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Cahfoniia,  5053.  553.  1049.  8823,  19710, 

23732 
Connecticut.  553.  8823.  19710 
Flonda.  12055 
Georgia.  12055.  26453 
Hawaii.  2189.  15660 

Illinois.  553,  24867  ,*<^ 

Indiana,  8822 
Kentucky,  10292 
Maine,  15660 
Maryland,  16353 
Massachusetts.  16353 
Michigan.  15660 
Minnesota.  15661 
Mississippi,  8823      . 
Missoun.  28436 
New  Hampshire,  21519 
New  Jersey,  15661 

New  Mexico,  553,  15661,  23610,  26453 
North  Carolina,  12055 
Ohio.  26453 
Oklahoma.  8823 
Oregon.  12055 
Pennsylvania,  15661 
Rhode  Island,  4314,  21519 
South  Carolina,  15661 
Tennessee,  10007 

Texas,  4314,  5053,  8823,  8824,  15661,  21519 
Vermont,  1049,  16353 
Virginia,  26454 
West  Virginia,  15661 

Wisconsin,  21519 
Privacy  Act: 

Systems  of  records,  8008.  10651 
Secondary  market  sales,  servicing  and  premium 

protection  fees.  3290 
Small  business  investment  companies; 

Maximum  cost  of  money;  debenture  rate. 
554.  13513 
Applications,  hearings,  determinations,  etc: 

Allied  Financial  Services  Corp  II,  1049 

Allied  Investment  Corp   II,  13513 

AMT  Capital  Ltd.,  21519 

Barclays  Investment  Corp.,  21520 

Catalyst  Fund.  Ltd..  5727 

CI  Capital  Group.  Inc..  15127 

CIP  Capital.  Inc.,  13358 

DSC  Ventures  II,  LP,  13358 

Empire  State  Capital  Corp.,  8824 

Flushing  Capital  Corp..  3290 

lnterF.quity  Capiul  Corp..  3291.  9243 

Legacv  Fund  Limited  Partnership.  1050 

Lucky  Capital  Corp.,  18605 

Monigomerv  Capital  Corp..  5728  ~ 

NCNB  Venture  Co..  LP.,  21520 

Revere  Capital  Corp.,  18851 

UP  Resources  Inc.,  1050 

Social  Security  .Administration 

RULES 

Social  security  benefits: 
Adopted  children;  dependency  requirements 

elimination,  23999 
Beneficiary  supplemental  earnings  reports; 

estimates.  1 1371 
Children,  mental  disorders  evaluations; 

correction.  4542.  11304 
Disability  and  blindness  determinations — 
Cardiovascular  system  listing;  expiration 
date  extension.  26030 
Disability  deierminations;  administrative 
requirements  and  procedures,  11012 
Parties  representation;  suspension  and 

disqualification  of  representatives,  24129 
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Social 

SupplemcnUi  secunty  income; 
Children- 
Disability  determinations.  5534.  13266, 

13365.21075 
Administrative  requirements  and 

procedures.  11012.  13365 
Mental  disorders  evaluation;  correction. 
11304 
Earned  and  unearned  income,  funds  used  to 

pay  indebtedness,  320<5 
Interim  assistance  reimbursement.  19260 

Correction.  25446 
Parties  represenution,  suspension  and 

disqualification  of  represenutives,  24129 

PROPOSED  RULES 

Organization  and  procedures; 

Earnings  records;  correction  after  time  limit 
expiration.  21455 
Social  secunty  benefits; 
Disability  determinations — 

Sute  agency  substantial  failure.  11025 
Nazis,  deported;  benefits  suspension.  Social 
Secunty  exemption  because  of  religious 
belief  24043 
SupplemcnUi  secunty  income 
Disability  determinations— 

Sute  agency  substantial  failure.  11025    . 
Retroactive  cash  payments  to  ineligible 
individuals,  7821 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  2033.  4072.  6406.  8785. 
11234.  14117.  16108.  20435,  22877.  27520 
Grants  and  cooperative  agreements, 
availability,  etc. 
Social  secunty  and  supplemental  security 
income  disability  program 
demonstration  project,  22442 
Social  secunty  disability  program 
demonstration;  case  management 
project.  10276 
Meetings 
SupplemcnUi  Secunty  Income 

Modernization  Project.  867,  5835,  10277, 
13837.  22016 
Privacy  Act 

Systems  of  records,  14941 
Social  secunty  acquiescence  rulings 

Disabled  widows'  cases,  residual  functional 
capacity  assessment— 
Cassas  v   HHS  Secreury;  rescission.  23591 
K.ier  v   Sullivan;  rescission.  23592 
Ruff  V   Sullivan,  rescission.  23592 
Social  secunty  rulings 

Chsability  benefits  entitlement  for  months 
pnor  to  January  1991  for  widows, 
widowers,  and  surviving  divorced 
spouses  claims.  23589,  28796 
Disabled  widow's  insurance  benefits, 

immediate  appealability  of  court  remand 
order.  11454,  16359 
Widows  insurance  benefits;  Haitian  divorce 

validity,  28921 
Work  deductions;  questionable  retirement 
from  closely  held  family  corporation, 
4636 

Soil  Conservation  Service 

NOTICES 

Environmental  sutements;  availability,  etc.: 
Andrews  Park.  NC.  8321 
Blackwater  River  Watershed.  VA.  8181 
Brooke  County.  WV,  29213 
Cane  Valley  Watershed.  KY.  7339 
Colorado  River  Basin  Salinity  Control 
Program.  NV.  22149 
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Doyle  Creek  Watershed,  KS,  14070 
Ecleto  Creek  Watershed,  TX.  24054 
Hamlin  Elementary.  WV.  21124 
Hudson  River  Watershed,  GA.  7833 
Lahaina  Flood  Control  Project,  HI,  3818 
Lemhi  County.  ID.  21470 
Lost  River  Watershed,  WV,  1380 
McEnery  Road,  CA.  21471 
Memphis-Noxubee  Watershed,  AL,  24787 
Muddy  Creek-Orderville  Watershed,  UT, 

23675 
Oneida  County,  ID,  27495 
Piney  Creek  Watershed,  MS,  2500 
Powell  Creek  Watershed,  AL,  28859 
Short-Scarham  Creeks  Watershed,  AL, 

14683 
South  Sauty  Creek  Watershed,  AL,  14684 
Strawberry  School,  AR.  20186 
Town  Branch  Watershed.  MO,  2899 
Watershed  projects;  deauthonzation  of  funds: 
Cobb  Brook  Watershed,  MA,  5194 
Douglas  Watershed.  WY.  7339 

Southeastern  Power  Administration 
NOTICES 

Power  ra(e> 
Georgia-Alabama-Scuth  Carolina  Projects, 

9946.  25685 
Jim  Wtxxlruff  Project,  14519,  15346 
Kerr-Philpoti  System,  9215 

Special  Counsel  Office 

PROPOSED  RULES 

Regulatory  agenda,  18164 

NOTICES 

Senior  Executive  Service; 

Performance  Review  Board;  membership, 
16351 

State  Department 

RULES 

International  Traffic  in  Arms  Regulations; 

amendments,  23020 
Longshore  work  by  U.S.  nationals;  foreign 
prohibitions.  24338 
Correction.  26853 
Passports 

Execution  fees  for  applications,  1 1062 
Pnvacy  Act;  implementation,  6968 
Visas;  immigrant  documentation: 

Lebanese  preference  applicants;  visa  numbers 

availability.  20347 
Visa  issuances  increase,  20347 

PROPOSED  RULES 

Foreign  Service  Grievance  Board  regulations, 

22377 
International  Traffic  in  Arms  Regulations; 

amendments,  6332 
Longshore  work  by  U.S.  nationals;  foreign 

prohibitions,  8167 
Regulatory  agenda,  17582 
Visas,  immigrant  documenution: 
Displaced  Tibeuns,  14032 
Hong  Kong  natives  and/or  residents,  3427 
Hong  Kong  residents;  beneficianes  of 

petitions,  3431 
Ineligibility  grounds,  21206 
Lebanese  preference  applicants;  visa  numbers 

availability,  3428 
Natives  of  adversely  affected  foreign  sutes; 

three-fiscal-year  program,  25386 
Visa  issuances  increase.  3429 
Visas;  nonimmigrant  documenution: 
Ineligibility  grounds,  21206 


NOTICES 

Accountability  review  board;  attack  on  U.S. 

Manne  house  in  Bolivia.  2063 
Agency  information  collection  activities  under 

OMB  review.  2190.  5054.  10292.  12973 
Chile;  human  nghts  pnnciples  and  international 

terronsm.  4886 
Claims  against  property: 

Czech  and  Slovak  Federal  Republic.  8384 
East  Germany.  5053.  7441 
Committees;  establishment,  renewal, 
termination,  etc.; 
Government  International  Broadcasting 
Presidential  Task  Force.  26846 
Foreign  assistance  determinations; 

Bulgana.  22747 
Gifts  to  Federal  employees  from  foreign 

governments;  listing.  29002 
Grant  and  cooperative  agreement  award'- 
Amencan  Council  of  Teachers  of  Russian/ 
American  Council  for  Collaboration  in 
Education  and  Language  Study  et  al., 
2577 
Anti-terronsm  assistance  training;  Louisiana 
State  Police.  23732 
Grants  and  cooperative  agreements; 
availability,  etc.: 
Anti-terronsm  assistance  training.  5446 
Soviet  and  Eastern  European  research  and 
training  administration.  1053.  22747 
Identity  and  registration  cards;  issuance.  7892 
International  conferences: 

Kuwait;  munitions  export  licenses  and 

approvals  reinstatement.  19711 
Private-sector  representatives  on  US 
delegations.  29040 
Meetings: 

Fine  Arts  Committee.  1 3849 
Government  International  Broadcasting 

Presidential  Task  Force.  26846 
Histoncal  Diplomatic  Documentation 
Advisory  Committee.  8228.  23610 
Intellectual  Property  Advisory  Committee. 

6700 
Inter-Amencan  Tropical  Tuna  Commission, 
United  States  Section  Advisory 
Committee.  22191.  23610 
International  Commission  for  Conservation 
of  Atlantic  Tunas.  United  Sutes  Section 
Advisory  Committee,  12972 
International  Communications  and 
Information  Policy  Advisory 
Committee.  728 
International  Investment  Advisory 

Committee.  21520 
International  Radio  Consultative  Committee, 
97.  3857.  12972.  18851.  18852,  20250. 
20640,  26847.  27287 
International  Telegraph  and  Telephone 

Consultative  Committee.  97,  3857,  4886, 
7441,  10651,  12972,  18851.  20250.  20639, 
23733.  26847 
Oceans  and  International  Environmental  and 
Scientific  Affairs  Advisory  Committee, 
5054 
Overseas  Schools  Advisory  Council,  22191 
Overseas  Security  Advisory  Council.  3135, 

14410 
Pnvate  International  Law  Advisory 

Committee.  10936 
Shipping  Coordinating  Committee.  554. 
2799,  7071,  7442.  9741.  14410.  14722. 
16353.  18852.  22191.  23098,  24868, 
26454,  27783 
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Soviet  and  Eastern  European  Studies 

Advisory  Committee.  1^652 
U.S.  Government  International  Broadcasting 
Presidential  Task  Force.  28436 
Munitions  exports  to  Oldelfi  et  al  ;  suspension 

and  denial.  8824 
Nuclear  Non-Proliferalion  .Act  of  1978; 

procedures,  6701 
Organization,  functions,  and  authority 
delegations 
Alternate  Designated  Agency  Ethics 

Official.  9741 
Assistant  Administrator,  Latin  Amenca,  et 

al..  5054,  15127 
Assistant  Secretary  of  State  for  Economic 
and  Business  .Affairs,  26182 
Pas.sport  travel  restrictions,  U.S.: 
Iraq,  5242 

Kuwait.  5242.  10454 
Lebanon.  4118 
Pipeline  facilities  permit  applications: 
MG  Industries.  4662 
NOVA  Petrochemicals.  Inc  ,  2799 
Pnvacy  Act  ^ 

Systems  of  records,  7071       M 
South  Afncan  parastaial  organization 
classification  review: 
USKO  Ltd  .  554,  24868 
Turtles  in  shnmp  trawl  fishing  operations 

protection,  comparability  guidelines,  1051 
Visas,  nonimmigrant,  validity 
List  update- 
Barbados  et  al  .  20061 

State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act.  7899,  14729 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs: 
Surface  coal  mine  operators  receiving 

permits  under  initial  program  allowed  to 
meet  counterpart  permanent  program 
performance  standards  in  lieu  of  initial 
program  requirements.  6224 
Surface  coal  mining  and  reclamation 
operations — 
Civil  penalties.  10060 
Coun  order  compliance;  regulations 

susf)ension.  25036 
Service  of  documents,  28442 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions 
Alabama.  4542.  8277.  23800 
Arkansas.  27407 
Colorado.  1363 
Illinois.  20535.  26191 
Indiana.  1915.  11098,  11932 
Kansas.  6559 

Kemucky.  4721.  11934.  15279  . 

Louisiana.  21270.  23221 
Maryland.  1097.  11934,  19280,  23505,  28481 
Missoun.  190.  11665.  21281 
Montana.  1 1666 
New  Mexico.  7806.  28484 
Ohio.  6983.  7810.  13211.  16004.  23223,  24344, 

26032 
Oklahoma.  782.  6266 
Pennsylvania.  2468'' 
Utah.  3215 
Virginia,  368 
Wyoming,  3217 


PROPOSED  RULES 

Abandoned  mine  land  reclamation 

Reclamation  fund;  fee  collection  and  coal 
production  reporting,  reclamation  fees, 
and  basis  for  coal  weight  determination. 
10404.  19335 
Initial  and  permanent  regulatory  programs: 
Surface  and  underground  mining  operation — 
Hydrologic  balance.  1375 
Hearing.  4956 

Permanent  and  temporary  impoundments, 
29774 
Surface  coal  mining  and  reclamation 
operations — 
Civil  penalties.  11130 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions; 
Alabama.  7822,  8967 
Alaska,  24358 
Arkansas.  51.  2155.  20165 
Colorado.  20167 
Illinois.  8969.  13300.  24359 
Indiana.  1959.  1960.  11133.  11980,  29447- 

29449 
Iowa.  398 
Kansas.  27473 
Kentucky.  4590.  6594 
Maryland.  822.  6333.  15311 
New  Mexico.  3234 
Nonh  Dakota.  1505.  29606 
Ohio.  6336.  6596.  6597,  7002.  9312,  12690,      , 

12691.  21113.  23531.  23533 
Pennsylvania.  399.  1961  .* 

Texas.  424? 
Utah.  12692 

Virgmia,  18792.  23533.  23664,  27708.  29607 
West  Virginia.  6337 
Wyoming.  14041 

NOTICES 

Agency  information  collection  activities  under 

OMB  review.  9738,  22S87.  29499.  29712 
Environmental  statements,  availability,  etc.: 
Centraha  Coal  Mine,  WA.  3265 
Fruita  Mine  Complex,  CO.  3266 
Surface  Mining  Control  and  Reclamation 
Act,  permanent  program  regulations 
revision,  implementation,  16111,  26144 
Wolf  Mountain  Mine,  MT,  .^266 
Valid  existing  nghts  determinations: 

Rosebud  Mining  Co.;  Allegheny  River,  PA. 
9974 

Susquehanna  River  Basin  Commission 

NOTICES 

Project  review  filing  and  monitoring  fee 

schedule:  hearing.  14556 
Project  review  regulations  and  procedures; 

heanng.  26454 

Technologj  Administration 

RULES 

Advanced  technology  program; 

implementation  editonal  revision.  25363 

NOTICES 

Grants  and  cooperative  agreements, 
availability,  etc 
.Ad\anced  technology  program,  29632 
Meetings 
National  Medal  of  Technology  Nomination 
Evaluation  Committee,  1521 
National  Medal  of  Technology:  nominations 
request.  2165.  27734 


Tennessee  N'alley  Authority 

RULES 

Pnvacy  Act;  implementation,  9288 

PROPOSED  RULES 

Regulalor\  agenda.  18204 

NOTICES 

Agency  information  collection  activities  under 
OMB  reyiew.  7442.  9400.  11300.  22901. 
28945 
Environmental  statements;  availability,  etc.: 
Phosphate  dcvclopmeni  works.  AL.  28951 
Tennessee  Ri\er  and  Chickamauga 

Reservoir   pulp  and  paper  facility  at 
Smith  Bend  industrial  site.  21704,  27787 
Tennes,see  River  and  Reservoir  system 
operation  and  planning  review,  8385, 
9752 
Tennessee  River,  chip  mill  barge  terminals, 

14410 
Union  City-New  Madnd  transmission  line; 

wetlands  impact.  15955 
Upper  Tennessee  River  Locks.  1216 
Meetings.  Sunshine  Act.  2194.  5454,  12420, 

13518,  20645,  21402 
Privacy  Act: 
Systems  of  records,  4119.  11299,  I9I37. 
22902.  24439 
Public  Utility  Regulatory  Policies  Act  of  1978: 
Dispersed  power  production  guidelines. 
22750 

Textile  Agreements  Implementation 
Committee 

See  Committee  for  the  Implementation  of 
fexlile  Agreements 

Thrift  Supervision  Office 
RULES 

Community  Reinvestment  Act: 

Performance  evaluations  and  CRA  ratings; 
availability.  26904 
Minimum  security  devices  and  procedures, 

29565 
Real  estate  appraisals.  uniTonfi'  st&ndards; 
correction.  ''78.  1229 

PROPOSED  RULES' 

Practice  and  procedure  rules,  uniform,  27790 
Regulatory  agenda.  J  793 1 
Regulatory  capital:    \ 

Interest  rate  risk  corhponent.  966 
Savings  associations; 
Accounting  and  reporting  requirements. 
I  13085 

Capiul — 

Interest  rate  risk  component,  806.  11115 
Leverage  ratio  requirement,  16283 
Minimum  regulatory  capital,  15303 
Mutual  holding  companies.  1126 
y  Qualified  thrift  lender  test.  19318 

NOTICES 

Conservator  appointments: 

Alexander  Hamilton  Federal  Savings  & 

Loan  As.sociation.  11583 
Altus  Federal  Savings  Bank.  24234 
Amencan  Savings  Bank.  FSB..  14416 
AmenFederal  Sayings  Bank.  FSB.  10655 
AmeriFirst  Federal  Savings  Bank.  14416 
Arcanum  Federal  Savings  Association.  12578 
.Arkansas  Federal  Savings  Bank.  F.A..  728 
Augusta  Federal  Savings  Association.  21526 
Beach  Savings  Bank.  FSB.  4123 
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Beacon  Federal  Savings  Association.  1 1583 

Bell  Federal  Savings  Bank.  12579 

Bell  Savings  Bank.  PaSA.  12579 

Burleson  County  FSA,  27065 

Center  Savings  &  Loan  Association.  F  A.. 

4900 
Century  Federal  Savings  Bank.  FSB.  22194 
Chisholm  Federal  Savings  Association. 

20494 
Cimarron  Federal  Savings  Association. 

20494 
Citizens  Security  Bank.  FA.,  14416 
Colonial  Federal  Savings  Bank.  23615 
Columbia  Federal  Savings  Association  of 
Hamilton.  15399 
*  Columbia  Savings  &  Loan  Association.  4900 
Columbia  Savings  &  Loan  Association,  FA.. 

15399 
Comfed  Savings  Bank,  F  A..  6901 
Connecticut  Federal  Savings  &  Loan 

Association.  2191 
Coral  Savings  &  Loan  Association,  N.A., 

4900 
County  Bank.  FSB.  14416 
Dryades  Savings  &  Loan  Association.  FA., 

28792 
Enterprise  Savings  &  Loan  Association, 

27065 
Executive  Savings  Bank.  FSB.,  21527 
Family  Savings  &  Loan  Association.  FA., 

6902 
Far  West  Federal  Bank.  SB.  25718 
Far  West  Federal  Savings  Bank.  27994 
FarWest  Savings  &  Loan  Association,  2191 
FarWest  Savings  &  Loan  Association,  F.A., 

8392 
Federal  Savings  Bank,  FSB.  14416 
First  Citizens  Savings  &  Loan  Association, 

FA,.  11583 
First  Commerce  Savings  Bank.  FSB.  28792 
First  Federal  Savings  &  Loan  Association 
of- 
Andalusia,  FA.,  728 
Creston,  FA.,  23615 
Fargo,  FA..  23615 
New  Smyrna.  23616 
Pittsburgh.  FA.  22194 
Seminole  County,  FA.  15399     * 
Toledo.  6902 
Waynesboro,  6902 
First  Federal  Savings  Association  of— 
Chickasha,  14416 
Newton,  23616 
Toledo,  10655 
Wewoka,  11584 
First  Federal  Savings  Bank.  11583 
Campbellsville.  23615 
Henderson ville,  23615 
Kokomo,  23616 
Zion,  10655 
First  Federal  Savings  Bank.  FSB,  9247, 

15399 
First  Jersey  Savings,  FA.  6902 
First  Northern  Co-operative  Bank,  a  Federal 

Savings  Bank,  9247 
Fulton  Federal  Savings  Association,  6902 
George  Washington  Federal  Savings 

Association,  7079 
Goldome  Federal  Savings  Bank,  27065 
Guaranty  Federal  Savings  Association, 

23616 
Hollywood  Federal  Savings  Bank,  9247 
Home  Federal  Savings  &  Loan  Association, 

FA.,  21527 
Home  Federal  Savings  Association  of 
Kansas  City,  12579 


Irving  Federal  Savings  &  Loan  Association, 

4124 
Jefferson  Federal  Savings  Association,  FA.. 

11584 
John  Hanson  Federal  Savings  Bank,  21527 
Liberty  Savings  Bank.  FSB,  22194 
Ludinglon  Federal  Savings  Bank.  24235 
Malibu  Savings  Bank,  FSB.  2192 
MeraBar.k  Federal  Savings  Bank.  27065. 

29525 
Mercantile  Federal  Savings  Bank,  23616 
Metropolitan  Federal  Savings  &  Loan 

Association,  FA.,  20494 
Newton  Savings  Bank,  FSB,  22194 
North  Jersey  Federal  Savings  Association, 

729 
Peoples  Federal  Savings  Association,  6902 
Peoples  Federal  Savings  Bank,  10655 
Preferred  Savings  Bank.  FSB..  11584 
Progressive  Savings  Bank.  FSB,  25718 
Prospect  Park  Federal  Savings  Bank,  20494 
Red  River  Federal  Savings  &  Loan 

Association,  F.A..  21527 
Republic  Savings  Bank.  FSB,  14416 
Security  Federal  Savings  &  Loan 

Association,  15957 
Security  Federal  Savings  &  Loan 

Association,  FA..  22194 
Sentry  Federal  Savings  Association.  22906 
Southern  Federal  Savings  Bank,  729 
Sovereign  Savings  Bank.  FSB,  12579 
Spnngfield  Federal  Savings  Association, 

28792 
Stale  Savings,  FSB,  14416 
Sunbelt  Federal  Savings,  F.S.B.,  21527 
Trident  Federal  Savings  &  Loan 

Association,  F.A.,  lt>63 
Trustbank  Federal  Savings  Bank.  4900 
United  Federal  Savings  Association  of  Iowa, 

14416 
United  Federal  Savings  Bank,  27065 
Unity  Savings  &  Loan  Association,  FA., 

6902 
Vermilion  Federal  Savings  Bank,  23616 
Westerleigh  Federal  Savings  &  Loan 
Association,  27065 
Receiver  appointments: 

Alamo  Federal  Savings  Association  of 

Texas,  22194 
Alexander  Hamilton  Savings  &  Loan 

.Association  of  Paterson.  11584 
Altus  Bank,  a  Federal  Savings  Bank.  24235 
American  Federal  Bank,  a  Federal  Savings 

Bank.  14417 
American  Federal  Savings  Association  of 

Iowa,  69C2 
American  Savings  Association,  F.A.,  27994 
AmeriFederal  Savings  Bank,  10655 
AmeriFirst  Bank,  a  Federal  Savings  Bank, 

125''9 
Arcanum  Federal  Savings  &  Loan 

Association,  12579 
Arkansas  Federal  Savings  Bank,  729 
Atlanta  Federal  Savings  Association  et  al., 

28792 
Augusta  Federal  Savings  Bank.  21527 
Beach  Savings  Bank,  4124 
Beacon  Federal  Savings  Bank,  11584 
Bell  Savings  Bank.  PaSA.  12579 
Boonslick  Federal  Savings  &  Loan 

Association.  25718 
Broken  Arrow  Savings  Association,  FA., 

27995 
Burleson  County  Savings  Association,  a 

Federal  Savings  Bank,  27065 
Capitol  Federal  Bank  for  Savings,  23616 


Center  Savings  &  Loan  Association,  4900 
Century  Federal  Savings  Bank,  22194 
Chisholm  Federal  Savings  &  Loan 

Association,  20494 
Cimarron  Federal  Savings  &  Loan 

Association.  20494 
Citizens  Homestead  Federal  Savings 

Association  et  al..  27995 
Citizens  Secunty  Bank,  a  Federal  Savings 

Bank.  14417 
City  Savings.  F.S.B..  2192 
Clyde  Federal  Savings  Association,  27065 
Colonial  Bank,  23616 
Columbia  Federal  Savings  &  Loan 

Association  of  Hamilton.  15399 
Columbia  Savings  &  Loan  Association, 

14417 
Comfed  Savings  Bank,  6902 
Commercial  Savings  &  Loan  Association, 

FA,  et  al .  27066 
Commonwealth  Federal  Savings  &  Loan 

Association.  1 1584 
Connecticut  Savings  &  Loan  Association, 

2192 
Coral  Savings  &  Loan  Association,  4900 
Dryades  Savings  &  Loan  Association.  28792 
Enterprise  Savings  Bank,  FA,  729 
Executive  Bank.  F  S.B..  21527 
Family  Savings  &  Loan  Association.  6902 
Far  West  Federal  Bank.  SB..  27995 
FarWest  Savings  &  Loan  Association.  8392 
Federal  Savings  Bank.  14417 
First  Bankers  Trust  &  Savings  Association. 

FA..  23617 
First  Citizens  Federal  Savings  &  Loan 

Association.  1 1584 
First  Commerce  Bank,  A  Federal  Savings 

Bank,  28792 
First  Federal  Bank,  FSB.  11584 
First  Federal  Savings  &  Loan  Association, 
9247 
Andalusia,  729 
Chickasha,  14417 
Creston,  23617 
Fargo,  23617 
Pittsburgh,  1663,  22195 
San  Antonio,  1663 
Seminole  County.  15399 
Waynesboro.  6903 
Wewoka.  11584 
First  Federal  Savings  Association  of 

Tuscola,  27995 
First  Federal  Savings  Bank,  15399 
Annapolis,  22906 
Newton,  23617 
First  Jersey  Savings  &  Loan  Association, 

6903 
First  Northern  Co-operative  Bank,  9247 
First  Savings  Bank  of  Zion.  10655 
Founders  Federal  Savings  &  Loan 

Association,  4124 
Fulton  Federal  Savings  Bank.  6903 
General  Federal  Savings  Bank,  2192 
George  Washington  Savings  &  Loan 

Association,  Inc.,  6903,  7448 
Goldome  Savings  Bank,  FSB,  27066 
Greenwood  Federal  Savings  &  Loan 

Association.  27066 
Guaranty  Federal  Savings  Bank,  23617 
Guaranty  Savings  Bank,  F.S.B.,  28792 
Heritage  Federal  Savings  Association,  27066 
Hollywood  Federal  Bank,  a  Federal  Savings 

Bank,  9247 
Home  Federal  Savings  &  Loan  Association, 
21527 
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Home  Savings  Association  of  Kansas  City, 

FA.,  12579 
Hometown  Federal  Savings  Association, 

27066 
Horizon  Savings  Bank.  FSB..  11584 
Imperial  Federal  Savings  Assoc-xtion,  20494 
Investors  Federal  Savings  Bank,  27995 
Investors  Savmgs  Bank,  FSB..  27995 
Irving  Savings  &  Loan  Association.  4124 
Jefferson  Savings  &  Loan  Association  of 

Birmingham.  11585 
John  Hanson  Savings  Bank.  F.S.B.,  21527 
Liberty  Federal  Savings  Bank,  27995 
Liberty  Savings  Bank.  22195 
Lincoln  Savings  &  Loan  Association,  FA., 

11585 
Ludington  Savings  Bank,  F.S.B.,  24235 
Malibu  Savings  Bank.  2192 
MeraBank  Texas.  F.S.B..  27066 
Mercantile  Savings  Bank.  14417 
Metropolitan  Federal  Bank,  a  Federal 

Savings  Bank.  20495 
Mid  Kansas  Savings  &  Loan  Association, 

F.A.,  8392 
Moultrie  Savings  Bank.  FSB.  1663 
Newton  Savings  Bank.  SLA,  22195 
North  Jersey  Federal  Savings  Association. 

27995 
North  Jersey  Savings  &  Loan  Association. 

729 
Pa''  »  Federal  Savings  &  Loan  Association. 

kl24 
Palo  Duro  Federal  Savings  &  Loan 

Association,  24235 
Peoples  Federal  Savings  &  Loan 

Association,  10656 
Peoples  Federal  Savmgs  Bank,  6903 
Pima  Federal  Savings  &  Loan  Association, 

8392 
Pioneer  Federal  Savings  Bank.  10656 
Preferred  Savings  Bank.  Inc..  11585 
Progressive  Savings  Bank.  25718 
Prospect  Park  Savings  Bank.  SLA,  20495 
Rancho  Bernardo  Federal  Savings  Bank, 

27996 
Red  River  Federal  Savings  &  Loan 

Association,  21527,  24235 
Remington  Federal  Savings  Association, 

27996 
Republic  Federal  Savings  Bank.  14417 
Royal  Oak  Federal  Savings  &  Loan 

Association.  2192 
Sandia  Federal  Savings  Association  et  al.. 

10656 
Security  Federal  Savings  &  Loan 

Association  of  Albuquerque.  22195 
Security  Federal  Savings.  FSB.  8392 
Secunty  Homestead  FSA.  25718 
Security  Savings  &  Loan  Association,  12579, 

15957 
Sentry  Federal  Savings  Bank,  22195 
Silver  Savings  Association,  FA.,  4124 
Sovereign  Savings  Bank,  12579 
Springfield  Federal  Savings  &  Loan 

Association,  28792 
State  Savings,  FA.,  14417 
Sutesman  Federal  Savings  Bank.  10656 
Sunbelt  Savings,  F.S.B.,  21528 
Tennessee  Federal  Savings  Bank,  27066 
Tennessee  FSB,  27067 
Texas  Federal  Savings  Association,  27066 
Time  Federal  Savings  &  Loan  Association, 

24235 
Trident  Federal  Savings  &  Loan 

Association,  1663 
Trustbank  Savings,  F.S.B.,  4900 


United  Federal  Savings  Bank  of  Iowa,  14417 
United  Savings  Bank,  FSB,  27067 
Unity  Savings  &  Loan  Association.  6903 
Vermilion  Sute  Savings  Bank.  S.S.B..  23617 
Westerleigh  Savings.  FSLA.  27067 
Applications,  hearings,  determinations  etc.: 
Amencan  Federal  Savings.  729 
Archer  Federal  Savings  &  Loan  Association, 

8827 
Baxley  Federal  Savings  Bank.  24235 
Citizens  Federal  Savings  &  Loan  Association 
of- 
Port  St.  Joe,  6047 
Rome.  8827 
Cragin  Federal  Bank  for  Savings,  22906 
First  Federal  Bank.  FSB.  24235 
First  Federal  Bank  of  Northwest  Georgia. 

8827 
First  Federal  Savings  &  Loan  Association 
of- 
Leitchfield.  8827 
Morgantown.  24236 
Rochester  et  al.,  19713 
First  Federal  Savings  Bank,  8827.  24235 
First  Federal  Savings  Bank  of  West  Texas. 

15958 
First  Kentucky  Federal  Savings  Bank.  22907 
Great  Amencan  Federal  Savings  Bank. 

FSB..  8828 
Great  Valley  Savings  Association.  8828 
Inter-City  Federal  Savings  Bank.  8828 
Keokuk  Federal  Savings  &  Loan 

Association.  19713 
Magnolia  Federal  Bank  for  Savings.  3298 
Monumental  Savings  Bank.  FSB..  8392 
Muncie  Federal  Savings  &  Loan  Association, 

7448 
Perpetual  Federal  Savings  Bank.  8828 
Volunteer  Savings  Bank.  SLA.  729 
Western  Federal  Savings  &  Loan 
Association.  8828 

Toxic  Substances  and  Disease  Registr> 
Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of  United 
States 

NOTICES  I 

European  Community: 
Third  country  meat  directive;  Section  302 
investigation.  1663 
General  Agreement  on  Tanffs  and  Trade 
(GATT);  accession: 
Poland.  28222 
Generalized  System  of  Preference; 
Articles  eligible  for  duty-free  treatment,  etc., 

20484 
Imporu  information  during  first  10  months 
(1990).  3509 
Supplement.  5713 
Government -funded  construction  projects; 
countnes  denying  market  opportunities, 
list,  20059 
Intellectual  property  nghts  protection. 

countries  denying  policies  and  practices, 
20060,  24877.  24878 
Foreign  countnes  identification;  priority, 
1214 
International  trade  agreements;  determinations: 

Colombia,  25442 
Japan: 

Semiconductor  products  trade,  26455 
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Meetings 
Investment  Policy  Advisory  Committee, 

27989 
Investment  Policy  Advisory  Committee  et 

al  .  4886 
Trade  Defense  Polic>  Advisory  Committee. 

1424 
Trade  Policy  and  Negotiations  Advisory' 
Committee.  2055.  20491 
Procurement,  foreign  government 

discnmination  against  L  S   prtxlucts  and 
services:  annual  report  compilation,  4312 
Thailand: 

Copynght  enforcement.  292 
Pharmaceutical  products,  patent  protection, 
11815 
Unfair  trade  practices,  petitions,  etc.; 
Japan— 
Architectural,  engineenng.  and 

construction  services,  and  related 
consulting  services,  barners.  20057 
United  Sutes-Canada  Free-Trade  Agreement: 
Accelerated  elimination  of  duties  for  certain 

products.  15458 
Accelerated  tanff  elimination  provision 
implementation.  10454.  14142 

Transportation  I>epartnient 

See  also  Coast  Guard.  Federal  Aviation 
Administration.  Federal  Highway 
Administration,  Federal  Railroad 
Administration;  Maritime  Administration: 
National  Highwav  Traffic  Safety 
Administration   Research  and  Special 
Programs  Administration   Saint  Lawrence 
Seaway  Development  Corporation,  Urban 
Mass  Transportation  Administration 

RULES 

Aviation  economic  regulations; 

Large  cenificated  air  earners:  uniform 
system  of  accounts  and  repons.  12655 
.Aviation  proceedings 

Freely  Associated  Slates,  essential  air 

transportation.  1732 
Large  certified  air  earners,  uniform  system 
of  accounts  and  repons— 
Schedule  T-lOO  data,  confidentially,  2842 
Coast  Guard  whistleblower  protection 

provisions.  13404 
Nondiscnmination  on  basis  of  handicap  in— 
Federally-assisted  programs  and  activities. 
6811 
Organization,  functions,  and  authonty 
delegations: 
Administrators,  operating  administrations,  et 

al.  18525 
Commandant.  Coast  Guard,  4736,  9635, 

13772 
Federal  Aviation  Administrator.  4560 
Federal  Railroad  Administrator.  25050 
Intelligence  and  Secunty  Office.  Director. 

5957 
Mantime  Administrator,  6809,  22121 
Operating  Administrations,  Administrators, 
6810 
Protection  of  human  subjects.  Federal  policy, 
28003 
Correction.  29756 

PROPOSED  RULES 

Air  earner  authonty  applications:  procedures 

and  evidence  rules.  2 ''696 
Alaska;  unfair  comp>etiiion  by  commonly 

owned  earners,  27469 
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Tnunportatioii 

Avution  secunty;  passenger  manifest 
information  collection  regulation  for 
international  flights,  3810 
Correction,  5665 
Commercial  space  transportation;  user  fees, 
8301 
Correction,  12423 
imputer  reservation  system,  12586 
Nondiscnmination  on  basis  of  handicap  in 
federally  assisted  programs  and  activities. 
13856 
Regulatory  agenda.  17588 
Standard  time  lone  boundaries; 

Indiana.  13609 
Transportation  for  individuals  with  disabilities 
Hcanngs.  14341 

NOTICES 

Agency  information  collection  activities  under 
OMB  review.  6042.  10936,  19138.  22902. 
29743 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  555.  1550, 
2189,  3292.  4663,  5446.  6899.  8229.  9243. 
;  10455.  12575,  14U3.  14969,  15397, 

'  16151,  19711.  20492,  22038.  22904. 

24109.  26182,  26712.  28217.  28788.  29743 
Certificates  of  public  convenience  and 

necessity  and  foreign  air  earner  permits; 
weekly  applications,  555,  1549,  2190, 
3292,  4663,  5447,  6899,  8229,  9243, 
10455,  11480,  12576,  14143,  14969. 
15397.  19711,  20492.  22038,  22904, 
^  24109.  26183,  26712,  28217,  28789.  29743 
Heisnngs,  etc.— 
Adirondack  Airlines,  Inc  .  24868 
Baltia  Air  Lines,  Inc  .  4663 
Brazil  cargo  charter  authorization 

proceeding.  7073 
Chrysler  Corp  .  11480,  14144 
Coasul  Air  Transport,  Inc  .  12417 
Dulles  Express.  20492 
Ibena,  Lineas  Acreas  de  Espana,  S.A., 

24869 
Iowa  Airways,  Inc  .  11480 
Japan  charter  authonzation  proceeding. 

10455 
Miami/Tampa-Toronio  service 
investigation.  6046.  22039 
SFO  Helicopter  Airlines,  Inc  .  12418 
Tropical  Airways,  Inc.,  10938 
TWA-Amencan  Airlines  Chicago- London 

route  transfer,  1217 
U.S.-Brazil  new  route  opportunities,  27287 
U.S.-Canada  new  route  opportunities, 
16151 
Sundard  foreign  fare  level  — 

Index  adjustment  factors,  19138.  28789 
Drug  testing  program 
Drug  testing  procedures  handbook; 
availability.  14726 
International  cargo  rate  flexibility  level: 
Standard  foreign  fare  level— 

Index  adjustment  factors,  22756.  22905 
Lebanon,  aircraft  secunty  and  passenger  safety, 

10938 
Meetings: 
Commercial  Space  Transportation  Advisory 

Committee,  8229 
Conferences  in  Ocean  Shipping  Advisory 
Commission,  12575,  22904,  26183.  29520 
PnvBcy  Act: 

Systems  of  records,  3291,  12574,  21397 
Secretarial  determinations 

Lima.  Peru;  airport  secunty  standards,  8386 

Middle  East;  commercial  waterbome  service 

mantime  insurance  coverage,  7073 


Saudi  Arabia  et  al ;  commercial  air  carrier 
service:  aviation  insurance  coverage, 
5242 
Standard  foreign  fare  level- 
Index  adjustment  factors.  8385 

Travel  and  Tourism  Administration 

RULES 

Facilitation  fee.  176 

PROPOSED  RULES 

Facilitation  fee.  1 1116 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc  : 
Disaster  relief  tounsm  promotion  financial 
assistance,  21988 
Meetings 
Travel  and  Tounsm  Advisory  Board,  8186, 
24176 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms 
Bureau;  Comptroller  of  the  Currency; 
Customs  Service.  Fiscal  Service;  Foreign 
Assets  Control  Office;  Internal  Revenue 
Service;  Secret  Service,  Thnft  Supervision 
OfTice 

RULES 

Organization,  functions,  and  authonty 
delegations: 
Engraving  and  Pnnting  Bureau,  Director; 
exchange  of  mutilated  paper  currency, 
10169 
Privacy  Act,  implementation,  12446 

PROPOSED  RULES 

Government  Secuntics  Act;  implementation, 

15529 
Correction,  23736 
Practice  before  Internal  Revenue  Service; 

advertising  and  solicitation,  16289 
Regulatory  agenda,  17750 

NOTICES 

Agency  information  collection  activities  under 
OMB  review  454,  1053,  1437,  1662,  2191, 
2583.  2804,  3142,  3293,  3294.  4121.  4122. 
4897.  5058,  5059,  5728,  5729,  6046,  6047, 
6706,  6707,  7447,  7448,  8390.  8391.  9040. 
9041,  9246,  9401,  9402,  9745.  10294.  11301, 
11484,  11485,  11819,  12056.  12057.  12295, 
12808,  12809,  13208,  13516,  13706,  13707, 
14415.  14558.  14970,  15128,  15129,  15662, 
15663,  16152,  18873,  19392,  20256,  20257, 
20493,  21399,  21524-21526,  21707,  22193, 
22906,  23329,  23615,  25154.  25155,  26185. 
26186,  26712,  26713.  26848.  27291.  27551. 
28219-28220.  28586.  28951.  28952 
Bonds.  Treasury 

February  2021  scnes,  5865,  7893 
May  2021  senes,  22040.  23734 
Boycotts,  international: 

Countnes  requinng  cooperation;  list,  13208 
Committees,  establishment,  renewal, 
termination,  etc 
Preservation  of  Treasury  Building  Advisory 
Committee.  455 
Meetings: 
Customs  Service  Commercial  Operations 

Advisory  Committee.  11583,  23951 
Debt  Management  Advisory  Committee, 

1351b 
National  Center  for  Sute  and  Local  Law 
Enforcement  Training  Advisory 
I  Committee,  4123 


Notes,  Treasury; 

A-2001  series,  5861.  7893 
AB-1993  series,  24112,  25717 
AC- 1993  series,  29748 
AH-1992  senes,  908 
B-2001  senes,  22044,  23734 
E-199g  senes,  1438,  2191 
F- 1998  senes,  15129,  15957 
K-1996  series.  3295,4316 
L- 1996  senes,  7742,9402 
M-1996  senes,  13360,  14283 
N-1996  series,  19144,  21193 
P- 1996  senes,  24113,  25717 
Q- 1994  series.  908 
Q-1996  senes,  29750 
R- 1994  senes.  5859.  7893 
S- 1994  senes,  22048,  23734 
W-1993  senes,  3296,  4315 
X-1993  senes,  7743,  9402 
Y-1993  series,  13358,  14283 
Z-1993  senes,  19143.  21194 
Organization,  functions,  and  authonty 
delegations: 
Alcohol,  Tobacco  and  Firearms  Bureau, 

Director.  21399 
Assistant  Secretary  (Economic  Policy), 

10294 
Customs  Commissioner,  2804 
Customs  Service,  Commissioner,  21400 
Deputy  Assistant  Secretary  (Information 

Systems).  29751 
Internal  Revenue  Service,  Commissioner, 

21400 
Secret  Service,  Director,  21401 
Privacy  Act: 
Systems  of  records,  4898,  12578.  12973, 

13849,  15131 
Senior  Executive  Service: 
Combined  Performance  Review  Board; 

membership,  15957 

Truman,  Harry  S.,  Scholarship 
Foundation 

See  Harry  S  Truman  Scholarship  Foundation 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  15960,  22759 

I 

United  States  Information  Agency 

RULES  x^  * 

Acquisition  regulations; 

Foreign  acquisitions;  waiver  of  Commerce 
Business  Daily  notices,  22661 
Exchange  visitor  program: 
Citizenship  of  responsible  officers  and 
sponsors;  correction,  871 1 
Program  Fraud  Civil  Remedies  Act; 
implementation,  25027 

PROPOSED  RULES 

Exchange  visitor  program: 

Designation  of  consortium.  3233 
Program  Fraud  Civil  Remedies  Act; 
implementation,  4761 

NOTICES 

Agency  information  collection  activities  under 

OMB  review,  13852 
Art  objects,  importation  for  exhibition: 
Cathenne  the  Great,  7448 
Clones  of  Past:  Ancient  An  from  Shelby 
White  and  Leon  Levy  Collection.  1439 
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Gustaf  Nordenskiold   Impact  on  One 

Hundred  Years  of  .^rchaeologv.  13516 
Pacific  Parallels   Artists  and  Landscape  in 

New  Zealand.  14974 
Seeing  Through  "Paradise  ■  Artists  and 
Terezin  Concentration  Camp,  121'' 
Wisdom  and  Compassion  The  Sacred  Art  of 
Tibet.  10656 
Cultural  property: 

Guatemala;  import  restrictions  on  certain 
archaeological  materials,  15180 
Grants  and  cooperative  agreements; 
availability,  etc 
American  studies- 
Summer  institute,  22757 
Central  American  Teacher  Training 

Institute,  24116 
Central  European  Citizens  Network 

Initiative.  14417 
Congress-Bundestag  youth  exchange 

program.  27551 
Donated  books  projects.  9 1 1 
Pnvate  non-profit  organizations  in  support  of 
international  educational  and  ciltural 
activities,  5245.  6903-6905,  9745,  10007, 
14283,  24875 
People  with  disabilities.  5243,  27554 
Private  sector  English  teaching  efforts  in 
Central  and  Eastern  European  countnes. 
5244 
Summer  language  exchange  with  Czech  and 
Slovak  Federal  Republic.  22049 
Meetings: 

Book  and  Library  Advisory  Committee, 

10656,  25443 
Cuba  Broadcasting  Advisory  Board.  3142 
Cultural  Property  Advisory  Committee, 

13852 
Public  Diplomacy.  US  Advisory 

Commission.  5729.  10297.  22050.  27067 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Jennings  Randolph  program  for  international 
peace;  fellowships,  21708 
Meetings;  Sunshine  Act.  2195.  12421.  2025Q 

United  States  Sentencing  Commission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  1846,  22762,  29752 

Urban  Mass  Transportation 
Administration 

RULES 

Americans  with  Disabilities  Act; 
implementation: 
Transportation  for  disabled  individuals; 
questions  and  answers.  13258 
Buy  Amenca  requirements: 

Amendments.  926 
Right-of-way  and  environment: 
Environmental  impact  and  related 

procedures;  constructive  use  (Section 
4(0).  13269 
PROPOSED  RULES 

Transportation  for  individuals  with  disabilities 
Heanngs,  14341 

NOTICES 

Committees;  establishment,  renewal, 
termination,  etc. 
Amencans  with  Disabilities  Act  of  1990 
Federal  Advisory  Committee,  1217 


Environmental  statements;  availability,  etc.; 

King  County,  WA.  2580 
Grants  and  cooperative  agreements. 
availability,  etc 
Outreach  to  persons  in  transit  facilities 
demonstration  program.  24870 
Grants.  UMTA  sections  3  and  9  obligations, 

5055,  8389,  12808.  193"!.  27064 
Meetings: 

Amencans  with  Disabilities  .Act  of  1990 
Federal  Advisory  Committee,  1217, 
24439  1^ 

Veterans  Affairs  Department 

RULES 

Adjudication,  pensions,  compensation, 
dependency,  etc.: 
Accrued  benefits.  18732 

Correction.  24239 
Certified  active  military  service.  5755 
Clothing  allowance  and  marnage 

requirements.  5756 
Concurrent  benefits.  1110 
Death  pension  eligibility;  wartime  service. 
19578 
Correction.  22''10 
Marnage  of  veteran's  child;  inference.  4729 
Miscellaneous  amendments.  25043 

Correction.  28226 
Monetary  benefit  rates  and  income 
limitations.  28823 
Life  insurance.  Government 

Fiducianes.  authontv  to  conduct  insurance 

transactions,  ''626 
Settlement  interest.  15285 
Life  insurance.  National  service: 
Fiducianes:  authonty  to  conduct  insurance 

transactions.  9626 
Settlement  interest.  15285 
Loan  guaranty 

Guaranteed  loans  processing;  credit 

underwnting  standards  and  procedures; 
specially  adapted  housing.  9853 
Guaranteed  manufactured  home  loans,  home 
and  condominium  loans,  and  home- 
improvement  loans — 
Maximum  interest  rates  decrease,  5950 
Veterans  Home  Loan  Program 
Improvements  and  Property 
Rehabilitation  Act:  implementation. 
29436 
Medical  benefits: 

Domiciliary  care;  income  limitation  increase, 

5756 
State  home  facilities,  construction  or 

acquisition  grant  application.  20351 
Technical  amendments.  3421 
Organization,  functions,  and  authonty 
delegations 
General  Counsel  et  al  .  12122 
Inspector  General.  23519 
Protection  of  human  subjects;  Federal  policy. 
28003 
Correction.  29756 
Release  of  information  from  claimant  records; 
judicial  proceedings.  15833 
1   Vocational  rehabilitation  and  education: 

Basic  entitlement  to  vocational  rehabilitation 

services.  15835 
Pensioners;  vocational  training  program. 

21448 
Subsistence  allowance  payment,  7566 


Veterans  education —  ' 

Montgomerv  GI  Blll-.^ctlve  Duty,  due 

process  procedures.  11671 
Procedural  due  process  and  educational 

assistance  test  program.  25045 
Reservist^  education.  %27 
Veteran*^  Benefits  and  Improvement  Act 

of  l^S^  and  Montgomerv  GI  BiU- 

Active  Duty.  20129.  26035 
Work-study  allowances,  etc..  14648 
Correction,  16010 

PROPOSED  RULES 

Adiudication:  pensions,  compensation. 
dependencv.  etc 
Claims  based  on  exposure  to  herbicides 
containing  dioxm  (PCT  chloracne), 
11536 
Dependency  and  income  computation.  25645 
Headstone  allowance:  and  vocational 

training  lemporarv  program  eligibility, 
203<'4 
Improved  pension  program,  exclusions  from 

income.  24764 
Incompetent  veterans;  limitations  on 

compensation  benefits  and  computation 
of  estate.  25399 
Institutionalized  patients;  pension  reductions, 
7630 
Correction.  10303 
Moneiarv  benefits,  uniform  termination 

d^s,  28840 
Social  secunlv  numbers;  mandatory 
disclosure.  IS'^b 
Disabilities  rating  schedule: 

Claims  based  on  exposure  to  herbicides 

containing  dioxin  (soft-tissue  sarcomas), 
7632 
Correction.  10303 
Digestive  system.  20168 
Eye,  ear.  and  other  sense  organs 

impairments,  20170 
Hemic  and  lymphatic  systems.  20168 
Mental  disorders.  20170 
Neurological  conditions  and  convulsive 

disorders.  2016'5 
Orthopedic  system  disabilities;  correction, 
I  1229 

'       Respiratory  system  disabilities,  667 
Skm.  20171 

Systematic  conditions.  2884 
Total  disability,  pension  based  on 

unemployability  and  age  of  individual, 
20395 
Life  insurance.  National  Service: 

Premium  discount  for  advance  payment, 
25649 
Life  insurance.  Veterans  Reopened 

Premium  discount  for  advance  payment, 
25649 
Life  insurance.  \  eterans  Special: 
Premium  discount  for  advance  payment. 
25649 
Medical  benefits 
Transportation  of  eligible  veterans  and 
beneficianes:  authonzed  beneficiary 
travel  pavments,  4025 
Regulatory  agenda,  17938 
Vocational  rehabilitation  and  educj^jion: 
Veterans  education— 
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Educational  a.«istance  test  program 
increase  in  rates  payable.  I50<) 

Reservists  education,  Veterans'  Benefits 
Programs  Improvement  Act  and 
Montgomery  GI  Bill,  26951 

Veterans  Education  and  Employment 
Amendmerus  of  I'Jg')  and  VEAP; 
implementation,  23823 

NOTICES 

Agency  infonnation  collection  activities  under 
OMB  review,  1664,  1665,  5246,  586").  5870, 
7079,  7080,  8230,  8231,  9248,  10941,  10942, 
11301,  11302,  11485,  11486,  11585,  21194. 
24879,  25155 
Committees;  establishment,  renewal, 
termination,  etc. 
Voluntary  Service  National  Advisory 
Committee,  4671 
Custom  molded  shoes  conversion  from 
decentralized  schedule  contracting  to 
multiple  award  Federal  supply  schedule. 
13362 
Legal  interpretations;  General  Counsel - 
precedent  opinions: 
Anatomical  loss  of  creative  organ— 
Retroactivities,  1224 

Special  monthly  compensation  entitlement. 
1220 
Application  of  manufactured  home 
downpayment  requirement  to 
continuation  of  liability  cases,  1220 
Clothing  allowance,  1551 
HIV  infection  acquired  through  blood 

transfusion,  1551 
Indebtedness  waiver  eligibility.  1550 
Inference  of  marnage  of  veterans  child, 

1221 
Interest  rate  limitation  under  Soldiers'  and 

Sailors'  Civil  Relief  Act.  1221 
Loan  refunding  decisions  review,  1222 
Reconsideration  by  Veterans  Appeals  Board. 

1225 
Refinancing  loan  for  guaranty,  eligibility, 

1222 
Specially  adapted  housing  benefit,  total 

rating  requirement,  1222 
Vendee  loan  sales,  1223 
Veterans'  benefits  under  VA  administered 

laws;  summaries,  25156 
Veterans'  Job  Training  Act.  etc  ,  employer- 
investor  qualification  as  prospective 
purchaser  of  VA-acquired  real  property, 
etc  ,  1224 
Loan  guaranty 

Percentage  to  determine  net  value  of 
property.  5451 
Meetings; 
Career  Development  Committee,  10657 
Cemetenes  and  Memonals  Advisory 

Committee,  11819 
Cooperative  Studies  Evaluation  Committee, 

7080 
Environmental  Hazards  Advisory 
Committee,  7081.  8231,  21 194 
Former  Pnsoners  of  War  Advisory 

Committee,  10657 
Futur?  Structure  of  Veterans  Health  Care 
Advisory  Commission,  7081.  16153, 
26186 


A 


Health  Services  Research  and  Development 

Scieni'-lc  Review  and  Evaluation 

Board.  24879 
Medical  Research  Service  Merit  Review 

Board,  9 '48 
Prosthetics  Services  Advisory  Committee. 

26848 
Readjustment  Problems  of  Vietnam  Veterans 

Advisory  Committee.  1841 
Rehabilitation  Advisory  Committee,  10657 
Rehabilitation  Research  and  Development 

Scientific  Review  and  Evaluation 

Board,  21195 
Secretary's  Educational  Assistance  Advisory 

Committee,  2192,  11819,  16354 
Special  Medical  Advisory  Group,  11302, 

28793 
Structural  Safety  of  Veterans  Affairs 

Department  Facilities  Advisory 

Committee.  1442! 
Vietnam  Veterans  Readjustment  Problems 

Advisory  Committee,  23951 
Wage  Committee.  101,  11820,  29752 
Women  Veterans  Advisory  Committee, 

iih;o 

Organisation,  function,  and  authority 

delegations,  3143 
Privacy  Act 
Computer  matching  program,  10657.  21195, 

25165 
Systems  of  records,  1054,  2064,  6048,  15663- 
15667,  16354,  18874,  23952,  26186,  27292 
Reports,  program  evaluation;  availability,  etc.; 
Dietetic  service  program,  1439 
Housing  loan  program,  24880 
Weighted  average  p<iverty  threshold,  2192 

Veterans  Employment  and  Training, 
Office  of  .Assistant  Secretary 

PROPOSED  Rl  LE.S 

Veterans  employment  and  training  services, 

5124 

NOTICF^S 

Grants  and  cooperative  agreements; 
availability,  etc.: 
Job  Training  Partnership  Act — 

Employment  and  training  programs 
operation,  12957 
Stewart  B  McKinney  Homeless  Assistance 
Act.  homeless  veterans  reintegration 
projects,  6039 
Meetings 

Veterans'  Employment  Committee,  12747 

Victims  of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements; 
availability,  etc  : 
Discretionary  programs  (1991  FY),  19376 

Wage  and  Hour  Division 

RLLES 

Alien  crewmembers  for  longshore  activities  in 
U.S.  ports;  attestations  by  employers, 
24648 


Correction,  29431 
Amencan  Samoa  industries: 

Minimum  wage  rates.  5944 
Child  labor 

Civil  money  penalties  for  violations.  8678 

Correction,  9252 
Minimum  wage,  and  overtime  violations; 
civil  money  penalties.  24990 
Employee  Polygraph  Protection  Act; 
implementation,  9046 
Correction.  14469 
Fair  Labor  Standards  Act: 
Computer  related  occupations;  exemption 
from  minimum  wage  and  overtime 
compensation  requirements.  8250 
Correction,  9252.  12423,  24239.  242391 

PROPOSED  RULES 

Alien  crewmembers  for  longshore  activities  in 
U.S.  ports;  attestations  by  employers, 
16031 
Alien  temporary  employment  labor 
certification  process: 
Immigration  Act  of  1990;  implementation. 
11705 
Fair  Labor  Standards  Act 

Minimum  wage  and  overtime  violations; 
civil  money  penalties.  25168 
Records  to  be  kept  by  employers;  ovenime 
compensation,  9183 
Correction.  12423 

Western  Area  Power  Administration 

NOTICES 

Energy  planning  and  management  program; 

establishment.  16093 
Environmental  statements;  availability,  etc  : 
Energy  planning  and  management  program, 

19995,  22714 
Salt  Lake  City  Area  Integrated  Projects, 
UT.  19996 
Floodplain  and  wetlands  protection; 

environmental  review  determination, 
availability,  etc 
Fort  Morgan  Substation  Rebuild  Project, 

CO,  24069 
Hoyt  Substation  additions,  CO.  16099 
Power  rate  adjustments: 

Boulder  Canyon  Project.  CO.  28881 
Loveland  Area  Projects.  CO.  10267 
Pick-Sloan  Missouri  Basin  Program.  10268 

White  House  Fellowships,  President's 
Commission 

See  President's  Commission  on  White  House 
Fellowships 

Workers'  Compensation  Programs 
Office 

RULES 

Federal  employees: 
Compensation  claims;  medical  procedures 
and  services;  fee  schedule,  1359 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 
Editorial  Note:  The  Freedoiri  of  Informatton  Act  (5  U.S.C.  552)  requires  Govert^ment  agenctes  to  maintam  and  make  available 
for  inspectton  and   copying  current   indexes   that  provide  tdenttfying  tnformafon   on   certain  matters   issued^  adopted,  o 
promu  gated  after  July  4!  1%7.  Public  Law  93-502  (88  Stat.  1561)  requires  the  publication  (with  exceptions)  and  d.stnbu t.on  of 
Lse  indexes  quaJtefly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from  information  submitted  by 
agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact: 

Mildred  L.  Isler,  Office  of  the  Federal  Register.  National  Archives  and  Records  Administration    Washington   DC  20408 

(202)  523-5227  or  (202)  523-5229. 


Agency  and  subagency  name 


Index  title  period  covered,  brief 
description  of  contents 


Order  from,  pnce.  make  checks  payable 
to— 


Por  inspection  copying  or  additional 
information  contact 


-r 


Department       of       Defense. 
Oflice  of  the  Secretary 


Department  of  Defense    De- 
partment ot  the  Air   Force 


DoD  Directives  System  Quanerty  Index 
Lists  DoD  Directives  and  DoD  instruc- 
tions numencally  and  by  subiect  matter: 
and  includes  final  opinions,  statements 
of  policy,  and  administrative  staff  manu- 
als that  affect  the  public 


Subscription  service  is  S13  00  annuaHy 
ivlaii  certified  tjank  check  or  postal 
money  order  to  the  Director.  Naval  Pub- 
lications and  Pnnting  Sen/ice  Eastern 
Division.  Building  4.  Section  D,  700  Rob- 
bins  Avenue.  Philadelphia.  PA  19111 


Department  of  Defense,  De- 
partment of  the  Army,  Infor- 
mation Systems  Command 
Army  Publications  Com- 
mand and  Pnnting  Com- 
mand 

Department  of  Education 
(ED).  Office  of  the  Assistant 
Secretary  for  Legislation 
and  Public  Affairs 


Department   of   Energy    Bon- 
neville Power  Administration 


Numencal  index  of  standard  publications 
(AFR  0-2).  Jan  2.  1991  Lists  regula- 
tions, manuals,  and  pamphlets  together 
under  each  subject  senes.  list  visual 
aids  and  recumng  penodicals  separately 

Numencai  index  of  departmental  forms 
(AFR  0-9)  Jan  2.  1991  Usts  forms 
numencally  within  each  category,  includ- 
ing accountable  forms,  forms  requinng 
storage  safeguards,  and  obsolete  forms 

DA  pamphlet  25-30  (Consolidated  Index 
of  Army  Publications  and  Blank  Forms) 
September  30,  1990  Pnnted  in  micro- 
f.che  only 


ED  Index  contains  those  records  required 
by  Public  Law  90-23  (Freedom  ot  Infor- 
mation Act)  The  index  is  a  guide  to  ED 
policies,  instaiction  memoranda,  organi- 
zation function  statements,  guidelines, 
decisions  and  procedures  not  published 
in  the  Federal  Register  Contains 
records  onginated  since  May  4.  1980; 
updated  quarterly 

BPA  Ivlanual  index  dated  1-25-89  (12 
pages)  Policy,  procedural  and  direc- 
tives matenal  indexed  by  sub)ect  and 
BPA  Manual  chapter  number 


National  Technical  Information  Service 
5285  Port  Royal  Road,  Spnngfield,  VA 
22161. 


For  inspection  and  copying    Director  for 

Freedom  ot  information  and  Secunty 
Review,  OASD(PAj,  Washington,  DC 
2030' 

Telephone  202-697-1171 

For  additiona!  information  OSD  Fe<}eral 
Register  ^laisor.  Officer  Washington 
Headquarters  Services,  Washington  DC 
20301 

Telephone  202-69T-«i  ■  1 
;hief  Central  Base  Administration  a!  near- 


est Air  Force  installation 


X 


National  Technical  information  Service, 
Oder  Preprocessing  Section.  5285  Port 
Royal  Road,  Spnngfield,  VA  22161 


Freedom    of    Information    Officer.    Depart- 
ment of  Education.  Office  of  Legislation 
and  Public  Affairs.  400  Maryland  Ave 
SW  ,  Washington.  DC  20202 


Chie'  Centra:  Base  Administration  a!  near- 
est Air  Force  installation 


Director.  Army  Publications  and  Pnnting 
Command.  Hoffman  Biog  Aiexandna 
VA  22331-0302 


Office  of  Legislation  and  Pubttc  Affairs, 
Document  Revie*  Cente'  400  Maryland 
Ave    SW     Washington   DC  2020Z 

Telephone  246-890"  or  «'2-3850 


Department  of  Health  and 
Hun^an  Services.  Public 
Health  Service.  Centers  for 
Disease  Control  (HHS/ 
PHS/CDC) 


Department  of  Health  and 
Human  Services,  Public 
Health  Service,  Food  and 
Drug  Administration  (HHS/ 
PHS/FDA) 


CDC  Freedom  of  Information  Act  (FOIA) 
Index  contains  those  records  required 
by  the  Freedom  of  Information  Act  (P  L. 
90-23)  This  index  provides  identifying 
information,  by  program  and  subject,  tor 
the  public  as  to  any  matter  issued, 
adopted,  or  promulgated  after  July  4, 
1967,  and  not  published  in  the  Federal 
Register  Index  is  updated  quarterly 

Analyst  Operations  Manual  Training  infor- 
mation, instructions  and  procedures  for 
new  laboratory  personnel 


The  public  may  review  the  index,  obtain  a 
copy  of  the  index,  vinthout  charge  or 
secure  further  information  concerning 
the  contents  of  the  records  listed  by 
contacting  Bonneville  Power  Administra- 
tion's Office  of  Media  Relations  905 
NE  nth  Avenue,  Portland.  OR  97232 
or  the  Washington.  DC  Office  Forrestal 
Building.  Room  8G-033,  1OOO  Independ- 
ence Ave..  SW,,  Washington,  DC  20586 


Public  Inquiries  Communications  and  Man- 
agement Analysis  Office.  Centers  for 
Disease  Control.  Atlanta.  GA  30333 


Bonneville    Power    Administrator    offices 
listed  ir  previous  column  or  BPA  Areas 
and  Distncts  at  the  following    '500  NE 
Irving    Portland    OR  97208    201   Queer 
Anne  Ave     N     Seanie,  WA  98109    uS 
anse.  West  92C  RiversKle  Ave     Spo- 
kane   WA  992C1    West   101   Poplar  St 
Walla   Walla,   WA  99362    U  S    Federal 
Bidg.    211    E     7th    Ave     Eugene    OR 
97401.    800    Kensington     Missoula,    MT 
59801    u  S    Federal  Bidg  .  30i   vakima 
St    Wenatchee    WA  98807    1650  Holli- 
park  Dr    Idaho  Falls  ID  8340'    and  550 
West  Fort  Street.  Botse  ID  83724 

Public  Inquines  Communications  and  Man 
agement  Analysis  Office  Centers  to' 
Disease  Control.  Atlanta.  GA  30333 


National    Technical    information    Service 
U  S     Department   of    Commerce     5285 
Port  Royal  Hd,,  Spnngfield,  VA  22161 
Accession    #PB85-211639     $46  50    for 
paper  copy.  $6  50  for  microfiche 


Food  and  Drug  Adrr.inistration   P'eedom  of 
informatior   Staff    HF1.35    5600  Pishers 
Lane,  RocKville   MD  20857  (FDA  COIS 
HFI-35) 
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Agancy  and  mbagarxry  name 


Index  mie  penod  covered,  bnet 
deecnption  of  contents 


Order  from  price,  make  checks  payable 


For  Inspection,  copying,  or  addrtional 
information  contact 


Bio-research  Monitoring  Manual  for  Super- 
vnory  Investigators.  NCTR  Nonclinical 
One-week  course  conducted  by  the  Na- 
tional Center  lor  Toxicological  Research 

Center  lor  Drugs  and  Biologies  Staf" 
Manual  Pnmanly  concerned  witfi  the 
preparatK>n  and  review  of  documents 
wrthin  the  Center  for  Drugs  and  Biolog 
ics 

Center  for  Food  Safety  and  Applied  Nutri- 
tion Daily  Operating  Guide  Pnmanlv 
concerned  with  tf>e  preparation  and 
f*view  of  documents  within  the  Center 
for  Food  Safety  and   Applied   Nutntion 

Center  for  Vetennary  Medicine  Policy  and 
Procedures  Manual  Pnmanly  concerned 
VKith  the  preparation  and  review  of  docu 
ments  within  the  Center  tor  Vetennarv 
Medicine 

Compliance  Policy  Guides  Statements  ol 
FDA  compliance  policy  including  those 
Statements  which  contain  regulatory 
•Ction  guidance  information 

Compfiarice  Program  Guidance  Manual 
Programs,  plans  and  instructions  direct 
ed  to  FDA  field  operations  lor  Program 
Management  System  (PMS)  project  im- 
plementation 

Drug  Autoar«lysis  Manual  A  manual  o< 
automated  mettiods  whkrh  provides  con 
t«nt  uniformity  test  specifications  m  USP 
XVII  and  NF  Xll  Provides  assurance  o! 
homogeneity  within  a  single  lot  *or  a 
safe  and  affective  drug  supply  Specifi- 
cations are  for  all  table  monographs 
wtiere  tfie  active  ingredient  is  present  m 
low  quantities  (usually  50  mg    or  less) 

EDRO  Data  Codes  Manual  Computer 
code  intormation  for  program  manage- 
ment system  protects  used  tor  reporting 
protect  information  into  the  Program  On 
anted  Data  System  (PODSl 

Field  Management  Directives  FDA  held 
policy  in  ttie  areas  of  operations  man 
agement,  planning  and  tjudget.  program 
management 

Inspection  Operations  Manual  Standard 
operating  inspectional  and  investigation- 
al procedures  and  instructions  used  Oy 
FDA  Investigational  personnel 


Inspector  Training  Manual  Basic  training 
manual  for  food  and  drug  inspectors  and 
ln8pectK>n  techniques 


Inspector's  Manual  tor  State  Fqoo  and 
Drug  Officials  Two-part  manual— Part 
(11  operations  section  contains  mspec 
tional  and  investigational  procedures 
Part  (2)  program  section  outlines  the 
specific  recommerxjed  inspectional  pro- 
cedures applicat>le  to  a  particular  prop- 
lem  area,  commodity  or  regulated  indus- 
try Similar  in  content  to  the  inspection 
Otperations  Manual,  except  lor  FDA  ad- 
ministrative procedures  which  are  ^ot 
relevant  to  State  Food  and  Drug  Offi- 
cials 

Inspector's  Technical  Guide  Technical  'r- 
formation  lor  FDA  inspectors,  not  orevi 
oualy  available  on  a  broad  scale 


Food  and  Drug  Administration.  Freedom  of 
Information  Stafi  HFI-35.  5600  Fishers 
Lane.  RocKville,  MD  20857  Cost: 
$41  DC  Payable  to  the  Food  and  Drug 
Administration 

Food  and  Drug  Administration.  Freedom  of 
information  Staff  HFI-35.  5600  Fishers 
Lane  Rockvilie.  MD  20857  Cost; 
$96  00  °ay  lie  to  the  Food  and  Daig 
Administration 

Food  and  Drug  Administration,  Freedom  of 
Information  Staff  HFI-35  5600  Fishers 
Lane,  Rockvilie,  MD  20857  Cost; 
$33  00  Payable  to  the  Food  and  Drug 
Administration 

pQcd  and  Drug  Administration.  Freedom  of 
information  Staff,  HFI-35,  5600  Fishers 
..ane  Rockvilie  MD  20857  Cost: 
$42  70  Payable  to  the  Food  and  Drug 
Administration 

National  Technical  Information  Service, 
U  S  Department  of  Commerce,  5285 
Port  Royal  Rd  Spnngfield.  VA  22161. 
Manual  accession  #PB88-9 15499, 
$109  95.  subscnplion  accession  #PB88- 
915400,  $135  00 

National  Technical  information  Service, 
U  S  Department  of  Commerce.  5285 
Port  Royal  Rd  Spnngfield.  VA  22161. 
Entire  manual  accession  #PB89- 
920499  $157  95.  subscnption  accession 
#PB89- 920-400,  $425,00 

Food  and  Drug  Administration.  Freedom  of 
information  Staff,  HFI-35.  5600  Fishers 
Lane  Rockvilie.  MD  20857  Cost: 
$56  00  Payable  to  the  Food  and  Drug 
Administration 


Food  and  Drug  Administration,  Freedom  Of 
information  Staff  HFI-35,  5600  Fishers 
Lane,  Rockvilie,  MD  20857  Cost: 
$100  00  Payable  to  the  Food  and  Drug 
Administration 

Food  and  Drug  Administration,  Freedom  of 
Information  Staff,  HFI-35.  5600  Fishers 
Lane,  Rockvilie,  MD  20857  Cost: 
$35  00  Payable  to  the  Food  and  Drug 
Administration 

National  Technical  information  Service, 
Lj  S  Department  of  Commerce.  5285 
Port  Royal  Rd  .  Spnngfield.  VA  22161. 
Manual  accession  #PB88-913399, 
$55  95  subscnption  accession  #PB88- 
913300,  $65  00 

Food  and  Drug  Administration.  Freedom  of 
information  Staff  HFI-35,  5600  Fishers 
Lane  Rockvilie.  MD  20857  Cost: 
$24  00  Payable  to  the  Food  and  Drug 
Administration 

food  and  Drug  Administration.  Freedom  of 
nformation  Staff,  HFI-35  5600  Fishers 
i.ane  Rockvilie  MD  20857  Cost: 
$71  00  Payable  to  the  Food  and  Drug 
Administration 


-ooc  and  Drug  Administration.  Freedom  of 
ntormalion  Staff,  HFI-35,  5600  Fishers 
.ane  Rockvilie  MD  20857  Cost: 
$18  00  Payable  to  the  Food  and  Drug 
Admmistiation 
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Agency  and  sutiagency  name 


Index  title  period  covered,  tinef 
descnption  of  contents 


Order  from,  pnce:  make  checks  payable 
to— 


Pesticide  Analytical  Manual  Procedures 
and  methods  used  in  FDA  laboratones 
for  surveillance  of  the  extent  and  signrfi- 
cance  of  contamination  of  man  and  his 
environment  by  pesticides  and  their  me- 
tabolites 

Quantity  o'  Contents  Compendium  Con- 
tains information  used  to  measure  ac- 
ceptance levels  of  shnnkage  in  food 
containers  Drwided  into  two  parts— (1) 
procedures  tor  measunng  fill-of-contain- 
er.  statistical  evaluation  acceptable 
common  or  usual  declaration  of  quantity 
of  contents;  (2)  information  on  sampling 
where  special   techniques  are  required 

Regulatory  Procedures  Manual  Guidance 
on  regulatory  policy  and  support  proc. 
essing  procedures 


For  inspection,  copying,  or  additional 
intormation  contact 


Department  of  Health  and 
Human  Services,  Public 
Health  Service,  Health 
Sendees  Administration 

(HHS/PHS/HSA) 


Staff  Manual  Guides— Organization  and 
Delegations  Directives  issued  by  FDA  to 
establish  policy,  organization  proce- 
dures or  responsibilities  m  the  adminis- 
trative area 

Sut^ervrison/  Investigators  Guide  Guide- 
lines to  assist  supervisory  inspectors  in 
managing  investigational  groups 


Index  to  Administrative  Staff  Manuals;  Cur- 
rent listing  of  all  staff  manuals  with  in- 
dexes and/ or  table  ol  contents 


HSA  Freedom  of  Information  Act  (FOIA) 
Index    March   1975  to  June  30.    1982, 
The  HSA.  FOIA  index  is  a  compilation  of 
supplements      to      the      departmental 
manual    system,    program    level    oper- 
ations  manuals,   circulars,   memoranda, 
notices  and  guides  used  by  the  compo- 
nents of  HSA  All  infonnatKDn  included  in 
this   index    is   cun-ent   as   of    June    3C 
1 982  The  respective  bureau  level  index- 
es are  listed  as  follows  OA— Office  of 
THE  Administrator    OCPA— Public  Af- 
fairs    Management      System     Manual: 
OPEL— HSA    fonward    plan,    fiscal    year 
1979-83;   OM/OCG— HSA   procurement 
operating    mstoictions.    OM/OMP— HSA 
transmittal    notices   for   supplements   to 
HHS     manuals.     HSA     Circulars.    OM/ 
OFS— policy  decisions,  procedures,  and 
opinion     BMS— Bureau    of    Medical 
Services  Division  of  Hospitals  and  Clin- 
ics   Operations    Manual.    BMS    supple- 
ments to  HHS  manuals.  Manual  of  Op- 
erations  for    PHS    Health    Unit.    DFEH. 
BMS,    BMS    circulars;    Contract    Physi- 
cian's    Guide      IHS— Indian     Health 
Services     IHS    circulars:    IHS    supple- 
ments to  HHS  manuals,  IHS  Operations 
Manual      General     Counsel     opinions, 
policy  and  procedural  manual  and  circu- 
lars,   BCHS— Bureau    of    Community 
health  Services   BCHS  admimstratrve 
guide  system.  BCHS  Operations  Manual. 
Emergency    Medical    Service    Systems 
Program    Guidelines.     BCHS    Regional 
Memorandum  Senes,   BHPDS— Bureau 
of   Health   Personnel   Development 
ANC  Service    BHPDS  supplements  to 
the   HHS   manuals.   BHPDS   operations 
manuals     which     include     memoranda, 
guidelines,   handbooks  and  procedures 


National  Technical  information  Service, 
U  S  Department  o'  Commerce  5285 
Port  Royal  Rd  Spnngfield  VA  22161. 
Volume  1— Accession  «PB88-9ii799, 
$62  96  Volume  II— Accession  «pB88- 
911999  ■  $193  95  Entire  Manual— Ac- 
cession #PB86-911799,  $230  00 

Food  and  Drug  Administration  Freeoom  of 
Information  Staff  HFI-35,  5600  Fishers 
Lane.  Rockvilie  MD  20857  Cost: 
$18  60  Payable  to  the  Food  and  Drug 
Administration 


Food  and  Drug  Administration  Freedom  of 
information  Staff    HFi-35    5600  Fishers  | 
Lane.     Rockvilie,     WD     20857      Cost 
$142.80    Payable  to  the  Food  and  Drug 
Administration  I 

Food  and  Dnjg  Administration,  Freedom  of  | 
Information  Stp.ff.  HFI-35,   5600  F.s.hers 
Lane,     Rockvilie.     MD     20857      Cost. 
$259  00    Payable  to  the  Food  and  Drug 
Administration 
Food  and  Dnjg  Administration  Freedom  ot 
Information  Staff,  HFl-35,  5600  Fishers 
Lane,  Rockvilie   MD  20857   Cost   $9  00. 
Payable  to  the  Food  and  Dnjg  Adminis- 
tration 
Food  and  Drug  Administration.  Freedom  of 
Information  Staff.  HFI-35,  5600  Fishers 
Lane,     Rockvilie,     MD     20857      Cost 
$29  00  Payable  to  the  Food  and  Dnjg 
Administration 
Office  of  Communications  and  Public  Af- 
fairs.    HHS/PHS/HSA     Room     14A-39 
5600     Fishers      Lane,      Rockvilie      MD 
20857    Checks  payable  tc  HHS  ^'ublic 
Health  Service    Mail  to  HSA  Collection 
Officer,    HHS/PHS/HSA,    Room    i5-36. 
5600     Fishers     Lane.     Rockvilie      MD 
20857    Fees  charged  for  researC^  and 
reproduction   of   information   are   based 
upon     the     current     departmental     fee 
schedule  for  information  under  the  FOl 
regulations  |45  CFR  part  5  subpart  E) 


Otfice  ct  Communications  ano  Public   A' 

fairs       HHS    PHS    HSA       Roor'       -AA-Sg 

560C  fishers  Lane   Rockvilie.  MD  20857 
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Agancy  and  «ub«g«nq^  nam* 


Index  title :  penod  covered,  bnef 
descnption  of  contents 


Oder  from;  price.  niaKe  checks  payable 
to— 


For  inspectwn,  copying,  or  additional 
informaticn  contact 


Department    o(    the    Intenor. 
Otfloe  of  the  Secretary 


c" 


Depertmeot  of  ttie  intenor 
Office  of  the  Secretary. 
Office  of  AcqiMitioo  and 
Property  Management 


Oepartment  of  tfw  intenor. 
Office  of  trie  Secretary. 
Office  of   Avcraft   Servicea 


Oepartment    of    the    Intenor. 
Bureau  of  Indian  Affairs 


Oepartment    of    the    Intenor. 
Bureau    of    Land    Manage- 


Department    of    the    Intenor. 
Bureau  of  Mines 


Department    of    ttie    intenor. 
Bureau  of  ReciamatKin 


M 


Departnoental  Manual.  Tat>le  of  Ck>ntents 
Checklist,  and  Sut)|ect  index  dated  May 
31,  1989  Index  of  directives  containing 
daacrlptions  of  central  and  field  organi 
zations  of  the  Department,  delegations 
of  autfionty.  internal  policies,  guidelines 
procedures,  and  otfier  administrative 
matters 

Cf>ecKliat  and  Subiect  index  of  Depanmen 
tal  Manual  Additions  to  it>e  PPM  dated 
June  3,  1988  index  of  Departmentai 
personnel  management  directives  whicr 
supplement  Xhe  Federal  Personne' 
Manual 

Listing  of  Secretary  s  Orders  which  are 
considered  in  effect  vmth  respect  to  cur 
rent  operations  of  ttie  Department  dated 
January  28.  1986 

Departmental  Manual  Additions  to  the 
Federal  Acquisition  Regulation  (FAR) 


400  DM  -  Departmental  Manual  Addition  to 
the  Interior  Property  Management  Regu 
lations  (IPMR)  Part  114-52 


OAS  Index  of  Operational  Procedures 
Merrxxanda  (OPM's)  dated  Apni  1 
1990  90-1.  Minimum  Rating  &  Expen 
ence  Requirements  for  DOI  Professional 
Pilott,  GS-2181.  90-2  Temporary  Flight 
Restrictions;  90-3  Procedures  tor  Utiliza- 
tion of  ttie  Aircraft  Rental  Agreement 
System,  90-4  Aviation  User  Training 
Plan,  90-5  Helicopter  Toe-tn,  Single-Skid 
and  Step-Out  Landings.  90-6  Services 
Provided,  Use  Rates,  and  Payment  and 
Collection  Policies,  90-7  Improving  the 
Management  and  Use  of  Government 
Aircraft  ■  0MB  Circular  A- 126  (revised). 
dated  Janaury  18.  1989;  90-8  DOi  Use 
of  Cooperator  Aircraft;  90-9  (X>l  Use  of 
Military  Aircraft;  90-10  DOI  Use  of  Other 
Government  Agencies'  Aircraft.  90- 1 1 ' 
Index  of  Departmental  Manual  (Aviation 
Management)  and  Operational  Proce- 
dures MemorarxJa  information.  90-12 
Aviation  Safety  Program  (*1990  Edition 
of  tfus  0PM  iwill  t>e  issued  on  or  about 
Apnl  1,  1990);  90-13"  Aircraft  Accident 
Prevention  Program;  90-14  DOI  Aviation 
Safety  Awards  Program,  90-15  Fuel  Pro- 
curement Services,  90-16"  Helicopter 
Rappelling  and  Short  Haul  Operations 

Bureau  of  Indian  Affairs  Manual  index  and 
Table  of  Contents  dated  June  23    i983 


Directives  Digest  Bulletins  dated  -  i/3* 
90,  2/28/90,  3/31/90.  4/30/90,   5/31/ 
90.  6/30/90.  7/31/90.  8/31/90,  9/31/ 
90.  10/31/90,  11/30/90.  12/31/90 

BasK  Bureau  of  Mines  Manual  General 
Table  of  Contents  and  Checklist-July  6 
1976 

Numeric  and  subiect  listing  of  internal  poli- 
cies and  procedures  by  senes  pan. 
chapter,  paragraph,  and  sutxirdmaie 
paragraph 

Reclamation  instructions  Index  Dated  July 
12.  1983 


Chief  Division  of  Directives  and  Regula- 
tory Management.  Office  of  Improve- 
ment Management.  U  S  Department  of 
the  intenor   Washington,  DC  20240 

One  copy  only    no  charge 


Chiet  Division  of  Program  Management 
and  Evaluation  Office  of  Personnel. 
U  S  Department  ol  the  Interior.  Wash- 
ington DC  20240 

One  copy  only   no  charge 

Chief  Division  of  Directives  and  Regula- 
tony  Management,  Office  ol  improve- 
ment Management.  U  S  Department  of 
the  Interior  Washington,  DC  20240 

One  copy  only,  no  charge 

Division  of  Acquisition  and  Assistance 
Office  of  Acquisition  and  Property  Man- 
agement, Department  of  the  Intenor. 
tajh  S  C  Sts  .  NW..  Room  5512,  Wash- 
ington. DC  20240 

No  charge 

Division  of  Property  Management.  Office 
of  Acquisition  and  Property  Manage- 
ment Department  of  the  Intenor.  18th  & 
C  Sts  NW  Room  5512,  Washington, 
(X  20240 

No  charge 

Directors  Office  Office  of  Aircraft  Serv- 
ices PC  Box  15428,  Boise,  ID  83715- 
5428   No  Charge 


Division  of  Managemer^  Support.  Bureau 

of   Indian   Affairs.    18th   and  C   Streets. 
NW    Washington.  DC  20245 
No  charge  | 

Department  ot  the  Interior.  Bureau  of  Land 
Management.  1849  C  Street,  N  W  ,  MIB 
2454   Washington.  DC  20240 

in  accordance  with  (ee  schedule  in  43 
CFH  2.  Appendix  A 


Bureau  of  Mines 


Bureau  of  Reclamation.  Attention  D-7923, 
Denver  Federal  Center  P  O  Box  25007, 
Denver,  CO  80225-0007  No  charge 


Division  of  Acquisition  and  Assistance, 
Office  of  Acquisition  and  Property  Man- 
agement, Department  of  the  intenor, 
18th  &  C  Sts.,  NW ,  Room  5512,  Wash- 
ington, DC  20240 

Telephone:  (202)  343-6431 

Division  of  Property  Management.  Office 
of  Acquisition  and  Property  Manage- 
ment, Department  of  the  interior,  18th  & 
C  Sts,  NW.  Room  5512.  Washington, 
DC  20240 

Telephone:  (202)  343-3336 

Directors  Office,  Office  of  Aircraft  Serv- 
ices, P.O.  Box  15428,  Boise,  ID  83705- 
5428 


Division  of  Management  Support,  Bureau 
of  Indian  Affairs.  Room  334-lntenor 
South,  1951  Constitution  Ave.,  NW., 
Washington.  DC  20240 

Telephone:  A.C.(202)  343-3577 

Department  of  the  Intenor,  Bureau  of  Land 
Management,  1849  C  Street,  N.  W  ,  MIB 
2454,  Washington,  DC  20249 

Telephone:  (202)  208-6152 

Glenn  C  Pritchard  Chief,  Branch  of  Man- 
agement Analysis,  2401  E  St.,  NW.. 
Washington,  DC  20241 

Telephone  634-1336 


Bureau  of  Reclamation;  Attention:  D-7924, 
Denver  Federal  Center.  P  O  Box  25007, 
Denver.  CO  80225-0007 

Telephone:  (303)  236-6494 
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Agency  and  subagency  name 


Index  title:  period  covered,  brief 
descnption  of  contents 


Order  from;  price;  make  checks  payable 
to— 


For  inspection,  copying,  or  additional 
information  contact 


Department    of    the    Intenor, 
U.S.  Geological  Survey 


Department  of  the  Intenor. 
Minerals  Management  Serv- 
ice 


Department    of    the    Intenor, 
Natksnal  Park  Ser/ice 


Department  of  the  Intenor. 
Office  of  Heanngs  and  Ap- 
peals 


Geological  Survey  Manual.  Table  of  Con- 
tents, Checklist,  and  Subject  Index 


Basic  Minerals  Management  Service 
Manual  Table  of  Contents  and  Check- 
list-August 17.  1990 

Listed  numencally  by  part,  series,  chapter, 

release  number,  date,  and  pages 
Director's  appeals  deasions  and  index 


Checklist  of  the  NPS  Guidelines  and  Di- 
rectives Dated  Feb  1,  1991 

Lists  all  cun-ent  NatKsnal  Park  Service 
GukJelines  and  Staff  and  Special  Direc- 
tives 


Index-Digest  -  index  of  synopses  for  all 
decisions  decided  by  OHA  Boards  of 
Appeal  and  published  Solicitor's  deci- 
sions under  specific  topical  headings. 
Useful  in  researching  legal  holdings  of 
Department  of  the  Intenor  Published 
quarterly,  annually  and  on  5-year  basis 


Paperwork  Management  Officer  U  S  Geo- 
togical  Survey.  208  National  Center 
Reston.  VA  22092 

No  charge 

In  accordance  with  fee  schedule  in  43 
CFR  2.  Apfjendfx  A 


In  accordance  with  tee  schedule  m  43 
CFR  2  Appendix  A 


Papervwyk  ManagerT>enl  Officer  US  Geo- 
kjgicai  Sup/ey  208  National  Center. 
Reston.  VA  22092 

Telephone  703-648-7309  or  FTS  959-7309 

Dorothy  Chnstopher  Directives  Manage- 
ment Officef.  381  EkJen  Street.  Hem- 
don.  VA  22070 

Te»ephone  (7031  787-1239 


David  Schuenke  Chief  Oivison  o*  Ap- 
peals Minerals  Management  Seryice 
381  Elder  Street,  Hemdon.  VA  22070, 
Telephone  703-787-1275 


Department  of  Labor 


Department    of    the    Intenor, 
Office  of  Inspector  General 


Department    of    the    Intenor, 
Office  of  Surlace  Mining 


Indian  Citator/Descnptive  Work  Index/ 
Digest  -  (1)  Index  of  authorities  cited  in 
decisions  of  ttie  Intenor  Board  of  Indian 
Appeals  (IBCA)  Initial  publk»tion  covers 
volumes  1-15  of  IBIA  deasions  Annual- 
ly; (2)  Index  to  decisions  of  ttie  Intenor 
Board  of  Indian  Appeals  (IBIA),  arranged 
by  key  words  and  phrases.  Initial  pubN- 
cation  covers  volumes  1-15  of  IBIA  de- 
cisions. Annually;  (3)  Excerpts  from  ttie 
Index  Digest  relating  to  decisions  affect- 
ing Indians  issued  by  all  OHA  Boards  of 
Appeal  Initial  volumes  through  1975 
relate  only  to  Indian  probate  decisions. 
Annually 

Administrative  Manual—  Index  related  to 
administrative  pijiicies,  procedures  and 
standards  as  contained  in  tfie  Adminis- 
trative Manual 


Inspector  General  Manual  Index.  August 
18,  1983  Numenc  and  subject  listing  of 
internal  policies  and  procedures  by 
volume,  chapter,  section,  and  sut>-sec- 
tk>n 

Functk)nai  Index  (OSMRE  Directives 
Listed  by  Functions)  dated  October  22, 
1986 

Department  of  Labor  Freedom  of  Informa- 
tion Act  Index  Overview  and  GukJe  to 
DOL  agencies  and  subagencies  with  in- 
formation on  how  to  obtain  more  de- 
tailed indexes  to  records  maintained  by 
each  autjagency;  includes  cross-refer- 
ence to  agencies  by  statute  or  executive 
order;  28  pages 


U  S  Dept.  of  the  Intenor,  Nations;  Park 
Service.  Administratrve  Services  Dtia- 
sion.  PO  Box  37127.  Washington  DC 
20013-7127  Attn  Administrative  Sen/ 
Division 

No  charge 

Editonal  Branch.  Office  of  Heanngs  i  Ap- 
peals, Room  1103.  4015  Wilson  Blvd. 
Arlington,  VA  22203 

Pnce  $475  00  annually  tor  quarterly  .ssues 
and  bound  cumulative  issue  at  end  of 
calendar  year  Checks  made  payable  to 
Department  of  the  Intenor 

Pnce  for  photocopies  as  prescribed  m  De- 
partment fee  schedule  for  FOIA  informa- 
tion (43  CFR  Pan  2.  Appendix  A). 
Checks  made  payable  to  Department 
of  the  Interior,' 

Pnce  on  Quinquennial  issue  1 5-year 
volume)  IS  $65  00  Checks  made  payable 
to    "Department  of  ttie  Intenor 

Editonal  Branch.  Office  of  Heanngs  i  Ap- 
peals. Room  1103.  4015  Wilson  Blvd 
Arlington,    VA    22203    Telephone    703- 
235-3793 

Pnce:  $3000  •  initial  cost  Checks  made 
payat>le  to:  'Department  of  trie  Interior' 
$15.00  -  annual  update 


U  S  Dept  of  the  interior  Natonai  Park 
Service  Administratr./e  Services  Divi- 
sion. FO  Box  37'!27  Washington,,  DC 
20013-7127  Attn  Administrabve  Serv 
Division 

Telephone  202-623-5043 


Editonal  Branch   Office  of  Heanngs  4  ^{v 
peais    Room  1103,  4015  Wilson  Bivd^'' 
Artington     VA    22203     Telephone    703- 
235-3791 

Telephone  (703)  235-3791 


Editonal  Branch.  Office  of  Heanngs  4  Ap- 
peals, Room  1103.  4015  Wilson  Blvd. 
Arlington.  VA  22203 

Pnce  for  photocopies  as  prescribed  in  De- 
partment fee  schedule  for  FOIA  informa- 
tion (43  CFR  Part  2  Appendix  A) 
Checks  payable  to  Department  of  the 
Intenor 

In  accordance  with  fee  schedule  in  43 
CFR  Part  2.  Appendix  A  -  Fees 

Office  of  Inspector  General 

Office  of  Surface  Mining.  Division  of  Man- 
agement Services.  1951  Constitution 
Ave.,  NW  ,  Washington,  DC  20240 

No  ctiarge 

Mail  $4.20  check  payable  to  DEPART- 
MENT OF  LABOR  to:  FOIA  Index  Re- 
quest, Counsel  for  Administrative  Law, 
Division  of  Legislation  and  Legal  Coun- 
sel, Office  of  the  Solicitor.  Department 
of  Labor,  200  Constitution  Avenue.  NW  . 
Room  N2428.  Washington,  DC  20210 


xi,a^n 


EditoniTOranch 
Arlington  VA 
235-3791 


OHA    4015  Wilson  Blva 
22203    Telephone    (703) 


Betty  Foyes,  Information  Offx^r  Depart- 
ment of  the  intenor.  Offk»  of  inspector 
General.  i8th  and  C  Streets,  NW., 
Washington  DC  2024C 

Telephone  343-4356 

Office  of  Surface  Mining  Division  of  Man- 
agement Services.  i95i  (Constitution 
Ave  .  NW    Washington.  DC  20240 

Telephone  AC  (202)343-2210 

Administrator  FOIA/PA.  Counsel  tor  Ad- 
ministrative Law  Division  of  Legislation 
and  Legal  Counsel.  Office  ot  tfie  Solici- 
tor Department  of  Labor  200  Constitu- 
tion Avenue,  NW  ,  Room  N242e,  Wash- 
ington, DC  20210 

Phone  (202)  523-9277 
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Agancy  and  subagency  name 


Index  title:  penod  covefed.  tsfief 
description  of  contents 


Order  from;  pnce;  m«Ke  checks  payable 
to— 


For  Inspection,  copying,  or  additional 
information  contact 


Department  of  Tramportation. 
Federal  Hig^lway  Adminis- 
tration (FHWA) 


V 


Department  of  the  Treasury, 
Department  Offices 


Architactural  arxj  Tranaporta- 
tion  Bamer*  CompiiaiKe 
Board 


Committee  for  Purchaae  From 
trie  BNrid  and  Other  Severe- 
ly Handicapped 


CrossHeference  Index  of  current  direc- 
tives, The  index  is  alphat)eticai  Dy  suO- 
lect  and  \within  each  subiect,  applicable 
directives  are  identified  The  index  aiso 
includes  a  three-pan  cross-reference  tor 
the  FHPM,  23  U  S  C  and  23  CFR  The 
Irxjex  IS  updated  semi-annually  lMarc^ 
and  September) 

Cease  arxJ  Desist  and  Driver  Disqualifica 
tion  Final  Orders  by  the  Federal  High- 
way Administrator:  1969-1984,  listing  of 
CMse  and  desist  and  dnver  disqualifica 
tion  final  orders  of  the  Federal  Highway 
Administrator,  items  listed  are  identified 
by  case  docket  number,  name  of  earner 
and  date  notice  of  mvestigatior  was 
mailed 

Opinions  and  Final  Orders  of  the  FHWA  m 
Regard  to  the  Regulation  of  Toll 
Bndges  1968-1984  listing  of  opinions 
and  final  orders  regarding  regulation  of 
toll  bndges  issued  by  the  Federal  High- 
way Administrator,  which  identifies  ihe 
case  and  the  date  issued 

Index  of  Selected  Records,  July  i967  !o 
June  1989  Index  either  contains  'he 
following  information  or  indicates  where 
the  public  may  obtain  information,  deci- 
sions, statements  of  Ihe  genera)  course 
and  method  by  which  functions  are 
channeled  and  determined,  a  description 
of  the  central  and  field  offices,  ^uies  of 
procedure,  descnptions  of  forms,  sub- 
stantive rules  and  statements  of  general 
policy  and  interpretations  adopted  Dy 
t^e  agency;  and  each  amendment,  revi- 
sion, or  repeal  of  Ihe  foregoing,  final 
adjudications  of  cases,  statements  of 
policy  and  interpretations  which  have 
been  adopted  by  the  agency  and  are 
not  publislTed  in  the  Federal  Register; 
and  administrative  staff  manuals  and  in- 
structions to  staff  that  affect  a  member 
of  the  public  for  the  Departmental  Of- 
fices, Internal  Revenue  Sen/ice,  United 
States  Customs  Service,  United  States 
Secret  Service,  Bureau  of  Alcohol  "'to- 
bacco and  Firearms.  Bureau  of  Engrav- 
ing and  Pnnting.  Financial  Management 
Service,  United  States  Mint,  Bureau  of 
the  Public  Debt,  Office  of  tfie  Comptrol- 
ler of  the  Currency,  United  States  Sav- 
ings Bond  Division,  Federal  Law  En- 
forcement Training  Center,  Office  of  iha 
Assistant  Secretary  for  Tax  Policy 
ATBC8  Freedom  of  Information  index; 
June  1978  through  November  1982: 
Final  decisions  made  m  adjudication  of 
cases  concerning  alleged  noncompli 
ance  to  tfie  Architectural  Barners  Act  of 
1968;  and  a  record  of  tfie  final  voles  of 
each  member  of  ttie  Board  m  every 
Board  proceeding  ATBCB  annual  re- 
ports, pamphlets  descntjing  the  ATBCB 
how  to  file  complainls,  and  resource 
guides  to  literature  in  the  area  of  creat 
ing  an  accessitile  environment 
Index  of  Additions  and  Deletions  to  the 
Procurement  bst:  (a)  Procurement  List 
1990  incorporates  all  additions  and  dele- 
tions through  November  3  1989  (bi 
Cixrent  index  November  1989-June  ' 
1991 


FOIA  Program  Officer,   FHWA.  400  Sev- 
enth    Street,     SW  ,     Washington.     DC 

20590  No  charge 


FOlA  Program  Officer,  FHWA,  400  Sev- 
enth Street,  SW ,  Washington,  DC 
20590   No  charge 


FOIA  Program  Officer,  FHWA,  400  Sev- 
enth Street,  SW ,  Washington,  DC 
20590  No  charge 


Librap/  Roor^  5010-MT,  Department  of 
She  ■^'reasury  Washington,  DC  20220, 
Reproduced  upon  request:  fees  charged 
DO'  cage  copied  in  accordance  with  fee 
schedule  at  3i  CFR  1.6  Make  checks 
payable  to  Treasury  of  the  United  States 


FOIA  Program  Officer,  FHWA,  400  Sev- 
enth Street,  SW ,  Washington,  DC 
20590 


FOIA  Program  Officer,  FHWA,  400  Sev- 
enth Street,  SW .  Washington,  DC 
20590 


Fraadom  of  Information  Officer.  ATBCB. 
Rm.  1010  330  C  St.,  SW ,  Washington. 
DC  20202  Reproduced  upon  request. 
Twenty  cents  per  page,  per  copy  Make 
checks  payable  to  ttie  Department  of 
Education 

Public  Information  Office,  ATBCB,  Rm 
1010  330  C  St ,  SW  Washington,  DC 
20202  No  charge 


Order  from  Executive  Director,  Committee 
for  Purchase  From  tfie  Blind  and  Other 
Severely  Handicapped,  Crystal  Square 
Building  No  5,  1755  Jefferson  Davis 
Highway  Suite  1107,  Arlington,  VA 
22202-3509  Pnce  Ten  cents  per  page, 
per  copy  Make  checks  payat>le  to: 
Treasurer  of  the  United  States 


FOIA  Program  Officer,  FHWA,  400  Sev- 
enth Street,  SW..  Washington.  DC 
20590  . 


Treasury  Department  Library.  Room  5010, 
Mam  Treasury  BIdg..  15th  and  Pennsyl- 
vania Ave..  NW.,  Washington.  DC  20220 


I  Freedom  of  Information  Officer.  ATBCB. 
Rm   1010.  330  C  St.  SW .  Washington, 
DC 
Phone:  202-245-1591  j 

Public    Information    Office,    ATBCB.    Rm. 

1010,  330  C  St..  SW.  Washington,  DC 

20202 
Telephone:  202-245-1591 


Committee  for  Purchase  From  the  Blind 
and  Otfier  Severely  Handicapped,  Atten- 
tion: Freedom  of  Information  Officer 
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Agency  and  subagency  name 


Index  title:  penod  covered,  bnef 
descnption  of  contents 


Order  from;  pnce;  make  checks  payable 
to— 


For  inspection  copying,  or  additional 
information  contact 


Commodity    Futures    Trading 
Commission 


General  Services  Administra- 
tion (GSA) 


Index  of  final  Commission  opinions,  includ- 
ing concumng  and  dissenting  opinions, 
and  orders  m  the  ad|udication  of  cases 
Apnl  21.  1975  to  date   (This  index  con- 
sists of  separate  chronological  listings  of 
final  Commission  opinions  and  orders  in  i 
enforcement  cases  and  reparations  pro- 
ceedings before  the  Commission) 
Index  of  statements  of  policy  and  interpre- 
tations adopted  by  the  Commission  and 
not  published  m  the  Federal  Register 
Apnl  21,  1975  to  date 
Index  of  Commission  administrative  manu- 
als and  instructions  to  staff  that  affect  a 
member  of  the  public   Apnl  21,  1975  to 
date  (Commission  instructions  no  longer 
in  use  are  not  included  in  this  index) 
GSA  Freedom  of  InformaUon  index,  July  4, 
1 967  through  June  30,  1 984  Category  A 
information  which   is  final  opinions,   in- 
cluding concumng  and  dissenting  opin- 
ions and  orders,  made  in  the  adjudica- 
tion of   cases    Category   B   information 
which  is  those  statements  of  policy  and 
interpretations  which  have  been  adopted 
by  GSA  and  are  not  published  in  the 
FEDERAL  REGISTER  Category  C  infor- 
mation   which    IS    administrative     staff 
manuals  and   instnjctions  to   staff  that 
affect  members  of  the  public 


Office  of  the  Secretanat,  Commodity  Fu- 
tures Trading  Commission.  2033  K 
Street,  NW  .  Washington,  DC  20581 

Price  10  cents  per  page 


Office  of  the  Secretanat  Commodity  Fu- 
tures Trading  Commission  2033  K 
Street  NW    Washington,  DC  20581 

Telephone  202  254-6314 


GSA,  Freedom  of  information  Officer 
(ATRAR),  Washington  DC  20405  Price 
$4  75  Make  checks  payable  to:  General 
Services  Administration 


International     Boundary     and  ,  Brochure:  Amistad  Dam  and  Hesen/oir 
Water  Commission,   United 
States    and    Mexico.    U  S.  I 
Section 

Brochure:   Falcon  Dam  and  Power  Plant 


Water  Bulletins  Containing  data  for  1  year 
covenng  flow  of  Rio  Grande  and  related 
data  from  Elephant  Butte.  NM,  to  Gulf  of 
Mexico,  re  storage  in  ma)or  resen^oirs, 
diversions,  suspended  silt,  chemical 
analyses,  sanitary  aspects  of  water  qual- 
ity, meteorologic  data,  and  imgated 
areas-tor  years  1931  through  1980 

Water  Bulletins:  Containing  data  for  l  year 
covenng  flow  of  Colorado  River  and 
other  Western  Boundary  streams,  and 
related  data  (including  Ti|uana,  Santa 
Cruz,  and  San  Pedro  Rrvers,  and 
Whitewater  Draw)  for  years  1960 
through  1980 

Color  pnnt  map  -  Lower  Rio  Grande 
Valley  United  States  and  Mexico 


Project    Engineer,    US     Section,    IBWC, 
Route  2   Box  37,  Highway  90  West,  Del 
I      Hio  TX  78840  No  Charge 

Resen/oirs  Manager,  US  Section,  IBWC, 
PO  Box  1,  Falcon  Village,  TX  78545 
No  charge 

Division  Engineer,  Hydrographic  Division 
US  Section,  IBWC,  4171  North  Mesa. 
Suite  C-310,  El  Paso,  TX  79902  Price 
$4  50  per  bulletin  (data  for  1  year)  Pay- 
able to  International  Boundary  and 
Water  Commission,  U  S  Section 


GSA  Centrai  CWce  .jbra^v  ana  the  Busi- 
ness service  centers  localefl  r  each 
regional  office  listed  below 

Central  Office  Library  I8tf  &  f  Sts  NW  , 
Rm    1033    Washington    DC  20405 

Business  Service  Centers 

National  Capita'  Region 

7th  S  D  Sts  .  SW     Washington   DC  20407 

Region  l  John  W  McGormaci  Post  Office 
and  Courthouse    Boston    Mass    02109 

Region  2  26  f^edera:  Plaza,  New  Vorti,  NY 
10278 

Region  3  9tr  &  Market  Sts  Philadelphia, 
PA    1910" 

Region  4  Richard  E  Russell  Blog  '5 
Spnng  St    Atlanta  GA  30303 

Region  5  230  So  Deartwm  St  Chicago, 
tL  60604 

Region  6  1500  East  Banmsiei  Rfl    Kansas 

City   MO  64131 
Region  7    819  Taylor  St     Ft    worth,  TX 

-6'02 
Region    8     Building    4i     Denver    Federal 

Center   Denver   CO  80225 
Region  9    525  Market  St.,  San  Franasco, 

GA  94105 
Region    10:    GSA    Center     Auburn     V\A 

98002 
Proiect    Engineer      J  S      Section      IBWC 

Route  2,  Box  37,  Highway  90  West,  Dei 

Rio,  TX  78840 

Reservoirs  Manager  U  S  Section  IBWC 
P  0    Box   1     Falcon  Village    TX  78545 

Division  Engineer  HvOrographic  Division 
US  Section  IBWC  4i7i  North  Mesa 
Suite  C-310.  El  Paso,  TX  79902 


Division  Engineer,  Hydrographic  Division 
US  Section.  IBWC.  4i7i  North  Mesa, 
Suite  C-310.  El  Paso  tx  79902  Pnce 
$5  50  per  bulletin  (data  tor  i  year)  Pay- 
able to  International  Boundary  and 
Water  Commission,  U  S  Section 

Division  Engineer,  Projects  Division.  U  S 
Section  IBWC,  4171  North  Mesa,  Suite 
C-310.  El  Paso.  TX  79902  Pnces 
14^x36^  $4.00  per  map  ■0>x28^ 
$3  00  per  map  Payable  to  Internationa' 
Boundary  and  Water  Commission,  U  S 
Section 


Division  Engineer  Hydrographic  Dwiswn 
US  Section  'BWC  4i-i  North  Mesa 
Suite  C-310,  El  Paso,  TX  79902 


Division  Engineer  Proiects  Dwiswn  U  S 
Section.  IBWC,  417<  North  Mesa.  Suite 
C-310,  El  PSso.  TX  79902 
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Agancy  and  subagafxry  name 


Index  title  penod  covered,  bnet 
descnption  o*  contents 


Nationel 
Records 
(NARAJ 


ArcfKves         and 
Admirestratioo 


National 
(NSF1 


Science  Foundation 


Annual  Report:  Operation  o(  Rio  Grande 
Dams  and  Reservoirs  This  reoon  pro 
vides  data  concerning  the  operaiior  o< 
the  international  dams  and  reservoirs 
constnx:ted  by  the  Governments  o'  the 
United  States  and  Mexico  on  the  -each 
of  the  Rio  Grande  which  forms  the 
boundary  between  the  two  countries 

Color  pnnt  map  El  Paso  Rio  Grande 
Protects.  Canalization  and  Rectification 
Protects 


Brtxtiure  Joint  Proiects  of  the  jnited 
States  and  Mexico  through  the  interna- 
tional Boundary  arxl  Water  Commission 


NARA  FOIA  Index  lists  the  following  mate- 
rials which  have  tieen  adopted  by  NARA 
since  Apnl  1,  1985,  and  which  are  not 
published  in  the  Federal  Register  NARA 
final  opinions  and  orders,  statements  of 
policy  and  interpretations,  and  aOminis- 
tratrve  statf  manuals  and  instructions  to 
Staff  that  affect  a  rrtember  of  the  public 


Reviewer  panelist,  alphat>etical  listing  con- 
tains name.  State,  and  institution  of  -ndi- 
viduals  who  have  reviewed  proposals  for 
the  National  Science  Foundation  *or  the 
previously  completed  fiscal  year 

Numerical  index  of  the  following  NSF 
agency-wide  issuances  and  important 
Notices  in  effect  as  of  January  24  i986: 
(1)  Office  of  trie  Director  Staff  Memoran- 
da (0/D's):  (2)  NSF  Bulletins  (3)  NSF 
Manuals/Circulars,  (4)  NSF  Handbooks; 
and  (5)  NSF  Important  Notices  0  D'S 
are  used  by  the  NSF  Director  and 
Deputy  Director  to  communicate  infor- 
mation to  the  staff  0/D's  also  may  t)e 
used  to  convey  short-term  policy  state- 
ments or  tfie  initial  statement  of  long- 
term  policy  NSF  Bulletins  transmit  ap- 
proved changes  to  policy  and  convey 
administrative  or  housekeeping  infor- 
mation Significant  NSF  policy  and  pro- 
cedure are  located  m  NSF  Manuals. 
NSF  Drculars  (historically  used  to  com- 
municate polKies  and  procedures  of  a 
continuing  nature)  are  being  converted 
to  Manuals  and  will  be  discontinued. 
Handbooks,  less  formal  than  Manuals, 
provide  compendia  of  information  con- 
cerning NSF  programs,  i  e  they  do  not 
establish  NSF  policy  important  Notices 
are  tfie  Director's  pnmary  rneans  of 
communicating  with  organizations  re- 
ceiving or  eligible  for  NSF  support  Im- 
portant Notices  are  issued  over  the  Di- 
rector's signature  and  convey  informa- 
tion on  NSF  policies  and  procedures  or 
otfier  subtects  determined  to  be  of  inter- 
est to  the  academic  community  and  to 
otfier  selected  audiences 

IrxJex  of  NSF  regulations  promulgated  in 
tfie  Code  ot  Federal  Regulations  under 
Title  48,  Public  Contracts  and  Property 
Management,  and  Title  45.  Public  Wel- 
fare A  listing,  by  subject  title  of  current 
Fourxjation  regulations  with  a  brief  de- 
scnptioh  of  the  content  of  each 


Order  irom  once  make  checks  payable 
to— 


For  inspection,  copying,  or  additional 
information  contact 


Division  Engineer,  Hydrographic  Division, 
jS  Section  IBWC,  4171  North  Mesa, 
Suite   C-310.    El   Paso.    TX    79902    No 

charge 


Division  Engineer  Projects  Division,  US 
Section  iBWC  4171  North  Mesa.  Suite 
C-,110  El  Paso,  TX  79902  Pnce:  $10.00 
per  map  Payable  to  International 
Boundary  and  Water  Commission.  U.S. 
Section 

Section  Secreatry.  US  Sec.  IBWC,  4171 
North  Mesa.  Suite  C-310.  El  Paso.  TX 
79902  Pnce  S6  00  per  brochure.  Pay- 
able to  International  Boundary  and 
Water  Commission.  U  S  Section 

i^rogram.  Policy  and  Evaluation  Division, 
National  Archives  (NAA),  Washington, 
DC  20408 
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Division  Engineer.  Hydrographic  Division, 
US  Section,  IBWC.  4171  North  Mesa, 
Suite  C-310.  El  Paso.  TX  79902 


Division  Engineer.  Projects  Division.  US 
Section,  IBWC.  4171  North  Mesa.  Suite 
C-310,  El  Paso,  TX  79902 


Section  Secretary.  US  Section.  IBWC, 
4171  North  Mesa,  Suite  C-310.  El  Paso, 
TX  79902 


Program  Policy  and  Evaluation  Division, 
Room  409,  National  Archives  Building, 
8th  and  Pennsylvania  Ave  .  NW  .  Wash- 
ington. DC  Mailing  address;  National  Ar- 
chives (NAA).  Washington.  DC  20408. 
202/523-3214 


NSF  Library,  Room  245.  1800  G  St .  NW., 
Washington,  DC  20550 


Office  ol  the  General  Counsel,  Room  501. 
1800  G  St.,  NW.,  Washington,  DC 
20550  1 
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Agency  and  subagency  name 


Index  title;  penod  covered,  bnef 
descnption  of  contents 


Order  from;  pnce;  make  checks  payable 
to— 


Office  of  Personnel  Manage- 
ment 


Pennsylvania   Avenue   Devel- 
opment Corporation 


Pension  Benefit  Guaranty 
Corporation.  Legal  Depart- 
ment 


Pension  Benefit  Guaranty 
Corporation,  Corporate  Ad- 
ministrative Planning  De- 
partment 


Publications  ol  the  National  Science  Foun- 
dation An  index  by  topical  classification, 
as  of  Apnl  1 986,  of  current  NSi-  publica- 
tions issued  and  available  to  the  public. 
Listing  include  annual   reports,   specific 
program     announcements,     and     bro- 
chures, science  resources  studies  pam- 
phlets, special  studies  publications,  and 
NSF   penodicals.   In  addition  to  Titles. 
provides  NSF  publication  numtiers  and 
copy  pnces.  (NSF  Publication  86-18) 
NSF  Guide  to  Programs,  A  composite  list- 
ing of  summary  information  about  NSF 
support  programs,  as  of  October  1985 
Provides  general  guidance  and  informa- 
tion descnbing  the  pnncipal  charactens- 
tics  and  basic  purposes  of  each  activity; 
eligibility    requirements;     closing    dates 
(where    applicable),    and    the    address 
where  more  detailed  information  or  ap- 
plications may  be  obtained   (NSF  Publi- 
cation 85-40) 
NSF  Grant  Policy  Manual    A  compendium 
of  basic  NSF  grant  polici^  and  proce- 
dures for  use  by  the  grantee  community 
and  NSF  Staff   The  Manual  implements 
0MB  Circular  No  A-110,  which  is  direct- 
ed toward  standardizing  and  simplifying 
the  vanous  accountability  and  reporting 
requirements  amoung   Federal   granting 
agencies  (NSF  Publication  77-47) 
Index  to  Information,  0PM  Document  No, 
1.  As  of  June  1990   A  listing  of  publica- 
tions and  information  systems  arranged 
alphabetically    by    title    This    index    in- 
cludes some  information  formerly  pub- 
lished in  the  Index  to  Civil  Service  Com- 
mission Information 
PACX;  Freedom  of  Information  Act  (FOIA) 
index;  this  index  contains  numenc  and 
subject   listings   of  PADC  policy   state- 
ments, public  improvement  policies;  de- 
velopment guidelines;  final  opinions  and 
cases  interpreting  PAIX  enabling  legis- 
lation, and  internal  policies,  guidelines 
and  administrative  procedures   Contains 
records    onginated    since    Octotier    27, 
1972.   to   date    The   index   is   updated 
semi-annually   (March  and   September) 
Index  to  Pension  Benefit  Guaranty  Corp 
Opinion     Manual;     Sept     2.     1974     to 
present;    interpretive   letters   addressing 
the  provisions  of  Title  IV  ot  the  Employ 
ee    Retirement    Income    Secunty    Act 
(ERISA)  plan  termination  insurance  pro- 
gram 

Index  to  Pension  Benefit  Guaranty  Corp 
Operating  Policy  Manual;  Oct  1.  1984. 
to  present:  contains  basic  policy  state- 
ments used  by  the  PBGC  staff  in  admin- 
istenng  Title  IV  of  the  Employee  Retire- 
ment Income  Secunty  Act  (ERISA)  plan 
termination  insurance  program 


NSF     Forms    and    Publications    Section      F 
Room  232.  1800  G  St..  NW     Washing- 
ton.  DC  20550.   One  copy   oniv   (tree) 


Pension  Benefit  Guaranty 
Corporation.  Insurance  Op- 
erations Departmeht 


Index  to  Pension  Benefit  Guaranty  Corp 
OPO  Operations  Manual;  Part  1  from 
Sept.  2,  1974,  to  Oct,  1,  1984,  and 
additional  Parts  as  adopted;  contains 
basic  policies  and  procedures  used  by 
Insurance  Operations  Department  staff 
in  admmistenng  Title  IV  of  the  Employee 
Retirement  Income  Secunty  Act  (ERISA) 
plan  termination  insurance  program 


For  inspection  copying,  or  additional 
information  contact 


Of  inspection  0'  copying  NSF  Library 
Room  246  180C  G  St  NW  Washing- 
ton DC  20560  For  additional  informa- 
tion Public  Attars  Group  room  627 
1800  G  St  NW  Washington  DC 
20550 


NSF  Forms  and  Publications  Section, 
Room  232.  1800  G  St.  NW  Washing- 
ton. DC  20550  One  copy  gratis  or  Su- 
penndendent  of  Documents.  U  S  Gov- 
ernment Pnnting  Office.  Washington  DC 
20402  Stock  No  038-000-00458- 1  Umt 
pnce  $5.00 


Supenndendent  of  Documents,  U  S  Gov- 
ernment Printing  Office,  Washington,  DC 
20402  Stock  No  038-000-81001-4  Unit 
Pnce  $13,00 


Internal  Distribution  Subunit.  Roor^  B-443 
Office  of  Personnel  Management,  1900 
E  Street.  NW  ,  Washington  DC  20416 
Free 


PAEX;.  Freedom  of  Information  Officer. 
Suite  1220  North.  1331  Pennsylvania 
Avenue.  NW,  Washington,  DC  20004- 
1703  Fees  charged  tor  researcti  and 
reproduction  of  information  are  based 
upon  the  current  Corporation  fee  sched- 
ule for  information  under  FQi  regulations 
(36  CFR  Part  902,  Subpart  li 


Disclosure  Officer,  ommunications  and 
Public  Affairs  Department.  Pension  Ben- 
efit Guaranty  Corp  .  Room  7104  2020  K 
St..  NW..  Washington.  DC  200Q6, 
Charge  $0  10  per  page,  payable  to  Pen- 
sion Benefit  Guaranty  Corp  .  or  contact 
Disclosure  Officer  for  infonnation  regard- 
ing a  subscnption  to  the  Opinion  Manual 

Disclosure  Officer!  Communications  and 
Public  Affairs  Department.  Pension  Ben- 
efit Guaranty  Corfc  ,  Room  7104  2020  K 
St.  NW ,  Washington.  DC  20006. 
Charge  $  10  per  page  Payable  to  Pen- 
sion Benefit  Guaranty  Corp  or  contact 
Disclosure  Officer  for  pnce  of  entire  Op- 
erating Policy  Manual 

Disclosure  Officer.  Communications  and 
Public  Affairs  Department,  Pension  Ben- 
efit Guaranty  Corp  ,  Room  7104  2020  K 
St,  NW  .  Washington.  DC  20006. 
Charge  $  1 0  per  page  payable  to  Pen- 
sion Benefit  Guaranty  Corp  or  contact 
Disclosure  Officer  for  pnce  of  entire  Op- 
erations Manual 


NSF  Division  of  Grants  ano  Contracts. 
Room  1150  1800  G  St  NW  Washing- 
ton  DC  20560 


0PM  Library  or  any  OPM  Office,  including 
regiona'  and  area  offices 


FADC  Preedorr  0'  intormatior  Officer. 
Suite  '220  North  '331  Pennsylvania 
Avenue,  NW,  Washington.  DC  20004- 
1703 


Disclosure  Office'  Communicaftons  and 
Public  Affairs  Department,  202-264- 
6527  (202-264-8010  'or  ^^v  and  "'DDl 
2020  K  St .  NW  .  Washington,  DC  20006 
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Agency  and  subagency  name 


Index  title  penod  covefed.  Dne* 
descnptKXi  of  cxintents 


Ordef 


rom  once,  make  checks  payable 

to — 


For  inspection,  copying,  or  additional 
information  contact 


Pension  Benefit  Guaranty 
Corporation,  Participant  and 
Employer  Appeals  Depart- 
ment 


Veterans  Administration 


Veterans  Administration 


Index  to  Pension  Benefit  Guaranty  Corp 
Appeals  Board  decisions:  from  ^eb  28 
1980,  to  present,  contains  closed  appear 
case  decision  letters  tfiat  are  finai  deci- 
sions of  the  Appeals  Board  made  pursu 
ant  to  PBGC  regulation.  29  Cro  ^ar 
2606,  Rules  for  Administrative  Review  of 
Agency  Decisions 

Board  of  Veterans  Appeals  mdex  1-OI-1 
an  index  to  appellate  decisions    Annuai 
indexes  are  available  from  July  '9'^  to 
ttie  present.  This  index  is  published  or> 
microfiche  only 


Veterans  Administratior  Pubncatior  ndex 
1-03-1  All  information  is  current  as  o' 
Oct  31,  1984  Classification  suDiect  and 
numenc  listing  of  manuals,  v*  Reguia 
tions.  arculars.  intenm  issues  nana 
tiooks,  bulletins,  pamphlets,  and  guides 
conveying  agency  policies  regulations 
and  procedures  of  a  continumq   lature 


Disclosure  Officer  Communications  and 
Public  Attairs  Department,  Pension  Ben- 
efit GuaranN  Corp  Room  7104,  2020  K 
St  NW  Washington.  DC  20006. 
Charge  S  ic  per  page,  payable  to  Pen- 
sion Benefit  Guaranty  Corp 


Indexes  Torr.  juiy  1977  through  December 
'983  "^ay  De  ootained  from  the  Chair- 
man, Board  3t  Veterans  Appeals  (OIC1). 
810  Vermont  Avenue.  NW  .  Washington. 
DC  2042C  indexes  since  January  1984 
may  be  purchased  for  $7  00  per  quarter 
Of  for  the  annual  cumulative  from  Pro- 
miMl  &  Korn,  inc  4720  Montgomery 
Lane,  Suite  i009,  Bethesda,  Maryland 
208^4 

^he  public  may  obtain  a  copy  of  the  index 
without  charge  from  the  Veterans  Ad- 
ministration Forms  and  Publications 
Depot.  630"  Gravel  Ave  .  Alexandria.  VA 
2231C.  AT^N  Depot  Officer  !036B) 


Board  of  Veterans  Appeals.  Room  824. 
Lafayette  Building.  81 1  Vermont 
Avenue,  NW  ,  Washington,  DC  20420. 
or  contact  your  nearest  VA  regional 
office 
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Rules  and  Regulations 


This   section   of   the   FEDERAL   REGISTER 
contains  regulatory  documents   having 
general   applicability  and   legal   effect,   most 
of  which   are   keyed   to  and  codified   in 
the  Code  of  Federal  Regulations,  which  is 
published   under   50   titles   pursuant  to  44 
U.S.C     1510. 

The   Code   of   Federal   Regulations  is   sold 
by  the   Superintendent  of   Documents. 
Pnces  of  new  t)Ooks  are  listed  in  the 
first   FEDERAL   REGISTER   issue   of   each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

(FV-91-214FR] 

Expenses  and  Assessment  Rates  tor 
the  1990-91  Fiscal  Year  for  California- 
Arizona  Navel  and  Valencia  Oranges 
and  Increased  Expenses  for  the  1989- 
90  Fiscal  Year  for  Navel  Oranges 

agency:  Agricultural  Marketing  Service, 

L'SDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  est.jblishes 
assessment  rates  under  Marketing  Order 
Nos.  907  and  908  for  California-Arizona 
navel  and  Valencia  oranges, 
respectively,  for  the  1990-91  fiscal  years 
established  for  each  order.  This  action 
also  authorizes  increased  expenditures 
for  the  1989-90  fiscal  year  for  the  navel 
oiange  marketing  order,     inds  to 
administer  these  programs  are  derived 
fiom  assessments  on  handlers.  This 
artion  is  needed  in  order  for  the  Navel 
and  Valencia  Orange  Administrative 
Committees,  which  are  responsible  for 
local  administration  of  the  respective 
orders,  to  have  sufficient  funds  to  meet 
the  expenses  of  operating  the  programs. 
Expenses  are  incurred  on  a  continuous 
basis. 

EFFECTIVE  DATE:  January  2,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  A.  Young.  Marketing  Specialist, 
MOAB,  F&V,  AMS,  USDA,  P.O.  Box 
96456,  Room  2525-S,  Washington.  DC 
20090-6456;  telephone:  (202)  475-5992. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  Nos.  907  (7  CFR  part  907)  and  908 
(7  CFR  part  908),  both  as  amended, 
regulating  the  handling  of  California- 
Arizona  navel  and  Valencia  oranges, 
respectively.  Doth  orders  are  effective 


under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  the  Executive 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
crientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  the  navel  and  Valencia  orange 
marketing  orders.  There  are 
approximately  4.070  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  the  respective  production 
areas.  Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  receipts  for  the  last  three 
years  of  less  than  S500.000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  S3.500.000.  The  majority  of 
California-Arizona  navel  and  Valencia 
orange  producers  and  handlers  may  be 
classified  as  small  entities. 

The  navel  and  Valencia  orange 
marketing  orders  require  that 
assessment  rates  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  navel 
or  Valencia  oranges  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Navel  Orange  Administrative 
Committee  (NOAC)  and  the  Valencia 
Orange  Administrative  Committee 
(VOAC)  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  NOAC  and  VOAC  are  handlers 
and  producers  of  navel  and  Valencia 
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oranges.  They  are  familiar  with  the 
NOAC's  and  \'0.\Cs  needs  and  v,-,lh 
the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  navel  or  Valencia  oranges. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  a!  a 
rate  which  will  produce  sufficient 
income  to  pay  each  committees 
expected  expenses.  The  recommended 
budget  and  rate  of  assessment  is  usually 
acled  upon  by  each  committee  shortly 
before  a  season  starts,  and  expenses  are 
mcurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
committees  will  have  funds  to  pay  their 
individual  expenses. 

The  NOAC  met  on  October  16.  1990, 
and  unanimously  recommended  1990-91 
fiscal  year  expenditures  of  $1.525.0"5 
and  aii  assessmient  rate  of  S0.0296  per 
carton  of  navel  oranges.  In  comparison. 
1989-90  fiscal  year  budgeted 
expenditures  were  Si. 377.425,  and  the 
assessment  rate  was  S0.02"  per  carton, 
Maior  expenditures  categories  in  the 
1990_91  budget  are  S405.59G  for  program 
administration.  S239.410  for  compliance 
activities,  Segs.S'O  for  the  field 
department.  $178,000  for  direct 
expenses,  and  S3. 505  for  a  salary 
reserve.  This  compares  to  S367.525. 
S188.805.  S646.350.  Si 71.300.  and  S3.445. 
respectively,  for  the  1989-90  fiscal  year. 
Expenditures  for  the  1990-91  fiscal  year 
arc  greater  than  for  1989-90  because  of 
increases  in  salaries  and  benefits  for  the 
NOAC's  personnel,  the  hirmg  of 
additional  personnel  for  the  compliance 
department,  and  office  relocation 
expenses.  Assessment  income  for  1990- 
91  is  expected  to  total  $1,391,200  based 
on  shipments  of  47  million  cartons  of 
oranges.  Interest  and  incidental  income 
is  estimated  at  S58.500.  The  NOAC  may 
expend  S75.3"5  m  operational  reserve 
funds  to  meet  budget  expenses.  The 
increase  in  the  assessment  rate  was 
recommended  to  minimize  the  expected 
shortfall  in  income.  Additional  reserve 
funds  may  be  used  to  me  .M  any,  other 
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unanticipated  deficit  in  assessment 
income. 

The  VOAC  also  met  on  October  16, 
1990.  and  unanimously  recommended 
1990-91  fiscal  year  expenditures  of 
$743,215  and  an  assessment  rate  of 
S0.032  per  carton  of  Valencia  oranges.  In 
comparison.  1W9-90  fiscal  year 
hudgetcd  expenditures  were  $709,730, 
and  the  assessment  rate  was  S0.028  per 
carton.  Major  expenditure  categories  in 
the  1900-91  bud^  are  $172,590  for 
program  administration,  $101,870  for 
compliance  activities,  $297,260  for  the 
field  department.  $170,000  for  direct 
expenses,  and  $1,495  for  a  salary 
reserve.  This  compares  to  $166,050. 
S85.300,  $292,025,  $164,800,  and  $1,555. 
respectively,  for  the  1989-90  fiscal  year. 
Assessment  income  for  1990-91  is 
expected  to  total  $640,000  based  on 
shipments  of  20  million  cartons  of 
oranges.  Interest  and  miscellaneous 
income  is  estimated  at  828.000  The 
VOAC  may  expend  $75,215  in 
opt-rational  reser\e  funds  to  meet 
budgeted  expenses.  The  increase  in  the 
assessment  rate  was  recommended  to 
ofTset  the  expected  shortfall  in  income 
Additional  reserve  funds  may  be  used  to 
meet  any  unanticipated  deficit  in 
assessment  income. 

At  the  October  16,  1990,  meeting,  the 
NOAC  voted  unanimously  to  increase 
lis  1989-90  budgeted  expenditures  from 
$1,377,425  to  $1,524,780—3  $147,355 
increase.  The  1989-90  expenditures  of 
Si. 377 ,425  were  established  by  a  final 
rule  published  in  the  Federal  Register  on 
January  10  1990  (.55  FR  841).  The 
increase  is  needed  due  to  costs 
associated  with  relocation  of  the  NOAC 
office  and  increased  expenses  by  its 
field  and  compliance  departments. 

nu.-ing  the  1989-90  fiscal  year,  actual 
income  was  $1,558,375.  $252,375  more 
than  the  31  306  010  estimate  included  in 
the  [anuary  10  final  rule.  The  higher 
198f>-90  income  was  due  to  increased 
.shipments  of  navel  oranges.  Thus,  funds 
are  available  to  meet  the  higher 
expenses  as  final  by  this  rule.  An 
increase  in  the  $0,027  rate  of  assessment 
established  by  the  January  10  fin.il  rule 
for  the  1989-90  fiscal  year  is  not  needed. 

While  the^e  actions  ma>  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantly  offset  by  the  benefits 
der;\'ed  from  the  operation  of  the 
niftrketing  orders.  Therefore,  the  ' 

.•\(iministrator  of  the  AMS  has 
lietormined  that  these  actions  will  not 
t.,tv  a  significant  economic  impact  on  a 
sutistantial  number  of  small  entities 


These  actions  revise  section  907.227. 
add  new  sections  907.228  and  908.230 
and  are  based  on  committee 
recommendations  and  other 
information.  A  proposed  rule  was 
published  in  the  November  29, 1990. 
issue  of  the  Federal  Register  (55  FR 
49530).  Comments  on  the  proposed  rule 
were  invited  from  interested  persons 
until  December  10.  1990.  No  comments 
were  received. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committees,  the  comments  received,  and 
other  available  information,  it  is  found 
that  this  final  rule  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

These  actions  should  be  expedited 
because  the  committees  need  to  have 
sufficient  funds  to  pay  their  expenses, 
which  are  incurred  on  a  continuous 
basis.  In  addition,  handlers  are  aware  of 
these  actions,  which  were  recommended 
by  the  committees  at  a  public  meeting. 
Therefore,  it  is  also  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  these  actions  until  30 
days  after  publication  of  the  Federal 
Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordlteeping 

requirements. 

List  of  Subjects  in  7  CFR  Part  908 

Marli.etmg  agreements.  Oranges. 
Reporting  and  recordkeeping 

requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  907  and  7  CFR  part 
908  are  amended  as  follows: 

Note;  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
umended:  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2  A  new  §  907.228  is  added  to  read  as 
follows: 

§  907.22S    Expenses  and  assessment  rate 

Expenses  of  $1,525,075  by  the  Navel 
Orange  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.0296  per  carton  of  navel  oranges  is 
established  for  the  fiscal  year  ending  on 
October  31  1991.  Unexpended  funds 
from  the  1990-91  fiscal  year  may  be 
carried  over  as  a  reserve. 


§907.227    [AiMfMled] 

3,  Section  907.227  is  revised  by 
changing  "$1,377,425"  to  "1.524.780." 

4.  A  new  §  908.230  is  added  to  read  as 
follows: 

PART  908— VALENCIA  ORANGES 
GROWN  m  AROOMA  AND 
DESIGNATED  PART  OF  CALIFORNIA 


§  906.230    Eipenw  and  BSMSsment  rat*. 

Expenses  of  $743,215  by  the  Valencia 
Orange  Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0,032  per  carton  of  Valencia  oranges  is 
established  for  the  fiscal  year  ending  on 
October  31, 1991.  Unexpended  funds 
from  the  1990-81  fiscal  year  may  be 
carried  over  as  a  reserve. 
Robert  C.  Keeney, 

Deputy  Director.  Fruit  and  Vt   etable 
Division. 
|FR  Doc  90-30556  Filed  12-31-SO:  8:45  am] 

BtLUMO  CODE  M10-02-M 


7  CFR  Part  910 

I  Lemon  Regulation  750] 

LemoTO  Grown  In  Califomla  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
the  quantity  of  California- Arizona 
lemons  that  may  be  shipped  to  domestic 
markets  during  the  period  from 
December  3a  1990.  through  January  5. 
1991.  Consistent  with  program 
objectives,  such  action  is  needed  to 
balance  the  supplies  of  fresh  lemons 
with  the  demand  foi  such  lemons  during 
(he  penod  specified.  This  action  was 
recommended  by  the  Lemon 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order. 

EFFECTIVE  DATE:  Regulation  750  (7  CFR 
part  910)  is  effective  for  the  period  from 
December  30. 1990.  through  January  5. 
1991 

FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Belden.  Marketing  Specialist. 
Marketing  Oixier  Administration  E3ranch, 
Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Ser\'ice.  U.S. 
Department  of  Agriculture  (Department). 
room  2524-S.  P.O.  Box  96456. 
Washington.  DC  20090-64,56;  telephone: 
(2tl2)  47.5-3923. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  910  (7  CFR  part  910),  as  amended. 


regulating  the  bandlii^  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulatioo  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  te  requirexnentB  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
AdminiBtraJorof  flw  A^cxdtural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  socJi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  thai  they  are  brought  about 
through  group  action  of  essentially  small 
y        entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compstibihty. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
*  lemon  marketing  order  and 

^  approximately  ZJOOO  lemon  producers  in 

the  regulated  area.  Small  agricuhural 
I*  producers  have  been  defined  by  the 

Small  Business  Administratian  (13  CFR 
121.601J  as  those  havti^  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  leas 
than  $3,500,000.  The  majority  of  handlers 
and  producers  of  California-Arizona 
lemons  may  be  classified  as  small 
entities. 

The  California-Arizona  lemon 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  Committee's  estimate  of  the 
1990-91  production  is  42.412  cars  tone 
cur  equals  1.000  cartons  at  38  pounds  net 
weight  each),  compared  to  37.881  cars 
during  the  1989-90  season.  The 
oroduction  area  is  •divided  into  three 
districts  which  span  California  and 
Arizona.  The  Committee  estimates 
District  I.  central  California.  1990-91 
production  at*£O0  cars  compared  to  the 
4.138  cars  produced  in  1989-90.  in 
District  2.  southern  California,  the  crop 
is  expected  to  be  24.700  cars  compared 
tu  the  34.292  cars  produced  last  year.  In 
District  3.  the  Caltfornta  desert  and 
Arizona.  theComn-itlee  estimates  a 
production  of  11.112  cars  compared  to 
the  9,436  cars  produced  last  year. 
According  to  the  National  Agricultural 


Statistics  Service,  1990-81  lemoa 
production  is  expected  to  total  40.200 
cars.  8  percent  above  the  1989-00  season 
and  1  percent  more  tiiaD  the  cvop 
utilized  in  1086-69.  This  estimate  will  be 
reviewed  in  feUowing  weelu  to  account 
for  losses  in  the  lemoa  crop  due  to  the 
recent  devastating  freeze. 

The  three  basic  outlets  for  Cakfomia- 
Arizona  lemons  are  the  domestic  fresh, 
export  and  processing  markets.  The 
domestic  (regulated)  besk  market  is  a 
preferred  market  for  California-Arizona 
lemons.  Based  on  its  crop  estimate  of 
42,412  cars,  the  Committee  estimates 
that  about  42.2  percent  of  the  1990-91 
crop  win  be  utilized  in  fresh  domestic 
channels  (17,900  cars.),  compared  with 
the  1989-00  total  of  16,800  cars,  about  44 
percent  of  the  total  production  of  37,8ai 
cars  in  1989-90,  Fresh  exports  are 
projected  at  20  percent  of  the  total  1990- 
91  crop  utilization  compared  with  22 
percent  in  1980-90.  Processed  and  other 
uses  would  account  for  the  residual  37.8 
percent  compared  with  34  percent  of  the 
1989-90  crop. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  910  are  intended  to  provide 
benefits  to  growers  and  consumers. 
Reduced  fluctusftions  iiv«up>ies  and 
prices  result  from  Tega\aVrtr^/rnpp\ng 
levels  and  contribtite  to  a  mwe  stable 
market.  The  intent  of  regulrfrion  is  to 
achieve  a  more  even  distributitm  of 
lemons  in  the  market  throughout  the 
marketing  season  and  to  ovoid 
unreasonable  fluctuations  in  supplies 
and  prices. 

Based  on  the  Committee's  marketing 
policy,  the  crop  and  market  informatioB 
provided  by  the  Commitlee,  and  other 
information  available  to  the 
Department,  the  costs  of  implementing 
the  regulayons  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
ri'gulation. 

Reporting  and  recordkeeping 
requirements  under  the  lemon  marketing 
order  are  required  by  the  Committee 
from  handlers  of  leorons.  However, 
handlers  in  turn  may  require  individual 
growers  to  utilize  certain  reporting  and 
recordkeeping  practices  to  enable 
h-ndlers  to  carry  out  their  functions. 
Costs  incurred  by  handlers  in 
connection  with  recordkeeping  and 
reporting  requirements  may  be  passed 
on  to  growers. 

The  Committee  submitted  its 
marketing  policy  for  the  1990-91  season 
to  the  Department  on  June  19.  The 
marketing  poHcy  discussed,  among  other 
things,  the  potential  use  of  volume  and 
size  regulations  for  the  ensuing  season. 
The  Commitlee  considered  the  use  of 
volume  regulation  for  the  season.  This 
marketing  policy  is  avaflablc  from  the 


Comnnttee  or  Ma.  Rodriguez.  The 
DepartBieiit  reviewed  «hat  policy  ivilii 
respect  to  admtnistfftive  i>e<)itiremeBtB 
and  regulatory  alternatives  in  order  te 
determine  if  the  use  of  v«|bme 
regulations  wooki  be  appK]priat& 
TheCemmittee  met  pttblidy  on 
Deoember  2B.  1900,  in  NewhaH 
Ct^ifemia,  to  consider  the  cumnt  and 
prospective  conditions  of  supply  and 
demand  and,  by  an  8  to  1  vete. 
reconmended  that  375.000  cartons  is  ^e 
quantity  of  lenwns  deemed  advisable  to 
be  shipped  to  fresh  domestic  markets 
during  the  specified  week.  The 
marketing  inforraaticm  and  data 
provided  ts  the  Committee  and  used  in 
its  deliberations  were  compiled  by  the 
Conunittee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
Uraited  to.  price  daU  for  the  previous 
week  from  D^tartment  market  news 
reports  and  other  sources,  the  preceding 
week's  shipments  and  shipments  to 
d»»te.  crop  conditions,  weather  and 
transportation  conditions,  and  a 
rcevaluation  of  the  prior  week's 
rncommendation  in  view  of  Ae  above. 

The  Department  reviewed  the 
Committee's  recomnwBdation  in  hght  ef 
the  Committee's  projections  as  set  forth 
in  its  1990-91  marketiAg  policy.  This 
recommended  amount  is  7&006  carloas 
above  the  estimated  projections  is  the 
Committee's  current  shipping  schedule 
During  the  week  ending  on  Deoemtier 
22. 1998,  riripments  of  lemons  to  fresh 
domestic  mmiiets.  inclnding  Canada. 
totaled  341,000  cartons  ccaapaFed  wiA 
312,006  cartcms  shipprf  during  the  week 
ending  on  December  23. 1989.  Export 
shipments  totaled  9Z.0O0  cartons 
compared  with  IISUXU  cartons  shipped 
during  the  week  ending  on  December  23. 
1989.  Processing  and  other  nses 
accounted  for  423,000  cartons  compared 
with  284.000  cartons  shipped  during  the 
week  ending  on  Deoember  23, 1988. 

Fresh  domestic  shipments  to  date  for 
the  1990-91  season  total  6.405.090 
cartons  compared  with  6.169.000  cartons 
shipped  by  this  time  dmrog  the  1989-90 
S!;ason.  EJqaort  shipments  total  i97«i000 
cartons  compared  with  3.131j000  cartons 
shipped  tiy  this  tintt  during  198&-90. 
Processing  and  other  use  shipmentB  to1>il 
6.300.000  cartons  compared  with 
4,499i«0  cartons  shipped  by  this  time 
d;iring  1989-90. 

For  the  week  ending  on  Dccemt>cr  22. 
199a  regulated  shipments  of  lemons  to 
the  fresh  domestic  markel  were  341J»0 
cartons  on  an  adjusted  allotment  of 
285,000  cartons,  resulting  in 
oversbipments  of  56,000  cartons. 
Regulated  shipments  for  the  current 
w  eek  (December  23  through  December 
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29, 1990)  are  estimated  at  300.000 
cartons  on  an  adjusted  allotment  of 
244.000  cartons.  Thus,  overshipments  of 
56.000  cartons  should  be  carried  forward 
to  the  week  ending  on  January  5, 1991. 

The  average  f.o.b.  shipping  point  price 
for  the  week  ending  on  December  2Z 
1990.  was  $9.28  per  carton  based  on  a 
reported  sales  volume  of  341,000  cartons 
compared  with  last  week's  average  of 
$9.38  per  carton  on  a  reported  sales 
volume  of  342,000  cartons.  The  1990-91 
season  average  f.ob.  shipping  point 
price  to  date  is  $11.93  per  carton.  The 
average  f.o.b.  shipping  point  price  for 
the  week  ending  on  December  23, 1989. 
was  $11.85  per  carton:  the  season 
average  f.o.b.  shipping  point  price  at  this 
time  during  1989-90  was  $13.81  per 
carton. 

The  Department's  Market  News 
Service  reported  that,  as  of  December 
26,  the  demand  for  lemons  is  good  and 
the  market  is  much  higher.  At  the 
meeting,  a  Committee  member  stated 
that  it  was  difficult  to  ascertain  market 
conditions  in  view  of  freezing  weather 
in  the  production  area.  That  number 
indicated  that  the  crop  in  District  1  is 
expected  to  have  been  damaged 
seriously,  that  additional  information 
needs  to  be  gathered  on  crop  damage  in 
District  2.  and  that  while  the  District  3 
crop  was  damd^^ed.  most  of  District  3's 
crop  has  been  harvested  and  is  in 
storage.  Several  members  stated  that 
they  supported  continuing  regulation 
until  more  information  is  available  on 
the  impact  of  the  freeze.  Several 
members  also  indicated  that  regulation 
should  t>e  maintained  at  this  time  due  to 
high  levels  of  fruit  in  storage.  The 
Committee,  by  an  8  to  1  vote, 
recommended  volume  regulation  for  the 
week  ending  on  January  5, 1991. 

Based  upon  pre-freeze  estimates  of 
fresh  utilization  levels  Indicated  by  the 
Committee  and  an  economic  model 
developed  by  the  Department,  the 
California-Arizona  1990-91  season 
average  fresh  oh-tree  price  is  estimated 
at  $8.83  per  carton.  106  percent  of  the 
projected  season  average  fresh  on-tree 
parity  equivalent  price  of  $8.35  per 
carton.  The  California-Arizona  1989-90 
season  average  fresh  on-tree  price  is 
estimated  at  $9.02. 121  percent  of  the 
projected  season  average  fresh  on-tree 
parity  equivalent  price  of  $7.47  per 
carton. 

Limiting  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  from 
December  30, 1990,  through  January  5. 
1991,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  lemons  to  market. 


Based  on  considerations  of  supply  and 
market  conditions,  it  is  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  and  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
December  26, 1990.  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  begins  on  December  30. 

1990.  Further,  interested  persons  were 
given  an  opportunity  to  submit 
information  and  views  on  the  regulation 
at  an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  regulatory 
provision  effective  as  specified. 

Lis*  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  910  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U  S.C.  601-674. 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

2.  Section  910.1050  is  added  to  read  as 
follows: 

Note;  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  910.1050    Lemon  Regulation  750. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  30, 1990,  through  January  5, 

1991,  is  established  at  375,000  cartons. 


Dated:  December  27. 1990. 
Robert  C  Keeoey, 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

(FR  Doc.  90-30621  Filed  12-2S-90:  10:39  am) 
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7  CFR  Part  1230 

[No.  LS-8»-106] 

Pork  Promotion  and  Research 

AQCNCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Termination;  final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  (1)  terminate  the  provision  of  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Order  (Order) 
containing  a  schedule  for  remittance  of 
assessments  on  sales  of  porcine  animals 
to  the  National  Pork  Board  (Board),  and 
(2)  issue  a  remittance  schedule  in  the 
regulations  which  implement  the  Order 
provisions.  This  new  remittance 
schedule  allows  a  15-day  time  period  for 
remittance  of  assessments  rather  than 
the  10-day  period  contained  in  the 
current  schedule.  In  addition,  a 
marketing  period  of  any  consecuti-  9  4- 
week  period  can  be  used  as  an 
alternative  to  the  currently  specified 
monthly  marketing  period.  These 
changes  will  facilitate  the  remittance  of 
pork  assessments  by  purchasers  of 
porcine  animals, 

EFFECTIVE  DATE:  FeUtuary  1, 1991. 
AOORESSES:  Ralph  L  Tapp,  Chief: 
Marketing  Programs  Branch:  Livestock 
and  Seed  Division;  AMS-USDA,  Room 
2624-S:  P.O.  Box  96456;  Washington,  DC 
20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ralph  L  Tapp,  Chief,  Marketing 
Programs  Branch— 202/382-1115. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  was  reviewed  under 
Executive  Order  No.  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  nonmajor  rule 
under  the  criteria  contained  therein. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (5  US.C 
601-612).  Many  producers  and  collecting 
persons  subject  to  the  Order  may  be 
classified  a<>  small  entities.  Pursuant  to  5 
US.C.  605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  changes  will  make  the  remittance 
requirements  less  restrictive,  greatly 
facilitate  the  remittance  process,  and 
eliminate  the  need  for  some  purchasers 
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to  make  costly  changes  in  their 
recordkeeping -and  reporting  procedures 
to  avoid  incurring  late  payment 
penalties. 

The  information  collection 
requirements  contained  in  the 
provisions  of  the  Pork  Promotion. 
Research,  and  Consumer  tnfomaation 
Order,  which  would  'be  affected  by  this 
action,  have  been  previously  approved 
by  ft>e  Office  ol  Managernent  and 
Budget  (OMB)  and  have  been  assigned 
OMB  control  number  8851-0151  in 
accordance  with  the  Peperwork 
Rednction  Act  of  1960  fPub.  L  96-511). 
The  Pork  Promotion.  Research,  and 
Consumer  Information  Aftl  of  1985  (7 
U.S.C.  4801-4819)  {Act)  approved 
December  23, 198S.  authorizes  the 
establishment  of  a  national  pork 
promotion,  researidi,  and  coasumer 
information  program.  The  program  is 
funded  by  an  assessment  rate  of  0.25 
percent  of  the  market  value  of  aU 
porcine  animals  marketed  in  the  United 
States  and  an  equivalent  amount  of 
assessment  on  imported  porcine 
animals,  pork,  and  pork  products.  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Raster  (51  FR  31898;  as 
corrected  at  51  FR  36383;  and  amended 
at  53  FR  1909  and  53  FR  30243). 
Assessments  began  on  November  1, 
1986. 

The  Order  requires  that  producers  pay 
to  the  Board  an  assessment  of  0.25 
percent  of  tiie  market  value  of  each 
porcine  animal  upon  sale.  For  puiposes 
of  collecting  and  remitting  assessments, 
porcine  animals  are  divided  into  three 
si?parate  categories:  (1)  Feeder  pigs,  (2) 
slaughter  hogs,  and  (3)  breeding  stock. 
The  Order  specifies  that  purchasers  of 
feeder  pigs,  slaughter  hogs,  and  breeding 
stock  shall  collect  an  assessment  on 
these  animals  if  assessments  are  due. 
The  Order  further  provides  that  for  the 
purpose  of  collecting  and  remitting 
assessments,  a  person  engaged  as  a 
commission  merchant,  an  auction 
market,  or  a  livestock  market  in  the 
business  of  receiving  such  procine 
animals  for  sale  on  commission  for  or  on 
behalf  of  a  producer  shall  be  deemed  to 
be  a  purchaser. 

The  procedures  for  collection  and 
mnittance  of  assessments  are  presently 
contained  in  §  1230.71(b)  of  the  Order. 
Under  that  section,  purchasers  of 
porcine  animals  are  required  to  collect 
assessments  from  producers  upon  the 
sale  of  porcine  animals,  if  an 
assessment  is  due,  and  remit  such 
assessment  to  the  Board.  Section 
1230.71(b)(4)  of  the  Order  contains  a 
n  mittance  schedule  which  is  based  on 


the  month  in  whk:h  ^  porcine  animals 
subject  ts  assessment  were  marketed 
end  a  l&^y  time  Umit  foUowing  that 
month  for  remittance  of  asseasmmts. 
Assessments  totahng  $25  or  rooK  per 
mraith  must  be  remitted  on  a  montbly 
basis  and  are  due  iiy  the  10th  day  of  ftie 
numlfa  iollowing  the  menth  in  wbick  the 
porcine  animals  were  mahieted. 
Assessments  of  less  than  $25  per  month 
can  be  accumulated  and  be  remitted 
quarterly  and  are  due  by  the  30th  day  of 
^e  montfa  folknving  the  end  of  the 
quarter  va  which  the  porcine  animals 
were  marketed.  Compliance  with  the 
doe  date  is  baaed  on  the  applicable 
postmark  date  of  the  remittance  or  the 
date  the  remittanoe  is  received  by  the 
Board  whichever  is  earlier. 

Purchasers  who  do  not  remit 
assessments  by  the  dates  specified 
under  the  remittance  schedule  are 
subject  to  a  late  payment  charge 
pursuant  to  {  1230.76  of  the  Order.  A« 
provided  in  that  section,  any  assessment 
not  paid  when  due  shall  be  increased  at 
the  rate  of  1.5  percent  per  month  until 
paid. 

Based  on  its  experience,  since  the 
assessment  collection  and  remittance 
began  in  November  19M.  the  Board  has 
found  that  a  due  date  for  the  remittance 
of  assessments  to  the  Board  based  on 
the  10th  day  of  the  month  following  the 
month  or  quarter  in  which  the  porcine 
animals  were  marketed  is  too 
restrictive.  It  is  the  Boards  view  that  the 
10-day  time  limit  does  not  allow 
sufficient  time  for  many  purchasers,  i.e., 
meat  packers,  auction  nwrkets, 
commission  firms,  other  livestock 
market  agencies,  or  individual 
producers,  to  process  and  remit 
assessments  to  the  Board  without 
incurring  a  late  payment  charge 
pursuant  to  S  1230.76.  According  to  the 
Board,  this  is  particulariy  true  for  those 
purchasers  who  operate  multiple  btiying 
stations  in  outlying  areas.  Assessments 
collected  at  the  buying  stations  must  be 
first  sent  to  the  purchaser's 
headquarter's  office  for  processing 
before  being  remitted  to  the  Board.  This 
procedure  sigitificantly  reduv-cs  the 
number  of  days  the  purchaser  has 
remaining  in  the  10-day  period  in  vv^ich 
to  submit  the  assessments. 

Based  on  its  records  of  remittance 
receipt  dates,  it  is  the  Board's 
recommendation  that  assessments  be 
rnmitted  by  the  15th  day  of  the  month 
fiillowing  the  month  in  which  the 
porcine  animals  were  marketed  or  15th 
d.iy  of  the  month  following  the  end  of  a 
quarter  for  those  purchasers  whose 
assessments  total  less  than  $25  per 
month  and  who  choose  to  submit 
assessments  on  a  quarter!)'  basis  and 
not  the  10th  day  as  is  presently  required. 


The  Beard  believes  that  IS  days  will 
provide  enple  time  for  even  those 
purchasers  with  outlying  buying  station  i 
to  remit  assessments  by  the  established 
due  dates  and  tims  not  be  subiect  to  late 
payment  oharges. 

The  Board  also  believes  that  there 
should  be  more  flexibility  in  tiie 
timeframes  for  remittances  and 
assessments  by  purchasers.  Section 
1230.71(b)(4)  specifies  that  the  due  date 
for  remitting  assessments  to  the  Board 
shall  be  the  10th  day  of  the  month 
following  the  month  in  which  the 
porcine  animab  were  marketed.  Some 
purchasers'  established  business 
accounting  cycles  are  based  or  thirteen 
4-week  periods  rather  than  twelve 
calendar  months.  Purchasers  who  close 
their  books  or  end  an  accounting  cycle 
for  a  4-week  period  on  a  date  which 
does  not  coincide  with  the  ending  date 
of  a  calendar  month  could  have 
assessments  collected  from  the  sales  of 
porcine  animals  in  two  consecutive 
months,  some  of  which  would  be  past 
due  before  they  closed  out  their  hooks 
for  the  4-week  pened.  According  to  the 
Board,  such  purdiasers  cannot  comply 
urith  a  due  date  based  solely  on  a 
calendar  month  without  changing  their 
established  accounting  cycles  or 
establishing  separate  recordkeeping  and 
reporting  practices  which  could  create 
an  unnecessary  administrative  burden 
and  result  in  increased  operating 
expenses. 

These  changes  will  not  significantly 
affect  the  Board's  total  monthly  receipts 
or  prevent  the  Board  from  meeting  tts 
monthly  financial  obligations.  On 
August!  3. 1990.  AMS  published  in  the 
Federal  Register  (55  FR  32919)  a 
proposed  rule  to  |1)  terminate  the 
provisioTJS  of  the  Pork  Promotion, 
Research,  and  Consumer  information 
Order  containmg  a  schedule  for 
remittance  of  assessments  on  sales  of 
porcine  animals  to  the  National  Pork 
Board,  and  (2)  issue  a  remittance 
schedule  in  the  regulations  extending 
the  deadline  from  10  to  15  days  and 
establishing  a  marketing  period  of  4 
consecutive  weeks.  The  proposed  rule 
was  published  with  a  request  for 
comments  by  September  IZ  1990. 

The  Department  received  four 
comments — one  from  the  National  Pork 
Board,  one  from  a  major  meat  industry 
trade  association,  one  from  a  national 
livestock  marketing  association,  and  one 
from  a  State  livestock  marketing 
association.  All  four  commenters 
favored  the  proposed  change,  and  they 
expressed  opinions  that  the  proposrd 
changes  were  more  consistent  with 
industry  practices,  would  facilitate 
collection  and  remittance  of 
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assessments,  and  would  help  the 
purchasers  avoid  late  payment  charges. 

Accordingly,  the  provisions  of 
S  1230.71(b)  of  the  Order  containing  the 
schedule  for  remittance  of  assessments 
on  sales  of  porcine  animals  to  the  Board 
are  being  terminated.  Additionally,  this 
action  adopts  a  revised  schedule  which 
provides  that  assessments  of  $25  or 
more  per  month  are  due  by  the  15th  day 
of  the  month  following  the  month  in 
which  the  porcine  animals  were 
marketed  or  by  the  15th  day  following 
the  end  of  a  Board-approved 
consecutive  4-week  period  In  which  the 
procine  animals  were  marketed  and  that 
purchasers  who  assessments  total  less 
than  S2S  per  month  and  whose  choose  to 
submit  assessments  on  a  quarterly  basis 
will  be  required  to  submit  assessments 
by  the  15th  day  of  the  month  following 
the  quarter  in  which  the  porcine  animals 
were  marketed. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products,  Pork  and  pork 
products,  Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble. 
CFR  part  1230  is  amended  as  set  forth 
below: 

PART  123<>-PO«K  PROMOTION. 
RESEARCH.  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 


§  1230.71    (AmandMll 

2.  in  §  1230.71  in  the  introductory  text 
of  paragraph  (b)(4),  the  words  "in 
accordance  with  the  following 
remittance  schedule":  and  paragraphs 
(b){4)  (i).  (ii),  (iii),  and  (iv)  are  removed 
and  a  period  added  to  the  end  of 
paragraph  (b)(4)  introduction  text. 

3.  Section  1230.111  is  added  under 
"Assessments"  to  Subpart  B — Rules  and 
Regulations,  to  read  as  follows: 

S  1230.111    Ramtttanee  Of  atMMnwnts  on 
donwstic  pofCkM  Mwims. 

Assessments  on  domestic  porcine 
animals  shall  be  remitted  to  the 
National  Pork  Board  pursuant  to 
S  1230.71(b)  in  accordance  with  the 
following  remittance  schedule. 

(a)  Monthly  assessments  totaling  $25 
or  more  shall  be  remitted  to  the  Board 
by  the  15th  day  of  the  month  following 
the  month  in  which  the  porcine  animals 
were  marketed  or  by  the  15th  day 
f'lllovk  ing  the  end  of  a  Board-approved. 


consecutive  4-week  period  in  which  the 
porcine  animals  were  marketed. 

(b)  Assessments  totaling  less  than  $25 
during  each  month  of  a  quarter  in  which 
the  porcine  animals  were  marketed  may 
be  accumulated  and  remitted  by  the  15th 
day  of  the  month  following  the  end  of  a 
quarter.  The  quarters  shall  be:  January 
through  March;  April  through  June;  July 
through  September  October  through 
December. 

(c)  Assessments  totaling  $25  or  more 
during  any  month  of  a  quarter  must  be 
remitted  by  the  15th  day  of  the  month 
foUowing  the  month  of  the  quarter  in 
which  the  assessments  totaled  $25  or 
more,  together  with  any  unremitted 
assessments  from  the  previous  month(s) 
of  the  quarter,  if  applicable. 

(d)  Assessments  collected  during  any 
calendar  quarter  and  not  previously 
remitted  as  described  in  paragraphs  (b) 
or  (c)  of  this  section  must  be  remitted  by 
the  15th  day  of  the  month  following  the 
end  of  the  quarter  regardless  of  the 
amount. 

Done  at  Washington.  DC  on  December  5. 
1990. 
Jo  Ann  R.  Smitli. 

Assistant  Secretary,  Marketing  and 

Inspection  Services. 

|FR  Doc.  90-30559  Filed  12-31-«0:  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  90-CE-72-AD;  Amendment  39- 
6S48I 

Alrworttiiness  Directives;  Certain 
Aerostar  International,  Inc.  RX  and  S 
Series  Balloons 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
airworthiness  directive  (AD)  90-25-09. 
This  AD  was  previously  made  effective 
as  to  all  known  U.S.  owners  and 
operators  of  certain  Aerostar 
International.  Inc.  RX  and  S  series 
balloons  on  December  4, 1990  by 
individual  letters.  The  AD  requires  the 
replacement  of  all  Advanced  Fiber 
Technology  (AFT)  suspension  cables 
with  stainless/galvanized  steel 
suspension  cables.  The  AD  was 
prompted  by  an  incident  involving  an 
Aerostar  Model  S-77A  balloon  where 
the  envelope  separated  from  the  basket 
prior  to  the  launch.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  cable  degradation  and  possible 
loss  of  the  balloon. 

DATES:  Effective  January  14, 1991,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  90-25-09. 
issued  December  4, 1990,  which 
contained  this  amendment. 

ADDRESSES:  The  applicable  service 
information  or  replacement  cables  may 
be  obtained  from  Aerostar  International. 
Inc..  1813  E.  Avenue.  P.O.  Box  5057, 
Sioux  Falls,  South  Dakota  57117-5057; 
Telephone  (605)  331-3500;  or  the 
applicable  service  information  may  be 
examined  in  the  Regional  Rules  Docket. 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gregory  J.  Michalik,  Chicago 
Aircraft  Certification  Office,  2300  E. 
Devon  Avenue,  Des  Plaines,  Illinois 
6C018;  Telephone  (312)  694-7135. 
SUPPLEMENTARY  INFORMATION: 

On  December  4, 1990,  priority  letter 
AD  90-25-09  was  issued  and  made 
effective  immediately  as  to  all  known 
U.S.  owners  and  operators  of  Aerostar 
International,  Inc.  Models  RX-6.  RX-7. 
RX-fl,  S-49A,  S-50A.  S-52A,  S-55A.  S- 
57 A.  S-60A.  S-66A  and  S-77A  balloons. 
The  AD  requires  the  immediate 
replacement  of  all  Advanced  Fiber 
Technology  (AFT)  suspension  cables 
with  stainless/galvanized  steel 
suspension  cables  on  Models  S-66A  and 
S-77A  balloons.  It  also  requires  initial 
and  repetitive  inspections  of  these 
cables  and  the  replacement  thereof,  if 
found  damaged,  on  all  other  model 
balloons  with  under  100  hours  time-in- 
service  (TIS)  on  the  AFT  suspension 
cables,  and  the  replacement  upon  the 
accumulation  of  100  hours  TIS 
regardless  of  whether  damage  is  found. 
The  AD  was  prompted  by  an  incident 
involving  an  Aerostar  Model  S-77A 
balloon  where  the  envelope  separated 
from  the  basket  prior  to  the  launch. 
Examination  of  the  cables  on  this 
balloon  revealed  serious  strength 
degradation  and  heat  exposure. 
Analysis  of  AFT  suspension  cables  on 
other  balloons  have  also  shown  strength 
loss,  but  not  to  the  extent  of  the  affected 
Model  S-77A  balloon. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  December  4. 
1990,  to  all  known  U.S.  owners  and 
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operators  of  Aerostar  International,  Inc. 
Models  RX-6.  RX-7.  RX-6,  S^9A,  S- 
5nA.  S-52A.  S-55A,  S-57A.  S-60A,  S- 
P6A  and  S-77A  balloons.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  Section  39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  1261Z  it  is 
determined  tnat  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  iirtmediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(oth       ise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39    [AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-44». 
January  12,  1983):  and  14  CFR  11,89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 


90-25-09  Aerostar  lotemationat,  Inc. 

Amendment  39-6848:  Docket  No.  90-CE-72- 
AD 

Applicability:  Models  RX-6,  RX-7. 
RX-8,  S^9A,  S-50A,  S-52A.  S-55A,  S- 
57A,  S-60A.  S-66A  and  S-77A  Balloons 
(all  serial  numbers)  equipped  with 
Advanced  Fiber  Technology  (-^FT) 
suspension  cables,  certified  in  any 
category. 

Compliance:  Required  as  indicated 
after  the  effective  date  of  this  AD. 
unless  already  accomplished. 

To  prevent  balloon  cable  degradation 
and  loss  of  the  balloon,  accomplish  the 
following: 

(a)  On  Models  S-66A  and  S-77A 
balloons,  prior  to  further  flight  replace 
all  AFT  suspension  cables  with 
stainless/galvanized  steel  suspension 
cables  in  accordance  with  the 
instructions  in  Aerostar  International, 
Inc.  Service  Bulletin  No.  129,  dated 
November  28, 1990. 

(b)  On  all  model  balloons  other  than 
Models  S-66A  and  S-77A  with  less  than 
100  hours  time-in-service  (TIS)  on  the 
AFT  suspension  cables,  prior  to  further 
fiight,  and  thereafter  before  each  flight, 
inspect  all  AFT  suspension  cables  for 
degradation  in  accordance  with  the 
instructions  in  Aerostar  International, 
Inc.  Service  Bulletin  No.  129.  dated 
November  28, 1990. 

(1)  If  signs  of  degradation  are  found, 
prior  to  further  flight  replace  the  AFT 
suspension  cables  with  stainless/ 
galvanized  steel  suspension  cables  in 
accordance  with  the  instructions  in 
Aerostar  International.  Inc.  Service 
Bulletin  No.  129,  dated  November  28, 
1990. 

(2)  If  no  signs  of  degradation  are 
found,  return  the  balloon  to  service  and 
reinspect  before  each  flight  until  the 
accumulation  of  100  hours  TIS  on  the 
AFT  suspension  cables  at  which  time 
paragraph  (c)  of  this  AD  must  be 
accomplished. 

(3)  The  AFT  suspension  cables  may 
be  replaced  if  no  signs  of  degradation 
are  found  as  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(c)  On  all  model  balloons  other  than 
Models  S-66A  and  S-77A  with  100  hours 
or  more  TIS  on  the  AFT  suspension 
cables,  unless  already  accomplished  per 
paragraph  {b)(l)  or  (b)(3)  of  this  AD, 
prior  to  further  Hight  replace  the  AFT 
suspension  cables  with  stainless/ 
galvanized  steel  suspension  cables  in 
accordance  with  the  instructions  in 
Aerostar  International,  Inc.  Service 
Bulletin  No.  129,  dated  November  28, 
1990. 

Note:  Operators  who  do  not  have 
records  of  hours  TIS  on  individual  AFT 


suspension  cables  may  substitute 
balloon  hours  TIS  in  lieu  thereof. 

(d)  The  inspections  and  cable 
replacements  required  by  this  AD  may 
be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate 
as  authorized  by  FAR  43.7,  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance 
w  ith  FAR  43.11. 

(e)  When  the  AFT  suspension  cables 
have  been  replaced  pursuant  to  this  AD. 
the  inspection  requirements  of  this  AD 
are  no  longer  required. 

(f)  An  alternate  method  of  compliance 
or  adjustment  of  the  compliance  times 
that  provides  an  equivalent  level  of 
safety  may  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  FAA,  2300  East  Devon  Avenue. 
Room  232.  Des  Plaines,  Illinois  60018. 
The  request  should  be  forwarded 
through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

(g)  Replacement  cables  or  copies  of 
the  applicable  service  information  may 
be  obtained  from  Aerostar  International, 
Inc.,  1813  E.  Avenue,  P.O.  Box  5057, 
Sioux  Falls,  South  Dakota  57117-5057; 
Telephone  (605)  331-3500;  or  the 
applicable  service  information  may  be 
examined  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
room  1558.  601  E.  12th  Street.  Kansas 
City,  Missouri  64106. 

This  amendment  becomes  effective  on 
January  14. 1991  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  90-25-09.  issued  December  4, 1990. 
which  contained  this  amendment. 

Issued  in  Kansas  City.  Missouri,  on 
December  11. 1990. 
Barry  D.  Clements, 

Manager.  Small  Airplane  Directorate, 

Aircra't  Certification  Sen' ice. 

[FR  Doc.  90-30587  Filed  12-31-90:  8:45  am| 
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CONSUMER  PRODUCT  SAFETY  .> 
COMMISSION 

16  CFR  Part  1500 

Hazardous  Substances  and  Articles, 
Administration  and  Enforcement 
Regulations;  Test  Mettiods  for 
Simulating  Use  and  Abuse  of  Toys, 
Games,  and  Ottter  Articles  Intended 
for  Use  by  Children 

agency:  Consumer  Product  Safety 

Commission. 
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action:  Final  rate. 


SUMMARr.The  CommisaioR  is  amending; 
Its  regulations  preachbiog  apparatus 
and  procedures  for  teats  to  simulate  mhp 
and  abuse  of  toys  sod  children  » 
articles.  These  tests  include  an  impact 
lest,  which  coiuists  of  dropping  the 
object  to  be  tested  from  a  specified 
height  onto  a  specified  surface  a 
specitied  number  of  times.  Existing 
provisions  of  the  regulations  specify  that 
a  V»-inch  thickness  of  vinyl-asbestos  tile 
over  a  base  of  concrete  at  least  2.5 
inrhea  thick  will  be  used  by  the 
Commiasion  when  it  conducts 
compliance  testing.  Vinyl-asbestos  tile  is 
no  longer  generally  available.  The 
Commission  amends  its  regulations  to 
specify  a  commercially  available 

tprial.  asbestos-free  vinyl- 
c      position  tile,  as  the  covering  of  the 
surface  used  for  the  impact  test.  The 
Commission  promulgates  this 
amendment  to  enable  manufacturers, 
importers,  and  sellers  of  toys  and 
children's  articles  to  duplicate  the 
surface  to  be  used  by  the  Commission 
for  the  impact  test. 
EFFlcnvi  OATC  The  amendment 
promulgated  in  this  final  rule  shall 
become  efTective  February  1. 1991. 
FOfl  FUirrt4lll  IMFOmiATION  CONTACT 
John  Prestoa  Mechanical  Engineer, 
Engineering  Sciences  Directorate, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207.  telephone  (301) 
492-6494. 
SUPPLUaMTAnv  INf ommation: 

A.  Backgimmd 

Provisions  of  the  Federal  Hazardous 
Subetances  Act  (FHSA)  (15  U.S.C.  1261 
ft  scq]  authorize  the  Commission  to 
issue  rules  banning  toys  and  children's 
articles  which  present  a  "mechanical 
hazard"  during  normal  use  or  when 
subjected  to  'reasonably  foreseeable 
damage  or  abuse."  See  sections  2(01(0). 
2(q)(l)(A).  2(8).  and  3(e)  of  the  FHSA  (15 
U.S.C  12«1(f)1(D).  (q)(l)(A).  (s).  and 
1262(e)). 

In  1975,  the  Commission  issued 
regulations  which  prescribe  tests  to 
simulate  normal  use  and  reasonably 
foreseeable  abuse  to  which  toys  and 
children's  articles  may  be  subjected 
These  regulations  were  issued  by  a 
notice  published  in  the  Federal  Register 
on  [anuary  7. 1975  (40  FR  1480],  and  are 
codified  at  16  CFR  1500.50  through 
1500.53 

These  regukilions  specify  the 
apparatus  and  procedure  which  the 
Commission  will  use  for  a  series  of  tests 
lo  expose  potential  hazards  resulting 
from  norma!  use  or  the  reasonably 
foreseeable  abuse  of  the  item  being 


tested.  16  CFR  1500.51  applies  to  toys 
and  other  article*  intended  for  use  by 
children  18  months  of  age  or  less.  16 
CFR  1500.52  applies  to  toys  and  other 
articles  intended  for  use  by  children 
over  18  nwnths  but  less  than  36  months 
of  age.  16  CFR  1500.53  applies  to  toys 
and  articles  intended  for  children  over 
36  months  of  age  but  not  over  96  months 
of  age. 

The  regulations  codified  at  16  CFR 
1500..50  through  1500.53  do  not  contain 
pass/fail  criteria,  and  do  not  by 
themselves  ban  any  toy  or  children's 
article.  Instead,  they  are  used  in 
conjunction  with  specific  banning 
regulations  issued  under  the  authority  of 
the  FHSA  to  identify  toys  and  children's 
articles  which  present  a  particular 
mechanical  hazard. 

For  example,  toys  and  other  articles 
intended  for  children  under  three  years 
of  age  which  present  a  choking, 
aspiration,  or  ingestion  hazard  because 
of  small  parts  are  banned  by  provisions 
of  16  CFR  150ai8  and  16  CFR  part  1501. 
16  CFR  part  1501  prescribes  a  test  to 
determine  whether  an  article  is 
hazardous  to  children  younger  than 
three  years  of  age  because  the  article  or 
any  of  its  components  is  too  small.  The 
test  for  small  parts,  set  forth  at  16  CFR 
1501.4.  requires  the  article  being  tested 
to  be  subjected  to  specified  provisions 
of  the  "use  and  abuse"  tests  codified  at 
16  CFR  1500.51.  1500.52  and  1500.53.  The 
products  being  tested  must  pass  the  test 
for  small  parts  both  before  and  after 
"use  and  abuse "  testing.  See  16  CFR 
1501.4(b). 

B.  Impact  Test 

The  "use  and  abuse"  tests  for  each 
age  group  include  an  impact  test.  See  16 
CFR  ISOaSllb).  150a52(b).  and 
1500.53(bl.  The  impact  test  consists  of 
dropping  the  article  being  tested  from  a 
specified  height  onto  a  specified  surface 
a  specified  number  of  times.  The  surface 
specified  for  the  impact  test  is  a  '^-inch 
thickness  of  "type  IV  vinyl-asbestos  tile, 
as  specified  in  Federal  Specification  SS- 
T-312A."  over  a  concrete  base  at  least 
2.5  inches  thick.  See  16  CFR 
1500.51(b)(2),  1500.52(b)(2).  and 
1500.53(b)(2). 

Neither  the  small  parts  regulation  nor 
the  "use  and  abuse"  tests  require 
manufacturers,  importers,  distributors, 
or  retailers  to  conduct  premarket  testing 
of  toys  and  children's  articles.  Instead, 
the  FHSA  and  these  rules  provide  that 
products  must  meet  all  applicable 
requirements  if  tested  by  the 
Commission.  However,  many  firms  that 
import,  manufacture,  or  sell  toys  and 
children's  articles  conduct  tests  of  the 
products  they  handle  to  ensure  that 
those  items  comply  with  all  applicable 


requirements  issued  tinder  provisions  of 
the  FHSA.  Additionally,  many 
independent  laboratories  offer  testing 
services  to  toy  manufacturers  and 
importers. 

Vinyl-asbestos  tile  is  no  longer 
generally  available.  Consequently, 
importers  and  manufacturers  of  toys, 
laboratories,  and  other  firms  which  test 
toys  and  children's  articles  are  not  able 
to  construct  or  replace  the  surface 
specified  for  the  impact  test  by  16  CFR 
1500.51(b).  1500.52(b),  and  1500.53(b). 
The  Commission  has  conducted  a 
series  of  tests  and  analyses  to  find  a 
commercially  available  material  to 
replace  vinyl-asbestos  tile  as  a 
component  of  the  surface  specified  for 
the  impact  test.  These  tests  and 
analyses  demonstrate  that  an  impact 
surface  consisting  of  vinyl-composition 
tile  over  a  concrete  base  has  the  same 
resilience  as  an  impact  surface  as  vinyl- 
asbestos  tile  over  concrete. 
Consequently,  impact  tests  conducted 
by  dropping  an  object  onto  a  surface  of 
vinyl-composition  tile  over  a  concrete 
base  will  yield  the  same  results  as  those 
obtained  by  dropping  the  same  object 
onto  an  impact  surface  of  vinyl-asbestos 
tile  over  concrete.* 

For  this  reason,  the  Commission  is 
amending  provisions  of  16  CFR 
1500.51(b)(2),  1500.52(b)(2).  and 
1500.53(b)(2)  to  specify  that  the  surface 
used  for  the  impact  test  shall  consist  of 
a  Vg-inch  thickness  of  asbestos-free 
vinyl-composition  tile,  as  described  in 
the  1979  amendment  of  Federal 
Specification  SS-T-312B,  over  a 
concrete  base  at  least  2.5  inches  thick. 


•  The  tests  and  analyses  conducted  by  the 
CommiMion  are  de»cnt)«d  m  a  memorandum  from 
John  Preston.  ESMT.  lo  Alan  Schoem.  C.AAL 
entitled  'Response  to  PSA  Request  No  3802. 
Change  Specificalion  for  Floor  Tile  Referenced  in 
Use  »  Abuse  Test."  dated  June  20.  1388:  a 
memorandum  from  Carl  A.  Fenslcrmacher.  ESEL.  to 
John  T  Preslnn.  ESMT,  entitled  "Impact  Studies  on 
Tile  Samples."  duletl  Apnl  r.  19»7:  and  F.nxmccnnK 
l.«bor;ilory  Report  MMQ3.  dated  Apnl  27. 1987. 
Those  documeiiU  are  avnitaWe  for  inspection  in  the 
Office  of  the  Secrelary.  Consumer  Product  Safety 
Commission,  room  420.  5401  Wcstbard  Avenue. 
B<-lhesda.  Mary  land,  from  B;30  am  to  5  p.m.. 
Monday  through  Friday. 

The  vinyl-composition  tile  tested  by  Ihe 
Commission  ia  described  u  "Type  IV— Vinyl- 
cnmpiisition.  Composition  1— Asl)eslo»-free  '  tile  in 
PiirHRr^iphs  12  and  3  1  4  of  the  Federal 
Specification,  entitled  Tile.  Floor  Asphalt.  Rubber. 
Vinvl  Vinyl-Asbestot,  SS-T-312B.  issued  on 
Or.iotxT  10  1974.  a*  amended  by  Interim 
Ampn(lmentl(YDl.  issued  on  November  14,  1979. 
These  documents  may  be  ordered  from  th«!  Ceneral 
Si-rvires  Administration.  SpecificHtions  Unit,  Room 
ObM.  nh  anii  0  S*ree*»  SW..  Washington.  UC  204(17 
The  price  of  the  specificitlion  and  amenilnmnl  l^ 
ciirrcnily  $1  00 
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C.  Statutory  Authority 

Sections  10(a)  of  the  FHSA.  15  U.S.C. 
1269(a).  and  section  30(a)  of  the 
Consumer  Product  Safety  Act  (CPSA). 
15  U.S.C.  2079(a),  authorize  the 
Commission  lo  issue  regulations  for  the 
"efficient  enforcement '  of  the  FHSA. 
The  Commission  conducted  this 
proceeding  under  the  authority  of 
section  10(a)  of  the  FHSA  in  accordance 
with  the  rulemaking  procedures 
specified  by  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  553. 
Those  procedures  consist  of  publishing  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  soliciting  written 
comments  from  all  interested  parties; 
and  issuing  a  final  rule  with  an  effective 
date  at  least  30  days  after  publication  of 
the  final  rule  in  the  Federal  Register.  As 
noted  above,  the  "use  and  abuse"  tests, 
set  forth  in  16  CFR  1500.50  through 
1500.53,  do  not  ban  any  toy  or  children's 
article.  For  that  reason,  section  3(e)  of 
the  FHSA,  15  U.S.C.  1262(e),  regarding 
the  issuance  of  a  rule  to  ban  a  toy  or 
children's  article  presenting  an 
electrical,  mechanical,  or  thermal 
hazard,  is  not  applicable  to  this 
proceeding. 

D,  Comments  Received  and  Commission 
Responses 

In  response  to  the  notice  proposing  to 
change  the  impact  surface  specified  in 
the  regulation  (54  FR  52418.  December 
21, 1989).  the  Commission  received 
comments  from  the  Toy  Manufacturers 
of  America  (TMA):  the  Juvenile  Products 
Manufacturers  Association  (JPMA);  and 
Kiddie  Products,  Inc.  The  issues  raised 
by  these  comments  and  the 
Commission's  resolution  of  those  issues 
are  discussed  below. 

The  TMA  and  the  JPMA  have  identical 
comments.  They  recommend  that  the 
regulations,  as  amended,  contain 
language  lo  the  effect  that  the  new 
requirement  for  a  vinyl  (asbestos  free) 
impact  surface  is  equivalent  to,  and  will 
provide  results  identical  to,  the  vinyl- 
asbestos  tile  being  replaced.  They  note 
that  a  statement  of  equivalency  is  found 
in  the  explanatory  language  to  the 
proposed  regulations  and  urge  that  it  be 
included  in  the  regulation  itseir.  Since 
the  results  from  testing  on  the  two 
surfaces  are  identical,  the  Commission 
is  adding  such  a  statement  of 
equivalency  to  the  amended  regulation 
itself. 

Kiddie  Products,  Inc.,  recommends 
that  both  the  alternative  vinyl  tile, 
which  it  finds  acceptable  as  a  substitute 
for  the  vinyl  asbestos  tile  in  the  current 
rules,  and  the  vinyl  asbestos  tile,  be 
used  in  the  impact  tests.  The 
Commission  believes  that  if  must  have 


but  one  impact  surface  to  conduct  its 
own  testing  efficiently.  Accordingly,  the 
Commission  has  decided  not  to  use 
alternative  testing  surfaces  to  implement 
its  own  impact  testing  procedures.  After 
this  regulation  becomes  effective,  the 
Commission  intends  to  test  products  by 
using  only  the  abestos-free  vinyl  tile 
specified  in  the  amended  regulation. 

E.  Impact  on  Small  Business 

Section  603  of  the  Regulatory 
Flexibility  Act  (RCA).  5  U.S.C.  603. 
requires  agencies  to  prepare  and  make 
available  for  pubhc  comment  an  initial 
regulatory  flexibility  analysis  of  the 
impact  of  a  proposed  rule  on  small 
entities,  including  small  businesses. 
Section  605(b)  of  the  RCA  provides  that 
an  agency  is  not  required  to  prepare  a 
regulatory  flexibility  analysis  when  the 
agency  certifies  that  the  rule  will  not.  if 
issued,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  accordance  with  section 
605(b)  of  the  RFA.  the  Commission 
certifies  that  the  amendment  set  forth 
below  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  final  rule  set  forth  below 
substitutes  commercially  available 
vinyl-composition  tile  for  a  material 
which  is  generally  unavailable  as  a 
component  of  the  surface  used  for  the 
impact  tests  specified  by  16  CFR 
1500.51(b),  1500.52(b).  and  1500.53(b). 
The  Commission's  purpose  for  this  final 
rule  is  to  enable  manufacturers, 
importers,  and  sellers  of  toys  and 
children's  articles  to  duplicate  the 
impact  surface  to  be  used  by  the 
Commission  when  peH'orming  the  "use 
and  abuse"  tests,  specified  by  16  CFR 
1500.51  through  1500.53,  if  those  firms 
elect  to  conduct  any  of  those  tests.  As 
noted  above,  provisions  of  the  the  FHSA 
and  16  CFR  1500.50  through  1500.53  do 
not  require  any  person  or  firm  to 
conduct  premarket  tests  of  any  toy  or 
children's  article.  Toys  and  children's 
articles  must  comply  with  applicable 
requirements  when  tested  by  the 
Commission. 

Firms  which  have  constructed  the 
impact  surface  using  the  vinyl-asbestos 
tile  specified  by  previous  provisions  of 
the  "use  and  abuse"  lests  will  not  be 
required  to  replace  that  tile  with  the 
asbesto5-free  vinyl-composition  title 
described  in  this  rule.  As  noted  above, 
tests  and  analyses  performed  by  the 
Com.mission  demonstrate  that  impact 
tests  conducted  by  dropping  objects 
onto  a  surface  covered  with  asbestos- 
free  vinyl-composition  tile  will  yield  the 
same  results  as  those  obtained  dropping 
the  same  objects  onto  a  surface  covered 
with  asbestos-free  vinyl-composition 


tile.  The  Commission  will  recognize 
impact  tests  conducted  on  a  surface 
covered  with  vinyl-asbestos  tile  meeting 
the  requirements  of  Federal 
Specification  SS-T-312A  as  equivalent 
to  impact  tests  conducted  on  a  surface 
covered  with  asbestos-free  vinyl- 
composition  tile. 

(Note:  Any  firm  contemplating  removal  of 
vinyl-asbestos  tile  should  not  sand  that  tile  or 
its  backing.  Sanding  vinal-asbestos  tile  or  its 
backing  can  place  fine  particles  of  asbestos  in 
the  air.  These  asbestos  particles,  if  inhaled, 
may  cause  cancer.  If  removal  is 
contemplated,  contact  a  certified  asbestos 
removal  consultant  or  conU-actor  Do  not 
remove  tile  without  appropnate  precautions] 

G.  Conclusion  and  Proposal 

In  accordance  with  provisions  of  the 
FHSA.  15  U.S.C.  1279(a).  and  under  the 
authority  of  the  CPSA.  15  U.S.C.  2079(a). 
the  Commission  hereby  amends  chapter 
II,  subohapter  C,  part  1500  of  title  16  of 
the  Code  of  Federal  Regulations,  as 
follows: 

List  of  Subjects  in  16  CFR  Part  1500 

Consumer  protection.  Infants  and 
children.  Toys. 

1.  Section  1500.51(b)(2)  is  revised  as 
follows: 

§  1500.51    Test  methods  for  simuiat(r>g  use 
and  abuse  of  toys  and  other  articles 
Intended  for  use  by  children  18  months  of 
age  or  less. 
*         •         •         •         • 

[b]  Impact  test  '  '  ' 
(2)  Impact  medium.  Thp  impact 
medium  shall  consist  of  a  '/g-mch  (0.3- 
centimeter)  nominal  thickness  of  type  IV 
vinyl-composition  tile,  composition  1 — 
asbestos  free,  as  specified  by 
paragraphs  12  and  3.1.4  of  Interim 
Amendment-1{"VD).  dated  November  14. 
■1979,  to  the  Federal  Specification 
entitled  Tile.  Floor:  Asphalt.  Rubber, 
Vinyl,  Vinyl-Asbestos.  SS-T-312B, 
dated  October  10. 1974.'  over  at  least  a 
2.5-inch  (6.4-centimeter)  thickness  of 
concrete.  The  impact  area  shall  be  at 
least  3  square  feet  (0.3  square  meter). 
The  Commission  recognizes  that  this 
specified  impact  medium  is  the 
equivalent  of.  and  will  yield  the  same 
impact  test  results  as,  a  surface  covered 
with  vinyl-asbestos  tile  meeting  the 
requirements  of  Federal  Specification 
SS-T-312A. 

2.  Section  1500.52(b)(2)  is  revised  as 
follows: 


'  These  documents  may  be  ordered  from  Ihe 
General  Services  Administration  Specifications 
Lnit.  Room  6654.  7th  and  D  Streets.  S.W'.. 
Washington.  DC.  20407  The  pnce  of  the 
tpecinoition  and  amendment  is  SI  00. 
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S  isoo.»  tmi 

and  abMM  o(  toy* 

Mmrtirt  tar  m»  by  tWMnn  ovw  it  but 

not  over  36  motttm  o(  ag*. 

•        •        •        •        * 

[b]  fmpact  test  '  '  ' 
(2)  Impact  medium.  The  impact 
medium  shall  consist  of  a  '4-inch  (0.3- 
centimefer)  nominal  thickness  of  type  IV 
vinyl-r.nmposition  tile,  composition  1 — 
asbestos  free,  as  specified  by 
pai^gTHpii*  1-2  and  3.1.4  of  Interim 
Amendment-l|YD),  dated  November  14. 
1979.  lo  the  Federal  Specification 
entitled  Tile,  Floor  Asphalt,  Rubber. 
Vinyi  Vinyl-Asbestos,  SS-T-312B. 
dated  October  10, 1974.'  over  at  least  a 
2.5-inch  (6.4-centimeterI  thickness  of 
concrete.  Tbe  impact  area  shall  be  at 
least  3  square  feet  (a3  square  meter). 
The  Commission  recognizes  that  this 
specified  impact  medium  is  the 
equivalent  of.  and  will  yield  the  same 
impact  test  results  as,  a  surface  covered 
with  vinyl-asbestos  tile  meeting  the 
requiremento  of  Federal  Specification 
SS-T-312A. 

3.  Section  1500.53(b)(:)  is  revised  as 
follows; 

S  1500.S3    last  matbods  tor  simulating  use 
and  abuaa  of  toys  and  ottMr  articles 
Intandad  tor  uaa  by  ctUidrwi  owar  36  but 
not  over  M  monttia  ol  aga^ 
•        •        •        •        • 

[h]  Impact  test  '  *  * 
(2)  Impact  medium.  The  impact 
medium  shall  consist  of  a  ''s-inch  (0.3- 
centimeter)  nominal  thickness  of  type  FV 
vmyl-€or»po«i*Ton  tile,  composition  1 — 
Hshestos  free,  as  specified  by 
paragraphs  1.2  and  3.1. 4  of  Intenm 
Amcndment-1(YD}.  dated  November  14. 
1979.  to  the  Federal  Specification 
entitled  Tile,  Floor  Asphalt.  Rubber. 
Vinyl.  Vinyf-Asbestos,  SS-T-312B, 
dated  October  10, 1974.'  over  at  least  a 
2,5-inch  (8.4-centimeterl  thickness  of 
concrete.  The  impact  area  shall  be  at 
least  3  square  feet  (0.3  square  meter). 
The  Commission  recognizes  that  this 
specified  impact  medium  )S  the 
equivalent  of,  and  will  yield  the  same 
impHct  test  results  as,  a  surface  covered 
uilh  vinyl-asbestos  tile  meeting  the 
rvquirements  of  Federal  Specification 
SS-T-312A. 

Dated  December  28.  1990. 
Sady*  &  Dunn. 

Sfcn-lary.  Consumer  Pniducl  Safety 

Commission. 

]KR  !)(«.  9O-30e07  Filed  12-31-90:  8:45  am| 
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SUMMAWV:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  its  seventh  annual  final  rule 
determining  the  growth  rate  and 
flotation  cost  adjustment  factors  to  be 
used  in  the  quarterly  indexing  procedure 
during  the  year  beginning  February  1, 
1991.  A  discounted  cash  flow  fDCF) 
formula  has  been  established  to 
determine  the  average  cost  of  common 
equity  and  a  quarterly  indexing 
procedure  to  calculate  benchmark  rates 
of  return  on  common  equity  for  public 
utilities.  For  this  seventh  annual 
proceeding,  the  Commission  concludes 
that  during  the  12  months  beginning 
February  1, 1991.  the  growth  rate  will  be 
4.3  percent  and  the  appropriate  flotation 
cost  adjustment  factor  is  0.02  percent. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  Idnuary  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  further  technical  informalion 
contact: 

Marvin  Rosenberg,  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street 
NE,.  Washington,  DC  20426,  (202)  208- 
1283. 

For  further  legal  information  contact: 
MaryLou  Lnndin,  Office  of  the  General 
Counsel,  Federal  F>nergy  Regulatory 
Commissjon.  825  N  Capitol  Street 
NE.,  Washington,  DC  2042a  (202)  20fr- 
1243. 
SUPi»i.»«ENTARV  information:  In 
addition  to  publishmg  the  full  text  of  this 
document  m  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308,  941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (Cire),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 


using  a  personal  computer  with  a 
modem  by  dialing  (202)  206-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
fromn  the  date  of  issuance.  The 
complete  text  on  diskette  in 
WordPe'^ect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in   oom  3308. 
941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing  its 
annual  final  rule  determining  the  growth 
rate  and  flotation  cost  adjustment  to  be 
used  in  the  quarterly  indexing  procedure 
during  the  year  beginning  February  1. 
1991.  The  Commission  has  established  a 
discounted  cash  flow  (DCF)  formula  to 
determine  the  average  cost  of  common 
equity  for  the  jurisdictional  operations 
of  public  utilities  and  a  quarterly 
indexing  procedure  to  calculate 
benchmark  rates  of  return.'  This  is  the 
seventh  annual  proceeding.*  The 


'  The  term*  "pul)lic  ulililies'  and  "electric 
iililities"  are  used  inferchargpably 

•  The  annual  pToceedinjw  were  first  psiaMished 
tiy  Ord(-r  No.  3S8.  Generic  Dclermin.iuon  i>f  Rale  o( 
Return  on  Common  Equity  for  Electric  Cliiilif-t  49 
VK  29.iHfi  Duly  25, 1984).  l-'EKC  Sl.ilutes  and 
Kc-giilHimrn.  Regulations  Preamhlcs  14«2-l«fl.'")  f 
nil.Sfla  |)iil*  18.  1«84).  rrh/irir-mfd  OrdiT.N'o  ;M»-A 
4H  KR  46.351 1  November  28.  1964 1 ,  The  Tirsl  annual 
priKecdinR  resulted  in  Order  No.  420.  50  FR  21.802 
(May  29,  IMflSj.  FERC  Slalutus  and  Rejiul.iiions. 
Regulations  IVeamliles  1<W2-19«S  H  .in.M4  (May  20 
1<)85|.  rchi;  drnifd.  Order  No  420-A,  50  ffi  34.086 
(.Aiigusl  23,  19851.  The  second  annual  prticerdna 
ri-sull.-d  in  Order  No.  442.  51  FR  M3  H.inuary  H 
IWhI.  Ill  KKRC  SlatulPS  and  Regulations  %  30.1)77 
|I)c(  ember  2B.  19851.  rphii  umiitrd  ir  pari,  denied  in 
port.  Order  No.  442-A.  51  F^R  22.505  I  |unp  20.  19881. 
The  third  annual  proceeding  resulted  in  Order  No. 
401.  52  FR  11  Danuary  2.  198"),  HI  FFJ<C  Statutes 
and  Rfgulation*  1  30.722  (Decemlxr  24.  1986).  rehx 
dinied.  Order  No.  4C1-A.  52  FR  575"  (February  26. 
1987),  The  fourth  annual  proceeding  resulted  in 
Order  No.  489.  53  FR  3342  (February  5.  1968).  Ill 
FKRC  Statutes  ami  Regubtions  f  .10  795  (January  29, 
1988).  rehfi  ifeiueJ.  Order  No.  489-A.  53  FR  11.991 
(April  12.  1988).  The  fifth  annual  proceeding  resulted 
in  Order  No.  510  53  FTl  51.752  (Dcreinber  23,  198R1. 
Ill  FKRC  Statutes  and  Regulations  ^  10,843 
(December  19,  1988).  The  sixth  annual  proceeding 
resulted  in  Order  No.  517.  5S  FR  146  (January  3. 
1990)  111  reRC:  Statutes  and  Regulations  H  30.871 
(Uecpmbpr  26. 19B9)  In  Order  No.  510.  the 
Commission  encouraged  wider  use  of  the  generic 
rule  of  return  in  individual  rases,  citing  several 
recent  cases.  Ser.  e.g.  Connecticut  Light  and  Power. 
43  WM:  !  m  5i18  at  62.264  62.267  ([une  22.  1088): 
rcA  g.  45  FERC  ^  61370  (I)<-cembrr  6  1988);  Yankee 
Alom«:  Klectnc  Co..  40  FT.RC  f  61  ,372  al  62,210 
(Sepl.mher  30. 19«7|.  re/iy  43  FF.RC  1  61  232  (May  8. 
1988)  0(  ean  State  Powsr.  44  FT.RCt  01  261  (August 
19,  1988):  and  Allegheny  Generating  Co  ,  44  FERC  \ 
61.436.  at  82.380  (September  30.  1988). 
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g,      Commission  concludes  that  the  growth 
rate  to  be  used  in  the  quarterly  indexing 
procedure  during  the  12  months 
beginning  February  1, 1991  will  be  4.3 
percenL  The  Commission  also  concludes 
that  0.02  percent  is  an  appropriate 
flotation  coftl  adjustment  factor  for  that 
period.  Benchmark  rates  of  return 
determined  through  these  procedures 
will  remain  advisory,  as  were  those 
resulting  from  the  previous  six  annual 
proceedings. 


II.  Background 

Section  205(a)  of  the  Federal  Power 
Act  (FPA)  requires  that  all  electric  rates 
subject  to  the  jurisdiction  of  the 
Commission  be  "just  and  reasonable."  ' 
In  the  exercise  of  this  statutory 
responsibility,  the  Commission  sets 
rates  of  return  on  common  equity  that 
are  fair  to  both  utility  ratepayers  and 
utility  stockholders.  The  allowed  rate  of 
return  is  now  determined  individually 
for  each  utility  on  a  case-by-case  basis 

In  July  1984,  the  Commission  adopted 
procedures  for  the  generic  determination 
of  a  benchmark  rate  of  return  on 
common  equity  and  for  its  application  in 
individual  cases.*  The  Commission  has 
conducted  six  prior  proceedings  to 
determine  the  average  cost  of  common 
equity  for  the  jurisdictional  operations 
of  public  utilities,  and  has  made  these 
benchmark  rates  of  return  advisory 
only.  Benchmark  rates  are  intended  to 
provide  guidance  to  parties  in  rate 
proceedings  and  to  serve  as  a  reference 
point  for  the  Commission  in  setting 
allowed  rates  of  return.  The  Commission 
again  requests  that  all  rate  case 
participants,  including  staff,  evaluate 
the  reasonableness  of  the  applicable 
benchmark  rate  of  return  in  light  of  the 
special  circumstances  of  the  specific 
utility. 

The  Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  on  July 
31, 1990,*  initiating  the  seventh  annual 
proceeding  to  establish  the  growth  rate 
and  flotation  cost  adjustment  factors  to 
be  used  in  the  quarterly  indexing 
formula  for  the  year  beginning  February 
1,1991.« 


M6LtSC824d(a)  (19881, 

*  Siec  supra  note  2. 

»  55  H»  32.0Be  (Amjiist  7.  1990).  IV  FT.RC  Slaltttes 
and  Regutalions  I  32.473  (July  31,  1990). 

'  Comnirnl  were  filed  by  American  Electric 
Power  Sei  vM.e  Corporation  l.-\EP|:  Boston  FJison 
Company.  El  Paso  Electric  Company  and  Montaup 
Fleclric  Comparry  jo'nity  (hereinafter,  Boston): 
Kdiaon  E>e<'.tnc  Institute  lEEIj:  and  Basil  L. 
Copciatiti  |r  ICopelaml).  In  addition,  comments 
were  received  from  the  Commission  s  Financial 
Analysis  Branch.  Office  of  Electric  Power 
Keguliilion. 


m.  Discusskm 

In  prior  proceedings,  the  Commission 
estabhshed  a  E)CF  methodology  for 
estimating  the  rate  of  return  on  common 
equity.  That  formula  t«: 
k  =  (^-l-.5g)y-^g 
where* 

k  =  market  required  rate  of  return 
y  =  curreB«  dividend  yield  (current  annual 

dividend  rate  divided  by  current  market 

price) 
g  =  expected  annual  dividend  growth  rate 
(l-f.5g)=diTidei>d  adjustment  factor  for 

quarterly  dividend  payments 

A.  Dividend  Yield 

The  dividend  yiel.l  used  in  this  DCF 
formula  is  the  median  of  the  dividend 
yields  of  those  companies  that  remain  in 
a  sample  of  utilities  after  application  of 
certain  screening  criteria.  The 
Commission  begins  with  a  group  of 
publicly-traded  electric  utiliues  or 
combination  companies  that  meet  the 
following  standards: 

(1)  The  utility  is  predominantly 
electric; 

(2)  The  stock  of  the  utility  is  traded  on 
either  the  New  York  or  the  American 
Stock  Exchange; 

(3)  The  utility  is  included  in  the 
Compustat  PC  Utility  data  base:  and 

(4)  The  utility  is  not  excluded  by  the 
Commission  based  on  a  case-by-case 
determination  that  its  data  are 
unavailable  or  inappropriate.' 

A  list  of  the  98  public  utilities  to  be 
used  in  the  quarterly  updates  is  included 
as  Appendix  A  to  this  rule.* 

To  compute  the  quarterly  dividend 
yield  the  Commission  excludes 
companies  from  the  sample  if: 

(l)The  company's  common  slock  is 
no  longer  publicly  traded  due  to  merger 
or  other  action; 

(2)  The  company  has  decreased  or 
omitted  a  common  dividend  payment  in 
the  current  or  three  prior  quarters;  or 

(3)  The  Commission  determines  on  a 
case-by-cas©  basis  that  some  other 
occurrence  has  caused  the  dividend 
yield  for  that  company  to  be 
substantially  misleading,  which  biases 
the  resulting  quarteriy  average. 

The  quarterly  dividend  yield  for  each 
company  is  computed  by  dividing  the 


'  Southwestern  PuWic  Service  Company,  which 
meets  the  Tirst  three  standards,  is  excluded  from  the 
sample  because  it.s  fiscal  >  ear  docs  not  end  at  the 
conclusion  o^  a  calendar  quarler  This  uncommrm 
fiscal  year  causes  its  dividend  yiold  to  be  out  of 
step  with  the  rest  of  the  sample  companies. 

'  Thore  are  two  changes  from  the  sample  of  98 
utilities  used  in  the  sixth  annual  proceeding:  (1) 
Norlhwe»(em  PmWic  SefVK;e  (NPS)  began  Iradmg  on 
the  ftew  York  Slock  hjichange  on  May  8.  1990.  and 
has  t>een  added  to  the  sample:  and  (2)  NECO 
Entervrises.  Inc  ,  ;NPT)  sold  the  Newport  Electric 
Corporation  in  March  1990  Consequently,  NECO 
Enterprises,  Inc.  has  been  dropped  from  the  sample 


dividend  rate  by  tbe  price.  The  dividend 
rate  is  the  "indicated  dividend  rate, " 
which  is  the  last  declared  quarterly 
dividend  multiplied  by  four  The  price 
used  in  calculating  the  quarterly 
dividend  yield  is  the  simple  average  of 
the  three  monthly  high  and  low  prices 
for  that  utility  for  the  quarter.  The 
dividend  yield  used  in  the  quarterly 
indexing  procedure  is  the  average  of  the 
two  most  recent  quarterly  median  yields 
for  the  entire  sample  * 

B.  Growth  Rate 

In  the  NOPR.'**  the  Commission 
proposed  to  rely  primarily  on  a 
fundamental  analysis  approach  and  to 
estimate  the  expected  long-term 
constant  growth  rate,  as  it  has  in  the 
prior  proceedings."  In  a  fundamental 
anal^-sis  approach,  the  two  underlj-ing 
components  of  expected  annual 
dividend  growth  (growth  from  retention 
of  earnings  and  growth  from  sales  of 
new  common  stock)  are  e\'aluated. 
Growth  from  retention  of  earnings,  or 
"internal  growth",  is  a  function  of  the 
expected  retention  ratio,  "b",  and  the 
expected  earned  rate  of  return  on 
common  equity,  "r".  Growth  from  sales 
of  new  common  stock,  or  "external 
growth",  is  a  function  of  the  amount  of 
stock  expected  lo  be  sold  in  relation  to 
the  company's  existing  common  equity. 
"s",  and  the  expected  price  at  which 
those  sales  are  made  relative  to  book 
value  "v".  The  formula  for  estimating 
the  growth  rate  based  on  this 
fundamental  analysis  is  g  =  br-rsv. 

The  Commission  also  proposed  to    > 
consider  other  data  and  methods  for 
estimating  the  expected  growth  rate, 
including  a  two-stage  growth  analysis. 
primarily  lo  check  on  the 
reasonableness  of  its  growth  rate 
determination  based  on  the  fundamental 
analysis.'* 

Three  commenters  make  growth  rate 
recommendations,  ranging  from  3.3 
percent  by  Copeland  to  4  3  percent  by 
both  Boston  and  EEL  See  Table  1.  Table 
2  presents  the  raw  growth  rate  data  on 
which  the  commenters  relied.  Based  on 
its  review  and  evaluation  of  the  growth 
rate  analyses  submitted  by  the 
commenters  in  this  proceeding,  the 
Commission  finds  the  expected  growth 
rate  for  use  in  the  quarterly  indexing 
procedure  during  the  12  months 
beginning  February  1,  1991  to  be  4J 
percent. 


•18CF"R37  4tl9W) 

■•  55  FR  32.0B8  {\Hf«»*  7  ISon)  IV  FTCRC  Stalotcs 
and  Regulations  t3r473  duly  31   1990). 

' '  See  tupra  note  2. 

"  The  two-stage  analysis  involves  separate 
evaluation  of  near-term  and  long-term  dividend 
growth  expet;lation«. 
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Table  i.— Summary  of  Growth  Rate 
Recommendations 


Table  i  —Summary  of  Growth  Rate 
Recommendations— Continued 


Table  1.— Summary  of  Growth  Rate 
Recommendations— Continued 


Comm«»it«r 

Growth 

ml* 

Bm«  (or 

recomm«ocl«tioo« 

1   Boston    

2.  EEI 

43 
4.3 

1.  Hi»tooc«l  EPS  •nd 
DPS  growth  'ties 

2.  ProtKtad 
(undam«ntal  analysis. 

3.  Analyst  (oracasts. 

1  Histoncal  EPS  and 

DPS  growth  rates 

Comn>6r)t6r 


Growth 
rata 


3.3 


Basis  (or 
recommendations 


Commenter 


2.  Base-year 

fundamental  analysis 

3.  Proiected 
fundamental  analysis. 

4.  Analyst  lorscasts. 
1.  Histoncal  EPS  and 

DPS  growth  ratea. 


Growth 
rate 


Basis  (or 

recommendations 


2.  Base-year 
fundamental  analysis. 

3.  Analyst  forecasts. 


3.  Copeland... 

Table  2.— Raw  Growi  h  Rate  Data 


Rale<s) 


Hwtoncal  OPS  Growth  Rates: 
3  70 


3  06 

3  40 

4  30 

4.t4 


Historwal  EPS  Growth  Rates: 
3.60 


3  87 
140 

4  70 
4  63 


Histoncal  Book  Value  Growth  Rataa: 

3.10 

Base-vaar  Fundamental  Growth  Rates: 


4.31 

278 

3  15 -. 

Analyst  Near-Term  ForacntK 

4.0 

35 

3.4 

3.5. _ 

3.1 

3.5  „ 

3.5 


Type  o(  rate 


5- year  median 
5-year  median    . 
5-year  average 

10-year  median  . 
10-year  median.. 


5-y«ar  median. ... 
5-year  median... 
5-year  average 

10-year  median 
lO-year  median  . 

S-year  average .. 


ib)ir)-^(.$Hv).. 

4.12  +  019 

2.69 -t- 0.09 

2.54 -f  0.61  '..._ 


3  4 

3  2 

30. 

4  3 
4.0. 
3  9 


I/B/E/S  median 

I/B/E/S  median „ 

Value  Une  OPS  median... 
Value  Une  DPS  median... 
Value  Une  OPS  median... 
Value  Une  EPS  median... 
Value  Une  EPS  median  ._ 
Value  Une  EPS  mean 


Commenter 


Value  une  Booti  Value  mean... 

Memll  Lynch  DPS  median  „ 

Merrill  Lynch  EPS  mean 


Salomon  Brothers  Nomiaiized  Growth.. 
Sakynon  Brothers  Normalized  Growth.. 


Boston 
EEI 

Copeland 
Boston. 

EEI 

Boston 

EEI. 

Copeland 

Boston 

EEI. 

Copeland. 


Boston. 

EEI. 

Copeland 

Boston 

EEI. 

Boston. 

EEI. 

Copeland. 

Boston. 

EEI. 

Copeland. 

Copeland. 

Boston. 

Boston. 

Boston. 

EEI. 


DPS— Dividends  per  share 

FPS— Earnings  per  share 

I/B/E/S— Institutional  Brokers  Estimate  System. 

'  TNs  tigure  is  revised  from  0  8  m  order  to  correct  a  mathematical  error  See  infra  note  41. 


V  Growth  Rate  Recommendations 

a.  Boston's  recommendation.  Boston 
recommends  a  growth  rate  of  4.3 
percent,  based  on  a  combination  of 
historical  growth,  fundamental  analysis, 
and  projections  by  analysts  and 
investment  advisory  services.'*'* 

For  its  fundamental  growth  rate 
analyses.  Boston  calculates  the 
individual  components  of  internal 
growth,  "b"  and  "r",  and  external 
growth,  "s"  and  "v".  It  computes  the 
historical  retention  ratio,  "b",  of  the 
Value  Line  Electric  Utility  Composite  for 
the  period  1980-1989.  During  1989  the 
retention  ratio  was  25.8  percent.  Over 
the  past  10  years  it  averaged  about  30 


■  Boston  Commenis  at  9.  24. 


percent:  in  five  of  the  ten  years  the 
retention  ratio  was  less  than  30  percent, 
end  in  the  other  five  years  it  was  greater 
than  30  percent. 

Boston  believes  that  the  retention  rate 
for  electric  utilities  in  the  future  will  be 
higher  than  the  current  low  level.  First,  it 
notes  a  tendency  for  retention  rates  to 
be  low  when  utility  earned  returns  are 
low  and  high  when  utility  earned  returns 
are  high.  This  tendency  coupled  with  a 
Value  Line  projection  that  earned 
returns  in  1992-1994  will  be  about  1.5 
percentage  points  higher  than  in  the 
current  year,  leads  Boston  to  conclude 
that  investors  would  expect  a  higher 
retention  rate  in  the  future.  Second, 
Boston  contends  that  most  growth 
projections  indicate  that  over  the  next 


several  years  growth  in  earnings  will  be 
greater  than  growth  in  dividends  and 
consequently  retention  rates  will 
increase. 

Based  on  its  review  of  historic 
retention  ratios  and  its  analysis  of  the 
projected  direction  of  retention  ratios, 
Boston  concludes  that  a  retention  ratio 
of  30  percent  for  the  electric  utility 
industry  is  warranted.'* 

Boston  bases  its  estimate  of  the 
expected  return  on  equity,  "r".  on  three 
factors.  First,  Boston  examines  the 
historic  earned  rates  o'  return  for  the 
Value  Line  Electric  Utility  Composite 
from  1980  through  1989.  It  finds  that  the 
industry  average  earned  rates  of  return 


'»W.  13-16. 
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between  1962  and  1987  fluctuated 
between  13.5  and  14.5  percent,  with  an 
average  of  14.0  percent.  The  return 
declined  to  12.3  percent  in  1988,  and  siili 
further  to  11.9  percent  in  1989.  Second. 
Boston  takes  into  consideration  Value 
Line's  projected  return  on  equity  for  its 
Electric  Utility  Composite  for  the  period 
1992-1994  of  13.4  percent.  "Third, 
Boston  examines  Value  Line  s  projected 
return  on  equity  for  82  electric  utilities 
for  1993,  and  finds  that  the  average  of 
the  projected  median  returns  is  13.6 
percent.  Based  on  its  analysis  of 
historical  earned  returns  and  industry 
and  company  projections,  Boston 
concludes  that  investors  expect  a  13.75 
percent  earned  rate  of  return  on 
common  equity.'^ 

Next,  using  an  expected  retention 
ratio,  "b",  of  30  percent  and  an  expected 
earned  rate  of  return  on  average 
common  equity,  "r",  of  13.75  percent. 
Boston  calculates  an  internal  growth 
rate  for  the  industry  of  4.12  percent.'* 

Boston  then  estimates  external 
growth,  "sv"."  First.  Boston  uses 
historical  EEI  data  and  Value  Line 
projections  to  estimate  the  value  of  "s". 
Boston  states  diat.  according  to  the  1989 
Financial  Review  published  by  EEI, 
electric  utility  external  financing  was 
0  85  percent  of  1988  total  common 
equity.  Boston  finds  that  the  Value  Line 
projections  imply  a  value  for  "s"  for  the 
1992-1994  period  of  about  0.60  percent. 
Boston  states  that  utility  construction 
programs,  and.  consequently,  external 
financing,  have  recently  been  relatively 
low  and  that  they  may  remain  at  low 
levels  for  the  near  future.  However, 
Boston  believes  that  in  the  longer  term 
investors  expect  construction  spending 
levels  to  revive,  particularly  in  the  wake 
of  recently  enacted  clean  air  legislation. 
Based  on  this  reasoning.  Boston  believes 
that  0.75  percent  is  a  conservative 
estimate  of  investors'  long-run 
expectations.^" 

Second,  Boston  estimates  the  value  of 
the  "v"  component  to  be  0.254.  This 
estimate  is  based  on  a  Value  Line  1992- 
1994  projection  of  1.34  for  the  pnce-book 
ratio,  which  is  calculated  by  multiplying 
the  projected  return  on  average  equity  of 
13.4  percent  by  the  projected  price- 


earnings  ratio  of  10.0.*'  Thus  having 
determined  the  values  of  "s"  and  "v". 
Boston's  estimate  of  external  growth, 
"sv",  is  0.19  percent  (0.0075  x  0254). 
Total  projected  growth,  the  sum  of  the 
internal  growth  rate  and  the  external 
growth  rate,  is  4.31  percent. 

In  addition.  Boston  provides  another 
perspective  by  reviewing  historical 
growth  rates  and  near-term  growth  rate 
forecasts  of  earnings  and  dividends. 
Boston  calculates  the  median  5-year  and 
10-year  historical  growth  rates  of 
earnings  and  dividends,  using  its  82- 
company  sample.**  Boston  finds  that  for 
the  ten  years  ending  in  1989.  the  median 
dividend  and  earnings  growth  rates 
range  from  4.3  percent  to  4.7  percent.  For 
the  most  recent  five  years  the  range  is 
3.6-3.7  percent. 

Boston  asserts  that  the  most  recent  5- 
year  historic  growth  rates  underestimate 
investors'  expectations  of  future  growth. 
Boston  argues  that  investors  do  not 
expect  the  large  amounts  of  write-offs 
utilities  incurred  in  recent  years  to 
continue,  and  therefore  investors  will 
discount  historic  growth  rates 
(particularJy  the  5-year  growth  rates)  in 
forming  their  expectations  concerning 
future  industry  growth.  Based  on  this 
historical  perspective.  Boston  concludes 
that  it  would  be  conservative  to  expect 
a  growth  rate  in  the  4.0-4  5  percent 
range." 

Boston  also  reviews  near-term  growth 
rate  forecasts  of  earnings  and  dividends, 
examining  forecasts  made  by  several 
analysts  and  investment  advisory 
services.  In  particular,  Boston  looks  at: 
(1)  Value  Line's  projections  for  earnings 
of  3.5  percent,  and  for  dividends  of  3.4 
percent;  (2)  Merill  Lynch's  projections 
for  earnings  of  4.3  percent,  and  for 
dividends  of  3.0  percent;  (3)  I/B/E/S's 
projections  for  earnings  of  4.0  percent: 
and  (4)  Salomon  Brothers'  projections 
for  earnings  and  dividends  of  4.0 
percent.'*  Boston  theorizes  that 
investors  today  do  not  put  much  weight 
on  growth  projections  below  4.0  percent, 
because  such  a  growth  level  would 
imply  that  the  cost  of  common  equity  is 
not  much  higher  than  the  recent  cost 
(yield)  of  Baa  utility  bonds.  It  concludes 


"  Boflnn  stales  that  il  has  converted  Value  Line's 
figure  of  13.1  percent  which  reprpsents  the  return 
on  year-end  equity  in  1992-1994  io  thai  of  13.4. 
represcntinji  the  return  on  avernge  equity,  by 
utilizing  (he  formula  (211  ♦  C)/(2  -^  G).  where  "C" 
is  Ihe  growth  rale  in  aggregate  common  e<jiiily).  Id. 
alls. 

"Wat  16-17. 

"Id 

"■/rfat  17-21. 

"  Id  al  19-20. 


"  The  "v"  component  is  typically  computed  froiti 
the  following  formula: 
v  =  l-|l/(P/B)|, 

where; 

P/B  =  Price-Book  Ralio 
"  Sep  Bostnn  Comments  ai  .ippendix  7.  The  10- 
year  growth  tuble  rf/fletU  the  yean  1983-1989  The 
S-yenr  table  covers  the  period  from  1978  through 
1989.  Boston  Ctimmenls  al  10-11. 
■id.  at  12-13. 
■■"  Id.  at  2-3. 


that  4,0  percent  is  llie  expected  near- 
term  growth  rate.** 

Based  on  its  analysis  of  histoncal 
fundamental  and  projected  gowth  rates. 

Boston  concludes  that  an  appropriate 
growth  rate  for  Ihe  constant  growth  rate 
DCF  analysis  is  4.3  percent.  Boston 
notes  that  this  recommendation  is  the 
same  as  the  4.3  percent  growth  rale 
adopted  by  the  Commission  in  Order 
Nos.  510  and  517,*«  and  states  that  there 
is  independent  evidence  thai  investors, 
growth  expectations  have  not  changed 
since  then.  In  support  of  this  contention. 
Boston  states  that  (1)  According  to  data 
in  the  quarterly  benchmark  updates, 
dividend  yields  have  declined  by 
approximately  50  basis  points  during  the 
four  quarters  ending  June  1990  from  June 
1989  (7.91  percent  to  7.43  perctnt);  and 
(2)  A-rated  public  utility  bond  yields 
have  similarly  declined  for  the  year 
ending  June  1990  from  June  1989  (10  16 
percent  to  9.61  percent]  *■  Boston 
believes  that  any  change  in  the  cost  of 
common  equity  reflects  changes  in  the 
general  cost  of  money  in  the  economy, 
not  changes  in  investor  grcrwth 
expectations  abont  utilities.  It  ctntcludcs 
that  the  declining  dividend  yields  and 
the  declining  bond  yields  are  a  strrng 
indication  that  the  growth  expectations 
for  investors  are  about  the  same  as  they 
were  in  1989. 

b.  EEl's  recommendation.  EEIs 
recommendation  of  a  growth  rate  of  4.3 
percent  is  also  based  en  a  combination 
of  historical  growth,  fundamental 
analysis  and  analysts'  projections.^'" 
EEI  presents  fundamental  analyses 
using  both  base-year  data  and 
projections.  Its  base-year  estimate  of 
internal  growth,  "br".  is  derived  from  a 
sample  of  89  utilities  for  the  12  months 
ending  in  each  of  the  four  quarters  from 
June  1989  through  March  1990.  The 
average  of  the  median  internal  growth 
rates  of  each  utility  is  2.f>9  percent  '-* 
EEl's  estimate  of  extomal  growth, 
"sv",  is  0.088  percent  Its  estimate  of  the 
"s"  component,  the  proportion  of  new 
stock  issued,  during  the  year  ending 
June  1990.  is  0  37  percrnt  This  estimate 
is  the  ratio  of  the  total  value  of  the 
seven  new  public  utility  common  stock 
issues  during  the  period  to  the  industry 
average  common  equity  for  the  period. 
EEl's  estimate  of  the  "v"  component  of 
0.237  is  derived  from  the  median  price- 
book  ratio  of  1,31  for  the  compitnies  in 


"  /rf.  at  22-24. 

*•  Sec  supra  note  2. 

=  '  Boston  Comments  at  24-25. 

••"  F.F.I  AllachmenI  A  al  13. 

"  Id.  at  8.  F.EI  estimates  internal  growth  tor  eadi 
utility  by  multiplying  a  utililys  relenlion  ratio,  ■b". 
by  ilK  return  on  common  equity,  "r". 


14 


Federal  Register  /  Vol.  56.  No.  1  /  Wednesday,  January  2.  1991  /  Rules  and  Regulations 


its  sample  of  utilities.  Adding  EEI's 
base-year  internal  growth  estimate  to  its 
external  growth  estimate  produces  an 
estimated  base-year  grov;th  rate  of  2.8 
percent."* 

EEI's  projection  of  fundamental 
internal  growth  is  4.0  percent,  and  is 
derived  from  Value  Line  projections  of 
retention  growth  for  1992-1994  and 
1991-1993."  EEI  projects  external 
growth  as  0.3  percent.  Its  projection  of 
"s"  is  1.2  percent,  based  on  EEI's  own 
estimates  of  industry  construction 
expenditures  and  projected  common 
stock  equity  balances  for  the  period 
1990-1993." 

EEI's  projection  of  the  "v"  component. 
0.254.  is  based  on  Value  Line's  projected 
price-book  ratio  of  1.34  for  the  period 
1992-1994.  EEI  calculated  "v"  by 
multiplying  the  projected  return  on 
average  equity  of  13.4  percent  by  the 
projected  price-earnings  ratio  of  10.0.^^ 

EEI  compares  its  base-year  growth 
rate  (2.8  percent)  and  projected 
fundamental  growth  rate  (4.3  percent), 
and  concludes  that  investors  may  have 
expectations  of  significant  dividend 
growth  over  the  base  year.'* 

EEI  also  reviews  historical  data  as 
well  as  projections  of  near-term  growth 
rates  of  earnings  and  dividends, 
historical  payout  ratios  and  return  on 
equity.  It  calculates  the  five  and  ten- 
year  median  growth  rates  of  earnings 
and  dividends  for  a  sample  of  89 
utilities.  For  the  ten  years  ending  in  1989 
the  median  earning  and  dividend  growth 
rates  were  about  3.8  percent.  For  the 
five  years  ending  in  1989  the  median 
earning  and  dividend  growth  rates  were 
1.5  and  2.89  percent,  respectively.** 
EEI  suggests  that  these  historical 
growth  rates  may  be  poor  indicators  of 
investor  expectations  about  future 
industry  growth.  EEI  states  that 
historical  growth  rates  reflect  the 
substantial  negative  growth  rates  in  per 
share  earnings  and  dividend^ 
experienced  by  some  utilities  during  the 
period.  EEI  suggests  that  some  of  the 
negative  growth  is  the  result  of  one-time 
events,  such  as  write-offs  due  to  FASB- 
90  and  FASB-92,  and  do  not  reflect  long- 
term  financial  trends.  EEI  concludes  that 
investors  are  unlikely  to  expect 
continued  negative  growth  rates  in  the 
utility  industry,  and.  therefore,  caution 
should  be  exercised  in  using  such 
growth  rates  as  indicators  of  investors' 


expectations  about  future  industry 
growth." 

EEI  proceeds  to  recalculate  five  and 
ten-year  growth  rates,  excluding 
negative  growth  rates  in  earnings  and 
dividends.  It  finds  ten-year  growth  rates 
of  earnings  and  dividends  of  4.63  and 
4.14.  and  five-year  growth  rates  of  3.97 
and  3.08  percent.  EEI  asserts  that 
utilizing  historical  data  that  excludes 
negative  growth  rates  provides  a  better 
basis  for  estimating  future  growth  rates, 
since,  according  to  EEI,  it  is  unlikely  that 
investors  expect  continued  negative 
growth." 

Finally,  EEI  reviews  near-term  growth 
rate  forecasts  of  earnings  and  dividends 
of  three  analysts  and  investment 
advisory  firms:  (1)  Value  Line  projects 
earnings  of  3.5  percent,  and  dividends  of 
3.5  percent;  (2)  Salomon  Brothers 
projects  a  five-year  "normalized" 
giowth  rate  for  both  earnings  and 
dividends  of  3.9  percent;  and  (3)  I/B/E/S 
projects  earnings  of  3.5  percent.** 

Based  on  the  above  analyses,  EEI 
concludes  that  investors  expect  an 
average  future  growth  rate  of  4.3 
percent.  Noting  that  the  Commission 
adopted  a  4.3  percent  growth  rate  in 
Order  No.  517,  EEI  states  that  it  believes 
that  this  rate  is  generally  consistent  with 
other  projections  and  with  historical 
growth  rates." 

c.  Copeland's  recommendation. 
Copeland  recommends  a  growth  rate  of 
3.3  percent  on  the  basis  of  historical 
growth,  base  year  fundamental  analysis 
and  Value  Line  projections.  His 
fundamental  analysis  growth  rate,  3.1 
percent,  is  based  primarily  on  base-year 
values.  The  fundamental  analysis  uses  a 
sample  of  85  utilities  and  Value  Line 
projections  of  growth  in  industry 
capital. *° 

Copeland  estimates  an  average  base- 
year  retention  ratio,  "b".  of  20  percent, 
and  an  average  base-year  return  on 
equity,  "r".  of  12.7  percent.  Copeland's 
values  for  "b"  and  "r"  generate  an 
internal  growth  estimate,  "br",  of  2.54 
percent.  Copeland's  estimate  of  the  "v" 
component,  0.24.  is  derived  from  a  base- 
year  average  price-book  ratio  of  1.32.*' 
his  estimate  of  the  "s"  component  relies 
on  Value  Line's  projected  growth  in  total 
industry  capital,  2.5  percent,  for  the 
years  1990  through  1994.  Copeland's 


'"TSId  al9-n 
"  IJ  at  9 
"  Id.  al  10. 
"  Id.  al  10. 
"  Id  at  11. 
J*/./.  al3-l 


"  Id.  al  3-5. 

"  Id.  at  4-5. 

"  Id.  al  n-12. 

"  Id.  al  13. 

•0  Id  al  Copeland  Comments  at  2-5. 

*'  The  Commission's  analysis  indicates  that  Mr. 
Copel.-ind's  calculation  of  "v"  is  incorrect.  He 
convened  the  pricebook  rnlio  to  "v  "  by  subti^cllng 
one  from  the  price-book  ratio.  The  correct  formula, 
see  supra  note  21.  yields  a  value  for  "v"  of  0.24. 


values  for  "s"  and  "v"  yield  an  external 
growth  estimate,  "sv",  of  0.6  percent.** 

Copeland's  growth  analysis  also  relies 
on  historical  and  projected  growth  rates. 
He  finds  that  average  5-year  growth 
rates  of  earnings  and  dividends  are  1.4 
and  3.4  percent.  Copeland  recognizes,  as 
do  Boston  and  EEI,  that  historical 
growth  rates  are  relevant  only  to  the 
extent  that  investors  expect  them  to 
continue  into  the  future.*' 

Copeland  then  turns  to  projections  of 
earnings  and  dividends  made  by  Value 
Line  for  each  of  the  85  utilities  in  his 
sample,  and  finds  that  the  average 
projected  growth  rates  are  3.4  and  3.1 
percent.  Copeland  focuses  on  Value 
Line's  projections  for  dividend  growth, 
comparing  the  5-year  historical  average, 
3.4  percent,  to  the  projected  average  of 
3.1  percent,  and  concludes  that  it  is 
unlikely  that  investors  expect  projected 
growth  to  be  greater  than  recent 
historical  experience.** 

2,  Fundamental  Analysis 

Three  commenters,  Boston,  EEI,  and 
Copeland  present  detailed  fundamental 
analyses.  All  estimate  the  fundamental 
internal  growth  rate,  "br",  through  its 
individual  components,  which  are  the 
retention  rate,  "b".  and  expected  earned 
rate  of  return  on  common  equity,  "r". 

a.  Earnings  Retention  Rate  ("b") 
Analysis.  Boston  and  Copeland  present 
estimates  of  the  earnings  retention  rate, 
"b"  (1  minus  the  payout  ratio).  Boston 
finds  that  retention  rates  during  1989 
were  25.8  percent.  It  also  finds  that:  (1) 
During  the  past  10  years  the  retention 
ratio  averaged  about  30  percent;  and  (2) 
for  half  of  the  ten-year  period  the  ratio 
was  above  30  percent,  and  for  the  other 
half  of  that  period  it  was  below  30 
percent.**  Finally,  Boston  anticipates 
higher  industry  earned  returns.  Boston 
asserts  that  because  there  is  a  tendency 
for  high  retention  ratios  to  be  associated 
with  high  earned  rates  of  return,  the 
retention  rate  for  electric  utilities  will  be 
higher  in  the  future  than  the  current  low 
level.  Boston  concludes  that  a  30  percent 
retention  rate  is  appropriate.*" 

In  the  past  four  proceedings  the 
Commission  used  a  30  percent  projected 
retention  rate  in  its  calculations.  As  just 
noted,  Boston's  projection  is  30 
percent.*'  Copeland  considered  only 
recent  historical  data,  and  suggests  a 
payout  ratio  of  20  percent.**  The 


*'  Copeland  Comments  «l  4-5. 
♦'  Id.  al  4. 
«« Id. 

*'  Boston  Coiiiments  al  15-16. 

<«  Id.  at  16. 

*■<  Id. 

**  CopcUnd  Comments  al  5. 
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Commission  believes  that  investor 
expectations  are  based  on  more  than 
historical  data,  and.  therefore,  the 
Commission  would  require  additional 
analysis  to  support  Copeland's  use  of 
historical  data  as  the  sole  basis  of 
investor  expectations.  The  Commission 
co.icludes  that  the  evidence  supports  a 
continuation  of  a  long-term  expected 
earnings  retention  rate  of  30  percent. 

b.  Expected  earned  rate  of  return  on 
common  equity  ("r"j  analysis.  Boston's 
analysis  of  investors'  expected  earned 
rate  of  return  on  equity  "r"  is  13.6 
percent.*'  Copeland.  using  a  hisotrical 
base-year  analysis,  determines  that  the 
average  industry  return  on  equity  is  12.7 
''  percent.*" 

Boston  examines  historical  and 
projected  earned  returns  on  equity.  Its 
historical  analysis  covers  the  ten-year 
period  1980-1989.  Boston  analyzes  two 
projections  of  earned  returns.  Boston's 
first  analysis  is  based  upon  Value  Line's 
industry  composite  (1992-1994),  and 
Boston's  second  analysis  is  based  upon 
its  own  sample  of  89  electric  companies 
(1993).  The  projected  return  on  average 
equity  for  the  composite  is  13.4  percent, 
and  the  projected  return  for  the  sample 
is  13.6  percent.  On  the  basis  of  its 
analyses.  Boston  concludes  that 
investors  expect  an  earned  return  on 
equity  of  approximately  13.75  percent.*' 

Based  on  its  analysis,  the  Commission 
believes  that  13.6  percent  represents  a 
reasonable  expected  earned  rate  of 
return  on  common  equity  for  public 
utilities  at  this  time, 

Copeland  found  that  in  the  recent  past 
the  industry  earned  returns  that 
averaged  at  12.7  peiperit.  As  previously 
stated,  the  Commission  will  not  accept 
historical  data  as  the  sole  basis  for 
projecting  investor  expectations  without 
additional  analysis.  EEI  does  not 
evaluate  the  components  of  internal 
growth  separately,  as  do  the  other 
commenters.  Its  base-year  value  for  the 
growth  from  retained  earnings,  "br",  of 
2.69  percent  is  a  utility's  average 
retention  rate  "b"  multiplied  by  its 
earned  return  "r".  Its  projected  internal 
growth  rate  of  4.0  percent  is  based  on 
Value  Line  projections.  Based  on  the 
determinations  of  "b"  and  "r"  discussed 
above,  the  Commission's  estimate  of 
"br",  derived  from  these  separate 
estimates,  is  4.08  (0.30  x  0.136). 

This  determination  is  consistent  with 
EEI's  projected  internal  growth  rate  of 
4.0  percent. 

c.  Proportion  of  new  stock  expected  to 
be  issued ("s")  analysis.  The 
Commission  adopts  an  "s"  value,  i.e.. 


the  proportion  of  new  stock  expected  to 
be  issued,  of  0.75  percent  The 
commenters'  base-year  estimates  of  "s" 
range  from  0.2  percent  (Copeland)  **  to 
0.85  percent  (EEI).  EEI's  near-term 
projection  is  1.2  percent.  Boston 
presents  a  long-term  forecast  of  0.75 
percent.  The  variation  found  In  the 
commenters'  projected  values  of  "s" 
reflects  an  underlying  uncertainty  about 
industry  construction  plans  for  the 
future.  Several  commenters  suggest  that 
such  factors  as  the  recently  enacted 
clean  air  legislation  will  raise 
construction  expenditures  above  their 
currently  low  levels. 

Because  the  use  of  the  constant 
growth  model  requires  evaluation  of 
estimates  of  long-term  industry  trends, 
the  Commission  is  inclined  to  place  less 
weight  on  base-year  estimates,  and.  as 
the  Commission  did  in  Order  No.  517. 
place  more  weight  on  Boston's  long-term 
projection  of  "s".  0.75. 

d.  Expected  price  of  new  common 
stock  financing  relative  to  book  value 
("v")  analysis.  The  Commission  adopts 
a  "v"  value  (the  expected  price  of  new 
common  stock  financing  relative  to  its 
book  value)  of  0.248. 

Three  commenters  (Boston,  EEI  and 
Copeland)  project  price-book  value 
ratios  in  the  narrow  range  of  1.31  to  1.34. 
The  Commission  finds  that  there  is  little 
distinction  between  the  projections,  and 
chooses  the  average  1.33  (equivalent  to 
a  "v"  of  0.248).  The  resulting  value  of 
"sv"  is  0.19  percent  (0.0075x0.248). 

e.  Total  fundamental  growth 
("br+sv")  analysis.  Based  on  the  above 
analysis,  the  Commission  estimates  that 
total  fundamental  growth  "br-t-sv"  is 
4.27  percent  (0.30x0.136-1-0.0075x0.248). 

3.  Other  Growth  Rate  Estimates 

Boston.  EEI  and  Copeland  submit 
historical  growth  rates  of  dividends  and 
of  earnings  per  share.  These  historical 
growth  rates  vary  from  1.4  percent  (5- 
year  growth  of  earnings  per  share)  to  4.7 
percent  (lO-ytar  growth  of  earnings  per 
share);  the  majority  range  between  3.4 
and  4.3  percent.  The  Commission  is 
reluctant  to  place  much  weight  on  these 
estimates.  First  both  Boston  and  EEI 
suggest  that  the  low  growth  rates  are 
due  to  one-time  writeoffs  to  earnings 
and  dividend  reductions.*'  In  addition. 


the  Commission  beheves  that  historical 
growth  rates  provide  only  a  reference 
point,  and  that  fxirther  evidence  is 
needed  before  they  can  be  considered 
as  investor  expectations  of  the  future. 
Analysts'  near-term  forecasts  vary 
from  3.0  to  4.3  percent.**  This  range  is 
virtually  the  same  as  in  the  previous 
year. 

4.  Conclusion 

It  is  the  Commission's  judgment  after 
a  review  of  the  commenters'  analyses 
and  its  own  analysis  developed  above, 
that  investor  expectations  concerning 
long-term  growth  have  not  appreciably 
changed  since  the  last  annual  generic 
benchmark  rate  of  return  proceeding.** 
The  Commission  is  in  agreement  with 
Boston  and  EEI  on  this  point.  Thus,  the 
expected  annual  dividend  growth  rate 
factor  of  4.3  percent  remains  appropriate 
for  use  in  the  quarterly  indexing 
procedure  for  the  12  months  beginning 
February  1, 1991.  The  Commission 
reaches  this  conclusion  primarily  on  the 
basis  of  the  fundamental  analysis 
approach. 

C.  Flotation  Costs 

Utilities  incur  flotation  costs  when 
they  sell  new  shares  of  common  stock. 
These  relatively  small  costs  include 
issuance  costs,  which  are  composed  of 
both  underwriters'  compensation  and 
such  out-of-pocket  expenses  as  legal 
and  printing  fees.  Flotation  costs  are  not 
included  elsewhere  in  a  utility's  cost  of 
service  and  are  therefore  included  in  the 
calculation  of  the  allowance  on  common 
equity. 

The  Commission  continues  its  policy 
of  calculating  an  industry  average 
adjustment  to  the  required  rate  of  return 
in  order  to  compensate  utilities  for 
issuance  costs  only.  The  Commission 
also  continues  its  policy  of  estimating 
the  adjustment  to  the  required  rate  of 
return  for  flotation  costs  using  the 
following  formula:** 


*•  Boston  Commenis  al  16-17. 
*"  Copeland  Commenis  at  5. 
'■"'  Boston  Comments  at  16.-17. 


"  Copeland  »  projection  of  2.5  percent  is  rejected, 
because  it  represents  total  capital  rather  than 
common  equity.  The  value  of  "s"  represents  the 
portion  of  the  common  equity  growth  rate 
allnbulable  to  the  sale  of  new  common  stock. 
Common  equity  does  not  normally  grow  »t  the  same 
rale  as  total  capital,  and  "s  "  does  not  normally  grow 
al  the  same  rale  as  total  common  equity. 

"  Boston  Comments  at  &-12;  EEI  Atiachment  A  al 


k*  = 


(1+8) 


where: 
k*  =  flotation  cost  adjustment  to  required 
rale  of  return 


»*  Boston  would  not  place  much  weight  on  growth 
projections  below  4.0  percent  because  growth  at  this 
low  level  would  imply  that  the  cost  of  common 
equity  is  "not  much  above    the  cost  of  BAA  utility 
bonds.  Boston  Comments  a!  23-24 

»'  Oder  No.  51"  55  FR  146  (January  3.  1990)  III 
FERC  Statutes  and  Regulations  f  30J71  (Decemt>er 
2a  1989). 

»•  See.  cs-.  Order  ^i08.  420.  442.  461,  489.  510  and 
517. 
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f  ^Mdutry  avetmge  Rotatimm  co«t  ai  • 

peraaatage  of  offering  price 
8==:|nt)portuin  of  new  oonraoa  emuUy 

expected  ts  \)e  issued  annually  to  total 

common  equity 

Boih  commeatezs'  estuaates  of 
average  Qotatioii  coat  aa  a  percentage  of 
offering  price,  "f ',  are  3J0  percent*' 
The  Commission  finds  the  analysia  of 
EEI  to  include  the  most  comprehensive 
set  of  new  issues,  and  the  Commission 
adopts  EEI'a  estimated  X28  percent 
value  of 'T'  in  deriving  the  value  of  the 
flot^on  coat  adjustment  "k*". 

The  Commission  determined  in  the 
growth  rate  section  above  that  the 
expected  proportion  of  new  common 
equity  issued  auBoally,  "s",  should  be 
075  percent.  Applying  the  3.20  percent 
estimate  of  issuance  costs,  'T'.  and  the 
0.75  percent  estimate  of  new  equity 
fioancing.  "a",  to  the  above  formula,** 
the  Commission  finds  the  flotation  cost 
adfustment  for  use  in  the  qaarterly 
bdexkig  procedure  to  be  0.02  percent,  or 
2  basis  points. 


0.0320  X  axxus 
\jxei 


=  0.0002 


D.  The  Utikty  of  the  Benchmark  Rate  of 
nrtura 

Conimeiiters  continue  to  express  their 
cnncem  with  what  they  consider  to  be 
the  mechanical  nature  of  the 
Commission's  generic  benchmark  rate  of 
TEtum  procedures.  EEI  and  AEP  repeat 
lecommendations  made  in  previous 
BTiraa!  rate  of  XBtjm  proceedings  **  that 
the  Commission  consider  abandoning 
.  t>e  generic  benchmark  procedures.**" 
EEI  ai^wes  that  despite  the 
Commission's  stated  goals  for  the  use 
and  applicabffity  of  ativisory  generic 
rates  of  return,  the  benchmark  rate  of 
return  determination  remains  a  largely 
meaningless  exercise.*'  AEP  argues  that 


•'  Bo«too  Comments  at  26.  EEJ  AltrtChmpnl  A  at 
H. 

*•  Flotation  coit  a4)ust<ii«n1  = 

»»  EEI  CcmmeoU  at  4-*:  AEP  Commen'.»  at  1-7 

••  Although  AEP  doe»  not  specirically  stale  that  it 
believes  the  Commissron  should  abandon  Ihe 
benchmark  procedure,  such  seniimeni  Is  impUcit  in 
AfT's  statement  thai  even  though  (he  CoiTMoiaaiaa 
did  not  requut  coouneais  m  the  1880  NOPR  a*  to 
the  appropnateness  of  the  continuation  of  th«^ 
procedure:  ^ 

Nevertheless,  because  we  believe  t>w>  gefxric  rale 
W  retwn  pwiQ»d«re  •«  prewmliy  •oifkryeri  i* 
•enoiMly  flsind.  we  are  oooceined  ttuti  nience  in<iy 
sug^eat  i1m(  owscservaftioas  iicve  dimuilahml  They 
have  not  bidcecL  one  addUnsk^  year's  ■Dcuraulatad 
experience  reHiforaes  our  pnar  conciarsioR*. 

AHPGomwnMsal  3. 

•'  The  eommcnten  ■  par«Kutar express  toncem 
that  the  Commission  has  not  met  its  slated  poal  of 
•n  nmuai  cam^r«b«n«rve  eKammatioo  of  l)tc 
findncial  comJiiion  of  the  electric  power  industry. 


the  reaBanabieness  of  the  rate  of  return 
should  be  (uc^ed  try  fte  raasoaaUeaess 
of  the  rate  that  is  ctetoiuiwed.  not  oniy 
the  nethods  used,  and  that  the  relum 
must  be  sufficient  to  moiataifl  the  credit 
and  support  the  capital  attraction 
capabibty  of  the  inJdostry  jmd  indixidual 
compamea.** 

EEI  (jsserts  (hat  the  cirrerrt  generic 
benchmark  rate  of  return  proceedings  do 
not  provide  for  any  in-depth 
examination  of  the  financial  outlook  for 
the  electric  otility  industry,  despite  '9m 
widely  recognized  rapid  and  dramatic 
changes  in  the  industry  over  the  past 
several  years. *^  EEI  contends  that  the 
generic  retoms,  if  widely  used,  would 
produce  onreasonable  results,  and 
would  thus  prove  to  be  unworkable.** 

EEI  argues  further  that  Ae  single 
generic  benchmark  rate  of  retmn 
produced  by  the  generic  return 
proceedings  systematicaHy  and 
substantially  understates  the 
appropriate  average  cost  of  common 
equity.  EEI  bases  its  conclusion  on:  (1} 
The  exclusive  dependence  on  the 
constant  growth  DCF  model,  which  EEI 
asserts  fails  to  adequately  capture 
investor  expectations;  (21  the  wse  of  the 
median  dividend  yield  rather  than  the 
arithmetic  meao:  and  (3]  the  failure  to 
dtstinguish  properly  between  namuial 
end  effective  mterest  rates.** 

The  Commission  h«8  responded  to 
these  same  arguments  in  prior  annual 
P'?neric  bt-nchmark  rate  of  return 
proceedings.  The  commenters  have  not 
presented  any  new  evidence  or 
arguments  to  iusttfy  the  Commission's 
changing  its  position.  The  Commission 
nsterates  its  behef  that  the  goieric 
bflBchmark  rate  of  return  prorides 
several  desirable  benefits,  including 
rriore  accurate  and  consistent 
Coaunission  decisions  among 
companies  and  for  the  same  company 
ever  time.  The  Commission  conlinnes  to 
I  L'lieve  that  the  use  of  the  generic 
bcnt^hmark  rate  of  return  will  ultimately 
result  in  significant  cost  savings.  The 
Commission  remains  confid<»nt  that  as 
use  of  the  generic  benchmark  rate  of 


return  faro«denB.  ite  atility  wH!  become 
moM  evident 

E.  Advisory  Status  <of  Generic  Rate  of 
Return 

EH  repeats  ^  rooommeRdation  it 
made  is  prior  aiHnal  generic  benchmark 
rate  of  tetwa  praoeedings  duU  if  the 
GoaaBfixsioa  wiH  not  abandon  the 
geoenc  tienchinsric  rate  of  return 
procsdnres,  *he  benchmark  ra4e  of 
netarn  shoafal  remain  advisGry. 

In  prior  annual  generic  benchmark 
rate  of  retam  pnoceedings,  the 
Commiasion  considered  whether  it 
shovU  coirtirwe  to  osc  the  generic  rate 
oC  return  on  an  advisory  basis  or  as  a 
rebuttable  presumption  and  decided  tfiat 
the  generic  rates  will  remain  advisory. 
At  this  time,  the  generic  benchmark  rale 
Sof  return  wr^\  corrtinae  to  remain 
advisory. 

,  IV.  Regulatory  Flexibility  Act  Stateaent 

The  Regulatory  FTeKibflity  Act  •• 
requires  the  Commission  to  describe  the 
impact  that  a  rule  will  have  on  small 
entities  or  to  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
eabstantial  number  of  small  entities. 
Nearly  all  of  the  jurisdictional  utilities 
that  would  be  effected  by  this  final  rule 
are  too  large  to  be  considered  "small 
entrties"  within  the  meaning  of  the 
Act.*'  Accordingly,  the  Commission 
cCTtifres  that  this  rale  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

V.  Natiooal  Environmentai  Policy  Act 

Commission  regulations  requh^  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  environment.**  The  Commission 
has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
havmg  a  significant  effect  on  the  human 
environment.**  The  Commission  has 
fuund  that  matters  affecting  rates  for  the 
purchase  or  sale  of  electricity  are  not 
maior  federal  actions  that  have  a 
significant  environmental  impact.""  The 


e.en  (honnh  "durifH! ♦*>« Txpnaa.  fhc  rmenrii*lT«)e» 
f.ioed  by  Uie  etttctnc  aliiitr  industry  have  BitensiKe.d 
as  a  reauU  of  new  re^latury  pfaaaves.  added 
pmphasi*  on  jturchased  power,  prudence 
p-oceeding».  environmental  challenges,  and  even 
L.<nivrupicy."  EEI  Comments  at  2. 

*'  AEPCommeiils  at  2.  N4ore  apecifiuill^.  AGP 
s'Htea  thai  il  dees  not  believe  thai  aucii  judgmeiit 
on  be  repUcnd  by  mecbaracdi  comptttaliun&.  and 
Ih  jl  the  expenence  and  opintons  of  the  pecjple 
il  volved  m  Ihe  rwising  of  capitnl  afeould  be  gnen  at 
l<>.ial  «g  much  weight  as  the  Cuouwswon  t 
theoretical  owdei 

•'  EEJ  Cominenia  at  4-S. 

"  UJ.  at  7. 

"  Id  at  5-6. 


"  5  U.S.C  801-612  (J988). 

"  The  Act  defines  a  •small  enWIy'  as  a  siimll 
business,  a  small  not-for-profit  enterpnse  or  a  small 
govemmentol  jartsdiction  5  USC  e01(b)  (1988).  A 
"small  tmBineas"  U  defined  by  relei«nce  W  secllon  3 
of  the  SnaD  Business  Act.  as  an  enterpnse  whicli  is 
■  independently  owned  and  operated"  and  whtf*  ts 
not  dominant  m  its  field  of  operaljon.  ISTJ-SC. 

e  32(ai  (iseey 

'"  Regulations  Impletsentrng  National 
K.nvjr«n»eBHal  Policy  Ad  Order  No.  488.  S2FR 
47.897  (December  17.  1987);  111  FERC  SlatuSes  and 
R'>gjlalions  1  3a783  (December  10, 1987).  codiM ut 
I.SCFK  part  180  (1990). 

••  Id.  codified  at  18  CFR  380.4  ttgiO). 

">  Id.  codified  ai  18CFF  380  4(aH15)^W«). 
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generic  benchmark  rate  of  return  is  a 
factor  considered  in  the  determination 
of  electric  rates.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  is  necessary  for  the 
requirements  of  this  final  rule, 

VI.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  "  and 
Office  of  Management  and  Budget's 
(OMB's)  regulations  '*  require  that  0MB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  final  rule  in  this  proceeding  does 
not  impose  any  information  collection 
requirement  Therefore,  the  Commission 
is  not  submitting  this  rule  to  0MB  for 
review  or  approval 

VIL  Tuning  of  Quarterly  Updates  and 
Effective  Date  of  Rule 

The  generic  benchmark  rates  of  return 
established  through  the  Commission's 
quarterly  indexing  procedure  will 
generally  be  published  on  or  before  the 
fifteenth  of  the  month  following  the 
close  of  calendar  quarters. 

The  first  quarter  will  run  from 
February  1  to  April  30,  the  second 
quarter  from  May  1  to  July  31,  the  third 
quarter  from  August  1  to  October  31, 
and  the  fourth  quarter  from  November  1 
to  January  31. 

This  rule  will  be  effective  January  25, 
1991. 

List  of  Subjects  in  18  CFR  Part  37 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

Appendix  A.— Pubuc  Utiuties  Used  in 
Quarterly  Updates 


utility 


Ticker 
symbol 


lr>dustry 
code 


Allegtiefty  Power  System.. 
American  Electric  Power .. 

Adantc  Energy  Inc 

Baltimore  Gas  A  Electnc .. 

BlacK  Hills  Corp 

Boston  Edison  Co 

Carolina  Po¥»er  &  Ligtit 

Ceotenor  Energy  Corp 

Central  &  South  West 

Corp 
Central  Hudson  Gas  & 

Electnc, 
Central  Louisiana  Electnc 
Central  Maine  Power  Co 
Central  Vermont  Public 

Service. 

Cilcorp  lr>c 

Cmcmnab  Gas  &  Electnc.. 
CiPSCOinc 


AVP 
AEP 
ATE 
BGE 
BKH 
BSE 
CPL 
CX 

csn 

CNH 

CNL 
CTP 
CV 

CER 

CIN 
OP 


49V 
491 
491 
493 
491 
491 
491 
491 
491 

493 

491 

491 
491 

493 
493 
493 


Appendix  A— Public  Utilities  Used  in 
Quarterly  Updates— Continued 


UtDity 


Ttcker 
symtX)! 


CMS  Energy  Corp CMS 

CorwxxTwealth  Edison CWE 

Commonwealth  Energy        CES 

System. 
Consohdaled  Edison  o<        ED 

NY 
Delmarva  Power  A  UgW....!  DEW 

Detroit  Ed«on  Co J  DTE 

Dominon  Re80orc»8  Inc ...  D 

DPLInc OPL 

DOE  Inc DOE 

Duke  Powef  Co tXIK 

Eastern  Utilities  EUA 

Assooatioa 
Emp«-e  OstricJ  Electnc         EDE 
Co. 

Entergy  Corp ETR 

Fitchburg  Gas  S  Electnc      FGE 
Ligtfl. 

Ronda  Progress  Corp FPC 

FPL  Group  Inc -j  FPL 

General  Public  Utilrties j  GPU 

Green  Mountain  Power       |  GMP 
Cocp  ] 

Gu«  Slates  Utilities  Co '  GSU 

Hawaiian  Elertnc  Inds 1  HE 

Houston  Industnes  Inc HOU 

I  E  Industnes  Inc...- lEL 

Idaho  Power  Co IDA 

Illinois  Power  Co IPC 

Interstate  Power  Co ._ IPW 

Iowa  Resources  Inc.... OR 

lowa-ltlinois  Gas  &  IWG 

Electnc 

IPALCO  Enlerpnses  Inc j  IPL 

Kansas  City  f^jwer  &  I  KLT 

bgni 

Kansas  Gas  &  Electnc KGE 

Kansas  Power  &  LigtTi KAN 

Kentucky  Utilities  Co I  KU 

LG&E  Energy  Corp i  LGE 

Long  Island  Ugtibng |  LIL 

Maine  Public  Service :  MAP 

Midwest  Energy  Co ;  MV^ 

Minnesota  Power  &  LigW ..  MPL 

Montana  Power  Co MTP 

Nevada  Power  Co NVP 

New  England  Electric  NES 

System. 
New  York  State  Electnc       NGE 
&Gas 

Niagara  Mohawk  Power NMK 

Nipsco  Industnes  Inc Nl 

Northeast  Utilities NU 

Northern  Slates  Power—      NSP 

MN 
Norttiwestem  Public  NPS 

Service  Co 

Ohio  EtJison  Co OEC 

Oklahoma  Gas  &  Electnc  .  OGE 
Orange  &  Rockland  OR  J 

Utilities 

Pacific  Gas  &  Electnc  .„ PCQ 

Paoficorp _ PPW 

Penrwyivania  Power  &         PPL 
Light 

Philadelphia  Electnc  Co PE 

Pinnacle  West  Capital PNW 

Portland  General  Corp PGN 

Potomac  Electnc  Power ..     POM 

PSI  Resources  Inc PIN 

Public  Service  Co.  of  PSR 

CoKxado 
Public  Service  Co  o(  NH  .  PNH 


Irxlustry 
code 


4931 
4911 
4931 

4931 

4931 
4911 
4931 
4931 
4911 
4911 
4911 

4911 

4911 
4931 

4911 
4911 
4911 
4911 

4911 
4911 
4911 
4931 
4911 
4931 
4931 
4911 
4631 

4911 
4911 

4911 
4931 
4911 
4931 
4931 
4911 
4931 
4911 
4931 
4911 
4911 

4931 

4931 
4931 
4911 
4931 

4931 

4911 

4911 
4931 

4931 
4931 
4911 

4931 
4911 
1:911 
4911 
4911 
4931 

4911 


Appendix  A— Pubuc  Utiuties  Used  in 
Quarterly  Updates — Continued 


utility 

Ticker 

ln<>istry 

symbol 

code 

Pubic  Service  Co  o(  N 

PNM 

4931 

Menco 

Public  Service  Enterprise  .. 

PEG 

4931 

Puget  Sound  F>ower  A 

PSD 

4911 

Ughi 

Rochester  Gas  A  Electnc  . 

RGS 

4931 

San  Diego  Gas  A  Electnc 

SOO 

4931 

Scana  Corp 

SCG 

4931 

Scecorp 

SCE 

4911 

Sierra  Pacific  Resources 

SRP 

4931 

Southern  Co 

SO 

4911 

Souttwm  Indiana  Gas  A 

SIG 

4931 

Electnc 
Si.  Joseph  Light  A  Power 

Teco  Energy  Inc 

Texas  Utilities  Co - 

TNP  Enterpnses  Inc 

Tucson  Electnc  Power 

Co 

Union  Electnc  Co_ 

United  Illuminating  Co 

Uma  Corp 

UtiJicorp  United  Inc 

Washington  Water  Power 
Wisconsin  Energy  Corp  .. 
Wisconsin  Pubkc  Service 
WPL  Ho»dings  Inc 


SAJ 

TE 

TXU 

TNP 

TEP 

UEP 

UIL 

UTL 

UCU 

WWP 

WEC 

WPS 

WPH 


4931 

4911 
4911 
4911 
4911 

4911 
4911 
4911 
4931 
4931 
4931 
4931 
4931 


\VR  Doc  90-30553  Filed  12-31-90;  8:45  am) 
BItXIMG  COOC  e717-«1-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

(Docket  No.  SSF-0328] 

Indirect  Food  Additive*:  Paper  and 
Paperboard  Components 

AQENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


summary:  The  Food  and  Drug 
Admininstratior  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aromatic  petroleum 
hydrocarbon  resin,  hydrogenated,  as  a 
component  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 
This  action  is  in  response  to  a  petition 
filed  by  Arakawa  Chemical  Industries, 
Ltd. 

DATES:  Effective  January'  2, 1991;  written 
objections  and  requests  for  a  hearing  by 
February  1, 1991.  The  Director  of  the 
Office  of  the  Federal  Register  approves 
th^incorporations  by  reference  in 
accordance  with  5  U.S.C  552(a)  and  1 
CFR  part  51  of  certain  publications  in  21 


' '  44  use.  3301-J520  (19681. 
■-■5  CFR  1320  13  11990). 
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CFti  17H.l7e{aHi].  efiedive  Jamury  Z 
19B1. 

Written  objections  may  be 
I  to  the  DadketB  Management  Branch 
fl«fA-3D2),  Food  and  Drug 
Administration,  room  4-62.  5600  Fishers 
Lane,  Rockvilte.  VBD  20857. 
fOR  nWTHER  MKmiATMM«OMT«Cr 

^lius  Smith,  Ceirter  For  Food  Safety  «nd 
Applied  Nutrition  (HFFR-aSSl.  Food  and 
Drug  A*mini8tMt)oa.  200  C  Street  SW« 
Washir^ton.  DC  2D204. 2D2-i72-SaM. 
VOPVUEMtHTUn  lOTUMMATION.  in  a 
notice  published  is  fhe  Federal  Register 
«f  October  25,  IflSS  (S3  FR  43HZ\.  FUA 
announced  that  a  food  additive  petition 
(FAP  8B4072)  had  been  Wed  by 
Arakawa  Cheiaical  Industries.  Ltd..  1-21 
Hiranomachi,  Higasbi-Kn.  Osaka  541. 
}»pan,  (current  address:  3-7  "^ 

Hiranomachi  1-Chome,  Chuo-Ku.  Osaka 
&41.  )apen]  propoeing  that  §  176.170 
Components  of  paper  and  paperboard  in 
contact  with  otfoeoua  and  fatty  foods  (21 
CFR  171170)  be  amended  to  provide  for 
the  safe  use  of  aromatic  petroleum 
hydrocarbon  resin,  hydrogen* ted,  as  a 
fomponeat  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 

FDA  km  evahMted  data  in  fte 
petition  and  other  retewant  materiaL  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  is 
Hmendii^  21  CFRfiart  178.17a(aK»J  as 

set  forth  below.  

In  accordance  with  8  171.1(h)  (21  CFR 
171.1(h)^  Ike  petition  and  (he  docamenrts 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  a«d  Apipfied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CTO  TTl.lthl.  the 
dgency  will  delete  frora  the  docwnents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
docun^ents  available  for  inapectioxL 

The  ageocy  has  oaFcfully  considered 
ike  potetttial  envvonneiaal  effects  of 
Uiis  action.  FDA  has  coaclttded  that  die 
action  wjO  not  have  a  significant  impact 
of  the  humaa  enviranmeot.  and  that  an 
environmental  impact  statenteni  is  not 
required.  The  Agency's  finding  of  no 
significant  Hspacl  and  the  evidence 
supporting  that  biding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Docket  Management  Branch 
(address  above)  between  9  a  jn.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  Z.  1991  file 
with  the  Dockets  ManagemerU  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 


Bumbered  obfeotTOO  shall  specify  wrth 
particuiarity  the  previsions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
Bumbened  oh^tion  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  reqeest  a  hearing  for  any 
particular  objeclion  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objectifin.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  otqection  in  the  event  that 
a  hearing  is  heki.  Failure  to  uiclude  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
ofcjection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  mimber  found 
in  brackets  in  the  heading  of  this 
document.  Any  obicctians  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.im.  and  4  pjn„  Mmwlay 
trough  Friday. 

list  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging, 
iflcorporalion  by  reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegatcd  to 
the  Director,  Center  for  Food  Safety  and 
Applied  NutriftoB,  21  CFR  part  176  is 
amended  as  fohows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAKR  AND 
PAPERBOARD  COMPONEWTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  ns  foWows: 

Authority:  Sec*.  201.  402,  486. 409.  706  of 
the  Federal  Food.  DniR.  and  Cosmetic  Act  pi 
use.  321,  342.  34a  348,  376}. 

2.  Section  176.170  is  amended  in 
paragraph  (a)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  to  read 

as  follows: 


§  ]  76. 1 70    Companentt  ct  ^ap«r  and 
papert>card  In  contact  witti  aqueous 
Mty  foods. 


tw  ol  MibstancM 


L*wartio'>f 


la)  •  *  • 
<5)  *  •  * 


Aumatic  iMtftSeam  tiydncar- 

(CAS  Bes-  No.  88526-47-01. 
pfoduced  tiy  ttia  cdlalylic  p©- 
lymenzation  of  aromatic  ■sub- 
strtuted  otefins  from  low  bail- 
ing distillates  rf  crsaiod  pe- 
koteam  alootw  wHfo  •  tiD*m% 
poiot  no  graelsr  than  220  *€ 
(428  Tl,  and  the  subsequent 
cstal^  «a4«ioSe«  ol  Ihe  fe- 
sulUm  annMc  pMoisuBi 
DydK>aa(bon  wsm.  The  «Mm 
meets  Itw  toUowng  specifi- 
cations: softening  port  55 
'C  <»e5  'R  wiinwHiwi.  am  «te- 
«Hranaa  tiy  ASTM  IMtad  E 

•  Standard  Test  Method  fw 
Softening  Po<nt  by  Ring-and- 
eaU  Aoaawtus,"  and  anilw 
point  70  "C  (158  T)  aunt- 
mum,  as  delefnwiecJ  tiy 
ASTM  Method  D  611- 
82,"Standard  Test  MeBwds 
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Excise  Tax  on  Chemicals  ^That  Dapiete 
tlie  Ozone  Layer  and  on  Products 
Containing  Such  Chemi<»l8;  Tax 
tmposed  on  Additional  jbtietrticals 

agency:  Internal  Revenue  Service. 

Treasurj'. 

action:  Temporary  regulations. 

SOMMARY:  This  docttment  contains 
temporary  regulations  relating  to  the  tax 
on  chemicals  that  deplete  the  oztjne 
layer  and  on  products  containing  such 
chemicals.  These  temporary  regulations 


reflect  changes  to  the  law  made  by  the 
Revenue  Reconciliation  Act  of  1990, 
which  imposed  the  tax  on  additional 
chemicals.  These  temporary  regulations 
affect  manufacturers  and  importers  of 
ozone-depleting  chemicals,  and 
importers  of  products  containing  or 
manufactured  with  ozone-depleting 
chemicals.  In  addition,  these  temporary 
regulations  affect  persons,  other  than 
manufacturers  and  importers  of  ozone- 
depleting  chemicals,  holding  such 
chemicals  for  sale  or  for  use  in  further 
manufacture  on  January  1, 1991.  and  on 
subsequent  tax-increase  dates.  The  text 
of  the  temporary  regulations  set  forth  in 
this  document  also  serves  as  the  text  of 
the  proposed  regulations  for  the  notice 
of  proposed  rulemaking  on  this  subject 
in  the  Proposed  Rules  section  of  this 
issue  of  the  Federal  Register. 
EFFECTIVE  DATE  These  regulations  are 
effective  on  January  1, 1991. 
fom  further  jmfowdiatkjn  contact: 
Ruth  Hoffman,  (202)  566-M75  (not  a  toll- 
free  number). 
supplementary  wforwation: 

Background 

This  document  contains  amendments 
to  the  Environmental  Tax  Regulations 
(26  CFR  part  52)  relating  to  sections  4661 
and  4682  of  the  Infernal  Revenue  Code. 
Sections  4681  and  4682  were  added  to 
the  Code  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L  101- 
239)  and  were  amended  by  the  Revenue 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508).  Temporary  regulations  relating  to 
these  sections  (as  originally  enacted) 
were  published  in  the  Federal  Register 
for  September  6, 1990.  This  document 
amends  those  temporary  regulations  to 
reflect  changes  made  by  the  Revenue 
Reconciliation  Act  of  1990. 

Need  for  Temporary  Regulations 

Immediate  guidance  is  needed  on  the 
tax  imposed  with  respect  to  ozone- 
depleting  chemicals.  Therefore,  good 
cause  is  found  to  dispense  with  the 
public  notice  requirement  of  5  U.S.C. 
553(b)  and  the  delayed  effective  date 
requirement  of  5  U.S.C.  553(d). 

Additions  to  List  of  Ozone-Depleting 
Chemicals 

Section  4681  imposes  a  lax  on  an 
ozone-depleting  chemical  (ODC)  when 
the  ODC  is  sold  or  used  by  its 
manufacturer  or  importer.  That  section 
also  imposes  a  tax  on  an  imported 
product  containing  or  manufactured 
with  ODCs  (an  imported  taxable 
product)  when  the  product  is  sold  or 
used  by  its  importer.  The  initial  list  of 
ozone-depicting  chemicals  included  only 
CFC-11.  CFC-12,  CFC-113,  CFC-114, 


CFC-115,  Halon-1211.  Halon-13(n.  and 
lIalon-2402  (posl-1989  ODCs).  The 
Revenue  Reconciliation  Act  of  1990 
expanded  the  list  of  ozone-depleting 
chemicals  by  adding  carbon 
tetrachloride,  methyl  chloroform, 
CFC-13,  CFC-111.  CFC-llZ  CFC- 
211.  CFC-212,  CFC-213.  CFC-214.  CFC- 
215.  CFC-2ia  and  CFC-217  (post-1990 
ODCs).  These  temporary  regulations 
reflect  the  addition  of  post-1990  ODCs 
to  the  list  of  taxed  chemicals. 

New  Mixture  Election  Permitted  in  7991 

The  existing  regulations  provide  that 
tax  is  generally  imposed  when  an  ODC 
is  first  sold  or  used  by  its  manufacturer 
or  importer.  However,  in  the  case  of  an 
ODC  used  by  its  manufacturer  or 
importer  to  create  a  mixture,  the 
manufacturer  or  importer  may  elect  to 
defer  the  tax  until  that  mixture  is  sold 
(the  mixture  election).  For  some 
taxpayers,  the  addition  of  post-1990 
ODCs  to  the  hst  of  taxed  chemicals  may 
change  the  preferred  method  of 
determining  when  the  tax  is  imposed  on 
ODCs  used  to  create  mixtures. 
Accordingly,  the  temporary  regulations 
contained  in  this  document  permit  a 
new  mixture  election  with  respect  to 
ODCs.  The  election  that  was  permitted 
under  prior  law  will  apply  only  to  post- 
1989  ODCs,  and  the  new  election  will 
apply  only  to  post-1990  ODCs.  These 
elections  are  made  in  accordance  with 
the  instructions  applicable  to  the  form 
on  which  the  return  of  tax  is  made. 

Imported  Taxable  Products 

The  tax  on  an  imported  product 
containing  or  manufactured  with  ODCs 
is  based  on  the  weight  of  the  ODCs  used 
in  its  manufacture  (ODC  weight).  The 
existing  regulations  set  forth  an 
Imported  Products  Table  that  contains 
an  exclusive  hst  of  the  products  subject 
to  the  tax.  The  Table  identifies  products 
that  are  subject  to  tax  by  name  and 
Harmonized  Tariff  Schedule  heading.  In 
addition.  Table  ODC  weights  are 
provided  for  most  products.  These 
weights  are  used  to  compute  the  tax 
when  the  importer  cannot  determine  the 
weight  of  the  ODCs  actually  used  in  the 
product's  manufacture. 

The  Table  has  not  been  revised  to 
reflect  the  addition  of  post-1990  ODCs 
to  the  list  of  taxed  chemicals,  but  the 
regulations  grant  the  Commissioner 
authority  to  modify  the  Table  by 
revenue  procedure.  Any  changes 
necessary  to  reflect  the  addition  of  post- 
1990  ODCs  tc  the  liai  of  taxed  chemicals 
will  be  issued  under  this  authority,  and 
manufacturers  and  importers  may 
request  such  changes  by  following  the 
procedures  described  in  the  existing 
regulations. 


Even  without  revision,  the  Table  will 
apply  to  imported  products  containing  or 
manufactured  with  posl-1990  ODCs.  in 
general,  post-1990  ODCs  are  used  in 
manufacturing  as  substitutes  for  post- 
1989  ODCs.  Thus,  most  imported 
products  containing  or  manufactured 
with  post-1990  ODCs  are  listed  in  the 
current  Table.  If  a  products  containing 
or  manufactured  with  post-1990  ODCs  Is 
listed  in  the  Table,  the  importer  may 
compute  the  tax  by  reference  to  the 
weight  (and  ozone  depletion  factors)  of 
the  ODCs  actually  used  in  the  product's 
manufacture.  Alternatively,  the  importer 
may  use  the  ODC  weights  prescribed  in 
the  Table  to  compute  the  tax  even 
though  post-1990  ODCs  (rather  than  the 
ODCs  specified  m  the  Table)  are  used  in 
the  product's  manufacture. 

A  special  rule  applies  with  respect  to 
methyl  chloroform  The  existing 
regulations  provide  that  a  product  listed 
in  the  Table  is  not  treated  as  an 
imported  taxable  product  if  only  a  de 
minimis  amount  of  ODCs  are  used  as 
materials  in  its  manufacture.  The  de 
minimis  rule  is  limited,  however,  to 
cases  in  which  no  ODCs  were  used  for 
purposes  of  refrigeration  or  air 
conditioning,  creating  an  aerosol  or 
foam,  or  manufacturing  electronic 
components.  The  temporary  regulations 
provide  that  the  use  of  methyl 
chloroform  for  these  purposes  is  not 
subject  to  the  limitation.  Thus,  a  product 
listed  in  the  Table  may  be  exempt  from 
tax  under  the  de  minimis  rule  even  if  the 
methyl  chloroform  used  in  its 
manufacture  was  used  for  purposes  of 
refrigeration  of  air  conditioning,  creating 
an  aerosol  or  foam,  or  manufacturing 
electronic  components. 

Floor  Stocks  Tax 

Section  4682(h)  imposes  floor  stocks 
.  taxes  on  January  1  of  1990, 1991. 1992, 
1993,  and  1994.  The  existing  regulations 
provide  a  de  minimis  exemption  from 
each  floor  stocks  tax  and  also  identify 
the  ODCs  that  are  taken  into  account  in 
applying  the  exemption.  Under  these 
rules,  an  ODC  is  taken  into  account  in 
applying  an  exemption  only  if  the  floor 
stocks  tax  would  otherv\ise  apply  [I.e., 
only  if  similar  ODCs  are  subject  to  a 
rate  increase  under  section  4681  or 
4682(g)  on  the  date  the  floor  stocks  tax 
is  imposed).  The  temporary  regulations 
contained  in  this  document  modify  the 
de  minimis  rules  to  reflect  the  different 
schedules  of  rate  increases  applicable  to 
post-1989  and  post-1990  ODCs  The 
thresholds  provided  by  existing 
regulations  for  the  de  minimis 
exemption  are  not  increased. 

In  1991.  only  posl-1990  ODCs,  Halons, 
and  ODCs  that  will  be  used  in  the 
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manufacture  of  rigid  foam  insulation 
(rigid  foam  ODCs)  are  subject  to  a  rate 
increase,  and  only  those  ODCs  are 
taken  into  account  in  determining 
whether  the  de  minimis  exemption's 
400-pound  threshold  is  exceeded.  In  1992 
and  1993,  the  threshold  is  also  400 
pounds,  but  different  ODCs  are  taken 
into  account  in  determining  whether  the 
threshold  is  exceeded.  Only  post-1989 
ODCs  (other  than  Halons  and  rigid  foam 
ODCs)  are  taken  into  account  in  1992, 
and  all  ODCs  (other  than  Halons  and 
rigid  foam  ODCs)  are  taken  into  account 
in  1993.  In  1994,  tax  is  imposed  only  on 
persons  that  hold  at  least  400  pounds  of 
post-1990  ODCs  (other  than  rigid  foam 
ODCs),  at  least  200  pounds  of  rigid  foam 
ODCs,  or  at  least  20  pounds  of  Halons. 

These  regulations  also  modify  the 
rules  provided  by  existing  regulations 
for  the  floor  stocks  tax  on  ODCs  that 
have  been  mixed  with  other  ingredients. 
Under  existing  regulations,  no  floor 
stocks  tax  is  imposed  on  January  1st  of 
1991  and  subsequent  years  on  an  ODC 
that  has  been  mixed  with  any  other 
ingredients  if  it  is  established  that  the 
other  ingredients  contribute  to  the 
accomplishment  of  the  purpose  for 
which  the  mixture  will  be  used.  This  rule 
is  modified  so  that  it  does  not  apply  to 
an  ODC  that  has  been  mixed  with 
stabilizing  or  inhibiting  agents  and  not 
with  other  ingredients.  Thus,  for 
example,  methyl  chloroform  that  has 
been  stabilized  to  prevent  chemical 
reactions  during  transportation  or  use  is 
subject  to  the  floor  stocks  tax  unless  it 
also  has  been  mixed  with  other 
ingredients  that  contribute  to  the 
accomplishment  of  the  purpose  for 
which  the  mixture  will  be  used. 


Procedural  Rules 

The  Revenue  Reponciliation  Act  of 
1990  amended  the  rule  for  payment  of 
the  floor  stocks  taxes  imposed  in  1991, 
1992. 1993,  and  1994.  The  temporary 
regulations  contained  in  this  document 
revise  the  rules  for  filing  returns  and 
payment  of  fax  to  reflect  this  change. 
They  provide  that  floor  stocks  taxes  for 
1991, 1992. 1993,  and  1994  are  to  be  paid 
on  or  before  June  30  of  the  year  the  tax 
is  imposed  and  are  to  be  reported  on  the 
return  for  the  second  calendar  quarter  of 
that  year.  The  Act  also  provides  that 
taxpayers  are  not  required  to  deposit  the 
tax  imposed  on  post-1990  ODCs  before 
April  1. 1991.  The  temporary  regulations 
amend  the  rules  relating  to  the  deposit 
of  lax  to  reflect  this  change. 

Special  Analyses 

If  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 


required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  that  cross- 
references  to  these  regulations  will  be 
submitted  to  the  Chief  counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

List  of  Subjects  In  26  CFR  Part  52 

Excise  taxes,  Petroleum,  Chemicals. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  title  26.  part  52  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Paragraph  1.  The  authority  for  part  52 
continues  to  read  in  part: 

Aulhority:  26  U.S.C.  7805  •   *   V 

Par.  2.  Section  52.4681-OT  is  amended 
by  revising  the  captions  relating  to 
§1  52.4681-lT(c).  52.4682-lT(b)(2). 
52.4682-3T(a).  and  52.4682^T(e)  to  read 
as  set  forth  below: 

§  52.4681-1T  Taxes  Imposed  with  respect 
to  ozone-depJeting  chemicals  (temporary). 
•         •         •         •         • 

(c)  Definitions  of  general  application 
(11  O2one-depleting  chemical 

(2)  United  States 

(3)  Manufacture;  manufacturer 

(4)  Entry  into  United  States  for 
consumption,  use.  or  warehousing 

(5)  Importer 

(6)  Sale 

(7)  Use 

(8)  Pound 

(9)  Post-1990  ODC;  post-1989  ODC 


§  52.4682-1T    Ozone-depleting  ctiemicals 

(temporary). 

•         •         *         *        * 

(b)  Taxable  ODCs;  taxable  event  *  *  * 
(2)  Taxable  event 
(i)  In  general 
(ii)  Mixtures 
(iii)  Mixture  elections 


§  52.4682-3T    Imported  taxable  products 
(temporary). 

(a)  Overview;  references  to  Tables;  special 
rule  for  1990 

(1)  Overview 

(2)  References  to  Tables 

(3)  Special  rule  for  1990 


§  S2.4682-4T    Floor  stocks  tax  (temporary). 


(e)  De  minimis  exemption 
(1)1990  and  1992 

(2)  1991 

(3)  1993 
(4)1994 

(5)  Examples 

•  •  •         •  • 

Par.  3.  Section  52.4681-lT  is  amended 
by  adding  new  paragraph  (c)(9)  and 
revising  paragraph  (d)  to  read  as 
follows: 

§  52.468 1  - 1 T    Taxes  Imposed  with  respect 
to  ozone-depleting  chemicals  (temporary). 

•  •        •        •        * 

(c)  •  *  * 

(9)  Post  1990  ODC:  post- 1989  ODC. 
The  term  "post-1990  ODC"  means  any 
ODC  that  is  listed  below  Halon-2402  in 
the  table  contained  in  section  4682(a)(2). 
The  term  "post-1989  ODC"  means  any 
ODC  other  than  a  post-1990  ODC. 

(d)  Effective  date.  The  regulations 
under  sections  4681  and  4682  are 
effective  as  of  January  1, 1990,  and  apply 
to— 

(1)  Post-1989  ODCs  that  the 
manufacturer  or  importer  thereof  first 
sells  or  uses  after  December  31, 1939, 
and  post-1990  ODCs  that  the 
manufacturer  or  importer  thereof  first 
sells  or  uses  after  December  31. 1990; 

(2)  Imported  taxable  products  that  the 
importer  thereof  first  sells  or  uses  after 
December  31. 1989  (but,  in  the  case  of 
products  first  sold  or  used  before 
January  1, 1991,  by  taking  into  account 
only  the  post-1989  ODCs  used  as 
materials  in  their  manufacture);  and 

(3)  Post-1989  ODCs  held  for  sale  or  for 
use  in  further  manufacture  by  any 
person  other  than  the  manufacturer  or 
importer  thereof  on  January  1. 1990.  and 
any  ODCs  that  are  so  held  on  January  1 
ofl991,1992, 1993,  or  1994. 

Par.  4.  Section  52.4682-lT  is  amended 
by  revising  paragraph  (b)(2)  (ii)  and  (iii) 
to  read  as  follows: 

§  52.4682-lT    Ozone-depleting  chemicals 

(temporary). 

•        •        •        *        • 

(b)  *  *  * 

(2)  •   *   • 

(ii)  Mixtures.  Except  as  otherwise 
provided  in  paragraph  (b)(2)(iii)  of  this 
section,  the  creation  of  a  mixture 
containing  two  or  more  ingredients  is 
treated  as  a  use  of  the  ODCs  contained 
in  the  mixture.  Thus,  except  as 
otherwise  provided  in  paragraph 
(b)(2)(iii)  of  this  section — 

(A)  The  tax  on  the  post-1989  ODCs  [at, 
defined  in  §  52.4681-lT(c)(9))  contained 
in  mixtures  created  after  December  31. 
1989,  or  on  the  post-1990  ODCs  (as 
defined  in  §  52.4681-lT(c)(9))  contained 
in  mixtures  created  after  December  31, 


1990.  is  imposed  when  the  mixture  is 
created  and  not  on  any  subsequent  sale 
or  use  of  the  mixture;  and 

(B)  No  tax  is  imposed  under  section 
4681  on  the  post-1989  ODCs  contained  in 
mixtures  created  before  January  1. 1990. 
or  on  the  post-1990  ODCs  contained  in 
mixtures  created  before  January  1. 1991. 

(iii)  Mixture  elections— {A]  Permitted 
elections.  The  only  elections  permitted 
under  this  paragraph  (b)(2)(iii)  are— 

[1]  An  election  for  the  first  calendar 
quarter  beginning  after  December  31, 

1989.  and  all  subsequent  periods  (the 

1990  election):  and 

(2)  An  election  for  the  first  calendar 
quarter  beginning  after  December  31, 

1990,  and  all  subsequent  periods  (the 

1991  election). 

(Bj  In  general.  A  manufacturer  or 
importer  may  elect  to  treat  the  sale  or 
use  of  mixtures  containing  ODCs  as  the 
first  sale  or  use  of  the  ODCs  contained 
in  the  mixtures.  If  a  1990  election  is 
made  under  this  paragraph  (b)(2)(iii),  the 
tax  on  post-1969  ODCs  contained  in  a 
mixture  sold  or  used  after  December  31, 
1989  (including  any  such  mixture  created 
before  January  1, 1990)  is  imposed  on 
the  date  of  such  sale  or  use.  Similarly,  if 
a  1991  election  is  made  under  this 
paragraph  (b)(2)(iii),  the  tax  on  posf-1990 
ODCs  contained  in  a  mixture  sold  or 
used  after  December  31, 1990  (including 
any  such  mixture  created  before  January 
1, 1991)  is  imposed  on  the  date  of  such 
sale  or  use. 

(C)  .A^jplicability  of  elections.  An 
election  under  this  paragraph  (b){2){iii) 
applies — 

[1]  In  the  case  of  a  1990  election,  to  all 
post-1989  ODCs  contained  in  mixtures 
sold  or  used  by  the  manufacturer  or 
importer  after  December  31, 1989 
(including  any  such  mixture  created 
before  January  1, 1990);  and 

[2]  In  the  case  of  a  1991  election,  to  all 
post-1990  ODCs  contained  in  mixtures 
sold  or  usee  by  the  manufacturer  or 
importer  after  December  31, 1990 
(including  any  such  mixture  created 
before  January  1. 1991). 

(D)  Making  the  election:  revocation. 
An  election  under  this  paragraph 
(b)(2)(iii)  shall  be  made  in  accordance 
with  the  instructions  for  the  return  on 
which  the  manufacturer  or  importer 
reports  liability  for  tax  under  section 
4681.  Except  as  provided  in  §  52.6071(a)- 
2T(a)(3)  (relating  to  lime  for  filing 
returns),  the  election  may  be  revoked 
only  with  the  consent  of  the 
Commissioner. 


§52.4682-21    (Amended! 

Par.  5.  Section  52.4682-2T  is  amended 
by- 


1.  Adding  the  phrase  "(as  in  effect  on 
the  date  the  certificate  is  obtained)" 
immediately  after  the  words  "of  this 
section"  in  paragraph  (b)  (l)(i)  and  (2)(i); 
and 

2.  Revising  each  list  of  chemicals 
contained  in  a  form  of  certificate  set 
forth  in  paragraphs  (d)(2)  (i)  and  (ii)  and 
(d)(3)  (i)  and  (ii)  fo  read  as  follows: 


Product 


CFC-11 - 

CFC-12 -.. 

CFC-11 3 

CfC-114 

CFC-115 ^. 

Cartxyi  tetrachlonde 
Mettiyl  chlorotorm  ..„ 
Otrier  (specify) 


Percentage 


Par.  6.  Section  52.4682-3T  is  amended 
by  revising  the  caption  for  paragraph 
(a),  adding  new  paragraph  (a)(3),  and 
revising  paragraph  (b)(2)(i)(B)  to  read  as 
follows: 

§  52.4682-3T    Imported  taxable  products 
(temporary). 

(a)  Overview:  references  to  Tables: 
special  rule  for  1990— \1]  Overview. 


(3)  Special  rule  for  1990.  In  the  case  of 
products  first  sold  or  used  before 
January  1, 1991,  post-1990  ODCs  (as 
defined  in  §  52.4681-lT(c)(9))  shall  not 
be  taken  into  account  in  applying  the 
rules  of  this  section. 
«        .        •        •        • 

(b)  *  •  • 
(2)  •  *  • 

(B)  The  product  is  listed  in  Part  II  of 
the  current  Table,  the  adjusted  tax  with 
respect  to  the  product  is  de  minimis 
(within  the  meaning  of  paragraph 
(b)l2)(ii)  of  this  section),  and  the  ODCs 
(other  than  methyl  chloroform)  used  as 
materials  in  the  manufacture  of  the 
product  were  not  used  for  purposes  of 
refrigeration  or  air  conditioning,  creating 
an  aerosol  or  foam,  or  manufacturing 
electronic  components. 

Par.  7.  Section  52.4682-4T  is  amended 
by  revising  paragraph  (b)(2)(i)(B). 
paragraph  (d)(l)(ii).  the  first  sentence  of 
paragraph  (d)il)(iii).  paragraph 
(d)(2)(iii],  paragraph  (e),  and  paragraph 
(g)  to  read  as  follows: 

§  52.4662-41    Roof  stocks  tax  (temporary). 
«         «         •         •         * 

(b)  •  •   • 

(2)  •   •  • 

(i|  •  •  * 

(B)  Taxes  imposed  after  1990— {l]  In 
general  in  the  case  of  the  floor  stocks 
tax  imposed  on  January  1  of  1991. 1992. 


1993.  or  1994.  the  tax  is  not  unposed  on 
an  ODC  that  has  been  mixed  with  any 
other  insredieats,  but  only  if  it  is 
established  that  such  ingredients 
contribute  to  the  accomplishment  of  the 
purpose  for  which  the  mixture  will  be 
used.  Thus,  the  tax  is  not  imposed  on  the 
mixtures  described  in  the  examples  in 
paragraph  (b)(2KiKA)  of  this  section 
because  the  ingredients  mixed  with  the 
ODCs  contribute  to  the  accomplishment 
bf  the  purpose  for  which  the  mixture  will 
be  used.  A  mixture  is  nol  exempt  from 
tax  under  this  paragraph  (b)(2)(i){B). 
however,  if  it  contains  only  an  ODC  and 
an  inert  ingredient  that  does  not 
contribute  to  the  accomplishment  of  the 
purpose  for  which  the  mixttire  will  be 
used. 

[2)  Exception.  A  mixture  is  not  exempt 
from  floor  stocks  tax  under  this 
paragraph  (b)(2)(i)(B)  if  it  contains  only 
ODCs  and  one  or  more  stabilizing  or 
inhibiting  agents. 
•         «         *         •        • 

(d)-   •  • 

(!)•    •   * 

(ii)  Initial  floor  stocks  taxes— {A] 
Floor  stocks  tax  imposed  on  post-1989 
ODCs  on  January- 1.  1990.  The  floor 
stocks  tax  imposed  on  post-1989  ODCs 
(as  defined  in  §  52.46ei-lT[c)l9)]  on 
January  1, 199a  is  equal  to  the  tentative 
tax  amount  Thus,  except  as  provided  in 
paragraph  (d)  (2)  or  (3)  of  this  section. 
the  amount  of  ihe  floor  stocks  tax 
imposed  on  posl-1989  ODCs  on  January 
1, 1990.  is  as  follows: 


ODC 


CFC-11..- — 

CFC-12 ~ 

CFC-113 

CFC-114.„ 

CFC-115 


Tax  per 

pound 


$1J7 
1.37 
1.0M 
147 
0.822 


(B)  Floor  stocks  tax  imposed  on  post- 
1990  ODCs  on  janMry  1.  1991.  The  floor 
stocks  tax  imposed  on  post-1990  ODCs 
(as  defined  in  i  52.4681-lT(cH9])  on 
January  1, 1991.  is  equal  to  the  tentative 
tax  amount.  Thus,  except  as  provided  in 
paragraph  (d)(2)  of  this  section,  the 
amount  of  the  floor  stocks  tax  imposed 
on  post-1990  ODCs  on  January  1, 1991,  is 
as  follows: 


ODC 


Tax  par 
pound 


CarDon  leiracnioode 

Methyl  cMorolomi - 

CFC-13.  -111,  -112.  -211.  -?12. 
-214,  -215.  -216.  and  -217 


-213, 


$1,507 
0.137 

1.37 
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(iii)  Subsequent  floor  slocks  taxes. 
The  following  niles  apply  for  floor 
stocks  taxes  imposed  on  post-1989 
ODCs  after  January  1. 1990.  and  on  posl- 
1990  ODCs  after  January  1. 1991.  '  *  * 
*        •        •        •        • 

(iii)  Post- 1989  ODCs  sold  before 
January  1.  1990:  post-1990  ODCs  sold 
before  January  1.  1991.  A  po8t-1989  ODC 
that  was  sold  by  its  manufacturer  or 
importer  before  January  1. 1990,  or  a 
po8t-1990  ODC  that  was  sold  by  its 
manufacturer  or  importer  before  January 
1. 1991.  shall  be  treated,  for  purposes  of 
paragraphs  (d)(2)(i).  (d)(2)(ii)  and  (e)  of 
this  section,  as — 

(A)  An  ODC  that  was  sold  in  a 
qualifying  sale  for  purposes  of 

S  52.46fi2-lT(c)  if  the  ODC  will  be  used 
as  a  feedstock  (within  the  meaning  of 
§  52.4682-lT(c)(3)):  and 

(B)  An  ODC  that  was  sold  in  a 
qualifying  sale  for  purposes  of 

S  52.4682-lT(d)  if  the  ODC  will  be  used 
in  the  manufacture  of  rigid  foam 
insulation  (within  the  meaning  of 
§  52.4682-lT(d)  (3)  and  (4)). 
•        •        •        •        • 

(e)  De  minimis  exception — (1)  1990 
and  1992.  In  the  case  of  the  floor^stocks 
tax  imposed  on  January  1  ot  isryu  ui 
1992,  a  person  is  liable  for  the  tax  only 
if,  on  the  dale  the  tax  is  imposed,  the 
person  holds  at  least  400  pounds  of  post- 
1989  ODCs  that  are  not  described  in 
paragraph  (d)  (2)  or  (3)  of  this  section 
and  are  otherwise  subject  to  tax. 

(2)  1991.  In  the  case  of  the  floor  stocks 
tax  imposed  on  January  1. 1991.  a  person 
is  liable  for  the  tax  only  if,  on  such  date, 
the  person  holds  at  least  400  pounds  of 
ODCs  subject  to  the  1991  floor  stocks 
tax.  For  this  purpose,  ODCs  subject  to 
the  1991  floor  stocks  tax  are — 

(i)  Post-1990  ODCs  that  are  not 
descnbed  in  paragraph  (d)(2)(i)  of  this 
section  and  are  otherwise  subiect  to  tax; 
and 

(ii)  Post-1989  ODCs  that  are  described 
in  paragraph  (d)  (2)(ii)  or  (3)  of  this 
section  and  are  otherwise  subject  to  tax. 

(3)  1993.  In  the  case  of  the  floor  stocks 
tax  imposed  on  January  1, 1993,  a  person 
is  liable  for  the  tax  only  if,  on  such  date, 
the  person  holds  at  least  400  pounds  of 
ODCs  that  are  not  described  in 
paragraph  (d)  (2)  or  (3)  of  this  section 
and  are  otherwise  subject  to  lax. 

(4)  1994.  In  the  case  of  the  floor  stocks 
tax  imposed  on  January  1. 1994,  a  person 
is  liable  for  the  lax  only  if.  on  such  date, 
the  person  holds — 

(i)  At  least  400  pounds  of  post-1990 
ODCs  that  are  not  described  in 
paragraph  (d)(2)  of  this  section  and  are 
otherwise  subject  to  tax; 


(li)  At  least  200  pounds  of  ODCs  that 
are  described  in  paragraph  (d)(2)(ii)  of 
this  section  and  are  otherwise  subject  to 
tax;  or 

(iii)  At  least  20  pounds  of  ODCs  that 
are  described  in  paragraph  (d)(3)  of  this 
section  and  are  otherwise  subject  to  tax. 

(5)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph  (e): 

Example  1.  On  January  1. 1990,  A  holds  300 
pounds  of  ODCs  for  sale.  A  is  not  liable  for 
the  floor  stocks  lax  imposed  on  January  1, 
1990. 

Example  2.  On  January  1. 1990.  B  holds  for 
sale  250  pounds  of  CFC-12  and  250  pounds  of 
CFC-113.  None  of  the  ODCs  are  described  in 
paragraph  (d)  (2)  or  (3)  of  this  section.  Thus,  B 
holds  at  least  400  pounds  of  ODCs  that  are 
taken  into  account  under  paragraph  (e)(1)  of 
this  section  and  is  liable  for  the  floor  stocks 
lax  imposed  on  [anuary  1, 1990,  on  the  ODCs 
held  for  sale. 

Example  3.  On  January  1. 1990,  C  holds  200 
pounds  of  posl-1990  ODCs  and  500  pounds  of 
posl-1989  ODCs.  C  will  use  300  pounds  of  the 
post  1989  ODCs  in  the  manufacture  of  rigid 
foam  insulation  (as  defined  in  J  52.4682-lT(d) 
(3)  and  (4)).  The  remainder  of  the  ODCs  are 
not  descnbed  in  paragraph  (d)  (2)  or  (3)  of 
this  section.  Under  paragraph  (e)(1)  of  this 
section,  posl-1990  ODCs  and  ODCs  that  will 
be  used  in  the  manufacture  of  rigid  foam 
insulation  are  disregarded  in  determining 
whether  the  de  minimis  exemption  is 
applicable  in  1990.  Thus,  C  holds  only  200 
pounds  of  ODCs  that  are  taken  into  account 
under  paragraph  (e)(1)  of  this  section  and  is 
not  liable  for  the  floor  stocks  tax  imposed  or^ 
January  1. 1990. 

Example  4.  The  facts  arc  the  same  as  in 
Example  3,  except  that  the  ODCs  are  held  on 
January  1. 1991.  Under  paragraph  (e)(2)  of  this 
section,  the  200  pounds  of  po8t-1990  ODCs 
and  the  300  pounds  of  post-1989  ODCs  that 
will  be  used  in  the  manufacture  of  rigid  foam 
insulation  are  taken  into  account  in 
determining  whether  the  de  minimis 
exemption  is  applicable  in  1991.  The 
remaining  200  pounds  of  posl-1989  ODCs  are 
not  taken  into  account  because  the  base  tax 
amount  applicable  to  posl-1989  ODCs  does 
not  increase  in  1991.  Nevertheless,  C  holds  at 
least  400  pounds  of  ODCs  that  are  taken  into 
account  under  paragraph  (e)(2)  of  this  section 
and  is  liable  for  the  floor  stocks  tax  imposed 
on  January  1, 1991. 
•         •         •         •         • 

(g)  Time  for  paying  tax.  The  P-oor 
stocks  tax  imposed  under  section 
4682(h)  shall  be  paid  without 
assessment  or  notice.  In  the  case  of  the 
floor  stocks  tax  imposed  on  January  1, 
1990.  the  tax  shall  be  paid  on  or  before 
April  1, 1990.  In  the  case  of  floor  stocks 
taxes  imposed  after  January  1, 1990,  the 
tax  shall  be  paid  on  or  before  June  30  of 
the  year  in  which  the  tax  is  imposed. 
See  S  52.6151(a)-lT(b)  for  rules  relating 
to  paying  the  floor  stocks  tax.  See 
§  52.6071(a)-3T  for  rules  relating  to  time 
for  filing  returns  of  floor  slocks  tax. 


Par.  8.  Section  52.6071(a}-3T  is 
amended  by  revising  paragraph  (b)(1)  to 
read  as  follows: 

§  52.607 1  (8>-3T    Tlm€  for  f lllr>g  returns 
under  section  4682(h)  (temporary). 
.        •        •        •        • 

(b)  Returns  for  floor  stocks  tax 
imposed  in  1991,  1992.  1993.  and  1994— 
(1)  In  general.  In  the  case  of  floor  stocks 
taxes  imposed  under  section  4682(h)  on 
January  1  of  1991. 1992. 1993.  and  1994. 
each  return  reporting  the  tax  in 
accordance  with  §  52.6011(a)-lT  shall 
be  filed  on  or  before  August  31  of  the 
year  the  tax  is  imposed.  Each  of  these 
returns  will  be  a  return  for  the  second 
calendar  quarter  of  the  year  in  which 
ihe  tax  is  imposed.  In  the  case  of  a 
person  not  otherwise  required  to  file 
Form  720  (or  other  return  on  which  the 
floor  stocks  tax  is  reported)  the  return  is 
also  a  final  return. 
.        •        *        •        • 

Par.  9.  Section  52.6151(a}-lT  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows; 

§  52.6151(a)- IT    Time  and  place  for  paying 
tax  shown  on  return  (temporary). 
«        «        »        •        • 

(b)  Floor  stocks  tax  imposed  under 
section  4682(h).  The  floor  stocks  tax 
imposed  under  section  4682(h)  on 
January  1, 1990,  shall  be  paid  on  or 
before  April  1. 1990.  The  floor  stocks  tax 
imposed  under  section  4682(h)  on 
January  1  of  1991, 1992, 1993,  or  1994 
shall  be  paid  on  or  before  June  30  of  the 
year  ihe  tax  is  imposed.  Payments  shall 
be  accompanied  by  Form  8109,  Federal 
Tax  Deposit  Coupon  (or  any  other  form 
designated  by  the  Commission  for 
making  deposits)  and  deposited  in 
accordance  with  the  instructions 
applicable  to  that  form.  In  accordance 
with  the  instructions  to  Form  8109,  mark 
the  boxes  on  Form  8109  for  "720"  and 
the  quarter  for  which  the  Form  720 
reporting  floor  stocks  lax  is  filed. 

Par.  10.  Section  52.6302{c)-2T  is 
amended  by  revising  paragraph  (b)(3)  to 
read  as  follows: 

§  52.6302(c)-2T    Use  of  government 
depositaries  under  section  4661 
(temporary). 

«  »  0  •  * 

(b)  *  *  * 

(3)  Special  rules  for  1990  and  1991— (i) 
Deposits  relating  to  the  first  three 
semimonthly  periods  of  the  third 
calendar  quarter  of  1990.  The  deposit  of 
fax  imposed  under  section  4681  for  the 
first  three  semimonthly  periods  of  the 
third  calendar  quarter  of  1990  is  due  on 
or  before  September  27. 1990. 

(ii)  Deposits  relating  to  the  first  four 
semimonthly  periods  of  the  first 


calendar  quarter  of  1991.  The  deposit  of 
tax  imposed  under  section  4681  on  post- 
1990  ODCs  (as  defined  in  S  52.4681- 
lT(c)(9))  for  the  first  four  semimonthly 
periods  of  the  first  calendar  quarter  of 
1991  is  due  on  or  before  April  1. 1991. 
***** 

Fred  T.  Goldtierg, 

Commissioner  of  Internal  Revenue. 

Approved:  December  19. 1990. 
Kenneth  W.  Gideon, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  90-30364  Filed  12-31-9a  8:45  am) 
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27  CFR  Part  9 

[T.D.  ATF-309  RE;  Notice  No.  706) 

RIN  1512-AA07 

Establishment  of  Virginia's  Eastern 
Shore  Viticultural  Area  (88F180P) 

AQENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms.  Department  of  the 

Treasury. 

action:  Treasury  decision:  final  rule. 

SUMIMARY:  This  final  rule  estabUshes  a 
viticultural  area  on  the  Virginia  portion 
of  the  Delmarva  Peninsula  to  be  known 
as  "Virginia's  Eastern  Shore."  This  final 
rule  is  based  on  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  August  28, 1990.  at  55  FR 
35152.  Notice  No.  706.  ATF  believes  the 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  in  wine  labeling  and  advertising 
will  allow  wineries  to  designate  the 
specific  grape-growing  area  in  which  the 
grapes  used  in  their  wines  were  grown 
and  will  enable  consumers  to  better 
identify  wines  they  purchase. 
EFFECTIVE  DATE:  February  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Marjorie  Dundas.  Wine  and  Beer 
Branch,  Ariel  Rios  Federal  Building.  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20226  (202)  566-7626.  , 

SUPPLEMENTARY  INFORMATION:         I 

Background 

On  October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR  56692) 
which  added  to  title  27  a  new  part  9  for 
the  listing  of  approved  American 
viticultural  areas.  Section  4.25a(e)(l)  of 
27  CFR  defines  an  American  viticultural 
area  as  a  delimited  grape-growing 
region  distinguishable  by  geographic 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  pari  9. 
Section  4.25a(e)(2)  outlines  the 


procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  shall  include: 

(a)  Evidence  thai  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas: 

(d)  A  description  of  the  specific 
boundaries  of  the  proposed  viticultural 
area,  based  on  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.CS.)  maps  of  the  largest 
applicable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map(s)  with  the  proposed  boundaries 
prominently  marked. 

Petition 

ATF  received  a  petition  proposing  a 
viticultural  area  on  the  Virginia  portion 
of  the  Delmarva  Peninsula  to  be  knovm 
as  Virginia's  Eastern  Shore.  The 
proposal  was  submitted  by  Mr.  James  D. 
Keyes,  owner  of  the  only  bonded  winery 
in  the  viticultural  area,  Accomack 
Vineyards,  which  was  established  in 
1987.  The  viticultural  area  is  located  in 
two  Virginia  counties,  Accomack  and 
Northampton,  with  a  land  area  of 
approximately  682  square  miles  or 
436,480  acres.  There  are  three  vineyards 
in  the  viticultural  area  with 
approximately  33  acres  of  wine  grapes. 

Evidence  of  Name 

The  name  Eastern  Shore  is  used  in 
referring  to  the  Delmar\'a  Peninsula,  the 
large  peninsula  located  along  the  coasts 
of  Delaware.  Maryland  and  Virginia. 
The  narrow.  75-mile-long  end  of  the 
peninsula  which  is  in  Virginia  is 
bordered  on  the  west  by  the 
Chesapeake  Bay  and  on  the  east  by  the 
Atlantic  Ocean.  The  two  United  Stales 
Department  of  Agriculture  (U.S.D.A.) 
reports,  dated  1920  and  1987.  which  the 
petitioner  submitted  both  refer  to  the 
area  as  the  Eastern  Shore,  and  some  of 
the  weather  data  for  the  area  was 
gathered  at  the  Eastern  Shore 
Agricultural  Experiment  Station,  in 
Painter,  Virginia.  The  area  is  referred  to 
as  "Virginia's  Eastern  Shore"  in  travel 
books,  such  as  Adventuring  in  the 
Chesapeake  Bay  Area,  by  John  Bowen. 
and  Bay  F  River  Public  Access  Guide. 
produced  by  the  Public  Access  Task 
Force  Committee.  The  Virginia  Wineries 


1990-1991  Festival  &  Tour  Guide  refers 
to  Accomack  Vineyards  as  "Virginia's 
only  Eastern  Shore  Winerj. " 

Boundary 

The  boundary  follows  the  coastline  of 
the  southern  portion  of  the  Delmarva 
Peninsula,  but  excludes  the  marshy 
coastal  areas  and  the  coastal  islands. 
The  petitioner  quoted  a  U.S.D.A.  report 
which  says  "the  mainland"  (as  opposed 
to  the  coastal  islands  and  the  salt 
marshes)  "conlains  practically  all  of  the 
cultivable,  productive  soils  of  the 
region." 

Distinguishing  Features 

The  petitioner  provided  the  following 
evidence  relating  to  features  which 
distinguish  the  viticultural  area  from  the 
surrounding  areas: 

Climate 

The  main  factor  which  infiuences  the 
climate  of  the  viticultural  area  is  the 
presence  of  large  bodies  of  water  on 
both  sides  of  the  6-to-8-mile  wide 
peninsula.  The  AtlantitrOcean  to  the 
east  and  Chesapeake  Bay  to  the  west 
provide  a  moderating  influence  on 
temperature  within  the  viticultural  area 
which  is  not  shared  by  the  remainder  of 
Virginia  or  by  the  wider  portion  of  the 
peninsula  in  Maryland  and  Delaware  to 
the  north.  The  maximum  range  of 
temperature  at  Wachapreague,  within 
the  viticultural  area,  is  95  degrees  F. 
This  may  be  contrasted  with  the 
maximum  range  of  100  degrees  F.  at 
Norfolk.  VA.  to  the  southwest  of  the 
area,  and  105  degrees  F.  at  Pocomoke 
City,  MD,  to  the  north  of  the  area.  The 
latest  spring  frost  recorded  within  the 
viticultural  area  was  on  April  11.  at 
Eastviile.  and  the  eariiest  autumn  frost 
was  recorded  on  October  28,  in 
Wachapreague.  Just  outside  the  area. 
Norfolk.  VA.  has  had  frosts  as  late  as 
April  26  in  the  spring  and  as  early  as 
October  15  in  the  fall,  and  Pocomoke 
City,  MD.  had  its  latest  spring  frost  on 
May  25  and  its  earliest  autumn  frost  on 
September  23.  The  maritime  influence  is 
also  responsible  for  breezes  which 
provide  air  circulation  "desirable  to 
minimize  fungus  problems  with  the 
fruit"  in  the  humid  summer.  The  mean 
annual  rainfall  in  the  area,  39.2  inches  at 
Eastviile  and  37.89  inches  at 
Wachapreague,  is  similar  to  that  at 
Pocomoke  City  to  the  norih  (39.59 
inches),  but  substantially  less  than  at 
Norfolk  (49.54  inches).  The  petitioner 
staled  that  the  months  of  heaviest  rain 
are  July  and  August. 
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Topography 

Much  of  Die  area  He«  between  25  and 
45  feet  above  sea  level.  No  point  fs 
higher  than  50  feet,  and  the  terrain  i»  flat 
or  gently  sloping.  Despite  this,  the  area 
is  fairly  well  drained  by  numerous 
creeks  and  streamlets,  and  by  the 
porous  material  which  underlies  the 
soils.  By  contrast,  the  Virgtna  shoreline 
on  the  western  side  of  the  Chesapeake 
Bay  rises  above  50  feet  rapidly,  and  the 
tenain  is  more  irregular. 

Notico  of  Proposed  Rulemaking 

On  August  2a  1990.  Notice  No.  706 
was  published  in  the  Federal  Register 
with  a  45-ddy  comment  period.  In  that 
notice.  ATF  requested  comments 
regarding  the  proposal  to  establish 
Virginia's  Eastern  Shore  as  an  American 
viticultural  area.  During  the  comment 
period,  no  comments  were  received. 
However,  two  comments  which  were 
received  after  the  comment  period  both 
supported  the  establishment  of 
Virginia's  Eastern  Shore  as  a  viticultural 
area. 

Miscellaneous 

''^ATF  does  not  wish  to  give  the 
impression  by  approving  "Virginia's 
Eastern  Shore"  as  a  viticultural  area 
that  it  is  approving  or  endorsing  the 
quality  of  the  wine  derived  from  the 
area.  ATF  is  approving  this  area  as 
being  distinct  and  not  better  than  other 
areas.  By  approving  this  area.  ATF  will 
allow  wine  producers  to  claim  a 
distinction  on  labels  and  in 
advertisements  as  to  the  origin  of  the 
grapes.  Any  commercial  advantage 
gained  can  only  come  from  consumer 
acceptance  of  wines  from  "Virginia's 
Eastern  Shore." 

Regulatory  nexibifity  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  final  rule  is  not 
expected  (1)  to  have  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities,  or  |2)  to 
impose,  or  otherwise  cause,  a  significant 
increase  in  reporting,  recordkeeping,  or 
other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  hus  been  determined  thdl  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  rkte;  it  will  not  result  in 
d  mujor  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 


agencies,  or  ijeographic  regions:  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  Stales-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  i.mposed. 

Drafting  Infonnabon 

The  principal  author  of  this  document 
13  Mariorie  Dundas,  Wine  end  Beer 
Branch.  Bureau  of  Alcohol.  Tobacco  and 
Firearms, 

List  of  SubjecU  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 

Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas  is 
amended  as  follows: 

PART  9— AMERICAN  VITtCtiLTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  pari  9  continues  to  read  as  follows: 

Authority:  27  L  S.C.  205. 

Par  2.  The  Table  of  Sections  in 
subpart  C  is  amended  to  add  the  title  of 
§  9135  to  read  as  follows: 

Subpart  C — Approved  American  Viticultural 
Areas 

Sec. 


§  9. 1 35    VIrgtnia's  Emtem  Shore 

*  •  •  •  « 

Par  3.  Subpart  C  is  emended  by 
adding  S  9.135  to  read  as  follows: 

Subpart  C— Approved  American 
Vlticuttural  Areas 

§9.13S    Virginia's  Eastern  Shor*. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Virginia's  Eastern  Shore." 

(bj  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  "Virginia's  Eastern  Shore" 
viticultural  area  are  3  U.S.G.S. 
Quadrangle  (1:250,000  Series)  mops. 
1  hey  are  titled; 

(T)  Eiislville,  VA.;  N.C:  MD.,  1946 
(revised  1969), 


(2)  Salisbury,  MD.:  DEL.:  N.J.;  VA., 
1946  (revised  1969). 

(3)  Richmond  VA.:  MD.,  1973. 

(c)  Boundary.  The  Virginia's  Eastern 
Shore  viticultural  area  is  located  in 
Accomack  and  Northampton  counties, 
Virginia.  The  boundary  is  as  follows: 

(1)  The  beginning  point  is  the 
intersection  of  the  Virginia/Maryland 
border  and  Chincoteague  Bay.  near 
Greenbackville  on  the  Salisbury,  MD., 
U.S.G.S.  map; 

(2)  From  the  beginning  point,  the 
boundary  follows  the  coastline  in  a 
southwesterly  direction.  Where  there 
are  marshes  indicated  on  the  U.S.G.S. 
maps,  the  boundry  is  the  inland  side  of 
these  marshes; 

(3)  When  the  boundary  reaches  the 
southernmost  point  of  the  peninsula,  on 
the  Eastville.  VA„  U.S.G.S.  map,  the 
boundary  turns  and  proceeds  in  a 
northwesterly  direction,  again  following 
the  coastline  around  Cherrystone  Inlet 
on  the  Richmond.  VA..  U.S.G.S.  map; 

(4)  The  boundary  continues  to  follow 
the  coastline  and  the  inland  side  of  any 
marshes  indicated  on  the  U.S.G.S.  maps 
in  a  northeasterly  direction,  until  it 
reaches  the  Virginia/Maryland  border 
on  the  Eastville,  VA..  U.S.G.S.  map; 

(5)  The  boundary  then  follows  the 
Virginia /Maryland  border  back  to  the 
beginning  point  at  Chincoteague  Bay  on 
the  Salisbury.  MD..  U.S.G.S.  map. 

Signed  December  10, 1990. 
Stephen  E.  Higgins, 
Director. 

Approved:  Decemlier  17. 1990. 
Dennis  M.  O'ConncU. 
Acting,  Deputy  Assistant  Secretary 
(Regulatory.  Tariff  and  Trade  Enforcement). 
(PR  Doc.  90-3054*  Filed  ia-31-90;  e>45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2S0 

1 
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Underground  Storage  Tank^ 
Technical  Requirements 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  publishing  an 
interim  final  rule  amending  the  technical 
requirements  for  underground  storage 
tanks  (USTs)  promulgated  in  the  Federal 
Register  on  September  23. 1988  (53  FR 
37082).  Specifically.  EPA  is  extending  for 
270  days  (or  until  September  22. 1901) 


the  time  frame  UST  owners  and 
operators  have  to  install  automatic  line 
leak  detectors  on  new  or  existing 
underground  pressurized  piping  systems 
without  the  minimum  performance  of 
this  detection  equipment  having  to  meet 
the  40  CFR  280.43(a)(3)  requirements  for 
a  probability  of  detection  of  0.95  and  a 
probability  of  false  alarm  of  0.05.  Under 
today's  modification,  owners  and 
operators  are  still  required  to  (1)  equip 
all  pressurized  piping  with  an  automatic 
line  leak  detector  and  (2)  have  either  an 
annual  line  tightness  test  conducted,  or 
begin  conducting  monthly  monitoring, 
by  December  22. 1990.  Also,  all 
automatic  line  leak  detectors  are  still 
required  to  detect  leak  rates  of  3  gallons 
per  hour  (gph)  at  10  pounds  per  square 
inch  (psi)  within  1  hour  as  contained  in 
S  280,44(a),  but  the  associated 
probabilities  of  detection  and  false 
alarm  in  S  280.43(a)(3)  are  being  delayed 
until  September  22. 1991,  for  automatic 
line  leak  detectors  only. 
EFFECTIVE  DATE:  The  amendment  to  40 
CFR  part  280  contained  in  this 
rulemaking  published  today  is  effective 
January  2, 1991. 

ADDRESSES:  The  Docket  for  this 
rulemaking  (Docket  No.  UST  2-1)  is 
located  at  the  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW. 
Washington.  DC,  20460.  The  Docket  is 
open  from  9:30  a.m.  to  3:30  p.m.,  Monday 
through  Friday,  except  for  federal 
holidays.  You  may  make  an 
appointment  to  review  materials  in  the 
Docket  by  calling  (202)  475-9720. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotline  at  (800) 
424-9346  (toll  free)  or  382-3000  (in 
Washington.  DC). 
SUPPLEMENTARY  INFORMATION: 

\.  Background 

On  September  23. 1988.  (53  FR  37082) 
EPA  promulgated  technical 
requirements  under  subtitle  I  of  RCRA 
for  underground  storage  tanks 
containing  petroleum  or  substances 
defined  as  hazardous  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended,  (CERCLA). 
except  for  substances  regulated  as  a 
hazardous  waste  under  subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  These  rules  went  into 
effect  90  days  later  on  December  22, 
1988.  The  effect  of  today's  document  is 
to  delay  for  270  days  (or  until  September 
22. 1991)  the  requirement  in 
S  280.40(a)(3)  for  owners  and  operators 
to  install  automatic  line  leak  detectors 
on  pressurized  piping  that  detect  the 
specified  leak  rate  (under  the  specified 
conditions)  with  a  probability  of 


detection  (Pd)  of  0.95  and  a  probability 
of  false  alarm  (Pfa)  of  0.05. 

Section  280.40(a)(3)  in  the  final  rule 
specifies  that  all  leak  detection  methods 
used  after  December  22. 1990 — except 
for  those  permanently  installed  prior  to 
that  date — have  to  be  capable  of 
detecting  the  leak  rate  or  quantity 
sp'-'ified  for  that  method  with  a  Pd  of 
0.95  and  a  Pfa  of  0.05.  This  requirement 
applies  to  automatic  line  leak  detectors, 
among  other  methods.  EPA  stated  in  the 
September  23. 1988.  preamble  to  ihe 
final  rule  (53  FR  37145),  that  the  Agency 
intended  to  give  the  various 
manufacturers  time  to  evaluate  their 
methods  to  prove  they  meet  the 
standards  in  the  rule.  EPA  also 
explained  that  the  Agency  was  in  the 
process  of  developing  several  different 
procedures  for  testing  the  different 
release  detection  methods  in  order  to 
help  manufacturers  evaluate  their 
equipment  in  an  objective  and 
technically  sound  fashion. 

EPA  has  since  published,  over  the  last 
8  months,  a  series  of  seven  guidance 
documents  entitled  Standard  Test 
Procedures  for  Evaluating  Leak 
Detection  Methods.  The  series  includes 
standards  for  particular  release 
detection  methods  specified  in  the 
September  23. 1988,  rule  (53  FR  37082). 
Most  of  these  procedures  were 
published  in  final  form  early  in  the 
summer  of  1990.  and  the  last  procedure. 
"Pipeline  Leak  detection  Systems."  was 
published  in  late  September  of  1990. 
Most  parties  interested  in  obtaining  a 
copy  of  this  last  protocol  probably  did 
not  receive  it  until  October  1990.  As  a 
result,  a  relatively  short  time  period  was 
allowed  for  piping  leak  detector 
manufacturers  to  receive  the  final 
protocol  and  make  the  necessary 
arrangements  for  evaluating  the 
performance  of  their  methods. 

Over  the  past  two  months,  the  Agency 
has  received  comments  from  the  leak 
detection  industry,  including  comments 
from  the  nation's  long-time  major 
manufacturer  of  automatic  pressurized 
line  leak  detection  equipment,  regarding 
the  Inadequate  amount  of  time  available 
to  carry  out  the  EPA  protocol  evaluation 
for  piping  given  the  late-September 
release  of  the  final  pipeline  leak 
detection  systems  protocol  and  the 
December  22. 1990,  regulatory  deadline 
for  owners  and  operators  to 
demonstrate  Pd  and  Pfa  for  new 
equipment.  This  commenter  further 
requested  more  time  to  test  its 
equipment  and  to  carry  out  the  protocol 
in  this  area.  Some  commenters  also 
raised  several  technical  concerns  about 
the  protocol  itself  that  they  believe  may 
require  EPA  technical  revision. 


The  above  situation  raises  the  serious 
concern  that  some  major  manufacturers 
of  automatic  line  leak  detectors  will  not 
be  able  to  complete  their  evaluation 
under  the  EPA  piping  protocols  (or 
another  acceptable  procedure)  by 
December  22, 1990,  when  the  Pd/Pfa 
requirements  for  automatic  line  leak   _ 
detectors  are  scheduled  to  come  into 
effect  under  S  280.40(a)(3).  This  may 
force  some  key  manufacturers  through 
no  apparent  fault  of  their  own  to 
withdraw,  at  least  temporarily,  a  major 
portion  of  the  currently  available 
detectors  from  the  market  place.  EPA  is 
concerned  with  such  a  potentially 
significant  short  fall  in  the  availability 
of  equipment  (even  if  only  for  a  few 
months)  that  UST  owmers  and  operators 
could  purchase  to  comply  with  EPA's 
pressurized  line  leak  detection 
requirements.  Such  a  result  could  cause  ^ 
widespread  non-compliance  problems' 
as  well  as  unintended  detrimental 
impacts  to  the  environment  and  public 
health.  As  was  discussed  in  the 
preamble  to  the  final  rule  (53  FR  37153). 
the  Agencj'  considers  the  use  of 
automatic  line  leak  detectors  to  be  a  key 
part  of  our  regulatory  strategy  for 
avoiding  catastrophic  releases  from 
pressurized  piping  leaks.  The  Agency 
has  received  no  new  information  that 
indicates  currently  available  devices  are 
not  discovering,  and  therefore  resulting 
in  the  curtailment  of.  significant 
pressurized  line  leaks. 

Today's  interim  final  rule  is  necessarj- 
to  overcome  the  above  implementation 
difficulties.  By  delaying  for  270  days  the 
effective  date  of  the  0.95  Pd/0.05  Pfa 
standards  as  they  apply  to  automatic 
line  leak  detectors.  UST  owners  and 
operators  can  continue  to  install  those 
mechanical  line  leak  detectors  for 
pressurized  piping  which  are  most 
widely  available  and  currently  being 
used  extensively  in  the  industry.  EPA 
has  been  encouraging  the  use  of  these 
devices  for  the  past  two  years.  This 
temporary  action  also  represents  a 
significant  benefit  in  terms  of  protecting 
human  health  and  the  environment  since 
these  leak  detection  devices  will 
continue  to  be  used  uninterrupted  and 
the  catastrophic-type  releases  they  are 
designed  to  detect  will  continue  to  be 
detected.  Today's  action  is  intended  to 
allow  manufacturers  sufficient  time  to 
complete  their  equipment  evaluations 
that  have  been  delayed  by  the  late 
release  of  the  EPA  protocol.  They  will 
also  be  able  to  make  manufacturing 
adjustments  (if  necessary)  before  the  Pd 
and  Pfa  for  automatic  line  leak  detectors 
become  effective.  Finally,  the  270-day 
delay  gives  EPA  the  time  it  needs  to 
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consider  the  technical  commenis  it  has 
received  about  the  protocol. 

Until  the  probabilities  become 
efTective  for  automatic  line  leak 
detectors  (September  22, 1991).  these 
devices  need  only  detect  the  leak  rate  of 
3  gph  as  specified  in  S  2fi0.44(a]. 
Automatic  line  leak  detectors  installed 
ui  ior  to  September  22, 1991.  will  not 
have  to  be  replaced  after  the 
probabilities  become  effective,  but  all 
those  installed  after  that  period  of  time 
will  have  to  achieve  the  probability 
standards. 

It  is  important  to  note  that  delaying 
the  Pd  and  Pfa  performance  criteria  for 
automatic  line  leak  detectors  to 
September  22, 1991,  In  no  way  changes 
the  requirement  that  all  new  and 
existing  underground  piping  that 
conveys  regulated  substances  under 
pressure  be  equipped  with  an  automatic 
line  leak  detector  and  either  have  an 
annual  line  tightness  test  conducted  or 
have  applicable  monthly  monitoring 
conducted.  It  it  also  important  to  note 
that  the  delay  in  Pd  and  Pfa  is  only  for 
the  automatic  line  leak  detector 
requirements  for  pressurized  piping.  The 
Pd  aiKl  Pfa  associated  with  all  olhe: 
leak  detection  methods  (e.g.,  tank 
tightness  testing,  automatic  tank  gauging 
and  line  tightness  testing)  will  become 
effective  December  22. 199a  as 
ciandated  in  |  28a40(a)(3)  of  the 
rcgJations.  and  for  the  reasons 
discussed  In  the  original  September  23, 
1<)88.  Federal  Register  (53  FR  37082]. 

II.  NMd  for  IntvfaB  HimI  Rule 

EPA  is  not  solicitir»g  comments  prior 
to  the  effective  date  of  today's 
rulemaking.  Under  section  3(b)  of  (he 
Administrative  Procedures  Act,  5  U.S.C. 
553(b).  the  Agency  may  for  good  cause 
omit  notice  and  comment  procedures. 
The  Agency  believes  it  has  good  cause 
to  omit  notice  and  comment  procedures. 
When  EPA  developed  the  phase-in 
schedule  of  comphance  for  the  Pd  and 
Pfa,  the  Agency  beUeved  that  the 
devbiopment  of  the  protocols  for  testing, 
evaluating  and  reporting  on  the 
performance  of  the  different  methods  of 
leak  detection  and  the  accompanying 
evaluation  by  manufacturers  and/or 
third  parties  would  be  complete  24 
months  from  promulgation  of  the  final 
technical  requirements.  However, 
because  of  unforeseen  delays  in  getting 
the  final  piping  proiocol  completed,  as 
was  previously  explained  in  this 
preamble  discussion,  unintended  non- 
compliance with  an  essential 
requirement  (automatic  line  leak 
detection)  would  result  without  today  s 
interim  final  amendment  to  delay  the 
compliance  date  in  the  rules  for  270 
days.  EPA  believe.s,  therefore,  that 


providing  notice  and  comment  on  this 
amendment  is  impractical  and  contrary 
to  public  interest. 

The  Agency  is.  however,  soliciting 
comments  on  today's  regulatory 
amendments.  Comments  may  be 
submitted  on  or  before  February  1, 1991. 

Comments  will  be  considered  by  the 
Agency  and.  if  necessary,  the  Agency 
will  issue  a  revised  Final  rule  changing 
today's  amendment  to  respond  to  these 
comments. 

III.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Since  this  document  is  merely 
an  amendment  to  an  existing  regulation 
delaying  one  compliance  date,  the  rule 
IS  not  "major  "  as  contained  in  the  Office 
of  Management  and  Budget's  Interim 
Regulatory  Impact  Analysis  Guidance. 

This  document  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

Dated:  December  21,  1990 
WilUan  K.  Rrtily, 
Aclministrotor 

List  of  Subiects  in  40  CFR  Part  280 

Hazardous  substances.  Insurance.  Oil 
pollution.  Surety  bonds.  Water  pollution, 
Water  supply 

For  the  reasons  set  out  in  this 
d6cument,  part  280  of  title  40.  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  / 

PART  280-TCCHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  Of  UNDERGROUND 
STORAGE  TANKS  (UST) 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912.  BWl.  6Kn|a). 
H991(b),  89ei(c>.  efl91{dj.  «»l(e).  6891(0. 
6;»Hh). 

2.  Section  280.40  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  280.40    Qaneral  requlrwnenis  for  aH  UST 
systems. 

(a)    •   '   • 

(J)  Meets  the  performance 
requirements  in  i  280.43  or  280.44.  with 
any  performance  claims  and  their 
manner  of  determination  described  in 
wrilmg  by  the  equipment  manufacturer 
or  installer.  In  addition,  methods  used 
after  the  dale  shown  in  the  following 
table  corresponding  with  the  specified 
method  except  for  methods  permanently 


installed  prior  to  that  date,  must  be 
capable  of  detecting  the  leak  rate  or 
quantity  specified  for  that  method  in  the 
corresponding  section  of  the  rule  (also 
shown  in  the  table)  with  a  probability  of 
detection  (Pd)  of  0.95  and  a  probability 
of  falsi  slarm  (Pfa)  of  0.05. 


Method     !      Section 


Manual 

Tank 

Gaugmg. 
Tar* 


Testmg 
Autonwtic 

Tar* 

GauQinQ. 
Automatic 

bn« 

Leali 

CMse- 

lors. 
Line 

Tight- 


Testing. 


28043(b) 
280.43tC) 

2aOA3(d) 
280.44(a) 

280  44(b) 


Date  atte»  wtiich  Pit/ 
PlamualtM 
decnonstrated 


December  22,  1990 
December  22.  1990. 

Decetnbef  22.  1990. 
September  22.  1991. 

December  22.  1990. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  36 

ICC  Docket  8(K2M;  FCC  fOJ-tl 

Common  Carrter  SotvIcm;  Allocatfon 
of  Costs  BotwMit  th«  Stat*  and 

Interstate  Jurisdictions 

AQENCY:  Federal  Communications 
Commission;  Federal-State  joint  Boarti. 
ACTION:  Final  rule;  recommended 
decision  and  order. 


SUMIMARY:  The  Joint  Board 
recommended  a  revision  of  S  36,621  of 
the  Commission's  Rules.  This  section 
specifies  the  procedures  used  by  the 
National  Exchange  Carrier  Association 
to  calculate  study  area  unseparated  loop 
costs  for  the  purpose  of  determining  the 
level  of  the  Universal  Service  Fund.  The 
recommended  change  would  substitute 
gross  investment  for  net  investment  as 
the  basis  for  allocating  Operating  Taxes 
and  Corporate  Operations  Expenses 
between  the  loop  and  nonloop 
operations  of  local  exchange  carriers. 
EFFECTtvI  DATE:  December  17, 199a 
fOm  RNITHCfl  INTOmUTlOW  CONT ACT. 
Charles  Needy.  Accounting  and  Audits 
Division.  Common  Carrier  Burtoau.  (2(i2} 
632-7500. 
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SUPPUMENTARY  MF0MMT10M:  This  is  a 

siusmary  of  the  Federal-State  Joint 
Board's  Reconwuended  Decision  and 
Order  CC  Docket  No.  80-286.  FCC90J-1, 
adopted  November  15, 1990.  and 
released  December  17, 1990, 
The  full  text  of  Joint  Board 
recommended  decisions  are  available 
for  inspection  and  cv^pying  dnring 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington  DC  The 
complete  text  of  this  recommended 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037. 

Summary  of  Recommended  Decision 
and  Order 

Section  36.621  of  the  Commission's 
Rules  prescribes  the  procedures  that  the 
National  Exchange  Carrier  A8SOcia^ion 
(NECA)  uses  to  calculate  unseparated 
loop  costs,  in  individual  study  areas  of 
local  exchange  carriers,  for  the  purpose 
of  determining  the  level  of  the  Universal 
Service  Fund.  To  ensure  that  loop- 
related  overhead  costs  and  taxes  are 
properly  included  in  this  calculation,  the 
rules  require  NECA  to  include  a  portion 
of  unseparated  Corporate  Operations 
Expenses  and  Operating  Taxes.  The 
mles  specify  that  NECA  is  to  allocate 
these  overhead  costs  and  taxes  between 
loop  and  nonloop  operations  based  on 
the  loop/nonloop  apportionment  of  net 
investment. 

Since  March  4, 1968,  however,  NECA 
had  based  this  allocation,  under  waiver, 
on  gross  investment  rather  than  net 
investment.  To  determine  whether  this 
change  should  be  made  permanent,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  on  November  22, 
1988,  53  FR  49575,  December  8, 1988, 
proposing  to  amend  these  rules,  inviting 
comment  and  referring  the  matter  to  the 
Docket  80-286  Joint  Board  for  a 
recommendation.  Specifically,  the 
Commission  proposed  a  bifurcated 
approach  under  which  the  allocation  of 
Corporate  Operations  Expenses  would 
be  based  on  gross  investinent  but  that  of 
Operating  Taxes  would  be  based  on  net 
investment. 

On  November  15, 1990,  the  Joint  Board 
adopted  recommendations  regarding 
these  allocation  procedures.  It 
recommended  that  this  Commission 
amend  the  rules  to  prescribe  the  use  of 
^ross  investment  as  the  basis  of 
allocation  for  both  Corporate 
Operations  Expenses  and  Operating 
Taxes,  as  NECA  had  been  doing  under 
waiver.  The  Joint  Board  noted  that  all 
'lut  one  commenting  party  favored  this 
.tpproach.  The  Joint  Board  determined 


that  the  aliocahon  of  Corporate 
Operations  E)q>eB«cs  better  reflects  cost 
causation  when  baaed  oa  groea 
investment  rather  than  net  investmeaL  It 
also  determined  that  the  substitution  of 
net  investment  for  gross  investment  as 
the  basis  of  allocation  for  taxes  would 
have  only  a  mioimal  effect  on  the 
overall  amount  of  USF  support  It 
therefore  concluded  that  any  mar^jud 
improvement  in  precision  that  might 
result  from  using  the  bifurcated 
approach  proposed  by  the  Commission 
would  be  too  small  to  warrant  the  added 
complexity  of  such  an  approach. 

Ordering  Clause 

25.  Accordingly,  this  Joint  Board 
recommend,  That  the  Federal 
Communicatioos  Commission  adopt  the 
proposal  presented  herein  and  the 
suggested  revisions  of  part  36  of  the 
Commission's  rules  contained  below. 
This  recommendation  is  adopted 
pursuant  to  sections  4  (i)  and  (j),  201- 
205,  221(c)  and  410  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  (i)  and  (j),  201- 
205,  221(c)  and  410. 

List  of  Subjects  in  47  CFK  Part  38 

Communications  common  carriers, 
jurisdictional  separation  procedures. 

Telephone,  Uniform  system  of  accounts. 

Rule  Changes 

Part  26  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  gtation  for  part  36 
continues  to  read: 

Authority:  47  U.S.C.  151. 154  (i)  and  (j).  205, 

221(c),  403  and  410. 

2.  The  title  of  subpart  F  is 
recommended  to  be  revised  to  read  as 
follows: 

Subpart  F— Universal  Service  Fund 

3.  Section  36.601  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  36.601    General 

(a)  The  Universal  Service  Fund  is 
derived  from  an  expense  adjustment 
that  shall  be  computed  in  accordance 
with  this  subpart  F.  This  adjustment 
shall  be  added  to  interstate  expenses 
and  deducted  from  state  expenses  after 
expenses  and  taxes  have  been 
apportioned  pursuant  to  subpart  D. 

•  *  «  *  • 

4.  Section  36.621  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  introductory  text  and 
(a)(4)  to  read  as  follows; 


27 


§36^1    SlHdyi 
loop  coat 

[a)  For  the  purpose  of  calcniatiiig  the 
expense  adjustment  the  study  area  totai 
unseparated  loop  cost  equals  the  sum  of 
the  following: 

(4)  Corporate  Operations  Expenses, 
Operating  Taxes  and  the  benefits  and 
rent  portions  of  operating  expenses,  as 
reported  in  {  36.811(a)(5)  attrrbtitable  to 
investment  m  CiWF  Category  1.3  and 
COE  Catetory  4.13.  To  calculate  the 
amount  of  these  expenses  and  taxrs  that 
is  attributable  to  exchaoge  operations. 
multiply  the  total  amount  of  such  costs 
by  the  ratio  of  the  unseparatad  gross 
exchange  plant  investment  In  C&WF 
Category  1.3  and  COE  Category  4.13,  as 
reported  in  9  36.611(a)(1),  to  the 
unseparated  gross  telecommunications 
plant  investment,  as  reported  in 
§  3a6119(aH6). 

5.  The  section  heading  S  36.622  is 
revised  to  read  as  follows: 

§  36.622    Nrtenal  an*  ttutfy  area  average 
unseparated  loop  coals. 


Federal  CommtinicatKjns  Ccrrunission. 

Donna  R.  Searcy, 

Secretory. 

IFR  Doc.  90-30611  Filed  12-31-90;  «;45  ara) 
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47  CFR  Part  97 

[PR  Docket  Ho.  90-55;  FCC  90-414) 

Establlahment  of  a  Codeless  Clasa  of 
Amateur  Operator  Ucenae 

AOENCV:  Federal  Commumcations 

Commission. 

action:  Final  rule 

summary:  This  action  amends  the 
Amateur  Service  Roles  to  create  a 
codeless  class  of  amateur  radio  operailor 
license.  The  rules  are  necessary  m  order 
to  offer  an  entry  level  amateur  service 
operator  license  to  otherwise  quahfi(*d 
individuals  who  find  the  tel^raphy 
requirement  a  barrier  to  pursuing  the 
purpose  of  the  amateur  service.  The 
effect  of  the  rule  amendments  is  to  make 
the  amateur  service  more  accessible  to 
such  individuals. 

EFFECTTVI  DATE:  February  14, 1991. 
FOR  FtntTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington.  DC  20554. 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATlOll:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  December  13, 1990. 
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and  released  December  27, 1990.  The 
complete  text  of  this  Commission  action. 
including  the  rule  amendmenti  is 
available  for  inspection  and  c  ^)ytng 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  239),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  Report  and  Ordt-r, 
including  the  rule  amendments,  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037 

Summary  of  Report  and  Order 

1.  The  Amateur  Service  Rules  have 
been  amended  to  delete  the  telegraphy 
examination  element  that  an  individual 
currently  must  pass  in  order  to  qualify 
for  a  Technician  Class  amateur  operator 
license.  The  revised  examination 
elements  do  not  include  a  telegraphy 
element,  thereby  allowing  individuals 
who  do  not  know  the  international 
Morse  code  to  qualify  for  this  class  of 
amateur  operator  license.  The 
Commission  did  not  revise  the  number 
of  questions  that  an  individual  must 
pass  to  qualify  for  the  Technician  Class 
amateur  operator  license,  finding 
Instead  that  the  existing  examination 
elements  were  adequate  to  determine  if 
an  individual  was  qualified  to  exercise 
the  privileges  of  the  Technician  Class 
operator  license. 

2.  The  Commission  decided  that  the 
privileges  of  the  revised  Technician 
Class  operator  license  would  be  all 
amateur  privileges  above  30  MHz.  as 
allowed  by  international  Radio 
Regulations  No.  2735.  The  Commission 
also  decided  to  retain  the  Novice  Class 
operator  license  in  its  present  form.  No 
revisions  were  made  to  the  examination 
requirements  or  privileges  for  any  other 
class  of  amateur  operator  license  and 
the  Commission  amended  its  rules  to 
grandfather  frequency  privileges  below 
30  MHz  for  holders  of  Technician  Class 
licenses  issued  before  February  14, 1991. 

3.  The  Commission  noted  that  the 
passing  of  a  telegraphy  examination  is 
not  an  indication  of  an  examinee's  good 
character,  high  intelligence,  cooperative 
demeanor,  or  willingness  to  comply  with 
its  rules.  Rather,  the  Commission  found 
that  t^e  passing  of  a  telegraphy 
examination  is  no  more  and  no  less  than 
proof  of  an  examinee's  ability  to  send 
and  receive  texts  in  Morse  code  at  some 
specified  rate. 

4.  With  respect  to  whether  Technician 
Class  licensees  should  be  required  to 
use  a  two-letter  station  identification 
suffix  to  distinguish  Technician  Class 
control  operators  who  have  passed  a 


telegraphy  examination  from  Technician 
Class  control  operators  who  have  net 
passed  a  telegraphy  examination,  the 
Commission  found  that  any  need  to 
distinguish  between  these  control 
operators  was  subordinate  to  the  need 
for  an  efficient  identification  procedure. 
The  Commission,  therefore,  did  not 
adopt  its  proposal  but  did  editorially 
revise  its  rules  to  clarify  the  station 
identification  procedure 

5.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

6.  The  action  taken  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520,  and  found  not  to  impose  a  new  or 
modified  information  collection 
requirement  on  the  public. 

7.  The  amended  rules  are  issued  under 
the  authority  of  47  U.S.C.  154(i)  and  303 
(c)  and  (r). 

List  of  Subjects  in  47  CFR  Pact  97 

Amateur  Radio,  Licensing 
requirements.  Operator  licenses. 
Volunteers 
Donna  R.  Searcy. 

Spcrphiry 

Amended  Rules 

Part  97  of  chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066,  1082.  as  amended; 
47  use  VA.  303.  Interpret  or  apply  48  Slat. 
1064-1006,  1081-1105.  as  amended;  47  U.S.C. 
151-155.  301-609.  unless  otherwise  noted. 

2.  Section  97.119(e)  Is  revised  to  read 
as  follows: 

S  97. 11 9    Station  tdenttf Icatlon. 
•         «         •         •         • 

(e)  When  the  control  operator  is  a 
person  who  is  exercising  the  rights  and 
privileges  authorized  by  S  97.9(b)  of  this 
part,  an  indicator  must  be  included  after 
the  call  sign  as  follows: 

(1)  For  a  control  operator  who  has 
requested  a  license  modification  from 
Novice  Class  to  Technical  Class:  KT; 

(2)  For  a  control  operator  who  has 
requested  a  license  modification  from 
Novice  or  Technical  Class  to  General 
Class:  AG; 

(3)  For  a  control  operator  who  has 
requested  a  license  modification  from 
Novice,  Technician,  or  General  Class 
operator  to  Advanced  Class:  AA:  or 

(4)  For  a  control  operator  who  has 
requested  a  license  modification  from 
Novice,  Technician,  General,  or 
Advanced  Class  operator  to  Amateur 
Extra  Class:  AE. 


3.  Section  97.301(e)  is  amended  by 
revising  the  introductory  text  preceding 
the  table  to  read  as  follows: 

S  97.301    Authortzad  fraquancy  bands. 

(e)  For  a  station  having  a  control 
operator  holding  a  Novice  Class 
operator  license,  or  a  Technician  Class 
operator  license  plus  a  CSCE  indicating 
that  the  person  passed  element  1(A), 
1(B),  or  1(C),  or  a  Technician  Class 
operator  license  issued  before  February 

14. 1991: 

•  •        •         •         • 

4.  Section  97-501  is  amended  by 
revising  the  introductory  text  and 
paragraph  (d)  to  read  as  follows: 

§  97.501    Qualifying  for  an  amateur 
operator  llcansa. 

An  applicant  must  pass  an  * 

examination  for  the  issuance  of  a  new 
amateur  operator  license  and  for  each 
change  in  operator  class.  Each  applicant 
for  the  class  of  operator  license 
specified  below  must  pass,  or  otherwise 
receive  examination  credit  for,  the 
following  examination  elements: 
«        •        *        •        • 

(d)  Technician  Class  operator: 
Elements  2  and  3(A). 

•  «        «        *        * 

[FR  Doc.  90-30613  Filed  12-01-90;  845  am) 
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47  CFR  Part  97 


(PR  Docket  No.  90-356;  FCC  90-413] 

Amendment  of  ttie  Amateur  Radio 
Service  Rules  to  Make  the  Service 
More  Accessible  to  Persons  With 
Handicaps 

AOENCv:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  This  action  amends  the 
Amateur  Service  Rules  to  exempt 
severely  handicapped  individuals  from 
the  higher  speed  telegraphy 
examinations.  The  rules  are  necessary 
in  order  to  accommodate  severely 
handicapped  individuals  who  are 
incapable  of  passing  such  examinations. 
The  effect  of  the  rule  amendments  is  to 
make  the  amateur  service  more 
accessible  to  such  individuals.  This 
Repori  and  Order  also  affirms  the  action 
taken  by  the  Commission's  Private 
Radio  Bureau  denying  The  American 
Radio  Relay  League's  request  for  an 
extension  of  time  within  which  to  file 
comments  in  the  proceeding. 
EFFECTIVE  DATE:  February  14, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Fedcrf*! 
Communications  Commission.  Private 
Radio  Bureau,  Washington.  DC  20554, 
(202)  632-4964. 

SUPPLEMENT AAY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Repori 
and  Order,  adopted  December  13. 1990, 
and  released  December  27, 1990,  The 
complete  text  of  this  Commission  action, 
including  the  role  amendments,  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  239),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  Report  and  Order, 
including  the  rule  amendments,  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washingloa  DC  20037. 

Summary  of  Report  and  Order 

1.  The  Amateur  Service  Rules  have 
been  amended  to  exempt  from  the 
higher  speed  telegraphy  examinations 
persons  who,  because  of  severe 
handicaps,  are  incapable  of  passing 
those  examinations.  The  administering 
volunteer  examiners  (VEs)  must  give 
credit  for  the  higher  speeds  to  any 
examinee  who  holds  an  amateur 
operator  license  indicating  that  the 
person  has  already  passed  a  telegraphy 
examination  of  5  or  13  words  per  minute 
(wpm).  In  addition,  the  examinee  must 
submit  a  licpnsee  application  (Form  610) 
containing  a  physician's  certification 
stating  that  because  the  examinee  is  an 
individual  with  a  severe  handicap,  the 
examinee  is  unable  to  pass  a  13  or  20 
wpm  telegraphy  examination.  The 
examinee  must  also  submit  a  release 
permitting  disclosure  to  the  Commission 
of  medical  information  pertaining  to  the 
handicap. 

2.  The  Commission  did  not  specify  a 
list  of  disabilities.  The  Commission  said 
that  it  would  rely  on  the  judgment  and 
integrity  of  the  physician  to  establish 
that  the  person  is  severely  handicapped 
and  incapable  of  passing  the  telegraphy 
examination.  The  Commission  also  said 
that  the  term  "physician"  would  be 
limited  to  practitioners  with  full  medical 
privileges,  that  is,  doctors  of  osteopathy 
or  doctors  of  medicine. 

3.  The  Commission  noted  that  the  VEs 
use  special  accommodative  procedures 
to  adrjuiiister  telegraphy  examinations 
to  handicap!.. :d  persons.  It  also  noted 
that  the  international  Radio  Regulations 
are  silent  concerning  sending  speed  and 
accommodative  procedures  for 
handicapped  persons.  The  Commission 
said  thill  the  special  accommodative 
procedures  will  usually  show  that  the 


examinees  know  the  Morse  code,  even 
though  at  a  slower  speed.  Where 
warranted,  the  VEs  will  substitute  a 
sendiTig  test  for  a  receiving  test. 
Although  an  examinee's  sending  ability 
usually  exceeds  the  receiving  ability, 
passing  a  sending  test  is  proof  that  the 
examinee  knows  the  Morse  code. 

4.  With  respect  to  whether  VEs  should 
administer  examinations  that  they  had 
not  passed,  the  Commission  said  that  a 
VE  who  cannot  receive  the  Morse  code 
at  20  wpm  is  not  competent  to 
administer  a  20  wpm  sending  test 
because  the  VE  cannot  receive  the 
message  sent  by  the  examinee.  That  VE. 
however,  might  be  competent  to 
administer  a  20  wpvn  receiving  test 
where  the  message  is  sent  by  a  tape 
player  and  the  content  of  the  message  is 
known  by  the  VE.  Any  VE  who  is  not 
competent  to  perform  the  VE  functions 
required  for  any  particular  examination 
should  not  administer  thai  examination. 

5.  The  Commission  affirmed  the 
Private  Radio  Bureau's  denial  of  The 
American  Radio  Relay  League's  request 
for  an  extension  of  time  to  file 
comments  in  the  proceeding.  In  so  doing. 
the  Commission  said  that  ample  time 
had  been  allowed  for  respondents  to  file 
comments,  and  that  more  than  one 
hundred  had  done  so,  including 
volunteer  examiner  coordinators  (VECs) 
and  VEs. 

6.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

7.  Tiie  action  taken  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  §  3501- 
3520.  and  found  to  impose  a  new  or 
modified  information  collection 
requirement  on  the  public. 
Implementation  of  any  new  or  modified 
requirement  v^rill  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Act. 

8.  The  amended  rules  are  issued  under 
the  authorit>'  of  47  U.S.C.  154(i)  and 
303(1]  (!)  and  (r). 

9.  List  of  Subjects  in  47  CFR  Part  97 

Amateur  radio,  Examinabon, 
Handicapped  applicants,  Voiunteas. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Sfrrrtaiy. 

Amended  Rules 

Part  97  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  97 
ccntinues  to  read  as  follows: 

Authority:  48  Stdl.  1066, 1082.  as  amended; 
47  U.S.C  154,  303.  Interpret  or  apply  46  Stat. 


1064-1066. 1081-1105,  as  amended;  47  U.S.C 
151-155,  3(n-609.  unless  otherwise  noted. 

2.  Section  W7.3  is  amended  by 

redesignating  paragraphs  (a)(29)  through 

(a)l40)  asta)(30)  through  (a)(41)  and 
adding  a  rrew  paragraph  la)(29)  to  read 
as  follows: 

§  97.3    Definitions. 


(29)  Physician.  For  the  purpose  of  this 
part,  a  person  who  is  licensed  to 
practice  in  a  place  where  the  amateur 
service  is  regulated  by  the  FCC,  as 
either  a  Doctor  of  Medicine  (M.D  )  or  a 
Doctor  of  Osteophathy  (D  O.] 


3.  Section  97.505  is  amended  by 
adding  paragraph  (a)(5)  to  read  as 

follows; 

§  97.505    Denwnt  credit 


(5)  A  current,  or  expired  but  within 
the  grace  period  for  renewal.  Novice. 
Technician  plus  a  CSCE  indicating  that 
the  person  passed  element  1|A)  or  1(D), 
Technician  issued  before  February  14. 
1991,  General,  or  Advanced  Class 
operator  license,  and  a  Form  610 
containing: 

(i)  A  physician  s  certification  stating 
that  because  the  person  is  an  individu*)! 
with  a  severe  handicap,  the  person  is 
unable  to  pass  a  13  or  20  words  per 
minute  telegraphy  examination:  and 

(ii)  A  release  signed  by  the  person 
permitting  disclosure  to  the  FCC  of 
medical  information  pertaining  to  the 
person's  handicap:  Element  1(C). 


4.  Section  97.511  is  amended  by 
revising  paragraph  (f)  to  read  as  follows; 

f  97.511  Tect^nidan,  General.  Advanced 
and  Amateur  Extra  Class  operator  license 
examination. 


(f)  WithinlOdaysof  the 
administration  of  a  successful 
examination  for  the  Technician, 
Genera!,  Advanced  or  Amateur  Extra 
Class  operator  license,  the  administering 
VEs  must  submit  the  application  to  the 
coordinating  VKC  If  telegraphy  clcmrr.t 
credit  is  claimed  under  §  97.505(a)('i). 
the  physicians  certification  and  the 
patient's  release  on  the  license 
application.  Form  610,  must  be 
completed. 
|FR  Doc.  90-30612  Filed  12-31-90;  845  anvj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  675 

IDocktt  No.  91046-0006) 

Grouni;;ish  of  tt>e  Bering  Sea  and 
Aleutian  Islands  Area 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce 
ACTION*.  Notice  of  closure  rescission, 
notice  of  apportionment  of  reserves; 
request  for  comments. 


summary:  NOAA  announces  that  the 
remaining  total  allowable  catch  (TAC) 
for  pollock  in  the  Aleutian  Islands 
subarea  (A!)  is  more  than  sufficient  to 
provide  for  bycatch  in  other  fisheries 
and  IS  allowing  further  directed  fishing 
for  pollock  by  U.S.  vessels  in  domestic 
annual  processing  (DAP)  operations  in 
that  subarea.  NOAA  further  announces 
that  the  remainder  of  the  reserve  is 
needed  for  DAP  pollock  in  the  Bearing 
Soa  subarea.  These  actions  are 
necessary  to  promote  optimum  use  of 
groundTish  in  the  Bering  Sea  and 
Aleutian  Islands  (BSAl)  and  to  conduct 
orderly  management  of  resources  They 
are  intended  to  carry  out  the 
management  objectives  contained  m  the 


Fishery  Management  Plan  for  Bering 
Sca/Aleutian  Islands  Groundfish  (FMP). 

DATES:  This  notice  is  effective  from 
noon,  Alaska  local  time  (A,l.l.). 
December  27,  1990,  until  midnight.  A.l.t.. 
December  31.  1990.  Comments  are 
invited  for  15  days  following  the 
effective  date  of  this  notice. 
ADDRESSES:  Comments  should  be 
mailed  to  Steven  Pennoyer,  Director. 
Alaska  Region,  National  Marine 
Fisheries  Service.  P.O.  Box  21668. 
luneau,  AK  99802.  or  b€  delivered  to  the 
Federal  Building  Annex.  Suite  6.  9109 
Mendenhal!  Mall  Road.  Juneau.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Charrett,  Resource 
Management  Spncialist.  NMFS,  907-58&- 
7229, 
SUPPtEMENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
BASl  under  the  Magnuson  Fishery 
Conservation  and  Management  Act.  The 
FMP  was  developed  by  the  North  Pacific 
Fishery  Management  Council  and  was 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  part  875. 

Rescission  of  closure 

The  initial  1990  TAC  specification  for 
AI  pollock  was  determined  under  50 
CFR  675.20(a)(2)  and  set  at  85,000  metric 
tons  (mt),  all  of  which  was  apportioned 
to  domestic  annual  processing  (DAP)  (55 
VR  1434.  January  16, 1990).  Under 


S  675.20(a)(8),  this  fishery  was  closed  to 
directed  fishing  on  November  14, 1990 
(55  FR  48109,  November  19, 1990). 
Declining.catch-per-unit-effort  in  the 
days  immediately  preceding  the  closure 
resulted  in  a  remainder  of  pollock  TAC 
in  the  A!  that  exceeds  the  amount 
necessary  to  support  remaining 
groundfish  fisheries  in  that  subarea  as 
incidental  catch.  The  Secretary  of 
Commerce  is  rescinding  the  previously 
issued  notice  of  closure  and  allowing 
directed  fishing  for  pollock  in  the  AI  by 
vessels  in  DAP  operations. 

Apportionment  of  reserve 

The  current  domestic  annual  harvest 
(DAH)  for  pollock  in  the  Bering  Sea 
subarea  is  1,310,751  mt;  however,  during 
the  fishing  year,  amounts  in  excess  of 
the  DAH  have  been  harvested. 
Therefore,  under  §  675.20(b)(l)(i).  all 
remaining  reserv  e,  8,288  mt,  is 
apportioned  to  the  TAC  for  pollock  in 
the  Bering  Sea  subarea  and  results  in  a 
new  TAC  for  pollock  in  the  Bering  Sea 
subarea  of  1,319,039  mt.  This  increase  is 
allocated  to  DAP  and  results  in  a  new 
DAP  of  1.296,288  mt  (Table  1).  This 
apportionment  does  not  result  in 
allowable  retention  of  pollock  in  the 
Bering  Sea  subarea  and  does  not  result 
in  overfishing  pollock  stocks  in  the 
Bering  Sea  subarea  because  the  revised 
TAC  13  less  than  the  acceptable 
biological  catch  (ABC)  amount. 


Table  1.— Bering  Sea/Aleutian  Islands  Apportionment  of  TAC 

[Values  are  in  metric  tons] 


Curr-nnt       i    This  action 

r^ —                             1 

Revised 

Po*»ock  (B^) 

DAP 

1 

1,288,000             +8  288 

22,751  1                     0 

1.733,720  '           +8,288 

257,992                       0 

8,288             -8,288 

1,296,288 

ABC     1  450,000     _ A 

JVP 

DAP 

JVP » 

Reserve.... 

22.751 

Total  (TAC    2,000,000 _ ...~ — 

1,742,008 

257,992 

0 

Classification 

effectiveness  of  this  notice  is  necessa 

ry         List  of 

Subjects  in  50  CFR  Pari 

675 

This  action  is  taken  under 
i  675.20(a)(8)  and  (b)(l)(i)  and  is  in 
compliance  with  Executive  Order  12291. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment  or  to  delay  the  effective 
date  of  this  notice.  Immediate 


to  benefit  U.S.  fishermen  who  wish  to 
participate  in  DAP  pollock  operations  in 
the  Ai  who  would  otherwise  be 
prohibited  from  fishing  due  to  a 
premature  fishery  closure.  However, 
interested  persons  are  invited  to  submit 
comments  in  writing  to  the  address 
above  for  15  days  after  the  effective 
date  of  this  notice 


Fish.  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Authority:  16  U.S.C.  1801,  e/ S£'(/ 
Dated:  December  26, 1990. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries.  Conscr%alion 

and  Management,  National  Marine  Fisheries 

Service. 

|FR  Doc.  90-30563  Filed  12-26-90;  5:10  pmj 
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Federal   Re^ster 

"'^1.  56,  No.  1 

Wednesday,  January  2.  1991 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  put)lic  of  the 
proposed  issuance  of  rules  and 
regulations.   The   purpose   of  these   notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making   pnor   to  the   adoption   of   ths  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  932 

[Docket  No.  FV-91-230] 

Proposed  Expenses  and  Assessment 
Rate  for  Marketing  Order  Covering 
Olives  Grown  in  California 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
932  for  the  1991  fiscal  year  (January 
through  December)  established  for  that 
order.  The  proposal  is  needed  for  the 
California  01i\  e  Committee  (committee) 
to  incur  operating  expenses  during  the 
1991  fiscal  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
1  hi?  'vould  facilitate  program 
operations.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
January  14,  1991. 

ADDRESSES:  Interested  persons  a,-e 
inv  ted  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS,  USDA  P.O.  Box  96456,  room  2525- 
S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Packnett.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P,0. 
Box  96456.  room  2530-S.  Washington, 
DC  20090-6456,  telephone  (202)  475- 
3862, 


SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No,  932  (17  CFR  part  932) 
regulating  the  handling  of  olives  grown 
in  California,  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U,S.C.  601-674),  hereinafier  referred  to 
as  the  .Act, 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  action  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  six  handlers 
of  California  olives  regulated  under  this 
marketing  order  each  season  and 
approximately  1.350  olive  producers  in 
California,  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  .Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  S3. 500.000.  Most,  but  not  all,  of  the 
olive  producers  and  none  of  the  olive 
handlers  may  be  classified  as  small 
entities. 

The  California  olive  marketing  order, 
administered  by  the  Department 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  olives  received  by  regulated 
handlers  from  the  beginning  of  such 
year,  An  annual  bucget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  olive  producers  and 
handlers.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 


goods,  services  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunit\  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected  olive 
receipts  (in  tons).  Because  that  rate  is 
applied  to  actual  receipts,  it  must  be 
established  at  a  rate  which  will  produce 
sufficient  income  to  pay  the  committee's 
expected  expenses. 

The  committee  met  on  December  4, 
1990.  and  u.ianimously  recommended 
1991  fiscal  year  expenditures  of 
S2,115,9"5  and  an  assessment  rate  of 
S20.23  per  ton  of  assessable  olives 
received  by  handlers  under  MO.  932.  In 
comparison,  1990  fiscal  year  budgeted 
expenditures  were  $2,073,440  and  the 
assessment  rate  was  $20  68  per  ton 

Major  expenditure  items  budgeted  for 
the  1991  fiscal  year  compared  with  those 
budgeted  in  1P90  (in  parentheses)  are 
$354,975  ($337,540)  for  program 
administration,  $126,000  1S94,500]  for 
production  research.  $830,000  ($790,000) 
f,jr  consumer  advertising.  S632.000 
(S66".000)  for  food  service  advertising, 
and  S173.OO0  ($170,250)  for  public 
relations.  The  $42,535  increase  in 
budgeted  expenditures  from  1990  is 
mainly  attributed  to  increases  in 
production  research  and  increased 
administrative  costs. 

Estimated  assessment  income  of 
$2,116,058  for  the  1991  fiscal  period 
based  on  handler  receipts  of  104,600 
tons  of  assessable  olives  during  the 
1990-91  crop  year  (August-July)  will  be 
utilized  to  cover  the  proposed  expenses. 
Last  year's  assessment  income  was 
approximately  $2,068,000  based  on 
receipts  of  100,000  assessable  tons.  The 
committee  s  reserve  is  well  within  the 
maximum  amount  authorized  under  the 
order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  onto  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
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h,ne  a  significant  economic  imp.Kt  on  a 
suhstantiai  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  aiui 
determined  that  a  comment  period  of 
less  than  30  days  is  inappropriate 
liecause  the  budget  and  assessment  rale 
approvals  for  the  olive  program  need  to 
be  expedited.  The  committee  needs  to 
have  sufTicienl  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements.  01i\es, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CH?  par! 
9.12  be  amended  as  follows: 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  iS  Sid  I  31.  as 
amended;  7  U.S.C  601-674. 

2.  New  S  932.225  is  added  to  read  as 
follows: 

§  932.225    ExpenM*  and  assessment  rate. 

Expenses  of  $2,115,975  by  the 
California  Olive  CommiMee  are 
authorized,  and  an  assessment  rate  of 
$20.23  per  ton  of  assessable  olives  is 
established,  for  the  fiscal  >ear  ending  on 
December  31. 1991.  Unexpended  funds 
from  the  1990  fiscal  year  may  be  carried 
over  as  a  reserve. 

PHt.-d  Decfral>«r  26, 1»90. 
Rotiert  C  Keeory, 

Ui'puly  Director.  Fruit  and  Vegetable 
Division. 
|IR  Doc  90-305.^.7  Filed  12-31-90:  8:4S  am] 
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Rural  Electrification  Administration 

7  CFR  Part  1700 

Public  Information  and  Public 
Commento  to  Proposed  Rule* 

AGEMCr  Rural  Electrification 
,\dministration.  USDA 
ACTION:  Proposed  rule 

summary:  The  Rural  Electrification 
.'\dminislration  (REAj  proposes  to 
amend  7  CFR  part  1700  by  revising 
§  17(K).30  to  update  policies  on  public 
l.^formation  and  collection  of  public 
(omments  to  proposed  rules.  This  rule  is 
i::tended  to  (1)  assist  that  Agency  in  its 
ciforts  to  modernize  and  streamline 
Agency  policies  and  procedures  for  the 
{  Lirposc  of  facilitating  an  cffif:ient 


system  for  information  that  directly 
affects  RE,^  borrowers  and  others  and 
(2)  to  assist  the  Agency  in  responding  to 
comments  received  from  the  public  on 
proposed  rules  published  in  the  Federal 
Register.  The  new  regulation  will  benefit 
both  the  public  and  the  Agency, 
i'ursuani  to  7  CFR  part  1610  the 
provisions  of  this  regulation  also  apply 
to  the  Rural  Telephone  Bank  (RTB). 
DATES:  Written  comments  must  be 
received  by  REA  or  bear  a  postmark  or 
equivalent  no  later  than  March  4.  1991. 
addresses:  Submit  written  comments 
to  Mr,  Curtis  L  Bryant,  Director, 
Administrative  Services  Division,  Rural 
Electrification  Administration,  room 
0165.  South  Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250.  REA 
requests  an  original  and  three  copies  of 
all  comments. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Curtis  L.  Bryant,  Director, 
Administrative  Services  Division,  Rural 
Electrification  Administration,  room 
0165,  South  Building,  U.S.  Department  of 
Agricult  jre.  Washington.  DC  20250, 
telephone  number  (2021  382-8940. 
SUPPt^MENTARY  IMFORMATtOH:  This 
regulation  will  be  issued  in  conformance 
with  Executive  Order  12291,  Federal 
Regulation.  It  will  not  (l)  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  (2)  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals,  industries.  Federal,  state,  or 
local  government  agencies  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  or  productivity.  Therefore, 
this  rule  has  been  determined  to  be  non 
major. 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  the 
promulgation  of  this  proposed  rule 
would  not  represent  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.  (1976))  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment.  This 
program  is  listed  in  the  statement  or  an 
environmental  assessment.  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.830,  Rural  Electrification  Loans  and 
Loan  Guarantees;  10.851.  Rural 
Telephone  Loans  and  Loan  Guarantees; 
10.852,  Rural  Telephone  Bank  Loans: 
and  10.853,  Rural  Economic 
Development  Loans  and  Grants. 

For  the  reasons  set  forth  in  the  final 
rule  related  notice  to  7  CFR  part  3015, 
subpart  V  (50  FR  47034),  this  program  is 
excluded  from  the  scope  of  Executive 


Order  12373  regarding 

intergovernmental  consultation  with 
State  and  local  officials. 

According  to  the  Regulations  of  the 
Office  of  Management  and  Budget 
(0MB).  5  CFR  1320.7(j)(4).  "Facts  or 
opinions  submitted  in  response  to 
general  solicitations  of  comments  from 
the  public,  published  in  the  Federal 
Register"  are  not  generally  considered 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  el 
seq.].  Therefore,  this  rule  contains  no 
reporting  or  recordkeeping  provisions 
requiring  OMB  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  p/sr<?.]. 

Background 

Pursu.int  to  the  Rural  Electrification 
Act  of  1936  (49  Stat,  1363;  7  U.S.C.  901  et 
seq.)  (the  RE  Act),  as  amended,  the 
Rural  Electrification  Administration 
(REA)  issues  from  time  to  time  notices 
and  regulations  in  the  Federal  Register 
as  well  as  bulletins,  informational 
publications,  and  instructions  to  staff  in 
order  to  (1)  implement  the  provisions  of 
the  RE  Act  and  the  loan  and  security 
instruments:  (2)  establish  Agency 
procedures;  and  (3)  assist  electric  and 
telephone  borrowers  in  the  operation, 
design,  and  maintenance  of  their 
systems.  Historically  many  Agency 
policies  and  procedures  have  been 
contained  in  bulletins  and  manuals. 

Several  years  ago,  REA  began  the 
process  of  codifying  material  that  was 
found  in  REA  Bulletins,  thereby 
choosing  the  Code  of  Federal 
Regulations  (CFR)  and  the  Daily  Federal 
Register  (FR)  as  its  primary  vehicle  for 
the  issuance  of  policies  and  procedures 
now  and  in  the  future.  Because  the  CFR 
is  becoming  the  primary  document  on 
which  the  public  and  borrowers  will 
rely,  the  original  concept  of  Bulletins 
and  other  Agency  publications  is 
changing.  Bulletins  directed  to 
borrowers  in  the  future  will  not  contain 
the  types  of  policy  issues  they  had 
previously.  Additionally,  the 
codification  in  the  CFR  of  material  now 
found  in  Bulletins  will  allow  the  Agency 
to  rescind  many  Bulletins  as  obsolete  or 
duplicative.  This  will  eventually  mean 
fewer  Bulletins  directed  to  borrowers. 

The  Agency  now  has  a  policy  of 
distributing  final  Bulletins  to  borrowers 
and  others  interested  in  the  program. 
Over  the  years  it  has  become  difficult  to 
maintain  lists  of,  or  to  identify,  non  REA 
borrowers  who  may  or  may  not  have 
some  interest.  With  the  changing  nature 
of  Bulletins  and  choosing  the  CFR  as  the 
vehicle  to  communicate  policy  to  the 
public,  it  is  no  longer  neces,sar>'  to 
maintain  mailing  lists  of  non  REA 


Federal  Register  /  Vol.  56,  No.  1  /  Wednesday,  January  2.  1991  /  Proposed  Rules 


33 


borrowers  for  this  purpose.  With  its 
wider  availability,  the  Federal  Register 
allows  better  public  access  to  Agency 
information  in  a  more  timely  manner. 

REA  will  continue  to  make  available 
indexes  of  Agency  publications  in 
conformance  with  the  Freedom  of 
Information  Act,  5.  U.S.C.  552(a)(2).  The 
Agency  proposes  to  make  single  copies 
of  individual  bulletins  and  informational 
publications  available  to  borrowers  and 
other  members  of  the  public  either 
directly  from  REA,  or  from  another 
source  to  be  established  by  REA.  Every 
effort  will  continue  to  be  made  to  keep 
costs  to  both  the  government  and  the 
public  as  low  as  possible.  The  Agency 
does  not  plan  to  charge  REA  borrowers 
for  bulletins  directed  to  them. 
Information  about  availability  and  cost 
of  any  REA  publication  may  be  obtained 
from  the  Publications  and  Directives 
Management  Branch,  Administrative 
Services  Division,  Rural  Electrification 
Administration,  room  0180,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
telephone  number  (202)  382-9551.  REA 
publications  are  not  copyright  protected, 
and  they  may  be  reproduced. 

To  assist  REA  in  responding  to 
information  requests  submitted  in 
response  to  proposed  rules  and  to  make 
copies  of  these  comments  available  to 
the  public  in  a  convenient  and  timely 
fashion,  while  minimizing  costs  to  the 
government,  REA  is  proposing  to  require 
a  signed  original  and  three  copies  of  all 
comments.  Charges  to  persons  wishing 
to  receive  copies  of  comments  to 
proposed  rules  will  be  established  In 
conformance  with  7  CFR  part  1, 
appendix  A. 

List  of  Subjects  in  7  CFR  Part  170 

Loan  programs — energy;  Loan 
programs — communications; 
Publications — distribution. 

For  the  reasons  stated  above.  REA 
proposes  to  amend  7  CFR  part  1700  as 
follows: 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901-950(b);  title  I, 
subtitle  D,  section  1403.  Omnibus  Budget 
Reconciliation  Act  of  1987.  Pub.  L.  100-203; 
Delegation  of  Authority  by  the  Secretary  of 
Agriculture,  7  CFR  2.23;  Delegation  of 
Authority  by  the  Under  Secretary  for  Small 
Communily  and  Rural  Dp\  elopment.  7  CFR 
2.72:  7  use.  1921  et  seq  .  and  44  FR  30313, 
May  25, 1979;  5  U.S.C.  301.  552:  7  CFR  1.1- 
116. 

2.  Section  1700.30  is  revised  to  read  as 

follows: 


§1700.30    Availability  of  agency 
publications  and  ott>ef  Information,  and 
collection  of  public  comments  to  proposed 
rules. 

(a)  5  U.S.C.  552(a)(2)  requires  that 
certain  materials  be  made  available  for 
public  inspection  and  copying. 

(b)  The  Rural  Electrification 
Administration  (REA)  issues  from  time 
to  time  notices  and  regulations  in  the 
Federal  Register  as  well  as  bulletins, 
informational  publications,  and  staff 
instructions  in  order  to: 

(1)  Implement  the  provisions  of  the  RE 
Act  and  the  loan  and  security 
instruments; 

(2)  Establish  Agency  procedures;  and: 

(3)  Assist  electric  and  telephone 
borrowers  in  the  design,  operation,  and 
maintenance  of  their  systems. 

(c)  Information  about  availability  and 
costs  of  Agency  publications  and  other 
Agency  materials  is  available  from 
Publications  and  Directives 
Management  Branch,  Administrative 
Services  Division.  Rural  Electrification 
Administration,  room  0180,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500. 

(d)  REA  will  provide  for  the 
distribution  of  indexes  of  publications  in 
conformance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552(a)(2). 
Single  copies  of  individual  bulletins, 
informational  publications,  staff 
instructions,  and  forms,  including  forms 
of  basic  loan  and  security  instruments, 
are  available  to  borrowers  and  other 
members  of  the  public  either  directly 
from  REA,  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  or  from  another  source  to  be 
established  by  REA,  Costs  for  these 
publications  are  established  in 
conformance  with  7  CFR  part  1. 
Bulletins  directed  to  REA  borrowers  are 
provided  at  no  cost  to  those  borrowers. 

(e)  REA  requires  that  all  persons 
submitting  comments  to  a  proposed  rule 
published  by  the  Agency  submit  a 
signed  original  and  three  copies  of  their 
comments  to  the  address  shown  in  the 
preamble  to  the  proposed  rule.  Copies  of 
comments  submitted  are  available  to  the 
public  in  conformance  with  7  CFR 

part  1. 

Dated:  December  7, 1990. 
Gary  C.  Byrne. 
Administrator. 
(FR  Doc.  90-30,'5GO  Filed  12-31-90;  8:45  am) 

BILLING  COOe  3410-15-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adntinistration 

14  CFR  Part  39 

{Docket  No.  90-NM-267-AD 1 

Airworttiiness  Directives;  Gulfstream 
Aerospace  Corporation  Model  G-1159 
(G-ll)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION*.  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Gulfstream  Model  G-1159  (G-II)  series 
airplanes,  which  currently  requires  an 
inspection  to  detect  cracks  or  corrosion 
in  the  wing  structure  in  the  area  of 
Fuselage  Station  (FS)  452  inboard 
clothespin  attachment  fitting,  and  repair, 
if  necessary.  This  action  would  require 
repetitive  inspections  to  detect  corrosion 
or  cracks  in  the  forward  and  aft  wing 
attach  fittings  at  FS  345  and  452. 
respectively,  and  adjacent  wing  beam 
and  wing  plank  areas,  and  repair,  if 
necessary;  and  the  application  of 
corrosion  protection  treatment.  This 
proposal  is  prompted  by  a  review  of  the 
inspection  reports  submitted  in  response 
to  the  existing  AD.  This  condition,  if  not 
corrected,  could  result  m  significantly 
reduced  structural  integrity  of  the  wing/ 
fuselage  attachment  joint,  and  the 
inability  to  carry  flight  or  ground  loads. 
DATES:  Comments  must  be  received  no 
later  than  February  14, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  m  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  A.\'M-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
267-AD,  1601  Lind  Avenuf .  SW., 
Renton.  Washington  98055.  The 
applicable  service  information  may  be 
obtained  from  Gulfstream  Aerospace 
Corporation,  P.O.  Box  2206.  M/S  D-10. 
Savannah,  Georgia  31402-9980.  This 
information  may  be  examined  at  the 
F.AA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue  SW..  Renton,  Washington, 
or  at  the  FAA.  Central  Region,  Atlanta 
Aircraft  Ceriification  Office,  1669 
Phoenix  Parkway,  Suite  210C,  Atlanta 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACr 
Steve  Flanagan.  Airframe  Branch,  ACE- 
120A;  telephone  (404)  991-2910.  Mailing 
Address:  FAA,  Central  Region,  Atlanta 
Aircraft  Certification  Office  1669 
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Phoenix  Pwlcwiy.  Suite  21 OC,  Atlanta. 
Georgia  30349. 
SUPPtEMEMTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
m  light  of  the  comments  received. 

ComraentJ  are  specifically  invited  on 
ihe  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rulea  docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contract, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
Siibmitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-267-AD."  The 
post  card  will  be  date/time  stamped  and 
ritumed  to  the  commenter. 

Discussion 

On  luly  6, 1990.  the  FAA  issued  AD 
90-13-02.  Amendment  39-6660  (55  FR 
29008,  Inly  17. 1990).  applicable  to 
certain  Culfstream  Model  G-1159  (G-II) 
series  airplanes,  to  require  an  inspection 
to  detect  cracks  or  corrosion  in  the  wing 
structure  in  the  area  of  Fuselage  Station 
(FSl  452  inboard  clothespin  attachment 
fitting,  and  repair,  if  necessary.  That 
aciion  was  prompted  by  reports  of 
extensive  corrosion  and  cracks  in  the 
w  mg  structure  in  the  area  of  FS  452 
inboard  clothespin  attachment  fitting. 
Extensive  corrosion  in  this  area,  if  not 
corrected,  could  result  in  significantly 
reduced  structural  integrity  of  the  wing. 

Since  issuance  of  that  AD,  Culfstream 
has  anal^-^ed  the  inspection  results 
recjiiired  by  the  existing  AD;  has 
developed  procedures  for  repetitive 
visual,  X-ray,  and  ultrasonic  inspections 
to  detect  cracks  or  corrosion,  which  are 
tailored  to  the  particular  structural 
details  of  the  airplanes  affected  by  that 
AD;  and  has  developed  appropriate 
procedures  for  repair  and  corrosion 
protection  of  these  airplanes. 


The  FAA  has  reviewed  and  approved 
the  following: 

(1)  Culfstream  II  Customer  Bulletin 
No.  393.  Amendment  2,  dated  October 
26. 1990.  which  describes  procedures  for 
visual,  ultrasonic,  and  X-ray  inspections 
of  the  forward  and  aft  wing/fuselage 
attach  fittings  at  f-"S  345  and  FS  452. 
respectively,  and  adjacent  wing  beam 
and  wing  plank  structure  to  detect 
pitting,  exfoliation,  corrosion,  or  cracks: 
and  procedures  for  repair,  if  necessary. 

(2)  Culfstream  II  and  IIB  Aircraft 
Service  Change  (ASC)  No.  422.  dated 
August  23. 1990.  which  describes 
procedures  to  add  inspection  access 
holes  to  enable  a  horoscope  inspection 
of  the  aft-inboard  clothespin  attachment 
fitting  at  FS  452.  The  additional  access 
created  by  this  ASC  will  facilitate 
accomplishment  of  the  inspections 
required  by  Customer  Bulletin  No.  393 
and  the  Maintenance  Manual  Interim 
Revision  45-1  (see  below). 

(3)  Culfstream  II  and  IIB  Aircraft 
Service  Change  No.  423.  dated  August 
23. 1990,  which  describes  procedures  to 
repair  the  corrosion  damage. 

Culfstream  II  Maintenance  Manual, 
Volume  1.  Interim  Revision  45-1,  dated 
August  24, 1990.  describes  procedures  to 
perform  an  inspection  to  detect 
corrosion  damage  to  the  foam  filled 
clothespin  attach  fitting,  and  repair,  if 
necessary':  and  procedures  to  apply 
corrosion  protection  treatment. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  and  AD  is  proposed 
which  would  supersede  AD  90-13-02 
with  a  new  airworthiness  directive  that 
would  require  repetitive  visual, 
ultrasonic  and  X-ray  inspections  to 
detect  corrosion  or  cracks  in  the 
forward  and  aft  wing  fuselage  attach 
fittings  at  FS  345  and  FS  452, 
respectively,  and  adjacent  wing  beam 
and  wing  plank  structure;  repair,  if 
necessary:  and  the  appHcation  of 
corrosion  protection  treatment;  in 
accordance  with  the  Culfstream 
documents  previously  described. 

There  are  approximately  207  Model 
0-1159  (G-II)  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  52  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  175 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figures,  the  total  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
S364.000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as. follows: 

PART  39  [AMENDED] 

1,  Th^  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(gl  [Revised  Pub.  L.  97-449, 
lanuary  12, 19831;  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-6660  (55  FR 
29008,  luly  17, 1990).  AD  90-13-02,  with 
the  following  new  airworthiness 
directive: 

Culfstream  Aerospace  Corporalion 

Applies  to  Model  G-1159  (C-11)  series 
airplanes.  Serial  Numbers  001  through  065, 
excluding  Model  G-IIB  and  Serial  Number 
062,  certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless  previously 
accomphiihed. 

To  prevent  reduced  structural  integrity  of 
the  wing/fuselage  attach  joint,  accomplish 
the  following; 

A.  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
confirm  the  pres'jnce  of  foam  in  the  aft 
inboard  wing/fuselage  clothespin  attach 
fittings  m  accordance  with  paragraph  I.A., 
"Action  Required."  of  GulfsU'eam  Aerospace 
Customer  Bulletin  No.  393.  Amendment  2. 
dated  October  26,  1990. 
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Note:  Atxompiisbnait  of  the  raad^icctioB 
described  k\  GdSttnaat  Acraayao  AiKraft 
Service  Cfawge  (ASQ  No.  422.  dated  August 
23. 1990,  will  allow  adequate  inspectioo 
access  to  confirm  the  presence  of  foam  in  the 
aft  inbeard  wing  sHadi  fiftwgs. 

t.  Ifa  determination  is  made  that  either 
Hftach  fitting  is  a  foam-frlled  fitting,  perform  a 
wing/fusei«fe  d»-fln»te;  an  lmpecti«»n  of  the 
forward  and  aft  wing/fuselage  attach  fittings 
and  adjacent  structure  in  accordance  with 
Gulfstresm  Aerospace  Custonwr  Bdletin  No. 
.193.  Amendmeirt  Z.  dated  Oc  S«-  26. 199a 

Note:  Culfstream  Aerospace  Customer 
Bulletin  No.  333.  Ameaiimeat  2.  dated 
October  26. 199a  reference*  Gulf  stream 
Aerosparp  Customer  Bulletin  No.  393,  dated 
August  16. 1990.  for  procedural  information. 

2.  If  a  determinatioQ  is  made  tbat  eMber 
attach  fitting  is  not  a  foam-filled  aft  fitting. 
perform  visual,  otovsonic.  and  radio^rafihic 
inspections  of  the  attach  fittings,  wmg  pianks. 
and  wing  beams  in  accordance  with 
Culfstream  Aerosparp  Customer  Bulletin  No. 
393s  Amendaienf  2,  dated  October  20.  W90. 

B.  Within  18  months  following  the 
inspection  required  by  paragraph  A.  of  this 
AD.  and  thereafter  at  intervais  not  to  exceed 
18  months,  perform  detailed  visual 
ultrasonic,  and  X-ray  inspections  to  detect 
corrosion  or  cracks  in  the  inboard  wing  to 
fuselage  attachmenf  at  tSc  winj?  rear  beam  at 
FS  4S2.  in  accordance  with  GuUstream  U 
Maintenance  ManaaL  VofaiiBe  1.  Interim 
Revision  45-1.  dated  August  24. 1960  (pages 
617  through  622,  Section  51-1-0;  and  page  2a';. 
Section  57-0^. 

Q  Prior  io  further  Qigkt  after  accomplishing 
the  inspections  reqsired  by  para^^hs  A. 
and  B,  of  tbia  AD,  apply  corrosjon  protection 
treatment  ia  accoitkiace  with  Cutfstream 
Maintenance  Manaal  Interim  Revision  45-1. 
Volume  1,  dated  August  24, 1990. 

D.  If  cracks  or  corrosion  are  found  as  a 
result  of  the  inspedient  required  by 
paragraphs  A.  and  B.  of  this  AB.  repair  prior 
to  further  Highl  and  apply  corrosion 
protection  treatment  in  accordance  wi;*! 
Gulfstream  Aerospace  ASC  No.  423,  dated 
Augnsi  23, 1990. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  raa^ 
he  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  OfTire  (AGO). 
F.\A.  Central  Region. 

Note:  The  request  thould  be  subrattced 
directly  to  the  liaoager,  Atlanta  ACQ,  and  a 
copy  aent  to  the  cognizant  FAA  Prinupai 
Inspector  (PI).  The  PI  wiM  then  forward 
comments  or  eoncurrence  to  the  Manager 
Atlanta  AGO. 

F.  Special  flight  perraitls  may  he  issued  in 
accordance  with  FAR  21.197  and  21-K»  to 
operale  airptanes  to  a  base  in  order  to 
co«|»iy  with  the  reqmrenenta  af  thrs  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


apprapriale  service  doaisen^s  fraiH  the 
manufacturer  may  obtaoi  copies  aftam 
request  to  GidSsXream  Aeroap«ce 
Corporation.  P.O.  Bm  ZZOa  M/D  D-m 

Savannah.  Georgia  31402-9980.  These 
docnments  may  be  examined  at  the 
FAA.  Northwest  Moanfarn  Region. 
Transport  Airplane  Directorate,  MOI 
Lind  Avenue  SW^  Ref»h>R,  Washington-, 
or  »t  the  FAA,  Central  Region.  Atlanta 
Aircraft  Certification  Office.  1069 
Phoenix  Parkway.  Suite  210C,  Atlanla. 
CeorgiaS, 

Issued  in  Renton,  Washington,  oa 
December  13. 1990. 

Unj  A.  Keitb. 

Xfanager.  Transport  AirpJcme  Directorate. 
Aircraft  CertificatioB  Service. 

iFR  Doc.  90-3OS68  Filed  13-ai-OO;  8:45  amj 
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14  CFR  Part  71 

1  Airspace  Docket  No.  90-ASW-Mr 

Proposed  Revision  of  Control  Zone: 
AinarUio,TX 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  niiemaking, 


f 


SUMMARY:  This  notice  proposes  to  revise 
the  control  zone  located  at  Aaiaiillo,  TX. 
The  current  control  zone  description 
includes  references  to  the  old  name  of 
the  BB-pcsl  tha^  being  the  Amariflo 
AFB/Air  Terminal.  Additionally,  the 
runway  number  used  in  the  descriptioa 
changed  and  the  coordinates  of  the 
airport  have  been  corrected.  The  need  to 
correct  the  revised  runway  nnmber. 
airport  coordinates,  and  tke  aiqrart 
name  has  made  this  revision  necessary. 
The  intended  effect  of  this  proposal 
would  revise  the  control  zoue  located  at 
AmariUo,  TX,  to  ensure  adequate 
controUed  airspace  to  contain 
instnjmenl  operations  at  tbe  Amaiillo 
International  Airport. 

DATES:  Common'?  must  be  received  on 
or  before  February  1, 1990. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  ta  Manager. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Southwresf  Region. 
Docket  No.  gO-ASW-36.  Department  of 
Transportation,  Federal  Aviation 

/■Vdministration.  Fort  Worth,  TX  TflWJ- 

(S3a 


The  ofitcial  docket  may  be  exarmned 
in  the  office  of  the  Aswstant  Chief 
Coonset  Southwest  Region.  Fe<ieFa{ 

Aviation  Administration.  4400  Blue 
Mound  Road.  Fort  Worth.  TX. 

FOR  FURTHER  MOKMIMATiaN  CONTACT. 
Mark  F.  Kennedy.  System  Mana^eement 
Branch,  Department  of  Transportation, 
Federal  Avution  AdntnistratMia,  Forth 
Worth,  TX  76193-8530;  telephone  («17) 
624-5561. 

SUPPIXMENTARY  INFORMATION: 
Comments  Invited 

Interested  parlies  are  imited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  riew^s. 
or  arguments  as  they  may  desire. 
Ccrmnents  that  provide  the  factual  basis 
supporting  the  viev^'s  and  suggestions 
presented  are  partrmfariy  hefpfu!  in 
developtrrg  reasoned  regulatory 
decisions  on  Ihe  proposal.  Commtmts 
are  specificnlly  invited  on  the  overall 
regulatory,  econowik. 
envirtMimental.and  energy  aspects  ef  the 
prcposal.  Communicatioos  shouW 
identify  the  atrspace  ckicket  and  be 
ssbooitted  in  tiiphcate  to  the  address 
listed  above,  commenten  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  labintt 
with  those  comments  a  seif-addressed, 
stamped  postcard  oa  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
ASVV-38."  The  postcard  will  be  dale/ 
time  stamped  artd  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received. 

Ail  comments  submitted  will  be 
a\ailable  for  examination  in  the  Office 
of  the  Assistant  Chief  counsel.  4400  Bl«ie 
Mound  Road.  Fort  Worth.  TX.  both 
before  and  after  the  dosuig  date  for 
comments.  A  report  summaming  each 
substantive  publtc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUily  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  nj4emaking  (NPRKfl 
by  submitting  a  request  to  the  .Manager. 
System  Management  Bl'anch. 
Department  of  Transportation.  Federal 
Aviation  Administration.  Forth  Worth. 
TX  78193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  b  mailing  list  for  future 


BEST  COPY  AVAILABLE 


36 


Federal  Register  /  Vol.  56.  No.  1  /  Wednesday.  January  2.  1991  /  Proposed  Rules 


Fedecai  Regiater  /  VoL  56.  P4o.  1  /  Wwfaesday.  )Mmary  2.  1991  /  Proposed  Rafes 


37 


NPRMi  should  also  request  a  copy  of 
Advisory  circular  No.  ll-ZA  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  the  Federal 
Aviation  Regulations  (14  CPU  part  71)  to 
revise  the  control  zone  located  at 
Amarillo,  TX.  The  current  description  of 
the  Amanllo,  TX.  Control  Zone  includes 
the  old  name  of  the  airport.  Amarillo 
AFB/Air  Terminal.  The  name  of  the 
airport  is  the  Amarillo  International 
Airport.  Also,  the  runway  number  used 
in  the  control  zone  description  has  been 
changed  because  of  a  change  in  the 
magnetic  variation  of  record  for  the 
airport;  the  airport  coordinates  have 
also  been  corrected.  These  changes 
have  necessitated  this  proposed 
revision.  The  intended  effect  of  this 
proposal  is  to  revise  the  control  zone 
located  at  Amarillo,  TX.  to  ensure 
adequate  controlled  airspace  to  contain 
instrument  operations  at  the  Amarillo 
International  Airport. 

Section  71.171  of  Pari  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Aviation  safely,  Control  zones. 

The  Proposed  Amendment 
PART  71— {AMENDED! 

Accordingly,  pursuant  to  the  authority 
Uoiegated  to  me.  the  FAA  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Kcgulations  (14  CFR  part  71)  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub  L  97-449.  (anuary  12. 1983);  14 
CFR  11.69 

$71,171    (Amended] 

2.  Section  71.171  is  amended  as 
follows; 

Amarillo.  TX  |Revit)«d| 

VViihin  a  5-mile  radius  of  the  Amarillo 
International  Airport  (latitude  35°13'10"N., 
longitude  101'42  20"W.);  within  2  miles  each 
side  of  the  Amanllo  VORTAC  220'  radial, 
extending  from  the  5-mile  radius  zone  to  the 
VORTAC;  within  2  miles  each  side  of  the 
extended  centerline  of  Runway  2Z  extending 
from  the  5-mile  radius  zone  to  4.5  miles 
southwest  of  the  departure  end  of  Runway  22. 

Issued  in  Forth  Worth,  TX.  on  December 
iai990. 
Larry  L  Craig. 

Manager.  Air  Traffic  Division.  Southwest 
Region. 
(FR  Doc.  90-30589  Filed  12-31-9a  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  48 
(PS-94-901 
RIN  1545-AP24 

Retail  Excise  Taxes  on  Certain  Luxury 
Items 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
notice  of  proposed  rulemaking  relating 
to  the  retailers  excise  taxes  on  certain 
passenger  vehicles,  boats,  aircraft, 
jewelrj'.  and  furs  under  sections  4001, 
4002.  4003.  4006,  and  4007  of  the  Internal 
Revenue  Code  as  enacted  by  section 
11221  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L  101- 
508, 103  Stat.  1388). 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  4, 1991. 

ADDRESSES:  Send  written  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  room  4429,  attn; 
CC:CORP:T:R  (PS-94-90),  Washington, 
DC  20044.  In  the  alternative,  comments 
and  requests  may  be  hand  delivered  to: 


CC:CORP:T;R  (PS-94-90).  Internal 
Revenue  Service,  room  4429  1111 
Constitution  Avenue.  NW.,  Washington. 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  B.  Madden,  Jr..  202-566-4077 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
Manufacturers  and  Retailers  Excise  Tax 
Regulations  (26  CFR  part  48)  relating  to 
retail  excise  taxes  on  certain  luxury 
items  under  subchapter  A  of  chapter  31 
of  the  Internal  Revenue  Code  of  1986,  as 
amended  ("Code").  These  taxes  were 
added  to  the  Code  by  the  Revenue 
Reconciliation  Act  of  1990. 

Explanation  of  Provisions 

The  proposed  regulations  would 
provide  taxpayers  with  rules  for 
complying  with  the  taxes  imposed  by 
sections  4001,  4002.  4003,  4006,  and  4007 
of  the  Code.  . 

Passenger  Vehicles 

Section  4001  of  the  Code  and 
S  48.4001-1  of  the  proposed  regulations 
impose  a  lax  on  the  first  retail  sale  of 
certain  passenger  vehicles  to  the  extent 
that  the  sales  price  of  a  vehicle  exceeds 
$30,(XX).  The  tax  is  limited  to  sales  of 
automobiles  having  an  unloaded  (or 
"curb")  weight  of  6,000  pounds  or  less, 
to  trucks  and  vans  having  a  (loaded) 
gross  vehicle  weight  of  6.000  pounds  or 
less,  and  to  limousines  without  regard  to 
weight.  The  proposed  regulations 
provide  an  exemption  from  the  tax  for 
sales  of  passenger  vehicles  for  use 
exclusively  (except  for  an  incidental  or 
de  minimis  use)  in  the  trade  or  business 
of  transporting  persons  or  property  for 
compensation  or  hire.  A  vehicle  that  is 
leased  or  rented  without  a  driver  is  not 
being  used  in  the  trade  or  business  of 
transporting  persons  or  property  for 
hire. 

Boats 

Section  4002  of  the  Code  and 
§  48.4002-1  of  the  proposed  regulations 
impose  a  tax  on  the  first  retail  sale  of 
any  boat  to  the  extent  that  the  sales 
price  of  a  boat  exceeds  $100,000.  The 
proposed  regulations  define  the  term 
"boat"  as  a  waterborne  vessel  of  any 
size  or  configuration,  propelled  by 
engine,  motor,  or  sail,  and  capable  of 
carrying  one  or  more  persons.  The 
proposed  regulations  provide 
exemptions  from  the  tax  for  sales  of 
boats  for  use  exclusively  (except  for  an 
incidental  or  de  minimis  use)  in  the 
active  conduct  of  a  trade  o-  business  of 
commercial  fishing  or  of  transporting 


persons  or  property  for  conposatian  or 
hire,  or  for  vae  m  any  eAcr  trade  or 
business  provided  i\^  boat  is  not  ased 
predoiranantly  in  any  swrtivify  that  is 
generally  considered  enterlaitmient 
amusement,  or  recreation.  The  phrase 
"eatertainmeDt,  ajousement,  or 
recreation"  has  the  meaning  given  that 
phrase  in  section  274.  The  Limitation  on 
entertainment  amusement,  or  recreation 
does  not  apply  to  vessels  used 
exclusively  in  a  trade  or  business  of 
transporting  persons  or  property  for  hire 
(including  sightseeing  boats,  cruise 
ships,  and  any  captained  charter). 

Aircxaft 

Section  4003  of  the  Code  and 
§  48.4003-1  of  the  proposed  regulations 
impose  a  tax  on  the  first  retail  sale  of 
aircraft  to  the  extent  that  the  sales  price 
of  an  aircraft  exceeds  $250,000.  Urtder 
the  proposed  regulations,  an  "aircraft"  is 
any  airborne  vessel  propelled  by  an 
engine  or  mc^r  and  capable  of  carrying 
one  or  more  persons.  The  proposed 
relations  pnjvide  exceptior«s  from  the 
tax  for  aircraft  sold  for  use  exclusively 
(except  for  an  incidental  or  ch  minimis 
use)  in  (1)  the  amplication  of  fertilizer,  (2) 
certain  mHunn;.  t^  and  gas  production, 
or  forestry  activities,  (3)  the  trade  or 
busiaess  of  previduig  flight  training,  or 
(4)  the  trade  or  business  of  L'-ansportii^ 
persons  or  property  for  compensation  or 
hire.  A  separate  exemption  from  the  tax 
applies  to  the  sale  of  an  aircraft  if  CO 
percent  of  the  use  of  the  aircraft  will  be 
in  any  trade  or  business.  Under  this 
exception,  the  purchaser  nuist  provide 
proof  of  business  use  for  the  first  two 
taxable  years  ending  after  the  aircraft  is 
placed  in  service.  If  the  purchaser  fails 
to  provide  proof  of  business  use.  the  fiill 
tax,  phis  interest,  is  hnposed  on  the 
purrfia«er  and  depreciation  deductions 
wirh  respect  to  the  aircraft  may  be  lost. 
The  proposed  regulations  make  the  TO 
percent  business  use  exemption 
availabte  to  a  person  who  purchases  an 
aircraft  that  qualifies  for  one  of  the  four 
exclusive  use  exceptions:  the  pnrchaser 
may  elect  to  apply  ^  80  p«»rct*nt 
business  nse  exception  instead  of  the 
exclusive  Bse  exception. 

All  Taxable  Vehicles 

Secbon  4004  of  the  Code  sets  forth 
t\*o  exemptions  and  two  limitatitms  that 
apply  to  all  passenger  vehicles,  boats, 
snd  aircraft. 

Under  Code  section  44d4(a)  and 
§  48.4004-2  of  the  proposed  regulations, 
an  exemption  is  provided  for  vehicles 
sold  to  the  Federal  GovernmenL  a  state 
or  local  government,  or  fee  District  of 
Columbia  for  use  exclusively  in  police, 
fh^  fighting,  seardt  and  rescue,  or  other 
law  enlurcum^n!  or  public  safety 


activities  «r  m  pvblk:  woifcs  acy^ities. 
Ilie  pn^ioserf  regiilatioRS  ciar^  thaf  Ae 
noven»B»€ii*»l  eae  exemption  will  mj* 
apply  to  the  sale  of  a  taxable  vehide  for 
the  transportation  (or  personerf  we)  of  a 
government  executive.  A  separale 
exemption  covers  vehides  aoH  to  any 
person  for  use  excKisivefy  in  providing 
emepgenry  medical  services. 

Section  4004(b]  of  the  Code  and 
§  48.4004-3  of  the  proposed  regulations 
provide  an  anti-abuse  rule  (the 
subsequent  additions  tax)  to  prevent 
avoidance  of  the  tax  on  vehicles  through 
separate  purchases  of  parts  and 
accessories.  The  addition  of  parts  or 
accessories  to  a  taxable  vehicle 
(determined  without  regard  to  price) 
within  e  naooths  of  the  date  on  which  the 
taxable  vehicle  is  placed  ia  service  is 
Mibject  to  tax.  The  subsetfacBl  additions 
lax  is  equal  to  the  lesser  of  10  percent  of 
the  sales  price  of  the  part  or  accessary 
itnd  its  instaJiatioB  or  10  percent  of  the 
adjusted  price  of  the  taxable  vehide. 
Thie  subsequent  additions  tax  does  not 
apply  to  replacement  parts  or  minor 
parts.  Under  the  proposed  regalatioos,  a 
part  is  a  replacement  part  only  if  it  b  of 
the  same  style,  quality,  purpose  and 
appearance  as  the  part  it  replaces.  Parts 
are  minor  parts  if  the  aggregate  price  of 
all  parts  installed  on  the  vehicle  does 
not  exceed  $200.  Under  Code  section 
4004(b).  the  instaHer  •;  r~:oBdarily 
liable  for  the  subsequent  additions  tax. 
The  proposed  regulations  allow 
installers  to  discharge  that  secondary 
liability  by  collecting  and  pajnng  over 
the  proper  amount  of  tax  (if  any)  to  the 
Internal  Revenue  Service. 

Section  4004{c)  of  the  Code  and 
§  48.4004-4  of  the  proposed  reguwliiins 
provide  a  second  anti-abuse  nile  (the 
exemption  recapture  la.x)  to  prevent 
persons  from  purchasing  a  laAable 
vehicle  for  an  e.xpnipt  use  and,  after 
using  it  for  a  short  time,  selling  it  to  a 
nonexempt  user  or  convertijig  it  to  a 
nonexempt  use.  Under  the  proposed 
regulations,  the  exemption  recaplure  tax 
is  imposed  if  (1)  no  tax  is  lnipos<^  J  on 
the  first  retail  sale  of  an  vehicle  by 
reason  of  an  exemption  provided  vmckr 
section  4i301,  4002.  4003,  or  400^  ai*d  (2) 
within  2  years  there  is  a  Bonexttnip! 
resale,  re-lease,  or  a  substantial 
nonexempt  use  of  the  vehicle.  The 
oxemptiofl  recapture  tax  equals  10  ••  oi 
the  amount  by  wbich  the  fair  nvaiket 
valtte  of  the  vehicle  (at  the  time  of  the 
nonexempt  resale,  re-lease,  or  use) 
exceeds  the  applicable  hixurj-  tax 
threshold  amount.  Under  the  proposed 
regulations,  a  substantial  aooexempt 
use  is  any  use  (other  ^ran  an  incidental 
use  or  a  de  minimis  use  outside  of  the 


t^xempt  BctrvTty)  thet  is  not  an  exempt 
use  nnder  subchapter  A  of  chapter  31 

(cwelry  and  Furs 

Sections  4006  and  4007  of  the  Code 
impose  taxes  on  the  first  retail  sale  of 
jewelry  and  furs,  respectrvely,  to  the 
extent  that  the  sales  price  of  an  item  uf 
jewelry  or  a  fur  exceeds  $10,000.  Under 
§  48.4005-1  of  the  proposed  regulations, 
the  term  "jewelry"  means  any  article 
designed  to  be  worn  on  the  person  or 
apparel  for  the  purpose  of  adornment, 
regardless  of  the  substance  of  whicA  it  is 
made  arui  without  refereace  to  its 
utilitarian  value  or  purpose.  Under 
I  484007-1  ef  the  propubed  regulations, 
the  term  "fur"  mear«  an  article  of 
clothing  made  of  fiir  on  the  hide  or  pelt 
of  an  animal,  or  an  article  of  clothing  of 
which  fur  is  a  major  coraponeaL  The 
term  "fur"  does  not  include  leather.  Fur 
is  a  major  cofnpoaenl  of  an  article  if  it 
constitutes  more  than  25  percent  of  the 
surface  area  of  the  article  (both  exterior 
and  lining)  or  35  percent  of  the  cost  of 
riw  nuiterials  eoraprismg  the  article. 

The  proposed  regnlahons  pirwide  tiwt 
iC  in  tke  course  of  a  trade  or  business,  a 
person  produces  an  article  of  iewelry  or 
fur  for  the  nse  of  a  cnstomei  from 
materia  provided  by  the  GBStomer,  the 
delivery  of  the  article  to  the  otitomer  is 
considered  a  first  rptail  sale  of  tb^ 
article  for  a  price  et|cal  to  the  fair 
market  relail  vulue  uf  the  article  at  1i>e 
time  of  delivery.  Under  the  regulatt«i». 
repairs  and  shght  modificationi  to  an 
article  of  jewelry  or  fur  that  do  not  a*ter 
the  style,  qsality.  purpoM  or  appearance 
of  trie  article  are  not  treated  as 
production. 

Rules  Applicable  to  All  Taxable  Afticies 

Addiliunal  Exemptons 

Pri^posad  regulation  §  48. 401 1-2 
provides  additional  exemptions  that 
apply  to  Jill  taxable  articles.  The 
exemption  provided  for  taxable  articles 
thit  are  sold  for  export  generally 
fnil,j-w9  the  rjJes  of  f  4&4221-3  of  the 
Manuf.ii  tta-RTs  and  Retailers  Excise  Tax 
Ivt-guialions.  Those  regulations  require 
th('  st'"'T  to  obtain  proof  of  exportation 
within  6  months  from  the  date  of  sale. 
For  JHwelrv  and  furs,  the  proposed 
regnlrtt:ons  prrmtie  a  special  rule  that 
the  proof  of  e.xportation  requirement  is 
ocn.sidert'd  sausficni  if  the  seller  rdips  in 
good  faith  on  a  cwUfication  by  the 
purchaser  that  the  arttclp  will  be 
expOTted  wnthrn  6  months,  and  the  seflw 
wnfles  that  tiw  purchasci  has  a  curreivl 
foTf  Fjoi  ptissptiTt  and  a  ticket  to  leave 
the  Ui-Hted  States  witkn  6  months. 

Proposed  regulation  §  48.4011-2  also 
provKies  that  no  tax  will  be  rnp<»9<'d  on 
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a  sale,  lease  or  use  of  an  imported 
taxable  article  that  was  previously 
taxed  or  that  was  sold,  leased,  or  used 
prior  to  January  1. 1991.  The  seller  is 
responsible  for  proving  that  the  article 
was  previously  taxed  or  sold,  leased,  or 
used  prior  to  January  1. 1991.  The 
proposed  regulation  contains  an  anti- 
abuse  rule  under  which  the  exemption 
for  items  used  before  January  1, 1991. 
does  not  apply  to  articles  used  before 
that  date  in  an  attempt  to  avoid 
imposition  of  luxury  tax  on  a  later  sale, 
lease,  or  use. 

The  luxury  tax  is  generally  imposed 
on  the  first  sale,  lease  or  use  of  an 
imported  article  (like  an  automobile 
imported  by  an  individual  for  personal 
use),  even  if  the  article  is  a  used  article. 
See  i  48.4011-5  of  the  proposed 
regulations.  Under  $  48.4011-2  of  the 
proposed  regulations,  however,  no  tax  is 
imposed  on  any  imported  taxable  article 
that  was  used  outside  the  United  States 
prior  to  January  1. 1991. 

First  Retail  Sale 

Under  S  48.4011-3  of  the  proposed 
regulations,  the  term  "first  retail  sale" 
means  the  first  sale,  for  a  purpose  other 
than  resale,  after  manufacture, 
production,  or  importation.  A  sale  is 
considered  a  retail  sale  unless  the 
article  ^  intended  for  use  in  the 
manufacture  of  another  taxable  article. 
is  intended  to  be  leased  or  rented,  or  is 
intended  to  be  resold.  A  seller  may  rely 
in  good  faith  on  a  certification  by  the 
purchaser  that  the  sale  is  not  a  retail 
sale. 

Proposed  regulation  §  48.4011-3  also 
includes  the  definition  of  importation,  as 
well  as  special  rules  for  the  treatment  of 
articles  that  are  imported  temporarily 
Into  the  United  States,  leased,  or  sold  by 
auctioneers.  The  proposed  regulations 
provide  that  the  seller  can  claim  a 
refund  of  the  luxury  tax  if  a  sale  is 
rescinded.  A  lease  or  use  of  a  luxury 
article  cannot  be  rescinded. 

Sales  Price 

Under  section  4011(d)  of  the  Code  and 
S  48.4011-4  of  the  proposed  regulations, 
the  sales  price  upon  which  the  luxury 
tax  is  based  includes  the  total 
consideration  paid  for  the  article.  The 
price  includes  any  charge  incident  to 
placing  the  article  in  a  condition  ready 
for  use,  such  as  transportation, 
insurance,  and'^delivery.  Other  than  the 
luxury  tax  itself,  and  State  or  local  sales 
taxes  stated  as  a  separate  charge,  the 
price  includes  most  Federal  or  State 
taxes  that  are  imposed  on  the  article  or 
components  of  the  article.  The  price  also 
includes  the  cost  of  any  parts  and 
accessories  sold  on  or  in  connection 
with  the  article,  and  the  cost  of  any 


other  goods  or  services  that  the 
purchaser  is  required  to  buy  in  order  to 
purchase  and  use  the  article.  The  cost  of 
extended  warranty  contracts  that  the 
purchaser  is  not  required  to  buy.  and 
State  title,  registration  and  license  fees, 
are  not  included  in  the  price.  The  sales 
price  is  reduced  by  the  amount  of  any 
rebate  or  price  adjustment  that  is  paid  to 
the  purchaser,  but  is  not  reduced  by  the 
trade-in  value  of  any  property  that  is 
transferred  from  the  purchaser  to  the 
seller. 

Special  pricing  rules  are  provided  for 
situations  where  articles  are  sold  at  less 
than  an  arm's  length  retail  price,  and  for 
grossing-up  to  retail  levels  the  price  at 
which  manufacturers  or  importers  sell 
articles.  Section  4011(d)(2)  of  the  Code 
requires  the  addition  of  a  presumed 
retail  markup  retail  percentage  to  the 
price  at  which  a  sale  (other  than  a  sale 
for  resale)  is  made  by  a  manufacturer  or 
importer.  The  purpose  of  the  presumed 
markup  percentage  is  to  protect  against 
erosion  of  the  luxury  tax  base  by 
converting  an  actual  (nonretail)  sales 
price  to  a  constructive  retail  sales  price 
upon  which  to  base  the  tax.  The 
proposed  regulations  contain  presumed 
markup  percentages  of  7.5  for  passenger 
vehicles,  4  percent  for  boats  and 
aircraft,  and  15  percent  for  jewelry  and 
furs.  The  Internal  Revenue  Service 
solicits  public  comment  on  the 
suitability  of  these  presumed  markup 
percentages. 

Use  Tax 

Under  Code  section  4011(b)  and 
5  48.4011-5  of  the  proposed  regulations, 
the  use  of  an  article  before  there  has 
been  a  first  retail  sale  is  taxed  as  if  the 
article  was  sold  for  its  fair  market  retail 
value.  Under  the  proposed  regulations, 
no  tax  is  imposed  on  the  use  of  a 
taxable  article  for  purposes  of 
displaying  or  preparing  the  article  for 
sale,  provided  there  is  no  more  than  a  de 
minimis  element  of  personal  benefit  or 
business  utility  other  than  in  connection 
with  displaying  or  preparing  the  article 
for  sale.  Displaying  or  preparing  an 
article  for  sale  includes  exhibiting  the 
article  in  a  place  where  it  is  being 
shown  for  sale;  promoting  the  sale  of  an 
article  by  allowing  its  use  at  a  public 
event;  and  transporting  a  vehicle,  under 
its  own  power,  to  a  place  where  it  will 
be  exhibited  for  sale  or  where  it  will  be 
serviced  or  inspected  prior  to  sale 

No  use  tax  is  imposed,  under  the 
proposed  regulations,  on  the  use  of  a 
passenger  vehicle  as  a  demonstrator 
while  a  prospective  customer  is  in  the 
vehicle,  or  on  test  driving  any  passenger 
vehicle,  boat  or  aircraft  in  order  to 
establish  that  the  vehicle  is  operating 
properly  or  to  familiarize  customers  or 


employees  with  the  operation  of  the 
vehicle.  Any  trip  that  involves 
transporting  persons  or  property  to  a 
destination  other  than  the  point  of  origin 
is  not  a  test  drive. 

The  proposed  regulations  also  provide 
safe  harbors  for  the  use  of  passenger 
vehicles,  boats,  and  aircraft  by  dealers. 
A  dealer  is  never  liable  for  use  tax  on  a 
passenger  vehicle  that  has  been  driven 
less  than  200  miles;  on  a  power  boat 
with  less  than  100  hours  of  engine  time; 
on  a  sail  boat  with  under  100  nautical 
miles;  or  on  an  aircraft  with  less  than  30 
hours  of  flight  time.  If  the  total  use  of  the 
vehicle  exceeds  the  appropriate  safe 
harbor,  the  dealer  is  permitted  to  extend 
the  safe  harbor  by  proving  to  the 
Commissioner  that  the  excess  is 
attributable  to  uses  that  do  not  trigger 
the  use  tax. 

Tax  on  Leases  and  Installment  Sales 

The  lease  of  an  article  is  treated  as  a 
sale  of  the  article,  and  the  lessor  is 
treated  as  the  seller.  See  §§  48.4011-3 
and  48.0-2{a){7)  of  the  proposed 
regulations.  Thus,  for  example,  no  tax  is 
imposed  on  a  lease  for  an  exempt  use.  If, 
however,  the  lessee  releases  the  article 
for  a  nonexempt  use,  or  makes  a 
substantial  nonexempt  use  of  the  article, 
tax  will  be  Imposed  on  the  fair  market 
value  of  the  article  at  the  time  of  the 
release  or  nonexempt  use.  See 
S  48.4011-5, 

Code  section  4011(c)  and  S  48.4011-6 
provide  special  rules  for  the  payment  of 
luxury  tax  on  a  qualified  lease.  A 
qualified  lease  is  any  lease  of  a  boat  or 
aircraft,  and  any  lease  of  passenger 
vehicle  for  at  least  one  year. 

Under  the  proposed  regulations,  the 
lessor  may  elect  to  have  the  total  luxury 
tax  on  a  qualified  lease  imposed  at  the 
beginning  of  the  lease  term.  The  general 
rule,  however,  is  that  the  tax  is  imposed 
as  lease  payments  are  actually  received 
from  the  lessee.  If  a  qualified  lease  is 
canceled,  sold,  or  otherwise  terminated 
before  the  total  tax  has  been  paid,  the 
balance  of  the  total  tax  is  imposed  upon 
the  termination  of  the  lease.  The  total 
tax  on  a  lease  equals  the  luxury  tax  that 
would  have  been  imposed  if,  at  the 
beginning  of  the  lease  term,  the  lessor 
has  sold  the  vehicle  for  the  lease  price. 
The  lease  price  equals  the  lowest  price 
for  which  the  vehicle  is  sold  by  retailers 
in  the  ordinary  course  of  trade.  The 
proposed  regulations  provide  three 
bases  for  determining  the  lowest  retail 
price  of  a  vehicle:  (1)  The  lessor/ 
retailer's  lowest  established  retail  price, 
(2)  the  actual  or  presumptive  retail  price 
paid  by  the  lessor  for  the  vehicles,  or  (3) 
the  gross  capitalized  cost  that  the  lessor 
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uses  to  compute  the  lessee's  lease 
payments. 

Rules  similar  to  the  qualified  lease 
rules  are  provided  for  installment  sales, 
conditional  sales,  and  chattel  mortgage 
arrangements. 

Nonqualified  leases  (such  as  short- 
term  automobile  rentals)  are  generally 
taxed  in  one  of  two  ways.  If  the  article 
is  purchased  by  the  lessor  for  leasing  in 
a  nonqualified  lease,  then  the  luxury  tax 
is  paid  by  the  person  who  sells  the 
vehicle  to  the  lessor.  If  the  article  is  sold 
to  the  lessor  for  resale  or  for  lease  in  a 
qualified  lease,  but  the  first  lease  of  the 
article  is  a  nonqualified  lease,  then  the 
total  luxury  tax  is  paid  by  the  lessor  at 
the  beginning  of  the  lease  term. 

Rules  Governing  Exemption  Certificates 

Although  no  seller  is  required  by  the 
proposed  regulations  to  secure  an 
exemption  certificate,  sellers  may  wish 
to  rely  on  exemption  certificates  from 
purchasers  to  establish  that  a  particular 
transaction  is  not  subject  to  luxury  tax 
under  one  of  the  definitions,  exemptions, 
exclusions  or  exceptions  in  the  proposed 
regulations  or  to  help  establish  the 
amount  of  luxury  tax  imposed  on  a 
particular  transaction. 

Proposed  regulation  §  48.4011-7  sets 
forth  general  guidelines  for  preparing 
such  exemption  certificates.  A 
certificate  should  be  in  writing,  should 
be  signed  by  the  purchaser,  and  should 
be  secured  by  the  seller  prior  to  or  at  the 
time  of  the  sale.  Where  a  buyer  ard 
seller  engage  in  many  similar 
transactions,  it  may  be  appropriate  to 
secure  a  continuing  certificate  that  will 
cover  all  transactions  between  the 
parties  for  a  period  of  up  of  three  years. 
A  certificate  is  not  required  to  be  a 
separate  document,  and  can  be  included 
in  a  contract  of  sale,  lease  agreement,  or 
in  an  agreement  between  a  seller  and  its 
authorized  wholesalers,  retailers,  or 
franchisees.  If  a  seller  currently  has  an 
agreement  with  its  dealers  or 
franchisees  that  represents  that  all  of 
the  articles  purchased  by  the  dealer  or 
franchisee  are  being  purchased  for 
resale  or  leasing  in  qualified  leases,  the 
seller  may  rely  on  thct  agreement  as  a 
resale  certificate  with  respect  to  articles 
sold  through  January  31, 1991.  For  sales 
after  January  31,  IP^'l,  sellers  should  be 
able  to  secure  appropriate  certificates 
from  purchasers. 

The  proposed  regulations  provide  that 
a  person  may  only  rely  on  a  certificate  if 
it  is  accepted  from  the  customer  in  good 
faith.  If  a  seller,  at  the  time  of  the 
transaction,  has  reason  to  believe  that 
the  article  sold  to  the  purchaser  may  not 
satisfy  the  applicable  definition, 
exemption,  exclusion  or  exception,  the 


seller  is  not  considered  to  have  accepted 
the  certificate  in  good  faith. 

The  Internal  Revenue  Service 
anticipates  issuing  more  detailed 
guidance  about  the  possible  forms  that 
certificates  might  take,  and  solicits 
public  about  this  aspect  of  the  propose  d 
regulations. 

Effective  Date  and  Miscellaneous  Issues 

Proposed  regulation  $  48.4011-8 
provides  that  the  luxury  tax  will  apply 
to  sales  or  uses  occurring  after 
December  31. 1990.  and  sets  forth  rules 
with  respect  to  incomplete  articles 
purchased  before  January  1, 1991,  an 
exception  for  binding  contracts  in  effect 
on  September  30. 1990.  and  a  rule  for 
certain  exchanges. 

Payment  of  Tax  for  First  Quarter  of  1991 

The  rules  for  paying  and  depositing 
tax  and  for  filing  returns  of  tax  are 
contained  in  the  regulations  under  26 
CFR  Part  40.  Under  those  rules,  no 
deposit  of  luxury  excise  tax  is  required 
to  be  made  for  the  period  January  1. 
1991.  through  March  31. 1991.  Instead, 
the  tax  liability  for  that  period  is  to  be 
paid  with  the  taxpayer's  excise  tax 
return  for  that  quarter. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Ad.Tiinistrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  a  copy  of 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  scheduled  and  held  upon 
written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearings  will  be  published 
in  the  Federal  Register. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Edward  B.  Madden,  Jr., 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  &  Special  Industries), 
Internal  Revenue  Service.  Other 
personnel  from  the  Service  and  Treasury 
Department,  however,  participated  in 
their  development. 

List  of  SubJecU  in  26  CFR  Part  48 

Agriculture,  Aircraft.  Arms  and 
munitions,  Boats,  coal,  Excise  taxes. 
Furs.  Gasohol,  Gasoline,  Jewelry.  Motor 
vehicles,  Petroleum.  Sporting  goods. 
Tires. 

Proposed  Regulatiot;s 

Accordingly,  title  26,  part  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  48-{AMENDEDl 

Paragraph  1.  The  authority  for  Part  48 
is  amended  by  adding  the  following 
citation:  26  U.S.C.  7805.  *  *  *  Section 
48.4004-1  is  also  issued  under  26  U.S.C. 
4004(b).  •  *  • 

Par.  2.  The  table  of  contents  for  Part 
48  is  amended  by  adding  subpart  B  to 
read  as  follows: 

Subpart  B — Certain  Luxury  Items 

Sec 

48.4001-1    Luxury  tax  imposed  on  passenger 

vehicles. 
48.4002-1     Luxury  tax  imposed  on  boats. 
48.4003-1    Luxury  tax  imposed  on  aircraft. 
48.4004-1    Rules  applicable  to  all  taxable 

vehicles. 
48.40O4-2    Additional  exemptions  from 

luxury  vehicle  taxes. 
48  4004-3    Tax  imposed  on  subsequent 

additions  to  taxable  vehicles. 
48  4004-4    Tax  imposed  on  nonexempt 

resales  and  uses  of  exempt  vehicles. 
48.4006-1     Luxury  tax  imposed  on  jewelry. 
48.4007-1     Luxury  tax  imposed  on  furs. 
48.4011-1    Rules  applicable  to  all  taxable 

articles. 
48.4011-2    Additional  exemptions  from 

luxury  taxes. 
48.4011-3    First  retail  sale. 
48.4011-4    Sales  price. 
48.4011-5    Tax  imposed  on  use  of  luxury 

article  before  there  has  been  a  first  retail 

sale. 
48.4011-6    Special  rules  for  payment  of  tax 

on  qualified  leases  and  installment  sales. 
48.4011-7    Rules  relating  to  exemption 

certificates. 
48.4011-a    Effective  date  and  miscellaneous 

issues. 
48.4012-1    Termination. 

Par.  3.  Section  48.0-2  is  amended  as 
follows: 

1.  Sections  48.0-2(a)(6)  and  (7)  are 
revised  as  set  forth  below. 

2.  In  paragraph  (b)(1),  the  words  "For 
purposes  of  this  part,  the"  are  removed 
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and  the  word  "The"  is  added  in  their 
place,  and  new  introductory  text  is 
Hdded  to  paragraph  (b)  to  read  as  set 
forth  below. 


9  4S.0-4    0«iwml  dvflnWons  and 
attactmwnt  of  tax. 

[a]  Meaning  of  tenns.  '  '  ' 

(6)  The  term  "taxable  article"  means 
any  article  taxable  under  chapter  31  or 
32  of  the  Code. 

(7)  The  term  "vendor"  or  "seller" 
includes  a  lessor  except  that,  with 
respect  to  the  manufacturers  excise 
taxes,  this  rule  applies  only  where  the 
lessor  is  also  tbe  manufacturer  of  the 

article. 

t         «         •         •         • 

(b)  Attachment  of  tax.  For  purposes  of 
this  part,  unless  otherwise  expressly 
indicated: 

Par.  4.  A  new  subpart  B  is  added 
immediately  following  8  48.0-3  to  read 
as  follows: 

Subpart  B— Cartain  Luxury  Itamt 

9  4«.4O0 1  - 1    Luxury  Ux  ImpoMd  on 
paM«ng«f  vahldaa. 

(d]  In  geiieral—(\]  Imposition  of  tax. 
Section  4001  imposes  a  tax  (the  luxury 
automobile  tax)  on  the  first  retail  sale  of 
a  passenger  vehicle  if  the  salus  price  of 
the  vehicle  exceeds  $30,000. 

(2)  Amount  of  tax  The  luxury 
automobile  tax  is  equal  to  10  percent  of 
the  amount  by  which  the  sales  price  of 
the  vehicle  exceeds  $30  000. 

(3)  Liability  for  tax.  The  luxury 
automobile  lax  shall  be  paid  by  the 
person  who  makes  the  first  retail  sale. 

(b)  Passoniicr  vehicle  defined— [\\ In 
general.  For  purposes  of  this  sec  tion,  the 
term  "passenger  vehicle"  moans  a  4- 
wheeled  vehicle  that  is  man'jfa;;'ured  or 
sold  primarily  for  use  on  public  streets, 
roads,  and  highways,  and  that  is — 

(i)  Rated  (except  in  the  case  of  a  truck, 
van.  or  limousine)  at  O.OOO  pounds 
unloaded  gross  vehicle  we;ghl  or  less: 

(ii)  A  truck  or  van  rated  at  6,(XJ0 
pounds  gross  vehicle  weijjht  or  less;  or 
(iii)  A  limousine. 

(2)  Meaning  of  terms.  The  following 
definitions  set  forth  the  meanings  of 
f crlam  terms  for  purposes  of  this 
p.iraj;raph  (b)— 

(il  /  'n  haded  gross  vehicle  weight.  The 
liirm  "unloaded  jjross  vehicle  weight" 
means  the  curb  weight  of  a  vehicle  fully 
t  (juippeil  for  service,  but  without 
piisseng(!rs  or  cargo. 

|ii)  Gross  vehicle  weight.  The  term 
■(.jross  vehicle  wm^ht "  has  the  meaning 
«iven  such  term  by  S  145.4051-l(e)(;t). 

(nil  Trill  k  or  van — (A)  Von.  The  term 
Aan"  means  a  vehicle  (whether 
( iinfigiircd  to  Ir.insport  cargo  or 


passengers  behind  the  driver's  position) 

that— 

[1]  Is  built  on  a  truck  chassis;  and 

[2]  Has  an  enclosed  body. 

(B)  Multi-purpose  and  sport  utility 
vehicles  included.  The  term  "truck  or 
van"  includes  vehicles  that  are 
commonly  known  as  minivans  or  sport 
utility  vehicles. 

(iv)  Limousines.  The  term  "limousine" 
means  any  sedan  seating  four  or  more 
passengers  behind  the  driver. 

(c)  Exemption  from  luxury  automobile 
tax  for  taxicabs.  etc  The  luxury 
automobile  lax  is  not  imposed  on  the 
sale  of  a  passenger  vehicle  for  use  by 
the  purchaser  exclusively  (except  for 
incidental  and  de  minimis  uses)  in  the 
active  conduct  of  a  trade  or  business  of 
transporting  persons  or  property  for 
compensation  or  hire  A  person  who  is 
otherwise  responsible  for  the  payment 
of  the  luxury  automobile  tax  must 
establish  the  applicability  of  this 
exemption  by  evidence  satisfactory  to 
the  Commissioner  and  may.  for  that 
purpose,  rely  upon  an  exemption 
certificate  received  from  the  purchaser, 

(d)  Cross-references — (\]  Exemption 
certificates.  See  S  48.4011-7  for  rules 
relating  to  exemption  certificates. 

(2)  .additional  exemptions.  See 
§§  48  4004-2  and  48.4011-2  for 
additional  exemptions  from  the  luxury 
automobile  tax. 

(3)  First  retail  sale  and  sales  price. 
See  S  48.4011-3  for  the  dennition  of  the 
term  "first  retail  sale."  See  S  48.4011-4 
for  the  dennition  of  the  term  "sales 
price." 

(4)  Tax  imposed  on  use.  See  I  48.4011- 
5  for  rules  relating  to  the  tax  imposed  on 
passenger  vehicles  that  are  used  before 
there  has  been  a  first  retail  sale. 

(5)  Special  rules  for  payment  of  tax  in 
case  of  qualified  lease  or  installment 
sale.  See  S  48.4011-6  for  rules  relating  to 
the  payment  of  tax  on  qualified  leases 
and  installment  sales. 

(6)  Procedural  rules.  For  rules  relating 
to  the  requirements  for  filing  returns  and 
for  paying  and  depositing  luxury 
automobile  lax.  see  26  CFR  part  40. 

(7)  Effective  date  and  termination.  See 
S  48.4011-8  for  the  effective  date  of  this 
section,  and  S  48.4012-1  for  the 
termination  of  the  luxury  automobile 
tax. 

§48.4002-1    Luxury  Ux  Imposed  on  boats. 

(a)  In  general— [\]  Imposition  of  lax. 
Section  4002  imposes  a  tax  (the  luxury 
boat  i,iv)  on  the  first  retail  sale  of  a  boat 
if  the  sales  price  of  the  boat  exceeds 
SKKKHK). 

(2)  Amount  of  tax.  The  luxury  bout  tax 
IS  equal  to  10  percent  of  the  amount  by 
which  the  sales  price  of  the  boat 
exceotls  SlOO.tXX). 


(3)  Liability  for  tax.  The  luxury  boat 
lax  shall  be  paid  by  the  person  who 
makes  the  First  retail  sale. 

(b)  Boat  defined.  For  purposes  of  this 
section,  the  term  "boat"  means  a 
waterborne  vessel  of  any  size  or 
configuration  that  is — 

(1)  Propelled  by  engine,  motor,  or  sail; 
and 

(2)  Capable  of  carrying  one  or  more 
persons. 

(c)  Exemptions  from  luxury  boat  tax— 
(1 )  Exemption  for  use  in  commercial 
fishing  or  transportation  for  him.  The 
luxury  boat  tax  is  not  imposed  on  the 
sale  of  a  boat  for  use  by  the  purchaser 
exclusively  (except  for  incidental  or  de 
minimis  uses)  in  the  active  conduct  of  a 
trade  or  business  of — 

(i)  Commercial  fishing:  or 
(ii)  Transporting  persons  or  property 
for  compensation  or  hire. 

(2)  Exemption  for  use  in  other 
businesses.  The  luxury  boat  tax  is  not 
imposed  on  the  sale  of  any  boat  for  use 
by  the  purchaser  exclusively  (except  for 
incidental  and  de  minimis  uses)  in  the 
active  conduct  of  any  trade  or  business 
(other  than  a  trade  or  business 
described  in  paragraph  (c)(1)  of  this 
section)  unless  the  boat  is  to  be  used 
predominantly  in  activities  that  are  of  a 
type  generally  considered  to  constitute 
entertainment,  amusement,  or 
recreation. 

(3)  Entertainment,  amusement,  or 
recreation  For  purposes  of  the 
exemption  described  in  paragraph  (c)(2) 
of  this  section,  the 

phrase"entertainme[U,  amusement,  or 
rccrealon"  shall  have  the  meaning  given 
by  Code  section  274  (a)(1)(A)  and  the 
regulations  thereunder.  The  limitation 
on  entertainment,  amusement,  or 
recreation  activities  does  not  apply  to 
the  exemption  de.scribed  in  paragraph 
(c)(1)  of  this  section.  Thus,  a  boat  used 
in  the  nmduct  of  a  trade  or  business  of 
transporting  passengers  for 
compensation  or  hire  (such  as  a  cruise 
ship,  sightseeing  boat,  or  any  charter 
vessel  that  includes  captain  and  for  the 
exemption  in  paragraph  (c)(t)  even  if  the 
passengers  engage  in  activities  that 
could  be  considered  entertainment, 
amusement,  or  recreation. 

(4)  Establishment  exemptions.      A 
person  who  is  overwise  responsible  for 
the  payment  of  the  luxury  boat  tax  must 
establish  the  applicability  of  an 
exemption  provided  by  paragraph  (c)(1) 
or  ((:1|2)  of  this  section  by  evidence 
salisLictory  to  the  Commissioner  and 
may,  for  that  purpose,  rely  upon  an 
exemption  certificate  received  from  the 
purchaser. 
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(5)  Examples.     The  provisions  of 
this  section  are  illustrated  by  the 
following  examples. 

Example  1.  A  purchases  a  boat  for  use 
exclusively  as  a  dinner  cruise  ship  in  a 
restaurant  business.  A  accepts  passengers 
(either  in  groups  or  individually)  for  a  fee. 
Even  though  the  passengers  engage  in 
activities  thai  are  considered  entertainment, 
amu^      ent,  or  recreation,  A  is  actively 
conducting  a  trade  or  business  of 
transporting  persons  for  compensation  or 
hire.  The  luxury  boat  tax  is  not  imposed. 

Example  2.  X,  a  corporation  engaged  in  the 
trade  or  business  of  offshore  marine 
construction,  purchases,  a  boat  for  use  in  its 
business.  The  boat  is  normally  used  to  take 
prospective  clients  on  trips  that  include 
business  discussions  as  well  as  meals, 
sightseeing,  fishing  or  waterskiing. 
Occasionally,  the  boat  is  used  to  take 
materials  to  construction  sites.  L'nder  these 
circumstances,  the  boat  is  used 
predominantly  for  entertainment,  amusement, 
or  recreation,  and  the  luxury  boat  tax  may  be 
imposed, 

(d)  Cross-references— [1]  Exemption 
certificates.  See  §  48.4011-7  for  rules 
relating  to  exemption  certificates. 

(2)  Additional  exemptions.     See 
§5  48.4004-2  and  48.4011-2  for 
additional  exemptions  from  the  luxury 
boat  tax. 

(3)  First  retail  sale  and  sales  price. 
See  §  48.4011-3  for  the  determination  of 
the  term  "first  retail  sale."  Sea 

§  48.4011-4  for  the  definitions  of  the 
term  "sales  price." 

(4)  Tax  imposed  on  use.     See 

§  48.4011-5  for  rules  relating  to  the  tax 
imposed  on  boats  that  are  used  before 
there  has  been  a  first  retail  sale. 

(5)  Special  rules  for  payment  of  tax 
in  case  of  qualified  lease  or  installment 
sale.      See  §  48.4011-6  for  rules  relating 
to  the  payment  of  tax  on  qualified  leases 
and  installment  sales. 

(6)  Procedural  rules.      For  rules 
relating  to  the  requirements  for  filing 
returns  and  for  paying  and  depositing 
luxury  boat  tax.  see  26  CFR  part  40, 

(7)  Effective  date.     See  §  48.4011-8 
far  the  effective  date  of  this  section,  and 
§  48.4012-1  for  the  termination  of  the 
luxury  boat  tax. 

§  48.4003-1     Luxury  tax  imposed  on 
aircraft. 

(a)  In  general— (1)  Imposition  of  tax. 
Section  4003  imposes  a  tax  (the  luxury 
aircraft  tax)  on  the  first  retail  sale  of  an 
aircraft  if  the  sales  price  of  the  aircraft 
exceeds  $250,000. 

(2)  Amount  of  tax.     The  luxury 
aircraft  tax  is  equal  to  10  percent  of  the 
amount  by  which  the  sales  price  of  the 
aircraft  exceeds  $250,000 

(3)  Liability  for  tax.     The  luxury 
aircraft  tax  shall  be  paid  by  the  person 
who  makes  the  first  retail  sale. 


(b)  Aircraft  defined.     For  purposes 
of  this  section,  the  term  "aircraft"  means 
any  airborne  vessel  that  is — 

(1)  Propelled  by  an  engine  or  motor; 
and 

(2)  Capable  of  carrying  one  or  more 
persons. 

(c)  Exemptions  from  luxury  aircraft 
tax—fl)  Exemption  for  exclusion  use  in 
specific  businesses.     The  luxury  airraft 
tax  is  not  imposed  on  the  sale  of  an 
aircraft,  for  use  by  the  purchaser 
exclusively  (except  for  incidental  and  de 
minimis  uses)  in  one  or  more  of  the 
following  activities. 

(i)  Aerial  application  of  fertilizer  or 
other  substance; 

(ii)  In  the  case  of  a  helicopter,  (A) 
transporting  individuals,  equipment,  or 
supplies  in  the  exploration  for,  or  the 
development  or  removal  of,  hard 
minerals,  oil,  or  gas,  or  (B)  planting, 
cultivating,  cutting. .tte.nsporting,  or 
caring  for  trees  (inclucli>ig  logging 
operations;  or 

(iii)  A  trade  or  business  of  providing 
flight  training;  or 

(iv)  A  trade  or  business  of 
transporting  persons  or  property  for 
hire. 

(2)  Exemption  for  80 percent  use  in 
any  trade  or  business — (i)  In  General. 
The  luxury  aircraft  tax  is  not  imposed 
on  the  sale  of  an  aircraft  if  at  least  80 
percent  the  purchaser's  use  of  the 
aircraft  will  be  in  any  trade  or  business. 
For  purposes  of  this  exemption,  use  is 
measured  in  hours  (or  fractions  thereof) 
of  flight  time. 

(ii)  Proof  of  business  use.  If  the  sale 
of  an  aircraft  is  exempt  from  the  luxury 
aircraft  tax  solely  by  reason  of  the 
exemption  described  in  this  paragraph 
(c)(2).  the  purchaser  must  demonstrate 
to  the  satisfaction  of  the  Commissioner 
that  the  use  of  the  aircraft  met  the 
requirement  of  paragraph  (c)(2)(i)  of  this 
section  for  each  of  the  purchaser's  first 
two  taxable  years  ending  after  the 
aircraft  is  placed  in  service.  This  proof- 
of-business-use  requirement  is  not 
satisfied  for  a  taxable  year  unless  the 
purchaser  certifies,  on  the  purchaser's 
income  tax  return  for  the  taxable  year 
that  at  least  80  percent  of  the 
purchaser's  use  of  the  aircraft  during  the 
taxable  year  was  in  a  trade  or  business. 
The  certification  shall  be  made  in  the 
manner  and  form  prescribed  by  the 
Commissioner. 

(iii)  Tax  imposed  if  failure  to  provide 
proof  of  business  use.  If  the  purchaser  of 
an  aircraft  is  required  to  satisfy  the 
proof-of-business-use  requirement  of 
paragraph  (c)(2)(ii)  of  this  section  and 
fails  to  do  so,  the  following  rules  apply: 

(A)  A  tax  is  imposed  in  an  amount 
equal  to  the  luxury  aircraft  tax  that,  but 
for  the  exemption  in  paragraph  (c)(2)(i) 


of  this  section,  would  have  been 
im.posed  on  the  sale  of  the  aircraft. 

(B)  The  tax  is  imposed  on  the  due  dale 
(with  extensions)  of  the  purchaser's 
income  tax  return  for  the  first  taxable 
year  for  which  the  proof-of  business-use 
requirement  is  not  satisfied. 

(C)  Interest  shall  be  paid  on  amounts 
payable  under  this  paragraph  (c)(2)(iii) 
for  the  period  from  the  date  of  the  sale 
of  the  aircraft  until  the  date  such 
amounts  are  paid.  Interest  payable 
under  this  paragraph  (c)(2)(iii)  shall  be 
computed  at  the  underpayment  rate 
established  under  section  6621  and  in 
the  manner  prescribed  in  section  6622. 

(D)  The  tax  and  interest  payable 
under  this  paragraph  (c)(2)(iii)  shall  be 
paid  by  the  purchaser  in  the  manner  and 
at  the  time  prescribed  in  §§  40.6011-lT 
and  40.6151-lT. 

(E)  If  the  purchaser  fails  to  pay  the  lax 
when  due,  a  penalty  for  failure  to  pay 
tax  may  be  imposed  under  section  6651, 
and  no  deduction  shall  be  allowed 
under  section  168  for  any  taxable  year 
with  respect  to  the  aircraft. 

(3)  Overlapping  exemptions.  A  sale  of 
an  aircraft  that  would  be  exempt  from 
tax  under  both  of  the  exemptions 
described  in  paragraphs  (c)(1)  and  (c)(2) 
of  this  section  shall  be  treated  as— 

(i)  A  sale  that  is  exempt  from  tax  only 
under  paragraph  (cl(2)  of  this  section  if 
the  purchaser  certifies  to  the  seller  that 
the  exemption  described  therein  applies 
to  the  sale;  and 

(li)  A  sale  that  is  exempt  from  tax 
only  under  paragraph  (c]!l)  of  this 
section  if  the  purchaser  does  not  certify 
to  the  seller  that  the  exemption 
described  in  paragraph  (c)(2)  of  this 
section  applies  to  the  sale. 

(4)  Establishing  exemptions.  A  person 
who  is  otherwise  responsible  for  the 
payment  of  the  luxury  aircraft  tax  must 
establish  the  applicability  of  an 
exemption  provided  in  paragraph  (c)(1) 
or  (c)(2)  of  this  section  by  evidence 
satisfactory  to  the  Commissioner  and 
may.  for  that  purpose,  rely  upon  an 
exemption  certificate  received  from  the 
purchaser 

(d)  Cross-references— (\]  Exemption 
certificates.  See  §  48.4011-7  for  rules 
relating  to  exemption  certificates. 

(2)  Additional  exemptions.  See 
§§48.4004-2  and  48.4011-2  for 
additional  exemptions  from  the  luxury 
aircraft  tax. 

(3)  Firs:  retail  sale  and  sales  price. 
See  §  48.4011-3  for  the  definition  of  the 
term  "first  retail  sale."  See  §  48.4011-4 
for  the  definition  of  the  term  "sales 
price." 

(4)  Tax  imposed  on  use.  See  §  48.4011- 
5  for  rules  relating  to  the  tax  imposed  on 
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■  iircriifl  thai  are  u»ed  b«'fi)r«  there  has 
lictii)  M  first  rrttail  lalc. 

(5)  Special  rules  for  paynwnt  of  tax  in 
( i;\('  of  qualified  lease  or  installment 
s(j/f,  Se«  I  48.4011-6  for  rules  relatinj?  to 
ihe  payment  of  lax  on  qualified  leases 
anil  installment  tales. 

(ft)  Procedural  rules.  See  20  CFR  part 
40  for  rules  relating  to  the  requirements 
for  filing  returns  and  for  p.iyinR  and 
tlcposlling  luxury  ain:raft  tax. 

(7)  Effective  date  unJ  trrmination.  See 
5  4a  4011-8  for  the  effective  date  of  this 
sfclion,  and  I  484012-1  for  the 
Icrmination  of  the  luxury  aircraft  t.i  v 

S  48.4004- 1    Rules  applicable  to  all  taxable 
vehicles. 

(.1)  In  general  Section  48  4a)4-2 
provides  rules  relating  to  exemptions 
from  the  luxury  diitomoliile  tax,  the 
luxury  boat  tax.  and  the  luxury  aircraft 
t.ix.  Sections  48.4004-3  and  4H. 4004-1 
provide  rules  relating  to  additional  taxes 
im  (laisenger  vehicles,  hoals.  and 
(iircraft. 

no  Meaning  of  terms.  For  purposes  of 
§5  4«  40O4-2.'4H.40O4-3.  and  48.4004-4— 

(l)The  term  "luxury  vehicle  tax" 
me, ins  the  luxury  automobile  lax.  the 
luxury  boat  tax.  or  the  luxury  aircraft 
t,ix,  whichever  is  applu  able 

(J)  The  term  "I.ixablc  vt-hi  .le"  means 
.iii>  passenger  vel'.iile,  bo.,!,  or  aircraft, 

§  48,4004-2    Addltlonai  exemptions  from 
luxury  veNde  Use*. 

(.0  F.\empt:on  for  exclusive  use  in  a 
trtitte  or  business — (1)  Transporting 
persons  or  property  for  hire.  A  taxable 
vehicle  is  not  used  in  the  active  conduct 
of  a  trade  or  business  of  transporting 
persons  or  property  fur  compensation  or 
hire  unless — 

(i)  The  vehicle  is  being  held  out  to  the 
public  as  available  for  hire; 

(ii)  The  operator  charges  adequate 
and  full  consideration,  in  money  or 
moneys  worth,  for  transporting  persons 
or  property;  and 

(iti)  In  the  case  of  a  l.ixable  vehicle 
that  IS  leased  or  rented,  the  lessor 
provides  a  driver,  captain  or  pilot  vvho  is 
licensed  to  transport  persons  or  property 
lor  hire. 

1 2)  Incidental  and  de  minimis  uses.  In 
determining  whether  a  taxable  vehicle  is 
used  "exclusively"  in  the  trade  or 
business  (or  activity  or  combination  of 
.irtivities)  specified  in  an  exemption 
liom  the  luxury  vehicle  taxes,  incidental 
uses  and  a  minimal  amount  of  other  use 
outside  of  that  trade  or  business  (or 
.ictivity  or  combination  of  activities)  will 
be  disregarded 

I  I)  F.\uinplrs   I'he  provisions  of  this 
p.iMif^raph  (a)  are  illustraUul  by  the 
JoIliiVMnx  examples. 


EKonpIr  I  A,  iin  inilividiinl  purchasei  an 
unuiunl  hmoiiinne  ii»  an  inwpslmenl.  A  it 
licensed  by  Ihtr  Sliile  to  lirivH  a  limousine  for 
hire,  bill  iloe.s  not  advertise  that  the  vuhlcle  is 
.niiil.ilile  f>ir  hire.  A  occasionally  chartjes 
arqu.iiiii.inces  u  token  amount  for  driving  the 
ciir  in  wiHliims  parlies  and  other  special 
esenis  The  r.rii'  is  not  being  used  in  the  active 
ciind'irl  of  ihf  lrH<ie  or  business  of 
irdiisportinK  pel  nuns  di  property  for 
compensfltiiin  fur  hire. 

/•.Mjm/'/ef  .'  D.  an  individual,  owns  a  luxury 
t.ixicrtli  Ihdl  i«  liked  in  B  »  business  of 
providing  tdxi  services  to  thegenuriil  public. 
In  addilion,  however,  B  often  uses  the  taxicab 
to  pick,  up  family  members  or  to  go  shopping. 
These  uses  are  not  incidental  to  the  use  of  the 
vehicle  as  a  taxicab,  and  are  not  minimal 
nonbusiness  uses.  Therefore,  the  taxicab 
does  not  qualify  for  the  exemption  dcscribed- 
In  I  4&4001-l|cMl). 

Example  3.  A  boat  that  Js  used  to  teach 
wHterskilng  to  tourists  Is  docked  at  the 
instructor's  home  each  night.  On  rare 
occasions,  the  Instructor  uses  the  bout  to  tow 
neighbors'  boats  to  a  marina  for  servicing. 
Because  the  boat  must  be  decked  at  night,  the 
trips  to  and  from  the  instructor's  home  are 
incidcntsi  to  its  exclusive  use  in  the  active 
conduct  of  a  trade  or  liusinets  of  transportlns 
persons  for  compensation  or  hire.  Because 
the  lowings  art-  infrequent,  they  are  minimal 
peraonul  u.ses  that  will  not  prevent  the  boat 
from  qualifying  for  the  exemption  described 
in  |4B.4002-l(c)(l). 

Example  4.  A  helicopter  that  is  used  in 
lodging  operations  it  generally  flown  to  a 
neartiy  airport  when  it  needs  servicing.  The 
helicopter  is  alto  used  to  give  tours  to 
compuny  exer  ulivpt  ami  inleresled  nature 
groups  ileciiuse  the  vehicle  must  be  serviced, 
the  trips  to  Ihe  airport  are  incidental  to  the 
exclusive  use  of  the  aircraft  in  timber 
operations.  The  tours  are  not  incidental  uses, 
however,  and  (unless  they  are  quite  rare)  the 
helicopter  does  not  qualify  for  the  exclusive 
use  exemption  described  in  }  4fl  4003-1(c)(t) 
(lor  purposes  of  the  exemption  described  in 
i  4«  40(13-1  (c)(2).  however,  both  the  trips  to 
the  air|>ort  and  any  tours  given  in  the 
ordinary  course  of  a  trade  or  business  are 
counted  as  business  use  in  determining 
whether  the  SO'^ti-buslness-use  requirement  is 
satisfied.) 

(b)  Exemption  for  certain 
govenuvi'iiliil  uses — (1)  In  general. 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  the  luxury  vehicle  lax  is 
not  imposed  on  the  sale  of  a  taxable 
vtjhicle  if  the  vehicle — 

(i)  Is  sold  the  Federal  Government,  to 
a  stale  or  local  government  or  to  the 
District  of  Columbia;  and 

(ii)  Is  sold  for  use  by  the  purchaser 
exclusively  in  police,  fire  fighting,  search 
and  rescue,  or  other  law  enforcement  or 
public  safety  activities,  or  in  public 
works  activities. 

(2)  No  exemption  for  executive 
vehicles,  etc.  The  exemption  described 
In  paragraph  (a)(1)  of  this  section  does 
not  .ipply  tu  the  sale  of  any  taxable 
vehicle  pufchased  for  use  in  the 
trunsportaiiuii,  entertainment, 


amusement,  or  recrealion  of  elected  or 
appointed  govemmenl  officials.  For 
example,  the  exemption  does  not  apply 
to— 

(i)  The  sale  of  an  automobile  that  is 
purcha.sed  for  use  in  transporting  one  or 
more  elected  officials; 

(ii)  The  sale  of  a  helicopter  that  is 
purchased  by  a  Stale  law  enforremenl 
agency  for  use  in  transporting  elected 
officials;  or 

(iii)  The  sale  of  a  boal  that  i.s 
purchased,  with  either  appropriated  or 
non  appropriated  funds,  for  the 
recreational  or  personal  use  of 
government  employees. 

(c)  Exemption  for  emergency  medical 
servnet;  The  luxury  vehicle  tax  is  not 
imposed  on  the  sale  of  a  taxable  vehicle 
lo  any  person  for  use  exclusively  in 
providing  emergency  ntedical  .services. 
For  this  purpose,  emergency  medical 
services  include  emergency  medical, 
treatment  (eg.,  first  aid  and  paramedic 
servl(;es)  and  emergency  medic, il 
transportation  (eg.,  ambulance 
services). 

(d)  Exemption  certificates.  A  person 
who  is  otherwise  responsible  for  the 
paymeni  of  the  luxury  vehicle  tax  must 
establish  the  npplicalnlity  of  an 
exemption  under  paragraph  (b)(1)  or  (c) 
of  this  section  by  evidence  satisfactory 
to  the  C.ommissioner  and  may.  for  th.it 
purpose,  rely  upon  nn  exemption 
certificate  received  from  the  purchaser. 
See  S  48.4011-7  for  rules  relating  to 
exemption  certificates 

§  48.4004-3    Tai  Impoeed  on  subsequent 
additions  to  Usable  vehicles. 

(a)  In  general— [\]  Imposition  of  tax. 
Section  4004(b)  imposes  a  lax  (the 
subsequent  additions  lax)  on  the 
installation  of  a  part  or  accessory  (other 
Ih.in  a  part  or  accessory  described  in 
paragraph  (c)  or  (d)  of  this  section)  on  a 
taxable  vehicle  if,  after  the  date  the 
vehicle  was  first  placed  in  service — 

(i)  The  owner,  operator,  or  lessee  of 
the  vehicle  either  installs  the  part  or 
accessory  or  causes  the  part  or 
accessory  to  be  installed; 

(ii)  the  part  or  at;cessory  is  installed 
during  the  6-month  period  after  the  dale 
on  which  the  vehicle  is  first  placed  in 
service; 

(lii)  At  the  lime  the  part  or  accessory 
IS  installed,  the  use  to  which  the  vehicle 
is  being  put  would  not  entitle  it  to  an 
exemption  from  the  luxury  vehicle  lax; 
and 

(iv)  The  adjusted  price  of  the  vehicle 
exceeds — 

(A)  $30,000  in  the  case  of  an  passenger 
vehicle; 

(B)  SKW.OOO  in  the  case  of  a  boat;  or 

(C)  $250,000  in  the  case  of  an  airc-afl. 
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(2)  Amount  of  tax.  The  subsequent 
additions  tax  is  equal  lo  10  percent  of 
the  lesser  of — 

(i)  The  sales  price  of  the  part  or 
accessory  and  its  installation;  and 

(il)  The  amount  by  which  the  adjusted 
price  of  the  taxable  vehicle  exceeds — 

(A)  $30,000  in  the  case  of  a  passenger 
vehicle; 

(D)  $100,000  in  the  case  of  a  boat;  or 

(C)  $250,000  in  the  case  of  an  aircraft. 

(3)  Liability  for  tax — (i)  Liability  of 
owner,  operator,  or  lessee.  The  primary 
liability  for  the  subsequent  additions  tax 
is  imposed  on  the  owner,  operator,  or 
lessee  who  installs  the  part  or  accessory 
or  causes  the  part  or  accessory  to  be 
installed. 

(ii)  Liability  of  installer  The  owner  of 
the  trade  or  business  that  installs  the 
part  or  accessory  (the  installer)  is 
required  to  collect  the  subsequent 
additions  tax  and  pay  that  tax  over  to 
the  Internal  Revenue  Sor\  ice.  If  the 
installer  fails  lo  collect  and  pay  over  the 
tax  when  required  lo  do  so.  the  installer 
is  secondarily  liable  for  the  lax.  The 
installer  must  establish  the  applicability 
of  any  exemption  from  the  luxury 
vehicles  tax  (for  example,  by  reason  of 
the  fact  that  the  vehicle  is  devoted  to  an 
exempt  use)  by  evidence  satisfactory  to 
the  Commissioner  and  may,  for  that 
purpose,  rely  upon  an  exemption 
ccrtirirnle  received  from  the  owner, 
operator  or  lessee  of  the  vehicle.  See 
i  48.4011-7  for  rules  relating  to 
exemption  certificates. 

(b)  Adjusted  price  of  taxable  vrhicle. 
For  purposes  of  determining  whether  the 
subsequent  additions  tax  is  imposed  on 
any  part  or  accessory  installed  on  a 
taxable  vehicle  and  the  amount  of  the 
subsequent  additions  tax,  the  adjusted 
price  of  the  vehicle  is  equal  to  the  sum 
of- 

(1)  The  sales  price  of  the  part  or 
accessory  and  its  installation; 

(2)  The  aggregate  sales  price  of  all 
parts  and  accessories  (and  their 
installation)  installed  before  such  part 
or  accessory;  and 

(3)  the  sales  price  of  the  taxable 
vehicle. 

(c)  ExccpHc::  far  replacement  parts. 
The  subsequent  additions  tax  does  not 
apply  lo  a  part  of  accessory  that  is  a 
replacement  part  or  accessory.  A  part  or 
accessory  is  a  replacement  part  or 
accessory  only  if  it — 

(1)  Actually  replaces  (as  opposed  to 
supplements)  a  part  or  accessory  that 
was  on  the  vehicle  when  the  ow ncr. 
operator  or  lessee  took  control  of  the 
vehicle; 

(2)  Is  of  the  same  general  style, 
quality,  purpose,  and  appearance  as  the 
part  of  accessory  il  replaced  (for 

f     .    example,  an  automatic  electric  bilge 


pump  is  not  a  replacement  part  for  a 
manual  bilge  pump,  even  if  the  manual 
bilge  pump  is  removed). 

(d)  Exception  for  minor  additions.  The 
subsequent  additions  tax  is  not  imposed 
on  a  part  or  accessory  if  the  sum  of  the 
amounts  described  in  paragraphs  (b)(1) 
and  (2)  of  this  section  does  not  exceed 
S200. 

(e)  Sales  price  of  part  or  accessory. 
The  sales  price  of  a  pari  or  accessory 
will  be  determined  under  rules  similar  to 
the  rules  of  S  48.40011-4.  except  that  the 
trade-in  value  of  any  parts  or 
accessories  kept  by  the  installer  is  not 
added  to  price  paid  by  the  owner, 
operator  or  lessee  in  cash  or  other 
property  or  services. 

(0  Procedural  rules.  See  26  CFR  part 
40  for  rules  relating  to  the  requirements 
for  filing  returns  and  paying  the  tax. 

§  48.4004-4    Tai  Imposed  on  nonexempt 
resale*  and  usee  of  exempt  vehicles. 

(a)  In  general — (1)  Impositior  of  tax. 
Section  4004(c)  imposes  a  tax  (the 
exemption  recapture  tax)  on  the  first 
nonexempt  resale,  nonexempt  re-lease 
or  substantial  nonexempt  use  of  a 
taxable  vehicle  if — 

(i)  The  applicable  luxury  vehicle  tax 
was  not  imposed  on  the  first  retail  sale 
of  the  taxable  vehicle  by  reason  of  an 
exemption  described  in  §  48  4001-l(c), 
i  48.4002-1  (c),  5  48.4003-1  (c)(1),  or 
§  48.4004-2;  and 

(ii)  The  nonexempt  resale,  nonexempt 
re-lease,  or  substantial  nonexempt  use 
occurs  within  2  years  after  the  dale  of 
the  first  retail  sale. 

(2)  Amount  of  tax.  The  exemption 
recapture  tax  is  equal  to  10  percent  of 
the  amount  by  which  the  fair  market 
retail  value  of  the  taxable  vehicle  at  the 
time  of  the  nonexempt  resale, 
nonexempt  re-lease  or  substantial 
nonexem.pt  use  exceeds — 

(i)  $30,000  in  the  case  of  a  passenger 
vehicle; 
(ii)  $100,UAJ  in  the  case  of  a  boat;  or 
(iii)  $250,000  in  the  case  of  an  aircraft. 

(3)  Liability  for  tax.  The  exemption 
recapture  tax  imposed  on  a  nonexempt 
resale  or  re-lease  is  paid  by  the  seller  or 
lessor  that  resells  or  re-leases  the 
vehicle.  The  exemption  recapture  tax 
imposed  on  a  substantial  nonexempt  use 
is  paid  by  the  owner  or  lessee  of  the 
vehicle  at  the  time  cf  the  substantial 
nonexempt  use. 

(b)  Nonexempt  resale  or  re-lease.  A 
nonexempt  resale  or  re-lease  is  any  sale 
or  lease  on  which  a  luxury  vehicle  tax 
would  he  imposed  if  it  were  a  first  retail 
sale. 

(c)  Substantial  nonexempt  use — (1)  In 
general.  A  substantial  nonexempt  use  is 
any  use  (other  than  an  incidental  use  or 
a  minimal  amount  of  use  outside  of  the 


exempt  activity)  that  does  not  qualify 
for  an  exemption  described  in  §  48  4O01- 
1(c).  §  48.4O02-l(c).  J  48.4003-l{c)(l),  or 
§  48  4004-2 

(2)  Example.  The  provisions  of  this 
section  are  illustrated  by  the  following 
example. 

Example.  A  police  officrr  drives  a  police 
car  to  and  from  home  during  nonduty  hours 
for  garaging.  Because  the  vehicle  must  be 
garaged  or  stored  when  not  in  use,  the  trips  to 
and  from  the  officer's  home  are  incidental  lo 
the  exclusive  use  of  the  cur  in  law 
enforcement  and  are  not  a  substantial 
nonexempt  use. 

§  48.4006-1    Luxury  tax  imposed  on 
jewelry. 

[a)  In  general — (1)  Imposition  of  tax. 
Section  4006  imposes  a  tax  (the  luxury 
jewelry  tax)  on  the  first  retail  sale  of 
jewelry  if  the  sale  price  of  the  jewelry 
exceeds  $10,000. 

(2)  Amount  of  lax.  The  luxury  jeweb-y 
tax  is  equal  to  10  percent  of  the  amount 
by  which  the  sales  price  of  the  jewelry 
exceeds  $10,000. 

(3)  Liability  for  tax.  The  luxury 
jewelry  tax  shall  be  paid  by  the  person 
who  makes  the  first  retail  sale. 

[h]/e^^■e!ry  defined.  For  purposes  of 
this  section,  the  term  "jewelry  '  means 
articles  designed  to  be  worn  on  the 
person  or  apparel  for  the  purpose  of 
adornment,  such  as  watfhes.  rings, 
chains,  brooches,  bracelets,  cuff  links, 
necklaces,  earrings,  etc  An  article  that 
meets  this  definition  (e.g.  a  belt  or  belt 
buckle)  is  jewelry  regaidless  of  the 
substance  of  which  it  is  made  and 
without  reference  to  its  utilitarian  value 
or  purpose.  Articles  that  are  not  worn 
(e.g.  desk  clocks,  unmounted  gemstonos) 
are  not  jewelry  merely  because  they  are 
adorned  with  precious  metals  or  stones 
or  are  commonly  sold  by  retail  jewelers. 
A  pair  of  earrings,  pair  of  cufflinks,  or 
set  of  studs  is  a  single  item  of  jewelry. 

(c)  Production  from  customer's 
material— [1]  In  generaL  If.  in  the  course 
of  a  trade  or  business,  a  person 
produces  (or  causes  to  be  produced) 
jewelry  from  materials  furnished 
(directly  or  indirectly,  in  whole  or  in 
part)  by  a  customer,  and  the  jewelry  is 
for  the  use  of  and  not  for  resale  by.  the 
customer,  the  delivery  of  the  jewelry  to 
the  customer  shall  be  considered  a  first 
retail  sale  of  the  jewelry  for  a  price 
equal  to  its  fair  market  retail  value  at 
the  time  of  delivery. 

(2)  Production.  For  purposes  of  this 
paragraph  (c).  production  includes  any 
services,  performed  on  materials 
provided  or  purchased  by  or  on  behalf 
of  a  customer,  that  are  not  repairs  or 
slight  modifications. 
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(3)  Exemption  for  rftpaira  and  slight 
modifications — {i)  In  general.  For 
purpose!  of  this  paragraph  (c).  repairs  or 
slight  modifications  to  an  existing  article 
of  jewelry  are  not  treated  as  the 
production  of  jewelry. 

(ii)  Repairs.  For  purposes  of  this 
paragraph  (c),  the  term  "repairs"  means 
services  that  return  a  damaged  or  worn 
article  to  its  original  style  and  quality, 
without  altering  the  purpose  or 
appearance  of  the  article,  jewelry 
repairs  include  cleaning  an  article, 
replacing  a  loose,  lost  or  broken 
gemstone,  fixing  or  replacing  a  broken 
clasp,  or  restringing  a  worn  or  broken 
strand  of  pearls.  However,  adding  a 
gemstone  to  an  empty  new  setting, 
recutting  a  gemstone  in  an  article  of 
jewelry,  or  changing  the  style  of  an 
article  of  jewelry  are  never  repairs.  A 
provider  of  services  who  is  otherwise 
responsible  for  the  payment  of  the 
luxury  jewelry  tax  may  establish  by 
evidence  satisfactory  to  the 
Commissioner  that  the  services 
provided  constitute  repairs  and  may,  for 
that  purpose,  rely  upon  an  exemption 
certificate  received  from  the  customer  to 
the  effect  that  the  requested  8er\ices 
will  return  the  article  to  its  original 
condition  (before  the  damage  or  wear). 

(iii)  Slight  modifications.  For  purposes 
of  this  paragraph  (c),  the  term  "slight 
modifications"  means  services  that 
make  it  possible  for  a  particular  user  to 
wear  an  article,  without  altering  the 
purpose,  style,  quality,  or  appearance  of 
the  article.  Slight  modifications  to 
jewelry  include  resizing  a  ring  and 
converting  earrings  from  pierced  to  clip- 
on  or  vice  versa. 

(4)  Fair  market  retail  value  at  the  time 
of  delivery.  For  purposes  of  this 
paragraph  (c),  the  person  engaged  by  a 
customer  to  perform  services  (the 
service  provider)  is  responsible  for 
appraising  the  fair  market  retail  value  of 
the  finished  article  (or  for  having  the 
article  appraised)  and  for  paying  the 
luxury  jewelry  tax  based  on  that  value. 
In  making  an  appraisal,  the  service 
provider  (or  other  appraiser)  may 
determine  the  cost  to  the  customer  of 
materials  provided  by  or  on  behalf  of 
the  customer  by  reference  to  the 
customer's  written  certification 
regarding  such  cost  if  the  service 
provider  (or  other  appraiser)  relies  on 
the  certificate  in  good  faith.  In  general, 
the  tax  on  the  finished  jewelry  may  not 
be  based  on  an  appraised  value 
(whether  determined  by  the  service 
provider  or  an  independent  appraiser] 
that  is  less  than  the  sum  of  the  material 
cost  certified  by  the  customer  and  the 
value  of  materials  and  labor  added  by 
the  service  provider. 


(5)  Examples.  The  provisions  of  this 
piragraph  (1)  are  illustrated  by  the 
following  examples: 

Example  1.  A  cuiilomer  takes  a  diamond 
brooch  to  a  jeweler  and  aaks  that  the  stones 
be  reset  as  a  necklace.  The  jeweler  resets  the 
»' jne»  as  requested,  providing  any  additional 
matenuls  needed  to  produce  the  necklace, 
and  delivers  the  necklace  to  the  customer. 
The  jeweler  charges  $1,000  for  labor  and 
materials.  The  fair  market  retail  value  of  the 
necklace  when  delivered  is  $12,000.  The 
jt'weler  has  produced  an  article  oi  jewelry 
from  material  provided  by  the  customer.  The 
jeweler  is  liable  for  a  tax  of  $200  on  the 
transaction  |($1 2.000 -$10,000)  ^  10%).  The 
t,ix  is  imposed  at  the  time  the  necklace  is 
delivered  to  the  customer 

Example  2.  A  customer  brings  a  broken 
strand  of  pearls  to  a  jeweler  for  restringing. 
The  jeweler  restrings  the  pearls  to  the  same 
design  as  the  broken  strand  and  replaces  a 
defective  clasp  with  a  new  clasp  of  similar 
s'yle  and  quality.  The  jeweler  charges  $250 
for  these  services.  Although  the  repaired 
strand  of  pearls  has  a  fair  market  retail  value 
of  $12,000,  restringing  the  pearls  and 
replacing  the  clasp  are  repairs  of  an  existing 
article,  and  the  delivery  of  the  article  to  the 
customer  is  not  subject  to  the  luxury  jewelry 

tHX. 

Example  3.  A  customer  brings  a  ring  setting 
to  a  jeweler  and  claims  to  have  lost  a  2-carHt 
round  diamond  from  the  setting.  The 
customer  selects  a  $30,000  stone  and  the 
ji'weler  offers  to  set  the  stone  at  no 
additional  charge.  The  jeweler  examines  the 
sotting,  but  is  unable  to  either  confirm  or 
d  sprove  the  customer's  claims.  The  jeweler 
receives  and  reasonably  relies  on  the 
customer's  signed  certification  that  a  2-caral 
rjund  diamond  of  similar  quality  was  lost 
from  the  selling.  The  certification  relieves  the 
j.'weler  of  liability  for  the  luxury  jewelry  tax. 
If  it  is  later  discovered  that  the  customer's 
claims  were  not  true,  the  customer  may  be 
subject  to  civil  and  criminal  penalties  under 
Subtitle  F  of  the  Code. 

Example  4.  A  person  has  a  diamond  from 
an  existing  ring  reset  in  a  new  ring  mounting 
while  on  a  trip  abroad  and  returns  to  the 
I'nited  States  with  the  ring.  The  ring  is 
considered  to  have  been  manufactured 
abroad  and  imported  into  the  United  States. 
The  fair  market  value  of  the  ring  is  $20,000. 
The  person  is  lidblo  for  tax  on  the  first  use  of 
the  remanufactured  ring  after  importation, 
R.-e  i  48  4011-5. 

(d)  Cross-references — (1)  Exemption 
certificates.  See  S  48.4011-7  for  rules 
relating  to  exemption  certificates. 

(2)  Additional  exemptions.  See 
5  5  48.4004-2  and  48.4011-2  for 
additional  exemptions  from  the  luxury 
jewelry  tax. 

(3)  First  retail  sale  and  sales  price. 
See  i  48.4011-3  for  the  definition  of  the 
term  "first  retail  sale."  See  S  48.4011-4 
for  the  definition  of  the  term  "sales 
price." 

(4)  Tax  imposed  on  use.  See  §  48.4011- 
5  for  rules  relating  to  the  tax  imposed  on 


jewelry  that  is  used  before  there  has 
been  a  first  retail  sale, 

(5)  Special  rules  for  payment  of  tax  in 
case  of  qualified  lease  or  installment 
sale.  See  S  48.4011-fl  for  rules  relating  to 
the  payment  of  tax  on  qualified  leases 
and  installment  sales. 

(6)  Procedural  rules.  For  rules  relating 
to  the  requirements  for  filing  returns  and 
for  paying  and  depositing  luxury  jewelry 
tax.  see  26  CFR  part  40. 

(7)  Effective  date  and  termination.  See 
S  48.4011-8  for  the  effective  dale  of  this 
section,  and  $  48.4012-1  for  the 
termination  of  the  luxury  jewelry  tax. 

§  46.4007-1    Luxury  tai  ImpoMd  on  furs. 

(a)  In  general— [\]  Imposition  of  tax. 
Section  4007  imposes  a  tax  (the  luxury 
fur  tax)  on  the  first  retail  sale  of  a  fur  if 
the  sales  price  of  the  fur  exceeds 
$10,000. 

(2)  Amount  of  tax.  The  luxury  fur  tax 
is  equal  to  10  percent  of  the  amount  by 
which  the  sales  price  of  the  fur  exceeds 
$10,000. 

(3)  Liability  for  tax.  The  luxury  fur  tax 
shall  be  paid  by  the  person  who  makes 
the  first  retail  sale. 

(b)  Fur  defined — (1)  In  general.  For 
purposes  of  this  section,  the  term  "fur" 
means  an  article  of  clothing  made  of  fur 
on  the  hide  or  pelt  of  an  animal,  or  an 
article  of  clothing  of  which  fur  on  the 
hide  or  pelt  is  a  major  component.  The 
term  "fur"  does  not  include  leather, 
which  is  the  dressed  skin  of  an  animal 
without  any  hair  or  fur. 

(2)  Major  component.  For  purposes  of 
tins  paragraph,  fur  is  a  major  component 
of  an  article  if — 

(i)  Fur  comprises  more  than  25%  of  the 
total  surface  area  (both  exterior  and 
lining)  of  the  article:  or 

(ii)  Fur  represents  more  than  35%  of 
the  cost  of  the  raw  materials  that 
comprise  the  article. 

(c)  Production  from  customer's 
material — (1)  In  general.  If,  in  the  course 
of  a  trade  or  business,  a  person 
produces,  (or  causes  to  be  produced)  a 
fur  from  materials  furnished  (directly  or 
indirectly,  in  whole  or  in  part)  by  a 
customer,  and  the  fur  is  for  the  use  of, 
and  not  for  resale  by,  the  customer,  the 
delivery  of  the  fur  to  the  customer  shall 
be  considered  a  first  retail  sale  of  the  fur 
for  a  price  equal  to  its  fair  market  retail 
value  at  the  time  of  delivery. 

(2)  Production.  For  purposes  of  this 
paragraph  (c),  production  includes  any 
services,  performed  on  materials 
provided  or  purchased  by  or  on  behalf 
of  a  customer,  that  are  not  repairs  or 
slight  modifications. 

(3)  Exemption  for  repairs  and  slight 
modifications — (i)  In  general.  For 
purposes  of  this  paragraph  (c).  repairs  or 
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slight  modifications  to  an  existing  fur 
are  not  treated  as  the  production  of  a 
fur. 

(ii)  Repairs.  For  purposes  of  this 
paragraph  (c),  the  term  "repairs"  means 
services  that  return  a  damaged  or  worn 
article  to  its  original  style  and  quality, 
without  altering  the  purpose  or 
appearance  of  the  article.  Fur  repairs 
include  cleaning  an  article,  sewing  a 
torn  seam,  and  replacing  a  damaged 
pell.  However,  adding  pelts  in  order  to 
lengthen  a  fur  or  restyling  any  part  of  a 
fur  are  never  repairs.  A  provider  of 
services  who  is  otherwise  responsible 
for  the  payment  of  the  luxury  fur  tax 
may  establish  by  evidence  satisfactory 
to  the  Commissioner  that  the  services 
provided  constitute  repairs  and  may,  for 
that  purpose,  rely  upon  an  exemption 
certificate  received  from  the  customeT  to 
the  effect  that  the  requested  services 
will  return  the  article  to  its  original 
condition  (before  the  damage  or  wear). 

(lii)  Slight  modifications.  For  purposes 
of  this  paragraph  (c),  the  term  "slight 
modifications"  means  services  (other 
than  the  addition  of  pelts)  that  make  it 
possible  for  a  particular  user  to  wear  an 
article,  without  altering  the  purpose, 
st>  le,  quality  or  appearance  of  the 
article.  Slight  modifications  to  furs 
include  raising  or  lowering  a  hem  or  a 
sleeve. 

(4)  Fair  market  retail  value  at  the  time 
of  delivery.  For  purposes  of  this 
paragraph  (c),  the  person  engage  by  a 
customer  to  perform  services  (the 
service  provider)  is  responsible  for 
appraising  the  fair  market  retail  value  of 
the  finished  article  (or  for  having  the 
article  appraised)  and  for  paying  the 
luxury  fur  tax  based  on  that  value.  In 
making  an  appraisal,  the  service 
provider  (or  other  appraiser)  may 
determine  the  cost  to  the  customer  of 
materials  provided  by  or  on  behalf  of 
the  customer  by  reference  to  the 
customer's  written  certification 
regarding  such  cost  if  the  service 
provider  (or  other  appraiser)  relies  on 
the  certificate  in  good  faith.  In  general, 
the  tax  on  the  finished  fur  may  not  be 
based  on  an  appraised  value  (whether 
determined  by  the  service  provider  or  an 
independent  appraiser)  that  is  less  than 
the  sum  of  the  material  cost  certified  by 
the  customer  and  the  value  of  materials 
and  labor  added  by  the  service  provider. 

(5)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1.  A  customer  brings  a  full  length 
snble  coal  to  a  furrier  for  alteration  and 
moderniziilion.  The  furrier  recuts  the  coat  to 
H  more  fashionable  design,  removing  and 
riilding  pells  as  necessary.  The  furrier  charges 
SL.'idO  for  the  allerations.  As  redesigned  the 
{(Ml  hrts  a  fair  market  rt?lail  value  of  $15,000. 


The  fumer  has  produced  a  fur  from  material 
provided  by  the  customer.  The  furrier  is  liable 
for  a  lax  of  $500  (($15,000  ■  $10,000)  X  10%). 
The  lax  is  imposed  when  the  fur  is  delivered 
to  the  customer. 

Example  2.  A  customer  bnngs  a  sable 
jacket  to  a  furrier  with  a  torn  sleeve  and 
several  damaged  pelts.  The  furrier  resews  ihe 
sleeve,  replaces  the  damaged  pells  with  pells 
carefully  selected  to  match  the  old  pelts' 
color  and  quality,  refits  the  jacket  to  the 
customer,  and  cleans  the  finished  garment 
The  furrier  charges  $2,000  for  these  services 
Although  the  repaired  jacket  has  a  fau- 
market  retail  value  of  $ia000,  resewing  the 
sleeve,  replacing  the  damaged  pells,  and 
cleaning  the  jacket  are  repairs,  and  refitting 
the  jacket  is  a  slight  modification.  Therefore, 
the  delivery  of  the  finished  jacket  to  the 
customer  is  not  subject  to  the  luxury  fur  lax 

(d)  Cross-references— (\)  Exemption 
certificates.  See  S  48.4011-7  for  rules 
relating  to  exemption  certificates. 

(2)  Additional  exemptions.  See 
§  I  48  4004-2  and  48.4011-2  for 
additional  exemptions  from  the  luxury 
fur  tax. 

(3)  First  retail  sale  and  sales  price. 
See  §  48.4011-3  for  the  definition  of  the 
term  "first  retail  sale."  See  S  48.4011-4 
for  the  definition  of  the  term  "sales 
price." 

(4)  Tax  imposed  on  use.  See  S  48.4011- 
5  for  rules  relating  to  the  tax  imposed  on 
fur  that  is  used  before  there  has  been  a 
first  retail  sale. 

(5)  Special  rules  for  payment  of  tax  in 
case  of  qualified  lease  or  installment 
sale.  See  S  48.4011-6  for  rules  relating  to 
the  payment  of  tax  on  qualified  leases 
and  installment  sales. 

(6)  Procedural  rules.  For  rules  relating 
to  the  requirements  for  filing  returns  and 
for  paying  and  depositing  luxury  fur  tax. 
see  26  CFR  part  40. 

(7)  Effective  date  and  termination.  See 
§  48.4011-8  for  the  effective  date  of  this 
section,  and  §  48.4012-1  for  the 
termination  of  the  luxury  fur  tax. 

§  48.401 1-1    Rules  appUcable  to  all  taxable 
article*. 

(a)  In  general.  Section  48.4011-2 
provides  rules  relating  to  additional 
exemptions  from  the  luxury  automobile 
tax.  the  luxury  boat  tax,  the  luxury 
aircraft  tax,  the  luxury  jewelry  tax.  and 
the  luxury  fur  tax.  Sections  48.4011-3 
and  48.4011-4  define  the  terms  first 
retail  sale  and  sales  price,  respectively, 
for  purposes  of  those  taxes.  Section 
48.4011-5  provides  rules  relating  to  the 
luxury  tax  imposed  on  passenger 
vehicles,  boats,  aircraft,  jewelry,  and 
furs  that  are  used  before  there  has  been 
a  first  retail  sale.  Section  48.4011-6 
provides  rules  for  payment  of  the  tax  in 
the  case  of  a  qualified  lease  or  an 
installment  sale.  Section  484011-7 
provides  rules  relating  to  customers' 


certifications.  Section  48  4011-8 
provides  rules  t^latmg  to  effective  date*, 
(b)  Meaning  of  terms.  For  purposes  of 
§  §  48.4011-2.  48  4011-3.  48.4011-4. 
48  4011-5.  48.4011-6.  48.4011-7.  and 
48  4011-8— 

(1)  The  term  "luxury  tax"  means  the 
luxury'  automobile  tax.  the  luxury  boat 
tax.  the  luxury  aircraft  tax.  the  luxury 
jewelry  tax.  or  the  luxury  fur  tax. 
whichever  is  applicable;  and 

(2)  The  term  "taxable  article"  means 
any  passenger  vehicle,  boat,  aircraft, 
jewelry,  or  fur. 

§  4S.401 1-2    Additional  exemptions  from 
luxury  taxes. 

(a)  Exemption  for  exports— {II  In 
general.  The  luxury  tax  is  not  imposed 
on  the  sale  of  a  taxable  article  for 
export  if  the  requirements  of  section 
4221  are  satisfied.  See  §  48.4221-3  for 
rules  relating  to  tax-free  sales  for 
export. 

(2)  Proof  of  exportation  of  jewelry  or 
fur  In  the  case  of  jewelry  or  fur,  the 
proof  of  exportation  requirement  of 
§  48.4221-3(c)  will  be  treated  as 
satisfied  if  the  seller  relies  in  good  faith 
on  a  certification  given  by  the  purchaser 
at  the  time  the  sale  occurs.  The  '! 

certificate  must  contain  representations 
that  the  purchaser  is  purchasing  the 
article  in  order  to  export  it  from  the 
United  States  within  six  months  from 
the  date  of  sale  and  will  not  resell  the 
item  in  the  United  States.  The  seller  may 
rely  on  the  certificate  only  if  the  seller 
also  sees  the  purchaser's  current 
passport  issued  by  a-foreign  country  and 
the  purchaser's  airplane  or  boat  ticket 
for  departure  from  the  United  States 
within  six  months,  and  records  on  the 
certificate  the  purchaser's  passport 
number  and  country  of  issuance,  and  the 
carrier,  flight  or  tnp  number,  departure 
and  destination  points,  and  date  of  the 
purchaser's  departure.  In  the  case  of  a 
resident  of  a  U.S.  possession,  the 
requirements  of  the  preceding  sentence 
relating  to  passports  are  satisfied  if  the 
seller  sees  proof  of  the  purchaser's 
permanent  residence  in  a  possession 
and  records  sufficient  identifying 
information  (such  as  a  driver's  license 
number).  See  $  48.4011-7  for  rules 
relating  to  exemption  certificates. 

(b)  Exemption  where  tax  previously 
imposed— (1)  In  general.  The  luxury  tax 
is  not  imposed  on  the  sale,  lease  or  use 
of  a  taxable  article  if — 

(i)  The  luxury  tax  was  imposed  on  a 
prior  sale,  lease  or  use  of  that  article:  or 

(ii)  The  luxury  tax  would  have  been 
imposed  if  the  luxury  tax  had  been  in 
effect  at  the  time  of  the  prior  sale,  lease 
or  use  of  that  article. 
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(2)  Proof  that  tax  was  or  would  have 
been  piwiously  imposed.  A  person  who 
is  otherwise  responsible  for  the  payment 
of  the  luxury  tax  must  establish  the 
applicability  of  an  exemption  under 
paragraph  (b)(1)  of  this  section  by 
evidence  satisfactory  to  the 
Commissioner.  To  prove  the 
applicability  of  the  exemption  in 
paragraph  (b)(l)(ii)  of  this  section,  a 
person  might,  for  example,  show  a 
receipt  from  a  retail  sale  or  lease  that 
occurred  prior  to  January  1. 1991;  a 
business  record  Rowing  all  articles  that 
the  seller  used  beTore  January  1.1991, 
and  held  in  inventory  on  December  31, 
1990;  or  any  other  satisfactory  evidence. 
For  this  purpose,  a  person  may  rely  on 
an  exemption  certificate  received  from 
the  previous  owner  or  consignor  to  the 
effect  that  the  article  was  sold  at  retail, 
leased,  or  used  prior  to  January  1, 1991. 
See  S  48.4011-7  for  rules  relating  to 
exemption  certificates. 

(3)  Use  and  used  defined.  For 
purposes  of  this  section,  the  terms  "use" 
and  "used"  refer  to  use  in  a  manner  that 
subjected  the  user  to  the  use  tax  under 

S  48.4011-5  or  would  have  subjected  the 
user  to  the  use  lax  had  it  been  in  effect 
at  the  time  of  the  use. 

(4)  Anti-abuse  rule.  Paragraph 
(b)(l)(ii)  of  this  section  shall  not  apply  to 
any  article  that  was  used  before  January 
1.  1991.  in  an  attempt  to  avoid  the 
imposition  of  the  luxury  tax  on  any  later 
sale,  lease  or  use  of  that  article. 

(c)  Exemption  for  imported  articles 
used  before  January  1.  1991.  The  luxury 
tax  is  generally  imposed  on  the  first 
sale,  lease  or  use  of  an  imported  article 
(like  an  automobile  imported  by  an 
individual  for  personal  use),  even  if  the 
article  is  a  used  article.  See  §  48.4011-5. 
The  luxury  tax  is  not  imposed,  however, 
on  the  sale,  lease,  or  use  of  an  imported 
taxable  article  if  the  person  otherwise 
responsible  for  payment  of  the  luxury 
tax  can  establish  to  the  satisfaction  of 
the  Commissioner  that  the  first  use  of 
the  article  occurred  before  January  1, 
1991,  outside  the  United  States.  Proof  of 
such  use  may  be  shown  by  copies  of  the 
official  logbook  of  a  boat  or  aircraft;  by 
ministration  documents  issued  by  a 
foreign  country  for  a  vehicle;  or  by  an 
other  proof  satisfactory  evidence.  For 
this  purpose,  a  person  otherwise 
responsible  for  payment  of  the  luxury 
tax  may  rely  upon  a  certificate  received 
from  the  foreign  vendor  or  consignee 
establishing  prior  use.  See  §  48.4011-7 
for  rules  relating  to  exemption 
certificates. 

(d)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
uxjiniplcs. 


Example  1.  A  jeweler  sells  a  pearl  necklace 
for  $35,000  to  a  French  citizen  visiting  the 
United  States.  The  purchaser  certifies  to  the 
jeweler  that  the  necklace  will  be  exported 
from  the  United  Stales  within  6  months.  In 
addition,  the  jeweler  inspects  the  purchasers 
passport  and  return  airplane  ticket  and 
records  identifying  information  f.-om  both  on 
the  certificate.  The  purchaser  leaves  the 
jeweler's  store  with  the  necklace  and 
provides  no  further  proof  that  the  necklace 
has  bern  exported.  The  proof  of  exportation 
requirement  of  }  48.4221-3(c)  is  satisfied  if 
the  jeweler  relics  on  the  certificate  in  good 
faith.  Thus,  in  the  absence  of  any  other 
circumstances  that  would  preclude  such 
reliance,  the  luxury  tax  Is  not  imposed  on  the 
sale  of  the  necklace. 

Example  2.  The  facts  are  the  same  as  in 
example  (1).  except  that  the  seller  is  an 
automobile  dealer  and  the  article  sold  is  a 
luxury  automobile.  Although  the  sale  of  the 
automobile  may  initially  be  exempt  from  lax. 
the  exemption  will  expire  at  the  end  of  the  6- 
month  period  beginning  on  the  date  of  the 
sale  unless  the  proof  of  exportation 
requirement  of  §  48.4221 -3(c)  is  satisfied. 
Moreover,  good  faith  reliance  on  the 
purchaser's  certificate  is  not  treated  as  proof 
of  exportation  of  the  automobile. 
Accordingly,  the  seller  will  become  liable  for 
the  luxury  automobile  tax  on  the  day  after 
the  end  of  the  6-month  period. 

Example  3.  On  December  15. 1990.  an 
automobile  dealer  arranges  for  one  of  the 
dealership's  salespeople  to  have  the  use  of  a 
luxury  automobile  from  the  dealer's 
Inventory  to  commute  to  and  from  home  and 
for  other  personal  and  business  purposes. 
When  the  dealer  sells  the  automobile  to  a 
customer  on  January  16, 1991.  the  odometer 
Indicates  that  the  automobile  has  been  driven 
175  miles.  Because  the  automobile  is  not 
"used  "  under  the  principles  of  |  48.4011-5. 
the  luxury  automobile  tax  is  imposed  on  the 
sale. 

§  48.401 1-3    First  retail  tale. 

(a )  In  general — (1 )  First  retail  sale 
defined.  For  purposes  of  the  luxury  lax. 
the  first  retail  sale  of  a  taxable  article  is 
the  first  retail  sale  of  the  article  after  its 
manufacture,  production,  or  importation. 

(2)  Retail  sale  defined.  The  term 
"retail  sale"  means — 

(i)  Any  sale  that  is  not  described  in 
paragraph  {a)(3)  of  this  section;  and 

(ii)  Any  lease  (including  any  renewal 
or  extension  of  a  lease,  or  any        r 
subsequent  lease). 

(3)  Excluded  sales.  The  following 
transactions  are  not  treated  as  retail 
sales: 

(i)  A  sale  of  an  article  for  use  by  the 
purchaser  as  material  in  the 
manufacture  or  production  of.  or  as  a 
component  part  of,  another  taxable 
article. 

(ii)  A  sale  or  lease  of  a  taxable 
vehicle,  to  a  person  engaged  in  the  trade 
or  business  of  leasing  or  renting 
vehicles,  for  leasing  by  such  person  in  a 
qualified  lease;  or 


(iii)  A  sale  for  resale.  A  sale  for  resale 
includes  a  sale  after  which,  and  before 
using  the  article  in  a  taxable  use,  the 
purchaser  resells  the  article  or  leases 
the  article  in  a  qualified  lease. 

(4)  Exemption  certificate.  A  sale  is 
treated  as  an  excluded  sale  (i.e..  the  sale 
is  not  a  retail  sale)  if  the  person  who  is 
otherwise  responsible  for  the  payment 
of  the  luxury  tax  receives  from  the 
purchaser  an  exemption  certificate  to 
the  effect  that  the  sale  qualifies  for  one 
of  the  exclusions  described  in  paragraph 
(a)(3)  of  this  section.  A  sale  will  not  be 
treated  as  an  excluded  sale  described  in 
paragraph  (a)(3)  of  this  section  if  the 
purchaser  delivers  an  exemption 
certificate,  before  taking  delivery  of  the 
article,  to  the  effect  that  the  article  is  not 
being  purchased  for  resale  or  leasing  in 
a  qualified  lease.  See  §  48.4011-7  for 
rules  relating  to  exemption  certificates. 

(5)  Sale  defined  See  §  48.0-2(a)(5)  for 
the  definition  of  the  term  "sale." 

(6)  Importation  defined.  For  purposes 
of  the  luxury  taxes,  the  term 
"importation"  shall  be  interpreted 
consistently  with  applicable  customs 
law. 

(7)  Qualified  lease  defined.  See 

§  48.4011-6  for  the  definition  of  the  term 
"qualified  lease". 

(b)  Leases  and  rentals.  If  a  lease 
(including  a  qualified  lease  or  a  rental) 
of  a  taxable  article  is  treated  as  the  first 
retail  sale  of  the  article,  the  luxury  tax  is 
imposed  on  the  lease  of  the  article  and 
is  paid  by  the  lessor  of  the  article. 

(c)  Auctioneers  and  other  consignees. 
If  a  sale  of  a  taxable  article  by  an 
auctioneer  or  other  consignee  is  treated 
as  its  first  retail  sale,  the  luxury  tax  is 
paid  by  the  auctioneer  or  consignee. 

(d)  Refund  permitted  if  sale 
rescinded^l)  In  general.  If  the  first 
retail  sale  of  any  taxable  article  is 
rescinded  at  any  time,  the  seller  may 
claim  a  full  refund  of  the  luxury  tax  paid 
with  respect  to  that  article. 

(2)  Proof  of  rescission.  To  qualify  for  a 
refund  under  this  paragraph  (d).  the 
seller  must  establish  to  the  satisfaction 
of  the  Commissioner  that — 

(i)  The  purchaser  returned  the  article 
to  the  seller, 

(ii)  The  seller  refunded  the  full  sale 
price  to  the  purchaser;  and 

(iii)  The  seller  returned  the  article  to 
inventory  for  resale  as  a  new  article. 

(3)  Treatment  of  subsequent  sale.  In 
any  case  where  the  seller  qualifies  for  a 
refund  under  this  paragraph  (d),  the 
rescinded  first  retail  sale  shall  be 
ignored  for  purposes  of  the  luxury  tax, 
and  the  next  retail  sale  shall  be  treated 
as  the  first  retail  sale.  This  paragraph 
does  not  apply  to  the  cancellation  of  a 
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lease  or  installment  sale;  see 
S  S  4B.4011-6(a)(5)  and  -6(b)(3). 

(4)  Examples.  The  provisions  of  this 
paragraph  are  illustrated  by  the 
following  examples 

Example  1.  B  purchases  a  luxury  fur  from  A 
and  writes  a  check  for  the  full  sales  price.  A 
pays  the  appropriate  luxury  tax.  B's  check  is 
not  honored.  After  repeated  attempts  to 
negotiate  B's  check  or  to  get  B  to  settle  the 
account.  A  hires  a  collection  agent  to  either 
collect  the  money  from  B.  or  repossess  the 
fur.  A  is  not  entitled  to  a  refund  of  the  luxury 
tax  paid  unless  the  fur  is  repossessed  and 
relumed  to  A's  inventory  for  sale  as  a  new 
fur. 

Example  2.  A  sells  a  luxury  fur  to  B  and 
pays  the  appropriate  luxury  tax.  Several 
months  later.  B  expresses  dissatisfaction  with 
the  fur.  A  agrees  to  take  the  fur  back  and 
refund  90%  of  the  sales  price  to  B  A  is  not 
entitled  to  a  refund  of  the  luxury  lax. 

Example  3.  D  uses  a  luxury  automobile 
before  there  has  been  a  first  retail  sale  and 
pays  the  use  tax.  D  later  sells  the  automobile 
to  L,  an  automobile  lessor  who  intends  to 
lease  the  vehicle  to  C  under  a  qualified  lease 
within  the  meaning  of  i  48.4011-6.  Although 
D's  sale  to  L  would  not  be  subject  to  the 
luxury  automobile  tax  if  the  vehicle  were 
new,  a  taxable  use  cannot  be  rescinded. 
Thus.  D  is  not  entitled  to  a  refund  of  the 
luxury  tax  paid  on  the  taxable  use  of  the 
vehicle. 

§48.4011-4    Sales  price. 

(a)  In  general.  Except  as  otherwise 
provided  in  this  section,  the  seles  price 
of  a  taxable  article  is  the  total 
consideration  paid  for  the  article, 
whether  that  consideration  is  paid  in 
money,  services,  or  property. 

(b)  Items  included  in  sales  price — (1) 
Charges  incident  to  placing  the  article 
in  condition  ready  for  use.  The  sales 
price  of  taxable  article  includes  any 
charge  incident  to  placing  the  article  in  a 
condition  ready  for  use.  These  charges 
include  charges  for  transportation, 
delivery,  insurance,  packaging, 
preparation,  installation,  and  other 
expenses  incurred  by  the  purchaser  in 
connection  with  putting  the  article  into 
service. 

(2)  Parts  and  accessories.  If  parts  and 
accessories  for  a  taxable  article  are  sold 
with.  on.  or  in  connection  with  the  sale 
of  the  article,  the  sales  price  of  the 
article  includes  the  price  of  such  parts 
and  accessories. 

(3)  Other  taxes.  Except  as  provided  in 
paragraph  (c)(1)  and  (2)  of  this  section, 
the  sales  price  is  not  reduced  by  the 
amount  of  any  Federal  or  Slate  tax  for 
which  no  charge  is  separately  stated, 
and  any  separately  stated  charge  for 
such  taxes  shall  be  treated  as  an  amount 
paid  for  the  article.  For  example,  the 
sales  price  of  a  taxable  article  may 
reflect  or  include  a  separately  stated 
charge  for  the  Federal  gas  guzzler  tax 


(section  4064).  the  ozone-depleting 
chemicals  tax  (section  4681),  the  taxes 
on  motor  fuels  (sections  4081  and  4091), 
or  the  tax  on  large  highway  tires 
(section  4071), 

(4)  Other  ser\-ices.  The  sales  price  of  a 
taxable  article  includes  design  services, 
brokers'  commissions,  and  any  goods  or 
services  that  the  purchaser  is  required  to 
buy  in  order  to  purchase  and  use  the 
article. 

(c)  Items  excluded  from  sales  price. 
The  sales  price  does  not  include  the 
following  amounts: 

(1)  The  amount  of  luxury  tax  imposed 
on  the  sale  of  the  article. 

(2)  If  stated  as  a  separate  charge,  the 
amount  of  any  retail  sales  tax  imposed 
by  any  State  or  any  political  subdivision 
thereof  or  by  the  District  of  Columbia, 
whether  the  liability  for  that  tax  is 
imposed  on  the  seller  or  purchaser. 

(3)  If  stated  as  a  separate  charge,  the 
amount  of  any  title,  registration,  or 
license  fee  imposed  on  the  purchaser  by 
any  State  or  any  political  subdivision 
thereof  or  by  the  District  of  Columbia. 

(4)  If  staled  as  a  separate  charge,  the 
cost  of  any  insurance  or  extended 
warranty  contract  that  the  purchaser  is 
not  required  to  purchase  in  connection 
with  the  purchase  of  the  article. 

(5)  The  amount  of  any  rebate  or  price 
adjustment  that  is  paid  to  the  purchaser 
of  the  article. 

(6)  In  the  case  of  a  taxable  vehicle,  the 
value  of  any  component  of  the  vehicle 
if- 

(i)  The  component  is  furnished  by  the 
first  user  of  the  vehicle  and 

(ii)  The  component  was  used  before  it 
was  so  furnished. 

(d)  Treatment  of  trade-ins.  If.  in 
connection  with  the  sale  of  a  taxable 
article,  a  seller  receives  property  from 
the  purchaser  in  exchange  or  as  partial 
consideration,  the  fair  market  wholesale 
value  of  such  property  shall  be  treated 
as  consideration  paid  by  the  purchaser. 
The  luxury  tax  on  the  sale  shall  be 
computed  on  the  basis  of  the  full  price  of 
the  article  sold,  including  the  fair  market 
wholesale  value  of  the  property  received 
from  the  purchaser.  The  property 
received  from  the  purchaser  is  valued  at 
its  fair  market  wholesale  value,  even  if  a 
greater  amount  is  allowed  by  the  seller 
against  the  list  price  of  the  taxable 
article.  For  example,  if  a  boat  with  a  list 
price  of  $130,000  is  purchased  for  $90,000 
in  cash  plus  a  used  boat  with  a  fair 
market  wholesale  value  of  $38,000,  the 
luxury  boat  tax  is  computed  on  a  price 
of  $128,000. 

(e)  Treatment  of  credit  card  sales.  The 
luxury  tax  shall  be  computed  on  the 
basis  of  the  full  price  of  the  article  sold, 
unreduced  by  the  seller's  cost  of 
accepting  payment  by  credit  card  {e.g.. 


the  credit  card  company's  "holdback") 
or  by  personal  check  (e.g.,  lead-debt 
expense). 

(f)  Price  used  where  sole  not  made  at 
arm's  length — (1)  In  general.  In  the  case 
of  any  taxable  article  sold  (otherwise 
than  through  an  arm's  length 
transaction)  at  less  than  the  fair  market 
retail  price,  the  luxury  tax  shall  be 
computed  on  the  basis  of  the  price  for 
which  similar  articles  are  sold  at  retail 
in  the  ordinary  course  of  trade. 

(2)  Sales  not  made  through  arm  s 
length  transactions.  A  taxable  article  is 
not  sold  through  an  arm's  length 
transaction  if — 

(i)  The  seller  and  purchaser  (the 
parties  to  the  sale)  are  related  persons; 

(ii)  One  of  the  parties  to  the  sale  is 
controlled  (in  law  or  in  fact)  by  the 
other,  or  there  is  common  control, 
whether  or  not  that  control  is  actually 
exercised  to  influence  the  sale  price;  or 

(iii)  The  sale  is  made  pursuant  to 
special  arrangements  between  the  seller 
and  purchaser  that  are  not  available  to 
ordinary  retail  purchasers. 

(3)  Price  at  which  similar  articles  are 
sold  at  retail  in  the  ordinary  course  of 
trade — (i)  In  general  The  niles  of 
paragraphs  (a)  through  (e)  of  this  section 
shall  apply  in  determining  the  price  at 
which  similar  articles  are  sold  at  retail 
in  the  ordinary  course  of  trade. 

(ii)  Special  rule  for  retailers.  If  the 
seller  of  the  taxable  article  (or  a  related 
person)  regularly  sells  similar  articles  in 
arm's  length  transactions  at  retail,  the 
luxury  lax  compulation  may  be  based 
on  that  retailer's  lowest  established 
retail  price  in  effect  at  the  lime  of  the 
sale  at  less  than  arm's  length. 

(iii)  Special  rule  for  manufacturers. 
producers  and  importers.  If  the  seller  of 
the  taxable  article  (or  a  related  person) 
does  not  regularly  sell  similar  articles  in 
arm's  length  transactions  at  retail,  the 
luxury  lax  compulation  shall  be  based 
on  a  presumptive  retail  price 
constructed  under  the  rules  of  paragraph 
(g)  of  this  section. 

(g)  Presumptive  retail  sale  price  if  tax 
paid  by  manufacturer,  producer  or 
importer— {1]  In  general.  If  a 
manufacturer,  producer,  or  importer  is 
liable  for  a  tax  imposed  by  subchapter 
A  of  chapter  31,  rules  similar  to  the  rules 
of  §5  145.4052-l(d)(2)  and  (d)(3)(ii)  shall 
apply. 

(2)  Presumed  markup  percentages.  For 
purposes  of  applying  the  rules  of 
§  145.4052-l(d)(2)  to  this  section,  the 
term  "presumed  markup  percentage" 
shall  mean — 

(i)  In  the  case  of  a  luxury  automobile. 
7.5  percent; 

(ii)  In  the  case  of  luxury  boat.  4 
percent: 
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^i^  la  tbe  can  of  a  hixury  aircraft  4 
percent; 

(iv)  In  the  case  of  luxury  jewelry,  15 
percent: 

(vt  ta  *«  caa«  of  a  luxory  ^r,  IS 
peccant 

(3)  PreswmqHiva  retaH price 
aiijo»to4—{\}  In  genera/.  The 
preswnptive  retail  price  of  an  article,  as 
datennioed  under  paragraphs  (g)  (1]  and 
[Tl  bat  vwiAout  regard  to  this  para^aph 
(8)(3).  shaH  be  reduced  by  the  excess 
of— 

(A)  The  falea  price  that  would  (but  for 
this  paragraph  (g))  be  determined  under 
this  section;  over 

(B)  The  price  at  which  the 
mamrfachirer,  producer  or  importer 
refulariy  oeih  similar  articles  to 
retailers  in  the  ordinary  course  of  trade, 
or  increased  by  the  excess  of  parayaph 
(gPXniB)  over  paragraph  (8K3Ki)(A). 

(ii)  Liimtathn  on  rtthctions.  Under 
paragraph  (gK3M'l.  <he  presumptive 
retail  price  may  never  be  reduced  below 
the  sales  price  that  would  (but  for  this 
paragraph  (g))  be  detennined  under  th-rs 
section. 


§4t.4«tt-«    Tax 
wtida  batara  ttiara  haa 


onuaaot  huwry 
haan  a  irat  Patau 


(a)  In  geoerai — (1 )  Impcsittoa  of  tax. 
Section  4011(b)  imposes  a  tax  (the  use 
lax)  on  the  taxablt  use  of  a  taxable 
article  if  that  use  occurs  after 
manufactufe.  production  or  tmpurtation 
i>nd  before  there  has  been  ■  first  retail 
saic  of  tJks  artkle. 

(2)  AMtount  oftax—(\\  la  general  The 
use  tax  is  ei^ual  to  the  luxury  tax  that 
would  have  been  imposed  if.  at  the  time 
of  the  taxable  uae,  the  article  had  been 
soM  for  the  price  at  which  sinhlar 
erticlca  are  sold  at  reiail  in  the  ordinary 
cotirse  of  trade  (detemined  under  the 
ruias  of  i  48.4Qll-4(n{3)). 

(ii)  Special  rule  for  impartadon  far 
personal  uae.  U  a  per^oa  imports  a 
taxabla  article  for  personal  use.  the 
price  may  be  determined  usiag  tbe  sum 
erf— 

(A)  The  actaai  [VS.  dodar)  cost  of  the 
article  inchuUng  all  ad(ustnient8 
required  under  the  ndes  of  }  48.4011-4; 
iind 

(B)  Alt  brokerage,  transportation,  and 
customa  expenses. 

(3)  Liability  for  tax.  The  use  tax  is 
imposed  on  the  person  owniRg  the 
Hrticie  at  the  time  tbe  first  taxable  use  of 
the  article  occurs. 

(b)  TaxabJe  ate  de fired — (1 )  la 
general.  For  purposes  of  this  section,  the 
term  "taxabhe  use'  means  any 
Hpplication  of  an  article  to  its  intended 
purpose,  either  permanentiy  or 
temporarily,  other  than — 


(i)  A  use  for  the  purpose  of  display  or 
preparatioa  for  salo; 

(ii)  A  aootaxable  use  described  in 
paragrapli  (b)(3)  of  this  sectxxK  or 

(iii)  Use  that  satisfies  the  safe-harbor 
limitation  of  paragraph  (bK4)  of  this 
section. 

(2)  Display  or  preparation  for  taie — (i) 
la  geaerol.  For  purposes  of  this  section, 
the  following  uses  are  treated  as  use  for 
the  purpose  of  display  or  preparation  for 
sale: 

(A)  Exhibiting  an  article,  either  by 
itself  or  worn  by  a  salesperson  or  model. 
tn  a  place  where  it  is  beii>g  shown  for 
sale.  Examples  include  displaying 
articles  in  a  retail  store,  shopping  mall 
or  trade  show,  salespersons  wearing 
jewelry  or  furs  in  the  seller's  retail  store: 
and  models  wearing  jewelry  or  furs  at  a 
fashion  show  or  trade  sh«v». 

(B)  Proanoting  the  sale  of  an  article  b^' 
allowing  its  use  at  an  event  that  is  open 
to  the  general  piibtic.  Examples  include 
uUowing  an  automobile  to  be  driven  as  a 
pace  car  in  a  race  or  in  a  parade;  sailing 
a  boat  in  a  regatta;  and  allowing  jewelry 
or  furs  to  be  worn  in  a  parade. 

(C)  Transporting  a  vehicle,  whether  or 
rwt  under  its  own  power,  to  a  place 
where  it  will  be  exhibited  for  sale  or  to  a 
place  where  it  will  be  serviced,  repaired, 
or  inspected  prior  to  sale.  Examples 
include  transporting  a  vehicle  to  another 
showroom;  to  a  customer's  home  or 
office  for  a  test  drive;  to  exchange 
vehicles  with  another  dealer  to  a  tr;jde 
show  or  shopping  mall  where  the 
vehicle  will  be  displayed;  to  a  body 
shop;  to  an  accessory  installer  and  to  a 
bank,  insurarrce  or  emissions  inspection. 

(ii)  Use  for  personal  b<^nefit  or  other 
business  purposes  as  a  taxable  use.  Any 
use  that  proTides  more  than  a  de 
mrnims  element  of  business  utility  or 
personal  benefit  (other  than  in 
connection  with  display  or  preparation 
for  sale),  to  the  owner,  consignee,  or 
user  of  the  article  is  not  use  for  the 
purpose  of  display  or  preparation  for 
sale. 

(3)  Exceptions  for  certain  nontaxable 
uses — (i)  Exception  for  use  in  further 
manufacture.  Using  a  taxable  article  as 
material  in  the  manufacture  or 
production  of,  or  as  a  component  part  of. 
another  taxable  article  is  not  a  taxable 
use. 

(li)  Excpption  for  demonstration  use  of 
paaften^r  vehicles.  Using  a  passenger 
vehicle  as  a  demonstrator  for  a  potential 
customer  while  the  potential  customer  is 
in  the  vehicle  is  not  a  taxafcle  use. 

(iii)  Exception  for  test  driving 
vehicles.  Test  driving  a  passenger 
vehicle,  boat  or  airrraf^,  either  with  or 
without  a  customer  in  the  vehicle,  to 
establish  that  the  vehicle  is  operating 
properly  or  to  familiarire  cnslomers  or 


employees  with  tlie  operation  of  the 
vehicle,  is  not  a  taxable  use.  Howe^«er,  a 
trip  that  involves  transporting  persons 
or  property  to  any  destinatioB  other  than 
the  point  of  origin  is  not  a  test  drive.  For 
example,  a  ntani^actarer  can  drive  a  car 
in  performaace  or  crash  tests  (a 
nontaxable  use),  but  die  ose  oif  cars 
driven  home  by  company  executives  is 
taxable,  even  if  those  executrves  are 
required  to  write  performance 
evaluations  on  the  cars  that  they  drive. 

(4)  Safe  harbor  use  of  taxable  vehicJes 
by  dealers — (i)  In  geaerol.  No  use  of  a 
passenger  vehicle,  boat,  or  aircraft  by  a 
person  who  regularly  sella  similar 
vehicles  at  retail  shall  be  b"eated  as  a 
taxable  use  unless  the  total  use  of  the 
vehicle  exceeds  the  applicable  safe 
harbor  amount.  The  applicable  safe 
harbor  amount  is — 

(A)  200  miles  in  the  case  of  a 
passenger  vehicle: 

(B)  108  hours  of  engine  time  in  the 
case  of  a  boat  propelled  by  an  engine  or 
motor; 

(C)  100  nautical  miles  in  the  case  of  a 
boat  propelled  by  sail;  or 

(0)  30  hours  of  flight  time  in  the  case 
of  an  aircraft. 

(ii)  Proof  required  if  total  use  exceeds 
safe  harbor  amount.  If.  in  the  case  of  a 
vehicle  that  has  been  used  more  than 
the  applicable  safe  harbor  amount,  the 
dealer  can  prove,  to  the  satisfaction  of 
the  Commissioner,  that  the  total  use  of 
the^vuhicleJotherJhsHj  uses  described  in 
/  paragraph  (b)  (2)  or  (3)V  this  section) 
does  not  exceed  the  appficable  safe 
harbor  amount,  then  no  use  of  the 
vehicle  shall  be  treated  as  a  taxable  use. 

(c)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples; 

Example  1.  An  autoraobiie  deater  use«  a 
luxury  passenger  vehicle  from  inventory  to 
transport  cnistamers  between  the  dealer's 
repair  department  and  the  customers'  homes 
or  places  of  employment.  This  is  a  taxable 
use  of  the  vehtde.  If  the  odometer  on  the 
vehicle  reads  225  miles,  the  dealer  can  only 
avoid  the  u»e  Ux  by  proving  (through  mileage 
logs  or  otherwise)  that  at  least  25  of  the  miles 
are  attributable  to  tramponing  the  vehicle  to 
the  dealership,  demonstrator  uses,  or  other 
nontaxaiile  ums  described  in  paragraphs 
lb)(2)  and  (b)(3)  of  this  section. 

E.\awple  2.  An  automobile  dealer  allows  a 
salesperson  to  commute  in  a  luxury 
pa*TOngCT  vehicle  from  inventory.  This  is  a 
i.ixu-ble  mse  of  the  vehfcte,  despite  the 
possibility  that  having  the  salesperson 
display  the  vehicle  outside  of  the  showroom 
may  have  ■  positive  effect  on  sales.  The 
compensalory  nature  of  the  use  provides 
more  than  a  de  mJuinns  eleinenl  of  business 
utility  to  the  dealer  and  more  than  a  de 
minimis  element  of  personal  benefit  to  the 
salesperson.  As  in  Example  (1),  the  dealer 
mast  be  able  to  prove  that  any  odometer 
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mileage  over  200  miles  is  attributable  to 
nontaxable  uses  in  order  to  avoid  the  use  tax. 
Example  X  A  purchases  a  new  automobile 
while  on  vacation  in  Europe  in  )uly  1991.  At 
the  end  of  the  vacation  in  August  1991,  A 
imports  the  automobile  into  the  United  States 
and  uses  it  as  a  personal  vehicle.  The  retail 
value  of  the  automobile,  at  the  time  A  first 
uses  it  in  the  United  States,  is  $43,000.  Thus, 
A  has  imported  and  used  a  luxury  automobile 
and  is  liable  for  the  luxury  autmobile  tax. 

(d)  Procedural  rules.  Tot  rules  relating 
to  the  requirements  for  filing  returns  and 
for  paying  and  depositing  use  tax,  see  26 
CFR  part  40.  See  S  40.6011-2T(c)  for 
special  rules  relating  to  one-time  filers. 

S  48.401 1-6    Special  rules  for  payment  of 
tax  on  qualified  leases  and  Installment 
•alas. 

(a)  Qualified  leases— {\)  Defined.  For 
purposes  of  this  paragraph,  the  term 
"qualified  lease"  means  any  lease  of  a 
luxury  boat  or  a  luxury  aircraft,  and  any 
long-term  lease  (as  defined  in  section 
4052(f))  of  a  luxury  automobile. 

(2)  General  rules  for  payment  of  tax.  If 
a  qualified  lease  of  a  taxable  vehicle  is 
treated  as  the  first  retail  sale  of  that 
vehicle  and  the  lessor  does  not  make  an 
election  under  paragraph  (a)(4)  of  this 
section — 

(i)  The  tax  is  imposed  on  each  lease 
payment  due  under  the  lease  during  the 
initial  term  of  the  lease; 

(ii)  The  tax  is  imposed  on  each 
payment  when  the  payment  is  received; 
and 

(iii)  The  amount  of  tax  imposed  on 
each  payment  is  equal  to  the  total  tax 
imposed  multiplied  by  the  percentage 
obtained  by  dividing — 

(A)  The  amount  of  the  payment;  by 

(B)  The  aggregate  amount  of  payments 
due  under  the  lease  during  the  initial 
term  of  the  lease. 

(3)  Liability  for  tax.  Taxes  paid  under 
the  rules  of  this  paragraph  (a)  shall  be 
paid  by  the  lessor  whose  lease  of  the 
vehicle  is  treated  as  a  first  retail  sale. 

(4)  Election  to  treat  total  tax  as 
payable  at  inception  of  lease.  A  lessor 
in  a  qualified  lease  may  elect  to  pay  the 
total  tax  imposed  on  a  lease  at  the 
beginning  of  the  lease  term.  If  the  lessor 
makes  this  election,  the  total  tax  is 
imposed  at  the  inception  of  the  lease. 
The  election  is  made  by  depositing, 
paying,  and  reporting  the  tax  in  the 
same  manner  as  tax  would  be 
deposited,  paid,  and  reported  for  a 
nonqualified  lease.  The  election  may  be 
made  for  any  lease,  and  once  made  is 
irrevocable  with  respect  to  that  lease. 

(5)  Cancellation  or  disposition  before 
total  tax  is  paid.  If  a  qualified  lease  of  a 
taxable  vehicle  is  canceled,  or  the 
vehicle  is  sold  or  otherwise  disposed  of. 
before  the  total  tax  imposed  on  the 
qualified  lease  is  paid,  the  balance  of 


the  tax  is  imposed  on  the  date  of  the 
cancellation,  sale,  or  disposition.  For 
this  purpose,  the  balance  of  the  tax  is 
the  difference  between  the  tax  imposed 
on  prior  payments  received  under  the 
lease  and  the  total  tax  imposed  on  the 
lease. 

(6)  Total  tax  defined.  The  total  tax 
imposed  on  the  lease  of  a  taxable 
vehicle  is  the  amount  of  luxury  tax  that 
would  have  been  imposed  if,  at  the 
beginning  of  the  lease  term,  the  lessor 
had  sold  the  vehicle  for  the  lease  price. 

(7)  Determination  of  lease  price.  The 
lease  price  is  the  lowest  price  for  which 
the  vehicle  is  sold  by  retailers  in  the 
ordinary  course  of  trade.  Such  price 
shall  be  determined  by  including  or 
excluding  charges  described  in 

§  48.4011-4  in  accordance  with  the  rules 
of  that  section.  The  lowest  price  for 
which  the  vehicle  is  sold  in  the  ordinary' 
course  of  trade  by  retailers  may  be 
determined  using  one  of  the  following 
methods: 

(i)  If  the  lessor  (or  a  related  person) 
regularly  sells  similar  vehicles  in  arm's 
length  sales  at  retail,  the  lease  price  may 
be  the  comparable  sales  price  for  the 
vehicle  on  the  first  day  of  the  lease  term 
(see  §  48.4011^(f)(3)(ii)). 

(ii)  If  neither  the  lessor  (nor  any 
related  person)  regularly  sells  similar 
vehicles  in  arm's  length  sales  at  retail, 
the  lease  price  may  be  the  sum  of  the 
price  for  which  the  lessor  purchased  the 
vehicle  in  an  arm's  length  transaction  at 
retail,  plus  the  cost  of  any  parts  and 
accessories  installed  on  the  vehicle  by 
the  lessor  (or  by  tha  lessor's  agent).  If 
the  lessor  did  not  purchase  the  vehicle 
in  an  arm's  length  transaction  at  retail, 
the  preceding  sentence  shall  be  applied 
by  substituting  a  presumptive  retail 
price  determined  under  the  rules  of 
§  48.4011-4(g)  for  the  price  for  which  the 
lessor  purchased  the  vehicle. 

(iii)  If  the  lessor  purchases  the  vehicle 
at  an  arm's  length  retail  price,  such  as 
where  the  lessee  negotiates  with  a  retail, 
vendor  the  price  for  which  the  lessor 
acquires  the  vehicle,  the  lease  price  may 
be  the  gross  capitalized  cost  of  the 
vehicle. 

(8)  Examples.  The  provisions  of  this 
paragraph  are  illustrated  by  the 
following  examples; 

Example  1.  A  goes  to  dealer  D  to  lease  a 
luxury  automobile.  D  enters  into  a  one  year 
lease  with  A.  and  A  makes  the  first  of  12 
equal  lease  payments  and  takes  possession 
of  the  vehicle.  D.  who  does  not  elect  to  have 
the  total  luxury  tax  liability  imposed  on  the 
first  lease  payment,  pays  one-twelfth  of  the 
total  tax.  A  never  makes  the  second  lease 
payment.  After  two  additional  months  of 
nonpayment,  D  terminates  the  lease  under  a 
forfeiture  clause  and  has  the  vehicle 
repossessed.  When  the  lease  is  terminated.  D 


owe*  the  remaining  eleven-twelfths  of  the 
luxury  tax. 

Example  2.  Dealer  D  purchases  a  luxury 
automobile  from  manufacturer  M  for 
purposes  of  resale  Before  the  automobile  is 
sold,  D  rents  the  vehicle  to  a  customer  whose 
own  vehicle  was  in  an  accident  and  needs 
several  days  of  body  wo-k  and  repair.!. ,'Tg. 
The  rental  is  a  nonqualified  lease,  which  is 
treated  as  a  sale  of  the  vehicle  at  retail  D  is 
liable  for  the  luxury  automobile  tax  on  the 
price  at  which  similar  vehicles  are  sold  by 
retailers  in  the  ordinary  course  of  trade. 
Because  D  is  a  retail  dealer,  that  price  can  be 
determined  as  the  price  for  which  D  sells 
similar  vehicles  in  the  ordinary  course  of 
trade.  If  M  had  failed  to  obtain  proof 
sufficient  to  establish  that  an  exemption 
applied  to  the  sale  of  the  vehicle  to  D,  M 
would  have  been  liable  for  the  luxury 
automobile  tax  based  on  the  presumptive 
retail  price  determined  under  \  484(ni-4(g). 

(b)  Installment  sales— {\]  In  general 
Rules  similar  to  the  rules  of  paragraphs 
(a)(2)  through  (a)(5)  of  this  section  apply 
in  the  case  of — 

(i)  A  contract  for  the  sale  of  a  taxable 
vehicle  wherein  it  is  provided  that  the 
price  will  be  paid  in  installments  and 
title  to  the  article  will  not  pass  to  the 
purchaser  until  a  future  date, 
notwithstanding  partial  movement  by 
installments; 

(ii)  A  conditional  sale  wherein  it  is 
provided  that  title  passes  to  the 
purchaser,  but  reverts  to  the  seller  if 
future  payments  are  not  made  by  the 
purchaser  or 

(iii)  A  chattel  mortgage  arrangement 
wherein  it  is  provided  that  the  sales 
price  is  paid  in  installments  and  the 
seller  retains  a  security  interest  in  the 
article  until  all  of  the  purchaser's 
payments  are  made. 

(2)  Computation  of  total  tax.  The  total 
tax  imposed  on  a  sale  to  which 
paragraph  (bKl)  of  this  section  applies 
is  based  on  the  sales  price  determined 
under  §  48.4011-4. 

(3)  Sales  of  installment  accounts.  If  an 
installment  account,  with  respect  to 
which  tax  is  being  paid  by  the  seller 
under  rules  similar  to  the  rules  in 
paragraph  |a)(2)  of  this  section,  is  sold 
or  otherwise  disposed  of,  rules  similar  to 
the  rules  of  paragraph  (a)(5)  of  this 
section  shall  apply. 

§  48.401 1-7    Rules  relating  to  exemption 
certificates. 

(a)  Time  and  manner  of  certification. 
If  a  person  wishes  to  rely  on  a 
certification  from  a  customer  or  another 
person  for  purposes  of  establishing  that 
a  sale  or  other  transaction  is  not  subject 
to  tax  under  subchapter  A  of  chapter  31 
of  the  Code  because  of  one  of  the 
definitions,  exemptions,  exclusions  or 
exceptions  set  forth  in  the  regulations, 
or  for  purposes  of  helping  to  establish 
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the  regmidUoiu..  or  for  purpaacs  of 
helping  to  establish  the  amount  of  the 
tax  on  liK  saie  or  other  traiuactkui.  the 
person  may  sccbtc  a  ccrtifkate  to  that 
effect  from  the  customer  or  oAer  person. 
The  certificate  most  be  secured  prior  to 
or  »t  the  lime  of  the  transaction.  If  all 
transactions  with  a  particular  customer 
lire  aot  subject  to  tax  becaose  of  a 
particular  definition,  exemption, 
exdustsn  or  exemption,  a  coatiAuing 
certificate  may  be  secured  that  will 
cover  ali  tranaactions  between  the 
parties  far  •  period  of  up  to  three  years. 
1  he  certification  shall  be  in  written  form 
and  shall  be  signed  by  the  customer  or 
other  person,  bat  it  ja  not  required  to 
take  any  particular  form,  and  it  need  not 
be  a  separate  document.  For  examplp, 
the  certification  can  be  included  in  a 
written  agreement  between  a  seller  and 
its  authorized  wholesaler,  dealer  or 
franchiae.  in  a  contract  of  sale  or  lease 
agreement,  or  in  any  other  doaunent 
that  the  customer  executes  in 
cannectioa  with  the  transaction. 

(b)  Cood  faith  reliance  on  certificates. 
Notwithstanding  any  other  pro\'ision  of 
(^       this  section  or  any  other  regulation 

under  subchapter  A  of  chapter  31  of  the 
Code,  a  person  may  rely  only  on  a 
certificate  that  is  accepted  in  good  faith. 
See  Code  section  4221(c).  For  example, 
if,  at  the  time  of  a  sale,  the  seller 
accepting  the  certificate  has  reason  to 
beliere  th«t  the  transaction  may  not 
satisfy  the  specific  definition, 
exemptioa  exclusion  or  exception 
indica^ed  by  the  purchaser  on  the 
cnrtificaie.  the  seller  is  not  considen^d  to 
have  accepted  the  certificate  in  good 
faith.  If  a  certificate  is  not  considered  to 
have  been  accepted  in  good  faith,  the 
person  who  is  otherwise  responsible  for 
paying  the  luxury  tax  must  establish  by 
other  evrdence  that  will  satisfy  the 
Commissioner  that  the  transaction  was 
not  subject  to  tax  under  subchapter  A  of 
rhapter  31. 

§  48.401 1-«    Eftvctiva  data  and 

nilscallanco«(a  IsawM. 

(a)  Effective  date — fl)  ^'^  genera  J.  The 
reguLitioos  umkr  subpart  B  of  26  CFR 
part  48  are  effective  for  sales  or  uses 
cixurring  on  or  after  January  1, 1991. 

(2)  liuMmpieLe  articles  purchased 
before  January  1.  1991.  The  sale  of  an 
incomplete  article  prior  to  January  1. 
1991.  will  not  be  considered  a  first  retail 
sale  of  the  article  unless  the  incomplete 
articU;  is  a  taxable  article  on  the  dale  of 
sale. 

fb)  E.xception  for  btadmg  cnntrocts. 
No  tax  is  imposed  under  subchapter  A 
of  chapter  31  or  the  reguiulKjns 
Ibereitnder  cm  the  salt  of  any  arlir.lft 
.iflcr  L3ecember  31.  1980,  if  the  ptirebafier 
h«jld  on  September  30. 1990.  a  contract 


(which  was  bindiag  on  that  d>Ue  aod  at 
all  times  thereafteh until  the  sale  occurs) 
for  the  sale  af  the  article. . 

(c)  Exchanges.  No  tax  M  imposed 
under  subchapter  A  of  chapter  31  or  the 
regulations  thereunder  on  the  sale  of  ao 
article  in  exchange  for  an  article  of  the 
same  type,  character,  and  quality 
originally  sold  by  the  same  seller,  and 
without  payment  (or  refund)  of  other 
consideration. 

§  48.4012-1    Tanaination. 

The  regulations  under  subpart  B  of  26 
CFR  part  46  shall  not  apply  to  any  saie 

or  use  after  the  dale  specified  in  section 

4012. 

Fred  T.  Goldbers.  ]t. 

Commissioner  offntemal  Revenue. 

|KR  Doc.  89-30358  Filed  12-28-90:  12:57  pm) 
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26  CFR  Part  52 

RIN  1545-AT32 

Excise  Tax  on  Chemicai*  That  DapteU 
the  Ozone  Layer  and  on  Products 
Containing  Such  ChemicaU;  Tax 
Imposed  on  Additional  Chemicals 

AOENCY:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
i.ssuing  temporary  regxilations  relating  to 
the  tax  on  chermcals  that  deplete  the 
ozone  layer  and  on  products  containing 
such  chemicals.  The  text  of  those 
tomporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received 
before  March  4.  1991. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  7604.  Ben 
Franklin  Station.  Washington.  DC  20044 
[Attention;  CC;CORP.T:R  irS-97-901. 
room  4429).  In  the  alternative,  comments 
and  requests  may  be  hand  delivered  to: 
CC<:ORP:T:R  (PS-97-90).  Internal 
Revenue  Service,  room  4429, 1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Hoffman,  (202)  566-4475  (not  a  toU- 
fiee  niimherj. 


SUPPl,tMKaTARW  WFOWMATIOtft 
Background 

Temporary  regulations  in  the  Rules 
and  Regulatians  portion  of  this  issue  of 
the  Fedarai  Register  amend  the 
Environmf?ntal  Tax  Regulations  (26  CFR 
part  52)  relating  to  sections  4881  and 
4682  of  the  Internal  Revenue  Code.  The 
temporary  regulations  contain  rules 
relating  to  the  tax  on  chemicals  that 
deplete  the  ozone  layer  and  on  products 
containing  such  chemicals.  These  rules 
reflect  changes  to  the  tax  made  by  the 
Reveraie  Reconciliation  Act  of  1990. 

This  document  proposes  to  adopt  the 
temporary  regulations  as  £inal 
regulations.  Accordingly.  Ihe  text  of  the 
temporary  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  For  the  text  of  the 
temporary  regulations,  see  T.D.  8327 
published  in  the  Rales  and  Regoktiens 
portion  of  this  i«a«e  of  the  Fedccal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  proposed  and 
temporary  rules. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required,  ft  also  has  beea 
determined  that  section  553(b)  of  the 
Admuiifilrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  wiil  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
fleariag 

Before  these  proposed  regulations  are 
adopted,  consideratian  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  vrill  be 
scheduled  and  held  upon  written  request 
to  the  Internal  Revenue  Service  by  any 
person  who  also  submits  wnitten 
conunents.  If  a  public  hearing  is 
scheduled,  notice  of  the  time  and  place 
will  be  pubhahed  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hoffman.  Office  ef 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However. 
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personnel  from  other  offices  of  the 

Intei-nal  Revenue  Service  and  Treasury 

Department  participated  in  their 

development. 

Fred  T.  Goklbwg,  Jr., 

Caumissioner  of  Internal  Revenue. 

|FR  Doc.  89-30365  Filed  12-28-90;  1:06  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  904 

Arkansas  Permanent  Reguiatory 
Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  Reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

StfMMARY:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Arkansas 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Arkansas 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  pertain  to  an 
exemption  for  the  extraction  of  coal 
incidental  to  the  extraction  of  other 
minerals.  The  amendment  is  intended  to 
revise  the  Stale  program  to  be 
consistent  with  corresponding  Federal 
regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Arkansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  p.m..  c.s.t.  January  17. 
1991. 

ADDRESSES:  Written  comments  should 
[■('  mailed  or  hand  delivered  to  James  H. 
Mcmcrief  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
Ihe  proposed  amendment  by  contacting 
OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 


East  Skelly  Drive.  Suite  550,  Tulsa.  OK 
74135,  Telephone:  (918)  581-6430. 
Arkansas  Department  of  Pollution 
Control  and  Ecology.  Mining 
Reclamation  Division,  8001  National 
Drive,  little  Rock,  AR  72209. 
Telephone:  (501)  570-2170. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Moncrief,  Director,  Tulsa  Field 

Office,  on  telephone  number  (918)  581- 

6430 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Program 

On  November  21,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program,  were 
published  in  the  November  21. 1980, 
Federal  Register  (45  FR  77003). 
Subsequent  actions  concerning 
Arkansas  program  and  program 
amendments  are  at  30  CFR  904.12, 
904.15.  and  904.16. 


II.  Proposed  Amendment 

By  letter  dated  September  20. 1990 
(administrative  record  No.  AR-411), 
Arkansas  submitted  amendment  to  its 
program  pursuant  to  SMCRA, 
concerning  an  exemption  for  the 
extraction  of  coal  incidental  to  the 
extraction  of  other  minerals.  Arkansas 
submitted  the  proposed  amendment  in 
response  to  a  February  7, 1990.  letter 
that  OSM  sent  to  Arkansas  in 
accordance  with  30  CFR  732.17(c). 

OSM  published  a  notice  in  the 
October  4. 1990.  Federal  Register  (5,'S  FR 
40677)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (administrative  record  No. 
./\,R-130).  The  public  comment  period 
ended  November  5. 1990.  During  its 
review  of  the  amendment,  OSM 
identified  concerns  relating  to  ASCMRC 
700.11(a)(4),  exemption  for  extraction 
incidental  to  the  extraction  of  other 
minerals;  ASCMRC  702.5(a)  and 
702.11(a)(1)  and  (2),  definition  of 
cumulative  measurement  period; 
ASCMRC  702.11(d),  application 
requirements  and  procedures;  and 
ASCMRC  702.17(a),  revocation  and 
enforcement.  OSM  notified  Arkansas  of 
the  concerns  by  letter  dated  November 
14, 1990  (administrative  record  No.  AR- 
431).  Arkansas  responded  in  a  letter 
dated  December  10, 1990,  by  submitting 
an  amendment  package  (administrative 
record  No.  AR-432)  which  revised  these 
proposed  rules. 


III.  Publk  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  Arikansas  prograffi 
amendment  to  proN-ide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the 
additional  materials  submitted  In 
accordance  v>nth  the  provisions  of  30 
CFT^  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Tulsa  Field 
Office  will  not  necessary  be  considered 
in  the  final  rulemaking  or  included  in  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations,  Surface 
mining.  Underground  mining 

Da  led:  December  19.  1990. 
R3>mond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center 
[FR  Doc.  90-3056-  Filed  12-31-90;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

lFRL-3895-41 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  United  States  Environmental 

Protection  Agency  (USEPA). 

action:  Proposed  rule. 

SUMMARY:  On  November  18, 1988.  March 
9, 1990.  and  October  23. 1990,  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  submitted 
corrections  to  its  Volatile  Organic 
Compound  (VOCl  Rules  to  USEPA  as 
proposed  revisions  to  Indiana's  Stale 
Implementation  Plan  (SIP)  for  ozone. 
These  revisions  correct  the  deficiencies 
in  Indiana's  VOC  rules  that  were 
identified  in  a  |une  17,  1988,  follow-up 
letter  to  USFJ^As  May  26. 1988, 
notification  to  Indiana  under  section 
110(a)(2)(H)  of  the  Clean  Air  Act  (Act). 
as  amended,  42  U.S.C.  7401  et.  seq..  that 
Indiana's  ozone  SIP  was  substantially 
inadequate 
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Some  of  these  rules  have  been  fully 
adopted  by  Indiana  and  some  have  only 
been  preliminarily  adopted  by  the 
Indiana  Air  Pollution  Control  Board 
(Board).  Those  rules  that  have  only  been 
preliminarily  adopted  have  been 
submitted  for  parallel  processing.  The 
preliminarily  adopted  rules  must  be 
promulgated  by  Indiana  before  they  can 
ultimately  be  approved  by  USEPA. 

USEPA  is  proposing  to  approve  all  of 
these  rules.  In  those  cases  in  which 
Indiana  has  submitted  more  than  one 
version  of  a  rule,  the  most  current 
version  is  the  one  being  proposed  for 
approval,  The  purpose  of  this  notice  is 
to  discuss  USEPA's  review  of  these 
revisions  and  to  solicit  public  comments 
on  this  pjlemaking  action. 
DATtS:  Comments  on  this  revision  and 
on  the  proposed  USEPA  action  must  be 
received  by  February  1, 1991. 
AOOMCSSEt:  Copies  of  the  SIP  revision 
request  and  USEPA's  analysis  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Steve  Rosenthal  at  (312)  886- 
6052,  before  visiting  the  Region  V  office.) 
U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago. 
Illinois  60604. 

Written  comments  should  be  sent  to: 
Gary  Guiezian.  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Air  and  Radiation 
Division  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604, 
(312)  88&-6052. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  107  of  the  Act,  as 
amended  in  1977,  USEPA  designated 
certain  areas  in  each  State  as  not 
attaining  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone. 
For  Indiana,  see  43  FR  8962  (March  3, 
1978),  43  FR  45993  (October  5, 1978),  and 
40  CFR  81315.  For  these  areas,  section 
172(a)  of  the  Act.  as  amended  in  1977, 
required  that  the  State  revise  its  SIP  to 
provide  for  attaining  the  primary 
NAAQS  as  expeditiously  as  practicable, 
but  not  later  than  December  31, 1982." 


Part  D  allowed  USEPA,  though,  to  grant 
extensions  of  up  to  December  31, 1987, 
to  those  States  that  could  not 
demonstrate  attainment  of  the  ozone 
standard  by  December  31, 1982,  if 
certain  conditions  were  met  by  the  State 
in  revising  its  air  pollution  control 
program.  Indiana  requested,  and 
received,  an  extension  to  December  31. 
1987,  for  achieving  the  ozone  NAAQS 
for  four  counties;  Clark,  Floyd.  Lake,  and 
Porter.* 

Section  172  (b)  and  (c)  of  the  Act.  as 
amended  in  1977.  require  that  for 
stationary  sources,  an  approvable  SIP 
must  include  legally  enforceable 
requirements  reflecting  the  application 
of  reasonably  available  control 
technology  (RACT)  »  to  sources  of  VOC. 
In  partial  response  to  the  requirement 
for  RACT  VOC  rules,  the  State  of 
Indiana  has  submitted  rules  covering  all 
required  source  categories  in  Indiana. 
The  USEPA  approved  or  conditionally 
approved  portions  of  Indiana's  1979  plan 
in  four  rulemaking  actions:  January  2. 
1981,  (46  FR  36):  February  11. 1982.  (47 
FR  6274);  October  22, 1982.  (47  FR  47552) 
and  January  18. 1983,  (48  FR  2124).  This 
included  USEPA's  approval  of  Indiana's 
RACT  I  and  RACT  II  regulations  and 
Indiana's  1979  ozone  SIP.* 

On  May  26. 1988.  Valdas  V.  Adamkus. 
Regional  Administrator.  USEPA.  Region 
V.  notified  Governor  Robert  D.  Orr  that 
the  Indiana  SIP  was  substantially 
inadequate  to  achieve  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  in  parts  of  Indiana. 
This  letter  to  the  Governor  further  stated 


'  The  requiremenis  for  an  approvable  SIP  are 
described  in  a    General  Preamble"  for  part  D 
njlemakins  published  al  44  KR  20372  lApnl  4.  1979), 
44  FR  3058.1  duly  2.  1979),  44  FR  50371  lAuRiisI  28. 
1S79|.  44  W.  53761  ISeplemh.T  17,  1979).  and  44  FR 
67182  iNovember  23, 1979). 


«  On  lanuary  22,  1981.  (4«  FR  7182).  USEPA 
published  guidance  for  the  development  of  1982 
ozone  SIPS  in  "Stale  Implemenlalion  Plans: 
Approval  of  1982  Ozone  and  Carbon  Monoxide  Plan 
Revisions  for  Areas  .Needing  an  Attainment  Date 
Extension" 

'  A  dermilion  of  RACT  is  contained  in  a 
December  9. 1978.  memorandum  from  Roger 
Strelow.  former  Assistant  Administrator  of  Air  and 
Waste  Management  and  is  cited  in  a  General 
Preamble-Supplement  on  CTCs.  published  at  44  FR 
53781,  53762  (September  17,  19791.  RACT  is  defined 
as  the  lowest  emission  limitation  that  a  particular 
source  is  capable  of  meeting  by  the  application  of 
control  technology  that  is  reasonably  available, 
considering  technological  and  economic  feasibility. 

The  USEPA  published  Control  Technique 
Guidelines  (Cl'Cs)  in  order  to  assist  the  Stale  in 
determining  RACT.  The  CTGs  provide  information 
on  available  air  pollution  control  techniques  and 
provide  recommendations  on  what  Ihe  USF.PA 
considers  the  "presumptive  norm"  for  RACT. 

All  other  sources  which  are  not  covered  by  Croup 
I.  II.  or  111  CTCs  are  referred  to  as  "non-CTG" 
sources.  "Non-CTG  major  sources"  are  sources 
which  have  the  potential  to  emit  more  than  1(X)  tons 
of  VOC  per  year  and  for  which  a  CTG  has  not  been 
published. 

'  On  September  2. 1982.  December  2. 1983. 
February  8. 1965.  luly  3. 1985.  and  December  13. 
1985.  Indiana  submitted  draft  and  final  versions  of 
its  1982  supplemental  Part  D  ozone  plan.  USEPA 
disapproved  this  plan  for  Lake  and  Porter  Counties 
on  November  18. 1988.  (S3  FR  46608). 


that  Indiana  was  required  under  the  Act, 
as  amended  in  1977.  to  correct  the 
deficiencies  and  inconsistencies  in  its 
existing  VOC  regulations.  USEPA 
published  an  information  notice  in  53  FR 
34500  (September  7. 1988)  on  the  call  for 
a  SIP  revision  and  on  guidance 
documents,  including  the  May  25, 1988, 
document,  "Issues  Relating  to  VOC 
Regulation  Cutpoints.  Deficiencies,  and 
Deviations"  (Bluebook). 

In  an  enclosure  to  the  June  17, 1988. 
SIP  call  follow-up  letter  to  Indiana. 
USEPA  Region  V  identified  all  known 
deficiencies  and  inconsistencies  in 
Indiana's  existing  VOC  stationary 
source  RACT  regulations.  That 
enclosure,  which  is  in  the  docket,  lists  18 
deficiencies,  based  on  consistency  with 
the  control  technique  guideline  (CTG) 
documents  and  other  relevant  guidance. 

The  1990  Amendments  to  the  Act. 
signed  November  15. 1990,  require  States 
with  ozone  nonattainment  areas  to 
submit  a  SIP  revision  within  6  months  of 
enactment  to  correct  or  add 
requirements  concerning  RACT  as  were 
required  under  section  172(b)  before  the 
1990  Amendments  unless  submitted 
before  enactment  (section  182(a)(2)(A). 
as  added  by  Pub.  L.  101-549,  section 
103). 

State  Submittals 

Indiana  has  submitted  the  following 
revisions  to  its  ozone  rules  in  response 
to  the  1988  SIP  call.  The  Indiana 
submittal  also  serves  to  meet  the  State's 
obligation  under  section  182(a)(2)(A)  of 
the  1990  Amendments  to  submit  SIP 
corrections  concerning  RACT.  In 
addition,  the  Indiana  submittal,  and  the 
proposed  EPA  approval,  is  consistent 
with  USEPA's  obligations  under  the 
Settlement  Agreement  in  Wisconsin  v. 
Reilly.''  Indiana  has  divided  its 


'  On  April  1. 1987.  the  Stale  of  Wisconsin  filed  a 
complaint  against  Lee  M.  Thomas,  then 
Administrator  of  USEPA,  in  the  United  Stales 
Distnc!  Court  for  the  Eastern  District  of  Wisconsin 
(now  Wisconsin  v.  Reilly.  Case  No  87-C-0395).  In 
that  action  V\  isconsin  sought  a  judgment  that 
USEPA; 

a.  Be  required  to  finally  approve  or  disapprove 
the  proposed  1982  revisions  to  Ihe  ozone  Slaie 
Implementation  Plans  for  northeastern  Illinois  and 
norlhwestem  Indiana; 

b.  Be  required  to  promulgate  revisions  to  Ihe 
Illinois  and  Indiana  ozone  implementation  plans  in 
conformance  with  section  172  (b)  and  (z)  of  Ihe 
federal  Clean  Air  Act.  and 

c.  Be  required  to  impose  and  enforce  a 
morelorium  on  Ihe  construction  or  modification  of 
major  stationary  source  of  ozone  In  Ihe  norlheastcn. 
Illinois  and  northwestern  Indiana  ozone 
nonattainment  areas. 

Illinois.  Wisconsin,  and  USEPA  agreed  to.  inter 
olio,  the  following  USEPA  requirements,  in  the 
Wisconsin  v.  Reilly  Settlement  Agreement,  which 
was  approved  by  Ihe  court  on  November  6.  1989: 

Coniin-icil 


submittal  of  rule  corrections  into  three 
groups: 

1.  The  first  group  of  corrections  was 
promulgated  •  by  the  State  and  formally 
submitted  to  USEPA  on  November  18. 
1988.  They  were  reviewed  in  a  January- 
30. 1989.  USEPA  technical  support 
document  (TSD). 

2.  The  second  group  of  corrections 
was  also  promulgated  by  the  Stale.  It 
consists  of  a  March  9,  1990.  submittal 
that  was  reviewed  in  an  October  17. 
1990,  TSD. 

3.  The  third  group  of  corrections, 
which  was  submitted  on  October  23. 
1990,  includes  promulgated  rules  (that 
were  previously  submitted  as  finally 
adopted  rules  on  March  21, 1990)  and 
rules  that  were  preliminarily  adopted  on 
October  3, 1990.  The  preliminarily 
adopted  rules  correct  residual 
deficiencies  in  Indiana  rule  corrections 
that  have  already  been  promulgated. 
The  October  23. 1990.  submittal  also 
includes  VOC  RACT  rule  corrections 
that  had  been  previously  submitted  and 
reviewed  (and  in  some  cases 
withdrawn). 

On  September  17, 1990,  IDEM 
withdrew  all  but  326  Indiana 
Administrative  Code  (lAC)  8-1-0.5  and 
8-2-11  from  its  November  18. 1988. 
submittal  and  withdrew  8-1-2  from  its 
March  9, 1990,  submittal.  However,  the 
corrections  made  in  the  withdrawn 
sections  are  incorporated  in  further 
revised  sections  submitted  on  March  9. 
1990,  March  21. 1990.  and  October  23. 
1990. 

USEPA's  Analysis  of  State  Submittals 

A  description  of  the  November  18. 
1988.  March  9, 1990.  and  October  23. 


"(B)y  |une  30.  1991).  to  propose  as  Federal  measures 
RACT  rules  for  Indiana  in  accordance  with  Ihe 
Bluebouk.  to  remedy  the  deficiencies  described  in 
Exhibit  E.  for  which  Indiana  has  not  submitted  to 
USEl'A  by  March  18. 1990.  R,^CT  rules  concerning 
such  deficiencies  «nd.  consistent  with  Federal  laws 
(including  the  Administrative  Procedure  Act),  to 
promulgnle  rules  by  Deci-mber  31. 1990.  USEPA 
shrill  not  be  obligated  to  promulgate  as  Federal 
measures  any  R.ACT  rule  that  Indiana  has 
submitted  to  USF.PA  and  which  IJSEP.A  has 
proposed  for  approval  by  December  31. 1990." 

Exhibit  E  in  the  Settlemenl  .Agreement  is  a  list  of 
the  15  outstanding  VOC  deficiencies  as  of  .April 
IHflg  The  decrease  m  Ihe  number  of  deficiencies 
(from  18  to  l.i)  is  due  to  VOC  rule  corrections  made 
and  siibmitlrd  to  l.'SKP.A  by  Indiana  prior  to  Ihe 
Sf  tllemeni  Agreement  The  deticiendes  in  Exhibit  E 
are  listed  in  a  UHe  in  the  conclusion  section  of  this 
pnipusul. 

"  Rules  art  first  presented  for  Ihe  Board  s 
approval.  The  Stale  initiates  a  formal  rulemaking 
process  tiy  developing  «  preliminarily  adopted  rule 
which  is  fir.st  publishe;!  m  the  Indiana  Register  as  a 
pniposed  rule  A  public  hearing  process  follows 
resulting  in  the  Board's  finally  adopted  venion 
which  tjecomes  the  rule.  Thi»  rinally  adopted 
version  requires  the  sequential  signature*  of  the 
Attorney  General.  Governor  and  Secretary  of  Slale. 
Once  complfted.  the  rule  becomes  promo/^'O'i'rf  and 
is  published  in  Indiana's  Register. 


1990,  submittals  is  provided  below  in  the 
order  in  which  they  were  submitted.  A 
description  of  the  corrections  made  in 
the  withdrawn  sections  is  also  provided 
because  these  corrections  have  been 
incorporated  in  the  further  revised 
sections  submitted  on  March  9. 1990. 
and  March  21. 1990.  Section  182(a)(2)(A) 
of  the  1990  Amendments,  requires  States 
to  submit  SIP  corrections  to  include 
RACT  requirements  as  were  required 
under  section  172(b1  of  the  Act  as  in 
effect  before  the  1990  Amendments  as 
interpreted  in  USEPA  guidance.  Public 
Law  101-549,  section  103.  Because  the 
Indiana  SIP  submittal  is  consistent  with 
the  RACT  requirements,  as  interpreted 
in  USEPA  guidance,  USEPA  is  proposing 
to  approve  the  SIP  submittal  as 
adequate  to  meet  the  Act  as  amended  in 
1990. 

A.  Review  of  November  18,  1988. 
Submittal 

1.  "Nonphotochemically  reactive 
hydrocarbon"  definition— "iZft  I  AC  1-2- 
48  has  been  revised  to  state  that 
compliance  calculations  for  coatings 
expressed  as  "pounds  VOC/gallon 
coating  (less  water)"  should  treat 
nonphotochcmically  reactive 
compounds  as  water  for  purposes  of 
calculating  the  "less  water"  portion  of 
the  coating  composition.  This 
requirement  is  consistent  with  USEPA 
guidance  and  is,  therefore,  approvable. 
[Note:  This  rule  was  withdrawn  in  favor 
of  a  revised  version  submitted  on  March 
9. 1990). 

2.  "Volatile  organic  compound 
(VOCI ' definition— 32d  lAC  1-2-90  has 
been  revised  to  contain  the  following 
definition  of  Volatile  Organic 
Compound: 

Any  organic  material  which  participates  in 
atmospheric  photochemical  reaction;  that  is. 
any  organic  compound  other  than  those 
which  are  listed  in  326  lAC  1-2-48 
(Nonphotochemically  reactive  hydrocarbon! 
VOC  content  may  be  measured  by  ASTM 
procedure.  02:^59-81  1966.  annual  edition, 
copyright  1986.  and  no  later  revisions,  or  by 
an  approved  equivalent  method.  The 
equivalent  method,  hoviever.  may  also 
measure  nonreactive  organic  compounds.  In 
such  cases,  an  owner  or  operator  may 
exclude  the  nonreactive  organic  compounds 
when  determining  compliance  with  a 
standard. 

Although  this  definition  is  generally 
consistent  with  USEP.A's  model 
definition  (in  the  Bluebook).  and  should 
be  approved,  it  contains  a  provision  for 
the  use  of  an  "approved  equivalent 
method"  which  USEPA  does  not 
consider  approvable  because  it  would 
allow  the  State  discretion  to  decide 
what  level  of  control  is  equivalent  to 
RACT.  without  specifying  that  USEPA 


must  approve  the  State's  use  of  that 
discretion.  (Note:  This  rule  was 
withdrawn  in  favor  of  a  revised  version 
which  corrects  the  above  mentioned 
deficiency,  submitted  on  October  23. 
1990.) 

3.  Definition  of  coating — A  new- 
section  (326  I.AC  ft-1-0.5)  has  been 
created  to  establish  the  following 
general  definition  of  "Coating  ":  "Coating 
shall  mean  the  application  of  protective, 
functional,  or  decorative  films  "  This 
provides  a  clear,  complete  definition  of 
coating  and  is.  therefore,  approvable. 

4  Compliance  methods— 326  lAC  8-1- 
2  has  been  revised  to  clarify 
requirements  and  specify  additional 
recordkeeping  requirements.  Because 
the  rule  is  still  consistent  with  USEPA's 
May  25. 1988.  guidance  (Bluebook),  the 
revisions  are  approvable.  (Note:  This 
rule  was  withdrawn  in  favor  of  a  revised 
version  submitted  on  October  23. 1990.) 
5.  Testing  procedures— 326  lAC  8-1-4 
has  been  revised  to  update  the  test 
method  for  determining  VOC  content  of 
coatings,  add  a  proced-jre  for  calculating 
percent  solids  of  coatings  and  add 
provisions  for  equivalent  methods.  The 
updated  test  method  for  VOC  content 
and  the  method  specified  for  percent 
solids  are  the  methods  approved  by 
USEPA.  In  addition,  the  revised  rule 
requires  sources  to  document  that  the 
coating  manufacturers  used  an 
acceptable  test  method  to  determine 
VOC  content  and  percent  solids.  All  of 
these  revised  rules  state  that  the  State 
or  USEPA  may  verify  results  and  that 
results  obtamed  by  the  Slale  or  USEPA 
will  take  precedence.  Because  these 
revised  rules  are  consistent  with 
USEPA's  May  25. 1988,  guidance  in  the 
Bluebook.  USEPA  is  proposing  their 
approval. 

It  should  be  noted,  however,  that 
other  rules  concerning  test  methods  do 
not  specify  that  results  may  be  verified. 
In  addition,  the  rules  do  not  specify  a 
test  method  to  be  used  to  measure  the 
efficiency  of  add-on  control  equipment 
used  by  surface  coating  sources.  Finally, 
as  discussed  in  item  number  2  above, 
provisions  for  equivalent  methods  are 
not  approvable.  (Note:  This  rule  was 
withdrawn  in  favor  of  a  revised  version, 
which  corrects  the  above  mentioned 
deficiencies,  submitted  on  October  23, 
1990.) 

6.  Paper  coating  operations — 326  lAC 
8-2-5  has  been  revised  to  extend  the 
applicability  of  paper  coating 
regulations  to  saturation  processes  and 
coating  of  plastic  and  metal  foil. 
Because  this  rule  is  now  consistent  with 
USEPA's  May  25, 1988.  guidance  in  the 
Bluebook,  USEPA  is  proposing  its 
approval. 
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It  should  be  noted,  however,  that  this 
rule  still  contains  a  deficiency  which 
was  identified  in  the  June  17. 1988.  letter. 
In  particular,  the  rule  exempts  single 
pieces  of  equipment  which  conduct 
rotogravure  or  flexographic  printing 
operations  in  line  with  surface  coating 
operations.  The  rule  should  specify  that 
such  an  exemption  is  allowed  only  for 
sources  subject  to  the  graphic  arts  rule. 
(Note:  This  rule  was  withdrawn  in  favor 
of  a  revised  version,  which  corrects  the 
above  mentioned  deficiency,  submitted 
on  March  9, 1990.) 

7.  Fabric  and  vinyl  coating— 226  lAC 
8-2-11  has  been  revised  to  extend  the 
applicability  of  fabric  coating 
regulations  to  saturation  operations,  to 
extend  the  applicability  of  vinyl  coating 
regulations  to  the  application  of 
"functional"  coatings  and  to  specify  that 
organisol  and  plastisol  cannot  be  used 
to  bubble  emissions  from  vinyl  printing 
and  topcoating.  Because  these  revisions 
are  consistent  with  USEPA's  May  25. 
1988,  guidance,  they  are  approvable. 

B.  Review  of  March  9.  1990.  Submittal 

1.  Rule  326  lAC  1-2-14— This  rule 
has  been  amended  to  modify  the 
definition  of  "coating  line."  The  prior 
definition  was  deficient  because  it  could 
exempt  from  control  coating  lines 
without  bake  ovens.  USEPA  does  not 
consider  the  revised  definition  to  be 
approvable  because  it  could  be 
interpreted  to  mean  that  to  be  a  coating 
line,  the  following  equipment  must  be 
included:  spray  booths.  How  coalers, 
fiash-off  areas,  air  dryers,  and  ovens. 
This  definition  could  be  corrected  by 
inserting  "one  or  more  of  the  following" 
between  "limited  to"  and  "spray 
booths."  This  deficiency  was  corrected 
in  Indiana's  October  23. 1990.  submittal. 

2.  Rule  326  lAC  7-2-/5— This  rule  was 
amended  to  include  four  new 
compounds,  which  USEPA  considers 
negligibly  pholochemically  reactive,  in 
the  definition  of  "non-photochemically 
reactive  hydrocarbons."  These 
compounds  have  been  classified  by 
USEPA  as  "negligibily  photochemically 
reactive"  and.  therefore,  adding  these 
compounds  to  Indiana's  "non- 
photochemically  reactive  hydrocarbon" 
definition  is  approvable. 

3.  Rule  326 1  AC  8-1-2  (Compliance 
Methods} — This  rule  has  been  amended 
to  restrict  seasonal  exemptions,  from 
VOC  control  requirements,  to  sources 
controlled  with  a  natural  gas  fired 
incinerator.  The  rule  previously  allowed 
seasonal  control  of  VOC  emission 
sources  controlled  by  carbon 
adsorption,  incineration,  or  any  control 
method  which  consumes  energy.  This 
revision  is  consistent  with  USEPA 
guidance  and  is,  therefore,  approvable. 


This  revision  corrects  deficiency  number 
1  in  Exhibit  E  to  the  Settlement 
Agreement.  (Note:  This  rule  was 
withdrawn  in  favor  of  a  revised  version 
submitted  on  October  23,  1990.) 

4.  Rule  326 1  AC  8-2-5  (Paper  Coating 
Operations)— This  rule  previously 
exempted  from  paper  coating  emission 
limits  single  pieces  of  equipment  which 
conduct  rotogravure  or  flexographic 
printing  operations  in  line  with  surface 
coating  operations.  This  rule  has  been 
revised  to  specify  that  only  single  pieces 
of  equipment  that  meet  the  emission 
limitations  in  326  lAC  8-5-5  (Graphic 
Arts  Operations)  may  be  exempted  from 
the  paper  coating  limits.  The  rule 
eliminates  a  previously  identified 
loophole  (and  deficiency  number  3  in 
Exhibit  E)  and  is,  therefore,  approvable. 

C.  Review  of  October  23.  1990.  Submittal 

The  rules  that  were  submitted  on 
October  23. 1990.  include  those  finally 
adopted  rules  that  were  previously 
submitted  to  USEPA  on  March  21. 1990 
(and  have  subsequently  been 
promulgated),  and  those  rules  that  were 
preliminarily  adopted  on  October  3, 
1990,  to  correct  residual  deficiencies  in 
Indiana  rule  corrections  that  have 
already  been  promulgated.^  The 
preliminarily  adopted  rules  have  been 
submitted  for  parallel  processing.  Unless 
otherwise  inuicated,  the  VOC  rule 
revisions  discussed  below  have  been 
promulgated  by  Indiana. 

1.  Rule  326  lAC  1-2-14  -Coating  line" 
definition — Preliminarily  Adopted 
language  has  been  added  that  clarifies 
that  any  operation  utilizing  one  or  more 
of  the  listed  equipment  would  qualify  as 
a  coating  line.  This  revision  eliminates 
the  deficiency  in  the  March  9. 1990. 
submittal.  The  revised  definition  cannot 
be  interpreted  to  mean  that  all  of  the 
listed  equipment  must  be  included  in 
order  to  be  a  "coating  line  ".  This 
definition  is  approvable  and  eliminates 
deficiency  number  12  in  Exhibit  E  of  the 
settlement  agreement. 

2.  Rule  326 1  AC  1-2-18.5  "Cold 
cleaner  degreaser"  definition:  Rule  326 
lAC  1-2-21.5  "Conveyorized  degreaser" 
definition:  Rule  326 1  AC  1-2-29.5 
"Freeboard  height"  definition:  Rule  326 
I  AC  1-2-29.6  "Freeboard  ratio" 
definition;  Rule  326  lAC  1-2^9.5  "Open 
top  vapor  degreaser"  definition — Rule 
326  lAC  1-2  is  amended  by  adding  five 
new  definitions  related  to  organic 
solvent  degreasing  operations.  Three 
types  of  degreasers  are  defined  and  two 


'  To  help  distinguish  between  sections  which 
have  been  changed,  the  paragraph  describing  the 
promulgated  rule  has  an  "a"  after  the  number  and 
the  paragraph  describing  the  preliminarily  adopted 
corrected  ru!e(s)  has  a  "b"  after  the  number. 


terms  related  to  cold  and  open  top  vapor 
degreasers  are  also  defined.  These 
definitions  clarify  Indiana's  degreasinp 
regulations  and  are  consistent  with 
USEPA  policy.  These  definitions  are, 
therefore,  approvable. 

3.  Rule  326  lAC  8-1-1.1  Applicability 
of  rule — Preliminarily  Adopted 
provisions  have  been  added  that  require 
facilities  once  subject  to  the  control 
requirements  of  any  of  the  VOC  rules  to 
continue  to  remain  subject  to  such  rules 
even  if  emissions  are  subsequently 
reduced  below  the  applicability  level. 
This  "once-in-always-in"  requirement  is 
consistent  with  USEPA  applicability 
criteria  in  the  Bluebook  and  is. 
therefore,  approvable. 

4.  Rule  326  lAC  1-2-90  "Volatile 
Organic  Compound  (VOC)"  Definition— 
This  revision  amends  326  lAC  1-2-90  by 
requiring  that  VOC  be  determined  in 
accordance  with  323  lAC  8-1^  (testing 
procedures).  The  provision  allowing  use 
of  an  "approved  equivalent  method"  has 
been  deleted  from  326  lAC  1-2-90.  This 
revision  corrects  the  deficiency  in 
Indiana's  November  18. 1988.  submittal 
and  deficiency  number  11.  in  Exhibit  E 
of  the  Settlement  Agreement  and  is. 
therefore,  approvable. 

5a.  Rule  326  lAC  8-1-2  Compliance 
methods— This  section  has  been 
amended  to  incorporate  USEPA's 
December  1988  "Protocol  for 
Determining  the  Daily  Volatile  Organic 
Compound  Emission  Rate  of  Automobile 
and  Light  Duty  Truck  Topcoat 
Operations"  (EPA-450/3-88-018).  This 
section  has  also  been  amended  to 
require  that  equivalency  calculations  be 
performed  on  a  solids  basis.  In  addition, 
the  procedure  for  calculating  the  overall 
capture  system  and  control  device 
efficiency  required  to  comply  with 
surface  coating  limits  has  been 
specified.  Use  of  USEPA's  topcoat 
protocol  is  required  when  demonstrating 
compliance  with  the  equivalent  emission 
limit  for  automobile  and  light  duty 
topcoating  operations.  Indiana's  formula 
for  calculating  the  equivalent  emission 
limit,  in  terms  of  pounds  of  VOC  per 
gallon  of  coating  solids  as  applied,  is 
consistent  with  USEPA  policy  and 
corrects  deficiency  number  10  in  Exhibit 
E  of  the  Settlement  Agreement.  These 
revisions  to  326  lAC  8-1-2  are 
approvable. 

5b.  Rule  326 1  AC  8-1-2  Compliance 
methods — The  term  "thermal  or 
catalytic  incineration"  has  been 
preliminarily  adopted  and  added  to  8-1- 
2(a)(2)  to  clarify  their  use  as  a  means  of 
compliance  with  the  requirements  of 
Article  8.  Both  thermal  and  catalytic 
incineration  are  valid  control 


techniques.  This  revision  is.  therefore, 
approvable. 

6a.  Rule  326  lAC  8-1-4  Testing 
procedures— USEPA  approved  methods 
have  been  added  for  testing  coatings  in 
order  to  determine  their  compliance 
with  the  limitations  in  Article  8  and  for 
determining  the  efficiency  of  add-on 
control  equipment.  USEPA  approved 
methods  for  determining  the  emissions 
of  gasoline  from  a  vapor  recovery 
system  and  for  determining  the  VOC 
emissions  from  solvent  degreasing 
operations  have  also  been  added.  In 
addition.  326  lAC  8-1-4(1)  has  been 
added  which  allows  IDEM  or  USEPA  to 
verify  any  test  results  submitted  by  a 
source.  In  the  event  of  any  inconsistency 
between  test  results.  IDEM's  or  USEPA's 
test  results  will  govern.  The  use  of 
equivalent  methods  is  allowed  provided 
they  are  submitted  to  USEPA  as  a  SIP 
revision.  The  revisions  to  328  lAC  8-1-4 
consist  of  USEPA  approved  methods 
and  they  correct  the  deficiencies  in 
Indiana's  November  18. 1988,  submittal. 
These  revisions  correct  deficiency 
number  13  in  Exhibit  E  and  are 
approvable, 

6b.  Rule  326 1  AC  8-1-4  Testing 
procedures — Preliminarily  A  dopted 
revisions  to  8-l-4(h)  and  (i)  state  that 
the  appropriate  test  methods  "shall", 
instead  of  "may",  be  used  for  the  source 
categories  listed  in  (h)  and  (i).  These 
revisions  strengthen  the  requirement 
that  the  appropriate  test  methods  be 
used  and  are,  therefore,  approvable. 

7a.  Rule  326 1  AC  8-2-1 
Applicability— Z26  lAC  8-2-l(a)(2) 
specifies  15  pounds  VOC  per  day  (lbs/ 
day]  of  actual  emissions  as  the 
applicability  cutoff.  326  lAC  8-2-l{b) 
specifies  that  facilities  described  in 
(a)(2)  "shall  attain  compliance  with  this 
rule  no  later  than  July  1. 1991".  The  15 
lbs/day  actual  emissions  cutoff  must  be 
revised  to  15  lbs/day  before  add-on 
control.  The  July  1, 1991,  compliance 
date  allows  about  1  year  (from 
promulgation  of  Indiana's  rule)  for 
sources  to  achieve  compliance  and  is, 
therefore,  expeditious  and  approvable, 

7b.  326  lAC  8-2-1  Applicability— This 
Preliminarily  Adopted  language 
specifies  that  the  15  lbs/day  actual  VOC 
emissions  cutoff  is  to  be  based  on 
emissions  "before  add-on  control."  As  a 
result  of  this  revision,  Indiana's 
applicability  cutoff  level  for  coatings  is 
consistent  with  USEPA  guidance  and  is, 
therefore,  approvable.  These  revisions 
to  8-2-1  correct  deficiency  number  2  in 
Exhibit  E,« 


8. 326 1  AC  8-2-9  Miscellaneous  metal 
coating  operations — ^Exemptions  for 
maintenance  coatings  of  production 
equipment  the  application  and 
preparation  of  adhesives,  the 
application  of  lubricants,  and  chromium 
plating  of  plastics  are  eliminated  as  of 
July  1, 1991.  Elimination  of  these 
exemptions  is  consistent  with  USEPA 
policy  (the  exemptions  are  not 
contained  in  the  CTG)  and  is.  therefore. 
approvable.  This  revision  corrects 
deficiency  number  4  in  Exhibit  E. 

9,  328 1  A  C  8-3-1— Organic  Solvent 
Degreasing  Operations— Applicability— 
The  applicability  criteria  for  organic 
solvent  degreasing  operations  is 
changed  from  degreasers  at  plants  with 
potential  emissions  of  100  tons  VOC  per 
year  or  greater  to:  (1)  Cold  cleaner 
degreasers  without  remote  solvent 
reservoirs;  (2)  open  top  vapor  degreasers 
with  an  air  to  vapor  interface  of  one 
square  meter  or  greater  and  (3) 
conveyorized  degreasers  with  an  air  to 
solvent  interface  of  two  square  meters 
or  greater.  Sources  subject  to  this  new 
cutoff  must  comply  with  the  degreasing 
requirements  by  July  1. 1991.  The  revised 
applicability  criteria  is  consistent  with 
USEPA  policy  and  is,  therefore, 
approvable.  This  revision  corrects 
deficiency  number  6  in  Exhibit  E. 

10a.  326  lAC  8-3-5  Cold  cleaner 
operation  and  control  requirements:  326 
I  AC  8-3-6  Open  top  vapor  degreaser 
operation  and  control  requirements:  326 
I  AC  8-3-7  Conveyorized  degreaser 
operation  and  control  requirements. — 

These  sections  clarify  operational 
requirements  and  add  the  control 
requirements  required  by  USEPA 
guidance.  Although  these  sections 
generally  follow  USEPA  guidance,  they 
have  the  following  differences: 

•  8-3-5(a)(5}— When  heating  the 
solvent  above  120°  Fahrenheit  the 
degreaser  needs  to  be  equipped  with 
one  of  several  listed  control  devices. 

•  a-3-5(a)(5)(C)— Other  systems  of 
equivalent  control  need  to  be  submitted 
to  USEPA  as  a  SIP  revision. 

•  8-3-6(a)(4)(A}  and  (B}— These  two 
control  requirements  need  to  be 
combined  to  form  one  control  device 
alternative  (listed  under  6(a)(4)). 

•  8-»-6{a)(4KF) — Other  systems  of 
demonstrated  equivalent  control  need  to 
be  submitted  to  USEPA  as  a  SIP 
revision. 

•  8-3-6(b)(5)— The  prohibition  on 
loading  the  degreaser  needs  to  be 
changed  from  preventing  the  vapor  level 
from  dropping  more  than  50  percent  to 


•  On  April  26. 1990.  the  Indiana  Air  Pollution 
Control  Board  preliminarily  adopted  326  lAC  8-2- 
l(alUl  to  correct  an  error  in  prior  rulemaking.  The 
applicability  section.  326  lAC  ft-2-1.  was 


inadvertently  modified  to  remove  a  federally 
approved  requirement  that  all  major  surface  coaling 
operations  constructing  in  attainment  area  tietween 
1980  and  1990  would  be  required  to  meet  RACT. 


preventing  the  vapor  level  from 
dropping  more  than  four  inches. 

•  8-3-7(a)(l) — Downtime  covers 
need  to  t>e  closed  when  the  degreaser  is 
not  operating. 

•  8-3-7(a)(2)— The  requirement  that 
the  degreaser  be  equipped  with 
specified  switches  is  not  to  be 
conditioned  on  the  solvent  being  heated 
to  its  boiling  point. 

•  8-3-7(a)(6)(C}— Other  systems  of 
demonstrated  equivalent  or  better 
control  need  to  be  submitted  to  USEPA 
as  a  SIP  revision. 

10b.  326  lAC  8-3-5.  8-3-6,  and  8-3-7— 
Preliminarily  Adopted  language  has 
been  added  to  make  Indiana's 
degreasing  regulations  consistent  with 
USEPA's  RACT  requirements.  The 
deficiencies  cited  in  10a  have  been 
corrected  in  these  preliminarily  adopted 
revisions.  These  revisions  include  both 
improved  control  requirements  and  the 
requirement  that  the  authorization  to 
use  any  equivalent  controls  be 
submitted  to  USEPA  as  a  SIP  revision. 
These  revisions  are  consistent  with 
USEPA  RACT  guidance  and  are, 
therefore,  approvable.  The  combined 
revisions  in  10a  and  10b  correct 
deficiency  number  5  in  Exhibit  E. 

11a.  326 1  AC  8-4-8  Leaks  from 
petroleum  refineries;  monitoring; 
reports — Exemptions  from  the 
monitoring  requirements  in  8-4-8  have 
been  deleted  for  inaccessible  valves  and 
after  July  1, 1991,  deleted  for 
components  in  lines  carrjing  gases 
composed  of  ninety  percent  methane 
and/or  ethane.  Commencing  July  1, 1991. 
components  which  are  located  where 
monitoring  would  be  hazardous  shall  be 
monitored  when  conditions  allow  these 
components  to  be  monitored  safely. 
USEPA  Reference  Method  21  has 
replaced  the  method  in  the  petroleum 
refinery  CTG  for  monitoring  leaks. 
Elimination  of  these  monitoring 
exemptions  is  consistent  with  USEPA 
policy  and  corrects  deficiences  numbers 
7  and  15  in  Exhibit  E.  Method  21  is 
USEPA's  most  current  test  method  for 
monitoring  leaks  and  is,  therefore, 
approvable. 

lib.  326  lAC  8-4-8  Leaks  from 
petroleum  refineries:  monitoring:  reports 

1.  Preliminarily  Adopted  language  has 
been  added  to  8-4-8(p)  which  specifies 
that  recordkeeping  and  reporting 
programs  varying  from  the  guidelines  in 
subsections  (b)  through  (o)  shall  be 
submitted  to  USEPA  as  a  SIP  revision. 

2.  Preliminarily  Adopted  revisions 
have  been  made  to  &-4-8(q)  which  make 
the  following  corrections: 

(a)  "number  of  severity  "  in  8-4-8iq)(l) 
has  been  changed  to  "number  and 
severity". 


BEST  COPY  AVAILABLE 
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(b)  "the  owner  or  operator"  in  i 
8(q){2)  has  been  chai^ied  to  "no  owner 
or  operatoi" 

These  preltininarily  adopted  revisions 

are  required  and  approvable  because 
they  specify  thai  any  plan  changes  must 
be  submitted  lo  USEPA  as  SiP  rerisions. 
and  they  correct  what  appear  to  be 
typographical  errors  (in  8-4-a(q)). 

12.  326 1  AC  8-5-3  Synthesized 
pharmoceuUcal  manufacturing 
operations — The  control  requirement  for 
air  dryers  and  production  equipment 
exhaust  systems  at  synthesized 
pharmaceutical  manufacturing  faulities, 
with  emisaiona  of  150  kilograms  per  day 
or  greater,  has  been  increased  from  85 
percent  reduction  to  90  percent 
reduction  (effective  July  1. 1991).  This 
revision  makes  the  air  dryer  and 
production  equipaient  exhaust  system 
control  requirement  consistent  with 
USEPA  i^uidancc  and  is.  therefore, 
approvdble.  This  revision  corrects 
deficiency  number  8  in  Exhibit  E 

13. 326  LAC  8-5-4  Pneumatic  rubber 
tire  manufacturing — PreUmmanly 
Adopted  revisions  to  ft-5-4  establish 
specific  overall  control  efficiency 
requirements  for  rubber  tire 
manufacturing  instead  of  capture 
efficiencies,  that  are  only  goals,  and 
control  device  efficiencies  (vwhich  are  in 
Indiana's  existing  SIP). 

These  revised  rul<^s  apply  to  facilities 
with  100  tons  potential  em)SSM}QS  or 
greater.  Coraphance  with  the  control 
requirements  is  required  by  Dficcmlxir 
31. 1991.  This  section  has  been  revist?d 
to  include  specific  and  enforceable 
overall  control  requirements.  Any 
alternative  emission  reduction  systems 
inust  be  submitted  to  USEPA  as  a  SIP 
revision.  These  revisions  are  consistent 
with  USEPA  policy  and  are  therefore, 
approvable. 

However,  this  section  is  not 
approvable  because  there  ts  no  basis  for 
an  applicability  cutoff  of  100  tons  per 
year  of  potential  VOC  emissions.  In  an 
October  24. 1990.  letter  IDEM  certiBed 
that  there  are  no  rubber  tire 
manufacturmg  faulities  in  any  Indiana 
nonattainment  area  and  also  withdrew 
this  preliminarily  adopted  rule.  USEPA 
is.  therefore,  taking  no  rulemaking 
action  on  this  provision. 

14a.  326 1  AC  8-5-5  Cmphu:  uiin 
cppratjans 

This  sect  tun  has  been  amended  as 
'ollows: 

•  8-5-5{bK4>— This  alternative 


compliance  method  specrftes  an 
emission  limitation  of  05  pounds  of 
VOC  per  pound  of  ink. 

•  8-5-5(e) — This  subsection  specifies 
overall  control  requirements  consistent 
with  those  specified  in  the  CTG:  75 
percent  for  publication  rotogravure.  65 
percent  for  packaging  rotogravure,  and 
60  percent  for  flexographic  printing. 

•  8-5-5(dl — This  subsection  allows 
compliance  with  8-5-5{e)  to  be  achieved 
by  July  1. 1961. 

Subsections  8-5-5(b)(4l  and  8-5-5(e) 
are  consistent  with  USEPA  policy  and 
are,  therefore,  approvable.  Subsection  8- 
5-5(d)  allows  until  July  1.  1991.  for 
subject  sources  to  achieve  compliance. 
This  would  ordinarily  be  approvable 
because  1  year  to  comply  with  new 
control  requirements  is  expeditious. 
However.  8-5-5(r)  allows  an  automatic 
one  year  extension  (beyond  July  1. 1991). 
Therefore.  8-5-5(d)  and  (f),  trjjether, 
allow  2  years  for  sub)ect  sources  to 
achieve  compliance. 

USEPA  policy  (as  stated  in  the  March 
16, 1989,  policy  memorandum  titled 
"CompUante  Schedules  for  Volatile 
Organic  Compounds",  a  ccn^y  of  which 
is  in  the  docket  (.  provides  th.at  to 
achieve  expeditious  compliance  sources 
need  to  achieve  compliance  with 
corrected  VOC  emission  limits  within 
one  year  or  less.  Therefore.  8-5-5(d)  is 
not  dpprovable. 

14b.  326 1  AC  8-5-5  Graphic  arts 
operations — A  Prelimmaniy  Adopted 
revision  to  8-5-5  consists  of  deletion  of 
8-5-5(0  (which  allows  an  automatic 
one-year  compliance  date  extension). 
"Maximum  reasonable  capture ' 
language  has  also  been  deleted.  The 
combined  revisions  to  8-5-S  (both 
promulgated  and  preliminarily  adopted) 
correct  the  graphic  arts  control 
requirements  and  correct  defi'iieiicy 
number  9  in  Exhibit  E. 

Deletion  of  B-S-vS^f)  restilts  in  an 
expeditious  compliance  schedule  for 
complying  with  the  new  add-on  control 
requirements.  This  preliminarily 
adopted  revision  is.  therefore. 
approvable. 

15.  Equivalent/Alternative  Methods — 
Indiana's  rules  contain  several  sections 
that  allow  equivalent  test  methods  and 
alternative  control  techniques  provided 
that  they  are  submitted  lo  USEPA  as  SIP 
revisions.  Indiana's  language  is 
approvable  because  it  acknowledges 
that  these  equivalent/alternate  methods 


are  not  part  of  the  federally  approved 
SIP  unless  and  until  they  are  specificaHy 
approved  by  USEPA  by  SIP  revisions. 
USEPA  proposes  to  add  language  to  its 
approval  m  Part  52  of  the  CFR  clarifying 
that  (consistent  with  USEPA'a 
discussions  with  IDEM]  USEPA  must 
approve  any  such  proposed  revisions 
before  they  are  effective  in  altering  the 
federally  enforceable  SIP. 


Conclusion 

USEPA  is  proposing  to  approve 
Indiana's  revised  RACT  regulations,  as 
discussed  previously  and  listed 
(including  the  date  of  submittal  of  the 
version  being  proposed]  in  the  following 
Table.  A  description  of  the  corrections 
made  in  the  withdrawn  sections  is  also 
provided  because  these  corrections  have 
been  incorporated  in  the  further  revised 
sections  submitted  on  March  9, 1990. 
and  March  21. 1990.  The  following 
summarj-  table  includes  the  Exhibit  E 
deficiencies  and  the  resolution  of  these 
deficiencies.*  The  resolution  section  of 
the  summary  table  specifies  the  Indiana 
submittal  correcting  the  deficiency  and 
whether  the  submittal  has  been 
prom.ulgated  (PROM)  or  preliminarily 
adopted  (PA)  by  Indiana  (or  both).  The 
distinction  between  promulgated  and 
preliminarily  adopted  is  only  being 
made  for  the  October  23, 1990.  submitt.il. 
The  preliminarily  adopted  rules  have 
been  submitted  for  parallel 
processing.'"  USEPA  will  complete 
rulcrr.dking  on  these  preHminarily 
adopted  rules  only  after  they  are 
promulgated  by  the  State,  and  without 
further  proposal  only  if  the  rules  are  not 
changed  significantly  during  their 
promulgation  by  the  State.  If  the  niles 
are  significantly  revised  in 
promulgation,  USEPA  will  publish  a 
revised  proposed  rulemaking  action. 


•  Whpn  I'SFI'.A  orij^nHny  appfOvtHt  curtain  of 
Iniii.in.i  s  RACT  rutes.  tl  did  lO  in  lnrfia.nrt"8  prior 
codifV.rtlion.  Ti!le  J25.  S«b»<H|ii«i(ly.  Indiana 
rpco'liTicd  M  rules  '.n  Till*  32&  Uiua  the  chaiis<>  fmm 
Title  325  lo  .126  in  »itne  of  the  ra\ea  tislf>d  bekrw. 

'"At  the  requesl  of  the  Stale  of  Induna.  USKTA 
wi  pnipokiriK  appros'al  of  th«  prvliaiinanty  atirp'rti 
Inilinna  rulos  ulilizins  USl'J'A  s  pdrallcl  proci.!iJi){ 
procrthires  whi.:h  altow  I  :SEPA  to  iniliale  Itie 
rui(>re;ikinr  process  prior  In  fmal  rittepHon  of  nilr^ 
I IV  lb»-  Suie. 


OUTSTANDINQ  INDIANA  VOC  DEFtOENaES 


Deficiency 


ResoluDon  (Submmal) 


1.  325  lAC  ft-1-1-2  (a)  and  (b)  aBow  seasonal  control  using  cartxxi  adsorptton  and 

tncineration.  325  I  AC  ft-1-1-2(9)  aHo*«  seasonal  controi  for  a  control  mettKXl  ttiat 

consumes  energy  USEPA  pobcy  provides  tor  seasonal  control  tor  natural  gas  fired 

aftertjumers  and  use  (A  emotelfied  asphalt. 
2   325  lAC  6-2- 1(a)  exempts  existing  surlace  coating  Imes  in  ozone  nonattammenl 

areas  with  potential  emsswns  less  than  100  tons/year  The  recommended  size  cutoH 

IS  actual  emissions  befisre  control  o«  3  pounds  (lbs)/hoor  or  15  ItK/day  or  potential 

emistons  of  10  tons/year. 
3.  325  lAC  8-2-5<a)  exempts  from  paper  coaling  limits  single  pieces  of  equipment 

which  conduct  rotogravure  or  flexographic  printing  operations  m  hne  with  surface 

coating  operations. 
4   325  lAC  ft-2-1O(aM2)(F)-(0  exempt  maintenance  coatings,  adhesives  or  matenals 

used  for  preparation  of  adhesives,  lutincants.  and  chromium  plated  plastics.  These 

exempfions  are  not  contained  in  ttie  CTG 
5.  325  lAC  ft-3-1   contains  requirements  for  operating  practices  only,  not  control 

equpment  for  solvent  metal  cleaning  operations 


Rule  326  lAC  ft-1-2  has  been  revised  to  only  aUow  seasona  control  »0f 
natural  gas  fired  incmefaiors  (3-9-90) 

The  oxen?>tJon  level  m  326  lAC  &-2-l(a)  has  been  revised  lo  15  lbs/ day 
(10/23/90,  PROM)  and  betore  add-on  control  (10/23/90,  PA). 


326  lAC  &-2-5  ha*  been  revised  lo  specify  tt«l  such  an  exemption  « 
allowed  only  for  sources  meeting  the  emission  hmrtatons  m  Indiana  s 
Graphic  Ats  Rule  (3/9/90) 

These  exemptions  have  been  deleted  from  326  lAC  8-2-9  (10/23/90, 
PROM) 

The  control  requirements  have  been  added  m  326  lAC  6-3-6,  8-3-6.  and 
6-3-7  (10/23/90,  PROM)  and  remaining  inconsistencies  have  been 
conected  (10/23/90,  PA) 

The  applicability  crltena  tn  326  lAC  8-3-1  has  beer  made  consjstent  ninth 
USEPA  policy  (10/23/90,  PROM) 


This  exemption  has  been  deleted  from  326  lAC  6-4-8  (10/23/90  PROM) 


6.  325  lAC  8-3-1  (a)  exempts  existing  solvent  metal  cleaning  facilities  in  nonattaifvnenf 
areas  with  potential  emissions  less  than  100  tons'year  The  CTG  has  recommended 
size  cutoffs  in  terms  of  square  feel  of  air/vapor  mtertace. 

7.  325  lAC  5-4-8fbl(2MO  exemots  components  at  petroleum  refinenes  which  carry 
gases  corr^posed  of  at  least  90  percent  methane  and /or  ethane  from  monttonng  j 
requirements.  The  CTG  does  not  contain  such  a  provision. 

8  325  lAC  8-5-3(b)(2)(A)  requires  85  percent  reduction  Horn  exhaust  systems  at 
synthesized  phamiaceutical  facilities  if  emissions  are  greater  than  150  kg/day  The 

9  ?25  i:?TS,f«^'rrr  reasonable  capture'  w«h  goals  of  75  and^    326JAC  8-S-5  has  ^  r^sed  to^^  c^^  Ts-trTetTn 
percent  for  publication  and  packaging  rotogravure  pnntmg    The  CTG  recommends        specified  m  the  CTG  (10/23/90.  PROM)   Deietwi  of  6-5  biU  resuiJ 

■  75  and  65  percent  for  publication  and  packaging 


The  control  requirement  m  326  lAC 
percent  (10/23/90,  PROM) 


8-5-3  has  been  increased  to  90 


overall  control  efficiencies  of  75  and 
rotogravure  printing 

10  Indiana's  niles  do  not  specify  thai  equivalency  calculations  must  be  performed  m 
units  of  lbs  VOC /gallon  solids  for  bubbles,  crosslme  averages,  or  compliance  using 
add-on  control 

11  Indiana's  VOC  definition  allows  VOC  content  to  be  measured  by  an  "approved 
equivalent  nuetfxxl" 

12  325  lAC  11-1  Section  15  may  exempt  from  control  coating  lines  without  bake 

ovens. 

13  Not  ail  rules  concerning  test  methods  specify  that  results  may  be  venfied  There  b 
no  surface  coating  add-on  control  test  method.  Provisions  for  equivalent  methods 
have  been  added. 

14.  Indiana's  njles  do  not  specify  a  procedure  to  be  used  to  determine  capture 
efficiency  In  addition,  the  rubber  Ore  manufactunng  rules  require  maximum  reasona- 
k)le  capture  instead  of  specific  control  requrements 

15  325  lAC  6-4-a(b)(2)(c)  exempts  inaccessible  valves  and  components  located  where 
monrtonng  would  be  hazardous  from  monttonng  requirements  at  petroleum  refinenes. 


specified 

an  expeditions  compliance  schedule  (10/23/90,  PA) 


326  I  AC  8-1-2  has  been  revised  to  add  a  requKement  thai  equivalency 
calculations  tie  perfo-med  m  units  of  lt>s  VOC.  gallon  oi  solids  (10/23/90. 
PROM) 

The  provision  allowing  use  of  an  'approved  equivalent  nriethod  has  been 
deleted  from  326  lAC  1-2-90  (10/23 '90.  PROM) 

326  lAC  1-2-14  has  been  revised  to  define  "coating  Ime  consistent  with 
USEPA  gudance  (10/23/90  PA) 

326  lAC  8-1-4  has  been  revised  to  specify  thai  test  results  may  be 
venfied  Test  methods  for  add-on  control  have  been  added  to  8-i-4  Any 
equrvalent  methods  must  be  submitted  to  USEPA  as  a  SiP  revision  (10/ 
23/90,  PROM) 

The  capture  efficiency  test  method  was  no!  issued  by  USEPA  untrt  Apr* 
1990  In  addition,  there  are  no  rubber  tire  manu'actunng  sources  »i  any 
nonattainment  area  Therefore,  these  correctioos  need  not  be  made  at 

this  time 
326  lAC  8-4-8  has  been  revised  to  eliminate  the  exemption  lor  inaccessi- 
ble valves  and  to  require  that  components  which  would  normaIN  be 
hazardous  to  momtof  must  be  monitored  whenever  conditions  allow  it  to 
be  done  safely  (10/23/90,  PROM) 


Interested  parties  are  invited  to 
submit  comments  on  these  proposed  SIP 
revisions  and  on  USEPA's  proposed 
rulemaking  actions.  Public  comments 
received  by  the  date  indicated  above 
will  be  considered  in  the  development  of 
the  final  rule. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Orderl2291, 


Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection,  Hydrocarbons,  Incorporation 


by  reference.  Intergovernmental 
relations,  Ozone.  Reporting  and  record 
keeping  requirements. 

Aulkority:  42  U.S.C,  7401-7642. 
Dated;  November  16. 1990. 

David  A.  Kee. 

Acting  Regional  Administrator. 
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DEPARTUENT  OF  AGRICULTVJAE 

Forest  Servtce 

Noisy  DNide  Timer  Sale  and  Other 
Integrated  Resource  Pro)ects,  Cotvitle 
National  Forest,  Pend  Oreille  County, 
Washington 

AOCNCY:  Forest  Service.  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMIUMV:  The  Forest  Servtce.  USOA. 
will  prepare  an  environmental  impact 
statement  (EIS)  to  implement  a  timber 
sale  and  other  integrated  resources 
projects  within  the  Noisy  Divide 
Analysra  Area.  The  EIS  will  tier  to  the 
1988  Land  and  Resource  Management 
Plaa  (Forest  Plan)  for  the  Colville 
National  Forest,  which  provides  the 
overall  management  direction  for  the 
area.  The  Forest  Service  jrroposed 
action  will  be  in  compliance  with  this 
direction.  The  analysis  area  is  bcated 
on  the  Sullivan  Lake  Ranger  D:strict  and 
includes  portions  of  the  Harvey  Creek. 
Middle  Fork  Harvey  Creek.  North  Fork 
Harvey  Creek  and  Noisy  Creek 
drainages.  The  analysis  area  contains  a 
portion  of  the  Grassy  Top  Roadless 
Area  which  was  inventoried  in  the 
second  Roadless  Area  Review  and 
Evaluation.  The  Forest  Service  proposal 
includes;  harvest  of  timber  development 
of  associated  road  systems;  and  other 
integrated  resource  proiects  (trail 
construction,  camp  site  development, 
wildlife  habitat  improvements,  etc.). 
Implementation  of  the  proposed  action 
would  begin  in  October.  1992.  The 
Colville  National  Forest  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  February  15, 1991. 

ADDRESSES:  Send  written  comments  lo 
Andrew  C.  Mason,  District  Ranger. 


Sullivan  Lake  Ranger  District,  Metaline 
Falls,  WA  96153. 

FOR  TOirrMeR  IHFOWeATIOH  cohtact: 
Timothy  M.  Bertram.  Project  Leader,  at 
the  above  address,  telephone  (509)  446- 
2881. 

SUPPt.EMCNTARV  tHFORMATtOM:  The 
Noisy  Divide  EIS  wiU  be  tiered  to  the 
final  EIS  for  the  Colville  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  The  Forest  Plans 
Management  Area  direction  for  this 
analysis  area  is  approximately  30 
percent  MA  2  Caribou  Habitat:  5  percent 
MA  3  Recreation:  13  percent  MA  5 
Scenic/Timben  1  percent  MA  6  Scenic/ 
Winter  Range;  32  percent  MA  7  Wood/ 
Forage;  1  percent  MA  8  Winter  Range; 
18  percent  MA  11  Semi-Primitive.  Non- 
Motorized  Recreation.  The  analysis  area 
includes  a  portion  of  the  Grassy  Top 
Roadless  Area  which  was  considered 
but  not  selected  for  wilderness 
designation  in  the  1984  Washington 
State  Wilderness  Act  Appendix  A. 
Recreation  and  Wilderness  Projects,  of 
the  Forest  Plan  lists  Noisy  Creek 
Campground  Overflow  and  Sullivan 
Lakeshore  Shaping  as  two  possible 
developed  site  reconstruction  and 
construction  projects.  Appendix  A  also 
lists  Hall  Mtn.  Grassy  and  Grassy  Top 
as  two  possible  trail  construction/ 
reconstruction  projects.  Appendix  B. 
Wildhfe  and  Fisheries  Projects,  of  the 
Forest  Plan  identifies  the  annual  habitat 
improvement  program  for  the  forest 
including  Grizzly  Bear  and  Caribou 
Habitat  l^otection  and  Management. 
Appendix  D.  Timber  Sale  Activity 
Schedule  of  the  Forest  Plan  lists  Noisy 
Divide  as  a  proposed  timber  sale. 
Appendix  E,  Watershed  Restoration 
Projects,  of  the  Forest  Plan  list  Noisy 
Erosion  Control  as  a  possible  project. 
The  analysis  area  for  the  project  is 
located  southeast  of  Sullivan  Lake  and 
includes  approxiniately  lOJMO  acres. 
The  tentative  action  alternatives  include 
timber  harvest,  with  volumes  ranging 
from  2  to  5  million  board  feet,  and  new 
road  construction,  ranging  from  1  to  4 
miles. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State,  local  agencies,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 


activities.  This  input  will  be  used  in 
preparation  of  the  draft  EIS. 
The  Forest  Service  began  recent 

scoping  efforts  in  1989  for  the  Noisy 
Divide  Analysis  Area,  prior  to  the 
decision  to  prepare  and  EIS.  Letters 
were  mailed  to  26  individoals  and 
organizations.  Newspaper  articles  were 
also  published  requesting  comment  on 
proposed  projects  within  the  analysis 
area. 

Preliminary  issues  identified  are: 
Timber  harvest;  retention  of  old  growth; 
habitat  for  grixzly  bear  and  caribou; 
entry  into  roadless  areas;  water  quality; 
and  riparian  protection. 

A  range  of  project  alternatives  will  be 
considered  including  a  no-action 
alternative.  Based  on  the  issues 
gathered  through  scoping,  the  action 
alternatives  will  vary  in;  (1)  The  amount 
and  location  of  acres  considered  for 
treatment.  (2)  the  amonnt  of  road 
constructed  for  access.  (3)  the 
silvicultural  and  post-harvest  treatments 
prescribed,  and  (4)  the  number,  type, 
and  location  of  other  integrated  resource 
projects. 

Public  response  to  the  mailing  will 
assist  the  Forest  Service  in  identifying 
those  who  wish  to  be  kept  informed  and 
involved  with  the  planning  process. 
Continued  scoping  and  public 
participation  efforts  will  be  used  by  the 
interdisciplinary  team  to  identify  new 
issues,  determine  alternatives  in 
response  to  the  issues,  and  determine 
the  level  of  analysis  needed  to  disclose 
potential  biological,  phy-ical.  economic, 
and  social  impact  associated  with  this 
project.  The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  other  agencies,  organizations  or 
individuals  who  may  be  interested  in  or 
affected  by  the  proposed  project.  This 
input  will  be  used  m  preparation  of  the 
draft  EIS. 

The  Forest  Service  is  the  lead  agency. 
The  draft  EIS  is  expected  to  be  filled 
with  Environmental  protection  Agency 
(EPA)  and  to  be  available  for  public 
review  by  April  1991.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  dale  the  EPA 
notice  appears  in  the  Federal  Register.  It 
is  very  important  that  those  interested  in 
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the  management  of  the  Colville  Nation.il 
Forest  participate  at  that  time. 

The  Forest  Service  believes  it  is 
iinpKJitant  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alters  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1378).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
fin^I  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAn^oon  v.  Model,  803 
F.  2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.    .  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
m.ay  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  January.  1992.  In  the  final 
EIS.  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  Edward  L  Schultz,  Forest 
Supervisor,  is  the  Responsible  Official. 
As  the  Responsible  Official  he  will 
decide  which,  if  any.  of  the  proposed 
activities  will  be  implemented.  His 
decision  and  reasons  for  the  decision 
will  be  documented  in  the  Record  of 
Decision,  which  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
217). 

Dated:  Docrmber  19,  1990 
Patrick  |.  Gallagher. 
Acting  Forffst  Supervisor. 
IFR  Doc.  90-30578  Filed  12-31-90:  8:45  am) 
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Timothy  Timber  Sale  and  Other 
Related  Actions,  Umatilla  National 
Forest,  Union  and  Wallowa  Counties, 
OR 

AGENCY:  Forest  Service,  USDA. 

action:  Notice:  intent  to  prepare 
environmental  impact  statement. 


SUMfMAftY:  Notice  is  hearby  given  that 
the  Forest  Service.  USDA  will  prepare 
an  environmental  analysis  and 
environmental  impact  statement  (EIS) 
for  a  proposal  to  develop  the  Forest 
Land  and  Resource  Management  Plan's 
desired  future  condition  through  the 
Timothy  Timber  Sale  and  other  related 
actions.  The  EIS  will  tier  to  the  final  EIS 
and  Land  and  Resource  Management 
Plan  (Forest  Plan)  for  the  Umatilla 
Nationiil  Forest  and  the  final  EIS.  ROD. 
and  Mediated  Agreement  for  Managing 
Competing  and  Unwanted  Vegetation. 

The  proposed  project  is  located  in  the 
upper  Little  Lookingglaas  drainage  of  the 
Walla  Walla  Ranger  District.  Umatilla 
National  Forest.  The  proposed  project  to 
develop  the  desired  future  condition 
may  harvest  timber  by  conventional 
systems  and/or  by  helicopter,  construct 
and/or  reconstruct  roads,  manage 
vegetation,  treat  fuels  and/or  regenerate 
timber  stands  to  provide  high  levels  of 
effectiveness  for  big  game  and  other 
wildlife  species,  maintain  or  enhance 
water  quality,  produce  a  high  level  of 
potential  habitat  capability  for  all 
species  of  fish  and  wildlife  within  the 
designated  riparian  habitat  areas  and 
manage  the  area  seen  from  a  travel 
route  as  a  natural  appearing  to  slightly 
altered  landscape.  This  project  is 
proposed  for  implementation  in  Fiscal 
Year  1992.  The  Umatilla  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  comments  already 
received  as  a  result  of  previous  scoping 
activities.  The  agency  will  give  notice  of 
the  full  environmental  analysis  and 
decision  making  process  that  will  occur 
on  the  proposal  to  provide  interested 
and  affected  people  information  on  how 
thej'  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  concerning  the  issues 
and  the  scope  of  the  analysis  should  be 
-reived  in  writing  by  February  8, 1991. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  managment  of 
this  area  to  Ralph  H.  Perkins,  District 
Ranger,  Walla  Walla  Ranger  District, 
1415  West  Rose  Street,  Walla  Walla, 
Washington  99362  (telephone  (509)  522- 
6290). 

FOR  FURTHER  mfOfiMATIOM  CONTACT. 
Kalhy  Roche,  project  coordinator,  1415 


West  Rose  Street.  Walla  Walla. 
Washington  99362.  (509)  522-6289. 

SUPPt.E»«EKTARY  INFOflll«ATIO»l:  The 

Umatilla  National  Forest  Land  and 
Resource  Management  Plan  direction  for 
the  area  includes  the  following 
management  areas; 

A4  Viewshed  2:  Manage  the  area  seen 
from  a  travel  route  as  a  natural 
appearing  to  slightly  altered  landscape. 

C4  Wildlife  Habitat;  Manage  Forest 
Lands  to  provide  high  levels  of  potential 
habitat  effectiveness  for  the  big  game 
and  other  wildlife  species  with  emphasis 
on  size  and  distribution  of  habitat 
component  (forage  and  cover  areas  for 
elk  and  snags  and  dead  and  down 
materials  for  all  cavity  users).  Unique 
wildlife  habitats  and  key  use  areas  will 
be  retained  or  protected. 

C5  Riparian  (Tish  and  Wildlife^ 
Maintain  or  enhance  water  quality  and 
produce  a  high  level  of  potential  habitat 
capability  for  all  species  of  fish  and 
wildlife  within  the  desi.gnatpd  riparian 
habitat  areas  while  providing  for  a  high 
level  of  habitat  effectiveness  for  bia 
game. 

The  proposed  project  area  is  within 
the  Jaussaud  Corral  Roadless  .Area 
(*14G23)  which  was  considered  but  not 
selected  for  Wilderness  designation.  The 
project  area  is  adjacent  to  but  separated 
from  the  the  Wenaha-Tucannon 
Wilderness  Area  by  a  primitive  road. 

Preliminary  issues  identified  include 
economics,  biological  diversity,  elk 
habitat  access  and  roadless  character. 
The  development  of  the  desired  future 
condition  may  harvest  timber  by 
conventional  system*  or  by  helicopter, 
construct  and/or  reconstruct  roads, 
manage  vegetation,  treat  fuels  and/or 
regenerate  timber  stands  over  a  project 
area  of  about  2150  acres.  The  analysis 
will  evaluate  a  range  of  alternatives. 
Al^jeqiatives  to  be  evaluated  include  no 
~^a^tionS<K5  harvesting  and  no  road 
building  at  this  time  and  action 
alternatives  that  may  propose  timber 
harvest  of  up  to  8  million  board  feet  of 
timber  and  possible  construction  of  6.5 
miles  of  road  and /or  reconstruction  of 
2.9  miles  of  road  and  involve  the  use  of 
conventional  or  helicopter  timber 
harvesting  systenw.  There  are  no 
permits  or  licenses  needed  to  implement 
this  action. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  vrill  be  seeking  information. 
coimnents.  and  assistance  from  Federal. 
Slate,  local  agencies,  and  other 
indivrduais  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposal. 
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This  input  will  be  used  in  preparation  of 
the  draft  E!S.  The  scoping  process 
includes: 
t.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comments.  Keeping  the  public  informed 
through  the  media  and/or  written 
material  (i.e.  newsletters, 
correspondence,  etc). 

Initial  scoping  began  in  1983  and 
included  public  scoping  meetings  held  in 
October  and  December  1989  and 
December  1990.  Additional  comments 

I  are  appreciated  throughout  the  analysis 

I  process. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  August  1991.  At  the 
time,  EPA  will  publish  a  notice  of 
availability  (NOA)  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45.days  from  the 
date  the  EPA  publishes  the  NOA  in  the 
Federal  Register, 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  ruhngs 
related  to  public  participation  in  the 
environmental  review  process.  First. 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Node  I,  803 
f  2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (ED.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Serv  ice 
at  a  time  when  It  can  meaningfully 


consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  project, 
comments  on  the  draft  EIS  should  be  as 
specified  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.) 

The  Forest  Service.  USDA  is  the  lead 
agency.  The  Forest  Supervisor.  Umatilla 
National  Forest  (2517  S.W.  Hailey  Ave., 
Pendleton,  OR  97801)  is  the  responsible 
official.  , 

The  final  EIS  is  scheduled  to  be 
completed  by  April  1992.  In  the  final  EIS, 
the  Forest  Service  is  required  to  respond 
to  comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a  decision 
regarding  the  proposal.  Jeff  D. 
Blackwood,  Forest  Supervisor,  Umatilla 
National  Forest.  2517  S.W.  Hailey 
Avenue,  Pendleton,  Oregon  97801.  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any,  of 
the  proposed  activities  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  217). 

Dated:  December  19. 1990. 
leff  D.  Blackwood. 

Forest  Supenisor 

[FR  Doc.  90-30575  Filed  12-31-90;  8:45  am) 
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Buzzard  Timber  Sale.  Umatilla  National 
Forest,  Union  and  Wallowa  Counties. 
OR 

agency:  Forest  Service,  USDA. 
action:  Notice;  intent  to  prepare 
environmental  impact  statement. 

summary:  Notice  is  hereby  given  that 
the  Forest  Service.  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  proposal  to  demonstrate  that 
roadless  character  as  well  as  other 
resource  values  can  be  protected, 
sustained,  and/or  enhanced  while 
harvesting  timber.  The  demonstration 


will  be  accomplished  by  sensitive 
limber  harvest  through  the  Buzzard 
Timber  Sale  in  an  area  designated  by 
the  Umatilla  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  as  a  "sunset  strategy".  The  "sunset 
strategy"  is  a  time  limited  strategy  that 
allows  scheduled  harvest  over  an  area 
of  resource  controversy  until  the  year 
2000:  at  that  time  the  area  will  be 
withdrawn  from  scheduled  harvest.  If 
management  of  the  area  successfully 
demonstrates  that  timber  harvest  can 
take  place  while  meeting  other  resource 
concerns,  the  area  can  revert  to 
scheduled  harvest  through  appropriate 
NEPA  review  process  and  approval.  The 
Buzzard  Timber  Sale  EIS  will  tier  to  the 
final  EIS  and  Forest  Plan  for  the 
Umatilla  National  Forest  and  the  final 
EIS  and  Mediated  Agreement  for 
Managing  Competing  and  Unwanted 
Vegetation. 

The  proposal  is  located  in  the  upper 
Little  Lookingglass,  Buzzard,  and  Mottet 
drainages  of  the  Walla  Walla  Ranger 
District,  Umatilla  National  Forest. 
Specific  project  proposals  may  include: 
construction  and  reconstruction  of 
roads;  harvest  of  timber  with  various 
harvest  systems  including  helicopter 
logging;  site  preparation  and  vegetation 
management;  reforestation  and  other 
related  actions  to  provide  high  levels  of 
effectiveness  for  big  game  and  other 
wildlife  species,  maintain  or  enhance 
water  quality  and  produce  a  high  level 
of  potential  habitat  capability  for  all 
species  of  fish  and  wildlife  within  the 
designated  riparian  habitat  areas,  and 
manage  the  area  seen  from  portions  of 
Forest  Service  roads  64,  6403,  6411.  6413, 
and  6415  as  a  natural  appearing  to 
slightly  altered  landscape.  This  project 
is  proposed  for  implementation  in  Fiscal 
Year  1992.  The  Umatilla  National  Forest 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis 
in  addition  to  comments  already 
received  as  a  result  of  previous  scoping 
activities.  The  agency  will  give  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  to  interested  and 
affected  people  and  information  on  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATES:  Comments  concerning  the  issues 
and  the  scope  of  the  analysis  should  be 
received  in  writing  by  February  8. 1991. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  management  of 
this  area  to  Ralph  H.  Perkins,  District 
Ranger.  Walla  Walla  Ranger  District. 
1415  Rose  Street.  Walla  Walla, 
Washington  99362,  (509)  522-6290. 


O 


FOR  FUnXHER  INFOflMATION  CONTACT. 

Direct  questions  about  the  proposed 
action  and  EIS  to  Ken  Tu.  Project 
Coordinator.  1415  West  Rose  Street. 
Walla  Walla.  Washington  99362.  (509) 
522-€290. 

SUPPt.£MENTARY  INFORMATION:  The 
proposal  may  include  road  construction 
and  reconstruction,  harvesting  timber, 
site  preparation  and  vegetation 
management  and  reforestation  over  a 
project  area  of  about  4,600  acres.  "Hie 
analysis  will  evaluate  a  range  of 
alternatives  from  no  action  (no 
harvesting  or  road  building)  at  this  time 
to  the  harvesting  of  up  to  10  million 
board  feet  of  timber,  the  construction  of 
7  to  9  miles  of  road,  and  reconstruction 
of  about  1  mile  of  road. 

The  Forest  Plan  direction  for  the  area 
includes  Management  Areas:  A3 
Viewshed  1 — Manage  the  area  seen 
from  portions  of  Forest  Service  Roads 
64.  6403,  6411,  and  6413  as  a  natural 
appearing  landscape;  A4  Viewshed  2 — 
Manage  the  area  seen  from  portions  of 
Forest  Service  road  6415  as  a  natural 
appearing  to  slightly  altered  landscape; 
A6  Developed  Recreation — Provide 
recreation  opportunities  that  are 
dependent  on  structural  facilities  for 
user  conveniences  at  or  around  Jubilee 
Lake  and  Mottet  campgrounds;  Cl 
Dedicated  Old  Growth — Provide  and 
protect  suitable  habitat  for  wildlife 
species  dependent  upon  mature  and/or 
overmature  forest  stands;  C4  Wildlife 
Habitat — Provide  high  levels  of  potential 
habitat  effectiveness  for  big  game  and 
other  wildlife  species  with  emphasis  on 
size  and  distribution  of  elk  habitat 
components,  and  protect  or  retain 
unique  wildlife  habitats  and  key  use 
areas;  and  C5  Riparian  (fish  and 
wildhfe) — Maintain  or  enhance  water 
quality  and  produce  a  high  level  of 
potential  habitat  capability  for  all 
species  of  fish  and  wildlife  within  the 
designated  riparian  habitat  areas  while 
providing  a  high  level  of  habitat 
effectiveness  for  big  game.  The  proposal 
is  within  the  Jaussaud  Corral  Roadless 
Area  (No.  14023)  which  was  considered 
but  not  selected  for  Wilderness 
designation.  The  analysis  area  is 
adjacent  to  but  separated  by  Forest 
Service  roads  64  and  6415  from  the 
Wenaha-Tucannon  Wilderness  Area. 

Preliminary  issues  identified  include: 
Economics;  biological  diversity;  elk 
habitat;  access;  and  roadless  character. 
There  are  no  permits  or  licenses  needed 
to  implement  this  action. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information. 


comments,  and  assistance  from  Federal. 

State,  local  agencies,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposal. 
This  input  will  be  used  in  preparation  of 
the  draft  EUS.  The  scoping  process 
includes: 

1.  Identifying  potential  issues. 

2.  Identifying  major  issues  to  be 
analyzed  in  depth. 

3.  Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 

4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

5.  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

7.  Notifying  interested  publics  of 
opportunities  to  participate  through 
meetings,  personal  contacts,  or  written 
comments.  Keeping  the  public  informed 
through  the  media  and /or  written 
material  (i.e.  newsletters, 
correspondence,  etc.). 

Initial  public  scoping  began  in 
October  1989  with  a  public  meeting. 
Public  scoping  meetuigs  were  also  held 
in  December  1989  and  December  199a 
Additional  comments  will  be  solicited 
and  are  appreciated  throughout  the 
analysis  process. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  August  1991.  At  this 
time,  EPA  will  pubUsb  a  notice  of 
availability  (NOA)  of  the  draft  EIS  in  the 
Federal  Register.  The  conmient  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  NOA  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuciear  Power  Corp. 
V.  NRDQ  435  U.S.  519,  533  (1978).  Also, 
envirormiental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  untd  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Hodel  803 
f.  2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Horns,  490 
F.  Supp.  1334.  (ED.  Wis.  1980).  Because 
of  these  court  rulings,  it  is  very 


important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action. 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
p>oints.]. 

The  final  EIS  is  scheduled  to  be 
completed  by  April  1992.  In  the  final  EIS. 
the  Forest  Service  is  required  to  respond 
to  comments  and  responses  received 
during  the  comment  penod  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a  decision 
regarding  the  proposal.  JefTD. 
Blackwood.  Forest  Supervisor.  Umatilla 
National  Forest.  2517  S.W.  Hailey 
Avenue.  Pendleton.  Oregon  97801,  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any.  of 
the  proposed  activities  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  217). 

Dated:  December  19. 1990. 
[PR  Doc.  90-30676  Filed  12-31-80;  8:43  am] 

BlUMQ  COOC  J410-11-II 


Fh^e  Points  Timber  Sales  and  Related 
Projects,  Waltowa-vyhltman  National 
Forest  Union  and  Umatflla  Counties, 
Oregon 

AQENCr.  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  Forest  Service.  USDA 
will  prepare  an  environmental  impact 
statement  (EIS)  for  three  timber  sales 
and  other  related  projects.  The  EIS  will 
tier  to  the  Wallowa-Whitman  National 
Forest  Land  and  Resource  Management 
Plan  and  its  Environmental  Impact 


62 


Federal  Register  /  Vol.  56,  No.  1  /  Wednesday,  January  2,  1991  /  Notices 


Statement  (April  23, 1990)  which 
provides  the  overall  guidance  for 
management  of  the  area  for  the  next  ten 
years. 

The  proposed  projects  are  located 
approximately  eight  miles  north  of 
LaCrande,  Oregon  in  the  Five  Points 
drainage  on  the  La  Grande  Ranger 
District,  Wallowa-Whitman  National 
Forest.  The  specific  projects  include:  (1) 
Harvest  of  timber  from  three  timber 
sales;  (2)  development  of  associated 
road  systems;  (3)  development  of 
recreational  opportunities,  and  (4) 
enhancement  programs  for  fisheries, 
wildlife,  soil,  and  water  resources.  The 


Fiscal  year 


Sale  name 


projects  will  be  implemented  from  1992 
and  1995. 

The  Wallowa-Whitman  National 
Forest  invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  will  give  notice 
of  the  full  environmental  analysis  and 
decision  making  process  that  will  occur 
on  the  proposals  so  that  interest  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
February  15, 1991. 

Timber  Sales  and  Associated  Roads 


addresses:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Abigail  Kimbell,  District 
Ranger,  La  Grande  Ranger  District,  3502 
Hwy  30,  La  Grande,  Oregon  97850. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Lyle  Kuchenbecker 
Project  Coordinator,  (503)  963-7186. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  timber  sales  are  listed  in 
Appendix  C  of  the  Forest  Plan.  Updated 
information  includes: 


Legal  description 


Acres 


Net 

MMBF 


Road  miles 


1992. 
1992.. 
1993 


Drumhill T/lS,  R37E  WM.  Sec   15.  21.  22,  27.  28,  34 

Evans   T1S  R37E  WM.  Sec  35.  36.  T2S,  R37E  WM,  Sec.  1,  2,  12, 

HefTon    T1S.  R37E  WM.  Sec   1M4,  23.  24 


500 

30 

70 

2.0 

200 

20 

60 

08 

SCO 

34 

85 

40 

Abbreviations  used  above  T  Township  R  Range.  S  South.  E  East:  WM;  Willamefle  Meridian,  MMBF;  Million  board  feel.  C  Construction.  B  Reconstruction; 
Soc  Section 

•  Road  constnjctKjn  needs  will  vary  with  logging  systems  II  ground  and  skyline  systems  are  used  extensively,  construction  will  approximate  the  indicated  mileage. 
If  helicopter  logging  it  used  m  coniunction  with  other  systems,  road  development  needs  could  be  considerably  less. 


Other  Related  Projects 

Recreation  Enhancement: 
resource-interpretive  signing, 
trial  construction, 
campground  construction; 

Wildlife  habitat  enhancement: 

Fisheries  habitat  improvement. 

The  Five  Points  area  contains  about 
13,700  acres.  The  Wallowa-Whitman 
National  Forest  Land  and  Resource 
Management  Plan  allocates  the  area  into 
the  following  Management  Areas  (MA): 

— Eighty-two  percent  is  in  Wildlife/ 
Timber  (summer  range  MA  3A); 

— Three  percent  is  in  Wildlife/Timber 
(winter  range  MA  3); 

— Twelve  percent  is  in  Timber 
Production  Emphasis  (MA  1): 

— Three  percent  is  in  Old  Growth 
Preservation  (MA  15)  - 

A  public  scoping  process  will  be  used 
to  assist  in  the  analysis  and  data 
gathering  for  this  proposal.  Notices 
published  in  local  newspapers  and  radio 
announcements  as  well  as  mailings  will 
be  used  to  solicit  comments  from  the 
public.  Public  meetings  will  be  held  in 
February  and  March,  1991.  Those 
interosted  in  the  project  will  receive 
periodic  updates  during  the  analysis 
process.  Scoping  will  assist  in: 

1  Identification  of  potential  issues. 

2  Identification  of  issues  to  be 
iinaiyzed  in  depth 

3  Elimination  of  insignificant  issues 
(ir  those  which  have  been  covered  by  a 
previous  environmental  review. 


4.  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  the 
scoping  activities. 

5.  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  impacts  and 
connected  actions). 

Licenses  and  permits  required  to 
implement  the  proposed  action  are 
already  held  by  the  Forest  Service  who 
is  the  lead  agency  for  this  project. 

Tentative  issues  that  have  been 
identified  include: 

1.  Impacts  on  big  game  habitat  (winter 
and  summer  range); 

2.  Impacts  on  water  quality  and 
fisheries; 

3.  Impacts  on  the  visual  quality; 

4.  Recreation  development 
opportunities; 

5.  Cost  effectiveness  of  the  proposed 
timber  sales: 

6.  Maintenance  of  long  term  site 
productivity; 

7.  General  public  concern,  much  of  the 
area  is  currently  unroaded. 

Implementation  of  the  proposed 
action  could  result  in  substantial  new 
road  development. 

Some  of  the  decisions  to  be  made  with 
this  proposal  are:  determine  level  of 
timber  harvest  and  location  of  harvest 
units,  identify  harvest  methods,  specify 
logging  systems  and  corresponding 
roading  intensity,  identify  watershed 
and  fisheries  improvement 


opportunities,  and  identify  recreation 
development  opportunities. 

R.M.  Richmond,  Forest  Supervisor, 
Wallowa-Whitman  National  Forest,  is 
the  responsible  official  for  this  proposal. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  lune  1991.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register, 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angnon 
V.  Hodfl.  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
flarns.  490  F.  Supp.  1334, 1338  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
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is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45-day  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  environmental 
impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  of 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  council  on 
Environmental  Quality  Regulations  for 
implementing  the  proceduial  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.) 

After  the  comment  period  ends  on  the 
draft  EIS.  the  comments  will  be 
analy/.ed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  October  1991.  In  the  final  EIS  the 
forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1502.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS.  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  vN'ill  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR  217). 

Dated  December  19. 1990. 
R.M.  Richmond, 
Forest  Supervisor. 

IFR  Doc.  90-30577  Filed  12-31-90;  8:45  am) 
BILLING  CODE  3410-11-M 


Federal  Grain  Inspection  Service 

Designation  Renewal  of  the  States  of 
California  (CA)  and  Washington  (WA), 
and  the  Kankakee  (IL)  Agency 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

summary:  This  notice  announces  the 

deslgniition  renewal  of  the  California 
Department  of  Food  and  Agriculture 
(California).  Washington  Department  of 
Agriculture  (Washington),  and 
Kankiikee  Grain  Inspection,  Inc. 
(Kankakee),  as  official  agencies 


responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act,  as  amended  (.Act). 

EFFECTIVE  DATE:  February  1, 1991. 

ADDRESSES:  Neil  E.  Porter.  Deputy 
Director.  Compliance  Division,  FGIS, 
USDA.  Room  1647  South  Building.  P.O. 
Box  96454,  Washington.  DC  20090-6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neil  E.  Porter,  telephone  202-447-8262. 

SUPPLEMENTARY  INFORMATFON: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that 
California's,  Washington's,  and 
Kankakee's  designations  terminate  on 
January  31.  1991.  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  in  the 
August  1,  1990.  Federal  Register  (55  FR 
31203).  Applications  were  to  be 
postmarked  by  August  31,  1990. 
California,  Washington,  and  Kankakee 
were  the  only  applicants,  and  each 
applied  for  the  entire  area  currently 
assigned  to  that  agency. 

The  Service  announced  the  applicant 
names  in  the  October  1, 1990,  Federal 
Register  (55  FR  39995)  and  requested 
comments  on  the  applicants  for 
designation.  Comments  v.ere  to  be 
postm,arked  by  November  15, 1990.  No 
comments  were  received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(n(l)(A)  of  the  Act; 
and  in  accordance  with  Section 
7(f)(1)(B),  determined  that  California, 
Washington,  and  Kankakee  are  able  to 
provide  official  services  in  the 
geographic  areas  for  which  the  Service 
is  renewing  their  designation. 

Effective  February  1.  13P1.  and 
terminating  January  31. 1994,  California 
and  Washington  are  designated  to 
provide  official  inspection  and  Class  X 
or  Y  weighing  functions  and  Kankakee 
is  designated  to  provide  official 
inspection  services  in  their  specified 
geographic  areas,  as  previously 
described  in  the  August  1  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  contacting  California  at  916- 
445-1202:  Washington  at  206-753-5066; 
and  Kankakee  at  815-932-2851. 

Authority:  Pub.  L  94-582,  90  Stat  2867.  as 
amended  (7  U.S.C.  71  etseq.). 


Dated:  December  10, 1990. 
|.  T,  Abshier, 

Director,  Compliance  Division. 
(FR  Doc.  90-30305  Filed  12-31-90:  8:45  am) 

BILUNG  CODE  341C^EN-F 


Request  for  Comments  on  the 
Designation  Applicants  in  the 
Geographic  Areas  Currently  Assigned 
to  the  Lincoln  (NE)  and  Omaha  (NE) 
Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (Service), 

ACTION:  Notice. 

SUMMARY:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  areas 
currently  assigned  to  Lincoln  Inspection 
Service,  Inc.  (Lincoln)  and  Omaha  Grain 
Inspection  Service,  Inc.  (Omaha). 
DATES:  Comments  must  be  postmarked 
on  or  before  February  19, 1991. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Paul  Marsden, 
RM,  FGIS,  USDA,  Room  0628  South 
Building.  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to  [PMARSDF.N/FGIS/USDAj. 
Telecopier  users  may  send  responses  to 
the  automatic  telecopier  machine  at  202- 
447-4628.  attention:  Paul  Marsden.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue.  S.W..  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Marsden.  telephone  (202)  4-S-34:8. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  November  1. 
1990.  Federal  Register  (55  FR  46088). 
Applications  were  to  be  postmarked  by 
December  3, 1990.  Lincoln  and  Omaha 
were  the  only  applicants  for  designation 
in  those  areas,  and  each  applied  for  the 
entire  area  currently  assigned  to  that 
agency. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  'o  this  designation 
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uctuin  and  include  pertinent  datii  to 
support  their  views  and  cunimenfs.  Ail 
comments  must  be  submitted  to  the 
Resources  Manajjement  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  m 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Fad«ral  Ragiatar,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

Authority:  Pub.  L  94-582.  90  Stat  2887.  as 
amended  (7  U  S  C.  71  etseq). 

U.iied  December  10,  1960. 
I  T.  ,\b8hier. 

Director.  Compliance  Division. 
|KR  Doc  90-00308  Filed  12-31-90,  8; 45  am| 

■LUNa  coot  M10-CN-r 


R«qu««t  for  DsslgnBtiori  Applicants  to 
Provide  OfftoM  Services  In  the 
Geographic  Area  Currently  Assigned 
to  the  Sioux  City  (lA)  and  Tischer  (lA) 
Agencies 

AOENCY:  Federal  Grain  Inspection 
Service  (Service). 
ACT10M:  Notice 

summary:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescnbed  in  the  Act.  This  notice 
announce!  that  the  designation  of  two 
agencies  will  terminate,  in  accordance 
with  the  Act.  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  official  services  in  the 
geographic  areas  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  the  Sioux  City  Inspection 
and  Weighing  Agency,  Inc,  (Sioux  City) 
and  A.  V.  Tischer  and  Son,  Inc. 
(Tischer). 

DATCS:  Applications  must  be 
postmarked  on  or  before  February  1, 
1901 

AOOHESSCS:  Applications  must  be 
submitted  to  Net!  E.  Porter,  Deputy 
Director,  Compliance  Division,  FGIS. 
USDA,  Room  1647  South  D-  ilding,  P.O. 
Box  96454,  Washington.  DC  20090-0454 
All  applications  received  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue.  S.W  ,  during  re^'ular  business 
huur.s 

FOR  FURTHER  INFORMATION  CONTACT: 

Neil  F,  Porter,  telephone  (202)  447-8262. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
(Irtermmed  not  to  be  a  rule  or  regulation 


as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
thereftire,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Sioux  City,  located  at  840  Clark  Street. 
Sioux  City,  lA  51101,  and  Tischer. 
located  at  137  10th  Street.  N.W..  Fort 
Dodge.  LA.  50501.  were  designated  under 
the  Act  on  July  1. 1986.  as  official 
agencies  to  provide  official  inspection 
services. 

The  designations  of  these  official 
agencies  terminate  on  June  30, 1991. 
Section  7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Sioux  City,  in  the  States  of 
Iowa.  Nebraska,  and  South  Dakota, 
pursuant  to  Section  7(f)(2)  of  the  Act. 
which  may  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

In  Iowa: 

Bounded  on  the  North  by  the  northern 
Iowa  State  line  from  the  Big  Sioux  River 
east  to  U.S.  Route  59: 

Bounded  nn  the  East  by  U.S.  Route  59 
south  to  B24:  B24  east  to  the  eastern 
O'Brien  County  line;  the  O'Brien  County 
line  south;  the  northern  Buena  Vista 
County  line  east  to  U.S.  Route  71;  U.S. 
Route  71  south  to  the  southern  Sac 
County  line; 

Bounded  on  the  South  by  the  Sac  and 
Ida  County  lines;  the  eastern  Monona 
County  line  south  to  State  Route  37; 
Stale  Route  37  west  to  State  Route  175; 
State  Route  175  west  to  the  Missouri 
River;  and 

Bounded  on  the  West  by  the  Missouri 
River  north  to  the  Big  Sioux  River;  the 
Big  Sioux  River  north  to  the  northern 
Iowa  State  line. 

In  Nebraska:  Cedar,  Dakota,  Dixon, 
Pierce  (north  of  U.S.  Route  20  and  west 
of  U.S.  Route  81),  and  Thurston 
Counties. 

In  South  Dakota: 

Bounded  on  the  North  by  State  Route 
44  (U.S.  18)  east  to  State  Route  11;  State 
Route  11  south  to  A54B;  A54B  east  to  the 
Big  Sioux  River; 

Bounded  on  the  East  by  the  Big  Sioux 
River;  and 

Bounded  on  the  South  and  West  by 
the  Missouri  River. 


The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment: 
Farmers  Elevator  Company,  and  Feeders 
Mill  h  Elevator,  Inc.,  both  in  Platte, 
Charles  Mix  County,  South  Dakota 
(located  inside  Aberdeen  Grain 
Inspection,  Inc's  area);  Charter  Oak 
Grain  &  Seed,  and  Delanty  Grain 
Company,  both  in  Charter  Oak, 
Crawford  County,  Iowa  (located  inside 
Fremont  Grain  Inspection  Department. 
Inc.'s  area);  Gooch  Seed  Mill,  and 
Ernie's  Seed  &  Field  Service,  both  in 
Storm  Lake,  Buena  Vista  County,  Iowa 
(located  inside  A,  V.  Tischer  and  Son. 
Inc's  area). 

The  geographic  area  presently 
assigned  to  Tischer,  in  the  Stale  of  Iowa, 
pursuant  to  Section  7(0(2)  of  the  Act, 
which  may  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

Bounded  on  the  North  by  Iowa- 
Minnesota  State  line  from  U.S.  Route  71 
east  to  U.S.  Route  1B9; 

Bounded  on  the  East  by  U.S.  Route 
169  south  to  State  Route  9:  State  Route  9 
west  to  U.S.  Route  169;  U.S.  Route  169 
south  to  the  northern  Humboldt  County 
line:  the  Humboldt  County  line  east  to 
State  Route  17;  State  Route  17  south  to 
C54;  C54  east  to  U.S.  Route  69:  U.S. 
Route  69  south  to  the  northern  Hamilton 
County  line;  the  Hamilton  County  line 
west  to  R38;  R38  south  to  U.S.  Route  20; 
U.S.  Route  20  west  to  the  eastern  and 
southern  Webster  County  lines  to  U.S. 
Route  169;  U.S.  Route  169  south  to  E18: 
El8  west  to  the  eastern  Greene  County 
line:  the  Greene  County  line  south  to 
U.S.  Route  30; 

Bounded  on  the  South  by  U.S.  Route 
30  west  to  E53;  E53  west  to  N44;  N44 
north  to  U.S.  Route  30;  U.S.  Route  30 
west  to  U.S.  Route  71;  and 

Bounded  on  the  West  by  U.S.  Route  71 
north  to  the  Iowa-Minnesota  State  line. 

The  following  locations,  outside  of  the 
above  contiguous  geographic  area,  are 
part  of  this  geographic  area  assignment: 
Farmers  Co-op  Elevator,  Boxholm, 
Boone  County  (located  inside  Central 
Iowa  Grain  Inspection  Service,  Inc.'s 
area);  and  Cargill,  Inc.,  Algona,  Kossuth 
County;  Big  Six  Elevator,  Burt,  Kossuth 
County;  Gold-Eagle,  Goldfield,  Wright 
County;  and  Farmers  Co-op  Elevator, 
Holmes,  Wright  County  (located  inside 
D.  R.  Schaal  Agency's  area). 

Exceptions  to  Tischer's  assigned 
geographic  area  are  the  following 
locations  inside  Tischer's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies; 

1.  D.  R.  Schaal  Agency:  Gold  Eagle 
Co-op.  Eagle  Grove,  Wright  County:  and 
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2.  Sioux  City  Inspection  and  Weighing 
Agency.  Inc.:  Gooch  Seed  Mill,  and 
Ernie's  Seed  &  Field  Service,  both  in 
Storm  Lake,  Buena  Vista  County. 

Interested  parties,  including  Sioux 
City  and  Tischer,  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(0  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  each 
specified  geographic  area  is  for  the 
period  beginning  July  1. 1991.  and  ending 
June  30, 1994.  Parties  wishing  to  apply 
for  designation  should  contact  the 
Compliance  Division,  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  seq.]. 

Dated:  December  10, 1990. 
|.  T,  Abshier, 

Director.  Comoliance  Division. 

(FR  Doc  9(V 30307  Filed  12-31-90:  8:45  am) 

BILLING  CODE  3410-EN-F 

Request  for  Comments  on  the 
Designation  Applicants  in  the 
McGregor,  Iowa,  Geographic  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (Service). 
ACTION:  Notice. 

summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  McGregor,  Iowa 
geographic  area. 

DATES:  Comments  must  be  postmarked 
on  or  before  February  19,  1991. 
ADDRESSES:  Comments  must  be 
submitted  in  wriling  to  Paul  Marsden, 
RM.  FGIS.  USDA.  Room  0628  South 
Building.  P.O.  Box  96454,  Washington, 
DC  20090-6454.  SprintMail  users  may 
respond  to  [PMARSDEN/FGIS/USDA), 
Telecopier  users  may  send  responses  to 
the  automatic  telecopier  machine  at  202- 
447-4628,  attention:  Paul  Marsden.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above'address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours  (7  CFR  1.27(b)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Marsden.  telephone  (202)  475-3428. 
SUPPLEMENTARY  INFORMATION: 
This  action  has  been  reviewed  and 


determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  area  in  the  November  1. 
1990.  Federal  Register  (55  FR  46088). 
Applications  were  to  be  postmarked  by 
December  3. 1990.  There  were  seven 
applicants  for  designation  in  the 
available  geographic  area.  Each  applied 
for  the  entire  geographic  area,  with 
several  also  applying  for  subdivisions 
thereof  as  an  alternative.  The  seven 
applicants  are:  1.  Central  Iowa  Grain 
Inspection  Service,  Inc.  (entire  area,  or 
any  geographic  subdivision  of  the  area]; 
2.  Eastern  Iowa  Grain  Inspection  and 
Weighing  Service.  Inc..  [entire  area,  or 
that  portion  east  of  the  western 
Allamakee  and  Clayton  county  lines];  3. 
Gary  M.  Bothwell.  Thomas  E.  Meyer. 
Beverly  J.  Bothwell.  and  Paula  Meyer, 
proposing  to  do  business  as  Iowa  Grain 
Inspection  Service.  Inc.  [entire  area):  4. 
Joyce  A.  White  and  Ronnie  R.  White, 
proposing  to  do  business  as  McGregor 
Grain  Inspection  and  Weighing 
Corporation,  Inc..  [entire  area  or  any 
geographic  subdivision  of  the  area);  5. 
lohn  H,  Oliver.  Inc..  dba  Keokuk  Grain 
Inspection  Service  [entire  area,  or 
Clayton  County  only,  or  any  division 
which  includes  Clayton  County);  6.  Mid- 
lovva  Grain  Inspection.  Inc.,  [entire  area 
or  any  geographic  subdivision  of  the 
area):  7.  David  L.  Avers  proposing  to  do 
business  as  Northeast  Iowa  Grain 
Inspection,  Inc.  fentire  area).  All 
applicants  plan  to  establish  at  least  one 
specified  service  point  within  the 
available  geographic  area  to  provide 
official  service. 

This  notice  provides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants  for 
designation.  Commenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  regarding 
applicants  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

Persons  or  firms  located  in  the 
McGregor.  Iowa,  geographic  area 
requiring  official  inspection  service 


should  contact  the  Wisconsin 
Department  of  .Agriculture.  Trade  and 
Consumer  Protection  at  608-266-7100  to 
obtain  service,  on  an  interim  basis,  until 
such  time  as  an  applicant  is  designated 
to  perform  official  services. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867,  as 
amended  (7  U.S.C.  "1  et  seq.). 

Dated;  December  21, 1990. 
|.  T.  Abshier. 

Director.  Compliance  Division. 

(FR  Doc.  90-30308  Filed  12-31-90:  8:45  amj 

BILLING  CODE  M10-£N-f 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-i63), 
notice  is  hereby  given  pf  the  following 
committee  meeting: 

Name:  Federal  Grain  Inspection 
Service  Advisory  Committee. 

Date:  January  17, 1991. 

Place:  Wyndham  Corpus  Christi 
Hotel,  900  North  Shoreline  Boulevard, 
Corpus  Christi,  Texas  78401. 

Time:  8:30  a.m. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  with  respect  to  the 
implementation  of  the  U.S.  Grain 
Standards  Act. 

The  agenda  includes  (1)  status  of 
funds.  (2)  updates  on  cost  reductions 
and  fees,  (3)  type  approval  and 
equipment  calibration,  (4)  status  of 
research  programs,  (5)  spring  wheat 
protein  calibration,  (6)  implementation 
of  the  "Grain  Quality  Title"  of  the  1990 
Farm  Bill,  (7)  status  of  standards  and 
regulations,  and  (8)  other  matters. 

The  meeting  will  be  open  to  the 
public.  Public  participafion  will  be 
limited  to  written  statements  unless 
otherwise  requested  by  the  Committee 
Chairman.  Persons,  other  than  members, 
who  wish  to  address  the  Committee  or 
submit  written  statements  before  or 
afier  the  meeting  should  contact  John  C. 
Foltz  Administrator,  FGIS,  U.S. 
Department  of  Agriculture.  P.O.  Box 
96454,  Washington,  DC  20090-6454, 
telephone  (202)  382-0219. 

Dated:  December  21, 1990. 
|ohn  C.  Foltz. 
Administrator. 
|FR  Doc  90-30309  Filed  12-31-90;  8:45  am) 

BILLING  CODE  3410-CN-F 
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DEPARTMENT  OF  COMMERCE 
IntanMtionai  Trad*  Admintstratkan 

fA-57O-«01] 

Hnal  Rasutts  of  Antidumping  Duty 
Adminiatrativa  Ravlawa;  Taparad 
Rollar  Baarlnga  and  Parta  Tharaof 
From  tt>a  Paopla'a  Rapublic  of  China 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
ACTION:  Notice. 


«v:  The  Department  of 
Commerce  has  issued  the  final  results  of 
its  1987-88  and  1988-89  administrative 
reviews  of  the  antidumping  duty  order 
on  tapered  roller  bearings  and  parts 
thereof  (TRBs)  from  the  People's 
Republic  of  China  (PRC).  The  reviews 
cover  Premier  Bearing  and  Equipment, 
Ltd.,  a  Hong  Kong  trading  company  and 
exporter  of  this  merchandise  to  the 
United  States.  Using  best  information 
available,  we  determined  the  dumping 
margin  to  be  0.97  percent  for  both 
reviews. 

EFFCCnvi  DATS:  January  2,  1991. 
FOR  FURTHER  MVOfMATION  CONTACT 
John  Beck  or  Kate  |ohnson.  Office  of 
Antidumping  lnvestigation.s.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230: 
telephone:  (202)  377-3464  or  377-8830. 
respectively. 
SUPPLEMENT  AAV  INFORMATION: 

Background 

On  October  15,  1990.  the  Department 
published  in  the  Federal  Register  (55  FR 
41735)  the  preliminary  results  of  the 
1987-88  and  1988-89  administrative 
reviews  of  the  antidumping  duty  order 
on  TRBs  from  the  PRC.  On  October  25. 
1990,  petitioner  requested  that  a  public 
hearing  be  held  for  both  reviews. 
Petitioner  (the  Timken  Company)  and 
respondent  filed  case  briefs  on 
November  14. 1990.  and  rebuttal  briefs 
on  Novemiwr  21. 1990.  A  public  hearing 
was  held  on  November  28,  1990.  The 
Department  has  now  completed  these 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act) 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  TRBs  from  the  PRC.  For  a 
portion  of  the  review  periods  such 
merchandise  was  ciassiHable  under 
items  680.30,  680.39,  681.10,  and  692J2  of 
the  Tariff  Schedules  of  the  United  States 
(TSUS).  Beginning  |anu<jr>'  1,  1989,  the 


merchandise  is  classifiable  under 
Harmonized  Tariff  Schedule  (UTS)  \Um 
numbers  8482.20.00,  8482.91. oaeo, 

8482  99.30.  8483.20.40.  8483  20.8a 

8483  30.8a  848^)90.20.  8483.90.30  and 
8483.90.80.  The  ffTS  and  TSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  wntten 
description  remains  dispositive 

The  reviews  cover  FYemier  Beanng 
and  Equipment.  Ltd.  (Premier),  an 
exporter  to  the  United  States  of  TRBs 
manufactured  in  the  PRC  The  first 
review  covers  the  period  February  6. 
1987.  through  .May  31. 1988.  The  second 
review  covers  the  penod  |une  1, 1988, 
through  May  31.  1989. 

Best  Information  Available 

On  October  15, 1990.  the  Department 
announced  in  the  preliminary  results  of 
the  1987-88  and  1988-89  antidumping 
duty  administrative  reviews  of  TRBs 
from  the  PRC  that  it  would  be  basmg 
these  results  on  best  information 
available  (BIA)  because  the  information 
submitted  by  Premier  was  inadequate. 
The  rate  seltcted  as  BLA  by  the 
Department  was  the  margin  rate 
calculated  for  Premier  in  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Tapered  Roller  Bearings  and 
Parts  Thereof  from  the  Peoples  Republic 
of  China  (52  FR  19748  (May  27,  1987)). 
The  Department  believed  that  this  rate 
was  the  most  appropriate  basis  for  BIA 
in  these  reviews  because  (1)  The  margin 
was  based  on  verified  information 
submitted  by  Premier  in  the  original 
investigation,  and  (2)  respondent  had 
attempted  to  cooperate  with  the 
Department  m  these  proceedings 

Both  petitioner  and  respondent  have 
commented  on  the  Department  s  use  of 
this  margin  as  BIA  (See  Comment  2  of 
the  Analysis  of  Comments  Received 
section  of  this  notice),  Petitioner  has 
also  proposed  four  alternative 
methodologies  to  be  used  as  BIA  (See 
Comments  3  and  4  of  the  Analysis  of 
Comments  Received  section  of  this 
notice).  However,  petitioner  has  not 
persuaded  the  Department  that  any  of 
these  alternative  methodologies  offer  a 
more  reliable  basis  for  BIA  m  this  case 
than  that  used  in  the  preliminary  results. 
Likewise,  respondent  s  argument  that 
the  information  it  presented  during  the 
course  of  the  two  administrative 
reviews  should  be  used  for  purposes  of 
the  final  results  (See  Comment  1  of  the 
Analysis  of  Comments  Received  section 
of  this  notice)  is  without  merit.  The 
information  submitted  by  respondent  on 
the  record  has  not  been  modified  since 
the  preliminary  results,  and  therefore 
remains  inadequate.  After  an  analysis  of 
both  parties'  comments  and  all  of  the 
information  on  the  record,  the 


Department  has  determined  that  the  0.97 
rate  continues  to  be  the  best  information 
available.  Accordingly,  we  are  using  this 
rate  in  the  final  results  of  these  two 
administrative  reviews. 

.Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  We 
received  case  and  rebuttal  briefs  from 
the  respondent  and  the  petitioner.  We 
also  received  a  case  brief  from  an 
interested  party.  Peer  Bearing  Company. 

Comment  1 

Respondent  argues  that  the 
Department  should  base  its  final  results 
on  the  information  it  submitted  during 
the  course  of  these  two  administrative 
reviews.  Respondent  contends  that  it 
has  submitted  for  these  reviews  the 
same  type  of  information  accepted  by 
the  Department  in  the  original 
investigation.  Premier  further  states  that 
it  has  provided  extensive  information  on 
these  sales,  including  sufficient 
information  to  enable  the  Department  to 
select  the  most  similar  third  country 
bearing  to  each  U.S.  bearing,  in  those 
cases  where  no  identical  comparison 
can  be  found.  Respondent  states  that 
even  if  the  Department  decides  that  it 
cannot  use  Premier's  information  on 
similar  product  matches,  the  sales  of 
identical  bearings  provide  an  adequate 
basis  for  sampiiitg  in  this  case. 

Petitioner  argues  that  the  data 
submitted  by  Premier  are  unusable. 
Petitioner  states  that  the  respondent  did 
not  provide  matching  information  for 
every  U.S.  and  appropriate  third  country 
bearing,  nor  did  respondent  provide  the 
acquisition  cost  information  requested 
by  the  Department.  Petitioner  also 
asserts  that  the  Department  should  not 
limit  its  analysis  to  matches  of  identical 
bearings  because  this  "sampling' 
technique  has  nothing  to  do  with 
scientific  sampling  or  representative 
transactions.  Therefore,  the  Department 
should  continue  to  reject  respondent's 
information. 

DOC  Position 

We  agree  with  petitioner.  Respondent 
did  not  supply  the  list  of  the  five 
matching  characteristics  requested  for 
every  U.S.  and  third  country  bearing, 
nor  did  it  report  the  acquisition  cost  of 
the  bearings  which  may  have  been  used 
as  the  basis  for  difference  in 
merchandise  adjustments.  Because  of 
this,  it  is  impossible  for  the  Department 
to  use  respondent's  information  for 
purposes  of  determining  identical 
matches,  or  the  most  similar  third 
country  bearing  with  which  to  match 
every  U.S.  bearing.  Nor  is  it  possible  to 
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calculate  an  adjustment  for  differences 
in  physical  characteristics  of  similar 
merchandise  as  required  by  section 
773(a)(4)(C)  of  the  Act.  Regarding  the 
use  of  identicals  only,  section  777A(b)  of 
the  Act  requires  that  any  sample  or 
average  used  shall  be  representative  of 
the  transactions  under  investigation. 
Respondent  has  not  provided  any 
information  that  would  lead  us  to 
conclude  that  the  use  of  identical 
comparisons  only  would  form  an 
adequate  basis  for  a  representative 
sample.  Furthermore,  even  if  the 
comparison  of  identicals  only  was 
considered  representative,  respondent 
has  not  provided  the  product 
characteristirs  necessary  for  us  to 
determine  identical  merchandise. 

Comment  2 

Respondent  argues  that  if  the 
Department  decides  that  it  must  use 
BIA,  the  rate  applied  in  the  preliminary 
results  is  the  most  appropriate. 
Respondent  notes  that  the  price 
information  in  the  original  investigation 
was  verified  by  the  Department. 
Respondent,  arguing  that  the 
Department  has  the  discretion  to 
consider  the  extent  of  a  respondent's 
cooperation  in  choosing  the  appropriate 
BIA  rate,  contends  that  the  selection  of 
BIA  rates  should  be  made  on  a  case-by- 
case  basis,  after  an  analysis  of  the 
information  on  the  administrative 
record.  Respondent  argues  that,  since  it 
coopeiated  with  the  Department,  a 
punitive  BIA  margin  would  be 
inappropriate.  Respondent  states  that  it 
furnished  extensive  information  on 
model  matches,  and  submitted  the 
substance  of  the  information  requested 
for  the  Y2  factor  (one  of  the  five 
essential  product  characteristics). 
Respondent  therefore  claims  that  it 
made  every  attempt  to  supply  requested 
information.  However,  it  was  unable  to 
provide  the  acquisition  cost  information 
because  it  purchased  bearings  from 
several  suppliers. 

Finally,  respondent  argues  that  the 
Department's  choice  of  BIA  in  the 
prelin^  nary  determination  is  consistent 
with  past  determinations,  e.g..  Final 
Result  of  Antidumping  Duty 
Administrative  Review:  Television 
Receivers,  Monochrome  and  Color,  from 
Japan  (55  FR  35916  (September  4. 1990)). 
A  punitive  BIA  rate  was  not  justified  in 
other  proceedings  with  facts  analogous 
to  the  facts  presented  in  these  reviews. 
These  proceedings  involved  cases  where 
the  respondent:  (1)  Was  unable  to 
participate  in  the  investigation  due  to 
circumstances  beyond  its  control:  (2) 
attempted  to  cooperate  bu.  were  unable 


to  provide  an  adequate  and  verified 
questionnaire  response;  or  (3)  provided 
substantially  complete  and  verified 
responses  but  failed  to  provide  certain 
requested  information  in  a  timely 
manner  or  in  the  form  required.  When 
these  factors  were  taken  into 
consideration,  respondent  notes  that  the 
Department  did  not  apply  the  most 
punitive  BIA  rate. 

Petitioner  argues  that  respondent  has 
refused  to  furnish  the  information 
requested  by  the  Department  necessary 
for  calculation  of  the  dumping  margins. 
Petitioner  notes  that  the  responses 
submitted  by  Premier  did  not  include  the 
five  matching  characteristics  for  every 
U.S.  and  third  country  bearing  that  was 
requested  by  the  Department, 
information  crucial  for  product 
matching.  Petitioner  further  argues  that: 
(1)  The  data  Premier  did  not  furnish  in 
these  reviews  were  within  the  control  of 
Premier  to  furnish:  (2)  the  information 
withheld  by  Premier  precludes  the 
Department  from  making  use  of  the 
information  Premier  did  submit;  (3)  the 
inform.ation  withheld  was  done  so 
purposely  to  prevent  the  disclosure  of 
the  true  extent  or  dumping  during  the 
review  periods:  (4)  any  "cooperation"  by 
Premier  was  purely  illusory;  (5) 
Premier's  actions  in  this  case  are 
inconsistent  with  a  conclusion  that 
Premier  attempted  to  cooperate:  (6)  an 
application  of  the  rate  from  the 
preliminary  determinations  will 
discourage  respondent  from  cooperating 
in  the  future;  and.  (7)  it  would  be  bad 
policy,  at  least  with  the  facts  in  this 
case,  for  the  Department  to  determine 
that  a  party  cooperated  merely  by 
permitting  the  submission  of  any 
information  at  all.  For  these  reasons, 
petitioner  argues  that  the  Department 
should  not  apply  a  benign  BIA  rate. 

DOC  Position 

We  agree  with  respondent  that  the 
proper  BIA  rate  is  the  one  found  for 
Premier  in  the  original  investigation. 
This  rate  was  calculated  from  venfied 
information  in  that  investigation. 
Furthermore,  the  Department  believes 
that  respondent  attempted  to  cooperate 
in  these  reviews.  Although  respondent 
was  not  able  to  follow  completely  the 
model  matching  directions  specified  by 
the  Depart.ment,  it  is  apparent  from  the 
record  in  these  proceedings  that  Premier 
made  an  effort  to  be  responsive.  We 
disagree  with  petitioner  that  respondent 
intentionally  withheld  this  information 
"to  prevent  the  disclosure  of  the  true 
extent  of  dumping  during  the  review 
periods."  The  totality  of  information  on 
the  record  does  not  support  this  claim. 
With  respect  to  petitioner's  concern 


about  Premier's  cooperation  in  future 
administrative  reviews,  the 
circumstances  of  each  administrative 
review  vary  and  decisions  regarding  the 
use  of  BLA  are  made  on  a  case-by-case 
basis.  If  a  BIA  rate  in  a  future  review 
becomes  necessary,  the  rate  selected 
will  depend  on  various  factors,  including 
the  level  of  cooperation  by  respondent 
Indeed,  we  would  anti'-ipate  that  if  the 
same  deficiencies  are  found  in  the  data 
in  a  subsequent  review,  it  is  likely  that 
any  BIA  margin  would  be  more  adverse. 

Comment  3 

Petitioner  contends  that  the  rate 
calculated  upon  remand  for  the  PRC 
exporter  of  TRBs.  the  China  National 
Machinery  Import  and  Export 
Corporation  (CMEC).  would  be  a  more 
reasonable  basis  for  BIA  than  the  rate 
found  for  Premier  in  the  same 
investigation.  Petitioner  states  that  this 
margin  was  calculated  from  the  original 
source  of  the  merchandise,  rather  than 
from  a  reseller.  Petitioner  also  contends 
that  this  rate  would  also  be  more  likely 
to  encourage  future  cooperation  from 
respondent. 

Respondent  argues  that  this  rate 
would  be  inappropriate  since  CMEC  is  a 
state-controlled-economy  supplier,  and 
therefore,  the  dumping  margin  found  in 
the  original  investigation  was  based  on 
surrogate  information,  which  has  no 
relationship  to  Premiers  sales. 

DOC  Position 

We  agree  with  respondent.  In  the 
original  investigation,  the  foreign  market 
value  for  CMEC  was  based  on  the 
factors  of  production  reported  by  the 
PRC  producers.  These  factors  were  then 
valued  using  surrogate  country 
information.  Premier's  sales  have  no 
relationship  to  this  surrogate 
information  used  to  calculate  the 
dumping  margin  for  CMEC  Petitioner's 
inference  that  it  is  preferable  iu  use  a 
rate  calculated  from  the  original  source 
of  the  merchandise,  rather  than  from  a 
reseller,  is  without  merit. 

Comment  4 

Petitioner  proposed  several  additional 
methodologies  for  calculating  a  BIA  rate 
that  "results  in  a  more  reasonable 
alternative  to  the  margin  rate  calculated 
for  Premier  in  the  original  investigation  " 
First,  petitioner  argues  that  the  margins 
contained  in  the  petition  are  the  m.ost 
reasonable  basis  for  BIA.  Petitioner 
states  that  according  to  §  353.37(a)  of 
the  regulations,  the  best  information 
available  may  include  the  factual 
information  submitted  in  support  of  the 
petition.  One  margin  suggested  by 
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petitioner  is  the  average  margin  of 
115.9%,  stated  publicly  in  the  petition.  In 
the  event  Premier's  actual  data  would 
show  lower  margins,  the  115.9%  rate 
would  be  sufficient  to  ensure  timely 
submissions  in  future  administrative 
reviews.  Petitioner  further  states  that 
the  proposed  method  for  BIA  is 
conservative  in  comparison  with  the 
Department's  practice  of  taking  the 
highest  margin  contained  in  the  petition 
for  each  of  the  product  types  in  the  final 
determination  of  Industrial  Belts  from 
lapan  (54  FR  15485).  Alternatively, 
petitioner  urges  thp  Department  to 
calculate  margins.for  Premier's  U.S. 
sales  that  were  r(isreported  as  third 
country  sales.  F/hally,  petitioner  states 
that  a  margin/ibuld  be  calculated  that 
cQxags_£io«*fto  the  margins  alleged  in 
the  petition  by  using  high  volume 
transactions  and  looking  at  high-volume 
part  numbers  from  respondent's  sales 
information. 

Respondent  contends  that  the 
Department  is  not  required  to  use 
information  submitted  in  support  of  the 
petition  as  BIA.  Respondent  argues  that 
the  rate  proposed  by  petitioner  is 
unverified,  out  of  date  and  that  its 
cooperation  in  these  reviews  does  not 
merit  application  of  an  adverse  BIA  rate. 

Regarding  petitioner's  second 
methodology,  respondent  argues  that 
petitioner's  basis  for  calculating 
dumping  margins  is  incomplete  and 
inaccurate.  For  example,  exhibit  4  of 
petitioner's  case  brief  contains 
calculations  only  for  those  sales  that 
were  incorrectly  reported  as  third 
country  sales. 

Regarding  petitioner's  third 
methodology,  respondent  states  that  in 
exhibit  5.  petitioner  calculated  Premier's 
margins  on  a  highly  selective  and 
incomplete  basis.  Petitioner  compared 
only  three  part  numbers  out  of  the  22 
sold  in  the  United  States  during  the 
198"-88  review  period  that  have 
identical  third  country  matches,  and 
only  seven  of  the  36  part  numbers  sold 
to  the  United  States  during  the  1988-89 
review  period  that  have  identical  third 
country  matches.  Further,  the 
comparisons  selected  by  Timken  are  not 
complete.  Respoiidcnl  also  contends 
that  petitioner's  calculations  contain 
numerous  errors.  Although  petitioner 
claims  to  have  used  the  price 
information  submitted  by  Premier,  it 
miscalculated  Premiers  net  U.S.  prices 
in  28  out  of  48  sales  it  had  selected  for 
the  1987-88  period 

DOC  Position 

We  agree  with  respondent.  The  rale 
contained  in  the  petition  has  not  been 
verified.  The  0.97  margin  used  for  these 
final  results  is  based  on  information 


verified  in  the  original  investigation. 
Furthermore,  an  application  of  the  rate 
found  in  the  petition  is  not  appropriate 
given  the  level  of  cooperation  exhibited 
by  respondent.  In  addition,  there  is  no 
basis  for  the  Department  to  base  a 
margin  solely  on  U.S.  sales  that  were 
misreported  as  third  country  sales,  while 
ignoring  all  other  reported  sales. 
Likewise,  it  would  be  inappropriate  for 
the  Department  to  base  a  margin  on 
high-volume  part  numbers  from 
respondent's  sales  information,  while 
disallowing  all  other  sales. 

Final  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we 
determine  the  margin  to  be: 


lC-333-502) 

Deformed  Steel  Concrete  Reinforcing 
Bar  (REBAR)  From  Peru; 
Determination  Not  To  Revoke 
Countervailing  Duty  Order 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 


Manufacturer/ 
exporter 

Review  perKXJ 

Margin 
(percent) 

Premief 

2/06/87-5/31/88 
6/01/88-5/31/89 

097 

Premief „ 

097 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  at  that  rate  on  all  appropriate 
entries.  Individual  differences  between 
United  States  Price  and  Foreign  Market 
Value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  concerning 
Premier  directly  to  the  Customs  Service. 

Furthermore,  as  provided  for  in 
section  751(a)(1)  of  the  act,  the 
Department  will  require  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  on  entries  of  this 
merchandise  from  Premier.  For  any 
entries  of  this  merchandise  from  a  new 
exporter,  whose  first  shipments 
occurred  after  May  31, 1989,  and  who  is 
unrelated  to  the  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  0.97  percent  shall  be  required.  This 
deposit  requirement  is  effective  for  all 
shipments  of  TRBs  from  the  PRC  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
§  353.22(c)(8)  of  the  Department's 
regulations  (19  CFR  353.22(c)(8)(1990)). 

Dated:  December  24. 1990. 

Francis  |.  Sailer. 

Acting  Assistant  Secretary  for  Import 

Administration. 

jFR  Ddc  90-30605  Filed  12-31-90:  8:45  am) 

BILLING  COOC  3<10-OS-M 


summary:  The  Department  of 

Commerce  is  notifying  the  public  of  its 

determination  not  to  revoke  the 

countervailing  duty  order  on  rebar  from 

Peru. 

EFFECTIVE  DATE:  January  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beth  Chalecki  or  Maria  MacKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S 
Department  of  Commerce,  Washington, 
DC  20230:  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 
October  31, 1990,  the  Department  of 
Commerce  (  "the  Department") 
published  in  the  Federal  Register  (55  FR 
45834)  its  intent  to  revoke  the 
countervailing  duty  order  on  rebar  from 
Peru  (40  FR  48819;  November  27, 1985). 
On  November  29,  1990,  Chaparral  Steel 
Company  objected  to  our  intent  to 
revoke  the  order.  Therefore,  in 
accordance  with  19  CFR  355.25(d)(4) 
(iii),  we  will  not  revoke  the  order. 

Dated:  December  21, 1990. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  90-30603  Filed  r-Sl-OO;  6:45  am] 

WLLING  CODE  3510-OS-M 


IC-549-503J 

Rice  From  Thailand;  Final  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  Final  results  of 
countervailing  duty  administrative 
review.  

SUMMARY:  On  June  25. 1990,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  rice  from  Thailand.  We  have  now 
completed  that  review  and  determine 
the  total  bounty  or  grant  during  the 
period  January  27. 1936  through 
December  31. 1986  to  be  0.35  percent  ad 
valorem.  In  accordance  with  19  CFR 
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355.7.  any  rate  less  than  0.50  percent  ad 

valorem  is  de  minimis. 

EFFECTWE  DATE:  January  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sylvia  Chadwick  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  25, 1990.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (55  FR  25856)  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  rice  from  Thailand  (51  FR  12358; 
April  10, 1986.)  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

imports  covered  by  this  review  are 
shipments  of  Thai  rice  including  rice  in 
the  husk  (paddy  or  rough);  husked 
(brown)  rice  including  basmati  and 
other;  semi-milled  or  wholly-milled  rice, 
whether  or  not  polished  or  glazed, 
inlcuding  parboiled  and  other,  and 
broken  rice.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  130.5000, 130.5600. 
130.5800, 131.3000  and  131.3300  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under  item 
numbers  1006.10.00, 1006.20.20, 
1006.20.40,  1006.30.10,  1006.30.90  and 
1006.40.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  the  period  January 
27, 1986  through  December  31. 1986  and 
twelve  programs:  (1)  Export  Packing  and 
Stocking  Credits.  (2)  Public  Warehouse 
Organization.  (3)  Marketing 
Organization  for  Farmers.  (4) 
Agricultural  Cooperative  Federation  of 
Thailand.  (5)  Market  Intervention 
Program  of  the  Ministry  of  Interior,  (6) 
Paddy  Rice  Mortgage  Program,  (7) 
Paddy  Rice  Raising  Project  and 
Compensatory  Interest  Payments 
Program  for  Millers.  (8)  Supplementary 
Program  to  Implement  the  Government's 
Rice  Policy — Preferential  Financing  to 
Rice  Millers,  (9)  Incentives  for 
International  Trading  Firms.  (10)  Tax 
Certificates  for  Exporters.  (11)  Export 
Processing  Zones,  and  (12)  Export 
Promotion  Fund. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  petitioner  and 
respondent. 

Comment  1:  The  respondent  asserts 
that  the  Department,  by  using  the 
domestic  value  of  milled  rice  to 
calculate  the  benefit,  overstated  the 
benefit  from  the  subsidy  programs  to  the 
millers.  By  using  domestic  prices,  the 
Department  failed  to  account  for  the  fact 
that  the  rice  does  not  go  directly  from 
the  millers  to  the  U.S.  market.  To 
calculate  the  benefit  from  these 
programs,  the  respondent  proposes  that 
the  Department  adjust  the  benefit 
calculation  by  using  the  average  price  of 
rice  exported  to  the  United  States  which 
includes  the  trading  company's  mark-up. 

Department's  position:  We  agree. 
Countervailing  duties  are  assessed  on 
the  exported  value  of  rice.  Therefore,  we 
have  adjusted  our  calculations  to  reflect 
the  difference  between  the  average 
domestic  price  for  milled  rice  (which 
was  the  basis  of  our  calculation  of  the 
benefit  to  the  millers)  and  the  average 
export  price  of  rice  to  the  United  Slates. 
Consequently,  the  benefits  from  the 
Compensatory  Interest  Payments 
Program  for  Millers  and  the  Preferential 
Financing  Program  to  Rice  Millers  are 
0.0051  percent  ad  valorem  and  0.0005 
percent  ad  valorem,  respectively.  See 
also  Comments  4  and  6  of  this  notice. 

Comment  2:  The  respondent  argues 
that  petitioner's  claim  that  higher  prices 
paid  to  paddy  farmers  under  the  ACFT. 
MOI  and  MOF  programs  provide  a 
subsidy  on  milled  rice  is  inappropriate. 
The  respondent  asserts  that  the  higher 
prices  paid  to  paddy  farmers  did  not 
decrease,  but  in  fact  increased,  the  cost 
of  milled  rice.  Therefore,  there  was  no 
competitive  benefit  bestowed  on  milled 
rice.  Further,  the  provisions  of  section 
771B  of  the  Tariff  Act  cannot  be  applied 
in  this  case  because  section  771B  was 
not  in  effect  during  the  review  period 
and  the  limited-value-added  test  is  not 
satisfied. 

Department's  position:  We  disagree. 
The  Department  determines  that  these 
programs  provided  benefits  to  paddy 
farmers,  the  producers  of  the  raw 
agricultural  product  in  this  case.  There 
is  no  requirement  in  the  countervailing 
duty  law  that  in  this  type  of  situation, 
the  benefit  from  a  program  must  result 
in  a  lowering  of  the  price  of  the  raw 
agricultural  product  in  order  for  the 
program  to  be  countervailable.  Although 
section  771B  was  implemented  after  the 
review  period,  its  purpose  was  to  codify 
the  Department's  practice  and  it 
constitutes  an  integral  part  of  the  statute 


that  the  Department  administers.  See 
House  Conf.  Rep  No.  100-576. 1988  U.S. 
Code  Cong.  Adm.  News.  p.  1547. 1621. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Rice  from 
Thailand  (Final  Determination).  (54  FR 
12356;  April  10, 1986)1.  the  Department 
determined  that  there  is  a  single, 
continuous  line  of  production  from 
paddy  rice  to  milled  rice.  In  this  review, 
the  Department  established  that  the 
difference  between  paddy  rice  and 
milled  rice  in  terms  of  price  is  30  percent 
which  must  include  the  cost  of  milling 
operations,  selling  costs,  and  profits. 
Milling  operations,  consisting  primarily 
of  parboiling,  removing  the  rice  hulls, 
and  removing  the  bran  layer,  do  not 
change  the  essential  character  of  the 
rice.  As  a  result,  the  Department 
established  that  the  processing 
operation  itself  adds  only  limited  value 
to  the  raw  commodity,  because  the 
processing  has  not  changed  the  essential 
character  of  the  rice.  Therefore,  we 
determine  that  subsidies  found  to  be 
provided  to  paddy  rice  are  deemed  to  be 
provided  with  respect  to  the 
manufacture,  production,  or  exportation 
of  milled  rice  in  accordance  with 
Department's  practice  as  codified  in 
section  771B  of  the  Tariff  Act. 

Comment  3:  The  petitioner  asserts 
that  the  Department  erred  in  the 
calculation  of  the  benefit  bestowed  by 
the  Export  Packing  and  Stocking  Credit 
(EPC)  program.  The  petitioner  claims 
that  the  questionnaire  response  (1) 
Reported  loans  for  shipments  made 
during  the  review  period  rather  than 
loan  repayments  made  during  the 
review  period,  and  (2)  that  the 
Department  did  not  consider  the  benefit 
from  loans  made  prior  to  the  review 
period  but  repaid  during  the  review 
period. 

The  respondent  argues  that  the 
Department  correctly  calculated  the 
benefit  from  the  EPCs  m  the  preliminan, 
results  because  all  loans  issued  prior  to 
the  review  period  had  interest  prepaid 
Therefore,  only  loans  issued  during  the 
review  period  with  interest  payments 
due  during  the  review  penod  provided  a 
countervailable  benefit. 

Department  s  position:  The 
Department  considers  a  benefit  from  a 
loan  to  occur  when  an  interest  payment 
is  due.  We  verified  that  under  new  Bank 
of  Thailand  (BOT)  regulations  dated 
January  2. 1986,  interest  on  the  EPCs  is 
paid  on  the  due  date  of  the  loan.  Prior  to 
the  new  regulations,  interest  was  paid  at 
the  time  the  loan  was  issued.  Therefore 
on  loans  made  prior  to  the  review 
period,  interest  was  prepaid  and  no 
interest  payments  on  them  were  due 
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during  the  review  period.  In  calculating 
the  benefit,  we  included  all  loans  with 
interest  payments  due  during  the  review 
period. 

Comment  4:  The  petitioner  contends 
that  all  three  Marketing  Organization  for 
Farmers  (MOF)  programs  operating 
during  the  review  period  provided  direct 
subsidies  to  the  producers  of  paddy  rice 
because  the  MOF  purchased  or  accepted 
payment  in  paddy  rice  directly  from  the 
producers  at  above  market  prices. 
Pursuant  to  section  771B  of  the  Tariff 
Act.  the  petitioner  argues  that  these 
programs  must  be  deemed  to  have 
provided  subsidies  to  the  production 
and  exportation  of  milled  rice. 

The  respondent  maintains  that 
because  none  of  the  rice  purchased 
under  these  programs  was  exported  to 
the  United  States,  there  was  no 
counfervailable  benefit  under  this 
program. 

Department's  position:  We  verified 
that  under  the  Payment-in-Kind  Program 
and  the  1:1  Paddy  Rice  Purchase 
Program,  the  MOF  accepted  and 
purchased  paddy  rice  at  the  prevailing 
market  price.  Therefore,  we  determine 
that  these  programs  did  not  provide 
countervailable  benefits  to  milled  rice. 
Under  the  Supplemental  Program  to 
Purchase  Paddy  Rice  from  Farmers,  the 
MOF  purchased  paddy  rice  at  about  10 
percent  above  the  prevailing  market 
price.  We  determine  that  the  producer  of 
paddy  rice  received  a  benefit  from  this 
program  in  the  form  of  a  higher  gate 
price  for  his  paddy  rice.  The  Department 
considers  any  domestic  subsidy 
provided  to  producers  of  paddy  rice  to 
be  provided  to  the  production  or 
exportation  of  milled  rice  (See  Comment 
2).  To  calculate  the  benefit  from  this 
program,  we  multiplied  the  difference 
between  the  average  farm  gate  price  and 
the  MOF  price  for  paddy  rice  by  the 
volume  of  paddy  rice  purchased  by  the 
MOF  under  this  program  and  allocated 
the  result  over  the  value  of  sales  of 
milled  rice  during  the  review  period.  We 
then  adjusted  this  benefit  to  reflect  the 
difference  between  the  average 
domestic  price  for  rice  and  the  average 
export  price  of  rice  to  the  Untied  States 
On  this  basis,  we  determine  the  benefit 
from  this  program  to  be  0.11  percent  ai! 
valorem  during  the  review  period. 

Comment  5:  The  petitioner  asserts 
that  the  Department  erred  in  its 
conclusion  that  the  preferential  loans 
received  by  the  Agricultural  Cooperative 
Federation  of  Thailand  ( ACFT)  were  not 
used  to  purchase  paddy  rice.  Based  on 
ddia  obtained  from,  the  questionnaire 
response,  the  petitioner  maintains  that 
the  loans  were  used  to  purchase  paddy 
ru;e  and  that  the  paddy  rice  producers 
received  a  benefit  from  this  program  in 


the  form  of  a  higher  gate  price  for  paddy 
rice. 

The  respondent  states  that  these  loans 
are  not  counter\'ailable  because  none  of 
the  loans  were  due  during  the  review 
period.  The  respondent  also  maintains 
that  because  none  of  the  rice  purchased 
under  these  programs  was  exported  to 
the  United  States,  there  was  no 
countervailable  benefit  under  this 
program. 

Department's  position:  We  disagree 
with  the  petitioner.  We  verified  that, 
during  the  review  period,  none  of  the 
ACFT  loans  were  used  for  purchasing 
paddy  rice.  Furthermore,  we  also 
verified  that  none  of  the  loans  were  due 
or  repaid  during  the  review  period. 
Therefore,  the  Department  determines 
that  no  countervailable  benefit  was 
provided  from  these  loans  during  the 
review  period. 

Comment  6  The  petitioner  asserts 
that  the  Department  erred  in  not 
analyzing  the  preferential  loans  made  to 
millers  by  the  Ministry  of  Interior 
(MOE).  The  petitioner  maintains  that  the 
loans  enabled  millers  to  buy  paddy  rice 
at  above  local  market  prices  and 
therefore  the  producers  of  paddy  rice 
received  a  benefit.  Therefore,  the 
petitioner  argues  that  the  MOI  program 
should  be  deemed  to  have  provided 
subsidies  with  respect  to  the  production 
and  exportation  of  milled  rice. 

The  respondent  states  that  the 
benefits  received  by  the  millers  from  the 
preferential  loans  under  this  program 
were  offset  by  the  higher  prices  paid  to 
paddy  rice  producers.  Respondent 
implies  that  the  net  subsidy  is  lower 
because  millers  must  pay  a  higher  price 
than  the  local  market  price  to 
participate  in  the  loan  program. 

Department's  position:  We  agree  with 
the  petitioner.  Loans  were  provided  by 
the  MOI  to  compensate  millers  for 
purchasing  rice  at  above  market  prices 
from  needy  paddy  farmers  who 
produced  less  than  10  tons  of  paddy  rice 
each  year  and  lived  in  remote  areas  of 
Thailand.  Because  this  loan  program 
was  limited  to  a  specific  group  and  the 
interest  rate  was  inconsistent  with 
commercial  considerations,  we 
determine  that  this  program  provided 
countervailable  benefits  to  the  rice 
millers  during  the  review  period. 

The  rice  millers  received  preferential 
loans  for  the  purpose  of  buying  paddy  at 
a  price  decreed  by  the  government  to  be 
higher  than  market  prices.  There  is  no 
provision  in  the  Tariff  Act  which  allows 
an  offset  such  as  that  claimed  by 
respondent.  The  millers  paid  no 
application  fee.  deposit,  or  similar 
payment  to  receive  the  loans;  there  was 
no  deferred  receipt  mandated  by  the 
government;  and  there  were  no  export 


taxes,  duties,  or  other  charges  levied  on 
the  export  of  this  merchandise 
specifically  intended  to  offset  the 
subsidy  received.  See  section  771(6)  of 
the  Tariff  Act.  Therefore,  no  offset  was 
made, 

To  calculate  the  benefit  of  the 
preferential  loans  to  the  millers  from 
this  program,  we  used  as  our  benchmark 
the  verified  weighted-average  interest 
rate  of  12.27  (Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review:  Rice  From  Thailand),  (55  JR 
25856;  June  25, 1990)).  We  allocated  the 
interest  due  at  the  benchmark  rate  over 
the  value  of  milled  rice  and  then 
adjusted  this  benefit  to  refiect  the 
difference  between  the  average 
domestic  price  for  rice  and  the  average 
export  price  of  rice  to  the  United  States. 
On  this  basis,  we  determine  the  benefit 
from  this  program  to  be  0.01  percent  ad 
valorem  during  the  review  period. 

We  also  determine  that  the  producer 
of  paddy  rice  received  a  benefit  from 
this  program  in  the  form  of  a  higher  gate 
price  for  his  paddy  rice.  As  noted  in 
Comment  2,  the  Department  considers 
any  domestic  subsidy  provided  to 
producers  of  paddy  rice  to  be  provided 
to  the  production  or  exportation  of 
milled  rice. 

To  calculate  the  benefit  to  the  paddy 
rice  producers  from  this  program,  we 
multiplied  the  difference  between  the 
average  farm  gate  price  and  the  MOI 
price  for  paddy  rice  by  the  volume  of 
paddy  rice  purchased  by  the  MOI  under 
this  program  and  allocated  the  result 
over  the  value  of  sales  of  milled  rice 
during  the  review  period.  We  then 
adjusted  this  benefit  to  refiect  the 
difference  between  the  average  export 
price  of  rice  to  the  United  States.  On  this 
basis,  we  determine  the  benefit  from 
this  program  to  be  0.0005  percent  ad 
valorem  during  the  review  period. 

Comment  7:  The  petitioner  alleges  that 
the  Department  erred  in  the  Final 
Determination  that  the  construction  of 
irrigation  facilities  by  the  Thai 
government  did  not  provide  a 
countervailable  benefit  to  the  producers 
of  rice.  The  petitioner  asserts  that 
documentation  submitted  in  this  review  ^ 
shows  that  other  crops  benefit  only 
incidentally  from  using  facilities  that 
were  built  almost  exclusively  for  the  use 
of  rice  producers  and  argues  that  the 
government-subsidized  irrigation 
system:  (1)  Was  intended  to  benefit  rice 
production;  (2)  was  targeted  to  areas 
primarily  suitable  for  nee  production; 
and  (3)  was  used  primarily  (95  percent) 
for  rice  production.  Therefore,  the 
Department  should  determine  that  the 
construction  ofjrrigation  facilities 
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conferred  a  countervailable  benefit  on 
the  producers  and  exporters  of  rice. 
The  respondent  contends  that  the 
petitioner  presented  no  new  data  on 
changed  circumstances  with  respect  to 
these  programs  that  would  warrant  the 
Department  to  change  its  position  from 
the  Final  Determination. 

Department's  position:  The 
Department  does  not  reexamine 
programs  previously  found  out 
countervailable  unless  there  is  evidence 
of  a  change  in  the  program  or  its 
application.  The  documentation 
submitted  by  the  petitioner  presented  no 
new  information  regarding  the  Thai 
government's  irrigation  programs. 
Therefore,  the  Department  continues  to 
uphold  its  position  in  the  Final 
Determination  that  this  program  is  not 
countervailable. 

Comment  8:  The  petitioner  submits 
that  the  Department  erred  in  not 
reexamining  the  fertilizer  programs 
determined  not  to  be  countervailable  in 
the  Final  Determiination.  The  petitioner 
contends  that  the  documentation 
submitted  during  the  review  period 
demonstrates  that  the  principal  purpose 
of  the  MOF.  the  BAAC  and  the  ACFT 
fertilizer  programs  is  to  benefit  rice 
production  by  providing  fertilizer  at 
below  market  prices. 

The  respondent  contends  that  the 
petitioner  presented  no  new  data  on 
changed  circumstances  with  respect  to 
these  programs  that  would  warrant  the 
Department  to  change  its  position  from 
the  Final  Determination. 

Department 's  position:  We  disagree 
with  the  petitioner.  The  documentation 
submitted  by  petitioner  presented  no 
new  information  regarding  the  Thai 
government's  fertilizer  programs. 
Therefore,  the  Department  continues  to 
uphold  its  position  in  the  Final 
Determination  that  these  programs  are 
not  countervailable. 

Comment  9:  The  petitioner  argues  that 
the  deposit  rate  should  be  adjusted  to 
reilect  the  activation/reactivation  of 
programs  immediately  after  the  review 
period.  The  petitioner  points  out  that  the 
questionnaire  response  states  that  the 
MOF  Supplementary  Program,  the  MOF 
Payment-in-Kind  and  1:1  programs,  the 
ACFT  credit  for  cooperative  program. 
and  the  MOI  program  to  assist  paddy 
farmers  were  all  extended  into  1987  and 
the  Paddy  Rice  Mortgage  Program  was 
reactivated. 

'Ihe  respondent  argues  that 
adjustments  to  the  duty  deposit  rate  are 
niiide  only  in  cases  in  which  program- 
wide  changes  have  occurred  prior  to  the 
preliminary  results  and  where  the 
changes  are  verifiable. 

Department 's  position:  The 
Department  will  adjust  the  duty  deposit 


rate  in  cases  where  (1)  Program- wide 
changes  have  occurred  subsequent  to  a 
review  period  but  before  the  issuance  of 
the  preliminary  results  of  review,  and  (2) 
where  the  changes  are  quantifiable. 
Because  we  have  no  basis  for 
quantifying  the  future  benefit  from  these 
program.s.  we  have  followed  cur  long- 
standing practice  of  determining  the 
deposit  rate  based  upon  the  total 
bounties  or  grants  found  during  the 
review  period. 

Final  Results  of  Review 

After  considering  the  comments 
received,  we  determine  the  total  bounty 
or  grant  during  the  period  January  27. 
1986  through  December  31. 1986  to  be 
0.35  percent  aJ  valorem.  In  accordance 
with  19  CFR  355.7.  any  benefit  less  than 
0.50  ad  valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  a!!  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  27. 1986  and  exported  on 
or  before  December  31. 1986. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  waive  the 
collection  of  cash  deposits  of  estimated 
countervailing  duties  on  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  waiver  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  December  24,  1990. 
Francis  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  90-30604  Filed  12-31-90;  8;45  am| 

BILUNG  CODE  3S10-DS-M 


[C-357-048) 

Certain  Textiles  and  Textile  Products 
From  Argentina;  Determination  Not  To 
Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  certain 
textiles  and  textile  products  from 


Argentina,  specifically  men's  and  boys' 
woolen  garments. 

EFFECTIVE  DATE:  January  2, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Lorenza  Olivas  or  Maria  MacKay,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION:  On 

October  31. 1990.  the  Department  of 
Commerce  ( "the  Department") 
published  in  llic  Federal  Register  (55  FR 
45834)  its  intent  to  revoke  the 
countervailing  duty  order  on  certain 
textiles  and  textile  products  from 
Argentina  (48  FR  53421;  November  16. 
1978).  In  accordance  with  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Com.merce  will  conclude  that  an  order  is 
no  longer  of  interest  to  interested  parties 
and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by 
the  last  day  of  the  fifth  anniversary 
month.  We  had  not  received  a  request 
for  an  administrative  review  of  the  order 
for  the  last  four  consecutive  annual 
anniversary  months. 

On  November  15. 1990.  the 
Amalgamated  Clothing  and  Textile 
Workers  Union  objected  to  our  intent  to 
revoke  the  order.  Therefore,  we  no 
longer  intend  to  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated:  December  24. 1990. 
Roland  L  NfacDonald, 
Acting  Deputy  Assistant  Secretary  fof 
Compliance. 
(FR  Doc.  90-30602  Filed  12-31-90;  8:45  am) 

BILLING  CODE  3510-DS-ll 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  New  Mexico 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  statutory 
authority  (15  USC  1512)  and  Executive 
Order  11625  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  an  MBDC  for  approximately  a 
three-year  period,  subject  to  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $184,260  in  Federal  funds 
and  a  minimum  of  S32.516  in  non- 
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Federal  contributions  for  the  budget 
period  July  1.  1991  to  June  30. 1992.  Cost- 
sharing  contributions  may  be  m  the  form 
of  cash  contributions,  client  fees  for 
services,  in-kind  contrihutjors,  or 
combinahons  therpof  The  MBDC  will 
operate  in  the  Albuquerque  St>>ndard 
Metropolitan  Statistical  Area  (SMSA). 

The  funding  instrument  for  the  MBDC 
will  be  a  ctroperafive  agreement. 
Competition  is  open  to  indniduals,  non- 
profit and  for-profit  organizations,  local 
and  state  go\'emment3.  American  Indian 
tribes,  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minonty  business  community  for 
the  estabhshment  and  operdtion  of 
viable  minority  bosinesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordiiiate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms,  offer  a  f'jli  range 
of  management  and  technical 
assistance,  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Apptications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  busmesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firms  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (30  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70^ 
of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDC's  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(M&TA)  rendered  must  be  charged  by 
MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour.  MBDC's  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  $600,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MBDC  may  continue  to  operate 
after  the  initial  competitive  year  for  up 
to  two  additional  budget  periods. 
Periodic  reviews  culminating  m  year-lo- 
date  quantitative  and  qualitative 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 


such  factors  as  a  MBDCs  satisfactory 
performance,  the  availabihty  of  funds 
and  Agency  priorities. 
CLOS1NQ  DATE:  The  closing  date  for 
applications  is  January  31, 1991. 
Applicants  should  mail  the  completed 
applications  to  the  office  specified  in  the 
project  announcement.  MBDA  will 
accept  only  those  applications  (1)  Which 
are  received  by  the  closing  date  or  (2) 
which  show  acceptable  evidence  of 
mailing  on  or  before  the  closing  date. 
Acceptable  evidence  consists  of  (1)  A 
legible  U.S.  Postal  Service  postmark  or 
(2)  a  legible  mail  or  courier  service 
receipt  dated  on  or  before  the  closing 
date.  Applications  must  be  post  marked 
on  or  before  January  31.  1990. 
Anticipated  processing  time  of  this 
award  is  120  days. 

ADDRESSES:  Dallas  Regional  Office.  1100 
Commerce  Street,  suite  7B23.  Dallas. 
Texas  75242-0790,  (214)  767-«001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Guevara,  Dallas  Regional 
Office. 

SUPPLEMEKTARY  INFORMATION: 
Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this 
program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  A  pre-bid  conference  will  be 
held  on  January  15. 1991  in  the  Federal 
Building  at  517  Gold  Avenue,  room  1410 
in  Albuquerque.  New  Mexico  at  9;30 
a.m. 

Il.a00  Minonty  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Notice:  Applicants  who  hawe  an 
outstanding  account  receivaWe  with  the 
Federal  Goverrunent  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of  are 
made  to  pay  the  debt. 

Notice:  Section  319  of  Public  Law  101- 
121  generally  prohibits  recipients  of 
Federal  contracts,  grants,  and  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  specific  contract,  grant, 
or  loan.  .A  "Certification  for  Contracts. 
Grants  Loans,  and  Cooperative 
Agreements "  and  the  SF-LLL 
"Disclosure  of  Lobbying  Activities"  (if 
applicable),  is  required. 

Notice:  Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  Part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  19aa  each  applicant 
must  make  the  appropriate  certification 


as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Notice:  Awards  under  this  program 
shall  be  subject  to  all  Federal  and 
Departmental  regulations,  policies,  and. 
procedures  applicable  to  Federal 
assistance  awards. 

Notice:  A  false  statement  on  the 
application  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment. 

Dated;  December  27. 1990. 
Malda  Cabrera. 

Regional  Dimctor.  Dallas  Rpgional  Office. 
[FR  Doc.  90-30624  Filed  12-31-90,  8:45  am) 
•ttLMS  CODE  3S10-24-M 


Business  Development  Center 
Applications;  Texas 


agency:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 


summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
com.petitive  applications  under  statutory 
authority  (15  USC  1512)  and  Executive 
Order  11625  its  Minority  Business 
Development  Center  (MBDC)  Program  to 
operate  an  BMDC  for  approximately  a 
three-year  period,  subject  to  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  12  months  is 
estimated  at  $276,250  in  Federal  funds 
and  a  minimum  of  $48,750  in  non- 
Federal  contributions  for  the  budget 
period  fiily  1. 1991  to  June  30. 1992.  Cost- 
sharing  contributions  may  be  in  the  form 
of  cash  contributions,  client  fees  for 
services,  in-kind  contributions,  or 
combinations  thereof.  The  MBDC  will 
operate  in  the  San  Antonio  Standard 
Metropolitan  Statistical  Area  (SMSA). 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  slate  governments.  American  Indian 
tribes,  and  educational  institutions. 

The  MNDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms,  offer  a  full  range 
of  management  and  technical 
assistance,  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
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capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  business, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  dev  .'lopment 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
including  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
>^       of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDC's  shall  be  required  to 
contribute  at  least  15%  of  the  total  ' 
project  cost  through  non-Federal 
contributions.  Client  fees  for  billable 
management  and  technical  assistance 
(M&TA)  rendered  must  be  charged  by 
MBDCs.  Based  on  a  standard  rate  of  $50 
per  hour.  MBDCs  will  charge  client  fees 
at  20%  of  the  total  cost  for  firms  with 
gross  sales  of  8500,000  or  less  and  35%  of 
the  total  cost  for  firms  with  gross  sales 
of  over  $500,000. 

The  MBDC  may  continue  to  operate 
after  the  initial  competitive  year  for  up 
to  two  additional  budget  periods. 
Periodic  reviews  culminating  in  year-to- 
date  quantitative  and  qualitative 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  a  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSING  DATE:  The  closing  date  for 
applications  is  January  31, 1991. 
Applicants  should  mail  the  completed 
applications  to  the  office  specified  in  the 
project  announcement.  MBDA  will 
accept  only  those  applications  (1)  Which 
are  received  by  the  closing  date  or  (2) 
which  show  acceptable  evidence  of 
mailing  on  or  before  the  closing  date. 
Acceptable  evidence  consists  of  (1)  A 
legible  U.S.  Postal  Service  postmark  or 
(2)  a  legible  mail  or  courier  service 
receipt  dated  on  or  before  January  31. 
1990.  Anticipated  processing  time  of  this 
award  is  120  days. 

ADDRESSES:  Dallas  Regional  Office,  1100 
Commerce  Street,  suite  7B23,  Dallas, 
Texas  75242-0790.  (214)  767-8001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Guevara,  Dallas  Regional 
Office. 

SUr.     iMENTARY  INFORMATION: 
Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  applicable  to  this 
program.  Questions  concerning  the 


preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  A  pre-bid  conference  will  be 
held  on  January  15. 1991,  in  the  Federal 
Building  at  727  E.  Durango.  room  B120  in 
San  Antonio.  Texas  at  9:30  a.m. 

11.800  Minonty  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Notice:  Applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangement 
satisfactory  to  the  Department  of  are 
made  to  pay  the  debt. 

Notice:  Section  319  of  Public  Law  101- 
121  generally  prohibits  recipients  of    • 
Federal  contracts,  grants,  and  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connecfion  with  specific  contract,  grant, 
or  loan.  A  "Certification  for  Contracts, 
Grants  Loans,  and  Cooperative 
Agreements"  and  the  SF-LLL. 
"Disclosure  of  Lobbying  Activities"  (if 
applicable),  is  required. 

Notice:  Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988.  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Notice:  Awards  under  this  program 
shall  be  subject  to  all  Federal  and 
Department  regulations,  policies,  and, 
procedures  applicable  to  Federal 
assistance  awards. 

Notice:  A  false  statement  on  the 
application  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment. 

Dated:  December  27. 1990. 
Melda  Cabrera, 

Regional  Director.  Dallas  Regional  Office. 
|FR  Doc.  90-30625  Filed  12-31-90;  8;45  am) 

BILLING  CODE  3S10-24-M 


National  Oceanic  and  Atmospheric 
Administration 

Atlantic  Sea  Scallop  Fishery;  Public 
Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Extension  of  comment  period. 

summary:  The  New  England  Fishery 
Management  Council  (Council)  recently 
held  public  hearings  throughout  New 
England  and  the  Mid-Atlantic  areas  to 


receive  comments  on  Amendment  4  to 
the  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (see  55  FR  49404. 
November  28, 1990  for  more  information 
and  dates  of  hearings).  Written 
com.ments  on  these  hearings  were  to  be 
submitted  to  the  Council  on  or  before 
December  31, 1990.  a  date  that  did  not 
provide  adequate  opportunity  for  public 
comment.  The  Council,  therefore, 
extends  the  comment  period  for  receipt 
of  written  comments  on  these  hearings 
to  January  31. 1991. 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  31. 1991. 
ADDRESSES:  Written  comments  should 
be  sent  to  Douglas  G.  Marshall. 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus.  MA  01906.  Cleaily 
mark  the  outside  of  the  envelope 
"Atlantic  Sea  Scallop  Amendment  4." 
FOR  FURTHER  INFORMATION  CONTACT 
Douglas  G.  Marshall,  Executive  Director. 
(617)-231-0422. 

Dated:  December  20, 1990. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Seni'ce. 

[FR  Doc.  90-30545  Filed  12-31-90;  8:45  amj 

BILLING  CODE  351(K22-M. 


Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  will  meet  on  January  21-24. 
1991.  at  the  Westin  Oaks  Hotel.  5011 
Westheimer,  Houston.  TX.  Except  as 
noted  below,  the  meetings  are  open  to 
the  public. 

Council-  The  Council  will  begin  its 
meeting  on  January  23  at  8;30  a.m..  and 
reoess  at  5  p.m.  The  agenda  is  as 
follows:  (1)  From  8:45  a.m.,  to  9:45  a.m.. 
public  testimony  on  Amendment  number 
5  to  the  Shrimp  Fishery  Management 
Plan  (FMP).  the  Texas  cooperative 
closure,  and  a  control  date  for  entry  into 
the  shrimp  fishery;  [2]  from  9:45  a.m.,  to 
10:15  a.m..  discussion  of  Amendment 
number  5  to  the  Shrimp  FMP;  (3)  From 
10:15  a.m.,  to  10:30  a.m.,  discussion  of 
the  Texas  closure;  (4)  from  10:30  a.m.,  to 
11:15  a.m.,  discussion  of  other  shrimp 
cooperative  closures;  [b)from  11:15  a.m.. 
to  11:30  a.m.,  discussion  of  a  control 
date  for  entry  into  the  shrimp  fishery;  (6) 
from  1  p.m.,  to  2:30 p.m..  discussion  of  a 
shrimp  bycatch  amendment;  [7]  from 
2:30p.m..  to  3  p.m..  public  testimony  on 
Amendment  number  3  to  the  Reef  Fish 
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FMI*:  [6]  from  3  pjiL,  to  4.30 p.m.. 
discusston  of  Cootmtttce 
recommendatioTii  for  reef  fish.  Frum  4:30 
p-Di..  to  5  p.m..  the  Council  s  Personnel 
Committee  wilJ  hoUl  a  closed  session 
(not  open  to  the  public).  The  Council 
will  reconvene  on  lanuary  24  at  8:30 
a.m.,  of  review  the  Secretarial  Shark 
FMP-.  hear  reports  frora  its  Habitat 
Prolpction.  Advisory  Panel  (AP) 
Selection,  and  Eofofcement  Committees, 
as  well  as  a  report  from  the  Director. 
The  Council  will  adjourn  at  noon. 

Committees:  On  [anuary  21  at  1  pjn.. 
the  Council's  AP  Selection.  Reef  Fish 
Management.  Habitat  Protection  and 
Personnel  Committees  will  begin 
meeting  (the  Personnel  Committee's 
meeting  will  be  dosed  to  the  public). 
The  ComuMttees  will  adfoom  ar  5  p.m. 
On  January  22  at  8  a.m.,  the  Council's 
Shark  Management  and  Shrimp 
Management  Committees  will  begin 
meeting,  and  will  adioum  at  5:30  p.m. 

For  more  information  contact  Wayne 
E.  Swingle,  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
881.  Tampa.  FU  telephone.  (813)  22&- 
2S15. 

Dated:  December  26, 1990. 
David  S.  Crattia. 

Deputy  Directory.  Office  of  Fishcnes 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFH  Doc  96-30M4  Fiied  12-31-80:  8:4S  am| 

BtUJNG  COOC  Mie-0« 


DEPARTMENT  OF  DEFENSE 

}Uc  Information  Collection 
RMiulTMRMt  SubnittMl  to  0M6  for 
Revtow 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C. 
chapter  35). 

TftLE,  APnJCABLC  FOUM  AND 
APPUCABLE  OSIS  CONT1«01  MUMSCIt  DIS 
Courtesy  Letter,  DB  F1^2a  and  DIS  FL- 
2b,  OMB  Control  No.  0704-0172. 
Type  of  Request:  Reinstatement 
Average  Burden  Hours /Slinutes  Per 
Response:  0.1  hour 
Responses  Per  Respondent  1 
Number  of  Responidents:  14,670 
Annual  Burden  Hours:  1,467 
ArtnuoJ  Responses:  14.670 
i\'eeds  and  Uses:  The  Defense 
Investigative  Service  (DiS)  is 
responsible  for  conducting  personnel 
security  uivestigabons  (PSis)  io 
detervime  an  individual  a  suitAbtlily  for 


a  position  of  trust.  This  form  is  sent  to 
reference  interviewed  by  the  agent  as  a 
follow-up  device  to  ascertain  the 
profi'SSK)nahsm  and  integrity  of  the 
investigator  work  force  The  information 
collected  serves  to  identify  problem 
areas,  the  investigation  of  which  lead  to 
administrative,  disciplinary,  or 
additional  training  actions. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer  Dr.  J.  Timothy 
Spreha 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  the  Office  of 
Management  and  Budget.  Desk  Officer, 
Room  323S.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  CJearance  Off  ken  Mx.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  tent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington.  Virginia  22202-4302. 

Dated:  Decemk>ef  27.  J99a 
LM.  Bynum, 

Altemcte  OSD  Federal  Register  Liaison 

Officer.  Deport  nyev  I  of  Defense. 

[PR  Doc  90-30583  Filed  12-31-90:  8:45  ami 

BILUNG  COOC  3StO-01-M 


Offlc«  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Review  of  ttte  B-2 

action:  Notice  of  Advisory  Committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Review  of  the  B-2  will 
meet  in  closed  session  on  January  15 
and  16, 1991. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  review  the  B-2  program  with 
emphasis  on  the  flight  test  program  and 
redactions  of  program  costs. 

In  accordance  with  section  lOfd)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92^163,  as  amended  (5 
U.S.C  App.  IL  (1988))  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  Hsted  in  5 
U.SC  552b(cHl)  (196ft),  and  that 
accordingly  these  meetings  mil  be 
closed  to  the  public. 


Dated:  Dea-miitr  27, 1990. 
Linda  M.  B>iia(n. 

Mtemctc  OSD  Fedcrof  Register  Liaison 
Utficer.  Dtfartmeitt  of^ Defense. 
IVR  Dor.  9&-3fl599  Filed  12-31-90;  8:45  »m) 
BIUMQ  COBC  J»1»-Br-W 


DEPARTPdENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AOEMCV:  National  Assessment 
Governing  Board:  Education. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  ■ 
schedule  and  proposed  agenda  of 
forthcoming  teleconference  meeting  of 
the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
lOfaK?)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  genera!  public  of 
the  meeting. 

DATES:  January  29, 1991. 
LOCATION:  National  Assessment 
Governing  Board,  suite  732Z  1100  L 
Street,  N'W..  Washington.  DC. 
FOR  FUHTNER  INFORMATION  CONTACT: 
Roy  Truby,  Executive  Director,  National 
Assessment  Governing  Board,  suite 
7322, 1100  L  Street  NW..  Washington, 
DC,  20005-4013,  Telephone:  (202)  357- 
6938. 

SUF«>L£M£NTARY  INFORMATION  CONTACT: 
The  National  Assessment  Governing 
Board  is  established  under  section  406(i) 
of  the  General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  .^ct),  title  Ill-C  of  the 
Augustus  F.  Ffawkins— Robert  T. 
Stafford  Elementary  and  Secondary- 
School  Improvement  Amendments  of 
1988  (Pub.  L  100-297),  (20  USC 1221  e-1). 
The  Board  is  established  to  advise  the 
Commissioner  of  the  National  Center  for 
Education  Statistics  on  policies  and 
actions  needed  to  improve  the  form  and 
use  of  the  National  Assessment  of 
Educational  Progress,  and  develop 
speciricatrons  for  the  design. 
methodology,  anatysis  and  reporting  of 
test  results.  The  Board  also  is 
responsible  for  selecting  subfect  areas  to 
be  assessed,  identifying  the  objectives 
for  each  age  and  grade  tested,  and 
establishing  standartis  and  procedures 
for  interstate  and  national  comparisons. 
On  January  29, 1991,  a  teleconference 
involving  the  full  Board  will  begin  at  3 
p.m.  and  end  at  6  pjn.  The  Board  will 
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review  the  recommendations  from  the 
joint  Executive  and  Achievement  Levels 
Committees  and  take  final  action  on  the 
achievement  levels  for  reporting  the 
1990  NAEP  math  results.  Because  this  is 
a  teleconference  meeting,  facilities  will 
be  provided  so  the  pubhc  will  have 
access  to  the  Board's  dehberations. 
A  summary  of  the  activities  and 
related  matters,  which  are  informative 
to  the  public  and  consistent  with  the 
policy  of  5  U.S.C.  552b,  will  be  available 
to  the  public  within  fourteen  days  after 
the  meeting.  Records  are  kept  of  all 
Board  proceedings  and  are  available  for 
public  inspection  at  the  U.S.  Department 
of  Education,  National  Assessment 
Governing  Board,  suite  7322, 1100  L 
Street  NW.,  Washington,  DC,  from  8:30 
a.m.  to  5  p.m.  , 

Christopher  T.  Cross, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc.  90-30549  Filed  12-31-90:  8:45  am] 

BILUNG  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board 
Tasic  Force  on  the  Department  of 
Energy  National  Lal)oratories;  Open 
and  Closed  Meetings 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-483.  86  Stat  770.  as  amended), 
notice  is  hereby  given  of  the  following 
advisory  committee  task  force  meetings: 

Name:  Secretary  of  Energy  Advisory 
Board  Task  Force  on  the  Department  of 
Energy  National  Laboratories. 

Date  and  Time:  Tuesday,  January  8. 
1991,  8:40  am-12:30  pm— Closed; 
Tuesday,  January  8, 1991. 12:30  pm-5:30 
pm — Open;  Wednesday,  January  9. 1991, 
8:30  am-5:00  pm — Closed. 

Place:  Tuesday,  January  8.  1991. 
12:30-5:30 pm— Open:  Room  lE-245, 
Forrestal  Building,  U.S.  Department  of 
Energy.  1000  Independence  Avenue,  SW. 
Washington,  DC  20585,  Telephone:  (202) 
588-7092. 

Contact:  Dr.  Robert  M.  Simon, 
Designated  Federal  Officer,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  Telephone:  (202) 
586-7092. 

Purpose:  The  Task  Force  will  provide 
advice  to  the  Secretary  of  Energy  on  the 
research,  development,  energy,  and 
national  defense  responsibilities. 
activities,  and  operations  of  the 
Department  of  Energy's  (DOE)  National 
Laboratories  and  the  Department's 
management  of  those  laboratories. 


Tentative  Agenda 

Tuesday.  Januar}'  8.  1991 

8:30  am    Closed  meeting. 

12:30  pm    Energy  Research  Program- 
Dedicated  Laboratory  Strategic 
Assessment  and  Vision,  Directors, 
Program-Dedicated  Laboratories 
(Fermi  National  Accelerator 
Laboratory  lead). 

4:00  pm    Oak  Ridge  Associated 
Universities  (ORAU)  Strategic 
Assessment  and  Vision,  Dr.  Jon 
Veigel,  President,  ORAU. 

4:30  pm    Public  comment  period. 

5:30  pm    Adjourn. 

Wednesday.  January  9,  1991 
8:30  am    Closed  meeting. 

Public  Participation:  The  meeting  on 
the  afternoon  of  January  8, 1991,  is  open 
to  the  public.  The  Chairman  of  the  Task 
Force  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business. 

Persons  wishing  to  attend  the  public 
meeting  should  contact  Frances 
Musgrove  at  (202)  586-7092  by  January  7 
to  arrange  for  visitor  passes  to  the 
Forrestal  Building. 

Any  member  of  the  public  who  wishes 
to  make  an  oral  statement  pertaining  to 
agenda  items  should  contact  the 
Designated  Federal  Officer  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received 
before  3  pm  (e.s.t.)  Monday,  January  7, 
1991,  and  reasonable  provision  will  be 
made  to  include  the  presentation  during 
the  public  comment  period.  It  is 
requested  that  oral  presenters  provide 
15  copies  of  their  statements  at  the  time 
of  their  presentations. 

Written  testimony  pertaining  to 
agenda  items  may  be  submitted  prior  to 
the  meeting  Written  testimony  must  be 
received  by  the  Designated  Federal 
Officer  at  the  address  shown  above 
before  5  pm  (e.s.t,)  Monday.  January  7, 
1991.  to  assure  it  is  considered  by  Task 
Force  members  during  the  meeting. 

This  notice  is  being  published  less 
than  15  days  in  advance  of  the  meeting 
due  to  a  delay  in  finalizing  the  location 
of  the  meeting. 

Closed  meeting:  Pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  as  amended  (5 
U.S.C.  App.),  and  42  U.S.C.  7234(b),  on 
the  morning  of  January  8, 1991.  and  on 
January  9, 1991,  the  meetings  will  be 
closed  to  the  public  in  the  interest  of 
national  security. 

Minutes:  A  transcript  of  the  open, 
public  meeting  will  be  available  for 
public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Public  Reading  Room.  lE- 


190,  Forrestal  Building.  1000 
Independence  Avenue,  SW,  t 

Washington,  DC,  between  9  am  and  4     } 
pm,  Monday  through  Fnday  except 
Federal  holidays. 

Issued  Washington.  DC.  on:  December  27. 
1990, 

|.  Robert  Franklin. 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  90-30622  Filed  12-2R-90:  9:49  am] 
MLUNG  COOC  64$(M)1-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP91-33-OO0] 

ANR  Pipeline  Co.;  Technical 
Conference 

December  24, 1990. 

Pursuant  to  the  Commission's  order 
issued  on  December  21. 1990,  a  technical 
conference  will  be  held  to  resolve  the 
issues  raised  in  the  above-caphoned 
proceeding.  The  conference  will  be  held 
on  Wednesday,  January  9, 1991  at  10 
a.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street.  NE„ 
Washington,  DC  20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lin  wood  A.  Watsoa  |r« 
Acting  Secretary. 
(FR  Doc  90-30551  Filed  12-31-90;  8:45  am] 

BILUNO  coot  SriT-OI-M 


[Docket  Nos.  RP8»-4»-000  8«J  CPe»-t5e2- 

ooei 

National  Fuel  Gas  Supply;  Notice 
Rescheduling  Informal  Settlement 
Conference  - 

December  24, 1990 

Take  notice  that  the  informal 
settlement  conference  scheduled  to  be 
held  in  these  proceedings  on  January  18, 
1991  has  been  canceled.  This  conference 
has  been  rescheduled  for  January  24. 
1991.  at  10  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE..  Washington,  DC 
20426.  The  purpose  of  this  conference 
will  be  to  develop  a  new  procedural 
schedule,  as  provided  in  the  December 
19, 1990  order  of  Presiding  Judge  George 
P.  Levvnes.  In  that  order.  Judge  Lewnes 
granted  the  unopposed  motion  of  the 
Commission  Staff  to  vacate  the  existing 
procedural  schedule,  inclusive  of  the 
Februarv  5,  1991  hearing  date  previously 
established  in  Docket  No.  CP8«^1582- 
000  Pursuant  to  Judge  Lewnes  order. 
the  parties  will  submit  the  revised 


BEST  COPY  AVAILABLE 
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schedule  for  his  approval  on  or  before 
January  30. 1991. 

Any  party,  as  defined  18  CFR 
385. 102(c).  or  any  participant,  as  defined 
by  18  CFR  385.102(c).  is  invited  to 
attend.  Persons  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission's  regulation.  See  18  CFR 
385.214(1990] 

For  additional  information,  please 
contact  VVarrent  C.  Wood  at  (202)  208- 
2091  or  Sandra  J.  Delude  at  (202)  208- 
2161. 

Linwood  A.  Watson,  [r., 
Acting  Secretary: 
IFR  Doc.  90-30550  Filed  12-31-90;  8:45  am] 

BIU.ma  CODE  S717-01-II 


[Docket  No.  FA88-33-001 1 

Wisconsin  Public  Service  Corp.;  Filing 

December  24,  1990. 

Take  notice  that  on  October  29, 1990, 
Wisconsin  Public  Service  Corporation 
(Wisconsin)  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  7, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determinmg  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pub';c  inspection. 
Linwood  .-V.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  90-30552  Filed  12-31-90;  8.45  am] 

BILLING  CODE  «717-01-ll 


ENVIRONMENTAL  PROTECTiON 
AGENCY 

IFRL-3895-3J 

Water  Pollution  Control;  Final 
Determination  of  the  Assistant 
Administrator  for  Water  Pursuant  to 
Section  404(c)  of  the  Clean  Water  Act 
Concerning  the  Two  Forks  Water 
Supply  Impoundments  in  Jefferson 
and  Douglas  Counties,  CO 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  decision  to  prohibit 
the  designation  of  waters  of  the  United 
States  on  the  South  Platte  River  in 
Jefferson  and  Douglas  Counties, 
Colorado,  as  a  discharge  site  for  the 
placement  of  dredged  or  fill  material. 

SUMMARY:  This  is  notice  of  EPA's  Final 
Determination  pursuant  to  section  404(c} 
of  the  Clean  Water  Act  to  prohibit  the 
designation  of  waters  of  the  United 
States,  the  South  Platte  River  in 
Jefferson  and  Douglas  Counties. 
Colorado,  as  a  discharge  site  for  the 
placement  of  dredged  or  fill  material. 
EPA's  determination  is  based  upon  a 
finding  that  the  placement  of  dredged  or 
fill  material  associated  with 
implementation  of  the  1.1  million  acre- 
foot  Two  Forks  proposal,  the  400,000 
acre-foot  Two  Forks  project  and  the 
450,000  acre-foot  corrective  action 
proposal  would  result  in  unacceptable 
adverse  impacts  to  fishery  and 
recreational  areas. 

EFFECTIVE  DATE:  The  effective  date  of 

the  final  determination  is  November  23, 

1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Carvey,  Office  of  Wetlands 
Protection  (A-104F)  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460  (202)  475-7799. 
Copies  of  EPA's  Final  Determination 
are  available  for  inspection  in  the  EPA 
Headquarters  Public  Information 
Reference  Unit,  EPA  Library,  room 
M2904,  401  M  Street  SW.,  Washington 
DC  20460  and  the  EPA  Region  VIII 
Library.  U.S.  EPA  Region  8.  999  18th 
Street,  Denver  Place.  Denver.  Colorado 
80202-2405. 

SUPPLEMENTARY  INFORMATION:  Section 
404(c)  of  the  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.)  provides  that,  if  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  determines, 
after  notice  and  opportunity  for  public 
comment,  that  an  unacceptable  adverse 
effect  on  municipal  water  supplies, 
shellfish  beds,  and  fishery  areas 
(including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas 
would  result  from  the  discharge  of 
dredged  or  fill  material,  he  may  exercise 
his  authority  to  withdraw  or  prohibit  the 
specification,  or  deny,  restrict  or 
withdraw  the  use  for  specification,  of 
any  defined  area  as  a  disposal  site  for 
dredged  or  fill  material.  Before  making 
such  a  determination,  the  Administrator 
must  consult  with  the  Chief  of  the  Army 
Corps  of  Engineers  (Corps),  the  property 
owner(s),  and  the  applicant  where  there 
has  been  an  application  for  a  section  404 
permit.  The  procedures  for 
implementation  of  section  404(c)  are  set 


forth  in  the  Code  of  Federal  Regulations, 
40  CFR  231. 

EPA's  regulations  for  implementing 
f  prtion  404(c)  establish  procedures  to  be 
followed  in  exercising  the  . 
Administrator's  authority  pursuant  to 
that  section.  Three  major  milestones  in 
the  process  are;  (1)  The  Regional 
Administrator's  proposed  decision  to 
withdraw,  deny,  restrict  or  prohibit  the 
use  of  a  site  (Proposed  Determination): 
(2)  the  Regional  Administrator's 
recommendation  to  the  Administrator  to 
withdraw,  deny,  restrict  or  prohibit  the 
use  of  a  site  (Recommended 
Determination);  and  (3)  the 
Administrator's  final  decision  to  affirm, 
modify,  or  rescind  the  Regional 
recommendation  (Final  Determination). 
The  Administrator  has  delegated  the 
authority  to  make  final  decisions  under 
section  404(c)  to  the  Assistant 
Administrator  for  Water,  who  is  EPA's 
national  Clean  Water  Act  sectio.n  404 
program  manager. 

EPA's  Final  Determination  concerns 
the  proposed  placement  of  dredged  or 
fill  material  for  the  purpose  of  creating  a 
dam  and  reservoir  on  the  South  Platte 
River  approximately  one  mile 
downstream  from  the  confiuence  of  the 
mainstem  of  the  South  Platte  with  the 
North  Fork  of  the  South  Platte. 

On  March  26, 1990  the  EPA  Region 
VIII  Regional  Decision  Officer 
recomm.ended  prohibition  of 
specification  of  the  disposal  site 
necessary  for  construction  of  any  dam, 
lake  or  reservoir  in  the  subject  waters. 
The  recommendation  was  based  upon 
the  Regional  Decision  Officer's  finding 
that  the  discharge  of  materials  in 
connection  with  the  1.1  million  acre-foot 
Two  Forks  proposal  and  the  400,000 
acre-foot  project  would  have  an 
unacceptable  adverse  effect  on  wildlife.  . 
fishery,  and  recreational  areas. 

EPA's  Final  Determination  is  based  on 
consideration  of  the  record  developed  in 
this  case,  including  public  comment 
submitted  in  response  to  the  Regional 
Proposed  Determination,  comment 
received  at  the  public  hearing  and 
comments  from  other  Federal  and  State 
agencies.  This  final  Determination  also 
reOects  comment  and  information 
received  during  EPA  Headquarters' 
consultation  pursuant  to  §  231.6  of  the 
Clean  Water  Act  section  404(c) 
regulations. 

EPA's  Final  Determination  concludes 
that  the  discharge  of  dredged  or  fill 
material  associated  with  the  proposed 
1.1.  million  acre-foot  Two  Forks  dam 
and  water  supply  reservoir  in  the  South 
Platte  River  in  Jefferson  and  Douglas 
Counties,  Colorado,  as  well  as  the 
400,000  acre-foot  project  and  450.000 
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acre-foot  corrective  action  proposal, 
would  result  in  unacceptable  adverse 
effects  on  fishery  areas  and  recreational 
areas.  This  conclusion  that  the  subject 
projects  would  have  unacceptable 
adverse  effects  on  fishery  and 
recreational  areas  in  based  upon  two 
independent  grounds.  First,  EP.^  finds 
that  the  effects  are  unacceptable  in  light 
of  the  significant  loss  of  or  damage  to 
these  resources  that  would  occur  as  a 
result  of  the  subject  projects,  which  loss 
and  damage  is  avoidable  because 
practicable,  less  environmentally 
damaging  alternatives  are  available. 
Second.  EPA  has  concluded  that  even  if 
no  less  damaging  practicable 
alternatives  were  available,  the 
significance  of  the  damage  to  fishery 
and  recreation  areas  caused  by  the 
projects,  even  after  consideration  of  the 
proposed  mitigation,  would  be  so  great 
that  they  would  constitute  an 
unacceptable  adverse  effect  under 
section  4D4(c).  Based  on  these  findings, 
the  Final  Determination  prohibits, 
pursuant  to  section  404(c)  of  the  Clean 
Water  Act,  the  specification  of  the 
subject  waters  of  the  United  States 
within  the  South  Platte  River  as  a 
discharge  site  for  dredged  or  fill  material 
for  the  purpose  of  creating  any  reservoir 
or  impoundment  as  described  in  the 
Two  Forks  1.1  million  AF  proposal, 
400.000  acre-foot  project  and  the 
proposed  450,000  acre-foot  corrective 
action. 

This  Final  Determination  does  not 
pertain  to  other  types  of  filling  activities. 
Other  proposals  involving  the  discharge 
of  dredged  or  fill  material  in  the  waters 
of  the  United  States  at  issue  will  be 
evaluated  on  their  ments  within  the 
Corps  of  Engineers'  section  404 
regulatory  program. 

Dated:  December  20, 1990 
Lajuana  S.  Wilcher. 
Assistant  Administrator  for  Water 
[FR  Doc.  90-30601  Filed  12-31-90;  H:45  am] 

BILLING  CODE  SSSO-SO-M 


FEDERAL  MARITIME  COMMISSION 


Agreefnent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filling  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  e^ch  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573. 


withm  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Cede  of  Federal  Regulations 
Interested  persons  should  consult  this 
section  before  communicatmg  w.th  the 
Commission  regarding  a  pending 
agreement. 
Agreement  no.:  212-01121^)18 
Title:  Spain-Italy /Puerto  Rico  Island 
Pool  Agreement 
Parties: 
Compania  Trasatlantica  Espanola. 

S.A. 
d'Amico  Societa  de  Navigazione, 

S.p.A. 
Nordana  Line  A/S 
Sea-Land  Services.  Inc. 
Synopsis:  The  proposed  amendment 
would  provide  that  the  members  may 
suspend  a  Pool  Section  during  the  first 
60  days  of  any  pool  penod.  In  the  event 
such  suspension  continues  for  60  days  or 
more,  all  rights  and  obligations  accrued 
by  any  party  to  that  Pool  Section  up  to 
the  date  of  suspension  shall  be  null  and 
void.  Article  7.B.3(c),  it  would  be 
renumbered  to  become  Article  7.B.3(d), 
it  would  provide  that  all  overcarriage 
penalties  from  previous  pool  periods 
shall  be  paid.  A  new  Article  7.B.3(c) 
would  provide  that  a  member  may 
withdraw  hvm  the  Spanish  Pool  Section, 
effective  June  30. 1991,  upon  30  days' 
notice. 

Agreement  no.:  203-011223-003 

r/7/t.- Transpacific  Stabilization 
Agreement 

Parties: 

American  President  Lines.  Ltd. 

Evergreen  Marine  Corp.  (Taiwan)  Ltd. 

Hanjin  Shipping  Co..  Ltd. 

Hyundai  Merchant  Marine  Co..  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.P.  Moller-Maersk  Lme 

Mitsui  O.S.K.  Lines,  Ltd. 

Neptune  Orient  Lines.  Ltd. 

Nippon  Liner  System,  Ltd. 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line,  Inc. 

Sea-Land  Service.  Inc. 

Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
would  decrease  the  maximum  allowed 
capacity  from  85  percent  to  82  percent. 

By  Order  of  the  Federal  Mantime 
Commission. 

Dated;  December  26.  1990 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc.  90-30546  Filed  12-31-90.  8.45  am) 

BILLING  CODE  e7a»-01-M 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  to  Engage  in 
Urine  Drug  Testing  tor  Federal 
Agencies 

agency:  National  Institute  on  Drug 
Abuse  HHS. 

action:  Notice. 


summary:  The  Department  of  Health 
and  Human  Services  notifies  Federal 

agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  subpart  C 
of  Mandaton-  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice  listing 
all  currently  ceriified  laboratories  will 
be  published  dunng  the  first  week  of 
each  month,  and  updated  to  include 
labo.'atories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it  is 
restored  to  full  certification  under  the 
Guidelines. 
FOR  FURTHER  INFORMATION  CONTACT: 

Denise  L.  Goss,  Program  Assistant,  Drug 
Testing  Section.  Division  of  Applied 
Research,  National  Institute  on  Drug 
Abuse,  room  9-A-53.  5600  Fishers  Lane, 
Rockville.  Maryland  20857;  tel; 
(301)44^-6014 
SUPPt^MENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drjg  Testing  were 
developed  in  accordance  with  Executive 
Order  12564  and  section  503  of  Public 
Law  100-71.  Subpart  C  of  the 
Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,  "sets  stnct 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing  for 
Federal  agencies.  To  become  certified 
an  applicant  laboratorv'  must  undergo 
three  rounds  of  performance  testing  plus 
an  onsite  inspection.  To  maintain  that 
certification  a  laboratory'  must 
participate  m  an  every-other-month 
performance  testing  program  plus 
ppnodic.  on  site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  NIDA  certification  are 
not  to  be  considered  as  meeting  the 
minimum  requirements  expressed  in  the 
NIDA  Guidelines.  A  laboratory  must 
have  its  letter  of  certification  from  HHS/ 
NIDA  which  attests  th&t  it  has  met 
minimum  standards. 
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In  accordance  with  subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth  in 
the  Guidelines: 

Alpha  Medical  Laboratory.  Inc..  405  Alderson 

Street,  Schofield,  WI  54476.  800-627-8200 
American  BioTest  Laboratories.  Inc.,  Building 

15.  3350  Scott  Boulevard,  Santa  Clara,  CA 

95054,  408-727-5525 
American  Medical  Laboratories,  Inc.,  11091 

Main  Street,  P  O  Box  188.  Fairfax,  VA 

22030.  703-691-9100 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Avenue,  Suite  250,  Las 

Vegas,  NV  89119-5412.  702-733-7866 
.Associated  Regional  and  University 

Pathologists.  Inc.  (ARUP|,  500  Chipeta 

Way.  Salt  Lake  City,  UT  B4108,  801-583- 

2787 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive,  Brown  Deer.  WI  53223, 

414-355-4444/800-677-7016 
Bio-Analytical  Technologies.  2356  North 

Lincoln  Avenue.  Chicago,  IL  60614.  312- 

880-6900 
Cedars  Medical  Center.  Department  of 

Pathology.  1100  Northwest  12th  Avenue, 

Miami.  FL  33136.  305-325-5810 
Center  for  Human  Toxicology,  417  Wakara 

Way-Room  290,  University  Research  Park. 

Salt  Lake  City,  UT  84108,  801-581-5117 
Clinical  Pathology  Facility,  Inc.,  711  Bingham 

Street,  Pittsburgh,  PA  15203,  412^88-7500 
Clinical  Reference  Lab,  11850  West  85th 

Street.  Lenexa.  KS  66214.  800-445-6917 
CompuChem  Laboratories.  Inc..  3308  Chapel 

Hill/Nelson  Hwy.,  P.O.  Box  12652. 

Research  Triangle  Park.  NC  27709,  919-549- 

8263 
Damon  Clinical  Laboratories.  140  East  Ryan 

Road.  Odk  Creek,  WI  53154.  800-365-3840 

(name  changed:  formerly  Chom-Bio 

Corporation;  CBC  Clinilab) 
Damon  Clinical  Laboratories.  8300  Esters 

Blvd  .  Suite  900.  Irving.  TX  75063,  214-92a- 

0535 
Doctors  &  Physicians  Laboratory.  801  East 

Dixie  Avenue.  Leesburg,  FL  32748,  904-787- 

9006 
DrugScan.  Inc..  P  O.  Box  2969, 1119  Mearns 

Road.  Warminster,  PA  18974,  215-€74-9310 
Eastern  Laboratories,  Ltd..  95  Seaview 

Boulevard.  Port  Washington.  NY  11050. 

516-625-9800 
ElSohly  Laboratories.  Inc.,  1215- Vi  fackson 

.Ave  .  Oxford.  MS  38655,  601-236-2609 
Environm."i!(il  Health  Research  &  Testing, 

Inc..  10"5  South  13th  St..  Birmingham,  AL 

35205-9998.  205-934-0985 
General  Medical  Laboratories,  36  South 

Brooks  Street.  Madison,  WI  53715,  608-267- 

6267 
Hams  Medical  Laboratory,  P.O.  Box  2981. 

1401  Pennsylvania  Avenue.  Fort  Worth.  TX 

76104.  817-878-5600 
HealthCare/Preferred  Laboratories.  24451 

Telegraph  Road.  Southfield,  MI  48034,  800- 

225-9414(outsideMl)/800-328-4142(MI 

only) 
Laboratory  of  Pathology  of  Seattle.  Inc.,  1229 

Madison  St.,  Suite  500,  Nordstrom  Medical 

Tower.  Seattle.  WA  98104,  206-386-2672 
Laboratory  Specialists.  Inc.,  P  O.  Box  4350, 
Woodland  Hills,  CA  91365,  818-718-0115/ 
aOO-331-6670(outside  CA)/800-464- 


7081(CA  only),  (name  changed:  formerly 

Abused  Drug  Laboratories) 
Laboratory  Specialists.  Inc..  113  Jarrell  Drive, 

Belle  Chasse,  LA  70037.  504-392-7961 
Massey  Analytical  Laboratories.  Inc..  2214 

Main  Street.  Bridgeport,  CT  06606,  203-334- 

6187 
Mayo  Medical  Laboratories,  200  S.W.  First 

Street,  Rochester,  MN  55905,  800-533-1710/ 

5||-284-3631 
MePArts  Lab,  5419  South  Western, 

Oklahoma  City,  OK  73109,  800-251-0089 
Med-Chek  Laboratories,  Inc.,  4900  Perry 

Highway,  Pittsburgh,  PA  15229,  412-931- 

7200 
MedExpress/Nalional  Laboratory  Center. 

4022  Willow  Lake  Boulevard.  Memphis.  TN 

38175.  901-795-1515 
MedTox  Laboratories,  Inc.,  402  W.  County 

Road  D,  St  Paul,  MN  55112,  612-636-7466 
Mental  Health  Complex  Laboratories,  9455 

Walertown  Plank  Road,  Milwaukee,  WI 

53226. 414-257-7439 
Methodist  Medical  Center.  221  N.E.  Glen  Oak 

Avenue.  Peoria.  IL  61636.  309-672-4928 
MetPath,  Inc.,  1355  Mittel  Boulevard.  Wood 

Dale,  IL  60191.  708-595-3888 
MetPath.  Inc..  One  Malcolm  Avenue. 

Teterboro,  N)  07608.  201-393-5000 
MetWest-BPL  Toxicology  Laboratory.  18700 

Oxnard  Street,  Tarzana.  CA  91356.  800- 

492-0800/81&-343-8191 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Road,  Baltimore,  MD  21227, 

301-247-9100  (name  changed:  formerly 

Maryland  Medical  Laboratory,  Inc.) 
National  Health  Laboratories  Inc.,  2540 

Empire  Drive,  Winston-Salem.  NC  27103- 

6710,  919-760-4620/80O-334-8627(outside 

NC)/800-642-0894(NC  only) 
National  Psychopharmacology  Laboratory. 

Inc..  9320  Park  W.  Boulevard,  Knoxville, 

TN  37923,  800-251-9492 
National  Toxicology  Laboratories,  Inc.,  1100 

California  Avenue.  Bakersfield.  CA  93304, 

805-322-4250 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT).  8985  Balboa  Avenue.  San  Diego, 

CA  92123,  800-446-4728/619-694-5050 

(name  changed:  formerly  Nichols  Institute) 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South.  Salt  Lake  City.  UT  84124,  800-322- 

3361 
Pathology  Associates  Medical  Laboratories, 

East  11604  Indiana,  Spokane.  WA  99206, 

509-926-2400 
PDLA,  Inc.,  100  Corporate  Court,  So. 

Plainfield,  N)  07080.  201-769-8500 
PharmChem  Laboratories.  Inc..  1505-A 

O'Brien  Drive.  Menlo  Park.  CA  94025.  415- 

328-6200/800-446-5177 
Poisonlab.  Inc..  7272  Clairemont  Mesa  Road, 

San  Diego.  CA  92111.  619-279-2600 
Regional  Toxicology  Services.  15305  N.E.  40th 

Street,  Redmond.  WA  98052.  206-682-3400 
Roche  Biomedical  Laboratories,  6370  Wilcox 

Road,  Dublin,  OH  43017,  614-889-1061.  The 

certification  of  this  laboratory  (Roche 

Biomedical  Laboratories.  Dublin.  OH)  is 

suspended  from  conducting,  confirmatory 

testing  of  amphetamines.  The  laboratory 

continues  to  meet  all  requirements  for 

HHS/NIDA  certification  for  testing  urine 

specimens  for  marijuana,  cocaine,  opiates 

and  phencyclidine.  For  more  information, 

see  55  ¥R  50589  (Dec.  7, 1990). 


Roche  Biomedical  Laboratories,  1801  First 

Avenue  South,  Birmingham.  AL  35233.  205- 

581-3537 
Roche  Biomedical  Laboratories,  Inc.,  1912 

Alexander  Drive.  P.O.  Box  13973,  Research 

Triangle  Park.  NC  27709,  919-361-7770 
Roche  Biomedical  Laboratories.  Inc..  101 

Inverness  Drive  East.  Englewood.  CO 

80112.  303-792-2822 
Roche  Biomedical  Laboratories,  Inc.,  1  Roche 

Drive,  Raritan.  NJ  08869.  800-631-5250 
Roche  Biomedical  Laboratories.  Inc.,  1120 

Stateline  Road.  Southaven.  MS  38671,  601- 

342-1288 
S.E.D.  Medical  Laboratories,  500  Walter  NE 

Suite  500.  Albuquerque,  NM  87102,  505- 

848-8800 
SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Parkway,  Schaumburg,  IL 

60173,  708-685-2010  (name  changed: 

formerly  International  Toxicology 

Laboratories)  : 

SmithKline  Beecham  Clinical  Laboratories. 

400  Egypt  Road,  Norristown.  PA  19403.  800- 

523-5447  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

3175  Presidential  Drive,  Atlanta.  GA  30340. 

404-934-9205  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

8000  Sovereign  Row,  Dallas,  TX  75247.  214- 

638-1301  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Avenue,  Van  Nuys,  CA  91045, 

818-376-2520 
South  Bend  Medical  Foundation.  Inc.,  530 

North  Lafayette  Boulevard,  South  Bend,  IN 

46601,  219-234-4176 
Southgate  Medical  Laboratory,  Inc..  21100 

Southgate  Park  Boulevard,  Cleveland,  OH 

44137.  800-338-0166 
St.  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205. 1000  North  Lee 

Street,  Oklahoma  City,  OK  73102.  405-272- 

7052 
St.  Louis  University  Forensic  Toxicology 

Laboratory.  3610  Rutgers  Avenue,  St.  Louis, 

MO  63104,  314-577-8628 
Charles  R.  Schuster, 

Director,  National  Institute  on  Drug  Abuse. 
|FR  Doc  90-30600  Filed  12-31-90;  8:45  am] 

BILLING  CODE  4160-2O-M 


Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration, 

HilS. 


action:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
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open  public  hearings  before  FDA's 
advisory  committees. 
meetings:  The  following  advisory 
committee  meetings  are  announced: 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  January  17  and 
18, 1991.  8  a.m.,  Ramada  Inn,  Embassy 
Ballrooms  I,  II,  and  III,  8400  Wisconsin 
Ave.,  Bethesda,  MD  20814. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  January  17, 
1991,  8  a.m,  to  11:30  a.m.;  closed 
committee  deliberations,  11:30  a.m.  to  12 
p.m.;  open  committee  discussion,  12  p.m. 
to  5  p.m.,  Ianuai7  18, 1991,  8:30  a.m.  to 
9:30  a.m.;  closed  committee  discussion. 
9:30  a.m.  to  10  a.m.;  open  committee 
discussion,  10  a.m.  to  4:30  p.m.;  open 
public  hearing,  4:30  p.m.  to  5:30  p.m., 
unless  public  participation  does  not  last 
that  long;  Linda  A,  Smallwood,  Division 
of  Transfusion  Science  (HFB-900), 
Center  for  Biologies  Evaluation  and 
Research,  Food  and  Drug 
Administration,  8800  Rockvilie  Pike, 
Bethesda,  MD  20892,  301-496-4396. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness, 
and  appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Open  public  hearing.  Interested 
persons  who  wish  to  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
contact  person  listed  above. 

Agenda — Open  committee  discussion. 
On  "the  morning  of  January  17, 1991,  the 
committee  will  hear  and  discuss  data  on 
the  public  health  issue  concerning 
Yersinia  infections  in  blood  donations, 
and  in  the  afternoon  will  hear 
presentations  and  discussions  on  donor 
deferral  issues,  and  hear  discussion  on 
proposed  criteria  for  human 
immunodeficiency  \-\rus  (HIV)  look-back 
concerning  products  and  recipient 
notification.  On  the  morning  of  January 
18, 1991,  the  committee  will  sit  as  a 
medical  device  panel  in  accordance 
with  the  requirements  of  21  CFR  814.40 
and  814.44  and  review  and  discuss  the 
premarket  approval  application  (PMA) 
for  Anti-Hepatitis  B  Core  assay  (anti- 
HBc)  IgM  test  kit  (Abbott  Laboratories), 
and  hear  discussion  on  anti-HBc  testing: 
Donor  deferral  and  re-entry  issues.  In 
the  afternoon,  the  committee  will  hear 
and  discuss  blood  product  safety  issues 
concerning  anti-Hepatitis  C  Virus  (anti- 
HCV)  testing  in  source  plasma  donors. 
Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  or 
confidential  commercipl  information 


relevant  to  the  anti-HIV-2  combination 
tests  and  the  PMA  for  the  anti-HBc 
assay.  These  portions  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Date,  time,  and  place.  January  24  and 
25, 1991,  8  a.m..  Conference  Rms.  D&E, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockvilie,  MD  20857. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  January  24, 1991,  8 
a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  January  25, 1991,  closed  committee 
deliberations,  8  a.m,  to  5:30  p.m,;  Isaac  F. 
Roubein,  Center  for  Drug  Evaluation  and 
Research  (HFD-91,  Rm.  8B-45,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockvilie,  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  the  field  of  anesthesiology  and 
surgery. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data. 
information,  or  views,  orally  or  in 
writing.  Those  desiring  to  make  formal 
presentations  should  notify  the  contact 
person  before  January  15,  1991,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 
Open  committee  discussion.  On 
January  24, 1991.  the  committee  will 
discuss  new  drug  application  (NDA)  19- 
946,  doxacurium  chloride,  Burroughs- 
Wellcome,  for  intravenous  injection. 

Closed  committee  deliberations.  On 
January  25. 1991.  the  committee  will 
review  and  discuss  trade  secrets  or 
confidential  information  relevant  to 
pending  investigational  new  drug  (IND) 
32.484,  IND  32,934  and  IND  31.243  in  the 
Office  of  Drug  Evaluation  and  Research. 
The  committee  also  will  review 
confidential  commercial  information 
relevant  to  NDA  19-946.  This  poriion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  {5  U.S.C. 
552b  (c)(4)). 

Ophthalmic  Devices  Panel  of  Ine 
Medical  Devices  .'Vdvisor>'  Committee 

Date.  time,  and  place.  January  25. 
1991,  9  a.m..  First  Floor  Auditorium, 
Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.  SW.,  Washington, 
DC. 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m.. 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  10 
a.m.  to  3  p.m.;  closed  committee 
deliberations,  3  p.m.  to  4  p.m.;  open 
committee  discussion.  4  p.m.  to  5  p.m.; 
Daniel  W.  C.  Brown,  Center  for  Devices 
and  Radiological  Health  (HFZ-i601, 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockvilie.  MD  20850,  301- 
427-1080, 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  devices  and  makes 
recommendations  for  their  regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  9, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
relating  to  approvals  of  premarket 
approval  applications  (PMA's)  for 
intraocular  lenses  (lOL's),  contact 
lenses,  and  other  class  III  surgical  or 
diagnostic  devices,  and  may  discuss 
specific  PMA's  for  these  devices.  The 
committee  will  also  have  general 
discussion  regarding  lOL  labeling. 

Closed  committee  deliberation.  The 
committee  may  discuss  trade  secret 
and/or  confidential  commercial 
information  relevant  to  the  PMA's  for 
lOL's,  surgical  or  diagnostic  devices, 
and  contact  lenses  or  other  ophthalmic 
devices.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 
The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
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last  ihat  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  a1  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Drug  Administration,  Rm.  12A-18,  5600 
Fishers  Lane,  Rockville,  MD  20a57, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
ii  m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  mei'ting  will  be  available  from  the 
Freedom  of  Information  Office  (address 


above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  staled  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2, 10(d)).  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret:  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy:  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  signficantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action:  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency: 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
us  amended;  and,  notably  deliberative 


sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  December  24, 1990. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  90-30568  Filed  12-31-tK):  8:45  am) 
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Health  Care  Financing  Administration 

Medicaid  Program;  Compliance 
Hearing:  State  of  California  Failure  to 
Implement  Certain  Nursing  Home 
Reform  Provisions  of  ttie  Omnibus 
Budget  Reconciliation  Act  of  1987 
(OBRA  87) 

agency:  Health  Care  Financing 

Administration,  HHS, 

action:  Notice  of  compliance  hearing. 

summary:  This  notice  announces  a 
compliance  hearing  on  Tuesday, 
February  12. 1991,  in  San  Francisco, 
California,  to  determine  whether  the 
State  of  California,  in  the  administration 
of  its  Medicaid  State  plan,  has  failed  to 
comply  with  section  1902(a)(13)(A)  of 
the  Social  Security  Act  (the  Act), 
sections  1919(g)(1)  and  (g)(2)  of  the  Act, 
and  42  CFR,  parts  442.100,  447.252, 
447.253  and  447.255. 

CLOSING  DATE  Requests  to  participate  in 
the  compliance  hearing  as  a  party  must 
be  received  by  January  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Docket  Clerk,  HCFA  Hearings  Staff, 
Suite  110,  Security  Office  Park.  7000 
Security  Boulevard,  Baltimore, 
Maryland  21207.  Telephone:  (301)  597- 
3013. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  a  compliance  hearing 
to  determine  whether  the  State  of 
Cahfomia,  in  the  administration  of  its 
Medicaid  State  plan,  has  failed  to 
comply  with  section  1902(a)(13){A)  of 
the  Act.  sections  1919(g)(1)  and  (g)(2)  of 
the  Act.  and  42  CFR,  parts  442.100,    ^ 
447.252,  447.253,  and  447.255.  Preliminary 
findings  are  that  California  (1)  has  failed 
to  submit  an  approvable  State  plan 
amendment  taking  into  account  the 
facilities'  costs  of  complying  with  the 
nursing  home  reform  provisions  of 
OBRA  87.  as  required  by  section 
4211(b)(2)  of  OBRA  87,  and  (2)  has  failed 
to  certify  that  nursing  facilities  are  in 
compliance  with  OBRA  87  requirements. 
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Section  1904  of  the  Act  and  42  CFR. 
part  430,  subpart  D.  establish 
Department  procedures  that  provide  a 
compliance  hearing  for  consideration 
that  a  State  plan  no  longer  complies 
with  the  provisions  of  section  1902  of  the 
Act.  HCFA  is  required  to  publish  a  copy 
of  the  notice  to  a  State  Medicaid  agency 
which  informs  the  agency  of  the  lime 
and  place  of  the  hearing  and  the  issues 
to  be  considered.  (If  we  subsequently 
notify  the  agency  of  additional  issues 
which  will  be  considered  at  the  hearing. 
we  will  also  publish  notice.) 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements  at 
42  CFR  430.76(b).  Any  interested  person 
or  organization  that  wants  to  participate 
as  amicus  curiae  must  petition  the 
Hearing  Officer  before  the  hearing 
begins,  in  accordance  with  the 
requirements  at  42  CFR  430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

There  are  two  issues  in  this  matter. 
The  first  issue  arises  from  the  State's 
failure  to  submit  an  approvable  State 
plan  amendment  (SPA)  showing  that  the 
payment  rates  to  nursing  facilities  take 
into  account  the  facilities'  costs  of 
complying  with  the  nursing  home  reform 
provisions  of  OBRA  87.  Section 
4211(b)(2)  of  OBRA  87  required  each 
State  to  submit  by  April  1, 1990,  an 
amendment  to  its  payment  plan  for 
nursing  facility  services  in  order  to  be 
effective  for  services  rendered  on  or 
after  October  1. 1990.  This  section 
further  required  that  such  amendments 
submitted  on  or  before  April  1  must  be 
reviewed  by  HCFA  and  approved  or 
disapproved  no  later  than  September  30, 
1990. 

HCFA  issued  State  Medicaid  Manual 
Transmittal  No.  16  in  March  1990,  which 
explained  to  States  the  statutory  and 
regulatory  requirements  for  submission 
of  SP.^s  under  the  nursing  home  reform 
provisions  of  OBRA  87.  These  manual 
instructions  explain  in  detail  the 
assurances  that  States  must  submit, 
along  with  related  information,  to 
enable  HCFA  to  determine  whether  a 
Stale's  plan  amendment  meets  the 
statutory  and  regulatory  requirements  of 
OBRA  87. 

California  submitted  SPA  No.  90-04 
on  March  30, 1990  to  comply  with  the 
above  requirements.  The  plan 
amendment  lacked  the  assurances  and 
related  information  that  were  necessary 
for  review  of  the  amendment,  and  the 
plan  did  not  demonstrate  that  payments 
to  nursing  facilities  took  into  account 
the  additional  costs  incurred  in 


complying  with  the  new  certification 
requirements  of  OBRA  87.  The  HCFA 
San  Francisco  Regional  Office  (RO) 
requested  this  additional  information  on 
June  29.  The  State's  response  on  August 
31  to  the  RO  request  was  not  adequate 
to  enable  HCFA  to  approve  the  SPA.  A 
letter  disapproving  the  SPA  was  sent  to 
the  State  on  September  29.  On 
November  5,  a  meeting  was  held  in  the 
San  Francisco  RO  to  discuss  the  plan 
amendment  disapproval  and  the  survey 
issues  in  this  matter.  At  this  meeting, 
California  submitted  a  draft  of  a 
proposed  revision  of  the  amendment  it 
had  submitted.  However,  at  this  time, 
the  Stale  does  not  have  an  approvable 
plan  amendment,  and  therefore,  it  is  out 
of  compliance  with  1902(a)(13)(A)  of  the 
Act. 

The  second  issue  arises  from  the 
failure  of  the  State  to  survey  nursing 
facilities  in  accordance  with  the 
provisions  of  OBRA  87.  Section 
1919(g)(1)(A)  of  the  Act  requires  that 
States  certify,  in  accordance  with 
surveys  conducted  under  1919(g)(2)  of 
the  Act.  the  compliance  of  nursing 
facilities  with  the  requirements 
contained  in  sections  1919(b),  (c).  and 
(d)  of  the  Act.  On  October  1, 1990.  the 
State  confirmed  in  writing  to  skilled 
nursing  facilities  and  intermediate  care 
facilities  in  the  State  that  on  October  1 
they  would  continue  to  be  subject  to  the 
survey  and  certification  requirements 
that  were  in  effect  before  October  1, 
1990.  Thus  the  State  is  failing  to  survey 
and  certify  nursing  facilities  in 
accordance  with  sections  1919(b).  (c), 
and  (d)  of  the  Act.  and  the  implementing 
regulations  at  42  CFR,  part  483,  subpart 
B.  While  the  State  maintains  that  its 
existing  nursing  facility  licensing 
program  meets  or  exceeds  the  intent  of 
new  Federal  requirements,  the  statute 
provides  no  authority  to  allow  States  to 
apply  their  own  standards  in  lieu  of 
Federal  certification  requirements. 

The  notice  to  California  announcing  a 
compliance  hearing  to  consider  our 
decision  to  find  the  State  out  of 
compliance  with  section  1902{a)(13)(A) 
of  the  Act.  sections  1919(g)(1),  and  (g)(2) 
of  the  Act.  and  42  CFR.  parts  442.100, 
447.252.  447.253,  and  447.255,  reads  as 
follows: 

Kenneth  W.  Kizer.  M.D..  M.P.H., 

Director.  Department  of  Health  Services.  714 

P  Street,  room  1253.  P.O.  Box  942732. 

Sacramento,  California  94234-7320. 
Dear  Dr.  Kizer:  This  is  to  advise  you  that 
the  Health  Care  Financing  Administration 
has  preliminarily  determined  that  California 
has  failed  to  implement  certain  nursing  home 
reform  provisions  contained  in  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (OBRA  87). 
Failure  to  implement  these  provisions  has 
resulted  in  the  State  being  cited  as  out  of 


compliance  with  section  1902[a)(13)(A)  of  the 
Social  Security  Act  (the  Act),  sections 
1919lg)(l]  and  1919(g)(2|  of  the  Act.  and  42 
CFR.  parts  442.100.  447.252.  447,253.  and 
447.255. 

Therefore,  in  accordance  with 
requirements  of  section  1904  of  the  Act  and 
the  implementing  regulations  at  42  CFR  430.60 
and  430.72.  1  am  scheduling  a  hearing  on  this 
determination  to  be  held  on  Tuesday. 
February  12, 1991.  in  room  406.  50  United 
Nations  Plaza,  San  Francisco.  California 
94102  The  hearing  will  begin  at  10  a.m.  P.S.T. 

1  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Hearings  Staff  Docket  Clerk  In  order  to 
facilitate  any  communication  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  Docket  Clerk  of  the  names 
of  the  individuals  who  will  represent  the 
State  at  the  hearing.  The  Docket  Clerk  may 
be  reached  at  (301)  597-3013. 

Sincerely, 
Gail  R.  Wilensky,  Ph.D., 
Administrator. 

(Section  1904  of  the  Social  Security  Act) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program) 

Dated;  December  21. 1990 
Gail  R.  Wilensky, 

Administrator.  Health  Care  Financing 
Administration. 
(PR  Doc.  90-30547  Filed  12-31-90.  8:45  am] 

BILLING  CODE  4120-03-M 


Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS). 

ACTION:  Notice  of  New  System  of 
Records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  "Resident 
Assessment  System  and  Data  Base  for 
Nursing  Home'  Residents,"  HHS/HCFA/ 
HSQB,  No.  09-07-1515.  We  have 
provided  background  information  about 
the  proposed  system  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  HCFA  invites  comments  on 
all  portions  of  this  notice.  See  "Dates" 
section  for  comment  period. 
DATES:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  the  Chairman  of  the 
Committee  on  Governmental  Affairs  of 

the  Senate,  and  the  Acting 

Administrator.  Office  of  Information  and 
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Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMD),  on 
December  28, 1990.  HCFA  has  requested 
E  waiver  of  the  60  day  comment  period 
from  0MB.  If  granted,  the  new  system  of 
records  will  become  effective  February 
1, 1991  unless  HCFA  receives  comments 
v%hich  require  alteration  to  the  system. 

ADDRESSES:  The  public  should  address 
comments  to  Richard  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of  Budget 
and  Administration.  Room  108.  Security 
Office  Park  Building,  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 
Comments  received  will  be  available  for 
inspection  at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Fenton,  Deputy  Director,  Division 
of  Long  Term  Care  Services,  2-D-2.  ME 
Building,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207,  Telephone 
301-966-6807. 

SUPPLEMENTARY  INFORMATION:  FiCFA 

proposes  to  initiate  a  new  system  of 
records  collecting  data  under  the 
authority  of  sections  1819(b)(3). 
1819(f)(8)(A).  1919(b)(3)  and  1919(fl(6)(A) 
of  the  Social  Security  Act,  which  will 
provide  for  retrieval  of  individually 
identiPiable  resident  information 
necessary  to  support  the  evaluation  of 
the  resident  assessment  instrument 
mandated  by  sections  4201(c)  and 
4211(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987.  Public  Law 
100-203.  for  residents  in  nursing 
facilities  approved  for  participation  in 
the  Medicaid  and  Medicare  programs. 

The  Privacy  Act  allows  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  which  is  compatible  with 
the  purposes  for  which  the  information 
was  collected.  Any  such  compatible  use 
of  data  IS  known  as  a  "routine  use."  The 
proposed  routine  uses  in  this  system 
meet  the  compatibility  requirement  of 
the  Privacy  Act  since  they  are  consistent 
with  the  purpose  of  the  system  to  collect 
and  analyze  data  on  the  physical, 
mental,  functional,  and  psychosocial 
status  of  residents  in  long  term  care 
facilities  certified  to  participate  in  the 
Medicare  and/or  Medicaid  programs. 
Disclosure  of  information  under  these 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  December  21.  1990. 
Coil  R.  Wileniky. 

Administrator.  Health  Care  Finanung 
Administration. 


09-70-1515 

SVSTUI  NAM! 

Resident  Assessment  System  and 
Data  Base  for  Nursing  Home  Residents. 

eiCimiTV  CLASSIFICATION 

.None. 

SYSTEM  LOCATION 

Health  Care  Financing 
Administration.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

CATCOORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM 

A  maximum  of  5,000  persons  in 
approximately  300  Medicare  and/or 
Medicaid  participating  long  term  care 
facilities  in  20  States  that  voluntarily 
elect  to  participate  in  an  evaluation  of  a 
resident  assessment  initiative  mandated 
by  sections  4201(c)  and  4211(c)  of  Public 
Law  100-203.  the  Omnibus  Budget 
Reconciliation  Act  of  1987. 

CATEOORICS  OF  RECORDS  IN  THE  SYSTEM 

The  first  category  is  the  uniform 
minimum  data  set  (MDS)  designated  by 
the  Secretary  as  mandated  under 
sections  1819(r)(6)(A)  and  1919(n(6)(A) 
of  the  Social  Security  Act. 

This  MDS  includes  standard 
demographic  data  for  identification  such 
as  resident  name.  Social  Security 
Nitnber.  gender,  race/ethnicity,  and 
birth  date.  Additional  information  is 
collected  in  the  following  areas: 
Customary  Routine 
Cognitive  Patterns 
Communication/Hearing  Patterns 
Vision  Patterns 
Physical  Functioning  and  Structural 

Problems 
Continence  in  Last  14  days 
Psychosocial  Well-Being 
Mood  and  Behavior  Patterns 
Activity  Pursuit  Patterns 
Disease  Diagnoses 
Health  Conditions 
Oral/Nutritional  Status 
Oral/Dental  Status 
Skin  Condition 
Medication  Use 
Special  Treatment  and  Procedures 

The  second  category  is  the  resident 
assessment  instrument  (RAI).  specified 
by  the  State  as  mandated  in  sections 
1819(b)(3)  and  1919(b)(3)  of  the  Social 
Security  Act. 

The  RAI  includes  the  MDS  as  well  as 
common  definitions,  utilization 
guidelines  and  resident  assessment 
protocols,  which  direct  long  term  care 
facility  staff  toward  collecting 
additional  information  necessary  on 
specific  problem  areas. 


AUTHOfUTV  FOR  MAINTENANCE  OF  THE  SYSTEM 

Sections  1819(b)(3).  1819(f)(6)(A). 
1919(bl(3)  and  1919(n(6)(A)  of  the  Social 
Security  Act;  sections  4201(c)  and 
4211(c)  of  Pubhc  Law  No.  100-203. 

PURPOSE  OF  THE  SYSTEM 

Retrieval  of  individually  identifiable 
information  is  necessary  to  support  the 
evaluation  of  the  resident  assessment 
instrument  as  mandated  by  sections 
4201(c)  and  4211(c)  of  Public  Law  100- 
203,  and  to  prepare  reports  to  Congress 
hy  January  1. 1992  and  January  1. 1993. 
The  use  of  individual  information  in  the 
evaluation  provides  the  basis  for 
analyzing  State  differences  in  quality  of 
resident  assessment  and  care  planning 
practices  and  resident  outcomes. 

The  evaluation  will  inform  HCFA  and 
Congress  on  how  Sta'es  could  use 
resident  assessment  data  to  improve  the 
efficiency  and/or  effectiveness  of  the 
residnnt  review  component  of  Federal 
and  State  survey  and  certification 
practices. 

ROUTINE  USES  OF  RECORDS  MAIKT AIMED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES 

Disclosure  may  be  made: 

1.  To  HCFA  contractors  and 

subcontractors  for  the  purpose  of 
performing  a  Congressionally 
mandated,  national  evaluation  of 
the  reliability,  accuracy,  efficiency, 
and  effectiveness  of  nursing  facility 
resident  assessment  and  care 
planning  practices. 

2.  To  the  Congressional  office  of  an 

individual,  in  response  to  an  inquiry 
from  that  congressional  office  at  the 
request  of  the  individual  involved. 

3.  To  the  Department  of  Justice,  to  a 

court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

a.  HHS.  or  any  component  thereof;  or 

b.  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

c.  Any  HHS  employee  in  his  or  her 
individual  capacity  when  the 
Department  of  Justice  (or  HHS, 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

d.  The  United  States  or  any  agency 
thereof  where  HHS  determines  that 
the  litigation  is  likely  to  affect  HHS 
or  any  of  its  components,  is  a  party 
to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal, 
or  the  other  party  is  relevant  and 
necessary  to  the  litigation  and 
would  help  in  the  effective 
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representation  of  the  goverxmiental 
party,  provided,  however,  that  in 
each  case,  HHS  determines  that 
such  disclosure  is  compatible  with 
the  purpose  for  which  the  records 
were  collected. 
4.  To  employees  of  a  State  government 
for  the  purposes  of  investigation  of 
potential  quality  of  care  problems, 
fraud,  abuse,  or  waste  related  to  the 
Medicare  and  Medicaid  programs  or 
for  research  relating  to  the 
Medicare  and  Medicaid  programs 
and  facilities  certified  by  these 
programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSMO  OF  RECORDS  IN  THE  SYSTEM 

1.  Storage:  Paper,  magnetic  tape  and 

direct  access  storage  device. 

2.  Retn'evability:  Records  may  be 

retrieved  by  the  resident's  name, 
social  security  number,  Health 
Insurance  Claim  number.  Medicaid 
Identification  Number. 

3.  Safeguards: 

a.  Authorized  Users:  only  HHS 
contract  personnel  whose  duties 
require  that  use  of  the  system  may 
access  the  data.  In  addition,  such 
HHS  contractor  personnel  are 
advised  that  the  information  is 
confidential  and  that  criminal 
sanctions  for  unauthorized 
disclosure  of  private  information 
may  be  applied. 

b.  Physical  Safeguards:  Research 
Triangle  Institute  maintains  strict 
physical  security  of  information 
maintained  on  electronic  or 
magnetic  media  through  its  system 
of  data  security  including  password 
security.  All  paper  copies  of 
information  are  stripped  of  unique 
resident  identification  information 
once  they  are  edited  and  kept  in  a 
secure  location  to  protect  them  from 
unauthorized  use. 

c.  Procedural  Safeguards:  Employees 
who  maintain  records  in  the  system 
are  instructed  to  grant  regular 
access  only  to  authorized  users. 
Data  stored  in  computers  are 
accessed  through  the  use  of 
passwords  known  only  to 
authorized  personnel.  Contractors 
who  maintain  records  in  this  system 
are  instructed  to  make  no  further 
disclosure  of  the  records  except  as 
authorized  by  the  system  manager 
and  permitted  by  the  Privacy  Act. 

d.  Implementation  Guidelines: 
Safeguards  are  implemented  in 
accordance  with  all  guidelines 
required  by  the  Department  of 
Health  and  Human  Services. 
Safeguards  for  automated  records 
have  been  established  in 


accordance  with  the  Department  of 
Heal*  and  Human  Services' 
Automated  Data  Processing 
Manual,  Part  6  "ADP  System 
Security".  This  includes  maintaining 
the  records  in  a  secure  enclosure. 

4.  Retention  and  Disposal:  Records  will 

be  retained  until  January  1, 1995. 

5.  System  Manager  and  Address: 

Director.  Health  Standards  and 
Quality  Bureau.  Health  Care 
Financing  Administratioa  2-D-2 
Meadows  East,  6325  Security 
Boulevard.  Baltimore.  Maryland 
21207. 

6.  Notification  Procedures:  To  determine 

if  a  record  exists,  write  to  the 
System  Manager  at  the  address 
indicated  above  and  specify  the 
State,  facility  or  State  identification 
number  of  the  facility,  date  of  birth 
and  your  social  seciunty  number. 

7.  Record  Access  Procedures:  Same  as 

notification  procedures.  Requestors 
must  reasonably  specify  the 
information  being  sought.  (These 
procedures  are  in  accordance  with 
Departmental  Regulations  (45  CFR 
5b.5(a)(2).) 

8.  Contesting  Record  Procedures: 

Contact  the  system  manager  named 
above,  reasonably  identify  the 
record  (provide  State  or  facihty 
identifier  number,  date  of  birth,  and 
social  security  number),  and  specify 
the  information  to  be  contested. 
State  the  reason  for  contesting  it; 
e.g.,  why  the  information  is 
inaccurate,  incomplete  or  not 
current.  (The  procedures  are  in 
accordance  with  Departmental 
Regulations  (45  CFR  5b.7).) 

9.  Records  Source  Categories:  The 

source  categories  are  the  medical 
records  of  individual  residents 
residing  in  nursing  facilities 
participating  in  the  Medicare  and 
Medicaid  programs. 

10.  System  Exempted  From  Certain 

Provisions  of  the  AcL  None. 

\FR  D6c.  90-30572  Filed  12-31-9a  8:45  am] 

BILUNO  CODE  «12»-03-M 


National  Institutes  of  Health 

Meeting  of  the  National  Advisory 
Council  for  Human  Genome  Research 

Pursuant  to  Public  Law  92^*63.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research,  National  Center  for 
Human  Genome  Research.  January  22. 
1991,  at  the  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center.  Bethesda. 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  January  22  from  10  a.m.  to  11 


a.m.  to  discuss  administrative  details  or 
other  issues  relating  to  committee 
activities  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  hmited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  522(b)(4)  and  552b(c)(6). 
title  5,  U.S.C.  and  sec  10(d)  of  Pubhc  law 
92-463,  the  meeting  will  be  closed  to  the 
public  on  January  22  from  11  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  EIke  Jordan,  Deputy  Director, 
National  Center  for  Human  Genome 
Research.  National  Institutes  of  Health. 
Building  38A.  room  605.  Bethesda, 
Marj  land  20892  (301)  496-0844.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request. 

Dated:  Deceinber  21. 1990. 
B«tty  I  Beveridge, 

Committee  Management  Officer  Mil 
[FR  Doc  90-30542  Filed  12-31-90;  6:45  amj 

BUXING  COOe  4140-«1-«l 


National  Cancer  Institute;  Meeting  of 
the  Biometry  and  Epidemiology 
Contract  Review  Committee 

Pursuant  of  Public  Law  92-t63.  noticp 
is  hereby  given  of  the  meeting  of  the 
Biometry-  and  Epidemiology  Contract 
Review  Committee.  National  Cancer 
Institute.  National  Institutes  of  Health. 
January  24. 1991.  Executive  Plaza  North, 
Conference  Room  J,  6130  Executive 
Boulevard.  Rockville.  Maryland  20852. 

This  meeting  will  be  open  to  the 
public  on  January  24  from  9  a.m.  to  10 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  closed 
to  the  public  on  January  24  from  10  am 
to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
contract  proposals.  The  proposals  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
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constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  A.  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  lOA-Ofi, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892  (301-496-5708).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Harvey  P.  Stein,  Executive 
Secretary,  Biometry  and  Epidemiology 
Contract  Review  Committee.  National 
Cancer  Institute,  Westwood  Building, 
room  807,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892  (301-496- 
7030)  will  provide  substantive  program 
information  upon  request. 

Dated:  December  21.  1990, 
B«tty  ).  Beveridge, 

Committee  Munagement  Office.  NIH. 
[FR  Doc.  90-30538  Filed  12-31-90;  WS  am) 

BILUMG  COOC  4140-«I-M 


National  Center  for  Nursing  Researcfi; 
Meeting  of  the  National  Advisory 
Council  for  Nursing  Researcfi 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Council  for  Nursing 
Research,  .National  Center  for  Nursing 
Research.  January  30-31. 1991,  Building 
3lC,  Conference  Room  10.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  January  30  from  9  a.m.  to 
recess  and  on  January  31  from 
approximately  11  a.m.  to  adjournment. 
Agenda  items  to  be  discussed  will 
include  the  NCNR  Director's  Report. 
Biennial  Reports  of  the  Council  and  NIH 
Director.  Reports  of  the  Forum  on 
Integrity  in  Science,  the  NIH  Ten  Point 
Plan  fir  Managing  the  Costs  of 
Biomedical  Research  and  the  Priority 
Expert  Panels  of  the  National  Nursing 
Research  Agenda,  a  Review  of  the 
Initiatives  for  FY  1991.  and  the  Report  of 
the  Advisory  Committee  to  the  Director, 
NIH. 

Attendance  by  the  public  will  be 
lim.ted  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5.  U.S.  Code  and  section 
10(d))  of  Pub.  L.  92^03,  the  meeting  will 
be  closed  to  the  public  on  January  31 
from  8:30  a.m.  to  approximately  11  a.m. 
for  the  review,  discussion,  and 
evaluiitiun  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 


individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Fran  Plyler,  Acting  Council 
Assistant,  National  Advisory  Council 
for  Nursing  Research,  National  Institutes 
of  Health,  Building  31,  room  5B03, 
Bethesda,  Maryland  20892  (301)  496- 
8230,  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  information 
upon  request. 

Dated:  December  13, 1990. 
Betty  |.  Beveridge, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  90-30543  Filed  12-31-90:  8:45  am] 

BILLING  COOC  4140-01-M 


National  Institute  on  Aging;  Meeting  of 
the  National  Advisory  Council  on 
Aging 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Nationa'  Advisory  Council  on  Aging, 
National  Institute  on  Aging  (NIA),  on 
January  31  and  February  1, 1991.  On 
January  31  the  Council  will  meet  in 
Building  31,  Conference  room  6,  National 
Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  10:30  a.m.  until  2  p.m.  for 
a  status  report  by  the  Director,  National 
Institute  on  Aging;  a  report  on  the 
Geriatrics  Program;  a  report  on  NIA 
Growth  and  Future  Plans;  and  for 
discussions  of  program  policies  and 
issues,  recent  legislation,  and  other 
items  of  interest. 

It  will  again  be  open  to  the  public  on 
Friday,  February  1,  from  8:30  a.m.  to 
adjournment  for  a  report  on  the  NIA 
Working  Group  on  Program;  the  NIA 
Intramural  Program;  and  a  report  on  the 
Alzheimer  Disease  Education  and 
Referral  Center  (ADEARJ.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552bfc)(4)  and  552b(c)(6), 
title  5  U.S.C.  and  sec.  10(d}  of  Public 
Law  92-463,  the  meeting  of  the  Council 
will  be  closed  to  the  public  on  January 
31  from  2:00  to  recess  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications. 

These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  June  McCann.  Council  Secretary 
for  the  National  Institute  on  Aging. 
National  Institutes  of  Health.  Building 
31,  room  5C02,  Bethesda,  Maryland 
20892  (301/496-9322),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.866,  Aging  Research,  National 
Institutes  of  Health) 

Dated:  December  21, 1990. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  90-30539  Filed  12-31-90;  8:45  am) 

BILLING  CODE  4140-01-M 

National  Institute  of  Allergy  and 
Infectious  Diseases  and  Its 
Subcommittees;  Meetings 

Notice  of  meetings  of  National 
Advisory  Allergy  and  Infectious 
Diseases  Council,  Acquired 
Immunodeficiency  Syndrome 
Subcommittee,  Allergy  and  Immunology 
Subcommittee,  Microbiology  and 
Infectious  Diseases  Subcommittee. 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  subcommittees  on 
January  23-25, 1991. 

The  meeting  of  the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee  will  be  held  in  the 
Cabinet  Judiciary  Room,  Hyatt  Regency 
Bethesda  Hotel,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20892.  The 
meeting  will  be  open  to  the  public  on 
January  23  from  approximately  8:30  a.m. 
to  recess,  and  on  Janbary  24,  from  8:30 
a.m.  until  12:30  p.m.  The  meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  bo  held  on  January 
24. 1991,  at  the  National  Institutes  of 
Health,  Building  3lC,  Conference  Rooms 
7  and  9  respectively,  Bethesda, 
fvlaryland  20892.  Both  Subcommittee 
meetings  will  be  open  to  the  public  on 
January  24  from  approximately  10:30 
a.m.  to  recess.  On  January  25  the 
meeting  of  the  full  Council  will  be  open 
to  the  public  from  10  a.m.  until 
adjournment  in  Conference  Room  10,  for 
discussion  of  procedural  matters. 
Council  business,  and  a  report  from  the 
Instituted  Director  which  will  include  a 
discussion  of  budgetary  matters. 

The  primary  program  will  include  a 
discussion  of  recommendations  related 
to  cost  containment  at  the  NIH;  report 
on  the  children's  vaccine  initiative;  a 
report  of  the  Council  Working  Group  on 
\ 
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Grant  Issues;  and  a  report  from  each  of 
the  Council  subcommittees. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b{c)(4)  and  552b(c)(6), 
title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  .NAAIDC 
Acquired  Immunodeficiency  Syndrome 
Subcommittee  will  be  closed  to  the 
public  on  January  24,  from  1:30  p.m.  until 
recess  for  review,  evaluation,  and 
discussion  of  individual  grant 
applications.  This  subcommittee  will 
meet  at  the  National  Institutes  of  Health, 
Building  3lC,  Conference  Room  10.  The 
meeting  of  the  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  on  January  24  from  8.30  a.m. 
to  10:30  a.m.  in  conference  room.s  7  and 
9  respectively,  for  review,  evaluation, 
•and  discussion  of  individual  grant 
applications.  The  meeting  of  the  full 
Council  will  be  closed  from 
approximately  8:30  a.m.  to  10  a.m.  on 
January  25  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  .Mlergy 
and  Infectious  Diseases,  Building  31, 
room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Luz  A.  Froehlich,  Acting  Director, 
Extramural  Activities  Program,  NIAID, 
NIH,  Westwood  Building,  room  703. 
telephone  (301^96-7291),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855  Pharmacological 
Sciences;  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health). 

Dated:  December  13, 1990. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
|FR  Doc.  90-30537  Filed  12-31-90:  845  am] 
BILLING  CODE  4140-01-M 


Meeting  ^f  the  National  Arthritis  and 
Musculoskeletal  and  Sidn  Diseases 
Advisory  Council 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 


and  Skin  Diseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  on  February  7  and  8, 1991, 
Conference  Room  6,  Building  31. 
National  Institutes  of  Health.  Bethesda. 
N^aryland. 

The  meeting  will  be  open  to  the  public 
February  7  from  8:30  a.m.  to  12  noon  to 
discuss  administrative  details  relating  to 
Council  business  and  special  reports. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  Februarj' 
7  from  1  p.m.  to  recess  and  again  on 
February  8  from  8:30  a.m.  to 
adjournment  at  approximately  12  noon 
in  accordance  with  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Further 
information  concerning  the  Council 
meeting  may  be  obtained  from  Dr. 
Michael  Lockshin.  Executive  Secretary. 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council. 
NIAMS,  Building  31.  Room  4C32. 
Bethesda,  Maryland  20892.  (301)  496- 
0802. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Manaeement  Office. 
NIAMS,  Building  31,  Rm.  4C32.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  (301)  496-0803. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846,  Arthritis.  Bone  and  Skin 
Diseases,  National  Institutes  of  Health) 

Dated:  December  21, 1990. 
Betty  |.  Beveridge, 

A7W  Committee  Management  Officer. 
[FR  Doc.  90-30540  Filed  12-31-90;  8:45  am] 

BILUNG  CODE  4140-01-N 


National  Institute  of  Dental  Research; 
Meeting  of  the  National  Advisory 
Dental  Research  Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  Research 
Council,  National  Institute  of  Dental 
Research,  to  be  held  January  22-23, 1991, 
Conference  Room  10,  Building  3lC, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9:30  a.m.  to  recess  on 
January  22  for  general  discussion  and 


program  presentations.  A  meeting  of  the 
.National  Advisory'  Dental  Research 
Council  Subcommittee  on  Minority 
Activities  will  be  held  on  Januarj'  23 
from  12:30  p.m.  until  adjournment  at  the 
same  location.  Attendance  by  the  public 
at  both  meetings  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552(c)[4j  and  552b(cH6). 
Utie  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92--463.  the  meeting  of  the  Council 
will  be  closed  to  the  public  on  January 
22  from  8:30  a.m.  to  9:30  a.m.  and  on 
January  23  from  9  a.m.  to  approximately 
12  noon  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Brent  Jaquet.  Executive  Secretrj', 
National  Advisory  Dental  Research 
Council,  and  Special  Assistant  to  the 
Director,  National  Institute  of  Dental 
Research.  National  Institutes  of  Health. 
Building  31.  room  2C39.  Bethesda, 
Maryland  20892  (telephone  301-496- 
9469)  will  furnish  a  roster  of  committee 
members,  a  summary  of  the  meeting, 
and  other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  13  121— Diseases  of  the  Teeth 
and  Support  Tissues;  Canes  and  Restorative 
Materials:  Periodontal  and  Soft  Tissue 
Diseases:  13  122— Disorders  of  Structure. 
Function,  and  Behavior  Craniofacial 
Anomalies.  Pain  Control,  and  Behavioral 
Studies;  13.845— Dental  Research  Institute; 
National  Institutes  of  Health) 
Dated:  December  13.  1990. 
Betty  ].  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  90-30541  Filed  12-31-90;  8:45  am) 

BILLING  CODE  4140-01-M 


Public  Health  Service 

Hearth  Resources  and  Services 
Administration;  Omnibus  Budget 
Reconciliation  Act  of  1989;  Delegation 
of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Administrator.  Health 
Resources  and  Services  Administration, 
on  December  6, 1990.  by  the  Assistant 
Secretary  for  Health,  the  Administrator 
has  delegated  to  the  Director,  Maternal 
and  Child  Health  Bureau,  certain 
authorities  under  the  Omnibus  Budget 
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Reconcilialion  Act  of  1989,  as  amended 
hereafter,  as  follows: 

Section  6506(;il— Development  of 
Ntodel  Application  for  Maternal  and 
Child  Assist.ince  Programs  (42  U.S.C. 
701  note). 

Section  6508 — Health  Insurance  for 
Medically  Uninsurable  Children  (42 
L'S  C.  7o"l  note). 

Section  6509— Maternal  and  Child 
Health  Handbook  (42  U.S.C.  701  note). 

These  authorities  are  to  be  exercised 
only  after  consultation  and  in 
cooperation  with  the  Health  Care 
Financing  Administration. 

This  delf^dtion  excluded  the  authority 
io  promulgate  regulations  and  to  submit 
rrpjrts  to  the  Congress. 

Redelegation 

This  authority  may  be  redelegated. 
Prior  Delegations 

None. 
Effective  Date 

This  delegation  was  effective  on 
December  21, 1990.  In  addition,  1  hereby 
affirm  and  ratify  any  actions  taken  by 
the  Administrator  or  his  subordinates 
which,  in  effect,  involved  the  exercise  of 
the  authorities  delegated  herein  prior  to 
the  effective  date  of  the  delegation. 

D.iied:  December  21. 1990. 
Robert  C.  Harmon, 
Adiv.uus'.rator 
[FR  Doc.  90-30569  Filed  12-31-90;  8:45  am) 

BILLING  COOE  41»0-IS-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
1WO-250-4370-02-241B1 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
informiition  listed  below  has  been 
submit'ed  In  the  Office  of  Management 
and  Budget  for  approval  under  the 
pro\  isior.s  of  the  Paperwork  Reduction 
.Act  (44  use.  chap'er  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau  of  Land 
sianagements  (BLM)  Clearance  Officer 
at  the  phone  number  listed  bt'low. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bl.M's  Clearance  Officer  and  to  the 
Office  of  Man:tgement  and  Budget, 
P,i[)('r\vork  Reduction  Project  (1004- 


0042),  Washington.  DC  20503,  telephone 
202-395-7340. 

Title:  Protection,  Management,  and 
Control  of  Wild  Free-Roaming  Horses 
and  Burros,  43  CFR  4700. 

OMB  Approval  Number:  1004-0042. 

Abstract:  Respondents  furnish 
documentation  about  the  following: 

1.  Removal  of  wild  horses  and  burros 

from  private  land  (non-form  item). 

2.  Qualifications  of  applicants  related  to 

adoption  of  1  to  4  wild  horses  or 
burros  (Form  4710-10). 

3.  Qualifications  of  applicants  related  to 

adoption  of  5  or  more  wild  horses  or 
burros  (non-form  item). 

The  request  for  removal  of  animals 
from  private  land  is  necessary  to 
determine  the  need  for  removing  wild 
horses  and  burros  from  these  lands.  The 
documentation  about  adoption  allows 
the  BLM  to  determine  if  an  applicant 
will  be  given  the  opportunity  to  adopt 
wild  horses  or  burros.  Adoption 
applicants  provide  information  about 
their  qualifications  and  capability  to 
provide  humane  care  and  treatment  for 
wild  horses  and  burros  under  conditions 
specified  by  Federal  regulations. 
Applicants  for  adoption  of  more  than  4 
wild  horses  or  burros  are  requested  to 
provide  additional  information  related 
to  their  capability  to  provide  proper  care 
for  the  number  of  wild  horses  or  burros 
requested. 

Bureau  Form  Numbers:  Application 
for  Adoption  of  Wild  Horse(s)  and 
Burro{s),  Form  4710-10. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Landowners  requesting  the  BLM  to 
remove  wild  horses  or  burros  from  their 
property  and  applicants  desiring  to 
adopt  wild  horses  or  burros. 

Estimated  Completion  Time:  .165 
hours  per  response. 

Annual  Response:  20.450. 

Annual  Burden  Hours:  3.379. 

Bureau  Clearance  Officer:  (Alternate) 
Gerri  Jenkins  202-653-6853. 

Dated:  November  29. 1990. 
Vincent ).  Hecker, 

Acting  Assistant  Director  for  Land  end 
Renewable  Resources. 
\VR  Doc.  90-30574  Filed  12-31-90;  8:45  am) 

BILLING  COOE  4310-S4-II 


Fish  and  Wildlife  Service 

Meeting.  Klamath  Fishery  Management 
Council 

agency:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 


the  Federal  Advisory  Act  (5  U.S.C,  App 
I),  this  notice  announces  a  meeting  of 
the  Klnmath  Fishery  Management 
Council,  established  under  the  authority 
of  the  Klamath  River  Basin  Fishery 
Resources  Restoration  Act  (16  U.S.C. 
460SS  et  scq  ).  The  meeting  is  open  to  the 
public. 

DATES;  The  Klamath  Fishery 
Management  Council  will  meet  from 
10:30  a.m.  to  5:00  p.m.  on  Thursday, 
January  10.  1991.  and  from  8:00  a.m.  to 
3:00  p.m.  on  Friday,  January  11, 1991. 

Place:  The  meeting  will  be  held  in  the 
conference  room  of  the  North  Coast  Inn. 
4975  Valley  West  Blvd..  Areata, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr  Ronald  A.  Iversiin.  Project  Leader, 
U.S.  Fish  and  Wildlife  Service,  P  O.  Box 
1006  (1030  South  Main),  Yreka, 
California  96097-1006.  telephone  (916) 
842-5"63, 

SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the 
.Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8.  1987  (52  FR  25639). 

The  Council  will  review,  for  approval 
and  distribution,  a  public  review  draft  of 
a  long-range  plan  for  management  of 
harvest  of  anadromous  fish  stocks,  and 
will  discuss  options  for  a  public  review 
process.  The  Council  will  also  hear 
reports  on  1990  harvests  and  spawning 
escapements  of  Klamath  fall  chinook 
salmon  and  will  review  harvest 
management  plans  for  the  1991  fishing 
season. 

Dated:  December  18. 1990. 
William  E.  Martin, 
Acting  Regional  Director. 
jFR  Doc.  90-30573  Filed  12-31-90;  8:45  am| 

BILLING  CODE  4310-SS-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  22,  1990.  Pursuant  to  §  60.13 
of  36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  .National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service.  P  O.  Box  37127,  Washington,  DC 


20013-7127.  Written  comments  should  be 

submitted  by  January  17, 1991. 

Beth  Savage. 

Aciing  Chief  of  Registration,  National 

Register. 

.ALABAMA 

Jefferson  County 

\Vood!at^n  Commercial  Historic  District. 
Area  around  jet.  of  1st  Ave.  N.  and  55th  PI., 

Birmingham.  90002179 

Mobile  County 

Lindsely.  Martin.  House.  3112  Bayfronl  Rd.. 

Mobile.  90002176 
Oakleigh  Garden  Historic  District  (Boundary 

li'creose).  Roughly  bounded  by  Selma  St.. 
Broad  St.,  Texas  St  and  Rapier  Ave.. 
Mobile,  90002175 

Montgomery  County 

Old  Ship  African  Methodist  Episcopal  Zion 
Church,  483  Holcombe  St.,  90002177 

CALIFORNIA 

Mendocino  County 

Point  Arena  Light  Station  (Point  Arena  MPS). 
Lighthouse  Rd.,  Point  Arena  vicinity. 
90002189 

Sonoma  County 

Shoiv.  Isaac  £.,  Building.  219  N.  Cloverdale 
Blvd.,  Cloverdale.  90002155 

MISSOURI 

Platte  County 

W'addell  'A"  Truss  Bridge.  English  Landing 
Park,  over  Rush  Cr.,  Parkville.  90002173 

NEW  lERSEY 

Cumberland  County 

Miah  Maull  Shoal  Lighthouse.  In  Delaware 
Bay  5  mi.  SW  of  Egg  Island  Point,  Delaware 
Bay,  90002188 

NORTH  CAROLINA 

lohnston  County 

Hannah's  Creek  Primitive  Baptist  Church. 
NC  301  SW  of  jet  with  NC  1171.  Benson 
vicinity.  90002181 

Mecklenburg  County 

Craie.i.  Dr  Walter  Pharr.  House  (Rural 

Mecklenburg  County  MPS/.  7648  Mt. 

Holly— Huntersville  Rd.,  Charlotte  vicinity, 

90002187 
Croft  Historic  District  (Rural  Mecklenburg 

County  MPS].  Along  NC115  N  from  jet. 

With  Bob  Beatty  Rd.,  Charlotte  vicinity 

90002185 
Hayes— Bryum  Store  and  House  (Rural 

Mecklenburg  County  MPSl  MC  160  S  of 

jet  with  Shopton  Rd.,  Charlotte  vicinity. 

9(Kl02ie6 

OKLAHOMA 
I'ayne  County 

ricr.sant  Valley  School.  1901  S.  Sangre  Rd.. 
SliUwatpr.  90002182 


TEXAS 

Nacogdoches  County 

Blount.  Stephen  IVil/iam  and  Mary  Price. 
House.  310  N.  Mound  St.,  Nacogdoches, 
90002180 


VIRGINIA 
Albemarle  County 

Blue  Ridge  Farm.  )ct.  of  VA  691  and  VA  692. 

Greenwood  vicinity.  90002163 
Piedmont.  |ct.  of  1-64  and  VA  6P1. 

Greenwood  vicinity.  900021&4 

Bland  County 

Mountain  Glen.  1  mi  SE  of  Ceres,  Virginia 
Ceres  vicinity.  90002161 

King  George  County 

Eagle's  Nest.  VA  642  E  of  jet  of  VA  218  and 
VA  682.  Ambar  vicinity.  90002160 

Office  Hall,  jet,  of  VA  3  and  US  301  King 
Ceorpe  Court  House  vicinity.  90002164 

Loudoun  County 

Fleetwood  Form.  VA  621  of  jet.  with  VA  617, 
Areola  vicinity.  90002172 

Montgomery  County 

Blacksburg  Historic  District  (Montgomery 
County  MPSl.  Roughly,  area  N  of  jet.  of 
Main  and  jaekson  Sts.  including  sections 
out  along  Lee  Progress  Sts..  Blackburg. 
90002165 

Bowyer—Trollinger  Farm  (Montgomery 
County  MPS).  VA  600  N  of  jet  with  VA 
693,  Childress  vicinity,  90002167 

Chnstianshurg  Post  Of'ice  /Montgomery 
County  MPSl.  NW  comer  of  public  square, 
Christianshurg,  90002168 

McDonald  loseph.  Fann  (.Montgomery 
County  MPSl.  VA  65"  NW  of  jet.  with  VA 
685.  at  end  of  Spur  Rd.,  Price  Fork  vicinity, 
90002166 

,\'orth  Fork  Valley  Rural  Historic  District 
(Montgomery  County  MPS).  Along  the 
North  Fork  of  the  Roanoke  R,  from  the 
Roanoke  Co,  line  S  to  Lusters  Gate. 
Blacksburg  vicinity,  90002169 

Nottoway  County 

Blackstopp  Historic  District.  Roughly 
bounded  by  Mann.  Dillard.  Tavern,  S,  High. 
Oak.  Eighth  and  Freeman  Sts.  and  the 
Norfolk  and  Western  RR  tracks, 
Blackstone,  900021"4 

Richmond  Independent  City 
Taylor  Farm.  4012  Walmsley  Blvd., 

Richmond,  90002158 

Roanoke  Independent  City 

Campbell  Avenue  Complex.  118 — 128 
Campbell  Ave.,  SW.,  Roanoke,  90002171 

Roanoke  City  Firehouse  Xo.  6.  1015  Jamison 
Ave..  SE.,  Roanoke.  90002162 

Suffolk  Independent  City 

Phoenix  Banks  of  Mansemond.  339  E. 
Washington  St..  Suffolk.  90002159 

Waynesboro  Independent  City 
Plumb  House.  1012  W.  Main  St..  Waynesboro. 
90002178 


WASHINGTON 

King  County 

n'urdemann.  Harry  Vanderbilt  House.  17602 

Bothell  Way  NE..  Uke  Forest  Park, 

90002154 

WISCONSIN 

Iowa  County 

D.VR  4*  Rockshelter  (Wisconsin  Indian  Rock 

Art  Sites  MPS).  Address  Restricted. 

Brigham,  90002158 
Hole-in-the-Wall »/  Cave  (Wisconsin  Indian 

Rock  Art  Sites  MPS).  Address  Restricted. 

Brigham,  90002157 

(FR  Doc.  90-30617  Filed  12-31-90;8:45am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  318051 

Canadian  Pacific  Limited  and  D4H 
Corp. -Trackage  Rights  Exemption- 
Consolidated  Rail  Corporation;  Notice 
of  Exemption 

Consolidated  Rai!  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  Canadian  Pacific 
Limited  (CP)  and  D&H  Corporation 
(DHC)  over  the  following  lines  of 
railroad  between  Buffalo  and 
Suspension  Bridge  (Niagara  Falls)  NY; 

1.  Over  the  Lockport  Branch  LC  4821. 

from  MP  75.8-1-  -  Suspension  Bridge 
to  MP  70.4-1--  (CP-81); 

2.  Over  the  Niagara  Branch  LC  4843, 

from  MP  19  7  -<r  -  (CP-81)  to  MP 
5.6-1--  (CP-55); 

3.  Over  the  Belt  Line  Branch  LC  4842. 

from  MP  7.2  -i-  -  (CP-55)  to  MP 
0  0-I--  (CP-437): 

4.  Over  the  Chicago  Line  LC  6467,  from 

MP0  0-1--  (CP-^37)  toMP0.2-f-: 

5.  Over  the  How  ard  Street  Running 

Track  LC  4852,  from  MP  422.3+  -  to 
MP  421.8-1-  -:  and 

6.  Over  the  Bison  Running  Track  LC 

6401.  from  MP  421.8-1-  -  to  MP 

420.2 -t--. 
Under  the  terms  of  the  agreements, 
the  trackage  rights  may  be  exercised  by 
DHC  or  any  other  affiliate  of  CP.  The 
trackage  rights  were  to  become  effective 
on  or  after  December  26, 1990.  These 
trackage  rights  will  bridge  the  gap 
between  the  CP  and  the  Delaware  and 
Hudson  Railway  Company  (DH)  rail 
systems  and  pe.-mit  CP  and  DHC  to 
consummate  the  acquisition  of  DH's 
railroad  assets,  approved  in  Canadian 
Pacific  LTD.Pur.  Fr  Trackage-DFH  Ry. 
Co..  7  LC.C.  2d  95  (1990). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  ipay 
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be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  slay  the 
transaction.  Pledgings  must  be  filed  with 
the  Commfssion  and  served  on: 
Katharine  F.  Braid.  Canadian  Pacific 
Limited,  40  University  Avenue,  Suite 
918,  Toronto,  Ontario  VIS]  ITI.  and 
Terence  M.  Flynes,  Sidley  A  /\u<»lin.  1722 
Eye  Street,  NW.,  Washington.  DC  20006. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackaj^e  nghts  will  be  protected 
pursuant  to  Sorfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  364  I.C.C. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry..  Inc.— Lease  and  Operate,  360 
I.C.C.  653  (1980),  and  as  clarified  in 
Wilmington  Term.  R.R..  Inc.— Pur.  B 
Lease-CSX  Transp.  Inc.,  6  I  CC.2d  799 
(1990). 

Dated  Decfmb»T  2fi,  \9.m 

By  the  Commission,  (useph  H.  Dettmar, 
.'\(,iing  DirecloT.  OfTir.e  of  Prorredings. 
SidMy  L  Strickland.  |t.. 
Secretary 

[FR  Dbc.  9O-30a»7  Pili-d  t2-31-«»;  &45  ami 
BILUNQ  COOC  703S-01-H 


(DechatNe.  AB-327X) 

St  JoMph  Terrainai  Railroad  Co,- 
Abandonment  Exemption — in  St 
Joseph,  110 

AOCNCr  h>ter»fate  Commerce 

Commiasion. 

action:  Notice  of  exemption 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  use.  10903-10904  the  abandonment 
by  St.  Joseph  Terminal  Railroad 
Company  of  1.047  miles  of  rail  line  in 
Buchanan  County.  MO.  sut))ect  to 
sLandard  labor  protective  conditions. 
OATlt:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  nnanciai 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
1. 1991.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  C¥R  1152.27(c)(2)  must  be  filed 
by  January  14, 1991,  petitions  to  stay 
must  be  filed  by  [anuary  14. 1991,  and 
petitions  for  reconsideration  mu.s!  be 
filed  by  January  22. 1991. 


'  See  EMtnipt-  of  Rail  Abaixtonnwnt — Offtrt  uf 
fiiHin  Assist..  4  I.C.C.  M  1«4  n«^I 


ADDRESSES:  Send  pleadings  referring  to 

Docket  No.  AB-327X  to: 

(11  Office  of  the  Secretary  Case  Control 
Branch  Interstate  Commerce 
Commission  Washington,  DC  20423. 

and 
(2)  Petitioner's  representativer 

Richard  Weicher  The  Atchison. 
Topeka  and  Santa  Fe  Ry.  Co.  80 
East  Jackson  Boulevard  Chicago,  IL 
60604 

jospph  D.  Anthofer  Union  Pacific 
Railroad  Company  1416  Dodge 
Street  Omaha,  NE  68179 
FOR  FURTHER  INFORMATION  COWTACT 
loseph  H.  Dettmar  (202)  2"5-7245  [TDD 
for  hearing  impaired;  (2i.'2)  275-1721). 
SUPPLEMENT ARV  INFORMATION: 
Additional  infDnnation  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from;  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washingtion.  DC  20423.  Tpipphone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  availddble  through 
TDD  services  (202)  27S-1721.I 

Decided:  December  21.  1990. 

Dy  the  Commistion.  Chairman  Philbin,  Vice 
Chairman  Phillips.  Commissioners  Simmons, 
Emmett.  and  McDoruikl. 
Siiiney  L  Slrk:kiao(L  fr.. 
Secretary: 
[PR  Doc.  90-30598  Filed  12-31-90;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplnft/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

BACKQROUNOc  The  Department  of  Labor, 
in  carrying  out  lU  responsibilities  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  afftct  the  public. 
LIST  OF  RECOROKEEP1N0/REPORT1IIQ 
REQUIREMENTS  UNDER  REVIEW:  As 
necessary,  the  Department  of  Labor  will 
publish  a  liat  of  the  Agency 
recordkeeping/  reporting  requirements 


imder  review  by  the  Office  of 
Management  andB<Klget  (OMB)  since 

the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordlceeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable.  How  often  the 
recordkeeping/reporling  requirement  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

COMMENTS  AND  QUESTIONS:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  oflnformation 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW.,  room  N- 
1301,  Washington,  DC  20210.  Comment^ 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  ONffi  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Ofrice  of  Management 
and  Budget,  room  3208,  Washington,  DC 
20503,  (Telephone  (202)  395-6880) 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 
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Bureau  of  Labor  Statistics,  1990  Pilot  Surveys 


Fomi  § 

Affected  public 

Respond- 
ents 

Frequency 

Average  time 
per  response 

OSHA  209         

Selected  pnvate  eTipioyers 

Selected  pnvate  employers „ 

Selected  pnvate  employers 

Selected  pnvate  employers ._„ 

Selected  pnvate  employers _ 

Selected  pnvate  employers    

2530 

OiialBf ., „ ,..,„ 

3  minutes 

OSHA  101                        

1120 
112c 
336C 
1400 

OiiartPf     „,,,    

12  mi.nutes 

BLS-OSH90L   : 

Quarter ._ 

7  minutes. 

BLS-OSH90S 

20  minutes. 

BLS-OSH915 ™..™.„ 

Annual _ 

64  minutes. 

OSHA  10191                                          ..„ 

91c     Ouaner _  _ 

20  minutes. 

4274  total  hoors 

This  study  will  obtain  and  evaluate 
the  operational,  quality,  and  cost 


characteristics  of  a  method  for  reporting 
Current  Employment  Statistics 

(1220-0011;  BLS- 790) 


and  coding  occupational  injury 
illness  individual  case  inform 


iry  airtl 

n*<ion. 

I 


Form  # 

Affected  public 

Respond- 
ents 

Frequency 

Pef 
response 

790/BM 

790 /JF  &  J-FD 

Businesses  or  other  for-profit;  Small  businesses -... 

400 
6,500 

45.000 

Monlhty _ 

Monthly _.      

Annual .        — 

15  mm. 
5  min 

790  CU          

Businesses  or  other  for-profit  Small  businesses 

2  m«n. 

790— all  other 

Businesses    or   other    for-profit     Small    businesses    or        336.100     Monthly _ 

7  min. 

479  740  total  hours 

organizations. 

The  Current  Employment  Statistics 
survey  is  a  federal/state  survey  of 
Employment,  hours  and  earnings  in  non- 
farm  establishments.  The  survey 
produces  monthly  estimates  for  the 
nation,  states  and  selected  metropolitan 
areas 

Extension 

Employment  and  Training 
Administration 

Service  Delivery  Area  Appeal 

1205-0202 

On  occasion 

State  or  local  governments 

20  respondents;  40  total  hours;  2  hours 
per  response;  no  forms 
The  information  collected  will  be  used 

to  determine  whether  JTP.A  recipients 

denial  of  designation  of  entities  as 

service  delivery  area  is  in  conformance 

with  JTPA. 

Title  29  CFR  Part  29— Labor  Standards 
for  the  Registration  of  Apprenticeship 
Programs 

1205-0223;  ETA  671 

On  Occasion 

Individuals  or  households:  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations 

188.040  respondents;  39,503  total  hours; 
13  minutes  per  response;  1  form 
Needed  by  employers,  apprentices, 

and  State  apprenticeship  agencies  to  set 

forth  the  labor  standards  to  safeguard 

the  welfare  of  apprentices  and  to  extend 

the  application  of  such  standards  by 


subscribing  policies  and  procedures 
concerning  the  registration  for  certain 
Federal  purposes  of  acceptable 
apprenticeship  programs. 
Mine  Safety  and  Health  Administration 
Form  7000-2,  Quarterly  Mine 

Employment  and  Coal  Production 

Report 
1219-0006 
Quarterly 
Businesses  and  other  for  profit;  small 

businesses  cr  organizations 
84,560  responses.  0,25  hour  per  response, 

21.140  burden  hours 

Requires  mine  operators  to  report  to 
MSHA  quarterly  employment  levels  and 
coal  production.  The  employment  and 
production  data  when  correlated  with 
the  accident  data  provides  information 
for  making  decisions  on  improving 
safety  and  health  enforcement 
programs,  improving  education  and 
training  efforts,  and  establishing 
priorities  in  technical  assistance 
activities  in  safety  and  health. 
Occupational  Safety  and  Health 

Administration  Designation  of 

competent  Person — OSHA  73 
1218-0011 

Reporting/Recordkeeping 
Number  of  respondents  300:  Number  of 

responses  per  respondent  1; 
Hours  per  response  5  min,  Total  burden 

hours  25. 

This  form  is  needed  to  help  ensure 
that  shipyard  personnel  do  not  enter 
confined  spaces  that  contain  oxygen 
deficient,  toxic,  or  flammable 
atmospheres.  Qualified  personnel  must 


test  'hese  spaces  and  this  form  serves  as 
the  employers  designation  of  selected 
employees  who  through  training,  skill 
and  ability,  are  deemed  competent  to 
conduct  such  tests.  Shipyards,  barge 
cleaners,  and  repair  facilities  are 
affected. 

Signed  at  Washington,  DC  this  27th  day  of 
December.  1990 
Paul  E.  Larson, 

Departmental  Clearance  Officer 
|FR  Doc.  90-30616  Filed  12-31-90:  8:45  am] 

BILUNG  CODE  4S10-24-M 


Mine  Safety  and  Health  Administration 
(Docket  No  M-90-201-C1 

Cyprus  Empire  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Cyprus  Empire  Corporation,  9100  East 
Minera)  Circle,  Englewood,  Colorado 
80155  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.500 
(permissible  electric  equipment)  to  its 
Eagle  No.  6  Mine  (ID.  No.  05-01370) 
located  in  Moffat  County.  Colorado.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cables  between 
machine  components  be  isolated  from 
hydraulic  lines. 
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2.  Presently  petitioner  encloses 
electrical  cables  within  a  flame  resistant 
hose  conduit,  which  causes  the  hoses  to 
become  entangled  and  detracts  from 
good  housekeepmg  practices  on  t^e 
bngwall  mining  equipment,  particularly 
the  shields. 

3.  Separating  the  hoses  and  cables 
ri»us€8  an  irr>f>ractical  walkway  behind 
the  shield  legs,  which  affects  the 
maintenance  of  adequate  walkways. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  permissible  fire- 
resistant  hydraulic  fluid  in  the  hydraulic 
hose*  instead  of  non-fire  resistant 
hydraulic  fluid. 

5.  Petitioner  states  that  the  alternate 
method  will  achieve  the  results  of  the 
standard  and  will  at  all  time  guarantee 
no  less  than  the  same  measure  of 
protection  as  the  standard. 

Request  fat  CommanU 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Admiiiutralioo,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203,  All 
comments  must  be  postmarked  or 
received  in  tkat  office  on  or  before 
February  !•  1^91.  Copies  of  the  petition 
are  availabriHpr  inspection  at  that 
address. 

Dated:  December  24,  !<>90. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Reguhtions 
and  Variances. 
lf"R  Dec.  90-30614  Filed  12-31-90:  9:45  dm] 

BILUMO  COOC  4S1«-4»-M 


(Docket  No.  M-90-194-C] 

Keystone  CoaJ  Mining  Co^  Petition  (or 
Modtftcatlon  of  Application  of 
Mandatory  Safety  Standard 

Keystone  Coal  Mining  Company.  P.O. 
Box  729.  Indiana,  Pennsylvania  15701 
has  filed  a  petttion  to  modify  the 
application  of  30  CFR  75.326  (aircourses 
aiid  belt  haulage  entries)  to  its  Margaret 
.No.  n,  «2  Portal  ^fine  (I.D.  No.  38- 
08139)  located  in  Armstrong  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  method  petitioner 
propose » to  install  a  fire  detectioa  (CO 


monitoring)  system  and  use  belt  air  to 
ventilate  in  the  working  •ections. 

3.  Petitioner  proposes  to  install  a  low- 
level  carbon  monoxide  detection  system 
in  all  belt  entries  utilized  as  intake 
circourses  to  monitor  air  at  each  belt 
drive  and  tailpiece  and  at  intervals  not 
to  exceed  1,000  feet  along  each  conveyor 
belt  entry.  The  tow-level  carbon 
monitoring  system  would  be  capable  of 
giving  warning  of  a  fire  for  a  minimum 
of  four  hours  after  the  source  of  power 
to  the  belt  is  removed,  except  when 
power  is  removed  during  a  fan  stoppage 
or  the  belt  haofa^  is  examined. 

4.  The  low-level  carbon  monoxide 
monitoring  devices  would  be  capable  of 
providing  both  visual  and  audible  alarm 
signals  to  a  working  section  and  to  an 
attended  surface  location  where  a 
responsible  person  is  on  duty  at  all 
times  to  see  or  hear  the  alert  and  alarm 
signals.  A  visual  alert  signal  would  be 
activated  when  the  carbon  monoxide 
level  at  any  sensor  is  10  parts  per 
million  (ppm)  above  the  ambient  level 
for  the  mine  and  an  audible  signal  when 
the  carbon  monoxide  level  is  15  ppm 
above  the  ambient  level  for  the  mine. 
When  the  carbon  monoxide  system 
gives  a  visual  signal  at  10  ppm  above  the 
established  ambient  level,  all  persons 
would  be  withdrawn  to  a  safe  area  out 
by  the  working  places  and  appropriate 
action  would  t>e  taken  to  determine  the 
cause  of  the  actuation.  The  mine- 
specific  fire  fighting  and  evacuation  plan 
would  be  implemented  when  the  carbon 
monoxide  system  gives  an  audible 
signal  at  15  ppm  above  the  established 
ambient  level. 

5.  The  carbon  monoxide  system  would 
be  capable  of  identifying  any  activated 
sensor,  monitoring  electrical  continuity, 
and  detecting  electncal  malfunctions. 

6.  The  carlDon  monoxide  system  would 
initiate  the  fire  alarm  signals  at  a 
surface  location  where  a  responsible 
person  is  always  on  duty  when  miners 
are  underground.  The  person  would  be 
located  so  that  the  signala  could  be  seen 
and  heard  at  all  times  and  would  have 
two-way  communications  with  all 
working  sections. 

7.  The  carbon  monoxide  monitoring 
system  would  be  examined  visually  at 
least  once  each  coal-productng  shift  and 
tested  for  functional  operation  at  least 
once  every  7  days  to  ensure  that  the 
monitoring  system  is  working  and 
maintained  properly.  The  monitoring 
system  would  be  calibrated  with  known 
concentrations  of  carbon  monoxide  and 
air  mixtures  at  least  every  30  calendar 
days. 

8.  A  record  of  all  inspections  would  be 
maintained  on  the  surface.  If  at  any  time 
the  carbon  monoxwie  monitonng  system 
is  deenetgized  for  reasons  such  aa 


routine  maintcnar.cc  cr  failure  of  a 
senor  unit,  the  belt  conveyor  may 
continue  to  operate  provided  the 
affected  portion  of  the  belt  conveyor 
entry  is  continuously  patrolled  and 
monitored  for  carbon  monoxide  by  a 
qualified  person  using  a  hand-held 
carbon  monoxide  detection  device. 

9.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Theae 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  or  before 
February  1, 19?n.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  December  24, 1990. 
Pstrida  VV.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[VR  Doc.  90-30614  Filed  12-31-90;  8.45  am) 

BIU.IMO  CODE  4S10-43-M 


NUCLEAR  REGULATORY 
COUMtSStON 

(Oocttet  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Ca  Comanctte 
Peal(  Steam  Electric  Station;  Receipt 
of  Petition  for  Director's  Decision 

Notice  is  hereby  given  that  by  Petition 
of  November  18, 1990,  the  Citizens  for 
Fair  Utility  Regulation  requests  the  | 

Executive  Director  for  Operations  to 
institute  a  proceeding  and  require  the 
Texas  Utilities  Electric  Company  to 
show  cause  why  its  license  to  operate 
the  Comanche  Peak  Steam  Electric  | 

Station  should  not  be  revoked.  The  " 

Petition  asserts  the  following  grounds 
for  this  request:  i 

1.  The  continued  failure  of  Borg-  1 
Warner  check  valves  at  Comanche  Peak 
Steam  Electric  Station: 

2.  The  failure  of  the  Texas  Utihtics 
Electric  Company  to  take  adequate 
corrective  actions  to  resolve  these  check 
valve  failures;  and 

3.  The  questionable  safety  of  certain 
Borg- Warner  check  valves  installed  at 
Comanche  Peak. 

The  request  is  beirn;  treated  pursuant 
to  S  2.206  of  title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  of  the 
Commission's  regulations.  As  provided 
by  10  CFR  2.206.  appropriate  action  will 


be  taken  on  this  request  within  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  in  the  U.S.  Nuclear 
Regulatory  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555.  and  at  the  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlingtoa  Texas  76019, 

Dated  at  Rockville.  Maryland,  tbii  24th  day 
of  December  1990. 

For  the  Nuclear  Regulatory  Commiscion. 
Thomas  E.  Murley, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  90-30593  Filed  12-^1-90;  8:45  am] 

BILUNQ  CODE  75M-0V-M 


[Docket  No.  30-11681,  License  Na  35- 
16717-01,  EA  90-106) 

Newman  Memorial  Kiospitai,  Shattucit, 
Oiclahoma;  Order  imposing  Civil 
Monetary  Penalty 

I 

Newman  Memorial  Hospital  (NMH) 
(Licensee)  is  the  holder  of  NRC 
Material's  License  No.  35-18717-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
May  23, 1989.  The  license  authorizes  the 
Licensee  to  use  NRC-licensed 
radioactive  materials  in  accordance 
with  the  conditions  specified  therein  to 
conduct  nuclear  medicine  activities. 

II 

Inspections  of  the  Licensee's  activities 
were  conducted  on  January  25-26.  and 
May  10. 199a  The  results  of  these 
inspections  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  July  25, 1990.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NFC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations.  The  Licensee  responded 
to  the  Notice  by  two  letters  dated 
August  21, 1990.  The  Licensee  admitted 
nine  violations  (Violations  A.  C.l.  E.l. 
E.2,  F,  G,  H.  I  and  J),  denied  three 
violations  in  their  entirety  (Violations  B, 
C.2.  and  D),  and  admitted  in  part  and 
denied  in  part  the  remaining  violation 
(Violation  C.3).  In  addition,  the  Licensee 
stated  in  regard  to  a  number  of  the 
admiited  violations  that  they  had  been 
iaentified  by  the  Licensee's  consulting 
physicist  and  were  in  the  progress  of 
being  corrected  or  had  been  corrected 


prior  to  NRC's  inspections,  provided 
extenuating  information  in  relation  to 
several  violations  and  requested 
mitigation  of  the  civil  penalty. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed  by  Order. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act).  42  U.S,C. 
2282,  and  10  CFR  2.205,  it  Js  hereby- 
ordered  that- 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $5,000  within  30  days  of  the 
date  of  this  Order,  by  check,  draft  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission.  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  Suite  1000, 
Arlington,  Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be; 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
B.  C.2.  C.3  and  D  of  the  Notice 
referenced  in  section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violations  and  the  additional  violations 


set  forth  in  the  Notice  that  Lhe  Licensee 
admitted,  this  Order  should  be 
sustained. 

Dated  at  Rockville.  Mar,'land  this  20«h  day 
of  December  1990. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson.  |r., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards,  and  Operations 
Support. 

APPENDIX— Evaluations  and 
Conclusions;  Appendix  to  Order 
Imposing  Gvil  Monetary  Penalty 

On  July  25,  1990.  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  (Notice)  was  issued  for 
violations  identified  during  |anuary 
25  26, 1990  and  May  10.  IPSO.  NRC 
inspections.  Newman  Memorial 
Hospital  (NMH)  responded  to  the  Notice 
in  two  letters  dated  Au^st  21, 1990.  The 
NRC's  evaluations  and  conclusions 
regarding  the  hcensees  response  follow: 

Restatement  of  Violations 

A.  10  CFR  35.21  requires  that  the 
Radiation  Safety  Officer  ensure  that 
radiation  safety  activities  are  being 
performed  m  accordance  wnth  approved 
procedures  and  regulatorv'  requirements 
in  the  daily  operation  of  the  licensee's 
byproduct  material  program.  In  addition, 
specific  duties  are  prescribed  in 
paragraph  (b)  of  that  section. 

Contrary  to  the  above,  as  of  May  10. 
1990,  the  RSO  was  not  ensuring  that  the 
radiation  safety  activities  were  being 
performed  in  accordance  with  approved 
procedures  and  regulatory  requirements, 
as  evidenced  by  the  violations  cited  in 
this  Notice  and  the  RSO's  admission 
that,  as  of  the  May  10. 1990  inspection, 
he  had  not  reviewed  the  regulations  for 
which  he  was  responsible  and  that  he 
had  not  reviewed  records  that  he  had 
signed. 

B.  10  CFR  35.22(a)(3)  requires  that  to 
establish  a  quorum  and  to  conduct 
business,  at  least  one-half  of  the 
Radiation  Safety  Committee's  members 
must  be  present,  including  the  Radiation 
Safety  Officer  (RSO)  and  the 
management's  representative. 

Contrary  to  the  above,  the  RSO  was 
;iot  present  during  RSC  meetings  held  to 
Ijonduct  business  during  August  and 
November  1988  and  February  1990. 

C.  License  Condition  15  specifies,  in 
part,  that  the  license  is  based  on  the 
licensee's  statements  and 
representations  in  the  application  dated 
January  29, 198". 

1.  Item  9.4  of  the  application  describes 
the  licensee  personnel  external 
exposure  monitoring  program.  Item  9  4.2 
specifies,  in  part  that  ail  individuals 
who  are  occupational  exposed  to 
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radiation  on  a  regular  basis  will  be 
issued  film  or  TLD  (thermoluminescent) 
whole  body  monitoring  devices.  Item 
9  4.3  specifies,  in  part,  that  all 
individuals  who  handle  radioactive 
material  on  a  regular  basis  will  be 
issued  film  or  TLD  (thermoluminescent) 
finger  monitoring  devices. 

Contrary  to  the  above,  from  October 
through  December  1989.  the  licensee 
failed  to  issue  whole  body  or  finger 
monitoring  devices  to  two  individuals 
who  were  occupationally  exposed  to 
radiation  and  handled  radioactive 
material  on  a  regular  basis  during  this 
period. 

2.  Item  10.4  of  the  application 
describes  the  licensee  rules  for  safe  use 
of  radiopharmaceuticals.  Item  10.4.7 
specifies,  in  part,  that  personnel  are  to 
wear  monitoring  devices  at  all  times 
while  in  areas  where  radioactive 
materials  are  used  or  stored. 

Contrary  to  the  above,  on  May  10. 
1990.  an  inspector  observed  an 
individual  working  in  an  area  where 
radioactive  materials  were  in  use  and 
stored  and  who  was  not  wearing  a 
personnel  monitoring  device. 

3.  Item  10.12  of  the  application 
specifies  that  the  procedures  described 
in  Appendix  N  of  Regulatory  Guide  10.8, 
Revision  2.  will  be  used  to  conduct  area 
radiation  surveys. 

Appendix  N,  in  part,  requires  that 
weekly  surveys  be  performed  to 
determine  removable  contamination 
levels  in  radiopharmaceutical  elution, 
preparation,  and  administration  areas. 
This  method  must  be  sufficiently 
sensitive  to  detect  2000  disintegrations 
per  minute  (dpm)  per  100  square 
centimeters.  Also,  the  records  of  the 
survey  must  contain  a  drawing  of  the 
areas  surveyed,  contamination  action 
levels  as  established  by  the  RSO,  and 
measured  contamination  levels  in  dpm/ 
100  square  centimeters. 

Contrary  to  the  above;  (1)  from 
September  1989  through  Jiinuary  1990. 
the  licensee  had  failed  to  conduct 
weekly  surveys  to  determine  removable 
contamination  in  radiopharmaceutical 
elution.  preparation,  and  administration 
areas;  (2)  from  1987  through  [anuary 
1990.  the  licensee  failed  to  ensure  that 
the  method  used  to  conduct 
contamination  surveys  was  sufficiently 
sensitive  to  detect  2000  dpm/ 100  square 
centimeters;  (3)  from  January  1988 
through  January  1990.  records  of 
contamination  surveys  did  not  include  a 
drawing  of  the  areas  surveyed,  and  (4) 
from  1987  through  May  10. 1990.  did  not 
include  the  measured  contamination 
levels  in  dpm/lOO  square  centimeters. 
U  10  CFR  35.60(c)  requires,  in  part, 
that  a  licensee  require  each  individual 
who  prepares  a  radiopharmaceutical  kit 


to  use  a  syringe  radiation  shield  when 
preparing  the  kit. 

Contrary  to  the  above,  as  of  may  10, 
1990,  the  licensee's  technologist  who 
prepared  radiopharmaceutical  kits 
failed  to  always  use  a  syringe  radiation 
shield  when  preparing  the  kits  during 
1988  and  1989. 

E  1  10  CFR  35.50(bJ(l)  requires,  in 
part,  that  a  licensee  check  each  does 
calibrator  for  constancy  with  a 
dedicated  check  source  at  the  beginning 
of  each  day  of  use. 

Contrary  to  the  above,  on  August  20, 
25.  and  31;  and  November  2.  3,  9, 11,  26. 
and  28, 1989,  the  licensee  did  not  check 
a  dose  calibrator  for  constancy  with  a 
dedicated  check  source  and  used  the 
dose  calibrator  to  measure  patient  doses 
on  those  days. 

2. 10  CFR  35.50(b)(3)  requires,  in  part, 
that  a  licensee  test  each  dose  calibrator 
for  linearity  at  least  quarterly. 

Contrary  to  the  above,  the  licensee 
did  not  complete  a  linearity  test  of  the 
dose  calibrator  between  November  1989 
and  May  10, 1990. 

F.  10  CFR  35.53(c)  requires,  in  part, 
that  a  licensee  retain  a  record  of  the 
measurements  of  radiopharmaceutical 
doses  required  by  Section  35.53  for  3 
years.  To  satisfy  this  requirement,  the 
record  must  contain  the:  (1)  patient's 
name,  and  identification  number  if  one 
has  been  assigned;  (2)  date  and  time  of 
the  measurement;  and  (3)  initials  of  the 
individual  who  made  the  record. 

Contrary  to  the  above,  from  1988 
through  May  10, 1990,  certain  records  of 
radiopharmaceutical  dose 
measurements  did  not  contain  the 
patient  name  and  identification  number, 
the  date  and  time  of  the  measurement, 
and  the  initials  of  the  individual  who 
made  the  record. 

G.  10  CFR  35.60(b)  requires  a  licensee 
to  conspicuously  label  each  syringe,  or 
syringe  radiation  shield  that  contains  a 
syringe  with  a  radiopharmaceutical.  The 
label  must  show  the 
radiopharmaceutical  name  or  its 
abbreviation,  the  clinical  procedure  to 
be  performed,  or  the  patient's  name. 

Contrary  to  the  above,  during  1988 
and  1989  the  licensee  failed  to  label 
syringes  or  syringe  radiation  shields  that 
contained  syringes  with 
radiopharmaceuticals. 

U.  10  CFR  35  14  reguires,  in  part,  that 
a  licensee  notify  the  Commission  by 
letter  within  30  days  when  an  authorized 
user  permanently  discontinues 
performance  of  duties  under  the  license. 

Contrary  to  the  above,  as  of  May  10, 
1990,  the  licensee  had  failed  to  provide 
the  required  notification  for  two 
authorized  users  who  had  permanently 
discontinued  their  performance  of  duties 
under  this  license  in  December  1989. 


I.  10  CFR  20.401(a)  requires,  in  part, 
that  each  licensee  maintain  records 
showing  the  radiation  exposures  of  all 
individuals  for  whom  personnel 
monitoring  is  required  under  10  CFR 
20.202. 

Contrary  to  the  above,  as  of  May  10. 
1990.  the  licensee  had  failed  to  maintain 
records  for  three  individuals  of  radiation 
exposures  accrued  during  the  period 
October  through  December  1989. 

J.  10  CFR  35.50(e)  requires,  in  part, 
that  a  licensee  retain  a  record  of  each 
check  and  test  required  by  Section 
35.50(b)(2),  (3),  and  (4).  and  that  the 
record  include  the  signature  of  the  • 
Radiation  Safety  Officer  (RSO). 

Contrary  to  the  above,  from  1987 
through  January  1990.  records  of  the 
checks  and  tests  required  under  10  CFR 
3.S. 50(b)(2).  (3).  and  (4)  did  not  include 
the  signature  of  the  RSO  in  every  case. 

These  violations  have  been 
collectively  classified  as  a  Severity 
Level  III  problem  (Supplements  IV  ai.d 
VI). 

Cumulative  Civil  Penalty— S5.000 
(assessed  equally  among  the  10 
violations) 

Summary  of  Licensee's  Response  to 
Notice  of  Violation 

(Note:  Although  the  proposed  civil 
penalty  was  assessed  equally  among  10 
violations.  A  through  J.  Violations  C  and 
E  had  more  than  one  part,  such  that  if 
counted  individually,  the  Notice  could 
be  viewed  as  containing  13  violations  of 
NRG  regulations  and  license  conditions. 
For  the  purpose  of  summarizing  and 
evaluating  the  Licensee's  response,  a 
total  of  13  violations  is  used.) 

The  Licensee  admitted  9  of  the  13 
violations  (Violations  A.  C.l,  El.  E.2,  F, 
G,  H.  1  and  J),  denied  3  violations  in 
their  entirety  (Violations  B.  C.2.  and  D). 
and  admitted  in  part  and  denied  in  part 
the  remaining  violation  (Violation  C.3). 
In  addition,  the  Licensee  stated  in 
regard  to  a  number  of  the  admitted 
violations  that  they  had  been  identified 
by  the  Licensee's  consulting  physicist 
and  were  in  the  progress  of  being 
corrected  or  had  been  corrected  prior  to 
NRC's  inspections,  and  provided 
extenuating  information  in  relation  to 
several  violations. 

For  the  purpose  of  this  and  the  next 
section  of  this  document,  which  are 
focused  on  determining  whether  the 
violations  in  the  Notice  did  or  did  not 
occur,  only  those  violations  which  the 
Licensee  denied  either  in  whole  or  in 
part  are  discuss^.  The  Licensee's 
statements  in  re'gard  to  identification, 
corrective  action,  and  extenuating 
circumstances  are  more  appropriately 
addressed  in  the  subsequent  sections  of 
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this  document  in  which  the  Licensee's 
arguments  for  mitigation  of  the  proposed 
civil  penalty  are  summarized  and 
evaluated. 

In  denying  Violations  B.  C.2  and  D. 
and  denying  in  part  Violation  C.3.  the 
Licensee  stated  in  general  that  it  fell  the 
conclusions  reached  by  NRC's 
inspectors  were  incorrect  and  made  the 
following  arguments: 

1.  In  response  to  Violation  B.  the 
Licensee  stated  that  interim  meetings  of 
a  portion  of  the  radiation  safety 
committee  (RSC)  had  been  held  in 
August  and  November  1988.  These 
meetings  included  the  administrative 
representative,  nuclear  medicine 
technologist,  and  the  Licensee's 
consulting  physicist,  but  not  the  RSO. 
The  licensee  stated  that  the  RSO  was  on 
vacation  and  was  not  present  during  the 
February  1990  RSC  meeting  of  the  RSC, 
but  that  a  meeting  was  held  later  with 
the  RSO  to  discuss  all  matters,  including 
the  NRC  inspection  results. 

2.  In  response  to  Violation  C.2,  the 
Licensee  stated  that  the  inspector 
arrived  before  the  technologist,  and  that 
immediately  upon  the  arrival  of  the 
technologist  and  before  he  could  go^to 
his  office  to  get  his  film  badge,  the 
inspector  requested  entry  to  the  hot  lab 
area.  The  Licensee  stated  that  the 
technologist  complied  with  the 
inspector's  request,  letting  the  inspector 
into  the  Hot  Lab  where  radioactive 
materials  are  kept,  at  which  point  the 
inspector  informed  the  technologist  that 
he  was  not  wearing  his  badge.  The 
Licensee  stated  that  the  technologist 
should  have  retrieved  and  worn  his  film 
badge,  but  that  the  approach  on  the  part 
of  the  inspector  was  inappropriate  and 
contributed  to  the  error. 

3.  In  response  to  Violation  D.  the 
Licensee  stated  that  the  inspectors  could 
not  have  observed  a  failure  of  a 
technologist  to  use  syringe  shields  to 
prepare  kits  because  no  patients  "were 
done"  during  either  the  Januarj'  or  May 
1990  inspections.  The  Licensee  added 
that  it  had  identified  a  need  for  "better" 
syringe  shields  in  April  1989  and  that  the 
shields  were  in  use  by  August  1989 

4.  In  response  to  Violation  C.3  (part  3). 
the  Licensee  stated  that  it  did  have  a 
pictorial  diagram  of  the  department  and 
that  it  was  available  at  the  time  of  the 
inspection,  and  attached  a  copy  of  a 
daily  survey  record  with  the  response. 
(This  record  documented  ambient 
radiation  surveys  conducted  during  the 
period  January  4-25. 1982). 

NRC  Evalualion  of  Licensee's  Response 
to  Notice  of  Violation 

1.  lii  regard  lo  Violation  B.  the 
Licensee  lias  indicated  that  meetings  of 
the  RSC  loay  have  been  held  without  the 


RSO  present,  but  that  the  matters  ' 

discussed  during  the  RSC  meetings  werer 
discussed  with  the  RSO  when  he  \, 

became  available.  The  Licensee  has  not. 
however,  provided  any  information  to 
suggest  thai  the  RSC  was  reconvened  to 
discuss  these  matters  with  the  RSO  nor 
has  the  Licensee  suggested  that  records 
of  any  such  meetings  of  the  RSC  exist. 
Although  the  staff  acknowledges  the 
benefit  of  interim  meetings  of  the  RSC. 
whether  or  not  a  quorum  is  present,  the 
requirement  to  gather  specific 
responsible  individuals  quarterly,  for  the 
purpose  of  reviewing  licensed  activities, 
must  be  met  Additionally,  minutes 
documenting  the  subjects  discussed 
during  these  meetings  must  be 
maintained.  The  NRC  staff  concludes 
that  the  Licensee's  explanation  does  not 
satisfy  the  requirements  of  10  CF" 
35.22(a)(3). 

NRC  concludes  that  the  violation 
occurred  as  stated. 

2.  In  regard  to  Violation  C.2,  the 
Licensee  stated  that  the  NRC  inspectors 
reached  an  incorrect  conclusion.  The 
Licensee  in  its  response  admitted  that 
the  technologist  did  not  wear  a  personal 
monitoring  device  while  in  a  controlled 
area.  The  Licensee,  in  effect,  requested 
that  the  violation  be  withdrawn  based 
on  the  circumstances  it  described  in  its 
response.  However,  the  stafT  does  not 
fully  agree  with  the  Licensee's 
representation  of  the  circumstances. 

During  the  May  1990.  inspection,  the 
inspector  irvitially  met  with  the  hospital 
administrator  who  accompanied  them  to 
the  nuclear  medicine  department.  Prior 
lo  entering  the  Licensee's  restricted 
area,  the  administrator  introduced  the 
inspectors  to  the  RSO  and  several  other 
individual,  including  the  subject 
technologist.  The  inspectors  indicated 
that  they  wished  to  tour  the  nuclear 
medi.'ine  lab  and  waited  with  the 
Licensee's  consulting  physicist  and  the 
administrator  while  the  technologist 
retrieved  keys  to  the  lab.  Further,  the 
inspectors  indicated  that  the 
tedinologist  should  feel  free  to  tend  to 
any  immediate  patient  concerns  or  other 
matters  since  the  hospital  staff  was  just 
begirming  its  workday. 

During  the  enforcement  conference 
conducted  on  June  1. 1990.  the  Licensee's 
representatives  stated  that  they  felt  that 
the  technologist  has  simply  made  an 
error.  The  Licensee  representatives 
further  stated  thai  they  believed  the 
inspector's  actions  in  this  Instance  to 
have  been  inappropriate. 

In  NRC's  view,  the  technologist  was 
provided  an  opportunity  to  retrieve  any 
required  monitoring  devices  prior  to 
accompanying  the  inspectors.  The  NRC 
does  not  agree  with  inferences  ia  the 
licensee's  position  that  NRC  actions 


reasonably  contributed  to  the  violations. 
The  inspector  did  not  notice  that  the 
►  individual  was  without  the  required  film 
badge  until  after  the  mspectors  had 
been  taken  into  the  hot  lab.  Once  the 
inspectors  noticed  this  error,  it  was 
promptly  brought  to  the  attention  of  the 
technologist  and  prior  to  requesting  him 
to  handle  licensed  material. 

NRC  is  not  in  a  position  to  know 
whether  Licensee  personnel  have 
routinely  met  this  requirement.  In  this 
instance,  the  violation  is  based  on  the 
observation  of  an  inspector  during  an 
inspection.  The  NRC  staff  notes, 
however,  that  good  radiation  safely 
practices  should  be  observed  regardless 
of  the  presence  of  an  NRC  inspector 
and.  in  fact  that  most  individuals  are 
more  conscientious  of  items  such  as 
personal  monitoring  devices  when  in  the 
presence  of  an  inspector. 

NRC  concludes  that  the  circumstances 
surrounding  this  violation  do  not 
provide  a  basis  for  withdrawing  the 
violation  and  that  the  violation  occurred 
as  stated. 

3.  In  regard  to  Violation  D.  the 
violation  was  based  not  on  inspector 
observations,  as  the  Licensee  s  response 
suggests,  but  on  interviews  with 
Licensee  personnel.  The  violation  cited 
events  in  1988  and  1969.  NT?C  staff 
acknowledges  that  syringe  shields  were 
available  for  use  at  the  time  of  NT^C's 
May  1990  inspection.  However,  the 
syringe  shields  that  were  available  were 
not  sized  lo  accommodate  all  syringes 
used  by  the  Licensee  in  preparing 
radiopharmaceuticals  from  reagent  kits. 
This  was  discussed  in  detail  during  the 
inspection  with  Licensee  personnel 
(technical  staff)  who  indicated  that 
when  preparing  radiopharmaceuticals 
requiring  larger  dilution  volumes, 
necessitating  the  use  of  larger  syringes. 
the  kits  had  been  prepared  without  the 
use  of  a  sxringe  shield.  The  significance 
of  the  failure  to  use  a  syringe  shield  m 
these  instances  was  compounded  by  the 
fact  that  the  licensee  had  not 
implemented  the  use  of  a  table-lop  "L- 
block  "  to  provide  additional  shielding 
for  its  technical  staff  when 
reconstituting  radiopharmaceuticals  or 
drawing  patient  doses. 

NRC  concludes  that  the  violation 
occurred  as  stated. 

4.  In  regard  to  Violation  C.3  (part  3). 
the  NRC  staff  has  reviewed  the  1982 
survey  records  provided  with  the 
licensee's  response.  While  these  records 
indicate  that  a  pictoral  diagram  of  the 
department  was  available  at  one  time. 
and  may  indeed  have  been  available  at 
the  time  of  the  NRCs  inspection,  this 
has  little  to  do  with  the  actual  violation. 
The  violation  involred  a  feihire  to  have 
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included  a  drawing  of  the  area  surveyed 
for  contamination  surveys  performed 
from  January  1988  through  January  1990. 
The  Licensee  has  provided  no 
information  to  suggest  that  such  records 
included  drawings. 

NRC  concludes  that  the  violation 
occurred  as  stated. 

Summary  of  Licensee's  Request  for 

Mitigation 

The  Licensee  made  the  following 
points  in  requesting  mitigation  of  the 
proposed  civil  penalty: 

1.  The  Licensee  stated  that  six  of  the 
violations  had  been  identified  by  its 
consulting  physicist  and  that  corrective 
actions  had  been  initiated  prior  to 
NRC's  January  1990  inspection.  The 
violations  that  the  Licensee  stated  it  had 
identified  prior  to  NRC's  inspection  are; 
Violations  A.  D.  E.I.  E.2.  F,  and  G. 

2.  The  Licensee  stated  that  it  was 
taking  "decisive  action  to  correct  these 
problems"  and  that  it  "had  corrected  or 
were  in  various  stages  of  correcting"  the 
six  violations  noted  above,  without  the 
threat  of  a  civil  penalty. 

3.  The  Licensee  attributed  the  most 
serious  portion  of  its  problems  to  the 
failure  of  a  disgruntled  employee  to 
perform  tasks  assigned  to  him  from 
August  to  November  1989  (this 
individual  resigned  his  position  in  late 
October  1989)  and  the  concurrent  failure 
of  the  RSO  to  properly  supervise  this 
individual  and  detect  these  deficiencies 
(this  RSO  is  no  longer  employed  at 
NMH).  The  Lice.isee  stated  that 
corrective  actions  to  address  these 
performance-related  problems  were 
promptly  implemented,  without  the 
threat  of  a  civil  penalty,  when  hospital 
administration  became  aware  of  these 
problems  in  November  1989. 

4.  In  response  to  violation  C.l,  the 
licensee  stated  that  personal  monitoring 
devices  had  been  provided  by  another 
hospital  where  the  two  individuals 
identified  in  the  violation  were  also 
employed  during  this  period,  and  added 
that  it  believed  this  to  be  within  the 
scope  of  good  radiation  safety  practice 
as  it  would  provide  a  cumulative 
radiation  exposure  record. 

5.  The  Licensee  stated  that  NRC's 
conclusions  with  respect  to  Violations  B, 
C.2,  C.3  (part  3)  and  D  were  incorrectly 
reached. 

A'flC  Evaluation  of  Licensee's  Request 
for  Mitigation 

1.  The  issue  of  licensee  versus  NRC 
identification  of  violations  raises  two 
policy  matters  relating  to  NRC's 
Enforcement  Policy  ( 'General  Statement 
of  Policy  and  Procedure  for  NRC 
Enforcement  Actions."  10  CFR  Part  2. 
Appendix  C);  1)  Section  V.G.I,  of  the 


Enforcement  Policy  provides  that  NRC 
may  exercise  discretion  and  not  issue  a 
Notice  of  Violation  for  licensee- 
identified  Severity  Level  IV  and  V 
violations  provided  that  specific  criteria 
are  met;  and  2)  Section  V.B.  provides 
that  NRC  may  adjust  a  civil  penalty  (up 
to  a  50%  increase  or  decrease  of  the 
base  civil  penalty)  depending  on 
whether  the  licensee  identified, 
promptly  reported,  and  immediately 
corrected  the  violation  of  violations  that 
led  to  the  proposal  of  a  civil  penalty. 

Inherent  in  the  first  case,  however,  are 
two  factors  of  some  relevance  here. 
Specifically.  NRC  will  apply  this 
discretion  only  in  cases  of  isolated 
Severity  Level  IV  and  V  violations  and 
not  in  cases  of  numerous  Severity  Level 
IV  and  V  violations  that  suggest  a  more 
widespread  problem  with  compliance, 
and  NRC  will  apply  this  discretion  only 
if  the  violations  were  or  will  be 
corrected  (from  the  time  the  licensee 
identified  them),  including  measures  to 
prevent  recurrence,  within  a  reasonable 
time.  In  the  case  of  NMH.  NRC  does  not 
view  the  violations  the  Licensee  claims 
to  have  identified  and  corrected  as 
isolated  Severity  Level  IV  and  V 
violations,  but  as  a  symptom  of  a  more 
pervasive  problem  with  compliance  and 
a  significant  lack  of  attention  to  licensed 
responsibility.  As  indicated  in  the  July 
25. 1990  letter  accompanying  the  Notice, 
NRC  viewed  these  violations  in  total  as 
indicate  of  a  lack  of  management 
oversight  on  the  part  of  the  Licensee's 
Radiation  Safety  Committee  (RSC).  In 
addition.  NRC  does  not  view  the 
Licensee's  corrective  actions  for  the 
violations  it  claims  to  have  identified 
and  corrected  to  have  included 
sufficient  measures  to  prevent 
recourrence.  Thus.  NRC  does  not  view 
this  particular  discretionary  provision  as 
applicable  to  this  case. 

Inherent  in  the  second  case,  that  of 
NRC's  discretion  to  mitigate  a  proposed 
civil  penalty  based  on  license 
identification,  is  the  immediacy  of  a 
licensee's  action  to  correct  the  problem 
upon  discovery.  NRC's  Enforcement 
Policy  states  that  no  consideration  will 
be  given  to  a  reduction  in  penalty  if  a 
licensee  does  not  take  immediate  action 
to  correct  the  problem  upon  discovery. 
Implicit  in  this  factor  is  a  presumption 
that  a  licensee's  immediate  corrective 
actions  were  successful  in  correcting  the 
violation.  In  light  of  this  factor,  a 
discussion  of  each  of  the  violation  psi 
necessary. 

a.  In  regard  to  Violation  A,  the 
Licensee  admitted  that  the  RSO  had 
failed  to  perform  his  incumbent  duties, 
but  stated  that  this  problem  was 
identified  to  hospital  administration  by 
the  Licensee's  consulting  physicist  in 


November  1989.  The  Licensee  described 
actions  taken  to  correct  the  situation- 
which  included  verbal  and  written 
notification  to  the  RSO.  The  Licensee 
attached  a  copy  of  its  written 
notification  to  its  response.  The 
Licensee  also  stated  that  its  approach  to 
this  problem  was  not  successful  and 
that  the  RSO's  contract  was  not 
renewed,  and  further  stated  that  this 
action  had  been  taken  prior  to  any 
indication  from  NRC  that  it  was  facing  a 
civil  penalty. 

The  NRC  staff  does  not  dispute  the 
Licensee's  contention  that  the  hospital's 
consulting  physicist  and  the  hospital's 
administration  had  recognized  the 
failure  of  the  RSO  to  perform  certain 
required  tasks.  However,  the  License 
has,  in  NRC's  view,  provided  little 
information  to  suggest  that  it  had 
recognized  the  extent  of  the  RSO's 
failures  to  ensure  compliance  with  NRC 
requirements  and  has  provided  virtually 
no  information  to  suggest  that  its 
corrective  actions  upon  identification  of 
this  problem  were  effective.  The 
"written  notification"  to  which  is 
referred  amounted  to  a  statement  within 
an  "Annual  Report  of  the  Radiation 
Safety  Officer"  which  said,  "[cjloser 
observation  of  activities  in  the 
department  and  closer  inspection  of 
records  by  Radiation  Officer  will  be 
implemented  immediately."  This  report 
was  completed  by  the  consulting 
physicist  and,  although  it  provided  a 
space  for  the  RSO's  signature,  the  RSO 
had  not  signed  it.  Based  on  the  RSO's 
admission  during  the  May  10, 1990 
inspection  that  he  had  not  reviewed  the 
regulations  for  which  he  was 
responsible  and  that  he  had  not 
reviewed  the  records  that  he  had  signed 
(see  Violation  A  in  the  Notice),  NRC 
does  not  accept  the  Liensee's  conclusion 
that  corrective  actions  had  been  taken 
and  concludes  that  the  Licensee  had  not 
recognized  the  extent  of  the  problem 
with  respect  to  the  RSO  and  his 
responsibilities. 

Further,  the  Licensee  presented  a 
renewal  contract  to  this  RSO  after  the 
June  1990  inspection.  The  administrator 
had  reviewed  the  content  of  this 
contract  with  the  inspector  during  the 
June  inspection,  indicating  that  he 
believed  that  this  document  would 
clearly  define  the  RSO's  responsibilities. 
This  came  after  the  enforcement 
conference,  by  which  time  the  Licensee 
had  been  clearly  put  on  notice  that  the 
violations  described  in  the  inspection 
report  could  result  in  the  assessment  of 
a  monetary  civil  penalty.  NRC  later 
learned  that  this  RSO  had  resigned  his 
duties  with  NMH  of  his  own  accord,  and 
was  designated  as  an  authorized  user  at 
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another  facility  in  July  1990.  NRC  staff 
subsequently  contacted  the  Licensee  to 
confirm  this  fact,  and  this  was 
acknowledged  by  the  administrator 
during  a  telephone  conversation  on  July 
11, 1990. 

In  NRC's  view,  the  Licensee  failed  to 
recognize  the  extent  of  the  RSO's 
failures  and,  by  its  own  admission. 
initiated  corrective  actions  that  were  not 
successful  in  correcting  the  problem.  In 
that  the  problem  continued  and  was 
occurring  at  the  time  of  NRC's 
inspections.  NRC  concludes  that  the 
Licensee's  identification  of  this  violation 
does  not  warrant  mitigation  of  the 
proposed  civil  penalty  within  the 
framework  of  NRC's  Enforcement 
Policy. 

b.  In  regard  to  Violation  D.  the 
Licensee  stated  that  it  had  identified  the 
need  for  better  syringe  shields  in  April 
1989  and  that  these  were  in  use  by 
August  1989. 

While  the  Licensee  may  indeed  have 
identified  the  need  for  better  syringe 
shields  in  April  198,  and  may  have  been 
using  these  in  August  1989,  these  facts 
have  little  to  do  with  the  specific 
violation.  Violation  D  involves  the 
Licensee's  technologist  admitting  that  he 
failed  to  use  a  syringe  shield  on  certain 
occasions  when  preparing 
radiopharmaceutical  kits  in  1988  and 
1989.  The  specific  reason  that  this 
violation  occurred  was  a  failure  to  have 
syringe  shields  of  a  sufficient  size  to 
accommodate  the  larger  syringes  used 
with  certain  kits. 

In  that  the  Licensee  had  not  idefntified 
the  specific  issue  that  was  the  subject  of 
this  violation,  NRC  concludes  that  there 
is  no  basis  on  which  to  mitigate  the 
proposed  civil  penalty  within  the 
framework  of  NRC's  Enforcement 
Policy. 

c.  In  regard  to  Violation  E.l,  the 
Licensee  stated  that  the  failure  to 
perform  daily  constancy  checks  on  the 
dose  calibrator  was  identified  by  its 
consulting  physicist  on  November  10, 
1989  and  was  corrected  shortly 
afterwards. 

The  NRC  staff  does  not  dispute  the 
Licensee's  assertion  that  the  consulting 
physicist  identified  the  failure  to 
perform  dose  calibrator  constancy 
checks  on  each  day  of  use.  However,  the 
staff  notes  that  the  Licensee's  corrective 
action  was  not  prompt  in  that  this 
requirement  was  violated  on  November 
11.  26.  and  28, 1989.  Additionally,  the 
Licensee's  corrective  actions  did  not 
include  measures  which  would  prevent 
recurrence  of  this  problem  should  the 
same  circumstances  (new  employee  or 
temporary  replacement)  that  contributed 
to  this  violation  arise  again. 


In  that  the  Licensee  took  no 
immediate  corrective  action  upon 
discovering  this  problem,  and  in  that  the 
violation  occurred  on  three  separate 
occasions  following  the  Licensee's 
identification  of  it.  NRC  concludes  that 
the  Licensee's  identification  of  this 
violation  does  not  warrant  mitigation  of 
the  proposed  civil  penalty  within  the 
framework  of  NRC's  Enforcement 
Policy. 

d.  In  regard  to  Violation  E.2,  the 
Licensee  stated  that  the  "potential"  of 
this  problem  occurring  was  identified  by 
the  consulting  physicist  in  February 
1990,  and  that  the  technologist  had 
attempted  to  conduct  a  dose  calibrator 
linearity  test  in  March  1990.  The 
Licensee  stated  that  a  satisfactory  test 
was  not  performed  until  the  consulting 
physicist  returned  to  the  hospital  in  May 
1990,  at  which  time  the  unit  was  found 
to  be  performing  correctly. 

The  NRC  staff  acknowledges  the  fact 
that  the  Licensee's  consulting  physicist 
brought  this  problem  to  the  Licensee's 
attention  in  February  1990,  and  that  the 
technologist  attempted  to  conduct  the 
required  linearity  test  in  March  1990,  as 
described  in  the  inspection  report. 
However,  at  the  time  of  the  May  1990 
inspection,  the  test  had  not  yet  been 
completed  or  evaluated.  The  NRC  staff 
notes  that  the  Licensee  had  ample  time 
to  conduct  the  required  linearity  test 
once  it  had  been  brought  to  its  attention 
by  the  consultant. 

In  that  this  violation  occurred  despite 
the  Licensee's  consulting  physicist 
identifying  it  as  a  potential  problem, 
NRC  concludes  that  the  Licensee's 
identification  of  this  violation  does  not 
warrant  mitigation  of  the  proposed  civil 
penalty  within  the  framework  of  NRC's 
Enforcement  Policy. 

e.  In  regard  to  Violation  F,  the 
Licensee  stated  that  the  failure  to 
include  all  required  information  in 
patient  radiopharmaceutical  dosage 
records  had  been  identified  in  April  and 
November  1989.  The  Licensee  further 
stated  that  it  believed  that  only  one 
patient  dose  record  was  incomplete  at 
the  time  of  the  May  10, 1990.  inspection. 

The  NRC  staff  does  not  dispute  the 
Licensee's  statement  that  it  had 
identified  omissions  in  patient 
radiopharmaceutical  dose  records. 
However,  this  was  a  recurring  problem 
and  had  not  been  corrected  by  the  time 
of  the  January  and  May  1990 
inspections.  During  the  inspection 
conducted  in  May  1990,  the  inspectors 
determined  that  the  Licensee's  technical 
staff  was  not  familiar  with  NRC 
requirements  regarding  patient  dose 
records.  Although  the  inspector  noted  in 
June  1990  that  patient  dose  records 
showed  considerable  improvement. 


there  were  records  which  were  not 
entirely  complete  for  three  of  the  five 
examinations  conducted  since  the 
previous  inspection.  (These  records 
were  later  completed  by  the 
technologist.) 

In  that  this  violation  was  recurring 
and  was  continuing  at  the  item  of  NRC's 
inspections  in  January  and  May  1990. 
NRC  concludes  that  the  Licensee's 
identification  of  the  violation  does  not 
warrant  mitigation  of  the  proposed  civil 
penalty  within  the  framework  of  NRC's 
Enforcement  Policy. 

f  In  regard  to  Violation  G,  the 
Licensee  acknowledged  the  failure  to 
label  radiopharmaceutical  syringes  or 
syringe  shields,  but  stated  that  his 
problem  had  been  identified  in  April 
1989,  and  that  continued  progress  to 
correct  the  problem  had  been  made. 

The  N'RC  staff  does  not  dispute  the 
Licensee's  assertion  that  it  identified  the 
failure  to  label  syringes  in  April  1989, 
However,  the  NRC  staff  notes  that,  as 
admitted  by  a  NRC  employee,  this  was  a 
recurring  problem  and  continued  well 
beyond  the  Licensee's  identification  of 
it. 

In  that  this  violation  continued  well 
past  the  Licensee's  identification  of  it. 
NRC  concludes  that  the  Licensee's 
identification  of  the  violation  does  not 
warrant  mitigation  of  the  proposed  civil 
penalty  within  the  framework  of  NRC's 
Enforcement  Policy. 

'In  summary.  NRC  does  not  consider 
the  Licensee's  arguments  in  regard  to 
the  identification  of  the  violations  as 
warranting  mitigation  of  the  civil 
penalty  within  the  framework  of  NRC's 
Enforcement  Policy.  In  NRC's  view,  the 
Licensee  failed  to  recognize  the  extent 
of  its  compliance  problems,  failed  to 
implement  immediate  corrective  actions 
in  response  to  the  consulting  physicist's 
identification  of  problems,  or  had  failed 
to  implement  Qorrective  actions  that 
were  successful  in  correcting  a  problem 
and  preventing  its  continuation.  In  that 
the  problems  identified  by  NRC's 
inspectio^were  of  a  continuing  nature 
and  were  occurring  at  the  time  of  the 
inspections,  NRC  concludes  that,  in 
relation  to  the  identification  issue, 
mitigation  is  not  warranted,  and  that 
escalation  of  the  base  penalty  by  50%, 
as  proposed,  is  appropriate. 

2.  With  regard  to  corrective  actions, 
the  issue  here  is  whether  mitigation  of 
the  proposed  civil  penalty  is  warranted 
based  on  the  Licensee's  corrective 
actions  taken  after  NRC's  inspections. 
NRC  acknowledges  that  the  Licensee 
was  taking  some  steps  toward 
correcting  the  problems  identified  by 
NRC's  inspections.  However,  the 
Licensee's  response  referred  primarily  to 
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actions  it  believes  it  had  underway  even 
before  NRC'i  inspections  took  place.  For 
the  reasons  already  discussed.  NRC 
Finds  those  actions  to  have  been  lacking 
and  insufficient  to  correct  the  problems. 
At  the  time  of  the  June  1, 1990. 
enforcement  conference,  the  Licensee 
was  unable  to  describe  corrective 
actions  to  address  the  scope  of  NRC's 
concerns  regarding  lack  of  sufficient 
management  oversight  to  ensure 
compliance  with  regulatory 
requirements.  In  addition,  because  the 
Licensee  was  unable  to  describe 
corrective  actions  related  to  the  specific 
violations  in  the  Notice,  NRC  scheduled 
and  conducted  another  inspection  in 
|une  1990  following  the  enforcement 
conference.  As  a  result  of  the  June 
inspection,  NRC  concluded  that  the 
corrective  actions  the  Licensee  took 
following  NRC's  Jannary  and  May  1990 
inspections  were  neither  prompt  nor 
extensive,  were  narrowly  focused  on  the 
individual  violations,  and  failed  to 
address  the  broader  issue  of 
management  and  control  of  licensed 
activities*  The  NRC  expects  full, 
complete,  and  long  lasting  corrective 
action,  whether  or  not  the  licensee 
expects  a  civil  penalty.  In  regard  to  the 
Licensee's  resolution  of  personnel 
performance-related  problems,  NRC 
notes  that  the  former  RSO  left  Newman 
Memorial  Hospital  voluntarily  and  that 
this  occurred  after  the  Licensee  was  on 
notice  that  a  civil  penalty  was  possible. 
For  these  reasons,  NRC  concludes  in 
relation  to  corrective  actions  that 
mitigation  of  the  civil  penalty  is  not 
warranted  and  that  escalation  of  the 
base  civil  penalty  by  50%.  as  proposed, 
was  appropridte 

3  NRC  acknowledges  that  several  of 
the  violations  may  be  attnbuted  to  the 
failure  of  cerium  Licensee  employees  to 
complete  required  tasks.  Nonetheless,  as 
NRC  s  Enforcement  Policy  makes  clear 
in  Sec  tion  V  A,,  licensees  are 
responsible  for  the  actions  (or 
omissions!  of  their  employees.  It  is  a 
licensee  s  responsibility  to  ensure  that 
all  individuals  participating  in  licensed 
activities  are  well  trained  and  are 
conducting  licensed  activities  in 
accordance  wiih  NRC  regulations  and 
license  conditions.  Thus,  NRC  concludes 
that  the  circumstances  surrounding 
these  particular  violations  do  not 
warrant  consideration  of  mitigation  of 
the  civil  penalty. 

4.  In  regard  to  violation  C.l.  although 
the  NRC  staff  ai_knowledges  that  these 
individuals  may  have  worn  personal 
moniionna  devices  provided  by  another 


facility,  this  does  not  relieve  the  licensee 
of  the  requirement  to  provide  these 
devices  to  employees  in  activities  under 
this  license.  Separate  devices  would 
indicate  in  which  facility  an  exposure 
occurred  in  order  to  correct  problems 
and  achieve  exposure  as  low  as 
reasonably  achievable. 

5.  NRC's  evaluation  of  the  Licensee's 
arguments  in  denying  three  violations  in 
their  entirety  and  one  violation  in  part 
are  addressed  in  detail  above.  In  that 
.NRC  concluded  that  each  of  the 
violations  occurred  as  stated  in  the 
Notice.  NRC  coacludes  that  the 
Licensee's  arguments  do  not  provide  a 
basis  for  mitigating  the  civil  penalty. 

NRC  Conclusion 

Based  on  NRC's  evaluation  of  the 
Licensee's  responses,  the  NRC  staff 
concludes  that  all  violations  occurred  as 
stated  and  that  Newman  Memorial 
Hospital  has  provided  no  information  to 
cause  NRC  to  modify  the  proposed  civil 
penalty.  Accordingly,  the  NRC  staff 
concludes  that  a  civil  penalty  of  $5,000 
should  be  imposed  by  order. 

[FR  Dot  90-30594  Filed  12-31-90;  8:45  am] 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Computer 
M»teh^  Program 

agency:  Postal  Service. 

action:  Notice  of  Computer  Matching 

Program.  


'  A3  J  result  of  a  subsequent  incident,  the 
I.Kentec  voluntarily  suiipended  licenned  acltvily 
pefl(ii<i|f  cumplelion  uf  currec  live  dcliun. 


SUMMARY:  The  purpose  of  this  notice  is 
to  provide  information  for  public 
comment  concerning  the  Postal  Service's 
plan  to  conduct  a  computer  matching 
program.  This  notice  meets  publication 
requirements  of  subsection  (e)(l2)  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a.  as 
amended  by  Public  Law  100-503.  the 
Computer  Matching  Privacy  and 
Protection  Act  of  1988). 
DATES:  The  matching  program  will  begin 
as  stated  in  paragraph  "B.  Dates  of  the 
Matching  Program"  in  the  "Reporting  of 
Computer  Matching  Program"  set  forth 
below. 

ADDRESSES:  Comments  may  be  mailed 
to  USPS  Records  Officer,  U.S,  Postal 
Service,  475  L'Enfant  Plaza  SW..  room 
10670.  Washington,  DC  20260-5010.  or 
delivered  to  Room  10670  at  the  above 
address  between  8:15  a.m.  and  4;45  p.m. 
Comments  received  may  also  be 
inspected  during  the  above  hours  in 
Room  10670. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Sheriff.  Records  Office  (202)  268- 
5158. 


SUPPLEMENTARY  INFORMATION: 

Subsection  (e)(12)  of  the  Privacy  Act  of 
1974  (5  U.S.C-  552a).  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law  100- 
,503),  requires  agencies  to  publish  notice 
of  the  establishment  or  revision  of  a 
computer  matching  program.  The  Postal 
Service  plans  to  establish  an  internal 
agency  matching  program  comparing 
postal  employee  records  with  postal 
vendor  records,  performed  with  the 
objective  of  idenhfying  postal 
employees  who  have  improperly 
conducted  themselves  in  connection 
with  award  of  a  Postal  Service  contract. 
Set  forth  below  is  the  information 
required  by  0MB  Bulletin  No.  89-22. 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB). 
Congress  and  the  Public, "  dated 
September  20, 1989  implementing 
subsection  (e)(12). 

Report  of  Computer  Matching 
Program— United  States  Postal  Service 
(internal  agency  match  of  payroll  Tile 
with  vendor  file) 

A.  Participating  Agencies:  United 
States  Postal  Service  (the  proposed 
match  involves  two  internal  Postal 
Service  record  files.) 

B.  Dates  of  the  Matching  Program: 
The  matching  program  is  expected  to 
begin  in  February  1991  and  to  continue 
in  effect  for  18  months  unless  terminated 
earlier  by  either  party,  provided  no 
comments  are  received  which  result  in  a 
contrary  determination.  Matching 
activity  under  this  program  will  begin  no 
sooner  than  30  days  after  the  last  to 
occur  of  the  following:  (1)  Publication  of 
this  notice;  (2)  transmittal  of  the 
matching  agreement  to  Congress;  or  (3) 
report  of  the  matching  program  to  OMB 
and  to  Congress. 

C.  Brief  Description  of  the  Matching 
Program: 

1.  Purpose:  The  Postal  Service  has  an 
obligation  to  ensure  the  integrity  of  the 
procurement  process  and  to  protect 
agency  resources.  The  purpose  of  this 
matching  program  is  to  identify 
employees  who  have  improperly 
exercised  their  influence  to  steer 
contract  awards  to  companies  owned 
and  operated  by  themselves,  by  family 
m.embers.  or  others;  and  to  identify 
employees  linked  to  the  procurement  ^ 
function  who  are  involved  in  financial 
conflict  of  interest,  fraud, 
misrepresentation,  or  other  situations  in 
violation  of  Postal  Service  Standards  of 
Conduct.  The  matching  program  is 
expected  to  be  performed  on  a  semi- 
annual basis  and  will  be  conducted. 
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supervised,  and  coordinated  by  the 
Postal  Inspection  Service. 

2.  Legal  Authorities  for  its  Operation. 
The  Postal  Inspection  Service  is 
authorized  under  39  U.S.C.  404  to 
conduct  civil  and  criminal  investigations 
of  violations  of  postal  laws,  including 
attempts  to  corrupt  the  postal 
procurement  process  and  defraud  the 
Postal  Service.  .=,^; 

3.  Categories  of  Individuals  Involved 
and  Identification  of  Records  Used:  This 
matching  program  involves  one  Privacy 
Act  system  of  records,  "USPS  050020, 
Finance  Records — Payroll  System, " 
most  recently  published  at  54  FR  43667 
on  October  26, 1989,  amended  at  55  FR 
20554  on  May  17, 1990.  That  system 
contains  Postal  Service  employee  data 
which  will  be  compared  with  data  in  the 
Postal  Service's  vendor  payment  files 
(these  files  relate  to  businesses  and, 
therefore,  are  not  covered  by  the  Privacy 
Act).  The  data  elements  to  be  used  from 
USPS  050.020  are  employee  name  and 
home  address,  occupation  title,  and 
work  location.  The  data  elements  to  be 
used  from  the  vendor  payment  file  are 
vendor  name  and  address,  vendor 
number,  type  of  payment,  and  payment 
data.  Matches  will  be  made  on  the  basis 
of  identical  nine-digit  ZIP  Codes  for  the 
employee  and  vendor.  A  match  of  nine- 
digit  ZIP  Codes  will  indicate  that  the 
employee's  hom.e  address  and  the 
vendor's  address  is  the  same  physical 
geographical  location.  No  adverse  action 
will  be  based  solely  on  such  a  match; 
the  match  merely  indicates  a  need  for 
further  review  to  determine  whether 
there  is  criminal  misconduct  on  the  part 
of  the  vendor  or  employee.  Review  will 
include  an  identification  of  the 
transaction  and  examination  of 
procurement  files,  employee  records, 
and/or  information  from  other  sources 
from  which  verification  of  identity  and 
compliance  with  postal  procurement 
policy  can  be  made.  Where  review 
indicates  potential  misconduct,  case 
files  may  be  established  within  the 
parameters  of  USPS  080.010,  Inspection 
Requirements-Investigative  File  System 
(last  published  at  54  FR  43675  of 
October  26, 1989).  Where  it  is 

.  established  that  misconduct  is  present, 
administrative  disciplinary  action  and/ 
or  prosecution  may  be  initiated. 
However,  no  such  action  will  be  taken 
until  the  individual  has  received  notice 
of  adverse  findings  and  has  been  given. 
an  opportunity  to  contest  them,  as 
required  by  Public  Law  100-503. 

D.  Address  for  Receipt  of  Public 
Comments  or  Inquiries:  USPS  Records 
Officer,  U.S.  Postal  Service,  475  L'Enfant 


Plaza  SW.,  Room  10670,  Washington.  DC 

20260-5010. 

Stanley  F.  Mires, 

Assistant  General  Counsel.  Legislative 

Division. 

|FR  Doc.  90-30609  Filed  12-31-90;  8;45  am) 

BIH-ING  CODE  7710-12-M 


DEPARTMENT  OF  STATE 

[Public  Notice  1317] 

Study  Group  9  of  the  U.S.  Organization 
for  the  International  Radio 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  9  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
hold  an  open  meeting  January  16, 1991  at 
the  Federal  Communication 
Commission,  1919  M  Street.  NW., 
Washington.  DC  in  Room  534 
commencing  at  9:30  a.m. 

Study  Group  9  deals  with  matters 
relating  primarily  to  the  study  of  radio 
relay  systems.  The  purpose  of  the 
meeting  is  to  review  ongoing  Working 
Party  and  Task  Group  activities,  to 
review  the  results  of  the  Interim 
Working  Party  9/6  meeting,  and  to 
prepare  for  the  meeting  of  Joint  Interim 
Working  Party  WARC-92  in  March  1991. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  instructions  of  the 
Chairman.  Request  for  further 
information  should  be  directed  to  Mr. 
Alex  Latker.  International  Conference 
Staff.  Common  Carrier  Bureau,  Federal 
Communication  Commission. 
Washington,  DC  20554.  phone  (202)  632- 
3214. 

Dated:  December  14, 1990. 
Warren  G.  Richards. 

Chairman.  U.S.  CCIR  National  Committee. 
|FR  Doc.  90-30581  Filed  12-31-90;  8;45  am) 

BILLING  CODE  4710-07-M 


{Public  Notice  13181 

United  States  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  A  Meeting;  Meeting 

The  Department  of  State  announces 
that  Study  group  A  (Policy  and  Services) 
of  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  will 
meet  on  Wednesday,  January  16, 1991,  in 
Conference  Room  1105  and  on  February 
21. 1991,  in  Conference  Room  1107,  both 
meetings  to  commence  at  10:00  A.M.  at 


the  Department  of  State.  2201  C  Street 
NW.  Washington,  DC  20520. 

The  Agenda  for  the  meetings  will 
include  the  following: 

1.  Debrief  and  review  of  the  results  of 
Ad  Hoc  Group  for  Resolution  «18 
session.  January  29  to  February  8. 1991. 

2.  Preparatory  activities  for  the 
upcoming  meetings  of  CCITT  Study 
Group  III  (Geneva,  March  4-15  and 
London.  March  18-22, 1991—. 

3.  Preparation  for  the  CCITT  Study 
Croup  II  Meeting  (Geneva,  March  12-22, 
1991). 

4.  Preparation  for  CCITT  Study  Group 
I  Meeting,  May  28-June  7. 1991. 

5.  Future  Schedule  of  Work  Activities. 

6.  Other  business. 

Membws  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Persons  who  plan  to  attend 
should  so  advise  the  Office  of  Earl  S. 
Barbely,  Department  of  State,  (202)  647- 
2592,  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  All  attendees 
must  use  the  C  Street  entrance. 

Date:  December  14, 1990. 
Earl  S.  Barbely. 

Director,  Telecommunications  and 
Information  Standards,  Chairman  U.S.  CCITT 
National  Committee. 
(FR  Doc.  90-30582  Filed  12-31-90;  8:45  amj 

BILLING  CODE  4710-07-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Boire  Field-Nashua  Airport,  Nashua, 
New  Hampshire  FAA  Approval  of 
Noise  Compatibility  Program 


agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


summary:  The  Federal  Aviation 
.Administration  (FAA)  armounces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Nashua 
Airport  Authority  ul?id^r /he  provisions 
of  title  I  of  the  AviatiofK^afety  and 
Noise  Abatement  Act  of  1979  (Pub.  L. 
96-193)  and  14  CFR  part  150.  These 
findings  are  made  in  recognition  of  the 
description  of  Federal  and  non-federal 
responsibilities  in  Senate  Report  No.  96- 
52  (1980).  On  May  24, 1990,  the  FAA 
determined  that  the  noise  exposure 


Federal 
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map*,  submitted  by  the  City  of  Nashua, 
New  Flampshjre,  under  p«rt  150,  were  in 
compliance  with  applicable 
requirements.  On  October  31, 1990,  the 
Assistant  Administrator  approved  the 
Boire  Field,  Nashua  Airport  (ASH)  noise 
compatibility  program.  Out  of  the  11 
proposed  program  elements,  10  were 
approved.  One  was  disapproved  for  lack 
of  sufBdent  information. 
EFFHCT1VE  DUTC  The  effective  date  of 
the  FAA's  approval  of  the  ASH  noise 
compatibility  program  is  October  31. 
1990. 

rom  FURTMew  i«fo«wiatio»*  c«5htact: 
lohn  C.  Silva,  Federal  Aviation 
AdministratioTi,  Nevr  England  Region. 
Airports  Division,  ANE-602, 12  New 
England  Exeaitive  Park.  Burimgton. 
Massachosefts  01803,  Telephone  (617) 
283-7t)eO. 

Documents  reflecting  this  FAA  action 
may  be  obtained  from  the  same 
individual. 

supPi^MEwrAiiv  MPonMA-noM:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  ASH 
noise  compatibility  program,  effective 
October  31, 1990. 

Under  section  104{aVof  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  the  Act),  an  airport  operator 
who  has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  FAA  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  non-compatible  land  uses  and 
prevention  of  additional  non-compatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  go\-emment  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR),  part 
150  IS  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action  The  F,\A's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act.  and  is  limited  to 
the  following  determinafii-ns; 

( i)  The  noise  compatibility  program 
was  developed  in  accord.mce  with  the 
provisions  and  procedures  of  FAR  part 
150; 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 


the  introduction  of  additional  non- 
compatible  land  uses: 

(c)  Program  measures  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  federal  government; 
and 

(d)  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator  as 
prescribed  by  law. 

Speciric  limitations  with  respect  to 
F.\A's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  S  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not 
by  itself  constitute  an  FAA 
implementing  action.  A  request  for 
Federal  action  or  approval  to  implement 
specific  noise  compatibility  measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 
project  grants  must  be  submitted  to  the 
FAA  Regional  Office  in  Burlington. 
Massachusetts. 

The  Nashua  Airport  Authority 
submitted  to  the  FAA,  on  April  3. 1990. 
noise  exposure  maps,  descriptions,  and 
other  documentation  produced  during 
the  noise  compatibility  planning  study 
conducted  from  October  1988  to 
November  1989,  The  ASH  noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  May  4, 1990. 
Notice  of  thii  determination  was 
published  in  the  Federal  Register  on 
May  24, 1990. 

The  ASH  study  contains  a  proposed 
noise  compatibility  program  comprised 
of  actions  designated  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  beyond  the  year 
1993.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 


The  FAA  began  its  review  of  the 
program  on  May  4, 1990,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such  a 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

The  submitted  program  contained  11 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  October  31. 
1990, 

Approval  was  granted  for  10  specific 
program  elements.  One  element 
(construct  noise  berm)  was  disapproved 
for  lack  of  sufficient  information. 

The  10  approved  program  elements 
include  a  preferential  runway  use 
program,  preferential  departure  flight 
tracks,  engine  runup  restriction, 
endorsement  of  new  runway 
construction,  acquisition  of  development 
rights,  program  monitoring,  a  noise 
complaint  system,  procedures  for  plan 
update,  proposals  to  change  zoning, 
comprehensive  planning,  discretionary 
review  of  projects,  and  donation  of 
avigation  easements. 

FAA's  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  October 
30. 1990.  The  Record  of  Approval,  as 
v\ell  as  other  evaluation  materials  and 
the  documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the  office  of 
the  Nashua  Airport  Authority,  Boire 
Field,  93  Penmeter  Road.  Nashua,  New 
Hampshire. 

Issued  in  Burlington,  Massachusetts  on 
December  1R.  1990. 
Vincent  .^.  Scarano, 

Manager.  Airports  Divisicm  New  England 
Region. 

|FR  Doc.  90-30590  Filed  12-31-90;  8:45  amj 
billhio  code  wio-is-m 


Westfield-Bames  Municipal  Airport, 
Westfield,  Massachusetts,  FAA 
Approval  of  Noise  Compatibittty 
Program 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 


summary:  The  Federal  Aviation 

Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
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program  submitted  by  the  City  of 
Westfield,  Massachusetts  under  the 
provisions  of  title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193]  and  14  CFR  part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  non-federal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On  May 
4, 1990.  the  FAA  determined  that  the 
noise  exposure  maps,  submitted  by  the 
City  of  Westfield,  Massachusetts,  under 
part  150,  were  in  compliance  with 
applicable  requirements.  On  October  26. 
1990,  the  Assistant  Administrator 
approved  the  Westfield-Bames 
Municipal  Airport  (BAF)  noise 
compatibility  program.  Out  of  the  18 
proposed  program  elements.  13  were 
approved.  One  was  approved  in  part 
and  two  were  disapproved. 
EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  BAF  noise 
compatibility  program  is  October  26, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Silva,  Federal  Aviation 
Administration,  New  England  Region, 
Airports  Division,  ANE-602. 12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803.  Telephone  (617) 
273-7060.  Documents  reflecting  this  FAA 
action  may  be  obtained  from  the  same 
individual, 

SUPPt^MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  BAF 
noise  compatibility  program,  effective 
October  26, 1990. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  the  Act),  an  airport  operator 
who  has  previously  submitted  a  noise 
exposure  map  may  submit  to  the  F.\A  a 
noise  compatibility  program  which  sets 
forth  the  measures  taken  or  proposed  by 
the  airport  operator  for  the  reduction  of 
existing  non-compatible  land  uses  and 
prevention  of  additional  non-compatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FA.A  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulation  (FAR),  part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
ection.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 


part  150  and  the  Act.  and  is  Hmited  to 
the  following  determinations: 

(a)  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

(b)  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional  non- 
compatible  land  uses; 

(c)  Program  measures  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  of  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  federal  government; 
and 

(d)  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator  as 
prescribed  by  law. 

Specific  hmitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibihty  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Federal. 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982.  Where 
Federal  funding  is  sought,  requests  for 
project  grants  must  be  submitted  to  the 
?.\.\  Regional  Office  in  Burlington, 
Massachusetts, 

The  City  of  Westfield  submitted  to  the 
FAA,  on  April  25, 1990,  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  September  1985  to 
February  1989.  The  BAF  noise  exposure 
maps  were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  May  4, 1990.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  May  24, 199a 


The  BAF  study  contains  a  proposed 
noise  compatibility  program  comprised 
of  actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  beyond  the  year 
1990.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act, 
The  F.AA  began  its  review  of  the 
program  on  May  4, 1990,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such  a 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

The  submitted  program  contained  16 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport.  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  October  26, 
1990. 

Approval  was  granted  for  13  specific 
program  elements.  One  element  (full 
nighttime  bidirectional  runway  use)  was 
approved  in  part.  Another  element 
(construction  of  a  noise  barrier)  was 
disapproved  pending  submission  of 
additional  information.  A  separate 
element  (nighttime-noise-based  « 

surcharge  and  rest.riction  of  nighttime 
training  activity)  was  disapproved  for 
lack  of  sufficient  information  with  which 
to  make  an  informed  analysis  under  part 
150. 

The  13  approved  program  elements 
include  a  preferential  runway  system, 
modification  of  aircraft  departure  tracks, 
monitoring  of  runway  use  and  Highl 
tracks,  periodic  evaluation  of  noise 
exposure,  a  continuing  Noise  Abatement 
Committee,  soundproofing,  easement 
acquisition,  airport  zoning, 
environmental  re\  lew  by  local  land  use 
boards,  real  estate  disclosure,  and 
voluntary  undeveloped  land  acquisition. 

FAA's  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Assistant  Administrator  October 
26, 1990.  The  Record  of  Approval,  as 
well  as  other  evaluation  materials  and 
the  documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the  office  of 
the  Airport  Manager,  Barnes  Municipal 
Airport,  Westfield.  Massachusetts. 
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Issued  in  Burlington.  Massachusetts  on 
December  18. 1990. 
Vincent  A.  Scarano, 

Manager.  Airports  Division.  NewErgland 
Region. 

|FR  Doc.  90-30591  Filed  12-31-90;  8:45  am] 
BILUMG  COOC  M10-13-«i 


Intent  To  Prepare  an  Environmental 
Impact  Statement;  Burt>ank-Glendale- 
Pasadena  Airport,  Burbank,  CA. 

AQENCY:  Federal  Aviation 
Administration  (FAA),  Transportation. 
AcnOM:  Notice  of  intent. 


Reference  Coordinator.  Burbank  Central 

Library,  110  North  Glenoaks,  CA 

91502. 
Glendale  Central  Library.  222  East 

Harvard.  Glendale,  CA  91209. 
Neighborhood  Information  Service. 

Pasadena  Public  Library,  285  E. 

Walnut  Street.  Pasadena,  CA  91101. 

Issued  in  Hawthorne.  CaHfomia  on 
December  7. 199a 
Herman  C.  Bliss, 

Manager.  Airports  Division,  Western-Pacific 
Region. 
(FR  Doc.  90-29878  Filed  12-31-90;  8;45  am| 

BILLING  CODE  M10-1J-M 


SUMMARr.  The  Western-Pacific  Region 
of  the  FAA  announces;  (1)  The  FAA  and 
the  Burbank-Glendale-Pasadena  Airport 
Authority  (BGPAA],  acting  as  joint  lead 
agencies,  intends  to  prepare  Draft  and 
Final  Environmental  Impact  Statements 
(EIS)  concerning  a  proposal  to:  (a) 
Acquire  land,  as  necessary,  and  (b) 
develop  new  terminal  facilities,  on  a 
staged  basis,  that  ultimately  would  be 
able  to  accommodate  up  to  seven 
million  enplaned  passengers  annually, 
and  (2)  that  the  Federal  EIS  scoping 
process  will  consist  of  a  public  meeting 
and  a  period  of  time  for  interested 
agencies,  organizations,  and  persons  to 
submit  written  comments  describing  the 
concerns  and  issues  they  believe  should 
be  addressed  in  the  Draft  EIS. 
COMMENT  PERIOD:  In  order  to  be 
considered,  written  comments  must  be 
received  by  Mr.  William  T.  lohnstone 
(AVVP-611.3),  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles, 
Cdhfornia  90009-2007.  (telephone  213 
297-1621)  on  or  before  Monday, 
February  18, 1991. 

PUBUC  MEETING:  To  facilitate  the  receipt 
of  information  from  the  public,  a  scoping 
meeting  will  be  held  Thursday,  January 
24. 1991,  at  6  p.m.  in  the  Burbank  Airport 
HiUon  Hotel.  2500  Hollywood  Way, 
Pu.'b<ink.  California. 
SUPPLEMENTARY  INFORMATION:  it  has 
been  determined  that  an  EIS  is  required 
for  this  project  since  the  potential  for 
increased  air  and  ground  traffic, 
increased  noise  levels,  and  significant 
environmental  impacts  extst. 
Information,  data,  views  and  comments 
obtained  in  the  course  of  the  scoping 
process  from  Federal,  state  and  local 
governmental  agencies,  public  and 
private  organizations,  and  other 
interested  persons,  may  be  used  in 
defining  the  issues  and  concerns  to  be 
examined  in  the  Draft  EIS. 

Documents  related  to  the  proposed 
action  that  may  be  useful  in  defining 
issues  and  concerns  may  be  reviewed  at 
the  following  locations: 


I  Summary  Notice  No.  PE-90-531 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  22, 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to  Federal  Aviation 
Administration.  Office  of  Chief  Counsel. 
Attn:  Rule  Docket  (AGC-10).  Petition 

Docket  No 800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-10).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT 
Miss  Jean  Casciano.  Office  of 


Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  112,7  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC.  on  December  21, 
1990. 
Denise  Donohue  Hall, 

Manager,  Program  Management  Staff  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  23147 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Sections  of  the  FAR  Affected:  14  CFR 
91.515(a)(1) 

Description  of  Relief  Sought:  To  allow 
petitioner  to  conduct  noise 
measurement  tests,  ground  proximity 
warning  systems  research  and 
development,  and  FAA  certification 
fiight  tests  at  altitudes  lower  than 
1,000  feet  above  the  surface. 

Docket  Xo.:  26394 

Petitioner:  Mr.  George  L.  Cummins  II 

Sections  of  the  FAR  Affected:  14  CFR 
65.91(c)(2) 

Description  of  Relief  Sought:  To  allow 
petitioner  to  be  eligible  for  an 
inspection  authorization  without 
having  been  actively  engaged  for  the 
entire  2-year  period  prior  to  , 

application  in  maintaining  aircraft 
certificated  and  m.aintained  in 
accordance  with  the  Federal  Aviation 
Regulations. 

Dispositions  of  Petitions 

Docket  No.:  24440 

Petitioner:  American  Flyers 

Sections  of  the  FAR  Affected:  14  CFR 
141.91(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4419.  as  amended,  which  allows 
petitioner  to  conduct  fiisht  training  in 
its  approved  courses  of  training  at 
satellite  bases  that  are  more  than  25 
miles  from  its  main  operations  base. 
GRANT.  December  17.  1990. 
Exemption  No.  4419C. 

Docket  No.:  24671 

Petitioner:  Bell  Helicopter  Textron.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.231(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
apply  for  a  delegation  option 
authorization  for  type,  production,  and 
airworthiness  certification  of  its 
transport  category  helicopters. 
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GRANT.  December  14,  1990. 
Exemption  No.  5257. 

Docket  No.:  24800 

Petitioner:  Tennessee  Air  Cooperative, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(e)(1) 

Description  of  Relief  Sough  t/ 
Disposition:  To  extend  Exemption  No. 
5001.  which  allows  petitioner  to 
operate  powered  ultralight  vehicles  at 
an  empty  weight  of  more  than  254 
pounds.  GR.\NT.  December  14.  199a 
E\em,ptian  No.  50C1.A. 

Docket  No.:  25052 

Petitioner  Temsco  Helicopters.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4760A. which  allows  petitioner  and 
other  air  taxi/commercial  operators  to 
conduct  seaplane  operations  inside 
the  Ketchikan.  Alaska,  control  zone 
under  Special  Visual  Flight  Rules 
below  500  feet  above  the  surface. 
GRANT.  December  17,  1990. 
Exemption  No.  4760B. 

Docket  Nos.:  26162.  26178.  26196.  26191 

Petitioners:  American  Airlines. 
Continental  Airlines,  Eastern  Air 
Lines,  and  Northwest  /  -lines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358 

Description  of  Relief  Sought/ 
Disposition:  To  allow  an  extension  of 
the  compliance  date  by  which 
windshear  equipment  must  be 
installed.  GRANT.  December  12.  1990. 
Exemption  No.  5256. 

Docket  No.:  2^227 

Petitioner  Saab-Scania  AB  [on  behalf  of 
Air  Midwest.  AMR  Eagle,  Bar  Harbor, 
Business  Express.  Chautaujrja, 
Comair,  Metroflighf,  Metro  Air 
Northeast,  Northwest  Airlink.  340 
Associates.  Kelly  Springfield,  and 
Philip  Morris) 

Sections  of  the  FAR  Affected:  14  CFR 
91.167. 121.371.  121,378, 135.429.  and 
135.435 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Air  Midwest,  et 
a!.,  to  utilize  petitioner  to  repair. 
overhaul,  and  alter  the  airframes  of 
the  SAAB  340  aircraft  they  operate. 
GRANT.  December  14.  1990. 
Exemption  No.  5258. 


Docket  No.:  26332 

Petitioner  Learjet,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
47.65 

Description  of  Relief  Sought/ 
Disposition:  To  exempt  petitioner 
from  the  citizenship  requirement  to 
allow  issuance  of  a  Dealers  Aircraft 
Registration  Certificate  to  petitioner. 
GRANT.  December  13.  1990. 
Exemption  No.  5259. 

[FR  Doc.  90-30592  Filed  12-31-90;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate 

Although  the  Renegotiation  Board  is 
no  longer  in  existence,  other  Federal 
Agencies  are  required  to  use  interest 
rates  computed  under  the  criteria 
established  by  the  Renegotiation  Act  of 
1971  (Pub.  L.  92-41).  For  example,  the 
Contracts  Disputes  Act  of  1978  (Pub.  L 
95-563)  and  the  Prompt  Payment  Act 
(Pub.  L.  97-177)  are  required  to  calculate 
interest  due  on  claims  '     *     *  at  a  rate 
established  by  Secretary  of  the  Treasury 
pursuant  to  Public  Law  92-41  (85  Stat. 
97)  for  the  Renegotiation  Board." 

Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 
sections,  for  the  period  beginning 
January  1, 1991,  and  ending  on  June  30. 
1991,  is  8%  per  centum  per  annum. 

Dated.  December  28. 1990. 
Marcus  W.  Page. 

Deputy  Fiscal  Assistant  Secretary 
(FR  Doc  90-30608  Filed  12-31-90;  8:45  amj 
BILLING  CODE  4(10-35-11 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Meetings 

The  Department  of  Veterans  Affairs 
(VA)  in  accordance  with  Pub.  L  92-463. 
gives  notice  that  meetings  of  the  VA 


Wage  Comniittee  will  be  held  on; 

Wednc-sdav   ldnuar\  16.  1991.  a!  200  p  m. 
Wednesday  January  23.  1991,  at  2:00  p.m. 
Wednesday.  February  6. 1991,  at  2:00  p.m. 
Wednesday.  February  20, 1991,  at  2:00  p.m. 
Wednesday.  March  6. 1991.  at  2:00  p.m. 
Wednesday.  March  2a  1991.  at  2:00  p.m. 

The  meetings  will  be  held  in  room 
1161,  Veterans  Affairs  Central  Office, 
810  Vermont  Avenue.  NW..  Washington, 
DC  20420. 

The  Committee  s  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 
schedules  for  Fedpral  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  pnvefe 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(dl  of 
Public  Law  92-463.  as  amended  by 
Public  Law  94-409.  and  as  cited  m  5 
U.S.C.  552b(c)  (2)  and  (4).  | 

However,  members  of  the  public  ar« 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's  ' 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
room  1175.  810  Vermont  Avenue.  NW., 
Washington.  DC  20420. 

Dated:  December  21. 199a 
By  Direction  of  the  Secretary: 
L,aurence  M.  Christman, 

Executive  Assistant.  Office  of  Program 
Coordination  and  Evaltiatton. 
[FR  Doc.  90-30571  Filed  12-31  -Stt  8:45  im) 
BILLING  CODE  »3?I>-ei-M 
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This   section   o«  the   FEDERAL    REGISTER 
contains  notices  of   meetings  published 
undef   the   •■Government   in   the   Sunshine 
Act"    (Pub,    L.   94-409)    5   use    552b(e)(3) 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  date:  10:00  am..  Wednesday. 

[anuary  2, 1991. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission.  12th  & 

Constitution  Avenue,  NVV..  Washington. 

DC  20423. 

STATUS:  Short  Notice  of  Commission 

Conference. 

The  Commission  will  meet  to  discuss 
among  themselves  the  following  agenda 
item.  Although  the  conference  is  open 
for  the  public  observation,  no  public 
participation  is  permitted. 
MATTER  TO  BE  DISCUSSED:  Commission's 
Budget  Submission  to  the  Office  of 
Management  and  Budget. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  A.  Dennis  Watson.  Office 
of  Government  and  Public  .Affairs. 
Telephone:  (202)  27S-7252,  TDD:  (202) 
275-1721. 

Sidney  L  StrickUnd.  )r., 
Secretary 
|FR  Doc.  90-30515  Filed  12-28-90;  2:54  pmj 

BILLIMG  COOe  703$-«1-« 

NUCi^AR  REGULATORY  COMMISSION 

DATES:  Weeks  of  December  31,  1990  and 

Ianuary7. 14,  and  21, 1991. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  31 

Thursday.  January  3 

1:30  p.m. 
Briefing  on  NRC  Tecbnica!  Training  Center 
(Public  Meeting) 
1:00  p.m. 


Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a  Program  Fraud  Civil  Remedies  Act  (10 

CFR  Part  13)— Final  Rule  (Tentative) 

Week  of  January  7 — Tentative 

Thursday.  January  10 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  |anuary  14 — Tentative 

Friday.  January  18 

11:30  a.m. 
.Xffirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  21— Tentative 

Thursday,  January  24 

1:30  p.m. 

Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
3,00  p,m, 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
lime-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
rpqiiiring  anv  Commission  vote  on  this  date. 

TO  VERIFV  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION.  William  Hill  (301)  492- 
1661. 

William  M.  HiU.  Jr.. 

Office  of  the  Secretary. 

[FR  Doc.  90-30514  Filed  12-28-90;  2:08  pm] 

BILLING  COOE  7S9<W)1-II 

SECURITIES  AND  EXCHANGE  COMMISSION 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 


will  hold  the  following  m   jting  during 
the  week  of  December  31, 1990. 

.\  closed  meeting  will  be  held  on 
Thursday.  January  3. 1991,  at  2:30  p.m. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b  (c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402  (a)(4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday. 
January  3. 1991.  at  2:30  p.m..  will  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Instition  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Daniel 
Cray  at  (202)  272-2300. 
Jonathan  G.  Katz. 
Secretary. 
December  27,  1990. 
|FR  Doc.  90-30555  Filed  12-28-90;  3:54  pm] 

BILLING  CODE  S01&-0t-M 
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Corrections 
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This  section   of   the   FEDERAL   REGISTER 
contains  editorial   corrections   of   previously 
published  Presidential,  Rule,   Proposed 
Rule,   and   Notice  documents.   These 
corrections   are   prepared   by   the   Office   cf 
the   Federal   Register    Agency   prepared 
corrections  are  issued   as   signed 
documents  and   appear   in   the  appropriate 
document  categories   e'sewhce   in   the 
issue 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Kamas  Valley  Cattle  Allotment 
Analysis;  Kamas  Ranger  District  of  the 
Wasatch-Cache  National  Forest, 
Summit  County,  UT 

Correction 

In  notice  document  90-29729  beginning 
on  page  5220-'},  in  the  issue  of  Thursday, 
December  20,  1990,  make  the  following 
correction: 

On  page  52205,  in  the  first  column,  in 
the  first  line,  "December  11, 1991" 
should  read  "December  11, 1990". 

BILLING  CODE  1S05-01-D 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service  .^ 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

RIN  1018-AB43 

Temporary  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska 

Correction 

In  rule  document  90-15264  begmnmg 
on  page  27114  in  the  issue  of  Friday, 
June  29, 1990,  make  the  following 
corrections; 


§—.24  100.24    [Corrected) 

1.  On  page  27155,  in  §  --  ,24.  in 
paragraph  (f](7)(vii),  in  the  third  column, 
in  the  eighth  line  from  the  top  of  the 
column,  "(c)"  should  read  "(C)", 

2.  On  page  27159,  in  §  —  .24. 
paragraphs  (f](10)(xii)  in  the  first  column 
through  (r](ll)(xiv)  in  the  third  column 
should  be  removed.  The  text  removed 
duplicated  text  appearing  on  page  27158 

3.  On  page  27163,  in  §  —  .24,  in 
paragraph  (n(13)(vi].  in  the  first  column, 
in  the  fifth  line  from  the  bottom  of  the 
column,  "(c)"  should  read  "(C)", 

BILLING  CODE  150S-01-D 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.Z;TIL-1] 

Truth  in  Lending;  Proposed  Update  to 
Offical  Staff  Commentary 

Correction 

In  proposed  rule  document  90-27894 
beginning  on  page  49392  in  the  issue  of 
Wednesday.  November  28,  1990,  mal<e 
the  following  corrections: 

1.  On  page  49392,  in  the  second 
column,  in  the  third  paragraph  from  the 
bottom,  in  the  sixth  and  seventh  lines, 
"5a(c]  Direct-Mai!  Applications  and 
Solicitations"  should  be  placed  as  a 
separate  heading  above  the  second 
paragraph  from  the  bottom. 

2.  On  page  49393.  in  the  third  column, 
in  the  last  paragraph,  in  the  ninth  line, 
"provided"  should  read  "provide",  and  in 
the  sixth  line  from  the  bottom  of  the 
column,  "expendable"  should  read 
"extendable". 

3.  On  page  49394.  in  the  first  column, 
in  Section  226.20-Subsequent  Disclosure 
Requirements,  the  heading  "29(a) 
Refinancings"should  read 
"20(a)Refinancings". 

4.  On  the  same  page,  in  Section  226.4. 
in  the  third  column,  in  the  sixth  line, 
after  "on"  insert  "to". 

5.  On  the  same  page  and  in  the  same 
column,  in  Section  226.5a.  under  Sai'cj 


Direct-Mail  Applications  and 
Solicitations  in  the  paragraph  numbered 
2.,  in  the  10th  line,  "eliminate"  should 
read  "eliminates". 

6.  On  page  49395,  in  Section  226.5a.  in 
the  first  column,  in  the  first  paragraph 
numbered  2.,  in  the  second  line,  after 
"(e)",  insert  "(1)". 

7,  On  the  same  page,  in  the  third 
column,  in  Section  226.9.  in  amendatory 
instruction  13.,  in  the  third  line,  after 
"first",  insert  "sentence". 

8,  On  page  49396,  in  Section  226.12  in 
the  first  column,  in  the  third  line, 
"disclosure"  should  read  "disclosures", 

9.  On  the  same  page  and  in  the  same 
column,  in  Section  22617.  in  the  last 
bulleted  paragraph,  in  the  15th  line, 
"authorization"  should  read 
"amortization". 

10,  On  the  same  page,  in  the  second 
column,  in  Section  226.19.  under 
"Z.lntermediary-  agent  or  broker.  ***"in 
the  second  paragraph,  in  the  third  line. 
remove  "period  of  and  under  "5. 
Examples  of  Vcnable-rcie 
transactions.",  in  the  bulleted 
paragraph,  in  the  ninth  line,  remove  the 
first  "the". 

11.  On  the  same  page  and  in  the  third 
column,  remove  the  heading  Section 
22610  [Amended/. 

BILLING  CODE  150W)1-0 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
PDES  Inc. 

Correction 

In  notice  document  90-28~89 
appearing  on  page  50787,  in  the  issue  of 
Monday.  December  10.  1990.  in  the 
second  column,  in  the  fourth  line  from 
the  bottom  of  the  column,,  "July  18, 
1985"  should  read  "July  18. 1989", 
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FEDERAL  ELECTION  COMMISSION 

(Notica  1M0-19) 

11  CFR  P«rt«  100, 106,  110,  9001-9007, 
9012,  and  9031-9039 

Public  Financing  of  Prasidentiai 
Primary  and  General  Election 
Candidate* 

AOENCV:  Federal  Election  Commission. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  requests 
comments  on  proposed  revisions  to  its 
regulations  governing  publicly  financed 
Presidential  primary  and  general 
election  candidates.  These  regulations 
implement  the  provisions  of  26  U.S.C. 
chapters  95  and  96,  the  "Presidential 
Election  Campaign  Fund  Act"  and  the 
"Presidential  Primary  Matching  Payment 
Account  Act."  These  statutes  establish 
requirements  for  determining  when 
Presidential  candidates  are  eligible  for 
public  financing,  how  such  funds  may  be 
spent  and  the  Commission's  obligation 
to  audit  publicly  financed  campaigns 
and  to  seek  repayment  when 
appropriate.  The  proposed  rules  reflect 
the  Commission's  experience  in 
administenng  this  progra.m  during  the 
1988  Presidential  election  cycle  and  also 
seek  to  anticipate  some  questions  that 
may  arise  during  the  1992  Presidential 
election  cycle.  In  addition  to  requesting 
comments  on  the  specific  proposals  in 
this  notice,  the  Commission  is  also 
seeking  comments  on  several  issues  for 
which  no  specific  regulatory  language  is 
proposed  at  this  time.  No  final  decisions 
have  been  made  by  the  Commission  on 
any  of  the  proposed  revisions  in  this 
Notice.  Further  information  is  provided 
in  the  supplementary  information  which 
follows. 

DATES:  Comments  must  be  received  on 
or  before  February  19. 1991. 
ADDRESSES:  Comments  must  be  made  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Street,  NW.,  Washington,  DC  20463. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  (202)  37&-5690  or  1800)  424- 
95.30. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  reviewing  its  regulations 
governing  public  financing  of 
Presidential  campaigns  at  11  CFR  parts 
9001  et  seq.  and  9031  el  seq..  in 
preparation  for  its  administration  of  this 
program  during  the  upcoming  1992 
election  cycle  Please  note  that  the 
commission  has  recently  promulgated 
fin.il  rules  regarding  the  submission  of 
cumputenzed  information  maintained  or 
used  by  Presidential  primary  and 


general  election  candidates  receiving 
federal  funding.  See  55  FR  40377 
(October  3, 1990).  The  text  of  the  final 
magnetic  media  rules  is  included  where 
appropriate  in  this  document.  The 
Commission  is  also  considering  possible 
revisions  to  the  rules  governing 
Presidential  nominating  conventions  at 
11  CFR  part  9008  in  a  separate 
rulemaking.  See  55  FR  34267  (August  22. 
1990).  The  draft  rules  which  follow 
include  cites  to  the  proposed  convention 
rules.  In  addition,  it  may  be  necessary  to 
initiate  a  separate  rulemaking  at  a  later 
point  to  address  the  issues  raised  by  a 
possible  shortage  in  the  Presidential 
Election  Campaign  Fund. 

The  areas  in  which  the  Commission  is 
considering  possible  revisions  at  this 
point  are  described  below.  These  issues 
are  presented  in  the  order  in  which  they 
arise  during  the  public  financing 
process.  For  some  issues,  proposed 
language  is  included  in  the  draft  rules 
which  follow.  In  other  cases,  however. 
the  Commission  requests  comments  on 
possible  approaches  for  which  no 
regulatory  language  has  been  prepared. 
Finally,  one  conforming  amendment  to 
the  rules  implementing  title  2  of  the 
United  States  Code  is  discussed  in  the 
last  portion  of  this  narrative. 

A.  Candidate  Agreements 

Presidential  candidates  seeking 
federal  funds  for  their  primary  or 
general  election  campaigns  must  agree 
to  comply  with  various  conditions  set 
forth  in  11  CFR  9003.1(b)  or  9033.1(b)  to 
be  eligible  to  receive  these  funds. 
Comments  are  sought  regarding  several 
proposed  revisions  to  these  conditions. 
First,  11  CFR  9003.1(b)  and  9033.1(b) 
would  be  revised  so  that  the  candidate 
agreement  provisions  conform  to  the 
new  magnetic  media  rules  regarding  the 
production  of  computerized  information 
or  magnetic  diskettes  or  magnetic  tapes 
in  accordance  with  the  new  technical 
standards.  See  11  CFR  9003.6  and 
9033.12. 

The  Commission  is  also  considering 
adding  language  to  the  candidate 
agreement  regulations  to  require  that 
committee  reports  containing  schedules 
generated  from  computerized  files  must 
list  in  alphabetical  order  the  sources  of 
the  receipts  and  payees.  For  individuals, 
including  contributors  and  payees,  the 
list  must  be  in  alphabetical  order  by 
surname.  However,  presidential 
campaign  committees  would  not  be 
required  to  computerize  their  records  if 
they  do  not  wish  to  do  so.  The  new 
provision  is  intended  to  remedy 
situations  in  which  committees  maintain 
computerized  records  of  contributors  or 
payees  in  alphabetical  order,  but  file 


,  schedules  with  the  order  of  the  names 
scrambled.  That  practice  makes  it  very 
difficult,  if  not  impossible  to  locate 
particular  names  on  the  committee's 
reports  if  the  schedules  are  voluminous, 
thereby  thwarting  the  public  disclosure 
purposes  of  the  FECA  and  making  it 
more  difficult  to  monitor  compliance 
with  the  contribution  limits. 

The  third  change  would  be  to  require 
presidential  candidates  and  their 
authorized  committees  to  obtain  and 
provide  upon  the  Commission's  request 
records  regarding  funds  received  and 
disbursements  made  on  the  candidate's 
behalf  by  other  committees  and 
organizations  associated  with  the 
candidate.  The  proposed  language 
would  apply,  for  example,  to  pertinent 
records  that  the  Commission  needs  to 
audit  the  candidate's  Presidential 
campaign  committee  or  to  make 
repayment  determinations,  which  are 
maintained  by  the  candidate's  PAC. 

Finally,  new  language  would  be  added 
to  the  candidate  agreement  provisions 
regarding  contributions  which  appear  to 
be  illegal.  Currently,  11  CFR  103.3(b)(4) 
permits  all  political  committees  to  retain 
contributions  that  appear  to  he  illegal 
for  a  limited  period  while  they  make 
inquiries  as  to  whether  the  contributions 
are  permissible.  Political  committees 
have  the  option  of  either  depositing  such 
questionable  contributions  in  a  separate 
account  or  maintaining  sufficient  funds 
to  ensure  that  none  of  these 
contributions  are  used  while  their 
legality  is  in  question.  The  Commission 
is  now  proposing  including  new 
language  in  the  candidate  agreement 
regulations  requiring  presidential 
candidates  and  their  authorized 
committee(^  to  verify  on  a  monthly 
basis  that  they  are  continuing  to 
maintain  sufficient  funds  to  make  all 
possible  refunds  of  impermissible 
contributions,  and  to  retain  worksheets 
and  bank  records  supporting  the 
verifications.  The  Commission  notes 
that  these  committees  would  be 
verifying  their  book  balances,  not  the 
balance  in  their  bank  accounts.  The 
proposed  language  would  assist  in 
monitoring  compliance  with 
§  103.3(b)(4). 

B.  Payment  of  Matching  Funds 

As  a  result  of  the  Commission's 
experiences  in  administering  the 
matching  fund  program  during  the  1988 
presidential  primary  elections,  the 
Commission  is  considering  several 
modifications  to  its  regulations 
implementing  this  program. 
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1.  Possible  Deficiency  in  the  Matching 
Payment  Account 

The  Commission  has  previously 
notified  both  the  President  and  Congress 
of  a  projected  shortage  in  the 
Presidential  Election  Campaign  Fund  for 
the  1992  presidential  election  cycle.  The 
priorities  established  by  the  public 
financing  statutes  indicate  that  a 
shortfall  would  affect  the  availability  of 
matching  funds  for  primary  candidates 
before  it  would  affect  general  election  or 
convention  financing.  See  26  U.S.C. 
9006(c),  9008(a)  and  9037.  Accordingly, 
the  Commission  is  considering  adaing  to 
section  9034.1(a)  of  its  regulations  a 
cross-reference  to  26  U.S.C.  9037  and  11 
CFR  part  9037  to  alert  candidates  that 
their  receipt  of  matching  funds  could  be 
affected  by  the  amount  of  funds 
available  in  the  matching  payment 
account.  In  addition,  the  Commission 
has  been  working  with  the  Treasury 
Department  on  implementing  the 
Secretary  of  the  Treasury's  statutory 
obligat'  •>  to  achieve  an  equitable 
distribution  of  the  funds  available.  As 
noted  above,  the  Commission  may 
initiate  a  separate  rulemaking  to 
conform  existing  procedures  to  the  new 
Treasury  Department  rules. 

2.  High  Error  Rates  In  Matching  Fund 
Submissions. 

The  current  rules  at  11  CFR  9036.2(c) 
indicate  that  in  Presidential  election 
years  the  Commission  will  usually 
certify  within  five  business  days  of 
receipt  of  matching  fund  submissions  an 
amount  for  payment  from  the  matching 
payment  account,  which  amount  is 
based  on  the  Commission's  holdback 
procedures.  If  an  eligible  candidate  is 
entitled  to  any  additional  amount,  the 
Commission  will  so  certify  within  20 
business  days.  However,  if  the  projected 
dollar  value  of  nonmatchable 
contributions  (i.e.  the  error  rate)  in  the 
submission  exceeds  10%  of  the  amount 
requested,  any  additional  amount  will 
be  certified  in  25  business  days.  This 
section  of  the  rules  also  permits  the 
filing  of  letter  requests  in  lieu  of  full 
submissions  on  certain  conditions.  The 
staff  time  needed  to  process  matching 
fund  requests  tends  to  increase  as  the 
error  rates  of  submissions  increase. 
Consequently,  the  Commission  is  now 
considering  increasing  to  30  business 
days  the  time  for  certifying  additional 
amounts  for  matching  fund  submissions 
with  error  rates  exceeding  15%.  In 
addition,  the  Commission  is  also 
considering  suspending  a  committee's 
ability  to  submit  letter  requests  until  its 
error  rate  has  been  reduced  to  15%  or 
less. 


In  the  alternative,  comments  are 
sought  on  whether  the  Commission 
should  reject  matching  fund  submissions 
where  statistical  sampling  indicates 
error  rates  exceeding  15%,  and  return 
these  submissions  to  the  candidates  for 
corrective  action.  Under  this  approach, 
the  candidate  would  be  provided  with  a 
notice  of  the  tj^pes  of  non-raatchable 
contributions  identified  in  the  sample. 
The  candidate  would  be  given  the 
option  of  making  corrections  or 
withdrawing  the  submission  entirely. 
For  an  eligible  candidate,  a  holdback 
payment  would  already  have  been 
certified.  If  the  candidate  cannot  correct 
the  submission  and  return  it  to  the 
Commission  within  three  business  days, 
the  amount  previously  paid  would  be 
adjusted  from  the  payment  to  be 
certified  for  the  next  submission 
presented.  However,  a  rejected 
submission  could  be  returned  to  the 
Commission  at  any  time  after  the 
candidate  believed  adequate  corrections 
have  been  made.  The  Commission  has 
previously  sought  comment  on  this 
approach.  See  47  FR  35.89^-94  (Aug.  17. 
1982).  Please  note  that  Ihf  draft 
matching  fund  regulation!  which  follow 
do  not  contain  specific  language  on 
either  alternative  because  the  Treasury 
Department's  proposals  regarding  a 
shortfall  in  the  Presidential  Election 
Campaign  Fund  may  necessitate 
additional  changes. 

3.  Requiring  Computer  Tapes  at 
Matching  Fund  Submission  Stage 

The  Commission  requests  comments 
on  whether  to  require  all  committees 
that  have  computerized  their  contributor 
lists  to  submit  magnetic  tapes  or 
magnetic  diskettes  at  the  time  of 
submission  for  matching  purposes. 
However,  draft  language  to  accomplish 
this  has  not  been  included  in  the 
following  matching  fund  rules  in  11  CFR 
9036.1(b)(1)  and  9036.2(b)(l)(ii). 
Currently,  the  submission  of 
computerized  information  at  this  stage  is 
optional.  Nevertheless,  committees  are 
encouraged  to  submit  computer  tapes  or 
computer  diskettes  because  this  enables 
the  Commission  to  process  their 
submissions  more  efficiently.  Now  that 
the  Comm.ission  has  prepared  new 
technical  standards  for  the  submission 
of  computer  tapes  and  computer 
diskettes  during  the  mandatory  audit,  it 
may  be  feasible  to  require  committees 
that  rely  on  computerized  contributor 
records  to  submit  magnetic  tapes  or 
diskettes  at  the  matching  fund  stage.  For 
committees  that  already  submit 
computer-generated  paper  printouts,  it 
should  be  relatively  easy  to  provide  a 
computer  tape  or  diskette  as  well. 
However,  this  proposal  would  not 


require  presidential  campaign 
committees  to  computerize  part  or  all  of 
their  financial  records  if  they  do  not 
wish  to  do  so. 

4  Matching  Redesignated  and 
Reattributed  Contributions 

The  Commission  has  prepared 
proposed  language  that  would  be  added 
to  the  matchabihty  requirements  set 
forth  in  11  CFR  9034.2(c)(1)  to  clarify 
that  contributions  reattributed  to  a  joint 
contributor  must  meet  the  reattribution 
requirements  of  11  CFR  110  J  (k)  and 
must  be  accompanied  by  the 
documentation  described  in  11  CFR 
110.1(1).  Draft  language  is  also  under 
consideration  to  clarify  that 
contributions  redesignated  for  a 
different  election  or  redesignated  for  a 
legal  and  accounting  compliance  fund 
are  not  matchable.  See  draft  11  CFR 
9034.3(k).  Additional  reattribution  and 
redesignation  questions  are  discussed 
below.  See  section  F  infra. 

5.  Determination  of  Date  of  Ineligibility 

Under  the  Matching  Payment  Account 
Act.  a  candidate's  continued  eligibility 
to  receive  matching  funds  is  based  upon 
receipt  of  at  least  10^  of  the  popular 
vote  cast  in  the  party's  primary  elections 
if  the  candidate  has  permitted  or 
authorized  his  or  her  name  to  appear  on 
the  ballot  unless  the  candidate  certifies 
to  the  Commission  that  he  or  she  will 
not  be  an  active  candidate  in  a 
particular  primary.  26  U.S.C.  9033(c). 
During  the  1988  primary  election  cj-cle  a 
question  arose  regarding  the  effect  of  a 
candidate's  certification  that  he  or  she 
will  not  be  an  active  candidate  in  a 
primarj'  if  the  candidate  subsequently 
receives  10%  or  more  of  the  popular 
votes  cast  in  that  primary.  The 
Commission  is  now  proposing  a  revision 
to  11  CFR  9033.5(b)  to  clarify  that  if  a 
candidate  certifies  his  or  her 
nonparticipation  m  a  particular  election, 
that  election  will  not  be  counted  in 
determining  the  candidate's  date  of 
ineligibility  regardless  of  whether  he  or 
she  receives  more  or  less  than  10%  of 
the  popular  vote.  Thus  the  election  will 
not  be  used  to  disqualify  such 
candidates  receiving  less  than  10%.  and 
it  will  not  count  to  the  advantage  of 
candidates  exceeding  the  10%  cutoff. 

6.  Continuing  to  Campaign  After  Date  of 
Ineligibility 

As  noted  above,  a  candidate's 
eligibility  to  receive  federal  matching 
funds  IS  predicated  upon  his  or  her 
ability  to  receive  at  least  10%  of  the  vote 
in  each  primary  election.  The 
Presidential  Primarj'  Matching  Payment 
Account  Act  specifically  recognizes  that 


loe 
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a  candidate  who  has  fallen  below  this 
level  of  support  may  reestablish 
eligibility  by  obtaining  at  least  20%  of 
the  votes  cast  in  a  subsequent  primary. 
16  use.  9033(c)(4)(B).  However.  Ihe 

gulations  do  not  provide  a  method  for 
a  candidate  to  use  private  funds  to 
continue  to  campaign  beyond  the  date  of 
ineligibility  without  this  affecting  the 
candidate's  entitlement  to  matching 
funds,  since  all  funds  in  a  publicly 
funded  committee's  accounts  are 
considered  to  be  commingled.  See. 
Kennedy  for  President  Committee  v. 
FEC.  734  F.2d  1558, 1565  at  nil  (DC  Cir, 
1984);  See.  also  Reagan  for  President 
Committee  v.  FEC.  F.2d  1569  (DC  Cir. 
1984).  Moreover,  under  the  current  rules, 
in  calculatmg  a  candidate's  statement  of 
net  outstanding  campaign  obligations 
( "NOCO  ").  a  candidate's  private 
contributions  are  applied  to  eliminate 
the  pre-date  of  ineligibility  debt  before 
they  are  used  to  pay  debts  incurred  in 
continuing  to  campaign.  Thus,  a 
candidate  cannot  separate  out  private 
funds  to  be  used  to  continue  to 
campaign.  As  a  result,  a  candidate  who 
continues  to  raise  private  funds  after  the 
date  of  ineligibility  may  be  required  to 
make  a  repayment  based  on  matching 
funds  received  in  excess  of  his  or  her 
entitlement  or  based  on  nonqualified 
campaign  expenses. 

The  Commission  seeks  comments  on 
possible  changes  that  would  allow  a 
candidate  to  use  post  ineligibility 
contributions  to  continue  campaigning 
after  the  date  of  ineligibility  without 
such  activity  resulting  in  a  repayment  of 
funds  in  excess  of  entitlement.  One 
^        possibility  would  be  to  permit  the 
candidate  to  establish  a  separate 
account  after  the  date  of  ineligibility  for 
the  purpose  of  receiving  funds  to 
continue  to  campaign.  Under  such  an 
approach,  contributions  deposited  in  the 
separate  account  could  not  be  submitted 
for  matching  and  would  not  reduce  the 
candidate's  qualified  debt  on  his  or  her 
NOCO  statement.  Nevertheless,  these 
post-date  of  ineligibility  contributions 
would  be  subject  to  the  limitations, 
prohibitions,  recordkeeping  and 
reporting  requirements.  This  approach 
would  necessitate  revising  11  CFR 
9034  4(a)  so  that  disbursements  from  this 
account  could  only  be  used  to  defray 
qualified  campaign  expenses  incurred 
after  the  dale  of  ineligibility. 
Expenditures  made  from  this  separate 
account  would  be  counted  against  the 
spending  limits,  since  the  candidate's 
previous  acceptance  of  matching  funds 
was  based  on  his  or  her  agreement  to 
comply  with  the  spending  limits. 
Although  the  draft  rules  which  follow  do 
not  incorporate  this  approach. 


comments  are  sought  as  to  its 
advisability. 

7,  Contribution  Refund  Listings 

The  Commission  seeks  comments  on 
requiring  all  threshold  and  non- 
threshold  submissions  to  include  a  list 
of  refunded  contributions  regardless  of 
whether  they  were  submitted  for 
matching.  Such  a  requirement  would 
permit  adjustments  to  be  made 
throughout  the  matching  payment  period 
to  reflect  refunds  of  contributions  that 
were  submitted  and  matched.  Please 
note  that  draft  §§  9036.1(b)  and  9036.2(b) 
which  follow  do  not  contain  specific 
language  reflecting  this  proposal.  The 
Commission  has  previously  sought 
comment  on  this  type  of  requirement. 
See  51  FR  28154  (Aug.  5. 1986). 

C.  Allocation  of  Expenditures  to  Stale 
Limits 

As  in  the  past,  many  of  the  issues 
arising  in  the  1988  election  cycle 
involved  the  allocation  of  expenses  to 
particular  states  for  purposes  of  the 
statutory  state-by-state  spending 
limitations  for  Presidential  primary 
candidates  receiving  matching  funds.  2 
U.S.C.  441a(b)(l)  and  441a(g).  In 
practice,  the  state  limits  have  the 
greatest  impact  in  the  states  holding  the 
first  primaries  because  the  spending 
limits  are  based  on  voting  age 
population  and  do  not  recognize  that  the 
national  importance  of  these  primaries 
extends  well  beyond  the  relatively  small 
numbers  of  delegates  at  stake.  The 
national  significance  of  the  first  primary 
campaigns  is  shown  by  their  focus  on 
national  issues,  their  coverage  by  the 
national  and  international  press,  the 
candidates*  appeal  to  voters  nationwide, 
and  the  effect  these  primaries  have  in 
winnowing  the  field  of  candidates  able 
to  continue  to  campaign  in  subsequent 
primaries.  The  importance  of  the  early 
primaries  has  resulted  in  creative 
attempts  to  reduce  the  amounts 
allocated  to  these  states  for  various 
activities.  This,  in  turn,  has  necessitated 
extensive  review  of  committees' 
allocation  practices  during  the  post- 
primary audits.  The  Commission  is  now 
proposing  substantially  different 
regulations  intended  to  resolve  some  of 
the  current  problems  and  to  simplify 
state  allocation. 

Under  this  proposal,  the  detailed  list 
of  allocable  expenditures  and 
exemptions  set  out  in  current  11  CFR 
106.2  would  be  replaced  with  a  more 
limited  set  of  allocable  expenditures 
that  are  directly  related  to  the 
campaigns  in  particular  states.  All  other 
expenditures  would  be  exempted  from 
state  allocation,  but  not  from  the  overall 
spending  limits.  The  following 


expenditures  would  be  subject  to  state 
allocation: 

(1)  Expenses  for  campaign  advertising 
distributed  through  the  broadcast  media 
and  print  media  in  a  particular  btate. 
including  commissions,  fees  or  other 
compensation  for  such  purchases,  but 
excluding  production  costs  and  national 
advertising  costs.  For  broadcast  and 
print  media  buys  distributed  to  more 
than  one  state,  allocation  would  be 
based  on  the  proportion  of  viewers  or 
readers  in  each  state. 

(2)  Expenditures  for  mass  mailings 
where  more  than  500  pieces  are  sent  to  a 
given  state  and  expenditures  for  other 
campaign  materials  distributed  to  the 
state. 

(3)  Expenditures  for  special  telephone 
programs  targeted  at  a  particular  state, 
such  as  voter  registration,  get  out  the 
vote,  fundraising  or  telemarketing 
programs. 

(4)  Expenditures  for  public  opinion 
polls,  except  those  conducted  on  a 
nationwide  basis.  Allocable  costs  would 
be  based  on  the  number  of  people 
interviewed  in  each  state. 

(5)  Overhead  expenses  for  state 
offices,  but  not  for  national  campaign 
headquarters.  Additional  guidelines 
regarding  regional  offices  would  be 
provided. 

Under  the  new  approach,  presidential 
primary  candidates  would  no  longer 
have  to  allocate  the  following  categories 
of  expenditures  to  specific  states: 

(1)  Interstate  and  intrastate  travel  and 
subsistence  expenses  for  the  candidat£ 
and  his  or  her  campaign  staff. 

(2)  Salaries  of  campaign  staff  working 
in  a  given  state. 

Finally,  this  new  approach  would 
simplify  the  application  of  the 
fundraising  exemption  by  treating  a 
fixed  20%  of  a  committee's  expenditure 
limitation  for  each  state  as  exempt 
fundraising  costs.  This  proposal  would 
replace  the  current  28  day  rule  set  forth 
at  11  CFR  110.8(c)(2).  and  the  timing  of 
fundraising  activities  would  no  longer 
be  of  significance.  In  addition,  new  rules 
implementing  this  proposal  would 
supersede  AO  1988-6  in  which  the 
Commission  concluded  that  50%  of  the 
costs  of  broadcasting  a  particular 
advertisement  may  be  excluded  from 
state  allocation  under  the  fundraising 
exemption.  The  Commission  welcomes 
suggestions  as  to  other  changes  to  the 
state  allocation  regulations  that  could  be 
made  to  resolve  some  of  the  difficulties 
presented  by  the  current  approach. 

Under  the  new  allocation  proposal,  11 
CFR  106.2  would  be  amended  as 
follows.  Paragraph  (a)  would  be  revised 
to  indicate  that  only  the  expenditures 
indicated  in  this  section  must  be 
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allocated  to  particular  states.  Current 
paragraphs  (b)  and  (c)  would  be 
combined  into  new  paragraph  (b), 
covering  the  following  costs: 

1.  Media  Expenditures 

The  current  approach  requiring 
allocation  of  print  and  broadcast 
advei^ising,  but  excluding  national 
advertising  and  media  production  costs, 
would  be  continued  in  the  proposed 
rules  which  follow.  However, 
modifications  are  proposed  regarding 
commissions.  Section  106.2(b)(2)(i)(B) 
currently  provides  for  state-by-state 
allocation  of  any  commission  charged 
for  the  purchase  of  broadcast  media 
using  industry  market  data.  The 
commission  has  encountered  situations 
in  recent  audits  in  which  committees 
have  sought  to  claim  very  low  amounts 
as  media  commissions  in  comparison  to 
the  amounts  claimed  as  production 
costs,  and  in  comparison  to  the  amounts 
of  commissions  in  previous  presidential 
election  cycles.  Comments  are  sought  on 
how  to  determine  whether  the  amount 
paid  to  the  advertising  firm  or  media 
consultant  represents  the  usual  and 
normal  charge  for  the  services  provided. 
In  addition,  the  draft  rules  which  follow 
would  change  the  term  "commission"  to 
"commission,  fee  or  other 
compensation"  to  recognize  that  a 
variety  of  compensation  arrangements 
may  be  made. 

2.  Mass  Mailings  and  Other  Campaign 
Materials 

The  Commission  has  prepared  new 
language  at  draft  $  106.2(b)(2)(ii)  to 
specifically  require  the  allocation  of  the 
costs  associated  with  mass  mailings  and 
other  distributions  of  campaign 
materials  to  a  state.  Such  costs  are 
allocable  under  current  S  106.2.  This 
proposal  would  incorporate  the  concept 
of  mass  mailings  found  in  the  franked 
mail  statutes  applicable  to  members  of 
Congress.  39  U  S.C.  3210(a)(6). 

3.  Overhead  Expenditures  for  State 
Offices  and  Regional  Offices 

In  1983  the  Commission  promulgated 
rules  regarding  the  allocation  of 
overhead  expenditures  of  a  campaign 
committee's  regional  office.  Since  that 
time,  a  number  of  questions  have  arisen 
as  to  what  is  properly  considered  a 
regional  office.  Consequently,  the 
Commission  is  considering  including  a 
variety  of  factors  in  11  CFR 
106.2(b)(2)(iii)  to  provide  further 
guidance  as  to  what  will  be  considered 
a  bona  fide  regional  office  and  how 
overhead  expenses  should  be  allocated 
to  each  stale  in  the  region.  The  factors 
have  been  drawn  from  the  1987 
Explanation  and  Justification  of  {  106.2 


and  from  several  previous  audits.  See  52 
FR  20864  (June  3. 1987).  The  proposed 
rules  woidd  continue  to  require 
allocation  for  state  offices,  but  not  for 
national  campaign  headquarters.  These 
provisions  would  also  be  reorganized  so 
that  the  definition  of  "overfiead 
expenditures "  only  appears  once. 
Comments  are  also  requested  as  to 
whether  the  definition  of  overhead 
expenditures  in  draft  {  106.2(b)(2)(iii)(D) 
should  be  expanded  to  include  the 
following  examples:  facilities  and 
equipment  rental  for  events  in  a  State; 
temporary  offices  established  while  the 
candidate  is  traveling  in  the  State  or  in 
the  final  weeks  before  the  primary 
election;  facilities  established  in  border 
communities;  overhead  type  expenses 
paid  by  campaign  staff  and  reimbursed 
by  the  campaign  such  as  miscellaneous 
supplies,  copying,  printing,  and 
telephone  expenses;  or  the  cost  of 
vehicles  leased  for  extended  periods 
and  used  in  a  particular  State. 

4.  Expenditures  for  Special  Telephone 
Programs   ^ 

The  Commission  is  considering 
replacing  its  current  allocation  rules  for 
interstate  and  intrastate  telephone  calls 
with  new  language  that  would  require 
allocation  of  the  expenditures  incurred 
for  special  telephone  programs  targeted 
at  a  particular  state.  This  would  include 
special  programs  such  as  voter 
registration,  get  out  the  vote  efforts, 
fundraising,  or  telemarketing  calls 
designed  to  increase  candidate 
recognition  and  support  among  voters  in 
the  state.  This  proposal  would  be 
consistent  with  the  Commission's 
previous  interpretation  of  11  CFR 
106.2(b)(2)(iv)  regarding  interstate 
telephone  calls,  which  was  upheld  by 
the  DC  Circuit  in  John  Glenn 
Presidential  Committee.  Inc.  v.  FEC.  &22 
F.2d  1097  (DC  Cir.  1987).  Comments  are 
sought  as  to  whether  the  allocable 
expenses  for  special  telephone  programs 
should  include  the  costs  of  office  rental. 
This  would  cover  the  costs  of  renting 
office  space  for  a  limited  period 
sf)ecifical!y  for  the  purpose  of 
conducting  the  program,  as  well  as  a  pro 
rata  portion  of  the  campaign 
committee's  state  office  or  national 
headquarters  if  used  to  conduct  the 
program. 

5.  Public  Opinion  Polls 

Paragraph  (b)[2)(v)  of  proposed 
§  106.2  would  continue  the  current 
approach  regarding  the  allocation  of 
polling  expenses.  Thus,  expenditures 
incurred  for  public  opinion  polls 
covering  one  state  would  be  allocable  to 
that  slate.  Polls  covering  two  or  more 
states  would  conlmue  to  be  allocable  to 


those  states  based  on  the  number  of 
people  interviewed  in  each  state,  bul 
polls  conducted  on  a  nationwide  basis 
would  not  be  allocable.  The  proposed 
rule  would  also  specify  that  allocable 
expenses  include  the  costs  of  designing 
and  conducting  a  poll,  such  as 
consultants'  fees  and  travel  cost*. 

6.  Fundraising  Exemption 

In  Advisory  Opinion  1988-6  the 
Commission  was  presented  with  the 
question  of  whether  part  of  the  costs  of 
broadcasting  a  candidate  s  pcditical 
advertisement  in  a  particular  state  could 
be  treated  as  an  exempt  fundraising 
expense  pursuant  to  11  CFR  100.8fb)(21] 
and  106.2(c)(5)  if  the  advertisement 
concluded  with  a  brief  message  urging 
the  viewers  to  contribute  to  the 
candidate's  campaign.  On  the  basis  of  a 
previous  decision  made  in  one  of  the 
1984  presidential  audits,  the  Commission 
concluded  that  it  would  be  reasonable 
for  the  candidate  to  allocate  50%  of  the 
costs  of  this  advertisement  to  exempt 
fundraising,  provided  the  advertisement 
was  not  broadcast  within  28  days  before 
the  state's  primary  election.  See  11  CFR 
110.8(c)(2). 

Since  that  time,  presidential 
campaigns  have  tried  to  broaden  the 
application  of  the  fundraising  exemption 
set  forth  in  11  CFR  106.2(c)(5)(ii)  and 
110.8(c)(2)  in  a  variety  of  ways.  For 
example,  committees  have  sought  to 
deduct  50*^  or  more  of  the  costs 
associated  with  candidate  appearances 
at  various  political  events  designed  to 
attract  voters  on  the  theorj'  that  the 
incidental  distribution  of  solicitation 
materials  is  sufficient  to  qualify  for  the 
fundraising  exemption.  In  other 
situations,  committees  have  sought  to 
apply  the  fundraising  exemption  to  the 
costs  of  a  telemarkeung  program 
targeted  at  voters  in  a  key  primary  state. 
However,  these  telephone  calls  have 
tended  to  focus  on  voter  education  and 
garnering  support,  and  have  not  always 
included  a  fundraising  appeal.  One 
committee  claimed  the  fundraising 
exemption  for  such  telephone  calls 
because  follow-up  letters  requesting 
contributions  were  sent  to  some  of  the 
voters  contacted.  Finally,  some 
committees  have  sought  to  exclude  part 
of  their  broadcast  media  costs  from 
state  allocation  as  exempt  compliance 
costs  incurred  for  including  the 
disclaimer  notice  required  by  2  U.S.C. 
441d(a).  They  have  based  this  allocation 
on  an  analog>  to  the  principle  set  out  in 
AO  1986-6. 

To  address  the  fundraising  issues, 
new  language  is  being  proposed  which 
would  simplify  the  application  of  the 
fundraising  exemption  by  allowmg 
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committees  to  treat  up  to  30%  of  the 
spending  limit  for  each  state  as  exempt 
fundfiiising  costs,  and  by  permitting  this 
amount  to  be  excluded  from  the 
committees'  total  allocable  evpcndilures 
for  that  state.  This  proposal  would 
replace  the  current  28  day  rule  set  forth 
at  11  CFR  110.8(c)(2),  and  would  not  be 
affected  by  the  timing  of  specific 
fundraising  activities.  The  now  rules 
implementing  this  proposal  would 
supersede  AO  198&-6.  A  cross-reference 
would  also  be  included  in  11  CFR 
106.2(b)  to  assist  the  reader  in  locating 
the  fundraising  exemption  from  the  state 
spending  limits. 

One  reason  for  proposing  a 
fundraising  deduction  of  up  to  20%  of  the 
state  spending  limits  is  that  the  statute 
already  establishes  a  comparable 
fundraising  exemption  from  the  overall 
spending  limit  of  up  to  20%.  Moreover,  if 
the  Commission  adopts  the  proposed 
changes  to  11  CFR  110.8(c)(2),  it  will  no 
longer  examine  disbursements  claimed 
under  the  exemption  to  determine 
whether  they  are  related  to  fundraising 
efforts.  Thus,  this  approach  also 
recognizes  that  there  may  be  a 
fundraising  component  to  all  of  the 
committee's  campaign-related  activity. 
Comments  arc  also  requested  regarding 
other  ways  to  accommodate  the  special 
needs  of  candidates  who  must  devote 
more  time  and  effort  to  fundraising 
during  the  first  two  primaries  to  obtain 
enough  money  to  be  perceived  as  viable 
candidates  for  their  party's  nomination. 

The  Commission's  proposal  would 
also  result  in  a  simplification  of  the  way 
in  which  the  20'''i  fundraising  exemption 
from  the  overall  spending  limit  is 
determined.  Under  draft  \  100.8(b)(21). 
the  amounts  excluded  at  the  state  level 
would  be  added  to  an  arr.ount  excluded 
at  the  national  level  to  permit 
committees  to  claim  the  full  benefit  of 
the  20''<>  fundraising  exemption 
established  by  the  reCA.  Section 
9035.1(c)  would  also  be  revised  to  reflect 
this  new  method  for  determining  the 
amount  excluded  from  the  overall 
spending  limit  for  exempt  fundraising 
activity.  However,  these  changes  would 
not  affect  the  overall  spending  limits 
that  apply  with  regard  to  certain  general 
election  candidates  under  11  CFR 
9003.3(b)(6)  and  (c)(7). 

7.  Costs  Excluded  from  Allocation 

As  indicated  above,  the  draft 
allocation  rules  are  intended  to 
eliminate  several  problems  encountered 
by  the  Commission  and  by  committees 
under  the  current  rules.  For  example,  the 
current  rules  require  the  allocation  of 
intrastate  travel  and  subsistence 
expenses,  as  well  as  salary  expenses, 
for  persons  working  in  a  particular  state 


for  five  consecutive  days  or  more.  11 
CFR  106.2(b)(2)  (ii)  and  (iii).  The  original 
purpose  of  these  provisions  was  to 
simplify  the  allocation  of  travel  and 
salary  expenses.  However,  in 
administering  these  requirements,  the 
Commission  has  found  that  the  rule 
forces  committees  to  create  and 
maintain  travel  itineraries  for  many  trips 
by  candidates  and  campaign  staff  so 
that  the  Commission  may  determine  the 
length  of  their  stays  in  particular  states. 
In  addition,  questions  have  arisen  as  to 
whether  travel  expenses  of  independent 
consultants,  as  well  as  travel  and  salary 
costs  for  a  committee's  vendors' 
employees,  are  also  subject  to  this  five 
day  rule.  Other  questions  have  involved 
the  application  of  the  exemption  for 
interstate  travel  set  out  at  11  CFR 
106.2(c)(4)  in  situations  where  campaign 
staff  commute  on  a  regular  basis  to  and 
from  airports  or  hotels  located  across 
the  border  in  a  neighboring  state. 
Consequently,  the  effects  of  the  five  day 
rule  for  salaries  and  intrastate  travel, 
and  the  interstate  travel  exemption  have 
been  to  complicate,  not  to  simplify, 
allocation. 

To  alleviate  these  di^iculties,  the 
Commission  is  now  considering 
excluding  all  interstate  and  intrastate 
travel  and  salary  expenses  from  state 
allocation.  This  would  allow  the 
Commission  to  devote  its  limited 
resources  to  monitoring  other  aspects  of 
the  Matching  Fund  Program.  Moreover, 
if  salaries  are  excluded  from  state 
allocation.  9  108.2  could  be  further 
simplified  by  eliminating  the  current 
language  permitting  committees  to 
exclude  10%  or  more  of  campaign 
workers'  salaries  from  state  allocation 
as  exempt  compliance  costs.  11  CFR 
100.2(c)(5).  Please  note,  however,  that 
salaries  would  continue  to  be  counted 
against  the  overall  spending  limit  for 
primary  candidates,  and  campaigns 
could  continue  to  deduct  10%  of  salary 
costs  from  the  overall  limits  for 
compliance  activities  under  11  CFR 
9035.1(c). 

8.  Recordkeeping  and  Allocation  to  the 
Next  Primary  State 

The  Commission  has  encountered 
situations  in  which  campaign  materials 
or  supplies,  such  as  yard  signs  or 
stationery,  may  have  been  obtained  by  a 
candidate's  national  headquarters  for 
use  in  various  state  primaries,  but  the 
committee  has  not  retained  records 
indicating  where  the  materials  were 
actually  used.  Although  shipping  records 
may  demonstrate  that  something  was 
sent  to  particular  states,  they  may  not 
be  sufficiently  detailed  to  identify  the 
nature  or  value  of  the  items  shipped. 
Similar  difficulties  can  arise  when 


phone  banks  are  used  to  solicit  funds  or 
garner  voter  support  in  a  particular 
state,  but  no  copies  of  scripts  or  other 
documentation  are  available  to 
demonstrate  whether  such  costs  should 
be  allocated  to  the  spending  limits  for 
the  state  called. 

To  remedy  these  situations,  specific 
recordkeeping  requirements  have  been 
included  in  several  sections  to  indicate 
particular  kinds  of  records  committees 
must  maintain  regarding  these  allocable 
expenses.  See  e.g..  proposed  paragraphs 
106.2(b)(2)  (ii).  (iii)(B).  (iv),  and  (v).  \n 
addition,  the  attached  rules  would  add 
new  language  generally  requiring  the 
retention  of  all  documents  supporting 
allocations  of  expenditures  to  particular 
states  and  claims  of  exemption  from 
allocation  under  this  section.  If  a 
presidential  campaign  committee  does 
not  maintain  these  records,  the  proposal 
indicates  that  the  allocable  expenditures 
shall  be  attributed  to  the  state  holding 
the  next  primary  election,  caucus  or 
convention  after  the  expenditure  is 
incurred.  In  an  appropriate  case,  the 
Commission  may  also  wish  to  pursue 
the  failure  to  maintain  records  under  11 
CFR  104.14.  Please  note  that  §  106.2 
would  be  reorganized  so  that  the 
reporting  and  recordkeeping 
requirements  of  that  section  would  be 
located  in  paragraphs  (c)  and  (d). 
respectively. 

D.  Documentation  Supporting  Per  Diem 
Payments  and  Qualified  Campaign 
Expenses 

Under  the  current  regulations,  the 
Commission  will  consider  a 
disbursement  to  be  a  qualified  campaign 
expense  if  the  committee  presents  a 
canceled  check  and  collateral  evidence 
documenting  the  purpose  of  the 
disbursement.  This  rule  includes  several 
classes  of  evidence  in  declining  order  of 
preference,  including  as  a  last  resort 
evidence  that  the  disbursement  is 
covered  by  a  preestablished  written 
campaign  committee  policy,  such  as  a 
per  diem  policy.  See  11  CFR 
9033.11(b){l)(iv).  The  difficulty  is  that  a 
canceled  check  for  travel  expenses  in 
combination  with  a  per  diem  policy  does 
not  provide  sufficient  information 
regarding  the  expenses  in  question  to 
demonstrate  that  the  committee 
allocated  the  travel  expenses  correctly 
under  the  current  state  allocation  rules 
set  forth  at  11  CFR  106.2.  The  attached 
draft  rules  for  primary  election 
candidates  at  11  CFR  9033.11(b)(l](iv) 
would  remedy  this  by  allowing 
committees  to  submit  such  collateral 
evidence  if  it  shows  that  the  expenditure 
is  part  of  an  identifiable  program  or 
project  which  is  otherwise  sufficiently 
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documented  to  permit  state  allocation. 
Under  this  approach,  however,  per  diem 
policies  for  travel  could  still  be  used  as 
evidence  of  qualified  campaign 
expenses  because  the  changes  discussed 
above  would  no  longer  require  state 
allocation  of  travel  costs.  A 
corresponding  revision  to  9034.4(b)  of 
the  primary  election  rules  is  also  being 
considered  that  would  treat  payments  as 
nonqualified  campaign  expenses  if  the 
records  maintained  do  not  provide 
sufficient  information  to  accurately 
allocate  the  expenses  to  particular 
states,  such  as  a  lack  of  records  as  to 
the  date  on  which  an  expense  was 
incurred.  The  Commission  is  also 
proposing  revisions  to  the 
documentation  requirements  for  general 
election  committees  at  11  CFR 
9003.5(b)(l)(iv)  to  ensure  that  general 
election  expenditures  made  pursuant  to 
per  diem  policies  are  sufficiently 
documented  to  demonstrate  that  they 
represent  qualified  campaign  expenses. 

E.  Payments  to  Other  Authorized 
Committees 

In  AO  1988-5  questions  were  raised 
as  to  whether  a  current  publicly-funded 
presidential  campaign  committee  may 
contribute  or  loan  or  transfer  funds  to 
another  federally  funded  committee  of 
the  same  candidate  for  a  previous 
election  cycle  for  the  purpose  of  paying 
debts  from  the  earlier  campaign.  The 
opinion  concluded  that  such  payments 
are  not  qualified  campaign  expenses 
under  11  CFR  9034.4  and  are  not 
includable  in  the/;andidate's  NOCO 
statement  under  11  CFR  9034.5. 
However,  such  payments  could  be  made 
from  excess  campaign  funds  once  the 
audit  process  is  concluded  and  any 
repayment  or  possible  penalty 
obligations  have  been  satisfied.  The 
attached  proposed  rules  include  draft 
language  in  55  9004.4(b)(7)  and 
9034.4(b)(6)  reaffirming  the  conclusion 
reached  in  AO  1988-5  that  these 
payments  are  not  qualified  campaign 
expenses.  Accordingly,  they  could  serve 
as  a  basis  for  a  repayment 
determination  under  11  CFR  9007.2  or 
9038.2. 

F.  Transfers  to  a  Legal  and  Accounting 
Compliance  Fund 

During  the  Commission's 
administration  of  the  public  financing 
program  for  the  1988  primary  elections, 
questions  arose  concerning  the  ability  of 
campaign  committees  to  seek 
redesignations  to  legal  and  accounting 
compliance  funds  of  contributions 
properly  received  during  the  primary 
election  campaign.  The  current  rules  at 
11  CFR  9003.3(a)(l)(iii)  permit 
committees  to  seek  redesignations  to  the 


compliance  fund  if  they  receive 
contributions  that  either  exceed  the 
primary  election  limits  or  that  are  made 
after  the  party's  presidential  nominee  is 
chosen.  Campaign  committees  may  also 
transfer  to  the  compliance  fund  amounts 
remaining  in  the  primary  election 
account  that  exceed  the  amount  that 
must  be  reimbursed  to  the  U.S.  Treasury 
under  11  CFR  9038.2.  See  11  CFR 
9003.3(a)(l)(ii).  The  question  presented 
was  whether  campaign  committees 
could  obtain  redesignations  of 
contributions  properly  received  during 
the  primary  election  period,  thereby 
completely  eliminating  the  committee's 
surpluses  and  increasing  their 
entitlements  to  post-ineligibihty 
payments.  Please  note  that  this  situation 
only  arises  if  a  primary  candidate 
becomes  the  nominee  in  the  general 
election.  For  unsuccessful  primary 
candidates,  other  rules  would  apply. 

To  ensure  that  candidates  are  not  able 
to  artificially  increase  their  entitlement 
to  post-ineligibility  payments,  the 
Commission  is  now  considering  revising 
paragraphs  (ii)  and  (iii)  of  5  9003.3(a)(1) 
in  the  following  respects.  First,  language 
would  be  added  to  permit  transfers  to 
legal  and  accounting  compliance  funds 
only  if  such  amounts  are  not  needed  to 
pay  remaining  primary  obligations.  In 
addition,  paragraph  (iii)  would  be 
changed  to  prevent  committees  from 
having  nonexcessive  primary 
contributions  redesignated  for  the 
general  election  compliance  fund  if 
these  primary  contributions  represent 
funds  that  are  otherwise  repayable  to 
the  Presidential  Primary  Matching 
Payment  Account  under  11  CFR  9038.2. 
This  is  intended  to  prevent  surplus 
campaigns  from  avoiding  repayment 
obligations.  The  proposed  changes 
would  also  clarify  that  under  paragraph 
(iii)  of  5  9003.3(a)(1).  redesignated 
contributions  will  be  subject  to  the 
contribution  limits  for  the  general 
election,  not  the  primary.  Finally, 
language  would  be  added  to  the  primary 
rules  at  11  CFR  9034.4(d)  to  assist  the 
reader  in  locating  the  new  transfer 
provision. 

G.  Media  Reimbursement 

Under  the  current  regulations  at  11 
CFR  9004.6  and  9034.6,  candidates  may 
seek  reimbursement  from  media 
personnel  for  the  costs  of  providing 
transportation  and  services  to  media 
representatives  accompanying  the 
candidate  on  campaign  trips.  These 
provisions  also  establish  the  method  to 
be  used  in  determining  how  much 
committees  may  receive  from  media 
personnel  for  such  costs.  The 
Commission  is  considering  several 
possible  changes  to  these  rules.  The  first 


pertains  to  the  method  for  calculating 
each  media  representatives's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  Language  would  be  added  to 
explain  that  the  total  number  of 
individuals  to  whom  such  transportation 
or  services  were  made  available 
includes  campaign  staff,  media 
personnel.  Secret  Service,  national 
security  staff  and  any  other  individuals 
traveling  with  the  candidate.  The 
purpose  of  this  language  is  to  prevent 
situations  in  which  transportation  costs 
for  campaign  staff  or  Secret  Service  are 
charged  to  the  media. 

The  second  change  would  indicate 
that  expenditures  incurred  for 
transportation  or  services  made 
available  to  Secret  Service  and  national 
security  staff,  less  any  reimbursements 
received,  are  qualified  campaign 
expenses  subject  to  the  overall  spending 
limits.  This  language  follows  the 
Commission's  current  practice.  It  would 
also  be  consistent  with  current 
provisions  that  treat  expenditures 
incurred  for  transportation  or  services 
made  available  to  media  personnel  as 
qualified  campaign  expenses.  This 
proposal  would  not  affect  the  amount 
that  the  Secret  Service  and  national 
security  staff  pay  for  such 
transporiation  and  services,  since  that  is 
established  by  other  federal  agencies. 

Under  the  current  primary  and  general 
election  rules,  campaign  committees 
may  bill  the  media  110%  of  the  actual 
pro  rata  cost  of  providing  transportation 
and  services  to  media  personnel.  These 
provisions  recognize  the  difficulties  of 
administering  a  maior  transportation 
program  in  the  midst  of  a  campaign. 
However,  committees  may  not  deduct 
from  the  overall  expenditure  limitation 
amounts  received  that  exceed  the  actual 
costs  of  providing  transporiation  and 
services  to  the  media  plu*  an  additional 
3%  for  administrative  costs.  The 
Commission  is  considering  revising  11 
CFR  9004.6(d)  and  9034.6(dl  to  clarify 
that  the  poriion  of  this  deduction  for  the 
,  actual  costs  of  providing  the 
transportation  and  services  may  not 
exceed  the  amount  the  committee 
actually  expended  for  such  costs. 

Another  area  in  which  questions  have 
arisen  concerns  reimbursements  from 
the  media  exceeding  the  committee's 
actual  costs  plus  3%  for  administrative 
costs  As  noted  above,  the  current  rules 
permit  billing  the  media  for  up  to  110% 
of  the  actual  pro  rata  cost,  while 
allowing  a  deduction  from  the 
expenditure  limit  of  no  more  than  103% 
of  the  actual  cost.  The  current  general 
election  regulations  at  11  CFR 
9004.6(d)(1)  require  comm.ittees  to  repay 
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to  the  United  States  Treasury  all 
amounts  over  103%.  The  Commission  is 
considering  including  language  to  clarify 
that  the  amount  to  be  repaid  to  the 
Treasury  is  the  amount  between  103% 
and  110%.  Amounts  received  that 
exceed  110%  would  have  to  be  returned 
tn  the  media.  The  Commission  also 
seeks  comments  on  the  disposition  of 
rpimbursements  received  by  primary 
election  candidates  in  instances  where 
the  amount  exceeds  103%  of  the  actual 
costs  of  providing  transportation  and 
services  to  the  media.  One  possibility  is 
to  modify  11  CFR  9034.6(d)(1)  to  follow 
proposed  S  9004.6(d)(1)  by  requiring 
primary  election  committees  to  return  to 
the  United  States  Treasury  amounts  over 
103%  up  to  the  maximum  amount  that 
may  be  received.  In  the  alternative.  11 
CFR  9034.6(d)(1)  could  state  that  all 
amounts  exceeding  103%  of  actual  costs 
must  be  returned  to  the  media  on  a  pro 
rata  basis.  Either  of  these  approaches 
would  recognize  that  reimbursements 
from  the  media  may  cover  actual 
transportation  costs  and  the  costs  of 
administering  the  program,  but  should 
not  result  in  a  primary  candidate's 
committee  making  a  profit.  The 
Commission  requests  comments  on 
these  alternatives. 

H.  Joint  Fundralcing 

The  joint  fundraising  rules  set  out  in 
11  CFR  9034.8  were  revised  in  1987  to 
clarify  that  each  contribution  received 
must  be  allocated  according  to  the 
agreed  upon  formula  rather  than 
dividing  the  proceeds  as  a  whole.  See 
Explanation  and  Justification  for  11  CFR 
9034.8(c)(7),  52  FR  20871  (June  3, 1987). 
Several  additional  revisions  are  now 
under  consideration.  First,  new  language 
would  require  the  allocation  formula  to 
indicate  the  percentage  of  each 
contribution  that  will  be  allocated  to 
e  ich  participant.  Thus,  the  proposed 
rales  would  disallow  the  practice  of 
specifying  a  particular  dollar  amount 
from  each  contribution  to  go  to  one 
participant  with  the  remainder  to  be 
distributed  to  the  others.  The  problem  is 
that  the  use  of  an  indeterminate  formula 
like  this  may  make  it  difficult  to 
properly  apportion  expenses  in  advance 
of  receipts.  It  may  also  have  the  effect  of 
maximizing  matchability  of 
contributions  contrary  to  the  provisions 
of  11  CFR9034.3{c)(7)(i).  However,  the 
Commission  seeks  comments  on 
whether  there  is  a  need  for  this  type  of 
restriction  on  allocation  formulas. 

Another  proposed  revision  would 
specify  that  if  committees  participating 
in  a  joint  fundraiser  elect  to  form  a 
separate  committee  to  serve  as  the 
fundraising  r«pre»entativt,  that  separate 
conunittae  cannot  be  a  participant  in 


any  other  joint  fundraising  efforts.  This 
change  would  correct  two  problems. 
First,  there  is  no  explicit  allocation 
formula  for  determining  the  amounts  to 
be  distributed  to  each  of  the  original 
committees.  Secondly,  there  may  be 
confusion  as  to  the  amount  that  may  be 
contributed  to  the  fundraising 
representative  for  distribution  among 
the  participating  committees. 

The  proposed  rules  would  also  delete 
the  current  language  at  11  CFR 
9034.8(c)(1)  indicating  that  the  joint 
fundraising  participants  must  use  the 
formula  to  allocate  fundraising 
expenses.  This  change  is  necessary 
because  11  CFR  9034.8(c)(a)  indicates 
that  the  joint  fundraising  representative 
allocates  expenses  based  on  the 
percentage  of  total  receipts  allocated  to 
each  participant.  Similarly,  the 
reallocation  provisions  at  11  CFR 
9034.8(c)(7)(ii)  would  be  amended  to 
indicate  that  reallocation  of 
contributions  is  the  responsibility  of  the 
fundraising  representative,  not  the 
participating  candidates.  If  the  proposed 
changes  to  11  CFR  9034.8  are  eventually 
adopted,  corresponding  changes  will 
also  be  made  in  the  joint  fundraising 
regulations  applicable  to 
nonpresidential  candidates,  located  in 
11  CFR  102.17. 

I.  Subpoenas 

During  the  course  of  the  audits  of 
certain  1988  campaign  committees,  the 
Commission  has  issued  subpoenas,  as 
well  as  sought  information  informally 
from  committees  and  from  third  parties. 
Accordingly,  the  Commission  has 
prepared  proposed  new  language  to  be 
included  at  11  CFR  9007.1(b)(l)(v)  and  11 
CFR  9038.1(b)(l)(v)  to  inform  candidates 
that  the  investigative  procedures  set 
forth  at  11  CFR  111.11  through  111.15. 
including  the  issuance  of  subpoenas. 
may  be  invoked  in  appropriate  cases. 

J.  Repayment  Determinations 

The  Commission  is  considering 
revising  the  following  aspects  of  the 
repayment  process  for  presidential 
primary  candidates  set  forth  at  11  CFR 
9038.2: 

1.  Repayment  of  Interest  Received  on 
Federal  Funds 

The  Commission's  rules  at  11  CFR 
0004.5,  which  pertain  to  general  election 
candidates,  provide  for  the  repayment  of 
interest  and  other  forms  of  income 
derived  from  the  investment  of  public 
funds.  However,  a  comparable  provision 
was  not  prepared  for  primary 
candidates  because  the  receipt  of  such 
investment  income  before  the 
candidate's  dale  of  ineligibility  would 
Bunply  reduce  the  candidate's  net 


outstanding  campaign  obligations  and 
increase  the  amount  of  any  surplus 
repayment.  However,  the  Commission  is 
now  considering  adding  language  to  11 
CFR  9038.2(b)(4)  to  specifically  require 
the  repayment  of  net  income  received 
from  the  investment  of  surplus  public 
funds  after  the  candidate's  date  of 
indelibility. 

2.  Double  Counting  of  Amounts    • 
Repayable  under  11  CFR  9038.2  (b)(1) 
and  (b)(2) 

The  Commission's  regulations  at  11 
CFR  9038.2(b)(1)  require  primary 
candidates  to  repay  matching  funds 
received  which  are  in  excess  of  the 
amount  to  which  the  candidates  are 
entitled.  A  candidate's  committee  may 
receive  matching  funds  in  excess  of  the 
amount  to  which  it  is  entitled  if,  for 
example,  it  receives  matching  funds 
after  the  candidate's  date  of  ineligibility 
and  the  candidate  had  no  net 
outstanding  campaign  obligations  \o 
justify  the  amount  of  a  post-ineligibility 
payment.  This  can  occur  if  the  candidate 
includes  on  his  or  her  NOCO  statement 
accounts  payable  for  nonqualified 
campaign  expenses.  In  such  a  situation, 
the  Commission's  audit  may  result  in  the 
correction  of  the  NOCO  statement  and  a 
dollar  for  dollar  repayment  of  the 
amount  determined  to  exceed  the 
candidate's  entitlement. 

In  addition  to  the  (b)(1)  repayment, 
paragraph  (b)(2)  of  S  9038.2  requires 
repayment  of  a  portion  of  all  non- 
qualified campaign  expenses  incurred 
and  paid  between  the  campaign's  date 
of  inception  and  the  date  on  which  the 
committee's  accounts  no  longer  contain 
any  matching  funds.  Thus,  concerns 
have  been  raised  that  if  a  candidate's 
entitlement  was  artificially  increased  as 
a  result  of  nonqualified  campaign 
expenses,  and  a  100%  repayment  is 
sought  under  (b)(1).  these  nonqualified 
campaign  expenses  should  be  excluded 
when  calculating  the  amount  repayable 
under  (b)(2],  to  avoid  seeking  repayment 
twice  for  the  same  funds,  or  "double 
counting"  them.  However,  critics  of 
"double  counting"  contend  that  this 
approach  makes  no  distinction,  for 
repayment  purposes,  between 
committees  that  include  nonqualified 
campaign  expenses  on  their  NOCO 
statements  and  those  that  do  not 

Accordingly,  the  Commission  seeks 
comments  on  this  issue,  and  on 
proposed  language  in  {  9038.2(b)(2) 
limiting  repayment  determinations  in 
cases  where  the  Commission  has 
determined  there  is  a  direct  relationship 
between  excess  entitlement  and 
nonqualified  campaign  expenses  In 
these  cases,  repayment  determinations 
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would  be  limited  to  repayments  for  the 
amount  of  the  excessive  entitlement 
pursuant  to  (b)(1).  Thus,  the 
nonqualified  campaign  expenses  on 
which  the  excessive  matching  fund 
payment  was  based  would  not  be  the 
subject  of  a  separate  repayment 
determination  under  (b)(2).  Other  (b)(1) 
repayments,  based  on  different 
situations  such  as  excessive  payments 
resulting  from  the  Commission's 
holdback  procedures  or  contributions  in 
the  name  of  another,  are  not  directly 
related  to  (b)(2)  repayments  and  would 
not  be  covered  by  this  proposed  rule. 
Similarly,  the  proposal  would  continue 
to  permit  (b)(2)  repayment 
determinations  for  nonqualified 
campaign  expenses  that  were  not  the 
basis  for  repayment  determinations 
under  (b)(1). 

The  draft  rules  would  also  clarify  that 
the  amount  representing  total  deposits 
under  11  CFR  9038.3(c)(2)  is  used  to 
determine  the  repayment  specified  in  11 
CFR  9038.2(b)(2)(iii).  A  similar 
clarification  would  be  included  in  11 
CFR  9007.2(b)(2)(iii).  Finally, 
§  9038.2(b)(2)(iii)  would  be  amended  to 
clarify  that  the  last-in,  first-out  method 
of  determining  when  a  com.mittee's 
account  no  longer  contains  matching 
funds  only  applies  to  committees  that 
received  matchirg  funds  after  the 
candidate's  date  of  ineligibility. 

3.  Exceeding  Both  the  State  and  the 
Overall  Spending  Limits 

The  Commission  has  encountered 
situations  in  which  primary  candidates 
have  exceeded  both  the  spending  limits 
for  a  particular  state  and  the  overall 
spending  limit.  Disbursements  in  excess 
of  these  spending  limits  are  considered 
nonqualified  campaign  expenses.  The 
Commission  seeks  comments  on  two 
possible  methods  for  calculating  the 
candidate's  repayment  obligations  under 
11  CFR  9038.2(b)(2)  in  this  situation.  The 
first  approach  would  assume  that  the 
state  expenditure  limitations  and  the 
overall  expenditure  limitations  are 
separate  for  repayment  purposes,  but 
would  avoid  dual  repayment  for 
disbursements  that  exceed  both  limits. 
Thus,  this  method  would  operate  by 
assuming  that  expenditures  should 
count  against  the  spending  limits  in  the 
order  in  which  they  are  paid.  This 
assumption  would  be  consistent  with 
other  provisions  regarding  reporting  and 
NOCO  determinations.  It  would  be  used 
to  identify  those  particular  expenditures 
that  exceed  both  limits.  To  avoid  double 
counting,  the  total  amount  of 
disbursements  that  exceeds  both  limits 
would  be  subtracted  from  the  excessive 
amount  repayable  under  one  limit  or  the 
other.  Although  these  disbursements 


would  be  considered  nonqualified 
campaign  expenses  for  two  reasons, 
they  would  be  subject  to  repayment  only 
once. 

In  contrast,  the  second  approach 
would  simply  calculate  the  repayment 
using  only  the  larger  of  the  two 
excessive  amounts.  The  Commission 
has  used  the  second  method  in  the  past. 
This  method  assumes  that  the  same 
disbursements  cause  both  overages.  For 
example,  where  the  amount  in  excess  of 
the  overall  limit  is  larger  than  the 
amount  in  excess  of  the  state  limits,  the 
second  approach  operates  by  denoting 
the  amount  in  excess  of  the  state-by- 
state  limitations  as  a  subset  of  the 
overall  expenditure  limitation, 
regardless  of  when  the  expenditures 
were  paid  by  the  committee.  To  avoid 
the  possibility  of  double  counting,  the 
expenditures  that  exceed  the  state-by- 
state  limits  are  subsumed  into  the 
expenditures  that  exceed  the  overall 
limit.  Conversely,  if  the  amount  of 
expenditures  exceeding  the  overall 
limits  is  the  lesser  amount,  it  would  be 
subsumed  into  the  amount  of 
expenditures  exceeding  the  state  limits. 

A  major  assumption  of  that  second 
method  is  the  exceeding  the  state-by- 
state  limitations  is  directly  related  to 
any  exceeding  of  the  overall  limitation. 
While  other  expenditures  in  other  states 
where  the  limits  were  not  exceeded  do 
have  some  impact  on  causing  a 
committee  to  exceed  the  overall  limit, 
there  is  a  stronger  nexus  between 
expenditures  that  are  incurred  in  a  state 
that  has  exceeded  that  state's  limitation 
and  the  underlying  result  of  exceeding 
the  overall  limitation.  In  practice,  few,  if 
any,  committees  that  exceed  the  overall 
spending  limit  are  able  to  stay  within 
the  state-by-state  spending  limits. 

The  Commission  seeks  comments  on 
these  two  alternative  methods  for 
calculating  repayments. 

4.  Notification  of  Repayment 

Dptprminations 

The  Commission's  rules  at  11  CFR 
9038.2(a)(2)  indicate  that  candidates  will 
be  notified  of  repayment  determinations 
as  soon  as  possible,  but  not  later  than 
three  years  after  the  end  of  the  matching 
payment  period.  New  language  is  now 
being  proposed  to  explain  that  the 
Commission  considers  the  written  notice 
cf  its  preliminary  calculations  regarding 
future  repayments,  which  are  contained 
in  the  interim  audit  report,  to  constitute 
notification  for  purposes  of  the  three 
year  period.  In  addition,  the  proposed 
rules  which  follow  indicate  that  if  the 
candidate  fails  to  provide  records 
needed  to  make  a  repayment 
determination,  the  Commission  may 
notify  the  candidate  that  the  running  of 


this  time  period  will  be  suspended  until 
the  Commission  receives  the  records. 
Corresponding  language  would  also  be 
added  to  11  CFR  9007.2(a)(2),  which 
pertains  to  repayment  determinations 
for  general  election  candidates. 

5.  Shortening  the  Audit  and  Repayment 
Processes. 

The  Commission  is  looking  for  ways 
to  streamline  and  possibly  shorten  the 
audit  and  repayment  processes.  Several 
of  the  proposals  contained  in  this  Notice 
are  intended  to  help  achieve  this  goal, 
most  prominently  the  proposed  revision 
of  the  state  allocation  rules.  Another 
factor  which  contributes  to  the  length  of 
the  audit  stage  is  the  need  to  conduct 
additional  fieldwork  and  prepare 
addenda  to  audit  reports  focusing  on  the 
committees'  receipt  and  disbursement  of 
funds  to  defray  winding  down  costs.  See 
11  CFR  9034.4("a)(3).  The  Commission 
therefore  welcomes  comments  on 
whether  to  modify  the  system  for  the 
payment  or  use  of  funds  for  winding 
down  purposes  to  encourage  quicker 
resolution  and  termination  of  committee 
activities,  which  in  turn  would  reduce 
the  Commission's  need  to  examine  the 
disbursement  of  large  amounts  over  an 
extended  period  after  a  candidates  date 
of  ineligibility.  Possible  approaches 
include  making  the  amount  that  a 
candidate  is  eligible  to  receive  for 
winding  down  costs  a  set  percentage  of 
the  candidate's  total  expenditures 
during  the  campaign     r  a  percentage  of 
total  matching  funds  certified  for  that 
candidate.  Alternatively,  the 
Commission  could  set  a  specific  time 
period  during  which  candidates  may 
make  expenditures  for  winding  down 
purposes  with  federal  funds.  Other 
suggestions  that  would  simplify  or 
shorten  the  required  audit  process  are 
encouraged.  No  language  has  been 
included  in  the  attached  rules  regarding 
these  proposals. 

K.  Title  2  Rules  Regarding  Redesignation 
and  Reattribution 

The  Commission  also  seeks  comments 
on  a  proposed  change  to  its  regulations 
at  11  CFR  110.1(1)  regarding 
reattributions  and  redesignations.  This 
proposal,  if  adopted,  would  affect  both 
presidential  and  nonpresidential 
candidates  and  political  committees 
conducting  activities  under  the  FECA.  It 
is  included  in  this  rulemaking  because 
the  Commission's  administration  of  the 
public  financing  laws  has  highlighted 
the  need  for  modifications  in  this  area. 

During  the  audits  of  several  1988 
presidential  campaign  committees, 
problems  were  encountered  in  verifying 
that  excessive  contributions  were 
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reattributed  to  }oint  contributors  or 
redesignated  for  compliance  funds 
within  the  time  periods  established  by 
11  CFR  110.1(b)(5)  and  (k)(3).  To  monitor 
compliance  with  these  requirements,  the 
draft  rules  which  follow  would  require 
committees  to  retain  documentation 
demonstrating  that  the  redesignation  or 
reattribution  was  received  within  the  60 
day  deadline.  Proposed  U  CFR 
110.1(1](6)  would  give  committees  a  fair 
amount  of  flexibility  as  to  the  type  of 
evidence  they  may  choose  to  rely  upon 
to  demonstrate  timely  receipt. 

Conclusion 

The  Commission  welcomes  comments 
on  the  foregoing  proposed  amendments 
to  the  public  financing  regulations,  the 
issues  raised  in  this  Notice  and  on  other 
aspects  of  the  public  financing  process 
that  could  be  addressed  in  these 
regulations.  No  final  decision  has  been 
made  by  the  Commission  concerning 
any  of  the  proposals  contained  m  this 
Notice. 

List  of  Subjects 

n  CFR  Part  100  ^ 

Elections,  Political  committees  and 
parties. 

11  CFR  Pari  106 

Campaign  funds.  Political  candidates, 
Political  committees  and  parties. 

11  CFR  Part  110 

Campaign  funds.  Elections,  Political 
candidates.  Political  committees  and 
parties.  Reporting  and  recordkeeping 
requirements. 

11  CFR  Parts  9001-9005 

Campaign  funds,  Elections,  Political 
candidates. 

11  CFR  Part  9006 

Campaign  funds,  Elections,  Political 
candidates.  Reporting  requirements. 

1 1  CFR  Part  9007 

Administrative  practice  and 
procedure.  Campaign  funds.  Political 
candidates. 

11  CFR  Part  9012 

Elections,  Political  candidates. 
Political  committees  and  parties. 

11  CFR  Parts  9031-9035 

Campaign  funds.  Elections,  Political 
candidates. 

;;  CFR  Part  9036 

Administrative  practice  and 
procedure,  Campaign  funds.  Political 
candidates. 


'  /  CFR  Part  9037 

Campaign  funds.  Political  candidates. 

11  CFR  Parts  9033-9039 

.Administrative  practice  and 
procedure,  Campaign  funds.  Political 
candidates. 

CertiTication  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Fle.xibility 
Act) 

The  attached  proposed  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  few,  if  any. 
small  entities  are  affected  by  these 
proposed  rules.  P'urther.  any  small 
entities  affected  are  already  required  to 
comply  with  the  requirements  of  the  Act 
in  these  areas. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend 
suDchapters  A.  E  and  F.  chapter  I  of  title 
11  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  10O— SCOPE  AND  DEFINITIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  part  100 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  431.  438(a)(B). 

^  11  CFR  part  100  would  be  amended 
by  revising  paragraph  (b)(21)  of  S  100.8 
to  read  as  follows: 

§  100.8    Expenditure  (2  U.S.C.  431(a)). 

*  •  •  *  t 

(b)  •  *  * 

(21)(i)  Any  costs  incurred  by  a 
candidate  or  his  or  her  authorized 
committee(s)  in  connection  with  the 
solicitation  of  contributions  are  not 
expenditures  if  incurred  by  a  candidate 
who  has  been  certified  to  receive 
Presidential  Primary  Matching  Fund 
Payments,  or  by  a  candidate  who  has 
been  certified  to  receive  general  election 
public  financing  under  28  U.S.C.  9004 
and  who  is  soliciting  contributions  in 
accordance  with  26  U.S.C.  9003(b)(2)  or 
9003(c)(2)  to  the  extent  that  the 
aggregate  of  such  costs  does  not  exceed 
20  percent  of  the  expenditure  limitation 
applicable  to  the  candidate.  These  costs 
shall,  however,  be  reported  as 
disbursements  pursuant  to  11  CFR  part 
104. 

(ii)  For  a  candidate  who  has  been 
certified  to  receive  general  election 
public  financing  under  26  U.S.C.  9004 
and  who  is  soliciting  contributions  in 
accordance  with  26  U.S.C.  9003(b]{2)  or 
9003(c)(2).  "in  connection  with  the 
solicitation  of  contributions"  means  any 
cost  reasonably  related  to  fundraising 
activity,  including  the  costs  of  printing 
and  postage,  the  production  of  and 


space  or  air  lime  for.  advertisements 
used  for  fundraising,  and  the  costs  of 
meals,  beverages,  and  other  costs 
associated  with  a  fundraising  reception 
or  dinner. 

(iii)  For  a  candidate  who  has  been 
certified  to  receive  Presidential  Primary 
Matching  Fund  Payments,  the  costs  that 
may  be  exempted  as  fundraising 
expenses  under  this  section  shall  not 
exceed  20%  of  the  overall  expenditure 
limitation  under  11  CFR  9035.1,  and  shall 
equal  the  total  ofi 

(A)  All  amounts  excluded  from  thp 
state  expenditure  limitations  for  exempt 
fundraising  activities  under  11  CFR 
110.9(c)(2),  plus 

(B)  An  amount  of  costs  that  would 
otherwise  be  chargeable  to  the  overall 
expenditure  limitation  but  that  are  not 
chargeable  to  any  state  expenditure 
limitation,  such  as  salary  and  travel 
expenses.  See  11  CFR  106.2. 


PART  106— AU.OCATION  OF 
CANDIDATE  AND  COMMrTTEE 
ACTIVITIES 

3.  The  authority  citation  for  part  106 
would  continue  to  read  as  follows: 

Authority:  2.  U.S.C.  438(a)(8).  441a(b). 
441a(g). 

4. 11  CFR  part  106  would  be  amended 
by  revising  §  106.2  to  read  as  follows: 

§  106.2    State  allocation  of  expendlturea 
Incurred  by  autttorized  committee*  of 
presidential  pdmary  candidate*  receiving 
matching  funds. 

(a)  General.  (1)  This  section  applies  to 
Presidential  primary  candidates 
receiving  or  expecting  to  receive  federal 
matching  funds  pursuant  to  11  CFR  part 
9031  et  seq.  The  expenditures  described 
in  11  CFR  106.2(b)(2)  shall  be  allocated 
to  a  particular  State  if  incurred  by  a 
candidate's  authorized  committee(s)  for 
the  purpose  of  influencing  the 
nomination  of  that  candidate  for  the 
office  of  President  with  respect  to  that 
State.  An  expenditure  shall  not 
necessarily  be  allocated  to  the  State  in 
which  the  expenditure  is  incurred  or 
paid.  In  the  event  that  the  Commission 
disputes  the  candidate's  allocation  or 
claim  of  exemption  for  a  particular 
expense,  the  candidate  shall 
demonstrate,  with  supporting 
documentation,  that  his  or  her  proposed 
method  of  allocation  or  claim  of 
exemption  was  reasonable. 

(2)  Disbursements  made  prior  to  the 
time  an  individual  becomes  a  candidate 
for  the  purpose  of  determinir\g  whether 
that  individual  should  become  a 
candidate  pursuant  to  11  CFR  100.7(b)(1) 
and  100.8(b)(1).  i.e..  payments  for  testing 
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the  waters,  shall  be  allocable 
expenditures  under  this  section  if  the 
indivrdual  becomes  a  candidate. 

(b)  Method  ofaBocating  expenditures 
among  States— {Vi  General  allocation 
method.  Unless  otherwise  specified 
under  11  CFR  106.2(bK2).  an  expenditure 
described  in  11  CFR  lOB.ZfbirO  and 
incurred  by  a  candidate's  authorized 
comraittee(i)  for  the  purpose  of 
influencing  the  Bominatioo  of  that 
candidate  in  more  than  one  State  shall 
be  allocated  to  each  State  on  a 
reasonable  and  uniformly  applied  basis. 
The  total  amount  allocated  to  a 
particular  Stale  nwy  be  reduced  by  the 
amount  of  exempt  fundraising  expenses 
for  that  Stale,  as  specified  in  11  CFR 
110.a(c)(2). 

(2)  Specific  aUocation  methods. 
Expenditures  that  fall  within  the 
categories  listed  below  shall  be 
allocated  based  on  the  followix^g 
methods.  The  method  used  to  aUocale  a 
category  of  expenditia-es  shall  be  based 
on  consistent  data  for  each  State  to 
which  an  allocation  is  made. 

(i)  Media  expendJtures—{A)  Print 
media.  Except  for  expenditures 
exempted  under  11  CFR  10&2(b){2J^i)  (E) 
and  (F).  allocation  of  expenditures  for 
the  publicatioa  and  distribution  of 
newspaper,  magazine  and  other  types  of 
printed  advertisements  distributed  in 
more  than  one  State,  including  any 
commission,  fee  or  other  compensation 
for  the  purchase  of  print  media,  shall  be 
made  using  relative  circulation 
percentages  in  each  Slate  or  an  estimate 
thereof  For  purposes  of  this  section. 
allocation  to  a  particular  Slate  will  not 
be  required  if  less  than  3%  of  the  total 
estimated  readership  of  the  publication 
is  in  that  State. 

(B)  Broadcast  media.  Except  for 
expenditures  exempted  under  11  CFR 
106.2(b)(2)(i)  (F)  and  (F),  expenditures 
for  radio,  television  and  similar  types  of 
advertisements  purchased  in  a 
particular  media  market  that  covers 
more  than  one  State  shall  be  allocated 
to  each  Stale  in  proportion  to  the 
estimated  audience.  This  allocation  of 
expenditures,  including  any  commission, 
fee  or  other  compensation  for  the 
purchase  of  broadcast  media,  shall  be 
made  using  industry  market  data. 

(C)  Refunds  for  media  expenditures. 
Refunds  for  broadcast  time  or 
advertisement  space,  purchased  but  not 
used,  shall  be  credited  to  the  States  on 
the  same  basis  as  the  original  allocation. 

(D)  Limits  on  allocation  of  media 
expenditures.  No  allocation  of  media 
expenditures  shall  be  made  to  any  State 
in  which  the  primary  election  has 
already  been  held. 

(E)  National  advertising.  Expenditures 
incurred  for  advertisements  on  national 


networlcs.  Tialional  cable  or  in 
publications  distributed  nationwide 
need  not  be  allocated  to  any  State. 

(F)  Media  production  costs. 
Expenditures  incurred  for  production  of 
media  advertising,  whether  or  not  that 
advertising  is  used  in  more  than  one 
State,  need  not  be  allocated  to  any 
State. 

(ii)  Expenditures  for  mass  mailings 
and  other  campaign  materials. 
Expenditures  for  mass  mailings  of  more 
than  500  pieces  to  addresses  in  the  same 
State,  and  expenditures  for  producing 
and  distributing  campaign  materials  in  a 
Stale,  including  pins,  bumperstickers. 
handbills,  brochures,  posters  and 
yardsigns,  shall  be  allocated  to  that 
Slate.  For  purposes  of  this  section, 
"mass  mailing"  includes  newsletters  and 
other  materials  in  which  the  content  of 
the  materials  ie  substantially  identical. 
Records  supporting  the  committee's 
allocations  under  this  section  shall 
include:  For  each  mass  mailing, 
documentation  showing  the  total 
number  of  pieces  mailed  and  the  number 
mailed  to  each  state  or  zip  code;  and.  for 
other  campaign  materials  acquired  for 
use  outside  the  Slate  of  purchase, 
documentation  showing  the  number  and 
value  of  the  total  acquired,  the  number 
distributed  to  each  Slate,  and  records 
relating  to  any  shipping  costs  incurred 
for  transporting  these  items  to  each 
Slate. 

(iii)  Overhead  expenditures — (A) 
Ch-erheod  expenditures  of  State  offices. 
Except  for  expenditures  exempted  under 
11  CFR  106.2(b1(2)[iii)(C),  overhead 
expenditures  of  committee  offices 
located  in  a  particular  State  shall  be 
allocated  to  that  Slate. 

(B)  Overhead  expenditures  of  regional 
offices.  Except  for  expenditures 
exempted  under  11  CFR 
106.2(b)(2](iii)(CJ,  overhead 
expenditures  ol  a  committee  regional 
office  or  any  committee  office  with 
responsibilities  in  two  or  more  States 
shall  be  allocated  to  each  state  on  a 
reasonable  and  uniformly  applied  basis. 
Factors  the  Commission  will  consider  in 
determining  whether  an  office  is  a 
regional  office,  and  in  determining 
whether  the  amount  allocated  to  each 
State  is  reasonable,  include,  but  are  not 
limited  to: 

[1]  The  geographic  proximity  of  the 
states  covered; 

[2)  The  proximity  in  time  of  the 
primaries,  caucuses  or  conventions  in 
the  states  co\-ered; 

(,?)  The  amount  of  campaign  activity 
directed  to  the  primaries,  caucjijSes  or 
conventions  in  each  slate; 

(4)  The  role  of  the  office  in  conducting, 
controlling  or  coordinating  the  operation 
of  the  campaign  in  each  slate; 


(5)  The  prjjportion  of  telephone  calls 
from  the  office  to  each  slate; 

^6)  The  establishment  of  separate 
campaign  depo&itoriei  u  each  state  and 
the  overall  amount  of  disbursemenU 
made  to  further  the  campaign  ui  each 
slate: 

(r)  The  amount  of  travel  by  campaign 
staff  from  the  office  to  each  stale 
covered; 

[8]  The  presence  or  absence  of  a 
separate  state  office  in  each  state;  and 

[9]  The  operalwn  of  the  office  as  a  | 

regional  center  for  training,  meetings  or 
programs  targeted  to  the  states  covered. 

The  oommittee  shall  maintain  records  to 
demonstrate  that  an  oITice  operated  on  a 
regional  basis.  These  records  should 
show,  for  example,  the  kinds  of 
programs  coiuJucted  from  the  office,  the 
number  and  nature  of  contacts  with 
other  Stales  in  the  region,  and  the 
amount  of  time  de%oled  to  regional 
programs  by  staff  working  in  the 
regional  office. 

(C]  Overhead  expendJlures  of 
national  campaign  headquarters. 
Expenditures  incurred  for 
administrabva  staff,  and  overhead 
expenditures  of  the  national  campaign 
headquarters  need  not  be  allocated  to 
any  State. 

( D  ]  Definilion  of  o  verb  ead 
expenditures.  For  purposes  of  11  CPR 
106:yb)(2)(iui,  overhead  expenditures 
include,  but  are  not  limited  to,  rent, 
utilities,  office  equipment  furniture, 
supplies,  and  telephone  service  base 
charges.  "Telephone  service  base 
char^ges  "  indude  any  regular  monthly 
charges  for  committee  phone  service, 
and  charges  for  phone  instalialion  and 
intrastate  phone  caiis  other  than  charges 
related  to  a  special  program  under  11 
CFR  106.2(b)(2)(iv).  Inter-state  calls  are 
not  included  in  "telephone  service  base 
charges." 

(iv)  Expenditures  for  special 
telephone  programs.  Expenditures  for 
special  telephone  programs  Urgeted  at  a 
particular  Stale,  including  the  costs  of 
designing  and  operating  the  program, 
the  costs  of  installing  or  renting 
telephone  lines  and  equipment, 
personnel  costs,  and  toll  charges,  shall 
be  allocated  to  that  State.  Special 
telephone  programs  include  voter 
registration,  get  out  the  vote  efforts, 
fundraising,  and  telemarketing  efforts 
conducted  on  behalf  of  the  candidate. 
Records  supporting  the  committee's 
allocation  of  each  special  telephone 
program  under  this  section  shall  include 
either  the  telephone  bills  showing  the 
total  number  of  calls  made  in  that 
program  and  the  number  made  to  each 
state;  or,  a  copy  of  the  list  used  to  make 
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the  calls,  from  which  these  numbers  cdn 
be  determined. 

(v)  Public  opinion  poll  expenditures. 
Expenditures  incurred  for  the  taking  of  a 
public  opinion  poll  covering  only  one 
State  shall  be  allocated  to  that  State. 
Except  for  expenditures  incurred  in 
conducting  a  public  opinion  poil  on  a 
nationwide  basis,  expenditures  incurred 
for  the  taking  of  a  public  opinion  poll 
covering  two  or  more  States  shall  be 
allocated  to  those  States  based  on  the 
number  of  people  interviewed  in  each 
State.  Expenditures  incurred  for  the 
taking  of  a  public  opinion  poll  include 
consultant's  fees,  travel  costs  and  other 
expenses  associated  with  designing  and 
conducting  the  poll.  Records  supporting 
the  committee's  allocation  under  this 
section  shall  include  documentation 
showing  the  total  number  of  people 
contacted  for  each  poll  and  the  number 
contacted  in  each  State. 

(c)  Reporting.  All  expenditures 
allocated  under  this  section  shall  be 
reported  on  FEC  Form  3P,  page  3. 

(d)  Recordkeeping.  All  assumptions 
and  supporting  calculations  for 
allocations  made  under  this  section 
shall  be  documented  and  retained  for 
Commission  inspection.  In  addition  to 
the  records  specified  in  paragraph  (b)  of 
this  section,  the  treasurer  shall  retain 
records,  including  scripts  of  media 
advertisements  and  phone  bank 
communications,  supporting  the 
committee's  allocations  of  expenditures 
to  particular  States  and  claims  of 
exemption  from  allocation  under  this 
section.  If  an  expenditure  must  be 
allocated  pursuant  to  this  section,  and 
the  records  supporting  the  allocation  are 
not  retained,  the  expenditure  shall  be 
allocated  to  the  State  holding  the  next 
primary  election,  caucus  or  convention 
after  the  expenditure  is  incurred. 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

5.  The  authority  citation  for  part  110 
would  continue  to  read  as  follows: 

Authority:  2  U  S.C.  431(8).  431(9),  432(c)(2). 
437d(a](8).  438(a)(8).  441a.  441b.  44ld.  441e, 
44ir.  441s.  ■mh  and  441i. 

6. 11  CFR  part  110  would  be  amended 
by  revising  paragraph  (I)  of  §  110.1  to 
read  as  follows; 

§  110.1     Contributions  by  persons  other 
ttian  multicandidate  political  committees  (2 
U.S.C.  441a<a)<1)). 
*  •         •         •         • 

1 1)  Supporting  evidence.  (1)  If  a 
political  committee  receives  a 
contribution  design.ited  in  writing  for  a 
particular  election,  the  treasurer  shall 
retain  a  copy  of  the  written  designation, 


as  required  by  11  CFR  110.1(b)(4)  or 
110.2(b)(4],  as  appropriate.  If  the  written 
designation  is  made  on  a  check  or  other 
written  instrument,  the  treasurer  shall 
retain  a  full-size  photocopy  of  the  check 
or  written  instrument. 

(2)  If  a  political  committee  receives  a 
written  redesignation  of  a  contribution 
for  a  different  election,  the  treasurer 
shall  retain  the  written  redesignation 
provided  by  the  contributor,  as  required 
by  11  CFR  110.1(b)(5)  or  110.2(b)(5),  as 
appropriate. 

(3)  If  a  political  committee  receives  a 
written  reaftribution  of  a  contribution  to 
a  different  contributor,  the  treasurer 
shall  retain  the  written  reattribution 
signed  by  each  contributor,  as  required 
by  llCFRllO.l(k). 

(4)  If  a  political  committee  chooses  to 
rely  on  a  postmark  as  evidence  of  the 
date  on  which  a  contribution  was  made, 
the  treasurer  shall  retain  the  envelope  or 
a  copy  of  the  envelope  containing  the 
postmark  and  other  identifying 
information. 

(5)  If  a  political  committee  does  not 
retain  the  written  records  concerning 
designation  required  under  11  CFR 
110.1(1)[2),  the  contribution  shall  not  be 
considered  to  be  designated  in  writing 
for  a  particular  election,  and  the 
provisions  of  11  CFR  110.1(b)(2)(ii)  or 
110.2(b)(2)(ii)  shall  apply.  If  a  political 
committee  does  not  retain  the  written 
records  concerning  redesignation  or 
reattribution  required  under  11  CFR 
110.1(1).  (2),  (3),  or  (6),  the  redesignation 
or  reattribution  shall  not  be  effective, 
and  the  original  designation  or 
attribution  shall  control. 

(6)  For  each  written  redesignation  or 
written  reattribution  of  a  contribution 
described  in  paragraph  (b)(5)  or 
paragraph  (k)(3)  of  this  section,  the 
political  committee  shall  retain 
documentation  demonstrating  when  the 
written  redesignation  or  written 
reattribution  was  received.  Such 
documentation  shall  consist  of: 

(i)  A  copy  of  the  envelope  bearing  the 
postmark  and  the  contributor's  name,  or 
return  address  or  other  identifying  code; 
or 

(ii)  A  copy  of  the  written 
redesignation  or  written  reattribution 
with  a  date  stamp  indicating  the  date  of 
the  committee's  receipt:  or 

(iii)  A  copy  of  the  written 
redesignation  or  written  reattribution 
dated  by  the  contributor. 

*  •  4  *  • 

(7)  11  CFR  part  110  would  be  amended 
by  revising  paragraph  (c)(2)  of  §  110.8  to 
read  as  follows: 

§  110.B    Presidential  candidate  expenditure 
limitations. 


(c)  *   •   * 

(2)  The  candidate  may  treat  an 
amount  that  does  not  exceed  20"i:>  of  the 
expenditure  limitation  for  a  particular 
State  as  exempt  fundraising  expenses, 
and  may  exclude  this  amount  from  the 
candidate's  total  expenditures  allocable 
to  that  State  under  11  CP'R  106.2. 

•  •  *  •  • 

(8)  11  CFR  Parts  9001  through  9007 
would  be  revised  to  read  as  follows: 

PART  9001— SCOPE 

Sec. 

9001.1    Scope. 
Authority:  26  U.S.C.  9009(b). 

§9001.1     Scop*. 

This  subchapter  governs  entitlement 
to  and  use  of  funds  certified  from  the 
Presidential  Election  Campaign  Fund 
under  26  U.S.C.  9001  et  seq.  The 
definitions,  restrictions,  liabilities  and 
obligations  imposed  by  this  subchapter 
are  in  addition  to  those  imposed  by- 
sections  431-455  of  title  2,  United  States 
Code,  and  regulations  prescribed 
thereunder  (11  CFR  parts  100  through 
116).  Unless  expressly  stated  to  the 
contrary,  this  subchapter  does  not  alter 
the  effect  of  any  definitions,  restrictions, 
obligations  and  liabilities  imposed  by 
sections  431-455  of  title  2,  United  States 
Code,  or  regulations  prescribed 
thereunder  (11  CFR  parts  100  through 
116). 

PART  9002-DEFINITIONS 

Sec. 

9002.1  Authorized  committee.  , 

9002.2  Candidate. 

9002.3  Commission. 

9002.4  Eligible  candidates, 

9002.5  Fund. 

9002.6  Major  party. 

9002.7  Minor  party. 

9002.8  New  party. 

9002  9  Political  committee. 

9(X)2  10  Presidential  election. 

900211  Qualified  campaign  expense. 

9002.12  Expenditure  report  period. 

9002.13  Contribution. 

9002.14  Secretary. 

9002.15  Political  party. 

Authority:  26  U.S  C.  9002  and  9009(b). 

§9002.1     Authorized  committee. 

(a)  .Notwithstanding  the  definition  at 
11  CFR  100.5,  authorized  committeo 
means  with  respect  to  a  candidate  (as 
defined  at  11  CFR  9002.2)  of  a  political 
party  for  President  and  Vice  President, 
any  political  committee  that  is 
authorized  by  a  candidate  to  incur 
expenses  on  behalf  of  such  candidate. 
The  term  "authorized  committee" 
includes  the  candidate's  principal 
campaign  committee  designated  in 
accordance  with  11  CFR  102.12,  any 


political  committee  aulhonzed  in  writing 
by  the  candidate  in  accordance  with  11 
CFR  102.13.  and  any  political  committee 
not  disavowed  by  the  candidate 
pursuant  to  11  CFR  100.3(a)(3).  If  a  party 
has  nominated  a  Presidential  and  a  Vice 
Presidential  candidate,  all  political 
committees  authorized  by  that  party's 
Presidential  candidate  shall  also  be 
authorized  committees  of  the  Vice 
Presidential  candidate  and  all  political 
committees  authorized  by  the  Vice 
Presidential  candidate  shall  also  be 
authorized  committees  of  the 
Presidential  candidate. 

(b)  Any  withdrawal  of  an 
authorization  shall  be  in  writing  and 
shall  be  addressed  and  filed  in  the  same 
manner  provided  for  at  11  CFR  102.12  or 
102.13. 

(c)  Any  candidate  nominated  by  a 
political  party  may  designate  the 
national  committee  of  that  political 
party  as  that  candidate's  authorized 
committee  in  accordance  with  11  CFR 
102.12(c). 

(d)  For  purposes  of  this  subchapter, 
references  to  the  "candidate"  and  his  or 
her  responsibilities  under  this 
subchapter  shall  also  be  deemed  to  refer 
to  the  candidate's  authorized 
committee(s). 

§  9002.2    Candidata. 

(a)  For  the  purposes  of  this 
subchapter,  candidate  means  with 
respect  to  any  presidential  election,  ar 
individual  who — 

(1)  Has  been  nominated  by  a  major 
party  for  election  to  the  office  of 
President  of  the  United  States  or  the 
office  of  Vice  President  of  the  United 
States;  or 

(2)  Has  qualified  or  consented  to  have 
his  or  her  name  appear  on  the  general 
election  ballot  [or  to  have  the  names  of 
electors  pledged  to  him  or  her  on  such 
ballot]  as  the  candiddle  of  a  political 
party  for  election  to  either  such  office  in 
10  or  more  States.  For  the  purposes  of 
this  section  political  party  shall  be 
defined  in  accordance  with  11  CFR 
9002.15. 

(b)  An  individual  who  is  no  longer 
actively  conducting  campaigns  in  more 
than  one  State  pursuant  to  11  CFR  9004.8 
shall  cease  to  be  a  candidate  for  the 
purpose  of  this  subchapter. 

§  9002.3    Commission. 

Commission  means  the  Federal 
Election  Commission.  999  E  Street,  NW., 
Washington.  DC  20463. 

§  9002.4    Eligible  candidates. 

Eligible  candidates  means  those 
Presidential  and  Vice  Presidential 
candidates  who  have  met  all  applicable 
conditions  for  eligibility  to  receive 


payments  from  the  Fimd  imder  11  CFR 
part  9003. 

§  9002.5    Fund. 

Fund  means  the  Presidential  Election 
Campaign  Fund  established  by  26  U.S.C. 
9006(a). 

§9002.6    Ktajor  party. 

Major  party  means  a  political  party 
whose  candjoate  for  the  office  of 
President  in  the  preceding  Presidential 
election  received  as  ■  candidate  of  such 
party.  5  percent  or  more,  but  less  than  25 
percent,  of  the  total  number  of  popular 
votes  received  by  all  candidates  for  mdti 
office.  For  the  purposes  of  11  CFR  9002.6, 
"candidate"  means,  with  respect  to  any 
preceding  Presidential  election,  an 
individual  who  received  popular  votes 
for  the  office  of  President  in  such 
election. 

§  9002.7    Minor  party. 

Minor  party  means  a  political  party 
whose  candidate  for  the  office  of 
President  in  the  preceding  Preaidential 
election  received,  as  a  candidate  of  such 
party,  5  percent  or  more,  but  less  than  25 
percent,  of  the  total  number  of  popular 
votes  received  by  all  candidates  for 
such  office.  For  the  purposes  of  11  CFR 
9002.7,  "candidate"  means  with  respect 
to  any  preceding  Presidential  election, 
an  individual  who  received  popular 
votes  for  the  office  of  President  in  such 
election. 

§9002J    New  party. 

New  party  means  e  political  party 
which  is  neither  a  major  party  nor  a 
minor  party, 

§  9002.9    Political  committee. 

For  purposes  of  this  subchapter. 
political  committee  means  any 
committee,  club,  association. 
organization  or  other  group  of  persons 
(whether  or  not  incorporated)  which 
accepts  contributions  or  makes 
expenditures  for  the  purpose  of 
influencing,  or  attempting  to  influence, 
the  election  of  any  candidate  to  the 
office  of  President  or  Vice  President  of 
the  United  States. 

§9002.10    Presidential  election. 

Presidential  election  means  the 
election  of  Presidential  and  Vice 
Presidential  electors. 

§  9002.1 1    Qualified  campaign  expense. 

(a)  Qualified  cam.paign  expense 
means  any  expenditure,  including  a 
purchase,  payment,  distribution,  loan, 
advance,  deposit,  or  gift  of  money  or 
anything  of  value — 

(1)  Incurred  to  further  a  candidate's 
campaign  for  election  to  the  office  of 
Presicient  or  Vice  President  of  the 
United  States; 


(2)  Incurred  within  the  expenditure 
report  period,  as  defined  under  11  CFTl 
90a2.lt.  or  iDourred  before  the  bepnmng 
of  Buch  penod  in  accordance  ^ith  11 
CFR  9003  4  to  the  extent  «ic^ 
expenditure  is  for  property,  services  or 
facilities  to  be  used  during  such  period; 
and 

(3]  Neither  the  incurrence  nor  the 
payment  of  such  expenditure  constitutes 
a  violation  off  any  law  of  the  United 
States,  any  lew  of  the  State  in  which 
such  expense  is  incurred  or  paid,  or  any 
regulation  prescribed  under  such 
Federal  or  State  law.  except  that  any 
State  law  which  has  been  pre-empted  by 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  shall  not  be 
considered  a  State  law  for  purposes  of 
this  subchapter.  An  expenditure  which 
constitutes  such  a  violation  shall 
nevertheless  count  against  the 
candidate's  expenditure  limitation  if  the 
expenditure  meets  the  conditions  set 
forth  at  n  CFR  9002.11(al  (1)  and  (21. 

(bKl)  An  expenditure  is  made  to 
further  a  Presidential  or  Vice 
Presidential  candidate's  campaign  if  it  is 
.incurred  by  or  on  behalf  of  such 
candidate  or  his  or  her  authorized 
committee.  For  purposes  of  11  CFR 
9002.1irb)(ll.  any  expenditure  incuired 
■  by  or  on  behalf  of  a  PresidenUal 
candidate  of  a  politir.sl  party  will  also 
be  considered  as  expenditure  to  further 
the  campaign  of  the  Vice  Presidential 
candidate  of  that  party.  Any 
expenditure  mcurred  by  or  on  behalf  of 
the  Vice  Presidential  candidate  will  also 
be  considered  an  expenditure  to  further 
the  campaign  of  the  Presidential 
candidate  of  thai  party. 

(2J  An  expenditure  is  made  on  behalf 
of  a  candidate  if  it  is  made  by— 

(i]  Any  authorized  convnittee  or  any 
other  agent  of  the  candidate  for  the 
purpose  of  making  an  expenditure;  or 

(ii)  Any  person  authorized  or 
requested  by  the  candidate,  by  the 
candidate's  authorized  committee(s).  or 
by  an  agent  of  the  candidate  or  his  or 
her  authorized  committee(s)  to  make  an 
expenditure;  or 

(iii)  A  committee  which  has  been 
requested  by  the  candidate,  the 
candidate's  authorized  committee(s).  or 
an  agent  thereof  to  make  the 
expenditure,  even  though  such 
committee  is  not  authorized  m  writing. 

(3)  Expenditures  that  further  the 
election  of  other  carxiidates  for  any 
public  office  shall  be  allocated  in 
accordance  with  11  CFR  106,l(a]  and 
will  be  considered  qualified  campaign 
expenses  only  to  the  extent  that  they 
specifically  further  the  election  of  the 
candidate  for  President  or  Vice 
President.  A  candidate  may  make 
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expenditures  under  this  section  in 
conjunction  with  other  candidates  for 
any  pubhc  office,  but  each  candidate 
shall  pay  his  or  her  proportionate  share 
of  the  cost  in  accordance  with  1 1  CFR 
106.1(a). 

(4)  Expenditures  by  a  candiddles 
authorized  committee(s)  pursuant  to  11 
CFR  9004,6  for  the  travel  and  related 
ground  service  costs  of  media  shall  be 
qualified  campaign  expenses.  Any 
reimbursement  for  travel  and  related 
services  costs  received  by  a  candidate's 
authorized  committee  shall  be  subject  to 
the  provisions  of  11  CFR  9004  6. 

(5)  Legal  and  accounting  services 
which  are  provided  solely  to  ensure 
compliance  with  2  U.S.C.  431  et.  seq.  or 
26  U.S.C.  9001.  et  seq.  shall  be  qualified 
campaign  expenses  which  may  be  paid 
from  payments  received  from  the  Fund. 
If  federal  funds  are  used  to  pay  for  such 
services,  the  payments  will  count 
against  the  candidate's  expenditure 
limitation.  Payments  for  such  services 
may  also  be  made  from  an  account 
established  in  accordance  with  11  CFR 
9003.3  or  may  be  provided  to  the 
committee  in  accordance  with  11  CFR 
100.7(b)(14)  and  10O.8(b)(15).  If  payments 
for  such  services  are  made  from  an 
account  established  in  accordance  with 
11  CFR  9003.3,  the  payments  do  not 
count  against  the  candidate's 
expenditure  limitation.  If  payments  for 
such  services  are  made  by  a  minor  or 
new  party  candidate  from  an  account 
containing  private  contributions,  the 
payments  do  not  count  against  that 
candidate's  expenditure  limitation.  The 
amount  paid  by  the  committee  shall  be 
reported  in  accordance  with  11  CFR  part 
9006.  Amounts  paid  by  the  regular 
employer  of  the  person  providing  such 
services  pursuant  to  11  CFR  100.7(b)(14) 
and  100.8(b)(15)  shall  be  reported  by  the 
recipient  committee  in  accordance  with 
11  CFR  104.3(h). 

(c)  Expenditures  incurred  either 
before  the  beginning  of  the  expenditure 
report  period  or  after  the  last  day  of  a 
candidate's  eligibility  will  be  considered 
qualified  campaign  expenses  if  they 
meet  the  provisions  of  11  CFR  9004.4(a). 
Expenditures  described  under  11  CFR 
9004.4(b)  will  not  be  considered 
qualified  campaign  expenses. 

S  9002.12    Expenditurt  report  period. 

Expenditure  report  period  means. 
with  respect  to  any  Presidential  election, 
the  period  of  time  described  in  either 
paragraph  (a)  or  (b)  of  this  section,  as 
appropriate. 

(a)  In  the  case  of  a  major  party,  the 
expenditure  report  period  begins  on 
September  1  before  the  election  or  on 
the  date  on  which  the  major  party's 
Presidential  nominee  is  chosen. 


whichever  is  earlier;  and  the  period  ends 
30  days  after  the  Presidential  election. 

(b)  In  the  case  of  a  minor  or  new 
party,  the  period  will  be  the  same  as 
that  of  the  major  party  with  the  shortest 
expenditure  report  period  for  that 
Presidential  election  as  determined 
under  paragraph  (a)  of  this  section. 

§  9002.13    Contribution. 

Contribution  has  the  same  meaning 
given  the  term  under  2  U.S.C.  431(8), 
441b  and  441c.  and  under  11  CFR  100.7. 
and  11  CFR  parts  114  and  115. 

§9002.14    Secretary. 

Secretary  means  the  Secretary  of  the 
Treasury. 

§9002.15    Political  party. 

Political  party  means  an  association, 
committee,  or  organization  which 
nominates  or  selects  an  individual  for 
election  to  any  Federal  office  including 
the  office  of  President  or  Vice  President 
of  the  United  States,  whose  name 
appears  on  the  general  election  ballot  as 
the  candidate  of  such  association, 
committee,  or  organization. 

PART  9003— ELIGIBILITY  FOR 
PAYMENTS 

Sec. 

9003.1  Candidate  and  committee 
agreements. 

9003.2  Candidate  certifications. 

9003.3  Allowable  contributions. 

9003.4  Expenses  incurred  prior  to  the 
beginning  of  the  expenditure  report 
period  or  prior  to  receipt  of  Federal 
funds. 

9003.5  Documentation  of  disbursements. 
9003.8    Production  of  computer  information. 

Authority:  26  U.S.C.  9003  and  9009(b). 

§9003.1     Candidate  and  committee 
agreements. 

(a)  General.  (1)  To  become  eligible  to 
receive  payments  under  11  CFR  part 
9005,  the  Presidential  and  Vice 
Presidential  candidates  of  a  political 
party  shall  agree  in  a  letter  signed  by 
the  candidates  to  the  Commission  that 
they  and  their  authorized  committee(s) 
shall  comply  with  the  conditions  set 
forth  in  11  CFR  9003.1(b). 

(2)  Major  party  candidates  shall  sign 
and  submit  such  letter  to  the 
Commission  within  14  days  after 
receiving  the  party's  nomination  for 
election.  Minor  and  new  party 
candidates  shall  sign  and  submit  such 
letter  within  14  days  after  such 
candidates  have  qualified  to  appear  on 
the  general  election  ballot  in  10  or  more 
states  pursuant  to  11  CFR  9002.2(a)(2). 
The  Commission,  on  written  request  by 
a  minor  or  new  party  candidate,  at  any 
time  prior  to  the  date  of  the  general 
election,  may  extend  the  deadline  for 


filing  such  letter  except  that  the 
deadline  shall  be  a  date  prior  to  the  date 
of  the  general  election. 
(b)  Conditions.  The  candidates  shall: 

(1)  Agree  that  they  have  the  burden  of 
proving  that  disbursements  made  by 
them  or  any  authorized  committee(s)  or 
agent(s)  thereof  are  qualified  campaign 
expenses  as  defined  in  11  CFR  9002.11. 

(2)  Agree  that  they  and  their 
authorized  committee(s)  shall  comply 
with  the  documentation  requirements 
set  forth  at  11  CFR  9003.5. 

(3)  Agree  that  they  and  their 
authorized  commitlee(s)  shall  provide 
an  explanation,  in  addition  to  complying 
with  the  documentation  requirements,  of 
the  connection  between  any 
disbursements  made  by  the  candidates 
or  the  authorized  committee(s)  of  the 
candidates  and  the  campaign  if 
requested  by  the  Commission. 

(4)  Agree  that  they  and  their 
authorized  committee(s)  shall  verify,  at 
least  once  a  month,  that  the  amount 
needed  to  make  all  refunds  required 
under  11  CFR  103.3(b)(4)  continues  to  be 
maintained  in  the  authorized 
committee's  account(s).  and  shall  retain 
worksheets  and  bank  records  supporting 
each  verification  made. 

(5)  Agree  that  they  and  their 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to  receipts  and 
disbursements  including  any  books, 
records  (including  bank  records  for  all 
accounts),  all  documentation  required 
by  this  subchapter  including  those 
required  to  be  maintained  under  11  CFR 
9003.5,  and  other  information  that  the 
Commission  may  request.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  listed  in  11 
CFR  9003.6(a).  the  committee  will 
provide  computerized  magnetic  media, 
such  as  magnetic  tapes  or  magnetic 
diskettes,  containing  the  co.^lputerized 
information  at  the  times  specified  in  11 
CFR  9007.1(b)(1)  that  meet  the 
requirements  of  11  CFR  9003.6(b).  Upon 
request,  documentation  explaining  the 
computer  system's  software  capabilities 
shall  be  provided  and  such  personnel  as 
are  necessary  to  explain  the  operation 
of  the  computer  system's  software  and 
the  computerized  information  prepared 
or  maintained  by  the  committee  shall 
also  be  made  available. 

(6)  Agree  that  if  their  authorized 
committee(s)  file  a  schedule  of  itemized 
receipts  or  disbursements  pursuant  to  11 
CFR  104.3  that  was  generated  directly  or 
indirectly  from  computerized  files  or 
computerized  records,  the  schedule  shall 
list  in  alphabetical  order  the  sources  of 


the  receipts  and  the  payees.  Such 
schedule  shall  list  all  individuals, 
including  contributors  and  payees,  in 
alphabetical  order  by  surname. 

(7)  Agree  that  they  and  their 
authorized  committee(s)  shall  obtain 
and  furnish  to  the  Commission  upon 
request  all  documentation  relating  to 
funds  received  and  disbursements  made 
on  the  candidate's  behalf  by  other 
political  committees  and  organizations 
associated  with  the  candidate. 

(8)  Agree  that  they  and  their 
authorized  committee(s)  shall  permit  an 
audit  and  examination  pursuant  to  11 
CFR  part  9007  of  all  receipts  and 
disbursements  including  those  made  by 
the  candidate,  all  authorized  committees 
and  any  agent  or  person  authorized  to 
make  expenditures  on  behalf  of  the 
candidate  or  committee(s).  The 
candidate  and  authorized  committee(8) 
shall  facilitate  the  audit  by  making 
available  in  one  central  location,  office 
space,  records  and  such  personnel  as 
are  necessary  to  conduct  the  audit  and 
examination,  and  shall  pay  any  amounts 
required  to  be  repaid  under  11  CFR  part 
9007. 

(9)  Submit  the  name  and  mailing 
address  of  the  person  who  is  entitled  to 
receive  payments  from  the  Fund  on 
behalf  of  the  candidates;  the  name  and 
address  of  the  depository  designated  by 
the  candidates  as  required  by  11  CFR 
part  103  and  11  CFR  9005.2;  and  the 
name  under  which  each  account  is  held 
at  the  depository  at  which  the  payments 
from  the  Funds  are  to  be  deposited. 

(10)  Agree  that  they  and  their 
authorized  committee(s)  shall  comply 
with  the  applicable  requirements  of  2 
U.S.C.  431  et  seq.,  26  U.S.C.  9001  et  seq.. 
and  the  Commission's  regulations  at  11 
CFR  parts  100-116.  and  9001-9012, 

(11)  Agree  that  they  and  their 
authorized  committee(s)  shall  pay  any 
civil  penalties  included  in  a  conciliation 
agreement  entered  into  under  2  U.S.C. 
437g  against  the  candidates,  any 
authorized  committees  of  the  candidates 
or  any  agent  thereof. 

§  9003.2    Candidate  certifications. 

(a)  Major  party  candidates.  To  be 
eligible  to  receive  payments  under  11 
CFR  part  9005,  each  Presidential  and 
Vice  Presidential  candidate  of  a  major 
party  shall,  under  penalty  of  perjury, 
certify  to  the  Commission: 

(1)  That  the  candidate  and  his  or  her 
authorized  committee(s)  have  not 
incurred  and  will  not  incur  qualified 
campaign  expenses  in  excess  of  the 
aggregate  payments  to  which  they  will 
be  entitled  under  11  CFR  part  9004. 

(2)  That  no  contributions  have  been  or 
will  be  accepted  by  the  candidate  or  his 
or  her  authorized  committee(s);  except 


as  contributions  specifically  solicited 
for,  and  deposited  to.  the  candidate's 
legal  and  accounting  compliance  fund 
established  under  11  CFR  9003.3(a):  or 
except  to  the  extent  necessary  to  make 
up  any  deficiency  in  payments  received 
from  the  Fund  due  to  the  application  of 
11  CFR  9005.2(b). 

(b)  Minor  and  new  party  candidates. 
To  be  eligibile  to  receive  any  payments 
under  11  CFR  part  9005,  each 
Presidential  and  Vice  Presidential 
candidate  of  a  minor  or  new  party  shall, 
under  penalty  of  perjury,  certifiy  to  the 
Commission: 

(1)  That  the  candidate  and  his  or  her 
authorized  committee[8)  have  not  - 
incurred  and  will  not  incur  qualified 
campaign  expenses  in  excess  of  the 
aggregate  payments  to  which  the  eligible 
candidates  of  a  major  party  are  entitled 
under  11  CFR  9004.1. 

(2)  That  no  contributions  to  defray 
qualified  campaign  expenses  have  been 
or  will  be  accepted  by  the  candidate  or 
his  or  her  authorized  committee(s) 
except  to  the  extent  that  the  quaUfied 
campaign  expenses  incurred  exceed  the 
aggregate  payments  received  by  such 
candidate  from  the  Fund  under  11  CFR 
9004.2. 

(c)  All  candidates.  To  be  eligible  to 
receive  any  payment  under  11  CFR 
9004.2.  the  Presidential  candidate  of 
each  major,  minor  or  new  party  shall 
certify  to  the  Commission,  under  penalty 
of  perjury,  that  such  candidate  will  not 
knowingly  make  expenditures  from  his 
or  her  personal  funds,  or  the  personal 
funds  of  his  or  her  immediate  family,  in 
connection  with  his  or  her  campaign  for 
the  office  of  President  in  excess  of 
$50,000  in  the  aggregate. 

(1)  For  purposes  of  this  section,  the 
term  immediate  family  means  a 
candidate's  spouse,  and  any  child. 
parent,  grandparent,  brother,  half- 
brother,  sister,  or  half-sister  of  the 
candidate,  and  the  spouses  of  such 
persons. 

(2)  Expenditures  from  personal  funds 
made  under  this  paragraph  shall  not 
apply  against  the  expenditure 
limitations. 

(3)  For  purposes  of  this  section,  the 
[erms  personal  funds  and  "personal 
funds  of  his  or  her  immediate  family" 
mean: 

(i)  Any  assets  which,  under  applicable 
state  law.  at  the  time  he  or  she  became  a 
candidate,  the  candidate  had  legal  right 
of  access  to  or  control  over,  and  with 
respect  to  which  the  candidate  had 
either 

(A)  Legal  and  rightful  title,  or 

(B)  An  equitable  interest. 

(ii)  Salary  and  other  earned  income 
from  bona  fide  employment;  dividends 
and  proceeds  from  the  sale  of  the 


candidate's  stocks  or  other  investments; 
bequests  to  the  candidate;  income  from 
trusts  established  before  candidacy; 
income  from  tnisls  established  by 
bequest  after  candidacy  of  which  the 
candidate  is  a  beneficiary;  gifts  of  a 
personal  nature  which  had  been 
customarily  received  prior  to  candidacy; 
proceeds  from  lotteries  and  similar  legal 
games  of  chance. 

(ill)  A  candidate  may  use  a  portion  of 
assets  jointly  owned  with  his  or  her 
spouse  as  personal  funds.  The  portion  of 
the  jointly  owned  assets  that  shall  be 
considered  as  personal  funds  of  the 
candidate  shall  be  that  portion  which  is 
the  candidate's  share  under  the 
instrument(s)  of  conveyance  or 
ownership.  If  no  specific  share  is 
indicated  by  any  instrument  of 
conveyance  or  ownership,  the  value  of 
one-half  of  the  property  used  shall  be 
considered  as  personal  funds  of  the 
candidate. 

(4)  For  purposes  of  this  section, 
expenditures  from  persona!  funds  made 
by  a  candidate  of  a  political  party  for 
the  office  of  Vice  President  shall  be 
considered  to  be  expenditures  made  by 
the  candidate  of  such  party  for  the  office 
of  President. 

(5)  Contributions  made  by  members  of 
a  candidate's  family  from  funds  which 
do  not  meet  the  definition  of  personal 
funds  under  11  CFR  9003.2(c)(3)  shall  net 
count  against  such  candidate's  550,000 
expenditure  limitation  under  11  CFR 
9003.2(c). 

(6)  Personal  funds  expended  pursuant 
to  this  section  shall  be  first  deposited  in 
an  account  established  in  accordance 
with  11  CFR  9003.3  (b)  and  (c). 

(7)  The  provisions  of  this  section  shall 
not  operate  to  limit  the  candidate's 
liability  for,  nor  the  candidate's  ability 
to  pay.  any  repayments  required  under 

II  CFR  part  9007.  If  the  candidate  or  his 
or  her  committee  knowingly  incurs 
expenditures  in  excess  of  the  limitations 
of  11  CFR  110.8(a).  the  Commission  may 
seek  civil  penalties  under  11  CFR  part 

III  in  addition  to  any  repayment 
determinations  made  on  the  basis  of 
such  excessive  expenditures. 

(8)  Expenditures  made  using  a  credit 
card  for  which  the  candidate  is  jointly  or 
solely  hable  will  count  against  the  limits 
of  this  section  to  the  extent  that  the  full 
amount  due,  including  any  finance 
charge,  is  not  paid  by  the  committee 
within  60  days  after  the  closing  date  of 
the  billing  statement  on  which  the 
charges  first  appear.  For  purposes  of  this 
section,  the  "closing  date"  shall  be  the 
date  indicated  oh  the  billing  statement 
which  serves  as  the  cutoff  date  for 
determining  which  charges  are  included 
on  that  billing  statement. 
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(d)  Form.  Major  party  candidates  shall 
submit  the  certHkations  required  under 
11  CFR  9003.2  in  a  letter  which  shall  be 
signed  and  submitted  within  14  days 
after  receiving  the  party's  nomination 
for  electicm.  N4iaor  and  new  part>' 
candidates  shall  sign  and  submit  such 
letter  within  14  days  after  such 
caodidates  have  qualified  to  appear  on 
the  general  election  ballot  in  10  or  more 
Statas  pursuant  to  11  CFR  9003.2(a)(2). 
The  Cofsmismon,  upon  written  request 
by  a  minor  or  new  party  candidate  made 
at  any  time  prior  to  the  date  of  the 
general  electioa  may  extend  the 
deadline  for  filing  such  letter,  except 
that  the  deadline  shall  be  a  date  prior  to 
the  day  of  the  general  election. 

$9003.3    ANewaM*  contrttnitions. 

(a)  Legal  and  accounting  compliance 
fund— major  party  candidates.— [1] 
Sources,  (i)  A  major  party  candidate 
may  accept  contributions  to  a  legal  and 
accounting  compliance  fund  if  such 
contribntions  are  received  and 
disbursed  in  accordance  with  this 
section.  A  legal  and  accounting 
compliance  fund  may  be  established  by 
sach  candidate  prior  to  being  nominated 
Of  selected  as  the  candidate  of  a 
political  parly  for  the  office  of  President 
or  Vice  President  of  the  Urrited  States. 

(A)  All  solicitations  for  contributions 
to  this  fund  shall  cleeriy  state  that  such 
contributions  are  being  solicited  for  this 
fund. 

(B)  Contribotions  to  this  fund  shall  be 
subject  to  the  limitations  and 
prohibitions  of  11  CFR  parts  110. 114, 
and  lis. 

(ii)  Fmda  received  duriiif  the 
matching  payment  period  that  are 
remaining  in  a  candiciate's  primary 
election  account,  which  funds  are  in 
excess  of  any  amount  needed  to  pay 
remaining  primary  expenses  or  any 
amount  required  to  be  reimbursed  to  the 
Presidential  Primary  Niatching  Payment 
Account  nnder  11  CFR  9038.2,  may  be 
transferred  to  the  legal  and  accounting 
compliance  fund  without  regard  to  the 
contribution  bmitations  of  11  CFR  pa.M 
110  and  used  for  any  porpose  permitted 
under  this  section.  The  excess  funds  so 
transferred  may  include  contributions 
made  before  the  beginmi^  of  the 
expenditure  report  period,  which 
contribotioDS  do  not  exceed  the 
contributor's  Hmit  for  the  primary 
election.  Sodi  contribubons  need  not  be 
redesignated  by  the  contributors  for  the 
legal  and  accounting  comphance  fnnd. 

(iii}  Coatrtbutiona  tkat  are  made  after 
the  beginning  of  the  expenditure  report 
period  but  which  are  deagnaled  for  the 
primary  election,  and  conthbBthms  that 
exceed  the  cantribetor'a  fawt  for  ter 
primary  election,  nay  be  fe^cfltgnated 


for  the  legal  and  accounting  compliance 
fund  and  transferred  to  or  deposited  in 
such  fund  if  the  candidate  obtains  the 
contribulor's  redesignation  in 
accordance  with  11  CFR  part  110  1. 
Contributions  that  do  not  exceed  the 
contributor's  limit  for  the  primary 
election  may  only  be  redesignated  and 
deposited  in  the  legal  and  accounting 
compliance  fund  if  they  represent  funds 
in  excess  of  any  amount  needed  to  pay 
remaining  primary  expenses  or  any 
amount  required  to  be  reimbursed  to  the 
Presidential  Primary  Matching  Payment 
Account  under  11  CFR  903^2.  All 
contributions  so  redesignated  and 
deposited  shall  be  subject  to  the 
contribution  limitations  applicable  for 
the  general  election,  pursuant  fo  11  CFR 
110.1(b)(2)(i). 

(2)  Uses,  (i)  Contributions  to  the  legal 
and  accounting  compliance  fund  shall 
be  used  only  for  the  following  purposes: 

(A)  To  dfefray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq.  and  28  US  C  9001  et  seq.  in 
accordance  with  11  CFR  9003.3(a)(2Kii); 

(B)  To  defray  in  accordance  with  11 
CFR  90O3.3(a)(2Kii)(A),  that  portion  of 
expenditures  for  payroll,  overhead,  and 
computer  services  related  to  ensuring 
compliance  with  2  U.S.C.  431  et  seq.  and 
26US.C90Ole/se<7.; 

(C)  To  defray  any  civil  or  criminal 
penalties  imposed  pursuant  to  2  U.S.C. 
437g  or  26  U.S.C  9012; 

(D)  To  make  repajTnents  under  11 
CFR  9007.2; 

(E)  To  defray  the  cost  of  sohciting 
contributions  to  the  legal  and  accounting 
compliance  fund; 

(F)  To  defray  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the  computer 
system's  software:  and 

(G)  To  make  a  loan  to  an  account 
established  pursuant  to  11  CFR  9003.4  to 
defray  qualified  campaign  expenses 
incurred  prior  to  the  expenditure  report 
period  or  prior  fo  receipt  of  federal 
funds,  provided  that  the  amounts  so 
loaned  are  restored  to  the  legal  and 
accounting  compliance  fund. 

(ii)(A)  Expenditures  for  payroll 
(including  payroll  taxes),  overhead  and 
computer  services,  a  portion  of  which 
are  related  to  ensuring  compliance  with 
title  2  and  chapter  95  of  title  26,  shall  be 
initially  paid  from  the  candidate's 
federal  fond  accoxmt  under  tl  CFR 
9005.2  and  may  be  later  reimbursed  by 
the  compliance  fund.  For  purposes  of  11 
CFR  90G3..1(al(2i(iKB).  a  candidate  may 
use  oontribatioas  to  the  compliance  fimd 
to  reimb«irse  his  or  her  federal  fund 
account  an  aavnint  equal  to  Vfii  of  the 


payroll  ami  overhead  expenditures  of 
his  or  her  national  campaign 
headquarters  and  state  offices. 
Overhead  expenditures  incbde,  but  are 
not  hmited  to  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts.  In  addition,  a  candidate  may  use 
contributions  to  the  compliance  fund  to 
reimburse  his  or  her  federal  fund 
account  an  amount  equal  to  70%  of  the 
costs  (other  than  payroll]  associated 
with  computer  services.  Such  costs 
include  but  are  not  limited  to  rental  and 
maintenance  of  computer  equipment, 
data  entry  services  not  performed  by 
committee  personnel,  and  related 
supplies.  If  the  candidate  wishes  to 
claim  a  larger  compliance  exemption  for 
payroll  or  overhead  expenditures,  the 
candidate  shall  establish  allocation 
percentages  for  each  individual  who 
spends  all  or  a  portion  of  his  or  her  time 
to  perform  duties  which  are  considered 
necessary  to  ensure  compliance  with 
title  2  or  chapter  95  of  title  26.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  recorda  shall  indicate 
which  duties  are  considered  compliance 
and  the  percentage  of  time  each  person 
spends  on  such  activity. 

If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  for  costs 
associated  with  computer  services,  the 
candidate  shall  establish  allocation 
percentages  for  each  computer  function 
that  is  considered  necessary,  m  whole 
or  in  part,  to  ensure  compliance  with  2 
US.C.  431  et  seq.,  and  26  U.S.C  9001  et 
seq.  The  allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  persons  other  than 
committee  personnel  and  processing 
time.  The  candidate  shall  keep  detailed 
records  to  support  such  calculations. 
The  records  shall  indicate  which 
computer  functions  are  considered 
compliance-related  and  shall  reflect 
which  costs  are  associated  with  each 
conyniter  function.  The  Commission's 
Financial  Control  and  Compliance 
Mairaal  for  General  Election  Candidates 
Receiving  Public  Funding  contains  some 
accepted  alternative  a)kx»tion  methods 
for  determining  the  amount  of  salaries 
and  overhead  expenditures  that  may  be 
considered  exempt  compJiance  costs. 

(B)  Reimbwsement  from  the 
compKance  fund  may  be  made  to  the 
separate  accotmt  maintained  for  federal 
fimds  onder  11  CFR  9005.2  for  legal  and 
accottnttng  compliance  services 
disbursements  that  are  inrtfally  paid 
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from  the  separate  federal  funds  account. 
Such  reimbursement  must  be  made  prior 
to  any  final  repayment  determination  by 
the  Commission  pursuant  to  11  CFR 
9007.2.  Any  amounts  so  reimbursed  to 
the  federal  fund  account  may  not 
subsequently  be  transferred  back  to  the 
legal  and  accounting  compliance  fund, 
(iii)  Amounts  paid  from  this  account 
for  the  purposes  permitted  by  11  CFR 
9003.3(al{2)(i)  (A)  through  (E)  shall  not 
be  subject  to  the  expenditure  limits  of  2 
U.S.C.  441a(b)  and  11  CFR  110.8.  (See 
also  11  CFR  100.8(b)(15).)  When  the 
proceeds  of  loans  made  in  accordance 
with  11  CFR  9003.2(a)l2)(i)(F)  are 
expended  on  qualified  campaign 
expenses,  such  expenditures  shall  count 
against  the  candidate's  expenditure 
limit. 

(iv)  Contributions  to  or  funds 
deposited  in  the  legal  and  accounting 
compliance  fund  may  not  be  used  to 
retire  debts  remaining  from  the 
Presidential  primaries,  except  that,  if 
after  payment  of  all  expenses  relating  to 
the  general  election,  there  are  excess 
campaign  funds,  such  funds  may  be 
used  for  any  purpose  permitted  under  2 
U.S.C.  439a  and  11  CFR  part  113, 
including  payment  of  primary  election 
debts. 

(3)  Deposit  and  disclosure,  (i) 
Amounts  received  pursuant  to  11  CFR 
9003.3(a)(1)  shall  be  deposited  and 
maintained  in  an  account  separate  from 
that  described  in  11  CFR  9005.2  and 
shall  not  be  commingled  with  any 
money  paid  to  the  candidate  by  the 
Secretary  pursuant  to  11  CFR  9005.2. 

(ii)  The  receipts  to  and  disbursements 
from  this  account  shall  be  reported  in  a 
separate  report  in  accordance  with  11 
CFR  9006.1(b)(2).  All  contributions  made 
to  this  account  shall  be  recorded  in 
accordance  with  11  CFR  102.9. 
Disbursements  made  from  this  account 
shall  be  documented  in  the  same 
manner  provided  in  11  CFR  9003.5. 

(b)  Contributions  to  defray  qualified 
campaign  expenses — major  party 
candidates.  (1)  A  major  party  candidate 
or  his  or  her  authorized  committee(s) 
may  solicit  contributions  to  defray 
qualified  campaign  expenses  to  the 
extent  necessary  to  make  up  any 
deficiency  in  payments  received  from 
the  Fund  due  to  the  application  of  11 
CFR  9005.2(b). 

(2)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 
be  deposited  with  federal  funds  received 
under  11  CFR  9005.2.  Disbursements 
from  this  account  shall  be  made  only  to 
defray  qualified  campaign  expenses  and 
to  defray  the  cost  of  soliciting 
contributions  to  such  account.  All 
dist)ursements  from  this  account  shall 
be  documented  in  accordance  with  11 


CFR  9003.5  and  shall  be  reported  in 
accordance  with  11  CFR  9006.1. 

(3)  A  candidate  may  make  transfers  to 
this  account  from  his  or  her  legal  and 
accounting  compliance  fund. 

(4)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
parts  110. 114  and  115  and  shall  be 
aggregated  with  all  contributions  made 
by  the  same  persons  to  the  candidate's 
legal  and  accounting  compliance  fund 
under  11  CFR  9003.3(a)  for  the  purposes 
of  such  limitations. 

(5)  Any  costs  incurred  for  soliciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  11 
CFR  part  104  and  11  CFR  9006.1.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  10%  of  the 
payroll  (including  payroll  taxes)  and 
overhead  expenditures  of  his  or  her 
national  campaign  headquarters  and 
state  offices  as  exempt  fundraising 
costs. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitation.  Such 
costs  include  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the  computer 
system's  software.  For  purposes  of  this 
section,  a  candidate  may  exclude  from 
the  expenditure  limitation  an  amount 
equal  to  10%  of  the  payroll  (including 
payroll  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campaign  headquarters  and  state 
offices.  In  addition,  a  candidate  may 
exclude  from  the  expenditure  limitation 
an  amount  equal  to  70%  of  the  costs 
(other  than  payroll)  associated  with 
computer  services. 

(i)  For  purposes  of  11  CFR  9003.3(b)(6), 
overhead  costs  include,  but  are  not 
limited  to.  rent,  utilities,  office 
equipment,  furniture,  supplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts. 

(ii)  For  purposes  of  11  CFR  9003.3(b)(6) 
costs  associated  with  computer  services 
include,  but  are  not  limited  to,  rental 
and  maintenance  of  computer 
equipment,  data  entry  services  not 
performed  by  committee  personnel,  and 
related  supplies. 


(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 
exemption  under  11  CFR  9003.3(b)  (5)  or 
(6)  for  payroll  and  overhead 
expenditures,  the  candidate  shall 
establish  allocation  percentages  for 
each  individual  who  spends  all  or  a 
portion  of  his  or  her  time  to  perform 
duties  which  are  considered  compliance 
or  fundraising.  The  candidate  shall  keep 
detailed  records  to  support  the 
derivation  of  each  percentage.  Such 
records  shall  indicate  which  duties  are 
considered  compliance  or  fundraising 
and  the  percentage  of  time  each  person 
spends  on  such  activity. 

(8)  If  the  candidate  wishes  to  claim  e 
larger  compliance  exemption  under  11 
CFR  9O03.31b)(6)  for  costs  associated 
with  computer  services,  the  candidate 
shall  establish  allocation  percentages 
for  each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part,  to  ensure  compliance  with  2  U.S.C. 
431  et  seq.  and  26  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry-  ser\ices 
performed  by  other  than  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  compUance-;-elated  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

(c)  Contributions  to  defray  qualified 
campaign  expenses— minor  and  new 
party  candidates.  (1)  A  minor  or  new 
party  candidate  may  solicit 
contributions  to  defray  qualified 
campaign  expenses  which  exceed  the 
amount  received  by  such  candidate  from 
the  Fund,  subject  to  the  limits  of  11  CFR 
9003.2(b). 

(2)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
parts  110.  114  and  115, 

(3)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 
be  deposited  with  federal  funds  received 
under  11  CFTl  9005.2.  Disbursements 
from  this  account  shall  be  made  only  for 
the  following  purposes. 

(i)  To  defray  qualified  campaign 
expenses; 
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(ij)  To  make  repayments  kinder  11  CFR 
9007.2; 

[ii>)  To  defray  th«  cost  of  soliciting 
contributions  to  such  account; 

(iv)  To  defray  the  cost  oflegal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C  431  et 
seq.  and  28  U.S  C.  9001  el  seq.: 

(v)  To  defray  the  cost  of  producing, 
dehvering  and  explaining  the 
compnterized  information  and  materials 
provided  pnrsnant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the  computer 
system's  software. 

(4)  All  disbursements  from  this 
account  shaFl  be  documented  in 
accordance  with  11  CFR  9003.5  and  shall 
be  reported  in  accordance  with  11  CFR 
part  104  and  SOCftl. 

(5)  Any  costs  incurred  for  sobhtmg 
contribntions  to  this  account  shall  not 
be  considered  expcsititures  to  the  extent 
that  the  aggregate  of  socfa  costs  does  not 
exceed  20  percent  of  the  expendrture 
limtUtioa  under  11  CFR  90012(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursensents  in  accordance  with  11 
CFR  part  104  and  90Qt.l.  For  porposcs  of 
this  section,  a  candidate  may  exclude 
from  expenditure  tinfutalion  an  amosnt 
equal  to  10%  of  the  payroll  (inciading 
payroU  taxes)  and  overhead 
expenditures  of  his  or  her  national 
campai^  headftuartera  and  stale  offices 
as  exeiopt  fuodraising  costs. 

(6)  Any  costs  incorred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  coapliance  with  2 
U.S.C.  431  et  seq.  and  25  US.C  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitatioo.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  10%  of  the 
payroll  (including  payroll  taxes)  and 
overhead  expenditures  of  his  or  her 
national  campaign  headquarters  and 
state  ofTices.  In  addition,  a  candidate 
may  exclude  from  the  expenditure 
limitation  an  amount  equal  to  70^  of  the 
costs  (other  than  payroll)  associated 
with  computer  services. 

(i)  For  ptiTposes  of  11  CFR  9003.3(c)(6). 
overhead  costs  irtclude.  but  are  not 
hmited  to,  rent,  utilities,  office 
equipment,  fomiture.  snpplies  and  all 
telephone  charges  except  for  telephone 
charges  related  to  a  special  use  such  as 
voter  registration  and  get  out  the  vote 
efforts. 

(ii)  For  purposes  of  11  CFR  9003.3(c)(6) 
costs  associated  with  computer  services 
include  bat  are  not  liniited  to,  rental  and 
maintenance  of  computer  equipment. 
data  entry  services  not  performed  by 
coiasBttee  personnel,  and  related 
supplies. 

(7)  If  the  candidate  wishes  to  claim  a 
larger  compliance  or  fundraising 


exemption  under  11  CFR  9G03.3(c)(6)  for 
payroll  and  overhead  cxperditnrea,  the 
candidate  shall  estabirsh  allocation 
percentages  for  each  individaal  who 
spends  all  or  a  portion  of  his  or  her  time 
to  perform  duties  which  are  considered 
compliance  or  fundraising.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
or  fundraising  and  the  percentage  of 
bme  each  person  spends  on  such 
activity, 

(8)  If  the  candidate  wishes  to  claim  a 
larger  conjpiiance  exemption  under  11 
CFR  9008.3Ntc)(6)  for  costs  associated 
with  computer  services,  the  candidate 
shall  establish  allocation  percentages 
for  each  computer  function  that  is 
considered  necessary,  in  whole  or  in 
part  to  ensure  comphance  with  2  U.S.C 
431  et  seq.  and  28  U.S.C.  9001  et  seq.  The 
allocation  shall  be  based  on  a 
reasonable  estimate  of  the  costs 
associated  with  eadi  computer  fonction, 
such  as  the  costs  for  data  entry  serrices 
performed  by  other  thnn  committee 
personnel  and  processing  time.  The 
candidate  shall  keep  detailed  records  to 
support  such  calculations.  The  records 
shall  indicate  which  computer  functions 
are  considered  comphance-related  and 
shall  reflect  which  costs  are  associated 
with  each  computer  function. 

(9)  The  candidate  shall  keep  and 
maintain  a  separate  record  of 
disbursements  made  to  defray  exempt 
legal  and  accounting  costs  under  11  CFR 
9003.3(c)  (6)  and  (7)  and  shall  report 
such  disbursements  in  accordance  with 
11  CFR  part  104  and  11  CFR  9006.1. 

(10)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

§  9003.4    Expenses  Incurred  prior  to  ttta 
beginning  of  the  exp«ndUurc  report  perkxl 
or  prior  to  receipt  ot  Federal  funds. 

(a)  Permissible  e.xpeixJjtures.  (1)  A 
candidate  may  incur  expenditures 
before  the  beginning  of  the  expenditure 
report  period,  as  defined  at  11  CFR 
9002.12.  if  such  expenditures  are  for 
property,  services  or  facilities  which  are 
to  be  used  in  connection  with  his  or  her 
general  election  campaign  and  which 
are  for  use  during  the  expenditare  report 
period.  Swch  expenditores  will  be 
considered  qualified  campaign 
expenses.  Examples  of  such 
expenditures  include  bvt  are  not  limited 
to:  Expenditures  for  establiahing 


fmancial  accounting  systems, 
expenditures  lor  organizational  planning 
and  expenditures  for  polling. 

(2)  A  candidate  may  incur  cfualirved 
campaign  expenses  prion^to  receiving 
payments  under  11  CFR  parT"9005. 

(b)  Sources.  (1)  A  candMs^?  may 
obtain  a  loan  which  meets  the 
reqoiremewts  of  11  CFR  100.7(bKll)  for 
loans  in  the  ordinary  course  of  business 
to  deft«y  penntssible  expenditures 
described  in  11  CFR  9003.4(8).  A 
candidate  receiving  payments  equal  to 
the  expenditure  limitation  m  1 1  CFR 
110.8  shall  make  full  repayment  of 
principal  and  interest  on  such  loans 
from  payments  received  by  the 
candidate  under  11  CFR  part  9005  within 
15  days  of  recervmg  such  payments. 

(2)  A  major  party  candidate  may 
borrow  from  his  or  her  legal  and 
accounting  compliance  fund  for  the 
purposes  of  defraying  permissible 
expenditures  described  in  11  CFR 
9003.4(a).  All  amounts  borrowed  from 
the  legal  and  accounting  compliance 
fund  must  be  restored  to  such  fund  after 
the  beginning  of  the  expenditure  report 
period  either  from  federal  funds 
received  under  11  CFR  part  9005  or 
private  contributions  received  under  11 
CFR  9003.3(b).  For  candidates  receiving 
federal  funds,  restoration  shall  be  made 
within  15  days  after  receipt  of  such 
funds. 

(3)  A  minor  or  new  party  candidate 
may  defray  such  exp^iditures  from 
contributions  received  in  accordance 
with  11  CFR  9003.3(c). 

(4)  (i)  A  candidate  who  has  received 
federal  funding  under  11  CFR  part  9031 
et  seq..  may  borrow  from  his  or  her 
primary  election  coramittee(s)  an 
amount  not  to  exceed  the  residual 
balance  projected  to  remain  in  the 
candidate's  primary  account(s)  on  the 
basis  of  the  formula  set  forth  at  11  CFR 
9030.3(c).  A  major  party  candidate 
receiving  payments  equ^  i-  'Jre 
expenditure  lunitation  shall  reimburse 
amounts  borrowed  from  his  or  her 
primary  cammittee(s)  from  payments 
received  by  the  candidate  under  11  CFR 
part  9005  within  15  days  of  such  receipt 

(ii)  A  candidate  who  has  not  received 
federal  funding  during  the  primary 
campaign  may  borrow  at  any  time  from 
his  or  her  primary  account(s)  to  defray 
such  expenditures,  provided  that  a 
major  party  candidate  receiving 
payments  equal  to  the  expenditure 
limitation  shall  reimburse  all  amounts 
borrowed  from  his  or  her  primary 
committee(s)  from  payments  received  by 
the  candidate  under  11  CFR  part  9005 
within  15  days  of  svcb  receipt. 

(5)  A  candidate  may  use  personal 
funds  io  accordance  with  11  CFR 
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P003.2(c),  up  to  his  or  her  $50,000  limit,  to 
defray  such  expenditures. 

(c)  Deposit  and  disclosure.  Amounts 
received  or  borrowed  by  a  candidate 
under  11  CFR  9003.4(b)  to  defray 
expenditures  permitted  under  11  CFR 
9003.4(a)  shall  be  deposited  in  a 
separate  account  to  be  used  only  for 
such  expenditures.  All  receipts  and 
disbursements  from  such  account  shall 
be  reported  pursuant  to  11  CFR  9006.1(a) 
nnd  documented  in  accordance  with  11 
CFR  9003.5. 

§  9003.5    Documentation  of 
Qistuirsamants. 

(1)  Burder}  of  proof.  Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committce(s)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  authorized  committee(8)  are  qualified 
campaign  expenses  as  defined  in  11  CFR 
9002.11.  The  candidate  and  his  or  her 
authorized  coramittee(8)  shall  obtain 
and  furnish  to  the  Commission  at  its 
request  any  evidence  regarding  qualified 
campaign  expenses  made  by  the 
candidate,  his  or  her  authorized 
committees  and  agents  or  persons 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(8) 
as  provided  in  11  CFR  9003.5(b). 

(b)  Documentation  required.  (1)  For 
disbursements  in  excess  of  $200  to  a 
payee,  the  candidate  shall  present 
either: 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement; 
or 

(ii)  If  such  a  receipt  is  not  available,  a 
canceled  check  negotiated  by  the  payee, 
and 

(A)  One  of  the  following  documents 
generated  by  the  payee:  a  bill,  invoice, 
cr  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
1 1  CFR  9003.5(b)(l)(ii)(A)  are  not 
available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  If  neither  a  receipted  bill  as 
f  pecified  in  11  CFR  9003.5(b)(l)(i)  nor 
the  supporting  documentation  specified 
in  11  CFR  9003.5(b)(l)(ii)  is  available,  a 
canceled  check  negotiated  by  the  payee 
that  states  the  purpose  of  the 
disbursement. 

(iv)  Where  the  supporting 
documentation  required  in  11  CFR 
9003.5(b)(1)  (i),(ii)  or  (iii)  is  not 
available,  the  candidate  or  committee 
may  present  a  canceled  check  and 
collateral  evidence  to  document  the 
qualified  campaign  expense.  Such 


collateral  evidence  must  show  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  such  as  a 
disbursement  which  is  one  of  a  number 
of  documented  disbursements  relating  to 
a  campaign  mailing  or  to  the  operation 
of  a  campaign  office. 

(2)  For  all  other  disbursements  the 
candidate  shall  present: 

('■]  A  record  disclosing  the  full  name 
and  mailing  address  of  the  payee,  the 
amount  date  and  purpose  of  die 
disbursement,  if  made  from  a  petty  cash 
fund;  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  full  name  and 
mailing  address  of  the  payee,  and  the 
amount,  date  and  purpose  of  the 
disbursement. 

(3)  For  purposes  of  this  section: 
(i)  Payee  means  the  person  who 

provides  the  goods  cr  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $500  or  less 
advanced  for  travel  and/or  subsistence 
and  if  the  individual  is  the  recipient  of 
the  goods  or  services  purchased. 

(ii)  Purpose  means  the  full  name  and 
mailing  address  of  the  payee,  the  date 
and  amount  of  the  disbursement  and  a 
brief  description  of  the  goods  or  sen.'ices 
purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting  systems 
documentation,  and  any  related 
materials  documenting  campaign 
receipts  and  disbursements,  for  a  period 
of  Ihrt-e  years  pursuant  to  11  CFR 
102.9(c).  and  shall  present  tliese  records 
to  the  Commission  on  request. 

(d)  List  of  capita!  and  other  assets.— 
(1)  Capita!  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
candidate's  authorized  commillee(6). 
The  hst  shall  include  a  brief  description 
of  each  capita!  asset  the  purchase  price, 
the  date  it  was  acquired,  the  method  of 
disposition  and  the  amount  received  in 
disposition.  For  purposes  of  this  section, 
"capital  asset"  shall  be  defined  in 
accordance  with  11  CFR  9004.9(d)(1). 

(2)  Ot!^er  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  list  shall  include  a  brief 
description  of  each  such  asset  the  fair 
market  value  of  each  asset  the  method 


of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9CXM.9(d)(2). 

§  9003.6    ProductkMi  of  computer 
Information. 

(a)  Categories  of  computerized 
information  to  be  provided.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  listed  in 
paragraphs  (a)(1)  through  (al(9)  of  this 
section,  the  committee  shall  provide 
computerized  magnetic  media,  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized  information 
at  the  times  specified  in  11  CFR 
9007.1(b)(1): 

(1)  Information  required  by  law  to  be 
maintained  regardi.ng  the  committee's 
receipts  or  disbursements: 

(2)  Receipts  by  and  disbursements 
from  a  legal  and  accounting  compliance 
fund  under  11  CFR  9003.3(a).  including 
the  allocation  of  payroll  and  overhead 
expenditures: 

(3)  Receipts  and  disbursements  under 
11  CFR  9003.3  (b1  or  (c)  to  defray  the 
costs  of  soliciting  oontributions  or  to 
defray  the  costs  cf  legal  and  accounting 
services,  including  the  allocation  of 
payroll  and  overhead  expenditures: 

(4)  Records  relating  to  the  costs  of 
producing  broadcast  commLnications 
and  purchasing  airtime: 

(5)  Records  used  to  prepare 
statements  of  net  outstanding  quahfied 
campaign  expenses; 

(6)  Records  used  to  reconcile  bank 
statements: 

(7)  Disbu.'-sements  made  and 
reimbursements  received  for  the  cost  of 
transportation,  ground  services  and 
facilities  made  a\a:!ab!e  to  media 
personnel,  including  records  relating  to 
how  costs  charged  to  media  personnel 
were  determined; 

(8)  Records  relating  to  the  acquisition, 
use  and  disposition  of  capita!  assets  or 
other  assets;  and 

(9)  Any  other  information  that  may  be 
used  during  the  Commissions  audit  to 
review  the  committee's  receipts, 
disbursements,  loans,  debts,  obligations, 
bank  reconciliations  or  statements  of 
net  outstanding  qualified  campaign 
expenses. 

(b)  Organization  of  computerized 
information  and  technica! 
specifications.  The  computerized 
magnetic  media  shall  be  prepared  and 
delivered  at  the  committee's  expense 
and  shall  conform  to  the  technical 
specifications,  including  file 
requirements,  descnbed  in  the  Federal 
Election  Commissions  Computerized 
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Magnetic  Media  Requirements  for  Title 
26  Candidates/Committees  Receiving 
Federal  Funding.  The  data  contained  in 
the  computerized  magnetic  media 
provided  to  the  Commission  shall  be 
organized  in  the  order  specified  by  the 
Computerized  magnetic  Media 
Requirements. 

(c)  Additional  materials  and 
assistance.  Upon  request,  the  committee 
shall  produce  documentation  explaining 
the  computer  system's  software 
capabilities,  such  as  user  guides, 
technical  manuals,  formats,  layouts  and 
other  materials  for  processing  and 
analyzing  the  information  requested. 
Upon  request,  the  committee  shall  also 
make  available  such  personnel  as  are 
necessary  to  explain  the  operation  of  the 
computer  system's  software  and  the 
computerized  information  prepared  or 
maintained  by  the  committee. 

PART  9004— ENTITLEMENT  OF 
EUGIBLE  CANDIDATES  TO 
PAYMENTS;  USE  OF  PAYMENTS 

9004.1  Major  parties. 

9004.2  Pre-election  payments  for  minor  and 
new  party  candidates. 

9004.3  Post-election  payments. 

9004.4  Use  of  payments. 

9004.5  Investment  of  public  funds. 

9004.6  Reimbursements  for  transportation 
and  services  made  available  to  media 
personnel. 

9004.7  Allocation  of  travel  expenditures. 

9004.8  Withdrawal  by  candidate. 

9004.9  Net  outstanding  qualified  campaign 
expenses. 

9004.10  Sale  of  assets  acquired  for  fund- 
raismg  purposes. 

Authority:  26  U  S.C.  9004  and  9009(b). 

S  9004.1    Major  parties. 

The  eligible  candidates  of  each  major 
party  in  a  Presidential  election  shall  be 
entitled  to  equal  payments  under  11  CFR 
part  9005  in  an  amount  which,  in  the 
aggregate,  shall  not  exceed  $20,000,000 
as  adjusted  by  the  Consumer  Price 
Index  in  the  manner  described  in  11  CFR 
110.9(c). 

9  9004 J    Pr«-«4ectton  payments  for  minor 
and  new  party  candidates. 

(a)  Candidate  of  a  minor  party  in  the 
preceding  election.  An  eligible 
candidate  of  a  minor  party  is  entitled  to 
pre-election  payments: 

(1)  If  he  or  she  received  at  least  5%  of 
the  total  popular  vote  as  the  candidate 
of  a  minor  party  in  the  preceding 
election  whether  or  not  he  or  she  is  the 
same  minor  party's  candidate  in  this 
election. 

(2)  In  an  amount  which  is  equal,  in  the 
aggregate,  to  a  proportionate  share  of 
the  amount  to  which  major  party    : 


candidates  are  entitled  under  11  CFR 
9004.1. 

The  aggregate  amount  received  by  a 
minor  party  candidate  shall  bear  the 
same  ratio  to  the  amount  received  by 
the  major  party  candidates  as  the 
number  of  popular  votes  received  by  the 
minor  party  Presidential  candidate  in 
the  preceding  Presidential  election  bears 
to  the  average  number  of  popular  votes 
received  by  all  major  party  candidates 
in  that  election. 

(b)  Candidate  of  a  minor  party  in  the 
current  election.  The  eligible  candidate 
of  a  minor  party  whose  candidate  for 
the  office  of  President  in  the  preceding 
election  received  at  least  5%  but  less 
than  25%  of  the  total  popular  vote  is 
eligible  to  receive  pre-election 
payments.  The  amount  which  a  ihinor 
party  candidate  is  entitled  to  receive 
under  this  section  shall  be  computed 
pursuant  to  11  CFR  9004.2(a)  based  on 
the  number  of  popular  votes  received  by 
the  minor  party's  candidate  in  the 
preceding  Presidential  election: 
however,  the  amount  to  which  the  minor 
party  candidate  is  entitled  under  this 
section  shall  be  reduced  by  the  amount 
to  which  the  minor  party's  Presidential 
candidate  in  this  election  is  entitled 
under  11  CFR  9004.2(a),  if  any. 

(c)  New  party  candidate.  A  candidate 
of  a  new  party  who  was  a  candidate  for 
the  office  of  President  in  at  least  10 
States  in  the  preceding  election  may  be 
eligible  to  receive  pre-election  payments 
if  he  or  she  received  at  least  5%  but  less 
than  25%  of  the  total  popular  vote  in  the 
preceding  election.  The  amount  which  a 
new  party  candidate  is  entitled  to 
receive  under  this  section  shall  be 
computed  pursuant  to  11  CFR  9004.2(a) 
based  on  the  number  of  popular  votes 
received  by  the  new  party  candidate  in 
the  preceding  election.  If  a  new  party 
candidate  is  entitled  to  payments  under 
this  section,  the  amount  of  the 
entitlement  shall  be  reduced  by  the 
amount  to  which  the  candidate  is 
entitled  under  11  CFR  9004.2(a).  if  any. 

§  9004.3    Post-election  payments. 

(a)  Minor  and  new  party  candidates. 
Eligible  candidates  of  a  minor  party  or 
of  a  new  party  who,  as  candidates, 
receive  5  percent  or  more  of  the  total 
number  of  popular  votes  cast  for  the 
office  of  President  in  the  election  shall 
be  entitled  to  payments  under  11  CFR 
part  9005  equal,  in  the  aggregate,  to  a 
proportionate  share  of  the  amount 
allowed  for  major  party  candidates 
under  11  CFR  9004.1.  The  amount  to 
which  a  minor  or  new  party  candidate  is 
entitled  shall  bear  the  same  ratio  to  the 
amount  received  by  the  major  party 
candidates  as  the  number  of  popular 
votes  received  by  the  minor  or  new 


party  candidate  in  the  Presidential 
election  bears  to  the  average  number  of 
popular  votes  received  by  the  major 
party  candidates  for  President  in  that 
election. 

(b)  Amount  of  entitlement.  The 
aggregate  payments  to  which  an  eligible 
candidate  shall  be  entitled  shall  not 
exceed  an  amount  equal  to  the  lower  of: 

(1)  The  amount  of  qualified  campaign 
expenses  incurred  by  such  eligible  . 
candidate  and  his  or  her  authorized 
committee(s),  reduced  by  the  amount  of 
contributions  which  are  received  to 
defray  qualified  campaign  expenses  by 
such  eligible  candidate  and  such 
committee(s):  or 

(2)  The  aggregate  payments  to  which 
the  eligible  candidates  of  a  major  party 
are  entitled  under  11  CFR  9004.1. 
reduced  by  the  amount  of  contributions 
received  by  such  eligible  candidates  and 
their  authorized  committees  to  defray 
qualified  campaign  expenses  in  the  case 
of  a  deficiency  in  the  Fund. 

(c)  Amount  of  entitlement  limited  by 
pre-election  payment.  If  an  eligible 
candidate  is  entitled  to  payment  under 
11  CFR  9004.2,  the  amount  allowable  to 
that  candidate  under  this  section  shall 
also  be  limited  to  the  amount,  if  any,  by 
which  the  entitlement  under  11  CFR 
9004.3(a)  exceeds  the  amount  of  the 
entitlement  under  11  CFR  9004.2. 

§  9004.4    Use  of  payments. 

(a)  Qualified  campaign  expenses.  An 
eligible  candidate  shall  use  payments 
received  under  11  CFR  part  9005  only  for 
the  following  purposes: 

(1)  A  candidate  may  use  such 
payments  to  defray  qualified  campaign 
expenses: 

(2)  A  candidate  may  use  such 
payments  to  repay  loans  that  meet  the 
requirements  of  11  CFR  100.7(a)(1)  or 
100.7(b)(ll)  or  to  otherwise  restore  funds 
(other  than  contributions  received 
pursuant  to  11  CFR  9003.3(b)  and 
expended  to  defray  qualified  campaign 
expenses)  used  to  defray  qualified 
campaign  expenses: 

(3)  A  candidate  may  use  such 
payments  to  restore  funds  expended  in 
accordance  with  11  CFR  9003.4  for 
qualified  campaign  expenses  incurred 
by  the  candidate  prior  to  the  beginning 
of  the  expenditure  report  period. 

(4)  Winding  down  costs.  The  following 
costs  shall  be  considered  qualified 
campaign  expenses: 

(i)  Costs  associated  with  the 
termination  of  the  candidates  general 
election  campaign  such  as  complying 
with  the  post-election  requirements  of 
the  Act  and  other  necessary 
administrative  costs  associated  with 
winding  down  the  campaign,  including 
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office  space  rental,  staff  salaries  and 
office  supplies:  or 

(ii)  Costs  incurred  by  the  candidate 
prior  to  the  end  of  the  expenditure 
report  period  for  which  written 
arrangement  or  commitment  was  made 
on  or  before  the  close  of  the  expenditure 
report  period. 

(b)  Non-qualified  campaign 
expenses — (1)  General.  'The  following 
are  examples  of  disbursements  that  are 
not  qualified  campaign  expenses. 

(2)  Excessive  expenditures.  An 
expenditure  which  is  in  excess  of  any  of 
the  limitations  under  11  CFR  9003.2  shall 
not  be  considered  a  qualified  campaign 
expense.  The  Commission  will  calculate 
the  amount  of  expenditures  attributable 
to  these  limitations  using  the  full 
amounts  originally  charged  for  goods 
and  services  rendered  to  the  committee 
and  not  the  amounts  for  which  such 
obligations  were  later  settled  and  paid, 
unless  the  committee  can  demonstrate 
that  the  lower  amount  paid  reflects  a 
reasonable  settlement  of  a  bona  fide 
dispute  with  the  creditor. 

(3)  Expenditures  incurred  after  the 
close  of  the  expenditure  report  period. 
Any  expenditures  incurred  after  the 
close  of  the  expenditure  report  period, 
as  defined  in  11  CFR  9002,12,  are  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  under  11  CFR 
9004.4(a)(4). 

(4)  Civil  or  criminal  penalties.  Civil  or 
criminal  penalties  paid  pursuant  to  the 
Federal  Election  Campaign  Act  are  not 
qualified  campaign  expenses  and  cannot 
be  defrayed  from  payments  received 
under  11  CFR  part  9005.  Penalties  may 
be  paid  from  contributions  in  the 
candidate's  legal  and  accounting 
compliance  fund,  in  accordance  with  11 
CFR  9003.3(a)(2)(i)(C).  Additional 
amounts  may  be  received  and  expended 
to  pay  such  penalties,  if  necessary. 
These  funds  shall  not  be  considered 
contributions  or  expenditures  but  all 
amounts  so  received  shall  be  subject  to 
the  prohibitions  of  the  Act.  Amounts 
received  and  expended  under  this 
section  shall  be  reported  in  accordance 
with  11  CFR  part  104. 

(5)  Solicitation  expenses.  Any 
expenses  incurred  by  a  major  party 
candidate  to  solicit  contributions  to  a 
legal  and  accounting  compliance  fund 
established  pursuant  to  11  CFR  9003.3(a) 
are  not  qualified  campaign  expenses 
and  cannot  be  defrayed  from  payments 
received  under  11  CFR  part  9005. 

(6)  Payments  to  candidate.  Payments 
made  to  the  candidate  by  his  or  her 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate  for 
qualified  campaign  expenses,  are  not 
qualified  campaign  expenses. 


(7)  Payments  to  other  authorized 
committees.  Payments,  including 
transfers,  contributions  and  loans,  to 
other  committees  authorized  by  the 
same  candidate  for  a  different  election 
are  not  qualified  campaign  expenses. 

(c)  Repayments.  Repayments  may  be 
made  only  from  the  following  sources: 
Personal  funds  of  the  candidate  (without 
regard  to  the  limitations  of  11  CFR 
9003.2(c)),  contributions  and  federal 
funds  in  the  committee's  account(s),  and 
any  additional  funds  raised  subject  to 
the  limitations  and  prohibitions  of  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended. 

§  9004.5    Investment  of  public  funds. 

Investment  of  public  funds  or  any 
other  use  of  public  funds  to  generate 
income  is  permissible,  provided  that  an 
amount  equal  to  all  net  income  derived 
from  such  investments,  less  Federal, 
States  and  local  taxes  paid  on  such 
income,  shall  be  repaid  to  the  Secretary. 
Any  net  loss  resulting  from  the 
investment  of  public  funds  will  be 
considered  a  non-qualified  campaign 
expense  and  an  amount  equal  to  the 
amount  of  such  net  loss  shall  be  repaid 
to  the  United  States  Treasury  as 
provided  under  11  CFR  9007.2(b)(2)(i). 

§  9004.6    Reimbursements  for 
transportation  and  services  made  available 
to  media  personnel. 

(a)  If  an  authorized  committee  incurs 
expenditures  for  transportation,  ground 
services  and  facilities  (including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  typewriters) 
made  available  to  media  personnel. 
Secret  Service  personnel  or  national 
security  staff,  such  expenditures  will  be 
considered  qualified  campaign  expenses 
subject  to  the  overall  expenditure 
limitations  of  11  CFR  9003.2(a)(1)  and 

(b)(l]. 

(b)  If  reimbursement  for  such 
expenditures  is  received  by  a 
committee,  the  amount  of  such 
reimbursement  for  each  media 
representative  shall  not  exceed  either 
The  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available:  or  a  reasonable  estimate  of 
the  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  A  media  representative's  pro 
rata  share  shall  be  calculated  by 
dividing  the  total  cost  of  the 
transportation  and  services  by  the  total 
number  of  individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  campaign  staff. 


media  personnel,  Secret  Ser\ice 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  serv'icss  are  made 
available.  The  total  amount  of 
reimbursements  received  from  a  media 
representative  under  this  section  shall 
not  exceed  the  actual  pro  rata  cost  of 
the  transportation  and  services  made 
available  to  that  media  representative 
by  more  than  10%. 

(c)  The  total  amount  paid  by  an 
authorized  committee  for  the  cost  of 
transportation  or  for  ground  services 
and  facilities  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 
104,3(b)(2)(i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  ground  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFRl04.3(a)(3)(ix). 

(d)(1)  The  committee  may  deduct  from 
the  amount  of  expenditures  subject  to 
the  overall  expenditure  limitation  of  11 
CFR  9003.2(a)(1)  and  (b)(1)  the  amount 
of  reimbursements  received  in  pavTnent 
for  the  actual  cost  of  transportation  and 
services  described  in  paragraph  (a)  of 
this  section.  This  deduction  shall  not 
exceed  the  amount  the  committee 
expended  for  the  actual  cost  of 
transportation  and  services  provided. 
The  committee  may  also  deduct  from  the 
overall  expenditure  limitation  an 
additional  amount  of  reimbursement 
received  equal  to  3%  of  the  actual  cost  of 
transportation  and  services  provided 
under  this  section  as  the  administrative 
cost  to  the  committee  of  providing  such 
services  and  seeking  reimbursement  for 
them.  If  the  committee  has  incurred 
higher  administrative  costs  in  providing 
these  services,  the  committee  must 
document  the  total  cosj  incurred  for 
such  services  in  order  tb  deduct  a  higher 
amount  of  reimbursements  received 
from  the  overall  expenditure  limitation. 
Amounts  reimbursed  that  exceed  the 
amount  actually  paid  by  the  committee 
for  transportation  and  services  provided 
under  paragraph  (a)  plus  the  amount  of 
administrative  costs  permitted  by  this 
section  up  to  the  maximum  amount  that 
may  be  received  under  paragraph  (b) 
shall  be  repaid  to  the  Treasury. 
Amounts  paid  by  the  committee  for 
transportation,  services  and 
administrative  costs  for  which  no 
reimbursement  is  received  will  be 
considered  qualified  campaign  expenses 
subject  to  the  overall  expenditure 
limitation  in  accordance  with  paragraph 
(a). 

(2)  For  the  purposes  of  this  section, 
"administrative  costs"  shall  include  all 
costs  incurred  by  the  committee  for 
making  travel  arrangements  and  for 
seeking  reimbursements,  whether 
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performed  by  committee  staff  or 
independent  contractors. 

i  9004.7    Allocation  of  travel  axpandlturet. 

(a)  Notwithstanding  the  provisions  of 
11  CFR  part  106,  expenditures  for  travel 
relating  to  a  Presidential  or  Vice 
Presidential  candidate's  campaign  by 
any  individual,  including  a  candidate, 
shall,  pursuant  to  the  provisions  of  11 
ere  9004.7(b).  be  qualified  campaign 
expenses  and  be  reported  by  the 
candidate's  authorized  committee(s)  as 
expenditures. 

(b)  (1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip  to 
the  first  campaign-related  stop  and  from 
the  stop  through  each  subsequent 
campaign-related  stop  to  the  point  of 
origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related. 

(3)  ¥oT  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  for  Commission 
inspection. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection. 

(5)  If  any  individual,  including  a 
candidate,  uses  government  conveyance 
or  accommodations  paid  for  by  a 
government  entity  for  campaign-related 
travel,  the  candidate's  authorized 
committee  shall  pay  the  appropriate 
government  entity  an  amount  equal  to: 

(i)  The  first  class  commercial  air  fare 
plus  the  cost  of  other  services,  in  the 
case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  service; 
or 

(ii)  The  commercial  charter  rate  plus 
the  cost  of  other  services,  in  the  case  of 
travel  to  a  city  not  served  by  a  regularly 
scheduled  commercial  service. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaigri-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  shall  be 


qualified  campaign  expenses  and 
reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  traveling  for  campaign 
purposes  shall  be  qualified  campaign 
expense  and  shall  be  reported  by  the 
committee  as  an  expenditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the 
total  number  of  passengers  transported. 
The  amount  which  is  a  qualified 
campaign  expense  and  a  reportable 
expenditure  shall  be  calculated  in 
accordance  with  the  formula  set  forth  at 
11  CFR  9004  7(b)(2)  on  the  basis  of  the 
actual  cost  per  passenger  multiplied  by 
the  number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CPU 
9004.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

§  9004.S    Withdrawal  by  candidate. 

(a)  Any  individual  who  is  not  actively 
conducting  campaigns  in  more  than  one 
State  for  the  office  of  President  or  Vice 
President  shall  cease  to  be  a  candidate 
under  11  CFR  9002.2. 

(b)  An  individual  who  ceases  to  be  a 
candidate  under  this  section  shall: 

(1)  No  longer  be  eligible  to  receive  any 
payments  under  11  CFR  9005.2  except  to 
defray  qualified  campaign  expenses  as 
provided  in  11  CFR  9004.4. 

(2)  Submit  a  statement,  within  30 
calendar  days  after  he  or  she  ceases  to 
be  a  candidate,  setting  forth  the 
information  required  under  11  CFR 
9004.9(c). 

§  9004.9    Net  ouUtanding  qualified 
campaign  expenaes. 

(a)  Candidates  receiving  post-election 
funding.  A  candidate  who  is  eligible  to 
receive  post-election  payments  under  11 
CFR  9004.3  shall  file,  no  later  than  20 
calendar  days  after  the  date  of  the 
election,  a  preliminary  statement  of  that 
candidate's  net  outstanding  qualified 
campaign  expenses.  The  candidate's  net 
out.i^tanding  qualified  campaign 
expenses  under  this  section  equal  the 
difference  between  11  CFR  9004  9(a)  (1) 
and  (2). 

(1)  The  total  of: 


(i)  All  outstanding  obligations  for 
qualified  campaign  expenses  as  of  the 
date  of  the  election:  plus 

(ii)  An  estimate  of  the  amount  of 
qualified  campaign  expenses  that  will 
be  incurred  by  the  end  of  the 
expenditure  report  period;  plus 

(iii)  .^n  estimate  of  necessary  winding 
down  costs  as  defined  under  11  CFR 
9004.4(a)(4);  less 

(2)  The  total  of: 

(i)  Cash  on  hand  as  of  the  close  of 
business  on  the  day  of  the  election, 
including:  All  contributions  dated  on  or 
before  that  date;  currency;  balances  on 
deposit  in  banks,  savings  and  loan 
institutions,  and  other  depository 
institutions:  traveler's  checks: 
certificates  of  deposit:  treasury  bills; 
and  any  other  committee  investments 
valued  at  fair  market  value; 

(ii)  The  fair  market  value  of  capital 
as.sets  and  other  assets  on  hand;  and 

(iii)  Amounts  owed  to  the  candidate's 
authorized  committee(s)  in  the  form  of 
credits,  refunds  of  deposits,  returns, 
receivables,  or  rebates  of  qualified 
campaign  expenses:  or  a  commercially 
reasonable  amount  based  on  the 
collectibility  of  those  credits,  returns, 
receivables  or  rebates. 

(3)  The  amount  submitted  as  the  total 
of  outstanding  campaign  obligations 
under  paragraph  (a)(1)  of  this  section 
shall  not  include  any  accounts  payable 
for  non-qualified  campaign  expenses  nor 
any  amounts  determined  or  anticipated 
to  be  required  as  a  repayment  under  11 
CFR  part  9007  or  any  amounts  paid  to 
secure  a  surety  bond  under  11  CFR 
9007.5(c). 

(b)  All  candidates.  Each  candidate, 
except  for  individuals  who  have 
withdrawn  pursuant  to  11  CFR  9004.8, 
shall  submit  a  statement  of  net 
outstanding  qualified  campaign 
expenses  no  later  than  30  calendar  days 
after  the  end  of  the  expenditure  report 
period.  The  statement  shall  contain  the 
information  required  by  11  CFR 
9004.9(a)(1)  and  (2),  except  that  the 
amount  of  outstanding  obligations  under 
11  CFR  9004.9(a)(l)(i)  and  the  amount  of 
cash  on  hand,  assets  and  receivables 
under  11  CFR  9004.9(a)(2)  shall  be 
complete  as  of  the  last  day  of  the 
expenditure  report  period. 

(c)  Candidates  who  withdraw.  An 
individual  who  ceases  to  be  a  candidate 
pursuant  to  11  CFR  9004.8  shall  file  a 
statement  of  net  outstanding  qualified 
campaign  expenses  no  later  than  30 
calendar  days  after  he  or  she  ceases  to 
be  a  candidate.  The  statement  shall 
contain  the  information  required  under 
11  CFT^  9004.9(a)  (1)  and  (2).  except  that 
the  amount  of  outstanding  obligationo 
under  11  CFR  9004.9(a)(1)(i)  and  the 
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amount  of  cash  on  hand,  assets  and 
receivables  under  11  CFR  9004.9(a)(2) 
shall  be  complete  as  of  the  day  on  which 
the  individual  ceased  to  be  a  candidate. 

(d)(1)  Capital  assets.  For  purposes  of 
this  section,  the  term  "capital  asset" 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
acquired  by  the  committee.  Property  that 
must  be  valued  as  capital  assets  under 
this  section  includes,  but  is  not  limited 
to,  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidate's  campaign, 
but  does  not  include  property  defined  as 
"other  assets"  under  11  CFR  9004.9(d)(2). 
A  list  of  all  capital  assets  shall  be 
maintained  by  the  committee  in 
accordance  with  11  CFR  9003.5(d)(1). 
The  fair  market  value  of  capital  assets 
may  be  considered  to  be  the  total 
original  cost  of  such  items  when 
acquired  less  40%.  to  account  for 
depreciation,  except  that  item.s  acquired 
after  the  date  of  ineligibility  must  be 
valued  at  their  fair  market  value  on  the 
date  acquired.  If  the  candidate  wishes  to 
claim  a  higher  depreciation  percentage 
for  an  item,  he  or  she  must  list  that 
capital  asset  on  the  statement 
separately  and  demonstrate,  through 
documentation,  the  fair  market  value  of 
each  such  asset. 

(2)  Other  assets.  The  term  "other 
assets"  means  any  property  acquired  by 
the  committee  for  use  in  raising  funds  or 
as  collateral  for  campaign  loans.  "Other 
assets"  must  be  included  on  the 
candidate's  statement  of  net  outstanding 
qualified  campaign  expenses  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  value  of  "other  assets"  shall 
be  determined  by  the  fair  market  value 
of  each  item  on  the  last  day  of  the 
expenditure  report  period  or  the  day  on 
which  the  individual  ceased  to  be  a 
candidate,  whichever  is  earlier,  unless 
the  item  is  acquired  after  these  dates,  in 
which  case  the  item  shall  be  valued  on 
the  date  it  is  acquired,  A  list  of  other 
assets  shall  be  maintained  by  the 
committee  in  accordance  with  11  CFR 
9003.5(d)(2). 

(e)  Collectibility  of  accounts 
receivable.  If  the  committee  determines 
that  an  account  receivable  of  $500  or 
more,  including  any  credit,  refund, 
return  or  rebate,  is  not  collectible  in 
whole  or  in  part,  the  committee  shall 
demonstrate  through  documentation  that 
the  determination  was  commercially 
reasonable.  The  documentation  shall 
include  records  showing  the  original 
amount  of  the  account  receivable,  copies 
of  correspondence  and  memoranda  of 
communications  with  the  debtor 
showing  attempts  to  collect  the  amount 


due,  and  an  explanation  of  how  the 
lesser  amount  or  full  write-off  was 
determined. 

(f)  Review  of  candidate  statement — 
(1)  General.  The  Commission  will 
review  the  statement  filed  by  each 
candidate  under  this  section.  The 
Commission  may  request  further 
information  with  respect  to  statements 
filed  pursuant  to  11  CFR  9004.9(b)  during 
the  audit  of  that  candidate's  authorized 
committee(s)  under  11  CFR  pari  9007. 

(2)  Candidate  eligible  for  post- 
election funding,  (i)  If,  in  reviewing  the 
preliminary  statement  of  a  candidate 
eligible  to  receive  post-election  funding, 
the  Commission  receives  information 
indicating  that  substantial  assets  of  that 
candidate's  authorized  committee(s) 
have  been  undervalued  or  not  included 
in  the  statement  or  that  the  amount  of 
outstanding  qualified  campaign 
expenses  has  been  otherwise  overstated 
in  relation  to  committee  assets,  the 
Commission  may  decide  to  temporarily 
postpone  its  certification  of  funds  to  that 
candidate  pending  a  final  determination 
of  whether  the  candidate  is  entitled  to 
all  or  a  portion  of  the  funds  for  which  he 
or  she  is  eligible  on  the  percentage  of 
votes  the  candidate  received  in  the 
general  election. 

(ii)  Initial  determination.  In  making  a 
determination  under  11  CFR 
9004.9(f){2)(i).  the  Commission  will 
notify  the  candidate  within  10  business 
days  after  its  receipt  of  the  statement  of 
its  initial  determination  that  the 
candidate  is  not  entitled  to  receive  the 
full  amount  for  which  the  candidate  may 
be  eligible.  The  notice  will  give  the  legal 
and  factual  reasons  for  the  initial 
determination  and  advise  the  candidate 
of  the  evidence  on  which  the 
Commission's  initial  determination  is 
based.  The  candidate  will  be  given  the 
opportunity  to  revise  the  statement  or  to 
submit,  within  10  business  days,  written 
legal  or  factual  materials  to  demonstrate 
that  the  candidate  has  net  outstanding 
qualified  campaign  expenses  that  entitle 
the  candidate  to  post-election  funds. 
Such  materials  may  be  submitted  by 
counsel  if  the  candidate  so  desires. 

(iii)  Final  determination.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  submitted  by 
the  candidate  before  making  its  final 
determination.  A  final  determination 
that  the  candidate  is  entitled  to  receive 
only  a  portion  or  no  post-election 
funding  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  legal  and  factual 
reasons  underlying  the  Commission's 
determination  and  will  summarize  the 


results  of  any  investigation  on  which  the 
determination  is  based. 

(iv)  If  the  candidate  demonstrates  that 
the  amount  of  oustanding  qualified 
campaign  expenses  still  exceeds 
committee  assets,  the  Commission  will 
certify  the  payment  of  post-election 
funds  to  which  the  candidate  is  entitled. 

(v)  Petitions  for  rehearing,  The 
candidate  may  file  a  petition  for 
rehearing  of  a  final  determination  under 
this  section  in  accordance  with  11  CFR 
9007.5(a). 

§  9004.10    Sale  of  assets  acquired  for 
fundralsing  purposes. 

(a)  General.  A  minor  or  new  party 
candidate  may  sell  assets  donated  to  the 
candidate's  authorized  committee(s)  or 
otherwise  acquired  for  fundraising 
purposes  subject  to  the  limitations  and 
prohibitions  of  11  CFR  9003.2.  title  2. 
United  States  Code,  and  11  CFR  parts 
110  and  114.  This  section  will  only  apply 
to  major  party  candidates  to  the  extent 
that  they  sell  assets  acquired  either  for 
fundraising  purposes  in  connection  with 
his  or  her  legal  and  accounting 
comphance  fund  or  when  it  is  necessary 
to  make  up  any  deficiency  in  payments 
received  from  the  Fund  due  to  the 
application  of  11  CFR  9005.2(b). 

(b)  Sale  after  end  of  expenditure 
report  period.  A  minor  or  new  party 
candidate,  or  a  major  party  candidate  in 
the  event  of  a  deficiency  in  the 
payments  received  from  tfie  Fund  due  to 
the  apphcation  of  11  CFR  9005.2(b), 
whose  outstanding  debts  exceed  the 
cash  on  hand  after  the  end  of  the 
expenditure  report  period  as  determined 
under  11  CFR  9002.12,  may  dispose  of 
assets  acquired  for  fundraising  purposes 
in  a  sale  to  a  wholesaler  or  other 
intermediary  who  will  in  turn  sell  such 
assets  to  the  public  provided  that  the 
sale  to  the  wholesaler  or  intermediary  is 
an  arms-lenglh  transaction.  Sales  made 
under  this  subsection  will  not  be  subject 
to  the  limitations  and  prohibitions  of 
title  2,  United  States  Code  and  11  CFR 
parts  110  and  114. 

PART  9005— CERTIFICATION  BY 
COMMISSION 

Sec. 

9005.1  Certification  of  payments  for 
candidates. 

9005.2  Payments  to  eligible  candidates  from 
the  fund. 

Authority:  26  U  S.C.  9005  and  90O9{b]. 

§  9005. 1    Certification  of  payments  for 
candidates. 

(a)  Certification  of  payments  for 
ma/or  party  candidates.  Not  later  than 
10  days  after  the  Commission 
determines  that  the  Presidential  and 
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Vice  Presidential  candidates  of  a  major 
party  have  met  all  applicable  conditions 
for  eligibility  to  receive  payments  under 
11  CFR  9003.1  and  9003.2.  the 
Commission  shall  certify  to  the 
Secretary  that  payment  m  full  of  the 
amounts  to  which  such  candidates  are 
entitled  under  11  CFR  part  9004  should 
be  made  pursuant  to  11  CFR  9005.2. 

(b)  Certification  of  pre-election 
payments  for  minor  and  new  party 
candidates.  (1)  Not  later  than  10  days 
after  a  minor  or  new  party  candidate 
has  met  all  applicable  conditions  for 
eligibility  to  receive  payments  under  11 
CFR  9003.1.  9003.2  and  9004.2.  the 
Commission  will  make  an  initial 
determination  of  the  amount,  if  any.  to 
which  the  candidate  is  entitled.  The 
Commission  will  base  its  determination 
on  the  percentage  of  votes  received  in 
the  official  vote  count  certified  in  each 
State.  In  notifying  the  candidate,  the 
Commission  will  give  the  legal  and 
factual  reasons  for  its  determination  and 
advise  the  candidate  of  the  evidence  on 
which  the  determination  is  based. 

(2)  The  candidate  may  submit,  within 
15  days  after  the  Commission's  initial 
determination,  written  legal  or  factual 
materials  to  demonstrate  that  a 
redetermination  is  appropriate.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 
determination  of  certification  by  the 
Commission  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  reasons  underlying  the 
Commission's  determination  and  will 
summarize  the  results  of  any 
investigation  on  which  the 
determination  is  based. 

((■)  Certification  of  minor  and  new 
party  candidates  for  post-election 
payments.  (1)  Not  later  than  30  days 
after  the  general  election,  the 
Commission  will  determine  whether  a 
minor  or  new  parly  candidate  is  eligible 
for  postelection  payments. 

(2)  The  Commission's  determination 
of  eligibility  will  be  based  on  the 
following  factors: 

(i)  The  candidate  has  received  at  least 
5"b  or  more  of  the  tol.il  popular  vote 
based  on  unofficial  vote  results  in  each 
Stale; 

(li)  The  candidate  has  filed  a 
preliminary  statement  of  his  or  her  net 
outstanding  qualified  campaign 
expenses  pursuant  to  11  CKR  9004.9(a); 
and 

(in)  The  candidate  has  met  all 
upplicable  conditions  for  eligibility 
under  11  CFR  9003.1  and  9003.2. 


(3)  The  Commission  will  notify  the 
candiate  of  its  initial  determination  of 
the  amount,  if  any,  to  which  the 
candidate  is  entiUed.  give  the  legal  and 
factual  reasons  for  its  determination  and 
advise  the  candidate  of  the  eviderx^e  on 
which  the  determination  is  basei  The 
Commission  will  also  notify  the 
candidate  that  it  will  deduct  a 
percentage  of  the  amount  to  which  the 
candidate  is  entitled  based  on  the 
unofficial  vote  results  when  the 
Commission  certifies  an  amount  for 
payment  to  the  Secretary,  This 
deduction  will  be  based  on  the  average 
percentage  differential  between  the 
unofficial  and  official  vote  results  for  all 
candidates  who  received  public  funds  in 
the  preceding  Presidential  general 
election. 

(4)  The  candidate  may  submit  within 
15  days  after  the  Commission's  initial 
determination  written  legal  or  factual 
materials  to  demonstrate  that  a 
redetermination  is  appropriate.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(5)  The  Commission  will  consider  any 
written  legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 
determination  of  certification  by  the 
Commission  will  be  accompanied  by  a 
written  statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  reasons  underlying  the 
Commission's  determination  and  will 
summarize  the  results  of  any 
investigation  on  which  the 
determination  is  based. 

(d)  All  certifications  made  by  the 
Commission  pursuant  to  this  section 
bhall  be  final  and  conclusive,  except  to 
the  extent  that  they  are  subject  to 
examination  and  audit  by  the 
Commission  under  11  CFR  part  9007  and 
judicial  review  under  26  U.S.C.  9011 

S  0005.2    Payments  to  •liglbla  candidates 
from  th«  fund. 

(a)  Upon  receipt  of  a  certification  from 
the  Commission  under  11  CFR  9005.1  for 
payment  to  the  eligible  Presidential  and 
Vice  Presidential  candidates  of  a 
political  party,  the  Secretary  shall  pay  to 
such  candidates  out  of  the  Fund  the 
amount  certified  by  the  Commission. 
Amounts  paid  to  a  candidate  shall  be 
under  the  control  of  that  candidate. 

(b)(1)  If  at  the  time  of  a  certification 
from  the  Commission  under  11  CFR 
9005.1.  the  Secretary  determines  that  the 
monies  in  the  Fund  are  not.  or  may  not 
be,  sufficient  to  satisfy  the  full 
entitlements  of  the  eligible  candidates  of 
all  political  parties,  he  or  she  shall 
withhold  an  amount  which  is 
determined  to  be  necessary  to  assure 
that  the  eligible  candidates  of  each 


political  party  will  receive  their  pro  rata 
share. 

(2)  Amounts  withheld  under  11  CFR 
9005.2(b)(1)  shall  be  paid  when  the 
Secretary  determines  that  there  are 
sufficient  monies  in  the  Fund  to  pay 
such  amounts,  or  pro  rata  portions 
thereof,  to  all  eligible  candidates  from 
whom  amounts  have  been  withheld. 

(c)  Payments  received  from  the  Fund 
by  a  major  party  candidate  shall  be 
deposited  in  a  separate  account 
maintained  by  his  or  her  authorized 
committee,  unless  there  is  a  deficiency 
in  the  Fund  as  provided  under  11  CFR 
9005.2(b)(1).  In  the  case  of  a  deficiency, 
the  candidate  may  establish  a  separate 
account  for  payments  from  the  Fund  or 
may  deposit  such  payments  with 
contributions  received  pursuant  to  11 
CFR  9003.3(b).  The  account(8)  shall  be 
maintained  at  a  State  bank,  federally 
chartered  depository  institution  or  other 
depository  institution,  the  deposits  or 
accounts  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  the  Federal  Savings  and  Loan 
Insurance  Corporation. 

(d)  No  funds  other  than  the  payments 
received  from  the  Treasury, 
reimburserr.ents,  or  income  generated 
through  use  of  public  funds  in 
accordance  with  11  CFR  9004.5,  shall  be 
deposited  in  the  account  described  in  11 
CFR  9005.2(c).  "Reimbursements"  shall 
include,  but  are  not  limited  to.  refunds  of 
deposits,  vendor  refunds, 
reimbursements  for  travel  expenses 
under  11  CFR  9004.6  and  9004.7  and 
reimbursements  for  legal  and  accounting 
costs  under  11  CFR  9003.3(a)(2)(ii)(B). 

PART  9006— REPORTS  AND 
RECORDKEEPING 

Sfc 

9006.1     Separate  reports. 
mnc,2    Filing  cJHtos. 
Authority:  26  U.S.C.  9(XI6  and  9^m\b\. 

§  9006.1    Saparata  raports. 

(a)  The  authorized  commiltee(8)  of  a 
candidate  shall  report  all  expenditures 
to  further  the  candidate's  general 
election  campaign  in  reports  separate 
from  reports  of  any  other  expenditures 
made  by  such  committee(s)  with  respect 
to  other  elections.  Such  reports  shall  be 
filed  pursuant  to  the  requirements  of  11 
CFR  part  104. 

(b)  The  authorized  committoe(8)  of  a 
candidate  shall  file  separate  reports  us 
follows: 

(1)  One  report  shall  be  filed  which 
lists  all  receipts  and  disbursements  of: 

(i)  Contributions  and  loans  received 
by  a  major  party  candidate  pursuant  to 
11  CFR  part  9003  to  make  up 
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deficiencies  in  Fund  payments  due  to 
the  application  of  11  CFR  part  9005: 

(ii)  Contributions  and  lonns  received 
pursuant  to  11  CFR  9003.2(b)(2)  by  a 
minor,  or  new  party  for  use  in  the 
general  election; 

(iii)  Receipts  for  expenses  incurred 
before  the  beginning  of  the  expenditure 
report  period  pursuant  to  11  CFR  9003.4; 

(iv)  Personal  funds  expended  in 
accordance  v^^th  11  CFR  9003.2(c);  and 

(v)  Payments  received  from  the  Fund. 

(2)  A  second  report  shall  be  filed 
which  lists  all  receipts  of  and 
disbursements  from,  contributions 
received  for  the  candidate's  legal  and 
accounting  compliance  fund  in 
accordance  with  11  CFR  9003.3(a). 

§9006.2    Filing  dates. 

The  reports  required  to  be  filed  under 
11  CFR  9006.1  shall  be  filed  during  an 
election  year  on  a  monthly  or  quarterly 
basis  88  prescribed  at  11  CFR 
104.5(b)(1).  During  a  non-election  year, 
the  candidate's  principal  campaign 
committee  may  elect  to  file  reports 
either  on  a  monthly  or  quarterly  basis  in 
accordance  with  11  Cf-T*  104.5(b)(2). 

PART  9O07-EXAiyilNATK>»4S  AND 
AUDITS;  REPAYMENTS 

Spc 

9007.1  Audits. 

9007.2  Repayments. 

9007.3  Extensions  of  ti.-ne. 

9007.4  Additional  audits. 

9007.5  Petilions  for  rehearing;  stays  of 
repayraeni  determinations. 

9007.8    State-dated  committee  checks. 
Authority:  26  US  C.  9007  and  9009(b) 

§9007.1    Audits. 

(a)  General.  (1)  After  each 
Presidential  election,  the  Commission 
will  conduct  a  thorough  examination 
and  audit  of  the  receipts,  disbursements, 
debts  and  obligations  of  each  candidate, 
his  or  her  authorized  committee[8).  and 
agents  of  such  candidates  or 
committees.  Such  examination  and  audit 
will  include,  but  will  not  be  limited  to, 
expenditures  pursuant  to  11  CFR  9003.4 
prior  to  the  beginning  of  the  expenditure 
report  period,  contributions  to  and 
expenditures  made  from  the  legal  and 
accounting  compliance  fund  established 
under  11  CFR  9003.3(a),  contributions 
received  to  supplement  any  payments 
received  from  the  Fund,  and  qualified 
campaign  expenses. 

(2)  In  addition,  the  Commission  may 
conduct  other  examinations  and  audits 
from  time  to  time  as  it  deems  necessary 
to  carry  out  the  provisions  of  this 
subchapter. 

(3)  Information  obtained  pursuant  to 
any  audit  and  examination  conducted 
under  11  CFR  9007.1(a)  (1)  and  (2)  may 


be  used  by  the  Commission  as  the  basis, 
or  partial  basis,  for  its  repayment 
determinations  under  11  CFR  9007.2. 
(b)  Conduct  of  fieldv^ork.  (1)  If  the 
candidate  or  the  candidate's  authorized 
committee  does  not  maintain  or  use  any 
computerized  information  containing  the 
data  listed  in  11  CFR  9003.6.  the 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the  data 
listed  in  11  CFR  9003.6.  the  Commission 
generally  will  request  such  information 
prior  to  commencement  of  audit 
fieldwork.  Such  request  will  be  made  in 
writing.  The  committee  shall  produce 
the  computerized  information  no  later 
than  15  calendar  days  after  service  of 
such  request.  Upon  receipt  of  the 
computerized  information  requested  and 
compliance  with  the  technical 
specifications  of  11  CFR  9003.6(b).  the 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commission's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  During  or  after  audit 
fieldwork,  the  Commission  may  request 
additional  or  updated  computerized 
information  which  expands  the  coverage 
dates  of  computerized  information 
previously  provided,  and  which  may  be 
used  for  purposes  including,  but  not 
limited  to.  updating  a  statement  of  net 
outstanding  qualified  campaign 
expenses.  During  or  after  audit 
fieldwork.  the  Commission  may  also 
request  additional  computerized 
information  which  was  created  by  or 
becomes  a\'ailable  to  the  committee  that 
is  of  assistance  in  the  Commission's 
audit.  The  committee  shall  produce  the 
additional  or  updated  computerized 
information  no  later  than  15  calendar 
days  after  service  of  the  Commission's 
request. 

(i)  Office  space  and  records.  On  the 
date  scheduled  for  the  commencement 
of  fieldwork.  the  carwiidate  or  his  or  her 
authorized  committee(s)  shall  provide 
Commission  staff  with  office  space  and 
committee  records  in  accordance  with 
the  candidate  and  committee  agreen»ent 
under  11  CFR  9003.1(b)(6). 

[n]A  vailahility  of  committee 
personnel.  On  the  date  scheduled  for  the 
commencement  of  fieldwork,  the 
candidate  or  his  or  her  authorized 
committee(s)  shall  have  committee 
personnel  present  at  the  site  of  the 


fieldwork.  Such  personnel  shall  be 
familiar  with  the  committee's  records 
and  operation  and  shall  be  available  to 
Commission  staff  to  answer  questions 
and  to  aid  in  locating  records. 

(iii)  Failure  to  provide  staff,  records  or 
office  space.  If  the  candidate  or  his  or 
her  authorized  ccmmittee(s)  fail  to 
provide  adequate  office  space, 
personnel  or  committee  records,  the 
Commission  may  seek  judicial 
intervention  under  2  U.S.C.  437d  or  26 
U.S.C  9010(c)  to  enforce  the  candidate 
and  committee  agreement  made  under 
11  CFR  9003.1fb).  Before  seeking  judicial  ' 
intervention,  the  Commission  will  notify 
the  candidate  of  his  or  her  failure  to 
comply  with  the  agreement  and  will 
recom.Tiend  corrective  action  to  bring 
the  candidate  into  compliance.  Upon 
receipt  of  the  Commission's  notification, 
the  candidate  will  have  ten  (10) 
calendar  days  in  which  to  take  the 
corrective  action  indicated  or  to 
otherwise  demonstrate  to  the 
Commission  in  writing  that  he  or  she  is 
complying  with  the  candidate  and 
committee  agreements. 

(iv)  If.  in  the  course  of  the  audit 
process,  a  dispute  arises  over  the 
documentation  sought  or  other 
requirements  of  the  candidate 
agreement,  the  candidate  may  seek 
review  by  the  Commission  of  the  issues 
raised.  To  seek  review,  the  candidate 
shall  submit  a  written  statement  within 
10  days  after  the  disputed  Commission 
staff  request  is  made,  describing  the 
dispute  and  indicating  the  candidate's 
proposed  altemative(s). 

(v)  If  the  candidate  or  his  or  her 
authorized  committee  fails  to  produce 
particular  records,  materials.  evideru;e 
or  other  information  requested  by  the 
Commission,  the  Commission  may  issue 
an  order  pursuant  to  11  CFR  111.11  or  a 
subpoena  or^ubpoena  duces  tecum 
pursuant  to  11  CFR  111.12.  The 
procedures  set  forth  in  11  CFR  111.11 
through  111.15,  as  appropriate,  shall 
apply  to  the  production  of  such  records, 
materials,  evidence  or  other  information 
aj  specified  in  the  order,  subpwena  or 
subpoena  duces  tecum. 

(21  Fieldwork  will  include  the 
following  steps  designed  to  keep  the 
candidate  and  committee  informed  as  to 
the  progress  of  the  audit  and  to  expedite 
the  process: 

l\)  Entrance  conference.  At  the  outset 
of  the  fieldwork.  Commission  staff  will 
hold  an  entrance  conference,  at  which 
the  candidate's  representatives  will  be 
advised  of  the  pu.'pose  of  the  audit  and 
the  general  procedures  to  be  followed. 
Future  requirements  of  the  candidate 
and  his  or  her  authorized  committee. 
such  as  possible  repayments  to  the 
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United  States  Treasury,  will  also  be 
discussed.  Committee  representatives 
•hall  provide  information  and  records 
necessary  to  conduct  the  audit,  and 
Commission  staff  will  be  available  to 
answer  committee  questions. 

(ii)  Review  of  records.  During  the 
fieldwork.  Commission  staff  will  review 
committee  records  and  may  conduct 
Interviews  of  committee  personnel. 
Commission  staff  will  be  available  to 
explain  aspects  of  the  audit  and 
examination  as  it  progresses.  Additional 
meetings  between  Commission  staff  and 
committee  personnel  may  be  held  from 
time  to  time  during  the  fieldwork  to 
discuss  possible  audit  findings  and  to 
resolve  issues  arising  during  the  course 
of  the  audit. 

(iii)  Exit  conference.  At  the  conclusion 
of  the  Heldwork.  Commission  staff  will 
hold  an  exit  conference  to  discuss  with 
committee  representatives  the  staffs 
preliminary  findings  and 
recommendations  which  the 
Commission  staff  anticipates  that  it  may 
present  to  the  Commission  for  approval. 
Commission  staff  will  advise  committee 
representatives  at  this  conference  of  the 
projected  timetable  regarding  the 
issuance  of  an  audit  report,  the 
committee's  opportunity  to  respond 
thereto,  and  the  Commi.ssion's  initial 
and  final  repayment  determinations 
under  11  CFR  9007.2. 

(3)  Commission  staff  may  conduct 
additional  fieldwork  after  the 
completion  of  the  fieldwork  conducted 
pursuant  to  11  CFR  9007.1(b)  (1)  and  (2). 
Factors  that  may  necessitate  such 
follow-up  fieldwork  include,  but  are  not 
limited  to.  the  following: 

(i)  Committee  response  to  audit 
findings; 

(ii)  Financial  activity  of  the  committee 
subsequent  to  the  fieldwork  conducted 
pursuant  to  11  CFR  9007.1(b)(1); 

(iii)  Committee  responses  to 
Commission  repayment  determinations 
made  under  11  CFR  9007.2. 

(4)  The  Commission  will  notify  the 
candidate  and  his  or  her  authorized 
committee  if  follow-up  fieldwork  is 
necessary.  The  provisions  of  11  CFR 
9007.1(b)  (1)  and  (2)  will  apply  to  any 
additional  fieldwork  conducted. 

(c)  Preparation  of  interim  audit  report 
(1)  After  the  completion  of  the  fieldwork 
conducted  pursuant  to  11  CFR 
9007.1(b)(1),  the  Commission  will  issue 
an  interim  audit  report  to  the  candidate 
and  his  or  her  authorized  committee. 
The  interim  audit  report  may  contain 
Commission  findings  and 
recommendations  regarding  one  or  more 
of  the  following  areas: 

(i)  An  evaluation  of  procedures  and 
systems  employed  by  the  candidate  and 
committee  to  comply  with  applicable 


provisions  of  the  Federal  Election 
Campaign  Act,  Presidential  Election 
Campaign  Fund  Act  and  Commission 
regulations; 

(ii)  Accuracy  of  statements  and 
reports  filed  with  the  Commission  by  the 
candidate  and  committee: 

(iii)  Compliance  of  the  candidate  and 
committee  with  applicable  statutory  and 
regulatory  provisions  in  those  instances 
where  the  Commission  has  not 
instituted  any  enforcement  action  on  the 
matter(s)  under  the  provisions  of  2 
U.S.C.  437g  and  11  CFR  part  111;  and 

(iv)  Preliminary  calculations  regarding 
future  repayments  to  the  United  States 
Treasury. 

(2)  The  candidate  and  his  or  her 
authorized  committee  will  have  an 
opportunity  to  submit  in  writing  within 
30  calendar  days  of  service  of  the 
interim  report,  legal  and  factual 
materials  disputing  or  commenting  on 
the  contents  of  the  interim  report.  Such 
materials  may  be  submitted  by  counsel 
If  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  and  factual  materials 
submitted  by  the  candidate  or  his  or  her 
authorized  committee  in  accordance 
with  11  CFR  9007.1(c)(2)  before 
approving  and  issuing  an  audit  report  to 
be  released  to  the  public.  The  contents 
of  the  publicly-released  audit  report  may 
differ  from  that  of  the  interim  report 
since  the  Commission  will  consider 
timely  submissions  of  legal  and  factunl 
materials  by  the  candidate  or  committee 
in  response  to  the  interim  report. 

(d)  Preparation  of  publicly-released 
audit  report.  An  audit  report  prepared 
subsequent  to  an  interim  report  will  bo 
publicly  released  pursuant  to  11  CFR 
9007.1(e).  This  report  will  contain 
Commission  findings  and 
recommendations  addressed  in  the 
interim  audit  report  but  may  contain 
adjustments  based  on  the  candidate's 
response  to  the  interim  report.  In 
addition,  this  report  will  contain  an 
initial  repayment  determination  made 
by  the  Commission  pursuant  to  11  CFR 
9007.2(r)(l)  in  lieu  of  the  preliminary 
calculations  set  forth  in  the  interim 
report. 

(e)  Public  release  of  audit  report.  (1) 
After  the  candidate  and  committee  have 
had  an  opportunity  to  respond  to  a 
written  interim  report  of  the 
Commission,  the  Commission  will  make 
public  the  audit  report  prepared 
subsequent  to  the  interim  report,  as 
provided  in  11  CFR  9007.1(d). 

(2)  If  the  Commission  determines,  on 
the  basis  of  information  obtained  under 
the  audit  and  examination  process,  that 
certain  matters  warrant  enforcement 
under  2  U.S.C.  437g  and  11  CFR  part  111, 
those  matters  will  not  be  contained  In 


the  publicly-released  report.  In  such 
cases,  the  audit  report  will  indicate  that 
certain  other  matters  have  been  referred 
to  the  Commission's  Office  of  General 
Counsel. 

(3)  The  Commission  will  provide  the 
candidate  and  the  committee  with 
copies  of  the  agenda  document 
containing  those  portions  of  the  final 
audit  report  to  be  considered  in  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  public.  The 
Commission  will  also  provide  the 
candidate  and  committee  with  copies  of 
the  final  audit  report  24  hours  before 
releasing  the  report  to  the  public. 

(4)  Addenda  to  the  audit  report  may 
be  issued  from  time  to  time  as 
circumstances  warrant  and  as 
additional  information  becomes 
available.  Such  addenda  may  be  based 
in  part  on  follow-up  fieldwork 
conducted  under  11  CFR  9007.1(b)(3)  and 
will  be  placed  on  the  public  record. 

S  9007.2    Repayments. 

(a)  General.  (1)  A  candidate  who  has 
received  payments  from  the  Fund  under 
11  CFR  part  9005  shall  pay  the  United 
States  Treasury  any  amounts  which  the 
Commission  determines  to  be  repayable 
under  this  section.  In  making  repayment 
determinations  under  this  section,  the 
Commission  may  utilize  information 
obtained  from  audits  and  cxiiminations 
conducted  pursuant  to  11  CFR  9007.1  or 
otherwise  obtained  by  the  Commission 
in  carrying  out  its  responsibilities  under 
this  subchapter. 

(2)  The  Commission  will  notify  the 
candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  close  of  the  expenditure 
report  period.  The  Commission's  written 
notice  of  its  preliminary  calculations 
regarding  future  repayments  under  11 
CFR  9007.1(c)  will  constitute  notification 
for  purposes  of  the  3  year  period.  If  the 
candidate  or  committee  fails  to  provide 
records  that  the  Commis.sion  determines 
are  necessa.'y  to  make  a  repayment 
determination,  the  Commission  may 
notify  the  candidate  that  the  running  of 
the  3  year  period  will  be  suspended  until 
the  Commis.sion  receives  the  records. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  final  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  httr  committee, 
except  for  any  federal  taxes  owed  by 
the  committee. 

[h]  Bases  for  tvpayme,)t.  The 
Commission  may  determine  that  an 
eligible  candidate  of  a  political  p.irty 
who  has  received  payments  from  the 
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Fund  must  repay  the  United  StateT 
Treasury  under  any  of  the 
circumstances  described  below. 

(1)  Payments  in  excess  of  candidate's 
entitlement.  If  the  Commission 
determines  that  any  portion  of  the 

''    payments  made  to  the  candidate  was  in 
excess  of  the  aggregate  payments  to 
which  such  candidate  was  entitled,  it 
will  80  notify  the  candidate,  and  such 
candidate  shall  pay  to  the  United  States 
Treasury  an  amount  equal  to  such 
portion. 

(2)  Use  of  funds  for  non-qualified 
campaign  expenses,  (i)  If  the 
Commission  determines  that  any 
amount  of  any  payment  to  an  eligible 
candidate  from  the  Fund  was  used  for 
purposes  other  than  those  described  in 
paragraphs  (b)(2)(i)  (A)  through  (C)  of 
this  section,  it  will  notify  the  candidate 
of  the  amount  so  used,  and  such 
candidate  shall  pay  to  the  United  States 
Treasury  an  amount  equal  to  such 
amount, 

(A)  To  defray  qualified  campaign 
expenses; 

(B)  To  repay  loans,  the  proceeds  of 
which  were  used  to  defray  qualified 
campaign  expenses;  and 

(C)  To  restore  funds  (other  than 
contributions  which  were  received  and 
expended  by  minor  or  new  party 
candidates  to  defray  qualified  campaign 
expenses)  which  were  used  to  defray 
qualified  campaign  expenses. 

(ii)  Examples  of  Comm.ission 
repayment  determinations  under  11  CFR 
9007.2(b)(2)  include,  but  are  not  limited 
to  the  following: 

(A)  Determinations  that  a  candidate,  a 
candidate's  authorized  committee(s)  or 
agent(s)  have  incurred  expenses  in 
excess  of  the  aggregate  payments  to 
which  an  eligible  major  party  candidate 
is  entitled; 

(D)  Determinations  that  amounts  spent 
by  a  candidate,  a  candidate's  authorized 
committee(s)  or  agent(s)  from  the  Fund 
were  not  documented  in  accordance 
with  11  CFR  9003.5; 

(C)  Determinations  that  any  portion  of 
the  payments  made  to  a  candidate  from 
the  Fund  was  expended  in  violation  of 
State  or  Federal  law;  and 

(D)  Determinations  that  any  portion  of 
the  payments  made  to  a  candidate  from 
the  Fund  was  used  to  defray  expenses 
resulting  from  a  violation  of  State  or 
Federal  law,  such  as  the  payment  of 
fines  or  penalties. 

(iii)  In  the  case  of  a  candidate  who 
has  received  contributions  pursuant  to 
11  CFR  9003.3  (b)  or  (c),  the  amount  of 
any  repayment  sought  under  this  section 
shall  bear  the  same  ratio  to  the  total 
amount  determined  to  have  been  used 
for  non-qualified  campaign  expenses  as 
the  amount  of  payments  certified  to  the 


candidate  from  the  Fund  bears  to  the 
total  deposits,  as  of  December  31  of  the 
Presidential  election  year.  For  purposes 
of  this  section,  total  deposits  means  all 
deposits  to  all  candidate  accounts  minus 
transfers  between  accounts,  refunds, 
rebates,  reimbursements,  checks 
returned  for  insufficient  funds,  proceeds 
of  loans  and  other  similar  amounts. 

(3)  Surplus.  If  the  Commission 
determines  that  a  portion  of  payments 
from  the  Fund  remains  unspent  after  all 
qualified  campaign  expenses  have  been 
paid,  it  shall  so  notify  the  candidate, 
and  such  candidate  shall  pay  the  United 
States  Treasury  that  portion  of  surplus 
funds. 

(4)  Income  on  investment  of  payments 
from  the  Fund.  If  the  Commission 
determines  that  a  candidate  received 
any  income  as  a  result  of  investment  or 
other  use  of  payments  from  the  Fund 
pursuant  to  11  CFR  9004.5.  it  shall  so 
notify  the  candidate  and  such  candidate 
shall  pay  to  the  United  States  Treasury 
an  amount  equal  to  the  amount 
determined  to  be  income,  less  any 
Federal.  State  or  local  taxes  on  such 
income. 

(5)  Unlawful  acceptance  of 
contributions  by  an  eligible  candidate  of 
a  major  party.  If  the  Commission 
determines  that  an  eligible  candidate  of 
a  major  party,  the  candidate's 
authorized  committee(s)  or  agent(s) 
accepted  contributions  to  defray 
qualified  campaign  expenses  (other  than 
contributions  to  make  up  deficiencies  in 
payments  from  the  Fund,  or  to  defray 
expenses  incurred  for  legal  and 
accounting  8er\'ice8  in  accordance  with 
11  CFR  9003.3(a)).  it  shall  notify  the 
candidate  of  the  amount  of  contributions 
80  accepted,  and  the  candidate  shall  pay 
to  the  United  States  Treasury  an  amount 
equal  to  such  amount. 

(c)  Repayment  determination 
procedures.  The  Commission  repayment 
determination  will  be  made  in 
accordance  with  the  procedures  set 
forth  at  11  CFR  9007.2  (c)ll)  through 
(c)(4). 

(1)  Initial  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  initial 
repayment  determination(8).  This  notice 
will  be  included  in  the  Commission's 
publicly-released  audit  report  pursuant 
to  11  CFR  9007.1(d)  and  will  set  forth  the 
legal  and  factual  reasons  for  such 
determination(s).  Such  notice  will  also 
advise  the  candidate  of  the  evidence 
upon  which  any  such  determination  is 
based.  If  the  candidate  does  not  dispute 
an  initial  repayment  determination  of 
the  Commission  within  30  calendar  days 
after  service  of  the  notice,  such  initial 
determination  will  be  considered  a  final 
determination  of  the  Commission. 


(2)  Submission  of  written  materials.  If 
the  candidate  disputes  the  Commission's 
initial  repayment  determmation(s).  he  or 
she  shall  have  an  opportunity  to  submit 
in  writing,  within  30  calendar  days  after 
service  of  the  Commission's  notice,  legal 
and  factual  materials  to  demonstrate 
that  no  repayment,  or  a  lesser 
repayment,  is  required.  The  Commission 
will  consider  any  written  legal  and 
factual  materials  submitted  by  the 
candidate  within  this  30  day  period  in 
making  its  final  repayment 
determination(8).  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(3)  Oral  presentation.  A  candidate 
who  has  submitted  written  materials 
under  11  CFR  9007.2rc)(2)  may  request 
that  the  CommissTcrfi  provide  such 
candidate  with  an  opportunity  to 
address  the  Commission  in  open 
session.  If  the  Commission  decides  by 
an  affirmative  vote  of  four  (4)  of  its 
members  to  grant  the  candidate's 
request,  it  will  inform  the  candidate  of 
the  date  and  time  set  for  the  oral 
presentation.  At  the  date  and  time  set 
by  the  Commission,  the  candidate  or 
candidate's  designated  representative 
will  be  allotted  an  amount  of  time  in 
which  to  make  an  oral  presentation  to 
the  Commission  based  upon  the  legal 
and  factual  materials  submitted  under 
11  CFR  9007.2(c)(2).  The  candidate  or 
representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  individual  members  of  the 
Commission. 

(4)  Final  determination.  In  making  its 
final  repayment  determination(s).  the 
Commission  will  consider  any 
submission  made  under  11  CFR  9007.2(c) 
(2)  and  anv  oral  presentation  made 
under  11  CFR  9007.2(c)(3).  A  final 
determination  that  a  candidate  must 
repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  actions. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  of  service  of  the  notice  of 
the  Commission's  initial  repayment 
determination(s),  the  candidate  shall 
repay  to  the  United  States  Treasury 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(2)  If  the  candidate  submits  written 
materials  under  11  CFR  9007.2(c)(2) 
disputing  the  Commission's  initial 
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repayment  determination(8).  the  time  for 
repayment  will  be  auspended  until  the 
Commission  makes  its  final  repayment 
determination(s).  Within  30  calendar 
days  after  service  of  the  notice  of  the 
Commission's  final  repayment 
determination(s),  the  candidate  shall 
repay  to  the  United  States  Treasury 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  «n  extension  of 
up  to  90  calendar  days  In  which  to  make 
repayment. 

(e)  Computation  of  time.  The  time 
periods  established  by  this  section  shall 
be  computed  in  accordance  with  11  CFR 
111.2. 

(H  Additional  repayments.  Nothing  in 
this  section  will  prevent  the  Commission 
from  making  additional  repayment 
determinations  on  one  or  more  of  the 
bases  set  forth  at  11  CFR  9007.2(b)  after 
it  has  made  a  final  determination  on  any 
such  basis.  The  Commission  may  make 
additional  repayment  determinations 
where  there  exist  facts  not  used  as  the 
basis  for  a  previous  final  determination 
Any  such  additional  repayment 
determination  will  be  made  in 
accordance  with  the  provisions  of  this 
section. 

(g)  Newly-discovered  assets.  If.  after 
any  initial  or  final  repayment 
determination  made  under  this  section. 
a  candidate  or  his  or  her  authorized 
commlttee(s)  receives  or  becomes  aware 
of  assets  not  previously  included  in  any 
statement  of  net  outstanding  qualified 
campaign  expenses  submitted  pursuant 
to  11  CFR  9004.9,  the  candidate  or  his  or 
her  authorized  coniHuttee(8)  shall 
promptly  notify  the  Covjmission  of  such 
newly -discovered  asset!j^.,Newly- 
discovered  assets  may  inc'Kide  refunds, 
rebates,  late-arriving  receivante«»and 
actual  receipts  for  capital  assets  ip 
excess  of  the  value  specified  in  arw 
previously-submitted  statement  nfjw\ 
outstanding  qualified  campaign 
expenses.  Newly-discovered  assFfs'may 
serve  as  a  basis  for  additional 
repayment  determinations  under  11  CFR 
9007.2(0. 

(h)  Limit  on  repayment.  No  repayment 
shall  be  required  from  the  eligible 
candidates  of  a  political  party  under  11 
CVR  9007  2  to  the  extent  that  such 
repayment,  when  added  to  other 
repayments  required  from  such 
candidates  under  11  CFR  9007.2, 
exceeds  the  amount  of  payments 
received  by  such  candidates  under  11 
CVH  9005.3. 

(i)  Petitions  for  rehearing:  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  final 
repayment  determination  in  accordance 
with  n  CFR  9007.5(a).  The  candidate 


may  request  a  stay  of  a  final  repayment 
determination  in  accordance  with  11 
CFR  9007  5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

§  9007.3    Extensions  of  tims. 

(a)  It  is  the  policy  of  the  Commission 
that  extensions  of  time  under  11  CFR 
part  9007  will  not  be  routinely  granted. 

(b)  Whenever  a  candidate  has  a  right 
or  is  required  to  fake  action  within  a 
ported  of  time  prescribed  by  11  CFR  part 
9007  or  by  notice  given  thereunder,  the 
candidate  may  apply  in  writing  to  the 
Commission  for  an  extension  of  time  in 
which  to  exercise  such  right  or  take  such 
action.  The  candidate  shall  demonstrate 
in  the  application  for  extension  that 
good  cause  exists  for  his  or  her  request. 

(c:)  An  application  for  extension  of 
time  shall  be  made  at  least  7  calendar 
days  prior  to  the  expiration  of  the  time 
period  for  which  the  extension  is  sought. 
The  Commission  may,  upon  a  showing 
of  good  cause,  grant  an  extension  of 
time  to  a  candidate  who  has  applied  for 
such  extension  in  a  timely  manner.  The 
length  of  time  of  any  extension  granted 
hereunder  shall  be  decided  by  the 
Commission  and  may  be  less  than  the 
amount  of  time  sought  by  the  candidate 
in  his  or  her  application. 

(d)  If  a  candidate  fails  to  seek  an 
extension  of  time,  exercise  a  right  or 
take  a  required  action  prior  to  the 
expiration  of  a  time  period  prescribed 
by  11  CFR  part  9007.  the  Commission 
may,  on  the  candidate's  showing  of 
excusable  neglect: 

|1)  Permit  such  candidate  to  exercise 
his  or  her  nght(s).  or  take  such  required 
action(s)  after  the  expiration  of  the 
prescribed  time  period:  and 

(2)  Take  into  consideration  any 
information  obtained  in  connection  with 
the  exercise  of  any  such  right  or  taking 
of  any  such  action  before  making 
decisions  or  determinations  under  11 
CPR  part  9007. 

§  9007.4    Additional  audits. 

In  accordani.e  with  11  CFR  104.18(c), 
the  Commission,  pursuant  to  11  CFR 
111  10,  may  upon  affirmative  vote  of  four 
members  conduct  an  audit  and  field 
investigation  of  any  committee  in  any 
case  in  which  the  Commission  finds 
reason  to  believe  that  a  violation  of  a 
statute  or  regulation  over  which  the 
Commission  has  jurisdiction  has 
occurred  or  is  about  to  occur. 

S  9007.5    Petitions  tor  rettearing;  stays  of 
repayment  determinations. 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
repayment  determination  or  a  final 
determination  that  a  candidate  is  not 


entitled  to  all  or  a  portion  of  post- 
election funding  under  11  CFR  9004.9(0. 
the  candidate  may  file  a  petition  for 
rehearing  setting  forth  the  relief  desired 
and  the  legal  and  factual  basis  in 
support.  To  be  considered  by  the 
Commission,  petitions  for  rehearing 
must: 

(i)  Be  filed  within  20  calendar  days 
following  service  of  the  Commission's 
final  determination: 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  final  determination;  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  earlier  determination  process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  final  repayment 
determination,  the  time  for  repayment 
will  be  suspended  until  the  Commission 
serves  notice  on  the  candidate  of  its 
detrrmination  on  the  petition.  The  time 
periods  for  making  repayment  under  11 
CFR  9007.2(d)(2)  shall  apply  to  any 
amounts  determined  to  be  repayable 
fiillovving  the  Commission's 
consideration  of  a  petition  for  rehearing 
under  this  section. 

(b)  Effect  of  failure  to  raise  issues. 
The  candidate's  failure  to  raise  an 
argument  in  a  fmely  fashion  during  the 
initial  determination  process  or  in  a      ^~'^ 
petition  for  rehearing  under  this  section, 
as  appropriate,  shall  be  deemed  a 
waiver  of  the  candidate's  right  to 
present  such  arguments  in  any  future 
stage  of  proceedings  including  any 
petition  for  review  filed  under  26  U.S.C. 
9011(a).  An  issue  is  not  timely  raised  in 

a  petition  for  rehearing  if  il  could  have 
been  raised  earlier  in  response  to  the 
Commission's  initial  determination. 

(c)  Stay  of  repayment  determination 
pending  appeal.  (1 1  (i)  The  candidate 
may  apply  to  the  Commission  for  a  stay 
of  all  or  a  portion  of  the  amount 
determined  to  be  rapayable  under  this 
section  or  under  11  CFR  9007.2  pending 
the  candidate's  appeal  of  that 
repayment  determination  pursuant  to  26 
U.S.C.  9011(a).  The  repayment  amount 
requested  to  be  stayed  shall  not  exceed 
the  amount  at  issue  on  appeal. 

(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  .30 
calendar  days  after  service  of  the 
Commission's  decision  on  a  petition  for 
rehearing  under  p-^ragraph  (a)  or,  if  no 
petition  for  rehearing  is  filed,  within  10 
calendar  days  after  service  of  the 
Commission's  final  repayment 
determination  under  11  CFR  9007.2(c)(4). 

(2)  The  Commission's  approval  of  a 
stay  request  will  be  conditioned  upon 
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the  candidate's  presentation  of  evidence 
in  the  stay  request  that  he  or  she; 

(i)  Has  placed  the  entire  amount  at 
issue  in  a  separate  interest-bearing 
account  pending  the  outcome  of  the 
appeal  and  that  withdrawals  from  the 
account  may  only  be  made  with  the  joint 
signatures  of  the  candidate  or  his  or  her 
agent  and  a  Commission  representative; 
or 

(ii)  Has  posted  a  surety  bond 
guaranteeing  payment  of  the  entire 
amount  at  issue  plus  interest;  or 

(iii)  Has  met  the  following  criteria: 

(A)  He  or  she  will  suffer  irreparable 
injury  in  the  absence  of  a  stay;  and,  if 
so,  that 

(B)  He  or  she  has  made  a  strong 
showing  of  the  likelihood  of  success  on 
the  merits  of  the  judicial  action. 

(C)  Such  relief  is  consistent  with  the 
public  interest;  and 

(D)  No  other  party  interested  in  the 
proceedings  would  be  substantially 
harmed  by  the  stay. 

(3)  In  determining  whether  the 
candidate  has  made  a  strong  showing  of 
the  likelihood  of  success  on  the  merits 
under  paragraph  (c)(2)(iii)(B)  of  this 
section,  the  Commission  may  consider 
whether  the  issue  on  appeal  presents  a 
novel  or  admittedly  difficult  legal 
question  and  whether  the  equities  of  the 
case  suggest  that  the  status  quo  should 
be  maintained. 

(4)  All  stays  shall  require  the  payment 
of  interest  on  the  amount  at  issue.  The 
amount  of  interest  due  shall  be 
calculated  from  the  date  30  days  after 
service  of  the  Commission's  final 
repayment  determination  under  11  CFR 
9007.2(c)(4)  and  shall  be  the  greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961(a)  and 
(b);  or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 

§  9007.6    Stale-dated  committee  checks. 

If  the  committee  has  checks 
outstanding  to  creditors  or  contributors 
that  have  not  been  cashed,  the 
committee  shall  notify  the  Commission. 
The  committee  shall  inform  the 
Commission  of  its  efforts  to  locate  the 
payees,  if  such  efforts  have  been 
necessary,  and  its  efforts  to  encourage 
the  payees  to  cash  the  outstanding 
checks.  The  committee  shall  also  submit 
a  check  for  the  total  amount  of  such 
outstanding  checks,  payable  to  the 
United  States  Treasury. 

9. 11  CFR  part  9012  would  be  revised 
to  read  as  follows: 


PART  9012— UNAUTHORIZED 
EXPENDITURES  AND 
CONTRIBUTIONS 

Sec. 

9012.1  Excessive  expenses. 

9012.2  Unauthorized  acceptance  of 
contributions. 

9012.3  Unlawful  use  of  payments  received 
from  the  fund. 

9012.4  Unlawful  misrepresentations  and 
falsification  of  statements,  records  or 
other  evidence  to  the  Commission; 
refusal  to  furnish  books  and  records. 

9012.5  Kickbacks  and  illpgal  payments. 
Authorit}".  26  U.S.C.  9012. 

§9012.1    Excessive  expenses. 

(a)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  political  party  for 
President  and  Vice  President  in  a 
Presidential  election  or  the  candidate's 
authorized  committee(s)  knowingly  and 
willfully  to  incur  qualified  campaign 
expenses  in  excess  of  the  aggregate 
payments  to  which  the  eligible 
candidates  of  a  major  party  are  entitled 
under  11  CFR  pari  9004  with  respect  to 
such  election. 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  knowingly  and  willfully  to  incur 
expenses  with  respect  to  a  presidential 
nominating  convention  in  excess  of  the 
expenditure  hmitation  applicable  with 
respect  to  such  committee  under  11  CFR 
part  9008,  unless  the  incurring  of  such 
expenses  is  authorized  by  the 
Commission  under  11  CFR  9008.8(a)(3). 

§  9012.2    Unauthorized  acceptance  of 
contributions. 

(a)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  major  party  in  a 
Presidential  election  or  any  of  his  or  her 
authorized  committees  knowingly  and 
willfully  to  accept  any  contribution  to 
defray  qualified  campaign  expenses, 
except  to  the  extent  necessary  to  make 
up  any  deficiency  in  payments  received 
from  the  Fund  due  to  the  application  of 
11  CFR  9005  2(b).  or  to  defray  expenses 
which  would  be  qualified  campaign 
expenses  but  for  11  CFR  9002.11(a)(3). 

(b)  It  shall  be  unlawful  for  an  eligible 
candidate  of  a  political  parly  (other  than 
a  major  party)  in  a  Presidential  election 
or  any  of  his  or  her  authorized 
committees  knowingly  and  willfully  to 
accept  and  expend  or  retain 
contributions  to  defray  qualified 
campaign  expenses  in  an  amount  which 
exceeds  the  qualified  campaign 
expenses  incurred  in  that  election  by 
that  eligible  candidate  or  his  or  her 
authorized  committee(s). 

§9012.3    Unlawful  use  of  payments 
received  from  thie  Fund. 

(a)  It  shall  be  unlawful  for  any  person 
who  receives  any  payment  under  11 


CFR  part  9005,  or  to  whom  any  portion 
of  any  payment  so  received  is 
transferred,  knowingly  and  willfully  to 
use.  or  authorize  the  use  of,  such 
payment  or  any  portion  thereof  for  any 
purpose  other  than — 

(1)  To  defray  the  qualified  campaign 
expenses  with  respect  to  which  such 
payment  was  made;  or 

(2)  To  repay  loans  the  proceeds  of 
which  were  used,  or  otherwise  to  restore 
funds  (other  than  contributions  to  defray 
qualified  campaign  expenses  which 
were  received  and  expended)  which 
were  used,  to  defray  such  qualified 
campaign  expenses. 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  which  receives  any  payment  under 
11  CFR  part  9008  to  use.  or  authorize  the 
use  of,  such  payment  for  any  purpose 
other  than  a  purpose  authorized  by  11 
CFR  9008.7. 

§  9012.4    Unlawful  misrepresentations  and 
falsification  of  statements,  records  or  other 
evidence  to  tt>e  Commission;  refusal  to 
furnish  bootcs  and  records. 

It  shall  be  unlawful  for  any  person 
knowingly  and  willfully — 

(a)  To  furnish  any  false,  fictitious,  or 
fraudulent  evidence,  books  or 
information  to  the  Commission  under  11 
CFR  parts  9001-9008.  or  to  include  in 
any  evidence,  books  or  information  so 
furnished  any  misrepresentation  of  a 
material  fact,  or  to  falsify  or  conceal  any 
evidence,  books  or  information  relevant 
to  a  certification  by  the  Commission  or 
any  examination  and  audit  by  the 
Commission  under  11  CFR  parts  9001  et 
seq.;  or 

(b)  To  fail  to  furnish  to  the 
Commission  any  records,  books  or 
information  requested  by  the 
Commission  for  purposes  of  11  CFR 
parts  9001  et  seq. 

§  9012.5    Kickbaclts  and  illegal  payments. 

[a]  It  shall  be  unlawful  for  any  person 
knowingly  and  willfully  to  give  or 
accept  any  kickback  or  any  illegal 
payment  in  connection  with  any 
qualified  campaign  expenses  of  any 
eligible  candidate  or  his  or  her 
authorized  committee(s). 

(b)  It  shall  be  unlawful  for  the 
national  committee  of  a  major  or  minor 
party  knowingly  and  willfully  to  give  or 
accept  any  kickback  or  any  illegal 
payment  in  connection  with  any 
expense  incurred  by  such  committee 
with  respect  to  a  Presidential 
nominating  convention. 

10. 11  CFR  paris  9031  through  9039 
would  be  revised  to  read  as  follows; 
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PART  9031— SCOPE 

S.T. 

90311     S<-.np^ 

Authority;  26  U  S.C  9031  ain\  9039(b). 

§903t.1     Scop*. 

This  subchapter  governs  entitlement 
to  and  use  of  funds  certified  from  the 
Presidential  Primary  Matching  Payment 
Account  under  26  U  S.C.  9031  et  seq.  The 
definitions,  restrictions,  liabilities  and 
obligations  imposed  by  this  subchapter 
are  in  addition  to  those  imposed  by 
sections  431-455  of  title  2,  United  States 
Code,  and  regulations  prescribed 
thereunder  (11  CFR  parts  1(»  through 
116).  Unless  expressly  stated  to  the 
contrary,  this  subchapter  does  not  alter 
the  effect  of  any  definitions,  restrictions, 
obligations  and  liabilities  imposed  by 
sections  431-455  of  title  2,  United  States 
Code,  or  regulations  prescribed 
thereunder  (11  CFR  parts  100  through 
116). 

PART  9032— DEFINITIONS 

Sec 

9032  1  Authorized  committee. 

90322  Candiddle. 

9032.3  Commission. 

90324  Contriliiition. 

9032.5  Mulr.hing  payment  account. 

9032  6  Matching  payment  period. 

9032.7  )>nmary  election. 

9032  8  Pnliticai  committre. 

9032.9  QuHlified  campaign  expenses. 

9032.10  Secretary 
9(»211     State. 

Authority:  26  I!  S  C  9032  and  9039(b). 

§9032.1    Authorized  committee. 

(a)  Notwithstanding  the  definition  ctt 
11  CFR  100.5,  "authorized  committee" 
menns  with  respect  to  Candidates  (as 
defined  at  11  CFR  9032.2)  seeking  the 
nomination  of  a  political  party  for  the 
office  of  President,  any  political 
committee  that  is  authorized  by  a 
candidate  to  solicit  or  receive 
contributions  or  to  incur  expenditures 
on  behalf  of  the  candulate.  The  term 
"authorized  com.mittee"  includes  the 
candidate's  principal  campaign 
committee  designated  in  accordance 
with  11  cm  102.12.  any  political 
ccimmiltee  authorized  in  writing  by  the 
candidate  in  accordance  with  11  CFR 
102.13,  and  any  political  committee  not 
disavowed  by  the  candidate  in  writing 
pursuant  to  11  CFR  100.3(a)(3). 

(b)  Any  withdrawal  of  an 
authorization  shall  be  in  writing  and 
shall  be  addnssed  and  filed  in  the  same 
manner  provided  for  at  11  CH^  102.12  or 
102.13, 

(c)  For  the  purposes  of  this 
subchapter,  references  to  the 
"candidate"  and  his  or  her 
responsibilities  under  this  subchapter 


shall  also  be  deemed  to  refer  to  the 
candidate's  authorized  committee(s). 

(d)  An  expenditure  by  an  authorized 
committee  on  behalf  of  the  candidate 
who  authorized  the  committee  cannot 
qualify  as  an  independent  expenditure. 

(e)  A  delegate  committee,  as  defined 
in  11  CFR  100.5(e)(5).  is  not  an 
authorized  committee  of  a  candidate 
unless  it  also  meets  the  requirements  of 
11  CFR  9032.1(a).  Expenditures  by 
delegate  committees  on  behalf  of  a 
candidate  may  count  against  that 
candidate's  expenditure  limitation  under 
the  circumstances  set  forth  in  11  CFR 
110.14. 

§  9032.2    Candidate. 

Candidate  means  an  individual  who 
seeks  nomination  for  election  to  the 
office  of  President  of  the  United  States. 
An  individual  is  considered  to  seek 
nomination  for  election  if  he  or  she — 

(a)  Takes  the  action  necessary  under 
the  law  of  a  State  to  qualify  for  a 
caucus,  convention,  primary  election  or 
run-off  election; 

(b)  Receives  contributions  or  incurs 
qualified  campaign  expenses: 

(c)  Gives  consent  to  any  other  person 
to  receive  contributions  or  to  incur 
qualified  campaign  expenses  on  his  or 
her  behalf;  or 

(d)  Receives  written  notification  from 
the  Commission  that  any  other  person  is 
receiving  contributions  or  making 
expenditures  on  the  individual's  behalf 
and  fails  to  disavow  that  activity  by 
letter  to  the  Commission  within  30 
calendar  days  after  receipt  of 
notification. 

§  9032.3    Commission. 

Commission  means  the  Federal 
Election  Commission.  999  E  Street,  NW.. 
Washington,  DC  20463. 

§  9032.4    Contribution. 

For  purposes  of  this  subchapter, 
contribution  has  the  same  meaning 
given  the  term  under  2  U.S.C.  431(8)(A) 
and  11  CFR  100.7.  except  as  provided  at 
11  CFR  9034.4(b)(4). 

§  9032.5    Matching  payment  account. 

Matching  payment  account  means  the 
Presidential  Primary  Matching  Payment 
Account  established  by  the  Secretary  of 
the  Treasury  under  26  U.S.C.  9037(a). 

§  9032.6    Matching  payment  period. 

Matching  payment  period  means  the 
period  beginning  January  1  of  the 
calendar  year  in  which  a  Pre.sidential 
general  election  is  held  and  may  not 
exceed  one  of  the  following  dates:  (a) 
For  a  candidate  seeking  the  nomination 
of  a  party  which  nominates  its 
Presidential  candidate  at  a  national 
convention,  the  date  on  which  the  party 


nominates  its  candidate,  (b)  For  a 
candidate  seeking  the  nomination  of  a 
party  which  does  not  make  its 
nomination  at  a  national  convention,  the 
earlier  of — 

(1)  The  date  the  party  nominates  its 
Presidential  candidate,  or 

(2)  The  last  day  of  the  last  national 

convention  held  by  a  major  party  in  the 

calendar  year. 

I 
§  9032.7    Primary  election. 

(a)  Primary  t'lccHun  means  an 
election  held  by  a  State  or  a  political 
party,  including  a  run-off  election,  or  a 
nominating  convention  or  a  caucus — 

(1)  For  the  selection  of  delegates  to  a 
national  nominating  convention  of  a 
political  party; 

(2)  For  the  expression  of  a  preference 
for  the  nomination  of  Presidential 
candidates; 

(31  For  the  purposes  stated  in  both 
paragraphs  (1)  and  (2)  of  this  sfi:1ion;  or 

(4)  To  nominate  a  Presidential 
candidate. 

(b)  If  separate  primary  elections  are 
held  in  a  State  by  the  State  and  a 
political  party,  the  primary  election  for 
the  purposes  of  this  subchapter  will  be 
the  election  held  by  the  political  party, 

§  9032.a    Political  committee. 

Political  committee  means  any 
committee,  club,  association, 
organization  or  other  group  of  persons 
(whether  or  not  incorporated)  which 
accepts  contributions  or  incurs  qualified 
campaign  expenses  for  the  purpose  of 
influencing,  or  attempting  to  influence, 
the  nomination  of  any  individual  for 
election  to  the  office  of  President  of  the 
United  Slates. 

§  9032.9    Qualified  campaign  expense. 

(a)  Qualified campuign  expense 
means  a  purchase,  payment, 
distribution,  loan,  advance,  deposit,  or 
gift  of  money  or  an>  thing  of  value — 

(1)  Inciirrtd  by  or  on  behalf  of  a 
candidate  or  his  or  her  authorized 
committees  from  the  date  the  individual 
becomes  a  candidate  through  the  last 
day  of  the  candidate's  eligibility  as 
determined  under  11  CTO  9033..'^: 

(2)  Made  in  connection  with  his  or  her 
campaign  for  nomination;  and 

(3)  Neither  the  incurrence  nor 
payment  of  which  constitutes  a  violation 
of  any  law  of  the  United  States  or  of  any 
law  of  any  State  in  wh   .h  the  expen.se  is 
incurred  or  paid,  or  of  any  regulation 
prescribed  under  such  law  of  the  United 
States  or  of  any  State,  except  that  any 
State  law  which  has  been  preempted  by 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended,  will  not  be 
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considered  a  State  law  for  purposes  of 
this  subchapter. 

(b)  An  expenditure  is  made  on  behalf 
of  a  candidate,  including  a  Vice 
Presidential  candidate,  if  it  is  made  by — 

(1)  An  authorized  committee  or  any 
other  agent  of  the  candidate  for 
purposes  of  making  an  expenditure; 

(2)  Any  person  authorized  or 
requested  by  the  candidate,  an 
authorized  committee  of  the  candidate, 
or  an  agent  of  the  candidate  to  make  the 
expenditure;  or 

(3)  A  committee  which  has  been 
requested  by  the  candidate,  by  an 
authorized  committee  of  the  candidate, 
or  by  an  agent  of  the  candidate  to  make 
the  expenditure,  even  though  such 
committee  is  not  authorized  in  writing. 

(c)  Expenditures  incurred  either 
before  the  date  an  individual  becomes  a 
candidate  or  after  the  last  day  of  a 
candidate's  eligibility  will  be  considered 
qualified  campaign  expenses  if  they 
meet  the  provisions  of  11  CFR  9034.4(a). 
F.xpenditures  described  under  11  CFR 
9034.4(b)  will  not  be  considered 
qualified  campaign  expenses. 

§9032.10    Secretary. 

For  purposes  of  this  subchapter, 
Secretary  means  the  Secretary  of  the 
Treasury. 

§9032.11    State. 

State  means  each  State  of  the  United 
States,  Puerto  Rico,  the  Canal  Zone,  the 
Virgin  Islands,  the  District  of  Columbia, 
and  Guam. 

PART  9033-EUGIBILITY  FOR 
PAYMENTS 

Sic. 

9033-1    Candidate  and  committee 
agrepments. 

9033.2  Candidate  and  committee 
certifications:  thrpshold  submission. 

9033.3  Expenditure  limitation  certification. 

9033.4  Matching  payment  eligibility 
threshold  requirements. 

9033  ,"5  Determination  of  ineligibility  date, 

9033.6  Determination  of  inactive  candidacy 

9033.7  Determination  of  active  candidacy. 
9(J33.8  Reesiablishment  of  eligibility. 
903,1.9  Failure  to  comply  with  disclosure 

requirements  or  expenditure  limitations 
9033.10     Procediires  for  initial  and  final 

determinations. 
9033  11     Documentation  of  disbursements. 
9033.12    Production  of  computerized 

information. 
Authority:  26  U.S.C.  9033  and  9039(b). 

§  9033.1    Candidate  and  committee 
agreements. 

(a)  General.  (1)  A  candidate  seeking 
to  become  eligible  to  receive 
Presidential  primary  matching  fund 
payments  shall  agree  in  a  letter  signed 
by  the  candidate  to  the  Commission  that 
the  candidate  and  the  candidate's 


authorized  committee(s)  will  comply 
with  the  conditions  set  forth  in  11  CFR 
9033.1(b).  The  candidate  may  submit  the 
letter  containing  the  agreements 
required  by  this  section  at  any  time  after 
January  1  of  the  year  immediately 
preceding  the  Presidential  election  year. 

(2)  The  Commission  will  not  consider 
a  candidate's  threshold  submission  until 
the  candidate  has  submitted  a  candidate 
agreement  that  meets  the  requirements 
of  this  section. 

(b)  Conditions.  The  candidate  shall 
agree  that: 

(1)  The  candidate  has  the  burden  of 
proving  that  disbursements  by  the 
candidate  or  any  authorized 
committee(s)  or  agents  thereof  are 
qualified  campaign  expenses  as  defined 
at  11  CFR  9032.9. 

(2)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  comply 
with  the  documentation  requirements 
set  forth  in  11  CFR  9033.11. 

(3)  The  candidate  and  the  candidate's 
authorized  commiftee(s)  will  provide  an 
explanation,  in  addition  to  complying 
with  the  documentation  requirements,  of 
the  connection  between  any 
disbursements  made  by  the  candijjate  or 
authorized  committee(s)  of  the 
candidate  and  the  campa.gn  if  requested 
by  the  Commission, 

(4)  The  candidate  and  the  candidate's 
authorized  commiltee(s)  shall  verify,  at 
least  once  a  month,  that  the  amount 
needed  to  make  all  refunds  required 
under  11  CFR  103.3(b)(4)  continues  to  be 
maintained  in  the  authorized 
committee's  account(s),  and  shall  retain 
worksheets  and  bank  records  supporting 
each  verification  made, 

(5)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  for  matching  fund 
submissions,  any  books,  records 
(including  bank  records  for  all 
accounts),  and  supporting 
documentation  and  ether  information 
that  the  Commission  may  request. 

(6)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to 
disbursements  and  receipts  including 
any  books,  records  (including  bank 
records  for  all  accounts),  all 
documentation  required  by  this  section 
including  those  required  to  be 

'maintained  under  11  CFR  903311,  and 
other  information  that  the  Commission 
may  request.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the 
categories  of  data  listed  in  11  CFR 
9033.12(a),  the  committee  will  provide 
computerized  magnetic  media  such  as 


magnetic  tapes  or  magnetic  diskettes. 
containing  the  computerized  information 
at  the  times  specified  in  11  CFR 
9038.1(b)(1)  that  meet  the  requirements 
of  11  CFR  9033.12(b).  Upon  request, 
documentation  explaining  the 
computer's  system's  software 
capabilities  shall  be  provided,  and  such 
personnel  as  are  necessary  to  explain 
the  operation  of  the  computer  system's 
software  and  the  computerized 
information  prepared  or  maintained  by 
the  committee  shall  also  be  made 
available. 

(7)  Agree  that  if  their  authorized 
committee(s)  file  a  schedule  of  itemized 
receipts  or  disbursements  pursuant  to  11 
CFR  104,3  that  was  generated  directly  or 
indirectly  from  computerized  files  or 
computerized  records,  the  schedule  shall 
list  in  alphabetical  order  the  sources  of 
the  receipts  and  the  payees.  Such 
schedule  shall  list  all  individuals, 
including  contributors  and  payees,  in 
alphabetical  order  by  surname. 

(8)  The  candidate  and  the  candidate's 
authorized  committee{s)  will  obtain  and 
furnish  to  the  Commission  upon  request 
all  documentation  relating  to  funds 
received  and  disbursements  made  on 
the  candidate's  behalf  by  other  political 
committees  and  organizations 
associated  with  the  candidate, 

(9)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  permit  an 
audit  and  examination  pursuant  to  11 
CFR  part  9038  of  all  receipts  and 
disbursements  including  those  made  by 
the  candidate,  all  authorized 
committee(s)  and  any  agent  or  person 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s). 
The  candidate  and  authorized 
committee(s)  shall  facilitate  the  audit  by 
making  available  in  one  central  location, 
office  space,  records  and  such  personnel 
as  are  necessary  to  conduct  the  audit 
and  examination,  and  shall  pay  any 
amounts  required  to  be  repaid  under  11 
CFR  parts  9038  and  9039. 

(10)  The  candidate  and  the 
candidate's  authorized  committee{s)  will 
submit  the  name  and  mailing  address  of 
the  person  who  is  entitled  to  receive 
matching  fund  payments  on  behalf  of 
the  candidate  and  the  name  and  address 
of  the  national  or  State  bank  designated 
by  the  candidate  as  a  campaign 
depository  as  required  by  11  CFR  part 
103  and  11  CFR  9037.3.  Changes  in  the 
information  required  by  this  paragraph 
shall  not  be  effective  until  submitted  to 
the  Commission  in  a  letter  signed  by  the 
candidate  or  the  Committee  treasurer. 

(11)  The  candidate  and  the 
candidate's  authorized  committee(s)  will 
prepare  matching  fund  submissions  in 
accordance  with  the  Federal  Election 
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Commission's  Guideline  for  Presentation 
in  Good  Order. 

(12)  The  candidate  and  the 
candidate's  authorized  committee(s)  will 
comply  with  the  applicable 
requirements  of  2  U.S.C.  431  et  seq.:  26 
U.SC.  9031  et  seq.  and  the  Commission's 
regulations  at  11  CFR  parts  100-116.  and 
9031-9039. 

(13)  The  candidate  and  the 
candidate's  authorized  committee(s)  will 
pay  any  civil  penalties  included  in  a 
conciliation  agreement  imposed  under  2 
U.S.C.  437g  against  the  candidate,  any 
authorized  committee  of  the  candidate 
or  any  agent  thereof. 

§  9033.2    CandMat*  and  commmea 
cartiflcationa;  thraahoid  aubmiaalon. 

(a)  General.  (1)  A  candidate  seeking 
to  become  eligible  to  receive 
Presidential  primary  matching  fund 
payments  shall  make  the  certifications 
set  forth  in  11  CFR  9033,2(b)  to  the 
Commission  in  a  written  statement 
signed  by  the  candidate.  The  candidate 
may  submit  the  letter  containing  the 
required  certifications  at  any  time  after 
January  1  of  the  year  immediately 
preceding  the  Presidential  election  year. 

(2)  The  Commission  will  not  consider 
a  candidate's  threshold  submission  until 
the  candidate  has  submitted  candidate 
certifications  that  meet  the  requirements 
of  this  section. 

(b)  Certifications.  (1)  The  candidate 
shall  certify  that  he  or  she  is  seeking 
nomination  by  a  political  party  to  the 
Office  of  President  in  more  than  one 
State.  For  purposes  of  this  section,  in 
order  for  a  candidate  to  be  deemed  to  be 
seeking  nomination  by  a  political  party 
to  the  office  of  President,  the  party 
whose  nomination  the  candidate  seeks 
must  have  a  procedure  for  holding  a 
primary  election,  as  defined  in  11  CFR 
9032.7,  fcr  nomination  to  that  office.  For 
purposes  of  this  section,  the  term 
"political  party"  means  an  association, 
committee  or  organization  which 
nominates  an  individual  for  election  to 
the  office  of  President.  The  fact  that  an 
association,  committee  or  organization 
qualifies  as  a  political  party  under  this 
section  does  not  affect  the  party's  status 
as  a  national  political  party  for  purposes 
ofZU.S.C.  441a(a)(l)(B)and 
441a(a)(2)(B). 

(2)  The  candidate  and  the  candidate's 
authorized  committee(s)  shall  certify 
that  they  have  not  incurred  and  will  not 
incur  expenditures  in  connection  with 
the  candidate's  campaign  for 
nomination,  which  expenditures  are  in 
excess  of  the  limitations  under  11  CFR 
part  903.5. 

(3)  The  candidate  and  the  candidate's 
authorized  committee(s)  shall  certify; 


(i)  That  they  have  received  matchable 
contributions  totaling  more  than  $5,000 
in  each  of  at  least  20  States:  and 

(ii)  That  the  matchable  contributions 
are  from  individuals  who  are  residents 
of  the  State  for  which  their  contributions 
are  submitted. 

(iii)  A  maximum  of  $250  of  each 
individual's  aggregate  contributions  will 
be  considered  as  matchable 
contributions  for  the  purpose  of  meeting 
the  thresholds  of  this  section. 

(iv)  For  purposes  of  this  section. 
contributions  of  an  individual  who 
maintains  residences  in  more  than  one 
State  may  only  be  counted  toward  the 
$5,000  threshold  for  the  State  from 
which  the  earliest  contribution  was 
made  by  that  contributor. 

(c)  Threshold  submission.  To  become 
eligible  to  receive  matching  payments, 
the  candidate  shall  submit 
documentation  of  the  contributions 
described  in  11  CFR  9033.2(b)(3)  to  the 
Commission  for  review.  The  submission 
shall  follow  the  format  and  requirements 
of  11  CFR  9036.1. 

§  9033.3    Expenditure  limitation 
certification. 

(a)  If  the  Commission  makes  an  initial 
determination  that  a  candidate  or  the 
candidate's  authorized  committee(s) 
have  knowingly  and  substantially 
exceeded  the  expenditure  limitations  at 
11  CFR  part  9035  prior  to  that 
candidate's  application  for  certification, 
the  Commission  may  make  an  initial 
determination  that  the  candidate  is 
ineligible  to  receive  matching  funds. 

(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination,  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  The  candidate  may 
submit,  within  20  calendar  days  after 
service  of  the  Commission's  notice, 
written  legal  or  factual  materials,  in 
accordance  with  11  CFR  9033.10(b), 
demonstrating  that  he  or  she  has  not 
knowingly  and  substantially  exceeded 
the  expenditure  limitations  at  11  CFR 
part  9035. 

(c)  A  final  determination  of  the 
candidate's  ineligibility  will  be  made  by 
the  Commission  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(c). 

(d)  A  candidate  who  receives  a  final 
determination  of  ineligibility  under  11 
CFR  9033.3(c)  shall  be  ineligible  to 
receive  matching  fund  payments  under 
11  CFR  9034.1. 

§  9033.4    Matching  payment  eligibility 
ttireahold  requirements. 

(a)  The  Commission  will  examine  the 
submission  made  under  11  CFR  9033.1 
and  9033.2  and  either — 


(1)  Make  a  determination  that  the 
candidate  has  satisfied  the  minimum 
contribution  threshold  requirements 
under  11  CFR  9033.2(c);  or 

(2)  Make  an  initial  determination  that 
the  candidate  has  failed  to  satisfy  the 
matching  payment  threshold 
requirements.  The  Commission  will 
notify  the  candidate  of  its  initial 
determination  in  accordance  with  the 
procedures  outlined  in  11  CFR 
9033.10(b).  The  candidate  may,  within  30 
calendar  days  after  service  of  the 
Commission's  notice,  satisfy  the 
threshold  requirements  or  submit  in 
accordance  with  11  CFR  9033.10(b) 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  has  satisfied 
those  requirements.  A  final 
determination  by  the  Commission  that 
the  candidate  has  failed  to  satisfy 
threshold  requirements  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(c). 

(b)  In  evaluating  the  candidate's 
submission  under  11  CFR  9033.1  and 
9033.2,  the  Commission  may  consider 
other  information  in  its  possession, 
including  but  not  limited  to  past  actions 
of  the  candidate  in  an  eariier  publicly- 
financed  campaign,  that  is  relevant  to  a 
determination  regarding  the  candidate's 
eligibility  for  matching  funds. 

(c)  The  Commission  will  make  its 
examination  and  determination  under 
this  section  as  soon  as  practicable. 
During  the  Presidential  election  year,  the 
Commission  will  generally  complete  its 
review  and  make  its  determination 
within  15  business  days. 

§  9033.5    Determination  of  ineligibility  date. 

The  candidate's  date  of  ineligibility 
shall  be  whichever  date  by  operation  of 
11  CFR  9033.5  (a),  (b)  or  (c)  occurs  first. 
After  the  candidate's  date  of 
ineligibility,  he  or  she  may  only  receive 
matching  payments  to  the  extent  that  he 
or  she  has  not  outstanding  campaign 
obligations  as  defined  in  11  CFR  9034.5. 

(a)  Inactive  candidate.  The 
ineligibility  date  shall  be  the  day  on 
which  an  individual  ceases  to  be  a 
candidate  because  he  or  she  is  not 
actively  conducting  campaigns  in  more 
than  one  State  in  connection  with 
seeking  the  Presidential  nomination. 
This  date  shall  be  the  earliest  of— 

(1)  The  date  the  candidate  publicly 
announces  that  he  or  she  will  not  be 
actively  conducting  campaigns  in  more 
than  one  State;  or 

(2)  The  date  the  candidate  notifies  the 
Commission  by  letter  that  he  or  she  is 
not  actively  conducting  campaigns  in 
more  than  one  State;  or 

(3)  The  date  which  the  Commission 
determines  under  11  CFR  9033,6  to  be 


Federal  Register  /  Vol.  56,  No.  1  /  Wednesday,  January  2.  1991  /  Proposed  Rules 


the  date  that  the  candidate  is  not 
actively  seeking  election  in  more  than 
one  State. 

(b)  Insufficient  votes.  The  ineligibility 
date  shall  be  the  30th  day  following  the 
date  of  the  second  consecutive  primary 
election  in  which  such  individual 
receives  less  than  10  percent  of  the 
number  of  popular  votes  cast  for  all 
candidates  of  the  same  party  for  the 
same  office  in  that  primary  election,  if 
the  candidate  permitted  or  authorized 
his  or  her  name  to  appear  on  the  ballot, 
unless  the  candidate  certifies  to  the 
Commission  at  least  25  business  days 
prior  to  the  primary  that  he  or  she  will 
not  be  an  active  candidate  in  the 
primary  involved. 

(1)  The  Commission  may  refuse  to 
accept  the  candidate's  certification  if  it 
determines  under  11  CFR  9033.7  that  the 
candidate  is  an  active  candidate  in  the 
primary  involved. 

(2)  For  purposes  of  this  paragraph,  if 
the  candidate  is  running  in  two  primary 
elections  in  different  States  on  the  same 
date,  the  highest  percentage  of  votes  the 
candidate  receives  in  any  one  State  will 
govern.  Separate  primarv'  elections  held 
in  more  than  one  Stale  on  the  same  date 
are  not  deemed  to  be  consecutive 
primaries.  If  two  primary  elections  are 
held  on  the  same  date  in  the  same  Siate 
(e.g..  a  primary  to  select  delegates  to  a 
national  nominating  convention  and  a 
primary  for  the  expression  of  preference 
for  the  nomination  of  candidates  for 
election  to  the  office  of  President),  the 
highest  percentage  of  votes  a  candidate 
receives  in  either  election  will  govern.  If 
two  or  more  primaries  are  held  in  the 
same  State  on  different  dates,  the 
earliest  primary  will  govern. 

(3)  If  the  candidate  certifies  that  he  or 
she  will  not  be  an  active  candidate  in  a 
particular  primary,  and  the  Commission 
accepts  that  candidate's  certification, 
the  primary  involved  shall  not  be 
counted  in  determining  the  candidate's 
date  of  ineligibihty  under  paragraph  (b) 
of  this  section,  regardless  of  the 
percentage  of  popular  votes  cast  for  the 
candidate  in  that  primary 

(c)  End  of  matching  payment  pt'riod. 
The  ineligibility  date  shall  be  the  last 
day  of  the  matching  payment  period  for 
the  candidate  as  specified  in  11  CFR 
9032.6. 

(d)  Reestablishment  of  eligibility.  If 
the  Commission  has  determined  that  a 
candidate  is  ineligible  under  11  CFR 
9033.5  (a)  or  (b),  the  candidate  may 
reestablish  eligibility  to  receive 
m;itrhing  funds  under  11  CFR  9033.8. 

$  9033.6    Determination  of  inactive 
candidacy. 

(a)  General.  The  Commission  may,  on 
the  basis  of  the  factors  listed  in  1 1  CFR 


9033.6(b)  below,  make  a  determination 
that  a  candidate  is  no  longer  actively 
seeking  nomination  for  election  in  more 
than  one  State.  Upon  a  final 
determination  by  the  Commission  that  a 
candidate  is  inactive,  that  candidate 
will  become  ineligible  as  provided  in  11 
CFR  9033.5. 

(b)  Factors  considered.  In  making  its 
determination  of  inactive  candidacy,  the 
Commission  may  consider,  but  is  not 
limited  to  considering,  the  following 
factors: 

(1)  The  frequency  and  type  of  public 
appearances,  speeches,  and 
advertisements; 

(2)  Campaign  activity  with  respect  to 
soliciting  contributions  or  making 
expenditures  for  campaign  purposes; 

(3)  Continued  employment  of 
campaign  persoruiel  or  the  use  of 
volunteers: 

(4)  The  release  of  committed 
delegates; 

(5)  The  candidate  urges  his  or  her 
delegates  to  support  another  candidate 
while  not  actually  releasing  committed 
delegates: 

(6)  The  candidate  urges  supporters  to 
support  another  candidate. 

(c)  Initial  determination.  The 
Commission  will  notify  the  candidate  of 
its  initial  determination  in  accordance 
with  the  procedures  outlined  in  11  CFR 
9033.10(b)  and  will  advise  the  candidate 
of  the  date  on  which  active  campaigning 
in  more  than  one  State  ceased.  The 
candidate  may.  within  15  business  days 
after  service  of  the  Commission's  notice, 
submit  in  accordance  with  11  CFR 
9033.10(b)  written  legal  or  factual     • 
materials  to  demonstrate  that  he  or  she 
is  actively  campaigning  in  more  than 
one  State. 

(d)  Final  determination.  A  final 
determination  of  inactive  candidacy  will 
be  made  by  the  Commission  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10tc|. 

§  9033.7    Determination  of  active 
candidacy. 

(a)  Where  a  candidate  certifies  to  the 
Commission  under  11  CFR  9033.5(b)  that 
he  or  she  will  not  be  an  active  candidate 
in  an  upcoming  primary',  the 
Commission  may,  nevertheless,  on  the 
basis  of  factors  listed  in  11  CFR 
9033.6(b).  make  an  initial  determination 
that  the  candidate  is  an  active  candidate 
in  the  primary  involved. 

(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination 
within  10  business  days  of  receiving  the 
candidate's  certification  under  11  CFR 
9033.5(b)  or,  if  the  timing  of  the  activity 
does  not  oermit  notice  during  the  10  day 
period,  as  soon  as  practicable  following 
campaign  activity  by  the  candidate  in 


the  primary  state.  The  Commission  s 
initial  determination  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  Within  10  business 
days  after  service  of  the  Commission's 
notice  the  candidate  may  submit,  in 
accordance  with  11  CFR  9033.10(b). 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  is  not  an 
active  candidate  in  the  primary- 
involved. 

(c)  A  final  determination  by  the 
Commission  that  the  candidate  is  active 
will  be  made  in  accordance  with  the 
procedures  outlined  in  11  CFR 
903310(c). 

§  9033.a    Reestablishment  of  eligibility. 

(a)  Candidates  found  to  l>e  inactive.  A 
candidate  who  has  become  ineligible 
imder  11  CFR  9033.5(a)  on  the  basis  that 
he  or  she  is  not  actively  campaigning  in 
more  than  one  State  may  reestablish 
eligibility  for  matching  payments  by 
submitting  to  the  Commission  evidence 
of  active  campaigning  in  more  than  one 
State.  In  determining  whether  the 
candidate  has  reestablished  eligibility, 
the  Com,T.i3sion  will  consider,  but  is  not 
limited  to  considering,  the  factors  listed 
in  11  CFR  9033.6(b).  The  day  the 
Commission  determines  to  be  the  day 
the  candidate  becomes  active  again  vnll 
be  the  date  on  which  eligibility  is 
reestablished. 

(b)  Candidates  receiving  insufficient 
votes.  A  candidate  determined  to  be 
eligible  under  11  CFR  9033.5(b)  by  failing 
to  obtain  the  required  percentage  of 
votes  in  two  consecutive  primaries  may 
have  his  or  her  eligibility  reestablished 
if  the  candidate  receives  at  least  20 
percent  of  the  total  number  of  votes  cast 
for  candidates  of  the  same  party  for  the 
same  office  in  a  primary  election  held 
subsequent  to  the  date  of  the  election 
which  rendered  the  candidate  ineligible. 

(c)  The  Commission  will  make  its 
determination  under  11  CFR  9033.8  (a)  or 
(b)  without  requiring  the  individual  to 
reestablish  eligibility  under  11  CFR 
9033.1  and  2.  A  candidate  whose 
eligibility  is  reestablished  under  this 
section  may  submit,  for  matching 
payment,  contributions  received  during 
ineligibility.  Any  expenses  incurred 
during  the  period  of  ineligibility  that 
would  have  been  considered  qualified 
campaign  expenses  if  the  candidate  had 
been  eligible  during  that  time  may  be 
defrayed  with  matching  payments. 

§  9033.9    Failure  to  comply  with  dlscJoaura 
requirements  or  expenditure  limitations. 

(a)  !f  the  Commission  receives 
information  indicating  that  a  candidate 
or  his  or  her  authorized  committee(8) 
has  knowingly  and  substantially  failed 
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to  comply  with  the  disclosure 
requirements  of  2  U.S.C.  434  and  11  CFR 
part  104.  or  that  a  candidate  has 
knowingly  and  substantially  exceeded 
the  expenditure  limitations  at  11  CFR 
part  9035.  the  Commission  may  make  an 
initial  determination  to  suspend 
payments  to  that  candidate. 

(b)  The  Commission  will  notify  the 
candidate  of  its  initial  determination  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(b).  The  candidate  will 
be  given  an  opportunity,  within  20 
calendar  days  after  service  of  the 
Commission's  notice,  to  comply  with  the 
above  cited  provisions  or  to  submit  in 
accordance  with  11  CFR  9033.10(b) 
written  legal  or  factual  materials  to 
demonstrate  that  he  or  she  is  not  in 
violation  of  those  provisions. 

(c)  Suspension  of  payments  to  a 
candidate  will  occur  upon  a  final 
determination  by  the  Commission  to 
suspend  payments.  Such  final 
determination  will  be  made  in 
accordance  with  the  procedures  outlined 
in  11  CFR  9033.10(c). 

(d)(1)  A  candidate  whose  payments 
have  been  suspended  for  failure  to 
comply  with  reporting  requirements  may 
become  entitled  to  receive  payments  if 
he  or  she  subsequently  files  the  required 
reports  and  pays  or  agrees  to  pay  any 
civil  or  criminal  penalties  resulting  from 
failure  to  comply. 

(2)  A  candidate  whose  payments  are 
suspended  for  exceeding  the 
expenditure  limitations  shall  not  be 
entitled  to  receive  further  matching 
payments  under  11  CFR  9034,1. 

S  9033.10    Procedures  for  Initial  and  final 
determinations. 

(a)  Gerercl.  The  Commission  will 
follow  the  procedures  set  forth  in  this 
section  when  making  an  initial  or  final 
determination  based  on  any  of  the 
following  reasons. 

(1)  The  candidate  has  knowingly  and 
substantially  exceeded  the  expenditure 
limitations  of  11  CFR  part  9035  prior  to 
the  candidate's  application  for 
certification,  as  provided  in  11  CFR 
9033.3; 

(2)  The  candidate  has  failed  to  satisfy 
the  matching  payment  threshold 
requirements  as  provided  in  11  CFR 
9033.4. 

(3)  The  candidate  is  no  longer  actively 
seeking  nomination  in  more  than  one 
state,  as  provided  in  11  CFR  9033.6; 

(4)  The  candidate  is  an  active 
candidate  in  an  upcoming  primary 
despite  the  candidate's  assertion  to  the 
contrary,  as  provided  in  11  CFR  9033,7; 

(5)  The  Commission  receives 
information  indicating  that  the 
candidate  has  knowingly  and 
substantially  failed  to  comply  with  the 


disclosure  requirements  or  exceeded  the 
expenditure  limits,  as  provided  In  11 
CFR  9033.9:  or 

[6]  The  Commission  receives 
information  indicating  that  substantial 
assets  of  the  candidate's  authorized 
committee  have  been  undervalued  or 
not  included  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations  or  that  the  amount  of 
outstanding  campaign  obligations  has 
been  otherwise  overstated  in  relation  to 
committee  assets,  as  provided  in  11  CFR 
9034,5(g). 

(b)  Initial  determination.  If  the 
Commission  makes  an  Initial 
determination  that  a  candidate  may  not 
receive  matching  funds  for  one  or  more 
of  the  reasons  indicated  in  11  CFR 
9033.10(a).  the  Commission  will  notify 
the  candidate  of  its  initial 
determination.  The  notification  will  give 
the  legal  and  factual  reasons  for  the 
determination  and  advise  the  candidate 
of  the  evidence  on  which  the 
Commission's  initial  determination  is 
based.  The  candidate  will  be  given  an 
opportunity  to  comply  with  the 
requirements  at  issue  or  to  submit, 
within  the  time  provided  by  the  relevant 
section  as  referred  to  in  11  CFR 
9033.10(a),  written  legal  or  factual 
materials  to  demonstrate  that  the 
candidate  has  satisfied  those 
requirements.  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(c)  Final  determination.  The 
Commission  will  consider  any  written 
legal  or  factual  materials  timely 
submitted  by  the  candidate  before 
making  its  final  determination.  A  final 
determination  that  the  candidate  has 
failed  to  satisfy  the  requirements  at 
issue  will  be  accompanied  by  a  written 
statement  of  reasons  for  the 
Commission's  action.  This  statement 
will  explain  the  legal  and  factual 
reasons  underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Effect  on  other  determinations.  If 
the  Commission  makes»an  initial 
determination  under  this  section,  but 
decides  to  take  no  further  action  at  that 
time,  the  Commission  may  use  the  legal 
and  factual  bases  on  which  the  initial 
determination  was  based  in  any  future 
repayment  determination  under  11  CFR 
parts  9038  or  9039.  A  determination  by 
the  Commission  under  this  section  may 
be  independent  of  any  Commission 
decision  to  institute  an  enforcement 
proceeding  under  2  U.S.C.  437g. 

(e)  Petitions  for  rehearing.  Following  a 
final  determination  under  this  section, 
the  candidate  may  file  a  petition  for 


rehearing  in  accordance  with  11  CFR 
9038.5(a). 

§9033.11    Documentation  of 
disbursements. 

(a)  Burden  of  proof  Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(8)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  committee(s)  are  qualified  campaign 
expenses  as  defined  in  11  CFR  9032.9. 
The  candidate  and  his  or  her  authorized 
committee(s)  shall  obtain  and  furnish  to 
the  Commission  on  request  any 
evidence  regarding  qualified  campaign 
expenses  made  by  the  candidate,  his  or 
her  authorized  committees  and  agents  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  committee(s)  as  provided  in  11  CFR 
9033.11(b). 

(b)  Documentation  required.  (1)  For 
disbursements  in  excess  of  $200  to  a 
payee,  the  candidate  shall  present 
either: 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement, 
or 

(ii)  If  such  a  receipt  is  not  available,  a 
canceled  check  negotiated  by  the  payee, 
and 

(A)  One  of  the  following  documents 
generated  by  the  payee:  A  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
11  CFR  9033.11(b)(l)(ii)(A)  are  not 
available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  If  neither  a  receipted  bill  as 
specified  in  11  CFR  9033.11  (b)(l)(i)  nor 
the  supposing  documentation  specified 
in  11  CFR  9033.11(b)(l)(ii)  is  available,  a 
canceled  check  negotiated  by  the  payee 
that  states  the  purpose  of  the 
disbursement. 

(iv)  Where  the  supporting 
documentation  required  in  11  CFR 
9033.11(b)(1)  (i),  (ii)  or  (iii)  is  not 
available,  the  candidate  or  committee 
may  present  a  canceled  check  and 
collateral  evidence  to  document  the 
qualified  campaign  expense.  Such 
collateral  evidence  must  show  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  to  permit 
allocation  under  11  CFR  106.2,  such  as  a 
disbursement  which  is  one  of  a  number 
of  documented  disbursements  relating  to 
a  campaign  mailing  or  to  the  operation 
of  a  campaign  office. 
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(2)  For  all  other  disbursements  the 
candidate  shall  present: 

(i)  A  record  disclosing  the 
identification  of  the  payee,  the  amount, 
date  and  purpose  of  the  disbursement,  if 
made  from  a  petty  cash  fund;  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  identification 
of  the  payee,  and  the  amount,  date  and 
y    purpose  of  the  disbursement. 

(3)  For  purposes  of  this  section, 
(i)  Payee  means  the  person  who 

provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  received  $500  or  less 
advanced  for  travel  and/or  subsistence 
and  if  he  or  she  is  the  recipient  of  the 
goods  or  services  purchased. 

(ii)  Purpose  means  the  identification 
of  the  payee,  the  date  and  amount  of  the 
disbursement,  and  a  description  of  the 
goods  or  services  purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records,  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accountfng  systems 
documentation,  matching  fund 
submissions,  and  any  related  materials 
documenting  campaign  receipts  and 
disbursements,  for  a  period  of  three 
years  pursuant  to  11  CFR  102.9(c),  and 
shall  present  these  records  to  the 
Commission  on  request. 

(d)  List  of  capital  and  other  assets — 
(1)  Capital  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
candidate's  authorized  committee(s). 
The  list  shall  include  a  brief  description 
of  each  capital  asset,  the  purchase  price, 
the  date  it  was  acquired,  the  method  of 
disposition  and  the  amount  received  in 
disposition.  For  purposes  of  this  section, 
"capital  asset"  shall  be  defined  in 
accordance  with  11  CFR  9034.5(c)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
S5000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9034.5(cl(2). 

§9033.12    Production  of  computerized 
information. 

(a)  Categories  of  computerized 
information  to  be  provided.  If  the 
candidate  or  the  candidate's  authorized 


committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  listed  in 
paragraphs  {a}(l)  through  (a)(9)  of  this 
section,  the  committee  shall  provide 
computerized  magnetic  media,  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized  information 
at  the  times  specified  in  11  CFR 
9038.1(b)(1): 

(1)  Information  required  by  law  to  be 
maintained  regarding  the  committee's 
receipts  or  disbursements; 

(2)  Records  of  allocations  of 
expenditures  to  particular  state 
expenditure  limits  and  to  the  overall 
expenditure  limit; 

(3)  Disbursements  for  exempt 
fundraising  and  exempt  compliance 
costs,  including  the  allocation  of  salaries 
and  overhead  expenditures; 

(4)  Records  of  allocations  of 
expenditures  for  the  purchase  of 
broadcast  media; 

(5)  Records  used  to  prepare 
statements  of  net  outstanding  campaign 
obligations; 

(6)  Records  used  to  reconcile  bank 
statements; 

(7)  Disbursements  made  and 
reimbursements  received  for  the  cost  of 
transportation,  ground  services  and 
facilities  made  available  to  media 
personnel,  including  records  relating  to 
how  costs  charged  to  media  personnel 
were  determined; 

(8)  Records  relating  to  the  acquisition, 
use  and  disposition  of  capital  assets  or 
other  assets;  and 

(9)  Any  other  information  that  may  be 
used  during  the  Commission's  audit  to 
review  the  committee's  receipts, 
disbursements,  loans,  debts,  obligations, 
bank  reconciliations  or  statements  of 
net  outstanding  campaign  obligations. 

(b)  Obligation  of  computerized 
information  and  technical 
specifications.  The  computerized 
magnetic  media  shall  be  prepared  and 
delivered  at  the  committee's  expense 
and  shall  conform  to  the  technical 
specifications,  including  file 
requirements,  described  in  the  Federal 
Election  Commission's  Computerized 
Magnetic  Media  Requirements  for  Title 
26  Candidates/Committees  Receiving 
Federal  Funding.  The  data  contained  in 
the  computerized  magnetic  media 
provided  to  the  Commission  shall  be 
organized  in  the  order  specified  by  the 
Computerized  Magnetic  Media 
Requirements. 

[c]  Additional  materials  and 
assistance.  Upon  request,  the  committee 
shall  provide  documentation  explaining 
the  computer  system's  software 
capabilities,  such  as  user  guides, 
technical  manuals,  formats,  layouts  and 
other  materials  for  processing  and 


analyzing  the  information  requested. 
Upon  request,  the  committee  shall  also 
make  available  such  personnel  as  are 
necessary  to  explain  the  operation  of  the 
computer  system's  software  and  the 
computerized  information  prepared  or 
maintained  by  the  committee. 

PART  9034— ENTITLEMENTS 

9034  1    Candidate  entitlements. 

9034.2  Matchable  contributions. 

9034.3  Non-matchable  contributions. 

9034.4  Use  of  contributions  and  matching 
payments. 

9034.5  Net  outstanding  campaign 
obligations. 

9034.6  Reimbursements  for  transportation 
and  services  made  available  to  media 
personnel. 

9034.7  Allocation  of  travel  expenditures. 

9034.8  Joint  fundraising 

9034.9  Sale  of  assets  acquired  for 
fundraising  purposes. 

Authority:  26  U.S.C.  9034  and  9039(b). 

§  9034.1    Candidate  entitlements. 

(a)  A  candidate  who  has  been  notified 
by  the  Commission  under  11  CFR  9036.1 
that  he  or  she  has  successfully  satisfied 
eligibility  and  certification  requirements 
is  entitled  to  receive  payments  under  26 
U.S.C.  9037  and  11  CFR  part  9037  in  an 
amount  equal  to  the  amount  of  each 
matchable  campaign  contribution 
received  by  the  candidate,  except  that  a 
candidate  who  has  become  ineligible 
under  11  CFR  9033.5  may  not  receive 
further  matching  payments  regardless  of 
the  date  of  deposit  of  the  underiying 
contributions  if  he  or  she  has  no  net 
outstanding  campaign  obligations  as 
defined  in  11  CFR  9034.5. 

(b)  If  on  the  date  of  ineligibility  a 
candidate  has  net  outstanding  campaign 
obligations  as  defined  under  11  CFR 
9034.5,  that  candidate  may  continue  to 
receive  matching  payments  for 
matchable  contributions  received  and 
deposited  on  or  before  December  31  of 
the  Presidential  election  year  provided 
that  on  the  date  of  payment  there  are 
remaining  net  outstanding  campaign 
obligations,  i.e..  the  sum  of  the 
contributions  received  on  or  after  the 
date  of  ineligibility  plus  matching  funds 
received  on  or  after  the  date  of 
ineligibility  is  less  than  the  candidate's 
net  outstanding  campaign  obligations. 
This  entitlement  will  be  equal  to  the 
lesser  of: 

-     (1)  The  amount  of  contributions 
submitted  for  matching;  or 

(2)  The  remaining  net  outstanding 
campaign  obligations,  (c)  A  candidate 
whose  eligibility  has  been  reestablished 
under  11  CFR  9033.8  or  who  after 
suspension  of  payments  has  met  the 
conditions  set  forth  at  11  CVK  9033.9(d) 
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ii  entitled  to  receive  payments  for 
niatchable  contribntions  for  which 
payments  were  not  received  during  the 
ineligibility  or  suspension  period,  (d) 
The  total  amount  of  payments  to  a 
candidate  under  this  section  shall  not 
exceed  50%  of  the  total  expenditure 
limitation  applicable  under  11  CFR  part 
9035. 

S  9034  2    Matchable  contributions, 
(a)  Contributions  mcetmg  the 
following  requirements  will  be 
considered  matchable  campaign 
contributions. 

(1)  The  contribution  shall  be  a  gift  of 
money  made:  By  an  individual;  by  a 
written  instrument  and  for  the  purpose 
cf  influencing  the  result  of  a  primary 
e'ection. 

(2)  Only  a  maximum  of  $250  of  the 
aggregate  amount  contributed  by  an 
individual  may  be  matched. 

(3)  Before  a  contribution  may  be 
submitted  for  matching,  it  must  actually 
be  received  by  the  candidate  or  any  of 
the  candidate's  authorized  committees 
and  deposited  in  a  designated  campaign 
depository  maintained  by  the 
candidate's  authorized  committee. 

(4)  The  written  instrument  used  in 
making  the  contribution  must  be  dated, 
physically  received  and  deposited  by 
the  candidate  or  authorized  committee 
on  or  after  [anuary  1  of  the  year 
immediately  preceding  the  calendar  of 
the  Presidential  election,  but  no  later 
than  December  31  following  the 
matching  payment  period  as  defined 
under  11  CFR  9032.6.  Donations  received 
by  an  individual  who  is  testing  the 
waters  pursuant  to  11  CFR  100.7(bKl) 
and  100.8(b)(1)  may  be  matched  when 
the  individual  becomes  a  candidate  if 
such  donations  meet  the  requirements  of 
this  section. 

(b)  For  purposes  of  this  section,  the 
term  "wntten  instrument "  means  a 
check  written  on  a  personal,  escrow  or 
trust  account  representing  or  containing 
the  contributor's  personal  funds:  a 
money  order,  or  any  similar  negotiable 
instrument. 

(c)  The  written  instrument  shall  be: 
Payable  on  demand;  and  to  the  order  of, 
or  specirically  endorsed  without 
qualification  to,  the  Presidential 
candidate,  or  his  or  her  authorized 
committee.  The  written  instrument  shall 
contain:  The  full  name  and  signature  of 
the  contributor(s);  the  amount  and  date 
^f  the  contribution;  and  the  mailing 

dress  of  the  conlributor^s). 

(1)  In  cases  of  a  check  drawn  on  a 
joint  checking  account,  the  contributor  is 
considered  to  be  the  owner  whose 
signature  appears  on  the  check. 

(i)  To  be  attributed  equally  to  other 
joint  tenants  of  the  account,  the  check  or 


other  accompanying  written  document 
shall  contain  the  signaturefs]  of  the  joint 
ten3nt(8).  If  a  contribution  on  a  joint 
account  is  to  be  attributed  other  than 
equally  to  the  joint  tenants,  the  check  or 
other  written  documentation  shall  also 
indicate  the  amount  to  be  attributed  to 
each  joint  tenant 

(ii)  In  the  case  of  a  check  for  a 
contribution  attributed  to  more  than  one 
person,  where  it  is  not  apparent  from  the 
f  jce  of  the  check  that  each  contributor  is 
a  joint  tenant  of  the  account,  a  written 
statement  shall  accompany  the  check 
stating  that  the  contribution  was  made 
from  each  individual's  personal  funds  in 
the  amount  so  attributed  and  shall  be 
signed  by  each  contributor. 

(iii)  In  the  case  of  a  contribution 
reattributed  to  a  joint  tenant  of  the 
account,  the  reattribution  shall  comply 
with  the  requirements  of  11  CFR  no.l(k) 
and  the  documentation  described  in  11 
CFR  110.1(11(3).  (5)  and  (6)  shall 
accompany  the  reattributed 
contribution. 

(2)  Contributions  in  the  form  of  checks 
drawn  on  an  escrow  or  trust  account  are 
matchable  contributions,  provided  that: 

(i)  The  contributor  has  equitable 
ownership  of  the  account;  and 

(ii)  The  check  is  accompanied  by  a 
s'atement,  signed  by  each  contributor  to 
whom  all  or  a  portion  of  the  contribution 
is  being  attributed,  together  with  the 
check  number,  amount  and  date  of 
contribution.  This  statement  shall 
specify  that  the  contributor  has 
equitable  ownership  of  the  account  and 
the  account  represents  the  personal 
funds  of  the  contributor. 

(3)  Contributions  in  the  form  of  checks 
written  on  partnership  accounts  or 
accounts  of  unincorporated  associations 
or  businesses  are  matchable 
contributions,  so  long  as: 

(i)  The  check  is  accompanied  by  a 
statement,  signed  by  each  contributor  to 
whom  all  or  a  portion  of  the  contribution 
is  being  attributed,  together  with  the 
check  number,  amount  and  date  of 
contribution.  This  statement  shall 
specify  that  the  contribution  is  made 
with  the  contributor's  personal  funds 
and  that  the  account  on  which  the 
contribution  is  drawn  is  not  maintained 
or  controlled  by  an  incorporated  entity, 
and 

(ii)  The  aggregate  amount  of  the 
contributions  drawn  on  a  partnership  or 
unincorporated  association  or  business 
does  not  exceed  $1,000  to  any  one 
Presidential  candidate  seeking 
nomination. 

(4)  Contributions  in  the  form  of  money 
orders,  cashier's  checks,  or  other  similar 
negotiable  instruments  are  matchable 
contributions,  provided  that: 


(i)  At  the  time  it  is  initially  submitted 
for  matching,  such  instrument  is  signed 
by  each  contributor  and  is  accompanied 
by  a  statement  which  specifies  that  the 
contribution  was  made  in  the  form  of  a 
money  order,  cashiers  check,  traveler's 
check,  or  other  similar  negotiable 
instrument,  with  the  contributor's 
personal  funds; 

(ii)  Such  statement  identifies  the  date 
and  amount  of  the  contribution  made  by 
money  order,  cashier's  check,  traveler's 
check,  or  other  similar  negotiable 
instrument,  the  check  or  serial  number, 
and  the  name  of  the  issuer  of  the 
negotiable  instrument;  and 

(iii)  Such  statement  is  signed  by  each 
contributor. 

(5)  Contributions  in  the  form  of  the 
purchase  price  paid  for  the  admission  to 
any  activity  that  primarily  confers 
private  benefits  in  the  form  of 
entertainment  to  the  contributor  (i.e., 
concerts,  motion  pictures)  are 
matchable.  The  promotional  material 
and  tickets  for  the  event  shall  clearly 
indicate  that  the  ticket  purchase  price 
represents  a  contribution  to  the 
Presidential  candidate. 

(6)  Contributions  in  the  form  of  a 
purchase  price  paid  for  admission  to  an 
activity  that  is  essentially  political  are 
matchable.  An  "essentially  political" 
activity  is  one  the  principal  purpose  of 
which  is  political  speech  or  discussion, 
such  as  the  traditional  political  dinner  or 
reception. 

(7)  Contributions  received  from  a  joint 
fundraising  activity  conducted  in 
accordance  with  11  CFT*  9034.8  are 
matchable,  provided  that  such 
contributions  are  accompanied  by  a 
copy  of  the  joint  fundraising  agreement 
when  they  are  submitted  for  matching. 

§  9034.3    Non-matchable  contributions. 

A  contribution  to  a  candidate  other 
than  one  which  meets  the  requirements 
of  11  CFR  9034.2  is  not  matchable. 
Contributions  which  are  not  matchable 
include,  for  example: 

(a)  In-kind  contributions  of  real  or 
personal  property; 

(b)  A  subscription,  loan,  advance,  or 
deposit  of  money,  or  anything  of  value: 

(c)  A  contract,  promise,  or  agreement, 
whether  or  not  legally  enforceable,  such 
as  a  pledge  card  or  credit  card 
transaction,  to  make  a  contribution  for 
any  such  purposes  (but  a  gift  of  money 
by  written  instrument  is  not  rendered 
unmatchable  solely  because  the 
contribution  was  preceded  by  a  promise 
or  pledge); 

(d)  Funds  from  a  corporation,  labor 
organization,  government  contractor, 
political  committee  as  defined  in  11  CFR 
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100.5  or  any  group  of  persons  other  than 
those  under  11  CFR  9034.2(c)(3): 

(e)  Contributions  which  are  made  or 
accepted  in  violation  of  2  U.S.C.  441a. 
441b.  441c,  441e.  441f,  or  441g; 

(f)  Contributions  in  the  form  of  a 
check  drawn  on  the  account  of  a 
committee,  corporation,  union  or 
government  contractor  even  though  the 
funds  represent  personal  funds 
earmarked  by  a  contributing  individual 
to  a  Presidential  candidate; 

(g)  Contributions  in  the  form  of  the 
purchase  price  paid  for  an  item  with 
significant  intrinsic  and  enduring  value, 
such  as  a  watch: 

(h)  Contributions  in  the  form  of  the 
purchase  price  paid  for  or  otherwise 
induced  by  a  chance  to  participate  in  a 
raffle,  lottery,  or  a  similar  drawing  for 
valuable  prizes: 

(i)  Contributions  which  are  made  by 
persons  without  the  necessary  donative 
intent  to  make  a  gifi  or  made  for  any 
purpose  other  than  to  influence  the 
result  of  a  primary  election; 

(j)  Contributions  of  currency  of  the 
United  States  or  currency  of  any  foreign 
country;  and 

(k)  Contributions  redesignated  for  a 
different  election  or  redesignated  for  a 
legal  and  accounting  compHance  fund 
pursuant  to  11  CFR  9003.3. 

§  9034.4    Use  of  contributions  and 
matct>ing  payments. 

(a)  Qualified  campaign  expenses — (1 ) 
General.  Except  as  provided  in  11  CI'R 
9034.4(b)(3).  all  contributions  received 
by  an  individual  from  the  date  he  or  she 
becomes  a  candidate  and  all  matching 
payments  received  by  the  candidate 
shall  be  used  only  to  defray  qualified 
campaign  expenses  or  to  repay  loans  or 
otherwise  restore  funds  (other  than 
contributions  which  were  received  and 
expended  to  defray  qualified  campaign 
expenses),  which  were  used  to  defray 
qualified  campaign  expenses. 

(2)  Testing  the  waters.  Even  though 
incurred  prior  to  the  date  an  individual 
becomes  a  candidate,  payments  made 
for  the  purpose  of  determining  whether 
an  individual  should  become  a 
candidate,  such  as  those  incurred  in 
conducting  a  poll,  shall  be  considered 
qualified  campaign  expenses  if  the 
individual  subsequently  becomes  a 
candidate  and  shall  count  against  that 
candidate's  limits  under  2  U.S.C. 
441a(b).  See  11  CFR  100.8(b)(1). 

(3)  Winding  down  costs,  (i)  Costs 
associated  with  the  termination  of 
political  activity,  such  as  the  costs  of 
complying  with  the  post  election 
requirements  of  the  Act  and  other 
necessary  administrative  costs 
associated  with  winding  down  the 
campaign,  including  office  space  rental. 


staff  salaries  and  office  supplies,  shall 
be  considered  qualified  campaign 
expenses.  A  candidate  may  receive  and 
use  matching  funds  for  these  purposes 
either  after  he  or  she  has  notified  the 
Commission  in  writing  of  his  or  her 
withdrawal  from  the  campaign  for 
nomination  or  after  the  date  of  the 
party's  nominating  convention,  if  he  or 
she  has  not  withdrawn  before  the 
convention. 

(ii)  If  the  candidate  has  become 
ineligible  due  to  the  operation  of  11  CFR 
9033.5(b),  he  or  she  may  only  receive 
matching  funds  to  defray  costs  incurred 
before  the  candidate's  date  of 
ineligibility,  for  goods  and  services  to  be 
received  before  the  date  of  ineligibility 
and  for  which  written  arrangement  or 
commitment  was  made  on  or  before  the 
candidate's  date  of  ineligibility,  until  the 
candidate  is  eligible  to  receive  winding 
down  costs  under  paragraph  (a)(3)(i)  of 
this  section. 

(4)  Taxes.  Federal  income  taxes  paid 
by  the  committee  on  non-exempt 
function  income,  such  as  interest, 
dividends  and  sale  of  property,  shall  be 
considered  qualified  campaign 
expenses.  These  expenses  shall  not. 
however,  count  against  the  state  or 
overall  expenditure  limits  of  11  CFR 
9035.1(a). 

(b)  Son-qualified  campaign  expenses 
— (1)  General.  The  following  are 
examples  of  disbursements  that  are  not 
qualified  campaign  expenses 

(2)  Excessive  expenditures.  An 
expenditure  which  is  in  excess  of  any  of 
the  limitations  under  11  CFR  part  9035 
shall  not  be  considered  a  qualified 
campaign  expense.  The  Commission  will 
calculate  the  amount  of  expenditures 
attributable  to  the  limitations  in 
accordance  with  11  CFR  9035.1(a)(2).      • 

(3)  Post-ineligibility  expenditures. 
Any  expenses  incurred  after  a 
candidate's  date  of  ineligibility,  as 
determined  under  11  CFR  9033.5.  are  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  under  11  CFR 
9034.4(a)(3).  Any  expenses  incurred 
before  the  candidate's  date  of 
ineligibility  for  goods  and  ser\-ices  to  be 
received  after  the  candidate's  date  of 
ineligibility  are  not  qualified  campaign 
expenses. 

(4)  Civil  or  criminal  penalties.  Civil  or 
criminal  penalties  paid  pursuant  to  the 
Federal  Election  Campaign  Act  are  not 
qualified  campaign  expenses  and  cannot 
be  defrayed  from  contributions  or 
matching  payments.  Any  amounts 
received  or  expended  to  pay  such 
penalties  shall  not  be  considered 
contributions  or  expenditures  but  all 
amounts  so  received  shall  be  subject  to 
the  prohibitions  of  the  Act.  Amounts 
received  and  expended  under  this 


section  shall  be  reported  in  accordance 
with  11  CFR  part  104. 

(5)  Payments  to  candidate.  Payments 
made  to  the  candidate  by  his  or  her 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate  for 
qualified  campaign  expenses,  are  not 
qualified  campaign  expenses. 

(6)  Payments  to  other  authorized 
committees.  Payments,  including 
transfers  and  loans,  to  other  committees 
authorized  by  the  same  candidate  for  a 
different  election  are  not  qualified 
campaign  expenses. 

(7)  Allocable  expenses.  Payments  for 
expenses  subject  to  state  allocation 
under  11  CFR  106.2  are  not  qualified 
campaign  expenses  if  the  records 
retained  are  not  sufficient  to  permit 
allocation  to  any  state,  such  as  the 
failure  to  keep  records  of  the  date  on 
which  the  expense  is  incurred. 

(c)  Repayments.  Repayments  may  be 
made  only  from  the  following  sources: 
Personal  funds  of  the  candidate  (without 
regard  to  the  limitations  of  11  CFR 
9035.2(a)),  contributions  and  matching 
payments  in  the  committee's  account(s), 
and  any  additional  funds  raised  subject 
to  the  limitations  and  prohibitions  of  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended. 

(d)  Transfers  to  other  campaigns — (1) 
Other  Federal  offices.  If  a  candidate  has 
received  matching  funds  and  is 
simultaneously  seeking  nomination  or 
election  to  another  Federal  office,  no 
transfer  of  funds  between  his  or  her 
principal  campaign  committees  or 
authorized  committees  may  be  made. 
See  2  U.S.C.  441a(a)(5)(C)  and  11  CFR 
110.3(c)(5)  and  110.8(d).  A  candidate  will 
be  considered  to  be  simultaneously 
seeking  nomination  or  election  to 
another  Federal  office  if  he  or  she  is 
seeking  nomination  or  election  to  such 
Federal  office  under  11  CFR  110.3(c)(5). 

(2)  General  election.  If  a  candidate 
has  received  matching  funds,  all 
transfers  from  the  candidate's  primary 
election  account  to  a  legal  and 
accounting  compliance  fund  established 
for  the  general  election  must  be  made  in 
accordance  with  11  CFR  9003.3(a)(1)  (ii) 
and  (iii). 

§  9034.5    Net  outstarxiing  campaign 
ot>l)gations. 

(a)  Within  15  calendar  days  after  the 
candidate's  date  of  ineligibility,  as 
determined  under  11  CFR  9033.5.  the 
candidate  shall  submit  a  statement  of 
net  outstanding  campaign  obligations. 
The  candidate's  net  outstanding 
campaign  obligations  under  this  section 
equal  the  difference  between 
paragraphs  (a)  (1)  and  (2)  of  this  section: 
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(1)  The  total  of  all  outstanding 
obligations  for  qualified  campaign 
expenses  as  of  the  candidate's  date  of 
ineligibility  as  determined  under  11  CFR 
9033.5,  plus  estimated  necessary 
winding  down  costs  as  defined  under  11 
CFR  9034.4(a)(3),  less 

(2)  The  total  of: 

(i)  Cash  on  hand  as  of  the  close  of 
business  on  the  last  day  of  eligibility 
(including  all  contributions  dated  on  or 
before  that  date  whether  or  not 
submitted  for  matching:  currency; 
balances  on  deposit  in  banks;  savings 
and  loan  institutions;  and  other 
depository  institutions;  traveler's 
checks;  certificates  of  deposit;  treasury 
bills;  and  any  other  committee 
investments  valued  at  fair  market 
value); 

(ii)  The  fair  market  value  of  capital 
assets  and  other  assets  on  hand:  and 

(lii)  Amounts  owed  to  the  committee 
in  the  form  of  credits,  refunds  of 
deposits,  returns,  receivables,  or  rebates 
of  qualified  campaign  expenses;  or  a 
commercially  reasonable  amount  based 
on  the  collectibility  of  those  credits, 
returns,  receivables  or  rebates. 

(b)  The  amount  submitted  as  the  total 
of  outstanding  campaign  obligations 
under  paragraph  (a)(1)  of  this  section 
shall  not  include  any  accounts  payable 
for  non-qualified  campaign  expenses  nor 
any  amounts  determined  or  anticipated 
to  be  required  as  a  repayment  under  11 
CFR  part  9038  or  any  amounts  paid  to 
secure  a  surety  bond  under  11  CP'R 
9038.5(c). 

(c)(1)  Capital  assets.  For  purposes  of 
this  section,  the  term  "capital  asset" 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  S2000  when 
acquired  by  the  committee.  Property  that 
must  be  valued  as  capital  assets  under 
this  scrtion  includes,  but  is  not  limited 
to,  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidate's  campaign, 
but  does  not  include  property  defined  as 
"other  assets"  under  11  CFR  9034.5(c)(2). 
A  list  of  all  capital  assets  shall  be 
maintained  by  the  Committee  in 
accordance  with  11  CFR  9033.11(d).  The 
fair  market  value  of  capital  assets  may 
be  considered  to  be  the  total  original 
cost  of  such  items  when  acquired  less 
40%,  to  account  for  depreciation,  except 
that  items  acquired  after  the  date  of 
ineligibility  must  be  valued  at  their  fair 
market  value  on  the  date  acquired.  If  the 
candidate  wishes  to  claim  a  higher 
depreciation  percentage  for  an  item,  he 
or  she  must  list  that  capital  asset  on  the 
statement  separately  and  demonstrate, 
through  documentation,  the  fair  market 
value  of  each  such  asset. 


(2)  Other  assets.  The  term  "other 
assets"  means  any  property  acquired  by 
the  committee  for  use  in  raising  funds  or 
as  collateral  for  campaign  loans.  "Other 
assets"  must  be  included  on  the 
candidate's  statement  of  net  outstanding 
campaign  obligations  if  the  aggregate 
value  of  such  assets  exceeds  $5000,  The 
value  of  "other  assets"  shall  be 
determined  by  the  fair  market  value  of 
each  item  on  the  candidate's  date  of 
ineligibility  or  on  the  date  the  item  is 
acquired  if  acquired  after  the  date  of 
ineligibility.  A  list  of  other  assets  shall 
be  maintained  by  the  committee  in 
accordance  with  11  CFR  9033.11(d)(2). 

(d)  Collectibility  of  accounts 
receivable.  If  the  committee  determines 
that  an  account  receivable  of  $500  or 
more,  including  any  credit,  refund, 
return  or  rebate,  is  not  collectible  in 
whole  or  in  part,  the  committee  shall 
demonstrate  through  documentation  that 
the  determination  was  commercially 
reasonable.  The  documentation  shall 
include  records  showing  the  original 
amount  of  the  account  receivable,  copies 
of  correspondence  and  memoranda  of 
communications  with  the  debtor 
showing  attempts  to  collect  the  amount 
due.  and  an  explanation  of  how  the 
lesser  amount  or  full  writeoff  was 
determined. 

(e)  Contributions  received  from  joint 
fundraising  activities  conducted  under 
11  CFR  9034.8  may  be  used  to  pay  a 
candidate's  outstanding  campaign 
obligations. 

(1)  Such  contributions  shall  be 
deemed  monies  available  to  pay 
outstanding  campaign  obligations  as  of 
the  date  these  funds  are  received  by  the 
fundraising  representative  committee 
and  shall  be  included  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations, 

(2)  The  amount  of  money  deemed 
available  to  pay  a  candidate's  net 
outstanding  campaign  obligations  will 
equal  either — 

(i)  An  amount  calculated  on  the  basis 
of  the  predetermined  allocation  formula, 
as  adjusted  for  2  U.S.C.  441a  limitations; 
or 

(ii)  If  a  candidate  receives  an  amount 
greater  than  that  calculated  under  11 
CFR  9034.5  (e)  (2)  (i),  the  amount 
actually  received. 

(f)  The  candidate  shall  submit  a 
revised  statement  of  net  outstanding 
campaign  obligations  with  each 
submission  for  matching  funds 
payments  filed  after  the  candidate's 
date  of  ineligibility.  The  revised 
statement  shall  reflect  the  financial 
status  of  the  committee  as  of  the  close  of 
business  on  the  last  business  day 
preceding  the  date  of  submission  for 
matching  funds.  The  revised  statement 


shall  also  contain  a  brief  explanation  of 
each  change  in  the  committee's  assets 
and  obligations  from  the  previous 
statement. 

(g)  (1)  If  the  Commission  receives 
information  indicating  that  substantial 
assets  of  the  candidate's  authorized 
committee(s)  have  been  undervalued  or 
not  included  in  the  statement  or  that  the 
amount  of  outstanding  campaign 
obligations  has  been  otherwise 
overstated  in  relation  to  committee 
assets,  the  Commission  may  decide  to 
temporarily  suspend  further  matching 
payments  pending  a  final  determination 
whether  the  candidate  is  entitled  to 
receive  all  or  a  portion  of  the  matching 
funds  requested. 

(2)  In  making  a  determination  under 
11  CFR  9034.5(g)(1),  the  Commission  will 
follow  the  procedures  for  initial  and 
final  determinations  under  11  CFR 
9033.10  (b)  and  (c).  The  Commission  will 
notify  the  candidate  of  its  initial 
determination  within  15  business  days 
after  receipt  of  the  candidate's 
statement  of  net  outstanding  campaign 
obligations.  Within  15  business  days 
after  service  of  the  Commission's  notice, 
the  candidate  may  submit  written  legal 
or  factual  materials  to  demonstrate  that 
he  or  she  has  net  outstanding  campaign 
obligations  that  entitle  the  campaign  to 
further  matching  payments. 

(3)  If  the  candidate  demonstrates  that 
the  amount  of  outstanding  campaign 
obligations  still  exceeds  committee 
assets,  he  or  she  may  continue  to 
receive  matching  payments. 

(4)  Following  a  final  determination 
under  this  section,  the  candidate  may 
file  a  petition  for  rehearing  in 
accordance  with  11  CFR  9038.5(a). 

§  9034.6    Reimbursements  for 
transportation  and  services  made  available 
to  media  personnel. 

(a)  If  an  authorized  committee  incurs 
expenditures  for  transportation,  ground 
services  and  facilities  (including  air 
travel,  ground  transportation,  housing, 
meals,  telephone  service,  and 
typewriters)  made  available  to  media 
personnel.  Secret  Service  personnel  or 
national  security  staff,  such 
expenditures  will  be  considered 
qualified  campaign  expenses  subject  to 
the  overall  expenditure  limitations  of  11 
CFR  9035.1(a). 

(b)  If  reimbursement  for  such 
expenditures  is  received  by  a 
committee,  the  amount  of  such 
reimbursement  for  each  media 
representative  shall  not  exceed  either: 
The  m.edia  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available;  or  a  reasonable  estimate  of 
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the  media  representative's  pro  rata 
share  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  A  media  representative's  pro 
rata  share  shall  be  calculated  by 
dividing  the  total  cost  of  the 
transportation  and  services  by  the  total 
number  of  individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  campaign  sta^, 
media  personnel.  Secret  Service 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available.  The  total  amount  of 
reimbursements  received  from  a  media 
representative  under  this  section  shall 
not  exceed  the  actual  pro  rata  cost  of 
the  transportation  and  services  made 
available  to  that  media  representative 
by  more  than  10%. 

(c)  The  total  amount  paid  by  an 
authorized  committee  for  the  cost  of 
transportation  or  for  ground  services 
and  facihties  shall  be  reported  as  an 
expenditure  in  accordance  with  11  CFR 
104.3(b)(2){i).  Any  reimbursement 
received  by  such  committee  for 
transportation  or  ground  services  and 
facilities  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

(d)  (1)  The  Committee  may  deduct 
from  the  amount  of  expenditures  subject 
to  the  overall  expenditure  limitation  of 
11  CFR  9035.1(a)  the  amount  of 
reimbursements  received  in  pajTnenl  for 
the  actual  cost  of  transportation  and 
services  described  in  paragraph  (a)  of 
this  section.  This  deduction  shall  not 
exceed  the  amount  the  committee 
expended  for  the  actual  cost  of 
transportation  and  services  provided. 
The  committee  may  also  deduct  from  the 
overall  expenditure  limitation  an 
additional  amount  of  reimbursements 
received  equal  to  3%  of  the  actual  cost  of 
transportation  and  services  provided 
under  this  section  as  the  administrative 
cost  io  the  committee  of  providing  such 
services  and  seeking  reimbursement  for 
them.  If  the  committee  has  incurred 
higher  administrative  costs  in  providing 
these  services,  the  committee  must 
document  the  total  cost  incurred  for 
such  services  in  order  to  deduct  a  higher 
amount  of  reimbursements  received 
from  the  overall  expenditure  limitation. 
Amounts  paid  by  the  committee  for 
transportation,  services  and 
administrative  costs  for  which  no 
reimbursement  is  received  will  be 
considered  qualified  campaign  expenses 
subject  to  the  overall  expenditure 
limitation  in  accordance  with  paragraph 
(a)  of  this  section. 


(2)  For  the  purposes  of  this  section, 
"administrative  costs"  shall  include  all 
costs  incurred  by  the  committee  for 
making  travel  arrangements  and  for 
seeking  reimbursements,  whether 
performed  by  committee  staff  or 
independent  contractors. 

§  9034.7    ANocatJon  o!  travel  expenditure*. 

(a)  Notwithstanding  the  provisions  of 
11  CFR  part  106,  expenditures  for  travel 
relating  to  the  campaign  of  a  candidate 
seeking  nomination  for  election  to  the 
office  of  President  by  any  individual, 
including  a  candidate,  shall,  pursuant  to 
the  provisions  of  11  CFR  9034.7(b),  be 
qualified  campaign  expenses  and  be 
reported  by  the  candidate's  authorized 
committee(s)  as  expenditures. 

(b)  (1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  pomt  of  origin  of  the  trip  to 
the  first  campaign-related  stop  and  from 
that  stop  through  each  subsequent 
campaign-related  stop,  back  to  the  point 
of  origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  for  Commission 
inspcciion. 

(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  v\ith  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection. 

(5)  If  any  individual,  including  a 
candidate,  uses  government  conveyance 
or  accommodations  paid  for  by  a 
government  entity  for  campaign-related 
travel,  the  candidate's  authorized 
committee  shall  pay  the  appropriate 
government  entity  an  amount  equal  to; 

(i)  The  first  class  commercial  air  fare 
plus  the  cost  of  other  services,  in  the 
case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  service; 
or 

(ii)  The  commercial  charter  rate  plus 
the  cost  of  other  services,  in  the  case  of 
travel  to  a  city  not  served  by  a  regularly 
scheduled  commercial  service. 

(6)  Travel  expenses  of  a  candidate's 
spoiiSt  and  family  when  accompanying 
the  candidate  on  campaign-related 


travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 

expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  will  be 
treated  as  qualified  campaign  expenses 
and  reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  traveling  for  campaign 
purposes  will  be  a  qualified  campaign 
expense  and  shall  be  reported  by  the 
committee  as  an  expenditure 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the 
total  number  of  passengers  transported. 
The  amount  which  is  a  qualified 
campaign  expense  and  a  reportable 
expenditure  shall  be  calculated  in 
accordance  with  the  formula  set  forth  at 
11  CFR  9034.7(b)(2)  on  the  basis  of  the 
actual  cost  per  passenger  multiplied  by 
the  number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9034.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

§  9034.8    Joint  fundraising. 

(a)  General — (1)  Permissible 
participants.  Presidential  primar>' 
candidates  who  receive  matching  funds 
under  this  subchapter  may  engage  in 
joint  fundraising  with  other  candidates, 
political  committees  or  unregistered 
committees  or  organizations. 

(2)  Use  of  funds.  Contributions 
received  as  a  result  of  a  candidate's 
participation  m  a  joint  fundraising 
activity  under  this  section  may  be — 

(i)  Submitted  for  matching  purposes  in 
accordance  with  the  requirements  of  11 
CFR  9034.2  and  the  Federal  Election 
Commission's  Guideline  for  Presentation 
in  Good  Order 

(ii)  Used  to  pay  a  candidate's  net 
outstanding  campaign  obligations  as 
provided  mil  CFR  9034.5; 

(iii)  Used  to  defray  qualified  campaign 
expenses; 

(iv)  Used  to  defray  exempt  legal  and 
accounting  costs;  or 

(v)  If  in  excess  of  a  candidate's  net 
outstanding  campaign  obligations  or 
expenditure  limit,  used  in  any  manner 
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consistent  with  11  CFR  113.2.  including 
repayment  of  funds  under  11  CFR  part 

9038. 

(b)  Fundraising  representatives— {\) 
Establishment  or  selection  of 
fundraising  representative.  The 
participants  in  a  joint  fundraising  effort 
under  this  section  shall  either  establish 
a  separate  committee  or  select  a 
participating  committee,  to  act  as 
fundraising  representative  for  all 
participants.  The  fundraising 
representative  shall  be  a  reporting 
political  committee  and  an  authorized 
committee  of  each  candidate.  If  the 
participants  establish  a  separate 
committee  to  act  as  the  fundraising 
representative,  the  separate  committee 
shall  not  be  a  participant  in  any  other 
joint  fundraising  effort. 

(2)  Separate  fundraising  committee  as 
fundraising  representative.  A  separate 
fundraising  committee  established  by 
the  participants  to  act  as  fundraising 
representative  for  all  participants 
shall— 

(i)  Be  established  as  a  reporting 
pohtical  committee  under  11  CFR  100.5; 

(ii)  Collect  contributions; 

(iii)  Pay  fundraising  costs  from  gross 
proceeds  and  funds  advanced  by 
participants;  and 

(iv)  Disburse  net  proceeds  to  each 
participant. 

(3)  Participating  committee  as 
fundraising  representative.  A 
participant  selected  to  act  as  fundraising 
representative  for  all  participants 
shall— 

(i)  Be  a  political  committee  as  defined 
in  11  CFR  100.5; 

(ii)  Collect  contributions;  however, 
other  participants  may  also  collect 
contributions  and  then  forward  them  to 
the  fundraising  representative  as 
required  by  11  CFR  102.8; 

(iii)  Pay  fundraising  costs  from  gross 
proceeds  and  funds  advanced  by 
participants;  and 

(iv)  Disburse  net  proceeds  to  each 
participant. 

(4)  Independent  fundraising  agent. 
The  participants  or  the  fundraising 
represrnt.itive  may  hire  a  commercial 
fundraising  firm  or  other  agent  to  assist 
in  conducting  the  joint  fundraising 
activity.  In  that  case,  however,  the 
fundraising  representative  shall  still  be 
responsible  for  ensuring  that  the 
recordkeeping,  reporting  and 
documentation  requirements  set  forth  in 
this  subchapter  are  met. 

(c)  Joint  fundraising  procedures.  Any 
joint  fundraising  activity  under  this 
section  shall  be  conducted  in 
accordance  with  the  following 
requirements: 

(1)  Written  agreement.  The 
participants  in  a  joint  fundraising 


activity  shall  enter  into  a  written 
agreement,  whether  or  not  all 
participants  are  political  committees 
under  11  CFR  1005.  The  written 
agreement  shall  identify  the  fundraising 
representative  and  shall  state  a  formula 
for  the  allocation  of  fundraising 
proceeds.  The  formula  shall  b€  stated  as 
th€  percentage  of  each  contribution 
received  to  be  allocated  to  each 
participant.  The  fundraising 
representative  shall  retain  the  written 
agreement  for  a  period  of  three  years 
and  shall  make  it  available  to  the 
Commission  on  request. 

(2)  Funds  advanced  for  fundraising 
costs,  (i)  Except  as  provided  in  11  CFR 
9034.8(c)(2)(ii),  the  amount  of  funds 
advanced  by  each  participant  for 
fundraising  costs  shall  be  in  proportion 
to  the  allocation  formula  agreed  upon 
under  11  CFR  9034.8(c)(1). 

(ii)  A  participant  may  advance  more 
than  its  proportionate  share  of  the 
fundraising  costs;  however,  the  amount 
advanced  which  is  in  excess  of  the 
participant's  proportionate  share  shall 
not  exceed  the  amount  that  participant 
could  legally  contribute  to  the  remaining 
participants.  See  11  CFR  102.12(c)(2). 
part  110,  and  9034.4(b)(6). 

(3)  Fundraising  notice.  In  addition  to 
any  notice  required  under  11  CFR  110.11. 
a  joint  fundraising  notice  shall  be 
included  with  every  solicitation  for 
contributions, 

(i)  This  notice  shall  include  the 
following  information: 

(A)  The  names  of  all  committees 
participating  in  the  joint  fundraising 
activity  whether  or  not  such  committees 
are  political  committees  under  11  CFR 
100.5; 

(B)  The  allocation  formula  to  be  used 
for  distributing  joint  fundraising 
proceeds; 

(C)  A  statement  informing 
contributors  that,  notwithstanding  the 
stated  allocation  formula,  they  may 
designate  their  contributions  for  a 
particular  participant  or  participants; 
and 

(D)  A  statement  informing 
contributors  that  the  allocation  formula 
may  change  if  a  contributor  makes  a 
contribution  which  would  exceed  the 
amount  that  contributor  may  give  to  any 
participant. 

(ii)  If  one  or  more  participants  engage 
in  the  joint  fundraising  activity  solely  to 
satisfy  outstanding  debts,  the  notice 
shall  also  contain  a  statement  informing 
contributors  that  the  allocation  formula 
may  change  if  a  participant  receives 
sufficient  funds  to  pay  its  outstanding 
debts. 

(4)  Separate  depository  account,  (i) 
The  participants  or  the  fundraising 
representative  shall  establish  a  separate 


depository  account  to  be  used  solely  for 
the  receipt  and  disbursement  of  the  joint 
fundraising  proceeds.  All  contributions 
deposited  into  the  separate  depository 
account  must  be  permissible  under  title 
2,  United  States  Code.  Each  political 
committee  shall  amend  its  Statement  of 
Organization  to  reflect  the  account  as  an 
additional  depository, 

(ii)  The  fundraising  representative 
shall  deposit  all  joint  fundraising 
proceeds  in  the  separate  depository 
account  within  ten  days  of  receipt  as 
required  by  11  CFT.  103.3.  The 
fundraising  representative  may  delay 
distribution  of  the  fundraising  proceeds 
to  the  participants  until  all  contributions 
are  received  and  all  expenses  are  paid. 

(iii)  For  contribution  reporting  and 
limitation  purposes,  the  date  of  receipt 
of  a  contribution  by  a  participating 
political  committee  is  the  date  that  the 
contribution  is  received  by  the 
fundraising  representative.  The 
fundraising  representative  shall  report 
contributions  in  the  reporting  period  in 
which  they  are  received.  Participating 
political  committees  shall  report  joint 
fundraising  proceeds  in  accordance  with 
11  CFR  9034.8(c)(9)  when  such  funds  are 
received  from  the  fundraising 
representative. 

(5)  Recordkeeping  requirements,  (i) 
The  fundraising  representative  and 
participating  committees  shall  screen  all 
contributions  received  to  insure  that  the 
prohibitions  and  limitations  of  11  CFR 
parts  110  and  114  are  observed. 
Participating  political  committees  shall 
make  their  contributor  records  available 
to  the  fundraising  representative  to 
enable  the  fundraising  representative  to 
carry  out  its  duty  to  screen 
contributions. 

(ii)  The  fundraising  representative 
shall  collect  and  retain  contributor 
information  with  regard  to  gross 
proceeds  as  required  under  11  CFR  102.8 
and  shall  also  forward  such  information 
to  participating  political  committees, 
(iii)  The  fundraising  representative 
shall  retain  the  records  required  under 
11  CFR  9033.11  regarding  fundraising 
disbursements  for  a  period  of  three 
years.  Commercial  fundraising  firms  or 
agents  shall  forward  such  information  to 
the  fundraising  representative. 

(6)  Contribution  limitations.  Except  to 
the  extent  that  the  contributor  has 
previously  contributed  to  any  of  the 
participants,  a  contributor  may  make  a 
contribution  to  the  joint  fundraising 
effort  which  contribution  represents  the 
total  amount  that  the  contributor  could 
contribute  to  all  of  the  participants 
under  the  applicable  limits  of  11  CFR 
liai  and  110.2. 
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(7)  Allocation  of  gross  proceeds,  (i) 
The  fundraising  representative  shall 
allocate  proceeds  according  to  the 
formula  stated  in  the  fundraising 
agreement.  Each  contribution  received 
shall  be  allocated  among  the 
participants  in  accordance  with  the 
allocation  formula,  unless  the 
circumstances  described  in  paragraphs 
(c)(7)  (ii),  (iii)  or  (iv)  of  this  section 
apply.  Funds  may  not  be  distributed  or 
reallocated  so  as  to  maximize  the 
matchability  of  the  contributions. 

(ii)  If  distribution  according  to  the 
allocation  formula  extinguishes  the 
debts  of  one  or  more  participants  or  if 
distribution  under  the  formula  results  in 
a  violation  of  the  contribution  limits  of 
11  CFR  110.1(b),  the  fundraising 
representative  may  reallocate  the 
surplus  fund.  The  fundraising 
representative  shall  not  reallocate  funds 
so  as  to  allow  candidates  seeking  to 
extinguish  outstanding  debts  to  rely  on 
the  receipt  of  matching  funds  to  pay  the 
remainder  of  their  debts;  rather,  all 
funds  to  which  a  participant  is  entitled 
under  the  allocation  formula  shall  be 
deemed  funds  available  to  pay  the 
candidate's  outstanding  campaign 
obligations  as  provided  in  11  CFR 
9034.5(c). 

(iii)  Reallocation  shall  be  based  upon 
the  remaining  participant's 
proportionate  shares  under  the 
allocation  formula.  If  reallocation  results 
in  a  violation  of  a  contributor's  limit 
under  11  CFR  110.1,  the  fundraising 
representative  shall  return  to  the 
contributor  the  amount  of  the 
contribution  that  exceeds  the  limit. 

(iv)  Earmarked  contributions  which 
exceed  the  contributor's  limit  to  the 
designated  participant  under  11  CFR 
part  110  may  not  be  reallocated  by  the 
fundraising  representative  without  the 
prior  written  permission  of  the 
contributor.  A  written  instrument  made 
payable  to  one  of  the  participants  shall 
be  considered  an  earmarked 
contribution  unless  a  written  statement 
by  the  contributor  indicates  that  it  is 
intended  for  inclusion  in  the  general 
proceeds  of  the  fundraising  activity. 

(8)  Allocation  of  expenses  and 
distribution  of  net  proceeds,  (i)  If 
participating  committees  are  not 
affiliated  as  defined  in  11  CFR  110.3 
prior  to  the  joint  fundraising  activity  and 
are  not  committees  of  the  same  political 
party: 

(A)  After  gross  contributions  are 
allocated  among  the  participants  under 
11  CFR  9034.8(c)(7),  the  fundraising 
representative  shall  calculate  each 
participant's  share  of  expenses  based  on 
the  percentage  of  the  total  receipts  each 
participant  has  been  allocated.  'To 
calculate  each  participant's  net 


proceeds,  the  fundraising  representative 
shall  subtract  the  participant's  share  of 
expenses  from  the  amount  that 
participant  has  been  allocated  from 
gross  proceeds. 

(B)  A  participant  may  only  pay 
expenses  on  behalf  of  another 
participant  subject  to  the  contribution 
limits  of  11  CFR  part  110.  See  also  11 
CFR  9034.4(b)(6), 

(C)  The  expenses  from  a  series  of 
fundraising  events  or  activities  shall  be 
allocated  among  the  participants  on  a 
per-event  basis  regardless  of  whether 
the  participants  change  or  remain  the 
same  throughout  the  series. 

(ii)  If  participating  committees  are 
affiliated  as  defined  in  11  CFR  110.3 
prior  to  the  joint  fundraising  activity  or 
if  participants  are  party  committees  of 
the  same  political  party,  expenses  need 
not  be  allocated  among  those 
participants.  Payment  of  such  expenses 
by  an  unregistered  committee  or 
organization  on  behalf  of  an  affiliated 
political  committee  may  cause  the 
unregistered  organization  to  become  a 
political  committee. 

(iii)  Payment  of  expenses  may  be 
made  from  gross  proceeds  by  the 
fundraising  representative. 

(9)  Reporting  of  receipts  and 
disbursements — (i)  Reporting  receipts. 
(A)  The  fundraising  representative  shall 
report  all  funds  received  in  the  reporting 
period  in  which  they  are  received.  Each 
Schedule  A  filed  by  the  fundraising 
representative  under  this  section  shall 
clearly  indicate  that  the  contributions 
reported  on  that  schedule  represent  joint 
fundraising  proceeds. 

(B)  After  distribution  of  net  proceeds, 
each  participating  political  committee 
shall  report  its  share  of  net  proceeds 
received  as  a  transfer-in  from  the 
fundraising  representative.  Each 
participating  political  committee  shall 
also  file  a  memo  Schedule  A  itemizing 
its  share  of  gross  receipts  as 
contributions  from  original  contributors 
to  the  extent  required  under  11  CFR 
104.3(a). 

(ii)  Reporting  disbursements.  The 
fundraising  representative  shall  report 
all  disbursements  in  the  reporting  period 
in  which  they  are  made.  Each 
participant  shall  report  in  a  memo 
Schedule  B  his  or  her  total  allocated 
share  of  these  disbursements  in  the 
same  reporting  period  in  which  net 
proceeds  are  distributed  and  reported 
and  include  the  amount  on  page  4  of 
Form  3-F,  under  "Expenditures  Subject 
to  Limit." 

§  9034.9    Sale  of  assets  acquired  for 
fundraising  purposes. 

(a)  General.  A  candidate  may  sell 
assets  donated  to  the  candidate's 


authorized  committee(s)  or  otherwise 
acquired  for  fundraising  purposes  (See 
11  CFR  9034.5(c)(2)),  subject  to  the 
limitations  and  prohibitions  of  title  2, 
United  States  Code  and  11  CFR  parts 
110  and  114. 

(b)  Sale  after  end  of  matching 
payment  period.  A  candidate  whose 
outstanding  debts  exceed  his  or  her  cash 
on  hand  after  the  end  of  the  matching 
payment  period  as  determined  under  11 
CFR  9032.6  may  dispose  of  assets 
acquired  for  fundraising  purposes  in  a 
sale  to  a  wholesaler  or  other 
intermediary  who  will  in  turn  sell  such 
assets  to  the  public,  provided  that  the 
sale  to  the  wholesaler  or  intermediary  is 
an  arms-length  transaction.  Sales  made 
under  this  subsection  will  not  be  subject 
to  the  limitations  and  prohibitions  of 
title  2,  United  States  Code  and  11  CFR 
parts  110  and  114. 

PART  9035— EXPENDITURE 
LIMITATIONS 

Sec 

9035  1    Campaign  expenditure  limitation. 
9035.2    Limitation  on  expenditures  from 
personal  or  farrfily  funds. 
Authority:  26  U  S  C  9035  and  9039(b). 

§  9035.1    Campaign  expenditure  limitation. 

(a)(1)  No  candidate  or  his  or  her 
authorized  committee(s)  shall  knowingly 
incur  expenditures  in  connection  with 
the  candidate's  campaign  for 
nomination,  which  expenditures,  in  the 
aggregate,  exceed  $10,000,000  (as 
adjusted  under  2  U.S.C.  441a(c)].  except 
that  the  aggregate  expenditures  by  a 
candidate  in  any  one  State  shall  not 
exceed  the  greater  of:  16  cents  (as 
adjusted  under  2  U.S.C  441a(c]) 
multiplied  by  the  voting  age  population 
of  the  State  "(as  certified  under  2  U.S.C. 
441a(e));  or  $200,000  (as  adjusted  under  2 
U.S.C.  441a(c)). 

(2)  The  Commission  will  calculate  the 
amount  of  expenditures  attributable  to 
the  overall  expenditure  limit  or  to  a 
particular  state  using  the  full  amounts 
originally  charged  for  goods  and 
services  rendered  to  the  committee  and 
not  the  amounts  for  v^hich  such 
obligations  were  settled  and  paid, 
unless  the  committee  can  demonstrate 
that  the  lower  amount  paid  reflects  a 
reasonable  settlement  of  a  bona  fide 
dispute  with  the  creditor. 

(b)  Each  candidate  receiving  or 
expecting  to  receive  matching  funds 
under  this  subchapter  shall  also  allocate 
his  or  her  expenditures  in  accordance 
with  the  provisions  of  11  CFR  106.2. 

(c)(1)  A  candidate  may  exclude  from 
the  overall  expenditure  limitation  of  11 
CFR  9035.1  an  amount  equal  to  10 
percent  of  all  salaries  and  overhead 


(r- 


I  • 


146 


Federal  Register  /  Vol.  56.  No.  1  /  Wednesday.  )anuary  :.  VJOl  /  Propos..>a  Rules 


expenditures  as  .m  cxen^pt  legal  ar.d 
accounting  compliance  cost  under  11 
CFR  100.8(bl(15).  For  purposes  of  this 
section  overhead  expenditures  include, 
but  are  not  limited  to  rent,  utilities, 
office  equipment,  furniture,  supplies, 
and  telephone  base  service  charges  as 
set  forth  at  11  CFR  106.2lb)(2)(iii)(A). 

(i)  If  the  candidate  wishes  to  claim  a 
Idrger  compliance  exemption  for  any 
p-^rson.  the  candidate  shall  establish 
allocation  percentages  for  each 
individual  who  spends  all  or  a  portion  of 
his  or  her  time  to  perfonn  duties  which 
are  considered  compliance.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  earh 
pjrcentige.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
and  the  percentage  of  time  each  person 
spends  on  such  activity.  Alternatively, 
the  Commission's  Financial  Control  and 
Compliance  Manual  for  Presidential 
Primary  Candidates  contains  some  other 
accepted  allocation  methods  for 
calculating  a  compliance  exemption. 

(ii)  Exempt  compliance  costs  are  those 
h.ijal  and  accounting  costs  incurred 
solely  to  ensure  compliance  with  26 
U.S.C.  9031  et  seq..  2  U.SC.  431  et  seq.. 
and  11  CFR  chapter  I.  including  the  costs 
of  preparing  matching  fund  submissions 
and  the  costs  of  producing,  delivering 
and  explaining  computerized 
information  and  materials  provided 
pursuant  to  11  CFR  9033  12  and 
explaining  the  operation  of  the  computer 
system's  software.  The  costs  of 
preparing  matching  fund  submissions 
shall  be  limited  to  those  functions  not 
required  for  general  contribution 
processing  and  shall  include  the  costs 
a.'^sociated  with:  Generating  the 
matching  fund  submission  list  and  the 
matching  fund  computer  tape  or  other 
fdrrn  of  magnetic  media  for  each 
g'lbmission.  edits  of  the  contributor  data 
base  that  are  related  to  preparing  a 
matching  fund  submission,  making 
photocopies  of  contributor  checks,  and 
seeking  additional  documentation  from 
ontribulors  for  matching  purposes.  The 
costs  associated  with  general 
contribution  processing  shall  include 
those  normally  performed  for 
fundraising  purposes,  or  for  compliance 
vMth  the  recordkeeping  and  reporting 
requirements  of  11  CFR  pari  100  et  seq., 
such  as  data  entry,  batching 
contributions  for  deposit,  and 
preparation  of  FEC  reports. 

(2)  A  candidate  may  exclude  from  the 
overall  expenditure  limitation  of  11  CFR 
9035.1  the  amount  of  exempt  fundraising 
costs  specified  in  11  CFR 
100.8(b)(21)iiii). 

(d)  The  expenditure  limitations  of  U 
CFR  9035.1  shall  not  apply  to  a 
c,  ndidate  who  docs  not  receive 


matching  funds  at  any  time  during  Ihe 
matching  payment  period. 

§  5035.2    Limitation  on  expenditures  from 
personal  or  family  funds. 

(a)(1)  No  candidate  who  has  accepted 
matching  funds  shall  knowingly  make 
expenditures  from  his  or  her  personal 
funds,  or  funds  of  his  or  her  immediate 
family,  in  connection  with  his  or  her 
campaign  for  nomination  for  election  to 
the  office  of  President  which  exceed 
S.'jO.OOO,  in  the  aggregate.  This  section 
shall  not  operate  to  prohibit  any 
member  of  the  candidate's  immediate 
family  from  contributing  his  or  her 
personal  funds  to  the  candidate,  subject 
to  the  limitations  of  11  CFR  part  110.  The 
provisions  of  this  section  also  shall  not 
limit  the  candidate's  liability  for.  nor  the 
candidate's  ability  to  pay,  any 
repayments  required  under  11  CFR  part 
9038.  If  the  candidate  or  his  or  her 
com.mittee  knowingly  incurs 
expenditures  in  excess  of  the  limitations 
of  11  CFR  110.8(a).  the  Commission  may 
seek  civil  penalties  under  11  CFR  part 
111  in  addition  to  any  repayment 
determinations  made  on  the  basis  of 
such  excessive  expenditures. 

(2)  Expenditures  made  using  a  credit 
card  for  which  the  candidate  is  jointly  or 
solely  liable  will  count  against  the  limits 
of  this  section  to  the  extent  that  the  full 
amount  due,  including  any  finance 
charge,  is  not  paid  by  the  committee 
within  60  days  after  the  closing  date  of 
the  billing  statement  on  which  the 
charges  first  appear.  For  purposes  of  this 
section,  the  "closing  date"  shall  be  the 
date  indicated  on  the  billing  statement 
which  serves  as  the  cutoff  date  for 
determining  which  charges  are  included 
on  that  billing  statement, 

(b)  For  purposes  of  this  section,  the 
term  "immediate  family"  means  a 
candidate,  spouse,  and  any  child, 
parent,  grandparent,  brother,  half- 
brother,  sister,  or  half-sister  of  the 
candidate,  and  the  spouses  of  such 
persons. 

(c)  For  purposes  of  this  section, 
'personal  funds"  has  the  same  meaning 
ai  specified  in  11  CFR  110.10. 

PART  9036— REVIEW  OF  SUBMISSION 
AND  CERTIFICATION  OF  PAYP4ENTS 
BY  COMMISSION 

9t)36.1     Threshold  submission. 

9036  2    Additional  »ubmi88ion8  for  matching 

fund  payments. 
9036.3    Submission  errors  and  insufficient 

documentation. 
9U36.4    Commi«»ion  review  of  submissions. 
9036.5    Resubmissions 
9036  6    Continuation  of  cerlincalion. 
.Authority:  26  U.S.C.  9036  and  9039(b). 


§  9038.1    Threshold  submission. 

(a)  Time  for  submission  of  threshold 
S'jbmission.  At  any  time  after  January  1 
of  the  year  immediately  preceding  the 
Presidential  election  year,  the  candidate 
may  submit  a  threshold  submission  for 
matching  fund  payments  in  accordance 
with  the  format  for  such  submissions  set 
forth  in  11  CFR  9036.1(b).  The  candidate 
may  submit  the  threshold  submission 
simultaneously  with  or  subsequent  to 
his  or  her  submission  of  the  candidate 
agreement  and  certifications  required  by 
11  CFR  9033.1  and  9033.2. 

(b)  Format  for  threshold  submission. 
(1)  For  each  Slate  in  which  the 
candidate  ccHifies  that  he  or  she  has 
met  the  requirements  of  the 
certifications  in  11  CFR  9033.2(b).  the 
candidate  shall  submit  an  alphabetical 
list  of  contributors  showing; 

(i)  Each  contributor's  full  name  and 
residential  address:  i 

(ii)  The  occupation  and  name  of   | 
employer  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calendar  year; 

(iii)  The  date  of  deposit  of  each 
contribution  into  the  designated 
campaign  depository; 

(iv)  The  full  dollar  amount  of  each 
contribution  submitted  for  matching 
purposes; 

(v)  The  matchable  portion  of  each 
contribution  submitted  for  matching 
purposes; 

(vi)  The  aggregate  amount  of  all 
matchable  contributions  from  that 
contributor  submitted  for  matching 
purposes; 

(vii)  A  notation  indicating  which 
contributions  were  received  as  a  result 
of  joint  fundraijing  activities. 

(2)  TTie  candidate  shall  submit  a  full- 
size  photocopy  of  each  check  or  written 
instrument  and  of  supporting 
documentation  in  accordance  with  11 
CFR  9034.2  for  each  contribution  that  the 
candidate  submits  to  establish  eligibility 
for  matching  funds.  For  purposes  of  the 
threshold  submissions,  the  photocopies 
shall  be  segregated  alphabetically  by 
contributor  within  e.ich  State,  and  shall 
be  accompanied  by  and  referenced  to 
copies  of  the  relevant  deposit  slips. 

(3)  The  candidate  shall  submit  bank 
documentation,  such  as  bank-validated 
deposit  slips  or  unvalidated  deposit 
slips  a<xompanied  by  the  relevant  bank 
statements,  which  indicate  that  the 
contributions  submitted  were  deposited 
into  a  designated  campaign  depository. 

(4)  For  each  State  in  which  the 
candidate  certifies  that  he  or  she  has 
met  the  requirements  to  establish 
eligibility,  the  candidate  shall  submit  a 
listing,  alphabetically  by  contnbulor.  of 
all  checks  returned  by  the  bank  to  date 
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as  unpaid  (e.g.,  stop  paymients.  non- 
sufficient  funds)  regardless  of  whether 
the  contribution  was  submitted  for 
matching.  This  listing  shall  be 
accompanied  by  a  full-size  photocopy  of 
each  unpaid  check,  and  copies  of  the 
associated  debit  memo  and  bank 
statement, 

(5)  The  candidate  shall  submit  all 
contributions  in  accordance  with  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order. 

(6)  Cciit-ibutions  that  are  not 
submitted  in  compliance  with  this 
section  shall  not  count  toward  the 
threshold  a.-nount, 

(c)  Threshold  certification  by 
Ci,mnii:,s:on.  (1)  After  the  Commission 
has  determined  under  11  CFR  9033.4  that 
the  candidate  has  satisfied  Lhe  eligibility 
and  certification  requirements  of  11  CFR 
9033.1  and  9033,2,  the  Commission  will 
notify  the  candidate  in  writing  that  the 
candidate  is  eligible  to  receive  primary 
matching  fund  payments  as  provided  in 
11  CFR  pert  9034.' 

(2)  If  the  Commission  makes  a 
determination  of  a  candidate's  eligibility 
under  11  CFR  9036.1(a)  in  a  Presidential 
election  year,  the  Commission  shall 
certify  to  the  Secretary,  within  10 

t  alendar  days  after  the  Com.'nission  has 
made  its  determination,  the  amount  to 
which  the  calendar  is  entitled. 

(3)  If  the  Commission  makes  a 
determination  of  a  candidate's  eligibility 
under  11  CFR  903G.l(a)  in  the  year 
preceding  the  Presidential  elecbon  year, 
the  Commission  will  notify  the 
candidate  that  he  or  she  is  eligible  to 
r.eceive  matching  fund  payments; 
however,  the  Commission's 
determination  will  not  result  in  a 
payment  of  funds  to  the  candidate  until 
after  January  1  of  the  Presidential 
election  year. 

§  9036.2    Additional  submissions  for 
matching  fund  payments. 

(a)  Time  for  submission  of  additional 
submissions.  The  candidate  may  submit 
additional  submissions  for  payments  to 
the  Com.mission  on  dates  to  be 
determined  and  published  by  the 
Commission. 

(b)  Format  for  additional  submissions. 
The  candidate  may  obta-n  additional 
matching  fund  payments  subsequent  to 
the  Commission's  th"eshold  certification 
and  payment  of  primary  matching  funds 
to  the  candidate  by  filing  an  additional 
Eubmi.ssion  for  payment.  All  additional 
submissions  for  payments  filed  bv  the 
candidate  shall  be  made  in  accordance 
with  the  Federal  Election  Commission's 
Guideline  for  Prtsentafion  in  Good 
Order. 


(1)  The  first  submission  for  matching 
funds  following  the  candidate's 
threshold  submission  shall  contain  all 
the  matchable  contributions  included  in 
the  threshold  submission  and  any 
additional  contributions  to  be  submitted 
for  matching  in  that  submission.  This 
submission  shall  contain  all  Lhe 
information  required  for  the  threshold 
submission  except  that; 

(i)  The  candidate  is  not  required  to 
resubmit  the  candidate  agreemeiil  and 
certifications  of  11  CFR  9033  1  and 
9033.2; 

(ii)  The  candidate  is  required  to 
submit  an  alphabetical  list  of 
contributors,  but  not  segregated  by  Slate 
as  required  in  the  throsholii  submission: 

(iii)  The  candidate  is  required  to 
submit  a  listing,  alphabetical  by 
contributor,  of  all  checks  returned 
unpaid,  but  not  segregated  by  State  as 
required  in  the  threshold  submission; 
(iv)  The  occupation  and  e.iiployers 
name  need  not  be  disclosed  on  the 
contributor  hst  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  calender  year,  but  such  information 
is  subject  to  ihe  recordkeeping  and 
reporting  requirements  of  2  L'.S.C. 
434ci(3).  434  (b)(3)(A)  and  11  CFR 
10:.9!a)l2),  104.3(a)|4)(i);and 

(v)  The  photocopies  of  each  check  or 
written  instrument  and  of  supporting 
documentation  shall  either  be 
alphabetized  and  referenced  to  copies  of 
the  relevant  deposit  slip,  but  not 
segregated  by  State  as  required  in  the 
threshold  submissio.'^i;  or  such 
photocopies  may  be  batched  in  deposits 
of  bO  contributions  or  less  and  cross- 
referenced  by  deposit  nombor  and 
sequence  number  within  each  deposit  on 
the  contributor  list. 

(2)  Following  the  first  subiriFsion 
under  11  CFR  9036.2lb)(l).  candidate 
m<jy  request  additional  matchii\g  funds 
on  dales  prescribed  by  the  Commission 
by  making  a  letter  request  in  lieu  of 
making  a  f  ill  submission  as  required 
under  11  CFR  9036.2ib)fl),  however, 
letter  requests  may  not  be  s'.bmitted 
after  the  candidate's  date  of  ineligibility. 
Letter  requests  shall  state  an  amount  of 
matchable  contributions  not  previously 
submitted  for  matching  and  shall 
provide  bark  documentation,  such  as 
bank-validated  deposit  slips  or 
unvalidated  deposit  slips  accompanied 
by  the  relevant  bank  statement, 
demonstrating  that  the  committee  has 
leceived  the  funds  for  which  matching 
payments  are  requested.  The  amount 
requested  for  matching  may  include 
contributions  received  up  to  the  la  jt 
business  day  preceding  the  date  of  the 
request.  On  the  next  submission  date  as 
designated  for  that  committee  afier  a 
letter  of  request  has  been  made,  the 


committee  shall  submit  the 
documentation  required  under  11  CFR 
9036,2(b)(l)  for  all  contributions 
included  in  the  letter  request,  as  well  as 
any  contributions  submitted  for 
m.atching  in  that  full  submission.  A 
committee  may  not  submit  two 
consecutive  letter  requests,  but  the 
committee  may  choose  to  make  a  full 
regular  submission  on  a  date  designated 
by  the  Commission  as  a  l>'tter  request 
date  for  that  committee. 

(c)  Certification  of  additional 
payments  by  Commission.  (l)(i)  When  a 
candidate  who  is  eligible  under  11  CFR 
8033,4  submits  an  additional  submission 
for  payment  in  the  Presidential  election 
year,  the  Commission  may  certify  to  the 
Secretary  within  5  business  days  after 
the  Commission's  receipt  of  information 
submitted  by  the  candidate  under  11 
CFR  9036.2(a).  an  amount  based  on  the 
holdback  procedure  descnbed  in  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order.  If  the  candidate  makes  a  letter 
request,  the  Commission  may  certify  to 
the  Secretary  an  amount  which  is  less 
tJian  that  requested  based  upon  the  ratio 
of  verified  matchable  contributions  to 
total  deposits  for  that  committee  in  the 
committee's  last  regular  submission. 

(ii)  The  Commission  will  certify  to  the 
Secretary  any  additional  amount  to 
which  the  eligible  candidate  is  er>titled. 
if  any,  within  20  business  days  after  Lhe 
Commission's  receipt  of  information 
submitted  by  the  candidate  under  11 
CFR  9036(a),  unless  the  projected  dollar 
value  of  the  nonmafchable  contributions 
contained  m  the  submission  exceeds 
10^  of  the  amount  requested.  In  the 
latter  case,  the  Commission  will  certify 
any  additional  amount  within  25 
business  days.  See  11  CFR  9036.4  for 
Commission  procedures  for  certification 
of  additional  payments. 

(2)  Afler  a  candidate's  date  of 
ineligibility,  the  Co.mmission  will  certify 
to  the  Secretary,  within  20  business 
days  after  receipt  of  a  submission  by  the 
candidate  under  11  CFR  9036.2(a),  an 
amount  to  which  the  ineligible  candidate 
is  entitled  in  accordance  with  11  CFR 
G034.1(b),  unless  the  projected  dollar 
value  of  the  nonmatchable  contributions 
contained  in  the  submission  exceeds 
10'*'  of  the  amount  requested.  In  the 
Ijtter  case,  the  Commission  will  certify 
any  amount  to  which  the  ineligible 
candidate  is  entitled  within  25  business 
days. 

(d)  Additional  submissions  submitted 
in  non  Presidential  election  year.  The 
candidate  may  submit  additional 
contributions  for  review  during  the  year 
preceding  the  presidential  election  yean 
however,  the  amount  of  each  submission 
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made  during  this  period  must  exceed 
$50,000.  Additional  submissions  filed  by 
a  candidate  in  a  non-Presidential 
election  year  will  not  result  in  payment 
of  matching  funds  to  the  candidate  until 
after  January  1  of  the  Presidential 
election  year. 

S  9036J    SubmlMkMi  of  •rror*  and 
Insufficient  docunwntatkm. 

Contributions  which  are  otherwise 
matchablc  may  be  rejected  for  matching 
purposes  because  of  submission  of 
errors  or  insufficient  supporting 
documentation.  Contributions,  other 
than  those  defined  in  11  CFR  9034.3  or  in 
the  form  of  money  orders,  cashier's 
checks,  or  similar  negotiable 
instruments,  may  become  matchable  if 
there  is  a  proper  resubmission  in 
accordance  with  11  CFR  9036.5  and 
9036.6.  Insufficient  documentation  or 
submission  errors  include  but  are  not 
limited  to: 

(a)  Discrepancies  in  the  written 
instrument,  such  as: 

(1)  Instruments  drawn  on  other  than 
personal  accounts  of  contributors  and 
not  signed  by  the  contributing 
individual; 

(2)  Signature  discrepancies;  and 

(3)  Lack  of  the  contributor's  signature. 
the  amount  or  date  of  the  contribution, 
or  the  listing  of  the  committee  or 
candidate  as  payee. 

(b)  Discrepancies  between  listed 
contributions  and  the  written  instrument 
or  supporting  documentation,  such  as: 

(1)  The  listed  amount  requested  for 
matching  exceeds  the  amount  contained 
on  the  written  instrument; 

(2)  A  written  instrument  has  not  been 
submitted  to  support  a  listed 
contribution; 

(3)  The  submitted  written  instrument 
cannot  be  associated  either  by 
accountholder  identification  or  signature 
with  the  listed  contributor;  or 

(4)  A  discrepancy  between  the  listed 
contribution  and  the  supporting  bank 
documentation  or  the  bunk 
documentation  is  omitted. 

(c)  Discrepancies  within  or  between 
contributor  lists  submitted,  such  as: 

(1)  The  address  of  the  contributor  is 
omitted  or  incomplete  or  the 
contributor's  name  is  alphabetized 
incorrectly,  or  more  than  one  contributor 
is  listed  per  item; 

(2]  A  discrepancy  in  aggregation 
within  or  between  submissions  which 
results  in  a  request  that  more  than  $250 
be  matched  for  that  contributor,  or  a 
listing  of  a  contributor  more  than  once 
within  the  same  submission;  or 

(3)  A  written  instrument  has  been 
previously  submitted  and  rhalched  in 
full  or  is  listed  twice  in  the  same 
submission. 


(d)  The  omission  of  information, 
supporting  statements,  or 
documentation  required  by  11  CFR 
9034.2. 

§  9036.4    Commission  review  of 
submissions. 

(a)  Non-acceptance  of  submission  for 
review  of  matchability.  The  Commission 
will  make  an  initial  review  of  each 
submission  made  under  11  CFR  part 
9036  to  determine  if  it  substantially 
meets  the  format  requirements  of  11  CVR 
9038.1(b)  and  9036.2(b)  and  the  Federal 
Election  Commission's  Guideline  for 
Presentation  in  Good  Order.  If  the 
Commission  determines  that  a 
submission  does  not  substantially  meet 
these  requirements,  it  will  not  review 
the  matchability  of  the  contributigns 
contained  therein.  In  such  a  case,  the 
Commission  will  return  the  submission 
to  the  candidate  and  request  that  it  be 
corrected  in  accordance  with  the  format 
requirements.  If  the  candidate  makes  a 
corrected  submission  within  3  business 
days  after  the  Commission's  return  of 
the  original,  the  Commission  will  review 
the  corrected  submission  prior  to  the 
next  regularly-scheduled  submission 
date.  Corrected  submissions  made  after 
this  three-day  period  will  be  reviewed 
subsequent  to  the  next  regularly- 
scheduled  submission  date. 

(b)  Acceptance  of  submission  for 
review  of  matchability.  If  the 
Commission  determines  that  a 
submission  made  under  11  CFR  part 
9036  satisfies  the  format  requirements  of 
11  CFR  9036.1(b)  and  9036.2(b)  and  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order,  it  will  review  the  matchability  of 
the  contributions  contained  therein.  The 
Commission,  in  conducting  its  review, 
may  utilize  statistical  sampling 
techniques.  Based  on  the  results  of  its 
review,  the  Commission  may  calculate  a 
matchable  amount  for  the  submission 
which  is  less  than  the  amount  requested 
by  the  candidate.  If  the  Commission 
certifies  for  payment  to  the  Secretary  an 
amount  that  is  less  than  the  amount 
requested  by  the  candidate  in  a 
particular  submission,  or  reduces  the 
amount  of  a  subsequent  certification  to 
the  Secretary  by  adjusting  a  previous 
certification  made  under  11  CFR 
9036.2(c)(1),  the  Commission  will  notify 
the  candidate  in  writing  of  the  following: 

(1)  The  amount  of  the  difference 
between  the  amount  requested  and  the 
amount  to  be  certified  by  the 
Commission; 

(2)  The  amount  of  each  contribution 
and  the  corresponding  contributor's 
name  for  each  contribution  that  the 
Commission  has  rejected  as 
nonmatchuble  and  the  reason  that  it  is 


not  matchable;  or  if  statistical  sampling 
is  used,  the  estimated  amount  of 
contributions  by  type  and  the  reaacn  for 
rejection; 

(3)  The  amount  of  contributions  that 
have  been  determined  to  be  matchable 
and  that  the  Commission  will  certify  to 
the  Secretary  for  payment;  and 

(4)  A  statement  that  the  candidate 
may  supply  the  Commission  with 
additional  documentation  or  other 
information  in  the  resubmission  of  any 
rejected  contribution  under  11  CFR 
9036.5  in  order  to  show  that  a  rejected 
contribution  is  matchable  under  11  CFR 
9034.2. 

(c)  Adjustment  of  amount  to  be 
certified  by  Commission.  The  candidate 
shall  notify  the  Commission  as  soon  as 
possible  if  the  candidate  or  the 
candidate's  authorized  committee(s)  has 
knowledge  that  a  contribution  submitted 
for  matching  does  not  qualify  under  11 
CFR  9034.2  as  a  matchable  contribution, 
such  as  a  check  returned  to  the 
committee  for  insufficient  funds  or  a 
contribution  thai  has  been  refunded,  so 
that  the  Commission  may  properiy 
adjust  the  amount  to  be  certified  for 
payment. 

(d)  Commission  audit  of  submissions. 
The  Commission  may  determine,  for  the 
reasoBS  stated  in  11  CFR  part  90J9.  that 
an  audit  and  examination  of 
contributions  submitted  for  matching 
payment  is  warranted.  The  audit  and 
examination  shall  be  conducted  in 
accordance  with  the  procedures  of  11 
CFR  part  9039. 

§  9036.5    Resubmissions. 

(a)  Alternative  resubmission  methods. 
Upon  receipt  of  the  Commission's  notice 
of  the  results  of  the  submission  review 
pursuant  to  11  CFR  9036.4(b),  a 
candidate  may  choose  to; 

(1)  Resubmit  the  entire  submission;  or 

(2)  Make  a  written  request  for  the 
identification  of  the  specific 
contributions  that  were  rejected  for 
matching,  and  resubmit  those  specific 
contributions. 

(b)  Time  for  presentation  of 
resubmissions.  If  the  candidate  chooses 
to  resubmit  any  contributions  under  11 
CFR  9036.5(a),  the  contributions  shall  be 
resubmitted  on  dates  to  be  determined 
and  published  by  the  Commission.  The 
candidate  may  not  make  any 
resubmissions  later  than  the  first 
Tuesday  in  September  of  the  year 
following  the  Presidential  election  year. 

(c)  Format  for  resubmissions.  All 
resubmissions  filed  by  the  candidate 
shall  be  made  in  accordance  with  the 
Federal  Election  Commission's 

Guideline  for  Presentation  in  Good 

Order.  In  making  a  presentation  of 
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resubmitted  contributions,  the  candidate 
shall  follow  the  format  requirements  as 
specified  in  11  CFR  9036.2(b)(1),  except 
that: 

(1)  The  candidate  need  not  provide 
photocopies  of  written  instruments, 
supporting  documentation  and  bank 
documentation  unless  it  is  necessary  to 
supplement  the  original  documentation. 

(2)  Each  resubmitted  contribution 
shall  be  referenced  to  the  submission  in 
which  it  was  first  presented. 

(3)  Each  list  of  resubmitted 
contributions  shall  reflect  the  aggregate 
amount  of  contributions  submitted  for 
matching  from  each  contributor  as  of  the 
date  of  the  original  submission. 

(4)  Each  list  of  resubmitted 
contributions  shall  reflect  the  aggregate 
amount  of  contributions  submitted  for 
matching  from  each  contributor  as  of  the 
date  of  the  resubmission. 

(5)  Each  list  of  resubmitted 
contributions  shall  only  contain 
contributions  previously  submitted  for 
matching  and  no  new  or  additional 
contributions. 

(6)  Each  resubmission  shall  be 
accompanied  by  a  statement  that  the 
candidate  has  corrected  his  or  her 
contributor  records  (including  the  data 
base  for  those  candidates  maintaining 
their  contributor  list  on  computer). 

(d)  Certification  of  resubmitted 
contributions.  Contributions  that  the 
Commission  determines  to  be  matchable 
will  be  certified  to  the  Secretary  within 
15  business  days.  If  the  candidate 
chooses  to  request  the  specific 
contributions  rejected  for  matching 
pursuant  to  11  CFR  9036.5(a)(2),  the 
amount  certified  shall  equal  only  the 
matchable  amount  of  the  particular 
contribution  that  meets  the  standards  on 
resubmission,  rather  than  the  amount 
projected  as  being  nonmatchable  based 
on  that  contribution  due  to  the  sampling 
techniques  used  in  reviewing  the 
original  submission. 

(e)  Initial  determinations.  If  the 
candidate  resubmits  a  contribution  for 
matching  and  the  Commission 
determines  that  the  rejected 
contribution  is  still  nonmatchable,  the 
Commission  will  notify  the  candidate  in 
writing  of  its  determination.  The 
Commission  will  advise  the  candidate  of 
the  legal  and  factual  reasons  for  its 
determination  and  of  the  evidence  on 
which  that  determination  is  based.  The 
candidate  may  submit  written  legal  or 
factual  materials  to  demonstrate  that  the 
contribution  is  matchable  within  30 
calendar  days  after  service  of  the 
Commission's  notice.  Such  materials 
may  be  submitted  by  counsel  if  the 
candidate  so  desires, 

(f)  Final  determinations.  The 
Commission  will  consider  any  written 


legal  or  factual  materials  timely 
submitted  by  the  candidate  in  making  its 
final  determination.  A  final 
determination  by  the  Commission  that  a 
contribution  is  not  matchable  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  action. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

$9036.6    Continuation  Of  certification. 

Candidates  who  have  received 
matching  funds  and  who  are  eligible  to 
continue  to  receive  such  funds  may 
continue  to  submit  additional 
submissions  for  payment  to  the 
Commission  on  dates  specified  in  the 
Federal  Election  Commission's 
Guideline  for  Presentation  in  Good 
Order,  The  Commission  will  notify  each 
candidate  of  the  last  date  on  which 
contributions  may  be  submitted  for  the 
first  time  for  matching  in  the  year 
following  the  election.  The  last  date  for 
first-time  submissions  will  be  either  the 
last  Monday  in  February  or  the  second 
Monday  in  March  of  the  year  following 
the  election,  depending  on  the 
submission  schedule  the  Commission 
has  designated  for  the  candidate.  No 
contribution  will  be  matched  if  it  is 
submitted  after  the  last  submission  date 
designated  for  that  candidate,  regardless 
of  the  date  the  contribution  was 
deposited. 

PART  9037-PAYMENTS 

Sec. 

9037.1  Payments  of  Presidential  primary 
matching  funds. 

9037.2  Equitable  distribution  of  funds. 

9037.3  Deposits  of  Presidential  primary 
matching  funds. 

Authority:  26  U.S.C.  9037  and  9039(b). 

§  9037. 1    Payments  of  Presidential  primary 
matcfiing  funds. 

Upon  receipt  of  a  written  certification 
from  the  Commission,  but  not  before  the 
beginning  of  the  matching  payment 
period,  the  Secretary  will  promptly 
transfer  the  amount  certified  from  the 
matching  payment  account  to  the 
candidate. 

S  9037.2    Equitable  distribution  of  funds. 

In  making  such  transfers  to 
candidates  of  the  same  political  party, 
the  Secretary  will  seek  to  achieve  an 
equitable  distribution  of  funds  available 
in  the  matching  payment  account,  and 
the  Secretary  will  take  into  account,  in 
seeking  to  achieve  an  equitable 
distribution  of  funds  available  in  the 
matching  payment  account  the 


sequence  in  which  such  certifications 
are  received. 

§  9037.3    Deposits  of  Presldentiai  primary 
matcfiing  funds. 

Upon  receipt  of  any  matching  funds, 
the  candidate  shall  deposit  the  full 
amount  received  into  a  checking 
account  maintained  by  the  candidate's 
principal  campaign  committee  in  the 
depository  designated  by  the  candidate. 

PART  9038— EXAMINATION  AND 
AUDITS 

Sec 

9038.1  Audit 

9038.2  Repayments. 

9038.3  Liquidation  of  obligations: 
repayment. 

9038.4  Extension*  of  time. 

9038.5  Petitions  for  rehearing;  stays  of 
repayment  determinations. 

9038.6  Stale-dated  committee  checks. 
Autbority:  26  U.S.C  9038  and  9039(b). 

§  9036.1    Audit 

(a)  General.  (1)  The  Commission  will 
conduct  an  audit  of  the  qualified 
campaign  expenses  of  every  candidate 
and  his  or  her  authorized  committee(s) 
who  received  Presidential  primary 
matching  funds.  The  audit  may  be 
conducted  at  any  time  after  the  date  of 
the  candidate's  ineligibility. 

(2)  In  addition,  the  Commission  may 
conduct  other  examinations  and  audits 
from  time  to  time  as  it  deems  necessary 
to  carry  out  the  provisions  of  this 
subchapter. 

(3)  Information  obtained  pursuant  to 
any  audit  and  examination  conducted 
under  11  CFR  9038.1(a)  (1)  and  (2)  may 
be  used  by  the  Commission  as  the  basis, 
or  partial  basis,  for  its  repayment 
determinations  under  11  CFR  9038.2. 

(b)  Conduct  offieldwork.  (1)  If  the 
candidate  or  the  candidate's  authorized 
committee  does  not  maintain  or  use  any 
computerized  information  containing  the 
data  listed  in  11  CFR  9033.12.  the 
Commission  will  give  the  candidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commission's 
Intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the  data 
listed  in  11  CFR  9033.12,  the  Commission 
generally  will  request  such  information 
prior  to  commencement  of  audit 
fieldwor1<.  Such  request  will  be  made  in 
writing.  The  committee  shall  produce 
the  computerized  information  no  later 
than  15  calendar  days  after  service  of 
such  request.  Upon  receipt  of  the 
computerized  information  requested  and 
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compliance  with  the  technical 
specifications  of  11  CF'R  9033.12(bl.  the 
Commission  will  give  the  caniiidate's 
authorized  committee  at  least  two 
weeks'  notice  of  the  Commis.sion's 
intention  to  commence  fieldwork  on  the 
audit  and  examination.  The  fieldwork 
shall  be  conducted  at  a  site  provided  by 
the  committee.  During  nr  after  audit 
fieldwork,  the  Commission  may  request 
additional  or  updated  computerized 
information  which  expands  the  coverage 
dates  of  computerizud  information 
previously  provided,  and  which  may  be 
used  for  purposes  including,  but  not 
limited  to.  updating  a  stiilement  of  net 
outstanding  campaign  obligations,  or 
updating  the  amount  chargeable  to  a 
state  expenditure  limit.  During  or  after 
audit  fieldwork.  the  Commission  may 
also  request  additional  computerized 
information  which  was  created  by  or 
becomes  available  to  the  committee  and 
that  is  of  assistance  in  the  Commission's 
audit.  The  committee  shall  produce  the 
additional  or  updated  computerized 
information  no  later  than  15  calendar 
days  after  service  of  the  Commission's 
request. 

(i)  Office  space  and  records.  On  the 
date  scheduled  for  the  commencement 
of  fieldwork.  the  candidate  or  his  or  her 
authorized  committeels)  shall  provide 
Commission  staff  with  office  space  and 
committee  records  in  accordance  with 
the  candidate  and  committee  agreement 
under  11  CFR  9033.1(b)(6). 

( ii )  ,4  vailability  of  committee 
personnel.  On  the  date  scheduled  for  the 
commencement  of  fieldwork,  the 
candidate  or  his  or  her  authorized 
committee(s)  shall  have  committee 
personnel  present  at  the  site  of  the 
fieldwork.  Such  personnel  shall  be 
familiar  with  the  committee  s  records 
and  operation  and  shall  be  available  to 
Commission  staff  to  answer  questions 
and  to  aid  in  locating  records. 

(iii)  Failure  to  provide  staff,  records  or 
offne  space,  if  the  candidate  or  his  or 
her  authorized  committee(s)  fail  to 
provide  adequate  office  space, 
personnel  or  committee  records,  the 
Commission  ma^eek  judicial 
intervention  under  2  U.S.C.  437d  or  28 
U  S  C.  9040(c)  to  enforce  the  candidate 
and  committee  agreement  made  under 
11  CFR  9033.1(b).  Before  seeking  judicial 
intervention,  the  Commission  will  notify 
the  candidate  of  his  or  her  failure  to 
comply  with  the  agreement  and  will 
recommend  corrective  action  to  bring 
the  candidate  into  compliance  Upon 
receipt  of  the  Commission's  notification, 
the  candidate  will  have  10  calendar 
days  in  which  to  take  the  corrective 
action  indicated  or  to  otherwise 
demonstrate  to  the  Commission  in 


writing  that  he  or  she  is  complying  with 
the  candidate  and  committee  agreement. 

(iv)  If,  in  the  course  of  the  audit 
process,  a  dispute  arises  over  the 
documentation  sought  or  other 
requirements  of  the  candidate 
agreement,  the  candidate  may  seek 
revie,.'  by  the  Commission  of  the  issues 
raised.  To  seek  review,  the  candidate 
shall  submit  a  written  statement,  within 
10  calendar  days  after  the  disputed 
Commission  staff  request  is  made, 
describing  the  dispute  and  indicating  the 
candidate's  proposed  altemative(s). 

(v)  If  the  candidate  or  his  or  her 
authorized  committee  fails  to  produce 
particular  records,  materials,  evidence 
or  other  information  requested  by  the 
Commission,  the  Commission  may  issue 
an  order  pursuant  to  11  CP'R  111.11  or  a 
subpoena  or  subpoena  duces  tecum 
pursuant  to  11  CFR  111.12.  The 
procedures  set  forth  in  11  CFR  111.11 
through  111.15,  as  appropriate,  shall 
apply  to  the  production  of  such  records, 
materials,  evidence  or  other  information 
as  specified  in  the  order,  subpoena  or 
subpoena  duces  tecum. 

(2)  Field  work  will  include  the 
following  steps  designed  to  keep  the 
candidate  and  committee  informed  as  to 
the  progress  of  the  audit  and  to  expedite 
the  process: 

(i)  Entrance  conference.  At  the  outset 
of  the  fieldwork.  Commission  staff  will 
hold  an  entrance  conference,  at  which 
the  candidate's  representatives  will  be 
advised  of  the  purpose  of  the  audit  and 
the  general  procedures  to  be  followed. 
Future  requirements  of  the  candidate 
and  his  or  her  authorized  committee, 
such  as  possible  repayments  to  the 
United  States  Treasury,  will  also  be 
discussed.  Committee  representatives 
shall  provide  information  and  records 
necessary  to  conduct  the  audit,  and 
Commission  staff  will  be  available  to 
answer  committee  questions. 

(ii)  Review  of  records.  During  the 
fieldwork,  Commission  staff  will  review 
committee  records  and  may  conduct 
interviews  of  committee  personnel. 
Commission  staff  will  be  available  to 
explain  aspects  of  the  audit  and 
examination  as  it  progresses.  Additional 
meetings  between  Commission  staff  and 
committee  personnel  may  be  held  from 
time  to  time  during  the  fieldwork  to 
discuss  possible  audit  findings  and  to 
resolve  issues  arising  during  the  course 
of  the  audit. 

(iii)  Exjt  conference.  At  the  conclusion 
of  the  fieldwork.  Commission  staff  will 
hold  an  exit  conference  to  discuss  with 
committee  representatives  the  staffs 
preliminary  findings  and 
recommendations  which  the 
Commission  staff  anticipates  that  it  may 


present  to  the  Commission  for  approval. 
Commission  staff  will  advise  committee 
representatives  at  this  conference  of  the 
projected  timetable  regarding  the 
issuance  of  an  audit  report,  the 
committee's  opportunity  to  respond 
thereto,  and  the  Commission's  initial 
and  final  repayment  determinations 
under  11  CFR  9038.2. 

(3)  Commission  staff  may  conduct 
additional  fieldwork  after  the 
completion  of  the  fieldwork  conducted 
pursuant  to  11  CFR  9038.1(b)  (1)  and  (2). 
Factors  that  may  necessitate  such 
follow-up  fieldwork  include,  but  are  not 
limited  to,  the  following: 

(i)  Committee  responses  to  audit 
findings: 

(ii)  Financial  activity  of  the  committee 
subsequent  to  the  fieldwork  conducted 
pursuant  to  11  CFR  9038.1(b)(1); 

(iii)  Committee  responses  to 
Commission  repayment  determinations 
made  under  11  CFR  9038.2. 

(4)  The  Commission  will  notify  the 
candidate  and  his  or  her  authorized 
committee  of  follow-up  fieldwork  is 
necessary.  The  provisions  of  11  CFR 
9038.1(b)  (1)  and  (2)  shall  apply  to  any 
additional  fieldwork  conducted. 

(c)  Preparation  uf  interim  audit  report. 
(1)  After  the  completion  of  the  fieldwork 
conducted  pursuant  to  11  CFR 
9038.1(b)(1).  the  Commission  will  issue 
an  interim  audit  report  to  the  candidate 
and  his  or  her  authorized  committee. 
The  interim  audit  report  may  contain 
Commission  findings  and 
recommendations  regarding  one  or  more 
of  the  following  areas: 

(i)  An  evaluation  of  procedures  and 
systems  employed  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 
Campaign  Act.  Primary  Matching 
Payment  Account  Act  and  Commission 
regulations; 

(ii)  Eligibility  of  the  candidate  to 
receive  primary  matching  payments; 

(iii)  Accuracy  of  statements  and 
reports  filed  with  the  Co.mmission  by  the 
candidate  and  committee; 

(iv)  Compliance  of  the  candidate  and 
committee  with  applicable  statutory  and 
regulatory  provisions  except  for  those 
instances  where  the  Commission  has 
instituted  an  enforcement  action  on  the 
matters)  under  the  provisions  of  2 
U.S.C.  437g  and  11  CFR  part  111:  and 

(v)  Preliminary  calculations  regarding 
future  repayments  to  the  United  States 
Treasury. 

(2)  The  candidate  and  his  or  her 
authorized  committee  will  have  an 
opportunity  to  submit,  in  writing,  within 
30  calendar  days  after  service  of  the 
interim  report,  legal  and  factual 
materials  disputing  or  commenting  on 
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the  contents  of  the  interim  report.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(3)  The  Commission  will  consider  any 
written  legal  and  factual  materials 
submitted  by  the  candidate  or  his  or  her 
authorized  committee  in  accordance 
with  11  CFR  9038.1(c)(2)  before 
approving  and  issuing  an  audit  report  to 
be  released  to  the  public.  The  contents 
of  the  publicly-released  audit  report  may 
differ  from  that  of  the  interim  report 
since  the  Commission  will  consider 
timely  submissions  of  legal  and  factual 
materials  by  the  candidate  or  committee 
in  response  to  the  interim  report. 

(d)  Preparation  of  publicly-released 
audit  report.  An  audit  report  prepared 
subsequent  to  an  interim  report  will  be 
publicly  released  pursuant  to  11  CFR 
9038.1(e).  This  report  will  contain 
Commission  findings  and 
recommendations  addressed  in  the 
interim  audit  report  but  may  contain 
adjustments  based  on  the  candidate's 
response  to  the  interim  report.  In 
addition,  this  report  will  contain  an 
initial  repayment  determination  made 
by  the  Commission  pursuant  to  11  CFR 
9038.(c)(l)  in  heu  of  the  preliminary 
calculations  asset  forth  in  the  interim 
report. 

(e)  Public  release  of  audit  report.  (1) 
After  the  candidate  and  committee  have 
had  an  opportunity  to  respond  to  a 
written  interim  report  of  the 
Commission,  the  Commission  will  make 
public  the  audit  report  prepared 
subsequent  to  the  interim  report,  as 
provided  in  11  CFR  9038.1(d). 

(2)  If  the  Commission  determines,  on 
the  basis  of  information  obtained  under 
the  audit  and  examination  process,  that 
certain  matters  warrant  enforcement 
under  2  U.S.C,  437g  and  11  CFR  part  111, 
those  matters  will  not  be  contained  in 
the  publicly-released  report.  In  such 
cases,  the  audit  report  will  indicate  that 
certain  other  matters  have  been  referred 
to  the  Commission's  Office  of  General 
Counsel. 

(3)  The  Committee  will  provide  the 
candidate  and  the  committee  with 
copies  of  the  agenda  document 
containing  those  portions  of  the  final 
audit  report  to  be  considered  in  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  public.  The 
Commission  will  also  provide  the 
candidate  and  committee  with  copies  of 
the  final  audit  report  24  hours  before 
releasing  the  report  to  the  public. 

(4)  Addenda  to  the  audit  report  may 
be  issued  from  time  to  time  as 
circumstances  warrant  and  as 
additional  information  becomes 
available.  Such  addenda  may  be  based, 
in  part,  on  follow-up  fieldwork 


conducted  under  11  CFR  9038.1(b)(3), 
and  will  be  placed  on  the  public  record. 

§  9038J    Repayments. 

(a)  General.  (1)  A  candidate  who  has 
received  payments  from  the  matching 
payment  account  shall  pay  the  United 
States  Treasury  any  amounts  which  the 
Commission  determines  to  be  repayable 
under  this  section.  In  making  repayment 
determinations  under  this  section,  the 
Commission  may  utilize  information 
obtained  from  audits  and  examinations 
conducted  pursuant  to  11  CFR  9038.1 
and  part  9039  or  otherwise  obtained  by 
the  Commission  in  carrying  out  its 
responsibilities  under  this  subchapter. 

(2)  The  Commission  will  notify  the 
candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  end  of  the  matching 
payment  period.  The  Commission's 
written  notice  of  its  preliminary 
calculations  regarding  future 
repayments  under  11  CFR  9038.1(c)  will 
constitute  notification  for  purposes  of 
the  3  year  period.  If  the  candidate  or 
committee  fails  to  provide  records  that 
the  Commission  determines  are 
necessary  to  make  a  repayment 
determination,  the  Commission  may 
notify  the  candidate  that  the  running  of 
the  3  year  period  will  be  suspended  until 
the  Commission  receives  the  records. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  final  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  her  committee, 
except  for  any  federal  taxes  owed  by 
the  committee. 

(b)  Bases  for  repayment — (1) 
Payments  in  excess  of  candidate's 
entitlement.  The  Commission  may 
determine  that  certain  portions  of  the 
payments  made  to  a  candidate  from  the 
matching  payment  account  were  in 
excess  of  the  aggregate  amount  of 
payments  to  which  such  candidate  was 
entitled.  Examples  of  such  excessive 
payments  include,  but  are  not  limited  to. 
the  following: 

(i)  Payments  made  to  the  candidate 
after  the  candidate's  date  of  ineligibility 
where  it  is  later  determined  that  the 
candidate  had  no  net  outstanding 
campaign  obligations  as  defined  in  11 
CFR  9034.5; 

(ii)  Payments  or  portions  of  payments 
made  to  the  candidate  which  are  later 
determined  to  have  been  excessive  due 
to  the  operation  of  the  Commission's 
expedited  payment  procedures  as  set 
forth  in  the  Federal  Election 
Commission's  Guideline  for  Presentation 
in  Good  Order, 


(iii)  Payments  or  portions  of  payments 
made  on  the  basis  of  matched 
contributions  later  determined  to  have 
been  non-matchable; 

(iv)  Payments  or  portions  of  pavTnents 
made  to  the  candidate  which  are  later 
determined  to  have  been  excessive  due 
to  the  candidate's  failure  to  include 
funds  received  by  a  fundraising 
representative  committee  under  11  CFR 
9034.8  on  the  candidate's  statement  of 
net  outstanding  campaign  obligations 
under  11  CFR  9034.5;  and 

(v)  Payments  or  portions  of  payments 
made  to  the  candidate  on  the  basis  of 
the  debts  reflected  in  the  candidate's 
statement  of  net  outstanding  campaign 
obligations,  which  debts  are  later  settled 
for  an  amount  less  than  that  stated  in 
the  statement  of  net  outstanding 
campaign  obligations. 

(2)  Use  of  funds  for  non-qualified 
campaign  expenses,  (i)  The  Commission 
may  determine  that  amount(s)  of  any 
payments  made  to  a  candidate  from  the 
matching  payment  account  were  used 
for  purposes  other  than  those  set  forth  in 
paragraphs  (b)2){i)  (A}^C)  of  this 
section: 

(A)  Defrayal  of  qualified  campaign 
expenses; 

(B)  RepajTnent  of  loans  which  were 
used  to  defray  quahfied  campaign 
expenses;  and 

(C)  Restoration  of  funds  (other  than 
contributions  which  were  received  and 
expended  to  defray  qualified  campaign 
expenses)  which  were  used  to  defray 
qualified  campaign  expenses. 

(ii)  Examples  of  Commission 
repayment  determinations  under  11  CFR 
9038"2(b)(2)  include,  but  are  not  limited 
to,  the  following: 

(A)  Determinations  that  a  candidate,  a 
candidate's  authorized  committee(s)  or 
agents  have  made  expenditures  in 
excess  of  the  limitations  set  forth  in  11 
CFR  part  9035: 

(B)  Determinations  that  funds 
described  in  11  CFR  9038.2(b)(2)(i)  were 
expended  in  violation  of  stale  or  federal 
law:  and 

(C)  Determinations  that  funds 
described  in  11  CFR  9038.2(b)(2)(i)  were 
expended  for  expenses  resulting  from  a 
violation  of  state  or  federal  law.  such  as 
the  payment  of  fines  or  penalties. 

(iii)  The  amount  of  any  repayment 
sought  under  this  section  shall  bear  the 
same  ratio  to  the  total  amount 
determined  to  have  been  used  for  non- 
qualified campaign  expenses  as  the 
amount  of  matching  funds  certified  to 
the  candidate  bears  to  the  total  deposits, 
as  of  the  candidate's  date  of  ineligibility. 
Total  deposits  is  defined  in  accordance 
with  11  CFR  9038.3(c)(2).  For  the  purpose 
of  seeking  repayment  for  non-qualified 
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campaign  expenses  from  committees 
that  have  received  matching  fund 
payments  after  the  candidate's  dale  of 
ineligibility,  the  Commission  will  review 
committee  expenditures  to  determine  at 
what  point  committee  accounts  no 
longer  contain  matching  funds.  In  doing 
this,  the  Commission  will  review 
committee  expenditures  from  the  date  of 
the  last  matching  fund  payment  to  the 
candidate,  using  the  assumption  that  the 
last  payment  has  been  expended  on  a 
last-in,  first-out  basis. 

(iv)  Repayment  determinations  under 
11  CFR  9038.2(b)(2)  will  not  include  non- 
qualified campaign  expenses  which, 
because  they  were  included  on  the 
candidate's  statement  of  net  outstanding 
campaign  obligations,  served  as  a  basis 
for  a  repayment  determination  under  11 
CFR  9038.2(b)(1). 

(3)  Failure  to  provide  adequate 
documentation.  The  Commission  may 
determine  that  amount{s)  spent  by  the 
candidate,  the  candidate's  authorized 
committee(s),  or  agents  were  not 
documented  in  accordance  with  11  CFR 
9033.11.  The  amount  of  any  repaj'meni 
sought  under  this  section  shall  be 
determined  by  using  the  formula  set 
forth  in  11  CFR  9038.2(b)(2)(iii). 

(4)  Surplus.  The  Commission  may 
determine  that  the  candidate's  net 
outstanding  campaign  obligations,  as 
defined  in  11  CFR  9034.5,  reflect  a 
surplus.  The  Commission  may  determine 
that  the  net  income  derived  from  the 
investment  of  surplus  public  funds  after 
the  candidate's  date  of  ineligibility,  less 
Federal,  State  and  local  taxes  paid  on 
such  income,  is  also  repayable. 

(c)  Repayment  determination 
procedures.  Commission  repayment 
determinations  will  be  made  in 
accordance  with  the  procedures  set 
forth  at  11  CFR  9038.2(c)  (1)  through  (4) 
of  this  section. 

(1)  Initial  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  initial 
repayment  determination(8).  This  notice 
will  be  included  in  the  Commission  s 
publicly-released  audit  report,  pursuant 
to  11  ere  9038.1(d).  and  will  set  forth 
the  legal  and  factual  reasons  for  such 
determination(s).  Such  notice  will  also 
advise  the  candidate  of  the  evidence 
upon  which  any  such  determination  is 
based.  If  the  candidate  does  not  dispute 
an  initial  repayment  determination  of 
the  Commission  within  30  calendar  days 
after  service  of  the  notice,  such  initial 
determination  will  be  considered  a  final 
determination  of  the  Commission. 

(2)  Submission  of  written  materials.  If 
the  candidate  disputes  the  Commission's 
initial  repayment  determinalion(s).  he  or 
she  shall  have  an  opportunity  to  submit 
in  wnting,  within  30  calendar  days  after 


service  of  the  Commission  s  notice,  legal 
and  factual  materials  to  demonstrate 
that  no  repayment,  or  a  lesser 
repayment,  is  required.  The  Commission 
will  consider  any  written  legal  and 
factual  materials  submitted  by  the 
candidate  within  this  30  day  period  in 
making  its  final  repayment 
determination(8).  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires. 

(3)  Oral  presentation.  A  candidate 
who  has  submitted  written  materials 
under  11  CFR  9038.2(c)(2)  may  request 
that  the  Commission  provide  such 
candidate  with  an  opportunity  to 
address  the  Commission  in  open 
session.  If  the  Commission  decides  by 
an  affirmative  vote  of  four  (4)  of  its 
members  to  grant  the  candidate's 
request,  it  will  inform  the  candidate  of 
the  date  and  time  set  for  the  oral 
presentation.  At  the  date  and  time  set 
by  the  Commission,  the  candidate  or 
candidate's  designated  representative 
will  be  allotted  an  amount  of  time  in 
which  to  make  an  oral  presentation  to 
the  Commission  based  upon  the  legal 
and  factual  materials  submitted  under 
11  CFR  9038.2(c)(2).  The  candidate  or 
representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  individual  members  of  the 
Co.mmission. 

(4)  Final  determination.  In  making  its 
final  repayment  determination(s),  the 
Commission  will  consider  any 
submission  made  under  11  CFR 
9038.2(c)(2)  and  any  oral  presentation 
made  under  11  CFR  9038.2(c)(3).  A  final 
determination  that  a  candidate  must 
repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  for  the  Commission's  actions. 
This  statement  will  explain  the  reasons 
underlying  the  Commission's 
determination  and  will  summarize  the 
results  of  any  investigation  upon  which 
the  determination  is  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  after  service  of  the  notice 
of  the  Commission's  initial  repayment 
determination(s).  the  candidate  shall 
repay  to  the  Secretary  amounts  which 
the  Commission  has  determined  to  be 
repayable.  Upon  application  by  the 
candidate,  the  Commission  may  grant 
an  extension  of  up  to  90  calendar  days 
in  which  to  make  repayment. 

(2)  If  the  candidate  submits  written 
materials  under  U  CFR  9038.2(c)(2) 
disputing  the  Commission's  initial 
repayment  determination(8).  the  time  for 
repayment  will  be  suspended  until  the 
Commission  makes  its  final  repayment 
determination(s).  Within  30  calendar 
days  after  service  of  the  notice  of  the 
Commission's  final  repayment 
determination(s).  the  candidate  shall 


repay  to  the  Secretary  amounts  which 
the  Commission  has  determined  to  be 
repayable.  Upon  application  by  the 
candidate,  the  Commission  may  grant 
an  extension  of  up  to  90  days  in  which 
to  make  repayment. 

(e)  Computation  of  time.  The  time 
periods  established  by  this  section  shall 
be  computed  in  accordance  with  11  CFR 
111.2. 

(f)  Additional  repayments.  Nothing  in 
this  section  will  prevent  the  Commission 
from  making  additional  repayment 
determinations  on  one  or  more  of  the 
bases  set  forth  at  11  CFR  9038.2(b)  after 
it  has  made  a  final  determination  on  any 
such  basis.  The  Commission  may  make 
additional  repayment  determinntions 
where  there  exist  facts  not  used  as  the 
basis  for  a  previous  final  determination. 
Any  such  additional  repayment 
determination  will  be  made  in 
accordance  with  the  provisions  of  this 
section. 

(g)  Newly-discovered  assets.  If.  after 
any  initial  or  final  repayment 
determination  made  under  this  section, 
a  candidate  or  his  or  her  authorize 
committee(s)  receives  or  becomes  aware 
of  assets  not  previously  included  in  any 
statement  of  net  outstanding  campaign 
obligations  submitted  pursuant  to  11 
ere  9034.5.  the  candidate  or  his  or  her 
authorize  committee(s)  shall  promptly 
notify  the  Commission  of  such  newly- 
discovered  assets.  Newly-discovered 
assets  may  include  refunds,  rebates, 
late-arriving  receivables,  and  actual 
receipts  for  capital  assets  in  excess  of 
the  value  specified  in  any  previously- 
submitted  statement  of  net  outstanding 
campaign  obligations.  Newly-discovered 
assets  may  serve  as  a  basis  for 
additional  repayment  determinations 
under  11  CTO  9038.2(f). 

(h)  Petitions  for  rehearing:  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  final 
repayment  determination  in  accordance 
with  11  ere  9038.5(a).The  candidate 
may  request  a  stay  of  a  final  repayment 
determination  in  accordance  with  11 
CFR  9038.5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

§  9038.3    Liquidation  of  obligations; 
repayment 

(a)  The  candidate  may  retain  amounts 
received  from  the  matching  payment 
account  for  a  period  not  exceeding  6 
months  after  the  matching  payment 
period  to  pay  qualified  campaign 
expenses  incurred  by  the  candidate. 

(b)  After  all  obligations  have  been 
liquidated,  the  candidate  shall  so  inform 
the  Commission  in  writing. 

(c)(1)  If  on  the  last  day  of  candidate 
eligibility  the  candidates  net 
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outstanding  campaign  obligations,  as 
defined  m  11  CFR  9034.5.  reflect  a 
surplus,  the  candidate  shall  within  30 
calwidar  days  of  the  ineligibility  date 
repay  to  the  Secretary'  an  amount  which 
represents  the  amount  of  matching  funds 
contained  in  the  candidate's  surplus. 
The  an'ount  shall  be  an  amount  equal  to 
that  portion  of  the  surplns  which  be.irs 
the  same  ratio  to  the  total  surplus  that 
the  total  amount  received  by  the 
candidate  from  the  matching  payment 
account  bears  to  the  total  deposits  made 
to  the  candidate's  accounts. 

(2)  For  purposes  of  this  subsection, 
total  df>posits  means  all  deposits  to  all 
candidate  accounts  minits  transfers 
between  atxc/unts,  refunds,  rebates, 
rcimburssments,  checks  returned  fw 
insufficient  funds,  proceeds  of  loans  and 
other  similar  amounts. 

(3)  Notwithstanding  the  payment  of 
any  amounts  to  the  United  States 
Treasury  under  this  section,  the 
Commission  may  make  sur].lus 
repayment  determinaticr(^)  which 
require  repayment  in  accordance  with 
11  ere  9038.2. 

§  9038.4    Extensions  of  time. 

(a)  It  is  the  policy  of  the  Commi.ssioo 
that  extensions  of  time  under  11  CFR 
part  9038  shall  not  be  routinely  granted. 

(b)  Whenever  a  candidate  has  a  right 
or  is  required  to  take  action  within  a 
period  of  time  prescribed  by  11  Cre  part 
9038  or  by  notice  given  thereunder,  the 
candidate  may  apply  ia  writing  to  the 
Commission  for  an  extension  of  time  in 
which  to  exercise  such  right  or  take  such 
action.  The  candidate  shall  demonstrate 
in  the  application  for  extension  that 
good  cause  exists  for  his  or  her  request. 

(c)  An  application  for  extension  of 
time  shall  be  made  at  least  7  calendar 
days  prior  to  the  expiratien  of  the  time 
period  for  which  the  extension  is  sought 
The  Commission  may.  upon  a  showing 
of  good  cause,  grant  an  extension  of 
time  to  a  candidate  who  has  applied  for 
such  extension  in  a  timely  manner.  The 
length  of  time  of  any  extension  granted 
hereunder  will  be  decided  by  the 
Commission  and  n.ay  be  less  than  the 
amojnt  of  time  sought  by  the  candidate 
in  his  or  her  application, 

(dj  If  a  candidate  fails  to  seek  an 
extension  of  time,  exercise  a  right  or 
take  a  required  action  prior  to  the 
expiration  of  a  time  period  prescribed 
by  11  CFR  part  9038  the  Commission 
may.  on  the  candidate  s  showing  of 
excusable  neglect: 

(1)  Permit  such  candidate  to  exercise 
his  or  her  righl(s).  or  take  such  required 
aclionis)  after  the  expiration  of  the 
prescribed  time  period;  and 

(2)  Take- into  consideration  any 
informjitinn  obtained  in  connection  with 


the  exercise  of  any  such  right  or  taking 
of  any  such  action  before  making 
decisions  or  determinations  under  11 
ere  part  9038. 

§  9038.5    Petitions  for  rebeartng;  stays  of 
repayment  determtnattons, 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
determination  under  11  Cre  9033.10  or 
9034.5(a)  or  the  Commission's  final 
repayment  determination  under  11  CTT? 
9038.2(c)(4).  the  candidate  may  file  a 
petition  for  rehearing  setting  forth  the 
relief  desh^d  and  the  legal  and  factual 
basis  in  support.  To  be  considered  by 
the  Commission,  petitions  for  rehearing 
must; 

fi)  Be  filed  withm  20  calendar  days 
after  serv'.ce  of  the  Commission's  final 
determination; 

(ii)  Raise  new  qiiestions  of  la\v  or  fact 
that  would  materially  aher  the 
Commission's  final  determination:  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  qriestions  were  not 
and  could  not  have  been  presented 
during  the  eeriier  determination  process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  final  repayment 
determination,  the  time  for  repayment  of 
the  amount  at  issue  will  be  sirspended 
until  the  Commission  serves  notice  on 
the  candidate  of  its  determination  on  the 
petition.  The  time  periods  for  making 
repayment  underll  CFR  9038.2(dK:) 
shall  apply  to  any  amounts  determined 
to  be  repayable  following  the 
Commission's  consideration  of  a  petition 
for  rehearing  wider  this  section. 

(b)  Effect  of  failure  to  raise  issues. 
The  candidate's  failure  to  raise  an 
argument  in  a  timely  fashion  during  the 
initial  determination  process  or  in  a 
petition  for  rehearing  tmder  this  sectien, 
as  appr?priafc,  shall  be  deemed  a 
waiver  of  the  candidate's  right  to 
present  such  arguments  in  any  future 
stage  of  proceedings  including  any 
petition  for  review  filed  under  26  C.S.C. 
9041(a).  An  issue  is  not  timely  raised  in 
a  petition  for  rehearing  if  it  could  have 
been  raised  earlier  in  response  to  the 
Commission's  initial  determination. 

(c)  Stay  of  repayment  determination 
pending  appeal. 

(l)(i)  The  candidate  may  apply  to  the 
Commission  fcr  a  stay  of  all  or  a  portion 
of  the  amount  determined  to  be 
repayable  under  this  section  or  under  11 
CFR  9038.2  pending  the  candidate's 
appeal  of  that  repayment  determination 
pursuant  to  25  U.S.C.  9041(a).  The 
repayment  amount  requested  to  be 
stayed  shall  not  exceed  the  amount  at 
issue  on  appeal. 

(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  30 


calendar  days  after  service  of  the 
Commission  s  decision  on  a  peliboo  for 
rehearing  under  paragiaph  (a),  or.  if  no 
petition  for  rehearing  is  filed,  withm  30 
calendar  ddvs  after  service  o(  the 
Commission's  firul  rt^iiyment 
determination  under  11  CFR  9038.2(c)(4). 

(2)  The  Commission's  approval  of  a 
stay  request  will  be  conditioned  vipon 
the  candidate's  presentation  of  evidence 
in  the  stay  request  that  he  or  she: 

(i)  Has  placed  the  entire  amount  at 
issue  in  a  separate  interest-bearing 
accooBt  pending  the  outcowe  of  the 
appeal  and  that  withdrawals  from  the 
account  may  only  be  made  with  the  \omi 
signatvijes  of  the  canriidaVe  or  his  or  her 
agent  and  a  Commission  representative: 
ot 

(ii)  Has  posted  a  surety  bond 
guaranteeing  payment  of  the  entrre 
amount  at  issue  plus  interest:  or 

(iii)  Has  met  the  following  criteria; 

(A)  He  or  she  will  suffer  irreparable 
injury  in  the  absence  of  a  stay:  and.  if 
so,  that 

(B)  He  or  she  has  made  a  strong 
shov»!ng  of  the  tikei;h<Tod  of  success  on 
the  merits  of  the  judicial  action. 

|C1  Such  relief  is  consisfent  nith  the 
pubJic  interest;  and 

(D)  No  other  party  rn*ercstpd  in  tfje 
proceedings  would  be  substantially 
harnied  by  the  stay. 

(3)  fn  determrmng  whether  the 
candidate  has  made  a  s'rong  showing  of 
the  likelihood  of  success  on  the  merits 
under  paragraph  (c)(2)(iti)rB)  of  this 
secuon.  the  Commission  may  consider 
v.'he'her  the  issTje  on  appeal  presents  a 
novel  or  admittedly  difficult  legal 
question  and  whether  the  equities  of  the 
case  suggest  that  the  status  q-io  should 
be  maintained. 

(4}  .M\  stays  shall  require  the  payment 
of  interest  on  the  amou-t  at  issue  The 
amount  of  interest  due  shall  be 
calculated  from  the  date  30  days  after 
service  of  the  Com.m:ssion's  final 
repayment  determination  underll  CFR 
9033.2(c)(4)  and  shall  be  the  greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961  (a)  and 
(b);  or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 

§  9038.6    Stale-dated  committee  cf^ecks. 

If  the  committee  has  checks 
outstanding  to  creditors  or  contributors 
that  have  not  been  cashed,  the 
com.m.iitee  shall  notify  the  Commission. 
The  committee  shall  inform  the 
Commission  of  its  efforts  to  locate  the 
payees,  if  such  efforts  have  been 
necessary,  and  its  efforts  to  encourage 
the  payees  to  cash  the  outstanding 
checks.  The  committee  shall  also  submit 
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a  check  for  the  total  arrn  ur.t  of  si;ch 
outstanding  chocks,  pi'.\  able  to  the 
L'nitpd  States  Treasury 

PART  9039— REVIEW  AND 
INVESTIGATION  AUTHORITY 

S.-i 

9039.1  Ri-tiTilion  of  boc)K'i  and  records. 

9039.2  Continuing  review. 
'•039, 3  Examinations  and  audits: 

uuestigHtions 
Authority:  26  V  S  C,  90,i<( 

§  9039.1     Retention  of  books  and  records. 

The  candidate  and  his  or  her 
authorized  committee(s)  shall  ke-.'p  all 
books,  records  and  other  inforni.itiiiri 
required  under  11  CP'R  9033.11.  a.-.d 
9034,2  and  part  9036  for  a  period  (if  three 
years  pursuant  to  11  CFR  102. 9lc)  a.nd 
shall  furnish  such  books,  records  aril 
information  to  the  Commission  on 
request. 

§  9039.2    Continuing  review. 

(a)  In  reviewing  candidate 
submissions  made  under  11  CFR  pa.-t 
9036  and  in  othenvise  carrying  out  its 
responsibilities  under  this  subchapter, 
the  Commission  may  routinely  consider 
information  from  the  following  so'.irrcs: 

(1)  Any  and  all  materials  and 
communications  which  the  candidate 
and  his  or  her  authorized  committee(s) 
submit  or  provide  under  11  CFR  part 
9036  and  in  response  to  inquiries  or 
requests  of  the  Commission  and  its  staif 

(2)  Disclosure  reports  on  file  with  the 
Commission;  and 

(3)  Other  publicly  a\  aildbie 
documents. 

(b)  In  carrying  out  the  Com:n;ss:or',  s 
responsibilities  under  this  subchapter. 
Commission  staff  may  contact 
representatives  of  the  candidate  aiui  his 
or  her  authorized  committee(s)  to 


discuss  questions  and  to  request 
documentation  concerning  committee 
activities  and  any  submission  made 
under  11  CFR  part  9036. 

§  9039.3     Examinafion  and  audits; 
investigations. 

(aj  General.  (1)  The  Commission  will 
consider  information  obtained  in  its 
continuing  review  under  11  CFR  9039.2 
in  making  any  certification, 
determination  or  finding  under  this 
subchapter.  If  the  Commission  decides 
by  an  affirmative  vote  of  four  of  its 
members  that  additional  information 
must  be  obtained  in  connection  with  any 
such  certification,  determination  or 
finding,  it  will  conduct  a  further  inquiry, 
A  decision  to  conduct  an  inquiry  under 
this  section  may  be  based  on 
information  that  is  obtained  under  11 
CFR  9039.2,  received  by  the  Commission 
from  outside  sources,  or  otherwise 
ascertained  by  the  Commission  in 
carrying  out  its  supervisory 
responsibilities  under  the  Presidential 
Primary  Matching  Payment  Account  Act 
and  the  Federal  Election  Campaign  Act. 

(2)  an  inquiry  conducted  under  this 
section  may  be  used  to  obtain 
information  relevant  to  candidate 
eligibility,  matchability  of  contributions 
and  repayments  to  the  United  States 
Treasury.  Information  obtained  during 
su  h  d..  inquiry  may  be  used  as  the 
!icis;s  or  partial  basis,  for  Commission 
certifications,  determinations  and 
findings  under  11  CFR  parts  9033.  9034, 
9036  and  9038.  Information  thus 
obtained  may  also  be  the  basis  of,  or  be 
considered  in  connection  with,  an 
investigation  under  2  U.S.C.  437g  and  11 
CFR  part  111. 

(3)  Before  conducting  an  inquiry  under 
this  section,  the  Commission  will 
attempt  to  obtain  relevant  information 


under  the  coniir.uing  rev  n  w  piovisions 
of  11  CFR  9039.2.  Matching  paym.cnts 
will  not  be  withheld  pending  the  results 
of  an  inquiry  undt-r  this  Section  uhlt-ss 
the  Commission  finds  patent 
irregularities  suggesting  the  possibility 
of  fruud  in  materials  submitted  by,  or  in 
the  activities  of,  the  candidate  or  his  or 
her  authorized  committre(s), 

(b)  Procedures.  (1)  The  Commission 
will  notify  the  candidate  of  its  decision 
to  conduct  an  inquiry  under  this  section. 
The  notice  will  summarize  the  legal  and 
factual  basis  fur  tht:  Commission's 
decision. 

(2)  The  Corunission  s  ir.qu'ry  may 
include,  but  is  not  limited  to,  the 
following: 

(i)  .A  field  audit  of  the  candidate's 
biioks  and  records, 

(u)  Field  interviews  of  agents  and 
representatives  of  the  candidate  and  his 
or  her  authorized  committee(s): 

(iii)  Verification  of  reported 
contributions  by  contacting  reported 
contributors; 

(iv)  Verification  of  disbursement 
information  by  contacting  reported 
\endors: 

(v)  Written  questions  under  order: 

(vi)  Production  of  documents  under 
subpoena; 

(vii)  Depositions, 

(3)  The  provisions  of  2  U.S  C.  437g  and 
11  CFR  part  111  will  not  apply  to 
inquiries  conducted  under  this  secticm 
except  that  the  provisions  of  11  CFR 
111.12  through  111.15  shall  apply  to  any 
orders  or  subpoenas  issued  by  the 
Commission, 

Dated:  DecemhtT  24,  1990 
Lee  Ann  Elliott. 

C'^c  .T'on.  Fpdt':al  t.U'dion  Commission. 
|FR  Doc  9O-303"8  Filed  12-31-«0;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

F«d«r«i  Aviation  Administration 
14  CFR  Parts  121,  129,  and  135 

1  Docket  No.  25590;  Amdt.  Nos  121-213, 
12^20,  and  135-35! 

Prohibition  Against  Smolting 

AQENCv.  Kfdertil  .Aviation 
.AdmmistraiKin  (F.-XA).  DOT 
action:  Di,sp(is!tion  of  comments. 


summary:  This  document  siLiimarizes 
and  responds  to  comments  received  by 
the  F.-\.-\  coiicernins  the  Prohibition 
Ag.iinst  Smoking  Final  Rule  Due  to  a 
c^ongressioniil  mandate  the  rule  was 
effective  upon  issuance  Bec^iuse  of  the 
early  effective  date,  th.e  V.W  did  not 
have  sufficient  time  to  ihsue  a  notice  of 
proposed  rulemaking  and  rereive 
comments  from  the  pui)!ic.  Therefore, 
post  effective  date  comments  were 
invited  from  the  public.  The  comment 
period  closed  on  April  2,3,  1990. 
DATES:  Effective  Date  of  Finn!  Rale: 
February  28,  1990. 

ADDRESSES:  The  Prohibition  .-Xsninst 
Smoking  Final  Rule  docket  rr'as  he 
examined  at  the  Federal  .-XMaiion 
Administration.  Office  of  the  O.ief 
Counsel.  Rules  Docket,  Room  OKS-C,  H<xi 
Independence  Avenue,  SW,, 
Washington,  DC  20591   The  Kuh'S 
Docket  IS  open  weekdays,  exct.'pt 
Federal  holidays,  between  830  a  m.  and 
')  00  p.m. 

FOR  FURTHER  rNFORMATION  CONTACT: 

Mr.  l.arry  Youngblut,  Prniect 
Development  Branch  {.\FS-240),  Air 
Transportation  Division:  Office  of  Flight 
Standards,  Federal  .A\iatinn 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-ao<lfi. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  F.-\A  iSMjed  the  F^ohibition 
Ag.iinst  Smoking  Final  Rule  on  February 
2H,  19«0,  and  publi:.hed  it  m  the  Federal 
Register  on  March  :*,  1990  ln,'i  i-R  a.iw; 
[lecause  Cotigress  nvjain".]  that  the 
prohibition  go  into  effei.t  or,  February  25, 
19t)0,  the  FAA  rule  beiam.c  effective 
upon  issuance.  Post-effective  date 
comments  were  invited  from  the  public 
The  comments  and  the  F.\A  s 
disposition  of  the  comments  <ire 
discussed  below. 

The  FAA  received  six  (.oiiii'ii-iUs.  four 


supporting  the  rule,  and  two  opposing 
the  rule  Four  comments  were  from 
private  ( itizens.  The  remaining  two 
comm.ents  were  from  an  air  carrier  antl 
a  representative  of  the  tobacco  industrj'. 

One  private  citizen  commenter 
opposes  the  prohibition  stating  that 
smoking  should  be  the  persona!  choice 
of  each  individual.  However,  the  FA.\ 
regulation  is  the  result  of  a 
congressional  mandate  to  prohibit 
smoking  during  certain  flights  within  the 
United  States.  The  FAA  must  implement 
the  congressional  mandate  and,  in  so 
doing,  the  FAA  cannot  exclude  any 
flights  that  the  mandate  included. 

In  a  comment  received  from  the 
Tobacco  Institute,  also  opposing  the 
rule,  two  objections  are  made.  The  first 
objection  is  that  the  purported  health 
beneHts  discussed  in  the  regulatory 
evaluation  accompanying  the  rule  are 
unsupported  and  unnecessary  to 
implement  the  new  statute. 

The  FAA  disagrees.  Much  of  the 
testimony  presented  on  June  22, 1989,  to 
the  House  Subcommittee  on  Aviation 
showed  that  there  are  health  dangers 
from  exposing  nonsmoking  passengers 
and  flight  attendants  to  environmental 
tobacco  smoke  (ETS).  The  FAATrtttjzed 
this  testimony  in  its  regulatSry 
evaluation  to  estimate  the  health 
benefits  that  nonsmoking  passengers 
and  flight  attendants  will  experient 
from  the  decrease  in  ETS  due  to  the 
smoking  prohibition.  Although  the  FAA 
st.ited  that  the  health  benefits  were 
unquantifiable,  this  does  not  minimize 
their  value.  Instead,  it  points  out  that 
there  may  be  problems  in  quantifying 
the  dollar  value  of  such  benefits. 
However,  based  on  the  testimony 
presented  to  Congress  and  contained  in 
the  docket,  there  is  sufficient  evidence 
to  support  the  FAA's  position  that  some 
health  benefits  will  result  from  this 
rulemaking. 

The  commenter's  assertion  that  a 
discussion  of  the  health  benefits  is 
unnecessary  to  implement  the  statute  i" 
incorrect.  The  FAA  is  required  by 
Executive  Order  12291  to  present  a  cost- 
benefit  analysis  for  its  regulations,  even 
where  the  contents  of  a  particular 
regulation  have  been  prescribed  by  an 
act  of  Congress.  The  primary  benefit 
gained  from  this  rulemaking  is  the 
reduction  in  ETS-related  health 
problems:  therefore,  the  benefits  must  be 
discussed. 

The  Tobacco  Institute's  second 
objection  is  that  the  FAA  is  encouraging 
air  carriers  to  decrease  the  use  of 
ventilation  systems  on  aircraft.  The 
commenter  believes  that  this 


encouragement  is  implied  by  the 
agency's  statements  that  air  carriers  will 
."•ealize  savings  through  less  wear  and 
tear  on  the  ventilation  system  if  smoking 
is  banned 

It  appears  that  the  Tobacco  Institute 
has  misinterpreted  the  statement  in  the 
regulatory  evaluation  regarding  the 
lessened  wear  and  tear  on  aircraft.  The 
FAA  is  not  encouraging  air  carriers  to 
cut  back  on  the  use  of  aircraft 
ventilation  systems.  Instead,  when 
enuna  rating  the  benefits  of  the  rule,  the 
FAA  stated  that  in  the  absence  of 
tobacco  smoke,  the  ventilation  system 
would  not  have  to  work  as  hard  and' 
would  wear  out  less  often.  This  ■ 

promotes  savings  due  to  fewer  « 

replacement  parts  needed  and  lower         i: 
maintenance  costs.  '■ 

The  remaining  cummenters,  three  i 

private  citizens  and  one  industry 
organization,  support  the  prohibition; 
however,  all  four  commenters 
recommend  that  the  FAA  extend  the 
prohibition  to  the  cockpit. 

The  purpose  of  this  rulemaking  is  to 
implement  the  congressional  mandate. 
which  applies  to  smoking  in  the 
passenger  cabin  or  aircraft  lavatory. 
Congress  refrained  from  prohibiting 
smoking  in  the  cockpit.  Therefore. 
extending  the  sm,oking  prohibition  to 
include  the  coc  kpit  is  beyond  the  scope    . 
of  this  rulemaking. 

In  July  1989,  the  Office  of  the 
Secretary  of  Transportation  asked  the 
KA,\  to  review  its  policy  concerning 
smoking  in  the  cockpit.  Since  ig^S,  ii  has 
been  the  FAA's  policy  not  to  ban  ; 

smoking  in  the  cockpit  by  regulation.  In 
April  1978,  a  panel  of  expert  consultants 
was  convened  by  the  Nationol  Institutes 
of  Health  to  study  the  issue  of  flight 
crewmcmbers  smoking  in  the  cockpit. 
They  found  that  the  adverse  effects  of      ^ 
withdrawal  in  a  chronic  smoker  are 
potentially  significant  and  may  have  a 
net  ad'verse  effect  on  flight  safety 
because  of  pilot  performance 
degr.'ii.it'on.  Since  the  F,'\.-\  is  unaware 
of  an>  new  information  regarding  the 
effects  of  withdrawal  in  the  habitual 
smoker,  the  F.AA  has  asked  the  Office 
on  Smoking  and  Flealih.  of  the  U.S. 
Public  Health  Service,  to  review  the  19':8 
National  Institutes  of  Health  study  to 
determine  its  current  validity.  This 
review  is  currently  underway. 

In  addition,  the  FAA  received  a 
petition  for  rulemaking  from.  Mr.  Nick 
Pittenger  on  February  13,  1990.  that 
requests  that  no  person  be  allowed  to 
smoke  on  the  Flight  deck  without  the 
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permission  of  each  flight  deck 
crewmember.  This  petition  for 
rulemaking  was  published  in  the  Federal 
Register  on  March  22. 1990  (55  FR 
10620).  The  comment  period  closed  on 
May  26, 1990.  All  comments  received 
will  be  fully  evaluated  before  any  final 
action  on  this  petition  is  taken. 

Following  a  careful  evaluation  of  the 
comments,  the  FAA  has  determined  that 
no  change  to  the  rule  is  warranted  at 
this  time. 

Issued  in  VVo.-,hington.  DC,  on  Uecember  26, 
1990. 

William  C.  Withcycombe, 
Acting  Director.  Flight  Standards  Service. 
|FR  Doc.  9IV30586  Filed  12-27-90;  8:45  am) 

BILLING  CODE  4910-13-M 


BEST  COPY  AVAILABLE 


Wednesday 
January  2,  1991 


Part  IV 


Department  of 
Commerce 


Office  of  the  Secretary 


15  CFR  Part  19 

Metric  Conversion  Policy  for  Federal 

Agencies;  Rule 


160 


Federal  Register  /  Vol.  56,  No.  1  /  Wednesday.  |anuary  2.  1991  /  Rules  and  Regulations 


nEPARTMENT  OF  COMMERCE 
Office  of  the  Secretary 

15CFRPart19 

(Docket  No.  90913-02S9] 
RIN  0692-AA07 

Metric  Conversion  Policy  for  Federal 
Agencies 

AQENCY:  Office  of  the  Secretary.  Under 
Secretary  for  Technology.  U.S. 
Department  of  Commerce. 
ACTION:  Final  nile. 

summary:  15  CFR  part  19  subpart  B  sets 
out  Federal  Government  policy  on  the 
voluntary  use  of  the  metric  system  of 
measurement  by  agencies,  industry  and 
the  public.  In  conformance  with  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (Pub  L  lOCMlB,  section 
5164),  we  are  revising  that  subpart  to 
remove  the  voluntary  aspect  of  metric 
tran.sition  for  Federal  agencies.  The 
amended  subpaH  B  provides  policy 
direction  to  9«sist  Federal  agencies  in 
their  trari.8flion  to  use  of  the  metric 
systgjn'of  measurement. 

fFECTlVE  DATE:  February  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
A.  S.  Whehhan,  Office  of  Metric 
Programs,  Room  4845,  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
Phone  (202)  377-0944. 
SUPPLEMENTARY  INFORMATION: 

Background  I 

The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-118.  section  5164)  declares  the 
metric  system  to  be  the  "preferred 
measurement  system  for  U.S.  trade  and 
commerce."  Federal  agencies  are  also 
now  required  to  use  the  metric  system  in 
procurement,  grants  and  other  business- 
related  activities,  by  a  date  certain  and 
to  the  extent  economically  feasible  by 
the  end  of  fiscal  year  1992,  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms, 
such  as  when  foreign  competitors  are 
producing  competing  products  in  non- 
metric  units. 

These  declarations  and  the 
accompanying  report  of  the 
Congressional  conferees  require  this 
updating  of  the  existing  Federal  policy 
document.  The  policy  set  out  below  was 
issued  as  a  proposed  rule:  "Metric 
Conversion  Policy  for  Federal 
Agencies."  54  FR41848,  October  12, 
1989.  which  upd.iled  the  policy  stated  in 
a  prior  notice:  "Metric  Conversion 
Poiii.v  for  Ftjderal  Agencies,"  50  VR 
27577,  luly  5, 1985.  Thte  updated  policy 


has  been  taken  directly  from  the  1985 
notice.  However,  this  rule  amends  the 
earlier  policy  to  bring  the  references  and 
text  up-to-date.  The  policy  clarifies  and 
strengthens  Federal  program 
requirements.  Implementing  agency 
initiatives  are  expected. 

The  current  text  reflects  comments 
received  from  the  public  (1  comment)  as 
well  as  from  the  Federal  Metrication 
Operating  Committee  (MOC)  The  text 
of  the  policy  has  been  approved  by  the 
Federal  Interagency  Council  on  Metric 
Policy  (ICMP.)  Recommended  changes 
from  the  representatives  of  the  ICMP/ 
MOC  included  updating  the  Federal 
Register  notice  defining  the  "metric 
system,"  clarifying  the  term  "other 
business-related  activities,"  and  adding 
agency  reporting  requirements.  These 
changes  were  made  and  are 
incorporated  in  the  rule. 

The  only  private  sector  response  was 
from  the  American  Petroleum  Institute 
(API.)  The  API  commented  on:  (1) 
Section  19.23(a),  encouraging  DoC  to 
continue  to  coordinate  federal  agency 
metrication  activities.  That  section  was 
modified  in  the  final,  although  it  never 
mentioned  DoC.  However  19.22(a)  refers 
to  the  Department's  coordination  role; 
(2)  section  19.23(b),  asking  for  a 
clarification  of  "areas  where  metrication 
is  dependent  on  agency  initiatives," 
That  language  was  clarified  and  became 
§  19.23(c):  and  (3)  section  19.23(d) 
pointing  out  that  the  American  National 
Metric  Council  and  the  U.S.  Metric 
Association  are  good  sources  for 
agencies  seeking  information  on  private 
sector  metrication  efforts.  Section 
19.24(d)  recommends  that  agencies 
"maintain  liaison  with  private  sector 
groups  (such  as  the  American  National 
Metric  Council  and  the  U.S.  Metric 
Association)  that  are  involved  in 
planning  for  or  coordinating  National 
transition  to  the  metric  system." 

Rulemaking  Requirement 

Under  Executive  Order  12291  the 
Department  must  judge  whether  a 
regulation  is  major  within  the  meaning 
of  section  1  of  the  Order  and.  therefore, 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  policy  statement  is  not  a 
major  rule  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  in  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 


in  domestic  or  export  markets. 
Therefore,  a  Regulatory  Impact  Analysis 
will  not  be  prepared. 

This  policy  statement  contains  no 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

This  action  is  exempt  from  the 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  because  notice  and 
opportunity  for  comment  are  not 
required  for  this  policy  statement  by 
section  553  of  the  Administrative 
Procedure  Act  or  any  other  law. 
Therefore,  no  initial  or  final  regulatory 
flexibility  analysis  was  prepared. 

This  policy  statement  does  not 
contain  a  collection  of  information  for 
purposes  of  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  15  CFR  Part  19 

Science  and  technology,  Metric 
system. 

For  the  reasons  set  out  in  the 
preamble  part  19  of  titlelS  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  19  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1512  and  3710, 15 
U.S.C.  205a  et  seq.  and  DOO  10-17. 

2.  Subpart  B  is  revised  to  read  as  ■ 
follows: 

Subpart  B— Metric  Conversion  Policy  for 
Federal  Agencies 


Sec. 

19.20 

19.21 

19.22 

19.23 

19.24 


Purpose. 
Definition. 
General  Policy. 
Guidelines. 

Recommendations  for  Agency 
Organizations. 

19.25  Reporting  Requirement. 

19.26  thru  19  199    reserved. 

Subpart  B— Metric  Conversion  Policy 
for  Federal  Agencies 

§  19.20    Purpose. 

To  provide  policy  direction  for 
Federal  agencies  in  their  transition  to 
use  of  the  metric  system  of 
measurement. 

§  19.21    Definition. 

Metric  system  means  the 
International  System  of  Units  (SI) 
established  by  the  General  Conference 
of  Weights  and  Measures  in  1960,  as 
interpreted  or  modified  from  time  to 
time  for  the  United  States  by  the 
Secretary  of  Commerce  under  the 
authority  of  the  Metric  Conversion  Act 
of  1975  and  the  Metric  Education  Act  of 
1978. 


X 
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Other  business-related  activities 
means  measurement  sensitive 
commerical  or  business  directed 
transactions  or  progiams.  i.e..  standard 
or  specification  development, 
publications,  or  agency  statements  of 
general  applicability  and  future  effect 
designed  to  implement,  interpret,  or 
prescribe  law  or  policy  or  describing  the 
procedure  or  practice  requirements  of  an 
agency.  "Measurement  sensitive"  means 
the  choice  of  measurement  unit  is  a 
critical  com.ponent  of  the  activity,  i.e.,  an 
agency  rule/regulation  to  collect 
samples  or  measure  something  at 
specific  distances  or  to  specific  depths. 
specifications  requiring  intake  or 
discharge  of  a  product  to  certain 
volumes  or  flow  rates,  guidelines  for 
clearances  between  objects  for  safety, 
security  or  environmental  purposes,  etc. 

§  19.22    General  Policy. 

The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418,  section  5164)  amended  the 
Metric  Conversion  Act  of  1975  to,  among 
other  things,  require  that  each  Federal 
agency,  by  a  date  certain  and  to  the 
extent  economically  feasible  by  the  end 
of  the  fiscal  year  1992,  use  the  metric 
system  of  measurement  in  its 
procurements,  grants,  and  other 
business-related  activities,  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms, 
such  as  when  foreign  competitors  are 
producting  competing  products  in  non- 
metric  units. 

(a)  The  Secretary  of  Commerce  will 
appoint  a  Commerce  Department  Under 
Secretary  to  assist  in  coordinating  the 
efforts  of  Federal  agencies  in  meeting 
their  obligations  under  the  Metric 
Conversion  Act.  as  amended, 

(h)  Federal  agencies  shall  coordinate 
and  plan  for  the  use  of  the  metric  system 
in  their  procurements,  grants  and  other 
business-related  activities  consistent 
with  the  requirements  of  the  Metric 
Conversion  Act,  as  amended.  Federal 
agencies  shall  encourage  and  support  an 
environment  which  will  facilitate  the 
transition  process.  When  taking 
initiatives,  they  shall  give  due 
consideration  to  known  effects  of  iheir 
actions  on  State  and  local  governments 
and  the  private  sector,  paying  particular 
attention  to  effects  on  small  business. 

(c)  Each  Federal  agency  shall  be 
responsible  for  developing  plans, 
establishing  necessary  organizational 


structure,  and  allocating  appropriate 
resources  to  carry  out  this  policy. 

§  19.23    Guidelines. 
Each  agency  shall: 

(a)  Establish  plans  and  dates  for  use 
of  the  metric  system  in  procurements, 
grants  and  other  business-related 
activities: 

(b)  Coordinate  metric  transition  plans 
with  other  Federal  agencies.  State  and 
local  governments  and  the  private 
sector; 

(c)  Require  maximum  practical  use  of 
metric  in  areas  where  Federal 
procurement  and  activity  represents  a 
predominant  influence  on  industry 
standards  (e.g.:  weapon  systems  or 
space  exploration).  Strongly  encourage 
metrication  in  industry  standards  where 
Federal  procurement  and  activity  is  not 
the  predominant  influence,  consistent 
with  the  legal  status  of  the  metric 
system  as  the  preferred  system  of 
weights  and  measures  for  United  States 
trade  and  commerce; 

(d)  Assist  in  resolving  metric-related 
problems  brought  to  the  attention  of  the 
agency  that  are  associated  with  agency 
actions,  activities  or  programs 
undertaken  in  compliance  with  these 
guidelines  or  other  laws  or  regulations: 

(e)  Identify  measurement-sensitive 
agency  policies  and  procedures  and 
ensure  that  regulations,  standards, 
specifications,  procurement  policies  and 
appropriate  legislative  proposals  are 
updated  to  remove  barriers  to  transition 
to  the  metric  system: 

(f)  Consider  cost  effects  of  metric  use 
in  setting  agency  policies,  programs  and 
actions  and  determine  criteria  for  the 
assessment  of  their  economic  feasibility. 
Such  criteria  should  appropriately  weigh 
both  agency  costs  and  national 
economic  benefits  related  to  changing  to 
the  use  of  metric: 

(g)  Provide  for  full  public  involvement 
and  timely  information  about  significant 
metrication  policies,  programs  and 
actions; 

(h)  Seek  out  ways  to  increase 
understanding  of  the  metric  system  of 
measurement  through  educational 
information  and  guidance  and  in  agency 
publications; 

(i)  Consider,  particularly,  the  effects  of 
agency  metric  policies  and  practices  on 
small  business:  and 

(j)  Consistent  with  the  Federal 
Acquisition  Regulation  Svstem  (48  CFR), 
accept,  without  prejudice,  products  and 
services  dimensioned  in  metric  when 


they  are  offered  at  competitive  prices 
and  meet  the  needs  of  the  Government. 
and  ensure  that  acquisition  planning 
considers  metric  requirements. 

§  19.24    Recommendations  lor  Agency 
Organization. 

Each  agency  shall; 

(a)  Participate,  as  appropriate,  in  the 
Interagency  Council  on  Metric  Policy 
(ICMP),  and/or  its  working  committee, 
the  Metrication  Operating  Committee 
(MOC).  in  coordinating  and  providing 
policy  guidance  for  the  U.S. 
Government's  transtion  to  use  of  the 
metric  system. 

(b)  Designate  a  senior  policy  official 
to  be  responsible  for  agency  metric 
policy  and  to  represent  the  agency  on 
the  ICMP. 

(c)  Designate  an  appropriate  official  to 
represent  the  agency  on  the  Metrication 
Operating  Committee  (MOC),  an 
interagency  committee  reporting  to  the 
ICMP. 

(d)  Maintain  liaison  with  private 
sector  groups  (such  as  the  American 
National  Metric  Council  and  the  U.S 
Metric  Association)  that  are  involved  in 
planning  for  or  coordinating  National 
transition  to  the  metric  system. 

(e)  Provide  for  internal  guidelines, 
training  and  documentation  to  assure 
employee  awareness  and  understanding 
of  agency  metric  policies  and  programs. 

§  19.25    Reporting  Requirement 

Each  Federal  agency  shall,  as  part  of 
its  annual  budget  submission  each  fiscal 
year,  report  to  the  Congress  on  the 
metric  implementation  actions  it  has 
taken  during  the  previous  fiscal  year. 
The  report  will  include  the  agency's 
implementation  plans,  with  a  current 
timetable  for  the  agency's  transition  to 
the  metric  system,  as  well  as  actions 
planned  for  the  budget  year  involved  to 
implement  fully  the  metric  system,  in 
accordance  with  this  policy.  Reporting 
shall  cease  for  an  agency  in  the  fiscal 
year  after  it  has  fully  implemented 
metric  usage,  as  prescribed  by  the 
Metric  Conversion  Act  (15  U.S.C, 
205b(2).) 

§§  19.26  tt^ru  19.199    IReserved) 

Dated:  December  19, 1990. 
Robert  M.  White, 
Under  Secretary  for  Technology. 
[PR  Doc.  90-30566  Filed  12-31-00;  8:45  am] 
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15  Parts: 

0-299 
300-799 

8C0-End 

15  Parts: 
0-149 
150-999 
1000-End 


.  er  only) 


17  Parts: 
1-199 
200-239 
240-End 

'A  Par's 

160-279 
280-399 
400-End 

13  pj'ts 

1-199 

200-End 

2'?  Parts: 
1-399 
400-499 
500-End 

21  Par' a 

100-169 
170-199 
200-299 

30(Mge 

50&-699 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 


23 

24  Parts: 

0-199 

200-499 

500-699 

700-1659 

1700-End 


26  Parts: 

1  (§n  0-1-1.601 

1  ijl  V61-1  169) 

1  U§  1  170-1  300) 

1  (5  5  1  301-1  400) 

1  (55  1  401-1  500) 

1  (5§  1  501-1  640)  (Cove:  on!,.) 

1  (55  1  641-1  850) 

1  (55  1  851-1  907) 

1  (55  1  908-1-1000) 

1  (55  1,1001-1  1400) 

1  (§  1.1401-End) 

2-29 

30-39 

40-49  (Cover  only) 

50-299  (Cover  only) 

300-499 

500-599 

600-End 

27  Parts: 

1-199 

200-End 


Titles  revised  as  of  July  1,  1990: 

TKIe 

2t  200-tr^.d 


29  Farla; 

34  Parts: 

0-99 

1-299 

100-499 

300-399 

500-899 

400-End 

900-1899 

1900-1910(55  1901.1000- 

35 

1910.999) 

1910  (§§  1910.1000-End) 

36  Parts: 

1911-1925  (Cover  only) 

1-139 

1926 

200- End 

1927-End 

37 

30  Parts: 

0-199 

38  Parts: 

200-699 

0-17 

700-End 

18-End 

3 :  Parts: 

39 

0-199 

200-End 

40  Parts: 

1  -  '^i 

32  Parts: 

52 

1-189 

53-60 

190-399 

61-83 

400-629 

81-85 

630-699  (Cover  only) 

86-99 

700-799 

100-149 

800- End 

150-189 

190-259 

33  Parts: 

260-299 

1-124 

300-399 

125-199 

400-424 
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in 


425-699  (Cover  only) 

700-789 

790-End 

41  Parts: 


Chs.  1-100 
Ch.  101 
Chs.  102-200 
Ch  201 -End 


Projected  January  1,  1991  editions: 
TJtte 


Titles  revised  as  of  October  1,  1990 

Title 


42  Parts: 

1-60 
61-399 
400-429* 
430-End* 

43  Parts; 

1-999* 

1000-3999 

4000-End 

44* 

45  Parts: 

1-199 
200-499 
500-1199* 
1 200-End 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155 

156-165 

166-199 

200-499 

500-End 


47  Parts: 

0-19 

20-39 

40-69 

70-79 

80-End 

48  Parts: 

Ch    1  (1-51) 
Ch   1  (52-99) 
Ch.  2  (201-251) 
Ch  2  (252-299)* 
Chs.  3-6* 
Chs.  7-14* 
Ch   15-End* 

49  Parts: 

1-99 

100-177* 

178-199* 

200-399* 

400-999* 

1000-1199 

1200-End 

50  Parts: 

1-199* 

200-599* 

600-End* 


CFR  Index 
1-2 

3  (Compilation) 

4 

5  Parts: 

1-699 

700-1199 

1200-End 

6  i  Reserved  1 

7  Parts: 
0-26 

27-45 

46-51 

5? 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2iX)0-End 

8 

9  Parts: 


1-'99 

20C-  -E  nd 

10  Part* 

0-50 

51-199 
200-399  (C 
400-499 

60a-End 

11 

12  »»8rt8: 

1-199 

200-219 

220-299 

300-499 

500-599 

600-End 

13 

14  Parts: 

1-59 
60-139 
140-199 
200-1199 

1200-End 

15  Parts: 

0-299 
300-799 

800-Erxl 

16  Parts: 

0-149 

150-999 

1000-E'>G 


^ve^  onlvl 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— JANUARY  1991 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
<  ounted  as  the  first  day. 

When  a  date  falls  on  a  weeltend  or 
holiday,  the  next  Federal  business  day 
IS  usf'd.  (See  1  CFR  18,17) 


A  new  table  will  be  puhlisht.  d  in  the 
first  issue  of  each  month 


Date  Of  FR 

PueLlCATKX 

15  DAYS  AFTCH 
PueLCATlON 

30  OAVa  AFTER 
fUtUCATION  '. 

45  DAYS  AFTER 
POeUCATION 

6C   DA'S   Af-TER 
Puei  ICATK3N 

90  DAVS  AFTER 
PUBLICATION 

January  2 

January  17 

February  1 

Febri^ary  19 

March  4 

April  2 

January  3 

January  18 

February  4 

February  19 

March  4 

April  3 

January  4 

January  22 

February  4 

February  19 

March  5 

April  4 

January  7 

January  22 

Feboiary  6 

February  21 

March  8 

April  8 

January  8 

January  23 

February  7 

February  22 

March  1 1 

April  8 

January  9 

January  24 

February  8 

February  25 

March  1 1 

April  9 

January  1 0 

January  25 

February  1 1 

February  25 

March  1 1 

April  10 

January  1 1 

January  28 

February  1 1 

February  25 

March  12 

April  1 1 

January  14 

January  29 

February  13 

February  28 

March  15 

April  1 5 

January  1 5 

January  30 

February  14 

March  1 

March  18 

April  15 

January  16 

January  31 

February  15 

March  4 

March  18 

April  16 

January  17 

February  1 

February  19 

March  4 

March  1 8 

April  17 

January  18 

February  4 

February  19 

March  4 

March  19 

April  18 

January  22 

Febnjary  6 

February  21 

March  8 

March  25 

April  22 

January  23 

February  7 

February  22 

March  11 

March  25 

April  23 

January  24 

February  8 

February  25 

March  11 

March  25 

April  24 

January  25 

February  1 1 

February  25 

March  11 

March  26 

April  95 

January  28 

February  12 

February  27 

March  14 

March  29 

April  29 

January  29 

February  13 

February  28 

March  15 

April  1 

April  29 

January  30 

February  14 

March  1 

March  18 

April  1 

April  30 

January  31 

February  15 

March  4 

March  18 

Aprill 

May1 

W^^i^M^^^^Mkmm^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 


GUIDE;  Re-vised  )anuary  1,  198'-i 
Sl'PPLKMEN'T:  Revised  lanuars 


iHfO 


The  GLIDE  and  the  SUPPLflMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  lo 

assist  anyone  with  F'tnera!  recordkeeping 
obligations. 

The  various  ah.stnu.ls  ni  the  CriDE  tc'!  th.e 
user  (1)  what  records  '•ni/«t  be  kept,  i^M  vsho  must 
keep  them,  and  (3)  how  long  thev  must  be  Icept. 

The  CI 'IDE  is  funnatted  and  numbered  to 
parallel  tlie  COPE  OF  FEDERAL  REGl'LATIONS 
(CFR)  for  uniformity  of  citation  and  eas\ 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Ar.hives  and  Records 
Administration. 

Order  'roni  .Supi  rmtt  .ufcrit  of  Documents, 
L'.S,  Government  Pnrting  Ujjice, 
Washington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code     *67oo 


DYES 


Charge  your  order. 
It's  pasy! 
To  fax  your  orders  and  inquiries.  202-275-0019 


5 


please  send  me  the  foUovMng  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQl  IREMENT,S  IN  THE  (  FH 

SN  069-000-OP'  10-7  at  $12.00  each. 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE.  S  N  0H9-000-00025-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25"(  )    All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8  90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  paym.ent: 

I    I  Check  payable  to  the  SuF>erintendent  of  Documents 
D  GPO  Deposit  Account     I    M    I    I    I    I    l-fl 


I I  MSA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


L 


± 


1         !  i  i  ■  1^  1  i  !  ! 

Tfiank  vou  for  vour  order! 
(Credit  card  expiration  date) 

t  try  ■>    •■ 


ii.<:  i, 


t*^i.  •  i  I  < 


xlU  ,  I 


VI     4  '*V'   ,•  ■*-• 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  IX]  20402-9325 


Public  Laws 


102d  Congress.  l8t  Session,  1991 


Pamohlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  i02d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  o!  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  pnces). 


Superintendent  of  Documents  Subscriptions  Order  Form 


OOP  P'OCtitfna  ■~'JOt 

*6216 


m 


DYES, 


plca.se  send  me 
for  $119  per  subscription. 


Charge  your  order 

It's  easy/  5 

To  fax  your  ord«r>  and  Inquiries -(202)  275-0019 

subscripti .^ns  [o  PUBLIC  L,\WS  for  the  102d  Congress.  1st  Session.  1991 


1.  The  total  cost  of  my  order  is  $_ All  prices  mdudc  regular  domestic  postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  25*^ 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/atteniwn  linci 


3.  Plea.se  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account       1 I — I — I — I — I — I — !  I — I 

EH  VISA  or  MasterCard  Account 


(Street  address) 


(City,  State.  ZIP  Cixle) 


J_ 


(Crcdii  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  itKluding  area  code) 


(Signature)  '"*' 

4.  Mail  To:  Superintendent  of  DiKuments,  Government  Printing  Office.  Washington,  D.C.  20402-9371 


,!    •    -I    .! 


■K-    > 


Public  Papers 
of  the 

Presidents 
of  the 
m  United  States 


Annual  volum?s  containing  the  publu  mpssdyes 
and  slalemenis  news  conferences   and  other 
selected  papers  released  hv  the  White  )ioiise 

Volumes   for     he  fcllowing  >ears   a'-f   available    o'her 
volumes  not  iisled  are  oul  of  pnni 


^.7^ 


Jimmy  Carer 

1978 

(Book  !)..„ „ .$24.00 

1979 

(Book  I) SZi.OC 


Ronald  Reagan 

1961 „ $25.00 


1979 

(Book  II) 


.....$24.00 


1980-81 

(Book  I) .$2100 

1980-81 

(Book  II) „ $22  00 

1980-81 

(Book  III) $24  00 


1982 

(Book  tl) 

1983 

(Book  I) 

1963 

(Book  II) _.. 

1984 


...$25  00 
J3100 
$32  00 


1984 

(Book  II) „._ 

$3600 

1985 

(Book  l| .™. 

....$34.00 

1983 

(Book  II) 

...$30.00 

1386 

(Book  I) 

.  .$37.00 

1986 

(Book  II) 535.00 


196- 
(Book  I)  __ 

196- 

(Book  m 

1988 

(Book  II.... 


.$33  JW 

.$35.00 


..43»J)0 


George  Bush 

1989 

(Book  I) .$38.00 


Published  by  the  Office  of  the  Federal  Register   Nationa! 
Archives  an2  Records  Adminislralion 

Order  from  Superintendent  of  Doc  u-ier'!.   U.S. 
Governmen'  Prinlins  Office   Wash-".s,ir    i)  C   2(HO:-q325 


(Rev  B-4-90) 


New  edition  ....  Order  now  I 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executiv*  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  p)eriod  April  13. 1945, 
through  January  20, 1 989.  and  which  have  a 
continuing  e"ect  on  the  public.  Fcr  those 
documents  that  have  been  affected  oy  other 
proclamations  or  Executive  o^der  the 
codined  text  presents  the  amended  version, 
Thei-efore,  a  reader  can  use  the  Codification 
to  determine  th.e  latest  text  of  a  document 
without  h.aving  to  "reconstrjct"  it  thr.Dugh 
exte;isive  research 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  ,rid  cation  of  its  current 
status,  and,  where  applicable,  its  tocat.on  m 
this  volume 

Published  by  tr>€  Oflice  of  the  Federal  Regislor 
Naticr>al  Archives  and  Records  Adminislr,,''on 

Order  trom  Supennteraenf  of  Documents 
U  S  Government  Pnnting  Office 
Wasriington.  DC  20402-9325 


♦6661 


Superintendent  .^f  Dtn  uments  Puhlications  Order  Form 

Charge  your  order. 

It's  easy!    ? 

Y  t,^,  pli.M>c  M.nd  nic  tne  ioIiovmh;:  inuicaied  publication.  ^ 

copies  of  the  C001F1CATU)\  ru    PRbSiDhN  iiAL  Fki  K  L  XMATIONS  AND  EXECUTIVE  ORDERS. 

S  N  Ot)9{\)()-000\A-''  at  S3:  iX)  cd.h 

The  total  cost  of  ms  nrjor  iv  S .  (International  cnvi'-nn  -v  plci^e  add  25^?  )  Pi  ices  include  regular  domestic  p<-istiige  and 

hjndlmg  and  are  c'.Kxi  through  1  '9C.  After  this  date,  please  laii  Ui.ur  jnd  In: ormation  Desk  at  202-783-32.18  to  verify  prices. 

rtease  (  hoose  Method  of  Pa>ment: 


(Conipan\  ^t  pcf.  mjl  iumc) 

(Please  t>pe  or  prinl) 

1  ■VJJi'iiMul  jtJdre^v  jrv-niion  l;nc> 

(.Sireet  <;iJiJrcvsl 

it';l\  .  Sl-iic.  .'IP  C'-ivi 

11  Check  pavahle  to  ttie  Superiniender.!  of  DvKumeni- 

I     I  GP<)  Deposit  Account         s L_Li 

I     I  VIS\  or  MasterCard  Account 


■T 
J L- 


'U 


ai.iiJ_L_i 


(Credit  card  fxpininon  d.iio) 


Thank  you  for  your  order! 


I)dv  nic  piK'ne  includ.iig  area  tixlc) 


(Signature) 


.Mail  To:  Superinic:^!.  ni  c^!  [)<  vLi'icns.  (j.uemnicnt  Printing  Office.  Washington    DC  2(U():  ^^:,'i 


tj  k-  '■.>   I       s^  v^  i 
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Briefings  on  How  To  Um  the  Federal  Register 

For  information  on  briefings  in  Atlanta,  GA,  and 
Washington,  DC  see  announcement  on  d.e  ms)de  co\tr  of 
this  issue. 
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Federal  Register  Vol.  56,  No    2  /  Thursday,  lanuary  3,  1991 


FEDERAL  REGISTER  Published  ddily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofrtcial  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington.  DC  20406,  under  the 
Federal  Register  Act  (49  Slat.  500.  as  amended  44  U  S  C   Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Pnnttng  Office, 
Washington.  DC  20402. 

The  Federal  Ragistar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act.  44 
U.S.C  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed 

The  Federal  Regittar  will  be  furnished  by  mail  to  subscnhtTs 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfu  ho 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Sixmon;h 
subscriptioni  are  also  available  at  one-half  the  annual  rate   The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1  50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Qte  This  Publication:  Use  thp  volume  number  and  the 
page  number.  Example:  56  FR  12345 


FOR 


WHa 

WHAr 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any   person  who  u»e»  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2  The  relationship  t)€tween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

J   The  important  elements  of  typical  Federal  Register 

documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 

system. 

To  provide  the  public  with  access  'o  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


ATLANTA.  GA 

WHEN: 

January  11,  at  9:00  a.m. 

WHERE: 

Centers  for  Disease  Control 

1600  Clifton  Rd.,  NE. 

Auditorium  A 

Atlanta.  GA  (Parking  available) 

RESERVATIONS; 

1-800-347-1997. 

WHEN: 
WHERE; 


RESERVATIONS: 


WASHINGTON.  DC 

January  24.  at  9:00  a.m.  | 

Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street  NW.,  Washington.  DC 
202-523-5240 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
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Presidential  Documents 


Presidential  Determination  No.  91-10  of  December  27.  1990 

Presidential  Determination  on  Egyptian  Foreign  Militarj   Sales 
(FMS)  Debt 


Memorandum  for  the  Secretary  of  the  Treasury  and  the  Secretary  of 
Defense 

Section  592(d)(1)  of  the  Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act,  It.l  (Public  Law  101-5131  (the  '  Acfl  author- 
izes me,  notwithstanding  any  other  provision  of  law,  in  the  con'ext  of  certain 
multilateral  debt  negotiations,  to  reduce  to  zero  certain  notes  related  to 
Egypt's  FMS  debt  if  other  major  holders  of  Egyptian  military-  debt  agree  to 
equal  or  comparable  reductions.  I  have  concluded  that  such  othrr  creditors  do 
not  agree  to  comparable  reductions  in  their  militarv'  debt 

By  virtue  of  the  authority  vested  in  ire  by  section  592  of  the  Act,  !  hereby 
determine  that  it  is  essential  to  the  national  security  interests  of  the  United 
States  to  unilaterally  cancel  the  requirement  of  Egypt  to  repay  t.he  L'r.i'ed 
States  for  such  Egyptian  military  debt;  and  that  it  is  essential  to  the  success  of 
Desert  Shield  and  to  enhance  peace  and  stability  m  the  Middle  East  to  retl'jce 
to  zero  the  amounts  described  in  section  592(e)(2)  of  the  Art, 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  tne 
United  States  of  America,  including  section  592  of  the  Act,  and  section  301  of 
title  3  of  the  United  States  Code,  1  hereby  delegate  to  the  Secretary  of  Defense 
the  functions  under  section  592(e)(2)  of  the  Act,  provided  that  the  functions 
conferred  by  subparagraph  (B)  thereof  shall  be  exercised  by  the  Secretary  of 
Defense  in  consultation  with  the  Secretary  of  the  Tf*esury 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  publish  ttus 
determination  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  December 


1990. 
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OFFICE  OF  PERSONKEL 
MANAGEMENT 

5  CFR  Parts  213,  317,  359,  and  842 

Senior  Executive  Service 
Recertification 

agency:  Office  of  Personno! 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
iPgulations  on  procedures  governing  the 
recertification  of  career  appointees  in 
the  Senior  Executive  Service.  These 
prcx:edures  implement  section  506  of  the 
Ethics  Reform  Act  of  1989,  which 
inquires  recertification  every  third  year. 
The  regulations  are  intended  to  assure 
consistency  and  fairness  in  the 
recertification  process. 
EFFECTIVE  DATE:  February  4, 1991. 
FOR  FURTHER  INFORMATtON  CONTACT: 
.Neal  Harwood  at  202-606-1610  fPTS 
266-1610). 

SUPPLEMENTARY  INFORMATION:  Under 
section  ,';00  of  the  Ethics  Reform  Act  of 
1989  (Pub.  L.  101-194,  November  30. 
1989),  Senior  Executive  Service  (SES) 
career  appointees  are  subject  to 
recertification  by  their  agencies  every 
third  year,  beginning  in  calendar  year 
1991.  The  Act  adds  a  new  section  3393a 
to  title  5  of  the  U.S.C.  The  section  states 
that  recertification  is  intended  "to 
ensure  that  the  performance  of  career 
appointees  demonstrates  the  excellence 
needed  to  meet  the  goals  of  the  Senior 
Executive  Service  *  *  *." 

On  July  12, 1990,  0PM  published 
proposed  regulations  (55  FR  28632)  to 
implement  the  provisions  of  the  Act.  The 
comment  period,  which  was  30  days 
from  the  date  of  publication,  ended  on 
August  13, 1990.  Comments  were 
received  from  29  agencies,  the  Small 
Agency  Council,  42  individual 
executives  or  groups  of  executives,  nnd 


the  Senior  Executives  Association 
(SEA).  The  comments  are  summarized 
below,  along  with  any  changes  in.  or 
clarifications  of.  the  proposed 
regulations.  In  acting  on  the  comments, 
we  took  into  account  5  U.S.C.  3393a(f). 
which  provides  that  0PM  "shall 
prescribe  standards  and  procedures  to 
ensure  consistency  and  fairness  for  the 
process  of  recertification  *  *  *." 

Before  addressing  the  comments  on 
specific  provisions  of  the  regulations,  we 
would  like  to  take  note  of  a  number  of 
comments  requesting  clarification  of  the 
relationship  between  the  triennial 
recertification  process  and  the  annual 
performance  appraisal  process.  We 
\  iew  the  two  processes  as 
(  omplementary.  The  annual  appraisal 
looks  at  how  well  the  executive  has  met 
the  specific  standards  for  his  or  her 
position  for  the  year.  The  recertification 
ITocess  looks  at  the  executive's 
performance  over  a  period  of  several 
\ears.  At  the  highest  levels  of 
Government  management  occupied  by 
SES  members,  it  often  is  not  possible  to 
fully  judge  the  performance  of  an 
individual  in  as  short  a  time  span  as  one 
\  ear  since  the  impact  of  an  executive's 
activities  may  not  show  up  until  a  later 
time. 

Comments  on  specific  provisions  of 
the  proposed  regulations  follow. 

(1)  Coverage.  Under  proposed 
§  317.504(b)(1),  recertification  applied  to 
any  individual  who  was  a  career  SES 
appointee  as  of  the  end  of  the 
recertification  period  and  had  been 
continuously  employed  in  the  SES  for 
the  preceding  156  weeks,  includmg  any 
service  as  an  SES  noncaretr  or  limited 
appointee.  Breaks  in  service  totaling  8 
months  or  less  were  not  considered  to 
interrupt  the  continuous  service. 

(a)  One  commentor  recommended 
covering  noncareer  as  well  as  career 
appointees.  Such  coverage  is  not 
provided  in  the  law,  and  therefore 
roncareer  appointees  are  not  covered 
under  the  regulations.  It  should  be 
noted,  however,  that  noncareer 
appointees  serve  at  the  pleasure  of  the 
appointing  authority  and  thus  may  be 
removed  at  any  time  if  their 
performance  does  not  show  the 
excellence  expected  of  SES  appointees. 

(b)  Several  com.menfors  requested 

c  larification  of  the  status  of  career  SES 
appointees  who  are  on  extended 
assignment  or  absence  from  their 
positions  at  the  time  of  recertification 


e.g.,  individuals  on  Presidentidl 
Executive  Exchange  Program  or 
Intergovernmental  Personnel  Act 
assignments,  extended  sick  leave,  or 
leave  without  pay).  Generally,  hs  long  as 
an  individual  iS  officially  occupying  an 
SES  position  as  of  the  end  of  the 
recertification  period  as  a  career 
appointee  and  meets  the  length  of 
service  requirement,  the  individual  is 
subject  to  recertification.  Specific 
provisions  on  coverage  will  be  in(  luried 
m  the  Federal  Personnel  Manual. 

(c)  One  commentor  wanted  to  know 
how  the  recertification  process  would  be 
handled  for  former  career  SES 
appointees  who  elect  to  retain  SFiJ 
benefits  while  serving  '.inder 
Presidential  appointments  when  ihev 
are  reinstated  as  career  SES  appointees. 
Section  317.5ai(b)i2)  provides  tnat  these 
individuals  are  not  subject  to 
recertification  if  they  are  on  their 
Presidential  appointments  at  the  time  of 
recertification.  We  will  address  this 
question  in  the  coverage  provisions  in 
the  Federal  Personnel  Manual 

(2)  When  recertification  takes  place. 
Under  proposed  §  317.504(c).  the  initial 
recertification  determination  could  take 
place  any  time  in  CY  1991  as  determined 
by  the  agency  head.  Future 
recertifications  were  to  take  place  every 
third  calendar  year  thereafter.  If  an 
individual  transferred  to  another  agenrv' 
during  CY  1991  before  a  recerttficahon 
determination  was  made,  a 
determination  had  to  be  made  in  the 
new  agency, 

(a)  Under  the  proposed  regulations,  it 
VN  as  possible  that  some  agencies  would 
be  considering  performance  ratings  for 
the  1988,  1989,  and  1990  appraisal 
periods,  while  other  agencies  would  be 
considenng  the  1989,  1990,  and  1991 
periods,  depending  on  whether  the 
agency  decided  to  make  the 
ri'certification  determination  before  or 
after  the  1991  appraisal  penod  ended. 
Several  commentors  recommended  that 
ell  agencies  be  required  to  set  thor 
recertification  periods  so  as  to  include 
tl-e  1991  appraisal  period.  One 
commentor  pointed  out  that  using  the 
pppraisal  period  ending  in  1988  would 
cover  performance  back  to  1987  and 
argued  that  it  would  be  iiiappropriate  to 
reach  that  far  back,  particularly  if  the 
determination  is  to  conditionally 
recertify  or  to  not  recertify  an  axecuuve. 
l!  also  argued  that  the  most  important 
nopraisal  wiU  be  '.  le  one  m  1991  since  il 
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"is  the  first  opportunity  of  the  employee 
to  have  some  idea  of  any  new 
expectations  which  are  set  forth  in 
either  OPMs  or  his/her  agency's 
(procedures)  on  the  recertification 
process."  One  of  the  factors  that  0PM  is 
required  to  consider  under  the  law  in 
issuing  regulations  on  the  recertification 
process  is  consistency  in  agency  actions, 
and  we  agree  that  in  this  instance 
agencies  should  be  considering  the  same 
rating  periods.  Therefore,  we  have 
amended  the  regulations  to  require  that 
agencies  in  setting  their  recertification 
periods  provide  for  consideration  of  the 
1991  performance  ratings  of  their 
executives.  An  exception  may  be 
provided  by  0PM  if  necessary,  e.g.,  if 
the  agency's  performance  appraisal 
period  ends  on  December  31, 1991. 

(b)  One  commentor  wanted  to  know 
whether  the  recertification  process  is 
delayed  by  the  appointment  of  a  new 
agency  head  or  noncareer  supervisor. 
The  answer  is  no,  except  that  under  5 
U.S.C.  3592  and  5  CFR  359.303.  the 
effective  dale  of  a  removal  action  from 
the  SES  of  someone  who  failed  to  be 
recertified  could  not  be  within  120  days 
of  the  appointment  of  the  new  agency 
head  or  a  noncareer  supervisor  who  has 
the  authority  to  remove  the  individual. 

(c)  Several  commentors  suggested  that 
a  minimum  period  (e.g.,  3  or  6  months) 
be  set  before  a  new  agency  could  make 
the  recertification  determination  of  an 
individual  who  transferred  from  another 
agency.  We  have  not  established  a 
specific  period  since  the  law  requires 
that  the  determination  be  made  during 
CY  1991,  and  a  specific  waiting  period 
could  defer  the  determination  to  the 
next  year.  If  the  agency  has  sufficient 
information  to  make  a  decision  on  hiring 
the  individual,  it  also  should  have 
sufficient  information  to  make  the 
decision  on  whether  to  recertify  the 
individual.  The  old  agency  should 
provide  the  new  agency  with  all 
necessary  relevant  information  un  the 
executive's  performance  during  the 
recertification  period,  in  addition  to 
performance  ratings  completed  by  the 
agency. 

(d)  Several  commcntcrs  asked  what 
Happens  to  individuals  who  are  not 
subject  to  recertification  in  CY  1991 
because  they  do  not  have  156  weeks  of 
continuous  SES  service,  i.e.,  whether 
recertification  occurs  after  156  weeks  or 
not  until  the  next  triennial  process. 
Under  the  law,  recertification  offers  only 
every  third  calendar  year.  Therefore,  the 
individuals  would  not  be  subject  to 
recertification  until  CY  1994. 

(3)  Conducting  the  recertification 
process.  As  we  indicated  in  the 
Supplementary  Information  to  the 
proposed  regulations,  an  agency  may 


wail  until  the  1991  annual  appraisal 
process  is  completed  (i.e.,  the  appointing 
authority  has  given  the  final  summary 
rating  for  the  appraisal  year  ending  in 
1991)  before  beginning  the 
recertification  process,  or  the  agency 
may  conduct  the  two  processes 
concurrently.  The  Supplementary 
Information  noted: 

In  the  latter  case,  the  supervising  official 
could  recommend  a  1991  annual  rating  and 
recommend  whether  the  executive  should  be 
recertified  al  the  game  lime;  and  the  same 
Performance  Review  Board  could  consider 
both  recommendations.  The  appointing 
authority  would  then  give  the  rinal  summary 
raUng  for  1991  and  recommend  to  the  agency 
head  whether  the  executive  should  be 
recertified. 

Concurrent  consideration  is  being 
permitted  because  the  appraisal  period  for 
many  agencies  will  end  on  September  30, 
1991.  which  will  leave  only  3  months  to 
complete  both  the  appraisal  and 
recertification  processes.  Agencies  will  need 
to  make  clear  in  their  procedures,  however, 
that  the  two  processes  are  separate  and  that 
different  factors  are  considered  in  each  of  the 
processes.  To  help  make  this  clear, 
recertification  recommendations  and 
determinations  should  be  separately 
documented  from  the  documentation  used  for 
the  performance  appraisals. 

(4)  Standard  for  recertification. 
Proposed  §  317.504(d)  listed  four  specific 
criteria  under  the  standard  for 
determining  "excellence"  of 
performance  and  stated  that  agencies 
were  allowed  to  add  further  criteria  on 
their  own. 

(a)  A  number  of  commentors 
recommended  that  it  be  made  clear  that 
(1)  the  term  "excellence"  in  the 
regulations  has  no  direct  relationship  to 
the  annual  performance  rating  level  of 
"excellent"  used  in  some  agencies 
(otherwise,  as  one  commentor  pointed 
out,  there  could  be  increased  pressure 
put  on  officials  to  inflate  performance 
ratings),  and  (2)  an  individual  does  not 
necessarily  have  had  to  receive  annual 
ratings  above  Fully  Successful  to  be 
recertified.  We  agree  with  these 
comments  and  will  include  the 
clarifications  in  our  Federal  Personnel 
Manual  instructions. 

(b)  Some  commentors  suggested 
eliminating  the  criteria  entirely  and 
letting  each  agency  establish  its  own 
standard.  Two  commenlois  suggested 
substituting  the  cr.  eria  in  5  U.S.C. 
3131(2),  e.g..  umeliness  of  performance. 
We  believe  there  is  a  need  for  some 
Governmentwide  criteria  so  that  there  is 
a  degree  of  consistency  across  agency 
lines  in  the  recertification  process.  We 
have  not  adopted  the  suggestion  to  use 
the  5  U.S.C.  3131(2)  criteria,  however, 
because  those  criteria  are  the  same  as 
the  criteria  in  5  U.S.C.  4313  for  the 


annual  performance  appraisal;  and  we 
want  to  show  the  separate  nature  of  the 
recertification  process. 

(c)  Several  commentors  suggested  that 
other  criteria  be  added  to  the  four  in  "he 
proposed  regulation,  such  as  managing 
programs  within  reduced  budget  levels 
and  making  significant  technical 
contributions.  Other  commentors 
recommended  clarifying  the  relationship 
between  the  four  criteria  under  the 
standard  and  the  six  criteria  under 
"Other  relevant  factors"  in  proposed 

§  317.504(e)(l)(iv)  for  determining 
whether  the  standard  is  met.  They 
noted,  for  example,  that  delivering 
services  and  advancing  the  development 
of  staff  members  appeared  as  criteria 
under  both  sections.  We  have  expanded 
the  criteria  in  the  final  regulations  by 
adding  appropriate  criteria  from  "Other 
relevant  factors"  in  proposed 
§  317.504(e)(l)(iv)  and  other  appropriate 
criteria  suggested  by  commentors,  so 
that  there  are  now  seven  criteria. 

(d)  A  number  of  commentors  raised 
the  question  whether  the  criteria  under 
the  standard  were  mandatory,  i.e., 
whether  an  executive  had  to  meet  each 
of  the  criteria  to  demonstrate  the 
excellence  needed  to  satisfy  the 
standard.  They  expressed  concern  that 
all  the  criteria  may  not  necessarily  be 
pertinent  to  each  SES  job.  In  the  final 
regulations,  the  first  four  criteria  under 
the  standard  are  mandatory,  i.e.,  in 
determining  whether  an  executive  has 
demonstrated  excellence  under  the 
standard,  the  agency  will  have  to 
consider  each  of  these  criteria.  We 
believe  the  four  criteria  are  broad 
enough  so  that  they  should  be 
applicable  to  all  SES  positions.  (For 
example,  the  second  criterion  on  taking 
specific  initiatives  that  advanced  a 
"major  policy"  could  also  include 
specific  initiatives  that  advanced  a 
major  program  or  project  implementing 
the  policy.)  The  other  three  criteria  are 
to  be  applied,  as  appropriate,  if  they 
relate  to  the  executive's  position. 

(e)  Agencies  still  may  include 
additional  criteria  of  their  own  based  on 
their  unique  missions  and  relevancy  to 
the  work  performed  by  their  executives, 
if  provided  in  the  agency's  written 
recertification  procedures. 

(5)  Factors  considered  and 
recommendation  of  the  supervising 
official.  Proposed  §  317.504(e)(1)  stated 
that  the  recommendation  of  the 
supervising  official  whether  to  recertify 
an  executive  was  to  be  based  on  the 
following  four  factors:  performance 
ratings  in  the  SES  for  the  3  preceding 
years,  awards  and  other  recognition, 
developmental  activities,  and  other 
relevant  factors.  It  is  not  the  intent  that 
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the  executive  must  meet  all  four  factors 
to  be  recertified.  Rather,  all  four  factors 
should  be  considered  to  the  extent  they 
are  related  to  the  executive's  overall 
performance  during  the  3  preceding 
years.  It  is  also  not  intended  that  all  four 
factors  must  receive  equal  weight.  It  is 
up  to  the  agency  to  determine  how  to 
weigh  the  factors. 

(a)  The  following  clarrfications  of  the 
individual  factors  are  made  in  response 
to  the  comments  received: 

(i)  The  appointee's  performance 
ratings  in  the  SES  for  the  3  preceding 
years.  As  with  anmiaF  performance 
appraisals,  there  is  no  specific  length  of 
time  estabKahed  in  law  or  regulation 
that  an  official  must  serve  as  an 
executive's  supervisor  before  making  a 
recertification  determination.  The 
official  however,  shoald  try  to  be  fully 
cognizant  of  the  execBtive's  record.  In 
addition  to  the  executive's  sununary 
performance  ratings,  the  full  appraisal 
may  also  be  reviewed  if  necessary  to 
make  an  informed  judgment  on  the 
executive. 

(ii)  Awards  and  recognition. 
Presidential  rank  awards  and  other 
awards  recognizing  jjerfonnance  over  a 
period  of  years  (eg.,  election  to  the 
National  Academy  of  Sciences, 
Engineering,  or  Medicine)  that  are 
received  during  the  recertification 
period  may  be  considered  even  thoo^ 
some  of  the  achievements  recognized 
may  have  occurred  before  the 
recertification  period.  On  the  other 
hand,  a  performance  award  received  in 
CY  1991  after  the  end  of  the 
recertification  period  may  also  be 
considered  if  it  recognizes  performance 
that  took  place  during  the  period. 

(iii)  Developmental  activities.  These 
could  include  professional,  educational, 
or  self-developmental  activities.  Several 
commentors  pointed  out  that  the  extent 
to  which  an  executive  participates  in 
developmental  activities  depends  in  part 
on  the  stage  of  the  executive's  career.  A 
long-time  executive  may  have 
participated  in  many  developmental 
activities  in  the  past  and  thus  during  the 
period  under  consideration  will  have  a 
need  for  a  lesser  degree  of  participation 
than  a  relatively  new  executive.  This 
should  be  taken  into  account  by  the 
agency.  The  agency  should  also  take 
into  account  the  funding  that  was 
available  for  training  and 
developmental  purposes  during  the 
period. 

(iv)  Other  relevant  factors.  Six 
specific  criteria  were  listed  under  this 
factor  in  the  proposed  regulations.  Some 
commentors  stated  that  not  all  of  the 
criteria  were  related  to  each  SES  job. 
Some  suggested  additional  criteria,  such 
as  whether  there  were  extenuating 


circumstances  affecting  an  executive's 
performance  (e.g.  extended  sick  leave 
or  programs  being  curtailed  because  of 
budgetary  restrictions).  Some  pointed 
out  an  overlap  between  the  criteria 
under  other  relevant  factors  and  die 
criteria  under  the  standard  for 
recertification.  As  discussed  in 
paragraph  4{cl  above,  because  of  this 
overlap,  we  have  combined  certain  of 
the  criteria  under  other  relevant  factors 
with  the  criteria  under  the  standard  for 
recertification.  The  other  criteria  have 
been  deleted,  so  that  agencies  may 
determine  on  their  own  what  other 
relevant  factors  to  use  based  on  their 
missions  and  the  nafiu-e  of  their  SES 
positions.  The  factors  the  agency  plans 
to  use  must  be  included  in  the  agency's 
wTitten  recertification  procedures  and 
must  be  qualitative  in  nature. 

(b)  Several  commentors  noted  that  the 
recertification  law  at  5  U.S.C.  3393aCb) 
states  that  the  determination  of 
excellence  is  to  be  made  "in  relation  to 
the  written  performance  requirements 
for  the  career  appointee's  senior 
executive  position  as  established  under 
section  4312(b)."  We  have  revised  the 
regulations  to  note  this  relationship. 

(6)  Prohibition  on  automatic 
recertification.  The  Supplementary 
Information  to  the  proposed  regulations 
stated  that  since  the  recertification 
determination  was  to  consider  overall 
performance  for  the  executive  for  a  3- 
year  period  and  was  to  be  based  on  a 
number  of  different  factors,  an  agency's 
procedures  could  not  provide  that  an 
executive  wruld  be  automatically 
recertified  or  not  recertified  based  on  a 
single  factor.  Several  commentors 
suggested  that  agencies  be  allowed  to 
provide  automatic  recertification  based 
on  varying  combinations  of  performance 
ratings.  e.g..  if  all  ratings  at  Fully 
Successful  or  higher,  or  if  all  ratings 
above  Fully  Successful  We  still  believe, 
however,  that  the  recertification 
decision  should  be  based  on  whether 
the  executive  has  affumatively 
demonstrated  during  the  preceding  3 
years  the  excellence  expected  of  a 
senior  executive  based  on  all  the  factors 
under  consideration;  and  therefore 
automatic  determinations  are  not 
permitted  under  the  regulations. 

(7)  Recommendation  by  the 
Performance  Review  Board,  (a) 
Proposed  i  317.504(f}(l)  stated  that  more 
than  one-half  of  the  members  of  the 
Board  had  to  be  SES  career  appointees, 
unless  OPM  determined  that  there  exists 
an  insufficient  number  of  career 
appointees  available  to  comply  with  this 
requirement.  A  number  of  commentors 
recommended  eliminating  the  exception. 
The  recertification  law  at  5  U.S.C. 
3393a(b)  states  that  the  supervising 


official  of  an  executive  "shall  submit  to 
a  performance  review  board  established 
by  the  agency  under  section  4314"  a 
recommendation  whether  to  recertify 
the  executive.  5  U.SC.  4314  provides  for 
the  establishment  of  PRBs  for  the  review 
of  annual  performance  ratings  of  SES 
members  and  contains  the  same 
exception  as  in  the  regulation.  OPM  has 
not  to  this  time  granted  an  exception 
under  5  U.S.C  4314  since  generally  there 
are  means,  as  noted  by  the  commentors, 
to  assore  a  career  majority  on  boards 
even  in  small  agencies  (e.g,  by 
borrowing  career  members  from  another 
agency  or  using  an  interagency  board); 
and  wc  do  not  anticipate  approval  of 
any  exception  for  boards  acting  on 
recertification  recommendations,  bi 
view  of  the  statutory  provision  in  5 
U.S.C.  4314.  however,  we  are 
maintaining  the  authority  for  the 
exception  in  the  regulation. 

(b)  Several  commentors  recommended 
that  Board  members  be  required  to  be  bI 
the  same  SES  level  or  higher  than  the 
executives  being  e\  aluated.  We  do  not 
have  a  similar  requirement  when  Boards 
are  acting  on  annual  performance 
ratings  and  have  not  provided  such  a 
requirement  for  recertification.  As  with 
annual  f)erfonnance  ratings,  however, 
we  have  provided  thai  Board  members 
may  not  participate  in  discussions  or  act 
on  their  ovwn  recertif. cation 
recommenda  tkm. 

(c)  There  were  several 
recommendations  to  spell  out  what  the 
procedures  for  appearance  before  the 
Board  would  involve,  such  as  the  time 
the  executive  should  have  to  prepare  for 
his  or  her  appearance  and  the  use  of 
secret  ballots  in  Board  actions.  We 
believe  that  these  matters  are  best  left 
to  each  agency's  determination  m  its 
written  recertification  procedures. 

(8)  Recertffrcoticm  determination,  (a) 
Two  commentors  retximmended  that  the 
regulations  explicitly  state  that  agencies 
may  not  establish  quotas  as  to  the 
mimber  of  individuals  to  be 
conditionally  recertified  or  not 
recertified.  We  agree,  since  the 
recertification  determination  is  to  be 
based  on  each  executive's  own 
performance,  and  have  put  such  a 
statement  in  S  317.504(h)(1). 

(b)  One  commentor  raised  the 
question  whether  the  agency  head  was 
bound  by  the  recommendation  of  the 
Performance  Review  Board.  As 
indicated  in  I  317.504(h),  the  final 
decision  on  the  recertification 
determination  is  that  of  the  agency  head 
or  his  or  her  designee,  although  it  is 
expected  that  the  recommendation  of 
the  Board  will  be  give  due 
consideration. 
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(9)  Determinations  in  CY 1991.  [a] 
Several  commentors  expressed  concern 
about  judging  individuals  in  CY  1991  on 
standards  that  were  not  in  effect  during 
the  full  Ihree-year  recertification  period. 
One  said,  "the  executive  did  not  know 
[during  the  period)  that  he  was  expected 
to  do  these  particular  things  or  achieve 
these  particular  objectives."  Another 
said.  "If  a  fully  successful  appraisal  was 
the  minimum  requiremeni  to  remain  in 
the  SES  in  1988  and  1989  then  we  cannot 
retroactively  change  it." 

(b)  It  must  be  kept  in  mind  that  the 
annua!  appraisal  and  recertification  are 
two  separate  processes.  Congress  in 
passing  the  recertification  law  decided 
law  decided  that  retention  in  the  SES 
would  be  dependent  not  just  on  the 
annual  rating  of  the  executive,  but  also 
on  whether  the  executive's  overall 
performance  for  a  3-year  period 
"demonstrates  the  excellence  needed  to 
meet  the  goals  of  the  Senior  Executive 
Service."  Congress  also  decided  that  the 
first  determination  would  be  made  in 
CY  1991.  Within  that  context,  we  have 
adopted  standards  in  S  317.504(d)  that 
we  believe  are  broad  enough  to 
encompass  the  activities  of  all 
executives.  Further,  the  regulations 
provide  in  $  317.504(e)(2)  that  the 
supervising  official  shall  apply  these 
standards  in  relation  to  the  written 
performance  requirements  for  the 
executive's  position;  and  these 
requirements  have  been  known  to  the 
executive.  Finally,  there  is  an  appeal 
right  to  the  Merit  Systems  Protection 
Board  if  an  executive  believes  the  law 
or  the  regulations  are  being  improperly 
applied. 

(10)  Decision  to  recertify,  (a)  Two 
commentors  objected  to  the  provision  in 
proposed  $  317.504(h)(2)  that  an 
executive's  rate  of  basic  pay  may  not  be 
reduced  at  the  time  of  recertification  if 
the  executive  is  recertified.  That 
restriction  is  in  5  U.S.C.  3393a(e)(l). 

(b)  Two  commentors  asked  about 
increasing  pay.  Under  $  317.504(0(4),  if  a 
Performance  Review  Board  recommends 
that  an  executive  be  recertified,  it  may 
also  recommend  an  increase  basic  pay. 
The  decision  whether  to  grant  the  pay 
increase  is  made  by  the  appointing 
authority  in  accordance  with  the 
procedures  for  adjusting  SES  pay  in 
5  534.401(c). 

(11)  Decision  to  conditionally 
recertify,  (a)  Under  5  U.S.C.  3393a(e)(2). 
the  agency  head  may  reduce  the  pay  of 
an  executive  who  is  conditionally 
recertified  to  the  next  lower  rate  (e.g., 
from  ES-5  to  ES-4).  If  the  executive  is 
later  recertified,  the  executive's  pay  is 
restored  to  the  former  rate  on  a 
prospective  basis.  Proposed 

§  317.504(h)(3)  provided  that  any  pay 


reduction  or  restoration  could  lake  place 
only  after  the  executive  has  been  at  the 
current  rate  of  pay  for  12  months.  One 
commentor  suggested  that  pay  reduction 
be  permitted  immediately  upon 
conditional  recertification,  and  another 
commentor  suggested  that  pay 
restoration  be  permitted  igimediately 
upon  a  recertification  determination, 
irrespective  of  how  long  the  executive 
had  been  at  his  current  pay  rate. 
However,  under  5  U.S.C.  5383(c),  which 
contains  the  general  rules  for  setting 
individual  senior  executive  pay,  an 
executive's  pay  may  be  adjusted  only 
once  every  12  months;  and  since  there  is 
no  specific  exception  in  the 
recertification  law  to  this  provision,  we 
have  retained  the  12-month  requirement 
in  the  proposed  regulation. 

(b)  Several  commentors  recommended 
that  there  be  an  appeal  right  to  the  Merit 
Systems  Protection  Board  for  someone 
who  is  conditionally  recertified.  The  law 
does  not  provide  such  a  right.  If  the 
individual  after  the  one-year 
improvement  period  is  denied 
recertification,  an  appeal  right  would 
exist  at  that  time. 

(c)  Several  commentors  raised 
questions  about  the  nature  of  the 
performance  improvement  plan  that  is  to 
be  approved  by  the  Executive  Resources 
Board.  One  commentor  recommended 
that  the  Performance  Review  Board  also 
be  allowed  to  review  and  approve  the 
plan.  This  is  allowed  if  provided  in  the 
agency's  recertification  procedures.  One 
commentor  suggested  that  the  plan 
should  be  similar  to  that  for  PMRS 
employees,  i.e.,  a  description  of  the 
deficiencies  in  the  executives 
performance  and  what  constitutes 
satisfactory  completion  of  the  plan. 
Another  commentor  recommended  that 
executives  be  provided  support  and 
assistance  by  their  supervisor  and 
agency  in  meeting  the  requirements  of 
the  plan,  that  the  executive  be  given 
periodic  progress  reviews,  and  that  the 
plan  conform  with  the  performance 
standards  which  the  individual  is 
required  to  attain  during  the  period.  We 
believe  these  are  all  good  suggestions 
and  will  incorporate  them  in  the  Federal 
Personnel  Manual  instructions. 

(d)  A  question  was  raised  in  the 
comments  whether  an  executive  could 
be  conditionally  recertified  a  second 
time  after  the  one-year  improvement 
period.  The  answer  is  no.  5  U.S.C. 
3393a(e)(2)(D)  explicitly  states  that  an 
individual  "shall  be  removed  from  the 
Senior  Executive  Service  if  *  *  *  not 
recertified  as  a  senior  executive  at  the 
end  of  the  12-month  period  following  the 
conditional  recertification." 

(12)  Decision  to  not  recertify,  (a) 
Several  commentors  suggested  that  the 


regulations  provide  a  stay  of  the 
removal  action  for  an  individual  who  is 
not  recertified  and  appeals  to  the  Merit 
Systems  Protection  Board  until  the 
Board  acts.  Provision  for  a  stay  is  not  in 
the  law  and  is  not  applicable  to  other 
removal  actions  affecting  SES  members, 
whether  for  conduct  or  for  performance 
reasons.  Therefore,  the  regulations  have 
not  been  changed. 

(b)  Under  revised  5  CFR  part  359. 
subpart  G,  an  individual  removed  from 
the  SES  for  failure  to  be  recertified  is 
guaranteed  fallback  to  no  lower  than 
GS-15,  or  equivalent,  with  no  loss  in 
pay.  The  Schedule  B  appointing 
authority  in  5  CFR  213.3202(m)  has  been 
amended  to  include  individuals  entitled 
to  recertification  fallback  who  do  not 
have  reinstatement  eligibility  in  the 
competitive  service,  as  is  currently 
provided  in  the  section  for  career 
appointees  removed  from  the  SES  for 
performance  reasons  or  because  of  a 
reduction  in  force. 

(c)  Under  5  U.S.C.  8336(h)(1)  for  CSRS 
and  5  U.S.C.  8414(a)(1)  for  FERS,  an 
individual  removed  for  failure  to  be 
recertified  may  elect  discontinued 
service  retirement  (DSR)  in  lieu  of 
fallback  if  otherwise  eligible,  i.e..  is  age 
50  with  20  years  of  service  or  is  any  age 
with  25  years  of  service.  If  the  individual 
is  subject  to  CSRS,  under  5  U.S.C. 
8339(h)  there  is  no  annuity  reduction 
based  on  age.  If  the  individual  is  subject 
to  FERS,  under  5  U.S.C.  8421(a)(2)  and  5 
CFR  842.503(b)(4)  the  individual  is 
eligible  for  an  annuity  supplement 
regardless  of  age.  Several  commentors 
questioned  the  different  retirement 
treatment  for  individuals  who  are  not 
recertified,  compared  with  individuals 
otherwise  eligible  for  DSR;  but  this 
difference  is  provided  in  section  506(b) 
of  Public  Law  101-194. 

(d)  Under  proposed  S  317.702(a),  an 
individual  formally  removed  from  the 
SES  for  failure  to  be  recertified  did  not 
have  SES  reinstatement  eligibility  and 
thus  had  to  compete  to  obtain  another 
SES  career  appointment.  One 
commentor  recommended  allowing 
reinstatement,  but  that  is  prohibited  by  5 
U.S.C.  3593(a)(2),  as  amended  by  Public 
Law  101-194.  Another  commentor  asked 
whether  reinstatement  would  be 
permitted  if  there  was  a 
recommendation  not  to  recertify  the 
executive,  but  the  executive  resigned 
before  the  final  determination  was 
made.  In  that  case,  the  law  and 
regulation  do  not  prohibit  reinstatement 
eligibility. 

(e)  One  commentor  opposed  the 
requirement  under  proposed  §  317.502(e) 
that  an  individual's  qualifications  must 
be  reapproved  by  a  Qualifications 
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Pjview  Board  (QRB)  before  the 
ir.dividual  may  receive  a  new  SES 
rireer  appointment  following  removal 
from  the  SES  for  failure  to  be  recertified. 
The  proposed  regulation  provided  that 
any  individual  who  completed  an  SES 
probationary  period  and  was  removed 
for  a  reason  that  made  the  individual 
ineligible  for  reinstatement  to  the  SES  as 
8  career  appointee,  including  removal 
for  failure  to  be  recertified,  must  be 
reapproved  by  a  QRB  before  receiving  a 
new  SES  career  appointment.  We 
believe  that  this  is  an  appropriate 
rt'quirement  to  assure  that  the  individual 
now  has  the  qualifications  to  achieve 
excellence  in  performance  in  the  SES 
and  have  retained  it.  Specific 
instructions  to  agencies  for  submitting 
these  cases  to  the  QRB  will  be  provided 
in  the  Federal  Personnel  Manual. 
(13)  Deciding  official.  Proposed 
§  317.504(h)(6)  stated  that  the  decision 
to  conditionally  recertify,  or  to  not 
recertify,  an  executive  must  be  made  by 
the  agency  head,  the  deputy  agency 
head,  or  the  head  of  a  major  operating 
unit  within  a  department.  (Note  that  the 
provision  on  head  of  a  major  operating 
unit  applies  only  to  a  cabinet  or  military 
department.)  Comments  were  received 
to  define  "major  operating  unit;"  to 
allow  the  agency  head  to  designate 
some  other  official  to  make  the  decision 
when  the  head  of  a  major  operating  unit 
reports  to  another  official,  such  as  an 
Assistant  Secretary;  and  to  require  that 
the  decision  not  to  recertify  be  made 
only  by  the  agency  head  or  deputy 
agency  head.  A  major  operating  unit  is  a 
bureau,  major  command,  directorate,  or 
other  major  subdivision  of  a  department. 
We  believe  these  delegations  retain  the 
decision  at  a  high  enough  level  so  we 
are  not  requiring  in  the  regulation  that 
the  decision  be  made  by  the  agency 
hnad  or  deputy  agency  head,  although 
d"partments  in  their  own  procedures 
may  so  require.  We  are  providing  that 
departments  may  designate  an  official 
between  the  head  of  a  major  operating 
unit  and  the  head  of  the  department  to 
make  the  decision.  We  are  also 
providing,  however,  that  a 
determination  to  conditionally  recertify, 
or  to  not  recertify,  an  executive  may  be 
made  by  the  head  of  a  major  operating 
unit  or  other  official  only  if  that  official 
is  the  appointing  authority  or  an  official 
at  a  higher  level  than  the  appointing 
authority. 

(14)  Procedural  aspects,  (a)  Under 
proposed  §  317.504(i),  a  written  reason 
had  to  be  provided  for  any 
recom.mendation  or  decision  to 
conditionally  recertify  or  to  not  recertify 
an  executive.  If  such  a  reason  was 
i'reaHy  in  the  recertification  record  (e.g.. 


it  was  prepared  by  the  svjpervising 
official  when  making  his  or  her 
recommendation),  later  reviewers  could 
concur  without  providing  additional 
written  reasons.  A  variety  of  comments 
were  received  on  how  specific  the 
reasons  should  be  and  whether  a  higher 
level  reviewer  should  indicate  which 
reasons  he  agrees  with  and  which  he 
does  not.  The  reasons  should  be  specific 
enough  so  that  the  executive  will  be 
able  to  understand  why  the  action  was 
taken  and  adequate  to  support  an 
agency's  case  if  the  executive  appeals  a 
removal  action.  If  a  higher  level 
reviewer  disagrees  with  any  reasons 
already  on  the  record,  or  has  additional 
reasons,  it  is  expected  that  the  reviewer 
will  so  indicate. 

(b)  One  commentor  suggested  that  if 
the  supervising  official  and  Performance 
Review  Board  both  recommend 
recertification,  but  the  appointing 
authority  or  agency  head  is  considering 
conditionally  recertifying  or  not 
recertifying  the  executive,  the  executive 
should  have  an  opportunity  to  make  a 
personal  presentation  to  the  official 
since  the  executive  would  not  have  had 
an  opportunity  to  appear  before  the 
Board.  The  only  personal  appearance 
provided  in  the  law  is  that  before  the 
Board.  Agencies  may  provide  in  their 
recertification  procedures,  however,  that 
in  this  type  of  situation  an  executive  will 
be  given  an  opportunity, to  make  a 
presentation  in  writi^/6nd/or  in  person, 
as  prescribed  in  the  procedures,  before 
action  is  taken  by  the  official. 

(15)  Issuance  of~Ogency  procedures. 
(a)  Proposed  §  317.504{j)(l)  provided 
that  agencies  had  to  issue  their 
recertification  procedures  in  the  Federal 
Register  first  as  proposed  regulations 
with  a  comment  period  and  then  as  final 
regulations.  As  with  other  regulations, 
both  the  proposed  and  final 
recertification  regulations  would  require 
review  and  clearance  by  the  Office  nf 
Management  and  Budget  prior  to 
issuance.  All  17  agencies  commenting  on 
this  provision,  as  well  as  the  Small 
Agency  Council,  opposed  Federal 
Register  publication  as  imposing  an 
unnecessary  administrative  and 
financial  burden  on  agencies,  especially 
small  ones;  delaying  the  issuance  of 
procedures  and  thus  shortening  the  time 
available  for  training  and 
implementation  (the  law  requires  all 
recertification  actions  to  take  place  in 
CY  1991):  and  making  future 
modifications  in  the  procedures,  even 
minor  ones,  more  difficult.  The  agencies 
pointed  out  that  such  publication  is  not 
required  for  any  of  their  other  SES 
procedures. 


(b)  We  have  revised  the  regulations  to 
provide,  as  several  agencies  suggested, 
that  in  lieu  of  Federal  Register 

publication,  OPM  will  review  and 
approve  the  recertification  procedures 
before  implementation  as  it  currently 
does  for  performance  appraisal 
procedures.  Since  the  recertification 
procedures  will  not  be  published  as 
proposed  regulations  for  comment, 
agencies  should  provide  copies  of  draft 
procedures  to  all  their  SES  members, 
hold  workshops  with  a  representative 
sample  of  members  to  draft  and/or 
review  the  procedures,  or  use  other 
appropriate  means  to  assure  that  there 
is  member  input  before  the  final 
procedures  are  issued.  Proposed  agency 
procedures  should  be  submitted  to  OPM 
within  90  days  of  publication  of  the  final 
regulations  for  review  and  approval 
unless  OPM  provides  for  a  longer 
period.  Copies  of  the  final  procedures 
still  must  he  provided  OPM  and  all 
agency  executives. 

(16)  Training  on  the  recertification 
process.  Proposed  §  317.504(j)(2) 
provided  that  under  guidelines  issued  by 
OPM,  each  agency  had  to  provide  for  a 
program  to  train  executives  who 
supervise  SES  career  personnel.  The 
purpose  of  this  training  is  to  make  clear 
the  objectives  and  procedures  of  the 
recertification  process.  A  number  of 
commentors  suggested  that  the 
regulations  require  training  for  all  SES 
members.  We  agree  that  all  executives 
should  be  informed  and  oriented  about 
the  recertification  process.  The 
regulation,  however,  is  concerned  about 
the  more  formal  training  needed  for 
those  who  are  responsible  for  actually 
making  recertification  recommendations 
or  determinations.  We  have  amended 
the  regulations,  however,  to  require,  as 
suggested  by  one  commentor.  training 
for  Performance  Review  Board 
members. 

In  addition  to  regulations.  OPM  will 
also  provide  guidance  for 
implementation  of  the  recertification 
process  through  the  Federal  Personnel 
Manual  system. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  Section  1(b) 
of  E.0. 12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  only  affect  Government 
employees  who  are  members  of  the 
Senior  Executive  Service. 
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List  of  Subjects 

5  CFR  Part  213 

Government  employees 
5  CFR  Part  317 

Government  employees 
5  CFR  Part  359 

Admiiu»U-aUve  pracUce  and 
procedure.  Goveniinent  employees. 

5  CFR  Part  942 

Administrative  practice  and 
procedure.  Government  employees. 
Retirement. 

US.  Office  of  Persomael  MdnasemeaL 
ComtmuM  Bmry  Hmmxmam, 
Director. 

Accordiogly.  OPM  is  amending  5  CFR 
part  213.  5  CFR  part  317,  5  CFR  part  359. 
and  5  CFR  part  842  as  follows: 

PAFTT  213— EXCEPTED  SERVICE 

1.  The  authority  for  part  213  continues 
to  read  as  follows: 

Autboritr  5  U.S.C  3301  and  3302:  E.O. 
10577,  3  CFR  lfl64-t«5B  Comp  .  p  ^^8; 
i  2U.101  «1m  iSMed  under  S  U  S.C  2103: 
i  213.102  ata*  tesMad  under  S  USC  1104. 
Pub.  L  04^S4.  tw.  3(5);  I  213.3102  aUo 
issued  undwS  U.S£.  3301,  3302  (E.O.  U364, 
47  FR  22831).  3307,  8337(h).  and  8457 

2.  In  section  213.3202.  paragraph  (m) 
introductory  text  paragraph  {m)(l) 
introductory  text,  and  paragraphs  (m)(l) 
(i)  and  (iii)  are  republished:  and 
paragraph  (flaKlU'i)  <■  revised  to  read  as 
follows: 

$113.3202    Entire  axecutlva  cMI  sarvtca. 

•  •  •  •  • 

(m)  Positions  when  filed  under  any  of 
the  following  conditions: 

(1)  Appointment  at  grades  GS-15  and 
above,  or  equivalent,  in  the  same  or  a 
different  agency  without  a  break  in 
service  from  a  career  appointment  in  the 
Senior  Executive  Service  (SES)  of  an 
individual  who: 

(i)  Has  completed  the  SF5 
probationary  period; 

(ii)  Has  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance,  failure  to  be 
recertified,  or  a  reduction  in  force;  and 

(iii)  b  entitied  to  be  placed  in  another 
civil  service  position  under  5  U  SC. 
3594(b). 


PART  317— APPOIMTMENT, 
REASSIGNMENT.  TRANSFER,  AND 
REINSTATEMENT  IN  THE  SENIOR 
EXECUTIVE  SERVICE 

3.  The  authority  for  part  317  is  revised 
to  read  as  foUowr. 


Authority^  5  U  S.C.  3392.  3393.  3393a.  3395. 
3397.  3.W3.  dod  3595. 

4.  Under  subpart  E,  paragraph  (e)  is 
added  to  §  317  502  and  §  317.504  is 
added  to  read  as  follows: 

Subpart  E— Career  Appointments 

§  3 1 7.502    Qualifications  Rav lew  Board 

cartiflcatlon. 

•         •         •         •         • 

(e)  A  new  QRB  certification  is 
required  for  an  individual  to  be 
reappointed  as  an  SES  career  appointee 
following  separation  of  the  individual 
from  an  SES  career  appointment  if; 

(1)  The  Individual  was  removed 
during  the  SES  probationary  period  for 
performance  or  disciplinary-  reasons;  or 

(2)  The  individual  completed  an  SES 
probationary  period,  or  did  not  have  to 
serve  one,  and  was  removed  for  a 
reason  that  made  the  individual 
ineligible  for  reinstatement  to  the  SES 
under  subpart  G  of  this  part. 


S  317.504    A0at«cy  raoertlllcation. 

(a)  General  (1)  Section  3393a  of  title 
5,  U.S.C.,  provides  that  each  career  SES 
appointee  shall  be  subject  to 
recertificatwn  by  his  or  her  employing 
agency  "to  ensure  that  the  performance 
of  career  appointees  demonstrates  the 
excellence  needed  to  meet  the  goals  of 
the  Senior  Executive  Service  as  set  forth 
in  section  3131  '  '  *. ' 

(2)  For  purposes  of  this  section, 
"agency"  is  an  executive  agency  as 
defii.  3d  in  5  U.S.C.  105  or  a  mihtary 
department  as  defined  in  5  U.S.C.  102. 

(b)  Coverage.  (1)  This  section  covers 
SES  career  appointees  who  have  been 
continuously  employed  in  the  SES  for 
the  156  weeks  preceding  the  end  of  the 
recertification  period.  One  or  more 
breaks  in  SES  service  of  a  total  of  6 
months  or  less  do  not  interrupt  the  150 
weeks  of  continuous  employment. 

(2)  This  section  does  not  apply  to  SES 
noncareer.  limited  emergency,  or  limited 
term  appointees.  It  also  does  not  apply 
to  former  SES  career  appointees  who 
took  Presidential  appointments  with 
Senate  confirmation  and  elected  to 
retain  SES  benefits  under  subpart  H  of 
this  part 

(d  When  recertification  takes  place. 
(1)  The  initial  recertification  shall  take 
place  in  calendar  year  1991.  Future 
recerlifications  shall  take  place  every 
3rd  calendar  year  thereafter. 

(2)  The  agency  head  shall  determine 
when  in  the  calendar  year  recertification 
shall  take  place  and  shall  establish  a 
date  for  calculating  the  156- week 
employment  period.  Recertification  may 
take  place  at  different  times  during  the 
calendar  year  for  different  components 


within  the  agency.  For  recertification 
action.s  in  calendar  year  1991,  agencies 
must  consider  performance  during  the 
annual  performance  appraisal  period 
ending  in  calendar  year  1991  unU-ss  an 
exception  is  granted  by  OPM. 

(3)  If  an  individual  is  recertified  in  one 
agency  and  then  transfers  to  another 
agency  during  the  calendar  year,  the 
individual  is  not  subject  to 
recertification  in  the  new  agency.  If  an 
individual  transfers  to  another  agency 
during  the  calendar  year  and  no 
recertification  decision  was  made  in  the 
old  agency,  a  recertification  decision 
must  be  made  in  the  new  agency. 

(d)  Standard  for  recertification.  (l)To 
be  recertified,  the  career  appointee  must 
perform  at  the  level  of  excellence 
expected  of  a  senior  executive. 
Excellence  means  that  the  executive  has 
demonstrated  over  the  recertification 
period  that  he  or  she  has  achieved 
excellence  In: 

(i)  Planning  for,  substantially 
advancing,  and  attaining  Presidential, 
agency,  or  organiEational  goals  and 
objectives  that  required  a  sustained 
superior  effort; 

(ii)  Taking  specific  initiatives  that 
advanced  a  major  policy  and/or 
significantly  improved  delivery  of 
services: 

(iii)  Taking  the  necessary  actions  to 
ensure  the  achievement  of  a  quality 
product  in  a  timely  manner; 

(iv)  Making  significant  technical, 
scientific,  or  professional  contributions: 
and,  as  ajjpropriate 

(v)  Achieving  substantial  savings  in 
the  execution  of  programs  under  his  or 
her  direction; 

(vi)  Maintaining  the  high  quality  and 
effectiveness  of  a  program  under  his  or 
her  direction  with  reduced  resources; 
and/or 

(vii)  Providing  strong  leadership  to 
enhance  the  development,  utilization 
and  achievements  of  subordinate 
personnel,  including  achievement  of 
equal  employment  opportunity  goals. 
(2)  Agencies  may  add  other  criteria, 
as  appropriate,  in  their  written 
recertification  procedures. 

(e)  Recommendation  by  the 
supt!rvising  official.  (1)  The  supervising 
official  of  the  career  appointee  shall 
submit  to  an  agency  Performance 
Review  Board  established  under  5 
use.  4314  a  written  recommendation 
whether  the  career  appointee's 
performance  justifies  recertification  as  a 
senior  executive.  The  recommendation 
shall  be  based  on  the  executive's  overall 
performance  over  the  3  preceding  years 
in  relation  to  the  standard  for 
recertification  in  paragraph  (d). 
including  consideration  of  such  factors 
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as  the  career  appointee's  performance 
ratings,  any  award  or  other  recognition 
received  by  the  appointee,  any 
developmental  activities  of  the 
appointee,  or  other  relevant  qualitative 
factors. 

(2)  The  recommendation  shall  reflect 
the  official's  view  whether  the 
appointee's  overall  performance  for  the 
preceding  3  years  has  demonstrated  the 
excellence  expected  of  a  senior 
executive  as  defined  in  paragraph  (d)  of 
this  section  in  relation  to  the  written 
performance  requirements  for  the  career 
appointee's  senior  executive  position. 

(3)  The  appointee  shall  be  given  a 
copy  of  the  recommendation  and 
advised  of  the  right  to  submit  to  the 
Performance  Review  Board  a  statement 
of  accomplishments  and  other 
documentation  giving  evidence  of  the 
quality  of  the  appointee's  performance 
in  relation  to  the  standards  set  forth  in 
paragraph  (d)  of  this  section. 

(f)  Recommendation  by  the 
Performance  Review  Board.  (1)  More 
than  one-half  of  the  members  of  the 
Board  shall  consist  of  SES  career 
appointees,  unless  OPM  determines  that 
there  exists  an  insufficient  number  of 
career  appointees  available  to  comply 
with  this  requirement.  Board  members 
may  not  take  part  in  any  deliberations 
or  actions  regarding  recommendations 
on  their  own  recertification. 

(2)  After  receiving  the 
recommendation  of  the  supervising 
official  and  any  information  provided  by 
the  career  appointee  under  paragraph 
(g)(3)  of  this  section,  the  Board  shall 
submit  to  the  appointing  authority  a 
recommendation  whether  the  appointee 
should  be  recertified,  conditionally 
recertified,  or  not  recertified  for 
continued  employment  as  a  senior 
executive  in  the  SES, 

(3)  If  the  Board  proposes  to 
recommend  conditional  recertification 
or  non-recertification,  the  appointee 
shall  be  notified  in  writing  and  shall 
have  the  opportunity  to  appear  before 
the  Board  prior  to  the  forwarding  of  the 
recommendation  to  the  appointing 
authority. 

(4)  If  the  Board  recommends 
recertification,  it  may  also  recommend 
that  the  appointee's  rate  of  basic  pay  be 
increased  to  a  higher  rate  under  5  U.S.C. 
5382.  If  the  Board  recommends 
conditional  recertification,  it  may  also 
recommend  that  the  appointee's  rate  of 
basic  pay  be  reduced  to  the  next  lower 
rate  under  5  U.S.C.  5382. 

(5)  In  addition  to  its  recommendation, 
the  Board  shall  also  provide  the 
appointing  authority  the 
recommendation  from  the  supervising 
official  and  any  information  received 


from  the  appointee  under  paragraph 
(e)(3)  or  paragraph  (f)(3)  of  this  section. 
(6)  If  the  appointing  authority  is  also 
the  agency  head,  the  recommendation  of 
the  Board  shall  go  directly  to  the 
individual  as  the  agency  head, 
(g)  Recommendation  by  the 
appointing  authority.  (1)  If  the 
appointing  authority  determines  that  the 
appointee's  performance  during  the  3 
preceding  years  demonstrates  the 
excellence  expected  of  a  senior 
executive,  the  appointing  authority  shall 
recommend  to  the  agency  head  that  the 
appointee  be  recertified  as  a  senior 
executive. 

(2)  If  the  appointing  authority 
determines  that  the  appointee's 
performance  has  not  demonstrfted  the 
excellence  expected  of  a  senior 
executive,  the  appointing  authority  shall 
recommend  to  the  agency  head  that  the 
appointee  be  conditionally  recertified  or 
not  be  recertified. 

(h)  Determination  by  the  agency  heed. 
(1)  The  agency  head  shall  determine 
whether  the  appointee  shall  be 
recertified,  conditionally  recertified,  or 
not  recertified  as  a  senior  executive.  An 
agency  may  not  prescribe  a  distribution 
of  how  many  or  what  percentage  of 
executives  will  be  recertified, 
conditionally  recertified,  or  not 
recertified. 

(2)  If  the  agency  head  determines  that 
the  appointee's  performance  warrants 
recertification,  the  appointee  shall 
continue  in  the  SES.  Further,  the 
appointee's  rate  of  basic  pay  may  not  be 
reduced  at  the  time  of  recertification. 

(3)  If  the  agency  head  determines  that 
the  appointee's  performance  warrants 
conditional  recertification,  the 
appointee; 

(i)  Shall  remain  a  career  appointee  in 
the  SES: 

(ii)  Shall  be  subject  to  continuing 
close  review  of  the  appointee's 
performance  by  the  supervising  official 
in  coordination  with  an  Executive 
Resources  Board  established  under  5 
U.S.C.  3393,  in  accordance  with  a 
performance  improvement  plan 
developed  by  the  supervising  official 
and  subject  to  the  approval  of  the 
Executive  Resources  Board: 

(iii)  May,  if  the  agency  head  so 
determines,  be  reduced  to  the  next 
lower  rate  of  basic  pay  established 
under  5  U.S.C.  5382,  once  12  months 
have  elapsed  since  the  appointee's  last 
pay  adjustment,  in  accordance  with 
§  534.401(c)  of  this  chapter, 

(iv)  Shall  be  removed  from  the  SES  if 
not  recertified  at  the  end  of  the  12- 
month  period  following  the  conditional 
recertification;  and 

(v)  Shall  be  retained  in  the  SES  if 
recertified  at  the  end  of  the  12-month 


period  following  the  conditional 
recertification  and  shall  have  any 
reduction  in  basic  pay  made  under 
paragraph  (h)(3)(iii)  of  this  section 
restored  as  of  the  beginning  of  the  first 
pay  period  following  recertification 
when  12  months  have  elapsed  since  the 
pay  reduction. 

(4)  The  process  for  determining 
whether  to  recertify  at  the  end  of  the  12- 
month  period  an  individual  who  has 
been  conditionally  recertified  shall  be 
the  same  as  for  the  initial  recertification 
decision,  including  review  and 
recommendation  by  a  Performance 
Review  Board. 

(5)  If  the  agency  head  determines  that 
the  appointee's  performance  does  not 
warrant  recertification  or  conditional 
recertification,  the  appointee  shall  be 
removed  from  the  SES  in  accordance 
with  5  U.S.C.  3592  and  part  359,  subpart 
C,  of  this  chapter. 

i6)  The  decision  to  recertify  a  senior 
executive  may  be  delegated  by  the 
agency  head,  but  no  lower  than  the 
appointing  authority.  The  decision  to 
conditionally  recertify,  or  to  not 
recertify,  a  senior  executive  must  be 
made  by  the  agency  head,  the  deputy 
agency  head,  or  the  head  of  a  major 
operating  unit  within  a  department;  but 
the  individual  designated  may  not  be  at 
a  lower  level  than  the  appointing 
authority.  The  agency's  written 
recertification  procedures  must  indicate 
who  is  to  make  the  decision. 

(i]  Procedures.  Written  reasons  must 
be  provided  for  any  recommendation  or 
decision  to  conditionally  recertify  or  to 
not  recertify  a  career  appointee. 

(j)  Agency  responsibilities.  Each 
agency  that  has  career  appointees 
subject  to  recertification: 

(1)  Shall  develop  written 
recertification  procedures  in 
consultation  with  its  career  appointees, 
shall  have  the  procedures  reviewed  and 
approved  by  OPM  before  the 
recertification  process  is  initiated,  and 
shall  provide  its  senior  executives  and 
OPM  a  copy  of  the  final  procedures 
upon  issuance  and  upon  any  change; 

(2)  Shall  provide  for  a  program,  under 
guidelines  issued  by  OPM,  to  train  its 
executives  who  supervise  SES  career 
personnel,  and  members  of  Performance 
Review  Boards  who  will  be  making 
recertification  recommendations,  in  the 
objectives  and  procedures  of  the 
recertification  process; 

[3]  Shall  maintain  such  records  as 
OPM  may  require; 

(4)  Shall  report  to  OPM  such 
information  as  OPM  may  request 
relating  to  recertification  actions  or  the 
training  of  SES  supervisors;  and 
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[S)  Shall  Uk«  Micli  correctivfl  action 
as  may  be  diraclad  by  OPM  If  OPM 
findi  that  the  agaacy'a  written 
proceduraa,  or  any  acttoni  taken  by  the 
agency,  are  oootrary  to  law  or 
regulatioa. 

5.  In  I  317.702  of  lubpart  C,  paragraph 
(a)  introductory  text  and  paragraph 
(a)(1)  are  rwpobltahed.  and  the  first 
senteaca  of  parayvph  (a)(2)  up  to  tfaa 
tirst  icai-ooion  is  revised  to  read  as 
fallows: 

Subpart  Q-^8E8  Caraar  AppolntiManI 
by  Rainatataiaawt 

(917.702    QafMral  relnsUtement  SE8 


( a )  Eligibility  for  general 
reinstate/nent.  A  former  SES  career 
appointee  who  meets  the  following 
conditions  \m  eli^ble  for  reinstatemant 
under  this  section: 

(1)  The  individual  completed  an  SES 
probationary  period  under  a  previous 
SES  career  appohrttnent  or  was 
exempted  from  that  requirement;  and 

(2)  The  individuaPs  separation  from 
his  or  her  last  SES  career  appointment 
was  not  a  removal  under  subpart  C  of 
part  359  of  this  chapter  for  failure  to  be 
recertified  as  a  senior  executive;  or  a 
removal  under  subpart  E  of  part  359  of 
this  chapter  for  less  than  fully  successful 
executive  performance;  *  *  * 


PART  3S»-REM0VAL  FROM  THE 
SENIOR  EXECUTIVE  SERVICE; 
QUARANTEEO  nACEMENT  IN  OTHER 
PERSONNEL  SYSTEMS 

e.  The  authority  citation  for  part  3S9 
continues  to  read  as  follows: 

AuUiodty:  5  U.S.C.  1302  and  3590,  unless 
otherwise  noted. 

7.  Subpart  C.  which  was  formerly 
reserved,  is  added  to  read  as  follows: 

Subpart  C— RMMiwal  «l  Cmmt  Appdntees 
for  Failiue  To  Be  RtemtiiOti 

3M.301  Coverage. 

359.30X  Notice  rsqulreraents. 

3SUQ3  RostricUons. 

3SS304  Appeals. 

Subpart  C— Ramoval  of  Caraar 
Appotntaaa  for  Fallura  To  Ba 
Racai  Mflail 


{3S9.301 

(a)  This  subpart  covers  a  career 
appointee  who  has  failed  to  he 
recertified  under  }  317.504  of  this 
chapter. 

(b)  This  stttjpart  does  not  cover. 
however,  a  career  appointee  who  is 
serving  us  a  reemployed  annuitant.  See 


subpart  I  of  this  part  for  removal  of  a 
reemployed  annuitant. 

}  9S9J0S    Netlco  roqulramonta. 

(a)  The  agency  shall  notify  the  career 
appointee  in  writing  before  the  effective 
date  of  the  action.  If  the  appointee  has 
completed  the  SES  probationary  period, 
or  was  not  required  to  serve  a 
probationary  period,  the  notice  shall  be 
at  least  30  calendar  days  before  the 
effective  date  of  the  removal. 

(b)  The  notice  shall  advise  the 
appointee  of: 

(1)  The  basis  for  the  action: 

(2)  The  appointee  9  placement  rights 
under  subpart  G  of  this  part — the 
position  to  which  the  appointee  will  be 
assigned  shall  be  identified  either  in  the 
advance  notice  or  in  a  supplementary 
notice  issued  no  later  than  10  calendar 
days  before  the  effective  date  of  the 
action; 

(3)  The  appointee's  right  to  appeal  to 
the  Merit  Systems  Protection  Board, 
including  the  time  limit  for  appeal  and 
the  office  to  which  an  appeal  should  be 
sent; 

(4)  The  effective  date  of  the  removal: 
and 

(5)  When  applicable,  the  appointee's 
eligibility  for  immediate  retirement 
under  5  U  S.C.  8338(h)  or  8414{«). 

f3M.9<»    Rootrictiona. 

(a)  Removal  from  the  SES  under  this 
subpart  nay  not  be  made  effective 
within  120  days  after— 

(1)  The  appointment  of  a  new  agency 
head;  or 

(2)  The  appointment  in  the  agency  of 
the  career  appointee's  most  immediate 
supervisor  who — 

(i)  Is  noncareer  appointee;  and 
(ii)  Has  the  authority  to  remove  the 
career  appointee 

(b)  For  purposes  of  this  section,  a 
noncareer  appointee  includes  an  SES 
noncareer  or  limited  appointee,  and 
appointee  in  a  position  filled  by 
Schedule  C  or  noncareer  executive 
assignment,  or  an  appointee  in 
Executive  Schedule  or  equivalent 
position  other  than  a  career  Executive 
Schedule  or  equivalent  postition. 


demonstrated,  the  burden  shifts  to  the 
appellant  to  refute  the  agency's  case 
that  there  was  substantial  evidence  or 
to  make  a  demonstration  under  5  U.S.C. 
7701(c)(2). 

8.  In  subpart  D,  S  359.401  is  revised  to 
read  as  follows: 

Subpart  D— Ramoval  of  Caraar 
Appolntaas  Dtiring  Probation 

§  3S9.401    Oonaral  axcliniona. 

This  subpart  does  not  apply  to  the 
removal  of  a  career  appointee  during 
probation  when — 

(a)  The  action  is  initialed  under  5 
U.S.C.  1206(g)  or  5  U.S.C  7542. 

(b)  The  removal  is  effected  under 
subpart  C  of  this  pari  for  failure  to  be 
recertified;  or 

(c)  The  appointee  is  a  reemployed 
annuiUnt.  See  subpart  1  of  this  part  for 
removal  of  a  reemployed  annuitant. 

9.  In  S  359.701  subpart  G,  the 
introductory  text  is  republished, 
paragraph  (a)  introductory  text  and 
purtigraph  (b)  are  revised,  and 
paragraph  (c)  Is  removed  to  read  as 
follows; 

Subpart  Q— Quarantaad  Placamant 

§  3Sa.701    Covoraga. 

This  subpart  covers  career 
appointees,  other  than  reemployed 
annuitants,  who  are  removed  from  the 
SES  under  any  of  the  following 
conditions: 

(a)  Removal  during  the  probationary 
period  under  subpart  C  of  this  part  or 
under  subpart  D  of  this  part  for  other 
than  misconduct  neglect  of  duty, 
malfeasance,  or  other  disciplinary 
reasons  under  §  359.403.  i  359.404,  or 
part  752,  subpart  F.  of  this  chapter,  if  at 
the  time  of  appointment  to  the  SES  the 
individual  held  a  career  or  career- 
conditional  appointment  or  an 
appointment  of  equivalent  tenure,  as 
determined  by  OPM.  An  appointment  of 
equivalent  tenure  is  considered  to  be  an 
appointment  in  the  excepted  service 
other  than  an  appointment— 


{359.304    Appeals. 

Removal  under  this  subpart  is 
appeaisbie  to  Lhe  Ment  Systems 
Protection  Board  under  5  U.S.C.  7701. 
Under  5  U.S.C  77(n(cMl|(A).  the 
decision  of  the  agency  shall  be 
sustained  if  it  Is  supported  by 
substantial  evidence,  which  is  defined  in 
the  Board's  regulations  at  5  CHI 
1201. 5«(c).  The  burden  is  on  the  agency 
to  show  that  there  is  substantial 
evidence  to  support  its  action.  Once 
such  substantial  evidence  is 


(b)  Removal  as  the  result  of: 

(1)  Failure  to  be  recertified  under 
subpart  C  of  this  part; 

(2)  Less  than  fully  successful 
executive  performance  under  subpart  E 
of  this  part;  or 

(3)  A  reduction  in  force  under  subpart 
F  of  this  part.  Tlw  appointee  must  have 
completed  the  required  probationary 
period  under  thejSES  or  was  not 
required  to  serv^  a  probationary  period. 
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PART  Ma— FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-BASIC 
ANNUITY 

10.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

AuthodtK-  S  U-&C.  B461.;  |  S4Z.iaS  also 
issued  under  5  U.S.C.  8402lc)(l);  I  842.106 
also  issued  under  5  U.S.C.  B4fl2(c)(l). 

11.  In  S  B4Z211  of  subpart  B. 
paragraph  (a)  is  revised,  paragraph  (c]  is 
redesignated  as  paragraph  (d)  and  is 
ropublished,  and  new  paragraph  (c)  is 
added  to  read  as  follows; 

Subpart  B— EUgibinty 

§M2.211    SaniorExooMttvoSorvtco, 
Oof  ansa  IntoHlgonca  Sonlor  Cxoeutlvo 
Sorvleo,  and  Banlor  Cryptote«te  ExactMva 
Sorvtoo. 

(a)  A  member  of  the  Senior  Executive 
Service,  the  Defense  Intelligence  Senior 
Executive  Service,  or  the  Senior 
Cryptotogic  Senior  Executive  Service 
who  is  removed  or  who  resigns  after 
receipt  of  vvritten  notice  of  proposed 
removal  for  less  than  fuUy  successful 
executive  performance,  or  for  failure  to 
be  recertiTied  as  a  senior  executive,  is 
entitled  to  an  annuity — 

(1)  After  completing  25  years  of 
service;  or 

(Z)  After  becoming  age  50  and 
completing  20  years  of  service. 

(c)  Removed  for  failure  to  be 
recertified  at  a  senior  executive  means 

(1)  With  respect  to  a  member  of  the 
Senior  Executive  Service,  removal  in 
accordance  with  the  procedures  in 
subpart  C  of  part  359  of  this  chapter,  and 

(2)  with  respect  to  a  member  of  the 
Defense  Intelligence  Senior  Executive 
Service  or  the  Senior  Cryptologic 
Executive  Service,  a  certification  by  the 
head  of  the  Defense  Intelligence  Agency 
or  National  Security  Agency  (or  their 
designees)  that  the  employee  has  been 
removed  for  failure  to  be  recertified 
under  10  U.S.C.  1801(a}  or  section 
12(8)(1)  of  the  National  Security  Agency 
Act.  respectively. 

(d)  An  annuity  payable  under 
paragraph  (a)  of  this  section  commences 
on  the  day  after  separation  from  service. 

12.  In  S  842.503  of  subpart  E, 
paragraph  (b)  introductory  text  and 
paragraph  (b)(4)  are  revised  to  read  as 
follows: 

Subpart  E— Annuity  Suppiemant 

§  642.503    EUgfbinty  for  annutty 

supplomont 

.         «         •         *         • 

(b)  An  employee  or  Member  who 
letires  under  any  of  the  following 
sections  before  attaining  the  minimum 


retirement  age  is  not  entitled  lo  receive 
an  annuity  supplement  until  he  or  she 
attains  that  age: 

(4)  Section  84e.211,  except  that  an 
individual  entitled  to  an  annuity  under  5 
U.S.C.  8414(a)  for  failure  to  be 
recertified  as  a  senior  executive  shall  be 
enticed  to  an  ancoity  soppieraent 
without  regard  to  the  mininum 
retirement  age. 
*        •        tt        «        « 
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DEPARTMENT  OF  AGWCULTURE 

Agricullural  Martiating  Sarvica 

7  CFR  Part  47 
tDocl(«tNaFV-91-352] 

Qanaral  ProvMona,  Rulas  of  Practlca 
Appiicatila  to  Raparation  Proeaadinga, 
and  Rulaa  Appllcatila  to  tha 
Datarmlnatlon  aa  to  Whettwr  a  Paraon 
Is  RasponslMy  Connactad  With  a 
Ucenaaa  Undar  tha  ParlshaMa 
Agricultural  Commodltlea  Act 

AOEMCr:  Agricnitural  Marketing  Service 

USDA. 

action:  Final  rule.    

SUMMARV:  This  is  an  amendment  to  the 
existing  rulee  of  practice  for  reparation 
proceedings,  and  for  the  determination 
whether  a  person  is  responsibly 
connected  with  a  licensee.  It  concerns 
the  method  of  service  of  documents  or 
papers  in  such  proceedings,  and  reflects 
a  belief  that  ordinary  mail  is  sufficient 
for  all  but  a  few  of  such  items.  It  reduces 
requirements  for  use  of  certified  or 
registered  mail  to  what  is  necessary.  It 
also  provides  that  documents  and 
papers  served  by  ordinary  mail  will  be 
deemed  to  be  served  at  the  time  of 
mailing.  It  also  extends  times  for  filing 
certain  documents  and  papers  since 
such  times  will  be  computed  from  the 
date  of  mailing,  rather  than  the  date  of 
receipt  of  the  documents  and  papers  to 
which  they  must  respond. 
EFFECnve  date:  January  3. 1991.  except 
that  these  amendinents  shall  not  apply 
to  any  document  or  paper  to  be  filed,  for 
which  a  filing  date  has  been  set  by  order 
of  a  presiding  officer  or  the  Judicial 
Officer  prior  to  such  effective  date,  or 
for  which  a  filing  date  has  been 
specified  in  a  written  notice  issued  prior 
to  such  effective  date  and  served,  in  a 
proceeding  pending  on  such  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Casey.  Office  of  the  General 


Counsel.  2446  South  Building.  USDA, 
Washington,  DC  20250-1400.  202/447- 
7357. 

SUPPLEMENTARY  INFOBMATION:  This  is 
an  amendment  to  the  existing  rules  of 
practice  for  reparation  proceedings,  and 
for  a  determination  whether  a  person  is 
responsibly  connected  with  a  licensee.  It 
concerns  the  method  of  ser%  ice  of 
documents  or  papers  in  soch 
proceedings,  and  reflects  a  belief  that 
ordinary  mail  ts  sufficient  for  all  but  a 
few  of  such  items. 

Requiremeats  for  use  of  certified  or 
registered  mail  currendy  apply  to  all 
docwnents  or  jjapers  served  in  such 
proceedings;  such  requirements  arc  now 
being  limited  to  a  few  such  items: 

1.  A  complaint  or  other  document 
initially  served  on  a  person  to  make  that 
person  a  party  respondent  in  a 
proceeding; 

2.  A  final  order  and  / 

3.  Any  other  document  specifjcally 
ordered  by  a  presiding  officer  or  the 
Judicial  Officer  to  be  served  by  certified 
mail. 

The  amendment  also  provides  that  all 
other  docmnents  and  papers  served  by 
ordinary  mail  will  be  deemed  to  be 
served  at  the  time  of  mailing. 

The  amendment  also  extends  times 
for  filing  certain  documents  and  papers, 
from  10  days  to  20,  since  such  times  will 
be  computed  torn  the  date  of  mailing, 
rather  than  the  date  of  receipt,  of  the 
documents  and  papers  to  which  they 
must  respond.  No  change  is  made  in  the 
method  of  filing,  and  filing  of  documents 
*vith  the  EHvision  or  the  Hearing  Clerk 
will  be  considered  made  when  the 
documents  are  received  by  such  office. 

Recent  decisions  supporting  the 
changed  method  of  service  are  AtkmB  v 
Parker.  472  U.S.  115(1985);  US^  Fire  Int. 
Co.  v.  Proctuocianes  Padosc.  Inc..  835 
F.2d  950  (Ist  Cir.  1987);  Old  Ben  Coal  Co. 
v.  Luker,  828  F.2d  688  (7th  Cir.  1987);  and 
U.S.  V.  Bolton.  781  F.2d  528  (6th  Cir. 
1965),  cerL  den..  478  U.S.  1158(1986). 

Notice  of  proposed  rulemaking  is  not 
required  by  law  for  this  amendment  on 
the  basis  that  it  constrtutes  "rules  of^ 
agency  *  *  *  procedure,  or  practice" 
under  5  U.S.C  553(b)(A). 

Executive  Order  12291  and  Regulatory 
FlexibiUty  Act 

This  final  rule  is  exempt  from 
Executive  Order  12291  since  it  relates  to 
internal  agency  management  concerning 
rules  of  procedure  or  practice  m  formal 
adjudicatory  proceedings.  Also,  this 
action  is  exempt  from  the  provisions  of 
the  Regulatory  Flexibility  Act  since  it  is 
not  a  rule  as  defined  by  that  Act. 
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Paparwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
does  not  apply  to  this  final  rule  since  it 
does  not  seek  answers  to  identical 
questions  or  reporting  or  recordkeeping 
requirements  imposed  on  ten  or  more 
persons,  and  the  information  collected  is 
not  used  for  general  statistical  purposes. 

List  of  Subjects  in  7  CFR  Part  47 

Agriculture,  Administrative  practice 
and  procedure,  Reparation  proceedings. 
Responsibly  connected  determinations. 

Accordingly,  7  CFR  part  47  is 
amended  as  set  forth  below. 

1.  The  authority  citation  for  7  CFR 
part  47  is  revised  to  read  as  follows: 

Authority:  7  US  C.  499o;  7  CKR 

217(a)(3)(xiil),  2.50(a)|3)(xui), 

2.  Section  47.2  is  amended  by  adding 
new  paragraphs  (a)  and  (t)  to  read  as 
follows: 

}  47 J    Deftnitlons. 

«         •         •         •         • 

(s)  Mail  means  to  deposit  an  item  in 
the  United  States  Mail  with  postage 
affixed  and  addressed  as  necessary  to 
cause  it  to  be  delivered  to  the  address 
shown  by  ordinary  mail,  or  by  certified 
or  registered  mail  if  specified. 

(I)  Re-mail  means  to  mail  by  ordinary 
mail  to  an  address  an  ;tcm  that  has  been 
returned  after  being  sent  to  the  same 
address  by  certified  or  registered  mail. 

3.  The  third  sentence  ofj  47  3(a)(1)  is 
revised  to  read  as  follows: 

S  47.3    iMtttutlon  of  procMdingt. 

(a)  Informal  complaints.  (1)  *   *   '  If 
the  informal  complaint  is  to  be  made  the 
basis  of  a  claim  for  damages,  it  must  be 
received  by  the  Director  within  9  months 
after  the  cause  of  action  accriies;  if  the 
informal  complaint  is  not  to  be  made  the 
oasis  of  a  claim  for  damages,  it  may  be 
filed  at  any  time  within  2  years  after  the 
violation  of  the  act  occurred:  Provided, 
That  the  2-year  limitation  herein 
prescribed  shall  not  apply  to  complaints 
charging  flagrant  or  repeated  violations 

of  the  act. 

•        ft        t        •        • 

4.  Section  47.4  is  revised  lo  read  as 
follows: 

S  47.4    FHing;  Mfvtce;  ixtenslont  of  time; 
and  computation  of  time. 

(a)  Who  shall  make  service.  Copies  of 
all  documents  or  papers  required  or 
authorized  by  the  rules  in  this  part  to  be 
filed  with  the  Division  shall  be  served 
on  the  parties  by  the  Division,  and 
copies  of  all  documents  or  papers 
required  or  authorized  by  the  rules  in 
this  part  to  be  filed  with  the  Hearing 
Clerk  shall  be  served  on  the  parties  by 
the  Hearing  Clerk,  unless  any  such 


document  or  paper  is  served  by  some 
other  employee  of  the  Department,  or  by 
a  U.S.  Marshal  or  deputy  marshal,  or  as 
otherwise  provided  herein,  or  as 
otherwise  directed  by  the  presiding 
officer  or  judicial  Officer, 

(b)  Service  on  party.  (1)  Any 
complaint  or  other  document  initially 
served  on  a  person  to  make  that  person 
a  person  was  responsibly  connected 
with  s  licensee,  a  final  order,  or  other 
document  specifically  ordered  by  the 
presiding  officer  or  judicial  Officer  to  be 
served  by  certified  or  registered  mail, 
shall  be  deemed  to  be  received  by  any 
party  to  a  proceeding  on  the  date  of 
delivery  by  certified  or  registered  mail 
to  the  last  known  principal  place  of 
business  of  such  party,  last  known 
principal  place  of  business  of  the 
attorney  or  representative  of  record  of 
such  party,  or  last  known  residence  of 
such  party  if  an  individual:  Provided, 
That,  if  any  such  document  or  paper  is 
sent  by  certified  or  registered  mail  but  is 
returned  marked  by  the  postal  service  as 
unclaimed  or  refused,  it  shall  be  deemed 
to  be  received  by  such  party  on  the  date 
of  re-mailing  by  ordinary  mail  to  the 
same  address. 

(2)  Any  document  or  paper,  other  than 
one  specified  in  paragraph  (bKl)  of  this 
section  or  written  questions  for  a 
deposition  as  provided  in  8  47.16(d)(2)  of 
this  part,  shall  be  deemed  to  be  received 
by  any  party  to  a  proceeding  on  the  date 
of  mailing  by  ordinary  mail  to  the  last 
known  principal  place  of  business  of 
such  party,  last  known  principal  place  of 
business  of  the  attorney  or 
representative  of  record  of  such  party, 
or  last  known  residence  of  such  party  if 
an  individual. 

(3)  Any  document  or  paper  served 
other  than  by  mail  on  any  pariy  to  a 
proceeding  shall  be  deemed  to  be 
received  by  such  party  on  the  date  of: 

(i)  Delivery  to  any  responsible 
individual  at.  or  leaving  in  a 
conspicuous  place  at.  the  last  known 
principal  place  of  business  of  such 
party,  last  known  principal  place  of 
business  of  the  attorney  or 
representative  of  record  of  such  party, 
or  last  known  residence  of  such  party  if 
an  individual,  or 

(ii)  Delivery  to  such  party  if  an 
individual,  to  an  officer  or  director  of 
such  party  if  a  corporation,  or  to  a 
member  of  such  party  if  a  partnership,  at 
any  location. 

(c)  Service  on  another.  Any  subpoena 
or  other  document  or  paper  served  on 
any  person  other  than  a  party  to  a 
proceeding  shall  be  deemed  to  be 
received  by  such  person  on  the  date  of: 

(1)  Delivery  by  certified  mail  or 
registered  mail  to  the  last  known 
principal  place  of  business  of  such 


person,  last  known  principal  place  of 
business  of  the  attorney  or 
representative  of  record  of  such  person, 
or  last  known  residence  of  such  person 
if  an  individual; 

(2)  Delivery  other  than  by  mail  to  any 
responsible  individual  at,  or  leaving  in  a 
conspicuous  place  at,  any  such  location; 
or 

(3)  Delivery  to  such  party  if  an 
individual,  to  an  officer  or  director  of 
such  party  if  a  corporation,  or  to  a 
member  of  such  pariy  if  a  partnership,  at 
any  location. 

(d)  Proof  of  service.  Any  of  the 
following,  in  the  possession  of  the 
Depariment,  showing  such  service,  shall 
be  deemed  to  be  accurate: 

(1)  A  certified  or  registered  mail 
receipt  returned  by  the  postal  service 
with  a  signature; 

(2)  An  official  record  of  the  postal 
service; 

(3)  An  entry  on  a  docket  record  or  a 
copy  placed  in  a  docket  filed  by  the 
Hearing  Clerk  of  the  Depariment  or  by 
an  employee  of  the  Hearing  Clerk  in  the 
ordinary  course  of  bu.siness: 

(4)  A  certificate  of  service,  which  need 
not  be  separate  from  and  may  be 
incorporated  in  the  document  or  paper 
of  which  it  ceriifies  service,  showing  the 
method,  place  and  date  of  service  in 
writing  and  signed  by  an  individual  with 
personal  knowledge  thereof,  Provided. 
That  such  certificate  must  be  verified  by 
oath  or  declaration  under  penalty  of 
perjury  if  the  individual  certifying 
service  is  not  a  pariy  to  the  proceeding 
in  which  such  document  or  paper  is 
served,  an  attorney  or  representative  of 
record  for  such  a  party,  or  an  official  or 
employee  of  the  United  States  or  of  a 
State  or  political  subdivision  thereof. 

5.  The  first  sentence  of  §  47.9(a)  is 
revised  to  read  as  follows: 

$  47.9    The  reply. 

(a)  Filing  and  service.  If  the  answer 
asserts  a  counterclaim  or  a  set-off,  the 
complaining  party,  within  20  days  after 
service  of  the  answer,  may  file  a  reply 
with  the  Division.  *  *  * 
.        ft        •        •        • 

6.  In  Section  47.16,  paragraph  (a)(3)  is 
amended  by  removing  the  number  "15" 
and  inserting  in  lieu  thereof  the  number 
"30,"  paragraph  (b)(1)  is  amended  by 
removing  the  number  "7"  and  inserting 
in  lieu  thereof  the  number  "20,"  and  the 
third  sentence  of  paragraph  (d)(2)  is 
revised  lo  read  as  follows: 

§47.16    Depoaltiont. 
•        ft        ft        ft        • 

(d)  Procedure  on  examination.  * 
(2)*  '  *  If  the  examination  is 
conducted  by  means  of  written 
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questions,  copies  of  the  applicant's 
questions  must  be  received  by  the  other 
party  to  the  proceeding  and  the  officer 
at  least  10  days  prior  to  the  dale  set  for 
the  examination  unless  otherwise 
agreed,  and  any  cross  questions  of  a 
party  other  than  the  applicant  must  be 
received  by  the  applicant  and  the  officer 
at  any  time  prior  to  the  time  of  the 
examination, 
ft        ft        •        •        • 

7.  Section  47.17tc)  is  revised  to  read  as 
follows; 


5  47.17 


^c)  Service  of  subpoenas.  Subponeas 
may  be  served  by  eny  person  not  less 
than  18  years  of  age.  The  party  at  whose 
instance  a  subponea  is  issued  shall  be 
responsible  for  service  thereof. 
Subponeas  shall  be  served  as  provided 
in  i  47.4  of  this  part. 

§47.1«    (Amendedl 

8.  Sections  47.19(d)  (5)  and  (6),  47.20 
(e)  and  (g).  47.24  (a)  and  (c),  and  47.25{el 
are  each  amended  by  removing  the 
number  "10"  and  inserting  in  lieu  thereof 
the  number  "20." 

§47.51    [AmwKied] 

9.  Section  47.51(b)  is  amended  by 
removing  the  number  "15"  and  inserting 
in  lieu  thereof  the  number  "20." 

S47.S6    [Amended] 

10.  In  I  47.6&  all  after  the  first 
sentence  is  removed. 

DHted:  December  2»,  1990. 

Daniel  Haley. 

Administrator 

(FR  Doc.  91-31  Filed  1-2-81,  8:45  amj 
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7  CFfI  Part  47 

(Docket  Nunatwr  (FV-8«-205)1 

Amendment  to  the  Rules  of  Practice 
Under  the  Pertshatile  Agrtcutturat 
Commodrtlet  Act  (PACA) 

AQENCr:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMISARV:  l^is  action  amends  S  47.e(b) 
of  the  Rules  of  Practice  under  the 
Perishable  Agricultural  Commodities 
Act  (PACA).  This  amendment  will 
modify  the  exemption  for  nonresident 
complainants  in  reparation  actions  to 
make  it  clear  that  the  Secretary  has 
discretionary  authority  under  7  U.S.C. 
499f(e]  to  waive  the  furnishing  of  a  bond 


by  a  foreign  complainant.  The 
amendment  provides  that  the  Secretary 
will  exercise  his  discretion  to  waive  the 
bond  only  in  those  instances  when  the 
complainant's  country  provides  an 
administrative  forum  similar  to  that 
available  under  PACA  to  receive 
produce  related  claims  by  residents  of 
the  United  States  and  when  otherwise 
appropriate. 

EFFECTIVE  DATE  February  4, 1991.    ""^ 
FOR  PUim«ER  INFORMATION  CONTACT 
James  R.  Frarier,  Assistant  Chief,  PACA 
Branch,  room  2095  So..  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Washington,  DC  20090-6456 
(202)  447-3212. 

SUPPlfMENTARY  INFORUATION*.  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  as  "non  major"  under  the 
criteria  therein. 

Pursuant  to  requirennents  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  Beg.),  the  Administrator  of 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities.  The 
purpose  of  the  RFA  is  to  fit  regulatory 
actions  to  the  scale  of  business  subject 
to  such  actions  in  order  that  small 
businesses  will  not  be 
disproportionately  burdened.  This 
amendment  will  affect  only  nonresident 
businesses  in  the  manner  set  forth 
below.  Therefore,  the  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  revision  of  the  rules  of 
practices  under  the  PACA  will  not 
impose  substantial  direct  economic  cost, 
recordkeeping,  or  personal  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  or  competitive 
position  of  these  yntities  relative  to 
large  businesses. 

Discussion  of  Conunents 

On  October  9. 199a  the  U.S. 
Department  of  Agriculture  (USDA) 
proposed  regulations  that  would  amend 
7  CFR  part  47  of  the  Rules  of  Practice 
under  the  Perishable  Agricultural 
Commodities  Act  (PACA).  This  proposal 
was  published  on  the  above  date  in  the 
Federal  Register  (55  FR  41094-41095). 
The  30-day  period  for  comments  on  the 
proposal  expired  November  8. 1990. 

During  the  comment  period,  the  USDA 
received  three  letters.  Two  commenters 
stated  that  they  favored  the  amendment 
and  one  commenter  viewed  the 
amendment  as  being  too  restrictive  and 
suggested  changes.  This  commenter 


suggested  that  the  double  boxul 
requirement  be  eliminated  and  that  tl;e 
Secretary  only  require  the  amount  of  *he 
counterclaim  plus  attorney  fees.  This 
suggestion  cannot  be  accepted.  The  U.w 
mandates  that  any  required  bond  be  in 
double  the  amount  of  ihe  claim.  As  an 
alternative,  this  commeBter  suggested 
that  we  broadly  interpret  the  word 
Complaint "  and  expand  its  me.aniiig  to 
any  kind  of  forum  involvi:.g  produce 
disputes  where  nonresidents  can  be 
sued  in  their  orrn  countrj'.  Howe%"eT.  this 
suggestion  cannot  be  accepted  because 
it  fails  to  take  into  consideration  the 
filing  requirements  of  other  countries, 
the  necessity  of  a  reparation-like  foru:n. 
and  the  equitable  treatment  of  U.S. 
citizens. 

Ex|rianatioa  of  Regulataons 

This  amendment  will  modify  the 
regulatory  exemption  for  nonresident 
complainants  in  reparation  proceedings 
to  make  it  consistent  with  7  US  C. 
499f[e)  which  provides  that  the 
Secretary  has  discretionary  authority  to 
waive  the  furnishing  of  a  bond.  The  law 
provides: 

In  case  a  complaint  i«  made  by  a 
nonresident  of  the  United  Slates,  or  by  a 
resident  of  the  United  Slates  to  whom  the 
claim  of  a  non^e^icient  of  the  'Jniled  States/"^ 
has  been  assigned,  tite  complainant  shall  be 
required,  before  any  formjl  action  is  taken  on 
hia  complaint  to  furnish  a  bond  in  double  the 
amoual  of  ihe  daira  conditioned  upun  the 
pa.vmenl  of  costs,  includi-ig  a  reasona'tile 
attorney's  fee  for  the  respondent  if  the 
respondent  shall  prevail,  and  any  reparation 
award  that  may  be  tsifuet'  by  the  Secretary  of 
Agriculture  against  the  conrplainent  on  any 
counterclaim  by  rpspondent  Proivded.  That 
the  Secretary  shall  have  authority  to  waive 
the  furnishing  of  a  bond  by  a  complamant 
who  is  a  resident  of  a  country  whicfc  permit! 
the  filing  of  a  compiainl  by  a  residpnt  of  liie 
United  States  wiiliout  the  funushiag  of  a 
bond. 

The  authority  to  waive  the  bond 
requirement  was  added  in  1937  in 
response  to  complaints  by  Canadian 
interests.  Ch.  719.  5  9,  50  Stat  728, 
August  20, 1937.  h  was  recognized  at 
that  time  that  Canada  provided  an 
administrative  forum  in  whicii  residents 
of  the  United  States  could  sue  without 
posting  a  bond.  The  law  was  amended, 
therefore,  to  provide  the  Secretary  the 
discretion  to  waive  the  bond 
requirement  when  a  complainant's 
country  provided  a  comparable,  e.g., 
administrative,  forum  to  consider  claims 
by  citizens  of  the  United  States 

7  CFR  47.6(b)  of  the  "Rules  of  Practice 
Under  the  Perishable  Agricultural 
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Commodities  Act.  1930"  states: 

(b)  Bond  required  if  complainant  is 
nonresident.  If  formal  complaint  for 
reparation  it  filed  by  a  nonresident  of  the 
United  States,  complainant  shall  first  file  a 
bond  in  double  the  amount  of  the  claim  either 
with  ■  surety  company  approved  by  the 
Treasury  Department  of  the  United  States  as 
surety  or  with  two  personal  sureties,  each  of 
whom  shall  be  citizen  of  the  United  Slates 
and  shall  qualify  as  financially  responsible 
for  the  entire  amount  of  the  bond.  The  bond 
shall  run  to  the  respondent  and  be 
conditioned  upon  the  payment  of  costs, 
includmg  reasonable  attorney's  fee,  for  the 
respondent  if  the  respondent  shall  prevail, 
and  of  any  reparation  award  that  may  be 
issued  by  the  Secretary  against  the 
complainant  on  any  counterclaim  asserted  by 
respondent:  Provided.  That  the  fumishing  of 
a  bond  shall  be  waived  if  the  complainant  is 
a  resident  of  a  country  which  permits  filing  of 
a  complaint  by  a  resident  of  the  United  States 
against  a  citizen  of  that  country  without  the 
fumishing  of  a  bond. 

The  regulation  makes  no  mention  of 
the  criterion  that  there  must  exist  a 
comparable  administrative  forum  in  the 
complainant's  country.  Rather,  without 
specifying  the  type  of  forum,  it  permits  a 
vv  aiver  if  the  country  of  a  nonresident 
who  files  a  complain  permits  citizens  of 
the  United  States  to  file  complaints 
without  fumishing  a  bond. 

Since  the  publication  of  section  47.6(6) 
in  its  current  form,  commerce  involving 
perishable  agricultural  cemmodities  has 
changed  dramatically.  Businesses  in 
many  countries  now  buy  from  and  sell 
produce  to  the  United  States.  If  a  foreign 
complainant  is  not  required  to  post  a 
bond,  a  citizen  of  the  United  States  who 
prevails  in  a  PACA  rfeparation 
proceeding  may  not  b«  able  to  collect 
any  judgment  to  which  he  or  she  is 
entitled  since  there  would  be  no 
protective  bond.  Thus  a  prevailing  party 
could  be  forced  to  bring  another  lawsuit 
in  a  judicial  forum  in  the  country  of  the 
non-citizen,  where  it  might  be  necessary 
to  incur  the  expense  of  employing 
foreign  legal  counsel  and  encounter 
significant  delays.  This  would  be 
inequitable  and  contrary  to  the  intent  of 
•he  PACA. 

The  PACA  provides  an  administrative 
foriun  which  allows  the  resolution  of 
disputes  without  the  necessity  of  a 
formal  hearing  or  hiring  counsel,  utilizes 
relaxed  rules  of  evidence,  and  provides 
for  suspension  of  the  license  of  the 
offending  party  for  noncompliance  with 
an  award.  Under  the  terms  of  the 
proposed  amendment,  residents  of 
countries  which  have  administrative 
forums  or  their  equivalent  which  are 
substantially  similar  to  that  provided 
under  PACA  may  apply  to  the  Secretary 
for  a  waiver  of  the  bond  requirement. 


List  of  Subjects  in  7  CFR  Part  47 

Administrative  practices  and 
procedure.  Agricultural  Commodities, 
and  Brokers. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  47  is  to  be 
amended  as  follows. 

PART 47-{  AMENDED! 

1.  The  authority  citation  for  part  47 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  4990;  7  CFR 
2.17(a)(3)(xiii),2.50(a)(3)(xiii). 

2.  Section  47.6  paragraph  (b)  is  revised 
to  read  as  follows; 


S  47.6    Formal  complaints. 
>         •         •         •         • 

(b)  Bond  Required  if  Complainant  is 
Nonresident.  If  formal  complaint  for 
reparation  is  filed  by  a  nonresident  of 
the  United  States,  complainant  shall 
first  file  a  bond  in  double  the  amount  of 
the  claim  either  with  a  surety  company 
approved  by  the  Treasury  Department 
of  the  United  States  as  surety  or  with 
two  personal  sureties,  each  of  whom 
shall  be  a  citizen  of  the  United  States 
and  shall  qualify  as  financially 
responsible  for  the  entire  amount  of  the 
bond.  The  bond  shall  run  to  the 
respondent  and  be  conditioned  upon  the 
payment  of  costs,  including  reasonable 
attorney's  fees,  for  the  respondent  if  the 
respondent  shall  prevail,  and  of  any 
reparation  award  that  may  be  issued  by 
the  Secretary  against  the  complainant 
on  any  counterclaim  asserted  by 
respondent:  Provided.  That  the 
fumishing  of  a  bond  may  be  waived  at 
the  discretion  of  the  Secretary  if  the 
complainant  is  a  resident  of  a  country 
which  permits  the  filing  of  a  complaint 
in  an  administrative  forum  or  its 
equivalent  which  is  substantially  similar 
to  that  provided  under  the  Perishable 
Agricultural  Commodities  Act  by  a 
resident  of  the  United  States  against  a 
citizen  of  that  country  without  the 
fumishing  of  a  bond.  Nothing  in  this 
section  shall  limit  the  discretion  of  the 
Secretary  to  deny  such  a  waiver  in  order 
to  effectuate  the  purposes  of  the  Act  or 
to  protect  the  interests  of  the  businesses 
concerned. 
•        t        •        •        ♦ 

Dated:  December  26, 1990. 

Daniel  Haley. 

Administrator. 

(FR  Doc  91-30554  Filed  1-2-91;  8:45  am] 
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United  States  Travel  and  Tonriair 
Admlniatration 

15CFRPart1201 

[Docket  No.  901237-0337] 

RIN  0644-AA01 

United  Statea  Travel  and  Touriam 
Admlniatration  Facilitation  Fee 

AQENCY:  Department  of  Commerce, 

United  States  Travel  and  Tourism 

Administration. 

action:  Final  rule;  imposition  of  United 

States  Travel  and  Tourism 

Administration  Facilitation  Fee. 

summary:  As  required  by  section  306(a) 
of  the  Intemational  Travel  Act  of  1961, 
as  added  by  section  10301  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  Public  Law  No.  101-508.  the  Under 
Secretary  of  Commerce  for  Travel  and 
Tourism  issues  regulations  assessing 
each  commercial  airline  and  passenger 
cruise  ship  line  transporting  passengers 
to  the  United  States,  a  quarterly  United     . 
States  Travel  and  Tourism 
Administration  (USTTA)  Facilitation 
Fee.  For  each  calendar  quarter  in  1991, 
such  fee  (which  the  Under  Secretary  is 
required  to  deposit  in  the  general  fund  of 
the  Treasury)  is  the  amount  of  one 
dollar  multiplied  by  the  number  of  aliens 
described  in  section  101(a)(15)(B)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101(a){15)(B))  arriving  at  any 
port  within  the  United  States  aboard  a 
commercial  aircraft  or  cruise  ship  of  the 
commercial  airline  or  passenger  cruise 
ship  line  during  that  calendar  quarter. 
Early  in  the  first  quarter  of  1991,  the 
Under  Secretary  will  issue  a  notice  of 
proposed  rulemaking  proposing  detailed 
regulations  goveming  determinations  of 
the  amount  owed  for  each  calendar 
quarter,  methods  and  place  of 
remittance,  adjustment  of  the  per  alien 
multipUer  in  1992  and  in  subsequent 
years,  collection  actions,  the  imposition 
of  civil  penalties  and  enforcement,  and 
procedures  for  determining  whether 
assessment  of  a  fee  with  respect  to  a 
particular  commercial  airline  or 
passenger  cruise  ship  line  is  inconsistent 
with  a  specific  treaty  or  intemational 
agreement  entered  into  by  the  United 
States.  The  purpose  of  the  Tinal  rule 
issued  today  is  to  provide  notification  to 
commercial  airiines  and  passenger 
cruise  ship  lines  beyond  that  already 
provided  by  section  10301  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  of  the  imposition  of  the  fee  so  that 
they  may  adjust  their  business  practices, 
if  they  wish,  to  ensure  that  funds  will  be 
available  to  pay  the  fee. 
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EFFECTIVE  DATE:  January  1, 1991. 
ADDRESSES:  Hon.  Rockwell  A.  Schnabel, 
Under  Secretary  of  Commerce  for  Travel 
and  Tourism,  room  1863,  HCHB,  United 
States  Department  of  Commerce, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Lee  J.  Wells,  Director,  Office  of  Strategic 
Planning  and  Administration,  U.S. 
Travel  and  Tourism  Administration, 
HCHB  Room  1524.  United  States 
Department  of  Commerce,  Washington, 
DC  20230  (202)  377-3811. 
8UPPLCMENTARY  INFORMATION:  Sections 
306  of  the  Intemational  Travel  Act  of 
1961,  as  added  by  section  10301  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990.  Public  Law  No.  101-508,  states: 

(a)  To  the  extent  not  inconsistent  with 
treaties  or  intemational  agreements 
entered  into  by  the  United  States,  the 
Secretary,  on  a  calendar  quarterly  basis 
beginning  January  1, 1991,  shall  charge 
and  collect  from  each  commercial  airline 
and  passenger  cruise  ship  line 
transporting  passengers  to  the  United 
States,  a  United  States  Travel  and 
Tourism  Administration  Facilitation  Fee, 
in  a  amount  determined  under 
subsection  (b). 

(b)(1)  During  the  period  from  January 
1. 1991,  through  December  31, 1991,  the 
Secretary  shall  charge  each  commercial 
airline  and  passenger  cruise  ship  line  an 
amount  equal  to  one  dollar  multiplied  by 
the  number  of  aliens  described  in 
section  101(a)(15)(B)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C. 
1101(a)(15)(B))  arriving  at  any  port 
within  the  United  States  aboard  a 
commercial  aircraft  or  cruise  ship  of 
such  airline  or  passenger  cruise  ship  line 
during  that  calendar  quarter. 

(2)  Commencing  in  1991,  the  Secretary 
shall  each  year  determine  and  publish 
the  amount  of  the  fee  described  in 
subsection  (a)  for  the  12-month  period 
commencing  on  January  1  of  the 
succeeding  calendar  year,  as  follows: 

(A)  The  Secretary  (in  consultation 
with  the  Attomey  General  and  the 
Secretary  of  State)  shall  estimate  the 
number  of  aliens  described  in  section 
101(a)(15)(B)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)(15){B)) 
expected  to  enter  the  United  States 
during  such  succeeding  calendar  year, 
based  upon  the  number  of  such  aliens 
who  entered  the  United  States  during 
the  previous  calendar  year  (as  reported 
or  estimated  by  the  Attomey  General) 
and  such  other  available  information  as 
the  Secretary  deems  relip'ile. 

(B)  The  Secretary  shall  divide  the 
amount  appropriated  to  the  United 
Slates  Travel  and  Tourism 
Administration  for  the  fiscal  year  during 
which  such  determination  is  made  by 


the  number  of  aliens  described  in 
subparagraph  (A)  expected  by  the 
Secretary  to  enter  the  United  States 
during  the  calendar  year  described  in 
such  subparagraph,  as  estimated  by  the 
Secretary  under  such  subparagraph,  and 
shall  round  the  result  up  to  the  nearest 
quarter-dollar. 

(C)  The  Secretary  shall  publish  in  the 
Federal  Register  the  estimate  required 
by  subparagraph  (A),  together  with  a 
description  of  the  information 
supporting  such  estimate,  and  the 
amount  of  the  fee  determined  under 
subparagraph  (B)  which  shall  be 
applicable  during  the  12-month  period 
commencing  on  January  1  of  the 
succeeding  calendar  year. 

(D)  For  each  calendar  quarter 
beginning  after  December  31, 1991,  the 
Secretary  shall  charge  each  commercial 
airline  and  passenger  cmise  ship  line  an 
amount  equal  to  the  fee  amount 
determined  under  subparagraph  (B)  and 
applicable  under  subparagraph  (C) 
multipHed  by  the  number  of  aliens 
described  in  section  101(a)(15)(B)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101(a)(15)(B))  arriving  at  any 
port  within  the  United  States  abroad  a 
commercial  aircraft  or  cruise  ship  of 
such  airline  or  passenger  cruise  ship  line 
during  that  calendar  quarter. 

(3)  Neither  the  estimate  of  the 
Secretary  under  paragraph  (2)(A)  nor 
the  amount  determined  by  the  Secretary 
under  paragraph  (2)(B)  shall  be  subject 
to  judicial  review. 

(c)  Each  commercial  airline  and 
passenger  cruise  ship  line  shall  remit  the 
fee  charged  by  the  Secretary  under 
subsection  (b).  in  United  States  dollars, 
no  later  than  31  days  after  the  close  of 
the  calendar  quarter  of  the  arrival  of  the 
aliens  on  which  the  calculation  of  the 
fee  is  based. 

(d)  The  Secretary  shall  deposit  the 
fees  received  pursuant  to  subsection  (c) 
in  the  general  fund  of  the  Treasury  as 
offsetting  receipts  and  ascribed  to  the 
travel  and  tourism  activities  of  the 
Secretary. 

(e)  Beginning  on  October  1, 1992,  the 
aggregate  amounts  collected  for  the  fee 
charged  under  this  section  shall  at  least 
equal  the  appropriations  made  for  the 
travel  and  tourism  activities  of  the 
Secretary  under  this  Act,  but  at  no  time 
shall  the  aggregate  of  amounts  collected 
for  any  fiscal  year  under  this  section 
exceed  105  percent  of  the  aggregate  of 
appropriations  made  for  such  fiscal  year 
for  activities  to  be  funded  by  such  fees. 

(0  The  Secretary  may  prescribe  such 
rules  and  regulations  as  may  be 
necessary  to  carry  out  the  provisions  of 
this  section. 

Sec.  307  of  Public  Law  No.  101-508 
states; 


(a)  Any  commercial  airline  or 
commercial  cruise  ship  line  which  is 
found  by  the  Secretary  or  the 
Secretary's  designee,  after  notice  and  an 
opportunity  for  a  hearing,  to  have  failed 
to  pay  to  the  Secretarj-.  by  the  due  date, 
the  fee  charged  by  the  Secretary  under 
section  306(a),  may  be  ordered  by  the 
Secretary  or  the  Secretary's  designee  to 
pay  any  fee  amount  outstanding  plus 
interest  on  any  late  payment  and,  in 
addition,  to  pay  a  civil  penalty  not  to 
exceed  $5,000  for  each  day  payment  to 
the  Secretary  is  not  made  or  was  made 
late.  The  amount  of  such  civil  penalty 
shall  be  assessed  by  the  Secretary  or  the 
Secretary's  designee  by  written  notice. 
In  determining  the  amount  of  such 
penalty,  the  Secretary  or  the  Secretary's 
designee  shall  take  into  account  the 
nature,  circumstances,  extent,  and 
gravity  of  the  violation,  and,  with 
respect  to  the  violator,  the  degree  of  the 
culpability,  and  histon,'  of  prior  offenses, 
ability  to  pay.  and  such  ether  matters  as 
justice  may  require.  Each  day  a  payment 
to  the  Secretary  required  by  this  Act  is 
late  shall  constitute  a  separate  violation 
of  this  Act. 

(b)  If  any  commercial  airline  or  cruise 
ship  line  fails  to  pay  as  ordered  by  the 
Secretary  or  the  Secretary's  designee, 
the  Attomey  General  may,  upon  request 
of  the  Secretary,  bring  a  civil  action  in 
any  appropriate  United  States  district 
court  for  the  recoven,'  of  the  amount 
ordered  to  be  paid. 

(c)  Before  requesting  the  Attomey 
General  to  bring  a  civil  action,  the 
Secretary  may  compromise,  modify,  or 
remit,  with  or  without  conditions,  any 
civil  penalty  which  is  subject  to 
imposition  or  which  has  been  imposed 
under  subsection  (a). 

(d)  For  the  purpose  of  conducting  any 
hearing  under  subsection  (a),  the 
Secretary  or  the  Secretan,  s  designee 
may  issue  subpoenas  for  the  attendance 
and  testimony  of  witnesses  and  the 
production  of  relevant  papers,  books, 
and  documents,  and  may  administer 
oaths.  Witnesses  summoned  shall  be 
paid  the  same  fees  and  mileage  that  are 
paid  to  witnesses  in  the  courts  of  the 
United  States.  In  case  of  contempt  or 
refusal  to  obey  a  subpoena  served  upon 
any  person  pursuant  to  this  subsection. 
the  United  States  district  court  for  any 
district  in  which  such  person  is  found, 
resides,  or  transacts  business,  upon 
application  by  the  United  States  and 
after  notice  to  such  person,  shall  have 
jurisdiction  to  issue  an  order  requinng 
such  person  to  appear  and  give 
testimony  before  the  Secretarj'  or  the 
Secretary's  designee  or  to  appear  and 
produce  papers,  books,  and  documents 
before  the  Secretary'  or  the  Secretarj''8 
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designee,  or  both,  and  any  failure  to 
obey  tnch  order  of  the  court  may  be 
punished  by  such  court  at  a  contempt 
thereof. 

The  rrguiationa  iasued  today  merely 
repeat  the  language  of  section  30e(a) 
and  (b){l)  so  as  to  assess  each 
connnerciai  airline  and  pasaenger  cruise 
ship  bne  transporting  passengers  to  the 
United  States,  a  quarterly  USTTA 
Facilitation  Fee.  For  each  calendar 
quarter  in  1991,  such  fee  is  the  amount  of 
one  dollar  maltiplied  by  the  number  of 
aliens  described  in  tectioD  101(a)(15)(B) 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C  1101|a)(15)(B))  arriving  at  any 
port  within  the  United  States  aboard  a 
commercial  aircraft  or  cruise  ship  of  the 
commercial  airline  or  passenger  cruise 
ship  bne  during  that  calendar  quarter. 
The  Under  Secretary  of  Commerce  for 
Travel  and  Tourism  is  required  to 
deposit  fees  received  in  the  general  fund 
of  the  United  States  Treasury. 

Early  in  the  first  quarter  of  1991,  the 
Under  Secretary  will  issue  a  notice  of 
proposed  rulemaking  proposing  detailed 
reguiations  governing  determinations  of 
the  amount  owed  for  each  quarter, 
methods  and  place  of  remittance, 
adjustment  of  the  per  alien  multiplier  in 

1992  and  in  subsequent  years,  collection 
actions,  the  imposition  of  civil  penalties 
and  enforcement,  and  procedures  for 
determining  whether  assessment  of  a  fee 
with  respect  to  a  particular  commercial 
airline  or  passenger  cruise  ship  line  is 
i.nconsiatent  with  a  specific  treaty  or 
intematianal  agreement  entered  into  by 
the  United  States.  The  Department  of 
Commerce  is  working  closely  with  the 
Department  of  Transportation  to 
minimize  the  administrative  burden  on 
carriers.  Section  306(b)|2)  and  (e) 
requires  adiustment  of  the  per  alien 
multiplier  in  1992  and  in  subsequent 
yeare  so  that  the  total  fees  collected  for 
each  fiscal  year  starting  with  fiscal  year 

1993  are  at  least  equal  to  but  do  not 
exceed  by  more  than  5  percent  the 
amount  appropriated  for  that  fiscal  year 
for  the  activities  of  USTTA.  The  purpose 
of  the  final  rule  issued  today  is  to 
provide  notification  to  commercial 
airlines  and  passenger  cruise  ship  lines 
beyond  that  already  provided  by  section 
10301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  of  the 
imposition  of  the  fee  so  that  they  may 
adjust  their  business  practices,  if  they 
wish,  to  ensure  that  funds  will  be 
available  to  pay  the  fee. 

As  presently  envisioned,  the 
Department  of  Commerce  late  in  each 
calendar  quarter  will  present  each 
commercial  airline  and  passenger  cruise 
ship  line  with  an  estimate  of  the  actual 
fee  required  to  be  remitted  within  31 


days  after  the  end  of  that  quarter.  This 
estimate  will  be  based  on  the  number  of 
aliens  described  in  section  101(a)(15)(B) 
of  the  Immigration  and  Natioaalify  Act 
(8  U.S.C  1101  (a)(15)(B1)  that  arrived  at 
any  port  within  the  United  States 
aboard  a  commercial  aircraft  or  cruise 
ship  of  such  airline  or  passenger  cruise 
ship  line  during  that  same  calendar 
quarter  one  year  earlier  based,  where 
available,  on  specific  carrier  figures 
supplied  by  the  United  States 
Immigration  and  Naturalization  Service 
(INS)  from  its  INS  Form  1-94  surveys  of 
arriving  aliens  by  carrier.  The  reason  for 
the  use  of  figures  from  one  year  earlier 
is  that  INS  is  not  able  to  supply  figures 
until  approximately  three  months  after 
the  end  of  a  calendar  quarter.  Given  the 
seasonal  nature  of  travel,  the 
Department  of  Commerce  intends  to  use 
the  same  quarter  one  year  earlier  for 
purposes  of  estimation.  When  accurate 
figures  become  available,  the  estimated 
charge  will  be  adjusted  for  each  carrier 
and  the  carrier  debited  or  credited 
without  penalty  or  interest  for  the 
amount  of  the  adjustment.  For  countries 
for  which  INS  does  not  conduct  a  Form 
1-94  survey  the  proposed  rules  will 
proposes  using  the  best  statistics 
available  and  appropriate  assumptions 
and  interpolations. 

The  USTTA  Facilitation  Fee  is 
assessed  against  carriers  based  on  the 
number  of  section  101[a)(15)(B]  aliens 
carried  by  them  and  is  not  a  fee  or  tax 
placed  or  to  be  placed  on  such  aliens 
themselves.  Unlike  customs  inspection 
fees,  which  carriers  collect  on  behalf  of 
the  United  States  Customs  Service  from 
persons  arriving  in  the  United  States,  no 
carrier  should  collect  a  USTTA 
Facilitation  Fee  from  an  alien  as  a  tax  or 
fee  or  indicate  on  a  ticket  or  elsewhere 
that  it  is  doing  so. 

Any  carrier  which  believes  that 
assessment  of  the  USTTA  Facilitation 
Fee  against  it  is  inconsistent  with  a 
specific  treaty  or  international 
agreement  entered  into  by  the  United 
States  should  write  the  Under  Secretary 
of  Commerce  for  Travel  and  Tourism 
enclosing  a  copy  of  the  applicable  treaty 
or  international  agreement  and  outlining 
the  reasons  for  its  belief. 

Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12291 

Under  Executive  Order  12291,  the 
Department  of  Commerce  must  judge 
whether  the  regulation  proposed  in  this 
notice  is  "major"  within  the  meaning  of 
section  1  of  the  Order,  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  The  Under  Secretary  of 


Commeree  for  Travel  and  Tourism  has 
determined  that  the  regulation  issued  in 
this  notice  is  not  major  because  it  is  not 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  Slate  or  local  government 
agencies,  or  geographic  regions;  or, 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovatioa  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required  and 
neither  a  preliminary  nor  final 
Regulatory  Impact  Analysis  has  been  or 
will  be  prepared, 

Adwinistrotive  Procedure  Act 

The  Under  Secretary  of  Commerce  for 
Travel  and  Tourism,  pursuant  to 
sections  553{b)(BJ  and  (d)(3)  of  the 
Administrative  Procedure  Act  finds  that 
because  this  rule  merely  imposes  a 
statutorily-specified  fee  on  a  statutorily- 
specified  group  (commercial  airlines  and 
passenger  cruise  ship  lines  transporting 
passengers  to  the  United  States)  as  of 
the  date  specified  in  the  statute  (}an.  1, 
1991),  and  in  the  amount  specified  in  the 
statute  (one  dollar  multiplied  by  the 
number  of  aliens  described  in  section 
101(a)(15)(B)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)(15)(B)) 
arriving  at  any  port  w.ihin  the  United 
States  aboard  a  commercial  aircraft  or 
cruise  ship  of  such  airline  or  passenger 
cruise  ship  line  during  that  calendar 
quarter),  that  notice  and  public 
procedure  thereon  are  impracticable  and 
contrary  to  the  public  interest  and  that, 
because  the  fee  must  be  imposed  as  of 
January  1, 1991,  good  cause  exists  for 
making  the  fee  effective  on  the 
statutorily-required  date.  As  to  the 
initial  imposition  of  the  fee,  the  amount, 
and  the  date,  there  is  no  discretion 
vested  in  the  Under  Secretary.  Details  of 
certain  determinations  (the  amount 
owed  for  each  quarter,  methods  and 
place  of  remittance,  adjustment  of  the 
per  alien  multiplier  in  1992  and  in 
subsequent  years  so  that  the  total  fees 
collected  for  a  fiscal  year  starting  with 
the  fiscal  year  beginning  on  October  1, 
1992,  at  least  equal  but  do  not  exceed  by 
more  than  5  percent  the  amount 
appropriated  for  that  fiscal  year  for  the 
activities  of  the  USTTA,  collection 
actions,  the  imposition  of  civil  penalties 
and  enforcement,  and  procedures  for 
determining  whether  assessment  of  a  fee 
with  respect  to  a  particular  commercial 
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airline  or  passenger  cruise  ship  line  is 
inconsistent  with  a  specific  treaty  or 
international  agreement  entered  Into  by 
the  United  States)  will  be  the  subject  of 
a  notice-and-comment  rulemaking. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  the  rule 
was  not  required  to  be  promulgated  as  a 
proposed  rule  by  section  553  of  the 
Administrative  Procedure  Act  or  by  any 
other  law.  Accordingly,  neither  an  initial 
nor  final  Regulatory  Flexibility  Analysis 
has  been  or  will  be  prepared. 

Papern'ork  Reduction  Act 

This  final  rule  does  not  contain  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
scq.]. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

Executive  Order  12630 

This  final  rule  does  not  have  takings 
implications  within  the  meaning  of 
Executive  Order  12630  because  it  would 
not  appear  to  have  an  effect  on  private 
property  sufficiently  severe  as 
effectively  to  deny  economically  viable 
use  of  any  distinct  legally  potential 
property  interest  to  its  owner  or  to  have 
the  effect  of,  or  result  in,  a  permanent  or 
temporary  physical  occupation, 
invasion,  or  deprivation. 

List  of  Subjects  in  15  CFR  Part  1201 

Administrative  practice  and 
procedure.  Air  carriers.  Passenger 
vessels.  Travel. 

Dated:  December  27. 1990. 

Wylie  H.  Whisonant,  |r.. 

Acting  Under  Secretary  for  Travel  and 
Tourism. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  chapter  XII  is  amended 
as  set  forth  below: 

A  new  part  1201  is  added  to  15  CFR 
chapter  XII  to  read  as  follows: 

PART  1201 -UNITED  STATES  TRAVEL 
AND  TOURISM  ADMINISTRATION 
FACIUTATION  FEE 

Authority:  Sections  306  and  307  of  the 
International  Travel  Act  of  1961.  as  added  by 
section  10301  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pub.  L.  No.  101- 
508. 


§  1201.1    Umtsd  states  Trsvsl  and  Tourism 
Administration  Fscilltstion  Fss. 

Beginning  with  the  calendar  quarter 
starting  January  1, 1991,  each 
commercial  airline  and  passenger  cruise 
ship  line  transporting  passengers  to  the 
United  States  is  assessed  a  quarterly 
United  States  Travel  and  Tourism 
Administration  Facilitation  Fee,  in  the 
amount  of  one  dollar  multiplied  by  the 
number  of  aliens  described  in  section 
101(a)(15)(B)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)[15)(B)) 
arriving  at  any  port  within  the  United 
States  aboard  a  conunercial  aircraft  or 
cruise  ship  of  such  airline  or  passenger 
cruise  ship  line  during  that  calendar 
quarter. 
(FR  Doc.  90-30623  Filed  12-28-9a.  12:24  pm) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parte  40,  43,  44,  45,  46,  48,  49, 
52, 138, 142, 145, 146, 147, 148,  and  154 

[T.0. 8328] 

RIN  154&-A096 

Procedural  Rules  for  Excise  Taxes 
Currently  Reportable  on  Form  720 

AQENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations  and 

removal  of  obsolete  regulations. 

summary:  This  document  contains 
temporary  regulations  relating  to 
requirements  for  returns,  payments,  and 
deposits  of  tax  for  excise  taxes  currently 
reportable  on  Form  720.  Existing 
procedural  regiilations  under  26  CFR 
parts  43,  46,  48,  49,  52,  and  154  are 
amended  and  consolidated  in  a  new 
part  40.  This  document  also  removes 
various  excise  tax  regulations  under  26 
CFR  parts  45,  48,  49, 13a  142, 145, 146, 
147,  and  154  that  are  obsolete.  These 
temporary  regulations  reflect  changes  to 
the  law  made  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989  and  affect 
persons  required  to  report  liability  for 
excise  taxes  currently  reportable  on 
Form  720.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  for  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
EFFECTIVE  DATES:  These  regulations  are 
effective  April  1, 1991,  for  returns  that 
relate  to  calendar  quarters  beginning 
after  December  31, 1990,  and  are  filed 
after  March  31, 1991,  and  for  deposits 


relating  to  calendar  quarters  beginning 
after  March  31, 1991.  In  addition,  the 
removal  of  obsolete  regulations  is 
effective  April  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Ruth  Hoffman,  202-566-4475  (not  a  toll- 
free  number). 
SUPPtXMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  regulations  under  26  CFR  chapter 
I,  subchapter  D  (relating  to 
miscellaneous  excise  taxes).  Sections 
6011  (relating  to  requiring  returns).  6071 
(relating  to  time  for  filing  returns),  and 
6302(c)  (relating  to  use  of  Government 
depositaries)  of  the  Internal  Revenue 
Code  authorize  the  Secretary  to 
prescribe  regulations  imposing  rules  for 
filing  returns  and  making  deposits  of 
tax. 

Regulations  relating  to  returns, 
payments,  and  deposits  of  taxes 
imposed  by  chapters  31,  32  (except  for 
the  firearms  tax  imposed  by  section 
4181),  33,  34,  36  (except  for  the  harbor 
maintenance  tax  imposed  by  section 
4461.  the  vehicle  use  tax  imposed  by 
section  4481,  and  the  deep  seabed 
mineral  removal  tax  imposed  by  section 
4495).  38.  and  39  of  the  Code  have  been 
revised  and  consolidated  in  new  26  CFR 
part  40. 

Parts  43,  46.  48,  49,  and  52  will  be 
amended  to  remove  the  procedural 
provisions  now  included  in  part  40  and 
by  cross-referencing  those  parts  to  the 
regulations  in  part  40. 

In  addition,  obsolete  regulations  under 
26  CFR  chapter  I.  subchapter  D  are 
removed. 

Need  for  Temporary  Regulations 

Immediate  guidance  is  needed  on  the 
new  requirements  for  filing  Form  720 
and  making  deposits  of  taxes  reportable 
on  Form  720.  Therefore,  good  cause  is 
found  to  dispense  with  the  public  notice 
requirement  of  5  U.S.C.  553(b)  and  the 
delayed  effective  date  requirement  of  5 
U.S.C.  553(d). 

Explanation  of  Provisions 

Requirements  for  Filing  Returns 

Section  40.6011(a)-lT(a)  requires  the 
quarterly  filing  of  a  return  on  Form  720 
to  report  liability  for  excise  taxes 
imposed  by  chapters  31,  32.  33,  34,  36,  38, 
and  39  of  the  Code  (except  for  the    . 
chapter  32  tax  imposed  by  section  4181 
(firearms  tax)  and  the  chapter  36  taxes 
imposed  by  sections  4461  (harbor 
maintenance  tax),  4481  (vehicle  use  tax), 
and  4495  (deep  seabed  mineral  removal 
tax)).  Generally,  under  §  40.6071(a)- 
lT(a)(l)  the  return  must  be  filed  by  the 
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last  day  of  the  Drst  month  following  the 
end  of  a  calendar  quarter.  However, 
under  5  40.6071  (a  )-?na).  returns 
reporting  air  transportalion. 
communications,  and  ozone-depleting 
chemicals  taxes  must  be  filed  by  the  last 
day  of  the  second  month  following  the 
end  of  a  calendar  quarter  (eren  if  other 
taxes  also  are  reported  on  such  returns). 
An  additional  month  is  provided  for 
filing  a  return  reporting  these  taxes 
b(!cai«e  of  their  relative  complexity. 

Under  S  4ae071(a)-lTla)(2).  only  one 
quarterly  Form  720  ia  filed  for  each 
quarter.  Person*  required  to  file  on  more 
than  one  filing  date  for  a  quarter  do  not 
file  two  Forma  720  reporting  the  taxes 
due  on  each  date  but  instead  file  ■ 
single  Form  720  by  the  later  of  the 
required  filing  dates.  The  single  Form  ~ 
720  Kiuat  include  all  excise  taxes 
reportable  on  Form  720.  This  rule  allows 
persons  filing  a  Form  720  on  which  they 
a^e  reporting  air  transportation, 
communications,  or  ozone-depleting 
chemicals  taxes  to  defer  filing  their 
Form  720  until  two  months  after  the  end 
of  the  calendar  quarter,  even  if  such 
persons  muat  aJso  report  excise  taxes 
fur  which  the  Form  720  must  otherwise 
be  filed  one  month  after  the  end  of  the 
calendar  quarter.  However,  this  rule 
does  not  extend  the  time  for  making 
deposit*  or  paying  any  excise  tax.  Thus, 
a  person  that  must  make  an  additional 
deposit  to  pay  any  balance  due  for  a 
quarter  must  make  the  required  deposit 
by  the  date  the  Form  720  for  such  excise 
taxes  would  otherwise  be  filed  for  that 
quarter  the  payment  is  d"ue  at  that  time 
even  though  the  Form  720  may,  under 
the  above  rule,  be  filed  a  month  later. 

Prior  regulations  allowed  some  return 
filers  to  file  a  return  ten  days  after  the 
end  of  the  month  following  the  end  of 
the  quarter.  This  rule  has  been 
eliminated  so  that  all  returns  are  due 
either  one  month  or  two  months  after 
the  enJ  of  the  quarter. 

Reqiurewents  for  Using  Government 
Depositariea 

Prior  regulations  relating  to  excise 
taxes  currently  reportable  on  Form  720 
did  not  require  any  deposits  if  the 
amount  of  tax  reportable  was  less  than 
$100.  In  addition,  the  regulations  did  not 
require  semimonthly  deposits  unless  at 
least  S2,00O  was  due  in  any  month  in  the 
prior  quarter.  These  dollar  thresholds 
have  been  eliminated  in  order  to  have  a 
single  deposit  rule  apply  to  all  persons 
required  to  make  deposits  of  tax. 

Section  40.6302(c}-lT(b)(l)  provides 
that  all  persons  required  to  make 
deposits  must  make  semimonthly 
deposits  of  tax.  Section  40.6302(c)- 
lT|b)(2]  provides  that  the  amount  of  tax 
deposited  for  a  semimonthly  period 


generally  must  equril  the  amount  of  tax 
liability  incurred  during  that  perKjd.  For 
communications  and  air  transportation 
taxes,  however,  the  amount  deposited 
generally  equals  the  tax  collected  during 
the  semimonthly  period. 

Under  S  40.6302(c)-lT(b)(3).  the 
deposit  for  a  semimonthly  period  is  due 
by  the  ninth  day  of  the  following 
semimonthly  period  (the  9-day  rule). 
These  regulations  provide  two 
exceptions  to  this  rule,  however  (1) 
soction  40.6302(c)-2T(a)(l)  provides  that 
the  deposit  of  ozone-depleting  chemicals 
tax  for  each  semimonthly  period  during 
which  liability  for  the  tax  was  incurred 
is  due  by  the  last  day  of  the  second 
following  semimonthly  period  (the  30- 
day  rule)  and  (2)  §  4O.6302(c)^T(a) 
provides  that,  if  a  qualified  person 
makes  a  deposit  of  gasoline  tax  by 
means  of  a  transfer  between  accounts  in 
a  Government  depositary',  the  deposit 
for  a  semimonthly  period  is  due  by  the 
fourteenth  day  of  the  following 
semimonthly  period  (the  14-day  rule). 

In  addition,  existing  regulations  under 
26  CFR  part  49  provide  a  special  rule  for 
deposits  of  tax  made  by  persons 
required  to  collect  and  pay  over  tax 
under  chapter  33.  Under  §  49.6302(c)- 
l{a)(l)(iii),  the  amount  of  the  deposits  of 
tax  under  chapter  33  for 
communications  and  air  transportation 
taxes  for  each  semimonthly  period  may 
be  computed  based  on  amounts  billed 
for  communications  services  or  tickets 
fold  for  air  transportation  during  each 
semimonthly  period.  These  temporary 
regulations  do  not  replace  this  provision. 
Instead.  §  40.6302(c)-l(aHl)(iii]  is 
retained  and  further  guidance  relating  to 
deposits  of  tax  based  on  amounts  billed 
will  be  provided  under  }  4O.6302(c)-3T 
in  January  of  1991. 

Safe  Harbor  Rules  for  Semimonthly 
Deposits 

Deposits  of  tax  for  a  semimonthly 
period  generally  must  equal  the  amount 
of  tax  liability  incurred  (or  in  the  case  of 
collected  taxes,  the  amount  of  tax 
collected)  during  that  semimonthly 
period.  Prior  regulations  provided  four 
exceptions  to  this  rule  to  be  used  in 
computing  the  amount  required  to  be 
deposited.  The  details  of  the  exceptions 
varied  according  to  the  tax  involved. 
The  exceptions  are  eliminated  by  these 
regulations  which  instead  provide  one 
general  safe  harbor  rule  and  one  special 
safe  harbor  rule  for  new  filers.  Section 
40.6302(c)-lT(c)  sets  forth  these  safe 
harbor  rules.  Safe  harbor  rules  are 
provided  so  that  taxpayers  and  persons 
required  to  collect  and  pay  over  tax  will 
not  be  required  to  determine  their  actual 
tax  liability  for  a  semimonthly  period 
during  the  semimonthly  period  in  which 


the  deposit  is  due  in  order  to  avoid 
failure-to-deposit  penalties,  as  would 
otherwise  be  the  case.  All  taxpayers 
and  persons  required  to  collect  and  pay 
over  tax  that  are  required  to  make 
deposits  and  that  use  the  safe  harbor 
rule  must  determine  their  net  tax 
liability  for  each  semimonthly  period  at 
the  close  of  each  calendar  quarter. 

The  general  safe  harbor  rule  applies 
to  persons  that  have  filed  a  Form  720 
reporting  tax  for  the  second  calendar 
quarter  preceding  the  current  calendar 
quarter  (the  look-back  quarter).  Such 
persons  are  considered  to  have  met  the 
semimonthly  deposit  requirement  for  the 
current  quarter  if  the  deposit  for  each 
semimonthly  period  in  the  current 
quarter  is  not  less  than  '/(j  of  the  total 
net  tax  hability  reported  on  Form  720  for 
the  lookback  quarter,  the  deposit  is 
timely  made  at  an  authorized 
Government  depositary,  and  any 
underpayment  for  the  current  quarter  is 
paid  by  the  due  date  of  the  return  on 
which  the  tax  would  ordinarily  be 
reported  All  three  requirements  must  be 
satisfied  in  order  for  the  safe  harbor  rule 
to  apply. 

The  special  safe  harbor  rule  applies  to 
persons  (generally  new  return  filers) 
that  did  not  file  a  Form  72Q  reporting  fax 
for  the  look-back  quarter.  Such  persons 
are  considered  to  havemet  the 
semimonthly  deposit  requirement  for  the 
current  quarter  if  the  deposit  for  each 
semimonthly  period  in  the  current 
quarter  is  not  less  than  90  percent  of  the 
net  tax  liability  incurred  during  the 
semimonthly  period,  the  deposit  is 
timely  made  at  an  authorized 
Government  depositary,  and  any 
underpayment  for  the  current  quarter  is 
paid  by  the  due  date  of  the  return  on 
which  the  tax  would  ordinarily  be 
reported. 

The  above  safe  harbor  rules  do  not 
apply  on  a  tax-by-tax  basis.  Instead, 
under  the  general  safe  harbor  rule,  a 
person  uses  the  net  tax  liability  for  all 
the  taxes  with  the  same  deposit  du" 
date  in  the  look-back  quarter  to 
determine  the  amount  of  deposits.  If  a 
person  also  is  required  to  report  taxes 
that  are  deposited  on  a  different  due 
date  schedule,  such  taxes  are  not 
included  in  the  determination  of  net  tax 
liability  for  the  first  deposit  due  date; 
separate  safe  harbor  computations  are 
made  with  respect  to  those  taxes.  A 
person  uses  the  special  safe  harbor  rule 
only  if  a  return  of  tax  was  not  required 
to  report  any  tax  with  the  same  deposit 
due  date  as  the  tax  the  person  is 
required  to  report  in  the  current  quarter. 

In  addition,  under  S  40.63a2(c)- 
2T(a)(2)(ii).  the  general  safe  harbor  rule 
described  above  is  modified  in  the  case 
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of  ozone-depleting  chemicals  taxes  to 
take  into  account  predictable  incraawen 
in  tax  liabiUty  doe  to  increases  in  the 
base  tax  amount  or  due  to  tlie  phase-in 
of  tax  on  Halons  and  ozone-depleting 
chemicals  used  in  ttie  manufacture  of 
rigid  foam  insulation.  For  example,  for 
the  first  two  calendar  quarters  of  1991, 
the  amount  to  deposit  under  the  general 
safe  harbor  rule  will  be  based  on  the 
taxpayer's  tax  liability  under  section 
4aul  for  the  look -back  quarter,  but 
calculated  as  if  Halons  and  ozone- 
depleting  chemicals  used  in  the 
manufactare  of  rigid  foam  insulation  had 
been  subject  to  tax  for  such  precediiig 
calendar  quarters. 

Special  Rules  for  One-time  Filings 

Special  rules  are  provided  in  the  case 
of  one-time  filings  of  returns.  A  person 
may  make  a  one-time  filing  reporting 
liability  with  respect  to  taxable 
transactions  in  a  calendar  quarter  if  the 
person  (1]  Did  not  engage  in  the  taxable 
transactions  in  the  course  of  a  trade  or 
business;  (2)  does  not  engage  ui  similar 
taxable  transactions  in  the  cour»e  of  a 
trade  or  business;  and  (3]  is  not 
otherwise  required  to  file  a  return 
reporting  excise  taxes  for  the  calendar 
quarter. 

A  return  that  is  a  one-time  filing 
serves  both  as  the  return  for  the 
calendar  quarter  and  as  the  fmal  return, 
so  that  no  return  need  be  filed  in 
subsequent  quarters  unless  tax  liability 
is  actually  incurred  in  the  subsequent 
quarter. 

In  addition,  no  deposit  is  required  in 
the  case  of  tax  reported  on  a  one-time 
filing.  Instead,  the  tax  reported  on  a  one- 
time filing  is  paid  with  the  return. 

Procedures  Relating  to  Filing  Returns 
and  Making  Deposits 

Generally,  rules  describing  procedures 
relating  to  the  mechanics  of  filing 
returns,  paying  tax,  and  making  deposits 
that  were  included  m  prior  regulations 
are  not  included  in  theee  regulations. 
Instead,  those  proc:edures  are  provided 
in  the  instructions  to  the  applicable 
forms.  Where  this  is  the  case,  the 
regulations  refer  to  the  form 
instructions.  Tliese  procedures  arc  often 
modified  and  such  modifications  are 
more  easily  reflected  in  revised  form 
instnictions  than  in  revised  regulations. 

Deletion  of  Obsolete  Regulations 

The  following  parts  are  removed  ea 
obsolete:  part  45  (relating  to  taxes  on 
coin-operated  devices,  oleomargarine, 
white  phosphorus  matches,  adulterated 
or  renovated  butter,  filled  cheese,  and 
cotton  futures):  subparts  B  and  D  of  part 
46  (relating  to  taxes  on  sugar  and  on 
circulation  other  than  of  national 


banks);  sabpartx  B  and  E  of  part  49 
(relating  to  taxes  oociub  dues  aad  fees 
and  on  saie  deposit  boxes);  part  \36 
(reisting  ts  temporary  rules  under  the 
197e  Energy  Tax  Act);  part  142  (relating 
to  iemparmiy  rules  under  the  1971 
Revenue  Act);  (S  14S.1-1  through  1*5.4- 
6  of  part  145  (rdating  to  temporary  rales 
under  the  19ft2  Highway  Revenue  Act); 
part  1«  (relating  to  reimih  parts  and 
accessohes):  part  147  (relating  to 
temporary  rules  under  the  interest 
Equalization  Tax  Act);  {  148.1-6  of  part 
Itt  (relatiag  to  temporary  rules  under 
the  Excise  Tax  Technical  Changes  Act 
of  19S6);  and  part  154  (relating  to 
temporary  rules  under  the  Airport  and 
Airway  Revenue  Act  of  1970), 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rvles  as  ciefined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  ImpacU  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  {5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapters)  do  not  apply  to  these 
regulations,  and  therefore,  a  fuval 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  that  cross- 
references  to  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  cm  snxall  business. 

DraftiBg  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hoffman,  Office  of 
Assistant  Chief  Counsel  (Pas&throughs 
and  Special  Industriea).  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects 

26  CFR  Pari  40 

Administrative  practice  and 
procedure.  Excise  taxes.  Filing 
requirements,  Payment  of  tax.  Tax 
depositaries. 

28  CFR  Part  43 

Excise  taxes.  Gambling, 
Transportation  by  water,  Vessels. 

26  CFR  Part  44 

Excise  taxes.  Gambling. 

26  CFR  Part  45 

Butter.  Cheese.  Coin  operated 
machines.  Cotton,  Excise  taxes. 
Margarine.  Matches. 


26  CFR  Part  46 

Banks  and  banking,  EKCiae  taiieft. 

Insurance.  x- 

26  CFR  Pari  48 

Agriculture.  Coal  Excise  taxes. 
GasohoL  Gasoline,  Motor  vehicles. 
Petroleum,  Sporting  Goods.  Tires. 

26  CFR  Part  4B 

Excise  taxes.  Telegraph.  Telephone, 
Transportation. 

26  CFR  Part  52 

Excise  taxes.  Petroleum.  Chemicals. 

26  CFR  Part  138 

Buses,  Excise  taxes.  Motor  veWdes. 
Energy  Tax  Act  of  1978. 

26  CFR  Part  142  \ 

Excise  taxes.  Motor  vehicles.  Revenue 
Act  of  1971. 

26  CFR  Part  145 

Excise  taxes.  Excise  Tax  Reducbon 
Act  of  1965. 

26  CFR  Part  146 

Excise  taxes.  Motor  vehicles. 

26  CFR  Part  147 

Banks  and  banking.  Excise  taxes. 
Interest  equalization  tax.  United  States 
investments  abroad 

26  CFR  Pari  148 

Excise  taxes.  Excuse  Tax  Technical 
Changes  Act  of  1958. 

26  CFR  Pari  154 

Aircraft,  Airports,  Excise  taxes. 
Airway  Revenue  Act  of  1970. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  title  26  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Paiagra^  1.  Part  40  is  added  to  read 
as  follows: 

PART  40-EXClSE  TAX  PROCEDURAL 
REGULATIONS 

Sec 

40.0-lT    Introduction  (temporary). 
40.8OT1(a)-lT    Retums  (temporary). 
40.6011(aH2T    Final  retums  (temponir>j 
40.607lia)-lT    Time  for  filnofi  retums 

(temporary). 
40.607l{ah2T    Time  (or  filing  quarterly 

returns  under  chapter  33  and  section  4681 

(tempoFsry). 
40  fi091-lT    Place  for  filing  retums 

(lemporarj-) 
40.6101-lT    Period  covered  hy  returns 

(temporaryl 
40.61t)B(a)-lT    Identifying  numbers 

(temporary) 
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Sec. 

40.6151(ahlT    Time  and  place  for  paying  tax 

shown  on  return  (temporary). 
40.63O2(c)-lT    Use  of  Government 

depositarie*  (temporary). 
40.6302(c)-2T    Use  of  Government 

depositaries  under  section  4681 

(temporary). 
40.6302(c)-3T    Special  rule  for  use  of 

Government  depositaries  under  chapter 

33  (temporary).  IReserved) 
40.6302(c)-4T    Special  rule  for  use  of 

Government  depositaries  under  section 

4081  (temporary). 
40.9999-lT    Examples  (temporary). 
Authority:  28  U  S.C.  7805.  Sections 
40.8011(8)-1T  and  40.8011(a}-2T  also  issued 
under  26  U.S.C.  8011(a);  55  40.6071(a)-lT  and 
40.6071(a)-2T  also  issued  under  26  U.S.C. 
6071(a);  I  40.6091-lT  also  issued  under  28 
use.  6091;  5  40.6101-lT  also  issued  under  26 
use.  6101;  5  40.8109(a)-lT  also  issued  under 
26  U.S.C.  6109(a):  55  40.6302(c)-lT, 
40.6302(c)-2T,  40.6302(c)-3T.  and  40.6302(c)- 
4T  also  issued  under  26  U.S.C.  6302(a). 

S  40.0- IT    Introduction  (tvmporary). 

(a)  In  general.  The  regulations  in  this 
part  40  are  designated  "Excise  Tax 
Procedural  Regulations."  The 
regulations  set  forth  administrative 
provisions  relating  to  the  excise  taxes 
imposed  by  chapters  31.  32,  3a,  34.  38.  38. 
and  39  (except  for  the  chapter  32  tax 
imposed  by  section  4181  (firearms  tax) 
and  the  chapter  36  taxes  imposed  by 
sections  4461  (harbor  maintenance  tax). 
4481  (vehicle  use  tax),  and  4495  (deep 
seabed  mineral  removal  tax)).  See  parts 
43.  46.  48.  49.  and  52  of  this  subchapter 
for  regulations  relating  to  the  imposition 
of  tax. 

(b)  Effective  date.  This  part  is 
effective  April  1. 1991.  for  returns  that 
relate  to  calendar  quarters  beginning 
after  December  31, 1990.  and  are  filed 
after  March  31. 1991.  and  for  deposits 
relating  to  calendar  quarters  beginning 
after  March  31, 1991. 

§  40.601 1(a)-1T    Returns  (tamporary). 

(a)  In  general.  The  return  of  any  tax 
imposed  by  chapter  31.  32  (except  for 
the  firearms  tax  imposed  by  section 
4181).  33.  34,  36  (except  for  the  harbor 
maintenance  tax  imposed  by  section 
4461.  the  vehicle  use  tax  imposed  by 
section  4481,  and  the  deep  seabed 
mineral  removal  tax  imposed  by  section 
4495).  38.  or  39  shall  be  made  on  Form 
720.  Quarterly  Federal  Excise  Tax 
Return  (or  any  other  form  designated  by 
the  Commissioner  after  publication  of 
these  regulations  for  reporting  such 
taxes).  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  return  shall  be 
made  for  a  period  of  one  calendar 
quarter.  Except  in  the  case  of  a  lax 
required  to  be  collected  and  paid  over, 
the  person  incurring  liability  for  tax 
shall  file  the  retiirr  In  the  case  of  a  tax 


required  to  be  collected  and  paid  over, 
the  person  required  to  collect  the  tax 
(and  not  the  person  incurring  liability) 
shall  file  the  return.  A  person  shall  file  a 
return  for  the  first  calendar  quarter  in 
which  liability  for  tax  is  incurred  (or  in 
which  tax  must  be  collected  and  paid 
over),  and  for  each  subsequent  calendar 
quarter,  whether  or  not  liability  was 
incurred  (or  tax  collected)  during  such 
quarter,  until  the  person  has  filed  a  final 
return  in  accordance  with  §  40.6011(a}- 
2T.  In  the  case  of  one-time  filings  under 
5  40.6011  (a )-2T(c).  the  first  return  is  also 
a  final  return, 

(b)  Monthly  and  semimonthly  returns. 
If  the  district  director  determines  that 
any  person  that  is  required  under  the 
provisions  of  this  part  40  to  make 
deposits  of  taxes  has  failed  to  make 
those  deposits,  that  person  shall  be 
required,  if  so  notified  in  writing  by  the 
district  director,  to  make  a  return  on 
Form  720  (or  other  form  furnished  by  the 
district  director  for  use  in  lieu  of  Form 
720)  for  a  monthly  or  semimonthly 
period.  Each  person  so  notified  by  the 
district  director  shall  make  a  return  for 
the  calendar  month  or  semimonthly 
period  (as  defined  in  §  40.6302(c}-lT(d]) 
in  which  the  notice  is  received  and  for 
each  calendar  month  or  semimonthly 
period  thereafter  until  the  person  has 
filed  a  final  return  (as  defined  in 
S  40.6011  (a}-2T)  or  until  the  person  is 
notified  by  the  district  director  to 
resume  making  quarterly  returns. 

(c)  Cross  references.  For  provisions 
relating  to  the  time  to  file  returns,  see 
S§  40.6071(«}-1T  anH  40.6071(a}-2T.  For 
provisions  relating  to  the  place  for  filing 
returns,  see  S  40.6091-lT.  For  provisions 
relating  to  use  of  Government 
depositaries,  see  $§  40.6302(c}-lT, . 
40.6302(c)-2T,  40.6302(c}-3T,  and 
40.6302(c)-4T.  For  provisions  relating  to 
floor  stocks  tax  on  ozone-depleting 
chemicals  imposed  under  section 
4682(h).  see  {  52.6071-3T. 

(d)  Effective  date.  This  section  is 
effective  April  1. 1991.  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31. 1990. 

5  40.60 1 1  (a>-2T    Final  returns  (tamporary). 

(a)  In  general.  Any  person  that  is 
required  under  S  40.6011(a}-lT  to  make 
returns  and  that  permanently  ceases  all 
operations  with  respect  to  which 
liability  for  tax  was  incurred  (or  with 
respect  to  which  tax  must  be  collected 
and  paid  over)  shall  make  a  final  return 
in  accordance  with  the  instructions 
applicable  to  the  form  on  which  the 
return  is  made.  A  person  shall  not  make 
a  final  return  in  any  case  in  which  only 
a  temporary  or  partial  cessation  of  such 
operations  occurs  and  shall  continue  to 


file  returns  in  accordance  with 
§  40.6011(a)-lT. 

(b)  Special  rule  for  one-time  filings— 
(1)  In  general.  A  first  return  is  also  a 
final  return  if  it  is  a  one-time  filing.  A 
return  is  a  one-time  filing  if  the  person 
reporting  tax — 

(i)  Did  not  engage  in  the  transactions 
with  respect  to  which  tax  is  reportable 
on  the  return  in  the  course  of  a  trade  or 
business; 

(ii)  Does  not  engage  in  similar  taxable 
transactions  in  the  course  of  a  trade  or 
business;  and 

(iii)  Is  not  otherwise  required  under 
this  part  40  to  file  a  return  reporting 
excise  taxes  for  the  calendar  quarter. 

(2)  Depciits  not  required.  See 
§  4O.6302(c)-lT(n(2)  for  a  rule  providing 
that  no  deposit  of  tax  reported  on  a  one- 
time filing  is  required. 

(c)  Effective  date.  This  section  is 
effective  April  1. 1991.  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31. 1990. 

§  40.607 1  (a)-1T    Time  for  filing  retuma 
(temporary). 

(a]  Quarterly  returns— (1)  In  general. 
Except  as  otherwise  provided  in 
paragraph  (a)(2)  of  this  section  and  in 
§  40.6071  (a)-2T  (relating  to  quarteriy 
returns  under  chapter  33  and  section 
4681).  each  quarterly  return  required 
under  §  40.6011(a}-lT  shall  be  filed  by 
the  last  day  of  the  first  calendar  month 
following  the  quarter  for  which  it  is 
made. 

(2)  Special  rule.  A  person  shall  file 
only  one  Form  720  for  a  quarter.  If  under 
§  40.6071(a}-2T  a  person  is  required  to 
file  a  Form  720  for  a  quarter  by  a  date 
that  is  later  than  the  date  provided  in 
paragraph  (a)(1)  of  this  section,  the 
person  shall  file  a  single  Form  720  for 
the  quarter  by  the  filing  date  provided 
under  S  40.6071  (a)-2T.  This  rule  does  not 
extend  the  time  for  making  deposits  or 
paying  any  excise  tax. 

(b)  Monthly  and  semimonthly 
returns— [1]  Monthly  returns.  Each 
monthly  return  required  under 

§  40.6011(a)-lT(b)  shall  be  filed  by  the 
fifteenth  day  of  the  month  following  the 
month  for  which  it  is  made. 

(2)  Semimonthly  returns.  Each 
semimonthly  return  required  under 
S  40.6011(a)-lT(b)  shall  be  filed  by  the 
ninth  day  of  the  semimonthly  period 
following  the  semimonthly  period  for 
which  it  is  made. 

(c)  Cross  references.  For  provisions 
relating  to  timely  mailing  treated  as 
timely  filing  and  paying,  see  section 
7502.  For  provisions  relating  to  time  for 
performance  of  acts  where  last  day  for 
performance  falls  on  Saturday,  Sunday, 
or  a  legal  holiday,  see  section  7503.  For 
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provisions  relating  to  time  and  place  for 
paying  tax  shown  on  the  return,  see 
§  40.6151(a)-lT.  For  provisions  relating 
to  floor  stocks  tax  on  ozone-depleting 
chemicals  imposed  under  section 
4682(h).  see  i  52.6071(a)-3T. 

(d)  Effective  date.  This  section  is 
effective  April  1, 1991.  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31. 1990. 

§  40.Mn(a)-2T    Time  lor  filing  quarterty 
returns  under  chapter  31  and  eectlon  4661 
(temporary). 

(a)  In  general.  In  the  case  of  returns  of 
tax  imposed  by  diapter  33  or  section 
4681.  each  quarterly  return  required 
under  §  40.8011(a}-lT(a)  shall  be  filed 
by  the  last  day  of  the  second  calendar 
month  following  the  quarter  for  which  it 
is  made. 

(b)  Effective  dale.  This  section  is 
effective  April  1. 1991.  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31, 1990. 

§  40.6091-TT    Place  for  filing  returns 
(temporary). 

(a)  Quarterly  returns.  Except  as 
otherwise  provided  in  paragraph  (b)  of 
this  section,  quarterly  returns  shall  be 
filed  in  accordance  with  the  instructions 
applicable  to  the  form  on  which  the 
return  is  made. 

(b)  Hand-carried  returns — 

|l)  Persons  other  than  corporations. 
Returns  of  persons  other  than 
corporations  that  are  filed  by  hand 
carrying  shall  be  filed  with  the  district 
director  for  the  internal  revenue  district 
in  which  is  located  the  principal  place  of 
business  or  legal  residence  of  the 
person. 

(2)  Corporations.  Returns  of 
corporations  that  are  filed  by  hand 
carrying  shall  be  filed  with  the  district 
director  for  the  district  in  which  is 
located  the  principal  place  of  business 
or  principal  office  or  agency  of  the 
corporation. 

(c)  Monthly  and  semimonthly  returns. 
Monthly  and  semimonthly  returns 
required  under  S  40.6011(a)-lT(b)  shall 
be  filed  in  accordance  with  the 
instructions  of  the  district  director 
requiring  such  filing. 

(d)  Effective  date.  This  section  is 
effective  April  1, 1991,  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31. 1990. 

§  40.6  < "  1-1T    Period  covered  by  returns 
(tempui  dry). 

(a)  In  general  See  §  40.6011(a)-lT  for 
the  rules  relating  to  the  period  covered 
by  the  return. 

(b)  Effective  date.  This  section  is 
effective  April  1. 1991,  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31,  1990. 


§  40.6109(a)-1T    Identifying  numt>era 
(temporary) 

(a)  In  general.  Every  person  required 
under  §  40.«011(a)-lT  to  make  a  return 
shall  provide  tlve  identifying  number  as 
retjuired  by  the  instructions  applicable 
to  the  form  on  which  the  return  is  made. 

(b)  Effective  date.  This  section  is 
effective  April  1. 1991.  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31, 1990. 

§  40j6«S1(a)-1T    Time  and  ptace  for  paying 
tax  shown  on  return  (temporary). 

(a)  In  general.  Except  as  otherwise 
provided  by  statute,  the  tax  shall  be 
paid  at  the  time  prescribed  in 

§:  40.6071(a)-lT  and  40.6071(a}-2T  for 
filing  the  return,  and  at  the  place 
prescribed  in  S  40.6091(a}-lT  for  filing 
the  retum- 

(b)  Cross  reference.  For  provisions 
relating  to  use  of  Covenunent 
depositaries,  see  §S  40.6302(c)-lT. 
40.6302(c)-2T.  40.6302(c)-3T,  and 
40.6302(c)-4T. 

(c)  Effective  date.  This  section  is 
effective  April  1. 1991.  for  returns 
relating  to  calendar  quarters  beginning 
after  December  31, 1990. 

S  40.6302(c)- 1T    Use  of  Qovemment 
deposWarlea  (temporary). 

(a)  Overview.  This  section  sets  forth 
the  general  rule  that  any  person  required 
to  file  a  quarterly  return  must  make 
deposits  of  taxes  reported  on  the  "-etum 
and  provides  rules  relating  to  the  time 
for  making  a  deposit  and  its  amount. 
Exceptions  to  these  rules  are  set  forth  in 
other  sections.  Section  40.6302(c)-2T 
(relating  to  ozone-depleting  chemicals) 
provides  the  rules  for  making  deposits  of 
section  4681  taxes  and  a  safe  harbor  rule 
for  computing  the  amount  of  deposits  for 
those  taxes.  Section  40.6302(c)-4T 
provides  additional  time  for  quahfied 
persons  to  make  deposits  of  sectior.  4081 
taxes  (relating  to  gasoline). 

(b)  In  general — (1)  Semimonthly 
deposits  required.  Except  as  otherwise 
provided  by  statute  or  by  paragraph  (f) 
of  this  section,  each  person  required 
under  §  40.6011[a}-lT(a)  to  file  a 
quarterly  return  shall  make  semimonthly 
deposits  of  the  tax  required  to  be 
reported  on  the  return. 

(2)  Amount  of  deposit.  Except  as 
otherwise  provided  in  paragraph  (c)  of 
this  section  (relating  to  safe  harbor 
rules)  or  in  §  40.6302(c)-2T(aK2) 
(relating  to  safe  harbor  rules  for  section 
4681  taxes),  the  deposit  of  tax  for  any 
semimonthly  period  (as  defined  in 
paragraph  (d)  of  this  section)  shall  equal 
the  amount  of  net  tax  hability  incurred 
during  that  semimonthly  period. 

(3)  Time  to  deposit.  Except  as 
provided  in  §§  40.6302(c)-2T  (relating  to 


deposits  of  section  4681  taxes)  and 
40.6302(c)-4T  (relating  to  deposits  by 
qualified  persons  of  section  4081  taxes). 
the  deposit  of  tax  for  any  semimortlily 
period  shall  be  made  by  the  ninth  day  of 
the  semimonthly  period  following  the 
semimonthly  period  m  which  the  tax 
liability  is  incurred  (the  •'9-day  rule"). 
Thus,  under  the  6-day  rule  generally,  the 
deposit  of  tax  for  the  first  senumonthly 
penod  in  a  month  is  due  by  the  24th  of 
that  month  and  the  deposit  of  tax  for  the 
second  semimonthly  period  in  a  month 
is  due  by  the  0th  of  the  following  month. 

(4)  Treatment  of  taxes  imposed  by 
chapter  33.  For  purposes  of  this  section. 
a  tax  imposed  by  chapter  33  shall  be 
treated  as  a  tax  liability  incurred  during 
the  semimonthly  period  in  which  such 
tax  is  collected. 

(5)  Timeliness  of  deposits.  Failure-to-' 
deposit  penalties  under  section  6656 
may  apply  if  required  deposits  are  not 
timely  made  in  the  correct  amount  at  an 
authorized  Government  d^ositary. 
Deposits  for  a  calendar  quarter  will  be 
applied  in  date-made  order  against 
deposits  due  for  the  quarter  in  due-date 
order.  In  delermining  the  timeliness  of  a 
deposit,  any  overpayment  from  a  prior 
quarter  is  not  credited  to  the  return 
filers  account  until  the  due  dale  of  the 
return  showing  the  overpayment  orihe 
date  that  return  is  filed,  whichever  is 
later. 

(c)  Amount  of  deposit  safe  harbor 
rules— {1)  Apphcabiiity  This  paragraph 
(c)  provides  the  safe  barber  rules  for 
deposits  of  taxes  made  under  the  &-day 
rule.  Thus,  for  purposes  of  this 
paragraph  (c).  the  term  "net  tax 
liability'  does  not  include  section  4681 
taxes  and  section  4081  taxes  to  which 
§  40.6302(c)-4T  (relattng  to  timely 
deposits  by  qualified  persons)  appHes. 

(2)  Persons  that  made  a  return  of  tax 
for  the  lookback  quarter — (i)  in  general 
Any  person  that  made  a  return  of  tax 
reporting  taxes  to  which  this  paragraph 
(c)  applies  for  the  second  preceding 
calendar  quarter  (the  "look-back 
quarter ')  will  be  considered  to  have 
complied  for  the  current  calendar 
quarter  with  the  requirement  of  this 
section  for  semimonthly  deposit  of  such 
taxes  if — 

(A)  The  deposit  of  such  taxes  for  each 
semimonthly  period  in  the  current 
calendar  quarter  is  not  less  than  '/s 
(16.67  percent)  of  the  net  '.ax  liability 
reported  for  the  look-back  quarter 

(B)  Each  deposit  is  made  on  time;  and 
|C)  The  amount  of  any  underpayment 

of  such  taxes  for  the  current  calendar 
quarter  is  paid  by  the  last  day  of  the 
first  calendar  month  following  the  end 
of  the  quarter. 
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(ii)  Deposit  of  underpayment  if  return 
due  date  extended.  In  any  case  in  which 
the  due  date  of  the  return  is  extended 
under  {  40.6071(a)-lT(a)(2)  (relating  to 
filing  a  single  Form  720).  the  amount  of 
any  underpayment  shall  be  paid  by 
deposit  under  the  provisions  of 
paragraph  (e)  of  this  section. 

(3)  Persons  that  did  not  make  a  return 
of  tax  for  the  look- back  quarter— {i]  In 
general.  Any  person  that  did  not  make  a 
return  of  tax  reporting  taxes  to  which 
this  paragraph  (c)  applies  for  the  look- 
back quarter  will  be  considered  to  have 
complied  for  the  current  calendar 
quarter  with  the  requirement  of  this 
section  for  semimonthly  deposit  of  such 
taxes  if — 

I  A)  The  deposit  of  such  taxes  for  each 
semimonthly  period  in  the  current 
calendar  quarter  is  at  least  90  percent  of 
the  net  tax  liabihty  incurred  during  that 
semimonthly  period: 

(B)  Each  deposit  is  made  on  time;  and 

(C)  The  amount  of  any  underpayment 
of  such  taxes  for  the  current  calendar 
quarter  is  paid  by  the  last  day  of  the 
first  calendar  month  following  the  end 
of  the  quarter. 

(ii)  Deposit  of  underpayment  if  return 
due  date  extended.  In  any  case  in  which 
the  due  date  of  the  return  is  extended 
under  {  40.e071(a)-lT(a){2)  (relating  to 
filing  a  single  Form  720).  the  amount  of 
any  underpayment  shall  be  paid  by 
deposit  under  the  provisions  of 
paragraph  (e)  of  this  section. 

(d)  Semimonthly  period.  The  term 
"semimonthly  period"  means  the  first  15 
days  of  a  calendar  month  or  the  portion 
of  a  calendar  month  following  the  15th 
day  of  the  month. 

(e)  Remittance  of  deposits.  A 
completed  Form  8109.  Federal  Tax 
Deposit  Coupon  (or  any  other  form 
designated  by  the  Commissioner  for 
making  deposits)  must  accompany  each 
deposit.  The  deposit  must  be  remitted,  in 
accordance  with  the  instructions 
applicable  to  the  form,  to  a  financial 
institution  authorized  as  a  depositary  for 
federal  taxes  (as  provided  in  31  part  214) 
or  to  a  Federal  Reserve  bank. 

(f)  Exceptions — (1)  Taxes  excluded. 
No  deposit  is  required  of  the  taxes 
imposed  under  section  4042  (relating  to 
fuel  used  on  inland  waterways)  and 
section  4161  (relating  to  sport  fishing 
equipment  and  bows  and  arrows). 

(2)  One-time  filings.  No  deposit  is 
required  of  any  taxes  reportable  on  a 
one-time  filing  (as  defined  in 
S  40.6011(a}-2T{c)). 

(g)  Cross  references.  For  provisions 
■elating  to  the  penalty  for  failure  to 
make  deposit  of  taxes,  see  section  6656. 
For  provisions  relating  to  timely  mailing 
treated  as  timely  depositing,  see  section 
7502.  For  provisions  relating  to  time  for 


performance  of  acts  where  last  day  for 
performance  falls  on  Saturday.  Sunday, 
or  legal  holiday,  see  section  7503. 

(h)  Effective  date.  This  section  is 
effective  April  1. 1991.  for  deposits 
relating  to  calendar  quarters  beginning 
after  March  31. 1991 

S  40.63O2(c>-2T    Us*  Of  Government 
d«p<Mitar«M  under  section  4681 
(temporsry). 

(a)  In  general— (\]  Time  to  deposit. 
The  deposit  of  tax  imposed  by  section 
4681  shall  be  made  by  the  last  day  of  the 
second  semimonthly  period  following 
the  semimonthly  period  in  which  the  tax 
liabihty  is  incurred  (the  "30-day  rule"). 
Thus,  under  the  30-day  rule  generally, 
the  deposit  of  tax  for  the  first 
semimonthly  period  in  a  month  is  due  by 
the  15th  of  the  following  month  and  the 
deposit  of  tax  for  the  second 
semimonthly  period  in  a  month  is  due  by 
the  end  of  the  following  month. 

(2)  Amount  of  deposit;  safe  harbor 
rule  applicable  to  persons  that  made  a 
return  of  tax  for  the  look-back  quarter— 
(i)  In  general.  Except  as  otherwise 
provided  in  paragraph  (a)(2)(ii)  of  this 
section,  any  person  that  made  a  return 
of  tax  reporting  taxes  imposed  by 
section  4681  for  the  second  preceding 
calendar  quarter  (the  "look-back 
quarter")  will  be  considered  to  have 
complied  for  the  current  calendar 
quarter  with  the  requirement  of 
S  40.6302(c)-lT(b)(l)  for  semimonthly 
deposit  of  such  tax  if — 

(A)  The  deposit  of  such  tax  for  each 
semimonthly  period  in  the  current 
calendar  quarter  is  not  less  than  Vs 
(16.67  percent)  of  the  net  tax  liability 
under  section  4681  reported  for  the  look- 
back quarter 

(B)  Each  deposit  is  made  on  time;  and 

(C)  The  amount  of  any  underpayment 
of  such  tax  for  the  current  calendar 
quarter  is  paid  by  the  last  day  of  the 
second  calendar  month  following  the 
end  of  the  quarter. 

(ii)  Special  rule — (A)  Applicability. 
The  safe  harbor  rule  of  paiagraph 
(a)(2)(i)  of  this  section  is  modified  for 
the  first  and  second  calendar  quarters 
following  the  effective  date  of — 

[1]  An  increase  in  the  base  tax 
amount  under  section  4681(b);  or 

(2)  A  change  in  the  treatment  of 
ozone-depleting  chemicals  that  are 
described  in  section  4682(g)(1). 

(B)  Rule.  The  safe  harbor  rule  in 
paragraph  (a)(2)(i)  of  this  section  shall 
not  apply  for  such  calendar  quarters 
unless  the  deposit  for  each  semimonthly 
period  in  the  calendar  quarter  is  not  less 
than  Vs  (16.67  percent)  of  the  tax 
liability  the  person  would  have  had 
under  section  4681  for  the  look-back 
quarter  if  the  increased  base  tax  amount 


or  the  change  in  treatment  has  been  in 
effect  for  such  look-back  quarter. 

(3)  Amount  of  deposit;  safe  harbor 
rule  applicable  to  persons  that  did  not 
make  a  return  of  tax  for  the  look-back 
quarter.  Any  person  that  did  not  make  a 
return  of  tax  imposed  by  section  4681  for 
the  look-back  quarter  will  be  considered 
to  have  complied  for  the  current 
calendar  quarter  with  the  requirement  of 
§  40.6302(c)-lT(b)(l)  for  semimonthly 
deposit  of  such  tax  if — 

(i)  The  deposit  of  such  tax  for  each 
semimonthly  period  in  the  current 
calendar  quarter  is  not  less  than  90 
percent  of  the  net  tax  liability  incurred 
under  section  4681  during  that 
semimonthly  period; 

(ii)  Each  deposit  is  made  on  time;  and 

(iii)  The  amount  of  any  underpayment 
of  such  tax  for  the  current  calendar 
quarter  is  paid  by  the  last  day  of  the 
second  calendar  month  following  the 
end  of  the  quarter. 

(b)  Cross  reference.  For  general 
provisions  relating  to  use  of  Government 
depositaries,  see  §  40.6302(c)-lT. 

(c)  Effective  date.  This  section  is 
effective  April  1. 1991,  for  deposits 
relating  to  calendar  quarters  beginning 
after  March  31, 1991. 

S  40.6302(c)-3T    Special  rule  for  use  of 
Government  depositaries  under  chapter  33 
(temporary).  [Reeerved] 


§  40.6302(c>-4T  Special  rule  for  use  of 
Government  depositaries  under  section 
4081  (temporary). 

(a)  Time  to  deposit  under  the  1-4-day    - 
yu/e— (1)  Each  qualified  person  (as 
defined  in  paragraph  (b)  of  this  section) 
may  make  deposits  of  the  tax  imposed 
by  section  4081  (relating  to  gasoline)  by 
the  fourteenth  day  of  the  semimonthly 
period  following  the  semimonthly  period 
in  which  the  tax  liability  is  incurred  if 
the  deposit  is  made  by  transfer  between 
accounts  in  the  same  Government 
depositary  (the  "14-day  rule").  Thus, 
under  the  14-day  rule  generally,  the 
deposit  of  tax  for  the  first  semimonthly 
period  in  a  month  is  due  by  the  29th  of 
that  month  and  the  deposit  of  tax  for  the 
second  semimonthly  period  in  a  month 
is  due  by  the  14th  of  the  following 
month. 

(2)  If  the  due  date  under  paragraph 
(a)(1)  of  this  section  falls  on  a  Saturday, 
Sunday,  or  legal  holiday  in  the  District 
of  Columbia,  the  due  date  of  the  deposit 
shall  be  the  immediately  preceding  day 
which  is  not  a  Saturday,  Sunday,  or 
legal  holiday  in  the  District  of  Columbia. 

(b)  Qualified  person  defined— [1]  In 
general.  The  term  "qualified  person" 
means — 

(i)  Any  person  whose  average  daily 
production  of  crude  oil  for  the  preceding 
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calendar  quarter  did  not  exceed  1.000 
barrels;  and 

(ii)  Any  independent  refiner  (within 
the  meaning  of  section  499S(b)(4)  (as  in 
effect  on  January  6, 1983)). 

(2)  Aggregation  rules.  In  determining 
for  purposes  of  paragraph  (b)(1)  of  this 
section,  whether  a  person's  production 
exceeds  1,000  barrels  per  day,  the  rules 
of  section  4992(e)  (as  in  effect  on 
January  6, 1983)  relating  to  allocation 
within  related  groups  shall  apply.  Thus, 
for  persons  who  are  members  of  the 
same  related  group  (within  the  meaning 
of  such  section  4992(e)(2))  at  any  time 
during  the  preceding  calendar  quarter, 
the  1,000  barrel  amount  will  be  reduced 
for  each  person  by  allocating  such 
amount  among  all  such  persons  in 
accordance  with  rules  of  section  4992(e). 

(c)  Cross  reference.  For  general 
provisions  relating  to  use  of  Government 
depositaries,  see  §  40.6302(c)-lT. 

(d)  Effective  date.  This  section  is 
effective  April  1, 1991,  for  deposits 
relating  to  calendar  quarters  beginning 
after  March  31, 1991. 

S  40.999»-1T    Examples  (temporary). 

The  following  examples  illustrate  the 
rules  of  this  part  40. 

(a)  Examples  relating  to  luxury  tax; 
one-time  filing. 

Example  1.  (1)  Facts.  On  March  20. 1991.  A. 
an  individual,  purchases  a  new  car  outside 
the  United  States  for  $102,000.  In  April,  A 
imports  the  car  into  the  U.S.  and  uses  it  for 
personal  use.  At  the  time  of  importation,  the 
car's  retail  value  is  $100,000.  Thus.  A  is  liable 
for  the  luxury  tax  imposed  by  section  4001. 
The  amount  of  A's  section  4001  tax  liability  is 
$7,000. 10%  of  the  amount  by  which  the 
$100,000  retail  value  exceeds  $30,000.  The 
liability  is  incurred  in  the  second  calendar 
quarter  of  1991.  the  quarter  during  which  the 
car  is  imported  and  used.  The  fuel  economy 
of  the  car's  model  type  is  at  least  22.5  miles 
per  gallon,  so  that  A  is  not  liable  for  the  gas 
guzzler  tax  imposed  by  section  4064.  A  did 
not  import  the  car  in  the  course  of  its  trade  or 
business,  does  not  import  cars  subject  to 
luxury  tax  in  the  course  of  its  trade  or 
business,  and  is  not  otherwise  required  to  file 
a  Form  720  for  the  calendar  quarter. 

(21  Filing  requirement  A  must  file  a  return 
of  the  luxury  tax  on  Form  720  [\  40.80n(a)- 
IT)  for  the  second  calendar  quarter  of  1991 
reporting  A's  $7,000  luxury  tax  liability.  The 
Form  720  is  due  by  luly  31. 1991,  the  last  day 
of  the  first  month  following  the  calendar 
quarter  [\  40.e071(a)-lT).  Because  A  did  not 
import  the  car  in  the  course  of  its  trade  or 
business,  does  not  import  cars  subject  to 
luxury  tax  in  the  course  of  its  trade  or 
business,  and  is  not  otherwise  required  to  file 
a  Form  720  for  the  calendar  quarter,  A's  Form 
720  for  the  second  calendar  quarter  of  1991  is 
a  one-lime  filing  (5  40.6011(a)-2T(c)).  As  a 
one-time  filing,  A's  Form  720  also  constitutes 
a  final  return. 

(3)  Deposit  and  payment  requirement 
Because  A's  Form  720  is  a  one-time  filing.  A 


is  not  required  to  make  deposits  of  tax 
(S  40.6302(c)-lT(f)(2)).  Instead,  A  pays  the 
$7,000  of  tax  with  the  return. 

Example  2.  (1)  Facts.  The  facts  are  the 
same  as  m  Example  1.  In  addition,  on 
September  30, 1991,  A  imports  and  uses  for 
A's  personal  use  two  pieces  of  new  jewelry 
each  with  a  retail  value  at  the  time  of 
importation  of  $40,000  and  a  new  fur  coat 
with  a  retail  value  at  the  time  of  Importation 
of  $50,000.  A  is  liable  for  $3,000  of  luxury  tax 
on  each  piece  of  jewelry  and  $4,000  of  luxury 
tax  on  the  fur  coat  for  a  total  luxury  tax 
hability  of  $10,000  in  the  third  calendar 
quarter  of  1991.  A  did  not  unport  the  jeweby 
and  fur  in  the  course  of  its  trade  or  business, 
does  not  import  jewelry  or  furs  subject  to 
luxury  tax  in  the  course  of  its  trade  or 
business,  and  is  not  otherwise  required  to  file 
a  Form  720  for  the  calendar  quarter. 

(2)  Filing  requirement  A  must  file  a  return 
of  the  luxury  tax  on  Form  720  (J  40.eoil(a)- 
IT)  for  the  third  calendar  quarter  of  1991 
reporting  A's  $10,000  luxury  tax  liability.  The 
Form  720  is  due  by  October  31, 1991,  the  last 
day  of  the  first  month  following  the  calendar 
quarter  (S  40.6071(a)-lT).  Because  A  did  not 
import  the  taxed  items  in  the  course  of  its 
business,  does  not  import  similar  taxed  items 
in  the  course  of  its  business,  and  is  not 
otherwise  required  to  file  a  Form  720  for  the 
3rd  calendar  quarter  of  1991.  A's  Form  720  for 
the  third  calendar  quarter  of  1991  is  a  one- 
time filuig.  even  though  A  already  make  a 
one-time  filing  for  the  second  calendar 
quarter  of  1991  (§  40.6011(a)-2T(c)).  As  a  one- 
time filing,  As  Form  720 also  constimtes  a 
final  return. 

(3)  Deposit  and  payment  requirement 
Because  A's  Form  720  is  a  one-time  filing.  A 
is  not  required  to  made  deposits  of  tax 

(S  40.6302(c)-lT(f)l2)).  Instead.  A  pays  the 
$10,000  of  tax  with  the  reUim. 

(b)  Example  relating  to  luxury  lax;  not  a 
one-time  filing:  special  safe  harbor  rule  for 
deposits  by  new  filers. 

Example  8.  (1)  Facts.  On  May  16. 1991,  R 
an  individual  in  the  business  of  car  dealing, 
sells  a  new  car  for  $150,000.  Because  the  price 
of  the  car  sold  by  B  is  more  than  $30,000.  B  is 
liable  for  the  luxury  tax  imposed  by  section 
4001.  The  amount  of  B's  section  4001  tax 
liability  is  $12.000, 10%  of  the  amount  by 
which  the  $150,000  price  exceeds  $30,000.  The 
sale  of  the  car  is  in  the  course  of  B's  business, 
but  B  does  not  ordinarily  sell  cars  for  more 
than  $30,000.  B  is  not  required  to  file  a  Form 
720  for  the  second  calendar  quarter  of  1991 
by  reason  of  any  other  transaction  or  activity, 
and  has  not  in  the  past  filed  a  Form  720. 

(2)  Filing  requirement  B  must  file  a  return 
of  the  luxury  tax  (S  40.6011(a}-lT)  on  Form 
720  for  the  second  calendar  quarter  of  1991 
reporting  B's  $12,000  luxury  tax  liability.  The 
Form  720  is  due  by  July  31. 1991,  the  last  day 
of  the  first  month  following  the  calendar 
quarter  ({  40.6071  ( a )-lT)  Because  the  tax  is 
due  with  respect  to  a  transaction  engaged  in 
by  B  in  the  course  of  a  trade  or  business, 
even  though  B  does  not  ordinarily  engage  in 
transactions  giving  rise  to  a  luxury  tax 
liability  in  B's  business,  the  return  is  not  a 
one-time  filing  under  {  40.601  l(a|-2T(c). 
Because  the  return  is  not  a  one-time  filing.  B 
must  file  a  Form  720  for  each  subsequent 
calendar  quarter  until  B  files  a  final  return  in 
accordance  with  S  40.6011(a)-2T. 


(3)  Deposit  and  payment  requirement — |i) 
Semimonthly  deposit  rule.  Because  the  return 
is  not  a  one-time  filing.  B  is  required  to  make 
semimonthly  deposits  of  tax  (i  40.6302(c>- 
lT{b)(l)).  B  must  deposit  the  $12,000  tax  by 
Monday,  June  10. 1991.  The  tax  would 
ordinarily  have  to  be  deposited  by  )une  9, 
1991  (the  9th  day  of  the  semimonthly  period 
following  the  semimonthly  period  in  which  B 
incurred  liability  for  the  tax),  but  because 
)une  9, 1991  is  a  Sunday.  B  has  until  that 
Monday  to  make  the  required  deposit 

(ii)  Safe  harbor  B  may  also  meet  the 
semimonthly  deposit  requirement  by  using 
the  special  safe  harbor  rule  applicable  to 
persons  that  did  not  file  a  return  in  the  look- 
back quarter.  Under  {  40.6302|cMTlc)(3).  B 
meets  this  safe  harbor  by  depositing  $10,800 
(90%  of  $12,000)  by  lune  la  1991.  and  by 
paying  the  $1,200  balance  of  tax  due  with  the 
return  by  luly  31. 1991. 

(c)  Example  relating  to  ozone-depleting 
chemicals  tax;  general  safe  harbor  rule  for 
deposits. 

Example  4.  (1)  Facts.  During  the  second 
calendar  quarter  of  1991,  C.  an  individual 
who  is  an  electronics  dealer,  imports  into  the 
U.S.  electronic  products  identified  in  the  tabb 
of  taxable  products  published  in  \  52.4682- 
3T(f)  C  imports  electronics  products  as  part 
of  C's  business,  and  C  has  elected  to  treat  the 
importation  of  these  products  as  the  use  of 
such  products  under  {  52.4682-3T(c)(2).  C 
files  a  Form  720  each  quarter  to  report 
liabihty  for  the  ozone-depleting  chemicals  tax 
imposed  by  section  4681.  The  ozone-depleting 
chemicals  tax  liability  incurred  by  C  during 
each  semimonthly  period  in  the  second 
calendar  quarter  of  1991  is  as  follows. 


April  l8t-15th 

April  16th-30th 

May  lst-15th 

May  16th-31st 

June  lst-15th 


June  16th-30th 

Total — 


$400 

20 

1.150 

300 

0 

2.140 


$4,010 


Cs  ozone-depleting  chemicals  tax  liability  in 
the  fourth  quarter  of  1990  (the  look-back 
quarter  under  \  40.6302(c}-2T|8)(2))  was 
$1,800.  Cs  liability  during  the  look-back 
quarter  would  not  have  increased  by  reason 
of  increased  base  amounts  or  changes  of 
treatment  of  chemicals  described  in  section 
4682(gKl)  had  such  increases  or  changes  been 
in  effect 

[2]  Filing  requirement  Under  \  40.6011(a)- 
lT(a).  C  must  continue  to  file  a  Form  720  for 
each  calendar  quarter  until  C  files  a  final 
return  in  accordance  with  \  40.6011  ( a )-2T 
C's  Form  720  for  the  second  calendar  quarter 
of  1991  is  due  by  Tuesday  September  3. 1991. 
C's  Form  720  would  ordinarily  be  due  by 
August  31. 1991  (the  last  day  of  the  second 
month  after  the  end  of  the  calendar  quarter 
(§  40.e071(a)-2T(a)),  but  because  August  31. 
1991  is  a  Saturday,  and  Monday.  September 
2, 1991.  is  Labor  Da>.  a  legal  holiday,  C  has 
until  that  Tuesday  to  file). 

(3)  Deposit  and  payment  requirement — (i) 
Semimonthly  deposit  rule.  C  is  required  to 
make  semimonthly  deposits  of  lax 
(5  40.6302(c)-lT(b)(l))  Deposits  of  ozone- 
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depfeting  dMnicals  tax  for  a  MminMNtUy 
pvM  M«  Am  by  lti«  fcirt  ^  of  dM  M^ad 

foMowiRi  HninKmdilS'  P^i**  1"^  ^IMtey 
rule  HBdv  I  «.taae(c>-2T|a|ri)t. 
Acoofdtagly,  C  oMcto  tiw  nmiiMaAlr 
deposit  nqiiinBHnt  ifC  naktstlH  fcltowiMg 
depoaiMc 


By  MlBT  15«i^ 

By  fttoy  »I«I 

By  fulwITtfk 

By  )uly  It 

By  ju^  15* 

By  )uit  aOal. 


9M0 

39 

T.I  50 

309 

0 

1140 


Th»  4epoaU  dM  sir  Mendaj.  ^>ne  t7fft  «rod(f 
ordhtartfy  be  dw  m  Hme  15«h.  biH  because 
lune  15,  IWJ  w  •  S«t«nl»y.  C  hn  until  rfta^ 
Vfoiidar  (o  "••<>•  tite  depoeM.  T>ie  atepoail  due 
on  Monday,  luly  1st  wobW  •nfeianly  be  dae 
on  |ia»  30tk,  b«<  beuaar  fro*  38, 1991  is  a 
Sunrfsy.  C  hm  mrtif  liiaf  Monday  to  make  rfie 
deposit. 

{\\} Saf^ karbor.  C may alsoineet  the 
semimontWy  depeaif  leqwirement  by  uainf 
the  safe  hartwr  role  applicaWe  t«  persona 
that  filed  •  ntam  reporttiig  section  «« 
taxeefor  Aeloek-bedtqwarlwd  *0.i2XIB{c]- 
2Tta)f2)f»))i  w  U»i»  caae  tlie  fcmrth  calendar 
quarter  of  IWft  C  meets  (bt«  safe  harbor  by: 

{A}  Depoailins  $300  (1  /6  of  Cs  oione- 
depletiny  ciwBtfcalt  tsx  EsbiKty  for  the  fciurffi 
calendar  qoarter  of  IWO)  by  the  last  day  of 
the  second  semimontitly  period  Mtowing 
eadi  semtmontMy  period  in  the  second 
calendar  qearter  of  1981  [i.e.,  by  each  of  May 
15th.  May  Jlst  |une  ITlh.  July  Isl  frOy  151h, 
and  July  3>8t^  and 

(B|  Paying  S2,210  [the  balance  of  tax  due 
for  Ike  second  caleadai  quarter  af  1981)  by 
September  3. 1901.  C  ta  not  reqsiced  to 
incraase  its  safe  harboi  depoait  amoants  to 
lake  into  accoiml  predicUble  increaaes  in 
ozone-depleting  chemicals  lax  kabitity  by 
reason  of  increased  base  ajnounls  or  changes 
of  treatment  of  chemicals  described  in 
section  4682(gITT)  (S  4O.6302Tc)-rnaI(Z)tii))- 

(d)  Example  relating  to  diesel  fuel  tax; 
general  safe  harbor  rule  for  deposits: 
crediting  of  arerpaymenta. 

Exanpia  S.  (T)  Facts.  M.  a  corporation,  is  a 
wholesale  distribotor  of  diesel  fuel  registered 
under  section  *101  with  respect  tn  the  tax 
imposed  by  section  4091.  and  is  therefore 
treated  as  s  producer  for  porpoaes  of  the 
section  4091  tax  on  the  tale  of  diesel  fiiel  by 
its  produrer  M  files  Form  720  on  a  quarterly 
basis  to  report  its  liability  for  the  diesel  biel 
tax.  During  each  semimonthfy  period  In  the 
second  calendar  quarter  of  1991.  M  incurs 
liability  for  the  dieaet  fuel  tax  as  fbltows: 


(2)  Fihftg  rKfUinmrent.  M  ineet  fite  a  Forai 
720  tor  the  second  calendar  (quarter  of  1981 
reporting  its  $21,200  liabiKty  for  diesel  fuel 
tax  (i  4a8011fa)-lTf»))  M  must  eentiDue  «e 
file  a  Form  720  for  eeeh  CBiendar  quarter  antil 
M  Wee  a  final  return  in  accordance  with 
§  4a«m(a>-2T  Under  |  4O907lfaH'ne). 
Ms  Form  7J0  for  the  second  calender  qtrarter 
of  199!  is  dw  by  Inly  31,  1981. 

P3J  Depo»it  and  payment  refjoirements — (ij 
Semimontfily  depoeit  mle.  Under 
{  4O.e302(c)-lT(b)fI  J.  M  is  reqoired  to  deposit 
the  diesel  fnel  tax  on  a  semimonfWy  basis. 
Diesel  foe!  tax  nrost  be  deposited  aitdei  the  9- 
dsy  nde  of  f  40.83K'|cHlT[b|r3|.  so  Wa 
deposTta  of  tax  tncnrred  during  a 
semimonthly  period  are  due  by  the  9th  day  of 
the  followirjg  semimonthly  period. 
Accord^ngty,  M  meets  the  semimonthfy 
deposit  requirement  if  M  makes  t^p  following 
deposits: 


April  Ist-lSth. 

April  16th-30th 

May  Isl-lSth- _... 

May  16h-31st.._ - 

June  IsMSth 

June  16ht-30th 

Total 


S5.000 
4.500 
5JXX} 
3.200 
2J)00 
1,500 

21,208 


M  incarred  a  dteael  fuel  tttx  liability  of 
$36,000  in  the  fourth  qoarter  of  1990  (tb«  look- 
back quarter  under  f|  4O.6302(e)-l'ncK2]fi)). 


By  April  24th: ... 

By  May  ath; 

By  May  24lh;__ 
By  |une  lOtk  — 
By  (une  24Uu  — 
By  July  9tk: 


S5.000 
4J00 

5.000 
3.200 
2.Q0O 
1,500 


Tbc  deposit  due  on  Monday,  )4ib«  lOtk  would 
ordinarily  be  due  on  |une  9th.  but  because 
]uine  9. 1961.  ks  a  Sunday.  M  k»a  until  thai 
Monday  to  make  tl»e  required  depoait. 

[uySofe  harbor.  Under  i  4afl3Ga(c)- 
lT(cH2).  M  may  also  meet  the  sensimontWy 
deposit  requirement  by  using  the  sata  hatbof 
rule  applicable  to  persons  that  filed  a  return 
of  tkis  Ux  for  the  look -back  quarter,  in  this 
case  the  fourth  calendar  quarter  of  1990.  M 
meets  this  safe  hBrbor  by: 

(A)  depositing  $&0Q0  i  '/•  of  Ms  diesel  fuel 
tax  liabUity  for  the  fourth  calendar  quarter  of 
1990)  by  the  9th  day  of  the  seraiaionthly 
period  following  each  seoumonthly  period  in 
the  second  calendar  quarter  of  1991  at  an 
autlMrizcd  CovemmenI  dcpoaitary,  and 

(fi)  paying  SO  (die  balaiKe  of  diesel  fuel  tax 
dac  for  the  second  calendar  quarter  of  1981) 
by  }uly  31.  19S1.  M  may  request  that  the 
overpayiaent  of  $14.aoO  (the  difference 
between  Ms  secood-quarter  deposits  of 
$da.0(X)  and  Ms  second-qnarter  Kahibty  of 
$21 JOO)  shown  on  its  Form  720  for  the  second 
quarter  of  1991  be  credited  (nwarda  any  tax 
lidb»bty  for  the  third  quarter  of  1S91.  Under 
i  40.S3Q2(c)-tT(b)n).  thia  overpayment  will 
be  credited  to  Ms  account  oo  July  31. 1991. 
the  due  date  of  the  return  show'iig  the 
overpayrnent  or  the  Cling  dat«.  if  later.  Thus, 
the  S14.3CX)  cannot  be  used  to  satisfy  any 
deposit  foe  the  third  qoarter  ot  1981  required 
to  be  made  before  July  31.  1901. 

(e)  ExanipJe  rehtmg  to  diesel  fuei  tax: 
failure-to-deposit  penalties. 

Exompia  6.  (1)  Facts.  N.  a  corporation,  i«  a 
wholesale  distributor  of  diesel  fuel  registered 
under  section  4101  with  respect  to  the  tax 
imposed  by  section  40B1.  and  is  therefore 
treated  as  a  producer  for  purposes  of  Ifce 
section  4091  tax  on  the  sale  of  diesel  fuel  by 
its  producer.  N  files  Form  730  on  a  qoarteriy 
basis  to  report  tts  liability  for  the  diesel  fuel 
tax.  During  each  senMmonthly  period  in  the 
second  calendar  quarter  of  1991,  M  incurs 
liability  for  the  diesel  fuel  fax  as  follows- 


Apriflst-T5th:... 
April  16th-30th: 
May  tat-iake.^ 
May  iai^-31ati. 

[une  l8l-15th:._. 
)uae  16«k-3aih^- 

Total: 


S3.000 
9.590 
1,300 
2.000 
1.2M 

r4oo 


$12460 


N  incurred  •  die«e»  fuel  lax  Kabifity  of  $12JBOO 
in  the  loortk  qaarler  of  1990  (the  look -back 
quartet).  Witk  respect  to  it«  second  quarter 
1991  liabiKty.  N  makes  deposits  to  aa 
authorized  Gowenuneal  depoaitary  aa 
follows: 


On  Aprii  24tk  - 
On  May  9th:  — 
On  May  24lh:  _ 
On  lune  lllh:.... 
On  June  24th:.... 
On  July  9th:. 


$2,800 
2J)0O 
ZJUXi. 
2j00O 
2.000 
Z.OM 


N  also  deposits  $400  on  July  31. 1981.  N  {»d 
not  make  any  overpayment  of  tax  for  the  first 
calendar  qfaarter  of  1981. 

(2)  Filing  requirement  N  aiuat  file  a  Form 
720  for  the  second  calendar  quarter  of  1991 
reporting  its  $12,400  Kability  for  diesel  faef 
tax  (I  40.6011(a)-lTl8)).  N  muat  eontinca  to 
file  a  Form  720  for  each  calendar  quarter  until- 
N  files  a  final  return  in  aa:ordanc«  wiih 

§  40.6011(a)-2T.  Under  \  40.6071^8 )-lT(aI.  N'a 
Form  720  for  the  second  calendar  quarter  of 
1981  i»  due  by  July  Jl,  1981. 

(3)  Depeeit  andpoymeM  re<iuirrment—(i\ 
Semimonthfy  deposit  rak.  Under 

i  4ae302f€)-lT|bMl),  N  i»  required  !•  depoaH 
the  cfiesel  fuel  tax  on  a  semimoothiy  baste. 
Kesel  feel  tax  inusf  be  deposited  under  the  9- 
day  rule  of  1 4O.6302(c)-lT(t)K3).  »»  W* 
deposits  of  tax  incmred  during  a 
semimonthly  period  are  due  by  the  m'nth  day 
of  the  following  semimonthly  period.  N 
chooses  to  use  the  safe  harbor  role  under 
i  40.63O2(c)-lT(cH2)  to  compute  the  amount 
of  deposit  for  each  semimonthly  period  in  the 
quarter  because  N  filed  a  return  of  diesel  fuel 
tax  for  the  look-back  quarter,  the  fourth 
calendar  quarter  of  199a 

(ii)  Safe  harbor.  In  this  case.  N  has  not  met 
the  requirements  of  the  safe  harbor  of 
§  40.6302(c)-lT(cK2).  In  order  to  meet  the 
semimonthly  deposit  requirement  order  the 
safe  harbor  role,  N  mast  make  six  timely 
deposits  af  an  authorized  Govemnient 
depositary,  each  hi  the  correct  amount,  and 
pay  any  underpayment  by  the  due  date  of  the 
return.  The  deposit  made  on  June  11th  was 
due  by  June  10th. 

(iii)  Result  of  failure  to  satisfy  deposit 
reqairements.  Under  section  0658,  feilure-to- 
deposit  fienalties  apply  if  deposits  are  not 
timely  made,  in  the  correct  amount,  to  an 
authorized  Government  depositary.  Deposits 
made  are  applied  in  date-made  order  against 
deposits  due  in  due-date  order.  The  penalty 
rate  is  2  percent  of  the  deposit  underpayment 
("underdeposit'T  if  the  failure  is  for  not  more 
than  5  days.  5  percent  if  the  failure  is  for 
more  than  5  days  but  not  more  than  15  days, 
and  10  percent  if  the  faihire  is  for  more  than 
15  days.  The  penalty  rate  may  thereafter 
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increase  to  more  than  15  percent.  N  does  not 
calculate  the  penalty  itself.  Instead  N  files 
the  Form  720  for  the  second  calendar  quarter 
reporting  the  $12,400  tax  liability  incurred 
during  the  quarter.  N  will  be  notified  by  the 
IRS  of  the  amount  of  the  penalty.  Because  N 
diu  not  satisfy  the  safe  harbor  role.  N  is 
subject  to  penalty  based  on  N's  failure  to 
comply  with  the  semimonthly  deposit 
requirements  (not  the  safe  harbor  rule).  N 
incurs  failure-to-deposit  penalties  as  follows: 

(A)  The  deposit  due  by  April  24th  was 
$3,000.  The  underdeposit  is  $1,000  for  more 
than  5  but  not  more  than  15  days.  Thus,  the 
penalty  for  this  semimonthly  period  is  $50,  5% 
of  $1,000. 

(B)  The  deposit  due  by  May  9th  was  $3,500. 
The  underdeposit  is  $2,000  for  more  than  5 
days  but  not  more  than  15  days  a/7rf$500  for 
more  than  15  days.  Thus,  the  penalty  for  this 
semimonthly  period  is  $275,  5%  of  $2,000  plus 
10%  of  $500, 

(C)  The  deposit  due  by  May  24th  was 
$1,300.  The  underdeposit  is  $1,300  for  more 
than  15  days.  Thus,  the  penalty  for  this 
semimonthly  period  is  $130. 10%  of  $1,300. 

(D)  The  deposit  due  by  June  11th  was 
$2,000.  The  underdeposit  is  $1,800  for  more 
than  5  days  but  not  more  than  15  days.  Thus, 
the  penalty  for  this  semimonthly  period  is 
$180,  5%  of  $1,800. 

(E)  The  deposit  due  by  June  24th  was 
Sl.200.  The  underdeposit  is  $1,000  for  more 
than  5  days  but  not  more  than  15  days.  Thus, 
the  penalty  for  this  semimonthly  period  is 
$100,  5%  of  $1,000. 

(F)  The  deposit  due  by  July  9th  was  $1,400. 
The  underdeposit  is  $400  for  more  than  15 
days.  Thus,  the  penalty  is  $40, 10%  of  $400. 

(G)  The  total  failure-to-deposit  penalty  is 
$775. 

(f)  Example  relating  to  air  transportation 
and  diesel  fuel  taxes:  general  safe  harbor 
rule  for  deposits. 

Example  7.  (1)  Facts.  O  is  a  corporation 
engaged  in  providing  air  transportation  to 
passengers  and  importing  diesel  fuel  for  retail 
sale.  O  is  responsible  for  collecting  the  air 
transportation  tax  imposed  by  section  4281. 
and  incurs  liability  for  the  diesel  ^ael  tax 
imposed  by  section  4091.  O  files  Form  720  on 
a  quarterly  basis  to  report  these  taxes.  O 
does  not  compute  its  deposits  of  air 
transportation  tax  on  the  basis  of  amounts 
billed  during  each  semimonthly  period  of  the 
quarter.  During  each  semimonthly  period  in 
the  second  calendar  quarter  of  1991.  O 
collects  air  transportation  tax  as  follows: 

April  lst-15th: - $3,000 

April  16th-30th: 2,500 

May  lst-15th: ~ 1.000 

May  16th-31  st: 4,000 

June  lst-15th: ™ 1.500 

June  16th-30th: 2.000 

Total: ~ $14,000 


Also,  during  each  semimonthly  period  in  the 
second  calendar  quarter  of  1991,  O  incurs 
liability  for  diesel  fuel  tax  as  follows: 


May  lst-15th: 1.200 

Mayl6th-31st 300 

June  l8t-15th: - MO 

June  leth-aoth: -.. 1-100 

Total: .« - ••- W.300 


O  collected  $12,000  of  air  transportation  tax 
and  incurred  a  diese!  fuel  tax  liability  of 
$3,000  in  the  look-back  quarter,  in  this  case 
the  fourth  quarter  of  1990.  for  a  combined 
total  liability  In  that  quarter  of  $15,000. 

(2)  Filing  requirement  O  must  continue  to 
file  a  Form  720  for  each  calendar  quarter 
({  40.6011(a)-lT(a))  until  O  files  8  final  return 
in  accordance  with  S  40.8011  (a )-2T.  Because 
O  must  report  air  transportation  tax  for  the 
second  calendar  quarter  of  1991,  O's  Form 
720  for  that  quarter  Is  due  by  Tuesday. 
September  3. 1991  (J  40.6071(a}-2T(a)).  The 
Form  720  would  ordinarily  be  due  by  August 
31st  (the  last  day  of  the  second  month  after 
the  end  of  the  calendar  quarter),  but  because 
August  31, 1991  Is  a  Saturday,  and  Monday, 
September  2. 1991,  is  Labor  Day.  a  legal 
holiday,  O  has  until  that  Tuesday  to  file.  If  O 
had  reported  only  diesel  fuel  lax  liability  on 
O's  Form  720  for  the  second  calendar  quarter 
of  1991,  the  Form  720  would  have  been  due 
by  July  31, 1991,  the  last  day  of  the  month 
after  the  end  of  the  calendar  quarter 
(§  40.e071(a}-lT(a)).  However,  only  one  Form 
720  may  be  filed  for  a  calendar  quarter.  Thus, 
O's  responsibility  for  reporting  air 
transportation  tax  allows  O  to  delay  the  filing 
of  the  Form  720  ({  40.e071(a)-lT(a)(2)). 

(3)  Deposit  and  payment  requirement — (i) 
Semimonthly  deposit  rule.  O  is  required  to 
deposit  both  the  air  transportation  tax  and 
the  diesel  fuel  lax  on  a  semimonthly  basis 
(J  40.6302(c)-lT(b)(l)).  Deposits  of  air 
transportation  tax  collected  during  a 
semimonthly  period  and  of  diesel  fuel  tax 
incurred  during  a  semimonthly  period  are  due 
by  the  9th  day  of  the  following  semimonthly 
period  (5  40.6302(c)-lT(b)(3)).  Accordingly,  O 
meets  the  semimonthly  deposit  requirement  if 
O  makes  the  following  deposits: 


back  quarter.  Accordingly,  O  meets  the  safe 
harbor  by: 

(A)  Depositing  $2,500  ( Vb  of  O's  combined 
air  transportation  lax  liability  and  diesel  fuel 
tax  liability  for  the  fourth  calendar  quarter  of 
1990)  by  the  9th  day  of  the  semimonthly 
period  following  each  semimonthly  period  in 
the  first  calendar  quarter  of  1991; 

(B)  Depositing  $1,300  (the  balance  of  diesel 
fuel  tax  due  for  the  second  calendar  quarter 
of  1991)  by  July  31. 1991;  and 

(C)  Paying  $2,000  (the  balance  of  air 
transportation  tax  due  for  the  second 
calendar  quarter  of  1991)  with  the  return  by 
September  3. 1991.  Note  that  although  O  may 
delay  the  filing  of  its  Form  720  for  the  second 
calendar  quarter  of  1991  until  two  months 
after  the  quarter  ends.  O  must  pay  the  full 
amount  of  diesel  fuel  lax  due  for  the  quarter 
by  the  date  the  return  of  diesel  fuel  tax  would 
ordinarily  be  due  (i.e..  the  last  day  of  the 
month  after  the  end  of  the  calendar  quarter) 
(5  40.5302(c}-lT{c)(2)(ii)). 

(g)  [Reserved] 

(h)  Examples  relating  to  luxury  tax  and 
foreign  insurer  policy  tax:  general  safe 
harbor  rule  for  deposits. 

Example  •.  (1)  Facts.  Q  is  a  corporation 
engaged  in  the  retail  sale  of  jewelry.  Because 
the  price  of  some  of  the  pieces  of  jewelry  sold 
by  Q  in  the  first  and  second  calendar 
quarters  of  1991  exceeds  $10,000.  Q  is  liable 
In  each  quarter  for  the  luxury  tax  imposed  by 
section  4006.  Q's  total  luxury  tax  liability  for 
the  first  calendar  quarter  of  1991  was  $60,000. 
Q's  luxury  tax  liability  for  each  semimonthly 
period  in  the  second  calendar  quarter  of  1991 
is  as  follows: 


By  April  24th:,.. » 

By  May  9th 

By  May  24th 

By  June  10th . — 
By  June  24th  — 
By  July  9th 


$3,500 
3.300 
Z.200 
4.300 
1,900 
3,100 


April  l8t-15th:.... 
April  16th-30th: . 


$500 
800 


The  deposit  due  on  Monday,  June  10th  would 
ordinarily  be  due  on  June  9th.  but  because 
June  9. 1991  Is  a  Sunday.  O  has  until  that 
Monday  to  make  the  required  deposit, 
(ii)  Safe  harbor.  O  filed  a  Form  720 
reporting  air  transportation  and  diesel  fuel 
lax  in  the  look-back  quarter,  in  this  case  the 
fourth  calendar  quarter  of  1990.  Therefore,  O 
may  also  meet  the  semimonthly  deposit 
requirements  using  the  safe  harbor  role  under 
S  40.6302(c)-lT(c)(2).  Because  the  deposits  of 
air  transportation  tax  and  diesel  fuel  tax  O 
must  make  are  due  on  the  same  schedule  (i.e.. 
by  the  9th  day  of  the  semimonthly  period 
following  the  semimonthly  period  in  which 
the  tax  liability  is  incurred).  O  computes  the 
safe  harbor  amount  of  deposit  based  on  O  s 
combined  liability  for  these  taxes  in  the  look- 


April  l8t-15th 

April  16tb-30th 

May  lst-15lh 

May  16th-3l8t 

June  l8t-15th 

lune  16lh-30th 


Total 


$20,000 

25.000 

2.000 

aooo 

4.500 
12.000 

71,500 


Q  also  purchases  insurance  from  a  foreign 
insurer,  thereby  incurring  liability  for  the  tax 
Imposed  by  section  4371  on  policies  issued  by 
a  foreign  insurer.  Prior  to  1991,  Q  filed  Form 
720  on  a  quarteriy  basis  to  report  its  section 
43n  liability.  Q  filed  Form  720  for  the  first 
calendar  quarter  of  1991  to  report  both  iU 
luxiiry  tax  liabihty  and  its  section  4371 
hability  for  that  quarter.  During  each 
semimonthly  period  in  the  second  calendar 
qimrter  of  1991.  Q's  section  4371  liabili'y  is  as 
follows: 


April  l8t-15th — 
April  16th-30th .. 
May  lst-15lh. 


May  16th-3l8t 

June  l8t-15th 

June  16tb-30th 


SO 

0 

2.500 

0 

0 

2.500 


Total — 


5,000 


Q  paid  section  4371  tax  of  $6,000  in  the  safe 
harbor  look-back  quarter,  the  fourth  quarter 
of  1990  Because  the  luxur>'  tax  was  not  in 


k 


laa 
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effect  iQ  19ga  Q  was  not  liablv  fur  luxury  tax 
in  that  quarter. 

^1  Filing  reqtinvmenL  Q  Bust  TJe  a  Form 
720  leporling  the  $71 JOO  luxury  tax  iiabinty 
and  the  15,000  section  4371  lax  RabiUty  fnr 
the  second  calendar  charter  of  1991 
( i  40.6(nilaKlT(aIV  The  Form  720  is  due  by 
luty  31. 199T.  the  last  day  of  the  firsl  month 
following  the  calendai  quarter  [I  40.8071(a>- 
iTIalJ.  Q  niu«t  continue  to  file  a  Form  720  far 
each  subsequent  calendar  quarter  until  Q 
flies  a  final  return  in  accortlanca  with 
{  40.e01lU)-ZT. 

[3\  Deposit  and payirteni  requirement — (i) 
Semimonthly  deposit  rule.  Q  is  required  to 
deposit  both  the  luxury  tax  and  th«  section 
4371  fax  on  a  semimonthly  basis 
(5  4CUn02tc)-rr(bItl)l.  Deposits  of  these 
taxes  for  each  semimonthfy  period  are  due  by 
Lh£  9th  day  of  the  foUowing  semimonthly 
period  (J  40.8302(cf-nTb|(3IT.  Accordingly.  Q 
meets  the  semimonthfy  deposit  requirement  if 
Q  miikes  the  foHowing  deposits; 


By  April  24«h 

By  Ktoy  9tb  — 
By  May  24th .... 
By  lune  KMk  ~ 
By  June  24lii  _ 
By  ittiy  ath  — 


SZOiDO 
4^00 

ajno 

4.500 
14.500 


llw  deposit  due  on  Monday.  lune  10th  would 
ordinarily  be  due  oo  lune  9th.  but  because 
I'jne  S,  1991  is  a  Sunday.  Q  has  until  that 
Monday  to  make  the  required  deposit. 

(iij  Sah  harbor.  Deposits  of  the  luxury  tax 
and  the  section  4371  tax  are  due  on  the  same 
schedule.  Accordingly,  Q  may  also  meet  the 
semimonthly  deposit  requirements  for  both 
faxes  ming  the  safe  harbor  applicable  to 
persons  thtrt  filed  s  return  durirg  the  safe 
harbor  look-betk  quarter,  in  this  case  the 
fourth  calendar  quarter  of  1990.  even  thoogh 
Q  did  not  pay  hixnry  tax  in  that  quarter  Q 
wouW  meet  this  safe  harbor  by 

(A)  Depositing  $1,000  ( ^  of  Q's  secUon 
4371  tax  liability  in  the  fourth  calendar 
quarter  of  1990)  by  the  9th  day  of  the 
semunantkly  period  following  each 
semunonthly  period  la  the  second  cale.idar 
quartet  of  1991;  and 

CBl  Paying  $70,500  (the  balance  of  luxury 
tax  and  section  4371  tax  due  for  the  second 
caFeodar  quarter  of  1991}  by  July  31. 1991. 

Example  10.  (11  Facts.  Ttve  facts  are  the 
same  as  in  Example  9.  In  additioa  Q's  luxury 
tax  liability  for  the  fourth  calendar  quarter  of 
1991  is  as  follows: 


October  Ist-lSth $  5.000 

October  16th-31st 10,000 

November  ls«-15th —  25,000 

November  l»»h-30t)» 10.500 

December  l8»-15rt» -.  25,000 

December  l«h-31»< 22.300 

Total -...- $W.000 


Q  continues  to  purchase  insurance  from  a 
foreign  inaurer.  iocamng  Wabikty  for  the  tax 
impoaed  by  sectioa  4371  on  poliues  issued  by 
a  foreign  msurec.  Dunng  the  fouxth  quarter  of 
1991,  Q's  section  4371  is  as  fallows; 


October  lst-15th $         0 

October  16th-31st 0 

November  lst-15th 2.500 

November  16th-30th 0 

December  lst-15th - 0 

December  l&lb-3Ul —  2.000 

Total $4,500 

Q  filed  a  Form  720  reporting  luxury  tax  and 
section  4371  tax  fur  the  third  calendar  quarter 
of  1991. 

[2)  Filiag  requiremeoL  Q  roust  file  a  Form 
720  reporting  the  598,000  luxury  tax  liability 
and  the  $4,500  section  4371  tax  Uabitity  for 
the  fourth  calendar  quarter  of  1991 

15  40.601  Ua)-lT(a)l.  The  Form  720  is  due  by 
January  31. 1992.  the  last  day  of  the  first 
month  following  the  calendar  quarter 
II  4O£071(a)-lTIa)I.  Q  must  continue  to  file  a 
Form  720  for  each  subsequent  calendar 
quarter  until  Q  files  a  final  return  in 
accordance  with  i  40.6011(a)-2T. 

(3)  Deposit  and  payment  requirement— [i] 
Semimonthly  deposit  rule.  Q  is  required  to 
deposit  both  the  hixory  tax  and  the  section 
4371  tax  on  a  semimonthly  basis 

(§  40  83O2fc)-lT!b!(1)l.  Deposits  of  these 
taxes  for  each  semimonthly  period  are  due  by 
the  9th  day  of  the  foUowinR  semimonthly 
penod  f  I  40  6302(c)-lT(bK31).  Accordingly,  Q 
meets  the  semimonthly  deposit  requirement  if 
Q  makes  the  following  deposits: 


By  October  24th 

By  Ncwember  12th... 
By  November  2oth... 
By  December  9th  — 
By  December  24th  _. 
By  January  9th  — « 


$  5,000 
10,000 
27,500 

ia5oo 

25X00 
24.500 


The  deposit  due  by  Tuesday,  November  12th 
would  ordinarily  be  due  by  November  9th 
(the  9th  day  after  the  end  of  the  semimonthly 
period).  Because  November  9, 1991  is  a 
SatTjrday,  and  Monday,  November  11. 1991.  is 
Veterans  Day,  a  legal  hohday.  Q  has  until 
that  Tuesday  to  make  the  required  deposit. 
Similarly.  Q  bas  until  Monday,  November  25, 
1991.  to  make  the  deposit  that  would 
ordinarily  be  due  the  preceduig  day  because 
November  2Ath  is  a  Sunday. 

(ii)  Safe  harbor.  Q  may  also  meet  the 
semimonthly  deposit  requirements  using  the 
safe  harbor  applicable  to  persons  that  filed  a 
return  during  the  safe  harbor  look-back 
quarter,  in  this  case  the  ser.ond  quarter  of 
1991.  Because  the  deposits  of  luxury  tax  and 
section  4371  taxes  Q  must  make  are  due  on 
the  same  acbedule.  Q  computes  the  safe 
harbor  deposit  amount  based  on  the 
cumbined  net  tax  liability  for  these  taxes 
repotted  m  the  look-back  quarter  ($78J0O). 
Accordingly.  Q  meets  the  safe  harbor  by: 

(A)  depouhng  tlUbO  |  %  of  Q  s  combined 
liability  for  the  second  calendar  quarter  of 
1991)  by  the  3tii  day  of  the  semimonthly 
penod  following  each  geimmonthly  period  in 
the  third  calendar  quarter  of  1991,  and 

(Bl  payuig  S2S.0OO  (total  tax  liability  for  the 
fourth  calendar  quarter  of  $102,500  less 
$76,500  deposited)  with  the  return  by  January 
31,  1982,  the  last  day  of  the  month  following 
the  end  of  the  fourth  calendar  qoartpr 
(J40.6071(a)-lT(a)}. 


PART  43— (AMENDED  I 

Par.  2.  Part  43  is  amended  as  follows. 

1.  The  authority  for  part  43  continues 
to  read  in  part  as  follows: 

AadiocMy:  28  US.C.  7806  *  *  *. 

2.  Section  43.0-lTis  added  lo  read  as 
follows: 

§  43.0-1T    Introduction  (temporary). 

(a)  In  geaeral.  The  regulations  in  this 
part  43  are  designated  "Excise  Tax  on 
Transportation  by  Water."  The 
regulations  relate  to  the  taxes  on 
transportation  by  water  imposed  by 
sectioTt  4471  of  the  Interna!  Revemie 
Code.  See  part  40  of  this  subchapter  for 
regulations  relating  to  returns, 
payments,  and  deposits  of  taxes 
imposed  by  section  4471. 

(b)  Termination  of  certain  provisions 
Sections  4a6(ni(a)-lT.  43.6011(a}-2T. 
43.6071(a}-lT,  43.6091-lT,  43.6im-lT, 
43.6109(a)-lT.  and  43.6151(a)-lT  sf^a'' 
not  apply  for  calendar  quarters 
beginning  after  December  31, 199a  and 
S  43.63G2(cHT  ahaH  not  apply  for 

f  alendar  quarters  beginning  after  March 
31, 1991. 

PART  44— [AMENDED] 

Par.  3.  Part  44  is  amended  as  follows; 

1.  The  authority  for  part  44  continues 
to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

§  44.4402-1    (Rareovtd) 

2.  Section  44.4402-1  is  removed  and  a 
new  §  44.4402-lT  is  added  to  read  as 
follows: 

§44.440a-1T    Eaemptlont  (temporary^. 

(a)  Parimuiuel  wagering  enterprises. 
Section  4402  provides  that  no  tax  shall 
be  imposed  by  section  4401  on  any 
wager  placed  with,  or  on  any  wager 
placed  in  a  wagering  pool  conducted  by, 
a  parimutuel  wagering  enterprise 
licensed  under  State  law. 

(b)  Wagering  machines— i'i]  In 
general.  Section  4402  provides  that  no 
tax  shall  be  imposed  bw^ction  4401  on 
any  wager  placed  in  a  coin-operated 
device  (as  defined  in  section  4462  as  in 
effect  for  years  beginning  before  July  1. 
1980),  or  on  any  amount  paid,  in  lieu  of 
inserting  a  coin,  token,  or  similar  obiect. 
lo  operate  a  device  described  in  section 
4462(a)(2)  (as  so  in  effect).  These 
devices  include: 

(i)  So-called  "slot"  machines  that 
operate  by  means  of  the  insertion  of  a 
coin,  token,  or  similar  object  and  that, 
by  application  of  the  element  of  chance, 
may  deliver,  or  entitle  the  person 
playing  or  operating  the  machine  to 
receive  cash,  premiums,  merchandise,  or 
tokens;  and 

[ii)  Machines  that  are  similar  to 
machines  described  in  paragraph 
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(b)(l)(i)  of  this  section  and  «re  oper«ted 
without  the  insertion  of  a  coia  token,  or 

similar  object. 

(2)  Examples.  The  following  devices 
and  machines  ape  examples  of  the 
devices  referred  to  in  paragraph  (b)(1)  of 
this  section: 

(i)  A  machine  that  is  operated  by 
means  of  the  insertion  of  a  coin,  taken, 
or  similar  object  aad  that,  even  thou^  it 
does  not  dispense  cash  or  tokens,  has 
the  features  and  characteristics  of  s 
gaming  de\'ice  whether  or  not  evidence 
exists  as  to  actual  payxitfs. 

(ii)  .A  so-caHed  crane  machine,  claw, 
digger,  or  rotary  merchandising  type 
device  that  is  operated  by  the  insertion 
of  a  coin  and  adjustment  of  a  control 
lever  for  the  purpose  or  removing  from 
the  machine,  by  gripping  ptwhiirg,  or 
other  manrpirfation  articles  such  as 
figurirres,  Irghters,  etc.,  in  the  machme, 

(iii)  A  pinball  machine  equipped  with 
a  pushbutton  for  releasing  free  plays 
and  a  meter  for  recording  the  plays  so 
released,  or  equipped  with  provisions 
for  multiple  coin  insertion  for  increasing 
the  odds, 

(iv)  Pmball  machines  in  canncction 
with  which  free  plays  are  redeemed  in 
cash,  tokens,  or  merchandise,  or  prizes 
are  offered  to  any  person  few  the 
attainment  of  designated  scores. 

(v)  A  coin-operated  machine  that 
displays  a  poker  hand  or  dehvers  a 
ticket  with  a  poker  hand  symbolized  on 
it  that  entities  the  player  to  a  prize  if  the 
poker  hand  displayed  by  the  machine  or 
syn>bo!ized  on  the  ticket  constitutes  a 
winning  hand, 

PART  45— {REMOVED] 

Par,  4.  Part  45  is  removed. 

Par,  5,  Part  46  is  amended  as  follows. 

1.  The  authority  for  part  46  contirrces 
to  read  in  part  as  follows: 

Authority:  38  U.S.C.  7905  *  •  *. 

2.  The  heading  for  part  46  is  revised. 

3.  Section  46.0-1  is  removed  and  new 
§  46.0-lT  is  SMkled. 

4.  Sections  46.0-3  and  46i)-4  are 
rcmtn-ed. 

5.  Subpart  B  is  removed  and  subpart  D 
is  removed  and  reserved. 

6.  Subpart  Al  is  redesignated  as 
subpart  B. 

7.  Section  46.4375-1  is  removed. 

8.  Sechon  4^6001-4  is  redesignated  as 
§  464371-4 of  newly  designated  subpart 
H. 

9.  The  revised  heading  and  added 
juovisions  read  as  foBows: 


PART46— EXCISE  TAX  ON  POUC^S 
ISSUED  BY  FOREKSM  MSUMEItS  AND 
OBUGATIOMS  NOT  M  MeOSTEREO 

FORM 

§  46.&-1T    Introductton  (tsiaporanf). 

(a)  In  general.  The  regulatioos  ia  this 
part  46  relate  to  the  taxes  on  policies 
issued  by  foreiga  insurers  imposed  by 
chapter  34  of  the  Internal  Revenue  Code 
and  the  tax  oo  the  issaer  of  registration- 
required  obligations  not  issued  in 
registered  form  imposed  by  chapter  39  of 
the  Internal  Revenue  Code.  See  part  40 
of  this  subchapter  for  regulations 
relating  to  returns,  payoients.  and 
deposits  of  taxes  in^Ktsed  by  chapters 
34  and  3a. 

(b)  Termination  of  certain  provisions. 
Subpart  E  (other  than  5§  46.6302(b)-l, 
4«.63d2(c}-l  and  4«.630^c)-2}  «ha44  net 
apply  for  calendar  quarters  beginning 
after  December  31, 1990,  and 

§§  46.6302(b)-l,  46.6302(c)-l.  and 
46.6302(c)-2  shall  not  apply  for  calendar 
quarters  beginnmg  after  March  31. 1991 

PART  48-lAMENDED] 

Par.  6.  Part  48  is  amended  as  follows. 

1.  The  authority  for  part  48  continues 
to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  '   *   '. 

§  48.0-1    [Ramovadl 

2.  Section  4&S)-\  is  removed  and  new 
§  48.0-lT  is  added. 

3.  The  added  provision  reads  as 

follows: 

§48.e-1T    tntroducWon  (temporary). 

(a)  In  general.  The  regulations  in  this 
part  48  are  designated  "Manufacturers 
and  Retailers  Excise  Tax  Regulations." 
The  regulations  relate  to  the  excise 
taxes  imposed  by  chapter  31  and  32  of 
the  Internal  Revenue  Code.  Chapter  31 
(relating  to  retail  taxes)  imposes  tax  on 
certain  luxury  items,  special  fuels,  fuel 
used  in  commercial  transportation  on 
inland  waterways,  and  heavy  trucks  and 
trailers.  Chapter  32  (relahng  to 
manufactiirers  taxes)  imposes  tax  on  gas 
guzzler  automobiies.  highway-type  tires, 
gasoline,  diesel  and  aviation  fn^  coal. 
certain  vaccines,  and  sporting  goods. 
Although  chapter  32  also  imposes  a  tax 
on  firearms,  this  tax  is  under  the 
jurisdiction  of  the  Bureau  of  Alcohol 
Tobacco,  and  Firearms  beginnmg  in 
1991,  and  the  regulations  in  this  part  48 
relating  to  the  tax  are  not  in  effect  after 
December  31, 1990.  See  part  40  of  this 
subch.^pter  for  regulations  rrlating  to 
returns,  payments,  and  deposits  of  taxes 
imposed  by  chapters  31  and  32  (other 
than  the  tax  on  firearms  imposed  by 
section  4181). 

(b)  Termination  of  certain  provisions. 
Sections  48.4181-1,  48.41«l-2,  48.4182-1, 


48  4182-i  4tJKnU»)-^  4«.6Cn(a}-2. 
48.6071(a}-l.  4a.flOB44aM-  48JBWI-1. 
48.6101-1.  48.6ia9-4.  4««51-1,  4«*1S1- 
IT,  48,6161  (a)(l)-l.  48.6402(»f-l,  awi 
48.64(M(aH  shall  not  apply  for  calendar 
quarters  beginning  after  Decej*iber  31. 
199a  and  S 4  48.6302(c)-l  and  48.6302(c)- 
2  shall  not  apply  for  calendar  (quarters 
beginning  aftw  March  31. 1991. 

PART  4«-{AltlEMDEDl 

Par.  7.  Part  49  is  amended  as  follows. 

1.  The  authority  for  part  49  continues 
to  read  in  part  as  foikjws: 

Authority:  26  U  S  C  7805  '   '   " 

2.  Sections  49.0-1,  49.0-3,  and  49.0-4 
are  removed  and  new  S  49.0-lT  is 
added. 

3  Subpart  B  »  removed  and  reserved. 

4.  The  headmg  for  subpart  E  is  revised 
to  read  as  follows:  "Subpart  E — 
Transportation  of  Property." 

5.  Sections  49.4286-1  and  49.4287-1  of 
subpart  E  are  removed. 

§  §  49.9000  and  49.9000-1    I  Removed] 

C.  The  undesignated  tnjnter  headir.g 
preceding  {  49.9000,  and  {{49.9000  and 

49.9000-1  aie  removed. 

7.  The  added  provision  reads  as 
follows: 

§  49.0- IT    Introduction  (temporary). 

[a]  In  general.  The  regulattons  in  this 
part  49  are  designated  "Facilities  ar.d 
Service  Excise  Taxes.'  The  regulations 
relate  to  the  taxes  on  communicntiors 
and  transportation  by  air  imposed  b^' 
chapter  33  of  the  btemal  Revenue  Code. 
See  part  40  of  this  subchapter  for 
regulations  relating  to  returns, 
payments,  and  deposits  of  taxes 
imposed  by  chapter  33. 

(bj  Termination  of  certain  provrsions. 
Subpart  G  (other  than  §  49  6302(c)-l) 
shall  not  apply  for  calendar  quarters 
beginning  after  December  31, 1990. 
Section  49.6302(c)-l  (except  for 
paragraph  [a)(l)(iii)  (relating  to 
semimonthly  deposits  or>ly))  shall  not 
apply  for  calendar  quarts rs  beginning 
after  March  31. 1991. 


PART  52— (AMENDED] 

Par.  8.  Part  52  is  amended  as  follows. 

1.  The  authority  for  part  52  continues 
to  read  in  part  as  follows: 

Aufcority:  26  U.S  C  7805  *   *  *. 

2.  Section  52.0-TT  is  added  to  read  as 
follows: 

§  52.0- IT    Introduction  (tampomry). 

(a)  In  general  The  rp^-jlations  in  this 
part  52  are  designated  "Environmental 
Tax  Regulations."  The  regulations  relate 
to  the  environmental  taxes  imposed  by 
chapter  38  of  the  Internal  Revenue  CtKle. 
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See  part  40  of  this  subchapter  for 
regulation*  relating  to  returns, 
payments,  and  deposits  of  taxes 
imposed  by  chapter  38. 

(b)  Termination  of  certain  provisions. 
Sections  52.e011(aMT.  52.6mi(a)-2T. 
52.6071(a>-l.  52.6071  (a )-2T,  52.6091-lT. 
52.6101-lT  and  52.6109(a)-l'r  shall  not 
apply  for  calendar  quarters  beginning 
after  December  31. 1990  and 
58  52.6302(c)-l  and  52.6302(c)-2T  shall 
not  apply  for  calendar  quarters 
beginning  after  March  31. 1991. 

PART  138-{REMOVED] 

Par.  9.  Part  138  is  removed. 
PART  142-{  REMOVED] 

Par.  10.  Part  142  is  removed. 
PART  145-{AMENOED] 

Par.  11.  Part  145  is  amended  as 
follows. 

1.  The  authority  for  part  145  continues 
to  read  in  part: 

Authority:  "   '  *  26  U.S.C  7805  '  *  *. 

2.  Sections  145.1-1  through  1454-6  are 
removed. 

PART  146— {REMOVED] 

Par.  12.  Part  146  is  removed. 
PART  147-{REM0VED1 

Par.  13.  Part  147  is  removed 

PART  148— (AMENDED] 

Par.  14.  Part  148  is  amended  as 

follows. 

1.  The  authority  for  part  148  continues 
to  read  as  follows: 

Authority:  Sec.  7805.  66A  Stal.  917;  26 
U  S.C.  7805. 

2.  Section  148.1-6  is  removed. 

PART  49— {AMENDED] 

Par.  15.  Section  154.2-1  of  part  154  is 
redesignated  as  S  49.4271-lT  and 
transferred  to  subpart  E  of  part  49.  and 
newly  designated  $  49.4271-lT  is 
amended  by  revising  the  section 
heading,  by  removing  the  last  sentence 
of  paragraph  (a),  and  by  revising 
paragraph  (f)  to  read  as  follows: 

§49.4271-11    Tax  on  transportation  of 
property  by  air  (temporary). 

•  •  •  *  * 

(f)  Collection  of  tax.  The  tax  imposed 
by  section  4271  shall  be  paid  by  the 
person  making  the  payment  subject  to 
tax  and  shall  be  collected  by  the  person 
engaged  in  the  business  of  transporting 
property  by  air  for  hire  who  receives 
such  payment,  except  that  in  the  case  of 
amounts  subject  to  tax  which  are  paid 


by  the  U.S.  Postal  Service,  the  tax  shall 
not  be  collected  by  the  person  engaged 
in  the  business  of  transporting  property 
by  air  for  hire  who  receives  such 
payment,  but  instead  shall  be  paid 
directly  by  such  Service  as  if  it  were  a 
collecting  agent. 

PART  154— {REMOVED] 

Par,  18.  Part  154  is  removed. 
Approved:  Decemt)€r  19, 1990. 
Frad  T.  Goldberg.  |r.. 

Commissioner  of  Internal  Revenue. 

Kenneth  W.  Gideon. 

Assi.vtant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule:  approval  of 
amendment. 

summary:  OSM  is  announcing  approval, 
with  certain  exceptions  and  additional 
requirements,  of  a  proposed  amendment 
to  the  Missouri  permanent  regulatory 
program  (hereinafter  referred  to  the 
A^issouri  program)  under  the  Surface 
^^ining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  was 
submitted  to  OSM  on  January  12, 1989, 
and  pertains  to  prime  farmland, 
hydrology,  excess  spoil  disposal,  coal 
processing  waste  disposal,  fish  and 
wildlife,  rills  and  gullies,  revegetation. 
subsidence,  prohibitions,  areas 
unsuitable  for  mining,  bonding,  and 
definitions.  The  amendment  is  intended 
to  revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards  and  to  incorporate 
the  additional  flexibility  afforded  by  the 
revised  Federal  regulations. 

EFFECTIVE  DATE:  January  3,  1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jerry  R.  Ennis,  Director,  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte  Street,  Room  500,  Kansas 
City.  Missouri  64105;  telephone:  (816) 
374-6405. 


SUPPI.EMENTAIIY  INFOmiATION: 
I.  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Missouri 
program  on  November  21, 1980. 
Information  pertinent  to  the  general 
background  and  revisions  to  the 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21. 1980.  Federal  Register  (45  FR  77017). 
Subsequent  actions  concerning 
proposed  amendments  are  codified  at  30 
CFR  925.10.  925.12,  925.15,  and  925.16. 

n.  Submission  of  Amendment 

On  January  12, 1989.  Missouri 
submitted  proposed  regulations  to  OSM 
as  an  amendment  to  its  approved 
regulatory  program  (Administrative 
Record  No.  MO-410).  The  proposed 
regulations  would  amend  Chapters  2.  3, 
5,  6,  7,  and  8  of  Division  40— Land 
Reclamation  Commission.  Title  10 — 
Department  of  Natural  Resources,  of  the 
Missouri  Code  of  State  Regulations 
(CSR), 

The  amendment  proposed  by  Missouri 
responds  to  (1)  a  June  11, 1988,  letter 
from  OSM  (Administrative  Record  No, 
MO-295)  sent  in  accordance  with  30 
CFR  part  732  requiring  certain 
provisions  of  the  State  program  to  be 
updated  for  consistency  with  the 
Federal  regulations  through  July  1, 1983. 
(2)  a  January  30, 1988.  letter  from  OSM 
(Administrative  Record  No.  MO-351) 
sent  in  accordance  with  30  CFR  part  732 
concerning  the  adequacy  of  Missouri's 
alternative  bonding  system,  and  (3)  a 
required  program  amendment  at  30  CFR 
925.16{1)(1).  Additionally,  Missouri 
proposes  to  revise  provisions  at  its  own 
initiative. 

Missouri  proposes  to  revise:  10  CSR 
40-3.040  sections  (1),  (3),  (4),  (6)  through 
(13)  along  with  10  CSR  40-3.200  sections 
(3).  (4),  and  (6)  through  (12)  concerning 
Surface  and  Underground  Requirements 
for  Protection  of  the  Hydrologic  Balance; 
10  CSR  40-3.060(1)  along  with  10  CSR 
40-3.220(1)  concerning  Surface  and 
Underground  Requirements  for  the 
Disposal  of  Excess  Spoil;  10  CSR  40- 
3.080  sections  (1),  (2),  (4),  (10),  and  (11) 
along  with  10  CSR  40-3.230  sections  (1), 
(2),  (4),  (10),  and  (11),  concerning  Surface 
and  Underground  Requirements  for  the 
Disposal  of  Coal  Processing  Waste:  10 
CSR  40-3.100(2),  Requirements  for  the 
Protection  of  Fish,  Wildlife,  and  Related 
Environmental  Values  and  Protection 
Against  Slides  and  Other  Related 
Damage;  10  CSR  40-3.110(6),  Regrading 
or  Stabilizing  Rills  and  Gullies;  10  CSR 
40-3.120  sections  (6),  and  (8)  along  with 
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10  CSR  40-3^0(8)  concerning  Surface 
and  Undefgrousd  SevegetalioB 
RequireflMnts;  10  CSR  40-3.280(1KC). 
General  Requijienients  for  Subsadeece 
Control;  10  CSX  40-&J3W  sedioBS  (Z). 
and  (3)  ooocemiog  Prohibitions  and 
Limitations  on  MiniBg  ifl  Certain  Arear 
10  CSR  4«-5i£0(4)  State  Dest^iatkn  ei 
Areas  Uneui^abk  for  Miniag;  Vi  CSR  40- 
6.060(4)(A)3,  Prime  Farmland 
Applicability;  10  CSR  40-7 JWl,  Bond 
Requiremenla;  10  CSR  40-71)21,  Duration 
and  Release  of  Reclamation  Liability;  W 
CSiR  40-7 X>31.  Permit  Scspension  a 
Revocation.  Bond  Forieiture.  and 
Authorization  to  Expend  Reclamation 
Fiuad  Monies;  10  CSR  40-7.041,  Form  and 
Administration  of  the  Coal  Mine  Land 
Reclamation  (CMLR)  Fund;  and  10  CSR 
40-8.010  (1)(A)59  and  (1)(A)79, 
Definitions. 

The  Director  annrmnced  receipt  of  the 
proposed  amendment  in  the  February 
10, 1989.  FederaJ  Register  (54  ¥R  &423) 
and.  in  the  same  BOtice,  opened  the 
public  comment  period  and  provided  aa 
opportunity  for  a  public  hearing  on  the 
ameodmest's  substantive  adequacy.  No 
public  comments  were  received  by 
March  13, 1968.  the  close  of  the  comotent 
period.  The  public  kearixig.  scheduled 
for  March  7, 19t9.  was  not  held  because 
no  one  requested  an  opportunity  to 
testify. 

Following  a  thorough  review  of  the 
proposed  amendment,  OSM  notified 
Missouri  on  jane  5, 1989,  of  its  concerns 
regarding  impowndments.  toxic  spoil, 
ccal  waste  disposal,  Dsh  and  wildlife, 
revegetation  success,  and  boockng 
(Administrative  Record  No.  MO-441). 
These  concerns  identified  provisions 
that  appeared  to  be  less  effective  then 
the  Federal  regulations. 

On  July  11. 1989,  Missouri  responded 
v^  ith  additional,  clarifying  information 
on  the  coal  waste  disposal  and  bont^ng 
concerns  (Administrative  Record  No. 
MO-448).  Missouri  also  informed  OSM 
that  it  plans  to  address  OSM's  other 
concerns  during  future  rule  makings. 

The  Director  announced  receipt  of  the 
additional  information  in  the  August  4. 
1989,  Fedecal  Register  (54  FR  32094)  and, 
in  the  same  notice,  reopened  live  puWtc 
comment  period  on  the  additional 
information's  adequacy.  No  public 
comments  were  received  by  Atigust  21. 
1989.  the  dose  of  the  comment  period. 

On  March  13. 1990.  Missouri  wrote  a 
letter  to  OSM  (Administrative  Record 
No.  MO-489)  requesting  that  tbe 
proposed  regulation  at  10  CSR  40- 
2.110(1  )(B)3  regarding  interim  program 
prime  farmland  performance 
requirements  be  withdrawn  from  the 
January  12. 1989.  submission.  Tbe 
Director  agreed  to  this  request 


III.  Director's  Fiadiiigs 

1.  Provisions  Not  Discussed 

Miasoari  proposes  revisions  to 
regulations  that  are  sabetaative  in 
natuj-e  and  contain  language 
substantiaiiy  identical  to  the 
corresponding  Federal  re^ilatiana.  The 
Director,  therefore,  finds  that  tbese 
proposed  revisions  to  Mttsoori's 
regulations  are  no  less  effective  tfaaa  tbe 
correspaadii^  Federal  raguiabans.  The 
approved  State  regi^tioas  are 
identified  m  the  Fe<kral  regul8:tions  at 
30  CFR  925.15 — Approval  of  regulatory 
program  amendments. 

2.  10  CSR  4Q-3.04Q{4)CBi3  and  40- 
3.200(4MB)3.  Stream  Channel  Diversions 

The  State  regulations  at  «)  CSR  40- 
3.040(4)(B)3  and  4O-3.20O(4KB)3  require 
that,  when  stream  flow  is  allowed  to  be 
diverted,  tke  stream  channel  diversion 
shall  be  designed,  constrocted,  and 
removed  in  accordance  witfc  criteria 
detailed  in  subparagraf^  1  and  2. 
Missouri  proposes  to  revise  paragraphs 
(B)  by  addmg  subparagraphs  3,  0»at 
would  require  the  design  and 
construction  of  all  stream  channel 
diversions  on  perennial  and  intermitlent 
streams  to  be  certified  by  a  qualified 
registered  professional  engineer. 

The  Federal  regulatioHS  M  30  CFR 
816.43(bH4)  and  817.43tb)(4)  also  require 
a  certification,  bnt  additionally  require 
the  design  and  construction  of 
diversions  to  be  certified  as  meeting  the 
performance  standards  of  the  Federal 
regulations  at  30  CFR  816.43  and  817.43 
(dh'ersions)  and  any  design  criteria  set 
by  the  regulatory  authority.  Missouri's 
proposed  revisions  would  not  require 
certification  of  the  design  and 
const.'^ction  of  diversions  to  meet 
performance  standards  comparable  to 
the  Federal  regulations  at  30  CFR  816.43 
and  817.43  and  any  design  criteria  set  by 
the  regulatory  authority. 

The  Director  finds  that  Missouri's 
proposed  revisions  to  10  CSR  40- 
3.040(4)(fi]3  aad  40-3.200(4)(B}3 
concerning  certification  of  stream 
channel  diversions  do  not  render  the 
Slate  regulations  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.43(b)(4)  and  817.43(bK4)-  However, 
the  Director  is  requiring  Missouri  to 
further  amend  its  program  to  provide 
that  the  design  and  construction  of 
stream  chaanel  diversions  be  certified 
as  meeting  aU  design  criteria  set  by  the 
regulatory  authority  a»d  the  counterpart 
Federal  regulations  at  30  CFR  816.43  and 
817.43  in  order  to  be  no  less  effective 
than  the  counterpart  Federal 
regulations. 


3.  10  CSR  40~3M0f6XV  and  •**- 
3.200(6MT).  Sedmtentoiion  Woruk 

The  State  regulations  at  10  CSR  40- 
3.040(6)(T)  and  40-3.20016)(T)  discuss 
inspection  requirements  ior  sediment 
ponds.  AU  ponds  shall  be  exaouned  for 
structural  weakness,  erosion,  aad  ether 
hazardous  coaditiont,  and  reports  of 
modifications  shall  be  made  to  the 
director.  When  approred  in  the  permit 
and  frfaa,  ponds  not  sufficient  sixe  to  be 
regulated  by  the  Mine,  Safety,  and 
Health  Admimstratwa  (MSHA)  at  30 
CFR  77.2ia(a)  sbail  be  examined  foor 
times  per  year.  Missouri  proposes  to 
revise  »<i>paTafrapfae  {T)  by  deleting  the 
entire  paragraf»h.  thus  affecting  three 
requirements.  First,  the  reqaired 
examination  for  structural  weakness, 
erosion,  and  other  hazardous  conditions 
would  t»e  eliminated  here,  but  added  to 
10  CSR  40-3.i40(l{>Kl)5  and  4i>- 
3.200(10^1)5.  Fiadiiig  number  5  of  this 
rule  discusses  thia  aspect  of  the 
proposed  revision.  Second,  the  retjuued 
reportii^  (A  modifications  would  be 
eliminated  except  for  W  CSR  40- 
3.040(10)n)  and  40-3.200(  WKI)  vrhich 
contain  an  annual  reporting  requiresTeut 
for  ponds  of  sufficient  size  to  be 
regulated  by  MSHA.  And,  third,  the 
quarterly  examination  for  ponds  not  of 
sufficient  size  to  be  regulated  by  MSHA 
would  be  ^minated. 

The  Federal  regulations  that  address 
protectioB  <rf  the  faydroiogic  balance  at 
30  CFR  81«.49(a)(ll)  aad  8a7.49(a)(11"j  do 
not  require  sedanent  pood  aKKiifications 
to  be  reported  to  the  regulatory 
authority.  They  do.  however,  require 
that  all  ponds,  inchiding  tiroae  not  of 
suffxient  size  to  be  reguteted  by  MS*iA. 
be  exaanned  at  least  quarterly  by  a 
qualified  persoa  designated  by  the 
operator  for  appearance  orf  structaral 
weakness  and  other  hazardous 
conditions.  Since  the  Federal  regulaucms 
addnessing  the  protectian  of  the 
hydrologic  balance  do  not  require 
reporting  of  modificationa.  Missouri's 
proposed  revisions  to  delete  the 
requirement  do  not  make  thetf 
regulations  less  effective  than  the 
Federal  requirements.  However. 
Missouri  s  proposed  revisions  to  delete 
quarterly  examination  requirements  of 
ponds  not  of  sufficient  size  to  be 
regulated  by  MSILA  do  make  its 
requirements  less  effective  than  the 
Federal  regulations. 

The  Director  frnda  that  the  proposed 
deletion  of  parap-aphs  10  CS*  40- 
3.040{6KT)  aad  40-3.2001 6t(T)  coaceming 
sedimentation  pond  inspections  make 
Missouri's  reflations  less  effective  than 
the  Federal  regulations  at  30  CFR 
ai6.49(a)(ll)  and  8l7.49(attn)  and  is  not 
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approving  ihe  language  deletion  to  the 
extent  that  it  would  not  require  all 
impoundments  to  be  examined  at  least 
quarterly  by  a  qualified  person 
designated  by  the  operator  for 
appearance  of  structural  weakness  and 
other  hazardous  conditions.  The 
Director  is  requiring  Missouri  to  amend 
its  program  to  provide  this  requirement. 

4  10  CSR  4O-3.04O(10)(G)  and  40- 
3.20O(10)(C).  Permanent  and  Temporary 
Impoundments 

The  State  regulations  at  10  CSR  40- 
3.040(9)(F)  and  40-3.200(9)(F)  require  all 
dams  and  embankments  meeting  the 
size  or  other  criteria  of  30  CFR  77.216(a) 
to  be  routinely  inspected  by  a  qualified 
registered  professional  engineer  or  by 
someone  under  the  supervision  of  a 
qualified  registered  professional 
engineer,  in  accordance  with  30  CFR 
77.21&-3.  Missouri  proposes  to  revise 
subparagraphs  (9)(F1  by  recodifying  the 
subparagraphs  to  (10](G)  and  adding  the 
requirement  that  the  professional 
engineer  or  specialist  be  experienced  in 
the  design  and  construction  of 
impoundments.  Inspections  would  have 
to  be  made  regularly  during 
construction,  upon  completion  of 
construction,  and  at  least  yearly  until 
removal  of  the  structure  of  release  of  the 
performance  bond. 

The  Federal  regulations  at  30  CFR 
616.49(a)(10)(i)  and  817.49(a)(10](i) 
require  all  permanent  and  temporary 
impoundments  to  be  inspected  by  a 
qualified  registered  professional 
engineer  or  other  qualified  professional 
specialist,  under  the  direction  of  the 
professional  engineer.  Inspections  shall 
be  made  regularly  during  construction, 
and  at  least  yearly  until  removal  of  the 
structure  or  release  of  the  performance 
bond.  Missouri's  proposed  revisions 
would  place  requirements  for 
inspections  only  on  impoundments 
meeting  the  size  or  other  criteria  of  30 
era  77.218(a),  whereas,  the  Federal 
regulations  require  inspections  on  all 
impoundments. 

The  Director  finds  that  the  proposed 
revisions  to  10  CSR  40-3.040(10)(G)  and 
4O-3.20O(10)(G)  concerning  inspection  of 
impoundments  meeting  the  requirements 
of  30  CFR  77.216(a)  do  not  render  the 
State  regulations  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.49(a)(10)(i)  and  817.49(a)(10)(i). 
However,  the  Director  is  requiring 
Missouri  to  amend  its  program  to 
provide  that  all  permanent  and 
temporary  impoundments  be  inspected 
in  accordance  with  the  comparable  ^ 
State  performance  standards  of  those 
Federal  regulations  at  30  CFR 
816  49(a)(10)(i)  and  817.49(a)(10)(i). 


5.  10  CSR  40-3.040(101(1)  and  40- 
3.200(10)(I).  Permanent  and  Temporary 
Impoundments 

The  State  regulations  at  10  CSR  40- 
3.040(9)(H)  and  40-3.200(9)(H)  require 
impoundments  of  sufficient  size  to  be 
regulated  by  MSHA  to  be  certified  by  a 
qualified  registered  professional 
engineer  as  having  been  constructed 
and/or  maintained  to  comply  with  the 
requirements  of  (9)(H).  Impoundments 
not  of  sufficient  size  to  be  regulated  by 
MSHA  must  be  certified  by  a  qualified 
registered  professional  engineer. 
Missouri  proposes  to  revise  paragraphs 
(8)  and  (9)  by  recodifying  the  paragraphs 
to  (9)  and  (10).  respectively,  in  order  to 
add  regulations  concerning  other 
treatment  facilities  at  paragraphs  (7). 
Additionally,  Missouri  proposes  to 
recodify  the  subparagraphs  (9)  (A) 
through  (H)  to  (10)  (B)  through  (I)  in 
order  to  add  regulations  concerning  new 
impoundment  requirements  at 
subparagraphs  (A).  Essentially,  Missouri 
would  revise  its  regulation  codification 
without  revising  the  reference  to  (9)(H) 
within  the  text  of  the  regulation.  The 
reference  to  (9)(H)  would  now  pertain  to 
the  section  on  acid-  and  toxic-forming 
spoils  where  there  is  no  paragraph  (H). 
rather  than  the  section  on  permanent 
and  temporary  impoundments  at  (10)(I). 
Missouri  also  proposes  to  revise  the 
regulations  at  recodified  (10)(I)  by 
adding  that  certification  of  MSHA 
regulated  impoundments  be  done  during 
construction,  and  that  certification 
reports  include  aspects  of  the  dam 
stability  including  structural  weakness, 
erosion,  and  other  hazardous  conditions. 

The  Federal  regulations  at  30  CFR 
816.49(a)(10)(ii)  and  817.49(a)(10)(ii) 
require  all  impoundments  to  be  certified 
as  having  been  constructed  and/or 
maintained  as  designed  and  in 
accordance  with  the  approved  plan  and 
Chapter  VII  of  OSM's  regulations  for 
surface  and  underground  coal  mining 
operations.  The  certification  report  shall 
include  discussion  on  any  appearances 
of  instability,  structural  weakness  or 
other  hazardous  condition,  depth  and 
elevation  of  any  impounded  waters, 
existing  storage  capacity,  any.existing 
or  required  monitoring  procedures  and 
instrumentation,  and  any  other  aspects 
of  the  structure  affecting  stability. 

Missouri's  proposed  regulations  are 
deficient  in  three  areas.  First,  the  State 
regulations  continue  to  reference 
paragraph  (9)(H)  that,  with  its  regulation 
recodification,  no  longer  exists. 
However,  State  regulations  should 
additionally  require  that  impoundments 
be  certified  in  accordance  with  the 
surface  coal  mining  regulations  or,  its 
Title  10  CSR,  Division  40  regulations,  not 


just  a  sub-part  of  Division  40  such  as 
(9)(H).  Second,  the  proposed  State 
regulations  would  make  a  distinction 
between  impoundments  regulated  by 
MSHA  and  those  not  regulated  by 
MSHA.  The  proposed  State  regulations 
would  only  require  impoundments 
regulated  by  MSHA  to  meet  certification 
reporting  requirements,  whereas  the 
Federal  regulations  require  all 
impoundments  to  meet  the  certification 
reporting  requirements.  Third,  the  State 
regulations  do  not  contain  the  phrase 
"as  designed  and  in  accordance  with  the 
approved  plan"  as  is  required  in  the 
Federal  regulations.  This  would  allow 
impoundments  to  be  certified  that  have 
not  been  constructed  and/or  maintained 
as  designed  and  in  accordance  with  the 
approved  plan. 

The  Director  finds  that  the  proposed 
revisions  to  10  CSR  40-3.040  (9)(H) 
recodified  to  (10)(I)  and  40-3.200  (9)(H) 
recodified  to  (10)(I)  concerning 
sedimentation  pond  certifications  are 
less  effective  than  the  Federal 
regulations  at  30  CFR  816.49(a)(10)(ii) 
and  817.49(a)(10)(ii)  and  is  not  approving 
the  proposed  changes.  The  Director  is 
requiring  Missouri  to  amend  its 
regulations  to  require  that  all 
impoundments  be  certified  as  having 
been  constructed  and/or  maintained  as 
designed  as  in  accordance  with  the 
approved  plan  and  10  CSR  Division  40. 

6.  10  CSR  40-3.060(1  )(H).  and  40- 
3.220(1  )(H),  Disposal  of  Excess  Spoil 

The  State  regulations  at  10  CSR  40- 
3.060  and  40-3.220  detail  requirements 
for  handling  excess  spoil.  Missouri 
currently  does  not  have  any  provisions 
that  require  special  handling  of  acid, 
toxic,  or  combustible  spoil  materials. 
Missouri  proposes  to  add  paragraphs 
(1)(H)  that  would  require  excess  spoil 
that  is  acid-  or  toxic-forming  or 
combustible  to  be  adequately  covered  or 
treated  to  control  the  impact  on  surface 
and  ground  water,  to  prevent  sustained 
combustion,  and  to  minimize  adverse 
effects  on  plant  growth  and  the 
approved  postmining  land  use. 

The  Federal  regulations  at  30  CFR 
816.71(e)(5)  and  817.71(e)(5)  require 
excess  spoil  that  is  acid-  or  toxic- 
forming  or  combustible  to  be  adequately 
covered  with  nonacid.  nontoxic  and 
noncombustible  material  or  treated  to 
control  the  impact  on  surface  and 
ground  water  in  accordance  with  30  CFR 
816.41  and  817.41,  to  prevent  sustained 
combustion,  and  to  minimize  adverse 
effects  on  plant  growth  and  the 
approved  postmining  land  use. 

Missouri's  proposed  revisions  would 
add  a  requirement  concerning  the 
handling  of  acid-  or  toxic-forming  or 
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combustible  excess  spoil  that  is 
identical  to  part  of  the  Federal 
requirements;  however,  the  proposed 
revisions  would  not  require  nonacid. 
nontoxic  and  noncombustible  material 
to  be  used  as  the  cover  material. 
Additionally,  the  proposed  revisions 
would  not  require  the  impact  on  surface 
and  ground  water  to  be  controlled  in 
accordance  with  the  required  State 
counterparts  to  30  CFR  818.41  and 
817.41. 

The  Director  finds  that  the  proposed 
revisions  to  10  CSR  40-3.060(1  )(H)  and 
40-3.220(1  )(H)  concerning  the  handling 
of  acid-  or  toxic-forming  or  combustible 
excess  spoil  do  not  render  the  State 
regulations  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.71(e)(5)  and  817.71(e)(5).  However, 
the  Director  is  requiring  Missouri  to 
amend  its  program  to  require  excess 
spoil  that  is  acid-  or  toxic-forming  or 
combustible  be  adequately  covered  with 
nonacid,  nontoxic,  and  noncombustible 
material,  or  treated  to  control  the  impact 
on  surface  and  ground  water  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  818.41  and  817.41. 

7.  10  CSR  40-3.080(10)(B)  and  10  CSR 
3.230(10)(B),  Disposal  of  Coal  Processing 
Waste 

The  State  regulations  at  10  CSR  40- 
3.080(10)(B)  and  10  CSR  40-3.230(10){B) 
allows  diversions  that  carry  runoff  from 
areas  above  disposal  facilities  or  runoff 
from  the  surface  of  such  facilities  to  be 
designed  to  carry  the  peak  runoff  from  a 
one  hundred  (lOO)-year.  twenty-four 
(24)-hour  precipitation  event.  In  its  June 
11, 1986.  letter  to  Missouri,  OSM  noted 
that  the  24-hour  duration  specified  in 
Missouri's  regulation  could  be  retained 
if  the  State  can  demonstrate  that  the 
peak  runoff  from  this  event  will  equal  or 
exceed  that  from  the  100-year,  6-hour 
event  as  specified  in  the  counterpart 
Federal  regulations  at  30  CFR  816.84(d) 
and  817.84(d).  In  a  July  11. 1989.  letter 
(Administrative  Record  No.  MO-449) 
Missouri  provided  statistics  of  the  U.S. 
Weather  Bureau.  Technical  paper  #40. 
to  substantiate  its  position  that  a  100- 
year.  24-hour  event  produces  a  greater 
peak  flow  than  a  100-year.  6-hour  event 
in  Missouri's  geographical  location. 
OSM's  review  concurred  with  the 
statistics  provided  in  that  paper. 
Based  on  this  information,  the 
Director  finds  that  Missouri's 
requirement  for  a  100-year,  24-hour 
precipitation  design  event  at  10  CSR  40- 
3.080{10)(B)  and  10  CSR  40-3.230(10){B) 
is  no  less  effective  than  the  Federal 
regulation  requirements  for  a  100-year, 
6-hour  event  at  30  CFR  816.84(d)  and 
817.84(d)  and  is  approving  Missouri's 
use  of  its  design  criteria. 


8.  10  CSR  40-3.100(2),  Endangered  and 
Threatened  Species 

The  State  regulations  at  10  CSR  40- 
3.100(2]  detail  reporting  and  consultation 
requirements  for  threatened, 
endangered,  or  other  protected  species. 
Missouri  proposes  to  revise  paragraph 
(2)  by  adding  the  requirement  that  no 
surface  mining  activity  shall  be 
conducted  which  is  likely  to  jeopardize 
the  continued  existence  of  endangered 
or  threatened  species  listed  by  the 
Missouri  Department  of  Conservation 
and  the  U.S.  Fish  and  Wildlife  Service  or 
which  will  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat  of  such  species  in 
violation  of  the  Endangered  Species  Act 
(16  U.S.C.  1531). 

The  Director  finds  that  the  State's 
proposed  revisions  to  its  surface  mining 
regulations  concerning  endangered  and 
threatened  species  at  10  CSR  40-3.100(2) 
are  no  less  effective  than  the  Federal 
regulatipns  at  30  CFR  816.97(b)  and,  in 
part,  satisfies  a  required  program 
amendment  placed  on  the  Missouri 
program  at  30  CFR  925.16(b)(1). 
However.  Missouri  failed  to  address  a 
required  program  amendment  as  it 
applies  to  the  State's  underground 
regulations.  Therefore,  the  required 
program  amendment  at  30  CFR 
925.16(b)(1)  will  be  modified  to  require 
Missouri  to  amend  its  underground 
mining  regulations  to  be  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  817.97(b). 

9.  10  CSR  40-3.110(6).  Regrading  or 
Stabilizing  Rills  and  Gullies 

The  State  regulations  at  10  CSR  40- 
3.110(6)  detail  requirements  for  the 
regrading  or  stabilizing  of  rills  and 
gullies.  Missouri  proposes  to  revise 
paragraph  (6)  by  adding  a  limitation  that 
only  rills  and  gullies  deeper  than  9 
inches  "which  either  (1)  disrupt  the 
approved  postmining  land  use  or  the  re- 
establishment  of  the  vegetative  cover,  or 
(2)  cause  or  contribute  to  a  violation  of 
water  quality  standards  for  receiving 
streams."  shall  be  filled,  graded,  and 
topsoiled.  Additionally,  Missouri 
proposes  to  revise  the  same  regulations 
by  adding  a  topsoiling  requirement  for 
the  repair  of  all  rills  and  gullies. 

The  Federal  regulations  at  30  CFR 
816.95(b)  require  rills  and  gullies  that 
form  in  areas  having  been  regraded  and 
topsoiled  and  that  either  (1)  disrupt  the 
approved  postmining  land  use  or  the  re- 
establishment  of  the  vegetative  cover,  or 
(2)  cause  or  contribute  to  a  violation  of 
water  quality  standards  for  receiving 
streams  shall  be  filled,  regraded.  or 
otherwise  stabilized;  topsoil  shall  be 


replaced;  and  the  areas  shall  be 
reseeded  or  replanted. 

The  Director  finds  that  the  proposed 
revisions  to  10  CSR  40-3.110(6) 
concerning  rills  and  gullies  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.95(b).  The  Director  is  also 
removing  a  required  program 
amendment  placed  at  30  CFR 
925.16(1)(1)  that  required  Missouri  to 
amend  its  program  at  10  CSR  40-3.110(6) 
to  require  the  replacement  of  lost  topsoil 
during  stabilization  of  rills  or  gullies. 

10.  10  CSR  40-3.120(6)  and  40-3.270(6}, 
Revegetation  Requirements 

(a)  10  CSR  40-3.120(6)(A)  and  40- 
3.270(6)(A) 

The  Stale  regulations  at  10  CSR  40- 
3.120(6)(A)  and  4O-3.270(6)(A)  require 
success  of  revegetation  to  be  measured 
by  techniques  approved  in  the  p'irmit 
and  plan  after  consultation  with 
appropriate  State  and  Federal  agencies. 
Missouri  proposes  to  revise  paragraphs 
(A)  by  replacing  the  phrase  "approved 
in  the  permit  and  plan  after  consultation 
with  appropriate  State  and  Federal 
agencies"  with  "statistically  vahd 
techniques  and  in  accordance  with 
guidelines  established  by  the  Director 
and  referenced  under  (6)(B)2  of  this 
rule."  Essentially,  Missouri's  changes 
would  base  revegetation  success 
evaluation  on  statistically  valid 
techniques  and  State  guideUnes  rather 
than  the  applicant's  permit. 

The  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  require 
standards  for  success  and  statistically 
valid  sampling  techniques  for  measanng 
success  to  be  selected  by  the  regulatory 
authority  and  included  in  an  approved 
regulatory  program. 

The  Director  finds  that  Missouri's 
proposed  revisions  to  10  CSR  40- 
3.120(6)(A)  and  4O-3.270(6)(A)  that 
require  revegetation  success  be  based 
on  guidelines  rather  than  the  applicant's 
permit  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.116(a)(1)  and  817.116(a)(1)  and  is. 
therefore,  approving  them.  However, 
prior  to  implementation,  the  Director 
must  review  and  approve  the  guideline 
standards  for  success  and  statistically 
valid  sampling  techniques  for  measuring 
success. 

(b)  10  CSR  40-3.120(6)(B)2.A,  B,  C,  D.  E. 
and  F  and  4O-3.270(6)(B)2.A.  B.  C.  D.  E, 
and  F 

The  State  regulations  at  10  CSR  40- 
3.120(6)(B)2  and  40-3.270l6)(B)2  detail 
revegetation  success  standards  for 
different  land  uses.  Missouri  proposes  to 
revise  subparagraphs  A,  B.  C.  D.  E.  and 
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F  by  adding  a  raqmrement  at  the  end  of 
each  sub-paragraph  that  directs  the 
standard  for  measuring  perfomiance  to 
be  in  accordrance  with  the  applicable 
criteria  contained  ia  the  poiicy  adopted 
by  the  Land  Redamatian  CommiMion 
(LRC). 

The  Federal  regulations  at  30  CFR 
816.1ie(b)  and  ei7.11B(b)  also  provide 
detailed  revegetation  success  standards 
for  different  land  uses,  but  do  not 
reference  criteria  for  measurement  and 
performance.  This  requirement  mstead 
is  planed  at  30  CFR  816.116(a)  and 
817.lie(a)  as  an  ail  inclusive 
requirement  for  all  land  uses  and  to  be 
selected  by  the  regulatory  authority  and 
included  in  the  approved  regulatory 
program. 

The  Director  finds  that  the  proposed 
revisions  to  10  CSR  40-3.120(6)(B)2.A.  B. 
a  D.  E.  and  F  and  40-3.270(6MB)2A.  B, 
C.  D.  E.  and  F  concerning  the  need  to 
meet  LRC  policy  on  revegetation  criteria 
is  not  inconaislent  with  Federal 
regulation  lequirejnents  at  30  CFR 
616.110  and  817.116  and  is.  therefore, 
approving  them.  However,  these 
revisions  cannot  be  UDi>lemented  until 
the  Director  reviews  and  approves  the 
guidelines  as  discussed  in  finding  10(a) 
of  this  rule. 

11.  WCSR  40-3.120(ftffDI.  Reclamation 
Schedule 

The  State  regulations  at  10  CSR  40- 
3.120(8)  detail  reclamation  time  tables 
and  variances  from  those  timetables. 
Missouri  proposes  to  revise  paragraph 
(8)  by  adding  subparagraph  (D).  This 
subparagraph  would  require  the 
permittee  to  report  to  the  regulatory 
authority  the  status  of  reclamation  on  all 
of  his  operations  as  of  January  1  of  each 
year.  It  details  11  narrative  and  map 
items  required  to  be  in  the  report. 

There  are  no  counterpart  Federal 
regulations  requiring  rabmittal  of  an 
annual  report  detailing  the  permittee's 
reclamation  status.  However,  the 
Director  finds  that  Missouri's  proposed 
revisions  would  add  reporting 
requirements  that  the  State  has 
determined  to  be  necessary  in  order  to 
efficiently  adnrinister  its  program.  Since 
such  reports  are  not  inconsistent  with 
the  Federal  regulations  the  Director  is 
approving  Missouri's  proposed  revision 
at  10  CSR  40-3.120(8)(D). 

12.  10  CSR  40-6.060(4j(Aj3  Permanent 
Program  Prtme  Farmland  Performance 
RequiremenlB 

The  Slate  regulation  at  10  CSR  40- 
6  n60(4)(A)(3)  details  the  requirements 
that  an  applicant  must  meet  in  order  to 
le  exempted  from  the  prime  fannland 
(PFL)  performance  standards, 
fculipanigraph  (4)(A)3  requires  the 


applicant  to  submit  a  plan,  and  any 
supportive  data  reqinred  by  the 
regulatory  authority,  outlining  the 
proposed  procedures  to  meet  the 
equivalent  productrve  capacity  of  the 
exempted  PFL  soils.  Missouri  proposes 
to  re\'ise  the  subparagraph  by  deleting 
the  word  "equivalent "  and  replacing  the 
phrase  "the  exempted  PFL  sofls"  with 
the  phrase  "the  intended  land  use  as 
declared  in  the  permit  as  per  10  CSR  40- 
3.120."  The  revisions  would  require 
information  from  the  applicant  on  how 
the  productive  capacity  of  the  permit's 
intended  land  use  for  exempted  PFL 
soils  would  be  met. 

The  Federal  regulations  at  30  CFR 
785.17(a)  detail  the  requirements  that  an 
applicant  must  meet  in  order  to  be 
exempted  from  the  PFL  performance 
standards.  They  do  not,  however. 
require  that  a  specific  plan  for  meeting 
the  pofltmining  productive  capacity  be 
submitted  in  order  for  an  applicant  to  be 
exempted  from  the  PFL  jjerforroance 
standards.  However,  the  Director  finds 
that  Missouri's  additional  requirement 
for  submittal  of  a  plan  by  the  applicant 
is  not  in  conflict  with  or  inconsistent 
with  the  Federal  regulations  regarding 
PFL  exemption  The  Director  is  therefore 
approving  .Missouri  s  proposed  revisions 
to  10  CSR  40-6.06G(4)(A)3. 

13.  10  CSR  40-7.  Bonding 

On  May  8.  1984,  under  the  authority  of 
30  CFR  BOO.ll(e),  OSM  approved  an 
alternative  bonding  system  for  Missouri 
(49  FR  29478) 

On  January  30,  1986.  pursuant  to  30 
CFR  732.17.  OSM  notified  Missouri  that 
it  must  (1)  correct  deficiencies  in  its 
alternative  bonding  system,  and  (2) 
outline  plans  to  reclaim  the  backlog  of 
forfeiture  sites  (Administrative  Record 
No  Mo-351).  OSM's  letter  indicated  that 
Missouri's  alternative  bonding  system 
no  longer  met  the  requirement  of  30  CFR 
800.11(eKl)  to  "assure  that  the 
regulatory  authority  will  have  sufficient 
resources  to  complete  the  reclamation 
plan  for  any  areas  which  may  be  in 
default  at  any  time." 

Missouri  responded  with  the  submittal 
of  five  separate  amendments  that 
addressed  various  components  of  its 
bonding  program  Two  of  the 
amendments  were  approved  by  the 
Director  as  adequate  partial  responses 
to  the  January  30,  1966.  letter.  The  three 
remaining  submittals  are  now  being 
combined  into  a  single  future 
rulemaking  action.  Following  is  a 
summary  of  the  five  amendment 
responses  by  Missouri 

Missouri's  first  response  was  to  (1) 
enact  statutory  and  regulatory  changes 
that  increased  the  bonding  amount  from 
$500  per  acre  to  $2,500  per  acre  for  the 


performance-bondiBg  portion  of  the 
system  and  to  12)  increase  the  ceiling  of 
the  Coal  Mine  Land  Redamatian 
(CMLR)  fund  fro«  $3  miRion  to  $7 
million.  OSM  approved  this  amendment 
as  an  "adequate  partial  response"  and 
published  notice  of  this  approval  in  the 
February  26. 1B88,  Federal  Register  (53 
FR  5786). 

Missouri's  second  response  was  to 
enact  statutory  changes  that  increased 
the  performance  bonding  amount  from 
$2,500  per  acre  up  to  $10,000  per  acre  for 
coal-preparation  areas.  The  Director 
also  approved  this  amendment  as  "an 
adequate  partial  response"  and 
published  notice  of  this  approval  in  the 
October  31. 1988.  Federal  Register  (53  FR 
43866). 

Missouri's  third  response  was  to  enact 
regulatory  changes  that  would  require 
the  minimum  amount  of  bond  applied  to 
a  single  mine  to  be  $10,000.  This 
amendment  was  submitted  to  OSM  for 
approval  on  March  18, 1988, 
(Administrative  Record  NJo.  MO-371) 
and  is  being  combined  with  other 
submittals  for  a  future  rulemaking 
decision  by  OSM. 

Missouri's  fourth  response  was  to 
enact  statutory  changes  at  Mo.  Rev. 
Stat,  sections  444.805(8)  (15),  and  (16): 
444.830.1:  444.950.1,  .2,  .3,  and  .4: 
444.960.1  and  .5:  and  444.965.1,  .2,  .3,  .4. 
.5,  and  .6  to  (1)  add  definitions,  (2)  allow 
a  permittee  to  post  a  full-cost 
performance  bond  rather  than 
participate  in  the  alternative  bonding 
system,  (3)  replace  the  alternative 
bonding  system's  term  "pit  reclamation  " 
with  the  term  "phase  I  reclamation",  (4) 
establishing  a  minimum  bond  for  mines 
of  1000  acres  or  less,  (5)  divide  the 
CMLR  fund  for  two  uses,  and  (6) 
increase  the  CMLR  fees  and  ceihng 
amounts.  This  amendment  was 
submitted  to  OSM  for  approval  on  July 
8, 1988  (Administrative  Record  No.  MO- 
388),  and  is  being  combined  with  the 
other  submittals  for  a  future  rulemaking 
decision  by  OSM. 

Missouri's  fifth  response  was  to  enact 
regulatory  changes  consistent  with  the 
five  statutory  sections  described  above. 
This  amendment  was  submitted  to  OSM 
for  approval  on  January  12, 1969.  as  part 
of  this  rulemaking  (Administrative 
Record  No.  MCMIO). 

Due  to  the  complexities  involved  with 
the  analyses  of  these  proposed 
revisions,  the  Director  is  deferring  his 
decision  on  the  adequacy  of  Missouri's 
alternative  bonding  .system  to  a  future 
rulemaking.  Thus,  a  future  rulemaking 
will  address  all  of  Missouri's  State 
program  amendments  concerning  its 
alternative  bonding  system 
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rv.  Public  and  Agency  Comments 

As  discussed  above,  the  Director 
solicited  public  comment  and  provided 
opportunity  for  a  public  hearing  on  the 
proposed  amendment.  No  public 
comments  were  received,  and  since  no 
one  requested  an  opportunity  to  testify 
at  a  public  hearing,  no  hearing  was  held. 
Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll).  comments 
were  also  solicited  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Missouri  program.  The 
Environmental  Protection  Agency  (EPA) 
commented  on  several  aspects  of  the 
proposed  amendment  (Administrative 
Record  Nos.  MCM21,  MCM33,  MO-455, 
MCM58  and  MO-474): 

In  its  April  5, 1989.  letter 
(Administrative  Record  No.  MO-433) 
EPA's  Washington.  D.C.  office  provided 
conditional  concurrence  to  the  State's 
proposed  amendment.  EPA  was 
concerned  that  all  diversions  allowed 
under  Missouri's  proposed  regulations  at 
10  CSR  40-3.040  and  4O-3.080  would  not 
necessarily  comply  with  the  applicable 
requirements  of  the  Clean  Water  Act 
(CWA),  In  a  July  5, 1989,  reply  to  EPA 
(Administrative  Record  No.  MO-444) 
OSM  provided  clarifying  State 
regulations  at  10  CSR  40-3.040  that 
requires  the  Missouri  program  to  meet 
all  Federal  and  State  water  quality 
statutes,  regulations,  standards,  or 
effluent  limitations.  Based  on  this 
additional  information.  EPA  provided  its 
concurrence  that  Missouri's  proposed 
regulation  did  meet  the  requirements  of 
CWA  (Administrative  Record  no.  MO- 
455). 

EPA's  Region  VII  office  provided 
separate  comments  in  a  February  27, 
1989.  letter  (Administrative  Record  No. 
MO-421).  One  comment  stated  that,  in 
addition  to  what  the  State  has  proposed 
at  10  CSR  4O-3.04O(4)(B)(3).  stream 
channel  diversions  must  be  certified  as 
being  designed  and  constructed  to  meet 
the  performance  standards  of  this  part 
and  any  design  criteria  set  by  the 
regulatory  authority.  In  response,  the 
Director  agrees  with  the  EPA  comment 
and,  as  addressed  in  finding  2  of  this 
rule,  will  require  Missouri  to  amend  its 
program  to  require  that  the  design  and 
construction  of  stream  channel 
diversions  be  certified  as  meeting  the 
performance  standards  of  the  Federal 
regulations  at  30  CFR  816.43  and  817.43 
and  any  design  criteria  set  by  the 
regulatory  authority. 

EPA  also  commented  that  the 
proposed  regulations  at  10  CSR  40- 
3.040(10)(G)  and  10  CSR  4O-3.200(10)(G) 
should  require  quarterly  examinations 
of  all  dams  and  embankments  for  all 
permanent  and  temporary 


impoundments.  The  Director  agrees  with 
the  EPA  comment  and,  as  addressed  in 
finding  3  of  this  rule,  will  not  approve 
the  proposed  regulation  revisions  to  the 
extent  that  they  do  not  require  that  all 
impoundments  be  examined  at  least 
quarterly,  by  a  qualified  person 
designated  by  the  operator,  for 
appearance  of  structural  weakness  and 
other  hazardous  conditions, 

EPA  also  expressed  concern  with  the 
definition  of  refuse  pile  at  10  CSR  40- 
8.010(79)  in  that  depressions  may  be 
allowed  on  top  of  the  refuse  piles,  and 
thus  "impound"  liquids.  In  response  to 
this  concern,  the  Director  notes  that 
Missouri  is  proposing  a  regulation  at  10 
CSR  40-8.010(1  )(A)59  that  defines  refuse 
pile  to  mean  a  surface  deposit  of  coal 
mine  waste  that  does  not  impound 
water,  slurry,  or  other  liquid  or  semi- 
liquid  material.  This  definition  is 
substantively  the  same  as  the  Federal 
regulation  definition  of  refuse  pile  at  30 
CFR  701.5  and  will  insure  that  refuse 
piles  will  not  be  allowed  to  impound 
liquids,  thus  satisfying  EPA's  concern, 

EPA  had  several  comments  relating  to 
Missouri's  proposed  bonding 
regulations.  As  discussed  in  finding  13, 
the  Director  is  deferring  his  decision  on 
the  adequacy  of  Missouri's  bonding 
system  to  a  future  rulemaking.  The 
Director  will  consider  EPA's  comments 
on  bonding  in  that  action. 

In  accordance  with  30  CFR 
732.17(h)(4),  comments  were  solicited 
from  the  State  Historic  Preservation 
Officer.  That  office  responded  with  no 
objections  to  the  proposed  revisions 
(Administrative  Record  No.  MO-419). 

V.  Director's  Dedsion 

Based  on  the  above  findings,  with  the 
exception  of  those  provisions 
concerning  regulations  determined  to  be 
less  effective  than  the  Federal 
regulations,  the  Director  is  approving  the 
proposed  amendment  submitted  by 
Missouri  on  January  12, 1989. 

The  Federal  regulations  at  30  CFR  part 
925  codifying  decisions  concerning  the 
Missouri  program  are  amended  to 
implement  this  decision.  This  approval 
is  contingent  upon  the  State's 
promulgation  of  the  proposed 
regulations  in  the  identical  form 
submitted  for  OSM's  review  and 
approval.  The  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  a  J 
to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA, 

The  Director  is  not  approving  the 
following  provisions  of  the  proposed 
amendments:  (1)  At  10  CSR  40- 


3.040(6)(T)  and  10  CSR  40-3.200(6)(Tl. 
concerning  quarterly  examination  of 
sediment  ponds  not  under  MSHA 
regulation  and  (2)  at  10  CSR  40- 
3.040(9)(H)  recodified  to  (10){I)  and  10 
CSR  40-3.200(9)(H)  recodified  to  (10)(I), 
concerning  certification  of  all 
impoundments  as  having  been 
constructed  and/or  maintained  as 
designed. 

The  Director  is  revising  the  required 
program  amendment  of  the  Federal 
regulations  at  30  CFR  925.16(b) 
concerning  endangered  and  threatened 
species  to  apply  only  to  the  underground 
regulations  of  the  Missouri  program.  The 
Director  is  also  removing  the  required 
program  amendment  at  30  CFR 
925.16(l)(l)  concerning  rills  and  gullies 
and,  is  deferring  his  decision  on  10  CSR 
40-7  concerning  bonding. 

The  Director  is  requiring  program 
amendments  at  30  CFR  925.16(d):  (1), 
Concerning  the  certification  of  stream 
channels  diversions  as  meeting  the 
applicable  performance  standards:  (2), 
concerning  the  quarteriy  examination  of 
sediment  ponds  by  a  qualified  person 
for  appearance  of  structural  weakness 
and  other  hazardous  conditions:  (3), 
concerning  inspection  of  all  permanent 
and  temporary  impoundments  even 
though  they  are  not  under  MSHA 
regulations;  (4),  concerning  certification 
of  all  impoundments  as  constructed 
and/or  maintained  as  designed;  and  (5). 
concerning  the  covering  of  acid-  or 
toxic-forming  or  combustible  excess 
spoil  to  control  impacts  of  surface  and 
ground  water  in  accordance  with  the 
hydrologic  protection  plan. 

W.  Effect  of  Director's  Dedsion 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary  of  the 
Lnterior.  Federal  regulations  at  30  CFR 
732.17(a)  require  that  any  alteration  of 
an  approved  State  program  must  be 
submitted  to  OSM  as  a  program 
amendment.  Federal  regulations  at  30 
CFR  732.17(g)  prohibit  any  unilateral 
changes  to  approved  State  programs. 
Thus,  any  changes  to  the  program  are 
not  enforceable  by  the  State  as  a  part  of 
the  approved  program  until  approved  by 
the  Director.  In  his  oversight  of  the 
Missouri  program,  the  Director  will 
recognize  only  statutes,  regulations,  and 
other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials,  and  will  require  the 
enforcement  by  Missouri  of  only  such 
provisions. 


IM 
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VII.  riwJBiil  DatonnAnatioD* 

/  Nertional Environmental  Policy  Act 

The  Secniary  has  dclermined  that, 
piiriuant  to  Mclion  702(d)  of  SMCRA.  30 
US.C.  12S2(d],  no  environmental  unpact 
ntatemenl  naed  be  prepared  for  this  rule 
making. 

2.  Executrn  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

Oa  |uly  12. 1064.  the  OfHce  of 
Mana^ienHiit  and  Budget  (OMB)  granted 
OSM  an  exaaftption  from  acctiosu  3,  4,  7, 
and  8  of  fixacotivt  Order  12291  for 
•ciioiM  directly  ralaled  to  approval  or 
condilkuud  approval  of  Stule  regulatory 
programa.  Accordingly'  ft^c  this  action, 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis. 
and  thia  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  the  Interior  has 
dftermined  that  this  rule  will  not  have  a 
significant  economic  eff('c;t  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flpxiliitity  Act  (5 

U.S.C.  emrt»«7.). 

This  role  wrill  not  impose  any  new 
requirements;  rather,  it  will  ensure  that 
exialing  requirements  established  by 
SMCRA  and  the  Federal  regulations  will 
be  met  by  the  State 

3  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  raqairaments  which  require 
approval  by  the  Ot>iB  under  44  U.S.C. 
3507 

List  of  8ub)ecH  in  M  CFR  Part  K5 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

[).iled.  December  20,  t'WO. 
Raymond  I.  Lowrie, 
AnukUint  Dtractor.  Weaieni  Support  Center 

For  the  reaaoaa  aet  out  in  the 
preumble,  title  30.  chapter  VII. 
8iibi.hapteT  T  of  the  Code  of  Federal 
Regulations  is  ameodiid  as  set  forth 
below. 

PART  92S— MISSOUffI 

1  The  authority  citation  of  part  92.') 
conliAiies  to  read: 

AutlMtrilr  30  li  S.C  lliin  t>t  aeq. 

2  Section  925.15  is  amended  by 
adding  paragraph  (m)  to  read 

S92S.tS    Apipwval  of  ra^iiatory  profram 
amendmaaU. 


(m)  With  the  excepUons  of  10  CSR  40- 
3  MO(fi)(T)  and  40-3.200(61(1),  that  are 
not  approved  to  the  extent  that  Missouri 
would  not  reqatre  all  m)p<iundments  to 
be  examined  at  leaat  quarterly  by  a 
(jiialifled  person  dt'si^natcd  by  the 


operiitur  for  appearance  of  structural 
weakneas  and  other  hazardous 
conditions,  and  lOCSR  40-3.mn(Hl(M) 
recodified  to  (101(1)  and  10  CSR  40- 
3.200(»)|H)  recodified  to  (10)(I) 
concerning  all  impoundments  to  be 
certified  as  having  been  constructed 
ana/ or  maintained  as  designed  in 
accordance  with  the  approved  plan,  the 
following  provisions  of  the  Missouri 
Code  of  State  Ke^iletions  (CSR)  as 
submitted  lo  OSM  on  January  12.  1969. 
are  approved  effective  |anu»ry  3.  1991 
10  CSR  40-3.040(1 1(B|.  (3HC).  (4)(B)3, 
(6HB).  (61(H).  (7)(A),(7)(B).(10)(A). 
(U)|(E).  (in)(C|,  (10)([).  (13)(A)l.and 
(13)(B|1.C  and  40- 3.200(1  )(B).  (31(H), 
(4|(B)3.  (6)(B).  (6)(H).  and  (7)(A),  (7)(B), 
(lOKAI.  (lOI(K).  (101(G),  (10)0).  (12)(A)1, 
and  (12MB11.C.  Surface  and 
Undergroumi  Requirements  for 
Protet  fion  of  the  Hydrdogic  Balance:  10 
CSR  40-3.WU(l)(B),  (IMF).  (1)(H).  and 
(IKM  and  46-3.220(1  )(B).  (11(F).  (1)(H), 
and  (1)(K|,  Surface  and  Underground 
KcqiiirementH  for  the  Disposal  of  Excess 
Spud.  10  CSR  4O-3.0e0(l)(C).  (2)(A). 
(4)(A1.  (4)(l)|,1.  (10)(B),  and  (11  )(D)  and 
4l^3  230(l)|C),  (2)(A).  (4)(A).  (4)(D)3. 
(lOKBI,  and  (11)(D).  Surface  and 
Underground  Requirements  for  the 
Disposal  of  Q)«l  Processing  Waste:  10 
CSR  40-3.100(2)  Requirements  for  the 
Protection  of  Fish.  Wildlife,  and  Related 
Environmental  Values  and  Protection 
Against  Slides  and  Other  Related 
Damage;  10  CSR  40-3.110(6),  Regrading 
or  Stabilizing  Rills  and  Giillie*;  10  CSR 
40-3.1 20(6)(  A).  (6)(B)a  A,  B.  C,  D,  E.  F, 
and  (B|(D)  and  40-3  270(6)(A),  (6)(B)2.A. 
B.  C,  D.  F..  and  F  Surface  and 
Underground  Revegelation 
Requirements;  10  CSR  40-3.280(1  )(C), 
General  Requirements  for  Subsidence 
Control:  10  CrSR  40-5.010(2)(C).  f2)(E), 
and  (3)(B)2,  Prohibitions  and  Limitations 
on  Mining  in  Certitin  Areas;  10  CSR  40- 
5.020(4)(Bn.  (4)(B)2,  (4)(B)4.  (4)fb)5, 
(4)(H16.  (4MC)1,  (4)(C)3,  (4)(c)4,  and 
(4)('C)5,  Slate  Designation  of  Areas 
Unsuitable  fi>f  Mining;  10  CSR  40- 
6.0fl0(4|(A|3.  Prime  Farmland 
Applic.ibility;  and  10  CSR  40- 
B010(1|(A)59  ami  (1)(A)79.  Definitions 
A  decision  on  the  following  provisions, 
also  submitted  as  part  of  the  [anuary  12, 
1989,  amemhrHjnt.  is  deferred  until  future 
rulemaking  (1)10  CSR  40-7.011.  Bond 
Requirements;  (2)  10  CSR  40-7  021. 
Duration  wnd  Release  of  Reclamation 
l.irtbiUty;  (3)  10  CSR  4O-7.031.  Permit 
Suspension  or  Revocation.  Bond 
Forfeiture,  and  Authorization  to  Expend 
Reclamation  Fund  Monies:  and  (4)  10 
CSR  40-7iM1,  Fonn  and  Administration 
of  the  Coal  Mine  Land  Reclamation 
(CM1.RI  Fund. 

3.  Section  925.16  is  amended  by 
revising  piimgraph  (b).  by  adding 


paragraph  fe)  and  by  removing  and 
reserving  paragraph  (I)  to  read: 

§  92S.  16    Required  program  ameodments. 
•         •         •         •         • 

(b)  By  March  4. 1991: 

(1)  To  be  consiatent  with  Ibe  Federal 
reguiulions  at  ai7.97(bl.  Mi&souri  must 
amend  its  program  at  10  CSR  40-3.250  to 
prohibit  surface  mining  activity  that  is 
likely  to  jeopardiae  the  continued 
existence  of  endangered  or  threatened 
specie*  bated  by  the  Secretary  or  that  is 
likely  to  result  ui  the  destruction  or 
adverae  modification  of  their  designated 
critical  habitats. 


(c)  By  March  4,  1991; 

(1)  To  be  consittent  with  the  Federal 
re>;iilutions  at  36  CFR  916.4.3(a)(4)  and 
817.4.3(a)(4).  Misiiouri  must  require  at  10 
CSR  40-3.040(4)  and  40-3.200(4)  the 
design  arKl  construction  of  stream 
channel  divcraioni  be  certified  as 
mc^etmg  the  comparable  Stale 
performance  atandarda  of  F'ederal 
regulations  at  30  CFR  816.43  and  §17.43 
and  any  design  criteria  set  by  the 
regulatory  authority. 

(2)  To  he  consistent  with  the  Federal 
regulations  at  30  CFR  816.49ta)(ll)  and 
817.49(a)(11).  Missouri  must  require  at  10 
CSR  40-3.040(6)  and  40-3.200(6)  that  all 
impoundments  be  examined  at  leaat 
quarterly  by  a  qualdied  peraon 
designated  by  the  operator  for 
appearance  of  structural  weakness  and 
other  hazardous  conditions. 

(3)  To  be  consistent  with  the  Federal 
regulations  at  30  CFR  816.49(a)(10)(i) 
and  817.49(a)(10)(i),  Missouri  must 
require  at  10  CSR  40-3.040(10)  and  40- 
3.2(XX10)  that  all  permanent  and 
temporary  impoundments  be  inspected 
in  accordance  wrilh  the  comparable 
State  performance  standards  of  the 
Federal  regulations  at  30  CFR 
ni6.49(a)(10)(i)  and  B17.49(ar(10)(i). 

(4)  To  be  consistent  with  the  Federal 
regulations  at  30  CFR  «16.49(a)(l'0Kii) 
and  817.49(aJ(10Kii).  Miaaouri  must 
amend  its  program  at  10  CSR  40- 

3  040(10)  and  40-3.200(10)  to  require  all 
impoundments  be  certified  as  having 
been  constructed  and/or  maintained  as 
designed  and  in  accordance  with  the 
approved  plan  and  10  CSR  Division  40. 

(5)  To  be  consistent  with  the  Federal 
regulations  at  30  CFTt  B16.71(e)(5)  and 
fll7.7l(eM5),  Missouri  must  require  at  10 
CSR  40-3,060(1)  and  40-3  220(1)  that 
excess  spoil  that  is  acid-  and  toxic- 
forming  or  combustible  be  adequately 
covered  with  nonaoid,  nontoxic,  and 
noncombustible  material,  or  treated  to 
control  the  impact  on  aurface  and 
ground  water  in  accordance  with 
Federal  regulations  at  30  CFR  816  41  and 
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817,41  that  require  a  hydrologic 
proteclion  plan. 

(FR  Doc.  91-97  Filed  1-2-91:  8:45  am] 
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49  CFR  Parts  172  and  173 
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173-2251 

RIN  2137-ABS6 

Etiologic  Agents 

AOCNCY:  Research  and  Special  Programs 

Adminiatratioa  DOT. 

action:  Final  rule. 

SliMMARV:  This  final  rule  amends  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  parts  171-180)  by  (1)  Revising 
the  definition  of  "etiologic  agent"  in  49 
CFR  173.386(a)(1);  (2)  removing  the  "50 
milliliter  (1.666  fluid  ounces)  exception" 
for  cultures  of  etiologic  agents  in 
§  173.386(d)(3);  and  (3)  clarifying  the 
"maximum  net  quantity  in  one  package" 
limits  for  etiologic  agents  tranaported  by 
aircraft  as  specified  in  Column  6  of  the 
I  lazardous  Materials  Table  in  {  172.101. 
This  action  is  necessary  to  protect  the 
health  and  safety  of  the  public  and  to 
establish  uniform  requirements  for  all 
quantities  of  etiologic  agents.  The 
intended  effect  of  these  changes  is  to 
enhance  the  safe  transportation  of 
etiologic  agents  through  the  application 
of  regulatory  requirements  for  packaging 
end  hazard  communication. 
EFFECTIVE  DATE:  These  amendments  are 
effective  on  February  19, 1991.  However, 
compliance  with  the  regulations,  as 
amended  herein,  is  authorized 
immediately. 

FOR  FURTHCR  mFORMATION  CONTACT: 
George  E.  Cushmac.  (202)  366-4545, 
Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
r^ograms  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001. 
SUPPLEMENTARY  INFORMATION:  . 

I.  Background 

On  November  10. 1968.  the  Research 
and  Special  Programs  Administration 
(RSPA)  published  a  notice  of  proposed 
rulemaking  (NPRM)  under  Docket  HM- 
142A,  Notice  No.  88-6  (53  FR  45525).  to 
solicit  comments  on  diree  proposals 
concerning  etiologic  agents.  RSPA 
received  24  comments  in  response  to  the 
NPRM.  These  comments  were  from 


shippers,  not-far-prc^  wganizations. 
trade  assodatioin.  and  Federal  and 
State  agencies.  The  maiority  of  the 
commenters  expressed  tbeir  support  br 
the  proposed  rule.  However,  some 
commenters  expreaaed  concerns  about 
the  proposalt.  These  comments  arc 
discussed  in  this  final  rule. 

B.  Etiologic  Agent  Definition 

The  first  proposal  coocems  the 
definition  of  an  "etiologic  a^nL"  As 
defined  in  49  CFR  173.386(a)(1),  an 
etiologic  agent  "means  a  viable 
microorganism,  or  its  toxin,  which 
causes  or  may  cause  human  disease  and 
is  limited  lo  dhose  agents  listed  in  42 
CFR  72.3  of  the  regulations  of  the 
Department  of  Health  and  Human 
Services"  (DHH&).  RSPA  has  not 
previously  developed  objective  criteria 
for  the  etiologic  agent  hazard  class,  and 
the  DHHS's  list  of  etiologic  agents  has 
not  been  revised  since  July  21. 1980  (45 
FR  48626).  RSPA  proposed  to  broaden 
the  definition  of  an  etiologic  agent  to 
include  those  agents  listed  in  42  CFR 
72.3  and  "any  agent  that  poses  a  degree 
of  hazard  similar  to  those  agents," 
Therefore,  the  definition  of  an  etiologic 
agent  would  include  additional  agents 
which  may  cause  human  disease,  such 
as  the  acquired  immune  deficiency 
syndrome  (AIDS)  virus  and  Lyme 
disease.  However,  the  proposed 
definition  was  not  as  broad  as  the 
definition  for  infectious  substances 
(Division  6.2)  contained  in  the  United 
Nations  Recommendations  on  the 
Transport  of  Dangerous  Goods  (UN 
Recommendations),  the  International 
Civil  Aviation  Organization's  Technical 
Instructions  for  the  Safe  Transport  of 
Dangerous  Goods  by  Air  (ICAO 
Technical  Instructions)  and  the 
International  Maritime  Organization's 
International  Maritime  Dangerous 
Goods  Code  (IMDG  Code).  These 
international  regulations  define 
inforfinijs  substances  as  "those 
substances  containing  viable  micro- 
organisms or  their  toxins  which  are 
known,  or  suspected,  to  cause  disease  in 
animals  or  humans,"  This  definition  of 
an  infectious  substance  includes  agents 
that  affect  animals  and  appears  to 
include  some  relatively  innocuous 
substances  such  as  cold  viruses,  yeasts, 
and  fungi  that  may  cause  minor 
illnesses. 

Several  commenters  agreed  that 
RSPA's  proposal  to  broaden  the 
definition  of  an  etiologic  agent  was 
justified  because  the  DHHS  has  not 
updated  its  regulations.  However,  some 
commenters  considered  the  proposed 
Unguage  too  broad  and  vague.  One 
commenter  suggested  substituting  the 
wording  "the  Acquired  Immune 


Deficiency  Syndrome  (AIDS)  virus"  for 
the  wording  "any  agent  that  poses  a 
degree  of  hazard  similar  to  those 
agents."  Two  other  commenters,  the  Air 
Transport  Association  (rf  America 
(ATA)  and  the  Air  Line  Pilots 
Association  (ALPA),  suggested  the 
wording  "any  other  agent  that  has  the 
potential  lo  cause  severe,  disabling  or 
fata!  disease."  RSPA  believes  adding  the 
AIDS  vims  to  the  definition  in  place.of 
the  phrase  "any  agent  that  poses  a 
degree  of  hazard  sinriter  to  those 
agents"  wodd  satisfy  RSPA's  effort  to 
regulate  the  AIDS  virus  but  would  not 
cover  other  agents  that  may  pose  an 
unreasonable  risk  to  health  and  safety 
and  should  be  regulated  during 
transportation.  RSPA  belie\'es  the 
wording  suggested  by  the  ATA  and 
ALPA  wodd  clarify  and  more 
appropriately  define  the  other  types  of 
agents  that  should  be  regulated  as 
etiologic  agents.  Therefore,  the 
definition  is  revised  to  incorporate  a 
modified  version  of  the  wording 
suggested  by  the  ATA  and  ALPA. 
Several  commenters  had  other 
concerns  with  the  proposed  definition. 
Three  commenters  involved  in  blood 
collection  and  supply  programs  were 
concerned  that  the  proposed  defmition 
wodd  adversely  affect  those  prog.'^ms. 
One  commenter  staled  that  some 
carriers  are  refusing  to  transport 
packages  containing  blood  intended  for 
transfusion  unless  the  units  of  blood  are 
packed  based  on  DOT  "guideLnes  for 
transport  of  hazardous  materials."  RSPA 
emphasizes  that  the  HMR  do  not  contain 
■guidelines"  for  transporting  blood  per 
se.  Most  blood  and  blood  components 
intended  for  use  in  transfusions  and 
prepared  according  to  U.S.  Food  and 
Di-ug  Administration  (FDA) 
requirements  are  not  subject  to  the 
1 IMR.  However,  those  shipments  of 
blood  and  blood  companents  containing 
en  etiologic  agent  or  suspected  of 
containing  an  etiologic  agent  are  subject 
to  the  HMR. 

.Ajiother  commenter  requested  that 
RSPA  exclude  infectious  wastes  from 
regulation  as  etiologic  agents,  even 
though  the  wastes  may  contain 
pathogens.  Pathogens  are 
microorganisms  or  other  agents  that 
cause  disease.  The  commenter  stated 
that  these  wastes  are  regulated  by  the 
Fjivironmewtal  Protection  Agency  under 
the  Medical  Waste  Tracking  Act  of  1988 
and,  therefore,  should  not  be  reguleted 
under  the  HMR.  The  HMR  currently 
contain  no  specific  requirements  for 
infectious  waste  generated  by  medical 
and  health  care  facilities.  RSPA  believes 
most  infectious  waste  is  composed  of 
material  that  does  not  contain  etiologic 
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agents.  In  many  cases,  if  an  infectious 
waste  is  known  or  suspected  to  contain 
an  etiologic  agent,  the  infectious  waste 
is  treated  on  site  to  destroy  the  etiulogic 
agent  by  using  a  method  such  as 
incineration,  autoclave,  or  treatment 
with  disinfectants.  However,  if 
infectious  waste  that  contains  an 
etiologic  agent  is  offered  for 
transportation,  it  must  conform  with  the 
requirements  in  the  HMR  for  etiologic 
agents. 

RSPA  published  an  NPRM  under 
Docket  HM-181,  entitled  "Performance 
Oriented  Packaging  Standards: 
Miscellaneous  Proposals"  (52  FR  16482; 
May  5, 1987),  prior  to  the  NPRM  under 
Docket  HM-142A.  Among  other 
numerous  changes.  Docket  HM-181 
proposed  to  replace  the  term  "etiologic 
agent '  with  the  term  "infectious 
substance  ■  and  adopt  the  INFECTIOUS 
SUBSTANCE  label.  The  term  "infectious 
substance"  is  used  in  the  UN 
Recommendations,  the  ICAO  Technical 
Instructions,  and  the  IMDG  Code.  The 
scope  of  changes  proposed  in  Docket 
HM-181  was  so  extensive  that  RSPA 
could  not  be  certain  when,  if  ever,  a 
Tmal  rule  would  be  issued.  The  NPRM 
under  Docket  HM-142A  was 
subsequently  issued  to  request  public 
comments  specifically  addressed  to 
definitions  and  criteria  for  etiologic 
agents  and  to  authorize,  on  an  interim 
basis  pending  publication  of  a  final  rule 
under  Docket  HM-181,  use  of  the  term 
"infectious  substance".  It  was  originally 
planned  to  published  the  final  rule  under 
Docket  HM-142A  prior  to  publication  of 
the  final  rule  under  Docket  HM-181. 
However,  the  latter  was  published  on 
December  21. 1990  (55  FR  52402).  A 
number  of  the  provisions  in  this  final 
rule  are  included  in  that  publication, 
except  that  comments  to  this  docket 
which  are  discussed  herein  were  used  in 
the  decisionmaking  process  for  Docket 
HM-181.  and  the  changes  implemented 
herein  take  effect  prior  to  the  October  1, 
1991  effectiv^ate  of  Docket  HM-181, 
Since  compliance  with  Docket  HM-181 
is  authorized  beginning  January  1, 1991, 
it  is  recommended  that  shippers 
implement  thp  Docket  HM-181 
provisions  as  soon  as  practicable,  rather 
than  the  interim  provisions  contained 
herein. 

B.  50  Milliliter  Exception 

The  second  proposal  concerns  the 
"50-milliliter"  (ml)  exception  in 
8  173.386(d)(3).  This  exception  provides 
that  etiologic  agents  with  a  total 
quantity  of  50  ml  (1.666  fluid  ounces)  or 
less  in  one  outside  package  are  not 
subject  to  the  requirements  of  the  HMR 
11  the  items,  as  packaged,  contain  no 
material  otherwise  regulated  under  the 


HMR.  RSPA  believes  etiologic  agents 
pose  certain  health  hazards  and 
inherent  safety  considerations  without 
regard  to  quantity.  Therefore,  RSPA 
proposed  to  remove  the  50-ml  exception. 

Some  commenters  agreed  with  RSPA 
that  small  amounts  of  etiologic  agents 
are  as  dangerous  as  larger  amounts.  One 
commenler,  supporting  removal  of  the 
50-ml  exception,  stated  that  any 
implication  that  an  etiologic  agent  poses 
less  of  a  hazard  in  volumes  under  50  ml 
than  the  same  etiologic  agent  in  volumes 
of  51  ml  or  more  is  medically  and 
scientifically  illogical.  The  commenter 
also  noted  that  the  existing  exception 
allows  an  etiologic  agent  to  be 
transported  domestically  with  fewer 
restrictions  than  most  air  carriers 
impose  on  biological  fluids  containing 
no  infectious  material. 

Several  commenters  opposing  the 
removal  of  the  50-ml  exception 
expressed  concern  that  it  may  take 
longer  for  a  regulated  material  to  reach 
its  destination  if  the  exception  is 
eliminated.  A  review  of  the  historical 
files  concerning  $  173.386(d)(3)  revealed 
that  the  50-ml  exception  was  added  in 
the  HMR  to  facilitate  the  transportation 
of  etiologic  agents  aboard  passenger- 
carrying  aircraft.  The  exception  was 
adopted  based  on  requests  from  DHHS's 
Centers  for  Disease  Control  (CDC)  and 
other  petitioners  that  the  provision 
would  enhance  public  health  by 
allowing  these  materials  to  be 
transported  expeditiously  for  testing  and 
processing.  In  1973  when  the  50-ml 
exception  was  adopted,  the  air  transport 
system  was  not  as  efficient  as  it  is 
today.  Cargo  transporter  services  can 
now  provide  overnight  and  next-day 
delivery  to  and  from  all  areas  in  the 
United  Stales.  Therefore.  RSPA  is  not 
aware  of  any  reason  why  a  shipment 
properly  prepared  in  accordance  with 
applicable  requirements  would  take 
longer  to  reach  its  destination  than  an 
unregulated  shipment. 

A  commenter  claimed  that  the 
removal  of  the  50-ml  exception  would 
result  in  additional  paperwork  and 
processing  costs  for  shipping  medical 
samples.  Most  etiologic  agents  are 
transported  by  aircraft  and  are 
packaged,  marked,  labeled  and 
described  on  the  transport  documents 
according  to  the  ICAO  Technical 
Instructions,  which  contain  no  exception 
for  small  quantities.  Therefore,  RSPA 
believes  cost  increases  associated  with 
hazard  communication  and  packaging 
for  shipments  of  previously  unregulated 
ecologic  agents  will  be  minimal. 

One  commenter  stated  that  only 
certain,  but  not  all,  etiologic  agents  in 
any  quantity  may  present  a  public 


health  hazard  and  should  be  regulated. 
However,  the  commenter  did  not  offer  a 
way  to  differentiate  between  these  two 
types  of  etiologic  agents.  Another 
commenter  stated  that  eliminating  the 
50-ml  exception  would  be  financially 
detrimental  to  not-for-profit 
organizations  which  provide 
proficiency-testing  materials  to 
laboratories,  pariicularly  if  RSPA  were 
to  require  a  detailed  list  of  each 
package's  contents  on  shipping  papers. 
The  commenter  stated  that  his  company 
has  transported  proficiency-testing 
materials,  some  containing  etiologic 
agents  labeled  and  packaged  according 
to  DOT  and  DHHS  rules,  for  25  years  by 
aircraft  and  through  the  mail  without  a 
single  injury  or  illness.  The  commenter 
also  said  that  the  CDC  testified  before  a 
Congressional  subcommittee  in  1988 
stating  that  calls  to  the  CDC  on  verified 
damaged  packages  containing  etiologic 
agents  have  averaged  three  per  year, 
over  the  past  9  years.  Of  that  number  of 
incidents,  none  resulted  in  a  reported 
infection.  The  commenter  requested  that 
RSPA  carefully  examine  the  economic 
impact  of  eliminating  the  50-ml 
exception  for  test  specimens, 
particulariy  on  the  medical  community, 
RSPA  believes  the  potential  risks 
involved  in  shipping  etiologic  agents  in 
amounts  of  50  ml  or  less  justify  the 
regulation  of  those  shipments  where 
shippers  have  not  been  subject  to  the 
regulations.  In  the  event  special 
situations  do  occur.  RSPA  believes  they 
can  be  handled  effectively  under  the 
terms  of  an  exemption. 

Other  commenters  opposing  the 
removal  of  the  50-ml  exception  stated 
RSPA  has  provided  no  data  to  support 
the  change.  In  particular,  one  commenter 
stated  that  RSPA  should  state  the 
specific  reasons  why  the  exception 
should  be  removed  and  provide  an 
opportunity  for  public  comment.  In  the 
NPRM,  RSPA  stated  that  this  proposal 
was  based  on  reconsideration  of  the 
health  hazards  presented  by  etiologic 
agents.  While  the  safety  record  for 
transporting  these  materials  has  been 
satisfactory,  the  number  of  shipments  of 
etiologic  agents  has  increased 
significantly  in  recent  years.  RSPA  has 
received  telephone  calls  from  air 
transport  workers  concerning  the 
handling  of  damaged  packages  of 
etiologic  agents  in  quantities  not 
regulated  under  the  HMR.  Because 
etiologic  agents  may  pose  an 
unreasonable  health  and  safety  risk 
when  transported  in  commerce,  RSPA 
believes  all  transport  workers  should  be 
aware  of  the  presence  of  these 
materials.  RSPA  believes  the  safety 
benefits  gained  by  removing  the  50-ml 
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exception  should  more  than  offset  the 
minimal  costs  imposed  on  persons 
offering  small  quantities  of  etiologic 
agents  for  transportation  that  would  be 
affected  by  this  final  rule.  For  these 
reasons,  the  50-ml  exception  is  removed 
as  proposed. 

C.  Maximum  Net  Quantity  in  One 
Package  Aboard  Aircraft 

The  third  proposal  concerns  the 
maximum  net  quantity  in  one  package  of 
etiologic  agents  permitted  aboard  a 
passenger-carrying  aircraft  or  a  cargo- 
only  aircraft,  as  prescribed  in  columns 
(6)(a)  and  (6)(b)  of  the  Hazardous 
Materials  Table  in  §  172.101  (the  Table). 
These  current  limits  of  etiologic  agents 
are  50  ml  per  package  by  passenger- 
carrjring  aircraft  and  4  liters  per  package 
by  cargo-only  aircraft.  The  proposal 
contained  provisions  to  align  the 
quantity  liraitatioBS  for  etiologic  agents 
in  the  HMR  with  those  for  infectious 
substances  in  the  ICAO  Technical 
Instructions.  As  such,  the  maximum  net 
quantity  in  one  package  would  be  50  ml 
or  50  grams  when  transported  by 
passenger-carrying  aircraft,  and  4  liters 
or  4  kilograms  when  transported  by 
cargo-aircraft  only. 

The  three  commenters  who  addressed 
the  per  package  quantity  limits  for 
etiologic  agents  transported  by  aircraft 
expressed  their  support  for  the  proposal. 
These  limits  for  the  maximum  net 
quantity  of  etiologic  agents  permitted  in 
one  package  ere  adopted  as  proposed. 

11.  Additional  Considerations 

A .  ReviaJon  of  42  CFR  Part  72 

Some  commenters  stated  that  the 
DHHS's  Public  Health  Service,  through 
the  CDC,  has  been  charged  with  the 
responsibility  for  comprehensively 
reviewing  and  revising  the  regulations 
for  the  shipment  of  etiologic  agents  and 
that  RSPA  should  withhold 
promulgation  of  further  changes  until  the 
(^DC  completes  its  review.  After 
publication  of  the  NPRM  under  HM- 
142A,  the  CDC  pubhshed  a  notice  of 
proposed  rulemaking  concerning  the 
interstate  shipment  of  etiologic  agents 
(March  2, 1990;  55  FR  7678).  In  the 
notice.  CDC  proposes  to  (1)  Remove  the 
list  of  etiologic  agents  in  42  CFR  72.3 
and  require  "that  all  cultures  or 
suspensions  of  etiologic  agents  be 
packaged,  labeled  and  shipped 
according  to  the  regulation";  (2) 
substitute  the  term  "clinical  specimen" 
for  "diagnostic  specimen":  (3)  impose 
p.-ickaging  and  labeling  requirements  for 
all  clinical  specimens  and  for  biological 
products  that  contain  an  etiologic  aifent: 
and  (4)  require  labels  on  inner 
(.ontiiinurs  of  etiologic  agent 


preparations.  Although  the  outcome  of 
the  CDC's  proposed  rule  is 
indeterminable  at  this  time,  RSPA  plans 
to  continue  working  wtth  the  CDC  to 
harmonize  both  agencies'  requirements. 

B.  Revision  of  International  Regulations 

The  UN  Subcommittee  of  Experts  on 
the  Transport  of  Dangerous  Goods 
(Subcommittee)  has  started  work  to 
revise  their  recommendations  for 
infectious  substances.  A  2-year  work 
cycle  was  completed  in  December  1988, 
end  revised  recommendations  for 
infectious  substances  were  published  in 
the  sixth  revised  edition  of  the  UN 
Recommendations.  The  revised 
recommendations  were  adopted  as 
regulatory  requirements  in  the  ICAO 
Technical  Instructions  and  the  IMDG 
Code.  During  the  1989-1990  work  cycle, 
the  Subcommittee  continued  its  work  on 
infectious  substances.  Among  other 
issues,  it  (1)  Is  revising  the  definition  of 
infectious  substances  to  remove  the 
word  "toxins"  on  the  basis  that  toxins 
should  be  included  in  Division  6.1 — 
Poisonous  (toxic)  substances  of  Class 
6 — Poisonous  (toxic)  and  infectious 
substances;  (2)  is  reviewing  the 
assignment  of  infectious  substeBces  to 
risk  levels  or  risk  groups  tied  to  packing 
groups;  (3)  is  developing 
recommendations  for  packagmg  and 
maximum  net  quantity  in  one  package 
for  diagnostic  specimens  and  biological 
products  whereby  these  packages  would 
not  be  subject  to  further  requirements; 
(4)  has  eliminated  the  proposal 
regarding  the  "dynamic  crush  test"  for 
certain  packages:  and  (5)  is  planning  to 
discuss  medical  waste  in  the  conte.\t  of 
the  overall  recommendations  and  not  as 
an  adjunct  to  Division  6.2— Infectious 
substances. 

In  the  meantime,  RSPA  is  publishing 
Uiis  final  rule  to  correct  safety 
lieficiencies  in  the  current  HMR.  RSPA 
plans  to  continue  working  with  the  UN 
Subcommittee  to  improve  the  definition, 
classification,  packaging,  and 

operational  controls  for  etiologic  agents. 

Ill,  Review  by  Section 

Section  172.101.  In  the  Tabic,  the  entry 
"Etiologic  agent,  n.o.s."  is  amended  to 
specify  a  maximum  net  quantity 
permitted  in  one  package  of  50  ml  or  50 
g  when  transported  by  passenger- 
carrying  aircraft  and  4  L  or  4  kg  when 
transported  by  cargo-only  aircraft.  The 
entry  "Infectious  substance,  human, 
n.o.s.  See  Etiologic  agent,  n.o.s."  is 
revised  to  read  "Infectious  substances, 
affecting  humans  See  Etiologic  agent, 
n.o.s."  and  the  identification  number 
"UN28U"  is  added  in  column  (3A).  The 
use  of  either  proper  shipping  name 
("Etiologic  agent,  n.o.s."  or  "Infectious 


substances,  affecting  humans")  is 
acceptable.  Any  quantity  of  an  etiologic 
agent  must  conform  to  the  packing  and 
shi[](>inf  requirements  and  must  be 
labeled  etiologic  agent.  The  exceptions 
granted  for  diagnostic  specimens  and 
biological  products  remain  unchanged. 

Section  172.203.  In  paragraph  (k)(3), 
the  proper  shipping  nam£  "Infectious 
substance,  human,  n.o.s."  is  removed 
and  replaced  with  "Infectious 
substances,  affecting  humans"  in  order 
to  be  consistent  with  international 
modal  regulations. 

Section  173.388.  In  paragraph  [a)(]), 
the  definition  of  "etiologic  agent"  is 
revised  to  include  other  agents  that  have 
the  potential  to  cause  severe,  disabling 
or  fatal  diseases  in  humans  in  addition 
to  the  agents  listed  in  42  CFR  72.3  of  the 
DHHS  regulations.  In  paragraph  (a)(3). 
trie  definition  of  "biological  product"  is 
revised  to  correct  various  CFR  citations 
Paragraph  {d)(3),  which  grants  an 
exception  for  cultures  of  etiologic  agents 
of  50  ml  or  less,  is  removed. 

Section  173.387.  Paragraph  (a)  is 
revised  to  specify  the  maximum  quantity 
of  a  solid  containing  an  etiologic  agent 
that  may  be  packed  in  one  package. 

IV.  Administrative  Notices 

A.  Executive  Order  12291  ami 
Administrative  Notices 

RSPA  has  determined  that  this 
rulemaking  (1)  Is  not  "major"  under 
Executive  Order  12291:  |2)  is  not 
"significiint"  under  DOTs  regulatory 
pohcies  and  procedures  (44  FR  11034); 
(3)  will  not  affect  not-for-profit 
enterprises  or  small  governmental 
jurisdictions;  and  (4)  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  et  see;.).  A  regulatory 
evaluation  is  available  for  review  in  the 
Docket. 

B.  E\iv'utive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
critrrid  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  impiicaUons  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

C.  Reoiilctory  Flexibility  Act 

The  changes  ia  this  final  rule  will 
afftct  persons  involved  in  the 
transportation  of  etiologic  agents  by 
expanding  the  defmiUon  of  an  etiologic 
agent  to  include  some  agents  not 
previously  subject  to  the  HMR.  and  by 
making  all  quantities  of  etiologic  agents 
subject  to  the  packaging  and  hazard 
communication  requirements  in  the 
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HMR.  Although  there  may  be 
incremental  costs  associated  with  this 
amendment,  the  increase  in  safety 
outweighs  the  minimal  cost  impacts  of 
this  rule.  Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  affected  by  this  final  rule.  1  certify 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

D.  Paperwork  Reduction  Act 

The  final  rule  imposes  information 
collection  requirements,  for  shipping 
papers,  for  certain  previously 
unregulated  shipments  of  etiologic 
agents.  The  information  collection 
requirements  for  shipping  papers 
contained  in  current  49  CFR  part  172. 
subpart  C,  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  chapter  35 
under  0MB  control  number  2137-0034 
(expiration  date;  6/30/92). 


E.  Rpu'^''otory  Infnrn'otion  \'irnih('r 
IRIS) 


.\  reguidli.ir\  ir\formrf!u)ii  number 
(RIN)  IS  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations  The  Regulatory 
Information  Service  O-nter  publishes 
the  Unified  .-Xgeniia  in  .April  and 
October  of  each  year  The  RIN  number 
contained  m  the  heading  of  this 
document  can  be  used  to  cross. reference 
this  action  with  the  Unified  .Agenda 

List  of  Subjects 

49  CFR  fur!  .'  '2 

Hazardous  m,i:erui;s  transportation. 
Hazardous  waste  Labehng,  Packaging 
and  containers.  Reporting  and 
record keefimg  reqi.irements. 

■19  CFR  Pari  173 

Hazardous  materials  transportation, 
Packaging  am!  containers.  Radioactive 


materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

In  consideration  of  the  foregoing.  49 
CFR  Parts  172  and  173  in  effect  on  the 
date  of  this  amendment  are  amended  as 
follows; 


PART  172-HAZARDOUS  MATERIALS 
TABLES,  HAZARDOUS  MATERIALS 
COMMUNICATIONS  REQUIREMENTS 
AND  EMERGENCY  RESPONSE 
INFORMATION  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App  U.S.C.  1803.  1804.  1H08; 
49  CFR  pnrt  1  ) 

2.  The  Hazardous  Materials  Table  in 

§  172.101  is  amended  by  revising  entries 
to  read  as  follows; 


§  172.101    Purpose  and  use  of  hazardous 
nuiterials  table.  I 


(1)^-/A/W 


§  172  101   Hazardous  Materials  Table 


(2)  Hazardous 

mat«nals 

descriptions  and 

proper  snipping 

names 


(3) 
Hazard 

Class 


(3A) 
Ideniifica 

tion 
number 


(4) 

Label(s) 

requirf-d 

(if  noi 

excepted! 


(5)  Packaging 


(a) 

FtfOPtlOr^S 


(b) 
Specifk: 

recjire- 


(6)  Maximum  net 

quantity  m  one 

package 


(7)  Water  Stiipments 


REVISE 
Eiiotogtc  agent, 
n  OS 


IntectkDos 
substarx:es. 
aftectmg 
humans  See 
Etiotogic  agent. 
n.0.8. 


Etiologic 
agent 


NA2ei4 


t 'JO  logic 
agent 


UN2814 


173.386 


173.387 


(a) 

Passen- 
ger 

carrying 
aircraft  or 


50  ml  or 
SOg. 


(bi  Cargo 

only 
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§172^3    (Anwndadl 

3.  In  f  172.203,  paragraph  (k)(3)  is 
amended  by  removing  the  proper 
shipping  name  "Infectious  substance, 
human,  n.o.s."  and  replacing  it  with 
"Infectious  substances,  affecting 
humans." 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACK  AGINGS 

4.  The  authority  citation  for  part  173 
continues  to  read  as  follows; 

Authority:  49  App.  U  S  C.  1803  IWM  1805 
1806.  1807.  1806;  49  CFR  Part  1.  unless 
otherwise  noted. 


§173.386     jAmenoedi 

5.  In  5  173. 3B6.  par.igraph  (d)(3)  is 
removed  and  paragraphs  (a)(1)  and 
(a!(3)  are  revised  to  read  as  follows; 

§  173.386    Etiologic  agents;  definition  and 
scope. 

(Hi*     •'*     . 

(1)  An  etiologic  agent  means  a  viable 
microorganigm,  or  its  toxin,  which  is 
listed  in  42  CFR  "2.3  of  the  regulations  of 
the  Department  of  Health  and  Human 
Services  or  which  f:auses  or  may  cause 
severe,  dis.ihiing  or  fatal  human  disease 

(J)  A  biological  product  means  a 
material  prepared  and  manufactured  in 
accordance  with  the  provision*  of  9  CPT( 


part  102  (Licensed  Veterinary  Biological 
Products).  9  CFR  part  103  (Biological 
Products  for  Experimental  Treatment  of 
Animals).  9  CFR  part  104  (Imported 
Biological  Products).  21  CFR  part  312 
(Investigational  New  Drug  Application), 
or  21  CFR  parts  600  to  680  (Biologies), 
and  which,  in  accordance  with  these 
provisions,  may  be  shipped  in  interstate 
commerce. 

•  •  *  •  * 

6.  In  §  173.387,  paragraph  (a)  is 
re\  ised  to  read  as  follows; 

§  173.387    Packaging  requirement  for 
etiologic  agents. 

(a)  Except  as  provided  in  §  173..38f)(d). 
no  person  may  ship  a  package 
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containing  more  than  4  liters  of  a  liquid 
containing  an  etiologic  agent  or  4 
kilograms  net  weight  of  a  solid 
containing  an  etiologic  agent. 


Issued  in  Washington.  DC.  on  December  21, 
1990.  under  authority  delegated  in  49  CFR 
part  1. 
Travis  P.  Diingan, 

Administrator,  Research  and  Special 

Programs  Administration. 

(FR  Doc.  91-18  Filed  1-2-91;  8;45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  56.  No.  2 

Thursday.  January  3.  1991 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of   njles  and 
regulations.   The  purpose  of  these   notices 
IS  to  give  interested   persons   an 
opportunity   to  participate   in   the   rule 
making  pnof  to  the  adoption  of  the  fmai 
rules. 

DEPARTMENT  OF  AGRICULTURE 
Farmer*  Home  Administration 
rCFRPart  1980 

Rural  Housing  Loans 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  Guaranteed  Rural  Housing 
Loans  regulation.  This  action  is  taken  to 
implement  the  provisions  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act.  to  provide  for  the 
implementation  of  an  interest  assistance 
program  for  guaranteed  loans,  to  further 
conform  the  guaranteed  program  with 
the  insured  502  Rural  Housing  Program, 
to  revise  the  method  of  guaranteeing 
loans  made  by  other  lenders,  and  to 
remove  certain  obstacles  in  guaranteed 
loan  making.  The  intended  effect  of  this 
action  is  to  strengthen  the  Agency's 
mission  of  rural  development  and  to 
implement  a  guaranteed  rural  housing 
loan  program. 

OATCS:  Comments  must  be  received  on 
or  before  February  4, 1991. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations  Analysis  and  Control 
Branch,  Fanners  Home  Administration, 
U.S.  Department  of  Agriculture,  room 
6J48.  South  Agriculture  Building,  14lh 
and  Independence,  SW.,  Washington, 
DC  20250.  All  written  comments  will  be 
available  for  public  inspection  at  the 
above  address.  The  collection  of 
information  requirements  contained  in 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Feinberg,  Senior  Loan 
Specialist,  at  Farmers  Home 
Administration,  USDA,  room  5334-S, 
South  Agriculture  Building,  14th  and 


Independence  SW.,  Washington.  DC 
20250,  Telephone  (202)  382-1474. 

SUPPUEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  nonmajor  because 
there  is  no  substantial  change  from 
practices  under  existing  rules  that  would 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more.  There  is  no  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or 
geographical  regions  or  significant 
adverse  effects  on  competition, 
employment,  productivity,  innovation  or 
in  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

La  Verne  Ausman,  Administrator  of 
Farmers  Home  Administration,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulatory  changes  affect 
FmHA  processing  and  servicing  of 
guaranteed  rural  housing  loans. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G.  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  Action  significantly  affecting 
the  quality  of  the  human  environment, 
and  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190.  an  Environmental  Impact 
Statement  is  not  required. 

Intergovernmental  Consultation 

For  the  reason  set  forth  in  the  final 
rule  related  Notice  to  7  CFR  part  3015. 
Subpart  V.  48  FR  29115,  June  24, 1983, 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  However,  this  activity  impacts 
on  planning  and  performing  site 
development  work  when  an  application 
involves  a  subdivision  of  5  or  more  units 
which  has  not  been  approved  by  FmHA, 
HUD,  or  VA  which  is  included  in  the 
scope  of  Executive  Order  12372. 


Discussion 

On  November  28, 1990,  the  President 
signed  the  Cranston-Gonzalez  National 
Affordable  Housing  Act.  This  Act 
provides  for  extensive  revision  to.  and 
expansion  of  the  guaranteed  Rural 
Housing  program  for  housing 
acquisition.  On  March  29, 1989,  an 
interim  rule  was  published  on  the 
Guaranteed  Rural  Housing  program 
That  regulation  provided  for  a 
demonstration  program  for  guaranteed 
loans  to  moderate  income  borrowers 
only.  However,  the  1991  Agriculture 
Appropriations  Act  includes  funds  for  a 
loan  guarantee  program  both  for  • 
moderate  income  borrowers  and  with  an 
interest  assistance  feature  for  low- 
income  borrowers.  The  interest 
assistance  feature  is  incorporated  into 
this  proposed  rule. 

This  revision  removes  language 
regarding  the  demonstration  program. 
The  contact  point  for  the  program  has 
moved  from  the  State  Office  to  the 
County  Office.  Several  definitions  have 
been  clarified  or  revised  and  new 
definitions  have  been  added. 

Loans  guaranteed  under  this 
regulation  will  be  made  through  lenders 
determined  eligible  by  FmH.'\.  FmHA 
has  revised  its  lender  qualification 
criteria  to  allow  maximum  lender 
participation  in  the  program.  The 
concept  of  Approved  Lender  has  been 
deleted  from  the  regulation  in  favor  of 
an  eligible  lender.  Any  lender  approved 
by  the  Federal  Housing  Ad.Tiinistralion 
or  by  Fannie  Mae  may  be  considered  an 
eligible  lender.  A  Farm  Credit  System 
institution  with  direct  lending  authority 
is  also  an  eligible  lender. 

FmHA  permits  the  lender  to  use  its 
own  forms  to  the  maximum  extent 
possible.  Lenders  will  process  loans  to 
the  point  of  approval  and  submit 
information  on  the  applicant  and  the 
loan  proposal  to  FmHA.  FmHA  will 
evaluate  the  application  and  respond  to 
the  lender  with  a  determination  of 
eligibility  and  funds  availability. 

The  Cranston-Gonzalez  Act  pro\'ides 
for  an  additional  consideration  in  the 
designation  of  rural  area  in  addition  to 
the  definition  in  section  520  of  title  V  of 
the  Rural  Housing  Act  of  1949,  as 
amended.  Section  520  is  the  basis  for  the 
insured  program  rural  area  definition. 
The  Cranston-Gonzalez  Act  provides 
that  guaranteed  loans  that  are  made 
must  be  for  housing  in  a  rural  area  that 
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is  more  than  25  miles  from  an  urban 
area  or  densely  populated  area.  FmHA 
considered  different  methods  of 
identifying  and  describing  these  rural 
areas.  The  Agency  believes  that  it  was 
not  the  intent  of  Congress  to  place 
severe  constraints  on  the  program. 
FmHA  studied  the  impact  of  utilizing 
different  sizes  in  defining  urban  area. 
FmHA  found  that  using  Metropolitan 
Statistical  Areas  (populations  of  50,000 
or  more)  resulted  in  the  exclusion  of  a 
significant  number  of  areas  considered 
rural  for  other  FmHA  programs.  FmHA 
proposes  to  utilize  the  Office  of 
Management  and  Budget's 
"Consolidated  Metropolitan  Statistical 
Area"  (CMSA)  to  identify  urbanized  and 
densely  populated  areas.  A 
Consolidated  Metropolitan  Statistical 
Area  is  an  area  of  more  than  1  million 
population  and  meets  certain  other 
specified  requirements.  These  areas 
consist  of  a  geographic  area  with  a  large 
population  nucleus  together  with 
adjacent  communities  having  a  high 
degree  of  economic  and  social 
integration  with  that  nucleus.  The 
urbanized  areas  within  a  CMSA  are 
clearly  delineated  by  the  Department  of 
Census.  Therefore,  a  rural  area  for 
guaranteed  loans  is  an  area  which  is 
identified  as  rural  in  accordance  with 
section  520  of  the  Housing  Act  of  1949, 
as  amended  and  is  located  at  least  25 
miles  from  the  urbanized  area  contained 
within  a  Consolidated  Metropolitan 
Statistical  Area  (CMSA).  Any  city, 
place,  town  or  village  intersecting  the  25 
mile  limit(s)  is  not  considered  an  eligible 
rural  area, 

FmHA's  authorizing  legislation 
requires  that  the  amount  of  a  loan 
cannot  exceed  the  cost  of  modest 
housing  in  the  local  area.  Allowable 
square  footage  and  size  provisions  have 
been  revised  for  interest  assisted 
borrowers  to  be  consistent  with 
revisions  being  made  in  the  section  502 
insured  loan  program.  The  Cranston- 
Gonzalez  Act  provides  that  the 
maximum  amount  of  the  loan  is  the 
dollar  limitation  of  section  203(b)(2)  of 
the  National  Housing  Act. 

FmHA  presently  relies  on  the 
standards  spelled  out  in  §  1980.313 
which  states  the  maximum  size  of  the 
dwelling  and  the  type  and  number  of 
amenities  in  order  to  determine  whether 
the  dwelling  is  modest.  The  Agency  is 
interested  in  exploring  other  methods  of 
determining  what  is  modest.  FmHA's 
primary  concerns  are  to  assure  that  the 
cost  of  acquiring  and  maintaining  the 
dwelling  is  modest  for  the  borrower  and 
the  government,  that  the  dwelling  will 
retain  its  value  in  relation  to  other 
dwellings  in  the  area,  and  that  the 


dwelling  be  considered  modest  in  the 
community. 

The  Agency  is  interested  in 
identifying  alternative  methods  for 
implementing  the  goals  of  the  program- 
providing  housing  to  moderate  and  low 
income  rural  residents  that  is  decent, 
safe,  sanitary,  and  modest — while 
allowing  buyers  more  freedom  to  choose 
homes  with  features  suited  to  their 
individual  circumstances.  The  Agency  is 
also  interested  in  how  such  alternatives 
might  affect  its  ability  to  achieve  the 
goals  of  the  program. 

One  possible  alternative  would  be  to 
define  "modest"  based  on  housing  costs 
rather  than  in  terms  of  size  and  design 
features.  For  example,  FmHA  might 
identify  a  certain  percentage  of  the 
median  housing  price  in  an  area  as  the 
price-cap  for  that  area.  With  that  area, 
an  eligible  borrower  could  choose  a 
structurally  sound  existing  house  within 
the  price-cap  regardless  of  its  specific 
design  features.  Without  an  available 
existing  dwelling  that  is  adequate,  the 
borrower  could  choose  to  build  within 
the  limits  of  the  price-cap. 

The  primary  advantage  of  limiting 
cost  rather  than  design  would  be  to 
allow  borrowers  to  purchase  the  housing 
best  suited  to  their  own  needs  by 
permitting  them  to  make  trade-offs 
among  desirable  housing  features  within 
the  limits  of  cost.  A  borrower  who 
values  a  den  or  family  room  more  than  a 
third  bedroom  would  be  able  to  choose 
such  an  option. 

Therefore,  instead  of  trying  to 
determine  which  of  the  many  features  in 
a  house  are  too  expensive  (and  therefore 
not  "modest"),  the  FmHA  would  define 
"modest"  in  terms  of  an  overall  level  of 
housing  cost  and  let  the  borrower  make 
the  decisions  about  individual  housing 
features.  This  approach  also  would 
eliminate  the  potential  bias  toward  new 
construction  since  existing  dwellings 
would  be  evaluated  based  on  cost  rather 
than  the  presence  of  any  particular 
design  features.  Additionally,  it  might 
provide  incentives  to  enhance  the  resale 
value  of  all  dwellings. 

In  addition,  the  program  may  be 
simpler  to  implement  once  an  objective 
cost  measurement  of  "modest"  housing 
is  established.  For  example,  for  new 
houses.  FmHA's  administrative 
involvement  throughout  the  design  and 
construction  process  would  decrease. 
The  FmHA  would  need  only  to  certify 
that  the  housing  costs  are  within  the 
acceptable  price-cap. 

There  are  potential  disadvantages  to 
this  approach.  If  a  borrower  is  not 
knowledgeable  about  the  options  or 
makes  poor  choices  among  housing 
features,  a  house  might  be  difficult  or 


expensive  to  maintain.  Also,  its  value 
might  decline.  However,  since  the  cost 
of  maintenance  is  generally  related  to 
the  quality  of  the  materials  used,  the 
FmHA.  by  inspecting  building  plans 
before  construction,  can  check  that  a 
house  is  constructed  with  adequate 
materials. 

Another  concern  is  that  without  strict 
regulatory  guidelines  prohibiting  certain 
features  FmHA  officials  would  have 
difficulty  denying  borrowers  excessive 
housing  features.  However,  a  price-cap 
would  obivate  the  affordabihty  of  most 
features.  With  a  pnce-cap,  not  all     * 
features  would  be  affordable,  but  the 
borrowers  are  allowed  to  make  the 
trade-offs  and  choose  what  are 
desirable  features  to  them. 

FmHA  is  seeking  comments  on  all  the 
potential  advantages  and  disadvantages 
of  using  some  type  of  "price-cap  "  to 
determine  housing  limits.  For  instance, 
should  the  "price-cap"  be  tied  to  the 
median  housing  price  in  the  area  or 
some  other  cost  indicator?  Would  a 
"price-cap"  provide  sufficient  incentives 
to  borrowers?  Does  the  minimum  level 
of  construction  quality  control  provide 
adequate  assurance  that  a  borrower 
would  be  able  to  maintain  the  house? 
In  most  cases  the  regulation  allows 
loans  of  up  to  100  percent  of  the  market 
value  of  the  property  being  financed  or 
100  percent  of  the  acquisition  cost, 
whichever  is  less. 

Although  the  Cranston-Gonzalez  Act 
allows  a  lesser  loan  amount  for 
borrowers  other  than  first-time  home 
buyers,  FmHA  does  not  propose  a 
dififerent  limit  for  these  buyers.  The 
Agency  already  requires  borrowers  to 
use  their  own  resources  to  the  extent 
possible.  Further,  most  of  the  loans 
FmHA  makes  now  are  to  borrowers  who 
would  qualify  as  first-time  home  buyers 
anyway.  The  Agency  believes  that  most 
of  the  guaranteed  loans  would  also 
reflect  this  fact. 

The  regulation  provided  for  a  one 
percent  loan  guarantee  fee  payable  by 
the  lender  to  FmHA.  The  lender  may 
pass  the  fee  onto  the  borrower. 

The  appraisal  provisions  have  been 
revised  to  reflect  the  requirements  of  the 
Financial  Institutions  Reform.  Reco\er^'. 
and  Enforcement  Act  of  1989  (FIRREA) 
(12  U.S.C.  3331-3351)  which  provides  for 
certification  and  licensing  of  appraisers. 

FmHA's  regulation  called  for  a  90 
percent  loan  guarantee.  The  loan 
guarantee  was  structured  similar  to 
FmHA  loan  guarantees  for  Business  and 
Industry  loans  and  for  Farmer  Program 
loans.  Under  the  proposed  rule,  lenders 
are  no  longer  required  to  hold  the 
unguaranteed  portion  of  the  note; 
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however,  loans  may  only  be  sold  to 
FmHA  eligible  lenders 

FmllA  is  considering  altpmalive 
methods  for  determining  the  amount  of  a 
Inand  gunrantpe.  The  Agency  solicits 
cumments  on  the  positive  and  ncsative 
aspects  of  the  alternatives  outlined 
below  including  the  attr^ictivcness  of 
each  jitemative  to  lenders  and 
secondary  markets.  Three  alternatives 
for  the  loan  guarantee  have  been 
developed  for  proposal  for  pu'lic 
comment.  FmHA  is  seeking  comments 
on  these  alternatives,  as  well  as.  any 
other  alternative  methods  of  structuring 
the  guarantee  which  result  in  FmHA 
hearing  90  percent  of  the  loss  of  the  total 
amount  of  the  loan  so  guaranteed. 
KmH.A  is  interested  in  structuring  its 
guaranteed  program  so  as  to  create 
mortgage-backed  secuntu-:;  whir.h  will 
be  attractive  to  investors  and  thus 
maKimire  the  capital  available  flowing 
through  to  finance  homes  fur  niodorate 
and  low-income  borrowers. 

These  alternatives  are  outlined  below 
as  alternatives  1.  2.  and  3.  In  order  to 
show  how  the  alternntives  differ  2 
examples  are  used  assuming  that  the 
original  loan  amount  is  S.SO.OOO;  the 
balance  owed  on  the  loan  at  the  time 
liquidation  occurs  is  S46.000  plus  $2,000 
in  liquidation  costs.  The  security  is 
valued  at  S45,0(K).  In  the  second 
example,  the  security  is  valued  at 
$25,000.  Thus  the  basis  for  the  loss  is 
determined  as  follows; 

Alternative  1  is  to  keep  the  present 
method  of  guarantee.  Under  the  present 
method.  FmHA  and  the  lender  share  the 
loss  on  a  90-10  basis  with  FmH.A's  share 
being  90  percent.  At  liquidation: 


Any  loss  in  excess  of  20  percent  of  the 

loan  will  be  shared  on  a  90/10  basis 

with  FmHA  taking  the  90  percent 

portion. 

Original  loan  was  SSO.OOO. 

Maximum  guarantee  was  $45,000. 

F.x.imple  1 

FmHA  would  pay  the  lender  the  entire 
S3,0(K)  loss  since  the  amount  of  the  loss 
is  less  than  the  first  10  percent  of  the 
loan  (S5.000). 

Example  2 

FmHA  would  pay  the  lender  as 
follows: 


ExafTip4e  1  I  Exampte  2 


Baterce  owwJ  on  loan  • 

uquKtoiKvi  Costt  = 

Total      

vakie  cf  Security „ 

OiNerence _ 


$46,000 
2.000 


$4«000 
45.000 


$46,000 
2,000 


$48  000 
25.000 


$3,000 


$23,000 


l9t  10  peicsnl 

($5.000) — 

2nd  BO  pefcent 

(SS.OOO) 

Balance  ($13,000).. 
Total  cost.- 


FmHA  cost       Lender  cost 


$5,000 

4.000  (80%> 

11,700(90%) 

$2a700 


so 

1  000(20%) 

1.300(10%) 

$2,300 


Alternative  3 

Once  tlie  base  amount  of  the 
guarantee  is  determined,  the  guarantee 
will  cover  the  entire  loss  on  the  first  10 
percent  of  the  loan.  On  the  next  80 
percent  of  the  loan,  the  loss  will  be 
shared  on  a  90/10  basis  with  FmHA 
taking  the  90  percent  portion.  Any  loss 
in  excess  of  90  percent  of  the  loan  will 
be  shared  80/20  with  FmHA  taking  the 
80  percent  part. 
Original  loan  was  $50,000. 
Maximum  guarantee  was  $45,000. 

Example  1 

FmHA  would  pay  the  lender  the  entire 
$3,000  loss  since  the  amount  of  the  loss 
is  less  than  the  first  10  percent  of  the 
loan  ($5,000). 

Example  2 

FmHA  would  pay  the  lender  as 
follows: 


Example:  For  a  $50,000  loan,  the  limit 
of  the  guarantee  would  be  determined 
as  follows: 
At  loan  origination; 

$50,000  X  90%  =  $45,000 

Loss  payable 

Example  1     90%  of  $3,000  =  $2,700 

Example  2    90%  of  $23,000  =  $20,700 

Alternative  2 

Once  the  base  amount  of  the 
guarantee  is  detennined.  the  guarantee 
will  cover  the  loss  on  the  top  10  percent 
of  the  loan.  On  the  next  10  percent  of  the 
loan,  the  loss  will  be  shared  on  an  80/20 
bu.sis  with  Fmll.A  t. iking  the  80  percent. 


(Basis) 

FmHA  cost 

Lender  cost 

1st  10  percent 

($5,000) 

2n<l  80  percent 

(S'9  000) 

$5,000 

16.200  (90%) 

0(0%) 

$21,700 

SO 

1.800  ("0%) 

Balafv;e(S0) 

Tom  coot ~ 

0(0%) 
$1,800 

The  Cranston-Gonzalez  Act  permits 
the  Agency  to  add  a  requirement  that 
first-lijne  home  buyers  successfully 
complete  a  program  of  home  ownership 
counseling  under  section  106(a)(l)(iii)  of 
the  Housing  and  Urban  Development 
Act  of  1968.  Based  on  information  from 
the  Department  of  Housing  and  Urban 
Development,  FmHA  believes  that  such 
counseling  is  not  readily  available  in 


rural  areas  and  is  not  making  this  a. 
requirement  at  this  time.  However,  . 
where  available,  FmHA  endorses 
voluntary  participation  of  the  applicant. 
FmHA  has  added  guidance  for  lenders 
for  evaluating  credit  history  and 
repayment  ability  of  loan  applicants. 
An  interest  assistance  feature  has 
been  added  to  the  program  allowing 
low-income  borrowers  to  participate 
and  have  a  reasonable  prospect  of 
success.  Interest  assistance  will  be 
recaptured  when  the  borrower  sells  or 
ceases  to  occupy  the  dwelling. 

The  lender  is  responsible  for  assuring 
that  loan  servicing  actions  are  carried 
out  as  needed.  FmHA  has  further 
defined  loan  making,  loan  servicing,  and 
administration  of  the  loan  guarantee  to 
provide  lenders  and  FmHA  field  staff 
with  more  guidance. 

If  the  account  must  be  liquidated,  the 
lender  is  responsible  for  carrjing  out  the 
liquidation  action.  FmHA  pays  the  loss 
to  the  lender  after  the  loan  has  been 
liquidated  based  on  the  amount  of  the 
guarantee. 

The  Cranston-Gonzalez  Act  provides 
that  the  borrower  may  not  be  released 
of  liability  although  the  property  has 
been  transferred. 

FmHA  has  reviewed  the  section  on 
ineligible  transfers  and  determined  that 
it  was  inappropriate  to  allow  for 
ineligible  transfers  of  a  guaranteed  rural 
housing  loan. 

FmHA  has  revised  the  section  on 
appeals  to  clarify  when  appeal  rights 
are  appropriate. 

Not  all  the  exhibits  to  this  regulation 
are  being  published  because  either  they 
are  not  required  to  be  published  or,  if 
published,  are  not  being  changed  at  this 
time. 

The  number  and  substance  of  the 
revisions  to  the  program  will  have  a 
significant  impact  on  the  program.  For 
this  reason,  and  because  section  706(d) 
of  the  Cranston-Gonzalez  Act  requires 
that  the  regulations  implementing  its 
amendments  to  the  guaranteed  rural 
housing  program  be  published  for  prior 
comment,  this  action  is  set  forth  as  a 
proposed  rule. 

It  is  the  policy  of  this  Department  that 
rules  relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comment  notwithstanding 
the  exemption  of  5  U.S.C  with  respect  to 
such  rules.  The  Housing  Act  of  1949.  as 
amended,  requires  a  60  day  comment 
period.  However,  this  action  is  being 
published  with  a  30  day  comment  period 
as  required  by  the  Cranston-Gonzalez 
Act. 


Federal  Register  /  Vol  56.  No.  2  /  Thursday,  lanuary  3,  1991  /  Proposed  Ruks 


205 


Prograots  Affected 

This  program  is  Usted  in  the  catalog  of 
Federal  Domestic  Assistance  under 
10.429,  Guaranteed  Rural  Housing 
Loans — Demonstration  JVogram. 

List  of  Subjects  in  7  CFR  Part  1980 

Home  in»provement.  Loan  Programs — 
Housing  and  community  development. 
Mortgage  insurance.  Mortgages.  Rural 
areas. 

Therefore,  chapter  XVllI.  title  7.  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows; 

PART  1980— GENERAL 

1.  The  authority  citation  for  part  1960 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  1989.  42  U.S  C.  1480,  5 
U.S.C.  301.  7  CFR  2.23,  7  CFR  2  70 

Subpart  [>— Rural  Housing  Loans 

2.  Sections  1980.301-1980.400  of 
subpart  D  and  exhibits  D,  and  E  ar^ 
revised,  exhibits  G.  I,  and  ]  are  added 
and  exhibit  H  is  added  and  reserved  to 
read  as  follows: 

Subpart  O— Rural  Housing  Loans 

§  1980.301    Introduction. 

(a)  Policy.  This  subpart  contains 
regulations  for  single  family  Rural 
Housing  (RH)  loan  guarantees  by  the 
Farmers  Home  Administration  (FmHA) 
and  applies  to  lenders,  borrowers,  and 
other  parties  involved  in  making, 
guaranteeing,  servicing,  holding  or 
liquidating  such  loans. 

(b)  Program  objective.  The  basic 
objective  of  the  RH  guaranteed  loans 
program  is  to  assist  eligible  households 
in  obtaining  adequate  but  modest, 
decent,  safe,  and  sanitary  dwellings  and 
related  facilities  for  their  own  use  in 
rural  areas  by  guaranteeing  sound  RH 
loans  which  otherwise  would  not  be 
made  without  a  guarantee.  Guarantees 
issued  under  this  subpart  are  limited  to 
loans  to  applicants  with  incomes  that  do 
not  exceed  median  income  limits  as 
provided  in  exhibit  C  (available  in  any 
FmHA  office). 

(c)  Program  administration.  The  loan 
guarantee  program  is  administered  by 
the  Administrator  through  a  State 
Director  who  serves  each  state  through 
District  Directors  and  County 
Supervisors.  The  local  contact  person 
and  focal  point  for  loan  processing  and 
loan  ser\'icing  is  the  County  Supervisor. 
The  State  Director  is  responsible  for  the 
approval  of  lenders.  State  Directors  will 
not  issue  supplements  to  this  subpart 
without  the  prior  approval  of  the 
Assistant  Administrator,  Housing, 
except  as  specifically  provided  in  this 
subpart. 


(d)  Nondiscrimination.  Loan 
guarantees  and  services  providbd  under 
this  subpart  are  subject  to  various  civil 
rights  statMtes.  Assistance  shall  not  be 
denied  to  any  person  or  applicant  baset^ 
on  race,  sex.  national  origin,  color, 
familial  status,  religion,  age,  or  physical 
or  mental  handicap  (the  applicant  must 
possess  the  capacity  to  enter  into  a  legal 
contract  for  services).  The  Consumer 
Protection  Act  provides  that  the 
applicant  may  not  be  denied  assistance 
based  on  receipt  of  income  from  public 
assistance  or  because  the  appbcant  has, 
in  good  faith,  exercised  any  right 
provided  under  the  Act. 

§  1980.302    Definitions. 

The  following  definitions  are 
applicable  to  RH  loans; 

Applicant.  The  party  applying  to  ^n 
eligible  lender  for  a  loan. 

Approval  official.  An  FmHA 
employee  with  delegated  loan  approval 
authority  under  subpart  A  of  part  1901 
of  this  chapter  consistent  with  the 
amount  and  type  of  loan  considered. 

Assignment  and  Assumption 
Agreement  (Form  FmHA  1980-11).  An 
agreement  which  is  signed  by  and 
represer.ts  an  agreement  between 
FmliA  and  the  lender  setting  forth  the 
terms  and  conditions  of  an  assignment 
of  a  guaranteed  loan. 

Borrower  All  parties  who  are  liable 
for  the  loan  or  any  part  of  it.  A  co-signcr 
is  not  considered  a  borrower. 

Conditional  Commitment  for  Single 
Familv  Housing  Loan  Guarantee  (Form 
FmHA  1980-18}.  FmHA's  notice  to  the 
lender  that  the  material  it  has  submitted 
is  approved  subject  to  the  completion  of 
all  conditions  and  requirements  set  forth 
in  the  Constitutional  Commitment. 

Cosigner  A  party  who  joins  in  the 
execution  of  a  promissory  note  to  ensure 
its  repayment  by  the  borrower.  The 
cosigner  becomes  jointly  and  severally 
liable  for  the  terms  of  the  note  but 
acquires  no  interest  in  the  security  and 
no  borrower  rights. 

Developm.ent  Standard.  A  building 
code  adopted  by  the  FmHA  State 
Director  in  accordance  with  §  1924.5 
(d)lll(i)(E)  of  Subpart  A  of  Part  1924  of 
this  chapter.  This  information  is 
available  in  any  FmHA  office. 

Dischled  person.  A  person  who  is 
unable  to  engage  in  any  substantially 
gainful  activity  by  reason  of  any 
medically  determinable  physical  or 
mental  impairment  expected  to  result  in 
death  or  which  has  lasted  or  is  expected 
to  last  for  a  continuous  period  of  not 
less  than  12  months.  In  the  case  of  an 
individual  who  has  attained  the  age  of 
55  and  is  blind,  disability  is  defined  as 
inability  by  reason  of  such  blindness  to 
engage  "in  substantially  gainful  activity 


requiring  skills  or  abihUes  comparable 
to  those  of  any  gainful  activity  m  which 
the  individual  has  previously  engajjed 
with  some  regulanty  over  a  substantial 
period  of  time.  A  disabled  person  also 
includes  a  person  with  a  developmental 
disability.  A  developmental  disability 
means  a  severe,  chronic  disabihty  of  a 
person  which: 

(a)  Is  attributable  to  a  mental  or 
physical  impairment  or  a  combination  cf 
mental  and  physical  impairments 

(b)  Is  manifested  before  the  person 
attains  age  22; 

(c)  Is  likely  to  continue  indefinitely; 

(d)  Results  in  substantial  functional 
limitations  in  one  or  more  of  the 
following  areas  of  major  life  activity: 

(1)  Self-care, 

(2)  Receptive  and  expressive  language, 

(3)  Leamir^ 

(4)  Mobility, 

1 5)  Self-direction, 

(61  Capacity  for  independent  living. 

(7)  Economic  self-sufficiency;  and 

(e|  Refiects  the  person's  need  for  a 
combination  and  sequence  of  special 
care,  treatment,  or  other  services  which 
are  of  lifelong  or  extended  duration  and 
are  individually  plann^:!  and 
coordinated. 

Displaced  homcmaker  An  individual 
who  is  an  adult:  has  not  worked  full- 
time  full  year  in  the  labor  force  for  a 
number  of  years  but  has  dunnp  such 
years  worked  pnmar  ly  without 
remuneration  to  care  for  the  home  and 
family:  and  is  unemployed  or 
underemployed  and  is  experiencing 
difficulty  in  obtaining  or  upgrading 
empioymenl. 

Elderly  family.  An  elderly  family 
consists  of  one  of  the  following: 

(a)  A  person  who  is  the  head,  spousn, 
or  sole  me.mber  of  a  household  and  who 
is  62  years  or  age  or  older,  or  who  :s 
handicapped  or  disabled  and  is  the 
applicant/borrower  or  the  co-applicant/ 
co-borrower  or 

(bl  Two  or  mo.-e  unrelated  elderly 
(age  62  or  older),  disabled  or 
handicapped  persons  who  are  living 
together,  at  least  one  of  whom  is  the 
applicant/borrower  or  co-appbcant/co- 
bonxjwen  or 

(c)  In  the  case  of  e  famih  where  the 
borrower/co-borrower  or  spouse,  was  at 
least  62  ye^rs  old.  handicaj.ped.  or 
disabled,  the  surviving  household 
memberfs)  shall  continue  to  be 
classified  as  an  ■elderly  family"  for  the 
purpose  of  determining  adiusted  incore 
even  though  the  survuing  membcr(s) 
may  not  meet  the  definition  of  elderiy 
family  on  their  own  prcvided: 

(1 )  They  occupied  the  dwelling  with 
the  deceesed  family  member  at  the  tin.e 
of  his/her  death;  and 
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(2)  If  one  of  the  surviving  members  is 
the  spouse  of  the  deceased  family 
member,  the  surviving  family  shall  be 
classified  as  an  elderly  family  only  until 
the  remarriage  of  the  surviving  spouse: 
and 

(3)  At  the  time  of  death,  the  dwelling 
of  the  deceased  family  member  was 
financed  under  Title  V  of  the  Housing 
Act  of  1949,  as  amended. 

Existing  dwelling.  A  dwelling  which: 

(a)  Is  more  than  1  year  old.  or 

(b)  Has  been  previously  occupied  as  a 
residence. 

Extended  family.  A  double  family  unit 
comprise  of  adult  relatives  who  live 
together  with  the  other  members  of  the 
household,  for  reasons  of  physical 
dependency,  economics,  and/or  social 
custom,  who,  under  other  circumstances, 
could  maintain  separate  households.  A 
typical  example  is:  parents  living  with 
their  adult  children. 

Finance  Office.  The  office  which 
maintains  FmHA's  financial  records.  It 
is  located  at  1520  Market  Street,  St. 
Louis.  Missouri  63103. 

First-time  homebuyer.  Any  individual 
who  (and  whose  spouse)  has  had  no 
present  ownership  in  a  principal 
residence  during  the  three  (3)  year 
period  ending  on  the  date  of  purchase  of 
the  property  acquired  with  a  guaranteed 
loan  under  this  subpart. 

Guaranteed  loan.  A  loan  made,  held, 
and  serviced  by  a  lender  for  which 
r-ii'A  has  entered  into  an  agreement 
with  the  lender  in  accordance  with  this 
subpart. 

Handicapped  person.  A  person  having 
a  physical  or  mental  impairment  which: 

(a)  Is  expected  to  be  of  long  or 
indefinite  duration; 

(b)  Substantially  impedes  his  or  her 
ability  to  live  independently. 

(c|  Is  of  such  a  nature  that  the 
person's  ability  to  live  independently 
(ould  be  improved  by  more  suitable 
living  conditions.  Form  FniHA  1944-4 
will  be  used  to  verify  handicap  m  cases 
where  State  Review  Board  or  Social 
Security  records  are  not  available. 

Household  or  family.  The  applicant, 
to-applicant,  and  all  other  persons  who 
will  make  the  applicant's  dwelling  their 
primary  residence  for  all  or  part  of  the 
next  12  months  (excluding  foster 
children  and  live-in  aides). 

Interest  assistance.  Loan  assistance 
payments  made  by  FmHA  to  the  lender 
on  behalf  of  the  borrower. 

Lender.  The  organization  making, 
holding,  and  servicing  the  loan  which  is 
guaranteed  under  the  provisions  of  this 
subpart.  The  lender  is  also  the  party 
requesting  the  guarantee.  The  lender 
includes  an  entity  purchasing  an  FmHA 
guaranteed  loan.  A  purchasing  lender 


acquires  all  the  privileges,  duties,  and 
responsibilities  of  the  originating  lender. 

Lender  Agreement  (Form  FmHA  1980- 
16).  The  signed  master  agreement 
between  FmHA  and  the  lender  setting 
forth  the  lender's  loan  responsibilities 
when  the  Loan  Note  Guarantee  is 
issued. 

Loan  Note  Guarantee  (Form  FmHA 
1980-17).  The  signed  commitment  issued 
by  FmHA  setting  forth  the  terms  and 
conditions  of  the  guarantee. 

Manufactured  home.  A  structure  built 
to  the  Federal  Manufactured  Home 
Construction  and  Safety  Standards  and 
FmHA  thermal  requirements. 

Master  Interest  Assistance  and 
Recapture  Agreement  (Form  FmHA 
1980-12).  The  agreement  between 
FmHA.  the  borrower,  and  the  lender 
which  provides  the  basis  for  payment 
and  recapture  of  interest  assistance. 

Metropolitan  Statistical  Area  (MSA). 
An  MSA  is  defined  according  to  a 
detailed  set  of  standards  prepared  by 
the  Federal  Committee  on  MSAs.  An 
area  is  defined  as  an  MSA  if  it  contains 
a  city  of  at  least  50.000  population  or  an 
urbanized  area  of  at  least  50,000  with  a 
total  metropolitan  population  of  at  least 
100,000. 

Minimum  adequate  site.  The  smallest 
area  sufficient  for  the  dwelling,  an 
adequate  water  supply  and  waste 
disposal  system,  related  facilities,  and  a 
yard  to  be  built,  purchased,  or 
refinanced.  It  is  usually  not  more  than  1 
acre  of  non-income  producing  land 
unless  more  is  needed  to  provide  for  a 
safe  and  adequate  water  supply  and 
waste  disposal  system. 

Minor  A  person  under  18  years  of 
age.  Neither  the  applicant,  co-applicant, 
or  spouse  may  be  counted  as  a  minor. 
Foster  children  are  not  counted  as 
minors  for  the  purpose  of  determination 
of  annual  or  adjusted  income. 

Net  family  assets  Include: 

(a)  The  value  of  equity  in  real 
property,  savings,  demand  deposits,  and 
the  market  value  of  stocks,  bonds,  and 
other  forms  of  capital  investments,  but 
exclude: 

(1)  Interests  in  Indian  Trust  land, 

(2)  The  value  of  the  dwelling  and  a 
minimum  adequate  site, 

(3)  Cash  on  hand  which  will  be  used 
to  reduce  the  amount  of  the  loan, 

(4)  The  value  of  necessary  items  of 
personal  properly  such  as  a  furniture 
and  automobiles(s),  and  the  debts 
against  them, 

(5)  The  assets  that  are  a  part  of  the 
business,  trade,  or  farming  operation  in 
the  case  of  any  member  of  the 
household  who  is  actively  engaged  in 
such  operation,  and 

(6)  The  value  of  a  trust  fund  that  has 
been  established  and  the  trust  is  not 


revocable  by.  or  under  the  control  of. 
any  member  of  the  household,  so  long  as 
the  funds  continue  to  be  held  in  trust. 

(b)  The  value  of  any  business  or 
household  assets  disposed  of  by  a 
member  of  the  household  for  less  than 
fair  market  value  (including  disposition 
in  trust,  but  not  in  a  foreclosure  or 
bankruptcy  sale)  during  the  two  years 
preceding  the  date  of  application,  in 
excess  of  the  consideration  received 
therefore.  In  the  case  of  a  disposition  as 
part  of  a  separation  or  divorce 
settlement,  the  disposition  shall  not  be 
considered  to  be  less  than  fair  market 
value  if  the  household  member  receives 
important  consideration  not  measurable 
in  dollar  terms. 

Originating  lender  The  lender  making 
the  loan.  This  is  typically  the  lender 
requesting  the  guarantee  from  FmHA. 

Packager  A  builder,  developer,  real 
estate  agent,  or  other  party  who  obtains 
and  presents  one  or  more  completed 
applications  for  guaranteed  RH  loans  to 
an  eligible  lender. 

Single  parent.  An  individual  who  is 
unmarried  or  legally  separated  from  a 
spouse  and  has  custody  or  joint  custody 
of  one  (1)  or  more  minor  children  or  is 
pregnant. 

State  Director  Director  of  FmHA 
programs  within  a  State  Office  area  and 
local  contact  for  the  guaranteed  loan 
program.  For  the  purposes  of  this 
Subpart,  State  Director  includes  Hural 
Housing  Chiefs  and  State  Office  Rural 
Housing  Specialists. 

Transfer  and  assumption.  The 
conveyance  by  a  debtor  to  an  assuming 
party  of  the  assets,  collateral,  and 
liabilities  of  the  loan  in  return  for  the 
assuming  party's  binding  promise  to  pay 
the  outstanding  debt. 

Veteran.  A  veteran  is  a  person  who 
has  been  discharged  or  released  from 
the  active  forces  of  the  United  States 
Army,  Navy,  Air  Force,  Marine  Corps,  or 
Coast  Guard  under  conditions  other 
than  dishonorable  discharge  including 
"clemency  discharges"  and  who  served 
on  active  duty  in  such  forces: 

(a)  from  April  6, 1917  through  March 
31, 1921; 

(b)  from  December  7, 1941  through 
December  31, 1946; 

(c)  from  June  27. 1950  through  January 
31,  1955;  or 

(d)  for  more  than  180  days,  any  part  of 
which  occurred  after  January  31, 1955, 
but  on  or  before  May  7. 1975. 

§  §  1 980.303- 1 980.307    [Reserved] 

§  1980.308    Full  faith  and  credit. 

The  Loan  Note  Guarantee  constitutes 
an  obligation  supported  by  the  full  faith 
and  credit  of  the  United  States  and  is 
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incontestaWe  except  for  fraud  or 
misrepresentation  of  which  the  lender 
has  actual  knowledge  at  the  time  it 
becomes  such  lender  or  which  the 
lender  participates  in  or  condones.  A 
note  which  provides  for  the  paynjent  of 
interest  on  interest  shall  not  be 
guaranteed.  Any  guarantee  or 
assignment  of  a  guarantee  attached  to  or 
relating  to  a  note  which  provides  for  the 
payment  of  interest  on  interest  is  void. 
Notwithstanding  the  prohibition  of 
interest  on  intereet  the  loan  may  be 
reamortized  within  its  remaining  term 
with  written  concurrence  of  FmHA.  The 
Loan  Note  Guarantee  will  be 
unenforceable  to  the  extent  any  loss  is 
occasioned  by  violation  of  usury  laws, 
negligent  servicing,  or  failure  to  obtain 
the  required  security  regardless  of  the 
time  at  which  FmHA  acquires 
knowledge  of  the  forgoing.  Negligent 
servicing  is  defined  as  the  failure  to 
perform  those  services  which  a 
reasonably  prudent  lender  would 
perform  in  servicing  its  own  loan 
portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only 
the  concept  of  a  failure  to  act,  but  also 
not  acting  in  a  timely  manner,  or  acting 
contrary  to  the  manner  in  which  a 
reasonably  prudent  lender  would  act  up 
to  the  time  of  loan  maturity  or  until  a 
final  loss  is  paid.  Any  losses  occasioned 
will  be  unenforceable  to  the  extent  that 
loan  funds  are  used  for  purposes  other 
than  those  approved  by  FmH.A  in  its 
conditional  commitment  for  guarantee. 
The  Loan  Note  Guarantee  shall  not 
cover  interest  accruing  90  days  after 
FmHA  has  approved  the  lender's 
decision  to  liquidate  the  loan. 

§  1980.309    Lender  participation  in 
guaranteed  RH  loans. 

(a)  Eligible  lender.  The  following 
lenders  are  eligible  to  participate  in  the 
FmHA  guaranteed  RH  loan  program 
upon  presentation  of  evidence  of  said 
approval  and  execution  of  Form  FmHA 
1980-16,  "Lender  Agreement  for  Single 
Family  Housing  Loan  Guarantees" 
(Exhibit  D  to  this  subpart). 

(1)  Any  lender  approved  as  a 
supervised  or  nonsupervised  mortgage 
for  submission  of  1-4  family  housing 
applications  for  Federal  Housing 
Mortgage  Insurance  or 

(2)  any  lender  approved  by  Fannie 
Mae  for  participation  in  "First 
Mortgages" 

(3)  A  Farm  Credit  system  institution 
with  direct  lending  authority, 

(b)  Lender  approval.  A  lender  must 
request  a  determination  of  eligibility  in 
order  to  participate  in  the  program. 

(1)  The  lender  must  provide  the 
following  information  to  FniHA: 


(i)  The  name  of  an  official  of  the 
lender  who  will  serve  as  a  contact  for 
Fmf  L\  regarding  the  lender's  guaranteed 

loans. 

(ii)  A  list  (rf  names,  titles,  and 
responsibilities  of  the  lender's  principal 
officers. 

(ui)  Copies  of  financial  statements, 
budgets,  loan  agreements,  analysis 
sheets,  record  keeping  methods, 
security,  and  other  forms  to  be  used. 

(iv)  An  outline  of  the  lender's  internal 
loan  criteria  for  issues  of  credit  history 
and  repayment  abihty. 

(2)  The  lender  must  agree  to: 

(i)  Process  and  service  FmHA 
guaranteed  lotms  in  accordance  with 
FmHA  regulations. 

(ii)  Permit  FmHA  employees  or  its 
designated  representatives  to  examine 
or  audit  all  records  and  accounts  related 
to  any  FmHA  loan  guarantee. 

(iii)  Retain  the  loan  in  d)e  lender's 
portfolio  and  be  responsible  for 
servicing  of  the  loaa  or  if  the  loan  is  to 
be  sold,  sell  only  to  an  FmHA  eligible 
lender. 

(iv)  Use  form*  which  have  been 
approved  by  the  Federal  Housing 
Administration  (FHA)  or  Fannie  Mae. 

(v)  Abide  by  all  apphcable  conditions 
of  §  1980.334  of  this  subpart  for  all  RH 
loan  guarantees. 

(c)  FmHA  review  of  lender  eligibility 
The  State  Director,  or  designee,  will 
assure  that  the  lender's  request  for 
eligibility  is  complete,  and  notify  the 
lender  within  15  calendar  days  of  the 
receipt  of  a  request  of  the  decision  or 
the  need  for  additional  information.  The 
following  are  the  steps  required  for 
reviewing  a  request  for  lender  eligibility: 

(1)  Check  current  "Lists  of  Parties 
Excluded  from  Federal  Procurement/ 
Nonprocurement  Programs"  to 
determine  whether  the  lender  or  any  of 
its  principal  officers  have  been  debarred 
from  doing  business  with  the 
government. 

(2)  Review  the  lenders  evidence  of 
approval  by  FIIA  or  Fannie  Mae. 

(3)  Determine  whether  the  lender  has 
made  previous  FmHA  guaranteed  loans 
and  consider  any  history  in  other  FmH.^ 
programs. 

(d)  Handling  applications  for  lender 
approval.  Upon  determination  of  a 
lenders  eligibility.  FmHA  and  the  lender 
will  execute  Form  FmHA  1980-16. 

(1)  Application  retention.  The 
application  material  will  be  retained  by 
the  Stale  Director  for  all  eligible  lenders. 
Periodic  checks  will  be  made  by  the 
State  Director  to  insure  the  lenders 
performance  is  as  outlined  in  the 
application. 

(2)  Appeal  of  adverse  decision  for 
approved  lender  status.  The  State 
Director's  decision  on  eligible  lender 


status  may  not  be  appealed  but  the 
lender  may  request  a  review  ot  tnc 
decision  in  acoordance  with  subpari  B  of 
part  1900  of  thts  diap<er. 

(e)  Monilonng  lenders.  The  Slate 
Director,  or  designee,  will  review  20 
percent  of  the  outstanding  lowns 
serviced  by  each  lender  every  two 
years,  or  more  often  if  necessary 

(1 )  if  the  Stale  Director  determines  • 
that  the  lender  is  not  fulfilling  the  ! 
obligations  of  Form  FmHA  1980-16  or  i 
that  the  lender  fails  to  maintain  the 
required  criltna,  the  lende'  vi  ill  be 
notified  in  writing  of  the  deficiencies 

and  allowed  a  maximum  of  30  days  lo 
correct  them. 

(2)  If  the  lender  fails  tc  make  the 
required  corrections,  the  lender  s 
ehgible  status  may  be  revoked  by  the 
State  Director,  The  revocation  will  be  a 
certified  letter  and  will  slate  all  of  the 
reasons  for  the  action.  Outstanding 
guaranteed  loans  shall  continue  lo  be 
the  responsibility  of  the  lender. 

(f)  Renewing  lender  eligibility. 
Renewal  of  lender  eligibility  is  not  an 
automatic  process.  Lenders  desinng  to 
keep  their  eligible  lender  status  must 
request  a  subsequent  approval  at  least 
60  days  prior  to  the  expiration  of  the 
approved  eligible  period  The  lender  s 
request  lo  the  State  Director  for  renewal 
will  include  at  least  the  following: 

[1]  A  brief  summary  of  activity  as  an 
eligible  lender  including  number  and 
dollar  amount  of  guaranteed  loans,  the 
number  of  appiiLdliC'riB  for  guaranteed 
loans  under  consideration,  and  a  recap 
of  any  loss  settlements. 

(2)  Present  evidence  of  approval  of 
FHA  or  Fannie  Mae 

(3)  Request  for  a  new  2-year  period  of 
eligible  lender  status. 

(g)  FmHA  rev;pl^.  At  least  30  days 
prior  to  the  expiration  of  the  lender's 
eligibility,  the  State  Director  will  review 
the  lender's  performance.  The  review 
will  include  an  examination  of  the_ 
lender  8  loan  processing  and  servicing 
as  follows: 

(1)  The  incidence  of  first-year 
delinquency  on  loans  made  by  the 
lender; 

(2)  .Any  reviews  conducted  of  the 
lender  s  portfolio; 

(3)  Loan  servicing  actions  taken  by  the 
lender; 

(4)  Any  other  information  regarding 
the  lender. 

(h)  Termination  of  lender  eligibility— 
(1)  Expiration  Lender  eligibility  will 
expire  at  the  end  of  2  years,  unless  the 
lender  obtains  a  new  agreement  as 
provided  m  paragraph  §  1980  .•?09(g)  of 
this  section. 

(2)  Revocation.  The  State  Director 
shall  revoke  the  eligible  lender  status  of 
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any  lender  who  fails  to  comply  with  the 
requirements  of  paragraph  (b)  of  this 
section.  Status  will  also  be  revoked  if 
the  lender  violates  the  terms  of  Form 
FmHA  1980-16.  or  fails  to  properly 
service  any  guaranteed  loan,  or 
adequately  protect  the  interests  of  the 
lender  and  the  government. 

(i)  Lender  responsibility.  The  lender 
will  be  responsible  for  the  servicing  and 
liquidating  (if  necessary)  of  the  loan. 
The  lender  may  use  agents, 
correspondents,  branches,  financial 
experts,  or  other  institutions  in  carrying 
out  its  responsibilities. 

(11  Processing.  If  upon  review  of  an 
application  the  lender  concludes  that  the 
application  can  be  considered  for  an 
FmHA  guarantee,  the  lender  will 
prepare  a  written  statement  addressing 
each  of  the  loan  eligibility  requirements 
of  this  subpart  and  the  basis  for  the 
conclusion  and  place  the  statement  in 
the  applicant's  file.  The  lender  must 
abide  by  limitations  on  loan  purposes, 
loan  limitations,  interest  rates,  and 
terms  set  forth  in  this  subpart.  The 
lender  will  obtain,  complete,  and  submit 
to  FmHA  the  items  required  in 
S  1980.353(d)  of  this  subpart. 

(2)  Servicing.  Lenders  are  fully 
responsible  for  servicing  and  protecting 
the  security  for  all  guaranteed  loans. 

(3)  Liquidation.  The  lender  will 
complete  any  liquidation  of  loans 
guaranteed  under  the  provisions  of  Form 
FmHA  1980-16.  Loss  claims  will  be 
submitted  on  Form  FmHA  449-30,  "Loan 
Note  Guarantee  Report  of  Loss."  The 
loss  report  will  be  accompanied  by 
supporting  information  to  outline 
disposition  of  all  security  pledged  to 
secure  the  loan. 

(j)  FmHA  responsibility.  The  approval 
official  will  review  each  submission  and 
compare  material  with  Form  FmHA 
1980-16.  The  lender  will  be  immediately 
contacted  for  information  found  not  to 
be  in  accordance  with  the  approved 
(agreement.  The  approval  official  may 
'.request  additional  information,  review 
!the  lender's  complete  file  or  make  an 
independent  evaluation  of  an 
application,  if  needed.  FmHA  will  make 
the  final  determinations  on  eligibility  of 
the  applicant  and  the  dwelling  for  the 
guaranteed  loan  program. 

(1)  FmHA  processing  time.  FmHA  will 
provide  a  response  to  all  eligible  lender 
requests  for  a  guarantee  within  10 
working  days  of  receipt. 

(2)  Compliance  reviews.  The  FmHA 
official  who  conducts  reviews  of  the 
requirements  of  this  paragraph  will 
document  the  review  in  the  FmHA  loan 
docket.  Any  discrepancies  noted  and 
not  resolved  will  be  reported  to  the 
State  Director. 


(i)  Loan  closing  review.  FmFL\  will 
review  each  lender's  guaranteed  loan 
file  within  90  days  of  loan  closing  to 
assure  compliance  with  the 
requirements  of  this  subpart. 

(ii)  Loan  processing  review  for  new 
lenders.  The  approval  official  will  make 
a  complete  review  of  the  first  five  loans 
developed  by  a  newly  eligible  lender. 
The  State  Director  will  also  review  not 
less  than  the  first  5  loan  submissions 
from  a  newly  eligible  lender  to  assure 
compliance  with  and  understanding  of 
FmHA  regulations.  FmHA  will  review 
the  lender  file  on  each  guaranteed  RH 
loan  at  least  annually. 

(3)  Lender  Agreement.  The  State 
Director  will  maintain  the  original  of 
Form  FmHA  1980-16  in  an  operational 
file  for  each  eligible  lender.  A  copy  of 
Form  FmHA  1980-16  will  also  be  placed 
in  the  FmHA  borrower's  docket  at  the 
time  Form  FmHA  1980-17  is  issued. 

(k)  Lender  sale  of  loan.  Upon  prior 
written  notification  to  the  FmHA  State 
Director,  the  lender  may  sell  the  loan. 
The  lender  and  purchaser  will  execute 
Form  FmHA  1980-11,  "Assignment  and 
Assumption  Agreement"  (Exhibit  J  to 
this  subpart).  The  lender  will  also 
comply  with  §  941  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  The  State  Director  will  notify  the 
County  Office  of  the  sale, 

(1)  Purchasing  lenders.  A  lender  that 
does  not  wish  to  originate  FmHA  loans, 
but  is  interested  in  purchasing  loans 
made  by  other  lenders  for  servicing 
purposes,  may  participate  if  the  lender  is 
approved  by  FHA  or  Fannie  Mae  for 
servicing. 

(m)  Debarment.  See  subpart  M  of  part 
1940  of  this  chapter. 

§  1980.310    Loan  purposes. 

A  loan  may  be  guaranteed  if  made  to 
an  apphcant  who  has  been  determined 
eligible  in  accordance  with  §  1980.350  of 
this  subpart. 

(a)  To  buy.  build,  rehabilitate, 
improve,  or  relocate  a  dwelling  and 
provide  related  facilities  for  use  by  the 
applicant  as  a  primary  residence. 

(b)  To  refinance  secured  or  unsecured 

non-FmHA  debts  that  meet  the 

following: 
(1)  If  a  loan  of  $5,000  or  more  is 

necessary  for  repairs  to  correct  major 
deficiencies  to  make  the  dwelling 
decent,  safe,  and  sanitary,  an  existing 
lien  which  meets  the  requirements  of 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  of  this 
section  may  be  refinanced  regardless  of 
delinquency,  if  necessary  for  the 
applicant  to  have  repayment  ability  for 
the  existing  loan  and  the  requested  loan 
for  repairs. 

(2)  Debts  or  costs  incurred  after  the 
date  of  application,  but  before  the  loan 


was  closed,  may  be  refinanced  if  the 
costs  were  incurred  for  fees  for  legal, 
architectural,  and  other  technical 
services,  or  for  materials,  construction, 
or  site  acquisition.  These  costs  may  be 
included  in  the  loan  when: 

(i)  The  applicant  is  unable  to  pay  the 
costs  from  personal  resources  and 
failure  to  authorize  the  use  of  loan  funds 
would  jeopardize  the  applicant's  ability 
to  repay  the  loan;  and 

(ii)  The  construction  or  repair  work 
conforms  to  that  shown  on  the 
applicable  plans  and  specifications,  and 
the  costs  were  incurred  for  authorized 
loan  purposes. 

(3)  Costs  in  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  of  this  section  may  be  included 
in  the  loan  when: 

(i)  The  costs  were  incurred  after  the 
applicant  filed  a  written  application  for 
a  loan,  but  before  the  loan  was  closed; 

and 

(ii)  The  applicant  is  unable  to  pay  the 
costs  from  personal  resources,  and 
failure  to  authorize  the  use  of  loan  funds 
would  jeopardize  ihe  applicant's  ability 
to  repay  the  loan;  and 

(iii)  The  construction  or  repair  work 
conforms  to  that  shown  on  the 
appHcable  plans  and  specifications,  and 
the  costs  were  incurred  for  authorized 
loan  purposes. 

(c)  A  loan  made  under  paragraph  (a) 
of  this  section  may  be  used  to: 

(1)  Purchase  in  fee  title,  a  minimum 
adequate  site,  as  outlined  in  §  1980.316 
of  this  subpart,  on  which  improvements 
are  or  will  be  located,  if  the  applicant 
does  not  own  an  adequate  site. 

(2)  Pay  reasonable  acquisition  cost  for 
a  leasehold  interest  in  a  minimum 
adequate  site  at  the  time  an  initial 
guaranteed  loan  is  made. 

(3)  Provide  an  adequate  and  safe 
water  supply  and/or  an  adequate 
sewerage  facility. 

(4)  Provide  site  preparation,  including 
grading,  seeding  or  sodding  of  lawns, 
foundation  planting,  trees,  walks,  yard 
fences,  and  driveways  to  building  sites. 

(5)  Purchase  and  install  essential 
equipment  in  the  dwelling  including 
items  such  as  a  range,  refrigerator, 
clothes  washer,  or  clothes  dryer,  if  these 
items  are  normally  sold  with  dwellings 
in  the  area  and  if  purchase  of  these 
items  is  not  the  primary  purpose  of  the 

loan. 

(6)  Provide  special  design  features  or 
equipment  when  necessary  because  of 
physical  handicap  or  disability  of  the 
applicant  or  a  member  of  the  household. 

(7)  Purchase  and  install  approved 
energy  saving  measures  and  approved 
furnaces  and  space  heaters  which  use  a 
commonly  used,  economical,  and 
dependably  available  type  of  fuel. 
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(8)  Provide  storm  cellars  and  similar 
protective  structures. 

(9)  Pay  incidental  expenses  such  as 
fees  for  tax  monitoring  service, 
architectural,  appraisal,  surveying, 
environmental,  and  other  technical 
services. 

(10)  Pay  reasonable  connection  fees 
for  utilities  such  as  water,  sewer, 
electricity,  or  gas,  which  the  borrower  is 
required  to  pay  and  cannot  pay  from 
other  funds. 

(11)  Pay  real  estate  taxes  which  are 
due  and  payable  on  the  building  and/or 
site  at  the  time  of  closing  an  initial  loan, 
if  this  amount  is  not  a  substantial  part  of 
the  loan. 

(12)  Establish  escrow  accounts  for  the 
payment  of  real  estate  taxes  and/or 
insurance  premiums. 

(13)  Provide  living  area  for  all 
members  of  the  applicant's  household, 
including  "extended  family,"  as 
provided  in  §  1980.313(g)  and 

§  1980.313(k)  of  this  subpart. 

(14)  Pay  legal  services,  title  clearance, 
loan  closing,  and  points  within  the 
provisions  of  5  1980.312(b)  of  this 
subpart  (interest  assisted  borrowers 
only). 

(15)  Purchase  any  stock  in  a 
cooperative  lending  agency  that  is 
necessary  to  obtain  the  loan. 

(16)  Pay  incidental  expenses 
specifically  authorized  for  manufactured 
housing  in  exhibit  F  of  subpart  A  of  part 
1944  of  this  chapter. 

§  19B0.31 1    Rural  area  designation. 

The  StPte  Director  is  responsible  for 
establishing  rural  area  boundaries  in 
accordance  with  the  provisions  of 
§  1944.10  of  subpart  A  of  part  1944  of 
this  chapter  and  this  section. 

(a)  A  rural  area  is  an  area  which  is 
identified  as  rural  in  accordance  with 
§  1944.10  of  subpart  A  of  part  1944  of 
this  chapter  and  is  located  at  least  25 
miles  from  the  urbanized  area  contained 
within  a  Consolidated  Metropolitan 
Statistical  Area  (CMSA).  Any  city, 
place,  town  or  village  intersecting  the  25 
mile  limit(s)  is  not  considered  an  eligible 
rural  area. 

(b)  The  urbanized  area  of  a  CMSA  is 
defined  in  the  Census  Block  number 
maps  which  are  available  from  the 
Bureau  of  Census,  Geography  Branch. 
1201  East  10th  Street,  Jeffersonville. 
Indiana  47132. 

(c)  FmHA  will  maintain  current 
county  maps  showing  ineligible  areas  in 
the  District  and  County  offices.  These 
maps  will  be  made  available  to  the 
public  on  request. 

(d)  If  an  area  designation  is  changed 
from  rural  to  nonrural.  guarantees  may 
be  made  only  in  the  following  instances: 


(1)  Applications  received  by  FmHA 
prior  to  the  change  of  designation  may 
be  processed. 

(2)  Subsequent  guarantees  may  be 
made  on  property  in  an  area  where  the 
designation  was  changed  from  rural  to 
nonrural  after  the  initial  loan  was  made 
to  pay  equity  in  connection  with  an 
assumption  and  transfer  of  an  RH  loan. 

§  1980.312    Loan  limitations  and  special 
provisions. 

(a)  Prohibited  loan  purposes.  Loans 
will  not  be  guaranteed  if  loan  funds  are 
to  be  used  for: 

(1)  Payment  of  construction  draws. 

(2)  The  purchase  of  furniture  or  other 
personal  property  except  for  essential 
equipment  and  materials  authorized  in 
accordance  with  §  1980.310  of  this 
subpart. 

(3)  Refinancing  FmHA  debts,  debts 
owed  the  lender,  debts  on  a  building  site 
without  a  building,  or  debts  on  a 
manufactured  home. 

(4)  Purchase  or  improvement  of 
income-producing  land,  or  buildings  to 
be  used  principally  for  income- 
producing  purposes,  or  buildings  not 
essential  for  RH  purposes,  or  to  buy  or 
build  buildings  which  are  largely  or  in 
part  specifically  designed  to 
accommodate  a  business  or  income- 
producing  enterprise. 

(5)  Payment  of  fees,  charges,  or 
commissions,  such  as  finder's  fees  for 
packaging  the  applications  or  placement 
fees  for  the  referral  of  a  prospective 
applicant  to  FmHA. 

(6)  Improving  the  entry  of  a 
homestead  entryman  or  deseri  entryman 
prior  to  receipt  of  patent. 

(b)  Limitations.  The  amount  of  the 
loan  may  not  exceed  the  maximum 
dollar  limitation  of  section  203(b)(2)  of 
the  National  Housing  Act  (12  U.S.C. 
(1702)). 

(1)  A  loan  for  new  or  existing  housing 
may  be  made  for  up  to  100  percent  of  the 
present  market  value,  the  selling  price, 
or  the  cost  of  acquisition  and 
development,  whichever  is  less,  except 
as  provided  in  paragraph  (b)(2)  of  this 
section. 

(2)  A  loan  for  the  purchase  of  a 
dwelling  which  is  less  than  one  year  old 
may  not  exceed  90  percent  of  the  market 
value  or  the  selling  price,  whichever  is 
less,  when  the  lender,  lender's 
representative,  Department  of  Housing 
and  Urban  Development,  Department  of 
Veteran's  Affairs,  or  FmHA  did  not 
make  inspections  during  construction 
unless  the  dwelling  is  covered  by  an 
FmHA  approved  10-year  warranty  plan 
and  the  builder  provides  evidence  of 
good  standing  under  said  plan. 


(3)  Not  more  than  3  discount  points 
may  be  paid  by  the  borrower  unless 
authorized  by  the  Administrator. 

(i)  Discount  points  paid  by  the  seller 
are  permitted. 

(ii)  The  payment  of  points  will  not  be 
considered  in  the  appraisal. 

(c)  Subdivision  clearance  and 
approvals  or  more  units.  (1)  When 
housing  units  are  proposed  for  a  new  or 
existing  subdivision,  the  subdivision 
must  be  approved  by  FmHA.  HUD.  or 
VA  before  issuance  of  a  Conditional 
Commitment  for  Guarantee.  The 
subdivision  must  meet  the  requirements 
of  subpart  E  of  pari  1901  and  subpart  C 
of  part  1924  of  this  chapter. 

(2)  The  builder,  developer,  or 
packager  will  submit  the  necessary 
information  to  FmHA  in  accordance 
with  §  1924.119  of  subpart  C  of  part  1924 
of  this  chapter  to  FmHA  with  a  request 
for  subdivision  approval. 

(3)  The  State  Director  will  provide  the 
lender  a  list  of  approved  subdivisions 
upon  the  lender's  request  and  will 
maintain  a  record  of  these  requests  for 
the  purpose  of  updating  the  lists  as 
changes  occur. 

(d)  Limitations  on  lender's  sale  of  the 
loan.  A  lender  may  sell  the  FmHA 
guaranteed  loan  only  to  a  lender 
approved  by  FmHA.  The  lender  may  be 
debarred  from  program  participation  for 
selling  the  loan  to  a  non-approved 
entity. 
5  1980.313    Site  and  buHdlng  requirements, 

(a)  Rural  area.  The  property  on  which 
the  loan  is  made  must  be  located  in  a 
designated  rural  area  as  defined  in 

§  1980.311  of  this  subpart.  A  nonfarm 
tract  to  be  pui  chased  or  improved  with 
loan  funds  must  not  be  closely 
associated  with  farm  service  buildings. 

(b)  Access.  The  property  must  be 
contiguous  to  and  have  direct  access 
from  a  street,  road,  or  driveway  that 
meets  the  applicable  requirements  of 
§  1924.115  (Subdivisions),  S  1924.116 
(Existing  Subdivisions),  and  S  1924.117 
(Scattered  Sites)  of  subpart  C  of  part 
1924  of  this  chapter.  For  properties 
having  access  from  a  dnveway.  the 
maintenance  cost  for  the  driveway  must 
be  considered  when  determining  the 
applicant's  repayment  ability. 

(d  Site.  A  nonfarm  tract  on  which  a 
loan  is  to  be  made  may  not  be  larger 
than  a  minimum  adequate  site  which  is 
the  smallest  area  sufficient  for  the 
dwelling,  an  adequate  water  and/or 
waste  disposal  system,  other  related 
facilities,  and  a  yard.  An  applicant  who 
is  the  owner  of  a  larger  than  minimum 
adequate  site  is  expected  to  liquidate 
the  excess  portion(8)  as  a  condition  of 
the  loan  unless  a  waiver  is  granted  in 
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accordance  with  paragraph  (d)  of  this 
section.  Minimum  adeqnate  sites  are: 

(1)  Scattered  sites  of  1  acre  or  less. 

(2)  House  sites  of  1  acre  or  less  within 
a  subdivision  environment  without 
central  water  or  sewer  facilities 

(3)  Not  in  excess  of  one  quarter  of  an 
acre  in  a  subdivision  with  adequate 
water  and  sewer,  except  some  vanation 
in  kidividaal  lot»  may  be  permitted  to 
accomnuxiate  cul-de-sacs,  cluster 
housing  coDceptt.  or  other  subdivision 
designs  which  maximize  good  land 
usage. 

(d)  Waiver  provision.  The  State 
Director  may  waive  the  size  limits  in 
paragraph  (c)  of  this  section  on  a  case- 
by-case  basis  when  it  is  determined 
that: 

(1)  Minimum  adequate  sites  are  not 
available  in  the  area,  the  vaiue  of  the 
total  site  is  comparable  to  the  vaiue  of  a 
minimum  adequate  site,  and  the  extra 
land  does  not  qualify  as  a  minimum 
adequate  site. 

(2)  Zoning  ordinances  which  require 
luts  in  excess  of  the  limits  set  forth  in 
paragraph  (c)  of  this  section  were 
established  because  additional  land  is 
needed  to  protect  the  water  supply  and/ 
or  provide  an  adequate  waste  disposal 
system,  or  the  zoning  complies  with 
either  an  established  State  or  National 
environmental  plan  or  a  State  law,  or 

(3)  The  scattered  site  or  subdivision 
was  approved  before  May  14, 1987. 

(e)  Environmental  concerns.  The 
property  must  meet  the  siting  and 
environmental  requirements  contained 
in  subpart  C  of  part  1940  of  this  chapter. 

(f)  Modest  house.  Dwellings  financed 
must  provide  decent,  safe,  and  sanitary 
housing  and  be  modest  in  size,  design, 
and  cost. 

(g)  Characteristics  of  new  dwei lings — 
(1)  Moderate  income  borrowers.  The 
construction  or  purchase  of  a  new 
dwelling  shall  not  exceed  what  is 
typical  of  modest  housing  for  the  area. 

(2)  Borrowers  eligible  for  interest 
assistance.  Housing  needs  will  be  based 
on  the  number  and  composition  of  the 
household  edong  with  consideration  of 
special  needa,  such  as  facilities  for  the 
elderly,  disabled,  or  handicapped.  The 
construction  or  purchase  of  a  new  house 
shall  not  exceed  what  is  typical  for  the 
current  needs  of  low  and  moderate 
income  persons  in  the  area  or  the 
following,  whichever  is  smaller 
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(3)  A  reasonable  amount  of  additional 
square  footage  may  be  added  to  the 
dwelling  when  the  dwellmg  is 
considered  modest  for  the  area  for  the 
applicant  s  fomily  size  and  the 
additional  space  is: 

(i)  Justified  by  the  composition  of 
current  family  members,  special  needs, 
or  for  family  size  m  excess  of  6 
members,  or 

[n]  Is  the  result  of  a  more  efficient 
design.  Allowable  design  concepts 
include: 

(A)  Incorporating  standard  size 
building  materials  where  a  smaller 
house  would  result  in  a  waste  of 
materials. 

(B)  Volume  construction  using  stock 
plans  that  meet  FmHA  size 
requirements  for  the  majority  of  famihes 
involved,  or 

(C)  An  increase  in  space  to 
compensate  for  the  loss  in  living  area 
due  to  super  insulation. 

(4)  If  the  square  footage  exceeds  the 
limits  specified  in  paragraph  (g)  (1)  or  (2) 
of  this  section,  the  lender  will  document 
that  the  dwelling  is  considered  modest 
for  the  area  and  is  being  provided  at 
equal  or  less  cost  than  a  ranch  style 
dwelling  that  meets  these  requirements. 
The  FmHA  approval  official  will 
document  concurrence  with  the  lender's 
determination  prior  to  approval  of  the 
guarantee. 

(h)  Living  area.  Living  area  or  gross 
floor  area,  for  the  purposes  of  this 
section,  will  be  measured  from  the 
outside  walls  of  the  dwelling.  For  a 
dwelling  built  on  a  slab  or  crawl  space, 
a  reasonable  deduction  may  be  made  for 
that  space  designed  and  used  for  utility 
and  storage.  Living  area  will  be 
determined  as  follows: 

(1)  Ranch  on  slab,  crawl  space,  or 
basement.  First  floor  excluding  garage 
or  carport. 

(2)  Split  foyer,  bi-level.  raised  ranch, 
t'tc:  All  space  except  for  a  basement 
garage.  If  the  lower  level  is  finished,  the 
area  will  be  counted  as  living  area.  If 
the  lower  level  is  not  finished,  one  half 
of  the  potential  living  area  wrill  be 
counted. 

(3)  Cape  Cod:  All  of  the  first  floor,  and 
all  of  the  second  floor  measured  to  the 
outside  of  the  knee  stud  wall,  excluding 
below  ground  basements.  If  the  second 
level  is  finished,  the  area  will  be 
counted  as  living  area.  If  the  second 
level  is  not  finished,  one  half  of  the 
potential  living  area  will  be  counted. 

(4)  Two-story  to^n houses — zero  lot 
line:  The  area,  center  to  center  of  party 
walls,  and  outside  of  ail  exterior  walls 
of  all  floors,  excluding  below  ground 
basements.  If  the  dwelling  is  built  on  a 
slab  or  crawl  space,  the  living  area  may 


exceed  paragraph  (g)  by  up  to  10  percent 
for  storage  purposes. 

(i)  Dwelling  designs  and  materials. 
FmHA  and  lenders  shall  not  require  the 
use  of  any  building  designs  and/or 
materials  which  exceed  the  applicable 
development  standards  for  new  houses 
or  new  construction.  However,  such 
designs  may  be  permitted  when  the 
costs  are  comparable  to  or  less  than  the 
cost  of  fair  quality  material. 

(j)  Prohibited  features/amenities.  The 
following  design  features  will  not  be 
permitted  when  financing  construction 
of  a  dwelling  or  purchase  of  a  new 
dwelling  for  an  applicant  who  is  eligible 
for  interest  assistance: 

(1)  Garages  or  carports  if  not 
customary  in  the  area; 

(2)  Garages  or  carports  exceeding  320 
square  feet; 

(3)  Nonliving  areas  such  as  balconies, 
decks,  and  patios: 

(4)  Dwelling  designs  which  are 
incompatible  with  existing  site 

(  onditions;  i.e.  basements  in  wet  areas; 

(5)  Den/recreation  room; 

(6)  Central  cooling  systems  unless 
authorized  by  the  State  Directon 

(7)  F"ireplaces; 

(8)  Bay  or  bow  windows; 

(9)  Components  of  the  house,  such  as 
kitchen  cabinets,  bathiTOom  fixtures, 
light  fixtures,  etc.,  which  exceed  "fair- 
quahty,"  (or  "average-quality"  for 
manufactured  housing),  described  in 
Marshall  and  Swift  Residential  Cost 

I  landbook  or  similar  cost  guide,  unless 
the  cost  of  the  selected  component  is 
comparable  to  or  less  than  one  of  "fair 
quality;" 

(10)  Fences,  except:  _  . 
(i)  When  needed  to  provide  protection 

from  a  potentially  dangerous  situation: 
or. 

(ii)  When  customary  in  the  area  on 
zero  lot  lines,  townhouse  properties,  or 
on  house  lots  of  6,(K)0  sq.  ft,  or  less,  to 
afford  privacy; 

(11)  Decorative  iron  work  which  is  not 
needed  as  a  safety  measure; 

(12)  Kitchen  appliances  that  FmHA 
determines  to^)e  above  modest  for  the 
area; 

(13)  Sliding  glass  or  atrium  doors 
unless: 

(i)  The  Slate  Director  determines  that 
these  types  of  doors  are  customary  in 
other  modes  homes  in  area; 

(ii)  They  will  not  increase  the  cost  of 
the  house; 

(14)  Vaulted  ceilings  unless  they  will 
not  increase  the  cost  of  the  house;  and 

(15)  Skylights  and  cathedra!  ceilings. 
(k)  Permitted  features.  (1)  Special 

design  features  necessary  to 
accommodate  the  needs  of  the  elderly, 
disabled,  or  handicapped  persons. 
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(2)  Energy  saving  features  which 
exceed  FmHA  requirements  and  cost 
more  than  1  percent  of  the  market  value 
of  the  property  and  cost  effective  solar 
energy  systems  may  be  used  only  after 
approval  by  FmHA's  State  Architect/ 
Engineer  and  authorization  by  the  State 
Director.  Complex  systems,  such  as 
active  solar  space  heating  or  cooling, 
geothermal,  hydropower,  wind,  and 
photovoltaic,  that  could  be  considered 
unconventional,  must  be  submitted  to 
the  National  Office  for  concurrence 
prior  to  authorization  by  the  State 
Director. 

(3)  Solid  fuel  burning  devices  may  be 
authorized  only  if  the  approval  official 
determines  and  documents  that  a 
dependable  and  economical  fuel  supply 
is  available.  To  assure  compliance  and 
to  remove  uncertainties  regarding  safety 
and  efficiency,  solid  fuel  burning 
devices  are  authorized  only  after 
approval  by  the  local  fire  official,  FmHA 
State  Architect/Engineer  and 
subsequent  authorization  by  the  FmHA 
State  Director, 

(4)  A  dwelling  for  extended  families 
as  defined  in  §  1980.302  c^^this  subpart 
may  include  bedroom  area  with  an 
exterior  entrance  and  an  additional 
bathroom.  This  area  should  be  designed 
in  a  manner  that  will  not  adversely 
affect  the  home's  potential  for  resale. 

(I)  E.xisting  dwellings.  Priority  should 
be  given  to  financing  existing  dwellings 
in  areas  with  a  good  supply  of 
competitively  priced,  suitable  housing 
stock.  Applicants  should  be  counseled 
regarding  the  type  of  housing  necessary 
to  meet  their  current  needs.  The  cost 
advantage  should  not  be  offset  by  the 
cost  of  utilities  and  maintenance.  Loan 
guarantees  will  not  be  issued  on  an 
existing  manufactured  home  unless  it  is 
already  financed  with  an  insured 
Section  502  Rural  Housing  loan  or  a 
guaranteed  loan  made  under  this 
subpart,  or  is  being  sold  from  FmHA 
inventory.  Existing  dwellings  must: 

(1)  Be  structurally  sound,  functionally 
adequate,  be  in  good  repair,  or  placed  in 
good  repair  with  loan  funds,  and  meet 
the  general  requirements  in  Guide  2, 
subpart  A.  part  1924  of  this  chapter 
(available  in  any  FmHA  office). 

(2)  Be  consistent  with  program 
objectives  to  provide  only  housing  that 
is  modest  in  size,  cost,  and  design. 

(3)  Meet  the  thermal  standards 
i-equired  in  Exhibit  D,  paragraph  IV  B, 
subpart  A,  part  1924  of  this  chapter. 

(4)  Have  adequate  electrical, 
plumbing,  heat,  water,  and  wastewater 
disposal  systems,  and  be  free  of 
termites.  The  dwelling  must  be 
inspected  by  a  qualified  party  to 
determine  the  adequacy  of  those  items. 
The  sale  agreement  must  identify 


responsibility  for  these  inspections  and 
certifications.  FmHA  inventory  property 
will  be  inspected  and  repaired  in 
accordance  with  §  1955.64  of  subpart  B 
of  part  1955  of  this  chapter.  Inspections 
are  not  required  on  public  water  and 
public  wastewater  disposal  systems. 

(5)  When  the  borrower  is  eligible  for 
interest  assistance,  contain  no  more 
than  1500  square  feet  measured  in 
accordance  with  paragraph  (h)  of  this 
section  for  households  of  two  or  more 
persons,  or  not  more  than  1120  square 
feet  of  living  area  for  one  member 
households  unless: 

(i)  A  larger  house  is  needed  to  meet 
the  needs  of  the  family  in  accordance 
with  paragraph  (g)  of  this  section,  or 

(ii)  The  house  is  being  transferred  by 
assumption  of  an  existing  guaranteed 
loan,  purchased  from  FmHA  inventory. 
or  transferred  from  a  presently  indebted 
FmHA  502  Rural  Housing  loan  borrower. 

(m)  Design  features/amenities  in 
existing  dwellings.  Existing  dwellings 
with  design  features  that  add 
significantly  to  the  value  of  the  dwelling 
(such  as  those  listed  in  paragraph  (j)  of 
this  section)  will  not  be  financed  unless 
the  cost  of  the  dwelling  is  no  more  than 
the  cost  of  a  new  dwelling,  and  FmHA 
determines  that  the  dwelling  with  such 
features  is  considered  modest. 
Amenities  such  as  those  mentioned  in 
paragraph  (k)  may  be  included  in  the 
dwelling  unless  FmHA  determines  that  a 
combination  of  those  amenities  causes 
the  dwelling  to  be  above  modest. 

(n)  Repairs.  Any  dwelling  financed 
with  an  FmHA  guarantee  must  be 
structurally  sound,  functionally 
adequate,  and  placed  in  good  repairs 
with  loan  funds.  Manufactured  homes 
will  not  be  repaired  except  for  situations 
involving  subsequent  loans  in 
connection  with  a  credit  sale,  transfer  or 
repair  of  a  unit  currently  financed  with  a 
loan  guaranteed  under  this  subpart. 
Repairs  required  as  a  condition  of  the 
loan  will  be  performed  in  accordance 
with  §  1924.6  of  subpart  A  of  part  1924 
of  this  chapter  after  loan  closing. 

(o)  Improvements.  Improvements 
financed  with  guaranteed  loan  funds 
must  be  on  land  in  a  rural  area,  which 
after  loan  closing,  is  part  of  a  tract 
owned  by  the  borrower  in  accordance 
with  §  1980.313(a)  of  this  section,  or  on 
an  easement  appurtenant  to  such  a  tract. 

(p)  Manufactured  homes.  Only  units 
approved  by  FmHA,  purchased  through 
FmHA  approved  dealer-contractors, 
may  be  guaranteed  under  this  subpart. 
The  lender  may  obtain  a  list  of  FmHA 
approved  models  and  dealer-contractors 
from  any  FmHA  office  in  the  area 
served. 


(1)  Loans  may  be  guaranteed  for  the 
following  purposes  when  the  security 
covers  both  the  unit  and  the  lot: 

(i)  A  new  unit  for  a  site,  owned  or 
purchased  by  the  applicant  which  meets 
the  requirements  and  limitations  of  this 
section  or  a  leasehold  meeting  the 
provisions  of  §  1980.314  of  this  subpart. 

(ii)  Site  development  work  consistent 
with  the  requirements  of  Exhibit  j  of 
subpart  A  of  part  1924  of  this  chapter. 

(iii)  Subsequent  loans  in  accordance 
with  paragraph  (n)  of  this  section. 

(iv)  Transportation  and  set-up  costs 
for  a  new  urut. 

(2)  Loans  may  not  be  guaranteed  for 
(i)  An  existing  unit  and  site  unless  it  is 

already  financed  with  a  Section  502 
Rural  Housing  insured  or  guaranteed 
loan,  it  is  being  sold  from  FmHA 
inventory,  or  it  is  being  sold  from  the 
lender's  inventory  provided  the  lender 
acquired  possession  of  the  unit  through 
a  loan  guaranteed  under  this  subpart. 

(ii)  The  purchase  of  a  site  without  also 
financing  the  unit. 

(iii)  Existing  debts  owed  by  the 
applicant /borrower. 

(iv)  A  unit  without  an  affixed 
certification  label  indicating  the  unit 
was  constructed  in  accordance  with  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards. 

(v)  Alteration  or  remodeling  of  the 
unit  when  the  initial  loan  is  made. 

(vi)  Furniture,  including  movable 
articles  of  personal  property  such  as 
drapes,  beds,  bedding,  chai.'~s,  sofas. 
lamps,  tables,  televisions,  radios,  stereo 
sets,  and  similar  items.  This  does  not 
include  items  such  as  wall-to-wall 
carpeting,  refrigerators,  ovens,  ranges, 
clothes  washers  or  dry  ers,  heating  or 
cooling  equipment,  or  sim.ilar  items, 

(vii)  Any  unit  not  constructed  to  the 
FmHA  thermal  standards  as  identified 
by  an  affixed  label  for  the  winter  degree 
day  zone  where  the  unit  will  be  located 

(viii)  A  unit  that  at  the  time  of  loan 
approval,  would  result  in  more  than  one 
person  per  room.  The  number  of  rooms 
include  bedrooms,  living  room,  dining 
room,  kitchen,  den.  or  family  room. 

(ix)  Repairs  unless  authorized  in 
paragraph  (n)  of  this  section. 

§  1980.314    Loans  on  leaset>old  interests. 

A  loan  m.ay  be  guaranteed  if  made  on 
a  leasehold  owned  or  being  acquired  by 
the  applicant  when  the  lender 
determines  that  long-term  leasing  of 
homesites  is  a  well  established  practice 
and  such  leaseholds  are  freely 
marketable  in  the  area  provided  the 
lender  determines  and  certifies  to  FmHA 
that: 
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(u)  Unable  to  obtain  fee  Utie.  The 
.ipplicani  is  unable  to  obtain  fee  title  to 
the  property. 

(b)  Uitexpired  term.  (1)  The  leas*;  has 
fir»  unexpired  tenn  of  at  leaat  40  years 
from  the  data  of  approval.  A  lease  for  Z5 
years  with  an  option  to  the  lessee  to 
renew  for  an  additional  15  years  would 
le  considered  a  40  year  lease. 

(2)  When  a  lease  is  in  existence  at 
If  ast  one  year  prior  to  the  dale  of  loan 
approval,  a  housing  loan  may  be 
guaranteed  provided  the  unexpired  term 
of  the  lease  is  at  least  50  percent  longer 
than  the  repayment  period  of  the  loan. 
In  no  case  will  the  unexpired  term  of  the 
lease  be  less  than  15  years. 

§  1980.315    IntergovemnHKital 
consultBtlon. 

When  the  applicahon  involves  a  loan 
or  loans  m  a  subdivision  of  5  or  more 
new  dwelling  units  in  which  HUD,  VA. 
or  FmHA  has  not  previously  made, 
insured,  or  guaranteed  a  housing  lo.in. 
KmHA  will  comply  with  the 
requirements  of  7  CFR  part  3015  Subpart 
V,  "Intergovernmental  Review  of 
Department  of  Agriculture  Programs  and 
Activities."  See  FmHA  Instruction  1940- 
I  (available  in  any  FmHA  office),  which 
implements  F.xecutive  Order  12n"2  This 
Order  is  intended  to  foster 
ii'.tergovcmmentHl  consultation  relying 
on  State  and  local  processes  for 
coordination  and  review  of  propo.sed 
ftderal  financial  assistance. 

§  1980.318    Environmental  requlrementi. 

The  requirements  of  subpart  G  of  part 
1^0  of  this  chapter  apply  to  loan 
guarantees  made  under  this  subpart, 
lenders  and  applicants  mu.st  cooperate 
with  FmilA  in  the  completion  of  these 
requirements.  Lenders  must  become 
f.imiliar  with  these  requirements  so  that 
they  can  advise  applicants  and  reduce 
the  probability  of  unacceptable 
applications  being  submitted  to  FmHA. 
Required  environmental  reviews  will  be 
(  ompleted  by  the  appropriate  FmHA 
officials.  FmHA  may  require  that 
'enders  and/or  applicants  obtain 
information  for  completing 
environmental  assessments  when 
necessary. 

!  1980.317    Equal  opportunity  and 
nondiscrimination  re<)utr«menta  in  use, 
occupeney,  rantat,  or  aale  of  houalng. 

(a)  Compliance.  Loans  guaranteed 
under  this  subpart  are  subject  to  the 
provisions  of  various  civil  rights 
staiutps.  FmHA  and  the  lender  may  not 
discriminate  against  any  person  in 
making  gu.iranteed  housing  loans 
availubie,  or  impose  different  terms  and 
conditions  for  the  availability  of  these 
loans  based  on  a  person's  race,  color, 


familial  status,  religion,  sex.  age. 
physical  or  mental  handicap,  or  national 
unjoin,  provided  the  applicant  possesses 
the  capacity  to  enter  into  a  legal 
contract  for  services.  These 
requirements  will  be  discussed  with  the 
applicant  or  packager,  builder, 
developer,  and  other  parties  involved  as 
early  in  the  negotiations  as  possible. 

(b)  ReportJDg.  If  there  is  indication  of 
noncompliance  with  these  requirements, 
such  facts  will  be  reported  by  the 
borrower,  lender,  or  FmfiA  personnel  to 
the  Administrator.  FmHA  or  the 
Director,  Equal  Opportunity.  Complaints 
and  compliance  will  be  handled  in 
accordance  with  Subpart  E  of  Part  1901 
of  this  chapter. 

(c)  Forms  and  requirements.  In 
accordance  with  Executive  Order  11246, 
the  following  equal  opportunity  and 
nondiscrimination  forms  and 
requirements  are  applicable  to  certain 
cases  involving  construction  as 
indicated.  The  borrower  is  responsible 
for  seeing  that  the  requirements  of 
paragraphs  (c)  (1)  through  (5)  of  this 
section  are  met: 

(1)  Compliance  reports.  No 
prospective  contractor  or  subcontractor 
will  be  eligible  for  a  contract  or 
subcontract  financed  with  a  guaranteed 
loan  until  the  contractor  has  filed  all  of 
the  compliance  reports  required  under 
any  previous  contracts. 

(2)  Equal  Opportunity  Agreement. 
Before  loan  closing,  each  borrower 
whose  loan  involves  a  construction 
contract  of  more  than  fl  0.000  must 
execute  Form  FmHA  400-1.  Equal 
Opportunity  Agreement." 

(3)  Contract  or  subcontract  in  excess 
of  $10,000.  If  the  contract  or  a 
subcontract  exceeds  $10,000: 

(i)  The  contractor  or  subcontractor 
must  submit  Form  FmHA  400-fl, 
"Compliance  Statement, "  before  or  as  a 
part  of  the  bid  or  negotiation. 

(ii)  An  Equal  Opportunity  Clause  must 
be  part  of  each  contract  and 
subcontract.  This  clause  is  incorporated 
in  Form  FmHA  1924-«.  "Construction 
Contract,"  which  may  serve  as  a  guide. 

(iii)  With  notification  of  the  contract 
award,  the  contractor  must  receive; 

(A)  Form  FmHA  400-3.  "Notice  of 
Contractors  and  Applicants."  signed  by 
the  County  Supervisor,  with  an  attached 
FqunI  Employment  Opportunity  Poster. 
I'osters  in  Spanish  must  be  provided  and 
displayed  where  a  significant  portion  of 
the  population  is  Spanish  speaking. 

(B)  Form  AD-425,  "Contractor's 
Affirmative  Action  Plan  for  Equal 
Employment  Opportunity  Under 
Executive  Order  11246  and  Executive 
Order  11375. "  if  the  contractor  or 
subcontractor  is  subject  to  the 


requirements  of  paragraph  (5)  of  this 
paragraph. 

(4)  One  hundred  or  more  employees 
and  contract  or  subcontract  exceed.'^ 
$100,000.  If  the  contrac  -r  or 
subcontractor  has  100  or  more 
employees  and  the  contract  or 
subcontract  is  for  more  than  $10,000: 

(i)  In  addition  to  meeting  the 
requirements  of  paragraph  (d)(3)  of  this 
section,  each  such  contractor  or 
subcontractor  must  file  Standard  Form 
100.  "Equal  Employment  Opportunity 
Employer  Information  Report  EEO-1." 
with  the  loint  Reporting  Committee 
within  30  days  of  the  contract  or 
subcontract  award  unless  this  report  has 
already  been  submitted  within  the. last 
12  months. 

(ii)  An  annual  report  must  be  filed  on 
or  before  March  31.  as  long  as  the 
contractor  or  subcontractor  holds  a 
contract  equal  to  $10,000  or  more  which 
is  financed  with  a  guaranteed  loan. 

Failure  to  file  timely,  complete  and 
uccurnte  reports  constitutes 
noncompliance  with  the  Equal 
Opportunity  Clause.  Report  forms  are 
distributed  by  the  Joint  Reporting 
Committee  and  any  questions  on  this 
form  should  be  addressed  by  the 
contractor  or  subcontractor  to  the  Joint 
Reporting  Committee,  1800  G  Street. 
NW..  Washington  DC  20006. 

(5)  Fifty  or  more  employees  and 
contract  or  subcontract  exceeds  $50,000 
If  the  contract  or  subcontract  is  more 
than  $50,000  and  the  contractor  or 
subcontractor  has  50  or  more 
employees,  in  addition  to  the 
requirements  of  paragraph  (d)(3)  of  this 
section,  each  such  contractor  or 
subcontractor  must  be  informed  that  he 
must  develop  a  written  affirmative 
action  compliance  program  for  each  of 
his  establisijments  and  put  it  on  file  in 
each  of  his  personnel  offices  within  120 
days  of  the  commencement  of  the 
contract  or  subcontract.  Form  AD-425 
provides  guidelines  for  the  contractor  or 
subcontractor  in  developing  such  a 
program. 

(0)  Compliance  reviews.  Compliance 
reviews  must  be  made  during 
construction  inspections  to  determine 
whether  the  required  posters  are 
displayed,  the  facilities  are  not 
segregated,  and  ther^  is  no  evidence  of 
discrimination  in  employment.  Findings 
of  the  borrower  or  lender  (when 
inspections  are  made)  will  be  shown  on 
Form  FmHA  1924-12.  "Inspection 
Report. "  If  there  is  any  evidence  of  non- 
compliance, the  borrower  or  lender  will 
be  made  to  achieve  voluntary 
compliance.  If  the  effort  fails,  the 
Compliance  Review  Officer  will  report 
all  the  facts  in  writing  to  the 
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Administrator.  ATTN:  Equal 
Opportunity  Officer. 

(7)  Employee  complaints.  Any 
employee  of  or  applicant  for 
employment  with  such  contractors  or 
subcontractors  may  file  a  written 
r.ojuplaint  of  discrimination  with  FmHA. 

(i)  A  written  complaint  of  alleged 
discrimination  must  be  signed  by  the 
complainant  and  should  include  the 
following  information; 

(A)  The  name  and  address  (including 
telephone  number,  if  any)  of  the 
complainant 

(B)  The  same  and  address  of  the 
person  committing  the  alleged 
discrimination. 

(C)  A  description  of  the  acts 
considered  to  be  discriminatory. 

(D)  Any  other  pertinent  information 
that  will  assist  in  the  investigation  and 
resolution  of  the  complaint. 

(ii)  Such  complaint  must  be  filed  not 
later  than  180  days  fi-om  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  FmHA  for  good 
cause  shown  by  the  complainant 

§  1980  J18    Flood  or  mudslide  tiazard  area 
precautiona. 

(a)  Project  location.  Projects  located 
in  special  flood  or  mudslide  hazard 
areas,  as  designated  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  may  be  financed  under  this 
subpart  only  if: 

(1)  The  community,  as  a  result  of  such 
designation  by  FEMA  ae  a  special  fiood 
or  mudslide  prone  area,  has  an 
approved  flood  plain  area  management 
plan. 

(2)  The  project  location  and 
construction  plans  and  specifications  for 
new  buildings  or  improvements  to 
existing  buildings  comply  w  ilh  an 
approved  flood  plain  area  management 
plan  in  paragraph  {a)(l)  of  this  section. 

(3)  The  requirements  of  subpart  G  of 
pari  1940  of  this  chapter  have  been  met. 

(b)  Flood  insurance.  If  project  is 
located  in  a  special  flood  or  mudslide 
hazard  area  and  if  flood  insurance  is 
available  it  will  be  purchased  by  the 
borrower  prior  to  loan  closing.  (See  part 
""1806  subpart  B  of  this  chapter,  FmHA 
Instruction  426.2). 

§  1980.319    Other  Federal.  State  and  local 
recjuirements. 

In  addition  to  the  specific 
requirements  of  this  subpart,  proposals 
financed  with  an  FmH.^  guarantee  will 
be  coordinated  with  all  appropriate 
Federal,  Slate,  and  local  Agencies  in 
accordance  with  the  following: 

(a)  Compliance  with  special  laws  and 
rofiulotions.  Applicants  and/or  lenders 
will  be  required  to  comply  with  any 
Federal.  State,  or  local  laws,  regulatory 


conuntssioD  n»le«.  ordinances,  and 
regulations  which  are  presently  in 
existence  or  may  be  later  adopted  which 
affect  the  project  including,  but  not 
limited  to: 

(1)  Organization  and  authority  to 
design,  construct,  develop,  operate,  and/ 
or  maintain  the  proposed  facilities; 

(2)  Borrowing  money,  giving  security 
therefore,  and  raising  revenues  for  .the 
repayment  thereof: 

(3)  Land  use  zoning; 

(4)  Health,  safety,  and  sanitation 
standards; 

(5)  Protection  of  the  environment  and 
consumer  affairs. 

(b)  In  compliance.  The  applicant  and/ 
or  lender  will  be  in  compliance  with  this 
section  effective  with  the  date  of 
issuance  of  Form  FmHA  1980-17. 

§  1980.320    Interest  rate. 

The  lender  will  charge  the  same  rate 
on  both  the  guaranteed  and  non- 
guaranteed  portions  of  the  note.  The 
interest  rate  will  not  exceed  any 
established  usury  rate.  Loan  guarantees 
will  not  be  approved  for  any  loan  which 
provides  for  a  negative  amortization  of 
principal.  Loans  guaranteed  under  this 
subpari  must  bear  a  fixed  interest  rate 
agreed  upon  by  the  borrower  and  the 
lender  and  must  not  be  more  than  the 
rate  being  authorized  by  the  Department 
of  Veterans'  Affairs  or  the  current 
Fannie  Mae  rate. 

§  1 980.32 1    Terras  of  toen  repayment 

(a)  Note.  Principal  and  interest  shall 
be  due  and  payable  monthly  as 
provided  in  the  promissory  note. 

(b)  Maximum  term.  The  maximum 
term  for  final  maturity  shall  not  exceed 
thirty  (30)  years  from  the  date  of  the 
note.  The  term  may  be  shorter  as 
necessary  to  assure  the  loan  is 
adequately  secured. 

§  198a322    Loan  guarantee  limits. 

(a)  Alternative  1.  Guarantees  against 
loss  for  Single  Family  Housing  Loans 
will  be  90  percent  of  the  note  amount 
The  maximum  loss  covered  by  the  Loan 
Note  Guarantee  can  never  exceed  the 
lesser  of: 

(1)  The  percentage  of  guarantee  of  the 
principal  and  interest  indebtedness  as 
evidenced  by  said  nole(s)  or  assumption 
agreement{s).  any  loan  subsidy  due.  and 
90  percent  of  the  principal  and  interest 
indebtedness  on  secured  protective 
advances  for  protection  and 
preservation  of  collateral  made  with 
FmHA's  authorization:  or 

(2)  The  percentage  of  guarantee  of  the 
principal  and  interest  advanced  to  or 
assumed  by  the  borrower  under  said 
note(s)  or  assumption  agreement(s)  and 


any  interest  due  (including  any  loan 
suljsidy). 

For  example: 

$50,000  X9(n  =$«5JX)0 

FmHA  and  the  lender  share  M  of  the  loss 
with  FmHA  taking  90  percent  and  the  lender 
taking  the  remaining  10  percent. 

If  the  balance  owed  on  the  loan  a(  the  time 
of  account  liquidation  iR  $48.1100  and  the 
value  of  the  security  is  $45,000  FmHA  would 
pay  the  lender  90  percent  of  ttip  $3,000  loss 
(S48.000-  $45,000  =  $3,(Wn). 

The  amount  FmHA  must  pay  is  $2,700 

If  the  balance  owed  on  the  loan  at  the  time 
of  account  liquidaUon  is  $4fl.000  and  the 
value  of  the  gecunty  is  $25,000.  FmHA  would 
pay  the  lender  90  percent  of  the  $23,000  loss. 
1  $48,000  -  $25.000 = $23,000  V 

The  amount  FmHA  must  pay  is  $20,700. 

(b)  Alternative  2.  Once  the  base 
amount  of  the  guarantee  is  determined, 
the  guarantee  will  coA'er  the  loss  on  the 
top  10  percent  of  the  loan  On  the  next 
10  percent  of  the  loan,  thw-tenlfi  will  be 
shared  on  an  80/20  basis  with  FmHA 
taking  the  80  percent.  Any  loss  in  excess 
of  20  percent  of  the  loan  will  be  shared 
on  a  90/10  basis  with  FmHA  taking  the 
90  percent  portion. 

For  example; 

Onginai  loan  was  $50,000. 
Maximum  guarantee  whs  $45  OlX). 

F.xample  1 

FmHA  would  pay  the  lender  the  entire 
$3,000  loss  since  the  amount  of  the  loss  is  less 
than  the  first  10  percent  of  the  loan  ($5.0001. 

F,.\ample  2 
FmHA  would  pay  the  lender  as  follows: 


1sl  10  percer.t 

($5000) 
2nfl  10  percent 

($6  000) 
Balance  ($13,000). 


5.000. 


j  4.000  (60%) .. 
11,700  OOS.) 


Lender  COS) 
(doHars) 


Total  cost ;  20,7(» 


1,000(20%) 

;  1.300(10%) 

.  2.300 


(c)  Alternative  3.  Once  the  base 
amount  of  the  guarantee  is  determined, 
the  guarantee  will  cover  the  entire  loss 
on  the  First  10  percent  of  the  loan.  On 
the  next  80  percent  of  the  loan,  the  loss 
will  be  shared  on  a  90/10  basis  with 
FmHA  taking  the  90  percent  portion. 
.■\ry  loss  in  excess  of  90  percent  of  the 
loan  will  be  shared  80/20  with  FmHA 
taking  the  80  percent  part. 

Original  loan  was  $50,000. 

Maximum  guarantee  was  $45,000 

Example  1 

FmH.^  would  p8>  the  lender  the  entire 
S3.000  loss  since  the  amount  of  the  loss  is  le«s 
than  the  first  10  percent  of  the  loan  ($5,000). 
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ns  I 


Extimple  2 
FmHA  would  pay  the  lender  at  follows: 


(Basis) 


FmHA  COS! 
(dollars) 


LefKtef  cost 
(dollars) 


5,(XX5 


ttl  10  parctnt 

($5,000) 
2nd  SO  percent 

($18,000)  I 

Balance  ($0)  {  0  (0%) 

Total  Cost         ,  21.700 


16.200(90%)       1.800  (lOS) 


0(0%) 
1.800 


/ 


/ 


§  19M.323    OuarantM  fM. 

The  lender  will  pay  a  non-refundubie 
fee  of  1  percent  of  the  principal  loan 
amount  multiplied  by  the  percent  of  the 
guarantee  to  FmHA  at  the  time  the  loan 
note  guarantee  is  issued.  The  fee  may  be 
passed  on  to  the  borrower. 

S  19M.324    Charges  and  (•••  by  l«mj«r. 

(a)  Routine  charges  and  fees.  The 
lender  may  establish  the  charges  and 
fees  for  the  loan,  provided  they  are  the 
same  as  those  charged  other  applicants 
for  similar  types  of  transactions. 

(b)  Late  payment  charges.  Late 
payment  charges  will  not  be  covered  by 
the  Loan  Note  Guarantee.  Such  charges 
may  not  be  added  to  the  principal  and 
interest  due  under  any  guaranteed  note. 
Late  charges  may  be  made  only  if: 

[\y7ttHUine.  They  are  routinely  made 
y^hy  the  lena«r  in  similar  types  of  loan 
transactions.   ^ 

ceived.  Payments  have 
within  the  customary 
d  by  the  lender.  The 
ceived"  means  that  the 
check,  money  order,  or 
similar  mediuni  has  been  received  by 
the  lender  at<ts  main  office,  branch 
office,  or  odner  designated  place  of 
paymerip^ 

(3)  Calculating  charges.  The  lender 
agrees  with  the  applicant  in  writing  that 

te  or  method  of  calculating  the  late 
nt  charges  will  not  be  changed  to 

increasKcharges  while  the  Loan  Note 

Guarantee  is  in  effect. 

(4)  InteiTst-assisted  loans.  The  lender 
must  not  penalize  the  borrower  when 
the  only  delinquency  is  a  Loan  Subsidy 
pdymentlil  which  the  lender  is  entitled 
to  but  h^  not  received. 

S  l98(ki2S    Tranaactton*  which  will  not  b« 
guarantaad. 

(a)  Lease  payments.  Lease  payments 
will  not  be  guaranteed. 

(b)  Loans  made  by  other  Federal 
agencies.  Loans  made  by  other  Federal 
agencies  will  not  be  guaranteed.  This 
does  not  preclude  guarantees  of  loans 
made  by  a  Farm  Credit  System 
institution  with  direct  lending  authority. 
This  also  does  not  preclude  loans  made 


(2)  Payments\ 
not  been  receive 
time  frame  allov 
term  "payment 
payment  in  caa 


by  State  or  local  government  agencies 
assisted  by  a  Federal  agency. 

$;  1M0.32«-1M0.32«    (Rasarvadl 

i  1990.330    Applicant  aqulty  raqulrcmants. 

The  applicant  is  expected  to  reduce 
the  need  for  loan  funds  using  available 
non-essential  assets  and/or  cash  on 
hand  to  the  extent  possible. 

(a)  A  loan  to  buy  or  build  a  dwelling 
may  be  made  up  to  the  appraised 
market  value  of  the  security  less  the 
unpaid  principal  balance  and  past-due 
interest  of  any  other  liens. 

(b)  A  loan  will  be  limited  to  90  percent 
of  the  market  value  of  the  security  for 
any  dwelling  less  than  one  year  old 
when  approved  construction  inspections 
were  not  made  unless  the  dwelling  is 
covered  by  an  FmHA  approved  insured 
10-year  warranty  plan.  (See 

§  1980.341(b)  of  this  subpart  for 
construction  inspection  requirements.) 

§  1M0.331    Collattral. 

(a)  General.  The  entire  loan  must  be 
secured  by  a  first  lien,  or  a  second  lien 
in  the  case  of  a  repair  loan,  on  the 
housing  being  financed  and  the  lender 
will  maintain  this  lien  priority.  The 
lender  is  responsible  for  assurance  that 
proper  and  adequate  security  is 
obtained,  maintained  in  existence,  and 
of  record  to  protect  the  interests  of  the 
lender  and  FmHA. 

(b)  Third  party  liens,  suits  pending, 
etc.  Among  other  things  in  obtaining  the 
required  security,  it  is  necessary  to 
ascertain  that  there  are  no  claims  or 
liens  against  the  security  property  or  the 
borrower,  and  that  there  are  no  suits 
pending  or  anticipated  that  would  affect 
the  security  property  or  the  borrower. 

(c)  All  collateral  must  secure  the 
entire  loan.  All  collateral  must  secure 
the  entire  loan  unless  it  is  legally 
impossible  as  in  some  homestead  cases. 
The  lender  will  not  take  separate 
collateral  including  but  not  limited  to 
mortgage  insurance,  to  secure  that 
portion  of  the  loan  or  loss  not  covered 
by  the  guarantee. 

§  1960.332    [Raaarvad] 

§  1900.333    Promissory  notas  and  sacurfty 
Instrumants. 

(a)  Loan  instruments.  The  lender  may 
use  its  own  forms  for  promissory  notes, 
real  estate  mortgages,  including  deeds  of 
trust  and  similar  instruments,  and 
security  agreements  provided  there  are 
no  provisions  that  are  in  conflict  or 
otherwise  inconsistent  with  the 
provisions  of  this  subpart.  The  lender  is 
responsible  for  determining  that  the 
security  instruments  are  adequate. 

(b)  Interest  assistance  instruments. 
FmHA  will  provide  the  lender  with  the 


necessary  forms  and  security 
instruments  related  to  the  interest 
assistance.  The  lender  will  complete  the 
Interest  Assistance  and  Recapture 
Agreement,  properly  record  the  subsidy 
recapture  lien,  and  forward  the 
agreements  and  recorded  instruments  to 
FmHA. 

S  1980.334    Apprataal  of  property  aarving 
aaeoNataral. 

An  appraisal  of  all  property  serving  as 
security  for  the  proposed  loan  will  be 
completed.  A  copy  of  the  appraisal  will 
be  submitted  to  FmHA  for  reviei    with 
the  request  for  loan  guarantee. 

(a)  Qualified  appraiser  The  lender 
will  use  a  qualified  appraiser  to  make 
residential  real  estate  appraisals.  If  the 
appraiser  does  not  hold  a  designation 
from  a  professional  appraisal 
organization  that  requires  testing, 
continuing  education,  and  experience  as 
a  condition  of  designation,  the  lender 
will  obtain  the  prior  approval  of  FmHA. 
Appraisers  may  not  discriminate  against 
any  person  in  making  or  performing 
appraisal  services  because  of  race, 
color,  familial  status,  religion,  sex,  age. 
handicap,  or  national  origin. 

(b)  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989 
(FIRREA)  (12  U.S.C.  3331-3351).  In  those 
States  which  have  implemented  the 
FIRREA,  the  appraiser  must  be  properly 
licensed  or  authorized,  as  appropriate, 
to  perform  residential  appraisals  in  the 
area  in  which  the  property  is  located. 
The  appraiser  shall  comply  with  the 
provisions  set  forth  in  the  FIRREA. 

(c)  Appraisal  report.  Residential 
appraisals  will  be  completed  using  the 
sales  comparison  (market)  and  cost 
approach  to  market  value.  Factors  such 
as  race,  color,  familial  status,  religion, 
sex,  age,  handicap,  or  national  origin  are 
not  valid  considerations  for  appraisals 
and  shall  not  be  used. 

(1)  Uniform  Residential  Appraisal 
Report  (URAR).  The  appraiser  will 
complete  the  URAR. 

(i)  A  cost  handbook  or  building 
valuation  manual  approved  by  the 
Assistant  Administrator,  Housing  will 
be  used  and  the  completed  cost 
calculation  sheet  attached  to  the 
appraisal. 

(ii)  Not  less  than  three  (3)  comparable 
sales  which  are  not  more  than  12 
months  old  will  be  used  unless  the 
appraiser  provides  documentation  that 
such  comparables  are  not  available  in 
the  area. 

(2)  Supporting  documentation.  All 
mathematical  calculations  of 
adjustments,  justification  for 
adjustment,  and  a  narrative  explanation 


supporting  any  other  adjustments  will 
be  attached  to  the  appraisal 

(3}  Photographs.  The  appraisal  report 
will  include  photographs  which  provide 
fronl.  rear  and  side  views  of  the  subject 
property  and  each  comparable  sale  used 
in  the  completion  of  the  appraisal. 

(d)  FmHA  review.  A  desk  review  of 
the  appraisal  will  be  done  by  a  qualified 
FmHA  staff  person  prior  to  issuance  of  a 
conditional  commitment  for  guarantee. 
A  field  review  will  also  be  performed  on 
at  least  one  appraisal  submitted  by  each 
appraiser  each  year. 

(1)  Appraisals  whtch  are  determined 
lo  be  deficient  and/or  unacceptable  will 
be  returned  lo  the  lender  for  corrective 
actions. 

(2)  The  lender  is  responsible  for 
communicating  with  and  initiate 
corrective  actions  with  the  appraiser. 
The  corrected  appraisals  will  be  subject 
to  the  same  review  process  described  in 
this  section. 

§§1980.33S-4M0.339    [Heseryed] 

§  1989J40    Acquisition,  construction, 
devetopmant,  and  cost  overruns. 

(a)  .Acquisition  of  property.  The  lender 
is  responsible  for  seeing  that  any 
property  lo  be  acquired  with  loan  funds 
is  acquired  as  planned  and  that  the 
required  security  is  obtained.  The  lender 
is  also  responsible  for  seeing  that 
termite  inspections  are  obtained  if 
required  in  the  area  when  an  existing 
dwelling  is  financed. 

(b)  Construction  or  development.  The 
lender  and  borrower  are  responsible  for 
seeing  that  the  loan  purposes  are 
accomplished  and  loan  funds  are 
properly  utilized.  This  includes,  but  is 
nol  limited  to  seeing  that: 

(1)  Subparts  A  and  C  of  part  1924  of 
this  chapter  for  planning  and  performing 
construction  and  other  development 
work. 

(21  Applicable  laws,  ordinances, 
codes,  and  regulations  are  complied 
with. 

(3)  Drawings,  specifications,  and 
estimates  are  adequale. 

(4)  Adequate  water,  electric,  heating, 
waste  disposal,  and  other  necessary 
utilities  and  facilities  are  obtained. 

(5)  Construction  or  development 
contracts  contain  adequate  provisions 
for  the  undertaking  and  are  properly 
awarded  and  executed,  and  contractors 
are  bonded  when  the  lender  determines 
thill  bonding  is  necessary-. 

(6)  Equal  opportunity  and 
nondiscrimination  requirements  are  met 
Si-e  §  1980.317  of  this  subpart. 

(T)  Construction  and  development  are 
performed  expeditiously  and  properly, 
including  inspections  of  sites  and 
construction  or  development  in  vanous 


stages  of  completion  to  determine  that 
work  and  material  conform  with  the 
approved  certified  drawings  and 
specifications  and  any  other 
requirements. 

(81  Final  payment  is  made  only  after 
final  inspection  has  been  made  and  tbe 
construction  or  development  has  been 
found  proper  in  all  respects. 

(9)  A  builder's  warranty  is  issued 
when  new  construction,  repair,  or 
rehabilitation  is  involved,  which 
provides  for  at  least  one  year's  warranty 
h-om  the  dale  of  completion  or 
acceptance  of  the  work. 

(10)  No  claims  or  liens  exist  against 
the  borrower  or  the  security  property 

(c)  Overruns  in  development  costs. 
When  it  IS  determined  that  there  will  be 
an  overrun  the  lender  and  borrower  will. 
with  the  advice  of  FmHA.  determine 
how  the  overrun  costs  will  be  met. 

(1)  Minor  changes.  Minor  changes  in 
the  project  which  do  not  effect  the 
approved  loan  purposes,  increase  the 
cost,  or  adversely  effect  the  objectives 
or  soundness  of  the  loan  may  be 
approved  by  the  borrower  and  lender.  If 
any  line  item  as  reflected  in  the  use  of 
proceeds  is  changed  10  percent  or  less 
and  the  total  loan  remains  the  same,  the 
lender  may  approve  the  change. 

(2)  \fajor  changes.  If  changes  cannot 
be  handled  under  paragraph  (c){l]  of 
this  section,  the  lender  and  borrower, 
with  the  advice  of  FmHA,  will  determine 
how  the  change  or  overrun  can  be  met. 
FmHA  will  determine  and  advise  the 
lender  in  writing  whether  the  loan  can 
still  be  guaranteed.  The  FmHA  approval 
official  may  approve  cost  overruns  and 
revisions  on  all  loans.  The  loan  may 
never  exceed  the  limitations  specified  in 
§  1980.312  of  the  subpart 

(3]  Revision  of  loan  amounts.  When  it 
IS  necessary  to  increase  the  amount  of 
the  loan  guarantee  as  a  result  of  an 
overrun  in  cost.  FmHA  will  prepare  and 
submit  Form  1940-1.  "Request  for 
Obligation  of  Funds,"  to  the  Finance 
Office  for  the  new  amount  of  any 
increased  loan.  The  original  obligation 
must  be  cancelled  using  Form  FmHA 
194O10,  •'Cancellation  of  U.S.  Treasury 
Chi^f.k  and/or  Obligation  " 

§  1980^41    inspections  of  construction 
and  compliance  peviews. 

(a)  Qualified  inspe-ctors.  Inspections 
will  be  made  during  construction  by  a 
qualified  construction  inspector 
approved  by  the  lender.  In  connection 
with  inspections  of  construction,  equal 
opportunity  and  nondiscrimination 
compliance  reviews  will  be  made  as 
required  by  §  1980.317  of  this  subpart. 

(b)  Required  inspections.  The  lender 
will  see  that  the  following  three 
inspections  are  made  in  addition  to  any 


additional  inspections  tbe  lender  deeias 
appropriate: 

(1)  When  footings  and  foundations  are 
ready  to  be  placed. 

(2)  When  shell  is  closed  in  but 
plumbing,  electrical,  and  mechanical 
work  are  still  exposed. 

(3)  When  construction  is  completed, 
prior  to  occupancy. 


§$1«B«.3«2-198aJM    t 


§  1980.345    AfipUcant  eUglbHity 
requtrements  for  a  loan  guarantee. 

Applicants  who  meet  the 
requirements  below  are  eligible  for  a 
loan  guaranteed  under  this  subpart. 

(a)  Eligible  income  The  applicant's 
adjusted  annual  income  determined  m 
accordance  with  §  1980.352  of  this 
subpart  may  not  exceed  the  applicable 
income  limit  in  Exhibit  C  of  this  subpart 
(available  in  any  FmHA  office]  at  time 
of  loan  approval. 

(b)  .adequate  and  dependable  income. 
The  applicant  (and  co-applicant,  if 
applicable)  has  adequate  and 
dependably  available  income.  The 
applicant's  history  of  income  and  the 
history  of  the  typical  annual  income  of 
others  in  the  area  with  similar  types  of 
employment  will  be  considered  in 
determining  whether  the  applicant's 
income  is  adequate  an-!  dependable. 

(1)  A  farm  or  nonfarm  business  loss 
-nusi  be  considered  in  determining 
repayment  ability. 

(2)  A  loss  may  not  be  used  to  offset 
other  income  in  order  to  qualify  for  or 
increase  the  amount  of  FmHA 
assistance. 

(c)  Determining  repayment  ability.  In 
considering  whether  the  applicant  has 
adequate  repayment  ability,  the  lender 
may  calculate  "a  Monthly  Obligation  to 
Income  (MOTI)  raUo.  The  applicant's 
MOTI  should  be  calculated  by  dividing 
the  appUcanls  monthly  obligations  by 
monthly  income.  FmiL^i  does  not  require 
that  an  apphcant  meet  any  specific 
ratio.  A  high  MOTI  ratio,  by  itself,  is  not 
reason  enough  to  reject  a  loan  guaraiUee 
request 

(1)  Monthly  Obligauon  consists  of  the 
principal,  interest,  taxes,  and  insurance 
(PITI)  for  the  proposed  loan,  homeowner 
and  other  assessments,  and  the 
applicant's  long  term  debt  obligations. 
Long  term  df  bl  obligations  include  those 
debts  with  a  remaining  repayment 
period  of  more  than  6  months  and  other 
shorier  term  debts  that  are  considered 
lo  have  a  significant  impact  on 
repayment  abilily. 

(2)  Income,  for  the  purpose  of 
determining^e  MOTI  ratio  includes  the 
total  gross  income  of  the  applicant,  co- 
applicant,  and  any  other  member  of  the 
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household  who  will  be  a  party  to  the 
note  plus  any  interest  assistance  under 
this  program  or  any  other  assistance 
from  a  Stale  or  County  sponsored 
program,  for  which  the  applicant  is 
eligible. 

|3)  The  applicant  is  considered  to 
have  repayment  ability  for  the  purpose 
of  the  FmHA  loan  guarantee  when  one 
of  the  following  conditions  is  met: 

(i)  The  applicant's  MOTl  ratio  is  less 
than  or  equal  to  36  percent;  or 

(ii)  The  applicant  has  maintained  rent 
payments  greater  than  or  equal  to  the 
monthly  PITl  for  the  past  two  years,  has 
not  had  a  significant  increase  in  debt 
load,  and  has  not  had  a  signiHcant 
decrease  in  income;  or 

(iii)  The  applicant's  MOTl  ratio  is 
greater  than  38  percent,  but  the  lender 
and  the  applicant  are  able  to 
demonstrate  the  applicant's  repayment 
ability  using  a  realistic  cash  flow 
budget. 

(4)  Using  budgets  to  determine 
repayment  ability.  Lenders  may  use 
FmHA's  budget  form.  Form  FmHA  1944- 
3,  'Household  Financial  Statement  and 
Budget."  or  any  other  similar  form,  if  a 
budget  is  needed.  The  lender  should 
prepare  the  budget  jointly  and/or  review 
it  in  detail  with  the  applicant.  The 
discussion  should  lead  to  a  consensus 
on  what  the  appHcant  is  spending.  A 
budget  is  intended  to  be  a  reflection  of 
the  applicant's  income  and  expenses. 
Rules  of  thumb,  cost  of  living  tables,  and 
other  means  of  estimating  household 
living  costs  will  not  be  used  as  a  basis 
for  preparing  a  budget.  The  lender  and 
the  applicant  will  sign  and  date  the 
budget  form.  When  a  budget  is  revised, 
the  lender  will  document  the  basis  for 
the  revision.  The  lender  will  consider 
the  following  when  evaluating  the 
applicant's  budget  for  repayment  ability: 

(i)  Non-cash  items  (e.g.  food  stamps, 
scholarships,  free  clothing,  or 
transportation  which  help  reduce  the 
applicant's  budgeted  expenses)  will  be 
properly  documented,  and  the  budget 
items  will  be  reduced  accordingly. 

(ii)  Dependable,  available  income 
from  all  sources  not  used  to  determine 
adjusted  annual  income.  For  example 
income  from  employment  of  minors, 
foster  care  payments,  and  similar 
income  items,  will  be  considered  to  the 
extent  it  is  used  to  offset  budgeted 
expenses  even  though  such  mcome  may 
not  be  included  in  "annual  income." 

(iii)  The  amount  of  any  interest 
assistance  provided  under  this  subpart 
or  any  other  payment  assistance  from  a 
State  or  County  sponsored  program  for 
which  the  applicant  may  be  eligible. 

(5)  Additional  co-applicant. 
Applicants  who  do  not  meet  the 
requirements  of  this  section  will  be 


considered  ineligible  unless  another 
adultis)  in  the  household  has  adequate 
income  and  wishes  to  join  in  the 
application  as  a  co-applicant.  The 
combined  incomes  then  may  be 
considered  in  determining  repayment 
ability. 

(6)  Cosigner.  The  lender  may  accept  a 
cosigner  with  dependably  available 
income  which  is  sufficient  to  repay  the 
loan.  The  cosigner  must  be  an  individual 
and  may  not  be  a  member  of  the 
applicants  household. 

(d)  Credit  history.  The  applicant  must 
have  a  credit  history  which  indicates  a 
reasonable  ability  and  willingness  to 
meet  obligations  as  they  become  due. 
"Creditworthiness:  A  Guide  to 
Evaluating  Credit  History  of  Single 
Family  Housing  Applicants"  (available 
in  any  County  Office)  will  be  used  to 
determine  whether  an  applicant  has  an 
acceptable  credit  history. 

(1)  Any  or  all  of  the  following  are 
indicators  of  an  unacceptable  credit 
history  unless  the  cause  of  the  problem 
was  beyond  the  applicant's  control; 

(i)  Incidents  of  secured  or  unsecured 
debt  payments  being  more  than  30  days 
late  if  the  incidents  have  occurred 
within  the  last  12  months. 

(ii)  Loss  of  security  due  to  a 
foreclosure  if  the  foreclosure  has 
occurred  within  the  last  36  months. 

(iii)  Outstanding  tax  liens  or 
delinquent  Government  debts  with  no 
satisfactory  arrangements  for  payments, 
no  matter  what  their  age  as  long  as  they 
are  currently  delinquent  and/or  due  and 
payable. 

(iv)  A  court-created  or  affirmed 
obligation  (judgement)  that  is  currently 
outstanding  or  has  been  outstanding 
within  the  last  12  months. 

(v)  Repeated  incidents  of  rent 
payments  being  30  days  or  more  past 
due  that  have  occurred  within  the  last 
three  years. 

(vi)  All  accounts  that  have  been 
converted  to  collections  within  the  last 
12  months  (utility  bills,  hospital  bills, 
etc.) 

(vii)  Collection  accounts  outstanding, 
with  no  satisfactory  arrangements  for 
payments,  no  matter  what  their  age  as 
long  as  they  are  currently  delinquent 
and/or  due  and  payable. 

(2)  The  following  will  not  indicate  an 
unacceptable  credit  history: 

(i)  "No  history"  of  credit  transactions 
by  the  applicant. 

(ii)  A  discharged  bankruptcy, 
completed  foreclosure  or  satisfied 
judgment  which  occurred  more  than  36 
months  before  applications,  or 
delinquent  payments  which  occurred 
more  than  18  months  before  application 
if  no  recent  delinquencies  have 


occurred,  and  the  account  is  now 
current  or  paid  in  full. 

(iii)  Isolated  incidents  of  delinquent 
payments  which  do  not  represent  a 
general  pattern  of  unsatisfactory  or  slow 
payment. 

(iv)  Any  bankruptcy,  foreclosure, 
judgment  or  delinquent  payment  when 
the  applicant  can  satisfactorily 
demonstrate  that: 

(A)  The  circumstances  were  of  a 
temporary  nature,  were  beyond  the 
applicant's  control  and  have  been 
removed.  Examples:  loss  of  job;  delay  or 
reduction  in  government  benefits,  or 
other  loss  of  income;  increased  expenses 
due  to  illness,  death,  etc..  or. 

(B)  The  adverse  action  or  delinquency 
was  the  result  of  a  refusal  to  make  full 
payment  because  of  defective  goods  or 
services  or  as  a  result  of  some  other 
justifiable  dispute  relating  to  the  goods 
or  services  purchased  or  contracted  for. 

(e)  Previous  loan.  When  the  applicant 
previously  had  an  FmHA  loan; 

(1)  If.  within  the  previous  two  years, 
the  applicant  had  a  Section  502  RH  loan 
disposed  of  through  a  sale  or  transfer, 
the  County  Supervisor  must  determine 
that: 

(i)  The  dwelling  was  inadeqtate  to 
meet  the  household's  needs, 

(ii)  The  relocation  was  necessary  due 
to  a  change  of  employment  and  the  new 
property  is  in  a  different  trade,  market, 
or  employment  area. 

(iii)  The  relocation  was  due  to  health 
reasons,  or 

(iv)  The  change  in  housing  need  was 
due  to  a  legal  separation  or  divorce,  or 

(2)  If  the  applicant  had  any  previous 
FmHA  debt  settled  pursuant  to  part  1864 
of  this  chapter  (FmHA  Instruction  456.1). 
of  subpart  B  of  part  1956  of  this  chapter 
or  by  release  from  personal  liability 
under  subpart  A  of  part  1955  of  this 
chapter,  or  if  debt  settlement  is  being 
considered,  the  Slate  Director  must 
determine  and  document  in  the  running 
case  record  that  failure  to  pay  the  debt 
was  the  result  of  circumstances  beyond 
the  applicant's  control,  or  the  conditions 
which  necessitated  the  debt  settlement 
or  release,  other  than  weather  hazards, 
disasters  or  price  fluctuations,  have 
been  or  will  be  removed  by  making  the 
loan. 

(f)  Maintenance.  If  the  applicant  has 
demonstrated  inability  to  carry  out  the 
required  obligations  of  the  loan  by 
recent  failure  to  maintain  a  former 
residence  in  a  habitable  and  responsible 
manner,  unauthorized  conversion  of 
security,  unauthorized  alteration  of  the 
structure,  or  creating  a  public  nuisance 
in  or  around  a  former  residence,  the 
State  Director  must; 
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(1)  Determine  that  the  reasons 
contributing  to  such  inability  have  been 
removed  and  are  not  likely  to  recur,  or 

(2)  Fully  document  the  evidence  of 
such  inability  in  the  case  file  running 
record  to  assure  that  the  determination 
was  not  due  to  any  presumed  inability 
based  on  any  basis  prohibited  by  the 
Equal  Credit  Opportunity  Act  (ECOA). 
specifically  addressing  the  evidence 
supporting  the  determination  in  any 
rejection  letter. 

(g)  Other  Federal  debts.  The  applicant 
is  not  delinquent  on  any  tax  and  non-tax 
debts  and  there  are  no  judgment  liens 
against  the  applicant's  property  for  a 
debt  owed  to  the  Federal  Government. 
The  lender  will  check  the  Department  of 
Housing  and  Urban  Development's 
Credit  Alert  Interactive  Voice  Response 
System  (CAIVRS)  to  determine  whether 
the  applicant  is  listed  as  delinquent  on  a 
Federal  debt.  The  lender  will  document 
the  call  in  the  applicant's  case  file. 

§  19Sw..  »6    Other  eligibility  criteria. 

The  applicant  must: 

(a)  Qualify  as  one  of  the  following: 

(1)  A  person  who  does  not  own  a 
dwelling,  or  owns  a  dwelling  which  is 
not  structurally  sounc*  functionally 
adequate,  or  large  enough  to 
accommodate  the  needs  of  the 
applicant,  or 

(2)  A  farmowner  without  decent,  safe 
and  sanitary  housing  for  the  farmower's 
own  use  or  for  the  use  of  farm  tenants, 
sharecroppers,  farm  laborers,  or  farm 
manager. 

(b)  Be  without  sufficient  resources  to 
provide  the  necessary  housing  or  related 
facilities,  and  be  unable  to  secure  the 
necessary  credit  from  other  sources 
upon  terms  and  conditions  which  the 
applicant  could  reasonably  be  expected 
to  fulfill. 

(c)  Be  a  natural  person  (individual) 
who  resides  as  a  citizen  in  any  of  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam, 
America  Samoa,  the  Commonwealth  of 
the  Northern  Marianas,  or  a  noncitizen 
who  resides  in  one  of  the  foregoing 
areas  after  being  legally  admitted  to  the 
U.S.  for  permanent  residence  or  on 
indefinite  parole. 

(d)  Possess  legal  capacity  to  incur  the 
loan  obligation,  and  have  reached  the 
legal  age  of  majority  in  the  State,  or 
have  had  the  disability  of  minority 
removed  by  court  action. 

(e)  Have  the  potential  ability  to 
personally  occupy  the  home  on  a 
permanent  basis,  if  the  loan  is  to 
provide  housing  for  the  applicant's  own 
use.  To  illustrate,  because  of  the 
probability  of  their  being  transferred  or 
moving  after  graduation,  military 
personnel  on  active  duty  and  full-time 


students  will  not  be  granted  loans 
unless: 

(1)  The  applicant,  if  military 
personnel,  will  be  discharged  at  an  early 
date  (usually  within  one  year).  The 
family  must  continue  to  occupy  the 
home  in  case  the  borrower  is  transferred 
to  another  duty  station  before  discharge, 
and 

(2)  The  applicant  intends  to  make  the 
home  a  permanent  residence  and  there 
are  reasonable  prospects  that 
employment  will  be  available  in  the 
area  after  graduation  or  discharge,  and 

(3)  An  adult  member  of  the  household 
will  be  available  to  make  inspections  if 
the  home  is  being  constructed  and  to 
sign  checks  for  work  performed. 

§§  1980^7-1980.350    IReservedl 

§  1 980.35 1    Annual  income. 

Annual  income  determinations  will  be 
thoroughly  documented  in  the  lender's 
case  file.  Historical  data  based  on  the 
past  12  months  or  previous  fiscal  year 
may  be  used  if  a  determination  cannot 
logically  be  made.  Annual  income  will 
be  calculated  as  follows: 

(a)  Current  verified  income,  either 
part-time  or  full-time,  received  by  the 
applicant  and  all  adult  members  of  the 
household  including  the  spouse  is 
derived  by  multiplying: 

(1)  An  hourly  wage  by  2080  hours  (for 
part-time  employment  use  anticipated 
annual  hours);  or 

(2)  A  weekly  wage  by  52  weeks;  or 

(3)  A  biweekly  wage  by  26  weeks;  or 

(4)  A  monthly  wage  by  12  months. 

(b)  If  the  spouse  or  any  other  adult 
member  of  the  household  is  not 
presently  employed  but  there  is  a  recent 
history  of  such  employment,  that 
person's  income  will  be  considered 
unless  the  applicant/borrower  and  the 
per8on(s)  involved  sign  a  statement  that 
the  person(s)  is  not  presently  employed 
and  does  not  intend  to  resume 
employment  in  the  foreseeable  future,  or 
if  interest  credit  is  involved,  during  the 
term  of  the  Interest  Credit  Agreement. 
The  statement  will  be  filed  in  the 
applicant/borrower's  case  file. 

(c)  Income  from  such  sources  as 
seasonal  type  work  of  less  than  12 
months  duration,  commissions, 
overtime,  bonuses,  and  unemployment 
compensation  will  be  computed  as  the 
estimated  annual  amount  of  such 
income  for  the  ensuing  12  months. 

(d)  The  following  are  included  in 
annual  income: 

(1)  The  gross  amount,  before  any 
payroll  deductions,  of  wages  and 
salaries,  overtime  pay,  commissions, 
fees,  tips,  bonuses,  and  other 
compensation  for  personal  ser\ices  of 
all  adult  members  of  the  household. 


(2)  The  net  income  from  operation  of  a 
farm,  business,  or  profession.  Consider 
the  following: 

(i)  Expenditures  for  business  or  farm 
expansion  and  payments  of  principal  on 
capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  income.  A 
deduction  is  allowed  in  the  manner 
prescribed  by  Internal  Revenue  Service 
(IRS)  regulations  only  for  interest  paid 
in  amortizing  capital  indebtedness. 

(ii)  Farm  and  nonfarm  business  losses 
are  considered  "0"  in  determining 
annual  income. 

(iii)  A  deduction,  based  on  straight 
line  depreciation,  is  allowed  in  the 
manner  prescribed  by  IRS  regulations 
for  the  exhaustion,  wear  and  tear,  and 
obsolescence  of  depreciable  property 
used  in  the  operation  of  a  trade,  farm  or 
business  by  a  member  of  the  household. 
The  deduction  must  be  based  on  an 
itemized  schedule  showing  the  amount 
of  straight  line  depreciation  actually 
claimed  for  Federal  income  tax 
purposes. 

(iv)  Any  withdrawal  of  cash  or  assets 
from  the  operation  of  a  farm,  business  or 
profession  will  be  included  in  income, 
except  to  the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  in  the  operation  by  a  member 
of  the  household. 

(v)  A  deduction  for  venfied  business 
expenses,  such  as  for  lodging,  meals 
and/or  fuel,  for  overnight  business  trips 
made  by  salaried  employees,  such  as 
long-distance  truck  drivers,  who  must 
meet  these  expenses  without 
reimbursement. 

(3)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or  personal 
property,  including: 

(i)  The  share  received  by  adult 
members  of  the  household  from  income 
distributed  from  a  trust  fund. 

(ii)  Any  withdrawal  of  cash  or  assets 
from  an  investment  except  to  the  extent 
the  withdrawal  is  reimbursement  of 
cash  or  assets  invested  by  a  member  of 
the  household. 

(iii)  Where  the  household  has  net 
familv  assets,  as  defined  in  $  1944.2{n) 
of  Subpart  A  of  Part  1944  of  this  chapter, 
in  excess  of  $5,000,  the  greater  of  the 
actual  income  derived  from  all  net 
family  assets  or  a  percentage  of  the 
value  of  such  assets  based  on  the 
current  passbook  savings  ratt. 

(4)  The  full  amount  of  periodic 
payments  received  from  social  security 
(including  social  security  received  by 
adults  on  behalf  of  minors  or  by  minors 
intended  for  their  own  support), 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability  or  death 
benefits,  and  other  similar  types  of 
periodic  receipts 
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(5)  Payments  m  lieu  of  earnings,  su<:h 
as  unemployment  and  disability 
compensation,  worker's  compensation 
and  severance  pay. 

(6)  Public  assistance  except  as 
indicated  in  paragraph  (e)(2)  of  this 
section. 

(7)  Periodic  allowances,  such  as; 
(i)  Alimony  and/or  child  support 

awarded  in  a  divorce  decree  or 
separation  agreement,  unless  the 
payments  are  not  received  and  a 
reasonable  effort  has  been  made  to 
collect  them  through  the  official  entity 
responsible  for  enforcing  such  payments 
and  they  are  not  received  as  ordered;  or 

(ii)  Recurring  monetary  gifts  or 
contributions  from  someone  who  is  not 
a  member  of  the  household. 

(8)  Any  earned  income  tax  credit  to 
the  extent  it  e.xceeds  income  tax 
liability. 

(9)  Any  amount  of  educational  grants 
or  scholarships  or  Veteran's 
Administration  benefits  available  for 
subsistence  after  deducting  expenses  for 
tuition,  fees,  books,  and  equipment. 

(10)  All  regular  pay,  special  pay 
(except  for  persons  exposed  to  hostile 
fire),  and  allowances  of  a  member  of  ihe 
armed  forces  who  is  the  applicant/ 
borrower  or  spouse,  whether  or  not  that 
family  member  lives  in  the  unit. 

(11)  The  income  of  an  applicant's 
spouse,  unless  the  spouse  has  been 
living  apart  from  the  applicant  for  at 
le.ist  6  months  (for  reasons  other  than 
military  or  work  assignment),  nr  court 
proceedings  for  divorce  or  legal 
separ;^tion  have  been  commenced. 

(e)  The  following  are  not  included  in 
annual  income  but  will  be  considered  in 
determining  repayment  ability: 

(1)  Income  from  employment  of 
minors  (including  foster  children)  under 
18  years  of  age.  The  applicant  and 
spouse  may  never  be  considered  minors. 

(2)  rhe  value  of  the  allotment 
provided  to  an  eligible  household  under 
the  Food  Stamp  Act  of  1977. 

(3)  Payments  received  for  the  care  of 
fiister  children. 

(4)  Casual,  sporadic  or  irregular  cash 
gifts. 

(5)  Lump-sum  additions  to  family 
assets  such  as  inheritances,  capital 
gains,  insurance  payments  included 
under  health,  accident,  hazard,  or 
worker's  compensation  policies,  and 
settlements  for  personal  or  property 
losses  (except  as  provided  in  paragraph 
(d|(5)  of  this  section). 

(6)  Amounts  which  are  grunted 
specifically  for,  or  in  reimbursement  of. 
the  cost  of  medical  expenses. 

(7)  Amounts  of  education  scholarships 
piiid  directly  to  the  student  or  to  the 
educational  institution,  and  amounts 
p.iid  by  the  Government  to  a  veteran  for 


use  in  meeting  the  costs  of  tuition,  fees, 
books  and  equipment.  Any  amounts  of 
such  scholarship.s  or  veteran's 
payments,  which  are  not  used  for  above 
purposes  and  are  available  for 
subsistance,  are  considered  to  be 
income.  Student  loans  are  not 
considered  income. 

(8)  The  hazardous  duty  pay  to  a 
service  person  applicant/borrower  or 
spouse  away  from  home  and  exposed  to 
hostile  fire. 

(9)  Payments  to  volunteers  under  the 
Domestic  Volunteer  Service  Act  of  1973, 
including  but  not  limited  to: 

(i)  National  Volunteer  Antipoverty 
Programs  which  include  VISTA.  Peace 
Corps.  Service  Learning  Program  and 
Special  Volunteer  Programs. 

(ii)  National  Older  American 
Volunteer  Programs  for  persons  age  60 
and  over  which  include  Retired  Senior 
Volunteer  Programs.  Foster  Grandparent 
Program.  Older  American  Community 
Services  Program,  and  National 
Volunteer  Programs  to  Assist  Sm.all 
Business  and  Promote  Volunteer  Service 
to  Persons  with  Business  Experience, 
Service  Corps  of  Retired  Executives 
(SCORE)  and  Active  Corps  of 
Executives  (ACE). 

(10)  Relocation  payments  made 
pursuant  to  Title  II  of  the  Uniform 
Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970. 

(11)  Payments  received  under  the 
Alaska  Native  Claims  Settlcrrpnt  Act. 

(12)  Income  derived  from  certain 
submarginal  land  of  the  United  States 
that  is  held  in  trust  for  certain  Indian 
tribes. 

(13)  Payments  or  allowances  made 
under  the  Department  of  Health  and 
Human  Services  Low-Income  Home 
Energy  Assistance  Program. 

(14)  Payments  received  from  the  job 
Training  Partnership  Act. 

(15)  Income  derived  from  the 
disposition  of  funds  of  the  Grand  River 
Bank  of  Ottawa  Indians. 

(16)  The  first  $2,000  of  per  capita 
shares  received  from  judgment  funds 
awarded  by  the  Indian  Claims 
Commission  or  the  Court  of  Claims,  or 
from  funds  held  in  trust  for  an  Indian 
tribe  by  the  Secretary  of  Inferior. 

(17)  Payments  received  from  programs 
funded  under  title  V  of  the  Older 
Americans  Act  of  1965. 

(18)  Any  funds  that  a  Federal  statute 
specifies  must  not  be  used  as  the  basis 
for  denying  or  reducing  Federal  financial 
assistance  or  benefits. 

(f)  Income  of  live-in  aides  who  are  not 
relatives  of  the  applicant  or  members  of 
the  household  will  not  be  counted  in 
calculating  annual  income  and  will  not 


be  considered  in  determination  of 
repayment  ability. 

§  1980.352    Adlusted  annual  tncomc. 

Adjusted  annual  income  is  annual 
income  as  determined  in  §  1980.351  of 
this  subpart  less  the  following; 

(a)  A  deduction  of  S48U  for  each 
member  of  the  family  residing  in  the 
household,  other  than  the  appHcanl, 

^spouse,  or  co-applicant,  who  is: 

(1)  Under  18  years  of  age;  or 

(2)  Eighteen  years  of  age  or  older  and 
is  disabled  or  handicapaped  as  defined 
in  §  1980.302  of  this  subpart;  or 

(3)  A  full-time  student  aged  18  or 
older. 

(b)  A  deduction  of  $400  for  any  elderly 
family  as  defined  in  5  1980.302  of  this 
subpart. 

(c)  A  deduction  for  the  care  of  minors 
12  years  of  age  or  under,  to  the  extent 
necessary  to  enable  a  member  of  the 
applicant/borrower's  family  to  be 
gainfully  employed  or  to  further  his  or 
her  education.  The  deduction  will  be 
based  only  on  monies  reasonably 
anticipated  to  be  paid  for  care  services 
and,  if  caused  by  employment,  must  not 
exceed  the  amount  of  income  received 
from  such  employment.  Payments  for 
these  services  may  not  be  made  to 
persons  whom  the  applicant/borrower 
is  entitled  to  claim  as  dependents  for 
income  tax  purposes.  Full  justification 
for  such  deduction  must  be  recorded  in 
detail  in  the  loan  docket. 

(d)  A  deduction  of  the  amount  by 
which  the  aggregate  of  the  following 
expenses  of  the  household  exceeds  3 
percent  of  gross  annual  income: 

(1)  Medical  expenses  for  any  elderly 
family  as  defined  in  §  1980.302  of  this 
subpart.  This  includes  medical  expenses 
for  any  household  member  the 
applicant/borrower  anticipates 
incurring  over  the  ensuing  12  months 
and  which  are  not  covered  by  insurance. 
Examples  of  medical  expenses  are 
dental  expenses,  prescription  medicines, 
medical  insurance  premiums, 
eyeglasses,  hearing  aids  and  batteries, 
the  cost  of  home  nursing  care,  monthly 
payments  on  accumulated  major 
medical  bills,  and  cost  of  full-time 
nursing  or  institutional  care  which 
cannot  be  provided  in  the  home  for  a 
member  of  the  household;  and 

(2)  Reasonable  attendant  care  and 
auxiliary^  apparatus  expenses  for  each 
handicapped  disabled  member  of  any 
household  to  the  extent  necessary  to 
enable  any  member  of  such  household 
(including  such  handicapped/disabled 
member)  to  be  employed. 
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§  1980.353    Filing  and  processing 
applications. 

(a)  Applicant's  contact.  Applicants 
desiring  loan  assistance  as  provided  in 
this  subpart  must  file  loan  applications 
with  an  approved  lender. 

(b)  Loan  priorities.  Complete 
applications  will  be  considered  by 
FmHA  in  the  order  received  from 
lenders  authorized  to  participate  in  the 
program. 

(c)  Preference.  Applications  for 
guarantees  on  loans  to  first-time 
homebuyers  or  veterans,  their  spouses, 
or  children  of  deceased  servicemen  wlio 
died  during  one  of  the  periods  described 
in  5  1980.302  of  this  subpart  will  be 
given  preference  by  FmHA. 

(d)  Applications.  The  lender  will 
submit  a  request  for  the  guarantee  using 
Form  FmHA  1980-21,  "Lender's 
Transmission  of  Request  for  Single 
Family  Housing  Loan  Note  Guarantee." 
including  all  of  the  following 
information: 

(1)  An  application  for  a  loan  on  the 
lender's  form  which  includes  at  a 
minimum  all  information  outlined 
below: 

(i)  Name,  address,  telephone  number, 
statement  of  current  annual  family 
income  and  expenses,  net  worth,  age, 
number  of  persons  in  the  household,  and 
citizenship  status  of  the  applicant. 

(ii)  Amount  of  loan  request. 

(iii)  Name,  address,  contact  person, 
and  telephone  number  of  the  proposed 
lender. 

(iv)  Copy  of  the  applicant's  purchase 
agreement  or  other  similar  instrument 
and  a  brief  description  of  the  housing  to 
be  financed. 

(v)  Anticipated  loan  rates  and  terms. 

(vi)  Statement  from  the  lender  that  it 
will  not  make  the  loan  as  requested  by 
the  applicant  without  the  proposed 
guarantee  and  that  the  applicant  has 
been  advised  in  writing  that  the 
applicant  is  subject  to  criminal  action  if 
he  or  she  knowingly  and  willfully  gives 
false  information  to  obtain  a  federally 
guaranteed  loan. 

(vii)  Statement  of  the  applicant's 
present  housing  circumstances. 

(viii)  If  the  applicant  is  not  a  United 
States  citizen,  evidence  of  being  legally 
admitted  for  permanent  residence  or 
indefinite  parole. 

(ix)  The  applicant's  sex.  race,  and 
veteran  status,  and  whether  applicant  is 
first-time  homebuyer. 

(x)  The  applicant's  social  security 
number. 

(2)  Certified  architectural  or 
engineering  plans  and  specifications  for 
dwelling  and  site  if  new  construction  or 
rehabilitation  is  planned,  including  a 
plot  plan  showing  the  location  of  the 
house  and  utilities,  topography, 


landscaping,  drainage,  and  other  site 
development  such  as  driveways, 
sidewalks,  curbs,  street,  etc.,  and  a  soils 
map  and  foundation  design,  if 
applicable. 

(3)  Cost  estimates  including  forecasts 
of  contingency  funds. 

(4)  Appraisal  reports  including 
information  about  the  dwelling  location 
with  respect  to  neighborhood  and 
community  services  and  facilities, 
business  and  industrial  enterprises,  and 
streets  or  roads  serving  the  housing. 

(5)  Credit  report  obtained  by  the 
lender. 

(6)  Form  FmHA  400-1,  "Equal 
Opportunity  Agreement"  for 
construction  costing  more  than  $10,000. 

(7)  Copies  of  building  permits,  if 
applicable,  and  any  necessary 
certifications  and  recommendations  of 
appropriate  regulatory  or  other  agencies 
having  jurisdiction  including  any 
pollution  control  agency. 

(8)  Proposed  loan  documents  between 
the  borrower  and  lender. 

(9)  Evidence  of  compliance  with  the 
Privacy  Act  of  1974. 

(10)  Lender's  analysis  of  loan 
feasibility. 

(11)  Written  verification  of  the 
applicant's  household  income. 
Verification  of  income  will  be  obtained 
for  each  adult  member  of  the  household 
from  the  appropriate  source.  The 
verification  must  be  signed  by  the 
source  of  information  and  be  less  than 
90  days  old  at  the  time  of  loan  approval. 

(12)  A  statement  for  each  debt  to  be 
refinanced  from  the  lender  to  be  paid 
showing  the  purpose  for  which  the  debt 
was  incurred,  the  date  on  which  it  was 
incurred,  the  final  due  date,  interest 
rate,  amount  and  frequency  of 
installments,  amount  of  delinquency, 
unpaid  principal,  and  accrued  interest. 

(e)  Filing  applications.  The 
requirements  of  the  Right  to  Financial 
Privacy  Act  of  1978  must  be  met  as 
follows: 

(1)  Within  3  days  of  the  receipt  of  a 
complete  application  from  a  lender  for  a 
guarantee  for  a  loan,  FmHA  will 
forward  Form  FmHA  410-7, 
"Notification  to  Applicant  on  Use  of 
Financial  Information  from  Financial 
Institution."  to  the  loan  applicant. 

(2)  FmHA  will  notify  lenders  and 
other  financial  institutions  to  which 
FmHA  makes  a  direct  request  for 
financial  records.  The  notification  will 
read  as  follows: 

I  certify  that  the  United  States  Department 
of  Agriculture,  acting  through  the  Farmer's 
Home  Administration,  has  complied  with  the 
applicable  provisions  of  Title  XJ,  Public  Law 
95-630.  in  seeking  financial  information 
regarding (applicant). 


Date 


County  Supervisor 

(3)  Under  no  circumstances  may 
financial  information  obtained  under 
this  subpart  be  disseminated  to  any 
other  department  or  agency  of  the 
Federal  Government  (other  than  the 
Office  of  the  Inspector  General  |OIG) 
without  express  approval  of  OGC 

(f)  Verifying  information  provided. 
Written  documentation  from  third 
parties  is  the  preferred  method  of 
verifying  information.  Verifications  must 
pass  directly  from  the  source  of 
information  to  the  lender. 

(1)  Income  verification.  Employment 
verifications  and  other  income 
verifications  obtained  in  accordance 
with  this  paragraph  are  valid  for  90  days 
except  as  noted  below.  The  lender  may 
request  oral  reverification  at  the  end  of 
the  90-day  period.  Oral  verifications 
must  be  thoroughly  documented  and  are 
valid  for  30  days.  In  no  case  may 
information  older  than  120  days  (90  days 
written  plus  30  days  oral  verification)  be 
used. 

(i)  Form  FmHA  1910-5,  "Request  for 
Verification  of  Employment."  or  the 
equivalent  Housing  and  Urban 
Development/Federal  Housing 
Administration  or  Veteran's 
Administration  form  will  be  used  to 
verify  employment  income  of  the  loan 
applicant  except  when  the  applicant  is 
self  employed.  The  form  will  be  signed 
by  the  applicant  or  borrower  and  sent 
directly  to  the  employer  by  the  lender. 

(ii)  Income  information  that  cannot  be 
obtained  by  use  of  this  form  will  be 
obtained  in  writing  from  third  parties  to 
the  extent  possible. 

(iii)  Alimony  and/or  child  support 
payments  will  be  verified  by  obtaining  a 
copy  of  the  divorce  decree  or  other  legal 
document  indicating  the  amount  of  the 
payments.  When  the  applicant  states 
that  less  than  the  amount  awarded  is 
received,  the  lender  will  request 
documentation  from  the  official  entity 
through  which  pa>Tnents  are  received,  or 
other  third  party  able  to  provide  the 
verification  when  payment  is  not  made 
through  an  official  entity  indicating  the 
amounts  and  dates  of  payments  to  the 
applicant  during  the  previous  12  months. 

(iv)  When  it  is  not  feasible  to  verify 
income  through  third  parties,  the  lender 
is  authorized  to  accept  a  notanzed 
statement  or  signed  affidavit  from  the 
applicant  stating  the  effort  made  to 
collect  the  amount  awarded,  and  the 
amounts  and  dates  of  payments 
received  during  the  previous  12  months. 

(v)  Applicants  and  borrowers  deriving 
their  income  from  a  farming  or  business 
enterprise  will  provide  current 
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documentation  of  the  income  and 
expenses  of  the  operation.  This 
information  must  not  be  older  than  the 
previous  fiscal  year. 

(vi)  Social  Security,  Pension,  and 
Disability  income  may  be  verified  by 
obtaining  a  copy  of  the  most  recent 
award  or  benefit  letter  prepared  and 
signed  by  the  authorizing  agency.  This 
verification  will  be  considered  valid 
only  for  one  year  from  the  date  of  the 
award  or  benefit  letter. 

(2)  Verificalion  of  disability  or 
handicap.  Form  FmHA  1944-4. 
"Certification  of  Disability  or 
Handicap,"  is  used  to  verify  disability  or 
handicap  in  cases  where  state  review 
board  or  Social  Security  records  are  not 
available.  Receipt  of  veteran  s  benefits 
for  disability,  whether  service-oriented 
or  otherwise,  does  not  automatically 
establish  disability. 

(3)  Verification  of  alien  status.  Aliens 
are  required  to  present  documentation 
of  their  status.  Section  1944.9  of  subpart 
A  of  part  1944  outlines  the  acceptable 
forms  of  documentation.  If  the 
authenticity  of  the  documentation  is 
questioned,  the  County  Supervisor  will 
verify  the  information  using  the 
guidelines  prescribed  in  the  exhibit. 

(4)  Verification  of  credit  history  and 
current  debt.  A  credit  report  will  be 
ordered  in  accordance  with  subparts  A 
end  B  of  part  1910  of  this  chapter.  Form 
FmHA  410-8,  "Applicant  Reference 
Letter  (A  Request  for  Credit  Reference)." 
may  be  used  in  areas  where  credit 
reports  are  unavailable. 

{  1980.354    FmHA  tvaluatlon  of 
appOcatiorw. 

FmHA  will  review  the  applicaliim  for 
completeness,  determine  whether  the 
proposed  loan  is  for  an  eligible  loan 
purpose,  there  is  a  reasonable  assurance 
of  repayment  ability.  sufTicient 
collateral,  and  the  environmental 
r'>quirement8  of  S  1930.316  are  met. 
FmHA  will  notify  the  lender  within  10 
c'ays  of  receipt  of  a  completed 
application  of  FmHA's  decision. 

(a)  Incomplete  applications. 
Incomplete  applications  will  be  returned 
to  the  lender  with  a  letter  outlining  all 
information  necessary  to  make  a 
determination. 

(b)  Denial.  If  FmHA  detemines  it  is 
unable  to  guarantee  the  loan,  the  lender 
•.vill  be  informed  in  writing  by  use  of  the 
Form  FmHA  449-13,  "Denial  letter." 
Such  notification  will  include  the 
reasons  for  denial  of  the  guarantee  and 
appropriate  appeal  or  review  rights. 
Only  the  applicant  and  the  lender  may 
appeal  an  FmHA  decision,  and  this  must 
be  done  jointly  in  a  written  request  for 
an  appeal  cr  review.  These  requests  will 


be  handled  in  accordance  with  Subpart 
B  of  Part  1900  of  this  chapter 

(c)  Issuance  of  commitment.  If  FmHA 
is  able  to  guarantee  the  loan,  and 
adequate  funds  are  available,  the 
approval  official  will: 

(1)  Prepare  Form  FmHA  1940-1  and 
Form  FmHA  1944-2.  "Single  Family 
Housing  Fund  Analysis." 

(2)  Prepare  a  Form  FmHA  1980-18 
listing  all  approval  requirements  and 
send  an  original  and  one  copy  to  the 
lender  provided  adequate  funds  are 
available. 

{  1990.355    Ravlew  of  raquiramants. 

Upon  the  lender's  review  of  the  Form 
FmHA  198(>-ia  the  lender  may 
determine  whether  to  accept  the 
conditions  outlined  in  it. 

(a)  Accepting  conditions.  Immediately 
after  reviewing  the  conditions  and 
requirements  in  tiie  Form  FmHA  1980-18 
and  the  options  listed  on  the  back  of  the 
form,  the  lender  should  complete  and 
sign  the  acceptance  or  rejection  of 
conditions,  and  return  a  copy  to  the 
FmHA  approval  official.  If  the 
conditions  cannot  be  met.  the  lender  and 
borrower  may  propose  alternate 
conditions  to  FmHA.  The  FmHA 
approval  official  may  negotiate  any 
revisions  consistent  with  this  subpart. 
These  alternatives  will  be  considered 
and  the  lender  will  be  advised  of 
FmlM's  decision.  If  altered  conditions 
are  accepted  by  FmHA,  Form  FmllA 
1980-18  will  be  revised  as  appropriate. 

(b)  Cancelling  commitment  If  the 
lender  indicates  in  the  acceptance  or 
rejection  of  conditions  that  it  desires  to 
obtain  a  loan  note  guarantee  and 
subsequently  decides  prior  to  loan 
closing  that  it  no  longer  wants  a  loan 
note  guarantee,  the  lender  should 
immediately  advise  the  FmHA  approval 
official.  Upon  cancellation,  the  approval 
official  will  notify  the  Finance  Office  by 
preparation  and  submission  of  the  Form 
FmHA  1940-10,  "Cancellation  of  U.S. 
Treasury  Check  and/or  Obligation." 
through  the  field  office  terminal  system. 

;  1980.356    Intarest  ssslatance. 

In  order  to  assist  low  income 
borrowers  in  the  repayment  of  the  loan, 
the  FmHA  is  authorized  to  provide 
interest  assistance  payments.  Interest 
assistance  payments  will  be  made  by 
FmHA  directly  to  the  lender  on  or 
before  the  15lh  day  of  the  month  for 
which  the  borrower  s  payment  is  due. 

(a)  Policy.  It  is  the  policy  of  FmlLA  to 
grant  interest  assistance  on  guaranteed 
loans  to  low-income  borrowers  to  assist 
them  in  obtaining  and  retaining  decent. 
s.ife.  and  sanitary  dwellings  and  related 
facilities  as  long  as  the  borrower 
remains  eligible  for  payments  when 


funds  are  available  for  interest 
assistance. 

(b)  Processing  interest  assistaiKe 
oiirepments.  The  lender  will  process  the 
interest  assistance  agreement  and 
submit  it  to  FmHA  for  approval. 

(1)  FmHA  will  reimburse  the  lender  in 
the  amounts  authorized  in  Exhibit  H  of 
this  subpart  (available  in  any  FmHA 
office)  for  the  cost  of  processing  the 
agreement.  The  fee  will  be  paid  upon 
receipt  of  a  valid  agreement  which  has 
been  coded  as  requiring  a  processing  fee 
payment.  The  processing  fee  is  payable 
when: 

(i)  A  new  agreement  is  made  with  the 
borrower. 

(ii)  The  borrower  had  an  agreement 
for  the  previous  year  and  a  new 
agreement  is  made  for  the  current  year. 

(iii)  The  borrower  is  eligible  for  but 
not  presently  on  interest  assistance  and 
enters  into  a  new  interest  assistance 
agreement. 

(iv)  The  borrower  has  a  change  in 
circumstances  which  requires  a  revision 
to  the  current  agreement.  When  the 
change  in  circumstances  results  in  an 
agreement  with  less  than  90  days 
remaining,  the  agreement  for  the 
subsequent'year  will  be  processed  at  the 
same  time.  Ortiy  one  processing  fee  may 
be  paid  to  the  lender. 

(2)  A  processing  fee  will  not  be  paid 
when  the  revision  to  an  existing 
agreement  is  required  due  to  an  error  on 
the  part  of  the  lender  or  the  borrower. 
(c)  Amount  of  interest  assistance.  (1) 
The  amount  of  interest  assistance 
granted  will  be  the  lesser  of: 

(i)  The  difference  between  the 
monthly  installment  due  on  the 
Promissory  Note(s)  eligible  for  interest 
assistance  and  the  amount  the  borrower 
would  pay  if  the  note  were  amortized  at 
the  rate  corresponding  to  the  borrower's 
income  range  as  outlined  in  the 
Attachment  A  to  Form  FmHA  1980-12, 
"Master  Interest  Assistance  and 
Recapture  Agreement"  (exhibit  I  to  this 
subpart);  or 

(ii)  The  difference  between  the  sum  of 
the  monthly  installments  due  at  the  note 
interest  rate  and  20  percent  of  the 
borrower's  adjusted  income. 

(2)  The  basis  for  the  amount  of 
interest  assistance  for  each  loan  in 
attachment  A  is  determined  by  the 
amount  of  interest  assistance  authonzed 
to  the  Agency  and  the  maximum  interest 
rate  a  lender  may  charge  on  an  interest 
assisted  guaranteed  loan  as  published  in 
FmHA  Instruction  440.1. 

(3)  The  lender  of  a  borrower  receiving 
a  loan  in  a  high  cost  area  will  be  granted 
an  additional  one  percent  interest 
assistance  in  order  to  assist  the 
borrower. 
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|i)  A  high  cost  area  is  an  area  which 
has  been  designated  as  high  coel  by  the 
Department  of  Housing  and  Urban 
Development. 

(ii)  The  change  in  a  designation  to  (or 
from)  a  high  cost  area  will  not  affect 
existing  loans.  An  individual  loans 
eligibility  for  high  cost  designation  is 
detennined  at  the  time  of  issuance  of  the 
conditional  commitment  for  loan 
guarantee. 

(d)  Recapture.  Prior  to  loan  closing, 
the  lender  will  advise  the  applicant  that 
interest  assistance  is  subject  to 
recapture.  Applicants  who  receive 
intiTcst  assistance  will  be  required  to 
sign  Form  FmHA  1980-12  at  the  time  the 
initial  interest  assistance  agreement  is 
granted.  This  form  specifies  the  terms  of 
the  recapture  agreement. 

(e)  Eligibility.  To  be  eligible  for 
interest  assistance,  a  borrower  must 
personally  occupy  the  dwelling,  must 
have  executed  Form  FmH.'\  1980-12  at 
the  time  of  loan  closing,  and  must  meet 
the  following  additional  requirements: 

(1)  Initial  loans.  Interest  assi-^tance 
may  be  granted  at  the  time  the  Loan 
Note  Guarantee  is  issued  when; 

(i)  The  borrower's  adjusted  mcome  at 
the  time  of  loan  guarantee  approval  did 
not  exceed  the  applicable  low-income 
limit. 

(ii)  The  borrowers  net  family  assets 
(io  not  exceed  $7,500  (maximum  as 
defined  in  §  1980.302).  Net  family  assets 
ofSTO.OOO  will  be  allowed  for  an  elderly 
family  as  defined  in  §  1980.302  unless 
and  exception  is  authorized.  The 
calculation  of  net  family  assets  v\ill 
exclude  the  value  of  the  dwelling  and  a 
minimum  adequate  dwelling  site,  cash 
on  hand  which  will  be  used  to  reduce 
the  amount  of  the  loan,  and  household 
goods  and  personal  automobilels)  and 
the  debts  against  them.  The  lender  may 
request  an  exception  at  the  time  the 
initial  application  is  submitted  to  FmRA 
for  a  loan  guarantee.  For  the  purpose  of 
determining  whether  an  exception  is 
justified,  consideration  will  be  given  to 
the  nature  of  the  assets  upon  which  a 
borrower  is  currently  dependent  for  a 
livelihood  or  which  could  be  used  to 
reduce  or  eliminate  the  need  for  interest 
assistance.  The  District  Director  may 
authorize  exceptions  of  net  family  assets 
up  to  S20JXX).  The  Stale  Director  may 
submit  cases  for  which  the  net  family 
■isseis  exceeds  S-0.000  to  the  National 
Offii-e  for  authorization  to  grant 
assistance. 

(iii)  The  term  of  the  loan  is  for  30 
yeais.  unless  shorter  terms  authorized 
otherwise  by  the  State  Director  based 
upon  complete  documentation  of  the 
justifiable  reasons  on  an  individual  case 
liasis.  ^tifiable  reasons  include 
situations  such  as  the  typical  loan  term 


for  mortgage  loans  in  the  area  is  less 
ihiM  30  yeais  or  the  remaining  life  of  the 
security  is  expected  to  be  less  thaB36 
years. 

(iv)  The  loan  was  approved  on  or  after 
(insert  date  of  publication  of  the  final 
rule). 

(v)  The  amount  of  interest  assistance 
will  be  S20.0©  or  more  per  month  oc 
S;240.00  annually  in  accordance  with  the 
provisions  of  S  1980.356(c)(1)  of  this 
subpart.  Interest  assistance  in  amwmts 
of  less  the  $20.00  per  month  will  not  be 
granted. 

(2)  Subsequent  loans.  Interest 
assistance  may  be  granted  on 
subsequent  loans  with  a  term  of  25  years 
or  more  which  meet  all  other  terms  of 
paragraph  (e)(1)  of  this  section. 

(3)  Existing  hens.  Interest  assistance 
may  be  granted  at  any  time  after  loan 
closing  if 

(i)  The  requirements  of  paragraph 
lfi)(l)  (i).  (ii).  ('").  (iv).  and  (v)  of  this 
section  are  met. 

(ii)  The  existing  loan  is  refinanced 
because  it  meets  the  requirements  of 
§  1980.310(b)  of  this  subpart  and  the 
borrower  executes  Form  FmHA  1980-12 
and  the  required  recapture  lien  at  loan 
closing  of  the  new  loan. 

(iii)  The  borrower's  adjusted  annual 
income  does  not  exceed  the  low-income 
limit. 

(iv)  The  borrower  requests  interest 
assistance  through  the  lender  or  the 
lender  determines  that  interest 
assistance  is  needed  to  enable  the 
borrower  to  repay  the  loan. 

(0  Processing  interest  assistance.  The 
lender  will  process  interest  assistance 
agreements  in  accordance  with  this 
section.  The  interest  assistance 
agreement.  Form  FmHA  1980-13. 
'.^nnual  Interest  Assistance 
Agreement,"  will  be  executed  by  the 
lender  and  borrower  and  forwarded  to 
FmHA  for  approval. 

(1)  The  amount  of  interest  assistance 
for  which  a  borrower  is  eligible  will  be 
determined  by  use  of  Form  FmHA  1980- 
13  as  outlined  in  paragraph  (n)  of  this 
section. 

(i)  Determination  of  income.  The 
lender  is  responsible  for  determining  the 
borrower's  annual  and  adjusted  annual 
income  as  defined  in  §5  1980.351  and 
1980.352  of  this  subpart.  Form  FmH.A 
1910-5  will  be  used  to  verify  the 
earnings  from  employment  of  all  persons 
occupying  the  dwelling.  Income  will  be 
verified  in  accordance  with  §  1980.351  of 
this  subpart. 

(li)  Effecti\e period.  Annual  Interest 
Assistance  Agreements  will  be  for  a  12 
month  period. 

(2)  Iniliol  and auhseqvent  loans.  Form 
FmHA  1980-12  will  be  executed  for  each 
qualifying  loan  at  loan  closing.  This 


Agreement  establishes  the  conditions 
and  maximum  amoeatt  of  inCerest 
assistance  for  the  life  of  the  loan.  Each 
year,  an  Annual  Interest  Asaialance 
Agreement  will  be  used  to  defermine  the 
amount  of  interest  assistance  for  the 
coming  12  months. 

(i]  The  lender  will  determine  the 
borrower's  adjusted  annual  income, 
document  the  calculations,  and 
complete  the  interest  assistance 
agreement  form. 

(ii)  The  borrower  will  review  the 
interest  assistance  agreement  form  and 
sign  the  form  signifying  that  all 
informahon  is  correct  aa  shown. 

(iii)  FmHA  will  review  the  interest 
assistance  agreement  to  delennire  if  the 
information  contained  on  it  appears 
correct.  If  »o.  FmHA  will  then  approve 
the  agreement  and  make  monthly 
payments  to  the  lender  on  behalf  of  the 
borrower. 

(iv)  When  the  borrower's  income  is 
within  the  Low-Income  limits  but  the 
provisions  of  {  1980. 3 56(c)(1) (it)  or(eni) 
preclude  granting  mteresf  assistance. 
Form  FmHA  1980-12  must  be  executed 
in  accordance  with  the  FMI  if  the 
borrower  desires  to  be  considered  for 
interest  assistance  at  a  later  date  due  to 
a  change  in  circumstances. 

(g)  Interest  assistance  modification.  A 
change  in  the  borrower's  circumstances 
after  the  effective  date  of  Form  1960-13 
wil!  be  handled  as  follows; 

(1)  FmH.^  required  modifications 
before  expiration.  The  bor-ower  is 
responsible  for  reporting  any  mcre-ases 
in  income  exceeding  $100  per  month  to 
the  lender.  The  lender  is  not  responsible 
for  monitoring  the  borrower's  mcome. 
The  lender  will  process  a  revised 
interest  assistance  agreement  when  a 
reported  increase  in  the  borrower's 
income  results  in  the  need  for  less 
interest  assistance  in  accordance  with 
formula  in  this  sectlO^^ 

(2)  Additional  interest  assistance 
before  expiration.  The  lender  may 
process  a  modification  of  the  interest 
assistance  agreement  and  submit  the 
modified  agreement  to  FmHA  when: 

(i)  The  borrower's  adjusted  annual 
income  decreases  by  more  than  $100  per 
month;  and 

(ii)  The  interest  assistance  calculation 
formula  indicates  that  the  borrower  is 
eligible  for  an  additional  S20  interes! 
assistance  per  month. 

(3)  Other  changes  in  the  borron^er  s 
circumstances.  In  the  case  of  mamed 
borrowers,  when  one  spouse  has  left  the 
dwelling  due  to  manfai  discord,  interest 
assistance  based  on  the  remaining 
spouse's  income  may  be  extended  if; 


a 
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(i)  The  remaining  spouse  is  occupying 
the  dwelling,  owns  a  legal  interest  in  the 
property,  and  is  liable  for  the  debt; 

(ii)  The  remaining  spouse  certifies  as 
to  who  lives  in  the  house: 

(iii)  Srparation  is  not  due  only  to  work 
assignment  or  military  order  and 

(iv)  The  remaining  spouse  is  informed 
and  agrees  that  should  the  spouse  begin 
to  live  in  the  dwelling,  that  spouse's 
income  will  then  be  counted  toward 
annual  income  and  interest  assistance 
may  be  reduced  or  cancelled. 

(4)  Effect  of  modification.  An  Interest 
Assistance  Agreement  modified  as  per 
paragraph  (g)(1),  (2).  or  (3)  of  this  section 
will  be  valid  for  the  remainder  of  the 
agreement  period.  When  a  modiTication 
is  made  within  90  days  of  the 
anniversary  date  of  the  existing 
agreement,  the  lender  has  the  option  of 
preparing  Form  FmHA  1980-13  needed 
on  the  anniversary  date  at  the  same 
time. 

[5]  Correction  of  Interest  Assistance 
Agreement.  When  an  error  by  FmHA  or 
the  lender  results  in  too  little  interest 
assistance  being  granted,  a  corrected 
agreement  will  be  prepared  effective  the 
date  of  the  error  if  the  error  results  in 
granting  $20  or  more  per  month  less 
interest  assistance  than  the  borrower 
was  eligible  to  receive. 

(h|  Eligibility  review.  Borrowers 
receiving  interest  assistance  will  be 
reviewed  annually  during  the  review 
period.  The  annual  review  period  for 
interest  assistance  agreements  is  that 
period  within  30  to  60  days  prior  to  the 
anniversary  date  of  the  loan.  All 
existing  agreements  must  be  reviewed 
and  processed  for  the  upcoming  12 
months  during  the  review  period. 
Interest  Assistance  will  not  be  renewed 
if  the  amount  that  the  borrower  qualifies 
for  is  less  than  $20  per  month. 

(1)  Initiation  of  renewal  action.  At 
least  15  but  not  more  than  30  days  prior 
to  the  beginning  of  the  annual  review 
period.  FmHA  will  mail  a  list  of 
borrowers  whose  interest  assistance 
agroements  are  to  be  reviewed  to  the 
lender.  The  lender  wfII  obtain  written 
verification  of  the  income  of  each 
borrower  and  all  adult  members  of  the 
borrower's  household  and  conduct  the 
review. 

(i)  Borrower  responsibility.  The 
borrower  will: 

(A)  Report  the  income  of  each  adult 
member  of  the  household  to  the  lender; 
and 

(B)  Assure  that  each  household 
member  has  provided  sufficient 
information  on  that  person's  income  for 
the  lender  to  conduct  the  review. 

(C)  Cooperate  in  the  lender's  efforts  to 
verify  income. 

(ill)  FmHA  actions.  FmHA  will; 


(A)  Maintain  a  list  of  borrowers  as  a 
record  of  interest  assistance  agreements 
processed. 

(B)  Review  the  calculations  of 
adjusted  annual  income  and  document 
the  results  in  the  running  case  record. 
The  County  Supervisor  will  utilize 
"Wage  Matching"  if  available. 

(C)  Retain  the  original  of  the  interest 
assistance  agreement  and  send  2  copies 
to  the  lender. 

(D)  .\otify  the  lender  in  writing  of  any 
errors  noted  in  processing  and  the 
necessary  corrective  actions. 

(E)  When  the  information  received  for 
the  interest  assistance  review  period 
indicates  thri!  the  borrower's  income 
exceeds  the  previous  year's  income  by 
twenty  (20)  percent  or  more,  FmHA  will 
determine  when  the  change  in  income 
occurred  and  whether  the  borrower 
failed  to  report  an  increase  as  required. 
If  any  interest  assistance  has  been 
overpaid,  the  overpayment  will  be 
collected  from  the  borrower  in  the 
following  manner: 

(7)  If  the  borrower  is  eligible  for 
further  interest  assistance,  the  amount 
of  overpayment  will  be  deducted  from 
future  interest  assistance  payments  at 
the  rate  of  1/12  per  month  unless  the 
borrower  repays  the  interest  assistance 
in  a  lump  sum. 

[2]  If  the  borrower  is  not  eligible  for 
further  interest  assistance  or  the  amount 
of  interest  assistance  is  not  sufficient  to 
cover  the  overpayment,  the  repayment 
schedule  will  be  negotiated  in  such  a 
manner  as  to  minimize  the  possibility 
that  the  repayment  of  the  loan  will 
suffer.  When  repayment  is  negotiated  in 
this  manner,  the  lender  will  collect  from 
the  borrower  and  remit  the  payments  to 
the  Finance  Office  in  accordance  with 
Form  FmHA  451-2,  "Schedule  of 
Remittances  "  and  Subpart  B  of  Part 
1951.  The  preferred  method  of  collection 
in  this  circumstance  is  lump  sum. 
Interest  assistance  repayment  will  never 
take  more  than  12  months  unless  prior 
authorization  is  obtained  from  the  State 
Director. 

(J)  If  FmHA  is  unable  to  collect  the 
interest  assistance  by  deductions  or 
voluntary  repayment  by  the  borrower, 
the  FmHA  servicing  official  will  obtain 
the  advice  of  the  State  or  National 
Office  as  appropriate. 

(ii)  Processing  interest  assistance 
renewals  not  reviewed  during  the 
review  period.  The  lender  may  process 
interest  assistance  renewals  not 
completed  during  the  review  period  as 
follows; 

(1)  The  amount  of  interest  assistance 
will  be  based  on  the  borrower's  current 
annual  income.  The  effective  date  will 
be; 


(A)  The  expiration  period  of  the 
previous  interest  assistance  agreement  if 
the  FmHA  approval  official  determines 
failure  to  renew  was  the  fault  of  FmHA 
or  the  lender. 

(B)  The  next  payment  due  date 
following  approval  in  all  other  cases. 

(ii)  The  borrower's  interest  assistance 
will  be  considered  expired  as  of  the 
expiration  date  until  FmHA  receives  a 
new  interest  assistance  agreement  form. 

(i)  Cancellation  of  interest  assistance. 
(1)  An  existing  interest  assistance 
agreement  will  be  cancelled  under  the 
following  circumstances: 

(i)  When  the  borrower  has  never 
occupied  the  dwelling  and  the  lender 
will  not  continue  with  the  lo;m,  the 
interest  assistance  will  be  cancelled  as 
of  the  date  of  issuance  of  the  guarantee. 
The  lender  will  refund  all  interest 
assistance  payments  to  FmHA. 

(ii)  The  cancellation  will  be  effective 
on  the  date  on  which  the  eariiest  action 
occurs  which  causes  the  cancellation  or 
the  date  the  lender  became  aware  of  the 
situation  if  the  date  cannot  be 
determined  when: 

(A)  The  borrower  ceases  to  occupy, 
sells,  or  conveys  title  to  the  dwelling. 

(B)  The  borrower  has  received 
improper  interest  assistance  and  a 
corrected  agreement  will  not  be 
submitted. 

(C)  The  borrower  has  had  an  increase 
in  income  and  is  no  longer  eligible  for 
interest  assistance. 

(D)  The  security  is  acquired  by  the 
lender. 

(E)  The  lender  formally  declares  the 
loan  to  be  in  default  and  accelerates  the 
loan. 

(2)  The  FmHA  servicing  office  will 
notify  the  Finance  Office  of  the  effective 
date  for  cancellation.  The  Finance 
Office  will  process  the  cancellation  and 
notify  the  FmHA  servicing  office  of  any 
interest  assistance  payments  made  after 
the  effective  date.  The  servicing  office 
will  collect  the  overpaid  interest 
assistance  from  the  lender. 

(j)  Overpayment.  When  the  lender 
becomes  aware  of  circumstances  that 
have  resulted  in  an  overpayment  of 
interest  assistance  for  any  reason  as 
provided  in  paragraph  (k)  of  this  section, 
the  following  actions  will  be  taken: 

(1)  The  lender  will  immediately  notify 
FmHA, 

(2)  The  borrower  will  be  notified  and 
the  interest  assistance  agrcenicnt  will  be 
corrected. 

(3)  A  repayment  agreement  will  be 
reached  as  per  paragraph  (h)(4)(iii)(E)  of 
this  section. 

(k)  Unauthorized  use  of  loan  funds 
When  FmHA  becomes  aware  that  loan 
funds  were  used  for  unauthorized 
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piirpnses.  interest  a.ssistance  paid  on 
Siiid  amounts  will  be  collected  from  the 
lender.  The  lender  may  work  out  a 
repayment  agrenraent  with  the  borrower 
hut  is  expected  to  make  every  effort  to 
minimi:^e  the  adverse  impact  on  the 
borrower's  rppavinent  ability. 

(I)  Appeals.  All  applicants/ borroviers 
and  lenders  will  be  notified  of  their 
appeal  rights  in  arxordance  with 
§  198f|.399  of  this  subpart  when  FmHA 
denies  interest  assistance,  or  when 
FmHA  reduces,  cancels,  or  refuses  to 
renew  the  interest  assistance. 

§  1980.357    Recapturs  of  Interest 
assietance. 

Th£  policy  of  the  FmHA  is  to 
recapture  all  or  a  portion  of  interest 
assistance  granted  on  a  RH  guaranteed 
loan  or  assumption  when  any  equity 
exists  in  the  secured  property. 

[a]  Securing  recapture.  The  lender, 
borrower,  and  FmHA  will  execute  Form 
FmHA  1980-12  as  provided  in 
5  19t30.356{i'K2)  of  this  subpart  for  all 
loans  eligible  for  interest  assistance. 

(11  The  lender  will  attach  an 
addendum  to  the  mortgage  or  deed  of 
'rust  which  grants  FmHA  a  lien  on  the 
security  subject  only  to  the  first 
mortgage  or  deed  of  trust  to  the  lender 
or  other  authorized  prior  lien(s).  The 
State  Director  with  the  assistance  of  the 
Office  of  General  Counsel  will  develop 
the  addendu.m. 

(2)  In  order  for  a  borrower  not 
presently  receiving  interest  assistance 
on  an  existing  guaranteed  loan  to 
receive  such  assistance  in  the  future,  the 
requirements  of  §  1980.3.S6(e)(3)  of  this 
subpart  must  be  met. 

(bj  Determining  the  amount  of 
recapture.  The  County  Supervisor  will 
calculate  recapture  when  a  borrower's 
account  is  settled  by  sale  (Including 
transfers),  refinancing,  or  payment  in 
full. 

(1)  How  to  calculu'e.  The  County 
Supervisor  will  deternaine  the  current 
market  value  of  the  property.  Any  non- 
FmH.A  prior  liens,  the  unpaid  balance  of 
all  FmHA  guaranteed  loans,  sale/ 
refinancing  expen9«>.  original  borrower 
equity,  and  the  value  of  capital 
improvements  will  be  subtracted  from 
current  market  value.  Value 
appreciation  is  the  difference  of  the 
.-idjusfed  current  market  value  and  the 
market  value  at  the  time  the  loan  was 
made.  If  there  is  no  value  appreciation, 
there  is  no  recapture.  If  there  is  value 
appreciation,  the  County  Supervisor  will 
determine  the  percent  available  for 
recapture  (not  to  exceed  50  percent)  by 
dividing  the  months  of  interest 
•issistance  by  the  number  of  months  the 
loan  was  outstanding.  Partial  months 
arc  considered  as  full  months.  If  only  a 


subsequent  loan(s)  is  subject  to 
recapture,  the  County  Supervjeor  will 
multiply  the  current  balance  of  the 
subsequent  loan(s)  obtained  above  then 
divide  by  the  outstanding  amount  of  the 
total  FmHA  debt  against  the  property  to 
determine  the  percent  of  value 
appreciation  available  for  recapture. 
Recapture  will  be  the  lesser  of  subsidy 
granted  and  the  am.oiint  of  value 
apprecialion  available  for  recapture. 

(i)  Market  value.  Market  value  of  the 
property  as  the  date  the  loan  is  to  be 
paid  in  "full  and  will  be  documented  by 
one  of  the  following: 

(A)  A  sales  contract  which  reasonably 
represents  the  fair  market  value  based 
on  the  lender's  and  the  County 

Super\  isor's  knowledge  of  the  property 
and  the  area. 

(B)  Lender's  appraisal  when  the  loan 
will  be  refinanced  provided  the 
appraisal  reasonably  represci.ls  the  fair 
market  value. 

(C)  Another  current  appraisal  when 
the  appraiser  meets  qualification*  of 

§  1980  334  of  this  subpart  if  (A)  or  (B)  is 
not  available. 

(D)  W  hen  the  account  is  being  paid  off 
from  insurance  proceeds,  the  most 
recent  appraisal  available  if  the  lender 
or  FmHA  can  document  that  it 
represents  an  accurate  indication  of  the 
value  at  the  time  the  dwelling  was 
damaged  or  destroyed.  If  not,  the  best 
information  available  will  be  used  to 
determine  the  market  value.  The  County 
Supervisor  will  interview  the  borrower 
to  determine  the  extent  of 
imprcn-ements,  if  any.  and  the  general 
condition  of  the  property  at  the  time  of 
loss.  The  amount  of  the  insurance 
payment  is  generally  a  good  indication 
of  value,  however,  tax  records  or 
compamble  sales  will  be  considered. 

(ii")  Scle.'refincncing  expenses.  Sale/ 
refinancing  expense  includes  expenses 
commoniy  associated  with  the  sale  or 
refinancing  or  real  estate  that  are  not 
reimbursed,  such  as  sales  commission*, 
advertising  costs,  recording  fees,  pro 
THta  taxes,  points  based  on  the  current 
interest  rate,  appraisal  fees,  transfer  tax, 
deed  preparation  fee,  loan  origination 
fee,  etc.  In  refinancing  situations,  only 
those  expenses  necessary  to  refinance 
the  amount  of  the  current  FmHA  debt 
are  allowed.  Recapture  may  be 
calculated  using  estimated  expenses  if 
actual  expenses  cannot  be  obtained  and 
the  County  Supervisor  is  satifified  with 
the  estimated  amount  and  the  prorating 
of  the  expenses  are  accurate  for  this 
transaction. 

(iii)  Origiitcl  borrowsr  equity.  Original 
equity  consists  of  a  contribution  by  the 
borrower  that  reduces  ll>e  amount  of  the 
loan  below  the  market  value.  The 
contribution  may  be  in  the  form  of  cash 


and/ or  value  of  the  lot  if  the  home  was 
constructed  on  the  borrower's  property. 

(iv)  Capital  improvements.  Capital 
improvements  will  be  considered  to  the 
extent  that  thej'  do  not  exceed  market 
value  contribution  as  indicated  by  a 
sales  comparison  anal>-sis.  Generally, 
the  value  added  bni'  improvements  wil! 
be  the  difference  in  market  value  at  the 
time  of  sale  and  market  value  without 
capital  improve. nents.  Cost  of  the 
improvement  wi,l  not  be  considered, 
only  contrrbution  to  value.  Miiitenance 
cost  and  replacement  of  short-lived 
depreciable  items  are  normal  expenses 
associated  with  home  owTrership  and 
are  not  considered  capital 
improvements. 

(v)  Assumptions.  "When  a  loan  subiect 
to  recapture  is  transfpi'red,  the  amount 
of  subsidy  to  be  repaid  by  the  tran^^feror 
must  be  paid  at  closing. 

(2)  Other  considerat.ons.  (;)  Multiple 
loans.  When  borrower  has  more  than 
one  loan  and  elects  to  pay  only  some  of 
tne  loans,  recapture  will  not  be 
calulated  unless  the  remaining  loan(s)  is 
not  subject  to  recapture.  Recapture  will 
be  calculated  when  the  account  is  paid 
m  full  taking  into  consideration  ail  of  the 
interest  assistance  granted  on  the 
account. 

(ii)  Overpayments  of  interest 
assistance,  vil.en  FmHA  has  overpaid 
interest  assistance  and  the  overpaid 
amounts  remain  uncollected  at  the  time 
recapture  is  calculated,  the  overpaid 
amount  will  be  added  to  recapture. 

(c)  Option  to  defer  payment  of 
recapture.  If  the  account  is  refinanced  or 
paid  in  full  without  Irransfer  of  title,  the 
borrower  has  the  option  of  paying 
recapture  or  defernng  the  payment  until 
the  property  is  sold.  In  all  other 
circumstances,  the  borrower  must  repay 
the  recapture  in  full  If  paymea*  of 
recapture  is  deferred,  interest  will  not 
accrue  on  the  deferred  balance.  The 
borrower's  case  file  and  raanagemert 
record  will  be  marked  'recapture 
receivable"  and  kept  with  the  active 
accounts.  The  County  Supcrv  isor  will 
review  recapture  accounts  at  least  every 
three  years  to  protect  the  Goverrunent's 
interest  and  to  assure  that  the  security 
still  exists. 

(d)  Miscellaneous  provisions.  (H 
Houses  on  farms.  Value  appreciation  on 
a  farm  wiH  be  determined  based  on  the 
market  value  of  the  property  being  sold, 
paid  off  or  refinanced.  Recapture  will 
be  based  on  the  portion  of  the  value 
appreciation  attributed  to  the  security.  If 
ihe  borrcrwer  is  refinancing  the  honse. 
the  other  lender's  appraisal  may  be  used 
if  the  County  Supervisor  believes  the 
appraisal  reasoriably  represents  market 
value. 
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(2)  Changes  in  terms.  Recapture  will 
not  be  calculated  when  an  account  is 
reamorlized  or  payments  are  deferred. 

(3)  Non-FmHA  junior  liens.  Non- 
FniHA  junior  liens  are  not  consider  in 
the  recapture  calculation.  In  the  event  a 
junior  lien-holder  forecloses,  the  County 
Supervisor  will  calculate  recapture 
before  providing  the  lien-hokier  with  a 
pay  off  figure,  which  is  in  addition  to 
any  amounts  still  due  the  lender  on  the 
loan. 

|t1M0.3S*-1Ma3S«    [RM*rvM>] 

S  1980.360    CondMofw  prsccdvnt  to 
Issuanc*  of  ttM  Loan  Nott  QuarantM. 

(a)  Lender  certification.  The  lender 
must  certify  the  FmHA  that. 

(1)  No  major  changes  have  been  made 
in  the  lender's  loan  conditions  and 
requirements  since  the  issuance  of  the 
Conditional  Commitment  for  Guarantee, 
except  those  approved  in  writing  by 
FmHA. 

(2)  All  planned  property  acquisition 
has  been  completed  and  all 
development  has  been  substantially 
completed. 

(3)  Required  insurance  coverage  is  in 
effect. 

(4)  Truth-in-lending  requirements  huve 
been  met. 

(5)  All  equal  employment  opportunity 
and  nondiscrimination  requirements 
have  been  or  will  be  met  at  the 
appropriate  time. 

(6)  The  loan  has  been  properly  closed, 
and  the  required  security  instruments, 
including  any  required  recapture 
instruments,  have  been  obtained. 

(7)  The  borrower  has  marketable  title 
to  the  collateral  then  owned  by  the 
borrower,  subject  to  the  instrument 
securing  the  loan  to  be  guaranteed  and 
any  other  exceptions  approved  in 
writing  by  FmHA. 

(8)  Lien  priorities  are  consistent  with 
the  requirements  of  the  Conditional 
Commitment  for  Guarantee 

(9)  The  loan  proceeds  have  been 
disbursed  for  purposes  and  in  amounts 
consistent  with  the  Condilioniil 
Commitment  for  Guariintee. 

(10)  There  has  been  no  adverse 
change  in  the  borrower's  financial 
condition  or  other  adverse  change  in  the 
borrower  situation  since  the  Conditional 
Commitment  for  Guaruntee  was  issued 
by  FmHA. 

( n )  All  other  requirements  of  the 
Conditional  Commitment  for  Guarantee 
have  been  met. 

(b)  Inspections.  The  lender  will 
provide  FmHA  with  a  copy  of  all 
inspection  reports  for  inspections  in 
accordance  with  §  1980.330  of  this 
subpar'.. 

(c)  Lender's  agreement.  There  is  a 
valid  Irnder's  agreement  on  file. 


(d)  Plans  for  marketing.  The  lender 
will  advise  FmHA  of  its  plans  to  sell  the 
loan. 

(e)  Borrower  copies.  The  lender  will 
see  that  the  borrower  is  provided  the 
original  or  copy,  as  appropriate,  of; 

(1)  Drawings  and  specifications. 

(2)  Plot  plan. 

(3)  Truth-in-Lending  and  Real  Estate 
Settlement  Procedure  Act  disclosure 
statements 

(4)  Builder's  warranty. 

(5)  Deed  and  mortgage  or  security 
instruments. 

(f)  Lender  file.  The  lender  will 
maintain  a  file  for  each  guaranteed  RH 
loan  containing  originals  or  copies,  as 
appropriate,  of  all  documents  pertaining 
to  that  loan. 

(g)  FmHA  review.  The  FmHA 
approval  official  will  review  the  items 
submitted  by  the  lender  to  assure 
compliance  with  the  conditions  of 
guarantee.  The  Form  FmHA  1980-16  will 
not  be  issued  before  the  Finance  Office 
has  acknowledged  the  obligation  of 
guarantee  authority. 

{1980  361    Issuance  of  Loan  Nota 
Quarantea. 

(a)  I^an  Note  Guarantee  {Form  FmHA 
1980-17).  (1)  After  all  requirements  have 
been  met,  FmHA  will  execute  form 
FmHA  1980-17.  All  original(s)  will  be 
provided  to  the  lender  and  attached  to 
the  note(s).  A  conformed  copy  with 
cipies  of  the  note(s)  will  be  retained  by 
FmliA. 

(2)  In  the  event  the  lender  sells  the 
loan  to  another  lender  in  accordance 
with  this  subpart,  the  lenders  and  FmHA 
will  execute  Form  FmHA  1980-11. 
"Assignment  and  Assumption 
Agreement." 

(b)  Refusal  to  execute  contract  If 
FmHA  determines  that  it  cannot  execute 
Form  FmHA  1980-17  because  all 
requirements  have  not  been  met,  it  will 
promptly  inform  the  lender  of  the 
reasons  using  the  denial  letter  form  and 
give  the  lender  a  reasonable  period  to 
satisfy  the  objections.  FmHA  may  grant 
additional  lime  as  it  considers  necessary 
and  reasonable  under  the  circumstances 
if  the  lender  makes  a  request  within  the 
above  period.  If  the  objections  are 
satisfied  within  the  time  allowed,  FmHA 
will  issue  the  guarantee.  Otherwise,  the 
lender  will  be  informed  of  the 
appropriate  appeal  or  review  rights  in 
accordance  with  §  1980.399  of  this 
subpart  and  subpart  B  of  part  1900  of 
this  chapter. 

(c)  Cancellation  of  obligations.  If  the 
conditions  for  the  guarantee  cannot  be 
met  after  allowance  for  the  completion 
of  the  appeal  process,  FmHA  will 
prepare  and  process  Form  FmHA  1940- 
10  through  the  field  office  terminal. 


(d)  Reporting  loan  closing.  The  lender 
will  prepare  Form  FmHA  1980-19, 
"Guaranteed  Loan  Closing  Report,"  for 
each  loan  to  be  guaranteed  and  will 
deliver  the  guarantee  fee.  if  any,  to  the 
FmHA  approval  official  who 
concurrently  delivers  the  Form  FmH.A 
1980-16  after  a  review  to  assure 
completeness.  The  County  Supervisor 
will  process  the  fee  and  the  original 
Form  Fml  \.\  1980-19  in  accordance  with 
subpart  B  of  part  1951. 

§  1980.382    Lender'a  aala  of  the  loan. 

Any  sate  by  the  lender  of  the 
guaranteed  loan  must  be  accomplished 
in  accordance  with  the  conditions  of  the 
Loan  Note  Guarantee  and  the  Lender 
Agreement. 

(a)  The  loan  may  not  be  sold  if  the 
loan  is  in  a  payment  default  at  the  time 
of  sale. 

(b)  The  lender  should  advise  FmHA  as 
early  in  the  process  as  possible  when  it 
plans  to  sell  or  assign  the  loan. 

(c)  The  loan  may  be  sold  only  to  an 
eligible  lender  under  this  subpart. 

(d)  Form  FmHA  1980-11.  "Assignment 
and  Assumption  Agreement"  will  be 
executed  by  the  selling  lender,  the 
purchasing  lender,  and  FmH.\. 

§  1980.383    Ravlew  of  loan  closing. 

FmHA  will  conduct  a  review  of  the 
lender's  loan  docket  within  90  days  of 
loan  closing.  The  lender  may  forward 
the  loan  docket  to  FmHA  for  review  or 
the  review  may  be  conducted  at  the 
lender's  place  of  buisness.  When  FmHA 
is  aware  that  the  lender  plans  to  sell  the 
loan,  every  effort  will  be  made  to 
conduct  the  closing  review  before  the 
loan  is  sold.  FmHA  will  notify  the  lender 
of  any  deficiencies  noted  during  the 
review  and  that  the  guarantee  may  be 
jeopardized  if  the  deficiencies  whether 
FmHA  discovers  them  or  notifies  the 
lender. 

§  S 1 980.384- 1 980.369    [Rasarvtd] 

§  1980.370    Loan  servicing. 

FmHA  encourages  lenders  to  provide 
borrowers  with  the  maximum 
opportunity  to  become  successful 
homeowners.  Lenders  should  provide 
sufficient  servicing  and  counseling  to 
meet  the  objectives  of  the  loan.  Loan 
servicing  should  be  approached  as  a 
preventative  action  rather  than  a 
curative  action.  Prompt  follow-up  by  the 
lender  on  delinquent  payments  and 
early  recognition  and  solution  of 
problems  are  keys  to  resolving  many 
delinquent  loan  cases.  The  lender  shall 
perform  those  services  which  a 
reasonable  prudent  lender  would 
perform  in  servicing  its  own  portfolio  of 
loans  that  arc  not  guaranteed. 
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(a)  Normal  loan  servicing.  The  lender 
is  responsible  for  servicing  the  loan 
under  Form  FmHA  1980-16  and  this 
subpart. 

(b)  Other  servicing  requirements. 
Other  servicing  requirements  include 
making  periodic  inspections  of  the 
property  and  taking  actions  to  offset  the 
effects  of  liens,  probate  proceedings, 
and  other  legal  actions. 

(c)  Servicing  options.  Lenders  should 
make  every  effort  to  assist  borrowers 
who  are  cooperative  and  willing  to 
make  a  good  faith  effort  to  cure  the 
delinquency.  The  lender  should  consider 
the  borrower's  financial  condition  in 
attempting  to  work  out  repayment 
agreements. 

(1)  Annual  reports.  The  lender  will 
provide  an  annual  report  to  FmHA  on 
the  status  of  the  loan  account.  The 
report  will  provide  an  update  of  the 
status  of  the  loan  account  as  of 
December  31  of  the  previous  year. 
Information  on  the  report  will  include 
information  on  the  unpaid  balance  of  the 
loan,  status  of  real  estate  taxes,  and 
information  on  whether  required  flood 
and  hazard  insurance  is  in  force. 

(2)  Delinquent  accounts.  Within  20 
days  of  a  borrower  being  30  days 
delinquent,  the  lender  will  submit  a 
report  to  FmHA.  The  lender  will  provide 
updates  to  this  report  every  30  days 
thereafter  until  the  delinquency  is 
resolved. 

(e)  FmHA  responsibilities.  The 
County  Supervisor 

(1)  Must  establish  an  office 
management  system  for  guaranteed 
housing  loans  and  monitor  the  loans  for 
FmHA: 

(i]  Applications  for  loan  guarantees 
will  be  maintained  using  Form  FmH.\ 
1905-4,  "Application  and  Processing 
Card — Individual." 

(ii)  Form  FmHA  1905-5,  "Management 
System  Card — Individual  (RH  Only)" 
will  be  maintained  for  each  borrower. 

(21  Must  assure  that  the  necessary 
reports  and  information  from  the  lender 
are  obtained  as  needed; 

(3)  Will  perform  a  post  review  the 
lender's  loan  servicing  activity  by 
reviewing  not  less  than  20  percent  of  the 
guaranteed  loans  made  or  serviced  by 
the  lender  on  an  annual  basis; 

(4)  May  consult  with  the  State  Office 
on  any  servicing  problem  and  if  it 
cannot  be  handled  at  the  State  level,  the 
State  Office  may  request  the  assistance 
of  the  National  Office. 

§  1980,371     Defaults  by  the  borrower. 

(a)  Paragraph  VIII  of  Form  1980-16 
outlines  the  lender's  responsibility  in  the 
event  of  a  default. 

(b)  The  lender  will  arrange  a  meeting 
with  the  boTOwer  to  resolve  the 


problem.  A  memorandum  of  the  meeting 
including  a  list  of  the  individuals  who 
attended,  a  summary  of  the  problem, 
and  proposed  solutions  will  be  sent  to 
the  State  Director  to  be  retained  in  the 
loan  file. 

§  1980.372    Liquidation. 

If  the  lender  or  FmHA  concludes  that 
liquidation  is  necessary  because  of  one 
or  more  defaults  or  third  party  actions 
that  the  borrower  cannot  or  will  not  cure 
or  eliminate  within  a  reasonable  period 
of  time,  it  will  notify  the  other  party  and 
the  matter  will  be  handled  in 
accordance  with  paragraph  IX  of  Form 
FmHA  1980-16. 

(a)  Liquidation  responsibilities.  The 
lender  is  responsible  for  carrying  out  the 
foreclosure  action  in  an  expeditious 
manner  and  in  accordance  with  State 

laws. 

(1)  The  lender  must  send  the  borrower 
a  letter  at  least  30  days  before 
foreclosure  proceedings  begin.  The  letter 
will  clearly  explain  the  nature  of  the 
default,  what  action  is  required  to  cure 
the  default,  and  the  date  by  which  the 
default  must  be  cured.  The  letter  will 
also  advise  the  borrower  the 
approximate  date  that  foreclosure  action 
will  begin  if  the  default  is  not  cured,  that 
a  deficiency  judgement  might  be 
pursued,  and  that  the  account  will  be 
reported  to  a  credit  repository. 

(2)  The  lender  is  expected  to  work 
with  the  borrower  to  find  alternatives  to 
foreclosure.  If  the  lender  determines  that 
the  loss  of  the  loan  would  be  lessened 
by  selling  the  property  for  an  amount 
less  than  the  debt  rather  than  proceed 
with  the  foreclosure,  the  lender  may 
submit  a  recommendation  to  FmHA. 

(3)  The  lender  may  reinstate  an 
account  when  all  delinquent  payments 
and  any  funds  that  were  advanced  to 
pay  authorized  expenses  are  paid  or  as 
required  under  State  law. 

(4)  When  the  borrower  offers  a  deed 
in  lieu  of  foreclosure,  the  lender  will 
consult  with  the  County  Supervisor.  The 
County  Supervisor  may  authorize  the 
lender  to  accept  the  offer  when  an 
acceptable,  marketable  title  to  the 
property  can  be  obtained,  the  property 
is  vacant,  and  no  junior  liens  will  exist 
on  the  property. 

(5)  The  lender  will  provide  accounting 
reports  on  the  liquidation  to  FmHA  on  a 
monthly  basis  using  Form  FmHA  1980- 
44,  "Guaranteed  Loan  Borrower  Default 
Status"  (available  in  any  FmHA  office). 

(6)  Any  funds  remaining  in  the 
borrower's  escrow  deposit  account 
should  be  used  to  pay  taxes,  insurance, 
protective  advances,  and  related 
foreclosure  costs. 

(b)  FmHA  responsibility.  The  State 
Director  will  monitor  the  Lender's 


liquidation  p.ogress.  The  State  Director 
is  responsible  for  the  review  and 
acceptance  of  the  lender's  accounting 
reports  and  for  submitting  such  reports 
to  the  lender  when  FmHA  is  conducting 
the  liquidation.  If  the  State  Director 
determines  that  the  liquidation  is  not 
proceeding  in  a  manner  typical  for  the 
area,  the  State  Director  will  notify  the 
lender  that  hquidation  must  be 
completed  within  a  reasonable  time.  If  it 
is  necessary  for  FmHA  to  carry  out  the 
liquidation  action,  the  lender's  eligible 
status  will  be  revoked  in  accordance 
With  S  1980.309(h)(2)  of  this  subpart. 
Fm.HA  will  cease  interest  assistance 
payments  as  of  the  date  the  account  is 
accelerated. 

(cl  Allowable  liquidation  costs. 
Reasonable  liquidation  costs  (costs 
similar  to  those  charged  for  like  services 
in  the  area)  are  allowed.  Liquidation 
costs  are  paid  from  the  sale  of  collateral 
when  the  lender  has  conducted  the 
liquidation.  Therefore,  if  hquidation 
never  occurs  or  is  conducted  by 
someone  other  than  the  lender, 
liquidation  costs  may  not  be  paid  from 
the  proceeds  to  the  lender. 

(1)  In-house  expenses.  In-house 
expenses  of  the  lender  are  not  allowable 
costs  under  a  liquidation  plan.  These 
include  but  are  not  limited  to  employee 
salaries,  staff  attorneys,  travel,  and 
overhead. 

(2)  Appraisals.  If  an  appraisal  is  made 
and  the  fee  is  shared  by  FmHA  and  the 
lender  in  accordance  with  the  Lender's 
Agreement,  this  is  an  allowable 
liquidation  cost.  The  lender  and  FmHA 
recover  this  cost  from  the  first  collateral 
sales  proceeds  received,  each  taking 
half  of  the  proceeds  until  the  actual  cost 
is  fully  recovered. 

§  1980.373    Protective  acfvances. 

See  paragraph  X  of  Form  FmHA  1980- 
16.  Protective  advances  are  not  intended 
to  be  made  in  lieu  of  additional  loans. 
FmHA  will  consider  the  following  when 
approving  a  protective  advance: 

(a]  Total  amount.  The  total  amount  of 
outstanding  advances,  the  amount  of 
those  for  which  approval  is  required,  the 
outstanding  loan  balance,  whether  the 
account  is  current,  and  the  extent  of  any 
delinquencies. 

(b)  Ability  to  pay.  The  borrower's 
ability  to  pay  the  remaining  loan 
balance  and  future  advances  in 
accordance  with  the  repayment 
schedule. 

§  1980.374    Loss  payments. 

Final  settlement  of  the  loan  will  be 
made  upon  liquidation  of  the  loan. 

(a)  Final  loss  payment.  See  paragraph 
IX  of  Form  FmHA  1980-16.  Final  loss 
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payments  will  be  made  within  80  days 
of  liquidatHjn  of  the  k>«n. 

(1 J  Dctermwatton  of  loss  piiyment. 
Detennination  of  final  lo«s  payments 
will  be  different  depending  on  which  of 
the  folbwing  cin:uir»tance»  is  involved 

(i)  If.  at  liquidation,  title  to  the 
security  is  conveyed  to  a  bona  fide 
third-party  purchaser,  then  final  loss 
Pfiympnt  will  be  based  on  the  sales 
proceeds  received  for  the  property 

<ii)  If.  at  hquidatton.  title  to  the 
security  is  conveyed  to  the  lender,  then 
the  County  Supervisor  will  obtain  a 
current  market  valoe  appraisal  of  the 
security  using  an  appraiser  meeting  the 
qualifications  m  |  1960.334  of  this 
subpart.  The  County  Supervisor  will 
subtract  the  amount  ot  the  principal  and 
interest  ow«d  on  the  loan  including  any 
authorized  advances  plus  the  allowable 
liquidation  costs  at  the  time  of  the 
foreclosure  sale  from  the  appraised 
value. 

(2)  Payment  procedure.  FmliA  will 
pay  the  difference  up  to  the  amount  of 
the  loan  guarantee  unless  FmHA  has 
determined  there  is  cause  for  reduction 
(if  the  loss  amount. 

(i)  If  there  is  no  dispute  between 
FmHA  and  the  lender  regarding  the 
amount  of  the  loss  and  the  lender's 
eligibility  for  payment  of  loss.  FmHA 
will  pdy  the  loss  within  the  limits  of  the 
guarantee. 

(ii)  If  FmHA  and  the  lender  do  not 
agree  on  the  amount  of  the  loss,  FmK.\ 
believes  that  the  lender's  servicing  of 
the  loan  was  neghgent.  FmHA 
determines  that  loan  funds  were  used 
for  unauthorized  purposes,  or  a  portion 
of  the  loss  is  due  to  an  insurable  hazard. 
FmHA  may  pay  the  nndisputed  portion 
antii  the  dispute  is  resolved. 

(ill)  When  FmHA  has  cause  to  believe 
that  fraud  or  other  actions  negating  the 
guarantee  exist,  no  loss  payment  may  be 
made  unless  the  situation  is  resolved. 

(3)  The  County  Supervisor  will 
conduct  an  audit  of  the  account  and 
review  the  loan  in  its  entirety  to 
determine  why  the  loan  failed  and 
whether  any  reason  exists  for  reducinj? 
or  denying  the  loss  claim.  This 
information  will  be  documented  in  the 
FmHA  case  file. 

(4)  if  a  lender's  loss  claim  is  denied  or 
reduced,  the  County  Supervisor  will 
notify  the  lender  of  all  of  the  reasons  for 
the  action  within  10  days  of  the  decision 
and  Its  opportunity  to  appeal  the 
decision  as  set  forth  in  f  1980  399  of  this 
subpart  and.  Subpart  B  of  Part  1900  of 
this  chapter. 

(5)  FmHA  approved  officials  are 
authorized  to  approve  loss  payments  in 
amounts  of  up  to  25  percent  of  their 
delegated  loan  approval  authority  in 
act  ordance  with  Exhibit  D  of  FmHA 


Instruction  1901-A  (available  in  any 
FmHA  office).  The  State  Director  may 
request  approval  fnim  the  National 
Office  when  the  amount  of  the  claim  is 
in  excess  of  his  or  her  authority. 

(h)  Denial  or  reduction  of  loss  ctatms. 
The  County  Supervisor  will  fully 
document  any  loss  claim  wnich  is 
denied  or  reduced.  A  lender's  loss  claim 
may  be  denied  or  reduced  by  FmHA 
when: 

(1)  The  lender  has  committed  fraud, 
(denial  of  claim) 

(2)  The  lender  claims  items  not 
authorized  under  FmHA  regulations, 
(reduced  by  amount  of  unauthorized 
claim) 

(3)  The  lender  violated  usury  laws, 
(reduction  for  amounts  in  violation) 

(4)  The  lender  failed  to  obtain 
required  security,  (reduction  for  loss 
attributed  to  failure) 

(5)  Loan  funds  were  used  for 
unauthorized  purposes,  (reduction  by 
unauthorized  amount) 

(6)  The  lender  was  negligent  in  loan 
senicing.  Negligent  serving  is  a  failure 
to  perform  those  services  which  a 
reasonably  prudent  lender  would 
perform  in  servicing  its  own  portfolio  of 
loans  that  are  not  guaranteed.  The  term 
includes  a  failure  to  act,  a  failure  to  act 
in  a  timely  manner,  or  acting  in  a 
manner  contrary  to  that  in  which  a 
reasonably  prudent  lender  would  act 
(reduction  for  loss  amount  attributable 
to  lender  negligence)  Examples  of 
negligent  servicing  include: 

(i)  A  failure  to  contact  the  borrower  in 
a  timely  manner  when  the  borrower's 
account  goes  into  default. 

(ii)  A  failure  by  the  lender  to  pay  real 
estate  taxes  or  hazard  insurance  when 
due. 

(iii)  A  failure  by  the  lender  to  notify 
FmHA  within  required  time  limits  when 
the  borrower  defaults  on  the  loan. 

(iv)  A  failure  by  the  lender  to  request 
loan  subsidy  when  the  borrower  was 
eligible  for  loan  subsidy  and  loan 
subsidy  was  available  (subsidized  loans 
only). 

(v)  A  failure  by  the  lender  to  protect 
security  during  the  liquidation  phase. 

§  1960.375    (ReMTvedl 

{  19M.376    Additional  loans  or  advancss. 

The  lender  will  not  make  additional 
loans  to  the  borrower  without  FmH.^ 
consent  even  though  such  loans  will  not 
be  guaranteed.  Any  additional  loan  that 
is  to  be  guaranteed  will  meet  the 
requirements  of  this  subpart  .Additional 
loans  for  necessary  repairs  or  other 
authorized  purposes  necessary  to  enable 
the  borrower  to  retain  a  safe,  decent, 
and  sanitary  dwelling  m^y  be  made 
even  though  the  area  has  changed  from 


rural  to  non-ruial  over  the  life  of  the 
initial  loan.  FraHA  may  approve 
additional  loans  or  advances  provided 
the  approval  official  determines  that 
there  will  be  no  »d\'erae  changes  in  the 
borrower's  financial  condition  and  th«t 
the  loan  or  advance  is  not  likely  to 
adversely  affect  the  collateral  of  the 
guaranteed  loan. 

§§  tM0.377-19a0.379    {RMarved] 

§  1980.380    Transfer  and  assumptions. 

(a)  General.  All  transfers  and 
assumptions  must  be  approved  by 
FmHA  in  writing. 

(b)  Eligible  transferee.  An  eligible 
transferee  is  one  who  meets  the 
eligibility  requirements  of  this  subpart 
and  includes  situations  involving 
transfers  of  housing  in  an  area  that  has 
ceased  to  be  rural 

(c)  Determinations  by  the  lender. 
Before  the  transfer  and  assumption  can 
be  approved,  the  lender  must  determine 
that  all  of  the  following  conditions  can 
be  met: 

(1)  The  transferee  is  an  eligible 
applicant. 

(2)  The  transferee  will  acquire  all  of 
the  property  securing  the  guaranteed 
loan  balance  and  assume  the  debt. 

(3)  The  transfer  could  not  be  made 
without  the  continuation  of  the  loan 
guarantee. 

(4)  The  market  value  of  the  security 
being  acquired  by  the  transferee  is  at 
least  equal  to  the  secured  indebtedness 
against  it  or  the  conditions  of 

§  1980.380(d)  are  met. 

(5)  The  priority  of  the  existing  lien 
securing  the  guaranteed  loan  will  be 
maintained  or  improved. 

(6)  Proper  hazard  insurance  will  be 
obtained. 

(7)  The  transfer  can  be  properly 
closed  and  the  conveyance  instruments 
will  be  filed,  registered,  or  recorded,  as 
appropriate  and  legally  permissible. 

(8)  The  transferor  acknowledges 
continued  liability  for  the  debt. 

(d)  Total  debt  A  transfer  and 
assumption  may  be  made  for  less  than 
the  total  remaining  indebtedness  when 
the  debt  exceeds  the  current  market 
value  and  the  transferor  agrees  to 
execute  a  note  in  favor  of  the  lender  for 
the  balance  of  the  debt  not  to  exceed  a 
10-year  repayment  period  at  the  same 
rate  as  the  guaranteed  note.  At  the  time 
of  loss  settlement,  the  lender  will  assign 
the  note  to  FmHA. 

(e)  Changps  in  the  promissory  note  or 
security  instrument.  If  the  assumption 
will  result  in  changes  in  the  repayment 
schedule  or  the  interest  rate,  the 
changes  must  be  approved  by  the 
present  borrowers.  Any  changes  in  rates 
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and  terms  must  not  exceed  rates  and 
terms  allowed  for  new  loans  under  this 
subpart.  The  term  of  the  loan  may  cover 
a  period  of  up  to  30  years  from  the  date 
of  transfer.  The  lender's  request  for 
approval  to  FmHA  will  be  accompanied 
by: 

(1)  An  explanation  of  the  reasons  for 
the  proposed  change  in  the  rates  and 
terms. 

(2)  A  statement  that  the  lender's 
determinations  required  by  paragraph 
(b)  of  this  section  can  be  made. 

(f)  Release  of  liability.  The  lender 
may  not  release  the  transferor  of 
liability. 

(g)  Forms  and  case  numbers.  The 
assumption  may  be  made  on  the  lenders 
assumption  agreement  form.  The 
assumption  agreement  must  contain  the 
FmHA  case  numbers  of  the  transferor 
and  the  transferee. 

(h)  Notations  and  notices.  The  lender 
will  notify  FmHA  whether  the  loan  and 
security  can  be  properly  transferred,  the 
conveyance  instruments  filed, 
registered,  or  recorded,  as  appropriate, 
and  whether  the  borrower  is  to  be 
released  of  liability.  Upon  completion  of 
the  transfer,  the  lender  will  provide 
FmHA  a  copy  of  the  transfer  and 
assumption  agreement.  The  lender  is 
responsible  for  notation  of  the  transfer 
on  the  Loan  Note  Guarantee. 

(i)  Loan  Note  Guarantee.  The  existing 
Loan  Note  Guarantee  will  continue  to  be 
in  effect  The  lender  will  note  the 
transfer  and  assumption  on  the  original 
Loan  Note  Guarantee  by  completing  the 
Assumption  Agreement  block  and 
inserting  the  name  of  the  assuming 
party. 

(j)  Lender's  application  to  FmHA.  The 
lender  will  submit  the  items  outlined  in 
paragraph  (e)  of  §  1980.353  of  this 
subpart,  in  addition  to  items  requi.red  in 
this  section. 

(k)  Closing  the  transfer  and 
assumption.  As  soon  as  the  lender  has 
obtained  FmHA  approval,  the  lender 
rray  proceed  with  closing  the 
transaction.  The  closing  will  include,  but 
xmII  not  be  limited  to.  the  proper 
execution  and  delivery  of  the 
conveyance  and  assumption  documents, 
compliance  with  any  legal  requirements, 
and  actions  necessary  to  perfect  the 
transfer  and  the  required  lien  priority. 

(1)  Material  furnished  to  FmHA  after 
closing.  Immediately  after  closing,  the 
lender  will  furnish  to  FmHA: 

(1)  A  conformed  copy  of  the  executed 
assumption  agreement. 

(2)  A  statement  showing: 

(i)  Any  changes  made  in  the 
provisions  of  the  promissory  note  or 
security  instruments. 


(ii)  That  all  conditions  and 
requirements  of  paragraph  (b)  of  this 
section  have  been  met. 

(iii)  That  the  required  insertions  have 
been  made  per  S  1980.380(h)  of  this 
subpart. 

(m)  FmHA  responsibility.  The  FmHA 
approval  official  may  approve  any 
transfer  and  assumption  and 
rorresponding  release  of  liability  of  the 
transferor  consistent  with  this  subpart 
and  notify  the  lender  of  the  decision  and 
the  appropriate  appeal  rights.  A  copy  of 
the  assumption  agreement  will  be 
maintained  in  the  FmHA  loan  file. 

(1)  Notification  of  lender.  The  FmHA 
approval  official  will  review  the 
proposed  transfer  and  notify  the  lender 
of  the  decision  in  writing.  The  request 
for  transfer  will  be  treated  as  an 
application  for  guaranteed  loan 
assistance  and  will  be  handled  in 
accordance  with  §  1980.353  of  this 
subpart.  The  lender  may  proceed  with 
the  transfer  upon  obtaining  FmHA 
approval. 

(2)  Review  of  closing  documents.  The 
FmHA  review  official  is  responsible  for 
the  review  and  approval  of  the  executed 
assumption  agreement  and  the  original 
statement  required  from  the  lender  in 
paragraph  (d)  of  this  section. 

(i)  Errors  and  omi.'tsinns.  If  upon 
review  of  the  conformed  documents 
FmHA  finds  any  errors  or  omissions,  the 
review  official  will  return  the  defective 
material  to  the  lender  so  that  errors  and 
omissions  may  be  corrected.  If  the 
original  assumption  agreement  contains 
the  same  defects,  it  will  be  necessarv-  to 
have  the  assuming  parties  and  the 
lender  initial  the  changes.  If  the 
transferors  remain  liable  for  the  debt, 
they  will  also  need  to  initial  the 
changes. 

(ii)  Notification  of  Finance  Office.  If 
the  material  is  in  order,  or  upon 
correction  per  paragraph 
•1980.381(e)(21(i),  the  review  official  will 
complete  and  submit  the  appropriate 
information  to  the  Finance  Office. 

1 5 1 980. 38 1  - 1 980.398    [Reserved! 

§  1980.399    Appeals. 

The  borrower  and  the  lender  can 
appeal  an  FmH.A  administrative 
decision  that  directly  and  adversely 
impacts  them.  Decisions  made  by  the 
lender  are  not  covered  by  this  paragraph 
even  if  FmHA  concurrence  is  required 
before  the  lender  can  proceed.  Appeals 
will  be  conducted  in  accordance  with 
subpart  B  of  part  1900  of  this  chapter. 

(a)  Appealable  decisions  (1)  The 
borrower  and  the  lender  must  jointly 
execute  the  written  request  for  an 
alleged  adverse  decision  made  by 
FmHA  and  both  must  participate  in  the 


appeal  when  the  appeal  involves  a 
denial  of  a  loan  guarantee,  or  a  denial  or 
reduction  of  interest  assistance 
pavTnents. 

(2)  The  lender  only  may  appeal  cases 
where  FmHA  has  denied  or  reduced  the 
amount  of  a  loss  payment  to  the  lender. 

(b)  Nonappealable  decisions.  (1)  The 
lender's  decision  as  to  whether  to  make 
a  loan  is  not  subject  to  FmHA  appeal 
procedures. 

(2)  The  lender  8  decision  to  accelerate 
the  account  is  not  subject  to  FmHA 
appeal  procedures. 

§1980.400    [Reserved] 

Exhibit  D— Form  FmHa  1980-16.  Lender 
Agreement  for  Guaranteed  Single 
Family  Housing  Loans. 


(Lender)  of 


is  designated  as  a  Lender  for 


the  purpose  of  processing  and  requesting 
Loan  Note  Guarantee(s)  authorized  by  7  CFR 
part  1980.  subpart  D.  This  agreement  does  not 
apply  to  loan  types  other  than  those  specifi- 
cally named  in  this  agreement.  This  agree- 
ment applies  to  the  foUowmg  offices  of  the 
Lender: 


The  United  States  of  Amenca.  acting 
through  the  Farrr.er's  Home  .Administration 
(FmHA).  agrees  to  enter  into  Loan  Note 
Guarantees  with  the  lender  as  may  be  issued 
pursuant  to  the  regulations  for  Rural  Housir,g 
loans  and  to  participate  m  a  percentage  of 
any  loss  on  any  such  loans  not  to  exceed  the 
a,-nount  established  m  the  particular  loan 
note  guarantee  as  to  the  percentage  of  the 
amount  of  the  principal  and  any  accrued 
interest.  The  terms  of  any  Loan  Note 
GuarHntee  are  controlling.  The  lender  enters 
into  this  agreement  as  a  condition  for 
obtaining  the  guarantee. 
The  parties  agree: 

I.  That  the  maximum  loss  covered  under 
the  Loan  Note  Guarantee  will  not  exceed  the 
amount  established  in  the  particular  loan 
guarantee  as  to  percentage  of  the  pnncipal 
and  accrued  imerest  on  any  Rural  Housing 
lo.m  guaranteed. 

H.  I.ender's  Sale  of  the  Guaranteed  Loan. 

A.  The  Lender  may  retain  ail  of  any 
guaranteed  loan.  The  Lender  •<:  not  permitted 
to  sell  or  participate  any  portion(s)  of  the 
loanls)  to  the  applicant  or  borrower  or 
members  of  their  immediate  families.  If  the 
Lender  desires  to  market  all  or  part  of  the 
loan  at  or  subsequent  to  loan  closing,  such 
loan  must  not  be  in  default  as  set  forth  in  the 
terms  of  the  notes. 

B.  When  a  loan  is  sold  by  the  Lender  to  a 
PurchHser.  the  Purchaser  shall  upon  the  sale 
succeed  to  all  rights  of  the  Under  under  the 
Loan  Note  Guarantee.  The  Purchaser  will 
remain  bound  to  all  of  the  obligations  undnr 
the  Loan  Note  Guarantee,  this  Agreement,  the 
FmH.A  program  regulations  found  in  title  7 
CFR  part  1980  subpart  D,  and  to  future  FmHA 
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profiram  regulslions  noi  uiconwsteiil  wrlh  the 
expreM  provitiorvi  of  this  Agreement.  The 
lender  and  Purcha»er  will  e%ecul«  Form 
FmMA  1980-n.  "Assignment  and  Assumption 
Agreement." 

HL  The  Laarfar  apcet  diut  loan  funds  will 
be  MMd  far  Ike  ^ttrpoaea  authonzed  in  7  CKR 
part  mOaub^art  Dutel  forth  m  Form 
FmHA  1980-18  •Conditional  Commitment  for 
Rural  Hauamg  Loan  Guarantee,"  for  the 
parhcwlar  kmn. 

IV  TIm  Lender  oerttfie*  tfavi  none  of  us 
ofHcers  or  directors,  stockholders  (except 
stockhoidert  in  a  Farai  Credit  B<ini  or  other 
FHrm  Credit  System  iastitutions  with  direct 
lending  authority  that  have  normal 
•tockshare  requirements  for  participating)  or 
other  owners  has,  or  will  have,  a  8ul»»<anlial 
financial  interest  in  any  guaranteed  loan 
BoRonwer.  The  Lender  certifiea  that  neither 
any  guaranteed  loon  borrower  nor  its  officers 
or  directors,  stockholders  or  other  owners 
have  a  substantial  financial  interest  in  the 
Lender  If  the  borrower  m  a  member  of  the 
board  of  directors  of  a  F»rm  Credit  Bank  or 
other  Farm  Credit  System  institution  with 
direct  lending  authority  the  Lender  certifies 
that  an  FCS  institution  on  the  next  highest 
level  will  independently  process  the  loan 
request  and  will  act  as  the  Lender  s  agent  in 
servicinj  the  account. 

V.  The  Lender  will  certify  to  FmMA,  prior 
to  the  iesaance  of  a  Loan  Note  Guarantee  for 
each  Joan,  that  there  has  been  no  «d^'e^se 
changefsl  tn  fhe  Borrowers  financial 
condition  nor  any  other  adverse  change  in  the 
Borrower's  condition  durmg  the  period  of 
lime  from  PmHAs  issuance  of  the 
Conditional  Commitment  for  Guarantee  to 
the  issuance  of  the  Loan  ^»ote  Guarantee  TVie 
Lender's  certification  must  address  all 
adverse  chanfet  and  be  supported  by 
financial  atsteiMnla  of  the  bonx>wer  not 
more  than  tO  days  oU  at  the  time  of 
ccrtificattoa. 

VI.  The  Lender  will  submit  the  required 
guarantee  fee  with  a  Ctiaranteed  Loan 
Closing  Report  at  the  time  a  Loan  Note 
Cuarmntee  la  iaaoed. 

VII.  Servicipg. 

A.  The  Lender  is  encouraged  to  provide 
borrowers  the  opportunity  to  become  a 
successful  homeowner  by  providing 
appropriate  loan  servicing  and  counseling  tu 
meet  the  obfectives  of  the  loan.  The  Lender 
shall  establish  and  naintain  an  escrow 
account  to  pay  real  estate  taxes  and 
assessfneots  and  required  hazard  insurance 
on  the  security  The  Lender  will  service  the 
entire  ioacn  and  will  remain  mortgagee  or  the 
secured  party  of  record.  anWrss  the  loan  is 
sold  to  another  eligible  Lender  The 

pure  hasing  Lender  agrees  to  be  bound  by  all 
of  the  same  terms  as  the  selling  Lender  under 
the  Luan  Note  Guarantee.  The  entire  loan 
will  be  secured  by  the  same  socunty  with 
equal  pnonty  for  the  guaranteed  and  the 
unguaranteed  portions  of  the  loan.  The 
unguaranteed  portion  of  a  loan  will  not  be 
paid  first  nor  given  any  preference  or  priority 
over  the  guaranteed  portion  of  the  loan.  The 
Lender  shaU  perfom  those  services  which  a 
reasonable  pntdeni  leader  would  perform  in 
scrv-icing  Its  own  portfoho  of  loans  that  are 
tit>(  guar*o4eed. 

B.  Disposition  of  the  loaD  may  be  made 
prKir  to  full  disburseaiert.  completion  of 


construction  and  acquisitions  only  with  prior 
written  i^iproval  of  Fi&lL\  Subsequent  to  full 
disbursement,  completion  of  construction, 
and  acquisition,  the  guaranteed  portion  of  the 
loan  may  be  disposed  of  as  provided  in  this 
Agreement 

It  IS  the  Lender's  responsibility  to  see  that  all 
construction  is  properly  planned  before  any 
work  proceeds;  that  »n>  required  permits, 
licences  or  authorizations  are  obtained  from 
the  appropriate  regulatory  agencies,  that  the 
Borrower  has  obtained  oontracis  through 
acceptable  procurement  procedures;  that 
periodic  uispettions  during  construclion  are 
made  and  the  FmH-A  s  concurrence  on  the 
overall  development  schedule  is  obtained. 
C.  Lender's  servicing  responsibilities,  in 
addition  to  those  set  forth  in  7  CFR  part  1980. 
subpart  D.  include,  but  are  not  hmited  to: 

1.  Obtaimng  compliance  with  the 
covenants,  loan  agreement,  security 
instrumenla.  and  any  anpoleraental 
agreements  and  notifying  FmHA  and  the 
borrower  in  wnting  of  any  violatioas. 

2.  Receiving  ail  payments  as  they  fall  due, 
and  proper  application  to  principal  and 
interest,  escrow  accounts  of  taxes  (including 
special  assessments)  and  insurance.  The 
monthly  payment  may  be  adjusted  when  it  is 
not  adequate  to  meet  established  charges  of 
the  escrow  account  for  the  coming  year  Late 
charges  when  applicable  may  be  assessed. 
The  payments  may  also  include  additional 
funds  to  repay  protective  advances  made  by 
the  Lender. 

3.  Taking  actions  to  offset  the  efTects  of 
liens,  foreclosures,  bankruptcy,  receivership, 
insolvency,  condemnation,  probate 
proceedings,  and  other  legal  actions  to 
properly  service  the  loan. 

4.  Inspection  of  the  collateral  before  the 
loan  becomes  60  da>'s  delinquent  or  the 
Lender  has  reason  to  believe  that  the 
borrower  has  vacated  the  properly,  or  that 
the  value  of  the  security  may  be  in  jeopardy. 

5  Assurance  that  adequate  insurance, 
including  hazard  instirance,  is  maintained 
with  a  loss  payable  clause  in  favor  of  the 
Lender  as  the  mortgagee  or  the  secured  party. 

6.  Assuring  that: 

a  Insurance  lost  payrnents.  condemnation 
awards,  or  similar  proceeds  are  applied  on 
debts  in  accordance  with  lien  priorities  on 
which  the  guarantee  was  based,  or  to  rebuild 
or  otherwise  acquire  needed  replacement 
collateral  with  written  approval  of  FmHA, 

b.  Proceeds  from  the  sale  or  other 
disposition  of  collateral  are  applied  in 
accordance  with  the  lien  priorities  on  which 
the  guarantee  is  based,  except  that  proceeds 
from  the  disposition  of  collateral  such  as 
furniture,  equipment,  of  fixtures  may  be  used 
to  acquire  property  of  a  simrlar  nature 
without  wTitten  roncurrenoe  of  FmMA; 

c.  The  borrower  complies  with  all  laws  and 
ordinances  applicable  to  the  loan  and  the 
collateral; 

d.  if  personal  guarantees  or  consigners  are 
part  of  the  collateral,  that  financial 
statements  are  obtained  from  such 
guarantors  which  are  not  over  90  days  old. 

e.  Obtaining  the  lien  coverage  and  Ken 
priorities  specified  by  the  Lender  and  agreed 
to  by  FmH.^.  property  recording  or  filing  the 
lien  instruments  to  obtain  or  maintain  such 
priorities  during  the  existence  of  the 


guarantee  by  FtnllA.  including  retxMdingc/ 
the  recapHire  mortgage: 

f.  The  borrower  obtains  luarkelabl*'  title  tu 
the  coUaleraL 

g  The  borrower  Is  no!  released  of  liability 
for  any  or  at!  of  the  loan  except  as  provided 
in  FmMA  regulations. 

7.  Provide  an  annual  report  to  FmHA  on  the 
status  of  the  loan  not  later  than  [anuary  31. 
The  report  wiH  provided  an  update  of  the 
status  of  the  account  as  of  December  31  of 
the  previous  year  inclodmg  information  on 
the  iBipiiid  balance  of  the  loan,  and  status  of 
the  real  estate  taxRS  and  property  insurance. 

VIII  Default  of  the  Borrower 

A.  The  Lender  will  notify  FmHA  within 
twenty  (20)  days  when  a  borrower  is  thirty 
(30)  days  past  due  on  payment  or  if  the 
borrower  re  in  default  The  Lender  will  notify 
FmHA  of  the  status  of  a  borrower's  default 
using  Form  FmHA  1980-44,  "GuarHnteed 
Loan  Borrower  Default  Status." 

B  The  Lender  must  send  a  notice  to  the 
borrower  if  the  payment  is  not  receiv«d  by 
the  17th  day  after  it  is  due.  and  a  reasonable 
attempt  to  contact  the  borrower  by  telephone 
must  be  made,  if  the  payment  is  not  received 
by  the  201h  day. 

C.  fli  meeting  will  be  arranged  by  the 
Lender  with  the  borrower  before  the  loan 
becomes  60  days  delinquent  for  fhe  purpose 
of  nesolving  the  delinquent  account.  The 
Lender  is  required  to  report  borrower 
delinquences  to  credit  repositories  when  the 
account  is  90  days  delinquent.  The  Lender 
will  negotiate  in  good  faith  in  an  attempt  to 
resolve  any  problem.  The  borrower  must  be 
given  a  reeasotiable  opportunity  to  bring  the 
account  current  before  any  foreclosure 
proceedings  are  started.  The  Lender  will 
advise  FmHA  in  writing  of  the  resuhs  of  the 
meeting.  Actions  taken  by  the  Lender  with 
the  written  concurrence  of  FmHA  may 
include  but  are  not  limited  to  the  following  or 
any  combination  thereof. 

1.  Deferral  of  principal  payment 

2.  Reamortization  of  or  rescheduling  the 
payments  on  the  loan. 

3.  Tratifer  and  assumption  of  the  loan. 

4.  Liquidation. 

IX.  Liquidation.  The  Lender  must  send  the 
borrower  a  letter  at  least  30  days  before 
foreclosure  proceedings  begin,  explaining  the 
nature  of  the  default,  w  hat  action  is  required 
to  cure  the  default,  the  date  by  which  the 
default  must  be  cured,  and  the  approximate 
date  tliat  foreclosure  action  will  begin  if  the 
default  is  not  cured.  If  the  Lender  concludes 
the  liquidation  of  a  guaranteed  loan  account 
is  necessary  because  of  one  or  mo.'-e  defuulls 
or  third  party  actions  that  the  borrower 
cannot  or  will  not  cure  or  eliminate  within  a 
reasonable  period  of  time,  the  Lender  will 
advise  FmMA  of  the  decision  and  provide 
certification  that  all  servicing  options  have 
been  explored  and  been  determined 
unworkable.  When  FmHA  concurs  with  the 
Lender  s  conclusion  or  at  any  time  concludes 
independently  the  liquidation  is  necessary,  it 
will  notify  the  Lender  and  the  matter  will  be 
handled  as  follows: 

The  Lender  will  hquidate  the  loan  unless 
FmHA,  at  its  option,  decides  to  carry  out 
liquidation.  '. 
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A.  Lender's  proposed  method  of 
liquidation.  \Mithin  30  days  of  the  decision  lo 
liquidate,  the  Lender  will  prepare  a  written 
plan  of  liquidation  and  provide  a  copy  of  the 
plan  to  FmHA.  If  either  the  Lender  or  FmHA 
decides  that  an  appraisal  is  necessary,  the 
Lender  will  obtain  an  independent  appraisal 
report  on  all  collateral  securing  the  loan  for 
the  purpose  of  aiding  the  Lender  and  FmHA 
in  determining  the  appropriate  liquidation 
and  actions.  Any  independent  appraiser's  fee 
Will  be  shared  equally  bv  the  Lender  and 
FmHA.  The  plan  will  address: 

1.  Such  proof  as  FmHA  requires  to 
establish  the  Lender's  ownership  of  the 
guaranteed  loan  promissory  notes  and 
related  security  instruments. 

2.  Information  concerning  the  Borrower's 
a^isets  including  real  and  persona!  prop^erty 
and  other  assets. 

3.  A  proposed  method  of  making  the 
n:aximum  collection  possible  on  the 
indebtedness. 

B.  FmHA  response  to  Lender's  liquidation 
pUn.  FmHA  will  advise  the  Lender  in  writing 
v\hether  it  concurs  with  the  plan  within  30 
d.iys  of  receipt  of  such  plan  from  the  Lender. 
Should  FmHA  and  the  Lender  not  agree  on 
the  Lender's  liquidation  plan,  the  Lender  and 
FmHA  will  negotiate  to  resolve  the 
disagreement.  The  Lender  will  ordinarily 
conduct  the  liquidation;  however  should 
FmHA  opt  to  conduct  the  liquidation,  the 
liquidation  will  proceed  as  follows; 

1.  The  Lender  will  transfer  to  FmH.A  all 
r'ghts  and  interests  necessary  to  allow  FmlL\ 
t  J  liquidate  the  loan.  In  this  event,  the  lender 
vmII  not  be  paid  for  any  loss  until  after  the 
collateral  is  liquidated  and  the  final  loss  in 
(ii'termined  by  FmHA. 

2.  FmHA  will  attempt  to  obtain  the 
maximum  amount  of  proceeds  from 
liquidation. 

3.  Options  available  to  FmHA  include  any 
one  or  combination  of  the  usual  commercial 
methods  of  liquidation. 

C.  Acceleration.  The  Lender  or  FmHA.  if  it 
liquidates,  will  proceed  as  expeditiously  as 
possible  when  acceleration  of  the 
indebtedness  is  necessary  including  giving 
any  notices  and  taking  any  other  required 
legal  action.  A  copy  of  the  acceleration 
document  will  be  sent  to  FmHA  or  the 
Lender,  as  the  case  may  be.  If  FmHA 
determines  the  liquidation  is  not  proceeding 
in  a  manner  typical  for  the  area,  it  will  notify 
the  Lender  that  liquidation  must  be 
completed  within  a  specified  time,  otherwise 
the  Lender's  approval  status  will  be  revoked. 

D.  Accounting  and  Reports.  When  fhe 
Lender  conducts  the  liquidation,  it  will 
account  for  funds  during  the  period  of 
liquidation  and  will  provide  Fmli.A  with 
periodir  reports  on  the  progress  of 
liquidatioa  disposition  of  collaleral,  resulting 
cost  and  additional  procedures  necessary  for 
successful  completion  of  the  liquidation. 
When  FmHA  liquidates,  the  Lender  will  be 
provided  with  similar  reports  upon  request. 

E.  Lender  Binding  at  Foreclosure  Sale.  If 
liquidation  by  the  Lender  results  m  a 
foreclosure  sale,  the  Lender  must  bid  either 
the  current  market  value  of  the  collateral  or 
ihe  amount  of  the  remaining  indebtedness 
.secured  by  the  collaleral.  whichever  is  less. 

F.  Determination  of  Loss  and  Payment. 
Final  settlement  will  be  made  with  Ihe 


Lender  after  the  collattral  is  liquidafed. 
FmMA  will  have  the  right  to  recover  losses  if 
pnid  under  the  guarantee  from  any  liable 
parly. 

1.  Form  FmHA  4419-30.  "Loan  Note 
Guarantee  Report  of  Loss."  will  be  used  for 
calculations  of  all  final  loss  determinations. 

2.  After  the  Lender  has  completed 
iKluidation  and  upon  receipt  of  the  final 
accounting  and  Report  of  Loss.  FmHA  may 
a  jdit  and  will  determine  the  actual  loss. 
FmHA  will  investigate  any  questions 
regarding  Ihe  amounts  in  the  Final  Report  of 
Loss  and  contact  the  Lender  regarding  any 
discrepancies  for  correction.  The  Lender  will 
make  its  records  and  assistance  available  to 
FmHA.  The  final  Report  of  Loss  will  be 
tentatively  approved  when  FmHA  finds  the 
report  proper  in  all  respects. 

3.  Upon  tentative  approval  of  Ihe  F.nal 
Report  of  Loss,  FmHA  will  submit  fhe  original 
of  the  final  Report  of  Loss  lo  the  Rnance 
Office  for  issuance  of  a  Treasury  cheek  in 
payment  of  the  balance  owed  by  FmfL^  to 
the  Lender. 

4.  If  FmHA  conducted  the  liquidation,  it 
will  provide  an  accounfitig  and  Report  of 
Loss  to  fhe  Lender  and  will  pay  the  Lender  in 
a  :cordance  with  the  Loan  Note  Guarantee. 

5.  In  those  instances  where  the  Lender  has 
made  authorized  protective  advances,  the 
amount  advanced  should  be  deducted  from 
sdles  proceeds. 

G.  Maximum  amount  of  interest  loss 
payment.  The  amount  payable  to  the  Lender 
ciinnot  exceed  the  limits  set  forth  in  the  Loan 
Note  Guarantee.  If  FmHA  conducts  the 
liquidation.  loss  occasioned  by  accruing 
interest  will  be  covered  by  the  guarantee  only 
to  the  date  FmHA  accepts  the  responsibility 
for  liquidation.  Loss  occasioned  by  accruing 
interest  will  be  covered  lo  the  extent  of  &e 
g  larantee  to  the  date  of  final  settlement 
when  the  liquidation  is  conducted  by  lY 
1  ender  provided  it  proceeds  expeditiously 
with  the  liquidation  plan  approved  by  FmHA. 
Interest  accrued  may  be  covered  to  Ihe  extent 
of  the  guarantee  when  the  Lender  conducts 
the  liquidation  in  an  expeditious  manner. 

H.  Application  of  FmHA  loss  payment.  The 
total  amount  of  the  loss  payment  remitted  by 
F  mHA  will  be  applied  on  the  guaranteed 
portion  of  the  loan.  Application  of  loss 
p:iyment8  from  FmHA  does  not  release  the 
borrower  from  liability.  Application  of  FmHA 
loss  payments  are  intended  only  to 
compensate  the  lender  for  the  loss  and  such 
payments  do  not  release  the  Borrower  of 
lid'bility.  Such  amounts  are  only  to 
compensate  the  Lender  for  the  loss.  (See 
p  iragraph  XIII  below  )  In  all  cases  a  final 
F;irra  FmHA  449-30  must  be  prepared  ond 
s'.bmitted  by  the  Lender  and  processed  by 
FmHA  to  close  out  the  files. 

I.  Income  from  collateral  Any  net  rental  or 
other  income  received  by  the  lender  from  the 
Collateral  will  be  applied  on  the  guaranteed 
loan  debt. 

).  Liquidation  costs.  Certain  reasonable 
liquidation  costs  will  be  allowed  during  the 
liquidation  process.  An  estimate  of  these 
costs  will  be  submitted  as  a  part  of  the 
liquidation  plan.  Such  costs  will  be  deducted 
from  the  gross  proceeds  from  Ihe  disposition 
of  collaleral  unless  the  costs  have  been 
previously  determined  by  the  Lender  (w>th 


FmMA  concurrence)  lo  be  protective 
advances.  If  due  to  changed  circumstances 
the  liquidation  plan  needs  to  be  revised,  the 
Lender  will  obtain  FmHA's  written 
concurrence  prior  to  proceeding  with  the 
proposed  changes.  No  in-house  expenses  of 
the  Lender  will  be  allowed  including  but  not 
limited  lo  employee  salaries,  staff  law^'crs. 
travel  and  overhead. 

K  Payment.  Final  loss  payments  will  be 
made  within  60  days  after  the  review  of  the 
accounting  of  the  colUleraL 

X.  Protective  Advances.  Protective 
advances  rrmst  constitute  in  indebtedness  of 
Ihe  Borrower  lo  the  Lender  and  be  secured  by 
the  security  instrumentlsl  FmHA  pnor 
w  rilten  authorrzation  is  required  for  all 
protective  advances  exceeding  S500  except 
for  advances  made  for  real  estate  taxes  and 
other  annual  assessmenU  that  constitute  a 
prior  lien  against  the  security.  Protective 
advances  are  advances  made  by  a  Lender 
when  the  borrower  is  in  liquidation  or  close 
to  being  hquidated  lo  protect  or  preserve  the 
security  itself  from  loss  or  deterioration. 
Protective  advances  include  advances  made 
for  delinquent  property  taxes,  annual 
assessments,  ground  rents,  hazard  or  flood 
insurance  premiums  against  or  affecttrrg  fhe 
collateral,  and  other  expenses  of  an 
emergency  nature  necessary  to  preserve  or 
protect  the  physical  security  Attorney  fees 
are  not  a  protective  advance. 

XI.  Additional  Loans  or  Advances  The 
Lender  will  not  make  additional  expenditures 
or  new  loans  without  first  obtaining  the 
written  approval  of  FmHA  even  though  such 
expenditures  or  advances  would  nol  be 
guaranteed. 

XII.  Future  Recovery   After  a  loan  has  been 
liquidated  and  a  final  loss  has  been  paid  by 
FmHA  any  future  funds  which  may  be 
recovered  will  be  shared  equally  between 
TmH.\  and  the  Lender. 

XIII.  Transfer  and  Assumption  cases  Refer 
to  7  CFR  part  1980.  subpart  D.  If  a  loss  will 
occur  upon  consummation  of  a  complete 
transfer  and  assumption  for  less  than  the  full 
amount  of  the  debt  and  the  transferor-debtor 
is  released  from  liability,  the  Lender,  if  if 
holds  the  guaranteed  portion  of  the  loan  may 
file  an  estimated  Report  of  Loss  on  Form 
F:nMA  449-30.  "Loan  Note  Guarantee  Report 
of  Loss."  to  recover  its  pro  rata  share  of  the 
actual  loss  at  that  time.  In  completing  Form 
FmH.A  4-t9-3a  the  amount  of  the  debt  will  be 
entered  on  Line  24  as  the  Net  Collaleral 
(Recovery)  Approved  protective  advances 
and  accrued  interest  thereon  made  during  the 
arrangement  of  a  transfer  and  assumption,  if 
not  assumed  by  the  transferee  will  be  entered 
on  Lines  13  and  14  of  Form  FmHA  449-30. 

XIV  Other  requirements.  This  Agreement 
is  subject  to  all  the  provisions  of  7  CFV.  part 
1980.  Subpart  D  and  any  future  amendments 
of  fhe  regulations  not  inconsistent  with  this 
Agreement. 

XV.  Execution  of  Agreements.  This 
agreement  is  executed  prior  lo  the  execution 
of  any  l-oan  Note  Guarantee  under  7  CFR 
part  1980,  subpart  D  and  does  nol  impose  any 
obligation  upon  FmH.^  with  respect  lo 
execution  of  any  such  contract.  FmHA  in  no 
H.iy  warrants  that  such  a  cortrect  has  been 
or  will  be  executed.  Each  request  for  a  Loan 
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Note  Guarantee  under  7  CFR  part  1980. 
subpart  D  will  be  considered  by  FmHA  on  a 
case-by-case  basis. 

XIV.  Notices. 

All  requests  for  Loan  Note  Guarantees  and 
any  notices  or  actions  will  be  initiated 
through  the  following  FmHA  Office  unless 
otherwise  notified  by  FmHA: 


XVII.  Termination  of  Agreement.  The 
Lender's  authority  to  submit  guarantee 
requests  under  this  agreement  will  terminate 
two  (2)  years  from  the  date  set  forth  in 
paragraph  XVIII  unless  otherwise  revoked  by 
FmHA.  This  Agreement  will  remain  in  force 
for  any  Loan  Note  Guarantee  issued  under  it 
and  remaining  in  force  at  the  time  of 
expiration  or  revocation  in  accordance  with 
the  terms  of  Loan  Note  Guarantee  until  those 
loan  note  guarantees  are  concluded. 

XVIIL  This  agreement  is  dated 


Lender  

UNITED  STATES  OF  AMERICA 


(IRS  I.D.  Tax  No.) 

By 

By- 

Title 

Title 


ATTEST: 


(Seal) 


Exhibit  E— Form  FmHA  1980-17.  Loan 
Note  Guarantee 

State  


County 

Rural  Housing  Loan.  7  CFR  Part  1980,  Subpart 
D 

Date  of  Note 

Borrower's  Name 

FmHA  Case  No. 

Lender 


Lenders  IRS  ID  No 

Lender's  Address 

Principal  Amt  of  Loan 


This  Loan  Note  Guarantee  is  issued  under 
Approved  Lender  Agreement  for  Single 
Family  Housing  Loan  Guarantees  dated 


The  guaranteed  portion  of  the  loan  is 

S which  is percent  of  loan 

principal.  The  principal  amount  of  the  loan  is 
evidenced  by  the  attached  note  described 
below. 


Lender's 

Identifying 

l««nber 


Face 
amount 


Percent  of 

total  face 

BfTiount 


Amount 
guaranteed 


In  consideration  of  the  making  of  the 
subject  loan  by  the  above  named  Lender,  the 
United  Slates  of  America,  acting  through  the 
Farmer's  Home  Administration  of  the  United 
Stales  Department  of  Agriculture  (called 
"FmHA").  pursuant  to  title  V  of  the  Housing 
Art  of  1949.  as  amended  (42  USC  1471  et  seq.) 


does  agree  thai  in  accordance  with  and 
subject  to  the  conditions  and  requirements  in 
this  instrument,  it  will  pay  to  the  Lender  the 
lesser  of  1.  or  2.  below: 

1.  Any  loss  sustained  by  such  Lender  on 
the  guaranteed  portion  including: 

a.  Principal  and  interest  indebtedness  as 
evidenced  by  said  note(s)  or  by  assumption 
agreement(s|.  and 

b.  Principal  and  interest  indebtedness  on 
secured  protective  advances  for  protection 
and  preservation  of  collateral  made  with 
FmHA  s  authorization  including  but  not 
limited  to.  advanced  for  taxes,  annual 
assessmentis)  and  any  interest  due  on  the 
advances. 

2.  The  guaranteed  principal  advanced  to  or 
assumed  by  the  Borrower  under  said  note  or 
assumption  agreement  and  any  interest  due 
on  the  note  or  assumption  agreement. 

If  FmHA  conducts  the  liquidation  of  the 
loan,  loss  occasioned  to  a  Lender  by  accruing 
interest  after  the  date  FmHA  accepts 
responsibility  for  the  liquidation  will  not  be 
covered  by  this  Loan  Note  Guarantee.  If 
Lender  conducts  the  liquidation  of  the  loan, 
accruing  interest  will  be  covered  by  this  Loan 
Note  Guarantee  to  90  days  after  the  date 
FmHA  has  approved  the  Lender's  decision  to 
liquidate  the  loan  when  the  Lender  conducts 
the  liquidation  expeditiously  in  accordance 
with  the  liquidation  plan  approved  by  FmilA. 

Definition  of  Lender 

The  Lender  is  the  person  or  organization 
making  and  servicing  the  loan  which  is 
guaranteed  under  the  provisions  of  7  CFH 
part  1980  subpart  D.  The  Lender  is  also  the 
party  requesting  the  guarantee. 

Conditions  of  the  Guarantee 

1.  Loan  Servicing 

Lender  will  be  responsible  for  servicing  the 
entire  loan  and  Lender  will  remain  mortgagee 
and/or  secured  party  of  record.  The  Lender 
may  sell  the  loan  to  an  FmHA  eligible  Lender 
when  the  purchasing  Lender  agrees  to  be 
bound  by  all  of  the  same  terms  as  the  selling 
Lender  and  this  agreement  the  FmHA  Lender 
Agreement  for  Single  Family  Housing  Loans. 

2.  Priorities 

The  entire  loan  will  be  secured  by  the  same 
security  with  equal  lien  priority  for  the 
guaranteed  and  unguaranteed  portions  of  the 
loan.  The  unguaranteed  portion  of  the  loan 
will  not  be  paid  first  nor  given  any  reference 
or  priority  over  the  guaranteed  portion  of  the 
loan. 

3.  Full  Faith  and  Credit 

The  Loan  Note  Guarantee  constitutes  an 
obligation  supported  by  full  faith  and  credit 
of  the  United  States  and  is  incontestable 
except  for  fraud  or  misrepresentation  of 
which  the  Lender  has  actual  knowledge  at 
the  time  it  becomes  such  Lender  or  which  the 
Lender  participates  in  or  condones.  A  note 
which  provides  for  the  payment  of  interest  on 
interest  shall  not  be  guaranteed.  If  the  note  to 
which  this  instrument  is  attached  or  relates 
provides  for  the  payment  of  interest  on 
interest,  then  this  Loan  Note  Guarantee  is 
void  In  addition,  the  Loan  Note  Guarantee 
will  be  unenforceable  by  the  Lender  to  the 
extent  any  loss  is  occasioned  by  violation  of 
usury  laws,  negligent  servicing,  or  failure  to 


obtain  the  required  security  regardless  of  the 
time  at  which  FmHA  acquires  knowledge  of 
the  forgoing.  Any  losses  occasioned  will  I.e 
unenforceable  by  the  lender  to  the  extent  that 
loan  funds  are  used  for  purposes  other  than 
those  approved  by  FmHA  in  its  Form  FmHA 
1960-18,  "Conditional  Commitment  for  SingU- 
Family  Housing  Loan  Guarantees."  Negligent 
servicing  is  defined  as  the  failure  to  perform 
those  services  which  a  reasonably  prudent 
Lender  would  perform  in  ser\'icing  its  own 
loan  portfolio  of  loans  that  are  not 
guaranteed.  The  term  includes  not  only  the 
concept  of  a  failure  act  but  also  not  acting  in 
a  timely  manner  or  acting  contrary  to  the 
manner  in  which  a  reasonably  prudent 
Lender  would  act  up  to  the  time  of  loa« 
maturity  or  until  a  final  loss  is  paid.  This 
Agreement  shall  not  cover  interest  accruing 
90  days  after  the  date  FmHA  has  approved 
the  Lender's  decision  to  liquidate  the  loan. 

4.  Payments 

Lender  will  receive  all  payments  of 
principal  and  interest  and  any  loan  subsidy 
on  the  account  of  the  entire  loan. 

5.  Protective  Advances 

Protective  Advances  made  by  the  Lender 
pursuant  to  the  regulations  will  be 
guaranteed  against  a  percentage  of  the  loss  to 
the  same  extent  as  provided  in  this  Ix)an 
Note  Guarantee  notwithstanding  the 
guaranteed  portion  of  the  loan  that  is  held  by 
another. 

6.  Custody  of  the  Loan 

The  Lender  may  retain  or  sell  the  loan  to 
an  FmHA  eligible  Lender. 

7.  When  the  Guarantee  Terminates 

The  Loan  Note  Guarantee  will  terminate 
automatically  (a)  upon  full  payment  of  the 
guaranteed  loan;  or  (b)  upon  full  payment  of 
any  loss  obligation  hereunder:  or  (c)  upon 
written  notice  from  the  Lender  to  FmHA  that 
the  guarantee  will  terminate  after  30  days 
after  the  date  of  the  notice,  provided  the 
Lender  holds  all  of  the  loan  and  the  Loan 
Note  Guarantee(s)  are  returned  to  be 
cancelled  by  FmHA. 

8.  Settlement 

The  amount  due  under  this  instrument  will 
be  determined  and  paid  as  provided  in  7  CFR 
part  1980.  subpart  D  in  effect  on  the  date  of 
this  instrument. 

9.  Notices 

Al!  notices  and  actions  will  be  initialed 

through  the  FmHA (State)  for 

with  the  mailing  address  at  the 

date  of  this  instrument: 


UNITED  STATES  OF  A.MERICA 
Farmers  Home  Administration 

By; 

Title: 


(Dale) 
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Exhibit  G— FmHA  Instraction  1980-D. 
Loans  Made  On  or  Before  March  28. 
1989. 

Sonicing  Loon  Guarantees. 

Loans  guaranteed  before  March  2a  1989 
will  be  serviced  in  accordance  with  the  Loan 
Note  Guarantee  and  Lender's  Agreement  for 
the  loan. 

Transfers  and  Assumptions. 

A  loan  made  and  guaranteed  under  subpart 
D  of  part  1980  prior  to  March  29, 1989  may  be 
t.  ansferred  to  an  applicant  nueeling  all 
eligibility  requirements  of  this  subpart  except 
the  applicant's  adjusted  annual  income  may 
exceed  the  moderate  income  limit  by  not 
more  than  10  percent  of  the  moderate  income 
limit  for  the  area.  Eligible  applicant  also 
includes  an  applicant  who  meets  the 
eligibility  requirements  of  this  subpart  except 
that  the  housing  being  transferred  is  in  an 
area  which  has  ceased  to  be  rjral. 

Exhibit  H  preserved] 

Exhibit  1— Form  FmHA  1966-12.  Master 
Interest  Assistance  and  Recapture 
Agreement  with  Promissory  Note. 

State  


County  _ 
Case  No. 
Date 


Date  01  Loan  Note  — 
Amount  of  Loan  Note . 

Date  of  Mortgage 

Amount  of  Mortgage 


Maximum  Amount  of  Interest  Assistance  Per 

>  ear - 

For  value  received,  the  undersigned 
(whether  one  or  more  persons,  herein  called 
"Borrower ")  jointly  and  severally  promise  to 
pay  to  the  order  of  the  United  States  of 
America,  acting  through  the  Farmers  Home 
Administration,  United  States  Department  of 
Agriculture,  (herein  called  the 
"Government"),  at  its  ofTices  in 

the  lesser  of  the  following: 
(a)  The  amount  of  interest  assistam  e 
p.iyments  paid  by  the  Farmers  Home 
Administration,  in  accordance  with  this 
agreement  on  behalf  of  the  Borrower  under  a 
note  and  mortgage  or  deed  of  trust  dated 


gT anting  of  interest  assistance  by  the 
CovemmenI  to  the  Borrower  and  for  the 
recapture  of  all  oTpart  of  that  assistartce.  The 
term  assistance,  as  used  in  this  master 
agreement,  means  interest  payment 
assistance. 

II.  It  consideration  of  the  Lenders  making 
a  FmHA  guaranteed  loan  to  the  Bor^owerts^, 
FmHA  agrees  that  it  will  supplement  the 
Borrower's  payments  to  the  Lender  in 
accordance  with  and  subject  to  the 
conditions  and  requirement*  of  this 
agreement 

a.  The  intent  of  this  agreement  is  to  assist 
the  Borrower  in  being  able  to  afford  decent, 
B.ife,  and  sanitary  housing  by  providing 
interest  assistance  in  amounts  as  specified 
below  to  reduce  the  note  interest  rate  pf;id  by 
the  Borrovwer  to  the  Lender  dunng  the  period 
interest  payment  assistance  is  actual'y 
payable  to  the  Lender. 

b.  The  assistance  is  not  intended  to  affect 
the  Lender's  amortization  schedule  but  rather 
r'jduce  the  amount  of  the  note  instalhnent 
payable  by  the  Borrower. 

c.  The  Borrower  agrees  to  the  conditions 
set  forth  in  this  agreement  for  the  receipt  and 
rf'payment  of  FinHA  interest  assistance. 

d.  The  Lender  acknowledges  the  conditions 
of  this  agreement. 

III.  The  Borrower  s  household  income  at  the 
lime  of  execution  of  this  agreement  is 

$ per  annum  and  represents 

percent  of  the  area  median  income 


(b)  Fifty  percent  of  the  Net  Appreciation  of 
the  property  covered  by  the  mortgage  or  deed 
of  trust.  The  .Net  Appreciation  will  be 
computed  in  accordance  with  reguldtiotis 
^'rescribed  by  the  Secretary  of  Agriculture  in 
-  CFR  part  1980  subpart  D. 

The  amount  owed  under  this  note  will  be 
payable  when  the  first  of  the  following 
occurs: 

(a)  Title  to  the  property  is  conveyed  to 
another  party,  or 

(b)  The  borrower  ceases  to  ocaipy  the 
property. 

Presentment,  pmlest  and  notice  nre 
waived. 

I.  This  master  agreement  between  the 
Government  and  Borrower,  supplements  the 
Promissory  Note  between 

(called  Lender)  and 

and  Borrovverls).  This 

.igreemeni  provides  a  mechanism  for  the 


a.  The  Borrower  will  remain  eligible  fur 
interest  assistance  as  long  as  the  Borrower  s 
income  stays  within  the  low  income  range  as 
then  defined  by  FmH,\  and  the  borrower 
continues  to  personally  occupy  the  dweU.ng. 

b.  The  Borrower  has  executed  a  promissory 

note  dated / / in  favor  of 

the  Lender  in  the  amount  of  S _  at 

%  rate  of  interest  for  _ months 

with  monthly  paymEots  of  S • 

c.  The  Government  will  provide  interest 

a.ssistanc€  not  to  exceed  $! per  month. 

83  determined  using  the  tables  contained  in 
Attachment  A.  The  actual  assistance  granted 
will  be  based  on  the  Borrower's  ho'osehold 
ipcome  and  eligibility  for  assistance  at  the 
time  of  the  annual  review.  Loan  assi.stance 
funds  will  be  paid  directly  to  the  Lender  on 
behalf  of  the  Borrower,  and  will  be  applied  to 
the  Borrower's  loan  note  inktalln>€nt. 

d.  The  amount  of  assistance  is  dependent 
on  the  Borrower's  income.  The  Borrower 
agrees  to  report  any  increase  in  income  that 
ii mounts  to  $100  per  month  or  more  over  the 
amount  used  in  the  roost  current  Annual 
Interest  Assistance  Agreement.  The  BorrjufT 
may  report  decreases  in  income  which  mwy 
affect  eligibility  for  assistance.  Thi-j 
iiformation  shall  be  reviewed  and  a 
determination  will  be  made  whether  an 
adjustment  to  the  current  assist-mcc 
iigreemrni  is  required. 

e.  The  Lender  and  the  Government  will 
enter  into  an  Annual  Interest  Assistance 
Agreement  for  each  period  the  Borrower  is 
entitled  to  receix-e  interest  assistance  during 
the  life  of  this  master  agreement. 

I.  Based  on  changes  in  the  Borrower  s 
income,  the  Government  may  adjust  the 
assistance  amount  in  increments  of  $20  00  \»n 
month  or  in  accordance  ^th  the  Moor  Rate 
,is  provided  in  Attachmp|it  .A. 


g.  The  amount  in  paragraph  (c)  above  is  the 
maximum  amount  of  assistance  which  may 
be  paid  on  the  Borrower's  behalf  under  this 
.^greement.  The  Borrower  may  request 
additional  assistance  if  the  Borrower's 
household  income  decreases.  Requests  for 
assistance  amounts  which  exceed  the 
maximum  dollar  figure  above  are  subject  lo 
the  availability  of  funds 

h.  The  maximum  rate  of  assistance 

allowance  under  this  program  is "^  of 

regardless  of  income. 

h.  In  the  event  of  an  overpayment  of 
assistance,  the  Government  reserves  the  right 
to  collect  overpayments  from  the  Borrower  or 
the  Lender  or  offset  the  overpayment  by 
reducing  future  assistance  payments  at  its 
option.  Overpayment  amounls  may  be  added 
to  the  recapture  amount  at  the  Government's 
option  if  not  collected  by  other  means. 

i.  Underpajinenls  of  assistance  by  the 
Government  wiD  be  paid  in  a  lump  sum  lo  the 
lender. 

IV.  The  Lender  agrees; 

a.  To  provide  for  completion  of  the  Annual 
Interest  Assistance  Agreements  for 
submission  to  FnaH-V  This  incl'jdes  oblainmg 
the  necessary  information  and  verificationa 
of  income  and  other  information  for 
CHlcuialion  of  the  Annual  Interest  Assistance 
Agreement 

b.  The  Lender  is  mil  responsible  for 
monitoring  the  Borrower  s  income  but  will 
promptly  provide  mformatioo  to  FmlLA  when 
t.Me  Borrower  reports  a  change  in  income 
including  c^rrjing  out  all  actions  in 
piragraph  IV.a  above. 

c  rhe  Lender  will  not  declare  an  account 
!o  be  in  dt^fauil  or  olberwrise  penalize  the 
Borrower  becau»e  interest  assiislance 
payments  due  from  the  Government  have  not 
been  paid. 

V.  The  Borrower  agrees  that: 

a.  The  real  property  descnbed  in  ll»e 
nimtgage  listed  above  is  pledged  as  aecunty 
for  rcpavment  of  the  assistance  received  or  lo 
be  ret:eived. 

b.  The  repayment  of  assistance  is  due  and 
payable  upon  the  Borrowers  payment  m-full 
(including  refinancing)  of  the  oulstandmg 
indebiedness  or  transfer  of  title  or  the  non- 
orr.iptinry  of  the  property. 

c.  The  amount  of  repayment  of  the 
assiitsnce  «peafied  in  this  master  agreement 
is  not  determined  from  any  other  source  other 
than  the  value  (as  deie-rruned  by  FmHA)  of 
the  rcii!  estate  mortgaged  m  order  to  secure 
thb  Guaranteed  Rural  Housing  loan. 

d.  As  long  as  the  Borrower  continues  to 
ov-n  and  occupy  the  property,  repayment  of 
interest  assuilance  may  be  deferred  unul  title 
to  the  property  is  conveyed. 

e.  The  amount  of  assistance  lo  be  repaid 
w.il  be  determined  when  the  principal  ami 
intere.st  balance  is  repaid  (including 
rcnnant  ing).  the  title  lo  the  property  is 
transferred,  or  the  borrower  ceases  to  occupy 
the  properly  The  security  instrument  for 
assistance  repayment  will  not  be  released  of 
record  until  the  total  amount  of  assistance  is 
repaid. 

f  When  the  debt  is  satisfied  by  OTHER 
THAN  FOPEHOSURE  or  DEED  IN  IJEU  OF 
FORRCIXDSURE.  sale  proceeds  received 
through  an  arm's  length  transaction  will  be 
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divided  between  the  Bomiwer  and  the 
Government  as  follows: 

1.  Unpaid  balance  of  loins  secured  by  a 
prior  security  instrument  as  we!!  as  real 
estate  taxes  and  assessments  levied  against 
the  property  which  are  due  will  be  paid. 

2.  Unpaid  principal  and  interest  owed  on 
the  FmHA  guaranteed  loan  which  were  not 
assistance  and  are  still  due  and  payable  to 
the  Lender. 

3.  The  actual  expenses  incurred  by  the 
Borrower  necessary  to  sell  the  property  such 
as  sales  commissions  or  advertising  cost, 
appraisal  fees,  legal  and  related  costs  such  as 
deed  preparation  and  transfer  taxes  will  be 
paid  or  reimbursed  to  the  Borrower.  Expenses 
incurred  by  the  Borrower  in  preparing  the 
property  for  sale  are  not  allowed  unless 
authorized  by  FmHA  prior  to  incurring  such 
expenses.  Such  expenses  will  be  authorized 
only  when  FmHA  determines  they  are 
necessary  to  sell  the  properly,  or  will  likely 
result  in  a  return  greater  than  the  expense 
being  authorized. 

4.  The  original  equity  which  consists  of  the 
actual  contnbution  by  the  Borrower  and 
reduces  the  amount  of  the  loan  below  the 
market  value  of  the  property  The 
contribution  may  be  in  the  form  of  cash  and/ 
or  value  of  the  lot  if  the  home  was 
constructed  on  the  Borrower's  property.  The 
amount  contributed  by  the  Borrower  for  this 
agreement  is  S 

5.  The  Borrower  will  receive  the  value  of 
capital  improvements  to  the  extent  that  they 
do  not  exceed  market  value  contribution,  as 
indicated  by  a  sales  comparison  analysis  and 
documented  in  sufficient  detail  to  support  the 
conclusion.  The  cost  of  the  improvement  will 
not  be  considered,  only  contribution  to  value. 

6.  The  remaining  balance  is  considered  the 
value  appreciation  and  will  be  divided 
between  FmHA  and  the  Borrower  by  dividing 
the  number  of  months  that  FmHA  paid 
interest  assistance  by  the  number  of  months 
the  loan  was  outstanding.  If  there  is  no  value 
appreciation,  there  is  no  recapture. 

g.  When  the  loan  is  paid  in  full  other  than 
by  sale  of  the  property  or  the  borrower  has 
ceased  to  occupy  the  property,  the  amount  of 
assistance  to  be  repaid  to  the  Government  is 
determined  in  the  same  manner  as  above  but 
IS  based  on  the  appraised  value  as 
determined  by  FmHA  rather  than  the  sales 
price.  In  such  cases,  the  assistance  to  be 
repaid  upon  non-occupancy,  sale,  or  transfer 
of  title  to  the  property. 

1  have  read  and  agree  to  the  provisions  of 
this  agreement. 

Borrower 

Co-Bonower 
Acknowledged  by 


Lender 

Accepted  and  Agreed  to  by 


FmHA 
Attachmeni  A 

The  chart  below  will  serve  as  the  basis  for 
determining  the  amount  of  interest  assistance 
paid  by  the  government  and  the  amount  that 
the  borrower  will  be  responsible  for  payment 
of  the  Promissory  Note  in  the  attached 


agreement.  The  actual  amounts  for  which 
each  party  is  responsible  will  be  reflected  in 
Form  FmHA  1980-12.  "Annual  Interest 
Assistant  Agreement." 


Percentaoe  o<  Median  Income 
when  the  DOfTOwef  s  income  «: 


Interest 

Assistaoce— the 

txjfowef  s  Hoof 


More  than 

But  less  than 

payment  rate  is: 

55  percent 

60  percent 

percer>t 

60  percent 

65  percent 

pnrront 

65  percent 

70  percent 

percent 

70  percent 

75  percent 

percent. 

75  percent 

80  percent 

percent 

Exhibit  I— Form  FmHA  1980-11, 
Assignment  ft  Assumption  Agreement. 

(Lender) 

of 


made  to . 

evidenced  by  a  note  dated  . 


.  owns  a  loan 
as 


.  m 


the  United  States  of  America,  acting  through 

the  Fanners  Home  Administration  (FmHA) 

entered  into  a  Loan  Guarantee  (Form  FmHA 

1980-17)  dated with  ihe  Lender 

pursuant  to  a Lender's 

Agreement  For  Guaranteed  Single  Family 
Housing  Loan  (Form  FmHA  1980-16)  dated 

as  authorized  by  7  CFH  part 

1980.  subpart  D. 

(Purchaser) 

of 


.  desires  to 


purchase  from  the  Lender  the  loan  as 
guaranteed  by  FmHA. 
The  Parties  Hereto  Agree; 

I.  The  principal  amount  of  the  Loan  now 

outstanding  is  S FmHA  has 

received  the  Guarantee  Fee  in  exchange  for 
the  issuance  of  the  Loan  Note  Guarantee. 

II.  Lender,  for  value  received,  hereby 
assigns  to  Purchaser  all  right,  title  and 
Interest  of  the  Lender  in  the  loan  and 
instruments  and  agreements  relating  thereto 
as  more  specifically  set  forth  in  a  separate 
document  in  substantially  the  following  form 
which  shall  include  attestation  and 
acknowledgements  as  necessary  to  effectuate 
and  record  the  assignment  under  prevailing 
local  law: 

Assignment 

Know  that . 

(Lender)  for  value  received,  hereby  assigns 

unto (Purchaser) 

and  unto  the  heirs,  successors,  legal 
representatives,  and  assigns  of  the  Purchaser 
all  right,  title  and  interest  of  the  Lender  in 
and  to  those  certain  [mortgag€s(sl)  (deed(s)| 
of  trust]  [trust  indenture(s)l  Ideed(s)  to  secure 
debt),  together  with  the  note(s)  or  obligations 
described  in  said  (mortgage(s)j  (deed(s)  of 
trust)  [trust  indenture(8))  |deed(s)  to  secure 
debt]  and  evidencing  the  loan(8)  secured 
thereby  (Loans)  and  all  right,  title  and 
interest  of  the  Lender  in  and  to  all  loan 
agreements,  security  agreements,  title  and 
other  insurance  policies.  Loan  Note 
Guarantee,  and  other  instruments,  contracts 
or  agreements  pertaining  the  Loans  in  each 
case  including  all  right  as  the  Lender  to 
exercise  any  election  or  option  or  to  make 
any  decision  or  determination  or  to  give  any 
notice,  consent,  waiver  or  approval  under  or 
in  respect  to  any  agreement  pertaining  to  the 


Loans  or  to  accept  surrender  of  any  property 
securing  any  Loan  or  any  part  thereof,  as  well 
as  all  right,  powers  and  remedies  on  the  part 
of  the  Lender,  whether  arising  under  any  of 
the  agreements  pertaining  to  the  Loans  or  by 
statute  or  at  law  or  equity,  or  otherwise, 
arising  out  of  any  default  or  event  of  default 
under  any  agreement  pertaining  to  the  Loans, 
which  are  recorded  in  ihi  [mortgage]  [deed  of 
trust]  [deed]  records  of  [County),  [State]  as 
follows,  to-wit: 


Grantor 


Oateol 

Ongmal 

loan 

sage 

wnouni 

Boot!  or 


Page 


To  have  and  hold  the  same  unto  the 
Purchaser  and  to  the  heirs,  successors,  legal 
representatives  and  assigns  of  the  Purchaser 
forever. 

The  Lender  has  duly  executed  the 
Assignment  the day  of 


By 

[Include  attestation  and  acknowledgements 
as  necessary  to  effectuate  and  record  the 
assignment  under  prevailing  local  law.) 

III.  Lender  shall  execute  such  other 
documents  or  instruments  as  may  be 
necessary  to  effectuate  this  transaction, 
including  compliance  with  §  941  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

IV.  Purchaser  shall  succeed  to  all  rights, 
title,  and  interest  of  the  Lender  under  the 
lx)an  Note  Guarantee. 

V.  The  Provisions  of  the  note(s).  security 
in8trument(s).  Loan  Note  Guarantee,  and  of 
any  outstanding  agreements  executed  or 
assumed  in  relation  to  the  Loan  or  Loan  Note 
Guarantee  shall  remain  in  full  force  and 
effect  and  Purchaser  assumes  the  obligations 
of,  and  agrees  to  be  bound  by  and  to  comply 
with,  all  covenants,  agreements  and 
conditions  contained  in  said  instruments  and 
agreements  the  same  as  if  it  had  executed 
them  as  of  the  dates  thereof  as  principal 
obligor,  and  shall  be  subject  to  any  defenses, 
claims,  or  setoffs  that  FmHA  would  have 
against  the  Lender  if  the  Lender  had 
continued  to  hold  the  Loan.  Tlie  Purchaser 
also  agrees  to  comply  with  {  941  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act. 

VI.  This  Agreement  shall  be  subject  to 
present  regulations  of  FmHA  and  to  its  future 
regulations  which  are  not  inconsistent  with 
the  express  provisions  hereof. 

Dated  this day  of 

19 


Lender 


Purchaser 


United  States  of  America 
Farmers  Home  Administration 
By: 
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Dated:  December  12. 1990. 
La  Verne  Ausman, 

Administrator.  Farmers  Home 

Administration. 

|FR  Doc.  91-5  Filed  1-2-91,  8:45  am] 

BttXING  CODE  341(H>7-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  75 

I  Airspace  Docl«et  No.  90-ACE-3  J 

Proposed  Alteration  of  Jet  Route 
J-151 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking.       


summary:  This  notice  withdraws  the 
notice  of  proposed  rulemaking  (NPRM), 
Airspace  Docket  No.  90-ACE-3,  which 
was  published  in  the  Federal  Register  on 
August  21. 1990  (55  FR  34027).  That 
NPRM  proposed  to  alter  the  description 
of  Jet  Route  J-151  between  St.  Louis, 
MO,  and  Vulcan,  AL  This  action  was  to 
improve  the  flow  of  traffic  in  the  St. 
Louis  terminal  area.  Because  of  the 
difficulty  anticipated  in  flight-testing 
this  route,  the  FAA  will  not  be  amending 
the  description  of  J-151. 
DATES:  This  withdrawal  of  proposed 
rulemaking  is  effective  January  2, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  [STP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  procedures  Service,  Federal 
Aviation  .\dministriton,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

The  Proposed  Rule 

On  August  21, 1990,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  to  alter  the- 
description  of  Jet  Route  J-151  between 
St.  Louis,  MO,  and  Vulcan,  AL.  The  new 
alignment  of  1-151  would  shorten  and 
enhance  the  flow  of  traffic  in  the  St. 
Louis  Airport  terminal  area.  This  action 
would  reduce  en  route  and  terminal  area 
delays. 

Conclusion 

FAA's  Central  Region  Office,  which 
requested  the  realignment  of  J-151,  has 
been  notified  by  FAA's  Flight  Inspection 
Office  that  due  to  the  length  of  that 
segment  of  J-151  between  St.  Louis,  MO, 
and  Vulcan,  Al,  the  airway  cannot  pass 
the  required  flight  inspection  unless 
such  aircraft  operate  above  Flight  level 


350.  With  this  information  in  mind. 
Airspace  Docket  No.  90-ACE-3  is  being 
withdrawn. 

List  of  Subjects  in  14  CFR  PaH  75 

Aviation  safety,  Jet  routes. 
The  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  notice  of  proposed 
rulemaking.  Airspace  Docket  No.  90- 
ACE-3,  as  published  in  the  Federal 
Register  on  August  21, 1990  (55  FR 
34027)  is  hereby  withdrawn. 

Authority:  49  U.S.C.  1348(a),  1510;  executive 
order  10854:  49  U.S.C.  1061g)  (Revised  Pub.  L 
97-449,  January  12, 1983);  14  CFR  11.69. 

Issued  in  Washington,  DC  on  December  18, 
1990. 
Harold  W.  Becker, 

Manager.  Airspace — Rules  and  Aeronautical 

Information  Division. 

|FR  Doc.  90-24  Filed  1-2-91;  8:45  am] 

BIUJNO  COOC  M1&-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  40, 43, 46,  48,  49,  52,  and 
154 

[PS4S-90] 

RIN  1545-A097 

Procedural  Rules  for  Excise  Taxes 
Currently  Reportable  on  Form  720 

agency:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations.  

summary:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
requirements  for  returns,  payments,  and 
deposits  of  tax  for  excise  taxes  currently 
reportable  on  Form  720.  The  temporary 
regulations  amend  and  consolidate  in 
new  26  CFR  part  40  the  procedural 
■regulations  currently  provided  in  26  CFR 
parts  43,  46,  48,-49,  52.  and  154.Th«aext 
of  those  temporary  regulations  al»o- 
serves  as  the  comment  document  for 
this  notice  of  proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
February  4, 1991. 
addresses:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service.  P.O.  Box  7604,  Ber 
Franklin  Station,  room  4429,  Attention: 
CC:CORP:T:R  (PS-65-90).  Washington. 
DC  20044.  In  the  alternative,  comments 
and  requests  mav  be  hand  delivered  to: 
CC:CORPT:R  (PS-65-90),  Internal 
Revenue  Service,  room  4429, 1111 


Constitution  Avenue  NW.,  Washington, 

DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Hoffman,  202-566-4475  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  amend  and 
consolidate  the  regulations  relating  to 
returns,  payments,  and  deposits  of  tax 
for  excise  taxes  currently  reporiable  on 
Form  720.  These  taxes  include  those 
imposed  under  chapters  31.  32.  33.  34.  36, 
38.  and  39  of  the  Internal  Revenue  Code 
(except  for  the  chapter  32  tax  imposed 
by  section  4181  (firearms  tax)  and  the 
chapter  36  taxes  imposed  by  sections 
4461  (harbor  maintenance  tax).  4481 
(vehicle  use  tax),  and  4495  (deep  seabed 
mineral  removal  tax)). 

This  document  proposes  to  adopt  the 
temporary  regulations  as  final 
regulations.  Accordingly,  the  text  of  the 
temporar>'  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking  For  the  text  of  the 
temporary  regulations,  see  T.D.  8328 
published"  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register.  The  preamble  to  the  temporary 
regulations  explains  the  proposed  and 
temporary  rules. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553(b1  of  Ihe 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and  therefore,  an 
initial  regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
theii  impact  on  small  business. 

Comments  and  Requests  for  %  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  seven  copies)  to  the  Internal 
Revenue  Service.  AH  comments  will  bi. 
available  for  public  inspection  and 
copying.  A  public  heanng  will  be 
scheduled  and  held  upon  written  request 
to  the  Internal  Revenue  Service  by  any 
person  who  also  submits  written 
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comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  time  and  place 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Ruth  Hoffman.  Office  of 
Assistant  Chief  Counsel  (Passthroughs 
and  Special  Industries).  However, 
personnel  from  other  ofTices  of  the 
Internal  Revenue  Service  and  Treasurj' 
Department  participated  in  their 
development. 
Fred  T.  Goldbets,  Jr., 
Commissioner  of  Internal  Revenue 
|FR  Doc.  90-30360  Filed  12-28-90;  1;57  pmj 

MLUMQOOOC  4U»-0«-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-300222;  FRL-37M-1 1 

Parasitic  and  Predaceou*  Insects  Used 
To  Control  Insect  Pests;  Proposed 
Exemption  From  a  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMART.  EPA  is  proposing  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  parasitic  (parasitoid)  and 
predaceous  insects  used  to  control 
insect  pests  of  stored  raw  whole  grains 
such  as  com,  small  grains,  rice, 
soybeans,  peanuts,  and  other  legumes 
either  bulk  or  warehoused  in  bags  where 
these  insects  are  not  expected  to 
become  a  component  of  food.  These 
insects  may  also  be  used  as  control 
agents  in  facilities  and  structures  used 
for  such  storage,  as  well  as  general 
purpose  food  storage  warehouses  for 
disinfestation  of  areas  not  accessible  to 
standard  control  measures  where  these 
insects  do  not  become  a  component  of 
food.  This  proposal  is  issued  with  the 
consultation  and  cooperation  of  the  U.S. 
Department  of  Agriculture  (USD.^)  and 
the  Food  and  Drug  Administration 
(FDA). 

DATES:  Written  comments,  identified  by 
the  document  control  number,  (OPP- 
300222),  must  be  received  on  or  before 
March  4. 1991. 

ADDRESSES:  By  meil.  submit  comments 
to:  Pubhc  Docket  and  Freedom  of 
Inlnrmation  Sectioa  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
A«pncy,  401  M  St..  SW.,  Washington,  DC 
20460.  In  person,  bring  comments  to:  Rm. 


246.  CM  #2.  1921  lefferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  conndential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CF'R  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Mark  Dow,  Registration  Support 
Branch.  Registration  Division  (H7505C), 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  716. 
CM  «2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  703-557-4354. 
SUPIM-EMENTARY  INFORMATION:  Parasitic 
(parasitoid)  and  predatory  insects,  when 
intended  for  use  in  the  control  of  insect 
pests  in  food,  are  considered  pesticides 
and  are  subject  to  the  requirements  for 
tolerances  under  section  408  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  These  pesticides,  however, 
have  been  exempted  from  the 
registration  requirements  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended.  With  the 
cooperation  and  concurrence  of  USDA 
and  FDA,  EPA  is  proposing  to  exempt 
from  the  requirement  of  a  tolerance, 
insect  parasites  (parasitoids)  and 
predators  used  to  control  insects  pests 
of  stored  raw  whole  grains  such  as  com, 
small  grains,  rice,  soybeans,  peanuts, 
and  other  legumes  either  bulk  or 
warehoused  in  bags  where  these  insects 
are  not  expected  to  become  a 
component  of  food.  These  insects  may 
also  be  used  as  control  agents  in 
facilities  and  structures  used  for  such 
storage,  as  well  as  general  purpose  food 
storage  warehouses  for  disinfestation  of 
areas  not  accessible  to  standard  control 
measures  where  these  insects  do  not 
become  a  component  of  food. 

For  this  proposed  exemption,  it  should 
be  noted  that  EPA  is  responsible  for 
establishing  tolerances  or  exempting 
certain  pesticides  from  the  requirements 
of  a  tolerance.  FDA  is  responsible  for 
the  monitoring,  compliance  with,  and 
enforcement  of  established  tolerances. 
The  USDA,  Federal  Grain  Inspection 
Service,  is  responsible  for  the  inspection 


and  grading  of  grain  in  accordance  with 
U.S.  grain  standards  intended  to:  (1) 
Define  uniform  and  acceptable 
descriptive  terms  to  facilitate  trade  in 
grain:  (2)  provide  information  to  aid  in 
determining  grain  storeability;  (3)  offer 
users  of  such  standards  the  best 
possible  information  from  which  to 
determine  end  product  yield  and  quality; 
and  (4)  provide  the  framework 
necessary  for  the  markets  to  establish 
grain  quality  improvement  incentives. 

The  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  (FIFRA)  defines  "a 
pesticide"  in  section  2(u),  as  "(1)  Any 
substance  or  mixture  of  substances 
intended  for  preventing,  destroying, 
repelling,  or  mitigating  any  pest,  and  (2) 
any  substance  or  mixture  of  substances 
intended  for  use  as  a  plant  regulator, 
defoliant,  or  desiccant."  The  term  "pesf* 
is  in  turn  defined  as  "(1)  Any  insect, 
rodent,  nematode,  fungus,  weed,  or  (2) 
any  other  form  of  terrestrial  or  aquatic 
plant  or  animal  life  or  virus,  bacteria,  or 
other  micro-organism  (except  viruses, 
bacteria,  or  other  micro-organisms  on  or 
in  living  man  or  other  living  animal) 
which  the  Administrator  declares  to  be 
a  pest  under  section  25(c)(1),"  in  FIFRA 
section  2(t). 

EPA  issued  a  rule  (47  FR  23930;  June  2, 
1982)  which  exempted  parasitic  and 
predatory  insects  from  regulation  under 
FIFRA  section  25(b)(1).  It  was 
designated  as  40  CFR  162.5  and  later 
recodified  as  40  CFR  152.20(a).  As 
defined  in  the  regulation,  a  biological 
control  agent  means  "any  living 
organism  applied  to  or  introduced  into 
the  environment  to  control  the 
population  or  biological  activities  of 
another  life  form  which  is  considered  a 
pest  under  section  2(t)  of  FIFRA."  All 
biological  control  agents  are  exempted 
from  further  regulation  under  FIFRA,  in 
40  CFR  152.20(a)(3),  "except  (!) 
Eucaryotic  microorganisms,  including 
protozoa,  algae  and  fungi;  (ii) 
Procaryotic  microorganisms,  including 
bacteria;  and  (iii)  viruses." 

For  several  years,  parasitic  and 
predatory  insects  have  been 
experimentally  added  to  stored  grain  to 
evaluate  their  effectiveness  for  pest 
control.  In  the  interests  of  integrated 
pest  management  and  reduced 
dependence  on  chemical  controls, 
researchers  and  the  grain  storage 
industry  believe  the  use  of  biological 
control  agents  could  be  practical  and 
have  less  adverse  impact  on  human 
health  and  the  environment  than  the  use 
of  chemical  pest  control  agents,  such  as 
commonly  used  grain  fumigants. 
Furthermore,  since  the  use  of  biological 
control  agents  would  decrease  the 
amount  of  chemical  pest  control  agents 
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currently  in  use,  applicator/worker 
exposure  to  highly  toxic  materials  would 
be  reduced. 

The  predatory  and  parasitoid  insects 
that  are  the  subject  of  this  proposed  rule 
occur  naturally  in  many  parts  of  the 
United  States.  They  are  either  native  or. 
in  many  cases,  they  were  introduced  as 
chance  "residents"  on  pest  insects  that 
were  in  grain  shipments.  The  parasitoid 
insects  can  easily  be  carried  into  grain 
storage  from  the  field  if  the  pest  insect 
already  has  been  attacked  by  the 
parasitoid  in  the  field.  A  search  of 
available  data  bases  has  identitled  a 
number  of  citations  describing  the 
natural  occurrence  of  parasitoid  insects 
where  they  were  observed  and  studied 
in  grain  bins.  The  literature  search, 
using  as  key  words  the  names  of  genera 
of  the  parasitoids,  resulted  in  no 
citations  of  adverse  effects  on  humans 
or  animals  arising  from  eating  grain  in 
which  the  parasitoids  had  occurred. 

Biological  control  agents  can 
drastically  reduce  the  total  numbers  of 
primary  insect  pests  and  their  respective 
fragments  in  whole  grain.  Biological 
control  agents,  in  and  of  themselves,  do 
not  eat  or  damage  the  kernels  of  whole 
grain  or  infest  stored  commodities.  They 
attack  individuals  of  the  primary  pest 
species.  By  reducing  the  potentially  high 
numbers  of  pest  populations,  the 
ultimate  numbers  of  insects  and  insect 
parts  are,  in  effect,  reduced.  Due  to  the 
extremely  small  size  of  the  biological 
control  agents  and  the  fact  that  they  do 
not  physically  infest  grain,  they  are 
easily  removed  during  the  cleaning  of 
raw  grains  and  commodities. 

Typically,  raw  grain  undergoes  a 
thorough  cleaning  process  prior  to 
milling  or  processing  for  human 
consumption.  The  cleaning  is  performed 
to  remove  any  "foreign  matter," 
including  insects  and  insect  parts.  In 
cases  where  biological  control  agents 
are  used  as  a  pest  control  treatment  for 
stored  raw  grain,  cleaning  should  be 
considered  so  that  the  FDA  standards 
for  cleanliness  under  section  402  of  the 
FFDCA  are  met  prior  to  milling  or 
further  processing  for  human 
consumption.  Biological  control  agents 
used  in  this  manner  would  not  be 
expected  to  add  to  the  total  filth  load  on 
grain  intended  to  be  further  processed 
for  human  consumption.  There  is  no 
evidence  that  these  insects  will  increase 
fragment  counts  in  processed  products. 
Therefore,  the  biological  control  agents 
would  not  have  to  be  exempted  from 
FDA's  defect  action  levels. 

Currently,  the  Federal  Grain 
Inspection  Service  of  the  USDA  will 
assign  the  inspection  grade  of  "infested" 
to  grain  which  contains  a  prescribed 


number  of  living  insects  "injurious"  to 
the  grain.  Since  the  parasites  and 
predators  of  insect  grain  pests  are  not 
injurious  to  the  grain,  they  would  not 
contribute  to  an  evaluation  of 
"infested." 

EPA,  USDA,  and  FDA  are  not  aware 
of  any  adverse  human  health  effects 
associated  with  the  use  of  parasites  and 
predators  of  insect  pests  of  stored  grain 
including  those  used  for  seed  or  animal 
feed  purposes.  Human  dietary  exposure 
to  these  biological  pesticides  is  expected 
to  be  negligible  since  they  are  generally 
removed  from  the  grain  during  the 
cleaning  processes.  However,  EPA  is 
herewith  requesting  comments  relative 
to  human  health  effects  that  might  result 
from  the  use  of  these  biological  control 
agents. 

It  is  generally  very  difficult  to  identify 
truly  effective  biological  control  agents. 
The  uniqueness  of  this  situation,  i.e., 
stored  grain,  makes  it  unlikely  that 
alternative  forms  of  biological  control 
will  be  identified  in  the  near  future. 
However,  the  grain  industry  will  become 
less  dependent  upon  chemical  controls 
(primarily  fumigants)  as  these  sorts  of 
biological  controls  become  more  widely 
available.  Therefore,  EPA  specifically 
requests  public  comment  regarding  the 
organisms  herewith  to  be  exempted 
f.'om  the  requirements  of  a  tolerance. 
EPA  seeks  to  determine  if  there  are 
appropriate  additional  organisms  that 
should  be  considered  for  this  rule. 

Based  on  the  above  information,  and 
in  the  interest  of  improved  worker 
safety  as  well  as  effective  grain  pest 
control,  EPA  believes  that  tolerances  for 
parasitic  (parasitoid)  and  predatory 
insects  of  grain  pest  species  of  insects 
are  not  necessary  to  protect  human 
health  and  therefore  proposes  to  exempt 
them  from  the  requirements  of 
tolerances  under  FFDCA  section  408. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (OPP-300222).  All 
written  comments  will  be  available  in 
the  Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12991. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 


establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  27. 1990 

Linda ).  Fisber, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180-1  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  US  C  346a  and  371 

2.  In  subpart  D.  new  §  1801101  is 
added,  to  read  as  follows: 

§  180.1 101    Parasitic  (parasttoW)  and 
predatory  Insects;  exemption  from  the 
requirement  of  a  tolerance. 

Parasitic  (parasitoid)  and  predatory 
insects  are  exempted  from  the 
requirement  of  a  tolerance  for  residues 
when  they  are  used  in  accordance  with 
good  agricultural  and  pest  control 
practices  to  control  insect  pests  of 
stored  raw  whole  grains  such  as  com, 
small  grains,  rice,  soybeans,  peanuts, 
and  other  legumes  either  bulk  or 
warehoused  in  bags  where  these  insects 
are  not  expected  to  become  a 
component  of  food.  These  insects  may 
also  be  used  as  control  agents  in 
facilities  and  structures  used  for  such 
storage,  as  well  as  general  purpose  food 
storage  warehouses  for  disinfestation  of 
areas  not  accessible  to  standard  control 
measures  where  these  insects  do  not 
become  a  component  of  food.  For  the 
purposes  of  this  rule,  the  parasites 
(parasitoids)  and  predators  are 
considered  to  be  species  of 
Hymenoptera  in  the  genera 
Trichogramma.  Trichogrammatidae; 
Bracon,  Braconidae:  Venturia. 
Mesostenus.  Ichneumon'dae; 
Anisopteromalus.  Choetospila, 
Lariophagus.  Dibracbys.  Habrocytus. 
Pterowalus.  Pteromalidae: 
Cephalonomia.  Holepyris.  Laelius, 
Bethylidae;  and  of  Hemiptera  in  the 
genera  Xylocons.  Lyctocoris.  and 
DufourieJlus,  Anthocoridae. 

[FR  Doc.  91-28  Filed  1-2-91;  8:45  am) 
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"^^      DEPARTMENT  OF  AGRICULTURE 
Forest  S«rvic« 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Subsistence  Take  of  FisD  and  Wildlife 
on  Public  Lands  In  Alaska;  Final  Rural 
and  Non-Rural  Determinations 

agency:  Forest  Service,  L'SDA,  Fish  and 

Wildlife  Service,  interior. 

AcnoM:  Notice.  

summary:  This  notice  by  the  Federal 

Subsistance  Board  (Board),  on  behalf  of 
the  Department  of  Agriculture  and 
Department  of  the  Interior  land 
managing  agencies  in  Alaska, 
announces  the  final  delerminations  of 
"rural"  and  "non-rural"  are<i9  and 
rxjnimunities  in  accordance  with  the 
procedures  described  in  'Temporary 
Subsistence  Management  Regulations 
For  Pi:blic  Lands  in  Alaska"  published 
in  the  Federal  Register  (55  FR  27114)  on 
lii.ne29,  1990. 

DATES:  These  determinations  are 
effective  as  of  |anuary  1,  1991.  The 
determinations  constitute  an  action  of 
the  Board,  subject  to  requests  for 
reconsideration  under  the  procedures 
outlined  in  36  CFR  242.18  and  50  CFR 
100.18;  the  last  day  for  filing  such  a 
request  for  reconsideration  of  these 
dele.Tiiinations  is  February  14. 1991. 

ADDRESSES:  Appeals  should  be 
addressed  to  the  Chairman,  Federal 
Subsistence  Board,  c/o  U.S.  Fish  and 
Wildlife  Service,  attn:  Richard 
Pospahala,  1011  E.  Tudor  Road. 
Anchorage,  Alaska  99503. 
FOR  FURTXER  INFORMATION  CONTACT: 
Richard  Pospahala.  US.  Fish  and 
Wiidhfe  Service,  1011  E.  Tud  t  Road, 
Anchorage.  Alaska  99.503;  telephone 
IW7)  267-1461. 


SUPPtEMCWTARY  INFORMATION:  Title  VIII 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  (18  U.S.C. 
3111-3126)  requires  the  Secretaries  of 
Agnculture  and  the  Interior  to 
implement  a  program  to  grant  preference 
in  favor  of  subsistence  uses  of  fish  and 
wildlife  on  public  lands  unless  the  State 
of  Alaska  implements  a  subsistence 
program  consistent  with  ANlLCA's 
requirements.  The  State  of  Alaska  had 
such  a  program  that  was  found  by  the 
Department  of  the  Intenor  to  be 
consistent  with  ANILCA.  In  December 
1989,  however,  the  Alaska  Supreme 
Court  ruled  in  McDowell  v.  State  of 
Alaska  that  the  rural  limitation  in  the 
State  subsistence  definition,  which  is 
required  by  ANILCA,  violates  the 
Alaska  Constitution.  The  Court  stayed 
the  effect  of  the  decision  until  July  1, 
1990. 

As  a  result  of  the  decision,  the 
Departments  of  Agriculture  and  the 
Interior  were  required  to  take  over 
implementation  of  title  VIII  of  ANILCA 
on  public  lands  on  |uly  1, 1990.  Federal 
subsistence  management  would  impact 
the  subsistence  use  of  fish  and  wildlife 
resources  on  public  lands  in  Alaska 
managed  by  the  Fish  and  Wildlife 
Service.  National  Park  Sei^ice,  Bureau 
of  Land  Management.  Bureau  of  Indian 
Affairs,  Forest  Service.  Air  Force,  Army 
and  various  other  Federal  land 
managing  agencies. 

The  Board,  as  the  managing  entity, 
started  by  publication  in  the  Federal 
Register  (55  FR  40897)  on  October  5, 
1990,  the  process  of  collecting  public 
comments  relating  to  a  number  of  issues 
on  subsistence  management  on  public 
lands,  including  the  niral  determination 
process.  Again  on  November  23, 1990  (55 
FR  48877),  the  Board  published  Notices 
in  the  Federal  Re^ster  explaining  the 
proposed  Federal  process  for  making 
rural  determinations,  the  criteria  to  be 
used  and  the  application  of  those 
criteria  in  preliminary  determinations. 
Public  meetings  were  then  held  in  some 
56  communities  throughout  Alaska, 
specifically  to  solicit  comments  on  the 
Federal  Subsistence  Program,  including 
rural  determinations.  The  period  for 
submitting  comments  on  rural 
determinations  closed  on  December  10, 
1990.  In  addition  to  comments  in  the 
public  meetings  attended  by  some  1,670 
persons,  the  Board  received  a  total  of 
140  written  comments  from  34 
governmental  entities,  33  comments 


from  organizations  and  73  comments 
from  individuals  during  the  comment 
period. 

The  definition  of  rural  is,  perhaps,  the 
key  element  in  the  regulations.  The  term 
rural"  was  not  defined  in  ANILCA.  The 
Ninth  Circuit  Court  of  Appeals  ruled  in 
1988  that  the  rural  definition  in  the 
State's  1988  subsistence  law  was  not 
consistent  with  ANILCA  and  the 
common  meaning  of  the  term  rural.  The 
legislative  history  of  ANILCA  provides 
some  insight.  Senate  Report  96-413 
identified  Anchorage,  Juneau.  Fairbanks 
and  Ketchikan  as  examples  of  non-rural 
communities  in  1980  and  Barrow. 
Kotzebue.  Nome,  Bethel  and  Dillingham 
as  examples  of  rural  communities.  It 
further  states  that  the  rural  nature  of 
such  communities  is  not  a  static 
condition  and  can  change. 

Analysis  of  Comments 

(a)  Several  people  commented  that 
they  felt  the  ANILCA  subsistence 
preference  for  rural  residents  of  Alaska 
was  unconstitutional  and  objected  to  the 
establishment  of  regulations  which 
allow  for  rural  subsistence  priority. 
Several  comments  called  for  an 
amendment  to  ANILCA.  | 

The  Departments  of  the  Interior  and 
Agriculture  have  no  authority  to  make 
such  an  interpretation  since  the  rural 
priority  is  a  provision  of  Federal  law. 
Only  Congress  may  amend  a  law,  l!ntil 
such  time  as  the  law  is  changed,  the 
Federal  government  must  provide  a 
subsistence  priority  to  rural  Alaskan 
residents  for  use  of  fish  and  wildlife 
resources  on  public  lands. 

(b)  A  large  number  of  commentors  fell 
that  all  Alaskans  should  receive  equal 
treatment  and  access  to  subsistence 
resources. 

Title  VIII  of  ANILCA  specifies  that 
rural  Alaska  residents  must  be  afforded 
a  priority  for  subsistence  use  of  fish  and 
wildlife  resources  on  public  lands. 

(c)  Some  comments  addressed  the 
issue  of  granting  subsistence  preference 
based  on  individual  circumstances 
rather  than  by  community  or  area. 

Although  not  addressed  in  the  Act.  the 
legislative  history  cleariy  indicates  the 
rural/non-rural  determinations  are  to  be 
made  on  a  community  or  area  basis  and 
not  on  the  basis  of  individual 
circumstance.  The  record  also  indicates 
that  the  designation  of  communities  may 
change  over  time. 
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(d)  Some  commentors  believed  that 
the  location  of  one's  residence  or  the 
size  of  the  community  was  not 
indicative  of  life  style  and  the  need  for 
subsistence  resources. 

It  is  recognized  that  many  urban 
residents  utilize  wild  resources  as  part 
of  their  diet;  however,  as  defined  by 
Congress,  "subsistence'  applies  to  the 
customary  and  traditional  usage  of  fish 
and  wildlife  by  rural  resider^ts.  We 
agree  that  population  estimates  are  not 
the  only  component  which  should  be 
used  to  define  the  character  of  a 
community.  However,  they  are  an 
important  characteristic.  The  Ninth 
Circuit  Court  of  Appeals  in  Kenaitze 
Indian  Tnbe  v  State  of  Alaska  found  the 
State's  definition  of  rural  to  not  be  in 
accordance  with  ANILCA.  The  State 
definition  relied  totally  on 
socioeconomic  characteristics.  The 
Court  went  on  to  state  "the  term  rural  is 
not  difficult  to  understand  *  *  *  it  refers 
to  areas  of  the  country  that  are  sparsely 
populated."  It  give  examples  of  existing 
Federal  agency  use  where  a  base 
population  figure  is  2.500  and  a  set  of 
community  characteristic  variables  are 
used  to  allow  the  population  of  the 
community  to  exceed  the  2.500  level  and 
still  be  rural  if  the  characteristics  so 
indicated. 

(e)  Many  commentors  felt  that  a 
subsistence  priority  should  be  based  on 
end  as  indicated  by  income  level. 

Many  individuals  may  need 
assistance  of  various  types.  Congress 
did  not  include  dependence  as  part  of  its 
subsistence  definition  in  Section  803  of 
ANILCA.  In  contrast.  Section  804  of 
ANILCA  does  include  dependency  on 
the  resource  and  a  criterion  for 
implementing  subsistence  priority. 

(f)  Some  commentors  believe  that 
being  located  on  the  road  system  should 
be  used  as  a  basis  for  making  the  rural/ 
non-rural  deterrrination. 

The  Board  bel'eves  that  although 
being  located  on  the  road  system  might 
be  an  indicator  of  non-rural  status,  the 
road  system  is  not  in  and  of  itself  the 
priman-  determ.inant  for  dividing  rural 
and  non-rural  communities.  A  much 
better  primary  characteristic  is  that  of 
population. 

(g)  Many  commentors  felt  that  Alaska 
Natives,  no  matter  where  they  live, 
should  be  afforded  a  subsistence 
priority;  others  disagreed. 

Under  ANILCA,  a  subsistence  priority 
on  Federal  lands  is  to  be  provided  only 
to  rural  Alaska  residents  regardless  of 
ethnic  background,  meaning  that 
Natives  and  non-Natives  in  rural  areas 
only  will  receive  this  preference. 
Likewise,  since  ANILCA  specifies  rural 
residents,  those  individuals  living  in 
non-rural  areas,  even  if  they  are 


Natives,  do  not  quahfy  for  a  subsistence 
preference. 

(h)  Many  commentors  spoke  to  a 
history  of  fish  and  wildlife  use  and 
customary  and  traditional  practices, 
desiring  that  a  preference  be  based  on 
those  grounds. 

We  agree  that  the  use  of  natural 
resources  are  important  to  the  social 
and  cultural  well  being  of  many 
communities  throughout  Alaska.  There 
is  sharing  of  these  resources  in  every 
community  in  Alaska,  even  Anchorage. 
The  question  is  to  what  extent  does  this 
take  place  in  a  community.  A  decision  to 
consider  any  Alaska  community  non- 
rural  will  not  prohibit  those  residents 
from  taking  wild  resources.  It  will  mean 
that  in  times  of  fish  and  game  scarcity 
on  land,  and  waters  included  in  the 
Federal  subsistence  program,  they  will 
not  have  a  priority  use  of  those 
resources. 

(i)  Some  commenlers  felt  that  to 
qualify  for  a  subsistence  priority,  a 
person  should  meet  certain  residency 
requirements. 

A  subsistence  user  must  be  an 
Alaskan  resident  and  ehgible  to 
purchase  a  resident  hunting,  fishing  or 
trapping  license. 

(j)  Many  comments  related 
specifically  to  the  proposed  non-rural 
classification  for  Sitka.  These  included 
comments  addressing: 

1.  Incorrect  comparison  of  the  7.000 
population  level  with  the  1988 
population  of  the  Sitka  City/ Borough 
(8257)  because  Sitka  has  unified  its  city 
and  borough  boundaries.  Thus,  the 
Board  should  either  compare  the  1980 
Ketchikan  Borough  populaUon  (11,316) 
to  the  1988  Sitka  Borough  population 
(8257)  or  compare  the  1980  Ketchikan 
City  population  (7200)  to  the  1988 
population  residing  within  the  pre-city/ 
borough  unification  Sitka  City  limits. 

After  evaluating  public  comments  and 
reexamining  community  characteristics, 
it  became  clear  that  Sitka  possesses 
both  rural  and  non-rural  characteristics; 
therefore,  the  Board  has  determined 
Sitka  to  be  rural  for  the  purposes  of 
subsistence  on  Federal  lands. 

2.  The  fish  and  game  har\  est 
information  for  Sitka,  obtained  from  the 
Tongass  Resource  use  Cooperative 
Study,  isn't  accurate  because  of  the 
survey  methodology.  The  survey 
employed  a  telephone  sampling 
technique  in  Sitka  while  household 
interv  iews  were  used  in  the  rest  of  the 
communities  sampled. 

The  Study  methodology  is  valid  and  it 
is  the  best  data  available.  The  Study 
does  show  very  close  correlation  with 
an  earlier  study  conducted  by  the 
Alaska  Department  of  Fish  and  Game. 
Also,  a  comparison  of  the  harvest  rates 


of  Kodiak  (a  community  where 
household  studies  have  been  done  and 
with  very  similar  characteristics)  and 
Sitka  shows  very  similar  rates  and  adds 
credibility  to  the  Si'ka  data. 

3.  If  Congress  intended  communities 
greater  than  7.000  to  be  non-rural  why 
did  they  not  identify  Sitka  City,  with  a 
1980  population  of  7.800.  as  non-rural. 

The  Senate  report  only  identifies 
examples  of  non-rural  and  rural 
communities  to  be  used  as  gui'^elines  by 
the  administering  entity.  The  list  is  not 
intended  to  be  all  inclusive  For 
example,  not  all  communities  which  are 
obviously  rural  were  mentioned  Only 
Dillingham.  Bethel  Nome,  Kotztb-ie.  and 
Barrow  were  listed  as  examples  of  rural 
communities.  Because  cf  the  borderline 
nature  of  Sitka  and  because  of  extensive 
public  testimony  indicating  rural 
characteristics,  the  Boanl  designated 
Sitka  as  rural. 

4.  Another  way  of  denning  rural 
communities  is  to  use  a  population 
density  approach. 

This  is  a  very  misleading  approach 
when  some  communities  have  a  unified 
City /Borough  boundary  and  other 
communities  do  not.  I's-ng  this  approach 
according  to  the  Sitka  position  paper 
would  show  that  Ketchikan  has  had  a 
density  of  91  persons/square  mile  in 
1980  while  Sitka  has  a  density  of  2.8 
persons/square  mile  in  1988.  This  is  very 
misleading.  The  unified  Sitka  City/ 
Borough  had  a  1988  p.opulation  of  8.257 
people.  The  City/Boiough  boundarj- 
covers  4,710  square  miles.  However, 
approximately  95%  of  the  people  live  in 
a  core  area  of  approximattly  30  square 
n\iles.  By  way  of  comparison  the 
Municipahty  of  Anchorage  only  covers 
1.958  square  miles. 

5.  The  Sitka  economy  is  seasonal  It  is 
based  on  the  seafood,  forest  products 
and  tourism  industries  as  well  as 
government  employment.  The  first  thrte 
are  seasonal  as  is  even  government 
employment  to  some  extent.  Thus 
indicating  a  rural  nature.  In  addition. 
Sitka's  unemployment  rate  and  taxable 
income  level  indicated  it  is  rural. 

All  of  the  above  factors  are  very 
similar  when  Sitka  is  compared  to 
Ketchikan.  The  economy  of  Ketchikan  is 
also  based  on  the  seafood,  timber 
products  and  tourism  industries  as  well 
as  government  employment.  In  addition, 
the  taxable  income  and  em.plcyment 
rates  are  very  similar  between  the  two 
communities. 

(k)  Many  comm.ents  related 
specifically  to  the  proposed  non-rural 
classification  for  Saxmen  These 
included  comments  addressing: 

1.  The  use  of  subsistence  resources  is 
being  very  important  to  the  social  and 
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cultural  well  being  of  Saxmai.  residents. 
This  should  be  an  important  criterion  to 
be  considered  when  determining 
whether  a  community  is  rural  or  not. 

We  agree  that  the  use  of  natural 
rpsources  is  important  to  the  social  and 
cultural  well  being  of  many  communities 
throughout  Alaska.  There  is  sharing  of 
these  resources  in  every  community  in 
Alaska,  even  Anchorage.  Because  of  the 
overriding  socioeconomic  and  cultural 
characteristics  of  Saxman, 
differentiating  it  from  Ketchikan,  the 
Board  determined  Saxman  to  be  a  rural 
community. 

2.  Saxman  is  a  rural  community 
because  of  its  character  composition 
and  personality  not  because  of  the 
number  of  people  living  there. 

Saxman  possessess  both  rural  and 
non-rural  characteristics;  therefore, 
based  on  extensive  public  testimony,  the 
Board  has  determined  Saxman  to  be 
rural  for  the  purposes  of  subsistence  on 
Federal  lands. 

(1)  A  few  comments  related 
specifically  to  the  proposed  non-rural 
classification  for  Kodiak.  These 
included  comments  relating  to  the  high 
use  of  fish  and  game  resources. 

After  evaluating  public  comments  and 
reexamining  community  characteristics, 
it  became  clear  that  Kodiak  possesses 
both  rural  and  non-rural  characteristics. 
Therefore,  because  of  the  borderline 
nature  of  Kodiak  as  evidenced  by 
extensive  public  testimony,  Kodiak  has 
been  determined  to  be  a  rural 
community  for  the  purposes  of  Federal 
subsistence  management. 

(m)  Some  individuals  commented, 
asking  that  certain  other  specified 
communities  be  considered  "rural". 
either  continuing  the  State's  prior 
designation  or  asking  the  Federal 
government  to  change  a  prior  State  non- 
rural  designation.  Many  of  these 
individuals  pointed  out  a  traditional  use 
of  the  resources. 

The  level  of  past  use  is  just  one 
characteristic  that  is  used  only  to 
modify  a  preliminary  determination 
based  on  population  level.  Additionally, 
the  level  of  past  use  is  based  on 
community-wide  data,  not  on  individual 
or  single  family  history. 

Federal  Subsistence  Management 
Program — Rural/ Non-rural 
Determination  Process 

The  Federal  government  recognized 
that  communities  of  the  same  size  may 
vary  greatly  in  character  for  a  variety  of 
reasons.  Therefore,  no  single  population 
number  adequately  serves  as  a  dividing 
line  between  rural  and  non-rural 
communities.  Before  examining 
community  characteristics  communities 
that  are  socially  and  economically 


integrated  were  aggregated.  The  criteria 
used  to  determine  if  communities  are 
socially  and  economically  integrated 
includes:  (1)  Do  15%  or  more  of  the 
working  people  commute  from  one 
community  to  another:  (2)  do  they  share 
a  common  school  district;  (3)  are  daily 
or  semi-daily  shopping  trips  made.  The 
aggregation  criteria  were  developed  by 
working  with  the  Institute  of  Social  4 
Economic  Research,  the  Alaska 
Department  of  Labor  and  the 
Municipality  of  Anchorage. 

Communities  were  aggregated 
according  to  these  criteria;  the 
population  for  the  community  or  area 
was  determined;  and  preliminary  rural/ 
non-rural  screening  of  communities 
began.  The  process  to  determine  rural 
was  designed  to  incorporate  the 
common  meaning  of  rural  and  is  based 
on  two  rebuttable  presumptions  as 
described  below.  A  community  or  area 
of  less  than  2,500  population  is  deemed 
rural  unless  it  exhibits  characteristics  of 
a  non-rural  nature  or  area  or  is  part  of 
an  urbanized  area.  1  he  number  2,500 
was  selected  because  it  is  the  figure 
used  by  the  U.S.  Census  Bureau  to 
divide  rural  from  non-rural.  A 
community  between  2.500  and  7,000 
bears  no  presumption  as  to  its  rural  or 
non-rural  status.  Some  communities  that 
fall  in  this  population  range  may  have 
rural  characteristics. 

Communities  7.000  or  greater  in 
population  are  presumed  to  be  non- 
rural.  The  7,000  population  level  was 
chosen  because  Ketchikan,  the  smallest 
of  the  non-rural  communities  mentioned 
in  the  Senate  report,  was  approximately 
that  size  when  ANILCA  was  passed  and 
consequently  is  an  indicator  of 
Congressional  intent.  Communities  in 
Alaska  can  approach  and  may  rarely 
exceed  a  population  level  of  7,000  and 
still  be  rural  in  character. 

This  definition  and  process  recognizes 
that  population  alone  is  not  the  sole 
indicator  of  a  rural  or  non-rural 
community.  This  Hexibility  is  consistent 
with  approaches  other  Federal  agencies 
have  used  to  determine  if  communities 
are  rural.  Indicators  which  the  Federal 
Subsistence  Board  evaluates  to  decide  if 
a  community  is  rural  or  non-rural  in 
character  are:  use  of  fish  and  game; 
development  and  diversity  of  the 
economy,  community  infrastructure. 
Iransportation,  and  educational 
institutions. 

Use  of  fish  and  game  includes  the 
variety  of  species  used  per  household, 
the  participation  of  households  using 
subsistence  resources  (percent  of 
households  in  community),  and  the  level 
of  harvest  based  on  the  average  pounds 
per-capita  consumed.  The  economy  of 
an  area  was  considered  to  include 


whether  employment  was  considered 
high,  moderate,  low,  seasonal  or  year- 
round:  the  unemployment  rate;  and  1985 
average  taxable  income  level,  the      | 
diversity  of  services  within  the 
community  or  area,  and  the  cost  of  food 
index.  , 

Community  Infrastructure  as  a       I 
measure  of  urban  development  (based 
on  the  fact  that  electricity  costs  are 
normally  lower  in  urban  areas  versus 
rural  areas)  included  the  1988  average 
cost  of  electricity  per  kilowatt  hour. 
Transportation  included  the  variety  and 
means,  the  predominate  methods  and 
the  number  of  miles  of  road  system. 
Evaluation  of  educational  institutions 
included  the  level  of  education  provided 
in  a  community. 

The  community  characteristics  were 
developed  through  coordination  with  the 
Alaska  Department  of  Labor,  Alaska 
Department  of  Revenue,  the  Institute  of 
Social  and  Economic  Research,  the 
Alaska  Department  of  Commerce  and 
Economic  Development,  the  Alaska 
Department  of  Fish  &  Game  and  the 
Alaska  Energy  Authority. 

The  following  communities/areas 
have  been  determined  by  the  Board  to 
be  non-rural.  Communities  which  are 
grouped  (below)  are  considered  to  be 
socially  and  economically  integrated. 
All  communities  or  areas  not  listed  are 
determined  to  be  rural. 

Non-Rural  Communities/Areas  in 
Alaska  for  the  Determination  of 
Subsistence  Priorities 

Municipality  of  Anchorage 
Kenai  Area  (including  Kenai,  Soldotiia, 
StcHing,  Nikiski,  Salamatof, 
Kalifonsky,  Kasilof  and  Clam  Gulch) 
Wasilla  Area  (including  Palmer. 
Wasilla,  Sutton,  Big  Lake,  Houston 
and  Bodenberg  Butte)  , 

Fairbanks  North  Star  Borough  I 

Juneau  Area  (including  Juneau.  West 

Juneau  and  Douglas) 
Ketchikan  Area  (including  Clover  Pass, 
North  Tongass  Highway,  Ketchikan 
East,  Mountain  Pass,  Herring  Cove, 
Saxman  East,  and  parts  of  Pennock 
Island) 
Homer  Area  (including  Homer,  Anchor 

Point,  Kachemak  City  and  Fritz  Creek) 
Seward  Area  (including  Seward  and 

Moose  Pass) 
Valdoz  Area,  Valdez 
Adak 

Title  VIII  allows  for  reasonable 
regulations  to  provide  access  and  to 
protect  the  viability  of  all  wild 
renewable  resources.  The  protection  of 
wild  renewable  resources  and  the 
opportunity  to  utilize  those  resources  on 
public  lands  by  rural  Alaskan  residents 
for  subsistence  purposes  are  of 
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paramount  importance  to  the  Federal 

government  and  to  the  public  as  a 

whole. 

Curtis  V.  McV««, 

Chairman.  Federal  Subsistence  Board. 
Df'parlment  of  the  Interior. 

Michael  A.  Barton, 

Rri;ional  Forester.  USDA— Forest  Service. 

[FR  Doc.  91-11  Filed  1-2-91;  B:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Telecommunication*  Equipment 
Technical  Advisory  Commmee; 
Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisor>' 
Committee  will  be  held  January  30, 1991, 
9:30  a.m..  in  the  Herbert  C.  Hoover 
Building,  room  1629, 14th  & 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to 
telecommunications  and  related 
equipment  and  technologj'. 

Agenda 

Genera!  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Approval  of  minutes. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Report  on  status  of  Core  List  3 
(Telecommunications). 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff.  OTPA/BXA.  room  1600.  U.S. 
Department  of  Commerce.  14th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20230. 


The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990.  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552b{c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(8)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  December  2a  1990. 
Betty  Anne  FerreU. 

Director.  Technical  Advisory  Committee  Unit. 
[FR  Doc.  91-52  Filed  1-2-91;  8:45  am) 
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International  Trade  Administration 

[A-588-019] 

Cyanuric  Add  and  Its  Ct>loi1nated 
Derivatives  From  Japan;  Preliminary 
Results  of  AntiDumping  Duty 
Administrative  Reviews,  and  Intent  to 
Revoke  on  Trlct^loro  isocyanuric  Add 
and  to  Revoke  In  Part  on  Dichloro 
Isocyanurates. 

agency:  International  Trade 

Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  Preliminary  results  of 
antidumping  duty  administrative 
reviews,  and  intent  to  revoke  on 
trichloro  isocyanuric  acid  and  to  revoke 
in  part  on  dichloro  isocyanurates. 

summary:  In  response  to  requests  by 
both  the  petitioner  and  respondents,  the 
Department  of  Commerce  has  conducted 
administrative  reviews  of  the 
antidumping  duty  orders  on  cyanuric 
acid  and  its  chlorinated  derivatives  from 
Japan.  The  reviews  cover  two 
manufacturers/exporters  of  this 
merchandise  to  the  United  States, 
Nissan  Chemical  Industries,  Ltd..  and 
Shikoku  Chemicals  Corporation,  and 
two  consecutive  annual  periods  from 
April  1.  1987  through  March  31. 1989.  for 
the  order  on  cyanuric  acid,  and  from 
April  1. 1987  through  November  20. 1988. 


for  the  orders  on  dichloro  isocyanurates 
("DCA")  and  trichloro  isocyanuric  acid 
(  TCA "l.Tl  also  covers  the  two  trading 
companies  through  which  the 
respondents  sell  in  the  United  States, 
Mitsubishi  Corporation  and  Toyo  Menk^ 
Kaisha.  Ltd.  We  published  a  tentative 
determination  to  revoke  the  orders  on 
DCA  and  TAG  on  November  21. 1988. 

Our  reviews  indicate  zero  or  de 
minimis  weighted-average  dumping 
margins  for  Nissan  Chemical  Industries 
for  DCA  and  TCA  for  both  review- 
periods.  They  also  indicate  the  existence 
of  dumping  margins  for  Shikoku 
Chemicals  Corporation  for  DCA  for  both 
review  periods,  and  either  zero  or  de 
minimis  weighted-average  dumping 
margins  for  TCA  for  the  review  periods. 
As  a  result  of  our  reviews,  we  intend 
to  revoke  the  order  in  its  entirety  on 
TCA,  and  to  revoke  the  order  on  DCA 
only  with  respect  to  Nissan  Chemical 
Industries.  Because  we  found  margins 
on  DCA  with  respect  to  Shikoku 
Chemicals  Corporation,  we  do  not 
intend  to  revoke  the  order  on  DCA  with 
respect  to  Shikoku. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results 
and  intent  to  revoke  in  part. 
EFFECTIVE  DATE:  January  3, 1991 
FOR  FURTHER  IMFORMATIOH  CONTACT 
Fred  Baker  or  Robert  Marenick.  Office 
of  Antidumping  Compliance. 
International  Trade  Administration.  U.S, 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  388-5255, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  7, 198a  the  Department  of 
Commerce  ("the  Department") 
published  a  notice  of  "Opporiunity  to 
Request  an  .Administrative  Review"  (53 
FR  11540)  of  the  antidumping  duty 
orders  on  cyanuric  acid  and  its 
chlorinated  derivatives  from  Japan  (49 
FR  18148;  April  27, 1984).  On  April  29, 
1988.  the  petitioner.  Monsanto  Company. 
and  respondents,  Shikoku  Chemical 
Corporation  and  Nissan  Chemical 
Industries,  Ltd..  requested 
administrative  reviews  of  the 
antidumping  duty  orders.  We  initiated 
the  reviews,  covering  the  period  April  1. 

1987  through  March  31.  1988,  on  May  23. 

1988  (52  FR  18324).  We  published  a 
tentative  determination  to  revoke  the 
orders  on  DCA  and  TCA  on  November 
21. 1988  (53  FR  46896) 

On  March  31. 1989.  the  Depariment 
published  a  notice  of  "Opporiunity  to 
Request  and  Administrative  Review"  (54 
FR  13211)  of  the  antidumping  duty  order 
on  cyanuric  acid  and  its  chlorinated 
derivatives  from  Japan  (49  FR  18148; 
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April  27, 1984)  for  the  period  April  1. 
1988  through  March  31, 1989.  for  the 
order  on  cyanuric  acid,  and  for  the 
period  April  1, 1988  through  November 
20, 1988,  for  the  orders  on  DCA  and 
TCA.  On  April  28, 1989,  the  petitioner. 
Monsanto  Company,  requested  an 
administrative  review  of  the 
antidumping  duty  orders  for  these 
periods.  We  initiated  the  reviews  on 
May  24, 1989  (54  FR  22465).  The 
Department  has  now  conducted  the 
administrative  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Tariff  Act").  The 
final  results  of  the  last  administrative 
review  were  published  in  the  Federal 
Register  on  January  18. 1990  (55  FR 
1600). 

Scope  of  the  Reviews 

Imports  covered  by  the  reviews  are 
shipments  of  cyanuric  acid  (also  known 
as  isocyanuric  acid)  and  its  chlorinated 
derivatives,  DCA  and  TCA,  used  in  the 
swimming  pool  trade.  We  have 
categorized  the  merchandise  as  cyanuric 
acid.  DCA.  and  TCA,  which  we  consider 
to  be  separate  classes  or  kinds  of 
merchandise.  These  products  are  sold  in 
three  basic  consistencies;  powder, 
granular,  and  tablet.  During  the  review 
period,  such  merchandise  was 
classifiable  under  item  425.1050  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  ("TSUSA").  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  System 
( "HTS")  item  2933.69.50.50.  The  TSUS 
and  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

The  review  covers  shipments  of 
cyanuric  acid  and  its  chlorinated 
derivatives  from  Skikoku  Chemicals 


Corporation  ("Shikoku").  Nissan 
Chemical  Industries  ("Nissan"), 
Mitsubishi  Corporation  and  Toyo  Menka 
Kaisha,  Ltd.,  and  two  consecutive 
periods  from  April  1, 1987  through 
March  31. 1989,  for  the  order  on  cyanuric 
acid,  and  from  April  1, 1987  through 
November  20,  1988,  for  the  orders  on 
DCA  and  TCA.  The  review  does  not 
rover  cyanuric  acid  manufactured  by 
Nissan  because  Nissan  was  exempted 
from  the  order  on  cyanuric  acid.  During 
the  review  periods  Nissan  exported  all 
of  its  merchandise  subject  to  the  order 
through  Toyo  Menka  Kaisha,  Ltd..  and 
Shikoku  exported  all  of  its  merchandise 
covered  by  the  order  through  Mitsubishi 
Corporation. 

United  Slates  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the  packed 
f  o.b.  or  c.i.f.  price  from  the 
manufacturers  to  the  unrelated  Japanese 
trading  firms  in  Japan  because  the 
manufacturers  knew  that  the 
merchandise  was  de  :tined  for  the 
United  States  at  the  time  of  sale.  We 
made  adjustments,  where  applicable,  for 
foreign  inland  freight,  brokerage  and 
handling,  and  insurance.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price 
as  defined  in  section  773  of  the  Tariff 
/\c\,  since  there  were  sufficient  sales  of 
surh  or  similar  merchandise  in  the  home 
market. 

Home  market  price  was  based  on  the 
packed,  delivered  price  to  unrelated 
purchasers  in  the  home  market, 
exclusive  of  the  trading  companies 


Mitsubishi  Corporation  and  Toyo  Menka 
Kaisha,  sales  to  which  form  the  basis  of 
United  States  price  (see  above).  We 
made  adjustment,  where  applicable,  for 
inland  freight,  insurance,  competitive 
discounts,  rebates,  advertising  and 
promotion,  and  differences  in  credit  and 
packing  expenses. 

We  revised  Shikoku's  home  market 
domestic  packing  expense  to  exclude 
those  expenses  attributable  to  the  tablet 
form  of  the  product. 

Shikoku  claimed  an  adjustment  for 
certain  rebates  given  in  the  home 
market  that  were  based  on  changes  in 
the  dollar/yen  exchange  rate  that 
occurred  throughout  the  review  period. 
At  verification  we  determined  that  these 
rebates  were  given  to  home  market 
customers  of  granular  chlorinated 
derivatives  when  the  company 
determined  that  significant  changes  in 
the  exchange  rate  would  result  in 
dumping  margins  on  its  United  States  - 
sales.  There  is  no  formula  or  "trigger 
mechanism"  for  determining  when  to 
(•rant  this  rebate,  nor  any  written  policy 
explaining  the  rebate.  Home  market 
customers  are  aware  through  past 
practice  that  such  rebates  may  be  given 
but  do  not  know  precisely  how  any 
reb.ile  will  be  calculated  on  any  specific 
sale.  Because  the  terms  and  conditions 
are  not  fixed  or  known  with  certainty  on 
or  prior  to  the  date  of  sale,  we  do  not 
consider  the  rebate  to  be  directly  related 
to  the  sales  under  consideration,  and 
therefore  we  denied  this  claim. 

No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Reviev\s 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist: 


Manutactiirer.  exporter 


Product 


Nissan  Oemicallndustnes,  Ltd. ' 


Nissan  Chenitcal  Industries.  Ltd. /Toyo  Menka  Kaisha  ' . 


Shikoku  Cheniicals  Corporation . 


SMoku  Ciwncais  Corporation/ Mitsutxshi  Corp . 


Dtctikxc  Isocyanurates 

Trichloro  isocyanunc  acid .. 

Oichloro  isocyanurates 

Tiichloro  isocyanuric  acid .. 

Cyanuric  acid 

Dichloro  isocyanurates 

Trichloro  isocyanuric  add .. 

Cya.nunc  acid 

Dtchkjro  isocyanurates 

Trichloro  isocyanuric  acid 


Time  penod 


04/01/87-03/31/88 
04/01/88-11/20/88 
04/01/87-03/31/88 
04/01 '88-1 1/20/88 
04/01/87-03/31/88 
04/01/88-11/20/88 
04/01/87-03/31/88 
04/01/88-11/20/88 
04/01/87-03/31/88 

•04/01/88-03/31/89 
04/31/87-03/31/88 
04/31/88-11/20/88 
04/01/87-03/31/88 
04/01/88-11/20/88 
04/01/87-03/31/88 

•04/01/88-03/31/89 
04/31/87-03/31/88 
04/31/88-11/20/88 
04/01/87-03/31/88 
04/01/88-11/20/68 


Margin 
(percent) 


000 

029 

015 

001 

000 

029 

0.15 

0.01 

0.00 

000 

1.35 

0.91 

0.00 

0.002 

0.00 

000 

135 

0  91 

000 

0  002 


'  The  order  on  cyanunc  acid  excludes  cyanur^:  acid  manufactured  lay  Nissan. 
'  No  shipments  o1  cyanunc  actd  during  the  per-od 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  They  may  also  request  an 
administrative  protective  order  for  the 
fifth  administrative  review  period  (April 
1, 1987  through  March  31. 1988)  within 
five  days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rubuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  no  later  than  37 
days  after  the  date  of  publication. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
staled  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

On  November  21, 1988.  we  tentatively 
determined  to  revoke  the  orders  on  DCA 
and  TCA  with  respect  to  Nissan  and 
Shikoku.  Both  firms  agreed  in  writing  to 
immediate  suspension  of  liquidation  and 
reinstatement  of  the  order  under 
circumstances  specified  in  the  written 
agreement.  As  a  result  of  these  reviews, 
we  found  no  margins  or  de  minimis 
margins  with  respect  to  TCA  for  both 
periods  up  to  the  date  of  our  tentative 
determination  to  revoke  the  orders. 
However,  our  reviews  indicate  the 
existence  of  dumping  margins  on  DCA 
with  respect  to  Shikoku  for  both  periods, 
and  we  do  not  intend  to  revoke  the 
order  on  DCA  for  this  firm. 

If  the  revocation  of  the  order  on  TCA 
is  made  final,  it  will  apply  to  all 
unliquidated  entries  of  this  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  November 
21. 1988.  the  date  of  our  tentative 
determination  to  revoke.  If  the  partial 
revocation  of  the  order  on  DCA  with 
respect  to  Nissan  is  made  final,  it  will 
apply  to  all  unliquidated  entries  of  DCA 
manufactured  by  Nissan  and  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  21. 
1988.  the  date  of  our  tentative 
determination  to  revoke.  This  revocation 
and  partial  revocation  is  in  accordance 
with  19  CFR  353.54  (1985). 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  dumping  duties  based  on 
the  above  margins  for  the  latest  period 
reviewed  will  be  required. 

For  any  future  entries  of  cyanuric  acid 
from  a  new  exporter,  not  covered  in  this 
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or  prior  administrative  reviews,  and 
who  is  unrelated  to  any  reviewed  firm, 
no  ca.sh  deposit  shall  be  required. 

For  any  furture  entries  of  DCA  from  a 
new  exporter,  not  covered  in  this  or 
prior  administrative  reviews,  and  whose 
first  shipment  occurred  after  November 
20. 1988,  an  estimated  c&*sh  deposit  of 
0.91  percent  shall  be  req«ired. 

These  deposit  requirements  are 
effective  for  the  specified  merchandise 
on  all  shipments  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

These  administrative  reviews,  intent 
to  revoke,  intent  to  revoke  in  part,  and 
notice  are  in  accordance  with  19  U.S.C. 
1675  {a)(l)  and  (c)  and  19  CFR  353.22 
and  19  CFR  353.54  (1985). 

Dated:  December  24. 1990. 
Francis  J.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc  91-53  Filed  l-2-«l;  6:45  amj 

BILLING  CODE  3S10-OS-M 


lA-570-8031 

Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Heavy  Forged  Hand 
Tools,  Finished  or  Unfinished,  With  or 
Without  Handles,  From  the  People's 
Republic  of  China 

agency:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice.        ^_^_ 

SUMMARY:  We  determine  that  heavy 
forged  hand  tools,  with  or  without 
handles,  (HFHTs)  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Furthermore,  we 
determine  that  critical  circumstances 
exist  for  imports  of  three  classes  or 
kinds  of  HFHTs. 

We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determinations  and  have  directed 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
HFHTs  from  the  PRC,  as  described  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

EFFECTIVE  DATE:  January  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
James  Terpstra  or  Brad  Hess,  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone  (202)  377-3965  or  (202)  377- 
3773  respectively. 


SUPPLEMENTARY  INFORMATION: 

Final  Determinations 

We  determine  that  imports  of  HFHTs 
from  the  PRC  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  735(a) 
of  the  Tanff  Act  of  1930,  as  amended 
(the  Act).  The  estimated  weighted- 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  We  also  determine  that 
critical  circumstances  exist  for  imports 
of  the  following  three  classes  or  kinds  of 
HFHTs: 

(1)  Hammers  and  sledges  with  heads 
over  1.5  kg.  (3.33  pounds); 

(2)  Bars  over  18  inches  in  length,  track 
tools  and  wedges;  and 

(3)  Picks  and  mattocks. 

Case  History 

Since  the  publication  of  the  notice  of 
preliminary  determinations  (55  FR  42420, 
October  19. 1990),  the  following  events 
have  occurred.  Respondent,  petitioner, 
and  an  interested  party,  the  Coalition  of 
American  Tool  Distributors,  filed  case 
and  rebuttal  briefs  on  October  29  and 
November  5, 1990,  respectively.  A  public 
hearing  was  held  on  November  7, 1990. 

On  November  9. 1990,  respondent 
requested  a  postponement  of  the 
Department's  final  determinations  in 
these  investigations  until  March  4. 1991. 
80  that  the  Department  would  have 
ample  time  to  verify  the  questionnaire 
response.  Because  we  rejected  the 
questionnaire  response  as  incomplete 
and  replete  with  many  material 
deficiencies,  we  determined  that  we 
would  not  conduct  verification.  Because 
time  for  verification  served  as  the  basis 
for  respondent's  postponement  request. 
we  find  that  our  determination  not  to 
verify  constitutes  a  compelling  reason 
not  to  postpone  these  final 
determinations. 

Scope  of  Investigations 

Imports  covered  by  these 
investigations  are  HFHTs  comprising 
the  following  classes  or  kinds  of 
merchandise:  (1)  Hammers  and  sledges 
with  heads  over  1.5  kg.  (3.33  pounds) 
("hammers/sledges");  (2)  bars  over  18 
income  in  length,  track  tools  and  wedges 
("bars/wedges"):  (3)  picks  and  mattocks 
("picks/mattocks");  and  (4)  axes,  adzes 
and  similar  hewing  tools  ( "axes/ 
adzes"). 

HFHTs  include  heads  for  drilling 
hammers,  sledges,  axes,  mauls,  picks 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
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wrecking  Iwrs,  digging;  bars  and 
tampers:  and  steal  woodjiplitling 
wedges.  HFHTs  are  manufactured 
t'lrough  a  hot  forge  operation  in  whif  h 
steel  if  ghear«d  lo  required  lenj^th. 
heated  to  foripng  temperature  and 
fiifmed  to  fmal  shape  on  forging 
e<|uipmei>t  using  dies  specir?c  to  the 
desired  product  shape  and  size. 
UependJDg  on  the  product,  finishing 
operations  may  include  shot  blasting. 
H:  inding.  polishing  and  painting,  and  the 
i:;9ertioa  of  handles  for  handled 
products.  HFHTs  are  currently  provided 
f.ir  under  the  following  Harmonized 
Tariff  System  (HTS)  subheadings: 
8J05.20.6O,  8205.59.30,  8201.30.00.  and 
H201.40.6a  Specifically  excluded  from 
these  investigations  are  hammers  and 
sledges  with  heads  1.5  kg.  (3.33  pounds) 
in  weight  and  under,  hoes  and  rakes, 
und  bars  18  inches  in  length  and  under. 

Period  of  Investigations 

The  period  of  these  investigations  is 
November  1. 1989,  through  April  30, 
1,«0. 

E(!st  laformatioa  Available 

For  the  reasons  described  in  the  DOC 
Position  for  Comment  2,  we  have 
('t;termined  that  China  National 
Machinery  Import  &  Export  Corporation 
(JMC)  is  the  sole  respondent  in  these 
i.ivesltgations.  and  that  the  three  CMC 
Iji-anches  reported  to  have  exported 
1  !FHTs  to  the  United  States  during  the 
piiriod  of  investigations  [i.e..  Shandong 
Machinery  Import  &  Export  Corporation 
(Shandong},  Tianjin  Machinery  Import  * 
K\port  Corporation  (Tianjin).  and  Henan 
Machinery  Import  &  Export  Corporation 
(!  fenan))  constitute  branches  of  the 
F.ime  exporting  entity.  Although  we 
r';quired  that  sales  and  cost  data  be 
r  jported  for  each  of  these  branches. 
(".MC  provided  no  information  for 
I'enan.  Furthermore,  serious  matori.il 
tioficiencies  were  found  in  the 
information  provided  for  Shandong  and 
Tianjin. 

For  each  of  the  four  classes  or  kinds 
of  merchandise,  the  complete  exclusion 
of  the  Henan  branch  from  the 
questionnaire  response  and  the  serious 
materia!  deficiencies  in  the  information 
provided  on  behalf  of  Shandong  and 
1  ianjin  branches,  render  CMCs 
r'.'sponse  umiseable  for  purposes  of 
these  final  determinations.  The 
deficiencies  in  CMC's  response  for  eai;h 
:  ass  or  kind  are  outlined  below. 

M  amm«r>/ Sledges 

In  its  questionnaire  response.  CMC 
leported  sales  of  hammers/sledges  by 
both  the  Shandong  and  Tianjin 
branches.  CMC  also  indicated  that  three 
f.i  (lories  produce  hammers/sledges. 


Unless  otherwise  specified,  the 
deficiencies  and  discrepancies  noted 
helow  apply  lo  both  branches  involved 
in  selling,  and  all  factories  involvf»d  in 
producing  hammers/sledges. 

Much  of  the  data  submitted  on 
computer  diskette  was  not  formatted  in 
a  way  that  would  permit  its  use  m 
margin  calculations  For  one  factory, 
CMC  also  failed  to  provide  requested 
product-specific  information  on  steel, 
production  quantity  by  product,  specific 
distance  from  factory  to  port  (necessary 
for  calculating  freight  expenses),  and 
packing.  CMC  failed  to  provide 
requested  information  for  odd  pieces 
and  scrap  (necessary  to  accurately 
I  alculate  material  costs).  CMC  also 
failed  lo  resolve  discrepancies  in 
quantity  and  value  of  sales  data 
reported  in  sections  A  and  C  of  its 
response  (off  by  13  percent  for 
5>handong  and  19  percent  for  Tianjin) 
and  failed  to  report  or  account  for  all 
payment  dates,  shipment  dates,  and 
loading  and  containerizafion  expenses. 

Bars/Wedges 

In  its  questionnaire  response,  CMC 
T'^porled  sales  of  bars/wedges  by  both 
the  Shandong  and  Tianjin  branches. 
CMC  aI.so  indicated  that  three  factories 
produce  bars/wedges.  Uidess  otherwise 
specified,  the  deficiencies  and 
discrepancies  noted  below  apply  to  both 
branches  involved  in  selling,  and  all 
f  ictorios  involved  in  producing  bars/ 
wedges. 

Much  of  the  data  submitted  on 
computer  diskette  was  not  formatted  in 
a  way  that  would  permit  its  use  in 
margin  calculations.  For  one  factory. 
CMC  also  failed  to  provide  requested 
product-specific  information  for  steel, 
production  quantity  by  product,  the 
distance  from  factory  lo  port  (necessaiy 
for  calculating  freight  expenses),  and 
packing.  For  two  factories.  CMC 
provided  only  part  of  the  packing 
information  requested.  CMC  failed  to 
provide  information  requested  regarding 
odd  pieces  and  scrap  (necessary  to 
accurately  calculate  material  cost.s). 
CMC  provided  no  information  for  the 
production  process  for  one  factory.  CMC 
failed  to  resolve,  albeit  minor, 
discrepancies  in  quantity  and  value  of 
sales  data  reported  in  Sections  A  and  C 
of  its  response  and  failed  lo  report  or 
account  for  all  payment  dates,  loading 
and  con taineriza lion  expenses.  For  the 
Shandong  branch,  CMC  failed  lo  report 
or  account  for  all  shipment  dates. 

Picks/ Mattocks. 

In  its  questionnaire  response.  CMC 
reported  sales  of  picks/mattocks  by 
both  the  Shandong  and  Tianjin 
branches.  CMC  also  indicated  that  two 


factories  produce  picks/mattocks. 
Unless  othervkfise  specified,  the 
deficiencies  and  discrepancies  noted 
below  apply  to  both  branches  involved 
in  selling,  and  both  factories  involved  in 
producing  picks/mattocks. 

Much  of  the  dala  submitted  on 
computer  diskette  was  not  formatted  in 
a  way  that  would  permit  its  use  in 
margin  calculations.  For  one  factory, 
CMC  also  failed  to  provide  requested 
product-specific  information  on  steel, 
production  quantity  by  product,  packing, 
and  the  specific  distance  from  factory  lo 
port  (necessary  for  calculating  freight 
expenses).  CMC  failed  lo  provide 
requested  information  for  odd  pieces 
and  scrap  (necessary  to  accurately 
calculate  material  costs).  CMC  failed  to 
resolve  discrepancies  in  quantity  and 
value  of  sales  data  reported  in  sections 
A  and  C  of  its  response  (off  by  20 
percent  for  Shandong  and  44  percent  for 
Tianjin)  and  failed  to  report  or  account 
for  all  payment  dates,  shipment  dates, 
loading  and  conlainerizalion  expenses. 

Axes /Adzes 

In  its  questionnaire  response.  CMC 
reported  sales  of  axes/adzes  by  both  the 
Shandong  and  Tianjin  branches.  CMC 
also  indicated  that  two  factories 
produce  axes/adzes.  Unless  otherwise 
specified,  the  deficiencies  and 
discrepancies  noted  below  apply  lo  both 
branches  involved  in  selling,  and  both 
factories  involved  in  producing  axes/ 
adzes. 

Much  of  the  data  submitted  on 
computer  diskette  was  not  formatted  in 
a  way  that  would  permit  its  use  in 
margin  calculations.  For  one  factory. 
CMC  also  failed  to  provide  requested 
product-specific  information  for  steel, 
und  the  specific  distance  from  factory  to 
port  (necessary  for  calculating  freight 
expenses).  CMC  also  failed  to  provide 
requested  information  for  packing,  odd 
pieces  arid  scrap  (necessary  to 
accurately  calculate  material  costs). 
CMC  failed  to  resolve  discrepancies  in 
quantity  and  value  of  sales  data 
reported  in  sections  A  and  C  of  its 
response  (off  by  18  percent  for 
Shandong  and  38  percent  for  Tianjin) 
and  failed  to  report  or  account  for  all 
shipment  dates,  loading  and 
CDntainerization.  For  Shandong,  CMC 
failed  to  report  all  shipment  dates. 

Decause  we  determined  that  CMCs 
response  was  unusable  for  purpose  of 
these  final  determinations,  we  have 
used  the  best  information  available  in 
accordance  with  section  776(c)  of  Ihn 
Act.  For  these  determinations,  we 
determined  that  the  best  information 
available  was  information  submitted  by 
the  petitioner  (see.  Comment  4  and 
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Comment  5).  For  each  class  or  kind  of 
merchandise,  we  used  an  average  of  the 
margins  contained  in  the  petition, 
adjusted  as  follows.  In  its  development 
of  constructed  value  based  on  factors  of 
production,  petitioner  had  incorrectly 
included  packing  in  the  basis  of  its 
calculations  of  general  expenses  and 
profit.  We  recalculated  constructed 
value  excluding  packing  from  the  basis 
of  the  calculations  of  general  expenses 
and  profit.  Additionally,  the  United 
Slates  prices  used  by  petitioner  had 
been  incorrectly  calculated  exclusive  of 
credit.  We  corrected  this  error  by 
including  credit  in  the  U.S.  price. 

Critical  Circumstances 

Petitioner  alleged  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  HFHTs  from  the  PRC.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  when  we  determine 
that; 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  Stales  or  elsewhere  of  the 
class  or  kind  of  the  merchandise  which 
is  the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  knowm  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 
of  the  investigation  over  a  relatively 
short  period. 

Pursuant  lo  section  733(e)(1)(B)  of  the 
Act,  we  generally  consider  the  following 
factors  in  determining  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time;  (1)  The  volume  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable);  and  (3)  the  share  of  the 
domestic  consumption  accounted  for  by 
imports. 

In  determining  knowledge  of  dumping 
we  normally  consider  margins  of  25 
percent  or  more  sufficient  lo  impute 
knowledge  of  dumping  under  section 
735(a)(3)(A).  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  or  Unfinished, 
from  Italy  (52  FR  24198,  )une  29, 1987). 
Because  we  are  relying  on  the  petition 
for  purposes  of  our  determinations 
regarding  sales  at  less  than  fair  value 
(see,  the  "Best  Information  Available" 
section  of  this  notice),  we  have  also 
relied  on  the  petition  as  best  information 
available  in  determining  knowledge  of 
dumping. 

Average  margins  contained  in  the 
petition  for  hammers/sledges,  bars/ 
wedges,  and  picks/mattocks  exceed  25 
percent.  Therefore,  in  accordance  with 
section  735(a)(3)(A)(ii).  we  determine 


that  knowledge  of  dumping  existed  for 
these  three  classes  or  kinds.  Because 
dumping  margins  for  CMC  for  axes/ 
adzes  are  not  sufficient  to  impute 
knowledge  of  dumping  nor  is  there  any 
evidence  on  the  record  of  a  history  of 
dumping  of  axes/adzes,  it  was  not 
necessary  to  determine  if  imports  of 
axes/adzes  had  been  massive. 

Pursuant  to  19  CFR  353.16(g),  in 
making  critical  circumstances 
determinations  the  Department  normally 
considers  the  period  beginning  on  the 
dale  the  proceeding  begins  and  ending 
at  least  three  months  later.  The 
Department  considers  this  period 
because  it  is  the  period  immediately 
prior  to  a  preliminary  determination  in 
which  exporters  of  the  subject 
merchandise  could  take  advantage  of 
their  knowledge  of  the  dumping 
investigation  to  increase  exports  to  the 
United  Slates  without  being  subject  to 
antidumping  duties.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Internal- 
Combustion,  Industrial  Forklift  Trucks 
from  Japan  (53  FR  12552,  April  15. 1988). 
For  purposes  of  these  determinations. 
however,  we  are  using  as  our 
comparison  period  the  five  months 
following  the  month  of  the  filing  of  the 
petition  [i.e.,  May  through  September 
1990)  because  we  recognize  that,  due  to 
the  lag  between  export  and  import  the 
import  statistics  for  April  reflect  exports 
made  prior  to  the  date  on  which  the 
proceeding  began  [i.e.,  April  4. 1990). 

Because  of  the  unreliability  of  CMC's 
quantity  and  value  data  (see,  the  "Best 
Information  Available"  section  of  this 
notice),  we  had  no  reason  to  assume 
that  similar  quantity  data,  if  requested 
for  purposes  of  critical  circumstances, 
would  have  been  any  more  reliable. 
Consequently,  we  have  relied  upon  the 
Commerce  Department  country-wide 
import  data.  Because  the  Commerce 
Department  import  statistics  for  picks/ 
matlocks  are  based  on  a  "basket"  HTS 
category  for  which  no  quantity 
information  is  available,  we  have  based 
our  analysis  of  import  levels  for  that 
class  or  kind  of  merchandise  on 
Commerce  Department  import  statistics 
for  hammers/sledges  and  bars/wedges 
as  besl  information  available.  We 
compared  Commerce  Department  import 
statistics  for  the  periods  described 
above.  Based  on  our  analysis  of  this 
data,  we  have  found  that  imports  of 
hammers/sledges  and  bars/wedges 
have  increased  by  at  least  15  percent. 
Therefore,  in  accordance  with  19  CFR 
353.16(0(2).  we  find  that  imports  have 
been  massive  over  a  relatively  short 
period  of  time.  Because  data  on  the 
quantity  of  imports  for  picks/mattocks 
are  not  available,  we  have  relied  upon 


the  Commerce  Department  import  data 
for  hammers/ sledges  and  bars/wedges 
as  best  information  available  and  have 
assumed  that  impBrls  of  picks/mattocks 
have  also  been  massive  over  a  relatively 
short  period  of  time. 

We  also  examined  Commerce 
Department  import  statistics  for 
hammers/sledges  and  bars/wedges  to 
ensure  that  the  increase  in  imports  did 
not  simply  refiect  seasonal  trends.  The 
seasonal  data  did  not  indicate  any 
seasonal  increases  in  shipments. 

Because  the  dumping  margins  for 
CMC  for  hammers/sledges,  bars/ 
wedges,  and  picks/mattocks  are 
sufficient  to  impute  knowledge  of 
dumping,  and  because  imports  of  these 
three  classes  or  kmds  have  been 
massive,  in  accordance  with  sections 
735(a)(3)(A)(ii)  and  735(a)(3)(B)  of  the 
Act.  we  find  that  critical  circumstances 
exist  with  respect  to  hammers/sledges, 
bars/wedges,  and  picks/mattocks 
exported  by  CMC.  However,  because 
dumping  margins  for  CMC  for  axes/ 
adzes  are  not  sufficient  to  impute 
knowledge  of  dumping,  we  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  axes/adzes. 

Verification 

Because  we  have  rejected  CMC's 
questionnaire  response  and  are  using 
best  information  available  for  our 
determinations,  we  did  not  verify  CMC's 
questionnaire  response. 

Interested  Party  Comments 

All  comments  raised  by  parties  to  the 
proceeding  in  these  antidumping  duty 
investigations  of  HFHTs  from  the  PRC 
are  discussed  below. 

Comment  1 

CMC  contends  that  the  Department 
must  make  separate  determinations  for 
each  of  the  four  classes  or  kinds  of 
merchandise  in  these  investigations 
where  sufficient  information  has  been 
provided  to  make  such  determinations. 

Petitioner  argues  that  because  of  the 
magnitude  of  discrepancies  and  en  ors 
contained  in  the  questionnaire  response, 
the  Department  is  justified  in  rejecting 
the  entire  response  and  using  instead 
the  best  information  available  for  all 
products  under  investigation. 

DOC  Position 

We  agree  with  CMC  that 
determinations  should  be  made 
separately  for  each  class  or  kind.  Based 
on  our  review  of  the  questionnaire 
response,  we  have  determined  that  ihe 
lise  of  best  information  available  is 
warranted  for  each  of  the  four  classes  or 
kinds  of  merchandise  (see,  the  "Best 
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Infurmation  Available"  section  of  this 
nolice). 

Comment  2 

CMC  contends  that  the  Department 
i::!nored  substantive  evidence  that  it 
consists  of  three  independent  companies 
and  erroneously  required  it  to  provide  a 
ronsolidated  response  encompassing  a!l 
three  entities.  CMC  also  argues  that 
1  ecause  the  Department  has  accorded 
separate  treatment  to  multiple 
respondents  from  China  in  other  cases, 
the  Department  should  accord  separate 
treatment  to  Shandong,  Tianjin.  and 
1  tenan  as  well.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Valjp;  Certain  Headwear  From  the 
Teoplc's  Republic  of  China  (Headwear) 
( VI  FR  11983,  March  23. 1989);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Iron  Construction 
Castings  From  the  People's  Republic  of 
China  (Castings)  (51  FR  9483,  March  19. 
H86). 

Petitioner  maintains  that  the 
Department's  decision  to  treat  CMC  as 
one  company  is  correct.  Petitioner  points 
out  that  extensive  information  on  the 
record  indicates  that  the  branches  have 
r.  jt  split  from  CMC.  For  example,  many 
source  documents  submitted  on  behalf 
cf  Shandong  and  Tianjin  show  that 
these  two  entities  continue  to  conduct 
business  as  branches  of  CMC. 
Furthermore,  before  the  International 
Trade  Commission  in  this  proceeding, 
r'ispondenf  has  appeared  and  Tiled 
hriefs  solely  in  CMCs  name. 

Regarding  CMC's  claim  that  it  should 
Le  granted  the  separate  treatment 
accorded  oth«T  Chinese  respondents  in 
other  cases,  petitioner  notes  that  none  of 
the  other  Chinese  cases  cited  by 
respondent  involved  CMC.  Futhermore, 
{.etitioner  argues  that  publicly  available 
i::formation  from  both  the  U.S. 
government  and  private  research 
iastitutions  indicates  that  reforms  such 
as  the  alleged  breakup  of  CMC  in  1988, 
have  begun  to  be  rescinded.  Therefore, 
even  if  Shandong,  Tianjin,  and  Henan 
had  once  been  independent,  both  the 
mechaiuam  and  policy  of  the  Chinese 
government  now  exist  to  bind  them  back 
together. 

Finally,  petitioner  mamtains  thai 
CMC's  inabihty  to  provide  the 
Department  with  a  copy  of  the 
g'jvemment  order  proving  separation 
further  serves  as  justification  for  the 
Department  of  use  best  information 
available. 

DOC  Position 

We  have  given  CNfC  ample 
opportunity  to  document  its  claim  that 
the  three  branches  identified  constitute 
legally  and  economically  separate 


entities.  In  the  absence  of  such 
documentation,  we  have  rrpeafedly 
instructed  CMC  to  submit  a 
consolidated  response.  CMC  has  neither 
submitted  the  requested  documentation 
of  its  claim  nor  has  it  submitted  a 
consolidated  response.  Therefore,  we 
have  treated  Shandong,  Tianjin,  and 
1  lenan  as  branches  of  the  same 
pxporting  entity. 

In  a  letter  dated  June  5,  1990,  CMC 
stated  that  three  exporters.  Shandong. 
Tianjin,  and  Henan,  were  responsible 
for  all  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigations.  On  June  21, 
liJ90,  we  sent  a  questionnaire  to  CMC, 
requesting  that  it  provide  a  consolidated 
response  on  behalf  of  all  related  entities 
that  made  sales  to  the  United  States 
during  the  period  of  these  investigations. 
In  a  letter  dated  )une  28, 1990.  CMC 
claimed  that  pursuant  to  a  government 
order  effective  January  1. 1988,  CMC 
was  divided  into  seven  independent 
corporations.  On  [uly  5, 1990,  we 
requested  a  copy  of  this  government 
order  and  instructed  CMC  that  without 
it  we  would  continue  to  consider  CMC 
as  the  sole  respondent  in  these 
investigations.  In  its  [uiy  16. 1990, 
response  to  our  request,  CMC  provided 
a  statement  dated  July  1990  by  the  China 
Council  for  the  Promotion  of 
International  Trade,  that  the  branches  of 
CMC  are  now  separate  corporations. 

In  our  July  23, 1990,  meeting  with 
CMC's  counsel,  we  again  requested  a 
copy  of  the  government  order  claimed 
by  CMC  as  proof  of  its  separation  into 
independent  corporations.  In  its  August 
3, 1900,  submission,  CMC  provided  a 
Jane  1990  statement  by  its  company 
attorney  attesting  to  the  alleged 
sf!paration  of  CMC  into  independent 
corporations.  On  August  23, 1990,  we 
informed  CMC  that  the  documents 
previously  submitted  a  proof  of  the 
alleged  separation  were  unacceptable. 
We  again  requested  that  CMC  submit  a 
copy  of  the  government  order  or  other 
ofEcial  Chinese  government 
documentation  contemporaneous  with 
or  prior  to  the  date  of  the  order.  In  its 
August  30, 1990,  response,  CMC 
submitted  additional  documents 
including  a  Shandong  Foreign  Trade 
Bureau  notice  dated  December  1988, 
which  simply  required  that  all  provincial 
corporations  (presumedly  those  in 
Shandong  province)  he  registered  under 
new  names  by  December  22, 1988.  On 
September  5, 1990,  we  informed  CMC 
that  it  had  still  rKJt  complied  with  our 
request  to  provide  proof  of  the 
government  order  and  that  if  it  did  not 
provide  the  requested  proof  it  would  be 
required  to  submit  a  consolidated 
response  to  our  questionnaire.  CMCs 


September  19, 1990,  response  did  not 
include  the  requested  proof  of  the 
government  order. 

As  set  forth  above,  CMCs  failure  to 
adequately  support  its  claim  that 
Shandong,  Tianjin,  and  Henan  are 
separate  entities  leaves  us  no 
alternative  than  to  treat  the  three  as 
branches  of  the  same  exportL^g  entity, 
CMC.  As  for  CMCs  arguments  that  we 
should  accord  separate  treatment  to  the 
three  branches  because  we  have  done 
so  in  past  cases,  we  note  that  the 
Headwear  and  Castings  cases  are 
distinguishable  from  Ihese 
investigations.  In  Headwear,  there  was 
more  information  on  the  record 
regarding  the  claimed  separateness  of 
the  exporting  entities.  As  for  Castings, 
the  case  cited  by  CMC  is  only  the 
preliminary  results  of  an  admifvistrative 
review.  Because  the  final  results  for  the 
Castings  case  have  not  been  issued, 
there  has  been  no  determination  in  that 
case  on  the  issue  of  whether  it  is 
appropriate  to  accord  exporting  entities 
separate  treatment. 

Comment  3 

CMC  contends  verification  of  its 
submitted  information  would  resolve 
any  questions  the  Department  has 
regarding  the  break-up  of  CMC.  CMC 
points  out  that  in  Headwear  the 
Department  resolved  its  questions 
concerning  the  separation  issue  at 
verification. 

Petitioner  maintains  that  the 
Department  appropriately  resorted  to 
best  information  available. 

DOC  Position 

The  purpose  of  conducting  verification 
is  to  establish  the  accuracy  and 
completeness  of  information  submitted 
by  a  respondent.  In  these  investigations, 
we  have  determined  that  substantial 
material  deficiencies  in  CMC's 
submissions  for  each  of  the  four  classes 
or  kinds  of  the  subjeri  merchandise 
warrants  the  use  of  best  information 
available  in  these  final  determinations 
(see,  the  "Best  Information  Available '" 
section  of  this  notice).  As  noted  in  the 
decision  by  the  Court  of  International 
Trade  in  Chinsung  Indus.  Co..  Ltd.,  et  a!. 
V.  United  States.  Slip  Op.  89-15  (CIT, 
February  7, 1969),  the  burden  of  creating 
an  adequate  record  mts  with  the 
respondent,  not  the  Department. 
Because  we  have  determined  that 
CMCs  response  is  inadequate,  there  is 
no  reason  for  the  Department  to  verify 
it. 

Comment  4 

CMC  contends  that  the  application  of 
best  information  available  as  a  penalty 
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in  these  investigations  is  without  basis 
in  law  or  Department  policy.  CMC  states 
that  even  though  the  Department  is  not 
fully  satisfied  with  its  submissions,  it 
has  substantially  complied  with  the 
Department's  information  request. 
Therefore,  because  CMC  has  not 
willfully  withheld  information,  the 
Department  is  not  justified  in  using  only 
information  most  adverse  to  CMC  as 
best  information  available. 

In  particular,  CMC  maintains  that  the 
failure  of  Henan  to  participate  in  the 
questionnaire  response  should  not 
constitute  grounds  for  resorting  to  best 
information  available  regarding 
Shandong  and  Tianjin  because  Henan  is 
unrelated  to  those  branches  and 
because  they  have  no  control  or 
infiuence  over  Henan.  CMC  claims  that, 
as  the  Court  of  Appeals  for  the  Federal 
Circuit  held  in  U.H.F.C  Company.  No. 
89-1502,  slip  op.  at  37  (Fed.  Cir.  Oct.  11, 
1990).  the  Department  may  not  resort  to 
"best  information"  where  "the  party's 
failure  to  give  information  is  because  the 
information  does  not  and  could  not 
exist." 

Petitioner  holds  that  in  this  case  the 
Dcpijrtment  should  adopt  its  normal 
presumption  that  the  data  supplied  by 
petitioner  is  the  best  information 
available.  Citing  the  decision  of  the 
Federal  Circuit  Court  in  Rhone  Poulenc. 
Inc.  V.  United  States.  899  F.2d.  at  1190 
(Fed.  Cir.  1990).  petitioner  argues  that 
Department's  practice  of  utilizing  the 
most  punitive  information  as  best 
information  is  permissible  under  the  Act 
because  "it  refiects  a  common  sense 
inference  that  the  highest  margin  is  the 
most  probative  evidence  of  current 
margins  because,  if  it  were  not  so,  the 
importer,  knowing  of  the  rule,  would 
have  produced  current  information 
showing  the  margin  to  be  less." 

DOC  Position 

In  deciding  what  to -use  as  best 
information  available,  19  CFR  353.37(b) 
provides  that  the  Department  may  take 
into  account  whether  a  party  refused  to 
provide  requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
cMSe  basis  what  is  best  information 
available.  In  these  investigations,  the 
only  information  on  the  record  was  that 
furnished  by  petitioner  and  by  the 
re.sponuent,  CMC.  We  have  already 
determined  that  CMC's  questionnaire 
response  is  incomplete  and  unreliable 
both  with  regards  to  the  two  branches 
included  in  the  response  (Shandong  and 
Tianjin),  and  the  Henan  branch.  Because 
no  other  information  exists  on  the 
record  which  would  be  more 
appropriate  as  best  information 
available  [see  Comment  5),  we  have 


determined  that  petitioner's  data  is  best 
information  available. 

In  our  determination  of  what 
constitutes  best  information  available 
we  did  not  simply  resort  to  the  use  of 
information  most  adverse  to  CMC.  Had 
we  done  so  we  could  have  used  the 
highest  margins  for  each  such  or  similar 
category  alleged  in  the  petition, 
averaged  for  each  class  or  kind  as  we 
have  done  in  other  cases  (see,  e.g..  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value;  Sodium  Thiosulfate  from  the 
Federal  Republic  of  Germany  and  the 
United  Kingdom  (Sodium)  (55  FR  51749. 
December  17, 1990).  For  these 
determinations,  we  have  used  the 
average  rather  than  the  highest  single, 
margin  alleged  in  the  petition  because, 
although  we  found  CMC's  response  to 
be  substantially  deficient  and 
incomplete,  we  recognize  that  CMC  did 
attempt  to  cooperate  with  the 
Department  in  these  proceedings.  In 
contrast,  in  the  Sodium  case,  the 
producers/exporters  received  the 
highest  single  rale  in  the  petition 
because  they  failed  to  respond  to  the 
questionnaire. 

Comment  5 

CMC  contends  that  the  information  it 
submitted  on  labor  and  steel  rates  from 
India  should  not  be  dismissed  when 
applying  the  best  information  available 
rule  for  calculating  foreign  market  value, 
CMC  claims  that  the  labor  rates  it 
submitted  for  unskilled  workers  in  India 
should  be  used  in  the  Department's 
determinations  rather  than  the  labor 
rates  for  skilled  workers  in  India 
included  in  the  petition.  CMC  notes  that, 
unlike  petitioner,  factories  in  China  do 
not  require  the  use  of  skilled  labor. 
CMC  further  argues  that  section 
773(c)(4)of  the  Act  (19U.S.C. 
1677b(c)(4))  requires  that  the 
Department  value  steel  inputs  at  prices 
in  the  surrogate  country,  determined  by 
the  Department  to  be  India  for  ihrse 
investigations,  rather  than  at  Japanese 
export  pricL-s  as  set  forth  in  the  petition. 
CMC  also  contends  that  because  it  has 
not  failed  to  comply  with  requests  for 
steel  and  labor  information,  and 
because  the  information  provided  by 
CMC  is  useable,  the  Department  should 
not  dismiss  its  information. 

Petitioner  maintains  that  Indian  labor 
rates  contained  in  the  petition  represent 
the  most  accurate  information  on  the 
record.  Petitioner  also  holds  that  the 
steel  price  information  contained  in  the 
petition  represents  the  most  accurate 
information  on  the  record  because  the 
steel  price  information  provided  'oy 
CMC  consists  of  unverified  average 
Indian  prices  for  unknown  grades  of 
steel  bars. 


DOC  Position 

We  agree  with  petitioner.  Petitioner's 
information  regarding  factors  of 
production,  including  direct  labor,  is  the 
best  information  available.  We  agree 
that  the  use  of  unskilled  labor  rates 
would  be  more  appropriate  in  this  case, 
but  only  if  unskilled  labor  inputs  were 
also  used  in  the  petitioner's  factors  of 
production  model.  However,  apart  from 
the  questionnaire  response,  which  we 
have  already  dismissed  (see,  the  "Best 
Information  Available"  section  of  this 
notice),  CMC  failed  to  provide  any 
publicly  available  information  on  the 
utilization  of  unskilled  labor  in  the 
production  of  HFHTs.  We  have 
therefore  applied  skilled  labor  rates  to 
the  relatively  low  skilled  labor  input 
factor  contained  in  the  petition  as  the 
best  information  available 

Likewise,  petitioner's  data  regarding 
steel  inputs  is  the  most  accurate  and 
reasonable  and  we  have,  therefore, 
relied  on  it  as  the  best  information 
available.  Although  we  have  rejected 
the  response  for  purposes  of  thi.s 
analysis,  we  note  that  CMC  specified 
particular  sizes  and  grades  of  steel  in 
reporting  steel  input  factors  in  its 
questionnaire  response.  Petitioner  was 
also  very  specific,  in  valuing  its  steel 
input  factors,  using  actual  statistics  for 
■'  exports  from  Japan  to  the  PRC  of  the 
same  type  and  size  of  steel  included  in 
its  description  of  the  factor  inputs.  In 
contrast,  CMC's  proposal  of  applying  an 
average  rate  comprising  many  different 
types  and  sizes  of  steel  in  India  would 
result  in  a  less  accurate  calculation, 
when  applied  to  petitioner's  specific 
factor  inputs. 

Additionally,  because  the  petition  was 
based  on  actual  prices  that  would  have 
been  paid  to  ma.-ket-economy  suppliers, 
our  reliance  on  the  petition  as  best 
information  available  is  consistent  with 
our  practice  in  other  cases  involving 
non-market  economies.  In  such  cases, 
we  have  an  established  preference  for 
valuing  the  factors  of  production  on  the 
basis  of  prices  paid  to  market-economy 
suppliers  (see.  e.g..  Final  Results  of 
Antidumping  Administrative  Review; 
Tapered  Roller  Bearings  from  the 
Republic  of  Hungary  (55  FR  21066,  May 
22,  1990)). 

Comment  6 

In  challenging  the  Department's 
finding  on  critical  circumstances,  CMC 
contends  that  the  Department 
erroneously  concluded  that  there  were 
unexplained  inconsistencies  concerning 
the  quantity  and  value  of  data  it 
submitted  in  response  to  the 
Department's  request.  As  such,  the 
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Department  inappropriately  resorted  lo 
best  information  available  by  using 
Bureau  of  Census  import  statistics  which 
petitioner  claims  are  notoriously 
inaccurate. 

The  Coalition  of  American  Tool 
Distributors  (CATD)  argues  that  the  time 
involved  from  the  order  of  merchandise 
until  entry  in  the  United  States  is  too 
long  a  period  to  allow  importers  or 
exporters  to  take  advantage  of  their 
knowledge  of  the  dumping 
investigations  to  increase  exports  lo  the 
United  States  without  being  subject  to 
antidumping  duties. 

Petitioner  argues  that  because  of  the 
unreliability  of  CMC's  reported  quantity 
and  value  data,  it  made  no  sense  for  the 
Department  to  request  or  use  similar 
data  simply  because  it  was  requested 
for  use  in  determining  critical 
circumstances.  Petitioner  also  cites 
numerous  other  cases  where  the 
Department  has  relied  upon  import 
statistics  as  a  source  of  best  information 
available.  Finally,  petitioner  notes  that 
the  Department  was  left  with  no  choice 
but  to  assume  that  critical 
circumstances  exist  for  picks/mattocks 
because  this  is  the  only  possible 
conclusion  the  Department  can  draw 
based  on  the  import  statistics  available 
for  the  other  classes  or  kinds. 

DOC  Position 

We  agree  with  petitioner.  We  have 
relied  on  country-wide  import  statistics 
in  our  critical  circumstances 
determinations  (see,  the  "Critical 
Circumstances"  section  of  this  notice). 

We  cannot  accept  the  claims  by 
CATD  that  the  time  lag  from  order  to 
entry  is  too  long  to  allow  importers  to 
take  advantage  of  knowledge  of  the 
dumping  investigations  because  such 
information  is  unverified.  However,  we 
recognize  that,  due  to  the  lag  between 
export  and  import,  the  import  statistics 
for  April  1990  (the  month  the  proceeding 
began)  reflect  exports  made  prior  to 
April  1990.  Therefore,  as  explained  in 
the  Critical  Circumstances  section  of 
this  notice,  we  have  included  April 
import  statistics  in  our  base  period 
rather  than  in  our  comparison  period. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  HFHTs  from 
the  PRC  as  defined  in  the  "Scope  of 
Investigations"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  reqi'ire  a  cash  deposit  or 


posting  of  a  bond  equal  to  the  final 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


All  exports  0)  HFHTs 
from  th«  PflC 

Weighted- 
average 
margin 

percentage 

Critical 
circum- 
stances 

HanirT>efft.'  sI4<3g6S 

45.42 
31  76 
5081 
15.02 

Yes. 

B«f»/ wedge* - 

Pick*/  mattocks    

Yes. 
Yes. 

Axes/adze* 

No. 

nC  Notirication 

In  accordance  with  section  735(c)  of 
the  Act,  we  have  notified  the  FTC  of  our 
determinations  and  findings.  In  addition, 
we  are  making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  these 
investigations.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such 
information,  either  publicly  or  under 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Investigations, 
Import  Administration. 

The  ITC  will  determine  on  or  before 
February  4, 1991,  whether  these  imports 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  the  ITC 
determines  that  material  injury,  or  threat 
of  material  injury,  does  not  e.xist  with 
respect  to  the  product  under 
investigation,  the  applicable  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  However,  if  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
customs  officials  to  assess  antidumping 
duties  on  HFIFTs  from  the  PRC  entered 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  effective 
date  of  the  suspension  of  liquidation, 
equal  to  the  amount  by  which  the  FMV 
exceeds  the  United  States  price. 

These  determinations  are  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d)). 

Dated:  December  24, 1990. 
Francis  |.  Sailer, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-54  Filed  1-2-91;  8;45  am] 
BItJJNQ  CODE  3S1(>-OS-M 


IA-S88-0871 

Portabto  Electric  Typewriters  From 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AOENCV:  International  Trade 
Administration/Import  Administration. 
Department  of  Comm'erce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by  the 
petitioner  and  one  respondent,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  portable 
electric  typewriters  from  Japan.  The 
review  covers  5  manufacturers  and/or 
exporters  of  this  merchandise  to  the 
United  States  from  May  1, 1986  through 
April  30, 1988.  The  review  indicates  the 
existence  of  dumping  margins  for  certain 
firms  during  this  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EPFECTIVE  DATE:  January  3. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Prosser  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  19, 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
40926)  the  final  results  of  its  last 
administrative  review  of  ine 
antidumping  duty  order  on  portable 
electric  typewriters  ("PETs")  from  Japan 
(45  PR  30618;  May  9, 1980).  In  May  1987, 
the  petitioner  and  one  respondent 
requested,  in  accordance  with 
§  353.53a(a)  (1987)  of  the  Commerce 
Regulations,  that  we  conduct  an 
administrative  review  of  the  May  1, 1986 
through  April  30, 1987  period.  We 
published  a  notice  of  initiation  of  review 
on  June  19, 1987  (52  FR  23330).  In  May 
1988.  the  petitioner  also  requested  that 
we  conduct  an  administrative  review  of 
the  May  1. 1987  through  April  30,  1988 
period.  We  published  a  notice  of 
initiation  of  review  for  that  period  on 
June  29, 1988  (53  FR  24470).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 


The  Department  initiated  reviews  for 
Brother  Industries,  Ltd.  ("Brother"). 
Canon,  Inc.  ("Canon"),  Matsushita 
Electric  Industrial  Co.  ("Matsushita"), 
Nakajima  All  Co..  Ltd.  ("Nakajima"), 
and  Silver  Seiko,  Ltd.  ("Silver  Seiko"), 
for  the  period  May  1, 1986  through  April 
30, 1987.  The  Department  initiated 
reviews  for  Brother.  Canon.  Matsushita, 
and  Silver  Seiko  for  the  period  May  1, 
1987  through  April  30. 1988. 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  non-automatic  portable 
electric  typewriters  from  Japan  that  do 
not  incorporate  a  calculating 
mechanism.  The  merchandise  is 
currently  classified  under  Harmonized 
Tariff  System  ("HTS")  item  numbers 
8469.21.00  and  8469.29.00.  During  the 
review  period,  this  merchandise  was 
classifiable  under  Tariff  Schedules  of 
the  United  St.ites  Annotated  ("TSUSA") 
item  676.0510.  and  some  under  TSUSA 
item  676.0540.  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  5  manufacturers 
and/or  exporters  of  Japanese.portable 
electric  typewriters  to  the  United  States 
and  various  periods  between  May  1, 
1986  and  April  30.  1988. 
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United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESP"),  both  as 
defined  in  section  772  of  the  Tariff  Act. 
as  appropriate.  Purchase  price  and  ESP 
were  based  on  the  packed  f.o.b..  c.i.f.,  or 
delivered  price  to  unrelated  purchasers 
in  the  United  Slates.  We  made 
adjustments,  where  applicable,  for 
ocean  freight,  insurance,  U.S.  and 
foreign  inland  freight,  U.S.  and  foreign 
brokerage  fees,  handling  charges, 
discounts,  commissions,  warranties, 
advertising,  technical  services,  sales 
allowances,  indirect  selling  expenses, 
and  the  U.S.  8ubsidiar>''s  selling 
expenses.  No  other  adjustments  were 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  for 
Brother  and  Silver  Seiko,  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
b^sed  on  the  packed  delivered  price  to 
unrelated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  for  inland  freight, 
commissions,  rebates,  warranty. 


advertising,  credit  costs,  differences  in 
physical  characteristics  of  the 
merchandise,  and  differences  in 
packing.  We  made  further  adjustments, 
where  applicable,  for  indirect  selling 
expenses  to  offset  U.S.  selling  expenses 
deducted  in  ESP  calculations.  No  other 
adjustments  were  allowed. 

In  calculating  foreign  market  value  for 
Nakajima  and  Canon,  the  Department 
used  sales  to  third  countries,  since  there 
were  insufficient  sales  of  such  or  similar 
merchandise  in  the  home  market  to 
provide  an  adequate  basis  for 
comparison.  Third  country  price  was 
based  on  the  packed,  delivered  pnce  to 
unrelated  purchasers  in  the  third 
countries.  We  made  adjustments,  where 
applicable,  for  inland  freight,  brokerage 
fees,  credit  costs,  differences  in  physical 
characteristics  of  the  merchandise  and 
differences  in  packing.  We  made  furiher 
adjustments,  where  applicable,  for 
indirect  selling  expenses  lo  offset 
commissions,  and  to  offset  U.S.  selling 
expenses  deducted  in  ESP  calculations. 
No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


Manufacturer  /  etpKjrter 


Brottier  Industries  Ltd.... 

Canon  Inc „ - — 

Matsushita  (Panasonic) . 

Nakajima  All  Co.,  Ltd 

Silver  Seiko.  Ltd 


Time  perNXJ 


Margm 
(percent) 


05/01 '86-04/30/87  13.36 

05/01/87-04/30/88  I  63  13 

06/01/86-04/30/87  I  112.62 

05/01 /86-04/30 '87  1  '4  92 

05/01 /87-04,30'88  ,  '4.92 

05/01/86-04/30/87  |  0.00 

06/01/86-04 '30/87  '  81.39 

05/01 /B7-O4/30/88  16173 


'  No  shipments  dunng  the  por.od  Plate  used  is  from  the  last  review  m  »»fhich  there  were  shipments 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter. 

Case  briefs  and/or  written  comm.ents 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in  the 
case  briefs  and  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 


any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  CiJstoms  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
for  all  shipments  of  Japanese  poriable 
electric  typewriters  by  the  reviewed 
firms.  Since  the  dumping  margin  for 
Nakajima  is  zero,  the  Department  shall 
not  require  a  cash  deposit  of  estimated 


antidumping  duties  for  that  firm.  For  any 
shipments  of  this  merchandise 
manufactured  or  exported  by  any  new 
manufacturer  and/ or  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  April  30, 1988  and  who  is  unrelated 
to  any  reviewed  firm,  or  any  previously 
reviewed  firm,  a  cash  deposit  of  161.73 
percent  shall  be  required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Japanese 
portable  electric  typewriters  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
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and  S  353.22  of  the  Commerce 
Regulations  (19  CFR  353.22)  (1990). 

Dated:  December  24.  1990. 
FrMcit  |.  Sailer. 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  91-55  Filed  1-2-91;  8:45  am) 

■HJJNOCOOC  JStO-OS-M 

National  Oceanic  and  Atmospheric 
Administration 

Endangered  and  Threatened  Wildlife 
and  Plants;  Draft  Recovery  Plans  for 
Southeastern  U.S.  and  Caribbean 
Populations  of  Leatherbaclc  Turtles 

AGENCIES:  National  Marine  Fisheries 
Service,  NOAA,  Commerce  US.  Fish 
and  Wildlife  Service.  Interior. 
ACnOfC  Notice  of  availability  and 
request  for  comments. 

SUMMARr.  The  draft  Recovery  Plan  for 
the  leatherback  sea  turtle  [Dcrmochelys 
coriacea]  is  now  available  for  review 
and  comment  by  interested  parties  prior 
to  final  approval  and  adoption  by  the 
National  Maritime  Fisheries  Service 
(N'MFS)  and  the  U.S.  Fish  and  Wildlife 
Service  (USFWS).  The  plan  was 
developed  by  the  Leatherback/ 
Hawksbill  Sea  Turtle  Recovery  Team 
which  was  appointed  in  1989  by  NMFS 
and  USFWS.  The  recovery  team  is 
jointly  supported  by  the  USFWS  and 
NMFS.  These  agencies  share  the 
responsibility  for  sea  turtle  recovery 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  Recovery  team 
membership  includes  biologists  and 
resource  managers  from  the  Virgin 
Islands  Division  of  Fish  and  Wildlife, 
the  Wider  Caribbean  Sea  Turtle 
Recovery  Team,  the  University  of 
Georgia,  the  National  Park  Service,  and 
USFWS. 

DATES:  Comments  on  the  draft  recovery 
plans  must  be  received  on  or  before 
February  19.  1991. 
ADDRESSES:  Comments  should  be 
addressed  to  Director,  Office  of 
Protected  Resources,  National  Maritime 
Fisheries  Service,  1335  East  West 
Highway,  Silver  Spring,  MD  20910. 
Copies  of  the  Draft  Leatherback 
Recovery  Plan  are  available  upon 
request  from  Charles  Oravetz,  Southeast 
Region.  National  Marine  Fisheries 
Service,  9450  Roger  Boulevard,  St. 
Petersburg,  FL  33702,  or  Phil  Williams, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway,  room  8256,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlpp  Oravetz  NMFS.  (813)  893-3366. 


or  Earl  Possardt  at  USFWS.  (904)  791- 

2560. 

SUPPLEMENTARY  INFORMATION:  The 

Endangered  Species  Act  of  1973  (ESA: 
16  use.  1531  et  seq  )  requires  that  the 
agencies  responsible  for  listed  species 
develop  and  implement  recovery  plans 
for  the  conservation  and  survival  of 
threatened  and  endangered  species, 
unless  it  is  determined  that  such  plans 
will  not  promote  the  conservation  of  the 
species.  Accordingly.  NMFS  and 
USFWS  appointed  a  Leatherback/ 
Hawksbill  Sea  Turtle  Recovery  Team  to 
assist  in  the  development  of  the  Draft 
Leatherback  Sea  Turtle  Recovery  Plan. 
The  Recovery  Plans  discuss  the  natural 
history,  current  status  of  the 
populations,  and  the  known  and 
potential  human  impacts  on  the  species. 
Actions  that  would  promote  the 
recovery  of  the  leatherback  sea  turtle 
are  identified  and  discussed  in  the  draft 
plan.  The  Recovery  Plan  will  be  used  to 
direct  U.S.  activities  to  promote  the 
recovery  of  this  endangered  sea  turtle. 

Dated;  December  21, 1990. 
Nancy  Foster, 

Director  Office  of  Protected  Resources. 
|FR  Doc.  91 -«2  Filed  1-2-91;  8:45  am) 
B4UIM0  COOC  S510-»-M 


Endangered  Marine  Mammals 

AOENCy:  National  Marine  Fisheries 
Service  NOAA,  Commerce. 
ACTION:  Modification  No.  3  to  Permit  No. 
675  (P440). 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  S  216.33  (d) 
and  (2)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216.  and  §  220.24 
of  the  Regulations  Governing 
Endangered  Species  (50  CFR  part  217- 
222).  Scientific  Research  Permit  No.  675 
was  issued  to  Dr.  C.  Scott  Baker. 
Department  of  Health  and  Human 
Services,  Section  of  Genetics.  Building 
560,  room  21-105,  National  Cancer 
Institute.  Frederick,  Maryland  21701- 
1013  on  August  4,  1989  (54  FR  35220). 
The  Permit  was  modified  on  November 
15, 1989  (54  FR  47543),  May  31, 1990  (55 
FR  22067)  and  is  further  modified  as 
follows; 

Additions  to  Section  A.  Number  and 
Kind  of  Marine  Mammals: 

3.  The  Permit  Holder  is  authorized  to 
collect  skin  biopsy  samples  from  a  maximum 
of  200  gray  whales  {Enchrichtius  robustus). 
200  bowhead  whales  [Baiaena  mysticetus]. 
and  100  blue  whales  (Balaenoptera  musculus] 
in  the  territorial  waters  of  the  United  Stales. 
No  more  than  40  live  animals  from  any 
population  or  possible  subpopulation  of  each 
species  may  be  taken  until  the  need  for  and 


value  of  additional  samples  can  be 
dcm'^nstrated. 

4.  The  Permit  Holder  is  provisionally 
authorized  to  collect  skin  biopsy  samples 
from  a  maximum  of  200  bowhead  whales 
[Baiaena  mysticetus).  Specific  authorization 
to  lake  biopsies  from  bowhead  whales  shall 
be  withheld  until  the  need  for  and  value  of 
samples  that  cannot  be  obtained  from  other 
sources  can  be  demonstrated. 

5.  The  Permit  Holder  is  authorized  to 
import  into  the  United  Slates  biopsy  tissue 
samples  from  gray,  blue,  and  bowhead 
whales  collected  in  territorial  waters  of  other 
nations  and  to  export,  from  the  United  States 
to  New  Zealand,  biopsy  tissue  samples  from 
humpback,  minke,  and  southern  right  vxhales 
collected  under  Permit  No.  675. 

Modifications  to  Section  B.  Special 
Conditions: 

1.  After  the  word  "Application"  add: 
"and  modifications." 

3.  Add  to  end  of  paragraph:  "The 
conditions  required  for  approaching  and 
sampling  humpback  whales  shall  also 
be  in  effect  for  gray  and  blue  whales." 

5.  Add  at  the  beginning;  "In  so  far  as 
possible,  the  Permit  Holder  shall 
undertake  efforts  to  document  both  the 
short-  and  long-term  effects  of  biopsy 
sampling." 

Add  as  a  second  paragraph:  "In  so  far 
as  possible,  the  Permit  holder  shall 
undertake  efforts  to  obtain  tissue 
samples  from  existing  tissue  banks, 
beached  and  stranded  animals,  ani.mals 
taken  for  subsistence  purposes,  and 
animals  taken  during  authorized  studies 
being  con  'ucted  by  other  investigators." 

6.  Replace  current  Special  Condition 
with  the  following:  "Any  attempt  to 
collect  a  biopsy  sample  from  humpback, 
bowhead,  or  blue  whales  which  is  not 
successful  shall  be  counted  as  part  of 
the  quota  of  authorized  takings.  Any 
strike  with  the  biopsy  dart,  even  if 
unsuccessful,  of  gray  whales  shall  be 
counted  as  part  of  the  quota  of 
authorized  takings." 

9.  Line  6,  after  "animals;"  add:  "for 
each  sample  collected,  give  the  species 
and  locality/population  from  which  it 
came,  the  date  if  was  collected,  its 
identification  number,  and  its 
destination  and  ultimate  disposition;" 

10.  Add  after  the  first  sentence:  "The 
request  shall  include  anticipated  dates 
and  locations  of  the  research." 

All  conditions  currently  contained  in 
the  Permit  remain  in  effect. 

This  modification  is  effective  upon 
publication  in  the  Federal  Register. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1335  East 

West  Highway,  room  7330,  Silver 

Spring,  Maryland  20910: 


Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  NOAA.  709 
West  9th  Street,  Federal  Building. 
Juneau.  Alaska  99802; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930; 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  7600 
Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  Washington  98115; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service.  NOAA.  9450 
Koger  Boulevard.  St.  Petersburg. 
Florida  33702; 

Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731-7415;  and 

Administrator,  Western  Pacific  Program 
Office,  National  Marine  Fisheries 
Service,  NOAA,  2570  Dole  Street, 
room  106,  Honolulu,  Hawaii  96822- 
2396. 
Dated;  December  2a  1990. 

Nancy  Foster. 

Director,  Office  of  Protected  Resources. 

National  Marine  Fisheries  Services. 

[FR  Doc.  91-60  Filed  1-2-91;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Support  of  Advanced  Coal  Research  at 
U.S.  Colleges  and  Universities; 
Restricted  Eligibility 

AGENCY:  Pittsburge  Energy  Technology 

Center.  DOE. 

ACTION:  Notice  of  Restricted  Eligibility 

for  the  FY  91  Program  Solicitation 

entitled:  "Support  of  Advanced  Coal 

Research  at  U.S.  Colleges  and 

Universities," 

SUMMARY:  The  DOE  announces  that 
pursuant  to  10  CFR  600.7(b)(1),  it  intends 
to  conduct  a  competitive  Program 
Solicitation  No.  DE-PS22-91PC91282. 
and  to  award,  on  a  restricted  eligibility 
basis,  financial  assistance  (grants)  to 
U.S.  colleges,  universities,  and 
university-affiliated  research  institutions 
in  support  of  advanced  coal  research. 
These  grants  will  be  awarded  to  a 
limited  number  of  proposals  selected  on 
the  basis  of  scientific  merit,  subject  to 
the  availability  of  funds. 
TEXT:  Since  the  inception  of  the 
University  Coal  Research  Program  in 
FT-80  (by  Congressional  direction)  it 
has  been  DOE's  intent  to  maintain  and 
upgrade  educational,  training  and 
research  capabilities  at  U.S.  universities 
and  colleges  in  the  fields  of  science  and 
technology  related  to  coal.  Moreover, 
the  involvement  of  professors  ai.d 


students  to  generate  fresh  research 
ideas  and  to  ensure  a  future  supply  of 
coal  scientists  and  engineers  is  a  key 
purpose  of  this  program.  Therefore.  U.S. 
colleges,  universities,  and  university- 
affiliated  research  institutions  may 
submit,  in  response  to  this  solicitation, 
applications  only  if  the  Principal 
Investigator  or  a  Co-Principal 
Investigator  listed  on  the  application  is  a 
teaching  professor  at  the  university  and 
at  least  one  student  registered  at  the 
university  is  to  receive  compensation  for 
work  performed  in  the  conduct  of 
research  proposed  in  the  application, 
and  proposals  from  the  university- 
affiliated  research  institutions  are 
submitted  through  the  college  or 
university  with  which  they  are  affiliated. 
So  long  as  all  of  these  conditions  are 
met,  other  participants,  or  Co-Principal 
Investigators  or  research  staff  who  do 
not  hold  teaching  or  student  positions 
may  be  included  as  part  of  the  research 
team. 

Eligibility  for  participation  in  this 
program  in  FY-91  is  restricted  to  U.S. 
colleges  and  universities  and  university- 
affiliated  research  institutions  as 
defined  above. 

All  applications  must  be  related  to 
coal  research  in  one  of  the  following 
seven  technical  categories: 

(1)  Coal  Science 

Fundamental  research  on  the 
structure,  characteristics,  and  reactivity 
of  coal  and  coal-derived  materials; 
nature  of  the  oxygen-,  nitrogen-,  and 
sulfur-bonding  in  coal;  geochcmical  and 
geophysical  properties  of  coal; 
techniques  and  instrumentation 
applicable  to  the  analysis  of  coal,  coal 
mineral  matter,  and  coal  derived 
materials. 

(2)  Coal  Surface  Science 

Research  on  surface  properties  of  coal 
and  mineral  matter  pertinent  to 
weathering,  preparation  (i.e.,  cleaning, 
surface  enhanced  beneficiation, 
dewatering,  and  pelletizing).  conversion, 
utilizatioa  and  the  rheology  of  coal-oil/ 
coal-water  slurries. 


(3)  Reaction  Chemistry 

Fundamental  research  directed 
toward  an  understanding  of  organic, 
inorganic,  and  biochemistry  of  coal  with 
respect  to  catalyzed  and  uncatalyzed 
conversion  and  utilization:  chemical  and 
microbiological  coal  cleaning, 
gasification,  liquefaction,  denitrification. 
denitrogenation.  and  desulfurization: 
novel  reactions  for  depolymerizing  coal: 
chemical  reaction  in  super-critical  fluids; 
and  fuel  cell  chemistr>'. 


(4)  Advanced  Process  Concepts 

Research  on  concepts  of  improved 
coal  conversion  and  utilization 
processes  through  novel  chemistr>', 
engineering,  combined  process  steps. 
reactors,  or  components 

(5)  Engineering  Fundamentals  and 
Thermodynamics 

Research  on  the  effect  of  temperature 
and/or  pressure  on  transport 
phenomena  with  or  without  chemical 
reactions;  measurement  and  correlation 
of  thermodynamic  and  transport 
properties  pertinent  to  coal  conversion 
and  utilization:  and  supercntica!  phase 
behavior 

(6)  Environmental  Science 

Research  on  the  formation,  control, 
and  elimination  of  pollutants  arising 
from  coal  conversion  and  utilization 
reactions. 

(7)  High  Temperature  Phenomena 

Investigation  of  the  physical  and 
chemical  phenomena  at  high 
temperatures  associated  with 
combustion  and  gasification  of  coal  with 
electromagnetic  generation  of  power 
vaporization  of  alkalis  and  ash  fusion  in 
coal  conversion  and  utilization 
processes:  and  high  temperature 
separation  techniques. 

AWARDS:  DOE  anticipates  awarding 
financial  assistance  (grants)  for  each 
project.  Approximately  S5.73  million  is 
available  for  the  program  solicitation, 
which  should  provide  support  for  about 
thirty  (30)  proposals.  The  Program 
Solicitation  is  expected  to  be  ready  for 
mailing  by  December  7. 1990. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
instructions  and  forms  in  the  Program 
Solicitation.  To  be  eligible,  applications 
must  be  received  by  the  Department  of 
Energy  by  January  25, 1991. 

For  a  copy  of  this  soUcitation  or  for 
further  information,  please  write  to:  U.S. 
Department  of  Energy,  Pittsburgh  Energy 
Technologj'  Center.  Acquisition  and 
Assistance  Division,  P.O.  Box  10940,  MS 
921-118,  Pittsburgh,  PA  15236,  Attn: 
Cynthia  Y.  Mitchell. 

Issued  in  Washingtoa  DC  on  December  29. 
1990. 

Cregor>'  J.  Kawalkin. 
Acquisition  and  .Assistance  Division. 
[FR  Doc.  91-20  Filed  1-2-91:  845  am] 
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Advisory  Conwnlttee  on  Nuclear 
Facility  Safety;  Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
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L.  92-463.  86  Stjt.  770),  nolkx  is  hereby 
given  of  the  followms  advisory 
committee  mevting: 

Name:  Advisory  Committee  on  Nuclear 
Fjcility  Safety. 

Dntp  and  Timn:  Friday.  February  1. 1391.  8 
a  m.  to  1  p.m. 

Placp:  U.S.  Department  of  Energy.  Forrestal 
Building.  Room  lE-257  1000  independence 
.^ve^ue  SW  .  Washington,  DC  20585. 

Contact:  W'rtilace  R.  Komack.  Executive 
Director,  ACNKS,  AC-21.  1000  Independence 
Avenue  SW  .  Washington.  DC  20585.  202/ 
.■^16-1770. 

Purpose  of  th.n  Cumm'tif-  T^ie  Ciimmittee 
was  established  to  provide  the  S»M;retiiry  of 
Energy  with  advice  and  re(X)mmendiition'! 
concerning  the  safety  of  the  Department's 
pmduction  and  utdizalion  fj>,ilit;cs.  as 
defined  in  section  11  of  the  Atomic  Enersy 
Act  of  1954,  as  amended  (42  U  S.C  2014) 

Tentative  Agenda 

Ff!hruar\  1.  19S} 

8  00  am  Chai.-man  [ohn  F.  Ahearne  Op«ns 
Meeting 

8  05  am.  Staff  Presentation  on  Pn)habilistic 

Risk  Assessment  [VKA] 

9  'JO  a  m.  Selected  Technical  Issues 
n  30  a.m  Subcommittee  Reports 
12.30  p.m.  Public  Comment  Session 
1  00  p.m.  Meeting  Ends. 

Public  Participation:  The  merling  is  open 
to  the  public  Written  slatemenls  may  be  filed 
wi'h  the  Committee  either  before  or  after  the 
meeting  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  lo  agenda 
Items  should  contact  Wallace  kornai.k  at  the 
a.tdress  or  telephone  number  listed  .ibove. 
Requests  must  be  received  5  days  prior  to  the 
ni.-eting  and  reasonable  pro'  ision  will  be 
made  lo  include  the  presentatiori  on  the 
iigenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
f.jshion  thai  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  tra;iscr:i)t  of  the  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information  Public, 
Reading  Room.  lE-190.  ForT*>stat  Building. 
ICXn  Independence  Avenue  SW., 
Washington.  DC,  between  9  ajii  and  4  p.m.. 
Monday  through  FriJ-iy.  except  Federal 
holidays. 

Iss'ied  al  Washington.  DC  on  De<.ember  28. 

|.  Robert  FraaikUa, 

Deputy  Advisor^'  Committee  Stani:gemcnt 

Officer 

|KR  Doc.  91-19  Filed  1-2-Bl;  8:45  anil 
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Federal  Energy  Regulatory 
Commission 

I  Docket  Nos.  QF90-88-000,  tt  aL] 

Bristot-Myers  Squftb  Co.,  Inc.,  et  at.; 
Electric  Rat*.  SmaU  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  fulluwiiig  filings 
hiive  been  made  with  the  Commission: 


1.  Bristol-Myers  Squibb  Co.,  Inc. 

IPocitcl  No.  Qf^SO-Bfl-OOO) 
December  21.  1990. 

On  December  13, 1990,  Bristol-Myers 
Squibb  Co..  Inc.  (Applicant)  of  One 
Squibb  Drive,  P.O.  Box  191,  New 
Brunswick.  NJ  (?8P03-0191.  submitted  for 
filing  an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constittites  a  complete  filing. 

The  topping-cycle  cogeneration 
fdcility  will  be  located  al  New 
Brunswick.  New  [ersey  and  will  consist 
of  one  combustion  turbine  generator  and 
one  supplementary  fired  waste  heat 
recovery  boiler.  Steam  recoveied  from 
the  facility  wrill  be  used  by  the  Applicant 
for  processing.  The  maximum  net 
electric  power  production  capacity  of 
the  facility  will  be  10.45  MW.  The 
primary  energy  source  will  be  natural 
gi'.s.  Installation  was  scheduled  to  begin 
in  April  1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  OkUboma  Municipal  Power  Authority 
V.  Public  Service  Company  of  OkUboma 

jDocket  No.  KL90-43-0001  , 

December  24, 1990. 
Take  notice  that  on  December  12, 

1990,  Public  Service  Company  of 
Oakland  ("PSO")  tendered  for  filing  a 
rate  schedule  change  pursuant  to  section 
205  of  the  Federal  Power  Act  and  Part  35 
of  the  Commission's  Regulations.  The 
filing  provides  superseding  and  new 
service  agreements  for  the 
Interconnection  and  Power  Supply 
Agreement  between  PSO  and  the 
Oklahoma  Municipal  Power  Authority 

Comment  dale:  January  8. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

3.  City  of  Camden,  South  Carolina  v. 
Carolina  Power  &  Light  Co. 

|Do».ket  No.  £1.91-10-0001 
December  24. 1990. 
Take  notice  that  on  DecemlK=^r  14. 

1991,  the  City  of  Camden,  South 
Carolina  tendered  for  filing  a  petition  for 
a  declaratory  order  and  motion  for 
summary  judgement  or,  in  the 
alternative,  for  hearing.  Camden  seeks 
the  decbratory  order  with  regard  to  the 
term  of  Carolina  Power  &  Light 
Company's  Resale  Service  Schedule  RS- 
88-2B  and  sections  11  and  12  of  the 
General  Terms  and  Conditions  of  its 
FPC  Electric  Tariff  on  fUe  with  the 
Commission.  Camden  also  submitted  a 
petition  for  exemption  from  the  $10,720 


filing  fee  required  of  persons  seeking  a 
declaratory  order. 

Comment  dale:  January  23, 1991,  in 
accordance  with  S<andnnl  Paragraph  K 
at  the  end  of  this  notice. 

4.  Idaho  Power  Co. 
[Docket  No.  ER91-155-000| 

December  24, 1990. 

Take  notice  that  on  December  11, 
1990.  Idaho  Power  Company  (IPC) 
tendered  for  filing  the  Agreement  for  ihe 
Purchase  and  Sale  of  Power  and  Energy 
between  Idaho  Power  Company  and 
Montana  Power  Company,  dated 
October  15, 1990. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  §  35J  of  the  Commission's 
regi!lati<ins  in  order  to  permit  the 
Agreement  to  become  effer  live  on 
December  1, 1990,  the  date  deliveries  arr 
to  commence  under  the  Agreement. 

IPC  states  that  copies  of  tht;  filing 
were  served  on  Montana  Power 
Company,  Idaho  Public  Utilities 
Commission,  Public  Utility  Commission 
of  Oregon  and  Montana  Public  Service 
Commission. 

Comment  date:  January  7. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  American  Electric  Power  Service 
Corp. 

(Docket  No.  CRai-rO-iXOl 
December  24, 1990. 

Take  notice  that  American  Electric 
Service  Corporation  on  December  12. 
1990  tendered  for  filing  on  behalf  of  its 
American  Electric  Power  System 
affiliate.  Ohio  Power  Company  (OPCO). 
an  amendment  to  OPCO's  filing  in 
Docket  No.  ER91-40-O0a 

The  amendment  clarifies  certain 
provisions  of  the  agreemerit  Tiled  in 
Docket  No.  ER91-4O-000. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utilities  Commission  of  Ohio. 

Comment  date:  January  7, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

e,  Tucson  Electric  Power  Co. 

[Docket  No.  ER91-154-000| 
December  24. 1990. 

Take  notice  that  on  December  10. 
1990.  Tucson  Electric  Power  Companj 
(Tucsonj  tendered  for  filing  a  notice  of 
cancellation  of  the  agreement  entitled 
1990  Short  Term  Power  Sale  Asieemcnt 
Bi;tween  Tucson  Electric  Power 
Company  and  Arizona  Power  Pooling 
Association,  Inc.  (APPA), "  which  was 
docketed  under  FERC  Docket  No.  ER90- 
453-OC'O,  and  designated  as  Rate 
Schedule  FERC  No.  80. 
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Tucson  requests  an  effective  date  of 
December  1.1990. 

Comment  dale:  January  8, 1991,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7,  Central  Vermont  Public  Service  Corp. 
and  Green  Mountain  Power  Corp, 

(Docket  No.  ER90-151-0001 
December  24. 1990. 

Take  notice  that  on  December  17, 
1990,  Central  Vermont  Public  Service 
Corporation  (CVPS)  and  Green 
Mountain  Power  Corporation  (GMP) 
tendered  for  filing  amendments  to  their 
rate  schedules  which  impose  a  ceiling 
on  the  amounts  that  may  be  collected 
pursuant  to  the  rate  schedules:  and 
additional  information  concerning  their 
costs  of  providing  service  under  the  rate 
schedules. 

CVPS  and  GMP  request  waiver  of  the 
Commission's  notice  of  filing  regulations 
lo  allow  the  rate  schedules,  as  amended, 
to  take  effective  retroactively  as  of  July 
1.1989. 

Comment  date:  January  8, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  New  England  Power  Pool 

[Docket  No.  ER91-74-0001 
December  24, 1990. 

Take  notice  that  on  November  21, 
1990,  New  England  Power  Pool 
(NEPOOL)  tendered  for  filing  and 
amendment  in  the  above  referenced 
docket. 

Comment  date:  January  7. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Delmarva  Power  &  Light  Co. 

[Docket  No.  ER91-156-O001 
December  24, 1990. 

Take  notice  that  on  December  13, 
1990,  Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  proposed 
Supplement  No.  12  to  its  FERC  Rate 
Schedule  No.  71.  This  Supplement,  filed 
with  the  approval  and  concurrence  of 
The  Easton  Utilities  Commission  and  the 
The  Town  of  Easton  (Easton),  is  being 
made  to  coordinate  with  similar  internal 
accounting  changes  with  respect  to 
intra-pool  installed  capacity  accounting 
between  members  of  the  Pennsylvania, 
New  Jersey,  and  Maryland 
Interconnection  (PJM). 

Copies  of  this  filing  vNere  served  upon 
Easton  Utilities  Commission,  the  Mayor 
of  the  Town  of  Easton  and  the  Maryland 
Public  Service  Commission. 

Comment  date:  January  8.  1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10,  Northern  States  Power  Co. 
(Minnesota)  and  Northern  States  Power 
Co.  (Wisconsin) 

[Docket  No.  ER91-160-000| 
December  26. 1990. 

Take  notice  that  on  December  14, 
1990,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  revised  Exhibits  VII,  VIII  and 
IX  to  the  Agreement  to  Coordinate 
Planning  and  Operations  and 
Interchange  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin). 

Exhibit  VII  sets  forth  the  specification 
of  the  rate  of  return  on  common  equity 
to  determine  the  overall  cost  of  capital. 
The  return  on  common  equity  for 
calendar  year  1991  is  the  FERC  generic 
rate  of  return  effective  November  1. 
1990.  A  statement  of  the  impact  of  the 
return  on  common  equity  on  each  . 
Company  has  been  filed. 

Exhibit  VIII  sets  forth  the 
specification  of  average  monthly 
coincident  peak  demands  for  calendar 
year  1991  for  each  of  the  Companies.  A 
statement  of  the  impacts  of  these 
coincident  peak  demands  on  each 
Company  has  been  filed.  These 
coincident  peak  demands  were 
determined  upon  three  year  data 
consisting  of  18  months  actual  and  18 
months  projected.  The  change  from  the 
use  of  the  average  of  the  12  monthly 
peak  demand  allocation  method  to  the 
use  of  the  36  months  was  approved  in 
Docket  No.  ER87-279-000. 

Exhibit  XI  sets  forth  a  specification  of 
depreciation  rates  certified  by  the 
Minnesota  Public  Utilities  Commission 
and  the  Wisconsin  Public  Service 
Commission  for  NSP  (Minnesota)  and 
NSP  (Wisconsin).  A  statement  of  the 
impact  of  the  depreciation  rates  of  each 
company  has  been  filed. 

NSP  Companies  request  an  effective 
date  of  January  1, 1991,  for  this  filing. 
Copies  of  the  filing  letter  and  revised 
Exhibits  VII  VIII  and  IX  have  been 
served  upon  the  wholesale  and  wheeling 
customers  of  the  Companies.  Copies  of 
the  filing  have  been  mailed  to  the  State 
Commissions  of  Michigan.  Minnesota, 
North  Dakota,  South  Dakota  and 
Wisconsin. 

Comment  date:  January  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11,  Florida  Power  &  Light  Co. 

(Docket  No.  ER91-157-OO01 
December  26. 1990. 

Take  notice  that  on  December  13, 
1990,  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  a  document 
entitled  Amendment  Number  Twenty- 
Two  to  Revised  Agreement  to  Provide 


Specified  Transmission  Service  Between 
Florida  Power  &  Light  Company  and  the 
Utility  Commission.  City  of  New  Smyrna 
Beach,  Florida  (Rate  Schedule  FERC  No. 
59). 

FPL  stales  that  under  Amendment 
Number  Twenty-Two.  FPL  will  transmit 
power  and  energy  for  Utilities 
Commission.  City  of  New  Smyrna 
Beach,  Florida  as  is  required  in  the 
imple-.-nentation  of  its  interchange 
agreement  with  the  Reedy  Creek 
Improvement  District.  Fort  Pierce 
Utilities  Authority,  City  of  Homestead, 
City  of  Lakeland,  City  of  Tallahassee, 
Kissimmee  Utility  Authority.  City  of 
Starke,  City  of  Sebnng  Utilities 
Commission,  City  of  Gainesville,  Utility 
Board  of  the  City  of  Key  West,  City  of 
Vero  Beach  and  City  of  Lake  Worth. 

FPL  request  that  waiver  of  {  35.3  of 
the  Commission's  Regulations  be 
granted  and  that  the  proposed 
.Amendment  be  made  effective 
December  15. 1990  FPL  states  that  a 
copy  of  the  filing  was  served  on  the 
Utilities  Commission,  City  of  New 
Smyrna  Beach,  Florida. 

Comment  date:  January  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

12.  Pennsylvania  Power  &  Light  Co. 

[Docket  No.  ER91-158-<X»J 
December  26.  1990. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  tendered  for 
filing  on  December  17.  1990,  a  Power 
Supply  Agreement  dated  December  13, 
1990,  which  supersedes  the  Power 
Supply  Agreement  dated  as  of  the  4th 
day  of  April  1966  between  PP&L  and  the 
borough  of  Blakely.  presently  on  file 
with  the  Commission  as  PP&L  Rate 
Schedule  FPC  No.  35,  The  new 
Agreement  changes  PP&L's  service 
voltage  from  23  kV  to  12  kV,  which  will; 
accommodate  the  Boroughs  conversion 
of  its  electric  distribution  system  to  12 
kV,  improve  operating  efficiencies,  and 
serve  growth  within  the  Borough  more 
effectively.  The  filed  Power  Supply 
Agreement  does  not  change  any  of  the 
rates  or  billing  determinants  applicable 
to  service  to  Blakely.  nor  any  other 
provisions  of  the  superseded  power 
supply  agreement,  as  amended,  except 
those  provisions  relating  to  service  at  23 
kV. 

Copies  of  PP&L's  filing  have  been 
served  upon  the  Borough  of  Blakely  and 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  January  11. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Florida  Power  A  Light  Co. 

[Dockel  No.  ER»1-1 58-000] 
Dec«nber  28, 1990. 

Take  notice  that  on  Decerrber  17, 
1990,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  a  document 
entitled  Amendment  Number  Seven  to 
Contract  for  Interchange  Service 
Between  Florida  Power  Corporation  and 
Florida  Power  &  Light  Company  (FERC 
Rate  Schedule  No.  61).  FPL  •  fihng 
includes  a  Certificate  of  Concurrence 
executed  by  Florida  Power  Corporation 
(CORP)  in  lieu  of  an  independent  filing. 

FPL  states  that  under  Amendment 
Number  Seven,  FPL  and  CORP  have 
agreed  to  modify,  on  a  temporary  basis, 
an  existing  230  kV  interconnection 
between  their  electric  systems  so  as  to 
increase  the  inter-system  power  Irarisfer 
capability  of  the  inte^con.^ection 
facilities  and  to  improve  the  reliability 
of  the  bulk  power  supply  system  for 
both  CORP  and  FPL  customers. 

FPL  requests  that  waiver  of  §  35.3  of 
the  Commission's  Regulations  be 
granted  and  that  the  proposed 
Amendment  be  made  effective 
December  17, 1990.  FPL  states  that  a 
copy  of  the  filing  was  served  0i\  Florida 
Power  Corporation. 

Comment  date:  January  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  CEI-MP-OHIO 

(Oocket  No.  ER91-161-0OO1 
Dccpmber  28, 1990. 

Take  notice  that  December  24, 1990. 
llie  Cleveland  ElecLic  Illuminating 
Company  filed,  on  behalf  of  the  above 
Lsted  parties  to  the  CEI-AMP-Ohio 
Agreement  an  initial  rate  schedule 
letween  the  Cleveland  Electric 
Illuminating  Company  and  American 
Municipal  Power-Ohio,  Inc. 

The  Agreement  provides  for  Short 
1  erm  Power  supplied  by  CEI.  The 
parties  have  requested  an  effective  date 
of  December  1, 1990  for  this  schedule. 

Comment  date:  January  11. 1991.  m 
accordance  with  Standard  Parigraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power  Corp. 

lOocJiet  No.  ER91-162-000I 
necember  28,  1990. 

Take  notice  that  on  Decemt)er  17, 
1990,  Niagara  Mohawk  Power 
Corporation  (Niagara)  tendered  for  filing 
an  extension  to  Niagara  Mohjwk  Rale 
Schedule  No.  138,  an  agreement 
between  Niagara  Mohawk  and  the  New 
York  Power  Authority  (Authority). 

Rate  Schedule  No.  138  provides  for  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  certain  customers  of 
.Authority.  The  proposed  change  extends 


the  term  of  Rale  Schedule  138.  which 
expired  on  December  31, 1989.  Niagara 
Mohawk  proposes  an  effective  date  of 
January  1, 1990,  and  requests  waiver  of 
the  Commission's  notice  requirements. 
In  support  thereof,  Niagara  Mohawk 
states  that  Authority  has  consented  to 
this  proposed  effective  date. 

Comment  date:  January  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Interstate  Power  Co. 

(Docket  No.  ER91-163-000| 
December  28, 199a 

Taka  notice  that  on  December  18. 
1991,  Interstate  Power  Company  (IPW) 
tendered  for  filmg  a  new  Electric  Service 
Agreement  between  the  City  of 
Mountain  Lake  and  Company,  This 
agreement  contains  a  revision  to  reflect 
a  change  in  one  of  the  City's  Firm 
Suppliers. 

Comment  date:  January  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Entergy  Services,  Inc. 

[Docket  No.  ER91-16&-000) 
December  28, 1990. 

Take  notice  that  Entergy  Services.  Inc. 
(Entergy  Services),  as  agent  for 
Arkansas  Power  &  Light  Company 
(AP&L),  Louisiana  Power  &  Light 
Company  (LP&L),  Mississippi  Power  & 
Light  Company  (MP&L).  and  New 
Orleans  PubHc  Service  Inc.  (NOPSl),  on 
December  19, 1990.  tendered  for  filing  an 
Interchange  Agreement  with  Oglethorpe 
Power  Corporation  (Oglethorpe  Power) 
(Interchange  Agreement). 

Entergy  Services  requests  an  effective 
date  of  November  12, 1990,  for  the 
Interchange  Agreement.  Entergy 
Services  requests  waiver  of  the 
Commission's  notice  requirements  under 
§  35.11  of  the  Commission's  regulations. 

Comment  date:  January  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Nantahala  Power  &  Light  Co. 

(Docket  No.  ER91-166-0001 
December  28,  1990. 

Take  notice  that  on  December  19, 
1991,  Nantahala  Power  S  Light  Company 
(.Nantahala)  tendered  for  filing  an 
interconnection  Agreement  Between 
Tennessee  Valley  Authority  and 
Nantahala  Power  »  Light  Company 
(Agreement).  The  Agreement  will 
supercede  the  Interconnection 
Agreement,  dated  1982.  between  TVA 
and  Nantahala.  The  Agreement  piovides 
for  interconnected  operations  between 
the  two  systems  as  well  as  transactions 
involving  Energy  Assistance,  Fjiergj' 


Interchange.  Short  Term  Power  and 
Term  Energy  Exchange  services. 

Nantahala  asks  that  the  sixty  (60)  day 
notice  requirement  be  waived  so  that 
the  Agreement  may  be  permitted  to 
become  effective  on  January  1. 1991. 

Comment  date:  January  11, 1991,  in 
accordance  with  Standard  Paragrapfi  E 
at  the  end  of  this  notice, 

19.  Central  Vermont  PuWic  Service 
Corp. 

(Docket  No.  ER91-167-000| 
December  26. 1990. 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (CVPS)  on 
December  19. 1990,  tendered  for  filing 
four  contracts  under  which  CVPS  has 
agreed  to  sell  short  term  power  and 
energy  to  several  utilities.  CVPS  states 
that  the  price  for  each 

Comment  date:  January  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  er.d  of  this  notice. 

20.  Northern  States  Power  Co. 

(Docket  No.  ER91-169-000) 
December  26.  1990. 

Take  notice  that  on  Decemb<er  20, 
1990,  Northern  States  Power  Company. 
Eau  Claire,  Wisconsin  (NSPW)  tendered 
for  filing:  amendment  No.  1  to  the 
Januarj'  14, 1981,  Wholesale  Agreement 
between  NSPW  and  the  City  of  Barron 
(Barron);  and  proposed  changes  in  its 
currently  effective  Experimental  Control 
Period  Demand  Rider— City  of  Barron. 
NSPW  states  that  it  and  Barron  have 
executed  Amendment  No.  1  in  order  to 
enable  Barron  to  take  service  from 
NSPW  under  the  experimental  rider. 
NSPW  also  states  that  it  and  Barron 
have  agreed  to  certain  changes  in  the 
rider  to  revise  and  clarify  the 
arrangements  under  which  the 
experimental  service  will  be  provided  to 
Barron. 

NSPW  requests  an  effective  date  of 
[anuary  1, 1991,  for  Amendment  No.  1 
and  the  revised  rider. 

A  copy  of  the  filing  was  served  upon 
the  City  of  Barron,  Wisconsin. 

Comment  date:  January  11, 1991,  in 
Rcccrdance  with  Standard  Paragraph  F. 
at  the  end  of  this  notice. 

21.  Century  Power  Corporation 

[Docket  No.  ERtn-l/O-OOOj 
Docpmber  26.  1990. 

Take  notice  that  on  December  20. 
1990.  Century  Power  Corporation 
(Century)  tendered  for  filing  an  executtd 
1991  Power  Sale  Agreement  between 
Century  and  San  Diego  Gas  &  Electric 
Company  (San  Diego).  The  1991  Power 
Sale  Agreement  provides  for  the  sale  to 
San  Diego  of  up  to  228  MW  of  capacity 
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and  associated  energy  during  calendar 
year  1991  am'  establishes  a  framework 
for  the  negotiation  of  short-term 
transactions  in  subsequent  years.  Power 
sales  under  the  1991  Power  Agreement 
are  contingent  on  the  availability  of  the 
San  Juan  Unit  No.  3. 

Century  asks  that  the  filing  become 
effective  as  anticipated  in  the  parties' 
agreement  on  January  1. 1991. 
Accordingly,  waiver  of  notice  is 
requested. 

Comment  date:  January  11. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Georgia  Power  Co. 

[Docket  No.  ER91-in-000) 
December  26, 1990. 

Take  notice  that  on  December  21. 
1990,  Georgia  Power  Company 
(Georgia  Power")  tendered  for  filing 
Revised  and  Restated  bitegrated 
Transmission  System  Agreements  (the 
".Agreements")  between  Georgia  Power 
and  Oglethorpe  Power  Corporation  (An 
£lectric  Membership  Generation  * 
Transmission  Corporation),  the 
Municipal  Electric  Authority  of  Georgia 
and  the  City  of  Dalton,  Georgia.  Georgia 
Power  also  filed  a  revised  form  of 
service  agreement  to  its  generic 
Integrated  Transmission  System  tariff 
(Georgia  Power's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  3). 

Georgia  Power  states  that  the 
Agreements  include  serveral 
refinements  or  improvements  reflecting 
the  four  participants*  experience  in 
operating  under  the  original  ITSA  for 
fifteen  years.  Georgia  Power  seeks  an 
effective  date  of  March  1. 1991. 

Comment  date:  January  11, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

23.  Oklahoma  Gas  and  Electric  Co. 

[Docket  No.  ER91-1 72-000) 
December  26, 1990. 

Take  notice  that  on  December  21, 
1990,  Oklahoma  Gas  and  Electric 
Company  (OG&E)  tendered  for  filing  an 
Offer  of  "Settlement  to  Watonga, 
Oklahoma  under  which  OG&E  would 
reduce  its  rates  contained  in  Rate 
Schedule  WM-1  for  a  period  of  five 
years  and  guarantee  no  increase  in  base 
rates.  As  a  result.  OG&E  and  Watonga 
have  entered  into  a  new  ten  year 
Electric  Service  Agreement. 

Copies  of  this  filing  have  been  served 
on  each  municipality  to  whom  the 
Company  supplies  wholesale  electric 
service,  the  Oklahoma  Corporation 
Commission  and  the  Arkansas  Public 
Service  Commission. 


Comment  date:  January  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  NdntahaU  Power  ft  Light  Co. 

[Docket  No.  ER91-173-O00I 
December  26, 1990. 

Take  notice  that  on  December  21, 
1990,  Nantahala  Power  &  Light  Company 
(Nantahala)  tendered  for  filing  a  Service 
Agreement  Between  Duke  Power 
Company  and  Nantahala  Power  &  Light 
Company  (Service  Agreement)  and  a 
Certificate  of  Concurrence  submitted  on 
behalf  of  Duke  Power  Company  (Duke). 
The  Service  Agreement  includes  four 
service  schedules  for  transactions 
involving  Emergency  Assistance.  Energy 

Interchange.  Short  Term  Power  and 

Term  Energy  services. 
Nantahala  and  Duke  ask  that  the  sixty 

(60)  day  notice  requirement  be  waived 

so  that  the  Agreement  may  be  permitted 

to  become  effective  on  January  1, 1991. 
Comment  dote:  January  11, 1991,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
Comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  mction  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  91-15  FOed  l-2r^;  8:45  am) 
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IDochet  Noc  CP91-687-000,  et  el.] 

ANR  P»prtlne  Co,  et  aL;  Natural  Gas 
Certification  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 


1.  ANR  Pipeline  Co. 

[Docket  No.  CP91-687-0001 
December  20. 199a 

Take  notice  that  on  December  14, 
1990,  ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 


48243,  filed  in  Docket  No.  CP91-687-O00 
for  a  certificate  of  public  convenience 
and  necessity  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  authority  to 
enable  ANR  to  implement  a 
restructuring  of  its  existing  sales 
servicea.  by  replacing  those  services 
with  a  market  based  array  of  new  sales, 
delivery,  transportation  and  storage 
service  alternatives,  and  for  authority 
pursuant  to  section  7(bl  to  abandon 
ANRs  existing  sales  services,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection, 

ANR  states  that  each  of  its  sales 
customers  would  have  the  opportunity 
either  to  maintain  or  terminate  its 
current  sales  service  entitlement,  or  to 
structure  a  new  combination  of  firm 
salea.  transportation,  storage  and 
delivery  services,  ANR  also  proposes  to 
establish  a  gas  inventory  charge  (GIC) 
to  compensate  ANR  for  the  cost  of 
maintaining  gas  supplies  to  meet  its  new 
sales  service  obligabons,  ANR  states 
that  the  proposed  GIC  pricing  formula  is 
a  two-part,  demand /commodity  design 
end  would  replace  ANR's  current 
purchased  gas  adjustment  mechanism, 
which  ANR  proposes  to  eliminate.  ANR 
explains  that  the  GIC  would  be  at  a 
negotiated  level  and  would  be  paid  only 
by  customers  that  choose  to  remain 
sales  customers,  and  only  for  that  level 
of  entitlement  that  they  voluntarily 
request  ANR  further  explains  that  the 
gas  commodity  price  would  be 
individually  negotiable  on  a  monthly 
basis,  but  would  always  be  capped  by 
reference  to  a  spot  price  index  ANR 
states  the  spot  price  cap  would  be 
derived  from  independent  publications 
that  reflect  the  cost  of  competitive 
alternate  supplies  in  Louisiana, 
Oklahoma  and  Canada. 

ANR  explains  that  there  are  also 
options  to  negotiate  a  fixed  conunodity 
price,  based  upon  certain  purchase  level 
commitments.  Subject  to  the  conditions 
set  forth  in  it's  restructuring  proposal. 
ANR  states  that  this  GIC  pricing 
mechanism  would  be  the  only  means  by 
which  ANR  would  recover  the  inventory 
costs  associated  with  its  continuing 
requirement  to  maintam  gas  supply  for 
its  customers. 

AKR  also  states  that  it  is  proposing  to 
implement  two  new  sales  services, 
comprising  Rate  Schedules  CD-I  and 
SGS-1.  to  replace  its  existing  Rate 
Schedules  CD-I.  MOl,  SGS-1  and  OS- 
1.  ANR  explains  that  Rate  Schedules 
CD-I  and  SGS-1  would  incorporate  an 
Annual  Contract  Quantity  and  a  Winter 
Contract  Quantity.  ANR  further  explains 
that  the  new  Rate  Schedule  CD-I 
service  would  be  available  to  any  resale 
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customer,  whereas  the  new  Rate 
Schedule  SGS-1  service  would  he 
available  only  to  existing  SCS-1 
customers,  and  would  be  limited  to  a 
maximum  contract  demand  of  6,138 
dekatherms  per  day.  AMR  is  requesting 
abandonment  authorization  for  all 
existing  Rate  Schedules  CD-I,  MC-1, 
and  SGS-1  sales  service  agreements, 
concurrent  with  the  effective  date  of  the 
new  sales  service  agreements.  ANR 
states  that  existing  customers  under 
Rate  Schedules  CD-I.  MC-1  and  SGS-1 
have  an  initial  right  either  to  terminate 
all  of  their  existing  aales  services  from 
ANR.  or  to  nominate  the  new  Rate 
Schedules  CD-I  or  SGS-1  services  in 
their  place.  In  addition,  those  customers 
may  nominate  firm  transportation  undjr 
Rate  Schedule  FTS-1.  and  firm  contract 
storage  under  Rate  Schedule  FSS  (with 
associated  firm  transportation  service 
under  Rale  Schedule  FTS-1)  Finally, 
ANR  states  that  such  customers  may 
nominate  the  proposed  firm 
Comprehensive  Delivery  Service  under 
new  Rate  Schedule  CDS.  Although  the 
existing  sales  service  agreements  are 
currently  scheduled  to  expire  on 
October  31. 1992,  ANR  is  requesting  that 
the  new  sales  services  (and 
abandonment  of  the  existing  sales 
services)  become  effective  one  year 
earlier,  i.e.,  on  November  1, 1991. 

ANR  states  that  Exhibit  Z-1  to  the 
application  demonstrates  that  divertible 
gas  supplies  are  sufficiently  available 
for  the  Commission  to  find  that  ANR's 
firm  sales  markets  are  workably 
competitive.  ANR  also  states  that 
Exhibit  Z-2  to  the  application  describes 
in  detail  how  the  combination  of  ANR's 
firm  transportation,  Tirm  storage  and  the 
proposed  Rate  Schedule  CDS  firm 
delivery  service  have  been  structured  so 
as  to  constitute  reasonable  firm  service 
substitutes  for  the  transmission  and 
storage  services  that  are  currently 
"embedded"  in  ANR's  existing  fii-m 
sales  services. 

ANR  slates  that  the  new  Rate 
Schedule  CD-I  will  incorporate  a  "firm 
standby  transportation"  feature.  ANR 
explains  that  each  month,  any  Rate 
Schedule  CD-I  sales  customer  may  elect 
to  convert  a  specified  level  of  its  sales 
contract  demand  to  firm  standby 
transportation  service.  ANR  further 
explains  that  this  firm  standby 
transportation  service  would  allow 
customers  to  obtain  third  party  gas 
supplies  and  have  them  delivered  on  a 
firm  basis.  ANR  states  that  the  non-gas 
rates  and  fuel  use  percentage  for  the 
delivery  of  gas  purchased  from  ANR 
under  Rate  Schedule  CD-I.  and  for  gas 
purchased  from  others  and  delivered 
under  Rate  Schedule  CD-I  firm  standby 


transportation,  are  identical.  ANR 
further  states  that  the  level  of  firm 
standby  transportation  capacity 
available  from  each  geographic  area  on 
ANR's  system  in  any  year  would  be 
equivalent  to  the  space  reserved  by 
ANR  for  peak  day  purchases  of  gas 
supply  (i.e.,  exclusive  of  gas  delivered 
from  storage)  to  support  its  firm  peck 
day  sales  service  obligation. 

Under  the  circumstances  that  are 
more  specifically  described  in  its  tariff, 
ANR  states  that  it  has  agreed  to  warrant 
the  delivery  of  its  sales  gas,  in 
recognition  of  the  GIC  demand  charge 
payment  being  agreed  to  by  its 
customers.  ANR  explains  that  pursuant 
to  such  warranty,  if  ANR  fails  to  deliver 
sales  gas,  ANR  has  agreed  to  certain 
refunds  and  to  the  payment  of  liquidated 
damages  in  certain  defined 
circumstances. 

ANR  states  that  each  initial  Rate 
Schedule  CD-I  service  agreement 
(which  must  be  a  term  of  at  least  5  to  10 
years)  would  incorporate  an  annual 
release  quantity  (ARQ)  feature,  which 
ARQ  would  be  equal  to  the  initial 
contract  demand  divided  by  the  number 
of  years  in  the  initial  term.  ANR  further 
states  that  this  feature  would  enable 
ANR  and  Rate  Schedule  CD-I 
customers  to  negotiate,  on  a  good  faith 
basis,  the  GIC  demand  charge  that 
would  be  applicable  therafter  to  the 
ARQ,  and  would  also  provide  the 
customers  with  certain  conversion  and 
termination  rights  relative  to  the  ARQ. 

ANR  also  requests  all  necessary 
authorizations  to  implement  certain 
transitional  billing  mechanisms.  ANR 
states  that  such  billing  mechanisms 
relate  to  (a)  The  demand  charges  ANR 
incurs  from  its  existing  upstream  gas 
suppliers,  which  ANR  proposes  to  bill 
directly  to  its  customers  until  it  converts 
such  sales  services  to  transportation 
services,  and  if  permitted  by  the 
Commission  to  include  such  converted 
costs  in  its  Account  No.  858;  (b) 
requested  authorization  by  ANR  to 
refund  or  direct  bill  its  sales  customers 
for  amounts  up  to  the  total  balance  in  its 
FERC  Account  No.  191  as  of  the  date 
ANR  implements  its  GIC  (subject  to  a 
one  time  adjustment  to  recover  any  out 
of  the  period  costs),  based  on  such 
customers'  contract  demand 
entitlements  as  such  entitlements 
existed  on  October  31. 1990,  limited  to 
an  aggregate  total  of  $72  million;  (c) 
requested  authority  by  ANR  to  direct 
bill  its  current  sales  customers  for  actual 
gas  costs  incurred  by  ANR.  to  resolve, 
whether  by  settlement  or  by  court  order, 
all  of  ANR's  pending  billing  disputes 
with  its  producers;  and  (d)  the  recovery. 


in  ANR's  non-gas  rates,  of  the  cost-of- 
service  effect  associated  with  the  rate 
treatment  of  prepayments  (Account  No. 
165)  as  finally  determined  by  the 
Commission  in  ANR's  pending  rate 
proceeding  in  Docket  No.  RP89-161-000. 

ANR  states  that  it  would  be  at  risk  for 
all  gas  costs  or  take-or-pay  costs  after 
the  effective  date  of  the  GIC,  except  that 
ANR  would  continue  to  be  entitled  to 
collect  take-or-pay  related  charges  after 
the  effective  date  of  its  GIC,  either  as  a 
direct  bill/surcharge,  or  as  a  component 
of  ANR's  non-gas  rates,  relative  to 
htigation-exception  buyout/buydown 
costs  filed  pursuant  to  Order  No.  500, 
and  other  buyout/buydown  costs 
included  in  filings  submitted  to  the 
Commission  pursuant  to  Order  Nos.  500 
and  528  prior  to  the  effective  date  of  the 
GIC. 

ANR  explains  that  it  would  continue 
to  provide  transportation  services  to  its 
customers  on  an  open  access,  non- 
discriminatory basis  under  its  Rate 
Schedules  FTS-1  and  FTS-2  (firm 
transportation),  and  Rate  Schedule  ITS 
(interruptible  transportation).  In  order  to 
enhance  the  flexibility  of  its  firm 
transportation  service.  ANR  requests 
authority  in  its  application  to  provide 
firm  transportation  customers  with  a 
new  "point-to-point"  receipt  point 
option,  in  addition  to  the  "catalog" 
receipt  point  option  that  is  currently 
utilized.  ANR  explains  that  to  enhance 
the  fiexibility  of  ANR's  open  access 
transportation  services  for  all 
transportation  customers.  ANR  is  also 
proposing  to  reduce  the  notice  period  for 
a  change  in  nominations  from  48  hours 
to  24  hours.  ANR  explains  that  it  would 
also  continue  to  offer  firm  and 
interruptible  contract  storage  services 
on  an  open  access  basis  to  its  customers 
under  Volume  No.  3  of  its  FERC  Gas 
Tariff  (Rate  Schedule  FSS  and  DOS, 
respectively).  ANR's  sales  customers 
would  have  conversion  rights  to  Rate 
Schedule  FTS-1  transportation  service 
and  to  Rate  Schedule  FSS  storage 
service  under  the  ARQ  options  as 
described  in  its  application,  it  is 
explained. 

As  part  of  the  instant  proposal,  ANR 
proposes  to  offer  to  its  Rate  Schedule 
CD-I  customers  a  new  comprehensive 
delivery  service  under  Rate  Schedule 
CDS  to  converting  sales  customers.  A.NR 
explains  that  Rate  Schedule  CDS  is  a 
bundled  firm  transportation  and  firm 
storage  service,  and  is  designed  to 
provide  an  operational  substitute  for 
sales  service  for  those  customers  who 
nominate  such  service.  It  is  explained 
that  Rate  Schedules  CDS  customers 
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would  have  a  year-round  firm 
transportation  access  from  ANR's 
supply  areas  and  firm  storage  rights  at 
specified  levels. 

ANR  states  that  if  either  (a)  A 
settlement  of  Docket  No.  RP89-161-000 
or  (b)  the  litigated  outcome  or  settlement 
of  any  rate  filing  reflects  the  impact  of 
the  restructured  services,  then  ANR 
would  make  a  general  rate  filing  not 
later  than  five  years  after  the  effective 
date  of  the  RP89-161-000  settlement  or 
the  effective  date  of  any  such  new  rate 
filing,  as  applicable.  Othervtrise.  ANR 
states  that  ANR  has  agreed  with  its 
customers  that  it  will  make  a  general 
rate  filing  not  more  than  nineteen 
months  after  implementation  of  the 
restructured  sales  services.  Thereafter, 
ANR  states  that  it  would  make  a  rate 
filing  to  be  effective  not  less  than  five 
years  after  the  effective  date  of  each  of 
the  immediately  preceding  rate  filing(8). 
It  is  explained  that  such  rate  filing(8) 
would  be  limited  to  a  review  of  only 
non-gas  costs,  Including  demand  charges 
from  upstream  pipeline  suppliers. 

In  addition  to  abandonment  of  its 
existing  sales  service  agreements,  ANR 
also  requests  pregranted  abandonment 
of  its  new  sales  service  obligations  upon 
termination  or  conversion  of  the  ARQ 
portion  of  the  new  service  agreements. 
ANR  states  that  customers  would  not  be 
exposed  to  unwanted  termination  of 
their  sen»ce«,  since  under  its  new 
restructuring  proposal,  a  sales  customer 
has  the  right  to  convert  the  expiring 
ARQ  portion  of  its  sales  service  to  a 
combination  of  firm  transportation,  firm 
storage  or  firm  comprehensive  delivery 
services.  Furthermore,  ANR  states  that 
all  customers  have  one-way  evergreen 
rights  for  such  converted  services, 
provided  that  any  renewal  periods  are 
at  least  five  years  long. 

Comment  date:  January  la  1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  United  Gas  Pipe  line  Co. 
I  Docket  No.  CP«-e82-000) 
December  2a  1990. 

Take  notice  that  on  December  13. 
1990,  United  Gas  Pipe  Line  (United).  P.O. 
Box  1478.  Houston.  Texas  77251-1478, 
filed  in  Docket  No.  CP91-682-000  a 
request  pursuant  to  §i  157.205  and 
157,211  of  the  Commission's  Regulations 
for  authoriiation  to  construct  and 
operate  an  eight-inch  tap  and  related 
facilities  for  transportation  service  to 
Valero  Transmission  Company  (Valero), 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP82-430-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  pubhc  inspection. 

United  proposes  to  install  the  tap  in 
Panola  County.  Texas.  United  estimates 
that  it  would  deliver  up  to  100  Mcf  per 
day  to  Valero  at  the  proposed  tap. 
United  states  that  it  is  authorized  in 
Docket  No.  ST8&-209  to  provide  all  of 
Valero's  natural  gas  requirements  for 
resale  and  distribution  through  Valero's 
billing  area  and  the  adjoining  area.  It  is 
indicated  that  the  effective  service 
agreement  for  such  service  is  dated 
September  14, 1987.  and  that  the 
agreement  provides  for  transportation  to 
Valero  under  United's  Rate  Schedule 
ITS.  United  estimates  that  the  tap  would 
cost  $44,500  and  states  that  Valero 
would  reimburse  United  for  all  costs 
resulting  from  the  proposed  installation. 
United  states  that  the  proposed  tap  for 
Valero  would  not  have  an  impact  on 
United's  curtailment  plan  since 
interruptible  service  is  being  provided  to 
Valero  pursuant  to  United's  blanket 
certificate  in  Docket  No  CP8fr-&-000 
and  under  United's  Rate  Schedule  ITS. 
United  stales  that  it  has  sufficient 
capacity  to  provide  the  service  to  Valero 
without  detriment  or  disadvantage  to 
United's  existing  customers  and  that 
United's  tariff  does  not  prohibit  the 
addition  of  new  delivery  points. 


Comment  date:  February  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

3.  Colorado  Interstate  Gas  Co. 

IDoekel  No*  CP91-«»«-00a  CPM-«7-«)a 
CP91-69a-000l 

Decemt>er  2a  189a 

Take  notice  that  Applicants  filed  in 
the  respective  dockets  pnor  notice 
requests  pursuant  to  tS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shipper*  under  its 
blanket  certificate  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
•et  fwth  in  the  rcquesU  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
number*  of  the  120-day  transacUons 
under  (  284.223  of  the  Commission's 
Regulaticais,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicants  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  February  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Applicant:  Colorado  Interstate  Gas 
Company.  Post  Office  Box  1067, 
Colorado  Springs.  Colorado  80944. 

Blanket  Certificate  issued  in  Docket 
No.  CP8&-589-000. 


'  These  prior  nolne  requetli  are  not 
consolidated 


Docket  nuinbor  (date  fitecfl        Srwppef  r«me  (Type  shipper! 


Peak  day  ■ 
avg.  armiial 


Potnisol 


CP91-«96-000 

(12-17-90) 

CP91-€97-000 
(12-17-90) 

CP91 -696-000 
(12-17-90) 


Synder  Oil  Corp..  d/b/a 
Roggen  Ga»  Processing 
Company  (Producer). 

Interenergy  Transmission 
Partners  (Marketer). 

Rangelir«  Corporation  (Mar- 
keter). 


300 

100 

36.000 

10,000 

5000 

1.825.000 

10,000 

1,000 

366.000 


Recetpt 


DeHvery 


Stan  up  date  rale 

scnedute 


Related '  dockets 


CO._ 


WY. 


0K_ 


CO.- 
tWY. 
CO.- 


10-02-90.  T)-1..- 

09-17-90.  T»-1..- 

09-01-90.  Tt-I 


ST9 1-291 5-000 

ST90-4  966-000 
ST91 -2960-000 


'  Quantrtie*  »•  tfiomn  m  Mel  unlesa  other****  indicated 

«  H  an  ST  docket  »  (howrv  120-day  transportatton  service  was  raporled  ir  «. 
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4.  U-T  Offabore  System,  High  Island 
Offshore  System,  High  Island  Offshore 
System,  High  Island  Offshore  System, 
High  Island  Offshore  System, 

Docket  No8.  CP91-fl64-000.  CP91-670-000. 
CP91-671-000.  CP91-672-000.  CP91-673-000 

December  20,  1990. 

Take  notice  that  U-T  Offshore 
System,  P.O.  Box  1396,  Houston,  Texas 
77251,  and  High  Island  Offshore  System. 
500  Renaissance  Center,  Detroit. 
Michigan  46243,  (Applicants)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  S!  157.205  and 
284.223  of  the  Commission's  Regulations 


under  the  Natural  Gas  Act  for      " 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  by  the 
Commission's  Order  No.  509 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-99- 
000  and  Docket  No.  RP8»-82-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 


'  These  prior  notice  requeit*  are  not 

con.solidaled. 


Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations.,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  number  (date  filed) 


Shipper  narre  (type) 


Peak  day. 
avefge  day, 
annual  Met 


Receipt  '  points 


Delivery  points 


I  Contract  date,  rate 
'  schedule,  service 
type 


Related  docket 
start  up  date 


CP91 -664-000 
(12-13-90) 

CP91-«70-000 
(12-13-90) 

CP91-«ri-000 
(12-13-90) 

CP9 1-672-000 
(12-13-90) 

CP91 -673-000 
(12-13-90) 


Tenngasco  Corporation  (Mar- 
keter). 

\jau»  Oreyfus  Energy  Corp.. 
(Producer) 

Pttiladetphia  Electric  Compa-  \ 
ny.  (Distributor). 

Consoddated  Edison  Co    o4 
N.Y .  Irx:..  (Distnbution). 

Midwest  Gas.  (Distributor) 


580, 

580. 
211.700, 

566, 

566 
206.915. 

565, 

565, 

206.225, 

1.837, 

1.837, 

670.687. 

290. 

290 
105.850! 


000 
000 
000 
892 
992 
580 
000 
000 
,000 
500 
500 
500 
000 
000 
000 


CXA 

OLA.OTX. 
(XA,OTX., 
OtAOTX. 
CXAOTX, 


LA  ..„ 

OLA.  OIK 

OLA 

OLA.OTX 
OLA,OTX 


7-1-90  IT,... 
Intemjptible. 

5-1-90  IT.... 
Intemjptibie . 

4-1-fiOrT,... 
Interruptible. 

4-1-90  IT... 
Interruptible . 

4-1-90  IT,... 
Interruptible. 


ST91 -3947-000, 
10-17-90 

ST91 -2982-000, 
10-24-90 

ST9 1-2985-000, 
10-18-90 

ST?1 -298 1-000. 
10-17-90 

ST9 1-2983-000, 
10-27-90 


'  Offshore  Louisiana  and  onshore  Texas  are  shown  as  OLA  and  OTX 


5.  Columbia  Gulf  Transmission  Co. 

[Docket  No.  CP91-681-000) 
December  20, 1990. 

Take  notice  that  on  December  13, 
1990,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf),  3805  West 
Alabama,  Houston,  Texas  77027,  filed  in 
Docket  No.  CP91-681  a  request  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Marathon  Oil  Company,  a 
producer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-239-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that,  pursuant  to 
an  agreement  dated  August  10, 1990, 
under  its  Rate  Schedule  ITS-2,  it 
proposes  to  transport  up  to  1,500  MMBtu 
per  day  equivalent  of  natural  gas. 
Columbia  Gulf  indicates  that  the  gas 
would  be  received  offshore  Louisiana, 
and  would  be  redelivered  in  Louisiana. 
Columbia  Gulf  further  indicates  that  it 


would  transport  1,000  MMBtu  on  an 
average  day  and  547,500  MMBtu 
annually. 

Columbia  Gulf  advises  that  service 
under  S  284.223(a)  commenced 
September  1, 1990,  as  reported  in  Docket 
No.  ST91-2741. 

Comment  date:  February  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP91-683-000J 
December  20, 1990. 

Take  notice  that  on  December  13, 
1990,  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston.  Texas 
77251-1478  filed  in  Docket  No.  CP91-683 
a  request  pursuant  to  \  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Louisiana 
State  Gas  Corporation,  an  intrastate 
pipeline,  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

United  States  that,  pursuant  to  an 
agreement  dated  October  1, 1988,  under 
its  Rate  Schedule  ITS,  it  proposes  to 
transport  up  to  309,000  MMBtu  per  day 
equivalent  of  natural  gas.  United 
indicates  that  the  gas  would  be 
transported  from  various  receipt  points 
and  would  be  redelivered  to  various 
delivery  points  on  its  system.  United 
further  indicates  that  it  would  transport 
309,000  MMBtu  on  an  average  day  and 
112,785,000  MMBtu  annually. 

United  advises  that  service  under 
§  284.223(a)  commenced  October  29, 
1990,  as  reported  in  Docket  No.  ST91- 
3943. 

Comment  date:  February  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  CNG  Transmission  Corp..  Texas  Gas 
Transmission  Corp. 

(Docket  No.  CP91-694-O00I 
December  20, 1990. 

Take  notice  that  on  December  14, 
1990,  CNG  Transmission  Corporation 
(CNG),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301  and 


•■'■■* 
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Texas  Gas  Transmission  (Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No,  CP91-694-000  an  application 
pursuant  to  sections  7(b)  and  (c)  of  the 
Natural  Gas  Act  for  an  order  granting 
permanent  assignment  of  transportation 
rights,  abandonment  of  CNG's  sales 
services  and  abandonment  of  Texas 
Gas'  sales  services,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
Inspection. 

More  specifically,  CNG  and  Texas 
Gas  request:  (1)  An  order  granting  the 
necessary  certificate  authorization  to 
permit  CNG  to  assign  part  of  CNG's  firm 
transportation  rights  on  Texas  Gas  to 
certain  of  CNG's  sales  customers;  (2) 
permission  and  approval  of  the 
abandonment  of  a  part  of  the  sales 
service  currently  rendered  by  CNG  to 
these  same  customers;  and  (3) 
permission  and  approval  of  the 
abandonment  of  the  sales  service 
rendered  by  Texas  Gas  to  CNG. 

CNG  and  Texas  Gas  state  that  as  an 
essential  element  of  CNG's  Settlement 
in  Docket  No.  RP88-211,  et  al.  CNG 
agreed  to  assign  part  of  its  firm 
transportation  capacity  on  Texas  Gas  to 
certain  of  its  current  Rate  Schedule  RQ 
customers,  Niagara  Mohawk  Power 
Corporation.  Rochester  Gas  and  Electric 
Corporation.  New  York  State  Electric 
and  Gas  Corporation,  The  East  Ohio 
Gas  Company,  The  Peoples  Natural  Gas 
Company,  The  River  Gas  Company  and 
Hope  Gas,  Inc.  CNG  and  Texas  Gas 
state  that  Texas  Gas  has  agreed  to  this 
assignment, 

CNG  and  Texas  Gas  state  that  CNG 
proposes  to  convert  its  remaining  sales 
capacity  on  Texas  Gas  and  assign  a 
total  of  147,620  dt  per  day  to  the  above 
referenced  customers.  CNG  states  that 
these  customers  would  then  convert 
corresponding  quantities  on  CNG  to  firm 
transportation.  CNG  requests 
authorization  to  make  the  assignment 
and  abandon  Rate  Schedule  RQ  sales 
service  for  the  converted  quantities. 
Texas  Gas  further  requests  that  the 
Commission  grant  authorization  for 
Texas  Gas  to  abandon  its  sales  service 
to  CNG,  upon  CNG's  conversion. 

CNG  and  Texas  Gas  state  that  the 
permanent  capacity  assignments  would 
would  permit  the  restructuring  of 
services  to  CNG's  customers.  CNG  and 
Texas  Gas  further  state  that  the 
abandonment  authorization  for  Rate 
Schecule  RQ  service  is  necessary  for 
CNG  to  effect  the  assignments  to  its 
customers  and  their  conversions  on 
CNG,  and  that  the  abandonment  of  the 
Texas  Gas  service  obligation  is 
appropriate  once  CNG  has  elected  to 
convert 


Comment  date:  January  10. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

a.  Natural  Gas  Pipeline  Co,  of  America 

(Docket  No.  CP91-706-000) 
December  20, 1990. 

Take  notice  that  on  December  18, 
199a  Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  80148,  filed  in  Docket 
No.  CP91-706  a  request  pursuant  to 
S  157.205  f  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Marathon  Oil  Company,  a 
producer,  under  the  blanket  certificate 
issued  in  docket  No.  CP86-58^-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  states  that,  pursuant  to  an 
agreement  dated  October  1. 1990,  under 
its  Rate  Schedule  ITS,  it  proposes  to 
transport  up  to  5,000  MMBtu  per  day 
equivalent  of  natural  gas.  Natural 
indicates  that  the  gas  would  be 
transported  from  various  receipt  points 
on  its  system  and  would  be  redelivered 
to  various  delivery  points  on  its  system. 
Natural  further  indicates  that  it  would 
transport  3,000  MMBtu  on  an  average 
day  and  1,095,000  MMBtu  annually. 
Natural  advises  that  service  under 
S  284.223(a)  commenced  October  5, 1990, 
as  reported  in  Docket  No.  ST91-2706. 
Comment  date:  February  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  CanWest  Gas  Supply  U.SA..  Inc. 

[Docket  No.  0191-5-000) 
December  21, 1990. 

Take  notice  that  on  November  6, 1990, 
CanWest  Gas  Supply  U.S.A.,  Inc. 
(CanWest),  c/o  CanWest  Gas  Supply 
Inc..  1199  W.  Hastings  Street, 
Vancouver,  British  Columbia,  Canada 
V6E  3T5,  filed  an  application  pursuant 
to  sections  4  and  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandoment  to  authorize  the  sale  for 
resale  in  interstate  commerce  of  (1)  All 
NGPA  categories  to  NGA  gas,  (2) 
imported  natural  gas  or  liquified  natural 
gas,  and  (3)  natural  gas  sold  under  any 
existing  or  subsequently  approved 
pipeline  blanket  certificate  authorizing 
interruptible  sales  of  surplus  system 
supply,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  for  public 
inspection. 

Comment  date:  January  10, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

la  HadsoD  Gas  Systems,  loc 

[Docket  No.  0186-255-003) 

December  21, 1990. 
Take  notice  that  on  December  11. 

1990.  Hadson  Gas  Systems.  Inc. 

(Hadson)  of  1001  30th  Street.  Northwest. 

Suite  340,  Washington,  DC  20007,  filed 

an  application  pursuant  to  sections  4 

and  7  of  the  Natural  Gas  Act  and  the 

Federal  Energy  Regulatory 

Commission's  (Commission)  regulations 

thereunder  to  amend  its  blanket 
certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  in  Docket  No,  C18&-255-O02 
to  authorize  the  sale  for  resale  of  any 
gas  purchased  from  "non-first-sellers" 
including,  to  the  extent  necessary,  sales 
for  resale  of  gas  purchased  from 
intrastate  pipelines  and  gas  purchased 
from  gas  utility  companies  (LDC's),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  January  10. 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

11,  Shell  Gas  Pipeline  Co, 

[Docket  No.  0191-16-000) 
E^ecember  21. 1990. 

Take  notice  that  on  November  30, 
1990,  Shell  Gas  Pipeline  Company  (Shell 
Gas),  P.O.  Box  2463.  Houston,  Texas 
77002,  filed  in  Docket  No.  CI91-16-O00  a 
petition  pursuant  to  rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.207)  for  a 
declaratory  order,  requesting  that  the 
Commission  disclaim  jurisdiction  over 
certain  natural  gas  facilities  that  Shell 
Gas  proposes  to  contruct  in  Mobile 
County,  Alabama.  Shell  Gas  states  that 
the  proposed  facilities  will  be  used  to 
gather  to  the  nearest  interstate  pipeline 
connection  the  natural  gas  to  be 
produced  by  Shell  Offshore,  Inc.  (Shell 
Offshore)  and  Amoco  Production 
Company  (Amoco)  from  their  jointly- 
ovmed  production  facilities  offshore 
Alabama,  all  as  more  fully  set  forth  in 
the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Shell  Gas  states  that  it  is  a  wholly- 
owned  subsidiary  of  Shell  Oil  Company 
and  that  its  sole  commercial  activity 
thus  far  has  been  the  development  of 
several  non-jurisdictional  gathering 
lines,  each  connecting  offshore 
production  platforms  operated  by  its 
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corporate  afttliate.  Shell  Offshore,  to 
jurigdictional  transmission  line«. 

The  proposed  gathering  line,  the 
Yellowhammer  Spur,  will  consist  of  (1) 
A  30-inch  diameter  line  which  will 
extend  2.9  miles  from  an  interconnection 
on  Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  existing  30-inch 
pipeline  downstream  of  a  Mobil  Oil 
Exploration  A  Producing  Southeast.  Inc. 
gas  processing  plant  in  Coden.  Mobile 
County,  Alabama;  and  (2)  a  0.2  mile  1&- 
inch  diameter  plant  residue  line  which 
will  extend  from  the  tailgate  of  the 
Yellowhammer  gas  processing  plant 
(Yellowhammer  plant),  owned  by  Shell 
Offshore  and  Amoco,  to  a  point  just 
north  of  the  plant 

Shell  Gas  states  that  design  capacity 
fur  the  16-inch  plant  residue  line  will  be 
300.000  Mcf  per  day.  while  the  30-inch 
diameter  segment  will  have  a  design 
capacity  of  740.000  Mcf  per  day  It  is 
stated  that  both  segments  have  been 
designed  for  future  expansion  of  the 
Yellowhammer  plant  and  to 
accommodate  additional  gas  production 
both  from  developments  in  Alabama 
state  waters  as  well  as  the  Outer 
Continental  Shelf.  Shell  Gas  states 
further  thai  the  design  is  also  intended 
to  preclude  the  need  for  additional 
construction  projects  as  reserves  are 
developed. 

Shell  Gas  submits  that  initial  gas 
production,  which  will  flow  to  the 
Yellowhammer  plant  and  through  the 
Yellowhammer  Spur,  will  come  from 


reserves  produce*!  from  the  Norphlet 
formation  underlying  Blocks  113  and  132 
in  the  Northwest  Gulf  Unit  area  In 
Alabama  state  waters  (Fairway  Field). 
Shell  Gas  states  that  these  initial 
reserves  will  be  delivered  to  the 
Yellowhammer  plant  via  four  parallel 
gathenng  lines  which  the  Commission 
has  previously  declared  non- 
jurisdictional  gathering  facilities.' 
Moreover,  Shell  Gas  stales  that  the 
reserves  transported  through  these  lines 
as  well  as  the  Yellowhammer  Spur  will 
initially  be  Shell  Offshore  and  Amoco 
reserves  exclusively.  No  compression 
facilities  will  be  situated  along  the 
Fairway  Field  gathering  lines  or  the 
Yellowhammer  Spur.  Initial  compression 
will  take  place  on  the  existing  Transco 
pipeline.  The  maximum  allowable 
operating  pressure  of  the  line  will  be 
1200  psig.  although  initial  operating 
pressure  as  gas  leaves  the  plant  will  be 
purely  a  function  of  the  pressure 
necessary  to  deliver  gas  on  the  Transco 
system.  Thus.  Shell  Gas  states  that  the 
operating  pressure  will  be  considerably 
less  than  1200  psig.  Finally.  Shell  Gas 
states  that  the  Yellowhammer  Spur  will 
be  located  downstream  of  the 
Yellowhammer  plant  and  that  there  will 
be  no  wells  situated  along  the 
Yellowhammer  Spur. 

Comment  data:  January  18. 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


12.  Natural  Gat  Pipeline  Co.  of  Amarica 

1  Docket  Nos.  CP»l-721-00a  CP91-722-000. 
and  CP91-723-000I 

December  21. 1990. 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street,  Lombard,  Illinois  60148 
(Applicant)  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  for  public 
inspection. ' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
ser\ice.  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  In  the 
attached  appendix. 

Comment  date:  February  4, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  Shell  Offshors  Inc.  40  PRRC 1  01.228  (1089). 


'  Thaie  prior  notice  requeiU  are  not 
conaolidaled. 


DocfcAt  numtar  (dale 
tiled) 

S»Hppe»n«me  (type) 

Peak  day       ' 
average  day               Receipt  potots 
annual  MMBtu    ^ 

Dekvery  pointa 

C^^Ktdsterate   1     fte,,,^^  docket 
•ciieouie  servica    |       ^^      ^^^ 
type              1 

CMl-721-000 
(12-20-80) 

C»»»1-72a-000 

Torch  Energy 

Maf1ie«n«,  inc. 

(lylarteier) 
Coattal  Gat  Maritedng 

Company  (Mwlieter). 

Cotorxi  Hatufti  Gaa 
Corporation 
(Marketer) 

100.000 

50.000 

18.250.000 

50.000 

25.000 

9125.000 

100.000 

40.000 

14.600.000 

Various - - 

Various 

Various » 

Various. - 

Various. 

07-19-89.  ITS,          1  ST91 -5579-000. 
Interruptible                 10-25-90 

10-25-90.  rrS,          ,  ST91-4255-00a     • 

(12-20-80) 

CP91-723-000 
(12-20-90) 

Various _ 

Interruptibto. 

03-27-80.  ITS. 
Interruptitiln 

10-28-90. 

ST91 -5212-000, 
11-01-90 

13.  Citrus  Industrial  Sales  Co..  Inc., 
Qtnit  Trading  Corp..  Citnis  Marketing, 
Inc. 

(Docket  Noa.  Cl88~tA3-0(n.  CI9&-n-001. 
CIflO-149-001  *| 

December  21.  1990. 

Take  notice  that  on  December  11, 
1990.  Citrus  Industrial  Sales  Company, 
Inc..  Citrua  Trading  Corp.  and  Citrus 


*  Thii  notica  doet  not  provide  tor  cenaolUtaUon 

fur  hearing  of  the  wverHl  mailer*  covsrod  hproitv 


Marketing,  Inc.  (Applicants)  of  P.  O.  Box 
1188.  Houston,  Texas  77551-1188.  each 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  to 
amend  their  blanket  limited-term 
certificates  with  pregranled 
abandonment  previously  issued  by  the 
Commission  in  Docket  Nos.  CI89-483- 
000.  C190-71-000.  and  C190-14&-000,  for 
terms  expiring  March  31,  1991.  (1)  To 
extend  such  authorizations  for  unlimited 
terms  or  for  not  less  than  one  year  from 


March  31, 1991,  (2)  to  remove  the 
conditions  that  the  certificates  are 
subject  to  the  final  rule  in  Docket  No. 
RM87-5,  and  (3)  to  remove  the  rate 
restrictions  applicable  to  sales  for  resale 
of  surplus  system  supply  gas  purchased 
from  Applicants'  affihated  pipeline,  all 
as  more  fully  set  forth  in  the  application 
which  are  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comments  date:  January  10, 1991,  in 
accordance  with  Standaril  Paragraph  ) 
at  the  end  of  this  notice. 
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14.  Trunkline  Gas  Co. 

IDockel  Nos.  CP91-714-000.  CP91-715-000J 
December  21. 1990. 

Take  notice  that  on  December  19. 
1990,  Trunkline  Gas  Company 
(Trunkline),  P.  O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  the  above- 
referenced  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  two 


shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-586-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


•  These  prior  notice  reque«ti  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  84.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Trunkline  and  is  summarized  in  the 
attached  appendix. 

Comments  date:  Februar>'  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 


Docket  Ho.  (date  filed) 

Shipper  name  (type) 

Peak  day. 

average  day. 

annual  Mel 

Receipt'  povits 

Comraci  date  rate        Retaied  docket 
adwdule.  service           g^  ^  ^ate 
type 

CP91-714-000 

Gratiam  Energy 
MarkeUyQ  (Marketer). 

CatanHXjnt  Natural  Gas. 
Inc.  (MatVelef). 

50.000 
50.000 

18.250.000 

150.000 

25.000 

54,750.000 
i .— 

OLA.  OTX.  11..  LA.  TN. 
TX 

(XA,  one  IL,  LA,  TN. 

TX 

IL 

IL               ..— . 

5-17-90.  PT, 
Interruptible. 

4-20-90.  PT. 
Interruptible. 

ST91 -4347-000. 
11-4-90 

ST91 -4345-000, 

CP91-71S-000 

11-1-90 

1  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX 


15.  Texas  Gas  Transmission  Corp. 

[Docket  Nos.  CP91-710-000,  CP91-7n-000. 
and  CP91-712-00O) 
December  2. 1990. 

Take  notice  that  Texas  Gas 
Transmission  Corporation,  3800 
Frederica  Street.  Owensboro,  Kentucky 
42301,  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP8ft- 
686-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  These  prior  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


[Tocket  Ho.  (date  filed) 


Shipper  name  (type) 


Peak  day. 

average  day. 

anrnial 

MMBtu 


CP91-710-O00 
(12-19-90) 

CP91-71 1-000 
(12-19-90) 

CP91 -71 2-000 
(12-19-90) 


Stellar  Gas  Company.. 


PSI  Gas  Mariteting.  Inc. 
(Mariieter). 

PSI  Gas  Marketing,  Inc. 
(Marketer). 


20.000 
12.000 

5,110,000 

100,000 

50,000 

36.500,000 

100,000 

50,000 

36,500,000 


Receipt  points  ■ 


OLA.. 


LA,  IN,  KY.  TX  TN, 
OLA,  OTX  IL,  AR,  OH 


Delivery  points 


Contract  date,  rate 

schedule  service 

type 


Related  docket. 
Stan  up  date 


-f- 


OLA 


KY.TN. 


LA.  IN.  KY,  TX.  TN,  KY,  TN 

OLA,  OTX  lU  AR,  OH. 


11-6-90,  rr. 

Interruptible 

5-31-90,  IT. 
InterruptiWe. 

5-31-90.  rr. 
Interruptible 


ST91-64ei, 
11-9-90. 

ST9l-54e3. 
11-15-90. 

ST91-6484. 
11-8-80. 


'  Offshore  Louisiana  and  offahore  Texas  are  ahowo  as  OLA  and  OTX 


16.  Texas  Eastern  Transmission  Corp. 

(Docket  No.  CP91-699-O0O] 
December  21. 1990. 

Take  notice  that  on  December  17. 
1990,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  Post  Office 
Box  2521.  Houston.  Texas  77252-2521 
filed  in  Docket  No.  CP91-699-O00  a 
request  pursuant  to  55  157.205  an 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 


authorization  to  provide  a 
transportation  service  for  Yankee  Gas 
Services  Company  (Yankee),  a  local 
distribution  company,  under  Texas 
Eastern's  blanket  certificate  issued  in 
Docket  No.  CP88-136-000,  as  amended 
in  Docket  No,  CP88-1 36-007,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  for 
public  inspection. 


Texas  Eastern  states  that  pursuant  to 
a  service  agreement  dated  October  1, 
1991.  under  iU  Rate  Schedule  IT-1.  it 
proposes  to  transport  up  to  400,000 
MMBtu  of  natural  gas  per  day  on  an 
interruptible  basis  for  Yankee.  Texas 
Eastern  states  that  it  would  receive  the 
gas  at  Texas  Eastern's  existing  points  of 
receipt  on  its  system  offshore  and 
onshore  Louisiana,  Alabama.  Arkansas, 
Illinois,  Indiana,  Kentucky,  Missouri. 
Mississippi,  New  jersey,  New  York, 
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Ohio,  Ptmnaytvania.  Tennessee.  Texai 
and  West  Virginia.  Texas  Eastern  states 
that  it  would  then  transport  and 
redeliver  subject  gas,  kiu  applicable 
shrinkage,  to  an  existing  delivery  point 
located  in  Westmoreland  County, 
Pennsylvania  and  Clinton  County, 
Pennsylvania.  Texas  Eastern  indicates 
that  the  total  volume  of  gas  to  be 
transported  for  Yankee  on  an  average 
day  would  be  400.000  MMBtu  and  on  an 
annual  basis  146.000.000  MMBtu. 

Texas  Eastern  states  that  it 
commenced  service  fur  Yankee  on 
October  11, 1990,  under  «  284.22J(a)  as 
reported  in  Docket  No.  ST91 -305 1-000. 

Comment  date:  February  4.  19in.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Encor  Energy  (America)  Inc. 

[Docket  No.  CI91-2O-000I 

December  21,  IWO. 

Take  notice  that  on  December  19, 
1990,  Encor  Energy  (America)  Inc. 
(Encor).  c/o  Encor  Inc.,  645-7th  Avenue 
SW..  P.O.  Box  2d7a  Station  M.  Calgary. 
Alberta.  Canada  T2P  3X9,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandonment  to 
authorize  the  sale  for  resale  in  interstate 
commerce  of  (1)  all  NGPA  categories  of 
NCA  gas,  (2)  imported  natural  gas  or 
liquified  natural  gas.  and  (3)  natural  gas 
sold  under  any  existing  or  subsequently 
approved  pipeline  blanket  certificate 
authorizing  interruptible  sales  of  surplus 
system  supply,  all  as  more  fully  set  forth 
In  the  application  which  is  on  file  with 


the  Commission  and  open  for  public 

inspectioa      -    •"  •  ■w: : 

Comment  date:  January  10, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

18.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP91 -678-000 1 
December  24.  1990. 

Take  notice  that  on  December  13. 
1990.  United  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478,  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CMl- 
67&-(X)0  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  for 
authorization  to  provide  transportation 
serv  ice  on  behalf  of  Endevco  Oil  &  Gas 
Company  (Fjidevco).  under  United's 
blanket  certificate  issued  in  Docket  No. 
CP88-6-0(X).  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  36,050  NfMBtu  of 
natural  gas  per  day  for  Fjidevco  from 
receipt  points  located  in  Mississippi  to 
delivery  points  located  in  Mississippi. 
United  anticipates  transporting  36,050 
MMBtu  on  an  average  day  and  an 
annual  volume  of  13,158,250  MMBtu. 

United  states  that  the  tran.sportatlon 
of  natural  gas  for  Endevco  commenced 
November  10,  1990,  as  reported  in 
Docket  No.  ST91 -4366-000.  for  a  120-day 
period  pursuant  to  {  284.223(a)  of  the 
Commission  8  Regulations  and  the 
blanket  certificate  issued  to  United  In 
Docket  No.  CP88-6-O00. 

Comment  date.  February  7. 1991.  in 
accordaiu:e  with  Standard  Paragraph G 
at  the  end  of  this  notice. 


Texas  Gas  Transmissioa  Corp.,  Texas 
Gas  TiansmiaskM  Corp^  Colorado 
Interstate  Gas  Co. 

IDockel  No«.  CP91-725-000.  CP91-72fr-000. 
and  CP91-727-00Oi 

December  24. 1900. 

Taie  notice  that  Texas  Gas 
Transmission  Corporation,  3800 
Frederlca  Street,  Owensboro,  Kentucky 
42301,  and  Colorado  Interstate  Gas 
Company,  P.O.  Box  1087,  Colorado 
Springs.  Colorado  80944  (Applicants), 
filed  m  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
5  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP8d- 
686-000  and  Docket  No.  CP86-589.  et  al.. 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  7. 1991.  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  request*  are  not 
consul  Iduted 


Doctiei  nombef  (data  filed)           SNpp©'  name  (type) 

PeaK  day.  average 

day  annual             Receipt  point»  ' 
MMBtu 

Oefcvery  points 

r 
Comract  date,  rate 
achedute.  service 
type 

Related  docket 
start  up  date 

CP91 -725-000 
(l2-20-«» 

Polans  Pi(je«n«  Cofpofation 
(Inirasuto  Pipeline). 

Otrua  inoustnal  Sale*  Com- 
pany (eod  u»er) 

PS),  mc 

100,000 „ 

30,000 

10  950  000 „. 

Vwlous. 

Various  

<«rtoys 

various „. 

OK 

Inlerruptible 

ST91-E482 
11-16-90 

CP91-72ft-000 

50,000 

50.000 

18  250,000 

25.000 

5  000          

ST9t-5598 

(12-20-90) 

CP91-727  000 
(t  2-20-90) 

WY 

ITS 

B-l  . 

InterruptiWe.- 

11-12-90 

ST91-5334 
11-1-00 

18JSO.0OO 

'  Oftsixxe  ijXMiana  and  oftsNxa  Texas  are  shown  as  Cl>  and  OTX. 
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20.  United  Gas  Pipe  Line  Co. 

IDocket  No8.  CP91-637-000.  CP91-838-000, 
CP91-639-000.  CP91-640-000,  CP91-641-000, 
and  CP91-642-000I 

December  24, 1990. 

Take  notice  that  on  December  11. 
1990.  United  Gas  Pipe  Line  Company. 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  the  respective  dockets 
prior  notice  requests  pursuant  to 
I S  157.205  and  284.223  of  the 
Commissions  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
prior  notice  requests  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection.® 
A  summary  of  each  transportation 


•  These  prior  nolice  requests  are  not 
consolidated. 


service  which  includes  the  shippers 
identity,  the  peak  day.  average  day  and 
annual  volumes,  the  receipt  pointis),  the 
delivery  point(s),  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  dale  of  the  120- 
day  automatic  authorization  under 
§  284.223  of  the  Commissions 
Regulations  is  provided  in  the  attached 
appendix. 

Comment  date:  February  7, 1991.  in 
accordance  with  Standard  Paragragph  G 
at  the  end  of  this  notice. 


Docket  number 
(date  tiled) 


CP9 1-637-000 
(12-11-90) 

CP91-638-000 
(12-11-90) 

CP9 1-639-000 
(12-11-90) 

CP91 -640-000 
(12-11-90) 

CP91-641-000 
(12-11-90) 

CP9 1-642-000 
(12-11-90) 


Applicant 


Shipper  name 


Peak  day  ' 
avg.  annual 


Umted  Gas  Pipe 
Une  Company. 

United  Gas  Pipe 
Ijne  Company 

United  Gas  Pipe 
Une  Company. 

United  G»i  Pipe 
Une  Company. 

United  Gas  Pipe 
Line  Company. 

United  Gas  Pipe 
Lme  Company, 


Midcon 

Marketing 

Corporation. 
PenzoH  Gas 

Marketing 

Company. 
Texaco  Gas 

Marketing 

Company, 
RaHy  P^jeline 

Corporation. 

Oryx  Gm 
Marketing  Ltd 
Partnership, 

SeguD  Marketing 
Servwet,  Inc.. 


721,000 

721,000 

263,165,000 

309,000 

309,000 

112,785,000 

206,000 

206.000 

75.190,000 

58,710 

58,710 

21,429.150 

61.800 

61,800 

22,557,000 

515,000 

515,000 

187,975,150 


Points  ol 


Receipt 


I 


Delivery 


AU  LA  MS. 

Oftshore  LA.  OK. 

UT. 
LA,  MS.  TX 


AC  LA,  MS, 
Offshore  LA. 


LA.  TX. 


LA,  MS,  TX 


AL.  LA,  MS, 

Offshore  LA,  TX. 


Stan  up  date  rate       Related  »  dockets 
schedule 


AULA  MS, 

Offshore,  LAFL, 

TX. 
AU  FU  LA  MS.  TX 


AU  FU  LA.  MS 

LAMS,TX._ 

LAMS,TX,AUn... 
AU  LA  MS,  FU  TX 


11-6-90,  ITS _ CP8&-6-000 

ST9 1-3944-000 


10-26-90,  ITS 

11-5-90,  ITS 

10-1-90,  ITS 

10-3-90.  ITS 


CP88-6-000 
ST91 -2964-000 

CP88-*.000 
ST9 1-3946-000 

CPe8-6-000 

ST91 -2970-000 

CP88-6-000 

ST91- 1762-000 


11-8-90.  ITS '  CP88-6-000 

ST9 1-3945-000 


'  Ouantitiea  are  shown  m  MMBtu  unlesa  othenwiee  indicated.  _^.,^   „  .„  er  /w*pt  is  shotfn   120-dav 

•The  CP  docket  corresponds  to  applicant's  tjianket  transportation  certificate.  H  an  ST  docket  is  snown.  i«^Miay 


transportation  service  was  reported  m  It 


21.  Green  Canyon  Pipe  Lire  Co.,  Green 
Canyon  Pipe  Line  Co.,  Transcontinental 
Gas  Pipe  Line  Corp.  Mid  Louinana  Gas 
Co. 

(Docket  Nos.  CP91-717-000.  CP91-71ft-000, 
CP91-719-000,  CP91-720-0001 
December  24, 1990. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 


certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.'" 
Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 


">  T>ie»e  pnor  notice  requests  are  not 
consolidated. 


the  120-day  transactions  under  {  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  they 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  February  7, 1991,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 


Docket  number 
(date  filed) 


CP91-717-000 
12-19-90 


CP91-716-000 
12-19-90 


Appttcant 


Green  Canyon 
Pipe  Lme  Co. 
PO.  Box  1396, 
Houston,  TX 
77251, 

Green  Canyon 
Pipe  Line  Co, 
PO,  Box  1396, 
Houston  TX 
77251. 


Shipper  name 


Consolidated 
Edison 
Company  of 
New  York,  Inc. 

Texaco  Gas 
Marketrg. 
Irx:.. 


Peak  day '  avg. 
annual 


219,00001 

219,000Ot 

79,935,00001 


eO.OOOMcf 

eo.oooMcf 

21,9O0,00OMc1 


Points  Of 


Receipt 


Off  LA. 


Off  LA. 


I 


Delivery 


Off  LA.. 


Off  LA.. 


Stan  up  date,  rate       Related  •  dockets 
scfieduie 


10-16-90.  IT.. 


10-16-90.  ET.. 


CP89-5 15-000 
ST9 1-5223-000 


CP8&-5 15-000 
ST91 -6225-000 


282 


Fadoral  Rtgister  /  Vol.  56.  No.  2  /  Thursday,  {anuary  3.  1991  /  NoticM 


Docfcel  numbar 

Applicanl 

S)i<)par  nam« 

Peak  day  ■  avg. 

annual 

Pomlsof 

Start  up  data,  rate 

(chedule 

Related '  dockets 

kM*MM» 

Recetpl 

Detiwefy 

CP9\-7M-W0 

WilKams  Gas 

S00  000O1 

Oft  lA, 

LA.—.      -„ 

10-28-00.  IT  ..._„.   .. 

CP98-328-000 

12-1»-«0 

Co»p.  PO  Bo« 

MaficatmQ 

100.000O1 

Off  TX..._... 

ST9 1-4980-000 

Cotnpany. 

36.500.000O« 

TX ....^ 

t39e.  Houston. 

TX  77251 

CP91-72O-O00 

UW  Lountana  Gas 

Cfi«»ron  USA 

15.000 

OfflA.... __    .._ 

LA. 

11-1-oarr. j 

CP86-214-000 

12-20-«0 

FKwPostOafc 
Park.Su«aMO. 

inc. 

15,000 
5.475.0OO 

r 

ST9 1-5469-000 

HouatoaTX 

77027 

'  Ouar>titie*  ara  showm  in  MMBtu  unless  otharwisa  indicated 

•  Tba  CP  docfcat  correspoodt  to  appticam  t  btviket  iranaponation  certificate.  If  an  ST  dodwl  W  ahown,  120-day  transportation  aervica  was  reported  in  it 


22.  T«nne«se«  Ga«  Pipelina  Co. 

lUocket  No.  CP»1-716-000| 
December  24. 1990. 

Take  notice  that  on  December  19, 
1990,  Tennessee  Gas  Pipeline  Company 
(TennesMe),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  an  application  with 
the  Commission  in  Docket  No.  CP91- 
716-000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  (NCA),  requesting 
peimisaion  and  approval  to  abandon  a 
natural  gas  transportation  service  for 
Columbia  Gas  Transmission 
Corporation  (Columbia),  all  as  more 
fully  set  forth  in  the  application  which  is 
open  to  public  inspection. 

Tennessee  states  that  a  Commission 
order  issued  February  6. 1963.  in  Docket 
No.  CP62-14  [29  FPC  244)  authorized  it 
to  transport  and  deliver  up  to  35,000  Mcf 
of  natural  gas  per  day  to  Manufacturers 
Light  and  Heat  Company,  now 
succeeded  In  interest  by  Columbia,  at 
Tennessee's  Unlonville.  Pennsylvania, 
delivery  point.  Tennessee  transported 
natural  gas  under  a  May  1. 1963. 
contract  Hied  as  iU  FERC  Rate  Schedule 
T-S.  Tennessee  states  that  this  contract 
had  a  November  1. 1979,  expiration  date 
and  that  Columbia  notified  Tennessee 
via  a  July  3, 1985,  letter  that  it  wished  to 
terminate  the  contract.  Tennessee  also 
states  that  it  has  not  made  any  natural 
gas  deliveries  for  Columbia  under  this 
rate  schedule  since  some  time  prior  to 
the  July  3, 1985,  letter.  No  facilities 
would  be  affected  by  Tennessee's 
proposed  abandonment 

Coaiment  date:  January  14. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  arcordance  with  the  requirements  of 


the  Commission's  Rules  of  Practice  and 
Procedure  ( 18  CFR  385.211  and  385.214)  ■ 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  spr\e  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
lurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  Intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdniwn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.2il.  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

|FR  Doc.  91-18  Filed  1-2-91:  »:45  am| 
wujNO  cooc  aTir-oi-M 


EstaMtshiTMnt  of  Performance  Review 
Board;  Names  of  Board  Member* 

Section  4314(c)  of  title  5.  United  States 
Code  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978).  requires  that  the 
Federal  Energy  Regulatory  Commission 
establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards  to  review, 
evaluate,  and  make  final 
recommendations  on  performance 
appraisals  assigned  to  members  of  the 
Senior  Executive  Service  in  the 
Commission.  The  Performance  Review 
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Board  also  makes  written 
recommendations  to  the  Chairman, 
Federal  Energy  Regulatory  Commission, 
regarding  Senior  Executive  Service 
performance  bonuses,  awards  and 
performance-related  actions. 

Section  4314{c)  of  title  5,  United  States 
Code  requires  that  notices  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  following  persons 
have  been  appointed  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Federal  Energy 
Regulatory  Commission:  Card, 
Kathleene  B.;  Springer.  Fred  E. 
Linwood  A.  Watson.  |r., 
Acting  Secretary. 
|FR  Doa  91-17  Filed  l-2-©l;  8:45  am) 

BILUNQ  CODE  e717-91-«l 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  December  2f;, 
1990. 

Clifford  P.  Tomaazawakl. 
A  cting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy- 
[FR  Doc.  91-50  Filed  1-2-91;  8:45  am) 

BILLING  cooc  »45O-01-M 


ACnOH:  Request  for  comment 


Office  of  Foesy  Energy 

[FE  Docket  Mo.  90-74-NGl 

Goetz  Energy  Corp.;  Conditional  Order 
Granting  Authorization  To  Export  and 
Import  Naturai  Gas  to  and  From 
Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  a  conditional  order 
granting  authorization  to  export  and 
import  natural  gas  to  and  from  Canada. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  a  conditional  order  in 
FE  Docket  No  90-74-NG  granting 
authorization  to  Goetz  Energy 
Corporation  (Goetz)  to  export  to  Canada 
at  St.  Clair,  Michigan,  up  to  25,000  Mcf 
per  day  of  natural  gas  plus  such 
additional  gas  as  may  be  required  for 
fuel  use,  and  to  import  from  Canada  at 
Grand  Island,  New  York,  up  to  25,000 
Mcf  per  day  of  natural  gas  over  a  fifteen 
year  period.  The  company  intends  to 
utilize  firm  transportation  service  on  the 
proposed  Empire  State  Pipeline,  whose 
applications  for  construction  currently 
are  pending  before  the  New  York  State 
Public  Service  Commission  and  the 
Federal  Energy  Regulatory  Commission 
(FERC).  A  final  opinion  and  order  will 
be  issued  when  the  final  environmental 
analysis  being  prepared  by  the  FERC  is 
completed  and  the  DOE  has 
independently  reviewed  this  analysis 
according  to  its  National  Environmental 
Policy  Act  (NEPA)  responsibilities. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Program  Docket  Room,  3F-05a. 
Forrestal  Buildinjj,  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 


(ERA  Docket  Ha  87-11-WCJ 

Thermal  Exploration,  Inc^  Order 
Amending  Authorization  To  Import 
Naturai  Gas 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  an  order  amending 
blanket  authorization  to  import  natural 
gas  to  Canada. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  that  it  has  issued  an  order 
amending  Thermal  Exploration,  Inc's 
(Thermal)  authorization  to  import 
natural  gas  from  Canada.  DOE/ER.\ 
Opinion  and  Order  No.  168,  issued  on 
April  27. 1987.  in  Docket  No.  87-11-NG 
was  amended  to  authorize  Thermal  to 
import  up  to  9,000  Mcf  of  liquefied 
natural  gas  which  would  be  transported 
by  truck  from  'Vancouver.  British 
Columbia,  Canada,  to  Tacoma. 
Washington. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  office  of 
Fuels  Programs  Docket  Room.  3F-058, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

issued  in  Washington.  DC,  December  28. 
1990. 

Clifford  P.  Tomaszewsld. 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programa.  Office  ofFogsil  Ertergy. 
[FR  Doc.  91-51  Filed  1-2-fll:  8:45  am] 

BILLIMO  cooc  64S0-0^-« 


FEDERAL  FINANCIAL  INSTITimONS 
EXAMINATION  COUNaL 

Supervisory  Policy  Statement 
Concerning  Selection  of  Securities 
Dealers,  Securities  Portfolio  PoHcies 
and  Strategies  and  Unsuitable 
Investment  Practices,  and  Stripped 
Mortgage-Backed  Securities,  Certain 
CMO  Tranches,  Residuals,  and  Zero- 
Coupon  Bonds 

agency:  Federal  Financial  Institutions 
Examination  Council. 


summary:  The  five  member  agencies  ^i 
the  Federal  Financial  Institutions 
Examination  Council  (the  "FFIEC"), 
which  include  the  Board  of  Governors  o\ 
the  Federal  Reserve  System  ("FRB").  the 
Federal  Deposit  Insurance  Corporation 
CFDIC"),  the  National  Credit  Union 
Administration  ("NCUA  ").  the  Office  of 
the  Comptroller  of  the  Currency 
("OCC"),  and  the  Office  of  Thrift 
Super\ision  ("OTS")  (collectively,  the 
"Agencies"),  are  proposing  to  update 
and  revise  the  Supervisory  Policy  on  the 
"Selection  of  Securities  Dealers  and 
Unsuitable  Investment  Practices"  which 
was  approved  in  April  1988  (the  "April 
1988  Supervisory  Policy'").  The  proposed 
revised  policy  addresses  the  selection  of 
seciu-ities  dealers,  requires  depository 
institutions  to  establish  prudent  policies 
and  strategies  for  securities 
transactions,  defines  securities  trading 
or  sales  practices  that  are  viewed  by  the 
Agencies  as  being  unsuitable  when 
conducted  in  an  investment  portfolio, 
indicates  characteristics  of  loans  held 
for  sale  or  trading,  and  denotes  certain 
types  of  securities  with  volatile  price  or 
other  high  risk  characteristics  that  are 
generally  not  suitable  investments  for 
depository  institutions. 

The  FFIEC's  April  1988  Supervisory 
Pobcy  was  adopted  by  the  FRB,  FDIC, 
NCUA.  and  OCC  The  OTS  has  issued 
guidance  with  respect  to  these  issues  in 
Thrift  Bulletin  12.  'Mortgage  Derivative 
Products  and  Mortgage  Swaps"  and 
Thrift  Bulletin  41,  "Interim  Guidehnes 
for  Seouities  Portfolio  Policies  and 
Strategies."  If  approved  by  the  FFIEC 
the  revised  Supervisory  Policy  would 
supersede  the  earUer  version  and  the 
FFIEC  would  recommend  to  its  member 
agencies  that  they  adopt  the  revised 
policy.  In  the  meantime,  the  member 
agencies  will  continue  to  apply  their 
current  supervisory  policies  on 
securities  to  the  institutions  they 
examine.  In  the  interest  of  achieving 
uniformity  among  the  member  agencies 
in  this  area,  the  FFIEC  is  solialing 
:     comments  on  the  proposed  changes  to 
the  April  1988  Supervisory  Policy. 
DATES:  Comments  must  be  received  by 
February  4. 1991. 
ADDRESSES:  Comments  should  be 
directed  to  Robert  ).  Lawrence, 
Executive  Secretary,  Federal  Fmandal 
Institutions  Examination  Council.  1776  G 
Street  NW.,  suite  850B,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
At  the  FRB;  Rhoger  H.  Pugh.  Manager. 
Policy  Development.  Division  of  Banking 
Supervision  and  Regulation  (202)  728- 
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5683;  Charles  H.  Holm.  Senior 
Accountant.  Division  of  Banking 
Supervision  and  Regulation  (202)  452- 
3502.  At  the  FDIC:  Robert  F.  Storch. 
Chief.  Accounting  Section,  Division  of 
Supervision.  (202)  898-8906;  William  A. 
Stark.  Assistant  Director.  Division  of 
Supervision.  (202)  896-6972.  At  the 
NCUA:  Charles  Pelker.  (202)  682-9640. 
At  the  OCC:  Owen  Carney,  Senior 
Advisor  for  Investment  Securities,  (202) 
447-1901.  At  the  OTS:  John  M.  Freeh. 
Senior  Accountant,  Accounting  Policy, 
(202)  906-5649. 

SUPn-IMENTARV  INPOMMATION:  The 
principal  revisions  and  additions  that 
the  FFIEC  is  proposing  to  its  April  1988 
Supervisory  Policy  are  summarized  as 
follows: 

Section  I:  Selection  of  Securities  Dealers 

Management  of  depository  institutions 
must  have  sufHcient  knowledge  about 
the  securities  firms,  and  personnel  with 
whom  they  are  doing  business  in  order 
to  conduct  safe  and  sound  securities 
transactions.  The  revised  policy 
statement  adds  guidance  providing  that 
the  board  should  also  establish  and 
periodically  review  dollar  limits  and 
limits  on  the  types  of  transactions  to  be 
executed  with  each  authorized 
securities  firm. 

Section  II:  Secuiitie*  Portfolio  Policies 
and  Strategies  and  Unsuitable 
Investment  Practices 

The  April  1988  Supervisory  Policy 
described  characteristics  of  trading  and 
gains  trading,  and  stated  that  such 
activities  were  not  suitable  when 
conducted  in  a  depository  institution's 
investment  portfolio.  The  revised 
Supervisory  Policy  adds  guidance  for 
safe  and  sound  management  of 
securities  portfolios  and  activities,  adds 
and  defines  a  held  for  sale  supervisory 
reporting  classification  and  revises  and 
adds  to  the  list  of  unsuitable  investment 
practices.  The  additions  are  described  in 
more  detail  as  follows: 

(1)  The  additions  provide  that  the 
board  of  directors  should  understand 
and  approve  the  securities  portfolio 
policy  and  review  management's 
strategies  and  securities  activities. 
Safety  and  soundness  guidance  for 
securities  activities  was  added  that 
increases  the  oversight  responsibility  of 
the  board  of  directors.  The  strategies 
and  securities  activilies  must  be 
reviewed  no  less  than  quarterly  by  the 
board  of  directors  for  consistency  with 
the  institution's  portfolio  policy  and 
strategies.  Also,  the  board  of  directors 
should  establish  appropriate  systems 
and  internal  controls  to  ensure  that 
securities  activities  are  consistent  with 


its  policies  and  management's 
strategies. 

(2)  Safety  and  soundness 
documentation  requirements  were 
added  that  require  the  board  of  directors 
to  document  its  approval  of  the  overall 
portfolio  policy,  and  require 
management  to  document  its  strategies 
for  significant  security  portfolios. 

(3)  The  additions  describe  the  proper 
supervisory  reporting  of  securities 
activities  and  describes  the 
characteristics  of  securities  trading,  held 
for  sale,  and  investment  activities.  The 
additions  require  securities  holdings 
that  do  not  meet  the  supervisory 
reporting  criteria  for  either  investment 
or  trading  portfolios  to  be  reported  as 
held  for  sale.  Also,  securities  held  for 
sale  must  be  reported  at  the  lower  of 
cost  or  market  value.  The  additions 
further  provide  that  it  is  an  unsafe  and 
unsound  practice  to  report  securities 
held  for  sale  using  reporting  standards 
applicable  to  securities  held  for 
investment. 

(4)  The  additions  provide  that  the 
substance  of  an  institution's  securities 
activities  will  determine  whether 
securities  reported  as  held  for 
investment  are.  in  reality,  held  for 
trading  or  for  sale.  Seven  factors  have 
been  added  to  the  policy  statement  that 
must  be  considered  when  evaluating 
whether  the  reporting  of  a  depository 
institution's  securities  holdings  is 
consistent  with  management's  intent 
and  actions.  The  examiner  is  instructed 
to  scrutinize  the  pattern  of  securities 
activities  to  determine  whether 
securities  reported  as  held  for 
investment  are,  in  reality,  held  for  sale 
or  for  trading. 

(5)  The  policy  statement  was  revised 
to  include  loans  and  provides  that  loans 
are  required  to  be  reported  at  the  lower 
of  cost  or  market  value  when  an 
institution  holds  the  loans  for  resale,  or 
demonstrates  a  pattern  of  sales 
transactions  that  indicates  that 
management  does  not  have  the  intent  or 
ability  to  hold  the  loans  for  investment 
purposes. 

(6)  In  the  list  of  nine  unsuitable 
investment  practices; 

Item  5.  Repositioning  Repurchase 
Agreements:  was  clarified  to  allow  for 
safe  and  sound  use  of  repurchase 
agreements  to  fund  securities  held  for 
investment; 

Hem  7.  "Adjusted  Trading"  or  "Bond 
Swapping":  was  added; 

Hem  8.  Delegation  of  Discretionary 
Investment  Authority:  was  added;  and 

Item  9-  Covered  Calls:  was  added. 


Section  III:  Stripped  Mortgage-Backed 
Securities,  Certain  CMO  Tranches, 
Residuals,  and  Zero-Coupon  Bonds 

Section  III  incorporates  substantial 
additions  to  the  April  1988  Supervisory 
Policy.  That  policy  statement  provided 
that  the  acquisitions  of  the  various 
forms  of  zero  coupon,  stripped 
obligations,  and  asset  backed  securities 
residuals  will  receive  increased 
regulatory  attention  and  may  be 
considered  unsuitable.  The  following 
items  describe  the  additions  to  the  April. 
1988  Supervisory  Policy: 

(1)  High-risk  collateralized  mortgage 
obligation  ("CMO")  tranches,  as  defined 
in  this  section,  have  been  added  to  the 
types  of  securities  that  are  generally  not 
suitable  investments  for  depository 
institutions. 

(2)  Depository  institutions  that  own  or 
plan  to  purchase  stripped  mortgage- 
backed  securities  ("SMBSs "),  high-risk 
CMO  tranches,  and  residuals  must  be 
able  to  perform  interest  rate  risk  and 
price  sensitivity  analyses.  It  is  unsafe 
and  unsound  for  management  to  rely  on 
analyses  and  documentation  obtained 
from  an  outside  party  without  preparing 
independent  internal  analyses. 

(3)  SMBSs,  high-risk  CMO  tranches, 
and  residuals  that  have  not  been 
purchased  to  reduce  the  interest  rate 
risk  of  the  institution  and  of  designated 
assets  or  that  failed  to  reduce  the 
interest  rate  risk  of  the  institution  and  of 
designated  assets  will  be  considered 
speculative  holdings.  The  examiner  will 
review  the  institution's  documentation 
of  the  internal  analyses  prepared  prior 
to  purchase  and  prepared  quarterly 
thereafter  to  demonstrate  that  the 
securities  were  effective  in  reducing 
interest  rate  risk. 

(4)  The  purchase  or  retention  of 
speculative  holdings  of  SMBSs,  high-risk 
CMO  trenches,  and  residuals  and 
disproportionately  large  holdings  of 
long-term  zero-coupon  bonds  is  contrary 
to  safe  and  sound  practices.  Examiners 
may  criticize  such  holdings  and  seek 
their  orderly  divestiture,  resulting  in  the 
reporting  of  the  securities  at  the  lower  of 
cost  or  market  value  until  their  disposal. 

Although  the  FFIEC  invites  comments 
on  all  aspects  cf  the  proposed  updates 
to  its  April  1938  Supervisory  Policy,  the 
FFIEC  particularly  requests  comments 
on  the  following  specific  issues  relating 
to  section  III  of  the  Supervisory  Policy. 
The  FFIEC  is  not  soliciting  comments  on 
any  guidance  in  the  proposed  policy 
statement  that  reiterates  guidance  in  the 
April  1988  Supervisory  Policy. 

(1)  Whether  section  III  of  the 
Supervisory  Policy  should  define  certain 
CMO  tranches  and  residuals  in  precise 


quantitative  terms.  In  this  regard,  the 
FFIEC  is  inviting  commenters  to  submit 
quantitative  criteria  that  could  be  used 
to  separate  "high-risk"  CMO  tranches 
from  all  other  CMO  tranches.  If  possible, 
commenters  should  estimate  the  effect 
that  these  criteria  will  have  on 
depository  institutions  and  financial 
markets. 

(2)  Whether  the  policy  statement 
should  be  expanded  to  prohibit 
depository  institutions  from  holding 
SMBSs.  high-risk  CMO  tranches  and 
residuals  as  investments  due  to  their 
extreme  price  volatility  and  other 
factors. 

(3)  If  the  policy  statement  permits 
depository  institutions  to  hold  SMBSs, 
high-risk  CMO  tranches  and  residuals  as 
interest  rate  risk  reduction  tools,  what 
statistical  or  analytical  methods  can  be 
employed  by  examiners  and  depository 
institutions  to  determine  whether,  prior 
to  its  purchase,  a  security  will  reduce 
the  interest  rate  risk  of  the  institution 
and  of  designated  assets  and  whether, 
subsequent  to  its  purchase,  the  security 
has  actually  accomplished  that 
objective? 

(4)  What  win  be  the  economic  and 
financial  impact  on  financial  markets 
and  depository  institutions  of 
implementing  the  changes  in  Section  III 
of  the  proposed  policy  statement? 

The  text  of  the  proposed  revised 
Supervisory  Policy  follows. 

Purpose 

This  supervisory  policy  informs 
insured  depository  institutions  about: 
-Recpmmended  procedures  to  be  used 
in  the  selection  of  a  securities  dealer 
— The  need  to  document  and  implement 
prudent  policies  and  strategies  for 
securities,  whether  they  are  held  for 
investment,  for  sale  or  for  trading 
(jurposes; 
—Securities  trading  or  sales  practices 
that  are  viewed  by  the  federal 
financial  institution  regulators  as 
being  unsuitable  when  conducted  in 
an  investment  portfolio.  Securities 
held  for  trading  must  be  reported  at 
market  value  and  securities  held  for 
sale  must  be  reported  at  the  lower  of 
cost  or  market  value;  and 
—Types  of  securities  with  volatile  price 
or  other  high  risk  characteristics  that 
are  generally  not  suitable  investments 
for  depository  institutions.  Such 
securities  may  be  subject  to 
supervisory  criticism,  and  depository 
institutions  may  be  directed  to 
establish  a  plan  for  disposal. 
The  guidance  set  forth  in  this 
supervisory  policy  statement  with 
respect  to  securities  held  for  sale  or 
trading  is  also  applicable  to  loans  held 
for  sale  or  trading. 


Background 

This  supervisory  policy  supersedes  an 
April  1988  supervisory  pobcy  statement 
on  the  "Selection  of  Securities  Dealers 
and  Unsuitable  Investment  Practices" 
that  was  developed  by  the  Federal 
Financial  Institutions  Examination 
Council  ('TFIEC).  The  earlier  policy 
statement  dealt  with  certain  regulatory 
concerns  pertaining  to  speculative  and 
other  inappropriate  activities  improperly 
carried  out  in  a  depository  institution's 
investment  portfolio.  This  supervisory 
policy  statement  updates  its  predecessor 
by  providing  additional  information  on 
securities  practices  that  are 
inappropriate  for  an  investment  account 
and  emphasizes  the  requirement  that 
securities  held  for  sale.  ?s  well  as  loans 
held  for  sale,  should  be  reported  at  the 
lower  of  cost  or  market  value.  It  also 
incorporates  guidance  for  stripped 
mortgage  backed  securities,  certain 
CMO  tranches,  residuals,  and  zero 
coupon  bonds. 

In  a  number  of  cases  where 
depository  institutions  engaged  in 
speculative  or  other  non-investment 
activities  in  their  investment  portfolios, 
the  portfolio  managers  seemed  to  place 
undue  reliance  on  the  advice  of  a 
securities  salee  representative.  Some 
depository  institutions  have  failed 
because  of  their  speculative  securities 
activities.  Other  institutions  have  had 
their  earnings  or  capital  impaired  and 
the  practical  liquidity  of  their  securities 
eroded  by  market  value  depreciation. 
Many  of  the  investment  and  speculative 
problems  may  have  avoided  had  sound 
procedures  been  followed  before  using 
certain  securities  dealers. 

Depository  institutions  must 
docimient  prudent  portfolio  policies  and 
strategies  for  loans  and  debt  securities 
held  as  assets  (hereinafter  referred  to  as 
portfolio  policy  or  strategies).  The 
depository  institution's  board  of 
directors  is  responsible  for  establishing 
and  approving  the  portfolio  policy. 
Securities  must  be  recorded  and 
reported  in  accordance  with  generally 
accepted  accounting  principles  (GAA)  ' 
consistent  with  the  institution's  intent  to 
trade,  to  hold  for  sale  or  to  hold  for 
investment,  and  the  use  of  amortized 
cost  is  prohibited  for  certain 
transactions. 

Stripped  mortgage  backed  securities 
certain  CMO  Tranches,  and  residuals 
are  generally  not  suitable  investments 
for  depository  institutions.  When 


'  In  those  cases  where  8  difTerence  in  the 
inlerprelalion  of  GAAP  arises  l)etween  an 
Inslilulion  and  iU  pnmarjr  supervisory  agency,  the 
supervisory  agency  wiU  require  the  institution  to 
prepare  iU  superviaory  reports  in  aCGordaoce  with 
the  agency's  interpretation. 


holdings  of  these  securities  are  not  used 
to  reduce  interest  rate  risk,  they  should 
be  disposed  of  in  an  orderly  manner  and 
reported  on  a  lower  of  cost  or  market 
value  basis. 

Similarly,  disproportionately  large 
holdings  of  long-term  zero  coupon  bonds 
are  not  suitable  investments. 
Accordingly,  they  should  be  disposed  of 
in  an  orderly  manner  and  reported  on  a 
lower  of  cost  or  market  value  basis. 

Detailed  guidance  is  provided  in  the 
following  three  sections. 

Section  I:  Selection  of  Securitiee  Deelen 

Many  depository  institutions  rely  on 
the  expertise  and  advice  of  a  securities 
sales  representative  for 
recommendations  concerning  proposed 
investments  and  investment  strategies 
and  for  the  timing  and  pricing  of 
securities  transactions.  Many  of  the 
investment  problcma  experienced  by 
depository  insbtutiens  may  have  been 
avoided  had  sound  procedures  been 
followed  beiore  using  certain  securities 
dealers. 

It  is  essential  that  the  management  of 
depository  institutions  have  sufficient 
knowledge  about  the  securities  firm* 
and  personnel  with  whom  they  are 
doing  business.  A  depository  institution 
should  not  engage  in  securities 
transactions  with  any  securities  fum 
that  is  unwilling  to  provide  complete 
and  timely  disclosure  of  its  Enancial 
condition.  Management  should  review 
the  securities  firm's  financial  statements 
and  evaluate  the  firm's  ability  to  honor 
its  commitments  before  entering  into 
transactions  with  the  firm  and 
periodically  thereafter.  An  inquiry  into 
the  general  reputation  of  the  dealer  also 
is  necessary.  The  board  of  directors  (or 
an  appropriate  committee  of  the 
board  *)  should  develop  a  list  of 
securities  firms  with  whom  management 
is  authorized  to  do  business.  The  board 
should  also  establish  and  periodically 
review  dollar  limits  and  limits  on  the 
types  of  transactions  to  be  executed 
with  each  authorized  securities  firm.  At 
a  minimum  depository  institutions 
should  consider  the  following  in 
selecting  and  retaining  a  securities  firm: 
(1)  The  ability  of  the  securities  dealer 
and  its  subsidiaries  or  affiliates  to  fulfill 
commitments  as  evidenced  by  capital 
strength,  liquidity  and  operating  results. 
This  evidence  should  be  gathered  from 
current  financial  data,  annual  reports, 
credit  reports,  and  other  sources  of 
financial  information. 


•  An  appropnatt  commitfee  of  the  tjoard  is  « 
commiltee  whoM  membef^ip  includes  outside 
directors  «  whose  sctions  sre  sub(eci  tc  review  and 
ra'.incBlion  bj  the  board  ol  direclort. 
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(2)  The  dealer's  generni  reputation  for 
nnancial  stability  and  fair  and  honest 
dealings  with  customers.  Other 
depository  institutions  that  have  been  or 
are  currently  customers  of  the  dealer 
should  be  contacted. 

(3)  Information  available  from  State  or 
Federal  securities  regulators  and 
securities  industry  self-reguiatory 
organizations,  such  as  the  National 
Association  of  Securities  Dealers, 
concerning  any  formal  enforcement 
actions  against  the  dealer,  its  a^iliates 
or  associated  personnel. 

(4)  The  background  of  the  dealer's 
sales  representative  with  whom 
business  will  be  conducted  to  determine 
their  expertise. 

In  addition,  the  board  of  directors  (or 
an  appropriate  committee  of  the  board) 
must  determine  that  the  depository 
institution  has  established  appropriate 
procedures  to  obtain  and  maintain 
possession  or  control  of  securities 
purchased.  In  this  regard,  purchased 
securities  and  repurchase  agreement 
collateral  should  only  be  left  in 
safekeeping  with  selling  dealers  when: 
(1)  The  board  of  directors  is  completely 
satisfied  as  to  the  credit  worthiness  of 
the  securities  dealer  and  (2)  the 
aggregate  market  value  of  securities 
held  in  safekeeping  in  this  manner  is 
within  credit  limitations  that  have  been 
approved  by  the  board  of  directors  (or 
an  appropriate  committee  of  the  board) 
for  unsecured  transactions  (see  the 
October  1985  FFIEC  Policy  Statement 
entitled  "Repurchase  Agreements  ot 
Depository  Institutions  with  Securities 
Dealers  and  Others").  Federal  credit 
unions,  when  entering  into  a  repurchase 
agreement  with  the  broker/dealer,  are 
not  permitted  to  maintain  the  collateral 
with  the  broker/dealer  (see  part  703  of 
the  National  Credit  Union 
Administration  rules  and  regulations). 

As  part  of  the  process  of  managing  a 
depository  institution's  relationships 
with  securities  dealers,  the  board  of 
directors  may  wish  to  consider 
prohibiting  employees  who  are  directly 
involved  in  purchasing  and  selling 
securities  for  the  depository  institution 
from  engaging  in  personal  securities 
transactions  with  these  same  securities 
firms  without  the  specific  prior  approval 
of  and  periodic  review  by  the  board. 
The  board  may  also  wish  to  adopt  a 
policy  applicable  to  directors,  officers, 
and  employees  concerning  the  receipt  of 
gifts,  gratuities,  or  travel  expenses  from 
approved  securities  dealer  firms  and 
their  personnel  (also  see  in  this 
connection  the  Bank  Bribery  Act,  18 
U.S.C  215,  and  interpretive  releases). 


Section  II:  Securities  Portfolio  Policies 
and  Strategies  and  Unsuitable 
Investment  Practices 

Securities  activities  must  be 
conducted  in  a  safe  and  sound  maimer. 
The  depository  institution's  board  of 
directors  should  understand  and 
approve  the  portfolio  policy  and  review 
management's  strategies  and  securities 
activities.  Securities  activities  should  be 
carried  out  consistently  with  the 
portfolio  policy  and  strategies.  The 
institution's  board  of  directors  or  an 
appropriate  committee  of  the  board  of 
directors  should  also  oversee  the 
establishment  of  appropriate  systems 
and  internal  controls  that  will  ensure 
that  securities  activities  are  consistent 
with  the  board-approved  portfolio  policy 
and  management's  strategies. 

Policies  and  Strategies 

A  portfolio  policy  is  a  written 
description  of  authorized  securities 
activities  and  the  goals  and  objectives 
the  institution  expects  to  achieve 
through  its  securities  activities.  A 
strategy  is  a  written  description  of  the 
way  management  intends  to  achieve 
these  goals  and  objectives.  The  portfolio 
policy  and  strategies  should  be 
consistent  with  the  institution's  overall 
business  plan  which  may  involve 
trading,  held  for  sale,  and  investment 
activities.  However,  securities  trading 
activity  should  only  be  conducted  in  a 
closely  supervised  trading  account  by 
institutions  with  strong  capital  and 
earnings.  Each  institution's  portfolio 
policy  and  strategies  must  describe 
anticipated  investment  activities  and 
either  identify  anticipated  trading  and 
held  for  sale  activities  or  state  that  the 
institution  will  not  enter  into  any  trading 
or  held  for  sale  activities. 

The  board  of  directors  must  document 
its  approval  of  the  overall  portfolio 
policy  for  the  institution.  Management 
must  also  document  its  strategies  for 
significant  security  portfolios.  The 
policy  must  be  approved  periodically 
(but  no  less  than  annually]  by  the 
institutions  board  of  directors. 
Furthermore,  the  institution's  strategies 
and  securities  activities  must  be 
reviewed  no  less  than  quarterly  by  the 
institution's  board  of  directors  or  an 
appropriate  committee  thereof  to  ensure 
that  securities  activities  are  consistent 
with  the  strategies  of  the  institution  and 
that  the  strategies  remain  consistent 
with  the  portfolio  policy. 

The  portfolio  investment  policy  should 
take  into  account  such  factors  as  the 
institution's  asset/liability  position, 
asset  concentrations,  interest  rate  risk 
and  market  volatility,  liquidity,  credit 
risk,  management's  capabilities  and 


desired  rale  of  return.  If  the  board  of 
directors  of  a  depository  institution  foils 
to  establish  clear  policies  and  strategies 
related  to  securities  and  lending 
activities  or  if  an  institution  fails  to 
adhere  to  the  policies  and  strategies 
established  by  its  board  of  directors, 
examiners  may  determine  that  some  or 
all  securities  and  loans  are  held  for  sale 
or  held  for  trading.  Held  for  sale 
securities  must  be  reported  at  the  lower 
of  cost  or  market  value  and  trading 
activities  must  be  marked  to  market. 

Proper  Reporting  of  Securities  Activities 

Depository  institution  investment 
portfolios  are  maintained  to  provide 
earnings  consistent  with  the  safety 
factors  of  quality,  maturity, 
marketability,  and  risk  diversification. 
Securities  that  are  purchased  with  these 
objectives  may  be  reported  at  their 
amortized  cost  only  when  the  depository 
institution  has  both  the  intent  and 
ability  to  hold  the  assets  for  investment 
purposes.  Transactions  entered  into  in 
anticipation  of  taking  gains  or  short- 
term  price  movements  are  not  suitable 
as  investment  portfolio  practices.  Such 
transactions  should  only  be  conducted 
in  a  closely  supervised  securities  trading 
account  (by  institutions  that  have  strong 
capital  and  earnings).  Securities 
holdings  that  do  not  meet  the  reporting 
criteria  for  either  investment  or  trading 
portfolios  must  be  designated  as  held  for 
sale. 

Trading  in  the  investment  portfolio  is 
characterized  by  a  high  volume  of 
purchase  and  sale  activity  that,  when 
considered  in  light  of  a  short  holding 
period  for  securities,  clearly 
demonstrates  management's  intent  to 
profit  from  short-term  price  movements. 
In  such  situations,  a  failure  to  follow 
accounting  and  reporting  standards 
applicable  to  trading  accounts  may 
result  in  a  misstatement  of  the 
depository  insitution's  income  and  other 
published  financial  data  and  the  filing  of 
inaccurate  regulatory  reports.  It  is  an 
unsafe  and  unsound  practice  to  report 
securities  holdings  that  result  from 
trading  transactions  using  reporting 
standards  that  are  intended  for 
securities  held  for  investment  purposes. 
Securities  held  for  trading  must  be 
reported  at  market  value,  with 
unrealized  gains  and  losses  recognized 
in  current  income.  Price  used  in  periodic 
re-valuations  should  be  obtained  from 
sources  that  are  independent  of  the 
securities  dealer  doing  business  with  the 
depository  institution.  When  prices  are 
internally  estimated  by  and  obtained 
from  the  portfolio  manager  (when 
reliable  external  price  quotations  are 
not  available),  they  should  be  reviewed 
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by  persons  Independent  of  the  portfolio 
management  function. 

In  other  cases,  a  pattern  of 
intermittent  sales  transactions  in  the 
investment  portfolio  may  suggest  that 
securities  ostensibly  held  as  long-term 
portfolio  assets  are  actually  held  for 
sale.  Securities  held  for  sale  must  be 
reported  at  the  lower  of  cost  or  market 
value  with  unrealized  losses  (and 
recoveries  of  unrealized  losses)  being 
recognized  in  current  income.  It  is  an 
unsafe  and  unsound  practice  to  report 
securities  held  for  sale  using  reporting 
standards  that  are  intended  for 
securities  held  for  investment  purposes. 
It  is  the  substance  of  an  institution's 
securities  activities  that  deremines 
whether  securities  reported  as  being 
held  as  investment  portfolio  assets  are, 
in  reality,  held  for  trading  or  for  sale. 
Examiners  will  particulary  scrutinize 
institutions  that  exhibit  a  pattern  or 
practice  of  reporting  significant  amounts 
of  realized  gains  on  sales  from  their 
investment  portfolio  and  that  have 
significant  amounts  of  unrecognized 
losses.  If  in  the  examiner's  judgment 
such  a  practice  has  occurred,  some  or  all 
of  the  seouities  reported  as  held  for 
investment  will  be  designated  as  held 
for  sale  or  for  trading.  On  the  other 
hand,  infrequent  investment  portfolio 
restructuring  activities  that  are  carried 
out  in  conjunction  with  a  prudent 
overall  business  plan  and  that  do  not 
result  in  a  pattern  of  gains  being 
realized  and  losses  being  deferred  will 
generally  be  viewed  as  an  acceptable 
practice  and  thus  would  not  result  in  the 
re-designation  of  securities  held  for 
investment  as  securities  held  for  trading 
or  for  sale. 

A  number  of  factors  must  be 
considered  when  evaluating  whether  the 
reporting  of  a  depository  institution's 
securities  holdings  is  consistent  with 
management's  intent  for  such  holdings. 
Some  of  the  factors  for  each  reporting 
period  include: 

(1)  The  dollar  amount  of  gains 
realized  from  sales  in  relation  to  the 
dollar  amount  of  losses  realized  from 
sales  and  in  relation  to  unrealized  losses 
for  other  investment  portfolio  securities; 

(2)  The  dollar  amount  of  gains  and 
losses  realized  from  sales  in  relation  to 
net  income  and  capital; 

(3)  The  number  of  sales  transactions 
resulting  in  gains  and  the  number 
resulting  in  losses; 

(4)  The  gross  dollar  volume  of 
seciuities  purchases  and  sales; 

(5)  The  rapidity  of  turnover,  including 
consideration  of  the  length  of  time 
securities  are  owned  prior  to  sale,  and 
the  length  of  time  securities  are  held 
after  an  unrealized  gain  is  evident;  and 


(6)  The  reasons  for  the  depository 
institution  engaging  in  specific 
transactions,  and  whether  these 
reasons  are  consistent  with  the  portfolio 
policy  and  strategies. 

Some  of  the  factors  that  also  must  be 
considered  to  evaluate  the  depository 
institution's  ability  to  continue  to  hold 
the  securities  include: 

(1)  The  source  and  availability  for 
funding  for  commitments: 

(2)  The  ability  to  meet  margin  calls 
and  over-coUateralization  requirements 
related  to  leveraged  holdings; 

(3)  Limitations  such  as  capital 
requirements,  the  legality  of  certain 
securities  holdings,  liquidity 
requirements,  legal  lending  limits,  and 
prudential  concentration  limits;  and 

(4)  The  ability  to  continue  as  a  going- 
concern  and  to  liquidate  assets  in  the 
normal  course  of  business. 

Reporting  of  Loans  Held  for  Sale  or 
Trading 

Historically,  depository  institutions 
have  tended  to  hold  loans  until  maturity. 
Consequently,  the  application  of  lower 
of  cost  or  market  accounting  to  portions 
of  the  loan  portfolio  has  not  been  an 
issue  except  in  those  depository 
institutions  that  have  regularly 
originated  loans  for  purposes  of 
subsequent  resale.  Nevertheless,  as  with 
debt  securities,  reporting  loans  at  the 
lower  of  cost  or  market  is  required  when 
the  institution  does  not  have  both  the 
intent  and  ability  to  hold  these  loans  for 
investment  purposes. 

The  factors  listed  above  should  also 
be  considered  when  evaluating  whether 
the  reporting  of  loans  is  consistent  with 
management's  intent  and  ability  to  hold 
the  loans.  A  pattern  of  originating  loans 
at  yields  below  market  and  subsequent 
sale  at  par  once  the  yield  approximates 
market  is  another  factor  that  should  also 
be  considered  when  evaluating 
management's  intent. 

Unsuitable  Investment  Practices 

The  following  activities  raise  specific 
supervisory  concerns.  The  first  six 
practices  are  considered  unsuitable 
when  they  occur  in  a  depository 
institution's  investment  portfolio.  Such 
practices  should  only  be  conducted  in 
an  appropriately  controlled  and 
segregated  trading  or  held-for-sale 
portfolio.  The  seventh  practice  is  wholly 
unacceptable  under  all  circumstances. 
Practices  eight  and  nine  involve  an 
Institution's  transfer  of  control  over 
individual  assets,  segments  of  the 
portfolio,  or  the  entire  portfolio  to 
persons  or  companies  unaffiliated  with 
the  institution.  In  such  situations,  the 
depository  institution  clearly  no  longer 
has  the  abUity  to  hold  the  affected 


securities  for  Investment  purposes  and 
such  securities  should  be  reported  as 
held  for  sale.  In  addition,  certain  of  the 
following  practices  may  violate  state 
law  in  certain  states.  State-chartered 
depository  institutions  are  therefore 
cautioned  to  consult  with  their  state 
supervisors. 

1.  "Gains  Trading" 

"Gains  trading"  is  characterized  by 
the  purchase  of  a  security  as  an 
investment  portfolio  asset  and  the 
subsequent  sale  of  that  same  security  at 
a  profit  after  a  short-term  holding 
period.  Securities  that  cannot  be  sold  at 
a  profit  are  retained  as  investment 
portfolio  assets.  These  "losers  "  are 
retained  in  the  investment  portfolio 
because  investment  portfolio  holdings 
are  accounted  for  at  amortized  cost  and 
losses  are  normally  not  recognized 
unless  the  security  is  sold.  Gains  trading 
often  results  in  a  portfolio  of  securities 
with  one  or  more  of  the  following 
characteristics:  extended  maturities, 
lower  credit  quality,  high  market 
depreciation,  and  limited  practical 
liquidity.  Frequent  purchase  and  sale 
activity,  combined  with  a  short-term 
holding  period  for  securities,  clearly 
demonstrates  management's  intent  to 
profit  from  short-term  price  movements. 
This  indicates  that  other  securities  held 
in  the  investment  portfolio  may  also  be 
held  for  trading  or  for  sale. 

In  many  cases,  "gains  trading" 
involves  the  trading  of  "when-issued" 
securities,  the  use  of  "pair-off 
transactions  (including  transactions 
involving  off-balance  sheet  contractual 
commitments),  or  "  corporate"  or 
"extended  settlements"  because  these 
speculative  practices  afford  an 
opportunity  for  substantial  price 
changes  to  occur  before  payment  for  the 
securities  is  due. 
2.  "When-Issued  "  Securities  Trading 

"When-issued"  securities  trading  is 
the  buying  and  selling  of  securities  in 
the  period  between  the  announcement 
of  an  offering  and  the  issuance  and 
payment  date  of  the  securities.  A 
purchaser  of  a  "when-issued  "  security 
acquires  all  the  risks  and  rewards  of 
owning  a  security  and  may  sell  the 
"when-issued"  security  at  a  profit  before 
having  to  take  delivery  and  pay  for  it. 
Purchases  and  subsequent  sales  of^ 
securities  during  the  "when-issued" 
period  may  not  be  conducted  in  a  bank's 
investment  portfolio,  but  are  regarded 
instead  as  a  trading  activity. 


3.  "Pair-Offs" 

A  "patr-off"  is  a  security  purchase 
transaction  or  other  contractual 
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conunitment  that  is  clo«ed-out  or  sold  at. 
or  prior  to.  settlement  date  or  expiration 
date.  For  example,  an  investment 
portfolio  manager  will  commit  to 
purchase  a  security.  Then,  prior  to  the 
predetermined  settlement  date,  the 
portfolio  manager  will  "pair-off*  the 
purchase  with  a  sale  of  the  same 
security  prior  to,  or  on,  the  original 
settlement  date.  Profits  or  losses  on  the 
transactions  are  settled  by  one  party  to 
the  transaction  remitting  to  the  counter- 
party the  di^erence  between  the 
purchase  and  sale  price.  Like  "when- 
issued"  trading,  "pair-offs"  permit  an 
institution  to  speculate  on  securities 
price  movements  without  having  to  pay 
for  the  securities.  Such  transactions  are 
regarded  as  a  trading  activity.  "Pair- 
offs"  Involving  financial  instruments 
with  off-balance  sheet  risk  such  as 
swaps  and  other  interest  rate  exchange 
agreements  and  optional  forward 
commitments  are  also  indicative  of 
unsuitable  investment  activities. 

4.  Corporate  or  Extended  Settlements 

Regular-way  settlement  for 
transactions  in  U.S.  Government  and 
Federal  agency  securities  (other  than 
mortgage-backed  and  derivative 
products]  is  one  business  day  after  the 
trade  date.  Regular-way  settlement  for 
corporate  and  municipal  securities  and 
stripped  U.S.  Treasury  securities  and 
similar  products  is  five  business  days 
after  the  trade  date.  The  use  of  an 
extended  or  corporate  settlement 
method  fpr  U.S.  Government  securities 
purchases  and  an  extended  settlement 
period  (more  than  5  business  days]  for 
stripped  U.S.  Treasury  securities  and 
similar  products  appear  to  be  offered  by 
securities  dealers  in  order  to  facilitate 
speculation  on  the  part  of  the  purchaser, 
similar  to  the  profit  opportunities 
available  in  a  "pair-off"  transaction.  The 
use  of  corporate  or  extended  settlements 
to  facilitate  speculation  is  a  trading 
activity. 

Regular-way  settlement  for 
transactions  in  mortgage  backed  and 
mortgage  derivative  products  varies  and 
can  be  up  to  30  days  after  trade  date. 
Transactions  with  settlements  in  excess 
of  30  days  following  trade  date  are 
considered  forward  contracts  and  are  to 
be  reported  accordingly. 

5.  Repositioning  Repurchase  Agreements 

A  repositioning  repurchase  agreement 
is  a  funding  technique  often  used  by 
dealers  who  encourage  speculation 
through  the  use  of  "gains  trading."  "pair- 
off."  "when-issued,"  and  "corporate  or 
extended  settlement"  transactions  for 
securities  which  cannot  be  sold  at  a 
profit.  The  repurchase  agreement  is  a 
service  provided  by  the  dealer  so  the 


buyer  can  hold  the  position  until  it  can 
be  sold  at  a  gain,  but  it  imprudently 
funds  a  longer-term,  typically  fixed-rate 
asset  with  dealer  supplied  short-term, 
variable-rate  source  funds.  The  buyer 
purchasing  the  security  pays  the  dealer 
a  small  "margin"  that  approximates  the 
actual  loss  in  the  security.  The  dealer 
then  agrees  to  fund  the  purchase  of  the 
security  by  buying  it  back  from  the 
purchaser  under  a  resale  agreement. 
Any  dealer  financing  technique  such  as 
repositioning  repurchase  agreements 
that  are  used  to  fund  the  purchase  of 
securities  may  be  indicative  of  securities 
that  were  acquired  with  the  intent  to 
resell  at  a  profit  at  or  prior  to  settlement 
or  after  a  short-term  holding  period.  This 
activity  is  inherently  speculative  and  is 
a  wholly  unsuitable  investment  practice 
for  depository  institutions.  Securities 
acquired  in  this  manner  should  be 
reported  as  either  trading  account  assets 
or  as  securities  held  for  sale.  The  safe 
and  sound  use  of  repurchase  agreements 
to  fund  securities  held  for  investment  is 
not  typical  of  repositioning  repurchase 
agreements. 

6.  Short  Sales 

A  short  sale  is  the  sale  of  a  security 
that  is  not  owned.  The  purpose  of  a 
short  sale  generally  is  to  speculate  on 
the  fall  in  the  price  of  the  security.  Short 
sales  are  speculative  transactions  that 
should  be  conducted  as  a  trading 
activity  and  when  conducted  in  the 
investment  portfolio,  they  are 
considered  to  be  unsuitable. 

A  short  sale  that  involves  the  delivery 
of  the  security  sold  short  by  borrowing  it 
from  the  depository  institution's 
investment  portfolio  should  not  be 
reported  as  a  short  sale.  Instead,  it 
should  be  reported  as  a  sale  of  the 
underlying  security  with  gain  or  loss 
recognized. 

Short  sales  are  not  permissible 
activities  for  Federal  credit  unions. 

7.  "Adjusted  Trading"  or  "Bond 
Swapping" 

"Adjusted  trading"  or  "bond 
swapping"  is  a  practice  involving  the 
sale  of  a  security  to  a  broker  at  a  price 
above  the  prevailing  market  value  and 
the  simultaneous  purchase  and  booking 
of  a  different  security,  frequently  a 
lower  grade  issue  or  one  with  a  longer 
maturity,  at  a  price  greater  than  its 
market  value.  Thus,  the  broker  is 
reimbursed  for  losses  on  the  purchase 
from  the  institution  and  ensured  a  profit 
Such  transactions  inappropriately  defer 
the  recognition  of  losses  on  the  security 
sold  and  establish  an  excessive  reported 
value  for  the  newly  acquired  seciirity. 
Consequently,  such  transactions  are 
prohibited  and  may  be  in  violation  of  18 


U.S.C.  sections  1001 — False  Statements 
or  Entries  and  1005 — False  Entries. 

8.  Delegation  of  Discretionary 
Investment  Authority 

Some  depository  institutions  have 
delegated  the  purchase  and  sale 
authority  for  all  or  a  portion  of  their 
investment  securities  portfolio  to  either 
an  individual  who  is  not  an  employee  of 
the  institution  or  one  of  its  affiliates,  or 
to  a  non-affiliated  firm.  Such  a 
delegation  of  authority  is  intended  to 
obtain  a  higher  total  return  on  the 
portfolio  than  the  institution  would 
realize  if  it  managed  the  portfolio  itself. 
When  an  institution  has  delegated  such 
authority  to  individuals  who  are  not 
employees  of  the  depository  institution. 
or  its  affiliates,  then  the  depository 
institution  no  longer  has  the  ability  to 
control  its  own  securities  and  all 
holdings  where  such  authority  has  been 
delegated  must  be  reported  as  held  for 
sale. 

9.  Covered  Calls 

The  writing  of  covered  calls  is  an 
option  strategy  that,  for  a  fee.  grants  the 
buyer  of  the  call  option  the  right  to 
purchase  a  security  owned  by  the  option 
writer  at  a  predetermined  price  before  a 
specified  future  date.  The  option  fee  ' 
received  by  the  writing  (selling) 
depository  institution  provides  income 
and  has  the  effect  of  increasing  the 
effective  yield  on  the  portfolio  asset 
"covering"  the  call 

Covered  call  programs  have  been 
promoted  as  hedging  strategies  because 
the  fee  received  by  the  writer  can  be 
used  to  offset  a  limited  amount  of 
potential  loss  in  the  price  of  the 
underlying  security.  If  interest  rates  rise, 
the  call  option  fee  can  be  used  to 
partially  offset  the  decline  in  the  market 
value  of  a  fixed  rate  security  or  the 
increased  cost  of  market  rate  liabilities 
used  to  carry  the  security.  However, 
there  is  no  assurance  that  an  option  fee 
will  completely  offset  the  price  decline 
on  the  security  or  the  increased  cost  of 
liabilities  and  the  resulting  reduced 
spread  between  the  institution's  return 
on  assets  and  funding  costs. 

As  a  practical  matter,  gains  on  the 
securities  covered  by  the  written  call 
are  limited  to  the  amount  of  the 
difference  between  the  carrying  value  of 
the  security  and  the  strike  price  at 
which  the  security  will  be  called  away. 
The  potential  for  losses  on  the  covered 
security  is  not  limited.  In  an  effort  to 


*  Recognilton  of  option  fee  income  should  be 
deferred  until  the  option  t«  evercited  or  expirM.  The 
covered  call  wnler  shall  value  the  option  at  the 
lower  of  coil  or  market  value  at  each  repo't  dale. 
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obtain  higher  yields,  some  portfolio 
managers  have  mistakenly  relied  on  the 
theoretical  hedging  benefits  of  covered 
call  writing,  and  have  purchased 
extended  maturity  U.S.  government  or 
Federal  agency  securities.  This  practice 
can  significantly  increase  risks  taken  by 
the  depository  institution  by 
contribut  ng  to  a  maturity  mismatch 
between  assets  and  funding. 

Institutions  should  only  initiate  a 
covered  call  program  for  securities  when 
the  board  of  directors  or  an  appropriate 
board  committee  has  specifically 
approved  a  policy  permitting  this 
activity.  That  policy  must  set  forth 
sp>eciflc  procedures  for  controlling 
covered  call  strategies,  including  record 
keeping,  reporting,  and  review  of 
activity,  as  well  as  providing  for 
appropriate  management  information 
systems  to  report  the  results.  Since  the 
purchaser  of  the  call  acquires  the  ability 
to  call  the  security  away  from  the 
institution  that  writes  the  option,  the 
ability  of  that  institution  to  continue  to 
hold  the  securities  rests  with  an  outside 
party.  Securities  held  for  investment 
where  call  options  have  been  written 
are  therefore  held  for  sale  and  reported 
at  the  lower  of  cost  or  market  value. 

Covered  call  writing  is  not  a 
permissible  activity  for  Federal  credit 
unions. 

Section  III:  Stripped  Mortgage  Backed 
Securities,  Certain  CMO  Tranches, 
Residuals,  and  Zero-Coupon  Bonds 

Due  to  the  significant  price  and  yield 
volatility  caused  in  part  by  the 
substantial  prepayment  and  average  life 
variability  of  stripped  mortgage-backed 
securities  ("SMBSs  "),  certain  CMO 
tranches  (high-risk  CMO  tranches  *). 
and  residuals,  these  securities  are 
generally  not  suitable  investments  for 
depository  institutions.  However. 
SMBSs,  high-risk  CMO  tranches,  and 
residuals  may  be  used  as  interest  rate 
risk  reduction  tools  by  depository 
institutions  with  well  managed 
securities  portfolios  that  have  specific 
interest  rate  risk  policies  and 
procedures  governing  the  acquisition, 
retention  and  disposal  of  such 
instruments.  Similarly,  long  term  zero- 
coupon  bonds  exhibit  significant  price 
volatility  and  disproportionately  large 
holdings  of  these  securities  are  not 


*  For  purposes  of  this  eupervisory  p<.licy 
statement,  high-risk  CMO  tranches'  are  generally 
defined  to  include  any  tranche  that  contractually  is 
responsible  for  a  greater  than  normal  share  of  the 
risk  (such  as  prepayment  or  interest  rate  risk) 
inherent  in  tlie  specific  collateral  supporting  the 
CMO  structure;  for  example,  support/companion 
bonds,  ibonds,  super  POs.  inverse  floater*.  ai>d 
other  CMO  tranches,  however  labeled,  with  similar 
characteristics. 


suitable  investments.  Depository 
institutions  that  currently  own  or  plan  to 
purchase  SMBSs.  high-risk  CMO 
tranches,  residuals,  and  long-term  zero- 
coupon  bonds  should  possess 
appropriate  managerial  and  financial 
controls  and  analytical  models  to 
effectively  measure  and  monitor  the 
risks  associated  with  these  Instruments. 

Overview  of  the  Securities 

A.  SMBSs  consist  of  two  classes  of 
securities  with  each  class  receiving  a 
different  portion  of  the  monthly  interest 
and  principal  cash  flows  from  the 
underiying  mortgage-backed  securities 
("MBS ").  In  its  purest  form,  an  MBS  is 
converted  into  an  interest-only  ("lO"] 
strip,  where  the  investor  receives  all  of 
the  interest  cash  flows  and  none  of  the 
principal,  and  a  principal-only  ("PO) 
strip,  where  the  investor  receives  all  of 
the  principal  cash  fiows  and  none  of  the 
interest 

lOs  and  POs  have  highly  volatile  price 
characteristics  based,  in  part,  on  the 
prepayment  variability  of  the  underlying 
mortgages  and  consequently  on  the 
maturity  of  the  stripped  securities. 
Generally.  lOs  will  increase  in  value 
when  interest  rates  rise,  as  contrasted  to 
POs,  which  decrease  in  value. 
Accordingly,  the  purchase  of  an  10  strip 
may  serve  theoretically,  to  offset  the 
Interest  rate  risk  associated  with 
mortgages  and  mortgage-backed 
securities  held  by  a  depository 
institution.  Similarly,  a  PO  may  be 
useful  to  offset  the  effect  of  interest  rate 
movements  on  the  value  of  mortgage 
servicing.  The  uncertainty  regarding  the 
timing  and  amount  of  cash  fiows  from 
the  underlying  the  timing  and  amount  of 
cash  flows  from  the  underiying  mortgage 
collateral  makes  it  difficult  to  use 
SMBSs  as  long-term  risk  reduction  tools. 
S\tBSs  without  a  government  or 
government-sponsored  agency 
guarantee  of  payment  for  principal  and 
interest  have  the  added  characteristic  of 
potential  credit  risk. 

B.  Collateralized  Mortgage 
Obligations  ("CMOs"]  or  Real  Estate 
Mortgage  Investment  Conduits  (REMICs, 
hereafter  called  CMOs)  have  been 
developed  in  response  to  investor 
concerns  regarding  the  uncertainty  of 
cash  flows  associated  with  the 
prepayment  option  of  the  underlying 
mortgagor.  A  CMO  can  be  collateralized 
directly  by  mortgages,  but  more  often  is 
collateralized  by  MBSs  issued  or 
guaranteed  by  GNMA.  FNMA  or 
FHLMC  and  held  in  trust  for  CMO' 
investors.  In  contrast  to  MBSs  in  which 
cash  flow  is  received  pro  rata  by  all 
security  holders,  the  principal  cash  flow 
from  the  mortgages  underlying  a  CMO  Is 


segmented  and  paid  in  accordance  with 
a  predetermineti  priority  to  investors 
holding  various  CMO  tranches  (but  not 
necessarily  to  those  holding  certain 
residuals).  By  prioritizing  the  principal 
cash  flow  from  the  underiying  collateral 
among  the  separate  CMO  tranches, 
different  classes  of  bonds  are  created, 
each  with  their  own  stated  maturity, 
estimated  average  life,  coupon  rates, 
and  unique  prepayment  risk 
characteristics.  Many  CMOs  are 
designed  to  have  one  or  more  Planned 
Amortization  Class  ("PAC")  tranches. 
PAC  tranches  commonly  have  a  fixed 
monthly  principal  amortization  which 
does  not  change  over  a  range  of 
prepayments  on  the  underlying 
mortgages;  thus,  to  a  certain  extent 
limiting  the  prepayment  risk  to 
investors.  This  limiting  process  allows 
investors  to  more  accurately  predict  the 
average  Ufe  of  the  asset  ami  in  general, 
reduces  the  potential  price  volatility  that 
would  be  assumed  if  the  underiying 
MBSs  themselves  had  been  purchased. 
Although  a  CMO  tranche,  such  as  a 
PAC  is  designed  to  reduce  the 
uncertainty  associated  with  the 
prepayment  risk  of  the  MBSs 
collateralizing  a  CMO.  the  presence  of  a 
PAC  bond  in  a  CMO  will  result  in  the 
transfer  of  prepayment  risk  to  one  or 
more  of  the  other  tranches.  These  non- 
PAC  tranches  are  sometimes  referred  to 
as  "CMO  support  tranches"  or 
"companion  bonds."  Unlike  a  PAC 
tranche  that  has  been  designed  to 
provide  a  high  degree  of  comfort 
regarding  expected  average  life  and 
final  maturity.  non-PAC  CMO  tranches 
have  a  more  volatile  expected  average 
life,  rate  of  return,  and  market  price. 

C.  Residuals  are  claims  on  any  excess 
cash  flows  from  a  CMO  issue  or  an 
asset-backed  security  remaining  after 
the  payments  due  to  bondholders  and 
after  trust  administrative  expenses  have 
been  met.  The  economic  value  of  a 
residual  is  a  function  of  the  present 
value  of  the  anticipated  excess  cash 
flows  under  assumed  prepayment 
speeds.  This  cash  flow  is  highly 
sensitive  to  prepayments  and  existing 
levels  of  market  interest  rates.  Other 
factors  affecting  the  market  value  of 
residuals  include  a  lack  of  hquidity  and 
a  wide  bid-offer  price  spread. 

Certain  CMO  residuals,  for  example, 
may  be  acceptable  as  risk  management 
tools  to  reduce  variations  in  the  value  of 
a  fixed-rate  mortgage  or  MBS  portfolio 
in  a  period  of  changing  interest  rates. 
However,  the  uncertainly  regarding 
prepayments  on  the  underiying 
collateral  makes  it  very  difficult  to  use 
these  securities  as  an  effective  risk 
reduction  tool.  Under  an  environment  of 


/ 


270 


Fedanil  R«8istef  /  Vol.  56.  No.  2  /  Thursday.  January  3.  1991  /  Notices 


rapidly  falling  interest  rates,  the  market 
value  of  a  residual  can  disappear 
completely.  In  addition,  the  complexity 
of  some  CMO  structures  (e.q..  multiple 
numbers  or  types  of  tranches)  or 
unusual  collateral  characteristics  (e.g.,  a 
blend  of  Fixed  and  floating  rates  or 
unique  demographic  traits)  can  make 
evaluating  and  forecasting  future  cash 
flows  of  residuals  even  more  difficult. 
Thus,  it  is  extremely  unlikely  that  a 
residual  can  be  used  as  a  long-term 
interest  rate  risk  reduction  tool. 

D.  Long-term  (generally,  maturities 
over  ten  years  from  date  of  purchase] 
Zero-coupon,  "stripped"  or  Original 
Issue  Discount  ("OID")  securities  are 
priced  at  large  discounts  to  their  face 
value  prior  to  maturity  and  exhibit 
significant  price  volatility.  '"Stripped" 
securities  are  the  interest  and/or 
principal  portions  of  U.S.  Government 
obligations,  which  are  separated  and 
sold  to  depository  institutions  in  the 
form  of  stripped  coupons,  stripped 
bonds  (principal),  STRIPS,  or  such 
proprietary  products  as  CATs  or  TIGRs. 
Also,  OID  bonds  have  been  issued  by  a 
number  of  municipal  entities. 

Supervisory  Policy 

SMBSs,  high-risk  CMO  trarches.  and 
residuals  are  generally  not  suitable 
investments  for  depository  institutions 
because  of  their  substantial  prepayment 
risk  and  interest  rate  risk  which  can 
cause  significant  price,  yield,  and 
average  life  volatility.  Over  time,  these 
instruments  may  cause  unintended 
changes  in  an  institution's  earnings  and 
its  interest  rate,  hquidity.  and  funding 
risk  profiles.  SMBSs,  high-risk  CMO 
tranches,  and  resid'ials  that  have  not 
been  purchased  to  reduce  the  interest 
rate  risk  of  the  institution  and  of 
designated  assets  or  that  did  not 
perform  as  intended  (i.e.,  the  position 
failed  to  reduce  the  interest  rate  risk  of 
the  institution  and  of  the  designated 
assets)  will  be  considered  speculative 
holdings  for  all  depository  institutions. 
In  addition,  disproportionately  large 
holdings  of  long-term  zero-coupon/OID 
bonds  will  be  considered  an  imprudent 
investment  practice  for  all  depository 
institution*.  In  such  circumstances,  the 
purchase  or  retention  of  these  securities 
is  contrary  to  safe  and  sound  depository 
institution  practices  and  may  result  in 
criticism  by  examiners.  Examiners  may 
also  seek  the  orderly  divestiture  of  such 
securities  which  wiU  result  in  the 
reporting  of  the  securities  at  the  lower  of 
cost  or  market  value  until  their  disposal. 

SMBSs.  High-risk  CMO  Tranches,  and 
Residuals 

Dud  to  the  high  degree  of  interest  rate 
risk  and  prico  volatility  exhibited  by 


SMBSs,  high-risk  CMO  tranches,  and 
residuals,  depository  institutions  that 
currently  own  or  plan  to  purchase  these 
securities  must  have  the  ability  to 
internally  perform  interest  rate  risk  and 
price  sensitivity  analyses. 

Prior  to  purchase,  the  institution  must 
conduct  and  document  an  analysis  that 
showns  that  the  proposed  purchase  of 
the  security  will  reduce  the  interest  rate 
risk  of  the  institution  and  of  the 
designated  assets.  In  demonstrating 
whether  the  purchase  of  the  security 
will  reduce  interest  rate  risk,  the 
institution  must  show  that  over  a  wide 
range  of  plausible  interest  rate 
scenarios,  the  combined  market  value  of 
the  instrument  to  be  purchased  and  the 
designated  assets  will  be  less  variable 
than  the  market  value  of  the  designated 
assets  alone.  The  Institution  must  also 
demonstrate  that  the  purchase  will 
reduce  enterprise  risk  (i.e.,  the  overall 
interest  rate  risk  of  the  institution). 
Subsequent  to  purchase,  the  institution 
must  evaluate  and  document  at  least 
quarterly  whether  the  securities  have 
actually  reduced  the  interest  rate  risk  of 
the  institution  and  of  the  previously 
designated  assets.  In  determining  the 
effectiveness  of  the  security  in  reducing 
interest  rate  risk,  the  institution  must 
show  that  since  the  time  of  he  security's 
purchase,  the  combined  market  value  of 
the  security  and  the  designated  assets 
has  been  less  variable  than  the  market 
value  of  the  designated  assets  alone. 
The  institution  must  also  show  that  over 
this  same  time  period,  the  cumulative 
change  in  the  market  value  of  the 
security  purchased  has  substantially 
offset  the  change  in  the  market  value  of 
the  designated  assets.  These  analyses 
should  include  appropriate 
consideration  of  cash  flows  received 
since  purchase  of  the  security.  The 
institution  must  also  demonstrate  that 
the  security  purchased  has  reduced  and 
will  continue  to  reduce  enterprise  risk.* 

The  Institution's  analyses  performed 
prior  to  purchase  and  subsequently 
thereafter  will  be  subject  to  examiner 
review.  Analyses  performed  and  records 
constructed  to  justify  purchases  on  a 
post-acquisition  basis  are  insufficient, 
are  considered  unacceptable 
management  tools,  and  will  be  subject 
to  examiner  criticism.  Reliance  on 
analyses  and  documentation  obtained 
from  a  securities  dealer  or  other  outside 
party  without  internal  analyses  by  the 
institution  are  also  considered 
unacceptable  and  will  be  subject  to 


•  Purchase*  ofSMBS,  reaiducAs  and  high  risk 
CMO  tranches  prior  lu  the  dale  of  Ihi*  iU(>ervl(ory 
policy  tiatemeni  iien»rolly  will  be  reiieweilin 
accordanc*  with  ttie  previously  exiatmg  policiei 


examiner  criticism.  In  addition,  a 
depository  institution  must  document 
the  following:  (1)  Written  portfolio 
policies  approved  by  the  board  of 
directors  addressing  the  goals  and 
objectives  the  institution  expects  to 
achieve  through  its  securities  activities, 
including  interest  rate  risk  reduction 
objectives  with  respect  to  SMBSs,  high- 
risk  CMO  tranches,  or  residuals;  (Z) 
accounting  and  reporting  policies  for  its 
SMBS's,  high-risk  CMO  tranches,  and 
residuals  consistent  with  the  provisions 
of  Section  II  of  this  supervisory  policy 
statement;  (3)  limits  on  the  amount  of 
funds  that  may  be  committed  to  these 
securities;  (4)  diversification  policies;  (5) 
specific  financial  officer  responsibility 
and  authority;  (6)  adequate  information 
systems;  (7)  procedures  for  periodic 
evaluation;  and  (8)  appropriate  internal 
controls.  The  board  of  directors  or  an 
appropriate  committee  thereof  and  the 
institution's  senior  management  should 
regularly  (at  least  quarteriy)  review  all 
securities  pursuant  to  the  portfolio 
policy  to  determine  whether  these 
instruments  are  adequately  satisfying 
their  objectives  and  to  concur  with  the 
results  of  the  analyses  performed.  The 
depository  institution's  senior 
management  should  be  fully 
knowledgeable  about  the  risk  associated 
with  prepayments  and  their  subsequent 
impact  on  the  securities. 

Other  Zero-Coupon,  Stripped  or  Original 
Issue  Discount  (OID)  Products 

Although  considered  free  from  credit 
risk  if  issued  directly  by  the  U.S. 
Government,  longer  maturities  of  these 
instruments  (generally,  maturities 
exceeding  ten  years  from  the  date  of 
purchase)  have  displayed  extreme 
volatility.  Therefore,  disproportionately 
large  long-maturity  holdings  of  these 
instnunents,  in  relation  to  the  total 
investment  portfolio  or  total  capital  of 
the  depository  institution,  are 
considered  an  Imprudent  investment 
practice.  Such  holdings  will  be  subject 
to  criticism  by  examiners  who  may  seek 
the  orderly  disposal  of  such  securities. 
Such  action  will  result  in  the  reporting  of 
these  securities  at  the  lower  of  cost  or 
market  value  until  their  disposal.  . 

Other  Considerations 

The  exercise  of  extreme  caution  is 
urged  for  investment  portfolio  owners 
and  prospective  purchasers  of  SMBSs. 
residuals,  high-risk  CMO  tranches,  long- 
term  zero-coupon  bonds,  and  other 
securities  and  financial  derivatives  with 
similar  characteristics.  It  is  the 
responsibility  of  each  depository 
institution's  management  to  continue 
exercising  care  and  prudence  in  the 
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selection  of  suitable  investment 
products,  irrespective  of  brand  names 
and  labels.  Before  purchasing  any  new 
or  unfamiliar  investment  instrument, 
senior  management  should  at  the  very 
least  internally  produce  a  detailed 
independent  analysis  of  the  security,  in 
order  to  fully  understand  the 
performance  characteristics,  price 
volatility,  and  potential  hazards 
inherent  in  owning  the  security  under 
various  interest  rate  scenarios.  A 
prospectus  supplement  that  fully  details 
the  cash  fiows  covering  each  of  the 
securities  held  by  the  institution  should 
be  obtained  prior  to  purchase  and 
retained  for  examiner  review.  Securities 
with  characteristics  similar  to  the  types 
of  securities  detailed  in  this  surpevisory 
policy  will  be  treated  in  the  same 
manner  by  the  financial  regulatory 
agencies. 

Several  states  have  adopted,  or  are 
considering,  regulations  that  prohibit 
state-chartered  banks  from  purchasing 
10  strips  or  other  securities  discussed 
above.  Accordingly,  state-chartered 
institutions  should  consult  with  their 
state  regulator  concerning  the 
permissibility  of  these  purchases. 

Dated:  December  28. 1990. 
Robert ).  Lawrence, 

Executive  Secretary.  Federal  Financial 
Institutions  Examination  Council. 
(FR  Doc.  91-48  Filed  l-i-91;  8:45  am] 

BILUtM  CODE  (210-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.  224-200209-002. 
Tide:  Port  of  Portland/ Oregon 
Terminal  Company  Terminal 
Agreement. 

Parties:  Port  of  Portland  Oregon 
Terminal  Company. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  extend  its  term 
through  January  2. 1994,  and  to  restate 
the  exception  to  the  license  fee  due 
under  the  revenue  sharing  formula  for 
Pacific  Commerce  Line. 
Agreement  No.  224-200452. 
TitJe:  Maryland  Port  Administration/ 
Sea  Search,  Inc.  Terminal  Agreement. 

Parties:  Maryland  Port  Administration 
(MPA)  Sea  Search,  Inc.  (SSI). 

Synopsis:  The  Agreement  provides  for 
SSI's  5-year  lease  of  MPA's  Pier  5  at  its 
Fairfield  Automatic  Terminal  for  the 
layberthing  of  Ready  Reserve  Fleet 
vessels. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  December  27, 1990. 
losepb  C  Polking, 

Secretary. 

[FR  Doc.  91-9  Filed  1-2-91;  8:45  am) 

BHUNO  cooc  trso-ot-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Watting  Period 
Under  the  Premerger  NotMlcatton 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  eariy  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  121090  and  122190 


Name  ot  acquiring  porsoa  name  ol  acquired  person.  r>ame  o«  acquired  entity 


PMN  Number 


Date 
terminated 


Rat  S.p.A.  Nylon  Corporation  of  America.  Nylon  Corporation  of  Amenca - 'Zi^"~'ro 

Geodyne  Resources,  Inc.,  Oryx  Energy  Company,  Sun  Operating  Limtted  Partnersh^,  Radep  Ppet^,  LP.^ 

N  V  Phillips'  Gloeilampentaboeken,  E.  I.  du  Pont  de  Nemours  and  Company.  Ptnllps  and  4j  Pont  Optical  Company 

American  Exploration  Company,  Conquest  Exploration  Company,  Cooquesi  Exploration  Company """""""" 

Atlantic  Equity  Partners,  LP.,  Jack  M.  Berry,  St.,  Berry  Plastics,  Inc ~ - 

General  Electnc  Company,  Henry  L  Hillman,  TNL  Financial.  Inc ■•• r:Z~Z'T:iZZ^~J^i"iiix>^ 

StKhting  Algemeen  Pensioenfonds  der  KLM,  ProvKJeot  Lite  ft  Accident  Insurance  Company  ol  ArT>enca.  Un«»ersity  Man  S^WPP"^ 


Man  Shopping  Center  Company - •• - " "■■" 

E.  I.  du  Pont  de  Nemours  and  Company,  Forest  Oil  Corporation,  Forest  OH  Corporatton .; 

Corporate  Property  Investors,  Corporate  Properly  Investors,  RocKaway  Center  Associates 

The  Rouse  Company,  Carlyle  Real  Estate  Limited  Partnership-Vl,  FaneuH  Phase  III  Paftnersh<> 

The  Rouse  Company.  The  Rouse  Company,  Faneuil  Phase  III  Partnership - -^ — 

The  Rouse  Company,  Cartyle  Real  Estate  Umrted  Partnership-75,  Faneuil  Hall  Marketplace  Aesociater. 

The  Rouse  Company.  The  Rouse  Cornpany,  FaneuB  Hall  Marketplace  Associates ~ 

William  A  Goldnng,  The  Martey  Family  Sutwhapter  S  Trust  United  Liquor,  Wine  &  Beer  Company •_;•——■ 

Carena  Holdings  Inc  ,  Amencan  General  Corporation,  Amencan  General  Ute  and  Accidert  insurwice  Company 

Valley  National  Corporatkxi,  Uncoln  National  Corporation.  Western  Secunty  Lite  Insurance  Company - 

Scott  A  Leiky,  Dana  Corporation,  Dana  Corporation  and  Unltron,  Incorporated - ■•-• 

The  May  Department  Stores  Company,  Carter  Haw»ey  Hale  Store*.  Inc.,  Thalhimer  Brotherlncorporated.. 


Valio  Finnish  Co^)perative  Dames'  Associatton.  Dean  Foods  Company,  MoC^Jam  Cheese  Company,  mc.. 


81-0219 
91-0223 
91-0238 
91-0243 
91-0260 
91-0298 

91-0299 


12/10/90 
12/10/90 
12/10/90 
12/10/90 
12/10/90 
12/10/90 

12/10/90 


91-0300 

12/10/90 

91-0302 

12/10/90 

91-0306 

12/10/90 

91-0313 

12/10/90 

91-0314 

12/10/90 

91-0315 

12/10/90 

91-0316 

12/10/90 

91-0317 

12/10/90 

91-0323 

12/10/90 

91-0326 

12/10/90 

91-0331 

12/10/90 

91-0034 

12/11/90 

91-0290 

12/1/90 
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Transactions  Granted  Early  Termination  Between:  121090  and  122190— Continued 


NanMO(  acqumng  pareon.  nam*  of  acquirad  paraon.  name  o<  acquired  entity 


PMN  Number 


OMe 
tawninalod 


NYCOR.  Inc.,  ZanMh  Eiectroraca  Co^Mrakgn.  ZanMt  EJectromcs  CofpofaBoo __ 

TTia  8.F.  QoodncI)  Company.  Herculaa  Incocporatad.  Simmends  Pfecieion  ftt)ducta.  Inc..  Hercules  Aerospace.. 

TiKHMa  H  im  Eqi%  Partnera.  LP..  Lae^N  Hotdind  Corp,  Lae-QN  Hotdng  Corp 

Wiggina  Taap*  AppMon  pJ.c.  Arfomari-Pnout.  Aqoman-Euiope  S.A  .„ 

Qanarat  Elacfeic  Company.  R.K  Maoy  A  Co.  Iw.  R.H.  Macy  &  Co .  Inc 

*act>ar<er  and  Muanchanar  Oe<a»gungs-AQ.  Academy  Ineuranca  Group,  inc.  Academy  Ineurance  Group,  Inc 

Lohja  CorporaMn.  Oy  Wartaia  AO,  Oy  WarMa  Ab - 

Conaoiiditad  TVX  MMng  Corporation.  Inoo  Limiiod.  American  Copper  A  Mcfcat  Company.  Inc.. 
Coaadlng  Bank.  NaMonal  AsaodaWn.  aiCORP  Inc.  CUyl  Inc-IX.. 
Kmart  Corponioa  PSIWW  Inc  PSWW  Inc.. 


Lyda  Hunl4ijnkar  TntManr  Moraland  Hunt  Oryx  Eneryy  Company.  Sun  OperaUng  Limited  Partnership 

Royal  Dutch  Palrolaum  Company,  The  Coturt*ia  Qas  System,  mc.  Coiumbta  LNG  Corporaticxi  _ 

Kvaya  Pttarmaoeutcal  Co..  Ltd..  irtsMute  lor  Bnioglcal  Reaearch  and  DeveiopmenL  mc,  inetMute  lor  Biological  noaearch  and 

Koch  Imiiiilaa,  Inc,  Swi  Company,  Inc.  Son  Pipe  Una  Company  - -.- - - 

BeMSoutft  CorporaHorv  QaorglarPacMc  Corporatioa  Qeorg«-Paafic  Corporation  and  Nsl(Oosa  Papers  Inc _ 

Amencan  Talaphorw  artd  Tatagraph  Con^Mny.  Oaoitfa  Pacific  Corporation.  GeorgM-Paofic  Corporation  and  Nekooaa  Papers  Inc 

Land  Ffaa  ■  ln>aalniart  LMMl  WHarn  Paitay.  Fn«  ol  the  Loom.  Inc .. 

Satoguard  Sttmtifk*,  Inc,  The  Computer  Factory  Inc..  Tha  Computer  Factory  Inc 

Otaiiia  PharmaceMliCii  Co..  Ltd..  Crystal  Qeysar  Water  Company,  Crystal  Geyser  Water  Company ■„„ 

John  Hanoocti  Mukal  L4a  Inauranoa  Company,  Qeorgla-Pactlic  Corporation.  Qeorgia-Paote  Corporation . 

Storetrand  A/S^  Bafe^dare  Corpoiailon.  Befcredere  Corporaaon ,  

TT»a  Roeaa  Company.  Qanarat  Eiacttc  Company.  Qeape  II.  mc....- 

Society  Corporatioa  Oapoail  Guaranty  Corp..  Dapoeil  Guaranty  Natwnai  Banli      _ 

Meaon  Bar*  Corporation.  The  Chaae  Manhattan  Corporation.  Chase  Commercaal  Corporation  „ 

Oawd  QeOan.  MCA.  Ittt.  MCA  Sub  Inc _._ _ 

The  OUahoma  PiMahtng  Company.  Jaraae  WMam  Quercn.  Country  Muaic  Telowsion.  »nc 

The  Ctdahoraa  PubiiaMng  Company.  OAW  Corporation.  OAW  Corporation 

MAPOO.  Inc.  Sen*iota  P»a»ne  Company,  Seminole  Pvei»ie  Compare 


The  Pann  Cankal  Corporation.  American  Financial  Corporatioa  AOania  CaauaNy  Company.  Windsor  Inauranoe  Company  and. 

CTC  TruBl  Adeo  EqiMaa.  Cedv  Capital  Corp „ _ _. _„ 

Sonat  Inc  Sunahine  MHng  Company,  Argent  Energy.  Inc  and  Woods  Resouroaa.  Inc 

NVMAGC  Inc.  Mutual  Mwlne  OWice  Inc.  UutjM  Manne  Office  mc  

Olan  MMa.  H.  Olan  MMa  Ineorporatad  ol  Texas.  Otan  Mils  Incorporated  ol  Texas.. 
X  Bttm.  Inc,  The  Cnual  Mala  Corporatioa  The  Casual  Male  Corporation 


SeaguM  Energy  Corporatioa  Meaa  Umdad  Psrtnership^  Mesa  Operaing  UnMed  Pwtnersh^ 

Daimler-Benz  AG.  Silicone  Incorporated.  Debtor  f\  Poesession.  SiHconix  Incorporated.  Debtor  in  Possessno- 

FAQ  KGaA.  The  Bardan  Corporatioa  The  Barden  Corporatioo _ _ 

FAG  KugaWachar  Qaorg  Schafar  Kommandilgesellschatt.  The  Barden  Corporation.  The  Barden  Corporation .. 

Houaahold  MamaMonal.  mc.  State  Street  Boston  Corporation,  State  Street  Boston  Corporation 

Ton*«iiBrli  Corporatioa  Ptaeid  Oil  Company,  Placid  Oil  Company 

CSK  Corporatioa  Control  Data  Corporation,  MKrognosts.  Inc 

W.R.  Oraca  A  Co.,  it  A.  Qraoa  A  Co..  Grace  Cocoa.  LP „ 

Reeearch  Health  San«loaa,  BaptM  Health  Systems,  Baptist  MeaWi  Systems. .. 

Matshushita  Electric  mdustnal  Co..  Ltd..  National  Semiconductor  Corporation.  National  Semiconductor  Corporaion.. 

The  Jean  Coutu  Group  (JCG).  Inc .  S  John  Haroman.  Dooglas  Drug,  inc 

WKE.  mc.  F,  Lee  llawea.  Te»a  Plastics.  Inc 


La  ConledetMion  des  catsses  popuiares  *t  deconomte.  Rock  Capital  Partners,  LP  .  Drake  Bakenes.  Inc. 

Harteysirille  Mutual  Insurance  Company.  Ptyjemx  Mutual  Lrfe  Insurance  Company,  Ptwemx  Gef>efal  Ineurance  Company... 

Peter  B.  Bedford.  Jeffrey  M.  Sn^utyan.  KYUU.  mc „ 

mtergraph  Corporatkxi.  Jac*  Kenney.  Trustee  for  Daisy  Systems  Corporatioo.  Daisy  Systems  Corporation _ 

American  Management  Association,  HAR  Bkx*,  Inc  .  Path  Management  mdustnes.  Inc _ _ 

Household  Intematioruil,  inc  ,  Banque  Naiiooaie  de  Pans,  Bank  of  the  West— 

Aon  Corporation.  Reliance  Group  Hold»igs.  Inc..  CananwiB  inc _ 


•1-0237 
91-0241 
91-0274 
•1-0291 
91-0297 
91-0321 
91-0330 
91-0336 
91-0336 
91-0341 
91-0246 
91-0255 

91-0259 
91-0279 
91-0335 
91-0337 
91-0239 
91-0289 
91-0310 
91-0333 
91-0349 
91-0357 
91-0356 
91-0363 
91-0368 
91-0258 
91-0267 
91-0275 
91-0285 
91-0311 
91-0371 
91-0373 
91-0375 
91-0376 
91-0378 
91-0368 
90-220^ 
90-2264 
91-0312 
91-0329 
91-0364 
91-0367 
91-0293 
91-0307 
91-0356 
91-0377 
91-0380 
91-0381 
91-0383 
91-0385 
91-0393 
91-0395 
91-0398 


12^t2/90 
12/12/90 
12/12/90 
12/12/90 
12/t2iW> 
12/12/90 
12/12/90 
12/12/90 
12/12/90 
12/12/90 
12/13/90 
12/13/90 

12/13/90 
12/13/90 
12/13/90 
12/13/90 
12/14/90 
12/14/90 
12/14/90 
12/14/90 
12/14/90 
12/14/90 
12/14/90 
12/14/90 
12/14/90 
12/17/90 
12/17/90 
12/17/90 
12/19/00 
12/19/90 
12/19/90 
12/19/90 
12/19/90 
12/19/90 
12/19/90 
12/19/90 
12/20/90 
12/20/90 
12/20/90 
12/20/90 
12/20/90 
12/20/90 
12/21/90 
12/21/90 
12,'?1/90 
12/21/90 
12/21/90 
12./21/90 
12/21/90 
12/21/90 
12/21/90 
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FOR  FUflTHER  MFORMATtON  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives.  Federal  Trade 
Cominission,  Premerger  Notification 
Office.  Bureau  of  Competition,  Room 
303.  Washington.  DC  aCiflO  (202)  326- 
3100. 

By  direction  of  the  Commission. 
Oooakl  S.  Clark. 
Secrrtary. 

|FR  Doc  91-58  Filed  1-2-91;  8:45  am) 
MiuMa  oooc  ena-ai-a 


fFlto  No.  S82  31991 

RIcftard  Crew  and  Robert  Francis; 
Proposed  Consent  Agreements  With 
Analysis  to  Aid  Piiblic  Comment 

AOENCV:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  these  consent 
agreements,  accepted  subject  to  final 
CoBunission  approval,  would  prohibit, 
among  other  things,  two  individuals  that 
formed  a  company,  AmEuro  Sciences 
International  Inc^  to  distribute  the  Diet 


Patch  from  making  unsubstantiated 
efficacy  claims  for  any  product  or 
service  and  from  misrepresenting  that  a 
paid  advertisement  is  an  independent 
program.  In  addition,  the  agreements 
would  prohibit  the  respondents  from 
disseminating  or  broadcasting  "The 
Michael  Reagan  Show". 
DATES:  Comments  must  be  received  on 
or  before  Man:h  4. 1991. 
ADORE8SCS:  Comments  should  be 
directed  to:  FTC/Officc  of  the  Secretar>', 
room  159.  6th  SL  and  Pa.  Ave..  NW.. 
Washington.  DC  2050a 
FOR  FURTHER  INFORMATION  CONTACT. 
Tracy  Thorleifson.  Seattle  Regional 
Office.  Federal  Trade  Commission.  280» 
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Federal  Bldg..  915  Second  Ave„  Seattle. 
Wa.  98174.  (206}  442-4656. 
SUPPLUfWNTARY  MfORHATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721, 15  U.S.C 
46  and  2.34  of  the  Commission'*  Rules  of 
Practice4l6  CFR  2.34),  notice  is  hereby 
given  ttat-fte  following  consent 
agreements  containing  consent  orders  to 
cease  and  desist,  having  been  Hied  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  have  been  placed 
on  the  public  record  for  a  period  of  sixty 
(80)  days.  Public  comment  is  Invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  tn  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rule« 
of  Practice  (16  CFR  4.9(b)(8){ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  RICHARD  CREW,  an 

individual. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Richard 
Crew,  an  individual,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated. 

//  is  hereby  agreed  by  and  between 
Richard  Crew,  an  individual  proceeding 
pro  se,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  is  an 
individual  residing  at  7968  Via  Costa, 
Scottsdale.  Arizona  85258. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  hereby  and 
related  material  pursuant  to  Rule  2.34  of 
the  Commission's  Rules,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubhcly  released.  The 


Commission  theresfter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  wUl  take 
such  action  as  it  may  coiiaider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constKute 
an  admission  by  the  proposed 
respondent  that  he  has  violated  the  law 
as  alleged  in  the  draft  of  complaint  here 
attached  or  has  engaged  in  any  other 
unlawful  conduct. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  rights 
he  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  He  imderstands 
that  once  the  order  has  been  issued,  he 
will  be  required  to  file  one  or  more 
compliance  reports.  Proposed 
respondent  further  understands  that  he 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

ORDER 

I 

It  is  ordered  That  respondent,  an 
individual,  and  respondent's  agents. 


representatives  and  employees,  directly 
or  through  any  partnership,  Goq>oratloii. 
subsidiary,  division  or  o^ier  device,  in 
connection  with  the  advertising 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act  do 
forthwith  cease  and  desist  from  selling, 
broadcasting  or  otherwise 
disseminating,  or  assisting  others  to  sell, 
broadcast  or  otherwise  disseminate,  In 
part  or  in  whole  the  30-minute  tele\i8ion 
advertisement  for  the  EuroTrym  Diet 
Patch  described  in  the  complaint  and 
sometimes  known  as  "The  Michael 
Reagan  Show." 

U 

It  is  further  ordered.  That  respondent 
an  individual,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  do 
forthwith  cease  and  desist  from: 

A.  Representing,  directly  or  by 
implication,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  the  EuroTrym  Diet  Patch 
or  any  other  substantially  similar  weight 
control  or  weight  reduction  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defmed  in  the  Federal 
Trade  Commission  Act  that 

(1)  Use  of  such  product  or  service 
prevents  feelings  of  hunger 

(2)  Use  of  such  product  or  service 
enables  users  to  lose  substantial 
amounts  of  weight 

(3)  Use  of  such  product  or  service 
enables  users  to  lose  tweight  in  a  large 
majority  of  cases;  or 

(4)  Any  competent  and  reliable  test  or 
study  establishes  that  such  product  or 
service  promotes  weight  loss. 

For  purposes  of  this  Part  II  a 
"substantially  similar  weight  control  or 
weight  reduction  product"  shall  be 
defined  as  any  product  that  is 
advertised  to  cause  or  aid  weight  loss 
through  acupressure,  acupathy  or 
homeopathy  that  uses  a  bandaid  or 
patch  to  apply  a  solution  to  the  skin  or 
that  purportedly  contains  as  its  active 
ingredient  clacarea  carbonica. 

B.  Representing,  directly  or  by 
implication,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  other  product  or 
service  in  or  affecting  commerce,  as 
"commerce  "  Is  defined  in  the  Federal 
Trade  Commission  Act  that 

(1)  Use  of  the  product  or  service 
prevents  or  reduces  feelings  of  hunger. 
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(2)  Use  of  the  product  or  service 
enables  users  to  lose  substantial 
amounts  of  weight; 

(3)  Use  of  the  product  or  service 
enables  users  to  lose  weight  in  a 
substantial  number  of  cases:  or 

(4)  Any  competent  and  reliable  test  or 
study  establishes  that  use  of  the  product 
or  service  promotes  weight  loss, 
unless  the  representation  is  true  and.  at 
the  time  of  making  the  representation, 
respondent  possesses  and  relies  upon  a 
reasonable  basis  consisting  of 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  Competent  and  reliable 
scientific  evidence  shall  mean  for 
purposes  of  this  Order  any  test, 
analysis,  research,  study,  survey  or 
other  evidence  that  has  been  conducted 
and  evaluated  in  an  objective  manner 
by  persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accurate 
and  rehable  results. 

C.  Failing  to  disclose  clearly  and 
prominently  in  any  advertisement  for 
any  weight  control  or  weight  reduction 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act  that 
dieting  and /or  exercise  is  required  in 
order  to  lose  weight:  provided,  however, 
that  this  disclosure  shall  not  be  required 
if  respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  demonstrating  that  the  product 
or  service  in  question  is  effective 
without  dieting  and/or  exercise.  . 

m 

It  is  further  ordered.  That  respondent, 
an  individual  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale,  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  Making  any  representation,  directly 
or  by  implication,  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  food,  drug  or  device,  as  those 
terms  are  defined  in  section  15  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C  55,  unless  at  the  time  of  making 
the  representation  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representation. 

B.  Making  any  representation,  directly 
or  by  implication,  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  product  or  service  (other  than  a 


product  or  service  covered  under 
subpart  III.A  above),  unless  at  the  time 
of  making  the  representation  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  uach  such  representation. 

IV 

It  is  further  ordered.  That  respondent, 
an  individual,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A.  Using,  publishing,  or  referring  to 
any  endorsement  (as  "endorsement"  is 
defined  in  16  CFR  255(b)),  unless 
respondent  has  good  reason  to  believe 
that  at  the  time  of  such  use,  publication 
or  reference,  the  endorsement  reflects 
the  honest  opinions,  findings,  beliefs  or 
experience  of  the  endorser  and  contains 
no  representation  that  would  be  false  or 
unsubstantiated  if  made  directly  by 
respondent. 

B.  Failing  to  disclose,  clearly  and 
prominently,  a  material  connection, 
where  one  exists,  between  an  endorser 
of  any  product  or  service  and 
respondent.  For  purposes  of  this  Part  IV, 
a  "material  connection"  shall  mean  any 
relationship  between  an  endorser  of  any 
product  or  service  and  any  individual  or 
other  entity  advertising,  promoting, 
offering  for  sale,  selling  or  distributing 
such  product  or  service,  which 
relationship  might  materially  affect  the 
weight  or  credibility  of  the  endorsement 
and  which  relationship  would  not 
reasonably  be  expected  by  consumers. 

C.  Representing,  directly  or  by 
implication,  that  any  endorsement  of  the 
product  or  service  represents  the  typical 
or  ordinary  experience  of  members  of 
the  public  who  use  the  product  or 
service,  unless  the  representation  is 
true. 


It  is  further  ordered.  That  respondent, 
an  individual,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering^ 
for  sale,  sale,  or  distribution  of  any 
product  of  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
creating,  producing,  selling  or 
disseminating: 


A.  Any  commercial  or  other 
advertisements,  for  any  such  product  or 
service  that  misrepresents,  directly  or  by 
implication,  that  it  is  an  independent 
program  and  not  a  paid  advertisement; 

B.  Any  commercial  or  other 
advertisement  for  any  such  product  or 
service  fifteen  (15)  minutes  in  length  or 
longer  or  intended  to  fill  a  broadcasting 
or  cablecasting  time  slot  of  fifteen  (15) 
minutes  in  length  or  longer  that  does  not 
display  visually,  in  a  clear  and 
prominent  manner,  within  the  first  thirty 
(30)  seconds  of  the  commercial  and 
immediately  before  each  presentation  of 
ordering  instructions  for  the  product  or 
service,  the  following  disclosure: 

THE  PROGRAM  YOU  ARE  WATCHING  IS 
A  PAID  ADVERTISEMENT  FOR  [THE 
PRODUCT  OR  SERVICE). 

VI 

//  is  further  ordered.  That,  within 
fifteen  (15)  days  after  the  date  this 
Order  becomes  final,  respondent  shall 
submit  a  truthful  sworn  statement,  in  the 
form  shown  in  Exhibit  A  to  this  Order 
that  shall  reaffirm  and  attest  to  the 
truth,  accuracy,  and  completeness  of 
respondent's  financial  statements  and 
the  related  documents  ("Financial 
Statement")  that  were  dated  July  17. 
1990,  and  previously  submitted  to  the 
Commission. 

It  is  further  ordered,  That  this  Order 
is  expressly  premised  upon  respondent's 
financial  condition  as  represented  in  the 
swoin  Financial  Statement  referenced 
above,  which  contains  material 
information  upon  which  the  Commission 
relied  in  negotiating  and  agreeing  to  the 
lack  of  a  redress  payment  in  this  Order. 
If  the  Commission  determines  that 
respondents  failed  to  file  the  truthful 
sworn  statement  required  by  part  VI  of 
this  Order,  or  failed  to  disclose  any 
asset  materially  misrepresented  the 
value  of  any  asset  or  made  any  other 
material  misrepresentation  or  omission 
in  his  Financial  Statement,  the 
Commission  may  reopen  the  proceeding 
and  take  such  action  as  the  Commission 
deems  appropriate.  Proceedings 
instituted  under  this  Paragraph  are  in 
addition  to  and  not  in  lieu  of  any  other 
remedies  as  may  be  provided  by  law, 
including  any  proceedings  the 
Commission  may  initiate  to  enforce  this 
Order. 

VIII 

//  is  further  ordered.  That  respondent 
shall,  for  a  period  of  five  (5)  years  from 
the  date  of  entry  of  this  Order,  notify  the 
Commission  within  thirty  (30)  days  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  his 
affiliation  with  any  new  business  or 
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employment.  Each  notice  of  affiliation 
with  any  new  business  or  employment 
shall  include  the  respondent's  new 
business  or  employment  shall  include 
the  respondent's  new  business  address 
and  telephone  number,  current  home 
addresSk  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  bis  duties  and  respensibihties.  The 
expiration  of  the  notice  provision  of  this 
Part  VIII  shall  not  affect  any  Other 
obligation  arising  under  this  Order. 

IX 

It  is  further  ordered.  That  for  three  (3) 
years  from  the  date  that  the  practices  to 
which  they  pertain  are  last  employed, 
respondent  shall  maintain  and  upon 
reasonable  request  make  available  to 
the  Federal  Trade  Commission,  at  a 
place  designated  by  Commission  staff 
for  inspection  and  copying: 

A.  All  advertisements  and 
promotional  materials  subject  to  this 
Order: 

B.  All  materials  relied  on  as 
substantiation  for  any  representation 
covered  by  this  Order 

C.  All  test  reports,  studies  or  other 
materials  in  respondent's  possession  or 
control  at  any  time  that  contradict, 
qualify  or  call  into  question  any 
representation  of  respondent  covered  by 
this  Order  or  the  basis  on  which 
respondent  relied  for  such  claim  or 
representation;  and 

D.  All  other  materials  and  records  that 
relate  to  respondent's  compliance  with 
this  Order. 

This  Part  IX  shall  expire  five  (5)  years 
after  the  date  of  entry  of  this  Order. 

//  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report  in  Meriting,  setting  forth  in  detail 
the  manner  and  form  in  which  he  has 
complied  with  this  Order. 

Exhibit  A 

Declaration  of  Richard  Crew 

In  the  mater  of  Richard  Crew,  an 
individual. 

I.  Richard  Crew,  do  hereby  affirm  and 
attest  that  the  financial  statement*  and 
related  documents  dated  }uly  17, 199a 
that  I  submitted  to  the  Federal  Trade 
Commission,  copies  of  which  are 
attached  hereto,  were  truthful  accurate 
and  complete.  I  understand  that  should 
the  Commission  determine  the  value  of 
any  asset  materially  misrepresented  the 
value  of  any  asset  or  made  any  other 
material  misrepresentations,  the 
Commission  may  reopen  this 
proceeding,  initiate  an  enforcement 


proceeding  against  me.  or  take  odier 
appropriate  action. 

I  declare  under  penalty  of  perjury  that 
the  foregoing  is  true  and  correct 

Executed  on . 

1990. 

Richard  Crew 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  concerning  Richard  Crew. 
The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement 

This  matter  concerns  claims  made  for 
the  EuroTrym  Diet  Patch,  a  weight  loss 
product  marketed  by  Am&iro  Sciences 
International.  Inc.  Richard  Crew  was 
president  of  AmEuro  Sciences 
International  Inc. 

The  Diet  Patch  was  advertised  in  a 
pro^am-length  television  commercial 
'The  Michael  Reagan  Show."  The 
commercial  was  produced  and 
distributed  by  Twin  Star  Productions, 
Inc..  a  company  that  recently  entered 
into  a  consent  agreement  with  the 
Commission  as  a  result  In  part  of  its 
role  in  marketing  the  Diet  Patch  (see 
Docket  No.  C-3307.  October  2. 1990). 

The  Commission's  complaint  In  this 
matter  charges  respondent  with 
deceptively  representing  the  efficacy  of 
the  IMet  Patch.  Accordi^  to  the 
complaint  respondent  falsely  claimed 
that  the  Diet  Patch  prevents  feelings  of 
hunger,  enables  users  to  lose  substantial 
amounts  of  weight  and  enables  users  to 
lose  weight  in  a  large  majority  of  cases. 
The  complaint  also  alleges  that 
respondent  falsely  claimed  that 
competent  and  rehable  tests  or  studies 
established  the  efficacy  of  the  Diet 
Patch. 

Further,  the  complaint  alleges  that 
respondent  represented  that  *The 
Michael  Reagan  Show''  was  an 
independent  oonsunier  program  that 
discusses  a  variety  of  topics,  in  fact  the 
complaint  sUeges,  "Tlw  Michael  Reagan 
Show"  was  not  urlndependmt  progiam 
that  discusses  ■  variety  of  tofites. 

The  complaint  also  alleges  that 
respondent  falsely  represented  that 


endorsements  appearing  in  the  Diet 
Patch  commercial  reflect  endorsers' 
honest  oplnioBS  or  experiences,  reflect 
the  typicial  experience  of  members  of  tha 
public  who  have  used  these  products, 
and  were  obtained  from  persons  who 
were  Independent  from  those  marketing 
these  products. 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violations  charged  and  to  prevent 
respondent  from  engaging  in  similar  acts 
and  practices  in  the  future.  Part  I  of  the 
order  prohibits  respondent  from 
disseminating  the  television 
advertisement  known  as  'The  Michael 
Reagan  Show." 

Part  II  of  the  order  prohibits 
respondent  from  making  specified 
representations  regarding  the  efficacy  of 
the  Diet  Patch  or  any  substantially 
similcir  product  Part  II  also  prohibits 
respondent  from  making  specified 
claims  regarding  the  efficacy  of  any 
weight  loss  product  or  service  unless  the 
representation  is  true  and  respondent 
relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
those  representations.  Part  H  also 
requires  respondent  to  disclose  in  any 
advertisement  for  any  weight  control  or 
weight  reduction  product  or  service  that 
dieting  and/or  excercise  is  required  to 
lose  weight  unless  there  is  competent 
and  reliable  scientific  evidence 
demonstrating  otherwise. 

Part  in  of  the  order  prohibits 
respondent  from  making  representations 
about  the  performance,  benefits, 
efficacy  or  safety  of  any  food,  drug  or 
device  without  competent  and  reliable 
scientific  evidence  for  the 
representations.  Part  lU  of  the  order  also 
prohibits  respondent  from  making  any 
representations  about  the  performance, 
benefits,  efficacy  or  safety  of  any 
product  «%rithout  a  reasonable  basis  for 
the  representations. 

Part  IV  of  the  order  prohibits 
respondent  from  using  any  endorsement 
without  having  reason  to  beUeve  that  it 
reflects  the  honest  opinion,  finding, 
belief  or  experience  of  the  endorser  and 
contains  no  representation  that  would 
be  false  or  unsubstantiated  if  made 
directly  by  respondent  Part  IV  also 
requires  respondent  to  disclose  material 
connections  between  an  endorser  and 
the  respondmt  and  prohibits  respondent 
from  misrepresenting  the  typicality  of 
any  endorsement 

Part  V  of  the  order  prohibits 
respondent  from  creating,  producing 
selling  or  disseminating  any 
advertisement  that  misrepresents  that  k 
is  an  independent  program  and  not  e 
paid  advertisement.  Part  V  also  requires 
respondent  te  include.  In  any 
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advertisement  15  minutes  long  or  longer, 
a  disclosure  indicating  that  the  program 
is  a  paid  advertisement.  The  order  sets 
out  the  specific  language  for  the 
disclosure  and  the  times  it  must  appear. 

Parts  VI  and  VII  of  the  order  provide 
the  Commission  the  right  to  reopen  the 
proceeding  if  respondent  made  any 
material  misrepresentations  in  the 
respondent's  sworn  financial  statement 
previously  provided  to  the  Commission. 

Parts  VIII— X  of  the  order  contain 
provisions  relating  to  compliance  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facihtate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  Robert  Francis,  an 
individual. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Robert 
Francis,  an  individual,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated. 

/r  is  hereby  agreed  by  and  between 
Robert  Francis,  an  individual  proceeding 
pro  se,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  is  an 
individual  residing  at  4975  Viceroy 
Street,  Apartment  #204,  Cape  Coral. 
Florida  33904. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  hereby  and 
related  material  pursuant  to  Rule  2.  34  of 
the  Commission's  Rules,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  mpe/^i 


thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  he  has  violated  the  law 
as  alleged  in  the  draft  of  complaint  here 
attached  or  has  engaged  in  any  other 
unlawful  conduct. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Conunission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 

'corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to-order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  rights 
he  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  He  understands 
that  once  the  order  has  been  issued,  he 
will  be  required  to  file  one  or  more 
compliance  reports.  Proposed 
respondent  further  understands  that  he 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 


ORDER 
I 

It  is  ordered.  That  respondent,  an 
individual,  and  respndent's  agent, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  of  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from  selling, 
broadcasting  or  otherwise 
disseminating,  or  assisting  others  to  sell, 
broadcast  or  otherwise  disseminate,  in 
part  or  In  whole  the  30-minute  television 
advertisement  for  the  EuroTrym  Diet  . 

Patch  described  in  the  complaint  and 
sometimes  known  as  "The  Michael 
Reagan  Show." 

II 

/( is  further  ordered,  That  respondent, 
an  individual,  and  respondent's  agent, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  do 
forthwith  cease  and  desist  from:  ^ 

A.  Representing,  directly  or  by 
implication,  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  the  EuroTrym  Diet  Patch 
or  any  other  substantially  similar  weight 
control  or  weight  reduction  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  that: 

(1)  Use  of  such  product  or  service 
prevents  feelings  of  hunger 

(2)  Use  of  such  product  or  service 
enables  users  to  lose  substantial 
amounts  of  weight; 

(3)  Use  of  such  product  or  service 
enables  users  to  lose  weight  in  a  large 
majority  of  cases;  or 

(4)  Any  competent  and  reliable  test  or 
study  establishes  that  such  product  or 
service  promotes  weight  loss. 

For  purposes  of  this  part  II  a 
"substantially  similar  weight  control  or 
weight  reduction  product"  shall  be 
defined  as  any  product  that  is 
advertised  to  cause  or  aid  weight  loss 
through  acupressure,  acupathy  or 
homeopathy  that  uses  a  bandaid  or 
patch  to  apply  a  solution  to  the  skin  or 
that  purportedly  contains  as  its  active 
ingredient  calcarea  carbonica. 

B.  Representing,  directly  or  by 
impUcation.  in  connection  with  the 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale  or 
distribution  of  any  other  product  or 
service  in  or  affecting  commerce,  as 
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"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  that: 

(1)  Use  of  the  product  or  service 
prevents  or  reduces  feelings  of  hunger; 

(2)  Use  of  the  product  or  service 
enables  users  to  lose  substantial 
amounts  of  weight; 

(3)  Use  of  the  product  or  service 
enables  users  to  lose  weight  in  a 
substantial  number  of  cases;  or 

(4)  Any  competent  and  reliable  test  or 
study  establishes  that  use  of  the  product 
or  service  promotes  weight  loss, 
unless  the  representation  is  true  and,  at 
the  time  of  making  the  representation, 
respondent  possesses  and  relies  upon  a 
reasonable  basis  consisting  of 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation.  Competent  and  reliable 
scientific  evidence  shall  mean  for 
purposes  of  this  Order  any  test, 
analysis,  research,  study,  survey  or 
other  evidence  that  has  been  conducted 
and  evaluated  in  an  objective  manner 
by  persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  or  science  to  yield  accurate 
and  reliable  results. 

C.  Failing  to  disclose  cleariy  and 
prominendy  in  any  advertisement  for 
any  weight  control  or  weight  reduction 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  that 
dieting  and/or  exercise  is  required  in 
order  to  lose  weight;  provided,  however, 
that  this  disclosure  shall  not  be  required 
if  respondent  possesses  and  relies  upon 
competent  and  rehable  scientific 
evidence  demonstrating  that  the  product 
or  service  in  question  is  effective 
without  dieting  and/or  exercise. 

Ill 

//  is  further  ordered.  That  respondent, 
an  individual,  and  respondent's  agents, 
representatives  and  err^loyees,  directly 
or  through  any  partnersnip,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale,  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from: 

A.  Making  any  representation,  directly 
or  by  implication,  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  food,  drug  or  device,  as  those 
terms  are  defined  in  section  15  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  55.  unless  at  the  time  of  making 
the  representation  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
the  representation. 


B.  Making  any  representation,  directly 
or  by  implication,  regarding  the 
performance,  benefits,  efficacy  or  safety 
of  any  product  or  service  (other  than  a 
product  or  service  covered  under 
subpart  III.A  above),  unless  at  the  time 
of  making  the  representation  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  each  such  representation. 

IV 

It  is  further  ordered.  That  respondent 
an  individual,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act  do 
forthwith  cease  and  desist  from: 

A.  Using,  publishing,  or  referring  to 
any  endorsement  (as  "endorsement"  is 
defined  In  16  CFR  255(b)),  unless 
respondent  has  good  reason  to  believe 
that  at  the  time  of  such  use,  publication 
or  reference,  the  endorsement  reflects 
the  honest  opinions,  findings,  beliefs  or 
experience  of  the  endorser  and  contains 
no  representation  that  would  be  false  or 
unsubstantiated  if  made  directly  by 
respondent 

B.  Failing  to  disclose,  cleariy  and 
prominently,  a  material  connection, 
where  one  exists,  between  an  endorser 
of  any  product  or  service  and 
respondent  For  purposes  of  this  part  IV, 
a  "material  connection"  shall  mean  any 
relationship  between  an  endorser  of  any 
product  or  service  and  any  individual  or 
other  entity  advertising,  promoting, 
offering  for  sale,  selling  or  distributing 
such  product  or  service,  which 
relationship  might  materially  affect  the 
weight  or  credibility  of  the  endorsement 
and  which  relationship  would  not 
reasonably  be  expected  by  consumers. 

C.  Representing,  directly  or  by 
implicatioa  that  any  endorsement  of  the 
product  or  service  represents  the  typical 
or  ordinary  experiences  of  members  of 
the  public  who  use  the  product  or 
service,  unless  the  representation  is 
true. 


//  is  further  ordered.  That  respondent 
an  individual,  and  respondent's  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale,  or  distribution  of  any 
product  or  service  in  or  affecting 
commerce,  as  "commerce  "  is  defined  in 
the  Federal  Trade  Commission  Act  do 


forthwith  cease  and  desist  from 
creating,  producing,  selling  or 
disseminating: 

A.  Any  commercial  or  other 
advertisement  for  any  such  product  or 
service  that  misrepresents,  directly  or  by 
implication,  that  it  is  an  independent 
program  and  not  a  paid  advertisement: 

B.  Any  conunercial  or  other 
advertisement  for  any  such  product  or 
service  fifteen  (15)  minutes  in  length  or 
longer  or  intended  to  fill  a  broadcasting 
or  cablecasting  time  slot  of  fifteen  (15) 
minutes  in  length  or  longer  that  does  not 
display  visually,  in  a  clear  and 
prominent  manner,  within  the  first  thirty 
(30)  seconds  of  the  commercial  and 
immediately  before  each  presentation  of 
ordering  instructions  for  the  product  or 
service,  the  following  disclosure: 

THE  PROGRAM  YOU  ARE  WA-TCHING  IS 
A  PAID  ADVERTISEMENT  FOR  (THE 
PRODUCT  OR  SERVICE). 

VI 

//  is  further  ordered,  That  within 
fifteen  (15)  days  after  the  date  this 
Order  becomes  final,  respondent  shall 
submit  a  truthful  sworn  statement  in  the 
form  shown  in  Exhibit  A  to  this  Order 
that  shall  reaffirm  and  attest  to  the 
truth,  accuracy,  and  completeness  of 
respondent's  financial  statements  and 
the  related  documents  ("Financial 
Statement")  that  were  dated  June  28. 
199a  and  previously  submitted  to  the 
Commission. 

VII 

//  is  further  ordered.  That  this  Order 
is  expressly  premised  upon  respondent's 
financial  condition  as  represented  in  the 
sworn  Financial  Statement  referenced 
above,  which  contains  material 
Information  upon  which  the  Commission 
relied  in  negotiating  and  agreeing  to  the 
lack  of  a  redress  payment  in  this  Order. 
If  the  Commission  determines  that 
respondent  failed  to  file  the  truthful 
sworn  statement  required  by  part  VI  of 
this  Order,  or  failed  to  disclose  any 
asset  materially  misrepresented  the 
value  of  any  asset,  or  made  any  other 
material  misrepresentation  or  omission 
in  his  Financial  Statement,  the 
Commission  may  reopen  the  proceeding 
and  take  such  action  as  the  Commission 
deems  appropriate.  Proceedings 
instituted  under  this  paragraph  are  in 
addition  to  and  not  in  lieu  of  any  other 
remedies  as  may  be  provided  by  law, 
including  any  proceedings  the 
Commission  may  initiate  to  enforce  this 
Order. 

VIII 

It  is  further  ordered.  That  respondent 
shall,  for  a  period  of  five  (5)  years  from 
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\he  date  of  entry  of  this  Order,  notify  the 
Commisaion  within  thirty  (30)  days  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  his 
affiliation  with  any  new  business  or 
employment.  Each  notice  of  affiliation 
with  any  new  business  or  employment 
shall  include  the  respondent's  new 
business  address  and  telephone  number, 
cuTent  home  address,  and  a  statement 
describing  the  nature  of  the  business  or 
eniployment  and  his  duties  and 
responsibilities.  The  expiration  of  the 
notice  provision  of  this  part  VIII  shall 
not  affect  any  other  obligation  arising 
under  this  Order. 

IX 

It  is  further  ordered  That  for  three  (3) 
years  from  the  date  that  the  practices  to 
which  they  pertain  are  last  employed, 
respondent  shall  maintain  and  upon 
reasonable  request  make  available  to 
the  Federal  Trade  Commission,  at  a 
place  designated  by  Commission  staff 
for  inspection  and  copying: 

A.  All  advertisements  and 
promotional  materials  subject  to  this 
Order 

B.  All  materials  relied  on  as 
substantiation  for  any  representation 
covered  by  this  Order 

C.  All  test  reports,  studies  or  other 
materials  in  respondent's  possession  or 
control  at  any  time  that  contradict, 
qualify  or  call  into  question  any 
representation  of  respondent  covered  by 
this  Order  or  the  basis  on  which 
respondent  relied  for  such  claim  or 
representation;  and 

D.  All  other  materials  and  records  that 
relate  to  respondent's  compliance  with 
this  Order. 

This  part  IX  shall  expire  five  (5)  years 
after  the  date  of  entry  of  this  Order. 

X 

It  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  he  has 
complied  with  this  Order. 

Exhibit  A 

Declaration  of  Robert  Frands 

In  the  matter  of  Robert  Francis,  an 

individual. 

I.  Robert  Francis,  do  hereby  affirm 
and  attest  that  the  financial  statements 
and  related  documents  dated  June  26. 
1990.  that  1  submitted  to  the  Federal 
Trade  Commission,  copies  of  which  are 
attached  hereto,  were  truthful,  accurate 
and  complete.  I  understand  that  should 
the  commission  determine  that  I  failed 


to  disclose  any  asset,  materially 
misrepresented  the  value  of  any  asset, 
or  made  any  other  material 
misrepresentations,  the  Commission 
may  reopen  this  proceeding,  initiate  an 
enforcement  proceeding  against  me.  or 
take  other  appropriate  action. 

I  declare  under  penalty  of  perjury  that 
the  foregoing  is  true  and  correct. 
Executed  on .  1990. 

Robert  Francis 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  concerning  Robert 
Francis.  The  proposed  consent  order  has 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  commission  will  again  review 
the  agreement  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  from  the  agreement 
and  take  other  appropriate  action,  or 
make  final  the  proposed  order  contained 
in  the  agreement. 

This  matter  concerns  claims  made  for 
the  EuroTrym  Diet  Patch,  a  weight  loss 
product  marketed  by  AmEuro  Sciences 
International.  Inc.  Robert  Francis  was 
vice-president  of  AmEuro  Sciences 
International,  Inc. 

The  Diet  Patch  was  advertised  in  a 
program-length  television  commercial, 
The  Michael  Reagan  Show."  The 
commercial  was  produced  and 
distributed  by  Twin  Star  Productions. 
Inc.,  a  company  that  recently  entered 
into  a  consent  agreement  with  the 
Commission  as  a  result,  in  part,  of  its 
role  in  marketing  the  Diet  Patch  (see 
Docket  No.  C-3307.  October  2. 1990). 

The  Commission's  complaint  in  this 
matter  charges  respondent  with 
deceptively  representing  the  efficacy  of 
the  Diet  Patch.  According  to  the 
complaint,  respondent  falsely  claimed 
that  the  Diet  Patch  prevents  feelings  of 
hunger,  enables  users  to  lose  substantial 
amounts  of  weight,  and  enables  users  to 
lose  weight  in  a  large  majority  of  cases. 
The  complaint  a'oo  alleges  that 
respondeiii  falsely  claimed  that 
competent  and  reliable  tests  or  studies 
established  the  efficacy  of  the  Diet 
Patch. 

Further,  the  complaint  alleges  that 
respondent  represented  that  "The 
Michael  Reagan  Show"  was  an 
independent  consumer  program  that 
discusses  a  variety  of  topics.  In  fact,  the 
complaint  alleges.  'The  Michael  Reagan 


Show"  was  not  an  independent  program 
that  discusses  a  variety  of  topics. 
The  complaint  also  alleges  that 
respondent  falsely  represented  that 
endorsements  appearing  in  the  Diet 
Patch  commercial  reflect  endorsers' 
honest  opinions  or  experiences,  reflect 
the  typical  experience  of  members  of  the 
public  who  have  used  these  products, 
and  were  obtained  from  persons  who 
were  independent  from  those  marketing 
these  products. 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violations  charged  and  to  prevent 
respondent  from  engaging  in  similar  acts 
and  practices  in  the  future.  Part  I  of  the 
order  prohibits  respondent  from 
disseminating  the  television 
advertisement  known  as  "The  Michael 
Reagan  Show." 

Part  II  of  the  order  prohibits 
respondent  from  making  <<pecified 
representations  regardinjj  the  efficacy  of 
the  Diet  Patch  or  any  substantially 
similar  product.  Part  II  also  prohibits 
respondent  from  making  specified 
claims  regarding  the  efficacy  of  any 
weight  loss  product  or  service  unless  the 
representation  is  true  and  respondent 
relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates 
those  representations.  Part  11  also 
requires  respondent  to  disclose  in  any 
advertisement  for  any  weight  control  or 
weight  reduction- product  or  service  that 
dieting  and/or  exercise  is  required  to 
lose  weight,  unless  there  is  competent 
and  reliable  scientific  evidence 
demonstrating  otherwise. 

Part  III  of  the  order  prohibits 
respondent  from  making  representations 
about  the  performance,  benefits, 
efficacy  or  safety  of  any  food,  drug  or 
device  without  competent  and  reliable 
scientific  evidence  for  the 
representations.  Part  III  of  the  order  also 
prohibits  respondent  from  making  any 
representations  about  the  performance, 
benefits,  efficacy  or  safety  of  any 
product  without  a  reasonable  basis  for 
the  representations. 

Part  IV  of  the  order  prohibits 
respondent  from  using  any  endorsement 
without  having  reason  to  believe  that  it 
reflects  the  honest  opinion,  finding, 
belief  or  experience  of  the  endorser  and 
contains  no  representation  that  would 
be  false  or  unsubstantiated  if  made 
directly  by  respondent.  Part  IV  also 
requires  respondent  to  disclose  material 
connections  between  an  endorser  and 
the  respondent  and  prohibits  respondent 
from  misrepresenting  the  typicality  of 
any  endorsement. 

Part  V  of  the  order  prohibits 
respondent  from  creating,  producing, 
selling  or  disseminating  any 
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advertisement  that  misrepresents  that  it 
is  an  independent  program  and  not  a 
paid  advertisement.  Part  V  also  requires 
respondent  to  include,  in  any 
advertisement  15  minutes  long  or  longer, 
a  disclosure  indicating  that  the  program 
is  a  paid  advertisement.  The  order  sets 
out  the  specific  language  for  the 
disclosure  and  the  times  it  must  appear. 

Parts  VI  and  VII  of  the  order  provide 
the  commission  the  right  to  reopen  the 
proceeding  if  respondent  made  any 
material  misrepresentations  in  the 
respondent's  sworn  financial  statement 
previously  provided  to  the  commission. 

Parts  VIII-X  of  the  order  contain 
provisions  relating  to  compliance  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjamin  I.  Bennan. 
Acting  Secretary. 
(FR  Doc.  91-59  Filed  1-2-ffl:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

lBPD-«95-N] 

RIN  0938-AES4 

Medicare  Program;  Medicare 
Economic  index  Update  for  1991 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  updates  the 
Medicare  Economic  Index  (MEI),  which 
is  used  to  calculate  the  prevailing  charge 
levels  that  help  to  determine  reasonable 
charges  for  certain  physician  services 
under  the  Medicare  Supplementary 
Medical  Insurance  (part  B)  program.  As 
mandated  by  section  4105  of  Public  Law 
101-508,  for  physician  services  furnished 
on  or  after  January  1. 1991,  and  before 
January  1, 1992,  the  increase  for  primary 
care  services  will  be  2  percent.  There 
will  be  no  increase  for  all  other 
physician  services. 

EFFECTIVE  DATE:  This  update  applies  to 
services  furnished  on  or  after  January  1, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  'Weintraub  (301)  966-4498. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Provisions 

Payment  under  the  Medicare 
Supplementary  Medical  Insurance  (part 


B)  program  for  certain  physician 
services  is  based  on  a  reasonable  charge 
which,  under  section  1842(b)  of  the 
Social  Security  Act  (the  Act),  may  not 
exceed  the  lowest  of:  (1)  The  physician's 
actual  charge  for  the  service,  (2)  his  or 
her  customary  charge  for  that  service, 
(3)  the  prevailing  charge  of  physicians 
for  similar  services  in  the  locality 
adjusted  for  the  Medicare  Economic 
Index  (MEI).  or  (4)  a  special  reasonable 
charge  limit  that  applies  if  HCFA 
determines  that  applying  the  above 
criteria  to  a  particular  service  or 
category  of  services  would  result  in 
grossly  excessive  charges.  (When  the 
use  of  the  customary  and  prevailing 
charges  results  in  a  payment  that  is 
grossly  deficient,  a  higher  reasonable 
charge  may  be  recognized.)  The 
prevailing  charge  for  a  service,  before 
adjustment  for  the  MEI,  is  calculated  at 
the  75th  percentile  of  physicians' 
customary  charges  for  a  similar  service 
in  the  same  locality.  In  computing 
prevailing  charges,  the  carrier  uses  the 
customary  charges  of  physicians  in  the 
locality  weighted  by  frequency. 

The  basic  methodology  for  the 
calculation  of  the  MEI  is  set  forth  in  42 
CFR  405.  504(a)(3)(i)  and  can  be 
reviewed  in  detail  in  the  September  30, 
1985  notice  (50  FR  39941). 

However,  the  MEI  increase  for  fee 
screen  year  (FSY)  1991  is  mandated  by 
legislation,  specifically,  section  4105  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990  (Pub.  L  101-508.  enacted  on 
November  5. 1990).  The  MEI  increase  for 
FSY  1991  will  be: 

•  For  primary  care  services,  2  percent. 

•  For  all  other  physician  services,  no 
increase. 

This  increase  is  effective  for  the 
twelve-month  period  beginning  Januar>' 
1,1991. 

Section  4042(b)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L.  lOO- 
203)  enacted  a  new  section 
1842(b)(4)(E)(iii)  of  the  Act  to  define 
primary  care  services  as  physician 
services  that  constitute  office  medical 
services,  emergency  department 
services,  home  medical  services,  skilled 
nursing,  intermediate  care  and  long-term 
care  medical  services,  or  nursing  home, 
boarding  home,  domiciliary  or  custodial 
care  medical  services. 

In  addition,  before  the  enactment  of 
Public  Law  100-203.  section 
1842(b)(4)(A)(iv)  of  the  Act  provided 
that  for  payment  purposes,  the 
prevailing  charge  for  physician  services 
furnished  by  a  nonparticipating 
physician  on  or  after  January  1, 1987 
would  be  96  percent  of  the  computed 
MLI  adjusted  prevailing  charge.  As 
amended  by  section  4042(c)(2)  of  Public 
Law  100-203,  the  differential  is  P5 


percent  for  services  furnished  by  a 
nonparticipating  physician  on  or  after 
January  1, 1989. 

II.  Regulatory  Impact  Statement 

This  notice  announces  the  MEI 
charges  prescribed  by  section  1852(b)(4) 
of  the  Act  as  amended  by  section  4042 
of  Public  Law  100-203.  section  6107  (a) 
and  (b)  of  the  Omnibus  Budget 
Reconcihation  Act  of  1989  (Public  Law 
101-239).  and  section  4105  of  Public  Law 
101-508.  We  have  determined,  and  the 
Secretary  certifies,  that  no  analyses  are 
required  under  Executive  Order  12291, 
the  Regulatory  flexibility  Act  (5  U.S.C. 
601  through  612)  or  section  1102(b)  of  the 
Act. 

III.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

The  changes  in  this  notice  do  not 
impose  information  collection 
requirements.  Consequently,  they  need 
not  be  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

B.  Public  Comment  Period 

We  are  not  publishing  this  notice  for 
public  comment  prior  to  its  taking  effect 
since  it  merely  announces  the  rate  of 
change  in  the  MEI  as  required  by 
legislation.  As  noted  above,  the  basic 
methodology  for  the  calculation  of  the 
figures  has  not  changed.  Thus,  we  find  it 
unnecessar>'  to  public  this  document  in 
proposed  form  with  a  prior  comment 
period. 

Authority:  Section  1842(b)(4)  of  the  Social 
Security  Act  (42  U.S.C  1395u(b)  and  42  CFR 
405.504(a)(3)(i)). 

(Catalog  of  Federal  Domestic  Assistance. 
Program  No.  93.774.  Medicare-Supplementary 
Medical  Insurance) 

Dated:  December  16. 1990. 
Gail  R.  WUensky, 

Administrator.  Health  Care  Financing 
Administration. 
|FR  Doc.  91-56  Filed  1-2-91;  8.45  am] 

BIUJMO  COOC  4120-01-M 


Office  of  Human  Development 
Services 

Runaway  and  Homeless  Youtti;  Final 
Priorities  for  Fiscal  Year  1991 

AGENCY:  Office  of  Human  Development 
Sen-ices  (OHDS),  Department  of  Health 
and  Human  Services  (DHHS). 

action:  Notice  of  final  fiscal  year  1991 
Runaway  and  Homeless  Youth  Program 
priorities  for  the  Office  of  Human 
Development  Services.  


. .  .  r 
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wnuuJKf.  The  Runaway  lad  Homeless 
Youth  Act  require*  the  Department  of 
Health  and  Human  Services  (DHHS)  to 
publish  annually  for  public  comment  a 
proposed  plan  specifying  priorities  that 
will  be  utilized  in  making  grants  under 
title  III  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974.  as 
amended.  The  Ttnal  priorities,  as 
presented  below,  take  into  consideration 
the  comments  received  from  the  field  in 
response  to  that  public  notice.  The 
actual  solicitations  of  grant  appHcations 
will  be  published  separately,  at  a  later 
date,  in  the  Federal  Register.  No 
proposals,  concept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 
TOM  FURTHER  INFORMATIOM  CONTACT: 
Carol  J.  Behrer,  Associate 
Commissioner.  Family  and  Youth 
Services  Bureau,  telephone  (202)  245- 
0102. 
•UPVUMCNTARY  WFORMATKMC 

I.  Purpos* 

The  purpose  of  the  Runaway  and 
Homeless  Youth  Act  (the  Act)  is  to 
improve  services  for  and  to  Increase 
knowledge  about  runaway  and 
homeless  youth  and  their  families.  This 
Act  la  administered  by  the  Family  and 
Youth  Services  Bureau  (FYSB)  of  the 
Administration  for  Children.  Youth  and 
Families  (ACYF). 

The  Act  authorizes  financial 
assistance  to  establish  or  strengthen 
community-based  programs  (Basic 
Centers)  designed  to  address  the 
immediate  service  needs  of  runaway 
and  homeless  youth  and  their  families; 
to  fund  a  national  communication 
system-,  to  provide  grants  to  statewide 
and  regional  non-profit  organizations  for 
the  provision  of  training  and  technical 
assistance  to  agencies  ehgible  to 
establish  and  operate  runaway  and 
homeless  youth  centers;  to  make  grants 
for  research,  demonstration,  and  service 
projects;  and  to  provide  informational 
assistance  to  potential  grantees 
interested  to  establishing  runaway  and 
homeless  youth  centers. 

The  Act  also  authorizes  the 
Transitional  Living  Grant  Program  for 
Homeless  Youth  which  provides  shelter 
and  services  to  older  homeless  youth, 
ages  16  through  21,  for  up  to  18  months. 

II.  Background 

The  Family  and  Youth  Services 
Bureau  (FYSB)  is  located  within  the 
Administration  for  Children,  Youth  and 
Families  (ACYF).  Office  of  Human 
Development  Services  (HDS), 
Department  of  Health  and  Human 
Services.  The  Family  and  Youth 
Services  Bureau  is  responsible  for 


administering  the  Runaway  and 
Homeless  Youth  Act  at  the  Federal 
level. 

To  carry  out  the  purposes  of  the  Act. 
ACYF  is  currently  providing  financial 
support  to  339  Basic  Centers  that 
address  the  crisis  needs  of  runaway  and 
homeless  youth  and  their  families  by 
providing  temporary  shelter,  food, 
clothing,  counseling,  and  related 
services.  The  Administration  for 
Children,  Youth  and  Families  also 
supports  coordinated  networks  designed 
to  share  information,  expertise,  and 
resources  among  service  providers;  a 
toll-free  24-hour  hotline  (the  National 
Runaway  Switchboard),  which  serves  as 
a  neutral  channel  of  communication 
between  young  people  and  their  families 
and  as  a  source  of  referrals  to  needed 
services;  and  grants  for  research, 
demonstration,  and  service  projects 
related  to  runaway  and  homeless  youth. 

The  Administration  for  Children, 
Youth  and  Families  also  supports  45 
transitional  hving  projects  across  the 
country.  These  projects  provide  shelter, 
skills  training,  and  support  services  to 
older  homeless  youth  ages  16  through  21. 
The  purpose  of  the  program  is  to  help 
youth  achieve  self-sufficiency  and  avoid 
long-term  dependency  on  social  service. 

III.  Proposed  Priorities,  Commmts,  and 
Final  Priorities 

Section  364  of  the  Act  requires  that  a 
notice  of  final  program  priorities  be 
published  each  year  after  taking  into 
consideration  comments  received  from  a 
public  notice  of  proposed  priorities.  On 
October  3, 1990,  the  Department 
published  a  nobce  of  proposed  priorities 
for  fiscal  year  1991  in  the  Federal 
Register  (55  FR  40443-46)  and  requested 
comments  and  recommendations  from 
the  field.  Comments  on  topics  not 
covered  in  that  notice,  but  which  were 
timely  and  related  to  the  specific  needs 
of  runaway  and  homeless  youth,  were 
also  solicited. 

As  indicated  in  the  earlier  Federal 
Register  notice,  no  acknowledgement  is 
being  made  of  specific  comments.  All 
comments  received  by  the  deadline  have 
been  considered  in  preparing  the  final 
runaway  and  homeless  youth  funding 
priorities. 

One  hundred  forty-five  comments 
from  individuals  and  organizations  were 
received  in  response  to  the  proposed 
priorities  published  in  October.  In 
general,  the  comments  were  supportive 
of  the  proposed  priorities.  However,  in 
response  to  two  proposed  policies — a 
proposal  to  place  all  Basic  Center 
grantees  within  a  given  Slate  in  the 
same  competitive  funding  cycle  and 
proposal  to  provide  systematic  training 
and  technical  assistance  to  service 


providers  through  contracts  as  an 
alternative  to  the  current  system  of 
grants  to  coordinated  Regional 
networks— the  comments  were  either 
mixed  or  largely  non-supportive. 

Based  on  these  public  comments,  the 
Department  will  not  implement,  at  this 
time,  the  proposal  to  place  all  Basic 
Center  grantees  within  a  given  State  in 
the  same  competitive  funding  cycle,  but 
will  further  review  the  advantages  and 
disadvantages  of  such  a  policy. 

Comments  received  were 
overwhelmingly  supportive  of  the 
proposal  to  allow  Basic  Center 
continuation  grantees  (that  Is,  grantees 
entering  the  second  and  third  years  of 
their  three-year  p-oject  periods)  to  apply 
for  expansion  funds.  Given  the  increase 
in  funds  available  this  year  for  Basic 
Center  grants,  ACYF  will  allow  certain 
continuation  grantees  (those  currently 
receiving  Basic  Center  grants  of  less 
than  $75,000  annually)  to  compete  for 
permanent  supplements  to  their  grants. 
The  Administration  for  Children,  Youth 
and  Families  anticipates  that  many  of 
the  current  problems  of  perceived 
inequity  and  unfairness  among  grantees 
and  the  problems  associated  with  a 
given  grant  being  insufficient  to  support 
the  full  range  of  required  Basic  Center 
activities,  will  be  at  least  partially 
alleviated  by  this  policy. 

The  Administration  for  Children. 
Youth  and  Families  has  decided  fur.ner 
that  training  and  technical  assistance  to 
service  providers  will  continue  to  be 
provided  through  grants  rather  than 
through  contracts.  Statewide  and 
Regional  non-profit  agencies  will  be 
eligible  to  apply  for  grants  to  provide 
such  services  through  the  fiscal  year 
1991  HDS  Coordinated  Discretionary 
Funds  Program. 

A  detailed  statement  of  each  final 
program  priority  follows. 

IV.  Annual  Program  Priorities  for  Tiscal 
Year  1991 

A.  Priorities  for  Runaway  and  Homeless 
Youth  Basic  Centers 

Part  A.  section  311  of  the  Act 
authorizes  the  Department  to  make 
grants  to  public  and  private  entities  to 
establish  and  operate  local  runaway 
and  homeless  youth  centers  to  provide 
services  to  deal  primarily  with  the 
immediate  needs  of  runaway  or 
otherwise  homeless  youth  and  their 
families  in  a  manner  which  is  outside 
the  law  enforcement  structure  and  the 
juvenile  justice  system. 

Approximately  360  Basic  Center 
grants,  of  which  one-third  will  be 
competitive  new  awards  and  two-thirds 
will  be  non-competitive  continuation 
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awards,  will  be  funded  during  fiscal 
year  1991  to  support  organizations 
which  provide  services  to  fulfill  the  four 
goals  of  the  Runaway  and  Homeless 
Youth  Program.  These  goals  are  to: 

1.  Alleviate  the  problems  of  runaway 
and  homeless  youth; 

2.  Reunite  youth  with  their  families 
and  encourage  the  resolution  of 
intrafamily  problems  through  counseling 
and  other  services; 

3.  Strengthen  family  relationships  and 
encourage  stable  living  conditions  for 
youth;  and 

4.  Help  youth  decide  upon  a  future 
course  of  action. 

To  attain  these  goals,  community- 
based  centers  that  address  the 
immediate  needs  (e.g..  outreach, 
temporary  shelter,  food,  clothing, 
counseling,  aftercare  and  related 
services)  of  runaway  and  homeless 
youth  and  their  families  will  be 
established  or  strengthened  through  the 
conduct  of  a  competitive  grant  review 
process. 

Funds  for  Basic  Center  grants  are 
allotted  annually  among  the  States  and 
other  qualifying  jurisdictions  on  the 
basis  of  their  relative  population  of 
individuals  who  are  less  than  18  years 
of  age.  For  the  past  several  years,  Basic 
Center  grants  have  been  awarded  for 
three-year  project  periods. 
Approximately  one-third  of  the  grants 
expire  each  year,  requiring  these 
agencies  to  compete  for  new  awards. 
The  remaining  two-thirds  of  the  Basic 
Center  grants  receive  non-competitive 
continuation  awards.  This  practice  will 
be  maintained  during  fiscal  years  1991. 

In  previous  years,  agencies  eligible  to 
receive  continuation  awards  under  the 
Basic  Center  program  have  been 
excluded  from  competing  for  available 
funds  to  permanently  increase  their 
approved  three-year  funding  levels. 
During  fiscal  year  1991,  some 
continuation  grantees  (those  currently 
receiving  grants  of  under  $75,000 
annually)  will  be  allowed  to  compete  for 
supplemental  funds  (expansion  funds)  to 
their  existing  grants  in  all  States  and 
jurisdictions  in  which  competitive  funds 
are  available.  Such  supplemental 
funding  will  be  for  the  purposes  of 
expanding  and/or  strengthening  Basic 
Center  services  to  runaway  and 
homeless  youth  and  their  families. 

Applications  for  competitive  new- 
start  awards  and  for  competitive 
expansion  awards  for  Basic  Centers  will 
be  solicited  through  an  announcement  in 
the  Federal  Register.  This  announcement 
is  scheduled  for  publication  in  January 
1991.  and  will  contain  the  review  criteria 
and  all  required  application  forms, 
Applications  for  non-competitive 
continuation  awards  for  Basic  Centers 


will  not  be  solicited  in  the  Federal 
Register,  but  will  be  handled  by  direct 
communications  between  the  grantees 
and  the  respective  Regional  offices. 

B.  Priorities  for  a  National 
Communicatiop  System 

Part  A,  section  313  of  the  Runaway 
and  Homeless  Youth  Act,  as  amended, 
mandates  support  for  a  national 
communication  system  to  assist 
runaway  and  homeless  youth  in 
communicating  with  their  families  and 
with  service  providers,  and  earmarks 
$750,000  in  fiscal  year  1991  for  this 
purpose.  The  current  grant  for  this 
system,  which  was  awarded  in  1988  to 
Metro-Help,  Inc.,  of  Chicago  to  operate 
the  National  Runaway  Switchboard, 
expires  this  fiscal  year. 

Applications  for  a  new  competitive 
grant  to  provide  the  mandated  services 
will  be  solicited  through  an 
announcement  in  the  Federal  Register. 
The  announcement  is  scheduled  for 
publication  in  January,  1991. 

C.  Priorities  for  Transitional  Living 
Grants 

Part  B,  section  321  of  the  Runaway 
and  Homeless  Youth  Act.  as  amended, 
authorizes  grants  to  establish  and 
operate  transitional  living  projects  for 
homeless  youth.  The  Transitional  Living 
Program  is  structured  to  help  older 
homeless  youth  achieve  self-sufficiency 
and  avoid  long-term  dependency  on 
social  services.  Transitional  living 
projects  provide  shelter,  skills  training, 
and  support  services  to  homeless  youth 
ages  16  through  21. 

Forty-five  transitional  living  grants 
were  awarded  in  September,  1990.  for 
three-year  project  periods  and  15-month 
budget  periods.  Approximately  30 
additional  transitional  living  grant 
awards  are  expected  to  be  made  in 
fiscal  year  1991. 

Applications  for  these  competitive 
new  start  awards  will  be  solicited 
through  an  announcement  in  the  Federal 
Register.  This  announcement  will 
contain  the  review  criteria  and  all 
required  application  forms,  and  is 
scheduled  for  publication  in  March, 
1991. 

D.  Priorities  for  Technical  Assistance 

and  Training  ' 

Both  the  Runaway  and  Homeless 
Youth  Act.  section  314.  and  the  Drug 
Abuse  Prevention  Program  for  Runaway 
and  Homeless  Youth,  seciton  3511  of  the 
Anti-Drug  Abuse  Act  of  1988,  also 
administered  by  ACYF,  authorize 
support  to  nonprofit  organizations  for 
the  purpose  of  providing  training  and 
technical  assistance  to  runaway  and 
homeless  youth  service  providers.  For 


the  past  several  years,  these  general 
services  have  been  provided  through 
coordinated  networking  grantees  in  each 
of  the  ten  Federal  regions.  Each  of  the 
ten  current  grants  will  expire  in  fiscal 
year  1991. 

The  Administration  for  Children. 
Youth  and  Families  anticipates  that 
responsibilities  in  this  area  will  be 
carried  out  by  statewide  or  Regional 
nonprofit  agencies  with  experience  in 
providing  services  to  runaway  and 
homeless  youth.  Competitive  grants  will 
be  awarded  through  the  fiscal  year  1991 
Coordinated  Discretionary  Funds 
Program  of  the  Office  of  Human 
Development  Services.  (See  below, 
section  E(3):  "Enhancing  the  Proficiency 
of  Youth  Service  Workers  and  Runaway 
and  Homeless  Youth  Service 
Providers.") 

E.  Priorities  for  Research. 
Demonstration  and  Ser\'ice  Projects 

Section  315  of  the  Act  authorizes  the 
Department  to  make  grants  to  States, 
localities,  and  private  entities  to  carry- 
out  research,  demonstration,  and  service 
projects  designed  to  increase  knowledge 
concerning,  and  to  improve  services  for, 
runaway  and  homeless  youth.  In  the 
proposed  priorities  published  on 
October  3. 1990.  comments  were 
solicited  regarding  seven  potential 
research,  demonstration,  and  service 
priority  areas.  Although  favorable 
comments  were  received  regarding  each 
of  the  seven  areas,  lack  of  funds  has 
prevented  ACYF  from  extending  support 
to  all  seven  areas.  Accordingly  through 
an  announcement  scheduled  for 
publication  in  the  Federal  Register  in 
February  1991,  the  Coordinated 
Discretionary  Funds  Program  (CDP)  of 
the  Office  of  Human  Development 
Services  will  solicit  proposals  to  carry 
out  projects  in  three  related  priority 
areas,  as  follows; 

(1)  Home-Based  Services — An 
.Mtemative  to  Out-of-Home  Shelter 

This  priority  area  will  focus  on  the 
development  of  home-based 
intervention  models,  including 
mediation,  designed  to  meet  the  needs 
of  at-risk  youth  and  their  families. 
Grantees  will  develop,  demonstrate,  and 
document  innovative  home-based 
models  to  prevent  initial  runaway 
behavior  as  well  as  to  address  runaway 
episodes  once  they  occur. 

It  is  anticipated  that  up  to  four 
projects  will  be  funded  with  project 
periods  up  to  36  months.  The  maximum 
Federal  share  of  a  project  will  not 
exceed  $200,000  per  12-month  budget 
period,  with  a  minimum  matching 
requirement  of  at  least  25  percent  of  the 
annual  project  budget. 
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|2)  Transitional  Living/Independent 
Living  Collaboration 

This  priority  area  will  focus  on  the 
development,  testing,  and  evaluation  of 
models  of  collaboration  between 
transitional  living  and  independent 
living  programs  at  the  Slate  and  local 
levels.  The  transitional  living  projects, 
authorized  under  Part  B  of  the  Runaway 
and  Homeless  Youth  Act.  are  designed 
to  prepare  older  homeless  youth,  ages  16 
through  21.  to  lead  self-sufTicient  lives 
and  to  prevent  long-term  dependency  on 
social  services.  The  independent  living 
projects,  authorized  under  title  IV-E  of 
the  Social  Security  Act  are  designed  to 
assist  youth  ages  18  or  older,  currently 
or  formerly  in  foster  care,  to  make  the 
transition  to  independent  living. 
It  is  anticipated  that  up  to  four 
projects  will  be  funded  with  project 
periods  of  up  to  24  months  and  an  initial 
budget  period  of  17  months.  The 
maximum  Federal  share  of  a  project  will 
be  $2(».000  for  the  entire  24-monlh 
project  period,  with  a  minimum  non- 
Federal  matching  requirement  of  25 
percent  of  the  total  project  costs. 

(3)  Enhancing  the  Proficiency  of  Youth 
Service  Workers  and  Runaway  and 
Homeless  Youth  Service  Providers 

This  priority  are  will  focus  on 
improving  the  capacity  of  public  and 
private  agencies  to  provide  services  to 
runaway  and  homeless  youth  by 
assisting  such  agencies  to  establish  and 
operate  runaway  and  homeless  youth 
centers  and  by  enhancing  the 
proHciency  of  professional  youth  service 
workers.  A  central  responsibility  of  the 
recipients  of  these  grants  will  be  to 
promote  the  collaborative  exchange  of 
professional  knowledge,  skills,  and 
experience  among  the  youth  service 
staff  and  programs  in  the  grantee  areas). 

It  is  anticipated  that  a  sufficient 
number  of  grants  will  be  awarded  to 
provide  services  in  each  of  the  ten 
Federal  Regions.  Project  periods  will  not 
exceed  36  months.  The  maximum 
Federal  share  of  project  costs  will  not 
exceed  $125.0(X)  per  Federal  Region, 
with  a  non-Federal  matching 
requirement  of  at  least  10  percent  of  the 
Federal  share. 

F.  Priorities  for  Evaluation 

Third  party  evaluations  are  important 
means  of  identifying  and  measuring  the 
outcomes  of  Federally-supported 
programs.  Information  from  such 
evaluations  can  be  used  to  improve 
program  quality  and  to  determine 
program  effectiveness.  The  following 
two  evaluation  projects,  to  be  funded 
through  contracts,  are  planned  for  nscal 
year  1991: 

(1)  Evaluation  of  the  Transitional 
Living  program 


The  first  grants  under  the  new 
Transitional  Living  program  were 
awarded  during  fiscal  year  1990.  and  a 
design  for  the  evaluation  of  these 
projects  is  being  developed  The  focus  of 
the  evaluation  v»rill  be  the  effectiveness 
of  the  services  provided  by  the  projects, 
primarily  in  terms  of  client  outcomes. 

(2)  Evaluation  of  Services  provided  by 
Basic  Centers  for  Runaway  and 
Homeless  Youth 

This  project  will  use  a  pretested 
instrument  to  study  approximately  2.000 
youth  who  have  been  served  by  the 
Basic  Centers  funded  under  the 
Runaway  and  Homeless  Youth  Act 
Findings  from  a  project  funded  during 
fiscal  year  1969  indicate  that 
establishing  contact  with  runaway  and 
homeless  youth  is  a  difficult  task.  Under 
this  project  it  is  anticipated  that  a 
national  network  of  center  staff  will  be 
used  to  track  and  contact  individual 
youth  and  to  conduct  follow-up 
interviews.  The  findings  from  the  study 
will  provide  updated  information  on  the 
effectiveness  of  the  services  provided  to 
runaway  and  homeless  youth  and  their 
families  for  use  at  the  Federal  and 
service  provider  levels. 

Applications  for  contracts  to  carry  out 
these  two  evaluations  will  be  solicited 
in  the  Commerce  Business  Daily. 

(Catalog  of  Federal  Domestic  Assistance. 
Program  Number  13  623,  Runaway  and 
Homeless  Youth  Program) 

Dated:  December  24. 1990. 
Wad«  F.  Horn, 

Commissioner,  Adwinislradon  for  Children, 
Youth  avd  Families. 

Approved:  Decemt>er  27. 1990. 
|FR  Doc  91-57  Filed  l-2-«l:  845  amj 
nuMO  coot  4tS0-«1-« 


DEPARTIiEMT  OF  THE  IffTERIOR 

Otfie*  of  TtM  Secretary 

Steering  Committee  (or  the 
"Protecting  Our  National  Parfca" 
Symposium;  Establishment 

This  notice  is  published  in  accordance 
with  section  9(a)(21  of  the  Federal 
Advisory  Committee  Act  (FACA).  5 
U  S.C.  App.  (1988).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  is 
establishing  as  an  Advisory  Committee 
the  Steering  Committee  for  the 
"Protecting  Our  National  Parks" 
Symposium. 

The  Symposium  is  to  be  held  in 
October.  1991  as  a  central  element  of  the 
75th  Aruiiversary  Celebration  of  the 
National  Park  Service.  It  is  being 


undertaken  in  cooperation  with  the 
World  Wildlife  Fund/The  Conservation 
Foundation.  Harvard  University's 
Kennedy  School  of  Government,  and  the 
National  Park  Foundation.  The  Steering 
Committee  will  guide  specific  aspects  of 
the  Symposium,  which  will  focus  on 
National  Park  issues  and  opportunities 
for  improved  park  stewardship.  It  will 
utilize  a  working  group  process  which 
will  engage  prominent  professionals  in 
focusing  on  issues  for  deliberation,  and 
later  distilling  the  recommendations  of 
the  Symposium  into  a  final  report  The 
leaders  of  the  working  groups  will  be 
members  of  the  Steering  Committee, 
which  will  be  chaired  by  the  Deputy 
Regional  Director,  Pacific  Northwest 
Region,  National  Park  Service. 
The  purpose  of  the  Steering 
Committee  is  to  advise  the  Director  of 
the  National  Park  Service.  Its  duties  are 
solely  advisory  and  are  as  stated  above. 
In  carrying  out  its  duties,  the  Steering 
Committee,  or  subcommittee  of  the 
Steering  Committee,  may  seek  the  views 
of  various  citizen  groups  and  members 
of  the  public. 

The  Steering  Committee  wrill  be 
composed  of  the  following  members, 
who  shall  be  appointed  by  the  Director 
of  the  National  Park  Service:  (a)  One 
representative  from  the  World  Wildlife 
Fund/The  Conservation  Foundation:  (b) 
one  representative  from  the  John  F. 
Kennedy  School  of  government  Harvard 
University;  (c)  one  representative  of  the 
National  Park  Foundation:  (d)  the 
Symposium  Program  Subcommittee 
Coordinator  (e)  the  leaders  of  the 
working  groups:  (f)  one  member  of  the 
National  Park  System  Advisory  Board; 
(g)  one  member  designated  by  the 
Secretary  of  the  Interior  and  (h)  four 
National  Park  Service  representatives. 
The  Director  will  make  every  effort  to 
ensure  that  the  Steering  Committee 
refiects  balanced  and  diverse 
perspectives  and  viewpoints  and  that 
working  group  leaders  possess  strong 
academic,  technical  and  professional 
credibility  in  the  specific  topic  areas  to 
be  included  in  the  final  report.  It  is 
presently  anticipated  that  the  committee 
will  be  terminated  two  years  from  the 
date  of  establishment 

The  Steering  Committee  will  function 
solely  as  an  advisory  body,  ancl  in 
compliance  with  provisions  of  FACA. 
The  Charter  will  be  filed  under  the  Act 
fifteen  days  from  the  date  of  publication 
of  this  notice. 

Further  information  regarding  the 
Steering  Committee  may  be  obtained 
from  Mr.  William  J,  Briggle.  Deputy 
Regional  Director.  Pacific  Northwest 
Region.  National  Park  Service.  83  South 
King  Street,  suite  212.  Seattle,  WA  98104 
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(telephone  206-442-48S3).  The 
Certification  of  Establishment  is 
published  below. 

Certification 

I  hereby  certify  that  the  establishment 
as  a  Advisory  Committee  of  the  Steering 
Committee  for  the  "Protecting  Our 
National  Parks"  Symposium  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of  the 
Interior  by  law  by  the  Act  of  August  25, 
1916  (16  U.S.C.  1.  et  seq).  as  amended 
and  supplemented,  and  other  statutes 
relating  to  the  administration  of  the 
National  Park  System. 

Dated:  December  Z7. 1990 
Manuel  Lu)an,  )r.. 
Secretary  of  the  Interior 
jFR  Doc.  91-14  Filed  1-2-91:  8:45  am) 

BILUNO  COOC  4310-10-M 


Bureau  of  Land  Management 

(WY-040-01-4111-08) 

Big  Plney-LaBarge  Area  Coordinated 
Activity  Plan;  Availability  of 
Environmental  Asseasment 

AQCNCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability  of  an 

Environmental  Assessment  (EA)  for  the 

Big  Piney-LaBarge  Area  Coordinated 

Activity  Plan  (CAP). 

summary:  The  BLM  has  prepared  an 
Environmental  Assessment  (EA)  to 
analyze  the  environmental  impacts  from 
six  alternative  Coordinated  Activity 
Plans  for  resource  development 
opportunities  in  the  Big  Piney-LaBarge 
area  ^  •■  southwestern  Wyoming.  The 
atteiiiuiive  Activity  Plans  analyzed 
include  those  recommended  by  the 
Rocky  Mountain  Oil  and  Gas 
Association  (RMOGA)  and  the  Wildlife 
Federation/Sierra  Club.  The  E.\  is  tiered 
to  the  Pinedale  RMP/"JS.  The  EA  will 
aid  in  determining  which  CAP 
Alternative  will  be  selected,  whether  an 
amendment  of  the  Pinedale  RMP  is 
necessary  and  whether  an 
environmental  impact  statement  (EIS) 
must  be  prepared. 
DATES:  The  closing  date  for  public 
comment  on  the  EA  is  Friday,  February 
15, 1991.  The  Decision  Record  is 
scheduled  for  completion  in  April  1991. 
If  the  Pinedale  RMP  must  be  amended,  a 
30-day  protest  period  will  be  provided 
as  required  under  the  planning 
regulations,  43  CFR  parts  1600-1610.  A 
30-day  appeal  period,  per  43  CFK  part  4, 
will  be  provided  prior  to  Implementing 
the  CAP  decision.  A  Governor's 


consistency  review  will  also  be 
provided  before  CAP  implementation 
begins.  Public  meetings  and  other  public 
involvement  activities  during  the 
evaluation  process  will  be  announced  in 
local  media  and  through  mailings  to  the 
public  and  interest  groups. 
ADDRESSES:  A  copy  of  the  CAP  EA  may 
be  obtained  from  the  following  BLM 
offices:  Pinedale  Resource  Area  Office, 
P.O.  Box  788.  Pinedale,  Wyoming  82941; 
Rock  Springs  District  Office,  P.O.  Box 
1869,  Rock  Springs.  Wyoming  82902- 
1869:  and  Wyoming  State  Office,  P.O. 
Box  182&  Cheyenne,  Wyoming  82003.  A 
limited  number  of  copies  of  the 
supporting  Technical  Report  is  also 
available. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  wish  to  be  placed  on  the  mailing 
list  contact  Bill  Daniels.  Chief  Branch  of 
Planning  &  Environmental  Coordination. 
Wyoming  State  Office,  at  the  above 
address  or  phone  (307)  775-6105. 
SUPPLEMENTARY  INFORMATION:  The 
Pinedale  RMP  noted  that  there  could  be 
areas  where  additional  detailed,  site- 
specific  management  plans  for  one  or 
more  land  use  activities  might  be 
needed.  The  CAP  area  which  is 
comprised  of  approximately  197.000 
acres  in  Sublete  and  Lincoln  counties  is 
identified  as  one  of  these  areas  of 
concern  because  of  land  and  resource 
use  conflicts  among  oil  and  gas,  wildlife, 
watershed,  livestock  grazing,  and  water 
quality.  These  conditions  create  a 
complex  management  situation  that 
makes  it  difficult  to  implement  any 
single  resource  management  program 
independently. 

The  alternative  CAPs  would  integrate 
the  management  of  Identified  resource 
program  to  achieve  the  goals  and 
objectives  in  the  Pinedale  RMP  and 
provide  specific  guidance  for)the 
development,  restoration,  reclamation, 
and  abandonment  of  surfacp  disturbing 
activities. 

The  BLM  Pinedale  Resie^urce  Area 
circulated  a  draft  CAPtor  public 
comment  in  MarchW90.  TTie  draft  CAP 
was  based  on  the'Rnedale  RMP  and  on 
input  from  the  public,  governmental 
agencies,  and  user  groups  Including  oil 
and  gas  and  livestock  operators,  and  the 
Wyoming  Game  and  Fish  Department. 

The  EA  analyzes  alternative  solutions 
to  the  issues  raised  in  the  CAP  scoping 
process,  e.g.  implementation  of  oil  and 
gas  infield  development:  wildlife 
seasonal  and  surface  disturbing 
restrictions;  vegetation  manipulation 
treatments  to  improve  wildlife  crucial 
winter  habitat  livestock  grazing 
treatments  to  improve  livestock  and 
wildlife  vetetation  resources; 
socioeconomic  implications;  and 


watershed  condition  and  protection.  The 

EA  also  aniayzes  the  cumulative 

impacts  of  human  activities  in  the  CAP 

area. 

Ray  Brubaker, 

State  Director,  Wyoming. 

|FR  Doa  91-1  Ftled  1-2-91;  8:45  amj 

BiujNa  COOC  nw-TO-m 

Rah  and  WMHfe  Service 

Intent  To  Prepare  a  Supplemental 
Programmatic  Environmental  Impact 
Statement  (SPEIS)  on  Administration 
and  Management  of  the  Federal  Aid  in 
Wildlife  Restoration  Program  and  the 
Federal  Aid  In  Sport  Flah  Restoration 
Program;  Request  for  Comments;  and 
Notification  of  Public  Scoping  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Preparation  of  supplemental 
environmental  impact  statement. 

SUMMARY:  In  197a  the  U.S.  Fish  and 
Wildlife  Service  (Service)  published  a 
programmatic  Environmental  Impact 
Statement  (OS)  on  the  above-referenced 
Federal  Aid  Programs.  Exceeding  the 
planning  horizon  of  the  1978  EIS  and 
changes  in  funding  levels  and  project 
activities,  along  with  widespread  and 
continuing  interest  in  new  initiatives 
since  1978,  necessitate  re-evaluation  of 
the  Federal  Aid  Programs'  effect  on  the 
human  environment  The  Service 
intends  to  prepare  a  SPEIS  for  the 
Federal  Aid  in  Wildlife  Restoration 
Program  and  the  Federal  Aid  in  Sport 
Fish  Restoration  Program  as  amended 
by  the  Deficit  Reduction  Act  of  1984  and 
affected  by  the  (^astal  Wetlands         ~ 
Plarming,  Protection  and  Control  Act 
(Pub.  L.  101-646).  The  area  involved 
includes  all  50  States,  five  Territories, 
and  the  District  of  Columbia.  A  Public 
Scoping  Meeting  will  be  held  in 
Washingtoa  DC.  to  help  define  the 
scope  of  study  for  the  SPEIS.  Written 
comments  are  requested. 
DATES:  The  Public  Scoping  Meeting  will 
be  held  on  February  8. 1991.  at  9  a.m..  in 
the  Ramada  Renaissance  Hotel.  950 
North  Stafford,  Arlington  Virginia.  The 
Hotel  is  located  a  the  Ballston  Metro 
station  at  the  intersection  cf  North 
Stafford  and  Fairfax  Drive.  Persons  with 
disabilities  needing  special 
accommodation  should  contact  the 
Division  of  Federal  Aid.  Fish  and 
Wildlife  Service  at  703/358-2156  by 
February  1, 1991. 

Written  comments  must  be  received 
no  later  than  Februar>'  21. 1991. 
Comments  should  be  addressed  to  the 
follov^ng: 


284 


FMivral  Register  /  Vol.  56.  No.  2  /  Thursday.  January  3.  1991  /  Notices 


ADOWMWr.  Director.  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  1849  C  Street.  NW..  Mail  Stop 
322.  Arlington  Square.  Washington.  DC 
20240. 

TOR  RmTNiR  mramiATiOM  contact: 

Columbus  H.  Brown.  Chief.  Division  of 
Federal  Aid.  or  Thomas  W.  Taylor, 
Wildlife  Biologist.  U.S.  Fish  and  Wildlife 
Service.  Division  of  Federal  Aid,  Mail 
Stop  322.  Arlington  Square,  1849  C 
Street.  NW.  Washington.  DC  2024a 
Telephone:  703/358-2156. 
tUFVinMNTARY  INTORMATION:  In  1978. 
the  U.S.  Fish  and  Wildlife  Service 
published  an  EIS  entitled 
"Environmental  Impact  Statement — 
Operation  of  the  Federal  Aid  in  Sport 
Fish  and  Wildlife  Restoration  Program." 
The  EIS  evaluated  impacts  on  the 
human  environment  resulting  from 
actions  to  be  carried  out  by  the  50 
States.  Guam.  Puerto  Rico,  the  Virgin 
Islands,  the  Northern  Mariana  Islands 
and  American  Samoa  (the  States)  with 
funding  assistance  by  the  Federal  Aid  in 
Wildlife  Restoration  Act,  as  Amended 
(16  U.S.C.  669-6691)  and  the  Federal  Aid 
in  Sport  Fish  Restoration  Act.  as 
amended  (16  U.S.C.  777-777k).  The 
existing  regulations  for  implementing 
these  Acts  are  found  in  50  CFR  part  80. 

Federal  funds  utilized  in  this  program 
are  derived  from  excise  taxes  and  fees 
which  are  levied  on  products  employed 
in  hunting,  fishing,  shooting,  and 
boating.  The  resulting  revenue  is 
allocated  annually  among  the  Slates  In 
conformance  with  statutory  formulae 
based  on  geographic  areas,  population 
and  numbers  of  licensed  hunters  and 
Tishermen,  and  among  the  Territories 
and  Insular  Possessions  listed  above 
based  on  statutory  shares. 

The  States'  average  annual  use  of 
funds  from  these  two  assistance 
programs  during  recent  years  (1965. 1986 
and  1987)  is  summarized  below. 


Fund*  (S1000)  and  perc«t«  e4 

total  axpcndad 

Activity 

WildlH« 

F«Nng& 

ractoration 

tXMtvig 

Huntw 

Education..- 

•23.242 

9% 

Land  AcquMlon... 

15,891 

6% 

3,4€3      2-, 

30.185 

11* 

31,065    20% 

3urv«ysft 

InvMtiQSttons  - . . . 

45.040 

17% 

50.899    36% 

R>i— fch 

28.230 

11% 

82,139    24% 

TMtwical 

Ooid«oc«..._ 

9,773 

4% 

8,725      S% 

Op«rationS 

MMTTtananc* 

87.240 

33% 

10.506      5% 

3.221 

1% 

2.544      2% 

Adnwittriltoo 

22,698 

8% 

8.524      6% 

The  environmental  impacts  produced 
by  these  programs  are  believed  to  be 


primarily  beneficial.  Such  impacts 
include  the  maintenance  of  lands  in  a 
more  or  less  natural  state,  the 
restoration  and  maintenance  of  fish  and 
wildlife  species,  and  providing  for  a 
sustained  program  of  public  recreation 
and  education.  However,  the  execution 
of  these  programs  may  result  in  other 
impacts,  such  as  altering  certain 
habitats  and  animal  propulations. 
flooding  or  burning  certain  vegetation 
areas,  and  effecting  changes  in  local 
economic  activity  by  altering  the  status 
of  availability  of  fish  and  wildlife. 

Many  of  the  fish  and  wildlife  species 
given  management  attention  under  this 
program  are  subject  to  harvest  by 
hunters,  fishermen  and  trappers.  Such 
harvests,  properly  conceived  and 
carried  out,  are  considered  legitimate 
and  biologically  defensible  parts  offish 
and  wildlife  management.  However  this 
activity  is  under  State  jurisdiction  and  is 
performed  by  authority  of  the  State's 
policymaking  body.  Hence,  hunting, 
fishing  and  trapping  are  not  program 
activities  and  will  not  be  addressed  in 
any  analysis. 

Since  their  inception  in  1937  and  1950, 
the  Wildlife  Restoration  and  Sport  Fish 
Restoration  Acts,  respectively,  have 
been  primary  forces  in  the  recovery  of 
numberous  wildlife  and  fish  species. 
During  the  early  years,  managers 
focused  almost  exclusively  on  species  of 
interest  to  hunters  and  fishermen. 
Nevertheless,  these  activities  benefitted 
non-game  species  as  well. 

In  the  period  since  publication  of  the 
existing  EIS.  the  Wildlife  Restoration 
Program  has  undergone  little  substantial 
changes  in  program  direction.  Activities 
have  kept  pace  with  advanced  scientific 
techniques  through  the  years,  and 
revenue  has  grown  from  $67.8  million  in 
1978  to  $126.5  million  in  1989.  There 
were  refinements,  but  no  major  changes 
in  its  administration  during  that  period. 
However,  substantial  changes  have 
occurred  in  the  Sport  Fish  Restoration 
Program  as  a  result  of  the  1984  Wallop- 
Breaux  amendment.  This  amendment 
was  responsible  for  expanding  the  Hst  of 
fishing  equipment  subject  to  the 
manufacturers'  excise  tax  and  the 
capturing  of  gasoline  used  in 
motorboats,  of  import  duties  on  pleasure 
boats,  and  of  interest  earned  by  these 
funds  prior  to  their  allocation.  Hence, 
revenues  under  this  Act  increased  from 
about  $26.3  million  in  1978  to  $186.7 
million  in  1989. 

The  Wallop-Breaux  amendment  also 
expanded  the  range  of  activities 
undertaken  by  the  States.  These  changes 
emphasize  developing  and  upgrading 
boating  access  factilities.  include 
aquatic  education,  and  contain  a 


requirement  to  allocate  funds  for  marine 
sport  fisheries  projects. 

On  July  14. 1989,  the  Service  published 
a  Federal  Register  Notice  advising  of  its 
intention  to  issue  a  revised  and  updated 
EIS  for  the  Federal  Aid  in  Wildlife  and 
Sport  Fish  Restoration  Programs  [54  FR 
29789).  A  revised  notice  was  published 
on  August  28. 1989,  wshich  extended  the 
public  comment  period  by  30  days, 
expanded  and  clarified  the  alternatives 
listed  in  the  previous  notice,  and 
provided  additional  explanation  (54  FR 
35537). 

As  a  result  of  comments  received  in 
response  to  these  notices,  the  Service 
decided  to  prepare  a  supplement  to  the 
1978  EIS.  In  accordance  with  the  Council 
on  Environmental  Quality's  (CEQ's) 
regulations  which  implement  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
SPEIS  will  be  prepared  as  an  entirely 
new  EIS  utilizing  those  portions  of  the 
1978  EIS  which  are  currently  applicable 
and  updating  other  portions  as 
appropriate. 

The  scope  for  the  SPEIS  includes  a 
proposed  action  defined  as  execution  of 
the  Federal  Aid  in  Wildlife  Restoration 
and  Federal  Aid  in  Sport  Fish 
Restoration  Programs  as  envisioned  into 
the  next  century  consistent  with  current 
legislative  mandates  and  policies.  It 
should  be  noted  that  the  proposed 
action  is  not  necessarily  the  Service's 
preferred  alternative.  In  accordance 
with  CEQ  regulations,  the  Service's 
preferred  altemative(8)  will  be 
identified  in  the  draft  SPEIS  (40  CFR 
1502.14(e)). 

It  is  impossible  and  unnecessary  to 
precisely  predict  the  specific  activities 
that  will  occur  within  each  of  the  above 
categories  under  the  Federal  Aid 
Program  Into  the  next  century.  The 
States  are  the  primary  determinants  in 
the  selection  of  these  activities  which 
they  propose  annually  for  approval  by 
the  Service,  it  is  also  Inappropriate  or 
impractical  for  a  programmatic  EIS  to 
evaluate  a  proposed  action  and 
alternatives  at  this  level  of  detail.  The 
precise  locations  in  addition  to  the 
specific  actions  are  unknown  at  this 
time,  precluding  any  meaningful 
analysis  at  the  specific  activity  level.  It 
must  be  recognized  further  that  under 
the  Federal  Aid  Program,  each  project 
when  proposed  for  funding  is  subjected 
to  environmental  analysis  in  compliance 
with  NEPA.  CEQ  regulations,  and 
Department  of  the  Interior  and  the 
Service's  regulations  and  policies. 

Alternatives  under  consideration  for 
evaluation  in  the  SPEIS  include: 

Alternative  #i.  Federal  requirements 
would  mandate  that  at  least  50  percent 
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of  each  year's  WikHife  Restoration 
funds  expended  by  the  State  be  on 
waterfowl  habitat  or  in  pursuit  of  the 
North  American  Waterfowl 
management  Plan,  and  at  least  SO 
percent  of  each  year's  Sport  Fish 
Restoration  funds  expended  by  the  State 
be  on  the  protection,  mainteaance  and 
improvement  of  aquatic  habitats, 
including  water  quality. 

Atlentative  ftz  At  least  SO  percent  of 
each  year's  Wildlife  Restoration  funds 
would  be  expended  on  restoring  and 
enhancing  terrestrial  ecosystems 
without  reference  to  hunted/non-hunted 
status.  At  least  50  percent  oif  each  year's 
Sport  Fish  Restoration  funds  would  be 
expended  on  restoring  and  enhancing 
aquatic  ecosystems. 

Alternative  #J.  All  protects  would  be 
required  to  show  primary  benefits  to 
harvested  species  of  fish  and/or  wildlife 
or  to  sportsmen. 

Allemative  »4.  By  1995.  all  States 
would  be  required  to  have  in  place  a 
comprehensive  plan  or  other  systematic 
process  for  setting  work  priorities 
consistent  with  human  needs  and  the 
status  of  the  resource  base.  Thereafter. 
all  requirements  and  prohibitions  on 
activities  would  be  repealed 
legislatively,  and  the  Federal  role  would 
be  limited  to  allocatmg  funds  and 
monitoring  compliance  with  Federal 
statutes. 

Alternative  #5.  All  limitations  and 
restrictions  in  the  Federal  Aid  Acts  and 
related  regulations  and  policies  would 
be  removed  legislatively  to  permit  the 
States  unimpeded  pursuit  of  their  own 
priorities. 

Alternative  ^te—No  Action 
Alternative.  The  Sport  Fish  and  Wildlife 
Restoration  Programs  would  proceed 
with  "no  change"  from  current 
management  direction  or  level  of 
management  activity.  This  alternative  is 
described  in  CEQ's  "Forty  Most  Asked 
Questions  Concerning  CEQ's  National 
Environmental  Policy  Act  Regulations" 
(46  FR  18028). 

The  evaluation  of  environmental 
consequences  will  be  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4331.  ei 
seq.).  National  Environmental  Policy  Act 
regulations  (40  CFR  parts  1500-1506), 
other  appropriate  Federal  laws  and 
regulations,  and  Service  procedures  for 
compliance  with  those  regulations. 

The  Service  requests  comments  from 
the  public  regarding  this  Notice.  Of 
specific  interest  will  be  comments 
consistent  with  the  scoping  provisioTts  of 
CEQ's  Regulations  ivhtch: 

•  Propose  changes,  deletions,  or 
additions  to  the  above  list  of 
alternatives  and  which  provide 


supporting  reasons  for  their 
coBsideratien  as  well  as  others  that  may 
be  proposed: 

•  Address  the  envirenmental  impacts, 
either  individually  or  cumulatively,  of 
the  proposed  action  or  any  of  the 
alternatives; 

•  Identify  ways  to  mitigate 
anticipated  Impacts  of  the  proposed 
action  and  alternatives; 

•  Identify  significant  issues  that 
should  be  analyzed  in  depth; 

•  Identify  issues  that  are  not 
significant; 

•  Identify  other  environmental  review 
and  consultation  requirements  that 
should  be  considered  In  preparation  of 
the  SPEIS;  and 

•  Identify  other  studies  and 
documentation  that  may  be  available 
that  would  assist  the  Service  in 
preparation  of  the  SPEIS. 

•  Address  whether  changes  in  the 
Wildhfe  Restoration  Program  have  been 
(and  are  anticipated  to  be  into  the  next 
century)  significant  enough  since 
publication  of  ihe  1978  EIS  to  merit  re- 
evaluation  of  the  SPEIS. 

The  public  is  encouraged  to 
participate  in  this  process  by  providing 
comments  on  the  above  or  any  other 
items  related  to  preparation  of  the 
SI^IS.  Comments  will  be  accepted  in 
writing  imtil  February  21. 1991.  at  the 
above  address.  Comments  may  also  be 
provided  verbally  at  the  Public  Scoping 
Meeting  identified  above. 

One  Public  Scoping  Meeting  will  be 
held.  Based  on  comments  received  in 
response  to  earlier  notices,  no 
substantial  support  was  identified  for 
additional  Public  Scoping  Meetings,  nor 
was  it  determined  that  additional  Public 
Scoping  Meetings  would  contribute 
significantly  to  written  comments. 

Sign-in  sheets  will  be  provided  at  the 
entrance  to  the  Public  Scoping  Meeting. 
Participants  are  requested  to  provide 
their  name,  address,  affiliation,  and  to 
indicate  if  they  will  be  presenting 
comments.  Presentations  will  be 
scheduled  In  order  of  sign-in  and  will  be 
limited  to  five  minutes.  Longer 
presentations  should  be  summarized 
and  written  comments  provided. 
Organizations  are  requested  to  select 
one  representative  to  speak  for  the    ■ 
organization. 

A  meeting  with  representatives  from 
the  State  fish  and  wildlife  management 
agencies  is  also  proposed  after  the 
Public  Scoping  Meeting.  At  this  time, 
public  input  will  be  reviewed  to  help^ 
refine  the  scope  for  the  SI^S.  The 
rejMesentatives  wiH  primarily  help  to 
identify  reasonable  and  feasible 
alternatives  and  possible  mitigation 
measures  based  on  thetr  past  experience 
in  implementation  of  the  program. 


It  is  anticipated  that  the  draft  SPEIS 
will  be  made  available  to  the  public  on 
or  about  March  20, 1992.  The  final  SPEIS 
will  be  distributed  on  January  1. 1993. 

Dated  December  27. 1990. 
Richard  N.  SaUk 

Acting  Dfndor.  US.  Fish  and  WiJdlife 
Service. 
I  FR  Doc.  91-4  Filed  1-2-81:  8:45  amj 
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INTERNATIONAL  TRADE 
COMMISSION 

( Imrwtlgaliana  Nos.  731-TA-4t3  and  4S4 

(Preliminary)] 

Certain  Personal  Word  Processors 
From  Japan  and  Singapore 

Determinations 

On  the  basis  of  the  record  *  developed 
m  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  threatened  with  material  injury,  by 
reason  of  imports  from  Japan  of  certain 
personal  word  processors,*  provided  for 
in  subheadings  8489.10.00  and  8473.10.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (previously  under 
items  676.07  and  876.50  of  the  former 
Tariff  Schedules  of  the  United  States), 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Further,  the  Commission  determines 
that  there  is  no  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  iniured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industr>-  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Singapore  of 
certain  personal  word  processors  that 
are  alleged  to  be  sold  in  the  United 
Stat«  at  LTFV. 

Badkground 

On  November  6. 199a  a  petitron  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Smith 
Corona  Corporation,  New  Canaan.  CT. 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
LTFV  imports  of  certain  personal  word 
processors  from  Japan  and  Singapore. 


I  The  record  i(  defined  In  »ec  2(r.;fhl  of  the 
CommtMioiii  Rulei  of  Practice  and  Proc«h)r»  fl9 

cm  vp.nm 

*  Tar  a  compr«hen»iv»  description  of  the 
merchandiae  aubfect  to  thea«  irveatigsliona.  aee. 
e  )j_  Oapartmenl  of  Corr.mewa.  Iniiwtion  r>f 
AnMumping  Duty  Investigation  Personal  Wortf 
Processors  from  fapan.  55  PR  «W2.  titov.  3a  T9B0 
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Accordingly,  effective  November  6. 1990. 
the  Commission  instituted  preliminary 
antidumping  investigations  Nos.  731- 
TA-483  and  484  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Regiister  of  November  14, 1990 
(55  FR  47544).  The  conference  was  held 
in  Washington.  DC,  on  November  28. 
1990,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
December  21. 1990.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2344  (December  1990) 
entitled  "Certain  Personal  Word 
Processors  from  Japan  and  Singapore: 
Determinations  of  the  Commissions  in 
Invfiilifetiofts  No».  731-TA-483  and  484 
(Preliminary)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigations." 

By  order  of  the  Commission. 

Issued:  December  21. 1990. 
Kenneth  R.  M«*oa. 
Secretary. 

|FR  Doc.  91-33  Filed  l-2-«l;  8:45  am] 
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[Inv— Mgettooe  No*.  701-TA-30S  and  306, 
and  731-TA-476  through  482  (PrellmJnary)) 

Steel  Wire  Rope  From  Argentina,  Chile, 
India,  Israel,  Mexico,  the  People's 
ReputMIc  of  China,  Tahvan,  and 
Thailand 

Determinations 

On  the  basis  of  the  record  '  developed 
In  the  subject  investigations,  the 
Commission  determines,*  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  India  of  steel 
wire  rope,*  that  are  alleged  to  be 


subsidized  by  the  Government  of  India. 
The  Commission  also  determine*  that 
there  is  no  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  that  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Israel  of  steel 
wire  rope,  that  are  alleged  to  be 
subsidized  by  the  Government  of  IsraeJ. 

The  Commission  determines,* 
pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b(a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  Argentina,  India, 
Mexico,  the  People's  Republic  of  China, 
Taiwan  and  Thailand  of  steel  wire  rope, 
provided  for  in  subheadings  7312.10.60 
and  7312.10.90  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value  (LTFV).  The 
Commission  also  unanimously 
determines  that  there  is  no  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Chile  of  steel 
wire  rope,  that  are  alleged  to  be  sold  in 
the  United  States  at  LTFV. 

Background        '  • 

On  November  5, 1990,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  The 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufacturers, 
alleging  that  an  industry  in  the  United 
States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  subsidized  imports  from  India, 
Israel,  and  Thailand,  and  by  reason  of 
LTFV  imports  of  steel  wire  rope  from 
Argentina,  Chile,  India,  Mexico,  the 
People's  Republic  of  China,  Taiwan  and 
Thailand.  Accordingly,  effective 
November  5, 1990,  the  Commission 
instituted  preliminary  countervailing 
duty  investigations  Nos.  701-TA-305 
and  306,  and  preliminary  antidumping 
invesUgations  Nos.  731-TA-476-482.* 


'  The  record  ii  defined  In  sec.  207.2(h)  of  the 
CommiMioni  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 

■  Vice  Chairman  Bninsdale  dissenting. 

»  The  Imported  steel  wire  rope  covered  by  these 
investigations  consists  of  ropes,  cables  and  cordage, 
of  Iron  or  steel,  other  than  stranded  wire,  not  fitted 
with  fittings  or  made  into  articles,  and  not  made  of 
brass  plated  wire.  Such  steel  wire  rope  is  provided 
for  in  subheadings  7312.10.60  and  7312.iago  of  the 
Hannonized  Tariff  Schedule  of  the  United  Stales 


Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  16. 1990 
(55  FR  11917).  The  conference  was  held 
in  Washington,  DC,  on  November  27, 
1990,  and  all  persons  who  timely 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
December  20, 1990.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  2343  (December  1990), 
entitled  "Steel  wire  rope  from 
Argentina,  Chile.  India.  Israel,  Mexico, 
the  People's  Republic  of  China,  Taiwan 
and  Thailand:  Determinations  of  the 
Commission  in  Investigations  Nos.  701- 
TA-305  and  306,  and  731-TA-476-482 
(Preliminary)  Under  the  Tariff  Act  of 
1930,  Together  With  the  Information 
Obtained  in  the  Investigations." 
By  Order  of  the  Commission, 
Issued:  December  24. 1990. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc  91-34  Filed  1-2-91:  8:45  am] 
BlUJNa  COM  702IH»-«I 


(332-299  Supplement] 

United  States-Canada  Free-Trade 
Agreement;  Probable  Economic  Effect 
on  U.S.  Industries  and  Consumers  of 
Immediate  Elimination  of  U.S.  Tariffs 
on  Certain  Articles  From  Canada 
(Second  Annual  Report— Supplement) 

agency:  United  States  International 
Trade  Commission. 
action:  Notice  of  additional  articles 
under  consideration  and  request  for 
comments.  


(HTS)  (previously  in  items  642.14  and  M2.16  of  the 
former  Tariff  Schedules  of  the  United  Slates 
(TSUS)). 

•  The  Commissions  notice  of  institution  was 
amended  to  remove  reference  to  countervailing  duty 
Investigation  No  303-TA-21  involving  Thailand  (58 
FR  52108.  December  19.  1980).  Effective  July  1. 1990, 
imports  from  Thailand  of  steel  wire  rope  are  no 
longer  duty  free  under  GSP,  and  therefore,  are  no 
longer  entitled  to  an  injury  determination  under 
section  303  of  the  Act  (19  U.S.C  1303). 


SUMMARY:  Following  receipt  on 
December  14, 1990,  of  a  supplemental 
request  for  advice  from  the  U.S.  Trade 
Representative  (USTR).  the  Commission 
amended  the  scope  of  its  investigation 
No.  332-299  and  will  provide  advice  to 
the  President,  with  respect  to  each  of  the 
15  additional  articles  listed  in  the  notice 
published  by  the  USTR  in  the  Federal 
Register  of  December  17. 1990  (55  FR 
51780),  of  its  judgment  as  to  the 
probable  economic  effect  of  the 
immediate  elimination  of  the  U.S.  tariff, 
under  the  United  States-Canada  Free- 
Trade  Agreement  (FTA),  on  domestic 
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industries  producing  like  or  direct 
competitive  articles  and  on  consumers. 
The  Commission  will  provide  the  advice 
on  the  additional  articles  by  February 
27, 1991. 

EFFECTIVE  DATE:  December  21. 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Project  Leader,  Laura  V.  Rodriguez- 
Archila  (202-252-1486),  General 
Manufactures  Division,  Office  of 
Industries,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20438.  For  information 
on  legal  aspects  of  the  investigation, 
contact  William  Gearhart  of  the 
Commission's  Office  of  General  Counsel 
(202-252-1091).  The  media  should 
contact  Lisbeth  Godley.  Acting  Director, 
Ofrice  of  Public  Affairs  (202-252-1822). 
Hearing  impaired  persons  can  obtain 
information  on  the  study  by  contacting 
our  TDD  terminal  on  (202-252-1810). 

Background 

The  USTR  requested  advice  on 
articles  covered  by  15  subheadings  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  that  are  in  addition 
to  the  several  hundred  articles  for  which 
it  requested  similar  advice  in  a  letter 
received  by  the  Commission  on  October 
15, 1990.  The  latter  articles  are  listed  in 
Annex  1  (and  supplement)  of  a  notice 
issued  by  the  USTR  and  published  in  the 
Federal  Register  of  October  5, 1990  (55 
FR  40964).  In  response  to  that  USTR 
request,  the  Commission  instituted 
investigation  No.  332-299  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g))  to  advise  the  President,  with 
respect  to  each  dutiable  article  listed  in 
Annex  1  (and  supplement),  of  its 
judgment  as  to  the  probable  e^ect  of  the 
immediate  elimination  of  the  U.S.  tariff, 
under  the  FTA,  on  domestic  industries 
producing  like  or  directly  competitive 
articles,  and  on  consumers.  Notice  of 
institution  of  the  investigation  was 
published  in  the  Federal  Register  of 
November  8, 1990  (55  FR  47014). 

The  15  additional  articles  for  which 
the  USTR  requests  that  the  Commission 
provide  advice  are  as  follows — 


Aitide 


Article 

US.  HTS 
tubheetMng 

Ungonbemes  (partndgebemes), 

0611  90  80(pt) 

frozen. 

Cottonseed  oil,  cmde      

151221  00 

Cottonseed    oil.     other    than 

151229.00 

crude 

Bitumen _ _ _„ 

271490.00 

Sodium    metasiricates,    anhy- 

2839.1 1.00{p<) 

drotis 

Hexani>ettTylene    diamine,    not 

2921.22  50<pt) 

derived  tro«n  a<kpK  aocte. 

Indomethaoo  peHeta , 

3003.90  OC(p() 

Ugnm „..J 

3813  90.50(pt) 

US.  HTS 
•ubheadkig 


3919.ia20(pQ 


392a41.00ifl0 


S603.00* 


Poly>^ny1  chlorite  adQabandlho. 

used  to  cover  eiyoaed  pai%- 

cteto*rd  ed9e«. 
Polyvinyl  cMorida  edgebandlng. 

used  to  cover  exposed  parti- 

deboard  edges. 
Nonwovena,  wtieiher  or  notim- 

pregnatsd,  coated,  cowared 

or  laminated. 
Machme-tutted,    rut)t)er-t>acked  I  5703.20.20(pq 

floor  mats.  ' 

Cat  litter 1  8815.99.40(pf) 

I 

■  Consists  o<  3  subheadings. 

The  FTA  which  entered  into  force  on 
January  1, 1989,  provides  that  all 
prtxiocts  of  Canada  imported  into  the 
United  States  and  all  products  of  the 
United  States  imported  into  Canada  are 
to  be  free  of  duty  by  January  1, 1998.  In 
the  United  States,  the  ITA  was 
approved  and  implemented  by  the 
United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
(19  U.S.C.  2112  note). 

Article  401(5)  of  the  FTA  provides  that 
at  the  request  of  either  government,  the 
two  governments  are  to  undertake 
consultation  to  consider  agreeing  to 
accelerate  the  elimination  of  the  duties 
on  specific  products  in  the  schedule  of 
each  government  Section  201(b)  of  the 
FTA  Implementation  Act  grants  the 
President,  subject  to  certain 
requirements,  the  authority  to  proclaim 
any  such  agreed  acceleration  of 
elimination  of  a  U.S.  duty.  As  required 
by  section  103(a)(1)(B)  of  the  FTA 
Implementation  Act.  the  USTR 
requested  that  the  Commission  provide 
the  probable  economic  effect  advice. 

Written  Submissions 

Interested  parties  are  invited  to 
submit  written  statements  concerning 
the  probable  economic  effect  of 
immediate  elimination  of  the  U.S.  tariffs 
on  imports  from  Canada  of  the  15 
articles  added  to  the  list  of  articles  that 
may  be  considered  by  the  USTR  and  the 
Government  of  Canada  for  negotiations 
on  accelerated  tariff  elimination. 
Written  statements  should  be  received 
by  the  close  of  business  on  January  18, 
1991.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submission  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 


persons.  All  submissions  should  be 
addreAsed  to  the  Secretary  at  the 
Commission's  office  in  Washington.  DC 

Public  Hearing 

A  public  hearing  in  connection  with 
this  investigation  is  currently  scheduled 
to  begin  at  9:30  a.m.  on  January  30. 1991. 
at  the  U.S.  International  Trade 
Commission  Building.  500  E  Street.  SW„ 
Washington.  DC  All  persons  have  the 
right  to  appear  by  counsel  or  in  person, 
to  present  information,  and  to  be  heard. 
Requests  to  appeal  at  the  hearing  should 
be  filed  in  writing  with  the  Secretary, 
United  States  International  Trade 
Commission,  at  the  Commission's  office 
in  Washington,  D.C.,  not  later  than  the 
close  of  business  (5:15  p.m.)  on  January 
18. 1991.  The  deadline  for  filing 
prehearing  briefs  (original  and  copies)  is 
January  18, 1991.  The  deadline  for  filing 
post  hearing  briefs  is  the  close  of 
business  on  February  4. 1991.  in  the 
event  that  no  requests  to  appear  at  the 
hearing  are  received  by  tiie  close  of 
business  on  January  18,  the  hearing  will 
be  cancelled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  should  call  the 
Secretary  of  the  Commission  (202-252- 
1808)  after  January  18  to  determine 
whether  the  hearing  will  be  held. 

By  order  of  the  Commission. 

Issued  December  27, 1990. 
Keanetk  R.  Maaoo. 
Secretary. 

[FR  Doc.  «l-32  Filed  1-2-91:  8  45  am| 
BHXMOcooe  n»-03-m 


INTERSTATE  COIMMERCE 
COMMISSION 

[Finance  Docket  No.  317731 

The  Mahonir>g  Valley  RaHway  Co.— 
Trackage  Rights  Exemption- 
Consolidated  Rail  Corp.;  Exemption 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  The  Mahoning  Valley 
Railway  Company  (MVRY)  between 
approximately  mileposl  59.5  and 
approximately  milepost  61  4  in  Conrail's 
Hazelton  Yard,  'Youngstown,  OH, 
including  the  Youngstown  Secondary 
Track,  the  Graham  Running  Track,  and 
all  sidings,  yard  tracks,  and  industrial 
lead  tracks  connecting  thereto  as  may 
be  necessary  to  afford  MVRY  an  access 
route  between  the  welded  and  seamless 
mills  of  LTV  Steel  Tubular  Products 
Company,  Inc.  The  trackage  rights  were 
to  become  effeciive  on  December  21. 
1990. 
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Thj«  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Suzanne 
M.  Te  Beau.  Esq.,  suite  800, 1350  New 
York  Avenue,  NW..  Washington,  DC 
20005-4797. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  I.CC. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc.— Lease  and  Operate.  360 
I.CC.  653  (1980). 

Dated:  December  26. 1990. 

By  the  Commission,  Joseph  H.  Deltmar. 
Acting  Director,  Office  of  Proceedings. 
Sidney  L  Stiickknd.  |r.. 
Secretory. 
[FR  Doc.  ffl-12  Filed  1-2-91;  8:45  am| 
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or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

Decided:  December  21. 1990. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Phillips,  Commissioners  Simmons, 
Emmett,  and  McDonald.  Commissioner 
Emmett  did  not  participate  in  the  disposition 
of  this  proceeding. 
Sidney  L  Strickland,  |r., 
Secretary. 
(FR  Doa  91-45  Filed  1-2-91;  8:45  am) 

BlUJNa  COOC  r03S-«1-M 


[Fmanc*  Docfctt  No.  31797] 

Souttwail  Corporation— Acquisition 
Exemption— BrooktH)  Company,  Inc. 
Una  Between  Brookwood  and  Holt,  AL 

AQENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343,  et  seq..  the  purchase  of  SouthRail 
Corporation  from  Brookho  Company, 
Inc..  of  a  19.1-mile  line  of  railroad 
between  Brookwood  and  Holt  in 
Tuscaloosa  County,  AL,  subject  to 
standard  labor  protective  conditions. 
DATES:  This  exemption  will  be  effective 
on  February  2. 1991,  Petitions  for  stay 
must  be  filed  by  January  18, 1991. 
Petitions  for  reconsideration  must  be 
filed  by  January  28, 1991. 
AOoncsSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31797  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

(2)  Petitioner's  representative: 
Stephen  W.  McVearry.  Weiner, 
McCaffrey,  Brodsky,  Kaplan  &  Levin, 
P.C,  Suite  800, 1350  New  York  Avenue, 
NW..  Washington.  DC  20005-4797. 
FOn  FURTHCII  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721), 
SUPn^MCNTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notlc*  (90-109)1 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting. 


meeting  be  held  on  this  date  to 
accommodate  the  scheduling  priorities 
of  the  participants.  Visitors  will  be 
requested  to  sign  a  visitor's  register. 
Type  of  meeting:  Open. 

Agenda 

January  30, 1991  ^   " 

8:30  a.m. — Opening  Remarks. 

9  a.m. — Discussion:  Recommendations 
of  the  Advisory  Committee  on  the 
Future  of  the  United  States  Space 
Program. 

1  p.m.— NASA  Education  Programs. 

2:30  a.m.— Adjourn. 

Dated:  December  2a  1990. 
fohn  W.  Gaff, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  91-26  Filed  1-2-91:  8:45  am) 
WLUNQ  CODE  7S10-41-M 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92^63.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  announces  a  forthcoming 
meeting  of  the  NASA  Advisory  Council 
(NAC). 

dates:  January  30. 1991.  8:30  a.m.  to  2:30 
p.m. 

addresses:  National  Aeronautics  and 
Space  Administration,  room  7002, 
Federal  Office  Building  6,  400  Maryland 
Avenue  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sylvia  D.  Fries.  Code  ADA-2, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-8766. 

SUPPtEMENTARY  INFORMATION:  The 
NAC  was  established  as  an 
interdisciplinary  group  to  advise  senior 
management  on  the  full  range  of 
NASA's  programs,  policies,  and  plans. 
The  Council  is  chaired  by  Mr.  Caleb  B. 
Hurtt  and  is  composed  of  25  members. 
Standing  committees  containing 
additional  members  report  to  the 
Council  and  provide  advice  in  the 
substantive  areas  of  aeronautics, 
aerospace  medicine,  space  science  and 
applications,  space  systems  and 
technology,  space  station,  commercial 
programs,  and  history,  as  they  relate  to 
NASA's  activities. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  50  persons 
including  Council  members  and  other 
participants.  It  is  imperative  that  the 


[Notice  (90-1 10)1 

NASA  Advisory  Council  (NAC), 
Commercial  Programs  Advisory 
Committee;  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC,  Commercial  Programs  Advisory 
Committee. 

DATES:  January  29. 1991.  8:30  a.m.  to  3 
p.m. 

ADDRESSES:  Nassau  Bay  Hilton  Hotel, 
Marina  Suite,  3000  NASA  Road  1, 
Houston.  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT 
Dr.  Barbara  Stone,  Office  of  Commercial 
Programs.  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  703/271-5500. 
SUPPLEMENTARY  INFORMATION:  The 
Commercial  Programs  Advisory 
Committee  is  concerned  with  the  overall 
NASA  program  supporting  the 
commercial  development  of  space,  both 
relevant  policies  and  program  scope  and 
content,  "The  Committee  is  chaired  by 
Mr.  James  K.  Baker  and  is  currently 
composed  of  14  members. 

The  meeting  will  be  closed  to  the 
public  from  2:30  p.m.  to  3  p.m.  for  a 
discussion  of  the  qualifications  of 
additional  candidates  for  membership. 
Such  a  discussion  would  invade  the 
privacy  of  the  candidates  and  other 
individuals  involved.  Since  this 
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discussion  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(6),  it 
has  been  determined  that  the  meeting  be 
closed  to  the  public  for  this  period  of 
time.  Prior  to  the  closed  session,  the 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room,  which 
is  approximately  40  persons  including 
the  Committee  members  and  other 
participants. 

Type  of  meeting:  Open — except  for  a 
closed  session  as  noted  in  the  agenda 
below. 

Agenda 

January  29, 1991 

8:30  a.m. — Welcome. 

8:40  a.m. — Chairman's  Opening 
Remarks/Introduction  of  the  Members. 

8:55  a.m. — Commercial  Programs 
Update. 

10:30  a.m. — Space  Vacuum  Epitaxy 
Center  Presentation. 

1  p.m. — Planning/Organization  for 
1991  Activities. 

2:30  p.m. — Closed  Session. 

3  p.m. — Adjourn. 

Dated:  December  27, 1990. 
John  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  91-27  Filed  1-2-91:  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (.NEW)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35), 


DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
February  4, 1991. 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place.  NW.,  room  3002, 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C.  Doyle, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  room 
203, 1100  Pennsylvania  Avenue,  N'W,, 
Washington,  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Anne  C.  Doyle,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  extension  of  a 
currently  approved  collection  of 
information.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report  (4)  what  the  form  will 
be  used  for,  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  Arts  Administration  Fellows 
Program  FY  1992  Guidelines. 

Frequency  of  Collection:  Possible 
three  times  per  year. 

Respondents:  Individuals  or 
hourseholds. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  arts  administrators,  individual 
artists,  and  graduate  students  who  apply 
for  the  Arts  Administration  Fellows 
Program. 

Estimated  Number  of  Respondents: 
350. 

A  verage  Burden  Hours  per  Response: 
4. 


Total  Estimated  Burden:  1.350. 
Anne  C.  Doyle. 

Administrative Senices  Division.  Nationnl 

Endowment  for  the  .^rti, 

|FR  Doc.  91-13  Filed  1-2-91;  845  am] 

BILLING  CODE  7S37-01-4I 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

l^oposed  Information  Collection 
Submitted  to  0MB  for  Gearance 

agency:  Office  of  Personnel 

Management. 

action:  Notice  of  proposed  information 

collection;  correction. 

SUMMARY:  The  Office  of  Personnel 
Management  published  a  notice  of 
proposed  information  collections  on 
November  15, 1990,  55  FR  47819.  This 
correction  includes  two  pages  that  were 
inadvertently  omitted  from  the  survey 
documents  found  in  the  published 
notice.  It  also  extends  the  comment 
period  for  the  original  notice. 
DATES:  The  comment  penod  for  the 
original  notice  is  being  extended  until 
januarj'  14,  1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Donald  Paquin  (202)  606-2848, 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1990,  the  Office  of 
Personnel  Management  published  a 
notice  of  proposed  information 
collections  submitted  to  the  Office  of 
Management  and  Budget  for  clearance. 
The  request  for  expedited  clearance 
involved  two  new  information 
collections:  .Nonforeign  Area  Cost-of- 
Living  Allowance  Background  Survey 
and  .Nonforeign  Area  Cost-of-Living 
Allowance  Price  Surxey  Two 
information  collections  were  involved, 
one  having  one  page  and  the  other 
having  three  pages.  Two  pages  were 
inadvertently  omitted  from  the  Federal 
Register  notice.  This  correction  contains 
the  two  missing  pages. 
U.S.  Office  of  Personnel  Management 
Constance  Berr>'  Nen-man. 
Director. 

BILUNO  COOC  U2S-01-M 
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Survey  D»te: 


Survey  Item: 
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Nonionlgn  Ana  Cost-of  LMng 
Price  Information  CoUecUon 
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Nonforeign  Area  Cost-of-LMng 
Housing  Component  -  Rental  Information  CollecOon 
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Date: 


j       Corr.plex 
Address 

Phone  # 

Rental 
Type 

Bedroom 
Count 

Monthly 
Rent 

Total 

Room 

Count 

Square 
Feet 

Security 
Deposit 

Util- 
ities 

Monthly 
Heating 
Cost 

Amenities 

Restric- 
tions 

Total 

Units 

Other    1 







■ 



.—»——-  ■■■- 

I—-  ■ 





o 

D. 
O 

90 

a 

OB 


< 

y 
P 

2 

o 


0) 

C 

3 
C 
S: 


CO 


Z 

o 

o' 

n 

CD 


FR  Doc  91^  Piled  1-2-Pl;  8:45  am] 
BILLING  CODE  S32S-01-C 


^9 

CD 


r 


292 


Fedaral  Register  /  Vol.  56.  No.  2  /  Thuraday.  |anuary  3.  1991  /  Notices 


OFFICE  OF  THE  UNrTED  STATES 
TRADE  REPRESEWTATTVE 

(Docket  Na  30 1-aai 

InltUtlon  of  Section  302  Investigation; 
Thailand  Copyright  Enforcement 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice  of  initiation  of  an 
investigation  under  section  302(a)  of  the 
Trade  Act  of  1974,  as  amended,  request 
for  written  comments. 


summary:  Pursuant  to  19  U.S.C.  2412(a), 
the  United  States  Trade  Representative 
tUSTR)  has  determined  to  initiate  an 
fnvestigation  of  the  Royal  Thai 
Government's  policies  and  practices 
with  respect  to  the  enforcement  of 
copyright  in  that  country.  USTR  invites 
written  comment*  on  these  policies  and 
practices. 

EFFlcnvi  OATC  December  21, 1990. 
FOR  FURTHEH  INFORMATION  CONTACT 
Peter  Collins,  Director  for  Southeast 
Asian  Affairs  (202)  395-6813,  or 
Catherine  Field,  Associate  General 
Counsel  (202)  395-3432.  Office  of  the 
U.S.  Trade  Representative,  600  irth 
Street  NW.,  Washington,  DC.  20506. 
SUPPLEMENTARY  MFORMATION:  On 
November  15, 1990,  the  International 
Intellectual  Property  Alliance  (IIPA), 
Motion  Picture  Export  Association  of 
America,  Inc.  (MPEAA),  and  the 
Recording  Industry  Association  of 
America  (RIAA)  filed  a  petition  under 
section  302(a)  of  the  Trade  Act  of  1974, 
as  amended,  19  U.S.C.  2412(a),  alleging 
that  the  acts,  policies  and  practices  of 
the  Royal  Thai  Government  deny  or 
limit  their  members'  fair  and  equitable 
opportunities  to  maritet  their  products  in 
Thailand,  deny  them  opportunities  to 
establish  enterprises  to  distribute  their 
products  in  Thailand  and  fail  to  provide 
adequate  and  effective  protection  of 
their  intellectual  property  rights. 
Specifically,  the  petition  alleges  that 
these  adverse  effects  flow  from 
Thailand's  failure  to  enforce, 
adequately,  its  laws  prohibiting  the 
piracy  of  copyrighted  works. 

The  petition  further  alleges  that 
Thailand's  acts,  policies  and  practices 
are  unjustifiable  and  burden  or  restrict 
U.S.  commerce  and  are  unreasonable  or 
discriminatory.  The  petition  alleges  that 
the  Thai  market  for  U.S.  motion  pictures 
and  sound  recordings  is  between  90  and 
95  percent  piratical  and  that  infringers 
of  copyright  operate  openly  and 
unopposed  in  the  Thai  market  and  often 
identify  themselves  publicly  as  sources 
of  pirated  products.  The  wide 


availability  of  pirated  products  make  it 
difficult  to  market  legitimate  products  in 
Thailand.  The  industry  estimates  that 
the  Thai  govemment's  failure  to  enforce 
its  copyright  laws  has  resulted  in  losses 
of  between  S70-$100  million  per  year. 

Petitioners  have  undertaken 
enforcement  efforts  in  the  Thai  judicial 
system  which  they  contend  have  largely 
been  difficult  and  ineffective  due  to 
prosecutorial  obstacles.  Specific 
practices  complained  of  include:  (1) 
Difficulties  in  obtaining  police  searches 
for  infringing  product;  (2)  overiy 
burdensome  and  unreasonable  requests 
for  documents  to  establish  copyright 
ownership  and  authority  to  file 
complaints;  (3)  burdensome 
requirements  regarding  personal 
appearances  by  copyright  owner's 
corporate  personnel  to  present 
duplicative  evidence;  (4)  lack  of 
consistency  in  requirements  to  obtain 
prosecution  of  cases;  and  (5)  inadequate 
sanctions  for  copyright  piracy  that  do 
not  deter  further  infringements. 

On  December  21,  the  USTR  initiated 
an  investigation  of  the  Thai 
govemment's  acts,  policies  and 
practices  relating  to  the  enforcement  of 
copyrights.  The  USTR  has  also 
requested  consultations  with  the  Royal 
Thai  Government. 

The  USTR  will  seek  information  and 
advice  from  the  petitioner  and  the 
appropriate  representatives  provided  for 
under  section  135  of  the  Trade  Act  in 
preparing  the  U.S.  presentations  for  such 
consultations.  Any  interested  person  is 
invited  to  submit  comments  on  the 
issues  raised  in  the  petition.  Comments 
should  be  filed  in  accordance  with  the 
regulations  published  at  15  CFR  part 
2006  (55  FR  20593)  and  are  due  no  later 
than  January  24, 1991.  Comments  must 
be  in  English  and  provided  in  twenty 
(20)  copies  to:  Chairman.  Section  301 
Committee,  room  223,  USTR,  600  17th 
Street  NW..  Washington,  DC.  20506. 
A.  |an«  Bradley, 

Chairman,  Section  301  Committee. 
[FR  Doc.  91-98  Filed  1-2-91;  8:45  amj 

HLLMQ  COOe  3tM-91-«l 


SELECTIVE  SERVICE  SYSTEM 

Form  Submitted  to  the  Office  of 
Management  and  Budget  for 
Extension  of  Clearance 

The  following  form  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U,S.C 
chapter  35J: 


SSS^04 

Title:  Potential  Board  Member 
Information  Sheet. 

Need  and/or  Use:  Is  used  to  identify 
individuals  willing  to  serve  as  members 
of  local,  appeal  or  review  boards  in  the 
Selective  Service  System. 

Respondents:  Potential  board 
members. 

Burden:  A  burden  of  15  minutes  or 
less  on  the  individual  respondent. 

Copies  of  the  above  identified  form 
can  be  obtained  upon  written  request  to 
the  Selective  Service  System,  Reporis 
Clearance  Officer.  Washington,  DC 
20435. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form 
should  be  sent  within  30  days  of 
publication  of  this  notice  to  the 
Selective  Service  System,  Reports 
Clearance  Officer,  Washington,  DC 
20435. 

A  copy  of  the  comments  should  be 
sent  to  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3235. 
Washington.  DC  20503. 

Dated:  December  21, 1990. 
Samuel  K.  Lessey,  fr.. 
Director. 
(FR  Doc  91-19  Filed  1-2-91:  8.45  amj 

BIUJNO  CODE  M1S-01-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Security  Advisory 
Sut)committee;  Meeting 

agency:  Federal  Aviation 
Administration. 

action:  Notice  of  Aviation  Security 
Advisory  Subcommittee  Meeting. 
summary:  Notice  is  hereby  given  of  a 
meeting  of  the  Policy  and  Procedures 
Subcommittee  of  the  Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held  January 
16, 1991,  from  9  a.m.  to  12  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Management  Operations  Center, 
10th  Floor,  Federal  Aviation 
Administration  headquarters,  800 
Independence  Avenue,  SW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security,  ACS.  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
telephone  202-267-7107, 
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SUPPLEMENTARY  INFORM<ITIOIC  PUPSaant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463; 
S  use.  App.  II),  notice  i»  hereby  given 
of  a  meeting  of  the  Policy  and 
Procedures  Subcommittee  of  the 
Aviation  Securi.ty  Advisory  Committee 
to  be  held  January  16, 1991,  in  the 
Management  Operations  Center.  10th 
Floor.  Federal  Aviation  Adnrirrrstration 
Headquarters,  800  Independence 
Avenue.  SW..  Washington,  DC 

The  Policy  arwi  Procedures 
SubcomnHttee  is  co-chaired  by  the 
Airport  Operators  CquhclI  International 
(AOCI),  the  American  Association  of 
Airport  Executives  (AAAE),  and  the  Air 
Transport  Association  of  America 
(.^TA).  The  agenda  for  the  meeting  wiU 
focus  on  a  review  of  the  pxevious 
SubcommiUee  recommendation  on 
implementation  of  background  checks 
for  emp>loyees  having  unescorted  access 
to  aircraft  and  secure  areas  of  airports 
in  view  of  the  specific  requirements 
contained  in  Section  105  of  the  Aviation 
Security  Improvement  Act  of  1990, 
PubKc  Law  10t-(J04,  for  employment 
investigations. 

Recornmetrdatioiw  arising  from  this 
meeting  will  be  reported  back  to  the  full 
Aviation  Security  Advisory  Committee 
no  later  than  January  25, 1991. 

Attendance  at  the  January  16,  meetirrg 
is  open  to  the  public,  but  limited  to 
space  available.  Oral  statements  are  not 
anticipated,  but  written  statements  may 
be  submitted  anytime.  Persons  wishing 
to  present  statements  or  information 
should  contact  the  Office  of  the 
Assistant  Administrator  for  Civil 
Aviation  Security,  ACS,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  202- 
267-7107. 

Interested  parties  who  wish  to  suggest 
additional  agenda  items,  or  make 
suggestions  as  to  working  group  topics 
or  other  matters,  should  submit  them  in 
writing  to  one  of  the  co-chair 
organizations  no  later  then  January  10, 
1991. 

AOCI,  1220  19th  Street,  NW.,  suite  200, 
Washington,  DC  20036  telephone  202- 
293-8500 


AEEE,  4212  King  Street,  Alexandria,  VA 
22302  telephone  703-824-0500 

ATA,  1709  New  York  Avenue.  NW., 
Washington,  DC  20006  telephone  202- 
626-4000 

Issued  in  Washington.  DC  on  December  27, 
1990. 

O.K.  Steele, 

Assistaol.^daTmistrator  for  Crvii  AvkHian 
Security. 
[FR  Doc.  90-25  Filed  1-2-91:  8:45  amj 

BILLING  CODE  4910-f3-« 


Fe<terer  Hfgiwvay  Administration 

Environmental  Impact  Statement 
Maratlion  and  Shawano  Coontles,  Wl 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  die  puhhc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
ifi  Marathon  and  Shawarto  Counties, 
Wisconsin. 

FOR  FURTHCft  MFORMATKM  COITTACT: 
Ms.  Jacki  Lawton.  Environmental 
Coordinator,  Federal  Highway 
Administration.  4502  Venwn  Boulevard, 
Madison,  Wisconsin  53705;  telephone: 
(608)  264-5967.  You  may  also  contact 
Ms.  Carol  Cutshall,  Director,  Office  of 
Errvironmental  Analysis,  Wisconsin 
Department  of  Transportation,  4802 
Sheboygan  Avenue,  Madison. 
Wisconsin  53705;  telephone:  (fl08j  266- 
9626. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  State  Truck 
Highway  (STH)  29  between  Ringle  in 
Marathon  County,  and  Thornton  in 
Shawano  County,  Wisconsin,  a  distance 
of  about  36  miles. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for 
existing  and  projected  traffic  demand 
including  a  high  percentage  of  truck 
traffic.  Alternatives  under  consideration 


iaelltfir  (^)  takiag  n»  aclJOTi;  (?)  wirfenrig 
the  existing  two-lane  roadway  to  a  four- 
lane,  divided  facility  along  its  present 
location;  and  (31  consideration  of  a 
bypass  around  the  Village  of 
Wittenberg.  Study  of  the  various  build 
alternatives  will  inchide  design 
variations  of  grade  oikI  alignment. 

Information  descnbing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal  State,  and 
local  agencies,  aod  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  puhbc  meetmys  will  be  held  in  the 
project  corridor  throughout  data 
gathering  and  development  of 
alternatives.  In  addition,  a  pubhc 
hearing  will  be  held.  Ptiblic  notice  will 
be  given  of  the  time  ar.d  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  puhlic  and  agency 
review  and  comment  prior  to  the  public 
hearing.  As  part  of  the  scoping  process, 
an  inter-«gK)cy  crordination  meeting 
wiU  be  held.  AgencTes  having  an  interest 
in,  or  juj-isdiclion  regarding  the  prQ|>osed 
action  will  be  contacted  regarding  tiie 
date  and  location  of  the  meeting,  and 
win  be  contacted  individually 
throughout  development  of  project 
alternatives. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  nfirificant  issues 
identified,  commenta  and  snggestujns 
are  invited  from  all  interested  parlies. 
Comments  or  questions  concerning  lliia 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  the  Wisconsin 
Department  (^  Transportation  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assislance 
Program  Number  20  205.  H:?hway  Planning 
and  Confitniction.  The  regulations 
implementing  Ejiecutive  Order  12372 
regarding  intergovemmertal  consultation  on 
Federal  programs  and  activities  apply  to  this 
program).  ■ 

Issued  on  December  24, 1990.  ' 

Robert  W.  Cooper, 

District  Engineer.  Madison.  Wisconsin. 
[FR  Doc.  91-10  Filed  1-2-91:  8:45  am] 

BILUNO  COOC  M10-23-M 


294 


Sunshine  Act  Meetings 


Federal   Register 

V'il.  56,  No.  : 

liiursday,  |dnuHry  3.  1991 


This   section   of   the   FEDERAL   REGISTER 
contains  notices  of   meetings   published 
under   the   "Government   in  the   Sunshine 
Acf    (Pub.    L    94-409)   5   US  C    552b{eii3) 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

COMMISSION  MEETING 

DATE:  Wednesday.  January  2,  1991. 

TIME:  lOtCWa.m. 

LOCATION:  Room  437,  VVestwocd 
Towers,  5401  Westbard  Avenue. 
Bethesda.  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

FY  1992  Budget 

The  Commission  will  consider  issues 
related  to  the  Budget  for  Fiscal  Year  1992 

The  Commission  decided  that  agency 
business  required  scheduling  this 
meeting  without  the  normal  advance 
notice. 

Dated:  December  28,  1990 
Sheldon  D.  Butts, 
Deputy  Secretary 

|FR  Doc.  90-30636  Filed  12-31-90:  1  18  prr  ! 
BtUJNG  COOC  USS-OI-M 

FEDERAL  ELECTION  COMMISSION 

•  *  «  «  • 

DATE  AND  TIME:  Tuesday,  Januarv  8. 
1991,10:00  a.m. 


PUkCE:  999  E  Street.  NW..  Washington. 
DC 

STATUS:  This  meeting  will  be  closed  to 

the  pubi: 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§  437g. 
Audits  conducted  pursuant  to  2  U.S.C  §  437g, 

5  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 


DATE  AND  TIME:  Thursday.  January  10, 
1991,  10  00  .i  m, 

PLACE:  999  E  Street,  NW..  Washngton, 
DC  (ninth  noor). 

STATUS;  This  meeting  will  be  open  to  the 

piibhr, 

MATTERS  TO  BE  CONSIOEREO: 

Correction  and  Approval  of  Minutes 
Draft  Advisory  Opinion  1990-26 

Committee  to  Re-elect  Virginia  Smith 
Administrative  Matters 


PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Kiitiriii,  Press  Oifn-er, 

Telephone:  (202)  376-3155. 

Hilda  Arnold. 

Administrative  Assistant,  Office  of  the 

Secretariat. 

[FR  Doc  90-30631  Filed  12-31-90,  8.45  am] 

BILLING  CODE  671S-01-M 


FEDERAL  RESERVE  SVSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday, 
January  7.  1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointmen's. 

promotions,  assignments,  reassignm.ents. 

and  salary  actions)  involving  individual 

Federal  Reserve  System  employees. 
2  .^ny  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSONS  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  December  28,  1990, 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board 

[FR  Doc,  90-30585  Filed  12-28-90;  4:43  pmj 

BILLING  CODE  6210-01-11 


TTiurscfay 
January  3,  1991 


Part  II 


Department  of  Labor 

Employment  and  Training  Admlntetration 


Job  Training  Partnership  Act  (JTPA); 
PoUcy  Uvterpretation,  Contracting  and 
Implementation  GuWeHnes  tor  JTPA 
Program  Coordination  with  Department 
of  Education  Pell  Grants  and  Other 
Programs;  Notice 
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DEPARTMENT  OF  LABOA 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  (JTPA); 
Poiicy  Interpretation,  Contracting  and 
Implementation  Guidelines  for  JTPA 
Program  Coordination  with 
Department  of  Education  Pell  Grants 
and  Ottier  Progrants 

agency:  Employment  and  Training 

Administration.  Labor. 

action:  Notice:  request  for  comments. 

SUMMARY:  The  Department  of  Labor  is 
proposing  an  official  policy 
interpretation  of  section  141(b)  of  the 
Job  Training  Partnership  Act  (JTPA), 
and  other  provisions,  as  it  relates  to 
coordination  with  the  Department  of 
Education's  (DOED's)  Pell  Grant 
Program  and  other  DOED  programs. 
This  Policy  Interpretation  also  sets  forth 
program  and  contracting  guidelines  for 
Service  Delivery  Areas  (SDAs)  to  assure 
implementation  of  contracting  choices 
consistent  with  JTPA  policy.  By 
publishing  for  comment  this 
interpretative  guidance  the  policy 
choices  entail,  the  Department  wishes  to 
encourage  a  thorough  discussion 
involving  all  the  partners  in  the  JTPA 
system,  and  to  provide  the  opportunity 
for  commenters  to  suggest  additional 
options  or  pose  questions  that  the 
Department  has  not  considered. 
DATES:  Comments  must  be  submitted  on 
or  before  February  4. 1991.  Following  the 
completion  of  the  comments  period,  the 
Department  will  analyze  the  information 
received  and  prepare  the  final  policy 
interpretation,  to  be  published  in  the 
Federal  Register.  The  effective  date  of 
this  final  policy  interpretation  will  be 
the  date  of  its  publication  in  the  Federal 
Register. 

ADDRESSES:  Submit  comments  to: 
Administrator,  Office  of  job  Training 
Programs,  Employment  and  Training 
Administration,  room  N-4459.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

The  Department  is  interested  in 
comments  regarding  contracting  and 
monitoring  issues  raised  by  the 
requirements  of  performance-based  and 
cost  reimbursable  contracts. 
Additionally,  the  Department  asks 
commenters  to  focus  on  the  importance 
of  ascertaining  the  participants  Pell 
eligibility,  if  applicable,  before  entering 
into  contracts  and  obligating  |TPA 
(unds. 

Commenters  are  asked  to  address  one 
official  copy  of  their  comments  to  the 
Administrator.  Office  of  Job  Training 
Programs,  as  indicated  above.  To 


expedite  the  review  and  analysis  of  all 
responses,  it  would  be  helpful  if 
commenters  wishing  to  address 
individual  copies  to  other  Department  of 
Labor  officials  clearly  identify  such 
additional  sets  as  "copies"  of  the 
commenters'  official  submission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Naradzay.  Office  of  Employment 
and  Training  Programs.  Telephone:  (202) 
535-0525. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Labor  is  proposing  the 
following  official  interpretation  of  the 
requirements  of  JTPA  sections  141(b). 
107(b)  and  107(c),  as  they  relate  in 
particular  to  coordination  with  DOED's 
Pell  Grant  program  and  other  DOED 
programs,  including  Supplemental 
Educational  Opportunity  Grants 
(SEOGs)  and  College  Work  Study 
(CWS). 

This  notice  follows  Training  and 
Employment  Information  Notice  (TEIN) 
25-89.  issued  April  9, 1990.  which 
provided  additional  information  on  Pell 
Grants  to  the  partners  in  the  JTPA 
system.  The  publication  of  this  proposed 
policy  interpretation  presents  an 
opportunity  to  highlight  areas  of  concern 
regarding  the  systematic  contractual 
interface  between  jTPA  and  DOED 
programs. 

TRAINING  AND  EMPLOYMENT 
GUIDANCE  LETTER  NO.  90 

From:  Roberts  T.  Jones,  Assistant 

Secretary  of  Labor 
Subject:  Job  Training  Partnership  Act 

(JTPA)  Program  Coordination  with 

Department  of  Education  (DOED)  Pell 

Grants 

1  Purposes.  (1)  To  transmit  the 
Department's  policy  interpretation  in 
relation  to  Pell  Grants  regarding  the 
provisions  in  sections  141(b),  107(b)  and 
107(c).  Sections  141(b)  and  107(b) 
stipulate  that  Job  Training  Partnership 
Act  (JTPA)  funds  be  used  only  for 
activities  in  addition  to  those  which 
would  otherwise  be  available  in  the 
area  in  the  absence  of  such  funds  and, 
with  some  exceptions,  for  activities 
which  do  not  duplicate  facilities  or 
services  available  in  the  area.  Section 
107(c)  states  that  appropriate  education 
agencies  be  given  the  opportunity  to 
provide  educational  services  to  the 
extent  possible.  (2)  To  set  forth 
procedures  for  JTPA  program 
coordination  with  Pell-eligible 
institutions  and  for  service  provider 
contracting  and  monitoring.  This 
Training  and  Employment  Guidance 
Letter  (TEGL)  follows  Training  and 
Employment  Information  Notice  (TEIN) 
No.  25-89.  which  provided  information 
on  the  Pell  Grant  Program. 


2.  References.  JTPA  Sections  107(b) 
and  (c)  and  141(b):  title  IV  of  the  Higher 
Education  Act  (HEA)  of  1965,  as 
amended:  TEIN  Nos.  28-86, 17-87.  and 
25-89,  and  General  Administration 
Letter  (GAL)  No.  1-88. 

3.  Background.  The  Office  of  the 
Inspector  General  (OIG),  U.S. 
Department  of  Labor,  conducted  an 
audit  of  the  management  of  JTPA 
funding  in  relation  to  Pell  Grants  during 
Program  Years  1985  and  1986  and  found 
instances  of  overlapping  funding,  double 
billing  by  institutions,  and  inequitable 
treatment  of  JTPA  participants.  To 
provide  more  comprehensive 
information  on  how  Pell  Grants  work 
and  how  they  interface  with  JTPA- 
funded  programs,  the  Employment  and 
Training  Administration  (ETA)  issued 
TEIN  No.  25-89  on  April  9, 1990.  ETA 
also  sent  out.  for  general  distribution,  a 
State-by-State  alphabetical  listing  of  all 
Pell-eligible  institutions. 

In  response  to  TEIN  No.  25-89.  service 
delivery  areas,  substate  grantees  and 
State  JTPA  liaisons  have  asked  about 
issues  related  to  Pell  Grants,  such  as 
accounting  for  Pell  Grants  in  JTPA 
contracts  (both  cost-reimbursable  and 
performance-based),  serving  JTPA- 
eligible  individuals  who  have  defaulted 
on  guaranteed  student  loan  (GSL) 
payments  (and  who  are  thereby 
ineligible  for  Pell  Grants),  referring  JTPA 
participants  only  to  Pell-eligible 
institutions,  and  choosing  among  public 
schools,  such  as  community  colleges  and 
technical  institutes,  rather  than 
proprietary,  for-profit  institutions.  These 
issues  are  addressed  later  in  this 
document. 

To  ensure  complementary  policy  and 
procedures  for  coordinating  Pell  Grants 
with  JTPA  funding,  including 
compliance  with  the  terms  of 
performance-based  contracts,  ETA  staff 
has  met  with  DOED's  Pell  policy  staff. 
DOED  will  distribute  a  "Dear 
Colleague"  letter  to  its  regional  offices 
and  to  Pell-eligible  institutions  to  spell 
out  financial  aid  coordination 
procedures  regarding  JTPA. 

The  discussion  section  below 
summarizes  aspects  of  the  Pell  Grant 
Program  delineated  more  fully  in  TEIN 
25-89.  Policy  guidance  for  this  TEGL 
begins  with  section  5,  immediately 
following  this  description  of  the  Pell 
Grant  Program. 

4.  Discussion.  The  Pell  Grant  Program, 
administered  by  the  Office  of  Student 
Financial  Assistance  (OSFA)  within  the 
Department  of  Education,  is  the  largest 
grant  program  of  the  Federal  student 
financial  assistance  program.  For 
example,  DOED  expects  to  award  its 
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1990-91  appropriations  of  over  S4.5 
billion  to  over  3  million  eligible  students. 

Pell  Grants  are  entitlements  at  the 
student  level  that  provide  funds  to 
needy  post-secondary  students  (who 
have  not  received  their  first 
baccalaureate  degree)  to  assist  in  the 
payment  of  costs  associated  with  their 
education,  including  the  cost 
components  of  tuition  and  fees,  room 
and  board,  books,  supplies, 
transportation,  various  miscellaneous 
expenses,  child  care,  and  special  costs 
for  handicapped  students.  Pell  Grants 
are  limited  to  high  school  graduates, 
GEO  recipients  or  those  who  are  over  a 
State's  compulsory  school  attendance 
age  and  can  demonstrate  the  "ability  to 
benefit"  as  defined  in  section  484(d)  of 
the  Higher  Educcl:;n  Act  of  1965,  as 
amended  (i.e.,  pass  an  admissions  test 
recognized  by  the  school's  accrediting 
organization,  enroll  in  a'^d  complete  a 
remedial  or  developmental  program  of 
not  more  than  one  academic  year,  or 
receive  a  GED  by  the  end  of  the 
student's  first  academic  year  or 
graduation,  whichever  comes  first). 

Pell  Grant  funds  are  administered  by 
Pell-eligible  education  and  training 
institutions  pn  behalf  of  those  students 
enrolled  in  eligible  post-secondary 
education  or  training  programs.  Eligible 
programs  must  lead  to  a  certificate, 
degree,  or  other  recognized  educational 
credential  and  must  be  baccalaureate, 
associate  degree,  or  two-year  transfer 
programs  or  programs  that  are  at  least  6 
months  long  (600  clock  hours,  16 
semester  or  trimester  credits,  or  24 
quarter  credits)  and  designed  to  prepare 
students  for  gainful  employment  in  a 
recognized  occupation  or  profession, 
which  are  offered  in  institutions 
participating  in  the  Pell  Grant  program. 
Many  of  these  institutions  are  also 
education  and  training  service  provider 
contractors  of  the  JTPA  system, 
particularly  at  the  SDA  level. 

The  Pell  Grant  program  recognizes 
that  a  limited  amount  of  remedial 
courspwork  may  be  considered  a  part  of 
the  student's  postsecondary  program, 
even  though  the  remedial  coursework  is 
not  at  the  postsecondary  level. 
However,  the  student  must  have  already 
been  acc?pted  into  an  eligible  program, 
and  must  be  taking  the  remedial  courses 
as  a  part  of  that  program..  The  remedial 
coursework  must  meet  the  requirements 
of  the  regulations  governing  non-credit 
and  reduced  credit  remedial 
coursework.  A  school  must  include 
these  non-credit  or  reduced  credit 
remedi  d  hours  in  the  student's 
enrollment  status,  and  the  tuition  paid 
for  remedial  hours  may  be  included  in 
the  student's  cost  of  attendance.  The 


school  may  not  take  into  account  more 
than  one  academic  year's  worth  of  non- 
credit  or  reduced  credit  remedial 
coursework. 

When  remedial  courses  are  in  English 
as  a  Second  Language  (ESL).  they  do  not 
count  against  the  one-year  limit.  A 
school  is  permitted  to  pay  a  Pell  Grant 
to  a  student  who  is  enrolled  in  an 
eligible  program  that  consists  solely  of 
ESL  coursework  (provided  the  program 
■  meets  all  other  applicable  regulatory 
requirements  for  an  eligible  program) 
only  if  the  school  determines  that  the 
program  enables  the  student  to  utilize 
already  existing  knowledge,  training,  or 
skills,  if  this  is  not  the  case,  a  student 
may  only  be  paid  for  courses  in  ESL  if 
those  courses  meet  the  conditions 
described  above  for  remedial 
coursework  (i.e.,  are  part  of  an  eligible 
postsecondary  program.) 

Students  awarded  Pell  Grants  must 
not  be  in  default  on  any  title  IV.  HE.A 
student  loans  or  owe  overpayment 
refunds  on  any  title  IV,  HEA  grants.  In 
particular,  a  student  who  never  begins 
attending  class  or  attending  all  of  his  or 
her  classes  or  who  withdraws  from 
school  after  receiving  a  cash 
disbursement  for  living  expenses  must 
have  his  or  her  Pell  Grant  award 
recalculated  to  determine  any 
overpayment.  The  student  is  responsible 
for  refunding  this  overpayment  to  the 
school,  which  then  remits  the  payment 
to  DOED. 

The  maximum  amount  for  a  Pell- 
eligible  student  for  the  1990-91 
academic  year  is  $2300.  The  statute 
limits  the  award  to  60  percent  of  the 
student's  total  costs,  so  at  no  time  is  Pell 
expected  to  cover  all  the  expenses  the 
student  incurs.  Pell  Grant  amounts  are 
based  on  a  statutory  formula— the  Pell 
Grant  Family  Contribution  Schedule — 
which  evaluates  a  student's  financial 
need  and  produces  the  Pell  Grant  Index 
(PGI).  The  student  reports  the  necessary 
information  on  a  Federal  or  Multiple 
Data  Entry  financial  aid  application. 
This  application  is  transmitted  to  the 
Departm.ent  of  Educations  Central 
Processing  contractor,  which  computes 
the  student's  PGI  number  (which  ranges 
from  0  to  2300  and  is  based  on  a  variety 
of  financial  factors,  including  the 
expected  Family  Contribution).  The  PGI. 
along  with  other  information,  is  then 
transmitted  to  the  student  in  the  form  of 
a  Student  Aid  Report  (SAR).  The  school 
calculates  the  Cost  of  Attendance 
(COA)  and  the  scheduled  award  (by 
applying  the  PGI  number  to  the  COA). 

Processing  time  for  determining  a 
student's  Pell  eligibility  and  the  amount 
of  the  award  varies,  but  for  the 
increasing  number  of  schools  which 


maintain  computer  access  to  DOED's 
processing  system,  this  information  can 
be  verified  within  a  few  days.  As  soon 
as  the  school  has  a  copy  of  the  student's 
SAR.  the  school  calculates  the  award 
and  either  credits  the  award  to  the 
student's  outstanding  account  balance 
and/or  pays  the  student  directly. 
Payments  are  made  to  the  student  at 
least  once  per  term,  semester,  trimester, 
or  quarter  or.  where  nontraditional 
designations  are  used,  at  least  twice  per 
academic  year.  Students  may  be  paid 
only  for  those  periods  when  they  are 
making  satisfactory  academic  progress. 

Most  JTPA  participants  would  meet 
the  financial  criteria  for  obtaining  the 
maximum  Pell  Grant  award  if  enrolled 
in  a  Pell  eligible  program.  In  addition,  it 
is  important  to  note  that  the  1986  HEA 
Amendments,  including  the  1986  JTPA 
amendments  relating  to  Title  III 
eligibility,  permit  dislocated  workers, 
their  spouses,  and  their  children  to 
receive  special  consideration  in 
applying  for  Federal  student  financi.-3l 
aid.  Specifically,  they  are  not  required  to 
count  their  homes  as  assets  and  may  use 
expected  income  rather  than  their 
previous  year's  income  in  calculating 
family  earnings.  To  qualify,  dislocated 
workers  must  meet  the  same  eligibility 
criteria  as  under  title  III  of  the  JTPA. 
(See  TEIN  No.  17-87.)  Finally,  because 
of  the  interface  between  the  Trade 
AdjustmiCnt  Assistance  (TA.^)  and  Pell 
Grant  Programs,  it  is  important  for  SDAs 
and  substate  grantees  to  contact  local 
Employment  Service  offices  to  review 
coordination  procedures  for  these 
programs  as  outlined  in  GAL  1-88: 
Trade  Adjustment  Assistance  (TAA) 
Program— Payment  of  Costs  of  Training 
and  Trade  Readjustment  Allowances 
(TRA)  When  a  Certified  Worker  Also 
Receives  Grant  Assistance  to 
Participate  in  a  Training  Program. 

The  Department  of  Education  intends 
the  Pell  Grant  to  be  t]>*  foundation  of  a 
student's  financiered,  to  which  other 
Federal  and  noffTederal  sources  arc 
added.  To  jftjarantee  this  use  of  the  Pell 
Grant,  the/1986  HEA  am.endments  have 
requiredjhat  students  applying  for  most 
Federal-Student  Loans  for  use  at  Pell- 
eligible  schools  must  first  determine 
their  Pell  eligiblity  before  qualifying  for 
those  loans.  For  the  same  reason,  and 
consistent  with  JTPA  Section  141(b). 
TEIN  No.  25-89  recommended  that  all 
SDAs  and  substate  grantees  work  with 
Pell-eligible  institutions  and  determine 
the  Pell  eligibility  and  award  amounts 
for  potential  JTPA  participants  who  may 
be  enrolled  in  Pell-eligible  programs  (s^e 
discussion  of  eligible  programs  above) 
before  JTPA  funds  are  obligated. 
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5.  Policy  SDAs  which  propose  longer 
term  educational  training  should,  where 
appropriate,  seek  to  use  existing  Pell- 
eligible  programs  and  to  maximize  the 
effectiveness  of  JTPA  funds  in  these 
relationships.  Consequently,  the  basic 
responsibilities  of  the  States  and  their 
SDAs  are  to  establish  procedures  to: 

(a)  Identify  all  instances  in  which  Pell 
Grant  entitlements  can  either  reduce 
ITPA  costs  or  provide  additional 
necessary  services  to  participants; 

(b)  Maximize  the  effectiveness  of 
JTPA  funds  and  assure  institutional 
maintenance  of  effort: 

|c)  Assure  institutions  do  not  receive 
double  payment,  and 

(d)  Obtain  prior  participant  approval 
for  the  release  of  necessary  confidential 
student  aid  information. 

The  following  policy  guidance  should 
facilitate  SDAs'  ability  to  maximize  the 
effectiveness  of  JTPA  funds: 

(1)  Establishing  Pell  Eligibility  and 
Determining  the  Mix  of  Pell  with  jTPA 
Funded  Activities  and  Services.  Where 
appropriate  and  whenever  longer-term 
training  is  an  objective,  Private  Industry 
Councils  (PICs)  and  Service  Delivery 
Areas  (SDAs)  should  consider  using 
existing  Pell-eligible  programs,  since 
most  JTPA  participants  would  meet  the 
financial  eligibility  criteria  for  maximum 
Pell  Grant  awards.  JTPA  participants 
who  may  already  be  enrolled  in  Pell- 
eligible  programs  should  be  assisted  by 
their  school's  financial  aid  officers  in 
applying  for  Pell  Grants  as  soon  as 
possible.  To  avoid  the  possibility  of 
double  billing  and  duplication  of  Federal 
funds,  contracts  with  Pell-eligibie 
schools  need  to  stipulate  that  the  school 
is  responsible  for  informing  the  SDAs  of 
the  amounts  and  dispositions  of  Pell 
Grant  awards  to  JTPA  participants. 
Through  these  requirements,  PICs  and 
SDAs  can  ensure  that  JTPA  funds 
supplement,  rather  than  supplant,  Pell 
Grant  awards  and  other  types  of 
financial  aid. 

in  conjunction  with  JTPA  contracts 
where  Pell  Grants  are  involved,  SDAs 
should  establish  a  process  for 
determining  both  the  participant's 
training-related  needs  and  the  proper 
mix  of  JTPA  and  Pell  funds.  This  is 
necessary  because  a  Pell  Grant, 
depending  on  the  type  of  JTPA  contract 
utilized,  can  be  used  for  tuition  and  fees 
as  well  as  applicable  living  expenses. 
Since  ETA  wishes  to  encourage  more 
significant  intervention  for  JTPA 
participants,  it  is  appropriate  to  consider 
all  these  expenses  (training-related  as 
well  as  supportive  service  costs)  to 
provide  optimum  support  for  the 
participant's  successful  training  and 
education.  It  is  important  to  note  that 
one  of  the  factors  contributing  to 


participant's  dropping  out  of  programs  is 
the  lack  of  adequate  living  expenses. 

(2)  Information  Required  To 
Coordinate  with  Pell  Policy 
Requirements.  To  ensure  that  there  is  no 
duplication  or  overlap  of  either  services 
or  funding.  JTPA  agreements  with  Pell- 
eligible  schools  should  include  three 
types  of  requirements.  These  include 
assurances  to  obtain;  (a)  Pre- 
determination of  the  JTPA  participants' 
Pell  Grant  eligibility,  (b)  pre-agreed 
adjustments  in  contract  charges  to  the 
SDA  based  on  Pell  award  levels  if  Pell 
Grant  eligibility  is  not  established  until 
after  the  JTPA  contract  is  negotiated, 
and  (c)  reporting  requirements  sufficient 
to  monitor  the  occurrence  of  such 
adjustments  and  the  reduction  of  costs 
billed  to  the  SDA  reflecting  all  funds 
received  in  excess  of  contract 
determined  costs.  In  addition, 
agreements  for  individual  JTPA 
participants  should  include  provisions  lo 
enable  SDAs  to  verify  the  school's 
charges  made  to  the  student  as  well  as 
the  amount  of  the  Pell  award  and  the 
manner  of  disbursement. 

(a)  The  agreement  should  document 
that  the  gross  cost  of  the  educational  or 
training  program  contracted,  before 
reduction  for  the  Pell  Grant  entitlement, 
is  not  in  excess  of  the  institution's 
standard  tuition  and  fee  charges  for  that 
program.  If  the  cost  exceeds  such 
charges,  the  added  costs  should  reflect 
additional  services  specifically 
identified  and  established  to  be 
necessary,  reasonable,  and  allocable 

(5  629.37  of  the  JTPA  Regulations).  As  a 
means  of  ensuring  that  a  JTPA 
participant  taking  a  pre-existing  course 
ij  charged  the  same  tuition  and  fees  as 
other  students,  the  contracting  process 
should  require  that  the  school  provide  a 
catalog  with  the  current  tuition  and  fee 
rates  (and  other  charges)  or  some  other 
documentation  of  these  costs — such  as 
records  of  billings.  This  does  not 
preclude  negotiation  of  reduced  costs  for 
larger  numbers  of  JTPA  participants. 

(b)  The  agreement  should  also  ensure 
that  the  school  provide  the  SDA  with  a 
copy  of  the  Student  Aid  Report  (SAR) 
received  from  the  Department  of 
Education. 

(c)  Finally,  the  contractmg  process 
should  assure  that  the  school  will  inform 
the  SDA  of  the  amount  of  the  Pell  award 
and  the  manner  of  disbursement. 
Because  disclosure  of  this  information  to 
the  SDA  is  necessary  to  ensure 
compliance  with  the  JTPA  statutory 
provisions,  the  school  should  obtain  any 
needed  disclosure  releases  from 
students  who  are  JTPA  participants 
receiving  Pell  Grants. 

(3)  Contracting  Method  and  Choice  of 
Training  Institution.  Like  other  public 


sector  or  non-profit  service  providers, 
some  Pell-eligible  community  colleges, 
public  technical  schools,  and  State 
universities  may  not  be  willing  to  enter 
into  performance-based  contracts 
because,  as  public  institutions,  they  may 
be  unable  to  accept  the  inherent  risk. 
Such  schools  do,  of  course,  agree  to 
other  forms  of  contracting  for  JTPA 
participants.  Thus,  when  SDAs  decide 
what  type  of  contract  to  use  to  purchase 
longer-term  institutional  training,  they 
should  consider  the  constraints  of  the 
institution,  so  that  the  contracting  choice 
does  not  preclude  using  public  sector 
schools,  and  JTPA  participants  are  not 
foreclosed  from  participating  in  non- 
profit institutions'  programs.  Fr, 
contracting,  it  is  important  to  note  that 
tuition  and  entrance  fees  can  be  charged 
wholly  to  the  training  category  in 
instances  where  these  accredited 
institutions  are  involved  as  service 
providers. 

(4)  Performance-Based  Contracts. 
Performance-based  contracts  must 
comply  with  both  the  provisions  of  the 
JTPA  regulations  on  full  payment  (20 
CFR  629.38(e)(2))  and  the  Department  of 
Labor's  March  13, 1989  policy  on  such 
contracts  regarding  the  underlying 
concept  of  contractor  risk.  To  preserve 
the  integrity  of  the  performance-based 
contract,  the  liability  for  meeting  the 
performance  benchmarks  must  remain 
with  the  school  as  training  provider.  In 
other  words,  if  the  contract  conditions 
payment  on  the  student's  successful 
completion  of  the  program  and 
placement  in  the  occupation  trained  for 
at  the  specified  wage,  the  student  shall 
not  be  liable  to  the  school  for  JTPA 
funds  withheld,  under  its  JTPA 
performance-based  contract,  for  the 
institution's  failure  to  deliver  the  agreed- 
upon  outcomes.  For  the  same  reason,  the 
school  should  be  prohibited  by  the  terms 
of  the  performance-based  contract  from 
using  Pell  funds,  or  any  other  Federal 
funding  sources,  to  recoup  the  amount  of 
JTPA  funds  withheld  when  outcomes  are 
not  met, 

DOED's  Federal  Student  Financial 

Aid  Handbook  stipulates  that if 

the  school  does  not  actually  charge  the 
student  for  tuition  and  fees  (either 
because  it  is  prohibited  from  doing  so 
under  the  JTPA  contract,  or  for  some 
other  reason),  then  no  tuition  and  fee 
component  would  exist  for  the  Pell 
Grant  cost  of  attendance.  Even  if  there 
is  no  tuition  and  fee  component,  the 
student's  cost  of  attendance  includes  the 
standard  allowance  for  living 
expenses  *  *  *"  (Emphasis  added.) 
Thus,  in  order  that  the  school  remain 
liable  for  tuition  and  fees  withheld  when 
outcomes  are  not  met,  pursuant  to  a 
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performance-based  contract,  the  tuition 
and  fees  charge  must  be  omitted  from 
the  Cost  of  Attendance  calculation 
when  the  JTPA  participant  applies  for 
the  Pell  Grant.  In  this  case,  the  Pell 
Grant  would  be  awarded  for  living 
expenses  (room  and  board,  books, 
supplies,  transportation,  and 
miscellaneous  costs)  and,  if  applicable, 
child  care  costs  and  handicap-related 
expenses.  Consistent  with  the  DOED 
policy  above  and  with  JTPA  regulations 
regarding  performance-based  contract 
liability,  the  school  must  agree  not  to 
use  the  student's  Pell  award  or  any 
other  Federal  funds  to  recoup  any  funds 
withheld  by  JTPA  for  lack  of 
performance. 

(5)  Tuition  and  Fee  Fixed  Unit  Price 
Contracts.  Fixed  unit  price  tuition-based 
contracts  which  are  not  performance- 
based  allow  Pell-eligible  students  to 
access  the  maximum  Pell  Grant  awards 
to  which  they  are  entitled.  (These 
contracts  may  be  stand  alone  fixed  unit 
price  contracts  or  fixed  unit  price 
components  of  larger  cost 
reimbursement  contracts.)  The  reason  is 
that  when  such  a  contract  is  utilized,  the 
school  can  normally  charge  the  student 
for  tuition  and  fees,  since  the  potential 
for  the  SDA  to  withhold  payments 
because  of  lack  of  performance  does  not 
apply  in  this  instance.  Consequently, 
tuition  and  fee  charges  can  be  included 
in  the  COA  calculations,  and  the 
resulting  Pell  Grant  award  can  be 
applied  to  tuition  and  fees.  This  is 
consistent  with  DOED's  policy  (again,  as 
stated  in  its  Student  Financial  Aid 
Handbook):  "A  school  may  only  include 
a  tuition  and  fee  charge  in  the  cost  of 
attendance  for  a  Pell  Grant  recipient  if 
that  charge  is  actually  made  to  the 
student,  and  is  paid  either  by  the 
student  or  by  some  type  of  student 
financial  assistance  (such  as  /TPA)." 

(6)  Specialized  Training  Programs  and 
Courses.  Where  existing  programs  or 
courses  cannot  meet  a  participant's 
needs  and  the  SDA  designs  or  tailors  a 
course  or  program  which  is  extensive 
enough  to  meet  Pell  criteria,  the  SDA 
should  seek  to  conform  the  training  to 
requirements  both  for  Pell  eligibility — as 
established  by  statute  and  ED 
regulations — and  for  pertinent 
accrediting  agencies.  By  stipulating  that 
such  training  meet  these  requirements, 
SDAs  will  enable  JTPA  participants  in 
these  programs  to  apply  for  Pell  Grants. 
In  addition,  because  DOED  relies  on  the 
accreditation  and  State  licensure 
process  for  most  measures  of 
educational  quality  and  outcomes, 
conforming  to  its  requirements  will  help 
guarantee  the  quality  of  the  institution 


offering  the  program  as  well  as  the 
ultimate  value  of  the  training. 

(7)  Serving  JTPA-Eligible  Individuals 
Who  Defaulted  on  ED  Grants  and  Loans. 
In  response  to  TEIN  No.  25-89,  some 
SDAs  have  reported  that  a  sizeable 
number  of  JTPA-eligible  individuals  are 
barred  from  receiving  Pell  Grants 
because  they  defaulted  on  earlier  DOED 
loans.  Typically,  these  individuals 
graduated  from  high  school  10  to  15 
years  ago,  were  counseled  into  signing 
on  for  grants  and  loans  to  continue  their 
education,  and  then  dropped  out  of  their 
programs,  defaulting  on  loans  advanced 
for  educational  costs  or  neglecting  to 
repay  the  resulting  grant  overpayments. 
These  individuals  are  now  entering  the 
JTPA  system  without  an  employment 
history  or  significant  job  skills  and  with 
several  dependents  to  support,  yet  they 
are  barred  from  receiving  Pell  Grants 
because  of  their  having  defaulted  on 
financial  commitments  made  years 
earlier.  As  an  example  of  how 
widespread  the  default  problem  is. 
recent  DOED  data  on  the  Stafford  Loan 
program  (the  largest  title  IV,  HEA  loan 
program)  suggests  that  about  51  percent 
of  those  who  entered  proprietary',  for- 
profit  schools  and  33  percent  entering  2- 
year,  public  institutions  have  defaulted 
on  these  loans. 

The  issue  has  been  raised  as  to 
whether  JTPA-eligible  individuals  who 
defaulted  on  earlier  DOED  loans  can  be 
served.  Although  DOED  has  instituted 
various  collection  procedures,  it  has  not 
placed  these  individuals  on  the 
government-wide  debarment  list  (as 
provided  by  Executive  Order  12549). 
Accordingly,  it  is  appropriate  to  serve 
these  individuals  through  JTPA 
programs.  Where  the  SDA  wishes  to 
access  Pell  Grants  for  such  participants, 
however,  individuals  must  clear  up  their 
payment  records  in  order  to  re-establish 
their  Pell  eligibility.  In  any  event,  PICs 
and  SDAs  should  assure  that 
participants  are  fully  assessed  and  are 
provided  with  the  range  of  ser\-ices 
necessary  to  help  them  not  only  to 
complete  their  programs  successfully 
but  also  to  become  economically  self- 
sufficient. 

(8)  Title  IV,  HEA  Student  Loans  and 
Other  Loans.  While  some  participants 
default  on  loans  when  they  drop  out  of 
educational  programs,  others  who 
successfully  complete  their  courses  may 
still  become  delinquent  on  loan 
payments  if  they  are  faced  with  high 
living  expenses.  For  those  individuals 
who  secure  entry-level  jobs  when  they 
complete  their  training,  meeting  timely 
repayments  on  loans  soon  after 
graduating  can  be  a  severe  burden  and 
may  ultimately  threaten  their  success  at 


achieving  long-term  financial 
independence.  Consequently,  SDAs 
should  consider  these  implications  in 
putting  together  a  program  of  financial 
assistance  which  may  result  in 
burdensome  obligations  for  the 
participant  upon  program  completion. 
(9)  Coordinating  with  Department  of 
Education  Campus-Based  Programs: 
Supplementary  Educational  Opportunity 
Grants  and  the  College  Work-Study 
Program.  At  no  time  can  Pell  Grants 
cover  more  than  60  percent  of  the 
student's  educational  costs,  and  the 
annual  award  limit  for  the  full-time 
independent  student  has  been  set  at 
S2,300  for  1990-91.  However,  DOED 
administers  2  campus-based  programs 
other  than  the  Federal  educational  loan 
programs  at  thousands  of  participating 
post-secondary  schools.  SDAs  should 
apprise  themselves  of  the  availability 
funds  from  these  programs  for  their 
JTPA  participants  before  JTPA  funds  are 
obligated.  These  programs  are: 

Supplemental  Educational 
Opportunity  Grant  Program  (SEOG). 
Although  the  funding  level  for  the  SEOG 
is  about  10  percent  of  the  Pell  Grant 
program  (1990-91  appropriations  for  the 
SEOG  slightly  exceed  $400  million),  the 
maximum  individual  award  can  be  up  to 
$4,000  for  a  full  academic  year. 
However,  because  this  entitlement  is 
campus-based,  the  school  can  reduce 
the  maximum  award  in  order  to 
distribute  the  SEOGs  to  a  greater 
number  of  eligible  students.  In 
determining  the  priority  for  awarding 
SEOG  funds  to  students,  the  school  must 
first  choose  those  students  with 
exceptional  financial  need  (those  with 
the  lowest  Family  Contributions)  who 
will  also  receive  Pell  Grants.  The  school 
awards  the  remaining  SEOG  funds  to 
those  eligible  students  with  the  lowest 
Family  Contributions  who  will  not 
receive  Pell  Grants.  In  1988-89.  SEOGs 
averaging  S622  each  went  to  a  total  of 
678.847  full-time  students,  while  SEOGs 
averaging  $455  were  awarded  to  over 
52,000  part-time  students,  for  a  total  of 
nearly  $450  million. 

The  College  Work-Study  Program 
(CWS),  on  the  other  hand,  provides 
payments  for  part-time  employment  foi 
undergraduate  and  graduate  students 
who  need  the  income  to  help  meet  the 
costs  of  poslsecondary  education.  In 
addition,  a  student  may  receive 
academic  creait  for  the  work  performed 
in  a  job  that  qualifies  under  CWS.  A 
school  may  also  use  part  of  its  CWS 
allocation  to  employ  students  in  a 
Community  Ser\'ice  Learning  (CSL) 
Program  to  develop,  improve,  or  expani 
community  services  for  low-income 
persons  and  to  provide  students  with 
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work-learning  opportunities  related  to 
their  educational  or  career  goals. 
Finally,  the  school  may  use  part  of  its 
CWS  allocation  to  develop  off -campus 
job  opportunities  for  students,  with  an 
emphasis  on  community  services  jobs. 
During  the  1988-89  school  year.  672,692 
full-time  students  earned  an  average  of 
$930  and  44,363  part-time  students 
earned  an  average  of  $883.  for  a  total  of 
over  $650  million.  When  a  JTPA 
participant  accesses  CWS  for  a  job 
directly  related  to  his  or  her  education 
or  training,  this  "work-based  learning" 
is  valuable  preparation  for  achieving 
career  goals. 

6.  Necessary  Action.  States  are 
requested  to  review  their  policies  in 
light  of  this  information  and.  if 
necessary,  to  revise  them,  as 
appropriate,  to  reflect  this  policy 
guidance.  Liaisons  should  ensure  that 
PlCs  and  SDAs  are  aware  of  the 
information  and  policy  concerning  Pell 


Grants  set  forth  in  the  this  TEGL  SDAs 
should  adcipt  their  procurement 
procedures  and  standard  contract 
provisions  to  reflert  SDA  choices  m 
designing  and  financing  agrt'enients 
with  Pell  institutions 

Contracting  Contr.4c.!s,  regardless  uf 
whether  they  are  performance-based  or 
tuition  and  fee  reimbursahie,  should 
ensure  that  (among  other  requirements): 
(1)  The  contractor  (  annot  bil!  or  be  paid 
twice  for  the  same  expenses.  f2)  costs 
paid  for  by  [TPA  and  by  the  Pell 
entitlement  are  ciear'y  identified,  and 
(3)  access  is  gudran'eed  to  the  JITA 
participant's  Pel!  records 

Monitonri;  The  SDA  should  carefully 
monitor  all  ser\  ;■.  «■  provider  agreements 
where  Pell  awards  are  inv-lved.  These 
reviews  should  be  c:,ijiuiu[:ted  at  least 
once  per  Program  Ye<ir  and  should 
include  examination  of  the  participant 
school's  financia!  d/i' a   particularly  an 
individual  s'udmfs  Puii  rucurds. 


sufficient  to  determine  that  contract 
specifications  on  the  application  of 
JTPA  and  Pell  funds  have  been  met. 

(7)  Effective  Date.  The  effective  date 
of  the  Department's  interpretations  and 
policy  is  the  date  of  the  final  publication 
of  this  Guidance  Letter.  The  States  are 
expected  to  make  adjustments  to 
conform  their  policies  to  the  above 
interpretations  as  soon  as  practicable 
and  to  apply  them  to  all  new 
participants  and  contracts. 

(8)  Inquiries.  Direct  questions 
regarding  this  TEGL  to  Bonnie 
Naradzay,  Office  of  Employment  and 
Training  Programs,  at  (202)  535-0525. 

Signed  at  Washington.  DC  this  24lh  day  of 
Decemt)er  199(1, 
Roberts  T.  (ones. 
Assistant  Secretary  of  Latxir. 
(FR  Doc  91-3  Filed  1-2-91.  8;45  am] 
BILUMQ  COOC  4(10-3»-M 
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Rrearms  and  Ammunition  Excise  Taxes; 
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DEPARmENT  OF  THE  TREASURY 

Bureau  of  Alcohot,  Tobacco  and 
FIrearma 

27  CFR  Part  53 

IT.0.-3M] 

FIrearma  and  Ammunttton  Exciae 
Taxea 

AOKNCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF)  Treasury. 
action:  Treasury  decision,  final  rule. 

aUMMAKY:  On  November  5, 1990,  the 
Secretary  of  the  Treasury  signed 
Treasury  Order  No.  120-03  (55  FR  47422. 
Nov.  13, 1990)  which  transferred  the 
authority  of  the  Commissioner,  Internal 
Revenue  Service  (IRS),  to  administer  the 
excise  tax  on  firearms  and  ammunition 
imposed  by  26  U.S.C.  4181  to  the 
Director,  ATF.  This  final  rule  establishes 
regulations  to  require  firearms  and 
ammunition  excise  lax  returns,  claims 
and  related  documents  previously  filed 
with  the  IRS  to  be  filed  with  ATF.  The 
Treasury  decision  will  also  transfer  from 
IRS  to  ATF  the  functions  associated 
with  the  deposit  of  such  excise  taxes. 
All  domestic  excise  tax  returns  will  be 
mailed  to  a  special  purpose  post  office 
box  (lockbox)  indicated  on  the  return 
form,  while  Puerto  Rican  and  Virgin 
Islands  excise  tax  returns  will  be  filed 
with  the  Chief,  Puerto  Rico  Operations, 
ATF.  All  claims  will  be  filed  with  the 
appropriate  regional  director 
(compliance). 

IFFECnvi  OATK  January  1, 1991. 
PON  FURTHER  MPORMATtON  CONTACT 
Robert  Trainor.  ATF  Coordinator. 
Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  P.O.  Box  18a  Washington.  DC 
20044-0189,  (202-789-3033). 
aUPPLIMINTARV  INFORMATION: 

Background 

On  Novembci  5, 1990,  the  Secretary  of 
the  Treasury  signed  Treasury  Order  No. 
120-03,  which  transferred  the  authority 
of  the  Commissioner,  IRS,  to  administer 
this  excise  tax  to  the  Director,  ATF. 
Paragraph  3  of  the  order  gives  the 
Director  the  authority  to  issue 
regulations  for  the  purposes  of  carrying 
out  the  functions,  powers,  and  duties 
delegated  to  him  under  the  Treasury 
Order.  Until  the  regulations  become 
effective,  the  IRS  will  continue  to 
administer  and  enforce  the  tax.  This 
final  rule  publishes  the  applicable 
regulations  of  the  IRS  at  28  CFR  part  48 
in  a  new  27  CFR  part  53.  Minor  technical 
and  editorial  changes  to  the  regulations 
have  also  been  made. 


Pursuant  to  26  U.S.C.  4181,  a  tax  is 
imposed  on  the  sale  by  the 
manufacturer,  producer,  or  importer  of 
pistols  and  revolvers,  firearms  (other 
than  pistols  and  revolvers),  and  shells 
and  cartridges.  The  tax  is  10  percent  of 
the  sale  price  for  pistols  and  revolvers, 
11  percent  for  firearms  (other  than 
pistols  and  revolvers),  and  11  percent 
for  shells  and  cartridges. 

Prior  to  December  19. 1989.  26  U.S.C. 
6091,  required  all  returns  of  tax,  except 
for  returns  under  Subtitle  E  (relating  to 
alcohol,  tobacco,  and  certain  firearms) 
to  be  filed  in  an  internal  revenue  district 
or  at  an  internal  revenue  service  center 
serving  an  internal  revenue  district. 
Public  Law  No.  101-239, 103  Stat.  2429 
(December  19, 1989)  amended  26  U.S.C. 
0091(b)(6)  to  authorize  regulations  to 
specify  other  locations  for  the  filing  of 
tax  returns  under  section  4181.  This  final 
rule  provides  that  returns  for  firearms 
and  ammunition  excise  lax  shall  be  filed 
with  ATF.  The  instructions  on  the  return 
will  include  the  address  to  which  the 
return  is  to  be  mailed. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291,  46  FR  13193  (1981),  ATF  has 
determined  that  this  rule  is  not  a  "major 
rule"  since  the  regulations  established  in 
this  final  rule  merely  make 
nonsubstantive  technical  corrections  to 
previously  published  regulations  of  the 
IRS.  Additionally,  this  rule  is  not  a 
"major  rule"  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based  enterprise 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  fiexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  or  any 
other  law.  A  copy  of  this  final  rule  has 
been  submitted  to  the  Administrator  of 
the  Small  Business  Administration  for 
comment  on  the  impact  of  such 
regulation  on  small  business,  pursuant 
to  26  U.S.C.  7805(f). 


Administrative  Procedure  Act 

This  final  rule  merely  reissues  existing 
Internal  Revenue  Service  regulations  in 
Title  26,  CFR,  relating  to  firearms  and 
ammunition  excise  taxes,  to  ATF 
regulations  in  Title  27,  CFR.  and  makes 
minor  technical  and  editorial  changes. 
Accordingly,  it  is  found  to  be 
unnecessary  to  issue  this  Treasury 
Decisions  with  notice  and  public 
procedure  thereon  under  5  U.S.C.  553(b) 
or  subject  to  the  effective  date  limitation 
of  5  U.S.C.  553(d). 

Paperworl(  Reduction  Act 

All  information  collection/ 
recordkeeping  requirements  imposed  by 
this  regulation  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  in  accordance  with  Public 
Law  90-511.  Because  these  regulations 
reissue  regulations  of  the  IRS,  0MB 
control  numbers  previously  approved 
for  the  IRS  are  listed  in  S  53.187  of  these 
regulations. 

Regulatory  and  Forms  Changes 

The  change  in  the  location  for  filing 
firearms  and  ammunition  excise  tax 
returns,  claims,  and  related  documents 
required  numerous  regulatory  changes. 
Taxpayers  incurring  tax  under  26  U.S.C. 
4181  who  previously  filed  returns  on  IRS 
Form  720  will  now  use  ATF  Form 
5300.26,  Federal  Firearms  and 
Ammunition  Excise  Tax  Return.  (IRS 
Forms  720  and  8807  have  been  combined 
into  a  single  ATF  Form  5300.26  for 
purposes  of  the  excise  tax  on  firearms 
and  ammunition.)  Remittances  not 
accompanying  a  return  will  be  made 
using  ATF  Form  5300.27,  Federal 
Firearms  and  Ammunition  Excise  Tax 
Deposit. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  Trainor.  ATF  Coordinator, 
Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  27  CFR  Part  53 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations.  Exports,  Imports, 
Penalties,  Reporting  and  recordkeeping 
requirements.  ' 

Authority  and  Issuance 

Paragraph  1.  Title  27  is  amended  by 
the  addition  of  part  53  to  read  as 
follows; 
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readjustments. 

53.175  Readittstment  for  local  advertising 
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of  tax. 
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53.182  Supporting  evidence  required  in  case 
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Subpart  A— Introduclion 

§53.1    kitroduetiaa 

The  regulations  in  this  part  fpart  53 
subchapter  C  chapter  L  title  27.  Code  of 
Federal  Regulations)  are  designated 


"Manulactarers  Excise  Taxes — Firearms 
and  Arnnnnition.'*  The  regulations 
relate  to  the  tax  on  the  sale  of  firearms 
and  aramonitiofi  imposed  by  section 
4181  of  the  Internal  Revenue  Code  of 
1988,  arid  to  certein  related 
administrative  provisions  of  chapter  32. 
subchapter  F.  of  the  Code.  Chapter  32, 
subchapter  D  of  the  Code  imposes  faxes 
on  the  sale  or  use  by  the  manufacturer, 
producer,  or  importer  of  certain 
recreational  equipment  specified  in  that 
chapter.  References  in  the  regulations  in 
this  part  to  the  "Internal  Revenue  Code" 
or  the  "Code"  are  references  to  the 
Internal  Revenue  Code  of  1998  (United 
States  Code  of  1986),  as  amended, 
unless  otherwise  indicated.  References 
to  a  section  or  other  provision  of  law  are 
references  to  a  section  or  other 
provision  of  the  Internal  Revenue  Code 
of  1986,  as  amended,  unless  otherwise 
indicated. 

}SaL2    AttadHiientoftex. 

(a)  For  purposes  of  this  part,  the 
manufacturers  excise  tax  generally 
attaches  when  the  title  to  the  article 
sold  passes  from  the  manufacturer  to  a 
purchaser. 

(b)  When  title  passes  is  dependent 
upon  the  intention  of  the  parties  as 
gathered  from  the  contract  of  sale  and 
the  attendant  circumstances.  In  the 
absence  of  expressed  Intention,  the  legal 
rules  of  presumption  followed  in  the 
jurisdiction  where  the  sale  is  made 
govern  in  determining  when  title  passes. 

(c)  In  the  case  of  a  sale  on  credit,  the 
tax  attaches  whether  or  not  the 
purchase  price  is  actually  collected. 

(d)  Where  a  consignor  (such  as  a 
manufacturer)  consigns  articles  to  a 
consignee  (such  as  a  dealer),  retaining 
ownership  in  them  until  they  are 
disposed  of  by  the  consignee,  title  does 
not  pass,  and  the  tax  does  not  attach 
until  sale  by  the  consignee.  Where  the 
relationship  between  a  manufacturer 
and  a  dealer  is  that  of  principal  and 
agent,  title  does  not  pass,  and  the  tax 
does  not  attadi,  until  sale  by  the  dealer. 

(e)  In  the  case  of  a  lease,  an 
installment  sale,  a  conditional  sale,  or  a 
chattel  mortgage  arrangement  or  similar 
arrangement  creating  a  seciuity  interest, 
a  proportionate  part  of  the  tax  attaches 
to  each  payment.  See  section  4217  and 
85  53.103  and  53.104  for  a  limitation  on 
the  amount  of  tax  payable  on  lease 
payments. 

(f)  In  the  case  of  use  by  the 
manufacturer,  the  tax  attaches  at  the 
time  the  use  begins. 


{Sa.3    EnmpltafK 

Several  sections  of  the  regulations  in 
this  part,  relating  to  sales  exempt  from 


304 


Federal  Register  /  Vol.  56.  No.  2  /  Thursday.  January  3.  1901  /  Rules  and  Regulations 


manufacturera  excise  tax,  require  the 
manufacturer  to  obtain  an  exemption 
certificate  from  the  purchaser  to 
substantiate  the  exempt  character  of  the 
sale.  Many  of  these  sections  also 
contain  specimen  forms  of  acceptable 
exemption  certificates.  However,  any 
form  of  exemption  certificate  will  be 
acceptable  if  it  includes  all  the 
information  required  to  be  contained  in 
such  a  certificate  by  the  pertinent 
sections  of  the  regulations  in  this  part.  If 
it  contains  all  the  required  information. 
a  form  of  exemption  certificate  that  is 
processed  by  data  processing  equipment 
is  acceptable. 

Subpart  B--Oeflnltiona 


$53.11    MMnmgof 

When  used  in  this  part  and  in  forms 
prescribed  under  this  part,  where  not 
otherwise  distinctly  expressed  or 
manifestly  incompatible  with  the  intent 
thereof,  terms  shall  have  the  meanings 
ascribed  in  this  section.  Words  in  the 
plural  form  shall  include  the  singular, 
and  vice  versa,  and  words  importing  the 
masculine  gender  shall  include  the 
feminine.  The  terms  "includes"  and 
"including"  do  not  exclude  other  things 
not  enumerated  which  are  in  the  same 
-general  class  or  are  otherwise  within  the 
scope  thereof. 

ATF officer.  An  officer  or  employee  of 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  authorized  to  perform 
any  function  relating  to  the 
administration  or  enforcement  of  this 
part. 

Calendar  quarter.  A  period  of  2 
calendar  months  ending  on  March  31. 
[une  30,  September  30.  or  December  31 
Chapter  32.  For  purposes  of  this  Part 
Chapter  32  means  section  4681.  Chapter 
32.  of  the  Internal  Revenue  Code  of  1986. 
as  amended. 

Code.  Internal  Revenue  Code  of  1986. 
as  amended. 

Director.  The  Director,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  the 
Department  of  the  Treasury, 
Washington.  DC  20226. 

Exportation.  The  severance  of  an 
article  from  the  mass  of  things  belonging 
within  the  United  States  with  the 
intention  of  uniting  it  with  the  mass  of 
things  belonging  within  some  foreign 
country  or  within  a  possession  of  the 
United  States. 

Exporter  The  person  named  as 
shipper  or  consignor  in  the  export  bill  of 
Iciding. 
^4        Firearms.  Any  portable  weapons, 
such  as  rifies,  carbines,  machine  guns, 
shotguns,  or  fowling  pieces,  from  which 
B  shot,  bullet,  or  other  projectile  may  be 
discharged  by  an  explosive. 


Importer  Any  person  who  brings  a 
taxable  article  into  the  United  States 
from  a  source  outside  the  United  States, 
or  who  withdraws  such  an  article  from  a 
customs  bonded  warehouse  for  sale  or 
use  in  the  United  States.  If  the  nominal 
importer  of  a  taxable  article  is  not  its 
beneficial  owner  (for  example,  the 
nominal  importer  is  a  customs  broker 
engaged  by  the  beneficial  owner),  the 
beneficial  owner  is  the  "importer"  of  the 
article  for  purposes  of  chapter  32  of  the 
Code  and  is  liable  for  tax  on  his  sale  or 
use  of  the  article  in  the  United  States. 
See  section  4219  of  the  Code  and  27  CFR 
53.121  for  the  circumstances  under 
which  sales  by  persons  other  than  the 
manufacturer  or  importer  are  subject  to 
the  manufacturers  excise  lax. 

Manufacturer  Includes  any  person 
who  produces  a  taxable  article  from 
scrap,  salvage,  or  junk  material,  or  from 
new  or  raw  material,  by  processing, 
manipulating,  or  changing  the  form  of  an 
article  or  by  combining  or  assembling 
two  or  more  articles.  The  term  also 
includes  a  "producer"  and  an 
"importer."  Under  certain 
circumstances,  as  where  a  person 
manufactures  or  produces  a  taxable 
article  for  another  person  who  furnishes 
materials  under  an  agreement  whereby 
the  person  who  furnished  the  materials 
retains  title  thereto  and  to  the  finished 
article,  the  person  for  whom  the  taxable 
article  is  manufactured  or  produced,  and 
not  the  person  who  actually 
manafai,tures  or  produces  it,  will  be 
considered  the  manufacturer. 

A  manufacturer  who  sells  a  taxable 
article  in  a  knockdown  condition  is 
liable  for  the  tax  as  a  manufacturer. 
Whether  the  person  who  buys  such 
component  parts  or  accessories  and 
assembles  a  taxable  article  from  them 
will  be  liable  for  tax  as  a  manufacturer 
of  a  taxable  article  will  depend  on  the 
relative  amount  of  labor,  material,  and 
overhead  required  to  assemble  the 
completed  article  and  on  whether  the 
article  is  assembled  for  business  or 
personal  use. 

Pistols.  Small  projectile  firearms 
which  have  a  short  one-hand  stock  or 
butt  at  an  angle  to  the  line  of  bore  and  a 
short  barrel  or  barrels,  and  which  are 
designed,  made,  and  intended  to  be 
aimed  and  fired  from  one  hand.  The 
term  does  not  include  gadget  devices, 
guns  altered  or  converted  to  resemble 
pistols,  or  small  portable  guns 
erroneously  referred  to  as  pistols,  as.  for 
example.  Nazi  belt  buckle  pistols,  glove 
pistols,  or  one-hand  stock  guns  firing 
fixed  shotgun  or  fixed  rifie  ammunition. 

Possession  of  the  United  States. 
Includes  Guam,  the  Midway  Islands. 
Palmyra,  the  Panama  Canal  Zone,  the 
Commonwealth  of  Puerto  Rico. 


American  Samoa,  the  Virgin  Islands, 
and  Wake  Island. 

Purchaser  Includes  a  lessee  where 
the  lessor  is  also  the  manufacturer  of  the 
article. 

Region.  A  Bureau  of  Alcohol.  Tobacco 
and  Firearms  Region. 

Regional  director  (compliance).  The 
principal  ATF  regional  official 
responsible  for  administering 
regulations  in  this  part. 

Revolvers.  Small  projectile  firearms  of 
the  pistol  type,  having  a  breech-loading 
chambered  cylinder  so  arranged  that  the 
cocking  of  the  hammer  or  movement  of 
the  trigger  rotates  it  and  brings  the  next 
cartridge  in  line  with  the  barrel  for 
firing. 

Sale.  An  agreement  whereby  the 
seller  transfers  the  property  (that  is.  the 
title  or  the  substantial  incidents  of 
ownership  in  goods)  to  the  buyer  for  a 
consideration  called  the  price,  which 
may  consist  of  money,  services,  or  other 
things. 

Secretary.  The  Secretary  of  the 
Treasury  or  his  delegate. 

Shells  and  ^rtridges.  Include  any 
article  consis^ig  of  a  projectile, 
explosive,  and  container  that  is 
designed,  assembled,  and  ready  for  use 
without  further  manufacture  in  firearms, 
pistols  or  revolvers.  A  person  who 
reloads  used  shell  or  cartridge  casings  is 
a  manufacturer  of  shells  or  cartridges 
within  the  meaning  of  section  4181  if 
such  reloaded  shells  or  cartridges  are 
sold  by  the  reloader.  However,  the 
reloader  is  not  a  manufacturer  of  shells 
or  cartridges  if,  in  return  for  a  fee  and 
expenses,  he  reloads  casings  of  shells  or 
cartridges  submitted  by  a  customer  and 
returns  the  reloaded  shells  or  cartridges 
with  the  identical  casings  provided  by 
the  customer  to  that  customer.  Under 
such  circumstances,  the  customer  would 
be  the  manufacturer  of  the  shells  or 
cartridges  and  may  be  liable  for  tax  on 
the  sale  of  articles.  See  section  4218  of 
the  Code  and  §  53.112. 

Taxable  article.  Any  article  taxable 
under  section  4181  of  the  Code. 

Vendor  Includes  a  lessor  where  the 
lessor  is  also  the  manufacturer  of  the 
article. 

Subpart  C— Administrative  and 
Miscellaneous  Provisions 

§  53.21    Forms  prescribed. 

(a)  The  Director  is  authorized  to 
prescribe  all  forms  required  by  this  part. 
All  of  the  information  called  for  in  each 
form  shall  be  furnished  as  indicated  by 
the  headings  on  the  form  and  the 
instructions  on  or  pertaining  to  the  form. 
In  addition,  information  called  for  in 
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each  form  shall  be  furnished  as  required 
by  this  part. 

(b)  "Public  Use  Forms  '  (ATF 
Publication  1322.1)  is  a  numerical  listing 
of  forms  issued  or  used  by  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  This 
publication  is  available  from  the 
Superintendent  of  Documents,  US. 
Government  Printing  Office, 
Washington.  DC  20402. 

(c)  Requests  for  forms  should  be 
mailed  to  the  ATF  Distribution  Center, 
7943  Angus  Court.  Springfield,  Virginia 
22153. 

§  53.22    Employer  Identification  number. 

(a)  Requirement  of  application.  (1)  An 
application  on  Form  SS-4  for  an 
employer  identification  number  shall  be 
made  by  every  person  who  makes  a  sale 
or  use  of  an  article  with  respect  to 
which  a  tax  is  imposed  by  section  4181 
of  the  Code,  but  who  has  not  earlier 
been  assigned  an  employer 
identification  number  or  has  not  applied 
for  one.The  application  and  any 
supplementary  statement  accompanying 
it  shall  be  prepared  in  accordance  with 
the  applicable  form,  instructions,  and 
regulations  and  shall  set  forth  fully  and 
clearly  the  data  therein  called  for.  Form 
SS-4  may  be  obtained  from  any  internal 
revenue  district  office,  internal  revenue 
service  center  or  ATF  regional  office. 
The  application  shall  be  filed  with  the 
internal  revenue  officer  designated  in 
the  instructions  applicable  to  Form  SS- 
4.  The  application  shall  be  signed  by: 
(i)  The  individual  if  the  person  is  an 
individual; 

(ii)  The  president,  vice-president,  or 
other  principal  officer,  if  the  person  is  a 
corporation; 

(iii)  A  responsible  and  duly  authorized 
member  or  officer  having  knowledge  of 
its  affairs,  if  the  person  is  a  partnership 
or  other  unincorporated  organization;  or 

(iv)  The  fiduciary,  if  the  person  is  a 
trust  or  estate. 

An  employer  identification  number 
will  be  assigned  to  the  person  in  due 
course  upon  the  basis  of  information 
reported  on  the  application  required 
under  this  section, 

(2)  Time  for  filing  Form  SS-4.  The 
application  for  an  employer 
identification  number  shall  be  filed  no 
later  than  the  seventh  day  after  the  date 
of  the  first  sale  or  use  of  an  article  with 
respect  to  which  a  tax  is  imposed  by 
chapter  32  of  the  Code.  However,  the 
application  should  be  filed  far  enough  in 
advance  of  the  first  required  use  of  such 
number  to  permit  issuance  of  the 
number  in  time  for  compliance  with 
such  requirement. 

(b)  Use  of  employer  identification 
number  The  employer  identification 


number  assigned  to  a  person  liable  for  a 
tax  imposed  by  chapter  32  of  the  Code 
shall  be  shown  on  any  return,  statement, 
or  other  document  submitted  to  ATF  by 
the  person. 

Subparts  D-F— [Reserved] 

Subpart  G— Tax  Rates 

§  53.61    ImpssJtion  and  rates  of  tax. 

(a)  Imposition  of  tax.  Section  4181  of 
the  Code  imposes  a  tax  on  the  sale  of 
the  following  articles  by  the 
manufacturer,  producer,  or  importer 
thereof: 

(1)  Pistols; 

(2)  Revolvers; 

(3)  Firearms  (other  than  pistols  and 
revolvers);  and 

(4)  Shells  and  cartridges, 

(b)  Parts  or  accessories.  No  tax  is 
imposed  by  section  4181  of  the  Code  on 
the  sale  of  parts  or  accessories  of 
firearms,  pistols,  revolvers,  shells,  and 
cartridges  when  sold  separately,  or 
when  sold  with  a  complete  firearm. 
Thus,  no  tax  attaches  to  the  sale  of 
telescopic  mounts,  rubber  recoil  pads, 
rifle  sights,  and  similar  parts  for 
firearms  when  sold  separately,  or  when 
sold  with  complete  firearms  for  use  as 
spare  parts  or  accessories.  The  tax  does 
attach,  however,  to  sales  of  completed 
firearms,  pistols,  revolvers,  or  to  sales  of 
such  articles  which,  although  in  a 
knockdown  condition,  are  complete  as 
to  all  component  parts. 

(c)  Rates  of  tax.  Tax  is  imposed  on  the 
sale  of  the  articles  specified  in  section 
4181  of  the  Code  at  the  rates  indicated 
below. 


Pefcent 


( 1 )  Pistols 

(2)  Hevolvofs " ~ 

(3)  Firearms  (ott>er  ttian  pistols  and  re- 
volvers)  

(i)  Shells  and  cartridges 


(d)  Computation  of  tax.  The  tax  is 
computed  by  applying  to  the  price  for 
which  the  article  is  sold  the  applicable 
rate.  For  definition  of  the  term  "price" 
see  section  4216  of  the  Code  and  the 
regulations  contained  in  Subpart  J  of 
this  part. 

(e)  Liability  for  tax.  The  tax  imposed 
by  section  4181  of  the  Code  is  payable 
by  the  manufacturer,  producer,  or 
importer  making  the  sale. 

§  53.62    Exemptions. 

(a)  Firearms  subject  to  the  National 
Firearms  Act.  Section  4182(a)  provides 
that  the  tax  imposed  by  section  4181  of 
the  Code  shall  not  attach  to  the  sale  of 
any  firearms  on  which  the  tax  imposed 


by  section  5811  of  the  Code  (relating  to 
tax  on  the  transfer  of  machine  guns, 
short-barreled  firearms,  and  other 
weapons)  has  been  paid.  Any 
manufacturer,  producer,  or  importer 
claiming  such  an  exemption  from  the  tax 
imposed  by  section  4181  of  the  Code 
must  maintain  such  records  and  be 
prepared  to  produce  such  evidence  as 
will  establish  the  right  to  the  exemption, 
(b)  Sales  to  Defense  Department  or  to 
U.S.  Coast  Guard— [1]  Military 
department.  Section  4182(b)  of  the  Code 
provides  that  the  tax  imposed  by  section 
4181  of  the  Code  shall  not  attach  to  the 
sale  of  firearms,  pistols,  revolvers, 
shells,  or  cartridges  that  are  purchased 
with  funds  appropriated  for  a  military 
department  of  the  United  States.  For  this 
purpose,  the  term  "military  department" 
means  the  Department  of  the  Army,  the 
Department  of  the  Navy,  and 
Department  of  the  Air  Force.  Included  in 
the  Department  of  the  Navy  are  naval 
aviation  find  the  Marine  Corps. 

(2)  Coast  Guard.  Section  655.  title  14, 
U.S.C.  provides  that  no  tax  on  the  sale 
or  transfer  of  firearms,  pistols,  revolvers, 
shells,  or  cartridges  may  be  imposed  on 
such  articles  when  bought  with  funds 
appropriated  for  the  United  States  Coast 
Guard. 

(3)  Supporting  evidence.  Any 
manufacturer,  producer,  or  importer 
claiming  an  exemption  from  the  tax 
imposed  by  section  4181  of  the  Code  by 
reason  of  section  4182(b)  of  the  Code 
must  maintain  such  records  and  be 
prepared  to  produce  such  evidence  as 
will  establish  the  right  to  the  exemption. 
Generally,  clearly  identified  orders  or 
contracts  of  a  military  department 
signed  by  an  authorized  officer  of  the 
military  department  will  be  sufficient  to 
establish  the  right  to  the  exemption.  In 
the  absence  of  such  orders  or  contracts. 
a  statement,  signed  by  an  authorized 
officer  of  a  military  department  or  the 
Coast  Guard,  that  the  prescribed  articles 
were  purchased  with  funds  appropriated 
for  that  military  department  or  the  Coast 
Guard  will  constitute  satisfactory' 
evidence  of  the  right  to  an  exemption. 

§  53.63    Other  tax-tree  sales. 

For  provisions  relating  to  tax-free 
sales  of  firearms  and  ammunition  see: 

(a)  Section  4221  and  27  CFR  53.131. 
"Tax-free  sales:  general  rule". 

(b)  Section  4223  and  27  CFR  53.132, 
"Tax-free  sale  of  articles  to  be  used  for, 
or  resold  for.  further  manufacture". 

(c)  Section  4222  and  27  CFR  53.140. 
"Registration". 


/ 
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Subpart  J— Special  Provlaiona 
AppUcabte  to  Manufacturers  Taxes 


I S1A1    CDargM  to  f  includad  In 
pfffCe. 

(a)  In  general.  The  "price"  for  which 
an  article  is  sold  includes  the  total 
consideration  paid  for  the  article. 
whether  that  consideration  is  in  the  form 
of  money,  services,  or  other  things. 
However,  for  purposes  of  the  taxes 
Impoaed  under  chapter  32  of  the  Code, 
certain  collateral  charges  made  in 
connection  with  the  sale  of  a  taxable 
article  must  be  Included  in  the  taxable 
sals  price,  whereas  others  may  be 
excluded  Any  charge  which  is  required 
by  a  manufacturer,  producer,  or  importer 
to  be  paid  as  a  condition  of  its  sale  of  a 
taxable  article  and  which  is  not 
attributable  to  an  expense  falling  within 
one  of  the  exclusions  provided  in 
section  4216  of  the  Code  or  the 
regulatioiu  thereunder  is  includable  in 
the  taxable  sale  price.  It  is  immaterial 
for  this  purpose  that  the  charge  may  be 
paid  to  a  person  other  than  the 
manufacturer,  producer,  or  importer,  or 
that  h  may  be  separately  billed  to  the 
purchaser  as  a  charge  earmarked  for 
expenses  incurred  or  to  be  incurred  in 
his  behalf,  such  as  charges  for 
demonstration  or  display  of  the  article, 
for  sales  promotion  programs,  or 
otherwise.  With  respect  to  the  rules 
relating  to  exclusion  of  charges  for  local 
advertising  of  a  manufacturer's 
products,  see  section  4216(e)  of  the  Code 
and  S  53.10a  In  the  case  of  sales  on 
credit,  a  carrying,  rrnance,  or  service 
charge  is  exducUble  from  the  sale  price 
if  it  is  reasonably  related  to  the  costs  of 
carrying  the  deferred  portion  of  the  sale 
price  (such  as  interest  on  the  deferred 
portion  of  the  sale  price,  expenses  of 
bookkeeping  necessary  to  keep  the 
records  of  such  sales,  and  expenses  of 
correspondence  and  other 
communication  in  connection  with 
collection). 

(b)  Tools  and  dies.  Separate  charges 
for  tools  and  dies  used  in  the 
manufacture  or  production  of  a  taxable 
article  are  to  be  included,  in  whole  or  in 
part,  in  the  sale  price  on  which  the  tax  is 
based.  It  is  immaterial  whether  the 
charges  for  such  items  are  billed  in  a 
lump  sum  or  are  amortized  or  allocated 
to  each  of  the  taxable  articles.  If,  at  the 
termination  of  a  contract  to  manufacture 
taxable  articles,  the  tools  and  dies  used 
in  production  pass  to  the  purchaser,  only 
the  amount  of  depreciation  of  the  tools 
and  dies  incurred  in  production. 
computed  on  a  "production  output" 
basis,  should  be  included  in  the  sale 
price.  If  the  purchaser  furnishes  the 


tools  and  dies,  the  amount  of  the  cost 
thereof,  to  the  extent  that  such  cost  has 
been  depreciated  m  the  production  of 
the  taxable  articles  (computed  on  a 
"production  output"  basis),  shall  be 
included  in  determining  the  sale  price  of 
the  articles  for  purposes  of  computing 
the  tax. 

(c)  Charges  for  warranty.  A  charge  for 
a  warranty  of  an  article  which  the 
manufacturer,  producer,  or  importer 
requires  the  purchaser  to  pay  in  order  to 
obtain  the  article  shall  be  included  in 
the  sale  price  of  the  article  on  which  the 
tax  is  computed.  On  the  other  hand,  a 
charge  for  a  warranty  of  a  taxable 
article  paid  at  the  purchaser's  option 
shall  not  be  included  in  the  sale  price  for 
purposes  of  computing  lax  thereon. 

(d)  Charges  for  coverings,  containers, 
and  packing.  Any  charge  by  the 
manufacturer,  producer,  or  importer  for 
coverings  and  containers  of  whatever 
nature  used  to  pack  an  article  for 
shipment  shall  be  included  as  part  of  the 
sale  price  for  the  purpose  of  computing 
the  tax.  whether  or  not  the  charges  are 
identified  as  such  on  the  invoice  or  are 
billed  separately.  Even  though  there  is 
an  agreement  that  the  manufacturer, 
producer,  or  importer  will  repay  all  or  a 
portion  of  the  charge  for  the  coverings  or 
containers  upon  the  return  thereof,  the 
full  charge  nevertheless  shall  be 
included  in  the  sale  price.  It  is 
immaterial  whether  the  charge  made  at 
the  time  of  sale  is  more  or  less  than  the 
actual  value  of  the  covering  or 
container.  See  §  53.173(b)(4)  for 
provisions  relating  to  the  claiming  of  a 
credit  or  refund  in  the  case  of  a  price 
readjustment  due  to  the  return  or 
repossession  of  a  covering  or  container. 
Packing  charges  are  to  be  included  in 
the  sale  price  whether  the  charges  cover 
normal  packing  or  special  packing 
services,  such  as  for  extra  protection  of 
the  article  or  for  odd-lot  quantities.  This 
rule  shall  apply  whether  the  packing 
services  are  initiated  by  the 
manufacturer,  producer,  or  importer  or 
are  furnished  at  the  request  of  the 
purchaser  and  whether  the  packing  is 
performed  by  the  manufacturer, 
producer,  or  importer  or  by  another 
person  at  his  request.  If  the  purchaser 
supplies  packing  materials,  the  fair 
market  value  of  such  materials  must  be 
included  in  the  tax  base  when 
computing  tax  liability  on  the  sale  of  the 
article. 

(e)  Taxable  and  nontaxable  articles 
sold  as  a  unit.  Where  a  taxable  article 
and  a  nontaxable  article  are  sold  by  the 
manufacturer  as  a  unit,  the  tax  attaches 
to  that  portion  of  the  manufacturer's 
sale  price  of  the  unit  which  is  properly 
allocable  to  the  taxable  article. 


Normally,  the  taxable  portion  of  such  a 
unit  may  be  determined  by  applying  to 
the  manufacturer's  sale  price  of  the  unit 
the  ration  which  the  manufacturer's 
separate  sale  price  of  the  taxable  article 
bears  to  the  sum  of  the  sale  prices  of 
both  the  taxable  and  nontaxable 
articles,  if  such  articles  are  sold 
separately  by  the  manufacturer.  Where 
the  articles  (or  either  one  of  them)  are 
not  sold  separately  by  the  manufacturer 
and  do  not  have  established  sale  prices, 
the  taxable  portion  is  to  be  determined 
from  a  comparison  of  the  actual  costs  of 
the  articles  to  the  manufacturer.  Thus,  if 
the  cost  of  the  taxable  article  represents 
four-fifths  of  the  total  cost  of  the 
complete  unit,  the  tax  applies  to  four- 
fifths  of  the  price  charged  by  the 
manufacturer  for  the  unit. 

§  S3.92    Exclusions  from  sale  price. 

(a)  Tax.— (1)  Tax  not  part  of  taxable 
sale  price.  The  tax  imposed  by  chapter 
32  of  the  Code  on  the  sale  of  an  article  is 
not  part  of  the  taxable  sale  price  of  the 
article.  Thus,  if  a  manufacturer 
computes  the  tax  on  a  sale  price  which 
is  determined  without  regard  to  the  tax. 
and  it  charges  the  proper  tax  as  a 
separate  item,  the  amount  of  tax  so 
charged  does  not  become  a  part  of  the 
taxable  sale  price  and  no  tax  is  due  on 
the  tax  so  charged.  Where  no  separate 
charge  is  made  as  tax.  it  will  be 
presumed  that  the  price  charged  to  the 
purchaser  for  the  article  includes  the 
proper  tax.  and  the  proper  percentage  of 
such  price  will  be  allocated  to  the  tax. 
(2)  Computation  of  tax.  If  an  article 
subject  to  tax  at  the  rate  of  10  percent  is 
sold  for  $100  and  an  additional  item  of 
$10  is  billed  as  tax,  $100  is  the  taxable 
selling  price  and  $10  is  the  amount  of 
tax  due  thereon.  However,  if  the  article 
is  sold  for  $100  with  no  separate  billing 
or  indication  of  the  amount  of  the  tax.  it 
will  be  presumed  that  the  tax  is  included 
in  the  $100,  and  a  computation  will  be 
necessary  to  determine  what  portion  of 
the  total  amount  represents  the  sale 
price  of  the  article  and  what  portion 
represents  the  tax.  The  computation  is 
as  follows: 

sale  price  including 

Taxable  sale  _   tax 

price  ""  ~ 

100  +  rate  of  tax. 


Thus,  if  the  tax  rate  is  10  percent  and 
the  sale  price  including  tax  is  $100,  the 
taxable  sale  price  is  $90.91  (that  is, 
$100  divided  by  (100 -t- 10)),  and  the  tax 
is  10  percent  of  $90.91,  or  $9.09. 
(b)  Transportation,  delivery. 

insurance,  or  installation  charges.  (1) 
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Charges  incurred  pursuant  to  sale. 
Charges  for  transportation,  delivery, 
insurance,  installation,  and  other 
expenses  actually  incurred  in 
connection  with  the  delivery  of  an 
article  to  a  purchaser  pursuant  to  a  bona 
fide  sale  shall  be  excluded  from  the  sale 
price  in  computing  the  tax.  Such  charges 
include  all  items  of  transportation, 
delivery,  insurance,  installation,  and 
similar  expense  incurred  after  shipment 
to  a  customer  begins,  in  response  to  the 
customer's  order,  pursuant  to  a  bona 
fide  sale.  However,  costs  of  such  nature 
incurred  by  a  manufacturer,  producer,  or 
importer  in  transporting,  in  the  normal 
course  of  business  and  for  its  benefit 
and  convenience,  articles  from  a  factory 
or  port  of  entry  to  a  warehouse  or  other 
facility  (regardless  of  the  location  of 
such  warehouse  or  facility)  are  not 
considered  as  being  incurred  in 
connection  with  the  delivery  of  an 
article  to  a  purchaser  pursuant  to  a  bona 
fide  sale,  and  charges  therefor  cannot  be 
excluded  from  the  sale  price  in 
computing  tax  liability.  Similarly,  an 
allowance  granted  by  a  manufacturer  as 
reimbursement  for  expenses  incurred  by 
the  purchaser  in  shipping  used  articles 
to  the  manufacturer  for  credit  against 
the  purchase  price  of  taxable  articles 
shall  not  be  excluded  from  the  sale  price 
when  computing  tax  due  on  the  sale  of 
the  taxable  articles.  In  any  event,  no 
charge  may  be  excluded  from  the  sale 
price  unless  the  conditions  set  forth  in 
paragraph  (b)(2)  of  this  section  are 
complied  with.  Said  conditions  are 
prescribed  under  the  authority  granted 
the  Secretary  in  section  4216(a)  of  the 
Code. 

(2)  Only  actual  expenses  to  be 
excluded.  Where  a  separate  charge  is 
made  for  transportation  or  other 
expenses  incurred  in  connection  with 
the  delivery  of  an  article  to  the 
purchaser  pursuant  to  a  bona  fide  sale, 
there  shall  be  excluded  in  arriving  at  the 
sale  price  subject  to  fax  only  that 
portion  of  the  charge  which  represents 
the  actual  expenses  incurred  for  the 
transportation  or  other  excludable 
expenses.  Where  a  separate  charge  is 
less  than  the  actual  expense,  the 
difference  is  presumed  to  be  included  in 
the  billed  price.  Such  difference, 
together  with  the  separate  charge,  shall 
be  excluded  in  arriving  at  the  sale  price 
on  which  the  tax  is  computed.  Similarly, 
where  no  separate  charge  is  made  but 
the  manufacturer,  producer,  or  importer 
incurs  an  expense  of  the  type  to  which 
this  paragraph  has  application,  the 
amount  of  such  expense  actually 
incurred  shall  be  excluded  from  the  sale 
price  on  which  the  tax  is  computed. 
Where  transportation  expense  is 


incurred  in  conjunction  with  a  shipment 
composed  of  both  taxable  and 
nontaxable  articles,  only  the  portion  of 
the  expense  allocable  to  the  taxable 
articles  shall  be  excludable.  In  general, 
unless  the  taxpayer  establishes  to  the 
satisfaction  of  the  regional  director  that 
another  method  reasonably  apportions 
such  freight  expense  between  taxable 
and  nontaxable  articles,  such  expense 
should  be  apportioned  on  the  basis  of 
the  relative  weights  (or,  if  available,  the 
relative  published  tariff  rates) 
applicable  to.the  taxable  and 
nontaxable  articles.  Where  it  is  not 
feasible  to  apportion  such  expense  on 
the  basis  of  relative  weights  or  tariff 
rates,  the  expense  shall  be  apportioned 
on  another  reasonable  basis;  for 
example,  in  the  case  of  a  shipment 
including  both  taxable  and  nontaxable 
articles  which  are  subject  to  the  same 
tariff  rate,  it  may  be  appropriate  to 
apportion  the  transportation  expense  on 
the  basis  of  the  relative  sale  prices.  A 
charge  for  insurance  in  connection  with 
the  delivery  of  an  article  to  a  purchaser 
is  considered  to  represent  an  expense 
actually  incurred  only  to  the  extent  that 
an  amoimt  equivalent  to  such  charge  is 
paid  or  payable  by  the  manufacturer  to 
a  person  authorized  to  assume  such 
insurance  risk. 

(3)  Transportation,  delivery,  or 
installation  services  performed  by 
manufacturer  For  purposes  of 
computing  the  taxable  sale  price  of 
articles,  it  is  immaterial  whether  the 
transportation,  delivery,  or  other 
services  of  the  type  to  which  this 
paragraph  has  application  are 
performed  by  a  common  carrier  or 
independent  agency  for  or  on  behalf  of 
the  manufacturer,  producer,  or  importer, 
or  are  performed  by  the  manufacturer, 
producer,  or  importer  with  the  use  of  its 
own  vehicles  or  other  facilities.  Thus, 
where  a  manufacturer,  producer,  or 
importer  performs  the  transportation, 
delivery,  or  other  services  with  its 
equipment,  tools,  employees,  etc.,  the 
cost  of  such  services  allocable  to  the 
sale  of  the  taxable  article  shall  be 
excluded.  In  determining  whether  an 
expense  is  an  excludable  transportation 
or  delivery  expense,  only  those 
expenses  incurred  by  reason  of  the  fact 
that  the  purchaser  accepts  delivery  at 
some  point  other  than  the 
manufacturer's  place  of  business  shall 
be  considered  excludable  transportation 
or  delivery  expenses.  All  expenses 
incurred  in  placing  an  article  packed, 
ready  for  shipment  on  the  loading  dock 
at  the  manufacturer's  factory  are  not 
excludable  transportation  or  delivery 
expenses.  An  allowance  granted  by  the 
manufacturer,  producer,  or  importer  to 


the  purchaser  for  transportation, 
delivery,  or  other  expenses  incurred  or 
to  be  incurred  by  the  purchaser  in 
connection  with  the  sale  shall  be 
excluded  in  computing  the  taxable  sale 
price,  if  charges  for  similar  expenses 
would  be  excludable  if  incurred  by  the 
manufacturer. 

(4)  Records  in  support  of  exclusion. 
Every  manufacturer,  producer,  or 
importer  making  sales  of  taxable  articles 
shall  keep  records  which  will  disclose 
the  amount  of  transportation,  delivery, 
insurance,  installation  or  other  expense 
actually  incurred  by  it  in  cormection 
with  the  delivery  of  a  taxable  article  to 
a  purchaser  pursuant  to  a  bona  fide  sale. 

(c)  Other  charges.  A  charge  or 
expense  not  within  the  scope  of 
paragraph  (a)  or  (b)  of  this  section, 
whether  or  not  separately  stated,  may 
not  be  excluded  in  computing  the 
taxable  sale  price  unless  it  can  be 
shown  by  adequate  records  that  the 
charge  or  expense  is  not  properly 
included  as  a  manufacturing  or  selling 
expense  or  is  in  no  way  incidental  to 
placing  the  article  in  condition  packed 
ready  for  shipment.  Commissions  to 
manufacturers'  agents,  or  allowances, 
payments,  or  adjustments  made  to,  and 
for  the  benefit  of,  persons  other  than  the 
purchaser  may  not  be  excluded  or 
deducted,  under  any  condition,  in 
computing  the  sale  price  upon  which  the 
tax  is  computed. 

§  53.93    Other  Hems  relating  to  tax  on  sale 
price. 

(a)  Exchanges.  If,  in  connection  with 
the  sale  of  an  article  subject  to  a  tax 
imposed  under  chapter  32  of  the  Code 
on  the  price  for  which  sold,  a 
manufacturer  receives  from  its  vendee 
another  article  in  exchange,  the  tax  on 
the  manufacturers  sale  shall  be 
computed  on  the  basis  of  the  amount 
allowed  for  the  article  received  from  the 
vendee,  plus  any  additional  amount 
charged  the  vendee. 

(b)  Replacements  under  warranty.  If 
an  article,  subject  to  a  tax  imposed 
under  chapter  32  of  the  Code  on  the 
price  for  which  sold,  is  returned  to  the 
manufacturer  by  reason  of  the  failure  of 
the  article  under  a  warranty  as  to  its 
quality  or  service,  and  a  new  article  is 
given  by  the  manufacturer,  free,  or  at  a 
reduced  price,  the  tax  on  the  new  article 
shall  be  computed  on  the  actual  amount, 
if  any,  to  be  paid  to  the  manufacturer  for 
the  new  article.  See  §  53.134(b)(2)  for  the 
circumstances  under  which  the 
allowance  made  by  the  manufacturer, 
producer,  or  importer  upon  the  return  of 
the  first  article  constitutes  a  price 
readjustment  of  the  sale  pnce  of  the  first 
article  and  the  extent,  if  any,  to  which  a 
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credit  may  be  allowed,  or  refund  made, 
of  the  tax  paid  by  the  manufacturer, 
producer,  or  importer  on  the  sale  of  the 
first  article. 

(c)  Read/ustments  in  sale  price. 
Readjustment  in  sale  price  (such  as 
allowable  discounts,  rebates,  bonuses, 
etc.]  cannot  be  anticipated.  The  tax 
must  be  based  upon  the  original  price 
unless  the  readjustments  have  actually 
been  made  prior  to  the  close  of  the 
period  for  which  the  tax  upon  the  sale  is 
returned.  However,  if  the  price  upon 
which  the  tax  was  computed  is 
subsequently  readjusted,  credit  may  be 
taken  against  the  tax  due  on  a 
subsequent  return  or  a  claim  for  refund 
filed  as  provided  by  section  6416(b)(1)  of 
the  Code  and  SS  53.174-53.176. 

SS3.M    Ceralnictiv*  nto  prica;  tcepa  and 


(a)  In  general  Section  4216(b)  of  the 
Code  pertains  to  those  taxes  imposed 
under  chapter  32  of  the  Code  that  are 
based  on  th«  price  for  which  an  article  is 
sold,  and  contains  the  provisions  for 
constructing  a  tax  base  other  than  the 
actual  sale  price  of  the  article,  under 
certain  defined  conditions. 

(b)  Specific  applications.  (1)  Section 
4216(b)(1)  of  the  Code  applies  to: 

(i)  Arm's-length  sales  at  retail  or  on 
consignment,  other  than  those  sales  at 
retail  and  to  retailers  to  which  section 
4216(b)(2)  of  the  Code  and  |  53.96  apply: 
and 

(ii)  S«1m  othenvia*  than  at  arm's 
length,  and  at  less  than  fair  market 
price. 

(2)  SMdon  4216(b)(2)  of  the  Code 
applies  generally  to  arm's-length  sales  of 
an  article  at  retail  or  to  retailers,  or 
both,  where  tb«  manufacturer  also  sells 
the  sama  article  to  wholesale 
distributors. 

(3)  Section  4216(bK3)  of  the  Code 
provides  a  formula  fbr  determining  a 
constructive  sale  price  for  sales  of 
taxable  articles  between  memben  of  an 
affiliated  group  of  corporations  (as 
"affiliated  group"  is  defined  in  section 
1504(a]  of  the  Code)  in  those  instances 
where  the  purchasing  corporation 
regularly  resells  to  retailers  but  does  not 
regularly  resell  to  wholesale 
distributors,  and  except  for  situations 
where  section  42ia(bK4]  of  the  Code 
applies. 

(4)  Section  4216(b)(4)  of  the  Coda 
provides  a  special  method  for  computing 
a  constructive  sale  price  for  sales  of 
taxable  articlea  between  affiliated 
corporations  wbera  the  purchasing 
corporation  sells  only  to  retailers,  and 
the  normal  method  o^  selling  withta  the 
industry  is  for  maouiacturers  to  sell  to 
wholesale  distributors. 


(c)  Definitions.  For  purposes  of 
section  4216(b)  of  the  Code  and 
SS  53.94-53.97  and  unless  otherwise 
indicated: 

(1)  Sale  at  retail.  A  "sale  at  retail."  or 
a  "retail  sale  ".  is  a  sale  of  an  article  to  a 
purchaser  who  intends  to  use  or  lease 
the  article  rather  than  resell  it.  The  fact 
that  articles  are  sold  in  wholesale  lots, 
or  at  wholesale  prices,  will  not  change 
the  character  of  such  sales  as  "sales  at 
retail '  if  the  purchaser  is  not  engaged  in 
the  business  of  reselling  such  articles, 
and  acquires  them  for  the  purpose  of 
using  them  rather  than  reselling  them. 

(2)  Retail  dealers.  A  "retail  dealer",  or 
"retailer",  is  a  person  engaged  in  the 
business  of  selling  articles  at  retail. 

(3)  Wholesale  distributor.  The  term 
"wholesale  distributor"  means  a  person 
engaged  in  the  business  of  selling 
articles  to  persons  engaged  in  the 
business  of  reselling  such  articles. 

f  S3.M    Constructtve  sale  price;  tmtic 
rul«». 

(a)  /n  general.  Section  42ie(b)(l)  of  the 
Code  sets  forth  the  conditions  that 
require  the  Secretary  to  construct  a  sale 
price  on  which  to  compute  a  tax 
imposed  under  chapter  32  of  the  Code 
on  the  price  for  which  an  article  is  sold. 
The  section  requires  a  constructive  sale 
price  to  be  established  where  a  taxable 
article  is: 

(1)  Sold  at  retail; 

(2)  Sold  while  on  consignment;  or, 

(3)  Sold  otherwise  than  through  an 
arm's-length  transaction  at  less  than  fair 
market  price. 

(b)  SaJea  at  retail.  Section 
4216(b)(1)(A)  of  die  Code  relates  to  the 
determination  of  a  constructive  sale 
price  for  sales  of  taxable  articles  sold  at 
arm's-length  and  at  retail.  In  the  case  of 
such  sales,  the  constructive  sale  price  is 
the  highest  price  for  which  such  articles 
are  sold  to  wholesale  distributors,  in  the 
ordinary  course  of  trade,  by 
manufacturers  or  producers  thereof,  as 
determined  by  tlie  Secretary.  If  the 
constructive  sale  price  is  less  than  the 
actual  sale  prica,  the  constructive  sale 
price  shall  be  used  as  the  tax  base.  If  the 
constructive  sale  price  is  not  less  than 
th*  actual  sale  price,  the  actual  sale 
price  shall  be  considered  as  not  less 
than  fair  market  and  shall  be  used  as 
the  tax  base.  In  determining  the  highest 
price  for  which  articles  are  sold  by 
manufacturers  to  wholesale  distributors, 
there  must  be  taken  into  consideration 
the  normal  industry  practices  with 
respect  to  inclusions  and  exclusions 
under  saction  4216(a)  of  the  Code. 
Howevar,  once  a  constructive  sale  price 
has  been  deterrateed  by  the  Secretary, 
no  further  adjustment  of  such  price  shall 
be  made.  The  provisions  of  section 


4216(b)(1)(A)  of  the  Code  and  this 
paragraph  shall  not  apply  in  those 
instances  where  the  provisions  of 
section  4216(b)(2)  of  the  Code  and 
S  53.96  apply. 

(c)  Sales  on  consignment.  As  in  the 
case  of  sales  at  retail,  the  constructive 
sale  price  for  sales  on  consignment  shall 
be  the  price  for  which  such  articles  are 
sold,  in  the  ordinary  course  for  trade,  by 
manufacturers  or  producers  thereof,  as 
determined  by  the  Secretary.  For 
purposes  of  section  4218(b)(1)(B)  of  the 
Code  and  this  paragraph,  an  article  is 
considered  to  be  sold  on  consignment  if 
it  is  sold  while  it  is  on  consignment  to  a 
person  which  has  the  right  to  sell,  and 
does  sell,  such  article  in  its  own  name, 
but  never  receives  title  to  the  article 
from  the  manufacturer.  Ordinarily,  the 
constructive  sale  price  of  an  article  sold 
on  consignment  is  the  net  price  received 
by  the  manufacturer  from  the  consignee. 
The  provisions  of  section  4216(b)(1)(B) 
of  the  Code  and  this  paragraph  shall  not 
apply  if  the  provisions  of  section 
4216(b)(2)  of  die  Code  and  S  53.96  apply. 

(d)  Sales  not  at  arm's-length.  For 
purposes  of  section  4216(b)(1)(C)  of  the 
Code  and  this  paragraph,  a  sale  is 
considered  to  be  made  under 
circumstances  otherwise  than  at  "arm's- 
length"  if: 

(1)  One  of  the  parties  is  controlled  (in 
law  or  in  fact)  by  the  other,  or  there  is 
common  control,  whether  or  not  such 
control  is  actually  exercised  to  influence 
the  sale  price,  or 

(2)  The  sale  is  made  pursuant  to 
special  arrangements  between  a 
manufacturer  and  a  purchaser. 

In  case  of  an  article  sold  otherwise  than 
at  arm's-length,  and  at  less  than  fair 
market  price,  the  constructive  sale  price 
shall  be  the  price  for  which  such  articles 
are  sold,  in  the  ordinary  course  of  trade, 
by  manufacturers  or  producers  thereof, 
as  determined  by  the  Secretary.  Once 
such  a  constructive  sale  price  has  been 
determined,  no  further  adjustment  of 
such  price  shall  be  made.  See  sections 
4216(b)  (3)  and  (4)  of  the  Code,  and 
S  53.97,  for  specific  methods  for 
determining  constructive  sale  prices  for 
intercompany  sales  under  certain 
defined  conditions. 

iUM    Conatnidivaaalaprloa: special 
ruia  for  ann'e-tanglii  aalaa. 

(a)  In  general.  Section  4216(b)(2)  of  the 
Code  provides  a  special  rule  under 
which  a  manufacturer  shall  determine  a 
constructive  sale  price  for  this  sales  of 
taxable  articles  at  retail,  and  to  retail 
dealers,  under  conditions.  The  rule  is 
applicable  wherr 
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(1)  The  manufacturer  regularly  sells 
such  articles  at  retail,  or  to  retailers,  or 
both,  as  the  case  may  be. 

(2)  The  manufacturer  also  regulariy 
sells  such  articles  to  one  or  more 
wholesale  distributors  in  arm's-length 
transactions,  and  the  manufacturer 
establishes  that  its  prices  in  such  cases 
are  determined  without  regard  to  any 
benefit  to  be  derived  under  section 
4218(b)(2)  of  the  Code,  and 

(3)  The  transactions  are  arm's-length 
transactions.  A  manufactu.  jr  meeting 
the  foregoing  requirements  shall  base  its 
tax  liability  for  sales  at  retail  and  sales 
to  retailers  on  the  lower  of  its  actual 
sale  price  or  the  highest  price  for  which 
it  sells  the  same  articles  under  the  same 
conditions  to  wholesale  distributors. 

(b)  Definitions.  For  purposes  of 
section  4216vb)(2)  of  the  Code  and  this 
section: 

[I]  Actual  sale  price.  "Actual  sale 
price"  means  the  actual  selling  price  for 
an  article  determined  in  the  same 
manner  as  sale  price  is  determined  for  a 
taxable  sale.  Accordingly,  such  price 
must  reflect  the  inclusions  and 
exclusions  set  forth  in  section  4216(a)  of 
the  Code,  and  any  price  adjustments 
described  in  section  6416(b)(1)  of  the 
Code. 

(2)  Highest  price  to  wholesale 
distributors.  The  "highest  price"  charged 
wholesale  distributors  for  an  article  by  a 
manufacturer,  producer,  or  importer 
thereof,  is  the  highest  price  at  which  the 
manufacturer,  producer,  or  importer 
sells  the  article  to  wholesale 
distributors,  determined  without  regard 
to  quantity.  Such  price  shall  be 
determined  in  the  same  manner  as  sale 
price  is  determined  for  a  taxable  sale 
with  respect  to  the  inclusions  and 
exclusions  under  section  4216(a)  of  the 
Code;  however,  since  the  price  is  to  be  a 
"highest"  price,  no  further  adjustment 
may  be  made  for  price  readjustments 
under  section  6416(b)(1)  of  the  Code. 

(3)  Regular  sales.  An  article  is 
considered  to  be  sold  "regularly"  at 
retail  or  to  retailers  if  sales  are  made  at 
retail  or  to  retailers  periodically  and 
recurringly  as  a  regular  part  of  the 
seller's  business.  If  a  seller  makes  only 
isolated  or  casual  sales  of  an  article  at 
retail  or  to  retailers,  it  is  not  considered 
to  be  selling  "regulariy"  at  retail  or  to 
retailers.  Similarly,  a  manufacturer  is 
considered  to  be  making  regular  sales  of 
an  article  to  one  or  more  distributors  if  it 
sells  the  article  to  at  least  one 
distributor  periodically  and  recurringly 
as  a  regular  p&rt  of  its  business. 

(4)  Normal  method  of  sales  in 
industry.  In  the  absence  of  a  showing  to 
the  Director  of  a  more  appropriate 
manner  of  determining  the  normal 
method  of  sales  within  an  industry 


which  is  practical  in  application,  the 
normal  method  of  sales  within  an 
industiy  shall  be  regarded  as  not  being 
at  retail  or  to  retailers,  or  both,  if  the 
industry  dollar  volume  of  sales  which 
are  at  retail  or  to  retailers,  or  both,  is 
less  than  half  the  total  industry  dollar 
volume  of  sales  at  all  levels  of 
distribution  by  manufacturers, 
producers,  or  importers,  including  sales 
to  other  manufacturers,  producers,  or 
importers. 

§53.97    Conetructive  sate  price;  affWated 
corporationa. 

(a)  In  general  Sections  4216(b)  (3]  and 
(4)  of  the  Code  establish  procedures  for 
determining  a  constructive  sale  prirp 
under  section  4217(b)(1)(C)  of  the  Code 
for  sales  between  corporations  that  are 
members  of  the  same  "affiliated  group  ". 
as  that  term  is  defined  in  section  1504(a) 
of  the  Code. 

(b)  Sales  to  which  section  4216(b)(3) 
of  the  Code  applies.  Section  4216(b)(3)  of 
the  Code  provides  a  procedure  for 
determining  a  constructive  sale  price 
under  section  4216(b)(1)(C)  of  the  Code 
in  those  instances  where: 

(1)  A  manufacturer,  producer  or 
importer  regularly  sells  a  taxable  article 
to  a  wholesale  distributor  which  is  a 
member  of  the  same  affiliated  group  as 
the  manufacturer,  producers  or  importer, 
and 

(2)  The  wholesale  distinbutor  regularly 
sells  such  article  to  one  or  more 
independent  retailers,  but  does  not 
regularly  sell  to  wholesale  distributors. 
Under  such  circumstances  the 
constructive  sale  price  for  the  article 
shall  be  an  amoimt  equal  to  90  percent 
of  the  lowest  price  for  which  the 
distributor  regularly  sells  the  article  in 
arm's-length  transactions  to  such 
independent  retailers.  Once  the 
constructive  sale  price  has  been    . 
determined,  no  adjustment  shall  be 
made  fbr  inclusions  or  exclusions  under 
section  4216(a)  of  the  Code  or  price 
readjustments  under  section  6416(b)(1) 
of  the  Code.  If  both  sections  4216(b)(3) 
and  4216(b)(4)  of  tire  Code  apply  with 
respect  to  the  sale  of  an  article,  the 
constructive  sale  price  for  such  article 
shall  be  Uie  lower  of  die  prices 
computed  under  sections  4216(b)(3)  and 
4216(bX4). 

(c)  Saye*  to  which  section  42J6(bf(4)  of 
the  Code  applies.  Section  42iab)(4)  of 
the  Code  provides  a  procedure^or 
determining  a  constructive  satB  price 
under  section  4216(b)(1)(C)  of  the  Code 
in  those  instance  where: 

(1)  A  manufacturer,  producer,  or 
importer  regularly  sells  (except  for  tax- 
free  sales)  a  taxable  article  only  to  a 
wholesale  distributor  which  is  a  member 


of  the  same  affiliated  group  as  the 
manufacturer,  producer,  or  importer.* 

(2)  The  distributor  regularly  sells 
(except  for  tax-free  sales)  such  article' 
only  to  retail  dealers,  and 

(3)  The  normal  method  of  sales  for 
such  articles  within  the  industry  is  to 
sell  such  articles  in  arm's-length 
transactions  to  wholesale  distributors. 
Under  section  4216(b)(4]  of  the  Code,  the 
constructive  sale  price  of  such  article 
shall  be  the  median  price  at  which  the 
distributor,  at  the  time  of  the  sale  by  the 
manufacturer,  resells  the  article  to  retail 
dealers,  reduced  by  a  percentage  of  such 
price  equal  to  the  percentage  which: 

(i)  The  difference  between  the  median 
price  for  which  comparable  articles  are 
sold  to  wholesale  distributors,  in  the 
ordinary  course  of  trade,  by 
manufacturers  of  producers  thereof,  and 
the  median  price  at  which  such 
wholesale  distributors  in  arm's-length 
transactions  sell  such  comparable 
articles  to  retailers,  is  of 

(ii)  The  median  price  at  which  such 
wholesale  distributors  in  arm's-length 
transactions  sell  such  comparable 
articles  to  retailers.  For  purposes  of  Uiis 
paragraph,  the  "median  price"  for  which 
an  article  is  sold  at  a  particular  level  of 
distribution  is  the  price  midway 
between  the  highest  and  lowest  prices 
charged  vendees  at  the  particular  level 
of  distribution.  Where  only  one  price  is 
charged  at  a  level  of  distiibution. 
"median  price"  is  equivalent  to  'actual 
price".  All  sale  prices  referred  to  in 
paragraphs  (c)  and  (d)  of  this  section  are 
prices  that  must  reflect  the  inclusions 
and  exclusions  set  forth  in  section 
4216(a)  of  the  Code.  However,  once  a 
constiuctive  sale  price  has  been 
determined  under  these  paragraphs,  no 
further  adjustment  of  such  price  is 
allowed. 

(d)  Application  of  section  4216(h)(4)  of 
the  Code.  The  application  of  section 
4216(b)(4)  of  the  Code  and  paragraph  (c) 
of  this  section  may  be  illustrated  by  the 
following  example: 

Example.  M.  a  corporation  engajied  in  the 
manufacture  of  «rticle  X.  sold  100  of  such 
artldes  at  $10.00  p«r  article  to  a  wholesale 
distributor  N.  a  corporauon  engaged  m  the 
business  of  selling  X  articles  to  indepetwlent 
retail  dealers.  N  is  a  rrember  of  the  same 
affiliated  group  of  corporations  as  M  M  sells 
X  articles  only  to  N.  The  norma!  method  of 
manufacturers'  »«le»  of  X  articles  in  the 
industr>'  is  to  sell  to  independent  wholesale 
distrfljotors.  N  corporation  aeili  X  articies  to 
retailer*  tor  $li.00  each.  The  price  for  whtch 
comparable  X  articles  are  sold  to  wholesale 
disU-ibutors  in  the  ordinary  course  of  trade  by 
manufacturers  thereof  is  $12  00  per  article. 
Wholesale  distributors  sell  X  articles  to 
retailer*  in  the  ordinary  course  of  trade  for 
$16.00  per  article.  L'nder  the  forcRoing  facis 
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the  constructive  sale  price  determined  under 
«ection  4216(b)(4)  of  the  Code  and  this 
paragraph  is  $11.25.  computed  as  follows: 

$16.00 
$15.00- (SIS.OOX   -$12.00)  =  $11.25 


($16.00) 


(ej  Determination  of  "lowest price".  In 
addition  to  other  considerations,  in 
determining  a  'lowest  price"  for 
purposes  of  sections  4216(b)  (1)  and  (3) 
of  the  Code  and  \  53.97,  such  price  shall 
be  determined: 

(1)  Without  requiring  that  a  given 
percentage  of  sales  be  made  at  that 
price  (provided  that  the  volume  of  sales 
made  at  that  price  is  great  enough  to 
indicate  that  those  sales  have  not  been 
engaged  in  primarily  to  establish  a 
lower  tax  base),  and 

(2)  Without  including  any  charge  for  a 
fixed  amount  that  the  purchaser  has  an 
unconditional  right  to  recover  on  the 
basis  of  a  contractual  arrangement 
existing  at  the  time  of  sale. 

(f)  Definitions.  For  purposes  of  this 
section  and  paragraphs  (3)  and  (4)  of 
section  4216(b)  of  the  Code,  the  term 
"regularly  sells"  has  the  same  meaning 
as  that  accorded  the  term  "regular 
sales"  in  §  53.96(b)(3).  and  the  term 
"normal  method  of  sales  in  the  industry" 
has  the  same  meaning  as  accorded  that 
term  in  S  53.96(b)(4). 

§  S3.99    Computation  of  tax  on  leases  and 
Installment  ulet. 

(a)  Leases.  When  a  taxable  article  is 
leased  by  a  manufacturer,  producer,  or 
importer,  liability  for  tax  is  incurred. 
except  as  provided  by  section  4217(b)  of 
the  Code  and  %  53.104,  on  each  payment 
made  with  respect  to  such  lease.  Tax  is 
payable  on  each  lease  payment  as  long 
as  the  article  is  leased  by  the 
manufacturer,  producer,  or  importer. 
The  tax  payable  with  respect  to  each 
lease  payment  is  a  percentage  of  each 
payment  based  on  the  rate  of  tax.  if  any, 
in  effect  on  the  date  the  lease  payment 
is  due.  If  the  article  is  subsequently  sold 
by  the  manufacturer,  producer,  or 
importer,  the  tax  applies  also  to  such 
sale,  without  regard  to  the  tax  paid 
when  the  article  was  leased.  For 
definition  of  the  term  "lease",  see 

\  53.103. 

(b)  Installment  sales.  When  a  taxable 
article  is  sold  under  an  installment 


payment  contract  with  title  reserved  in 
the  seller,  or  under  a  conditional  sale 
contract,  chattel  mortgage  arrangement 
or  other  arrangement  creating  a  security 
interest  with  payments  to  be  made  in 
installments,  tax  shall  be  computed  and 
paid  on  each  payment  made  by  the 
purchaser.  The  tax  payable  with  each 
payment  is  a  percentage  of  each 
payment  based  on  the  rate  of  tax,  if  any, 
in  effect  on  the  date  the  payment  is  due. 
The  part  of  each  payment  that  is  subject 
to  tax  is  that  portion  of  the  payment 
equal  to  the  percentage  of  the  total 
portion  of  the  payment  equal  to  the 
percentage  of  the  total  charge  for  the 
article  that  is  subject  to  tax.  For 
example,  if  the  total  charge  for  the 
article  is  $1,000,  and  of  the  total  amount 
charged  only  90  percent  thereof,  or  $900, 
is  subject  to  lax  by  reason  of  exclusions, 
then  only  90  percent  of  the  installment 
payment  is  subject  to  tax.  If  the  tax  base 
is  a  constructive  sale  price  computed 
under  section  4216(b)  of  the  Code  that  is 
less  than  the  actual  sale  price  of  the 
article,  the  portion  of  each  payment 
subject  to  tax  is  the  percentage  of  such 
payment  equal  to  the  percentage  that 
the  constructive  sale  price  bears  to  the 
actual  sale  price.  For  example,  if  an 
article  is  sold  at  retail  for  $100,  and  the 
constructive  sale  price  for  such  an 
article  computed  under  the  provisions  of 
section  4216(b)(1)(A)  of  the  Code  is  $75, 
the  percentage  which  the  constructive 
sale  price  bears  to  the  actual  sale  price 
is  75  percent.  Accordingly,  only  75 
percent  of  each  installment  payment  is 
subject  to  tax. 

(c)  Sak'S^n  credit.  Where  articles  are 
sold  on  credit  under  conditions  other 
than  those  spiecified  in  paragraph  (b)  of 
this  section,  the  entire  tax  shall  be 
reported  and  paid  with  the  return 
covering  the  period  in  which  the  sale  is 
made,  even  though  the  price  may  not  be 
paid  to  the  manufacturer,  producer,  or 
importer  until  a  later  date,  or  not  paid  at 
all.  '  p 

§  S3.99    Sales  of  Installment  accounts. 

(a)  In  general.  Except  as  provided  in 
paragraph  (d)  of  this  section,  in  case  of  a 
sale  or  other  disposition  by  a 
manufacturer,  producer,  or  importer  of 
an  installment  account  of  the  type 
specified  in  section  4216(c)  of  the  Code, 
the  tax  shall  not  apply  to  subsequent 
installment  payments  on  such  account. 
Instead,  there  shall  be  paid  an  amount 
equal  to  the  difference  between  the  tax 
previously  paid  on  such  installment 


account  and  the  total  tax  computed  by 
applying: 

(1)  To  each  installment  due  before  the 
sale  of  the  installment  account,  the  rate 
of  tax  applicable  at  the  time  payment 
thereof  was  due.  and 

(2)  To  each  installment,  the  time  for 
payment  of  which  has  not  arrived,  the 
rate  of  tax  which,  under  the  provisions 
of  chapter  32  of  the  Code  as  in  effect  on 
the  date  of  the  sale  of  the  installment 
account,  is  (or  is  to  be)  in  effect  on  the 
date  such  installment  is  due.  However, 
see  paragraph  (b)  of  this  section  if  the 
sale  is  made  in  a  bankruptcy  or 
insolvency  proceeding.  The  tax  due 
under  this  paragraph  shall  be  included 
in  the  return  for  the  period  in  which  the 
account  is  sold. 

(b)  Sale  in  bankruptcy  or  insolvency 
proceeding.  In  the  case  of  a  sale  of  an 
installment  account  of  a  manufacturer, 
producer,  or  importer  pursuant  to  the 
order  of.  or  subject  to  the  approval  of,  a 
court  of  competent  jurisdiction  in  a 
bankruptcy  or  insolvency  proceeding, 
the  amount  of  tax  due  shall  be  computed 
and  paid  as  provided  in  paragraph  (a)  of 
this  section  but  shall  not  exceed  the 
amount  of  tax  computed  by  multiplying: 

(1)  The  proportionate  share  of  the 
amount  for  which  such  accounts  are 
sold  which  is  allocable  to  each  unpaid 
installment  payment,  by 

(2)  The  rate  of  tax  which,  under  the 
provisions  of  chapter  32  of  the  Code  as 
in  effect  on  the  date  of  the  sale  of  the 
installment  account,  is  (or  is  to  be)  in 
effect  on  the  date  such  payment  is  due. 

(c)  Collection  of  installment  accounts 
on  behalf  of  the  manufacturer.  Where  a 
manufacturer,  producer,  or  importer 
retains  title  to  an  installment  account 
but  turns  it  over  to  another  person  for 
collection  on  a  fee  basis,  no  sale  of  such 
account  (or  other  disposition  as 
contemplated  in  section  4216(d)  of  the 
Code)  has  been  made.  The  tax  shall 
continue  to  be  paid  as  provided  by 
section  4216(c)  of  the  Code. 

(d)  Returned  installment  accounts. 
Where  an  installment  account  which 
has  been  sold  or  otherwise  disposed  of 
is  returned  to  the  manufacturer, 
producer,  or  importer  who  sold  it  under 
an  agreement  under  which  the  account 
was  sold,  and  credit  or  refund  has  been 
allowed  under  section  6416(b)(5)  of  the 
Code  and  §  53.183,  the  manufacturer, 
producer,  or  importer  shall  pay  tax  as 
provided  by  section  4216(c)  of  the  Code 
and  §  53.98  on  any  subsequent  payments 
made  on  such  returned  installment 
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account  until  such  time  as  there  shall 
have  been  paid  the  total  tax  liability 
with  respect  to  the  account  as  computed 
under  paragraph  (a)  of  this  section. 

(e)  Limitation.  The  sum  of  the 
amounts  payable  under  this  section  and 
§  53.9B  or  an  installment  account  shall 
not  exceed  the  total  amount  of  tax 
which  would  be  payable  if  such 
installment  account  had  not  been  sold  or 
otherwise  disposed  of  (computed  as 
provided  in  subsection  (cj). 

§53.100    ExGhmtofi  Of  local  atfvertWng 
ettargw  from  Ml*  prfca. 

(a)  In  general.  Section  4216(e)  of  the 
Code  deals  with  the  treatment  to  be 
accorded  charges  made  by  a 
manufacturer  for.  and  reimbursements 
by  a  manufacturer  or  expenditures  in 
connection  with  the  advertising  of 
certain  articles  subject  to  excise  tax 
under  chapter  32  of  the  Code.  Section 
4216(e)  of  the  Cod«>  provides  an 
exclusion  (which  is  in  addition  to  the 
exclusions  provided  by  section  4215(a) 
of  the  Code  and  i  53.92)  in  respect  of 
charges  for  local  advertising,  as  defined 
in  paragraph  (b)  of  this  section,  for 
purposes  of  determining  the  price  for 
which  an  article  is  sold.  See  paragraph 
(c)  of  this  section.  The  exclusion 
provided  by  section  42ie(e)  of  the  Code 
and  paragraph  (c)  of  this  section  has 
application  only  if  the  advertising  is 
broadcast  over  a  radio  or  television 
station,  appears  in  a  newspaper  or 
magazine,  or  is  displayed  by  means  of 
an  outdoor  advertising  sign  or  poster. 
Section  4216(e)  of  the  Code  also 
provides  an  overall  limitation  in  respect 
of  the  sum  of  the  amount  of  the 
exclusions  from  price  as  charges  for 
local  advertising  and  the  amount  of  the 
readjustments  authorized  under  section 
6416(b)(1)  of  the  Code  (relating  to  credits 
or  refunds  for  price  readjustments)  in 
respect  of  reimbursements  by  a 
manufacturer  of  expenditures  for  local 
advertising.  See  f  53.101.  For  provisions 
prohibiting  exclusion  from  price  or 
readjustment  of  price  in  respect  of 
charges  for.  and  reimbursements  of 
expenditnres  for.  advertising  other  than 
local  advertising,  see  S  53.102. 

(b)  Definition  of  local  advertising. — 
(1)  In  general  For  purposes  of  the 
regulations  under  sections  4216(e)  and 
6416(b)(1)  of  the  Code  (§5  53.100-53.102 
and  53.173-53.176).  the  term  "local 
advertising"  means  advertising  which 
relates  to  an  article  writh  respect  to 
which  tax  is  imposed  under  chapter  32 
of  the  Code  on  the  price  for  which  sold 
and  which: 

(i)  Is  initiated  or  obtained  by  the 
purchaser  or  any  subsequent  vendee, 

(ii)  Names  the  article  for  which  the 
price  is  determinable  under  section  4216 


and  states  the  locatimi  at  which  such 
article  may  be  purchased  at  retail,  and 
(iii)  Is  broadcast  over  a  radio  station 
or  television  station,  appears  in  a 
newspaper  or  magazine,  or  is  displayed 
by  means  of  an  outdoor  advertising  sign 
or  poster. 

(2)  Initiating  or  obtaining  advertising. 
For  purposes  of  paragraph  {b)(l)  of  this 
section,  the  advertising  must  be  initiated 
or  obtained  by  one  or  more  of  the 
persons  in  the  chain  of  distribution  of 
the  article  (wholesale  distributor, 
jobber,  dealer,  etc)  who  purchased  the 
article  for  resale.  For  purposes  of  this 
subparagraph,  the  manufacturer  is  not 
considered  to  be  one  of  the  persons  in 
the  chain  of  distribution  of  the  article.  In 
general,  advertising  of  an  article  is 
considered  to  be  Initiated  or  obtained  by 
one  or  more  persons  in  the  chain  of 
distribution  of  the  article  if  any  such 
person; 

(i)  Takes  an  active  part  in  the  actual 
planning  and  development  or  in  the 
arrangements  or  negotiations  leading  to 
the  development,  of  the  form  and 
content  of  the  advertising,  or 

(ii)  Contracts  for  the  placement  of  the 
advertising. 

The  participation  of  the  manufacturer  of 
the  article  in  the  planning,  development, 
or  placement  of  the  advertising  is 
immaterial  provided  the  advertising  is  in 
fact  initiated  or  obtained  by  one  or  more 
persons  in  the  chain  of  distribution  of 
the  article.  Furthermore,  it  is  immaterial 
whether  or  not  the  advertising  is  subject 
to  the  approval  of  the  manufacturer  of 
the  article.  However,  if  no  person  in  the 
chain  of  distribution  of  the  article  takes 
an  active  part  in  the  actual  planning  and 
development,  or  in  the  arrangements  or 
negotiations  leading  to  the  development 
of  the  form  and  content  of  the 
advertising,  but,  rather,  all  such 
planning,  development,  arrangements, 
and  negotiations  are  accomplished  by 
the  manufacturer  of  the  article,  then 
such  manufacturer  is  considered  to  have 
initiated  the  advertising,  and  if  he  also 
contracts  for  the  placement  of  the 
advertising,  such  advertising  does  not 
quaUfy  as  "local  advertising". 

(3)  Identification  of  article  and  sales 
location.  To  meet  the  requirements  of 
paragraph  (b)(1)  of  this  section,  the 
advertising  must  identify  the  article  for 
which  the  price  is  determinable  under 
section  4216  of  the  Code  and  give  the 
location  or  locations  at  which  the  article 
may  be  purchased  at  retail.  All  products 
taxable  at  the  same  rate  under  the  same 
section  of  chapter  32  of  the  Code  shall 
be  considered  to  be  an  "article"  for 
purposes  of  the  preceding  sentence.  No 
specific  method  or  means  of 
identification  is  prescribed.  The 


identification  of  the  article  may  be  made 

through  the  use  of  the  name  of  the 
manufacturer  or  the  use  of  an 
established  trade-mark,  such  as  a  seal, 
picture,  letter  or  letters,  etc..  or  a 
combination  thereof.  The  advertising 
must  identify  the  particular  retail 
establishment  or  establishments  at 
which  the  article  may  be  purchased  at 
retail  but  need  not  specify  the  location 
of  any  such  establishment  in  terms  of 
the  number  by  which  the  premises  are 
designated  or  the  name  of  the  street  on 
which  the  retail  premises  are  (situated. 
However,  the  location  of  the  retail 
premises  must  be  described  sufficiently, 
as.  for  example,  by  reference  to  a 
particular  named  shopping  area  or 
shopping  center,  to  enable  customers  to 
find  the  retail  establishment. 

(4)  DetermiDotion  of  casta  of  local 
advertising.  Where  an  advertisement 
identifies  more  than  one  arUcle,  and  all 
such  articles  are  not  taxable,  or  are  not 
taxable  at  the  same  rate  under  the  same 
section  of  chapter  32  of  the  Code,  a 
reasonable  allocation  of  the  cost  of  the 
advertisement  must  be  made  among: 
(i)  Articles  Uxable  at  the  same  rale 
under  the  same  section  of  the  Code,  and 

(ii)  Articles  which  are  not  taxable 
under  chapter  32  of  the  Code. 
For  example,  in  the  case  of  a  single  page 
newspaper  or  raagazme  advertisement 
an  allocation  of  costs  reflecting  the 
lineage  or  space  devoted  to  the  specified 
categories  will  be  considered  to  reflect  a 
reasonable  allocation  of  the  cost  of 
advertising  the  diflerent  articles.  As  a 
general  rule,  only  the  cost  of  the  "spot" 
portion  identifying  the  retail 
establishment  is  considered  "local 
advertising"  in  the  case  of  national 
television  or  radio  programs. 

(5)  Meaning  of  "newspaper".  The  terra 
"newspaper",  as  used  in  paragraph 
(b)(1)  of  this  section,  is  Imiited  to  those 
publications  which  are  commonly 
understood  to  be  newspapers  and  which 
are  printed  and  disuibuted  periodically 
at  daily,  weekly,  or  other  short  intervals 
for  the  dissemination  of  news  of  a 
general  character  and  of  a  general 
interest.  The  term  does  not  include 
handbills,  circulars,  flyers,  or  the  like, 
unless  printed  and  distributed  as  a  part 
of  a  publication  which  constitutes  a 
newspaper  within  the  meaning  of  this 
subparagraph.  Neither  docs  the  term 
include  any  publication  which  is  issued 
to  supply  information  on  certam 
subjects  of  interest  to  particular  groups 
unless  such  pubhcation  otherwise 
qualifies  as  a  newspaper  within  the 
meaning  of  this  subparagraph.  For 
purposes  of  this  subparagraph, 
advertising  is  not  considered  to  be  news 
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of  a  general  character  and  of  a  general 
interest. 

(6)  Meaning  of  "magazine".  The  term 
"magazine",  as  used  in  paragraph  (b)(1) 
of  this  section,  is  limited  to  those 
publications  which  are: 

(i)  Commonly  understood  to  be 
magazines, 

(ii)  Printed  and  distributed 
periodically  at  least  twice  a  year,  and 

(iii)  Published  for  the  dissemination  of 
information  of  a  general  nature  or  of 
special  interest  to  particular  groups. 

(iv)  The  term  does  not  include 
handbills,  circulars,  flyers  or  the  like, 
unless  printed  and  distributed  as  a  part 
of  a  publication  which  constitutes  a 
magazine  within  the  meaning  of  this 
subparagraph.  For  purposes  of  this 
subparagraph,  advertising  is  not 
considered  to  be  information  of  a 
general  nature  or  information  of  special 
interest  to  particular  groups  within  the 
contemplation  of  paragraph  (b)(6)(iii)  of 
this  section. 

(7)  Meaning  of  "outdoor  advertising 
sign  or  poster".  The  term  "outdoor 
advertising  sign  or  poster",  as  used  in 
paragraph  (b)(1)  of  this  section,  means  a 
sign  or  poster  displaying  advertising 
matter,  which  is  located  outside  of  a 
roofed  enclosure.  This  term  includes 
both  signs  or  posters  on  billboards, 
whether  placed  on  or  affixed  to  land, 
buildings,  or  other  structures,  and  those 
which  are  displayed  on  or  attached  to 
moving  objects,  provided  the  signs  or 
posters  are  located  outside  of  a  roofed 
enclosure.  The  term  "roofed  enclosure" 
means  a  roof  structure  which  is 
enclosed  on  more  than  one-half  of  its 
sides  by  walls,  fences,  or  other  barriers. 

(c)  Exclusion — (1)  Conditions  and 
limitations.  A  charge  for  local 
advertising  which  is  required  by  a 
manufacturer  to  be  paid  as  a  condition 
to  his  sale  of  an  article  is  not  a  part  of 
the  taxable  price  of  the  article,  to  the 
extent  that  such  charge  meets  each  of 
the  following  conditions  and  limitations: 

(i)  Such  charge  does  not  exceed  5 
percent  of  the  difference  between: 

(A)  An  amount  which  would 
constitute  the  taxable  price  of  the  article 
(computed  at  the  time  of  the  sale  of  the 
article)  if  no  part  of  any  charge  for  local 
advertising  were  excludable  in 
computing  taxable  price,  and 

(B)  The  amount  of  any  separate 
charge  for  local  advertising,  whatever 
the  amount  of  such  charge  may  be, 

(ii)  Such  charge  is  specifically  shown 
as  a  separate  charge  for  local 
advertising  on  the  invoice  or  statement 
covering  the  sale  of  the  article. 

(iii)  Such  charge  is  billed  by  the 
manufacturer  with  the  intention  on  his 
part  of  repaying  the  amount  of  the 
charge  to  the  person  purchasing  the 


article  from  him,  or  to  any  person  who 
subsequently  purchases  the  article  for 
resale,  in  reimbursement  of  costs 
incurred  for  local  advertising  of  such 
article  or  some  other  article  or  articles 
taxable  at  the  same  rate  under  the  same 
section  of  the  Code.  In  the  absence  of 
evidence  to  the  contrary,  the  fact  of  such 
intention  will  be  assumed  in  all  cases 
where  the  manufacturer  and  his  vendees 
are  parties  to  an  advertising  plan  which 
calls  for  such  repayments,  or  the 
manufacturer  can  otherwise  establish 
that  the  vendees  to  whom  he  bills  such 
charges  understand  and  expect  that 
such  repayments  will  be  made. 

(2)  When  exclusion  ceases  to  apply- 
To  the  extent  that  charges  for  local 
advertising  meet  the  conditions  and 
limitations  stated  in  paragraph  (c)(1)  of 
this  section,  such  charge  is  excludable  in 
computing  the  taxable  price  of  the 
article  in  respect  of  which  the  charge 
was  made.  However,  the  exclusion  will 
cease  to  apply  in  respect  of  any  part  of 
such  charge  which  the  manufacturer 
fails  to  repay  before  May  1  of  the 
calendar  year  following  the  calendar 
year  in  which  the  article  was  sold,  to  the 
person  who  purchased  the  article  from 
him,  or  to  some  other  person  who 
subsequently  purchases  the  article  for 
resale,  in  reimbursement  of  costs 
incurred  for  local  advertising  of  such 
article  or  some  other  article  or  articles 
taxable  at  the  same  rate  under  the  same 
section  of  the  Code.  If.  before  such  May 
1,  any  part  of  the  charge  so  excluded  has 
not  been  so  repaid,  the  manufacturer 
becomes  liable  for  lax  on  such  May  1  in 
the  same  manner  as  if  an  article  taxable 
under  such  section  of  the  Code  had  been 
sold  by  him  on  such  May  1  at  a  taxable 
price  equivalent  to  that  part  of  the 
charge  not  so  repaid.  However,  see 
paragraph  (b)(2)  of  S  53.175,  relating  to 
price  readjustments  in  cases  where  local 
advertising  charges  are  not  repaid 
before  such  May  1  but  are  subsequently 
paid  over  by  the  manufacturer  to  his 
vendees  in  reimbursement  of  costs  for 
local  advertising.  For  provisions  relating 
to  the  method  of  determining  whether  a 
payment  by  a  manufacturer  is  or  is  not 
attributable  to  an  excluded  local 
advertising  charge,  see  paragraph  (bj(3) 
of  §  53.101.  In  any  case  where  the 
payment  is  determined  to  be 
attributable  to  such  a  charge,  the  date  of 
the  sale  in  connection  with  which  the 
charge  was  made  shall  be  determined 
on  a  first-in-first-out  basis  in  respect  of 
the  vendee  to  whom  the  charge  was 
billed  by  the  manufacturer. 

§  S3. 1 0 1    Limitation  on  aggregate  of 
exclusions  and  price  readtustments. 

(a)  In  general.  The  sum  of  the  amount 
excluded  from  taxable  price  in  respect 


of  charges  for  local  advertising,  as 
provided  in  section  4216(e)(1)  of  the 
Code  and  §  53.100,  plus  the  amount  of 
the  readjustments  for  which  credits  or 
refunds  may  be  claimed  in  respect  of 
local  advertising,  as  provided  in  section 
6416(b)(1)  of  the  Code  and  §  53.175,  is 
subject  to  an  overall  5  percent 
limitation.  This  limitation  applies  to 
each  manufacturer,  as  of  the  close  of 
each  calendar  quarter,  in  respect  of  all 
articles  taxable  under  the  same  section 
of  chapter  32  of  the  Code  which  were 
sold  by  such  manufacturer  in  such 
quarter  (and  the  preceding  quarter  or 
quarters,  if  any,  in  the  calendar  year), 
(b)  Computation  of  overall  5  percent 
limitation. — (1)  In  general.  The 
limitation  prescribed  by  section 
4216(e)(2)  of  the  Code  (the  "overall  5 
percent  limitation"  referred  to  in 
paragraph  (a)  of  this  section)  as  to  the 
total  of  the  exclusions  from  price  and 
readjustments  of  price  which  may  be 
claimed  for  local  advertising  in  respect 
of  all  articles  taxable  under  the  same 
section  of  Chapter  32  of  the  Code  shall 
be  computed  as  of  the  close  of  each 
calendar  quarter  of  the  calendar  year. 
The  overall  5  percent  limitation  is  5 
percent  of  the  difference  between; 

(i)  The  amount  which  would 
constitute  the  total  taxable  price 
(computed  at  the  time  of  sale)  of  all 
articles  taxable  under  the  same  section 
of  chapter  32  of  the  Code  sold  by  the 
manufacturer  during  the  elapsed 
calendar  quarters  of  the  calendar  year, 
if  no  part  of  any  charge  for  local 
advertising  were  excludable  in 
computing  taxable  price,  and 

(ii)  The  total  of  all  amounts  billed  as 
separate  charges  for  local  advertising  of 
such  articles  (whatever  the  amount  of 
any  single  charge  of  the  total  of  all 
charges). 

(iii)  In  making  the  computations  under 
paragraphs  (b)(1)  (i)  and  (ii)  of  this 
section,  credits  or  refunds  under  section 
6416(b)  of  the  Code  of  tax  paid  on  the 
sale  of  any  such  articles  are  to  be 
disregarded  and  articles  sold  tax-free  by 
the  manufacturer  are  to  be  excluded. 
The  amount  by  which  the  overall  5 
percent  limitation  computed  as  of  the 
close  of  a  particular  calendar  quarter  in 
respect  of  articles  taxable  under  the 
same  sec'ion  of  chapter  32  of  the  Code 
exceeds  the  sum  of  the  charges  for  local 
advertising  excluded  in  computing  the 
taxable  price  and  the  amount  of 
reimbursements  for  local  advertising  of 
such  articles  made  during  the  elapsed 
calendar  quarters  of  the  calendar  year, 
in  respect  of  which  credit  or  refund  has 
been  claimed,  represents  the  unused 
portion  of  the  overall  5  percent 
limitation.  Such  unused  portion  is  the 
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maximum  amount  of  reimbursements  for 
local  advertising  in  respect  of  which 
credit  or  refund  may  be  claimed  at  the 
close  of  the  particular  calendar  quarter, 
subject  to  the  applicable  conditions  and 
limitations  governing  the  right  to  claim  a 
credit  or  refund  in  respect  of  local 
advertising  (see  S  53.175).  The  unused 
portion  of  the  overall  5  percent 
limitation  as  of  the  close  of  the  fourth 
calendar  quarter  of  a  calendar  year  in 
respect  of  which  credit  or  refund  may 
not  be  claimed  as  of  the  close  of  such 
quarter  must  be  disregarded  in 
computing  the  overall  5  percent 
'i.Tiitation  for  any  subsequent  calendar 
quarter.  Moreover,  the  amount  of  any 
reimbursements  for  local  advertising 
made  by  a  manufacturer  in  a  calendar 
year  which  is  in  excess  of  the  amount  of 
such  reimbursements  in  respect  of  which 
credit  or  refund  may  be  claimed,  within 
the  overall  limitation,  as  of  the  close  of 
the  calendar  year,  may  not  subsequently 
serve  as  the  basis  for  a  credit  or  refund. 

(2)  Alternative  method  of  computation 
in  certain  cases.  If  during  the  portion  of 
the  calendar  year  ending  with  the  date 
as  of  which  the  overall  5  percent 
limitation  is  being  computed  the  amount 
of  the  local  advertising  charge 
separately  billed  by  the  manufacturer 
has  not,  in  respect  of  any  sale  of  any 
articles  taxable  under  the  same  section 
of  chapter  32  of  the  Code,  exceeded  the 
amount  excludable  pursuant  to  §  53.100 
in  computing  taxable  price,  the  overall  5 
percent  limitation  as  of  the  close  of  a 
particular  calendar  quarter  in  respect  of 
articles  taxable  under  such  section  is  5 
percent  of  the  total  taxable  price 
(computed  at  the  time  of  the  sale)  of  all 
such  articles  sold  taxpaid  during  the 
calendar  year. 

(3)  Allocation  of  amounts  paid  in 
reimbursement  of  expenditures  for  local 
advertising.  If  a  manufacturer  makes 
contributions  to  a  local  advertising 
program  in  connection  with  which  he 
makes  excludable  local  advertising 
charges,  it  is  necessary  that 
reimbursements  by  the  manufacturer  for 
local  advertising  be  attributed  to  the 
charges  for  local  advertising,  to  the 
manufacturer's  contributions,  or 
allocated  between  them.  Whether  an 
amount  paid  by  a  manufacturer  in 
reimbursement  of  expenses  for  local 
advertising  is  or  is  not  a  repayment  of  a 
local  advertising  charge  which  was 
excluded  from  taxable  price  under 
section  4216(e)(1)  of  the  Code  and 

§  53.100,  shall  be  determined  on  the 
basis  of  an  allocation  made  under  the 
agreement  between  the  manufacturer 
and  his  vendee  (or  any  subsequent 
vendee). 


(c)  Examples.  The  application  of 
paragraphs  (a)  and  (b)  of  this  section 
may  be  illustrated  by  the  following 
examples: 

Example  (1).  During  the  first  and 
second  calendar  quarters  of  the  year,  a 
manufacturer  makes  sales  of  articles 
taxable  under  section  4181  of  his 
distributors.  The  total  charges  of  such 
sales,  exclusive  of  the  tax, 
transportation  charges,  delivery  charges, 
or  other  charges  which  are  excludable, 
pursuant  to  section  4216(a)  of  the  Code, 
in  computing  taxable  price,  are  as 
follows: 

First  Quarter 
Articles   taxable   under  Sec- 
tion 4181 $100,000 

Local  advertising  charges 3.000 

Total  Charges 103,000 

Second  Quarter 
Articles    taxable   under   Sec- 
tion 4181 $150,000 

Local  advertising  charges 4,000 

Total  Charges 154.000 


Assume  further  that  the  manufacturer 
contributes  to  the  advertising  plan  and  that 
the  manufacturer  pays  $5,500  and  $1,000 
during  the  first  and  second  calendar  quarters 
of  the  year,  respectively,  to  his  distributors  in 
reimbursement  of  expenses  incurred  by  them 
for  local  advertising  of  the  articles  purchased 
from  the  manufacturer. 

Computation  as  of  close  of  first 
calendar  quarter 

1.  Amount  which  would  con- 
stitute total  taxable  price 
(computed  at  time  of  sale) 
if  no  part  of  any  charge  for 
local  advertising  were  ex- 
cludable in  computing  tax- 
able price $103,000 

2.  Amounts  billed  as  separate 
charges  for  local  advertis- 

jj^g —  3.0UU 

3.  Difference 100.000 

4.  Overall  S  percent  limitation 

(5  percent  of  item  3) $5,000 

5.  Amount  excluded  in  com- 
puting taxable  price -3  OOP 

6.  Unused  portion  of  limita- 
tion    2.000 

7.  Allocation,  pursuant  to 
agreement,  of  S5,500  paid  to 
distributors: 

Charges  for  local  advertis- 

\X\Q 53.tXX) 

Contributions  by  manufac- 
turer   $*i,500 


Readjustment  may  be  claimed  in  respect  of 
that  portion  of  the  total  amount  repaid  to  the 
distributors  which  is  allocated  to  the 
manufacturer's  contribution  ($2,500)  to  the 
extent  that  such  portion  does  not  exceed  the 
unused  portion  of  the  overall  S  percent 


limitation  ($2,000).  Accordingly,  as  of  the 
close  of  the  first  calendar  quarter  the 
manufacturer  may  claim  credit  or  refund  in 
respect  of  a  readjustment  of  price  in  the 
amount  of  $2,000. 

Computation    as    of    close    of 
second  calendar  quarter: 

1.  Amount  which  would  con- 
stitute total  taxable  price 
(computed  at  time  of  sale) 
if  no  part  of  any  charge  for  ' 
local  advertising  were  ex- 
cludable in  computing  tax- 
able price 

{$103.000 -^  $154,000) $257,000 

2.  Amounts  billed  as  separate 
charges  for  local  advertis- 
ing ($3,000  -(•  $4,000) -7,000 

3  Difference 250,000 

4  Overall  5  percent  limitation 

(5  percent  of  item  3) $12,500 

5.  Amount  excluded  in  com- 
puting taxable  price 
($3.000 -t  $4,000)  plus  read- 
justment claimed  at  end  of 
first       calendar       quarter 

($2.000) -9000 

6.  Unused  portion  of  limita- 
tion    3.500 

7.  Allocation,  pursuant  to 
agreement.  of  $6,500 
($5,500-(-$1.000)  paid  to  dis- 
tributors: 

Charges  for  local  advertis- 
ing  -•-  $3,500 

ConU-ibutions  by  manufac- 
turer  „..,„.«...««.«..-•«•.—"  $3,000 


Although  the  total  reimbursements  for  local 
advertising  expenses  attributable  to 
contributions  by  the  manufacturer  ($3,000) 
does  not  exceed  the  unused  portion  of  the 
overall  5  percent  limitation  ($3,500),  the 
manufacturer,  having  taken,  at  the  close  of 
the  first  calendar  quarter,  a  price 
readjustment  in  the  amount  of  $2,000  in 
respect  to  his  contributions,  is  entitled  at  the 
close  of  the  second  calendar  quarter  to  claim 
credit  or  refund  in  respect  of  a  price 
readjustment  in  the  amount  of  $1,000 
(S3.000- $2,000). 

Example  (2).  During  the  first  calendar 
quarter  of  the  year,  a  manufacturer  sold 
articles  taxable  under  section  4181  to  his 
distributors  at  a  total  charge  of  $106,000. 
exclusive  of  the  tax,  transportation  charges, 
delivery  charges,  or  other  charges  which  are 
excludable,  pursuant  to  section  4216(a|  of  the 
Code,  in  computing  taxable  pnce  This  total 
charge  of  $106,000  was  billed  as  follows: 

Total  Charge: 
Articles    taxable   under   Sec- 
tion 4181 $100,000 

Local  advertising  charges ^000 

Total  charges 106,000 


Assume  further  that  the  manufacturer 
contributes  to  the  advertising  plan  and  that 
the  manufacturer  pays  $3,000  during  the  first 
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calendar  quarter  of  the  ye«r  to  bift 
distributor!  in  leinibwrwBiewt  of  capensea 
jBcurred  by  them  far  locak  Miverllsiia)!  of  the 
artlcies  purchaMd  fron  the  oMraifactarar. 


Computation  as  of  close  of  first 
caieadar  quarter 
1.  Amount  which  wouki  coo- 
stitute  total  taxabte  price 
(computad  at  time  of  aak) 
if  no  part  of  any  chofge  for 
local  •dvcrtiaiRg  were  ex- 
cludable in  competing  tax- 
able price. 


2.  Amounts  billed  as  separate 
charges  for  local  advertia- 


d.  Difference 

4.  Overall  5  percent  limitation 
(5  percent  of  item  i\ 

5.  Amount  cxciuded  in  com- 
puting Uxable  price  (m« 
paragraph  |c)  of  I  53.100 

S.   Unused  portion  of  linuta- 

tion - 

7.     Allocation,     pursuant    to 
agreement,  of  S3.CXX)  paid  to 
distributors: 
Charge*  for  local  advcrtia- 

ing 

Contrilratioaa  by  manufac- 
turer  


tl  06,000 

-6,000 
100,000 

5.000 
-5,000 


2.000 
1,000 


Credit  or  refund  nay  not  be  ciairaed  in 
respect  of  that  portuw  of  the  total  amount 
repaid  to  the  dUtributors  ($3,000)  which  is 
allocated  to  the  manufacturer's  contribution 
(Sl.OOO)  since  the  amount  excluded  in 
computing  taxable  price  is  equal  to  the 
overaU  5  pert»nt  Kmitation. 


SSXtoa    NoMCiiMionat 
ottMT  adiwrtWng  cttar^M  or 


nttor 


|a)  Exclusions  from  price.  No 
exclusion  in  computing  the  taxable  price 
of  any  article  sold  by  the  manufacturer 
may  be  allowed  in  respect  of  any  charge 
for  advertising  if.  and  to  the  extent  that, 
such  charge: 

(1)  Is  for  advertising  which  cioea  not 
qualify  as  local  advertising  within  the 
meaning  of  section  4210(cK4)  of  the 
Code  and  paragraphs  (s)  and  fb)  of 
S  53.100.  or 

(2]  Does  not  satisfy  all  of  the 
conditions  and  limitations  stated  in 
section  4216(e)(1)  of  the  Code  and 
paragraph  (c)  of  f  53.10a 

(b)  Readjustment  of  price.  No  credit  or 
refund  under  section  6416(b)(1)  of  the 
Code  may  be  allowed  in  respect  of  any 
amount  which  was  included  in  the 
taxable  price  of  an  article  sold  by  the 
manufacturer  and  which  was  later  paid 
by  him  to  hts.  vendee  in  reimbursement 
of  costs  incuired  for  advertising,  if.  and 
to  the  extent  that,  the  amount  so  paid: 

(1)  Is  (or  aoyertising  which  does  not 
qualify  as  locaV>dvertising  within  the 


meaning  of  section  4216(e)(4)  of  the 
Code  and  paragraph  (h)  of  |  53.100,  or 

(2)  Is  not  within  the  hmitation 
provided  in  section  4216(e)(2)  of  the 
Code,  as  compoted  in  accordance  with 
§  53.101,  as  of  the  close  of  the  calendar 
quarter  in  which  the  amount  is  so  paid 
over  or  as  of  the  close  of  any  subsequent 
calendar  quarter  in  the  same  calendar 
year.  See,  however,  f  53.175,  relating  to 
determinations  of  price  read|u8tnicnts  in 
cases  where  local  advertising  charges 
excluded  from  taxable  price  in  one 
calendar  year  become  taxable  as  of  May 
1  of  the  following  calendar  year, 

S  52. 103    Laas*  consMarad  as  sal*. 

For  purposes  of  chapter  32  of  the 
Code,  the  lease  of  an  article  by  a 
manufacturer,  producer,  or  importer 
shall  be  considered  a  sale  of  the  article. 
The  term  "lease"  means  a  contract  or 
agreement,  written  or  verbal,  which 
gives  the  lessee  and  exclusive, 
continuous  right  to  the  possession  or  use 
of  a  particular  article  for  a  period  of 
time.  The  term  includes  any  renewal  or 
extension  of  a  lease  or  any  subsequent 
lease  of  the  article. 

I  S3. 104    UmMation  on  anount  of  lax 
appOcabl*  to  cortatn  Umio. 

(a)  Conditions  for  eOgibility.  Section 
4217(bl  of  the  Code  provides  for  a 
limitation  on  the  amount  of  tax  that 
shall  apply  to  the  lease,  any  renewal,  or 
further  lease,  of  an  article  which,  if  sold, 
would  be  subject  to  tax  on  the  basis  of 
sale  price.  Such  limitation  on  the 
amount  of  the  tax  applies  with  respect 
to  the  lease  of  an  article  only  if,  at  the 
time  of  making  the  lease,  the  lessor  is 
engaged  in  the  basiness  of  selling  in 
arm's  length  transactions  the  same  type 
and  model  of  article.  In  case  of  a  lease 
to  which  section  4217(b)  of  the  Code 
does  not  apply,  tax  shall  be  computed 
and  paid  as  provided  in  section  4216(c) 
of  the  Code  and  paragraph  (a)  of  S  53.98. 

(b)  Lessor  engaged  m  business  of 
selling.  The  lessor  will  be  regarded  as 
being  engaged  in  the  business  of  selling 
in  arm's  length  transactions  the  same 
type  and  mooel  of  an  article  as  the  one 
being  leased  if  it  periodically  and 
recurringly  makes  bona  fide  offers  for 
sale  of  such  articles  in  the  regular 
course  of  operation  of  its  business, 
which  offers  if  accepted  would 
constitute  sales  at  arm's  length.  Whether 
the  offers  are  bona  fide  shall  be 
determined  on  the  basis  of  the  facts  in 
each  case,  such  as  sales  actually  made, 
the  nature  of  the  advertising,  sales 
literature,  and  other  means  used  to 
effectuate  sales.  It  is  not  necessary  that 
the  offers  for  sale  be  made  to  the  same 
class  of  purchasers  as  those  to  whom 
the  article  is  being  leased. 


(c^  Same  type  and  model  of  article.  To 
qualify  as  the  "same  type  and  model  of 
arlide",  the  article  offered  for  sale  must 
be  an  unused  article  essentially  the 
same  in  size,  design,  and  fimction  as  the 
article  being  leased.  SKght  differences  in 
appearance  or  accessories  will  not 
render  articles  dissimilar  which  are 
identical  in  all  other  respects. 

(d)  Basis  for  tax.—[\]  Tax  payable 
until  total  tax  in  paid,  in  case  of  a  lease 
of  an  article  to  which  section  4217(b)  of 
the  Code  applies,  tax  shall  be  paid  on 
each  lease  payment  in  an  amount 
computed  by  applying  to  such  lease 
payment  a  percentage  equal  to  the  rate 
of  tax  in  effect  on  the  date  of  the  lease 
payment.  Such  lax  paymenU  shall 
continue  to  be  made  under  such  lease, 
or  any  subsequent  lease  of  the  article, 
until  the  cumulative  total  of  the  tax 
payments  equals  the  total  tax.  Lease 
payments  made  tbereaftef  with  respect 
to  that  article  shall  not  be  subject  to  tax. 
For  definition  of  the  term  "total  tax,"  see 
paragraph  (e)  of  this  section. 

(2)  Changes  in  tax  rates.  If  the  rate  of 
tax  is  increased  or  decreased  during  a 
lease  period,  the  new  rate  shall  apply  to 
the  lease  payments  made  on  and  after 
the  date  of  the  change,  but  the  amount 
of  the  total  tax  shall  remain  the  same. 

(e)  Total  tax.  For  purposes  of  this 
section,  the  term  "total  tax"  means  the 
amount  of  tax.  computed  at  the  rate  in 
effect  on  the  date  of  the  first  lease  of  the 
article  to  which  section  4217(bl  of  the 
Code  applies,  which  would  be  due  on 
the  constructive  sale  price  of  the  article 
as  determined  under  section  4216(b)  of 
the  Code  and  S  53.95,  as  if  the  article 
had  been  sold  by  a  manufacturer  at 
retail  on  such  date. 

(f)  Sale  of  article  before  total  tax 
becomes  payable.  If  the  lessor  sells  the 
article  before  the  total  tax  has  become 
payable,  the  tax  payable  on  the  sale 
shall  be  the  lesser  of  the  following 
amounts; 

(1)  The  difference  between: 
(i)  The  total  tax.  and 

(ii)  The  aggregate  tax  apphcable  to 
lease  payments  already  received;  or 

(2)  A  tax  computed,  at  the  rate  in 
effect  on  the  date  of  the  sale,  on  the 
price  for  which  the  article  is  sold.  For 
purposes  of  (f)(2)  of  this  section,  the 
provisions  of  section  4216(b)  of  the  Code 
for  determining  a  constructive  sale  price 
shall  not  apply  if  the  sale  is  at  arm's 
length,  ff  the  sale  is  not  at  arm's  length, 
the  tax  referred  to  In  (f)(2)  of  this  section 
shall  be  computed  on  a  constructive  sale 
price  as  provided  in  J  53.95. 

(g)  Sale  of  article  after  total  tax  has 
become  payable.  If  the  lessor  sells  an 
article  after  the  total  lax  has  become 
payable,  the  tax  imposed  under  chapter 
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32  of  the  Code  shall  not  apply  to  such 
sale. 

Use  by  Manufacturer  or  Importer 
Considered  Sale 

§  53. 1 1 1    Tax  by  use  by  manufacturer, 
producer,  or  Importer. 

(a)  In  general.  Section  4218  of  the 
Cr      imposes  tax  in  respect  of  certain 
uses  of  articles  by  the  actual 
manufacturer,  producer,  or  importer 
thereof.  This  section  also  applies  in 
respect  of  the  use  of  articles  by  any 
other  person  who,  pursuant  to  a 
provision  of  chapter  32  of  the  Code,  is 
considered  to  be,  or  is  treated  as,  the 
manufacturer  or  producer  of  the  articles. 
See,  for  example,  section  4223  of  the 
Code  relating  to  articles  purchased  tax 
free  for  use  in  further  manufacture. 

(b)  Taxable  articles  in  general.— [\] 
Application  of  tax.  If  the  manufacturer, 
producer,  or  importer  of  an  article 
taxable  under  chapter  32  of  the  Code 
uses  the  article  for  any  purpose  other 
than  that  indicated  in  paragraph  (b)  (3) 
of  this  section,  he  shall  be  liable  for  tax 
with  respect  to  the  use  of  such  article  in 
the  same  manner  as  if  the  article  were 
sold  by  him. 

(2)  Taxable  use  in  manufacturer  of 
nontaxable  articles.— [i]  In  general.  In 
the  case  of  an  article  to  which 
paragraph  (b)(1)  of  this  section  applies, 
tax  attaches  when  the  manufacturer, 
producer,  or  importer  of  the  articles  uses 
it  as  material  in  the  manufacture  or 
production  of.  or  as  a  component  part  of. 
another  article  which  is  not  taxable 
under  chapter  32  of  the  Code,  regardless 
of  the  disposition  made  of  such  other 
article.  (See  paragraph  (c)  of  §  53.115  for 
computation  of  tax  on  such  use.) 

(ii)  Types  of  use  in  manufacture  of 
nontaxable  articles.  Taxable  use  may 
consist  of  the  incorporation  of  a  taxable 
article  into  a  nontaxable  article. 
Taxable  use  may  also  result  from  the 
combining  of  a  taxable  article  (or  the 
components  thereof)  with  a  nontaxable 
article  (or  the  components  of  a 
nontaxable  article)  resulting  in  a 
combination  end  article  which  itself  is 
not  taxable.  Although  the  taxable  article 
may  not  be  a  completely  separable  unit. 
within  the  contemplation  of  the  law  a 
taxable  article  has  been  produced  and 
incorporated  in  the  combination  end 
article. 

(3)  Nontxable  use  in  manufacturer  of 
taxable  articles.  The  tax  on  the  use  of 
an  article  to  which  paragraph  (b)(1)  of 
this  section  has  application  shall  not 
apply  if  the  article  is  used  by  the 
manufacturer,  producer,  or  importer 
thereof  as  material  in  the  manufacturer 
or  production  of,  or  as  a  component  part 
of,  another  article  taxable  under  chapter 


32  of  the  Code  to  be  manfactured  or 
produced  by  him.  It  is  immaterial  what 
disposition  is  made  of  such  other  article. 

(c)  Use  after  lease.  If  the 
manufacturer,  producer,  or  importer  of  a 
taxable  article  leases  such  article  and 
thereafter  uses  the  article,  he  incurs 
liability  for  tax  on  such  use  as  provided 
in  these  regulations  to  the  same  extent 
as  if  the  article  were  sold  after  being 
leased.  See  section  4217  of  the  Code  and 
the  regulations  thereunder  in  this 
subpart  for  application  and  computation 
of  tax  in  case  of  leased  articles. 

(d)  Time  of  application  of  tax.  In  the 
case  of  a  taxable  use  of  an  article  by  the 
manufacturer,  producer,  or  importer 
thereof,  the  tax  attaches  at  the  time  such 
use  begins.  If  tax  applies  by  reason  of 
the  sale  of  an  article  by  the 
manufacturer,  producer,  or  importer 
thereof  on  or  in  connection  with  his  sale 
of  another  article,  the  tax  attaches  at  the 
time  of  the  sale  of  such  other  article. 

(e)  Exemptions  because  of  other 
statutory  provisions.  Tax  does  not  apply 
on  the  use  of  an  article  by  the 
manufacturer,  producer,  or  importer 
thereof  if  under  the  applicable 
provisions  of  the  Code  the  sale  of  the 
article  for  a  similar  use  would  not  be 
subject  to  tax.  Also,  tax  need  not  be 
paid  with  respect  to  the  use  of  an  article 
by  the  manufacturer,  producer,  or 
importer  thereof  if  such  use  would 
qualify,  under  the  provisions  of  section 
6416(b)  of  the  Code,  for  credit  or  refund 
of  the  tax  paid. 

§  53. 1 1 2    Business  or  personal  use  of 
articles. 

(a)  Business  use.  Section  4218  of  the 
Code  applies  to  the  use  by  a  person,  in 
the  operation  of  any  business  in  which 
he  is  engaged,  of  a  taxable  article  which 
has  been  manufactured,  produced,  or 
imported  by  him  or  his  agent. 

(b)  Personal  use.  The  tax  on  use  of  a 
taxable  article  does  not  attach  in  cases 
where  an  individual  incidentially 
manufacturers,  produces,  or  imports  a 
taxable  article  for  his  personal  use  or 
causes  a  taxable  article  to  be 
manufactured,  produced,  or  imported  for 
his  personal  use. 

§  53. 1 1 3    Events  subsequent  to  taxable  use 
of  article. 

Liability  for  tax  incurred  on  the  use  of 
an  article  is  not  extinguished  or  reduced 
because  of  any  subsequent  sale  or  lease 
of  the  article  even  if  such  sale  or  lease 
would  have  been  exempt  if  the  article 
had  been  so  sold  or  leased  prior  to  use. 
If  a  manufacturer,  producer,  or  importer 
of  an  article  incurs  liability  for  tax  on 
his  use  thereof,  and  thereafter  sells  or 
leases  the  article  in  a  transaction  which 
otherwise  would  be  subject  to  tax. 


liability  for  tax  is  not  incurred  on  sale  or 
lease. 

§  53. 1 1 4    Use  In  further  manufacture. 

For  purposes  of  section  4218  and 
§  53.111.  an  article  is  used  as  material  in 
the  manufacture  or  production  of.  or  as 
a  component  part  of.  another  article,  if  it 
is  incorporated  in.  or  is  a  part  or 
accessor>'  of,  the  other  article.  In 
addition.'an  article  is  considered  to  be 
used  as  material  in  the  manufacturer  of 
another  article  if  it  is  partly  or  entirely 
consumed  in  testing  such  other  article; 
for  example,  shells  or  cartridges  used  in 
testing  new  firearms.  Similariy,  if  an 
article  is  partly  or  wholly  consumed  in 
quality  testing  a  production  run  of  like 
articles,  such  article  is  also  considered 
to  have  been  used  as  material  in  the 
manufacture  of  another  article. 
However,  if  a  taxable  article  that  has 
been  used  tax  free  and  only  partly 
consumed  in  testing  is  later  sold,  or  put 
to  a  taxable  use  by  the  manufacturer, 
tax  attaches  to  such  sale  or  use.  An 
article  that  is  consumed  in  the 
manufacturing  process  other  than  in 
testing,  so  that  it  is  not  a  physical  part  of 
the  manufactured  article,  is  not  used  as 
material  in  the  manufacture  or 
production  of.  such  other  article. 

§53.115    Computation  of  tax. 

(a)  Tax  based  on  price.  Tax  liability 
incurred  on  the  use  of  an  article  shall  be 
computed  on  the  price  at  which  such  or 
similar  articles  are  sold  in  the  ordinary 
course  of  trade  by  manufacturers, 
producers,  or  importers  thereof  and  in 
the  absence  of  special  arrangements. 
For  additional  provisions  applicable  in 
computing  the  tax  in  the  case  of  the  use 
of  an  article  by  a  manufacturer  and 
producer  who  purchased  the  article  free 
of  tax  under  section  4221(a)(1)  of  the 
Code  for  use  by  him  in  further 
manufacturer,  see  section  4223(b)  of  the 
Code  and  the  regulations  thereunder 

(§  53.143). 

(b)  Articles  regularly  sold  by 
manufacturer  If  the  manufacturer, 
producer,  or  importer  of  an  article 
regularly  sells  such  articles  at  wholesale 
in  arm's  length  transactions,  tax  liability 
on  his  use  of  any  such  article  shall  be 
computed  on  his  lowest  established 
wholesale  price  for  such  articles  in 
effect  at  the  time  of  the  taxable  use  In 
establishing  such  price,  there  shall  be 
included  and  excluded,  as  applicable, 
the  charges  and  readjustments  specified 
in  sections  4216(a)  and  6416(b)(1)  of  the 
Code,  as  in  effect  at  the  time  tax  liability 
on  the  use  of  the  article  is  incurred,  and 
the  regulations  thereunder  contained  in 
this  subpart  and  subpart  L  (§§  53.91- 
53.94  and  53.173-53176).  If  the 
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manufacturer,  producer,  or  importer  of 
an  article  does  not  regularly  sell  such 
articles  at  wholesale  in  arm's  length 
transactions,  ■  constructive  price  on 
which  the  use  tax  shall  be  computed 
will  be  determined  by  the  Director.  This 
price  will  be  establifthed  after 
considering  the  selling  practices  and 
price  structures  of  manfacturers, 
producers,  and  importers  of  similar 
articles. 

(c)  Articles  governed  by  section 
4218(a)  used  w  moDufacture  of 
nontaxable  combination  articles.  If  the 
manufacturer,  producer,  or  importer  of 
an  article  to  which  section  4218[a}  of  the 
Code  api^es  does  not  regularly  sell 
such  article  separately  but  uses  it  as 
material  in  the  manufacture  or 
production  of,  or  as  a  component  part  of, 
a  nontaxable  combination  article 
consisting  of  a  taxable  and  nontaxable 
article,  liabUity  for  tax  on  his  use  shall 
be  computed  on  the  constructive  price  of 
the  taxable  article  at  the  time  of  use.  To 
determine  the  constructive  price  of  the 
taxable  article  in  such  case,  the 
combination  article  is  considered  to  be 
composed  of: 

(1 1  Parts  used  exclusively  in  the 
functioning  of  the  taxable  article  in  the 
combination; 

(2)  Parts  used  exclusively  in  the 
functioning  of  the  nontaxable  article  in 
the  combinatioa  and 

(3)  Parts,  called  common  parts,  which 
serve  a  dual  function  in  connection  with 
the  perts  in  both  paragraphs  (c)  (1]  and 
(2]  of  the  section. 

The  ratio  which  the  cost  of  the  parts  in 
paragraph  (c)(1)  of  this  section  bears  to 
the  sum  of  the  out  of  such  ports  and  the 
parts  in  paragraph  |c)(2)  of  this  section 
is  applied  to  the  lowest  established 
wfaotiesale  price  for  which  like 
combination  articles  are  at  the  time  of 
the  taxable  use  being  sold  by  the 
manafactorer  or  producer  in  the 
ordinary  course  of  trade.  The  resulting 
amount  is  the  constructive  sale  price  for 
the  taxable  article  on  which  tax  is  to  be 
computed  The  cost  of  the  common  parts 
is  allocable  to  the  parts  in  paragraphs 
(c)  (1)  u>d  (2)  of  this  section  in  the  same 
ratio,  and.  therefore,  need  not  be  taken 
into  account  in  the  computation  since 
the  inclusion  and  allocation  of  the  cost 
of  such  parts  in  the  determination  vnould 
not  result  in  a  different  ratia  In 
determining  the  lowest  establishment 
wholesale  price  for  the  combinatioa 
article,  there  shall  be  included  and 
exchided.  as  applicable,  the  charges  and 
readjustments  specified  in  sections 
4216(a)  and  e4ie(b)(l)  of  the  Code,  as  in 
effect  at  the  time  lax  liability  on  the  use 
of  the  taxable  article  is  incurred,  and  the 
regulations  thcremder  contained  in  this 


subpart  and  Subpart  L  of  this  part 
(§5  53.91-53.94  and  5  J  53.173-63.176). 
The  tax  applicable  to  the  use  of  the 
article  for  which  a  constructive  sale 
price  has  been  computed  is  not  affected 
by  any  charges  or  readjustments  of  the 
price  for  which  the  nontaxable 
combination  article  is  sold,  whether  by 
reason  of  the  return  or  repossession  of 
the  nontaxable  article  or  its  covering  or 
container,  or  by  a  bona  fide  discount, 
rebate,  allowance,  or  other  factor. 

Application  of  Tax  in  Case  of  Sales  by 
Other  Than  Manufactiu^t  or  Importer 

§  53.121    Sales  of  taxaM*  articles  by  a 
parson  other  than  ttta  manufacturer, 
producer,  or  bnportar. 

(a)  General  rule.  If  the  title  to,  or 
ownership  of,  an  article  taxable  under 
chapter  32  of  the  Code  is  transferred 
from  the  manufacturer,  producer,  or 
importer  thereof,  and.  under  the  law,  no 
tax  attaches  to  such  transfer,  the 
subsequent  sale,  lease,  or  use  of  such 
article  by  the  transferee  is  subject  to  tax 
to  the  same  extent  and  manner  as  if 
such  transferee  were  the  manufacturer, 
producer,  or  importer  of  the  article.  The 
following  examples  illustrate  this  rule: 

(1)  The  surviving  spouse,  child  or 
children,  executors  or  administrators,  or 
other  legal  representatives,  as  the  case 
may  be,  of  a  deceased  manufacturer, 
producer,  or  importer  of  taxable  articles, 
incur  liability  for  tax  on  all  such  articles 
sold  by  them. 

(2)  A  receiver  or  trustee  in  bankruptcy 
who  under  a  court  order  conducts  or 
liquidates  the  business  of  a 
manufacturer,  producer,  or  importer  of 
taxable  articles,  incurs  liability  for  tax 
on  all  taxable  articles  sold  by  him. 
regardless  of  whether  the  articles  were 
manufactured,  produced,  or  imported 
before  or  after  he  took  charge  of  the 
business, 

(3)  An  assignee  for  the  benefit  of 
creditors  of  a  manufacturer,  producer,  or 
importer  incurs  habihty  for  tax  with 
respect  to  all  taxable  articles  sold  by 
him  as  such  assignee. 

(4)  If  one  or  more  member  of  a 
partnership  withdraw,  or  if  new  partners 
are  admitted,  the  new  partnership  so 
constituted  incurs  liability  for  tax  on  all 
taxable  articles  sold  by  it  regardless  of 
when  such  articles  were  manufactured, 
produced,  or  imported. 

(5)  A  person  who  acquires  title  to 
taxable  articles  as  a  result  of  default  of 
the  manufacturer,  prodiicer.  or  importer 
pursuant  to  an  agreement  under  the 
terms  of  which  the  articles  were  pledged 
as  collateral  incurs  liability  for  tax  with 
respect  to  his  sale  of  the  articles  so 
acquired. 


(6)  A  person  who  succeeds  to  the 
business  of  a  manufacturer,  producer,  or 
importer  of  taxable  articles,  such  as: 

(i)  A  corporation  which  results  from  a 
consolidation,  merger,  or  reorganization; 

(ii)  A  corporation  which  acquires  the 
business  of  an  individual  or  partnership; 
or 

(iii)  A  stockholder  in  a  corporation 
who.  after  its  dissolution,  continues  the 
business: 

incurs  liability  for  the  tax  on  all  taxable 
articles  sold  by  such  person.  However, 
where  a  manufacturer,  producer,  or 
importer  sells  only  his  assets,  rather 
than  ownership  of  his  business,  he 
incurs  liability  for  tax  on  the  sale  of  any 
taxable  articles  included  in  such  assets. 

(b)  Transfer  of  title  to  damaged 
articles.  If  title  to  a  damaged  taxable 
article  is  transferred  by  the 
manufacturer,  producer,  or  importer 
thereof  to  a  carrier  or  insurance 
company  m  adjustment  of  a  damage 
claim,  snch  transfer  is  not  considered  a 
taxable  sale  of  the  article.  If  the  article 
is  usable,  even  though  damaged,  the 
carrier  or  insurance  company  incurs 
liability  for  tax  on  its  sale,  lease,  or  use 
of  the  article.  Where  the  article  has  been 
damaged  to  the  extent  that  its  only 
value  is  as  scrap,  and  it  is  not  restored 
to  usable  condition,  sale  thereof  by  the 
carrier  or  insurance  company  is  not 
subject  to  tax. 

Subpart  K— Exeraptioiis,  Registratfcm, 
etc 

§  53.131    Tax-free  tales;  general  rule. 

(a)  In  general.  Section  4221(a)  of  the 
Code  sets  forth  the  following  exempt 
purposes  for  which  an  article  subject  to 
tax  under  chapter  32  of  the  Code  may  be 
sold  tax-free  by  the  manufacturer, 
producer,  or  importer. 

(1 )  For  use  by  the  purchaser  for 
further  manufacture,  or  for  resale  by  the 
purchaser  to  a  second  purchaser  for  use 
by  such  second  purchaser  in  further 
manufacture. 

(2)  For  export,  or  for  resale  by  the 
purchaser  to  a  second  purchaser  for 
export 

(3)  For  use  by  the  purchaser  as 
supplies  for  vessels  or  aircraft, 

(4)  To  a  State  or  local  government  for 
the  exclusive  use  of  a  State  or  local 
government,  and 

(5)  To  a  nonprofit  educational 
organization  for  its  exclusive  use. 
Section  4221(a)  of  the  Code  applies  only 
in  those  cases  where  the  exportation  or 
use  referred  to  is  to  occur  before  any 
other  use,  and  where  the  seller,  first 
purchaser,  and  second  purchaser,  as 
may  be  appropriate,  have  registered  as 
rcqimed  under  section  4222  of  the  Code 
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and  paragraph  (a)  of  (  Sa.140.  See 
paragraphs  (c)  and  (d)  of  this  section  for 
provisions  relating  to  evidence  required 
in  support  of  tax-free  sales.  See  5  53.141 
for  exceptions  to  fhe  requirement  for 
registration.'Where  tax  is  paid  on  the 
sale  of  an  article,  but  the  article  is  used 
or  resold  for  use  for  an  exempt  purpose, 
a  claim  for  credit  or  refund  may  be  filed 
in  accordance  with  and  to  the  extent 
provided  in  sections  8402(a)  and  6416  of 
the  Code,  and  the  regulations  thereunder 
(|§  53.161  and  53.171-53.186). 

(b)  Manufacturer  relieved  of  liability 
in  certain  cases. — (1)  General  rule. 
Under  the  provisions  of  section  4221(c3 
of  the  Code,  if  an  article  subject  to  tax 
under  Chapter  32  of  the  Code  is  sold  free 
of  tax  by  the  manufacturer  of  the  article 
for  an  exempt  purpose  referred  to  in 
section  4221(c)  of  the  Code  and 
paragraph  (b)(Z)  of  this  section,  the 
manufacturer  shall  be  relieved  of  any 
tax  liability  under  chapter  32  of  the 
Code  with  respect  to  such  sale  if  the 
manufacturer  in  goodTaith  accepts  a 
proper  certification  by  the  purchaser 
that  the  article  or  articles  will  be  used 
by  the  purchaser  in  the  stated  exempt 
manner.  See  paragraph  fb)(2)  of  this 
section  for  a  list  of  the  exempt  purposes 
referred  to  in  section  4221ic)  of  the 
Code. 

(2)  Situations  wherein  section  42Zt(c) 
of  the  Code  is  applicable.  The  fallowing 
are  situations  wherein  section  4221(c)  of 
the  Code  is  applicable  with  respect  to 
sales  made  taxlree  on  the  assumption 
that  one  of  the  following  sections  of  the 
Code  provides  exemption  for  such  sales: 

(i) -Section  4221(a)(1)  of  the  Code,  to 
the  extent  that  it  relates  to  sales  for 
further  manufacture  by  a  first  purchaser 
[see  §  53.132). 

(ii)  Section  4221(a)(3)  of  the  Code, 
relating  to  supplies  for  vessels  and 
aircraft  (see  5 '53.184). 

(iii)  Section  4221(a)(4)  of  the  Code, 
relating  to  sales  to  State  or  local 
governments  (see  |  53.135). 

(iv)  Section  4221(a'}(S)  of  the  Code, 
relating  to  stdes  to  nonprofit  educational 
organizations  (see  |  53.136). 

(3)  Situations  wherein  section  42BTfc) 
of  the  Code  is  not  applicable.  The  relief 
from  ii£lbility  for  the  payment  of  tax 
provided  by  section  9221{o)  of  the  Code 
is  net  applicable  with  respect  to  sales 
made  tax  free  on  the  assumption  that 
one  of  the  fblle*\^ng  sections  of  the  Code 
provides  exemption  for  such  sales: 

ly  Section  4221(a)(1)  of  the  Code,  to 
the  extent  that  it  rektes  to  sales  for 
resale  to  a  secood  purchaser  for  use  by 
the  second  purchaser  in  farther 
manufactuie  fsee  S  B3.132). 

(ii)  Section  <£2»{a^Z)  of  the  Code, 
relating  to  sales  for  expert  (see  4  U.133i}. 


(4)  Duty  of  seller  to  ascertain  validity 
of  toK-fme-sale.  If  the  manufacturer  at 
the  time  of  its  sale  has  reason  1o  believe 
that  the  article  sold  by  it  is  not  intended 
for  the  exempt  purpose  indicated  by  the 
purchaser,  or  that  the  purchaser  has 
failed  to  raster  as  required,  the 
manufacturer  is  not  considered  to  have 
accepted  certification  from  the 
purchaser  in  good  faith,  and  is  not 
relieved  from  lidbility  under  the 
provisions  of  section  4221(c)  of  the 
Code. 

(5)  Information  to  be  furnished  to 
purchaser.  A  manufacturer  selling 
articles  free  of  tax  under  this  section 
shall  indicate  to  the  purchaser  that; 

(i)  Certain  articles  normally  subject  to 
tax  are  being  sold  lax  free,  and 

(ii)  The  purchaser  is  obtaining  those 
articles  tax  free  for  an  exempt  purpose 
under  an  exemption  certificate  or  its 
equivalent. 

(6)  The  manufacturer  may  transmit 
this  information  by  any  convenient 
means,  sudi  as  coding  of  sales  invoices, 
provided  that  the  information  is 
presented  with  sufficient  particularity  so 
that  the  purchaser  is  informed  that  he 
has  obtained  the  articles  tax  free  and: 

■^)  The  purchaser  can  compute  and 
remit  the  tax  due  if  an  article  sold  tax 
free  for  further  manufacture  is  diverted 
to  a  taxable  use. 

(ii)  The  manufacturer  can  remit  Ae 
tax  due  with   jspect  to  an  article 
pnrchased  tax  free  for  resale  fer  use  in 
ftffther  mantrfacture  or  for  export  If, 
wiftin  the«-month  period  described  in 
S  53.132(c)  or  §  53.133(c),  the 
manufacturer  does  not  receive  proof  that 
the  article  has  been  exported  ar  rescrid 
for  use  in  foitfaer  manufacturer,  er 

(iii)  l^e  purohaaer  can  notify  4he 
manufacturer  if  an  article  otherwise 
purchased  tax  free  is  diverted  to  « 
taxable  use. 

(c)  Evidence  required  in  support  of 
tax-free  so/es— (1)  Purchasers  required 
to  be  registered.  Every  purchaser  who  is 
requhrd  to  be  registerwl  (see  $  53.140) 
shall  furnish  to  the  seller,  as  evidence  in 
support  of  each  tax-free  sale  made  by 
the  seller  to  such  purchaser,  the  exempt 
purpose  for  wdiich  the  article  or  articles 
are  being  purchased  and  the  registration 
number  of  the  purchaser.  Such 
information  must  be  in  writing  and  may 
be  noted  on  the  purchase  order  or  otber 
decim^ent  fureiriied  b^  the  purchaser  lo 
the  seller  in  connection  with  each  sale. 

(2)  Purchasers  not  required  to  be 
registered.  For  theewidence  which 
pofcfaasers  not  leqniied  to  register  must 
fcitnish  Id  the  eeller  in  support  of  each 
tax-^free  sale  made  ibgrlfae  »Her  to  such 
purchasers,  :aee  pvagraph  (b)  df  6  83.133 
for  sales  or  teaabs  toa&ragn 
purchaKT  Jor  expoetimiwgraph  (li)  of 


§  53.1Mfor  sales  of  supplies  to  vessels 
or  aircraft,  paragraph  (c)  of  I  59.T95  for 
sales  to  State  and  local  governments, 
and  paragraph  (c)  of  $  53.141  for  sales 
and  purchases  by  the  United  States. 

§53.182    Tai'4rae  sale  Of  artMss  tabs 
used  for.  or  resetd  for.  turtberiaanutacture. 

(a)  Further  manufacture — (1)  hi 
general.  Under  prescribed  conditions,  an 
article  subject  to  tax  under  Chapter  32 
of  the  Code  may  be  sold  tax  free  by  the 
manufacturer,  pursuant  to  section 
4221{aHl)  of  the  Code,  for  use  by  the 
purchaser  in  further  manufacture,  or  for 
resale  by  the  purchaser  to  a  second 
purchaser  for  use  by  the  second 
purchaser  in  further  manufacture.  See 
section  4221(d)  (6)  of  the  Cpde  and 
paragraph  (b)  of  this  sectidn  for  the 
circumstances  under  whicji  an  article  is 
considered  to  have  been  sold  for  use  in 
further  manufacture.  See  section 
6418(b)(a)  of  theCode  and  i  53.186  for 
the  ct^'amutances  under  which  credit  or 
refund  Is  available  when  tax-'paid 
articles  are  used  in  further  mazudackan. 

(2)  Proof  of  resale  for  use  in  futiher 
momtfadure.  See  section  4221(b)(1)  of 
the  Code  and  paragraph  (c)  of  this 
section  for  provisions  under  whidh  the 
exemption  provided  in  section  4Z2ai(aKl) 
of  die  Code  shall  cease  to  apply  in  the 
case  of  an  artidk  aold  by  the 
manufactuier  to  a  purchaser  for  resale 
to  a  second  fnirdiaser  for  use  in  fwlher 
maiHif actuxe  uriless  ihe  manufacturer 
receives  timely  proof  of  resale  for 
further  memrfartme. 

|b)  Circumetances  under  which  en 
article  is  considered  to  hove  been  eold 
for  use  in  further  nranufaoture.  (f)  For 
purposes  of  the  exemption  from  the 
manufacturers  wtoise  tax  provided  by 
section  4221(al(11  of  the  Code,  an  article 
shall  be  treated  as  seld  for  use  in  further 
manufacture  If  the  article  is  sold  for  use 
by  the  purchaser  as  material  in  the 
mumtfartiiTB  ar  production  of.  or  as  a 
component  part  of.  another  article 
taxable  eniier  chapter  32  of  the  Code; 

(E)  An  article  is  ■used  as  material  m 
the  manufacture  or  productjoa  of.  or  as 
a  component  of.  another  article  if  H  is 
incorporated  in.  or  is  a  part  or  accessory 
of.  the  other  article  when  the  other 
article  is  said  by  the  mamffacturer.  In 
addttion.  an  article  is  considered  to  be 
used  as  material  in  the  manufacture  of 
another  artiote  if  it  ii  conaumed  in 
whcrte  or  in  part  in  'testing  such  other 
article;  foneicample.  shelte  or  cartridges 
that  are  used  by  the  manufacturer  of 
firearms  to  test  new  firearms.  Hewever, 
an  article  that  is  oonsmned  in  the 
manufactai!iag<prooess  ether  Ihan  in 
testing.  a9  ftiat  it  is  «at4  fihyeical  part  «f 
the  manufachired  article,  is  not 
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considered  to  have  been  used  as 
material  in  the  manufacture  of.  or  as  a 
component  part  of.  another  article. 

(c)  Proof  of  resale  for  further 
manufacture — (1)  Cessation  of 
exemption.  The  exemption  provided  in 
section  4221(a)(1)  of  the  Code  and 
described  in  paragraph  (a)  of  this 
section  in  respect  of  an  article  sold  by 
the  manufacturer  to  a  purchaser  for 
resale  to  a  second  purchaser  for  use  by 
the  second  purchaser  in  further 
manufacture  shall  cease  to  apply  on  the 
first  day  following  the  close  of  the  6- 
month  period  which  begins  on  the  date 
of  the  sale  of  such  article  by  the 
manufacturer,  or  the  date  of  shipment  of 
the  article  by  the  manufacturer, 
whichever  is  earlier,  unless,  within  such 
6-month  period,  the  manufacturer 
receives  proof,  in  the  form  prescribed  by 
paragraph  (c)(2)  of  this  section,  that  the 
article  was  actually  resold  by  the 
purchaser  to  a  second  purchaser  for 
such  use.  If,  on  the  first  day  following 
the  close  of  the  6-month  period,  such 
proof  has  not  been  received,  the 
manufacturer  shall  become  liable  for  tax 
at  that  time  at  the  rate  in  effect  when 
the  sale  was  made  but  otherwise  in  the 
same  manner  as  if  the  article  had  been 
sold  by  it  on  such  first  day  at  a  taxable 
price  equivalent  to  that  at  which  the 
article  was  actually  sold.  If  the 
manufacturer  later  obtains  such  proof,  it 
may  file  a  claim  for  refund  or  credit  of 
this  tax.  The  payment  of  this  tax  by  the 
manufacturer  is  not  considered  an 
overpayment  by  the  subsequent 
manufacturer  or  producer  for  which  the 
subsequent  manufacturer  or  producer  is 
entitled  to  a  credit  or  refund  under 
section  6416(b)(3)  of  the  Code.  See 
section  4221(d)(6)  of  the  Code  and 
paragraph  (b)  of  this  section  forihe 
circumstances  under  which  an  article  is 
considered  to  have  been  sold  for  use  in 
further  manufacture. 

(2)  Proof  of  resale. — (i)  Certificate  of 
purchaser.  The  proof  of  resale  to  be 
received  by  the  manufacturer,  as 
required  under  section  4221(b)(1)  of  the 
Code,  may  consist  of  either  a  copy  of  the 
invoice  of  the  manufacturer's  vendee 
directed  to  his  purchaser  which 
discloses  the  certificate  of  registry 
number  held  by  each  party  or  a 
statement  described  below.  In  the  case 
of  an  invoice  of  manufacturer's  vendee, 
it  must  appear  from  such  invoice  (or  by 
statement  attached  thereto)  that  the 
article  was  in  fact  resold  for  use  in 
further  manufacture.  In  lieu  of  such  an 
invoice,  proof  of  resale  may  consist  of  a 
statement,  executed  and  signed  by  the 
manufacturer's  vendee.  Such  statement 
shall  be  in  substantially  the  following 
form: 


Statement  of  Manufacturer's  Vendee 
(To  support  lax-free  sales  of  taxable 

articles  to  a  purchaser  for  resale  to  a  second 

purchaser  for  use  in  further  manufacture 

(section  4221(a)(1)  of  the  Internal  Revenue 

Code).) 

(Date .  19 . 

The  undersigned,  or  the 
(Name  of 

manufacturer's  vendee  if  other  than 

undersigned),  of  which  I  am 
(Title),  holds 

certificate  of  registry  No issued  by 

the  ATF  Regional  Director  at 


The  article  or  articles  specified  below  or  on 
the  reverse  side  hereof  were  purchased  tax 
free  by  me,  or  by 

(Name  of 

manufacturer's  vendee  if  other  than 
undersigned),  on 

(Date)  and 

were  thereafter  resold  to  a  purchaser  who 
holds  certificate  of  registry  No. 

,  issued  by  the  ATF  Regional 

Director  at 

_  for  use  by  it  as 


material  in  the  manufacture  or  production  of, 
or  as  a  component  part  or  parts  of  an  article 
or  articles  taxable  under  Chapter  32  of  the 
Internal  Revenue  Code,  for  use  by  it  as 
material  in  the  manufacture  or  production  of, 
or  as  a  component  part  or  parts  of  any  article 
or  articles. 

The  undersigned,  or 

(Name  of 

manufacturer's  vendee  other  than 
undersigned),  has  in  my/its  possession  proof 
of  tax-free  resale  of  such  article  or  articles  in 
the  form  of  related  purchase  orders  and  sales 
invoices,  and  proof  of  tax-free  resale  will  be 
retained  by  me  or 

(Name  of 

manufacturer's  vendee  if  other  than 
undersigned),  for  at  least  3  years  from  the 
date  of  this  statement,  and  will  be  made 
readily  available  for  inspection  by  ATF 
officers  during  such  3-year  period. 

I  have  not  previously  executed  a  statement 
in  respect  of  such  certificate  of  resale,  and  I 
understand  that  the  fraudulent  use  of  this 
statement  may  subject  me  and  all  parties 
making  such  fraudulent  use  of  this  statement 
to  all  applicable  criminal  penalties  under  the 
Internal  Revenue  Code. 

(Signature) 

(Address) 

(ii)  Period  covered.  Any  statement 
executed  and  signed  by  the 
manufacturer's  vendee,  as  provided  in 
paragraph  (c)(2)(i)  of  this  section,  may 
be  executed  with  respect  to  any  one  or 
more  articles  purchased  fax  free  from  a 
manufacturer  and  resold  for  use  in 
further  manufacture  within  the  6-month 
period  prescribed  in  section  4221(a)(1)  of 
the  Code  and  paragraph  (c)(1)  of  this 
section.  Such  statement  (or  other 
prescribed  proof  of  resale)  must  be 
retained  for  inspection  by  the  regional 


director  as  provided  in  section  6001  of 
the  Code.  -    - 

§  S3. 1 33    Tax-free  sale  of  articles  for 
export,  or  for  resale  by  ttie  purchaser  to  a 
second  purchaser  for  export 

(a)  In  general.  (1)  An  article  subject  to 
tax  under  chapter  32  of  the  Code  may  be 
sold  tax  free  by  the  manufacturer, 
pursuant  to  section  4221(a)(2)  of  the 
Code  and  this  section,  for  export,  or  for 
resale  by  the  purchaser  to  a  second 
purchaser  for  export.  See  §  5311  for  the 
meaning  of  the  term  "exportation".  An 
article  may  be  sold  tax  free  by  the 
manufacturer  under  the  provisions  of 
this  section  only  if  the  person  to  whom 
the  manufacturer  sells  the  article 
intends  either  to  export  the  article  or  to 
resell  it  to  a  person  who  intends  to 
export  it.  An  article  may  not  be  sold  tax 
free  under  the  provisions  of  this  section 
by  a  manufacturer  to  a  purchaser  for 
resale  to  a  second  purchaser  which  does 
not  intend  to  export  the  article  itself  but 
plans  to  resell  it  to  a  third  purchaser  for 
export.  See  section  6416(b)(2)(A)  of  the 
Code  and  S  53.177  for  the  circumstances 
under  which  credit  or  refund  of  tax  is 
available  where  tax-paid  articles  are 
exported  from  the  United  States. 

(2)  If  an  article,  otherwise  taxable 
under  chapter  32  of  the  Code: 

(i)  Is  sold  tax  free  by  the  manufacturer 
pursuant  to  section  4221(a)(2)  of  the 
Code  and  this  section,  and 

(ii)  Is  returned  subsequently  to  the 
United  States  in  an  unused  and 
undamaged  condition, 

then  the  importer  is  liable  for  the  tax 
imposed  by  chapter  32  of  the  Code  on 
the  subsequent  sale  or  use  of  the  article 
in  the  United  States. 

(b)  Sales  or  resales  to  a  foreign 
purchaser  for  export.  In  the  case  of  sales 
or  resales  to  a  foreign  purchaser  for 
export,  if  the  first  or  the  second 
purchaser  is  located  in  a  foreign  country 
or  possession  of  the  United  States,  such 
purchaser  is  not  required  to  register  as 
provided  in  section  4222(a)  of  the  Code 
and  §  53.140.  To  establish  the  right  to 
sell  articles  tax  free  for  export  to  a 
purchaser  who  is  not  registered  and  who 
is  located  in  a  foreign  country  or  a 
possession  of  the  United  States,  the 
manufacturer  must  obtain  from  such 
producer  at  the  time  title  to  the  article 
passes  or  at  the  time  of  shipment, 
whichever  is  earlier,  either: 

(1)  A  written  order  or  contract  of  sale 
showing  that  the  manufacturer  is  to  ship 
the  article  to  a  foreign  destination;  or 

(2)  Where  delivery  by  the 
manufacturer  is  to  be  made  within  the 
United  States,  a  statement  from  the 
purchaser  showing: 
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(i)  That  the  article  is  purchased  either 
to  fill  existing  or  future  orders  for 
delivery  to  a  foreign  destination  or  for 
resale  to  another  person  engaged  in  the 
business  of  exporting  who  will  export 
the  article,  and 

(ii)  That  such  article  will  be 
transported  to  its  foreign  destination  in 
due  course  prior  to  use  or  further 
manufacture  and  prior  to  any  resale 
except  for  export.  See  section  4221(b)  of 
the  Code  and  paragraphs  (c)  and  (d)  of 
this  section  for  requirements  as  to 
timely  proof  of  exportation  and 
cessation  of  the  exemption  for  export 
unless  the  evidence  to  show  actual 
exportation  has  been  received  by  the 
manufacturer. 

(c)  Cessation  of  exemption.  The 
exemption  provided  in  section  4221(a)(2) 
of  the  Code  and  paragraph  (a)  of  this 
section  for  an  article  sold  by  the 
manufacturer  for  export  or  for  resale  by 
the  purchaser  to  a  second  purchaser  for 
export  shall  cease  to  apply  on  the  first 
day  following  the  close  of  the  6-m(mth 
period  which  begins  on  the  date  of  the 
sale  of  the  article  by  the  manufacturer, 
or  the  date  of  shipment  of  the  article  by 
the  manufacturer,  whichever  is  earher, 
unless  *vithin  the  6-month  period  the 
manufacturer  receives  proof,  in  the  form 
prescribed  by  paragraph  (d)  of  this 
section,  that  the  article  was  actually 
exported.  If,  on  the  first  day  following 
the  close  of  the  B-month  period,  the 
proof  has  not  been  received,  the 
manufacturer  shall  become  liable  for  tax 
at  that  time  at  the  rate  in  effect  when 
the  sale  was  made  but  otherwise  in  the 
same  manner  as  if  the  article  had  tieen 
sold  by  it  on  such  first  day  at  a  taxable 
price  equivalent  to  that  at  which  the 
article  was  actually  sold. 

[d]  Proof  of  exportation.  (1) 
Exportation  may  be  evidenced  by: 

(i)  A  copy  of  the  export  bill  of  lading 
issued  by  the  delivering  carrier. 

(ii)  A  certificate  by  the  agent  or 
representative  of  the  export  carrier 
showing  actual  exportation  of  the 
article, 

(iii)  A  certificate  of  landing  signed  by 
a  customs  officer  of  the  foreign  country 
to  which  the  article  is  exported, 

(iv)  Where  the  foreign  country  has  no 
customs  administration,  a  statement  of 
the  foreign  consignee  showing  receipt  of 
the  article,  or 

(v)  Where  a  department  or  agency  of 
the  United  States  Govenmient  is  unable 
to  furnish  any  one  of  the  foregoing  four 
types  of  proof  of  exportation,  a 
statement  or  certification  on  the 
department  or  agency  stationery, 
executed  by  an  authorized  officer,  that 
the  listed  or  identified  articles  have,  in 
fact,  been  exported. 


(2)  In  any  case  where  the 
manufacturer  is  not  the  exporter,  the 
manufacturer  must  have  in  its 
possession  a  statement  from  the  vendee 
to  -whom  the  manufacturer  sold  the 
article  stating  that  the  article  was  in  fact 
exported  in  due  course  by  the  vendee  or 
was  sold  to  another  person  who  in  due 
course  exported  the  article.  The 
statement  must  state  what  evidence  is 
available  to  establish  that  the  article 
was  in  fact  exported  in  due  course  prior 
to  use  or  further  manufacture  and  prior 
to  resale  in  the  United  States  other  than 
for  export  Such  evidence  must  be  that 
described  in  paragraph  (d](l)  of  this 
section,  and  the  statement  must  show 
where  such  evidence  is  readily  available 
for  inspection  by  ATF  officers,  and 
should  be  in  substantially  the  following 
form: 
Statemaal  of  Manufactiirar't  Vendae 

(To  support  tax-free  sales  of  taxabl* 
articles  to  a  putchaMr  for  export  or  for  resale- 
to  a  second  pmrchaser  for  export  (section 
4221(a)(2)  of  the  Internal  Revenue  Code).) 

The  undersigned,  or  the 

(Name  of 

manufacturer's  vendae  if  other  than 
undersigned)  of  which  I  am 


(Title)  holds  certificate  of  registry  No. 

,  issued  tiy  the  ATF  Regional 

Director  at 


The  article  er  articles  specified  tielow  or  on 
the  reverse  side  hereof  were  purchased  tax 

free  by  me  or  by (Name 

of  manofaoturer's  vendee  if  other  than 

undersigned)  on (Date),  and 

were  thereafter  exported. 

The  undersigned  or . 


(Name  of  manufacturer's  vendee  if  other  than 
utjdersigned)  has  in  my/its  possession  proof 
of  exportation  in  respect  of  such  article  or 
articles.  The  evidence  of  export  svailable  is 

and  is  located  at 

(If  other  than  address 

below).  Such  proof  of  exportation  will  be 

retained  by (Name  of 

manufacturer's  vendee)  for  at  least  3  years 
from  the  date  of  this  statement  and  will  be 
made  readily  available  for  inspection  by  ATF 
offioers. 

I  have  not  previously  executed  a  statement 
in  respect  of  the  article  or  articles  covered  by 
this  statement,  and  I  understand  that  tiie 
fraudulent  use  of  this  statement  will  subject 
me  and  ail  parties  making  such  fraudulent 
use  of  this  statement  to  ail  applicable 
criminal  penalties  under  the  Internal  Revenue 
Code. 

(Signature) 

(Address) 


(Date) 

(3)  The  Statement  executed  and  signed 
by  the  manufacturer's  vendee,  as 
provided  in  paragraph  (d)(2)  of  this 
section,  may  be  executed  with  respect  to 
any  one  or  more  articles  purchased  tax 
free  from  a  iiTanirfBctnrer  and  exported 


within  thetJ-monlh  period  prescribed  in 
section  4221(b](2)  of  the  Code  and 
paragraph  (c)  of  this  section.  Such 
statement  shal)  be  kept  for  inspection  by 
the  regional  director  as  provided  in 
section  6001  of  the  Code. 

§'8S.t34    Tn-lf<MM>eof  afttcAeetarMe 
by  the  porehaMT  as  ai^^lles  tcr  veMSie  or 
aircraft 

(a)  Supplies  for  vessels  or  aircraft. — 
(1)  In  general.  An  article  subject  1o  tax 
under  chapter  32  of  the  Code  may  be 
sold  tax  free  by  the  manufactarer. 
ptirsuant  to  section  4221(a)(3)  of  the 
Code  and  this  section,  for  use  by  the 
purchaser  as  supphes  for  vessels  or 
aircraft.  See  paragraph  (b)  of  this 
section  for  the  meaning  of  the  term 
"supplies  for  vessels  or  aircraft."  An 
article  may  be  sold  tax  free  under  the 
provisions  of  this  section  only  in  those 
cases  where  the  sale  of  an  article  by  the 
manufacturer  is  made  directly  to  the 
owner,  officer,  charterer,  or  authorized 
agent  of  a  vessel  or  aircraft  for  use  as 
supplies  for  the  vessel  or  aircraft.  No 
sale  may  be  made  tax  free  to  a  dealer 
for  resale  for  use  as  supplies  for  vessels 
or  aircraft  even  though  it  is  knoiwi  aj^- 
the  time  of  sale  by  the  manufacturer  that 
the  article  will  be  so  resold.  See  aection 
6416(b)(2)(B)  of  the  Code  and  paragraph 
(cj  of  S  53.178  for  circumstanoes  imder 
which  creditor  refund  of  tax  is  available 
where  tax-paid  articles  are  used,  or  sold 
for  use.  as  supphes  for  vessels  or 
aircraft.  An  Article  may  not  be  sold  tax 
free  under  the  provisions  of  this  eection 
by  the  manufacturer  to  passengras  or 
members  of  the  crew  of  a  vessel  or 
aircraft. 

(2)  Civil  aircraft  of  foreign  registry .  In 
the  case  of  any  article  sold  by  tbe 
manufacturer  for  use  by  the  purchaser 
as  supphes  for  civil  aircraft  of  foreign 
registrj'  employed  in  foreign  trade  or  in 
trade  between  the  United  States  and 
any  of  its  posaessions,  the  provisions  of 
this  paragraph  apply  only  if  the 
reciprocity  requirements  of  section 
4221(e)(1)  of  the  Code  are  met.  See 
paragraph  (c)  of  this  section. 

(b)  Meaning  of  terms.—  (1)  Supphes 
^or  veeeek  or  aircraft.  The  term 
"supphes  for  vessels  or  aircraft"  means 
fuel  supplies,  ships'  stores,  sea  stores,  or 
legitimate  equipment  on  vessels  of  war 
of  the  United  States  or  of  any  foreign 
nation,  vessels  employed  in  the  fisheries 
or  in  the  whaling  business,  or  vessels 
actually  engaged  in  foreign  trade  or 
trade  between  the  Atlantic  and  Pacific 
ports  of  the  United  States  or  between 
the  United  States  and  any  of  its 
possessions. 

(2)  Fuel  supplies,  ships'  stores,  and 
legttimate  equipment.  The  terms  "fuel 
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supplies",  "ships'  stores",  and 
'legitimate  equipment"  include  all 
articles,  materials,  supplies,  and 
equipment  necessary  for  the  navigation, 
propulsion,  and  upkeep  of  vessels  of 
war  of  the  United  States  or  of  any 
foreign  nation,  vessels  employed  in  the 
fisheries  or  in  the  whaling  business,  or 
vessels  actually  engaged  in  foreign  trade 
or  in  trade  between  the  Atlantic  and 
Pacific  ports  of  the  United  States  or 
between  the  United  States  and  any  of  its 
possessions,  even  though  such  vessels 
may  make  intermediate  stops  in  the 
United  States.  The  term  does  not  include 
supplies  for  vessels  engaged  in  trade: 

(i)  Between  domestic  ports  in  the 
Atlantic  Ocean  and  the  Gulf  of  Mexico, 

(ii)  Between  domestic  ports  on  the 
Pacific  Ocean, 

(iii)  Between  domestic  ports  on  the 
Great  Lakes,  or 

(iv)  On  the  inland  waterways  of  the 
United  States. 

(3)  Sea  stores.  The  term  "sea  stores" 
includes  any  article  purchased  for  use  or 
consumption  by  the  passengers  or  crew, 
or  both,  of  a  vessel  during  its  voyage. 

(4)  Vessel.  The  term  "vessel"  includes: 
(i)  Every  description  of  watercraft  or 

other  contrivance  used,  or  capable  of 
being  used,  as  a  msans  of  transportation 
on  water, 

(ii)  Civil  aircraft  registered  in  the 
United  States  and  employed  in  foreign 
trade  or  in  trade  between  the  United 
States  and  any  of  its  possessions,  and 

(iii)  Civil  aircraft  registered  in  a 
foreign  countrj'  and  employed  in  foreign 
trade  or  trade  between  the  U.S.  and  its 
possessions. 

(5)  Vessels  of  war  of  the  United  States 
or  of  any  foreign  nation.  The  term 
"vessels  of  war  of  the  United  States  or 
of  any  foreign  nation"  includes: 

(i)  Every  description  of  watercraft  or 
other  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  water  and  constituting  equipment  of 
the  armed  forces  (including  the  U.S. 
Coast  Guard  and  U.S.  National  Guard) 
of  the  United  States  or  of  a  foreign 
nation,  and 

(ii)  Aircraft  owned  by  the  United 
States  or  by  any  foreign  nation  and 
constituting  equipment  of  the  armed 
forces  thereof. 

(iii)  For  purposes  of  this  section, 
vessels  or  aircraft  owned  by  armed 
forces  are  not  considered  to  be 
equipment  of  such  armed  forces  while 
on  lease  or  loan  to  an  organization  that 
is  not  pari  of  the  armed  forces. 

(6)  Vessels  used  in  fisheries  or 
whaling  business.  The  exemption 
provided  by  section  4221(a)(3)  of  the 
Code  and  paragraph  (a)  of  this  section  in 
the  case  of  articles  sold  for  the 
prescribed  use  on  vessels  employed  in 


the  fisheries  or  whaling  business  is 
limited  to  articles  sold  by  the 
manufacturer  for  such  use  on  vessels 
while  employed,  and  to  the  extent 
employed,  exclusively  in  the  fisheries  or 
in  the  whaling  business.  For  purposes  of 
this  section,  vessels  engaged  in  sport 
fishing  are  not  considered  to  be 
employed  in  the  fisheries  business. 

(7)  Civil  aircraft.  The  exemption 
provided  by  section  4221(a)(3)  of  the 
Code  and  paragraph  (a)  of  this  section 
relating  to  supplies  for  vessels  or 
aircraft,  with  respect  to  civil  aircraft, 
extends  only  to  civil  aircraft  when 
employed  in  foreign  trade,  or  in  trade 
between  the  United  States  and  any  of  its 
possessions.  Sales  of  supplies  to  civil 
aircraft  when  engaged  in  trade  between 
the  Atlantic  and  the  Pacific  ports  of  the 
United  States  are  not  exempt  from  the 
tax  imposed  under  chapter  32  of  the 
Code.  See  section  4221(e)(1)  of  the  Code 
and  paragraph  (c)  of  this  section  for 
requirement  of  reciprocal  exemption  in 
the  case  of  a  civil  aircraft  registered  in  a 
foreign  country. 

(8)  Trade.  The  term  "trade"  includes 
the  transportation  of  persons  or  property 
for  hire  and  the  making  of  the  necessary 
preparations  for  such  transportation. 
The  term  "trade"  also  includes  the 
transportation  of  property  on  a  vessel  or 
aircraft  owned  or  chartered  by  the 
owner  of  the  property  in  connection 
with  the  purchase,  sale,  or  exchange  of 
the  property  in  a  commercial  business 
operation.  However,  a  vessel  owned  or 
chartered  by  a  company  and  used  in  the 
transportation  of  personnel  or  property 
of  such  company  to  or  from  its  business 
properties  located  in  a  foreign  country, 
or  in  a  possession  of  the  United  States, 
is  not  engaged  in  "trade". 

(c)  Reciprocity  required  in  the  case  of 
civil  aircraft.  The  exemption  provided 
by  section  4221(a)(3)  of  the  Code  and 
paragraph  (a)  of  this  section  with 
respect  to  the  sales  of  supplies  for  civil 
aircraft  registered  in  a  foreign  country  is 
further  limited  in  that  the  privilege  of 
exemption  may  be  granted  only  if  the 
Secretary  of  Commerce  advises  the 
Secretary  of  the  Treasury  that  the 
foreign  country  allows,  or  will  allow, 
substantially  the  same  reciprocal 
privileges.  If  a  foreign  country 
discontinues  the  allowance  of  such 
substantially  reciprocal  exemption,  the 
exemption  allowed  by  the  United  States 
will  not  apply  after  the  Secretary  of  the 
Treasury  is  notified  by  the  Secretary  of 
Commerce  of  the  discontinuance  of  the 
exemption  allowed  by  the  foreign 
country. 

(d)  Evidence  required  to  establish. — 
(1)  In  general.  The  exemption  provided 
in  section  4221(a)(3)  of  the  Code  and 
paragraph  (a)  of  this  section  for  articles 


sold  for  use  by  the  purchaser  as  supplies 
for  vessels  or  aircraft  applies  only: 

(i)  If  both  the  manufacturer  and 
purchaser  are  registered  under  the 
provisions  of  section  4222  of  the  Code, 
or 

(ii)  The  purchaser  or  both  the 
manufacturer  and  the  purchaser  are  not 
registered  but  have  satisfied  the 
provisions  of  paragraph  (d)(2)  of  this 
section. 

See  paragraph  (c)  of  §  53.131  for  the 
evidence  required  to  establish 
exemption  where  the  purchaser  is 
registered  pursuant  to  section  4222  of 
the  Code  and  §  53.140. 

(2)  Exemption  certificates  for  use  in 
support  of  tax-free  sales  of  supplies  for 
vessels  and  aircraft,  (i)  In  order  to 
establish  exemption  from  tax  under 
section  4221(a)(3)  of  the  Code  in  those 
instances  where  the  purchaser  or  both 
the  manufacturer  and  purchaser  are  not 
registered  under  section  4222  of  the 
Code,  the  manufacturer  must  obtain 
(prior  to  or  at  the  time  of  the  sale)  from 
the  owner,  charterer,  or  authorized 
agent  of  the  vessel  or  aircraft  and  retain 
in  the  manufacturer's  possession  a 
properly  executed  exemption  certificate 
in  the  form  prescribed  by  paragraph 
(d][2)(iii)  of  this  section.  If  articles  are 
sold  tax-free  for  use  as  supplies  for  civil 
aircraft  employed  in  foreign  trade  or  in 
trade  between  the  United  States  and 
any  of  its  possessions,  the  exemption 
certificate  must  show  the  name  of  the 
country  in  which  the  aircraft  is 
registered. 

(ii)  Where  only  occasional  sales  of 
articles  are  made  to  a  purchaser  for  use 
as  supplies  for  vessels  or  aircraft,  a 
separate  exemption  certificate  shall  be 
furnished  for  each  order.  However, 
where  sales  are  regularly  or  frequently 
made  to  a  purchaser  for  such  exempt 
use,  a  certificate  covering  all  orders  for 
a  specified  period  not  to  exceed  12 
calendar  quarters  will  be  acceptable. 
Such  certificates  and  proper  records  of 
invoices,  orders,  etc.,  relative  to  tax-free 
sales  must  be  kept  for  inspecfion  by  the 
regional  director  as  provided  in  section 
6001  of  the  Code. 

(iii)  Acceptable  form  of  exemption 
certificate.  The  following  form  of 
exemption  certificate  will  be  acceptable 
for  the  purposes  of  this  section  and  must 
be  adhered  to  in  substance: 

Exemption  Certirication 

(For  use  by  purchasers  of  articles  for  use  as 
fuel  supplies,  ships'  stores,  sea  stores,  or 
legitimate  equipment  on  certain  vessels  or 
aircraft  (sections  4221  and  4222  of  the 
Internal  Revenue  Code).] 

(Date) 19 
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I.  the  undersigned  purchaser,  hereby  certify 

that  I  am  the (Owner,  charterer. 

or  authorized  agent)  of (Name  of 

company  and  vessel)  and  that  (check 
applicable  type  of  certiricate): 
D  The  article  or  articles  specified  in  the 
accompanying  order,  or  on  the  reverse 
side  hereof,  (or) 
D  All  orders  placed  by  the  purchaser  for  the 

period  commencing  (Date) 

and  ending  (Date) (period  not 

to  exceed  12  calendar  quarters),  will  be 
used  only  for  fuel  supplies,  ships'  stores. 
sea  stores,  or  legitimate  equipment  on  a 
vessel  belonging  to  one  of  the  following 
classes  of  vessels  to  which  section  4221 
of  the  Internal  Revenue  Code  applies 
(check  class  to  which  vessel  belongs): 
n  (1)  Vessels  engaged  in  foreign  trade. 
D  (2)  Vessels  engaged  in  trade  between  the 
Atlantic  and  Pacific  ports  of  the  United 
States. 
D  (3)  Vessels  engaged  in  trade  between  the 

United  Slates  and  any  of  its  possessions. 
D  (4)  Vessels  employed  in  the  fisheries  or 

whaling  business. 
D  (5)  Vessels  of  war  of  the  United  Slates  or  a 

foreign  nation. 
If  the  articles  are  purchased  for  use  on  civil 
aircraft  engaged  in  trade  as  specified  in  (1)  or 
(3)  above,  state  the  name  of  the  country  in 
which  the  aircraft  is  registered: 

I  understand  that  if  the  articles  are  used  for 
any  purpose  other  than  as  stated  in  this 
certificate,  or  arc  resold  or  otherwise 
disposed  of,  I  must  report  such  fact  to  the 
manufacturer.  I  understand  that  this 
certificate  may  not  be  used  in  purchasing 
articles  tax  free  for  use  as  supplies,  etc..  on 
pleasure  vessels,  or  on  any  type  of  aircraft 
except:  (i)  Civil  aircraft  employed  in  foreign 
trade  or  trade  between  the  United  States  and 
any  of  its  possessions,  and  (ii)  Aircraft 
owned  by  the  United  States  or  any  foreign 
country  and  constituting  a  part  of  the  armed 
forces  thereof. 

I  understand  that  the  fraudulent  use  of  this 
certificate  to  secure  exemption  will  subject 
me  and  all  parties  making  such  fraudulent 
use  of  this  certificate  to  all  applicable 
criminal  penalties  under  the  Internal  Revenue 
Code.  I  also  understand  that  I  must  be 
prepared  to  establish  by  satisfactory 
evidence  the  purpose  for  which  the  article 
was  used. 

(Signature) 

(Address) 

§  53.135  Tax-free  sale  of  articles  to  State 
and  local  governments  for  their  exclusive 
use. 

(a)  In  general.  An  article  subject  to 
tax  under  Chapter  32  of  the  Code  may 
be  sold  tax  free  by  the  manufacturer, 
pursuant  to  section  4221(a)(4)  of  the 
code  and  this  section,  to  a  State  or  local 
go^rnment  for  the  exclusive  use  of  such 
State  or  local  government.  See 
paragraph  (b)  of  this  section  for  the 
meaning  of  the  term  "State  or  local 
government".  An  article  may  be  sold  tax 
free  by  the  manufacturer  under  this 


paragraph  only  in  those  cases  where  the 
sale  is  made  directly  to  a  Stale  or  local 
government  for  its  exclusive  use. 
Accordingly,  no  sale  may  be  made  tax 
free  to  a  dealer  for  resale  to  a  State  or 
local  government  for  its  exclusive  use, 
even  though  it  is  known  at  the  time  of 
sale  by  the  manufacturer  that  the  article 
will  be  80  resold.  A  sale  of  an  article  to 
a  State  or  local  government  for  resale  is 
not  considered  to  be  a  sale  for  the 
"exclusive  use"  of  the  State  or  local 
government,  within  the  meaning  of 
section  4221(a)(4)  of  the  Code,  and, 
therefore,  such  sales  may  not  be  made 
tax  free.  Such  sales  are  not  exempt 
regardless  of  whether  the  resales  are 
made  to  government  employees,  or  the 
fact  that  the  article  is  an  item  of 
equipment  the  employee  is  required  to 
possess  in  carrying  out  his  duties.  For 
example,  pistols  or  revolvers  may  not  be 
sold  tax  free  to  a  State  or  local 
government  for  resale  to  its  police 
officers.  See  section  6416(b)(2)(C)  of  the 
Code,  and  paragraph  (d)  of  {  53.178.  for 
the  circumstances  under  which  credit  or 
refund  of  tax  is  available  where  tax- 
paid  articles  are  sold  for  the  exclusive 
use  of  a  State  or  local  government. 

(b)  State  or  local  government.  The 
term  "State  or  local  government" 
includes  any  State,  the  District  of 
Columbia,  and  any  political  subdivision 
of  any  of  the  foregoing.  See.  section 
7871(a)(2)(B)  of  the  Code  and  26  CFR 
305.7701-1  et  seq..  which  provide  that  an 
Indian  tribal  government  shall  be 
treated  as  a  State  for  purposes  of 
exemption  from  an  excise  tax  imposed 
by  chapter  32.  Section  7871(b)  of  the 
Code  provides  that  the  exemption  from 
tax  applies  only  if  the  transaction 
involves  the  exercise  of  an  essential 
governmental  function  of  the  Indian 
tribal  government. 

(c)  Evidence  required  in  support  of 
tax-free  sales  to  State  or  local 
governments.  (1)  In  the  case  of  a  State  or 
local  government  which  is  registered 
(see  §  53.141  for  provisions  under  which 
a  State  or  local  government  may  register 
if  it  so  desires),  the  provisions  of 
paragraph  (c)  of  §  53.131  have 
application  as  to  the  evidence  required 
in  support  of  lax-free  sales.  If  a  State  or 
local  government  is  not  registered,  the 
evidence  required  in  support  of  a  tax- 
free  sale  to  the  State  or  local 
government  shall,  except  as  provided  in 
paragraph  (cl(2)  of  this  section,  consist 
of  a  certificate,  executed  and  signed  by 
an  officer  or  employee  authorized  by  the 
State  or  local  government  to  execute 
and  sign  the  certificate.  If  it  is 
impracticable  to  furnish  a  separate 
certificate  for  each  order  or  contract 
because  of  a  frequency  of  purchases,  a 
certificate  covering  all  orders  between 


given  dates  (such  period  not  to  exceed 
12  calendar  quarters)  will  be  acceptable. 
The  certificates  and  proper  records  of 
invoices,  orders,  etc..  relative  to  tax-free 
sales  must  be  retained  by  the 
manufacturer  as  provided  in  section 
6001  of  the  Code.  The  certificate  shall  be 
in  substantially  the  following  form: 

Exemption  CertificAtion 

(For  use  by  Stales  and  local  governments 
(section  422Ha)(4)  of  the  Internal  Revenue 
Code).) 

(Dale) .  19 • 

1.  hereby  certify  that  1  am (Title 


of  Officer)  of . 


_  (Slate  or  local 


govemmeni)  thai  I  am  authorized  to  execute 

this  certificate;  and  that  (checi^  applicable 

type  of  cerlificale): 

D  The  article  or  articles  specified  in  the 
accompanying  order,  or  on  the  reverse 
side  hereof,  (or) 

G  All  orders  placed  by  the  purchaser  for  the 

period  commencing (Dale) 

and  ending (Date)  (period  not 

to  exceed  12  calendar  quarters),  are.  or 

will  be.  purchased  from 

(Name  of  manufacturer)  for  the  exclusive 

use  of (Governmental  unil)  of 

(Stale  or  local  government) 


I  understand  that  the  exemption  from  tax  in 
the  case  of  sales  of  articles  under  this 
exemption  ceriificate  to  a  State,  etc..  is 
limited  to  the  sale  of  articles  purchased  for  its 
exclusive  use,  1  understand  that  fraudulent 
use  of  this  certificate  for  the  purpose  of 
securing  this  exemption  will  subject  me  and 
all  pariies  making  such  fraudulent  use  of  this 
certificate  to  all  applicable  criminal  penalties 
under  the  Internal  Revenue  Code. 


(Signature) 

(Address) 

(2)  A  purchase  order,  provided  that  all 
of  the  information  required  by 
paragraph  (c)(1)  of  this  section  is 
included  therein,  is  acceptable  in  lieu  of 
a  separate  exemption  certificate. 

(d)  Resale  of  articles  purchased  tax 
free  by  a  State  or  local  government.  If 
articles  purchased  tax  free  for  the 
exclusive  use  of  a  State  or  local 
government  (whether  on  the  basis  of  a 
registration  number  or  an  exemption 
certificate)  are.  prior  to  use  by  the  State 
or  local  government,  resold  under 
circumstances  that  do  not  amount  to  an 
exclusive  use  by  the  State  or  local 
government  (such  as  pistols  or  revolvers 
that  are  resold  by  a  police  depariment  to 
its  police  officers),  the  parties 
responsible  in  the  State  or  local 
government  are  required  to  inform  the 
manufacturer,  producer,  or  importer 
from  whom  the  articles  were  purchased 
that  they  were  disposed  of  in  a  manner 
that  did  not  amount  to  an  exclusive  use 
by  the  State  or  local  government.  A 
willful  failure  to  supply  the 
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Bunufacturer,  producer,  or  importer 
with  the  information  required  by  this 
subparagraph  will  subject  responsible 
parties  to  the  penalties  provided  by 
section  7203  of  the  Code. 


{S&IW    Tn-fTM salMOtaraelM to 
nonpmlH  aduc  attonal  organitaMona. 

(a)  In  general.  An  article  subject  to 
tax  under  chapter  32  of  the  Code  may  be 
sold  tax  free  by  the  manufacturer, 
pursuant  (o  section  4221(a)(5)  of  the 
Code  and  this  section,  to  a  nonprofit 
educational  organization  for  its 
exclusive  use.  See  paragraph  (b)  of  this 
section  for  the  meaning  of  the  term 
••nonprofit  educational  organization". 
An  article  may  be  sold  tax  free  by  the 
manufacturer  under  this  paragraph  only 
in  those  cases  where  the  sale  of  an 
article  by  the  manufacturer  is  made 
directly  to  a  nonprofit  educational 
organization  for  its  exclusive  use. 
Accordingly,  no  sale  may  be  made  tax 
free  to  a  dealer  for  resale  to  a  nonprofit 
educational  organization  for  its 
exchiaivc  use  even  though  it  is  known  at 
the  tine  of  sale  by  the  manufacturer  that 
the  article  will  be  so  resold.  See  section 
6416(bH2P))  of  the  Code,  and  paragraph 
(e)  of  S  53.178,  for  the  circumstances 
under  which  credit  or  refund  of  tax  is 
available  where  tax-paid  articles  are 
sold  for  the  exclusive  use  of  a  nonprofit 
educational  organization. 

(b)  Nonprofit  educational 
organization.  The  terra  "nonprofit 
educational  organization"  means  an 
organization  described  in  section 
170(b](l)(A)(ii)  of  the  Code  that  is 
exempt  from  income  tax  under  section 
501(a)  of  the  Code.  Section 
170(b)(l)(A)(ii)  describes  an 
"educational  organization"  as  one  that 
normally  maintains  a  regular  faculty  and 
curriculum  and  normally  has  a  regularly 
enrolled  body  of  pupils  or  students  in 
attendance  at  the  place  where  its 
educational  activities  are  regularly 
carried  on.  The  term  also  includes  a 
school  operated  as  an  activity  of  an 
organization  described  in  section 
5(n(c)(3)  of  the  Code  which  is  exempt 
from  income  tax  under  section  501(a]  of 
the  Code,  provided  the  primary  function 
of  such  school  is  the  presentation  of 
formal  instruction  and  provided  such 
school  normally  maintains  a  regular 
faculty  and  curriculum  and  normally  has 
a  regularly  enrolled  body  of  pupils  or 
students  in  attendance  at  the  place 
where  its  educational  activities  are 
regularly  carried  on. 

(c)  Evidence  required  in  support  of 
tax-free  salet  to  nonprofit  educational 
organizations.  Every  nonprofit 
educational  organization  purchasing  tax 
free  under  section  4221  (a )15]  of  the  Code 


must  furmsh  the  following  infonnation 
to  the  seller. 

(1)  The  tax  exempt  purpose  for  which 
the  article  or  articles  are  being 
purchased,  and 

(2)  Its  registration  number,  and  the 
regional  director's  office  that  issued  the 
registration  number.  Such  information 
must  be  in  writing  and  may  be  noted  on 
the  purchase  oxder  or  other  document 
furnished  by  the  purchaser  to  the  seller 
in  connection  with  each  sale  "except 
that  a  single  notification  containing  the 
information  descnbed  in  this  paragraph 
may  cover  all  sales  by  the  seller  to  the 
purchaser  made  during  a  designated 
period  not  to  exceed  12  successive 
calendar  quarters.".  See  paragraph  (c)  of 
§  53.131  for  the  evidence  required  to 
establish  exemption. 

§5  53.137—53.139    [HeservedT 

§  53.140    Registration. 

(a)  General  rule.  Except  as  provided 
hi  I  53.141.  tax-free  sales  under  section 
4221  of  the  Code  may  be  made  only  if 
the  manufacturer,  first  purehaser,  and 
second  purchaser,  as  the  case  may  be, 
have  registered  as  required  by  this 
section.  To  secure  a  Certificate  of 
Registry,  the  applicant  must  furnish  the 
information  required  in  paragraph  (b)  of 
this  section. 

(b)  Infonnation  to  be  submitted. 
Except  as  provided  in  S  53.141.  any 
person  who  is  eligible  to  sell  or  purchase 
articles  free  of  a  tax  imposed  by  section 
4181  of  the  Code  and  who  has  not 
registered  with  the  Commissioner  of  the 
Internal  Revenue  Service  prior  to 
January  1, 1991  or  with  ATF  in 
accordance  with  the  provisions  of  this 
section  shall,  prior  to  making  a  tax-free 
sale  or  purchase,  file  ATF  Form  5300.28, 
in  dupHcate.  executed  in  accordance 
with  the  instructions  contained  on  the 
reverse  of  ATF  Form  5300.28.  This  form 
shall  be  filed  with  the  regional  director 
of  ATF  for  the  region  in  which  the 
principal  place  of  business  of  the 
applicant  is  located  (or  the  applicant  has 
no  principal  place  of  business  in  the 
United  States,  with  the  Director.  ATF)- 
Copies  of  the  .ATF  Form  5300.28  may  be 
obtained  from  any  regional  office.  The 
person  who  receives  an  approved 
Certificate  of  Registry  shall  be 
considered  to  be  registered  for  purposes 
of  selling  or  purchasing  articles  tax  &ee 
as  provided  Ln  this  section.  In  the  case 
of  a  nonprofit  educational  organization, 
information  shall  be  furnished  showing 
that  the  organization  is  an  educational 
organization  described  in  section 
170(b)(l)(A)(ii)  of  the  Code  thai  is 
exempt  &Qm  income  tax  under  section 
501(a]  of  the  Code,  or  is  a  school 
operated  as  an  activity  of  an 


organization  described  in  section 
501(c)(3)  that  is  exempt  from  mcomn  tax 
under  section  501(a). 

(c)  Evidence  required  in  support  of 
tax-free  sales.  See  9  53.131(c)(1)  for 
evidence  required  in  support  of  tax-free 
sales  to  purchasers  who  are  required  to 
be  registered. 

(d)  Failure  to  register.  If  either  the 
seller  or  purchaser  is  not  registered  as 
required  by  this  section  of  the 
regulations,  tax-free  sales  may  not  be 
made,  except  as  indicated  in  (  53.141. 

(e)  Cross  references.  (1)  For 
exceptions  to  the  requirement  for 
registration,  see  section  4222(b)  of  the 
Code  and  I  53.141. 

[2]  For  revocation  or  suspension  of 
registration,  see  $  53.142. 

S  53.141    Exceptions  te  tfie  requiremant 
for  registration. 

(a)  State  and  locat governments.  (1)  A 
State  or  local  government  purchasing 
articles  direct  from  the  manufacturer  for 
its  exclusive  use  may.  but  is  rwt 
required  to,  register  as  provided  m 
S  53.140.  To  establish  the  ri^t  to  sell 
articles  tax  free  to  a  Stale  or  local 
government  that  is  not  registered,  the 
manufacturer  must  obtain  from  an 
authorized  official  of  the  State  or  local 
government  and  retain  in  the 
manufacturer's  possession  either  a 
property  executed  exemption  certificate, 
or  a  purchase  order  that  contains  the 
same  information  required  to  be 
furnished  in  an  exemption  certificate. 
See  I  53,135(c)  for  the  information 
necessary  to  substantiate  a  tax-free  sale 
under  such  circumstances. 

(2)  Each  State  requesting  registration 
will  be  assigned  one  Certificate  of 
Registry.  The  registration  number  shown 
on  this  certificate  may  be  used  by  all 
agencies,  boards,  and  commissions  of 
the  State  that  are  authorized  by  the 
State  to  make  purchases  for  the 
exclusive  use  of  the  State.  However,  the 
registration  number  assigned  to  a  Stale 
may  not  be  used  by  any  political 
subdivision  of  that  State,  such  as  a 
county  or  municipality.  Each  political 
subdivision  of  a  State  desiring  to  obtain 
a  Certificate  of  Registry  must  obtain  a 
separate  registration  number. 

(b)  Sales  or  resales  to  foreign 
purchasers  for  export  Peraona  whose 
principal  place  of  business  is  not  within 
the  United  SUtes  may.  but  are  not 
required  to,  rejpstei  in  order  to  purchase 
articles  tax  free  for  export  To  establish 
the  right  to  sell  articles  tax  free  for 
export  to  a  purchaser  who  is  not 
registered  and  who  is  located  in  a 
foreign  country  or  a  possession  of  the 
United  States,  the  manufacturer  must 
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obtain  the  evidence  required  by 
§  53.133(b). 

(c)  United  States.  The  registration 
requirements  of  the  regulations  in  this 
part  do  not  apply  to  purchases  and  sales 
by  the  United  States  or  any  of  its 
agencies  or  instrumentalities.  The 
evidence  required  in  support  of  such 
tax-free  purchases  and  sales  is  a 
notation  on  the  purchase  order  or  other 
document  furnished  to  the  seller  clearly 
indicating  that  the  article  or  articles  are 
being  purchased  tax  free  as  authorized 
by  chapter  32  of  the  Code. 

(d)  Supplies  for  vessels  and  aircraft. 
An  article  subject  to  an  excise  tax 
imposed  by  chapter  32  of  the  Code  may 
be  sold  tax  free  by  the  manufacturer 
under  the  provisions  of  8  53.134  for  use 
by  the  purchaser  as  supplies  for  a  vessel 
or  aircraft  if  both  the  manufacturer  and 
the  purchaser  are  registered  under  the 
provisions  of  5  53.140. 

§  53.142    Revocation  or  suspension  of 
registration. 

(a)  The  regional  director  is  authorized 
to  revoke  or  temporarily  suspend,  upon 
written  notice,  the  registration  of  any 
person  and  the  right  of  such  person  to 
sell  or  purchase  articles  tax  free  under 
section  4221  of  the  Code  in  any  case  in 
which  he  finds  that: 

(1)  The  registrant  is  not  a  bona  fide 
manufacturer,  or  a  purchaser  reselling 
direct  to  manufactiu-ers  or  exporters; 

(2)  The  registrant  is  for  some  other 
reason  not  eligible  under  these 
regulations  to  retain  a  Certificate  of 
Registry:  or 

(3)  The  registrant  has  used  his 
registration  to  avoid  payment  of  the  tax 
imposed  by  section  4181  of  the  Code,  or 
to  postpone  or  interfere  in  any  manner 
with  the  collection  of  such  tax; 

(4)  Such  revocation  or  suspension  is 
necessary  to  protect  the  revenue;  or 

(5)  The  registrant  failed  to  comply 
with  the  requirements  of  paragraph  [c) 
of  §  53.140.  relating  to  the  evidence 
required  to  support  a  tax-free  sale. 

(b)  The  revocation  or  suspension  of 
registration  is  in  addition  to  any  other 
penalty  that  may  apply  under  the  law 
for  any  act  or  failure  to  act. 

§53.143    Special  rules  relating  to  further 
manufacture. 

(a)  Purchasing  manufacturer  to  be 
treated  as  the  manufacturer.  For 
purposes  of  Chapter  32  of  the  Code,  a 
manufacturer  or  producer  to  whom  an 
article  is  sold  or  resold  tax  free  under 
section  4221(a)(1)  of  the  Code  for  use  by 
it  in  further  manufacture  shall  be  treated 
as  the  manufacturer  or  producer  of  such 
article.  If  a  manufacturer  who  purchases 
an  article  tax  free  for  further 
manufacture  does  not  use  the  article  for 


further  manufacture,  the  sale  of  the 
article  by  it,  or  its  use  of  the  article  other 
than  in  further  manufacture,  shall,  for 
purposes  of  the  taxes  imposed  by 
chapter  32  of  the  Code,  be  treated  as  a 
sale  or  use  of  the  article  by  the 
manufacturer  thereof.  See  paragraphs 
(b)  and  (c)  of  this  section  for 
determination  of  taxable  sale  price 
where  an  article  purchased  tax  free  for 
further  manufacture  is  resold,  or  used 
other  than  in  further  manufacture. 

(b)  Computation  of  tax.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  tax  liability  referred  to  in  paragraph 
(a)  of  this  section  shall  be  based  on  the 
price  for  which  the  article  was  sold  by 
the  purchasing  manufacturer,  or,  where 
the  manufacturer  uses  the  article  for  a 
purpose  other  than  that  for  which  it  was 
purchased,  the  tax  shall  be  based  on  the 
price  at  which  such  or  similar  articles 
are  sold,  in  the  ordinary  course  of  trade, 
by  manufacturers,  producers,  or 
importers  thereof.  See  section  4218(e)  of 
the  Code  and  S  53.115. 

(c)  Election.  (1)  Instead  of  computing 
the  tax  as  described  under  paragraph  (b) 
of  this  section,  the  purchasing 
manufacturer  who  has  incurred  liability 
for  tax  on  its  sale  or  use  of  an  article  as 
provided  by  paragraph  (a)  of  this  section 
may  compute  the  tax  incurred  under 
chapter  32  of  the  Code  by  using  as  the 
tax  base  either  the  price  for  which  the 
article  was  sold  to  it  by  the  first 
purchaser,  if  any,  or  the  price  for  which 
such  article  was  sold  by  the  actual 
manufacturer,  producer,  or  importer  of 
such  article.  The  purchasing 
manufacturer  must  have  in  its 
possession  information  upon  which  to 
substantiate  such  basis  for  tax.  For 
purposes  of  this  paragraph,  the  price  for 
which  the  article  was  sold  by  the  actual 
manufacturer  or  by  the  first  purchaser 
shall  be  determined  as  provided  in 
section  4216  of  the  Code  and  SS  53.91- 
53.102.  However,  such  price  shall  not  be 
adjusted  for  any  discount  rebate, 
allowance,  return,  or  repossession  of  a 
container  or  covering,  or  otherwise. 

(2)  The  election  under  this  paragraph 
shall  be  in  the  form  of  a  statement 
attached  to  the  return  reporting  the  tax 
applicable  to  the  sale  or  use  of  the 
article  which  gave  rise  to  such  tax 
liability.  Such  election,  once  made,  may 
not  be  revoked. 

Subpart  L— Refund*  and  Ottier 
Administrative  Provisions  of  Special 
Application  to  Manufacturers  Taxaa 

S  53.151    Returns. 

(a)  In  general.  (1)  Liability  for  tax 
imposed  under  chapter  32  of  the  Code 
shall  be  reported  on  ATF  Form  5300.26, 
Federal  Firearms  and  Ammunition 


Excise  Tax  Return.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  return 
on  Form  5300.26  shall  be  filed  for  a 
period  of  one  calendar  quarter. 

(2)  Every  person  required  to  make  a 
return  on  ATF  Form  5300.26  shall  make 
a  return  for  each  calendar  quarter 
(whether  or  not  liability  was  incurred 
for  any  tax  reportable  on  the  return  for 
the  return  period)  until  the  person  has 
filed  a  final  return  in  accordance  with 
5  53.152. 

(3)  Every  person  not  required  to  make 
a  return  on  ATF  Form  5300.26  for  the 
return  period  ended  March  31, 1991, 
shall  make  a  return  for  the  first  calendar 
quarter  thereafter  in  which  he  incurs 
liability  for  tax  imposed  under  Chapter 
32  of  the  Code,  and  shall  make  a  return 
for  each  subsequent  calendar  quarter, 
month,  or  semimonthly  period  until  the 
person  has  filed  a  final  return  in 
accordance  with  S  53.152. 

(4)  Each  return  required  under  the 
regulations  in  this  part,  together  with 
any  prescribed  copies,  records,  or 
supporting  data,  shall  be  completed  in 
accordance  with  the  applicable  forms, 
instructions,  and  regulations. 

(b)  Monthly  and  semimonthly 
returns. — (1)  Requirement.,  If  the 
regional  director  determines  that  any 
taxpayer  who  is  required  to  deposit 
taxes  under  the  provisions  of  §  53.157 
has  failed  to  make  deposits  of  those 
taxes,  the  taxpayer  shall  be  required,  if 
so  notified  in  writing  by  the  regional 
director,  to  file  a  monthly  or 
semimonthly  return  on  ATF  Form 
5300.26.  Every  person  so  notified  by  the 
regional  director  shall  file  a  return  for 
the  calendar  month  or  semimonthly 
period  (as  defined  in  S  53.157(d))  in 
which  the  notice  is  received  and  for 
each  calendar  month  or  semimonthly 
period  thereafter  until  the  person  has 
filed  a  final  return  in  accordance  with 
§  53.152  or  is  required  to  file  returns  on 
the  basis  of  a  different  return  period 
pursuant  to  notification  as  provided  in 
paragrap4i  (b)(2)  of  this  section. 

(2)  Change  of  requirement.  The 
regional'^u^ctor  may  require  the 
taxpayer,  by  notice  in  writing,  to  file  a 
quarterly  or  monthly  return,  if  the 
taxpayer  has  been  filing  returns  for  a 
semimonthly  period,  or  may  require  the 
taxpayer  to  file  a  quarterly  or 
semimonthly  return,  if  the  taxpayer  has 
been  filing  monthly  returns. 

(3)  Return  for  period  change  takes 
effect,  (i)  If  a  taxpayer  who  has  been 
filing  quarterly  returns  receives  notice  to 
file  a  monthly  or  semimonthly  return,  or 
a  taxpayer  who  has  been  filing  monthly 
returns  receives  notice  to  file  a 
semimonthly  return,  the  first  return 
required  pursuant  to  the  notice  shall  be 
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Bied  for  tke  month  or  scmimoirthiy 
period  in  which  the  notice  is  received 
and  all  months  or  semimonthly  periods 
which  are  not  includable  in  an  earlier 
period  for  which  the  taxpayer  is 
reqihred  to  lUe  a  return. 

(ii)  If  a  taxpayer  who  has  been  Tiling 
monthly  or  semimonthly  returns 
receives  notice  to  file  a  quarterly  return, 
the  last  month  or  semimonthly  period 
for  which  a  return  shall  be  filed  is  the 
last  monlh  or  semimonthly  period  of  the 
calendar  quarter  in  which  the  notice  is 
received. 

(iii)  IX  a  taxpayer  who  has  been  filing 
semimonthly  returns  receives  notice  to 
file  a  monthly  return,  the  last 
semimonthly  period  for  which  a  return 
shall  be  made  is  the  last  semimonthly 
period  of  the  month  in  which  the  notice 
is  received. 

§S3.1S2    Final  rvtums.  ,*^^. 

(a)  In  general.  Any  person  who  is 
required  to  make  a  return  on  ATF  Form 
5300.28  pursuant  to  {  53.151,  and  who  in 
any  return  period  ceases  operations  in 
respect  of  which  the  person  is  required 
to  make  a  return  on  the  form,  shall  make 
the  return  for  that  period  as  a  Tmal 
return.  Each  return  made  as  a  final 
return  shall  be  marked  "Final  Return- 
by  the  person  filing  the  retiuTi.  A  person 
who  has  only  temporarily  ceased  to 
incur  liability  for  tax  required  to  be 
reported  on  ATF  Form  5300.26  because 
of  temporary  or  seasonal  suspension  of 
business  or  for  other  reasons,  shall  not 
make  a  final  return  but  shall  continue  to 
file  returns. 

(b)  Statement  to  accompany  final 
return.  Each  final  return  shall  have 
attached  a  statement  showing  the 
address  at  which  the  records  required 
by  the  regulations  in  this  part  will  be 
kept,  the  name  of  the  person  keeping  the 
records,  and.  if  the  business  of  the 
taxpayer  has  been  sold  or  otherwise 
transferred  to  another  person,  the  name 
and  address  of  that  person  and  the  date 
on  which  the  sale  or  transfer  took  place. 
If  no  sale  or  transfer  occurred  or  if  the 
taxpayer  does  not  know  the  name  of  the 
person  to  whom  the  business  was  sold 
or  transferred,  that  fact  should  be 
included  in  the  statement. 

(c)  Signature  authorization.  An 
individual's  sifnature  on  i  ret\im. 
statement,  or  other  document  made  by 
or  for  a  corporation  or  a  partnership 
shall  be  prima  facie  evidence  that  the 
individoal  is  authorized  to  sign  the 
return,  statement,  or  other  document. 


|S3w1SA    TiMterWinti 

(a)  Quarterly  retuma.  Bach  return 
required  to  be  made  under  f  5a.l51|aH2] 
for  a  return  period  of  not  leas  than  one 
calendar  quarter  shall  be  ftkd  on  or 


before  the  last  day  of  the  first  calendar 
month  following  the  close  of  the  period 
for  which  it  is  made.  However,  a  return 
may  be  filed  on  or  before  the  10th  day  of 
the  second  calendar  month  following  the 
close  of  the  period  if  timely  deposits 
under  section  6302(c)  of  the  Code  and 
S  53. 157  have  been  made  in  full  payment 
of  the  taxes  due  for  the  period.  For 
purposes  of  the  preceding  sentence,  a 
deposit  which  is  not  required  by 
regulations  in  respect  of  the  return 
period  may  be  made  on  or  before  the 
last  day  of  the  first  calendar  month 
following  the  close  of  the  period. 

(b)  Monthly  and  semimonthly  returns. 
[\]  Monthly  returns.  Each  return 
required  to  be  made  under  S  53.151(b) 
for  a  monthly  period  shall  be  filed  not 
later  than  the  15th  day  of  the  month 
following  the  close  of  the  period  for 
which  it  is  made. 

(2)  Semimonthly  returns.  Each  return 
required  to  be  made  under  $  53.151(b) 
for  a  semimonthly  period  shall  be  filed 
not  later  than  the  lOlh  day  of  the 
semimonthly  period  following  the  close 
of  the  period  for  which  it  is  made. 

(c)  Lost  day  for  filing.  If  the  due  date 
falls  on  a  Saturday,  Sunday,  or  legal 
holiday,  the  return  and  remittance  shall 
be  due  on  the  next  succeeding  day 
which  is  not  a  Saturday.  Sunday,  or 
legal  holiday.  For  purposes  of  this 
section,  "legal  hoUday"  is  defined  by 
section  7503  of  the  Code  and  26  CFR 
301.7503(b). 

(d)  Late  filing.  The  taxpayer  is  subject 
to  a  penalty  for  failure  to  file  a  return  or 
to  pay  tax  within  the  prescribed  time  as 
imposed  by  section  6651  of  the  Code,  if 
the  return  and  remittance  are  not  filed 
before  the  close  of  business  on  the 
prescribed  last  day  of  filing.  For 
additions  to  the  tax  in  the  case  of  failure 
to  file  a  return  within  the  prescribed 
time,  see  27  CFR  70.96. 

}  53.154    Mannar  of  fmng  returns. 

(a)  Each  return  on  ATF  Form  5300.26 
shall  be  filed  with  ATF.  in  accordance 
with  the  instructions  on  the  form. 

(b)  When  the  taxpayer  sends  the 
return  on  ATF  Form  5300.26  by  US. 
Mail,  the  official  postmark  of  the  U.S. 
Postal  Service  stampedc'm  the  cover  in 
which  the  return  was  mailed  shall  be 
considered  the  date  of  delivery  of  the 
remittance.  When  the  postmark  on  the 
cover  is  illegible,  the  burden  of  proving 
when  the  postmark  was  made  will  be  on 
the  taxpayer.  When  the  taxpayer  sends 
the  return  with  or  without  remittance  by 
registered  mail  or  by  certified  mail,  the 
date  of  registry  or  the  date  of  the 
postmark  on  the  sender's  receipt  of 
certified  mail,  as  the  case  may  be.  shall 
be  treated  as  the  date  of  delivery  of  the 


return  and,  if  accompanied,  of  the 
remittance. 

§53.155    Ejitwialon  of  «me  for  tUtng 
ratuma. 

(a)  In  general.  Ordinarily,  no 
extension  of  time  will  be  granted  for 
filing  any  retiun  statement  or  other 
document  required  with  respect  to  the 
taxes  impose  by  chapter  32.  because  the 
information  required  for  the  filing  of 
those  documents  is  under  normal 
circumstances  readily  available. 
However,  if  because  of  temporary 
conditions  beyond  the  taxpayer's 
control,  a  taxpayer  believes  an 
extension  of  time  for  filing  is  justified, 
the  taxpayer  may  apply  to  the  regional 
director  for  an  extension.  An  extension 
of  time  for  Cling  a  return  does  not 
operate  to  extend  the  time  for  payment 
of  the  tax  or  any  part  of  the  tax  unless 
80  specified  in  the  extension.  For 
extensions  of  time  for  payment  of  the 
tax.  see  S  53.156. 

(b)  Application  for  extension  of  time. 
The  application  for  an  extension  of  time 
for  filing  the  return  shall  be  addressed  to 
the  regional  director  with  whom  the 
return  is  to  be  filed  and  must  ccHilain  a 
full  recital  of  the  causes  for  the  delay.  It 
should  be  made  on  or  before  the  due 
date  of  the  return,  and  failure  to  do  so 
many  indicate  negligence  and  constitute 
sufficient  cause  for  denial.  It  should, 
where  possible,  be  made  sufficiently 
early  to  permit  consideration  of  the 
matter  and  reply  before  what  otherwise 
would  be  the  due  date  of  the  return. 

(c)  Filing  the  return.  If  an  extension  of 
time  for  filing  the  return  is  granted,  a 
return  shall  be  filed  before  the 
expiration  of  the  period  of  extension. 

§53.156    Extenaton  of  time  for  paying  lax 
•Itown  on  ratum. 

(aj  in  general.  (1)  Ordinarily,  no 
extensions  of  time  will  be  granted  for 
payment  of  any  tax  imposed  by  Chapter 
32  of  the  Code,  and  shown  or  required  to 
be  shown  on  any  return.  However,  if 
because  of  temporary  conditions  beyond 
the  taxpayer's  control  a  taxpayer 
believes  an  extension  of  time  for 
payment  is  justified,  the  taxpayer  may 
apply  to  the  regional  director  for  an 
extension.  The  period  of  an  extension 
shall  not  be  in  excess  of  6  months  from 
the  date  fixed  for  payment  of  the  tax. 
except  that  if  the  taxpayer  is  abroad  the 
period  of  the  extension  may  be  in  excess 
of  6  months. 

(2)  The  granting  of  an  extension  of 
time  for  filing  a  return  does  not  operate 
to  extend  the  time  for  the  payment  of  the 
tax  or  any  part  of  the  tax  unless  so 
specified  in  the  extension.  See  S  53.155. 
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(b)  Undue  hardship  required  for 
extensuM.  An  extension  of  the  tine  for 
payment  shall  be  granted  only  upon  a 
satisfactory  showing  that  payment  on 
the  due  date  of  the  amouvt  with  reaped 
to  which  the  extemioo  is  desired  will 
result  in  an  undue  hardship.  The 
extension  will  not  be  panted  upon  a 
general  statement  of  hardship.  The  term 
"undue  hardship"  means  mare  than  an 
inconvenience  to  the  taxpayer,  it  must 
appear  that  substantial  financial  loss, 
for  example,  loss  due  to  the  sale  of 
property  at  a  sacrifice  price,  will  resfdt 
to  the  taxpayer  from  making  payiaeiit  on 
the  due  date  of  the  amount  wrilh  respect 
to  which  the  extension  is  desired.  If  a 
market  exists,  the  sale  of  property  st  the 
current  market  price  is  not  ordinarily 
ccmsidered  aa  resulting  in  an  undue 
hardship. 

(c)  Application  for  exiensioa  An 
application  for  an  extension  of  time  for 
payment  of  the  tax  shown  or  re<)uired  to 
be  shown  on  any  return  shall  be  made 
on  ATF  Form  5300.29,  Application  for 
Extension  of  Time  for  Payment  of  Tax. 
and  shall  be  acccHBpanied  by  evidence 
showing  the  undue  hardship  that  would 
result  to  the  taxpayer  if  the  extension 
were  refused.  The  application  shall  also 
be  accompanied  by  a  statement  of  the 
assets  and  liabilities  of  the  taxpayer  and 
an  itemized  statement  showing  all 
receipts  and  disbursements  for  each  of 
the  3  months  immediately  preceding  the 
due  date  of  the  amount  to  which  the 
application  relates.  The  application, 
with  supporting  documents,  must  be 
filed  on  or  before  the  date  prescribed  for 
payment  of  the  amount  wttii  respect  to 
which  the  extension  is  desired.  wiA  the 
regional  director  showm  on  the  form,  The 
appHcation  wiH  be  examined,  and 
within  30  dairs.  if  possible,  will  be 
denied,  granted,  or  tentatively  granted 
subject  to  certain  conditions  of  which 
the  taxpayer  will  be  notified.  If  an 
additional  extension  is  desired,  the 
request  for  it  most  be  made  on  or  before 
the  expiration  of  the  period  for  which 
the  prior  extension  is  granted. 

(d)  Payment  pursvant  to  extension.  If 
an  extension  of  time  for  payment  is 
granted,  the  payment  shall  be  made  on 
or  before  flie  exphation  of  the  period  of 
the  extension  withont  the  necessity  of 
notice  and  demand.  The  grantiivf  of  an 
extetwion  of  time  for  payment  of  the  tax 
does  not  relieve  Ae  taxpayer  from 
liabSity  for  the  payment  of  interest  on 
the  lax  during  the  period  of  the 
extension.  See  section  §801  of  the  Code 
and  6  CFR  301.6601-1. 

§53.157    Uaa  af  loalibex  tfapoattafta*. 

(a)  Monthly  deposit*.  Except  as 
provided  in  perapaph  (b)  at  this  sectioa, 
if  for  any  caiestdar  month  (odier  than  the 


last  month  of  a  calendar  qaarter)  any 
person  required  to  file  a  quarterly  excise 
tax  return  on  ATF  Form  S30a26  has  a 
total  liability  under  this  part  of  more 
than  $100  for  all  excise  taxes  reportable 
on  that  form,  the  amount  o*  HabiHty  for 
taxes  shall  be  deposited  by  the  person 
with  the  lockbox  financial  institution  chi 
or  before  the  last  day  of  Ae  month 
following  the  calendar  month. 

(b)  Semimonthly  deposits.  fl)lf  any 
person  required  to  file  an  excise  return 
on  ATF  Form  5300.26  for  any  calendar 
quarter  has  a  total  liability  under  this 
part  of  more  than  $2,000  for  all  excise 
taxes  reportable  oo  that  form  for  any 
calendar  month  in  the  preceding 
calendar  quarter,  the  amount  of  that 
liability  for  taxes  under  this  part  tor  any 
semimonthly  period  (as  defined  in 
paragraph  [d][i]  of  this  section]  in  the 
succeediBg  rnlfnd^r  quarter  shall  be 
deposited  by  the  person  with  the 
lockbox  financial  institution  on  or 
before  the  depositary  date  (as  defined  in 
paragraph  (d)(2)  of  ^  aectian] 
applicable  to  the  semiraonthly  period. 

(2)  A  person  wiU  be  coaaidiered  to 
have  f/>mplu«<  with  the  lequiremeata  of 
para^aph  (b)(1)  of  this  section  for  a 
semimonthly  period  of — 

(i)(A)  The  person's  deposit  for  the 
semimonthly  period  ta  not  less  than  90 
percent  of  the  total  amount  of  the  excise 
taxes  reportable  by  the  person  oa  ATF 
Form  5300.26  for  the  period,  and 

(B)  If  the  semimonthly  period  occurs 
in  a  calendar  month  other  than  the  last 
month  in  a  calendar  quarter,  the  person 
deposits  any  underpayment  for  the 
month  by  the  ath  day  of  the  second 
month  following  the  calendar  month;  or 

(if)(A)  The  person's  deposit  for  each 
semimonthly  period  in  the  calendar 
month  is  not  less  than  45  percent  of  the 
total  amount  of  the  excise  taxes 
reportable  by  the  person  on  ATF  Form 
530a26  for  the  month,  and 

(B)  If  auch  nwnth  is  other  tlian  the  last 
month  in  a  calendar  quarter,  the  person 
deposits  any  ledetpayaent  for  8ud> 
month  by  the  9tfi  day  of  the  second 
month  foUowiag  the  calendar  month;  or 
(iiiXA)  The  person's  deposit  for  each 
aemimontUy  period  in  the  calendar 
month  is  not  less  than  50  percent  of  the 
total  amonnt  of  the  exose  taxes 
reportable  by  the  person  on  ATF  Ffoin 
5300126  for  the  second  precediag 
calendar  asoath,  and 

(B)  If  sach  month  is  other  than  the  last 
month  in  a  calendar  qoarter,  the  person 
deposits  any  onderpayraent  for  such 
month  by  the  9th  day  of  the  second 
month  luikiwMg  the  calendar  montfc  or 
fivMA)  The  Teqnirementa  of  praeraph 
(b)(2)  (iMA).  (iiMA).  or  (Hi)(A)  at  fins 
section  arc  satisfied  ior  the  fnt 


semimonthly  period  of  a  calendar  sMmth 
after  December  1900, 

(B)  If  the  persons  deposit  for  the 
second  semimorTth)>'  period  of  the 
calendar  monlh  is.  when  added  to  the 
deposit  for  the  first  semimonthly  period. 
not  less  than  90  percent  of  the  total 
amount  of  the  excise  taxes  reportable  by 
the  person  on  ATF  Form  5300.26  for  the 
calendar  month,  and 

(C)  If  the  semimonthly  periods  occur 
in  a  calettdar  month  other  than  the  last 
month  in  a  calendar  quarter,  the  person 
deposits  any  underpayment  for  the 
month  by  the  9th  day  of  the  second 
month  foflowing  the  calendar  month. 

(3Mi]  Paragraph  (bK2)  (ii)  and  (iii)  of 
this  section  shall  not  apply  to  any 
person  who  normally  incurs  rn  the  first 
semimonthly  period  in  each  calendar 
month  more  than  75  percent  of  the 
person's  total  excise  tax  liability  under 
this  part  for  the  month. 

[iij  Persons  who  make  their  deposits 
in  accordance  with  paragraph  (b)(2)  [n], 
(iii).  or  (iv)  of  this  section  will  find  it 
uimecessary  to  keep  their  books  and 
records  on  a  semimonthly  basis. 

(c)  Deposit  of  certain  excess 
undeposited  amounts.  Notwithstanding 
paragraphs  (a)  and  (b)  of  this  sectioii.  if 
any  person  required  to  file  an  excise  tax 
return  on  ATF  Form  5300.26  for  any 
calendar  quarter  beginning  after 
December  31. 199a  has  a  total  liability 
under  this  part  for  all  excise  taxes 
reportable  on  the  form  for  the  caleitdar 
quarter  which  exceeds  by  more  than 
$100  the  total  amount  of  taxes  deposited 
by  the  person  pursuant  to  para^aph  (a) 
or  (b)  of  this  section  for  the  calendar 
quarter,  the  person  shall  on  or  before 
the  last  day  of  the  calendar  month 
foUowring  the  calendar  quarter  for  which 
the  return  is  required  io  be  filed,  deposit 
with  the  lockbox  financial  institution  the 
full  amount  by  which  the  person  s 
liability  lor  aU  excise  taxes  reportable 
on  the  form  ior  that  calendar  quarter 
exceeds  the  anaoant  of  excise  taxes 
previoMsly  deposited  by  the  person  for 
that  calendar  quarter. 

(d)  DefioilkMS—C^ )  Semimonthly 
period  The  term  "semimonthly  period" 
means  the  first  15  days  of  s  calendar 
monlh  or  the  portion  of  a  calendar 
month  foilowii*  the  15th  day  of  that 
month. 

(2)  Depositary  date.  The  term 
"depoBrtary  date"  awans.  in  the  case  of 
deposits  for  semimonthly  periods 
beginning  after  Decexaber  31. 1990.  the 
9th  day  of  the  senunumthly  period 
following  the  semimonthly  period  for 
which  the  taxes  are  reportabie. 

(3)  Lockbox  fiaandai  insdtBtion.  The 
term  '"lockbooc  financial  institutian" 

I  the  financial  iostitstion 
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designated  as  a  depository  for  the 
puyment  of  excise  taxes  on  ATF  Form 
5300.27.  Federal  Firearms  and 
Ammunition  Excise  Tax  Deposit  form, 

(e)  Depositary  forms  and 
procedures— {I]  In  general.  Each 
remittance  of  amounts  required  to  be 
deposited  for  periods  beginning  after 
December  31. 1990  shall  be  accompanied 
by  an  ATF  Form  5300.27,  Federal 
Firearms  and  Ammunition  Excise  Tax 
Deposit  form,  or  ATF  Form  5300.26. 
Federal  Firearms  and  Ammunition 
Excise  Tax  Return,  which  shall  be 
prepared  in  accordance  with  the 
applicable  instructions.  The  remittance, 
together  with  the  appropriate  form  shall 
be  forwarded  to  the  lockbox  financial 
institution  designated  as  a  depositary 
for  Federal  taxes.  The  timeliness  of  the 
deposit  will  be  determined  by  the  date  it 
is  received  (or  is  deemed  received  under 
section  7502(e)  and  26  CFR  301.7502-1) 
by  the  lockbox  financial  institution  or 
ATF  officer  designated  on  the  ATF  Form 
5300.27  or  ATF  Form  5300.26 
accompanying  the  deposit.  Amounts 
deposited  pursuant  to  this  paragraph 
shall  be  considered  to  be  paid  on  the 
last  day  prescribed  for  filing  the  return 
in  respect  of  the  tax  (determined 
without  regard  to  any  extension  of  time 
for  filing  the  returns),  or  at  the  time 
deposited,  whichever  is  later. 

(2)  Number  of  remittances.  A  person 
required  by  this  section  to  make 
deposits  may  make  one  or  more 
remittances  with  respect  to  the  amount 
required  to  be  deposited.  An  amount  of 
tax  which  is  not  otherwise  required  by 
this  section  to  be  deposited  may, 
nevertheless,  be  deposited  if  the  person 
liable  for  the  tax  so  desires. 

(3)  Information  required.  Each  person 
making  deposits  pursuant  to  this  section 
shall  report  on  the  return  for  the  period 
with  respect  to  which  the  deposits  are 
made  information  regarding  the  deposits 
in  accordance  with  the  instructions 
applicable  to  the  return  and  pay  (or 
deposits  by  the  due  date  of  the  return) 
the  balance,  if  any,  of  the  taxes  duo  for 
the  period. 

(4)  Procurement  of  prescribed  forms. 
Copies  of  the  Federal  Firearms  and 
Ammunition  Excise  Tax  Deposit  form 
will  be  furnished,  so  far  as  possible,  to 
persons  required  to  make  deposits  under 
this  section.  Such  a  person  will  not  be 
excused  from  making  a  deposit, 
however,  by  the  fact  that  no  form  has 
been  furnished.  A  person  not  supplied 
with  the  form  is  required  to  apply  for  it 
in  ample  time  to  make  the  required 
deposits  within  the  time  prescribed, 
supplying  with  the  application  the 
person's  name,  employer  identification 
number,  address,  and  the  taxable  period 
to  which  the  deposits  will  relate.  Copies 


of  the  Federal  Firearms  and  Ammunition 
Excise  Tax  Deposit  form  may  be 
obtained  by  applying  for  them  with  the 
regional  director. 

(f)  Nonapplication  to  certain  taxes. 
This  section  does  not  apply  to  taxes  for: 

(1)  Any  month  or  semimonthly  period 
in  which  the  taxpayer  receives  notice 
from  the  regional  director  pursuant  to 

§  53.151(b)  to  file  ATF  Form  5300.26  or 

(2)  Any  subsequent  month  or 
semimonthly  period  for  which  a  return 
on  ATF  Form  5300.26  is  required. 

§  S3. 16 1    Authority  to  make  credits  or 
rtfunds. 

For  provisions  relating  to  credits  and 
refunds  of  certain  taxes  on  sales  and 
services  see  section  6418  of  the  Code 
and  SS  53.171-53.186.  For  regulations 
under  section  6402  of  the  Code  of 
general  application  in  respect  of  credits 
or  refunds,  see  27  CFR  70.122.  70.123. 
and  70.124  (Procedure  and 
Administration). 

§  S3. 162    At>attm«nt». 

For  regulations  under  section  6404  of 
the  Code  of  general  application  in 
respect  of  abatements  of  assessments  to 
tax,  see  27  CFR  70.125  (Procedure  and 
Administration). 

§§53.163-53.170    (RcMrvcdj 

§  S3. 1 7 1    Claims  for  credit  or  refund  of 
overpayments  of  manufacturers  taxes. 

Any  claims  for  credit  or  refund  of  an 
overpayment  of  a  tax  imposed  by 
chapter  32  of  the  Code  shall  be  made  in 
accordance  with  the  applicable 
provisions  of  this  subpart  and  the 
applicable  provisions  of  27  CFR  70.123 
(Procedure  and  Administration).  A  claim 
on  ATF  Form  2635  (5620.8)  is  not 
required  in  the  case  of  a  claim  for  credit, 
but  the  amount  of  the  credit  shall  be 
claimed  by  entering  that  amount  as  a 
credit  on  a  return  of  tax  under  this 
subpart  filed  by  the  person  making  the 
claim.  In  this  regard,  see  §  53.185. 

§  53. 1 72    Credit  or  refund  of 
manufacturers  tax  under  Chapter  32. 

(a)  Overpayment  not  described  in 
section  6416(b)(2)  of  the  Code.—[\] 
Claims  included.  This  paragraph  applies 
only  to  claims  for  credit  or  refund  of  an 
overpayment  of  manufacturers  tax 
imposed  by  Chapter  32.  It  does  not 
apply,  however,  to  a  claim  for  credit  or 
refund  on  any  overpayment  described  in 
paragraph  (b)  of  this  section  which 
arises  by  reason  of  the  application  of 
section  6416(b)(2)  of  the  Code. 

(2)  Supporting  evidence  required.  No 
credit  or  refund  of  any  overpayment  to 
which  this  paragraph  (a)  applies  shall  be 
allowed  unless  the  person  who  paid  the 
tax  submits  with  the  claim  a  written 


consent  of  the  ultimate  purchaser^o  th" 
allowance  of  the  credit  or  refund,  or 
submits  with  the  claim  a  statement, 
supported  by  sufficient  available 
evidence,  asserting  that: 

(i)  The  person  has  neither  included  the 
tax  in  the  price  of  the  article  with 
respect  to  which  it  was  imposed  nor 
collected  the  amount  of  the  tax  from  a 
vendee,  and  identifying  the  nature  of  the 
evidence  available  to  establish  these 
facts,  or 

(ii)  The  person  has  repaid  the  amount 
of  the  tax  to  the  ultimate  purchaser  of 
the  article. 

(3)  Ultimate  purchaser.— [i]  General 
rule.  The  term  "ultimate  purchaser",  as 
used  in  paragraph  (a)(2)  of  this  section, 
means  the  person  who  purchased  the 
article  for  consumption,  or  for  use  in  the 
manufacture  of  other  articles  and  not  for 
resale  in  the  form  in  which  purchased. 

(ii)  Special  rule  under  section 
6416(a)(3).— {IK]  Conditions  to  be  met.  If 
tax  under  chapter  32  of  the  Code  is  paid 
in  respect  of  an  article  and  the  Director 
determines  that  the  article  is  not  subject 
to  tax  under  chapter  32.  that  term 
"ultimate  purchaser",  as  used  in 
paragraph  (a)(2)  of  this  section,  includes 
any  wholesaler,  jobber,  distributor,  or 
retailer  who.  on  the  15th  day  after  the 
date  of  the  determination,  holds  for  sale 
any  such  article  with  respect  to  which 
tax  has  been  paid,  if  the  claim  for  credit 
or  refund  of  the  overpayment  in  respect 
of  the  articles  held  for  sale  by  the 
wholesaler,  jobber,  distributor,  or 
retailer  is  filed  on  or  before  the  dale  on 
which  the  person  who  paid  the  tax  is 
required  to  file  a  return  for  the  period 
ending  with  the  first  calendar  quarter 
which  begins  more  than  60  days  after 
the  date  of  the  determination  by  the 
Director. 

(B)  Supporting  statement.  A  claim  for 
credit  or  refund  of  an  overpayment  of 
tax  in  respect  of  an  article  as  to  which  a 
wholesaler,  jobber,  distributor,  or 
retailer  is  the  ultimate  purchaser,  as 
provided  in  this  paragraph  (a)(3)(ii), 
mast  be  supported  by  a  statement  that 
the  person  filing  the  claim  has  a 
statement,  by  each  wholesaler,  jobber, 
distributor,  or  retailer  whose  articles  are 
covered  by  the  claim,  showing  total 
inventory,  by  model  number  and 
quantity,  of  all  such  articles  purchases 
tax-paid  and  held  for  sale  as  of  12:01 
a.m.  of  the  15th  day  after  the  date  of  the 
determination  by  the  Director  that  the 
article  is  not  subject  to  tax  under 
chapter  32  of  the  Code. 

(C)  Inventory  requirement.  The 
inventory  shall  not  include  any  such 
article,  title  to  which,  or  possession  of 
which,  has  previously  been  transferred 
to  any  person  for  purposes  of 
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consum|}tian  tmiess  the  entire  porcbase 
price  was  repaid  to  the  persoo  or 
credited  to  the^erson's  account  and  the 
sale  was  rescisded  at  any  sacfa  article 
purchased  by  the  whoiesaier.  iobber, 
distributor,  or  retailer  as  a  coroponent 
part  of,  or  on  or  in  connection  with, 
another  artide.  An  article  in  trantit  at 
the  first  moment  of  the  15th  day  after  the 
date  of  the  determination  is  regarded  as 
being  held  by  the  person  to  whom  it  was 
shipped,  except  tht  if  tide  to  the  article 
does  not  pass  until  delivered  to  the 
person  the  article  is  deemed  to  be  held 
by  the  shipper. 

(b)  Overpay mejits  described  in 
section  6416(b)(2)  of  the  Code.  (1) 
Claims  included.  This  paragraph  applies 
only  to  claims  for  credit  or  refund  of 
amounts  paid  as  tax  under  chapter  32  of 
the  Code  that  are  determined  to  be 
overpayments  by  reason  of  section 
6416{b)l2)  of  the  Code  (relating  to  tax 
payments  in  respect  of  certain  uses, 
sales,  or  resales  of  a  taxable  article). 

(2)  Supporting  evidence  required.  No 
credit  or  refund  of  an  overpayment  to 
which  this  paragraph  [b]  apphes  shall  be 
allowed  unless  the  person  who  paid  the 
tax  submits  with  the  claim  a  statement, 
supported  by  sufficient  available 
evidence,  asserting  that: 

(i)  The  person  neither  included  the  tax 
in  the  price  of  the  article  with  respect  to 
which  it  was  imposed  nor  collected  the 
amount  of  the  tax  from  a  vendee,  and 
identifying  the  nature  of  the  evidence 
available  to  establish  these  facts,  or 

(ii)  The  person  repaid,  or  agreed  to 
repay,  the  amount  of  the  tax  to  the 
ultimate  vendor  of  the  article,  or 

(iii)  The  person  has  secured,  and  will 
submit  upon  request  of  the  Regional 
Director,  the  written  consent  of  the 
ultimate  vendor  to  the  allowance  of  the 
credit  or  refund. 

(3)  Ultimate  vendor.— General  rule. 
The  term  "ultimate  vendor",  as  used  in 
paragraph  (b)(2)  of  this  section,  means 
the  seller  making  the  sale  which  gives 
rise  to  the  overpayment  or  which  last 
precedes  the  exportation  or  use  which 
has  given  rise  to  the  overpayment. 

(c)  Overpayments  not  included.  This 
section  does  not  apply  to  any 
overpayment  determined  under  section 
6416(b)(1)  of  the  Code  (relating  to  price 
readjustments),  section  6416(b)(3)(A)  of 
the  Code  (relating  to  certain  cases  in 
which  refund  or  credit  is  allowable  to 
the  manufacturer  who  uses,  in  the 
further  manufacture  of  a  second  article, 
a  taxable  article  purchased  by  the 
manufacturer  taxpaid),  or  section 
6416(b)(5)  of  the  Code  (relating  to  the 
return  to  the  seller  of  certain  installment 
accounts  which  the  seller  had  previously 
sold).  In  this  regard,  see  §§  53.173. 
53.180.  and  53.183. 


§S3Lin    Prtcvi 

overpayoMnte  •(  —wiHerttrers  tax. 

In  the  case  o(  aoy  payment  of  tax 
under  chapter  32  of  ^e  Code  that  is 
determiiied  to  be  aa  overpayment  by 
reason  of  a  price  readjnstJBent  within 
the  meaning  c^  section  B416(b)(l)  of  the 
Code  and  %  53,174  or  %  53.175,  the 
person  who  paid  the  tax  may  file  a  claim 
for  refund  of  the  overpayment  or  may 
claim  credit  for  the  overpayment  on  any 
return  of  tax  under  this  subpart  which 
the  person  subsequently  files.  Price 
readjustments  may  not  be  anticipated. 
However,  if  the  readjustment  has 
actually  been  made  before  the  return  is 
filed  for  the  period  in  which  the  sale 
was  made,  the  tax  to  be  reported  in 
respect  of  the  sale  may.  at  the  election 
of  the  taxpayer,  be  based  either 

(a)  On  the  price  as  so  readjusted,  or 

(b)  On  the  original  sale  price  and  a 
credit  or  refund  claimed  in  respect  of  tts 
price  readjustment 

A  price  readjustnent  will  be  deemed  to 
have  been  made  at  the  time  wh      the 
amount  of  the  readjustment  has  been 
refunded  to  the  vendor  or  the  vendor 
has  been  informed  that  the  vendor's 
account  has  been  credited  with  the 
amount.  hJo  interest  shall  be  paid  on  any 
credit  or  refund  allowed  under  this 
section.  For  provisions  relating  to  the 
evidence  required  in  suj^mrt  of  a  claim 
for  credit  or  refund,  see  27  CFR  70.123 
(Procedare  and  Administration). 
53.172(a)(2),  and  53.176.  For  provisions 
authorizing  the  taking  of  a  credit  in  lieu 
of  filing  a  claim  for  refund,  see  section 
6416(d)  of  the  Code  and  {  53.185. 

§  53.174    Determination  o?  price 
rsadjustments. 

(a)  In  general. — (1)  Rules  of  usual 
application. — (i)  Amount  treated  as 
cn-erpayment.  If  the  tax  imposed  by 
chapter  32  of  the  Code  has  been  paid 
and  thereafter  the  price  of  the  article  on 
which  the  tax  was  based  is  readjusted, 
that  part  of  the  tax  which  is 
proportionate  to  the  part  of  the  price 
which  is  repaid  or  credited  to  the 
purchaser  is  considered  to  be  an 
overpayment.  A  readjustment  of  price  to 
the  purchaser  may  occur  by  reason  of: 

(A)  The  return  of  the  article, 

(B)  The  repossession  of  the  article, 

(C)  The  return  or  repossession  of  the 
covering  or  container  of  the  article,  or 

(D)  A  bona  fide  discount,  rebate,  or 
allowance  against  the  price  at  which  the 
article  was  sold. 

(ii)  Requirements  of  price 
readjustment.  A  price  readjustment  will 
not  be  deemed  to  have  been  made 
unless  the  person  who  paid  the  tax 
either: 

(A)  Repays  part  or  all  of  the  purchase 
price  in  cash  to  the  vendee, 


(B)  Credits  the  vendee's  accotint  for 
part  or  all  of  the  purchase  price,  or 

(C)  Directly  or  indirectly  reimburses  a 
tlkrd  party  for  part  or  all  of  the  purchase 
price  for  the  direct  benefit  of  the  vendee. 
In  addition,  to  be  deemed  a  price 
readjustment,  the  payment  or  credit 
must  be  contractually  or  economically 
related  to  the  taxable  sale  that  the 
payment  or  credit  purports  to  adjust. 
Thus,  commissiixis  or  bonuses  paid  to  a 
maoufacturei's  own  agents  or 
salesperson  for  selling  the 
manufacturer's  taxable  products  are  not 
price  readiastments  for  purposes  of  this 
section,  since  those  commissions  or 
bonuses  are  not  paid  or  credited  either 
to  the  manufacturer's  vendee  or  to  a 
third  party  for  the  vendee's  benefit.  On 
the  other  haiud,  a  bonus  paid  by  the 
manufacturer  to  a  dealer's  salesperson 
for  negotiating  the  sale  of  a  taxable 
article  previously  sold  to  the  dealer  by 
the  manufacturer  is  considered  to  be  a 
readjustment  of  the  price  on  the  original 
sale  of  the  taxable  article,  regardless  of 
whether  the  payment  to  the  salesperson 
is  made  directly  by  the  manufacturer  or 
to  the  salesperson  through  the  dealer.  In 
such  a  case,  the  payment  is  related  to 
the  sale  of  a  taxable  article  and  is  made 
for  the  benefit  of  the  dealer  because  it  is 
made  to  the  dealer's  salesperson  to 
encourage  the  sale  of  a  product  owned 
by  the  dealer.  Similarly,  payments  or 
credits  made  by  a  manufacturer  to  a 
vendee  as  reimbursement  of  mtercst 
expense  incurred  by  the  vendee  in 
connection  with  a  so-called  "free 
flooring"  arrangement  for  the  purchase 
of  taxable  articles  is  a  price 
readjustment,  regardless  of  whether  the 
payment  or  credit  is  made  directly  to  the 
veridee  or  to  the  vendee's  creditor  on 
behalf  of  the  vendee. 

(iii)  Limitation  on  credit  or  refund. 
The  credit  or  refund  allowable  by 
reason  of  a  price  readjustment  in  respect 
of  the  sale  of  a  taxable  article  may  not 
exceed  an  amount  which  bears  the  same 
ratio  to  the  total  tax  originally  due  and 
payable  onthe  article  as  the  amount  of 
the  tax-included  readjustment  bears  to 
the  original  tax-included  sale  price  of 
the  article. 

[2]  Rules  of  special  application. — (i) 
Constructive  sale  price.  If,  in  the  case  of 
a  taxable  sale,  the  tax  imposed  by 
chapter  32  of  the  Code  is  based  on  a 
constructive  sale  price  determined 
under  any  paragraph  of  section  4216(b) 
of  the  Code  and  §5  53.94-53.97.  as 
determined  without  reference  to  section 
4218  of  the  Code,  then  any  price 
readjustment  made  with  respect  to  the 
sale  may  be  taken  into  account  under 
this  section  only  to  the  extent  that  the 
price  readjustment  reduces  the  actual 
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s.ile  price  of  Ihe  article  below  ihe 
constructive  sale  price. 

(A)  A  manufacturer  sallt  ■  taxahlp  article 
Hi  reitiil  for  $110  tax  included.  Under  section 
421H(  1)1(1)  of  Ihe  Code  the  conslruclivo  tale 
price  (tax  included)  of  the  article  is 
determined  to  \m  $93.  Thereafter,  the 
manufacturer  grants  an  allowance  of  $10  to 
the  purchaser,  which  reduces  the  aciuul 
selling  price  (tax  Included)  to  $100.  Since  the 
readjustment  price  exceeds  the  amount  of  the 
constructive  sale  price,  this  readjustment  is 
not  recognized  as  •  price  readjustment  under 
this  section. 

(B)  Subsequently,  the  manufacturer  extends 
to  Ihe  purchaser  an  additional  price 
allowance  of  $10.  thereby  reducing  Ihe  actual 
sale  price  to  $00.  Since  the  actual  sale  price  is 
now  $3  less  than  the  construclive  sale  price 
of  $93,  the  manufacturer  has  overpaid  by  the 
amount  of  tax  attributable  to  the  $3 
Assuming  the  tax  rate  Involved  is  10  percent, 
and  the  prices  involved  are  tax  Included,  the 
overpayment  of  tax  would  be  $0  27, 
determined  as  follows: 


lax  rate 

100  i  lax  rate 


lax-included 
readjustment -'tax 

overpayment 


((10/110)  K$3  =  $0.27) 

(li)  Price  determined  ur^der  section 
4223lb)(2)  of  the  Code.  If  a  manufrtcturer 
(wilhtn  the  meaning  of  section  4223(a)  of 
the  Code)  to  whom  an  article  is  sold  or 
resold  free  of  tax  in  accordance  with  the 
provisions  of  section  4221(a)(1)  of  the 
Code  for  use  in  further  manufacture 
diverts  the  article  to  a  taxable  use  or 
sells  it  in  a  taxable  sale,  and  pursuant  to 
the  provisions  of  section  4223(b)(2)  of 
the  Code  computes  the  tax  liability  in 
respect  of  the  use  or  sale  on  the  price  for 
which  Ihe  article  was  sold  to  the 
miinufacturer  or  on  the  price  at  which 
the  article  was  sold  by  the  actual 
manufacturer,  a  reduction  of  the  price 
on  which  the  tux  was  based  does  not 
result  in  an  overpayment  within  the 
meaning  of  section  6416(b)(1)  of  the 
Code  of  this  section.  Moi^over,  if  a 
manufacturer  purchases  an  article  tax 
free  and  computes  the  tax  in  respect  of  a 
subsequent  sale  of  the  article  pursuant 
to  the  provisions  of  section  4223(b)(2)  of 
(he  Code,  an  overpayment  does  not 
arise  by  reason  of  readjustment  of  the 
price  for  which  the  article  was  sold  by 
the  manufacturer  except  where  the 
readjustment  results  from  the  return  or 
repossession  of  the  article  by  the 
manufacturer,  and  all  of  the  purchase 
price  is  refunded  by  the  manufacturer. 


See.  however,  paragraph  (b)(4)  of  this 
section  as  to  repurchased  articles. 

(b)  Return  of  an  article. — (1)  Price 
readjustment.  If  a  taxable  article  is 
returned  to  the  manufacturer  who  paid 
Ihe  tax  imposed  by  Chapter  32  of  the 
Code  on  the  sale  of  the  article,  a  price 
readjustment  giving  rise  to  an 
overpayment  results; 

(i)  If  the  article  is  relumed  before  use, 
and  all  of  the  purchase  price  is  repaid  to 
the  vendee  or  credited  to  the  vendee's 
account,  or 

(ii)  if  the  article  is  returned  under  an 
express  or  implied  warranty  as  to 
(lualily  or  service,  and  all  or  a  part  of 
the  purchase  price  is  repaid  to  Ihe 
vendee  or  credited  to  the  vendee's 
account,  or 

(iii)  if  title  is  still  in  the  seller,  as,  for 
example,  in  the  case  of  certain 
installment  snles  contracts,  and  all  or  a 
part  of  the  purchase  price  is  repaid  to 
the  vendee  or  credited  to  the  vendee's 
account. 

(2)  Return  of  purchase  price.  For 
purposes  of  paragraph  (b)(ll  of  this 
section,  if  all  of  the  purchase  price  of  an 
article  has  been  returned  to  the  vendee, 
except  for  an  amount  retained  by  the 
manufacturer  pursuant  to  contract  as 
reimbursement  of  expense  incurred  in 
connection  with  the  sale  (such  as  a 
handling  or  restocking  charge),  all  of  the 
purchase  price  is  considered  to  have 
been  returned  to  the  vendee. 

(3)  Toxabihty  of  subsequent  sale  or 
use.  If,  under  any  of  the  conditions 
described  in  paragraph  (b)(1)  of  this 
section,  an  article  is  returned  to  the 
manufacturer  who  paid  the  tax  and  all 
of  the  purchase  price  is  returned  to  the 
vendee,  Ihe  sale  is  considered  to  have 
been  rescinded.  Any  subsequent  sale  or 
use  of  the  article  by  Ihe  manufacturer 
will  be  considered  to  be  an  original  sale 
or  use  of  the  article  by  the  manufacturer 
which  is  subject  to  lax  under  Chapter  32 
of  Ihe  Code  unless  otherwise  exempt,  if 
under  any  such  condition  an  article  is 
returned  to  the  manufacturer  who  paid 
Ihe  tax  and  only  part  of  the  purchase 
price  is  returned  to  the  vendee,  a 
subsequent  sale  of  the  article  by  the 
manufacturer  will  be  subject  to  lax  to 
the  extent  that  the  sale  price  exceeds 
Ihe  adjusted  sale  price  of  the  first 
taxable  sale. 

(4)  Treatment  of  other  transactions  as 
repurchases.  Except  as  provided  in 
paragraph  (b)(1)  of  this  section,  a  price 
readjustment  will  not  result  when  a 


taxable  article  is  returned  to  Ihe 
manufacturer  who  paid  the  tax  on  the 
sale  of  the  article,  even  though  all  or  a 
part  of  the  purchase  price  is  repaid  to 
the  vendee  or  credited  to  the  vendee's 
account,  since  such  a  tr'ansaclion  will  be 
considered  to  be  a  repurchase  of  the 
article  by  the  manufacturer. 

(c)  Rrpossession  of  an  article.  If  a 
taxable  article  is  repossessed  by  Ihe 
manufacturer  who  paid  Ihe  tax  imposed 
by  chapter  32  of  the  Code  on  the  sale  of 
Ihe  article,  and  all  or  a  part  of  the 
purchase  price  is  repaid  to  Ihe  vendee  or 
credited  to  the  vendee's  account,  a  price 
readjustment  giving  rise  to  an 
overpayment  will  result.  However,  if  the 
manufacturer  later  resells  Ihe 
repossessed  article  for  a  price  in  excess 
of  Ihe  original  adjusted  sale  price,  the 
manufacturer  will  be  liable  for  lax  under 
chapter  32  of  the  Code  to  the  extent  that 
Ihe  resale  price  exceeds  Ihe  original 
adjusted  sale  price. 

(d)  Return  or  repossession  of  covering 
or  container,  if  Ihe  covering  or  container 
of  a  taxable  article  is  returned  to,  or 
repossessed  by  the  manufacturer  who 
paid  the  lax  imposed  by  chapter  32  of 
the  Code  on  the  sale  of  the  article,  and 
all  or  a  portion  of  Ihe  purchase  price  Is 
repaid  to  the  vendee  or  credited  to  the 
vendee's  account  by  reason  of  the  return 
or  repossession  of  the  covering  or 
container,  a  price  adjustment  giving  rise 
to  an  overpayment  will  result,  if  a 
taxable  article  is  considered  to  have 
been  repurchased,  as  provided  in 
paragraph  (b)(4)  of  this  section,  and  Ihe 
covering  or  container  accompanies  the 
taxable  ariicle  as  part  of  the  transaction. 
Ihe  covering  or  container  will  also  be 
considered  to  have  been  repurchased. 

(e)  Bona  fide  discounts,  rebates,  or 
allowances.— [1]  In  general.  Except  as 
provided  in  S  53.175  (relating  to 
readjustments  in  respect  of  local 
advertising),  Ihe  basic  consideration  in 
determining,  for  purposes  of  this  section, 
whether  a  bona  fide  discount,  rebate,  or 
allowance  has  been  made  is  whether  Ihe 
price  actually  by,  or  charged  against,  Ihe 
purchaser  has  in  fact  been  reduced  by 
subsequent  transactions  between  the 
pariies.  Generally,  Ihe  price  will  be 
considered  to  have  been  readjusted  by 
reason  of  a  bona  fide  discount,  rebate, 
or  allowance,  only  if  the  manufacturer 
who  made  the  taxable  sale  repays  a  part 
of  the  purchase  price  in  cash  to  the 
vendee,  or  credits  the  vendee's  account, 
or  directly  or  indirectly  reimburses  a 
third  pariy  for  part  or  all  of  the  purchase 
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price  for  Ihe  direct  benefit  of  the  vendee, 
in  consideration  of  factors  which,  if 
taken  into  account  at  Ihe  time  of  the 
original  transaction,  would  have 
resulted  at  that  time  in  a  lower  sale 
price.  For  example,  a  price  readjustment 
will  be  considered  to  have  been  made 
when  a  bona  fide  discount,  rebate,  or 
allowance  is  given  in  consideration  of 
such  factors  as  prompt  payment, 
quantity  buying  over  a  specified  period, 
the  vendee's  inventory  of  an  article 
when  new  models  are  introduced,  or  a 
general  price  reduction  affecting  articles 
held  in  stock  by  Ihe  vendee  as  of  a 
certain  date.  On  the  other  hand, 
repayments  made  to  the  vendee  do  not 
effectuate  price  readjustments  if  given  in 
consideration  of  circumstances  under 
vvhich  Ihe  vendee  has  incurred,  or  is 
required  to  incur,  an  expense  which,  if 
treated  as  a  separate  item  in  the  original 
transaction,  would  have  been  incudable 
in  the  price  of  Ihe  article  for  purposes  of 
computing  the  lax. 

E\un>ples.  The  provisions  of  paragraph 
(e)(1)  of  this  section  may  be  illustrated  by  the 
following  examples: 

Fxample  (1).  B.  a  manufacturer  of  shotguns, 
bills  its  distributors  in  a  specified  amount  per 
shotgun  purchased  by  them.  Thereafter.  B 
issues  to  each  distributor  a  credit 
memorandum  in  Ihe  amount  of  X  doll.jrs  for 
each  demonstration  by  the  distributor  of  Ihe 
shotguns  at  a  sporting  goods  exhibition.  The 
credit  which  B  allows  the  distributor  for 
demonstration  of  B's  product  does  not  effect 
a  readjustment  of  price. 

Example  (2).  C,  a  manufacturer  of  firearms. 
bills  its  dealers  in  a  specified  amount  per 
firenrm  purchased  by  them.  Thereafter.  C 
remils  to  Ihe  dealer  X  dollars  of  the  original 
sale  price  for  each  firearm  sold  by  the  dealer 
An  additional  amount  of  Y  dollars  is  paid  to 
the  dealer  upon  a  showing  by  the  dealer  that 
Ihe  dealer  has  paid  Y  dollars  to  the 
salesperson  who  made  the  sale.  In  this  case, 
Ihe  X  dollars  paid  to  the  dealer  by  C 
constitutes  a  bona  fide  discount,  rebate,  or 
allowance  since  payment  of  such  amount  is 
in  Ihe  nature  of  a  price  reduction.  In  addition. 
tlie  Y  dollars  paid  lo  the  dealer  in 
reimbursement  for  the  amount  paid  by  the 
dealer  to  Ihe  salesperson  who  made  the  sale, 
also  constitutes  a  bona  fide  discount,  rebate, 
or  allowance. 

(2)  Inability  lo  collect  price.  A  charge- 
off  of  an  amount  outstanding  in  an  open 
account,  due  lo  inability  lo  collect,  is  not 
a  bona  fide  discount,  rebate,  or 
allowance  and  does  not,  in  and  of  itself, 
give  rise  to  a  price  readjustment  within 
Ihe  meaning  of  this  section. 

(3)  Loss  or  damage  in  transit,  if  title  to 
an  article  has  passed  to  the  vendee,  the 
subsequent  loss,  damage,  or  destruction 
of  Ihe  article  while  in  Ihe  possession  of 
a  carrier  for  delivery  to  the  vendee  does 
not,  in  and  of  itself,  affect  the  price  at 
which  the  article  was  sold.  However,  if 
the  article  was  sold  under  a  contract 


providing  that,  if  the  article  was  lost, 
damaged,  or  destroyed  in  transit,  title 
would  revert  to  the  vendor  and  the 
vendor  would  reimburse  the  vendee  in 
full  for  the  sale  price,  then  Ihe  original 
sale  is  considered  to  have  been 
rescinded.  The  vendor  is  entitled  to 
credit  or  refund  of  the  tax  paid  upon 
reimbursement  of  the  full  tax-included 
sale  price  to  Ihe  vendee. 

§  53.175    Readjustment  for  local 
advertleing  charge*. 

(a)  In  general.  If  a  manufacturer  has 
paid  Ihe  tax  imposed  by  chapter  32  of 
the  Code  on  the  price  of  any  article  sold 
by  the  manufacturer  and  thereafter  has 
repaid  a  portion  of  the  price  to  the 
purchaser  or  any  subsequent  vendee  in 
reimbursement  of  expenses  for  local 
advertising  of  the  article  or  any  other 
article  sold  by  the  manufacturer  which 
is  taxable  at  the  same  rate  under  the 
same  section  of  chapter  32  of  the  Code, 
the  reimbursement  will  be  considered  a 
price  readjustment  constituting  an 
overpayment  which  the  manufacturer 
may  claim  as  a  credit  or  refund.  The 
amount  of  the  reimbursement  may  not. 
however,  exceed  the  limitation  provided 
by  section  4216(e)(2)  of  the  Code  and 

I  53.101,  determined  as  of  the  close  of 
the  calendar  quarter  in  which  the 
reimbursement  is  made  or  as  of  the 
close  of  any  subsequent  calendar 
quarter  of  the  same  calendar  year  in 
which  it  is  made.  The  term  "local 
advertising,"  as  used  in  this  section,  has 
the  same  meaning  as  prescribed  by 
section  4216(e)(4)  of  the  Code  and 
includes  generally,  advertising  which  is 
broadcast  over  a  radio  station  or 
television  station,  or  appears  in  a 
newspaper  or  magazine,  or  is  displayed 
by  means  of  an  outdoor  advertising  sign 
or  poster. 

(b)  Local  advertising  charges 
excluded  from  taxable  price  in  one  year 
but  repaid  in  following  year. — (1) 
Determination  of  price  readjustments 
for  year  in  which  charge  is  repaid.  If  the 
tax  imposed  by  chapter  32  of  the  Code 
was  paid  with  respect  to  local 
advertising  charges  that  were  excluded 
in  computing  the  taxable  price  of  an 
article  sold  in  any  calendar  year  but  are 
not  repaid  to  the  manufacturer's 
purchaser  or  any  subsequent  vendee 
before  May  1  of  the  following  calendar 
year,  the  subsequent  repayment  of  those 
charges  by  the  manufacturer  in 
reimbursement  of  expenses  for  local 
advertising  will  be  considered  a  price 
readjustment  constituting  an 
overpayment  which  the  manufacturer 
may  claim  as  a  credit  or  refund.  The 
amount  of  the  reimbursement  may  not, 
however,  exceed  the  limitation  provided 
by  section  4216(e)(2)  of  the  Code  and 


§  53.101,  determined  as  of  the  close  of 
the  calendar  quarter  in  which  the 
reimbursement  is  made  or  as  of  the 
close  of  any  subsequent  calendar 
quarter  of  the  same  calendar  year  in 
which  it  is  made. 

(2)  Redetermination  of  price 
readjustments  for  year  In  which  charge 
was  made.  If  the  tax  imposed  by  chapter 
32  of  the  Code  was  paid  with  respect  to 
local  advertising  charges  that  were 
excluded  in  computing  the  taxable  price 
of  an  article  sold  in  any  calendar  year 
but  are  not  repaid  to  the  manufacturer's 
purchaser  or  any  subsequent  vendor 
before  May  1  of  the  following  calendar 
year,  the  manufacturer  may  make  a 
redetermination,  in  respect  of  the 
calendar  year  in  which  the  charge  was 
made,  of  the  price  readjustments 
constituting  an  overpayment  which  the 
manufacturer  may  claim  as  a  credit  or 
refund.  This  redetermination  may  be 
made  by  excluding  the  local  advertising 
charges  made  in  the  calendar  year  that 
became  taxable  as  of  May  1  of  the 
following  calendar  year. 

§  53.176    Supporting  evidence  required  in 
case  of  price  read)ustments. 

No  credit  or  refund  of  an  overpayment 
arising  by  reason  of  a  price 
readjustment  described  in  §  53. 174  or 
I  53.175  shall  be  allowed  unless  Ihe 
manufacturer  who  paid  the  tax  submits 
a  statement,  supported  by  sufficient 
available  evidence: 

(a)  Describing  the  circumstances 
wliich  gave  rise  to  the  price 
readjustment, 

(b)  Identifying  the  article  in  respect  of 
which  the  price  readjustment  was 
allowed, 

(c)  Showing  the  price  at  which  the 
article  was  sold,  the  amount  of  tax  paid 
in  respect  of  the  article,  and  the  dale  on 
which  the  tax  was  paid, 

(d)  Giving  the  name  and  address  of 
Ihe  purchaser  to  whom  the  article  was 
sold,  and 

(e)  Showing  the  amount  repaid  to  the 
purchaser  or  credited  to  the  purchasers 
account. 

§  53.177    Certain  exportattons,  use*,  sales. 
or  resales  causir>g  overpayments  of  tax. 

In  the  case  of  any  payment  of  tax 
under  chapter  32  of  the  Code  that  is 
determined  to  be  an  overpayment  by 
reason  of  certain  exportalions.  uses, 
sales,  or  resales  described  in  section 
6416(b)(2)  of  the  Code  and  §  53.178,  the 
person  who  paid  the  tax  may  file  a  claim 
for  refund  of  the  overpayment  or,  in  the 
case  of  overpayments  under  chapter  32 
of  the  Code,  may  claim  credit  for  the 
overpayment  on  any  return  of  tax  under 
this  subpart  which  the  person 
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subMquanlly  ti\u.  However,  under  (he 
circumsUncas  daacribed  ia  Mctioo 
64ie(c)  ol  the  Code  and  I  S3.1M.  the 
overpaymanU  under  chapter  32  may  be 
refunded  to  an  exporter  or  shipper.  No 
intercat  shall  be  paid  on  any  credit  or 
refund  allowed  under  this  section.  For 
provisions  relating  to  the  evidence 
required  in  support  of  a  claim  fur  credit 
or  refund  under  this  section,  see  27  CFR 
70.123  (Procedure  and  Administration) 
and  53.178.  For  provisions  authorizing 
the  taking  of  a  credit  in  lieu  of  Tiling  a 
claim  for  refund,  see  section  6416(di  of 
the  Code  and  {  53.1B5. 


(a)  In  general.  The  payment  of  tax 
impoeed  by  chapter  32  of  the  Code  on 
the  sale  of  any  article,  will  be 
comidercd  to  be  an  overpayment  by 
reason  of  any  axportation.  use,  sale,  or 
resale  described  tn  any  one  of 
paragraphs  (b)  to  (a),  iocluaive,  of  this 
section.  This  saodon  applies  only  in 
those  cases  where  the  axportation,  use, 
sale,  or  resale  (or  any  combination 
thereof)  referred  to  in  any  one  or  more 
of  these  paragraphs  occurs  before  any 
other  use.  If  any  article  is  sold  or  resold 
for  a  me  described  in  any  one  of  these 
paragraphs  and  is  not  in  fact  so  used, 
the  paragraph  is  treated  in  all  respects 
as  inapplicable. 

(b)  Exportation  of  tax-paid  articles.  A 
payment  of  lax  under  chapter  32  of  the 
Code  on  the  sale  of  ahy  article  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(2)(A)  of  the  Code  if  the 
article  is  by  any  person  exported  to  a 
foreign  country  or  shipped  to  a 
possession  of  the  United  States.  It  is 
immaterial  for  purposes  of  this 
paragraph,  whether  the  person  who 
made  the  taxable  sate  had  knowledge  at 
the  lime  of  the  sale  that  the  article  was 
being  purchased  for  export  to  a  foreign 
country  or  shipment  to  a  possession  of 
the  United  Slates.  See  I  53.184  for  the 
circumstances  under  which  a  claim  for 
refund  by  reason  of  the  exportation  of 
an  article  may  be  clain^d  by  the 
exporter  or  shipper,  rather  than  by  the 
person  who  paid  the  tax.  For  definition 
of  the  (em  "possession  of  the  United 
States",  see  f  53.11 

(c)  Supplies  for  vessels  or  aircraft.  A 
payment  of  tax  under  chapter  32  of  the 
Code  on  the  sale  of  any  article,  will  be 
considered  to  be  an  overpayment  under 
section  M18(bM2)(B)  of  the  Code  if  the 
article  is  used  by  any  person,  or  is  sold 
by  any  person  for  use  by  the  purchaser, 
as  supplies  for  vessels  or  aircraft.  The 
term  "supplies  for  vessels  or  aircraft", 
as  used  in  this  paragraph,  has  the  same 
meaning  ns  when  used  io  sections 
4221(a|t3),  4221(d)(3).  and  i221(e)(l)  of 


the  Code,  and  the  regulations  thereunder 
(j53.1341bMl)j. 

(d)  Use  by  Slate  or  local  government. 
A  payment  of  tax  under  chapter  32  of 
the  Code  on  die  sale  of  any  article  will 
be  considered  to  be  an  overpayment 
under  section  641fl(b)(2MC)  of  the  Code 
if  the  article  is  sold  by  any  person  to  a 
Slate,  any  political  subdivision  thereof, 
or  the  District  of  Columbia  for  the 
exclusive  use  of  a  State,  any  political 
subdivision  thereof,  or  the  District  of 
Columbia.  For  provisions  relating  to  tax- 
free  sales  to  a  State,  any  political 
subdivision  thereof,  or  the  District  of 
Columbia,  see  section  4221(n)t4)  of  the 
Code  and  §53.131. 

(e)  Use  by  nonproftt  educational 
organization  A  payment  of  tax  under 
chapter  32  of  the  Code  on  the  sale  of  any 
article  will  be  considered  to  be  an 
overpayment  under  section  6416(b)(2)(T)) 
of  the  Code  if  the  article  is  sold  by  any 
person  to  a  nonprofit  educational 
orgnniration  for  its  exclusive  use.  The 
term  "nonprofit  educational 
organization",  as  used  in  this  paragraph 
(e),  has  the  same  meaning  as  when  used 
in  section  4221  (a)(5)  or  (d)(5)  of  the 
Code,  whichever  applies,  and  the 
regulations  under  J  53.136. 

S53.17«    tepparttnfl  evidence  required  In 
caae  of  mawMtaclMrefa  tax  (nvoMng 
exporUtlona,  usee,  sales,  or  reaaiee. 

(a)  Evidence  to  be  submitted  by 
claimanL  No  claim  for  credit  or  refund 
of  an  overpaymenl.  v\ilhin  the  meaning 
of  section  6418(b)(21  of  the  Code  and 
S  53  178,  of  tax  under  chapter  32  of  the 
Code  shall  be  allowed  unless  the  person 
who  paid  the  tax  submits  with  the  claim 
the  evidence  required  by  f  53.172(b)(2) 
and  a  statement  supported  by  sufficient 
available  evidence: 

(1)  Showing  the  amount  claimed  in 
respect  of  each  category  of  exportations. 
uses,  sales,  or  resales  on  which  the 
claim  is  baaed  and  which  give  rise  to  a 
right  of  credit  or  refund  under  section 
6416(b)l2)  of  the  Code  and  I  53  177, 

(2)  Identifyins  the  article,  both  as  to 
nature  and  quantity,  in  respect  of  which 
credit  or  refund  is  claimed. 

(3)  Showing  the  amount  of  tax  paid  in 
respect  of  the  article  or  articles  and  the 
dales  of  payment,  and 

(4)  Indicating  that  the  person  claiming 
a  credit  or  refund  possesses  evidence 
(as  set  forth  in  paragraph  (b)(1)  of  this 
section)  that  the  article  has  been 
exported,  or  has  been  used.  sold,  or 
resold  in  a  manner  or  for  a  purpose 
which  gives  rise  to  an  overpayment 
withm  the  meaning  of  section  8416(b)(2) 
of  the  Code  and  f  53  178. 

(b)  Evidence  required  to  be  in 
possession  of  cJaimant — 11)  Evidence 
required  u/tder  paragraph  laj(4/ — (i)  In 


general.  The  evidence  required  to  be 
retained  by  the  person  who  paid  the  tax, 
as  provided  in  paragraph  (a)(4)  of  this 
section,  must  in  (he  caae  of  an  article 
exported,  consist  of  proof  of  exportation 
in  the  form  preacribed  in  i  53.133  or 
must  in  the  case  of  other  articles  sold 
tax-paid  by  that  person,  consist  of  a 
certificate,  executed  and  signed  by  the 
ultimate  purchaaer  of  the  article,  in  the 
form  prescribed  in  paragraph  (b)(lKii)  of 
this  section.  However,  if  the  article  to 
whk.-h  the  claim  relates  has  passed 
through  a  chain  of  sales  from  the  person 
who  paid  the  tax  to  the  ultimate 
purchaser,  the  evidence  required  to  be 
retained  by  the  person  who  paid  the  tax 
may  consist  of  a  certificate,  executed 
and  signed  by  the  ultimate  vendor  of  the 
article,  in  the  form  provided  in 
paragraph  (b)(l)(iii)  of  this  section, 
rather  than  the  proof  of  exportation 
itself  or  the  certificate  of  the  ultimate 
pnrchaser. 

(ii)  Certificate  of  ultimate  purchaser. 
(A)  The  certificate  executed  and  signed 
by  the  ultimate  purchaser  of  the  article 
to  which  the  claim  relates  must  identify 
the  article,  both  as  to  nature  and 
quantity;  show  the  address  of  the 
ultimate  purchaser  of  the  article,  and  the 
name  and  address  of  the  ultimate 
vendor  of  the  article;  and  describe  the 
use  actually  made  of  the  article  in 
sufficient  detail  to  establish  that  credit 
or  refund  is  due.  except  that  the  use  to 
be  maHp  nf  the  article  must  be  described 
in  lieu  of  actual  use  if  the  claim  is  made 
by  reason  of  the  sale  or  resale  of  an 
article  for  a  specified  use  which  gives 
rise  to  the  overpayment. 

(D)  If  the  certificate  sets  forth  the  use 
to  be  made  of  any  article,  ruthcr  than  its 
actual  use,  it  must  show  that  the 
ultimate  purchaser  has  agreed  to  notify 
the  claimant  if  the  article  is  not  in  fact 
used  as  specified  in  the  certificate. 

(C)  The  certificate  must  also  contain  a 
statement  that  the  ultimate  purchaser 
understands  that  the  ultimate  purchaser 
and  any  other  party  may.  for  fraudulent 
use  of  the  certificate,  be  subject  to  all 
applicable  criminal  penalties  under  the 
Internal  Revenue  Code. 

(D)  A  purchase  order  will  be 
acceptable  in  lieu  of  a  separate 
certificate  of  the  ultimate  purchaser  if  it 
contains  all  the  information  required  by 
this  paragraph. 

(iii)  Certificate  of  ultimate  vendor 
Any  certificate  executed  and  signed  by 
an  ultimate  vendor  as  evidence  to  be 
retained  by  the  person  who  paid  the  tax, 
as  provided  in  paragraph  (a)(4)  of  this 
section,  may  be  executed  with  respect  to 
any  one  or  more  overpayments  by  the 
person  which  arose  under  section 
6416(b)(2)  and  |  53.178  by  reason  of 
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exportations,  uses,  sales  or  resales, 
occurring  within  any  period  of  not  more 
than  12  consecutive  calendar  quarters, 
the  beginning  and  ending  dates  of  which 
are  specified  in  the  certificate.  The 
certificate  must  be  in  substantially  the 
following  form: 

Statement  of  Ultimate  Vendor 

(For  use  in  claiming  credit  or  refund  of 
overpaymenl  determined  under  section 
6416(b)12)  of  the  Internal  Revenue  Code.) 
The  undersigned  or  the 

(Name  of  ultimate  vendor  if  other  than 
undersigned)  of  which  the  undersigned  is 
(Title),  is  the  ultimate  vendor  of  the  article 
specified  below  or  on  the  reverse  side  hereof. 

The  article  was  purchased  by  the  ultimate 
vendor  tax-paid  and  was  thereafter  exported, 
used.  sold,  or  resold  (as  indicated  below  or 
on  the  reverse  side  hereof). 

The  ultimate  vendor  possesses 

(Proof  of  exportation  in  respect  of  the  article, 
or  a  certificate  as  to  use  executed  by  the 
ultimate  purchaser  of  the  article) 

The 

(Proof  of  exportation  or  certificate) 

(1)  is  retained  by  the  ultimate  vendor.  (2) 
will,  upon  request,  be  forwarded  to 

(.Name  of  person  who  paid  tax) 
at  any  lime  within  3  years  from  the  date  of 
this  statement  for  use  by  that  person  to 
establish  that  credit  or  refund  is  due  in 
respect  of  the  article,  and  (3)  will  otherwise 
be  held  by  the  ultimate  vendor  for  the 
required  3-year  period. 

According  to  the  best  knowledge  and  belief 
of  the  undersigned,  no  statement  in  respect  of 
the 


(Proof  of  exportation  or  certificate) 
has  previously  been  executed,  and  the 
undersigned  understands  that  the  fraudulent 
use  of  this  statement  may  subject  the 
undersigned  or  any  other  party  making  such 
fraudulent  use  to  all  applicable  criminal 
penalties  under  the  Internal  Revenue  Code. 

(Signature) 

(Address) 

(Date) 


Ven- 
dors 

invoice 


Articles 


Date  of 
resale 


Quantity 


Exported 
or  use 

made  or 
to  be 
made 

(specify) 


(2)  Repayment  or  consent  of  ultimate 
vendor  If  the  person  claiming  credit  or 
refund  or  an  overpayment  to  which  this 
section  applies  has  repaid,  or  agreed  to 
repay,  the  amount  of  the  overpayment  to 


the  ultimate  vendor  or  if  the  ultimate 
vendor  consents  to  the  allowance  of  the 
credit  or  refund,  a  statement  to  that 
effect,  signed  by  the  ultimate  vendor, 
must  be  shown  on,  or  made  a  part  of,  the 
supporting  evidence  required  under  this 
section  to  be  retained  by  the  person 
claiming  the  credit  or  refund.  In  this 
regard,  see  !  53.172(b)(2). 

§  53. 1 80  Tax-paid  artlclea  used  for  further 
manufacture  and  cauaing  overpayments  of 
tax. 

In  the  case  of  any  payment  of  tax 
under  chapter  32  of  the  Code  that  is 
determined  to  be  an  overpayment  under 
section  6416(b)(3)  of  the  Code  and 
S  53.181  by  reason  of  the  sale  of  an 
article,  directly  or  indirectly,  by  the 
manufacturer  of  the  article  to  a 
subsequent  manufacturer  who  uses  the 
article  in  further  manufacture  of  a 
second  article  or  who  sells  the  article 
with,  or  as  a  part  of,  the  second  article 
manufactured  or  produced  by  the 
subsequent  manufacturer,  the 
subsequent  manufacturer  may  file  claim 
for  refund  of  the  overpayment  or  may 
claim  credit  for  the  overpayment  on  any 
return  of  tax  under  this  subpart 
subsequently  filed.  No  interest  shall  be 
paid  on  any  credit  or  refund  allowed 
under  this  section.  For  provisions 
relating  to  the  evidence  required  in 
support  of  a  claim  for  credit  or  refund, 
see  27  CFR  §  70.123  (Procedure  and 
Administration),  53.172  and  53.182.  For 
provisions  authorizing  the  taking  of  a 
credit  in  lieu  of  filing  a  claim  for  refund, 
see  section  6416(d)  of  the  Code  and 
§  53  185. 

§  53.181    Further  manufacture  included. 

(a)  In  general.  The  payment  of  tax 
imposed  by  chapter  32  of  the  Code  on 
the  sale  of  any  article  by  a  manufacturer 
of  the  article  will  be  considered  to  be  an 
overpayment  by  reason  of  any  use  in 
further  manufacture,  or  sale  as  part  of  a 
second  manufactured  article,  described 
in  paragraph  (b)  of  this  section.  This 
section  applies  in  those  cases  where  the 
exportation,  use,  or  sale  (or  any 
combination  of  those  activities)  referred 
to  in  this  paragraph  occurs  before  any 
other  use. 

(b)  Use  of  tax-paid  articles  in  further 
manufacture  described  in  section 
6416(b)(3)(A)  of  the  Code.  A  payment  of 
tax  under  chapter  32  of  the  Code  on  the 
sale  of  any  article,  directly  or  indirectly, 
by  the  manufacturer  of  the  article  to  a 
subsequent  manufacturer  will  be 
considered  to  be  an  overpayment  under 
section  6416(b)(3)(A)  of  the  Code  if  the 
article  is  used  by  the  subsequent 
manufacturer  as  material  in  the 
manufacture  of  production  of.  or  as  a 
component  part  of,  a  second  article 


manufactured  or  produced  by  the 
subsequent  manufacturer  which  is 
taxable  under  chapter  32  of  the  Code. 
For  this  purpose  it  is  immaterial  whether 
the  second  article  is  sold  or  otherwise 
disposed  of,  or  if  sold,  whether  the  sale 
is  a  taxable  sale.  Any  article  to  which 
this  paragraph  applies  which  would 
have  been  used  in  the  manufacture  or 
production  of  a  second  article,  except 
for  the  fact  that  it  was  broken  or 
rendered  useless  in  the  process  of 
manufacturing  or  producing  the  second 
article,  will  be  considered  to  have  been 
used  as  a  component  part  of  the  second 
article. 

S  53. 1 82    Supporting  evidence  required  in 
caae  of  tax-paid  articles  uaed  for  furtt>ef 
manufacture. 

(a)  Evidence  to  be  fubmitted  by 
claimant.  No  claim  for  credit  or  refund 
of  an  overpayment,  within  the  meaning 
of  section  6416(b)(3)  of  the  Code  and 
S  53.181  shall  be  allowed  unless  the 
subsequent  manufacturer  submits  with 
the  claim  the  evidence  required  by 
§  53.132  and  a  statement,  supported  by 
sufficient  available  evidence: 

(1)  Showing  the  amount  claimed  in 
respect  of  each  category  of  exportations, 
uses,  or  sales  on  which  the  claim  is 
based  and  which  give  rise  to  a  right  of 
credit  or  refund  under  section  6416(b)(3) 
of  the  Code  and  5  53.180, 

(2)  Showing  the  name  and  address  of 
the  manufacturer,  producer,  or  importer 
of  the  article  in  respect  of  which  credit 
or  refund  is  claimed. 

(3)  Identifying  the  article,  both  as  to 
nature  and  quantity,  in  respect  of  which 
credit  or  refund  is  claimed, 

(4)  Showing  the  amount  of  tax  paid  in 
respect  of  the  article  by  the 
manufacturer  or  producer  of  the  article 
and  the  date  of  payment. 

(5)  Indicating  that  the  article  was  used 
by  the  claimant  as  material  in  the 
manufacture  or  production  of.  or  as  a 
component  part  of.  a  second  article 
manufactured  or  produced  by  the 
manufacturer  or  was  sold  on  or  in 
connection  with,  or  with  the  sale  of.  a 
second  article  manufactured  or 
produced  by  the  manufacturer,  and 

(6)  Identifying  the  second  article,  both 
as  to  nature  and  quantity. 

(b)  Evidence  required  to  be  in 
possession  of  claimant. — (1)  Certificate 
or  ultimate  purchaser  of  second  article. 
The  certificate  executed  and  signed  by 
the  ultimate  purchaser  of  the  second 
article  must  contain  the  same 
information  as  that  required  in 
§  53.179(b)(l)lii).  except  that  the 
information  must  be  furnished  in  respect 
of  the  second  article,  rather  than  the 
article  to  which  the  claim  relates. 


S3t 


Fedsrsl  Registw  /  Vol  56,  No.  2  /  Thursday.  January  3.  1991  /  Rules  and  Regulations 


(:;)  Certificate  of  ultimate  veniAir  of 
second  articfe.  Any  certificate  execuird 
and  signed  by  an  oltimate  vendor  as 
evidence  to  be  retained  by  the  persim 
claiming  credit  or  refund  must  be 
executed  in  the  same  form  and  manner 
as  that  provided  in  |  S3  179(bM2)(iiil- 

(3)  Repayment  or  conserU  of  uJtimcle 
vi'ndor.  If  the  person  claiming  credit  or 
refund  of  an  oveipayment  to  which  this 
section  applies  has  repaid,  or  agreed  to 
repay,  the  aniount  of  the  overpayment  to 
the  liilimate  vendor  or  if  the  ultimate 
vendor  consents  to  the  allowance  of  the 
credit  or  refund,  ■  statement  to  that 
effect,  signed  by  the  ultimate  vendor, 
must  be  shown  on.  or  made  a  fjart  of.  the 
evidence  required  to  be  retained  by  the 
person  claiming  the  credit  or  refund.  In 
this  regard  see  S  53.172(b)(2). 


9  5X1U    datum  •ItRataHmMit  accounts 

rsust-Q  I   TTT"'"""**"" 

(a)  la  generoL  In  the  case  of  any 
payment  of  tax  under  section  4216(d)(1) 
of  the  Code  in  reaped  of  the  saie  of  any 
installment  aoooitnt  that  is  determined 
to  be  an  overpayment  undf^r  section 
6416(b)(5)  of  the  Code  and  paragraph  [b| 
of  this  section  vfpoa  return  of  the 
inataliinent  account  the  peraoo  who 
paid  tha  tax  may  file  a  claim  for  refund 
of  the  overpayntent  or  OMy  claim  credit 
for  the  overpayment  on  any  return  of  tax 
under  this  subpart  which  that  person 
subsequently  tiles.  No  interest  shall  be 
paid  on  any  credit  or  refund  allowed 
under  this  section.  For  provisions 
relating  to  the  evidence  required  \n 
support  of  a  claim  for  credit  or  refund 
under  this  sectioa  see  27  CFR  70.123 
(Procedure  and  Administration)  and 
para^aph  (c)  of  this  section.  For 
provisions  authorizing  the  taking  of  a 
credit  in  lieu  of  filing  a  claim  for  refund. 
see  section  6416(d]  of  the  Code  and 

i  53.185. 

(b)  Overpayment  of  tax  allocable  to 
repaid  consideration.  The  payment  of 
tax  imposed  by  section  4216(d)(l]  of  the 
Code  on  the  sale  of  an  installment 
account  by  the  manufacturer  will  be 
considered  to  be  an  overpayment  under 
section  64ie(b)(5)  of  the  Code  to  the 
extent  of  the  tax  allocable  to  any 
consideration  repaid  or  credited  to  the 
purchaser  of  the  installment  account 
upon  the  return  of  the  account  to  the 
manufacturer  pursuant  to  the  agrpement 
under  which  the  account  originally  was 
sold,  if  the  readjustment  of  the 
consideration  occurs  pursuant  to  the 
prov  isions  of  the  agreement.  The  tax 
alloc  nble  to  the  repaiil  or  credited 
cunsideration  is  the  amo\ir,t  which  bpars 
the  same  ratio  to  the  total  tnx  paid 
under  section  4216(d)(l )  of  the  Code 
with  respect  to  the  installmeni  arrnunt 
jis  the  amount  of  consideration  rcp.iid  or 


credited  to  the  purchaser  bears  to  the 
total  consideration  for  which  the 
account  was  sold.  This  paragraph  (b) 
does  not  apply  where  an  nstallmcnt 
account  is  originally  sold  pursuant  to  the 
order  of,  or  subject  to  the  approval  of,  a 
court  of  competent  jurisdiction  in  a 
bankruptcy  or  insolvency  proceeding 

(c)  Evidi'iup  !n  hf  aiibm-ttpd  by 
ciaimant  No  claim  for  credit  or  refund 
of  an  overpayment,  within  the  meaning 
of  section  f>41B(h)|5i  of  the  Code  and 
paragraph  (b)  of  this  section,  of  tax 
under  section  4216(d)(1)  of  the  Code 
shall  be  allowed  unless  the  person  who 
paid  the  tax  iubmita  with  the  claim  a 
statement,  supported  by  sufficient 
available  evidence,  indiCHtmg; 

(1)  The  oiime  and  address  of  the 
person  to  v^om  the  installment  account 
was  sold. 

(2)  The  amount  of  tax  due  under 
section  4216{d>(l)  of  the  Code  by  reason 
of  the  sale  of  the  installment  account, 
the  amount  of  the  tax  paid  under  section 
4n«(d)(l)  with  respect  to  the  sale,  and 
the  date  of  payment, 

(3)  The  amount  for  which  the 
installment  account  was  sold, 

(4)  The  amount  which  was  repaid  or 
credited  to  the  purchaser  of  the  account 
by  reason  of  the  return  of  the  account  to 
the  person  claiming  the  credit  or  refund, 
and 

(5)(i)  The  fart  that  the  amount  repaid 
or  credited  to  the  purchaser  of  the 
account  was  so  repaid  or  credited 
pursuant  to  the  agreenient  under  which 
the  account  was  sold,  and 

(ii)  The  fact  that  the  account  was 
returned  to  the  manufacturer  pursuant  to 
that  agreement. 

§  53.184    Refund  to  exporter  or  shipper. 

(a)  In  general.  Any  payment  of  tax 
imposed  by  chapter  J2  of  the  Code  that 
is  determined  to  be  an  overpayment 
within  the  meaning  of  section 
6416(b)(2)(A)  of  the  Code  and  JiS  53  178 
and  53.179.  by  reason  of  the  exportation 
of  any  article  may  be  refunded  to  the 
exporter  or  shipper  of  the  article 
pursuant  to  section  6416(c)  of  tlie  Code, 
if: 

(1)  The  exporter  or  shipper  files  a 
claim  for  re+und  of  the  overpayment. 
and 

(2)  The  person  who  paid  the  tax 
waives  the  riHht  to  chiim  credit  or  refund 
of  the  tiix. 

No  interest  shall  be  paid  on  any  refund 
allowed  under  this  section.  For 
provisions  relating  to  the  evidence 
required  in  support  of  a  claim  under  this 
paragraph,  see  27  CFR  70.123  (Procedure 
and  Administration)  and  paragraph  (b) 
of  this  section. 


(b)  Supporting  evidence  required.  No 
claim  for  refund  of  any  overpayment  of 
tax  to  which  this  section  applies  shall  be 
allowed  unless  the  exporter  or  shipper 
submits  with  that  claim  proof  of 
exportation  in  the  form  prescribed  by 
§  53.133,  and  a  statement,  signed  by  the 
person  who  paid  the  tax.  showing: 

(1)  That  the  person  who  paid  the  lax 
waives  the  right  to  claim  credit  or  refund 
of  the  tax,  and 

(2)  The  amount  of  tax  paid  on  the  sale 
of  the  article  and  the  date  of  payment. 

9  53.  IBS    CradM  on  returns. 

Any  person  entitled  to  claim  refund  of 
any  overpayment  of  tax  imposed  by 
chapter  32  of  the  Code  may,  in  lieu  of 
daiming  refund  of  the  overpayment, 
claim  credit  for  the  overpayment  un  any 
return  of  tax  under  this  subpart 
subsequently  filed.  Any  such  credit 
claimed  on  a  return  must  be  supported 
by  the  evidence  prescribed  in  the 
applicable  regulations  in  this  subpart 
and  27  CFR  70.123  (Procedure  and 
Administration). 

S5a.1M    Accounttng  procedures  tor  Nke 
articles. 

(a)  Identification  of  manufacturer,  in 
applying  section  8416  of  the  Code  and 
the  regulations  thereunder,  a  person 
who  has  purchased  like  articles  from 
various  manufacturers  may  determine 
the  particular  manufacturer  from  whom 
that  person  purchased  any  one  of  those 
articles  by  a  first-in.  first-out  (FIFO) 
method  by  a  last-in.  first-out  (UFO) 
method,  or  by  any  other  consistent 
method  approved  by  the  regional 
director.  For  the  first  year  for  which  a 
person  makes  a  determination  under 
this  section,  the  person  may  adopt  any 
one  of  the  following  methods  without 
secaring  prior  approval  by  the  regional 
director. 

(1)  FIFO  method. 

(2)  LIFO  method. 

(3)  Any  method  by  which  the  actual 
manufacturer  of  the  article  is  in  fact 
identified. 

(4)  Any  other  method  of  determining 
the  manufacturer  of  a  particular  article 
must  be  approved  by  the  regional 
director  before  its  adoption.  After  any 
method  for  identifying  the  manufacturer 
has  been  properly  adopted,  it  may  not 
be  changed  without  first  securing  the 
consent  of  the  regional  director. 

(b)  Determining  amount  of  tax  paid.  In 
applying  section  6416  and  §§  53.171- 
53.186,  if  the  identity  of  the 
manufacturer  of  any  article  has  been 
determined  by  a  person  pursuant  to  a 
method  prescribed  in  paragraph  (a)  of 
this  section,  that  manufacturer  of  the 
article  must  determine  the  tax  paid 
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under  Chapter  32  of  the  Code  with 
respect  to  that  article  consistently  with 
the  method  used  in  identifying  the 
manufacturer. 

§53.187    0MB  control  numbers. 

(a)  Purpose.  This  section  collects  and 
displays  the  control  numbers  assigned 
to  collections  of  information  in  this  part 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980.  ATF  intends  that 
this  section  comply  with  the 
requirements  of  §5  1320.12, 1320.13,  and 
1320.14  of  5  CFR  part  1320  (OMB 
regulations  implementing  the  Paperwork 
Reduction  Act),  for  the  display  of 
control  numbers  assigned  by  OMB  to 
collections  of  information  in  the 
regulations  in  this  part. 

(b)  Display. 


27  CFR  pan  53  section 
numbef 


OMB  control  nuniber(s) 


JM1 

J  53.3 

J  53. 11.. 
{53  92.. 
5  53  93.. 
{  53  99... 
553  131 
5  53  132 
5  53.133 
553134 
553136 
5  53  140 
5  53  141 
5  53  142 
5  53  143 
5  53 


5  53 
553 
5  53 
5  53 
553 
5  53 
553 
5  53 


151 _ 

152 

153 

155 

157 

171 

172...„ 

173 

174 


1545-0723 

1545-0665 

1545-0723 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1545-0023 

1546-0023,  1545-<5723 

1545-0723 

1545-0257,  1545-0723 

1545-0723 

1545-0257 

1545-0023.  1545-0723 

1545-0723 

1545-0723 

1545-0723 


27  CFR  pari  53  section 
nombef 


OMB  control  numbef(s) 


{53  175...„ 

5  53  176 

{53  177 

5  53  178 

5  53  179...„ 
5  53  180...„ 
5  53  181 ._ 
5  53  182._ 
5  63  183... 
5  53  184._ 
5  53  185.. 
5  53  186... 


1545-0723 
1545-0723 
1545-0723 
1546-0^23 
iSil  5-0723 
1545-0723 
i545-0'23 
1545-0723 
1545-CT23 
'545-0023 
1545-0023 
1545-0723 


1545-0723 
1545-0723 


Dated:  November  23.  Ifl90. 
Stephen  E.  iiiggins. 

Director. 

Approved:  December  17, 1990. 
)ohn  W.  Mangels. 

Acting  Assistant  Secretary  fEnforcementl. 
jFR  Doc  90-30422  Filed  12-31-90;  B:45  am] 
BtUJMO  COOC  4l10-31-« 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart  170 
IDockatNo.  2642S] 
RIN  2120-ACM 

Establishment  and  Discontinuance 
Criteria  for  Airport  Traffic  Control 
Tower  Facilities 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  prescribes 
benefit-cost  based  criteria  for 
establishment  and  discontinuance  of 
visual  flight  rules  (VFR)  airport  traffic 
control  tower  facilities.  The  FAA  uses 
these  criteria  to  assess  the  benefits  and^ 
costs  associated  with  establishing  or       ■ 
decommissioning  an  airport  traffic  / 
control  tower  as  a  part  of  its  missjpn  to 
maximize  safety  and  efficiency 
throughout  the  airport  and  airway 
system  consistent  with  available 
resources.  This  regulation  impleu^ents 
the  requirements  of  recent  legislation 
requiring  the  publication  of  criteria  for 
navigational  aids  and  airport  traffic 
control  toweps^The  tow.ei^iteria 
prescribed  hv  (hUj^te^will  be  followed 
by  cnXerisiig^f^eT  navigational  aids  as 
they  are^dOT^Iq^d  and  revised. 
EFFECTIVE  ;>ATE:  February  4, 1991. 
FOR  FUWrTHER  INFORMATION  CONTACT: 
Mr,  Evan  Soffer,  Office  of  Aviation 
Policy  and  Plans,  Federal  Aviation 
Administration,  800  Independence  Ave.. 
SW,;  Washington.  DC  20591;  telephone 
(202)  267-3288. 
SUPPLEMENTARY  INFORMATION: 

Background 

/         The  FAA  has  the  responsibility  to 
establish  or  discontinue  airport  traffic 
control  towers  through  the  national 


airspace  system  when  activity  levels- 
and  safety  considerations  merit  such     x, 
action.  Criteria  for  the  installation  of 
lowers  have  historically  been  devett^ped 
by  the  FAA  and  its  predecessor         \ 
organization,  approved  internally  withr 
the  organization,  and  published  since 
1951.  Current  criteria,  including  the 
general  qualifications  necessary  to 
become  a  candidate  site  for 
establishment  or  discontinuance  of  VFR 
airport  traffic  control  towers,  are 
published  in  "Airway  Planning  Standard 
Number  One— Terminal  Air  Navigation 
Facilities  and  Air  Traffic  Control 
Services"  (FAA  Order  No.  7031.2C)  and 
detailed  in  "  Establishment  and 
Discontinuance  Criteria  for  Airport 
Traffic  Control  Towers."  (Report  No. 
FAA-APO-83-2).  Decisions  to  establish 
and  operate  airporl  traffic  control 
towers  have  been  and  will  continue  to 
be  based  on  benefits  exceeding  costs  o^ 
such  actions. -The  Airport  and  Airway 
"Safety-and -Capacity  Expansion  Act  of/ 
1987,  Public  Law  100-223,  section  308  f;t6 
U.S.C.  1348),  mandated  that  these     / 
criteria  be  revised  and,  for  the  first^ime, 
promulgated  through  Federal         [/ 
administrative  regulation. 

History 

Criteria  to  establish  airport  traffic 
control  towers  have  evolved  over  time. 
Initially  applied  in  1951,  a  minimum 
number  of  operations  was  required  to 
qualify  as  a  tower  candidate.  From  1951 
through  1974,  FAA  established  minimum 
qualifying  levels  of  24,000  annual 
itinerant  operations  at  air  carrier 
airports,  and  50,000  annual  itinerant 
operations  at  general  aviation  airports. 
Differentia!  levels  of  operations  were 
established  under  the  theory  that,  at  air 
carrier  airports,  a  greater  mix  of  traffic 
with  a  wider  range  of  performance 
characteristics  created  a  greater 
potential  for  accidents. 

In  1975,  the  criteria  were  revised  to 
incorporate  benefit-cost  analysis.  To 


qualify  for  establishment  of  a  tower,  the 
ratio  of  benefits  to  costs  had  to  equal  or 
.exceed  one. 


Benefits 
Costs 


>1 


y  Forming  the  basis  of  current  criteria,  the 
^19^5  criteria  considered  collision  and 
other  accident  risk,  reduction  in  Hying 
tinJe,  mix  of  aircraft  types,  percent  of 
passengers  injured,  and  percent  of 
aircraft  damaged. 

fiCriteria  for  discontinuing  tower 
services  have  been  employed  since  1956. 
In  1977.  the  first  economic-based 
nscontinuance  criteria  were  detailed  in 
Jfdraft  report,  "An  Analysis  of 
pnliauedOpCTalion  of  Selected  Airport 
J^ffic  Control  Tow^r^^^J^ie  report 
'^provided  a  comprehensiveb^nefit-cost 
approach  to  assess  the  merits'xjf  the 
continued  funding  of  towers.  Locations 
were\identified  as  candidates  for* 
discorWinuance  whenever  benefits  from 
continued  tower  operation  were  less 
than  opet^ting  and  maintenance  costs 
over  a  IS-yBar  forecast  period. 

In  1983,  theT'AA.^revised  the  economic 
analysis  for  VFR  airporttraffic  control 
towers  and  the  corresponding 
establishment  and  discontinuance 
criteria.  These  criteria  will  remain  in 
effect  until  the  effective  date  of  the  rule 
contained  herein. 

Current  Criteria 

The  criteria  in  effect  today  are  divided 
into  two  phases.  Phase  I  criteria  were 
constructed  as  a  simplified  screening 
device  to  manually  identify  potential 
candidates  for  future  benefit-cost 
analysis.  They  are  in  the  form  of  a  ratio 
test  based  on  one  year's  activity  for 
three  consecutive  one-year  reporting 
periods.  A  site  becomes  a  candidate  for 
Phase  II  establishment  analysis  if  the 
ratio  sum  of  the  following  formula 
equals  or  exceeds  1: 


AC 


AT 


GAI 


GAL 


Ml 


ML 


38.000 


90.000 


160,000 


280.000 


48.000 


90.000 


1> 


A  site  becomes  a  candidate  for  Phase       sum  of  the  following  formula  is  less  than 
II  discontinuance  analysis  if  the  ratio  1: 


AC 


AT 


15,000 


40.000 


GAI 


GAL 


75.000 


125,000 


Ml 


ML 


20.000 


35.000 


1< 


where; 

AC  =  Air  carrier  operations 

AT  =  Air  taxi  operations 


GAI  =  General  aviation  itinerant  operations        ML  =  Military  local  operations 
GAL  =  General  aviation  local  operations 
Ml  =  Military  itinerant  operations 


V.,- 
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The  formula  considers  activity  by  user 
class  and  differentiates  by  aircraft  size 
by  evaluating  air  carrier  and  commuter 
activity,  which  are  defined  in  part  by 
aircraft  size,  in  separate  classes.  Phase 
II  criteria  compare  the  present  value  of 
tower  benefits  with  the  present  value  of 
(ower  costs  over  a  15-year  periyd.  If  the 
tower  meets  the  initial  benefit-cost 
screening  for  either  establishment  or 
discontinuance,  then  a  site-specific 
analysis  is  performed. 

The  1983  methodology  to  calculate 
benefits  and  costs  for  establishment  and 
discontinuance  criteria  is  still  in  effect 
today  (see  Report  No.  FAA-APO-83-2). 
Site-specific  activity  forecasts  are  used 
to  estimate  the  benefits  resulting  from 
prevented  aircraft  collisions,H(oi^other 
prevented  accidents,  and  from  rfi^iJ^ed 
flying  time.  Considered  in  the  benefit 
analysis  is  the  mix  of  aircraft  types — air 
carrier,  air  taxi,  general  aviation,  and 
military — and  levels  of  local  and 
itinerant  traffic  operating  within  the 
terminal  area.  Also  considered  are  the 
number  of  enplaned  passengers  and 
crew  members  who  might  be  fatally  or 
nonfatally  injured  in  a  collision  or  other 
type  of  tower-preventable  accident. 
Dollar  values  are  assigned  to  prevented 
fatalities,  injuries,  reduced  aircraft 
operating  costs,  and  time  savings  for 
passengers  to  provide  a  common  basis 
for  comparing  benefits  and  costs. 

Recurring  tower  costs  include  annual 
costs  of  staffing,  maintenance, 
equipment,  supplies,  and  leased 
services.  Establishment  costs  include 
nonrecurring  investment  costs,  such  as 
facilities,  equipment,  and  operational 
startup.  Tower  discontinuance  criteria 
use  the  same  annual  costs  as 
establishment  criteria.  Discontinuance 
criteria  also  consider  the  costs  of  closing 
the  tower. 

Revised  Criteria 

As  in  past  criteria,  the  revised  criteria 
for  VFR  airport  traffic  control  tower 
establishment  require  that  candidate 
airports  have  life  cycle  benefits  that 
exceed  life-cycle  costs. 


Present  Discounted  Value  of 
Benefits 

Present  Discounted  Value  of 
Costs 


>1 


Criteria  for  airport  control  lower 
discontinuance  specify  that  the  present 
value  of  benefits  derived  from  continued 
tower  operation  compared  to  the  present 
value  cost  of  continued  operation  are 
less  than  one. 


Present  Discounted  Value  of 
Benefits 

Present  Discounted  Value  of 
Costs 


<1 


In  compliance  with  Public  Law  100- 
223,  the  FAA  revised  the  establishment 
and  discontinuance  criteria  for  airport 
traffic  control  towers,  the  procedures  to 
calculate  benefits  and  costs,  and  the 
results  when  the  criteria  are  applied  to 
airports  using  current  forecasts  of 
activity  (see  Report  No.  FAA-APO-90- 
7,  "Establishment  and  Discontinuance 
Criteria  for  Airport  Traffic  Control 
Towers").  The  revised  criteria 
methodology  eliminate  Phase  1  criteria, 
update  accident  rates,  and  update 
economic  values  used  to  calculate 
benefits.  In  addition,  the  statute  requires 
that  the  criteria  eliminate  qualification 
distinctions  based  on  aircr.Tft  size. 

Distinctions  according  to  classes  of 
aircraft  are  eliminated  in  two  ways. 
First,  by  eliminating  Phase  I  criteria,  the 
distinction  based  on  aircraft  size  is 
removed  ("air  carrier"  and  "com.muter" 
service  is  defined  in  part  by  aircraft 
size).  Second,  the  methodology  to 
calculate  benefits  contains  no  reference 
to  aircraft  size.  Only  three  functional 
user  groups  are  used  in  the  benefit-cost 
calculation:  scheduled  commercial, 
nonscheduled  commercial,  and 
noncommercial.  These  user  groups  have 
been  constructed  to  reflect  differences 
in  the  nature  of  public  transport  in 
today's  deregulated  environment, 
operating  requirements,  and  sources  of 
data  considered  helpful  in  obtaining 
accurate  estimates  of  potential  tower 
benefits. 

The  elimination  of  Phase  I  criteria 
reduces  confusion  regarding  the 
meaning  of  the  formula  result.  Because 
of  improved  automation  and  the 
widespread  availability  of  computer 
equipment,  the  need  no  longer  exists  for 
the  preliminary  screening  provided  by 
Phase  I  criteria.  Detailed  Phase  II 
benefit-cost  analysis  can  now  be 
accomplished  quickly  and  accurately. 

Benefit-cost  analyses  of  potential 
airport  traffic  control  towers  are  based 
on  two  types  of  benefits  (safety  and 
efficiency)  and  two  types  of  costs 
(annual  and  investment).  Safety  benefits 
derive  from  avoiding  accidents  and  their 
associated  fatalities,  injuries  and 
property  damage.  Efficiency  benefits 
derive  from  the  reduction  in  flying 
time — saving  time  of  aircraft  occupants 
and  reducing  variable  operating  costs  of 
aircraft.  Investment  costs  include  the 
initial  costs  associated  with  installing 
and  staffing  a  new  tower.  Annual  costs 
are  comprised  of  staffing  costs  for 


operation,  maintenance,  leased 
communications,  and  administrative 
overhead.  Discontinuance  criteria 
substitute  decommissioning  costs  for 
investment  costs. 

Explicit  values  assigned  to  passenger 
time.  life,  injuries,  aircraft  replacement 
and  restoration,  and  aircrafi  operating 
costs  provide  a  basis  for  comparing 
benefits  to  costs  across  airports- 
Economic  benefits  are  based  on  airport- 
specific  aviation  activity  projected  in 
the  FAA's  annual  Terminal  Area 
Forecasts.  Benefits  and  costs  are 
estimated  for  a  15-year  life  cycle  and  are 
discounted  to  their  present  value  using  a 
10  percent  discount  rate  as  directed  by 
the  Office  of  Management  and  Budget. 

How  the  Criteria  .Apply 

The  FAA  uses  the  benefit-cost  criteria 
to  determine  the  eligibility  of  sites  for 
establishment  or  discontinuance  of  VFR 
airport  traffic  control  tower  facilities.  A 
site  is  eligible  for  the  establishment  of  a 
facility  or  ser\ice  when  the  ratio  of  the 
benefits  to  the  costs  of  establishment 
equals  or  exceeds  1.0.  A  facility  or 
service  may  be  discontinued  if  the 
benefits  expected  to  be  realized  over  the 
remainder  of  its  life  cycle  fall  below  its 
recurring  operation,  maintenance,  and 
decommissioning  costs.  Additional 
factors,  such  as  terrain,  weather, 
operational  requirements,  or  national 
security,  may  also  be  considered  in  the 
evaluation  of  sites  as  candidates  for 
establishment  or  decommissioning. 

Meeting  the  economic  criteria  is 
usually  a  necessary  condition  for  facility 
establishment.  However,  meeting  the 
criteria  is  not  a  guarantee  that  a  tower 
will  be  established. 

Criteria  Results 

All  nonmilitary  airports  in  the 
Terminal  Area  Forecasts  were 
evaluated  with  the  current  and  revised 
benefit-cost  computer  programs  for 
establishment  or  discontinuance  of  an 
airport  traffic  control  tower.  Since  the 
FAA  issued  the  notice  of  proposed 
rulemaking  (NPRM)  for  establishment 
and  discontinuance  criteria  for  VFR 
airport  traffic  control  towers  (54  FR 
22698;  May  25. 1989).  it  has  finalized  a 
separate  and  independent  update  of 
various  standardized  economic  values 
used  in  FAA  investment  and  regulatory 
analyses.  In  addition,  aviation  activity 
projections  provided  by  the  FAA's 
Terminal  Area  Forecasts  data  base  have 
been  updated  since  the  issuance  of  the 
NPRM.  The  criteria  and  underlying 
benefit-cost  analysis  on  which  this  rule 
is  based  have  been  changed  to  account 
for  differences  between  the  revised  draft 
and  final  economic  values.  The  FAA 
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believes  that  the  reaulting  criteria  will 
pronwte  tbe  efficient  use  of  resources 
while  satisfying  air  trafTic  control 
requirements. 

Because  of  the  changes,  the  results 
outlined  below  are  different  than  those 
in  the  NPUM,  resulting  in  four  fewer 
establishment  sites  and  five  additional 
discontinuance  sites.  Approximately 
3,500  nontowered  airports,  along  with  20 
FAA  contract  lowered  airports,  43 
nonfederal  contract  towered  airports, 
and  23  airports  with  decommissioned  or 
temporarily  closed  towers  were 
considered  for  tower  establishment.  Of 
these  sites.  29  had  benefit-cost  ratios  of 
1.0  or  greater  aad  could  be  processed  as 
candidates  for  tower  establishment  on  a 
site-specific  basis.  An  additional  400 
aiiports  have  FAA  oontrol  towers  and 
were  considered  for  discontinuance.  Of 
the  Vre  towered  airports.  31  had 
benefit-cost  ratios  less  than  1  and  could 
be  evaluated  for  discontinuance  on  a 
site-apecific  bacis. 

Need  for  Ika  Rogidatian 

This  rule  is  promulgated  under  the 
authority  of  Pub.  L  100-223  which 
requires  the  promulgation  of  regulations 
to  establish  criteria  for  the  installation 
of  airport  control  tower  facilities  and 
other  navigational  aids.  The 
promulgation  of  this  rule  satisfies  the 
requirement  for  airport  traffic  control 
tower  criteria.  Criteria  for  othSr 
navigational  aids  will  be  promulgated 
through  future  rulemakings  a«  they  are 
developed  and  revised. 

Discussion  of  Comments 

Introduction 

Twenty-four  parties  responded  to  the 
NPRM.  The  comments  were  categorized 
as  follows:  concurrence  without 
comment,  she-specific  concern  over  the 
proposed  discontinuance  criteria, 
applicability  to  contract  towers, 
identification  of  and  credit  for  all 
benefits,  definitional  problems,  and 
other  comments.  The  FAA  has 
considered  all  the  comments  and  has 
amended  the  rule  and  the  underlying 
benefrt-cost  analysis,  where 
appropriate. 

Concurrence  Without  Comment 

Three  commenters  concurred  with  the 
provisions  of  the  proposed  rule  without 
further  comment.  These  commenters 
included  the  Aircraft  Owners  and  Pilots 
Association  (AOPA),  the  Air  Transport 
Association  df  Anierica  (ATA),  and  the 
Air  Line  Pilots  Association  (ALPA). 


Site-Specific  Concern  over  the  Proposed 
Discontinuance  Criteria 

The  most  frequent  comment  pertained 
to  site-specific  concerns  over  the 
proposed  discontinuance  criteria.  Of  the 
12  parlies  that  so  commented.  10  parlies 
commented  specifically  on  the  Joplin 
Municipal  Airport  [Joplin,  MO), 
including  local  officials  of  Joplin  and 
surrounding  communities,  the  Chamber 
of  Commerce,  the  airport  manager,  a 
fixed-base  operator,  and  a  reservation 
travel  service  company.  The  two 
remaining  parties  were  the  airport 
director  of  Owensboro-Daviess  County 
Regional  Airport  (Owensboro,  KY)  and 
the  Director  of  Transportation  of 
Jefferson  City,  MO 

Most  of  the  parties  expressing 
concern  over  Joplin  Municipal  vis-a-vis 
the  discontinuance  criteria  stated  that 
"the  FAA  plans  to  close  air  traffic 
control  towers  at  smaller  airports  using 
arbitrary  numbers"  and  that  "such 
action  will  jeopardi2e  the  growth  of 
business  and  economic  development  in 
the  communities  served  by  smaller 
airports." 

In  response,  the  FAA  has  no  general 
policy  or  plans  to  close  any  specific 
tower  or  group  of  towers.  The  primary 
purpose  of  towers  is  to  enhance  the 
safety  of  aircraft  operabons.  The  FAA 
believes  that  the  revised  criteria  will 
maximize  safety  for  the  aviation  system 
as  a  whole,  consistent  with  the  finite 
resources  available  to  provide  air  traffic 
control  services.  Tower  operations  will 
be  continued  where  benefits  are 
demonstrated  as  outweighing  the  costs. 

The  discontinuance  criteria  require  an 
economic  comparison  of  the  safety  and 
efficiency  benefits  with  the  net  costs  of 
continued  tower  operation  (where  net 
coats  include  operations  and 
maintenance  costs  reduced  by  the 
termination  costs  associated  with 
decommissioning  or  discontinuance).  At 
sites  where  the  benefits  fall  short  of  the 
costs,  it  is  economically  sensible  to 
consider  termination  of  tower  services 
and  divert  these  resources  to  other  sites 
with  greater  accident  prevention  and 
efficiency  benefit  potential.  Conversely, 
if  the  benefits  outweigh  the  costs, 
continued  operation  of  the  tower  is  the 
preferred  action. 

While  meeting  the  discontinuance 
criteria  quaUfies  a  site  as  a 
discontinuance  candidate,  decisions  to 
actually  discontinue  a  tower  are  made 
on  a  case-by-oase  basis.  Before  a  final 
decision  to  discontinue  a  tower  is  made, 
the  candidate  site  is  subjected  to  close 
and  highly  detailed  scrutiny,  not  only  on 
the  basic  benefit  algorithms  within  the 
benefit-cost  analysis,  but  also  on  the 


basis  of  site-peculiar  nonquantifirible 
factors  and  considerations. 

Applicability  to  Contract  Towers 

Six  parties,  including  the  American 
Association  of  Airport  Executives 
(AAAE),  the  Director  of  Transportation 
of  Jeffereon  City  (MO),  and  the  airport 
managers  of  Enid  Woodring  Municipal, 
Paducah,  Cuyahc^a  County,  and 
Flagstaff  Pulliam  anports,  commented 
on  the  uniqueness  of  contract  towers 
vis-a-vis  FAA-funded  and  -operated 
towers.  The  recurring  theme  in  this 
comment  category  pertained  to  the 
lower  cost  structures  of  contract  towers 
relative  to  the  cost  structure  presented 
in  the  underlying  benefit-cost  report.  In 
addition,  the  Director  of  Transportation 
of  Jefferson  City  requested 
consideration  of  the  FAA  in  funding  his 
non-Federal  tower  and  the  manager  of 
Twin  Cities  Airport/Ross  Field  (Benton 
Harbor,  MI)  requested  that  his  tower  be 
reopened. 

In  response,  the  illustrative  costs 
presented  in  the  benefit-cost  analysis 
report  (Report  No.  FAA-APO-90-7)  are 
based  on  average  costs  for  FAA-funded 
and  -operated  towers.  The  rule  itself 
permits  the  use  of  site-specific  costs. 
Hence,  notwithstanding  the  cost 
illustration,  tower  costs  will  differ  from 
case-to-case  and  are  accommodated  in 
the  evaluation  process.  When  sites  are 
reviewed  and  evaluated  as  candidates 
for  establishment  or  discontinuance  in 
actual  practice  and  application,  site- 
specific  cost  data  are  used  in  the 
benefit-cost  analysis  performed.  The 
cost  data  would  be  either  actual/ 
estimated  FAA  costs  or  the  actual/ 
estimated  contract  costs,  as  appropriate, 
and  tailored  to  the  extent  possible  to  the 
site  being  evaluated. 

The  objective  of  the  FAA's  Contract 
Tower  Program  is  to  continue  providing 
air  traffic  control  (ATC)  services  at 
airports  with  low  activity  VFR  control 
towers  in  the  most  economical  manner. 
This  will  permit  the  FAA  to  make  better 
use  of  its  limited  resources,  to  maintain 
an  efficient  network  of  control  towers, 
and  to  provide  effective  and  safe  service 
in  a  cost  effective  manner.  Construction 
of  an  airport  traffic  control  tower 
(ATCT)  structure  is  beyond  the  scope  of 
the  FAA's  Contract  Tower  Program 
since  the  contracts  are  only  for  the 
provision  of  ATC  services.  The  FAA 
plans  to  contract  for  the  operation  of  its 
Level  I  VFR  control  towers  as  long  as 
continued  operation  is  cost  beneficial 
under  a  contract  operation.  Site-specific 
data,  including  actual  or  projected 
contract  costs,  are  and  will  be  used  in 
each  benefit-cost  analysis  to  determine 
if  the  ATCT  meets  criteria  for  continued 
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operation  (i.e.,  above  the  discontinuance 
criteria)  or  if  an  ATCT  that  had  been 
previously  closed  should  be  reopened. 

The  Contract  Tower  program  also 
includes  a  process  for  the  review  and 
consideration  of  an  airport  with  an 
operating  non-Federal  control  tower  if  it 
meets  the  criteria  for  continued 
operation  (i.e.,  above  discontinuance 
criteria  using  actual  or  projected 
contract  costs).  Airports  that  do  not 
have  an  operating  non-Federal  ATCT  or 
a  control  tower  structure  available  for 
occupancy  that  meets  building 
standards  would  not  be  considered  for 
inclusion  in  this  program.  As  noted 
above,  construction  of  an  ATCT 
structure  is  beyond  the  scope  of  the 
FAA's  Contract  Tower  Program  since 
the  contracts  are  only  for  the  provision 
of  ATC  services. 

Identification  of  and  Credit  for  all 
Benefits 

Three  parties  suggested  that  not  all 
benefits  are  addressed  by  the  underlying 
benefit-cost  analysis.  In  response,  and  in 
addition  to  responses  to  specific 
comment  outlined  below,  it  should  be 
noted  that  the  rule  itself  doesn't  specify 
the  exact  form  of  the  benefits  analysis. 
The  benefit-cost  analysis  is  illustrative 
and  may  include  other  benefit  categories 
on  a  site-by-site  basis. 

The  general  manager  of  Mizzou 
Aviation  Company,  a  fixed-based 
operator  serving  Joplin  Municipal 
Airport,  stated  that  the  criteria  do  not 
seem  to  consider  growth  factors  which 
can  be  immediate  and  phenomenal.  This 
commenter  also  felt  that  air  traffic 
occurring  when  the  tower  is  closed  had 
not  been  considered.  In  response,  this 
commenter  apparently  overlooked  the 
fact  that  the  benefit-cost  analysis 
program  supporting  the  tower  criteria 
can  and  should  consider  the  forecast 
traffic  activity  for  each  and  every  year 
of  the  tower's  life  cycle.  Also,  the 
analysis  does  account  for  air  traffic 
activity  occurring  when  the  tower  is 
closed. 

Among  other  comments  discussed 
separately  below,  the  airport  manager  of 
Paducah  Airport  Corporation  (Paducah, 
KY)  and  the  airport  director  of 
Owensboro-Daviess  County  Regional 
Airport  (Owensboro,  KY)  stated  that 
they  were  unable  to  determine  whether 
any  benefit  recognition  is  given  for 
firefighting,  rescue  and  medical 
treatment  supplies  used  as  the  result  of 
an  aircraft  accident,  and  Aircraft  Rescue 
and  Fire  Fighting  (ARFF)  response  to  an 
aircraft  accident  where  there  is  a  control 
tower  to  guide  ARFF  crews  to  the 
accident  site.  In  response,  although  not 
directly  apparent  from  the 
recommended  benefit-cost  approach, 


averted  ARFF  expenses  are  embodied 
and  amortized  within  the  value  per  life 
saved  used  by  the  analysis  in 
quantifying  the  value  of  averted 
fatalities.  ARFF  response  time,  however, 
is  not  included  in  the  quantified  benefit 
methodology  due  to  expected  variability 
from  site-to-site  (e.g.,  presence  of 
UNICOM,  fixed-base  operators, 
population  density,  etc.).  In  practice, 
these  benefits  may  be  expressly 
estimated  on  a  site-specific  basis  or 
treated  as  a  nonquantified  benefit  and 
acknowledged  as  such. 

Both  the  Paducah  airport  manager  and 
the  Owensboro-Daviess  airport  director 
also  commented  that  the  FAA  has  not 
made  benefit  allowances  for  the  value  of 
lives  and  property  when  an  off-airport 
accident  occurs.  In  response,  lives  lost 
on  the  ground  in  tower-preventable 
accidents  (i.e.,  other  than  aircraft 
occupants)  are  accounted  for  by  virtue 
of  drawing  on  the  National 
Transportation  Safety  Board  Data  Base 
which  distinguishes  between  aircraft 
occupants  and  other  persons.  Damage  to 
property  other  than  aircraft  is  not 
expressly  quantified  (due  to  extreme 
variability),  but  rather  included  with 
other  "nonquantified"  benefits  and 
recognized  as  such. 

In  addition,  the  Owensboro-Daviess 
airport  director  states  that:  (1)  It  is  not 
clear  if  military  aircraft  costs  and  values 
are  included  in  the  noncommercial 
functional  category;  and  (2)  there  is  no 
value  placed  on  the  effects  of  aviation 
liability  insurance  premiums.  In 
response  to  (1),  military  aircraft 
operations  are  included  in  the 
noncommercial  functional  user  category. 
In  response  to  (2),  aviation  fiability 
insurance  premiums  are,  in  effect, 
already  captured  in  the  benefits 
methodology  by  virtue  of  accounting  for 
expected  economic  losses  of  destroyed 
and  damaged  aircraft  (i.e..  aggregate 
pooled  insurance  premiums  simply 
represent  the  expected  losses  to  be 
incurred  by  the  parties  insured,  ignoring 
insurance  company  administrative 
expenses  and  profit  margins).  To  further 
expressly  add  liability  premiums  would, 
therefore,  constitute  double  counting. 

In  addition  to  the  ARFF  and  off- 
airport  loss  comments,  the  Paducah 
airport  director  had  other  comments  and 
questions  in  the  category  of  benefit 
accountability.  He  commented  that  it  is 
unclear  what  weight  nonquantitative 
factors  will  bear  as  compared  to 
quantitative  analysis  vis-a-vis 
evaluation  of  one  site  against  another 
(e.g.,  will  one  airport's  runway 
threshold's  line-of-sight  problems  be 
evaluated  in  the  same  manner  as 
another's;  or  what  weight  will  heavily 
populated  property  located  immediately 


off  flie  end  of  a  runway  have  on  the 
level  of  benefits).  He  also  felt  that 
savings  generated  by  towers  in  the 
sequencing  of  aircraft  (which  preclude 
the  necessity  of  fiying  a  traffic  pattern) 
were  not  accounted  for 

In  response,  nonquantitative  factors 
by  nature  do  not  lend  themselves  to 
being  quantified  for  across-the-board 
application.  However,  because  the  in- 
depth  benefit-cost  analyses  are 
performed  at  a  central  location  (FAA, 
Washington  Headquarters),  treatment  of 
qualitative  considerations  is  relatively 
consistent  from  case-to-case.  The 
benefits  generated  by  towers  in 
minimizing  or  reducing  overflights  and 
traffic  pattern  fiying  are  addressed  in 
detail  in  the  benefit-cost  analysis  guide. 

Definitional  Problems 

Definitional  problems  were  cited  by 
the  AAAE,  the  Regional  Airlme 
Association  (RAA),  and  the  airport 
manager  of  Paducah  Airport 
Corporation. 

The  AAAE  recommended  a 
clarification  in  the  Definitions  Section  of 
the  rule  (subpart  A  S  170.3).  To  avoid 
later  confusion,  the  AAAE 
recommended  that  the  definition  of 
"scheduled  commercial  ser\ice"  be 
changed  to  read  "the  carriage  by  aircraft 
in  air  commerce  under  parts  121  and  135 
of  persons  or  property  for  compensation 
or  hire  based  on  published  fiight 
schedules."  In  response,  the  FAA  has 
accepted  this  definitional  comment  and 
has  made  the  corresponding  change  in 
the  final  rule,  also  including  the  addition 
of  part  127. 

The  RAA  asked  that  if  the  point  of  the 
NPRM  was  to  establish  criteria  for 
tower  establishment  or  disestablishment 
using  the  three  categories  of  scheduled 
commercial,  nonscheduled  commercial, 
and  noncom.mercial.  why  are  "air 
carrier."  "commuter  air  carrier," 
"commuter/air  taxi  operations,"  and 
"air  taxi"  included  in  the  Definitions 
Section?  In  response,  the  FAA  has 
accepted  this  comment  and  deleted  the 
questioned  references. 

The  Paducah  airport  manager  noted 
that  the  underlying  benefit-cost  analysis 
report  states  that,  at  towered  airports, 
data  are  available  on  operations 
classified  as  scheduled  commercial, 
nonscheduled  commercial,  and 
noncommercial  traffic.  The  airport 
manager  pointed  out  that  FAA  traffic 
recording  procedures  require 
identification  by  air  carrier,  air  taxi, 
itinerant  general  aviation,  itinerant 
military,  local  civil,  and  local  military 
operations.  In  response,  the  functional 
categories  of  scheduled  commercial, 
nonscheduled  commercial,  and 
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noncommercial  Iraffic  have  been 
constructed  and  adopted  by  the  revised 
tower  criteria  to  reflect  dilferences  in 
the  nature  of  public  tranaport  in  today's 
deregulated  environment,  operatinj 
requirements,  and  sources  of  data 
considered  helpful  in  obtaining  accurate 
estimates  of  potential  tower  benefits. 
They  are  not  inconsistent,  however, 
with  current  trafflc  activity  counting  and 
recording  procedures.  Scheduled 
commercial  operations  encompass  air 
carrier  and  air  commuter  operations; 
nonscheduled  commercial  operations 
encompass  nonscheduled  air  taxi 
operations;  and  noncommercial 
operations  aacompass  general  rviation 
and  military  operations. 

The  Paducah  airport  manager  cited 
formula  references  to  "the  number  of 
user  class  "i"  aircraft."  He  concluded  that 
the  inference  is  that  the  FAA  will  use 
broad  classes  of  aircraft  data  or  values 
which  may  have  no  relationship  to  site- 
specific  night  operations.  Use  of 
"averaged  "  user  aircraft  classes  defeats 
the  purpose  of  the  benefit-cost 
calculation.  In  response,  while  section 
308  of  the  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  prohibits 
the  FAA  from  differentiating  between 
user  classes  based  on  aircraft  size,  it 
does  permit  consideration  of  passengers 
serv^.  As  such,  site-specific  estimates 
of  passengers  per  aircraft  operation  are 
considered  in  development  and 
application  of  the  criteria. 

The  Paducah  airport  manager  also 
indicated  that  there  is  a  definition  gap  in 
applicability  for  part  121  aircraft  with 
fewer  than  60  seats,  unless  such 
operators  are  placed  in  the  "air  carrier" 
category.  He  contended  that,  regardless 
of  the  type  and  size  of  aircraft  and 
regardless  of  whether  the  service  is 
certified  and  operated  under  part  121  or 
135.  any  scheduled  passenger  service 
operation  should  be  considered  and 
classified  as  an  air  carrier  operation.  In 
response.  Part  121  aircraft  with  less  than 
60  seats  are  classified  and  counted 
within  the  scheduled  commercial 
category.  Section  308  of  the-Ait-port  and 
Airway  Safety  and  Capacity  Expansion 
Act  prohibits  the  FAA  from 
differentiating  between  user  classes 
based  on  aircraft  size.  The  illustrative 
benefit-cost  analysis  includes  all  parts 
121. 127  and  135  operations  within  the 
scheduled  commercial  service  functional 
category.  Therefore,  this  comment  is 
embodied  in  the  tecommended  benefit- 
cost  analysis  procedure. 

Thfi  Paducah  airport  manager  further 
sial-ed  that  lumping  military  operations 
with  general  aviation  activity  (in  the 
noncommercial  traffic  category)  cieates 
a  problem  because  of  differences  in  their 


respective  sophistication  and  values.  In 
response,  the  FAA  acknowledges  that, 
as  a  whole,  a  military  aircraft  is 
significantly  different  from  an  average 
general  aviation  aircraft.  However, 
miHtary  traffic  at  actual  and  potential 
toMiered  civil  airports,  taward  which  the 
criteria  are  aimed,  is  not  representative 
of  the  overall  military  fleet,  but  rather  is 
skewed  toward  smaller  aircraft  such  as 
trainers,  small  transports,  and  rotororaft. 

Other  Comments 

The  RAA  believed  that  the  procedures 
in  the  underlying  benefit-cost  report 
should  be  spelled  out  in  the  published 
regulations.  In  response,  the  benefit-cost 
analysis  is  purely  illustrative  and  not 
haid  and  fast.  Benefit  parameters  such 
as  forecast  activity,  value  per  life  saved, 
costs  of  injuries,  etc.,  will  change  over 
time  and  the  analysis  needs  to  be 
fleKible  enough  to  accomrnqdate  unique 
site  benefits.  Further,  the  tower  criteria 
being  promulgated  under  this  rule  are 
the  first  of  a  number  of  facilities  and 
equipment  establishment  and 
discontinuance  criteria  which  will 
eventually  make  up  the  new  part  170.  It 
is  not  feasible  or  reasonable  to  include 
the  underlying  benefit-cost  analyses  in 
the  Federal  Aviation  Regulartions. 
Therefore,  the  FAA  will  cite  the 
underlying  benefit-cost  procedures  by 
reference  only  and  make  them  available 
on  request. 

The  airport  manager  of  the  Enid 
WoodrJng  Municipal  Airport,  while 
acknowledging  that  the  new  criteria  are 
a  significant  improvement  over  the 
previous  criteria,  stated  that  the 
"numbers  are  still  unrealistically  high 
*  *  *  for  tower  candidate  airports 
struggling  to  reach  the  magic  criteria 
which  will  enable  them  to  qualify  for  a 
Federal  tower."  In  response,  the 
establishment  criteria,  among  other 
requirements,  are  based  on  an  objective 
economic  comparison  of  benefits  and 
costs  to  assure  that  there  are  net 
positive  benefits  from  tower 
establishment  or  discontinuance. 

The  Owensboro-Daviess  County 
airport  director  had  several 
miscellaneous  comments.  He  stated  that 
"there  is  a  strong  indication  that  the 
entire  program  is  being  developed  as  a 
means  of  meeting  an  end  result  relating 
to  the  Department  budgetary  concerns." 
In  response,  the  FAA  disagrees  with  this 
statement.  The  criteria  are  based  on  an 
objective  assessment  of  tower  benefits 
and  costs  and  the  generally  accepted 
principles  of  benefit-cost  analysis.  The 
criteria  are  developed  completely 
independent  of  the  budgeting  process. 
The  criteria  are  intended  to  be  a 
decisionmaking  tool  and  include  other 


considerations  in  addition  to  the  benefit- 
cost  assessment. 

The  Owensboro-Daviess  airport 
director  also  felt  that  there  must  be 
some  way  of  making  the  evaluation 
process  simpler  and  that  i)enBfit-cost 
analysis  programs  involving  aviation 
safety  should  be  outweighed  by 
practicality.  In  response,  the  FAA  has 
found  benefit-cosl  analysis  to  be  a 
useful  aid  in  the  investment 
decisionmaking  process,  far  outweighing 
the  complexities  inherent  in  their 
developmetrt.  Once  developed,  cost 
benefit  analysis  programs  are  easy  to 
apply  since  they  are  microcomputer 
based  and  capable  of  accommodating 
endless  sensitivity  (or  "what-ir') 
analyses. 

Regulatory  Evaluation  Summary 

The  promulgation  of  this  regulation  is 
expected  to  have  only  minimal  impact,  if 
any,  on  the  public.  Since  the  new 
criteria  are  not  expected  to  result  in  a 
significant  change  in  the  number  of 
towers  being  established  or 
discontinued,  there  is  no  new  cost  to  the 
FAA  resultmg  from  the  application  of 
the  revised  criteria.  As  with  current 
criteria,  costs  to  establish  an  air  traffic 
control  tower  are  not  incurred  until  a 
site-specific  benefit-cost  analysis  is 
completed  and  the  resulting  benefit-cost 
ratio  equals  or  exceeds  1.  Under  this 
initial  screening  where  benefit-cost 
ratios  are  computed  using  national 
average  costs,  29  sites  are  identified  to 
be  analyzed  on  a  site-specific  basis. 
This  compares  to  a  total  32  sites  using 
existing  criteria  with  accident  rates  and 
economic  values  which  have  not  been 
updated. 

The  application  of  the  revised  criteria 
is  part  of  the  normal  procedures  in 
analyzing  potential  ATCT  sites  and  the 
current  rule  further  formalizes  these 
procedures.  The  benefit  of  this  rule  is  to 
inform  the  public  of  the  benefit-cost 
criteria  used  by  the  FAA  for  the 
allocation  of  resources  for  establishment 
of  air  traffic  control  towers  and  further 
assure  adequate  consideration  of  the 
safety  and  efficiency  effects  of  potential 
traffic  control  towers.  Since  this  action 
has  not  identifiable  cost  impact  to  the 
public  and  has  a  positive,  although 
unquantifiable  benefit,  a  detailed 
regulatory  evaluation  is  unnecessary. 

Regulatory  Flexibility  Determination 

This  rule  provides  a  guide  for  internal 
FAA  management  in  the  establishment 
and  discontinuance  of  air  traffic  control 
towers;  for  this  reason  and  for  the 
reasons  discussed  under  "Regulatory 
Evaluation  Summary"  above,  it  is 
certified  that  this  rule  will  not  have  a 
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significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Federalism  Implicatioas 

The  regulation  outlined  herein  will  not 
have  sutwtantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  regulation  does  not 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

Condunoo 

For  the  reasons  discussed  above,  the 
FAA  certifies  tiiat  this  rule  will  not  have 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities,  and  a  regulatory 
flexibility  analysis  is  not  required.  In 
addition,  and  for  the  same  reasons,  the 
proposal  is  not  major  under  Executive 
Order  12291  and  is  not  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034;  February  28, 1979).  Since 
the  ride  will  impose  no  additional 
administrative  cost  on  the  FAA,  the 
estimated  benefits  are  expected  to 
exceed  the  estimated  costs  of 
implementation. 

List  of  Subjects  in  14  CFR  Part  170 

Air  traffic  control. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  is  adding  part  170  to  chapter  I  of 
the  Code  of  Federal  Regulations  to  read 
as  follows; 

PART  170-ESTABUSHMENT  AND 
DISCOtmNUANCE  CRrfERIA  FOR  AIR 
TRAFFIC  CONTROL  SERVICES  AND 
NAVIGATIONAL  FACILITIES 

Subpart  A— General 


Sec. 
170.1 

170.3 


Scope. 

Dermiti6ns. 


Subpart  B— Airport  Traffic  Control  Tower 

170.11    Scope. 

170.13    Airport  Traffic  Control  Tower 

(ATCT)  Establishment  Criteria. 

170.15    ATCT  Discontinuance  Criteria. 

Authority:  49.U.S.C.  1343, 1346,  1348, 

1354(a),  1355, 1401, 12421, 1422  through  1430, 

1472(c).  1502,  and  1522;  49  U.S.C.  106(g). 

Subpart  A— General 

§  170.1    Scope. 

This  subpart  sets  forth  establishment 
and  discontinuance  cr.    ria  for 


navigation  aids  operated  and 
maintained  by  the  United  States. 

S170J    DrtmWooa. 

For  purposes  of  this  subpart — 

Air  navigation  facility  (N  AV  AID) 
means  any  facility  used,  available  for 
use,  or  designated  for  use  in  the  aid  of 
air  navigation.  Included  are  landing 
areas;  lights;  signaling,  radio  direction- 
finding,  or  radio  or  other  electronic 
communication;  and  any  other  structure 
or  mechanism  having  a  similar  purpose 
of  guiding  or  controlling  flight  or  the 
landing  or  takeoff  of  aircraft. 

Air  traffic  clearance  means  an 
authorization  by  air  traffic  control  for  an 
aircraft  to  proceed  under  specified 
trafflc  conditions  within  controlled 
airspace  for  the  purpose  of  preventing 
collision  between  known  aircraft. 

Air  traffic  control  (ATC)  means  a 
service  that  promotes  the  safe,  orderiy, 
and  expeditious  flow  of  air  traffic, 
including  airport  approach,  departure, 
and  en  route  air  traffic  control. 

Air  traffic  controller  means  a  person 
authorized  to  provide  air  traffic  service, 
specifically  en  route  and  terminal 
control  personnel. 

Aircraft  (^rations  means  the 
airborne  movement  of  aircraft  in 
controlled  or  noncontroUed  airport 
terminal  areas,  and  counts  at  en  route 
fixes  or  other  points  where  counts  can 
be  made.  There  are  two  types  of 
operations;  local  and  itinerant. 

(1)  Local  operations  mean  operations 
performed  by  aircraft  which: 

(i)  Operate  in  the  local  traffic  pattera 
or  «vithin  sight  of  the  airport 

(ii)  Are  known  to  be  departing  for,  or 
arriving  from  flight  in  local  practice 
areas  located  within  a  20-mile  radius  of 
the  airport  or 

(iii)  Execute  simulated  instrument 
approaches  or  low  passes  at  the  airport. 

(2)  Itinerant  operations  mean  all 
aircraft  operations  other  than  local 
operations. 

Airport  traffic  control  tower  means  a 
terminal  facility,  which  through  the  use 
of  air/ground  communications,  visual 
signaling,  and  other  devices,  provides 
ATC  services  to  airborne  aircraft 
operating  in  the  vicinity  of  an  airport 
and  to  aircraft  operating  on  the  airport 
area. 

Alternate  airport  means  an  airport, 
specified  on  a  flight  plan,  to  which  a 
flight  may  proceed  when  a  landing  at  the 
point  of  first  intended  landing  becomes 
inadvisable. 

Approach  means  the  flightpath 
estabhshed  by  the  FAA  to  be  used  by 
aircraft  landing  on  a  runway. 

Approach  control  facility  means  a 
terminal  air  traffic  control  facility 
providing  approach  control  service. 

Arrival  means  any  aircraft  arriving  at 
an  airport 


Benefit-cost  ratio  means  the  quotient 
of  the  discounted  life  cycle  benefits  of 
an  air  traffic  control  service  or 
navigation  aid  facility  (i.e..  ATCT) 
divided  by  the  discounted  life  cycle 
costs. 

Ceiling  means  the  vertical  distance 
between  the  ground  or  water  and  the 
lowest  layer  of  clouds  or  obscuring 
phenomena  that  is  reported  as  "brcAcn." 
"overcast."  or  "obstruction  " 

Control  Tower— Sez  Airport  Traffic 
Control  Tower. 

Criteria  means  the  standards  used  by 
the  FAA  for  the  determination  of 
establishment  or  discontinuance  of  a 
service  or  facility  at  an  airport. 

Departure  means  any  aircraft  taking 
off  from  an  airport. 

Discontinuance  means  the 
withdrawal  of  a  service  and/or  facility 
from  an  airport. 

Establishment  means  the  provision  of 
a  service  or  facility  at  a  candidate 
airport. 

Instrument  approach  means  a  series 
of  predetermined  maneuvers  for  the 
orderiy  transfer  of  an  aircraft  under 
instrument  flight  conditions  from  the 
beginning  of  the  initial  approach  to  a 
landing,  or  to  a  point  from  which  a 
landing  may  be  made  visually.  It  is 
prescribed  and  approved  for  a  specific 
airport  by  competent  authority. 

Instrument Pight  rules  (IFR)  means 
rules  governing  the  procedures  for 
conducting  flight  under  instrument 
meteorological  conditions  (IMC) 
instrument  flight 

Instrument  landing  system  [US) 
means  an  instrument  landing  system 
whereby  the  pilot  guides  his  approach  to 
a  runway  solely  by  reference  to 
instruments  in  the  cockpit  In  some 
instances,  the  signals  received  fi-om  the 
groimd  can  be  fed  into  the  automatic 
pilot  for  automatically  controlled 
approaches. 

Instrument  meteorological  conditions 
(IMC)  means  weather  conditions  below 
the  minimums  prescribed  for  flight  under 
Visual  Flight  Rules  (VTR). 

Instrument  operation  means  an 
aircraft  operation  in  accordance  with  an 
IFT  flight  plan  or  an  operation  where 
IFR  separation  between  aircraft  is 
provided  by  a  terminal  control  facility  or 
air  route  traffic  control  center  (ARTCC). 
Life  cycle  benefits  means  the  value  of 
services  provided  to  aviation  users  over 
the  life  span  of  a  facility  or  service. 

Life  cycle  costs  means  the  value  of 
research  and  development  costs, 
investment  costs,  operation  costs, 
maintenance  costs,  and  termination 
costs  over  the  life  span  of  a  facility  or 
service. 

LOFL\M-C  means  an  electronic 
navigational  system  by  which 
hyperbolic  lines  of  position  are 
determined  by  measuring  differences  in 
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time  of  reception  of  synchronized  pulse 
signals  from  two  fixed  transmitters. 

Maintenance  costs  means  the  costs 
incurred  in  servicing  and  maintaining  a 
facility  after  establishment. 

Mean  sea  level  (MSL)  means  the  base 
commonly  used  in  measuring  altitudes. 

Microwave  landing  system  (MLS) 
means  a  landing  system  which  enables 
equipped  aircraft  to  make  curved  and 
closely  spaced  approaches  to  properly 
instrumented  airports, 

Xoncommercial  traffic  means  all 
aircraft  operations  that  are  conducted 
free  of  compensation, 

Nonpreasion  approach  procedure 
means  an  FAA  standard  for 
approaching  an  IFR  runway  where  no 
electronic  glide  slope  is  available, 

Sonscheduled  commercial  service 
means  the  carriage  by  aircraft  in  air 
commerce  of  persons  or  property  for 
compensation  or  hire  that  are  not 
operated  in  regularly  scheduled  service 
such  as  charter  flights. 

Present  value  (PV)  means  the  value  of 
a  stream  of  future  benefits  or  costs  that 
are  discounted  to  the  present, 

PVB  or  BPV  means  the  discounted 
value  of  life  cycle  benefits, 

PVC  or  CPV  means  the  discounted 
value  of  life  cycle  benefits, 

PVCM  or  CMPV  means  the 
discounted  value  of  operations  and 
maintenance  costs  less  termination 
costs  over  a  facility's  remaining  life 
cycle. 

Runway  means  a  defined  rectangular 
area  on  a  land  airport  prepared  for  the 
landing  and  takeoff  of  aircraft  along  its 
length. 

Runway  visual  range  means  an 
instrumentally  derived  value  based  on 
standard  calibrations  that  represent  the 
horizontal  distance  a  pilot  will  see  down 
the  runway  from  the  approach  end. 

Scheduled  commercial  ser,-ice  means 
the  carriage  by  aircraft  in  air  commerce 
under  Parts  121,  127,  and  135  of  persons 
or  property  for  compensation  or  hire 
based  on  published  flight  schedules. 

Separation  means  the  spacing  of 
aircraft  in  flight  and  while  landing  and 
taking  off  to  achieve  their  safe  and 
orderly  movement. 


Takeoff  clearance  means 
authorization  by  an  airport  traffic 
control  lower  for  an  aircraft  to  take  off. 

Tower  cab  means  an  ATC  facility 
located  at  an  airport.  Controllers  at 
these  facilities  direct  ground  traffic, 
takeoffs.  and  landings. 

Traffic  advisories  means  advisories 
issued  to  alert  pilots  to  other  known  or 
observed  air  traffic  which  may  be  in 
such  proximity  to  the  position  or 
intended  route  of  flight  of  their  aircraft 
to  warrant  attention. 

Traffic  pattern  means  the  firjw  of 
aircraft  operating  on  and  m  the  vicinity 
of  an  airport  during  specified  wind 
conditions  as  established  by  appropriate 
authority. 

VFR  traffic  means  aircraft  operated 
solely  in  accordance  with  Visual  Flight 
Rules. 

Visual  flight  rules  (VP'R)  means  rules 
that  govern  the  procedures  for 
conducting  flight  under  visual 
conditions.  The  term  "VFR"  is  also  used 
in  the  United  States  to  indicate  weather 
conditions  that  are  equal  to  or  greater 
than  minimum  VF'R  requirements.  In 
addition,  "VFR"  is  used  by  pilots  and 
controllers  to  inciirate  the  t\pe  of  flight 
plan. 

Visual  meteorological  conditions 
(VMC)  means  meteorological  conditions 
expressed  in  terms  of  visibility,  distance 
from  clouds,  and  ceiling  equal  to  or 
better  than  spe<ified  minima. 

Subpart  B— Airport  Traffic  Control 
Towers 

§170.11     Scope. 

This  subpart  sets  forth  establishment 
and  discontinuance  criteria  for  Airport 

Traffic  Control  Towers, 

§  170.13    Airport  Traffic  Control  Tower 
(ATCT)  Establishment  Criteria. 

(aj  The  following  criteria  along  with 
general  facility  establishment  standards 
must  be  met  before  an  airport  can 
qualify  for  an  ATCT: 

(1)  The  airport,  whether  publicly  or 
privately  owned,  must  be  open  to  and 
available  for  use  by  the  public  as 
defined  in  the  Airport  and  Airway 
Improvement  Act  of  1982; 


(2)  The  airport  must  be  recognized  by 
and  contained  within  the  National  Plan 
of  Integrated  Airport  Systems: 

(3)  The  airport  owners/authorities 
must  have  entered  into  appropriate 
assurances  and  covenants  to  guarantee 
that  the  airport  will  continue  in 
operation  for  a  long  enough  period  to 
permit  the  amortization  of  the  ATCT 
investment; 

(4)  The  FAA  must  be  furnished 
appropriate  land  without  cost  for 
construction  of  the  ATCT;  and 

(5)  The  airport  must  meet  the  benefit- 
cost  ratio  criteria  specified  herein 
utilizing  three  consecutive  FAA  annual 
counts  and  projections  of  future  traffic 
during  the  expected  life  of  the  tower 
facility,  (An  FAA  annual  count  is  a 
fiscal  year  or  a  calendar  year  activity 
summary.  Where  actual  traffic  counts 
are  unavailable  or  not  recorded, 
adequately  documented  FAA  estimates 
of  the  scheduled  and  nonscheduled 
activity  may  be  used,) 

(b)  An  airport  meets  the  establishment 
criteria  when  it  satisfies  paragraphs 
(a)(1)  through  (a)(5)  of  this  section  and 
its  benefit-cost  ratio  equals  or  exceeds 
one.  As  defined  in  §  170.3  of  this  part, 
the  benefit-cost  ratio  is  the  ratio  of  the 
present  value  of  the  ATCT  life  cycle 
benefits  (BPV)  to  the  present  value  of 
ATCT  life  cycle  costs  (CPV). 

BPV/CPV>1,0 

(c)  The  satisfaction  of  all  the  criteria 
listed  in  this  section  does  not  guarantee 
that  the  airport  will  receive  an  ATCT. 

§  170.15    ATCT  Discontinua^  Criteria. 

An  ATCT  will  be  subject  to 
discontinuance  when  the  continued 
operation  and  maintenance  costs  less 
termination  costs  (CMPV)  of  the  ATCT 
exceed  the  present  vah'e  of  its 
remaining  life-cycle  benefits  (BPV): 

BPV/CMPV<1.0 

Issued  in  Washington.  DC  on  December  26, 
1990. 
)ames  B.  Busey, 

Administrator. 

(PR  Doc  91-29  Filed  1-2-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  land  23 

(Docket  No.  25*1 1;  Amdt.  Nos.  1-37  and  23- 
42] 

RIN  2120-AC15 

Small  Airplane  Airwortiiiness  Review 
Program  Amendment  No.  2 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  upgrades  the 
airworthiness  standards  for  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  This  amendment 
provides  airworthiness  standards  for 
advancements  in  technology  being 
incorporated  in  current  designs,  permits 
type  certification  of  spin  resistant 
airplanes,  and  reduces  the  regulatory 
burden  in  showing  compliance  with 
some  of  the  requirements  for  the  design 
and  type  certification  of  small  airplanes. 
These  new  and  amended  airworthiness 
standards  also  result  in  the  need  for 
new  definitions.  As  a  result,  new 
definitions  are  added. 
DATES:  February  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  E.  Dvorak,  Standards  Office 
(ACE-110).  Aircraft  Certification 
Division,  Central  Region,  Federal 
Aviation  Administration,  room  1544,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106:  Telephone  (816)  426-5688. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  amendment  is  based  on  Notice  of 
Proposed  Rulemaking  (NPRM),  Notice 
No.  89-5,  (54  FR  9276,  March  6, 1989).  All 
comments  received  in  response  to 
Notice  No.  89-5  have  been  addressed  in 
the  adoption  of  this  amendment. 

Related  Activity 

The  FAA  announced  the  Small 
Airplane  Airworthiness  Review  Program 
on  January  31. 1983  (48  FR  4290),  and 
mvited  all  interested  persons  to  submit 
proposals  for  consideration.  The  goal  of 
the  review  program  was  to  provide  an 
opportunity  for  the  public  to  participate 
in  improving,  updating  and  developing 
the  airworthiness  standards  applicable 
to  small  airplanes,  as  set  forth  in  part  23 
of  the  Federal  Aviation  Regulations 
(FAR).  Where  applicable,  the  review 
program  was  extended  to  the  new 
commuter  category  requirements 
because  the  commuter  category 
incorporated  existing  small  airplane 
requirements  as  set  forth  in  amendment 
23-34  (52  FR  1806.  January  15, 1987). 
Approximately  560  proposals  were 


received  in  response  to  the  request  for 
proposals. 

Following  receipt  of  the  proposals,  the 
FAA  published  Notice  No,  CE-84-1  (49 
FR  30053,  July  25. 1984),  containing  the 
availability  of  agenda,  compilation  of 
proposals,  and  announcement  of  the 
Small  Airworthiness  Review  Program 
conference.  That  conference  was  held 
on  October  22-26, 1984,  in  St.  Louis. 
Missouri.  A  copy  of  the  transcript  of  all 
discussions  held  during  the  conference 
is  filed  in  FAA  Regulatory  Docket  23494. 

After  reviewing  the  proposals  and  the 
public  comments  received  at  the 
conference,  the  FAA's  first  related 
rulemaking  action  concentrated  on 
updating  safety  standards  related  to 
cabin  safety  and  improved 
crashworlhiness.  On  August  15. 1988  (53 
FR  30802),  in  amendment  23-36,  the  FAA 
upgraded  the  standards  for  cabin  safety 
and  occupant  protection  during 
emergency  landing  conditions,  which 
included  dynamic  testing  requirements 
for  the  seat/restraint  systems  of  small 
airplanes. 

After  further  review  of  the  conference 
proposals  and  the  comments  received  at 
the  conference,  the  FAA  concluded  that 
Small  Airplane  Airworthiness  Review 
Program  Notices  No.  2  and  5  were  next 
in  priority.  These  two  notices  were 
published  on  the  same  date.  March  6, 
1989,  as  Notice  No.  89-5  (54  FR  9276) 
and  Notice  No.  89-6  (54  FR  9338).  Action 
on  Notice  No.  89-8  will  be  accomplished 
in  a  separate  final  rulemaking  document. 
This  final  rulemaking  action,  resulting 
from  Notice  No.  89-5,  considers  all 
comments  received  on  that  notice. 

Discussion  of  Comments 

General 

Interested  persons  were  invited  to 
participate  in  the  development  of  these 
final  rules  by  submitting  written  data, 
views,  or  arguments  to  the  regulatory 
docket.  Seven  commenters  responded  to 
Notice  No.  89-5.  Substantive  changes 
and  editorial  changes  have  been  made 
to  the  proposed  rules  based  on  relevant 
comments  received  and  on  further 
review  by  the  FAA.  Two  of  these 
commenters  strongly  support  the 
adoption  of  these  proposals  and 
commend  the  FAA  for  this  needed 
upgrading  of  the  regulations. 

One  commenter  believes  that  the 
ongoing  rulemaking  actions  have 
resulted  in  a  continuing  increase  in  the 
cost  and  complexity  of  certification 
requirements  for  general  aviation 
airplanes.  This  commenter  cites,  as  an 
example  of  this  increased  cost,  the 
"dynamic  testing  of  an  airplane  to  prove 
it  will  meet  the  new  certification 
requirements,"  and  states  that  "For  a 


small  airplane,  this  test  would  mean  the 
destruction  of  a  minimum  of  3  to  9 
fuselages  costing  a  total  of  from  one  to 
two  million  dollars."  consequently,  this 
commenter  expresses  support  for  the 
primary  category  rulemaking  (54  FR 
9738,  March  7. 1989)  and  urges 
expeditious  adoption  of  that  rulemaking 
action. 

Proposals  in  this  rulemaking  action 
respond  to  changes  in  design  technology 
that  were  not  envisioned  in  the  current 
airworthiness  standards  and  provide  an 
acceptable  level  of  safety  for  that  new 
technology.  Any  additional  airplane 
costs  that  may  occur  from  these 
proposed  new  requirements  are  the 
result  of  an  airplane  manufacturer's 
selection  of  the  technology  for  a  new 
airplane  design.  In  regard  to  the 
commenter's  example  of  dynamic 
testing  requirements  that  would  require 
the  destruction  of  several  fuselages,  the 
FAA  has  not  been  able  to  identify 
dynamic  requirements  that  would 
require  the  destruction  of  a  single 
fuselage.  The  FAA  believes  that  this 
comment  refers  to  the  recently  adopted 
dynamic  seat  testing  requirements  of 
amendment  23-36.  The  new  seat  design 
and  dynamic  testing  needed  to  establish 
compliance  may  exceed  the  cost  of  the 
seat  design  and  static  lest  needed  to 
show  compliance  with  olde'- 
requirements;  however,  the  net  benefits 
to  be  realized  from  the  reduction  in 
occupant  fatalities  and  injuries  are 
expected  to  exceed  the  increase  in  cost. 
Finally,  this  commenter's 
recommendation  on  the  expeditious 
adoption  of  the  proposed  primary 
category  aircraft  rule  is  being  addressed 
in  a  separate  rulemaking  action. 

Discussion  of  Comments  to  Specific 
Sections  of  Part  23 

The  following  comments  and 
discussions  are  keyed  to  like-numbered 
proposals  in  Notice  No.  89-5  with  the 
exception  of  proposal  27-1  that  was 
inadvertently  omitted  from  the  notice. 
Comments  of  an  editorial  nature  arc  not 
included  in  the  discussion. 

Proposals  1.  3.  These  proposals 
contain  the  authority  citations  for  parts 
1  and  23.  No  comments  were  received 
on  these  proposals. 

Proposal  2.  This  proposal  would  adopt 
generally  accepted  terminology  into  part 
1,  "Definitions  and  Abbreviations,"  to 
define  airplane  components  and 
configurations  that  have  come  into  use 
with  new  airplane  designs  and 
advanced  technology.  No  substantive 
comments  were  received  on  this 
proposal  and  it  is  adopted  as  proposed. 

Proposal  4.  This  proposal,  which  is 
applicable  to  normal,  utility,  and 
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acrobatic  category  airplanes,  would 
establish  a  climb  gradient  in  §  23.67  as 
the  performance  requirement  for  the 
one-engine-inoperative  flight  condition 
in  place  of  the  current  rate  of  «limb 
requirement.  It  is  based  upon  the 
airplane's  landing  configuration  stalling 
speed  and  would  consolidate  the 
airplane  configuration  requirements  for 
determining  climb  gradients  into  one 
paragraph  rather  than  three  paragraphs, 
as  currently  stated. 

One  commenter  states  that  presenting 
climb  requirements  as  a  climb  gradient, 
instead  of  the  rate  of  cUmb,  is  a  step 
forward  and  that  the  climb  gradient 
could  be  used  directly  to  determine 
takeoff  obstacle  clearance  performance. 
However,  the  commenter  is  concerned 
that  all  airplanes  with  a  Vgi  of  61  knots 
or  less,  and  6.000  pounds  or  less 
maximum  weight,  were  excluded 
because  of  the  retention  of  the  words 
"rate  of  climb."  The  FAA  agrees  that  the 
change  would  be  consistent  with  the 
other  climb  requirements.  Therefore,  the 
word  "rate"  in  S  23.67(b)(2)  has  been 
replaced  with  the  word  "gradient". 

The  same  commenter  states  that,  in 
§  23.67  (b)(1).  (c)(2)(i),  and  {c)(2)(ii),  the 
gradient  should  be  expressed  as  a  ratio 
of  1:67  instead  of  1.5  percent  (or  1:133 
instead  of  .75  percent)  for  consistency 
with  the  other  part  23  climb 
requirements.  The  FAA  agrees  with 
maintaining  consistency,  where 
possible,  but  the  current  expression  of 
climb  gradient  for  commuter  category 
airplanes  is  expressed  as  a  percentage, 
i.e.,  1.2  percent  rather  than  a  ratio  of 
1:83.  Therefore,  the  FAA  is  adopting  this 
requirement  as  proposed  to  be 
consistent  with  commuter  category 
airplane  requirements.  At  some  future 
date,  a  revision  may  be  considered  to 
change  the  ratios  in  §§  23.65(a)  and 
23.77(a)  to  percentages. 

One  commenter  states  that,  although 
there  is  explanatory  language  to  the 
contrary,  the  one-engine-inoperative 
minimum  climb  requirements  are  being 
raised  and  no  justification  is  given  for 
this  increase.  Another  commenter  states 
that  the  change  in  minimum  climb 
requirements  for  one-engine-inoperative 
reciprocating  engine  powered  airplanes 
of  more  than  6,000  pounds  is  without 
foundation.  This  commenter  refers  to  the 
NPRM  discussion  of  one-engine- 
inoperative  accidents  and  states  that  the 
FAA  makes  no  correlation  between  the 
accidents  and  one-engine-inoperative 
performance.  The  commenter  concludes 
that  the  regulatory  increase  is  arbitrary. 

While  a  perfect  correlation  between 
accidents  and  one-engine-inoperative 
performance  does  not  exist,  the  FAA 
has  determined  that  sufficient 
correlation  exists  to  justify  an  increase 


in  the  minimum  performance 
requirements  of  §  23.67.  However,  the 
increase  is  not  significant  when 
compared  to  the  actual  performance 
achieved  by  current  type  certificated 
designs.  The  proposal  also  would 
establish  a  uniform  minimum 
performance  standard  for  one-engine- 
inoperative  climb  for  all  multiengine 
airplanes  with  maximum  weights  of 
6.000  pounds  or  more,  or  stall  speeds  in 
excess  of  61  knots.  This  performance 
standard  is  unrelated  to  the  landing 
configuration  stall  speed  and  requires  a 
minimum  climb  gradient.  Accordingly, 
the  proposed  gradients  are  adopted  as 
proposed. 

Contrary  to  one  commenter's 
statement  that  the  proposal  would 
unnecessarily  limit  the  payload 
capability  of  aircraft  with  stall  speeds  of 
61  knots  or  less,  the  climb  performance 
requirements  for  airplanes  with  a  stall 
speed  of  less  than  61  knots  are  not  being 
changed  by  this  proposal.  This  proposed 
regulation  would  change  only  the  climb 
performance  measurement  from  rate  of 
climb  to  climb  gradient. 

One  commenter  does  not  believe  that 
the  phrase  proposed  in  $  23.67(a)  "* 
at  each  weight  established  as  an 

operational  Hmit should  apply  to 

the  one-engine-inoperative  climb 
performance  of  reciprocating 
multiengine  airplanes.  The  FAA  agrees 
with  the  commenter  and  \  23.67(a)  is 
changed  accordingly  by  removing  this 
phrase.  However,  the  weight,  altitude, 
and  temperature  requirements  for 
turbine-powered  airplanes  are  retained 
in  S  23.67(c)(1). 

In  the  NPRM.  the  minimum  speed 
requirement  to  maintain  the  steady 
climb  gradient  performance  requirement 
was  inadvertently  omitted  from  the 
proposal.  The  last  sentence  of  the 
explanation  for  this  proposal  in  the 
NPRM  demonstrates  that  the  FAA's 
intent  was  to  require  compliance  with 
the  climb  gradients  of  S  23.67  at  a  speed 
not  less  than  1.2  Vgi.  No  comments  were 
received  concerning  this  omission. 
Consequently.  S  23.67  (b)(1).  (b)(2). 
(c)(2)(i),  (c)(2)(ii)  has  been  changed  to 
add  the  phrase  "at  a  speed  not  less  than 

1-2  Vs,. 

After  further  examination  of  this 
rulemaking  action,  it  was  noted  that  the 
references  to  \  23.67  in  S  23.1047  were 
not  addressed  in  the  NPRM.  With  the 
changes  to  §  23.67.  conforming  revisions 
must  also  be  made  to  §  23.1047  (d), 
(d)(1),  (d)(5),  and  (e).  This  proposal  is 
adopted  with  the  aforementioned 
changes. 

Proposal  5.  This  proposal  would 
revise  §  23.75  and  require  that  landing 
distances  be  determined  for  all 
airplanes  by  using  a  steady  approach  at 


a  gradient  of  descent  of  5.2  percent.  It 
also  would  require  that  landing 
distances  for  airplanes  with  short  field 
landing  features  be  determined  at  the 
maximum  steady  approach  gradient 
selected  by  the  applicant  as  an 
operating  limitation.  It  would  require 
that  if  any  device  used  in  determining 
the  landing  distance  is  dependent  on  the 
operation  of  any  individual  engine,  the 
distance  with  that  engine  inoperative 
must  be  determined.  If  the  use  of  other 
compensating  means  would  result  in  a 
landing  distance  not  more  than  that  with 
all  engines  operating,  then  the  all  engine 
operating  distance  may  be  used.  The 
landing  should  not  require  more  than 
average  piloting  skills  under  the 
operating  conditions  expected  in 
service. 

One  commenter  states  that  it  is 
impractical  to  eliminate  idle  power 
approaches  for  light,  single-engine 
aircraft.  The  commenter  maintains  that, 
although  acceptable  for  heavier  single- 
engine  airplanes  and  for  most  twin- 
engine  airplanes,  use  of  a  steady, 
closed-throttle  glide  should  continue  to 
be  permitted  as  a  landing  procedure  for 
light,  single-engine  airplanes.  The  FAA 
agrees  that  idle  power  approaches 
should  not  be  eliminated  as  an 
additional  alternate  approach  condition 
if  landing  distance  data  is  provided 
using  a  5.2  percent  gradient  approach. 
This  method  will  provide  landing 
distance  data  for  the  normal  approach 
and  landing  environment  from  a 
standard  instrument  landing  system  in 
which  all  airplanes  may  be  required  to 
operate.  Section  23.75(aK2)  has  been 
changed  to  clarify  that  the  landing 
distance  data,  at  other  than  a  5.2  percent 
gradient,  is  optional  data  in  addition  to 
the  5.2  percent  gradient  data.  Section 
23.75(a)(2)  permits  idle  power 
approaches  for  all  airplanes,  including 
those  with  short  field  landing  features, 
such  as  light,  single-engine  airplanes. 

Two  commenters  state  that,  as 
proposed  in  the  notice,  S  23.75(a)(2)  is 
not  clear  in  which  would  be  considered 
short  field  landing  features.  One  of  these 
commenters  further  states  that 
additional  clarification  is  needed  on 
how  a  maximum  steady  approach 
gradient  can  be  a  defined  operating 
limitation  in  a  basic  airplane.  In 
consideration  of  these  comments,  and 
after  further  consideration  of  the 
explanation  material  in  the  NPRM,  the 
words  "short  field  landing  features" 
have  been  removed  from  S  23.75(a)(2).  In 
addition  to  approaches  using  the  5.2 
percent  gradient  landing  data,  this 
section  permits  approaches  at  a  gradient 
steeper  than  5.2  percent,  regardless  of 
the  airplane's  landing  features.  The 
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applicant  muit  demonstrate  that  these 
steeper  approaches  are  safe  and  can  be 
executed  by  pilots  of  average  skill.  A 
change  to  §  23.75(a)(2)  has  been  made  in 
response  to  the  comment  about  defining 
an  operating  limitation.  Any  operating 
limitations  that  are  required  for  the 
approach  should  be  displayed  to  the 
pilot  through  the  use  of  the  cockpit 
instruments.  When  the  approach 
gradient  in  steeper  than  5.2  percent,  a 
maximum  rate  of  descent  gradient  must 
be  used  to  provide  an  acceptable 
limitation,  provided  that  an  appropriate 
indication  is  available  to  the  pilot. 

One  commenter  is  concerned  about 
the  increasing  conservatism  for 
determining  landing  distances, 
especially  in  regard  to  atmospheric 
conditions.  The  commenter  states  that 
an  FAA  advisory  circular  recommends 
procedures  to  be  used  for  generation  of 
landing  performance  data  based  on  the 
most  conservative  atmospheric 
conditions;  the  commenter  believes  that 
these  procedures  are  incorrect.  Proposed 
S  23.75(b)  states  that  "the  landing  may 
not  require  more  than  average  piloting 
skill  or  conditions."  The  FAA  agrees 
that  the  proposed  change  to  §  23.75(b), 
as  stated  in  the  NPRM,  needs 
clarification.  Accordingly.  §  23.75(b)  has 
been  changed  to  "the  landing  may  not 
require  more  than  average  piloting  skill 
when  landing  during  the  atmospheric 
conditions  expected  to  be  encountered 
in  service,  including  crosswinds  and 
turbulence." 

Proposed  5  23.75(h)  has  been  adopted 
us  S  23.75(g)  and  the  present  §  23.75(g), 
which  contains  additional  requirements 
for  commuter  category  airplanes,  has 
been  redesignated  as  §  23.75(h).  This 
proposal  is  adopted  with  the 
aforementioned  changes. 

Proposal  6.  The  proposal  would 
amend  §  23.161  by  establishing 
r  rworlhiness  standards  for  those 
airplanes  for  which  a  maximum 
operating  limit  speed,  Vmq,  has  been 
established  in  accordance  with 
§  23.1505(c).  In  addition,  the  proposal 
addresses  additional  flight  conditions 
for  which,  as  a  minimum  requirement, 
the  airplanes  need  to  be  trimmed. 

Concerning  proposed  §  23.161(c)(2)(ii), 
one  commenter  states  that  the  current 
rule,  which  partially  ties  approach  trim 
to  the  landing  performance  requirements 
of  §  23.75,  is  preferred  for  safety 
reasons.  The  FAA  agrees  with  the 
commenter  that  the  current  rule 
provides  an  approach  trim  requirement, 
which  accounts  for  the  landing  flap 
setting(s)  and  speeds.  After  further 
consideration  of  the  proposed  change, 
the  FAA  recognizes  that  the  proposed 
rule  would  not  provide  an  approach  trim 
requirement  that  is  appropriate  for  those 


applicants  who  may  wish  to 
demonstrate  landing  distance  at  speeds 
greater  than  1.3  Vj©-  Therefore,  the 
proposed  change  to  {  23.161(c)(2)(ii)  is 
withdrawn  and  the  current  rule  is 
retained. 

Concerning  proposed  S  23.161(c)(3)(i). 
one  commenter  states  that  Vh  is  not  a 
typical  "sustained  cruise  speed"  for  non- 
turbine-powered  airplanes.  The 
commenter  recommends  that  .9Vh  be 
used  (rather  than  Vh).  as  m  proposed 
S  23.181(b)(1).  The  FAA  agrees  that  the 
maximum  speed  in  level  flight  at 
maximum  continuous  power  (Vh)  is  not 
a  typical  sustained  cruise  speed  for 
reciprocating  engine  powered  airplanes. 
However,  after  review  of  discussions 
conducted  at  the  Small  Airplane 
Airworthiness  Review  ConJference,  the 
FAA  has  determined  that  Vh  can  be  a 
sustained  cruise  condition.  Retention  of 
the  change  to  i  23.161(c)(3)(i)  is 
essential,  and  this  portion  of  the 
proposal  is  adopted  without  change. 

One  commenter  states  that  one 
problem  with  the  proposed  change  to 
S  23.161(d)  is  the  requirement  that  the 
trim  speed  be  "the  speed  used  in 
complying  with  (  23.67."  The  commenter 
states  that,  before  amendment  23-34, 
§  23.67  covered  only  the  gear-up.  flaps- 
up  claim  condition,  and  the  speeds  used 
in  complying  were  close  to  the  speed 
range  called  out  in  §  23.161.  Amendment 
23-34  added  the  commuter  category  one- 
engine-operative  climb  requirements  to 
§  23.67,  including  the  second  segment 
climb  requirements  involving  a  flight 
condition  at  a  speed  of  1.2  Vgi,  gear  up, 
with  takeoff  flaps  extended.  This 
proposal,  in  conjunction  with  revised 
§  23.67.  would  cause  the  3-axis  trim 
requirement  to  be  applied  in  a  manner 
identical  to  the  commuter  category 
second  segment  climb  condition.  The 
proposed  requirement  for  3-axis 
trimmability  at  the  second  segment 
climb  conditi""  would  be  very  difficult 
to  achieve  and  is  not  a  reasonable 
requirement.  The  FAA  agrees  that  the 
proposed  revision  to  §  23.161(d)  was  not 
intended  to  address  trim  requirements 
during  the  transitory  commuter  category 
second  segment  climb  requirements.  The 
FAA  also  agrees  that  it  is  not 
reasonable  or  necessary  to  achieve  3- 
axis  trimmability  during  second  segment 
climb.  Therefore,  proposed  §  23.161(d)  is 
revised  to  incorporate  the  commuter 
category  longitudinal  and  directional 
trim  requirements  adopted  in 
amendment  23-34. 

The  same  commenter  states  that  there 
are  several  possible  climb  speeds 
associated  with  current  and  proposed 
§  23.67  for  all  categories  of  airplanes. 
The  commenter  points  out  that  current 
§  23.e7(d)  requires  that,  for  all 


multiengine  airplanes,  the  speed  for  best 
rate  of  climb  with  one-engine- 
inoperative  must  be  determined;  this 
requirement  is  common  to  all  airplane 
categories  and  is  the  logical  one-engine- 
inoperalive  trim  speed  to  use.  It  is  the 
same  speed  as  Vy  in  current  §  23.161(d) 
and  it  provides  some  speed  margin, 
which  makes  compliance  somewhat 
easier.  The  commenter,  therefore, 
recommends  that  the  longitudinal  and 
directional  trim  speed  range  be  from  Vy 
to  1.4  Vsi  with  the  critical  engine 
inoperative  and,  if  applicable,  its 
propeller  in  the  minimum  drag  position. 
The  FAA  does  not  agree  with  the 
commenter  concerning  normal,  utility, 
and  acrobatic  category  airplanes.  As 
stated  in  the  NPRM,  testing  at  a  trim 
speed  more  closely  related  to 
operational  climb  speeds  is  desirable. 
Accordingly,  §  23.161(d)  is  adopted  as 
proposed,  except  to  specify  its 
applicability  only  to  normal,  utility,  and 
acrobatic  category  airplanes. 
Additionally,  a  review  of  the  transcript 
of  the  Small  Airplane  Airworthiness 
Review  Conference  verifies  that  the 
FAA's  intent  with  respect  to  the  position 
of  the  inoperative  propeller  is  that  the 
propeller  be  in  the  minimum  drag 
position.  Therefore.  §  23.161(d)  has  been 
changed  to  clarify  the  intent  that  the 
inoperative  propeller  be  in  the  minimum 
drag  position. 

This  commenter  also  states  that 
clarification  by  an  advisory  circular  is 
needed  when  the  final  rules  are 
published  with  respect  to  the  lateral  trim 
force  requirements  not  exceeding  five 
pounds.  The  commenter  states  that  this 
force  is  very  small  when  compared  to 
normal  system  friction  and  asks  if  this 
condition  is  for  maximum  lateral  fuel 
imbalance.  The  FAA  will  revise 
Advisory  Circular  23-8A.  "Flight  Test 
Guide  for  the  Certification  of  Part  23 
Airplanes,"  to  describe  an  acceptable 
means  of  compliance  with  the  lateral 
trim  force  requirements.  Concerning  the 
commenter's  question  on  lateral  fuel 
imbalance.  §  23.21(a)  would  require  that 
compliance  with  §  23.161(d)  be  shown 
with  maximum  lateral  fuel  imbalance. 
This  proposal  is  adopted  with  the 
aforementioned  changes. 

Proposal  7.  This  proposal  would 
amend  5  23.221  to  allow  certification  of 
single-engine,  normal  category  airplanes 
as  spin  resistant,  an  alternative  to  the 
current  requirement  of  being 
recoverable  from  a  one  turn  spin. 

One  commenter  states  that  spin 
treatment  proposed  in  the  notice  would 
deprive  the  flying  public  of  safety  that 
has  been  available  for  over  50  years. 
Also,  the  technology  that  led  to  the 
proposal  for  a  "spin-resistant"  class  of 
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airplanes  would  contribute  to  a  genuine 
advance  in  safety  if  applied  to 
eliminating  spins.  The  commenter 
recommends  that  \  23.221(a)  be  changed 
to  read.  "Normal  Category  airplanes 
shall  be  incapable  of  spinning."  The 
commenter's  suggested  change  would 
require  a  significant  change  in  the 
existing  technology  and  is,  therefore,  not 
being  considered  by  the  FAA  at  this 
time.  Accordingly,  the  proposal  is 
adopted  without  change. 

One  commenter  supports  proposed 
§  23.221{a)(l)(iii).  which  states  that  any 
use  of  primary  flight  or  engine  power 
controls  should  not  result  in  an 
irrecoverable  spin  situation.  However, 
this  commenter  also  advocates  special 
consideration  of  the  reversed  spin 
recovery  case,  which  is  defined  as 
applying  elevator  before  rudder.  In  the 
commenter's  experience,  this  is  a 
situation  that  Is  likely  to  be  abused  and 
one  that  merits  special  attention  by  the 
pilot.  The  subject  of  reversed  recovery 
was  discussed  in  detail  during  the  Small 
Airplane  Airworthiness  Review 
Conference.  As  concluded  in  the  NPRM. 
the  proposed  rule  concerning  misuse  of 
controls  during  spin  recovery  includes 
reversed  spin  recovery,  and  a  specific 
requirement  for  reversed  recovery  is  not 
necessary.  The  proposed  rule  on  misuse 
of  controls  is  changed  only  slightly  from 
the  existing  rule,  which  has  a  long 
history  of  satisfactory  airplane  service 
experience.  Accordingly, 
§  23.221(a)(l)(iii)  is  adopted  as 
proposed. 

Concerning  S  23.221(c)(3).  one 
commenter  states  that  this  proposal 
appears  to  require  exploration  of  power 
effects  throughout  acrobatic  spins  and 
that  previous  guidance  was  to  explore 
power  only  through  the  first  turn.  The 
commenter  believes  that  the  rule  was 
expanded  without  justification.  This 
commenter  is  correct  that  the  proposal 
requires  the  exploration  of  power  effects 
throughout  the  acrobatic  spin.  As 
discussed  at  the  Small  Airplane 
Airworthiness  Review  Conference,  the 
intent  of  the  proposal  is  to  make  it 
impossible  to  obtain  irrecoverable  spins 
with  any  use  of  flight  controls  or  engine 
power  controls.  As  noted  in  the  NPRM, 
the  inclusion  of  the  reference  to  engine 
power  controls  was  accepted  without 
comment  at  the  conference.  Following 
the  review  of  the  conference  proposals 
and  comments  offered  at  the  conference, 
the  FAA  has  determined  that  engine 
power  controls  should  be  considered 
and  this  proposal  is  adopted  as 
proposed. 

Proposal  8.  This  proposal  would 
establish  §  23.301  criteria  for 
f*  termining  loan  intensities  and 


distributions  for  airplanes  with  canard 
and  tandem  wing  configurations.  No 
comments  were  received  on  this 
proposal  and  it  is  adopted  as  proposed. 

Proposal  9.  This  proposal  would 
establish  a  new  S  23.302  to  require  that 
airplanes  with  canard  or  tandem  wing 
configurations  meet  all  requirements  of 
subpart  C  and  subpart  D  applicable  to  a 
wing.  This  proposal  is  necessary 
because  the  forward  structure  of  a 
canard  or  a  tandem  wing  configuration 
performs  both  a  control  function  and  a 
lifting  surface  function  similar  to  a  main 
wing,  and.  therefore,  it  should  meet  both 
the  wing  and  control  surface 
requirements. 

In  the  NPRM.  the  requirements  in 
§  23.302(a)  refer  only  to  subpart  C.  One 
commenter  states  there  could  be 
confusion  and  reconunends  that  subpart 
D  be  added  to  §  23.302(a);  that  is, 
subpart  D  is  implied  indirectly  through 
reference  to  subpart  C.  For  example,  a 
forward  wing  of  a  canard  configuration 
should  also  meet  the  requirements  in 
§  23.641,  subpart  D.  The  FAA  agrees 
with  the  commenter  and.  for  clarity. 
S  23.302(a)  is  revised  to  add  subpart  D 
as  a  requirement.  This  proposal  is 
adopted  with  the  aforementioned 
changes. 

Proposal  10.  this  proposal  would 
correct  an  error  in  S  23.331(a)  by 
changing  the  reference  to  {  23.331  to 
§  23.333  in  existing  paragraph  (a).  Also. 
a  new  paragraph  (c)  would  be  added  to 
§  23.331  to  ensure  that  flight  loads 
applicable  to  horizontal  surfaces  in 
canard  and  tandem  wing  configurations 
are  evaluated  during  the  type 
certification  process.  No  comments  were 
received  on  this  proposal  and  it  is 
adopted  as  proposed. 

Proposal  11.  This  proposal  would 
establish  gust  load  requirements  in 
§  23.341  that  must  be  met  by  an  airplane 
with  canard  or  tandem  wing 
configurations. 

One  commenter  provides  the 
following  analysis  in  regard  to  gust 
loads  requirements.  It  has  been  shown 
many  times,  on  a  wide  range  of 
conventional  airplanes,  that  wing  gust 
loads  can  be  accurately  or 
conservatively  estimated  from  the 
results  of  the  current  load  factor  formula 
of  §  23.341.  The  accuracy  of  this 
approximation  is  dependent  upon  well- 
proven  assumptions  concerning  the 
nature  of  the  response  of  a  conventional 
airplane  to  a  vertical  gust.  For  a  canard 
configured  airplane,  some  of  these  basic 
assumptions  are  not  valid.  In  particular, 
the  forward  wing  can  impart  a 
considerable  nose-up  pitch  to  the 
airplane  before  the  main  wing  becomes 
immersed  in  the  gust.  This  condition  is 


likely  to  nullify  the  assumption  that  the 
response  can  be  considered  to  be 
adequately  represented  only  by  the 
plunge  motion  of  the  airplane.  Also,  the 
downwash  influence  of  the  forward 
wing  on  the  main  wing  can  lead  to 
significant  redistribution  of  the 
aerodynamic  loading  across  the  wing 
span. 

The  commenter  also  points  out  that 
the  inertia  load  factor  on  the  canard 
configured  airplane  can  be 
underestimated  by  the  formula  in 
existing  S  23.341.  In  addition  to  the 
difference  in  inertia  factors,  the 
aerodynamic  loads  occur  at  different 
times  than  the  peak  inertia  factor.  This 
condition  could  result  in  substantially 
underestimating  the  net  load  on  the 
main  and  forward  wing  if  the  formula 
assumption  in  existing  S  23.341  was  that 
the  peak  aerodynamic  load  and  peak 
inertia  load  occurred  simultaneously. 
This  assumption  is  valid  only  for 
conventional  airplanes.  For  canard 
configured  airplanes,  for  both  the  main 
wing  and  the  forward  wing,  the  inertia 
relief  is  significantly  below  the  value 
that  would  be  computed  using  the  peak 
acceleration  at  the  center  of  gravity  of 
the  airplane. 

The  FAA  agrees  with  the  commenter 
and  S  23.341(a)  is  revised  to  address,  for 
a  canard  or  tandem  wing  configured 
airplane,  the  concern  that  the  relieving 
inertia  load  is  not  in  phase  with  the 
forward  wing  load  or  the  main  wing 
load.  The  words,  "to  develop  the  gust 
loading  on  each  lifting  surface,"  were 
added  to  clarify  that  the  gust  load 
analysis  must  be  performed  considering 
each  surface  separately.  This  proposal  is 
adopted  with  the  aforementioned 
changes. 

Proposal  12.  This  proposal  would 
extend  the  yawing  requirements  in 
S  23.351,  currently  limited  to  vertical  tail 
surfaces,  to  all  vertical  surfaces,  such  as 
winglets,  in  new  airplane  designs.  This 
change  is  considered  necessary  to 
provide  structural  integrity  for  all 
vertical  surfaces  equivalent  to  that 
required  for  conventional  vertical  tail 
surfaces.  No  comments  were  received 
on  this  proposal  and  it  is  adopted  as 
proposed. 

Proposal  13.  The  proposal  would 
change  the  heading  preceding  $  23.421  of 
subpart  C  because  the  present  heading 
implies  the  sections  following  it  are 
limited  to  tail  surfaces  of  conventional 
airplane  designs.  The  sections  under  this 
heading,  as  amended,  are  also 
applicable  to  airplanes  with  canard  and 
tandem  wing  configurations.  No 
comments  were  received  on  this 
proposal  and  it  is  adopted  as  proposed. 
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Proposal  14.  This  propoMl  would 
extend  the  current  horizontal  tail 
balancing  load  requirements  in  {  23.421 
for  conventional  configurations  to 
airplanes  with  canard  and  tandem  wing 
configurations  and  prohibit  the  use  of 
figure  B6  of  appendix  B  for  tail  surface 
load  distribution. 

Two  comments  were  received  on  the 
proposal  to  prohibit  the  use  of  figure  B8 
of  appendix  B.  One  of  the  commenters 
believes  that  the  appendix  B  method 
provides  inexpensive  standardization 
and  a  proven  method  of  compliance  and 
recommends  that  it  be  retained.  The 
other  commenter  agrees  with  prohibiting 
the  use  of  the  appendix  B  method  since 
the  criteria  in  appendix  B  are  applicable 
only  to  a  Hmited  range  of  hght  airplane 
configorations  and  the  technical 
capability  of  industry  is  now  such  that 
more  realistic  loads  can  be  developed. 

The  FAA  does  not  agree  that  the 
continued  use  of  appendix  B  is 
appropriate  for  averagt:  load  magnitudes 
and  load  distributions  for  control 
surfaces.  Appendix  B  was  provided 
originally  to  define  loads  information  in 
the  absence  of  a  more  rational  analysis. 
The  curves  and  distributions  shown  in 
appendix  B  represent  average 
conditions  that  were  considered 
conservative  and,  as  such,  are 
oompraaiises  baaed  on  typical  airplanes 
and  aeronautical  knowledge  available 
at  that  time.  The  information  presented 
in  appendix  B  has  been  part  of  the  small 
airplane  certification  requirements  since 
the  eariy  1830't.  Particular  curves,  for 
example  the  tail  surface  load 
distribntioa  of  figure  B6,  have  remained 
unchanged.  The  FAA  recognizes  that  the 
intent  of  appendix  B  is  to  provide 
conservative  load  information  when 
more  extensive  analysis  is  beyond  the 
technical  capability  of  the  applicant 
The  technical  capability  of  thie  industry 

as  increased  such  that  more  accurate 
and  realistic  loads  can  be  readily 
developed  for  the  specific  airplane 
design  under  consideration  without  the 
compromises  used  in  appendix  B.  In 
some  cases,  the  use  of  appendix  B  does 
not  provide  the  conservative  results 
intended.  Accordingly,  the  FAA  is 
removing  appendix  B  in  its  entirety  from 
part  23. 

Proposal  15.  This  proposal  would 
extend  the  current  maneuvering  loads 
requirements  of  {  23-423  for 
conventional  type  airplanes  to  canard 
and  tandem  wing  configurations  and 
prohibit  the  use  of  appendix  B  methods 
for  demonstrating  compliance.  Where 
the  current  requirements  refer  to  control 
deflections  snd  up  and  down  loads,  it  is 
proposed  to  refer  to  the  control 
movements  as  nose-up  and  nose-down 


pitching  of  the  airplane.  The  reasons  for 
prohibiting  the  use  of  appendix  B  are 
discussed  in  detail  in  the  explanation  for 
proposal  14. 

One  commenter  provides  the 
following  analysis  on  the  fundamental 
di^erence  of  a  canard  configured 
airplane  and  a  conventional  airplane  in 
the  response  characteristics  for  pitching 
maneuvering  loads.  With  a  conventional 
airplane,  nose-down  pitching  is 
achieved  by  producing  an  upload  on  the 
tail  surface.  This  load  tends  to  increase 
the  airplane's  normal  overall 
acceleration.  Wing  aerodynamic  loads 
can  be  reduced  to  avoid  exceeding  the 
limit  maneuvering  load  factor,  but  the 
full  maneuvering  capability  is  ensured 
up  to  the  prescribed  level  of  normal 
accelerabon.  With  a  canard  configured 
airplane,  nose-dovm  pitching  will  have  a 
negative  forward  wing  load,  which  will 
tend  to  decrease  the  airplane's  normal 
acceleration.  To  allow  the  checked 
maneuver  to  reach  the  limit  load  factor, 
the  main  wing  lift  must  be  increased. 
This  maneuver  may  lead  to  a  critical 
loading  condition  of  the  rear  wing.  An 
equivalent  level  of  safety  between  a 
canard  configured  airplane  and  a 
conventional  airplane  can  be  ensured  if 
the  main  wing  with  pitch  control  is  also 
designed  to  the  checked  pitching 
maneuver. 

The  FAA  agrees  with  the  comment 
that  the  proposal,  as  written  in  the 
NPRM.  could  be  interpreted  as  not  being 
applicable  to  the  main  wing  of  an 
airplane  with  a  canard  or  tandem  wing 
configuration.  In  the  NPRM,  the  words 
"the  main  wing  of  a  canard  or  tandem 
wing  configuration"  were  added  to  the 
first  sentence  of  S  23423. 

The  commenter  also  states  that  the 
applicability  of  \  23.423  could  be 
interpreted  to  exclude  the  supporting 
structure  of  the  horizontal  surface.  The 
FAA  agrees  with  this  comment  and  the 
words  "and  its  supporting  structure" 
have  been  added  to  the  first  sentence  of 
the  proposal.  The  balance  of  this 
proposal  addresses  the  maneuvering 
toads  on  the  forward  surface  of  a  three- 
surface  configuration  airplane,  such  as  a 
wing,  canard  configuration,  with  a 
conventional  tail.  This  three-surface 
configuration  could  have  a  canard 
surface  without  pitch  control.  This 
proposal  is  adopted  with  the 
aforementioned  changes. 

Proposal  16.  This  proposal  would 
amend  |  23.425  by  extending  the  current 
gust  load  requirements  for  the  horizontal 
tail  surface  to  airplanes  with  a  canard 
and  tandem  wing  configuration  and 
prohibit  the  use  of  appendix  B,  as 
discussed  in  detail  in  proposal  14.  No 


comments  were  received  on  thio 
proposal  and  it  is  adopted  as  proposed. 

Proposal  17.  This  proposal  would 
extend  the  current  \  23.427 
unsymmetrical  loads  requirements  for 
horizontal  tail  surfaces  of  conventional 
configurations  to  airplanes  with  canard 
and  tandem  wing  configurations.  No 
comments  were  received  on  this 
proposal  and  it  is  adopted  as  proposed. 

Proposal  18.  The  proposal  would 
remove  the  word  "tail"  from  the  heading 
preceding  {  23.441  because  the  present 
heading  impUes  that  the  sections 
following  it  are  limited  to  tail  surfaces  of 
conventional  airplane  designs.  The 
affected  sections,  as  amended,  would  be 
applicable  to  design  features  of 
airplanes  utilizing  vertical  surfaces  at 
locations  other  than  the  tail  of  the 
airplane.  No  comments  were  received 
on  this  proposal  and  it  is  adopted  as 
proposed. 

Proposal  19.  This  proposal  would 
extend  the  maneuvering  loads 
requirements  of  \  23.441,  which  are 
currently  limited  to  vertical  tail  surfaces, 
to  all  vertical  surfaces,  such  as  winglets, 
in  new  airplane  designs.  It  also  would 
prohibit  the  use  of  appendix  B.  as 
discussed  in  detail  in  proposal  14.  No 
comments  were  received  on  this 
proposal  and  it  is  adopted  as  proposed. 

Proposal  20.  This  proposal  would 
extend  the  gust  load  requirements  of 
§  23.443  for  conventional  airplanes  to 
include  the  canard  and  tandem  wing 
configuration  and  prohibit  the  use  of 
appendix  B.  as  discussed  in  detail  in 
proposal  14.  No  comments  were 
received  on  this  proposal  and  it  is 
adopted  as  proposed. 

Proposal  21.  This  proposal  would 
amend  the  outboard  fin  requirements  in 
\  23.445  to  include  all  loads  that  are 
likely  to  occur  simultaneously.  It  would 
require  that  the  rational  analysis  include 
all  loads  likely  to  be  applied  to 
horizontal  surfaces,  and  the  Ig 
unaccelerated  normal  horizontal  surface 
loads  during  the  maneuvering  conditions 
specified  in  f  23.441.  It  also  would 
extend  the  requirements  to  all  vertical 
surfaces  that  are  mounted  on  horizontal 
surfaces,  including  wings.  No  comments 
were  received  on  this  proposal  and  it  is . 
adopted  as  proposed. 

Proposal  22.  This  proposal  would 
prohibit  the  use  of  appendix  B  in 
S  23.455,  as  discussed  in  detail  in 
proposal  14.  No  comments  were 
received  on  this  proposal  and  it  is 
adopted  as  proposed. 

Proposal  23.  This  proposal  would 
extend  the  current  requirements  of 
S  23.677  for  powered  trim  system 
runaways  to  all  categories  of  pert  23 
airplanes.  No  comments  were  received 
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on  this  proposal  and  it  is  adopted  as 
proposed. 

Proposal  24.  This  proposal  would 
update  I  23.701  to  include  provisions  for 
airplanes  with  a  flap  configuration  other 
than  one  flap  on  each  wing.  Some 
airplanes  currently  being  manufactured 
have  two  flaps  on  each  side  of  the 
airplane  and  some  are  designed  with 
flaps  on  canard  and  tandem  wings.  It 
also  addresses  the  failure  of  any  single 
element  in  the  flap  control  system  and 
would  permit  an  equivalent  alternate 
means  to  the  mechanical 
interconnection  of  the  flaps  as  required 
by  the  present  rule.  No  comments  were 
received  on  this  proposal  and  it  is 
adopted  as  proposed. 

Proposal  25.  This  proposal  would 
establish  minimum  airworthiness 
standards  in  §  23.735  for  airplanes 
equipped  with  antiskid  braking  systems. 
No  comments  were  received  on  this 
proposal  and  it  is  adopted  as  proposed. 

Proposal  26.  This  proposal  would 
extend  the  current  5  23.631  requirements 
to  provide  for  hazardous  gas-free 
ventilating  air  and  for  smoke  evacuation 
to  all  categories  of  part  23  pressurized 
airplanes.  No  comments  were  received 
on  this  proposal  and  it  is  adopted  as 
proposed. 

Proposal  27.  This  proposal  would  add 
a  §  23.939  requirement  for  an  in-flight 
investigation  of  turbocharged 
reciprocating  engine  operating 
characteristics.  It  also  would  make  it 
clear  that,  for  turbine  engines,  the 
airflow  distortion  must  not  cause 
vibration  harmful  to  these  engines. 

One  commenter  questions  why  the 
proposal  for  i  23.939(b)  is  Umited  to 
turbocharged  engines.  The  commenter 
does  not  provide  a  different  proposal  for 
extending  the  apphcability  to  other 
engine  types  or  provide  any  justification 
or  recommendations  to  include  other 
types  of  engines. 

At  the  review  conference,  there  was 
no  recommendation  to  extend  this 
requirement  to  other  engine  types.  The 
existing  paragraph  5  23.939(a)  provides 
in-fiight  investigation  requirements  for 
turbine  engines.  Proposed  paragraph  (b) 
would  add  similar  requirements  for 
turbocharged  reciprocating  engines.  The 
tAA  recognizes  that  there  may  be  some 
merit  to  the  comment,  but  the 
commenter  does  not  suggest  other 
engine  types  or  offer  supporting 
justification.  The  need  to  extend  this 
requirement  to  other  engine  types  was 
not  discussed  at  the  Small  Airplane 
Airworthiness  Review  Conference. 
Adequate  justification  for  changing  the 
requirement  from  the  proposal  in  the 
NPRM  is  not  available  at  this  time.  The 
FAA  will  consider  this  comment  in 


future  rulemaking  activities  and 
§  23.9ro(b)  Is  adopted  as  proposed. 

In  addition,  based  on  further  study  by 
the  FAA.  it  was  determined  that  the 
references  in  i  2X1047(d).  (dRU  (d)(S). 
and  (e)  need  to  be  changed  to  agree  with 
the  proposed  changes  to  {  23.67. 

Proposal  28.  This  proposal  would  add 
a  new  S  23.1109  that  ensures  clean  air 
for  the  pressurized  cabins  of  airplanes 
equipped  with  pressurization  systems 
taking  bleed  air  from  turbocharger 
systems.  This  proposal  would  establish 
requirements  similar  to  those  required 
for  bleed  air  from  turbine  engines, 
currently  stated  in  §  23.1111. 

A  commenter  requests  guidance  by 
asking  two  questions  about  the 
proposed  rule:  Whether  the  operating 
procedures  for  emergencies  may  be  used 
to  meet  the  rule,  and  whether  the 
alternate  induction  air  may  still  come 
from  the  engine  compartment 
Additional  details  on  describing  the 
entire  system  design  are  required  to 
answer  these  questions.  Since  these 
questions  are  in  the  nature  of  seeking 
guidance,  these  issues  will  be  addressed 
by  a  future  policy  letter  or  advisory 
circular  after  the  rule  is  adopted.  The 
proposal  is  adopted  as  proposed. 

Proposal  29.  This  proposal  would 
revise  \  23.1163  to  require  that  any 
accessory  remotely  driven  by  an  engine 
of  normal  utihty.  and  acrobatic  category 
airplanes  must  cease  hazardous  rotation 
following  a  malfunction.'This 
requirement  was  adopted  for  commuter 
category  airplanes  in  amendment  23-24. 
The  proposal  also  would  add  torque 
limiting  criteria  for  accessory  drives  of 
accessories  mounted  on  engines  and 
would  add  requirements  for  accessories 
driven  by  gearboxes.  No  comments  were 
received  on  this  proposal  and  it  is 
adopted  as  proposed. 

Proposal  30.  This  proposal  would 
require  a  heated  pitot  tube,  or  an 
equivalent  means  of  preventing 
malfunction  due  to  icing,  and  would 
clarify  the  requirement  that  a  heated 
pitot  tube  be  part  of  the  system  approval 
for  flight  in  icing  conditions,  pursuant  to 
§  23.1419.  No  comments  were  received 
on  this  proposal  and  it  is  adopted  as 
proposed. 

Proposal  31.  This  proposal  would 
revise  5  23.1325  to  allow  airplanes  that 
are  prohibited  from  flight  in  instrument 
meteorological  conditions  (IMC)  to  be 
certificated  without  an  alternate  static 
air  source.  No  comments  were  received 
on  this  proposal.  However,  since  the 
reference  to  IMC  includes  icing 
conditions,  the  proposal  has  been 
modified  to  eliminate  the  unnecessar>' 
wording  and  is  adopted  as  modified. 
Proposal  32.  This  proposal  would 
remove  appendix  B,  as  discussed  in 


detail  in  proposal  14,  and  is  adopted  as 
proposed. 

Regulatory  EvaloatioD  SuBunaiy 

Introduction 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to 
the  private  sector,  consumers.  Federal 
Stale  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  a 
significant  adverse  effect  on 
competition,  or  is  highly  controversial. 

The  FAA  has  determined  that  this  rule 
is  not  "major"  as  defmed  in  the 
executive  order  therefore,  a  full 
regulatory  analysis,  which  includes  the 
identification  and  evaluation  of  cost 
reducing  altemabves  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  document 
termed  a  "regulatory  evaluatioa"  that 
analyzes  only  this  rule  without 
identif>'ing  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  a  regulatory 
flexibility  determination  required  by  the 
1980  Regulatory  Flexibility  Act  (Pub  L 
96-354)  and  an  international  trade 
impact  assessment  If  more  detailed 
economic  information  is  desired  than  is 
contained  in  this  summary,  the  reader  is 
referred  to  the  full  regulator^'  evaluation 
in  the  docket 
Benefit/Cost  Comparison 

This  rule  amends  several 
airworthiness  standards  for  small 
airplanes.  The  amendments  are  based 
on  discussions  at  the  Small  Airplane 
Airworthiness  Review  Conference  held 
in  October  1984  in  St  Louis. 

Most  of  the  amendments  within  this 
rule  are  directed  at  developing  uniform 
airworthiness  standards  in  addressing 
the  design  and  incorporation  of 
advanced  technolog>-  in  small  a-.rplanes. 
Many  of  the  airworthiness  standards 
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have  been  applied  previously  as  special 
conditions  in  specific  type  certification 
programs.  The  amendment  also 
facilitates  the  type  certification  of  new 
designs,  canard  or  tandem  wing 
configurations.  These  amendments  are 
of  a  cost-relieving  nature  because  they 
eliminate  the  need  for  special  conditions 
processing,  which  often  involves  costly 
and  unnecessary  delays.  In  addition, 
most  of  these  amendments  are  optional 
in  the  sense  that  the  manufacturers  are 
not  being  directed  to  incorporate  the 
newest  technology  in  their  future  models 


biit  are  instead  being  afforded  a  set  of 
regulations  to  follow  should  they  choose 
the  applicable  new  equipment. 

Furthermore,  it  was  determined  that 
four  of  the  amendments  to  part  23 
involve  quantifiable  benefits  in  the  form 
of  the  prevention  of  fatalities,  injuries, 
and  aircraft  damage  over  the  20-year 
study  period.  The  combined  net  present 
value  of  the  benefits  expected  to  accrue 
from  these  amendments  is  estimated  to 
be  $3.1  million. 

Note:  Fatalities  prevented  represent  the 
majority  of  the  estimated  benefits.  In  order  to 

Summary  of  Estimated  Benefits  and  Costs 

[000  s  1989  dollars] 


providp  Ihe  public  and  government  officidls 
with  a  bi'nchmarit  comparison  of  the 
expected  safety  benefits  of  rulemalving 
actions  over  an  ex'pnded  period  of  time  with 
estimated  rosts  in  dollars,  the  FAA  currently 
uses  a  minimum  value  of  $1.5  million  to 
statistically  represent  a  human  fatality 
avoided  (in  accordance  wilh  guidelines 
issued  by  the  Secretary  of  Transportation  on 
June  22, 1990). 

The  following  table  summarizes  the 
benefits  and  costs  associated  with  the 
amendments  having  quantifiable 
economic  impacts. 


Estimated  benefits 

Costs 

Amendments  to  the  rule 

Nondiscounted 

Discounted 

$8,618 
310 
349 
179 

$2,795 

101 

113 

58 

Relieving. 

9^  Tftl     AntHikvl  Rrakina  ^v^tAms                                                                                      — 

Negligible. 

Relieving, 

Relieving 

Toljl                                                                      ................. 

$9,456 

$3,067 

1 .     .- 

International  Trade  Impact  Statement 

The  provisions  of  this  rule  will  have 
little  or  no  impact  on  trade  for  both  U.S. 
firms  doing  business  in  foreign  countries 
and  foreign  Tirms  doing  business  in  the 
United  States.  In  the  United  States, 
foreign  manufacturers  will  have  to  meet 
U.S.  requirements,  and,  thus,  they  will 
gain  no  competitive  advantage.  In 
foreign  countries,  U.S.  manufacturers 
will  not  be  bound  by  part  23 
requirements  and.  therefore,  could 
choose  to  implement  or  not  to 
implement  the  rule  solely  on  the  basis  of 
competitive  considerations. 

Regulatory  Flexibility  Determination 

The  FAA  has  also  determined  that  the 
rule  changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA's 
criteria  for  a  small  aircraft  manufacturer 
is  one  employing  fewer  than  75 
employees,  a  substantial  number  is  a 
number  that  is  not  fewer  than  U  and 
that  is  more  than  one-third  of  the  small 
entities  subject  to  the  rule. 

A  review  of  domestic  general  aviation 
manufacturing  companies  indicates  that 
only  2  companies  meet  the  size 
threshold  of  75  employees  or  fewer.  The 
amendments  to  part  23  will,  therefore, 
not  affect  a  substantial  number  of  small 
entities. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Theitiore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

This  document  amends  the 
airworthiness  standards  to  provide  for 
advancements  in  technology,  including: 
Type  certification  of  spin  resistant 
airplanes;  structures  requirements  for 
canard  or  tandem  wing  configurations; 
and  requirements  for  antiskid  braking 
systems.  These  airworthiness  standards 
provide  design  options  to  the 
manufacturer  that  are  not  available 
under  existing  regulations.  This 
document  concerns  rules  that  do  not 
impose  a  burden,  but  merely  afford  an 
alternative,  and  they  will  not  result  in  a 
major  increase  in  consumer  costs  or 
have  an  annual  effect  on  the  economy  of 
SlOO  million  or  more.  The  FAA  has 
determined  that  this  amendment  is  not 
major  as  defined  in  Executive  Order 
12291.  For  the  same  reason,  this 
amendment  is  not  considered  to  be 
significant  as  defined  in  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  Since  there  are  only  two  small 
entities  affected  by  this  rulemaking,  it  is 
certified  that,  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  this 


amendment  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  In  addition,  this  final  rule  will 
have  little  or  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  or  for  foreign  firms 
doing  business  in  the  United  States.  A 
copy  of  the  regulatory  evaluation 
prepared  for  this  project  may  be 
examined  in  the  Rules  Docket  or 
obtained  from  the  person  identified 
under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT." 

List  of  Subjects 

14  CFR  Part  1 

Aircraft,  Air  transportation,  Aviation 
safety.  Safety. 

U  CFR  Part  23 

Aircraft,  Air  transportation,  Aviation 
safety.  Safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  1  and  23  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  1 
and  23).  as  follows: 

PART  1-DEFINITIONS  AND 
ABBREVIATIONS 

1,  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority;  49  US  C.  1347.  1348,  1354|a). 
1357(d](2),  1372.  1421  through  1430,  1432,  1442 
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1443.  1472,  ISia  1522,  1652(eJ,  16S5(c).  1867(0: 
49  U5.C.  106(g). 

2.  Section  1.1  is  amended  by  adding 
the  definitions  "Canard"  and  "Canard 
configuration"  after  "Calibrated 
airspeed";  "Forward  wing"  after 
"Foreign  air  transportation";  'Tandem 
wing  configuration"  after  'Takeoff 
thrust";  and  "Winglet  or  tip  fin"  after 
"VFR  over-the-lop"  to  read  as  follows; 

§  1.1    Genera)  deflnitiona. 
»        *        •        •        * 

Canard  means  the  forward  wing  of  a 
canard  conriguralion  and  may  be  a 
fixed,  movable,  or  variable  geometry 
surface,  with  or  without  control 
surfaces. 

Canard  configuration  means  a 
configuration  in  which  the  span  of  the 
forward  wing  is  substantially  less  than 
that  of  the  main  wing. 

•  •        •        •        * 

Forward  wing  means  a  forward  lifting 
surface  of  a  canard  configuration  or 
tandem-wing  configuration  airplane.  The 
surface  may  be  a  fixed,  movable,  or 
variable  geometry  surface,  with  or 
without  control  surfaces. 

•  •        *        •        * 

Tandem  wing  configuration  means  a 
configuration  having  two  wings  of 
similar  span,  mounted  in  tandem. 

•  •        «        •        * 

Winglet  or  tip  fin  means  an  out-of- 
plane  surface  extending  from  a  lifting 
surface.  The  surface  may  or  may  not 
have  control  surfaces. 


PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL  UTIUTY, 
ACROBATIC,  AND  COIMMJTER 
CATEGORY  AIRPLANES. 

3.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344. 1354(a).  1355. 
1421.  1423.  1425. 1428, 1429.  1430:  49  U.S.C. 

106(g). 

4.  Section  23.67  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(2),  (a)(5).  (b),  and  (c)  to  read  as 
follows: 

§  23.67    Climb:  One  engine  Inoperative. 

(a)  For  normal,  utility,  and  acrobatic 
category,  reciprocating  engine-powered 
multiengine  airplanes,  one-engine- 
inoperative  climb  gradients  must  be 

determined  with  the — 
***** 

(2)  Remaining  engines  at  not  more 
than  maximum  contintious  power  or 

thrust; 

«         *         •        •         * 

(5)  Means  for  controlling  the  engine 
cooling  air  supply  in  the  position  used  in 


the  engine  cooling  teats  required  by 
5§  23.1041  through  23.1047. 

(b]  For  normal,  utility,  and  acrobatic 
category  reciprocating  engine-powered 
multiengine  airplanes,  the  following 
apply: 

(1)  Each  airplane  with  a  V«  of  more 
than  61  knots,  or  of  more  than  6,000 
pounds  maximum  wei^t,  must  be  able 
to  mainUin  a  steady  climb  gradient  of  at 
least  1.S  percent  at  a  pressure  altitude  of 
5,000  feet  at  a  speed  not  less  tiian  1.2  Vo 
and  at  standard  temperature  (41  °Fj  with 
the  airplane  in  the  configuration 
prescribed  in  para^aph  (a)  of  this 
section. 

(2)  Each  airplane  wilh  a  V^  of  61 
knots  or  leas  and  of  6,000  pounds  or  less 
maximum  weight  must  have  its  steady 
climb  gradient  at  a  pressure  altitude  of 
5.000  feet  at  a  speed  not  less  than  1.2  V« 
and  at  standard  temperature  (41  °¥) 
determined  with  the  airplane  in  the 
configuration  prescribed  in  paragraph 
(a)  of  this  section. 

(c)  For  normal,  utility,  and  acrobatic 
category  turbine  engine-powered 
multiengine  airplanes  the  following 

apply: 

(1)  The  steady  climb  gradient  must  be 
determined  at  each  weight,  altitude,  and 
ambient  temperature  within  the 
operational  limits  established  by  the 
applicant,  with  the  airplane  in  the 
configuration  prescribed  in  paragraph 
(a]  of  this  section. 

(2)  Each  airplane  must  be  able  to 
maintain  at  least  the  following  climb 
gradients  with  the  airplane  in  the 
configuration  prescribed  in  paragraph 
(a)  of  this  section: 

(i)  1-5  percent  at  a  pressure  altitude  of 
5,000  feet  at  a  speed  not  less  than  1.2 
Vsi.  and  at  standard  temperature  (41  T); 
and 

(ii)  0.75  percent  at  a  pressure  altitude 
of  5.000  feet  at  a  speed  not  less  than  \2 
Vji  and  81  °F  (standard  temperature 
plus  40  'F). 

(3)  The  minimum  climb  gradient 
specified  in  paragraphs  (c)(2)  (i)  and  (ii) 
of  this  section  must  vary  linearly 
between  41  'F  and  81  "F  and  must 
change  at  the  same  rate  up  to  the 
maximum  operating  temperature 
approved  for  the  airplane. 

•        *        ♦        •        * 

5.  Section  23.75  is  amended  by 
redesignating  paragraph  (g)  as  (h);  by 
revising  paragraphs  (a),  (b),  and  (r)(3l: 
and  by  adding  a  new  paragraph  (g)  to 
read  as  follows: 


§23.75    Landtng. 

.        •        •        •        • 

(a)  A  steady  approach  with  a 
cahbrated  airspeed  of  not  less  than  1.3 
Vgi  must  be  maintained  down  to  the  50- 
foot  height  and — 


(1)  The  steady  approach  must  be  at  a 
gradient  of  descent  not  greater  than  5.2 
percent  (3  degrees)  down  to  the  50-foot 
height. 

(2)  In  addition,  an  applicant  may 
demonstrate  by  tests  that  a  maximum 
steady  approach  gradient  steeper  than 
5.2  percent,  down  to  the  50-foot  height. 

is  safe.  Tbe  gradient  must  be  established 
as  an  operating  limitation  and  the 
information  necessary  to  display  the 
gradient  must  be  available  to  the  pilot 
by  an  appropriate  instrument 

(b)  The  landing  may  not  require  more 
than  average  piloting  skill  when  landing 
during  the  atmospheric  conditions 
expected  to  be  encountered  in  service, 
including  crosswinds  and  turbulence. 
«        •        ♦        •        • 

in  •  *  * 

(3)  is  such  that  no  more  than  average 
skill  is  required  to  control  the  airplane. 
«        •        •        •        • 

(g)  If  any  device  is  used  that  depends 
on  the  operation  of  any  engine,  and  the 
landing  distance  would  be  increased 
when  a  landing  is  made  wilh  that  engine 
inoperative,  the  landing  distance  must 
be  determined  with  that  engine 
inoperative  unless  the  use  of  other 
compensating  means  will  result  in  a 
landing  distance  not  more  than  that  with 
each  engine  operating 

•  •        •        •        • 

6.  Section  23.181  is  amended  by 
revising  paragraphs  MM  (cKD.  tc)(2) 
introdudory  text,  (c)(2){i),  lc)(3)li),  (d) 
introductory  text,  td)(l).  and  (d)14);  and 
by  adding  a  new  paragraph  (c)14)  to 
read  as  follows: 

§  23.161    Trtm. 

*  •         •         •         • 

(b)  •   •   * 

(1)  For  normal  utility,  and  acrobatic 
category  airplanes  at  a  speed  of  0.9  Vh. 
Vc.  V,*,,  whichever  is  the  lower,  and 

.        «        •        •        • 

(c)  *  •  * 

(1]  A  climb  wilh  maximum  continuous 

power  at — 

(i)  The  speed  used  in  determining  the 
climb  performance  required  by  S  23.65  of 
this  part  with  the  landing  gear  retracted, 
and  the  flaps  in  the  takeoff  position;  and 

(ii)  The  recommended  all-engines- 
operating  climb  speed  specified  in 
5  23.1585(a)(2)(i)  of  this  part. 

(2)  An  approach  at  a  gradient  of 
descent  of  5.2  percent  (3  degrees)  with 
the  landing  gear  extended,  and  wilh— 

(i)  Flaps  retracted  and  at  a  speed  of 
1.4  Vs.;  and 
*        «        •        «        • 

(3)  •   *   * 

(i)  For  normal  utdity.  and  acrobatic 
category  airplanes,  at  any  speeds  from 
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the  lesser  of  Vh  and  V,*  or  V^.  a.s 
applicable,  to  14  Vji;  and 

•  •  ■  «  ■ 

(4)  A  descent  at  0.9  Vno  or  0.9  Vmo, 
whichever  is  applicable,  with  power  off  • 
and  with  the  landing  gear  and  flaps 
retracted. 

(d)  In  addition,  each  muitienxmn 
airplane  must  maintain  longitudinal  and 
directional  trim,  and  the  lateral  control 
force  must  not  exceed  5  pounds,  at  the 
speed  used  in  complying  with  J  23.67  for 
normal,  utility,  and  acrobatic  ciitegones 
and  at  a  speed  between  Vy  and  14  V31 
for  commuter  category  with — 

(1)  The  critical  engine  inoperative,  and 
if  applicable,  its  propeller  in  the 
minimum  drag  position; 

•  «  «  •  * 

(4)  Wing  flaps  in  the  position  selected 
for  showing  compliance  with  S  23.67  for 
norm.il.  utility,  and  acrobatic  category 
airplanes  and  wing  flaps  retracted  for 
commuter  category  airplanes. 
>         I         •         •        • 

7.  Section  23.221  is  amended  by 
revising  paragraphs  (aj.  (b),  and  (c)(3)  to 
read  as  follows: 

§23.221    Spinning. 

(a)  Normal  category.  Except  as 
provided  in  paragraph  (d)  of  this  section, 
a  single-engine,  normal  category 
airplane  must  demonstrate  compliance 
with  either  the  one-turn  spin  or  the  spin- 
resistant  requirements  of  this  paragraph, 

(1)  One-turn  spin.  The  airplane  must 
recover  from  a  one-turn  spin  or  a  three- 
second  spin,  whichever  takes  longer,  in 
not  more  than  one  additional  turn  after 
the  controls  have  been  applied  for 
recovery.  In  addition — 

(i)  For  both  the  flaps-retracted  the 
flaps-extended  conditions,  the 
applicable  airspeed  limit  and  positive 
limit  maneuvering  load  factor  must  not 
be  exceeded; 

(ii)  There  must  be  no  excessive  back 
pressure  during  the  spin  or  recovery; 

(lii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 
flight  or  engine  power  controls  either  at 
the  entry  into  or  during  the  spin;  and 

(iv)  For  the  flaps-extended  condition, 
the  flaps  may  be  retracted  during  the 
recovery,  but  not  before  rotation  has 
ceased. 

(2)  Spin  resistant.  The  airplane  must 
be  demonstrated  to  be  spin  resistant  by 
the  following: 

(1)  During  the  stall  maneuvers 
contained  in  \  23.201,  the  pitch  control 
must  be  pulled  back  and  hold  against 
the  stop.  Then,  using  ailerons  and 
rudders  in  the  proper  direction,  it  must 
be  possible  to  maintain  wings-level 
flight  within  15  degrees  of  bank  and  to 
roll  the  airplane  from  a  30-degree  bank 


in  one  direction  to  a  30-degree  bank  in 
the  other  direction; 

(ii)  Reduce  the  airplane  speed  using 
pitch  control  at  a  rate  of  approximately 
\  knot  per  second  until  the  pilch  control 
reaches  the  stop;  then  with  the  pitch 
control  pulled  back  and  held  against  the 
stop,  apply  full  rudder  control  in  a 
manner  to  promote  spin  entry,  for  a 
period  of  7  seconds  or  through  a  360- 
degree  heading  change,  whichever 
occurs  first.  If  the  360-degree  heading 
change  is  reached  first,  it  must  have 
taken  no  fewer  than  4  seconds.  This 
maneuver  must  be  performed  first  with 
the  ailerons  in  the  neutral  position,  and 
then  with  the  ailerons  deflected  opposite 
the  direction  of  turn  in  the  most  adverse 
manner.  Power  or  thrust  and  airplane 
configuration  must  be  set  in  accordance 
with  S  23.201(f)  without  change  during 
the  maneuver.  At  the  end  of  7  seconds 
or  a  360  degree  heading  change,  the 
airplane  must  respond  immediately  and 
nornially  to  primary  flight  controls 
applied  to  regain  coordinated,  unstalled 
flight  without  reversal  of  control  effect 
and  without  exceeding  the  temporary 
control  forces  specified  by  J  23.143(c); 
and 

(iii)  Compliance  with  SS  23.201  and 
23.203  must  be  demonstrated  with  the 
airplane  in  uncoordinated  flight, 
corresponding  to  one  ball  width 
displacement  on  a  slip-skid  indicator, 
unless  one  ball  width  displacement 
cannot  be  obtained  with  full  rudder,  in 
which  case  the  demonstration  must  be 
with  full  rudder  applied. 

(b)  Utility  category.  A  utility  category 
airplane  must  meet  the  requirements  of 
paragraph  (a)  of  this  section  or  the 
requirements  of  paragraph  (c)  of  this 
section  if  approval  for  spinning  is 
requested. 

(c)  •  •  * 

(3)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 
flight  or  engine  power  controls  either  at 
the  entry  into  or  during  the  spin. 

•  *        *        •        * 

8.  Section  23.301  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

§23.301    Loads. 

*  •         •         •         • 

(b)  Unless  otherwise  provided,  the  air, 
ground,  and  water  loads  must  be  placed 
in  equilibrium  with  inertia  forces, 
considering  each  item  of  mass  in  the 
airplane.  These  loads  must  be 
distributed  to  conservatively 
approximate  or  closely  represent  actual 
conditions.  Methods  used  to  determine 
load  intensities  and  distribution  on 
canard  and  tandem  wing  configurations 
must  be  validated  by  flight  test 
measurement  unless  the  methods  used 


for  determining  those  loading  conditions 

are  shown  to  be  reliable  or  conservative 

on  the  configuration  under 

consideration. 

•         *         •        •        * 

9.  Part  23  is  amended  by  adding  a  new 
I  23.302  after  §  23.301  to  read  as  follows; 

§  23.302    Canard  or  tandem  wing 
configurations. 

The  forward  structure  of  a  canard  or 
tandem  wing  configuration  must: 

(a)  Meet  all  requirements  of  subpart  C 
and  subpart  D  of  this  part  applicable  to 
a  wing;  and 

(b)  Meet  all  requirements  applicable 
to  the  function  performed  by  these 
surfaces. 

10.  Section  23.331  is  amended  in 
paragraph  (a)  by  replacing  "§  23.331" 
with  "§  23.333"  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  23.331    Symmetrical  (light  conditions. 

*  *  «  •  • 

(c)  Mutual  influence  of  the 
aerodynamic  surfaces  must  be  taken 
into  account  when  determining  flight 
loads. 

11.  Section  23.341  is  amended  by 
designating  the  existing  text  as 
paragraph  (b);  by  adding  the  words  "for 
conventional  configurations"  after  the 
word  "analysis"  in  newly  designated 
paragraph  (b);  and  by  adding  a  now 
paragraph  (a)  to  read  as  follows: 

1 23.341    Gust  load  factors. 

(a)  The  gust  load  for  a  canard  or 
tandem  wing  configuration  must  be 
computed  using  a  rational  analysis, 
considering  the  criteria  of  §  23.333(c),  to 
develop  the  gust  loading  on  each  lifting 
surface  or  may  be  computed  in 
accordance  with  paragraph  (b)  of  this 
section  provided  that  the  resulting  net 
loads  are  shown  to  be  conservative  with 
respect  to  the  gust  criteria  of  §  23.333(c). 


§23.351    (Amendei)] 

12.  Section  23.351  is  amended  by 
removing  the  word  "tail". 

Subpart  C— [Amended] 

13.  Subpart  C  is  amended  by  revising 
the  heading  preceding  §  23.421  to  read 
as  follows: 

Horizontal  Stabilizing  and  Balancing 
Surfaces 

§23.421    (Amended] 

14.  Section  23.421  is  amended  by 
removing  the  word  "tail"  in  paragraph 
(a)  and  inserting  in  its  place  the  word 
"surface";  by  removing  the  word  "tail" 
in  paragraph  (b)  and  adding  in  its  place 
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the  word  "balancing";  and  by  removing 
the  last  sentence  of  paragraph  (b). 

15.  Section  23.423  is  revised  to  read  as 
follows: 

§  23.423    Maneuvering  load*. 

Each  horizontal  surface  and  its 
supporting  structure,  and  the  main  wing 
of  a  canard  or  tandem  wing 
configuration,  if  that  surface  has  pitch 
control,  must  be  designed  for  the 
maneuvering  loads  imposed  by  the 
following  conditions: 

(a)  A  sudden  movement  of  the 
pitching  control,  at  the  speed  V*,  to  the 
maximum  aft  movement,  and  the 
maximum  forward  movement,  as  limited 
by  the  control  stops,  or  pilot  effort, 
whichever  is  critical. 

(b)  A  sudden  aft  movement  of  the 
pitching  control  at  speeds  above  V^. 
followed  by  a  forward  movement  of  the 
pitching  control  resulting  in  the 
following  combinations  of  normal  and 
angular  acceleration: 


Condition 


Nose-up  pitching . 

Nose-down 
ptiching 


Angular 
acceleration 
(radtan/sec:) 


-♦-39n„  +  V>:(n, 

-1.5) 
_39n,.-Vx(n„ 

-15) 


where — 

(1)  n„  =  positive  limit  maneuvering 
load  factor  used  in  the  design  of  the 
airplane;  and 

(2)  V  =  initial  speed  in  knots. 
The  condition  in  this  paragraph 

involve  loads  corresponding  to  the  loads 
that  may  occur  in  a  "checked  maneuver" 
(a  maneuver  in  which  the  pitching 
control  is  suddenly  displaced  in  one 
direction  and  then  suddenly  moved  in 
the  opposite  direction).  The  deflections 
and  timing  of  the  "checked  maneuver" 
must  avoid  exceeding  the  limit 
maneuvering  load  factor.  The  total 
horizontal  surface  load  for  both  nose-up 
and  nose-down  pitching  conditions  is 
the  sum  of  the  balancing  loads  at  Vand 
the  specified  value  of  the  normal  load 
factor  n,  plus  the  maneuvering  load 
increment  due  to  the  specified  value  of 
the  angular  acceleration, 

16.  Section  23.425  is  amended  by 
removing  the  text  of  current  paragraph 
(b)  and  marking  it  "(Reserved)";  by 
revising  paragraphs  (a),  (c),  and  (d) 
introductory  text  to  read  as  set  forth 
below;  and  by  revising  definitions  of  Bm 
and  Shi  in  the  formula  following 
paragraph  (d)  from  "8^= Slope  of 
horizontal  tail  lift  curve  (per-radian) '  to 
"ah,  =  Slope  of  aft  horizontal  lift  curve 
(per  radian)"  and  "SM=Axea  of 


horizontal  tail  (ft^;  and"  to  "Sh,  =  Area 
of  aft  horizontal  lift  surface  (ft*);  and". 

§  23.425    Gust  loads. 

(a)  Each  horizontal  surface,  other  than 
a  main  wing,  must  be  designed  for  loads 
resulting  from — 
*        ♦        •        •        • 

(c)  When  determining  the  total  load 
on  the  horizontal  surfaces  for  the 
conditions  specified  in  paragraph  (a)  of 
this  section,  the  initial  balancing  loads 
for  steady  unaccelerated  flight  at  the 
pertinent  design  speeds  Vp.  Vc,  and  Vd 
must  first  be  determined.  The 
incremental  load  resulting  from  the  gusts 
must  be  added  to  the  initial  balancing 
load  to  obtain  the  total  load. 

(d)  In  the  absence  of  a  more  rational 
analysis,  the  incremental  load  due  to  the 
gust  must  be  computed  as  follows  only 
on  airplane  configurations  with  aft- 
mounted,  horizontal  surfaces,  unless  its 
use  elsewhere  is  shown  to  be 
conservative: 

<        •        •        •        * 

§23.427    [Amended] 

17.  Section  23.427  is  amended  by 
removing  the  word  "tail"  in  paragraph 
(a)  and  inserting  the  phrase  "other  than 
main  wing"  after  the  words  "horizontal 
surfaces";  by  removing  the  phrase  "tail 
surfaces,"  in  paragraph  (b)  and  inserting 
the  phrase  "horizontal  surfaces  other 
than  main  wing,"  in  its  place;  and  by 
removing  the  word  "tail"  in  paragraph 
(c)  and  inserting  the  phrase  "other  than 
main  wing"  after  the  phrase  "horizontal 
surfaces". 

Subpart  C— [Amended] 

18.  Subpart  C  is  amended  by  revising 
the  heading  preceding  \  23.441  to  read 
as  follows: 

Vertical  Surfaces 

§  23.441    [Amended] 

19.  Section  23.441  is  amended  by 
removing  the  word  "tail"  in  two  places 
in  paragraph  (a);  and  by  removing  the 
text  of  paragraph  (b)  and  designating 
paragraph  (b)  as  "Reserved." 

§  23.443    [Amended] 

20.  Section  23.443  is  amended  by 
removing  the  word  "tail"  from 
paragraph  (a);  by  removing  in  three 
places  the  word  "tail"  in  the  definitions 
in  paragraph  (c)  and  adding  in  its  place 
the  word  "surface":  and  by  removing 
paragraph  (d). 

21.  Section  23.445  is  amended  by 
revising  the  section  heading:  by  revising 
paragraph  (a);  by  adding  the  words  "or 
winglets"  after  the  words  "outboard 
fins"  in  paragraphs  (b)  and  (c):  and  by 


adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  23.445    OuttMsrd  fins  or  winglets. 

(a)  If  outboard  fins  or  winglets  are 
included  on  the  horizonta!  surfaces  or 
wings,  the  horizontal  surfaces  or  wings 
must  be  designed  for  their  maximum 
load  in  combination  with  loads  induced 
by  the  fins  or  winglets  and  moments  or 
forces  exerted  on  the  horizontal  surfaces 
or  wings  by  the  fins  or  winglets. 
«        •        •        •        • 

(d)  When  rational  methods  are  used 
for  computing  loads,  the  maneuvering 
loads  of  §  23.441  on  the  vertical  surfaces 
and  the  one-g  horizontal  surface  load, 
including  induced  loads  on  the 
horizontal  surface  and  moments  or 
forces  exeried  on  the  horizontal  surfaces 
by  the  vertical  surfaces,  must  be  applied 
simultaneously  for  the  structural  loading 
condition. 

§23.455    1  Amended) 

22.  Section  23.455  is  amended  by 
removing  the  text  of  paragraph  (b)  and 
marking  it  "[Reserved]". 

23.  Section  23.677  is  amended  by 
revising  paragraph  (dj  to  read  as 
follows: 

§  23.677    Trim  Systems. 
«         •         •         •         • 

(d)  It  must  be  demonstrated  that  the 
airplane  is  safely  controllable  and  that 
:he  pilot  can  perform  all  maneuvers  and 
operations  necessary  to  effect  a  safe 
landing  following  any  probable  powered 
trim  system  runaway  that  reasonably 
mightbe  expected  in  service,  allowing 
for  appropriate  time  delay  after  pilot 
recognition  of  the  trim  system  runaway. 
The  demonstration  must  be  conducted 
at  critical  airplane  weights  and  center  of 
gravity  positions. 

24.  Section  23.701  is  amended  by 
revising  paragraph  (a):  by  redesignating 
paragraph  (b)  as  (c):  and  by  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§  23.701    Flap  InterconnectJoii. 

(a)  The  main  wing  flaps  and  related 
movable  surfaces  as  a  system  must— 

(1)  Be  synchronized  by  mechanical 
connection;  or 

(2)  Maintain  synchronization  so  that 
the  occurrence  of  an  unsafe  condition 
has  been  showTi  to  be  extremely 
improbable;  or 

(b)  The  airplane  must  be  shown  to 
have  safe  flight  characteristics  with  any 
combination  of  extreme  positions  of 
individual  movable  surfaces 
(mechanically  interconnected  surfaces 
are  to  be  considered  as  a  single  surface) 
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25.  Section  23.735  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

}  23.735    BrskM. 

t  *  *  •  • 

(c)  ITantiakid  devices  are  installed, 
the  devices  and  associated  systems 
must  be  desired  so  that  no  single 
probable  mal/unction  or  failure  will 
result  in  a  hazardous  loss  of  braking 
ability  or  directional  control  of  the 
airplane. 


§23.U1    [AniMdMl) 

2fl.  Section  23.831  is  amended  by 
removing  the  words.  "In  addition,  for 
pressurized  coromuter  category 
airplanes."  in  paragraph  (b)  and  adding 
in  their  placa  the  words.  "For 
pressurized  airplanes, '. 

27.  Section  23  939  is  amended  by 
adding  paragraph  (b)  and  revising 
paragraph  (c)  to  read  as  follows; 

S  23.939    Pow«rp4ant  operating 
characteristics. 

•  •  •  •  « 

(b)  Turbocharged  reciprocating  engine 
operating  characteristics  must  be 
investigated  in  flight  to  assure  that  no 
adverse  characteristics,  as  a  rpsult  of  an 
inadvertent  overboost,  surge,  flooding, 
or  vapor  lock,  are  present  during  normal 
or  emergency  operation  of  the  eng!P.e(s) 
throughout  the  range  of  operating 
limitations  of  both  airplane  and  engine. 

(c)  For  turbine  engines,  the  air  inlet 
system  must  not,  as  a  result  of  airflow 
distortion  during  normal  operation, 
cause  vibration  harmful  to  the  engine. 

§23.>047    [Amendedl 

27-1.  Section  23.1047  is  amended  in 
paragraph  (d)  introductory  text  by 
removing  the  phrase  "5  23.67(a)  or";  in 
paragraph  (d)(T)  by  removing  the  phrase 


or  S  23.()7fb/(l)";  in  paragraph  (d)(5)  by 
removing  the  phrase  i  23, 67(a)  or";  and 
in  paragraph  (ni  by  removing  the  phrase 
"§  23  07(al  or'. 

28.  Pnri  23  is  amended  by  adding  a 
new  §  23.1109  after  }  23.1106  to  read  as 
fallows: 

§  23. 1 1 09    TurtKjcharger  bleed  air  system. 

The  fallowing  applies  to  turbocharged 
bleed  air  sysJems  used  for  cabin 
pressunzdtion. 

[a]  The  cabin  air  system  may  not  be 
subject  to  hazardous  contamination 
following  any  probable  failure  of  the 
turbocharger  or  its  lubrication  system. 

(b)  The  turbocharger  supply  air  must 
be  tdkeii  from  a  source  where  it  cannot 
be  contaminated  by  harmful  or 
hazardous  gases  or  vapors  following 
any  probable  failure  or  malfunction  of 
the  engine  exhaust,  hydraulic,  fuel,  or  oil 
system. 

29.  Section  23.1163  is  amended  by 
revising  paragraphs  (.4)(1).  (a](2],  and 
(a)(3);  by  removing  the  phrase  "In 
addition,  for  commuter  category 
airplanes.  iT'  in  paragraph  (d)  and 
inserting  ;n  its  pla(.e  the  word  "If;  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows. 

S  23.1 163    Powerp4ant  scccssortes. 

(a!  *   '   * 

(1)  Be  approved  for  mounting  on  the 
engine  involved  and  use  fbe  provTsions 
on  the  engines  for  mounting:  or 

(2)  Have  torque  limiting  meaws  on  all 
accessory  drives  in  order  to  prevent  the 
torque  limits  established  for  those  drives 
from  being  exceeded:  and 

(3)  In  addition  to  paragraphs  (a)(1)  or 
(a)(2)  of  this  section,  be  sealed  to 
prevent  contamination  of  the  engine  oil 
system  and  the  accessory  system. 


(e)  Each  accessory  driven  by  a 
gearbox  that  is  not  approved  as  part  of 
the  povrerplanl  driving  the  gearbox 
must — 

(1)  Have  torque  limiting  means  to 
prevent  the  torque  limits  established  for 
the  affected  drive  from  being  exceeded; 

(2)  Use  the  provisions  on  the  gearbox 
for  mounting;  and 

(3)  Be  sealed  to  prevent  contamination 
of  the  gearbox  oil  system  and  the 
accessory  system. 

30.  Section  23.1323  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows; 

{  23.1323    Airspeed  indicating  system. 

*  *         *         •         • 

(c)  If  certification  for  instrument  flight 
rules  or  flight  in  icing  conditions  is 
requested,  each  airspeed  system  must 
have  a  heated  pitot  tube  or  an 
equivalent  means  of  preventing 
malfunction  due  to  icing. 

31.  Section  23.1325  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  2X1325    Static  pressure  system. 

*  •         •         •         • 

(g)  For  airplanes  prohibited  from  flight 
in  instrument  meteorological  conditions, 
in  accordance  with  §  23.1559(b)  of  this 
part,  paragraph  (b)(3)  of  this  section 
does  not  apply. 

Appendix  B  [Removed  and  Reserved) 

32.  Part  23  is  amended  by  removing 
Appendix  B  and  inserting  the  words 
"Appendix  B  [Reserved]"  in  its  place. 

Issued  in  Washington.  DC.  on  December  21 
1990. 

}amc9  B.  Busey, 
Ad:ri:r.is'.raiQr. 
IFR  Doc.  91-23  Filed  1-2 -81,  8:45  am) 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12740  of  December  29.  1990 

Waiver  Under  the   Trade   Act   of  1974   With   Respect   to   the 
Soviet  Union 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  402{c)(2]  of  the  Trade  Act  of 
1974  ("the  Act")  (19  U.S.C,  2432(c)(2)),  which  continues  to  apply  to  the  Soviet 
Union  pursuant  to  section  402(d),  and  having  made  the  report  to  the  Congress 
required  by  section  402(c)(2),  I  hereby  waive  the  application  of  subsections  (a) 
and  (b)  of  section  402  of  the  Act  with  respect  to  the  Soviet  Union. 


|KR  Doc   91-188 

Filed  1-2-91;  11;26  am) 

Billing  rode  3195-01-M 


THE  WHITE  HOUSE, 
December  29.  1990. 

Editorial  note:  For  the  While  House  fact  sheet  and  the  President's  remarks  on  the  waiver  of  the 
lackson-Vanik  amendment,  both  dated  December  12.  1990,  see  the  Weekly  Compiiavon  of 
Presdential  Documents  (vol.  55.  p.  2023). 
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Billing  code  3195-01-M 


Presidential  Documents 


Memorandum  of  December  19,  1990 

Delegation  of  Authority  Regarding  Certification  of  Countries 
Exporting  Shrimp  to  the  United  States 

Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  section  609  of  the  Departments  of  Com- 
merce, Justice,  and  State,  the  Judiciary,  and  Related  Agencies  Appropriations 
Act,  1990  (Public  Law  101-162),  and  section  301  of  title  3  of  the  United  States 
Code,  I  hereby  delegate  to  the  Secretary  of  State  the  functions  vested  in  me  by 
section  609Cb)  of  that  Act.  The  authority  delegated  by  this  memorandum  may 
be  further  redelegated  within  the  Department  of  State. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memorandum 
in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  December  19,  1990. 
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inis  section  of  the   FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  soW 
by  the  Superiftteodent  of  Documents. 
Prtces  of   new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1403 

Debt  Settlement  Policies  and 
Procedures 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Interim  rule  with  request  for 

comments. 


SUMMARY:  This  rule  amends  7  CFR  part 
1403,  which  sets  forth  the  policies  and 
procedures  the  Commodity  Credit 
Corporation  (CCC]  uses  to  settle  debts 
owed  to  CCC  and  other  agencies  of  the 
United  States.  The  intent  of  this  rule  is 
to  set  forth  special  policies  and 
procedures  for  settlement  of  debts 
arising  from  1988  and  1989  advance 
deficiency  overpayments,  as  required  by 
the  Food.  Agriculture,  Conservation  and 
Trade  Act  of  1990. 
DATES:  This  interim  rule  is  effective 
January  4, 1991.  Comments  must  be 
received  by  February  4, 1991. 
ADDRESSES:  Comments  concerning  this 
rule  should  be  addressed  to:  Director, 
Financial  Management  Division,  ASCS, 
U.S.  Department  of  Agriculture,  P.O.  Box 
2415,  Washington.  DC  20013.  All 
comments  submitted  in  response  to  this 
interim  rule  will  be  available  for  public 
inspection  in  room  6094.  South 
Agriculture  Building.  14th  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8;30  a.m.  and 
4  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Race,  Debt  Management  and 
Contract  Procedures  Branch.  Financial 
Management  Division.  ASCS,  (202)  447- 
6614. 

SUPPLEMENTARY  INFORMATION:  This 
interim  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 


1512-1  and  has  been  classified  as  "no 
major"  because  it  will  not  result  in:  (1) 
An  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  and  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets. 

This  action  does  not  constitute  a 
review  as  to  need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
Departmental  Regulation  1512-1.  No 
sunset  review  date  has  been  set  for  this 
regulation  because  review  is  ongoing. 
This  action  will  not  increase  the  Federal 
paperwork  burden  for  individuals,  small 
busine.>ses,  and  others  and  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Therefore,  the 
action  is  exempt  from  the  provisions  of 
the  Regulatory  Flexibility  Act  and  no 
regulatory  Flexibility  Analysis  was 
prepared. 

TTiis  action  will  not  have  a  significant 
impact  specifically  upon  area  and 
community  development;  therefore, 
review  as  established  by  Executive 
Order  12372  (July  14, 1982)  was  not  used 
to  assure  that  units  of  local  government 
are  informed  on  this  action. 

A  final  rule  was  published  on 
December  22. 1989  at  54  FR  52876  to 
establish  under  a  single  heading  at  7 
CFR  part  1403,  CCC  policies  and 
procedures  governing  the  administrative 
collection,  discharge,  and  referral  of 
debts.  This  interim  rule  amends  part 
1403  to  implement  special  provisions  for 
settlement  and  collection  of  delinquent 
debts  arising  out  of  1988  and  1989 
advance  deficiency  overpayments,  as 
required  by  section  107C  of  the 
Agricultural  Act  of  1949.  The  need  for 
immediate  implementation  of  these 
special  provisions  warrants  publication 
of  this  interim  rule  without  opportunity 
for  public  comment.  Further,  pursuant  to 
5  U.S.C.  53,  it  is  found  upon  good  cause 
that  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest;  ad  good  cause  is 
found  for  making  this  interim  rule 
effective  upon  publication,  since  this 
amendment  provides  affected  parties 
with  optional  debt  repayment  provisions 


which,  in  some  distances,  are  more 
advantageous  than  the  provisions 
currently  set  forth  in  7  CFR  part  1403. 
Comments  are  solicited  for  30  days  after 
publication  of  this  document.  A  final 
document  discussing  comments  received 
and  any  amendments  made  will  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1403 

Debt  settlement  policies  and 
procedures. 

Accordingly,  the  regulations  at  7  CFR 
part  1403  are  revised  to  read  as  foilows. 

PART  1403— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  1403  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  "Uc:  7  U  S  C. 
1445b-2(b). 

2.  Section  1403.21  is  added  to  read  as 
follows: 

f  1403J1    CoAectton  of  1988  and  1989 
Advanc«  Deflct«f»cy  Overpayment*. 

(a)  The  provisions  of  this  section  set 
forth  the  policies  and  procedures  for 
collection  of  1988  and  1989  advance 
deficiency  overpayments 
("overpayments"). 

(b)  The  following  definition  shall  be 
applicable  to  this  section: 

Financial  hardship  means  that 
condition  of  a  producer  in  which 
payment  of  the  debt  by  lump  sum  would 
jeopardize  the  producer's  ability  to 
provide  food,  shelter,  and  medical  care 
to  his  immediate  family,  or  to  continue 
the  producer's  farming  operation,  as 
determined  by  CCC. 

(c)  This  section  applies  to  collection  of 
overpayments  from  those  producers 
who  are  suffering  financial  hardship,  as 
determined  by  CCC.  and  who  also  meet 
the  following  conditions,  as  determined 
by  CCC: 

(1)  Who  received  an  advance 
deficiency  payment  for  the  1988  or  1989 
crop  of  a  commodity  under  part  1413  of 
this  title; 

(2)  Who  are  required  to  provide  a 
refund  of  at  least  $1,500  of  such 
payment,  as  a  result  of  the  increase  m 
market  prices  of  the  commodity; 

(3)  Who  reside  in  a  county,  or  in  a 
county  that  is  contiguous  to  a  county 
where  CCC  has  determined  that 
farming,  ranching,  or  aquaculture 
operations  have  been  substantially 
affected  as  evidenced  by  a  reduction  in 
normal  production  for  the  county  of  at 
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least  30  percent  during  two  of  the  three 
crop  years  1988, 1989.  and  1990  by: 

(i)  A  natural  disaster  designated  by 
the  Secretary  of  Agricultnre: 

(H)  A  major  dt««»ter  or  emergency 
designated  by  the  President  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.); 

(4)  Where  the  total  quantity  of  the 
1988  or  1988  crop  of  the  commodity  that 
the  producers  were  able  to  harvest  is 
less  than  the  result  of  multiplying  85 
percent  of  the  farm  payment  yield 
established  by  CCC  for  the  crop  by  the 
sum  of  the  acreage  planted  for  the 
harvest  and  the  acreage  prevented  from 
being  planted  (because  of  the  disaster  or 
emergency  referred  to  in  paragraph 
(cl(3))  for  the  crop;  and 

(5)  Who  have  oppHed  to  the  County 
Agricultural  Stabilization  and 
Conservation  Service  Office  which 
issued  the  advance  deficiency  payment, 
no  later  than  N4«y  31, 1991,  for  a 
determination  of  eligibility  for  the 
repayment  provisiona  of  this  section. 

(d)  CCC  shall  assess  interest  on 
delinquent  debts  for  1988  or  1989 
overpayments  as  followrs: 

(1)  CCC  shall  establish  a  regional 
annual  interest  rate  for  each  of  12 
geographic  regions,  corresponding  to  the 
extent  practicable  as  determined  by 
CCC,  with  the  12  geographic  districts  of 
the  Farm  Credit  System. 

(2)  Each  regional  annual  interest  rate 
shall  not  exceed  the  average  of  the 
interest  rates  charged  by  Farm  Credit 
System  institutions  within  the  region  to 
high-risk  borrowers  on  1-year  operating 
loans  as  detennined  by  CCC  based  upon 
information  provided  to  CCC  by  the 
Farm  Credit  System. 

(3)  Interest  shall  accrue  at  the 
established  regional  annual  interest  rate 
for  the  region  in  which  the  debt  arose, 
beginning  the  dale  CCC  has  detennined 
that  the  producer  has  met  the  conditions 
specified  in  paragraph  (b)  of  this 
section. 

(e)  CCC  shall  not  offset,  in  each  of  the 
crop  years  1990, 1991.  and  1992,  more 
than  Vb  of  the  farm  program  payments 
otherwise  due  a  producer,  as  a  result  of 
the  producer's  delinquency  in  repaying 
the  overpayment 

(f)  CCC  shall  permit  producers  to 
repay  the  overpayment  in  three  equal 
installments  during  each  of  the  crop 
years  1990, 1991.  and  1992,  if  the 
producers  document  to  CCC  that  they 
have  entered  into  agreements  to  obtain 
multiperil  crop  insurance  policies  for  the 
1991  and  1992  crop  years. 


Signed  at  Washington,  DC  on  December  X7, 
1990. 

|ohn  A.  Stevenson. 

Executive  Vice  President.  Commodity 
Credit  Corporation. 
|FR  Doc.  91-89  Filed  1-3-91;  8:45  am) 
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7  CFR  Part*  1404  and  1470 

Commodtty  CwUficata  PaymMU 

agency:  Commodity  Credit  Corporation, 

USDA. 

actiom:  Interim  rule. 


SUMWANY:  The  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990  (the 
"1990  Act")  approved  on  November  28, 
1990  amended  the  Agricultural  Act  of 
1949  (the  "1949  Act")  to  provide  with 
respect  to  Commodity  Credit 
Corporation  (CCC)  commodity 
certificates  that:  (1)  For  the  180  days 
after  the  date  of  enactment  of  the  1990 
Act  "subsequent  holders"  of  expired 
certificates  shall  be  allowed  to  exchange 
the  certificate  with  CCC  under  the  same 
rules  that  apply  to  the  "original  holder" 
of  the  certificate;  and  (2)  interest  shall 
be  paid  on  certain  certificates  which  are 
held  for  at  least  150  days  by  an  original 
holder.  Accordingly,  this  interim  rtile 
amends  7  CFR  part  1470  to  make  these 
changes. 

In  addition,  the  1990  Act  amended  the 
Soil  Conservation  and  Domestic 
Allotment  Act  with  respect  to  the 
manner  in  which  certain  agricultural 
program  payments  may  be  assigned. 
Accordingly,  the  regulations  at  7  CFR 
part  1404  are  amended  to  reflect  this 
change. 

DATES:  Effective  date:  January  4, 1991. 
Comments  must  be  received  on  or 
before  February  4, 1991, 
ADDRESSES:  Send  comments  to  the 
Office  of  the  Controller.  Commodity 
Credit  Corporation.  Attention;  Mary 
Lancing.  P.O.  Box  2415.  Washington.  DC 
20013 

rOR  FURTHEA  INFORMATIOM  CONTACT. 
Mary  Lancing.  Office  of  the  Controller, 
Commodity  Credit  Corporation,  P.O. 
Box  2415.  Washington.  DC  20013.  (202) 
447-4850. 

SUPPLEMCNTARV  MFOflMATION:  ThtS 
interim  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "not  major"  It  has  been 
determined  that  thi8  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
or  $100  million  or  more,  (2)  a  major 
increase  in  costs  or  pnces  for 
consumers,  individual  industries. 


Federal  SUte  or  local  governments,  or 

geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  'export  markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this 
interim  rule  applies  are:  Commodity 
Loans  and  Purchases— 10.051;  Cotton 
Production  Stabiliration— 10.052:  Rice 
Production  SUbllization— laOBS;  Feed 
Grain  Production  Stabilization— 10.(»5; 
Wheat  Production  Stabilization— 10.058; 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  detennined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

As  explained  below,  the  amount  of 
the  payment  which  may  be  received  for 
an  expired  commodity  certificate 
declines  from  85  percent  to  50  percent  6 
months  after  the  expiration  date  and  18 
months  after  thf  expiration  date  the 
certificate  has  no  value.  Accordingly,  in 
order  to  provide  affected  persons  the 
maximum  advantage  possible  under 
these  new  statutory  provisions,  the 
amendments  to  7  CFR  part  1470  are 
effective  upon  publication  in  the  Federal 
Register. 

The  amendments  to  7  CFR  part  1404 
are  also  effective  upon  publication  in 
the  Federal  Register  since  these  changes 
are  more  lenient  with  respect  to  the 
affected  parties  who  are  currently 
making  financing  arrangements  for  the 
production  of  their  1991  crops. 

Public  reporting  burden  for  the 
collection  of  information  contained  in 
this  regulation  is  estimated  to  average 
30  minutes  per  response,  including  the 
time  for  reviewing  Instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  This 
information  collection  has  been 
approved  and  assigned  OMB  No.  065O- 
0131  by  the  Office  of  Management  and 
Budget  (OMB)  for  Form  CCC-B, 
Application  To  Exchange  Expired 
Commodity  Certificates  For  Cash.  See 
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Attachment  I  for  a  sample  copy  of  CCC- 
8. 

Background 

Beginning  in  1986.  CCC  has  issued 
commodity  certificates  as  payments 
under  numerous  CCC  programs.  These 
certificates  were  issued  in  the  same 
dollar  amount  as  would  have  been 
issued  had  the  payment  been  made  in 
the  form  of  cash.  The  recipient  of  the 
certificate  could  sell  the  certificate  to  a 
third  party  who,  in  turn,  could  transfer  it 
to  yet  another  person;  these  third  parties 
are  known  as  "subsequent  holders." 

Generally,  the  holder  of  a  certificate 
could  exchange  the  certificate  with  CCC 
for  commodities  which  CCC  has 
determined  were  equal  in  value  to  the 
face  value  of  the  certificate.  In  certain 
instances  the  original  holder  of  the 
certificate  was  allowed  to  exchange  the 
certificate  for  cash  from  CCC  so  long  as 
the  certificate  had  been  held  for  at  least 
5  months  from  the  date  of  issuance.  The 
amount  of  the  cash  payment  varied, 
depending  upon  when  the  certificate 
was  presented  to  CCC.  If  the  certificate 
was  presented  to  CCC  prior  to  the 
expiration  date  of  the  certificate, 
approximately  8  months  from  the  date  of 
issuance,  payment  was  made  in  an 
amount  equal  to  the  face  value  of  the 
certificate.  If  the  certificate  was 
presented  within  6  months  after  the 
expiration  date,  CCC  issued  a  payment 
equal  to  85  percent  of  the  value  of  the 
certificate;  if  the  certificate  was 
presented  after  that  date  and  prior  to  18 
months  after  the  expiration  date,  the 
payment  was  50  percent.  After  18 
months.  CCC  would  not  accept  the 
certificate  for  payment. 

The  limitation  that  only  original 
holders  may  obtain  a  cash  payment  was 
implemented  in  order  to  assure  that  the 
purpose  of  issuing  commodity 
certificates  was  met,  the  efficient  use  of 
CCC's  large  commodity  inventories. 
However,  section  107E  of  the  1949  Act 
provided  that  if  commodity  certificates 
were  issued  to  producers  under  certain 
programs,  CCC  must  ensure  that  the 
producers  received  the  same  return  as  if 
the  payment  had  been  made  in  cash. 
Accordingly,  certain  producers  were 
given  the  opportunity  to  exchange 
certificates  for  cash  from  CCC. 

In  some  instances  subsequent  holders 
did  not  submit  their  certificates  to  CCC 
for  commodities  by  the  certificate's 
expiration  date.  Section  1122  of  the  1990 
Act  provides  that,  subject  to  certain 
limitations,  these  subsequent  holders 
who  possess  expired  certificates  may 
submit  them  to  CCC  for  payment  under 
the  same  terms  and  conditions  which 
are  applicable  to  original  holders. 
Generally,  these  holders  may  submit 


expired  certificates  to  CCC  for  a 
payment  of  up  to  $1,000  so  long  as  the 
certificate  was  purchased  prior  to 
January  1, 1990.  Since  section  1122 
amends  section  107E  to  provide  that  the 
payments  to  these  producers  must  be 
under  the  same  terms  and  conditions  as 
are  applicable  to  original  holders, 
certificates  which  have  been  expired 
longer  than  18  months  will  have  no 
value;  certificates  which  have  been 
expired  for  no  longer  than  18  months 
and  for  at  least  6  months  have  a  value  of 
50  percent;  and  certificates  which  have 
passed  their  expiration  date  by  no 
longer  than  6  months  have  a  value  of  85 
percent. 

Accordingly.  7  CFR  part  1470  is 
amended  by  adding  a  new  {  1470.8  to 
implement  the  procedures  for  submitting 
these  expired  certificates  and  the 
requirements  which  are  applicable  to 
such  certificates.  In  order  to  provide 
affected  parties  with  full  benefits  of  this 
provision,  \  1470.8  provides  special  rules 
for  persons  who  have  certificates  which 
would  have  decreased  in  value  from  85 
percent  to  50  percent  and  from  50 
percent  to  no  value  since  the  enactment 
of  the  1990  Act  until  publication  of  this 
interim  rule  and  implementation  of  the 
applicable  procedures  by  CCC. 

Section  1122  also  provides  that  certain 
producers  who  hold  their  certificates  for 
at  least  150  days  and  who  exchange  the 
certificate  for  cash  will  receive  interest 
for  this  time.  Accordingly,  a  new 
§  1470.4(i)  is  added  to  implement  this 
provision.  Section  1470.4(g)(2)  is  also 
amended  to  change  a  reference  to  a 
statutory  provision  which  is  applicable 
to  the  1991  through  1995  crops  of  upland 
cotton  and  to  make  technical  changes. 

The  regulations  at  7  CFR  part  1404  set 
forth  the  regulations  which  are 
applicable  to  the  assignment  of  CCC  and 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  payments. 
Certain  conservation  and  wheat,  feed 
grain,  upland  cotton  and  rice  program 
payments  have  been  assignable  subject 
to  the  restrictions  set  forth  in  section 
8(g)  of  the  Soil  Conservation  and 
Domestic  Allotment  Act.  At  the  time  of 
its  enactment  this  subsection  was 
intended  to  benefit  producers  by 
requiring  that  certain  payments  be 
assignable  in  order  to  assist  producers 
in  obtaining  fmancing  for  the  production 
of  their  crops.  These  restrictions  have 
included  several  requirements,  including 
the  restriction  that  die  assignment  could 
not  be  to  secure  any  prior  indebtedness. 
However,  major  changes  in  agricultural 
financing  have  occurred  since  the 
enactment  of  this  provision  which  have 
restricted  the  usefulness  of  this 
provision.  For  example,  under  credit 
arrangements  which  are  revolving  line 


of  credits  it  is  not  possible  to  adequately 
determine  whether  the  assignment  is  for 
a  future  or  prior  obligation. 

In  order  to  provide  increased 
financing  capabilities  to  producers, 
section  1146  of  the  1990  Act  amended 
section  8(g)  to  remove  these  restrictions. 
As  a  result  these  payments  can  be 
assigned  in  the  same  manner  as 
payments  made  under  the  Conservation 
Reserve  Program,  the  Dairy  Termination 
Program,  and  the  Emergency  Livestock 
Feed  Programs,  Accordingly,  7  CFR  part 
1404  is  amended  to  implement  these 
changes. 

List  of  Subjects 

7  CFR  Part  1404 

Assignment  of  payment. 

7  CFR  Part  1470 

Cotton,  Feed  grains,  Price  support 
programs.  Wheat  and  rice. 

Accordingly,  chapter  XTV  of  title  7  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1404-{  AMENDED] 

1.  The  authority  citation  for  part  1404 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c;  18 
U.S.C  590h(g). 

§  1404.3    [Amended] 

2.  Section  1404.3  is  amended  by 
removing  the  paragraph  designation 
"(a)"  and  by  removing  in  its  entirety 
paragraph  (b). 

§1404.4    [Amended] 

3.  Section  1404.4(a)(2)(ii)  is  amended 
by  removing  the  second  sentence. 

§1404.5    [Removed  and  Reserved] 

4.  Section  1404.5  is  removed  and 
reserved. 

PART  147(V-IAMENDED]    ^ 

5.  The  authority  citation  for  part  1470 
is  revised  to  read  as  follows: 

Authority:  IS  U.S.C.  714b  and  714c,  7  U3.C 
1445d. 

§1470.4    [Amended] 

6.  Section  1470.4  is  amended  by 
revising  paragraph  (g)(2)  and  adding 
paragraph  (i)  to  read  as  follows: 

§1470.4    Commodtty  certJfteates. 
«        •        «        •        • 

(g)  *  *  * 

(2)  Cotton  program  payments. 

Certificates  issued  as  payments  under 

the  1991  through  1995  upland  cotton 

program,  including  payments  issued  in 

accordance  with  section  103B(a)(5)(B)  of 

the  Agricultural  Act  of  1949,  may  be 
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exchanfed  for  CCC-owned  upland 
cotton  only  during  wch  Hm««  as 
determined  and  announced  by  CXX3. 
•        •        •        •        • 

(i)  Interest.  With  respect  to  producers 
who  receive  commodity  certificates  in 
accordance  with  the  wheat,  feed  grains, 
upland  cotton  and  rice  price  lupport  and 
production  adjustment  programs 
authorized  by  parts  1413  and  1421  of  this 
title,  a  producer  to  whom  the  certificate 
is  issued  who  exchanges  such  a 
certificate  with  CCC  for  cash  in 
accordance  with  subsection  (f)  of  this 
section  shall  receive  interest  with 
respect  to  such  certificate  for  a  150  day 
period.  Such  interest  shall  be  the  rate  of 
interest  determined  in  accordance  with 
part  1405  of  this  Title  which  is  in  effect 
on  the  date  the  certificate  i«  issued 

7.  A  new  S  1470.8  is  added  to  read  as 
follows: 

§  1470.B    S(*s«qMnt  hoidar*. 

(a)  General.  A  person  who  acquires  a 
commodity  certificate  from  another 
person  shall  be  considered  to  be  a 
"subsequent  hoWer"  of  the  certificate. 
Subsequent  holders  of  certificates  who 
purchased  a  commodity  certificate  on  or 
before  January  1, 1990  may.  after  the 
expiration  date  specified  on  the 
certificate,  submit  the  certificate  to  CCC 
for  a  payment  from  CCC  determined  in 
accordance  with  paragraph  (b)  of  this 
section.  All  certificates  must  be 
submitted  after  January  2. 1991  and  on 
or  before  May  28, 1961.  Certificates 
submitted  after  May  28, 1991  shall  not 
be  accepted  for  payment.  Certificates 
shall  be  considered  to  be  submitted  as 
of  the  date  of  the  postmark  on  the 
envelope  containing  the  certificate  All 
certificates  submitted  for  payment  must 
be  submitted  with,  and  in  accordance 
with.  Form  CCC-fl.  All  certificates 
submitted  to  CCC  for  payment  shall  be 
retained  by  CCC. 

(b)  Payment  rales.  (1)  Certificates 
With  an  expiration  date  of  April  30, 1989 


or  earlier  shall  not.  in  any  instance,  be 
eligible  for  payment  by  CCC. 
Certificates  which  are  submitted  18 
months  after  the  expiration  date 
specified  on  the  certificate  shall  not  be 
accepted  for  payment  by  CCC 

(2)  Persons  who  submit  to  CCC.  in 
accordance  with  this  section, 
certificates  with  an  expiration  date  of 
May  31,  1989  or  later  shall  receive  a 
payment  equal  to  50  peicent  of  the 
certificate's  face  value  if  such  certificate 
is  submitted  within  the  period  which: 

(i)  Begins  6  months  and  one  day  after 
the  expiration  date  specified  on  the 
certificate  and 

(ii)  Ends  18  months  after  such 
expiration  date. 

(3)  Persons  who  submit  to  CCC  in 
accordance  with  this  section  certificates 
with  an  expiration  ddte  of  May  31,  1989 
or  later  shall  receive  a  payment  equal  to 
85  percent  of  the  certificate's  face  value 
if  such  certificate  is  submitted  within 
the  period  which: 

(i)  Begins  the  day  after  the  expiration 
date  specified  on  the  certificate  and 

(ii)  Ends  6  months  after  such 
expiration  date. 

(c)  Transitjonul  rules.  In  order  to 
provide  full  benefits  under  this  section 
to  parties  whose  certificatts  may 
decline  in  value  from  the  date  of 
enactment  of  section  1 122  of  the  Food, 
Agnculture.  Conservation,  and  Trade 
Act  of  1990  (November  2a,  1990)  until  the 
implementation  of  the  provisions  of  such 
section,  persons  who,  by  lanuary  31. 
1991,  submit  to  CCC  in  accordance  with 
this  section  certificates  with  expiration 
dales  of  May  31.  1989,  |une  30,  1989, 
May  31.  1990,  and  June  30.  1990,  shall 
receive  payments  for  such  certificates  as 
if  they  had  been  submitted  on  November 
3a  1990 

(d)  PaynuTil  limit.  (1]  No  person,  as 
defined  m  5  n9.2tr)  of  this  tiiie,  shall 
receive  a  payment  m  excess  of  $1,000, 
except  that  any  wholly-owned  or  wholly 
controlled  entity,  such  as  a  corporation. 


shall  be  conwdered  to  be  the  same 

person  as  the  person  which  owns  or 
controls  such  entity.  Any  person  who 
adopts  or  participates  in  adopting  a 
scheme  or  device  which  is  designed  lo 
evade  this  lintilalion  or  which  has  the 
effect  of  evading  this  Hmitation  shall  be 
ineligible  to  receive  a  pajmienl  under 
this  section.  Such  acts  include,  but  are 
not  limited  to: 

(i)  Concealing  information  which 
affects  the  apphcation  of  this  section; 

(ii)  Submitting  false  or  erroneous 
information; 

(iii)  Creating  fictitious  entities  for  the 
purpose  of  evading  the  application  of 
this  section, 

(2)  No  payment  shall  be  paid  to  a 
person  which  is  in  excess  of  the  amount 
which  the  person  paid  for  the  certificate. 

(e)  Application.  In  order  lo  receive  a 
payment  under  this  section,  a  person 
must: 

(1)  Submit  certificates  with  an" 
expiration  date  of  May  31. 1989.  or  later 
with  a  completed  Form  CCC-8  to  CCC 
postmarked  by  May  28, 1991; 

(2)  Submit  no  eariier  than  January  2, 
1991  all  certificates  and  Forms  CCC-8  to 
CCC  by  mail  at  the  following  address: 
CCC  Expired  Certificate  Exchange,  Attn: 
Claims  and  Collections  Division,  P.O. 
Box  419205,  Kansas  City,  Missouri, 
64141-6205; 

(3)  Submit  evidence  to  CCC  which 
establishes  to  the  satisfaction  of  CCC: 

(i)  The  dale  the  subsequent  holder 
purchased  the  certificates; 

(ii)  The  price  paid  by  the  subsequent 
holder  for  the  certificates;  and 

(iii)  If  requested  by  CCC,  the  name 
and  address  of  the  person  from  whom 
the  subsequent  holder  purchased  the 
certificates. 

Signed  this  27lh  day  of  December,  1990  in 
Washington,  DC. 
)ohn  A.  Steveosoa 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

BILLMQ  COOC  MW-OS-M 
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APPL»CATK)N  TO  EXCHANGE  EXPIRED  COMMOOrTY  CERTIFICATES  FOR  CASH 

(For  Subs«qu«nt  HotdMs) 
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7CFRPwt1477 


OiMttw  Payment  Program  (or  19M 

Crop* 

AOCNCr.  Commodity  Credit  Corporation. 

USDA. 

action:  Interim  rule. 


sUmIhuiv:  The  Disaster  Assistance  Act 
of  1980  (the  1989  Act),  provided 
assistance  to  eligible  producers  for 
losses  of  1989  crop  production  due  to 
damaging  weather  or  related  conditions 
in  1988  or  1989.  The  Food.  Agriculture, 
Conservation,  and  trade  Act  of  1990 
(1990  Act)  amended  the  1989  Act  to 
provide:  The  total  quantity  of  1989 
sugarcane  that  producers  on  a  farm 
actually  harvested  or  could  have 
harvested  shall  be  based  on  the  quantity 
of  recoverable  sugar  when  determining 
disaster  losses;  losses  of  producers  of 
any  crop  of  Valencia  oranges  affected  by 
a  freeze  in  either  1988  or  1989  shall  be 
considered  when  determining  eligibility 
for  program  payments  and;  disaster 
assistance  for  producers  on  the  Wind 
River  Indian  Reservation.  Wyoming, 
who  suffered  losses  due  lo  lack  of  water 
as  the  result  of  Indian  Tribal  water 
adjudication. 

Accordingly,  this  interim  rule  amends 
7  CFR  part  1477  lo  implement  these 
revised  provisions. 

DATES:  This  Interim  rule  shall  become 
effective  on  January  4. 1991.  However, 
conunents  received  on  or  before 
February  4, 1991  will  be  considered  in 
development  of  Final  Rule.  Submit 
comments  to:  Director,  Cotton.  Grain 
and  Rice  Price  Support  Division. 
Agricultural  Stabilization  and 
Conservation  Service.  USDA.  P.O.  Box 
2415,  Washington.  DC  20013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Cox.  Jr.,  Program  Specialist. 
Cotton.  Grain,  and  Rice  Price  Support 
Division  (CGRD).  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  United  States  Department  of 
Agriculture  (USDA)  P.O.  Box  2415. 
Washington.  DC.  Telephone:  (202)  382- 
8757. 

SUPPLEMENTARY  INFORMATION:  This 
Interim  rule  has  been  revised  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  No.  1512-1  and  has  been 
classified  as  "not  major"  since  the 
program  will  have  an  annual  effect  on 
the  economy  of  less  than  $100  million. 
Accordingly,  a  final  regulatory  impact 
analysis  is  not  necessary. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 


Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  the  law  to  publish  a  notice 
of  proposed  rulemaking  with  respect  to 
the  subject  matter  of  this  rule. 

An  Environmental  Evaluation  with 
respect  to  the  Disaster  Payment  program 
was  completed  for  the  1989  program.  It 
has  been  determined  that  this  action  is 
not  expected  to  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  In  addition,  it  has  been 
determined  that  this  action  will  not 
adversely  effect  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Due  to  the  statutory  deadlines  for 
these  provisions,  this  interim  rule  is 
effective  upon  publication.  However, 
comments  are  requested  and  will  be 
taken  into  consideration  when 
developing  the  final  rule. 

The  titles  and  numbers  of  federal 
assistance  program,  assistance  program 
to  which  this  rule  applies  are:  Title — 
Cotton— 10.502;  Feed  Grains— 10.055; 
Wheat— 10.058;  Rice— 10.065;  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  Seen  the  Notice  related  to  7 
CFR  part  3015.  subpart  V.  published  at 
48  FR  29115  (June  24. 1983), 

Background 

The  1990  Act  amended  the  1989  Act  to 
provide  that  disaster  payments  for  the 
1989  sugarcane  crop  will  be  based  on 
the  quantity  of  recoverable  sugar  rather 
than  on  the  number  of  tons  of  sugarcane 
produced  on  the  farm.  Those  producers 
who  previously  applied  for  disaster 
payments  will  have  their  payments 
recomputed  and  the  amount  due  will  be 
determined  not  later  than  February  26. 
1991.  based  on  pounds  of  recoverable 
sugar.  Those  producers  who  previously 
did  not  apply  for  benefits  under  the  1989 
disaster  program  for  sugarcane  will 
have  until  January  15. 1991.  to  seek 
disaster  benefits  under  the  1989  program 
for  sugarcane  as  amended  by  the  1990 
Act. 

Producers  of  1989  or  1990  crop  of 
Valencia  oranges  affected  by  a  1989 
freeze  may  be  eligible  for  a  disaster 
program  payment  if  the  producer  on  the 
farm  incurred  a  loss  of  50  percent.  Those 
producers  who  applied  previously  for  a 
disaster  payment  will  have  their 
payments  recomputed  not  later  than 
February  26. 1991.  Producers  who  did 


not  previously  apply  for  benefits  may  do 
so  until  January  15. 1991. 

Producers  on  the  Wind  River  Indian 
reservation  who  were  affected  by  a  lack 
of  water  as  a  result  of  Indian  Tribal 
water  rights  adjudication  affecting 
producers  on  that  portion  of  the  Big 
Horn  River  drainage  system  on  the 
Wind  River  reservation,  Wyoming,  are 
eligible  for  disaster  payments.  This  is 
effective  for  1990  crop  of  wheat,  barley, 
oats,  grass  hay.  and  alfalfa  hay.  These 
producers  may  make  application  for       | 
program  payment  no  later  than  May  27, 
1991.  However,  the  total  amount  of 
assistance  is  limited  to  $250,000. 

List  of  Subject  in  7  CFR  Part  1477 

Disaster  payment  1989  crops. 

Accordingly.  7  CFR  part  1477  is 


amended  as  follows: 
PART  1477-{AMENDED1 

1.  The  authority  citation  for  7  CFR 
part  1477  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1421  Note;  15  U.S.C. 
714b  and  714c:  and  Sec.  2275  of  the  Food, 
Agriculture,  Conservation  and  Trade  Act  of 
1990. 

2.  Section  1477.1  is  revised  to  read  as 
follows: 

§  1447.1    General  statement. 

This  part  sets  forth  the  regulations  for 
the  Disaster  Payment  Programs  as 
provided  by  the  Disaster  Assistance  Act 
of  1989  and  in  section  2275  of  the  Food, 
Agriculture,  Conservation  and  Trade 
Act  of  1990.  The  purpose  of  the 
programs  is  to  make  disaster  payments 
to  eligible  producers  on  a  farm  who 
have  suffered  a  loss  of  production  of 
crops  due  to  damaging  weather  or 
related  condition  in  1988  or  1989. 

3.  Section  1477.18  is  added  to  read  as 
follows: 

§  1477.18    Computation  of  sugarcane 
losses. 

(a)  Losses  of  sugarcane  shall  be 
computed  on  the  quantity  of  recoverable 
sugar,  as  determined  by  CCC. 

(b)  Producers  of  sugarcane  who  have 
losses  of  production  of  1989  sugarcane, 
as  determined  under  this  part,  who  did 
not  previously  file  an  application  for 
assistance  under  this  part  prior  to 
November  28. 1990.  must  file  an 
application  for  assistance  by  January  15. 
1991. 

4.  Section  1477.19  is  added  to  read  as 
follows: 

§  1477.19    Valencia  oranges. 

(a)  Producers  of  1989  and  1990  crop 
Valencia  oranges  affected  by  a  1989 
freeze  shall  be  eligible  to  receive 
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assistance  under  this  part  in  the  i 
manner  as  producers  of  the  1989  crop  of 
Valencia  oranges  except  that  for 
purposes  of  i  1477.5(b)(4K  tbe  qsenlity 
of  excludable  production  shall  be  IDO 
percent  in  lieu  of  70  percent 

(b)  Producers  of  Valencia  oranges  who 
have  losses  of  production  of  1990  crop 
Valencia  oranges,  at  detersuned  under 
this  part,  who  did  not  previously  file  for 
assistance  under  this  part  prior  to 
November  28. 1900  must  file  an 
application  for  assistance  by  January  15. 
1991. 

5.  Section  1477.20  re  added  to  read  as 
follows: 


§1477.20 

(a)  Producers  on  a  farm  who  srrffered 
losses  due  to  drought  induced  by  lack  of 
water  as  a  result  jrf  Indian  Tribal  water 
rights  adjudication  affecting  producers 
on  that  portion  of  the  Big  Horn  River 
drainage  system  located  in  the  Wind 
River  Indian  Reservation  of  Wyoming 
shall  be  eligible  to  receive  assistance 
with  respect  to  the  1990  crape  ot  wheat, 
barley,  oats,  grass  hay  and  alfalfa  under 
the  same  terms  and  conditions  for 
producers  of  the  1989  crops  of  such 
commodities  except  as  follows: 

(1)  Such  producers  shall  not  be 
required  to  purchase  mulliperil  crop 
insurance; 

(2)  The  total  amount  of  assistance 
made  under  this  section  shall  be 
$250,000; 

(3)  In  the  event  the  total  of  the 
approved  losses  determined  in 
accordance  with  this  part  exceeds 
$250,000.  CCC  shall  make  payments  on  a 
pro  rata  basis;  and 

(4)  Applications  must  be  filed  by  May 
27,1981. 

Signed  at  Wathiof  loa  DC  on  December  27. 
1990. 


]dka  A  Stevi 

Acting  Execudvg  Vice  Prestdeot.  Commodity 

Credit  Corporation. 

[FR  Doc.  M-aS  nied  l-3-»l:  Bt«  amj 

BIUJNO  COOC  M10-«S-M 

Animal  and  Plant  Health  InspecUon 
Servica 

9  CFR  Parts  91  and  92 
[Dodmt  No.  90-113) 

Temporary  Entry  of  Cattle  From 
Mexico 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

actwn:  Final  rule. 

_^ . t 

summary:  We  are  adopdng  as  a  final 
rule,  with  one  change,  an  interim  rule 
that  amended  the  regulations  regarding 


importation  of  cattle  to  facilrtate  the 
teraporary  entry  onder  United  Slates 
Custoans  bood  of  certam  cattle  from 
Mexico  that  are  held  temporarily  in 
quarantined  feedlots  in  the  United 
States  and  then  retomed  to  Mexico  for 
sinister.  Th^se  cattle  are  exempt  from 
certain  certiftcation  and  testing 
requirements  normally  applied  to  cattle 
exported  to  Mexico  from  the  United 
States. 

EFFECTIVE  DATE:  February  4. 1991. 
FOR  FURTHER  RIFORMATION  CONTACT 
Dr.  Sam  Richeeon.  Senior  Staff 
Veterinarian.  BEAS.  VS.  APHIS,  USDA, 
room  75©.  Federal  Buflding,  8505  Bekrest 
Road.  Hyattsville.  MD  20782.  301-438- 
8144. 
SUPPtEMENTARY  INFORMATION: 

BackyoMid 

bi  an  interim  rule  effective  on  March 
30, 1990.  end  ptibRsbed  in  the  Federal 
Regisler  on  April  5. 1990  (55  FR  12632- 
12634.  Docket  90-035),  we  amended  the 
regulations  in  0  CFR  pwts  91  and  92  that 
restrict  the  importation  of  caHle  to  allow 
cattle  from  Mexico  to  enter  the  United 
States  for  temporary  feeding  and  return 
to  Mexico  under  specified  conditions. 
The  cattle  may  enter  the  United  States  if 
they  enter  under  United  States  Customs 
bond,  are  moved  directly  from  the  port 
of  entry  to  a  quarantined  feedlot 
approved  by  the  United  States 
Department  of  Agriculture  (USDA)  and 
the  State  in  which  the  quarantined 
feedlot  is  located,  and  leave  the  feedlot 
only  for  direct  return  to  Mexico. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
June  4. 199a  We  received  13  comments 
prior  to  this  closing  date.  Two  comments 
opposed  the  interim  rule,  four  comments 
supported  the  rule  as  written,  and  seven 
comments  supported  the  rule  but 
requested  minor  technical  changes  to  it. 
The  comments  that  opposed  the  rule  or 
requested  changes  are  discussed  below. 

Two  State  animal  health  agencies 
questioned  the  reliability  of  the  rule's 
procedures  for  ensuring  that  the 
temporary  entry  of  Mexican  cattle  does 
not  spread  commimicable  animal 
disease  in  the  United  States. 

As  discussed  in  the  interim  rule,  we 
believe  that  the  restrictions  applied  to 
these  Mexican  cattle  reduce  their 
potential  for  spreading  disease  to  an 
insignificant  level,  comparable  to  the 
level  presented  by  cattle  allovred  entry 
under  other  regulatory  requirements. 
The  cattle  are  inspected  at  the  border 
prior  to  entry,  and  maat  meet  cattle 
fever  tick  certification  and  dipping 
requirements  at  that  time.  In  addition 
the  cattle  must  meet  the  certification 
and  testing  requirements  of  }  92.427(c) 


for  tubercidosis  and  i  g2.427td)  for 
brucellosis.  After  they  enter  the  United 
States,  the  cattie  most  be  ino\'ed  in 
sealed  trucks  or  railway  cars,  must  be 
confined  in  feedbts  to  prevent  disease 
transmission,  and  must  be  retamed  to 
Mexico.  We  believe  these  restrictjons 
and  the  other  retpnreneRts  of  the 
interim  rale  will  prevent  the  spread  of 
disease  by  the  cattle.  Theiefore,  no 
change  was  made  in  respcnse  to  this 
comment 

Seven  commentcrs  requested  a 
change  to  the  rale's  requirement  that 
cattle  imported  from  Mexico  in 
accordance  with  the  rule  must  be 
confined  in  quarantined  feedlots  as 
defined  in  9  CFR  78.1.  These  comments 
were  made  by  feedlot  owners,  a  State 
Veterinarian,  a  cattle  feeders 
association,  a  cattle  growers 
association,  and  a  member  of  the  United 
States  House  of  Representatives. 

The  definition  of  quarantined  feedlot 
contained  in  9  CFR  78.1  is  part  of  the 
brucellosis  control  program,  and  as  a 
Brucellosis  Class  Free  State,  Arizona 
does  not  maintain  any  quarantined 
feedlots.  Therefore,  these  commenlers 
requested  that  the  rule  be  changed  to 
allow  cattle  to  he  confined  either  at 
quarantined  feedlots  as  defined  in  9  CFR 
78.1,  or.  in  Brucellosis  Qass  Free  Slates. 
in  State  quarantined  feedl  jts. 
We  agree  that  in  addition  to 
quarantined  feedlots  designated  in 
accordance  with  9  CFTl  7&1,  State 
quarantined  feedlots  in  Bruceflosis 
Class  Free  States  could  safely  contain 
cattle  imported  in  accordance  with  this 
rule  ontil  their  return  to  Mexico. 
Therefore,  we  are  amending  §  92.427(e) 
to  require  that  the  cattle  be  moved 
directly  from  the  port  of  entry  lo  a 
quarantined  feedlot  approved  m 
accordance  with  §  78.1.  or,  tn  Brucellosis 
Class  Free  Stales,  to  a  feedlot  under 
State  quarantine.  We  are  also  adding 
provisions  regarding  approval  of  State 
quarantined  feedlots.  Approval  will  be 
granted  only  after  a  State  representative 
or  Area  Veterinaa-ian  in  Charge  inspects 
the  confined  area  and  determines  thai 
all  cattle  confined  m  it  will  be  secure 
and  isolated  from  contact  with  all  oti»er 
cattle,  and  that  there  is  no  possttnlity  of 
communicable  animal  diseases  being 
mechanically  transmitted  from  the 
confined  area.  Such  State  quarantined 
feedlots  for  temporarily  imported 
Mexican  cattle  must  contain  only  cattie 
from  Mexico  imported  for  temporary 
feeding  and  return  to  Mexico,  and  these 
cattle  must  be  confined  at  the  leedlol 
without  opportunity  for  pasturing  or 
grazii^ 

These  cattle  from  Mexico  can  be 
safely  confined  »n  either  a  feedlot  under 
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State  quarantine  or  a  quarantined 
'     feedlot  under  the  Federal  Brucellosis 
quarantine,  as  long  as  the  feedlot  is 
effectively  operated  and  supervised  to 
prevent  the  possibility  of  disease 
transmission.  We  believe  requiring 
approval  by  the  State  animal  health 
official  and  the  Area  Veterinarian  in 
Charge  for  State  feedlots  used  to  confine 
these  cattle  will  ensure  that  only 
feedlots  that  effectively  confine  the 
cattle  will  be  used.  Additional  safety  is 
provided  by  the  requirement  that  the 
State  quarantined  feedlots  may  contain 
only  cattle  temporarily  imported  from 
Mexico  in  accordance  with  this  rule, 
thus  reducing  the  possibility  of  disease 
spread  to  other  animals. 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  this  final 
rule. 

Miscellaneous 

In  a  final  rule  published  in  the  Federal 
Register  on  August  2, 1990  (55  FR  31484- 
31562.  Docket  No.  90-023).  the 
regulations  in  9  CFR  part  92  were 
reorganized  and  renumbered.  One  of  the 
effects  of  this  reorganization  is  that  the 
regulations  concerning  cattle 
temporarily  imported  in  bond  from 
Mexico  are  now  located  in  §  92.427. 
rather  than  S  92.35.  The  numbering  in 
this  rule  has  been  changed  to  reflect  this 
reorganization. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprise  in  domestic  or  export 
markets. 

This  action  establishes  a  simplified 
procedure  for  the  temporary 
importation,  feeding,  and  return  to 
Mexico  of  Mexican  cattle.  The  primary 
economic  effects  of  this  rule  will  be  in 
the  form  of  economic  benefits  to 
Mexican  cattle  owners,  who  will  be  able 
to  take  advantage  of  feeding  in  the 
United  States  to  bring  their  cattle  to  full 
market  weight,  instead  of  slaughtering 
them  before  they  reach  full  weight. 


Some  economic  benefits  will  also  accrue 
to  a  small  number  (under  20)  of  United 
States  quarantined  feedlots,  many  of 
which  are  small  entities,  that  will  house 
and  feed  the  cattle  during  their  stay  in 
the  United  States.  A  small  secondary 
benefit  may  also  accrue  to  United  States 
importers  of  Mexican  beef,  by  slightly 
increasing  the  number  of  full-weight 
Mexican  cattle  available  for  slaughter. 

As  an  alternative  to  this  action,  we 
considered  encouraging  the  owners  of 
Mexican  cattle  to  import  feed  for  their 
cattle  into  Mexico;  however,  the 
importation  of  cattle  for  feeding  in  the 
United  States  is  more  economically 
efficient,  because  the  feed  efficiency  of 
cattle  is  low.  At  least  nine  pounds  of 
cattle  feed  are  required  to  produce  one 
pound  of  on-hoof  beef  in  cattle,  and  the 
expense  of  importing  and  distributing 
sufficient  feed  for  the  cattle  in  question 
would  be  greater  than  the  economic 
benefit  achieved  through  the  resulting 
weight  gain. 

We  anticipate  that  no  more  than 
approximately  10,000  Mexican  cattle 
will  be  imported  this  year  for  temporary 
feeding  and  return  to  Mexico  in 
accordance  with  this  rule.  These  cattle 
will  be  maintained  in  feedlots  until  their 
return  to  Mexico.  The  importation  of 
10,000  additional  cattle  is  expected  to 
have  no  significant  economic  impact  on 
businesses  or  small  entities,  and  will  not 
represent  significant  competition  for 
feedlot  resources.  In  comparison,  the 
number  of  cattle  imported  from  Mexico 
for  all  purposes  in  1989  was  615.087,  and 
the  number  of  cattle  raised  for  slaughter 
in  Texas  (the  State  where  most  cattle 
imported  in  accordance  with  this  rule 
will  be  held  for  temporary  feeding)  in 
1988  was  approximately  6.200,000. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  information 
collection  provisions  that  are  included 
in  this  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
2015,  subpart  V.} 


List  of  Subjects 

9  CFR  Part  91 

Animal  diseases.  Animal  welfare, 
Exports.  Livestock  and  livestock 
products.  Transportation. 

9  CFR  Part  92 

Animal  diseases.  Canada.  Imports, 
Livestock  and  Livestock  products. 
Mexico.  Poultry  and  poultry  products. 
Quarantine.  Transportation,  Wildlife. 

Accordingly.  9  CFR  parts  91  and  92 
are  amended  as  follows: 

PART  91-INSPE(mON  AND 
HANDLING  OF  UVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  105, 112, 113, 114a,  120, 
121, 134b,  134f.  612,  613,  614,  618;  46  U.S.C. 
466a,  466b;  49  U.S.C.  1509(d);  7  CFR  2.17.  2.51. 
and  371.2(d). 

§91 J    [Amended] 

2.  In  §  91.3.  the  second  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
phrase  ".  except  cattle  from  Mexico 
imported  into  the  United  States  in  bond 
for  temporary  feeding  and  return  to 
Mexico."  immediately  following  the 
word  "Canada". 

§91.5    [Amended] 

3.  In  5  91.5.  the  introductory  sentence 
is  amended  by  adding  the  phrase  ", 
except  cattle  from  Mexico  imported  into 
the  United  States  in  bond  for  temporary 
feeding  and  return  to  Mexico." 
immediately  following  the  word  "cattle". 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105,  111,  134a,  134b.  134c.  134d, 
134f.  and  135:  31  U.S.C.  9701;  7  CFR  2.17,  2.51. 
and  371.2(d). 

2.  In  I  92.400,  the  following  definition 
is  added  in  alphabetical  order 

§  92.400    Definitions. 
♦        •        •        •        * 

Moved  directly  by  land.  Moved  by 
rail,  truck,  or  other  land  vehicle  without 
unloading  and  without  stopping  except 
for  refueling,  or  for  traffic  conditions 
such  as  traffic  lights  or  stop  signs. 
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3.  In  S  92.427.  paragraphs  (e){l){i) 
through  (e)(l)(iii)  are  revised  to  read  as 
follows: 

§92.427    Cattle  from  Mexica 

•  *        •        •        • 

(e)  •  •  • 

(1)  *  *  * 

(i)  Are  moved  directly  by  land  from 
the  port  of  entry  to  a  quarantined 
feedlot  approved  in  accordance  with 
5  78.1  of  this  chapter  or,  in  a  Brucellosis 
Class  Free  State,  to  a  State  quarantined 
feedlot  for  temporarily  imported 
Mexican  cattle  approved  by  the  State 
animal  health  official  and  the  Area 
Veterinarian  in  Charge.  Approval  will 
be  granted  only  after  a  State 
representative  or  the  Area  Veterinarian 
in  Charge  inspects  the  feedlot  and 
determines  that  cattle  confined  in  it  will 
be  secure  and  isolated  from  contact  with 
all  other  cattle,  and  that  there  is  no 
possibility  of  communicable  animal 
diseases  being  mechanically  transmitted 
from  the  confined  area.  The  State 
quarantined  feedlot  shall  contain  only 
cattle  from  Mexico  imported  for 
temporary  feeding  and  return  to  Mexico, 
with  no  provision  for  pasturing  or 
grazing. 

(ii)  Are  removed  from  the  feedlot  only 
to  be  moved  directly  to  a  Mexican  port 
of  entry  for  return  to  Mexico  for 
slaughter:  and 

(iii)  Are  moved  directly  by  land  from 
the  port  of  entry  to  the  feedlot.  and  from 
the  feedlot  to  the  Mexican  port  of  entry, 
only  in  trucks  or  railway  cars  sealed 
with  a  seal  applied  by  a  United  States 
Department  of  Agriculture  inspector. 

•  *        *        •        • 

Done  in  Washington.  DC,  this  27th  day  of 
December  1990. 
lames  W.  Closser. 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  91-37  Filed  1-3-91;  8:45  am] 

BILUNO  CODE  3410-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
(Docket  No.  89F-0450] 

Indirect  Food  Additives;  Paper  and 
Papeft>oard  Components 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 


the  safe  use  of  poly(isobutene)/maleic 
anhydride,  diethanolamine  reaction 
product  as  a  surfactant  for  dispersions 
of  polyacrylamide  retention  and 
drainage  aids  used  in  the  manufacture  of 
paper  and  paperboard  intended  to 
contact  aqueous  and  fatty  foods.  This 
action  is  in  response  to  a  petition  filed 
by  ICI  Americas.  Inc. 
DATES:  Effective  January  4. 1991;  written 
objections  and  requests  for  a  hearing  by 
February  4. 1991. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  N.  Harrison.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C 
St..  SW..  Washington,  DC  20204.  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  November  17. 1989  (54  FR  47828).  FDA 
announced  that  a  food  additive  petition 
(FAP  OB4178)  had  been  filed  by  ICI 
Americas,  Inc..  Concord  Pike  and 
Murphy  Rd..  Wilmington.  DE 19897. 
proposing  that  §  176.170  Components  of 
paper  and  paperboard  in  contact  with 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  poly(isobutene)/maleic 
anhydride,  diethanolamine  reaction 
product  as  a  surfactant  in  the 
preparation  of  polyacrylamide  retention 
and  drainage  aids  used  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  aqueous  and  fatty 
foods. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  21 
CFR  176.170(a)(5)  should  be  amended  as 
set  forth  below. 

In  accordance  with  $  171.1(h)  (21  CFR 
171.1(hl).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 


significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  4. 1991,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  176  is 
amended  as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES;  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Sees  2U\.  402,  406,  409,  706  of 
the  Federal  Food,  Drug,  and  Cosmetic  Acl  (21 
U.S.C  321,  342,  346.  348,  376) 

2.  Section  176.170  is  amended  in 
paragraph  (a)(5)  by  alphabetically 
adding  a  new  entry  to  the  table  to  read 
as  follows: 


BEST  COPY  AVAILABLE 


968 
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§176.170    Components  of  pap«f  and 
papMtaMTtf  ki  conCKt  with  a^MoiM  and 


(a)-  '  • 

(5)  •  •  • 

IMotm^mmem 

LMtatMra 

•             • 

•             •             • 

For  oM  only  «  a 

annydMto  adduei. 

surfactant  for 

dtoo6ranns  0* 

rsaclwn  proAtd  Th* 

petyKiytMnde 

■MMMo  and  drainage 

polyOMtMHne)/maicK 

»(te  «r»loye<J  poorio 

anytMa  adduet  to 

the  jhaet  tormanoo 

drathanotoMn*  « t-.t. 

opowlioii  n  »!• 

mamtactur*  o(  pap«r 

and  papertoartl 

•                           • 

•              •              • 

Daled:  Decaaabcr  2S.  1990. 
Fred  R.  Shank. 

Director.  Center  far  Food  Safety  and  Appfied 

Suthtion. 

[VR  Doc.  tl-102  Fifed  1-3-91: 1:45  am| 

BiUMacooc  tna-m-m 


DEPAHTIIEIIT  OF  THE  IMTEWOR 

Omcm  of  Surface  Wning  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Virginia  Regulatory  Program; 
Ownership  and  Control  Data; 
ImprevWently  laaued  Permita 

A3ENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (GSM), 

Interior. 

ACTION:  Final  rale;  approval  of 

aTiendment. 


summary:  OSM  is  announcing  approval 
of  a  proposed  amendment  to  the 
V  irginia  pen^anent  regulatory  program 
(hereinafter  referred  to  as  the  Virginia 
program)  approved  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCR,^).  The  proposed 
amendment  defines  the  term  "ownership 
and  control, "  details  additional 
requirements  concerning  the  reporting  of 
violations,  ownership  and  control  data, 
and  the  effect  of  that  information  on 
various  permitting  decisions:  and 
provides  criteria  ami  procedures  for  the 
identification  and  rescission  of 
improvidently  issued  permits.  The 
proposed  amendment  also  changes  the 
definition  of  "operator."  The  amendment 
is  intended  to  revise  the  State  program 
to  be  consistent  with  the  corresponding 
Federal  standardsv  and  to  clarify  and 
correct  iocoosisteBcies  in  Virginia's 
rules. 


EFFlcnvE  DATE:  )anuary  4. 1991. 
FOa  FURTxea  aiFOnMATtOM  cohtact: 
Mr.  Robert  A.  Penn.  Director.  Big  Stone 
Gap  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
P.O.  Drav^er  1216,  Powell  Valley  Square 
Shopping  Center.  Room  220.  Route  23. 
Big  Stone  Gap.  Virginia  24219; 
Telephone:  (703)  523-4303. 
SUPPLEMENTARY  atFORMATtON: 

I.  Backj^round  on  the  Virginia  Program. 

II.  Submission  of  Amendment. 
HI.  Directora  Findings- 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

V'l.  Procedural  Determinations. 

I.  Background  on  the  Virginia  Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Virginia 
program  on  December  15,  IMl. 
Information  pertinent  to  the  general 
background  and  revisions  to  the 
proposed  Virginia  program  submission, 
as  well  as  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval,  can  be  found  in  the  December 
15, 1981.  Federal  Regisler  (48  FR  61085). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  proposed 
amendments  are  identified  at  30  CFR 
946.12.  946.13.  94ai5.  and  946.16. 

II.  Submission  of  Amendment 

By  letter  dated  lune  29. 1990 
(Administrative  Record  No.  VA-752), 
Virginia  submitted  amendment  No.  VA- 
0003  in  resjjonse  to  May  11, 1989.  and 
November  17, 1989.  letters  from  OSM 
(Administrative  Record  Nos.  VA-726 
end  VA-743)  in  accordance  with  30  CFR 
part  732  and  in  response  to  a  required 
amendment  under  30  CFR  946.16(a)  (55 
FR  3738,  February  5. 1990)-  The  May  11. 
1989,  Part  732  letter  (Admmistrabve 
Record  No.  VA-726)  requires  certain 
provisions  of  the  State  program  to  be 
updated  for  consistency  with  Federal 
regulations  relating  to  ownership  and 
cantrol  and  permit  rescission  criteria 
and  procedures  promulgated  t.hrough 
April  28. 1989.  Virgmia  proposes  to 
amend  the  following  sections  of  the 
Virginia  Regulations  (VR):  Section  480- 
C3-19.700.5.  Definitions;  section  480- 
C3.19.773.15  (b)(1),  (bKlHii),  (b)(2),  (b)(3). 
and  (e).  Review  of  Permit  Applications: 
section  480-03-19.773.17  (h),  (h)(1).  and 
(h)(2).  Permit  Conditions;  section  480- 
03-19.778-13.  778.13  (b).  (b)  (1-3).  (c),  (c) 
(1-5),  (d),  (d)(1).  (d)(2).  (i),  and  (k). 
Identification  of  Interests;  section  480- 
03-19.778.14.  77ai4  (c).  (c)(1).  and  (d). 
Violation  Information;  section  480-03- 
19.843.11(g),  Cessation  Orders;  and 
section  480-03-19.843.13  (Revised  Title). 
Suspension  or  Revocation  of  Permits: 
Pattern  of  Violations. 


Virginia  proposes  to  add:  section  480- 
03-19.773.20,  Improvidently  Issued 
Permits:  General  Procedures;  and 
section  480-03-19.773.21.  Improvidently 
Issued  Permits:  Rescission  Procedures. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  7, 
1990.  Federal  Register  (55  FR  32100)  and 
in  the  same  notice  opened  the  public 
comment  period  and  provided 
opporttmity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  dosed  on 
September  6, 1990. 

By  letter  dated  October  18. 1990 
(.Administrative  Record  No.  VA-776). 
Virginia  submitted  additional 
information  to  both  support  and  modify 
its  proposed  amendment.  The  additional 
information  was  submitted  in  response 
to  an  issue  letter  dated  September  24, 
1990,  ftxim  OSM  (Administrative  Record 
No.  VA-767).  OSM  announced  receipt  of 
the  revisions  to  the  previously  proposed 
amendment  in  the  November  19, 1990, 
Federal  Register  (55  FR  48136)  and  in  the 
same  notice,  reopened  the  public 
comment  period  The  comment  period 
closed  on  December  4, 1990. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment  to  the  Virginia  program. 

1.  VR  480-03-19.7005    Definitions 

Virginia  proposes  to  revise  the 
definition  for  "operator"  and  add  a  new 
deHnition  for  the  phrases  "owned  or 
controlled"  and  "owns  or  controls."  The 
language  of  these  definitions  is  identical 
to  the  Federal  definitions  at  30  CFR 
701.5  and  773.5.  Therefore,  the  Director 
finds  the  proposed  definitions  to  be  no 
less  effective  than  the  corresponding 
Federal  definitions. 

2.  VR  480-03-19.773.13    Rev ie A' of 
Permit  Applications 

(a)  Review  of  violations.  Virginia 
proposes  to  revise  subsection  .15(b)(1)  to 
prohibit  the  unconditional  issuance  of  a 
permit  when  the  applicant  or  person 
controlled  by  the  applicant  is  currently 
in  violation  of  State  or  Federal 
environmental  laws  or  regulations.  By 
letter  of  clarification  dated  October  la 
1990,  Virginia  stated  that  it  interprets 
this  rule  as  applying  to  unabated 
enforcement  actions  and  delinquent  civil 
penalties  incurred  under  any  State  or 
Federal  program,  not  just  those  actions 
and  penalties  issued  by  OSM  or  Virginia 
(Administrative  Record  No.  VA-776). 
Parayaph  (b)(l)(ii)  would  establish  a  30- 
day  time  limit  for  submittal  of  proof  that 
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a  violation  has  been  or  is  being 
corrected.  Paragraph  (b)(2)  would 
specify  that  any  permit  issued  when  an 
applicant  is  in  the  process  of  correcting 
or  appealing  a  violation  shall  be 
conditional.  Paragraph  (b)(3)  would 
extend  the  prohibition  off  permit 
issuance  to  anyone  who  owns  or 
controls  the  applicant  and  provide  for 
an  adjudicatory  hearing.  Since  the 
proposal  is  identical  to  30  CFR  773.15(b), 
the  Director  finds  it  to  be  no  less 
effective  than  the  Federal  rule. 

(b)  Final  compliance  review.  Virginia 
proposes  to  add  subsection  .15(e)  to 
require  the  regulatory  authority  to 
reconsider  its  permit  approval  based  on 
a  review  of  any  new  violation  and 
compliance  information.  The  new 
subsection  (e)  as  originally  proposed  by 
Virginia  contained  a  reference  error. 
The  reference  to  section  480-03- 
19.778.13(1)  should  be  section  480-03- 
19.778.13(j).  By  letter  of  clarification 
dated  November  29, 1990 
(Administrative  Record  No.  VA-786). 
Virginia  has  acknowledged  the 
reference  error  and  has  agreed  to  insure 
that  the  correct  reference  is  contained  in 
the  final  Virginia  rule.  The  proposed 
language  is  identical  to  30  CFR  773.15(e). 
Therefore,  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

J.  VR  460-03-19.773.17    Permit 
Conditions 

Virginia  proposes  to  add  subsection 
.17(h)  to  require  a  permittee  to  notify  the 
regulatory  authority  of  any  changes  in 
ownership  and  control  information 
within  30  days  after  a  cessation  order  is 
issued.  Virginia  has  revised  its  original 
proposal  by  referring  to  cessation  orders 
issued  by  OSM  under  30  CFR  843.11  as 
weM  as  cessation  orders  issued  under 
VR  480-03-19.843.11.  Since  the  proposed 
language  is  identical  to  30  CFR  773.17(i). 
the  Director  finds  the  proposal  to  be  no 
less  effective  than  the  Federal  rule. 

4.  VR  480-03-19.778.13    Identification 
of  Interests 

Virginia  is  revising  this  subsection  to 
require  additional  identification 
information.  Paragraph  (b)  would 
require  the  employer  identification 
number  of  the  applicant,  the  applicant's 
resident  agent  and  the  person  who  will 
pay  the  abandoned  mine  land 
reclamation  fee.  Paragraph  (c)  is  revised 
to  require  certain  information  of  each 
person  who  owns  or  controls  the 
applicant.  Paragraph  (d)  would  add 
certain  information  requirements 
pertaining  to  surface  coal  mining  and 
reclamation  operations  owned  or 
controlled  by  the  applicant,  or  any 
person  who  owns  or  controls  the 


applicant.  Paragraph  (j)  would  require 
an  applicant  to  update,  correct  or 
indicate  no  change  in  its  ownership  and 
control  information  after  an  application 
is  approved,  but  before  the  permit  is 
issued.  Paragraph  (k)  would  require  the 
applicant  to  submit  the  required 
information  in  any  format  prescribed  by 
OSM.  The  language  of  the  proposed 
changes  is  identical  to  the  language 
contained  in  30  CFR  778.13  (b),  (c),  (d). 
(!)  and  (j).  Therefore,  the  Director  finds 
the  proposal  to  be  no  less  effective  than 
the  Federal  rule. 

5.  VR  480-03-1977814     Violation 
Information 

Virginia  is  revising  this  subsection  to 
expand  the  list  of  required  permit 
information.  Paragraph  (c)(1)  would 
require  an  owner's  or  applicant's  history 
of  violation  notices  including  State  and 
Federal  identification  numbers. 
Paragraph  (d)  specifies  that  the 
applicant  shall  update,  correct  or 
indicate  no  change  in  information 
supplied  under  this  section  after  the 
application  is  approved,  but  before  the 
permit  is  issued.  Since  the  proposed 
language  is  identical  to  30  CFR  778.14 
(c).  (c)(1)  and  (d),  the  Director  finds  the 
proposal  to  be  no  less  effective  than  the 
Federal  rule. 

6.  VR480-03-19.843.il    Cessation 
Orders 

Virginia  proposes  to  add  paragraph  (g) 
to  require  the  regulatory  authority  to 
notify  all  identified  owners  or 
controllers  within  60  days  of  the 
issuance  of  a  cessation  order.  The 
proposal  is  substantively  the  same  as  30 
CFR  843. n(g)  and,  therefore,  the 
Director  finds  it  to  be  no  less  effective 
than  the  Federal  rule. 

7.  VR  480-03-19.773.20    Improvidently 
Issued  Permits:  General  Procedures 

(a)  Permit  review.  Virginia  is  adding 
paragraph  (a)  to  this  section  to  specify 
that  the  regulatory  authority  will  review 
a  permit  whenever  it  has  reason  to 
believe  a  permit  has  been  improvidently 
issued.  If  so,  the  regulatory  authority 
shall  comply  with  paragraph  (c)  of  this 
section.  The  language  of  this  proposal  is 
substantively  the  same  as  30  CFR 
773.20(a).  Therefore,  the  Director  finds  it 
to  be  no  less  effective  than  the  Federal 
rule. 

(b)  Review  criteria.  Virginia  is  adding 
paragraph  (b)  to  establish  criteria  for 
determining  when  a  permit  has  been 
improvidently  issued.  In  the  letter  of 
clarification  submitted  on  October  18, 
1990,  Virginia  stated  that  it  will  adhere 
to  the  violations  review  criteria  that  are 
set  forth  in  the  preamble  to  30  CFR 
773.20(b)  to  the  extent  they  do  not 


conflict  with  the  criteria  in  effect  in 
Virginia  at  the  time  the  permit  was 
issued  (Administrative  Record  No.  VA- 
776).  Since  the  language  of  this  proposal 
is  substantively  the  same  as  30  CFR 
773.20(b),  the  Director  finds  it  to  be  no 
less  effective  than  the  Federal  rule. 

(c)  Remedial  measures.  By  adding 
paragraph  (c),  Virginia  specifies  certain 
remedial  measures  the  regulatory 
authority  shall  use  if  it  determines  a 
permit  has  been  improvidently  issued. 
Since  the  proposal  has  substantively  the 
same  language  as  30  CFR  773.20(c),  the 
Director  finds  it  to  be  no  less  effective 
than  the  Federal  rule. 

8.  VR  480-03-19773.21    Improvidently 
Issued  Permits:  Rescission  Procedures 

Virginia  proposes  to  add  a  new 
section  that  specifies  the  procedures  to 
be  followed  in  rescinding  improvidently 
issued  permits.  These  procedures  relate 
to  automatic  suspension  and  rescission, 
cessation  of  operations  and  right  to 
appeal  Since  the  language  of  the 
proposal  is  identical  to  30  CFR  773.21, 
the  Director  finds  the  proposed  rule  to 
be  no  less  effective  than  the  Federal 
rule. 

9.VRH80-03-19.843.13    Suspension  or 
Rei'ocation  of  Permits:  Pattern  of 
Violations 

Virginia  proposes  to  change  the  title 
of  this  section  to  make  it  identical  to  the 
title  of  30  CFR  843.13.  Therefore,  the 
Director  finds  it  to  be  no  less  effective 
than  the  Federal  rule. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  August  7, 1990.  Federal 
Register  ended  September  7. 1990,  No 
public  comments  were  received  and  the 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  to 
provide  testimony.  Following  Virginia's 
submission  of  revisions  and 
clarifications  on  October  18, 1990 
(Administrative  Record  No.  VA-776). 
the  Director  reopened  the  public 
comment  period  in  the  November  19, 
1990,  Federal  Register  (55  FR  48136)  No 
public  comments  were  received  by  the 
close  of  the  comment  period  on 
December  4. 1990. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  of  30 
CFR  732.17(h).  comments  were  solicited 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the 
Virginia  program.  The  U.S.  Department 
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of  Agriculture,  Soil  Conservation 
Service  and  Forest  Service,  the  U.S. 
Department  of  Labor  and  the  U.S. 
Environmental  Protection  Agency  [EPA) 
responded,  but  provided  no  substantial 
comments  on  the  proposed  amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
program  amendment  submitted  by 
Virginia  on  June  29, 199a  with  revisions 
and  clarifications  dated  October  18, 
1990,  and  November  29, 1990.  The 
Federal  regulations  at  30  CFR  part  946 
codifying  decisions  concerning  the 
Virginia  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  states  to 
{ unform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
^  t  indards  is  required  by  SMCRA. 

rPA  Concurrence 

Under  30  CFR  732.17(h)(llKii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
LPA  with  respect  to  any  provisions  of  a 
State  program  amendment  which  relate 
to  air  or  water  quality  standards 
;  romulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C  1251  et  aeq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.].  The  Director  has  determined  that 
this  amendment  contains  no  such 
provisions  and  that  EPA  concurrence  is 
therefore  uxmecessary. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
the  Fedpral  regulations  at  30  CFR 
732.171a)  require  that  any  alteration  of 
an  approved  State  program  be  submitted 
to  OSM  as  a  program  amendment.  Thus, 
any  changes  to  the  program  are  not 
enforceable  by  the  State  until  approved 
by  OSM.  The  Federal  regulations  at  30 
CFR  73Z17(g)  also  clearly  prohibit  any 
unilateral  changes  to  approved  State 
program.  In  its  oversight  of  the  Virginia 
program.  OSM  will  recognize  only  those 
statutes,  regulations  or  other  program 
directives  approved  in  30  CFR  946.15, 
and  will  require  the  enforcement  of  only 
such  approved  provisions  by  the  State. 

VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  720(d)  of  SMCRA  (30 
U.S.C  1291(d)),  no  environmental  impact 


statement  need  be  prepared  on  this 
ruling. 

Executive  Order  12291  and  the 
Eeguhtory  Flexibility  Act 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4,  7 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
by  OMB, 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  etseq.). 

This  rule  will  not  impose  any  new 
requirements,  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  OMB  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovernmental 
regulations.  Surface  mining. 
Underground  mining. 

Dated:  December  21, 1990. 
Carl  C.  Clos«. 

Assistant  Director.  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  94G— VIRGINIA 

1.  The  authority  citation  for  part  948 
continues  to  read  as  follows: 

Authority:  30  VS.C.  1201  et  seq. 

2.  In  5  946.15.  a  new  paragraph  (dd)  is 
added  to  read  as  follows; 

§  948.15    Approval  ot  regulatory  program 
amendments. 


(dd)  The  amendment  submitted  to 
OSM  on  June  29, 1990,  and  revised  on 
October  18, 1990,  and  November  29, 

1990,  is  approved  effective  January  4. 

1991.  The  amendment  consists  of  the 
following  modifications  to  the  Virginia 
regulations  (VR  480-03-19): 

700.5  Definitions. 

773.15  Review  of  Permit  Applications. 

773.17  Permit  Conditions. 


773.20  Improvidenlly  Issued  Permits: 

Rescission  Procedures. 
773J21  Improvidently  Issued  Permits:  Pattern 

of  Violations. 

778.13  Identification  of  Interests, 

778.14  Violation  Information. 
843,11  Cessstion  Orders. 

843.13  Suspension  or  Revocation  of 
Permit*— Pattern  of  Violations 

The  modifications  made  to  Virginia 
Regulations  (VR  480-03-19)  773.15  and 
773.20  have  been  clarified  by  the  State 
in  a  policy  statement  dated  October  18, 
1990  (Administrative  Record  No.  VA- 
776). 

3.  In  5  946.16.  paragraph  (a)  is 
removed  and  reserved  to  read  as 
follows; 

§  946. 1 8    Re4)uired  regulatory  program 

amendments. 

«        •        •        •        • 

(a)  [Reserved! 
[FR  Doc.  91-81  Filed  1-3-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  588 

Compliance  With  Court  Orders  by 
Personnel  and  Command  Sponsored 
Family  Members 

AQBtCY:  Department  of  the  Army.  DOD. 
action:  Final  rule. 


summary:  The  Department  of  the  Army 
announces  an  amendment  to  32  CFR 
part  589  previously  published  in  the 
Federal  Register.  55  FR  47042,  on  8 
November  199a  These  changes  are 
directed  by  the  Department  of  Defense, 
Office  of  the  General  Counsel  and  are 
intended  to  correct  spelling  and/or  word 
changes  and  to  clarify  policy. 
EFFECTIVE  DATE:  January  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Librado  Rivas.  Office  of  the  Deputy 
Chief  of  Staff  for  Personnel,  ATTN: 
UAPE-MPE-DR,  Washington.  DC  20310- 
0300,  telephone:  (703)  697-1012/2403. 
SUPPtEMENTARV  INFORMATION:  This  part 
will  appear  as  chapter  11  of  the 
consolidated  Army  Regulation  614-XX 
(number  to  be  determined  at  a  later 
date),  and  implements  Department  of 
Defense  Directive  5525.9,  Compliance  of 
DOD  Members,  Employees,  and  Family 
Members  Outside  the  United  States 
With  Court  Orders.  Consolidated  AR 
614-XX  prescribes  policies  pertaining  to 
permanent  change  of  station  (PCS) 
moves,  overseas  tour  lengths,  unit 
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deployment  volunteers,  deletions  and 
defement  irom  overseae  assignisent 

instructioRS.  curtaihnents.  exteoaioas. 
consecutive  overseas  tours,  eligibility 
for  overseas  service,  and  stabilization  of 
tour  lengths  for  maitary  personnel. 

Execudve  Order  12291 

This  final  ride  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  dassified  this 
action  as  nonmajor.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regidalory  Flexibdity  Ad 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Plexibrbty  Act  of  1990  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
signifteant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Redustian  Act 

This  final  rule  does  not  contain 
reporting  or  rccortftceepfaig  requirements 
subject  to  approval  by  die  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

List  of  Sebjecte  in  33  CFR  Part  588 

Army.  Court,  Personnel. 
Accordingly.  32  CFR  part  589  is 
amended  as  follows: 

PART  S88-COUPUANCE  WITH 
COURT  ORDERS  BY  PERSONNEL  AND 
COMMAND  SPONSORED  FAMILY 
McMISKMw 

1.  The  authority  for  part  589  is 
continues  to  read  as  follows; 

Authority:  Public  Uw  100>tSd  and  10  U.S.C 
814. 

2.  Section  589.4  is  amended  by 
revising  paragraphs  [a){\],  (b)(4).  (b)(5) 
(f)  and  (^  and  adding  paragraph  (bR6) 
to  read  as  follows: 

§589.4    GeneraL 

(a)*  *  * 

(1)  For  soldiers  and  members  or  their 
family,  to  the  soldier's  unit  conmiaader 
of  Office,  Deputy  Chief  of  Staff  for 
Personnel  (ODCSPER).  ATTN:  DAPE- 
MP  (703-695-2497);  and 

(b)  *  *  • 
•         •         •        •        • 

(4)  If  one,  the  matter  cannot  be 
resolved,  and  two,  it  appears  that 
noncompliance  with  the  request  to 
return  the  soWier.  or  to  lake  other  action 
involving  a  family  member  or  DA  or 


NAF  enqdoyee  is  warraated  by  ail  the 
facts  and  i  iiiiMMtaiirri  of  the  partictdar 
case,  and  three,  the  cowt  order  doe*  not 
pertain  to  any  fekwy  or  to  a  conteaipt 
involving  the  snlawful  or  contemptuous 
removal  of  a  child  from  the  jurisdiction 
of  the  court  or  the  custody  of  s  parent  or 
another  person  awarded  custody  by 
court  order,  the  matter  will  be 
forwarded,  for  strfdiers  or  their  iamiy 
members  to  the  soldier's  genera)  court 
martial  convening  authority  or.  for  army 
civilian  or  NAF  employees  or  their 
family  members,  to  the  first  general 
officer  or  civilian  equivalent  in  the 
employee's  chain  of  command,  for  a 
determination  as  to  whether  the  request 
should  be  complied  with.  In  those  cases 
in  which  it  is  detennined  t^ot 
noncompliance  widi  tbe  request  is 
warranted,  copies  of  that  determination 
will  be  forwarded  direcdy  to  the 
appropriate  office  noted  in  |  560.3(3) 
and  to  HQDA.  Di^A-CL.  pursMnt  to 
Chapter  8,  AR  190-8. 

(51  If  one.  the  matter  cannot  be 
resolved,  and  two,  it  sppears  that 
noncompiiance  with  the  request  to 
rettmi  the  soldier,  or  to  take  other  action 
involving  a  family  member  of  DA  (a 
NAF  emfrfoyee,  is  warranted  by  all  the 
facts  and  drcomstances  of  die  particular 
case,  and  three,  the  coart  order  pertains 
to  any  felony  or  to  a  contempt  inroMng 
the  unlawful  or  contemptuous  removal 
of  a  chiH  from  the  jurisidicfion  of  a 
court  or  the  rastody  of  a  parent  or 
another  person  awarded  custody  by 
court  order,  a  request  for  ereeptton  to 
policy  win  be  forwarded  directly  to  the 
appropriate  office  hsted  m  5  599.3(b)(3) 
with  an  information  copy  to  HQDA, 
DAJA-AL,  witfjin  30  days  mrfess  a  delay 
has  been  approved  by  ASAfMftRA),  The 
offices  listed  in  5  589.3(bK3)  must 
forward  the  reqtrest  for  an  exception 
promptly  dirosgh  ASA(M4RA)  to 
ASD(FM*P1  for  decision,  copy  fumidied 
to  General  Counsel,  DOD. 

(6)  AR  actions,  whether  to  invoke  the 
DOD  Directive  or  not,  must  be  reported 
promptly  to  ASD(FMiP)  and  General 
Counsel.  Department  of  Defense,  See 
also  DOD  Dn^ctive  5525,9.  paragraph 

E3,c, 

•        •        •        •        • 

(f)  If  the  request  is  based  upon  a  vaKd 
court  order  pertaimng  to  a  family 
member  of  a  soldier  or  Army  civilian  or 
NAF  employee,  the  family  meniber  will 
be  strongly  encouraged  to  comply  vith 
the  coort  order  if  denial  of  the  rer  .^est  as 
outlined  in  this  part  is  not  warraa.jd. 
Unless  the  family  member  can  show 
legitiaiate  cause  for  non-compliance 
with  the  order,  considering  all  of  the 


facts  aad  circuouiances.  failure  to 
comply  may  be  basis  for  withdrawal  of 
command  sponsorship. 

(g)  Failure  of  the  requesting  party  to 
provide  travel  expenses  for  military 
persoanei  as  specified  in  this  section,  is 
gioonds  to  be  recoounended  dfwist  ai 
the  request  for  assistance.  The  request 
must  still  be  forwarded  through  DAPE- 
MP  and  ASA(M*RA)  to  ASD(FM»P)  for 
decision,  copy  furnished  to  General 
Counsel.  Department  of  Etefense, 
Kennvth  L.  Deutuu, 

Altemaie  Army  Liaison  Officer  With  the 
Federal  Register. 

|FR  Doc.  sn-112  Piled  1-3-91. 8(45  am) 
BIUJNO  CODE  ri»-(»-« 


Depar1n>enf  of  the  Air  Force 
32  CFR  Part  953 

Fraud  and  Violations  of  Pubic  TruM  in 
Contract,  Acqwiaitlon,  and  Othar 
Matters 

AOmCT  D^tartmcnt  of  dw  Air  Force, 

DoD. 

ACTION:  Final  rule. 

SUMMARnr.  The  Department  of  die  Air 

Force  is  amending  Title  32.  chapter  VH 
of  the  CFR  by  removing  part  953.  Fraud 
and  Violations  of  Public  Trust  in 
Contract  Acquisition,  and  Other 
Matters.  This  nde  is  removed  since  the 
source  dotmracnt  APR  124-6,  was 
rescinded  because  it  contained 
information  contained  in  other  Air  Force 
regulations. 
EFFECTIVE  DATE:  January  4, 1901. 


FOR  FURTHER  ■FOBMATTOM  COMTACr 
Ms.  Patsy  J.  Conner.  Air  Force  Federal 
Register  Uaison  Officer.  SAF/AAIA. 
Pentagon.  Washington.  DC  20330-lflOOt 
teleplwTie  (202-814-3431), 
SUPPtXMENTAfIT  INFORMATION: 
List  of  8«A}ecU  h  32  CFR  Part  8U 

Fraud.  Government  procurement. 
Investigations. 

Authority:  10  U.S.C  «013. 

PART  853— [REMOVED] 

Accordingly.  32  CFR  chapter  VTL  is 
amended  by  removing  part  953. 
Patsy  \.  Cooner, 

Air  Force  Federal  Repster  Liaison  Officer. 
[FR  Doc.  91-110  Filed  \-^-V\.  &46  am) 
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DEPARTMENT  OF  AGRICULTURE 
FoTMt  Service 

36  CFR  Part  242 

Tamporary  Subaiatanca  Managemant 
Ragulationa  for  Public  Landa  In  Alaska 

CFR  Correction 

In  title  36  of  the  Code  of  Federal 
Regulations,  part  200  to  End,  revised  as 
of  July  1, 1990,  S  242.24(f)(10)(xii) 
through  (n{ll)(xiv)  was  inadvertently 
duplicated.  The  text  of  paragraph 
(f)(10)(xii)  in  the  second  column,  on  page 
230,  and  ending  with  paragraph 
(n(10)(xiv),  column  one,  on  page  232, 
should  be  removed. 

MUMQ  COOC  1S0M1-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[Qan.  Ooekal  Na  ST-sa*;  FCC  9<M04  ] 

Ravtaion  of  Rulaa  Regarding  the 
Operation  of  Radio  Frequency  Devicea 
WlttMut  an  individual  Ucenae;  LPS  at 
aL  Joint  Petition  for  Partial 
Reconaideration 

AOENCY:  Federal  Communications 

Commission. 

action:  Final  rule;  petition  for 

reconsideration. 

nuK—nrrr  In  response  to  petitions  filed 
by  IJ*B  Inc..  LocRad  Inc..  Burden 
Associates,  and  the  Intercollegiate 
Broadcasting  System.  Inc.,  the 
Commission  is  amending  its  rules  to 
relax  the  radio  frequency  (RF)  field 
strength  emission  limits  for  low  power 
AM  communications  systems,  e.g. 
carrier  current  and  "leaky  cable"  radio 
systems  operating  int  he  AM  radio  band. 
The  rules  originally  adopted  in  this 
proceeding  effectively  decreased  the 
field  strength  limits  that  apply  to  the  use 
of  the  lower  AM  broadcast  frequencies 
by  these  systems.  The  changes  adopted 
herein  will  relax  the  limits  to  the  former 
levels,  thereby  allowing  the  continued 
operation  of  economical  low  power  AM 
communications  systems.  The 
Commission  fmds  that  this  change  will 
not  pose  a  significant  threat  of 
interference  to  authorized 
communications  users. 
EFftCnvC  DATC  February  14, 1991. 
PON  PWrrNtll  IMfOmiATION  CONTACT 
George  Harenberg,  Technical  Standards 
Branch,  Office  of  Engineering  and 
Technology  (202)  653-7314. 
SUPVLEMtNTAllY  infohmation:  This  is  a 
summary  of  the  Commission's 
Memorandum,  Opinion  and  Order 


(MO&O)  in  Gen.  Doclcet  No.  87-389,  FCC 
90-404,  adopted  on  November  26, 1990 
and  released  on  December  28, 1990. 

The  full  text  of  this  MOeO  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Services  (202)  857-3800. 
2100  M  Street  NW.,  suite  140. 
Washington,  DC  20037. 

Summary  of  Notice 

1.  In  the  First  Report  and  Order  (R&O) 
in  GEN  Docket  No.  87-389,  54  FR  17710, 
April  25, 1989,  the  Commission  applied 
new,  and  in  some  areas  slightly  more 
stringent,  field  strength  limits  for  three 
types  of  low  power  communications 
systems  that  operate  on  frequencies  in 
the  AM  band:  (1)  Carrier  current 
systems;  (2)  leaky  cable  systems;  and  (3) 
campus  radio  stations.  These  systems 
allow  low  power,  one-way 
communications  using  standard  AM 
radio  receivers.  Campus  radio  stations 
have  operated  successfully  for  years 
using  carrier  current  systems,  and 
motorist  advisory  stations,  such  as  those 
serving  amusement  parks,  are  now  using 
leaky  cable  systems. 

2.  LPB  Inc.,  LocRad  Inc.,  Burden 
Associates,  and  the  Intercollegiate 
Broadcasting  System,  Inc.,  (herein  "joint 
petitioners  ").  The  joint  petitioners 
market  and  operate  low  carrier  ciurent 
and  "leaky  cable  "  systems  that  transmit 
one-way  messages  and  programming  for 
reception  on  standard  AM  broadcast 
band  receivers.  They  are  concerned  that 
the  new  emission  limits  for  AM  carrier 
current  systems  are  more  stringent  for 
lower  frequencies  in  the  AM  band  than 
the  former  limits.  The  joint  petitioners 
argue  that  the  new,  lower  limits  are 
unnecessarily  restrictive  and  request 
that  the  previous  emission  limits  be 
reinstituted  for  these  systems. 

3.  Carrier  current  and  leaky  cable 
systems  operate  on  a  different  physical 
principle  than  other  wireless  radio 
frequency  communication  systems.  Such 
systems  rely  on  the  induction  (or 
magnetic)  field,  which  is  present  only  in 
the  immediate  vicinity  of  a  transmission 
line  or  cable  carrying  RF  energy,  to 
provide  communications  to  receivers. 
Induction  fields  rapidly  decrease  in 
strength  as  distance  from  the 
transmission  line  is  increased.  Radiation 
fields,  which  are  more  typically  used  for 
radio  communications,  decrease  much 
more  slowly.  Although  induction  fields 
are  stronger  than  radiation  fields  at 
locations  very  near  carrier  current  and 
leaky  cable  systems,  radiation  fields  are 


stronger,  and  therefore  more  likely  to 
cause  interference,  at  greater  distances. 

4.  Under  the  Commission's  previous 
rules,  carrier  current  systems  were 
measured  at  approximately  the  distance 
at  which  the  radiation  field  begins  to 
exceed  the  induction  field.  Under  the 
new  field  strength  limits,  measurements 
of  carrier  current  systems  operating  on 
the  lower  frequencies  of  the  AM  band 
were  required  to  be  made  at 
substantially  shorter  distances;  i.e., 
distances  where  the  induction  field  is 
stronger  than  the  radiation  field.  This 
effectively  decreased  the  allowable  field 
strength  at  lower  frequencies.  While  the 
Commission  did  increase  the  field 
strength  limits  to  compensate  for  the 
shorter  measurement  distance,  it 
apparently  did  not  sufficiently  allow  for 
the  higher  field  strength  of  the  induction 
field  in  areas  very  near  to  carrier  current 
systems.  The  new  field  strength  limits 
adopted  in  the  R60,  therefore, 
significantly  restricted  the  use  of  new 
carrier  current  systems.  However, 
carrier  current  systems  have  been 
operated  for  decades  under  the  former 
field  strength  limits  without  causing 
interference  problems  for  AM 
broadcasters.  Those  levels  were 
sufficient  to  avoid  interference  in  the 
past  and  the  Commission  believes  they 
remain  appropriate  for  future  use. 
Accordingly,  the  Commission  will  allow 
carrier  current  systems  operating  in  the 
AM  band  to  comply  with  either  the  new 
limits  or  those  which  were  contained  in 
the  former  rules,  respecified  in  the 
International  Systems  of  Units.  While 
this  change  will  lessen  the  uniformity  of 
part  15  emissions  standards,  the 
Commission  believes  the  benefits  of 
applying  the  former  standards  in  this 
case  outweigh  the  advantages  of 
uniformity. 

5.  The  Commission  previously  treated 
leaky  cable  systems  in  a  manner  similar 
to  typical  radio  transmitters  because, 
like  radio  transmitters,  leaky  cable 
systems  operators  could  control  where 
their  antennas  (leaky  cables)  were 
placed.  However,  because  leaky  cable 
systems  operate  more  like  carrier 
current  systems,  relying  primarily  on  the 
induction  field,  the  Commission  is 
granting  the  request  to  subject  leaky 
cable  systems  operating  in  the  AM 
broadcast  band  to  the  same  field 
strength  limits  and  equipment 
authorization  requirements  as  carrier 
current  systems. 

8.  The  rule  changes  will  also  resolve 
the  difficulties  that  campus  radio 
stations  operating  on  lower  band  AM 
frequencies  face  in  providing  service 
beyond  the  boundaries  of  the  institution 
under  the  new  rules.  In  general,  the  rules 
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adopted  to  the  RSO  wete  intended  to 
pennit  campus  radio  staltoos  greater 
fiexibiUty  and  freedom  in  designing  their 
operatioDS.  Consistent  with  this  intent, 
campus  radio  staliona  wiil  now  be  able 
to  use  both  carrier  current  and  leaky 
cable  systems  at  the  signal  levels 
specified  for  carrier  current  fty&teiQS 
under  the  previous  rules  to  serve  off- 
campus  locations  such  a&  privately- 
owned  residence  halls. 

7.  In  accordance  with  the  above 
discussion  and  pur&u<tnt  to  the  authority 
contained  in  sections  4(i).  301.  302.  303, 
304,  and  307  of  the  Communications  Act 
of  1934.  as  amended,  //  is  ordered.  That 
the  Joint  Petition  filed  by  LPB  lnc„ 
LocRad  Inc.,  Burden  Associates,  and  the 
Intercollegiate  Broadcasting  Systenv 
Inc..  is  granted  to  the  extent  indicated 
herein.  In  addition,  it  is  further  ordered. 
That  part  15  of  the  Commission's  Rules 
and  Regulations  is  amended  as  set  forth 
in  appendix  B  below.  These  rules  and 
regulations  are  effective  February  14. 
1991. 
List  of  Subjects  ki  47  CFR  Part  15 

Communications  equipment,  Radio. 


Rule  I 

Title  47  of  the  Code  of  Federal 
Regulations,  part  15,  is  amended  as 
follows: 

PART  15— (AMENDED] 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  Sec.  4.  302.  303. 304.  and  307  of 
the  Communicabons  Art  of  1934.  as 
amended.  47  U.S.C.  Section*  154.  302,  SOJ. 
304.  and  307. 

2.  Section  15.109  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§15.109    Radiated  emission  limits. 
.         •         •         •         • 

(e)  Carrier  current  systems  used  as 
unintentional  radiators  or  other 
unintentional  radiators  that  are 
designed  to  conduct  their  radio 
frequency  emissions  via  connecting 
wires  or  cables  and  that  operate  in  the 
frequency  range  of  9  kHz  to  30  Mliz. 
including  devices  that  deliver  the  radio 
frequency  energy  to  transducers,  such  as 
ultrasonic  devices  not  cowered  under 
part  18  of  this  Chapter,  shall  comply 
with  the  radiated  emission  limits  for 
intentional  radiators  provided  in 
§  15.209  for  the  frequency  range  of  9  kHz 
to  30  MHz.  As  an  alternative,  carrier 
current  systems  used  as  unintentional 
radiators  and  operating  in  the  frequency 
range  of  525  kHz  to  1706  kHz  may 
comply  with  the  radiated  emission  limits 
provided  in  {  lS.221(a).  At  frequencies 


above  30  MHz.  the  provisions  of 
paragiapb  (a}  of  this  section  apply. 
.         .         •         •        • 

3.  Section  15.207  is  amended  by 
revisinjj  paragraph  (b)  to  read  as 
foUows: 

§  15.207    Conducted  limits. 

(b)  The  limit  in  paragraph  (a}  shall  not 
apply  to  intentional  radiators  operated 
as  carrier  current  syskemu  in  the 
frequency  range  of  450  kHz  to  30  MHx. 
Suck  systems  are  subject  to  radiated 
emission  limits  as  provided  in  &  15.205 
and  §§  15^09. 15.221. 15.223.  15l225  or 
§  15^227.  as  appropriate. 

4.  Section  15.221  is  revised  to  read  as 

follows: 

§15.221    Operation  in  the  band  SZS- 1705 
kHz. 

(a)  Carrier  current  systems  and 
transmitters  employing  a  leaky  coaxial 
cable  as  the  radiating  antenna  may 
operate  in  tfie  band  525-1705  kHz 
provided  the  field  strength  levels  of  the 
radiated  emissions  do  not  exceed  15 
uV/m.  as  measured  at  a  distance  of 
47,715  [frequency  in  kHz)  meters 
(equivalent  to  Lambda/2Pi)  from  the 
electric  power  line  or  the  coaxial  cable, 
respectively.  The  field  strength  levels  of 
emissions  outside  this  band  shall  not 
exceed  the  general  radiated  emission 
limits  in  §  15.209. 

(b)  As  an  alternative  to  the  provisions 
in  paragraph  (a)  of  this  section, 
intentional  radiators  used  for  the 
operation  of  an  AM  broadcast  station  on 
a  college  or  university  campus  or  on  the 
campus  of  any  other  education 
institution  may  comply  with  the 
following: 

(1)  On  the  campus,  the  field  strength 
of  emissions  appearing  outside  of  this 
frequency  band  shall  not  exceed  the 
general  radiated  emission  limits  shown 
in  §  15.209  as  measured  from  the 
radiating  source.  There  is  no  limit  on  the 
field  strength  of  emissions  appearing 
within  this  frequency  band,  except  that 
the  provisions  of  §  15.5  continue  to 
comply. 

(2)  At  the  perimeter  of  the  campus,  the 
field  strength  of  any  emissions, 
including  those  within  the  frequency 
band  525-1705  kliz,  shall  not  exceed  the 
general  radiated  emiasion  in  §  15.209. 

(3)  The  conducted  limits  specified  in 
§  15.207  apply  to  the  radio  frequency 
voltage  on  the  public  utility  power  lines 
outside  of  the  campus.  Due  lo  the  large 
number  of  radio  frequency  devices 
which  may  be  used  on  the  campus. 
contributing  lo  the  conducted  emuvsions, 
as  an  alternative  lo  measuring 
conducted  emissions  outsicie  of  the 


campMftt  it  is  acceptable  to  demonstrate 
compkance  with  this  provision  by 
measuring  each  individual  intentional 
radiator  empk>yed  in  the  system  at  tha 
point  where  it  connects  to  the  AC  power 
lines. 

(c)  A  grant  of  equipment  aolhorizatioa 
is  not  required  for  tntentiosal  radiators 
operated  under  the  provvsions  of  this 
Section.  In  he«  thereof,  the  inteational 
radiator  shall  be  verified  for  coatpkance 
with  the  regttkations  id  accordance  with 
subpart )  of  Part  2  o(  thi»  ciiapter.  Tbia 
data  shall  be  kept  on  file  at  the  locatioa 
of  the  stadio,  office  or  control  room 
associated  with  the  transmitting 
equipment  In  some  cases,  this  may 
correspond  to  the  location  of  the 
transmitting  equipment. 

\i6)  For  the  band  535-1705  kHz.  the 
frequency  of  operaHon  shall  be  chosen 
SDcii  that  operation  is  not  within  the 
protected  field  strength  contours  of 
licensed  AM  stations. 
Federaf  Communications  Commission. 
Williaai  F.  Galon. 
Actift^  Secretary 
|FR  Doc  91-67  Filed  1-3-91 .  &4S  ami 
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47  CFR  Part  7a 

(MM  Docket  No.  90-263,  FCC  KMtl) 

Broadcast  Service;  Abuse  o1  the 
Commission's  Lteensing  Processes 

AQEHCr:  Federal  Communications 

Commission. 
action:  Final  rule. 


SUMMiMV:  The  Commissitin.  throu^  this 
Report  and  Order  I  Report  i.  adopts  rules 
which  hmit  payments  that  may  be 
received  by  competing  applicants  for 
construction  permits  for  new  broadcast 
stations  or  modifications  to  facilities  of 
existing  stations  (hereinafter 
comparative  new  proceedings).  The 
Commission  limits  such  payments  to 
legitimate  and  prudent  out-of-pockel 
expenses  up  until  the  first  day  of  the 
trial  phase  of  the  beannjf  and  prohibits 
any  payments  at  all  thereafter.  This 
action  is  needed  to  eliminate  abuse  of 
the  Commission's  processes  and  lo 
expedite  new  broadcast  service  to  the 
public. 

EFFECTIVE  DATT  March  21,  1991 
FOR  FURTHER  INFORMATION  CONTACT. 
Gina  Harrison.  Mass  Media  Bureau. 
Policy  and  Rules  Division.  (202)  632- 
7792. 

SUPPIXMENTARY  MFOOMATIOM:  PubilC 
reporting  burden  for  the  collection  of 
infomialion  in  &  73.352.'Ha)  of  the 
Commission  8  Rules,  47  CFR  73  ^525<a) 
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is  estimated  to  average  8  hours  per 
response.  The  burden  for  1 73.3525(b)  is 
estimated  to  average  1  hour  per 
response.  Each  of  these  estimates 
includes  the  lime  for  reviewing 
Instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  inrormation. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Office  of  Managing 
Director,  Washington.  DC  20554.  and  to 
the  Office  of  Management  of  Budget. 
Paperworic  Reduction  Project. 
Washington.  DC  20503. 

This  is  a  synopsis  of  the  Commission's 
•Report  and  Order"  in  MM  Docket  No. 
90-263.  adopted  December  13. 1990,  and 
released  December  21,  1991. 

The  complete  text  of  this  "Report  and 
Order"  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street  NW..  Washington.  DC, 
and  also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  suite 
140.  Washington,  DC  20037. 

Synopsis  of  Report  and  Order 

1.  Through  this  decision,  the 
Commission  adopts  rules  limiting 
payments  that  may  be  received  by 
competing  applicants  in  comparative 
new  cases,  to  legitimate  and  prudent 
out-of-pocket  expenses  up  until  the  first 
day  of  the  trial  phase  of  the  hearing. 
These  rules  prohibit  any  payments  at  all 
thereafter.  This  action  is  taken  as  part  of 
the  Commission's  continuing  effort  to 
eliminate  abuse  of  the  Commission's 
licensing  processes. 

2.  The  Notice  of  Proposed  Rule 
Making  (Notice)  in  this  proceeding  (55 
FR  28918,  July  16, 1990)  invited  comment 
on  whether  to  limit  the  payments  that 

/     can  be  made  to  settle  cases  involving 
competing  applicants  in  the  comparative 
new  context,  thus  eliminating  profit 
motivation  as  a  factor  in  such 
proceedings,  and  minimizing  the 
potential  for  abuse  of  the  licensing 
process.  The  Conunission  now  finds  that 
limiting  settlement  payments  will  serve 
to  discourage  sham  applications,  reduce 
or  eliminate  "profiteering"  on 
Commission  processes  and  expedite 
hearings  by  reducing  the  number  of  non- 
bona  fide  applicants.  Moreover, 
forbidding  payments  once  the  trial  stage 
of  a  case  has  begun  will  encourage 
earlier  settlements,  accelerating  the 
resolution  of  proceedings  and  easing  the 
burden  on  litigants.  Finally,  the 


disclosure  requirements  adopted  in  this 
decision  will  enable  the  Commission  to 
enforce  compliance  with  payment 
limitations. 

3.  The  Commission  decides  that 
applicants  settling  before  the  trial  phase 
of  the  hearing  commences  may  recover 
their  legitimate  and  prudent  out-of- 
pocket  expenses.  This  policy  will 
encourage  bona  fide  applicants  to  apply, 
as  they  will  be  able  to  recoup  expenses 
up  until  the  point  at  which  they  can 
make  a  realistic  assessment  of  their 
probabilities  of  success.  Once  discovery 
is  complete,  the  parties  possess  enough 
factual  information  to  make  a  reasoned 
judgment  on  the  probable  outcome  of 
applications.  Moreover,  it  is  at  this  post- 
discovery  point  that  the  new  voluntary 
settlement  conference  procedure 
provided  for  in  the  "Report  and  Order" 
in  General  Docket  No.  90-264  (FCC  90- 
410,  adopted  December  13. 1990, 
released  December  21, 1990)  will 
become  available  to  the  competing 
parties.  The  settlement  conference  will 
provide  a  means  for  applicants  to  obtain 
an  impartial  assessment  of  their  relative 
chances  of  prevailing  over  their 
competitors.  Based  on  this  information, 
applicants  should  be  able  to  make  an 
informed  decision  either  to  settle  for 
expenses,  or  to  continue  with  the 
comparative  process. 

4.  In  the  interest  of  expediting  the 
delivery  of  new  service  to  the  public,  the 
Commission  wishes  to  encourage 
settlement  as  soon  as  possible  after  this 
point.  Prohibiting  payments  made  in 
exchange  for  dismissing  applications 
will  accomplish  this  result.  The 
Commission  further  finds  that  the  start 
of  the  trial  phase  of  the  hearing  is  the 
logical  point  for  such  a  prohibition  to 
apply,  because  this  is  a  date  certain  of 
which  all  the  parties  have  notice,  and 
because  this  is  the  stage  where 
applicants  begin  to  incur  significant 
additional  expenses  in  the  litigation  of  a 
case.  Thus,  parties  traditionally  attempt 
to  settle  at  this  point.  Therefore,  the 
Commission  will  prohibit  all  payments 
to  settling  parties  after  the  trial  phase  of 
the  hearing  commences. 

5.  The  Commission  also  considered 
whether  to  reduce  the  amount  of 
permissible  recovery  (to,  for  example,  50 
percent)  as  of  the  date  certain  in  the 
proceeding.  It  found,  however,  that 
precluding  settlement  payments 
altogether  after  a  point  certain  in  the 
process  will  provide  the  greatest 
incentive  toward  eariy  settlements,  and 
will  therefore  expedite  the  overall 
hearing  process. 

6.  Another  option  considered  but 
rejected,  would  limit  settlement 
payments  to  out-of-pocket  expenses 
throughout  the  comparative  new 


process.  However,  the  Commission 
concludes  that  prohibiting  all  recovery 
after  the  trial  phase  starts  will  more 
effectively  deter  frivolous  filings  and 
encourage  early  settlements.  The 
Commission  also  does  not  adopt 
proposals  to  ban  nearly  or  completely 
any  payments  at  any  stage  in  a 
comparative  new  case,  out  of  concern 
that  such  a  proposal  might  deter  good 
faith  applicants.  Finally,  the 
Commission  considered  allowing 
recovery  above  expenses,  but  found  that 
such  a  policy  might  encourage  abuse 
and  discourage  less  wealthy,  yet  bona 
fide  applicants. 

7.  Contrary  to  the  decision  in  'Texas 
Television,  Inc."  (FCC  83.95,  Mimeo 
95003,  March  9, 1983),  which  the 
Commission  hereby  reverses,  the 
Commission  now  finds  that  section 
311(c)  of  the  Communications  Act,  as 
amended.  47  U.S.C.  311(c)  permits  limits 
on  settlement  payments  in  comparative 
new  proceedings. 

8.  Because  it  is  important  to 
implement  these  reform  measures 
promptly,  the  Commission  elects  not  to 
apply  the  new  rules  both  to  new  and 
pending  applicants.  At  the  same  time, 
some  accommodation  must  be  made  for 
existing  applicants  who  have  relied  on 
our  previous  policies.  The  Paperwork 
Reduction  Act  requires  a  delay  in  the 
effective  date  of  the  new  rules  to  obtain 
approval  of  the  Office  of  Management 
and  Budget.  This  brief  grace  period 
should  provide  reasonable  protection  to 
parties  that  relied  on  existing  rules, 
while  not  interfering  with  the  goals  of 
encouraging  early  settlements  and 
prompt  implementation  of  reform 
measures.  Accordingly,  the  new  rules 
will  become  effective  on  March  21. 1991. 

9.  The  Commission  amends  S  73.3525 
of  the  Rules,  to  add  a  requirement  that 
parties  seeking  approval  of  the 
settlement  prior  to  the  commencement 
of  the  trial  phase  of  the  comparative 
new  proceeding  also  submit:  (1) 
Certifications  that  they  have  not 
received  or  will  not  receive  any  money 
or  other  consideration  in  excess  of  their 
legitimate  and  prudent  expenses;  (2)  the 
exact  nature  and  amount  of  any 
consideration  paid  or  promised;  (3)  an 
itemized  accounting  of  the  expenses  for 
which  they  seek  reimbursement;  and  (4) 
the  terms  of  any  oral  agreement  relating 
to  the  dismissal  or  amendment  of  the 
application  in  question.  Any  applicant 
seeking  to  dismiss  or  withdraw  after  the 
commencment  of  the  trial  phase  must 
certify  that  it  has  received  no 
consideration  in  exchange  for  such 
dismissal  or  withdrawal.  The  time 
periods  for  oppositions  to  proposed 
settlements  will  remain  the  same  as 
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under  the  former  rules.  This  factor, 
together  with  the  manner  in  which  the 
Commission  intends  to  implement  these 
procedures  should  ensure  expeditious 
approval  of  settlements  that  are  in  the 
public  interest. 

10.  Because  of  the  intervening  change 
in  the  language  of  section  311,  the 
Commission  does  not  adopt  wholesale 
the  administrative  interpretation  of 
reimbursable  expenses  used  prior  to  the 
1982  amendment  to  that  statute.  For 
example,  the  Commission  finds  that 
expenses  incurred  in  preparing  and 
negotiating  a  settlement  are  recoverable. 
The  Commission  also  believes  that  it 
will  be  beneficial  to  provide  some 
additional  guidance  to  the  staff  and 
interested  parties  in  three  areas.  First, 
the  Commission  clarifies  that 
itemizations  of  professional  expenses 
may  be  submitted  in  statement  form. 
Second,  as  a  general  matter,  principals 
of  applicants  are  not  entitled  to 
reimbursement  for  services  performed 
on  behalf  of  the  applicant.  Third,  settling 
parties  are  required  either  to  submit  any 
ancillary  agreements  they  have  made, 
such  as  consulting  agreements,  or  to 
certify  that  these  do  not  exist. 

Hnal  Regulatory  Analysis  Statement 

/.  Need  and  Purpose  of  This  Action 

11.  This  action  is  taken  as  part  of  the 
Commission's  continuing  effort  to 
eliminate  abuse  of  its  processes.  It  is 
additionally  intended  to  expedite  the 
comparative  licensing  process  by 
reducing  the  volume  of  applications  filed 
and  by  removing  profit  as  a  factor  in 
settlement  agreements,  and  to  facilitate 
the  provision  of  new  service  to  the 
public. 

//.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

12.  No  comments  were  received 
relating  to  the  Initial  Regulatory 
Flexibility  Analysis. 

///.  Significant  Alternatives  Considered 
and  Rejected 

13.  The  Commission  considered 
prohibiting  all  or  nearly  all  settlement 
payments  at  any  stage  in  a  comparative 
new  case.  However,  such  a  stringent 
restriction  might  deter  good  faith 
applicants. 

14.  A  second  option  considered  would 
have  permitted  recovery  of  expenses  up 
to  a  point  certain  in  the  proceeding  and 
thereafter  recover  only  a  portion  (e.g.,  50 
percent)  of  expenses.  The  Commission 
found  that  precluding  all  settlement 
payments  after  a  point  certain  in  the 
proceeding  would  provide  the  greatest 
incentive  toward  early  settlement  and 


would  therefore  expedite  the  overall 
hearing  process. 

15.  A  third  option  considered  and 
rejected  would  have  allowed  the 
recovery  of  expenses  throughout  a 
comparative  new  proceeding.  The 
Commission  decided  that  prohibiting  all 
recovery  after  the  trial  phase  starts  will 
more  effectively  deter  frivolous  filmgs, 
encourage  early  settlements,  and 
conserve  applicants'  and  Commission 
resources. 

16.  Finally,  the  Commission 
considered  allowing  settlement 
payments  to  reimburse  some  set  figure 
above  expenses.  This  option  would  not 
sufficiently  deter  sham  applications  and 
might  prevent  bona  fide  applicants  with 
limited  financial  resources  from  filing. 

17.  The  Secretary  shall  send  a  copy  of 
this  "Report  and  Order",  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  No. 
96-354,  94  Stat  1164,  5  U.S.C.  601  et  seq. 
(1981)). 

18.  Accordingly,  it  is  ordered.  That 
pursuant  to  the  authority  contained  in 
sections  4,  303,  and  311  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154,  303,  and  311, 
part  73  of  the  Commission's  Rules,  47 
U.S.C.  Part  73,  is  amended  as  set  forth 
below,  effective  March  21, 1991,  subject 
to  Office  of  Management  and  Budget 
approval. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting,  Television 
broadcasting. 

Amendatory  Text 

Part  73  of  the  title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  73-lAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

2.  Section  73.3525  is  amended  by 
revising  introductory  paragraph  (a), 
removing  the  final  word  "and"  in 
paragraph  (a)(1),  substituting  a 
semicolon  for  the  period  at  the  end  of 
paragraph  (a)(2),  adding  new  paragraphs 
(a)(3),  (a)(4),  (a)(5),  (a)(b),  redesignating 
existing  paragraphs  (b)  through  (h)  as 
paragraphs  (c)  through  (i),  adding  new 
paragraph  (b),  and  adding  new 
paragraphs  (j),  (k).and  (1)  to  read  as^ 
follows: 


S  73^25    AgrMfMnts  tor  rwnovtng 
appMc  iMow  conflicts. 

(a)  Except  as  provided  in  {  73.2523 
regarding  dismissal  of  applications  in 
comparative  renewal  proceedings, 
whenever  applicants  for  a  construction  y 

permit  for  a  broadcast  station,  prior  to       ./ 
the  commencement  of  the  trial  phase  of 
the  proceeding,  enter  into  an  agreement 
to  procure  the  removal  of  a  conflict 
among  applications  pending  before  the 
FCC  by  withdrawal  or  amendment  of  an 
application  or  by  its  dismissal  pursuant 
to  S  73.3568,  all  parties  thereto  shall, 
within  5  days  after  entering  into  the 
agreement,  file  with  the  FCC  a  joint 
request  for  approval  of  such  agreement. 
The  joint  request  shall  be  accompanied 
by  a  copy  of  the  agreement  including 
any  ancillary  agreements,  and  an 
affidavit  of  each  party  to  the  agreement 
setting  forth: 

(1)  The  reasons  why  it  is  considered 
that  such  agreement  is  in  the  public 
interest; 

(2)  A  statement  that  its  application 
was  not  filed  for  the  purpose  of  reaching 
or  carrying  out  such  agreement; 

(3)  A  certification  that  neither  the 
applicant  nor  its  principals  has  received 
any  money  or  other  consideration  in 
excess  of  the  legitimate  and  prudent 
expenses  of  the  applicant 

(4)  The  exact  nature  and  amount  of 
any  consideration  paid  or  promised; 

(5)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement  and 

(6)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  its  application. 

(b)  If  a  competing  applicant  seeks  to 
dismiss  or  withdraw  its  apphcation  after 
commencement  of  the  trial  phase  of  the 
proceeding,  it  must  submit  to  the 
Commission  a  request  for  approval  of 
the  dismissal  or  withdrawal  of  its 
application,  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal  of  its  application,  and  an 
affidavit  setting  forth: 

(1)  A  certification  that  neither  the 
apphcant  nor  its  principals  has  received 
or  will  receive  any  money  or  other 
consideration  in  exchange  for  dismissing 
or  withdrawing  its  application; 

(2)  A  statement  that  its  application 
was  not  filed  for  the  purpose  of  reaching 
or  carrying  out  an  agreement  with  any 
other  applicant  regarding  the  dismissal 
or  withdrawal  of  its  application;  and 

(3)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  its  application.  In  addition,  within  5 
days  of  the  applicant's  request  for 
approval,  each  remaining  competing 
applicant  must  submit  an  affidavit 
setting  forth: 
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(4)  A  certification  that  neitiier  the 
remaining  applicant  nor  its  principals 
has  paid  or  wiH  pay  any  fnoney  or  other 
consideFatioa  to  the  withdrawing 
applicant  in  exchange  for  the  disoiimal 
or  withdrawal  of  the  appiicatioo;  and 

(5)  The  termt  of  any  oral  agreement 
relating  to  the  dianissal  or  withdrawal 
of  the  application. 

(i)  For  ptapoaea  of  this  sectioa 
"legitimate  and  prudent  expenses"  are 
those  expenses  reaaooabty  incurred  by 
a  petitioner  in  preparing,  filing, 
prosecuting,  aiid  settling  its  petition  and 
for  which  reimtrarsement  is  being 
sought. 

(k)  For  purposes  of  this  section,  "other 
consideratkm"  cooaists  of  financial 
concessions,  including,  but  not  limited  to 
the  transfer  of  assets  or  the  provision  of 
tangible  pecuniary  benefit,  as  well  as 
non-fhundai  concessions  that  confer 
any  type  of  benefit  on  the  recipient 

(1)  For  purposes  of  this  section,  an 
"ancillary  agreement"  means  any 
agreement  relating  to  the  dismissal  of  an 
application  ot  settling  of  a  proceeding. 
including  any  agreement  on  the  part  of 
an  applicant  or  principal  of  an  applicant 
to  render  consulting  services  to  another 
party  or  principal  of  another  party  in  the 
proceeding. 

Federal  ComimiDtcations  Connnission. 

WUliam  F.  Catoo. 

Acting  Secretary. 

[{■■R  Doc.  91-66  Filed  1-3-81;  a-45  am] 

muMia  coot  VM-at-m 


GENERAL  SERVICES 
ADMINISTRATION 

46  CFR  Parts  516  and  S52 

(APD2t0ai2A,CHGE17] 

General  Servtees  Adminlstratfon 
Acquisition  Regutatlon;  Placing  Orders 
Elactrontealty 

AQENCV:  Office  of  Acquisition  Policy. 

GSA. 

action:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  revised  to  add  section  516.505 
to  prescribe  a  Placement  of  Orders 
clause  with  two  alternates  for  use  by  the 
Federal  Supply  Service  in  contracts 
awarded  under  the  itock  and  special 
order  program  and  under  the  schedule 
program,  and  to  add  section  552.216-73 
to  provide  the  text  of  the  Placement  of 
Orders  clause  and  alternates.  The 
intended  eflect  is  to  provide  a 
mechanism  for  placing  orders  against 


contracts  using  Electronic  Data 
Interchange  (EDI). 
EFFECTIVE  DATE:  January  4. 1991. 
FOR  FURTHER  Mf^ORSSATION  COMTACT: 
Paul  L  Unfield.  Office  of  GSA 
Acquisition  Policy.  (202)  501-1224. 
SUmXMEMTARY  INFORMATtON: 

A.  Public  Comotents 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
June  20. 1990.  (GSAR  Notice  .No.  5-301. 
55  re  25141).  No  public  comments  were 
received.  Comments  from  various  GSA 
Offices  have  been  considered  and  where 
appropriate  incorporated  in  the  final 
rule. 

B.  Executive  Order  12291 

The  Director,  OfRce  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14. 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  US.C.  601  et  seq  ).  the  GSA 
certifies  that  this  rule  will  not  have  a 
significant  unpact  on  a  substantial 
number  or  small  entities,  since  the 
placement  of  orders  electronically  must 
be  agreeable  to  the  contractor. 

D.  Paperwork  Reduc&xi  Act 

This  rule  contains  an  information 
collection  requirement  that  has  been 
approved  by  OMB  under  the  Paperwork 
Reduction  Act  (44  US.C.  3501  et  seq.) 
and  assigned  control  number  3090-0246. 
The  title  of  the  collection  is  48  CFR 
552.216-73  Placement  of  Orders.  The 
clause  provides  for  the  placement  of 
delivery  orders  electronically.  However, 
before  orders  can  be  placed 
electronically,  the  Contractor  must  enter 
into  one  or  more  Trading  Partner 
Agreements  (TPA)  with  Federal 
agencies  that  will  be  placing  orders 
electronically.  The  TPA  identifies  the 
third  party  provider(s)  through  which 
electronic  orders  will  be  placed,  the 
transaction  sets  to  be  used,  security 
procedures,  and  provides  guidelines  for 
implementation.  This  information 
collection  requirement  does  not  impose 
a  burden  because  the  information 
exchanged  through  the  TPA  is  the  same 
as  that  exchanged  in  the  normal  course 
of  business  in  the  private  sector  when 
using  EDI  No  greater  burden  is  imposed 
by  this  rule.  Comments  on  the 
information  collection  requirement  may 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affairs  of  OMB. 
Attention:  Etesk  Officer  for  GSA, 
Washington.  DC  20503. 


Ust  of  Svb^cU  ki  M  CFR  Parts  Sl«  and 

552. 


Govexnment  procurement 

1.  The  authority  citation  for  48  CFR 
parts  516  and  552  continues  to  read  as 
follows: 

Authodty:  40  U.S.C.  486(c]. 
PART  5t«— TYPES  OF  CONTRACTS 

2.  Subpart  S1B.5  is  added  to  read  as 

follows: 

subpart  S16.S— IndeiinMe-Oeiivery 
Contracts 

516.505    Contract  clauses. 

The  contracting  officer  shall  insert  the 
clause  at  552.216-73,  Placentent  of 
Orders,  in  soJicitations  and  contracts  for 
stock  or  special  order  program  items 
when  the  contract  authorizes  ageociea 
other  than  GSA  to  issue  delivery  orders. 
If  GSA  alone  will  issue  deUvery  orders 
use.  Alternate  I.  If  a  Federal  Supply 
Schedule  contract  {single  or  multiple 
award)  is  contemplated,  use  Alternate 
11. 

PART  552-SOLICITATION 
PROVISIOMS  AND  CONTRACT 
CLAUSES 

3.  Section  552.216-73  is  added  to  read 
as  follows: 

SS2.2 1  ft-73    Placamant  of  Orders. 

As  prescribed  in  51BJ05,  insert  tl»e 
fallowing  clause: 

Placement  of  Orders  (Dec  1990) 

(a)  Orders  will  be  placed  by:  [Contracting 
Officer  insert  names  of  Federal  agencies). 

(b)  When  mutually  agreeable  to  the 
ordering  agency  and  the  contractor,  delivery 
orders  may  be  placed  electrontcatly  using 
American  National  Standards  iiutilute 
(ANSI)  X12  Standard  for  Electronic  Data 
Interchange  (EDI)  procedures. 

(c)  When  EDI  procedures  are  io  be  used  to 
place  delivery  orders,  the  Contractor  shall 
enter  into  or>e  or  more  Trading  Partner 
Agreements  (TPA)  with  each  Federal  agency 
placing  orders  electronically  in  order  to 
ensure  mutual  understanding  by  the  parties 
of  certain  electronic  transaction  conventions 
and  to  recognize  the  rights  and 
responsibilities  of  the  parties  as  they  apply  to 
this  method  of  placing  delivery  orders.  The 
TPA  shall  identify,  among  other  things.  The 
third  party  provi(ier(s|  through  which 
electronic  orders  are  placed,  the  transact i<ni 
sets  used,  security  procedores.  and  guidelines 
for  implentenutioa. 

(d)  The  Contractor  shall  be  responsibie  fur 
providing  its  own  hardware  and  software 
necessary  to  transmit  and  receive  data 
electronically  under  the  framework  of  the 
TPA.  Additionally,  each  party  to  the  TPA 
shall  be  responsilile  for  the  costs  associated 
with  its  use  of  third  parly  provider  services. 
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(e)  Nothing  in  the  TPA  will  invalidate  any 
part  of  this  contract  between  the  Contractor 
and  the  General  Services  Administration.  All 
terms  and  conditions  of  this  contract  that 
otherwise  would  be  applicable  to  a  mailed 
delivery  order  shall  apply  to  the  electronic 
order. 

(f)  The  basic  content  and  format  of  the  TPA 
will  be  provided  by:  General  Services 
Administration,  Systems  Inventory  and 
Operations  Management  Center  (FCS), 
Washington,  DC  20406,  Telephone: 
[Contracting  Officer  insert  FAX;  appropriate 
telephone  numbers). 

(End  of  Clause) 

Alternate  I  (Dec.  1990).  As  prescribed  in 
516.505,  substitute  the  following  paragraphs 
(a),  (b),  and  (c)  for  paragraphs  (a),  (b),  and  (c) 
of  the  basic  clause: 

(a)  All  orders  under  this  contract  will  be 
placed  by  the  General  Services 
Administration  (GSA).  The  Contractor  is  not 
authorized  to  accept  orders  from  any  other 
agency.  Violation  of  this  restriction  may 
result  in  termination  of  the  contract  pursuant 
to  the  default  clause  of  this  contract. 

(b)  When  mutually  agreeable  to  GSA  and 
the  Contractor,  delivery  orders  may  be 
placed  electronically  using  American 
National  Standards  Institute  (ANSI)  X12 
Standard  for  Electronic  Data  Interchange 
(EDI)  procedures. 

(c)  When  EDI  procedures  are  to  be  used  to 
place  delivery  orders,  the  Contractor  shall 
enter  into  a  Trading  Partner  Agreement 
(TPA)  with  GSA.  The  TPA  shall  identify, 
among  other  things,  the  third  party 
providers)  through  which  electronic  orders 
are  placed,  the  transaction  sets  used,  security 
procedures,  and  guidelines  for 
implementation. 

Alternate  II  (Dec.  1990).  As  prescribed  in 
516.505,  substitute  the  following  paragraph  (a) 
for  paragraph  (a)  of  the  basic  clause: 

(a)  Delivery  orders  under  this  contract  may 
be  placed  by  either  the  using  Federal 
agencies  or  GSA. 

Dated;  December  19. 1990. 
Richard  H.  Hopf  III. 

,4ssoc;o/e  Administrator  for  Acquisition 
Policy. 

[PR  Doc.  91-116  Filed  1-3-01;  8:45  am) 
BIUJNQ  COOC  U20-«1-« 


48  CFR  Part  552 

( Acquisition  Circular  AC-90-2] 

General  Services  Administration 
Acquisition  Regulation;  Deviation  to 
FAR  Buy  American  Act— Trade 
Agreements  Act— Balance  of 
Payments  Program;  Correction 

agency:  Office  of  Acquisition  Policy. 

GSA. 

action:  Temporary  rule  with  request  for 

comments;  correction. 

summary:  This  document  corrects  a 
temporary  rule  previously  published  in 
the  Federal  Register  on  Thursday. 
November  1, 1990  (55  FR  46068). 


FOR  FURTHER  INFORMATION  CONTACT. 

Edward  J.  McAndrew,  Office  of  GSA 
Acquisition  Policy.  (202)  501-1224. 

S52.22S-9    [Corrected] 

On  page  46069,  in  the  third  column, 
section  552.225-9,  in  the  clause  Trade 
Agreements  Act  (OCT  1990)  (Deviation 
FAR  52.225-9).  in  paragraph  (a)  of  the 
clause,  in  the  definition  "U.S.  made  end 
product",  line  seven,  insert  the  word 
"substantially"  before  the  word 
"transformed." 

Dated:  December  21. 1990. 
Richard  H.  Hopf  UI. 

Associate  Administrator  for  Acquisition 
Policy. 
[FR  Doc.  91-115  Filed  1-3-91;  a-45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  204  and  695 
[Docket  No.  900821-03321 
RIN  0648-AD31 

Vessels  of  the  United  States  Rshing  in 
Colombian  Treaty  Waters 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  rule  and  notice  of  OMB 
control  numbers. 

SUMMARY:  NOAA  is  implementing 
regulations  to  govern  fishing  by  vessels 
of  the  United  States  in  certain  waters  of 
the  Caribbean  Sea  covered  by  a  treaty 
between  the  United  States  and  the 
Government  of  Colombia  (GOC).  These 
regulations  require  owners  and 
operators  of  vessels  fishing  in  treaty 
waters  to  (1)  obtain  certificates  and 
permits;  (2)  report  by  radio  entry  into 
and  departure  from  treaty  waters;  and 
(3)  report  catch  and  effort  information. 
In  addition,  these  regulations  (1)  prohibit 
the  use  in  treaty  waters  of  factory 
vessels,  monofilament  gillnets,  tanks, 
and  air  hoses;  (2)  close  the  treaty  waters 
of  Quida  Sueno  to  the  harvest  or 
possession  of  conch  year  round;  (3) 
close  the  treaty  waters  of  Serrana  and 
Roncador  to  the  harvest  or  possession  of 
conch  from  July  1  through  September  30 
each  year,  (4)  establish  a  minimum  size 
limit  for  conch;  (5)  prohibit  the  removal 
of  eggs  from,  or  the  retention  of.  berried 
spiny  and  smoothtail  lobsters;  and  (6) 
establish  a  minimum  size  limit  for  spiny 
and  smoothtail  lobsters.  The  intended 
effects  of  this  rule  are  to  (1)  implement 
the  conservation  and  management 
measures  applicable  to  treaty  waters 


agreed  to  in  consultations  between  the 
United  States  and  the  GOC;  and  (2) 
establish  a  means  to  obtain  catch  and 
effort  data  for  treaty  waters  sufficient  to 
monitor  the  necessity  for  and 
appropriateness  of  any  further  proposed 
management  measures,  thus  protecting 
the  interests  of  owners  and  operators  of 
vessels  of  the  United  States  who  desire 
to  fish  in  treaty  waters.  This  rule  also 
informs  the  public  of  the  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  two  new  information 
collection  requests  (ICRs)  contained  in 
this  rule  and  publishes  the  OMB  control 
numbers  for  those  ICRs. 
EFFECTIVE  DATE:  January  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
W.  Perry  Allen.  81 S-893-3722. 
SUPPtfMENTARY  INFORMATION:  In  1972. 
the  United  States  and  the  GOC  signed 
the  Treaty  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  the  Republic  of 
Colombia  Concerning  the  Status  of 
Quita  Sueno.  Roncador  and  Serrana 
(treaty).  Under  the  terms  of  the  treaty, 
which  entered  into  force  in  1981,  vessels 
of  the  United  States  may  fish  in  the 
waters  of  Quita  Sueno,  Roncador,  and 
Serrana  (treaty  waters),  but  are  subject 
to  reasonable  conservation  measures 
applied  by  the  GOC,  provided  that  such 
measures  are  nondiscriminatory  and  no 
more  restrictive  than  those  applied  to 
Colombian  or  other  fishermen. 

In  October  1989,  the  two  parties  to  the 
treaty  held  consultations  that  resulted  in 
two  fishery  agreements,  the  "Agreed 
Minutes"  and  a  "Joint  Statement" 
(Agreements),  which,  together,  listed 
conservation  measures  to  be  applied  to 
treaty  waters  The  measures  contained 
in  the  Agreements  and  regulations  to 
implement  them,  were  discussed  in  the 
proposed  rule  (55  FR  38365,  September 
18, 1990)  and  are  not  repeated  here. 

NOAA  proposed  additional  measures 
that  were  discussed  in  the  proposed 
rule,  namely,  to  (1)  require 
biodegradable  panels  on  any 
nonwooden  traps  used  in  treaty  waters; 
(2)  prohibit  the  use  of  poisons  or 
explosives,  other  than  explosives  in 
powerheads,  to  take  aquatic  biological 
resources  in  treaty  waters;  (3)  prohibit 
the  possession  of  any  dynamite  or 
similar  explosive  substance  aboard  a 
vessel  in  treaty  waters:  (4)  extend  the 
ban  on  possession  of  and  removal  of 
eggs  from  berried  spiny  and  smoothtail 
lobsters  to  other  species  of  lobster  that 
may  be  harvested  from  treaty  waters; 
and  (5)  require  that  a  vessel  prominently 
display  its  official  number. 
Implementation  of  these  additional 
measures  is  conditioned  on  an  exchange 
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of  letters  between  the  United  Stales  and 
the  GOC.  Such  an  exchange  has  not  yet 
occtured.  Accordingly,  the  additional 
measurei  are  not  implemented  now. 

No  comments  were  received  on  the 
proposed  rule  and  it  is  adopted  as  Tmal 
with  the  deletion  of  the  additional 
measures  discussed  above  and  with  two 
minor  changes.  In  the  definition  of 
"Science  and  Research  Director",  the 
location  of  that  office  is  revised  to  the 
Southeast  Fisheries  Science  Center  to 
conform  with  current  usage.  In  S  B95.4[j]. 
a  sentence  is  added  to  specify  the 
consequences  of  failing  to  report  within 
30  days  a  change  in  permit  application 
information,  namely,  the  permit  is  void. 

Classification 

The  Secretary  of  Commerce 
determined  that  this  rule  is  authorized 
by  the  Magnuson  Fishery  Conservation 
and  Management  Act  and  is  necessary 
to  nnplement  the  Agreements  between 
the  United  States  and  the  GOC. 

Because  these  regulations  are  issued 
with  respect  to  a  foreign  affairs  function 
of  the  Untied  States,  this  action  is 
exempt  from  the  provisions  of  E.O. 
12291. 

This  rale  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  for  preparation  of  a 
regulatory  flexibility  analysis  because 
no  general  notice  of  proposed 
rulemakmg  for  this  role  is  required  by 
law. 

The  Director,  Soatheast  Region, 
NMFS.  prepared  an  environmental 
asseMment  (EAJ  for  this  rule.  Based  on 
the  EA.  the  Assistant  Administrator  for 
Fisheries,  NOAA  (Assiatant 
Adminiatrator).  found  that  there  will  be 
no  a^ficant  iinpect  on  the  human 
enviroiunent  ai  a  result  of  this  rule  and 
that  an  environinentai  impact  statement 
is  not  required. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  xone  management 
program. 

This  rule  contains  two  new  ICRs 
subject  to  the  Paperwork  Reduction  Act 
The  ICRs  are  (1)  an  annual  vessel 
permitting  system  and  (2)  a  catch  and 
effort  reporting  lystem.  These  ICRs  have 
been  approved  by  0MB  and  OXIB 
control  numbers  0648-0249  and  0648- 
0248  apply,  respectively.  The  public 
reporting  burdens  for  these  ICRs  are 
eslimatai  to  average  15  and  18  minutes, 
respectively,  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  on  these  reporting  burden 
estimates  or  any  other  aspect  of  the 


culleclions  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
Edward  E.  Burgess,  NMF'S,  9450  Koger 
Boulevard,  St.  Petersburg.  FL  33702:  and 
to  the  Office  of  Regulatory  Affairs, 
OMB,  Washington.  DC  20503  (Attn: 
Paperwork  Reduction  Act  Project  0648- 
0248). 

A  consultation  conducted  in 
accordanc-e  with  section  7  of  the 
Endangered  Species  Act  concluded  that 
this  action  would  not  adversely  affect 
the  populations  of  endangered  or 
threatened  species  such  as  sea  turtles. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

This  action  is  not  subject  to  section 
553  of  the  Administrative  Procedure  Act 
because  it  is  a  foreign  affairs  function  of 
the  United  States.  An  effective  date  of 
J.inuary  1, 1991,  is  required  under  the 
Agreements. 

List  of  Subjects 

50  CFR  Part  204 

Reporting  and  recordkeeping 

requirements. 

50  CFR  Part  695 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements.  Republic  of 
Colombia.  Treaties. 
Samuel  W.  McKeea. 

A  cting  As&isianL  A  dm uiist rotor  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  204— OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  part  204 
c  ontinues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980,  44  use.  3501-3520  (1982). 

§204.1    [AmwKted] 

2.  In  S  204.1(b),  the  table  is  amended 
by  adding  in  the  left  column  m 
numerical  order  "5  S95.4^br'  and 

"5  695.5(b)"  and  in  the  right  column  in 
corresponding  positions  the  control 
numbers  '-0249'  and  '-0248". 
respectively. 

3.  Part  695  is  added  to  read  as  follows: 

PART  695-VESSELS  OF  THE  UNfTED 
STATES  nSHmO  IN  COLUMBIAN 
TREATY  WATERS 
Subpart  A— Gcnarai  ProvMons 

Sec. 

Purpose  and  scope. 


695.1 
695.2 
695.3 
6:;5.4 


Defimtioni. 

Relatton  to  other  lawi. 

CerUficates  and  permits. 


695.5  Recordkeeping  and  reporting. 

695^  Vessel  identification  (Reservedj. 

6A5.7  Prohibitions. 

695.8  FacilitjUion  of  enXurcemtnt 

695.9  Pcoaities. 

SubpaH  B— Management  Mea»ur>a 

695.20  Fishing  year. 

695.21  Vessel  and  gear  resU-ictions. 

695.22  Condi  har^-est  limiUitions. 

695.23  I*t»8ter  hanrest  limitations. 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Provisions 

§  695.1    Purpose  and  acope. 

(a)  The  purpose  of  this  part  is  to 
implement  in  certain  waters  of  the 
Caribbean  Sea  fishery  conservation  and 
management  measures  as  provided  in 
fishery  agreements  pursuant  to  the 
Treaty  Between  the  Government  of  the 
United  States  of  America  and  the 
Government  of  the  Republic  of 
Colombia  Concerning  the  Status  of 
Quita  Sueno,  Roncador  and  Serrana 
(TIAS  10120). 

(b)  This  part  governs  fishing  by 
vessels  of  the  United  States  in  treaty 
waters. 

§  695.2    Deftnitiona. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  §  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Conch  means  Strombus  gigas. 

Lobster  means  one  or  both  of  the 
following: 

(a)  Smoothtaii  lobster.  Panulirvs 
laevicauda. 

(b)  Spiny  lobster,  Panulirus  argus. 
Regional  Director  means  the  Regional 

Director,  Southeast  Region,  NMFS.  9450 
Koger  Boulevard,  St.  Petersburg,  FL 
33702,  telephone  813-893-3141.  or  a 
designee. 

Science  and  Research  Director  means 
the  Science  and  Research  Director. 
Southeast  Fisheries  Science  Center. 
NMFS,  75  Virginia  Beach  Drive.  Miami, 
FL  33149,  telephone  305-361-5761,  or  a 
designee. 

Treaty  waters  means  the  waters  of 
one  or  more  of  the  following: 

(a)  Quita  Sueno,  enclosed  by  latitudes 
13°55N.  and  14*43T^.  between 
longitudes  80'55'W  and  81*28'W. 

(b)  Serrana.  enclosed  by  arcs  12 
nautical  miles  from  the  low  water  line  of 
the  cays  and  islands  in  the  general  area 
of  14°22'N.  latitude.  80'20'W.  longitude. 

(c)  Roncador  enclosed  by  arcs  12 
nautical  miles  from  the  low  water  line  oi 
Roncador  Cay.  in  approximate  position 
13°35'N.  latitude,  80"05'W.  longitude. 

§  69S.3    Retatlon  to  otlier  laws. 

(a)  The  relation  of  this  part  lo  other 
laws  is  set  forth  in  i  62a3  of  this  chaptc 
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and  paragraph  (b)  of  this  section. 
Particular  note  should  be  made  to  the 
reference  in  8  620.3  to  the  applicability 
of  title  46.  U.S.C,  under  which  a 
Certificate  of  Documentation  is  invalid 
when  the  vessel  is  placed  under  the 
command  of  a  person  who  is  not  a 
citizen  of  the  United  States. 

(b)  Minimum  size  limitations  for 
certain  species,  such  as  reef  fish  in  the 
Gulf  of  Mexico,  may  apply  to  vessels 
transiting  the  EEZ  with  such  species 
aboard. 

§  695.4    CertKicates  and  permits. 

(a)  Applicability.  An  owner  of  a 
vessel  of  the  United  States  that  fishes  in 
treaty  w.j'ers  is  required  to  obtain  an 
annual  ctrtificate  issued  by  the  Republic 
of  Colombia  and  an  annual  vessel 
permit  issued  by  the  Regional  Director. 

(b)  Application  for  certificate /permit. 
( 1 )  An  application  for  a  permit  must  be 
submitted  and  signed  by  the  vessel's 
owner.  An  application  may  be  submitted 
at  any  time  but  should  be  submitted  lo 
the  Regional  Director  not  less  than  90 
days  in  advance  of  its  need. 
Applications  for  the  ensuing  calendar 
year  should  b.j  submitted  to  the 
keoional  Director  by  October  1. 

(2)  An  applicant  must  provide  the 
fallowing  information: 

(i)  .\  copy  of  the  vessel's  U.S.  Coast 
Guard  certificate  of  documentation  or 
state  registration  certificate; 

(ii)  The  vessel's  name,  official  number, 
gross  tonnage,  length,  home  port,  and 
radio  call  sign; 

(iii)  Name,  mailing  address  including 
iip  code,  telephone  number,  date  of 
birth,  and  social  security  number  of  the 
owner  or,  if  the  owner  is  a  corporation 
jr  partnership,  the  responsible  corporate 
officer  or  general  partner; 

(iv)  Principal  port  of  landing  of  fish 
tiken  from  treaty  waters; 

(v)  Type  of  fishing  to  be  conducted  in 
treaty  waters;  and 

(vi)  Any  other  information  concerning 
the  vessel,  fishing  gear,  or  fishing  area 
requested  by  the  Regional  Director. 

(c)  Issuance.  (1)  The  Regional  Director 
will  request  a  certificate  from  the 
Republic  of  Colombia  if: 
(i)  The  application  is  complete:  and 
(ii)  The  ariplicant  has  complied  with 
.11  applicable  reporting  requirements  of 
5  695.5  during  the  year  immediately 
preceding  the  application. 

(2)  Upon  receipt  of  an  incomplete 
application,  or  an  application  from  a 
person  who  hos  not  complied  with  all 
.applicable  reporting  requirements  of 
§  695.5  during  the  year  immediately 
prnceding  the  application,  the  Regional 
Director  will  notify  the  applicant  of  the 
t'eficiency.  If  the  applicant  fails  to 
f  orrect  the  deficiency  within  30  days  of 


the  Regional  Ehrector's  notification,  the 

application  will  be  considered 
abandoned. 

(3)  The  Regional  Director  will  issue  a 
permit  as  soon  as  the  certificate  is 
received  from  the  Republic  of  Colombia. 

(d)  Duration.  A  certificate  and  permit 
are  valid  for  the  calendar  year  for  which 
they  are  issued  unless  the  permit  is 
revoked,  suspended,  or  modified  under 
subpart  D  of  15  CFR  part  904. 

(e)  Transfer  A  certificate  and  permit 
issued  under  this  section  are  not 
transferable  or  assignable.  They  are 
valid  only  for  the  fishing  vessel  and 
owner  for  which  they  are  issued. 

(f)  Display.  A  certificate  and  permit 
issued  under  this  section  must  be 
carried  aboard  the  fishing  vessel  while  it 
is  in  treaty  waters.  The  operator  of  a 
fishing  vessel  must  present  the 
certificate  and  permit  for  inspection 
upon  request  of  an  authorized  officer  or 
an  enforcement  officer  of  the  Republic 
of  Colombia. 

(g)  Sanctions  and  denials.  Procedures 
governing  enforcement-related  permit 
sanctions  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 

(h)  Alteration.  A  certifir:ate  or  permit 
that  is  altered,  erased,  or  mutilated  is 
invalid. 

(i)  Replacement.  A  replacement 
certificate  or  permit  may  be  issued  upon 
request.  Such  request  must  clearly  state 
the  reason  for  a  replacement  certificate 
or  permit. 

(j)  Change  in  application  information. 
The  owner  of  a  vessel  with  a  permit 
must  notify  the  Regional  Director  within 
39  days  after  any  change  in  the 
application  information  required  by 
paragraph  (b)(2)  of  this  section.  The 
permit  is  void  if  any  change  in  the 
information  is  not  reported  within  30 
days. 

§  695.5    Recordkeeping  and  reporting. 

(a)  Arrival  and  departure  reports.  The 
operator  of  each  vessel  of  the  United 
Slates  for  which  a  certificate  and  permit 
ha\e  been  issued  under  §  695.4  must 
report  by  radio  to  the  Port  Captain.  San 
Andres  Island,  voice  radio  call  sign 
"Capitania  de  San  Andres,"  the  vessel's 
arrival  in  and  departure  from  treaty 
waters.  Radio  reports  must  be  made  on 
8222.0  Khz  or  8276.5  Khz  between  8:00 
a.m.  and  12:00  noon,  local  time  (1300- 
1700,  Greenwich  mean  time)  Monday 
through  Friday. 

(b)  Catch  ande''fort  reports.  Each 
vessel  of  the  United  States  must  report 
its  catch  and  effort  on  each  trip  into 
treaty  waters  to  the  Science  and 
Research  Director  on  a  form  available 
from  the  Science  and  Research  Director. 
These  forms  must  be  submitted  to  the 
Science  and  Research  Director  so  as  to 


be  received  no  later  than  seven  da>8 
after  the  end  of  each  fishing  trip. 

§  695.6    Vessel  identification.  [  Reserved ) 

§  696.7    Prohibtttons. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Fish  in  treaty  waters  without  the 
certificate  and  permit  aboard,  or  fail  to 
d:splay  the  certificate  and  permit,  as 
specified  in  §  695.4  (a)  and  (H. 

(b)  Falsify  information  specified  in 
§  695.4(b)(2)  on  an  application  for  a 
vi'ssel  permit. 

(c)  Fail  to  notify  the  Regional  Director 
of  a  change  in  application  information, 
as  specified  in  §  695.4(j). 

(d)  Fail  to  report  a  vessel's  arrival  in 
and  departure  from  treaty  waters,  as 
required  by  §  695.5(a). 

(e)  Falsify  or  fail  to  provide 
information  required  to  be  submitted  or 
reported,  as  required  by  |  695.5(b). 

(f)  (Reserved) 

(g)  Fail  to  comply  immediately  with 
instructions  and  signals  issued  by  an 
enforcement  officer  of  the  Republic  of 
Colombia,  as  specified  in  5  GCLS. 

(h)  Operate  a  factory  vessel  in  treaty 
waters,  as  specified  in  §  695.21(a). 

(i)  Use  a  monofilament  gillnet  in 
treaty  waters,  as  specified  in  §  695.21(b). 

,(j)  Use  autonomous  or  semi- 
autonomous  diving  equipment  in  treaty 
waters,  as  specified  in  §  695.21(c). 

(k)-(l)  [Reserved] 

(m)  Possess  conch  smaller  than  the 
m.inimum  size  limit,  as  specified  in 
§  695.22(a). 

(n)  Fish  for  or  possess  conch  in  the 
closed  area  or  during  the  closed  seasorv 
as  specified  in  §  695.22  (b)  and  (c). 

(o)  Retain  on  board  a  berried  lobster 
or  strip  eggs  from  or  otherwise  molest  a 
berried  lobster,  as  specified  in 
§  695.23' a). 

(p)  Possess  a  lobster  smaller  than  the 
minimum  size,  as  specified  in 
§  695.23(b). 

(q)  Fail  to  return  immediately  to  the 
water  unharmed  a  berried  or  undersized 
lobster,  as  specified  in  5  695.23  (a)  and 
(b). 

(r)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with  enforcement 
of  the  Magnuson  Act. 

§  695.8    Facilitation  of  enforcemenu 

(a)  The  provisions  of  §  620.8  of  this 
chapter  and  paragraph  (b)  of  this  sect)on 
apply  to  vessels  of  the  United  States 
fishing  in  treaty  waters. 

(b)  The  operator  of,  or  any  other 
person  aboard,  any  vessel  of  the  United 
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States  fishing  in  treaty  waters  must 
immediately  comply  with  instructions 
and  signals  issued  by  an  enforcement 
officer  of  the  Republic  of  Colombia  to 
stop  the  vessel  and  with  instructions  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment,  fishing 
record,  and  catch  for  purposes  of 
enforcing  this  part. 

S  695.9    Penalties. 

Any  person  committing  or  fishing 
vessel  used  in  the  commission  of  a 
violation  of  the  Magnuson  Act  or  any 
regulation  issued  under  the  Magnuson 
Act.  is  subject  to  the  civil  and  criminal 
penalty  provisions  and  civil  forfeiture 
provisions  of  the  Magnuson  Act,  to  part 
620  of  this  chapter,  to  15  CF"R  part  9()4 
(Civil  Procedures),  and  to  other 
applicable  law.  In  addition.  Columbian 
authorities  may  require  a  vessel 
involved  in  a  violation  of  this  part  lo 
leave  treaty  waters. 

Subpart  B — Management  Measures 

5  695.20    Fishing  year. 

The  fishing  year  for  fishing  in  treaty 
waters  begins  on  January  1  and  ends  nn 
Deci:n;ber  31. 


§  695.21    Vessel  and  gear  restrictions. 

(a)  Flu  torv  v'ssah.  No  factory  vessei, 
that  IS.  a  vessel  that  processes, 
transforms,  and  packages  aquatic 
biological  resources  on  board,  may 
operate  in  treaty  waters. 

(b)  Monofilament  gillnets.  A 
monofilament  gillnet  made  from  nylon 
or  similar  synthetic  material  may  not  be 
used  in  treaty  waters. 

(c)  Tanks  and  air  hoses.  Autonomous 
or  semiautonomous  diving  equipment 
(tanks  or  air  hoses)  may  not  be  used  to 
take  aquatic  biological  resources  in 
treaty  waters. 

(d)  Trap  requirements.  (Reserved) 

(e)  Poisons  and  explosives.  (Reser%edl 

§  695.22    Conch  harvest  limitations. 

ia)  Size  limit.  The  minimum  size  limit 
fur  possession  of  conch  In  or  from  treaty 
vvaters  is  7.94  ounces  (225  grams)  for  an 
uncleaned  meat  and  3.53  ounces  (100 
grams)  for  a  cleaned  meat. 

(b)  Closed  area.  The  treaty  waters  of 
Quita  Sueno  are  closed  to  the  harvest  o,'- 
possession  of  conch. 

(c)  Closed  season.  During  the  period 
of  July  1  through  September  30  of  each 
year  the  treaty  waters  of  Serrana  and 


Roncador  are  closed  to  the  harvest  or 
possession  of  conch. 

§  695.23    Lobster  harvest  limitations. 

(a)  Berried  lobsters.  A  berried  (egg- 
bearing)  lobster  in  treaty  waters  may 
not  be  retained  on  board.  A  berried 
lobster  must  be  returned  immediately  to 
the  water  unharmed.  A  berried  lobster 
may  not  be  stripped,  scraped,  shaved, 
clipped,  or  in  any  other  manner 
molested  to  remove  the  eggs. 

(b)  Size  limit.  The  minimum  size  limit 
for  possession  of  lobster  in  or  from 
treaty  waters  is  5.5  inches  (13.97 
centimeters),  tail  length.  Tail  length 
means  the  measurement,  with  the  tail  in 
a  straight,  flat  position,  from  the  anterior 
upper  edge  of  the  first  abdominal  (tail) 
segment  to  the  tip  of  the  closed  tail.  A 
lobster  smaller  than  the  minimum  size 
limit  must  be  returned  immediately  to 
the  water  unharmed. 

Appendix — Application  for  Permit/ 
Certificate,  Catch  Report  Form  for 
Colombian  Treaty  Waters  and 
Instructions 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations, 
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APPLICATION  FOR  PERMIT/CERTIFICATE 
TO  FISH  IN  COLOMBIAN  TREATY  WATERS 

Print  clearly  the  information  requested  below.   If  already  filled 
corrections  as  necessary. 


rake 


If  this  is  an  initial  application  or  there  are  changes  in  the  vessel's 
characteristics  or  documentation,  attach  a  copy  of  the  vessel's  certificate 
of  documentation  or  state  registration  certificate. 


Sign   and   date   the   form   and   mail   it   with   the 
documentation/registration  certificate,  if  required,  to: 

Southeast  Region,  NMFS  (F/SER22) 

94  50  Koger  Boulevard 

St.  Petersburg,  FL  33702 

OFFICIAL  NO.  (Documentation 

or  registration  no.): 


copy 


cf 


the 


.  ^ 


VESSEL'S  NAME; 
GROSS  TONNAGE; 


LENGTH : 


HOME  PORT  (Port  where 
custoir.arily  docked}  : 


RADIO  CALL  SIGN: 
OWNER'S  NAME:   _ 


OWNER'S  ADDRESS: 


(ZIP  Coot; 


OWNER'S  TELEPHONE  NO.: 
OWNER'S  DATE  OF  BIRTH: 


(«re»  Code) 


OWNER'S  SOCIAL  SECURITY  NO.; 

PORT  OF  LANDING  OF  FISH  TO 
BE  TAKEN  FROM  TREATY  WATERS; 

PRIMARY  SPECIES  OF  FISH  TO 
BE  TAKEN  FROM  TREATY  WATERS: 

PRIMARY  FISHING  GEAR  TO 
BE  USED  IN  TREATY  WATERS: 


OWNER 'SSI GNATURE ; 


DATE: 


Public  reporting  burden  for  this  collection  of  infortnation  is  estisr^ted  to  average  15  minutes  per  -espouse,  -i  jc  09  t^«  time 
for  reviemrig  instruct  lor.s,  searching  e«isting  data  sources,  gathering  and  maintaining  the  data  neeoed.  a-iC  comfieling  and 
reviewing  the  co'.lection  of  information.  Send  connents  regarding  thi»  txirden  estimate  o--  any  other  aspect  of  fs  collection 
of  information,  including  suggestion  for  rertucine  this  burden,  to  the  national  Marine  f  is-eries  Service,  9s5:  t.-^er  Bo^.tevard, 
St.  Peterslxirg,  FL  J3702;  ani  to  the  Office  of  Manage^nt  and  B'jdget,  Paperwork  Reduction  r-o.ecf  06»^  C/-9),  ta4sh-.9tor.  DC. 
2G50S. 
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OMB  Vumtef  OMUtlM  ■  E«p<rw  HMVtl 


CATCH  REPORT  FORM  -  COLOMBIAN  TREATY  WATERS 


AREA  FISHED  (check  ooly  one)       QtTTASLXNO 


RONCA£X)R 


SERRANA 


(  U  J  €    a    1 1  p  a  r  a  1 1    form    for    each    area    f  i i h  e  d  i 


Vessel  Name 


Datf  EaUred  Area: 


DeU  Dcpertcd  Area: 


Omdal  N amber 


i»» 


r*v 


Mootb 


Omj 


Yw 


Manlh 


T 


dt 


Gcan  Cbcci  Box  to  lodkate  Gear  Uacd 


Black 


.Gst 


RedHIod 


RockHlad 


Jewfbk 


Mlity 


Natiaa 


Red 


Scaap 


Snowy 


Wanaw 


Ycllowtdg 


MeroNegroo 


Mero  Colorado 


MeroCibrilU 


Mero  Grande 


Goasa 


Gicma 


Mm«  PmrB-Caoa 


Cbcnu  Plntada 


Mero  Negro 


Lane 


Mangrove  (Gray) 


MuttOD 


Qn« 


Red 


Silk 


VermlUloa 


Ycltowtall 


Other  Snapper 


TRiGCERflSKES 


LOBSTER 


Spioy 


Maacbego 


Pargo  Dtentoo 


PargoCebadal 


Pargo  Rojo- 


Pirgo  Rojo 


Qlo  Anarillo 


Bochoaa 


RaMmibla 


Parge 


Pttercoe 


Langoeta 


Wbelt 


dtaati 


Ycnowfla 


Yeilowmoath 


Other  Croaper 


CaaadcPledra 


Smooth  Tailed 


Spotted 


Slipper 


AMBERJACK 


GRUNTS 


HOGFISH 


Medrtnl* 
corooaoo 


CONCH 


RoiKoe 


OTHER  SPECIES: 


*L:<.:jhmM 


CapjUo 


PORCY 


Plana* 


SIGNATURE 


NAME  (PHatcd): 


DaU  of  Report  •  Year   199 Mooth. 


.Day, 
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INSTRUCTIONS 

CATCH  REPORT  FORM  -  COLOMBIAN  TREATY  WATERS 
Print  clearly  all  information 

U*«  ■  Mperitt  log  ahMt  for  tlctLMla  Into  ticti  IfM  fllhWl  (Quito  Sutno,  Roncador,  Sacrana). 

Each  vaaaal  ot  the  U.S.  mutt  report  Hi  catch  and  etlort  on  each  trip  Into  treaty  watera.  Mall  compitiad  forma  »o  at  to 
b«  rtctivad  not  latar  than  LH^unv  iha  and  ot  each  fishing  trip  to: 

Sci«nc«  and  Research  Director 
Southeast  Fisheries  Sclenct  Center,  NMFS 
75  VlrsiDla  Beach  Drive 
MiamrFL     33149 

Vassal  Nama  •  Enter  the  vessel  name  as  it  appears  on  the  permit. 

Official  No.  •  Enter  the  US.  Coast  Guard  documentation  numt>er  of  the  ve&sel  or  the  s.'ate  rec'Stratior.  number,  if  the  vessel 

IS  not  documented. 

Araa  Rahad  •  Check  only  one  on  each  form  submitted. 

Date  •ntsrad/dapartad  araa  •  Enter  appropriate  dates  for  each  fishing  tnp  info  ff)e  area  checked. 

Gaar  -  Check  one  or  more  boxes  to  indicate  tfw  fishing  gear  or  method  employed  In  the  area  ctjecxed  dunng  ffw  per>ca 
c^eS^i,^^  ForlTch  gearlmethod  checkii^^n  'ndicateO^perc^ge  ofthejotal  catch  dunng  the  penod 
c^^  by  oZ  report  that  was  taken  by  each  gear  and  (2)  complete  the  effort  data  as  tollaws: 


Trapa: 


No.  Trapa  Fished  •  Tcxal  numbtr  of  traps  used  during  the  period  covered  by  the  report. 

So.TnpHmuh  -ne  totaJ  nurnber  of  hauU  rnade  during  iti*  penod  covered  by  ifu  report  inchuilr^g  hauU  wuh  no 

catch.  Ten  traps  each  pulled  3  times  would  e(fuai  30  hauls. 

•  f^^.SatkTlattietmteBHMult -The  average  linu  in  hounOte  traps  tvtrt  in  the  water  between  hauls. 

•  Mesh  Sbea  -  Record  the  mesh  sizes  m  uxches.  Foe  example,  1  x  2Jot  reaanpdar  meshes  r  by  r.  1.5  x  1.5  for  rectan- 
pilar  rneshes  1  Vi"  by  I  Vi",  or  1.5  x  ha  for  hexagonal  rneshes  1  ii' on  each  side. 

L/OBgilae: 

•  No.  ScU  Made  •  Total  number  of  times  a  tannine  was  set  during  the  penod  coverts  by  the  report. 

•  Av.  No.  Hooks  per  Set  ■  Tne  average  number  (^  hooks  on  the  longUne. 

•  Av.  Line  Lensth  per  Set  •  77i*  average  lerxffh  of  the  line  in  feet 

•  ^y.J\mtSe^iT\s\itA -The  average  time  in  hours  the  longlines  were  in  the  water  from  Stan  of  set  to  sia»  of  pu:kup 

Hook  &  line  (includes  bandit  gear,  rod  and  reel  and  hand  Une): 

•  ^i^UBie%T\ihei -Total  number  of  Una  used  during  the  perwd  covered  by  the  report. 

•  Av.  No.  Hooks  per  Une  •  The  average  number  c^  hooks  on  each  line. 

•  Total  Hoyrs  Fished  •  Total  time  m  hours  this  gear  was  used  dunng  the  period  covered  by  the  report 


DiviBg; 


No.  Divers  •  Total  number  of  divers  used  dunng  the  period  covered  by  the  repon. 

•  Total  No.  Days  DIvtng  •  77m  number  of  days  during  the'penod  that  diving  was  conJucUd. 

•  Man-hours  Worked  per  Day  •  Fo(  the  da^.i  worked,  the  average  number  (^man-hours  spent  cUwxg  For  example,  5 
divers  who  average  6  hours  diving  per  day  would  yield  30  man  -hours  worked/day. 

•  Check  if  Targeted  •  Indicate  the  primary  species  harvested  by  diving. 

Caxch-Reconi  the  catch  in  pounds  ot  each  species  during  the  period  covered  by  the  report.  For  lobster  and  conch,  record 
the  weight  in  the  appropriate  column  either  as  whole  or  cleaned  weight. 

Oparator-s  signatura  -  The  operator  is  the  master  or  other  individual  on  board  and  in  charge  of  the  vessel    Type  or  pr,nt 
the  name  below  the  signature  and  indicate  the  date  signed. 

Public  reportino  bunJen  for  this  collection  o<  Informatton  is  estimated  •«  •^^''^JiSJIJl^^SS'r^SdSlnSIS^ 

fcx  revi^Sng  irJUiCtiona.  searching  existing  data  sources,  Oath^rtng  and  rrairr^W^ 

revtewing th^ coliectton ot mformatton.  Send commentt regarding thteburten ^^^^^^^^^X^^!^)!^^^ 

(TXrritloaioduding^westlonsforredudngmhburde^^ 

St.  Petersburo.  FL  33702;  and  to  tha  Office  d  Managen>en«  and  Budget  Paperwort«  Reaucuon  rrojoci  \uo*o^-.3/. 

Washington,  cTc.  20503. 


• 


[FR  Doc.  91-96  Filed  1-3-91,  8;45  am] 
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50  CFR  Parts  611  and  675 
(Docket  No.  M09SS-0343] 
RtN  064S-AO43 

Foreign  Fishing;  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area 

AQENCy:  National  Marine  Fisheries 
Service  fNMFS),  NOAA.  Commerce. 
action:  Final  rule. 


summary:  NOAA  announces  approval 
of  a  regulatory  amendment  that  delays 
the  start  of  the  directed  fishmg  season 
for  yellowfm  sole,  "other  flatfish," 
arrowtooth  flounder,  and  Greenland 
turbot  in  the  Bering  Sea  and  Aleutian 
Islands  area  (BSAI)  until  May  1  of  the 
fishing  year,  and  amends  the  directed 
fishing  standards  for  yellowfin  sole, 
"other  flatfish,"  and  arrowtooth 
flounder.  Delaying  the  fishing  season  is 
necessary  to  allow  more  groundfish  to 
be  harvested  by  reducing  bycatches  of 
Pacific  halibut,  red  king  crab,  and 
possibly  Tanner  crab  (Chionoecetes 
bairdi].  for  which  prohibited  species 
catch  limits  are  established.  Amendmg 
the  directed  fishing  standards  is 
necessary  to  reduce  discards  of 
yellowfin  sole,  "other  flatfish,"  and 
arrowtooth  fiounder  while  fishi.ng  for 
rock  sole.  A  technical  amendment  to 
redefine  arrowtooth  fiounder  is  also 
included.  These  actions  are  intended  to 
allow  fuller  utilization  of  the  groundfish 
optimum  yield,  thereby  promoting  the 
goals  and  objectives  of  the  .North  Pacific 
Fishery  Management  Council  with 
respect  to  groundfish  management  off 
Alaska. 

EFFECTIVE  DATE:  Effective  January  1, 
1991. 

ADDRESSES:  Copies  of  the 
environmental  assessment /regulatory 
impact  review/final  regulatory 
fiexibility  analysis  EA/RIR/FRFA)  may 
be  obtained  by  writing  to  Steven 
Pennoyer,  Director.  Alaska  Region, 
National  Marine  Fisheries  Service.  P.O. 
Box  21668.  luncau,  Alaska  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  ],  Berg  (Fishery  Management 
Biologist.  NMFS).  907-586-722fl. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  of  the  BSAI  are  managed  by  the 
Secretary  under  the  Fishery 
Management  Plan  for  BSAI  Groundfish 
(FMP).  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  {Council)  under  the  authority  of 
the  Magnuson  Fishery  Conservation  and 
Miinagement  Act  (Magnuson  Act)  and  is 


implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  part  675. 

At  its  June  25-30,  1990,  m,eeting,  the 
Council  recommended  a  regulatory 
amendment  that  would  implement  two 
measures  pertaining  to  management  of 
the  BSAI  flatfish  fisheries,  including 
fisheries  for  yellowfin  sole,  rock  sole, 
arrowtooth  flounder,  Greenland  turbot, 
and  "other  flatfish."  The  first  measure 
will  delay  the  start  of  the  directed 
fishing  seasons  for  yellowfin  sole,  "other 
flatfish,"  arrowtooth  flounder,  and 
Greenland  turbot  until  May  1  of  the 
fishing  year.  The  second  measure  will 
amend  directed  fishing  standards  for 
flatfish  species  caught  as  bycatch  in  the 
rock  sole  fishery. 

The  Secretary  published  the  proposed 
rule  in  the  Federal  Register  (55  FR  46082, 
November  1, 1990).  Comments  were 
invited  until  November  28, 1990.  Four 
letters  of  comments  were  received  They 
are  summarized  and  responded  to  in  the 
Response  to  Comments  Received  ' 
section. 

The  purpose  of  this  new  season 
starting  date  is  to  reduce  incidental 
catches  offish  species  important  to  U.S. 
fishermen  in  other  fisheries.  These  fish 
species  include  halibut,  red  king  crab, 
and  possibly  Tanner  crab  [C.  bairdi). 
The  second  measure  modifies  directed 
fishing  standards  for  yellowfin  sole, 
"other  flatfish."  and  arrowtooth  flounder 
while  fishing  for  rock  sole.  The  purpose 
of  this  second  measure  is  to  allow  more 
retention  of  yellowfin  sole,  "other 
flatfish,"  and  arrowtooth  flounder, 
thereby  reducing  unnecessary  waste  of 
otherwise  marketable  species  of 
groundfish.  A  description  of  the  need  for 
this  action  is  contained  in  the  preamble 
to  the  proposed  rule. 

The  Secretary  has  determined  that  the 
season  delay  and  the  new  directed 
fishing  standards  are  necessary  for 
fishery  conservation  and  management. 
Me  has  approved  the  final  rule.  Upon 
reviewing  the  record  and  intent  of  the 
Council,  the  Secretary  also  has  included 
arrowtooth  flounder  within  the  group  of 
flatfish  species  for  which  the  fishing 
season  is  being  delayed  (see  "Changes 
in  the  Final  Rule  from  the  F>roposed 
Rule"). 

Changes  in  the  Final  Rule  From  the 
Proposed  Rule 

(1)  A  technical  amendment  is 
implemented  that  redefines  arrowtooth 
fiounder.  The  meaning  of  arrowtooth 
flounder  in  §  675.2.  within  the  definition 
oi  groundfish.  is  changed  to  include  two 
species:  arrowtooth  flounder 
(Atherestbes  stomias)  and  Kamchatka 
fiounder  [Atherestbes  evermanni).  This 
change  responds  to  NMFS's  concerns 


that  arrowtooth  flounder  and 
Kamchatka  flounder  arc  so  similar  that 
field  identification  is  not  practical.  The 
biomass  of  Kamchatka  flounder  is  small 
relative  to  arrowtooth  flounder.  The 
NMFS  Alaska  Fisheries  Science  Center 
has  combined  biomass  estimates  of 
these  two  species  for  several  years.  The 
Council's  BSAI  Plan  Team 
recommended  in  the  final  Stock 
Assessment  and  Fishery  Evaluation 
Report  for  1991  that  the  two  species  be 
managed  under  the  name  arrowtooth 
flounder. 

(2)  Paragraphs  (b)(5)(iii)  in  |  611.93, 
(h)(2)  in  S  675.20,  and  (c)  in  §  675.23  are 
changed  by  including  arrowtooth 
flounder  in  the  group  of  flatfish  species 
for  which  the  season  starting  date  is 
May  1  rather  than  January  1. 
Arrowtooth  flounder  are  harvested  and 
often  discarded  in  large  quantities 
during  trawling  for  target  fisheries  such 
as  yellowfin  sole  and  "other  flatfish." 
Therefore,  it  is  consistent  with  current 
fishing  practices  to  include  arrowtooth 
flounder  within  the  group  of  species 
which  cannot  be  targeted  for  directed 
fishing  until  May  1.  This  reflects  the 
Council's  intent  at  its  June  meeting, 
which  it  reaffirmed  at  its  December  3-7, 
1990,  meeting. 

Response  to  Comments  Received 

Four  letters  of  comment  were  received 
during  the  comment  period.  Comments 
are  summarized  and  responded  to  as 
follows: 

Comment  l:Vnc  yellowfin  sole  season 
should  be  delayed  until  April  1.  rather 
than  May  1.  because  an  April  1  starting 
date  would  provide  for  an  alternative 
fishery  if  the  pollock  apportionment 
during  the  January  1-Apnl  15  split 
season  and  all  of  the  Pacific  cod  TAG  is 
taken  by  April  1. 

Response:  The  objective  of  the 
yellowfin  sole  season  delay  is  to  reduce 
the  bycatch  rates  of  red  king  crab  and 
halibut  by  allowing  sufficient  time  for 
the  sea  ice  edge  to  move  north,  thereby 
opening  productive  flatfish  fishing 
grounds  in  areas  where  the  respective 
bycatch  rates  would  be  lower.  Opening 
the  flatfish  fisherj'  on  April  1,  rather 
than  May  1,  is  not  consistent  with  that 
objective. 

Comment  2:  Incidental  catches  of 
yellowfin  sole  or  turbot  should  be 
allowed  when  targeting  other  species. 

Response:  Incidental  catch  amounts  of 
yellowfin  sole,  "other  flatfish," 
arrowtooth  flounder,  and  turbot  in  other 
groundfish  fisheries  prior  to  the  target 
fishery  starting  on  May  1  will  he 
allowed  by  regulations. 
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Comment  3:  A  starting  date  of  May  1 
will  ensure  a  safer  fishery  with  respect 
to  weather  conditions. 

Response:  >fOAA  concurs  that 
weather  conditions  should  be  safer 
beginning  in  May. 

Comment  4:  A  May  1  starting  date  will 
provide  a  much  larger  area  to  conduct 
fishery  operations,  permitting  fishermen 
opportunity  to  move  away  from  areas 
where  high  bycatch  rates  are  occurring. 

Response:  NOAA  has  approved  tlie 
May  1  starting  date. 

Comment  5:  The  delayed  opening  will 
only  exacerbate  problems  of  disruptions 
in  supply  and  reduced  availability, 
thereby  increasing  costs  to  consumers. 

Response:  NOAA  expects  that 
supplies  will  stabilize  even  though  the 
starting  date  is  changed.  Furthermore, 
improved,  safer  working  conditions  with 
the  advent  of  better  weather  should 
result  in  increased  operating  efficiency, 
which  might  reduce  operating  costs  for 
the  fishermen.  These  reductions  could 
be  passed  on  to  the  consumer. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator)  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  groundfish  off 
Alaska  and  that  it  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Alaska  Region,  NMFS,  prepared 
an  environmental  assessment  for  this 
rule  and  the  Assistant  Administrator 
concluded  that  no  significant  impact  on 
the  environment  will  occur  as  a  result  of 
this  rule.  You  may  obtain  a  ropy  of  the 
EA/RIR/FRFA  from  the  Regional 
Director  at  the  above  address. 

The  Assistant  Administrator  initially 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
This  determination  is  based  on  the 
socioeconomic  impacts  discussed  in  the 
EA/RIR/FRFA  prepared  by  the  Alaska 
Region,  NTvfFS. 

The  Alaska  Region,  NMFS,  prepared  a 
final  regulatory  flexibility  analysis  as 
part  of  the  regulatory  impact  review, 
which  concludes  that  this  rule  would 
have  significant  economic  impacts  on  a 
substantial  number  of  small  entities. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act. 

NOAA  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  was 
submitted  for  review  by  the  responsible 
Slate  agencies  under  section  307  of  the 


Coastal  Zone  Management  Act.  Since 
the  appropriate  state  agency  did  not 
reply  within  the  statutory  time  period, 
consistency  is  au torn ntir ally  inferred. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

This  rule  must  be  effective  no  later 
tlian  January  1, 1991,  to  achieve  an 
orderly  prosecution  of  the  groundfish 
fisheries  off  Alaska  for  the  1991  fishing 
season  and  to  derive  meaningful 
conservation  benefits  from  this  rule. 
Consequently,  the  Assistant 
Administrator  finds  for  good  cause  that 
il  is  contrary  to  the  public  interest  to 
delay  for  the  full  30  days  the  effective 
date  of  this  rule  under  section  553(d)  of 
the  APA  in  order  to  have  this  action 
effective  by  the  opening  of  the  fishing 
season  on  January  1, 1991. 

List  of  Subjects  in  50  CFR  Parts  611  and 
675 

Fisheries. 

Dated;  December  28. 1990. 
Samuel  W.  McKeen, 

AcL.ng  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Senice. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  611  and  675  are 
amended  as  follows: 

PART  61 1— FOREIGN  FISHING 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  611.93,  paragraph  (b)(3)(i)  and 
the  first  sentence  in  paragraph  (c)(5)  are 
revised  and  paragraph  (b](5)(iii)  is 
added  to  read  as  follows; 

§  61 1.93    Bering  Sea  and  Aleutian  Islands 
g-oundtish  fishery. 

•  •         •         •         • 

(b)  •  •  • 
(3)  *   •   • 

(i)  The  catching  in  the  management 
area  and  retention  of  any  groundfish  for 
which  a  nation  has  an  allocation  is 
permitted  during  open  seasons  specified 
under  §  675.23  of  this  chapter,  except  as 
provided  in  this  section. 

•  •        *        *        * 

(5)   •   *  * 

(iii)  Receipts  of  U.S.-harvested 
yellowfin  sole,  "other  flatfish," 
arrowtooth  flounder,  and  Greenland 
turbot  are  permitted  during  open 
seasons  specified  under  §  675.23  of  this 
chapter. 

(c)  •  •  * 

(5)  Receipts  of  fish  at  sea.  Foreign 
fishing  vessels  holding  permits  to 
receive  U.S.-harvested  fish  may  receive 


those  fish  during  open  seasons  specified 
under  $  675.23  of  this  chapter  in  the 
management  area  between  3  and  12 
nautical  miles  from  the  baseline  from 
which  the  United  States'  Territorial  Sea 
is  measured.  *   *   * 


PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

3.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authorif>-;  16  U  S  C  1801  et  seq. 

§675.2    [Amended] 

4.  In  §  675.2.  the  name  of  arrowtooth 
flounder  in  the  definition  of 
"Groundfish"  is  changed  to  mean 
"Atherestbes  stomias"  and  "Atherestbes 
evermanni". 

5.  In  §  675.20,  paragraphs  (h)(2),  (h)(3). 
(h)(4),  and  (h)(5)  are  redesignated  as 
(h)(3),  (hl(4),(h)l5),  and  (h)(6), 
respectively;  paragraph  (h)(1)  and  newly 
designated  paragraph  {h)|6)  are  revised; 
and  a  new  paragraph  (h)(2)  is  added  to 
read  as  follows; 

§  675.20    General  limitations. 
•         •         •         •         • 

(h)  •  •  • 

(1)  Using  trawl  gear  for  pollock. 
Pacific  cod,  or  rock  sole.  The  operator  of 
a  vessel  is  engaged  in  directed  fishing 
for  pollock.  Pacific  cod,  or  rock  sole  if  he 
retains  at  any  time  during  a  trip  an 
amount  of  any  onp  of  these  species 
caught  using  trawl  gear  equal  to  or 
greater  than  20  percent  of  the  aggregate 
catch  of  the  other  fish  retained  at  the 
same  time  during  the  same  trip. 

(2)  Using  trawl  gear  for  yellowfin  sole, 
"other  flatfish,  or  arrowtooth  flounder. " 
The  operator  of  a  vessel  is  engaged  in 
directed  fishing  for  yellowfin  sole, 
"other  flatfish,"  or  arrowtooth  flounder 
if  he  retains  at  any  time  during  a  trip  an 
aggregate  amount  of  yellowfin  sole, 
"other  flatfish,"  and  arrowtooth  flounder 
caught  using  trawl  gear  equal  to  or 
greater  than  a  total  of; 

(i)  35  percent  of  the  amount  of  rock 
sole  retained  at  the  sam.e  lime  on  the 
vessel  during  the  same  trip,  plus. 

(ii)  20  percent  of  the  total  amount  of 
other  fish  species  (besides  rock  sole, 
yellowfin  sole,  "other  flatfish",  and 
arrowtooth  flounder)  retained  at  the 
same  time  by  the  vessel  during  the  sam« 

trip. 

♦        •        «         •         * 

(6)  Other.  Except  as  provided  under 
paragraph  (h)(1)  through  (h)l5)  of  this 
section,  the  operator  of  a  vessel  is 
engaged  in  directed  fishing  for  a  specific 
species  or  species  group  if  he  retains  at 
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any  particular  time  dunng  a  trip  that 
species  or  species  group  in  an  amount 
equal  to  or  greater  than  20  percent  of  the 
amount  of  all  other  fish  species  retained 
at  the  same  time  on  the  vessel  during  the 
same  trip, 
•         •         •         •         • 

6.  In  §  675.23,  paragraph  (a)  is  rivised. 
and  paragraph  (c)  i*  added  to  rtad  as 
follows: 


§  67S.23     Seasons. 

(al  Fishing  for  groundfish  in  the 


sutiareas  and  statistical  areas  of  the 
Bering  Sea  and  Aleutians  Islands  is 
authorized  from  00:01  a.m.  on  January  1 
through  12:00  midnight  Alaska  local 
time  December  31.  subject  to  the  other 
provisions  of  this  part,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 


(c)  directed  fishing  for  yellowfin  sole,     . 
"other  flatfish."  arrowtoolh  flounder, 
and  turbot  is  authorized  from  12fl0  noon 
Alaska  local  time,  May  1  through  12:00 
ndnight.  Alaska  local  time,  December 
31 .  subject  to  the  other  provisions  of  this 
part. 

|FR  Doc.  90-30630  Fil(;d  12-31-90  12:39  pm]         I 
BILLING  CODE  UIO-U-M 


387 


Proposed  Rules 


Federal   Re^ster 

Vol    56,  No.  3 

Friciav.  Januar)'  4,  1991 


This  section  o<  the   FEDERAL   REGISTER 
contains  notices  to  ttie  public  of  the 
proposed  issuance  o(  njtes  and 
regulations.   The  purpose   of  these   notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making   prior  to  the  adoption   of  the  final 
rules. 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  936 

Community  Support  Requirements  for 
Members  of  the  Federal  Home  Loan 
Bank  System 

agency:  Federal  Housing  Finance 
Board. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  is  requesting 
public  comment  to  assist  in  its 
development  of  the  implementing 
regulations  for  section  710(c)  of  the 
Financial  Institutions  Reform.  Recovery. 
and  Enforcement  Act  of  1989 
( "FIRREA"),  Pub.  L.  No.  101-73, 103  Stat. 
193,  41&-419.  This  section  requires  the 
Finance  Board  to  adopt  regulations 
establishing  standards  of  community 
investment  or  senicc  for  members  of 
the  Federal  Home  Loan  Bank  System 
(•  FHL  Bank  System")  to  maintain 
continued  access  to  long-term  advances. 
FIRREA  mandates  that  the  Finance 
Board  adopt  these  regulations  no  later 
than  August  8.  1991.  The  Finance  Board 
requests  public  comment  on  the  full 
rjnge  of  policy  issues  and  practical 
considerations  involved  in  establishing 
rnmmunity  support  standards  and 
appropriate  implementing  regulations. 

DATES:  Comments  must  be  received  on 
cr  before  March  5. 1991. 
ADDRESSES:  Comments  should  be  sent 
1 1:  Leonard  H.  O.  Spearman,  )r.. 
Executive  Secretary  to  the  Board, 
Federal  Housing  Finance  Board.  1777  F 
Street,  NVV.,  Washington.  DC  20006. 
Comments  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  IHFORMAriON  CONTACT: 
Richard  Tucker.  Acting  Director.  Office 
of  Housing  Finance  Programs,  (202)  408- 
2048,  or  Stephen  D.  Johnson.  Attorney/ 
Advisor,  Office  of  Housing  Finance 
Programs,  (202)  408-2817.  Federal 
Housing  Finance  Board,  1777  F  Street. 
\'W.,  Washington,  DC  20006. 


SUPPLEMENTARY  INFORMATION: 
A.  General 

FIRREA  established  the  Finance 
Board  as  an  independent  agency  in  the 
executive  branch  of  the  federal 
government.  It  is  the  successor  agency 
toe  the  Federal  Home  Loan  Bank  Board 
with  resipect  to  that  agency's  oversight 
of  the  FHL  Bank  System.  In  supervising 
the  activities  of  the  FHL  Bank  System 
and  the  12  Federal  Home  Loan  Banks 
(•FHL  Banks"),  the  Finance  Board  is 
directed  to  ensure  that  they  carry  out 
their  housing  finance  mission,  remain 
adequately  capitalized  and  able  to  raise 
funds  in  capital  markets,  and  are 
operated  in  a  safe  and  sound  manner. 

The  FHL  Banks  are  located  in  Boston. 
.\ew  York,  Pittsburgh,  Atlanta, 
Cincinnati,  Indianapolis,  Chicago,  Des 
Moines,  Dallas,  Topeka.  San  Francisco 
and  Seattle.  All  savings  institutions  the 
deposits  of  which  are  insured  by  the 
Savings  Association  Insurance  Fund 
( "SAIF"')  of  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  are 
members  of  the  FHL  Bank  System,  as 
well  as  many  savings  banks  insured  b> 
the  FDIC's  Bank  Insurance  Fund  ("BIF'] 
FIRREA  opened  membership  in  the  FHL 
Bank  System  to  commercial  banks  and 
credit  unions  that  make  long-term  home 
mortgage  loans,  subject  to  qualification.s 
of  financial  soundness  and  home 
f  nancing  policies. 

The  FHL  Banks  are  central  banks  for 
the  provision  of  residential  credit  and 
provide  their  members  with  a  wide 
r:inge  of  services,  including  short-  and 
l,ing-term  loans  (called  "advances"), 
check  clearing,  safekeeping  of  securities, 
demand  and  time  accounts,  technical 
assistance  (particularly  in  community- 
(iriented  lending),  economic  analysis, 
Lnd  access  to  federal  funds  markets. 

B.  Community  Support  Requirements  in 
FIRREA 

Section  710(c)  of  FIRREA  added  a 
r.ew  section  10(g)  to  the  Federal  Home 
Loan  Bank  Act  of  1932, 12  U.SC.  1430(g]. 
as  follows: 

Ik)  Community  Support  Requ!rem>'nt.s, 

(1)  In  Ger.erai.— Before  the  end  of  the  2- 
\  jar  period  beginning  on  the  date  of 
rnactment  of  the  Financial  Inslitu'.ions 
Reform.  Recovery',  and  Enforcement  Act  of 
1989,  the  Board  shall  adopt  regulatiors 
establishing  standards  of  communis 
investment  or  service  for  members  of  Bank.'; 
to  maintain  continued  access  to  isng-term 
advances. 

(2)  Factors  To  Be  Included —The 
regulations  promulgated  pursuant  to 


paragraph  (1)  shall  take  into  account  factors 
such  as  a  member  s  performance  under  the 
Community  Reinvestment  Act  of  1977  and  the 
member's  record  of  lending  to  first  time 
hnmebuyers, 

C.  FIRREA  Changes  to  the  Community 
Reinvestment  Act  and  the  Home 
Mortgage  Disclosure  Act 

FIRREA  contains  two  other  important 
ynd  related  sections  concerning 
community  investment  and  the 
requirement  that  federally  regulated 
depository  institutions  serve  the  credit 
needs  of  their  communities. 

Section  1212(b)  of  FIRREA  amended 
the  Community  Reinvestment  Act  of 
1977, 12  L'.S.C.  2901  ("CRA  •).  by  adding 
a  new  section  807  requiring  that,  upon 
completion  of  each  CRA  compliance 
examination,  the  examining  Federal 
depository  regulatory  agency  prepare  a 
written  evaluation  of  the  institution's 
record  of  meeting  the  credit  needs  of  its 
entire  community,  including  low-  and 
moderate-income  neighborhoods.  The 
written  evaluations  must  have  a  public 
and  a  confidential  section.  The  public 
section  of  the  evaluation  must  discuss 
the  agency's  examination  findings  and 
conclusions,  and  must  assign  one  of  four 
("RA  ratings  to  the  institution.  The 
Conference  Report  confii^.s  that  the 
intent  of  the  section  was  to  promote 
enforcement  of  CRA  by  allowing  the 
public  to  know  both  what  regulatory 
agencies  are  telling  deposi'ory 
institutions  and  the  community 
investment  records  of  particular 
depositor^'  institutions.  The  Conference 
Report  also  places  special  emphasis  on 
the  insured  depository  institution's 
record  of  serving  tjie  housing  credit 
needs  of  low-  and  moderate'incorr.e 
persons,  small  business  credit  nr^ds, 
small  farm  credit  needs,  and  rural 
economic  development.  These  changis 
to  CRA  became  effective  with 
examinations  commencing  on  or  after 
July  1.  1990.  pursuriDt  to  uniform 
regulations  promulgated  by  the  financial 
regulatorv'  agencies. 

Section  1211  of  FIRREA  made  several 
technical  but  signincant  changes  to  the 
Home  Mortgage  Disclosure  Act  of  1975, 
12  use.  2803  ("HMDA"),  that  relate  to 
the  issue  of  community  support, 
fommunity  investment,  and  fair  lending 
practices.  These  changes  require  the 
collection  of  mortgage  application  data 
grouped  by  census  tract,  income  level, 
race,  and  gender.  The  Conference 
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Report  explained  that  the  primary 
purpose  of  HMDA  reporting  is  to  assist 
regulatory  agencies  in  identifying 
possible  discriminatory  lending  patterns 
that  warrant  closer  scrutiny. 

D.  Issues  for  Consideration 

The  Finance  Board  considers  the 
development  of  the  community  support 
regulations  to  be  one  of  its  most 
significant  new  responsibilities  under 
RRREA.  Therefore,  the  Finance  Board 
seeks  the  broadest  possible  public 
comment  on  all  aspects  of  the 
regulations  it  must  adopt  and 
implement.  In  doing  so,  it  seeks  the 
expertise  and  insight  of  all  interested 
parties,  including  community  groups, 
FHL  Banks,  lenders,  public  interest 
groups,  present  and  possible  FHL  Bank 
System  members,  trade  associations, 
state  and  local  government  agencies, 
other  financial  service  providers,  and 
private  citizens.  The  questions  posed 
below  are  intended  to  elicit  comments 
on  issues  considered  of  importance,  but 
the  listing  is  not  intended  to  be 
exclusive  or  to  preclude  consideration  of 
any  other  issues  considered  relevant  or 
important  by  the  commenter. 

1.  Community  Investment 

What  would  be  the  best  definition  of 
"community  investment"?  Should  the 
Finance  Board  simply  define  the 
"standards"  of  community  investment  in 
terms  of  CRA  ratings  or  should 
community  investment  be  more  broadly 
interpreted?  Should  the  components  or 
elements  of  community  investment  be 
expressly  stated  in  the  regulation? 

2.  Service 

How  would  the  term  "service"  be  best 
defined?  Should  it  be  interpreted  as 
"community  service?"  Should  the 
regulation  treat  service  as  the  purchase 
or  holding  of  a  certain  type  of  asset  or 
should  it  include  specified  activities? 
Should  the  regulation  focus  on  a  target 
population  for  these  services,  such  as 
very  low-,  low-,  and  moderate-income 
households?  Should  "service"  for  a 
depository  institution  have  an 
interpretation  beyond  meeting  the  credit 
needs  of  the  local  community? 

3.  Possible  Conflict  with  Other 
Provisions  of  FIRREA 

Section  303  of  FIRREA  expanded  and 
strengthened  the  Qualified  Thrift  Lender 
test  requiring  SAIF-insured  institutions. 
the  vast  majority  of  current  FHL  Bank 
System  members,  to  hold  at  least  70 
percent  of  their  assets  in  activities 
closely  related  to  the  financing  of 
residential  real  estate.  In  addition, 
section  301  of  FIRREA  requires  the 
Office  of  Thrift  Supervision  to 


promulgate  capital  rules  for  thrifts 
substantially  similar  to  those  for 
national  banks.  These  rules  apply  lower 
capital  weights  to  one-  to  four-family 
mortgage  loans  and  mortgage-backed 
securities  than  to  most  other  assets.  If 
the  standards  for  community  investment 
for  FHL  Bank  System  members  are 
extended  to  assets  and  activities  other 
than  residential  real  estate  loans,  can 
this  be  reconciled  with  the  other  parts  of 
FIRREA  that  channel  thrifts' 
investments  toward  residential 
mortgage  loan.s? 

4.  Effect  on  Discretionary  Members 

The  FHL  Banks  are  critical  providers 
of  housing  finance.  Their  financial 
soundness  and  profitability  directly 
affect  the  availability  and  cost  of  home 
loans  in  the  broadest  sense.  In 
promulgating  the  community  suppiort 
regulations,  therefore,  the  Finance  Board 
must  balance  the  benefits  and  costs  to 
the  FHL  Banks.  FHLB  System  members, 
our  Nation's  communities,  and  the 
public.  A  regulation  that  reduces  the 
ability  of  the  FHL  Bank  System  to 
attract  members,  provide  residential 
mortgage  capital,  and  make  home  loans 
could  hurt  rather  than  help  housing 
finance  and  community-oriented  lending 
as  intended  by  Congress  in  enacting  the 
community-support  requirements  of 
FIRREA.  Accordingly,  the  Finance  Board 
seeks  advice  on  structuring  the 
regulation  so  that  it  will  maximize  the 
attractiveness  of  the  FHL  Bank  System 
while  providing  a  meaningful  regulatory 
standard  of  community  service. 

Section  704  of  FIRREA  expanded 
eligibility  for  membership  in  the  FHL 
Bank  System  to  commercial  banks  and 
credit  unions,  both  of  which  have 
recently  and  substantially  expanded 
their  commitment  to  the  provision  of 
residential  mortgage  credit.  The 
standards  for  community  investment 
and  service  would  apply  only  to  those 
banks  and  credit  unions  that  elected  to 
become  FHL  Bank  System  members. 
How  can  the  Finance  Board  formulate 
the  regulations  so  that  they  will  not 
reduce  the  attractiveness  of  membership 
to  these  institutions?  What  form  of 
community  support  regulations  will 
maximize  the  desire  of  eligible 
institutions  to  join  the  FHL  Bank 
System? 

5.  Providing  Incentives  For  Community- 
Oriented  Lending 

The  Finance  Board  believes  that  the 
FHL  Bank  System  should  continue  to 
serve  as  a  leader  in  advancing 
community-oriented  lending  and 
providing  affordable  housing  finance. 
The  Finance  Board  seeks  assistance  in 
formulating  positive  regulatory  concepts 


and  provisions  that  will  provide 
incentives  to  creativity  and  action  by 
FHL  Bank  System  members  in  meeting 
the  credit  needs  of  their  communities. 
What  should  be  the  FHL  Bank  System 
and  Finance  Board  response  when  it  is 
determined  that  a  member  is  not 
meeting  its  community  investment  and 
service  requirements?  Should  the  FHL 
Banks'  only  response  be  to  deny  that 
member  access  to  long-term  advances? 
Does  or  should  the  Finance  Board  or  the 
FHL  Bank  System  have  authority  to  take 
actions  beyond  this?  What  steps  should 
the  Finance  Board  and  the  FHL  Banks 
take  to  assist  a  non-complying  member? 
How  should  the  FHL  Banks  strike  a 
balance  between  penalizing  members 
whose  community  support  records  may 
be  lacking  and  helping  those  same 
members  improve  their  community 
support  efforts  with  the  use  of  long-term 
advances?  Should  the  Finance  Board 
and  the  FHL  Banks  provide  remedial 
and  technical  assistance?  If  so,  who 
should  pay  for  the  costs  of  such  a 
program? 

G.CRA 

FIRREA  requires  the  Finance  Board  to 
consider  CRA  performance.  Does  this 
mean  only  the  summary  CRA  rating  or  is 
it  broader?  How  will  the  Finance  Board 
obtain  the  information  it  needs  to  judge 
an  institution's  record  of  meeting  local 
credit  needs  beyond  the  CRA  rating? 
How  should  the  Finance  Board  treat 
CRA  examinations  or  ratings  that  it  ' 
finds  incomplete?  How  current  should 
the  rating  be?  Should  the  Finance  Board 
consider  both  the  public  and  the 
confidential  CRA  ratings?  How  should 
FHL  Bank  System  members  without  a 
CRA  rating,  such  as  credit  un'ons.  be 
evaluated? 

7.  IIMDA 

Should  an  institution's  HMDA  reports 
be  considered  in  the  community  support 
evaluation,  and  if  so.  how? 

8.  First-Time  Homebuyers 

The  Finance  Board  seeks  assistance  in 
identifying  an  appropriate  measure  of  a 
member's  record  of  lending  to  first-time 
homebuyers.  In  reviewing  this  provision, 
commenters  may  wish  to  consider  the 
following  elements.  How  should  "first- 
time  homebuyer"  be  defined?  Should  the 
definition  entail  never  having  owned  a 
home,  or  not  having  owned  a  home  in 
some  preceding  period  of  time?  Should 
credit  be  given  for  indicators  other  than 
the  number  of  loans  made,  such  as 
marketing  efforts  and  community 
activities,  and  if  so,  how?  Is  there  an 
existing  data  base  or  a  relatively  simple 
and  inexpensive  method  for  identifying 
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relevant  data?  What  weight,  if  any. 
should  be  given  to  characteristics  of  the 
first-time  homebuyer,  such  as  income 
level? 

In  view  of  the  importance  of  the 
development  of  the  community  support 
regulations,  the  Finance  Board  plans  to 
publish  a  proposed  regulation  (notice  of 
proposed  rulemaking)  after  analyzing 
comments  and  suggestions  received  in 
response  to  this  request.  The  proposed 
regulation  will  be  subject  to  public 
comment  and  scrutiny  before  the  final 
regulation  is  developed  and 
promulgated.  The  Finance  Board  will 
welcome  further  appropriate  assistance 
from  the  FHL  Banks,  their  Affordable 
Housing  Advisory  Councils,  community 
and  public  interest  groups,  members  of 
trie  FHL  Bank  System,  and  other 
financial  regulatory  and  housing 
agencies,  and  all  other  interested 
parties. 

Dated;  December  21, 1990. 

By  the  Federal  Housing  Finance  Board. 
lack  Kemp, 
Chairman. 
[iH  Doc.  91-63  Filed  1-^-91;  8:45  am) 

Biaim  CODE  •725-01-H 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

22  CFR  Part  1104 

Protection  of  Archaeological 
Resources 

AGENCY:  United  States  Section, 

International  Boundary  and  Water 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  United  States  Section. 
I.-.temational  Boundary  and  Water 
Commission  (IBWC).  by  this  proposed 
rule  intends  to  implement  the  provisions 
of  the  Archaeological  Resources 
Protection  Act  of  1979  (16  U.S.C.  470a a- 
11),  as  amended. 

DATES:  Comments  should  be  submitted 
in  writing  on  or  before  February  4, 1991, 
to  the  address  shown  below. 
ADDRESSES:  United  States  Section, 
International  Boundary  and  Water 
Commission,  4171  North  Mesa,  suite  C- 
310,  El  Paso,  Texas  79902-1422. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Douglas  Echlin,  U.S.  Section  Staff 
Environmentahst,  (915)  534-6704. 
SUP«»l£MENTARY  INFORMATION:  Section 
470ff  of  the  Archaeological  Resources 
Protection  Act  of  1979  (16  U.S.C,  470aa, 
et  seq.)  requires  each  Federal  agency  to 
promulgate  regulations  for  the 
protection  of  archaeological  resources 
located  on  public  lands  under  its 


control.  The  United  States  Forest 
Service.  United  States  Department  of 
Agriculture,  developed  a  uniforni  agency 
regulation  for  that  purpose,  which  is 
found  at  36  CFR  part  296. 

The  following  proposed  regulation  is 
based  upon  the  above-referenced 
uniform  regulation,  pursuant  to  the 
above-referenced  Act.  It  appUes  to  all 
public  lands  controlled  by  the  United 
States  Sectioru  International  Boundary 
and  Water  Commission.  United  States 
and  Mexico.  This  agency  controls 
various  public  lands,  generally  situated 
along  the  international  boundary 
between  the  United  Slates  and  Mexico, 
some  of  which  contain  known 
archaeological  sites. 

This  proposed  regulation  expressly 
prohibits  certain  activities  with  regard 
to  archaeological  resources  located  on 
such  public  Lands  under  the  agency's 
control,  and  it  establishes  procedures 
for  issuance  of  permits  for  other 
activities.  It  eslabliahes  procedures  for 
imposition  of  civil  penalties  for 
violations,  and  provides  for  rewards  for 
information  leading  to  civil  or  criminal 
punishment  of  violators,  in  accordance 
with  the  underlying  Act.  It  also  contains 
other  rules  pertaining  to  the  agency's 
responsibilities  for  the  protestion  of 
archaeological  resources,  including 
reporting  requirements. 

List  of  Subjects  b  22  CFR  Part  1104 

Protection  of  archaeclogical 
resources. 

It  is  proposed  to  amend  22  Ct'R  by 
adding  part  1104,  which  will  read  as 
follows: 

PART  1104— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES 

Sec 

11*».l     Purpose. 

1104.2  Dersnitions. 

1104.3  Prohibited  acts. 

1104.4  Permit  requirements  and  exceptions. 

1104.5  Application  for  permits  and 
informa'ion  collection. 

1104.8    Notification  to  Indian  tribes  of 

possible  harm  to,  or  destruction  of,  sites 
on  public  lands  having  religious  or 
cuifnral  importance. 

1104.7    Issuance  of  permits. 

1  ir*4.8    Terms  and  conditions  of  peimits 

1  '.04.9    Suspension  and  revocation  of 
permits. 

1104.10  Appeals  relating  to  permits. 

1104.11  Rclationshp  to  section  106  of  the 
National  Historic  Preservation  Act. 

1 104.12  Custody  of  archapologic.il 
resources. 

1104.13  Determination  of  archaeological  or 
commercial  value  and  cost  of  rpstomtion 
and  repair. 

1 104.14  AsaessmenI  of  civil  penalties. 

1104.15  Civil  penalty  amounts. 

1104  16    Other  penalties  and  rewards. 


Sec. 

1104.17  Confidentiality  of  archaeological 
resource  information. 

1104.18  Report  to  the  Secretary  of  the 
Interior. 

Authority':  Pub.  L  9&-95,  93  SUL  721  (16 
U3.C.  47088-11)  (Sec.  10(a).)  Related 
Authority:  Pub.  L  59-209,  34  Stat.  225  (16 
U.S.C.  43Z  433):  Pub.  L  86-523,  74  Stat.  220. 
221  (16  U.S.C  469).  as  amended.  08  Stat.  174 
(1974);  Pub.  L  89-665.  80  Stat.  915  (16  U.S.C. 
470a-tl.  as  amended.  »4  Stat.  204  (1970).  87 
Stat.  139  (1973).  90  SlaL  1320  (1976),  92  Stat 
3467  (1978).  94  Stat.  2987  (1980);  Pub.  L  95- 
341.  92  Slat.  469  (42  U5.C  1996). 


§  1104.1 

(a)  The  regulations  in  this  part 
implement  provisions  of  the 
Archaeological  Resources  Protection 
Act  of  1979  (16  U.S.C,  470aa-ll)  by 
establishing  the  defmitions,  standards, 
and  procedures  to  be  followed  by  the 
Commissioner  in  providing  protection 
fjr  archaeological  resources,  located  on 
public  lands  through  permits  authorizing 
excavation  and/or  removal  of 
archaeological  resources,  through  civil 
p..-nallies  for  unauthorized  excavation 
and/or  removal,  through  provisions  for 
the  preservation  of  archaeological 
resource  collections  and  data,  and 
through  provisions  for  ensuring 
cunfidentiality  of  information  about 
archaeological  resources  when 
disclosure  would  threaten  the 
archaeological  resources. 

(b)  The  regulations  in  this  part  do  not 
impose  any  new  restrictions  on 
activities  permitted  under  other  laws, 
authorities,  and  regulations  relating  to 
mining,  mineral  leasuig,  reclamation, 
and  other  multiple  uses  of  the  public 
la.ids. 

§1104.2    Oeflnttions. 

As  used  for  purposes  of  this  part 
(a)  Archaeological  resource  means 
any  material  remains  of  hu-man  life  or 
activities  which  are  at  least  100  years  of 
age,  and  which  are  of  archaeological 
interest. 

(1)  Of  archaeological  interest  means 
capable  of  providig  scientific  or 
humanistic  understandings  of  past 
human  behavior,  cultural  adaptation, 
and  related  topics  through  the 
application  of  scientific  or  scholarly 
techniques  such  as  controlled 
observation,  contextual  measurement, 
confiol'.ed  collection,  analysis. 
interpreldtion  and  explanation. 

(2)  Material  remains  means  physical 
evidence  of  human  habitation, 
occupation,  use.  or  activity,  including 
the  site,  location,  or  context  in  which 
Fuih  evidence  is  situated. 

(3)  The  following  classes  of  material 
remains  (and  illustrative  examples),  if 
they  are  at  least  100  years  of  age,  are  of 
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archaeological  interesi  and  shall  be 
considered  archaeological  resources 
unless  determined  otherwise  pursuant  to 
paragraph  (a)(4)  or  (a)(5)  of  this  section; 

(i)  Surface  or  subsurface  structures, 
shelters,  facilities,  or  features  (including, 
but  not  limited  to.  domestic  structures, 
storage  structures,  cooking  structures, 
ceremonial  structures,  artificial  mounds, 
earthworks,  fortifications,  canals, 
reservoirs,  horticultural/agricultural 
gardens  or  fields,  bedrock  mortars  or 
grindirjg  surfaces,  rock  alignments, 
cairns,  trails,  borrow  pits,  cooking  pits, 
refuse  pits,  burial  pits  or  graves,  hearths, 
kilns,  post  molds,  wall  trenches, 
middens): 

(ii)  Surface  or  subsurface  artifact 
concentrations  or  scatters; 

(iii)  Whole  or  fragmentary  tools, 
implements,  containers,  weapons  and 
weapon  projectiles,  clothing,  and 
ornaments  (including,  but  not  limited  to, 
pottery  and  other  ceramics,  cordage, 
basketry  and  other  weaving,  bottles  and 
other  glassware,  bone,  ivory,  shell, 
metal,  wood.  hide,  feathers,  pigments, 
and  flaked,  ground,  or  pecked  stone); 

(iv)  By-products,  waste  products,  or 
debris  resulting  from  manufacture  or  use 
of  human-made  or  natural  materials; 

(v)  Organic  waste  (including,  but  not 
limited  to,  vegetable  and  animal 
remains,  coprolites); 

(vi)  Human  remains  (including,  but 
not  limited  to  bone,  teeth,  mummified 
fiesh.  burials,  cremations); 

(vii)  Rock  carvings,  rock  paintings, 
intaglios  and  other  works  of  artistic  or 
symbolic  representation; 

(viii)  Rockshelters  and  caves  or 
portions  thereof  containing  any  of  the 
above  material  remains; 

(ix)  All  portions  of  shipwrecks 
(including,  but  not  limited  to, 
armaments,  apparel,  tackle,  cargo); 

(x)  Any  portion  or  piece  of  any  of  the 
foregoing. 

(4)  The  following  material  remains 
shall  not  be  considered  of 
archaeological  interest,  and  shall  not  be 
considered  to  be  archaeological 
resources  for  purposes  of  the  Act  and 
this  part,  unless  found  in  a  direct 
physical  relationship  with 
archaeological  resources  as  defined  in 
this  section: 

(i)  Paleontological  remains: 
(ii)  Coins,  bullets,  and  unworked 
minerals  and  rocks. 

(5)  The  Commissioner  may  determine 
that  certain  material  remains,  in 
specified  areas  under  the 
Commissioner's  jurisdiction,  and  under 
specified  circumstances,  are  not  or  are 
no  longer  of  archaeological  interest  and 
are  not  to  be  considered  archaeological 
resources  under  this  part.  Any 
determination  made  pursuant  to  this 


subparagraph  shall  be  documented. 
Such  determination  shall  in  no  way 
affect  the  Commissioner's  obligations 
under  other  applicable  laws  or 
regulations. 

(b)  Arrowhead  means  any  projectile 
point  which  appears  to  have  been 
designed  for  use  with  an  arrow. 

(c)  Commissioner  means  the  head  of 
the  United  States  Section,  International 
Boundary  and  Water  Commission. 
United  States  and  Mexico,  and  his 
delegate. 

(d)  Public  lands  means  lands  to  which 
the  United  States  of  America  holds  fee 
title,  and  which  are  under  the  control  of 
the  U.S.  Section.  International  Boundary 
and  Water  Commission.  United  States 
and  Mexico. 

(e)  Indian  tribe  as  defined  in  the  Act 
means  any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community.  In 
order  to  clarify  this  statutory  definition 
for  purposes  of  this  part,  "Indian  tribe" 
means: 

(1)  Any  tribal  entity  which  is  included 
in  the  annual  list  of  recognized  tribes 
published  in  the  Federal  Register  by  the 
Secretary  of  the  Interior  pursuant  to  25 
CFR  part  54; 

(2)  Any  other  tribal  entity 
acknowledged  by  the  Secretary  of  the 
Interior  pursuant  to  25  CFR  part  54  since 
the  most  recent  publication  of  the 
annual  list: 

(f)  Person  means  an  individual, 
corporation,  partnership,  trust, 
institution,  association,  or  any  other 
private  entity,  or  any  officer,  employee, 
agent,  department,  or  instrumentality  of 
the  United  States,  or  of  any  Indian  tribe, 
or  of  any  State  or  political  subdivision 
thereof. 

(g)  State  means  any  of  the  fifty  states, 
the  District  of  Columbia.  Puerto  Rico. 
Guam,  and  the  Virgin  Islands. 

(h)  Act  means  the  Archaeological 
Resources  Protection  Act  of  1979  (16 
U.S.C.  470aa-ll.),  as  amended. 

§  1104.3    Prohibited  acts. 

(a)  No  person  may  excavate,  remove, 
damage,  or  otherwise  alter  or  deface 
any  archaeological  resource  located  on 
public  lands  unless  such  activity  is 
pursuant  to  a  permit  issued  under 

§  1104.7  or  exempted  by  §  1104.4(b)  of 
this  part. 

(b)  No  person  may  sell,  purchase, 
exchange,  transport,  or  receive  any 
archaeological  resource,  if  such  resource 
was  excavated  or  removed  in  violation 
of: 

(1)  The  prohibitions  contained  in 
paragraph  (a)  of  this  section:  or 

(2)  Any  provision,  rule,  regulation, 
ordinance,  or  permit  in  effect  under  any 
other  provision  of  Federal  law. 


§  1 104.4    Permit  requirements  and 
exceptions. 

(a)  Any  person  proposing  to  excavate 
and/or  remove  archaeological  resources 
from  public  lands,  and  to  carry  out 
activities  associated  with  such 
excavation  and/or  removal,  shall  apply 
to  the  Commissioner  for  a  permit  for  the 
proposed  work,  and  shall  not  begin  the 
proposed  work  until  a  permit  has  been 
issued.  The  Commissioner  may  issue  a 
permit  to  any  qualified  person,  subject 
to  appropriate  terms  and  conditions 
provided  that  the  person  applying  for  a 
permit  meets  conditions  in  §  1104.7(a)  of 
this  part. 

(b)  Exceptions:  (1)  No  permit  shall  be 
required  under  this  part  for  any  person 
conducting  activities  on  the  public  lands 
under  other  permits,  leases,  licenses,  or 
entitlements  for  use,  when  those 
activities  are  exclusively  for  purposes 
other  than  the  excavation  and/or 
removal  of  archaeological  resources, 
even  though  those  activities  might 
incidentally  result  in  the  disturbance  of 
archaeological  resources,  general  earth- 
moving  excavation  conducted  under  a 
permit  or  other  authorization  shall  not 
be  construed  to  mean  excavation  and/or 
removal  as  used  in  this  part.  This 
exception  does  not.  however,  affect  the 
Commissioner's  responsibility  to  comply 
with  other  authorities  which  protect 
archaeological  resources  prior  to 
approving  permits,  leases,  licenses,  or 
entitlements  for  use;  any  excavation 
and/or  removal  of  archaeological 
resources  required  for  compliance  with 
those  authorities  shall  be  conducted  in 
accordance  with  the  permit 
requirements  of  this  part. 

(2)  No  permit  shall  be  required  under 
this  part  for  any  person  collecting  for 
private  purposes  any  rock.  coin,  bullet, 
or  mineral  which  is  not  an 
archaeological  resource  as  defined  in 
this  part,  provided  that  such  collecting 
does  not  result  in  disturbance  of  any 
archaeological  resource. 

(3)  No  permit  shall  be  required  under 
section  3  of  the  Act  of  June  8. 1906  (16 
U.S.C.  432)  for  any  archaeological  work 
for  which  a  permit  is  issued  under  this 
part. 

(c)  Persons  carrying  out  official 
agency  duties  under  the  Commissioner's 
direction,  associated  with  the 
management  of  archaeological 
resources,  need  not  follow  the  permit 
application  procedures  of  §  1104.5. 
However,  the  Commissioner  shall  insure 
that  provisions  of  §  1104.7  and  §  1104.8 
have  been  met  by  other  documented 
means,  and  that  any  official  duties 
which  might  result  in  harm  to  or 
destruction  of  any  Indian  tribal  religious 
or  cultural  site,  as  determined  by  the 
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Commissioner,  have  been  the  subject  of 
consideration  under  §  1104.6. 

(d)  Upon  the  written  request  of  the 
Governor  of  any  State,  on  behalf  of  the 
State  or  its  educational  institutions,  the 
Commissioner  shall  issue  a  permit, 
subject  to  the  provisions  of 

|§  1104.4(b)(5).  1104.6. 1104.7(a)(3),  (4). 
(5),  (6).  and  (7).  1104.8. 1104.9, 1104.11, 
and  1104.12(a)  to  such  Governor  or  to 
such  designee  as  the  Governor  deems 
qualified  to  carry  out  the  intent  of  the 
Act.  for  purposes  of  conducting 
archaeological  research,  excavating 
and/or  removing  archaeological 
resources,  and  safeguarding  and 
preserving  any  materials  and  data 
collected  in  a  university,  museum,  or 
other  scientific  or  educational  institution 
approved  by  the  Commissioner. 

(e)  Under  other  statutory,  regulatory. 
or  administrative  authorities  governing 
the  use  of  public  lands,  authorizations 
may  be  required  for  activities  which  do 
not  require  a  permit  under  this  part.  Any 
person  wishing  to  conduct  on  public 
lands  any  activities  related  to  but 
believed  to  fall  outside  the  scope  of  this 
part  should  consult  with  the 
Commissioner,  for  the  purpose  of 
determining  whether  any  authorization 
is  required,  prior  to  beginning  such 
activities. 

§  1104.5    Application  for  permits  and 
Information  collection. 

(a)  Any  person  may  apply  to  the 
Commissioner  for  a  permit  to  excavate 
and/or  remove  archaeological  resources 
from  public  lands  and  to  carry  out 
activities  associated  with  such 
excavation  and/or  removal. 

(b)  Each  application  for  a  permit  shall 
include: 

(1)  The  nature  and  extent  of  the  work 
proposed,  including  how  and  why  it  is 
proposed  to  be  conducted,  proposed 
time  of  performance,  locational  maps, 
and  proposed  outlet  for  public  written 
dissemination  of  the  results. 

(2)  The  name  and  address  of  the 
individual(s)  proposed  to  be  responsible 
for  conducting  the  work  institutional 
affiliation,  if  any.  and  evidence  of 
education,  training,  and  experience  in 
accord  with  the  minimal  qualifications 
listed  in  §  1104.7(a). 

(3)  The  name  and  address  of  the 
individual(8),  if  different  from  the 
individual(s)  named  in  paragraph  (b)(2) 
of  this  section,  proposed  to  be 
responsible  for  carrying  out  the  terms 
and  conditions  of  the  permit. 

(4)  Evidence  of  the  applicant's  ability 
to  initiate,  conduct,  and  complete  the 
proposed  work,  including  evidence  of 
logistical  support  and  laboratory 
facilities. 


(5)  Where  the  application  is  for  the 
excavation  and/or  removal  of 
archaeological  resources  on  public 
lands,  the  names  of  the  university, 
museum,  or  other  scientific  or 
educational  institution  in  which  the 
applicant  proposes  to  store  all 
collections,  and  copies  of  records,  data, 
photographs,  and  other  documents 
derived  from  the  proposed  work. 
Applicants  shall  submit  written 
certification,  signed  by  an  authorized 
official  of  the  institution,  of  willingness 
to  assume  curatorial  responsibility  for 
the  collections,  records,  data, 
photographs  and  other  documents  and 
to  safeguard  and  preserve  these 
materials  as  property  of  the  United 
States. 

(c)  The  Commissioner  may  require 
additional  information,  pertinent  to  land 
management  responsibilities,  to  be 
included  in  the  application  for  permit 
and  shall  so  inform  the  applicant. 

(d)  Paperwork  Reduction  Act.  The 
information  collection  requirement 
contained  in  §  1104.5  of  these 
regulations  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501  at  seq.  and  assigned 
clearance  number  1024-0037.  The 
purpose  of  the  information  collection  is 
to  meet  statutory  and  administrative 
requirements  in  the  public  interest.  The 
information  will  be  used  to  assist  the 
Commissioner  in  determining  that 
applicants  for  permits  are  qualified,  that 
the  work  proposed  would  further 
archaeological  knowledge,  that 
archaeological  resources  and  associated 
records  and  data  will  be  properly 
preserved,  and  that  the  permitted 
activity  would  not  conflict  with  the 
management  of  the  public  lands 
involved.  Response  to  the  information 
requirement  is  necessary  in  order  for  an 
applicant  to  obtain  a  benefit. 

§  1 104.6    Notification  to  Indian  tribes  of 
possible  harm  to,  or  destruction  of,  sites  on 
public  lands  having  religious  or  cultural 
importance. 

(a)  If  the  issuance  of  a  permit  under 
this  part  may  result  in  harm  to,  or 
destruction  of,  any  Indian  tribal  religious 
or  cultural  site  on  public  lands,  as 
determined  by  the  Commissioner,  at 
least  30  days  before  issuing  such  a 
permit  the  Commissioner  shall  notify 
any  Indian  tribe  which  may  consider  the 
site  as  having  religious  or  cultural 
importance.  Such  notice  shall  not  be 
deemed  a  disclosure  to  the  public  for 
purposes  of  section  9  of  the  Act. 

(1)  Notice  by  the  Commissioner  to  any 
Indian  tribe  shall  be  sent  to  the  chief 
executive  officer  or  other  designated 
official  of  the  tribe.  Indian  tribes  are 
encouraged  to  designate  a  tribal  official 


to  be  the  focal  point  for  any  notification 
and  discussion  between  the  tribe  and 
the  Commissioner. 

(2)  The  Commissioner  may  provide 
notice  to  any  other  Native  American 
group  that  is  known  by  the 
Commissioner  to  consider  sites 
potentially  affected  as  being  of  religious 
or  cultural  importance. 

(3)  Upon  request  during  the  30-day 
period,  the  Commissioner  may  meet 
with  official  representatives  of  any 
Indian  tribe  or  group  to  discuss  their 
interests,  including  ways  to  avoid  nr 
mitigate  potential  harm  or  destruction 
such  as  excluding  sites  from  the  permit 
area.  Any  mitigation  measures  which 
are  adopted  shall  be  incorporated  into 
the  terms  and  conditions  of  the  permit 
under  5  1104.8. 

(4)  When  the  Commissioner 
determines  that  a  permit  applied  for 
under  this  part  must  be  issued 
immediately  because  of  an  imminent 
threat  of  loss  or  destruction  of  an 
archaeological  resource,  the 
Commissioner  shall  so  notify  the 
appropriate  tribe. 

(b)(1)  In  order  to  identify  sites  of 
religious  or  cultural  importance,  the 
Commissioner  shall  seek  to  identify  all 
Indian  tribes  having  aboriginal  or 
historic  ties  to  the  lands  under  the 
Commissioner's  jurisdiction  and  seek  to 
determine,  from  the  chief  executive 
officer  or  other  designated  official  of 
any  such  tribe,  the  location  and  nature 
of  specific  sites  of  religious  or  cultural 
importance  so  that  such  information 
may  be  on  file  for  land  management 
purposes.  Information  on  site  eligible  for 
or  included  in  the  National  Register  of 
Historic  Places  may  be  withheld  from 
public  disclosure  pursuant  to  section  304 
of  the  Act  of  October  15, 1966,  as 
amended  (16  U.S.C.  470w-3). 

(2)  If  the  Commissioner  becomes 
aware  of  a  Native  American  group  that 
is  not  an  Indian  tribe  as  defined  in  this 
part  but  has  aboriginal  or  historic  ties  to 
public  lands  under  the  Commissioner's 
jurisdiction,  the  Commissioner  may  seek 
to  communicate  with  official 
representatives  of  that  group  to  obtain 
information  on  sites  they  may  consider 
to  be  of  religious  or  cultural  importance. 

(3)  The  Commissioner  may  enter  into 
agreement  with  any  Indian  tribe  or  other 
Native  American  group  for  determining 
locations  for  which  such  tribe  or  group 
wishes  to  receive  notice  under  this 
section. 

§  1104.7    Issuance  of  permits. 

(a)  The  Commissioner  may  issue  a 
permit,  for  a  specified  period  of  time 
appropriate  to  the  work  to  be  conducted, 
upon  determining  that: 
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(1)  The  applicant  is  appropriately 
qualified,  as  evidenced  by  training, 
education,  and/or  experience,  and 
possesses  demonstrable  competence  in 
archaeological  theory  and  methods,  and 
in  collecting,  handling,  analyzing, 
evaluating,  and  reporting  archaeological 
data,  relative  to  the  type  and  scope  of 
the  work  proposed,  and  also  meets  the 
following  minimum  qualifications: 

(i)  A  graduate  degree  in  anthropology 
or  archaeology,  or  equivalent  training 
and  experience; 

(ii)  The  demonstrated  ability  to  plan, 
equip,  staff,  organize,  and  supervise 
activity  of  the  type  and  scope  proposed; 

(iii)  The  demonstrated  ability  to  carry 
research  to  completion,  as  evidenced  by 
timely  completion  of  theses,  research 
reports,  or  similar  documents; 

(iv)  Completion  of  at  least  16  months 
of  professional  experience  and/or 
specialized  training  in  archaeological 
field,  laboratory,  or  library  research, 
administration,  or  management, 
including  at  least  4  months  experience 
and/or  specialized  training  in  the  kind 
of  activity  the  individual  proposes  to 
conduct  under  authority  of  a  permit,  and 

(v)  Applicants  proposing  to  engage  in 
historical  archaeology  should  have  had 
at  least  one  year  of  experience  in 
research  concerning  archaeological 
resources  of  the  historic  period. 
Applicants  proposing  to  engage  in 
prehistoric  archaeology  should  have  had 
at  least  one  year  of  experience  in 
research  concerning  archaeological 
resources  of  the  prehistoric  period. 

(2)  The  proposed  work  is  to  be 
undertaken  for  the  purpose  of  furthering 
archaeological  knowledge  in  the  public 
interest,  which  may  include  but  need  not 
be  limited  to,  scientific  or  scholarly 
research,  and  preservation  of 
archaeological  data; 

(3)  The  proposed  work,  including  time, 
scope,  location,  and  purpose,  is  not 
inconsistent  with  any  management  plan 
or  established  policy,  objectives,  or 
requirements  applicable  to  the 
management  of  the  public  lands 
concerned; 

(4)  \\'here  the  proposed  work  consists 
of  archaeological  survey  and/or  data 
recovery  undertaken  in  accordance  with 
other  approved  uses  of  the  public  lands, 
and  the  proposed  work  has  been  agreed 
to  in  writing  by  the  Commissioner 
pursuant  to  section  106  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470f),  paragraphs  (a)(2)  and  (a)(3)  of  this 
section  shall  be  deemed  satisfied  by  the 
prior  approval. 

(5)  Evidence  is  submitted  to  the 
Commissioner  that  any  ur-versity, 
museum,  or  other  scientific  or 
educational  institution  proposed  in  the 
application  as  the  repository  possesses 


adequate  curatorial  capability  for 
safeguarding  and  preserving  the 
archaeological  resources  and  all 
associated  records;  and 

(6)  The  applicant  has  certified  that, 
not  later  than  90  days  after  the  date  the 
final  report  is  submitted  to  the 
Commissioner,  the  following  will  be 
delivered  to  the  appropriate  official  of 
the  approved  university,  museum,  or 
other  scientific  or  educational 
institution,  which  shall  be  named  in  the 
permit: 

(i)  All  artifacts,  samples,  collections, 
and  copies  of  records,  data, 
photographs,  and  other  documents 
resulting  from  work  conducted  under  the 
requested  permit  where  the  permit  is  for 
the  excavation  and/or  removal  of 
archaeological  resources  from  public 
lands. 

(b)  When  the  area  of  the  proposed 
work  would  cross  jurisdictional 
boundaries,  so  that  permit  applications 
must  be  submitted  to  more  than  one 
Federal  agency,  the  Commissioner  shall 
coordinate  the  review  and  evaluation  of 
applications  and  the  issuance  of 
permits. 

§  11 04.8    Terms  and  condiWona  of  permits. 

(a)  In  all  permits  issued,  the 
Commissioner  shall  specify: 

(1)  The  nature  and  extent  of  work 
allowed  and  required  under  the  permit, 
including  the  time,  duration,  scope, 
location,  and  purpose  of  the  work; 

(2)  The  name  of  the  individual(s) 
responsible  for  conducting  the  work 
and.  if  different,  the  name  of  the 
individual(s)  responsible  for  carrying 
out  the  terms  and  conditions  of  the 
permit; 

(3)  The  name  of  any  university, 
museum,  or  other  scientific  or 
educational  institutional  institutions  in 
which  any  collected  materials  and  data 
shall  be  deposited;  and 

(4)  Reporting  requirements. 

(b)  The  Commissioner  m.ay  specify 
such  terms  and  conditions  as  deemed 
necessary,  consistent  with  this  part,  to 
protect  public  safety  and  other  values 
and/or  resources,  to  secure  work  areas, 
to  safeguard  other  legitimate  land  uses, 
and  to  limit  activities  incidental  to  work 
authorized  under  a  permit. 

(c)  Initiation  of  work  or  other 
activities  under  the  authority  of  a  permit 
signifies  thq  permittee's  acceptance  of 
the  terms  a^d  conditions  of  the  permit. 

(d)  The  permittee  shall  not  be  released 
from  requirements  of  a  permit  until  all 
outstanding  obligations  have  been 
satisfied,  whether  or  not  the  term  of  the 
permit  has  expired. 

(e)  The  permittee  may  request  that  the 
Commissioner  extend  or  modify  a 
permit. 


(0  The  permittee's  performance  under 
any  permit  issued  for  a  period  greater 
than  1  year  shall  be  subject  to  review  by 
the  Commissioner,  at  least  annually. 

§  1 104.9    Suspension  and  revocation  of 
permits. 

(a)  Suspension  or  revocation  for 
cause.  (1)  The  Commissioner  may 
suspend  a  permit  issued  pursuant  to  this 
part  upon  determining  that  the  permittee 
has  failed  to  meet  any  of  the  terms  and 
conditions  of  the  permit  or  has  violated 
any  prohibition  of  the  Act  or  §  il04.3. 
The  Commissioner  shall  provide  written 
notice  to  the  permittee  of  the 
suspension,  the  cause  thereof,  and  the 
requirements  which  must  be  met  before 
the  suspension  will  be  removed. 

(2)  The  Commissioner  may  revoke  a 
permit  upon  assessment  of  a  civil 
penalty  under  §  1104.14  upon  the 
permittee's  conviction  under  section  6  of 
the  Act,  or  upon  determining  that  the 
permittee  has  failed  after  notice  under 
this  section  to  correct  the  situation 
which  led  to  suspension  of  the  permit 

(b)  Suspension  or  revocation  for 
management  purposes.  The 
Commissioner  may  suspend  or  revoke  a 
permit,  without  liability  to  the  United 
States,  its  agents,  or  employees,  when 
continuation  of  work  under  the  permit 
would  be  in  conflict  with  management 
requirements  not  in  effect  when  the 
permit  was  issued.  The  Commissioner 
shall  provide  written  notice  to  the 
permittee  stating  the  nature  of  and  basis 
for  the  suspension  or  revocation. 

§1104.10    Appeals  relating  to  permits. 

Any  affected  person  may  appeal    • 
permit  issuance,  denial  of  permit 
issuance,  suspension,  revocation,  and 
terms  and  conditions  of  a  permit. 

§  1 1 C4. 1  i    Relationship  to  section  1 06  of 
the  National  Historic  Preservation  Act 

Issuance  of  a  permit  in  accordance 
with  the  Act  and  this  part  does  not 
constitute  an  undertaking  requiring 
compliance  with  section  106  of  the  Act 
of  October  15, 1966  (18  U.S.C.  470f). 
However,  the  mere  issuance  of  such  a 
permit  does  not  excuse  the 
Commissioner  from  compliance  with 
section  106  where  otherwise  required. 

§  1 1 04. 1 2    Custody  of  archaeological 
resources. 

(a)  Archaeological  resources 
excavated  or  removed  from  the  public 
lands  remain  the  property  of  the  United 
States. 

(b)  The  Commissioner  may  provide  for 
the  exchange  of  archaeological 
resources  among  suitable  universities, 
museums,  or  other  scientific  or 
educational  institutions,  when  such 
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resources  have  been  excavated  or 
removeo  from  public  lands  under  the 
authority  of  a  permit  issued  by  the 
Commissioner. 

§  1 1 04. 1 3  Determination  of  archaeological 
or  commercial  value  and  cost  of  restoration 
and  repair. 

(a)  Archaeological  value.  For 
purposes  of  this  part,  the  archaeological 
value  of  any  archaeological  resource 
involved  in  a  violation  of  the 
prohibitions  in  §  1104.3  of  this  pari  or 
conditions  of  a  permit  issued  pursuant 
to  this  part  shall  be  the  value  of  the 
information  associated  with  the 
archaeological  resource.  This  value  shall 
be  appraised  in  terms  of  the  costs  of  the 
retrieval  of  the  scientific  information 
which  would  have  been  obtainable  prior 
to  the  violation.  These  costs  may 
include,  but  need  not  be  limited  to,  the 
cost  of  preparing  a  research  design, 
cnnducting  field  work,  carrying  out 
laboratory  analysis,  and  preparing 
reports  as  would  be  necessary  to  realize 
the  information  potential. 

(b)  Commercial  value.  For  purposes  of 
this  part,  the  commercial  value  of  any 
archaeological  resource  involved  in  a 
violation  of  the  prohibitions  in  §  1104.3 
ol  this  part  or  conditons  of  a  permit 
issued  pursuant  to  this  part  shall  be  its 
fair  market  value.  Where  the  violation 
has  resulted  in  damage  to  the 
archaeological  resource,  the  fair  market 
value  should  be  determined  using  the 
condition  of  the  archaeological  resource 
prior  to  the  violation,  to  the  extent  that 
its  prior  condition  can  be  ascertained. 

(c)  Cost  of  restoration  and  repair.  For 
purposes  of  this  part,  the  cost  of 
restoration  and  repair  of  archaeological 
resources  damaged  as  a  result  of  a 
violation  of  prohibitions  or  conditions 
pursuant  to  this  pari,  shall  be  the  sum  of 
the  costs  already  incurred  for  emergency 
restoration  or  repair  work,  plus  those 
costs  projected  to  be  necessary  to 
complete  restoration  and  repair,  which 
may  include,  but  need  not  be  limited  to, 
tlie  costs  of  the  following: 

(1)  Reconstruction  of  the    • 
archaeological  resource; 

(2)  Stabilization  of  the  archaeological 
resource, 

(3)  Ground  contour  reconstruction  and 
surface  stabilization; 

(4)  Research  necessary  to  carry  out 
reconstruction  or  stabilization; 

(5)  Physical  barriers  or  other 
protective  devices,  necessitated  by  the 
disturbance  of  the  archaeological 
resource,  to  protect  it  from  further 
disturbance; 

(6)  Examination  and  analysis  of  the 
aichaeological  resource  including 
recording  remaining  archaeological 
information,  where  necessitated  by 


disturbance,  in  order  to  salvage 
remaining  values  which  cannot  be 
otherwise  conserved; 

(7)  Reinterment  of  human  remains  in 
accordance  with  religious  custom  and 
State,  local,  or  tribal  law,  where 
appropriate,  as  determined  by  the 
Commissioner, 

(8)  Preparation  of  reports  relating  to 
any  of  the  above  activities. 

§  1 104.14    Assessment  of  civil  penalties. 

(a)  The  Commissioner  may  assess  a 
civil  penalty  against  any  person  who 
has  violated  any  prohibition  contained 
in  §  1104.3  or  who  has  violated  any  term 
or  condition  included  in  a  permit  issued 
in  accordance  with  the  Act  and  this 
part. 

(b)  Notice  of  violation.  The 
Commissioner  shall  serve  a  notice  of 
violation  upon  any  person  believed  to 
be  subject  to  a  civil  penalty,  either  in 
person  or  by  registered  or  certified  mail 
(return  receipt  requested).  The 
Commissioner  shall  include  in  the 
notice: 

(1)  A  concise  statement  of  the  facts 
bolieved  to  show  a  violation; 

(2)  A  specific  reference  to  the 
provision(s)  of  this  part  or  to  a  permit 
issued  pursuant  to  this  part  allegedly 
violated; 

(3)  The  amount  of  penalty  proposed  to 
be  assessed,  including  any  initial 
proposal  to  mitigate  or  remit  where 
appropriate,  or  a  statement  that  notice 
of  a  proposed  penalty  amount  will  be 
served  after  the  damages  associated 
with  the  alleged  violation  have  been 
ascertained; 

(4)  Notification  of  the  right  to  file  a 
petition  for  relief  pursuant  to  paragraph 
(d)  of  this  section,  or  to  await  the 
Commissioner's  notice  of  assessment, 
and  to  request  a  hearing  in  accordance 
with  paragraph  (g)  of  this  section.  The 
notice  shall  also  inform  the  person  of  the 
right  to  seek  judicial  review  of  any  final 
administrative  decision  assessing  a  civil 
penalty. 

(c)  The  person  served  with  a  notice  of 
violation  shall  have  45  calendar  days 
from  the  date  of  its  service  (or  the  date 
of  service  of  a  proposed  penalty  amount, 
if  later)  in  which  to  respond.  During  this 
time  the  person  may; 

(1)  Seek  informal  discussions  with  the 
Commissioner 

(2)  File  a  petition  for  relief  in 
accordance  with  paragraph  (d)  of  this 
section; 

(3)  Take  no  action  and  await  the 
Commissioner's  notice  of  assessment; 

(4)  Accept  in  writing  or  by  payment 
the  proposed  penalty,  or  any  mitigation 
or  remission  offered  in  the  notice. 
Acceptance  of  the  proposed  penalty  or 
mitigation  or  remission  shall  be  deemed 


a  waiver  of  the  notice  of  assessment  and 
of  the  right  to  request  a  hearing  under 
paragraph  (g)  of  this  section. 

(d)  Petition  for  relief  The  person 
served  with  a  notice  of  violation  may 
request  that  no  penalty  be  assessed  or 
that  the  amount  be  reduced,  by  filing  a 
petition  for  relief  with  the  Commissioner 
within  45  calendar  days  of  the  date  of 
service  of  the  notice  of  violation  (or  of  a 
proposed  penalty  amount,  if  later).  The 
petition  shall  be  in  writing  and  signed 
by  the  person  served  with  the  notice  of 
violation.  If  the  person  is  a  corporation, 
the  petition  must  be  signed  by  an  officer 
authorized  to  sign  such  documents.  The 
petition  shall  set  forth  in  full  the  legal  or 
factual  basis  for  the  requested  relief. 

(e)  Assessment  of  penalty.  (1)  The 
Commissioner  shall  assess  a  civil 
penalty  upon  expiration  of  the  period  for 
filing  a  petition  for  relief,  upon 
completion  of  review  of  any  petition 
filed,  or  upon  completion  of  informal 
discussions,  whichever  is  later. 

(2)  The  Commissioner  shall  take  into 
consideration  all  available  information, 
including  information  provided  pursuant 
to  paragraphs  (c)  and  (d)  of  this  section 
or  furnished  upon  further  request  by  the 
Commissioner. 

(3)  If  the  facts  warrant  a  conclusion 
that  no  violation  has  occurred,  the 
Commissioner  shall  so  notify  the  person 
served  with  a  notice  of  violation,  and  no 
penalty  shall  be  assessed. 

(4)  Where  the  facts  warrant  a 
conclusion  that  a  violation  has  occurred, 
the  Commissioner  shall  determine  a 
penalty  amount  in  accordance  with 

§  296.16. 

(f)  Notice  of  assessment.  The 
Commissioner  shall  notify  the  person 
served  with  a  notice  of  violation  of  the 
penalty  amount  assessed  by  ser\ing  a 
written  notice  of  assessment,  either  in 
person  or  by  registered  or  certified  mail 
(return  receipt  requested).  The 
Commissioner  shall  include  in  the  notice 
of  assessment: 

(1)  The  facts  and  conclusions  from 
which  it  was  determined  that  a  violation 
did  occur 

(2)  The  basis  in  §  1104.15  for 
determining  the  penalty  amount 
assessed  and/or  any  offer  to  mitigate  or 
remit  the  penalty;  and 

(3)  Notification  of  the  right  to  request 

a  hearing,  including  the  procedures  to  be 
followed,  and  to  seek  judicial  review  of 
any  final  administrative  decision 
assessing  a  civil  penalty. 

(g)  Hearings.  (1)  Except  where  the 
right  to  request  a  hearing  is  deemed  to 
have  been  waived  as  provided  in 
paragraph  (c)(4)  of  this  section,  the 
person  served  with  a  notice  of 
assessment  may  file  a  written  request 
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for  a  hearing  with  the  adjudicatory  body 
specified  in  the  notice.  The  person  shall 
enclose  with  the  request  for  hearing  a 
copy  of  the  notice  of  asses.sment,  and 
shall  deliver  the  request  as  specified  in 
the  notice  of  assessment,  personally  or 
by  registered  or  certified  mail  (return 
receipt  requested). 

(2)  Failure  to  deliver  a  written  request 
for  a  hearing  within  45  days  of  the  date 
of  service  of  the  notice  of  assessment 
shall  be  deemed  a  waiver  of  the  right  to 
a  hearing. 

(3)  Any  hearing  conducted  pursuant  to 
this  section  shall  be  held  in  accordance 
with  5  U.S.C.  554.  In  any  such  hearing, 
the  amount  of  civil  penalty  assessed 
shall  be  determined  in  accordance  with 
this  part,  and  shall  not  be  limited  by  the 
amount  assessed  by  the  Commissioner 
under  paragraph  (f)  of  this  section  or 
any  offer  of  mitigation  or  remission 
made  by  the  Commissioner. 

(h)  Final  administrative  decision.  (1) 
Where  the  person  served  with  a  notice 
of  violation  has  accepted  the  penalty 
pursuant  to  paragraph  (c)(41  of  this 
section,  the  notice  of  vioUuon  shall 
constitute  the  Final  administrative 
decision: 

(2)  Where  the  person  served  with  a 
notice  of  assessment  has  not  filed  a 
timely  request  for  a  hearing  pursuant  to 
paragraph  (g)(1)  of  this  section,  the 
notice  of  assessment  shall  constitute  the 
final  administrative  decision; 

(3)  Where  the  person  served  with  a 
notice  of  assessment  has  Tiled  a  timely 
request  for  a  hearing  pursuant  to 
paragraph  (g)(1)  of  this  section,  the 
decision  resulting  from  the  hearing  or 
any  applicable  administrative  appeal 
therefrom  shall  constitute  the  final 
administrative  decision. 

(i)  Payment  of  penalty.  (1)  The  person 
assessed  a  civil  penalty  shall  have  45 
calendar  days  from  the  date  of  issuance 
of  the  final  administrative  decision  in 
which  to  make  full  payment  of  the 
penalty  assessed,  unless  a  timely 
request  for  appeal  has  been  filed  with 
the  United  States  District  Court  as 
provided  in  section  7(b)(1)  of  the  Act. 

(2)  Upon  failure  to  pay  the  penalty,  the 
Commissioner  may  request  the  Attorney 
General  to  institute  a  civil  action  to 
collect  the  penalty  in  a  United  States 
District  Court  for  any  district  in  which 
the  person  assessed  a  civil  penalty  is 
found,  resides,  or  transacts  business. 
Where  the  Commissioner  is  not 
represented  by  the  Attorney  General,  a 
civil  action  may  be  initiated  directly  by 
the  Commissioner. 

(j)  Other  remedies  not  waived. 
Assessment  of  a  penalty  under  this 
section  shall  not  be  deemed  a  waiver  of 

he  right  to  pursue  other  available  legal 
or  administrative  remedies. 


{1104.15    CivN  penalty  amounts. 

(a)  Maximum  amount  of  penalty  (1) 
Where  the  person  being  assessed  a  civil 
penalty  has  not  committed  any  previous 
violation  of  any  prohibition  in  §  1104.3 
or  of  any  term  or  condition  included  in  a 
permit  issued  pursuant  to  this  part,  the 
maximum  amount  of  the  penalty  shall 
be  the  full  cost  of  restoration  and  repair 
of  archaeological  resources  damaged 
plus  the  archaeological  or  commercial 
value  of  archaeological  resources 
destroyed  or  not  recovered. 

(2)  Where  the  person  being  assessed  a 
civil  penalty  has  committed  any 
previous  violation  of  any  prohibition  in 

§  1104.3  or  of  any  term  or  condition 
included  in  a  permit  issued  pursuant  to 
this  part,  the  maximum  amount  of  the 
penalty  shall  be  double  the  cost  of 
restoration  and  repair  plus  double  the 
archaeological  or  commercial  value  of 
archaeological  resources  destroyed  or 
not  recovered. 

(3)  Violations  limited  to  the  removal 
of  arrowheads  located  on  the  surface  of 
the  ground  shall  not  be  subject  to  the 
penalties  prescribed  in  this  section. 

(b)  Determination  of  penalty  amount, 
mitigation,  and  remission.  The 
Commissioner  may  assess  a  penalty 
amount  less  than  the  maximum  amount 
of  penalty  and  may  offer  to  mitigate  or 
remit  the  penalty. 

(1)  Determination  of  the  penalty 
amount  and/or  a  proposal  to  mitigate  or 
remit  the  penalty  may  be  based  upon 
any  of  the  following  factors: 

(i)  Agreement  by  the  person  being 
assessed  a  civil  penalty  to  return  to  the 
Commissioner  archaeological  resources 
removed  from  public  lands; 

(ii)  Agreement  by  the  person  being 
assessed  a  civil  penalty  to  assist  the 
Commissioner  in  activity  to  preserve, 
restore,  or  otherwise  contribute  to  the 
protection  and  study  of  archaeological 
resources  on  public  lands; 

(iii)  Agreement  by  the  person  being 
assessed  a  civil  penalty  to  provide 
information  which  will  assist  in  the 
detection,  prevention,  or  prosecution  of 
violations  of  the  Act  or  this  part; 

(iv)  Demonstration  of  hardship  or 
inability  to  pay,  provided  that  this  factor 
shall  only  be  considered  when  the 
person  being  assessed  a  civil  penalty 
has  not  been  found  to  have  previously 
violated  the  regulation  in  this  part; 
(v)  Determination  that  the  person 
being  assessed  a  civil  penalty  did  not 
willfully  commit  the  violation; 

(vi)  Determination  that  the  proposed 
penalty  would  constitute  excessive 
punishment  under  the  circumstances; 

(vii)  Determination  of  other  mitigating 
circumstances  appropriate  to 
consideration  in  reaching  a  fair  and 
expeditious  assessment. 


(2)  When  the  penalty  is  for  a  violation 
which  may  have  had  an  effect  on  a 
known  Indian  tribal  religious  or  cultural    ■ 
site  on  public  lands,  the  Commissioner 
should  consult  vith  and  consider  the 
interests  of  the  affected  Iribe(s)  prior  to 
proposing  to  mitigate  or  remit  the 
penalty. 

§  1104. 16    Ottier  penaWtes  and  rewards. 

(a)  Section  6  of  the  Act  contains 
criminal  prohibitions  and  provisions  for 
criminal  penalties.  Section  8(b)  of  the 
Act  provides  that  archaeological 
resources,  vehicles,  or  equipment 
involved  in  a  violation  may  be  subject  to 
forfeiture. 

(h)  Section  0(a)  of  the  Act  provides  for 
rewards  to  be  made  to  persons  who 
furnish  information  which  leads  to 
conviction  for  a  criminal  violation  or  to 
assessment  of  a  civil  penalty.  The 
Commissioner  may  certify  to  the 
Secretary  of  the  Treasury  that  a  person 
is  eligible  to  receive  payment.  Officers 
and  employees  of  Federal.  State,  or  local 
government  who  furnish  information  or 
render  service  in  the  performance  of 
their  official  duties,  and  persons  who 
have  provided  information  under 
§  1104.15(b)(l)(iii)  shall  not  be  certified 
eligible  to  receive  payment  of  rewards. 

§1104.17    Confidentiality  of  arct\aeological 
resource  information. 

(a)  The  Commissioner  shall  not  make 
available  to  the  public,  under 
subchapter  11  of  chapter  5  of  title  5  of  the 
United  States  Code  or  any  other 
provision  of  law.  information  concerning 
the  nature  and  location  of  any 
archaeological  resource,  with  the 
following  exceptions: 

(1)  The  Commissioner  may  make 
information  available,  provided  that  the 
disclosure  will  further  the  purposes  of 
the  Act  and  this  part,  or  the  Act  of  )une 
27, 1960,  as  amended  (18  US.C.  469- 
469r),  without  risking  harm  to  the 
archaeological  resource  or  to  the  site  in 
which  it  is  located. 

(2)  The  Commissioner  shall  make 
information  available,  when  the 
Governor  of  any  State  has  submitted  to 
the  Commissioner  a  written  request  for 
information,  concerning  the 
archaeological  resources  within  the 
requesting  Governor's  State,  provided 
that  the  request  includes: 

(i)  The  specific  archaeological 
resource  or  area  about  which 
information  is  sought: 

(ii)  The  purpose  of  which  the 
information  is  sought;  and 

(iii)  The  Governor's  written 
commitment  to  adequately  protect  the 
confidentiality  of  the  information. 
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§1104.1t    Report  to  the  Secretary  of  the 
Interior. 

The  Commissioner,  when  requested 
by  the  Secretary  of  the  Interior,  shall 
submit  such  information  as  is  necessary' 
to  enable  the  Secretary  to  comply  with 
section  13  of  the  Act. 

Dated:  December  2a  1990. 
Conrad  G.  Keyes,  |r.. 

Principal  Engineer.  Planning. 

[FR  Doc.  91-70  Filed  1-3-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Reveiwe  Service 
26  CFR  Part  31 

[IA-28-90J 


RIN  1545-A086 

Deposits  of  Emptoyinent  Taxes 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUfyMtARY:  This  document  contains 
proposed  amendments  to  the  regulations 
relating  to  the  deposit  of  Federal 
employment  taxes  (including  railroad 
retirement  taxes).  The  amendments 
concern  the  manner  in  which  an 
employer  computes  its  deposit  liability 
at  the  close  of  a  specified  deposit 
period-  The  amendments  also  reflect  the 
addition  of  section  6302(g)  to  the 
Internal  Revenue  Code  by  the  Omnibus 
Budget  Reconciliation  Act  of  1989.  Pub. 
L.  No.  101-239. 103  Stat.  2106, 
accelerating  the  deposit  due  date  of 
en'      >-ment  taxes  of  $100,000  or  more. 
and  its  amendment  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub. 
L.  No.  101-508. 104  Stat.  1388.  Guidance 
concerning  the  acceleration  provisions 
was  previously  issued  in  Notice  90-37, 
1990-1  C.B.  343.  dated  May  21, 1990. 
DATES:  Written  comments  must  be 
received  by  February  19, 1991.  Outlines 
for  persons  wishing  to  speak  at  the 
public  hearing  scheduled  for  February 
26. 1991.  must  be  delivered  by  February 
19, 1991.  See  the  Notice  of  Public 
Hearing  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
ADDRESSES:  Submit  comments  or 
outlines  to:  Internal  Revenue  Service. 
Attention:  CC:CORPT:R  (IA-28-90). 
P.O.  Box  7604,  Ben  Franklin  Station. 
Washington.  DC  20044. 
FOR  FURTMER  H*K)RIIATIOH  COMTACT: 
Vincent  G.  Surabian,  telephone  202-566- 
5985  (not  a  toll-free  numbei). 


SUPnfMEMTARY  INFORMATION: 
Background 

Section  31.8302(c)-l  of  the 
Employment  Tax  Regulations  was 
originally  adopted  on  January  13, 1959, 
by  T.D.  6354  and  amended  several  times 
thereafter.  That  section  currently  sets 
forth  a  methodology  for  determining  a 
deposit  obligation  based  on  an 
employer's  undeposited  FICA  and 
withheld  income  taxes  at  the  close  of  a 
deposit  period.  Regulation  §  31.6302(c)-2 
was  originally  adopted  on  December  20, 
1960.  by  T.D.  6516  and  amended  several 
times  thereafter.  That  section  provides 
similar  rules  with  respect  to  railroad 
retirement  taxes.  Section  226  of  the 
Railroad  Retirement  Solvency  Act  of 
1983.  Pub.  L.  No.  96-76.  97  Stat.  411. 
provides  that  the  times  for  making 
deposits  prescribed  under  section  6302 
of  the  Internal  Revenue  Code  with 
respect  to  railroad  retirement  taxes  shall 
be  the  Same  as  the  limes  prescribed  for 
FICA  and  withheld  income  taxes. 

Explanation  of  Provisions 

Ciirrently,  the  determination  of 
whether  there  is  an  obligation  to  deposit 
and  the  amount  to  be  deposited  is  made 
with  reference  to  the  aggregate  amount 
of  undeposited  taxes  on  hand  at  the 
close  of  a  deposit  period.  Under  the 
proposed  amendments,  a  determination 
of  whether  an  employer  has  a  deposit 
obligation  and  the  amount  thereof  would 
instead  be  made  with  reference  to  the 
aggregate  amount  of  taxes  accumulated 
with  respect  to  wages  paid  during  a 
specified  deposit  period.  This  change  is 
intended  to  simplify  and  clarify  the 
application  of  the  penalty  provisions 
under  section  6656  of  the  Internal 
Revenue  Code,  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1989.  It  is  also  intended  to  prevent 
employers  from  making  small  pre- 
deposits  during  a  deposit  period  in  order 
to  postpone  an  otherwise  larger  deposit 
obligation  that  would  arise  at  the  close 
of  the  deposit  period.  This  practice  was 
permitted  under  Rev.  Rul.  76-561, 1976-2 
C.B.  395,  which  was  issued  based  on 
language  in  the  current  regulations.  The 
proposed  amendment  would  therefore 
render  Rev.  Rul.  76-561  obsolete.  This 
change  is  proposed  to  be  effective  for 
deposit  periods  beginning  after  March 
31, 1991. 

The  proposed  amendments  also 
restate  the  rules  set  forth  in  Notice  90-37 
regarding  the  interplay  between  the 
statutorily-imposed  deposit  due  dates 
set  forth  in  section  6302(g)  of  the  Code 
and  the  deposit  due  dates  set  forth  in 

§§  31.6302(c)-l  and  31.6302(c}-2  of  the 
regulations,  and  revises  these  rules  to 
reflect  the  changes  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1990. 


Pursuant  to  the  Congressional 

mandate  in  section  226  of  the  Railroad 
Retirement  Solvency  Act  of  1983  that  the 
times  prescribed  for  making  deposits  of 
railroad  retirement  taxes  be  the  same  as 
the  times  prescribed  for  making  deposits 
of  FICA  and  withheld  income  taxes,  the 
proposed  amendments  would  make 
changes  to  the  regulations  under 
sections  6302  applicable  to  railroad 
retirement  taxes  parallel  to  those 
described  above  for  FICA  and  withheld 
income  taxes.  Form  CT-1.  Employer's 
Annual  Railroad  Retirement  and 
Unemployment  Rcpaj-ment  Tax  Return. 
sets  forth  instructions  for  appliranon  of 
the  rule  in  section  6302(^)  of  tti?  Cede 
for  periods  prior  to  the  effective  date  of 
these  proposed  amendments. 

Spedai  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  55:J(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and.  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  a  copy  of 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments 

Before  these  proposed  amerdmenls 
are  adopted  as  final  ."-eguiations, 
conside.'-ation  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  nine  copies)  to  the 
Commissioner  of  Internal  Revenue,  all 
comments  will  be  available  for  public 
inspection  and  copying. 

Drafting  Informatioo 

The  principal  author  of  these 
proposed  regulations  is  Vincent  G. 
Surabian.  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  and  Accounting). 
Internal  Revenue  Service.  However, 
persormel  from  other  offices  of  the  IRS 
and  Treasury  Department  have 
participated  in  the  development  of  the 
proposed  regulations. 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Income  Taxes. 
Lotteries,  Railroad  retirement.  Social 
security.  Unemployment  tax. 
Withholding. 
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Propofl«d  Amandmanta  to  tbs 
Regulations 

Accordingly,  title  26,  part  31.  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  31-(  AMENDED] 

Paragraph  1.  The  authority  for  part  31 
continues  to  read  in  part: 
Authority:  26  U.S.C.  7805  *  '  *. 

Par.  Z.  Section  31.8302(c)-l  is 
amended  as  follows: 

1.  The  heading  of  paragraph  (a)  and 
introductory  language  in  paragraph 
(a){l)(i)  of  S  31.ft')02(c)-l  is  revised  as 
set  forth  below. 

2.  The  text  of  J  31.6302(c)-l(a)(l)(i>)  is 
revised  to  read  as  set  forth  below. 

§  3 1 .6302(c>- 1    Ua«  of  Oov«mm«nt 
dapoaltariM  In  eonnactlon  wttti  Uxm  und«r 
Federal  Ineuranee  Contrtbutiona  Act  and 
Ineonw  tax  wttMteM. 

(a)  Requirement  for  calendar  months 
hegmning  after  December  31.  1980— { 1 ) 

general.  (1)  In  the  case  of  a  calendar 
I.  .jnlh  which  begins  after  December  31. 
1<»80.  but  before  April  1.  1991— 
•        t        •        •        • 

(ii)  In  the  case  of  a  calendar  month 
vhich  begins  after  march  31. 1991— 

[a]  Except  as  provided  in  {  31  6302(c)- 
lia)(l)(ii)(6)  or  (c).  or  i  31.6302('-)-l{b),  if 
with  respect  to  any  calendar  month  the 
aggregate  amount  of  taxes  (as  defined  in 
S  31.6302(c)-l(a)(iii))  accumulated  with 
respect  to  wages  paid  is  $500  or  more, 
but  less  than  $3,000.  then  the  employer 
shall  deposit  that  aggregate  amount  in  a 
Federal  Reserve  bank  or  authorized 
financial  institution  within  15  calendar 
d;iys  after  the  close  of  such  calendar 
month.  Taxes  are  accumulated  with 
respect  to  wages  paid  in  a  prior 
calendar  month  within  the  same  return 
period  shall  not  be  taken  into  account  if 
a  deposit  was  required  to  be  made 
under  this  section  with  respect  to  such 
amounts.  Deposits  made  during  the 
calendar  month  of  taxes  with  respect  to 
wages  paid  during  such  month  do  not 
reduce  the  aggregate  amount  of  taxes 
accumulated  for  purposes  of 
determining  the  deposit  requirement  (if 
any)  for  such  month. 

Example  1:  Employer  A'a  aggregate  dmount 
of  taxes  accumulated  with  respect  to  wages 
paid  in  April  1991  it  $800.  Since  thai  amount 
IS  in  excess  of  S500.  tjut  less  $3,000.  A  must 
deposit  the  $800  in  a  Federal  Reserve  bank  or 
authorized  financial  institution  by  May  15. 
1991. 

Example  2:  Employer  B's  aggregate  antount 
of  taxes  accumulated  with  respect  to  wages 
paid  in  April  1991  is  $400.  Since  that  amount 
is  less  than  $500.  B  has  no  deposit  obligation 
for  the  month  of  April.  In  May  1991  B's 
aggregate  amount  of  taxes  accumulated  with 
respect  to  wages  paid  during  the  month  is 


$450.  Since  the  $400  in  taxes  in  April  was  not 
required  to  be  deposited,  that  amount  is 
taken  into  account  in  determining  if  a  deposit 
IS  required  for  May  The  aggregate  amount  of 
taxes  accumulated  with  respect  to  wages 
paid  for  the  two  months  is  in  excess  of  $500. 
thus  requiring  a  deposit.  Since  lune  15. 1991. 
IS  a  Saturday.  B  must  deposit  the  $850  in  a 
Federal  Reserve  bank  or  authorized  financial 
institution  by  Monday.  June  17, 1991. 
pursuant  to  section  7503  of  the  Code. 

Example  3:         facts  are  the  same  as  in 
Example  2  except  that  B  deposits  the  $400  in 
taxes  from  April  on  May  15. 1991.  Because 
the  $400  was  not  required  to  be  deposited, 
that  amount  is  taken  into  account  in 
determining  if  a  deposit  obligation  exists  for 
May.  Since  the  aggregate  amount  of  taxes 
accumulated  with  respect  to  wages  paid  for 
the  two  months,  $850.  is  in  excess  of  $500.  a 
deposit  in  the  aggregate  amount  of  $850  is 
required  by  Monday.  June  17. 1991.  Since  $400 
was  previously  deposited.  B  must  deposit  an 
additional  $^50  by  )une  17. 1991. 

Example  4:  On  F.^iday.  April  5. 1991.  a 
p.iyroll  date,  Employer  C  accumulates  $450  in 
tiixes  with  respect  to  w.iges  paid  on  that 
date.  Although  not  required  to  do  so.  C 
deposits  the  $450  in  an  authorized  depository. 
On  Friday.  April  19. 1991.  C  accumulates  and 
additional  $450  in  taxes  with  respect  to 
wages  paid.  The  aggregate  amount  of  taxes 
accumulated  with  respect  to  wages  paid 
d.iring  the  calendar  month  is  $900  C  has  a 
dt-posit  obligation  of  $900  for  the  calendar 
month  and  must  deposit  an  additional  $450  in 
on  authorized  depository  by  May  15, 1991. 

(/))  Except  as  provided  in  §  31.6302(c]- 
l(a)(inii)(c)  or  S  31.6302(c}-l(b).  and 
except  in  the  case  of  first-time  3- 
banking-day  depositors  (as  defined  in 
{  31,6302(c}-l(a)(l)(i)(6)(2)),  if  with 
respect  to  any  eighth-monthly  period  (as 
defined  in  9  31.6302(c)-l(a)(l)(i)(t))  the 
aggregate  amount  of  taxes  accumulated 
with  respect  to  wages  paid  is  $3,000  or 
more,  but  less  than  $100,000,  the 
employer  shall  deposit  that  aggregate 
amount  in  a  Federal  Reserve  bank  or 
authorized  findncia!  institution  within  3 
banking  days  after  the  close  of  that 
eighth-monthly  period.  Taxes 
accumulated  with  respect  to  wages  paid 
during  a  prior  eighth-monthly  period 
shall  not  be  taken  into  account  if  a 
deposit  was  required  to  be  made  under 
this  section  with  respect  to  such 
amounts.  Deposits  made  during  the 
eighth-monthly  period  of  taxes  with 
respect  to  wages  paid  during  such 
eighth-monthly  period  do  not  reduce  the 
aggregate  amount  of  taxes  accumulated 
f(?r  purposes  of  determining  the  deposit 
requirement  (if  any)  for  such  eighth- 
monthly  period.  Solely  for  purposes  of 
the  examples  in  this  paragraph 
(a)(l)(ii)(fc]  and  paragraphs  (a)(l)(ii)(c), 
[cf],  and  (/I  of  this  section,  "banking 
days"  are  assumed  to  include  all 
calendar  days  except  Saturdays, 
Sundays,  and  Federal  holidays. 


Example  1:  For  the  eighth-monthly  period 
April  1-3, 1991,  Employer  0*8  aggregate 
amount  of  taxes  accumulated  with  respect  to 
wages  paid  is  $3,500.  Since  that  amount  is  in 
excess  of  $3,000.  but  less  than  $100,000,  D  has 
a  deposit  obligation  of  $3,500  that  must  be 
satisHed  by  April  a  1991.  the  third  banking 
day  after  the  close  of  the  eighth-monthly 
period. 

Example  2:  For  the  eighth-monthly  period 
April  t-3, 1991.  Employer  E's  aggregate 
amount  of  taxes  accumulated  with  respect  to 
wages  paid  is  $3,500.  E  has  a  deposit 
obligation  of  $3,500  that  must  be  satisfied  by 
April  8. 1991.  three  banking  days  after  the 
close  of  the  April  1-3  eighth-monthly  period. 
For  the  eighth-monthly  period  April  4-7, 1991. 
E's  aggregate  amount  of  taxes  accumulated 
with  respect  to  wages  paid  is  $2,800.  Since  0 
was  required  to  make  a  deposit  for  the  April 
1-3  eighth-monthly  period,  that  $3,500  amount 
is  not  taken  into  account  in  determining  any 
obligations  that  arise  in  subsequent  eighth- 
monthly  periods.  E  does  not  have  an  eighth- 
monthly  deposit  obligation  with  respect  to 
the  April  4-7  period. 

Example  3:  For  the  eighth-monthly  period 
April  1-3, 1991,  Employer  F's  aggregate 
amount  of  taxes  accumulated  with  respect  to 
wages  paid  is  $2,800.  Since  that  amount  is 
less  than  $3,000,  no  deposit  is  required  with 
respect  to  that  eighth-monthly  period.  For  the 
eighth-monthly  period  April  4-7. 1991.  Fs 
aggregate  amount  of  taxes  accumulated  with 
respect  to  wages  paid  is  $2,500.  Since  F  was 
not  required  to  deposit  the  $2,800  in  taxes 
from  the  April  1-3  eighth-monthly  period,  that 
amount  is  taken  into  account  in  determining 
F's  deposit  obligation  for  April  4-7  eighth- 
monthly  period.  The  aggregate  amount  of 
t.ixes  accumulated  for  the  two  eighth- 
monthly  periods  is  $5,300.  F  has  a  deposit 
obligation  of  $5,300  that  must  be  satisfied  by 
April  10. 1991,  three  banking  days  after  the 
close  of  the  April  4-7  eighth-monthly  period. 

Example  4:  The  facts  are  the  same  as  in 
E<ample  3  except  that  F  deposits  the  $2,800 
from  the  April  1-3  eighth-monthly  period  on 
April  4, 1991.  Because  the  $2,800  was  not 
required  to  be  deposited,  that  amount  is 
taken  into  account  in  determining  Fs  deposit 
obligation  for  the  April  4-7  eighth-monthly 
period.  The  aggregate  amount  of  taxes 
accumulated  for  the  two  eighth-monthly 
periods  is  $5,300.  Since  that  amount  is  in 
excess  of  $3,000.  a  deposit  obligation  exists 
after  the  close  of  the  April  4-7  eighth-monthly 
period.  As  $2,800  of  that  amount  was 
previously  deposited.  F  has  a  deposit 
obligation  of  $2,500  that  must  be  satisfied  by 
April  10. 1991.  three  banking  days  after  the 
close  of  the  April  4-7  eighth-monthly  period. 

Example  5:  On  Friday.  April  12. 1991.  the 
beginning  of  an  eighth-monthly  period  (April 
12-15),  C  accumulates  $3,500  in  taxes  with 
respect  to  wages  paid  and  deposits  the  $3,500 
in  an  authorized  depository  on  that  date 
although  a  deposit  of  the  $3,500  was  nut 
required  to  be  made  on  that  date.  On 
Monday.  April  15, 1991.  the  end  of  the  April 
12-15  eighth-monthly  period.  G  accumulates 
an  additional  $2,000  in  taxes  with  respect  to 
wages  paid.  The  aggregate  amount  of  taxes 
accumulated  with  respect  to  wages  paid 
during  the  April  12-15  eighth-monthly  period 


Federal  Register  /  Vol.  56.  No.  3  /  Friday,  lanuary  4,  1991  /  Propoaed  Rules 


307 


is  $5.50a  C  has  a  deposit  obligation  for  the 
eighth-monthly  period  of  $5,500.  Since  $3,500 
of  that  amount  was  previously  deposited.  G 
has  a  remaining  deposit  obligation  of  $2,000 
that  must  be  satisfied  by  Thursday.  Apnl  la 
1991.  three  banking  days  after  the  close  of  the 
eighth-monthly  period. 

(c)  If  on  any  day  within  an  eighth- 
monthly  period  the  aggregate  amount  of 
taxes  accumulated  with  respect  to 
wages  paid  is  $100,000  or  more,  the 
cm.ployer  shall  deposit  that  aggregate 
amount  in  a  Federal  Reserve  bank  or 
authorized  financial  institution  on  the 
first  banking  day  after  such  date.  Taxes 
accumulated  with  respect  to  wages  paid 
prior  to  such  date  shall  not  be  taken  into 
account  if  a  deposit  was  required  under 
this  section  with  respect  to  such 
amounts.  Taxes  deposited  on  any  given 
day  with  respect  to  wages  paid  on  that 
day  do  not  reduce  the  aggregate  amount 
of  faxes  accumulated  on  that  day  for 
purposes  of  determining  the  deposit 
requirement  (if  any)  for  such  day. 

Example  1:  On  Thursday  April  4. 1991.  the 
beginning  of  the  April  4-7  eighth-monthly 
period.  Employer  H  accumulates  $55,000  in 
taxes  with  respect  to  wages  paid  on  that 
date.  On  Saturday.  April  6. 1991.  H 
accumulates  an  additional  $50,000  in  taxes 
with  respect  to  wages  paid.  H  has  a  deposit 
obligation  of  $105,000  that  must  be  satisfied 
by  Monday.  April  8,  the  next  banking  day 
after  Saturday,  April  6. 

Example  2:  On  Friday.  April  12, 1991.  the 
beginning  of  the  April  12-15  eighth-monthly 
period,  I  accumulates  $80,000  in  taxes  with 
respect  to  wages  paid  and  deposits  the 
$60,000  in  an  authorized  depository  on  that 
dale  although  a  deposit  of  the  $60,000  was 
not  required  to  be  made  on  thai  date.  On 
Monday.  April  15. 1991.  the  last  day  in  the 
April  12-15  eighth-monthly  period.  | 
accumulates  an  additional  $50,000  in  taxes 
with  respect  to  wages  paid.  On  Monday. 
April  15,  the  aggregate  amount  of  taxes 
accumulated  with  respect  to  wages  paid 
during  the  eighth-monthly  period  to  dale 
totals  $110000.  )  has  a  $110,000  deposit 
obligation  that  must  be  satisfied  by  the  next 
banking  day  after  the  $100,000  threshold  is 
reached.  Since  $60,000  of  the  $110,000  was 
already  deposited.  J  has  a  remaining  deposit 
obligation  of  $50,000  that  must  be  satisfied  by 
Tuesday.  April  la  1991,  the  next  banking  day 
following  April  15th. 

Example  3:  On  Monday.  Apnl  1. 1991, 
Employer  K  accumulates  $105,000  in  taxes 
with  respect  to  wages  paid  on  that  dale.  On 
that  same  day.  K  deposits  in  an  authorized 
depository  $10,000  of  the  $105,000 
accumulated.  K  has  a  $105,000  deposit 
obligation  that  must  be  satisfied  by  the  next 
banking  day.  April  2.  1991.  The  $10,000 
deposited  on  April  1  cannot  be  used  to 
reduce  the  aggregate  amount  of  accumulated 
taxes  with  respect  to  thai  date.  K  has  a 
remaining  deposit  obligation  of  $95,000  that 
must  be  satisfied  by  April  2, 1991. 

[cf]  If,  with  respect  to  any  eighth- 
monthly  period,  an  employer  has  made  a 
deposit  in  accordance  with  §  31.6302(c)- 


l(a)(l)(iiHc),  and  later,  within  the  same 
eighth-monthly  period,  accumulates  with 
respect  to  wages  paid  taxes  of  $3,000  or 
more,  but  less  than  $100,00a  an 
additional  deposit  is  required  in 
accordance  with  5  31.6302(c)- 
l(a)(l)(ii)(6).  However,  if  the  amount  of 
taxes  is  $100,000  or  more,  an  additional 
deposit  is  required  in  accordance  with 
§  31.6302(c)-l(a)(l)(ii)(c). 

Example:  On  Tuesday.  April  2. 1991, 
Employer  L  accumulates  $110,000  in 
aggregate  taxes  with  respect  to  wages  paid. 
In  accordance  with  paragraph  (a)(l)!iiH( )  of 
this  section.  L  has  a  $110,000  deposit 
obligation  that  must  be  satisfied  by 
Wednesday.  April  3, 1991.  the  next  banking 
day  following  April  2.  On  Wednesday,  Apnl 
3.  1991.  L  accumulates  an  additional  $10,000 
in  taxes  with  respect  to  wages  paid  that  date. 
In  accordance  with  paragraph  (a)tl)(ii)(^).  L 
now  has  an  additional  deposit  obligation  of 
$10,000  that  must  be  satisfied  by  Monday, 
April  a  1991.  the  3rd  banking  day  fallowing 
the  close  of  the  April  1-3  eighth-monthly 
period.  The  obligation  to  deposit  the  $10,000 
is  separate  and  distinct  from  the  obligation  to 
deposit  the  $110,000. 

(e)  An  employer  will  be  considered  to 
have  satisfied  the  deposit  obligation 
imposed  by  paragraphs  (aKlKii)  [b].  [c] 
and  [d]  of  this  section  if— 

(7)  The  deposit  that  is  made  is  not  less 
than  95  percent  of  the  aggregate  amount 
of  taxes  accumulated  with  respect  to 
wages  paid  during  the  period  for  which 
the  deposit  is  made,  and 

[2]  If  the  eighth-monthly  period  (or,  in 
the  case  of  a  deposit  required  under 
paragraph  (a)(l)(ii)(c)  of  this  section,  the 
day  on  which  the  obligation  arose)  is  in 
a  month  other  than  the  last  month  of  the 
return  period,  the  employer  deposits  any 
remaining  amount  due  with  respect  to 
such  deposit  period  with  the  first 
deposit  otherwise  required  to  be  made 
after  the  fifteenth  day  of  the  following 
month.  In  the  case  cf  the  last  month  of 
the  return  period,  see  §  31.6302(c)- 
l(a)(l)(iv). 

(/)  Any  excess  of  a  deposit  over  the 
actual  taxes  required  to  be  deposited  to 
date  (overdeposit)  during  the  return 
period  shall  be  applied  in  order  of  time 
to  each  of  the  employers  succeeding 
deposit  obligations  within  the  same 
return  period.  In  the  determination  of 
the  aggregate  amount  of  taxes 
accumulated  with  respect  to  wages  paid 
in  succeeding  deposit  periods,  the 
overdeposit  does  not  reduce  such 
aggregate  amount  accumulated  although 
the  overdeposit  is  credited  to  the 
depositor's  account. 

Example:  Employer  Ms  deposit  obligation 
for  the  eighth-monthly  period  April  1-3.  1991. 
is  $3,200.  On  Apnl  a  1991.  three  banking  days 
after  the  close  of  the  eighth-monthly  period, 
M  deposits  $4,000  in  an  authorized 
depository.  S800  in  excess  of  the  amount 


required  to  be  dtposHed.  Duf.ng  the  eighlh-l 
monthly  period  April  4-7,  1991.  M  ( 

accumulates  $3,750  in  faxes  with  respect  td 
wages  paid  dunng  such  penod  A!thnuKh/ne 
S800  overdeposit  for  the  Apnl  1-3  elRhl^^ 
monthly  period  is  credited  to  M's  account,  it 
may  not  be  used  to  determine  whether  a 
deposit  obligation  exists  for  the  Apnl  4-7 
eighth-monthly  penod  The  two  deposit 
obligations  are  separate  and  disUncl.  Since 
the  amount  of  taxes  accumuUted  with 
respect  to  the  April  4-7  eighth-monthly  period 
is  an  amount  greater  than  $3,000,  a  deposit  is 
required  under  paragraph  la)nKii|1.''t  of  this 
section  within  three  banking  days  after  the 
close  of  the  period  M  has  a  remaining 
deposit  obligation  of  $2,950  |$3.750 
accumulated  less  $800  overdeposit )  that  must 
be  satisfied  by  Apnl  10. 1991.  three  banking 
days  after  the  close  of  the  period. 

[g]  The  periods  within  which  taxes 
must  be  deposited  under  this  section  are 
determined,  m  the  case  of  employers 
paying  advance  earned  incfeme  credit 
amounts,  by  reference  tn  the  amount  of 
taxes  required  to  be  deposited  after 
reduction  for  advance  amounts  paid  to 
employees. 

(/?)  For  purposes  of  this  paragraph 
(a)(l)(ii),  the  term  "wages  paid  "  includes 
all  amounts  included  in  wages,  eg,, 
under  §  3121  (v)  of  the  Code,  regardless 
of  whether  they  have  actually  been  paid. 
•        ♦        •        •        * 

Par.  3.  Section  31.6302(c)-2  is 
amended  as  follows: 

1.  The  headin^of  paragraph  (d)(1)  of 
§  31.6302(c)-2  is  revised  to  read  as  set 
forth  below. 

2.  Section  31.6302(c)-2(a)(2)  is  revised 
to  read  as  set  forth  below. 

§  31.6302(c)-2    Use  of  Government 
depositories  in  connection  with  employee 
and  employer  taxes  under  Railroad 
Retirement  Tax  Act 

(a)  Requirement— {1]  In  general:  After 
1983  and  before  April  1.  1991.  '   *  ' 

(2)  In  general:  after  March  31.  1991.  In 
the  case  of  a  calendar  month  which 
begins  after  March  31.  1991.  if.  at  a  time 
prescribed  under  §  31.6302(c}-l(a)(l)  (ii) 
or  (v)  for  the  deposit  of  accumulated 
taxes,  the  aggregate  amount  of 
accumulated  employee  tax  withheld 
after  March  31, 1991.  under  section  3202 
and  employer  tax  imposed  after  March 
31, 1991.  under  section  3221  (a)  and  (b) 
equals  an  amount  required  to  be 
deposited  under  §  31. 6302(c)-l (a)(1)  (ii) 
or  (v),  the  employer  shall  deposit  the 
accumulated  railroad  retirement  taxes 
described  in  sections  3202  and  3221  at 
such  time  in  the  manner  prescribed  in 
§  31.6302(c)-l(a)(l)  (ii)  or  (v)  (except 
that  accumulated  railroad  retirement 
taxes  described  in  section  3221(c)  shall 
in  no  case  be  required  to  be  deposited 
earlier  than  the  first  day  on  which  a 
deposit  is  otherwise  required  by 
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S  31.6302(cH  («)(!)('')  <o  be  made  after 
the  15th  day  of  the  month  following  the 
month  in  which  the  section  3221(c)  tax 
arises.  Notwithstanding  the  preceding 
sentence,  and  notwithstanding 
S  31.6302(c)-l(a)(l)(v).  if.  for  the 
calendar  year  prior  to  the  calendar  year 
preceding  the  current  calendar  year,  the 
aggregate  amount  of  taxes  imposed 
under  sections  3202  and  3221  with 
respect  to  an  employer  equalled  or 
exceeded  $1  million,  such  employer 
shall  deposit  the  aggregate  amount  of 
railroad  retirement  taxes  required  to  be 
deposited  for  the  current  calendar  year 
in  accordance  with  Revenue  Procedure 
83-90. 1983-2  C.B.  615  (relating  to 
tnnsfers  by  wire  to  the  Treasury). 
.        .        •        •        • 

Par.  4.  In  the  second  sentence  of 
paragraph  (b)(2)  of  S  31.6302(c)-2.  the 
language  "paragraph  (a)(1)'"  is  removed 
and  the  language  "paragraph  (a)(1)  or 
(a)(2)"  is  added  in  its  place. 
Fr«d  T.  Goldberg,  |r. 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  91-«  Filed  1-3-91,  8:45  am] 

■ILUMQ  COOE  4S30-01-M 


26  CFR  Pert  31 

[IA-02S-90] 
RIN  1S4S-A0M 

Oepoetts  of  Employment  Taxes;  Public 
Hearing  on  Proposed  Regulations 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTIOM:  Notice  of  public  hearing  on 

proposed  regulations.       

SUMMARY:  The  document  provides 
notice  of  a  public  hearing  relating  to  a 
proposed  rule  published  elsewhere  in 
this  issue  with  respect  to  eighth-monthly 
deposits  of  Federal  employment  taxes, 
DATtS:  The  public  hearing  will  be  held 
on  February  26, 1991,  beginning  at  10 
a  m.  Outlines  of  oral  comments  must  be 
received  by  February  19. 1991. 
AOOMESStS:  The  public  hearing  will  be 
held  in  the  Old  Post  Office  Building, 
room  M09,  HOC  Pennsylvania  Avenue, 
NW..  Washington.  DC  (use  12th  street 
entrance).  The  requests  to  speak  and 
outlines  of  oral  comments  should  be 
submitted  to:  Internal  Revenue  Service. 
P.O.  Box  7604,  Ben  Franklin  Station. 
Attn:  CC.CORP:T:R,  (IA-028-90),  room 
4429,  Washington,  DC  20044, 
FOR  FUIITMER  INFORMATION  CONTACT: 
Felicia  A.  Daniels  of  the  Regulations 
Unit.  Assistant  Chief  Counsel 
(Corporate).  202-566-3935,  (not  a  toll- 
free  number). 


SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  6302  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appear  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 

The  rules  of  {  601.601(a)(3)  of  the 
"Statement  of  I»rocedural  Rules "  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
lime  prescribed  in  the  noticfrof 
proposed  rjlemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  February 
19. 1991,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  0.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 
[FR  Doc  91-7  Filed  1-3-91;  8:45  am) 

BIUJMG  COOC  W3&-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 

Iowa  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule:  reopening  and 

extension  of  comment  period. 


SUMMARY:  OSM  is  announcing  the 
receipt  of  additional  revisions  pertaining 
to  a  previously  proposed  amendment  to 
the  Iowa  Permanent  regulatory  program 
(hereinafter,  the  "Iowa  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
These  revisions  pertain  to  definitions, 
protection  of  employees,  areas 
unsuitable,  permit  processing, 
underground  reclamation  and  operation 
plan,  prime  farmland,  coal  preparation. 


small  operator  assistance,  bonding, 
revegetation  success,  inspection  and 
enforcement,  civil  penalties,  and  blaster 
certification. 

This  amendment  is  intended  to  revise 
the  State  program  to  be  consistent  with 
the  corresponding  Federal  standards, 
and  to  clarify  ambiguities  and  improve 
operational  efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  Iowa  program,  the 
proposed  amendment  to  that  program, 
and  additional  information  are  available 
for  public  inspection,  and  the  reopened 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.,  c.s.t., 
January  22, 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Jerry  R. 
Ennis  at  the  address  listed  below. 
Copies  of  the  Iowa  program,  the 
proposed  amendment  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  addresses  listed 
below,  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Kansas  City  Field  Office. 
Jerry  R.  Ennis,  Director,  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  934 
Wyandotte,  room  500,  Kansas  City, 
Missouri  64105,  Telephone:  (816)  374- 
6405. 
Department  of  Agriculture  and  Land 
Stewardship,  Division  of  Soil 
Conservation.  Wallace  State  Office 
Building.  East  9th  and  Grand  Streets, 
Des  Moines,  Iowa  50319;  Telephone: 
(515)  281-6142. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  R.  Ennis,  Director,  Kansas  City 
Field  Office  (816)  374-6405. 

SUPPt^MENTARY  INFORMATION: 

I.  Background  on  the  Iowa  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Iowa  program.  Information  regarding 
general  background  on  the  Iowa 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Iowa 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5885). 
Subsequent  actions  with  regard  to 
Iowa's  approved  program  and  program 
amendments  can  be  found  at  30  CFR 
915.15. 
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II.  Proposed  Amendment 

By  letter  dated  February  9, 1988,  Iowa 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(Administrative  Record  No.  IA-305). 
Iowa  submitted  the  proposed  revisions 

(1)  in  response  to  an  August  1, 1986, 
letter  (Administrative  Record  No.  lA- 
280)  that  OSM  sent  in  accordance  with 
30  CFR  732.17(c)  requiring  certain 
provisions  of  the  State  program  to  be 
updated  for  consistency  with  the 
Federal  regulations  through  July  1. 1986, 

(2)  in  response  to  a  June  9, 1987.  letter 
(Administrative  Record  No.  IA-307)  that 
OSM  sent  in  accordance  with  30  CFR 
732.17(c)  concerning  the  protection  of 
historic  properties,  and  (3)  at  the  State's 
own  initiative  to  improve  its  program. 

The  proposed  changes  would  rescind 
rules  at  780-chapter  4  within  the  Soil 
Conservation  Department  of  the  Iowa 
Administrative  Code  (lAC)  and  adopt 
chapters  40  through  49  within  the 
Agriculture  and  Land  Stewardship 
Department  of  the  lAC.  The  Iowa 
Division  of  Soil  Conservation  (DSC)  has 
incorporated  by  reference  into  the  Iowa 
program,  applicable  sections  of  the  July 

1. 1987.  Code  of  Federal  Regulations 
(CFR)  at  30  CFR  parts  700  through  850. 
OSM  published  a  notice  in  the  March  31. 
1988,  Federal  Register  (53  FR  10397) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  May 

2. 1988. 

Iowa  revised  certain  portions  of  its 
amendment  prior  to  final  adoption  by 
DSC.  By  letter  dated  June  9, 1988, 
(Administrative  Record  No.  IA-319) 
Iowa  requested  that  OSM  include  these 
revisions  in  the  amendment  submitted 
February  9, 1988.  The  revisions  include: 
lAC  27-43.1(2),  Coal  Exploration;  27- 
43.2(3),  43.3(1),  43.4(3),  43.6  (2),  (3).  and 
(6).  and  43.8(4).  Operations  Permit;  27- 
46.3(3),  Permanent  Program  Performance 
Standards;  and  27-47.4(83),  Inspection 
and  Enforcement, 

OSM  published  a  notice  in  the  July  20. 
1988.  Federal  Register  (53  FR  27362) 
announcing  receipt  of  the  amendment 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendment 
(Administrative  Record  No.  IA-332).  The 
public  comment  period  ended  August  4, 
1988. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  related  to  lAC 
27-40.1,  Authority  and  Scope:  27-40.3, 
General  Definitions;  27-40.4.  Permanent 
Regulatory  Program;  27-40.5.  Restriction 
on  Financial  Interests  of  State 
Employees;  27-40.6,  Exemptions  for  Coal 
Extraction  Incident  to  Government- 
Fincinced  Highway  or  Other 


Constructions;  27-40.7,  Protection  of 
Employees;  27-41.1,  Initial  Regulatory 
Programs;  27-41.2,  General  Performance 
Standards — Initial  Program;  27-41.3, 
Special  Performance  Standards— Initial 
Program;  27-42.1.  Areas  Designated  by 
an  Act  of  Congress;  27-42.2.  Criteria  for 
Designating  Areas  as  Unsuitable  for 
Surface  Coal  Mining  Operations;  27- 
42.3,  State  Procedures  for  Designating 
Areas  Unsuitable  for  Surface  Coal 
Mining  Operations;  27-43.1, 
Requirements  for  Coal  Exploration;  27- 
43.2,  Requirements  for  Permits  and 
Permit  Processing;  27-43.3,  Revision, 
Renewal,  and  Transfer,  Assignment,  or 
Sale  of  Permit  Rights;  27-43.4,  General 
Content  Requirements  for  Permit 
Applications;  27-43.5,  Permit 
Application — Minimum  Requirements 
for  Legal,  Financial,  Compliance,  and 
Related  Information;  27^3.6  and  27- 
43.8,  Surface  and  Underground  Mining 
Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources:  27-43.7  and 
27-43.9.  Surface  and  Underground 
Mining  Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan;  27-43.10,  Requirements 
for  Permits  for  Special  Categories  of 
Mining;  27-44.1,  Permanent  Regulatory 
Program — Small  Operator  Assistance 
Program;  27-45.1.  Bond  and  Insurance 
Requirements  for  Surface  Coal  Mining 
and  Reclamation  Operations  under 
Regulatory  Programs;  27-46.1, 
Permanent  Program  Performance 
Standards — General  Provisions;  27-16.2. 
Permanent  Program  Performance 
Standards— Coal  Exploration;  27-46.3. 
Permanent  Program  Performance 
Standards — Surface  Mining  Activities; 
27-46.4.  Permanent  Program 
Performance  Standards— Underground 
Mining  Activities;  27-46.5.  Special 
Permanent  Program  Performance 
Standards— Auger  Mining;  27-46.6, 
Special  Permanent  Program 
Performance  Standards — Operations  on 
Prime  Farmland;  27-46.7,  Permanent 
Program  Performance  Standards — Coal 
Preparation  Plants  Not  Located  within 
the  Permit  Area  of  a  Mine;  27-46.8, 
Special  Permanent  Program 
Performance  Standards — In  Situ 
Processing;  27^7.1,  State  Regulatory 
Authority — Inspection  and  Enforcement; 
27-47.2.  Federal  Inspections  and 
Monitoring;  27-47.3.  Federal 
Enforcement;  27-47.4,  Civil  Penalties; 
27-48.1,  Permanent  Regulatory  Program 
Requirements— Standards  for 
Certification  of  Blasters;  27-48.2, 
Certification  of  Blasters:  and  27-49.1, 
Procedural  Rules:  Contested  Cases  and 
Public  Hearings.  OSM  notified  Iowa  of 
the  concerns  by  letters  dated  September 
23, 1988  (Administrative  Record  No.  lA- 


335).  May  5, 1989  (Administrative 
Record  No.  IA-339),  June  6, 1989 
(Administrative  Record  No.  IA-341),  and 
July  13. 1989  (Administrative  Record  No. 
IA-342). 

Iowa  responded  on  December  19. 1990 
(Administrative  Record  No.  LA-357).  by 
submitting  a  revised  amendment.  In 
addition  to  revising  the  amendment  in 
response  to  the  issues  identified  in 
OSM's  letters.  Iowa  submitted 
additional  revisions  (1)  in  response  to  a 
June  22. 1990,  letter  from  OSM  sent  in 
accordance  with  30  CFR  732.17(c) 
concerning  subsidence  control,  and  (2) 
at  its  own  initiative  to  improve  its 
program. 

in.  Public  Comment  Procedures 

OSM  is  reopening  the  comment  period 
on  the  proposed  Iowa  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the 
additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Iowa  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Kansas  City 
Field  Office  wiW^ot  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

List  of  Subjects  in  30  CFR  Part  915 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  21, 1990. 
RaymoDd  L  LoM-rie, 

Assistant  Director,  Western  Support  Center. 
|FR  Doc.  91-82  Filed  1-3-81:  8:45  am) 

BILUNQ  CODE  4310-05-M 


30  CFR  Part  938 

Pennsylvania  Regulatory  Program; 
Regulatory  Reform 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

public  comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  on  Program 
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Amendment  PA  7«0.0a  December  22. 
1989,  to  the  Pennsylvania  permanent 
regulatory  program  (hereinafter  referred 
to  M  tiie  Penneylvania  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR.*\).  1  his 
additional  public  comment  period  is  for 
the  sole  purpose  of  providmg  persons 
the  opportunity  to  comment  on  the 
amended  provisiona  of  8  89.143{a)(l}- 
[:i](A]  dealing  with  performance 
standards  for  underground  minins,  as 
s->t  out  in  the  Federal  Register  notice,  55 
VR  6©47.  February  26. 1990.  The 
narrative  in  this  Federal  Register  not;(.o 
describing  the  above  subsections  is 
misleading  and  may  have  caused 
persons  not  to  comment  during  the 
previous  comment  period.  It  is  important 
to  stress  that  only  liie  description  the 
p"oposed  amendment  was  misleading 
and  that  the  proposed  amendment  itself 
has  not  been  modified  in  any  way.  , 
1  ersons  or  parties  that  commented  on 
the  initial  notice  of  proposed  rulemaking 
need  to  comment  agam  at  this  time. 

This  notice  sets  forth  the  times  and 
locations  that  the  Pennsylvania  program 
<  .'.d  the  proposed  amendment  to  that 
program  are  available  for  public 
I   -.pection,  the  comment  period  during 
w  hich  interested  persons  may  submit 
VNritten  comments  on  the  amendment 
r.^.d  the  procedures  that  will  be  followed 
r-^jarding  the  public  hearing,  if  one  is 
r-quested. 

DATtK  Written  comments  must  be 
rpceived  on  or  before  4:00  p.m.  on 
l.;nuary  22. 1991,  to  ensure  consideration 
i;i  the  rulemaking  process.  If  requested, 
a  public  hearing  on  the  amendment  will 
be  held  at  9  a.m.  on  January  14. 1991. 
Requests  to  present  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p  m.  on  January  11, 1991. 
AOORESSCS:  Written  comments  and 
requests  to  testify  at  the  heanng  should 
he  mailed  or  hand  delivered  to  Robert  |. 
P  5!gi.  Director,  Harrisburg  Field  Office 
01  the  address  listed  below.  Copies  of 
the  Pennsylvania  program,  the  proposed 
ernendmenf.  and  all  written  comments 
p-ceived  in  response  to  this  notice  will 
Lt»  available  for  public  review  at  the 
a  Jdresses  listed  below  during  normal 
business  hours,  Mondiy  through  Friday, 
excluding  holidays. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office,  Harrisburg  Transportation 
Center,  Third  Floor,  suite  3C,  4th  and 
Market  Streets,  Harrisburg. 
Pennsylvania  17101.  telephone;  (717) 
7H2-4036. 

Pennsylvania  Department  of 
Environmental  Resources.  Office  of 
Environmental  Energy  Management. 
1  )th  Floor.  Fulton  Building.  3rd  and 


Locust  Streets,  P.O.  Box  2063. 
Harrisburg.  Pennsylvania  17120. 
Telephone:  (717)  787-4686. 

A  public  hearing,  if  held,  will  be  at  the 
F^^nn  Harna  Motor  Inn  and  Convention 
Center  at  the  Camp  Hill  Bypass  and  U.S. 
Routes  11  and  15.  Camp  Hill. 
Pennsylvania. 

FOR  PVRTHCR  IMFOKMATtON  COMTACr 
Robert  ].  Biggi.  Director,  Harrisburg 
Field  Office.  (717)  782-4036. 
SUPf>l£MENTARY  INFORMATION: 

1.  Background  on  the  Peimsylvania 
Program  '-. 

The  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  31, 1982. 
Information  on  the  background  of  the 
pi.-nnsylvania  program  including  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  cf  the 
I'ennsylvania  program  can  be  found  in 
t!ie  July  30.  1982  Federal  Register  (47  FR 
3  )050).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
t'nendments  are  identified  at  30  CFR 
9:18.11,  938.12,  938.15  and  938.16. 

II  Chronology  of  Amendment 

On  December  22, 1989,  Pennsylvania 
Department  of  Environmental 
Resources-Bureau  of  Mining  and 
Reclamation  submitted  to  OSM 
proposed  regulatory  amendments  to  the 
Pennsylvania  regulatory  program  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  OSM 
announced  receipt  of  the  amendment  in 
the  February  26, 1990,  Federal  Register 
(55  FR  6647)  and  solicited  public 
comments  on  the  proposed  regulatory 
changes.  The  February  26, 1990,  notice 
stated  that  the  public  comment  period 
would  end  on  March  28, 1990,  and  if  a 
hearing  on  the  amendment  is  requested, 
that  the  hearing  would  be  held  on  March 
2.J.  1990,  at  the  Penn  Harris  Motor  Inn. 
Camp  Hill.  Pennsylvania. 

Based  on  a  request  of  several 
individuals  for  a  public  hearing  and  for 
a  location  change  for  that  hearing.  Lie 
comment  period  was  extended  to  April 
8, 1990,  and  the  hearing  date  and 
location  were  changed  to  April  3. 1990. 
at  Monroeville,  Pennsylvania  (Federal 
Register  notice,  55  FR  10469.  March  21, 
1990). 

III.  Rationale  for  Extension  of  Public 
Comment  Period 

During  OSM's  preparation  of  final 
rulemaking  for  the  subject  amendment, 
questions  were  raised  about  the  clarity 
of  the  narrative  describing  the  changes 
to  section  89.143(a)(l}-{a)(4).  Since  the 
narrative  is  misleading  as  to  the  extent 


of  the  changes,  it  may  have  prompted 
persons  to  not  submit  comments  based 
on  this  description.  OSM  has  thus 
decided  to  reopen  the  comment  period 
to  allow  persons  that  did  not  submit 
comments  on  this  section  for  the  reasons 
stated  above.  Only  comments  pertaining 
to  changes  proposed  to  section 
89.143(a)(l)-{a)(4)  will  be  accepted. 
OSM  is  publishing  the  amended 
section  (a)(l)-(a)(4)  in  its  entirety,  along 
with  Pennsylvania's  summary 
description  of  these  changes  as  listed  in 
its  final  rulemaking  concerning  this 
amendment,  in  the  "Pennsylvania 
Bulletin,"  Vol.  20,  No.  24.  June  16. 1990, 
page  3385.  (Proposed  deletions  are  in 
brackets,  while  proposed  language  is 
indicated  by  arrows. 

Amendment:  Section  89.143(a){l}-{a)(4) 

Section  80.143.  Performance  standards. 

(a)  Gt^neral  requirements.  [TheJ 
»-All-<  underground  mining  activities 
shall  be  planned  and  conducted  in 
accordance  with  the  ►following:'^ 

►  (1)-^  The  subsidence  control  plan 
required  by  89.14Hd)  (relating  to 
application  requirements)  and  be 
consistent  with  the  post-mining  land  use 
protected  by  89.88  (relating  to  post- 
mining  land  use). 

[(1)  Extraction  techniques  which 
provide  for  planned  subsidence  in  a 
predictable  and  controlled  manner.  J 

►  (2)  The  performance  standards  set 
forth  in  subsections  (b)  through  (fj  of 
this  section.-^ 

[(2)  Support  techniques  which  are 
designed  to  prevent  subsidence  damage 
to  features  identified  in  subsection  (b).] 

►  (3)-^  No  underground  mining 
activity  shall  be  authorized  beneath 
structures  where  the  depth  of 
overburden  is  less  than  100  feet,  with 
the  exception  of  mine  related  openings 
to  the  surface  such  as  entries,  shafts  and 
boreholes  and  site  specific  variances  for 
entry  development  as  approved  by  the 

P  -^rtment. 

►•(4)  The  mine  operator  shall  adopt 
end  describe  to  the  Department  in  his 
permit  application  measures  to 
maximize  mine  stability  provided, 
however,  that  nothing  in  this  subsection 
shall  be  construed  to  prohibit  planned 
subsidence  in  a  predictable  and 
controlled  manner  or  the  standard 
method  of  room  and  pillar  mining.'^ 

Description — Pennsylvania:  Section 
89.143(a)(l)-(a)(4). 

The  amendments  to  {  89.143(a) 
include  a  restructuring  of  the  section  for 
the  sake  of  clarity.  The  existing 
requirements  to  comply  with  the 
subsidence  control  plan,  and  to  be 
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consistent  with  the  postmining  land  uses 
and  the  prohibition  against  mining 
beneath  structures  where  the  cover  is 
less  than  100  feet,  have  been  put  in 
paragraph  form  and  enumerated.  In 
addition,  a  paragraph  (2)  has  been 
added  to  make  it  clear  that  the  operator 
must  comply  with  §  89.143(b)-(n- 
Finally,  paragraph  (4)  has  been  added 
which  paraphrases  the  statutory 
language  relating  to  the  requirement  to 
maximize  mine  stability. 

IV.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  above  by  Pennsylvania  satisfy 
the  applicable  program  approval  criteria 
of  30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.  on  January  11, 1991. 
If  no  one  requests  an  opportunity  to 
comment  at  a  pubhc  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 


request  a  meeting  at  the  Harrisburg 
Field  Office  by  contacting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  "addresses."  A 
written  summary  of  each  meeting  will 
be  made  part  of  the  Administrative 
Record. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  21,  1990. 
Carl  C  Close. 

Assistant  Director.  Eastern  Support  Center. 
|FR  Doc.  91-83  Filrd  l  -3-^1;  8:45  am] 
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DEFARTMC NT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  286b 

[OSO  Administrative  Instruction  No.  81] 

Office  of  the  Joint  Staff,  Privacy 
Program 

agency:  Office  of  the  Secretary-,  DOD. 
action:  Proposed  exemption  rule. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  a  new  general 
exemption  rule  for  a  new  record  system 
subject  to  the  Privacy  Act  of  1974,  as 
amended,  (5  U.S.C.  552A).  The  record 
system  is  identified  as  JS006.CND, 
entitled  "USSOUTHCOM  Counter 
Narcotics  Database". 
DATES:  Comments  regarding  this 
proposed  exemption  rule  must  be 
received  on  or  before  February  4, 1991. 
to  be  considered  by  the  agency. 
ADDRESSES:  Forward  any  comments  to 
Mr.  Dan  Cragg.  Chief,  Records 
Management  and  Privacy  Act  Branch. 
Office  of  the  Secretary  of  Defense,  Room 
5C315,  The  Pentagon,  Washington,  DC 
20301-1155.  Telephone  (703)  695-0970. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  establishment  of  a  new  record 
system  subject  to  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  552a)  has 
been  proposed  by  the  Joint  Staff  for  the 
United  States  Southern  Command.  The 
Office  of  the  Secretary  of  Defense 
provides  Privacy  Act  administrative 
support  to  the  Joint  Staff  and  is  the 
proponent  for  this  action. 

The  Commander  in  Chief,  U.S. 
Southern  Command,  was  directed  by  the 
Secretarj'  of  Defense  on  September  18, 
1989,  to  submit  a  plan  to  combat  the 
production  and  trafficking  of  illegal 


drugs  within  the  USSOUTHCOM  region. 
USSOUTHCOM's  response,  approved 
by  the  Secretary  and  proceeding  to 
implementation,  establishes  an 
advanced  command,  control, 
communications,  and  intelligence 
computer  network  to  support  DoD 
counter  narcotics  law  enforcement 
efforts  and  those  of  the  participating 
U.S.  goverrunent  departments  and 
agencies.  In  accepting  this  law 
enforcement  mission.  USSOUTHCOM 
has  separated  the  counter  narcotics 
system  hardware,  personnel,  and 
budgetary  resources  from  other 
missions. 

It  is  being  proposed  that  certain 
portions  of  this  newly  established 
record  system  be  exempted  from  certain 
subsections  of  the  Pnvacy  Act  under  the 
provision  of  5  U.S.C.  552A(J1(2)  in  order 
to  protect  the  confidentiality  of  civil 
investigatory  and  criminal  law 
enforcement  materials  and  of  properly 
classified  information.  Therefore,  the 
Joint  Staff  proposes  to  claim  an 
exemption  from  certain  particular 
subsections  of  the  Privacy  Act  under  the 
(j)(2)  provision  of  the  Privacy  Act.  The 
exemption  applies  only  to  the  extent 
that  information  in  the  system  is  subject 
to  exemption,  i.e..  any  information  in  the 
system  which  cannot  be  defined  as  (j)(2) 
information  will  not  be  withheld 
pursuant  thereto  simply  because  "the 
system"  has  been  exempted. 

This  proposed  genera!  exemption  rule 
is  to  be  added  to  existing  OSD 
exemption  rules  found  at  32  CFR  2861j.7. 

List  of  Subjects  in  32  CFR  Part  286b 

Privacy. 

Accordingly,  the  Office  of  the  ^ 

Secretary  of  Defense  proposes  to  emend 
32  CFR  part  286b  as  follows: 

PART  286b— PRIVACY  PROGRAM 

1.  The  Authority  citation  for  32  CFR 
part  286b  continues  to  read  as  follows: 

Authoritj':  Privacy  Act  of  1974.  Pub.  L.  93- 
579.  88  Stdt.  1896  (5  U.S.C.  552a). 

2.  Section  286b.7  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(b)(2)  as  follows: 

§  2&6b.7    Procedures  for  sxemptions. 

•  •         *         •         • 

(b)  General  exemptions. 

•  •        •        •        • 

(2)  System  Identification  and  Name — 
IS006.CNT),  USSOUTHCOM  Counter 
Narcotics  Database. 

Exemption — Portions  of  this  system 
that  fall  within  5  US.C.  552a{i){2")  are 
exempt  from  the  following  provisions  of 
5  U.S.C.  552a,  Sections  (c)(3)  and  (4); 
(d)(1)  through  (d)(5);  (e)(1)  tbj-ough  (e)(3); 


ir 
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(eK4KC)  and  (eM4KH);  (e)(5);  (0(1) 
through  (0(3):  {G)(l)  through  lg)(5)  of  the 
Act. 
Authority:  5  U.S.C  M2«(j)(2). 

Reason — From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosure  would  inform  a  subject  that 
he  or  she  is  under  investigation.  This 
information  would  provide  considerable 
advantage  to  the  subject  in  providing 
him  or  her  with  knowledge  concerning 
the  nature  of  the  investigation  and  the 
coordinated  investigative  efforts  and 
techniques  employed  by  the  cooperating 
8i?encie8.  This  would  greatly  impede 
USSOUTHCOM's  criminal  law 
enforcement. 

From  subsections  (c)(4)  and  (d) 
because  notification  would  alert  a 
subject  to  the  fact  that  an  investigation 
of  that  individual  is  taking  place,  and 
might  weaken  the  on-going 
investigation,  reveal  investigatory 
t.^chniques,  and  place  confidential 
informants  in  jeopardy. 

From  subsection  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
exempt  from  the  access  provisions  of 
subsection  (d)  pursuant  to  subsection  (j). 

From  subsection  (0  because  the 
agency's  rulea  are  inapplicable  to  those 
portions  of  the  system  that  are  exempt 
and  would  place  the  burden  on  the 
agency  of  either  confirming  or  denying 
the  existence  of  a  record  pertaining  to  a 
rt'ques'.ing  individ-aal  might  in  ilielf 
provide  an  answer  to  that  individual 
r'?lating  to  an  on-going  criminal 
investigation.  The  conduct  of  a 
siccessful  investigation  leadir.g  to  the 
irdictment  of  a  criminal  offender 
precludes  the  applicability  of 
established  agency  rules  relating  to 
verification  of  record,  disclosure  of  the 
rt- cord  to  that  individual,  and  record 
amend-Tient  procedures  for  this  record 
yystem. 

For  comparability  with  the  exception 
claimed  from  subsection  (Q.  the  civil 
remedies  provisions  of  subsection  (g) 
must  be  suspended  for  this  record 
system.  Because  of  the  nature  of 
criminal  investigations,  standards  of 
accuracy,  relevance,  timeliness  and 
completeness  cannot  apply  to  this 
record  system.  Information  gathered  in 
crin'.inal  investigations  is  often 
fragmentary  and  leads  relating  to  an 
individual  in  the  context  of  one 
investigation  may  instead  pertain  to  a 
second  investigation. 

From  subsection  (e)(1)  because  the 
nature  of  the  criminal  investigative 
function  creates  unique  problems  in 
prescribing  a  specific  parameter  in  a 
particular  case  with  respect  to  what 
information  is  relevant  or  necessary. 


Also,  due  to  USSOUTHCOMs  close 
liaison  and  working  relationships  with 
the  other  Federal,  as  well  as  state,  local, 
and  foreign  country  law  enforcement 
agencies,  information  may  be  received 
which  may  relate  to  a  case  under  the 
investigative  jurisdiction  of  another 
agency.  The  maintenance  of  this 
information  may  be  necessary  to 
provide  leads  for  appropriate  law 
enforcement  purposes  and  to  establish 
patterns  of  activity  which  may  relate  to 
the  jurisdiction  of  other  cooperating 
agencies. 

From  subsection  (e)(2)  because 
collecting  information  to  the  greatest 
extent  possible  directly  from  the  subject 
individual  may  or  may  not  be 
practicable  in  a  criminal  investigation. 
The  individual  may  choose  not  to 
provide  information  and  the  law 
enforcement  process  will  rely  upon 
significant  information  about  the  subject 
from  witnesses  and  informants. 

From  subsection  (e)(3)  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement 
would  tend  to  inhibit  cooperation  by 
many  individuals  involved  in  a  criminal 
investigation.  The  effect  would  be 
s.imewhat  inimical  to  established 
i:;vestigative  methods  and  techniques. 

From  subsection  (e)(5)  because  the 
r-^quirement  that  records  be  maintained 
with  attention  to  accuracy,  relevance, 
timeliness,  and  completeness  would 
unfairly  hamper  the  criminal 
investigative  process.  It  is  the  nature  of 
criminal  law  enforcement  for 
Investigations  to  uncover  the 
commission  of  illegal  acts  at  diverse 
stages.  It  is  frequently  impossible  to 
determi.^e  initially  what  information  is 
accurate,  relevant,  timely,  and  least  of 
ell  complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light. 

From  subsection  (e)(8)  because  the 
notice  requirements  of  this  provision 
could  present  a  serious  impediment  to 
criminal  law  enforcement  by  revealing 
investigative  techniques,  procedures, 
and  existence  of  confidential 
investigations. 
*        *        *        *        • 

Dated  December  21. 190a 
LM.  BynuB, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

FR  Doc  91-91  Filed  1-3-91;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  68 

ICC  Docket  No.  90-313;  FCC  90-417) 

Operator  Service  Provider* 

AQENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  adopted  this 
Further  Notice  of  Proposed  Rule  Making 
(Further  NPRM)  to  initiate  rule  making 
and  monitoring/reporting  proceedings 
and  to  seek  comment  on  rules  and 
reporting  proposals  required  by  the 
Telephone  Operator  Consumer  Services 
Improvement  Act  of  1990.  Pub.  L  No. 
101-435. 104  Stat.  988  (1990)  (to  be 
codified  at  47  U.S.C.  226)  ("Operator 
Services  Act").  Specifically,  the 
Commission  has  proposed  rules  that:  (1) 
Require  the  provision  of  certain 
information  to  consumers  by  operator 
service  providers  (OSPs)  and  call 
aggregators;  (2)  prohibit  the  blocking  of 
800  and  950  access  by  aggregators;  (3) 
prohibit  most  call  splashing  and 
charging  for  unanswered  calls  by  OSPs; 
(4)  prohibit  aggregators  from  charging 
more  for  800  or  950  access  code  calls 
than  for  calls  using  the  presubscribed 
OSP;  (5)  establish  minimum  standards 
for  the  routing  and  handling  of 
emergency  calls  by  OSPs;  (6)  require 
OSPs  to  provide  to  inquiring  consumers 
information  about  changes  in  services 
and  consumer  choices;  (7)  define 
relevant  terms  as  set  out  in  the  Operator 
Services  Act;  (8)  requi.-e  aggregator 
equipment  or  software  manufactured  or 
imported  on  or  after  April  17, 1992.  to  be 
capable  of  processing  lOXXX  access 
code  calls;  and  (9)  require  OSPs  to 
ensure,  by  various  means,  that 
aggregators  comply  with  specified  rules. 
Further,  in  Phase  II  of  this  docket,  the 
Commission  proposes  that  OSPs  be 
required  to  file  certain  information 
regarding  their  rates,  consumer 
complaints,  and  various  costs,  which 
will  be  used  in  the  monitoring/reporting 
proceeding  required  by  the  Operator 
Services  Act.  The  rules  and  ether 
requirements  proposed  in  the  Further 
NPRM  shall  supplant  those  proposed  in 
this  docket's  original  Notice  of  Proposed 
Rule  Making,  55  FR  29639  (July  20, 1990). 
DATES:  Comments  must  be  filed  on 
before  January  22, 1991,  and  replies  must 
be  filed  on  or  before  February  6. 1991. 
Comments  and  replies  on  issuea 
designated  for  CC  Docket  No.  90-313— 
Phase  II  are  also  due  on  these  dates. 
Phase  II  comments  and  replies  must  be 
filed  separately  from  comments  on  other 
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issues  in  this  docket  and  must  include 
the  designation  "CC  Docket  No.  90- 
313— Phase  II"  in  the  caption. 
ADOltcSSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554. 
FOR  FURTHER  fHFORMATION  CONTACT: 
Kurt  A.  Schroeder,  Enforcement 
Division,  Common  Carrier  Bureau,  (202) 
632^887. 

SUPPlfMENTARY  tNFORMATION:  This  is  a 
sun  -nary  of  the  Commissions  Further 
Notice  of  Proposed  Rule  Making 
(Further  NPRM)  in  CC  Docket  No.  90- 
313  (FCC  90-^17),  adopted  December  13. 
1990,  and  released  December  21, 1990, 

The  full  texts  of  Commission 
decisions  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch,  room 
230, 1919  .M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Internationa!  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037. 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  Copies  of  the  submission 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Ser\'ice, 
(202)  857-3800,  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037.  Persons 
wishing  to  com.menf  on  this  information 
collection  should  direct  their  comments 
to  Jonas  Neihardt,  (202)  395-3785,  Office 
of  Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503.  Copies  of 
comments  should  also  be  sent  to  the 
Federal  Communications  Commission, 
Offce  of  Managing  Director. 
Washington,  DC  20554.  For  further 
information,  contact  Judy  Bolry,  Federal 
Communications  Commission,  (202)  632- 
7513. 
OMB  number  None. 
Title:  Policies  and  Rules  Concerning 
Operator  Service  Providers  (CC  Docket 
No.  90-313). 
Action:  New  collections. 
Respondents:  Business  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  response:  6,  9, 15.  21 
months  after  release  of  FTvJPRfvf. 

Estimated  annual  buden:  4  hours 
average  burden  per  response  for  report 
on  rates:  2  hours  average  burden  per 
response  for  report  on  complaints;  4 
hours  average  burden  per  response  for 
report  on  cost  data. 

Needs  and  uses:  The  Further  NPRM 
solicits  public  comment  on  proposals  to 
implement  certain  provisions  of  the 


Telephone  Operator  Consumer  Services 
Improvement  Act  of  1990.  It  is  F>roposed 
that  operator  service  providers  file 
reports  with  the  Commission  on  rates, 
complaints,  and  cost  data.  The 
Commission  will  use  the  information  for 
monitoring  purposes  and  to  report  to 
Congress. 

Summary  of  Further  Notice  of  Proposed 
Rule  Making 

1  On  December  13, 1990,  the 
Commission  adopted  a  Further  Notice  of 
Proposed  Rule  Making  in  CC  Docket  No. 
90-313  (released  December  21, 1990: 
FCC  90-417)  in  order  to  propose  and 
seek  comment  on  rules  and  reporting 
requirements  necessitated  by  the 
Telephone  Operator  Consumer  Services 
Improvement  Act  of  1990.  Pub.  L.  No. 
101-435, 104  Stat.  966  (1990)  (to  be 
codified  at  47  U.S.C.  226)  ("Operator 
Services  Act").  Under  the  Act,  the 
Commission,  must,  inter  alia,  conduct  a 
"general"  rule  making  proceeding  to 
prescribe  regulations  that  will 
implement  statutory  provisions  and 
establish  certain  standards  and  policies, 
and  a  monitoring/reporting  proceeding 
that  will  ultimately  result  m  three 
reports  to  Congress.  The  Commission 
has  therefore  adopted  the  Further  NPRM 
in  order  to:  (1)  "Initiate"  the  genera!  rule 
making  and  monitoring /reporting 
proceedings  required  by  the  Operator 
Services  Act;  (2)  propose  the  required 
rules;  (3)  invite  any  additional  comments 
that  are  necessary  beyond  those 
submitted  in  respionse  to  our  initial 
Notice  of  Proposed  Rule  Making  (NPR.M) 
in  CC  Docket  No.  90-313  55  FR  29639, 
July  20, 1990;  (4)  solicit  the  information 
that  must  be  examined  in  the 
monitoring/reporting  proceeding;  and  (5) 
declare  that,  under  the  Act.  the  access 
and  payphone  compensation  issues 
must  be  considered  in  a  separate 
proceeding. 

2.  First,  the  Commission  notes  that  the 
Further  NPRM  will  formally  initiate  the 
"general"  rule  making  proceeding 
required  by  the  Operator  Services  .^ct. 
In  order  to  ensure  that  the  Act  is 
satisfied  by  this  rule  making  proceeding, 
the  Further  NPRM  proposes  new, 
comprehensive  rules  that  are  modeled 
directly  on  the  text  of  the  .Act.  These 
new  rules  will  supersede  those  proposed 
on  the  initial  NPRM.  The  Commission 
seeks  comment  on  the  new  proposed 
rules  set  out  below  and  asks  that 
interested  parties  pay  special  attention 
in  their  comments  to  provisions  that 
differ  significantly  from  the  rules 
proposed  in  the  initial  fsPRM.  The 
Commission  emphasizes,  however,  that 
parties  need  not  repeat  the  views 
contained  in  their  previously  submitted 
comments.  Full  consideration  will  be 


given  to  all  relevant  comments, 
including  those  filed  during  the  initial 
stages  of  this  proceeding. 

3.  Several  of  the  new  proposed  rules 
depart  somewhat  from  the  treatment 
given  the  same  topics  in  the  mitiai 
NPRM.  For  example,  the  new  rules 
would  require  double  branding  and  the 
posting  of  the  address  of  the  Bureaus 
Enforcement  Division  on  or  near 
aggregator  telephones,  while  the  earher 
proposed  rules  required  only  single 
branding  and  did  not  require  the  latter 
posting.  The  new  rules  also  prohibit 
operator  service  fwoviders  (OSPs)  from 
charging  for  most  unanswered  calls  and 
aggregators  from  plaang  a  higher 
surcharge  on  access  code  calls  than  on 
calls  using  the  presubscribed  OSP, 
topics  on  which  the  Corairussion  did  not 
originally  propose  rules.  Further,  the 
new  rules  would  only  prohibit,  as  the 
Act  aoes.  the  blocking  of  800  ant  950 
access,  while  the  original  proposed  rules 
would  have  prohibited  10XXX  blocking 
as  well.  At  the  same  time,  the  new  rules. 
like  the  Act  require  only  new  aggregator 
equipment  to  have  the  lOXXX  access 
capabihty;  the  Commission  onginaliy 
proposed  that  both  new  and  existing 
equipment  t>e  required  to  have  this 
capability.  The  Commission  has  also 
proposed  a  definition  section,  which 
was  not  contained  in  the  initial  NPRM. 
and  a  somewhat  different  splashmg  rule 
based  on  the  Act. 

4.  As  required  by  the  Act.  the 
Commission  also  proposes  a  rule  that 
establishes  minimum  standards  for  the 
routing  and  handling  of  emergency  calls 
by  OSPs.  While  the  proposed  rule 
requires  that  only  calls  m.ade  via  an 
"emergency'  dialing  sequence  (e.g..  "O," 
"911")  be  covered  by  the  rule,  the 
Commission  seeks  comment  or  whether 
it  is  possible  for  an  OSP  to  receive 
emergency  calls  that  are  initiated  in 
some  other  way.  The  Commission  also 
tentatively  concludes  that  when  an  OSP 
connects  a  call  to  the  "appropriate 
emergency  service  of  the  call's 
originating  location,"  the  call  must  be 
routed  not  only  to  the  proper  type  of 
service  but  also  to  the  service  that 
serves  the  caller's  particular  location. 

5.  In  addition,  the  Commission 
proposes  a  rule  directing  OSPs  to 
disseminate,  to  inquiring  consumers, 
information  about  recent  changes  in 
operator  services  and  in  the  choices 
available  to  consumers  in  that  market. 
This  rule  would  require  an  OSP  to  make 
available,  upon  request,  written 
information  that  describes  not  only  its 
own  services  and  recent  changes  in 
those  services,  but  also  the  services  and 
trends  in  the  industry  as  a  whole.  The 
information  must  also  include 
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descriptions  of  any  recent  changes  in 
the  choices  available  to  consumers  in 
the  operator  services  market  and  the 
methods  by  which  they  may  exercise 
those  choices.  The  Commission  does 
not.  however,  intend  that  OSPs  be 
required  to  publish  lengthy  details  about 
their  competitors'  rates  and  services  but, 
rather,  simply  generic  descriptions  of 
any  recent  innovations  in  services  and 
consumer  choices.  Comment  is  sought 
on  how  detailed  this  information  must 
be  to  satisfy  section  226(d)(4)(B)  of  the 
Operator  Services  Act.  which  is  the 
statutory  basis  of  the  proposed  rule. 

6.  The  Further  NPRM  also  serves  to 
initiate  the  monitoring/reporting 
proceeding  required  by  section  226(h)(3) 
of  the  Act.  In  this  proceeding,  the 
Commission  must:  Monitor  operator 
service  rates:  determine  the  extent  to 
which  offerings  made  by  OSPs  improve 
operator  services  in  various  respects; 
report  on  operator  service  rates, 
incidence  of  complaints,  and  service 
offerings  (both  in  the  aggregate  and  with 
respect  to  particular  OSPs):  consider  the 
effect  of  commissions  and  various  other 
costs  of  doing  business  on  the  rates 
operator  service  providers  charge 
consumers;  and  monitor  compliance 
with  the  Act,  including  the  periodic 
placement  of  telephone  calls  from 
aggregator  locations.  Under  the  Act,  the 
Commission  must  report  on  the  progress 
of  this  proceeding  5, 11.  and  23  months 
after  its  initiation. 

7.  Issues  raised  by  the  monitoring/ 
reporting  proceeding  and  by  the 
reporting  requirements  proposed  below 
are  designated  "Phase  11"  of  CC  Docket 
No.  90-313.  Comments  on  these  issues 
must  be  filed  separately  from  those  on 
a'l  other  issues  in  this  docket  and  must 
be  labeled  "CC  Docket  No.  90-313— 
Phase  II. ' 

8.  In  order  to  monitor  and  report  on 
the  specified  aspects  of  the  operator 
services  industry,  the  Commission 
concludes  that  it  will  need  information 
beyond  that  provided  by  the 
informational  tariffs  that  OSPs  will  file 
under  section  226(h)(1).  Hence,  the 
Commission  proposes  that  OSPs  be 
required  to  file  additional  information 
with  the  Common  Carrier  Bureau.  This 
information  would  have  to  be  filed  not 
later  than  6,  9, 15,  and  21  months  after 
release  of  the  Further  NPRM. 

9.  First,  the  Commission  proposes  that 
OSPs  be  required  to  submit  compilations 
of  their  rates  at  each  of  the  intervals 
noted  above.  It  tentatively  concludes 
that  each  report  should  state  the 
percentage  change  in  each  rate  element 
since  [anuary  1. 1991.  or  smce  the  date 
of  the  last  report,  whichever  is  more 
recent. 


10.  Next,  the  Commission  proposes  to 
require  each  OSP  to  file,  at  the  intervals 
noted  above,  a  statement  of  the  number 
of  complaints  each  OSP  has  received 
each  month  since  )anuary  1. 1991.  or 
since  the  date  of  its  last  report, 
whichever  is  more  recent.  This 
statement  should  include  both 
complaints  received  directly  from 
consumers  and  complaints  filed  with 
this  Commission  or  other  governmental 
bodies  and  should  indicate  the 
incidence  of  complaints,  i.e.,  the  number 
of  complaints  received  divided  by  the 
number  of  calls  attempted  by  consumers 
during  each  month  covered  by  the 
report.  The  Commission  proposes  that 
the  reports  cover  all  complaints.  The 
reports  should,  when  possible,  indicate 
the  actual  numbers  of  interstate  and 
intrastate  complaints  and  the 
percentages  of  total  complaints  that 
those  numbers  represent.  If  and  only  if 
such  a  distinction  cannot  be  made,  the 
rr-ports  should  include  the  total  number 
of  complaints  and  an  estimate  of  the 
percentage  of  complaints  that  relate  to 
interstate  calling.  The  reports  should 
also  classify  and  quantify  the 
complaints  using  the  following 
categories;  (1)  Rate  charged;  (2)  blocking 
of  access  to  carriers  other  than  the 
presubscribed  one;  (3)  call  splashing;  (4) 
call  quality;  (5)  failure  to  comply  with 
other  statutory  requirements  or  FCC 
rules;  and  (6)  other  complaints. 

11.  So  that  the  Commission  may 
consider  the  effect  that  commissions 
and  other  various  costs  have  on  overall 
consumer  rales,  it  proposes  to  require 
OSPs  to  file  certain  cost  data. 
Specifically,  the  Commission  proposes 
to  require  OSPs  to  state  their  total 
capital  investment,  total  expenses,  and 
total  revenue  for  the  period  from 
January  1. 1091  to  the  dale  of  each 
rnport.  Reports  of  expenses  should 
separately  state  the  amounts  of 
commissions  and  surcharges  that  OSPs 
pay  ^well  as  their  costs  for  billing  and 
validation,  total  salaries  and  other 
benefits  to  officers  and  employees,  and 
all  other  expenses. 

12.  The  Commission  also  asks 
commenters  to  address  the  extent  to 
which  service  offerings  made  by 
operator  service  providers  are 
improvements,  in  terms  of  service 
quality,  price,  innovation,  and  other 
factors,  over  those  available  before  the 
entry  of  new  providers  of  operator 
services  into  the  market.  Commenters 
are  also  invited  to  discuss  how  the 
Commission  can  best  monitor 
compliance  with  the  provisions  of 
section  226  of  the  Act,  as  required  by 
section  226(h)(3)(A)(v).  for  purposes  of 


submitting  the  reports  to  Congress 
required  by  section  226(h)(3)(B). 

13.  In  the  initial  NPRM.  the 
Commission  proposed  a  rule  prohibiting 
the  blocking  of  lOXXX  access.  The 
Operator  Services  Act.  however,  clearly 
directs  the  Commission  to  conduct  a 
"|s]eparate"  rule  making  to  make 
determinations  on  two  issues:  access, 
i.e..  whether  lOXXX  access  must  be 
unblocked  and  whether  carriers  must 
establish  800  or  950  access;  and  whether 
to  prescribe  compensation  for  owners  of 
competitive  public  payphones  for  calls 
not  routed  through  their  presubscribed 
OSP.  The  Commission  therefore 
concludes  that  the  access  and  payphone 
compensation  issues  should  not  be 
addressed  in  this  proceeding  and  that 
the  record  established  to  date  on  these 
issues  will  be  made  a  part  of  the  later 
separate  proceeding. 

14.  The  proposal  contained  lierein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  m.odified  requirement  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

15.  Piirsuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  603.  the 
Commission  has  determined  that  the 
proposals  contained  in  the  Further 
NPRM  may  have  some  impact  on  small 
entities  due,  in  part,  to  the  proposed 
information  posting  and  reporting 
requirements.  Public  comment  is 
requested  on  the  further  initial 
regulatory  Hexibility  analysis  set  out  in 
the  full  Further  NPRM. 

16.  This  notice  and  comment  rule 
making  proceeding  is  non-restricted. 

§  1.1206(a)  of  the  Commission's  Rules.  47 
CFR  1.1206(a),  contains  provision 
governing  permissible  ex  parte  contacts. 

Ordering  Clauses 

17.  Accordingly,  it  is  ordered, 
Pursuant  to  section  1,  4(i),  4(j),  201-205, 
218.  226,  and  3039(r)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  1.51, 154(i),  154IJ). 
201-205,  218,  226,  303(r),  that  a  further 
nntue  of  proposed  rule  making  is  issued, 
proposing  the  amendment  of  47  CFR 
Parts  64  and  68  as  set  forth  below. 

18.  It  is  further  ordered,  Pursuant  to 
§§  1.415  and  1.419  of  the  Commission's 
Rules,  47  CFR  1.415, 1419,  that  all 
interested  parties  may  file  comments  on 
the  matters  discussed  in  this  Further 
NPRM  and  on  the  proposed  rules 
contained  below  by  January  22, 1991, 
and  reply  comments  by  February  6, 1991. 
Comments  on  issues  designated  for  CC 
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Docket  No.  90-313— Phase  11  are  also 
due  on  these  dales.  Phase  II  comments 
must  be  filed  separately  from  comnwnfs 
on  other  issues  in  this  docket  and  must 
include  the  designation  "CC  Docket  No. 
90-313— Phase  11"  in  the  caption  of  the 
comments.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file  an 
original  and  four  copies  of  all  comments, 
reply  comments,  and  supporting 
comments.  If  participants  which  each 
Commissioner  to  have  a  ppisonHl  copy 
of  their  comments,  an  original  plus  nine 
copies  must  be  filed.  Comments  and 
reply  comments  should  be  sent  to  the 
Office  of  the  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (room  239)  of  the  Federal 
Communications  Commission.  1919  M 
Street.  NW..  Washington.  DC  20554. 

19.  It  is  further  ordered.  That  the  Chief 
of  the  Common  Carrier  Bureau  is 
delegated  authority  to  require  the 
submission  of  additional  information, 
make  further  inquiries,  and  modify  the 
dates  and  procedures  if  necessary  to 
provide  for  a  fuller  record  and  a  more 
efficient  proceeduig. 

20.  //  is  further  ordered,  That  the 
Secretary  shall  cause  a  copy  of  this 
Further  NPRM.  including  the  Further 
Initial  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  lor 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  6ai(a)  (1981). 
The  Secretary  shall  aI.=;o  cause  a 
summary  of  this  Further  NPRM  to 
appear  in  the  Federal  Register 

List  of  Subjects  in 

47  CFR  Part  64 

Communications  Common  Carriers, 
Telephone. 

47  CFR  Part  68 

Communication  Common  Carriers, 
Communications  equipment.  Telephone. 
Federal  Conimunicfitions  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Proposed  Rules 

It  is  proposed  that  part  64  of  title  47  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows: 

PART  64— (AMEWOEDl 

1.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 


Authonly:  Sec.  4.    »  Stat.  1066.  as 
amended  47  V&.C.  454.  unless  otherwise 
noted.  Interpret  or  apply  sees.  201.  2ia  226,  4« 
Stat.  1070,  as  amended,  1Q77,  47  IJS.C.  201. 
218.  226,  unless  otherwise  noted. 

2.  A  new  §  64.703  is  added  to  read  as 
follows: 

§  94.703    Consutner  Infonnatton. 

(a)  Each  provider  of  operator  services 
shall: 

(1)  Identify  itself,  audibly  and 
distinctly,  to  the  consumer  at  the 
beginning  of  each  telephone  call  and 
before  the  consumer  incurs  any  charge 
for  the  call; 

(21  Permit  the  corrsumer  to  terminate 
the  telephone  call  at  no  charge  before 
the  call  is  connected;  and 

(3)  Disclose  immediately  to  the 
consumer,  upon  request  and  at  no 
charge  to  the  consumer. 

(i)  .\  quotation  of  its  rates  or  charges 
for  the  call; 

(li)  The  methods  by  which  such  rates 
or  charges  will  be  collected;  and 

(iii)  The  methods  by  which  camp>iaints 
concerning  such  rates,  charges,  or 
collection  practices  will  be  resolved. 

(b)  F.ach  aggregator  shall  post  on  or 
near  the  telephone  instrument,  in  plain 
view  of  consumers: 

(1)  The  name,  address,  and  toll-free 
telephone  number  of  the  provider  of 
operator  services; 

(2)  A  written  disclosure  that  the  rates 
for  all  operator-assisted  calls  are 
available  on  request,  and  that 
consumers  have  a  right  to  obtain  access 
to  the  interstate  common  carrier  of  their 
choice  and  may  contact  their  preferred 
interstate  common  carriers  for 
information  on  accessing  that  carrier's 
service  using  thai  telephone;  and 

(3)  The  name  and  address  of  the 
Enforcement  Division  of  the  Common 
Carrier  Bureau  of  the  Commission  (FCC, 
Enforcement  Division,  CCB,  Room  6202. 
Washington.  DC  20554).  to  which  the 
consumer  may  direct  complaints 
regarding  operator  services. 

(c)  Additionci!  requirements  for  first  3 
years.  In  addition  to  meeting  the 
requirements  of  pariigraph  (a)  of  this 
section,  each  presubscribed  provider  of 
operator  services  shall,  during  the  3-year 
period  beginning  on  the  effective  date  of 
this  section,  identify  itself  audibly  and 
distinctly  to  the  consumer,  not  only  as 
required  in  paragraph  (a)(1)  of  this 
section,  but  also  for  a  second  time 
before  connecting  the  call  and  before 
the  consumer  incurs  any  charge. 

(d)  Effect  of  state  lat^-  or  regulation.   - 
The  requirements  of  paragraph  (b)  of 
this  section  shall  net  apply  to  an 
aggregator  in  any  case  in  which  State 
law  or  State  regulation  requires  the 
aggregator  to  take  actions  thai  are 


substantially  the  same  as  those  required 
in  paragraph  (b)  of  this  sectior. 

(e)  Each  provider  of  operator  services 
shall  ensure,  by  contract  or  tariff,  that 
each  aggregator  for  which  sach  provider 
is  the  presubscribed  provider  of 
operator  services  is  in  comphance  with 
the  requirements  of  paragraph  (b)  of  this 
section. 

3.  A  new  §  64.704  is  added  to  read  as 
follows: 

§  64.704    Can  MocMng  proteibMed. 

(a)  Each  aggregator  shall  ensure  that 
each  of  its  telephones  presubscribed  to 
a  provider  of  operator  scr\ices  allows 
the  consumer  to  use  "800"  and  "950" 
access  code  numbers  to  obtain  access  to 
the  provider  of  operator  spr\ices  desired 
by  the  consumer. 

(b)  Each  provider  of  operator  services 
shall: 

(1)  Ensure,  by  contract  or  tariff,  that 
each  aggregiitor  for  which  such  provider 
is  the  presubscribed  provider  of 
operator  services  is  in  comphance  with 
the  requirements  of  paragraph  (a)  of  this 
section;  and 

(2)  Withhold  payment  (on  a  locahon- 
by-location  basis)  of  any  compensation, 
including  commission,  to  aggregators  if 
such  provider  reasonably  believes  that 
the  aggregator  is  blocking  access  to 
interstate  common  carriers  in  v/clafion 
of  paragraph  (a)  of  this  section. 

4.  A  r>ew  §  64.705  is  added  to  read  as 
follows: 

§  64.705     Restrictions  Of>  charges  retated 
to  the  provision  d  operator  semices. 

(a)  A  provider  of  operator  services 
shall: 

(1)  Not  bill  for  unanswered  telephone 
calls  in  areas  where  equal  access  is 
available; 

(2)  Not  knowingly  bill  for  unanswered 
telephone  calls  where  equal  access  is 
not  available; 

(3)  Not  engage  in  call  splashing, 
unless  the  consumer  requests  to  be 
transferred  to  another  provider  of 
operator  services,  the  consumer  is 
informed  prior  to  incurring  any  charges 
that  the  rates  for  the  call  may  not  reflect 
the  rates  from  the  actual  originating 
location  of  the  call,  and  the  consumer 
then  consents  to  be  transferred; 

(4)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  not  bill  for  a  call 
that  does  nol  reflect  the  location  of  the 
origination  of  the  call;  and 

(5)  Ensure,  by  contract  or  tariff,  that 
each  aggregator  for  which  such  provider 
is  the  presubscr-bed  provider  of 
operator  services  is  in  compliance  with 
the  requirements  of  paragraph  (b)  of  this 
section. 
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(b)  An  aggregator  shall  ensure  that  no 
charge  by  the  aggregator  to  the 
consumer  for  using  an  "800"  or  "950" 
access  code  number,  or  any  other  access 
code  number,  is  greater  than  the  amount 
the  aggregator  charges  for  calls  placed 
using  the  presubscribed  provider  of 
operator  services. 

5.  A  new  {  64.706  is  added  to  read  as 
follows: 

S  64.706    Minimum  standards  for  the 
routing  and  handling  of  amcrgency 
tataphona  calls. 

Upon  receipt  of  any  emergency 
telephone  call  initiated  through  use  of  a 
dialing  sequence  associated  with  such 
calls  (e.g..  "0."  "911")  in  the  call's 
originating  location,  a  provider  of 
operator  services  shall  immediately 
connect  the  call  to  the  appropriate 
emergency  service  of  the  call's 
originating  location. 

6.  A  new  §  64.707  is  added  to  read  as 
follows: 

S  64.707    PubUc  diaaamination  of 
information  by  providers  of  operator 
services. 

Providers  of  operator  services  shall 
regularly  publish  and  make  available  at 
no  cost  to  inquiring  consumers  written 
materials  that  describe  any  recent 
changes  in  operator  services  and  in  the 
choices  available  to  consumers  in  that 
market. 

7.  A  new  §  64.708  is  added  to  read  as 
follows: 

§  64.708    Definitions. 

As  used  in  §5  64.  703  through  64.707 
and  68.318.  47  CFR  64.707,  68.318: 

(a)  The  term  access  code  means  a 
sequence  of  numbers  that,  when  dialed, 
connect  the  caller  to  the  provider  of 
operator  services  associated  with  that 
sequence; 

(b)  The  term  aggregator  means  any 
person  that,  in  the  ordinary  course  of  its 
operations,  makes  telephones  available 
to  the  public  or  to  transient  users  of  its 
premises,  for  interstate  telephone  calls 
using  a  provider  of  operator  services; 

(c)  The  tern  call  splashing  means  the 
transfer  of  a  telephone  call  from  one 
provider  of  operator  services  to  another 
such  provider  in  such  a  manner  that  the 
subsequent  provider  is  unable  or 
unwilling  to  determine  the  location  of 
the  origination  of  the  call  and,  because 
of  such  inability  or  unwillingness,  is 
prevented  from  billing  the  call  on  the 
basis  of  such  location; 

(d)  The  term  consumer  means  a 
person  initiating  any  mterstate 
telephone  call  using  operator  services; 

lej  The  term  equal  access  has  the 
meaning  given  that  term  in  appendix  B 
of  the  Modification  of  Final  Judgment 


entered  by  the  United  States  District 
Court  on  August  24, 1982.  in  United 
States  V.  Western  Electric,  Civil  Action 
No.  82-0192  (D.D.C.  1982),  as  amended 
by  the  Court  in  its  orders  issued  prior  to 
the  effective  date  of  this  section; 

(f)  The  term  equal  access  code  means 
an  access  code  that  allows  the  public  to 
obtain  an  equal  access  connection  to  the 
carrier  associated  with  that  code; 

(g)  The  term  operator  services  means 
any  interstate  telecommunications 
service  initiated  from  an  aggregator 
location  that  includes,  as  a  component, 
any  automatic  or  live  assistance  to  a 
consumer  to  arrange  for  billing  or 
completion,  or  both,  of  an  interstate 
telephone  call  through  a  method  other 
than: 

(1)  Automatic  completion  with  billing 
to  the  telephone  from  which  the  call 
originated;  or 

(2)  Completion  through  an  access  code 
used  by  the  consumer,  with  billing  to  an 
account  previously  established  with  the 
carrier  by  the  consumer 

(h)  The  term  presubscribed  provider 
of  operator  services  means  the 
interstate  provider  of  operator  services 
to  which  the  consumer  is  connected 
when  the  consumer  places  a  call  using  a 
provider  of  operator  services  without 
dialing  an  access  code; 

(i)  The  term  provider  of  operator 
services  means  any  common  carrier  that 
provides  operator  services  or  any  other 
person  determined  by  the  Commission 
to  be  providing  operator  services. 

It  is  proposed  that  part  68  of  title  47  of 
the  Code  of  Federal  Regulations  be 
amended  as  follows; 

PART  68-t  AMENDED] 

1.  The  authority  citation  for  part  68  is 
revised  to  read  as  follows: 

Authority:  Sees.  4.  201,  202,  203.  204,  205, 
208.  215,  218.  226,  313.  314.  403.  404.  410.  602, 
48  Stat.,  as  amended,  1066,  1070. 1071. 1072. 
1073.  1076,  1077, 1087, 1094, 1098.  1102.  47 
U.S.C.  1.54,  201.  202.  203.  204.  205.  208.  215, 
218,  226,  313,  314,  403,  404.  410,  602,  unless 
otherwise  noted. 

2.  Section  68.318  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  68.318    Additional  limitations. 
•         *         *         *         • 

(d)  Requirement  that  registered 
equipment  allow  access  to  common 
carriers.  Any  equipment  or  software 
manufactured  or  imported  on  or  after 
April  17. 1992,  and  installed  by  any 
aggregator  shall  be  technologically 
capable  of  proviaing  consumers  with 
access  to  interstate  providers  of 
operator  services  through  the  use  of 
equal  access  codes.  The  terms  used  in 


this  paragraph  shall  have  the  meanings 
defined  in  |  64.708.  47  CFR  64.708. 
(FR  Doc.  91-65  Filed  1-3-91:  8:45  am] 
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47  CFR  Part  76 

[MM  Docket  No.  90-4,  FCC  90-412] 

Cable  Service;  Effective  Competition 
Standard  for  Cable  Basic  Service 
Rates 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  The  Commission  adopts  a 
Further  Notice  of  Proposed  Rule  Making 
(Further  Notice)  which  finds  that  the 
existing  three  signal  standard  for 
determining  whether  a  cable  system  is 
subject  to  effective  competition  is  no 
longer  valid,  and  solicits  further 
comment  regarding  the  relevant  revised 
effective  competition  standard  and/or 
standards  for  rate  regulation.  The  action 
is  taken  as  a  followup  to  the  Notice  of 
Proposed  Rule  Making  (Notice)  (See  55 
FR  4208,  February  7, 1990)  which  stated 
the  Commission's  belief  that  changed 
circumstances  in  the  video  marketplace 
warranted  reexamination  of  the  "three 
signal  standard."  The  comments  issued 
in  response  to  that  decision  indicate  that 
an  effective  competition  standard  based 
on  three  over-the-air  broadcast  signals 
is  no  longer  valid.  Thus,  this  Further 
Notice  proposes  alternative  tests  for 
effective  competition,  and  seeks 
comment  on  specific  aspects  of  the 
proposals  for  changing  the  effective 
competition  standard  and  standards  for 
rate  regulation. 

DATES:  Comments  are  due  by  January 
31. 1991,  and  reply  comments  are  due  by 
February  15, 1991. 

ADDRESSES:  Federal  Communication 
Commission.  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marcia  Glauberman,  Mass  Media 
Bureau,  Policy  and  Rules  Division.  (202) 
632-6302. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  No.  90-4.  adopted  December  13. 
1990,  and  released  December  31, 1990. 
The  complete  text  of  this  Further  Notice 
of  Proposed  Rule  Making  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
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Services.  (202)  857-3800.  2100  M  Street, 
NW..  suite  140.  Washington.  DC  20037. 

Synopsis  of  Further  Notice  of  Proposed 
Rule  Making 

1.  The  Commission,  in  this  Further 
Notice,  finds  that  the  existing  three 
signal  standard  for  determining  whether 
a  cable  system  is  subject  to  effective 
competition  no  longer  reflects  effective 
competition  to  the  full  range  of  cable 
service.  The  Commission  believes  that 
the  standard  should  be  modified  to  take 
into  account  the  possible  sources  of 
cable's  market  power.  After  a  review  of 
the  record  in  this  proceeding,  the 
Commission  proposes  a  multiple-option 
effective  competition  standard  that 
includes  alternative  structural  tests  and 
a  behavioral  test  not  previously 
addressed  in  this  proceeding.  The 
Commission  seeks  comment  on  the 
proposed  effective  competition  standard 
which  balances  its  desire  to  minimize 
unnecessary  regulatory  constraints  upon 
cable  operators  against  the  concern  that 
local  cable  systems  can  exert  undue 
market  power  to  the  detriment  of 
consumers.  The  Further  Notice  also 
addresses  proposed  standards  for  the 
regulation  of  basic  service  rates  by 
franchising  authorities  in  the  absence  of 
effective  competition.  The  Commission 
invites  comment  on  the  proposals  set 
forth'in  the  Further  Notice,  and 
encourages  parties  to  suggest 
alternatives  that  will  enable  franchising 
authorities  to  regulate  basic  cable 
service  rates  where  effective 
competition  does  not  exist. 

2.  Section  623  of  the  Cable 
Communications  Policy  Act  of  1984 
(Cable  Act)  permits,  but  does  require, 
local  franchising  authorities  to  regulate 
basic  service  rates  only  in  this  situation 
where  the  cable  system  is  not  subject  to 
"effective  competition."  (See  47  U.S.C. 
543.)  The  Cable  Act  directed  the 
Commission  to  define  the  circumstances 
in  which  a  cable  system  is  not  subject  to 
effective  competition  and  to  establish 
standards  for  the  regulation  of  basic 
cable  rates  by  local  franchising 
authorities  in  such  cases.  (See  47  U.S.C. 
543(b)(2)(A)  and  (b)(2)(B).  Under 
existing  Commission  rules,  a  cable 
system  is  deemed  subject  to  effective 
competition  if  at  least  three 
unduplicated  broadcast  television 
signals  are  available  over  the  entire 
cable  community.  The  Commission  also 
has  established  procedural  requirements 
for  those  franchising  authorities  that 
choose  to  regulate  basic  cable  rates, 
although  the  specific  rate-setting 
methodology  used  to  set  the  basic 
service  rate  is  left  to  the  local 
franchising  authorities. 


3.  Section  623  of  the  Cable  Act  also 
requires  that  the  Commission 
periodically  review  its  regulatiorvs, 
taking  into  account  developments  in 
technology.  The  Notice  initiating  this 
proceeding  was  adopted  to  undertake 
such  a  review  in  light  of  changed 
circumstances  in  the  video  marketplace 
since  the  three  signal  standard  was 
adopted.  Specifically,  the  Notice 
requested  comment  on  whether  the 
three  signal  standard  remains  valid,  or 
whether  some  alternative  standard 
would  provide  a  more  accurate 
determination  of  effective  competition. 

4.  There  is  a  consensus  among 
commenters  responding  to  the  Notice 
that  the  three  signal  standard  is  no 
longer  a  viable  measure  of  effective 
competition  because  it  does  not  reflect 
today's  video  marketplace.  This  record 
supports  the  Commission's  initial 
determination  regarding  the  need  to 
redefine  effective  competition  because 
the  three  over-the-air  signal  standard  no 
longer  provides  a  correct  measure  of 
effective  competition  to  the  full  range  of 
cable  service.  Based  upon  data  from  the 
rate  survey  conducted  by  the  FCC  in 
conjunction  with  the  General 
Accounting  Office,  the  Commission 
finds  that  the  most  widely  subscribed-to 
tier  of  service  has  expanded  to  include 
significant  amounts  of  programming 
beyond  the  retransmission  of  local 
broadcast  signals.  Moreover,  audience 
statistics  indicate  that  nonbroadcast 
cable  programming  has  attracted  an 
increasing  share  of  the  audience  in  cable 

•  homes.  Furthermore,  while  a 
Commission  analysis  of  the  services 
provided  by  cable  television  systems 
indicates  that  the  availability  of 
comparable  off-air  broadcast  television 
service  is  a  good  substitute  for  cable's 
"antenna  service"  function,  it  also  finds 
that  a  small  number  of  broadcast  signals 
alone  generally  cannot  deliver  service 
comparable  to  the  unique  cluster  of 
programming  services  delivered  directly 
to  the  home. 

5.  In  the  Further  Notice,  the 
Commission  finds  that  there  are  a 
number  of  ways  to  measure  effective 
competition  and  that  no  one  factor, 
taken  in  isolation,  can  necessarily 
measure  the  existence  or  lack  of 
effective  competition.  Cable's  market 
power  is  derived  from  a  variety  of 
sources  whose  influence  varies  because 
of  different  local  circumstances.  Thus, 
the  Commission  believes  that  a  revisec 
standard  must  set  forth  a  number  of 
alternative  conditions,  any  one  of  whch 
can  be  presumed  to  indicate  the 
presence  of  effective  competition. 
Accordingly,  the  Commission  proposes 
that  effective  competition  would  be 


presumed  to  exist  if  any  of  the  following 
conditions  are  met:  (1)  Six  unduplicated 
over-the-air  broadcast  television  signals 
are  available  in  the  cable  community 
and  cable  penetration  is  below  50 
percent:  (2)  an  independently  owned, 
competing  multichannel  video  delivery 
system  is  available  to  50  percent  of  the 
homes  passed  by  the  incumbent  cable 
system  and  subscribed  to  by  at  least  10 
percent  of  the  homes  passed:  or.  (3)  a 
behavioral  test  would  find  a  cable 
system  subject  to  effective  competition 
if  it  (a)  Offers  a  basic  tier  of  service  at  a 
rate,  and  perhaps  a  quantity, 
comparable  to  that  offered  in  other 
communities  where  effective 
competition  is  found  to  exist  or  where 
rates  otherwise  appear  to  have  been 
held  to  a  reasonable  competitive  level, 
and  (b)  meets  specified  customer  ser\'ice 
standards. 

6.  The  first  alternative  criterion  would 
require  that  at  least  six  unduplicated 
over-the-air  broadcast  signals  be 
available  in  the  cable  community  in 
combination  with  a  cable  penetration  of 
less  than  50  percent.  The  Commission 
believes  that  the  presence  of  six  over- 
the-air  signals  will  be  adequate  to 
ensure  that  competitive  choices  are 
present,  in  sufficient  quantity  and 
diversity,  in  the  franchise  area. 
However,  the  Commission  is  also  aware 
that  consumers  with  individual 
antennas  may  not  always  enjoy  good 
reception  from  signals  "technically" 
available  in  their  communities.  Thus,  the 
Commission  believes  that  signal 
availability  should  be  considered  in 
conjunction  with  a  less  than  50  percent 
cable  penetration  criterion  which  will 
provide  evidence  that  there  are  likely  to 
be  adequate  alternatives  to  the  antenna 
function  and  programming  services 
provided  by  the  cable  operator. 

7.  The  second  alternative  condition 
under  which  the  Commission  would  find 
that  effective  competition  exists  is  if  a 
competing,  independently  owned, 
multichannel  video  delivery  service 
operates  in  the  cable  community.  Such 
services  could  include  a  second 
competitive  cable  system,  wireless  cable 
system,  satellite  matter  antenna 
systems,  home  satellite  dish  serivce  or 
direct  broadcast  satellite  systems.  The 
Further  Notice  proposes  that  at  least  50 
percent  of  the  homes  passed  by  the 
incumbent  cable  system  be  capable  of 
receiving  the  alternative  8er\'ices.  Such 

a  criterion  should  be  sufficient  to 
indicate  that  an  alternative  really  exists 
in  the  cable  community  and  will  result 
in  pro-consumer  competitive  responses 
by  incumbent  cable  operators.  The 
Commission  also  believes  that  tne 
alternative  video  providers  should  meet 
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a  penetration  criterion  of  10  percent  or 
more  to  demonstrate  that  the  alternative 
video  providers  offer  service  that 
consumers  view  as  a  substitute  for  the 
incumbent  cable  televisicn  system. 

8.  The  Commission  recognizes  that  its 
structural  tests  for  effective  competition 
may  not  capture  or  reflect  all 
competitive  forces  that,  taken  together, 
have  a  price  disciplining  effect  on  cable 
sr^-ices.  While  the  Commission  setks  to 
restrain  the  pricing  of  basic  cable 
serviice  where  effective  competition  is 
nat  apparent,  it  also  is  intent  on 
minimizing  unnecessary  regulatory 
burdens  on  cable  systems.  Therefore, 
the  Commission  believes  that  consumer 
interests  in  receiving  cable  service  at 

V,  reasonable  rates  uin  be  protected 
without  direct  rate  regulatrion  by  using 
a  behavioral  test  in  addition  to  the 
structural  tests  identined  above.  This 
behavioral  standard  would  test  whether 
the  cable  operator  provides  a  basic 
service  tier  at  a  competitive  price  level, 
as  well  as  a  rrinimum  level  of  customer 
service. 

9.  Under  the  first  part  of  this 
behavioral  tesL  a  cable  system  would  be 
deemed  to  be  subject  to  effective 
competilion,  whatever  the  source,  if  it 
offered  a  basic  tier  of  service 
crrresponding  in  rales,  and  perhaps  in 
q:antity.  to  those  in  communities  where 
efreclive  competition  is  readily 
apparent.  In  order  to  implement  this 
prrposal,  the  Commission  must  specify 
the  relevant  pricing,  and  perhaps 
Ctjmplemcnt  of  signals.  The  Commission 
believes  that  the  most  appropriate 
benchmarks  for  this  competitive  tier 
should  be  determined  by  analyzing 
basic  cable  service  in  communities 
subject  to  effective  competition  under 
our  new  structural  tests.  As  this 
information  will  not  be  available  until 
some  time  after  the  nrw  structural 
standard  becomes  effective,  however, 
the  Commission  proposes  alternative 
transitional  behavioral  standards. 

10.  One  possible  method  for 
determining  transitional  benchmarks 
would  be  to  specify  a  minimum  number 
of  channels  and  a  maximum  aggregate 
price  for  the  basic  tier  to  ensure  that 
cable  subscribers  receive  a  reasonable 
amount  of  programming  at  a  competitive 
price.  One  approach  would  be  to  base 
this  standard  on  each  cable  system's 
pre-deregu'.ation  price  adjusted  upward 
to  reflect  inflation  rather  than  to 
establish  national  benchmarks  for  this 
competitive  package.  Alternatively,  the 
Commission  might  establish  national 
benchmarks  for  this  competitive 
package  based  on  the  number  of  basic 
service  channels  and  the  price  of  basic 
service  offered  by  the  meui<in  or 


average  cable  system  in  the  FCC/GAO 
rate  study. 

11.  As  an  additional  alternative,  the 
Commission  could  set  a  maximum  per 
channel  price  for  the  basic  cable  service 
without  specifying  any  minimum 
number  of  channels  that  cable  operators 
must  include  in  their  basic  service.  As  in 
the  proposal  above,  the  average  price 
per  channel  could  be  based  on  the  data 
for  the  median  or  average  system  in  the 
FCC/GAO  rate  survey. 

12.  In  addition,  the  Further  Notice 
suggests  a  possible  modification  to  the 
last  proposal  that  would  specify  more 
than  simply  a  maximum  per-channel 
price.  For  example,  in  order  to  ensure 
that  basic  cable  service  in  available  to 
consumers  at  a  reasonable  price,  the 
Commission  could  specify  a  maximum 
aggregate  price  that  would  prevent 
operators  from  offering  a  basic  tier  with 
so  many  channels  that,  while  reasonable 
on  a  price-per-channel  basis,  it  would 
cost  more  than  subscribers  could  be 
reasonably  expected  to  pay  for  such 
service.  The  Commission  could  also 
consider  a  basic  tier  service  floor  to 
ensure  that  a  system  meeting  the 
behavioral  standard  carries  at  leas*  a 
minimum  number  of  basic  service 
channels. 

13.  Under  the  second  part  of  this 
behavioral  test,  the  cable  system  would 
be  required  to  certify  to  the  local 
franchising  authority,  on  an  annual 
basis,  that  it  has  fully  complied  with 
specific  customer  service  standards.  The 
Commission  proposes  using  the  National 
Cable  Television  Association's 
(NCTA's)  volunta.-y  customer  service 
standards  which  are  set  forth  in 
Appendix  D  of  the  full  text  of  this 
Further  Notice,  as  the  basis  for  this 
requirement.  These  standards  establish 
a  minimum  level  of  customer  service  in 
three  main  areas:  office  and  telephone 
availability;  installations,  outages  and 
service  calls;  and  communications,  billb 
and  refunds. 

14.  The  Cable  Act  also  requires  the 
Commission  to  establish  standards  for 
the  regulation  of  basic  cable  service 
rates  by  local  franchising  authorities 
whenever  the  cable  system  does  not 
face  effective  competition.  The  current 
rules  impose  procedural  requirements 
upon  franchising  authorities  exercising 
their  right  to  regulate  basic  rates. 
Franchising  authorities  must  give:  (1| 
Formal  notice  to  the  public;  (2) 
opportunities  for  interested  parlies  to 
make  their  views  known;  and  (3)  a 
formal  statement  to  the  public  including 
a  summary  explanation,  when  a 
decision  on  a  rate  matter  is  made.  The 
Further  Notice  seeks  comment  on 


whether  additional  procedural 
requirements  are  warranted. 

15.  With  respect  to  substantive  for  use 
by  local  franchising  authorities  in  their 
regulation  of  basic  cable  service  rates, 
the  Cable  Act  gives  the  Commission 
considerable  Oexibility  in  setting  such 
standards.  The  Commission  believes  it 
appropriate  and  consistent  with 
prevailing  precedent  in  this  area  that,  in 
setting  or  approving  rates,  franchising 
authorities  take  into  account  costs  S'jch 
as  direct  capital  costs,  programming, 
labor,  and  ancillary  costs  attributable  to 
obtaining  and  transmitting  signals 
carried  on  the  basic  tier,  increases  in 
such  costs,  and  the  cost  of  any 
franchise-imposed  requirements  not 
directly  related  to  the  provision  of  cable 
service,  as  well  as  a  reasonable  profit. 
At  the  same  time,  because  each  cable 
system  operates  under  its  own  franchise 
agreement  and  is  subject  to  different 
costs  depending,  in  part,  on  the 
provisions  of  that  franchise  agreement 
the  Commission  proposes  to  rely 
generally  on  municipalities  to  determine 
or  approve  specific  rates  is  appropriate. 
Therefore,  the  Commission  seeks 
comment  on  it.s  proposal  that  the 
standard  franchising  authorities  use  in 
regulating  basic  cable  rates  m  the 
absence  of  effective  competition  allow  a 
fair  return  taking  into  account,  at  a 
minimum,  the  specific  factors  identified 
above.  The  Commission  also  requests 
comment  on  whether  disputes  arising 
with  respect  to  whether  the  franchising 
authority  has  appropriately  applied  the 
standard  should  or  can  be  resolved  in 
the  courts. 

Paperwork  Reduction  Act  Statement 

16.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  and 
found  to  impose  a  new  or  modified 
requirement  or  burden  upon  the  public. 
Implementation  of  any  new  or  modified 
requirement  or  burden  will  be  subject  to 
approval  by  the  Office  of  Managcmcni 
and  Budget  as  prescribed  by  the  Act 

Initial  Re:?ulatory  Flexibility  Act 
.Analysis 

17.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  the  Commission 
finds: 

I.  Reason  for  action.  The  Cable 
Com.munications  Polii:y  Act  of  1984 
requires  the  Commission  to  periodically 
review  its  rules  regarding  the  regulation 
of  basic  cable  service  rates.  An  analysis 
of  changes  in  the  video  marketplace 
since  these  rules  were  adopted  in  1985 
led  us  to  adopt  the  Notice  of  Proposed 
Rule  Making  (Notice)  in  this  proceedinjj 
in  order  to  reexamine  the  "effective 
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competition"  standard  and  standards  for 
rate  regulation  and  to  consider  revisions 
to  them.  The  Notice  raised  a  wide 
variety  of  alternatives  for  the  regulation 
of  basic  service  rates.  Based  on  the 
coirunents  received  in  response  to  the 
Notice,  we  now  seek  comment  on  more 
specific  proposals. 

II.  Objectives.  To  consider  alternative 
definitions  for  "effective  competition" 
and  modifications  to  the  standards  for 
rate  regualtion  to  ensure  that  local 
franchising  authorities  are  permitted  to 
regulate  basic  cable  rates  in  situations 
where  a  cable  system  has  sigiuficant 
market  power.  We  also  desire  to  adopt 
rules  that  will  be  easily  interpreted  and 
readily  applicable  and.  whenever 
possible,  minimize  any  unnecessary 
regulatory  burden  on  affected  parties. 

III.  Legal  basis.  Action  as  proposed 
for  this  rule  making  is  contained  in 
sections  4(i),  303  and  543(b)(3)  of  the 
Communications  Act  of  1934,  as 
amended. 

IV.  Description,  potential  impact  and 
number  of  small  entities  affected.  The 
proposed  effective  competition  standard 
is  likely  to  subject  additional  cable 
television  systems  to  rate  regulation  of 
their  basic  cable  service  by  their 
franchising  authorities.  However,  as 
these  cable  systems  may  or  may  not  be 
rate  regulated,  at  the  discretion  of  the 
franchising  authority,  we  are  unable  to 
estimate  the  number  of  cable  systems 
that  would  be  affected  by  any  of  the 
proposals  discussed  in  the  Further 
Notice  of  Proposed  Rule  Making. 

V.  Reporting,  recordkeeping  and  other 
compliance  requirements:  The  proposals 
under  consideration  in  this  Further 
Notice  of  Proposed  Rule  Making  include 
the  possibility  of  new  reporting  and 
recordkeeping  requirements  for  cable 
systems. 

VI.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  rule: 

None. 

VII.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives:  In 
response  I J  the  initial  regulatory 
flexibihty  analysis  included  in  ^e 
Notice,  Southwest  Missouri  Cable  TV, 
the  only  commenter  to  directly  address 
the  Initial  Regulatory  Flexibility  Act 
analysis,  and  a  number  of  other  small 
cable  operators  requested  that  any  new 
standards  exempt  small  cable  systems 
[e.g.,  less  than  1,000  subscribers)  from 
rate  regulation  even  when  effective 
competition  does  not  exist.  Before 
adopting  any  new  rules,  we  will 
evaluate  the  impact  on  small  systems 


and  give  due  consideration  to  this 
proposal. 

18.  As  required  by  section  «03  of  the 
Regulatory  Flexibility  Act,  the  FCC  has 
prepared  an  initial  regulatory  flexibility 
analysis  (IRFA)  of  the  expected  impact 
of  these  proposed  policies  and  rules  on 
small  entities.  Written  public  comments 
are  requested  on  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rest  of  the  Further 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  regulatory  flexibility 
analysis.  The  Secretary  shall  cause  a 
copy  of  this  Further  Notice,  including  the 
initial  regulatory  flexibility  analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act.  Pubhc  Law  No.  96-354, 
94  Stat  1184,  5  U.S.C.  601  et  seq.  (1981). 

Ex  Parte  Consideration 

19.  This  is  a  non-restricted  proceeding. 
See  S  1.1231  of  the  Commission's  Rules, 
47  CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

Comment  Information 

20.  Pursuant  to  applicable  procedures 
set  forth  in  5  5  1-415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415, 1.419, 
interested  parties  may  file  comments  on 
or  before  January  31. 1991,  and  reply 
comments  on  or  before  February  15, 
1991.  No  extension  of  these  conunent 
deadlines  is  contemplated.  All  relevant 
and  timely  comments  will  be  considered 
by  the  Commission  before  final  action  is 
taken  in  this  proceeding. 

Proposed  Rules 

PART  76-{ AMENDED] 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  to  read  as  follows: 

1.  Section  76.33  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  76.33    Standards  for  rats  regulation. 

(a)  Effective .  a  franchising 

authority  may  regulate  the  rates  of  a 
cable  system  subject  to  the  following 
conditions  (cable  systems  that  were 
subject  to  rate  regulation  prior  to  this 
date  will  remain  subject  to  that 
regulation  pending  demonstration  that 
they  may  not  be  regulated  pursuant  to 
this  section): 

(1)  Only  basic  cable  service  as 


defined  in  S  76.5{ii)  may  be  regulated; 
(2)  Only  cable  systems  that  are  not 
subject  to  effective  competition  may  be 
rate  regulated.  A  cable  system  will  be 
determined  to  be  subject  to  effective 
competition  whenever  any  one  of  the 
following  conditions  are  met; 

(i)  100  percent  of  the  cable  community 
receives  service  from  at  least  six 
unduplicated  broadcast  television 
signals  and  cable  penetration  in  the 
cable  community  is  less  than  50  percent 
It  is  not  necessary  that  the  same  six 
signals  provide  service  to  the  entire 
community.  Signals  shall  be  counted  on 
the  basis  of  their  predicted  Grade  B 
contour  (as  defined  in  §  73.683  of  the 
rules)  or  whether  they  are  significantly 
viewed  within  the  cable  community,  as 
defined  in  {  76.54  (b)  and  (c)  of  the  rules. 
A  signal  that  is  significantly  viewed 
shall  be  considered  to  be  available  to 
100  percent  of  the  cable  community.  A 
translator  station  authorized  to  serve 
the  cable  community  is  to  be  counted  in 
the  same  manner  as  a  full-service 
station,  except  that  its  coverage  area 
shall  be  based  on  its  protected  contour 
as  specified  in  {  74.707  of  the  rules, 
provided  that  the  translator  is  not  used 
to  retransmit  a  station  already  providing 
a  Grade  B  contour  or  significantly 
viewed  signal  within  the  cable 
community.  Cable  penetration  must  be 
determined  as  the  number  of  households 
that  subscribe  to  cable  service  divided 
by  the  number  of  homes  passed  by  the 
cable  system,  expressed  as  a 
percentage.  Homes  passed  is  defined  as 
the  number  of  homes  to  which  cable 
service  is  available  without  a  line 
extension. 

Note;  For  purposes  of  this  sectioa 
'"unduplicated  broadcast  television  signal"  is 
defined  as  one  which  does  not  duplic^e 
more  than  50  percent  of  another  signal's 
prime  time  schedule  pursuant  to  the 
definition  of  "prime  time"  provided  in 
{  76.5(n). 

(ii)  An  independently  owned, 
multichannel  video  delivery  service  is 
available  to  50  percent  of  the  homes 
passed  by  the  cable  system,  and  at  least 
10  percent  of  those  homes  actually 
subscribe  to  the  service.  Video  delivery 
services  that  may  be  counted  include, 
but  are  not  necessarily  limited  to,  a 
competing  cable  system,  "wireless 
cable",  satellite  master  anterma 
television  (SMATV),  home  satellite 
dishes  (HSD),  and  direct  broadcast 
satellites  (DBS).  It  is  not  necessary  that 
the  same  multichannel  video  delivery 
service  be  available  throughout  the  area. 
Availability  of  a  competing  cable 
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8-.  stem  will  be  determined  by  companng 
the  number  of  homes  passed  by  such 
system  with  the  number  of  homes 
passed  by  the  incumbent  cable  system. 
This  competing  cable  system 
penetration  will  be  determined  as 
speciried  in  S  76.33(a)(2)(i).  Availability 
and  penetration  information  for  the 
other  multichannel  video  delivery 
services  may  be  obtained  from  publicly 
available  sources,  from  the  operator 
directly,  or  from  specifically  undertaken 
audits.  DBS  will  be  considered  to  be 
available  to  the  entire  United  States 
when  any  one  such  service  becomes 
operational. 

Nola:  For  purposes  of  this  section. 
"independen;!y  owned"  is  defined  as . 

(lii)  The  cable  system  meets  the 
Commission's  behavioral  test  for 
effective  competition. 

(3)  The  Commission  may  grant 
waivers  of  the  effective  competition 
s'andard  where  the  fil:ng  party  submits 
one  or  more  of  the  following  showings, 
as  appropriate: 

(i)  The  availability  of  broadcast 
s;gnal(s)  with  engineering  studies  in 
accordance  with  5  73.686  of  the 
Commission's  rules  or  by  other 
showings  that  such  Grade  B  level 
signals  are  (or  are  not)  in  fact  available 
within  the  community,  la  performing  the 
engineering  studies  noted  above,  cluster 
measurements,  as  provided  in 
j  73.6a6(b)(2Mviii).  may  be  taken  in 
place  of  mobile  runs  as  provided  in 
§  73.686lb)(2)(v).  Responsibility  for  the 
cost  of  engineering  studies  undertaken 
to  refute  the  predicted  availability  of 
Grade  B  service  will  fall  on  the  party 
that  loses  in  the  waiver  proceeding.  Any 
party  intending  to  obtam  ifiis  study  must 
first  inform  the  other  party  and  provide 
it  an  opportunity  to  negotiate  a 
rpsolution.  Parties  not  taking  this  first 
step  will  be  assigned  full  responsibility 
fer  the  study  costs. 

(ii)  The  penetration  of  a  cable  system, 
incumbent  or  competing,  based  on  a 
survey  of  cable  households  passed  and 
cable  subscribers,  if  the  filing  party  is  a 
franchising  authority,  or  more  recent 
data  if  the  filing  party  is  a  cable  system; 
(iii)  The  availability  or  penetration  of 
alternative  video  delivery  technologies 
with  additional  informalioru 

(4)  A  cable  system,  once  determined 
to  be  subject  to  effective  competition 
after  the  effective  dale  of  this  section, 
shall  not  be  subject  to  regulation  for  six 
months  after  any  change  in  market 
conditions  which  would  cause  it  to  be 
determined  not  to  be  subject  to  effective 
competition.  When  a  cable  system  not 
subject  to  effective  competition  becomes 
subject  to  effective  competition  due  to 
any  change  in  market  conditions,  the 


right  of  the  local  franchising  authority  to 
regulate  the  basic  cable  sprvice  rates  of 
such  cable  system  shall  terminate 
immediately.  In  instances  where 
disputes  arise  between  a  cable  system 
and  a  franchising  authority  regarding 
the  changed  circumstances,  the  status 
quo  shall  be  maintained  until  the  matter 
is  resolved  either  by  the  parties  or  the 
Commission. 

(5)  Franchising  authorities  setting 
regulated  basic  cable  service  rates 
pursuant  to  this  section  shall  allow  a 
fair  return  taking  into  account 
appropriate  costs,  including,  but  not 
necessarily  limited  to.  direct  capital 
costs,  programming,  labor,  and  ancillary 
costs  attributable  to  obtaining  and 
transmitting  signals  carried  on  the  basic 
tier,  increases  in  such  costs,  and  the  cost 
of  any  franchise-imposed  requirements 
not  directly  related  to  the  provision  of 
cable  service,  as  well  as  a  reasonable 
profit. 
•        •        •        *        • 

2.  Section  76.54  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  76.54    Significantly  viewed  signals; 
method  to  be  followed  for  special 
showings. 

***** 

(c)  Notice  of  a  survey  to  be  made 
pursuant  to  paragraph  (b)  of  this  section 
shall  be  served  on  all  licensees  or 
perm.ittees  of  television  broadcast 
stations  within  whose  predicted  Grade  B 
contour  the  cable  community  or 
communities  are  located,  in  whole  or  in 
part,  and  on  all  other  system  community 
units,  franchisees,  and  franchise 
applicants  in  the  cable  community  or 
communities  at  least  (30)  days  prior  to 
the  initial  survey  period.  Furthermore,  if 
a  survey  is  undertaken  pursuant  to  the 
provisions  of  |  76.33(a)(2](i)  of  the  rules, 
notice  shall  also  be  served  on  the 
franchising  authority.  Such  notice  shall 
include  the  name  of  the  survey 
organization  and  a  description  of  the 
procedures  to  be  used.  Objections  to 
survey  organizations  or  procedures  shall 
be  serx'ed  on  the  party  sponsoring  the 
survey  within  twenty  (20)  days  after 
receipt  of  such  notice. 


List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Foderal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 
[re  Doc.  91-157  Filed  1-3-01;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1145 

( Ex  Parte  No.  394  (Sub-Na  3)] 
RIN  3120-AB47 

Cost  Ratios  for  Recyciat>(es; 
ConrtpUanc*  Procedures 

agency:  Interstate  Commerce    .-•' 

Commission.  ' 

action:  Notice  of  proposed  rulemaking. 


summary:  The  Commission  proposes  to 
modify  its  regulations  on  railroad  freight 
rates  on  recyclable  commodities  to 
provide  that:  (1)  Statutory  cap  revenue/ 
variable  cost  ratios  will  be  determined 
for  regions  and  individual  carriers  in 
addition  to  a  national  cap  ratio;  (2)  each 
annual  proceeding  will  be  initiated  by  a 
decision  of  the  Commission  containing 
the  procedural  schedule  for  the 
proceeding,  rather  than  being  governed 
by  a  schedule  of  specific  dates 
contained  in  the  regulations;  and  (.3)  cap 
ratios  will  be  announced  at  the 
beginning  of  each  annual  proceeding 
conducted  under  the  regulations,  rather 
than  in  the  final  decision  in  the 
proceeding.  These  modifications  are 
necessary  to  adapt  the  regulations  for 
use  with  the  Commission's  recently 
adopted  Uniform  Railroad  Costing 
System  (URCS)  and  to  permit  more 
efficient  scheduling  of  the  annual 
proceedings.  The  effect  of  the 
modifications  will  be  that  cap  ratios  for 
the  various  regions  and  individual 
carriers  will  reflect  the  differing  cost 
variabilities  of  these  regions  or  carriers 
under  URCS.  that  the  annual 
proceedings  will  begin  each  year  as 
soon  as  the  necessary  cost  data  become 
available,  and  that  the  cap  ratios  will  be 
made  known  earlier  in  the  annual 
proceedings. 

The  Commission  also  announces  its 
intention  to  conduct  the  first  annual 
proceeding  under  the  regulations  in  E.\ 
Parte  No.  394  (Sub-No.  8).  Cost  Ratios 
for  RecyclQbles—1991  Determination. 
This  action  is  necessary  to  relieve 
interested  parties  and  the  Conunission 
of  the  expense  and  burden  of  conducting 
a  proceeding  for  1990  that  appears  to  be 
unnreded.  the  effect  of  this  action  will 
be  that  any  rate  challenges  relating  to 
1990  would  be  handled  by  complaint,  as 
in  previous  years,  and  that  the 
determinations  made  in  the  first  a.nnual 
proceeding  under  the  regulations  will 
govern  during  1991. 

DATES:  Comments  on  the  proposed  rule 
changes  and  on  the  designation  of  Ex 
Parte  No.  394  (Sub-No.  8)  as  the  first 
annual  proceeding  under  the  regulations 
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must  be  filed  on  or  before  February  4, 
1991.  Replies  to  the-eeiTiments.  if  any, 
must  be  filed  on  or  before  February  25. 
li)91. 

ADDRESSES:  An  original  and  10  copies  of 
comments  should  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch. 
ATTN:  Ex  Parte  No.  394  (Sub-No.  3), 
Interstate  Commerce  Commission, 
Washington  DC  20423.  A  copy  of 
comments  and  replies  must  also  be  sent 
to  each  party  of  record  on  the  service 
list  in  this  proceeding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Deltmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-17211. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  part  1145  were  adopted  by 
a  notice  of  final  rule  published  October 
17, 1989  {M  FR  42509).  Institution  of  the 
first  annual  proceeding  under  those 
regulations  was  announced  February  23, 
1990  (55  FR  6489)  and  postponed 
pending  further  order  of  the  Commission 
April  30, 1990  (55  FR  18034).  The 
procedural  schedule  set  forth  in  part 
1145,  as  it  applies  to  a  proceeding  to  be 
conducted  beginning  September  15, 
1990,  was  postponed  pending  further 
order  of  the  Commission  September  7, 
1990  (55  FR  36915). 

Additional  information  concerning  the 
proposed  modifications  of  the 
regulations  and  the  designation  of  Ex 
Parte  No.  394  (Sub-No.  8)  as  the  first 
annual  proceeding  under  the  regulations 
is  contained  in  the  Commission's 
decision.  To  obtain  a  copy  of  the  full 
decision,  write  to,  call,  or  pick  up  in 
person  from:  Office  of  the  Secretary, 
Room  2215,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
Telephone:  (202)  275-7428.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  275-1721.) 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

List  of  Subjects  in  49  CFR  Part  1145 

Railroads,  Reporting  and 
recordkeeping  requirements. 

Decided:  December  21. 1990. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Phillips.  Commissioners  Simmons. 
Emmett.  and  McDonald. 
Sidney  L  Strickland,  Jr., 

For  the  reasons  set  forth  in  the 
preamble  and  explained  fully  in  the 
decision,  title  49,  chapter  X.  part  1143  of 
(tie  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  1145— RAILROAD  RATES  ON 
RECYCLABLE  COMMODITIES 

1.  The  authority  citation  for  part  1145 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321, 10731,  and 
10707a;  5  U.S.C.  553. 

2.  Sections  1145.1  and  1145.2  are 
proposed  to  be  revised  to  read  as 

follows: 

§1145.1    Definitions. 

(a)  For  the  purpose  of  this  part. 
recyclable  commodities  means 
recyclable  material  as  defined  at  49 
U.S.C.  10731(a)(1),  other  than  recyclable 
or  recycled  iron  or  steel.  Commodities 
are  to  be  specified  at  the  five  digit 
Standard  transportation  Commodity 
Code  (STCC)  level,  unless  exceptions 
ere  requested  and  justified  as  provided 
in  §  1145.4(8). 

(b)  Costs  determined  pursuant  to  49 
U.S.C.  10705a(m)  means  unadjusted 
cjsts  calculated  pursuant  to  the 
procedures  developed  in  Ex  Parte  No. 
339.  "Procedures  for  Requesting  Rail 
Variable  Cost  and  Revenue 
Determinations  for  Joint  Rates  Subject 
to  Surcharge  and  Cancellation."  as 
amended,  with  two  exceptions.  For  the 
purpose  of  this  part,  parties  are  to  use 
actual  shipment  weight  as  shown  in  the 
way  bill  file  (rather  than  tariff  minimum 
weight),  and  route  miles  as  calculated  in 
the  Princeton  Railroad  Network  model 
and  entered  in  the  waybill  file  (rather 
than  short  line  miles  hicreased  for 
circuity). 

(c)  Statutory  cap  levels  means  the 
railroad  revenue-to-variable-cost  ratio 
level  referred  to  the  49  U.S.C.  10731(e), 
determined: 

(1)  As  a  national  ratio; 

(2)  As  regional  ratios  for  the  Eastern 
and  Western  regions;  and 

(3)  As  individual  carrier  ratios  for 
each  Class  I  railroad. 

These  cap  ratios  are  intended  to  be 
compared  to  actual  revenue/variable 
cost  ratios  produced  by  railroad  rates, 
computed  as  national,  regional,  and  in 
som.e  cases  individual  carrier,  averages. 
See  §  1145.4{b)  and  (f)- 

(d)  Pertinent  statutory  cap  level 
means  the  cap  ra'io  level  that  is 
computed  on  the  same  territorial  or 
carrier  basis  as  the  actual  ratio  to  which 
it  is  compared.  For  example,  the  cap 
level  perlment  to  an  actual  ratio 
produced  by  rates  of  all  carriers  in  the 
F..j3tern  region  is  the  cap  level  for  the 
Eastern  region.  The  cap  level  pertinent 
to  an  actual  ratio  produced  by  the  rates 
of  a  single  Class  1  carrier  is  the  cap  level 
for  that  carrier. 

(e)  Abcve-cap  rale  means  an 
individual  rate  that  produces  a  revenue/ 


variable  cost  ratio  above  the  pertinent 
statutory  cap  level. 

(f)  Above-cap  rate  group  means  a  rate 
group  specified  in  §  1145.4(b)  that 
produces  an  average  revenue/variable 
cost  ratio  above  the  pertinent  statutory 
cap  level.  The  term  may  relate  either  to 
a  railroad  industry  rate  group  or  to  an 
individual  carrier  rate  group  for  which  a 
determination  is  made  under  S  1145.5(a). 

(g)  Rote  (or  rate  group)  determined  to 
be  above  the  cap  level  means  a  rate  (or 
rate  group)  that  had  or  would  have  an 
above-cap  status  as  the  effective  date  of 
an  increase  in  the  rate,  under  the  latest 
effective  determination  made  by  the 
Commission  concerning  the  status  of  the 
rate  on  that  date,  whether  made  in  an 
annual  proceeding  under  §  1145.5  or  in 
another  proceeding. 

(h)  Below-cap  rate  (or  rate  group) 
means  a  rate  (or  rate  group)  that 
produces  a  revenue/vanabie  cost  ratio 
equal  to  or  below  the  pertinent  statutory 
cap  level. 

§1145.2    Purpose. 

These  rules  establish  procedures  by 
which  the  Interstate  Commerce 
Commission  will  ensure  continued 
compliance  by  the  Nation's  railroads 
with  the  statutory  cap  on  freight  rates 
for  recyclable  commodities  established 
in  49  use.  10731(e).  The  Commission 
will: 

(a)  Determine  annually  the  statutory 
cap  levels  to  apply  for  the  ensuing 
calendar  year, 

(b)  Determine  annually  the  regional 
and  national  average  revenue/variable 
cost  ratios  produced  by  rates  on 
recyclable  commodities  and  identify  the 
recyclable  commodities  having 
territorial  average  ratios  above  the 
statutory  cap  levels: 

(c)  Detennme  annually,  in  response  to 
shipper  requests,  the  revenue/vanabie 
cost  ratios  produced  by  rates  on 
individual  movements  of  recyclable 
comm.odities  and  identify  the 
movements  having  ratios  above  the 
statutory  cap  levels;  and 

(d)  Regulate  rate  increases  on 
recyclable  commodities,  including 
increases  under  49  U.S.C.  10707a(a)Hd), 
to  prohibit  increases  in  rates  with  ratios 
above  the  statutory  cap  levels  and  to 
prevent  increases  in  other  rates  from 
raising  the  ratios  on  those  rates  above 
the  cap  levels. 

§§  1145  4,  1145.5,  1145.6.  1145.7  and  1145J 
(Redesignated  from  §§  1145J,  1145.4, 
1145.5,  1145.6  and  11 45.7  J. 

3.  Sections  1145.3. 1145.4. 1145.5. 

1145.6  and  1145.7  are  proposed  to  be 
redesignated  as  |§  1145.4. 1145.5, 1145.d. 

1145.7  and  1145.8.  A  new  §  1145J  is 
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added  and  newly  redesignated 

§5  1145.4,  1145.5,  1145.6(ci  and  1145.7 

are  revised  to  read  as  follows: 

§  1145.3    Annual  procMdings: 
announcsnwnt  of  cap  ratios  and  initiation 
of  procacdings. 

(a)  Announcement  of  cap  ratios.  Flach 
calendar  year,  as  soon  as  the 
Commission  has  received  and  processed 
the  railroads'  cost  and  revenue  data 
from  the  previous  year  and  announced 
the  Uniform  Railroad  Costing  System 
(URCS)  unit  costs  for  the  previous  year, 
the  Commission  will  state  the  statutory 
cap  levels  required  by  49  U.S.C. 
10731(e).  to  apply  for  the  ensuing 
calendar  year.  These  cap  levels  will  be 
stated: 

(1)  As  a  national  ratio; 

(2)  As  regional  ratios  for  the  Eastern 
and  Western  regions;  and 

(3)  As  individual  carrier  ratios  for 
each  Class  I  railroad. 

(b)  Initiation  of  proceedings.  In  the 
same  decision  in  which  the  Commission 
states  the  statutory  cap  levels,  it  will 
announce  the  institution  of  a  proceeding 
under  these  rules  and  provide  a 
schedule  for  the  filing  of  evidence  and 
the  issuance  of  a  final  decision 
consistent  with  the  time  intervals  stated 
in  §S  1145,4  and  1145.5.  For  the  purpose 
of  the  stated  time  intervals,  the  date  of 
service  of  the  decision  announcing  the 
institution  of  the  proceeding  is  Day  0 
(zero). 

§  1 145.4    Annuai  proceedings:  sutxnission 
of  avtdenca. 

(a)  Initial  railroad  submission.  By  Day 
30  (the  30th  day  after  the  service  date  of 
the  Commission's  decision  described  in 
§  1145.3(b)),  railroads  shall  file,  jointly 
or  separately,  certified  average  revenue/ 
variable  cost  ratios  as  described  in 
paragraph  (b)  of  this  section  for  all 
single-line,  joint,  and  combination  rates 
applicable  to  each  recyclable 
commodity.  Such  ratios  wili  be 
computed  on  the  basis  of  the  railroads 
revenues  for  each  commodity  and  the 
railroads'  costs  for  that  particul.ir 
transportation  determined  pursuant  to 
49  U.S.C.  10705a(m).  The  Commission's 
most  recently  published  one  percent 
waybill  study  will  be  an  acceptable 
source  for  computing  the  average 
revenue/variable  cost  ratios  determined 
under  this  paragraph  subject  to 
correction  for  overstatement  of  revenues 
due  to  49  use.  10713  contracts  at  the 
option  of  participating  railroads.  The 
recyclable  commodity  ratios  shall  be  for 
the  applicable  five  digit  STCC  code 
groups.  Parties  may  petition  for 
reconsideration  of  the  STCC  level 
described  in  §  1145.1(a)  by  identifying. 


with  adequate  justification,  specific 
exceptions  that  may  be  appropriate. 

(b)  Regional  and  national  average 
revenue/variable  cost  ratios  required. 
The  computations  described  in 
paragraph  (a)  of  this  section  will  be 
made  so  that  for  each  commodity  there 
will  be  computed  a  separate  average 
revenue/variable  cost  ratio  for  two 
regional  rate  groups  and  one  national 
rate  group  as  follows: 

(1)  Intra-East; 

(2)  Intra-West:  and 

(3)  Nationally. 

The  Commission  decision  under  §  11 15  5 
for  each  commodity  will  be  based  upon 
the  revenue/variable  cost  ratios 
computed  for  the  two  regional  rate 
groups  wherever  the  car  samples  used  in 
computing  the  regional  ratios  comprise 
ten  or  more  cars.  Wherever  the  car 
sample  used  in  computing  a  regional 
ratio  comprises  nine  or  fewer  cars,  the 
national  revenue/variable  cost  ratio  for 
that  commodity  will  be  used  for  that 
regional  rate  group  instead  of  the 
regional  ratio, 

(c)  Initial  railroad  submission 
available  to  shippers.  By  Day  30,  the 
railroads  shall  make  available  to 
shippers,  at  a  convenient  time  and  a 
place  provided  by  the  railroads,  the 
certified  average  revenue/variable  cost 
ratios  described  in  paragraph  (b)  of  this 
section,  including  the  underlying 
workpapers.  The  certified  average 
revenue/ variable  cost  ratios  submitted 
by  the  railroads  and.the  underlying 
workpapers  shall  also  be  made 
available  to  shippers  during  business 
hours  in  the  Interstate  Commerce 
Commission  Building,  Public  Dockets 
Room.  The  underlying  workpapers  shall 
be  presented  to  shippers  at  a  level  of 
aggregation  sufficient  to  assure  that 
specific  shipper  contract  or  shipment 
information  is  not  disclosed. 

(d)  Shippers  to  present  to  appropriate 
railroads  disagreement  with  certified 
average  revenue/variable  cost  ratios.  If 
a  shipper  disagrees  with  the  certified 
average  revenue/variable  cost  ratios 
submitted  by  the  railroads  pursuant  to 
paragraph  (a)  of  this  section,  it  shall 
present  its  disagreement  to  the  railroads 
in  writing  within  7  days  of  the  railroads' 
filing,  or  by  Day  37,  whichever  is 
earliest. 

(e)  Railroads  and  shippers  to 
negotiate  changes  in  submitted  certified 
average  revenue/variable  cost  ratios 
and  submit  revised  ratios.  Upon  receipt 
of  a  shipper's  written  disagreemeni  with 
any  certified  average  revenue/variable 
cost  ratio  submitted  by  the  railroads 
pursuant  to  paragraph  (a)  of  this  section. 
the  railroads  shall  negotiate  in  good 
faith  with  the  shipper  to  resolve  the 


disagreement.  The  railroads  and 
shippers  shall  submit  to  the  Commission 
by  Day  60  any  agreed  adjustments  to  the 
railroads'  initial  submissions  pursuant 
to  paragraph  (a)  of  this  section.  To  the 
extent  that  disagreement  remains,  the 
railroads  and  shippers  shall,  by  Day  60, 
submit  evidence  and  argument 
supporting  their  respective  positions. 

(f)  Alternate  railroad  filing  in  lieu  of 
filing  under  paragraph  (a).  Any 
individual  railroad  or  railroad  system 
may  satisfy  the  requirements  of 
paragraph  (a)  of  this  section  with        I 
respect  to  some  or  all  recyclable 
commodities  by  submitting  by  Day  30 
the  revenue/variable  cost  ratios 
produced  by  single-line  or  combination 
rates  for  movements  of  the  commodities 
over  its  lines  only.  A  submission  under 
this  paragraph  shall  be  made  available 
to  shippers  pursuant  to  paragraph  (c)  of 
this  section  and  the  provisions  of 
paragraphs  (d)  and  (e)  of  this  section 
shall  also  apply. 

(g)  Individual  rates.  A  shipper  may 
establish  in  any  annual  proceeding  that 
the  rate  it  actually  pays  for  an 
individual  movement  of  a  recyclable 
commodity  exceeds  the  pertinent 
statutory  cap  level.  Submission  of       ' 
evidence  on  individual  rate  issues  will 
be  governed  by  the  following  schedule: 

(1)  By  Day  30,  shippers  shall  file  their 
statements,  if  any,  on  individual  rates 
with  the  Commission  and  serve  them  on 
the  railroads.  These  shall  be  sworn 
statements  supported  by  cost  evidence, 
which  may  be  either  adjusted  or 
unadjusted,  and  evidence  of  actual 
revenues  paid  to  railroads  for  shipments 
made. 

(2)  The  railroads  may  respond  to  the 
shippers'  individual  rate  statements  on 
or  before  Day  60  by  filing  sworn 
statements  supported  by  cost  evidence, 
which  may  be  either  adjusted  or 
unadjusted,  and  evidence  of  revenues 
actually  collected  for  shipments 
transported. 

§  1 145.5    Annual  proceedings:  final 
Commission  decision. 

(a)  Date  and  content  of  decision.  In  a 
decision  to  be  issued  by  Day  90  (the  90th 
day  after  service  of  the  Commission's 
decision  described  in  §  1145.3(b)),  the 
Com.mission  will  state  the  regional  and 
national  average  revenue/variable  cos', 
ratio  levels  produced  by  the  rates  for 
each  recyclable  commodity  and 
determine  which,  if  any,  regional  and 
national  rate  groups  produce  ratios 
exceeding  the  previously  announced 
statutory  cap  levels.  These  rate  group 
determinations  will  be  made  not  only  in 
relation  to  rates  for  the  railroad  industry 
overall  but  also  in  relation  to  the  rate 
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of  any  railroad  that  has  made  an 
acceptable  alternative  submission  under 
§  1145.4(f).  In  addition,  based  on  the 
evidence  submitted  regarding  individual 
rates,  'he  Commission  will  state  the 
revenue/variable  cost  ratios  produced 
by  those  rates  and  determine  which,  if 
any,  of  those  rates  produce  ratios 
exceeding  the  pertinent  statutory  cap 
levels. 

(b)  Contingencies.  (1)  If  for  any  reason 
the  Commission  experiences  delay  in 
issuing  the  final  decision,  the  prior 
year's  final  decision  shall  remain  in 
effect  until  the  issuance  of  a  new 
decision.  At  such  time  as  the  new 
decision  is  issued,  its  determinations 
and  their  consequences  (described  in 
§  1145.6J  shall  apply  retroactively,  if 
necessary,  so  as  to  cover  all  recyclable 
commodity  movements  transported 
during  the  calendar  year  they  govern 
(the  second  year  after  the  year  of  the 
data  on  which  the  determinations  are 
based). 


(2)  If  the  Commission  is  unable  to 
make  a  requested  individual  rale 
determination  by  the  date  of  the  annual 
decision  described  in  paragraph  (a)  of 
this  section,  it  will  provide  in  the 
decision  either 

(i)  That  the  determination  will  be 
made  in  a  subsequent  decision  in  the 
same  annual  proceeding;  or 

(li)  That  the  issue  will  be  transferred 
to  a  separate  proceeding  for  disposition. 

(r)  Limited  scope.  No  rate  reductions 
or  damages  will  be  ordered  and  no  rate 
increases  wili  be  approved  in  the  annual 
proceedings  conducted  under  this  part 
which  are  solely  for  determination  of  the 
statutory  cap  levels,  revenue/variable 
cost  ratio  levels,  and  above-cap  rates 
aTid  rate  groups. 

§  1 1 45.6    Regulation  of  rate  Increasea. 
♦         «         •         •         • 

(c)  Standard  of  maximum 
reasonableness.  The  reasonable 
maximum  rate  level  on  a  recyclable 
commodity  produces  a  revenue/variable 


cost  ratio  equal  to  the  peitinent 
statutory  cap  level  determined  in  annual 
proceedings  under  this  part.  A  rale 
increase  violates  this  standard  to  the 
extent  that  it  raises  a  below-cap  rale 
above  Oie  cap  level,  or  if  it  applies  to  a 
rate  that  is  already  above  the  cap  level. 


§1145.7    Prospective  effect 

The  rules  established  in  this  part  are 
prospective  only.  Claims  relating  to 
periods  prior  to  adoption  of  these  rules 
are  not  affected  by  the  rules. 
Nevertheless,  determinations  of 
statutory  cap  levels  on  national,  regional 
and  individual  carrier  bases,  as 
described  in  \  1145.1(c)  apply  for 
calendar  year  19C9.  the  firsl  year  for 
which  cap  ratios  were  determined  under 
I'RCS.  and  for  later  year,  and  will  ser\e 
as  the  statutory  cap  levels  for  rate 
complaints  relating  to  those  years. 
[FR  Doc.  91-42  Filed  1-3-91:  845  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

December  28.  1990. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  info  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposir?  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  oft  n  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  .^n 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OIRM,  room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202)  447- 
21ia 

Revision 

Food  and  Nutrition  Service.  7  CFR 
part  226  for  the  Child  and  Adult  Food 
Program,  FNS-82,  341.  342,  343,  344,  345. 
345-1,  430,  431,  and  433,  Recordkeeping; 
On  occasion;  Monthly;  Annually, 
Individuals  or  households:  State  or  local 
governments:  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions:  Small  businesses 
or  organizations:  749.290  responses: 
1,641,337  hours,  Winnie  McQueen.  (703) 
756-3607. 


Extension 

Forest  Service.  36  CFR  part  223, 
Disposal  of  National  Forest  Timber, 
Timber  export  and  substitution 
restrictions,  Recordkeeping:  one  time 
only.  Businesses  or  other  for-profit; 
Federal  agencies  or  employees;  Small 
businesses  or  organizations;  400 
responses:  965  hours,  Ron  Lewis,  (202) 
475-3755. 

New  Collection 

Food  and  Nutrition  Service,  7  CFR 
part  226  for  the  Child  and  Adult  Food 
Program — Addendum  I,  Recordkeeping: 
On  occasion;  Monthly;  Annually, 
Individuals  or  households;  State  or  local 
governments:  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small  businesses 
or  organizations:  3  hours,  Winnie 
McQueen,  (703)  756-3607. 

Reinstatement 

Animal  and  Plant  Health  Inspection 
Service.  9  CFR  part  76 — Hog  Cholera 
and  Other  Communicable  Diseases. 
Recordkeeping.  Small  businesses  or 
organizations:  103,200  hours.  Dr.  Davis, 
(301)436-^711. 

Donald  E.  Huldier. 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  91-86  Filed  1-3-91;  8:45  am] 

BIUJNG  COOC  3410-01-M 


Agricutural  Stabilization  and 
Conservation  Service 

Feed  Grain  Donations  for  ttie 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation  In  South 
Dakota 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11336, 1  have 
determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Cheyenne 
River  Sioux  Tribe  of  the  Cheyenne  River 
Reservation  in  South  Dakota  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought,  thereby,  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 


by  members  of  the  Cheyenne  River 
Sioux  Tribe  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  December  15, 1990,  and  shall  be 
made  available  through  April  30. 1991. 
or  such  other  date  as  may  be  stated  in  a 
notice  issued  by  the  USDA. 

Signed  at  Washington.  DC  on  December  27, 
1990. 

|ohn  A.  Stevenson, 
Acting  Administrator  Agricultural 
Stabilization  and  Conservation  Ser\'ice. 

(FR  Doc.  91-87  Filed  1-3-91:  8:45  am) 
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Proposed  Determinations  With  Regard 
to  the  1991  Rice  Program 

aqency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Proposed  determination. 

SUMMARY:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  respect  to  the  1991 
crop  of  rice:  (a)  The  loan  and  purchase 
level:  (b)  loan  rate  adjustments;  (c) 
whether  the  Secretary  should  require 
producers  to  purchase  marketing 
certificates  as  a  condition  of  permitting 
loan  repayment  at  a  reduced  level;  (d) 
the  level  of  the  established  (target) 
price:  (e)  whether  an  acreage  reduction 
program  (ARP)  should  be  implemented 
and.  if  so,  the  percentage  reduction:  and 
(f)  whether  an  inventory  reduction 
program  should  be  implemented.  These 
determinations  are  to  be  made  in 
accordance  with  the  Agricultural  Act  of 
1949.  as  amended  (hereinafter  referred 
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to  as  the  "1949  Act")  and  the 

Commodity  Credit  Croporation  Charter 

Act  as  amended. 

DATES:  Comments  must  be  received  on 

or  before  January  22, 1991,  in  order  to  be 

assured  consideration. 

ADDRESSES:  Bruce  R.  Weber,  Director, 

Commodity  Analysis  Division,  USDA- 

ASCS,  room  3741-S.  P.O.  Box  2415, 

Washington,  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Agricultural  Economist. 

Commodity  Analysis  Division,  USDA- 

ASCS,  P.O.  Box  2415,  room  3740-S 

Washington,  DC  20013  or  call  (202)  447- 

7923. 

The  Preliminary  Regulatory  Impact 
Analysis  describing  considered  options 
and  the  impacts  of  implementing  each 
option  is  available.  This  analysis 
includes  estimates  of  supply/use,  prices, 
changes  in  Federal  outlays,  producer 
receipts  and  income,  and  changes  in 
economic  impacts  for  several  levels  of 
required  reduction  under  the  1991-crop 
ARP. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  the  U.S. 
Department  of  Agriculture  (USDA) 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No,  1512-1  and 
has  been  designated  as  "major".  It  has 
been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  title  and  number  of  the  Federal 
assistance  programs  to  which  this  notice 
applies  are:  Title-Rice  Production 
Stabilization:  Number  10.065  and  Title- 
Commodity  Loans  and  Purchases: 
Number  10.051,  as  found  in  the  catalog 
of  Federal  Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  the  law  to  publish  a  notice 
of  proposed  rule  making  with  respect  to 
the  subject  of  this  notice. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  follov.ing  program  determinations 
with  respect  to  the  1991-crop  of  rice  are 
to  be  made  by  the  Secretary. 

Proposed  Determinations 

a.  Loan  and  Purchase  Level:  Section 
lOlB(a)  of  the  1949  Act  provides  that  the 
Secretary  shall  make  loans  and 
purchases  available  to  producers  for  the 
1991  crop  of  rice  at  a  level  that  is  not 


less  than  the  higher  of:  (1)  85  percent  of 
the  simple  average  price  received  by 
producers,  as  determined  by  the 
Secretary,  during  the  marketing  years 
for  the  immediately  preceding  5  crops  of 
rice,  excluding  the  year  in  which  the 
average  price  was  the  highest  and  the 
year  in  which  the  average  price  was  the 
lowest:  or  (2)  $6.50  per  hundredweight 
(cwt).  The  loan  level  for  a  crop  of  rice 
may  not  be  reduced  by  more  than  5 
percent  from  the  loan  level  determined 
for  the  preceding  crop.  Further,  section 
lOlB  requires  the  announcement  of  the 
loan  and  purchase  level  for  the  1991 
crop  of  rice  as  soon  as  practicable  after 
the  date  of  enactment  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  A  loan  shall  have  a  term  of 
not  more  than  9  months. 

Comments  are  requested  as  to  the 
level  of  the  1  lan  and  purchase  rate  for 
the  1991  crop  of  rice. 

b.  Loan  Rate  Adjustments:  Section  403 
of  the  1949  Act  provides  that 
appropriate  adjustments  may  be  made 
in  the  level  of  the  support  price  for  rice 
for  differences  in  grade,  type,  quality, 
location,  and  other  factors.  Section  403 
further  provides  that  such  adjustments 
shall,  insofar  as  practicable,  be  made  in 
such  manner  that  the  average  support 
price  will,  on  the  basis  of  the  anticipated 
incidence  of  such  factors,  equal  the 
statutory  support  level. 

Comments,  along  with  supporting 
data,  are  requested  regarding:  (1) 
Appropriate  loan  and  purchase  rates  for 
different  classes  of  whole  kernels:  (2) 
the  loan  and  purchase  rate  for  broken 
kernels:  (3)  appropriate  state  or  national 
average  milling  outturns  for  use  in 
determining  class  loan  rates:  and  (4) 
appropriate  grade  discounts, 

c.  Marketing  Loan  Certificates: 
Section  10lB(a)(5)  of  the  1949  Act 
provides  that  the  Secretary  shall  permit 
a  producer  to  repay  a  loan  at  a  level  that 
is  the  lesser  of  (1)  the  loan  level 
determined  for  such  crop  or  (2)  the 
higher  of  the  loan  level  multiplied  by  70 
percent  of  the  loan  level  or  the 
prevailing  world  marketing  price  for 
rice,  as  determined  by  the  Secretary. 
This  section  also  provides  that  as  a 
condition  of  permitting  a  producer  to 
repay  a  loan,  the  Secretary  may  require 
a  producer  to  purchase  marketing 
certificates  equal  in  value  to  an  amount 
that  does  not  exceed  one-half  the 
difference,  as  determined  by  the 
Secretary,  between  the  amount  of  the 
loan  obtained  by  the  producer  and  the 
amount  of  the  loan  repayment.  Such 
certificates  shall  be  redeemable  for 
commodities  owned  by  CCC  valued  at 
the  prevailing  market  price,  as 
determined  by  the  Secretary,  or  for  cash, 
under  such  terms  and  conditions  as  the 


Secretary  may  prescribe.  If  any  such 
certificate  is  not  presented  for  marketing 
within  a  reasonable  number  of  days 
after  issuance,  as  determined  by  the 
Secretary,  reasonable  costs  of  storage 
and  other  carrying  charges  shall  be 
deducted  from  the  value  of  the 
certificate. 

Comments  are  requested  on  whether 
the  Secretary  should  require  producers 
to  purchase  certificates  and,  if  so,  for 
what  percentage  of  the  difference  in 
value  between  the  loan  level  and  the 
loan  repayment  rate. 

d.  Established  (Target)  Price:  Section 
10lB(c)(l)(A)  of  the  1949  Act  provides 
that  the  Secretary  shall  make  payments 
available  to  producers  for  the  1991  crop 
of  rice  in  an  amount  computed  by 
multiplying  (1)  the  payment  rate,  by  (2) 
the  payment  acres  for  the  crop,  by  (3) 
the  farm  program  payment  yield 
established  for  the  crop  for  the  farm. 

Section  10lB(c)(l)(B)  provides  that  the 
payment  rate  for  the  1991  crop  of  rice 
shall  be  the  amount  by  which  the 
established  (target)  price  for  the  crop 
exceeds  the  higher  of  (1)  the  national 
average  market  pnct  received  by 
producers  during  the  first  five  months  of 
the  marketing  year  for  such  crop  or  (2) 
the  loan  level  for  such  crop. 

This  section  further  provides  that  the 
established  (target)  price  for  rice  shall 
be  not  less  than  $10.71  per  cwt  for  the 
1991  crop. 

Comments  are  requested  as  to  the 
level  of  the  established  price  for  1991- 
crop  rice. 

e.  Acreage  Reduction  Program: 
Section  10lB(e)(2)  of  the  1949  Act 
provides  that  if  the  Secretary  determines 
that  the  total  supply  of  nee,  in  the 
absence  of  an  acreage  reduction 
program  (ARP).  will  be  excessive  taking 
into  account  the  need  for  an  adequate 
carryover  to  maintain  reasonable  and 
stable  supplies  and  prices  and  to  meet  a 
national  emergency,  the  Secretary  may 
implement  an  ARP.  In  making  such  a 
determination,  the  Secretar\-  shall  take 
into  considei^tion  the  number  of  acres 
placed  in  the  agricultural  resources 
conservation  program  established  under 
title  XII  of  the  Food  Security  Act  of  1985. 
If  the  Secretary  elects  to  implement  an 
ARP  for  1991,  the  Secretary  shall 
announce  any  such  program  as  soon  as 
practicable  after  enactment  of  the  Food, 
Agriculture.  Conservation,  and  Trade 
Act  of  1990. 

The  Secretary  shall  carry  out  an  ARP 
for  a  crop  of  rice  in  a  manner  that  will 
result  in  carry-over  stocks  equal  to 
betweert  sixteen  and  one-half  and 
twenty  percent  of  the  simple  average  to 
the  total  disappearance  of  rice  for  each 
of  the  three  marketing  years  preceding 
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the  year  for  which  the  announcement  is 
made.  Except  as  provided  under 
plHoting  flexibility  provi8*on«,  producers 
who  knowingiy  produce  rice  in  excess  of 

Ehe  permitted  rice  acreage  for  the  farm, 
hall  be  ineligible  for  rice  loans, 
purchases,  and  payments  with  respect  to 
that  farm. 

Cummenta  are  requested  with  respect 
to  the  need  for  an  ARP.  the  appropriate 
level  of  reduction  under  an  ARP.  and 
other  provisions  of  such  program. 

/.  Inventory  Reductwn  Program: 
Section  1018(0  of  the  1949  Act  provides 
that  the  Secretary  may  make  payments 
available  to  producers  who;  (1)  Agree  to 
forgo  obtaining  a  loan  or  purchase 
agreement;  (2)  agree  to  forgo  receiving 
deficiency  and  disaster  payments;  and 
(3)  do  not  plant  rice  for  harvest  in 
excess  of  the  crop  acreage  base  reduced 
by  one-half  of  any  acreage  required  to 
be  diverted  from  production  under  the 
announced  acreage  limitation  program. 
Such  payments  shall  be  made  in  the 
form  of  negotiable  marketing 
certificates.  Payments  under  this 
program  shall  be  determined  in  the  same 
manner  as  loan  deficiency  payments. 

Comments  are  requested  on  whether 
the  Inventory  Reduction  Program  should 
be  implemented  for  the  1991  crop  of  rice. 

Signed  at  Washington.  DC  on  Der«mher  31. 

139a 

Keith  D.  B)«rk«. 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

[FR  Doc  9&-30637  FUed  12-31-90:  ZiJO  pm) 

■tUJNO  COOC  >410-0»4I 

Food  Safety  and  Inspection  Service 
[Docket  No.  M-029N1 

Hazard  Analysis  and  Critical  Control 

Point  Worlcahops;  SollcitaUon  of 

Participants 

agency:  Food  Safety  and  Inspection 

Service.  USDA. 

ACnOM:  Notice. 

SUMMAMr.  The  Food  Safety  and 
Inspection  Service  (FSIS)  intends  to 
assist  the  meat  and  poultry  industry  in 
developing  generic  model  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  plana.  This  notice  is  to 
announce  the  dates  and  topics  of  the 
workshops. 

Further,  this  notice  is  to  solicit 
participation  in  the  Refrigerated  Foods 
Work.shop  which  will  be  held  February 
26-28. 1991.  at  the  Tremont  Suite  Motel, 
222  Street  Paul  Place.  Baltimore. 
Maryland  21202.  A  total  of  five 
workshops  (one  in  each  of  FSIS's 
regions)  will  be  held  between  February 
1991  and  March  1992.  Technical  experts 
from  the  meat  and  poultry  industries  are 


being  solicittid  to  participate  in  these 
workshops. 

DATE:  Interested  participants  should 
supply  the  requested  information  no 
later  than  February  4.  1991 
FOR  FURTHER  INFORMATIOM  COMTACT: 
Catherine  M.  DeRoever,  United  Siates 
Department  of  Agriculture.  FSIS, 
Fxecutive  Secretariat.  Room  3175.  South 
Building,  14th  and  Independence 
Avenue  SVV.,  Washington,  DC  20250 
(202)447-9150. 

SUPPLEMENTARY  INFORMATION:  FSIS 
recognizes  the  merits  of  HACCP  as  a 
system  of  sanitation  and  process 
control.  The  industry  has  now  expressed 
an  interest  in  incorporating  HACCP  into 
the  production  of  meat  and  poultry 
products.  It  is  FSIS'  intention  to  assist 
the  industry  by  facilitating  product 
specific  workshops  at  which  the 
industry  will  develop  generic  HACCP 
plans.  For  this  purpose,  technical 
experts  From  the  meat  and  poultry 
industries  are  being  sought  to  work  on 
the  development  of  generic  HACCP 
models  for  Refrigerated  Foods,  ii\ 
particular,  refrigerated  foods  containing 
cooked,  uncured  meat  or  poultry  product 
that  are  assembled  and  packaged. 
Individuals  or  companies  volunteering 
to  participate  in  the  development  of  the 
model  during  the  workshop  need  not 
have  previous  experience  in  HACCP- 
based  operations.  In  fact,  it  is  desirable 
to  include  firms  with  varying  degrees  of 
prior  HACCP  experience. 

The  tentative  schedule  for  the  other 
workshops  appears  below; 


Month 

Regioo 

PfWlUCt 

May  1991    

Souttiwestem 

Cooked 

Sausage 

July  1991 

Souttwastem ..... 

Poottry 
Siaugmef 
(yoona 
chtcKens) 

Dee«mbof  1991  . 

Westofn 

Ff©S^  nrrnmrt 
boat' 

March  199a.-...., 

Norm  CerHrat... 

Swin«  staugtiter 
(mafXet 
hofls). 

The  number  of  industry  participant* 
involved  in  the  development  of  the 
model  HACCP  plan  may  have  to  be 
limited.  Requests  to  volunteer  as  a 
participant  should  be  addressed  to  Ms.    . 
Catherine  M.  DeRoever  at  the  above 
address. 

The  workshops  will  also  be  open  to 
the  public  for  observation.  Space 
available  for  observers  may  be  limited 
and  seating  will  be  based  on  a  first 
come,  first  served  basis.  Therefore,  it 
you  would  like  to  attend  the 
workshop(s)  as  an  observer,  it  would  be 
helpful  if  you  would  submit  your  request 
in  writing.  Please  indicate  the  following: 

(1)  Your  name,  address  and  phone 
number; 

(2J  Specific  workshop(s)  you  wish  to 
observe;  and 

(3)  Who  you  will  be  representing,  if 
applicable. 

Observers  will  be  given  an 
opportunity  to  comment  daring  the 
course  of  the  workshop  session. 

It  should  be  noted  that  there  is  no 
registration  fee,  but  transportation  and 
per  diem  expenses  must  be  borne  by  the 
participant  or  his/her  sponsor. 

For  technical  information  on  the 
Agency's  HACCP  initiative,  letters  of 
inquiry  should  be  addressed  to  Dr. 
Wallace  I.  Leary,  Director,  HACCP 
Special  Team,  United  States  Department 
of  Agriculture.  FSIS,  Room  0114  South 
Building,  14th  and  Independence 
Avenue  SW„  Washington,  DC  20250. 

Future  Federal  Register  notices  will  be 
issued  regarding  site  location, 
confirmation  of  times  and  dates,  anf 
future  workshop  participation. 

Done  at  Washingtoa  DC  on:  December  28. 
1990. 

Catherine  E.  Adams, 
Acting  Administrator,  Food  Safely  and 
Inspection  Service. 
[FR  Doc.  91-133  Filed  1-5-91;  MS  am) 
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If  you  are  interested  in  participating  in 
the  Refrigerated  Foods  Workshop, 
written  requests  must  be  submitted 
noting  the  following: 

(1)  Specific  workshop; 

(2)  Organization  affiliation,  i.e., 
national  and/or  local  trade 
association(s),  if  any; 

(3)  If  the  participant  will  be 
representing  a  company  or  corporation; 

(4)  If  the  participant  represents  an 
independent  operation; 

(5|  An  indication  of  plant  size,  i.e.. 
small,  medium,  or  large;  and 

(6)  Major  product  lines  and 
approximate  volumes. 


DEPARTIUIENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Senriiconductor  Technical  Advisory 
Conunittee;  Partially  Closed  Meeting 

A  meeting  of  the  Semiconductor 
Technical  Advisory  Committee  will  be 
held  January  29, 1991.  9  a.m.,  Herbert  C 
Hoover  Building,  room  1629, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
expoil  controls  applicable  to 
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semiconductors  and  related  eouioment 
or  technology. 

Agenda 

General  Session 

1.  Opening  Remarks  by  the  Chairman 
and  Commerce  Representative, 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Discussion  of  Meeting  Schedule  for 
1991. 

5.  Status  of  Core  List. 

6.  Discussion  of  Action  Items  and 
Final  Input  to  Core  List:  Software  and 
Technology,  Materials.  Semiconductor 
Manufacturing  Equipment,  Components, 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U,S,  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee,  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  or  comments  at  least  one 
week  before  the  meeting  to  the  address 
listed  below:  Ms.  Ruth  D.  Fitts.  U.S. 
Department  of  Commerce/BXA,  Office 
of  Technology  &  Policy  Analysis.  14th  & 
Constitution  Avenue.  NW.,  room  4069A. 
Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  5. 1990, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U,S,C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act, 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public, 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  pubhc 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 

Commerce.  Washington.  DC.  For  further 


information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts.  202-377-4959. 

Dated:  January  30. 1990. 
Betty  A.  Ferrell, 

Director.  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  91-135  Filed  1-3-fll;  8:45  am] 
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International  Trade  Administration 
(A-570-«04] 

Postponement  of  Rnal  Antidumping 
Duty  Determination;  Sparklers  From 
the  People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 


Federal  Register,  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number  (2)  the  number  of 
participants:  (3)  the  reasons  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19 
CFR  353.38(b)  of  the  Department's 
regulations,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  and  19  CFR 
353.20(b)(2). 

Dated:  December  28. 1990. 
Francis  J.  Sailer. 

Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-99  Filed  1-3-91;  8:45  am) 

NIXING  COOC  3S10-OS-U 


SUMMARY:  The  Department  of 
Commerce  is  postponing  the  final 
determination  as  to  whether  sales  of 
sparklers  from  the  People's  Republic  of 
China  have  been  made  at  less  than  fair 
value  until  not  later  than  April  26, 1991. 
EFFECTIVE  DATE:  January  4, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  Ready,  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration.  U.S, 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  Washington. 
DC  20230,  at  (202)  377-2613, 
SUPPl^MENTARY  INFORMATION:  On 
December  19. 1990.  counsel  for  the 
respondents  requested  that  the 
Department  postpone  the  final 
determination  until  not  later  than  60 
days  after  the  originally-scheduled  date 
(February  25. 1991).  in  accordance  with 
section  735(a)f2)  of  the  Act.  Accordingly, 
we  are  postposing  the  date  of  the  final 
determination  until  not  later  than  April 
26. 1991.  In  accordance  with  19  CFR 
353.38,  case  briefs  or  other  written 
comments  in  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  no 
later  than  March  28. 1991,  and  rebuttal 
briefs  no  later  than  April  4, 1991.  In 
accordance  with  19  CFR  353  38(b)  of  the 
Department's  regulations,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  The  hearing  will  be  held 
on  April  8. 1991.  at  10  a.m,  at  the  U,S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue 
NW..  Washington.  DC "20230.  Interested 
parties  who  wish  to  participate  in  the 
hearing  must  submit  a  written  request  to 
the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099.  within  ten  days 
of  the  publication  of  this  notice  in  the 
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Certain  Cold-Roiled  Cart>on  Steel  Fiat- 
Rolled  Products  From  Argentina; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 

Administration/Import  Administration. 

Commerce. 

action:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
cold-rolled  carbon  steel  Hat-rolled 
products  from  Argentina,  We 
preliminarily  determine  the  total  bounty 
or  grant  for  the  period  January  1. 1987 
through  December  31. 1987  to  be  0.77 
percent  ad  valorem.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE;  January  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Maria  MacKay,  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPtfMENTARY  INFORMATION: 

Background 

On  April  7. 1988,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (53  FR  11540)  of  the 
countervailing  duty  order  on  certain 
cold-rolled  carbon  steel  fiat-rolled 
products  from  Argentina  (49  FR  18006; 
April  26. 1984),  On  May  2. 198a  USX 
Corporation  requested  an  administrative 
review  of  the  order.  We  initiated  the 
review,  covering  the  penod  January  1. 


<]> 
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1467  thnxigh  Oeoember  3t.  1967.  on  May 
23. 1988  (53  FR  18324).  The  Department 
ha«  now  coaducted  this  review  in 
Mccordanoe  with  section  751  of  the  Tariff 
Act  of  193a  at  amended  (the  Tanff  Act) 
This  it  the  firat  admmiatrativc  review 
since  the  publication  of  the  order. 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  internatiorwl 
harmonized  systpm  of  Customs 
nomenclature.  On  lanuary  1, 19S<1,  the 
United  Stales  fully  ronvrrtnd  to  the 
Harmonized  Tariff  Schedule  (UTS)  as 
provided  for  in  section  12()1  et  serq.  of 
the  Omnibus  Trade  and 
Ojmpetitiveness  Act  of  196«  AH 
merchandise  entered,  or  withtirawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  UTS  item 
nuiQber(s). 

Analysis  of  Programs 

(t!  Rebate  Upon  Export  of /i  din.ct 
Taxes  Paid  (Reembolso). 

The  reembolso  is  a  Idx  rebate  paid 
upon  export  and  is  calculated  as  a 
percentage  of  the  fob.  invoice  price  of 
tlv  evporled  merchandise.  In  the  final 
(-.inntervailing  duty  determination,  we 
determined  that:  (1)  The  reembolso  is 
if.tended  to  operate  as  a  rebate  of  both 
indirect  taxes  and  import  duties;  (2)  the 
government  conducted  a  study  of 
indirect  tax  incidence  on  Inputs  that  are 
physically  incorporated  into  the 
exported  product;  and.  [^]  the  rebate 
schedules  are  periodically  revised  to 
reflect  the  amount  of  af:tual  duties  and 
indirect  taxes  paid. 

On  October  16. 1986.  Decree  1555/86 
modified  the  reembolso  program  "to 
make  the  tax  regime  permanent  and 
independent  from  other  macnjecononiic 
variables,  responding  exclusively  to  the 
concept  of  the  refund  of  indirect  taxes  " 
The  new  decree  »et  more  preci-se  and 
transparent  guidelines  to  implement  thf 
rt;fund  of  indirect  taxes  within  ?he 
context  of  the  new  law.  Rather  than 
different  rebate  rales  for  eacli  product  or 
industry  sector,  there  are  now  only  three 
broad  rebate  levels.  The  rate  for  level  I 
IS  10  percent,  level  li  is  12  5  percent,  and 
level  III  it  IS  percent.  Based  on  the 
government's  1986calculj^tion  of  the  tax 
incidence  in  the  cold-rolled  carbon  steel 
industry,  certain  cold-rolled  carbon  steel 
flat-rolled  products  a.'e  classified  in 
level  II  and  received  a  12.5  perwnt 
rebate  in  the  review  p»-riod. 

Imports  covered  by  the  review  are 
shipments  of  Argentine  cold-rolled 
cjibon  steel  flat-rolled  products. 


whether  or  not  corrugated  or  crimped, 
whether  or  not  painted  or  varnished  and 

whether  or  not  pickled,  not  cut  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape,  not  coated  or  plated 
with  metal;  over  12  inches  in  width,  and 
0.1875  inch  or  more  in  thickness,  as 
provided  for  during  the  review  period  in 
item  607,8320  of  the  Tariff  Schedules  of 
the  United  States  (TSUSA);  or  over  12 
inches  in  width  and  under  0.187S  inch  in 
thickness,  whether  or  not  in  coils, 
provided  for  during  the  review  period  in 
items  607.8350.  607,8355  or  607.8360  of 
the  TSUSA  Such  merchandise  is 
currently  classifiable  under  the 
following  trrS  item  numbers: 


7208  1 1  no 

7200  41  iW 

7200  UilO 

rXMULOa 

7209  u  no 

7209,43.00 

720n  14  (10 

7208.44.00 

720fl  21  (O 

7200,9000 

7209  22  00 

7210,7a00 

7209  23  00 

mi  30,50 

72(W  24  no 

7211,4100 

7209  it  ,00 

72n.48.S0 

7209  ^2.ao 

^^^\Mm 

7209.0  00 

7212  40  50 

72083400 

The  TSUSA  and  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
descnption  remains  dispositive. 

The  review  covers  the  period  January 
1.  I9tt7  through  December  31. 1987  and 
thirteen  programs. 

The  Department  will  determine  that 
the  reembolso  does  not  confer  a  bounty 
or  grant  if  the  tax  rebate  does  not 
exceed  the  total  amount  of  allowable 
indirect  taxes  and  import  duties  borne 
by  inputs  that  are  physically 
incorporated  in  the  exported  product, 
and  indirect  taxes  levied  at  the  final 
stage. 

We  calculated  the  allowable  tax 
incidence  based  on  the  1986  study.  We 
find  that  indirect  taxes  on  physically- 
incorporated  inputs  and  final  stage 
indirect  taxes  on  certain  cold-rolled 
carbon  steel  flat  rolled  products 
amounted  to  13.60  percent  during  the 
review  period  Because  the  rebate  of 
indirect  taxes  did  not  exceed  the  total 
amount  of  indirect  taxes  paid,  we 
preliminarily  determine  that  there  was 
no  overrebate  of  indirect  taxes  for  the 
review  periixl  and.  therefore,  no  benefit 
from  this  program  during  the  review 
period 

(21  Export  Financing  Under  OPRAC 1. 
Circular  RF-21 

Under  Circular  RF-21.  short  term 
export  financing  is  provided  by 
authonzed  commercial  banks  to 
exporters  of  promoted  goods.  Upon 
receipt  of  foreign  bills  of  exchange,  the 
commercial  banks  provide  exporters 
with  short  term  loans  for  up  to  80 


percent  of  the  invoiced  value  of  the 
exports  covered  by  the  bill.  The  loans 
are  denominated  in  U.S.  dollars  but  are 
provided  in  australs  at  the  exchange 
rate  prevailing  on  the  date  of  the  loan 
and  are  repaid  in  australs  et  the 
exchange  rate  prevailing  on  the  date  of 
repayment.  The  maximum  interest  rates 
for  these  loans  are  set  by  the  Central 
Bank.  Because  only  exporters  are 
eligible  to  receive  these  loans,  we 
preliminarily  determine  that  these  loans 
are  countoravailable  to  the  extent  that 
they  are  provided  to  exporters  at 
preferential  rates.  Only  one  company 
has  RF-21  loans  outstanding  during  the 
revit'w  period. 

To  calculate  the  benefit,  we  compared 
the  amount  of  interest  paid  on  each  loan 
during  the  review  period  with  the 
amount  that  would  have  been  paid  on 
comparable  short  term  commercial 
loans  available  in  Argentina  during  the 
review  period,  adjusting  for  the 
exchange  rate  differentials.  We  used  as 
our  benchmark  the  average  of  the 
monthly  regulated  and  non-regu!ated 
1987  interest  rates  published  by  the 
Fundacinn  de  Investigaciones 
Fconomicas  Latinoamericanas  (FIFL), 
We  allocated  the  benefit  over  the 
company's  total  exports  of  the  subject 
merchandise  to  the  United  States  and 
then  weight-averaged  the  resulting  by 
the  company  8  share  of  the  total 
Argentine  exports  of  this  merchandise  to 
the  United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.41  percent  ad 
valorem  during  the  review  period. 

(3)  Pre-financing  of  Exports  under 
Circuair  RF-153 

In  1987,  OPRAC-1,  under  Circular  RF- 
153,  authorised  pre-export  short-term 
loans  to  exporters  of  the  subject 
merchandise  for  up  to  65  percent  of  the 
fo.b.  value  of  the  exported  merchandise 
at  an  annual  intercut  rate  of  one  percent. 
The  loans  are  denominated  in  australs 
but  indexed  to  U.S.  dollars.  The  funds 
are  provided  by  the  Central  Bank  of 
Argentina  and  disbursed  by  private 
commercial  banks.  The  intert^st  on  pre- 
export  loans  is  payable  at  the  end  of 
each  calendar  quarter  or  when  principal 
payments  are  made.  Because  only 
exporters  are  eligible  to  recieve  these 
loans,  we  preliminarily  determine  that 
these  loans  are  counteravailable  to  the 
extent  that  they  are  prdvided  to 
exporters  at  preferential  rates.  Only  one 
company  had  loans  outstanding  during 
the  review  period. 

To  calculate  the  benefit  we  used  the 
same  methodology  and  the  .same 
benchmark  as  for  the  RF-21  loans.  We 
allocated  the  benefit  over  the  company's 
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total  exports  of  the  subject  merchandise 
to  the  United  States  and  then  weight- 
averaged  the  resulting  benefit  by  the 
company's  share  of  total  exports  of  this 
merchandise  to  the  United  States.  On 
this  basis,  we  preliminarily  determine 
the  benefit  from  this  program  to  be  0.36 
percent  ad  valorem  during  the  review 
period. 

(4)  Other  programs 

We  examined  the  following  programs 
and  preliminarily  determine  that 
exporters  of  certain  cold-rolled  carbon 
steel  flat-rolled  products  did  not  use 
them  during  the  review  period: 

•  Medium  and  long-term  loans  under 
Law  22,510 

•  Preferential  pricing  for  purchases  of 
inputs 

•  Purchase  of  oil  residue  coal  at 
preferential  prices 

•  Capital  and  income  tax  exemptions 

•  Incentives  for  trade  (stamp  tax 
exemption  under  Decree  716) 

•  Equity  infusions  and  capitalization 

•  Capital  grants 

•  Government  loan  guarantees 

•  Incentives  for  export 

•  Forgiveness  of  debt 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  0.77  percent  ad  valorem 
for  all  firms  for  the  period  January  1, 
1987  through  December  31, 1987. 

The  Department  intends  to  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  0.77  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  exported  on  or  after 
January  1, 1987  and  on  or  before 
December  31, 1987. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751  (a)(1)  of  the  Tariff  Act,  of  0.77 
percent  of  the  f.o.b.  invoice  price  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  pubhcation  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 


scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  Any  request  for 
disclosure  under  administrative 
protective  order  must  be  made  no  later 
than  five  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  December  27. 1990. 
Francis  ].  Sailer, 

A  cling  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc,  91-100  Filed  1-3-91;  8:45  am) 

BIUJNG  CODE  ISIO-OS-H 


National  Oceanic  and  Atmospheric 
Administration 

Atlantic  Sea  Scallop  Fishery;  Public 
Hearing 

agency:  Nationa'  Marine  Fisheries 
Service  (NMFS),  .,'OAA,  Commerce, 
ACTION:  Temporary  adjustment  of 
standards;  notice  of  a  public  hearing 
and  request  for  comments. 


SUIWMAHY:  NMFS  will  hold  a  public 
hearing,  in  conjunction  with  a  meeting  of 
the  New  England  Fishery  Management 
Council  (Council),  to  solicit  public  input 
on  a  temporary  adjustment  of  the  meat 
count/shell  height  standards  for  Atlantic 
sea  scallops. 

DATES:  The  public  hearing  will  be  held 
on  January  10, 1991,  beginning  at  9:30 
a,m.  Written  comments  will  be  accepted 
through  January'  10, 1991,  at  the  address 
given  below, 

addresses:  The  hearing  will  be  held  at 
the  King's  Grant  Inn,  Route  128  at  Trask 
Lane,  Danvers.  MA.  Written  comments 
should  be  addressed  to  Richard  Roe. 
Director.  Northeast  Region.  One 
Blackburn  Drive.  Gloucester,  MA  01930, 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  A,  Kurkul.  Resource  Policy 
Analyst,  Fishery  Management 
Operations,  Northeast  Region,  508-281- 
9331. 

SUPPLEMENTARY  INFORMATION:  Section 
650.22  of  the  regulations  implementing 
the  Fishery  Management  Plan  for 
Atlantic  Sea  Scollops  (FMP)  (50  CFR 
650)  provides  authority  to  the  Regional 
Director  to  adjust  temporarily  the  meat 
count/shell  height  standards  upon 


finding  that  specific  criteria  are  met.  The 
standards  can  be  adjusted  within  a 
range  from  25  to  40  meats  per  pound  and 
may  be  adjusted  no  more  than  five 
meats  by  any  one  adjustment.  The 
Regional  Director  has  considered  the 
criteria  specified  in  §  650,22(c)  and  has 
decided  to  recommend  an  adjustment  to 
the  standards  from  30  to  35  meats  per 
pound  (shell  height  from  3''2  inches  to 
3%  inches)  for  the  period  February  1, 
1991,  through  June  30. 1991, 

The  regulations  require  the  Regional 
Director  to  hold  a  public  hearing  on  this 
recommendation  in  conjunction  with  the 
Council  meeting  at  which  the 
recommendation  is  discussed,  A  public 
hearing  has  been  scheduled  in 
conjunction  with  the  January  10, 1991, 
meeting  of  the  Council,  This  public 
hearing  is  to  provide  opportunity  for 
public  comment  on  this 
recommendation.  The  Regional  Director 
may  modify  this  recommendation  based 
on  comments  from  the  Council  or  the 
public.  After  consideration  of  the  full 
record,  a  final  determination  will  be 
made  by  the  Regional  Director  whether 
or  not  to  adjust  the  standards.  If  the 
Regional  Director  determines  that  the 
standards  should  be  adjusted,  notice 
will  be  published  in  the  Federal 
Register, 

Dated:  December  28. 1990. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 
[FR  Doc,  90-79  Filed  1-3-91;  8:45  amj 

BILUNG  COD6  JS10-2i-«l 


North  Pacific  Fishery  Management 
Council;  Public  Teleconference 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council's  Scientific  and 
Statistical  Committee  (SSC)  will  meet  by 
teleconference  on  January  8, 1991,  at  10 
a,m..  Alaska  Standard  Time,  The  SSC 
will  discuss  fishery  research  priorities 
for  1991  and  prepare  recommendations 
for  the  North  Pacific  Council's  January 
15-17. 1991,  meeting.  Please  contact  the 
North  Pacific  Council  (telephone  number 
below)  for  public  teleconference 
locations. 

For  more  information  contact  Steve 
Davis,  Deputy  Director.  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  AK  99510:  telephone: 
(907)  271-2809, 
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Dated  OooamtMr  2B.  199a 
D«vid  S.  OMtia. 

Deputy  Dimctor.  Office  of  Fi sheriff x 
Conaerration  and  Manaffetnent  National 
Marine  Fuknnat  Senricm. 

(FR  Doc.  Bl-rr  Filed  1  -3-fll  «45  «m| 


Western  PeoMic  Fishery  Menagefnent 
Council;  Public  MeeMnB 

AOKMCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce 

TTie  Western  Pacific  Fishery  ^  -~- 

Management  Councils  Crustaceans  Hart 
Moniloriiig  Team  (PMT)  will  hold  a 
public  meeting  on  {anuary  *-10.  1991. 
The  meeting  will  bis  held  at  the  National 
Marine  Fisheries  Service.  Honolulu 
Laboratory,  Conference  room.  25)70  Dole 
Street.  Honolulu.  HL 

The  PMT  will  begin  its  meetm<<  on 
January  9  at  9  a.m.,  to  recommend 
management  actions  in  the  Norlhea*l«Ti) 
Hawaiian  Islands  lobster  fishery,  i.e. 
emergency  action  to  temporarily  close 
the  fishery,  and  a  fishery  manafiemen! 
plan  amendment  to  lim;t  access  and 
reduce  fishing  effort.  Other  fishery 
management  matters  also  will  be 
discussed. 

For  more  information  contact  Kitty  M. 
Simonds.  F.xecutive  Director,  Western 
Pacific  Fishery  Management  Council, 
1164  Bishop  Street,  suite  1405,  Honolulu, 
HI  96813;  telephone:  (808)  523-1368:  fax: 
(ROe)  528-0824. 

Dated:  December  28. 1990 
David  S.  Cmstio. 

Deputy  Director,  Office  of  Fisheries 
Conser\-atior,  and  Sfanayernent,  National 
SUsiiiie  Fisheries  Service. 
|FR  Doc  91-78  Filed  1-3-91:  ft45  «m| 
BiLUNQCooc  »n-a-m 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Lilt;  AiUUoiie 

AOENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

AcnOfC  Additions  to  procurement  list 

tuwmimr.  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  February  4. 1991. 
ADDWHiEl.  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 


1107,  1755  Jefferson  D«vis  Highway. 
Arlington.  Vinijinia  22202-3509 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703j  SS^-lUo 

SUPPUMEWTARY  MPORMATION:  On 

September  14,  October  15  and 
November  9,  1990,  the  Dimmittee  for 
Purchnse  from  the  Blind  and  Other 
Severely  Handicapped  published 
notice.*  (55  FR  37929,  414741  and  471041 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  work.shops  to  produce  the 
commodity  and  provide  the  services  at  a 
fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.8. 

1  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certificati(m  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic,  impact  on  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  actionti  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  services 
procured  by  the  (Government. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to  the 
Procurement  List: 

Commodity 

Bandajie,  Elastic 
6510-00-935-5tt23 
(25  percent  of  the  Government's 
RequiremenI) 

Services  ^ 

Commissary  Shelf  Stocking.  Custodial  and 

Warehousing 
Luke  Air  Force  Base.  Arizona 
[anilorial, 'Custodial 
AAFES  Operations  Support  Center 
2727  LBI  Freeway 
Dallas,  Texas 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exerused  under 
those  contracts. 
Beverly  t.  Vlilkmaa.  { 

Ex  ecative  Dircclur 
|FR  Doc  91-05  Filed  1-3-91: 84S  «ni) 
MIXMO  COOEMa»-»-« 


Procurement  Uet;  Proposed  Additions 

AOENCv:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Proposed  additions  to 
procurement  list. 

SUMMARV:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  or  other  severely  handicapped. 

COMMENTS  MUST  B£  RECEIVED  ON  OR 
BEFORE:  February  4. 1991. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 

1107.  1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(aH2)  and  41  CFR  51-2.6,  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  the 
Procurement  List: 

Commodity 

Case  and  Ear  Plug  Inserter 
651 S-01 -100-1 674 

Service 

joniloria! /Custodial 
Social  Security  Administration 
Operations  Building 
First  and  Second  Floors 
6401  Security  Boulevard 
Baltimore.  Maryland 
Beverly  L  MiUcman. 
Executive  Director. 

|FR  Doc.  91-35  Filed  1-3-90;  8:45  am| 

BILUMO  OOOC  •S2S-S*.« 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  toi3MB  for  clearance  the 
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following  proposal  for  collection  of 
information  under  the  provisions  of  the 
paperwork  reduction  Act  (44  U.S.C 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DOD 
FAR  Supplement  part  236,  construction 
and  Architect-Engineer  Contracts;  No 
Form;  OMB  Control  Number  0704-0255. 

Type  of  Request:  Revision. 

A  verage  Burden  Hours/Minutes  per 
Response:  13.2  hours. 

Responses  per  Respondent  One. 

Number  of  Respondents:  50. 

Annual  Burden  Hours:  660. 

Annual  Responses:  50. 

Needs  and  Uses:  The  Defense 
Supplement  has  been  substantially 
revised  and  eliminates  5  of  7  contract 
clauses  containing  information 
collection  requirements.  The  2  remaining 
clauses  and  their  requirements  are:  (a) 
Obstruction  of  Navigable  Waterways, 
which  requires  the  contractor  to  notify 
the  contracting  officer  whenever  any 
material,  plant,  machinery,  or  appliance 
which  the  contractor  loses,  dumps. 
sinks,  etc..  into  a  navigable  waterway, 
may  obstruct  the  waterways,  (b) 
Payment  for  Mobilization  and 
Preparatory  Work,  which  sets  forth 
circumstances  when  the  government 
may  reimburse  the  contractor  for 
mobilization  and  preparatory  work 
under  a  construction  contract,  and 
requires  the  contractor  to  submit  certain 
supporting  documentation  in  order  to 
obtain  reimbursement. 

Affected  Public:  Business  or  other  for 
profit  institutions,  and  small  business  or 
organizations. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Mandatory. 

OMB  Desk  Officer.  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer, 
room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  request  for  copies  of  the 
information  collection  proposal  may  be 
obtained  from  Mr.  Pearce.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  suite 
1204.  Arlington,  Virginia  22202-4302. 

Dated:  December  21. 1990. 
L.M.  Bynum, 

A  Itemate  OSD  Federal  Register  Liaison 
Officer.  Deparunent  of  Defense. 
[FR  Doc.  91-92  Filed  1-3-91:  845  am) 

BtLUNG  CODE  3*aO-OVII 


Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  A  (mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Croup  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

dates:  The  meeting  will  be  held  at  0900, 
Tuesday.  29  January  1991. 
addresses:  The  meeting  will  be  held  at 
The  Myer  Center  (Building  2700),  room 
4D121,  U.S.  Army  Electronics 
Technology  and  Devices  Laboratory 
(LABCOM).  Fort  Manmouth,  NJ  077C»- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  F.  Terry,  AGED  Secretariat,  2011 
Crystal  Drive,  Suite  307,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
wi»h  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  details  of  classified 
defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  [5 
U.S.C.  App.  U  10(d)(198)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(198),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pualic. 

Dated:  December  28, 199a 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  91-93  Filed  1-3-91:  8:45  am) 

BIUJNG  COOC  3S1O-0I-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 


DATES:  The  meeting  will  be  held  at  0630, 
Tuesday  and  Wednesday,  29-30  January 

1991. 

AOORESSCS:  The  meeting  will  be  held  at 

The  Myer  Center  (Building  2700),  room 

4D121,  U.S.  Army  Electronics 

Technology  and  Devices  Laboratory 

(IJ^BCOM).  Fort  Manmouth.  NJ  07703- 

5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Warner  Kramer.  AGED  Secretanat.  2011 

Crystal  Drive.  Suite  307,  Arlington. 

Virginia  22202. 

SUPPLEMENTARY  MFOMMATKM:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  m  the  area  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  progra.Tis  which  the 
military  propose  to  initiate  with 
industry,  universities  or  m  their 
laboratones.  The  Microelectronics  area 
includes  such  program  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  section  10|d)  of 
Public  Law  No.  92-463.  as  amended.  (5 
use.  App.  11 10(d)(1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated  December  28. 1990. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
(FR  Doc.  91-94  Filed  1-3-91;  8:45  am) 

BILUNG  COOC  M10-ei-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board  s 
Ad  Hoc  Commitee  on  the  Software  and 
Computer  Processor  Upgrades  to 
Software  Intensive  Aircraft  will  meet  on 
23-24  January  1991  from  8  a.m.  to  5  pjn. 
at  ANSER.  1215  Jefferson  Davis 
Highway.  Arlington,  V.rginia. 

The  purpose  of  this  meeting  is  to 
review  the  task,  obtain  program 
briefings,  and  devleop  a  roadmap  for  the 
study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
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5S2b(c)of  title  5.  United  State!  Code, 
speciflcally  subparagraphs  (Ij  and  (4) 
tliereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)697-4811, 
PaUy  ].  CooMr, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  91-111  Filed  1-3-91;  &45  am| 
MUMQ  COM  M10-01-M 


Department  of  ttw  Army 

Military  Traffic  Management  Command 
Certification  of  Independent  Pricing 

AOCNCV:  Military  Traffic  Management 
Command  (MTMC).  U.S.  Army,  DOD. 
ACnOM:  Notice  of  final  requirement. 

summary:  Effective  immediately,  all 
carriers  desiring  to  compete  for 
Department  of  Defense  (DOD) 
sponsored  movements  of  freight, 
passengers  or  personal  property,  will  be 
required  to  execute  a  Certification  of 
Independent  Pricing.  The  individual 
MTMC  operational  directorates  will 
determine  whether  to  require  the 
certificate  as  a  separate  document,  or 
whether  it  will  be  incorporated  into  the 
rate  tender  forms. 
EFFECTIVE  DATE:  January  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ramon  Morales  (Attorney-Adviser), 
(703)  756-1580. 

8UI>I>1£MENTARY  INFORMATION:  The 
purpose  of  the  certification  is  to  deter 
certain  types  of  collusive  activities  by 
carriers  and  to  measure  and  enforce 
compliance  with  laws  and  regulations 
This  certification  is  exempted  from  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  full  text  of  the  revised 
certification  is  reproduced  at  the  end  of 
this  notice. 

A  proposed  Certification  of 
Independent  Pricing  was  originally 
published  in  the  Federal  Register  for 
comments  on  4  April  1989  (Federal 
Register  Vol.  54  No.  63,  Page  13556). 
Numerous  comments  were  initially 
received  in  opposition  to  two  provisions 
in  the  certificate.  The  first  provision 
objected  to,  in  the  first  version  of  the 
certificate  (paragraph  (al(3)(iv)), 
prohibited  carriers  from  pooling  traffic 
and  revenues.  The  second  provision 
dealt  with  the  words  "after 
investigation",  in  paragraph  (c)(1)  of  the 
draft  certificate.  After  considering  the 
comments  received,  on  16  May  1989 
(Federal  Register  Vol.  54  No.  93,  page 
21093),  MTMC  published  another  notice 
in  the  Federal  Register  eliminating  the 
two  provisions  mentioned  above,  and 
extending  the  comment  penod  until  5 
July  1989. 


MTMC  received  approximately  45 
letters  from  individual  carriers  and 
carrier  associations,  and  two  comments 
from  law  firms.  Most  of  the  letters 
received  from  individual  carriers 
repeated  the  comments  made  by  their 
respective  associations.  The  comments 
received  have  all  been  carefully 
reviewed  and  considered  in  light  of  the 
needs  of  MTMC  and  the  individual 
characteristics  of  each  of  MTMC's 
operational  directorates.  Based  on 
comments  and  suggestions  received 
from  the  industry,  as  well  as  other 
offices  within  MTMC,  the  certification 
was  modified  to  delete  redundant 
language  and  to  implement  some  of  the 
suggestions.  The  actions  taken  with 
respect  to  the  comments  submitted  by 
the  industry  are  summarized  below. 

A.  Comments:  Does  the  certification 
requirement  in  paragraph  A(l)  that  the 
rates  or  fares  were  derived  at 
"unilaterally  and  independently"  mean 
that  a  carrier  cannot  employ  the 
services  of  a  consultant?  Does  it 
preclude  carriers  from  incorporating  by 
reference  certain  collectively  published 
publications  presently  accepted  by 
MTMC? 

Artswer:  The  word  "unilaterally"  has 
been  deleted  as  redundant.  The 
certificate  does  not  prohibit  the  use  of 
consultants  when  the  consultant  is 
simply  acting  as  a  conduit  or  agent  for 
the  carrier.  It  is  the  carrier's 
responsibility  to  obtain  assurances  from 
its  consultants  or  agents  that  they  will 
not  disclose  its  rates  to  the  carrier's 
competitors  Similarly,  the  certificate 
does  not  prevent  the  incorporation  of 
other  publications  when  MTMC  so 
allows. 

B.  Comments:  The  absolute 
restrictions  in  paragraph  A(l)  against 
communications  with  other  carriers, 
competitors  or  their  agents,  deprive 
carriers  and  freight  forwarders  of 
information  necessary  to  prepare  and 
submit  independent  and  competitive, 
rates.  Paragraph  A(!)  restricts 
communications  between  commonly 
owned  companies  that  are  presently 
authorized  to  participate  in  MTMC's 
transportation  programs.  The 
relationship  between  paragraphs  A(l) 
and  B  needs  to  be  clarified. 

Answer:  To  clarify  that  the  restriction 
against  communications  is  not  absolute, 
the  phrase  "except  as  described  in 
paragraph  B,  below,"  has  been  added  to 
paragraphs  A(l)  and  A(2).  The  objective 
here  is  to  ensure  that  other  rate 
information,  unrelated  to  the  rate  being 
negotiated  by  the  carrier  or  freight 
forwarder,  is  not  disclosed  to  actual  or 
potential  competitors.  In  paragraph  B, 
the  words  "or  freight  forwarder"  were 


inserted  after  "between  a  carrier",  to 
clarify  that  freight  forwarder*  are 
permitted  to  hold  discussions  with  their 
agents  concerning  the  tender.  Also,  a 
sentence  was  added  to  paragraph  B  to 
clarify  that  the  certificate  does  not 
prohibit  discussions  between  commonly 
owned  companies  (carriers  or  freight 
forwarders),  when  the  common 
ownership  has  been  previously 
disclosed  to  MTMC  in  writing. 

C.  Comment:  The  secrecy 
requirements  of  paragraph  A(2)  wi^ 
respect  to  rates  already  on  file  with\ 
MTMC  is  anticompetitive.  /• 

Answer:  This  comment  requires  4 
brief  discussion  of  the  procedures  used 
by  MTMC  to  obtain  competitive  tenders 
from  participating  carriers.  MTMC 
handles  primarily  two  types  of  tenders: 
voluntary  and  negotiated.  Voluntary 
tenders  are  submitted  by  carriers 
whenever  they  wish  to  compete  for  a 
particular  type  of  traffic.  Once  reviewed 
for  administrative  correctness,  voluntary 
tenders  are  accepted  and  distributed  to 
the  field  by  MTMC.  Negotiated  tenders 
include,  essentially,  all  the  tenders 
received  in  response  to  a  letter 
solicitation  from  MTMC  which 
delineates  the  particular  requirements  of 
the  program  involved.  The  letter 
solicitation  states  the  dates  in  which  the 
tenders  are  due,  and  the  date  when  the 
tenders  will  be  distributed  to  the  field 
offices.  As  a  matter  of  course,  MTMC 
never  discloses  the  tenders  prior  to  the 
date  they  are  distributed  to  the  field. 
The  intent  of  paragraph  A(2)  is  to  ensure 
that  carriers  will  not  disclose  their  rates 
prior  to  the  date  in  which  MTMC 
distributes  the  tenders  to  the  field.  To 
allow  a  carrier  to  disclose  its  rates  prior 
to  the  date  the  tender  is  released  to  the 
field  will  defeat  the  purpose  of 
requesting  independently  formulated 
rates.  Paragraph  A(2)  does  not  prohibit 
carriers  of  their  associations  from 
distributing  the  rates  once  they  have 
been  released  by  MTMC. 

D.  Com/7;e/!^  The  requirement  that 
agents  certify  the  future  conduct  of  third 
party  principals  is  unreasonable. 

/l/7SM'erThis  certification 
requirement  was  deleted  as 
unnecessary.  Since  the  agent  must  be 
authorized  in  writing  to  sign  the 
certification  on  behalf  of  the  carrier,  the 
carrier's  principals  can  be  reasonably 
imputed  with  knowledge  of  the 
restrictions  imposed  by  paragraphs  A(l ) 
through  A(3). 

E.  Comment:  The  requirement  to 
certify  that  the  carrier  has  not  and  will 
not  take  any  action  to  "restrict 
competition  for  United  Stales  traffic  by 
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any  means  ct  device"  should  be 
eliminated. 

Answer  The  rationale  given  in 
support  of  the  request  for  deletion  of  this 
requirement  was  that  the  restriction 
appears  to  apply  to  matters  unrelated  to 
rate  submission.  We  disagree.  This 
provision  relates  to  illegal  means  or 
devices  used  to  restrict  competition.  In 
our  opinion,  any  illegal  action  or 
conduct  designed  to  restrict  competition 
relates,  directly  or  indirectly,  to  rates  or 
fares.  Regardless  of  whether  the  illegal 
restriction  occurs  prior  or  after  the 
submission  of  rates,  the  end  result  is 
that  the  Govenunent  may  have  to  pay 
more  to  meet  its  transportat    n  needs. 

F.  Comment:  'Whom  does  paragraph 
C(2)  apply  to? 

Answer  Paragraph  C(2)  asks  for  the 
name  and  title  of  the  individuals  within 
the  carrier's  organization  responsible  for 
determining  the  rates  or  fares  offered  in 
the  tender.  Paragraph  C(2)  should  only 
be  initialed  and  filled  out  when  the 
certification  is  being  signed  by  an  agent 
of  the  carrier.  If  the  certification  is  being 
signed  by  an  individual  in  the  carrier's 
organization  responsible  for  determining 
the  rates  or  fares  offered  in  the  tender, 
the  individual  should  initial  paragraph 
C(l)  (in  such  a  case  paragraph  C{2)  does 
not  apply  and  should  be  left  blank). 

The  revised  certification  is 
reproduced  below: 

Certificatioii  of  Independenl  Pridng 

A.  For  the  purpose  of  inducing  the  United 
States  to  accept  these  tendered  rates  or  fares, 
the  undersigned  declares,  with  the 
understanding  that  a  false  statement  is  a 
violation  of  law  subject  to  criminal  and  civil 
penalties,  that  the  following  is  true: 

1.  The  rates  or  fares  in  this  tender  have 
been  arrived  at  independently  and,  except  as 
described  m  para^aph  B.  below,  there  has 
been  no  communication,  agreement, 
understanding,  collusion,  or  any  other  action 
in  respect  to  Uiese  rates  or  fares,  with  any 
carrier,  competitor  or  agent  thereof. 

2.  The  rales  or  fares  or  other  information 
submitted  in  this  tender  ha\e  not  and  will  not 
be  disclosed  directly  or  indirectly  to  any 
other  carrier,  competitor,  or  agent  thereof, 
except  as  described  in  paragraph  a  below.  If 
required  by  law  to  be  filed  with  a  government 
agency,  disclosure  will  not  be  made  by  the 
carrier  prior  to  public  disclosure  by  that 
agency. 

3.  No  action  has  been  or  will  be  taken,  and 
no  agreement  or  understanding  has  beer  or 
will  be  made,  with  any  other  carrier, 
competitor,  or  agent  thereof  to: 

(a)  Submit  or  not  to  submit  rales  or  fares: 
or 

(b)  Change,  cancel,  or  withdraw  rates  or 
fares;  or 

(c)  File  the  same  or  prearranged  rales  or 
fares;  or 

(d)  Restrict  competition  for  United  States 
Government  traffic  by  any  means  or  device. 

B.  It  is  understood  that  this  certification 
does  not  prohibit  discussions  concerning  this 


tender  between  a  freight  forwarder  and  its 
underlying  carriers,  between  a  carrier  or 
freight  forwarder  and  its  agents  providing 
underlying  transportation  service  or 
equipment,  or  between  or  among  interline 
carriers  jointly  participating  in  this  tender.  It 
is  also  understood  that  this  certification  does 
not  prohibit  discussions  concerning  this 
lender  between  commonly  owned  companies 
(carriers  or  freight  forwarders)  if  the  common 
ownership  has  been  previously  disclosed  in 
writing  to  the  Military  Traffic  Management 
Command. 

C.  The  undersigned  further  certifies  that 
(enter  initials  next  to  subparagraph  1  or  2 
below,  as  applicable): 

1. 1  am  responsible  for  determining  the 
rates  or  fares  being  offered  in  this  tender 
that  1  have  been  authorized,  in  writing,  to 
sign  this  certificate  on  behalf  of  the  carrier; 
that  1  have  not  participated  and  will  not 
participate  in  any  action  contrary  to 
subparagraphs  A(l)  through  A(3)  above:  and. 
that  I  have  no  knowledge  that  any  other 
person  has  taken  such  action;  OR 

2. 1  am  an  authorized  agent  for  the  carrier, 
that  1  have  nol  personally  participated,  and 
will  nol  participate,  in  any  action  contrary  to 
subparagraphs  A(l)  through  A(3)  above;  that 
as  an  agent  1  have  been  authorized,  in 
writing,  to  certify,  and  do  hereby  certify,  that 
the  following  principals  have  nol  participated 
in  any  action  contrary  to  subparagraphs  A(l) 
through  A(3)  above: 

Name  B' Title. 

Organization    — 

(Type  or  print  name  and  position  tide  of 
person(s)  in  the  carrier's  organi  ation 
responsible  for  determining  the  .-ales  or  fares 
offered  in  this  tender.) 

3.  This  certification  applies  to  any  medium 
used  for  the  offering  of  the  rates  or  fares,  to 
include  paper  and  any  type  of  magnetic 
media  such  as  magnetic  tapes,  floppy  disks, 
or  CD  ROM. 

Signature: 

Print  or  type  name: 


Title:  — — 

Date; " 

Kenneth  L  Denton, 

Alternate  Army  Liaison  Officer  With  the 

Federal  Register. 

[FR  Doc.  91-113  Filed  1-3-91;  8:45  am) 

BILUNG  CODE  3710-0*-M 

Corps  of  Engineers,  Department  of 
ttie  Army 

Intent  To  Prepare  a  Joint  Draft 
Supplemental  Environmental  Impact 
Statement  for  a  Proposed  Navigation 
Improvement  Project  at  Maalaea 
Harbor,  Maui,  HI 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  Intent^ 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  Honolulu  District  in 
partnership  with  the  State  of  Hawaii, 
Department  of  Transportation,  is 


proposing  to  improve  the  light  draft 
harbor  at  Maalaea,  Maui,  Hawaii,  by 
enlarging  the  turning  basin,  changing  the 
location  of  the  entrance  channel  and 
constrxicting  a  new  protective 
breakwater.  In  addition  a  rivetted  mole 
would  be  added  to  the  existing  south 
breakwater  for  parking,  and  the  State  of 
Hawaii  would  add  new  berthing 
facilities  and  other  infrastructure 
improvements.  The  improvements  are 
needed  to  reduce  damage  from  storm 
waves  to  boats  at  the  existing  berths 
and  to  expand  the  capacity  of  the 
harbor.  The  completed  project  is 
expected  to  significantly  reduce  vessel 
damage,  and  to  increase  berths  from 
about  90  to  about  240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  B.  Lennan.  U.S.  Army 
Engineer  District,  Honolulu.  ATTN: 
CEPOr>-ED-PV,  Fort  Shafter,  Hawaii 
96858-5440,  Phone:  (808)  43&-2264. 
SUPPLEMENTARY  INFORMATION:  1.  The 
Federal  portion  of  the  project  is 
expected  to  include  the  following  items: 

a.  An  extension  to  the  existing  south 
breakwater  620  feet  long. 

b.  The  addition  of  a  rivetted  mole  400 
feet  long  on  the  southward  side  of  the 
existing  south  breakwater  for  additional 
parking. 

c.  A  new  entrance  channel,  610  feet 
long,  varj'ing  in  width  from  150  to  180 
feet,  and  varying  in  depth  from  12  to  18 
feet. 

d.  A  1.7  acre  turning  basin. 

e.  Removal  of  80  feet  of  the  existing 
east  breakwater. 

2.  The  State  of  Hawaii  portion  of  the 
project  is  expected  to  include  the 
following  items; 

a.  An  interior  rivetted  mole  and  a 
berthing  area  8  feet  deep  adjacent  to  the 
existing  east  breakwater. 

b.  Parking,  water,  electricity,  fuel  and 
restroom  facilities. 

c.  An  increase  of  approximately  150 
berths. 

3.  Alternatives  to  be  considered 
include  "No  Action"  and  various 
alternative  alignments  and 
configurations  of  the  entrance  channel 
and  breakwaters. 

4.  The  Corps  conducted  a  complete 
public  involvement  program,  for  the  final 
EIS  circulated  in  1980,  and  the  Stale  of 
Hawaii  conducted  a  complete  public 
involvement  program  for  their  final  EIS 
circulated  in  1982.  In  addition,  a  draft 
and  final  Environmental  Assessment 
was  circulated  in  1989  and  1990,  along 
with  a  public  meeting  and  several 
workshops  with  interested  community 
groups.  Formal  consultation  under 
section  7  of  the  Endangered  Species  Act 
has  been  completed  with  the  National 
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Marine  FisherieB  Service  for  species 
under  their  jurisdiction,  and 
coordination  with  the  State  Historic 
Preservation  Officer  has  been 
completed.  The  supplemental  E!S  will 
address  new  information  concerning 
surfing  sites  and  the  endangered 
humpback  whale,  as  well  as  any  other 
significant  issues  developed  during  the 
scoping  process.  Federal,  State  of 
Hawaii,  local  agencies,  interested 
private  organizations  and  concerned 
citizens  will  be  solicited  for  input  during 
the  public  involvement  program. 

5.  A  public  scoping  meeting  to  be  held 
on  Maui  is  being  planned  for  early  1991, 
but  no  date  has  yet  been  set.  The  draft 
supplemental  EIS  is  expected  to  be 
available  in  September  1991. 
Kenneth  L  Denton. 

Alternate  Army  Liaison  Officer  With  the 
Federal  Register 
[PR  Doc.  ffl-114  Filed  1-3-91;  8.45  am] 

MLUNQCOOC  I71»-0e-4l 


Department  of  the  Navy 

Privacy  Act  of  1974;  Alter  a  Record 
System 

AOENCY:  Department  of  the  Navy. 
ACTION:  Alter  a  record  system. 

summary:  The  Department  of  the  Navy 
proposes  to  alter  one  existing  record 
system  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a).  The 
exemption  rule  for  record  system  notice 
NO5800-1  was  never  promulgated  in 
accordance  with  requirements  of  5 
U.S.C.  553  (b)  (1),  (2).  and  (3),  (c)  and  (e). 
This  alteration  corrects  this 
administrative  oversight. 
DATES:  The  proposed  action  will  be 
effective  on  February  4, 1991  unless 
comments  are  received  that  would  result 
in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  Mrs. 
Gwendolyn  Aitken,  Head,  PA/FOIA 
Branch,  Office  of  the  Chief  of  Naval 
Operations  (OP-09B30),  Department  of 
the  Navy,  The  Pentagon.  Washington. 
DC  20350-2000.  Telephone  (703)  694- 
2004. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a)  were  published  in  the 
Federal  Register  as  follows: 

51  PR  12908  Apr  16,  1986 

51  FR  18066  May  16,  19e6(DONCompilalion 

changes  follow) 

51  FR  19884  )un  3.  1986 

51  FR  30377  Aug  28,  1986 

51  FR  b0393  Aug  26,  1986 

51  FR  45931  Dec  23.  1986 


52  FR  2147     Jan  20. 1987 
52  FR  2149     jan  20.  1987 
52  FR  8500     Mar  18,  1987 
52  FR  15530     Apr  29,  1987 
52  FR  22671     Jun  15,  1987 

52  FR  45848     Dec  2,  1987 

53  FR  17240     May  16,  1988 
53  FR  21512     Jun  8,  1988 
53  FR  25363     Jul  6,  1988 
53  FR  39499     Oct  7.  1988 

53  FR  41224     Oct  20.  1988 

54  FR  8322  Feb  28,  1989 
54  FR  14378  April,  1989 
54  FR  32682  Aug  9.  1989 
54  FR  40180  Sep  29,  1989 
54  FR  41495  Oct  10,  1989 
54  FR  43453  Oct  25,  1989 
54  VR  45781  Oct  31,  1989 
54  FR  48131  Nov  21,  1989 
54  FR  51784     Dec  18,  1989 

54  FR  52976     Dec  26.  1989 

55  FR  21910    May  30, 1990  (Navy  Mailing 
Addresses) 

55  FR  37930  Sep  14,  1990 
55  FR  42758  Oct  23.  1990 
55  FTl  47508  Nov  14,  1990 
55  FR  48678     Nov  21,  1990 

An  altered  system  report,  as  required 
by  5  U.S.C.  522a(r)  of  the  Privacy  Act. 
was  submitted  on  December  17. 1990,  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4b  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,"  dated  December  12, 1985 
(50  FR  52738,  December  24, 1985).  The 
changes  to  the  record  system,  and  the 
record  system  notice  in  its  entirety,  are 
provided  below. 

Dated:  December  21, 1990. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

NO580a-l 

System  name: 

Legal  Office  Litigation/ 
Correspondence  Files  (51  FR  18164,  May 
16,  1986). 

Changes: 


Categories  of  individuals  covered  by  the 

system: 

Delete  entry  and  substitute  with 
"Individuals  involved  in  litigation  which 
requires  Navy  action." 

Categories  of  records  in  the  system: 

Delete  entry  and  substitute  with 
"Statements;  affidavits/declarations; 
investigatory  and  administrative 
reports,  including  background 
investigations  to  determine  suitability 


for  service:  personnel,  financial,  medical 
and  business  records;  promotion/ 
evaluation  information;  test  or 
evaluation  mcteriah;;  hotline  complaints 
and  responses  thereto;  discovery  and 
discovery  responses;  motions:  orders; 
rulings;  letters;  messages;  forms;  reports; 
surveys:  audits:  summons:  English 
translations  of  foreign  documents; 
photographs:  legal  opinions:  subpoenas; 
pleadings,  memos;  related 
correspondence;  briefs;  petitions;  court 
records  involving  litigation;  and,  related 
matters. 

Authority  for  maintenance  of  the 
system: 

Delete  entry  and  substitute  with  "5 
U.S.C.  301,  Departmental  Regulations. 
*        •        *        •        * 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

Storage: 

At  the  end  of  entry,  add  "and 
computerized  docket  system." 

Retrievability: 

Delete  entry  and  replace  with  "Name 
of  individual  and  the  year  litigation 
commenced." 

Record  source  categories: 

Delete  entry  and  substitute  with 
"Military  personnel  system,  medical 
records,  investigative  records,  personal 
interviews,  personal  observations 
reported  by  persons  witnessing  or 
knowing  of  incidents." 

Safeguards: 

Delete  entry  and  substitute  with 
"Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  supervised  areas.  Access  is 
controlled  by  password  or  other  user 
code  system." 

Retention  and  disposal: 

Delete  entry  and  substitute  with 
"After  closure,  records  are  sent  to 
Federal  Records  Center  where  they  are 
retained  permanently." 


Notification  procedure: 

Delete  entry  and  substitute  with 
"Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  naval 
activity  involved  in  the  litigation  or  to 
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the  Associate  General  Counsel 
(Litigation),  Washington,  DC  20360-5110. 
Written  requests  should  include  name 
and  date  htigation  was  filed." 

Record  access  procedures: 

Delete  entry  and  substitute  with 
"Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquires  to  the  naval  activity 
involved  in  the  litigation  or  to  the 
Associate  General  Covinsel  (Litigation), 
Washington,  DC  20360-5110. 

Written  requests  should  include  full 
name  and  year  litigation  commenced." 

Contesting  record  procedures: 

Delete  entry  and  substitute  with  "The 
Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager." 

Record  source  categories: 

Delete  entry  and  substitute  with 
"Court  records,  records  from  the 
individual,  personal  interviews  and 
statements,  departmental  records  such 
as  personnel  files,  medical  records. 
State  and  Federal  records,  police  reports 
and  complaints,  general 
correspondence." 

Exemptions  claimed  for  the  system: 

Delete  entry  and  substitute  with 
"Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a  (k)(l),  (k)(2),  (k){5), 
(k)(6),  and  (k)(7)  as  appficable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553  (b)(1).  (2), 
and  (3),  and  (c)  and  (e)  and  published  in 
32  CFR  part  701.  subpart  G.  For 
additional  information  contact  the 
system  manager." 

N05800-1 

SYSTEM  name: 

Legal  Office  Litigation/ 
Correspondence  Files 

SYSTEM  LOCATION: 

Organizational  elements  of  the 
Department  of  the  Navy.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Department  of  the  Navy 
compilation  of  record  system  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  litigation 
which  requires  Navy  action. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTBN: 

Statements;  affidavits/declarations; 
investigatory  and  administrative 
reports,  including  background 
investigations  to  determine  suitability 
for  service;  personnel,  financial,  medical 
and  business  records;  promotion/ 
evaluation  information:  test  or 
evaluation  materials;  hothne  complaints 
and  responses  thereto;  discovery  and 
discovery  responses:  motions:  orders: 
rulings;  letters;  messages;  forms;  reports: 
surveys:  audits:  summons;  English 
translations  of  foreign  documents: 
photographs;  legal  opinions;  subpoenas; 
pleadings;  memos;  related 
correspondence:  briefs;  petitions;  court 
records  involving  litigation;  and,  related 
matters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  use.  301,  Department  R.'gulations. 

PURPOSE(S): 

To  prepare  correspondence  and 
materials  for  litigation. 

ROUTINE  USES  OF  RECpRDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  the 
Department  of  the  Navy's  compilation  of 
record  systems  notices  apply  to  this 
system, 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  cabinets  and  computerized  docket 
system. 

RETRIEV  ability: 

Name  of  individual  and  the  year 
litigation  commenced. 

SAFEGUARDS: 

Manual  records  are  maintained  in  file 
cabinets  under  the  control  of  authorized 
personnel  during  working  hours.  The 
office  space  in  which  the  file  cabinets 
are  located  is  locked  outside  of  official 
working  hours.  Computer  terminals  are 
located  in  supervised  areas.  Access  is 
controlled  by  password  or  other  user 
code  system. 

RETENTION  AND  DISPOSAL: 

After  closure,  records  are  sent  to 
Federal  Records  Center  where  they  are 
retained  permanently. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Associate  General  Counsel 
(Litigation),  Department  of  the  Navy. 
Washington,  DC  20360-5110. 


NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  naval 
activity  involved  in  the  litigation  or  to 
the  Associate  General  Counsel 
(Litigation),  Department  of  the  Navy. 
Washington,  DC  20360-5110. 

Written  requests  should  include  name 
and  date  litigation  was  filed. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  naval  activity 
involved  in  the  litigation  or  to  the 
Associate  General  Counsel  (Litigation). 
Department  of  the  Naw.  Washington, 
DC  20360-5110. 

Written  requests  should  include  full 
name  and  year  litigation  commenced. 

CONTESTING  RECORD  PROCEDURES: 

The  Department  of  the  Navy  rules  for 
accessing  records  and  contesting 
contents  and  appealing  initial 
determinations  by  the  individual 
concerned  are  published  in  Secretary  of 
the  Navy  Instruction  5211.5;  32  CFR  part 
701;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Court  records,  records  from  the 
individual,  personal  interviews  and 
statements,  departmental  records  such 
as  personnel  files,  medical  records. 
State  and  Federal  records,  police  reports 
and  complaints,  general 
correspondence. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  552a  (k)(l).  (k)(2).  (k)(5), 
(k)(6),  and  (k)(7)  as  applicable. 

An  exemption  rule  for  this  systein  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553  (b)  (1),  (2). 
and  3,  (c)  and  '  J  and  published  in  32 
CFR  part  701,  subpart  G.  For  additional 
information  contact  the  system  manager. 

[FR  Doc.  91-95  Filed  l-3-«l;  8:45  am] 

BILUNG  CODE  3(1(H)1-N 


DEPARTMENT  OF  EDUCATION 

[CFDA  No  J  ft4.003C] 

Developmental  Bilingual  Education 
Program;  Invitation  tor  Applications 
for  New  Awards  lor  Fiscal  Year  (FY) 
1991 

Purpose  of  Program:  To  provide  grants 
to  local  educational  agencies  (LEAsj 
and  institutions  of  higher  education 
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applying  jointly  with  one  or  more  LEAs 
to  establish,  operate,  or  improve 
developmental  bilingual  education 
programs. 

Deadline  for  Transmittal  of 
Applications:  April  5. 1991. 

Deadline  for  Intergovernmental 
Review:  |une  4, 1991 . 

Applications  Available:  February  15. 
1991. 

Available  Funds:  $1.5  million. 

Estimated  Range  of  Awards:  $75,000- 
$300,000. 

Estimated  A  verage  Size  of  A  wards: 
S166.000. 

Estimated  Number  of  A  wards:  9. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  paris  74.  75.  77,  79,  80.  81.  82,  85, 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  500  and  501. 

Priority:  The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  pnority: 

Projects  providing  instruction  in  one 
of  the  following  second  languages: 
Arabic,  French,  German,  Hindustani, 
Italian.  Japanese,  Portuguese,  Russian, 
Spanish,  Vietnamese,  or  one  of  the 
Chinese  languages.  The  special  need  for 
programs  of  instruction  in  these 
languages  is  due  to  recognition  that  such 
programs  help  develop  our  national 
linguistic  resources  and  promote  our 
international  competitiveness. 

However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
pnority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  501.31. 

In  addition  to  the  maximum  of  100 
points  awarded  under  34  CFR  501.31,  the 
program  regulations  in  34  CFR  501.32(b) 
provide  that  the  Secretary  distributes  15 
additional  points  among  the  factors 
iisied  m  34  CF'R  501.32(a).  For  this 
competition  the  Secretary  distributes  the 
15  additional  points  as  follows: 

(1)  The  need  to  assist  LEP  children 
who  have  been  historically  underserved 
by  programs  for  limited  English 
proficient  persons  (34  CFR 
501.32(a)(1))— 1  point. 

(2)  The  relative  need  of  the  particular 
LEA(s)  for  the  proposed  program  (34 
CFR  501.32(a)(21)— 6  points. 

(3)  The  need  to  provide  assistance  in 
proportion  to  the  distribution  of  LEP 
children  throughout  the  Nation  and 


within  each  cf  the  States  (34  CFR 
501.32(a)(3))— 7  points. 

(4)  The  number  and  proportion  of 
children  from  low-income  families  to  be 
benefited  by  the  program  (34  CFR 
501.32(a)(4))— 1  point. 

For  Applications  or  Information 
Contact:  Ana  Maria  Garcia.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  5088.  Switzer 
Building.  Washington,  DC  20202-6641. 
Telephone:  (202)  732-5701. 

Program  Authority:  20  U.S.C.  3291(a)(2). 
Dated:  December  11, 1990. 
Ril«  Esquivel, 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
(FR  Doc.  91-80  Filed  l-»-91i  8:45  am) 
BIUJMO  COOC  MOO-OI-M 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
(FE  Docket  No.  90-106-NGl 

Allied  Producers  Gas  Service  Inc.; 
Application  for  Blanket  Authorization 
To  Import  and  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  6, 
1990,  as  amended  December  10, 1990,  of 
an  application  filed  by  Allied  Producers 
Gas  Service  Inc.  (Allgas)  for  blanket 
authorization  to  import  up  to  300  Bcf  of 
natural  gas  from  Canada  and  to  export 
up  to  200  Bcf  of  natural  gas  from  the 
United  States  to  Canada  for  a  two-year 
term  beginning  on  the  date  of  first 
import  or  export.  Allgas  requests 
authority  to  import/export  the  natural 
gas  at  any  point  on  the  U.S. /Canadian 
border  where  existing  pipeline  facilities 
are  located.  No  new  construction  would 
be  involved.  Allgas  also  states  it  will 
submit  quarterly  reports  to  FE  detailing 
each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p  m..  est.,  February  4. 1991. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 


Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Dukes,  Office  of  Fuels 
F*rograms,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-9590. 
Lot  Cooke,  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  Office  of 
General  Counsel,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  6E- 
042, 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION:  Allgas.  a 
corporation  organized  in  the  State  of 
Delaware  with  its  principal  place  of 
business  in  Dallas,  Texas,  is  a  wholly 
owned  subsidiary  of  TransCanada 
PipeLines  Limited  (TransCanada),  a 
Canadian  gas  transmission  company, 
Allgas,  a  natural  gas  marketer,  plans  to 
import  and  expo.'"t  natural  gas  on  its  own 
behalf  or  act  as  broker  or  agent  on 
behalf  of  others, 

Allgas  anticipates  that  the  gas  for  the 
proposed  import  would  be  produced  in 
the  Province  of  Alberta,  Canada,  The 
proposed  imported  natural  gas  would  be 
sold  at  market  responsive  prices  on  a 
short-term  basis  to  U.S.  customers.  The 
proposed  export  authority  would  enable 
Allgas  to  make  natural  gas  available  on 
a  short-term  or  spot-market  basis  to 
various  Canadian  end-users  as  required 
by  each  export  sales  transaction.  Allgas 
further  contemplates  that  gas  import 
volumes  may  be  exported  back  into 
Canada,  and  that  blanket  export 
volumes  transported  to  Canada  may 
ultimately  be  re-imported  to  the  U.S. 
The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  reviewing 
natural  gas  export  apphcations,  the 
domestic  need  for  the  gas  to  be  exported 
is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  irrangements.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  the  proposed  imports  will  make 


competitively  priced  gas  available  to 
U.S.  markets  while  the  short-term  nature 
of  the  transactions  will  minimize  the 
potential  for  undue  long-term 
dependence  on  foreign  sources  of 
energy.  Allgas  also  asserts  that 
TransCanada,  its  parent  company,  has 
access  to  approximately  20  Tcf  of 
natural  gas  reserves  which  provide 
assurance  that  any  import  sales 
negotiated  will  be  delivered.  With 
respect  to  export  gas  supplies,  Allgas 
states  that  since  it  proposes  to  import 
more  gas  than  it  exports,  there  will  be  a 
favorable  net  gain  in  gas  supplies 
available  to  the  U.S.  Parties  opposing 
the  arrangement  bear  the  burden  of 
overcoming  these  assertions 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.), 
requires  DOE  to  give  appropriate 
consideration  to  the  enyMWH»«rt<ri 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  a.'  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
s  ich  as  additional  written  comments,  an 
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oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Allgas'  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
oi  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  December  28. 
1990. 

Clifford  P.  Tomaszewski. 
A  cting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
|FR  Doc.  91-146  Filed  1-3-91;  8  45  am) 
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IFE  Docket  No.  9O-108-NG) 

Indeck  Energy  Services  of  Corinth, 
Inc.,  et  aU  Application  for  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 


SUMdUry:  The  Office  of  Fossil  Energy 
(FE)  ot  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  December  6. 
1990,  of  an  application  filed  jointly  by 
Indeck  Energy  Services  of  Corinth.  Inc. 
(Indeck-Corinth),  Indeck  Energy 
Services  of  Ilion,  Inc.  (Indeck-Ilion), 
Indeck  Energy  Services  of  Oswego,  Inc. 
(Indeck-Oswego),  and  Indeck  Energy 
Services  of  Yerkes,  Inc.  (Indeck-Yerkes) 
(together  Indeck]  for  blanket 
authorization  to  import  up  to  a  total  of  9 
Bcf  of  natural  gas  from  Canada  over  a 


period  of  two  years  beginning  on  the 
date  of  the  initial  delivery.  Indeck  would 
use  only  pipeline  facilities  currently  in 
place  to  transport  this  gas  from  the       . 
international  border. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  e.s.t.,  February  4. 1991 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50, 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.J.  Fleming.  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-094, 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20535,  (202)  586-W19. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  The 
Indeck  companies  are  wholly  owned 
subsidiaries  of  Indeck  Energy  Services. 
Inc.  (Services).  Services  and  Indeck  are 
all  Illinois  corporations.  Since  1985. 
Services  and  its  wholly  owned 
subsidiaries  have  been  engaged  in  the 
development,  ownership,  and  operation 
of  ccgeneration  projects. 

In  September  1990,  Indeck-Oswego 
and  Indeck-Yerkes  were  authorized  to 
import  from  Canada  a  total  of  9  Bcf  of 
natural  gas  annually  over  a  15-year 
period  to  fuel  two  new  cogeneration 
plants  under  construction  in  Oswego 
and  Ton.iwanda.  New  York.  See  DOE/ 
FE  Opinion  and  Order  No.  425  (1  FE 
Para.  70.353).  Applications  of  Indeck- 
Corinth  and  Indeck-Ilion  are  currently 
pending  before  FE  for  authorization  to 
import  a  total  of  9.5  Bcf  of  Canadian  gas 
annually  for  15  years  to  supply  new 
cogeneration  plants  to  be  built  in 
Corinth  and  Ilion,  New  York.  See  FE 
Docket  Nos.  90-06-NG  and  90-07-NG. 

Indeck  states  that  the  short-term  spot 
market  imports  proposed  in  this 
proceeding  would  provide  additional 
competitive  supply  sources  for  their 
New  York  cogeneration  plants.  In 
addition  to  the  quantity  Indeck  would 
purchase  for  turbine  fuel,  Indeck  may 
also  buy  Canadian  gas  and  resell  it  to 
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pipelines,  distributors,  and  end-users  or 
serve  as  an  agent  on  behalf  of  spot 
market  customers.  Indeclt  asserts  that 
allowing  them  to  resell  gas  imported 
through  the  spot  market  that  is  not 
consumed  in  the  cogeneration  plants 
would  expand  the  available  gas  supply 
in  the  United  States  and  enhance  price 
competition. 

According  to  Indeck.  the  import 
volumes,  delivery  points,  prices, 
transportation  arrangements,  and  other 
specifics  will  vary  for  different 
transactions.  The  provisions  of  the 
particular  agreements  will  be 
established  through  individual 
negotiations  based  on  market  conditions 
which  exist  at  the  time.  Indeck  states 
that  they  Intend  to  comply  with  DOE's 
reporting  requirements  and  will  file 
quarterly  reports  following  authorization 
giving  the  specific  details  of  each 
transaction. 

The  decision  on  Indeck's  application 
will  be  made  pursuant  to  section  3  of  the 
NGA.  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  and  DOE's  gas  import  policy 
guidelines.  Under  the  policy  guidelines, 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  Indeck  asserts  that 
this  import  arrangement  will  be 
competitive  and  thus  in  the  public 
interest.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  his  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq] 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comineot  Procadurm 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protectant  a  party  to  the  proceeding, 
a!  hough  protests  and  comments 


received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  commentH 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  of  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Indecks  application  is 
available  for  inspection  and  copying  of 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  430  p  m.,  Monday  through 
Friday,  except  Federal  holidays. 

Is.<iued  in  Washington.  DC  December  2tt, 
1990. 
Cliffonl  P.  TomasMwski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  91-145  Filed  1-3-91;  MS  am) 
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(FE  Docfcd  No.  M>-92-NG] 

Sumas  Energy,  Inc^  Application  To 
Import  Natural  Gas  From  Canada 

aoency:  Office  of  Fossil  Energy,  DOE. 
ACTIOM:  Notice  of  application  to  import 
natural  gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  October  25. 
1990.  of  an  application  filed  by  Sumas 
Energy.  Inc.  (SEI).  to  import  Canadian 
natural  gas.  SEI  is  requesting 
authorization  to  import  up  to  5  Bcf  of 
natural  gas  per  year  over  a  20-year  term 
commencing  approximately  October 
1991  The  proposed  imports  would  be 
used  as  fuel  in  a  new  66  megawatt  (MW) 
electric  generating  plant  to  be 
constructed  and  operated  by  SEI  at  its 
proposed  cogeneration  facility  near 
Sumas.  Washington.  The  gas  would  be 
delivered  to  the  cogeneration  facility  by 
the  proposed  Sumas  Pipeline-USA 
pipeline  facility.  The  natural  gas  would 
be  imported  at  the  interconnection 
between  Sumas  Pipeline-USA  and  either 
Westcoast  Energy,  Inc.  (Westcoast),  or 
Sumas  Pipeline-Canada  near 
Huntingdon.  British  Columbia. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0104-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intev^ention  and 
written  comments  are  invited. 
DATES:  r.otesfs,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p  m.,  e.s.t..  February  4, 1991. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  room  3F-056.  ITv-50.  Forreslal 
Building,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION: 
Steven  Mintz.  Office  of  Fuels  IVograms. 
Fossil  Energy,  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F- 
056. 1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  .586-9506. 
Lot  Cooke.  Office  of  Assistant  General 
Counsel  for  Fossil  Energy,  U.S. 
Department  of  Energy.  Forreslal 
Building,  room  6E-042.  GC-32. 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION:  SEI.  a 

corporation  organized  under  the  laws  ol 
the  State  of  Washington,  intends  to 
construct,  own  and  operate  a  new  gas- 
fired  cogeneration  facility  near  Sumas. 
Washington.  The  cogeneration  facility  is 
scheduled  to  have  an  electrical 
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generating  capacity  of  66  MW.  SEI  has 
signed  a  20-year  contract  with  Puget 
Sound  Power  &  Light  Company  lo 
supply  56  MW  of  firm  power  from  the 
cogeneration  facility  beginning  in 
November  1991.  In  addition, 
approximately  45.000  Ibs/hr  or  low- 
pressure  steam  (37,000  Ibs/hr  from  a 
boiler  -f  7.500  Ibs/hr  extracted  from  a 
condensing  turbine)  will  be  sold  to 
SOCCO.  INC.  (SOCCO).  which  will  own 
and  operate  a  lumber  kiln  drying  facility 
adjacent  to  the  cogeneration  facihty. 
SOr    1  is  an  affiliate  of  SEI. 

In  order  to  fuel  the  proposed 
cogeneration  facility,  SEI  requests 
authority  to  import  from  Canada  up  to 
15,000  Mrf  of  natural  gas  per  day  and  up 
to  5  Bcf  per  year  over  a  20-year  term. 
The  source  of  the  gas  will  be  a 
combination  of  gas  produced  from 
reserves  owned  by  ENCO  Resources 
Limited  (ENCO).  an  affiliate  of  SEI  or 
gas  purchased  under  long-term  contracts 
from  one  or  more  non-affiliated 
Canadian  suppliers  (Contracted  Gas). 
As  of  the  date  of  the  application  ENCO 
had  executed  binding  agreements  with 
several  Canadian  companies  for  the 
purpose  of  purchasing  proven  gas 
reserves  estimated  at  64.9  Bcf.  SEI  states 
that  it  is  unlikely  that  Contracted  Gas 
will  be  required  until  the  year  2001  when 
deliverability  of  ENCO's  reserves  may 
decline  below  SEI's  requirements.  SEI 
has  not  signed  any  agreements  for 
Contracted  Gas  nor  is  it  negotiating  for 
or  attempting  to  acquire  any  Contracted 
Gas.  Contracted  Gas  will  be  the  result  of 
arm's  length  negotiation  between  an 
unrestrained  buyer  and  seller. 

SEI  would  notify  FE  in  writing  of  the 
date  of  first  delivery  of  natural  gas 
imported  under  the  requested 
authorization  within  two  weeks  of  the 
date  of  the  date  of  such  delivery.  Also. 
SEI  states  that  is  would  file  quarterly 
reports  detailing  any  transactions. 

The  draft  of  the  proposed  gas  supply 
contract  between  SEI  and  E.NCO  does 
not  specify  a  price  because  costs,  such 
as  transportation,  processing,  well 
operating  costs  and  other  costs  are  still 
being  determined.  However.  SEI  states 
that  the  contractural  arrangement  with 
ENCO,  whereby  most  of  its  gas 
requirements  will  be  provided  through 
the  acquisition  of  natural  gas  reserves  in 
the  ground,  will  significantly  reduce  its 
cost  of  fuel  relative  to  alternatives.  For 
example:  The  acquisition  cost  of  the 
proven  reserves  on  the  properties  being 
acquired  by  ENCO  will  have  a  weighted 
average  cost  of  $0.2248  (US$/Mcf);  the 
cost  of  transportation  and  processing  for 
the  reserved  from  the  wellhead  to  the 
burner-tip  will  average  approximately 
$0.61  (US$/Mcf);  after  including 


operating  costs  and  developmental 
costs,  ENCO  will  be  able  to  deliver  gas 
to  SEI  for  an  estimated  $1.20  fUS$/Mcf). 

The  gas  will  be  transported  from  the 
wellhead  to  various  natural  gas 
processing  plants  owned  and  operated 
by  Westcoast  via  gathering  lines  and 
raw  gas  lines  that  will  be  owned  by 
Westcoast  or  ENCO.  The  gas  produced 
by  ENCO  most  likely  will  be  processed 
by  Westcoast's  Taylor  or  Ft.  Nelson 
processing  plants.  The  gas  then  will  be 
transported  south  via  Westcoast's  main 
transmission  line  to  its  Meter  Station 
No.  16  at  Huntingdon.  British  Columbia. 
SEI  has  applied  to  the  National  Energy 
Board  of  Canada  for  permission  to 
construct  approximately  a  30<J  meter 
pioeline  from  Westcoast's  Meter  Station 
No.  16  to  the  Canada-US  international 
boundary  and  approval  is  pending.  SEI 
will  construct  the  sumas  Pipeline-USA. 
approximately  a  3.0  mile  (4.900  meter) 
line  from  the  international  boundary  to 
the  cogeneration  facility.  SEI  has 
applied  to  the  appropriate  Federal,  state 
and  local  agencies  for  all  necessary 
permits  to  construct  both  the 
cogeneration  plant  and  the  connecting 
pipeline.  In  addition.  SEI  has  entered 
into  right-of-way  agreements  with 
landowners  for  substantially  all  of  the 
proposed  pipeline  route. 

In  support  of  its  applicaion.  SEI  states 
that  the  natural  gas  it  seeks  to  import 
represents  the  best  overall  supply 
agreement  that  could  be  secured  on  a 
long-term,  firm  supply  basis.  SEI  futher 
claims  that  for  more  than  eight  months  it 
attempted  to  enter  into  a  long-term 
contractual  arrangement  with  a 
domestic  or  Canadian  producer  of 
natural  gas  to  provide  a  firm  supply  of 
gas  at  a  predetermined  price  for  a  period 
of  at  least  ten  years.  No  producer  was 
willing  to  provide  the  required  volumes 
of  gas  at  a  price  that  made  SEI's 
proposed  cogeneration  project 
financally  feasible.  Therefore,  SEI 
secured  a  long-term  gas  supply  by 
purchasing  proven  gas  reserves  that 
could  be  used  as  required. 

SEI  maintains  that  the  proposed 
imports  are  not  inconsistent  w\th  the 
public  interest  as  the  terms  and 
conditions  of  the  agreement  with  ENCO 
will  represent  a  secure  long-term  source 
of  gas  that  is  significantly  more 
economical  than  alternative  sources  of 
gas,  including  gas  from  domestic 
suppliers. 

SEI  has  filed  a  Certificate  of 
Compliance  with  the  coal  capability 
requirement  for  proposed  new  electric 
powerplants  on  November  8, 1990. 
pursuant  to  the  Powerplant  and 
Industries  Fuel  Use  Act  of  1978  (10 


U.S.C.  3801  et.  seq.,  as  amended;  83  FR 
35544.  September  14, 1988). 

The  decision  on  SEI's  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas.  security  of  the  long-term 
supply,  and  any  relevant  issues  that 
may  be  unique  to  cogeneration  facilities. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issues  of  competitiveness,  need  for 
the  gas.  and  security  of  supply  as  set 
forth  in  the  policy  guidelines.  The 
applicant  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  competitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  import  arrangement  bear  the  burden 
of  overcoming  these  assertions. 

SEI  stated  in  its  application  that  its 
proposed  import  arrangement  meets  all 
of  the  terms  and  conditions  imposed  by 
FE  for  granting  a  blanket  gas  import 
authorization  and  requested  expedited 
processing  of  its  application  in  order  to 
receive  the  necessary  import 
authorization  by  December  31, 1990. 
DOE  has  determined  that  the  proposed 
import  arrangement  involves  long-term, 
firm  supplies  of  natural  gas  and  is  not  a 
blanket  import  proposal.  Also,  SEI  has 
not  made  a  compelling  argument  why 
DOE  should  suspend  its  normal 
procedures.  Therefore.  DOE  will  not 
make  a  decision  on  SEI's  import 
application  or  its  request  for  expedited 
treatment  until  after  the  30-day 
comment  period  on  the  application  is  up. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  use.  4321.  et.  seq. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this  •" 

proceeding  until  DOE  has  met  its  N'EPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  musi, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
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The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  proteslant  a  party  to  the  proceeding, 
although  protest*  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trail- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantal  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 


oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trail-type  hearing  must  show  that  there 
are  factual  i.ssufs  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  fur  a  full  and  troe  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  r.o  party  requests  additional 
procedures,  a  conditional  or  final 
opinion  and  order  may  be  issued  based 
on  the  official  record,  including  the 
application  and  response  filed  by  parties 
pursuant  to  this  notice,  in  accordance 
with  10  CFR  590.316. 

A  copy  of  SEIs  application  is 
a  vrt liable  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  In  Washington.  DC  on  December  28. 
1990. 
Clifford  P.  ToniasMwski. 

Aditii;  Ufputy  Assistant  Secretary  for  Fuels 
I'n^iirams.  Office  of  Fossil  Energy 
[VR  Doc.  91-144  Filed  1-3-m;  8:45  am| 

BILLMQ  CODE  U60-01-M 


Office  of  Heartnga  and  Appeala 

Caaea  Fllad  During  the  Week  of 
November  2  tttrough  November  9, 
1990 

During  the  Week  of  November  2 
through  November  9, 1990,  the  appeal 
and  the  applications  for  exception  or 
other  relief  listed  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  v%  ill  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

Unlcd:  December  27. 1990. 
George  B.  Breznay, 

Diroclor.  Of  fie;  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  hearings  and  Appeals 

(WMk  o<  Novennber  2  tTvougn  November  9.  1990] 


Date 


June  1.  1990. 


Name  and  locatnn  ot  appticani 


John  H  Caner.  Washington,  00.. 


Nov  0.  1090 Texaco/Sam't  Texaco.  Baton  Rouge,  Louisiana.. 


Nov  7.  1900.. 


Nov  8.  1990.. 


Nebraska  Energy  Ofhce  Lincoln.  Neb'asKa 


Taxaco/Smitti  Bros.  Texaco.  Bartow.  Flonda.. 


Case  No. 


LFA-0079 


RR321-28 


LEE-0016 


RR321-29 


Type  o<  submission 


Freedom  ot  Information  Appeal.  If  granted-  The  Apnt  16.  1990, 
Freedom  of  Information  Appeal  Decision  arxl  Order  (Case  No 
LFA-00351  issued  to  David  DeKoK  by  the  Office  of  Heanngs  and 
Appeals  mrould  be  modified 

Request  tor  Modification/Rescission  oi  the  Texaco  Refund  Pro- 
ceediog  If  g'anted  The  October  1l.  1990  Decision  and  Order 
{Case  Nos  RF321-473,  RF321-732  and  RF321-«e22)  issued  to 
Sam  s  Texaco  wouW  be  modified  regarding  the  firm  s  application 
for  refund  submitted  in  the  Texaco  Refund  Proceeding 

Application  lor  Exception.  If  granted:  The  Netiraska  Energy  Office 
would  t^  relieved  from  compliance  with  the  provisions  of  1 0  CFR 
420  l2(eM2)  which  prohibit  the  loaning  of  more  tfian  one-third  o* 
the  tunds  «i  trie  State  Energy  Conservation  Program  lor  building 
ene'gv  retro'its 

Roqcest  (or  K^odificaiion/ Rescission  m  the  Texaco  Refund  Pro- 
cftedmg  If  granted:  The  June  28,  1 990  Dectsion  and  Order  (Case 
Nos  RF321-4559  and  RF321-5660)  would  be  rrwdHied  regard- 
ing the  firm's  application  (or  refund  sutmitted  in  the  Texaco 
Refund  Proceeding 


Refund  Applications  Received 

(Week  of  November  2  to  November  9.  1990} 


Name  of  refund  pa>ceeding/Name  of  refund  applicant 

Casefto 

j           Data  received 

SlIIVO'l  ShAl                                         -1 -»...•. » 

RF3 15- 10076 
RF307-10161 

11/5/90. 

Sanamt  Exxon  Swvto* ~ ~~~~ 

11/5/90. 
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Refund  Applications  Received— Continued 

[Week  of  November  2  to  November  9.  1990] 


Name  of  refund  proceeding/Name  of  rotund  appkcart 


Case  No 


FaneAl  Bros  TrucUng.- 
Capitai  Gas  Co.,  Inc — 
Sumrton  Gas  Co,  mc ... 

Park  Ave.  She* 

DAO  Shed 

Jerry's  Shel. 


Buttman  Oil  Co  ,  Wic 

T  L  James  &  Co..  kw 

Bill  Morrow's  SheT  _ 

Caide  Oil  Refund  Applications^eceived... 
Gulf  Oil  Refund  Appfccations  Received  — 
Texaco  Refund  AppHcalwns  Recerved . — 
Tesoro  Oil  Refund  Applications  Received 


I 


RF304-12120 

RF304-12121 

RF304-12122 

RF315-10078 

RF315-10079 

RF31S-10060 

RF315-10081 

RF307-10162 

RF315-10077 

RF272-6420e  thru  RF272-a4365 

RF300- 13353  thai  RF300- 13473 

HF321-10777  thr\j  RF321-11218 

RF326-123  Ihru  RF32«-149 


Dale  recewed 


11/5/90 

11/5/90 

11/5/90 

11/8/90 

11/B/90 

11/8-90 

11/8/90 

11/8/90 

i1/5/90 

11/2/90  Ihro  11/9/90. 

11/2/90  thru  11/9/90. 

11/2/90  ttvu  11/9/90. 

11/2/90  Ihru  11/9/90 


|FR  Doc.  91-147  Filed  l-a-91:  8:45  ami 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  November  26 
Through  November  30, 1990 

During  the  week  of  November  26 
through  November  30. 1990,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Akin.  Gamp.  Strauss.  Hauer  &  Feld,  11/ 
27/90.  LFA-0076 
Akin.  Gump,  Strauss,  Hauer  &  Feld 
(Akin.  Gump)  filed  an  Appeal  from  a 
partial  denial  by  the  DOE's  Oak  Ridge 
Operations  Office  (ORO)  of  a  request 
for  information  under  the  Freedom  on 
Information  Act  (FOIA).  Akin.  Gump 
had  sought  copies  of  documents  relating 
to  a  contractor's  use  of  cesium  capsules 
leased  from  the  DOE,  and  to  DOE 
inquiries  into  the  future  use  and 
transportation  of  the  capsules.  The  ORO 
had  determined  that  six  responsive 
documents  were  exempt  from 
mandatory  disclsoure  pursuant  to 
Exemption  5  of  the  FOIA.  Four  of  these 
documents  were  withheld  pursuant  to 
the  attorney  work-product  privilege, 
while  the  remaining  two  were  withheld 
under  the  attorney-client  privilege.  Akin, 
Gump  challenged  both  the  sufficiency  of 
the  ORO's  reply  and  its  determination 
that  the  withheld  documents  fall  within 
the  scope  of  Exemption  5.  The  DOE 
detemrined  that  only  two  sentences 
contained  In  the  documents  withheld  as 
attorney  work-product  were  properly 
withheld  by  the  ORO.  The  DOE  found 
that  all  other  responsive  portions  of 


these  documents  were  purely  factual 
and  ordered  their  relea»e  to  Akin. 
Gump.  Concerning  the  two  documents 
withheld  pursuant  to  the  attorney-client 
privilege,  the  DOE  determined  that  the 
information  contained  in  one  had  not 
been  confidential  and  that  the  privilege, 
therefore,  no  longer  applied.  The  DOE 
ordered  that  the  document  also  be 
released  to  the  Appellant  The  DOE 
found  that  the  second  document  was 
exempt  from  mandatory  disclosure 
under  both  the  attorney-client  and 
deliberative  process  privileges 
incorporated  into  Exemption  5,  and  that 
it  was  properly  withheld  by  the  ORO. 
Finally,  the  DOE  determined  that  any 
public  interest  in  the  withheld  portions 
of  the  dociunents  did  not  outweigh  the 
agency's  need  to  obtain  open  and 
uninhibited  recommendations  from  its 
attorneys.  Accordingly,  the  Appeal  was 
granted  in  part  and  denied  in  part. 

Refund  Applications 

Atlantic  Richfield  Co./Freemansburg 
Arco.  Parkway  Arco.  11/29/90. 
RF304-7947.  RF304-12094 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  McMickle  &  Edwards  on  behalf 
of  two  retail  gasoline  outlets, 
Freemansburg  Arco  and  Parkway  Arco, 
that  were  owned  as  equal  partnerships 
by  Mr.  Dale  Staraer  and  Mr.  Elmer 
Freer.  The  claimants  requested  two 
separate  small  purchasers  evaluations 
for  their  respective,  individual  refunds 
under  the  small  purchaser  presumption 
on  the  basis  that  the  two  outlets  were 
separate  and  distinct  businesses.  The 
DOE  denied  the  claimants'  requested 
treatment  and  instead  calculated  the 
refund  using  a  single  small  purchaser 
presumption  of  injurj'.  The  total  amount 
of  refunds  approved  in  this  Decision  is 
$7,094.  representing  $5,000  in  principal 
and  $2,094  in  interest. 

Bi^  Horn  Coal  Co..  Union  Rock  fr 
Materials  Corp..  Rosebud  Cool 


Sales  Co..  11/26/90.  RF272-7401. 

RD272-740I.  RF272-7402.  RF272- 

7403.  RD272-7403 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  filed  in  the  Subpart  V  Crude  Oil 
refund  proceeding.  The  applicants  are 
involved  in  minerals  extraction,  and 
claim  that  they  were  injured  by  cmde  od 
overcharges  during  the  price  control 
period.  The  DOE  rejected  a  challenge  to 
these  refund  claims  filed  by  a 
consortium  of  States,  finding  that  the 
Slates  failed  to  support  their  ass«>rtion 
that  the  applicants  did  not  absorb  the 
crude  oil  overcharges.  The  DOE  also 
denied  two  Motions  for  Discovery  filed 
by  the  States.  Big  Horn  Coal  Co.  wds 
granted  a  refund  of  S25.935.  Union  Rock 
&  Materials  Corp.  and  Rosebud  Coal 
Sales  Co.  were  granted  refunds  of 
SlO.912  and  $6,575  respectively.  The  sum 
of  the  refunds  granted  in  this 
determination  is  $43,422. 

Colt  Industries.  11/28/90.  RF272-522 
The  Department  of  Elnergy  (DOE) 
issued  a  Decision  and  Order  granting  a 
refund  from  crude  oil  overcharge  funds 
to  Colt  Industries  based  on  the  firm's 
purchases  of  refined  petroleum  products 
during  the  period  August  19.  1973. 
through  January  27.  :981.  Colt  Industnes 
used  refined  petroleum  products  in  its 
engine  division  in  the  manufacturer  of 
stationary  and  manne  diesei  engines. 
Colt  Industries  was  an  end-user  of  the 
products  claimed  and  was  therefore 
presumed  injured.  A  consortium  of  30 
states  and  two  territories  filed  a 
"Statement  of  Objections"  to  Colt 
Industries'  daim  based  upon  the  firm's 
increased  profits  in  the  years  1973. 1974 
and  1980.  However,  the  DOK  found  that 
the  states  filings  were  insufficient  lo 
rebut  the  presumption  of  injury  for  end- 
users  m  this  case.  Therefore,  the 
Application  for  Refund  was  granted. 
Colt  Industries  receiving  a  refund  of 
$17^17. 


BEST  COPY  AVAILABLE 
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Coulouthros  Lid.  Fritzen-Halcyon  Lijn. 
Inc.,  11/30/90.  RF272-20258.  RD272- 
20253,  RF272~58634.  RD272-58634 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  subpart  V  crude  oil  special 
refund  proceeding  administered  by  the 
DOE  10  CFR  part  205.  The  DOE 
determined  that  the  refund  claims  were 
meritorious  and  granted  refunds 
totalling  $72,758.  The  DOE  also  denied 
two  Motions  for  Discovery  filed  by  a 
consortium  of  States  and  two  Territories 
of  the  United  States  and  rejected  their 
challenges  to  the  claim.  The  DOE  denied 
the  States'  Objections,  finding  that 
foreign  carriers  are  eligible  for  a  refund. 

Dow  Coming  Corp..  11/29/90.  RF272- 
60665 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  in  regard  to 
the  application  for  a  subpart  V  crude  oil 
refund  filed  by  Dow  Coming 
Corporation  (Dow  Coming)  based  on  its 
purchases  of  refined  petroleum  products 
during  the  period  August  19. 1973 
through  January  27, 1981.  The  Dow 
Chemical  Corporation  (Dow  Chemical) 
and  the  Coming  Glass  Works  each  own 
50  percent  of  Dow  Coming.  As  Dow 
Chemical  has  more  than  a  49  percent 
ownership  interest  in  Dow  Corning,  the 
Waiver  and  Release  submitted  by  Dow 
Chemical  in  its  application  for  a  refund 
from  the  Rail  and  Water  Transporters 
Escrow  established  by  the  Settlement 
Agreement  in  the  Stripper  Well 
proceeding  precludes  Dow  Coming's 
receipt  of  a  subpart  V  crude  oil  refund. 
Therefore  Dow  Coming's  Application 
for  Refund  was  denied. 

Exxon  Corp./C.  W.  Becisley  Oil  Co..  Inc.. 
Plymouth  Oil  Co..  11/28/90.  RF307- 
10104.  RF307-10in5 

The  DOE  issued  a  Decision  and  Order 
conceming  two  Applications  for  Refund 
filed  in  the  Exxon  Special  refund 
proceeding.  The  applicants,  resellers  of 
petroleum  products  purchased  directly 
from  Exxon  during  the  consent  order 
period,  sought  to  rely  on  the  small 
claims  presumption  of  injury.  In 
investigating  the  applicants'  claims,  the 
OHA  discovered  that  both  firms  were 
affiliated  with  Northeastern  Oil  Co.. 
Inc.,  a  firm  which  had  previously 
obtained  a  refund  in  the  Exxon 
proceeding.  The  OHA  determined  that  it 
would  not  be  appropriate  to  allow 
Beasley.  Plymouth  and  Northeastem  to 
receive  separate  refunds  under  a 
presumption  of  injury.  Therefore,  the 
OHA  considered  Plymouth's  and 
Beasley's  applications  along  with  the 
approved  gallonage  for  Northeastem  as 
a  single  claim  for  the  purpose  of 
calculating  the  refund  for  Plymouth  and 


Beasley.  The  applicants  elected  to 
utilize  the  mid-range  presumption  of 
injury  and  receive  40  percent  of  their 
allocable  shares  or  $5,000,  whichever  is 
greater.  For  these  applicants,  $5,000  was 
greater.  However.  Northwestern  had 
previously  received  a  refund  of  $5,000 
plus  interest  in  this  proceeding. 
Consequently,  Beasley's  and  Plymouth's 
applications  were  denied. 

Exxon  Corp. /Larry  McGee  Exxon 
Service.  11/29/90.  RF307-9579 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Larry  McGee  Exxon  Service 
(McGee).  In  its  application,  McGee 
requested  a  refund  in  excess  of  the 
volumetric  refund  amount  of  $0.00025 
per  gallon  adopted  in  the  Exxon  refund 
proceeding  on  the  grounds  that  it  was 
injured  by  the  violation  of  the  price 
regulations  that  allegedly  occurred  when 
Exxon  ceased  to  accept  payment  of 
motor  gasoline  purchases  by  bank  credit 
cards.  Because  McGee  failed  to 
document  that  it  was  injured,  the  DOE 
denied  this  portion  of  the  firm's  refund 
application.  However,  the  DOE  granted 
McGee  a  volumetric  refund  of  $558 
based  upon  its  purchases  of  1,654,982 
gallons  of  motor  gasoline,  as 
documented  in  a  purchase  volume 
schedule  provided  by  Exxon. 

Great  Lakes  Carbon  Corp..  11/27/90, 
RF272-5971.  RD272-5971.RF272- 
67247 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Great  Lakes  Carbon 
Corporation  (Great  Lakes)  based  on  its 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973 
through  lanuary  27, 1981.  A  group  of 
twenty-eight  states  and  two  territories 
of  the  United  States  (the  States)  filed 
pleadings  objecting  to  and  commenting 
on  each  of  the  applications  filed  % 
separate  divisions  of  Great  Lakes.  The 
DOE  found  that  petroleum  coke  and 
petroleum  pitch  were  not  eligible 
products  for  purposes  of  the  crude  oil 
proceeding.  Accordingly,  the  DOE  did 
not  grant  a  refund  to  Great  Lakes  for  its 
purchases  of  these  products.  The  DOE 
determined  that  the  evidence  offered  by 
the  states  was  insufficient  to  rebut  the 
presumption  of  end-user  injury 
conceming  Great  Lakes'  eligible  refined 
petroleum  products  and  that  Great 
Lakes  should  receive  a  refund  for  these 
purchases.  In  addition,  the  States  filed  a 
Motion  for  Discovery  which  was  denied. 
The  refund  granted  in  this  Decision  is 
$21,562.  Great  Lakes  will  be  eligible  for 
additional  refunds  as  additional  crude 
oil  overcharge  funds  become  available. 


James  B.  Dodd  11/30/90.  RC272-102 

The  DOE  issued  a  Supplemental 
Order  concerning  a  July  25, 1990 
Decision  and  Order.  Cunningham  Brick 
Co..  Inc..  et  al.  Case  Nos.  RF272-74511. 
et  al.  duly  25, 1990).  In  the  July  25 
Decision,  James  B.  Dodd  (Case  No. 
RF272-74876)  was  granted  a  $170  refund 
based  on  his  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981  pursuant  to  the  provisions  of  10 
CFR  part  205,  subpart  V.  However,  it 
was  found  that  the  appendix  to  the 
Decision  was  incorrect  with  respect  to 
the  applicant's  address  and  the  OHA 
was  unable  to  ascertain  the  correct 
address  for  James  B.  Dodd.  Accordingly, 
in  this  Decision  and  Order,  the  DOE 
determined  that  the  July  25  Decision  and 
Order  must  be  rescinded  with  respect  to 
James  B.  Dodd's  claim  and  that  the 
refund  check  issued  to  James  B.  Dodd  in 
the  amount  of  $170  must  be  voided. 
Further,  this  Decision  ordered  that  the 
volume  granted  to  James  B.  Dodd  be 
changed  to  zero  in  the  data  base  of  the 
Office  of  Hearings  and  Appeals. 

Kirby  Forest  Industries.  Inc..  11/29/90, 
RC272-101 
The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  filed  on  behalf  of  Kirby  Forest 
Industries,  Inc.  (Kirby),  in  the  subpart  V 
crude  oil  special  refund  proceeding 
being  administered  by  the  DOE  under  10 
CFR  part  205,  subpart  V.  The  DOE 
discovered  that  Kirby  was  an  affiliate  of 
Louisiana  Pacific  Corporation,  a  firm 
which  filed  for  and  received  a  refund  in 
the  Surface  Transporters  Escrow 
established  by  the  Settlement 
Agreement  in  the  Stripper  Well 
proceeding.  Accordingly,  this 
Supplemental  Order  rescinded  the 
original  Decision  and  Order  with  respect 
to  Kirby's  claim.  In  addition,  this 
Decision  stated  that  Kirby  shall  remit  to 
the  DOE  the  $5,258  refund  amount 
granted  in  the  previous  Decision. 

Massachusetts  Bay  Transportation 
Authority.  11/30/90.  RF272-29820 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Massachusetts  Bay 
Transportation  Authority  (MBTA),  a 
public  transportation  company,  based 
on  its  purchase  of  refined  petroleum 
products  during  the  period  August  19, 
1973  through  January  27, 1981.  Philip  P. 
Kalodner  (Kalodner).  counsel  for  a  group 
of  utilities,  transporters,  and 
manufacturers,  objected  to  MBTA'S 
application  on  the  grounds  that  MBTA  is 
ineligible  for  a  subpart  V  refund  since 
the  company  is  a  governmental 
claimant.  The  DOE  rejected  that 
argument  and  granted  the  application. 
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noting  that  although  MBTA  is  a  political 
subdivision  of  the  Commonwealth  of 
Massachusetts,  it  is  not  a  governmental 
claimant  for  the  purpose  of  subpart  V 
refunds.  In  addition,  even  if  MBTA  were 
a  governmental  claimant,  that  status 
would  not  disqualify  the  transportation 
authority  for  a  refund  since  states  are 
eligible  for  direct  restitution  with 
respect  to  their  own  purchases  of 
refined  petroleum  products.  The  refund 
granted  in  this  Decision  was  $177,124. 

Royal  Caribbean  Cruise  Line,  Inc.,  11/ 
28/90.  RF272-14995.  RD272-14995 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  subpart  V  crude  oil  special 
refund  proceeding  being  administered 
by  the  DOE  under  10  CFR  part  205.  The 
DOE  determined  that  the  refund  claim 
was  meritorious  and  granted  a  refund  of 
$32,420.  The  DOE  denied  a  Motion  for 
Discovery  filed  by  a  consortium  of 
States  and  two  Territories  of  the  United 
States  and  rejected  their  challenge  to 
the  claim.  The  DOE  also  denied  the 
States'  Statement  of  Objections,  finding 
that  foreign  passenger  carriers  are 
eligible  for  a  refund. 
St  Joseph  Fuel  Oil  F  Mfg.  Co..  11/26/90. 
RF272-16726 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  St.  Joseph  Fuel  Oil  &  Mfg.  Co.  in  the 
subpart  V  crude  oil  special  refund 
proceeding.  The  Applicant  is  in  the  road 
construction  business  specializing  in 
road  oihng.  grading,  and  concrete  work. 
The  DOE  determined  that  the  Applicant 
was  a  reseller  with  regard  to  a  portic»n 
of  its  asphalt  clatm;  no  refund  was 
granted  for  that  percentage.  The 
Applicant  was  treated  as  an  end-user, 
howerver.  regarding  the  portion  of  the 
petroleum  products  that  it  used  for  road 
paving. 

Texaco  Inc./Tates  Texaco.  11/28/90. 
RF321-11531 
The  DOE  issued  a  Supplemental 
Order  in  the  Texaco  Inc.  special  refund 
proceeding  regarding  Tate's  Texaco 
(Tate's).  In  Texaco  Inc. /Gonzalez 
Texaco.  Case  Nos.  RF321-1541  et  al. 
(October  25, 1990),  Tate's  was  granted  a 
refund  of  $2,856,  based  on  its  purchases 
of  Texaco  refined  petroleum  products 
(Case  No.  RF321-1844).  This  application 
had  been  filed  on  March  14. 1990 
through  Energy  Refunds  Inc.  (ERI). 
However,  on  October  22. 1990.  the 
applicant  filed  another  application,  in 
which  it  certified  that  it  had  not  filed 
any  other  application  in  the  Texaco 
proceeding  (Case  No.  RF321-10284). 
Accordingly,  because  of  this  false 
certification,  the  DOE  rescinded  the 
refund  granted  to  Tate's  on  October  25, 


1990  fRF321-1844),  and  proposed  to  deny 
the  other  application  unless  Tate's  files 
a  satisfactory  explanation  for  this  filing 
of  duplicate  applications. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  conceming  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Heanngs  and 
Appeals. 


Name 


CaMfto 


Atlantic  RctifieU 

Co./EiD 

Beverages,  inc 
Aiiaitic  RichfiekJ 

Co/Lioneni  F jel 

Company,  inc  .  et 

al 
Atlantic  RicnfieHJ 

Company '  Bliott 

Arco  ef  al 
Atlanuc  RctifieW 

Company/RE 

Breon  &  Sons.  Inc. 

et  al 
Glue  Ox  CoopefatTve 
City  o'  Durtiam  el  al  ... 
City  ol  Homestead 

Powef  Supply 
Delaware  &  Hudson 

Railway  Company 
t«on  Corporation/ 

Tn-Par  OH  Co  inc 

G'ancMew  Eoro" 

Gull  Oil  Cofp  /Milce 

Maxwell  Gulf  et  al 
Paramount  Farming 

Company  et  al 

Renaud,  Inc  et  al 

Shell  O*  Company/ 

Keller  Od  Co..  Ifxx 

etal. 
Snei'  Oil  Cort»pany/ 

Mercer  Island  Si>eil 
Mercer  Island  SneH 
St>oli  Oil  Company' 
Polen  s  Shell 
Service 
Bob  s  SneU  Service 
Sneli  Oil  Company/ 
Tneien  0<i 
Conipany. 
Thelen  0«l  Company 
Theien  Oil  Company  . 
Thelen  Oil  Company 
Texaco  Inc  /Craig  Oil 

Co.  Inc 
Texas  Star 
Distnbutng 

F  Gregone  &  Soa 

Inc. 
Texas  Inc./Shettjy  F. 
Miller. 


RF304-12145._ 


BF304-3435 


RF304-11127_ 


RF3M-8891. 


RF272-47841  .. 
RF272-60016 . 
RF272-29579 . 

RF272-71613 

RF307-5079.... 

RF307-8855  ... 
RF300-11110. 

RF272-14934 . 

RF272-65523 
RF31S-5247 

RF315-7179.... 


11/30/90 


11/29/90 


1 1 /26/90 


11/27/90 


I  11/30/90 
11/28/90 
11/30/90 

11/30/90 

11/28/90 

11/28/90 

11/30/90 

11/30/90 
11/27/90 

11/27/90 


RF315-10063 
FJF315-2113... 


11/26/90 


RF31 5-4844. 
RF315-1802...._ 


RF315-iei5 

RF315-1825 

RF315-1828 

RF321- 11688.. 

RF321-11689... 

RF321-11689 

RF321-11692 


11/27/9C 


11/30/90 


11/30/90 


Dismissals 

The  following  submissions  were 
dismissed: 


ArV>gton  AM/PM  Mini  MaiT 

Bar  Hartxx  Airwayt.  Inc. 

BiH  Hughes  Texaco — 

Bragg  Texaco  Service 

Caivm  Taxaco ... 
Cedar  Hills  Te 
Charlie's  Texaco.. 
City  of  New  YorK.. 


Cocoa  Beach  Srtai 

Cootinentai  Artnea 

CrosweH      LBxmgton      CornmunHy 
SOvxt  Ostrxrt 

Ditxii  i  School  OstncJ 

Farewea  Area  School 

Fori  Vancouver  PV«MOd  Oo 

John  Gabnat  Arco„ 

John  Gabnel  Arco 

Johnny's  Texaco 

Kahna's  Texaco — 


McNabb's  Atlanto  Service 

Mitchell  County  SctxxH  D«nc»_ 

New  Yorti  Aimiiays.  Inc 

ReyncMa  Marxy  Texaco 

Pich  Cox  Texaco _ 

Robtxns  Texaco  Sarvic* 

Rocky  Mounian  Aviation.  Inc 

Salomon  kic   _ 

Summer  Groire  She* 

Tom  Noms,  Inc 

UDSon  County  School  I>stnct_.... 
VKSor  Valley  High  School 


RF304-«»« 
RF321-4305 
RF321-»0«I7 
RF321- 10209 
HF321-1020e 
nF321-102e5 
RF321-9532 
RF315-3210 
RF3 15-0076 
.  RF321-4716 
RF272-e0344 

RF272-e3822 
RF272-ei418 
RF315-791 
RF304-11549 
RF304-2072 
RF321-10274 
RF321-1639 
RF321-1697 
RF272-81203 
RF321-4304 
RF321-10433 
RF321-1249 
RF321 -10430 
RF321-4303 
KRQ-0720 
RF3 15-993 
RF272-70358 
RF272-ei340 
.  RF272-et679 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  "Energy  Management:  Federal  Energy 
Guidelines  ",  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  December  27. 1990. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc.  91-148  Filed  1-3-91;  8:45  am) 

BtU-INO  CODE  ft4S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lER-FRL-3895-71 

Environmental  Impact  Statements  and 
Regulations;  Availabinty  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  17, 1990  Through 
December  21. 1990  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  A^t  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 
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An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  13. 1990  (55  FR  13949). 

DRAFT  EISs 

ERP  No.  D-BLM-K36197-NV  Rating 
EC2.  Clark  County  Regional  Flood 
Control  Master  Plan.  Facilities 
Construction  and  Operation, 
Implementation.  Section  404  Permit, 
Clark  County,  NV. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  cumulative  impacts  to 
wetlands,  water  quality  and  air  quality 
as  well  as  recommended  mitigation 
measures  to  reduce  adverse  impacts.  , 
EPA  requested  that  the  final  EIS  clarify 
these  issues  and  also  provide 
information  on  project's  relation  to  the 
Federal  Emergency  Management 
Agency  requirements  and  the 
requirements  of  the  Executive  Order  on 
Floodplain  Management. 

ERP  No.  D-FHW-K40179-CA  Rating 
EC2.  Hollister  Bypass  Construction.  CA- 
156/HolIister  from  Union/Mitchell  Road 
to  San  Felipe  Road,  Funding,  Possible 
COE  Permit,  San  Benito  County.  CA. 

Summary:  EPA  requested  that  the 
final  EIS  contain  more  information  on 
the  project's  consistency  with  the  Clean 
Air  Act.  including  section  176 
conformity  and  air  quality  mitigation. 
EPA  also  expressed  concerns  regarding 
potential  impacts  to  water  quality, 
wetlands  and  riparian  resources  and 
requested  a  comnutment  to  adopt 
appropriate  mitigation. 

ERP  No.  D1-AFS-D65013-PA  Rating 
LOl,  Allegheny  National  Forest 
Understory  Vegetation  Management 
Amendment,  Implementation,  Warren. 
McKean,  Forest  and  Elk  Counties,  PA. 

Summary:  EPA  does  not  object  to  the 
proposed  action  and  subsequent 
amendment  to  the  Forest  Plan. 

FINAL  EISs 

ERP  No.  F-FHW-I4011&-UT  UT-91 
Highway  Improvement,  Brigham  City  to 
Wellsville,  Fundmg  and  Section  404 
Ptrmit.  Box  Elder  and  Cache  Counties. 
UT. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-FHW-L40173-WA 
WA-509/East-West  Corridor 
Improvements  or  Relocation,  1-705  to 
East  11th  Street  and  Marine  View  Drive. 
Funding,  US  Coast  Guard  section  9,  and 
US  COE  sections  10  and  404  Permits, 
City  of  Tacoma,  Pierce  County,  WA. 

Summary:  EPA  has  environmental 
objections  to  the  project's  potential  to 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  carbon 


monoxide.  Under  the  1990  Clean  Air  Act 
Amendments  transportation  projects  are 
restricted  from  causing  any  new 
exceedences.  Mitigation  mea^res  need 
to  be  developed  that  woulc^oring  the 
project  within  NAAQS. 

ERP  No.  F-HUD-G8517&-TX 
Stonebridge  Ranch  Development 
Project,  Mortgage  Insurance,  section  404 
Permit.  City  of  McKinney,  Collin  County, 
TX. 

Summary:  EPA  has  not  identified  any 
new  issues  of  concern  with  regard  to  the 
proposed  action. 

ERP  No.  FS-COE-A36407-WA 
Chehalis  River  Flood  Control  Project. 
South  Aberdeen  and  Cosmopolis,  Design 
Modifications,  Implementation,  Gray 
Harbor  County,  WA. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

Dated:  December  31, 1990.        ^^'^ 
William  D.  Dickereon, 

Deputy  Director.  Office  of  Federal  Activities 
(FR  Doc.  91-137  Filed  1-3-91;  8:45  am] 

B4LUNQ  COOE  eStO-SO-M 

(ER-FRL-M95-61 

Environmental  Impact  Statements; 
Notice  of  Availability 

fiesponsibfe  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  December  24, 1990  Through 
December  28. 1990  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  900473.  DRAFT  EIS,  AFS,  UT. 
Tippets  Valley  Timber  Harvest  Project. 
Timber  Sale  and  Road  Construction, 
Implementation,  Dixie  National  Forest, 
Cedar  City  Ranger  District,  Iron  County, 
UT,  Due:  February  18. 1991,  Contact: 
Ronald  S.  Wilson  (801)  865-3200. 

EIS  No.  900474,  DRAFT  EIS,  COE,  CA, 
Delta  Islands  Water  Diversion  and 
Storage  Project,  Management  of 
Wetland  Habitat.  Implementation, 
Section  10  and  404  Permits,  B.icon  and 
Bouldin  Islands  in  San  Joaquin  County; 
and  Holland  and  Webb  Tracts  in  Contra 
Costa  County.  CA.  Due:  February  28, 
1991,  Contact:  Jean  Elder  (916)  551-2270. 

EIS  No.  900475,  DRAFT  EIS,  EPA.  FL. 
Martin  Coal  Gasification/Combined 
Cycle  Project,  Construction  and 
Operation.  Issuance  of  New  Source 
NPDES  Permit,  section  404  Permit, 
Martin  County.  FL,  Due:  February  19. 
1991.  Contact:  Heinz  L  Mueller  (404) 
347-3776. 

EIS  No.  900476.  HNAL  EIS.  TV  A.  TN. 
KY.  VA.  GA.  KY,  NC.  AL.  MS. 
Tennessee  River  Reservoir  System 


Improvement.  Operation.  Funding.  TN, 
VA.  GA.  KY,  NC,  AL  and  MS,  Due: 
February  04, 1991,  Contact:  Christopher 
D.  Ungate  (615)  632-8502. 

EIS  No.  900477,  FINAL  EIS,  UMT,  CA. 
Colma  BART  Station  Project,  Transit 
Improvements,  Funding,  San  Mateo 
County,  CA,  Due:  February  04, 1991, 
Contact:  Robert  Hom  (415)  974-7317. 

Amended  Notices 

EIS  No.  900450.  DRAFT  EIS.  FHW,  PA. 
Morgantown  Connector  Construction.  I- 
176  between  Pennsylvania  Turnpike  at 
relocated  1-22.  Funding,  Berks  County. 
PA.  Due:  February  15. 1991.  Contact: 
Manuel  A.  Marks  (717)  782-2222. 
Published  FR-12-14-90— Review  period 
reestablished. 

Dated:  December  31, 1990. 
William  0.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-136  Filed  1-3-91;  8:45  am] 

BIIXING  COOE  &SaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507) 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW..  suite  140.  Washington.  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington.  DC  20503.  (202)  395- 
3785. 

OMB  Number:  3060-0076 

Title:  Annual  Employment  Report  for 
Common  Carriers. 

Form  Number:  FCC  Form  395. 

Action:  Extension. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  Annual 
reporting. 

Estimated  Annual  Burden:  1,200 
responses.  1  hour  average  burden  per 
response.  1.200  hours  total  annual 
burden. 

Needs  and  Uses:  The  FCC  395  is  a 
data  collection  device  for  enforcement 


Federal  Register  /  Vol.  56.  No.  3  /  Friday.  January  4.  1991  /  Notices  , 


435 


and  assessment  of  the  Commission's 
¥£0  Rules.  All  common  carrier 
licensees  and  permittees  are  required  to 
file  this  report  and  retain  a  copy  for  a 
two  year  period.  The  report  identifies 
each  carrier's  staff  by  gender,  race,  color 
and/or  national  origin  in  each  of  nine 
major  job  categories.  The  information,  in 
addition  to  be  useful  for  our  purposes,  is 
also  used  by  public  interest  groups. 
NTIA,  the  EEOC,  the  Congress  and  the 
U.S.  Commission  on  Civil  rights  to 
assess  progress  in  accordance  with  their 
particular  objectives. 
Federal  Communications  Commission. 
William  F.  Catoa. 
Acting  Secretary. 

|FT^  DCX:.  91-68  Filed  1-3-91;  8:45  am) 
BiaJNO  COOE  «7tZ-01-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed;  Port  of  Houston 
Autt)ority/Ryan  Walsh  Inc. 

The  Federal  Mantime  Commission 
hereby  gives  notice  that  the  following 
agreement(8)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No:  224-200454. 

Title:  Port  of  Houston  Authority/Ryan 
Walsh  Incorporated. 

Parties:  Port  of  Houston  Authority 
(Port),  Ryan  Walsh  Incorporated  (RW). 

Filing  Party:  Martha  T.  Williams,  Port 
of  Houston  Authority,  1519  Capitol,  P.O. 
Box  2562,  Houston,  TX  77252-2562. 

Synopsis:  The  Agreement  provides  for 
RW  to  perform  freight  handling  services 
at  the  Port's  Wharves  and  Transit  Sheds 
Nos.  30  and  32  subject  to  the  charges, 
rates,  rules  and  regulations  in  the  Port's 
tariff.  RW  will  also  use  the  facility  to 


repair  cargo  handling  equipment  and 
vehicles.  RW  guarantees  the  Port  an 
annual  income  of  $1.25  per  square  foot 
of  shedded  space  generated  by 
wharfage  charges,  plus  a  $200  per  month 
total  documentation  charge,  and  an 
annual  cargo  movement  of  0.9  of  a  ton 
per  square  foot  of  shedded  space. 

Dated:  December  2&  1990. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking, 
Secretary: 
|FR  Doc.  91-73  Fded  1-3-81;  &45  am] 

BtLUMG  COOE  »T30-01-M 


Agreement(s)  Rled;  Port  of  Tacoma/ 
International  Transportation  Service, 
Inc. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10220.  biterested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  57Z603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004124-004. 

Title:  Port  of  Tacoma/Intemational 
Transportation  Service.  Inc.  Terminal 
Agreement. 

Parties:  Port  of  Tacoma.  International 
Transportation  Service.  Inc. 

Synopsis:  The  Agreement  extends  the 
term  of  the  basic  agreement  to 
December  31, 1995  in  accordance  with 
the  terms  of  the  basic  agreement:  and 
provides  certain  credit  adjustments  if 
the  parties  enter  a  new  lease  agreement. 

Dated:  December  23. 1990. 

By  Order  of  the  Federal  Maritime 
Commission. 
foseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-74  Filed  1-3-91;  8:45  am] 

BIUJNG  CODE  6730-01-41 


Agreement(s)  FHed;  Jacksonville  Port 
Authority /Wallenius  TransroM 
Steamship  Line  Terminal 

The  Federal  Maritime  Commissioii 
hereby  gives  notice  of  the  filing  of  the 


following  agreements)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10220.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  i  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200450. 

Title:  Jacksonville  Port  Authority/ 
Wallenius  Transroll  Steamship  Line 
Terminal  Agreement. 

Parties: 

Jacksonville  Port  Authority  (Port) 

Wallenius  Transroll  Steamship  Line 
(WTSL). 

Synopsis:  The  Agreement  grants 
WTSL  certain  tariff  discounts  on 
wharfage  and  container  receiving/ 
delivery.  WTSL  guarantees  12  vessels 
calls  per  year  at  the  Port. 

By  Order  of  the  Federal  Maritime 
Commission 

Dated:  December  31. 1990. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
[FR  Doc.  91-134  Filed  1-3-91;  &45  amj 
BHJJNG  COOE  sne-oi-w 


Securtty  for  the  Protection  of  tt>e 
Public;  Rnancial  Responsit><llty  to 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty);  Startite  Cruises;  Inc.  and 
Stena  Crown  Princess  Ltd. 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended; 
Starlite  Cruises.  Inc.  and  Stena  Crown 

Princess  Ltd.,  1355  N.  Harbor  Drive, 

San  Diego,  CA  92101. 
Vessel:  Pacific  Star 
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Dated:  December  27. 1990. 
|oMph  C  Poikinjt. 

Secretory. 

(FR  Doc.  91-75  Filed  1-3-91;  8:45  am) 

HLUNQ  COM  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Community  Group,  Inc^  et  al^ 
Formationa  of;  Acquiaitiona  by;  and 
Mergera  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  18 12ir)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
23, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW..  Atlanta.  Georgia 
30303: 

1.  Community  Group,  Inc., 
Chattanooga.  Tennessee;  to  acquire  61.9 
percent  of  the  voting  shares  of 
Consolidated  Bancorporation.  Inc.. 
Chattanooga.  Tennessee,  and  thereby 
indirectly  acquire  Volunteer  Bank  & 
Trust  Company.  Chattanooga, 
Tennessee. 

2.  SB  Holdings,  Inc..  Douglasville, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Southern  National 
Bank,  Douglasville.  Georgia,  a  de  novo 
bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Beaman  Bancshares,  Inc.,  Beaman, 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  Farmers  Savings  Bank, 
Beaman.  Iowa. 

2.  F&M  Bancorporation,  Kaukauna, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  SBK  Bancshares.  Inc.. 
Kiel.  Wisconsin,  and  thereby  indirectly 
acquire  State  Bank  of  Kiel.  Kiel. 
Wisconsin;  and  Lakeland  Financial 
Corporation,  Lakeland.  Wisconsin,  and 
thereby  indirectly  acquire  Lakeland 
State  Bank.  Lakeland,  Wisconsin. 

3.  F&-M  Merger  Corporation.  Kaukau. 
Wisconsin;  to  merge  with  SBK 
Bancshares.  Inc..  Kiel.  Wisconsin,  and 
thereby  indirectly  acquire  State  Bank  of 
Kiel.  Kiel.  Wisconsin;  and  Lakeland 
Financial  Corporation.  Lakeland, 
Wisconsin,  and  thereby  indirectly 
acquire  Lakeland  State  Bank,  Lakeland, 
Wisconsin. 

4.  Illiopolis  Bancorporation, 
Incorporated,  Springfiled,  Illinois;  to 
become  a  bank  holding  company  by 
acquiring  95.5  percent  of  the  voting 
shares  of  Farmers  State  Bank  &  Trust, 
Illiopolis.  Illinois. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  First  National  Bancorp  of 
Columbia,  Inc.,  Columbia.  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Columbia,  Columbia,  Kentucky. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Enterprise  Holding  Company, 
Omaha,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Enterprise  Bank.  National  Association, 
Omaha,  Nebraska,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2a,  1990. 
lennifer  |.  JohnsoD, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-106  Filed  1-3-91;  8:45  am] 

BILLmO  CODE  «21O-01-4i 


Great  Lakes  Financial  Resources,  Inc., 
et  al.;  Acquisitions  of  Companies 
Engaged  in  Permissible  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f] 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  that  is 
listed  in  §  225.25  of  Regulation  Y  as 


closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  January  23, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Great  Lakes  Financial  Resources, 
Inc.,  Homewood,  Illinois;  to  acquire 
Allied  Mortgage  Corporation,  and 
thereby  engage  in  soliciting  and 
accepting  mortgage  applications, 
originating  mortgage  loans  and  selling 
mortgage  loans  to  purchasers  in  the 
secondary  market  pursuant  to 

5  225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y. 

2.  Great  Lakes  Financial  Resources, 
Inc.  Employee  Stock  Ownership  Plan, 
Homewood,  Illinois;  to  acquire  Allied 
Mortgage  Corporation,  and  thereby 
engage  in  soliciting  and  accepting 
mortgage  applications,  originating 
mortgage  loans  and  selling  mortgage 
loans  to  purchasers  in  the  secondary 
market  pursuant  to  §  225.25(b)(l)(iii)  o 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 
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1.  Norwest  Corporation.  Minneapolis. 
Miruiesota;  Norwest  Financial  Services, 
Inc..  Des  Moines.  Iowa;  and  Norwest 
Financial  Inc..  Des  Moines.  Iowa;  to 
acquire  substantially  all  of  the  assets  of 
Coast  Program,  Inc.,  Signal  Hill. 
California,  and  the  insurance  premium 
finance  receivables  generated  by  Coast 
Program,  Inc.  and  owned  by  ABQ 
Federal  Savings  Bank,  Albuquerque, 
New  Mexico,  and  thereby  engage  in 
making  and  servicing  consumer  and 
commercial  loans  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  2a  1990. 
Jennifer ).  )ohnson, 

Associate  Secretary  of  the  Board. 
|FR  Doc.  91-107  Filed  1-3-91.  6:45  am] 

BILUNG  CODE  e210-01-M 


Thomas  Jessie  Hawes,  Jr.,  et  al.; 
Change  in  Bank  Control  Notices; 
Acquisitions  of  Sharea  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  17, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Roberi  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  Thomas  Jessie  Hawes.  Jr., 
Gainesville.  Florida:  to  retain  15.72 
percent  of  the  voting  shares  of  GSB 
Investments,  Inc.,  Gainesville.  Florida, 
which  is  the  parent  company  of 
Gainesville  State  Bank.  Gainesville. 
Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198: 

1.  Terry  L.  Jelinek.  Munden,  Kansas; 
to  acquire  an  additional  4.83  percent  for 
a  total  of  17.04  percent;  Brad  Wilkenson. 
Munden.  Kansas,  to  acquire  4.86 
percent;  and  Debra  K.  Alexander. 


Mankato,  Kansas,  to  acquire  4.86 
percent  of  the  voting  shares  of  Munden 
Bankshares.  Inc..  Munden.  Kansas,  and 
thereby  indirectly  acquire  Munden  State 
Bank.  Munden,  Kansas. 

2.  Craig  Reeves.  Clayton.  New 
Mexico,  to  acquire  an  additional  16.99 
percent  for  a  total  of  26.19  percent;  and 
Viola  C.  Reeves.  Clayton.  New  Mexico, 
to  acquire  an  additional  3.22  percent  of 
the  voting  shares  of  Los  Hacendados, 
Inc.,  Clayton.  New  Mexico,  for  a  total  of 
25.50  percent  and  thereby  indirectly 
acquire  First  National  Bank  in  Clayton. 
Clayton.  New  Mexico. 

3.  Patrick  Turner  Rooney,  Muskogee, 
Oklahoma;  to  acquire  an  additional 
51.84  percent  of  the  voting  shares  of 
Charter  Bancshares,  Inc..  Oklahoma 
City.  Oklahoma,  for  a  total  of  51.87 
percent  and  thereby  indirectly  acquire 
Charter  National  Bank.  Oklahoma  City, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28, 1990. 
Jennifer  |.  lohnson. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  91-106  Filed  1-3-91;  8:45  am] 

BtLUNG  CODE  U1(M)1-M 


Park  National  Corporation,  et  al.; 
Applications  To  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  23, 1991. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Park  National  Corporation. 
Newark,  Ohio;  to  engage  de  novo  in 
community  development  activities 
conducted  pursuant  to  {  225.25(b)(6)  of 
the  Board's  Regulation  Y. 

2.  Society  Corporation.  Cleveland. 
Ohio;  to  engage  de  novo  through  its 
subsidiary.  Society  Equipment  Leasing 
Company,  in  personal  property  leasing 
activities  and  related  activities  pursuant 
to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Financial  Center  Corporation. 
Holland,  Michigan;  to  engage  de  novo 
through  its  subsidiar>'.  Consolidated 
Bank  Services,  Inc..  Holland,  Michigan, 
in  management  consulting  to  depositor} 
institutions  pursuant  to  §  225.25(b)(ll)  of 
the  Board's  Regualtion  Y. 

2.  First  Chicago  Corporation.  Chicago, 
Illinois;  to  engage  de  novo  through  its 
subsidiary,  Brinson  Trust  Company, 
Chicago.  Illinois,  in  performing  trust 
company  functions  pursuant  to 
§225.25('b)(3);  and  acting  as  investment 
or  financial  advisor  pursuant  to 

§  225.25(b)(4)  of  the  Board  s  Regulation 
Y. 

3.  Firstar  Corporation,  Milwaukee, 
Wisconsin;  to  engage  de  novo  through 
its  subsidiary,  Firstar  Corporation  of 
Arizona,  Milwaukee.  Wisconsin,  in 
providing  portfolio  investment  advisory 
ser\cies  pursuanUo  §  225.25(b)(4)(iii)  of 
the  Board's  Regulation  Y. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R  Binning,  Assistant 
Vice  President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  BankAmerica  Corporation.  San 
Francisco.  California;  to  engage  de  novo 
through  its  subsidiary.  BA  Agency,  Inc.. 
San  Francisco,  California,  in  insurance 
agency  and  underwriting  activities, 
specifically  in  acting  as  agent  to  provide 
credit  life,  credit  disability  involuntary 
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unemployment  mortgage  life  and 
mortgage  disability  insurance  directly 
related  to  extensions  of  credit  by 
BanicAmerica  Corporation  or  its  banking 
subsidiaries  pursuant  to  S  225.25(b)(8)  of 
the  Board's  Regulation  Y, 

Board  of  Governors  of  th«  Federal  Reserve 
System.  December  28, 1980. 
lennifer  |.  lobaaon. 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-109  Filed  1-3-91:  8:45  am) 

MLUNQ  COOC  OW-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  90P-O42t) 

Eggnog  Deviating  From  Identity 
Standard;  Temporary  Permit  for 
Market  Testing 

agency:  Food  and  Drug  Administration, 

HHS 

ACnoit  Notice. 

StAiMANY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Wells'  Bbe  Bunny  to  market  test  a 
product  designated  as  "Hte  eggnog"  that 
deviates  from  the  U.S.  standard  of 
identity  for  eggnog  (21  CFR  131.170).  The 
purpose  of  the  temporary  permit  is  to 
allow  the  applicant  to  measure 
consumer  acceptance  of  the  product 
DATES:  The  permit  is  effective  for  15 
monttis.  beginning  on  the  dale  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  April  4, 1991. 

FOR  FUflTHER  INFOHMATION  CONTACT. 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414).  Food 
and  Dr>o  Ari ministration.  200  C  St  SW.. 
Washington,  DC  20204,  202-485-0343. 
SUPPLEMENTARY  MFOtMATION:  In 
accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirements  of  the 
standards  of  identity  promulgated  under 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA  is 
giving  notice  that  a  temporary  permit 
ha»  been  issued  to  Weils'  Blue  Bunny, 
One  Blue  Bunny  Dr.,  L«  Mars,  lA  51031. 

I'he  permit  covers  limited  interstate 
marketing  tests  of  a  product  that 
deviates  from  the  U.S.  standard  of 
identity  for  eggnog  in  21  CFR  131.170  in 
that:  (1)  The  fat  content  of  the  product  is 
reduced  from  8  percent  to  1  percent  and 
(2)  sufficient  vitamin  A  palmitate  is 
added  in  a  suitable  carrier  to  ensure  that 
a  4-fluid-ounce  (118.5-milhliter)  serving 


of  the  product  contains  8  percent  of  the 
U.S.  Recommended  Daily  Allowance  for 
vitamin  A.  The  product  meets  all 
requirements  of  the  standard  with  the 
exception  of  these  deviations.  The 
purpose  of  the  variation  is  to  offer  the 
consumer  a  product  that  is  nutritionally 
equivalent  to  eggnog  but  contains  fewer 
calories  and  less  fat 

For  the  purpose  of  this  permit,  the 
name  of  the  product  is  "lite  eggnog."  The 
principal  display  panel  of  the  label  must 
include  the  statements  "reduced 
calories"  and  "reduced  fat"  following 
the  name.  In  addition,  the  label  must 
bear  the  comparative  statements  "V^ 
fewer  calories"  and  "75%  less  fat  than 
eggnog". 

The  product  complies  with  the 
reduced  calorie  labeling  requirements  in 
21  CFR  105.66(d).  In  accordance  with 
FDA's  current  views,  reduced  fat  food 
labeling  is  acceptable  because  there  is 
at  least  a  50-percent  reduction  in  the  fat 
content  of  the  product.  The  information 
panel  of  the  label  will  bear  nutrition 
labeling  in  accordance  vvnth  21  CFR 
101.9. 

This  permit  provides  for  the 
temporary  marketing  of  100,000  gallons 
(378.530  liters)  of  the  test  product  The 
product  will  be  manufactured  at  Wells' 
Blue  Bunny,  12th  and  Lincoln  St  SW.,  Le 
Mars,  lA  51031,  and  distributed  in  Iowa, 
Kansas,  Minnesota,  Missouri,  Nebraska, 
and  South  Dakota. 

Each  of  the  ingredients  used  in  the 
food  must  be  declared  on  the  label  as 
required  by  the  applicable  sections  of  21 
CFR  part  101.  This  permit  is  effective  for 
15  months,  beginning  on  the  date  the 
food  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce,  but 
not  later  than  April  4, 1991. 

Dated:  December  21. 1990. 
Fred  R.  Shank, 

Drector.  Center  for  Food  Safety  and  Applied 
Sutntion. 
(FR  Doc.  91-103  Filed  1-3-91;  8:45  am) 

•iUJMQ  COOC  41*0-01-11 


Public  Heattti  Sen/ice 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMD)  for  clearance  in  comphance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  December 
21. 1990. 


(Call  PHS  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

1.  CDC  Model  Performance  Evaluation 
Program — New — CDC  has  developed  a 
Model  Performance  Evaluation  Program 
to  assess  the  quality  and  effectiveness 
of  emerging  laboratory  technologies.  In 
addition  to  allowing  laboratories  to 
e> aluate  themselves.  CDC  hopes  to 
build  a  database  describing  current 
laboratory  testing  practices  for  the  total 
HIV-1  and  retroviral  testing  processes. 
Respondents:  Individual  or  households, 
businesses  or  other  for-profit,  small 
businesses  or  organizations. 


No.  of 

No.  of 
hours 

Naof 
re- 

respond- 

p«r 

sponses 
per 

respond- 
ent 

ents 

re- 
sponse 

HTLV-I/II 

500 

1  hf. 

1 

Laborator>e& 

TLI  Labofatories.... 

400 

Shrs. 

1 

TLI  Pt>ysicia«i9 

10.000 

.5tw. 

1 

New  Erwntmenl 

500 

.017 

1 

LaboratOfie*. 

hrs. 

Estimated  Annual  Borderr  5.709  hours 

2.  Black  Lung  Clinic  Program  (42  CFR 
part  55a)  and  Program  Guidelines — 
0915-0081— The  Health  Resources  and 
Services  Administration  uses  the 
application  information  to  determine 
applicants'  eligibility  for  awards.  The 
grantees  are  required  to  maintain 
patient  treatment  plans  and  a  register  of 
patients  to  ensure  quality  medical  care. 
Respondents:  State  or  local 
governments,  non-profit  institutions; 
Number  of  Respondents:  14;  Number  of 
Responses  per  Respondent  1;  Average 
Burden  per  Response:  1,899  hours; 
Estimated  Annual  Burden:  26,583  hours. 

3.  Human  Immunodeficiency  Virus 
Serosurvey  Among  Orthopaedic 
Surgeons  Attending  the  American 
Academy  of  Orthopaedic  Surgeons 
Annual  Meetings — New — ^This  data 
collection  will  study  HIV  infection 
among  orthopaedic  surgeons  attending 
the  annual  meetings  of  the  American 
Ac^'^emy  of  Orthopaedic  Surgeons 
(AAOS)  in  March  1991  and  1992,  who 
participate  in  the  study.  This  study  will 
investigate  occupational  risk  factors 
among  surgeons  for  HIV  infection  and 
correlate  the  use  of  certain  protective 
equipment  and  devices  with  the  level  of 
HIV  infection.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
3.300;  Number  of  Responses  per 
Respondent:  \\  Average  Burden  per 
Response:  .67  hour  Estimated  Annual 
Burden:  2,200  hours. 

4.  Assessment  of  HTV  Counseling, 
Testing,  Referral,  and  Partner 
Notification  Services — New — Public 
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Health  Clinics  providing  HIV 
counseling,  testing,  referral  and  partner 
notification  services  will  be  surveyed. 
Through  on-site  observation  and 
interviews,  the  kinds  and  levels  of 
services  provided  and  the  factors 
affecting  service  delivery  will  be 
ascertained.  Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  non-profit  institutions;  Number  of 
Respondents:  50;  Number  of  Responses 
per  Respondent-  5.5;  Average  Burden  per 
Response:  1.0  hour  Estimated  Annual 
Burden:  275  hours. 

5.  Survey  of  NIH  Extramural  Shared 
Instrumentation  Activities— 0925-031ft— 
It  is  generally  accepted  that  the 
capabilities  of  expensive  state-of-the-art 
biomedical  instruments  can  be  made 
available  to  the  largest  number  of 
researchers  in  the  most  cost-effective 
manner  by  awarding  them  on  the 
condition  that  they  be  shared.  This 
study  will  examine  the  extent  to  which 
such  instruments  are  shared;  and  how 
fully  they  are  utilized.  Respondents: 
Non-profit  institutions,  businesses  or 
other  for-profit;  Number  or  Respondents: 
6,926;  Number  of  Responses  per 
Respondent;  1;  Average  Burden  per 
Response:  .285  hour  Estimated  Annual 
Burden:  1,975  h6urs. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address: 
Human  Resources  and  Housing  Branch, 

New  Executive  Office  Building,  room 

3002.  Washington.  DC  20503, 

Dated  December  31. 1990 
lames  M.  Friedman, 

Acting  Deputy  Assistant  Secretary  for  Health 
(Planning  and  Evaluation). 
[FR  Doc.  91-127  Filed  1-3-91;  8:45  am) 

BIUJNG  CODE  4160-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

I  Docket  No.  N-90-1917;  FR-2934-N-06I 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Notice. 


SUMNNARy:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATES:  January  4. 1991. 
ADDRESSES:  For  further  information, 
contact  James  Forsberg.  Department  of 
Housing  and  Urban  Development  room 
7262,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired.  (202)  708-2565. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Dated:  December  2&.  1990. 
Paul  Roitman  Bardack, 
Deputy  .Assistant  Secretary  for  Economic 
Development. 
|FR  Doc.  91-61  Filed  1-3-91;  8:45  am] 

BIUJNG  COOE  3-42ia-2>-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Blackfeet  Irrigation  Project;  Operation 
and  Maintenance  Charges 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Public  notice. 

PURPOSE:  Final  notice  to  increase  the 
Blackfeet  Irrigation  Project's  Operation 
and  Maintenance  Rates. 
SUMMARY:  The  Bureau  of  Indian  Affairs 
will  increase  the  operation  and 
maintenance  rate  for  the  1991  irrigation 
season  from  S7.75  to  $8.00  per 
assessable  acre. 

The  due  date  for  all  operation  and 
maintenance  charges  will  be  May  1  of 
each  calendar  year. 

Interest  and/or  penalty  fees  will  be 
assessed  on  all  (Trust  and  Fee  assessed 
lands)  delinquent  operation  and 
maintenance  charges  as  prescribed  in 
the  42  Bureau  of  Indian  Affairs  Manual 
and  the  4  CFR  part  102.  Government 
agencies,  such  as  Federal,  State  and 
Tribal  Governments  are  exempted  from 
interest  and/or  penalty  fees. 


This  notice  will  be  published  and 
posted  at  the  following  locations: 

U.S.  Post  Offices: 
Browning,  Mt  59417.  Cut  Bank.  Mt 
59427,  Valier,  Mt.  59486 
Bureau  of  Indian  Affairs: 
Blackfeet  Agency,  Browning,  Mt 
59417 
Newspaper 
Glacier  Reporter,  Browning.  Mt  59417 
Pioneer  Press,  Cut  Bank.  Mt  59427 

COMMENTS:  The  Bureau  of  Indian  Affairs 
published  a  proposed  increase  to  the 
Blackfeet  irrigation  projects  operation 
and  maintenance  rate  for  1991  in  the 
Federal  Register  (Vol.  55.  No.  217.  Pg. 
47008)  on  November  8, 1990.  No  adverse 
comments  to  the  proposed  increase 
were  received  during  the  30  day 
comment  penod. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  pursuant  to  the  25  CFR, 
part  171  and  under  the  authority 
delegated  to  the  Area  Director,  by  the 
Assistant  Secretary  of  Indian  Affairs 
and  the  Deputy  Assistant  Secretary  of 
the  Interior  (Departmental  Manual, 
chapter  3,  part  230,  (3.1  &  3.2)]. 

Richard  Whitesell, 

Billings  Area  Director. 

[FR  Doc  91-117  Filed  1-3-91:  8:45  am] 

BIUJNG  COOC  4310-02-M 

Bureau  of  L^nd  Management 

Pony  Express  Resource  Management 
Plan;  Availability  of  Proposed  Planning 
Amendment 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  availability  of  the 
proposed  planning  amendment  for  the 
Pony  Express  Resource  Management 
Plan  (RMP)  for  the  direct  sale  of  40  acres 
to  the  city  of  Wendover,  Utah. 

SUMMARY:  This  notice  of  availability  is 
to  advise  the  public  that  the  proposed 
planning  amendment  is  available  for 
public  review.  The  proposed  amendment 
will  allow  for  the  sale  of  40  acres  of  land 
to  Wendover  for  a  landfill  operation. 
These  lands  are  described  as  follows: 

Salt  Lake  Meridian 

T  1  N..  R.  19  W..  sec.  34,  SWV*  NEVi 

containing  40  acres  in  Tooele  County. 

A  30-day  protest  period  for  the 
planning  amendment  will  commence 
with  the  publication  of  this  notice  of 
availability. 

FOR  FURTHER  INFORMATION  CONTACT. 
Howard  Hednck,  Pony  Express 
Resource  Area  Manager,  2370  South 
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2300  West,  Salt  Lake  City,  Utah  84119. 
phone  (801)  977-4300. 
S'JPPtERtCNTARV  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  leia  The  proposed  planning 
amendment  is  subject  to  protest  from 
any  adversely  affected  party  who 
participated  in  the  planning  process. 
Protests  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610  5-2. 
Protests  must  be  received  by  the 
Director  (W-7e0)  of  the  Bureau  of  Land 
Management,  Wlh  and  C  Streets  NW., 
Washington,  DC  2Q240,  within  30  days 
cfter  the  date  of  pubiication  of  this 
Notice  of  Availability  for  the  Proposed 
Planning  Amendment,  v^ 

Dated:  December  27, 199a     \ 
\nmn  VL  Parker, 
S:ate  Director. 
|FR  Doc.  91-105  Filed  1-1-91;  8:45  am) 
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[NV-040-91-4370-12) 

Ely  District;  Hearing  to  Discuss  ttie 
Use  of  Helicopters  and  Motorized 
Vehicles  to  Gather  Wild  Horses 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  hearing  to  discuss  the 

use  of  helicopters  and  motorized 

vehicles  to  gather  wild  horses  during  FY 

91.  ^ 

summary:  In  accordance  with  Public 
Law  92-195,  as  amended  by  Public  Law 
94-579  and  Public  Law  95-514,  this 
notice  sets  forth  the  public  hearing  date 
to  discuss  the  use  of  helicopters  and 
motopied  vehicles  to  gather  wild  horses 
from  the  Ely  District  during  FY  91. 

The  hearing  will  convene  at  2  p.m.  on 
Tuesday,  January  29, 1991,  in  the 
Conference  room  of  the  Ely  District  ELM 
Office.  McGill  Highway,  Ely,  Nevada. 

The  hearing  is  open  to  the  public. 
Interested  persons  may  make  oral  or 
written  statements.  Anyone  wishing  to 
make  oral  commento  should  contact 
Robert  E.  Brown,  Ely  District  Wild 
Horse  Specialist,  by  January  29, 1991. 
Written  statements  must  be  received  by 
this  date  also. 

dates:  January  29. 1991. 

ADDRESSES:  Bureau  of  Land 
Management.  HC33  Box  15a  Ely, 
Nevada  89301-9408. 

FOR  FURTHER  INFORMATION  CONTACT. 

Robert  E.  Bi-own.  (702)  28^-4865. 


Dated:  December  19. 199a 
Kenoeth  G.  WaUur. 

District  Manager 

\\H  Doc.  91-n  Filed  l-3-«;  8:45  anij 
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[CA-010-01-4212-13.  CACA-27741PT) 

Realty  Action;  Exchange  of  PubOc  and 
Private  Lands  In  Sacramento  County, 
CA 


(UT-920-91-4120-10) 

Utah  and  Colorado;  Ulnta 
Southwestern  Utah  Regional  Coal 
Team  Meeting 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Regional  Coal  Team 

Meeting.  ^^^_ 

SUMMARY:  In  accordance  with  the 
responsibility  outlined  in  the  Federal 
Coal  Management  Regulations  (43  CFR 
part  3400).  the  Regional  Coal  Team 
(RCT)  for  the  presently  decertified  Uinta 
Southwestern  Utah  Federal  Coal 
Production  Region  will  hold  a  meeting  to 
discuss  and  make  recommendations 
concerning  coal  leasing  and 
development  in  the  region.  The  RCT  will 
review  a  long  range  coal  market 
analysis  prepared  for  the  region, 
pending  applications  under  the  "leasing 
by  applications"'  program,  a 
development  proposal  in  the 
Kaiparowits  Coal  Field  in  Southern 
Utah,  and  any  additional  coal  related 
activities  appropriate  at  this  time. 
suppi^mentary  information:  The  long 
range  coal  market  analysis  will  be 
mailed  to  known  interested  parties  but 
can  also  be  requested  from  the  BLM 
through  the  contact  person  listed  in  this 
notice.  One  coal  lease  application 
presently  exists  and  others  may  be  filed 
in  the  near  future.  Mining  and  Energy 
Resources  Inc.  has  applied  for  a  3,431- 
acre  tract  in  the  Crandall  Canyon  of 
Emery  County,  Utah.  Andalex  Resources 
is  proposing  to  develop  a  coal  mine  on 
Federal  leases  in  the  ICaiparowits 
Plateau  of  southern  Utah. 
DATES:  The  Regional  Coal  Team  will 
r.2et  on  March  6, 1991,  at  1;30  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Convention  Center  at  the  Olympus 
}ioteI,  161  W.  600  So..  Salt  Uke  City. 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 
Max  Neilson.  Uinta  Southwestern  Utah 
Project  Manager,  Utah  State  Office.  324 
South  State  Street,  suite  301.  P.O.  Box 
45155.  Salt  Uke  City  Utah  84145-0155. 
telephone  801-539-103«. 

Dated:  December  28. 1990. 
lames  M.  Parker, 

State  Director 

[PR  Doc.  91-104  Filed  1-3-91;  a45  am| 
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agency:  Bureau  of  Land  Management, 

Interior. 

summary:  The  following  described 

private  land  is  being  considered  for 

acquisition  through  exchange  under 

section  206  of  the  Federal  Land  Policy 

and  Management  Act  of  1976  (43  U.S.C. 

1716). 

OFFERED  PRIVATE  LAM):  All  that  portion 

of  the  following  described  real  property 

located  West  of  the  West  line  of 

Franklin  Boulevard; 

All  that  portion  of  Lots  29  and  31  of 
Alluvial  Acres,  according  to  the  official 
plat  thereof,  filed  in  the  office  of  the 
Recorder  of  Sacramento  County, 
California,  in  Book  14  of  Maps,  Map  No. 
1  that  lies  Southeasterly  of  the 
Southwest  levee  right  of  way  as  granted 
to  Alluvial  Farms  Company,  a  ) 

corporation,  to  Reclamation  District  No. 
1002,  by  deed  dated  November  9. 1916, 
recorded  December  4, 1917,  in  the  office 
of  the  Recorder  of  Sacramento  County, 
in  Book  478  of  Deeds,  Page  165,  and  all 
that  portion  of  projected  Section  16,  20 
and  21,  Township  5  North,  Range  5  East, 
Mount  Diablo  Base  and  Meridian, 
described  as  follows: 

Beginning  at  the  intersection  of  the 
South  line  of  said  Section  21  with  the 
line  which  bounds  Swamp  Land  Surveys 
No.  1  and  41  on  the  East,  thence  from 
said  point  of  beginning  Westerly  along 
the  South  line  of  said  Section  21  to  the 
center  line  of  a  slough,  thence,  along  the 
center  line  of  said  slough  and  the 
meanderings  thereof,  the  following 
fourteen  courses  and  distances:  North 
12*06'00"  West  357.94  feet.  North 
37*1 4'00'  West  314.01  feet;  North 
80*08'00'  West  350.18  feet.  North 
84'3600'  West  776.44  feet.  South 
55*58'00'  West  327.01  feet;  North 
60*0200'  West  1711.80  feet.  South 
68"14'00-  West  374.73  feet.  South 
82'26'00'  West  311.71  feet;  North 
26"51'0O'  West  179.33  feet;  North  . 
25'54'00'  West  385.73  feet;  South 
86*00'00'  West  603.01  feet;  North 
70°20'00'  West  210.95  feet;  North 
86*49'00"  West  341.89  feet  and  Soutn 
36°52'00"  West  525  feel,  more  or  less,  to 
a  point  on  the  Easterly  boundary  of  said 
Swamp  Land  Survey  No.  846,  thence 
along  the  Easterly  boundary  of  said 
Swamp  Land  Survey  to  the  Northeast 
comer  of  said  Swamp  Land  Survey,  said 
point  being  on  the  Southerly  bank  of 
canal  and  on  the  Southerly  line  of 
Swamp  Land  Survey  No.  3,  to  the 
Westerly  line  of  the  Northeast  one- 
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quarter  of  said  Section  20,  thence 
Northerly  along  the  Westerly  line  of  the 
Northeast  one-quarter  of  said  Section  20 
to  the  center  line  of  a  canal;  thence 
along  the  center  line  of  said  canal  and 
the  meatiderings  thereof,  the  following 
seven  courses  and  distances:  North 
SO'WOO'  East  361.03  feet,  North 
63'07'00'  East  374.36  feet;  North 
05*51 '00'  East  338^29  feet  North 
21*48'00'  West  795.52  feet  and  North 
Ol'33'OO"  West  503.15  feet,  more  or  less, 
to  a  point  on  the  line  common  to  said 
Sections  17  and  20.  thence  continuing 
along  the  center  line  of  said  canal  to  the 
South  line  of  said  Alluvial  Acres,  thence 
Easterly  along  the  South  boundary  of 
said  Alluvial  Acres,  to  the  Southeast 
comer  of  said  Lot  29  of  Alluvial  Acres, 
thence  Northa^y  along  the  Easterly 
boundary  of  said  Alluvial  Acres  to  the 
center  line  of  a  canal,  thence  along  the 
center  line  of  said  canal  and  the 
meanderings  thereof,  the  following  six 
courses  and  distances:  South  66°ie'00' 
East  664  feet.  North  58*18"00'  East  470.14 
feet.  North  B6'02'00'  East  1065.90  feel. 
South  71*0r00'  East  123.65  feet.  South 
07*50'O0'  East  8a75  feet  and  North 
89*2000"  East  23  feet,  more  or  less,  to 
the  Westerly  property  line  of  the 
Western  Pacific  Railway  Company, 
thence  Southerly  along  said  Westerly 
property  line  to  a  point  on  the  South  line 
of  said  Survey  No.  1009,  thence  along 
the  South  line  of  said  Survey,  Westerly 
to  the  East  line  of  said  Swamp  Land 
Survey  No.  41,  thence  along  the  East  hne 
of  said  Survey  No.  ♦!  to  the  point  of 
beginning. 

Excepting  therefrom  th"  parcel 
conveyed  to  the  State  of  California  in 
the  deed  from  Agri-Properties  1968.  a 
limited  partnership,  dated  )une  25, 1971, 
recorded  October  8, 1971,  in  Book  7\\Q- 
06,  of  Official  Records,  at  Page  4. 

Also  excepting  therefrom  all  oil.  gas 
and  casinghead  gas,  and  other 
hydrocarbon  substances,  together  with 
the  right  for  the  purpose  of  exploring 
and  mining  therefore  and  such  rights  of 
way  and  easement*  necessary  for  that 
purpose  and  all  operations  connected 
therewith,  as  reserved  in  the  deed  from 
Ruby  K.  Morse,  et  al,  to  Western  Title 
Guaranty  Company,  Sacramento  County 
Division,  a  Corporation,  dated 
November  23, 1959,  recorded  November 
24. 1959,  in  Book  3940  of  Official 
Records,  at  Page  534. 

Also  excepting  therefrom  all  oil.  gas 
and  other  hydrocarbon  and  mineral 
substances  (including  rights  & 
reservations  thereto)  below  a  depth  of 
500  feet,  or  that  may  be  produced, 
recovered  or  saved  from  said  land 
below  a  depth  of  500  feet  etc.  as 
reserved  in  the  deed  to  Karl  August  Otto 


Kraus  recorded  February  5. 1979.  in 
Book  7902-05.  Page  811.  official  Records. 
APN:  146  0131  023  and  146  0131  027 
containing  492.23  Acres  ±,  Sacramento 
County.  California 

The  above  described  land  lies 
contiguous  to  a  portion  of  the  western 
boundary  of  the  existing  Cosumnes 
River  Preserve  in  Sacramento  County. 
The  parcel  will  be  acquired  by  the 
Nature  Conservancy  who  will  transfer 
title  to  the  Bureau  of  Land  Management 
in  exchange  for  public  lands  of 
approximately  equal  value,  found 
suitable  for  disposal. 

The  public  lands  being  considered  for 
exchange  have  been  identified  in 
Notices  of  Realty  Action  published  in 
the  Federal  Register  on  )uly  11. 1989; 
October  3. 1989;  and  November  27. 1989 
SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  this  exchange  is  to  acquire 
non-Federal  land  adjacent  to  the 
Cosumnes  River  Preserve,  currently 
jointly  managed  by  The  Nature 
Conservancy  and  Ducks  Unlimited. 
These  lands  have  been  identified  for 
acquisition  and  protection  by  the  Joint 
Venture  Implementation  Board  to 
contribute  to  the  objectives  of  the 
Central  Valley  Habitat  Joint  Venture, 
and  through  it  the  North  American 
Waterfowl  Management  Plan.  This 
acquisition  will  serve  the  public  "interest 
by  providing  the  opportunity  for  the 
protection  and  development  of  seasonal 
and  permanent  wetlands  and  riparian 
forests,  pursuant  to  BLM"s  Wildlife  2000 
Program. 

FOR  AOOmONAL  INFORMATION: 
Contact  Kay  Miller.  (916)  985-4474  or  at 
the  address  below. 

ADDRESSES:  For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  c/o 
Area  Manager.  Folsom  Resource  Area. 
63  Natoma  Street  Folsom,  Ca.  95630. 

Dated:  December  17, 1090. 
D.  K.  Swickard. 

Area  Munager 

(FR  Doc  91-142  Filed  1-3-91;  B:45  am) 
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lES-030-t-«ai2-1«;  IIIES-041323.  WES- 
04132S.  and  MtES-«413261 

Realty  Actions.  Sates,  Leases.  Etc; 
Michigan 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Sale  of  Public  Land  in  Monroe 

County.  Michigan— Direct  Sale. 


summary:  The  following  public  land  has 
been  found  suitable  for  direct  sale  under 


section  3  of  the  Midiigan  Public  Lands 
Improvement  Act  of  1988  (The  Act)  (102 
Stat.  2711;  Pub.  L  100-537),  at  fair 
market  value,  less  equities  presented  by 
an  applicant  for  such  conveyance  and 
less  the  value  of  any  improvements  that 
the  applicant  or  the  applicant's 
predecessors  in  interest  have  placed  on 
the  land.  Such  equities  may  include  (but 
are  not  limited  to):  (1)  The  amount  paid 
for  the  land  by  the  applicant;  (2) 
longevity  of  applicant  s  claim;  (3)  taxes 
paid  on  the  land;  end  (41  other  equities 
as  the  Secretary  of  the  Interior  may 
determine  relevant. 

The  Act  was  passed  by  Congrtss 
because  it  recognized  that  there  were 
long  standing  title  claims  against  public 
land  in  Michigan  that  could  not  be 
resolved  by  existing  Federal  authorities. 
Therefore,  Congress  authorized  the 
Secretary  of  the  Interior  to  resolve  these 
title  claims  and  to  recognize  the  equities 
of  the  claimants  in  such  lands 

The  public  lands  suitable  for  direct 
sale  are  described  as  follows: 

MlES-041323 
T  7S.,  R.  ee..  Sec  11,  Lot  4:  Sec.  12.  Lot  * 
Sec  14.  LoU  5  and  11;  Michigan 
Meridian.  Monroe  and  LaSalle 
Townships,  Monroe  County.  Michigan 
(containing  approximately  fi  49  acresi; 

MlES-041325 
T  7S.  R.  BE..  Sec.  5,  Lot  7.  Michijjan 
Meridiaa  Raisinville  Township,  Monroe 
County,  Michigan  (conlBTning 
approxiniBtely  0.68  acres);  and 

MIES-041326 
T  7S.,  R.  BE..  Sec.  5.  Lot  a  Michigan 

Meridian.  Rai8in\'iile  Tovmship.  Monroe 
County.  Michigan  (containing 
approximately  0.94  acres) 

This  public  land  ts  being  offered  by 
direct  sale  to  the  following  applicants; 

MIES-041323      CSX  Transportation.  Inc. 
MIES-041325      Veterans  Administration, 
MIES-041326      Ronald    R     &    lilliun    Ann 
Burggreve. 


The  public  land  will  not  be  offered  for 
sale  until  at  least  30  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

The  public  land  described  above  is 
hereby  segregated  from  appropnation 
under  the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action  or  270  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  whiche\'er  occur  first. 

It  has  been  determined  that  the 
parcels  of  public  land  contain  no  known 
mineral  values;  therefore,  the  mineral 
estates  may  be  conveyed.  Acceptarwe  of 
the  direct  sale  offer  will  qualify  the 
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purchaser  to  make  application  for 
conveyance  of  the  mineral  estates. 

The  case  files  concerning  these  direct 
sales  are  available  for  review  at  the 
Milwaukee  District  Office.  Bureau  of 
Land  Management,  310  West  Wisconsin 
Avenue,  Suite  225.  Milwaukee, 
Wisconsin  53203. 

OATC  For  a  period  up  to  and  including 
February  4, 1991.  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  631.  Milwaukee.  Wisconsin 
53201-0631,  In  the  absence  of  timely 
comments,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 
FOfI  FURTHM  IMFORMATIOH  CONTACT. 
Duane  Marti.  Realty  Specialist,  Bureau 
of  Land  Management,  P.O.  Box  631. 
Milwaukee.  Wisconsin  53201-0631; 
telephone  number  (414)  297-4429  or 
(FTS)  362-4429. 
Cory  D.  Bauer. 
District  Mananer. 
(FR  Doc.  91-140  Filed  1-J-Ol;  8:45  amj 
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[CA-060-00-4212-13;  CA-24801 1 

Realty  Action;  Exchange  of  Public  and 
Private  Landa;  RIveraide  County,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action: 

Exchange  of  Public  and  Private  Lands, 

CA-24801. 


summary:  The  following  described 
public  lands,  located  in  Riverside 
County,  are  being  considered  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (43 
U.S.C.  1716): 

San  Bernardino  Meridian.  California 

T.  6S.,  R.  7E.. 

Section  8:  Lot  I.N'/jSWV*. 

Containing  119.83  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  Slates  will  acquire  from 
Landmark  Land  Company  of  California. 
Incorporated  the  following  offered 
private  lands  in  Riverside  County. 
California,  within  the  Santa  Rosa 
Mountains  National  Scenic  Area: 

San  Bernardino  Meridian.  California 

T.  7  S..  R.  7  E., 

Section  17:  N'-i.\4. 

Containing  160  acres,  niure  or  less. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
non-federal  lands  within  the  Santa  Rosa 
Mountains  National  Scenic  Area 
(SRMNSA).  The  SRMNSA  provides 


critical  habitat  for  Peninsular  bighorn 
sheep  and  other  sensitive  desert 
wildlife.  The  exchange  would  create  a 
more  logical  and  efficient  land 
management  pattern  and  would  enhance 
the  Bureau  of  Land  Management's  goal 
to  acquire  private  lands  within  critical 
wildlife  habitat  areas.  The  public 
interest  will  be  served  by  completing 
this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by 
Landmark  Land  Company  of  California. 
Incorporated  of  funds  in  an  amount  not 
to  exceed  25  percent  of  the  total  value  of 
the  land  to  be  transferred  out  of  Federal 
ownership. 

The  land  to  be  transferred  from  the 
United  Slates  will  be  subject  to  the 
following  reservations; 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  pursuant  to  the  Act 
of  August  30. 1890  (28  Stat.  391;  43  U.S.C. 
945) 

2.  Those  rights  for  a  canal  and  service 
road  granted  to  the  Bureau  of 
Reclamation  on  June  16. 1950,  by  right- 
of-way  grant  LA-083030,  pursuant  to  the 
Act  of  December  5, 1924  (43  Stat,  672), 

The  offered  private  land  will  be 
acquired  subject  to  the  following  third 
party  rights  and  reservations: 

1.  An  easement  within  section  17  for 
pipelines  and  incidental  purposes  as 
reserved  by  Southern  Pacific  Land 
Company,  a  corporation  in  the  deed 
recorded  May  4. 1958.  in  Book  2274.  Page 
399,  of  Official  Records  of  Riverside 
County,  California. 

2.  An  easement  for  ingress  and  egress, 
public  utilities  and  incidental  purposes 
as  reserved  by  F.  Hechinger  and  Doris 
Hechinger  along  the  north  and  over  the 
east  fifteen  feet  of  section  17  as 
described  in  the  deed  recorded 
December  9, 1958,  as  Instrument  No. 
88728,  of  Official  Records  of  Riverside 
County,  California. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws,  except 
for  mineral  leasing.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  two  (2)  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  detailed  information  concerning 
this  exchange  contact  Russell  L 
Kaldenberg.  BLM  Palm  Springs-South 
Coast  Resource  Area,  at  (619)  323-4421. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register  interested  parties  may  submit 
comments  to  the  District  Manager. 
California  Desert  District.  1695  Spruce 


Street.  Riverside.  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Inferior. 

Dated:  December  24, 199a 
Larry  D.  Foreman, 
Acting  District  Manager. 
(FR  Doc.  91-118  Filed  l-*-91;  8:45  amJ 
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(WY-930-01-4214-10;  WYW  1116111 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior, 


ACTION:  Notice. 


summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
10,535.30  acres  of  public  mineral  estate 
in  Fremont  County  to  protect  the  East 
Fork  Elk  Winter  Range.  This  notice 
closes  the  land  for  up  to  2  years  from 
mining  location.  The  land,  where  public, 
will  remain  open  to  surface  entry,  and 
all  of  the  land  will  remain  open  to 
mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  4. 1991. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director,  BLM,  2515  Warren 
Avenue,  P.O.  Box  1828.  Cheyenne. 
Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT. 
Tamara  Gertsch,  BLM  Wyoming  State 
Office,  307-775-6115. 
SUPPUEMENTARY  INFORMATION:  On 
December  12, 1990,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  public 
mineral  estate  from  location  or  entry 
under  the  mining  laws,  subject  to  valid 
existing  rights: 

Sixth  Principal  Meridian 

T.  42  N.,  R.  105  W., 
Sec.  2,  lots  3-4,  SV2NWV«,NV«!SWV«; 
Sec.  3,  lots  1-4,  S^NV^,  SMi; 
Sec.  4,  lots  1-4,  S'/iNVi; 
Sec.  5,  lots  1-4,  SMjNE'A,  SEV4NWV4,  SWV* 

SWV4; 
Sec.  6,  lots  2-7.  SW'ANEV*,  SFV«NWV«,  E'/b 

SWV«,  W'/^SEy4,  SEV«SEV4: 
Sec.  7.  lots  1-3,  NE'A,  E'/^NWV4,  NEy4 

SWA,  NMJSEV4,  SEV«SEV4; 
Sec.  8,  WMi,  Wy2SEV4; 
Sec.9,  NEy4; 
Sec.  ICNVi; 
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Sea  lai  lots  1-4.  EH.  E¥tW^ 

Sec  la  lota  1. 2.  EWE^i.  NWVdMEVi.  EVi 

NWV^  NEWSWi^.  NWy4SE^ 
Sec.  30.  lot  Z. 
T.  43  N..  R.  105  W.. 
Sec  31.  iota  3. 4: 

Sea  33.  m\k 

Sea  34.  all. 
T.  42  N,  R.  106  W.. 

Sea  1.  loU  1-4.  S  "^N  Vi.  SW  Vt; 

Sec.2.1ot8l.ZSV4NEy»; 

Sea  11.  S^t 

Sea  It  E%.  EHWV%,  NWV4NWV4,  E*^ 
SW»*NWS^,  E'*W^SWV4^fWM^; 

SeaU.EVi,  NEV4NWV*; 

Sec  14.  aU; 

Sea  22,  SEy*SEy4; 

Sec.  23.  EVfe 

Sea  24.  NEV^: 

SecZi.S¥ii 

Sea26.EVi.WViWV4; 

Sec.  27,  E%E^%. 
T.  43N.,R  106  W., 

Sec.  S5,EV4NWV(i.  NEV4SWy4.  NWV«SE^ 

The  area  described  aggregates 
10.535.30  acres  in  Fremont  County. 

The  purpose  of  the  proposed 
withdrawal  i«  lo  protect  the  East  Fork 
Elk  Winter  Range,  which  was 
established  for  the  purpose  of  providing 
winter  habitat  for  about  3,500  elk  which 
summer  on  the  Shoshone  National 
Forest  north  of  the  Wind  River. 

For  the  period  of  90  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal,  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  in  connection  writh 
the  proposed  withdrawal.  A  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Re^ster  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  on  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  only  those  specifically  allowed  by 
an  authorized  officer  of  the  Bureau  of 
Land  Management. 

Dated;  December  2a  1990. 
Ray  Bmbaker. 

State  Director,  Wyoming 

[FR  Doc.  91-119  Filed  1-3-91:  3:45  amj 

BILLIM  COOC  4S1»-t>-« 


Nalonal  Park  Servic* 

DalMMve  and  |jaM9ii  Nawlgatton  Canal 
Nawmai  nenniBe  wNiiuur;  Mevan^ 

AQCNCr:  National  Park  Service: 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission. 
ACTIOM:  Notice  of  Meeting. 

SUMmuurr  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission. 
DATES:  January  11. 1991. 
INCLEMENT  WEATMER  RESCHEDULE  DATE: 
None. 

ADDRESSES:  Public  Safety  Building, 
room  209, 10  East  Church  Street. 
Bethlehem,  PA. 

FOR  PURTI^  INFORMATION  CONTACT! 
Deirdrc  Cwbson.  Division  of  Park  and 
Resource  Planning.  Mid-Atlantic 
Regional  Office.  National  Park  Service. 
260  Custom  House.  200  Chestnut  Street 
Philadelphia.  PA  19106.  21&-597-6488. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  was  established  by  Public 
Law  100-692  to  assist  the 
Commonwealth  and  its  political 
subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historical  and  natural  resources.  The 
Commission  will  report  to  the  Secretary 
of  the  Interior  and  to  Congress.  The 
agenda  for  the  meeting  will  focus  on  the 
planning  process. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  National  Park  Service, 
Mid-Atlantic  Regional  Office,  Division 
of  Park  and  Resource  Planning.  260 
Custom  House,  200  Chestnut  Street 
Philadelphia,  PA,  19106.  attention: 
Deirdre  Gibson. 

Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting,  at  the  above-named 
address. 

James  W.  Coleman,  \t„ 
Regional  Director.  Mid-Atlantic  Region. 
[FR  Doc.  91-101  Filed  1-3-91:  8:45  amj 

BILLIMC  COOE  4310-7*-« 


Bureau  of  Reclamation 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwortc 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
ann  Budget  for  approval  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  Ae 
proposed  collectian  of  information  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau  of 
Redamatioa'B  (Reclamation)  Clearance 
Officer  at  the  address  and/or  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  within  30  days  directly  lo  the 
Reclamation  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (lOOfr- 
0003),  Washington,  DC  20503,  telephone 
202-395-5897. 

Title:  Procedure  to  Process  and 
Recover  Value  of  Rights-of-Use  and 
Administrative  Costs. 

OMB  Approval  Number:  1006-0003. 

Abstract  Applicants  for  a  right  to  us*- 
land  under  the  jurisdiction  of 
Reclamation  must  provide  certain 
specified  information.  The  required 
information  will  accompany  the 
application  and  is  the  basic  information 
necessary  to  enable  Reclamation  to 
determine  whether  or  not  the  use  can  be 
granted.  The  information  to  be  collected 
consists  of  the  applicant's  name  and 
address,  a  description  of  the  land  on 
which  the  use  is  desired,  environmental 
data,  the  use  to  which  the  land  will  t>e 
put,  the  length  of  time  the  use  will  be  in 
effect  a  map  or  drawing  showing  the 
area  on  which  the  desired  use  is  to  be 
located,  and  the  bid  price  if  it  is  a 
competitive  nght-of-use.  If  the  use 
involves  construction,  the  applicant  may 
also  be  required  to  provide  detailed 
construction  plans,  information  needed 
by  Reclamation  to  meet  any 
environmental  or  cultural  resource 
requirements,  and  additional 
information  necessary  to  assure 
Reclamation  that  the  proposed  use  will 
not  confiict  with  the  purpose  for  which 
Reclamation  administers  the  land. 

Reclamation  Form  Number  lIC-313 
(07 /«4),  unnumbered  letter,  and  MB-76 
(Revised  8/86). 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals,  firms,  and  agencies  desiring 
to  use  Reclamation-administered  land 
for  any  purpose. 

Estimated  Completion  Time:  2  hours. 

Annual  Respondents:  1900 

Annual  Burden  Hours  3800. 

Reclamation  Clearance  Officer  Mr, 
,\ntonio  Alcon.  Information  Collection 
Clearance  Officer,  Bureau  of 
Reclamation.  Denver  Office.  PO  Box 
25007,  Building  67.  Denver  Federal 
Center,  Denver,  CD  8022S.  AC  303  238- 
7011. 
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Dated:  November  28, 1990. 
Murlin  Coffey, 

Chief.  Supply  and  Services  Division. 
(FR  Doc.  91-150  Filed  1-3-91;  &45  am) 

HUJNQ  COOC  4310-0»-« 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Advisory  Committee  on  Voluntary 
Foreign  Aid;  Determination 

The  Advisory  Committee  on 
Voluntary  Foreign  Aid  serves  as  an 
important  linlc  between  the  U.S. 
government  and  the  community  of 
private  and  voluntary  organizations 
engaged  in  foreign  assistance  activities. 
The  Committee  advises  A.I.D.  on 
policies  and  procedures  concerning 
those  organizations:  provides 
information,  counsel  and  assistance  to 
private  and  voluntary  organizations;  and 
fosters  public  interest  in  the  field  of 
voluntary  foreign  aid.  There  continues  to 
be  a  significant  need  for  such  liaison 
and  the  related  functions  of  the 
Committee. 

Accordingly,  the  Administrator 
determined,  pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463).  that  continuation  of  the  Advisory 
Committee  on  Voluntary  Foreign  Aid  for 
a  two-year  period,  beginning  December 
31. 1990,  is  necessary  and  in  the  public 
interest. 

Dated:  December  26, 1990. 
Ian  W.  Miller, 

Assistant  General  Counsel  for  Employee  and 
Public  Affairs.  Agency  for  International 
Development. 
[FR  Doc.  91-69  Filed  1-3-91:  8:45  am] 

MJJNQ  CODE  (IIC-OI-M 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMtigations  No*.  731-TA-486  Thfouoh 
494  (Pr^minary)] 

Coate<2  Groundwood  Paper  From 
Austria,  Belgium,  Rnland,  France, 
Germany,  Italy,  the  Netherlands, 
Sweden,  and  the  United  Kingdom 

AQENCV:  United  States  International 
Trade  Commission. 
ACTION:  Institution  cf  preliminary 
antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations.. 

SUMMAMY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-4a6  through  494  (Preliminary)  under 


section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Austria,  Belgium,  Finland. 
France.  Germany,  Italy,  the  Netherlands, 
Sweden,  and/or  the  United  Kingdom  of 
coated  groundwood  paper.'  provided  for 
in  subheadings  4810  21.00  and  4810.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a),  the 
Commission  must  complete  prehminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  February  11, 1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207.  subparts  A  and  B 
(19  CFR  part  207),  and  part  201.  subparts 
A  througih  E  (19  CFR  part  201). 
EFFECTIVE  DATE:  December  2a  1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Larry  Reavis  (202-252-1183),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 

Background.  These  investigations  are 
being  instituted  in  response  to  a  petition 
filed  on  December  28, 1990,  on  behalf  of 
the  Committee  of  the  American  Paper 
Institute  to  Safeguard  the  U.S.  Coated 
Groundwood  Paper  Industry,  New  York, 
NY,  and  each  of  its  nine  individual 
members. 

Participation  in  these  investigations. 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 


■  For  purposes  of  these  Investigation*,  coated 
groundwooid  paper  is  paper  (excluding  paperlx)ard) 
used  for  writing,  pnnting,  or  other  graphic  purposes, 
coated  on  twih  sides  with  kaolin  (China  clay)  or 
other  inorganic  substances,  and  consisting  of  more 
than  10  percent  by  weight  of  flbers  obtained  by  ■ 
mechanical  process. 


referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Public  service  list.  Pursuant  to  section 
201.11(d)  of  the  Commission's  rules  (19 
CFR  201.11(d)),  the  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance.  In  accordance  with 
§§  201.16(c)  and  207.3  of  the  rules  (19 
CFR  201.16(c)  and  207.3),  each  public 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  public  service  list),  and 
a  certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  docvunent  for  filing  without  a 
certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order  and  business 
proprietary  information  service  list 
Pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)). 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  these  preliminary 
investigations  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference.  The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  these  investigations  for  9:30  a,m,  on 
January  18. 1991,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW„  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Larry  Reavis 
(202-252-1185)  not  later  than  January  17, 
1991,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 

presentation  at  the  conference. 
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Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
January  22, 1991,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  these 
investigations,  as  provided  in  section 
207.15  of  the  Commission's  rules  (19  CFR 
207.15).  If  briefs  contain  business 
proprietary  information,  a  nonbusiness 
proprietary  version  is  due  January  23, 
1991.  A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  aoi.8).  All  ¥fritten  submission 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  §§  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  2077). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  S  207.7(a)  of  the 
ConMnission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  January  25. 
1991.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  infonnation  received  in  or 
after  the  written  briefs.  A  nonbusiness 
proprietary  version  of  such  additional 
comments  is  due  January  28, 1991. 

Audiority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  lliiB  notice  is  published 
pursuant  to  (  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  December  31. 1990. 

By  order  of  the  Commission. 
Kenneth  R.  MaseH. 
Secretary. 
[FR  Doc.  91-197  Filed  1-3-91;  8;45  am] 

BILLING  CODE  703D-Q2-H 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  394  (Sufo-No.  6)] 

Cost  Ratio  for  Recyclabler,  19S9 
Determination 

AGENCY:  laterstate  Commerce 

Commission. 

action:  Notice  of  rate  ceilings. 


summary:  By  decision  served  December 
20, 1989,  the  Commission  proposed  a 
revenue-to-variable  cost  ratio  of  145.1 
percent  as  the  1989  ceiling  for  rates  on 
nonferrous  recyclables  under  49  U.S.C 
10731(e).  The  R/VC  ratio  was  calculated 
in  accordance  with  established 
procedures  but  used  the  Uniform 
Railroad  Costing  System  instead  of  Rail 
Form  A.  In  response,  the  Soo  Line 
Railroad  Company  (Soo)  comments  that 
separate  R/VC  ratio  ceilings  for 
individual  railroads  should  apply 
because  URCS  develops  different 
variability  percentages  for  different 
railroads.  The  Commission  has  decided 
to  consider  the  issue  raised  by  Soo  in 
the  context  of  the  compliance  rules  in  Ex 
Parte  394  (Sub-No.  3),  Cost  Ratios  for 
Recyclables — Compliance  Procedures. 
(See  notice  of  proposed  rulemaking 
published  concurrently  with  this  notice.) 
The  national  average  R/VC  ratio  of 
145.1  percent  is  affirmed.  Individual  and 
regional  R/VC  ratios  are  proposed 
contingent  upon  changes  to  the 
compliance  rules  in  the  reopened 
proceeding. 

EFFECTIVE  DATES:  The  affirmance  of  the 
national  average  R/VC  ratio  is  effective 
on  January  4, 1991.  The  proposed 
contingent  regional  and  individual 
carrier  ratios  will  be  effective  January 
24, 1991,  unless,  within  that  time, 
comments  are  received  challenging  the 
accuracy  of  the  individual  and  regional 
ratios,  in  which  case  a  further  decision 
will  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

William  T.  Bono  (202)  27S-7354,  (TDD 
for  hearing  impaired  (202)  275-1721). 

SUPPt£MEHTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call  or 
pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone  (202)  275-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
27S-1721). 

This  decision  will  not  significantly 
a.^ect  the  quality  of  the  human 
environment  or  the  conser\'ation  of 
energy  resources. 

Aufiwrily:  49  US.C.  10321(a),  10731,  5 
U.S.C.  553. 

Decided:  Decemb)er  21, 1990. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons, 
Emmett,  and  McDonald, 
Sidney  L.  Strickland.  Jr., 
Secretar): 
JFR  Doc.  90-39  Filed  1-3-90;  8:45  am] 

BILLING  CODE  703S-01-M 


(Ex  Parts  No.  3»4  (Sub-No.  7)1 

Cost  Ratio  for  Recyclables;  1990 
Determination 

AQENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  rate  ceilings 

SUMMARY:  The  Commission  has 
calculated  proposed  1990  re\'enue-to- 
variable  cost  ratios  as  ceilings  for  rates 
on  nonferrous  recyclables  under  49 
use.  10731(e).  The  R/VC  ratios  were 
calculated  in  accordance  with 
established  procedures  using  the 
Uniform  Railroad  Costing  System 
(URCS).  Because  URCS  develops 
different  variability  percentages  for 
different  railroads,  the  Commission  has 
decided  to  consider  whether  separate  R/ 
VC  ratio  ceilings  for  individual  railroads 
should  apply  in  the  context  of  the 
compliance  rules  in  Ex  Parte  394  (Sub- 
No.  3),  Cost  Ratios  for  Recyclables — 
Compliance  Procedures.  (See  notice  of 
proposed  rulemaking  published 
concurrently  with  this  notice.)  The 
proposed  national  average  R/VC  ratio  is 
144.3  percent.  Individual  and  regional  R/ 
VC  ratios  are  proposed  contingent  upon 
changes  to  the  compliance  rules  in  the 
reopened  proceeding. 

EFFECTIVE  DATES:  Januar>'  24, 1991, 
unless,  within  that  time,  comments  are 
received  challenging  the  accuracy  of  the 
ratios,  in  which  case  a  further  decision 
will  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT 

Willram  T.  Bono  (202)  275-7354.  [TDD 
for  hearing  impaired  (202)  275-1721). 

SUPPI.EMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call  or 
pick  up  in  person  from;  Office  of  the 
Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Wa&hingtoa 
DC  20423.  Telephone  (202)  275-7428. 
(Assistance  for  the  heanng  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authorh}-  49  US  C.  10321(a),  10731.  S 
U.S.C.  553. 

Decided:  December  21. 1990. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Phillips.  Commissioners  Simmons. 
Emmett.  and  McDonald. 
Sidney  L.  StrickUnd,  Jr., 
Secretary. 
{FR  Doc.  91-43  Filed  l-;}-91.  8  45  am] 

BtLUNQ  CODE  703S-01-II 
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[Ex  Pwt*  No.  3M  (Sub-No.  24)1 

Intrastate  Ral  Rate  Authodty;  North 
Dakota 

AOINCy:  Interstate  Commerce 

Commission. 

ACnow  Notice  of  recertification. 


•ummajiy:  Pursuant  to  49  U.S.C. 
11501(b).  the  Commission  recertifies  the 
State  of  North  Dakota  to  regulate 
intrastate  rail  rates,  classifications, 
rules,  and  practices  for  a  5-year  period. 
DATES:  Recertification  will  be  effective 
on  February  3, 1991  and  will  expire 
February  2. 1996. 

FOR  FURTHER  IMFORMATIOR  CWfrACT: 
Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLCMCNTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Conmission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359. 

Decided:  December  28. 1990. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett.  and  McDonald. 
Sidney  L  StrickUnd,  )r., 
Secretary. 
[FR  Doc.  91-44  Filed  1-3-91;  8:45  am) 

MUJNOCOOC  7O3S-01-«l 


(l).Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
(2)  NlCTD's  representatives: 
Kelvin  J.  Dowd,  Slover  ft  Loftus,  1224 

17th  St.  NW.,  Washington.  DC  20036. 
Bjame  R.  Henderson.  Northern  Indiana 
Commuter  Transportation  District,  33 
East  U.S.  Hwy.  12,  Chesterton,  IN 
45304. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar  (202)  275-7245.  (TDD 
for  hearing  impaired  (202)  275-1721). 
8UPPI.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  that  decision,  write  to,  call,  or 
pick  up  in  person  from;  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 
Decided:  December  27, 1990. 
By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Phillips,  Commissioners  Simmons, 
Emmett.  and  McDonald.  Commissioner 
Emmett  did  not  participate  in  the  disposition 
of  this  proceeding. 
Sidney  L  Strickland.  Jr., 
Secretary. 
(FR  Doc.  91-72  Filed  1-3-91;  8:45  am) 

WLUNO  COOE  7035-01-M 


[Ftownee  Dock«t  No.  31812] 

Norttiem  Indiana  Commuter 
Transportation  District;  Acquisition 
Exemption;  Chicago  Southshorc  and 
South  Bend  Railroad  Co. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343  et  seq.  the  acquisition, 
by  Northern  Indiana  Commuter 
Transportation  District  (NICTD),  of 
Chicago  SouthShore  and  South  Bend 
Railroad  Company's  76.95  miles  of  rail 
line  (74.65  miles  between  Kensington,  IL 
and  South  Bend,  IN,  and  2.3  miles  of 
track  in  the  Monon  District  near 
Michigan  City,  IN),  subject  to  standard 
labor  protective  conditions. 
DATES:  The  exemption  will  be  effective 
December  31. 1990.  Petitions  to  revoke 
the  exemption  must  be  filed  by  February 
4.1991. 

AOontSSCS:  Send  pleadings  referring  to 
Finance  Docket  No.  31812  to: 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration.  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
herein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 


statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locahties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
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Avenue,  NW..  room  S-3014, 
Washington,  DC  20210. 

Corrections  to  General  Wage 
Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 
S  1.6(d),  the  Administrator  of  the  Wage 
and  Hour  Division  may  correct  any 
wage  determination  that  contains 
clerical  errors. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  sheet(s)  for  the 
appropriate  Volume(s). 

Volume  I 

Wage  Decision  No.  NY89-3. 
Modification  Nos.  10  Through  11 

Pursuant  to  the  Regulations.  29  CFR 
part  1,  S  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  J 
Connecticut.  CT90-1   (Jan.    p.  63,  pp.  65,68. 

5,  1990). 
Georgia:   GA90-3   (Jan.   5,    p.  217,  pp.  218- 
1990)  220a. 

GA90-22  (Jan.  5,  1990) p.  281,  p.  262. 

GA90-32  Uan.  5. 1990) p.  280a,  p.  280b 

New  Jersey,  NJ90-3  (Jan.  5.    p.  685,  p.  690. 

1990). 
Virginia:   VA90-5   (Jan.   5,    p.  1213,  p.  1214. 
1990) 

VA90-15  Oan.  5. 1990] p.  1243.  pp. 

1244-1246. 

VA9O-50  Uan.  5. 1990) p.  1329.  p.  1330. 

West     Virginia,     WV90-3    p.  1415,  pp. 
(Jan.  5, 1990).  14ia  142+- 

1425. 
Volume  II 

Iowa.  IA90-1  (Jan.  5.  1990)...  p.  17.  pp.  18-21. 
Michigan.  MI90-7  (Jan.  5,    p.  495,  p.  501. 

1990). 
Nebraska:  NE90-3  (Jan.  11,    p.  725,  pp.  726- 

1990]  727. 

NE90-10  (Jan.  5, 1990)  „ p.  741.  p.  742. 


Volume  III 

California,  CA90-4  (Jan.  5,    p.  71,  pp.  72- 
1990).  loa 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(8),  be 
sure  to  specify  die  State(8)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  28th  day  of 
December  1990. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 

[FR  Doc.  91-64  Filed  1-3-91;  8:45  am] 

BIUJNQ  COOE  4S10-27-M 


Employment  and  Training 
Administration 

Attestations  RIed  by  Facilities  Using 
Nonimmigrant  Aliens  As  Registered 
Nurses 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

action:  Notice^ 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 


Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 

Any  complaints  regarding  a  parbcular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  addresses  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
VNOiting  to  the  Wage  and  Hour  Division. 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washmgton, 
DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT. 

Regarding  the  attestation  process: 
Chief,  Division  of  Foreign  Labor 
Certifications.  U.S.  Employment  Service. 
Telephone;  202-535-0163  (this  is  not  a 
toll-free  number). 

Regarding  the  complaint  process: 
Chief,  Farm  Labor  Programs,  Wage  and 
Hour  Division.  Telephone;  202-523-7605 
(this  is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION!  The 

Immigration  and  Nationality'  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-l.A  visa  petitions  for 
bringing  nonimmigrant  regibtered  nurses 
to  the  United  States.  26  U.S.C. 
1101(a)(15)(H](i1(a)  and  1182(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  hst  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
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Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  lo 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 


available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 


Division  of  the  Employment  Standarflsj 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice.      j 

Signed  al  Washington,  DC  this  28th  day  pf 
December.  1990. 
Robert  A  Scha«rfl, 
Dirvctor.  United  States  Employment  Serviced 


Division  Of  Foreign  Labor  CERr.FicATiONS  Approved  Attestations 

C12/01/90  to  12/21/90) 


CEO-fl«f"« 


Ricfiard  A-  Pwnon .... 

Jwry  G«min _ 

Ruaatt  StronOani  ■ - 
ioa  OGnOtP^fon.. 

G*y  Gambufl  ...- 

Oiariet  V  Ric« 


FacaMynanw 


501-68&-6096     I  Ur»vefsif,  Ho«p  of  Arkansas.  4301  W  MarVHa'T\,  LiWe  Rock,  Arkansas  72205 

213-938-3161  .1  MWway  Heap  M«8c*  Ontor  59«  San  V<:e"i«  Btvd .  Loe  Angeles  Ca«o»nia  90019- 

213-41»-3624     I  OnOnela  Hosp  Mad.  Camar.  565  East  Hardy  ingtewood,  California  90307 

•17-262-3533..-.|  0"GracJy- Peyton  mil  USA  mc  ,  651  Boytston  Strael.  Boston,  Massacfiusens  02118 
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Fleck.  »nc^  Aftlnnatlve  DetermlnathDn 
Ragartling  AppOeatlon  for 
Reconeiderition 

By  a  letter  dated  December  5, 1990, 
one  of  the  petitioners  requested 
adniinistrative  reconsideration  of  the 
Department  of  Labor't  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  former 
workers  of  Fleck.  Incorporated.  Fayette, 
Mississippi.  The  Negative  Determination 
was  issued  on  November  20, 1990  and 
published  in  the  Federal  Register  on 
December  11. 1990  (55  FR  50892). 

The  petitioner  states  that  the 
Department's  denial  did  not  mention 
wire  harnesses  or  leads  and  claims  that 
the  production  of  wire  harnesses  and 
leads  was  transferred  to  Mexico, 

ConchiaioD 

After  careful  review  of  the 
application,  1  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  2l8t  day  of 
Decemljer  1990. 

Baxtian  Ann  FamMr, 

Dirvctor,  Office  of  Program  Management 

UIS. 
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Penskxi  and  Welfare  Benefits 
Administration 

(ProMbited  Transaction  Eaamptkxi  ftl-l; 
Exemption  Appiicatlon  No.  D-«199  at  aLl 

Grant  of  individual  Exemptions; 
Ptilllppe  Investment  Management,  Inc. 
(PIM).  et  aL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
V;ashington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  staled  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 


comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  tjpe 
proposed  to  the  Secretary  of  Labor, 

Statutory  Findings 

In  accordance  with  secation  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Philippe  Investment  Management,  Inc.  (PIM), 
Located  in  New  York,  NY 

[Prohibited  Transaction  Exemption  91-1; 
Exemption  Application  No.  0-8199) 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code  shall  not  apply, 
to  the  acquisition,  sale  or  redemption  of 
limited  partnership  units  (the  Units) 
between  pension  plans  (the  Plans) 
investing  in  the  International  Small 


Float  Fund  (the  Limited  Partnership)  and 
PIM,  the  general  partner  of  the  Limited 
Partnership  and  a,party  in  interest  with 
respect  to  the  Plans,  provided:  / 

(a)  A  Plan  pays  no  more  or  receives 
no  less  for  a  Unit  than  the  Plan  would 
have  paid  or  received  in  an  ^rm's  length 
transaction  with  an  unrelated  party; 

(b)  Such  acquisition,  sale  or 
_  _   emption  is  expressly  authorized  in 
writmg_^b^  fiduciary  of  a'Plan  who  is 
independerfTof Pfl*f4adjfho  has 
acknowledged  in  writing  that  the  Plan  is 
an  "accredited  investor"  as  defined  in 
Rule  501  of  Regulation  D  of  the 
Securities  Act  of  1933  and  that  the 
fiduciary  has  not  relied  upon  the  advice 
of  PIM  with  respect  to  the  acquisition, 
sale  or  redemption:  and 

(c)  No  fees  or  commissions  are  paid 
by  any  Plan  by  reason  of  the  acquisition, 
sale  or  redemption  or  Units  in  the 
Limited  Partnership. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  17. 1990  at  55  FR  42083. 

Correction  of  Proposed  Exemption: 
The  Department  received  no  written 
comments  with  respect  to  the  notice  of 
proposed  exemption.  However,  for 
purposes  of  technical  accuracy,  the 
Department  notes  that  on  page  42085  of 
the  proposed  exemption,  the  text  of 
Footnote  One  erroneously  appears  as 
the  second  paragraph  of  item  9  of  the 
Summary  and  Facts  and 
Representations  rather  than  as  a 
Footnote  at  the  bottom  of  the  page. 
Therefore,  the  Department  hereby 
amends  the  proposed  exemption  to 
reflect  the  correct  placement  of  the  text 
of  Footnote  One. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  )an  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Anthony  limoncelU,  M.D..  P.A.  Defined 
Benefit  Pension  Plan  and  Trust  (the  Plan) 
Located  in  Port  Charlotte,  Florida 

[Prohibited  Transaction  Exemption  91-2; 
Exemption  Application  No  0-8448] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  by  the  Plan  of 
certain  land  to  Anthony  Limoncelli, 
M,D.,  a  party  in  interest  with  respect  to 
the  Plan:  provided  that  the  Plan  receives 
the  greater  of  $375,000  or  the  fair  market 
value  at  the  time  of  the  sale  as 


determined  by  an  independent  qualified 
appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  30. 1990  at  55  FR  45682/45683, 
FOR  FURTHER  INFORMATION  CONTACT 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Profit  Sharing  Plan  and  Employees  Trust  of 
T.F.  Ciurej.  M.D.,  P.C,  and  Pension  Plan  and 
Employees  Trust  of  T.F.  Ciurej,  M.D.,  P.C, 
(collectively,  the  Plana)  Located  in  Omaha, 
Nebraska 

[Prohibited  Transaction  Exemption  91-3; 
Exemption  Application  Nos.  D-8393  and  D- 
6394] 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  of  certain  parcels  of  land 
(the  Land)  by  the  Plans  to  Terence  F. 
Ciurej,  M.D.  and  Mrs.  Linda  Ciurej, 
provided  that  the  Plans  receive  the 
greater  of  $85,062  or  the  fair  market 
value  of  the  Land  at  the  time  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14, 1990  at  55  FR  47560/47561. 
FOR  FURTHER  INFORMATION  CONTACT 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

P.^CCO,  Inc.  Profit  Sharing  Plan  (the  Plan) 
Located  In  Olympia,  Washington 

[Prohibited  Transaction  Exemption  91-4; 
Exemption  Application  No.  0-8410) 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act,  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sales  by  the 
Plan  of  a  parcel  of  real  property  and  a 
note  to  IRECO  Incorporated,  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  Plan  receives  no  less  than 
fair  market  value  for  the  real  property 
and  the  higher  of  fair  market  value  or 
the  principal  balance  plus  accrued 
interest  for  the  note  at  the  time  of  sale. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  November  15. 1990. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  17, 1990,  at  55  FR  42087, 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Kelty  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Cardiovascular  ft  Internal  Medicine 
.Associate*,  Inc.  Profit  Sharing  Plan  (tiie  Plan) 
Located  in  West  Monroe,  Louisiana 

[Prohibited  Transaction  Elxemption  91-5; 
Exemption  Application  No.  0-8479) 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b]  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
of  a  parcel  of  real  property  (the 
Property)  from  the  individual  account  in 
the  Plan  of  James  Wade  to  SKE 
Partnership,  a  party  in  interest  with 
respect  to  the  Plan,  provided  the  Plan 
receives  no  less  than  the  greater  of 
$47,500  or  fair  market  value  for  the 
Property  at  the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14, 1990,  at  55  FR  47561. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  Kelty  of  the  Department,  telephone 
(202)  523^194  (This  is  not  a  toll-free 

number.) 

Building  Service  Local  32B-I  Pension  Fund; 
Building  Ser\ice  Local  32B-|  Health  Fund; 
Building  Service  Local  32B-|  Legal  Service 
Fund:  (collectively,  the  Funds)  Located  in 
New  York,  NY 

[Prohibited  Transaction  Exemption  91-6; 
Exemption  Application  No.  0-8396.  L-8397 
and  L-8398] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(2)  of  the  Act  and  the  sanctions 
.resulting  from  the  application  of  section 
4975  of  the  Code.  b\  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  leasing  of  an  office 
building  between  the  Funds  and  the  101 
Limited  Partnership  (the  Landlord),  a 
party  in  interest  with  respect  to  the 
Funds,  pursuant  to  certain  triple  net 
leases,  leasehold  improvement 
agreements,  and  an  operating  agreement 
(collectively,  the  Agreements);  provided 
that  neither  the  Landlord,  nor  the 
owners  of  the  Landlord:  (a)  are 
fiduciaries  with  respect  to  such  Funds; 
or  (b)  directly  or  indirectly,  influence  or 
exercise  any  decision  making  authority 
in  connection  with  the  selection  of  the 
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nduciarws  for  luch  Funds  or  in 
connection  with  the  decision  of  «uch 
TiduciariM  to  enter  into  the  Agreements 
on  behalf  of  the  Funds  or  to  exercise  any 
rights  or  obligations  conferred  upon  the 
Funds  under  such  Agreements;  and 
provided  further  that  the  terms  of  the 
Agreements  are  at  least  as  favorable  to 
the  Funds  as  those  obtainable  in  arm's 
length  transactions  between  unrelated 
parties. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  November  19, 199a  at  55 
FR  48185. 

Notice  lo  Interested  Peraooa  and 
Comments 

The  applicant  represented  to  the 
Department  that  it  had  notified  by 
November  28, 1990,  all  interested 
persons  of  the  Notice  published  in  the 
Federal  Register  on  November  19. 1990. 
In  the  Notice,  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  any  requests  for  a 
hearing  on  the  proposed  exemption.  All 
comments  and  requests  for  a  hearing 
were  due  by  December  28, 1990. 

As  of  the  close  of  the  comment  period, 
in  addition  to  numerous  telephone 
inquiries  from  interested  persons,  tlie 
Department  had  received  over  ninety 
letters  from  interested  persons 
commenting  on  the  proposed 
transactions.  In  this  regard,  the 
Department  sent  the  applicant  copies  of 
the  comment  letters  and  requested  that 
the  applicant  respond  to  the  issues 
identified  therein  in  writing. 

Several  interested  persons 
commented  that  they  had  received  the 
cover  letter  informing  them  of  the 
opportunity  to  comment  and/or  request 
a  hearing,  but  did  not  receive  a  copy  of 
the  Notice  that  was  published  in  the 
Federal  Register.  The  applicant 
represented  that,  because  of  the  process 
utilized  in  mailing  the  relevant  materials 
to  the  75.000  participants  and 
beneficiaries  of  the  Funds,  no  more  than 
a  fraction  of  1%  of  the  total  mailing 
resulted  in  such  an  omission  of  the 
Notice.  Further,  the  applicant  represents 
that  any  persons  specifically  identified 
as  not  having  received  Notice  were 
mailed  a  duplicate  copy. 

The  majority  of  commentators 
expressed  concern  over  the  impact  of 
the  proposed  transactions  on  their 
pension  and  other  oenetits  payable  from 
tne  Funds,  With  regard  to  such 
commentators'  concerns,  the  applicant 
responded  that  the  Agreements  would 
have  no  direct  impact  on  benefits 
cummtly  payable  by  the  Funds,  nor 


would  the  exemption  in  any  way 
exonerate  the  trustees  of  the  Funds  (the 
Trustees)  from  their  fiduciary 
responsibilities  under  the  Act  with 
respect  to  the  payment  of  benefits.  In 
addition,  the  applicant  submitted  an 
affidavit  from  Ronald  Raab.  counsel  to 
the  Funds,  in  which  Mr  Raab  stated  that 
the  Trustees  carefully  considered  the 
costs  of  the  rental  and  other  expenses. 
including  increases  associated  with  the 
improvements  to  be  paid  for  by  the 
Funds,  prior  to  executing  the 
Agreements  and  concluded  that  such 
costs  and  expenses  were  within  the 
capacity  of  the  Funds  to  absorb  without 
adversely  affecting  benefits  either 
presently,  or  in  the  future. 

Some  commentators  suggested  that, 
because  of  the  favorable  real  estate 
market  with  respect  to  lessees  at  this 
time,  the  Funds  could  have  arranged 
advantageous  short-term  rentals  instead 
of  those  proposed,  hi  this  regard,  the 
applicant  represented  that  the  Trustees 
carefully  considered  various  options 
available  to  them  for  obtaining 
additional  space  to  centralize  the 
operations  of  the  Funds  and  of  the 
Service  Employees  International  Union. 
Local  32B-J.  After  careful  study  and 
with  the  help  of  qualified  professional 
advice,  the  Trustees  concluded  that  the 
long-term  leasing  arrangements  involved 
in  the  exemption  would  enable  the 
Funds  to  obtain  a  building  built  to  their 
specifications  which  is  advantageous  to 
the  Funds. 

The  applicant  submitted  a  comment 
which  identified  vanous  typographical 
and  spelling  errors  contained  in  the 
Notice  as  published  in  the  Federal 
Register.  The  applicant  states  that  such 
errors  do  not  change  the  substantive 
information  contained  in  the  proposed 
exemption.  Accordingly,  the  Department 
hereby  incorporates  those  changes  into 
the  grant. 

Seven  commentators,  who  submitted 
written  comments,  also  requested  that 
the  Department  hold  a  hearing.  The 
Department  has  determined  that  these 
commentators  have  not  identified 
substantive  issues  which  would  merit 
the  holding  of  a  public  hearing  and  that 
the  issues  identified  have  been  fully 
explored  in  the  case  record,  including 
the  material  submitted  by  the  applicant 
in  response  lo  the  comments.  Thus,  the 
Department  has  concluded  that  a 
hearing  is  not  necessary. 

Accordingly,  after  careful 
consideration  of  the  entire  record, 
including  the  written  comments  and 
hearing  requests  submitted  by  interested 
persons,  the  Department  has  determined 
to  grant  the  exemption  as  proposed. 

All  comments  and  responses 
submitted  to  the  Department  by  the 


applicant  and  all  other  commentators 
are  included  as  part  of  the  public  record 
of  the  exemption  application.  The 
complete  application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  were  made  available 
for  public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  room 
N-55C7.  U.S.  Department  of  Labor,  200 
Constilitution  Avenue.  NW„ 
Washington,  DC  20210. 

FOR  FURTHER  MFORMATION  COMTACT 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
tnil-free  number.) 

The  Investment  Plan  for  Salaried  Employee* 
of  Great  Northern  Nekoosa  Corp.;  the 
Investment  Plan  for  Certain  Employees  of 
Great  Northern  Nekoosa  Corp.;  Ibe  Great 
Northern  Nekooea  Corp.  SupptemenUl 
Retirement  Plan;  and  the  Invettmenl  Plan  for 
Union  of  Great  Northern  Nekooaa  Corp.  and 
Affiliated  Co*,  (collectively,  tha  Plans) 
Located  in  Atlanta,  CA 

[Prohibited  Transaction  Exemption  91-7; 
Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
sections  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  cash  sale  by 
the  Plans  of  three  guaranteed 
investment  contracts  (the  GlCs)  to  the 
Georgia-Pacific  Corporation  (Georgia- 
Pacific),  a  party  in  interest  with  respect 
to  the  Plans;  provided  that  the  purchase 
price  for  the  GICs  is  no  less  than  their 
fair  market  value  as  of  the  date  of  the 
sale  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14. 1990  at  55  FR  47562. 

EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  December  28. 1990. 

WRITTEN  COMMENTS:  The  Department 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  comment 
was  submitted  on  behalf  of  Georgia- 
Pacific  (the  Applicant)  concerning 
inaccuracies  in  the  Summary  of  Facts 
and  Representations  in  the  Notice  of 
Proposed  Exemption  and  a  change  in  the 
proposed  date  of  the  subject  transaction: 
(1)  In  a  paragraph  #1  of  the  Summary, 
it  is  stated  that,  "Investment  decisions 
are  made  on  behalf  of  the  Plans  by  a 
benefits  administration  committee 
comprised  of  directors  and/or  officers  of 
Great  Northern."  The  Applicant 
represents  that  the  benefits 
administration  committee  is  comprised 
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of  employees,  not  directors  and/or 
officers,  of  Great  Northern. 

(2)  The  Applicant  notes  that  an 
incomplete  sentence  appears 
immediately  prior  to  the  final  sentence 
of  paragraph  #2  of  the  Summary.  The 
complete  sentence  should  have 
appeared  as  follows:  "In  accordance 
with  this  feature  of  the  G-P  Plan,  upon 
the  proposed  merger  the  Great  Northern 
Investment  Plan's  91  percent  interest  in 
the  GICs  would  be  commingled  with  the 
guaranteed  investment  contracts 
already  held  by  the  G-P  Plan." 

(3)  The  Notice  stated  that  the 
exemption,  if  granted,  would  be 
effective  as  of  October  31, 1990,  The 
Applicant  has  notified  the  Department 
that  the  transaction  did  not  take  place 
until  December  28, 1990  and  requests 
that  the  exemption  be  effective  as  of 
such  date. 

After  consideration  of  the  entire 
record,  including  the  Applicant's 
comment,  the  Department  has 
determined  to  grant  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT 
Ronald  Willett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information  r 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
r.ot  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solelj^^n  ^^ 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(lKB)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  pf  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  Oi  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 

L  xemptions  is  subject  to  the  express 
londition  that  the  material  facts  and 


representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  subject  to  the  exemption. 

Signwl  at  Washington.  DC  iMa  31st  day  of 

December  IflSa 

Ivan  Strasfeld. 

D: rector  of  Exempdoti  Detemiinationt. 

Pension  and  Welfare  Benefits  Admin istration. 

Dfpartment  ofJLabor. 

[FR  Doc.  91-149  Filed  1-3-91;  8:45  ai^ 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

Federal  Telecommunication  Standards 

agency:  National  Communications 

System,  Office  of  Technology  and 

Standards. 

ACTION:  Notice  for  comment  on 

proposed  standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies. 
industry,  the  public  and  State  and  local 
governments  on  proposed  Federal 
Telecommunications  Standard  1091, 
'Telecommunications:  Federal  Building 
Standard  for  Telecommunications 
Pathways  and  Spaces". 
DATES:  Comments  are  due  on  or  before 
April  4, 1991. 

ADDRESSES:  Send  comD:>ents  to  the 
National  Communications  System, 
Office  of  Technology  and  Standards, 
Washington,  DC  20305-2010. 
FOR  FURTHER  INFORMATION  CONTACT 
National  Communications  System. 
Office  of  Technology  and  Standards. 
Washington,  DC  20305-2010,  Mr.  Nick 
Andre,  telephone  (703)  692-2124. 
SUPPLEMENTARY  MFORMATION: 

1.  The  General  Services 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Service* 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14, 
1972.  the  Administrator  of  General 
Services  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development  of 
Federal  telecommunication  standards 
for  NCS  interoperability  and  the 
computer  communication  interface. 
GSA's  authority  to  publish  Federal 
Telecommunication  Standards  is 
dependent  on  the  definition  of  automatic 
data  processing  equipment  as  spedfied 
in  40  U.S.C  759. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies. 


industry,  the  public,  and  State  and  local 
governments. 

3.  Requests  for  copies  of  the  draft 
proposed  FED-STD  1001  should  be 
directed  to  tlte  National 
Communications  System.  OfBce  of 
Technology  and  Standards.  Washington, 
DC  20305-2010. 
Beverly  Sampson, 

Committee  Management  Liaison  Officer. 
Federal  Register  Uaison  Officer. 

Dennis  Bodaon. 

Assistant  Manager.  NCS  Office  of  Techaoiogy 

Sr  Standards. 

(FR  Doc.  91-120  Tiled  1-3-91;  MS  am) 

WLUMG  COOC  3i10-0O-« 

Federal  Telecommunication  Standards 


A#N 


^ncy:  National  Communications 
S^em,  Office  of  Technology  and 
Standards. 

action:  Notice  for  comment  on 
proposed  standard. 

SUMMMRY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public  and  State  and  local 
governments  on  proposed  Federal 
Telecommunications  Standard  1080, 
"Telecommunications:  Video  Coder/ 
Decoder  for  Audiovisual  Servicea  at  56 
to  1.920  kbit/s." 

DATES:  Connments  are  due  on  or  before 
April  4, 1991. 

ADDRESSES:  Send  comments  to  the 
National  Communications  Systemu 
Office  of  Technology  and  Standards. 
Washingtoa  DC  20305-20ia 
FOR  FURTHER  MFORMATION  CONTACT: 
National  Comniimications  System. 
OfBce  of  Teclmology  and  Standards, 
Washington,  DC  20305-2010,  Mr.  Gary 
Rekstad.  telephone  (703)  692-2124. 
SUPPtfMENTARY  INFORMATION: 

1.  The  General  Ser\ice8 
Administration  (GSA)  is  responsible 
under  the  provisions  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended,  for  the  Federal 
Standardization  Program.  On  August  14. 
1972,  the  Administrator  of  General 
Services  designated  the  National 
Communications  System  (NCS)  as  the 
responsible  agent  for  the  development  of 
Federal  telecommunication  standards 
for  NCS  interoperability  and  the 
computer  communication  interface. 
GSA's  authority  to  publish  Federal 
Telecommunication  Standards  is 
dependent  on  the  definition  of  automatic 
data  processing  equipment  as  specified 
in  40  U.S.C.  759. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
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needs  and  views  of  Federal  agencies, 
industry,  the  public  and  State  and  local 
governments. 

3.  Requests  for  copies  of  the  draft 
proposed  FED-STD  1080  should  be 
directed  to  the  National 
Communications  System.  Office  of 
Technology  and  Standards.  Washington. 
DC  20305-2010. 
B«v«rly  SampMOu 

Committee  Management  Liaison  Officer. 
Federal  Register  Liaison  Officer. 
DannU  Bodaoa. 

Assistant  Manager.  NCS  Office  of  Technology 
*■  Standards. 
(FR  Doc  91-121  Filed  l-3-»l;  8:45  am) 

■UJNQCOOI  MtO-OO-H 


DC  20506.  202/682-5532,  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

Dated;  December  27,  1990. 
Robbia  McEwen. 

Acting  Director.  Council  and  Panel 
Operations. 
(FR  Doc.  81-122  Filed  1-3-91;  a.-45  am] 

BHJJNQ  COOC  7M7-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Office  of  Public  Partnership  Advisory 
Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(Stales  Program  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  23-24. 1991.  from  9  a.m.-5  p.m. 
and  on  )anuary  25  from  9  a.m.-12:30  p.m. 
in  room  M-14  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  be  Orientation 
of  New  Panelists,  Opening  Remarks, 
Budget  Review.  Application  Review 
Orientation,  Application  Review,  FY  92 
States  Program  Guidelines,  5%  Set-Aside 
Plans  and  Options,  and  Policy 
Discussion  re  Partnership  in  the. 
Reauthorization  Bill. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  .neeting.  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington, 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Sutx;ommittee  on  TVA 
Plant  Licensing  and  Restart;  Meeting 

The  ACRS  Subcommittee  on  TVA 
Plant  Licensing  and  Restart  will  hold  a 
meeting  on  January  24, 1991.  at  the 
Amberley  Suite  Hotel,  4880  University 
Drive.  Huntsville.  AL 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday.  January  24,  1991—8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  review  the 
planned  restart  of  Browns  Ferry  Unit  2. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  meeting,  the  Subcommittee, 
along  with  any  of  their  consultants  who 
may  be  present,  may  exchange 
preliminary  views  regarding  matters  to 
be  considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Dean  Houston  (telephone 


301/492-9521)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Dated:  December  24. 1990. 
Gary  R.  Quittachr«iber, 

Chief  Nuclear  Reactors  Branch. 

[FR  Doc.  91-128  Filed  1-3-91;  8:45  amj 

BtLUNQ  COOE  7S90-01-M 


(Docket  No*.  50-599  ESR  AND  50-600  ESRl 

Commonwealth  Edison  Co..  Carroll 
County  Nuclear  Station,  Units  1  and  2; 
Withdrawal  of  Application  for 
Construction  Permits 

By  letter  dated  December  11, 1989, 
Commonwealth  Edison  Company 
(applicant)  withdrew  their  application  to 
construct  and  operate  the  Carroll 
County  Nuclear  Station,  Units  1  and  2. 
The  site  is  located  in  northwestern 
Illinois,  about  five  miles  southeast  of  the 
city  of  Savanna  and  three  miles  east  of 
the  Mississippi  River  in  Carroll  County. 
A  Notice  of  Application  for  Construction 
Permits  (part  I)  and  Eariy  Site  Reviews 
was  published  in  the  Federal  Register  on 
April  23, 1979  (44  FR  23950). 

On  October  31. 1990.  the  NRC's 
Atomic  Safety  and  Licensing  Board 
granted  the  applicant's  December  11, 
1989  request  to  terminate  the 
construction  permit  proceeding  in  its 
"Order  Approving  Withdrawal  and 
Terminating  Proceeding." 

In  accordance  with  the  applicant's  • 
request  and  the  "Order  Approving 
Withdrawal  and  Terminating 
Proceeding."  and  pursuant  to  10  CFR 
2.107(c).  notice  is  hereby  given  that  the 
Commission  considers  the  Carroll 
County  Nuclear  Station.  Units  1  and  2 
construction  permit  applications  to  be 
withdrawn  and  the  corresponding 
licensing  proceeding  to  be  terminated. 

Correspondence  concerning  this 
application  will  continue  to  be 
maintained  at  the  Commission's  Public 
Document  room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville.  Maryland  this  27th  day 
of  December,  1990. 

For  the  Nuclear  Regulatory  CommlBsion. 
Richard  J.  Barrett. 

Director.  Project  Directorate  111-2.  Division  of 
Reactor  Projects  Ul/IV/V.  Office  of  Nv clear 
Reactor  Regulation. 
(FR  Doc.  91-141  Filed  1-3-91;  8:45  am) 

BILUNG  COOE  7S9O-01-M 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Employer's 
Quarterly  or  Annual  Report  of 
Contributions  Under  the  RUIA. 

(2)  Form(s)  submitted.  DC-1. 
(J)  OMD  Number.  3220-0012. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request.  Extension  of  the 
expiration  date  of  a  currently  approved 
Lollection  without  any  change  in  the 
substaiice  or  in  the  method  of  collection. 

(6)  Frequency  of  response:  Quarterly 
or  Annually. 

(7)  Respondents:  Businesses  or  other 
for-profit.  Small  businesses  or 
organizations. 

(8)  Estimated  annual  number  of 
respondents:  530. 

(9)  Total  annual  responses:  2,090. 

(10)  Average  time  per  response:  .,3832 
hours. 

(11)  Total  cr.nual  reporting  hours:  801. 

(12)  Collection  description:  Railroad 
employers  are  required  to  make 
contributions  to  the  RUl  fund  quarterly 
or  annually  equal  to  a  percentage  of  the 
creditable  compensation  paid  to  each 
employee.  The  information  furnished  on 
the  report  accompanying  the  remittance 
is  used  to  determine  correctness  of  the 
amount  paid. 

ADDITIONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dennis  Eagan,  the  agency 
clearance  officer  (312-751-4693). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316).  Office  of 
Management  and  Budget,  room  3002. 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer. 
;n<  Doc.  91-123  Filed  1-3-91;  8:45  amj 

CILUHQ  COOE  790S-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

President's  Council  of  Advisers  on 
Science  and  Technology 

The  President's  Council  of  Advisors 
on  Science  and  Technology  (PCAST) 
will  meet  on  January  10-11, 1991.  The 
meeting  will  begin  at  9:00  a.m.  in  the 
Conference  Room,  Council  on 
Environmental  Quality,  722  Jackson 
Place,  NW..  Washington,  DC 

The  purpose  of  the  Council  is  to 
advise  the  President  on  matters 
involving  science  and  technology. 

Proposed  Agenda 

1.  Briefing  of  the  Council  on  the 
current  activities  of  Office  of  Science 
and  Technologj'  Policy. 

2.  Briefing  of  the  Council  on  current 
federal  activities  and  policies  in  science 
and  technology. 

3.  Discussion  of  issues  and  topics  for 
potential  working  group  panels. 

4.  Discussion  of  composition  of 
working  groups. 

Portions  of  the  January  10-11  sessions 
will  be  closed  to  the  public 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  materials  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  vdll 
require  discussion  of  internal  personnel 
procedures  of  the  Executive  Office  of 
the  President  and  information  which,  if 
prematurely  disclosed,  would 
significantly  frustrate  the 
implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b(c)  (1). 
(2).  and  (9)(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  disclosure 
of  information  of  a  personal  nature  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Accordingly,  this 
portion  of  the  meeting  will  also  be 
closed  to  the  public,  pursuant  to  5  U.S.C. 
552b(c)(6). 

Because  of  the  security  requirements. 

persons  wishing  to  attend  the  open 
portion  of  the  meeting  should  contact 
Ms.  Sally  Sherman  (202)  395-3902.  prior 
to  3  p  m.  on  January  9, 1991.  Ms. 
Sherman  is  also  available  to  provide 


specific  information  regarding  time. 

place  and  agenda  for  the  open  session. 

Damai  W.  Hawkins, 

Executive  Assistant,  Office  of  Science  and 
Technology  Policy. 

[FR  Doc.  91-126  Filed  1-3-91.  8:45  am) 

BIUJMG  COOC  $170-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Admlnistratton 

Environmental  Impact  Statement; 
Gaston  and  Lincoln  Counties,  NC 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Rescind  notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  not 
be  prepared  for  a  proposed  highway 
project  in  Gaston  and  Lincoln  Counties, 
North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roy  C.  Shelton.  District  Engineer, 
Federal  Highway  Administration,  4505 
Falls  of  the  Neuse  Road.  P.O.  Box  26806, 
Raleigh,  North  Carolina,  27611, 
telephone  [919  790-2852). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  intent  to  prepare  an  En\';ronmental 
Impact  Statement  (EIS)  for  a  proposed 
highway  project  to  connect  NC  16  in 
Gaston  County.  North  Carolina  to 
relocated  US  321  in  Lincoln  County, 
North  Carolina,  was  issued  on  July  24, 
1990  and  published  in  the  July  31, 1990 
Federal  Register.  The  project  has  since 
been  deleted  torn  the  .North  Carolina 
Department  of  Transportation's 
Transportation  Improvement  P^rogram, 
therefore,  the  FHVvA  hereby  rescinds 
the  previous  Notice  of  Intent.  (Catalog  of 
Federal  Domestic  Assistance  Program 
Number  20.205.  Highway  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

Issued  on  December  2C,  199a 

Roy  C.  Sbeiton. 

District  Engineer,  Raleigh,  North  Carolina. 

|FR  Doc.  91-124  Filed  1-3-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Sutmitted  to  0MB  for 
Review 

Date:  December  28  1990. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OSJB  Number:  1545-0666. 

Form  Number:  bTi[W]. 

Type  of  Review:  Extension. 

Title:  Statement  for  Claiming  Benefits 
Provided  by  Section  911  of  the 
Internal  Revenue  Code. 

Description:  Form  673(IN)  is  completed 
by  a  citizen  or  resident  of  the  United 
States  and  is  furnished  to  his  or  her 
employer  in  order  to  exclude  from 
income  tax  withholding  all  or  part  of 
the  wages  paid  the  citizen  or  resident 
for  services  performed  outside  the 
United  States. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per  Response: 
30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25.000  hours. 

Clearance  Officer  Garrick  Shear,  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

LoU  K.  Holland. 

Departmental  Reports  Management  Officer 
[FR  Doc  91-129  Filed  1-3-91;  145  am] 

BIUJNQCOOC  OSO-OI-M 


Put)lic  Information  CoNection 
Requirements  SulMnltted  to  OMB  for 
Review 

Date:  December  2a  1990. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


information  collection  requiremen!(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pubic  Law  96-511  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220, 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  Collection. 

Title:  U.S.  Estate  Tax  Return  for 
Qualified  Domestic  Trusts. 

Description:  Form  706QDT  is  used  by 
the  trustee  or  the  designated  filer  to 
compute  and  report  the  Federal  estate 
tax  imposed  on  qualified  domestic 
trusts  by  the  Internal  Revenue  Code 
section  2056A.  IRS  uses  the 
information  to  enforce  this  tax  and  to 
verify  that  the  tax  has  been  properly 
computed. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit. 

Estimated  Number  of  Respondents:  80. 

Estimated  Burden  Hours  Per  Response/ 
Recordlxeeping: 
Recordkeeping— 1  hour.  12  minutes. 
Learning  about  the  law  or  the  form — 

40  minutes. 
Preparing  the  form — 1  hour,  30 

minutes. 
Copying,  assembling,  and  sending  the 
form  to  IRS— 1  hour,  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  354  hours. 

Clearance  OfUcer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
room  5571,  nil  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand. 

Departmentai  Reports  Management  Officer. 

[FR  Doc.  91-130  Filed  1-3-91:  8:45  am] 
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PutHic  Information  Collection 
Requirements  Submitted  to  OMB  for 
Reivew  „ 

Date  December  27.  1990. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number:  1512-0038. 
Form  Number:  ATF  F  5030.6, 
Type  of  Review:  Extension. 
Title:  Authorization  to  Furnish  Financial 
Information  and  Certificate  of 
Compliance  (Right  to  Financial 
Privacy  Act  of  1978). 
Description:  The  Right  to  Financial 
Privacy  Act  of  1978  limits  access  to 
records  held  by  financial  institutions 
and  provides  for  certain  procedures  to 
gain  access  to  the  information.  ATF  F 
5030.6  serves  as  both  a  customer 
authorization  for  ATF  to  receive 
information  and  as  the  required 
certification  to  the  financial 
institution. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 
Estimated  Number  of  Respondents: 

2,000. 
Estimated  Burden  Hours  Per 

Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  500 

hours. 
OMB  Number:  1512-0131. 
Form  Number:  ATF  F  5400.14/5400.15. 

Part  III. 
Type  of  Review:  Extension. 
Title:  Renewal  of  Explosives  License  or 

Permit. 
Description:  This  information  collection 
activity  is  used  for  the  renewal  of 
explosives  licenses  and  permits.  This 
short  renewal  form  is  used  in  lieu  of  a 
more  detailed  application. 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organization. 
Estimated  Number  of  Respondents: 

2,500. 
Estimated  Burden  Hours  Per 

Respondent:  20  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  825 

hours. 
OMfl /Vum6erl51 2-0490, 
Form  Number:  ATF  F  4473  LV  (5300.24  & 
.25). 
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Type  of  Review:  Extension. 

Title:  Licensed  Firearms  Dealers 
Records  of  Acquisition,  Disposition 
and  Supporting  Data. 

Description:  This  form  is  used  by  low 
volume  firearms  dealers  to  record 
acquisition  and  disposition  of  firearms 
and  to  determine  the  eligibility  of 
transferees  to  receive  firearms.  It 
becomes  part  of  a  licensee's 
permanent  record  and  may  be  used  to 
trace  firearms. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
92.750. 

Estimated  Burden  Hours  Per 
Respondent-  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
171.588  hours. 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  room  7011. 


1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20228. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

LoU  K.  HoUand, 

Departmental  Reports  Management  Officer 

[FR  Doc.  91-131  Filed  1-3-91;  8:45  am) 

wixma  COOE  4«i»-3i-« 

Renewal  of  the  Advisory  Committee 
for  the  Preservation  of  the  Treasury 
Building 

The  Department  of  the  Treasury, 
pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972. 
Public  Law  92-463,  as  amended,  and 
with  approval  of  the  Secretary  of  the 
Treasury,  announces  the  renewal  of  the 
Charter  of  the  Advisory  Committee  for 
the  Preservation  of  the  Treasury 
Building. 


The  primary  purpose  of  the  committee 
is  to  consult  with  and  advise  the 
Secretary  of  the  Treasury  and  his  staff, 
upon  request,  regarding  various 
^^^shabilitation  projects  in  the  Main 
Tijeasury  Building.  The  committee  will 
also  undertake  active  soHcitation  to 
raise  funds,  as  well  as  to  encourage 
donors  to  contribute  works  of  art  and 
furnishings  of  historic  importance  to  the 
Department  of  the  Treasury. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  as  amended,  the  Department  of 
the  Treasury  has  renewed  the  Charter  of 
the  Advisory  Committee  for  the 
Preservation  of  the  Treasury  Building  for 
a  period  of  two  years  beginning 
December  27, 1990, 

Dated;  December  27, 1990. 

Linda  M.  Combs, 

Assistant  Secretary  (Management) 
[FR  Doc.  91-125  Filed  l-3-«l:  845  am] 
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FEDERAL  RESEBVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AM» DATE:  ICtOO  ijxu  Wednesday. 

January  9. 1991. 

FIACE:  Marriner  S.  Ecdfs  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  StreeU 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Consumer  Advisory  Council  appointments 

(Thi«  ttem  was  originalty  aimoanced  for 
a  closed  meeting  on  December  19. 1«90.) 

2.  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments, 
and  salary  actions)  invplving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  befoi^  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  th«  meeting. 
Dated:  Decemb<^r  31.  1990. 

leanifer  (.  lohnsoo. 

Associate  Secretary  of  the  Board 

[FR  Doc.  91-171  Filed  1-2-91;  9;4B  am] 
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NEIQHBORHOOO  REINVESTMENT 
CORPORATION 

Regular  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  8;00  a.m.— Thursday, 
January  10, 1991. 

FLACE:  Federal  Reserve  System,  Martin 
Building.  Dining  Room  L  C  Street 
Entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC  20551. 

STATUS:  Open /Closed. 

CONTACT  PERSON  FOR  MORE 
information:  Martha  A.  Diaz-Ortiz. 
Acting  Secretary,  (202)  37&-2400. 

AGENDA: 

I  Call  to  Order 

II.  Approval  of  September  17,  1990,  Minutes 


HI.  Confirnidtion  of  Committee  Appointees 

a.  Personnel  Cnrr.m:"'f'e 

b.  Budget  Committee 

IV  Audit  Committee  Repi»r! 

a.  Interim  Review   ]uiy  31.  I**; 

b.  FY  1990  Audit  Report 

c.  Selection  of  .Auditors  ^Vnpusdls 

V  Budget  and  Financial  Reports 

a.  FY'91  Proposed  Revised  Budget  Request 

b.  FV90  Interi,il  Financial  Statpn-.cnts 

VI.  Personnel  Committee  Report 

VII.  Acting  ExecTjIive  UireUor  s  Quarterly 
Manage-Tient  Report 

—Approval  of  Modifn-atioji  oi  FY"91  Goals 
—Approval  of  PVPO  Public  Relations  Plan 

Ciosfid  Session 

VIL  Personnel  Matters 
IX.  Adjoum 

Martha  A.  Diaz-Ortiz, 

Acting  SecrtHary 

(FR  Doc.  91-237  Filed  1-2-81;  3.40  pm] 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuatit  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  [anuary  7,  1991 

A  closed  meeting  will  be  held  on 
Tuesday,  lanuary  8,  1991,  at  2:30  p.m.  An 
open  meeting  will  be  held  on  Thursday, 
January  10. 1991.  at  10  a.m.,  in  Room 
1C30. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secrelanes 
will  attend  the  closed  mieeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  m  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b)(c)(4).  (8).  (9!(A1  and  (10)  and  17 
CFR  200.402(a](4!,  (8),  (9)(i]  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  the  closed  meeting 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  January 
8, 1991,  at  2:30  p.m..  wii!  be: 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Insntution  of  administrative  proceeding  of 
an  enforcement  nature. 


institutioo  of  injunctive  actions. 
Settlement  of  injunctive  actions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
January  10, 1991.  at  lOKX)  a.m.,  will  be: 

1  Consideration  of  an  application  by  the 
Clearing  Corporation  For  Options  and 
Securities  for  registration  as  a  clearing 
agency  under  Section  17A  of  the  Securities 
Exchange  Act  of  1934.  For  further 
information,  please  contact  lerry  Carpenter  at 
(202)  272-7470. 

2,  Consideration  of  whether  to  adopt 
amendments  to  rule  promulgated  under 
Section  16  of  the  Securities  Exchange  Act  of 
1934  and  related  forms.  These  amendments 
concern  the  filing  of  ownership  reports  by 
officers,  directors  and  principal  security 
holders  ("insiders"),  as  well  as  the  exemption 
of  certain  tranactions  by  those  persons  from 
the  short-swing  profit  recovery  provisions  of 
Section  16  and  related  provisions  of  the 
Investment  Company  Act  of  1940  and  the 
Public  Utility  Holding  Company  Act  of  1935. 
These  amendments  are  intended  to  clarify 
insider  reporting  obligations  and  the 
application  of  Section  16  to  specified 
transactions.  For  further  information,  please 
contact  Brian  ].  Lane  or  Richard  P.  Konrath  at 
(202)  272-2589. 

At  times,  changes  in  Commission     . 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Ronald 
Mueller  at  (202)  272-2200. 

Dated;  December  31. 1990. 
Margaret  H.  MacFarland, 

Deputy  Secretary. 

[FR  Doc.  91-161  Filed  1-2-91;  8;56  am] 
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UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

(USITC  SE-91-01) 

TIME  AND  DATT.  Thursday,  January  10, 
1991  at  10:30  a.m. 

PUkCE:  Room  101.  500  E  Street.  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  publia 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

Certain  Mlcroporous  Nylon  Membranes 
and  Products 
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Containing  Same  (D/N  1602) 
5.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 

Dated:  December  28.  1990. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  91-166  Filed  1-2-91;  8.57  am) 
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Part  II 


Environmental 
Protection  Agency 

40  CFR  Part  52 

Reconsideration  of  Certain  Federal  RACT 
Rules  for  Illinois;  Notice  of  Partial  Stay  and 
Reconsideration  and  Proposed  Stay 
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EHVIROWMEMTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[nn.-3M4-«] 

Recooeldemtton  of  Certain  Federal 
RACT  Ruiea  for  Iflinois 

AOINCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  partial  stay  and 

reconsideration. 


_^ :  Today's  action  announces  a 

three-month  stay  of  certain  federal  rules 
requiring  Reasonably  Available  Control 
Technology  (RACT)  to  control  volatile 
organic  compounds  (VOCs)  in  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  PR  26814.  June 
29. 1990).  The  effectiveness  of  the 
following  rules,  including  the  applicable 
compliance  dates,  is  stayed  for  three 
months  pending  reconsideration;  (1)  The 
emission  limitations  and  standards  for 
"top  coat"  and  "final  repair  coating" 
operations  at  Diesel-Electric  Locomotive 
Coating  Lines  in  Cook  County.  Illinois 
(55  PR  26888-9,  codified  at  40  CFR 
52.741(e)(l)(i)(M)  (2)  and  (J)),  as  well  as 
the  luly  1, 1991  compliance  date  (55  PR 
28872.  codified  at  40  CFR  52.741(e)(5)): 
(2)  the  emissions  limitations  and 
standards  for  Miscellaneous  fabricated 
product  manufacturing  processes  and 
Miscellaneous  formulation 
manufacturing  processes  only  as  applied 
to  Viskase  Corporation's  cellulose  food 
casing  manufacturing  facility  in  Bedford 
Park.  Illinois  (55  FR  26883-4,  codified  at 
40  CFR  52.741  (u)  and  (v)).  as  well  as  the 
jul>  1. 1991  compliance  date  (55  FR 
26883-^.  codified  at  40  CFR  52.741(u)(4) 
and  (v)(4));  and  (3)  the  emissions 
limitations  and  standards  for 
Miscellaneous  fabricated  product 
manufacturing  processes  only  as  applied 
to  Allsteel,  Incorporated's  adhesive 
lines  at  their  metal  furniture 
manufacturing  operations  in  Kane 
County,  Illinois  (55  FR  26883.  codified  at 
40  CFR  54.41(u)),  as  well  as  the  July  1, 
1991  compliance  date  (55  FR  26883, 
codified  at  40  CFR  52.741(u)(4)).'  EPA  is 
issuing  this  stay  pursuant  to  Clean  Air 
Act  section  307(d)(7)(B),  42  U.S.C. 
7807(d)(7)(B),  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration. 

Elsewhere  in  the  Proposed  Rules 
Section  of  today's  Federal  Register  EPA 
pruposL'S.  under  Clean  Air  Act  sections 
n0(c)  and  301(a)(1).  42  U.S.C.  7410(c) 


and  7801(a)(1),  to  temporarily  stay  the 
effectiveness  of  these  rules  and 
apphcable  compliance  dates  beyond  the 
three  months  provided  by  this  stay,  but 
only  if  and  as  necessary  to  complete 
reconsideration  of  the  rules  in  question. 
EFFECTIVE  DATE*  Effective  January  4, 
1991. 

FOB  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V.  Chicago, 
Illinois  60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  April  1. 1987,  the  State  of  ' 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  seeking 
that  EPA,  among  other  actions,  revise 
the  Illinois  and  Indiana  ozone 
implementation  plans  in  conformance 
with  section  172  (b)  and  (c)  of  the  Clean 
Air  Act  ( Wisconsin  v.  Reilly.  No.  87-C- 
0395,  E.D.  Wis.  Sep.  22, 1989).  As  a  result 
of  a  court-approved  settlement 
agreement,  signed  by  EPA  and  the 
States  of  Illinois  and  Wisconsin  on 
September  22, 1989,  EPA  agreed  to 
reduce  emissions  of  Volatile  Organic 
Compounds  (VOCs),  an  ozone 
precursor,  by  promulgating  revisions  to 
the  VOC  Reasonably  Available  Control 
Technology  (RACT)  rules  contained  in 
the  Illinois  State  Implementation  Plan 
(SIP)  for  ozone. 

The  settlement  agreement  set  a  tight 
deadline  for  the  completion  of  the 
rulemaking,  requinng  EPA  to  promulgate 
final  revisions  to  correct  the  VOC  RACT 
rules  in  the  Illinois  SIP  by  March  18. 
1990.  While  that  date  was  later 
extended  to  June  8, 1990,  it  left  EPA  with 
little  time  to  complete  an  especially 
demanding  and  complex  task.*  On  June 
29, 1990,  EPA  promulgated  final  federal 
rules  (55  FR  26814)  requiring  RACT  to 
control  the  emission  of  VOCs  in  six 
counties  in  the  Chicago  metropolitan 
area;  Cook,  DuPage,  Kane,  Lake. 
McHenry,  and  Will  Counties. 

Subsequently,  ten  petitions  for  review 
of  EPA's  June  29, 1990  revisions  to  the 
Illinois  SIP  were  filed  in  the  United 
States  Court  of  Appeals  for  the  Seventh 
Circuit.  General  Motors  Corporation, 
Viskase  Corporation,  and  Allsteel, 
Incorporated,  the  three  parties  directly 
affected  by  today's  action,  were  among 
those  filing  petitions  for  review.  On 
September  13, 1990.  the  Court,  on  its 
own  motion,  consolidated  the  ten 


petitions  as  Illinois  Environmental 
Regulatory  Group  ("lERG").  et  al.  v. 
Reilly.  No.  90-2778.'  Since  then,  a 
number  of  other  motions  have  been  filed 
with  the  court.  Among  these  is  a  motion 
EPA  filed  on  November  2. 1990,  to  hold 
briefing  in  abeyance  for  the  issues 
addressed  in  today's  action.  In  that 
motion  EPA  represented  to  the  court  its 
intent  to  undertake  the  administrative 
stay  and  reconsideration  that  is  the 
subject  of  the  Agency  action  herein. 

In  addition  to  filing  their  petitions  for 
review  in  the  Seventh  Circuit,  each  of 
the  parties  directly  affected  by  today's 
action  has  requested  some  form  of 
administrative  relief  from  the  Agency. 
General  Motors  Corporation  filed  a 
petition  for  administrative 
reconsideration  dated  August  28. 1990. 
General  Motors  requested  that  EPA 
reconsider,  among  other  action,  the 
emission  standards  applicable  to  the 
company's  locomotive  "top  coat"  and 
"final  repair  coating"  operations.  By  a 
letter  dated  July  23, 1990,  Viskase 
Corporation  requested,  among  other 
action,  that  EPA  stay  and  reconsider  the 
rule  applicable  to  them.  On  November 
23. 1990,  Allsteel,  Incorporated  filed  a 
formal  request  that  EPA  stay  the 
compliance  date  of  all  the  federal  rules 
until  a  reasonable  time  after  the  court's 
decision  in  the  lERG  case.  As  to  the 
issues  discussed  in  this  notice  EPA  is, 
by  today's  action,  convening  a 
proceeding  for  reconsideration. 
However.  EPA  is  not,  by  today's  notice, 
acting  on  other  issues  raised  in  the 
parties'  petitions  for  reconsideration. 

II.  Rules  to  be  Stayed  and  Reconsidered 

Three  of  the  petitioners  in  lERG  v, 
Reilly  (see  above)  have  questioned 
whether  EPA  complied  with  certain 
procedural  requirements  in  promulgating 
the  federal  RACT  rules  within  the  time 
frame  afforded  by  the  settlement 
agreement.  EPA  intends  to  reconsider 
certain  rules  in  light  of  issues  raised  by 
these  three  petitioners,  as  described 
below.* 

A.  General  Motors  Corp. 

EPA  intends  to  reconsider  the 
locomotive  coating  lines  rule  based  on 
petitioner  General  Motors  Corporation's 
("GM's")  claims  that  EPA  violated 
section  307(d)(6)(C)  of  the  Clean  Air  Act 
in  promulgating  emission  standards  for 


'  Excopt  a<  10  these  three  particular  nilet  aa  they 
pertain  to  theae  thi«e  aourcea,  all  other  regulationa 
■re  itlll  in  effect. 


'  For  example,  the  rulemaking  eatablished 
regulatory  requirements  governing  the  emissions  of 
approximately  1000  sources.  In  addition,  EPA 
reviewed  approximately  four  linear  feet  of  public 
comments  pnor  to  promulgation  of  the  final  rule. 


•  By  an  order  dated  December  7. 1990,  the  Court 
on  its  own  motion,  severed  the  appeals  of  General 
Motors  Corporation.  Viskase  Corporation,  and 
Allsteel.  Incorporated  from  the  consolidated  case. 

*  By  staying  these  rules  and  convening  a 
proceeding  for  reconsideration.  EPA  in  no  manner 
concedes  that  it  violc'ed  any  provision  of  the  Clean 
Air  Act  or  the  Administrative  Procedure  Act. 
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"top  coat"  and  "final  repair  coating" 
operations  at  existing  Diesel-Electric 
Locomotive  Coating  Lines  in  Cook 
County,  Illinois,  by  basing  its  rule  in  part 
on  information  or  data  that  was  not 
placed  in  the  public  docket  as  of  the 
date  of  the  rule's  promulgation  (55  FR 
26814,  26868-69,  codified  at  40  CFR 
52.741(e)(l)(i)(M)  (2)  and  (3)]. 

In  setting  emission  standards  for  GM's 
locomotive  topcoat  and  final  repair 
coatings  operations  EPA  relied  generally 
on  the  Control  Techniques  Guidelines 
(CTG)  for  Miscellaneous  Metal  Parts  or 
Products.  See  55  FR  26840-42.  As 
additional  verification  oi  Die  CTG 
derived  emission  standards,  EPA 
examined  the  emission  standards  and 
control  technology  at  a  General  Electric 
("GE")  facility  in  Erie,  Pennsylvania,  the 
only  other  locomotive  manufacturing 
facility  in  the  United  States.  However, 
almost  all  of  the  GE  information 
reviewed  was  claimed  by  GE  to  be 
confidential  information.  EPA  treated 
the  information  as  confidential  and 
denied  GM's  request  to  examine  the 
information. 

EPA  has  evaluated  the  GE  information 
in  accordance  with  EPA's  regulations 
governing  confidential  information  (40 
CFR  subpart  B).  EPA  is  now 
reconsidering  the  emission  limitations 
for  GM's  locomotive  topcoat  and  final 
repair  coating  operations  in  light  of  this 
confidentiality  determination  and  will 
take  appropriate  regulatory  action, 
following  the  applicable  notice  and 
comment  procedures  of  section  307(d)  of 
the  Clean  Air  Act. 

B.  Viskase  Corp. 

During  the  course  of  the  rulemaking  in 
question  Viskase  Corporation 
( "Viskase")  submitted  comments  in 
which  it  sought  to  demonstrate  that  site- 
specific  emission  limitations  and 
standards,  instead  of  the  standards 
proposed  by  EPA,  should  be  applied  to 
the  operations  at  their  cellulose  food 
casing  manufacturing  facility  in  Bedford 
Park,  Illinois.  The  site-specific 
limitations  would  require  an  emissions 
reduction  which  is  less  than  the  81 
percent  emissions  reduction  required  by 
the  Miscellaneous  fabricated  product 
manufacturing  processes  and 
Miscellaneous  formulation 
manufacturing  processes  provisions  EPA 
applied  to  Viskase's  operations.  Because 
of  the  short  time  limits  for  rulemaking 
established  by  the  settlement 
agreement,  EPA  was  unable  to  review 
and  respond  fully  to  Viskase's 
comments  before  promulgating  the  final 
federal  RACT  rules.  Thus,  EPA  deferred 
the  effective  date  of  the  regulations 
applicable  to  Viskase  for  six  months,  a 
period  that  EPA  believed  would  be 


sufficient  to  allow  it  to  respond  to  the 
comments  and  make  whatever  changes 
to  the  rule  were  necessary  (55  FR  26846). 
EPA  has  concluded  that  it  will  not  be 
able  to  complete  its  review  of  the  site- 
specific  comments  submitted  by  Viskase 
in  the  time  allotted  in  the  final  rule.  i.e.. 
before  the  expiration  of  the  rule's 
deferred  effective  date.  Moreover,  EPA 
believes  these  comments  to  be 
significant,  warranting  further  review 
and  response  pursuant  to  section 
307(d)(6)(B)  of  the  Clean  Air  Act.  In 
order  to  complete  the  review  of  the 
comments  without  subjecting  Viskase  to 
the  hardship  of  an  imminent  compliance 
deadline,  EPA  will  reconsider  the 
regulatory  requirements  applicable  to 
Viskase  in  light  of  those  comments,  in 
accordance  with  section  307(d)  of  the 
Clean  Air  Act. 

C.  Allsteel,  Inc. 

With  respect  to  one  issue,  Allsteel 
Incorporated  ("Allsteel").  is  in  a 
situation  similar  to  that  of  Viskase. 
Allsteel  provided  comments  in  which  it 
sought  to  demonstrate  that  site-specific 
emission  limitations,  instead  of  the 
standards  proposed  by  EPA,  should  be 
applied  to  the  "adhesive  lines"  at 
Allsteel's  metal  furniture  manufacturing 
operations  in  Kane  County.  Illinois.  EPA 
was  unable  to  respond  fully  to  those 
comments.  The  site-specific  limitations 
would  require  an  emissions  reduction 
which  is  less  than  the  81  percent 
emissions  reduction  required  by  the 
Miscellaneous  fabricated  product 
manufacturing  processes  provisions  EPA 
applied  to  the  adhesive  hnes  at 
Allsteel's  operations.  Accordingly,  as  in 
the  case  of  Viskase,  EPA  deferred  the 
effective  date  of  the  rule  with  respect  to 
this  issue  for  six  months,  in  order  to 
allow  EPA  additional  time  to  consider 
Allsteel's  comments  (55  FR  26842). 

EPA  has  concluded  that  it  will  not  be 
able  to  complete  its  review  of  the  site- 
specific  comments  submitted  by  Allsteel 
within  the  time  allotted  in  the  final  rule, 
i.e.,  before  expiration  of  the  rule  s 
deferred  effective  date.  Moreover,  F.PA 
believes  these  are  significant  comments 
warranting  review  and  response 
pursuant  to  section  307(d)(6;(B)  of  the 
Clean  Air  Act.  In  order  to  review  these 
particular  site-specific  ccmmen's 
without  subjecting  Allsteel  to  the 
hardship  of  an  imminent  compliance 
deadline,  EPA  will  reconsider  the 
regulatory  requirements  applicable  to 
Allsteel  in  light  of  those  comments,  in 
accordance  with  section  307(d)  of  the 
Clean  Air  Act. 

III.  Issuance  of  Stay 
EPA  hereby  issues  a  three-month 


administrative  stay  of  the  effecbveness 
of  the  following  rules,  including  the 
applicable  compliance  dates, 
promulgated  as  final  federal  rules 
requinng  RACT  to  control  VOCs  in  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  FR  26814  June 
29, 1990);  (1)  The  emission  limitations 
and  standards  for  "top  coat"  and  "final 
repair  coating"  operations  at  Diesel- 
Electric  Locomotive  Coating  Lines  in 
Cook  County,  Illinois  (55  FR  28868-9, 
codified  at  40  CFR  5  52.741(e){l)(i)(M)(2) 
and  [3]],  as  well  as  the  July  1, 1991 
compliance  date  (55  FR  26872,  codified 
a:  40  CFR  52.741(e)(5));  (2)  the  emissions 
limitations  and  standards  for 
Miscellaneous  fabricated  product 
manufacturing  processes  and 
Miscellaneous  formulation 
manufacturing  processes  only  as  applied 
to  Viskase  Corporation's  cellulose  food 
casing  manufacturing  facility  in  Bedford 
Park,  Illinois  (55  FR  28883-4.  codified  at 
40  CFR  52.741  (u)  and  (v)),  as  well  as  the 
July  1, 1991  compliance  dale  (55  FR 
26383-4,  codified  at  40  CFR  52.741  (u)(4) 
end  (v)(4));  and  (3)  the  emissions 
limitations  and  standards  for 
Miscellaneous  fabricated  product 
marufacturing  processes  only  as  applied 
to  Allsteel.  Incorporated's  adhesive 
lines  at  their  metal  furniture 
manufacturing  operations  in  Kane 
County,  Illinois  (55  FR  26883,  codified  at 
40  CFR  54.741(u)),  as  well  as  the  July  1. 
lOSI  compliance  date  (55  FR  26883, 
codified  at  40  CFR  52.741(u)(4)). 

EPA  will  reconsider  the  above  rules. 
as  discussed  above  and,  following  the 
notice  and  comment  procedures  of 
section  307(d)  of  the  Clean  Air  Act  will 
take  appropriate  action.  If  the 
reconsideration  results  in  emission 
limitations  and  standards  which  are 
stricter  than  the  existing  and  applicable 
Illinois  rules,  EPA  will  propose  a 
compliance  period  of  one  year  from  the 
dale  of  final  action  on  reconsideration. 
.Note  that  a  one  year  compliance  period 
was  the  general  compliance  period 
provided  in  the  federal  RACT  rules  (55 
FR  2{>314).  As  a  general  matter.  EPA  will 
provide  an  adequate  period  for 
compliance  upon  completion  of  its  final 
action  on  reconsideration.  In  essence, 
EP.\  will  seek  to  ensure,  as  described 
above,  that  the  affected  parties  are  not 
undiily  prejudiced  by  the  Agency's 
reconsideration.  Note  that,  like  the  rules 
themselves,  any  EP.A  proposal  regarding 
the  appropriate  compliance  period 
would  be  subject  to  the  notice  and 
comment  procedures  of  Clean  Air  Act 
section  307(d). 
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EPA  recognizes  the  interests  of  the 
Stale  of  Wisconsin  in  this  matter*  The 
regulatory  requirements  that  will  be 
stayed,  pursuant  to  today's  action,  were 
undertaken  in  the  context  of  a 
settlement  agreement  between  EPA  and 
the  States  of  Wisconsin  and  Illinois.  See 
Background  discussion  above.  In 
recognition  of  those  obligations,  EPA 
will  reconsider  the  rules  in  question  as 
expeditiously  as  practicable. 

rv.  Authority  for  Stay  and 
RaconsideratioD 

The  administrative  stay  and 
reconsideration  of  the  rules  and 
associated  compliance  periods 
aiuiounced  by  this  notice  are  being 
undertaken  pursuant  to  section 
307(d)(7)(B)  of  the  Clean  Air  Act,  42 
U.S.C.  7607(d)(7)(B).  That  provision 
authorizes  the  Administrator  to  stay  the 
effectiveness  of  a  rule  for  three  months 
if  the  grounds  for  an  objection  arose 
after  &e  period  for  public  comment  and 
if  the  objection  is  of  central  relevance  to 
the  outcome  of  the  rule. 

The  grounds  for  an  objection  to  the 
emission  limitations  being  stayed  for 
coating  operations  at  GM's  locomotive 
manufacturing  facility  arose  after  the 
public  comment  period.  CM  filed  a  post- 
promulgation  motion  for  summary 
remand  in  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit.  It  was 
after  reviewing  the  legal  issues  set  forth 
In  the  memorandum  supporting  that 
motion  that  EPA  reviewed  its 
rulemaking  action  and  concluded  that 
additional  action  on  the  information 
submitted  by  General  Electric  was 
warranted.  In  addition,  the  alleged 
procedural  error  CM  has  claimed,  while 


•  On  October  16, 199a  EPA  conferred  with 
repretentative*  of  the  WiKoiuin  Attorney 
General'!  office  regarding  the  pouible  need  for  EPA 
to  undertake  reconaideration  of  the  regulatory 
requirement!  applicable  to  the  three  partiea  in 
question  here. 


perhaps  not  dispositive,  is  of  sufficient 
significance  to  EPA's  rulemkaking  so  as 
to  be  of  central  relevance  to  the 
outcome  of  the  rule.  For  example.  EPA 
may  conclude  that  CM  should  be 
afforded  an  opportunity  to  comment  on 
some  of  the  information  that  GE  claimed 
was  confidential. 

The  grounds  for  the  objection  to  the 
emission  limitations  applicable  to  both 
Viskase's  cellulose  food  casing 
manufacturing  facility  and  Allsteel's 
adhesive  lines  at  their  metal  furniture 
manufacturing  operations  arose  after  the 
comment  period  due  to  the  very  nature 
of  the  procedural  issues  in  question.  In 
essence,  it  was  not  until  after  the 
promulgation  of  the  final  rules  that  EPA 
realized  that  the  six-month  deferral  of 
the  effective  date  of  those  rules  would 
be  insufficient  to  allow  full 
consideration  of  the  two  companies' 
site-specific  comments  and  to  complete 
rulemaking  in  light  of  those  comments. 
Ftirther.  the  issues  are  of  central 
relevance  to  the  outcome  of  the  rules. 
For  example,  if  EPA  finds  the  comments 
submitted  by  these  two  parties  to  be 
persuasive,  then  EPA  may,  through 
rulemaking,  revise  the  previously 
promulgated  rules. 

V.  Proposed  Additional  Temporary  Stay 

EPA  may  not  be  able  to  complete  the 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  stayed  by  this  notice  within  the 
three  month  period  expressly  provided 
in  section  307(d)(7)(B).  If  EPA  does  not 
complete  the  reconsideration  in  this 
timeframe  then  it  will  be  necessary  to 
temporarily  extend  the  stay  of  the 
effectiveness  of  the  emission  limitations 
and  applicable  compliance  dates  until 
EPA  completes  final  rulemaking  action 
upon  reconsideration.  In  the  Proposed 
Rule  Section  of  today's  Federal  Register 
EPA  proposes  a  temporary  extension  of 
the  stay  beyond  the  three  months 


provided,  only  if  and  as  necessary  to 
complete  reconsideration  of  the  rules  in 
question. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  ozone. 

Dated;  December  21. 1990. 
W'dliam  K.  Reilly, 
Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52.  subpart 
O  is  being  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  O— Illinois 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.741  is  amended  by 
adding  paragraph  (z)  to  read  as  follows: 

§  52.74 1    Control  Strategy:  Ozone  Control 
measures  for  Cook,  DuPage,  Kane,  Lake, 
McHenry  and  Will  Counties. 
•        •        •        •        * 

(z)  Rules  Stayed  for  Reconsideration. 
Notwithstanding  any  other  provision  of 
this  subpart  the  effectiveness  of  the 
following  rules,  only  to  the  extent 
described  below,  is  stayed  from  January 
4, 1991,  to  April  4. 1991:  (1)  40  CFR 
52.741(e)(l)(i){M)  [2]  and  (J),  and  40  CFR 
52.741(e)(5);  (2)  40  CFR  52.741  (u)  and  (v). 
including  40  CFR  52.741  (u)(4)  and  (v)(4). 
only  as  applied  to  Viskase  Corporation's 
cellulose  food  casing  manufacturing 
facility  in  Bedford  Park,  Illinois;  and  (3) 
40  CFR  54,741(u),  including  40  CFR 
52.741(u)(4),  only  as  applied  to  Allsteel, 
Incorporated's  adhesive  lines  at  their 
metal  furniture  manufacturing 
operations  in  Kane  County,  Illinois, 

(FR  Doc.  91-40  Filed  1-3-91;  8:45  am] 

atUJNQCOOE  (SSO-SO-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3«94-91 

Reconsideration  of  Certain  Federal 
RACT  Rules  for  Ullnois 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  stay.  


summary:  In  the  Rules  Section  of 
today's  Federal  Register,  EPA  is 
announcing  a  three-month  stay  and 
reconsideration  of  certain  federal  rules 
requiring  Reasonably  Available  Control 
Technology  (RACT)  to  control  volatile 
organic  compounds  (VOCs)  in  the 
Illinois  portion  of  the  Chicago  ozone 
nonattainment  area  (55  FR  26814  June 
29, 1990).  That  action  stays,  during 
reconsideration,  the  effectiveness  of  the 
following  rules,  including  the  applicable 
compliance  dates:  (1)  The  emission 
limitations  and  standards  for  "top  coat" 
and  "final  repair  coating"  operations  at 
Diesel-Electric  Locomotive  Coating 
Lines  in  Cook  County,  Illinois  (55  FR  at 
26868-9,  to  be  codified  at  40  CFR 
52.741(e)(l)(i)(M)(2)  and  (3)),  as  well  as 
the  July  1. 1991  compliance  date  (55  FR 
26872.  codified  at  40  CFR  52.741(e)(5)); 
(2)  the  emissions  limitations  and 
standards  for  Miscellaneous  fabricated 
product  manufacturing  processes  and 
Miscellaneous  formulation 
manufacturing  processes  only  as  applied 
to  Viskase  Corporation's  cellulose  food 
casing  manufacturing  facility  in  Bedford 
Park.  Illinois  (55  FR  26883-4,  codified  at 
40  CFR  !§  52.741{u)  and  (v).  as  well  as 
the  July  1, 1991  compliance  date  (55  FR 
2688»-4.  codified  at  40  CFR  52.741(u)(4) 
and  (v)(4));  and  (3)  the  emissions 
limitations  and  standards  for 
Miscellaneous  fabricated  product 
manufacturing  processes  only  as  appUed 
to  Allsteel,  Incorporated's  adhesive 
lines  at  their  metal  furniture 
manufacturing  operations  in  Kane 
County.  Illinois  (55  FR  26883,  codified  at 
40  CFR  54.741(u)),  as  well  as  the  July  1, 
1991  compliance  date  (55  FR  26883, 
codified  at  40  CFR  52.741(u)(4)).  EPA  is 
issuing  this  stay  pursuant  to  Clean  Air 
Act  section  307(d)(7)(B).  42  U.S.C. 
7607(d)(7)(B).  which  provides  the 
Administrator  authority  to  stay  the 
effectiveness  of  a  rule  during 
reconsideration. 

This  notice  proposes,  pursuant  to 
Clean  Air  Act  sections  110(c)  and 
301(a)(1).  42  U.S.C.  7410(c)  and 
7601(a)(1).  to  temporarily  stay  the 
effectiveness  of  these  rules,  and 
applicable  compliance  dates,  beyond  the 
three  months  expressly  provided  in 
section  307(d)(7)(B).  but  only  if  and  as 


necessary  to  complete  reconsideration 
(including  any  appropriate  regulatory 
action)  of  the  rules  in  question.  Pursuaiit 
to  the  rulemaking  procedures  set  forth  in 
the  Clean  Air  Act  section  307(d).  42 
U.S.C.  7607(d).  EPA  hereby  requests 
public  comment  on  this  proposed 
temporary  extension  of  the  three-month 
stay. 

DATES:  Comments  on  this  proposal  must 
be  received  by  February  4, 1991  at  the 
address  below.  A  public  hearing,  if 
requested,  will  be  held  in  Chicago, 
Illinois.  Requests  for  a  hearing  should  be 
submitted  to  Randolph  Cano  by 
February  4, 1991  at  the  address  below. 
Interested  persons  may  call  Mr,  Cano  at 
(312)  886-fl036  to  see  if  a  hearing  will  be 
held  and  the  date  and  location  of  any 
hearing.  Any  hearing  will  be  strictly 
limited  to  the  subject  matter  of  the 
proposal,  the  scope  of  which  is 
discussed  below. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Randolph  O.  Cano.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency.  Region  V,  Chicago, 
Illinois  60604.  Comments  should  be 
strictly  limited  to  the  subject  matter  of 
this  proposal,  the  scope  of  which  is 
discussed  below. 

Docket:  Pursuant  to  sections 
307(d)(1)(B)  and  (N),  of  the  Clean  Air 
Act.  42  U.S.C.  7607(d)(1)(B)  and  (N).  this 
action  is  subject  to  the  procedural 
requirements  of  section  307(d). 
Therefore.  EPA  has  estabhshed  a  public 
docket  for  this  action,  5A-01-1  [docket 
no.)  which  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday,  at 
the  following  addresses.  We  recommend 
that  you  contact  Randolph  O.  Cano 
before  visiting  the  Chicago  location  and 
Gloria  Butler  before  visiting  the 
Washington,  DC  location.  A  reasonable 
fee  may  be  charged  for  copying. 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
Twenty  Sixth  Floor,  Southeast,  230 
South  Dearborn  Street,  Chicago. 
Illinois  60604.  (312)  886-6036. 
U.S.  Environmental  Protection  Agency, 
Docket  No.  5A-91-1,  Public 
Information  Reference  Unit 
(pm-21lD),  room  2904,  Waterside 
Mall.  401  M  Street  SW..  Washington. 
DC  20460.  (202)  245-3639. 

FOR  FURTHER  INFORMATION  CONTACT 

Randolph  O.  Cano.  Air  and  Radiation 
Branch.  U.S.  Environmental  Protection 
Agency.  Region  V,  (312)  88ft-6036  and  at 
the  address  indicated  above. 

SUPPLEMENTARY  INFORMATION:  In  the 

Rules  Section  of  today's  Federal 
Register.  EPA  announces  that,  pursuant 
to  Clean  Air  Act  secUon  307(d)(7)(B),  42 
U.S.C,  7607(d)(7)(B),  it  is  convening  a 


proceeding  for  reconsideration  of  certain 
Federal  rules  requiring  Reasonably 
Available  Control  Technology  (RACT) 
to  control  volatile  organic  compounds 
(VOCs)  in  the  Illinois  portion  of  the 
Chicago  ozone  nonattainment  area  (55 
FR  26814  June  29, 1990).  Readers  should 
refer  to  that  notice  for  a  complete 
discussion  of  the  background  and  rules 
affected.'  In  that  notice  EPA  also 
announces  a  3-month  stay  of  those  rules 
during  reconsideration.  However,  EPA 
may  not  be  able  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rules  within  the  3-month  period 
expressly  provided  by  Clean  Air  Act 
section  307(d)(7)(B).  If  EPA  does  not 
complete  the  reconsideration  in  this 
timeframe  then  it  will  be  necessary  to 
temporarily  extend  the  stay  of  the 
emission  limitations  and  applicable 
compliance  dates  until  EPA  completes 
final  rulemaking  action  upon 
reconsideration.  By  this  action,  EPA 
proposes  a  temporary  extension  of  the 
stay  beyond  the  3  months  provided,  only 
if  and  as  necessary  to  complete 
reconsideration  of  the  rules  in  question. 
If  EPA  takes  final  action  to  impose  this 
stay,  the  stay  would  extend  until  the 
effective  date  of  EPA's  final  action 
following  reconsideration  of  these  rules. 

By  this  notice  EPA  hereby  proposes, 
pursuant  to  Clean  Air  Act  sections 
110(c)  and  301(a)(1),  42  U.S.C.  7410(c) 
and  7601(a),  a  temporary  administrative 
stay  of  the  effectiveness  of  the  following 
rules,  including  the  applicable 
compliance  dates,  promulgated  as  final 
Federal  rules  requiring  RACT  to  control 
VOCs  in  the  Illinois  portion  of  the 
Chicago  ozone  nonattainment  area  (55 
FR  26814  June  29, 1990):  (1)  the  emission 
limitations  and  standards  for  "top  coat" 
and  "final  repair  coating"  operations  at 
Diesel-Electric  Locomotive  Coating 
Lines  in  Cook  County,  Illinois  (55  FR 
26868-9,  to  be  codified  at  40  CFR 
52.741(e)(l)(i)(M)  [2]  and  (J)),  as  well  as 
the  July  1. 1991  compliance  date  (55  FR 
26872,  codified  at  40  CFR  52.741(e)(5)); 
(2)  the  emissions  Umitations  and 
standards  for  Miscellaneous  fabricated 
product  manufacturing  processes  and 
Miscellaneous  formulation 
manufacturing  processes  only  as  applied 
to  Viskase  Corporation's  cellulose  food 
casing  manufacturing  facility  in  Bedford 
Park,  Illinois  (55  FR  26883-4,  codified  at 
40  CFR  52.741  (u)  and  (v)),  as  well  as  the 
July  1, 1991  compliance  date  (55  FR 
26883-4,  codified  at  40  CFR  52.741  (u)(4) 
and  (v)(4));  and  (3)  the  emissions 


'  In  that  discussion  and  as  referenced  here.  ET.A 
makes  expressly  clear  thai,  by  it!  actions  today 
including  this  proposal.  EPA  m  no  manner  cencedps 
that  it  violated  any  provision  of  the  Qean  Air  Art  or 
Administrative  Procedure  Act. 
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Umkations  and  standards  feu- 
Mi  scellajieous  labricaied  product 
maaufacturinjj  processes  only  as  applied 
to  Ailsled.  Incorpora tod's  adhesive 
lines  at  tlieir  metal  famiture 
manufacturins  operations  in  Kane 
County,  ininois  p5  TR  28883.  codified  at 
40  CFK  54.7riIuU,  as  well  as  the  July  1, 
1991  compfiance  date  155  FR  28883, 
codified  at  40  CFR  52.741(u)(4)).«  In  turn, 
pursuant  to  the  rulemaking  procedures 
set  forth  in  section  307td)  of  the  Clean 
Air  Act.  EPA  hereby  requests  comment 
on  such  a  proposed  extension. 

EPA  is  prapoaiog  this  temporary 
administrative  stay  of  the  rules  and 
associalad  compkanoe  dates  in  order  to 
complete  reconsideratioB  of  these  rules, 
as  discussed  above.  EPA  intends  to 
complete  its  reconsideration  of  the  niles 


'  Exc^  ■•  4ticw  «hraa  pardcuiar  ntif  at  (key 
pertain  to  tbett  Ihmt  aoarces.  sll  otiter  regulations 
will  remain  in  effect. 


and.  foUowiQ§  (he  ootjce  and  conunent 
procedures  oi  section  307(dj  of  the  Clean 
Air  Act.  take  appropnat*  a<;tion  If  the 
reconsideration  results  m  eoussion 
limitations  and  standards  which  are 
stncter  thaa  the  existing  and  apphcatile 
Illinois  rules,  EPA  will  propose  a 
compliance  period  of  1  year  from  the 
date  of  final  action  on  reconsideration, 
Niote  that  a  1  year  compliance  penod 
was  the  general  compliance  period 
provided  in  the  Federal  RACT  rules  (35 
FR  26814).  As  a  general  matter.  EPA  will 
provide  an  a^iequate  peDod  for 
compliance  upon  completion  of  its  final 
action  on  reconsideration.  In  essence, 
EPA  will  seek  to  ensku-e  that  the  affected 
parties  are  not  unduly  prejudiced  by  the 
Ageocy's  recoasideration.  Note  that,  like 
the  rules  themselves,  any  EPA  proposal 
regarding  the  appropriate  compiiance 
period  would  be  subject  to  the  notice 
and  comment  proredu.'-ps  of  Clean  Air 
Act  section  307id^ 


EPA  reoognizM  the  interests  of  the 

State  of  Wisconsin  in  this  matter.'  The 
regulatory  requirements  that  are 
affected  by  today's  proposal  were 
undertaken  in  the  context  of  a 
settlement  agreement  between  EPA  axid 
the  States  of  Wisconsin  and  Illinois.  In 
recognition  of  those  obligations,  EPA 
will  reconsider  the  rules  in  question  as 
expeditiously  as  practicable. 

List  of  Subjects  in  40  CFR  Part  S2 

Air  pollution  control  Ozone. 

Dated:  December  21,  1990. 
William  K.  ReiDy, 
Administrator. 
(FR  Doc  91-41  Filed  1-3-91;  8:43  araj 

BIUJMO  COOC  SiSO  W»  M 


>  On  Octotjer  la  IBSa  EPA  confcrrwJ  with 
represeBt**!*^  <rf  tin  Wiscostin  Attorney 
Genera]  g  office  regarding  (he  possible  need  for  EPA 
to  undertake  reconsideration  of  the  regulatory 
requirements  affected  by  today's  proposed  actitm. 


Friday 
January  4,  1991 
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DCPAimiEMT  OF  -mANSPORTATlON 

Federal  Aviation  Administration 

14  CFR  Part  91 

(Docket  Na  2S7S3;  Aindt  No.  91-2211 

RIN  212»-AOM 

Air  Traffic  Control  Rad^  Beacon 
Syetem  and  Mode  S  Transponder 
Ftaqulrements  In  the  National  Airspace 
System 

AOCNCr.  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTMMC  Final  rule. 


:  This  action  deletes  the 
requirement  that  a  non-Mode  S 
transponder  installed  in  an  aircraft  prior 
to  July  1. 1992.  be  manufactured  before 
January  1. 1991.  This  rule  will  permit  the 
installation  of  a  non-Mode  S 
transponder  until  July  1. 1992,  regardless 
of  the  date  that  transponder  was 
manufactured.  After  July  1, 1992.  any 
transponder  newly  installed  in  an 
aircraft  must  be  a  Mode  S  transponder. 
This  action  is  necessary  to  avoid 
predicted  shortfalls  in  the  supply  of  non- 
Mode  S  transponders  after  January  1. 
1991.  It  responds  to  revised 
manufacturing  and  sales  projections  for 
non-Mode  S  transponders  presented  as 
comments  to  a  petition  for  rulemaking. 
That  petition  was  received  from  the 
Aircraft  Owners  and  Piiote  Associatiort 
Experimental  Aircraft  Association,  and 
Helicopter  Association  Interaationai, 
and  was  published  in  Ike  Fsdaral 
Register  on  June  16. 1989. 
Emcnvc  OATt  January  4, 1991. 
FOM  nNrrHER  mnmrnATtcm  cowracr. 
Mr.  Richard  lHagehiro,  Air  Traffic  Rules 
Branch.  ATP-230.  Airspace-Rules  and 
Aeronautical  Information  Division, 
Fadcr^  Awiatioe  AdauBstration.  600 
Independence  Avenue  SW.. 
Wastnngton.  DC  28SB1;  telephotw  {2021 
287-«7BS. 
SUPM-EMCNTAKY  INFOMMATION: 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or  by  calling 
(202)  287-3484.  Communications  must 
identify  the  amendment  number  of  the 
document. 

Bacl^ground 

Currently,  i  91.215(a)  of  the  Federal 
Aviation  Regulations  (FAR)  provides,  in 
part,  that  any  air  traffic  control  (ATC) 


radar  beacon  transponder  installed  in  a 
U.S.-regtatersd  civil  aircraft  throofl^  and 
including  July  1, 1992,  must  meet  the 
performance  and  environmental 
requirements  of  any  class  of  the 
following  technical  standard  orders 
(TSO's):  TSO-C74b  or  TSO-C74c  as 
appropriate,  provided  that  the 
equipment  was  manufactured  before 
January  1, 1991;  or  the  appropriate  dass 
of  TSO-^112  (Mode  S).  After  July  1. 
1992.  all  newly  installed  aircraft 
transponders  must  meet  the 
requirements  of  the  TSO  for  airborne 
Mode  S  transponder  equipment. 

DePinition  of  "Manufacturing  Culoif 
Date" 

Hereafter,  the  term  "non-Mode  S 
transponder  manufacturing  cutrffdate" 
will  refer  to  the  requirement  that  a 
newly  installed  non-Mode  S  transponder 
be  manufactured  before  a  certain  date. 
This  term  does  not  imply  that  the 
provisions  of  S  91.215(a)  explicitly 
restrict  avionics  manufacturers  from 
producing  non-Mode  S  transponders 
after  the  cutoff  date.  Manufacturers  may 
continue  to  produce  non-Mode  S 
transponders  beyond  the  cutoff  date 
(currently  January  1, 1991).  However, 
operators  of  U.S.-registered  civil  aircraH 
are  currenriy  restricted  from  installing 
any  non-Mode  S  transponder  that  is 
manufactured  on  or  after  the  cutoff  date; 
therefore,  the  practical  effect  would  be 
tiie  eUmioatian  of  a  domestic  maikat  for 
aoo-Mode  S  transponders  on  and  after 
January  1, 1991.  Because  there  would  be 
tittle  ecfmomic  incentive  for  avionics 
manefactBrers  to  produce  non-Mode  S 
transponders  for  U.S.-registered  dvil 
aircraft  afier  tie  cutoff  date,  the  effect 
would  be  similar  to  an  actual  restiictioa 
on  the  manufacture  of  non-Mode  S 
tnuuponders  for  domestic  purposes. 

Related  Agaacy  Actions 

On  September  17, 1983,  the  FAA 
pMblwhed  Notice  No.  85-16,  Air  Traffic 
Control  Radar  Beacon  System  and  Mode 
S  Transponder.  Requirements  in  the 
National  Airspace  System  (50  PR  37874. 
FAA  Docket  No  23799).  That  notice 
proposed  to  require  that  all 
transponders  newly  installed  in  Un- 
registered civil  aircraft  on  and  after 
January  1,  1992,  meet  the  performance 
and  environmental  requirements  of  the 
TSO  for  Mode  S  transponders.  Before 
January  1, 1992,  a  non-Mode  S 
transponder  could  be  installed  in  an 
aircraft  provided  the  transponder  was 
manufactured  prior  to  January  1, 1987. 
The  5-year  period  between  the  cutoff 
date  for  manufacturing  non-Mode  S 
transponders  and  the  date  after  which 
all  newly  installed  transponders  must  be 
Mode  S  transponders  was  proposed,  in 


part,  to  accommodate  the  development, 
testing,  and  production  of  a  Mode  S 
transponder  and  to  facilitate  the 
depletion  of  inventories  of  non-Mode  S 
transponders.  The  FAA  believed  that 
avionics  manufacturers  would  be  able  to 
stodtpile  sufficient  quantities  of  non- 
Mode  S  transponders  to  meet  the 
demand  for  automatic  altitude  reporting 
tranqjonders  prior  to  the  availability  of 
a  Mode  S  transponder  for  the  general 
aviation  market. 

Certain  commenters  to  Notice  85-16 
expressed  concern  that  adequate 
supplies  of  non-Mode  S  transponders 
may  not  be  available  for  the  entire  5- 
year  period  between  the  non-Mode  S 
transponder  manufacturing  cutoff  date 
and  the  date  after  which  all  newly 
installed  transponders  must  be  Mode  S 
transponders.  These  commenters 
believed  that  the  price  difference 
between  a  basic  non-Mode  S 
transponder  and  a  Mode  S  transponder 
would  result  in  a  continuing  demand  for 
non-Mode  S  transponders  until  January 
1. 1S92,  even  if  a  Mode  S  transponder 
were  available  before  that  date.  Further. 
the  commenters  believed  that  avionics 
manufacturers  could  not  stockpile  an 
adequate  supply  of  non-Mode  S 
transponders  to  meet  the  demand  for 
such  transponders  for  the  entire  5-year 
period  due  to  production  limitations  and 
high  inventory  costs.  The  commenters 
surmised  (hat  if  non-Mode  S 
transponders  were  unavailable,  many 
operators  having  no  expectation  of 
flying  in  airspace  with  a  transponder 
requirement  would  forego  equipping 
their  aircraft  with  a  transponder  rather 
than  install  a  higher-priced  Mode  S 
transponder.  To  alleviate  these 
concerns,  the  commenters  recommended 
that  the  non-Mode  S  transponder 
manufacturing  cutoff  date  be  changed  to 
fanuary  1, 1990.  The  commenters 
believed  that  the  manufacturers  would 
be  able  to  stockpile  sufficient  numbers 
of  non-Mode  S  transponders  to  meet  the 
demand  over  a  2-year  period.  Further,  a 
2-year  period  would  correspond  to  the 
typical  new  product  development  cycle 
of  18  to  24  months  and  would  ensure 
diat  manufacturers  shift  their  resources 
to  the  development  of  a  Mode  S 
transponder  for  general  aviation  aircraft 
in  sufficient  time  to  meet  the  January  1. 
1992.  deadline. 

The  final  rule  was  published  on 
February  3, 1987  (52  FR  3380,  FAA 
Docket  No.  23799)  (the  "Mode  S  rule"). 
In  response  to  the  above  comments  to 
Notice  8S-16,  the  manufacturing  cutoff 
date  for  aon-Mode  S  transponders  was 
chaf^ged  from  January  1, 1987,  to  January 
1. 1990,  The  date  after  which  any  newly 
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installed  tansponder  Dfuist  be  a  Mode  S 
transponder  was  left  as  January  1, 1992. 

AOPA/KAA/HAI  Petition 

On  December  28. 1988,  the  FAA 
published  in  the  Fedetal  Register  a 
summary  of  a  petition  for  rulemaking 
received  from  the  Aircraft  Owners  and 
Pilots  Association  (AOPA). 
Experimental  Aircraft  Association 
(EAA),  and  Helicopter  Association 
International  {HAT)  (53  FR  52428.  FAA 
Docket  No.  25753),  The  petitioners  asked 
the  FAA.  in  part,  to  allow  non-Mode  S 
transponders  manufactured  prior  to 
January  1. 1994,  rather  than  prior  to 
January  1, 1980.  to  be  installed  m 
aircraft.  They  also  asked  the  FAA  to 
continue  to  allow  installation  of  non- 
Mode  S  transponders  regardless  of  the 
date  that  such  bansponders  were 
manufactured,  or  until  the  inventory  of 
non-Mode  transponders  was  depleted, 
rather  than  until  January  1. 1992.  The 
FAA  received  approximately  12,000 
commenU  to  the  AOPA/EAA/HAI 
petition,  including  comments  from 
avionics  manufacturers  and  industry 
representatives.  The  manufacturers 
stated  that  a  basic  Mode  S  transponder 
for  general  aviation  aircraft  may  not  be 
available  on  a  full-production  basis  until 
approximately  May  1992.  The 
manufacturers  hirther  suggested  that  the 
date  after  whnh  aQ  newly  installed 
transponders  must  be  Mode  S 
transponders  be  revised  to 
accommodate  delays  in  the 
development  of  a  Mode  S  transponder. 
Further,  the  conunenters  recommended 
that  the  non-Mode  S  transponder 
manufacturing  cstoff  date  be  delayed  for 
one  year  until  January  1. 1991,  to 
mitigate  the  possibility  of  a  non-Mode  S 
transponder  shortage. 

Information  supplied  from  avionics 
manufacturers  and  other  commenters 
relating  to  sales  projections  and 
production  of  non-Mode  S  transponders 
and  Mode  S  transponder  development 
schedules  supported  the  belief  that:  (IJ 
A  Mode  S  transponder  for  general 
aviation  aircraft  may  not  be  available 
by  January  1. 1992:  and  (2) 
manufacturers  could  increase 
production  of  non-Mode  S  transponders 
to  stockpile  sufficient  reserves  of  such 
transponders  until  a  Mode  S 
transponder  becomes  available. 

Based  on  the  comments  to  the  AOPA/ 
EAA/HAI  petition,  the  FAA.  on  June  12. 
1989.  revised  1 91.215(a)  of  the  FAR  to 
allow  certain  aircraft  operators  to  install 
non-Mode  S  transponders  until  July  1. 
1992.  rather  than  January  1. 1992  (54  FR 
25680;  June  16, 1988).  The  FAA  believed 
this  action  was  necessary  to  ensure  that 
Mode  S  transponders  would  be 
available  by  the  date  that  all  newly 


installed  transponders  mast  be  Mode  S 
transponders.  The  non-Mode  S 
transJMnder  raannfacturiag  cutoff  date 
was  revised  from  January  1. 1990  to 
January  1. 1991.  Consistent  with  the 
intent  of  the  Mode  S  rule,  a  different 
date  was  specified  for  die 
manufacturing  cutoff  date  for  non-Mode 
S  transponders  to  provide  time  for  the 
development  of  a  general  aviation  type 
Mode  S  transponder  and  to  fecilitate  the 
depiction  of  inventories  of  non-Mode  S 
transponders. 

Mode  C  Rule 

On  June  21, 1988.  the  FAA  published 
the  ATC  Transponder  with  Automatic 
Altitude  Reporting  Capability 
Requirement  Final  Rule  (the  "Mode  C 
rule")  (53  FR  23356).  This  rule 
established  the  requirement  for  a 
transponder  with  automatic  altitude 
reporting  capabihty  for  aircraft 
operations  within  certain  airspace. 
Hereafter.  "Mode  C  transponder 
equipment"  refers  to  a  non-Mode  S 
transponder  having  Mode  3/A  4006  code 
capability  and  antomabc  pressure 
altitude  reporting  equipment  having  a 
Mode  C  capability.  July  1 1969.  was  dte 
effective  date  of  die  Mode  C 
transponder  equipment  requirement  for 
aircraft  operationK  (1)  In  the  altitude 
stratum  at  and  above  10.000  feet  mean 
sea  level  and  below  the  floor  of  a 
positive  control  area,  exduding  the 
airspace  at  and  below  2.500  feet  ACU 
and  (2)  in  the  vicinity  of  a  terminal 
control  area  primary  airport  (the  Mode 
C  "veil").  Ahhou^  the  effective  date  of 
the  Mode  C  rule  for  aircraft  operations 
in  a  Mode  C  veil  was  a  full  year  after 
the  publication  date  of  die  rule,  many 
operators  apparently  delayed  their 
dedeion  to  install  Mode  C  transponder 
equipment  in  their  aircraft  until  the  FAA 
had  acted  on  the  above  AOPA/EAA/ 
HAI  petition.  In  die  rule  issued  on  June 
12. 1989,  the  FAA  partially  granted  and 
partially  denied  the  petition.  The  FAA 
revised,  as  noted  above,  certain  portions 
of  §  91.215(a)  regarding  the  Mode  S 
transponder  installation  deadline  and 
the  manufacturing  cutoS  date  for  non- 
Mode  S  transponders,  but  denied  that 
portion  of  the  petition  which  sought  to 
revise  the  Mode  C  transponder 
equipment  requirement  for  operations  in 
the  Mode  C  veil.  As  a  result  there  was  a 
last-minute  rush  by  operators  to 
purchase  and  install  Mode  C 
traraponder  equipment  before  the  July  1. 
1968,  deadline.  Avionics  shops  that  sell 
and  install  transponder  equipment 
experienced  shortages  of  Mode  C 
transponder  equipment  due  to  the  large 
increases  in  demand  for  such 
equipment. 


The  increase  n  demand  for  Mode  C 

transponder  equipment  overwhelmed 
the  ability  of  avionics  shops  to  aiaintain 
supplies  of  such  equipment  and  perform 
the  required  installations.  Since  the 
avionics  shops  did  not  carry  significant 
hiventories  of  Mode  C  transponder 
equipment,  the  transponder  equipment 
had  to  be  backordered  from  the 
manufacturers,  residting  in  significant 
delays  for  operators  attempting  to  install 
Mode  C  transponder  eqjipment.  Further, 
the  sudden  increase  in  demand  for  non- 
Mode  S  transponders  and  altitude 
reporting  equipment  had  depleted 
existing  inventories  of  non-Mode  S 
transponders  that  the  manufacturers 
had  been  attempting  to  stockpile  in 
anticipation  of  die  non-Mode  S 
transponder  manufacturing  cutoff  date. 

In  response  to  concerns  by  aircraft 
operators  over  significant  delays  in 
purchasing  and/or  installing  Mode  C 
transponder  equipment,  the  FAA.  on 
June  30. 1980.  published  a  policy 
statement  regarding  the  issuance  of  ATC 
authorizations  to  deviate  from  the  Mode 
C  transponder  requirement  for  aircraft 
operations  within  a  Mode  C  veil  (54  FR 
27836).  The  policy  statement  established 
a  90-day  transition  period  to 
accommodate  delays  in  purchasing  and 
installing  Mode  C  transponder 
equipment  for  those  operators 
attempting  to  equip  their  aircraft  in 
compliance  with  the  Mode  C  rule. 

The  manufacturers  subsequently 
admitted  that  the  overwhelming  demand 
for  non-Mode  S  transponders  and 
altitude  reporting  equipment  during  the 
period  immediately  before  and  after  ths 
July  1, 1989,  effective  date  had  not  been 
fully  accounted  for  in  their  proiections. 
Further,  the  manufactuiers'  ability  to 
stockpile  non-Mode  S  transponders  was 
based  on  their  expectatien  of  mcreasirg 
production  of  non-Mode  S  transp43ndex  s 
to  a  level  sUghdy  exceeding  projected 
sales  of  such  transponders  to  slowly 
build  an  inventory  by  the  manufacturii  g 
cutoff  date.  Since  the  actual  demand  fi  r 
non-Mode  S  transponders  had  exceeds  d 
projected  levels,  particularly  during  tht; 
last  two  quarters  of  1989.  efforts  by 
manufacturers  to  meet  the  actual 
demand  for  non-Mode  S  transpondeis 
have  depleted  existing  stocks  of  such 
transponders  and  impaired  the  ability  'o 
build  up  an  inventory.  Although  the 
demand  for  non-Mode  S  transponders 
and  altitude  reporting  equipment  has 
since  leveled  off.  the  Mode  C  rule  and 
the  ensuing  demand  for  non-Mode  S 
transponders  and  altitude  reporting 
equipment  have  adversely  impacted  &d 
manufacturers'  efforts  to  stockpile 
sufficient  quantibes  of  non-Mode  S 
transponders  to  meet  the  projected 
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demand  for  such  transponders  after 
January  1, 1991. 

RaviMd  Sales  Proiections  and 
Productioo  of  Non-Mode  S 
Transponders 

On  June  12, 1990.  representatives  from 
Bendix/King  General  Aviation  Avionics 
Division,  a  subsidiary  of  Allied  Signal 
Aerospace  Company  and  a 
representative  from  its  industry 
association  met  with  the  FAA  to  present 
an  overview  of  industry  Mode  S  product 
offerings.  The  information  in  this 
presentation  was  based  on  material 
presented  at  the  1990  Aircraft 
Electronics  Association  National 
Convention.  Included  in  the  presentation 
was  information  relating  to  Bendix/ 
King's  revised  manufacturing,  sales,  and 
inventory  projections  for  non-Mode  S 
transponders  from  the  second  quarter  of 
1990  through  the  second  quarter  of  1992. 
Based  on  current  transponder 
production  levels  and  the  predicted 
continued  demand  for  non-Mode  S 
transponders  until  luly  1. 1992,  Bendix/ 
King  is  now  projecting  a  shortfall  of  non- 
Mode  S  transponders  starting  from  the 
third  quarter  of  1991  through  the  second 
quarter  of  1992.  Information  from  other 
avionics  manufacturers  indicates  that 
they  do  not  intend  to  stockpile 
significant  numbers  of  non-Mode  S 
transponders  due  to  high  inventory 
costs.  This  suggests  that  there  may  be 
significant  shortfalls  in  the  supply  of 
non-Mode  S  transponders  after  January 
1,1991. 

Need  for  Rulemaking 

The  FAA  determined  that  a 
reconsideration  of  the  January  1, 1991, 
manufacturing  cutoff  date  for  non-Mode 
S  transponders  is  necessary. 
Information  relating  to  sales  projections 
and  production  of  non-Mode  S 
transponders  on  which  the  FAA,  in  part, 
based  its  determination  to  revise  the 
manufacturing  cutoff  date  for  non-Mode 
S  transponders  (54  FR  25680;  June  18, 
1989).  has  been  significantly  revised  by 
recent  comments  and  presentations  to 
the  agency.  The  FAA  now  believes  that 
those  previous  projections  are 
inadequate  for  the  following  reasons: 

(1)  Previous  projections  did  not 
account  for  the  unprecedented  demand 
for  non-Mode  S  transponders  during  the 
last  half  of  1989.  As  a  result  of  this 
demand,  existing  inventories  of  non- 
Mode  S  transponders  were  depleted  and 
the  ability  of  the  manufacturers  to 
stockpile  sufficient  reserves  of  non- 
Mode  S  transponders  was  impaired. 
Avionics  manufacturers  have  now 
revised  their  sales  projections  and 
production  figures  and  are  concluding 
that  they  lack  the  time  and  resources  to 


stockpile  sufficient  reserves  of  non- 
Mode  S  transponders  to  meet  the 
expected  demand  for  such  transponders 
after  January  1,  1991. 

(2)  Based  on  the  recent  experience 
gained  from  the  July  1, 1989,  Mode  C 
transponder  equipment  requirement  for 
operations  in  a  Mode  C  veil,  the  FAA 
believes  that  a  similar  increase  in 
demand  for  non-Mode  S  transponders 
may  result  from  the  forthcoming 
December  30, 1990  Mode  C  transponder 
equipment  requirement  for  operations  in 
the  vicinity  of  airport  radar  service 
areas  (ARSA's)  and  certain  designated 
airports. 

(3)  The  FAA  is  anticipating  another 
increase  in  demand  for  non-Mode  S 
transponders  during  the  time  period 
immediately  preceding  the  July  1. 1992, 
Mode  S  transponder  installation 
deadline. 

The  FAA  believes  there  is  a  strong 
possibility  of  a  shortage  of  basic  non- 
Mode  S  transponders  after  January  1, 
1991.  Should  non-Mode  S  transponders 
be  unavailable  after  January  1. 1991,  the 
FAA  is  concerned  that  aircraft 
operators,  desiring  or  having  need  to 
operate  within  airspace  having  a  Mode 
C  transponder  equipment  requirement, 
would  not  be  able  to  do  so  or  would 
choose  to  forego  equipping  their  aircraft 
with  transponder  equipment  and 
thereby  not  realize  the  safety  benefits 
attributable  to  the  operation  of  aircraft 
with  altitude-reporting  transponders. 

The  Adopted  rule 

Accordingly,  the  FAA  is  revising 
S  91.215(a)  of  the  FAR  to  permit  aircraft 
operators  to  install  a  non-Mode  S 
transponder  through  July  1, 1992, 
regardless  of  the  date  that  transponder 
was  manufactured.  By  eliminating  the 
manufacturing  cutoff  date  for  non-Mode 
S  transponders,  avionics  manufactures 
will  have  the  ability  to  adjust  non-Mode 
S  transponder  production  levels 
accordingly  to  the  actual  demand  for 
such  products  through  July  1, 1992.  This 
action  will  ensure  that  non-Mode  S 
transponders  are  produced  and  sold 
according  to  market  conditions  and  that 
adequate  supplies  of  non-Mode  S 
transponders  will  be  available  through 
July  1. 1992. 

Eliminating  the  manufacturing  cutoff 
date  for  non-Mode  S  transponders  will 
not  affect  the  overall  transition  of  the 
general  aviation  aircraft  fleet  from  non- 
Mode  S  to  Mode  S  transponders.  The 
date  after  which  any  transponder  that  is 
newly  installed  in  an  aircraft  must  be  a 
Mode  S  transponder  is  not  being  revised 
by  this  action.  Should  the  FAA  consider 
revising  the  Mode  S  transponder 
installation  requirement,  a 


determination  would  be  made  through  a 
separate  rulemaking  action. 

This  action  is  intended  solely  to 
minimize  the  possibility  of  a  shortage  of 
non-Mode  S  transponders  prior  to  July  1. 
1992.  This  action  is  not  intended  to 
affect  an  individual  operator's  decision 
to  purchase  and  install  a  Mode  S 
transponder.  In  fact,  avionics 
manufacturers'  revised  sales  projections 
of  Mode  S  transponders  suggest  that 
there  will  not  be  a  significant  demand 
for  Mode  S  transponders  by  general 
aviation  aircraft  operators  until  July  1, 
1992.  Since  the  manufacturers'  sales 
projections  of  Mode  S  transponders 
reflected  only  those  sales  of  Mode  S 
transponders  to  operators  who  would  be 
inclined  to  install  Mode  S  transponders 
even  if  non-Mode  S  transponders  were 
available,  the  FAA  believes  that 
eliminating  the  manufacturing  cutoff 
date  for  non-Mode  S  transponders  will 
have  little  impact  on  the  number  of 
operators  who  will  purchase  and  install 
Mode  S  transponders  prior  to  July  1 
1992. 

Regulatory  Evaluation  Sununary 

Cost  Benefit  Analysis 

This  action  deletes  the  requirement 
that  any  non-Mode  S  transponder 
installed  in  an  aircraft  prior  to  July  1, 
1992.  be  manufactured  before  January  1, 

1991.  and  permits  the  installation  of  a 
non-Mode  S  transponder  until  July  1. 

1992.  regardless  of  the  date  that 
transponder  was  manufactured.  (A  more 
detailed  description  on  the  need  of  this 
rule  is  contained  in  the  background 
section  of  the  preamble). 

This  rule  will  not  impose  any  costs, 
but  it  is  necessary  because  of  the 
projected  shortage  of  basic  non-Mode  S 
transponders.  In  the  absence  of  this 
action,  some  aircraft  operators  may 
elect  not  to  equip  their  respective 
aircraft  with  transponders  because  of  a 
shortage  of  basic  non-Mode  S 
transponders  and  the  relatively  higher 
cost  of  Mode  S  transponders.  This  type 
of  situation  would  circumvent  the  intent 
of  the  Mode  S  rule.  This  particular  rule 
will  help  to  eliminate  the  projected 
shortage  of  basic  non-Mode  S 
transponders. 

International  Trade  Impact  Statement 

This  rule  will  not  impose  a 
competitive  disadvantage  to  either  U.S. 
air  carriers  doing  business  abroad  or 
foreign  air  carriers  doing  business  in  the 
United  States.  This  assessment  is  based 
on  the  fact  that  this  rule  will  not  impose 
additional  costs  on  either  U.S.  or  foreign 
air  carriers. 
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Regulatory  Flexibility  Determination 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980.  the  FAA  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities.  This  assessment  is  based 
on  the  fact  that  the  rule  will  not  impose 
any  additional  cost  on  aircraft 
operators. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  will  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Effective  Date 

This  amendment  is  adopted  as  a  final 
rule  in  response  to  revised  projections  of 
sales  and  inventory  levels  of  non-Mode 
S  transponders,  and  to  issues  raised  in 
and  comments  received  on  the  AOPA/ 
EAA/HAI  petition  (53  FR  52428),  FAA 
Docket  No.  25753. 1  find  that  further 


notice  and  comment,  and  delay  in 
granting  the  relief  requested,  are 
unnecessary  and  contrary  to  the  public 
interest,  and  this  amendment  is 
excepted  from  the  general  notice  and 
comment  requirements  pursuant  to  5 
U.S.C.  553(b).  Because  this  amendment 
relieves  a  restriction,  the  amendment  is 
effective  upon  publication  pursuant  to  5 
U.S.C,  553(d)(1). 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under 
Executive  Order  12291,  but  that  it  is 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  In  addition,  the  FAA 
certifies  that  this  regulation  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  91 

Air  traffic  control.  Aviation  safety. 
The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  91  of  the  Federal 


Aviation  Regulations  (14  CFR  part  91)  is 
amended  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authonty  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303. 1344, 
1348,  1352  through  1355,  1401,  1421  (as 
amended  by  P.L  100-223)  through  1431,  1471. 
1472,  1502,  1510.  1522.  and  2121  through  2125, 
Articles  12,  29,  31.  and  32(a)  of  the 
Convention  on  International  Civil  Aviation 
(61  Stat.  1180);  42  U.S.C  4321  et  seq,  E.O. 
11514;  P.L  100-202;  49  U.S.C  106(g)  (Revised 
Pub.  L  97-M9,  Ianuar>  12,  1983) 

§91^15    (Anwvled) 

2.  Paragraph  (a)(l)(i)  of  §  91.215  is 
amended  by  removing  the  words  ". 
provided  that  the  equipment  was 
manufactured  before  Januan.- 1, 1991", 
which  appear  after  the  words  "Any 
class  of  TSO-C74b  or  any  class  of  TSO- 
C74c  as  appropriate". 

Issued  in  Washington,  DC  on  December  28, 
1990. 

lames  B.  Busey. 
Administrator. 

|FR  Doc,  90-30554  Filed  12-28-90;  4:35  pm', 
BILUNQ  COOC  M1»-1>-M 
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DEPAimyiEMT  OF  AGRICULTURE 

Coop«rativ«  Stat*  Research  Service 

Food  and  Agrtcuttural  Sciences 
National  Needs  Graduate  Fetiowships 
Grants  Program;  SoOcitation  of 
Proposals  for  Fiscal  Year  1991 

Purpose:  Notice  is  hereby  given  that 
under  the  authority  contained  in  section 
1417(a)(3](B)  of  the  National  Agricultural 
Research.  Extension,  and  Teaching 
I'olicy  Act  of  1977,  as  amended  by 
section  1608  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  (7 
US.C.  3152(b)(6)),  the  Cooperative  State 
F  -search  Service  (CSRS)  through  its 
I  ligher  Education  Programs  (HEP),  will 
eward  competitive  grants,  subject  to  the 
availability  of  funds,  to  colleges  and 
universities  for  doctoral  fellowships  to 
neet  national  needs  for  the  development 
of  professional  and  scientific  expertise 
in  the  food  and  agricultural  sciences. 

Eligibility:  Please  note  that  the 
authorizing  legislation  for  the  National 
Needs  Graduate  Fellowship  Program 
e  lows  the  award  of  grants  to  colleges 
E-^d  universities  only;  awards  cannot  be 
p. ado  to  research  foundations 
established  by  the  college  or  university. 

Available  funds:  The  amount  known 
U.  he  available  at  this  time  for  this 
f  irpose  in  Fiscal  Year  1991  is 
epproximately  $3,400,000. 

Targeted  areas:  Food  and  agricultural 
sciences  areas  appropriate  for 
fellowship  applications  are  tho«e  in 
which  shortages  of  expertise  have  been 
determined  and  targeted  by  CSRS-HEP 
for  national  needs  doctoral  fellowship 
support.  Please  note  that  due  to  the 
funding  level  of  thia  program  over  the 
last  four  fiscal  years,  CSRS  will  support 
the  six  national  need  areas  funded  in 
past  y«ar*  on  a  rotating  basis  of  three 
need  areas  per  fiscal  year.  The  targeted 
nitional  need  areas  to  be  supported  in 
FY  1991  are:  Biotechnology— Plant; 
Engineering — Food.  Forest  Products,  or 
Agricultural;  and  Water  Science. 
Approximately  one-third  of  the 
cvailable  funds  will  be  allocated  to  each 
of  the  three  national  need  areas.  CSRS 
plans  to  support  the  remaining  three 
national  need  areas  (Biotechnology — 
Animal;  Human  Nutrition  and/or  Food 
Science;  and  Marketing  or 
Ntanagement — Food,  Forest  Products,  or 
Agribusiness)  in  FY  1992.  Although  this 
procedure  limits  the  participation  of  an 
applicant  to  alternating  years,  it 
increases  the  likelihood  that  the 
applicant  will  obtain  funding  under  the 
program  each  lime  a  grant  application  is 
submitted. 


Proposal  limitations:  For  the  Fiscal 
Year  1991  program,  a  proposal  rnay 
request  funding  in  only  one  (1)  national 
need  area.  A  proposal  may  request  a 
minimum  of  two  (21  fellowships  and  a 
maximum  of  four  (4)  fellowships  in  the 
national  need  area  for  which  funding  is 
requested.  While  no  hmitation  is  placed 
on  the  number  of  proposals  an 
institution  may  submit,  not  more  than 
two  (2)  proposals  may  be  submitted  by 
the  same  college  or  equivalent 
administrative  unit  within  an  institution. 
Additionally,  total  funds  awarded  to  an 
institution  under  the  program  m  Fiscal 
Year  1991  shall  not  exceed  $324,000. 

Financial  a;)d  oilier  limitations:  Each 
institution  funded  will  receive  S54.000 
fcr  ea(,h  doctoral  fellowship  awarded. 
However,  it  is  anticipated  that  total 
program  funds  available  will  not  be 
evenly  divisible  by  $54,000.  Therefore, 
one  fellowship  will  be  supported  on  a 
partial  basis  with  a  lesser  am   unt  of 
funds.  Except  in  the  case  of  ihe  partially 
funded  fellowship,  fellowship  monies 
must  be  used  to:  (1)  Support  the  same 
doctoral  fellow  for  three  (3)  years  at 
$:7,000  per  year:  and  (2)  provide  for  an 
institution  annual  cost-of  educ.iticn 
alowance  of  $1.00a  not  to  exceed  a  total 
of  $3,000  over  the  three-year  duration  of 
the  fellowship.  Please  note  that 
beginning  m  FY  1991  the  yearly  stipend 
is  increased  from  $15,000  to  $i:',000  in  an 
attempt  to  keep  the  L'SDA  support  at  a 
level  that  is  competitive  with 
fellowships  offered  outside  the  food  and 
agricultural  sciences  community. 

While  proposals  must  docum.ent 
institution  willingness  to  recruit  and 
train  at  least  2-4  fellows  in  a  national 
need  area.  CSRS  may  fund  fewer 
fellows  than  requested  in  a  proposal. 

This  program  is  highly  competitive, 
and  at  the  present  Ume  it  is  anticipated 
that  funding  will  be  available  to  support 
approximately  63  doctoral  fellows 
through  seven  grants  in  each  of  the  three 
targeted  areas. 

Application  information:  An 
Application  Kit  has  been  developed 
which  provides  the  forms,  instructions, 
and  other  relevant  information  needed 
by  institutions  to  apply  to  the  Food  and 
Agricultural  Sciences  National  .Needs 
Graduate  Fellowships  Grants  Program 
described  herein.  Applicants  shotild  be 
alert  to  the  instruction  that  proposals 
must  be  typed,  double-spaced,  on  one 
side  of  the  page  only,  and  paginated. 
Additionally,  applicants  are  cautioned 
to  comply  with  the  20-page  limitation  for 
part  3  (National  Need  Narrative)  of  the 
proposal  and  the  inclusion  of  summary 
faculty  vitae  through  the  use  of  Form 
CSRS-708. 


Copies  of  the  Application  Kit  may  be 
requested  from:  Proposal  Services 
Branch;  Awards  Management  Division; 
Cooperative  State  Research  Service; 
VS.  Department  of  Agriculture;  room 
303,  Aerospace  Building;  14th  and 
Independence  Avenue,  SW,; 
Washington.  DC  20250-2200;  telephone 
number  (202)  401-5048. 

Six  (8)  copies  of  a  proposal  and  one 
(1)  copy  of  the  institution's  latest 
graduate  catalog  must  be  received  by 
the  Awards  Management  Division  no 
later  than  the  close  of  business  February 
1".  1991. 

Please  Note:  Proposals  submitted 
through  the  mail  should  be  sent  to  the 
address  listed  above.  Hand-delivered 
proposals  (including  those  submitted  via 
express  mail  or  a  courier  service)  should 
be  brought  to  Room  303,  Aerospace 
BuHding,  901  D  Street  SW.,  Washington. 
DC  20024.  Proposals  transmitted  via  a 
facsimile  (FAX)  machine  will  not  be 
accepted. 

Applicable  regulations:  This  program 
is  subject  to  the  provisions  found  at  7 
CFR  part  3402  (52  FR  4712,  Febniary  13. 
1987.  as  emended  by  55  FR  2214,  January 
22. 1990).  In  addition,  the  USDA  Uniform 
Federal  Assistance  Regulations,  7  CFR 
part  3015,  as  amended;  the 
Govemmentwide  Debarment  and 
Suspension  (Nonprocuremenl)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants).  7  CFR 
part  3017;  and  the  New  Restrictions  on 
Lobbying.  7  CFR  part  3018,  apply  to  this 
program. 

Supplementary  information:  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.210.For  the  reasons  set  forth  in  the 
Final  Rule  related  notice  to  7  CFR  part 
3015,  subpart  V,  48  FR  29115,  June  24, 
1983,  when  the  authority  to  administer 
this  program  resided  in  the  Agricultural 
Research  Service,  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3S04{h)),  the  collection  of 
iiiformatian  requirements  contained  in 
this  Notice  have  been  approved  under 
OMB  Document  No.  0524-0024. 

Done  at  Washington,  DC,  this  28th  day  of 
December  1990. 
dan  I.  Harris. 

Associate  Administrator.  Cooperative  State 

Research  Service. 

[FR  Doc  in-90  Filed  1-3-91;  8:45  am] 
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The  President 


Presidential  Documents 


Executive  Order  12741  of  December  31,  1990 

Extending    the    President's    Education    Policy    Advisory    Com- 
mittee 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  the  Federal  Advisory  Committee  Act, 
as  amended  (5  U.S.C.  App.),  and  in  order  to  extend  the  President's  Education 
Policy  Advisory  Committee,  it  is  hereby  ordered  that  section  4(b]  of  Executive 
Order  No.  12687  is  amended  by  deleting  the  date  "December  31,  1990," 
inserting  in  lieu  thereof  the  date  "December  31,  1991,". 


an 


nd 


ire  Doc   91-249 
Filed  1-3-ei.  9,44  an:] 
Billing  rode  3195-01-M 


THE  WHITE  HOUSE, 
December  31.  1990. 
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Presidential  Documents 


Notice  of  January  2,  1991 
Continuation  of  Libyan  Emergency 


9  91 


IMI 


On  January  7,  1986,  by  Executive  Order  No,  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat  to  the 
national  security  and  foreign  pohcy  of  -.he  United  States  constituted  by  the 
actions  and  policies  of  the  Government  of  Libya.  On  January  8,  1986,  by 
Executive  Order  No.  12544,  the  President  took  additional  measures  to  block 
Libyan  assets  in  the  United  States.  The  President  transmitted  a  notice  continu- 
ing this  emergency  to  the  Congress  and  the  Federal  Register  in  1986,  1987, 
1988.  and  1989,  Because  the  Government  of  Libya  has  continued  its  actions 
and  policies  in  support  of  international  terrorism,  the  national  emergency 
declared  on  January  7,  1986,  and  the  measures  adopted  on  January-  7  and 
January  8,  1936,  to  deal  with  that  emergency,  must  continue  in  effect  beyond 
January  7,  1991.  Therefore,  in  accordance  with  section  202(d)  of  the  National 
Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  the  national  emergency 
with  respect  to  Libya.  This  notice  shall  be  published  in  the  Federal  Register 
and  transmitted  to  the  Congress. 


(FR  Doc  91-247 
Filsd  l-3-«l,  9;27  am] 
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This   section   of   the   FEDERAL   REGISTER 
contains  regulatory   documents   having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under   50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of   Federal   Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL   REGISTER   issue   of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 

Commodity  Credit  Corporation 

7  CFR  Parts  719,  793,  1405,  1413,  1421, 
1427, 1497, and  1498 

Price  Support  and  Production 
Adjustment  Program 

agency:  Agricultural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARV:  The  regulations  at  7  CFR  part 
1413  set  forth  provisions  which  are 
applicable  to  Commodity  Credit 
Corporation  (CCC)  annual  wheat,  feed 
grains,  cotton,  and  rice  production 
adjustment  programs.  The  regulations  at 
7  CFR  part  719  set  forth  the  criteria  used 
to  determine  a  "farm"  for  purposes  of 
administering  these  programs.  The 
regulations  at  7  CFR  parts  1497  and  1498 
set  forth  the  maximum  payment 
limitation  provisions  and  foreign  person 
provisions  which  are  applicable  to  these 
and  other  CCC  programs.  On  January  17, 
1990,  an  interim  rule  was  issued  to 
clarify  existing  CCC  policy  and  make 
minor  changes  as  a  result  of  market 
conditions  which  were  primarily  the 
result  of  the  1988  and  1989  droughts. 
This  interim  rule  also  made  grammatical 
corrections  and  technical  changes  to  7 
CFR  parts  793, 1405, 1421, 1497,  and 
1498.  This  final  rule  adopts  this  interim 
rule  change.  In  addition,  this  final  rule 
makes  a  technical  correction  to  7  CFR 
part  1427  to  provide  that  the  1990 
specifications  for  cotton  bale  package 
materials  published  by  the  Joint  Cotton 
Industry  Bale  Packaging  Committee 
shall  be  applicable  to  1990  Crop  Cotton 
Price  Support  Loans. 
EFFECTIVE  DATE:  January  7, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

H.  E.  Maynard,  Director.  Cotton,  Grain. 
and  Rice  Price  Support  Division,  ASCS. 
USDA,  P.O.  Box  2415,  Washington.  DC 
20013:  (202)  447-7641. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  the  provisions 
of  this  rule  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  final  rule  since 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule.  It  has  been 
determined  by  an  environmental 
evaluation  that  this  action  will  not  have 
significant  impact  on  the  quality  of  the 
human  environment.  Therefore,  neither 
an  Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  titles  and  numbers  of  the  Federal 
assistance  programs  to  which  this  final 
rule  applies  are:  Commodity  Loans  and 
Purchases — 10.051:  Cotton  Production 
Stabilization— 10.052;  Wheat  Production 
Stabilization— 10.058;  Rice  Production 
Stabilization— 10,065;  Feed  Grain 
Production  Stabilization— 10.055.  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 


Background. 

On  ]anuar\  17,  1990,  an  intprim  rule 
was  published  which  amended  several 
parts  of  title  7  of  the  Code  of  Federal 
Regulations.  No  comments  were 
received  in  response  to  the  interim  rule. 
.Accordingly  this  interim  rule  is  adopted 
as  a  final  rule  without  change. 

A  final  rule  was  published  in  the 
Federal  Register  on  July  1. 1982.  that 
amended  the  cotton  loan  program 
regulations  to  provide  that  CCC  would 
no  longer  publish  in  the  Federal  Register 
the  packaging  specifications  acceptable 
to  CCC  for  packaging  cotton  pledged  to 
CCC  for  price  support  loans.  Instead, 
CCC  determined  that  the  specifications 
for  cotton  bale  packaging  materials 
approved  and  published  by  the  Joint 
Cotton  Industry  Bale  Packaging 
Committee  (JciBPC)  were  accr ptabie  to 
CCC  for  packaging  cotton  pledged  to 
CCC  for  price  suppori  loans  and  , 

incorporated  by  reference,  m 
accordance  with  1  CFR  pa.-t  51.  the 
specifications  approved  and  published 
by  the  JCIBPC  for  1982  crop  cotton. 
Since  the  only  purpose  of  tnis  final  rule 
is  to  amend  the  cotton  loan  program 
regulations  to  incorporate,  by  reference, 
the  specifications  approved  and 
pul/l'.shed  by  the  J  CIBPC  for  1990  crop 
cotton  which  are  generally  available 
and  accepted  by  the  cotton  industry,  it 
has  been  determined  that  no  further 
public  rulemaking  is  required. 

Accordingly,  the  regulations  governing 
the  cotton  loan  program  set  forth  at  7 
CFR  part  1427  are  amended  as  stated 
herein  m  order  to  incorporate,  by 
reference,  in  accordance  with  1  CFR 
part  51.  the  packaging  specifications 
approved  and  published  by  the  JCIDPC 
for  1990  crop  cctton. 

Copies  of  the  specificat.ons  published 
by  the  JCIBPC  will  be  made  available  to 
the  public  upon  request  b\  that 
Committee  and  by  county  ASCS  offices. 

List  of  Subjects 

/-  CFR  Part  719 
Acreage  Allotments. 

T  CFR  Part  793 

Price  support  programs.  Loan 
programs — agriculture,  Grant 
programs — .Agriculture. 
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7  CFR  Part  1405 

F*rice  support  programs.  Loan 
programs — agriculture,  Grant 
programs — .\griculture. 

7  CFR  Part  U13 

Feed  grain,  rice,  upland  and  extra  lonf; 
staple  cotton,  and  wheal,  and  related 
programs. 

7  CFR  Port  1421 

Grains.  Loan  programs — agnculture. 
Price  support  programs,  Warvho^ises. 

7  CFR  Part  1427 

Cotton  Loan  Programs— agriculture. 
Incorporation  by  reference.  Packaging 
and  containers — Price  Support 
programs.  Reporting  and  recordkeeping 
requirementa.  surety  bonds,  and 
Warehouses. 

7  CFR  Part  1497 

Price  Support  Programs. 
7  CFR  Part  1498 

Aliens.  Loan  programs — agriculture. 
Grant  program*— agriculture. 

Hnal  Ihiie 

Accordingly,  chapter  XIV  of  title  7  of 
the  Code  of  F'edera!  Regulations  is 
amonded  as  follows; 

PARTS  711,  793.  M05, 1413,  1421. 
1497,  AMD  14M-{  AMENDED] 

1.  The  interim  rule.  pubLshed  at  53  FR 
1557  on  lanuary  17. 1990  amending  7 
CFR  parts  719.  793. 1405.  1413,  1421. 
1497,  and  1498,  is  adopted  as  a  final  rule 
without  change. 

PART  1427-{  AMENDED  j 

2.  The  authority  citation  for  part  1427 
continues  to  read  as  follows: 

AttJhority:  7  U.S.C  1421.  1423.  and  1444-t 
15  U.S  C.  714b  and  714c:  and  sec.  501  of  Pub. 
L99-11«e. 

3.  la  S  1427.5.  paragraph  lb)|2Miu)  is 
revised  to  read  as  follows: 

§  UlTA    Qmntm  cMgMlity  requir«m«r)ts. 

•  »  a  •  • 

(b)  •  •   ■ 

(2)  •   •   * 

(iii)  Each  bfile  must  be  packaged  m 
matenals  which  meet  specifications 
adopted  and  published  by  the  |oint 
Cotton  Industry  Bale  Cotton  Council 
Committee  (JCIBPC),  sponsored  by  the 
National  Cotton  Council  of  America,  for 
bale  coverings  and  bale  ties  which  are 
identified  and  approved  by  the  ICIBPC 
as  experimental  packaging  maleriaL 
Heads  of  bales  must  be  completely 
covered.  Copies  of  the  1990 
Specifications  for  Cotton  Bale  Packaging 
Materials  published  by  the  JCIBPC 


which  are  incorporated  by  reference  are 
available  upon  request  at  the  county 
ASCS  ofnce  and  at  the  following 
address:  joint  Cotton  Industry  Bale 
Packing  Committee.  National  Cotton 
Council  of  America,  P.O.  Box  12285, 
Memphis.  Tennessee  38112.  Information 
with  respect  to  experimental  packaging 
material  may  be  obtained  from  JCIBPC. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  , 
•         .         •         •        •       \ 

SiNjiM^d  Hi  Washington,  DC,  on  December 

28,  U<90 

|ohn  A.  Stevenson. 

Acting  Administrator.  Agn'cuttural 
Stabilization  and  Conservation  Service: 
Exectrtn-e  Vice  President.  Commodity  Credit 
Corporatioa. 

|FR  Doc.  91-132  Filed  1-4-Bl;  6:45  amj 
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DEPARTMENT  Of  JUSTICE 

tmnitgration  and  Naturalization 
Service 

8  CFR  Part  214 

[INSNo.  12C9-90I 
RIN  1115-AB  16 

Nonimmigrant  Classes;  Ports  of  Entry 

agency:  Immigration  and  NaturaliratJon 

Service.  Justice. 

action:  Final  rule.  ^__ 

SUMMAAV:  This  rale  adds  Charlotte. 
North  Carolina,  to  the  list  of  ports  of 
entry  at  8  CFR  214.2(cKl)  where,  except 
for  transit  from  one  part  of  foreign 
contiguous  territory  to  another  part  of 
the  same  territory,  an  alien  must  make 
application  for  admission  to  the  United 
States  as  a  direct  transit  without  visa. 
This  change  is  made  because  of 
increased  international  commerce 
serving  Charlotte. 
EFFECTIVE  DATE;  February  6. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Gottlieb,  Assistant  Chief 
Inspector,  Immigration  and 
Naturalization  Service,  425  1  Street. 
NW..  Washington,  DC  2053a  Telephone; 
(2t)2)  514-2725. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  adds  Charlotte,  North 
Carolina,  to  the  lists  of  ports  designated 
at  8  CFR  214.2(cJ(l)  as  ports,  where, 
except  for  transit  from  one  part  cf 
foreign  contiguous  territory  to  another 
part  of  the  same  territory,  application 
for  direct  transit  without  visa  must  be 
made.  The  Chariotte  Douglas 
International  Airport  in  Charlotte,  NC 
has  had  added  international  passenger 


service,  specifically  arrivals  on  USAIR. 

This  carrier  wishes  to  bring  aliens  to  the 
port  of  entry  pursuant  to  8  CFR 
212.1(f)(1).  and  is  a  signatory  line  with  a 
currently  effective  agreement  on  Form  1- 
426:  Immediate  and  Continuous  Transit 
Agreement. 

Compliance  with  5  U5.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary  as 
this  rule  relates  to  agency  management. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291.  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 

Ust  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Passports  and  visas, 
Ports  of  entry.  Travel  restrictions. 

Accordingly,  part  214  of  chapter  1  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  214— NONNMNtGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1184. 1186.1.  8 
CFR  pdft  2. 

§214.2    (Amendedl 

2.  As  designated  in  §  214.2.  para^aph 
(c)(1).  the  listing  of  ports  of  entry 
authorized  to  accept  transit  without  visa 
apphcations  is  amended  by  adding 
"Charlotte.  N.C.."  in  alphabetical 
sequence  after  "Buffalo.  N.Y." 

Dated:  September  5. 1990. 
lames  A.  Puleo, 

Acting  Associate  Commissioner. 
Examinations.  Immigration  and 
Naturalization  Service. 
[FR  Doc  91-151  Filed  1-4-91;  8:45  am] 
BILLINQ  COOf  44«»-}0-M 

8  CFR  Part  214 

HNS  No.  1258-90] 

Nonimmigrant  Ctasses  Pursuant  to  the 

United  States-Canada  Free-Trade 

Agreement 

AGENCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Final  rule,    

summary:  This  final  rule  amends  8  CFR 
part  214  relating  to  Canadian-citizen 
visitors  for  business  seeking 
classification  under  section  101(a)(15)(BJ 
of  the  Immigration  and  Nationality  Act 
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(Act),  and  to  Canadian  citizens  seeking 
temporary  entry  to  engage  in  activities 
at  a  professional  level  under  section 
214(e)  of  the  Act  It  results  from  the 
consultative  process  called  for  by 
Article  1503  of  the  United  States-Canada 
Free-Trade  Agreement  (FTA).  This 
change  will  facilitate  temporary  entry  on 
a  reciprocal  basis  between  the  United 
Slates  and  Canada, 
EFFECTIVE  OATC  January  7, 1991. 
FOR  FURTHai  MFOmiATIOH  CONTACT: 
Edward  H.  Skerrett.  Senior  Immigration 
Examiner.  Immigration  and 
Naturalization  Service.  425  Eye  Street 
NW..  Washington,  DC  20538,  Telephone 
(202)  514-3946. 

SUPPLfMENTARV  INFORMATION:  On 
February  26. 199a  at  55  FR  86»4,  the 
Immigration  and  Naturalization  Service 
published  a  Notice  of  proposed  changes 
to  Annex  1502.1  to  chapter  15  of  the  FTA 
with  request  for  comments  from 
interested  parties  by  April  27, 1990.  The 
Government  of  Canada  also  published 
the  proposed  changes  in  the  Canada 
Gazette.  On  June  13  and  14. 1990,  the 
United  States/Canada  working  group 
for  Chapter  15  met  in  Ottawa  and 
exchanged  comments  received.  This 
final  rule  reflects  the  public  comments 
and  incorporates  the  agreed-upon 
changes  to  Annex  1502.1  into  regulation. 
As  an  added  feature  for  easier  reading, 
the  occupations  in  Schedule  2  have  been 
placed  in  alphabetical  order. 

The  Service  received  eighteen 
comments  from  interested  individuals, 
business  entities,  and  professional  and 
business  associations;  the  Government 
of  Canada  received  ten  comments  as  a 
result  of  the  Canada  Gazette 
announcement.  All  of  the  comments 
were  reviewed  and  considered  in 
writing  this  final  rule.  The  discussion 
which  follows  divides  the  comments 
into  two  groups:  Those  pertaining  to  the 
changes  to  Schedule  1  and  those 
pertaining  to  the  changes  to  Schedule  2. 
The  discussion  also  intersperses 
comments  received  by  the  Service  and 
the  Government  of  Canada. 

Schedule  1  to  Annex  1582.1 

The  Service  received  two  comments 
on  the  proposed  amendments  to 
Schedule  1.  One  commenter  supported 
the  addition  to  the  Distribution 
provision  of  Schedule  1  of  operators  of 
regularly-scheduled  motor  coaches 
(allowing  for  intermediate  pick-up  and 
delivery  of  passengers)  on  routes  which 
were  in  operation  at  the  time  of  entry- 
into-foroe  of  the  agreement,  and  one 
commenter  recommended  the  specific 
addition  of  boilermakers  to  the  After- 
Sales  Service  provision.  This  latter 
recommendation  has  been  considered 


by  the  working  group,  and  the 
conclusion  at  this  tinrtl*  that  there  is  no 
reason  to  mention  a  particular  type  of 
worker  who  would  «igage  in  after-sales 
service.  The  Government  of  Canada 
received  no  comments  on  the  proposed 
amendments  to  Schedule  1. 

Due  to  Congressional  requests  for 
further  consultation  on  the  matter,  the 
Service  and  the  Government  of  Canada 
have  deferred  final  publication  of  the 
proposed  addition  to  the  Distribution 
provision  of  Schedule  1  of  operators  of 
regularly-scheduled  motor  coaches 
(referred  to  above). 

Schedule  2  to  Annex  ISOZJ 

The  Service  received  three  comments 
objecting  to  the  proposed  removal  of 
journalists  from  Schedule  2.  while  the 
Govemmept  of  Canada  received  two 
such  comments.  All  were  from 
individuals,  not  from  journalistic 
organizations  or  associations.  Despite 
the  comments  to  the  contrary,  the 
working  group  agreed  that  ioumaiists 
should  be  removed  due  to  opposition 
from  organizations  and  associations. 
Those  citizens  of  Canada  admitted  to 
the  United  States  as  jonmalists  under 
Schedule  2  prior  to  the  effective  date  of 
this  regulation  will  be  allowed  to 
complete  their  authorized  periods  of 
admission  and  emplo3rm€nt  Continued 
employment  as  a  journalist  in  the  United 
States  beyond  this  point  would  be 
contingent  on  a  new  admission  in  or  a 
change  of  nonimmigrant  status  to 
another  nonimmigrant  classification 
carrying  employment  authorization. 
Six  commenters  on  the  Service's 
notice  supported  the  proposed  addition 
of  certain  medically-allied  occupations, 
i.e..  physical  therapists,  occupational 
therapists,  recreational  therapists,  and 
pharmacists.  "Hiree  recommended  that 
other  niedicaHy-allied  occupations  be 
added  to  the  schedule,  including 
cytologists.  ultrasonographers, 
radiologic  technologists,  and  respiratory 
care  practitioners.  These  and  other 
medically-allied  occopalions  continue  to 
be  under  considerations  for  future 
addition  to  the  schedule. 

Two  commenters  recommended  that 
the  requirement  for  psychologists  be 
increased  to  the  holding  of  a  doctorate, 
or  a  state  or  provincial  license.  The 
Government  of  Canada  received  one 
similar  comment.  After  review  of  the 
comments  and  consultation,  the  working 
group  agreed  that  the  requirement  for 
psychologists  should  be  either  a  sute  or 
provincial  license. 

One  commenter  supported  the 
inclusion  of  geologists  in  the  schedule, 
but  requested  that  petroleum  land  men 
be  included  as  well.  Another  commenter 
recommended  that  elementary  and 


secondary  school  teachers  be  added. 
These  recommendations  have  been 
brought  to  the  working  group  for  future 
consideration. 

One  commenter  asked  for 
consideration  for  inclusion  in  Schedule  2 
of  boilermakers  and  other  types  of 
workers  normally  considered 
classifiable  under  section 
101(a)(15)(HMii)  of  the  Immigration  and 
Nationality  Act.  This  proposal  has  been 
considered  by  the  working  group,  and 
the  inclusion  of  such  occupations  was 
determined  to  be  outside  the  intent  of 
Schedule  2. 

Another  commenter  noted  that 
mathematicians,  hotel  mana^rs. 
scientific  tecbnicians/technologistR, 
disaster  relief  claims  adjusters,  and 
management  consultants  %*ere  omitted 
from  the  list  in  the  Federal  Register 
notice  The  reason  for  this  omission  was 
that  no  changes  were  proposed  to  the 
requirements  for  these  occupations. 

Other  changes  in  this  regulation 
reflect  comments  to  the  announcement 
in  the  Canada  Gazette.  These  inclmk  a 
D.M.V.  degree  as  an  alternatiA'e  to 
qualify  as  a  veterinarian,  a  B.C.L  degree 
as  an  alternative  to  qualify  as  a  lawyer, 
a  B.LS.  (for  which  another 
baccalaureate  degree  was  a 
prerequisite)  as  an  alternative  to  qualify 
as  a  librarian,  a  post-secondary  diploma 
and  three  years'  experience  as  an 
alternative  for  technical  publication 
writers  and  graphic  designers,  arxl  a 
state/provincial  license  as  an 
alternative  for  foresters,  dietitians. 
occupational  therafrists,  and  physio/ 
physical  therapists.  One  commenter  also 
noted  that  "dietitian"  was  incorrectly 
spelled  "dietician."  That  error  has  been 
corrected. 

This  regulation  also  contains 
definitions  of  the  terms  "state/ 
provincial  license"  and  "state/ 
provincial /Federal  license"  as  they 
pertain  to  Schedule  2. 

Finally,  a  commenter  asked  that  future 
working  group  meetings  be  open  to  the 
publia  This  proposal  was  discussed  by 
the  working  group  and  was  dismissed  as 
not  being  v^thin  the  scope  of  the 
agreement.  The  working  group  is  always 
open  to  written  suggestions  for  changes 
to  chapter  15,  as  evidenced  by  public 
announcements  of  proposed 
enhancements  with  request  for  public 
comment. 

In  accordance  with  5  U.S.C.  605(b).  the 
Commissiooer  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 


482 


Federal  Register  /  Vol.  56.  No.  4  /  Mornldy.  January  7.  1991  /  Rules  and  Regulations 


nor  does  this  rule  have  Federalism 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure,  Aliens,  authority  delegation. 
Employment,  Organization  and 
functions,  Passports  and  visas. 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1184.  1186a. 
1187,  and  8  CFR  part  2. 

2.  Section  214.2  is  amended  by 
revising  paragraph  (b)  (4)  (i)  (D)  [1]  to 
read  as  follows: 

{  214J    Special  requirements  for 
edmtoeton.  extension,  and  maintenance  of 
status. 

•  *        •        «        t 

(b)  *  •  * 

(4)  •  *  * 

(i)  •  •  • 

(D)  Sales.  [1]  Sales  representatives 
and  agents  taking  orders  or  negotiating 
contracts  for  goods  or  services  for  an 
enterprise  located  in  Canada/the  United 
States  but  not  delivering  goods  or 

providing  services. 

•  •        •        t        « 

3.  In  I  214.6,  paragraph  (d](2)  (ii)  is 
revised  to  read  as  follows: 

9  2 1 4.6    Canadian  citizens  seeking 
temporary  entry  to  engage  in  business 
acttvtties  at  a  professional  level. 

•  •  «  «  • 

(d)  •  •  * 

(2)  *  *  * 

(ii)  Schedule  2  to  Annex  1502.1  of  the 
FTA.  Pursuant  to  the  FT  A,  an  applicant 
seeking  admission  under  this  section 
shall  demonstrate  business  activity  at  a 
professional  level  in  one  of  the 
professions  or  occupations  set  forth  in 
Schedule  2  to  Annex  1502.1.  The 
professions  or  occupations  in  Schedule  2 
and  the  minimum  requirements  for  each 
are  as  follows: 

Schedule  2  f Annotated) 

— Accountant — baccalaureate  degree 

— Architect — baccalaureate  degree  or  state/ 

provincial  license  ' 
— Computer  Systems  Analyst — baccalaureate 

degree 
— Disaster  relief  claims  adjuster — 

baccalaureate  degree  or  three  yaars' 

expenence  in  the  field  of  claims  adjustment 
— Economist — baccalaureate  degree 
— Engineer — baccalaureate  degree  or  state/ 

provincial  license  ' 


—Forester — baccalaureate  degree  or  state/ 

provincial  license  ' 
— Graphic  designer— baccalaureate  degree, 
or  post-secondary  diploma  and  three  years' 
experience 
— Hotel  Manager — baccalaureate  degree  and 
three  years'  experience  in  hotel 
management 
— L,and  surveyor — baccalaureate  degree  or 

state  provincial/Federal  license  ' 
—Landscape  architect— baccalaureate 

degree. 
— Law>'er — member  of  bar  in  province  or 

state,  of  LLB..  I.D..  L.L.L..  or  B.C.L 
—Librarian— MLS.  or  B.LS.  (for  which 
another  baccalaureate  degree  was  a 
prerequisite] 
-Management  consultant — baccalaureate 
degree  or  five  years'  experience  in 
consulting  or  related  field 
—Mathematician— baccalaureate  degree 
—Medical/Allied  Professionals 
— Clinical  lab  technologist— baccalaureate 

degree 
—Dentist— DD.S..  D.M.D.,  or  state/ 

provicial  license  ' 
—Dietitian — baccalaureate  degree  or  state/ 

provincial  licenses  ' 
—Medical  technologist — baccalaureate 

degree 
— Nutritionist — baccalaureate  degree 
— Occupational  therapist — baccalaureate 

degree  or  state/provincial  license  ' 
— Pharmacist— baccalaureate  degree  or 

state/provincial  license  ' 
—Physician  (teaching  and/or  research 

only) — M.D.  or  state/provincial  license  ' 
—Physio/Physical  therapist- 
baccalaureate  degree  or  state/provincial 
license  ' 
— Psychologist — State/provinical  license  ' 
—Recreational  therapist — baccalaureate 

degree 
— Registered  nurse — slate/provincial 
license  ' 
—Veterinarian— D.V.M..  D.M.V.,  or  state/ 

provincial  license  ' 
— Range  manager  (range  conservationist) — 

baccalaureate  degree 
— Research  assistant  (working  in  a  post- 
secondary  educational  institution) — 
baccalaureate  degree 
— Scientific  technician/technologist 
— Must  work  in  direct  support  of 
professionals  in  the  following  disciplines: 
Chemistry,  geology,  geophysics, 
meteorology,  physics,  astronomy, 
agricultural  sciences,  biology,  or  forestry. 
— Must  possess  theoretical  knowledge  of 

the  discipline. 
—Must  solve  practical  problems  in  the 

discipline. 
— Must  apply  principles  of  the  discipline  to 
basic  or  applied  research. 
— Scientist 
— Argiculturist  (agronomist)^ 

baccalaureate  degree 
—Animal  breeder— baccalaureate  degree 
— Animal  scientist — baccalaureate  degree 


—Apiculturist— baccalaureate  degree 
— Astronomer— baccalaureate  degree 
— Biochemist — baccalaureate  degn-e 
— Biologist — baccalaureate  degree 
— Chemist — baccalaureate  degree 
— Dairy  scientist— baccalaureate  di-gree 
— Entomologist— baccalaureate  degree 
—Epidemiologist— baccalaureate  degree 
— Geneticist— baccalaureate  degree 
— Geologist— baccalaureate  degree 
— Ceophysicist— baccalaureate  degree 
—Horticulturist— baccalaureate  degree 
— Meteorologist— baccalaureate  degree 
— Pharmacologist — baccalaureate  degree 
— Physicist — baccalaureate  degree 
— Plant  breeder— baccalaureate  degree 
—Poultry  scientist — baccalaureate  degree 
— Soil  scientist — baccalaureate  degree 
— Zoologist — baccalaureate  degree 

— Social  worker— baccalaureate  degree 

— Sylviculturist  (forestry  specialist)— 
baccalaureate  degree 

— Teacher 
— College — baccalaureate  degree 
— Seminary— baccalaureate  degree 
— University — baccalaureate  degree 

— Technical  publications  writer- 
baccalaureate  degree,  or  post-secondary 
diploma  and  three  years'  experience 

— Urban  planner — baccalaureate  degree 

— Vocational  counselor — baccalaureate 
degree 

•         *         «         *         * 

Dated:  December  10, 1990. 
Gene  McNary, 

Commissioner.  Immigration  and 

Naturalization  Senice. 

(FR  Doc.  91-152  Filed  1-4-91;  8:45  am) 

BtLLMQ  COOe  441(V-1(MI 


'  The  termt  "•tate/provincial  license"  and 
"itate/provincial/Federal  license'  mean  any 
document  iMued  by  a  »lale.  provincial,  or  Federal 
Covemmeni  as  the  caie  may  Ije.  or  under  its 
aulhonty.  which  permits  a  person  to  engage  in  a 
regulated  acUvity  or  profession. 


8  CFR  Part  264 

(INSNumtMr  1295-90] 

Applicant  Processing  for  the 
Legalization  Program 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  8  CFR  264.1 
by  requiring  those  aliens  adjusted  from 
temporary  resident  status  to  permanent 
resident  status  pursuant  to  section 
210(a)(2)  of  the  Act,  to  submit  the  Fonu 
1-90  to  the  Director  of  the  Service  Center 
having  jurisdiction  over  their  place  of 
residence.  This  change  is  necessary  to 
properly  process  the  large  volume  of 
one-time  applications  as  a  result  of 
section  210(a)(2)  of  the  Act 
EFFECTIVE  DATES:  This  final  rule  is 
effective  January  7, 1991. 
FOR  FURTHER  INFORMATION  COfTTACT: 
Janet  Chamey,  Deputy  Assistant 
Commissioner,  Legalization.  (202)  514- 
0106. 

SUPPLEMENTARY  INFORMATION:  On  May 
16, 1990  a  final  rule  was  published  in  the 
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Fedsnl  Register  at  55  FR  20261 
amending  )  284.1(c)  to  require  Special 
Agricultural  Worker  (SAW]  temporary 
residents  who  automatically  adjust  their 
status  to  that  of  a  permanent  resident 
pursuant  to  section  210(a)(2j  of  the  Act, 
to  file  Fonn  1-90,  Application  by  a 
Lawhii  Permanent  Resident  for  an  Alien 
RegistratioD  Receipt  Card.  Form  1-551. 

ki  order  to  process  this  one-time  large 
group  of  applicants,  the  Service  has 
determined  that  processing  of  the 
applications  would  be  handled  in  a 
more  efficient  manner  if  adjudicated  by 
the  Service  Centers.  Therefore  SAW 
permanent  residents,  filing  for  their  first 
Alien  Registration  Receipt  Card,  Form  I- 
551  will  be  required  to  file  with  the 
Director  of  the  Service  Center  having 
jurisdictioTi  over  the  area  where  the 
alien  resides.  The  Service  will  employ 
several  different  methods  for  advising 
S.^Ws  concerning  these  requirements, 
including  outreach  efforts  with  Qualified 
Designated  Entities  (QDE's)  and 
farmworker  organizations.  The  Service 
will  also  advise,  if  possible,  SAW 
temporary  residents  at  the  time  of 
issuance  of  the  1-688  temporary  resident 
card. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  is 
unnecessary  because  this  rule  relates  to 
agency  management. 

In  accordance  with  5  U.S.C.  e05(b),  the 
Commissionw  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  definition  of  section  l{b)  of 
E.0. 12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 
The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  The  Office  of 
Management  and  Budget  control 
numbers  for  these  collections  are 
contained  in  8  CFR  299.5. 

List  of  Subjects  in  I  CFR  Part  %4 

Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  264  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows; 

PART  264— REGISTRATK)M  AND 
FINGERPRINTING  OF  AUENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

AutluKity:  8  U5.C  1103. 1201, 12Dla.  1301- 
1305;  66  Stat.  173. 191.  223-225;  71  Stat.  641. 


§264.1    [Aiwewded] 

2.  in  1 264.1,  paragraph  {cK2)(ivMA)  is 
amended  by  removing  the  "."  at  the  end 
of  the  first  sentence  and  adding  the 
phrase  ".  except  for  those  applicants 
filing  an  I-flO  pursuant  to 
§  264.1(c)(2)(i)(I)  of  this  secliofi,  who 
shall  file  the  application  with  the 
Director  of  the  Service  Center  having 
jurisdiction  over  his  or  ber  piece  of 
residence. 

Dated:  September  28. 1990. 
James  A.  PuUo. 

Associate  Commissfoner.  Excaninaiiona. 
Immigration  and  Natumlizatioa  Service. 
[PR  Doc.  ffl-155  Filed  1-4-91;  8:46  amj 
BiLUNQ  cooe  ««1«-tO-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21  CFR  Parts  442 
[Docket  No.  90N-4»51] 

Antibiotic  Drugs;  CeftazkHnM 
Pentahfdrate  for  Infection 

agency:  Food  and  Drug  Administration. 

flHS. 

ACTION:  Final  Tulc^ 

SUMMARr.  The  Food  and  Drug 
Administration  (FDA)  is  amendmg  the 
antibiotic  drug  regulations  to  provide  for 
the  inclusion  of  accepted  standards  for  a 
revised  formulation  of  an  antibiotic 
dosage  form,  ceftazidime  pentahydrate 
for  injection.  The  manufacturer  has 
supplied  sufficient  data  and  information 
to  establish  its  safety  and  efficacy. 
DATES:  Effective  February  6, 1S91; 
written  comments,  notice  of 
participation,  and  request  for  hearing  by 
February  6, 1991;  data,  information,  and 
analyses  to  justify  a  hearing  by  March  8, 
1991. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  rm. 
4-62,  5600  Fishers  Lane,  RockviUe,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  A.  Dionne,  Center  for  Drug 
Evaluabon  and  Research  (HFD-520), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  RockviUe,  MD  20857,  301- 
443-4290. 

SilWLEMEHTARY  INFOIMiATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food  Drug. 
£nd  Cosmetic  Act  (21  U.S.C.  357).  as 
E-Tiended,  with  respect  to  a  request  for 
approval  of  a  revised  formulation  of  an 
antibiotic  dosage  form,  ceftazidime 


pentahydrate  for  injechon.  The  agency 
has  coodnded  that  the  data  stipphed  by 
the  manufacturer  concerning  this 
antibiotic  drug  are  adequate  to  establish 
its  safety  and  efficacy  when  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  part 
442  (21  CFR  part  442)  bv  revising  21  CFR 
442.216a  (aj(l).  (a)(2),  (bXlttiMa^.  and 
(b)[l)(iiMo)  to  provide  for  the  inclusion 
of  accepted  standards  for  this  product 

Environmental  Impact 

The  agency  has  determined  onder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hunjsn  environment  Therefore. 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

SufamittiQg  Commeots  and  FiiiBg 
ObjectioiM 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  reqtjest  for 
approval  of  an  anhbiotic  drug  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
mtice  of  accepted  standards.  FD.A  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  is  the  public 
interest.  This  final  rule,  therefore, 
becomes  effective  February  6, 1991. 
However,  mterested  persons  may.  on  or 
before  February  6. 1991,  submit 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submUled, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Managcmerrt  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  bearing  must  file  (IJ  on 
or  before  Febniary  &  1991,  a  written 
notice  of  participation  and  request  for 
hearing,  and  (2)  on  or  before  March  a 
1991.  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials, 
'^ut  must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  informatioa  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  suijstantial  tssue  of  fact 
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precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(8)  who  request(3)  the 
hearing,  making  fmdings  and 
mnclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
document  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  of  18  U.S.C.  1905.  may  be 
seen  In  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  In  21  CFR  Part  442 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  442  is 
amended  as  follows: 

PART  442-CEPHA  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
part  442  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

2.  Section  442.216a  is  amended  by 
revising  paragraphs  (a)(1).  {a)(2), 
(b)(l)(i)(o).  and  (b)(l)(ii)(a)  to  read  as 
follows: 

S442J1ta    CeftazidliTM  pcnUhydratc  for 


nonpyrogenic.  Its  loss  on  drying  is  not 
more  than  13.5  percent.  The  pH  of  its 
aqueous  solution  is  not  less  than  50  and 
not  more  than  7.5.  Its  pyridine  content  is 
not  more  than  0.4  percent,  except  that 
for  the  issuance  of  a  certificate  for  each 
batch,  the  pyridine  content  is  not  more 
than  0.12  percent.  The  ceftazidime 
pentahydrate  conforms  to  the  standards 
prescribed  by  S  442.16a(a)(l). 

(2)  Labeling.  In  addition  to  the 
requirements  of  $  432.5  of  this  chapter, 
each  package  of  the  L-arginine 
formulation  shall  bear  on  its  outside 
wrapper  or  container  and  on  the 
immediate  container  the  statement  "For 
Patients  12  years  and  Older". 

*  *        •        •        • 

(b)  •  •  • 
(1)  *  *  * 

(i)  *  •  * 

(a)  Ceftazidime  potency  (micrograms 
of  ceftazidime  per  milligram]. 
Accurately  weigh  and  dissolve 
approximately  350  milligrams  of 
ceftazidime  sample  in  distilled  water 
and  dilute  to  volume  in  a  250-milliliter 
volumetric  flask  to  obtain  a  stock 
solution  containing  approximately  1.000 
micrograms  of  ceftazidime  per  milliliter. 
Mix  well.  Immediately  prior  to 
chromatography,  further  dilute  5 
milliliters  of  stock  solution  to  50 
milliliters  with  water  to  obtain  a 
solution  containing  100  micrograms  of 
ceftazidime  activity  per  milliliter 
(estimated).  y 

*  •        •        •        * 

(ii)  Calculations— {a)  Ceftazidime 
potency  (micrograms  per  milligram). 
Calculate  the  micrograms  of  ceftazidime 
per  milligram  as  follows; 
Micrograms  of  ceftazidime  per  milligram  = 

i4,xftxl00 


(a)  Requirements  of  certification — (1) 
Standards  of  identity,  strength,  and 
purity.  Ceftazidime  pentahydrate  for 
injection  is  a  dry  mixture  of  ceftazidime 
pentahydrate  and  sodium  carbonate  or 
/.-arginine.  Its  ceftazidime  potency  is 
satisfactory  if  each  milligram  of 
ceftazidime  pentahydrate  for  injection 
contains  not  less  than  900  micrograms 
and  not  more  than  1,050  micrograms  of 
ceftazidime  activity  when  corrected  for 
both  loss  on  drying  and  its  sodium 
carbonate  or  Z,-arginine  content,  as 
appropriate  for  the  formulation.  Its 
ceftazidime  content  is  satisfactory  if  it  is 
not  less  than  90  percent  and  not  more 
than  120  percent  of  the  number  of 
milligrams  of  ceftazidime  that  it  is 
represented  to  contain.  It  is  sterile.  It  is 


^xCx(lOO-m-S-A) 


A  =  Percent  i-arginine  content  of  the  sample 
(determined  as  directed  in  {  455.204  of 
this  chapter,  except  use  ceftazidime 
instead  of  aztreonam  in  the  working 
standard  solution  and  use  water  instead 
of  mobile  phase.  Prepare  the  sample 
solution  by  diluting  an  accurately 
weighted  portion  of  the  contents  of  a  vial 
with  water  to  0.2  milligram  per  milliliter 
(estimated).  The  resolution  between  the 
ceftazidime  peak  and  the  arginine  peak 
is  not  less  than  6.0.  the  asymmetry  factor 
for  the  arginine  peak  is  not  more  thon 
2.5). 

*         *         *         «         * 

Dated:  December  20. 1990. 
Daniel  L  Michels. 

Director.  Office  of  Compliance.  Center  for 
Drug  Evaluation  and  Research. 

(FR  Doc.  91-232  Filed  1-4-91;  8:45  am) 

BiajNQ  CODE  416(M)1-« 


where: 

/t,  =  Area  of  the  ceftazidime  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  obser\'ed  for 

the  standard): 
/44  =  Area  of  the  ceftazidime  peak  in  the 

chromatogram  of  the  ceftazidime 

working  standard: 
A  =  Ceftazidime  activity  In  the  ceftazidime 

working  standard  solution  in  micrograms 

per  milliliter 
C«  =  Milligrams  of  sample  per  milliliter  of 

sample  solution: 
m  =  Percent  loss  on  drying  (determined  as 

directed  in  S  436.200(g)  of  this  chapter); 
S  =  Percent  sodium  carbonate  content  of  the 

sample  (determined  as  directed  in 

S  436.357  of  this  chapter);  and 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sei^lce 
26  CFR  Parts  1  and  602 
[T.D.  8329) 
RIN  1S4S-AN91 

Methods  Of  Accounting— Limitation  on 
the  Use  of  the  Cash  Receipts  and 
Disbursements  Method  of  Accounting 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Temporary  regulations. 


summary:  This  document  contains 
amendments  to  the  temporary 
regulations  under  section  448  of  the 
Internal  Revenue  Code  of  1986  (the 
"Code"),  relating  to  the  limitation  on  the 
use  of  the  cash  receipts  and 
disbursements  method  of  accounting 
("cash  method").  Specifically,  the 
regulations  provide  guidance  to 
taxpayers  that  fail  to  change  from  the 
cash  method  in  accordance  with  the 
provisions  of  section  448  and  the 
regulations  thereunder.  The  text  of  the 
amendments  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
Notice  of  Proposed  Rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
EFFECTIVE  DATE:  The  amendments  are 
effective  for  taxable  years  beginning 
after  December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT. 
lames  A.  Orefice,  202-566-3637  not  a 
toll-free  call. 
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SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  amendments  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  requirements  contained  in 
this  document  have  been  reviewed  and. 
pending  receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  ("0MB")  under 
control  number  1545-1147.  The 
estimated  annual  burden  per  respondent 
or  recordkeeper  varies  from  30  minutes 
to  90  minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Infernal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  individual 
circumstances. 

For  further  information  concerning 
these  collections  of  information,  where 
to  submit  comments  on  these  collections 
of  information,  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 
Background 

This  document  contains  amendments 
to  the  Temporary  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  448  of  the  Code.  These 
amendments  would  conform  the 
regulations  to  section  801  (a)  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514, 100 
Stat.  2345)  and  are  issued  under  the 
authority  contained  in  section  7805  of 
the  Code  (68A  Stat.  917;  26  U.S.C.  7805). 

Notice  of  Temporary  Regulations 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  impracticable  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  title  5  of  the  United  Stales 
Code; 
Explanation  of  Provisions 

Section  448  of  the  Code  generally 
prohibits  the  use  of  the  cash  method  by 
C  corporations,  partnerships  with  a  C 
corporation  partner,  and  tax  shelters.  In 
general,  section  448  is  effective  for 
taxable  years  beginning  after  December 
31, 1986. 

The  Internal  Revenue  Service  has  -, 
received  numerous  inquiries  from  i 
taxpayers  that  failed  to  comply  with  toe 


effective  data  provisions  of  section  448. 
To  provide  guidance  for  these 
taxpayers,  S  1.44&-1T  of  the  temporary 
regulations  is  amended  to  provide  rules 
under  section  448  for  voluntary  changes 
in  methods  of  accounting.  Generally,  the 
regulations  allow  such  a  taxpayer  to 
comply  with  the  provisions  of  section 
448  by  amending  its  federal  income  tax 
return  for  the  first  taxable  year  the 
taxpayer  is  subject  to  section  448  (and 
any  subsequent  years)  if  the  amended 
return  (or  returns)  is  filed  on  or  before 
July  8, 1991.  Filing  an  amended  return 
under  these  regulations  does  not  extend 
the  time  prescribed  under  the  Code  for 
filing  an  amended  return. 

The  regulations  further  provide  that,  if 
such  a  taxpayer  does  not  amend  its 
return  (or  returns)  on  or  before  July  8, 
1991  the  taxpayer  must  comply  with  the 
provisions  of  section  448  pursuant  to  the 
general  method  change  requirements  of 
S  1.446-1  (e)(3)  (including  any  applicable 
administrative  procedure  that  is 
prescribed  under  the  authority  of 
§  1.446-l(e)(3)  after  January  7, 1991. 
specifically  for  purposes  of  complying 
with  section  448).  Thus,  for  example,  a 
taxpayer  may  not  use  Rev.  Proc.  85-36. 
1985-2  C.B.  434,  or  Rev.  Proc.  85-37, 
1985-2  C.B.  438,  to  change  its  method  of 
accounting  to  comply  with  the 
provisions  of  section  448.  Absent 
issuance  of  an  administrative  procedure 
that  is  prescribed  under  §  1. 446-1  (e)(3] 
after  January  7, 1991,  specifically  to 
comply  with  section  448,  a  taxpayer 
must  request  a  change  under  §  1.446- 
1(e)(3)  subject  to  any  terms  and 
conditions  (including  the  year  of  change) 
as  may  be  imposed  by  the 
Commissioner.  A  taxpayer  to  whom 
section  448  applies  that  changes  from 
the  cash  method  by  filing  Form  3115 
after  January  7. 1991.  will  generally  be 
subject  to  terms  and  conditions 
designed  to  place  the  taxpayer  in  a 
position  no  more  favorable  than  a 
taxpayer  that  timely  complied  with 
section  448.  A  taxpayer  to  whom  section 
448  applies  that  changes  from  the  cash 
method  by  filing  Form  3115  on  or  before 
January  7, 1991.  (for  a  taxable  year  after 
the  first  taxable  year  the  taxpayer  is 
subject  to  section  448)  will  be  subject  to 
the  terms  and  conditions  prescribed  by 
Rev.  Proc.  84-74, 1984-2  C.B.  736. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  appjy  to  these 


regu)ations.  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7605  (f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business 

Drafting  Information 

The  principal  author  of  these 
amendments  to  the  temporary 
regulations  is  James  A.  Orefice  of  the 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

List  of  Subjects 

26  CFR  1.441-1—1.483-2 

Accounting,  Deferred  compensation 
plans.  Income  taxes. 

26  CFR  part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 

Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART 1-{  AMENDED] 

Paragraph  1.  The  authority  for  part  1. 
continues  to  read  in  part; 
Authority:  26  use.  7805.  *  *  *. 

Far.  2.  Section  1.448-lT  is  amended  as 
follows: 

1.  Paragraph  (g)(1)  is  revised  to  read 
as  set  forth  below. 

2.  Paragraph  (g)(2)(i)  is  revised  to  read 
as  set  forth  below. 

3.  Paragraph  (g)(2](ii)(A)  is  revised  to 
read  as  set  forth  below. 

4.  A  new  paragraph  (g)(2)(iii)  is  added 
to  read  as  set  forth  beiow. 

5.  Paragraph  (gl(3)(ii)  is  revised  to 
read  as  set  forth  below. 

6.  Paragraph  (h)(2)  is  revised  to  read 
as  set  forth  below. 

7.  Paragraph  (h)(3)(i)  is  revised  to  read 
as  set  forth  below. 

8.  A  new  paragraph  (h)(4)  is  added  to 
read  as  set  forth  below. 

§  1.44S-1T    Limitation  on  the  um  of  the 
cash  receipts  and  disburaemenu  method 
of  accounting  (temporary). 
•         •         •         •         • 

(g)  Treatment  of  accounting  method 
change  and  timing  rules  for  section 
481(o)  adjustment— [1]  treatment  of 
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change  im  occoiuttiag  method. 
Notwitkftandng  any  other  procedure 
piMUbed  prior  lo  lanuary  7, 1991. 
oonceming  changes  from  the  cash 
method,  Biiy  taxpa|er  to  whom  section 
448  apT»Be8  !□«<  change  its  method  of 
accountmg  in  tccordance  with  the 
provtsiont  of  tW»  paragraph  (gl  and 
paragraph  (h)  of  tliis  wctKni.  In  the  case 
of  any  taxpayer  required  by  this  section 
to  change  its  method  of  accounting  for 
any  taxable  year,  the  change  shall  be 
treated  as  a  change  initiated  by  the 
taxpayer.  The  adjustments  required 
under  section  481(8]  with  respect  to  the 
change  in  method  of  accounting  of  such 
a  taxpayer  shall  not  be  reduced  by 
amounts  attributable  to  taxable  years 
precediAg  the  Internal  Revenue  Code  of 
1954.  Paragraph  ^)12)  of  this  section 
provides  procedures  under  which  a 
taxpayer  may  change  to  an  overall 
accrual  method  of  accounting  for  the 
first  taxable  year  the  taxpayer  i«  subject 
to  this  section  ("first  section  448  year"). 
If  the  taxpayer  complies  with  the 
provisions  of  paragraph  (h)t2l  of  this 
section  for  its  first  section  448  year,  the 
change  shall  be  treated  as  made  with 
the  consent  of  the  Commissioner. 
Paragraph  (h)(3)  of  this  section  provides 
procedures  nnder  wfaicfa  a  taxpayer  may 
change  to  other  than  an  overall  accrual 
method  of  accounting  for  its  first  section 
448  year.  Unless  the  taxpayer  complies 
with  the  provisions  of  paragraph  (h)(2) 
or  (h)(3)  of  this  sectian  for  its  first 
section  448  year,  the  taxpayer  must 
comply  with  the  provisions  of  paragraph 
(h)(4)  of  this  section.  See  paragraph  (h) 
of  this  section  for  rules  to  effect  a 
change  in  method  of  accounting. 

(2)  Timing  rules  for  section  481(a) 
adjustment— [i]  In  general.  Except  as 
otherwise  provided  in  paragraphs 
(g}(2]{ii)  and  (g](3)  of  this  section,  a 
taxpayer  required  by  this  section  to 
change  from  the  cash  method  must  take 
the  section  481  (a)  adjustment  into 
account  ratably  (beginning  with  the  year 
of  change)  over  the  shorter  of — 

( AJ  Tke  monber  of  taxable  years  the 
taxpayer  used  the  cash  method,  or 

(V)  4  taxable  years, 

provided  the  taxpayer  complies  with  the 
provisions  of  paragraph  fh)(2)  or  (h)(3) 
of  this  section  for  its  first  section  448 
year. 

(ii)  Hospital  timing  rules — (A)  In 
general  ia  the  case  of  a  hospital  that  is 
required  by  this  section  to  change  from 
the  cash  method,  tJte  section  481(a) 
adjustment  shall  be  taken  into  account 
ratat>fy  (beghming  with  the  year  of 
change)  over  10  years,  provided  the 
taxpayer  complies  writh  the  provisions  of 


paragraph  (h^S^  or  (h)(3l  of  this  section 
for  its  first  section  448  year. 

•  •  •  a  • 

(iii)  Untimely  change  in  method  of 
accounting  to  comply  with  this  section. 
Unless  a  taxpayer  (including  a  hospital 
and  a  cooperative)  required  by  this 
section  to  change  from  the  cash  method 
complies  with  the  provisions  of 
paragraph  (h)(2)  or  (h)(3)  of  this  section 
for  its  first  section  448  year  within  the 
time  prescribed  by  those  paragraphs,  the 
taxpayer  must  take  the  section  481  (a) 
adjustment  into  account  under  the 
provisions  of  any  applicable 
administrative  procedure  that  is 
prescribed  by  the  Commissioner  after 
January  7. 1991.  specifically  for  purposes 
of  complying  with  this  section.  Absent 
such  an  administrative  procedure,  a 
taxpayer  must  request  a  change  under 
§  1.466-1{e){3)  and  shall  be  subject  to 
any  terms  and  conditions  (including  the 
year  of  change)  as  may  be  imposed  by 
the  Commissioner.  A  taxpayer  to  whom 
section  448  applies  that  changes  from 
the  cash  method  by  filing  Form  3115 
after  January  7. 1991.  will  generally  be 
subject  to  terms  and  conditions 
designed  to  place  the  taxpayer  in  a 
positioo  no  more  favorable  than  a 
taxpayer  that  tiinely  complied  with  this 
section. 

(3)  •  *  • 

(ii)  Cooperatives.  Notwithstandiiig 
paragraph  (gK2)(i)  of  this  secboa  in  the 
case  of  a  cooperative  (within  the 
meaning  (rf  section  1381(a))  that  is 
required  by  this  section  to  change  from 
the  cash  method,  the  entire  section 
481(a)  adjustment  may,  at  the 
cooperative's  option,  be  taken  into 
account  in  the  year  of  change,  provided 
the  cooperative  complies  with  the 
provisions  of  paragraph  (hj(2)  or  (h)(3) 
of  this  section  for  its  first  section  448 
year. 

•  •  • 

((h)  •  •  * 

(2)  Automatic  rule  for  changes  to  an 
overall  accrual  method — (i)  Timely 
changes  in  method  of  accounting. 
Notwithstanding  any  other  available 
procedures  to  change  to  the  accrual 
method  of  accounting,  a  taxpayer  to 
whom  paragraph  (h)  of  this  section 
applies  who  desires  to  make  a  change  to 
an  overall  accrual  method  for  its  first 
section  448  year  must  make  that  change 
under  the  provisions  of  this  paragraph 
(hH2).  A  taxpayer  changing  to  an  overall 
accrual  method  under  this  paragraph 
(h)(2)  nmwt  file  a  current  Form  3115  by 
the  time  prescribed  in  paragraph 
(b)(2)(ii).  in  addition,  the  taxpayer  must 
set  forth  on  a  statement  accompanying 
the  Form  HIS  the  period  over  whidi  the 
section  481(a)  adjustment  will  be  taken 


into  account  and  the  basis  for  such 
conclusion.  Moreover,  the  taxpayer  must 
type  or  legibly  print  the  following 
statement  at  the  top  of  page  1  of  the 
Form  3115:  "Automatic  Change  to 
Accn^  Method — Section  448."  The 
consent  of  the  Commissioner  to  the 
change  in  method  of  accounting  is 
granted  to  taxpayers  who  change  to  an 
overall  accrual  method  under  this 
paragraph  {h)(2).  See  paragraph  tg)(2){i). 
(g)(2)(iii  or  (g)(3)  of  this  section, 
whichever  is  applicable,  for  rules  to 
account  for  the  section  481(a) 
adjustmeoL 

(Ii)  Time  and  manner  for  filing  Form 
3115— [A]  In  general.  Except  as 
provided  in  paragraph  (h)(2)(ii)(B)  of  this 
section,  the  Form  3115  required  by 
paragraph  (h)I2)(l)  must  be  filed  no  later 
than  the  due  date  (determined  with 
regard  to  extensions}  of  the  taxpayer's 
federal  income  tax  return  for  the  first 
section  448  year  and  must  be  attached  to 
that  return. 

(B)  Extension  of  filing  deadline. 
Notwithstanding  paragraph  (h)(2)(ii)(A) 
of  this  section,  the  filing  of  the  Form 
3115  required  by  paragraph  (h)(2)(i)  shall 
not  be  considered  late  if  such  Form  3115 
is  attached  to  a  timely  filed  amended 
income  tax  return  for  the  first  section 
448  year,  provided  that — 

[1]  The  taxpayer's  first  section  448 
year  is  a  taxable  year  that  begins  (or. 
pursuant  to  S  1.441-2T  (b)(1).  is  deemed 
to  begin)  in  1987, 1988, 1989.  or  1990, 

[2]  The  taxpayer  has  not  been 
contacted  for  examination,  ia  not  before 
appeals,  and  is  not  before  a  federal 
court  with  respect  to  an  income  tax 
issue  (each  as  defined  in  applicable 
administrative  pronouncements),  unless 
the  taxpayer  also  complies  with  any 
requirements  for  approval  in  those 
applicable  administrative 
pronouncements,  and 

[3]  Any  amended  return  required  by 
this  paragraph  (h)(2)[iiXB)  is  filed  on  or 
before  July  8,  1991. 
Filing  an  amended  return  onder  this 
paragraph  (h)(2XiiKBi  f^oeB  not  extend 
the  time  for  making  any  other  election. 
Thus,  for  example,  taxpayers  that 
comply  with  this  sectioo  by  fihng  an 
amended  return  pursuant  to  this 
paragraph  (h)(2)(ii)(B)  may  not  elect  out 
of  section  448  pursuant  to  paragraph 
(i)(2)  of  tfiis  section. 

(3)  Changes  to  a  method  other  than 
overall  accrual  method— {i)  In  general. 
A  taxpayer  to  wbom  paragraph  (h)  of 
this  section  applies  who  desires  to 
change  to  a  special  method  of 
accounting  must  make  that  change 
under  the  provisions  of  this  paragraph 
(h)(3),  except  to  the  extent  other  special 
procedure*  have  been  promulgated 
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regarding  the  special  method  of 
accounting.  Such  a  taxpayer  includes 
taxpayers  who  change  to  both  an 
accrual  method  of  accounting  and  a 
special  method  of  accounting  such  as  a 
long-term  contract  method.  In  order  to 
change  an  accounting  method  under  this 
paragraph  (h)(3),  a  taxpayer  must  submit 
an  application  for  change  in  accounting 
method  under  the  applicable 
administrative  procedures  in  effect  at 
the  time  of  change,  including  the 
applicable  procedures  regarding  the 
time  and  place  of  filing  the  application 
for  change  in  method.  Moreover,  a 
taxpayer  who  changes  an  accounting 
method  under  this  paragraph  (h)(3)  must 
type  or  legibly  print  the  following 
statement  on  the  top  of  page  1  of  Form 
3115:  "Change  to  a  Special  Method  of 
Accounting— Section  448."  The  filing  of 
a  Form  3115  by  any  taxpayer  requesting 
a  change  of  method  of  accounting  under 
this  paragraph  (h)(3)  for  its  taxable  year 
beginning  in  1987  will  not  be  considered 
late  if  the  form  is  filed  with  the 
appropriate  office  of  the  Internal 
Revenue  Service  on  or  before  the  later 
of:  the  date  that  is  the  180th  day  of  the 
taxable  year  of  change;  or  September  11. 
1987.  If  the  Commissioner  approves  the 
taxpayer's  application  for  change  in 
method  of  accounting,  the  timing  of  the 
adjustment  required  under  section  481 
(a),  if  applicable,  will  be  determined 
under  the  provisions  cf  paragraph 
(g)(2)(i).  (g)(2)(ii).  or  (g)(3)  of  this  section, 
whichever  is  applicable.  If  the 
Commissioner  denies  the  taxpayer's 
application  for  change  in  accounting 
method,  or  if  the  taxpayer's  application 
is  untimely,  the  taxpayer  must  change  to 
an  overall  accrual  method  of  accounting 
under  the  provisions  of  either  paragraph 
(h)(2)  or  (h)(4)  of  this  section,  whichever 
is  applicable. 
*        ♦        •        *         • 

(4)  Untimely  change  in  method  of 
accounting  to  comply  with  this  section. 
Unless  a  taxpayer  to  whom  paragraph 
(h)  of  this  section  applies  complies  with 
the  provisions  of  paragraph  (h)(2)  or 
(h)(3)  of  this  section  for  its  first  section 
448  year,  the  taxpayer  must  comply  with 
the  requirements  of  §  1.446-1  {e)(3) 
(including  any  applicable  administrative 
procedure  that  is  prescribed  thereunder 
after  January  7, 1991  specifically  for 
purposes  of  complying  with  this  section) 
in  order  to  secure  the  consent  of  the 
Commissioner  to  change  to  a  method  of 
accounting  that  is  in  compliance  with 
the  provisions  of  this  section.  The 
taxpayer  shall  be  subject  to  any  terms 
and  conditions  (including  the  year  of 
change)  as  may  be  imposed  by  the 
Commissioner.  A  taxpayer  to  whom 
section  448  applies  that  changes  from 


the  cash  method  by  filing  Form  3115 
after  January  7, 1991,  will  generally  be 
subject  to  terms  and  conditions 
designed  to  place  the  taxpayer  in  a 
position  no  more  favorable  than  a 
taxpayer  that  timely  complied  with  this 
section. 


PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 

Authority:  26  L'.S.C.  7805. 

Par.  4.  Section  602.101(c)  is  amended 
by  adding  to  the  table  in  the  appropriate 
place  "§  1.448-lT  *   *   *  1545-1147". 
Fred  T.  Goldberg,  Jr.. 
Commissioner  of  Internal  Revenue. 

Approved:  December  4, 1990. 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  91-46  Filed  1-4-91;  8:45  am] 
BILUtW  CO0£  ««3<H)1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD8-90-22) 

Drawbridge  Operation  Regulations; 
Colorado  River,  TX 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


summary:  At  the  request  of  the  Texas 
Department  of  Highways  and  Public 
Transportation,  the  Coast  Guard  is 
changing  the  regulation  governing  the 
operation  of  the  bascule  span  bridge  on 
FM  521  across  the  Colorado  River,  mile 
10.7,  about  5  miles  southwest  of 
Wadsworth,  Texas,  to  require  at  least 
forty-eight  hours  advance  notice  for  an 
opening  of  the  draw  on  weekdays  only 
between  8  a.m.  and  5  p.m.  only.  At  all 
other  times  the  draw  will  remain  closed. 
This  action  will  provide  relief  to  the 
bridge  owner,  since  the  bridge  must  be 
opened  by  winch  trucks,  and  also  allow 
for  advance  coordination  with  vehicular 
traffic  that  becomes  congested  during 
bridge  openings.  At  the  same  time,  this 
regulation  will  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  February  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachter.  Bridge 
Administration  Branch,  Eighth  Coast 
Guard  District,  telephone  (504)  589-2965. 


SUPPl^MEHTARY  INFORMATION:  On 

Oclober  19, 1990,  the  Coast  Guard 
published  a  proposed  rule  (55  FR  42408) 
concerning  this  amendment.  The 
Commander.  Eighth  Coast  Guard 
District,  also  published  the  proposal  as  a 
Public  Notice  dated  November  2. 1990. 
In  each  notice  interested  pariies  were 
given  until  December  3, 1990,  to  submit 
comments. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter.  project  officer,  and  LT 
J. A.  Wilson,  project  attorney. 

Discussion  of  Comments 

One  letter  was  received  in  response  to 
Public  Notice  No.  CGD8-17-90  issued  2 
November  1990.  The  lone  commenter 
questioned  the  purpose  of  the 
application  for  the  proposed  rule.  The 
purpose  was  addressed  in  both  the 
Federal  Register  and  the  Public  Notice. 
After  careful  consideration  of  this 
comment  and  all  other  factors  involved, 
the  Coast  Guard  has  concluded  that  the 
final  rule  will  remain  unchanged  from 
the  proposed  rule. 

Federahsm  ImpUcations 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determmed  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessments 
Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transporiation  regulatory  policies  and 
procedures  (44  FR  11034.  February  26, 
1979). 

The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  The  basis  for  this 
conclusion  is  that  the  number  of  vessels 
passing  this  bridge,  as  evidenced  by  the 
bridge  openings  from  January  1987 
through  August  1990,  is  minimal.  These 
few  vessels  can  reasonably  give 
advance  notice  for  a  bridge  opening  by 
placing  a  collect  call  to  the  bridge  owner 
at  (409)  863-7834  at  any  time  Mariners 
requiring  the  bridge  openings  are  repeat 
users  of  the  waterway  and  giving  the 
advance  notice  and  scheduling  their 
arrival  at  the  bridge  at  the  appointed 
lime  should  involve  little  or  no 
additional  expense  to  them.  Since  the 
economic  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
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Guard  certifiea  That  i\  will  not  have 
significant  ecoaomic  impact  on  a 
substantial  luunber  of  small  entities 

Enviroaiaaatal  iapact 

TTiii  rdeimkmg  has  be«n  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  (Mermmed  to  be  categorically 
exchided  from  fnrther  environmental 
documentation  in  accordance  with 
section  2.B^g.5  of  Conuaandant 
Instruction  M16475.1B.  A  Categorical 
Exchision  Determination  statement  has 
been  prepared  tmd  placed  in  the 
rulemaking  docket. 

List  of  SubjecU  in  SS  CFK  Part  117 

Bridge*. 
Regulation 

In  consideration  of  the  foregoing,  part 
117  of  title  3S,  Code  of  Federal 
Regulatiocui.  is  amended  as  follows: 

PART  117-ORAWBRiOG£ 
OPERATION  REGULATIONS 

1.  The  anthority  citation  for  part  117 
continues  to  read  e«  follows. 

Authority:  33  U.S.C  499;  49  CFR  1  46  and  33 
CFR  1.05-l(g). 

2.  SectioB  117.963  is  revised  to  read  as 
follows: 

§  1 1 7.«B3    Colorado  River. 

The  draw  of  the  highway  bridge,  mile 
10.7  at  Wadsworth  need  open  on  signal 
Monday  through  Friday  only,  and  then 
only  from  8  a.m.  to  5  p.m.  At  least  48 
hours  notice  is  required. 

Dated:  December  27,  t990 
T.D.  FWmc 

Captain.  US.  Coast  Ctimxi  Commander. 
Eighth  Coast  Guard  Distnct  Acting. 
|FR  Doc  Bl-MS  Filed  1-4-91:  B:4S  am] 
BlUJNaCOM  ttn-H^ 


33  CFR  Part  t«5 

[COTP  Charleston.  SC  Regulatton  9e-t30] 

Safety/Sacurfty  Zone  Regulations; 
Cooper  Hhrar,  Ordnance  Reech  and 
Pert  Tennlnai  Reedi,  Charteston.  SC 

AQENCV:  Coast  Guard.  DOT. 
action:  Eoiergency  rule. 

summtarr.  The  Coast  Guard  is 
establishing  a  combined  safety  and 
security  zone  in  the  Cooper  River  in  the 
vicinity  of  Ordnance  Reach  and  Port 
Terminal  Reach  from  Buoy  63  to 
Daymarker  58.  The  zone  extends  across 
the  entire  width  of  the  Cooper  River. 
The  zone  is  needed  to  safeguard 
personnei  vessels,  facilities,  and  the 
environment  agair«t  injury  destruction 
or  loss  from  sabotage  or  other 


subversive  acts,  accidents  or  other 
causes  of  a  similar  nature,  and  protect 
boats  and  onlookers  from  harm  and  to 
prevent  interference  with  ongoing 
Department  of  Defense  cargo  loading 
operations.  Fjitry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Charleston,  SC. 
EITCCTIVE  DATE:  This  regulation 
becomes  effective  at  approximately  12 
o'clock  p.m.  Eastern  Standard  Time 
(EST),  December  15, 1990.  It  terminates 
at  the  concbsion  of  vessel  loading 
operations,  at  approximately  4  o'clock 
p.m.  EST,  January  3a  1991  unless  sooner 
terminated  by  the  Captain  of  the  Port. 
FOe  RmTMHB  IMFORMATION  COMTACT: 
LT  Steven  J.  Boyle.  (803)  724-7589. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Re^ster  pablication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  safeguard  personnel,  vessels, 
waterfront  faalittes,  and  the 
environment  against  injury,  loss,  or 
destruction. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
Steven  J,  Boyle,  project  officer  for  the 
Captain  of  the  Port  and  LT  Genelle 
Tanos,  project  attorney.  Seventh  Coast 
Guard  District. 

Discussion  of  Regulation 

The  incident  requiring  this  regulation 
will  occur  on  December  15, 1990  throogh 
January  SO,  1991  when  military  cargo 
will  be  loaded  at  the  Army  T.C.  Dock 
and  the  State  Ports  Authonty  North 
Charleston  Terminal.  The  protection  of 
vital  United  States  assets  as  well  as  the 
safety  of  unwary  boaters  and  onlookers 
necessitates  the  establishment  of  both  a 
safety  and  security  tone.  Coast  Guard 
and  other  security  vessels  will  patrol 
and  enforce  the  zone  and  manage  vessel 
traffic  as  necessary.  Other  vessels  will 
not  be  permitted  to  enter,  transit,  or 
loiter  in  the  safety/security  zone 
wid>out  the  permission  of  the  Captain  of 
the  Port  or  his  on-scene  representatives. 
Only  minor  delays  to  manners  are 
foreseen. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  33  CFR  part 
165. 

FedetaUsn 

The  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612,  and  it  has  been  determmed  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  ' 
Assessment. 

List  of  Subjects  In  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water).  Security  eneasures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing,  part 
165  of  title  33.  Code  of  Federal 
Regulations,  is  emended  as  foUowr. 

PART  165-{  AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

AMikaiity:  33  U.S.C  1Z2S  and  1231:  50 
use.  191;  49  CF9. 1.46  and  J3  CFR  lJ>5-l{g). 
6.04-1.  6.04-4.  and  33  CFR  160.5. 

2.  A  new  section  number  165.T07130  is 
added  to  read  as  follows: 

§165.107130    Safety /Security  Zone: 
Establishment  of  Temporary  Safety  and 
Security  Zone,  Cooper  River,  Ordnance 
Reach  and  Port  Terminal  Reach,  Buoy  63  to 
Daymarfcer  56,  Charieston,  South  Carolina. 

(a)  Location.  The  following  area  is  a 
safety/security  zone  zone:  An  area 
encompassing  the  entire  width  of  the 
Cooper  River,  between  buoy  63  and 
daymarker  58. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  December  15, 1990 
at  approximately  12  o'clock  p.m.  est.  It 
terminates  at  the  conclusion  of  vessel 
loading  operations,  approximately  4 
o'clock  p.m.  est,  on  January  30, 1991 
unless  sooner  terminated  by  the  Captain 
of  the  Port. 

(cj  RegulaUans.  (1)  The  COTP 
Charleston  will  activate  this  zone  or 
specific  portions  thereof  by  means  of 
locally  promulgated  broadcast  notice  to 
mariners.  Once  implemented,  all  vessels 
and  persons  are  prohibited  from 
entering  unless  authorized  by  the 
Captain  of  the  Port  Charleston.  SC 

(2)  The  general  regulations  governing 
safety  and  security  tones  contained  in 
33  CFR  165.23  and  165.33  apply. 

Dated:  December  12. 1990. 

Robert  L.  Slorch,  ]l. 

Captain.  US.  Coast  Guard  Captain  of  the 
Port.  Charieston.  South  Carolina. 

|FR  Doc.  91-200  Ftled  1-4-81;  8:45  am] 
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Federal  Highway  Adminietration 

4»CFRPvt396 

(FHWA  Dackat  No.  IIC-<9-31 

BIN  212S-AC2S 

Inspecffoni  nepeif  and  wawiienaRcej 
Brake  Inspection 

agency:  Federal  Highway 
Adminisiralion  (FHWA),  DOT. 
ACnOH*.  Final  rule^ 

SUMMAKY:  The  FHWA  is  amending  part 
396,  Inspection.  Repair  and 
Klainteoance,  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSRs)  to 
require  motor  carriers  to  ensure  that 
brakes  and  brake  systems  of 
commercial  motor  vehicles  (CMVs)  are 
properly  maintained  and  inspected  by 
appropriate  employees.  This  action  is 
required  by  section  9110  of  the  Truck 
and  Bus  Safety  and  Regulatory  Reform 
Act  of  1988  (the  Act).  These  regulations 
establish  minimum  training 
requirements  and  qualifications  for 
employees  responsible  for  maintaining 
and  inspecting  soch  brakes  and  brake 
systems.  This  rule  will  ensure  that 
brakes  on  CMVs  are  properly  inspected 
and  maintained. 

DATES:  Effective  date:  January  1, 1991. 
Motor  carriers  must  implement  this  rule 
by  January  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Hagan,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981.  or  Mr. 
Charles  Medalen,  Office  of  the  Chief 
Counsel  (202)  368-1354,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  2059a  Office  hours  are 
from  7:45  ajn.  to  4:15  pjn.,  e-t.,  Monday 
through  Friday. 
suppi.EiNEirrARY  mFOtmtmow: 

Background 

On  November  18. 198a  the  President 
signed  the  Tmdc  and  Bus  Safety  and 
Regulatory  Reform  Act  of  1968  (title  IX, 
subtitle  B,  of  the  Anti4)rug  Abase  Act  of 
1988.  Pob.  L.  100-690, 102  Stat.  4181, 
4531).  Section  9110  of  the  Act  requires 
the  Secretary,  not  later  than  December 
31, 1990,  to  "issue  regulations  for  the 
purpose  of  adopting  improved  standards 
or  methods  to  ensure  that  the  brakes 
and  brake  systems  of  commercial  motor 
vehicles  are  properly  maintained  and 
inspected  by  appropriate  employees.  At 
a  minimnm,  svch  regulations  shall 
establish  minimum  training 
requirements  and  qualifications  for 
employees  responsible  for  maintaining 
and  inspecting  such  brakes  and  brake 
systems." 


On  Febmary  a.  19ea  the  FHWA 
piri>lished  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  (54  FR 
5518)  concerning  the  developinent  and 
implementatioB  erf  Federal  standards  or 
methods  to  ensure  that  the  brakes  and 
brake  systems  of  comiDerciai  motor 
vehicles  are  properly  maintained  and 
inspected  by  appropriate  employees. 
After  careful  review  trf  the  coaunents 
received  in  response  to  the  ANPRM  "he 
FHWA  pubbshed  a  notice  of  propo.  A 
ruleiaaking  (NPRM)  on  July  25. 1990  (54 
FR  30254). 

The  FHWA  proposed  in  the  July  25, 
1990  NPRM  that  motor  carriers  be  held 
responsible  for  ensuring  that  all 
insp^tions,  niaintenance.  repairs  or 
service  to  the  brakes  of  its  commercial 
motor  vehicles  are  properly  performed. 
To  accomplish  this,  the  proposed  rule 
required  motor  carriers  to  ensure  that 
their  employees  who  are  responsible  for 
inspecting,  repairing,  maintaining  or 
adjusting  the  brakes  on  commercial 
motor  vehicles  be  sufTiciently  trained  to 
understand  and  undertake  such  tasks. 

The  NPRM  included  standards  for 
experience  or  training  that  would  meet 
the  requirements  of  the  rule.  TTie 
training  requirement  could  be  satisfied 
by  successfully  completing  an 
apprenticeship  or  training  program 
sponsored  or  approved  by  a  Slate. 
Canadian  Province,  or  Federal  agency, 
or  a  labor  union  apprenticeship 
program.  Training  programs  sponsored 
by  brake  or  vehicle  manufacturers  or 
similar  commercial  programs  would  also 
meet  tiie  training  requirements. 
Individuals  would  meet  tfie  standard  if 
they  had  one  year  of  experience 
performing  Rrake  maintenance  or 
inspection,  similar  to  the  assigned  brake 
service  or  inspection  task,  in  a  motor 
carrier  maintpnance  program  or  at  a 
commercial  garage,  fleet  leasing 
company,  or  similar  facility. 

Furthermore,  the  proposed  rule 
included  a  requirement  that  evidence  of 
the  qualifications  required  under  this 
section  for  each  person  responsible  for 
^tg^ervTce  or  inspection  of  brakes  be 
maintairie^ljy  the  motor  carrier  at  its 
priTJcipal  place  of  business. 

Comments  Submitted  to  the  Docket 

The  FHWA  received  seventeen 
comments  to  the  NPRM.  The 
commenters  included  industry 
associations,  ore  trailer  manufacturer, 
one  eqxiipment  manufacturer,  one  safety 
and  compliance  consultant  two  motor 
carriers,  one  State  department  of 
transportation  and  one  testing  institute 

One  of  the  major  concerns  of  the 
commenters  was  the  proposal  to  limit 
the  applicability  of  the  regulation  to 
employees  of  motor  carriers.  Ten 


commenters  emphasized  thai  many 
motw  earners  use  commercial  garages 
or  similar  facilities  for  brake  system 
repak^  and  mainteRance,  and  the 
employees  of  those  garages  should  meet 
the  same  requirements  as  the  mechanics 
employed  by  motor  earners.  One 
oomfflsiter  reconmemied  expanding  the 
qualification  requirements  to  cover 
anyone  wte  inspects,  repairs,  or 
maintains  brakes  on  CMVs,  including 
government  inspectors.  One  commenter 
recomaaeBded  the  proposed  regulations 
shook!  apfily  only  to  employees  of  motor 
carriers. 

As  stated  in  the  ANP*M  and 
reiterated  in  the  NPRM.  the  FHWA 
believes  section  9110  applies  only  to 
persons  who  are  employees  of  motor 
carriers.  The  FHWA  beliex-es  Congress 
did  not  intend  to  inchxie  under  Section 
9110  and  the  implementing  regulations 
persons  who  are  not  employees  of  motor 
carriers,  even  if  they  inspect  or  maintain 
the  brakes  or  brake  systems  of 
commercial  motor  I'ehides 

The  FHWA  also  belie\'«  this  section 
does  not  apply  to  govemmenfa! 
inspectors  at  ar:y  level  of  gox-emment 
because  the  definitions  of  "employee" 
and  "employer"  in  section  204  of  the 
Motor  Carrier  Safetv  Act  of  1984  (MCSA 
of  1984)  (49  U.S.C.  App.  2501-2520) 
specifically  exclude  governmental 
employees.  Section  9110  of  the  Act 
amended  the  MCSA  of  1984,  but  did^not 
change  its  definitions  of  "employee"  or 
"employer". 

Another  concern  of  the  commenters 
was  the  requirement  that  the  evidence 
of  the  brake  mechanics  or  inspectors' 
qualifications  be  kept  at  the  motor 
carrier's  principal  place  of  business. 
Five  commenters — the  Truck  Renting 
and  Leasing  Association  (TRALA).  the 
American  Trucking  Associations  (ATA), 
the  National  Private  Truck  Council 
(NPTCl.  the  American  Petroleum 
Institute  (API)  and  the  Phillips 
Petroleum  Company— recommended 
motor  earners  be  given  the  option  of 
keeping  the  evidence  of  the  brake 
mechanics  or  inspectors'  qualifications 
at  the  location  where  the  vehicle  is 
housed  or  maintained  The  FHWA 
proposed  the  documentation  be 
maintained  at  the  motor  earner  s 
prinapal  place  of  business.  The  AT,\ 
stated  "It  would  be  a  tremendous 
paperwork  burden  to  require  that  all 
fleets,  which  presently  raainUln 
mechanic's  records  at  local  shopa.  now 
must  create,  and  then  maintain, 
duplicate  records  at  the  corporate 
headquarters," 

Based  on  these  comments,  the  FHWA 
has  concluded  motor  earners  should  be 
allovtfed  to  keep  evidence  of  the  brake 
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mechanic  or  inspectors"  qualifications  at 
locations  other  than  the  principal  place 
of  business.  However,  the  FHWA 
believes  that  maintaining  the  evidence 
of  qualifications  at  the  location  at  which 
the  vehicle  is  housed  or  maintained  will 
complicate  enforcement  of  the  rule, 
because  brakes  are  sometimes  repaired 
at  a  terminal  where  the  vehicle  is  not 
housed  or  maintained.  We  believe  the 
commenters'  intent  was  to  allow  motor 
carriers  the  option  of  maintaining  the 
person's  records  at  the  location  or 
terminal  where  the  person  is  employed. 
Such  an  option  would  give  motor 
carriers  added  flexibihty.  without 
compromising  the  enforceability  of  the 

rule. 

Section  396.25(c)  of  the  NPRM 
required  motor  carriers  to  retain 
evidence  of  the  "responsible"  person's 
qualifications.  This  requirement 
mandates  that  proof  or  evidence  be 
available  for  inspection  upon  demand 
by  any  authorized  Federal,  State  or  local 
official.  Governmental  reviews  of  motor 
carriers  are  normally  conducted  at  the 
motor  carriers'  principal  place  of 
business.  If  the  qualification  records  are 
maintained  in  a  location  other  than  the 
principal  place  of  business,  the  NPRM 
would  have  made  the  motor  carrier 
responsible  for  sending  the  records  to 
the  principal  place  of  business  for 
review.  In  response  to  comments  to  the 
NPRM,  the  FHWA  has  changed  the  final 
rule  to  allow  motor  carriers  the  option  of 
maintaining  the  evidence  of  the  brake 
inspector's  qualifications  at  the  motor 
carrier's  principal  place  of  business  or 
the  location  at  which  the  inspector  is 
employed. 

The  FHWA  anticipates  that  some 
motor  carries  will  opt  to  use  the  same 
individuals  who  perform  the  periodic 
inspections  to  perform  inspections  and 
maintenance  of  the  brakes  on  their 
commercial  motor  vehicles.  After  the 
implementation  date  of  this  rule 
(January  1. 1992).  those  motor  carrier 
employees  who  are  responsible  for  the 
inspection  of  the  brakes  of  CM'V's  in 
order  to  comply  with  the  periodic 
inspection  requirements,  must  also  meet 
the  requirement  of  this  final  rule. 

It  is  important  to  note  that  only  motor 
carrier  emplyees  are  subject  to  this  rule. 
Therefore  if  a  CMV  is  inspected  under 
the  periodic  inspection  rule  by  a  person 
other  than  an  employee  of  a  motor 
carrier,  (i.e..  commercial  garage 
mechanics  or  a  Stale  inspector)  then  the 
requirements  of  this  final  rule  do  not 
apply. 

The  Illinois  Farm  Bureau  and  the 
American  Farm  Bureau  Federation 
believe  that  the  requirements  of  this  rule 
would  place  a  burden  on  farmers.  Both 
associations  contend  that  farmers  and 


owner-operators  who  perform  their  own 
maintenance  will  be  required  to  "take 
time  away  from  their  major  livelihood 
(farming)  in  order  to  spend  time  and 
money  for  brake  maintenance 
certification  programs."  The  American 
Farm  Bureau  Federation  stated  "The 
proposed  regulations  should  be  modified 
or  amended  to  recognize  the  limitations 
and  actual  practices  of  owner-operator 
carriers  including  farmers  and  ranchers. 
If  truck  owners  choose  not  to  perform 
their  own  brake  service  work,  they 
should  be  permitted  to  rely  on  a  garage 
mechanic  to  perform  the  task." 

The  FHWA  is  aware  that  many 
owner-operators  perform  their  own 
brake  maintenance.  The  rule  requires 
that  motor  carriers,  regardless  of  the 
number  of  employees  or  vehicles,  must 
ensure  that  each  employee  who  is 
responsible  for  servicing  or  inspecting 
brakes  is  qualified  to  do  so.  If  an  owner- 
operator  meets  the  minimum 
qualifications  of  Section  396.25,  and 
maintains  evidence  of  those 
qualifications,  the  requirements  of  the 
rule  will  be  satisfied.  This  rule  does  not 
require  or  prohibit  motor  carriers  the  use 
of  commercial  garages,  fleet  leasing 
companies,  or  similar  facilities  for  brake 
service  or  inspection.  In  these  situations 
documentation  is  not  required. 

In  the  NPRM.  the  FHWA  indicated 
that  the  person  actually  performing  the 
brake  maintenance  and  inspection 
functions  need  not  be  the  responsible 
person  who  ensures  that  the  task  is 
properly  performed.  The  responsible 
person  could  be  the  supervisor,  shop 
foreman,  or  other  person  who  is 
responsible  to  ensure  the  quality  of  the 
work  performed.  It  is  the  motor  carrier's 
responsibility  to  ensure  that  the  task  is 
either  performed  by  a  qualified  person, 
or  that  a  qualified  person  is  responsible 
for  ensuring  the  proper  performance  of 
the  task.  In  order  to  clarify  this 
distinction,  we  have  adopted  the  term 
"brake  inspector"  and  defined  that 
person  as  the  employee  who  is 
responsible  for  ensuring  that  service  or 
inspections  meet  this  rule. 

Several  commenters  suggested  the 
training  standards  include  certification 
as  a  brake  mechanic  or  completion  of  an 
apprenticeship  program  certified  by  a 
training  institution  such  as  the  National 
Institute  for  Automotive  Service 
Excellence  (NIASE),  or  a  community 
college.  The  FHWA  does  not  consider  it 
necessary  to  make  special  provision  for 
training  institutions  or  community 
colleges.  However,  certification  from 
those  institutions  which  actually  train 
and  certify  commercial  motor  vehicle 
brake  mechanics  would  be  satisfactory 
evidence  of  a  person's  quahfications. 


The  ATA  and  the  National  School 
Transportation  Association  (NSTA) 
argued  that  passing  the  CDL  air  brake 
tests  might  qualify  a  driver  to  inspect 
the  brake  system,  but  passing  these  tests 
should  not  be  considered  proof  the 
tested  individual  is  qualified  to  perform 
brake  adjustments.  One  commenter 
recommended  that  the  FHWA  develop 
an  air  brake  test  to  certify  mechanics 
and  inspectors. 

In  response  to  the  concerns  expressed 
by  the  ATA  and  NSTA.  S  396.25(d)(3)(i) 
is  revised  to  allow  passage  of  the 
Commercial  Drivers  License  (CDL)  air 
brake  tests  to  serve  as  proof  of  a 
driver's  qualifications  to  inspect  brakes, 
but  will  not  serve  as  proof  of 
qualification  to  perform  brake 
adjustments.  The  FHWA  has  taken  this 
position  as  the  CDL  air  brake  tests  do 
not  require  that  the  driver  demonstrate 
the  knowledge  and  skills  required  to 
properiy  adjust  brakes.  The  FHWA  does 
not  intend  to  develop  an  air  brake  test 
or  examination  for  the  sole  purpose  of 
certifying  brake  inspectors  or 
mechanics. 

Discussion  of  Final  Rule 

Upon  review  of  the  comments 
submitted  in  response  to  the  NPRM,  an 
analysis  of  the  final  rule  is  provided  as 
follows: 

Section  396.25    Qualifications  of  Brake 
Inspectors 

Section  396.25(a)  makes  the  motor 
carrier  responsible  for  ensuring  that  all 
inspections,  maintenance,  repairs  or 
service  to  the  brakes  of  its  commercial 
motor  vehicles  are  properly  performed. 

Section  396.25(b)  defines  a  "brake 
inspector"  as  any  employee  of  the  motor 
carrier  who  is  responsible  for  ensuring 
that  inspections,  maintenance,  repairs  or 
service  to  the  brakes  of  the  motor 
carrier's  CMV's  meet  the  applicable 
safety  standards. 

Section  396.25(c)  places  the 
responsibility  upon  the  motor  carrier  to 
assign  only  qualified  persons  as  brake 
inspectors  and  responsible  for  the 
proper  inspections,  repairs,  or  service  to 
the  CMV's  brakes. 

Section  396.25(d)  makes  the  motor 
carrier  responsible  for  ensuring  that 
brake  inspectors  are  sufficiently  trained 
to  understand  and  undertake  the  brake 
tasks  assigned.  Consistent  with  the 
FHWA's  interpretation  of  section  9110 
of  the  Truck  and  Bus  Safety  and 
Regulatory  Reform  Act  of  1988,  the 
qualification  requirements  would  not 
apply  to  persons  who  are  not  employed 
by  a  motor  carrier. 
The  FHWA  believes  that  there  are 
y   similarities  between  the  qualifications 
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for  an  indhndual  performing  the  annual 
inspection  and  the  brake  inspection. 
There  is  one  major  difference  between 
the  two  sets  of  qoaHfications.  Under 
S  396.19,  fho«e  who  actvaDy  perform 
periodic  inspectioTM  for  the  motor 
carrier  must  meet  the  qualifications.  On 
the  other  hftnd,  it  t»  not  necessary  for 
the  person  performing  the  brake  repair, 
adjustments,  inspections  or  service  to 
meet  the  rcquiremoits  of  §  396.2S,  if  the 
brake  inspector  who  is  responsible  for 
the  work,  e.g..  ^op  foreman  or 
supervisor,  meets  those  mininrum 
standards. 

Section  396.25(d)  establishes  specific 
training  or  experience  qualifications  for 
brake  inspectors  who  are  to  be 
responsible  for  the  various  brake 
maintenance  or  inspection  tasks.  These 
requirements  can  be  met  by  completing 
an  apprenticeship  or  a  training  program 
approved  by  a  State,  a  Canadian 
Province,  or  the  Federal  government  or 
by  being  certified  by  a  State  or  a 
Canadian  Province  as  qualified  to 
perform  the  assigned  brake  task(s]. 
Another  way  that  a  person  may  qualify 
is  to  have  training  or  experience,  or  a 
combination  thereof,  that  totals  one 
year.  This  training  or  experience  can  be 
obtained  in  several  ways.  e.g..  on-the- 
job  training  at  a  motor  carrier's  fadlity; 
a  training  program  sponsored  by  a  brake 
systems  manufacturer  completing  an 
apprentice  program  sponsored  by  a 
labor  union;  experience  gained  from 
performing  brake  related  tasks;  or  any 
combination  of  these  methods  of 
obtaining  the  necessary  expertise. 

Section  396.25(e)  clearly  requires 
motor  carriers  to  maintain  evidence  of 
each  brake  inspector's  qualificabons  at 
its  principal  place  of  business  or  at  the 
location  at  which  the  brake  inspector  is 
employed  and  to  use  only  those 
employees  as  inspectors  who  have  the 
required  documentation  on  file  by  the 
motor  carrier.  This  evidence  must  be 
maintained  for  the  period  during  which 
the  brake  inspector  is  employed  in  that 
capacity  for  the  motor  carrier  and  for 
one  year  thereafter.  In  addition  this 
section  permits  the  use  of  those  drivers 
who  have  passed  the  CDL  air  brake 
proficiency  test  to  be  responsible  for 
in^>ectijag  air  brake  equipped  vehicles 
without  any  additional  proof  of  their 
qualifications. 


Regvlatocyl 

The  FHWA  has  determined  that  this 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  action  nnder  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  This  rulemaking  was 
initiated  in  wder  to  implement 
provisions  mandated  by  the  Truck  and 


Bus  Safety  and  Regulatory  Reform  Act 
of  1988.  A  regnlafory  evaluation  is  not 
required  because  of  the  ministerial 
nature  of  this  action.  To  the  extent  that 
any  economic  impacts  would  occur,  they 
would  be  positive  in  that  safety  benefits 
wtjuld  outweigh  any  additional  costs  for 
implementation.  Implementation  costs 
will  be  minimal  in  the  case  of  most 
motor  carriers,  in  that  implementation 
will  consist  of  documenting  the 
qualifications  of  persons  already 
employed  and  responsible  for  vehicle 
maintenance,  including  brakes  and 
brake  systems. 

The  benefits  to  be  derived  from 
implementatioQ  wiQ  be  an  increased 
emphasis  on  proper  brake  n^intenance 
and  an  anticipated  reduction  in 
accidents  resulting  from  defective 
brakes  and  &om  commercial  motor 
vehicles  being  placed  oat  of  service 
because  of  defective  brakes. 

For  this  reason  and  under  the  criteria 
of  the  Reg^tory  Flexibihty  Act  (Pub.  L 
96-354).  the  FHWA  hereby  certifies  that 
this  final  rule  will  not  have  a  si^ificant 
economic  impact  on  a  substantial 
mnnber  of  small  entities. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  pubhshes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

In  accordance  with  the  Paperwork 
Rednctioo  Act  of  1980  (Pub.  L  96-511). 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  have  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB  No.  2125-0037). 

Feder^sn  Inpact 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  liiat 
this  mlemaking  does  not  have  sufficient 
Federalism  tmpbcations  to  warrant  the 
preparation  of  a  Federalism  assessment. 

This  regulation  amends  part  396  of  the 
FMCSRs  pertaining  to  vehicle 
inspection,  repair,  and  maintenance,  as 
required  by  the  Truck  and  Bus  Safety 
and  Regulatory  Reform  Act  of  1988. 
Nothing  in  this  document  directly 
preempts  any  State  law  or  regulation. 

List  of  SubjecU  in  49  CFR  Part  396 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety,  and  Reporting  and 
recordkeeping  requirements. 


(Catalog  of  Fe<3erBl  Dome»t>c  As»t»»«r)cp 
Piogran  Number  2XLTI?.  Motor  Carrier 
Safetyi 

Issued  on:  December  31. 1910. 
T.D.  Loraon. 
Administrator. 

In  consideration  of  the  foregoing,  the 
FlfWA  is  amending  title  49,  Code  of 
Federal  Regulations,  subtitle  B.  chapter 
in.  part  396  as  foflowa: 

PART  396— INSPECTION,  REPAM. 
AND  MAINTENANCE 

1.  The  authority  citatioa  for  49  CFR 
part  396  continues  to  read  as  follows: 

AuthOTMy:  Section  210  ad  Pofc.  L  W-S5*, 
October  30. 1»4,  W  Stot  283»  148  U.S.C  App. 
2509);  49  U.S.C.  3102:  40  CKR  1.48. 

2.  Part  396  is  amended  by  adding 
§  396.25  to  read  as  follows: 

{3M.25    Ouiiinr ■now ot bnk» 
lnspeclBr& 

(a)  The  motor  carrier  shall  ensure  that 
all  inspections,  maintenaoce,  repairs  or 
service  to  the  brakes  of  its  cormrercial 
motor  vehicles,  are  performed  m 
compliance  with  the  requirements  of  this 
section. 

(b)  For  purposes  oi  this  section, 
"brake  inspector"  means  any  enrpiojTe 
of  a  motor  carrier  who  is  responsible  for 
ensuring  all  br^ke  inspections, 
maintenance,  senice,  or  repairs  to  any 
commercial  motor  vehicle,  subject  to  fhe 
motor  carrier's  control,  meet  fhe 
applicable  Federal  standards 

(c)  No  motor  carrier  shall  rcqurre  or 
permit  any  empfoyee  who  does  not  meet 
the  minimum  brake  inspector 
qualifications  of  5  396.2S(d)  to  be 
responsible  for  the  inspection, 
maintenance,  service  or  repairs  of  arty 
brakes  on  its  commercial  motor 
vehicles. 

(d)  The  motor  carrier  shall  ensure  that 
each  brake  inspector  is  qualified  as 
follows: 

(1)  Understands  the  brake  service  or 
inspection  task  to  be  accomplished  ar>d 
can  perform  that  task;  and 

(2)  Is  knowledgeable  of  and  has 
mastered  fhe  methods,  procedures,  tools 
and  equipment  used  when  perfonning 
an  assigned  brake  service  or  inspection 
task;  and 

(3)  Is  capable  of  performuig  the 
assigned  brake  service  or  inspection  by 
reason  of  experience,  training  or  both  as 
follows: 

(i)  Has  successfully  completed  an 
apprenticeship  program  sponsored  by  a 
State,  a  Canadian  Province,  a  Federal 
agency  or  a  labor  union,  or  a  tr^trtmg 
program  approved  by  a  Stale.  Provincial 
or  Federal  agency,  or  has  a  certifk»te 
from  a  State  or  Canadian  Province 
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which  qualifies  the  person  to  perform 
the  assigned  brake  service  or  inspection 
tasi<  (including  passage  of  Commercial 
Driver's  License  air  brake  tests  in  the 
case  of  a  brake  inspection);  or 

(ii)  Has  brake-related  training  or 
experience  or  a  combination  thereof 
totaling  at  least  one  year.  Such  training 
or  experience  may  consist  of: 

(A)  Participation  in  a  training  program 
sponsored  by  a  brake  or  vehicle 
manufacturer  or  similar  commercial 
training  program  designed  to  train 
students  in  brake  maintenance  or 
inspection  similar  to  the  assigned  brake 
service  or  inspection  tasks;  or 

(B)  Experience  performing  brake 
maintenance  or  inspection  similar  to  the 
assigned  brake  service  or  inspection 
task  in  a  motor  carrier  maintenance 
program;  or 

(C)  Experience  performing  brake 
maintenance  or  inspection  similar  to  the 
assigned  brake  service  or  inspection 
task  at  a  commercial  garage,  fleet 
leasing  company,  or  similar  facility. 

(e)  No  motor  carrier  shall  employ  any 
person  as  a  brake  inspector  unless  the 
evidence  of  the  inspector's 
qualifications,  required  under  this 
section  is  maintained  by  the  motor 
carrier  at  its  principal  place  of  business, 
or  at  the  location  at  which  the  brake 
inspector  is  employed.  The  evidence 
must  be  maintained  for  the  period 
during  which  the  brake  inspector  is 
employed  in  that  capacity  and  for  one 
year  thereafter.  However,  motor  carriers 
do  not  have  to  maintain  evidence  of 
qualifications  to  inspect  air  brake 
systems  for  such  inspections  performed 
bv  persons  who  have  passed  the  air 
brake  knowledge  and  skills  test  for  a 
Commercial  Driver's  License. 

(FR  Doc.  91-165  Filed  1-4-91;  8:45  am] 

MLUNQ  COOe  «10-2J-«I 


DEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611, 672,  and  675 
[Dodiet  No.  900244-03171 
RIN  064ft-AC«0 

Foreign  Fishing;  Groundf  ish  of  the  Gulf 
of  Alaska,  Bering  Sea,  and  Aleutian 
Islands 

AOINCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 


summary:  NOAA  issues  final  rules  to 
implement  (1)  Amendment  14  to  the 
Fishery  Management  Plan  for  Bering 


Sea/Aleutian  Islands  Groundfish 
(Bering  FMP),  and  (2)  Amendment  19  to 
the  Fishery  Management  Plan  for  Gulf  of 
Alaska  Groundfish  Fishery  (Gulf  FMP). 
These  amendments  prohibit  the 
stripping  of  roe  (eggs)  from  female 
pollock  and  discarding  female  and  male 
pollock  carcasses  without  further 
processing  and  require  issuance  of 
regulations  limiting  this  practice  to  the 
maximum  extent  practicable.  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
recently  amended  by  the  Fishery 
Conservation  Amendments  of  1990  (Pub. 
L.  101-627),  prohibits  the  stripping  of 
pollock  of  its  roe  and  discarding  the 
Hcsh  of  pollock.  These  implementing 
regulations  (1)  limit  to  the  maximum 
extent  practicable  the  practice  of  roe 
stripping  and  (2)  seasonally  allocate  the 
total  allowable  catch  (TAC)  of  pollock 
in  commercial  fisheries  for  groundfish  in 
the  U.S.  Exclusive  Economic  Zone  (EEZ) 
adjacent  to  Alaska.  This  action  is 
necessary  to  reduce  wastage  of  the 
pollock  resource,  prevent  possible 
adverse  effects  on  the  marine  ecosystem 
and  reproductive  potential  of  pollock, 
and  provide  for  an  equitable  distribution 
of  the  pollock  resource  among  its  users. 
The  intended  effect  of  this  action  is  to 
promote  the  conservation  and 
management  objectives  of  the  FMPs. 
EFFECTIVE  DATE:  January  1, 1991. 
ADDRESSES:  Copies  of  Amendments  14 
and  19  to  the  FMPs.  and  the 
environmental  assessment,  regulatory 
impact  review,  and  final  regulatory 
Hexibility  analysis  (EA/RIR/FRFA)  may 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
103136,  Anchorage,  AK  99510  (telephone 
907-271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
]ay  I.e.  Ginter  (Fishery  Management 
Biologist,  NMFS),  907-586-7229. 
SUPPLEMENTARY  INFORMATION:  Domestic 
and  foreign  groundfish  fisheries  in  the 
EEZ  off  Alaska  are  managed  in 
accordance  with  the  Gulf  and  Bering 
FMPs.  Both  FMPs  were  developed  by 
the  North  Pacific  Fishery  Management 
Council  (Council)  under  authority  of  the 
Magnuson  Act.  The  Gulf  FMP  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  part  672.  and  the 
Bering  FMP  by  regulations  appearing  at 
50  ere  611.93  and  part  675. 

The  Council  adopted  Amendment  14 
to  the  Bering  FMP  and  Amendment  19  to 
the  Gulf  FMP  at  its  meeting  of  )une  26- 
30. 1990.  for  Secretarial  review, 
approval,  and  implementation  under 
sections  304(a)  and  305(c)  of  the 
Magnuson  Act.  The  official  receipt  date 
of  Amendments  14  and  19  from  the 
Council  was  August  12, 1990  (five  days 


after  the  Council  transmitted  the 
Amendments).  The  Secretary 
immediately  began  a  review  to 
determine  whether  the  Amendments 
were  consistent  with  the  Magnuson  Act 
and  other  applicable  law.  The  Director, 
Alaska  Region,  NMFS  (Regional 
Director),  made  a  preliminary 
determination  that  the  Amendments 
were  consistent  with  the  Magnuson  Act 
and  other  applicable  law.  A  notice  of 
availability  and  request  for  public 
comment  on  Amendments  14  and  19  was 
published  on  August  17. 1990  (55  re 
33737). 

Public  comment  on  the  Amendments 
was  invited  until  October  24. 1990. 
Proposed  implementing  rules  were 
published  on  September  14. 1990  (55  re 
37907.  correction  at  55  re  39352, 
September  26. 1990)  and  invited 
comments  until  October  29, 1990.  The 
corrected  notice  of  proposed  rulemaking 
changed  the  date  for  comments  to 
October  26. 1990.  Because  of  potential 
confusion  concerning  the  dates  for 
comment,  all  comments  received 
through  October  29. 1990.  were 
considered. 

Seven  letters  commenting  on  the 
Amendments  and  their  proposed 
implementing  rules  were  received.  After 
careful  consideration  of  all  comments, 
the  Secretary  chose  to  make  no  changes 
in  the  final  rule  in  response  to 
comments;  however,  some  minor 
changes  were  made  for  clarification  and 
technical  reasons.  A  summary  of  and 
response  to  all  comments  appears  later 
in  this  preamble. 

On  November  15. 1990.  the  Assistant 
Administrator  for  Fisheries.  NOAA. 
concurred  with  the  Regional  Director  in 
the  approval  of  Amendments  14  and  19. 
On  November  28, 1990.  the  President 
signed  the  Fishery  Conservation 
Amendments  of  1990  (Pub.  L.  101-627). 
which  amend  the  Magnuson  Act  to 
prohibit  stripping  pollock  of  its  roe  and 
discarding  the  flesh  of  pollock.  This  final 
rule  limits  this  practice  to  the  maximum 
extent  practicable. 

The  fisheries  for  walleye  pollock 
(Theraqra  cholcoqramma]  off  Alaska 
are  described  in  the  EA/RIR/FRFA  and 
in  the  preamble  to  the  proposed  rule  (55 
FR  37907.  September  14. 1990).  The 
following  describes  the  purposes  of 
Amendments  14  and  19.  and  how  this 
action  will  achieve  these  purposes. 


Description 

The  Council  recommended 
Amendments  14  and  19  to  the  Secretary 
for  the  following  reasons: 

(a)  Roe  stripping  is  a  wasteful  use  of 
the  pollock  resource; 
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(b)  Roe  stripping  causes  an 
inappropriate  and  unintended  allocation 
of  the  pollock  TAC  among  seasons  and 
between  industry  sectors  (i.e..  at-sea 
versus  shore-based  processing); 

(c)  Roe  stripping  may  adversely  affect 
the  ecosystem;  and 

(d)  Roe  stripping  may  adversely  affect 
the  future  productivity  of  pollock  stocks. 

In  addition  to  these  reasons,  the  rapid 
pace  at  which  pollock  may  be  harvested 
increases  the  difficulty  of  accurately 
monitoring  the  pollock  TAC.  High  rates 
of  harvest  also  increase  the  risk  of 
exceeding  the  TAC  possibly  the  risk  of 
overfishing.  This  problem  is  exacerbated 
at  low  levels  of  TAC.  such  as  those  in 
the  Gulf  of  Alaska  (GOA)  in  recent 
years. 

A  discussion  of  these  fishery 
conservation  and  management  problems 
and  an  analysis  of  the  effects  of  various 
alternative  management  measures 
considered  by  the  Council  to  resolve 
these  problems  are  contained  in  the  EA/ 
RIR/reFA.  which  is  available  from  the 
Council  at  the  above  address. 

In  approving  Amendments  14  and  19, 
the  Secretary  recognizes  these  problems. 
Hence,  this  action  is  an  attempt  to 
resolve  these  problems  and  comply  with 
the  statutory  prohibition  of  stripping  roe 
and  discarding  the  flesh  of  pollock.  Two 
management  measures  are  taken:  (1) 
Pollock  TAC  is  seasonally  allocated, 
and  (2)  to  the  maximum  extent 
practicable,  the  prohibition  on  the 
practice  of  roe  stripping  is  regulated  by 
setting  standards  for  the  amount  of 
pollock  product  that  must  be  processed. 

1.  Seasonal  Allocation  of  TAC 

For  fisheries  in  the  GOA.  the  pollock 
TAC  for  the  Central  and  Western 
Regulatory  Areas  will  be  divided  into 
four  equal  seasons.  Each  allowance  will 
be  available  for  harvest  during  each 
quarterly  reporting  period.  These 
quarterly  allowances  will  be  specified 
during  the  annual  groundfish  TAC 
specification  process,  which  involves 
prior  public  notice  and  comment 
(§  672.20(a)).  Attainment  of  a  quarterly 
allowance  of  pollock  before  the  end  of  a 
quarterly  reporting  period  would  cause 
the  Secretary  to  prohibit  directed  fishing 
for  pollock  until  the  beginning  of  the 
next  quarterly  reporting  period. 
Authority  is  provided  to  prohibit 
directed  fishing  for  pollock  prior  to 
complete  attainment  of  a  quarterly 
allowance  if  pollock  are  likely  to  be 
taken  incidental  to  catch  of  other 
species  of  groundfish.  In  this  event,  the 
bycatch  of  pollock  could  be  retained  up 
to  prescribed  limits  (5  672.20(g)(3)). 

If  a  quarterly  allowance  of  pollock  in 
the  GOA  is  exceeded,  the  regulations 
would  provide  for  the  deduction  of  the 


excess  equally  from  the  remaining 
quarters  of  a  fishing  year.  Likewise,  the 
regulations  would  provide  for  any 
uncaught  quarterly  allowance  to  be 
added  equally  to  the  remaining  quarters 
of  a  fishing  year.  However,  the 
deduction  of  over-harvests  or  the 
addition  of  under-harvests  in  the  fourth 
quarter  of  one  fishing  year  from  or  to  the 
first  quarter  of  the  following  fishing  year 
will  not  be  allowed. 

For  fisheries  in  the  Bering  Sea  and 
Aleutian  Islands  (BSAI)  management 
area,  the  reserve  is  subtracted  from 
pollock  TAC  for  each  subarea  (see 
§  675.20(a)(3)).  and  the  remainder  is 
divided  into  separate  allowances  for  the 
roe  season  and  non-roe  season.  The 
amount  of  pollock  specified  for  each 
allowance  will  be  determined  during  the 
annual  groundfish  TAC  specification 
process,  which  involves  prior  public 
notice  and  comment  (5  675.20(a)(7)). 

In  the  BSAI  Management  area,  the 
roe-season  allowance  will  be  available 
for  harvest  from  January  1  through  April 
15.  and  the  non-roe-season  allowance 
will  be  available  from  June  1  through  the 
end  of  the  fishing  year.  Attainment  of  an 
allowance  before  the  end  of  a  season 
will  cause  the  Secretary  to  prohibit 
directed  fishing  for  pollock  until  the 
beginning  of  the  following  season.  As  in 
the  GOA,  authority  is  provided  to 
phohibit  directed  fishing  for  pollock  in 
the  BSAI  Management  area  before 
complete  attainment  of  a  seasonal 
allowance  if  pollock  are  likely  to  be 
taken  incidentally  in  fisheries  for  other 
species  of  groundfish.  In  this  event,  the 
bycatch  of  pollock  could  be  retained  up 
to  prescribed  limits  {§  675.20(h)(1)). 

If  the  roe-season  allowance  of  pollock 
is  exceeded,  the  excess  amount  will  be 
deducted  from  the  non-roe  season  of  the 
same  fishing  year.  Likewise,  any 
uncaught  roe-season  allowance  will  be 
added  to  the  non-roe-season  allowance 
of  the  same  fishing  year.  However,  the 
subtraction  of  over-harvests  or  the 
addition  of  under-harvests  in  the  non- 
roe  season  of  one  fishing  year  from  or  to 
the  roe  season  of  the  following  fishing 
year  will  not  be  allowed. 

The  purpose  of  seasonal  allocations  of 
the  pollock  TAC  in  the  BSAI 
Management  area  is  to  ensure  that  the 
fishery  will  not  exhaust  the  pollock  TAC 
during  the  roe  season  when  it  has  its 
highest  value.  This  could  happen  when  a 
limited  amount  of  pollock  is  harvested 
armually  by  a  virtually  unlimited 
amount  of  fishing  effort.  The  seasonal 
allowance  preserves  a  predetermined 
amount  of  the  pollock  TAC  for  those 
operations  that  do  not  intend  to  fish  for 
or  process  pollock  early  in  the  fishing 
year.  By  itself,  a  seasonal  allocation  of 
the  pollock  TAC  does  not  prevent  roe 


stripping  but  will  prevent  a 
disproportionate  har\est  of  the  pollock 
TAC  during  the  roe  season. 

The  purpose  of  the  quarteriy 
allocation  of  pollock  TAC  in  the  GOA  is 
primarily  the  same  as  that  stated  in  the 
inseason  adjustment  notice  issued  early 
in  1990  (55  re  3223,  January  31, 1990); 
that  is,  to  prevent  excessive  har\esting 
of  pollock  in  the  first  quarter.  The 
quarterly  allocation  also  is  expected  to 
slow  the  pollock  fishery,  attract  fewer 
participants,  and  thus  enable  NMFS  to 
monitor  harvests  more  accurately  than 
otherwise  would  be  possible  and 
thereby  reduce  the  risk  of  over-  ' 
harvesting  the  pollock  TAC.  Valuable 
biological  data  also  are  expected  since 
harvested  fish  can  be  sampled  over  a 
broader  time  period  than  otherwise 
would  occur.  Quarterly  allocations  of 
the  pollock  TAC  may  preclude  a  roe 
fishery  if  the  TAC  is  low  and  fishing 
effort  is  high  because  the  first  quarter 
allocation  could  be  harvested  before  the 
roe  becomes  most  valuable. 

2.  Standard  Limit  for  Pollock  Roe 

This  rule  limits  the  amount  of  pollock 
roe.  relative  to  other  products,  that  can 
be  retained  onboard  a  vessel  during  a 
fishing  trip.  Basically,  this  rule 
establishes  a  standard  that,  if  exceeded, 
would  constitute  roe  stripping.  In 
addition,  it  ensures  that  products  other 
than  roe  will  be  produced  from  pollock 
thereby  reducing  the  likely  amount  of 
discard.  The  product-recovery  rates 
(PRRs)  and  standard  limit  are  the  same 
for  the  GOA  and  the  BSAI  management 
area. 

The  limit  for  pollock  roe  product  is  10 
percent  of  the  total  round-weight 
equivalent  of  pollock  and  other  pollock 
products  onboard  a  vessel  at  any  time 
during  a  fishing  trip.  A  vessel  with  more 
roe  product  onboard  than  10  percent  of 
the  calculated  round-weight  equivalent 
would  be  in  violation  of  the  roe  limit 
and  could  be  cited  for  roe  stripping.  This 
roe  limit  is  higher  than  the  7-percent 
limit  used  in  an  emergency  interim  rule 
to  control  roes  strippirig  early  in  1990  (55 
re  6396,  February  23, 1990).  That  rate 
approximated  an  overall  average 
recovery  rate  based  on  foreign  fisheries 
obser\'er  data  from  19S3  through  1985. 
Also,  it  assumed  that  the  sex  ratio  of 
pollock  was  1:1.  Roe-recovery  rates  are 
highly  variable  and  may  range  from  3 
percent  to  17  percent,  depending  on  the 
sex  ratio  of  the  catch,  size  and  maturity 
of  fish.  area,  time  of  year,  hydration  of 
roe  sac.  and  size  of  catch.  Lastly,  the  7- 
percent  limit  proved  to  be  too  restrictive 
and  resulted  in  some  pollock  roe  being 
discarded,  which  was  not  the  intent  of 
the  emergency  interim  rule.  For  these 
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reasons,  a  10-percent  roe  limil  is  used  m 
thi«  ruie.  a  limit  that  should  restrict  roe 
stripping  but  not  result  in  discard  of  roe. 

The  PRRs  that  will  be  used  to 
•xtrapoiete  round-weight  equivalents 
from  product  weights  are  as  followr. 


PoOock  (vodud  typ« 

PRR 
UMTCWM) 

FHat 

18 

Sunm 

RMrlCV  .— .— .—.—...—...—.-.■.  —  ■ - 

IS 

17 

17 

H»mtmlm^9Mm6 ~. 

50 

Except  for  the  PRR  for  pollock  meal, 
all  these  PRRs  are  lower  than  those  used 
in  the  emergency  rule.  The  rates  in  this 
rule  are  based  on  more  recent  data  from 
the  domestic  processor  fleet;  however, 
these  PRR*  may  differ  from  average 
annual  recovery  rates  for  the  same 
products  because  flesh  quality  varies 
with  seaaon.  If  pollock  are  processed 
into  primary  products  other  than  those 
listed  above,  extrapolated  round-weight 
equivalents  will  be  deemed  to  equal  or 
exceed  the  PRR  for  pollock  surimi. 
Additional  data  on  the  PRRs  will  be 
riiUected  by  observers  on  domestic 
processor  vetsela.  These  data  will 
ci^ntrtbute  to  possible  future  rennements 
in  the  management  of  roc  stripping 
according  to  PRRs. 

Examples  of  the  procedure  that  would 
be  used  to  derive  allowable  pwUock-roe 
retention  during  roe-season  fisheries 
f.illow. 

Allowable  Pollock  Roe  in  a  Pollock 
Surimi  Operation 

If  the  total  amount  of  pulluck  surimi 
on  board  is  200  metric  tans  (mt),  then 
the  round-weight  equivalent  is  200  mt 
divided  by  the  surimi  PRR  of  0.15.  or 
1.333.3  mt.  The  allowable  roe  retention 
IS  then  calculated  as  1,333  mt  times  0.10. 
or  133.3  mt  of  pollock  roe. 

Allowable  Pollock  Roe  in  a  PoUock 
Mince  or  Meal  Operation 

If  the  total  amount  of  pollock  mince  or 
meal  product  on  board  is  200  mt,  then 
the  round-weight  equivalent  is  200  mt 
divided  by  the  mince  or  meal  PRR  of 
0.17,  or  1.176.5  mt.  The  allowable  roe 
retention  is  then  calculated  as  1.176.5  mt 
times  0.10,  or  117.6  mt  of  pollo(Jc  roe. 

Allowable  Pollock  Roe  in  an  Operation 
Producing  Headed-and-Gutted  (H&G) 
Pollock 

If  the  total  amount  of  pollock  Il&G 
product  on  board  is  200  mt.  then  the 
round-weight  equivalent  is  200  mt 
divided  by  die  PRR  for  H&G  of  0.50,  or 
400  mt.  The  allowable  roe  retention  is 


then  calculated  as  400  ml  limes  aiO.  or 
40  mt  of  pollock  roe. 

Allowable  Pollock  Roe  in  an  Operation 
Producing  More  Than  One  Primary 
Pollock  Product 

If  the  more  than  one  primary  product 
is  produced  from  pollock,  fillets  from 
large  fish  and  meal  from  small  fish,  for 
example,  dien  the  total  round-weight 
equivalent  would  be  calculated 
separately  for  each  product,  and  the 
round-weight  equivalents  added.  The 
sum  of  the  round-weight  equivalent* 
then  would  be  multiplied  by  the 
maximum  roe-recovery  rate  (0.10)  to 
determine  the  amount  of  roe  that  could 
be  retained  onboard. 

If  more  than  one  product  is  produced 
from  the  same  pollock,  for  example, 
surimi  from  the  muscle  tisftie  and  meal 
from  bones  and  viscera,  then  the 
maximum  roe-recovery  rate  would  be 
bdsed  on  primary  pollock  product, 
which  in  this  case  is  sunmi.  Ancillary 
products  include,  but  are  not  limited  to, 
meal,  heads,  internal  organs,  pectoral 
girdles,  or  any  other  product  that  is 
made  from  the  same  fish  from  which  the 
primary  product  is  made. 

3.  Enforcement  of  the  Roe-Stripping 
Prohibition 

Enforcement  of  this  roe-stripping 
[irohibitic    relies  on  pollock  product 
information  recorded  in  the  mandatory 
daily  cumuUilive  production  logbooks, 
weekly  production  reports  that  provide 
cumulative  weekly  production 
information  from  the  logbooks,  product 
transfer  logs,  and  on-site  inspection  of 
product  inventory.  The  mandatory 
Ingbook  program  implemented  under 
Amendments  13  to  the  Bering  FMP  and 
18  to  the  Gulf  FMP  (54  FR  50386. 
December  6, 1989)  requires  that  species 
product  types  and  product  weights  be 
recorded  on  a  dciily  basis  and  that 
primary  and  ancillary  products  from  the 
same  fish  be  identified. 

Specific  Changes  from  the  Proposed 
Rule  in  thermal  Rule 

No  substantive  changes  were  made  in 
the  final  rule  as  a  result  of  comments  on 
the  proposed  rule.  However,  five  minor 
wording  changes  were  made  in  the  final 
regulatory  text  for  clarification  and 
ti'chnical  purposes. 

The  first  change  clarifies  the  proposed 
riile  text  at  55  672^(il  and  675,20(1). 
which  in  the  proposed  rules  read, 
"Pollock  roe  must  equal  no  more  than  10 
percent  of  the  total  round-weight 
equivalent  of  pollock,  as  calculated  from 
the  priniar>'  pollock  product,  retairjed 
onboard  a  vessnl  at  any  time  dunng  a 
f  shing  trip."  NOAA  considered  this 
I  inguage  potentially  confusing  because 


it  did  not  specifically  describe  the 
accounting  of  retained  pollock  or 
pollock  products.  NOAA's  intention  is  to 
measure  the  amount  of  pollock  roe 
onboard  a  vessel  during  a  fishing  tfip 
against  the  amount  of  other  pollock 
products  produced  during  the  same 
fishing  trip.  The  techniqie  for  making 
this  measure  remains  unchanged.  The 
round-weight  equivalent  will  be 
calculated  from  the  primary  pollock 
products,  and  pollock  roe  must  not 
exceed  10  percent  of  the  total  nnmd- 
weight  equivalent.  The  changed 
language  clarifies  that  the  pollock  roe 
and  other  pollock-product  amounts  used 
in  this  calculation  are  to  be  only  those 
amounts  produced  during  the  same 
fishing  trip.  Hence,  non-roe  pollock 
products  from  a  previous  fishing  trip 
cannot  be  used  for  calculating  the 
permissible  amount  of  pollock  roe  that 
may  be  onboard  a  vessel  during  a  later 
fishing  trip. 

The  second  change  is  related  to  the 
first  by  improving  the  definition  of 
'fishing  trip."  The  proposed  rule  stated 
that  a  fishing  trip  begins  "when 
commencing  fishing."  The  Magnuson 
Act  defines  fishing  as  operations  at  sea 
in  support  of  catching  or  attempting  to 
catch  fish.  Therefore,  NOAA  clarifies 
the  beginning  of  a  "fishing  trip"  in  the 
final  rule  as  "  commencing  or  resuming 
harvesting,  receiving,  or  processing  of 
pollock."  The  end  of  a  fishing  trip, 
defined  in  the  final  rule  as  in  the 
proposed  rule,  is  the  time  when  any 
pollock  or  pollock  product  is  transferred 
or  offioaded.  or  the  time  when  the  vessel 
leaves  the  reporting  area  where  fishing 
activity  commenced,  whichever  comes 
first. 

These  changes  are  intended  to  clarify 
that,  for  purposes  of  these  rules, 
accounting  of  pollock  roe  onboard  a 
vessel  at  any  time  will  be  based  on  a 
fishing  trip.  The  vessel  will  begin  a 
fishing  trip  when  it' first  harvests 
pollock,  or  when  it  first  receives  pollock 
from  another  vessel,  or  starts  to  process 
pollock  within  a  reporting  area.  Pollock 
roe  onboard  the  vessel  during  the  fishing 
trip  must  not  exceed  the  standard  limit 
based  on  other  pollock  products 
produced  during  the  same  trip.  A  fishing 
trip  will  end  when  any  pollock  or 
pollock  product  is  transferred  or 
offloaded,  or  when  the  vessel  leaves  the 
reporting  area,  whichever  comes  first. 
When  the  fishing  trip  ends,  the  amount 
of  non-roe  pollock  onboard  becomes 
zero  for  roe  accounting  purposes, 
regardless  of  the  actual  amount  of  non- 
loe  product  that  may  remain  onboard 
from  hnp  to  trip.  Operators  of  vessels 
that  do  not  actually  fish  for  pollock  but 
process  or  transport  pollock  products 
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under  a  Federal  fishing  permit  have  the 
same  obligation  to  comply  with  these 
rules  as  these  vessels  that  fish  for 
pollock, 

The  third  change  is  necessary  for 
technical  reasons.  At  about  the  same 
time  that  the  Council  submitted 
Amendments  14  and  19  for  Secretarial 
review,  it  also  submitted  Amendments 
16  and  21  to  the  same  FMPs.  The 
proposed  rules  for  Amendments  16  and 
21  were  published  on  September  18, 1990 
(55  FR  38347).  The  implementation 
schedule  for  the  approved  parts  of 
Amendments  16  and  21  requires  filing  of 
the  final  rules  for  these  amendments 
with  the  Federal  Register  before  filing  of 
the  final  rules  for  Amendments  14  and 
19. 

Since  Amendments  16/21  and 
Amendments  14/19  will  make  different 
changes  to  the  same  regulatory  text  and 
will  be  effective  on  the  same  day.  the 
final  rule  for  Amendments  16/21  must 
be  integrated  into  the  final  rule  for 
Amendment  14/19.  Hence,  NOAA  is 
changing  the  rule  for  Amendment  14/19 
at  §5  672.20(c)  and  675.20(a)(7)  in  the 
final  rule  to  integrate  the  earher  changes 
made  to  these  paragraphs  by  the  final 
rule  implementing  Amendments  16/21. 
These  changes  are  entirely  editorial  and 
do  not  make  substantive  changes  to 
either  Amendments  16/21  or 
Amendments  14/19. 

The  fourth  change  substitutes  the  term 
"quarterly  reporting  periods"  for  the 
term  "calendar  quarter"  at 
i  672.20(a)(2)(ii).  This  change  is  made 
because  a  "quarterly  reporting  period" 
is  a  specific  period  of  time  defined  at 
S  672.2  and  "calendar  quarter"  ia  a 
generic  term.  In  addition,  the  use  of 
"quarter"  and  "quarterly"  in  the  final 
rule  text  of  S  672.20  (a)  and  (c)  means 
the  same  as  "quarterly  reporting 
period." 

Finally,  editorial  changes  are  made  to 
the  final  rule  text  at  §S  672.20(c)  and 
675.20(a)(7)  to  delete  unnecessary 
verbiage.  The  term  "after  October  1  of 
each  year"  is  deleted  in  each  section 
because  the  preceding  phrase  "as  soon 
as  practicable"  is  sufficient  to  require 
the  Secretary  to  publish  the  proposed 
specifications  without  delay  after 
consulting  with  the  Council.  This 
deletion  also  allows  the  consultation  to 
be  scheduled  at  any  time  without 
constraining  publication  of  the  proposed 
specifications  to  occur  "after  October 
1." 

A  similar  editorial  change  in  both 
sections  is  the  deletion  of  text  requiring 
the  specification  of  DAP  and  JVP  as  "the 
amounts  harvested  during  the  previous 
year  plus  any  additional 
amounts  *  *  *."  This  text,  reflecting  the 
Magnuson  Act  provisions  for  domestic 


harvesting  and  processing  preference, 
originally  served  the  interests  of 
growing  JVP  and  DAP  fisheries  at  the 
expense  of  foreign  fisheries.  Domestic 
fisheries  now  have  completely  replaced 
the  earlier  foreign  fisheries  in  the  GOA 
and  BSAI  Management  area,  yet  the  text 
implied  the  potential  for  unlimited 
growth  in  the  DAP  and  JVP  catch  limits. 
Understanding  the  basis  for  the 
specifications  is  improved  by  deleting 
this  anachronistic  text  while  not 
prohibiting  the  potential  for  foreign  and 
JVP  fisheries  based  on  "projected 
changes  in  U.S.  harvesting  and 
processing  capacity  and  the  extent  to 
which  U.S.  harvesting  and  processing 
will  occur  during  the  coming  year." 

Among  the  specifications  in  the 
proposed  rule  at  S  675.20(a)(7)  is  the 
"reserve."  This  term  is  deleted  from  the 
final  rule  because  the  reserve  is  not 
species  specific.  The  term  "initial  TAG" 
is  substituted  for  "reserve"  to  indicate 
the  establishment  of  the  reserve,  as 
provided  under  S  675.20(a)(3).  by 
subtracting  15  percent  of  the  TAG  of 
each  species  category.  The  initial  TAG 
also  is  routinely  pubHshed  in  the 
proposed  and  final  specifications. 

A  new  paragraph  (j)(5)  is  added  to 
5  675.20  in  the  final  rule  text  to  describe 
the  calculation  of  retainable  pollock  roe 
by  example.  The  same  paragraph  was 
used  in  the  proposed  rule  at 
i  672.20(i)(5),  but  was  omitted  torn  the 
proposed  rule  at  S  675.20  by  oversight. 
Additional  editorial  changes  were  made 
in  this  description  at  §5  672.20(i)(5)  and 
675.20(j)(5]  to  clarify  that  the  accounting 
of  permissible  amounts  of  pollock  roe 
onboard  will  be  done  on  the  basis  of  a 
fishing  trip,  which  is  defined  in  the 
respective  paragraphs.  The  description 
was  changed  also  to  emphasize  that 
only  one  primary  product,  other  than 
roe.  can  be  used  to  calculate  the  round- 
weight  equivalent  from  multiple 
products  made  from  the  same  fish,  but 
that  multiple  primary  products  may  be 
used  for  this  calculation  if  they  are 
produced  from  different  fish. 

Comments  Received 

The  Regional  Director  received  seven 
letters  of  comment  on  the  proposed  rule. 
Issues  and  concerns  raised  by  these 
comments  are  summarized  and 
responded  to  below. 

Comment  1:  This  comment  has  four 
parts,  (a)  The  starting  date  for  the  roe 
season  should  be  flexible.  The  pollock 
biomass,  annual  TAG,  percent  of  the 
TAG  allocated  to  the  roe  fishery,  timing 
of  roe  maturity,  and  harvesting/ 
processing  capacity  of  the  fleet  are  all 
dynamic  variables.  Unless  there  is 
flexibility  to  adjust  the  beginning  of  the 
roe  fishery.  Amendments  14/19  could 


produce  unnecessarily  low  economic 
benefits  from  the  pollock  resource.  For 
example,  a  low  percentage  of  the  TAG 
allocated  to  the  roe  fishery  beginning  on 
January  1  could  be  nearly  harvested, 
given  the  substantial  domestic 
harvesting  capacity  that  exists,  before 
the  period  of  maximum  value  occurs. 
Historically,  the  highest  value  for 
pollock  roe  from  the  Bering  Sea  occurs 
during  the  mid-January  to  mid-Februar>' 
period  when  the  fish  are  in  their  pre- 
spawning  condition.  Pollock  in  the  GOA 
usually  mature  later.  As  an  alternative, 
the  Regional  Director  should  have 
authority  to  increase  the  roe  pollock 
allocation  to  a  level  necessary  to  sustain 
the  fishery  through  mid-February  in  the 
BSAI  Management  area  and  through  the 
prime  pollock  roe  season  in  the  GOA. 

(b)  The  allocation  of  pollock  TAG 
between  roe  and  non-roe  seasons 
should  not  be  left  undecided  until  the 
December  Council  meeting.  Uncertainty 
to  industry  not  knowing  how  much 
pollock  TAG  will  be  available  for 
harvest  until  3  weeks  before  the  start  of 
the  roe  season  will  disrupt  the  market 
and  the  domestic  fishery.  Buyers  and 
sellers  of  pollock  products  negotiate 
agreements  for  supply  and  distribution. 
Negotiated  prices  are  partially  based  on 
a  reasonable  anticipation  of  total 
product  supply.  The  proposed  rule  *vill 
allow  participants  less  than  a  month  to 
make  contractual  arrangements  for  U.S. 
supplied  product.  As  a  consequence, 
markets  available  to  U.S.  producers  will 
seek  alternative  sources  of  whitefish. 
For  maximum  benefit  from  this  fishery, 
more  predictability  and  stability  in 
allocating  harvest  quota  is  required  than 
is  proposed.  The  roe-season  percentage 
should  be  established  no  later  than 
September  of  the  preceding  year, 
(c)  Actual  PRRs  should  be  used 
instead  of  the  standard  roe  limit. 
Processing  operations  should  be  allowed 
to  establish  their  actual  PRRs  during  the 
fishing  season  as  a  measure  of  roe 
retention.  The  proposed  rule  will  cause 
vessels  with  a  higher  PRR  for  roe  than 
the  standard  to  discard  the  overage  of 
roe.  The  proposed  rule,  which  is 
attempting  to  prevent  waste,  could 
ultimately  require  wastage  of  the  most 
valuable  of  all  pollock  products.  Actual 
PRRs  will  be  highly  variable.  Omitted 
from  consideration  in  the  proposed  rule 
notice  was  variance  due  to  efficiency  of 
machinery-,  skill  among  processors,  and 
knowledge  among  fishermen  in  targeting 
larger  pollock.  Instead,  observers  could 
check  to  ensure  that  unused  pollock  are 
not  being  discarded,  and  thus  allow 
efficient  operators  full  benefit  from  the 
roe  produced  in  a  given  operation.  The 
waste  problem  will  be  compounded  if 
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the  prapoMd  PRR«  we  us«d  tur  quuta- 
nunageiaaot  puipoaet.  QuoUii  should 
be  flraniUMwl  thraugh  obaenrers  tnd  th« 
cAtablisbed  daU-collaction  system 
cumatly  emidoyed.  Fioaily.  the 
umendinent  propotal  auiune*  that  any 
new  poHook  produolt  thould  coa/onn  to 
a  PRR  aqual  to  pollock  Mirimi.  It  is 
imposaibie  to  predial  PRRa  of  future 
product*.  Th«  pivpoaad  rule  diciatea 
product  forma  by  limiting  optiooa.  Using 
actual  PRKi  that  prevenl  wasteful 
diacarda  ia  tha  beat  way  to  avoid 
limitation  of  prodact  optiona. 

(d)  Tbe  Regulatory  knpact  Review 
[RIR]  WToagly  concludea  that 
diarupttona  to  the  fiafaery.  if  the  rule  it 
adopted  «a  propoaed,  are  not  likely  to 
excaad  fUO  million.  The  RIR  aaaumes 
away  potaatial  aogative  impacta  on 
domeetic  pollock  operationa.  If  an 
arbitrarily  low  roa-fiabery  allocation 
(i.e,  £5  percent  of  tha  TAG]  ia  made,  tbe 
curreat  optica  ot  producing  surimi, 
fillets,  axid  blocka  t^ether  with  pollock 
roe  will  be  prohibited.  Also,  the 
propoaed  management  coaid  cost  S130 
million  in  foi^one  pollock  roe  product  if 
the  TAG  allocation  to  the  toe  fiahery  is 
25  perceol  instead  of  50  percent 

Reaponse:  (a)  NOAA  a^-eea  that  there 
are  a  laxge  number  of  vahablea  that  will 
uffect  the  overall  value  of  pollock 
harvested  during  tiw  roe-aeaaoa  Hshory. 
I  iowever,  increased  flexibility  in  setting 
opening  dates  for  the  roe-aeason  fiBhery 
presents  more  technical  and  allocative 
problema  that  can  be  aolved  with 
current  experience  in  managing  roe 
fishehet.  Although  a  January  1  opening 
may  result  in  closure  of  the  roe-season 
fishery  befora  the  period  of  prime  value 
for  poUock  roe,  waiting  too  late  to  start 
the  roe-seaa«n  fishery  may  also  result  in 
loss  of  value  because  the  roe  becomes 
too  mature.  NOAA  does  not  now  know 
the  magnitude  of  all  variables  and  how 
they  will  interact  Conducting  a  test 
fiafaery  to  determine  product  quaUty,  as 
in  the  Alaska  herring-roe  ruheries.  is 
impractical  given  the  large  area  over 
which  fecund  poUock  occur  off  Alaska. 
Changing  the  opening  date  of  the  roe 
season  in  the  Bering  Sea  also  may  have 
unintended  allocation  effects  if  it  is  not 
coordinated  with  the  opening  of  the  roe- 
season  fishery  in  the  GOA.  If  these 
opening  dates  are  not  concurrent, 
resolution  of  the  allocation  problem 
listed  above  would  be  undermined. 
Selecting  an  alternative  opening  date  for 
the  roe-season  fishery  may  be  possible 
in  the  future  with  more  dste  and 
experience  with  the  performance  of  the 
roe-seaaon  Qahery. 

(b)  NOAA  appreciates  the  planning 
and  kigistical  problems  that  the 
September-to-December  specification 


process  cauaes  for  the  fishing  industry. 
Disapproval  of  the  seasonal  allocation 
part  of  Amendments  14  and  19  would 
not  entirely  solve  these  problems.  These 
problems  are  caused  by  the  Lite 
availability  of  scientific  uiformation  on 
which  the  Council  must  base  TAG  and 
apportionment  decisions.  RedefinitioB  d 
the  fiahing  year  should  be  explored  as  a 
pos.sible  solution. 

(c)  NOAA  understands  that  actual 
TRRs  are  highly  variable.  The  purpose  of 
the  PRRs  in  this  action  is  to  determine  if 
and  when  a  poUock  processor  conducts 
roe  stripping.  For  this  purpose  a  roe  limit 
is  set  that  if  exceeded,  will  indicate  the 
possibility  of  roe  stripping.  The  overall 
average  recovery  rate  for  poUock  roe  is 
about  7  percent  assuming  an  equal  mix 
nf  male  and  female  fish.  The  roe 
stripping  staiadard  allows  up  to  10 
percent  recovery  of  pollock  roe.  In 
adopting  this  more  Hberal  standard, 
NOAA  is  attempting  to  accommodate 
the  higher  recovery  rate  anticipated 
during  the  peak  of  the  roe  season  so  thai 
little  or  no  legitimate  roe  harvest  needs 
to  be  discarded.  If  experience  with  this 
standard  indicates  that  it  is  too  high  or 
too  low.  It  could  be  changed  by 
rngulatory  amendment.  For  now,  the 
limit  and  PRRs  provide  a  reasonable 
balance  between  production  of  roe  and 
other  poUock  products  and  the 
prevention  of  roe  stripping.  Observer 
information  will  be  helpful  in  refining 
this  standard,  but  the  principal  purpose 
of  observers  is  to  collect  biological  and 
fishery  performance  date  (to  monitor 
quotas),  not  to  collect  fish  processrng 
data. 

(d)  Some  of  the  forgone  revenue  to  the 
pollock  fishery  due  to  limitations  on  the 
amount  of  roe  that  can  be  harvested 
under  this  rule  is  likely  to  be  offset  by 
increased  revenue  from  pollock  fishing 
during  the  non-roe  season.  NOAA  has 
reviewed  the  RIR  and  found  its 
conclusions  to  be  defensible.  Based  on 
the  RIR.  NOAA  expects  a  negative 
revenue  impact  on  the  pollock  fishery  of 
about  $15  million  because  of  foregone 
opportunity  to  harvest  roe.  This  cost 
could  be  offset  by  the  benefits  of 
increased  protection  of  the  ecosystem 
and  the  future  productivity  of  pollock 
stocks. 

Comment  2:  The  proposed  PRRs. 
cspeciaUy  for  surtmi,  are  too  high  and 
could  cause  an  inaccurate  assessment  of 
the  amount  of  pollock  actually 
harvested.  PoUock  should  be  weighed 
prior  to  processrng  to  assess  accurately 
the  amounted  harvested. 

Responae:  The  purpose  of  the  PRRs 
implemented  by  this  action  is  to  regulate 
t.he  production  of  pollock  roe  and  limit 
roe  stripping.  These  PRRs  will  be  used 


only  to  determine  if  the  amount  of 
poUock  roe  onboard  at  any  time  during  a 
fishing  trip  is  virithin  the  roe  stripping 
standard,  rather  than  determine  the  total 
amoont  of  poUock  harvested  for  quota 
monitoring  purposes.  Although  actual 
recovery  rates  for  a  particular  product 
may  vary  from  its  published  PRR.  using 
PRRa  generally  as  a  means  of  estimating 
the  round-wei^t  equivalent  of 
harvested  fish  is  reasonably  accurate 
overall  and  has  the  added  advantage  of 
allowing  tracking  of  product  forms  for 
enforcement  purposes. 

Comment  3:  The  seasonal  allowance 
provision  of  Amendment  14  to  the 
Bering  FMP  should  be  disapproved 
because  it  places  too  great  of  a  burden 
on  the  fishing  industry.  The  decision 
process  for  determining  the  proportion 
of  the  pollock  TAG  to  be  allocated  for 
roe-season  harvesting  provides  too  short 
notice  to  allow  industry  pneparation. 
Months,  not  wecka.  are  needed  to 
schedule  vessel  operations;  contract  for 
crews:  order  and  transport  supplies: 
arrange  for  fuel,  reprovisianing,  and 
storage:  and  find  and  commit  to  markets 
for  finished  product*.  The  publication  of 
preliminary  specifications  for  public 
comment  does  not  help  because 
preliminary  figures  have  no  real 
meaning. 

The  allowable  retention  of  pollock  roe 
should  be  baaed  on  actual  PRRs.  not  a 
standard  limit  Aetnal  PPR*  vary  widely 
between  vessete  and  on  an  individual 
vessel  from  day  te  day  and  area  to  area. 
There  should  be  a  provision  to 
substitute  the  actual  recovery  rates  of 
an  individual  vessel  for  the  standard 
rates  when  the  vessel  can  substantiate 
those  rates.  This  would  result  in  more 
accurate  estimates  of  harvest  and  would 
preclude  wastage  of  valuable  roe  at 
certain  times.  The  proposed  roe  limit  is 
liberal  over  the  entire  season.  Roe 
recovery  is  less  than  10  percent  except 
during  the  peak  of  the  season  when  roe 
recovery  may  exceed  10  percent.  In  this 
event,  the  roe  onboard  should  be 
aUowed  to  exceed  10  percent  if  a  higher 
rate  can  be  substantiated. 

Response:  NOAA  appreciates  U»e 
planning  and  logistical  problems  that 
the  September-to-December 
specification  process  causes  for  the 
fishing  industry.  Disapproval  of  the 
seasonal  allocation  part  of  Amendments 
14  and  19  would  not  entirely  solve  these 
problem*.  These  problems  are  cause  by 
the  brief  period  of  time  (about  7  %veeks] 
between  the  availabiUty  of  scientific 
information  on  which  the  Govncil  must 
base  TAG  and  apportionment  decisions 
and  the  beginning  of  a  new  fishing  year 
on  January  1.  Redefinition  of  the  fishing 
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year  should  be  explored  as  a  possible 
soluiion. 

NOAA  understands  the  high 
variability  of  actual  recovery  rates  in 
different  processing  operations  and  in 
different  times  and  places.  Hov»ever,  the 
standard  roe  limit  and  PRRs  in  this 
action  provide  a  practical  definition  of 
roe  stripping,  that  is  to  be  avoided.  The 
alternative,  not  having  these  standards, 
places  enforcement  officers  in  the 
position  of  deciding,  on  a  ca9e*by-c»se 
baeis,  whether  roe  stripping  occurred. 
This  would  be  impractical  and  unfair  to 
processing  operations  as  each  case-by- 
case  decision  would  be  arbitrary. 
However,  processing  operations  should 
carefully  chicument  their  actual  recovery 
rates,  especially  if  they  are  higher  than 
the  10-percent  standard  rate.  With  more 
experience  and  data  on  actual  roe- 
recovery  Bates,  NOAA  may  propose 
revisions  to  the  standard. 

Comments:  Prohibiting  pollock 
trawMny  during  the  pollock  roe-bearing 
season  is  the  best  way  to  conserve 
pollock  stocks  and  to  provide  for  the 
viability  of  predatory  species,  such  as 
the  Steller  sea  lionsi  other  marine 
mammals,  and  sea  birds.  Roe-bearing 
pollock  are  a  protein-rich  and  high 
energy-content  prey  for  pregnant  sea 
lions  and  weaned  pups.  The  proposed 
rule  with  multiple  season  allowances 
would  be  more  costly,  complex,  and 
ineffective  than  a  single  non-roe  season. 
Tha  decline  in  the  population  of  Steller 
sea  lions,  leading  to  its  protection  under 
the  Endangered  Species  Act,  may  be 
linked  with  declines  in  availability  of 
pollock.  Localized  declines  in  pollock 
populations  could  cause  nutritional 
stress  on  pregnant  females,  young  pups, 
and  juveniles  during  winter  months.  The 
Steller  sea  lion  is  only  one  of  numerous 
marine  mammal  and  bird  species  that 
prey  on  pollock,  and  the  decline  in  sea 
lion  populations  could  be  one  indication 
of  the  potential  adverse  impacts  of  a 
large  roe  fishery  on  the  North  Pacific 
marine  ecosystem. 

Response:  Shifting  fishing  effort  to 
later  quarters  may  reduce  competition 
for  pollock  between  the  fishery  and 
Steller  sea  lions  whose  populations  have 
been  declining  in  recent  years.  A 
hypothesis  that  pollock  roe  fisheries  and 
other  pollock  fisheries  may  be 
contributing  to  these  declines  has  not 
been  tested,  and  current  data  are 
insufficient  to  link  sea  lion  population 
declines  with  declines  in  prey 
availability.  However,  in  consideration 
of  the  recent  listing  of  Steller  sea  lions 
as  "threatened"  under  the  Endangered 
Species  Act,  aa  conservative  course  of 
action  is  prodsnt 

Limiting  the  amount  of  pollock  that 
may  be  harvested  during  the  roe  season 


is  a  conBarvstive  course  of  action.  In 
taking  this  action.  NOAA  is.  balancing 
competing  uses  of  the  pollock  nesounce. 
While  shifting  the  psilotk  fishery  to 
later  in. the  fitrtiin^year  may  be 
beneficial  to  Steller  sea  lions  and  other 
prey  speoes,  this  shift  also  may 
increase  bycatches  of  crabs,  halibut 
herrings  uul' other  species  of  cnrnmercial 
and  ecosystem  nnport&nce.  PoUock 
harvested  during  the  roe  season  usually 
are  taken  with  mid-water  trawl  gear  Aat 
has  low  hycatch  rates  of  these  other 
species.  Later  in-  the  year,  pollock  are 
moi»  likely  to  be  harvested  with  trawl 
gear  that  operates  near  the  bottom  and 
typically  has  higher  bycatch  rates. 
Prohibiting*  poUoek  fishing  during  the  roe 
season  also  would  have  much  more 
severe  economic  impacta  on  the  pollock 
fishery  than  will  occur  under  this  action. 

Comment  5:  The  proposed  rule  does 
not  go  &r  enough  to  assure  a  year-round 
supply  of  poUock  products.  The 
proposed  t^wo-season  allooation- of  TAG 
in  the  BSAl  Managemrait  ansa  will  help 
spread  effort  over  the  year  but,  given  the 
rate  of  harvest  in  1809  plus  additional 
harvesting  and  processing  vessels 
entering  the  fishery,  early  closure  of  the 
seasons  appears  likely.  Division  of  the 
BSAJ  pollock  TAG  into  smaller  temporal 
units,  such  aa  calendar  quarters  or  even 
montha,  would  assure  a  constant  supply 
of  raw  materials  from  the  fishery. 

Response:  NOAA  agrees  that  the 
pollock  fishery  in  the  BSAI  Management 
area  probably  wiU  be  closed  before  the 
April  15  end  of  the  roe  season  or  the 
December  31  end  of  the  non-roe  season. 
Early  closures  result  from  a  limited  TAG 
and  an:  increasing  amount  of  fishing 
effort.  Spreading  the  harvest  over  the 
year  is  not  an  oiiiective  of  seasonal 
allocations  in  the  BSAI  Management 
area  as  it  is  in  the  GOA  where  the 
poUock  TAC  is  apportioned  quarterly.  If 
spreading  the  harvest  over  the  year 
becomes  an  objective  in  managing  the 
pollock  fishery  in  the  BSAI  Management 
area,  the  Bering  FMP  may  be  amended 
again.  Although  this  objective  may  be 
desirable  to  fish  wholesalers  and 
consumers,  frequent  opening  and  closing 
of  a  fishery  during  the  year  can  be  costly 
to  the  fishing  industry.  Alternatively, 
controlling  the  amount  of  fishing  effort 
(i.e.,  limiting  entry  to  the  fishery')  to  that 
needed  to  fish  for  pollock  year  round 
may  not  be  effective  because  fishing 
effort  would  focus  on  the  time  period 
that  yields  the  greatest  economic  value, 
in  this  case,  the  roe  season. 

Comment  8:  The  seasonal  allocation 
portions  of  Amendment  14  and  18 
should  be  disapproved,  and  only  the 
constraints  on  roe  stripping  should  be 
implemented.  The  purpose  of  seasonal 
allocations  ia  to  address  concerns  of 


onshore  proeessors' resulting  from 
competition  with  the  at-eiea  processors. 
Onshore  processor  ane  using  the 
Amendment*  for  economic  proteefion  by 
precluding  participation  of  the  at-sea 
processors,  In  the  GOA  the  seasonal 
alloeatfon  will  reduce  the  value  of  the 
harvest  because  it  reduces  the  roe- 
season  fishery.  This  year,  the  roe  fishery 
was- practically  nonexistent  because 
most  of  the  fish  taken  in  the  first  quarter 
were  harvested  beft>re  the  roe  was  of 
prime  quality.  In  the  BSAF  Management 
area,  thesplit  season  will  inereane- costs 
of  at-sea  proceseors  because  they  will 
have  to  discontinue  operations  two 
times  a  year,  after  the  roe  season  and 
after  the  rron-roe  season. 

The  FA/RIR/FRFA  analysis  does  not 
provide  a  baeis  for  the  premise  that 
fishing  during  the  roe  season  has  a 
negative  impact  on  pollock  stocks.  The 
analysis  fails  to  identify  the  results  of 
the  one-time  experiment  for  data 
collection  purposes  to  conduct  the  COA 
pollock  fishery  with  quarteriy 
allocations,  Ih  addition,  the  analyms 
fail?  to  evaluate  the  costs  and  benefits 
of  the  alternatives- on  different  user 
groups,  in  particular,  the  costs  to  the  at- 
sea  fleet  resulting  from  the  split  season 
and  that  the  split  season  fa^-ors  onshore 
processors. 

The  Amendments  violate  Magnuson 
Act  National  Standard  4  because  their 
implementation  is  not  fair  and  equitable 
to  at-sea  processors  and  is  not 
reasonably  calculated  to  promote 
conservation.  The  Amendments  violate 
National  Standards  5  and  7  because 
their  impiementation  does  not  minimize 
costs  and  avoid  unnecessary 
duplication. 

Response:  The  purpose  of  seasonal 
allocations  is  only  partly  to  addrrss  the 
issue  of  competition  between  onshore 
and  offshore  processing.  In  the  CO.A, 
quarteriy  allowances  of  the-  pollock  TAG 
also  limit  the  amount  of  pollock  that  can 
be  harvested  during  the  roe-bearing 
period  and  spread  the  fisherj'  over  the 
year.  Biological  data  from  a  fishery 
operating  over  a  broad  time  period 
reveal  better  information  about  the 
stock  structure  of  the  species  being 
harvested  than  dale  from  a  short, 
intensive  fishery.  These  data  are 
especially  importcnt  for  the  GOA 
pollock  fishery,  given  the  reiativeiy  low 
biomass  of  poUock  in  the  COA  and  the 
rate  at  which  it  could  be  har\'ested 
without  seasonal  controls  Limits  on  the 
amount  of  poUock  that  can  be  harvested 
during  the  roe  season  are  a  reflsoneble 
way  to  limit  roe  stripping  Of  course, 
these  limitations  will  impose  costs  in 
terms  of  forgone  revenues  from  a  fishery 
that  would  have  occurred  only  during 
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the  roe  season.  The  Council  and  the 
Secretary  reviewed  these  costs  and 
concluded  that  they  were  justified  when 
weighed  against  the  benefits  being 
sought.  The  analysis  does  not 
conclusively  find  that  a  roe-season 
fishery  will  have  harmful  effects  on  the 
pollock  resource.  It  describes  a  variety 
of  possible  circumstances  that  could 
increase  the  risk  of  biological  harm  and 
overfishing.  Assessing  potential 
negative  biological  impacts  on  the 
pollock  resource  was  not  the  only 
subject  of  the  analysis.  The  analysis 
also  discussed  potential  effects  on  the 
ecosystem  of  fishing  effort  focused  on 
the  roe  season.  The  analysis  did  not 
consider  data  from  the  1990  quarterly 
allocation  of  pollock  in  the  GOA 
because  those  data  were  incomplete 
when  the  analysis  was  being  written. 

One  objective  of  Amendments  14  and 
19  is  to  prevent  the  unintended  full 
harvest  of  the  GOA  pollock  TAG  by  one 
segment  of  the  fishing  industry  (i.e..  at- 
sea  catcher/processors).  Quarterly 
allowances  of  the  pollock  TAG  in  the 
GOA  are  designed,  in  part,  to  achieve 
this  objective.  To  this  end,  this 
management  measure  is  clearly 
allocative:  however,  the  shore-based 
industry  is  as  limited  in  its  potential 
production  of  pollock  roe  by  this 
measure  as  the  al-sea  industry.  NOAA 
finds  that  this  allocation  measure  does 
not  violate  National  Standard  4  because: 
(a)  It  does  not  discriminate  between 
residents  of  different  states,  (b)  it 
equitably  distributes  the  regulatory 
burden  to  all  pollock  fishermen,  (c)  it  is 
reasonably  calculated  to  promote 
conservation  of  pollock  and  other  living 
marine  resources,  and  (d)  it  can  be 
carried  out  in  such  a  manner  that  no 
particular  individual,  corporation,  or 
other  entity  acquires  an  excessive  share 
of  the  harvesting  privileges. 

With  respect  to  National  Standards  5 
and  7,  NOAA  finds  that  the 
Amendments  will  promote  efficient  use 
of  the  pollock  resource  by  severely 
limiting  the  discard  of  usable  pollock 
flesh  that  occurs  during  roe  stripping.  If 
the  roe  season  were  not  limited,  greater 
economic  revenues  to  the  pollock 
fishery  may  be  realized  possibly  at  a 
cost  to  other  pollock  users,  such  as 
marine  mammals  and  producers  of 
pollock  fiesh  products,  and  at  an 
increased  potential  risk  of  over- 
harvesting  the  pollock  TAG.  Although 
the  Amendments  will  be  implemented  at 
a  cost  in  forgone  revenues  from 
potential  pollock  roe.  these  costs  are 
minimized  by  allowing  the  harvest  of 
pollock  roe  yet  providing  a  practical 
standard  by  which  roe  stripping  is 
determined.  More  costly  ways  of 


limiting  roe  stripping  were  considered  in 
the  analysis.  Finally,  the  management  in 
Amendments  14  and  19  are  not 
redundant  with  any  other  state  or 
Federal  regulations,  hence,  duplication 
is  avoided. 

Comment  7:  It  is  not  clear  in  the 
proposed  rule  language  at  S  675.20(i) 
(sic,  reference  is  to  paragraph  (j)|  how 
"retained  onboard  a  vessel"  would  be 
interpreted  for  a  vessel  that  does  not 
have  fish  meal  processing  capabilities 
but  is  tied  up  at  sea  to  a  vessel  that  does 
have  that  capability.  This  paragraph 
should  be  revised  to  read  "caught  and 
retained  on  board  the  same  vessel  at 
any  time  during  a  fishing  trip." 

Response:  The  suggested  alternative 
wording  would  prevent  a  mothership 
operation,  which  receives  whole  fish 
from  a  catcher  vessel,  from  producing 
pollock  roe  and  other  products.  The 
phrase,  "retained  onboard"  with  respect 
to  pollock  roe  in  §5  672.20(i)  and 
675.20(j),  will  be  interpreted  in  the 
context  of  a  fishing  trip.  For  purposes  of 
this  action,  fishing  trip  is  defined  at 
55  672.20(i)(4)  and  675.20(j)(4)  as  ending 
when  any  pollock  or  pollock  product  is 
transferred  or  offloaded.  In  the  example 
of  a  sister  vessel  producing  fish  meal  or 
other  products  from  pollock  caught  by 
another  vessel,  the  vessel  offloading 
pollock  to  the  sister  vessel  would  end  its 
fishing  trip  (and  the  sister  vessel  would 
begin  its  fishing  trip)  by  that  activity. 
Any  pollock  roe  or  other  pollock 
retained  onboard  the  catcher  vessel 
would  not  count  for  purposes  of 
determining  whether  the  roe  stripping 
Standard  was  exceeded.  When  the 
catcher  vessel  resumed  fishing,  it  would 
begin  a  new  fishing  trip  for  purposes  of 
pollock  roe  accounting  and  compliance 
with  these  rules. 

Classincation 

The  Regional  Director  determined  that 
Bering  FTvlP  Amendment  14  and  Gulf 
FMP  Amendment  19  are  necessary  for 
ihe  conservation  and  management  of  the 
groundfish  fisheries  in  the  BSAI 
management  area  and  the  GOA, 
respectively,  and  that  they  are 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
these  amendments.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  found  that  no 
significant  impact  on  the  quality  of  the 
environment  will  occur  as  a  result  of 
this  rule.  A  copy  of  the  EA  may  be 
obtained  from  the  Council  at  the 
address  above. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 


analysis  (RIR)  under  Executive  Order 
12291.  This  determination  is  based  on 
the  EA/RlR/final  regulatory  flexibility 
analysis  (FRFA)  prepared  by  the 
Council.  A  copy  of  the  RIR  may  be 
obtained  from  the  Council  at  the 
previously  cited  address. 

The  Assistant  Administrator 
concludes  that  this  rule  will  have 
significant  effects  on  a  substantial 
number  of  small  entities.  Thus,  an  FRFA 
has  been  prepared.  A  copy  of  the  FRFA 
may  be  obtained  from  the  Council  at  the 
previously  cited  address. 

The  Assistant  Administrator 
determined  that  this  rule  does  not 
contain  a  collection  of  information 
requirement  subject  to  the  Paperwork 
Reduction  Act. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  likely  to 
adversely  affect  endangered  or 
threatened  marine  mammals.  Reduced 
pollock  harvest  during  the  winter-spring 
season  could  increase  the  local 
availability  of  prey  to  Stellar  sea  lions  (a 
"threatened  species"  under  the 
Endangered  Species  Act)  and  thus  may 
be  beneficial  to  Steller  sea  lions.  Since 
pollock  is  only  a  minor  component  of  the 
endangered  cetaceans'  diets,  adoption 
of  this  rule  is  not  likely  to  affect  these 
species. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  Federally  approved 
coastal  zone  management  program  of 
Alaska.  This  determination  was 
submitted  to  the  responsible  State 
agencies  for  review  under  section  307  of 
the  Coastal  Zone  Management  Act.  The 
State  declined  to  comment  on  the 
consistency  determination  within  the 
statutory  time  period,  and  consistency  is 
presumed. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

This  rule  must  be  effective  no  later 
than  January  1, 1991,  to  achieve  orderly 
management  of  the  groundfish  fishery 
off  Alaska  for  the  1991  fishing  season 
and  to  derive  meaningful  conservation 
benefits  from  this  rule.  A  later  effective 
date  would  be  contrary  to  the  public 
interest;  consequently,  the  Assistant 
Administrator,  pursuant  to  section 
553(d)(3)  of  the  Administrative 
Procedure  Act,  finds  that  good  cause 
exists  for  making  this  rule  effective 
January  1, 1991,  prior  to  30  days  after  the 
date  of  publication. 


List  of  Subjects  in  50  CFR  PMs  611,  67Z. 
and  675 

Fisheries.  Foreign  fishing.  Reporting 
and  recordkeeping  requirements 

Dated  December  31, 199a 
William  W.  Fox.  }t.. 

Assistant  Administrator  for  Fiafieries, 
National  Marine  Fistmriet  Service. 
For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  611.  872  and  675 
are  amended  as  follows: 

PART  Bit— FOREIGN  RSHING 

T.  The  authority  citation  for  part  611 
continues  to  read  as  follows; 
Authority:  16  U  S.C.  1801  et  seq. 

2.  In  S  811.92.  paragraph  (c)(3)  is 
added  to  read  as  follows: 

§  6 1 1 .92    Gulf  Of  Aiuka  groundflsn  fishery. 

(c)  •  •  ' 

(3)  Allowable  retention  of  pollock  roe. 
See  50  CFR  672.20(i)  for  procedures  used 
to  determine  the  allowable  amount  of 
pollock  roe  that  can  be  retained  onboard 
a  foreign  processor  vessel  at  any  time 
during  a  fishing  trip. 

•  •        •        •        * 

3.  In  5  611.93,  paragraph  (c)(6)  is 
added  to  read  as  follows: 

9611.99    Bering  See  and  Ateutian  Island* 
grouiKNM)  flahery. 

*  *        *        #        * 

(c)  *  •  * 

(6)  Allowable  retention  of  pollock  roe. 
See  50  CFR  e75.20(j)  forprocedures  used 
to  determine  the  allowable  amount  of 
pollock  roe  that  can  be  retained  onboard 
a  foreign  processor  vessel  at  any  time 
during  a  fishing  trip. 


PART  C7a— GROUNDFtSH  OF  THE 
GULF  Of  ALASKA 

4.  The  authority  citation  for  part  672 
continues  to  reed  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

5.  In  5  672.7.  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§672.7   Prahlbttions. 
*        *        •        *        • 

(e)  Retain  pollock  roe  onboard  a 
vessel  in  violation  of  paragraph  672.20(i) 
of  this  part. 

6.  In  5  672.20,  the  text  of  paragraph 
{a)(2)  is  redesignated  (a)(2)(i)  and  a  new 
paragraph  {a)(2)(ii)  is  added  to  read  as 
follows: 

§672,20    Ganeral  HmlUMiefls. 

(a)  •  •  * 

[Z]  Total  Allowable  Catch       (TAC). 


(ii)  The  TAC  of  pollock  for  the  Central 
and  Westem  regulatory  areas  will  be 
divided  equally  into  the  four  quarterly 
reporting  period*  of  the  fi^in?  year. 
Within  any  filing  yeer,  any 
unharvested  amount  of  a  quarterly 
alloMtance  will  be  added  in  equal 
proportions  to  the  quarterly  allowances 
of  the  following  quarters.  Within  any 
fishing  year,  harvests  in  excess  of  a 
quarterly  allowance  will  be  deducted  in 
equal  proportions  feom  the  quarterly 
allowances  of  the  following  quarters  of 
that  fishing  year. 

•  •        •        •        * 

7.  In  5  672.20,  paragraphs  (c)  (1)  and 
(2)  are  revised,  and  new  paragraph  (i)  is 
added  to  read  as  follows; 

§  672:20    General  iwHIaUuiia 

•  «        «        •        * 

(c)  Notices. 

(1)  Notice  of  proposed  specifications 
and  interim  harvest  limits. 

(i)  As  soon  as  practicable  after 
consultation  with  the  Council,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  specifying,  for  the 
succeeding  fishing  year,  proposed 
annual  TAC  amounts  for  each  target 
species  and  the  "other  species"  category 
and  apportionments  thereof  among  DAP, 
JVP.  TALFF,  and  reserves;  halibut 
prohibited  species  catch  amounts;  and 
quarterly  allowances  of  pollock.  This 
notice  also  will  include  the  dates  that 
directed  fishing  may  commence  for  each 
quarterly  allowance  of  pollock.  The 
preliminary  specifications  will  reflect  as 
accurately  as  possible  the  projected 
changes  in  U.S.  harvesting  and 
processing  capacity  and  the  extent  to 
which  U.S.  harvesting  and  processing 
will  occur  during  the  coming  year.  Public 
comment  on  these  amounts  will  be 
accepted  by  the  Secretary  for  30  days 
after  the  notice  is  filed  for  public 
inspection  with  the  Office  of  the  Federal 
Register.  One-fourth  of  the  preliminary 
specifications  (not  including  the 
reserves  and  the  first  quarterly 
allowance  of  pollock)  and  one-fourth  of 
the  halibut  prohibited  species  catch 
amounts  will  be  in  effect  on  January  1 
on  an  interim  basis  and  will  remain  in 
effect  until  superseded  by  a  Federal 
Register  notice  of  fmal  specifications. 

(ii)  Notice  affinal  specifications.  The 
Secretary  will  consider  comments 
received  on  the  proposed  specifications 
during  the  comment  period  and,  after 
consultation  with  the  Council,  will 
publish  a  notice  in  the  Federal  Register 
specifying  the  final  annual  TAC  for  each 
target  species  and  the  "other  species' 
category  and  apportiormients  thereof, 
final  halibut  prohibited  species  catch 
amounts,  and  final  quarteriy  allowances 
of  pollock.  These  fuial  specifications 


will  supersede  the  interim 
specificattons. 

[7]  Notices  prohibiting  directed 
fishing.  If  the  Regional  ESrector 
determines  that  the  amount  of  a  target 
species  or  "oliier  species"  category 
apportioned  to  a  fishery  or,  with  respect 
to  pollock,  to  a  quarteriy  allowance,  is 
likely  to  be  reached,  the  Regional 
Director  may  establish  a  directed  fishing 
allowance  for  that  species  or  species 
group.  The  amount  of  a  species  or 
species  group  apportioned  to  a  fishery 
or,  with  respect  to  pollock,  to  a  quarterly 
allowance,  is  the  amount  in  Table  1  or,  if 
applicable.  Table  Z  as  these  amounts 
are  revised  by  inseason  adjustments,  for 
that  species  or  species  group,  as 
identified  by  regulatory  area  or  district 
and  as  further  identified  according  to 
any  allocation  of  TALFF.  the 
apportionment  for  JVP,  the 
apportionment  for  DAP,  the  quarterly 
allowance  of  pollock  and,  if  applicable, 
as  further  identified  by  gear  type.  In 
establishing  a  directed  fishing 
allowance,  the  Regional  Director  shall 
consider  the  amount  of  that  species  or 
species  group  or  quarterly  allowancB  of 
pollock  that  will  be  taken  aa  inadental 
catch  in  directed  fishing  for  other 
species  in  the  same  regulatory  area  or 
district  If  the  Regional  Director 
establishes  a  directed  fishing  allowance 
and  that  allowance  is  or  will  be  reached 
before  the  end  of  *e  fishing  year  or, 
with  respect  to  pollock,  before  the^end. 
of  the  quarter,  he  will  prohibit  directed 
fishing  for  that  species  or  species  group 
in  the  specified  regulatory  area  or 
district.  No  person  may  engage  in 
directed  fishing  in  violation  of  an 
applicable  notice.  If  directed  fishing  is 
prohibited,  the  amount  of  any  catch  of 
that  species  or  species  group  equal  to  or 
greater  than  the  amount  that  constitutes 
directed  fishing  may  not  be  retained  and 
must  be  treated  as  a  prohibited  species 
under  paragraph  (e)  of  this  section. 
•        •        •        •        • 

(i)  Allowable  retention  of  pollock  roe. 
Pollock  roe  retained  onboard  a  vessel  at 
any  time  during  a  fishing  tnp  must  not 
exceed  10  percent  of  the  tottd  irjiind- 
weight  equivalent  of  pollock,  as 
calculated  from  the  primary  pollock 
product  onboard  the  vessel  during  the 
same  fishing  trip  as  defined  m  this 
paragraph.  Determinations  of  allowable 
retention  of  pollock  roe  will  be  based  on 
amounts  of  pollock  harvested,  received 
or  processed  during  a  single  ftshing  trip, 
No  person  may  include  pollock  or 
pollock  products  from  previous  fishing 
trips  that  are  retained  onboard  a  veseeJ- 
in  determining  the  alloweble  retention 
of  pollock  roe  for  that  vessel. 
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(1)  For  purposes  of  this  paragraph, 
only  one  primary  product  per  fish,  other 
than  roe,  may  be  used  to  calculate  the 
round-weight  equivalent.  The  primary 
product  must  be  distinguished  from 
ancillary  products  in  the  daily 
cumulative  production  logbook  required 
under  S  672.5  of  this  part.  Ancillary 
products  are  those,  such  as  meal,  heads, 
internal  organs,  pectoral  girdles  or  any 
other  product  which  may  be  made  from 
the  same  fish  as  the  primary  product. 

(2)  Product-recovery  rates  used  to 
extrapolate  round-weight  equivalents. 
The  following  product-recovery  rates 
will  be  used  to  calculate  round  weight 
equivalents  of  primary  pollock  products: 

(i)  Pollock  surimi— 15  percent; 

(ii)  Pollock  fillets— 18  percent; 

(iii)  Pollock  minced  product— 17 
percent; 

(iv)  Pollock  meal — 17  percent;  and 

(v)  Pollock  headed  and  gutted — 50 
percent. 

(3)  Other  product-recovery  rates. 
Recovery  rates  for  products  not  listed 
under  paragraph  (i)(2)  of  this  section 
must  equal  or  exceed  the  product- 
recovery  rate  established  for  pollock 
surimi. 

(4)  Fishing  trip.  For  purposes  of  this 
paragraph,  a  vessel  is  engaged  in  a 
fishing  trip  when  commencing  or 
resuming  the  harvesting,  receiving,  or 
processing  of  pollock  until  the  transfer 
or  offloadmg  of  any  pollock  or  pollock 
product  or  until  the  vessel  leaves  the 
regulatory  area  where  fishing  activity 
commenced,  whichever  comes  first. 

(5)  Calculation  of  the  amount  of 
retainable  pollock  roe.  To  calculate  the 
amount  of  pollock  roe  that  can  be 
retained  onboard  during  a  fishing  trip, 
first  calculate  the  round-weight 
equivalent  by  dividing  the  total  amount 
of  primary  product  onboard  by  the 
appropriate  product-recovery  rate.  To 
determine  the  amount  of  pollock  roe  that 
can  be  retained  during  the  same  fishing 
trip,  multiply  the  round-weight 
equivalent  by  0.10.  The  result  is  the 
maximum  amount  of  pollock  roe  that 
can  be  retained  onboard  during  that 
fishing  trip.  Pollock  roe  retained 
onboard  from  previous  fishing  trips  will 
not  be  counted,  for  purposes  of  this 
paragraph.  If  two  or  more  products, 
other  than  roe,  are  made  from  different 
fish,  then  round-weight  equivalents  are 
calculated  separately  for  each  product. 
Round-weight  equivalents  are  then 
added  together,  and  the  sum  multiplied 
by  0.10  to  determine  the  maximum 
amount  of  pollock  roe  that  can  be 
retained  onboard  a  vessel  during  a 
fishing  trip.  However,  if  two  or  more 
products,  other  than  roe,  are  made  from 
the  same  fish,  then  the  maximum 
amount  of  pollock  roe  that  can  be 


retained  during  a  fishing  trip  is 
determined  from  the  primary  product. 

PART  675— QROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA 

8.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  el  seq. 

9.  In  9  675.7,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

S  67S.7    Prohibitions. 

•  •  *  •  * 

(f)  Retain  pollock  roe  onboard  a 
vessel  in  violation  of  paragraph  675.20(j) 
of  this  part. 

10.  In  i  675.20,  the  text  of  paragraph 
(a)(2)  is  redesignated  as  (a)(2)[ii),  a  new 
paragraph  (a)(2)(i)  is  added,  the  newly 
designated  paragraph  (a)(2)(ii)  is 
revised,  paragraphs  (a)(7)  and  (a)(8)  are 
revised,  and  new  paragraph  (j)  is  added 
to  read  as  follows: 

S  675.20    General  limitations. 

(a)*   •   • 

(2)  Total  Allowable  Catch  (TAC). 
t  »  • 

(i)  The  TAC  of  pollock  in  each 
subarea  will  be  divided,  after 
subtraction  of  reserves,  into  two 
allowances.  The  first  allowance  will  be 
available  for  directed  fishing  from 
January  1  until  noon,  Alaska  local  time 
(A. 1. 1.),  April  15.  The  second  allowance 
will  be  available  for  directed  fishing 
from  noon.  Alt.,  June  1  through  the  end 
of  the  fishing  year.  Within  any  fishing 
year,  unharvested  amounts  of  the  first 
allowance  will  be  added  to  the  second 
allowance,  and  harvests  in  excess  of  the 
first  allowance  will  be  deducted  from 
the  second  allowance. 

(li)  The  annual  determination  of  the 
TAC  for  each  target  species  and  the 
"other  species"  category,  the  division  of 
the  pollock  TAC  into  seasonal 
allowances,  the  exceeding  of  these 
species'  TACs  through  the 
apportionment  of  reserves,  and  the 
reapportionment  of  surplus  domestic 
annual  harvest  (DAH)  to  total  allowable 
level  of  foreign  fishing  (TALFF)  will  be 
based  on  and  be  consistent  with  two 
types  of  information: 
•        •        *        *        * 

(7)  Notices. 

(i)  Notice  of  proposed  specif ications 
and  interim  harvest  amounts.  As  soon 
as  practicable  after  consultation  with 
the  Council,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  specifying, 
for  the  succeeding  fishing  year, 
proposed  annual  TAC  and  initial  TAC 
amounts  for  each  target  species  and 
"other  species"  category  and 
apportionments  thereof  among  DAP. 


JVP.  and  TALFF;  prohibited  species 
catch  allowances  established  under 
§  675.21(b)  of  this  part;  and  seasonal 
allowances  of  pollock.  The  initial  TAC 
for  each  target  species  and  the  "other 
species"  category  will  be  85  percent  of 
the  TAC  as  provided  under  paragraph 
(a)(3)  of  this  section.  The  proposed 
specifications  will  reflect  as  accurately 
as  possible  the  projected  changes  in  U.S. 
harvesting  and  processing  capacity  and 
the  extent  to  which  U.S.  harvesting  and 
processing  will  occur  during  the  coming 
year.  The  Secretary  will  accept  public 
comment  on  the  proposed  specifications 
for  30  days  after  the  notice  is  filed  for 
public  inspection  with  the  Office  of  the 
Federal  Register.  One-fourth  of  each 
proposed  initial  TAC  and  apportionment 
thereof,  one-fourth  of  each  prohibited 
species  catch  allowance  established 
under  5  675.21(b)  of  this  part,  and  the 
first  seasonal  allowance  of  pollock  will 
be  in  effect  on  January  1  on  an  interim 
basis  and  will  remain  in  effect  until 
superseded  by  a  Federal  Register  notice 
of  final  specifications. 

(ii)  Notice  of  final  specifications.  The 
Secretary  will  consider  comments  on  the 
proposed  specifications  received  during 
the  comment  period  and,  after 
consultation  with  the  Council,  will 
publish  a  notice  in  the  Federal  Register 
specifying  the  final  annual  TAC  for  each 
target  species  and  the  "other  species" 
category  and  apportionments  thereof, 
final  prohibited  species  catch 
allowances  established  under 
S  675.21(b)  of  this  part,  and  final 
seasonal  allowances  of  pollock.  These 
final  specifications  will  supersede  the 
interim  specifications. 

(8)  If  the  Regional  Director  determines 
that  the  amount  of  a  target  species  or 
"other  species"  category  apportioned  to 
a  fishery,  or  a  seasonal  allowance  of 
pollock,  is  likely  to  be  reached,  the 
Regional  Director  may  establish  a 
directed  fishing  allowance  for  that 
species  or  species  group.  The  amount  of 
a  species  or  species  group  apportioned 
to  a  fishery  is  the  amount  annually 
specified  under  paragraph  (a)(7)  of  this 
section,  as  revised  by  in-season 
adjustments,  for  that  species  or  species 
group,  or  seasonal  allowance  of  pollock 
as  identified  by  subarea  and  as  further 
identified  according  to  any  allocation 
for  TALFF,  the  apportionment  for  JVP, 
the  apportionment  for  DAP  and,  if 
applicable,  as  further  identified  by  gear 
type.  In  establishing  a  directed  fishing 
allowance,  the  Regional  Director  shall 
consider  the  amount  of  that  species  or 
species  group  or  seasonal  allowance  of 
pollock  that  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  the  same  subarea.  If  the 
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Regional  Director  establishes  a  directed 
fishing  allowance  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year  or.  with  respect  to  pollock, 
before  the  end  of  the  fishing  season,  he 
will  prohibit  directed  fishing  for  that 
species  or  species  group  in  the  specified 
subarea.  No  person  may  engage  in 
directed  fishing  in  violation  of  an 
applicable  notice.  If  directed  fishing  is 
prohibited,  the  amount  of  any  catch  of 
that  species  or  species  group  equal  to  or 
greater  than  the  amount  that  constitutes 
directed  fishing  may  not  be  retained  and 
must  be  treated  as  a  prohibited  species 
under  paragraph  (c)  of  this  section. 
*        *        •        •        • 

(j)  Allowable  retention  of  pollock  roe. 
Pollock  roe  retained  onboard  a  vessel  at 
any  time  during  a  fishing  trip  must  not 
exceed  10  percent  of  the  total  round- 
weight  equivalent  of  pollock,  as 
calculated  from  the  primary  pollock 
product  onboard  the  vessel  during  the 
same  fishing  trip  as  defined  in  this 
paragraph.  Determination  of  allowable 
retention  of  pollock  roe  will  be  based  on 
amounts  of  pollock  harvested,  received, 
or  processed  during  a  single  fishing  trip. 
No  person  may  include  pollock  or 
pollock  products  from  previous  fishing 
trips  that  is  retained  onboard  a  vessel  in 
determining  the  allowable  retention  of 
pollock  roe  for  that  vessel. 

(1)  For  purposes  of  this  paragraph, 
only  one  primary  product  per  fish,  other 


than  roe,  may  be  used  to  calculate  the 
round-weight  equivalent.  The  primary 
product  must  be  distinguished  from 
ancillary  products  in  the  daily 
cumulative  production  logbook  required 
under  §  675.5  of  this  part.  Ancillary 
products  are  those  such  as  meal,  heads, 
internal  organs,  pectoral  girdles,  or  any 
other  product  which  may  be  made  from 
the  same  fish  as  the  primary  product. 

(2)  Product-recovery  rates  used  to 
extrapolate  round-weight  equivalents. 
The  following  product-recovery  rates 
will  be  used  to  calculate  round-weight 
equivalents  of  primary  pollock  products: 

(i)  Pollock  surimi — 15  percent; 

(ii)  Pollock  fillets — 18  percent; 

(iii)  Pollock  minced  product — 17 
percent: 

(iv)  Pollock  meal — 17  percent;  and 

(v)  Pollock  headed  and  gutted — 50 
percent. 

(3)  Other  product-recovery  rotes. 
Recovery  rates  for  products  not  listed 
under  paragraph  (j)(2)  of  this  section 
must  equal  or  exceed  the  product- 
recovery  rate  established  for  pollock 
surimi. 

(4)  Fishing  trip.  For  purposes  of  this 
paragraph,  a  vessel  is  engaged  in  a 
fishing  trip  when  commencing  or 
resuming  the  harvesting,  receiving,  or 
processing  of  pollock  until  the  transfer 
or  offloading  of  any  pollock  or  pollock 
product  or  until  the  vessel  leaves  the 


subarea  where  fishing  activity 
commenced,  whichever  comes  first. 

(5)  Calculation  of  the  amount  of 
retainable  pollock  roe.  To  calculate  the 
amount  of  pollock  roe  that  can  be 
retained  onboard  during  a  fishing  trip, 
first  calculate  the  round-weight 
equivalent  by  dividing  the  total  amount 
of  primary  product  onboard  by  the 
appropriate  product-recovery  rate.  To 
determine  the  amount  of  pollock  roe  that 
can  be  retained  during  the  same  fishing 
trip,  multiply  the  round-weight 
equivalent  by  0.10.  The  result  is  the 
maximum  amount  of  pollock  roe  that 
can  be  retained  onboard  during  that 
fishing  trip.  Pollock  roe  retained 
onboard  from  previous  fishing  trips  will 
not  be  counted,  for  purposes  of  this 
paragraph.  If  two  or  more  products. 
other  than  roe.  are  made  from  different 
fish,  then  round-weight  equivalents  are 
calculated  separately  for  each  product. 
Round-weight  equivalents  are  then 
added  together,  and  the  sum  multiplied 
by  0.10  to  determine  the  maximum 
amount  of  pollock  roe  that  can  be 
retained  onboard  a  vessel  during  a 
fishing  trip.  However,  if  two  or  more 
products,  other  than  roe.  are  made  from 
the  same  fish,  then  the  maximum 
amount  of  pollock  roe  that  can  be 
retained  during  a  fishing  trip  is 
determined  from  the  primary  product. 
(PR  Doc.  90-30639  Filed  12-31-90;  3  59  pm] 
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DEPARTMENT  OF  JUSTICE 

tnunigration  and  Naturaltzstion 

Servloa 

(INS  No.  12M-901 
RIN  111S-AB50 
8  cm  Part  214 

Nonimmigrant  Ctassct 

AQCNCY:  Immigration  and  Naturulization 
Service,  Justice. 
ACnOK  Proposed  rule. 

tUMMAMY:  This  proposed  rule  amends 
the  regulations  relating  to  employment 
aathohzation  for  the  accompanying 
spouse  and  dependents  of  a  J-1 
exchange  visitor  by  requiring  tlie  use  of 
a  standardized  application  form.  The 
requirement  that  a  ]-2  spouse  or 
dependent  seeking  employment 
authorization  use  a  standardized 
application,  Form  1-765,  will  move  the 
Service  closer  to  the  establishment  of  a 
uniform  employment  authorization 
document.  The  proposed  rule  will  not 
only  clarify  the  guidelines  for 
adjudication,  but  bring  the  ]-2 
employment  regulation  in  line  with  the 
implementation  regulations  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA), 

DATES:  Written  comments  must  be 
received  on  or  before  February  6, 1991. 
ADDRESSES:  Please  submit  comments  in 
triplicate  to  the  Director.  Policy 
Directives  and  Instructions  Branch. 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  5304, 
Washington,  DC  20536. 
FOR  FURTHER  INFORMATION  CONTACT. 
Pearl  B.  Chang,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service,  425  Eye  Street, 
NW.,  room  7122,  Washington,  DC  20536, 
Telephone:  (202)  514-3240. 
SUPPtEMENTARY  INFORMATION:  The 
Immigration  and  Naturalization  Service 
proposes  to  amend  the  regulations 
relating  to  J-2  employment  authorization 


to  establish  guidelines  for  adjudication 
and  to  reflect  the  requirements  imposed 
by  IRCA.  The  employer  sanctions 
provisions  of  IRCA  require  that 
employers  verify  the  identity  and 
employment  eligibility  of  persons  they 
hire.  For  these  IRCA  provisions  to  be 
effective,  it  is  essential  that  the  Service 
issue  a  uniform  employment 
authorization  document  that  facilitates 
document  recognition  by  the  employer. 

Title  8  of  the  Code  of  Federal 
Regulations,  S  214.2(j)  provides  that  the 
accompanying  spouse  and  minor 
children  n-2)  of  a  J-1  exchange  alien 
may  accept  employment  with 
authorization  by  the  Immigration  and 
Naturalization  Service  (INS).  The 
current  regulation  permits  a  1-2 
dependent  to  submit  a  request  to  LNS  for 
employment  authorization  either 
verbally  or  in  writing.  The  Service 
usually  approves  such  a  request  if  it  is 
evident  that  the  employment  is  not  for 
the  support  of  the  J-l  exchange  alien, 
and  the  approval  is  noted  on  the  J-2 
dependent's  Arrival  and  Departure 
Record,  Form  1-94.  In  the  absence  of  a 
standardized  procedure,  each  INS  Field 
office  is  left  to  set  its  own  procedural 
requirements,  and  it  has  resulted  in 
varied  decisions  on  requests  for 
permission  to  work.  By  requiring  the  use 
of  the  standardized  employment 
authorization  application.  Form  1-765, 
the  Service  can  not  only  clarify  the 
guidelines  for  adjudication,  but  bring  the 
J-2  employment  authorization  process  in 
line  with  the  objective  of  standardizing 
employment  authorization  documents. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  meaning  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  the 
Office  of  Management  and  Budget 
(0MB)  under  provisions  of  the 
Paperwork  Reduction  Act.  The  0MB 
control  numbers  for  these  collections  are 
contained  in  8  CFR  299.5. 


Ust  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and  procedure, 
Aliens,  Authority  delegation. 
Employment,  Organization  and 
functions.  Passports  and  visas. 

Accordmgly,  pari  214  of  chapter  I  of 
title  8  Code  of  Federal  Regulations  will 
be  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103.  and  11B4. 
1136a.  1187.  and  8  CFR  part  2 

2.  Section  214.2  is  amended  by 
revising  paragraph  (i](ll[v)  to  read  as 
follows; 

§  2 1 4 J    SpecM  requirement*  for 
admission,  extension,  and  maintenance  of 
status. 


(i)  *  *  * 

(1)  *  •  * 

(v)  Employment.  (A)  The 
accompanying  spouse  and  miiior 
children  of  a  J-1  exchange  visitor  may 
accept  employment  only  with 
authorization  by  the  Immigration  and 
Naturalization  Service.  A  request  for 
employment  authorization  mut  be  made 
on  Form  1-765  with  fee,  as  required  by  8 
CFR  274a. 12(c)(5).  to  the  district  director 
having  jurisdiction  over  the  J-l 
exchange  visitor's  temporary  residence 
in  the  United  States.  Income  from  the  |-2 
spouse's  or  dependent's  employment 
may  be  used  to  support  the  family's 
customary  recreational  and  cultural 
activities  and  related  travel,  among 
other  things.  Employment  shall  not  be 
authorized,  however,  if  this  income  is 
needed  to  support  the  J-l  principal 
alien. 

(B)  J-2  employment  may  be  authorized 
at  one  year  intervals  during  the  J-l 
principal's  authorized  stay.  The 
employment  authorization  is  valid  only 
if  the  J-l  is  maintaining  status.  Where  a 
J-2  spouse  or  dependent  child  has  filed  a 
timely  application  for  extension  of  stay, 
only  upon  approval  of  the  request  for 
extension  of  stay  may  he  or  she  apply 
for  a  renewal  of  the  employment 
authorization  on  Form  1-765  with  fee. 
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Dated:  October  28. 1990. 
James  A.  Puleo. 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 
[FR  Doc.  91-154  Filed  1-4-91;  8:45  am] 

BILUNO  CODC  4410-1»-M 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Part  318 

(Docicet  No.  89-025P1 
RIN  0583-AA43 

Additional  Methods  for  Destroying 
Trichinae  in  Dry-Cured  Ham  and  Dry 
Sausage 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

action:  Proposed  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  has  been 
petitioned  to  amend  the  Federal  meat 
inspection  regulations  to  provide 
additional  methods  for  processing  dry 
sausage  and  dry-cured  ham  to  destroy 
trichinae  [Trichinella  spiralis  larvae) 
which  may  be  encysted  in  pork.  FSIS 
has  been  petitioned  to  add  one  trichina 
destruction  method  for  two  size  ranges 
of  dry  sausages  and  two  trichina 
destruction  methods  for  dry  cured  ham. 
FSIS  is  proposing  to  add  these  three 
methods  to  the  Federal  meat  inspection 
regulations  as  additional  methods 
accepted  for  use  in  the  destruction  of 
trichinae  in  dry  sausage  and  dry-cured 
hams.  Additionally,  FSIS  is  proposing  to 
add  a  statement  to  the  current 
regulations  to  warn  that  trichina 
destruction  methods  only  destroy 
trichinae  and  may  not  destroy  all 
pathogenic  bacteria  that  may  be  present. 

DATES:  Comments  must  be  received  on 
or  before  April  8, 1991. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Policy  Office,  Attn:  Linda 
Carey,  room  3171,  South  Agriculture 
Building,  Food  Safety  ana  inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  (See  also 
"Comments"  under  Supplementary 
Information.) 

FOR  FURTHER  INFORMATION  CONTACT 

William  Smith,  Director,  Processed 
Products  Inspection  Division,  Science 
and  Technology,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
(202)  447-3840. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

FSIS  has  determined  that  this 
proposed  rule  is  not  a  major  rule  under 
Executive  Order  12291.  It  would  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Effect  on  Small  Entities 

The  Administrator  has  made  an  initial 
determination  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601). 
Approximately  480  establishments  are 
producing  dry  sausage  and/or  dry-cured 
hams,  a  majority  of  which  are  small 
businesses.  The  Federal  meat  inspection 
regulations  require  that  processed  pork 
products  be  treated  to  destroy  trichinae 
by  one  of  severed  prescribed  methods. 
This  proposal  would  provide  additional 
methods  of  treatment  to  destroy 
trichinae  in  certain  cured  pork  products 
and,  thus,  gives  pork  producers 
increased  flexibility  in  choosing  a 
destruction  method.  Use  of  one  of  these 
additional  methods  in  heu  of  one  of  the 
methods  currently  prescribed  in  the 
regulations  is  voluntary.  However,  FSIS 
has  determined  that  a  substantial 
number  of  small  entities  will  be  affected 
in  that  additional  methods  will  be 
provided  for  use  if  desired  by 
estabhshments.  FSIS  has  made  an  initial 
determination  that  any  effect  resulting 
from  the  addition  of  these  new  methods 
would  not  significantly  affect  small 
estabhshments. 

Paperwork  Requirements 

The  proposed  rule  would  require  that 
dry-cured  ham  manufacturers  wishing  to 
utilize  proposed  methods  5  and  6 
monitor  the  internal  brine  concentration 
of  the  hams.  The  monitoring  process 
would  be  approved  by  FSIS  prior  to  use. 
As  pari  of  the  monitoring  process, 
manufacturers  would  be  required  to 
have  an  FSIS  accredited  laboratory, 
under  the  provisions  of  9  CFR  318.21, 
conduct  analyses  for  salt  and  water 
content  for  each  lot  of  production. 

The  manufacturer  would  then  be 
required  to  use  these  laboratory  results 
to  perform  a  calculation  to  ensure  that 
the  internal  brine  concentration,  amount 


of  salt  in  the  product,  is  at  least  6 
percent.  FSIS  has  determined  that  a 
minimum  internal  brine  concentration  of 
6  percent  provides  enough  salt  to 
destroy  any  trichinae  present  in  the 
product  The  laboratory  results  and  the 
results  of  the  calculations  would  be  on 
file  at  the  establishment  and  available 
for  review  by  program  employees.  These 
recordkeeping  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501). 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  this 
proposal.  Written  comments  should  be 
sent  to  the  Policy  Officfe  at  the  address 
shown  above  and  should  refer  to  docket 
number  89-025P.  All  comments 
submitted  in  response  to  this  proposal 
will  be  available  for  public  inspection  in 
the  Policy  Office  between  9  and  4  p.m.. 
Monday  through  Friday. 

Background 

Trichinella  spiralis  or  "trichina"  is  a 
parasitic  worm  that  causes  the  disease 
trichinosis  in  virtually  all  warm-blooded 
animals.  The  most  common  way  for 
humans  to  acquire  trichinosis  is  by 
ingesting  undercooked  pork  or  bear 
meat  infected  with  trichinae  cysts. 
Trichinae  exist  in  these  meats  as  larval 
cysts.  If  a  person  or  animal  eats  this 
infected  meat,  the  larvae  leave  the 
digested  cysts,  mature  into  adults  in  the 
intestinal  system  of  the  person  or  animal 
and  mate.  The  females  then  produce  live 
larvae  that  travel  through  the  circulatory 
system,  invade  the  victim's  muscles,  and 
form  cysts.  As  encysted  larvae,  they 
survive  until  the  cyst  becomes  calcified 
or  the  host  dies,  People  with  trichinosis 
suffer  from  diarrhea,  shortness  of 
breath,  fever,  and  swelling. 

Trichinosis  resulting  from  pork 
consumption  is  far  less  prevalent  today 
than  in  the  past,  in  part  because  USDA 
requires  that  all  pork  in  ready-to-eat 
products  be  either  tested  for  trichinae  or 
treated  to  destroy  or  inactivate 
trichinae.  Improved  swine  husbandry 
practices  also  have  reduced  trichinosis 
in  swine  herds  thus  reducing  consumer 
risk.  Additionally,  consumers  are  better 
educated  about  the  need  to  cook  meats 
thoroughly.  However,  in  spite  of  the 
public  emphasis  on  education,  most 
recent  cases  of  trichinosis  were  still 
caused  by  consumption  of  undercooked 
pork. 

Since  the  early  part  of  this  century, 
USDA  has  required  manufacturers  of 
ready-to-eat  pork  products  to  treat  them 
with  one  of  several  prescribed  methods 
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to  assure  the  destruction  of  thchinae. 
TricfaiTM  cysts  an  relatively  easy  to  kill. 
Tbey  are  leas  resistant  to  heal  than  most 
bacteria  and  they  can  also  be  killed  by 
extensive  freezing,  drying,  salting,  and 
aging.  Although  most  ready-to-eat  pork 
products  on  the  market  are  cooked, 
there  remain  many  that  are  made  safe  to 
eat  by  a  prescribed  curing  method, 
consisting  of  a  combination  of  sahing. 
heating,  and  drying;  Genoa  salami. 
piosciutto,  oapooollo.  and  pepperoni  are 
examples  of  uncooked  ready-to-eat  pork 
products. 

FSIS  requires  that  dry-cured  hams  and 
dry  sausages  undergo  treatment  for 
trichina  destruction  and  cuirently  there 
are  three  approved  methods  for  dry- 
cured  ham  and  six  approved  methods 
for  dry  sausage  (9  CFR  318.10).  Over  the 
past  several  decades,  scientists  have 
investigated  the  effects  of  several 
aspects  of  curing  pork  on  the  killing  of 
trichina  larval  cysts  in  pork.  In  the  early 
part  of  this  century.  USDA  scientists 
Ransom  and  Schwarts  '  investigated 
whether  trichina  destruction  was  caused 
by  some  traditional  pork  curing 
processes  for  dry  sausages,  hams  and 
pork  shoulders.  They  showed  that  the 
pirocesses  destroyed  the  trichinae  if  the 
process  included  certain  minimum 
amounts  of  salt,  a  minimum  salt  contact 
time,  and  a  minimum  drying  time  and 
temperature.  The  results  of  their 
investigations  are  the  basis  of  the  early 
prescribed  curing  methods  in  9  CFR 
318.H)(c)(3),  specifically,  those  in 
paragraph  (i).  Methods  Nos.  1-4  for  dry 
sausage,  paragraphs  (ii)  and  (iii]  for 
boneless  pork  shoulder,  and  paragraph 
(iv).  Methods  Nos.  1  and  2  for  hams  and 
pork  shoulders. 

Later,  other  scientists  showed  that 
exposure  to  only  salt,  drying,  or  warm 
temperature  could  be  lethal  to  trichinae. 
They  also  showed  that  other 
combinations  of  salt  time  and 
temperature  were  lethal.  These  later 
investigations  led  to  a  better 
understanding  of  how  the  various  curing 
factors  affected  encysted  trichinae  and 
were  the  basis  for  Sausage  Method  No.  6 
(9  CFR  318.10(c)(3))  and  Ham  Method 
No.  3  (9  CFR  318.10(c](3)(iv)l. 

A  USDA-snpported  study  on  dry- 
cured  coxmtry  hams  was  conducted  at 
Texas  A*M  in  1988.*  The  Texas  A&M 


'  A  copy  of  the  mantioned  atudy  i>  available  fre« 
of  chaiga  from  the  OfTice  of  the  PSIS  Heanns  Clerk, 
room  3171.  Soulh  Agriculture  Buildirvg.  Food  Safety 
and  Inspection  Service.  U  S  Oepartmrnt  of 
AgnculluiT.  Washington.  DC  20250. 

*  Copies  of  the  mentioned  study  reports  are 
available  free  of  charge  from  the  Office  of  the  FSIS 
Heanng  Clerk,  room  31 '1.  South  Agriculture 
Building,  Food  Safety  and  Invpection  Service.  U.S. 
Depertmeni  of  AgrtetilttTc.  Vboshington.  DC  20280 


dry-cured  country  ham  study 
investigated  the  factors  of  time, 
temperature,  salt  content,  water  activity, 
and  water  content  by  measuring 
different  muscles,  in  different  sized 
hams,  at  three  drying  temperatures.  That 
study  showed  that  drying  time  and 
temperature  were  the  major  factors  in 
killing  encysted  trichina  larvae.  At  the 
drying  temperature  of  50  °F..  brine 
concentration  (the  amount  of  salt  in  the 
water  phase  of  the  food)  was  a  critical 
factor  but  time  and  temperature 
remained  die  most  significant  lethality 
factors. 

The  Texas  A&M  study  also  showed 
that  the  prescribed  drying  lime  in  Ham 
Method  No.  3  (9  CFR  318.10(c)(3)(iv))  of 
90  days  at  50  T.  was  unsafe,  if  the  inner 
muscle  brine  concentration  was  low. 
FSIS  thus  proposed  an  amendment  to 
Mediod  3  published  in  the  April  20. 1989. 
issue  of  the  Federal  Register  (54  FR 
15946)  eliminating  drying  temperatures 
below  75  °F.  because  of  that  hazard  and 
because  some  manufacturers  of  dry- 
cured  hams  wanted  to  u.se  less  salt. 

The  Texas  A&M  study  did  not  fully 
determine  the  mechanism  of  how  curing 
kills  encysted  trichina  larvae  but  it  did 
contribute  to  a  better  understanding  of 
that  mechanism.  Although  how  curing 
kills  trichinae  is  not  fully  understood, 
several  factors  are  known  to  contribute 
to  the  lethal  effect.  Time  and 
temperature  are  the  most  significant 
factors. 

High  temperatures,  those  significantly 
above  that  of  the  host's  normal  body 
temperature  are  probably  lethal  by  two 
mechanisms:  Metabolic  processes  are 
sped  up  leading  to  exhaustion  and 
nonperformance  of  some  life-dependent 
process  of  the  trichina  larva,  and,  at 
higher  temperatures,  denaturation  of 
critical  enzymes  in  essentijl  metabolic 
cycles  lead  to  rapid  death  of  the  larva. 

Brine  concentration  is  another  factor. 
if  it  is  high  enough  and  in  contact  with 
the  larval  cysts  long  enough,  it 
dehydrates  the  larvae  and  kills  them. 
Salt  and  warm  temperatures  also  act 
complimentarily;  warm  temperatures 
increase  the  diffusion  of  salt  through  the 
food,  and  perhaps  through  the  cyst  wall, 
and  salt  is  also  reported  to  sensitize  the 
larval  cyst  to  the  effect  of  warm 
temperature.  These  factors  of  salt.  time, 
and  temperature  have  been  the  basis  of 
all  presmbed  curing  methods  and 
research  on  curing  methods. 

Understanding  the  present  theories  on 
the  mechanisms  of  killing  trichinae  is 
important  for  developing  and  monitoring 
a  safe  treatment  as  well  as  for 


evaluating  this  proposed  rule.  However, 
until  a  more  complete  underetanding  of 
how  these  factors  interact  to  kill 
trichinae.  FSIS  must  still  rely  on 
empirical  data  that  shows  that  a  given 
treatment  kills  all  larvae  present  and 
that  the  treatment  contains  some  margin 
of  safety,  for  example,  additional  time  at 
several  steps,  to  assure  safety. 

FSIS  has  been  petitioned  by  Swift- 
Eokrich,  Incorporated,  to  add  one 
additional  trichina  destruction  method 
for  two  different  size  ranges  of  dry 
sausage.  Additionally.  FSIS  has  been 
petitioned  by  two  prosciutto 
manufacturers.  Citterio  USA 
Corporation  and  Carando.  Incorporated, 
to  add  two  additional  trichina 
destruction  methods  for  dry-cured  hams. 
Along  with  the  proposed  addition  of 
these  trichina  destruction  methods.  FSIS 
is  proposing  to  add  to  the  regulations  a 
statement  that  trichina  destruction 
methods  do  not  destroy  other 
pathogenic  bacteria  that  may  be  present 
in  pork  products. 

Tricbina  Destruction  Method  for  Dry- 
Sausage 

Swift-Eckrich.  Inc.,  has  developed  and 
patented  a  process  combining  curing, 
high  drying  room  temperature,  and 
drying  for  trichina  destruction  in 
sausages  not  exceeding  105  millimeter 
(mm)  in  diameter.  This  method  requires 
considerably  less  heat  treatment  time  to 
destroy  trichmae  than  that  presently 
prescribed  for  the  six  methods  for 
trichina  destruction  in  {  318.10(3]{i)  of 
the  Federal  meat  inspection  regulations 
(9  CFR  318.10(3)(i)).  This  method  is 
proposed  to  be  Method  No.  7  for  dry 
sausage.  The  process  requires  that 
establishments  use  meat  particles 
reduced  in  size  to  no  more  than  Va  inch 
in  diameter  and  a  curing  nndxture 
containing  no  less  than  2.7  pounds  of 
salt  per  hundred  pounds  of  meat  to  be 
mixed  uniformly  throughout  the  product. 

Sausages  in  casings  not  exceeding  105 
mm  in  diameter,  at  the  time  of  stuffing, 
would  be  subjected  to  a  holding  time, 
the  period  of  time  where  the  curing  salts 
equilibrate,  desired  chemical  reactions 
occur,  and  the  fermentation  culture 
acidifies  the  sausage,  of  not  less  than  12 
hours  at  a  minimum  temperature  of  50° 
F.  Next,  the  estabhshment  would  subject 
the  sausages  to  each  of  the  following 
minimum  chamber  temperatures  and 
time  periods  in  the  descending  order  set 
forth  in  the  table  below. 
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Treatment  Schedule,  for  Sausage 
105  MiaiMETERS  (4V4  Inches)  or  Less 
in  Diameter 


Minimum  chamber  temperature  ("F) 


90 

100. _ 
110... 
125.- 
125... 


Minimum 

time 
(tiours) 


Following  the  treatment  in  the 
descending  order  of  the  temperature/ 
time  intervals  set  forth  in  the  table,  the 
establishment  would  dry  the  sausages  at 
a  temperature  not  lower  than  50*  F  for 
not  less  than  7  days. 

Additionally,  because  smaller 
sausages  do  not  require  as  long  a  heat 
treatment  as  large  sausages,  the 
petitioner  developed  a  faster  heat 
treatment  for  sausages  not  exceeding  55 
mm  in  diameter.  This  faster  heat 
treatment  may  be  used  as  an  alternative 
to  the  heat  treatment  for  sausages  not 
exceeding  105  mm  if  the  sausages  do  not 
exceed  55  mm  in  diameter. 

Sausages  in  casings  not  exceeding  55 
mm  in  diameter,  at  the  time  of  stuffing, 
would  be  subjected  to  a  holding  time  of 
not  less  than  12  hours  at  a  minimum 
temperature  of  50'  F.  Next  the 
estabhshment  would  subject  the 
sausages  to  each  of  the  following 
ir.ini.mum  chamber  temperatures  and 
time  periods  in  the  descending  order  set 
forth  in  the  table  below. 

TnEATMEm  Schedule,  for  Sausages 
55  Millimeters  (2y8  Inches)  or  Less 
in  Diameter 


Minimum  chamber  tempera^jre  ("F) 


100„ 
125.. 


Minimum 

time 

(hours) 


Following  the  treatment  in  the 
descendmg  order  of  the  temperature/ 
time  intervals  set  forth  in  the  table,  the 
estabhshment  would  dry  the  sausages  at 
a  temperature  not  lower  than  50°  F.  for 
not  less  than  4  days. 

To  validate  the  effectiveness  of  the 
process,  the  petitioner  conducted 
experiments  in  conjunction  with  Iowa 
State  University,  a  private  laboratory, 
the  Illinois  State  'aboratory,  and  their 
own  facilities.*  FSIS  has  reviewed  these 


•  The  proposed  methods  ar?  Diimtered  5  and  6 
because  a  proposed  Method  4  was  published  in  1969 
134  FR  lS92ft-lD951).  It  is  anticipated  that 
rulemaking  Method  4  will  be  ccmpleted  no  later 


experiments  and  has  concluded  the 
petitioner's  requested  method  for 
trichina  destruction  in  dry  sausage  is 
effective  in  destroying  trichinae,  except 
that  FSIS  is  proposing  that  the  method 
include  a  holding  time  longer  than 
requested  in  the  petition. 

All  six  current  sausage  treatment 
methods  in  9  CFR  318.10(c)(3)(i)  require 
a  holding  time  of  2  to  8  days,  the  period 
of  time  where  the  curing  salts 
equilibrate,  desired  chemical  reactions 
occur,  and  the  fermentation  culture 
acidifies  the  sausage,  except  that 
Method  No.  5  requires  a  65-day  holding 
time  prior  to  the  heat  treatment. 
(Method  No.  6  permits  splitting  the  2- 
day  holding  time  so  that  part  of  the 
holdimg  time  is  fulfilled  before  the 
drying  period  and  part  of  the  holding 
time  after  the  drying  period.)  FSIS 
believes  some  holding  time  to  be 
necessary  to  produce  a  trichina-safe 
product  using  any  of  these  methods. 
However,  the  petitioner  contended  that 
holdng  times  were  unnecessary  if  their 
trichina  destruction  method  is  used. 

The  petitioner  conducted  tests  to 
determine  whether  dry  sausages 
processed  with  a  holding  time  of  a 
minimum  of  12  hours  at  a  minimum 
temperature  of  50°  F.  were  as  trichina- 
safe  as  dry  sausages  processed  without 
a  holding  time.  They  contend  that  their 
results  show  no  significant  difference 
existed  between  the  two  groups  of 
sausages.  FSIS,  however,  does  not 
believe  the  data  are  sufficient  to  support 
removal  of  all  holding  time  from  these 
methods.  FSIS  believes  that  the 
minimum  holding  time  of  12  hours  et  a 
minimum  temperature  of  50*  F.,  which 
the  petitioners  used  in  their 
experimentation,  to  be  necessary  for 
thorough  trichina  destruction.  Therefore, 
FSIS  has  determined  that  the  minimum 
holding  time  of  12  hours  at  a  minimum 
temperature  of  50°  F.  will  be  required  for 
both  size  ranges  of  sausage. 

Two  Trichina  Destruction  Methods  for 
Dry-Cured  Ham 

Citterio  USA  Corporation  and 
Carando,  Inc..  jolintly  developed 
processes  that  permit  reduction  of  the 
time  that  hams  must  be  in  contact  v.-ith 
salt  for  trichina  destruction.  They 
petitioned  FSIS  to  approve  a  trichina 
destruction  method  proposed  herein  as 
Method  No.  5,  that  is  a  low  temperature, 
extended  time  treatment.  They  also 
petitioned  FSIS  to  approve  another 
trichina  destruction  method,  proposed 


herein  as  Method  No,  6,  that  is  a  high 
temperature,  short  time  treatment  time.* 

FSIS  has  reviewed  the  petitions  and 
their  supporting  data  and  has  concluded 
that  the  petitioners'  methods  for 
trichinae  destruction  are  effective. 
These  trichina  destruction  methods  are 
as  follows:  Method  No.  5,  for  dry-cured 
ham,  wotild  require  a  minimum  internal 
brine  concentration  of  at  least  6  percrent 
and  a  150-day  drying  time  at  a  minimum 
tempera  hire  of  55°  F.  An  additional 
requirement  is  that  the  total  time  of 
dnHng  plus  curing,  that  is  the  time  from 
which  curing  salts  are  applied  to  the 
ham  until  the  completion  of  the  process. 
must  be  at  least  206  days.  Method  No.  6 
would  require  a  minimiun  internal  brine 
concentration  of  6  percent,  and  a  4-day 
drying  time  at  a  minimum  temperature 
of  110'  F.  Additionally,  the  total  time  of 
drying  plus  curing  would  be  at  least  34 
days. 

The  petitioners  had  research 
conducted  at  the  Pennsylvania  Stale 
University  to  validate  the  effectiveness 
of  these  methods  in  the  destruction  of 
trichinae.*  FSIS  reviewed  and  accepted 
the  experimental  protocol  and  final 
results,  but  had  some  concerns  with  the 
length  of  the  dr>ing  times  for  each 
method  and  how  the  establishment 
would  ensure  a  minimum  brine 
concentration. 

To  account  for  normal  variances  in 
research  res'olts.  provide  a  greater  safety 
margin  and  ensure  thorough  trichina 
destruction,  FSIS  concluded  that  the 
drying  times  m  the  petitioner's  requests 
should  be  increased.  FSIS  has  increased 
the  required  djying  times  by 
approximately  on  third  for  Method  No.  5 
and  one  day  longer  for  Method  No.  6. 
Tlierefore.  Method  No.  5  would  receive 
a  150-day  drj'ing  time  at  a  minimum 
temperature  of  55*  F.  and  Method  No.  6 
a  4-day  drjing  time  at  a  minimum 
temperature  of  110*  F. 

All  the  currently  approved  methods 
for  trichma  destruction  prescribe  a 
specific  amount  of  salt  to  be  added  to 
dry-cured  hams,  but  the  petitioners 
wanted  the  freedom  to  varj'  and  lessen 
the  amount  of  salt  used  in  their 
producU.  ESIS  determined  that 
prescribing  the  specific  amount  of  salt  to 
be  added  to  dry-cured  hams  is  not 
necessary  if  the  internal  brine  C^ 


than  ruleiEaking  on  the  methods  now  being 
proposed. 


♦  A  copy  of  this  report  is  available  free  of  charge 
from  the  Office  of  the  FSIS  Heanng  Qerk.  Room 
3171.  South  Agncuiiure  Building.  Food  Safety  and 
bspection  Service.  US  Department  of  Agriculture, 
Washington.  DC  20250 

•  A  copy  of  this  report  is  av8..able  free  cf  charge 
from  the  Office  of  the  KSIS  Heanng  Cl'-ri.  Room 
3171.  Soulh  Agrculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of  Agncilture. 
Washington.  DC  20250. 
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concentration  is  at  least  6  percent.  FSIS 
reviewed  the  experimental  data  and  has 
determined  that  achieving  a  minimum 
internal  brine  concentration  of  6  percent 
will  destroy  trichinae  present  in  the 
product.  Therefore,  for  Methods  Nos.  5 
and  6  FSIS  will  not  prescribe  the  amount 
of  salt  added  to  the  dry-cured  hams,  but 
will  require  that  the  products  have  a  6 
percent  minimum  internal  brine 
concentration. 

Internal  brine  concentration  is  not  an 
instantly  measurable  quantity  and 
requires  laboratory  analysis  for  salt  and 
water.  To  establish  compliance,  the 
establishment  would  take  product 
samples  from  the  first  12  lots  of 
production  as  follows:  From  each  lot,  (1) 
one  sample  would  be  taken  from  each  of 
5  or  more  hams:  (2)  each  sample  would 
be  taken  from  the  biceps  femoris.  As  an 
alternative  to  the  use  of  the  biceps 
femoris,  the  Agency  would  consider 
other  methodfs)  of  sampling  the  dry- 
cured  hams  to  determine  the  minimum 
internal  brine  concentration,  as  long  as 
the  establishments  proposes  it  and 
submits  data  and  other  information  to 
establish  its  sufficiency  to  the  Director 
of  the  Processed  Products  Inspection 
Division;  (3)  each  sample  would  weigh 
no  less  than  100  grams:  (4)  the  samples 
would  be  combined  as  one  composite 
sample  and  sealed  in  a  water  vapor 
proof  container,  (5]  the  composite 
sample  would  be  submitted  to  an 
accredited  laboratory  under  the 
provisions  of  S  318.21  of  the  Federal 
meat  inspection  regulations  to  be 
analyzed  for  salt  and  water  content 
using  a  method  prescribed  by  the 
Association  of  Official  Analytical 
Chemists,  (AOAC).*  If  the  time  between 
sampling  and  submittal  of  the  composite 
sample  to  the  accredited  laboratory  will 
exceed  8  hours,  then  the  establishment 
would  freeze  the  composite  sample 
immediately  after  the  samples  are 
combined:  (6)  once  the  laboratory 
results  for  the  composite  sample  are 
received,  the  manufacturer  would 
calculate  the  internal  brine 
concentration  by  multiplying  the  salt 
concentration  by  100  and  then  dividing 
that  figure  by  the  sum  of  the  salt  and 
water  concentrations.  Compliance  is 
established  when  the  samples  from  the 
first  12  lost  of  production  have  a 
minimum  internal  brine  concetration  of 
6  percent.  Lots  being  tested  to  establish 
compliance  would  be  held  until  the 
internal  brine  concentration  has  been 
determined  and  found  to  be  at  least  6 


•  Analyses  shall  be  conducted  ir.  accordance  with 
"Official  Methods  of  Analysis  of  the  Association  of 
Official  Analytical  Chemists  (AOAC)."  15th  edition. 
1989.  i  Si  983  18  [page  931)  935.47  (page  933).  971.19 
(page  933).  which  are  incorporated  by  reference. 


percent.  If  the  minimum  internal  brine 
concentration  is  less  than  6  percent,  the 
lot  being  tested  would  be  held  until  the 
establishment  brings  the  lot  into 
compliance  by  further  processing. 

To  maintain  compliance,  the 
establishment  would  take  samples,  have 
the  samples  analyzed,  and  perform  the 
brine  calculations  as  set  forth  above 
from  one  lot  every  13  weeks.  Lots  being 
tested  to  maintain  compliance  would  not 
be  held.  If  the  minimum  internal  brine 
concentration  is  less  than  6  percent  in  a 
lot  being  tested  to  maintain  compliance, 
the  establishment  would  develop  and 
propose  steps  acceptable  to  FSIS  to 
ensure  that  the  process  is  corrected. 
Accredited  laboratory  results  and  the 
brine  calculations  would  be  on  file  at 
the  establishment  and  available  to 
Program  employees  for  review. 

Addition  of  a  Caution  Statement 

Because  trichinae  are  more  easily 
killed  than  bacteria,  the  prescribed 
methods  for  trichina  destruction  may 
not  destroy  pathogenic  bacteria  than 
may  be  present  in  or  on  the  pork 
products.  Also,  some  of  the  prescribed 
treatments  could  permit  the  adulteration 
of  the  product  by  toxigenic  bacteria 
unless  the  manufacturer  also  uses 
techniques  to  inhibit  such  pathogens: 
such  inhibitory  techniques  include 
additional  acidification,  fermentation, 
salting  or  drying. 

Adulteration  of  trichina  treated  pork 
products  by  pathogenic  bacteria  has 
occurred  several  times  in  the  past.  In  the 
1970s,  sausage  manufacturers 
accidently  permitted  the  growth  of 
toxigenic  Staphylococcus  aureus  during 
the  process.  In  the  past  few  years.  FSIS 
laboratories  found  surviving  Salmonella 
in  an  unfermented  dry  sausage  and 
Listeria  monocytogenes  in  a  fully 
treated  dry-cured  ham. 

These  incidents  indicate  that  some 
manufacturers  may  not  recognize  that 
the  trichina  treatment  does  not  preclude 
adulteration  by  bacterial  pathogens.  If  is 
proposed  to  clarify  this  fact  in  the 
regulations  as  a  reminder  to 
maufacturers  of  their  responsibility  for 
destroying  pathogens  other  than 
trichinae. 

Therefore,  FSIS  is  proposing  to  add  a 
statement  to  the  regulations  at  {  318.10 
which  would  state  that  treatments 
prescribed  in  S  318.10  have  been 
determined  only  to  destroy  trichina 
cysts  in  pork:  they  may  not  detroy 
pathogenic  bacteria  as  may  be  required 
to  produce  an  unadulterated  food 
product.  The  establishment  may  need  to 
use  additional  heating,  acidification, 
fermetation,  drying  or  salting  to  inhibit 
and  destroy  pathogen  bacteria. 


Therfore,  for  the  reasons  discussed  in 
the  preamble,  FSIS  is  proposing  to 
amend  part  318  of  the  Federal  meat 
inspection  regulations  as  set  forth 
below. 

Proposed  Rule 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906:  21  U.S.C 
451-470,  601-695:  33  U.S.C.  1254;  7  CFR  2.17. 
2.55. 

2.  Section  318.10  would  be  amended 
by  revising  the  introductory  text 
paragraph  (c)  to  read  as  follows: 

§318.10    PrMcrtl)edtrMtin«i.tof  porkand 

products  containing  pork  to  destroy 

trichinae. 

•        •        •        •        * 

(c)  The  treatment  shall  consist  of 
heating,  freezing,  or  curing  as  prescribed 
in  one  of  the  following  paragraphs. 

Caution:  The  treatment  prescribed  in 
the  following  paragraphs  have  been 
determined  to  destroy  trichinae  cysts  in 
pork;  however,  they  may  not  destroy 
pathogenic  bacteria.  The  establishment 
may  need  to  use  additional  heating, 
acidification,  fermentation,  salting,  or 
drying  to  inhibit  and  destroy  pathogenic 
bacteria. 


§318.10    [Amended] 

3.  Paragraph  (c)(3)(i)  of  §  318.10  would 
be  revised  by  adding  a  new  Method  No. 
7  to  read  as  follows: 

(c)  *  •  * 

(3)  •  •  * 

(i)  *  *  * 

Method  No.  7-Dry  Sausage.  (A) 
General  requirements:  The 
establishment  shall  use  meat  particles 
reduced  in  size  to  no  more  than  V*  an 
inch  in  diameter.  The  establishment 
shall  add  a  curing  mixture  containing  no 
less  than  2.7  pounds  of  salt  per  hundred 
pounds  of  meat  and  mix  in  uniformly 
throughout  the  product.  The 
establishment  shall  hold,  heat  and  dry 
the  product  according  to  paragraphs 
(c)(3)(i)  (B)  or  (C)  of  this  section. 

(B)  Heating,  and  drying  treatment, 
large  sausages:  Except  as  permitted  in 
paragraph  (c)(3){i)(C)  of  this  section,  for 
sausages  in  casings  not  exceeding  105 
mm  in  diameter,  at  the  time  of  stuffing, 
the  establishment  shall,  first,  subject 
them  to  a  holding  time  of  not  less  than 
12  hours  at  a  minimum  temperature  of 
50°  F.  Next,  the  establishment  shall 
subject  the  sausages  to  each  of  the 
following  minimum  chamber 


Federal  Register  /  Vol.  56,  No.  4  /  Monday.  )anuary  7,  1991  /  Proposed  Rule« 


temperatures  and  time  periods  in  the 
descending  order  set  forth  in  the  table 
below. 

TREATME^fr  Schedule,  For  Sausage  105 
Millimeters  (AV»  Inches)  or  Less  in 
Diameter 


Minimum  ctwmbef  temperature  CH 


90... 

no.. 

110.. 
120.. 


125.. 


Minimum 
time 


Following  the  treatment  in  the 
descending  order  of  the  temperature/ 
time  intervals  set  forth  in  the  table,  the 
establishment  shall  dry  the  sausages  at 
a  temperature  not  lower  than  50°  F.  for 
not  less  than  7  days. 

[c)  Heating  and  drying  treatment, 
small  sausages:  As  an  alternative  to 
paragraph  (c)(3)(i)  (B)  of  this  section,  for 
sausages  not  exceeding  55  mm  in 
diameter,  at  the  time  of  stuffing,  the 
estalishment  shall  first  subject  them  to  a 
holding  time  of  not  less  than  12  hours  at 
a  minimum  temperature  of  50*  F.  Next 
the  estabhshment  shall  subject  the 
sausages  to  each  of  the  following 
minimum  chamber  temperatures  and 
time  periods  in  the  descending  order  set 
forth  in  the  table  below. 

Treatment  Schedule.  For  Sausages  55 
Millimeters  (2*4  Inches)  or  Less  in 
Diameter 


Mtnimum  ctiambar  temperature  ('F) 

time 
(hours) 

100 

125 _ _ ..." 

1 
6 

Following  the  treatment  in  the 
descending  order  of  the  temperature/ 
time  intervals  set  forth  in  the  table,  the 
establishment  shall  dry  the  sausages  at 
a  temperature  not  lower  the  50"  F.  for 
not  less  than  4  days. 


§318.10    [Amended] 

4.  Paragraph  (c)(3)(iv)  of  J  318.10 
would  be  amended  by  adding  two  new 
Method  Nos.  5  and  6  to  read  as  follows: 
•        •        «        •        • 

(c)  *  *  * 

(3)  •  *  * 

(iv)  *  *  • 

Method  No.  5— Dry  Cured  Hams. 

(A)  Curing:  The  establishment  shall 
process  the  ham  to  a  minimum  infernal 
brine  concentration  of  6  percent  by  the 
•nd  of  the  drying  period.  Brine 


concentration  is  calculated  as  100  times 
the  salt  concentration  divided  by  the 
sum  of  the  salt  and  water 
concentrations. 

Percent  brine=100xl8alt]/(|8alt]  +  (moi8turel 
) 

(B)  Drying  and  total  process  tunes: 
The  establishment  shall  dry  the  cured 
ham  by  placing  it  in  a  drying  chamber  at 
a  minimum  temperature  of  55°  f.  (13°  C.) 
for  at  least  150  days.  The  total  process 
time,  beginning  from  the  addition  of  salt, 
shall  be  at  least  206  days. 

(C)  Ensuring  An  Acceptable  Internal 
Brine  Concentration: 

(;)  To  establish  compliance,  the 
establishment  shall  take  product 
samples  from  the  first  12  lots  of 
production  as  follows:  From  each  lot, 

[i]  Chie  sample  shall  be  taken  for  each 
of  5  or  more  hams; 

[ii]  Each  sample  shall  be  taken  from 
the  biceps  femoris.  As  an  alternative  to 
the  use  of  the  biceps  femoris,  the 
Agency  shall  consider  other  method(s) 
of  sampling  the  dry-cured  hams  to 
determine  the  minimum  internal  brine 
concentration,  as  long  as  the 
establishment  proposes  it  and  submits 
data  and  other  information  to  establish 
its  sufficiency  to  the  Director  of  the 
Processed  Products  Inspection  Division: 

(/;■;]  Each  sample  shall  weigh  no  less 
than  100  grams: 

[iv)  The  samples  shall  be  combined  as 
one  composite  sample  and  sealed  in  a 
wafer  vapor  proof  container 

[v]  The  composite  sample  shall  be 
submitted  to  an  accredited  laboratory 
under  the  provisions  of  §  318.21  of  the 
Federal  meat  inspection  regulations  to 
be  analyzed  for  salt  and  water  content 
using  a  method  prescribed  by  the 
Association  of  Official  Analytical 
Chemists.' 

If  the  time  between  sampling  and 
submittal  of  the  composite  small  to  the 
accredited  laboratory  will  exceed  8 
hours,  then  the  establishment  shall 
freeze  the  composite  sample 
immediately  after  the  samples  are 
combined; 

{vi)  Once  the  laboratory  results  for  Lhe 
composite  sample  are  received,  the 
manufacturer  shall  calculate  the  internal 
brine  concentration  by  multiplying  the 
salt  concentration  by  100  and  then 
dividing  that  figure  by  the  sum  of  the 
salt  and  water  concentrations; 

[vii]  Compliance  is  established  when 
the  samples  from  the  first  12  lots  of 
production  have  a  minimum  internal 
brine  concentration  of  8  percent.  Lots 


'  Analyse*  shall  be  conducted  in  accordance  with 
•OfTicial  Methods  of  Analysia  of  thf  Association  of 
Official  Analytical  Chemists  (AOAC)."  15th  edition. 
1989.  f  S  983  18  (page  931)  935.47  (pajje  933).  9n  19 
(page  933).  which  are  incorporated  by  reference. 


being  tested  to  establish  compliance 
shall  be  held  until  the  internal  brine 
concentration  has  been  determined  and 
found  to  be  at  least  6  percent.  If  the 
minimum  internal  brine  concentration  is 
less  than  6  percent  the  lot  being  tested 
shall  be  held  until  the  establishment 
brings  the  lot  into  compliance  by  further 
processing. 

[2]  To  maintain  compliance,  the 
estabhshment  shall  take  samples,  have 
the  samples  analyzed,  and  perform  the 
brine  calculations  as  set  forth  above 
from  one  lot  every  13  weeks.  Lots  being 
tested  to  maintain  compliance  shall  not 
be  held.  If  the  minimum  internal  brine 
concentration  is  less  than  6  percent  in  a 
lot  being  tested  to  maintain  compliance, 
the  establishment  shall  develop  and 
propose  steps  acceptable  to  FSIS  to 
ensure  that  the  process  is  corrected. 

[3]  Accredited  laboratory  results  and 
the  brine  calculations  shall  be  on  file  at 
the  estabhshment  and  available  to 
Program  employees  for  review. 

Method  No.  6 — Dry-Cured  Hams. 

(A)  Curing:  The  establishment  shall 
process  the  ham  to  a  minimum  internal 
brine  concentration  of  6  percent  by  the 
end  of  the  drying  penod.  Brine 
concentration  is  calculated  as  100  times 
the  salt  concentration  divided  by  the 
sum  of  the  salt  and  water 
concentrations. 

Percent  bnne  =  100  x;  |saltl/f[8altl  +  |watcr|) 

(B)  Drying  and  total  process  limes: 
The  establishment  shall  dry  the  cured 
ham  by  placing  it  in  a  drying  chamber  at 
a  minimum  temperature  of  100  'F.  (41 
X.)  for  at  least  4  days.  The  total  process 
time  from  the  addition  of  salt  to  the 
removal  from  the  drying  chamber  shall 
be  at  least  34  days. 

(C)  Ensuring  an  acceptable  internal 
brine  concentration: 

(;)  To  establish  compliance,  the 
estabhshment  shall  lake  product 
samples  from  the  first  12  lots  of 
production  as  follows:  From  each  lot. 

[i]  One  sample  shall  be  taken  from 
each  of  5  or  more  hams; 

[ii]  Each  sample  shrill  be  taken  from 
the  biceps  femoris.  As  an  alternative  to 
the  use  of  ihe  biceps  femoris,  the 
Agency  shall  consider  other  metbod(s) 
of  sampHng  the  dry-cured  hams  to 
determine  the  minimum  internal  brine 
concentration,  as  long  as  the 
establishment  proposes  it  ar.d  submits 
data  and  other  information  to  establish 
its  sufficiency  to  the  Director  of  the 
Processed  Products  Inspection  Division; 

[ill]  Each  sample  shall  weigh  no  less 
than  100  grams; 

(;V)  The  samples  shall  be  combined  as 
one  composite  sample  and  sealed  in  a 
water  vapor  proof  container; 
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[v]  The  composite  sample  shall  be 
submitted  to  an  accredited  laboratory 
under  the  provisions  of  S  318.21  of  the 
Federal  meat  inspection  regulations  to 
be  analyzed  for  salt  and  water  content 
using  a  method  prescribed  by  the 
Association  of  Official  Analytical 
Chemists.*  If  the  time  between  sampling 
and  submittal  of  the  composite  sample 
to  the  accredited  laboratory  will  exceed 
8  hours,  then  the  establishment  shall 
freeze  the  composite  sample 
immediately  after  the  samples  are 
combined; 

[vi]  Once  the  laboratory  results  for  the 
composite  sample  are  received,  the 
manufacturer  shall  calculate  the  internal 
brine  concentration  by  multiplying  the 
salt  concentration  by  100  and  then 
dividing  that  figure  by  the  sum  of  the 
salt  and  water  concentrations; 

[vii]  Compliance  is  established  when 
the  samples  from  the  first  12  lots  of 
production  have  a  minimum  inlrrnal 
brine  concentration  of  6  percent.  Lots 
being  tested  to  establish  compliance 
shall  be  held  until  the  internal  brme 
concentration  has  been  determined  and 
found  to  be  at  least  6  percent.  If  the 
minimum  internal  brine  concentration  is 
less  than  6  percent,  the  lot  being  tested 
shall  be  held  until  the  estdbli.shment 
brings  the  lot  into  compliance  by  further 
processing. 

{2]  To  maintain  compliance,  the 
establishment  shall  take  samples,  hiue 
the  samples  analyzed,  and  perform  the 
brine  calculations  as  set  forth  above 
from  one  lot  every  13  weeks.  Lots  being 
tested  to  maintain  compliance  shall  not 
be  held.  If  the  minimum  internal  brme 
concentration  is  less  th.in  6  percent  in  a 
lot  being  tested  to  maintain  compliance, 
the  establishment  shall  develop  and 
propose  steps  acceptable  to  FSIS  to 
ensure  that  the  process  is  corrected 

(J)  Accredited  laboratory  results  and 
the  brine  calculations  shall  be  on  file  at 
the  establishment  and  available  to 
Program  employees  for  review 
•         t         •         t        • 

Done  at  Washington.  DC.  on  December  3. 
1990. 

L«»ler  M.  Crawford, 

Adnunistnitor.  Food  Safety  and  Inspection 

Si^rvne. 

|FR  Due.  91-190  Filed  1-4-91.  845  am] 
aiLLIMa  CODE  M10-0*MI 


'  Analyses  shall  be  conducted  in  au.ofdance  with 
"Ofricidl  Melhcxls  of  Analysis  nf  the  Association  of 
Official  Analytical  Chemists  (AOACI. '  15th  edition, 
1988.  }}  983  18  (page  9311  935  47  I  page  93.11  9^1  19 
|pa))«>  93,jj,  which  are  incorporated  b>  reference 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[IA-52-891 
RIN  1545-A065 

Methods  of  Accounting— Limitation  on 
ttie  Use  of  ttie  Cash  Receipts  and 
Disbursements  Method  of  Accounting 

AGENCY:  internal  Revenue  Services, 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

rcRulations. 

summary:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register  the  Internal  Revenue  Service  is 
issuing  a  proposed  regulatory 
amendment  to  provide  rules  to 
taxpayers  that  fail  to  change  from  the 
cash  receipts  and  disbursements  method 
of  accounting  ("cash' method")  in 
accordance  with  the  provisions  of 
section  448  and  the  regulations 
thereunder.  The  text  of  the  amendments 
also  serves  as  the  comment  document 
for  this  notice  of  proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  8, 1991.  The  amendments  are 
proposed  to  apply  to  taxable  years 
beginning  after  December  31, 1986. 
ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:  CORP:  T:R 
(l.\-52-«9).  room  4429.  Washington.  DC 
20224, 

FOR  FURTHER  INFORMATION  CONTACT: 
James  .A  Orefice.  202-566-3637,  not  a 
toll-free  call 
SUPPI^MENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
US.C.  .3504  (h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
(154S-114"),  Washington.  DC  20503.  with 
copies  to  the  Internal  Revenue  Service, 
Attention:  IRS  Reports  Clearance 
Officer  T:  FP.  Washington.  DC  20224. 

The  collection  of  information  in  these 
regulations  is  in  §  1  448-lT  (h)  (2)  (ii) 
(B).  This  information  is  required  by  the 
Internal  Revenue  Service  in  order  for  the 
Commissioner  to  monitor  the  change 
from  the  cash  method  as  required  by 


section  448.  The  information  will  be 
used  to  verify  that  no  duplication  or 
omission  of  items  of  income  or  expense 
resulted  from  such  change  and  that 
taxpayers  are  adhering  to  the  terms  and 
conditions  that  the  Commissioner  has 
imposed  on  the  taxpayer  in  order  to 
effectuate  such  change.  The  likely 
respondents  are  large  corporations, 
large  partnerships  with  a  C  corporation 
partner,  and  tax  shelters. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  and/or  recordkeepers  may 
require  greater  or  less  time,  depending 
on  particular  circumstances. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  100  hours. 

The  estimated  annual  burden  per 
respondent  and/or  recordkeeper  varies 
from  30  minutes  to  90  minutes, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  60 
minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  100. 

Estimated  annual  frequency  or 
responses:  One-time. 

Background 

This  docum.ent  contains  a  proposed 
amendment  to  the  Temporary  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  448  of  the  Internal  Revenue 
Code  of  1986  (the  "Code").  These 
amendments  would  conform  the 
regulations  to  section  801(a)  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  90-514. 100 
Stat.  2345)  and  are  issued  under  the 
authority  contained  in  section  7805  of 
the  Code  (6fiA  Stat.  917;  26  U  S  C.  7805). 

Explanation  of  Provisions 

Section  448  of  the  Code  generally 
prohibits  the  use  of  the  cash  method  by 
C  corporations,  partnerships  with  a  C 
corporation  partner,  and  tax  shelters.  In 
general,  section  448  is  effective  for 
taxable  years  beginning  after  December 
31, 1986. 

The  Internal  Revenue  Service  has 
received  numerous  inquiries  from 
taxpayers  that  failed  to  comply  with  the 
effective  date  provisions  of  section  448. 
To  provide  guidance  for  these 
taxpayers,  §  1.448-lT  of  the  temporary 
regulations  is  amended  to  provide  rules 
under  section  448  for  voluntary  changes 
in  methods  of  accounting. 

Special  Analyses 

It  has  be  ;r  determined  that  these 
rules  are  net  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
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Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  on  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  amendments 
are  adopted,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the  Internal 
Revenue  Service  by  any  person  who 
also  submits  written  comments.  If  a 
public  hearing  is  held,  notice  of  the  lime 


and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
amendments  to  the  temporary 
regulations  is  James  A.  Orefice.  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting).  Internal  Revenue 
Service.  However,  other  personnel  from 
the  Service  and  Treasury  Department 
participated  in  their  development. 
Fred  T.  Goldberg,  Jr., 
Commissioner  of  Inlemal  Revenue. 
[i  R  Doc.  91-47  Filed  1-4-91;  8  45  am) 
BILUMG  COOC  4»30-01-«« 
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This  taction  of  the  FEDERAL  REGISTER 
contairw  documanti  oO«er  t^an  rules  or 
proposed  luiet  ttwt  are  applicable  to  t^e 
public  Nolioae  o(  hearings  and 
irwesligalionai.  corranrttee  meetings,  agency 
decisions  and  rulings,  delegatione  o( 
authority,   filing  of  petitions  and 
applications  and  agerKy  statements  of 
organization  arxl  functions  are  examples 
of  docunwnts  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Offlc«  of  th«  S«crttary 

llMt  Import  Limitations;  First 
Quarterly  Estimate 

Public  Law  88-482,  enacted  August  22. 
1964,  as  amended  by  Public  Law  96-177. 
Public  Law  100-418.  and  Public  Law 
100-449  (hereinafter  referred  to  as  the 
"Act"),  provides  for  limiting  the  quantity 
of  fresh,  chilled,  or  frozen  meat  of 
bovine,  sheep  except  lamb,  and  goats; 
and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10,00, 

.01.20.20,  0201.20.40,  0201.20.60. 
0201.30.20,  0201.30.40,  0201.30.60. 
0202.10.00,  0202.20.20.  0202.20.40. 
0202.20.60.  0202.30.20,  0202.30.40. 
0202.30.60.  0204.21.00.  0204.22.40. 
0204.23.40.  0204.41.00.  0204.42.40. 
0204.43,40.  and  0204.50.00),  which  may 
be  imported,  other  than  products  of 
Canada,  into  the  United  States  in  any 
calendar  year.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada, 
provided  for  in  Harmonized  Tariff 
Schedule  of  the  United  States 
subheadings  0201.10.00,  0201.20  40, 
0201,20.60,  0201.30.40,  0201.3060, 
0202.10.00.  0202.20.40.  0202.20.60, 
0202.30.40.  0202.30.60,  0204.21.00, 
0204.22.40.  0204.23.40,  0204.41.00, 
0204.42.40.  0204.43.40.  and  0204. 5000 
(hereinafter  referred  to  as  'meat 
articles"),  in  the  absence  of  limitations 
under  the  Act  during  such  calendar  year, 
would  equal  or  exceed  110  percent  of 
the  estimated  aggregate  quantity  of  meat 
articles  prescribed  for  calendar  year 
1991  by  subsection  2(c)  as  adjusted 
under  subsection  2(d)  of  the  Act. 

In  accordance  with  the  requirements 
of  the  Act.  1  have  made  the  following 
estimates: 

1.  The  estimated  aggregate  quantity  of 
meat  articles  prescribed  by  subsection 
2(c)  as  adjusted  by  subsection  2(d)  of 


the  Act  for  calendar  year  1991  is  l,19a6 
million  pounds. 

2.  The  first  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles 
which  would,  in  the  absence  of 
limitations  under  the  Act.  be  imported 
during  calendar  year  1991  is  1.220 
million  pounds. 

Done  at  Washington.  DC  this  3l8t  day  of 
December.  1990. 
Clayton  Yeutter. 

Secretary  of  Agriculture. 

[FR  Doc  91-186  File  1-4-91;  8:45  am) 

BIUUNQ  coot  J410-01-M 


Agricultural  Stabilization  and 
Conservation  Service 

Solicitation  of  Proposals  Concerning 
Milk  Inventory  Management  Program 

agency:  Agricultural  Stabilization  and 
Conservation  Service.  Agriculture. 

action:  Solicitation  of  proposals. 

summary:  Section  204(e)  of  the 
Agriculture  Act  of  1949  (the  "1949  Act"), 
as  amended,  requires  that  the  Secretary 
of  Agriculture  prepare  and  submit 
before  August  1, 1991.  a  report  on 
various  milk  inventory  management 
programs  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate.  The  Secretary  is  directed  to 
study  two  inventory  management 
programs  specified  in  section  204(e).  and 
to  request  proposals  from  the  public  on 
alternative  programs  for  study.  The 
Secretary  is  prohibited  from  studying 
any  program  that  includes  a  milk 
production  termination  program  similar 
to  the  Diary  Termination  Program 
implemented  pursuant  to  the  Food 
Security  Act  of  1985  or  any  program  that 
contains  support  price  reductions  below 
the  levels  established  in  the  1949  Act. 
This  notice  solicits  proposals  for  the 
Secretary's  study  and  sets  out  the 
statutory  criteria  for  evaluating 
proposals. 

DUE  DATE  FOR  PROPOSALS:  In  order  to 
assure  consideration,  proposals 
submitted  in  response  to  this  notice 
must  be  received  by  February  6, 1991. 

ADDRESSES:  Proposals  should  be  mailed 
to  Dr.  Charles  Shaw,  Commodity 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service. 


U.S.  Department  of  Agriculture.  P.O.  Box 
2415.  Washington,  DC  20013. 

FOR  FURTHER  INFOm«ATK>N  CONTACT: 

Dr.  Charles  Shaw,  Group  Leader,  Dairy 
and  Sweeteners  Group,  Commodity 
Analysis  Division.  Agricultural 
Stabilization  and  Conservation  Service, 
room  3756,  South  Agriculture  Building; 
telephone  (202)  447-7601. 

FORM  OF  PROPOSAU  No  specific  format 
is  required,  but  proposals  must  contain 
sufficient  detail  to  permit  analysis  and 
evaluation  consistent  with  the  statutory 
criteria  enumerated  in  the 
Supplementary  Information  section 
which  follows. 

SUPPUMENTARY  INFORMATION:  Section 
101(a)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
amended  the  Agriculture  Act  of  1949  by 
adding  section  204.  Section  204(e) 
directs  the  Secretary  of  Agriculture  to 
study  programs  and  to  prepare  and 
submit  a  report  and  recommendations 
on  various  milk  inventory  management 
programs  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate 

The  Secretary  is  required  to  study:  (i) 
A  program  which  would  establish  an 
alternative  classification  of  milk 
contained  in  section  8c(5)  of  the 
Agricultural  Marketing  Agreenient  Act 
of  1937;  and  (ii)  a  program  which  would 
support  the  income  of  milk  producers 
through  a  system  of  established  prices 
and  deficiency  payments. 

The  Secretary  also  is  required  to 
study,  after  consulting  with  Congress, 
other  programs  proposed  by  the  public 
which  the  Secretary  deems  appropriate. 

The  Secretary  is  prohibited  from 
studying  any  milk  inventory 
management  program  that  (i)  includes 
any  milk  production  termination 
program  that  is  similar  to  the  program 
established  under  section  201(d)(3)  of 
the  Agricultural  Act  of  1949,  as 
amended,  or  (ii)  reduces  the  support 
price  below  the  levels  established  by  the 
Agriculture  Act  of  1949,  as  amended. 

The  Secretary  is  directed  by  section 
204(e)  to  consider  the  following  criteria 
in  evaluating  inventory  management 
programs: 

(i)  The  ability  of  the  program  to  limit 
Government  purchases  of  milk  products 
to  6.000.000.000  pounds  (milk  equivalent. 
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total  milk  solids  basis)  in  a  calendar 
year: 

(ii)  The  speed  and  effectiveness  of  the 
program  in  reducing  excess  milk 
production; 

(iii)  The  program's  effectiveness  in 
sustaining  reduced  milk  production  for 
at  least  a  5-year  period  with  and  without 
the  continuation  of  the  program; 

(iv)  The  regional  impact  of  the 
program  of  milk  prices,  producer 
revenue,  and  milk  supplies; 

(v)  The  impact  of  the  program  on 
national  producer  income  and 
Government  expenditures; 

(vi)  The  impact  of  the  program  on  the 
rural  economy  and  on  maintaining 
family  farms; 

(vii)  The  impact  of  the  program  on  the 
availability  of  wholesome  dairy 
products  for  domestic  and  foreign 
nutrition  and  food  assistance  programs: 

(viii)  Technological  innovations; 

(ix)  The  effectiveness  of  the  program 
in  reducing  butterfat  production  and 
increasing  protein  content  in  milk; 

(x)  The  impact  of  the  program  on 
temporary  increases  and  decreases  of 
milk  production; 

(xi)  The  impact  of  the  program  on  the 
United  States  livestock  industry;  and 

(xii)  All  other  issues  the  Secretary 
considers  appropriate. 

After  analyzing  the  alternative 
inventory  management  programs,  the 
Secretary,  must,  no  later  than  June  1. 
1991,  provide  for  public  notification  and 
comment  on  the  program  studied. 
Because  of  the  short  time  period  for 
conducting  the  study  and  for  asking  for 
comment  on  the  programs  actually 
studied,  it  has  been  determined  that  it  is 
necessary  to  limit  to  30  days  the  period 
in  which  proposals  for  programs  for 
study  may  be  assured  of  consideration. 

Solicitation  of  Proposals  for  Study  of 
Milk  Inventory  Management  Programs 

Accordingly,  the  public  is  hereby 
requested  to  submit  proposals  for  a  milk 
inventory  management  program  to  be 
studied  by  the  Secretary  of  Agriculture 
pursuant  to  section  204(e)  of  the  1949 
Act.  Proposals  should  address  the 
criteria  upon  which  programs  must  be 
evaluated  by  the  Secretary,  and  persons 
submitting  proposals  should  take  into 
account  that  certain  types  of  programs, 
as  indicated  above,  cannot  be  studied 
for  purposes  of  meeting  the 
requirements  of  that  section. 

Signed  At  Washington.  DC  this  31  day  of 
December  1990. 
Keith  D.  Bjerke. 

Administrator,  Agriculture  Stabilization  and 
Conservation  Service. 
(FR  Doc.  91-168  Filed  1-4-91;  8;45  am) 

BILUNO  CODE  3410-OS-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
[Docket  Na  900961-0341] 

Foreign  Availability  Determination: 
Pyrolytic  Boron  Nitride  (PBN) 

agency:  Office  of  Foreign  Availabihty. 
Bureau  of  Export  Administration. 
Department  of  Commerce. 
action:  Notice  of  positive 
determination. 

SUMMARY:  On  November  30. 1990.  under 
the  authority  of  the  Export 
Administration  Act  of  1979.  as  amended 
(EAA)  and  the  Export  Administration 
Regulations  (EAR),  the  Department  of 
Commerce  determined  that  foreign 
availability  of  pyrolytic  boron  nitride 
(PBN)  controlled  under  the  Note  to 
paragraph  (b)(1)  of  ECCN  1355A  of  the 
Commodity  Control  Ust  (CCL)  (15  CFR 
799.1  Supp.  1)  exists  to  controlled 
countries.  The  Commerce  Department 
has  initiated  action  to  amend  the  CCL 
and  to  submit  the  determination  for 
multilateral  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anatoli  Welihozkiy.  Acting  Deputy 
Director.  Office  of  Foreign  Availability, 
room  SB-097,  Department  of  Commerce, 
Washington,  DC  20230,  Telephone:  (202) 
377-8074. 
SUPPIXMENTARY  INFORMATION 

Background 

Although  the  Export  Administration 
Act  (EAA)  expired  on  September  30, 
1990,  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  continued  in  effect,  to 
the  extent  permitted  by  law,  the 
authority  provided  by  the  EAA  and  the 
Export  Administration  regulations 
(EAR)  in  Executive  Order  12730  of 
September  30, 1990. 

Part  791  of  the  EAR  establishes  the 
procedures  and  criteria  for  determining 
the  foreign  availability  of  items 
controlled  for  national  security 
purposes.  The  Secretary  of  Commerce  or 
his  designee  determines  whether  foreign 
availability  exists. 

With  limited  exceptions,  the 
Department  of  Commerce  may  not 
maintain  national  security  controls  on 
exports  of  an  item  to  affected  countries 
if  the  Secretary  or  his  designee 
determines  that  items  of  comparable 
quality  are  available  in  fact  to  such 
countries  from  a  foreign  source  in 
quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

On  July  30, 1990.  OFA  initiated  a 
foreign  availability  assessment  of  PB.\ 
to  controlled  countries.  These  items  are 


controlled  under  the  Note  to  paragraph 
(b)(1)  of  ECCN  1355A  of  the  CCL  The 
Department  published  a  notice  of  the 
initiation  of  this  assessment  in  the 
Federal  Register  (55  FR  42747)  on 
October  23, 1990. 

OFA  provided  its  assessment  and 
recommendations  to  the  Deputy 
Assistant  Secretary  for  Export 
Administration.  The  Deputy  Assistant 
Secretary  considered  the  assessment 
and  other  relevant  information  and 
determined  that  foreign  availability  of 
PBN  to  controlled  countries  exists 
within  the  meaning  of  section  5  of  the 
EAA  and  section  791  of  the  EAR.  All 
interested  government  agencies 
including  the  Departments  of  State  and 
Defense,  here  provided  an  opportunity 
to  review  and  comment  on  the 
assessment  and  determination. 

The  Department  of  Commerce  will 
soon  publish  regulations  in  the  Federal 
Register  amending  the  national  security 
export  controls  on  PBN.  Initially,  the 
Department  intends  to  remove  national 
security  based  validated  licensing 
requirements  to  all  non-controlled 
destinations.  Following  multilateral 
review  by  the  Coordinating  Committee 
for  Multilateral  Export  Controls 
(COCOM).  the  Department  will  make 
appropriate  changes  to  the  licensing 
requirements  for  exports  to  controlled 
countries  and  will  publish  them  in  the 
Federal  Register.  Until  such  time, 
current  export  controls  will  remain  in 
effect. 

If  OFA  receives  new  evidence 
concerning  this  foreign  availability 
determination,  OFA  may  reevaluate  its 
assessment.  Inquiries  A)nceming  the 
scope  of  this  assessment  should  be  sent 
to  the  Director  of  the  Office  of  Foreign 
Availability  at  the  above  address. 

Dated;  December  31, 1990. 
lames  M.  LeMunyon. 
Deputy  Assistant  Secretary  for  Export 
Administration. 
(FR  Doc  91-176  Filed  1-4-91;  8:45  am] 

BILLING  coot  M10-0T-M 


International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  Department  of  Commerce. 
action:  Notice  of  application. 


summary:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Re\iew.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
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whether  th»  Certificate  should  be 

issued 

FOB  FmrrMCT  i»moi»»i*TioN  cohtact: 

George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  (202)  377-5131. 
This  is  not  a  toll-free  number. 
SUPPtEMENTAIIY  mFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Revie\^.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Regjister  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  dale  of  this  notice  to;  Office  of 
Export  Trading  Company  Affairs. 
Interna tionai  Trade  Administration, 
Department  of  Commerce,  room  1800, 
Washington.  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552) 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  90- 
00017."  A  summary  of  the  application 
follows. 

Summary  of  the  Application 

Applicant:  Brass  and  Dronze  Ingot 
Manufacturers  (BBIM)  300  West 
Washington  Street,  suite  1500,  Chicago. 
Illinois  60606. 

Contact:  Phillip  B.  Bowman,  Executive 
Director,  Telephone:  (312)  236-2715. 

Application  Xo:  90-00017. 

Date  Deemed  Submitted:  December 
21.1990. 

Members  (in  addition  to  applicant): 
W.).  Bullock.  Inc.,  Fairfield.  AL;  Colonial 
Metals.  Co.,  Columbia.  PA:  The  Federal 
Metal  Company,  Bedford,  OH;  National 
Metals,  Ir.c,  Leeds,  AL;  The  River 
Smelting  ft  Refining  Co..  Cleveland.  OH; 
I.  Schumann  ft  Company.  Bedford,  OH; 
and  Sipi  Metals  Corporation.  Chicago, 
IL 

Export  Trade- 


Products 

Brass  and  bronze  alloys,  slag,  drosses, 
skimmings,  sludges,  and  particulates 
produced  in  the  production  of  brass  and 
bronze  alloys  and  copper  and  copper- 
based  scrap. 

Senices 

Design,  consulting,  testing,  and 
training  with  respect  to  Products  and 
related  manufacturing  processes;  and 
licensing  of  Technology  Rights 
concerning  Products  and  related 
processes. 

Technology  Rights 

Patents,  trademarks,  servicemarks, 
copyrights,  trade  secrets,  and  know- 
how. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products. 
Services,  and  Technology  Rights) 
Consulting:  international  market 
research;  marketmg  and  trade 
promotion;  trade  show  participation; 
insurance;  legal  assistance;  services 
related  to  compliance  with  customs 
requirements;  transportation;  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of  export 
orders  and  sales  leads;  warehousing; 
foreign  exchange;  financing;  liaison  with 
U.S.  and  foreign  government  agencies, 
trade  associations,  and  banking 
institutions;  and  taking  title  to  goods. 

Export  Markets: 

The  Export  Markets  include  all  parts 
of  the  world,  except  (a)  the  United 
States  (the  fifty  states  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Amencan  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands),  and  (b)  Canada. 

Export  Trade  Activities  and  Methods 
of  Operation: 

1.  BBIM,  on  behalf  of  its  Members, 
may: 

(a)  Act  as  a  clearinghouse  in  receiving 
sales  leads  and  orders  for  Products  and 
Services  in  the  Export  Markets; 

(b)  Aid  in  the  preparation  of  bids  and 
contracts  in  the  Export  Markets, 
including  making  arrangements  for 
barter  trade; 

(c)  Assist  Member  companies  in 
setting  up  joint  bids  for  export  projects 
by  making  distribution  to  Member 
companies  of  bid  requirements,  bidding 
dates,  and  purchase  specifications  as 
received  from  the  export  Markets;  and 

(d)  Provide  its  Members  or  other 
Suppliers  the  benefit  of  any  Export 
Trade  Facilitation  Service  to  facilitate 
the  export  of  Products  and  Services  to 
the  Export  Markets.  This  may  be 
accomplished  by  BBIM  itself  or  by 


agreement  with  its  Members  or  other         j 
parties.  ; 

2  BBIM  and/or  one  or  more  of  its  | 

Members  may: 

(a)  Engage  in  joint  negotiation,  joint 
offering  or  bidding,  or  other  joint  soiling 
arrangements,  including  barter 
arrangements,  for  Products  and  Services 
in  the  Export  Markets  and  allocate  sales 
resulting  from  such  arrangements  among 
the  Members; 

(b)  Establish  export  prices  and  terms 
of  sale  for  sales  of  Products  and 
Services  by  the  Members  in  the  Export 
Markets,  and  allocate  expori  markets 
and/or  export  customers  among 
themselves;  • 

(c)  Discuss  and  reach  agreements 
relating  to  specifications  and 
standardization  of  Products  and 
Services  for  the  export  Markets; 

(d)  Refuse  to  quote  prices  for,  or  to 
market  or  sell  in.  Export  Markets  with 
respect  to  Products  and  Services; 

(e)  Solicit  and  negotiate  with  non- 
member  Suppliers  to  sell  their  Products 
and  Services  or  offer  their  Export  Trade 
Facilitation  Services  through  the 
certified  activities  of  BBIM  and/or  its 
Members; 

(f)  Negotiate  for  and  purchase 
Products  and  Services  or  raw  materials 
for  making  Products  for  export  from 
either  Memt)er  or  non-member  Suppliers 
for  sale  or  resale  in  the  Export  Markets; 

(g)  Jointly  establish  or  arrange  to  have 
BBIM,  or  one  or  more  of  its  Members  or 
Suppliers,  act  as  exclusive  or  non- 
exclusive Export  Intermediaries  in  the 
Export  Markets.  Any  such  exclusive 
Export  Intermediary  may  agiee  not  to 
represent  any  other  Supplier  in  the 
relevant  market,  and  Members  may 
agree  that  they  will  not  export 
independently,  either  directly  or  through 
any  other  Export  Intermediary  or  other 
party: 

(h)  Agree  that  they  will  export  for  sale 
in  one  or  more  of  the  Export  Markets 
only  directly,  through  other  Members, 
and/or  through  designated  Export 
Intermediaries; 

(i)  Cooperate  in  responding  to 
attempted  boycotts,  refusals  to  deal,  or 
other  unfair  trade  practices  by  buyers  of 
Products  or  Services  in  the  Export 
Markets  against  any  Member,  including 
cooperation  in  seeking  relief  before  the 
U.S.  Departments  of  Commerce  and 
Justice,  the  Federal  Trade  Commission. 
the  Office  of  the  United  States  Trade 
Representative,  and/or  the  courts  and 
administrative  agencies  of  other 
countries;  and 

(j)  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  Product  and  Service 


re  ^uirements  of  specific  export 
customers  of  Export  Markets. 

3.  BBIM.  and/or  one  or  more  of  its 
Members,  may  meet  to  exchange  and 
discuss  the  following  types  of 
information; 

(a)  Information  about  sales  and 
marketing  efforts  for  the  Export 
Markets,  activities  and  opportunities  for 
sales  of  Products  and  Services  in  the 
Export  Markets,  seUing  strategies  for  the 
Export  Markets,  pricing  in  the  Export 
Markets,  projected  demands  in  the 
Export  Markets,  customary  terms  of  sale 
in  the  Export  Markets,  prices  and 
availability  of  Products  and  Services 
from  competitors  for  sales  in  the  Export 
Markets,  and  specifications  for  Products 
and  Services  by  customers  in  the  Export 
Markets; 

(b)  Information  about  the  export 
prices,  terms,  quality,  quantity,  source 
end  delivery  dates  of  Products  and 
Ser\'ices  available  from  Members  for, 
export  or  from  non-members  for  use  in 
barter  transactions: 

(c)  Information  about  terms  and 
conditions  or  contracts  for  sales 
(including  barter  transactions)  in  the 
Export  Markets  to  be  considered  and/or 
bid  on  by  BBIM  and  its  Members; 

(d)  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for  the 
Export  Markets  and  allocation  of  sales 
icsulting  from  such  arrangements  among 
the  Members: 

(e)  Information  about  expenses 
specific  to  exporting  to  and  within  the 
Export  Markets,  including,  without 
limitation,  transportation,  intermodal 
shipments,  insurance,  inland  freight  to 
port,  port  storage,  commissions,  export 
sales,  documentation,  financing, 
customs,  duties,  and  taxes; 

(f)  Information  about  U.S.  and  foreign 
Legislation  and  regulations  affecting 
sales  in  the  Export  Markets;  and 

(g)  Information  about  BBIM's  or  its 
Members'  export  operations,  including, 
without  limitation,  sales  and  distribution 
networks  established  by  BBIM  or  its 


Members  in  the  Export  Markets,  and 
prior  export  sales  by  Members 
(including  export  price  information). 

Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  gales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product. 
Service,  Technology  Right,  and/or 
Export  Trade  Facilitation  Service, 
whether  a  Member  or  nonme.Tiber. 

Dated:  December  31, 1900. 
George  Muller, 

Director.  Office  of  Export  Trading  Company 
A  f fairs. 
[FR  Doc.  91-15fl  Filed  1-4-91;  8:45  am] 

BILUMO  COOe  35»-0»WI 


National  Oceanic  and  Atniospheric 
Administration 

Permits;  Foreign  Fishing 

In  accordance  with  a  memorand^jm  of 
understanding  with  the  Secretary  of 
State,  the  National  Marine  Fisheries 
Service,  on  behalf  of  the  Secretary  of 
State,  publishes  for  public  review  and 
comment  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  vessels  to 
fish  in  the  Exclusive  Economic  Zone 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act,  16  U.S.C.  1801  et  seq). 
Send  comments  on  applications  to: 
NOAA— National  Marine  Fisheries 
Service,  Office  of  Fisheries 
Conservation  and  Management,  1335 
East  West  Highway,  Silver  Spnng, 
Maryland  20910. 
or,  to  the  appropriate  Regional  Fishery 
Management  Council  (RF\tC}  reviewing 
applications,  as  listed  below: 


Douglas  G.  Marshall  Executive  Director. 

New  England  Fishery  Management 
Council.  5  Broadway  (Route  1). 
Saugus,  MA  01906,  617/231-0422. 
John  C.  Bryson,  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building,  room  2115,  320  South 
New  Street.  Dover,  DE  19901,  302/874- 
2331. 
Robert  K.  Mahood  Executive  Director, 
South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  suite  306. 
1  Southpark  Circle.  Ciiarleston.  SC 
29407.  803/571-4366. 
Miguel  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management 
Council,  Banco  De  Ponce  Building, 
suite  1108.  Hato  Rey.  PR  00918  809/ 
753-6910. 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council.  Lincoln  Center  suite  881,  5401 
West  Kennedy  Blvd.  Tampa,  Fl  33609, 
813/228-2815. 
Lawrence  D.  Six,  Ebteculive  Director. 
Pacific  Fishery  Management  Council 
Metro  Building,  suite  420.  2000  S.W. 
First  Avenue,  Portland.  OR  97201,  503/ 
326-6352. 
Clarence  Pautzke.  Executive  Director. 
North  Pacific  Fishery  Management 
Council  P.O.  Box  103136,  Anchorage, 
AK  99510,  907/2-1-2809. 
Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fisherv'  Management 
Council,  1164  Bishop  Street,  room 
1405,  Honolulu,  HI  96813.  808/523- 
1368. 

For  further  information  contact  John 
D.  Kelly  or  Robert  A.  Dickinson  1(301) 
427-2337], 

Dated:  December  31, 1990. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  S€r\ice. 

Fishery  codes  and  RFMCs  which 
review  applications  for  individual 
fisheries  are  as  follows: 


Code 


Fishery 


ABS. 
BSA. 
GOA. 
NWA 
SNA. 

woe 

PBS.. 


Atlantic  Bil!fiSh  and  Sh,arks ~ 

Bering  Sea  and  Aleutian  island  Groundftsfi 

GuN  of  AlasKa  GrounOhsh - 

Northwest  Atlantic  Ocean _ 

Snail  (Benng  Sea) ™- 

Paofic  Coast  Groundfish  (Washington,  Oregon  and  CaWomia).. 
Pacific  Billfishes,  Oceanic  SharXs,  Wahoo,  and  Maht-mahi  


Regional  Fishery  Management  Council 


New  England,  MKJ-Attafrtic,  Sooth  ABarrtic  Gu«  o)  Mexico,  Ca-ttbean 

North  Pacific. 

North  Pacrfic. 

New  Engtand,  M'<*-Atlantic. 

North  Pacific 

Pacrtic 

Western  Pacific 


Activity  codes  which  specify 
categories  of  fishing  operations  appHed 
for  are  as  follows; 


Activity  Code 

1,  — Catching,  processing,  transshipping 

(TALFF) 

2.  — Processing,  transshipping, 

supporting  (T.MJFF) 


.  —Transshipping,  scouting,  supporting 

(TALFF] 
.  — Processing,  transshipping, 

supporting  (JVP) 
.  —Transshipping,  scouting,  supporting 

OVP) 
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6.  —Transshipping,  scouting,  supporting 

(DAH) 
7. — Processing,  transshipping. 

supporting  (SEAWARD  OF  EEZ) 

8.  —Transshipping,  supporting  (NON- 

EEZ) 

9.  — Supporting  (ALL) 
Additional  information  on  foreign 

fishing  activity  codes  may  be  found  at 
50  CFR  611.3(c).  joint  venture  (JV)  and 
directed  fishing  requests  are 
summarized  below,  followed  by  a  vessel 
list  indicating  requested  fisheries  and 
activities. 

China  (CH) 

The  Government  of  the  People's 
Republic  of  China  proposed  a  JV  in  the 
BSA  to  purchase  25,000  metric  tons  (mt) 
of  yellowfin  sole;  5,000  mt  of  rock  sole; 
5,000  mt  of  Pacific  cod.  and  10,000  mt  of 
other  flatfish.  A  CAO  JV  was  proposed 
to  purchase  5.000  mt  of  yellowfin  sole. 

Japan  (J A) 

The  Government  of  Japan  proposed 
JV's  in  the  BSA  to  purchase  83.000  mt  of 
yellowfin  sole,  rock  sole  and  other 
flatfishes.  Joint  ventures  were  proposed 
for  unspecified  quantities  of  fiatfish  and 
other  species  in  the  GAO.  A  WOC  JV 
was  proposed  to  purchase  79.000  mt  of 
Pacific  whiting. 


KoKa  (KSj 

The  Government  of  the  Republic  of 
Korea  proposed  JV's  in  the  BSA  to 

purchase  149,700  mt  of  yellowfin  sole; 
31.950  mt  of  other  fiatfish;  43,200  mt  of 
pollock;  12.500  mt  of  Pacific  cod;  6,200 
mt  of  atka  mackerel,  and  5,300  mt  of 
unspecified  species. 

The  Netherlands  (NL) 

The  Government  of  the  Kingdom  of 
the  Netherlands  applied  to  fish  in  the 
NWA  for  27.000  mt  of  Atlantic  mackerel 
and  proposed  to  purchase  9,000  mt  of  JV 
mackerel.  Information  on  Dutch  foreign 
fishing  applications  was  reported  at  55 
FR  53033  on  December  26, 1990,  and  is 
repeated  here  for  the  convenience  of 
readers. 

Poland  (PL) 

The  Government  of  the  Polish  People's 
Republic  proposed  JV's  in  the  BSA  to 
purchase  15,000  mt  of  yellowfin  sole 
and/or  other  fiatfish.  Joint  ventures  in 
the  WOC  were  proposed  to  purchase 
60,000  mt  of  Pacific  whiting. 

USSR  (UR) 

The  Government  of  the  Union  of 
Soviet  Socialist  Republics  proposed  a  JV 
in  the  NWA  to  purchase  54,000  mt  of 
Atlantic  mackerel.  Information  on  Soviet 
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foreign  fishing  applications  for  the  NWA 
was  published  previously  at  55  FR  53033 
on  December  26, 1990.  and  is  repeated 
here  in  part  for  the  convenience  of 
readers.  However,  it  should  be  noted 
that  the  information  reported  here 
differs  from  that  published  previously 
because  in  the  interim  the  Soviets 
withdrew  a  foreign  fishing  application 
requesting  the  direct  harvesting  of  18,000 
mt  of  Atlantic  mackerel  and  the 
purchase  of  6.000  mt  of  JV  mackerel. 

This  notice  also  advises  of  the  receipt 
of  applications  to  transship  in  th?  EEZ 
fish  production  from  outside  the  EEZ 
(e.g.,  production  from  the  "donut  hole" 
seaward  of  the  Bering  Sea  management 
area).  A  notice  regarding  such 
applications  (for  activity  code  8)  was 
published  at  55  FR  38376  on  September 
18, 1990,  for  a  45-day  comment  period. 

The  "TYPE'  column  of  the  following 
vessel  list  denotes  vessel  types  as 
follows: 


Type 


Descnptwn 


10. 
11. 
12 
15, 
20 
25 


Factory  Ship 
Cargo  Transport. 
Tanker  Fuel/Watef 
Large  Stem  Trawler 
Medium  Stem  Trawler 
Small  Stem  Trawlef. 


Permit  ^4o. 


CH-91-0001  .. 
CH-91-0002... 
CH-91-0003... 
CH-91-C0C6._ 
CH-91-0007... 
CH-91-OOOe... 
CH-91-0009... 
CH-91-0010... 
CH-91-0C11... 
CH-91-O012.„ 
DA-91-0011... 
DA-91-0012.. 
JA-91-O0ie... 
JA-91-0019... 
JA-91-0024... 

JA-9 1-0025... 

JA-91-0027... 

aA-91-0028... 

JA-91-0029... 

JA-91-0034... 

JA-91-0046... 

JA-9 1-0047... 

JA-9 1-0056... 

JA-91-0074.., 

JA-91-0075.. 

JA-91-0076.. 

JA-91-0085.. 

JA-9 1-0086.. 

JA-9 1-0087.. 

JA-91-0088. 

JA-91-0089 

JA-91-0096  . 

JA-91-0098  . 

JA-91-0099  . 

JA-91-0102.. 

JA-91-0103.. 

JA-91-0104.. 


Vessel  name 


GENG  HAI 

VAN  YUAN  1 

KAICHUANG 

VAN  YUAN  NO.  2  _.. 
YUN  HAI  .._ 


Type 


HAI  FENG  301 

HAI  FA 

KAITUO _ 

YAN  YUAN  NO.  3 . 

BAI  LING  HAl. 

NEW  ZEALAND  REEFER . 

NIPPON  REEFER 

YAYOI  MARU 

KASHIWAGI  MARU 

STARLING   

MIYOSHIMA  MARU 

RISHIRI 

SHOUTOKU  MARU 

TAKUYO  MARU 

SEAGULL 

SHINTAKARA  MARU.. 
SHIN8UNG0  MARU-. 
TOSHIN  MARU 


Fistiery-actn/ity 


SHINYO  MARU 

HIYOSHi  MARU 

YOHTEI  MARU 

TAISEI  MARU  NO.  3.... 

ENYOH  MARU _.. 

YOKO  MARU 

KAIYO  MARU 

ETSUYOH  MARU 

AKiSHIO  MARU _.. 

PALOMA 

SANYO  MARU.. ™ 

KEIYO  MARU 

KINYO  MARU 

ANYO  MARU  NO.  15.. 


15 

15 

15 

10 

10 

11 

11 

15 

15 

15 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

25 


BSA-4-8  GOA-5-8  WOC-4-8 
BSA-4-8  GOA-5-8  WOC-4-8 
BSA^-8  GOA-5-8  WOC-4-8 
BSA-4-8  GOA-5-8  WOC-4-8 
BSA-4-8  GOA-5-8  WOC-4-8 
BSA-8-5  GOA-8-5  WOC-8-5 
BSA-8-5  GOA-8-5  WOC-8-5 
BSA-8-4  GOA-6-5  WOC-8-4 
BSA-8-4  GOA-5-8  WOC-4-8 
BSA-8-4  GOA-6-8  WOC-4-8 
BSA-8-5  GOA-5-8  NWA-6-3-5  WOC-5-8 
BSA-5-8  GOA-5-8  NWA-»-5-3  WOC-8-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOG-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5 

BSA-5-9  GOA-5-9  WOC-5-9      . 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
BSA-5-9  GOA-5-9  WOC-5-9 
BSA-5-9  GOA-9-5  WOC-9-5 
j  BSA-5  GOA-5  WOC-5 

BSA-9-5  GOA-9-5  WOC-9-5 
I  BSA-4  GOA-4 
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Permit  No 


Vesael  name 


-t- 


JA-91-0109.. 

JA-91-0136 

JA-91-0137 


JA-9 1-0 138 

JA-91-0139 

JA-91-0142 

JA-91-0143 

JA-91-0146 

JA-91-0147 

JA-91-0148... 
JA-91-0157.._.. 

JA-91-0158 

JA-91-0179 

JA-91-0180 

JA-91-0ie4 

JA-91-0192 

JA-91-0193 

JA-91-0194 

JA-91-0195 

JA-91-0196 

JA-91-0197 

JA-91-0198 

JA-91-0199 

JA-91-0205-.... 

JA-91-0206 

JA-91-0207 

JA-91-0222 

JA-91-0223 

JA-91-0225 

JA-91-0227 

JA-91-022S 

JA-91-0229 

JA-91-0231 

JA-91-0232 

JA-9 1-0233 

JA-9 1-0234 

JA-91-0236 

JA-91-0237 

JA-91-0239 

JA-91-0306 

JA-91-0332 

JA-91-0333 

JA-91-0336 

JA-91-0337 

JA-91-0340 

JA-91-0343 

JA-91-0352 

JA-91-0359 

JA-91-0383 

JA-91-0553 

JA-91-0563.. 
JA-9 1-0564.. 

JA-91-0565. 

JA-91-0570.. 

JA-91-0572.. 

JA-91-0574.. 

JA-91-0575.. 

JA-91-0576.. 

JA-91-0581.. 

JA-9 1-0583.. 

JA-91-0586.. 

JA-91-0587,. 

JA-91-0588... 

JA-91-0589.. 

JA-9 1-0593.. 

JA-91-0594. 

JA-91-0598.. 

JA-91-0631.. 

JA-91-O640.. 

JA-91-0641.. 

JA-91-0642.. 

JA-91-0643.. 

JA-91-0647.. 

JA-91-0881.. 

JA-91-0893.. 

JA-91-0929. 

JA-91-1053.. 

JA-91-1054.. 

JA-91-1055.. 

JA-91-1096.. 


EIYO  MARU  (B)_. 
SHUNYO  MARU- 
SHINWA  MARU., 
HOKUSHIN  MARU ...._ 

KOMEI  MARU 

HlKARl  MARU  NO.  8_ 
KA7U  MARU  NO.  8  .. 
SAGAMl  MARU 


HANAZONOMARU.- 

SALTLAKE _ 

AKEBOfJO  MARU  NO.  77_ 
OHVO  MARU. 
SH1DAKA  MARU . 
CHITOSE  MARU ... 


ORIENTAL  CRANE 

KOSHIN  MARU  NO.  3_~ 

TAISETSU  MARU 

HOZAN  MARU 

AT  AGO  MARU 

HEKtFU ....- 

CHtYO  maf;u 

T0M1  MARU  NO.  87 

CHtKUZEN  MARU 

TAISDMARU  NO.  15  — 
POHAH 


Type 


SHINMEI  MARU 

TOMl  MARU  NO.  86 

KAMUl  MARU ._ 

KOSHIN  MARU  NO.  1  ..-„ 
WASHINGTON  MARU  — 

DAI  AN  MARU  NO.  158 

YOSHI  MARU  NO.  38 

ZUIHOO  MARU  r*0.  88_ 

MATENA  LUMO 

ARIZONA  MARU 

OREGON  MARU 

KAIHO  MARU 

M1YABI  MARU 

ORIENTAL  EAGLE 


31 


AKEBONO  MARU  NO. 
TENYO  MARU  NO.  2  .. 
TENYO  MARU  NO.  3 .. 

CH1KUBU  MARU 

TSUDA  MARU 

RIKUZEN  MARU 

KOYO  MARU  NO.  3.-.. 

TENYO  MARU _. 

TOKACHI  MARU  (B)... 

KOYO  MARU — 

DAIAN  MARU  NO.  188 

SHINNICHI  MARU  NO.  38 

SHUNYOO  MARU  NO.  118 

ZUIHOO  MARU  NO.  28 

HAKUYO  MARU 

KEIFU  MARU 

CHOYOH  MARU 

SUIYO  MARU 

SUNB1RD  _ 

YAGISHIR! 


SEIYOH  MARU 

SINGAPORE  F0NTA;NE_ 

HAKKO  FONTAINE _.. 

WORLD  FONTAINE 

EBISU  FOtvfTAINE 

TOKUKO  MARU 

FUJtSHIO  MARU. 

BIYOMARU 

TOKIWA  MARU 

SHINSHO  MARU 

KOHFU  MARU 

ORION 

TOMl  MARU  NO.  58 

SAKAE  MARU ~ 

HAKKO  BOOMERANG.. 

FLORIDA  MARU  .- -. 

KISARAGI  MARU 

TAISEI  MARU  NO.  87  ... 
TAISEI  MARU  NO  98  ... 
TAtSEI  MARU  NO.  52  ._ 
NOJIMA  MARU _ 


Fishe^-activity 


11 

11 
11 

n  I 
11  ' 

''   I 
I''  I 
11  ' 
11 
11  ' 

'^\ 
11 

11  ' 

11  ' 

12  i 
20  ' 
11  I 

11  I 
11  ' 
11  ■ 
15  ' 
20 
15 

n 
11 
11 

20 

11 

20 

11 

20 

25 

20 

11 

n 

11 

11 

11 

12 

20 

15 

15 

15 

15 

15 

15 

15 

11 

11 

20 

20 

20 

20 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

20 

11 

11 

11 

11 

11 

11 

11 

11 


BSA-9-5  GOA-5-9  WOC-5-9 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-9-5  G0A-&-5  WOC-9-5 

BSA-5-9  GOA-5-9  WOC-9-5 

BSA-9-5  GOA-5-9  WOC-9-5 

BSA-5  GOA-6  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-4  GOA-6  WOC-4 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-9-5  GOA-5-9  WOC-5-9 

BSA-4  GOA-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5 

BSA-4  GOA-4  WOC-4 

BSA-4  GOA-4 

BSA-4  GOA-4  WOC-4 

BSA-9-5  GOA-5-9  WOC-5-9 

BSA-5  GOA-5 

BSA-5  GOA-6  WOC-5 

BSA-4  GOA-4 
BSA-5  GOA-5 
BSA-4  GOA-5 
BSA-5  GOA-5  WOC-5 
I  BSA-4  GOA-5  WOC-4 
'  BSA-4  GOA-4 
!  BSA-4  GOA-6  WOC-4 
BSA-5  GOA-5  WOC-5 
BSA-5  GOA-6  WOC-5 
BSA-5  GOA-6  WOC-5 
BSA-6  GOA-5  WOC-5 
BSA-5  GOA-6  WOC-5 
BSA-5-9  GOA-5-9  WOC-5-9 
BSA^  GOA-5  WOC-4 
BSA-4  GOA-4  WOC-4 
BSA-4  GOA-4  WOC-4 
BSA-4  GOA-4  WOC-5 
I3SA-4  GOA-6  WOC-4 
BSA-4  GOA-4  WOC-4 
B?A-4  GOA-4  WOC-4 
BSA-4  GOA-4  WOC-4 
BSA  5  GOA-6  WOC-5 
BSA- 5  GOA-6  WOC-5 
BSA-4  GOA-5  WOC-4 
BSA-4  GOA-6  WOC-4 
BSA-4  GOA-5  WOC-4 
BSA-4  GOA-6  WOC-4 
BSA-5  GOA-6  WOC-5 
B3A-5  GOA-5  WOC-5 
BSA-5  GOA-6 
BSA-6  GOA-5  WOC-5 
BSA  5  GOA-6 
BSA-5  GCA-6 
BSA-6  GOA-5 

BSA-S-S  GOA-9-5  WOC-9-5 
BSA-6-9  GOA-9-5  WOC-9-5 

I  BSA -9-6  GOA-9-5  WOC-9-5 

I  BSA-5-9  GOA-6-9  WOC-9-5 

I  BSA-5  GOA-5 
BSA-  6  GOA-6  WOC-5 

I  BSA-6  GOA-5  WOC-5 
BSA-5  GOA-5  WOC-5 
6S^-5  GOA-5  WOC-6 

I  BSA-5  GOA-5  WOC-5 

'  BSA-5  GOA-5  WOC-5 
BSA-4  GOA-4 
BSA-5  GOA-5  WOC-5 

I  BSA-5-9  GOA-9-5  WOC-9-5 
BSA-5  GCA-5  WOC-5 
BSA-6  GOA-6  WOC-5 
BSA-5-9  GOA-5-9  WOC-5-9 
BSA-5-9  GOA-6-9  WOC-5-9 
BSA-5-9  GOA-5-9  WOC-5-9 

1  BSA-5  GOA-5  WOC-5 
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Pemrt  No 


JA-91-1135. 

JA-91-n44, 

JA-91-1145. 

JA-91-t148 

JA-91-1153 

JA-91-1156. 

JA-91-1161. 

JA-91-1167 

JA-91-1170. 

JA-91-»171 

JA-91-1175. 

JA-91-1192 

JA-91-1193. 

JA-91-n96. 

JA-91-1197 

JA-91-1536 

JA-91-1538 

JA-91-1539 

JA-91-1540 

JA-91-1547 

JA-91-154« 

JA-91-1563 

JA-91-1572 

JA-91-1582... 

JA-91-1583.., 

JA-91-1584.... 

JA-91-1585..., 

JA-91-2010... 

JA-91-2014... 

JA-91-2025.. 

JA-9 1-2029.. 

JA-91-2031  .. 

KS-91-0001.. 

KS-91-0002.. 

KS-91-0003  . 

KS-91-0004.. 

KS-9 1-0006.. 

KS-91-0033  . 

KS-91-0034.. 

KS-91-0037  . 

KS-91-0039  . 

KS-91-0041  .. 

KS-91-0042.. 

KS-91-0044.. 

KS-91-0045.. 

KS-91-0047.. 

KS-9 1 -0048  . 

KS-91-0051 .. 

KS-91-0075  . 

KS-91-0079.. 

KS-91-00ei.. 

KS-91-0090. 

KS-91-0091. 

KS-91-0095. 

KS-91-0098. 

KS-91-0099. 

KS-91-0103. 

KS-91-0104. 

KS-91-0105. 

KS-91-0106. 

KS-91-0107. 

KS-91-0112. 

KS-91-0118. 

KS-91-0119. 

KS-91-0121, 

KS-91-0123 

KS-91-0135 

KS-91-0136 

KS-91-0137 

KS-91-0139 

KS-91-0141 

KS-91-0142.„ 

KS-91-0143... 

KS-91-0147„. 

KS-91-014«... 

KS-91-0149 

KS-91-0150.. 
KS-91-0151.. 
KS-91-0152.. 


Vessel  name 


Type 


Fishery -activity 


^ '^ ' 

.^.-^r-     

.'■^ 

.....       1 

1 

1 

1 

'     "          ■  1 

TOKYO  REEFER 

TAISEI  MARU  NO.  101 ... 
REEFER  BEAVER ...._ 

SEKI  REX 

KAIVO  MARU  NO.  115_ 

AKASHIA  MARU 

KYOKUSHIN  MARU. 

NICHIYO  MARU 

TOMI  MARU  NO  83._.. 

TOMI  MARU  NO   55 

ANYO  MARU  NO   18.._ 
TOMI  MARU  NO  81 
TOMI  MARU  NO  82.. 

SHINEl  MAPU  NO   63 _ 

TOMI  MARU  NO   51    

FUKUYOSh;  MARU  NO.  58. 

OTOWA  MARU 

FUKUSHIO  MARU 

MiYAJIMA  MARU 

TEISHO  MARU  NO.  68 

FUKUHO  MARU  NO.  78 

SHOYO  MARU  (B) 

RYUHO  MARU  NO.  51.._ 
KUROSmIMA  MARU. 
NEW  HA'ATSUKI.. 

KAIYO  MARU  NO.  38 

NEW  HIROTSUKI 

KAIUN  MARU  NO.  65 

SURUGA  MARU 

HIYO  MARU       _ 

REEFER  FRESH. 
SHUNYO  MARU  NO.  168., 

GAE  YANG  HO — 

SUNFLOWER  NO.  7 

CHEOG  YANG  HO....„ 
RUNG  YANG  HO — 

OYANG  HO       

NAM  BUG  HO 

CRYSTAL  DAHLIA.. 

DAEJIN  NO.  52. ;. 

DONGSAN-HO 

NO   7  SANG  WON.. 
TAE  BAEK  HO  . 

HAN  KIL  HO 

HAN  JIN  HO.. 

SHIN  AN  HO      

NO   70  OrANG  HO.. 

DAE  SUNG  HO  . 

NO  5  CHI L  BO  SAN  HO.. 

NO  99  TAE  BAEK — 

TAE  YANG  NO   12 

GAE  CHEOG  HO  NO.  2. 
NO   29  TAE  BAEK 
ORYONG  NO  503.. 
REEFER  NO  5 


NL-9 1-0022 


SAJO  DOLPHIN 

SALVIA    

YUYANG  HO 

NO  602  TAE  WOONG 

NO    1  HAN  SUNG  

HANIL  HO 

GAE  CHEOG  HO 

NO  77  DONG  BANG .. 

HANG  JIN 

NO  71  DONG  BANG...- 

ORYONG  NO  501 

CORAL  STAR 

DAE  JIN  NO  21 

JOON  SUNG  HO 

NO   9  JEONG  WOO , 

NO    103  NAM  CHANG., 

OCEAN  EXPRESS „ 

TEA  WOONG  HO _. 

REEFER  NO    1 _... 

REEFER  NO  2 

REEFER  NO   3 

REEFER  NO  6 

NO    101  HYUN  IL. 

DONG  BANG  HO 

ZEELAND 


11 

11 

11 
11 
20 
11 
11 

11  ! 

20  \ 

20 

20 

25 

25 

25 

25 

25 

11 

11 

15 

25 

25 

11 

25 

11 

11 

20 

11 

20 

11 

11 

11 

20 

15 

15 

15 

15 

15 

15 

15 

15 

15 

20 

15 

20 

20 

15 

15 

15 

11 

11 

11 

11 

11 

15 

11 

11 

15 

15 

20 

15 

20 

10 

11 

11 

15 

15 

11 

15 

15 

11 

11 

11 

15 

11 

11 

11 

11 

11 

15 

15 


BSA-5  GOA-5  WOC-5 
BSA-5-9  GOA-9-5  WOC-9-5 

BSA-5  GOA-5 

BSA-5  GOA-5  WOC-5 

BSA-4  GOA-5  WOC-4 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5 

BSA-4  GOA-4 

BSA-4  GOA-4 

BSA-4  GOA-4 

BSA-4  GOA-4 

BSA-4  GOA-4 

BSA-4  GOA-4 

BSA-4  GOA-4 

BSA-4  GOA-5 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-4  GOA-4  WOC-4 

BSA-4  GOA-4 

BSA-4  GOA-4 

BSA-5  GOA-5 

BSA-4  GOA-4 

BSA-5  GOA-5  WOC-5 

BSA-5  GOA-5  WOC-5 

BSA-4  GOA-5  WOC-4 

BSA-5  GOA-5  WOC-5 

BSA-4  GOA-4 

BSA-5  GOA-5  WOC-5 

BSA-5-9  GOA-9-5  WOC-9-5 

BSA-5  GOA-5  WOC-5 

BSA-4  GOA-5  WOC-4 

BSA-7-8-4  GOA-5-8 

BSA-4-7-8  GOA-5-8 

BSA-7-8-4  GOA-5-8 

BSA-4-8-7  GOA-8-5 

BSA-7-4-8  GOA-5-8 

BSA-7-4-8  GOA-8-5 
BSA-4-e-7  GOA-8-5 
BSA-4-7-8  GOA-5-8 
BSA-4-7-8  GOA-5-8 
BSA-4-7-8  GOA-5-8 
BSA-4-7-8  GOA-8-5 
BSA-7-8-4  GOA-5-8 
BSA-8-4-7  GOA-5-8 
BSA-4-8-7  GOA-8-5 
BSA-7-4-8  GOA-8-5 
BSA-8-6-7-4  GOA-6-8-5 
BSA-5-8  GOA-5-8 
BSA-8-5  GOA-5-8 
8SA-8-5  GOA-5-8 
BSA-8-5  GOA-8-5 
BSA-5-8  GOA-5-8 
BSA-8-4-7  GOA-8-5 
BSA-5-8  GOA-8-5 
BSA-5-8  GOA-e-5 
BSA-8-4-7  GOA-5-8 
BSA-8-7-4  GOA-8-5 
BSA-4-8-7  GOA-8-5 
BSA-4-7-6-8  GOA-5-6-8 
BSA-7-4-8  GOA-5-e 
BSA-4-7-8  GOA-8-5 
BSA-8-5  GOA-5-8 
BSA-5-8  GOA-5-8 
BSA-4-7-8  GOA-e-5 
BSA-4-7-8  GOA-5-8 
BSA-8-5  GOA-8-5 
BSA-8-4-7  GOA-8-5 
BSA-4-6-8-7  GOA-6-8-b 
BSA-8-5  GOA-8-5 
BSA-5-8  GOA-5-8 
BSA-5-e  GOA-5-8 
BSA-7-4-8  GOA-5-8 
BSA-8-5  GOA-e-5 
BSA-8-5  GOA-e-5 

1  BSA-5-8  GOA-5-8  . 

'  BSA-8-5  GOA-5-8 

i  BSA-e-5  GOA-e-5 

1  BSA-7-6-4  GOA-5-8 
NWA- 1-6-4 
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NL-91-0031 .. 
NL-91-0041 .. 
NL-91-0043., 
NL-91-0044. 
PL-91-0006.. 
PL-91-0007.. 
PL-9 1-0009.. 
PL-91-0011.. 
PL-91-0012.. 
PL-91-0015.. 
PL-91-0020.. 
PL-91-0027. 
PL-91-0029.. 
PL-91-0033.. 
PL-91-0034.. 
PL-91-0037.. 
PL-91-0038.. 
PL-91-0039.. 
PL-91-0040.. 
PL-91-0041.. 
PL-91-0045.. 

PL-91-0046 

PL-91-0048 

PL-91-0050 

PL-91-0054 

PL-91-0060 

PL-91-0061 

PL-91-0062 

PL-91-0063 

PL-91-0065 

PL-91-0066 

PL-91-0075 

PL-91-0077 

PL-91-0078 

PL-91-0080 

PL-91-0081 

PL-91-0084 

PL-91-0085 

PL-91-0094 

PL-91-0095 

PL-91-0C97 

PL-91-0098 

PL-91-0099 

PL-91-0103 

PL-91-0107 

PL-91-0114 

PL-91-0115 

PL-91-0116.... 

PL-91-0118 

PL-91-0119 

PL-91-0120.... 
PL-91-0121.... 
PL-91-0123.... 
PL-91-0124.... 
PL-91-0125... 
UR-91-0581... 
UR-91-0593... 
UR-91-0660... 
UR-91-0817... 
UR-91-0825. 
UR-91-0878.. 
UR-91-0879.. 
UR-91-0881.. 
UR-91-0885... 
UR-91-0886... 


Vessel  name 


Type 


Fishery -activrty 


FRIESLAND 

CORNELIS  VROLUK  FZD  SCH  171 

FRANZISKA 

DIRK-OtEDERIK 

POLLUX ; 

GRINWAL „: 

WALEN 

OTOL „ 

MUSTEL 

LANGUSTA 

WLOCZNIK 

KASZUBY  2 

HALNIAK 

BURAN 

MARUN 

ANTARES.... 
ARCTURUS. 

KALMAR 

SAGITTA 

ZULAWY 

TUNEK 

AMAREL 

GEMINI 

KOLIAS 

TAZAR 

AWIOR 

WINETA 

SIRIUS 

MORS 

DELFIN 

HAJDUK 


DENEBOLA. 

ORCYN 

ORLEN 

REKIN 


ADMIRAL  ARCISZEWSKI . 

PARMA 

BOGAR 

INDUS 


REGULUS _. 

AOUILA _ 

MAZURY „... 

CASSIOPEIA 

AQUARIUS 

PROF.  BOGUCKI . 

DALMOR  2 

ALTAIR 

KOCIEWIE 

KANTAR 

POWISLE _... 

M/V  KURPIE , 

AKRUX -, 

ATRIA. 

HOMAR 

ACAMAR 

PERLAMUTR 

LAZUHNY „ 

LUN. 


MARSHAL  VASILEVSKII. 

NOVATOR 

POLOTSK 

ALEKSANDRIT 

MYS  FRUNZE 

NAVIGATOR . 


GRIGORIY  POLUYANOV.. 


20  i  NWA-4-6-1 
1  '  NWA-6-1-4 
i  NWA-4-1-6 
j      NWA-1-6-4 

)  BSA-8-4  GOA-8-5  WOC-8-4 
j  BSA-4-€  GOA-5-6  WOC-4-8 
5  BSA-6-4  GOA-8-5  WOC-8-4 
;     BSA-4-8  GOA-5-8  WOC-4-8 

5    BSA-e-4  GOA-e-5  woc-e-4 

5  1  BSA-4-8  GOA-5-e  WOC-4-8 
5  BSA-8-4  GOA-e-5  WOC-e-4 
I  i  BSA-e-5  GOA-8-5  WOC-e-5 
I  BSA-8-5  GOA-5-8  WOC-5-e 
1  BSA-5-8  GOA-5-8  WOC-5-e 
5  BSA-8-4  GOA-e-5  WOC-e-4 
5  I  BSA-4-6  GOA-6-5  WOC-4-8 
5  '  BSA-4-8  GOA-5-8  WOC-4-8 
5  BSA-4-8  GCA-5-e  WOG-8-4 
5  '  BSA-e-4  GOA-8-5  WOC-6-4 
1   \  BSA-8-6GOA-e-6  WOC-5-e 

5  I  BSA-4-e  GOA-5-e  WOC-e-4 

5  ;  BSA-4-8  GOA-5-B  WOC-4-8 
5  ,  BSA-4-6  GOA-5-8  WOC-e-4 

5  BSA-e-4  GOA-e-6  WOC-e-4 

6  i  BSA-e-4  GOA-e-6  WOC-4-8 
6  '  BSA-4-8  GOA-6-8  WOC-4-8 
1      BSA-e-5  GOA-6-5  WOC-e-5 
5     BSA-6-4GOA-6-6  WOG-4-e 
5  )  BSA-8-4  GOA-8-5  WOC-6-4 
5     BSA-8-4  GOA-5-e  WOC-4-8 
5     BSA-4-e  GOA-5-e  WOC-4-8 
5     BSA-8-4  GOA-5-e  WOC-4-8 
5     BSA-e-4  GOA-e-5  WOC-e-4 
5     BSA-4-e  GOA-8-6  WOC-4-e 
5     BSA-4-8  GOA-5-8  WOC-4-8 
5     BSA-4-8  GO  A- 5-6  WOC-e-4 
5     B5A-5-4  GOA-8-5  WOC-6-4 
5     BSA-4-8  GOA-5-8  WOC-6-4 
5     BSA-4-8  GOA-5-8  WOC-4-8 
5     BSA-4-e  GOA-5-e  WOC-6-4 
5     BSA-6-4  GOA-6-5  W0C-&-4 
1      BSA-5-8  GOA-8-6  WOC-5-8 
5     BSA-8-4  GOA-5-6  WOC-4-8 
5     BSA-6-4  GOA-6-6  WOC-e-4 
5     BSA-4-e  GOA-5-8  WOC-4-8 
5  j  BSA-e-4  GOA-6-5  WOC-6-4 
5  I  BSA-4-8  GOA-5-8  WOC-4-8 
1   !  BSA-6-5  GOA-8-5  WOC-e-5 
5     BSA-6-4  GOA-6-5  WOC-e-4 
1      BSA-5-8  GOA-5-e  WOC-5-8 
1      3SA-8-5  GOA-e-5  WOC-6-5 
5  i  BSA-4-e  GOA-6-e  WOC-4-8 
5  !  BSA-e-4  GOA-e-5  WOC-6-4 
5     BSA-4-8  GOA-5-e  WOC-4-8 
5  I  BSA-6-4  GOA-8-5  WOC-6-4 
5     NWA-4 
5  '  NWA-4 
5  !  NWA-4 
5  ;  NWA-4 
5  !  NWA-4 
5     NWA-4 
5  i  NWA-4 
5     NWA-4 
5     NWA-4 
5      NWA-4 


[FR  Doc.  91-160  Filed  1-4-91;  8:45  am] 
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COMMISSION  OF  MINORITY 
BUSINESS  DEVELOPMENT 

[90-N-81 

Public  Hearing 

agency:  Commission  on  Minority 
Business  Development. 


action:  Notice  of  public  hearing. 


summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  public  hearing  of 
the  United  States  Commission  on 
Minority  Business  Development  will  be 
held  on  Wednesday.  January  23. 1991,  in 
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Austin.  Texas.  The  hearing  is  open  to 
the  public 

The  January  23rd  hearing  will  convene 
at  1  P.M.  at  the  John  H.  Reagan  State 
Office  Building,  room  106, 105  West  15th 
Street,  Austin,  TX  78701. 

The  public  hearing  is  for  the  purpose 
of  receiving  teatimony  from  public  and 
private  sector  decision-makers  and 
entrepreneurs,  professional  experts, 
corporate  leaders  and  representatives  of 
key  interest  groups  and  organizations 
concerned  about  minority  business 
development  and  participation  in 
Federal  programs  and  contracting 
opportunities. 

The  Commission  was  established  by 
Public  Law  100-656,  for  purposes  of 
reviewing  and  assessing  Federal 
programs  intended  to  promote  minonty 
business  and  making  recommendations 
to  the  President  and  the  Congress  for 
such  changes  in  laws  or  regulations  as 
may  be  necessary  to  further  the  growth 
and  development  of  minority 
businesses. 

FOR  FURTHER  IMFORMATION  CONTACT 
Ariene  Pinkney  or  Connie  K.  McCracken 
at  202-523-0030  at  the  Commission  on 
Minority  Business  Development.  750 
17th  Street  NW.,  suite  300,  Washington. 
DC  20006. 

SUPPL£MEr«TARY  IMFORMATtOH: 
Transcripts  of  hearings  will  be  available 
for  public  inspection  during  regular 
working  hours  at  The  Commission 
Office  approximately  30  days  following 
the  hearing. 

Andre'  M.  Carrlngtoa, 

Executive  Director. 

(FR  Doc.  91-170  Filed  l^i-fll;  8:45  am) 
nujNOcooc  (MO-m-H 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Settlement  on  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Mauritius 

December  31. 1990. 

AOEMCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 


EFFCCTTVE  DATE:  January  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Anne  Novak.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings.  call 
(202) 377-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended,  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854;. 

The  Governments  of  the  United  States 
and  Mauritius  agreed  to  amend  the 
current  bilateral  textile  agreement  to 
establish  a  limit  for  Categoribs  351/651 
for  the  period  February  28, 1990  through 
February  27.  1991.  As  a  result,  the  limit 
for  Category  351  /651,  which  has 
currently  been  filled,  wilt  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATON;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756. 
pubhshed  on  December  10, 1990).  Also 
see  55  FR  24917,  published  on  June  19, 
1990 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provsions  of  the  bilateral  agreement, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Conunittee  for  the  Implemeolatioo  of  Textile 
Agreements 

December  31   1990. 
Commi-ssioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  |une  13.  1990  by  the  Chairman, 
Commiitee  for  ihe  Implementation  of  Textile 
Agreement.s.  That  directive  concern*  imports 
into  the  L't;:ted  States  of  cotton  and  man- 
made  fiber  textile  products  in  Categories  351/ 
651  produced  or  manufactured  in  Mauritius 
and  exported  during  the  twelve-month  period 


of  which  began  on  February  28,  1990  and 
extends  through  February  27, 1991. 

Effective  on  January  7, 1991.  you  are 
directed  to  increase  to  125,000  dozen  •  thp 
current  limit  for  Categories  351/651. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely. 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-156  Filed  1-4-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

agency:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee. 

ACTION:  Publication  of  Changes  in  Per 
Diem  Rates. 


SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  154.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii.  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
possessions  of  the  United  States. 
Bulletin  Number  154  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  January  1, 1991. 
SUPPl^MENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem, 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  June  1, 1979.  Per 
Diem  Bulletins  published  periodically  in 
the  Federal  Register  now  constitute  the 
only  notification  of  change  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defense. 
The  text  of  the  Bulletin  follows: 


'  Ttie  limit  tia>  not  been  adiusted  to  account  for 
any  imports  exported  after  February  27.  1990. 
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I^AxiMUM  Per  Diem  Rates  for  Official  Travel  in  Alaska.  Hawaii,  the  Commonwealths  of  Puerto  Rico  and  the  Northern 
Mariana  Islands  and  Possessions  of  the  United  States  by  Federal  Government  Civilian  Employees 


Locality 


Maxtmum 

lodging 

amount  (A) 


M&IE 
rale 
(B) 


Maximum 

p©r  dt©rTi 
rate  (C) 


Eitecttve 
Oate 


Alaska: 

Adak* 

Anaktuvuk  Pass .. 
Anchofage: 

05-16—09-15. 

09-16—05-15. 

Atqasuk „ 

Barrow 

B«tt)el.. 

Bettles 

CoW  Bay. 
CokJIoot.. 
Cordova.. 
DUlingtiann . 


Dutch  Hartxx-Unalaska . 
Eielson  AFB: 

05-15—09-15 

09-16—05-14 „.. 

Elmendort  AFB; 

05-16—09-15 

09-16—05-15 ™. 

Fairt>8nks: 

05-15—09-15 

09-16—05-14 ™ 

Ft.  RJchartJson; 

05-16—19-15 

09-16-05-15 

Ft  Wainwnght 

05-15—09-15 

09-16—05-14 

Homer „ — 

Juneau 

Katmai  Natunal  Park . 

Kenai: 

05-01—09-30 

10-01-04-30 

Ketchikan 

King  Salnnoo  ' - 

Kodiak. 

Kotzebue 

Kuparuk  Oilfiekj 

Murphy  Don>e: 

05-15—09-15.... 

09-16— 05-14. .„ 

Noatak 

Nome 

Noofvik _„..„„. 

Petefstxjrg ............. 

Point  Hope 

Point  Lay 

Prudtx>e  Bay-Deadhorse.. 

Sand  Point _. 

Seward -. 

Shungr^ — 

Sitka-Mt.  Edgecombe 

Skagway 

Spruce  Cape 

St  Mary's 

St.  Paul  Island 

Tanana «—... 

Tok 

Umiat .».„.«.-. 

Unalakleet 

VaMez: 

05-01—10-31 

11-01—04-30... 

Wainwnght 

Walker  Lake 

Wrangell -.« 

Yakutat 

Other  •■  • 


Amencan  Samoa 

Guam ~~ 

Hawaii: 

Island  ol  Hawau:  Hilo .... 

Island  of  Hawaii:  Other. 

Island  ol  Kauai  > 


$46 

$31 

$77 

12-01-90 

83 

57 

140 

12-01-90 

119 

52 

171 

05-16-91 

79 

54 

133 

01-01-91 

129 

86 

215 

12-01-90 

89 

59 

148 

12-01-90 

70 

73 

143 

12-01-90 

66 

45 

110 

12-01-90 

71 

54 

125 

12-01-90 

75 

47 

122 

12-01-90 

74 

89 

163 

01-01-91 

76 

38 

114 

12-01-90 

91 

54 

145 

12-01-90 

78 

61 

139 

05-15-91 

60 

59 

119 

01-01-91 

119 

52 

171 

06-16-91 

79 

54 

133 

01-01-91 

78 

61 

139 

05-15-91 

60 

59 

119 

01-01-91 

82 

59 

141 

05-16-91 

119 

52 

171 

01-01-91 

76 

61 

139 

05-15-91 

60 

59 

119 

01-01-91 

57 

61 

118 

01-01-91 

96 

70 

166 

01-01-91 

89 

59 

148 

12-01-90 

86 

70 

156 

05-01-91 

64 

70 

134 

01-01-91 

81 

75 

156 

01-01-91 

75 

59 

134 

12-01-90 

66 

61 

129 

01-01-90 

125 

73 

198 

01-01-91 

75 

52 

127 

12-01-90 

78 

61 

139 

05-'.  5-91 

60 

59 

119 

01-01-91 

77 

66 

143 

12-01-90 

61 

75 

136 

01-01-91 

77 

66 

143 

12-01-90 

61 

54 

115 

01-01-91 

99 

61 

160 

12-01-90 

106 

73 

179 

12-01-90 

64 

57 

121 

12-01-90 

63 

40 

103 

12-01-90 

52 

SO 

102 

12-01-90 

77 

66 

143 

12-01-90 

65 

63 

128 

01-01-91 

81 

ra 

166 

01-01-91 

68 

61 

129 

01-01-91 

60 

40 

100 

12-01-90 

81 

34 

115 

12-01-90 

61 

75 

136 

01-01-91 

59 

59 

118 

01-01-91 

97 

63 

160 

12-01-90 

58 

47 

105 

12-01-90 

116 

66 

182 

05-01-91 

85 

63 

148 

01-01-91 

90 

75 

165 

12-01-90 

82 

S4 

136 

12-01-90 

61 

75 

156 

01-01-91 

70 

40 

110 

12-01-90 

42 

47 

89 

01-01-91 

55 

47 

102 

12-01-90 

99 

S» 

158 

12-01-90 

59 

36 

95 

12-01-90 

59 

47 

106 

12-01-90 

87 

61 

148 

12-01-90 

528 
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MAXn«UM  P€R  DIEM  RATES  FOR  Of  F^IAL  TRAVEL  IN  ALASKA,  HAWAII,  THE  COMMONWEALTHS  OF  PUERTO  RiCO  AND  THE  NORTHERN 
MARIANA  ISLANDS  AND  POSSESSIONS  OF  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN  EMPtOYEES-Continued 


Locality 


Maximum 

lodging 

amount  (A) 


Island  ol  Kur«  '     

Island  o(  Maui.  Kihac 

04-01  —  12-19  

12-20—03-31 

Island  o«  Mau:  Otliar 

Island  ol  OaKu .._ — 

CKhm _ 

Johnnon  Alo«  • 

Midwar  Islands  < 

Norffwm  Manana  Islands 

Roto 

Saipan ..„„«.„.......■... 


85 
97 
59 
86 
59 
18 


Ot^af    „,,.,.,..„„........««..«.....«» ««.... 

Pii«rlD  Rico- 
Bayamon 

04- 16—  1 2- 1 4  . ^ 

1 2- 1 S-04- 1 5 

Carolina 

04-  }0- 12-14    

12-15—04-15  

Faiwdo  (ncKidHig  Lugmllo): 

04-16—12-14  

12-15—04-16  

Ft  Bucnanan  (inci  GSA  StKV  Ctr,  GuaynatX)): 

04- 16— 12-14 

.       1 2- 1 5—04- 1 5 „ - - — 

Mayagu«x...-.«..~.~~....~.....-—-~ 


Ponoe 


Roosaveit  Roads 

04  16— 12-14    

12-1 5—04- 1 5    ™ 

Sabana  Seca: 

04-  ift_  1 2- 1 4     

12-15-04-15   

Son  Juan  (md  San  Juan  Coast  Quard  UnMa): 

04- 16—  1 2- 14  

12-15—04-15    

0«he»  

Wyn  Istandi  Ol  th«  U.S.: 

05-0 1  —  1 1  -30  „ 

1 2-01-04-30  „ 

Waka  Island  '    

Ai  Offiat  Locaimas 


45 
68 
44 
20 


89 

110 


110 

M 

110 

89 
110 
117 
117 

S9 
110 


'10 

89 

110 

S3 

95 

128 

4 

SO 


M&IE 
rale 
(B) 


13 

50 
50 
47 
40 
47 
17 
13 

31 

47 
24 

13 


61 
63 

01 
63 

61 

63 

61 
63 
50 
SO 

61 
63 

61 

63 

61 
63 
43 

63 
66 
17 
13 


Maximum 
pef  diem 
rate  (C) 


13 

135 
147 
106 
126 
106 
35 
13 

76 

115 

66 

33 


150 
173 

150 
173 

150 

173 

150 
173 

167 
167 

150 

173 

150 
173 

150 

173 

96 

158 

194 

21 

33 


E  flee  live 
date 


12-1-90 

12-01-90 
12-20-90 
12-01-90 
12-01-90 
12-01-90 
12-01-90 
12-01-90 

12-01-90 
12-01-90 
12-01-90 
12-01-90 


12-01-90 
12-15-90 

12-01-90 
12-15-90 

12-01-90 
12-15-90 

12-01-90 
12-15-90 
12-01-90 
12-01-90 

12-01-90 
12-15-90 

12-01-90 
12-15-90 

12-01-90 
12-15-90 
12-01-90 

05-01-91 
12-01-90 
12-01-90 
12-01-90 


Arr 


'  Comm^Koal  laolttes  are  no^  available  Tne  per  diem  rate  covtw  cnar^  for  meals  in  availalMa  tacimes  plus  an  addrtK)nal  allowance  lor  inodental  expenses  and 
mH  be  mcraasad  by  it^  amount  paid  to*  Covernmeni  quarters  bv  the  traveler  ^       .  ^  „„„  .,„  .>,a.i.Ku.  ai  ih«  Uvjii.t«  Thia  oar  diem  rate  is 

■  Corvneroal  (acilmes  are  not  ava.iaD*  Only  Governmeni  o«n<rt  ano  conua.ui  operaidd  quarters  and  rr«!ss  are  available  at  thia  locality    in.8  per  oiem 
iha  amount  nacassary  to  delrav  tt>a  cost  oi  lodging,  meais  ana  mcideniai  expenses  .  ,    _(  .,o  „ 

?^s,^ir;J^  us  Government  or  ^^l^^^tor  quaners  a-e  ava.iat.e  and  uS  C..vein,.en,_^or  c_o_mrac,or_messinaJac,lit^s^.rej.s^^^  i^^^f 

preacnbad  to  co»(ar  meals  and  inaoental  expenses  at  3hemya  ATB  and  ifir-  'oitowmq 
Fort  Yukon.  Qaiana.  Indian  Mountain,  Mnq  Salnxm,  Sparrevorin,  Taialma  ano  ^m  City  T 
quaners  and  i 

■^  *&ri?;'^J:n  us'^^'i^i^men,  or  contractor  quarters  are  ava..at,*«  ano  oS  Gov«rnmen,  or  contractor  '^'""'^  •f^t''!^*;*  "f^*'  »  f^;^/^^ 

p.MC.««)Uoo!rer  meals  arxJ  ,nc«leotal  expenaa.  at  A^cfMtKa  ,*unO,  AosK-    Tt>.,  .ate  *.ll  ^J^^^^^^.^.f^'^T^  ^'^..f.^^^ 

9ianars  and  by  »10  lor  each  meal  procured  at  a  commercial  lacUity   Th«  ^aios  oi  per  dier-  piescntjed  herein  apply  Irom  0001  on  the  day  after  arrival  tnrougn  i*w  on 

**"  *&n^'^*?SJ>°US^oili'r',^en.  or  contractor  qoar.er,  are  avaiiat .«  and  US  Government  or  contractor  messing  facilities  are  used,  a  per  diem  raw  of  $25  is 
presented  instead  ol  tne  rate  prescribed  m  me  labie 


5  cover  meai.  ano  inaoemai  exp«n«.  .,  .,-«„„»  .-  .  ..u  ...  .  -    Force  Stations   Cape  Usfiuri^j;ape  Nj^nharrv  C^e^^^^^^ 

Qaiana.  Indian  Mountain  Mng  Salmon.  Sparrevof^n   Taialma  ano  ^^n  Cty  >M,s  rate  «^!  be  increased  by  the  amount  paid  ^^^  Gwemn^nt  w  c^^^^^ 

I  by  J4  lor  each  rrieai  procured  at  a  commercial  tacii-ty  r^  '«tes  o<  per  dien'  prescribed  herein  apply  from  0001  on  the  day  after  arrival  tnrougn  ^«uu  on 


Dated  l.inuary  2.  1991 
L.M.  Bynum. 

AJterno:tt  OSD  Fedura!  f1f;j:s!er  Liaison 
Officer,  Diftartmt'nt  of  Ded'nite. 
(FR  Doc.  91-204  Filed  1-1-91   8  45  am] 
MxaM  COOC  MW-OI-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


summary:  The  Director.  Office  of 
Informatiun  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 


required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
6. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  room  3208,  New  Executive 
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Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  James  O'Donnell. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT 
James  O'Donnell  (202)  708-5174. 
•UPnfMENTARV  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Office  of 
Information  Resources  Management. 
-  publishes  this  notice  containing 
proposed  information  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
followirtg:  (1)  Type  of  review  requested. 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comments  at  the 
address  speciHed  above.  Copies  of  the 
requests  are  available  from  James 
O'Donnell  at  the  address  specified 
above. 

Dated;  December  31. 1990 
lames  ODonnelL 

Acting  Director,  forOffice  oi  Information 
Resources  Management. 

OfHce  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Revision. 

Title:  Annual  Survey  of  Bilingual 
Education. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden  Responses:  57. 

Burden  Hours:  1710. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  State  educational  agencies  are 
required  to  collect,  analyze  and 
publish  data  under  the  Bilingual 
Education  Act  The  Department  uses 
this  information  to  report  to  Congress. 


Office  of  Planning.  Budget  and 
Evaluatioa 

Type  of  Review:  New. 

Title:  National  Evaluation  of  Adult 
Education  Program. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households;  Non-profit  institutions: 
Small  businesses  or  organizations. 

Reporting  Burden  Responses:  159.400 

Burden  Hours:  29.380. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  The  purpose  of  this  study  is  to 
evaluate  the  potential  of  programs 
supported  by  the  Federal  Adult 
Education  Program  for  significantly 
reducing  deficits  in  the  adult 
population  with  respect  to  literacy 
Enghsh  proficiency,  and  secondary 
education.  The  Department  uses  the 
information  collected  to  assess 
program  goals  and  objectivec. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Annual  Report  on  Post- 
Employment  Services  and  Annua! 
Reviews  (4RSA-62). 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden  Responses:  84. 

Burden  Hours:  84. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  report  is  used  by  state 
Vocational  Rehabilitative  agencies  to 
provide  caseload  data.  The 
Department  uses  the  information 
collected  to  assess  the 
accomplishments  of  program  goais 
and  objectives. 

(FR  Doc.  91-159  Filed  1-4-91;  8:45  am] 

BILLING  COOC  400(M)t-M 


DEPARTMENT  OF  ENERGY 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Sut>sequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U  S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 


America  and  the  Government  of  Sweden 
concerning  Peaceful  Uses  of  Nurlear 
Energy. 

The  subsequent  arrange  men!  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer.  RTD/SW(EU)-149. 
for  the  transfer  of  40  fuel  elements  for 
use  as  fuel  for  the  Ringhals  2  power 
reactor.  The  fuel  elements  contain  18.000 
kilograms  of  uramum.  enriched  to  3.4 
percent  in  the  isotope  uranmm-235. 
In  accordance  with  spctian  131  of  the 

Atomic  Energy  Act  of  1954.  as  amended. 

It  has  been  determined  that  this 

subsequent  arrangement  will  not  be 

inirr.ical  to  the  commcn  defense  end 

security. 
This  subsequent  arrangement  will 

take  effect  no  sooner  than  fifteen  days 

after  the  date  of  publication  of  this 

notice. 
Issued  m  WashiriRtan.  DC  on  December  2a 

1990 

Richard  H.  Williamson. 

Associaie  Deputy  Assistant  Secretary  for 

International  Af*ain 

|FR  Doc.  91-226  Filed  1-4-31:  8:45  am) 

BILLMQCOOC  (4»-»»-M 


Office  of  Fossil  Energy 

IFE  Docket  Mos.  90-104-NG  ao<l  90-105- 
NGl 

Broad  Street  Oil  &  Gas  Co.; 
Applications  To  Inriport  and  Export 
Natural  Gas  From  and  to  Canada 

AGENCY:  Office  of  Fossil  Rrergs, 
Department  of  Energy. 

ACTION:  Notice  of  applications  for 
blanket  authorization  to  import  and 
export  natural  gas  from  and  to  Canada. 

summary:  The  Office  of  Fossil  Er.srg\  of 
the  Department  of  F-iiefg>  iDOKj  gi\es 
notice  of  receipt  on  D€ce,Ti!)er  4.  19&0.  uf 
two  applications  filed  b>  Broad  Sirtti 
Oil  &  Gas  Co.  (Broad  Street)  requesting 
blanket  authorizations  to  import  up  to 
290  Bcf  and  export  up  lo  290  Bcf  of 
natural  gas  from  and  to  Caradd  over  a 
two-year  period  comr-ier.cing  v\  ith  the 
date  of  first  delivery.  Broad  Street 
intends  to  use  existing  pipeline  facililii  s 
of  United  States  and  Canadian  pipelines 
for  transportation  of  the  imporled  and 
exported  natural  gas  Broad  Sl.'eel  statas 
that  it  will  notify  DOE  of  the  date  of  first 
delivery  and  submit  quarterly  reports 
detailing  each  transaction 

For  administrative  purposes.  FE  nas 
decided  to  consolidated  the  two  blankt;t 
authorization  requests;  an\  final 
decision  on  the  two  applications  will  La 
contained  in  ore  opinion  and  order. 
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The  applications  were  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
OATIt:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  e.s.t.,  February  fl,  1991. 
AOOmsUS:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  room  3F-056.  FE-50.  Forrestal 
Building.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585. 
FOM  FUNTHIR  INFORMATION  CONTACT: 
Charles  E.  Blackburn.  Office  of  Fuels 

Programs.  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094-1. 1000 

Independence  Avenue.  SW., 

Washington.  DC  20585.  (202)  586-7751. 
Lot  Cooke.  Office  of  Assistant  General 

Counsel  for  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-042.  lOOO 

Independence  Avenue,  SW,, 

Washington.  DC  20585,  (202)  586-0503. 
SUPPUMINTARY  INFORMATION:  Broad 
Street  is  an  Ohio  corporation  with  its 
principal  place  of  bu.siness  at  37  West  • 
Broad  Street,  Columbus.  Ohio  43215. 
Broad  Street  is  a  marketer  of  natural 
g'ls.  acting  as  agent  on  behalf  of  both 
producers  and  purchasers.  Broad  Street 
requests  authorization  to  import  and 
export  natural  gas  for  its  own  account  or 
09  an  agent  on  behalf  of  others. 

Broad  Street  states  that  the  imported 
g.is  would  make  alternative  supplies  of 
gas  available  to  a  wide  range  of  markets 
in  the  United  States,  including  pipelines, 
local  distribution  companies,  and 
commercial  and  industrial  end-users.  In 
regard  to  its  request  for  export  authority. 
Broad  Street  proposes  to  export  natural 
gas  obtained  from  fields  in  the  states  of 
Texas,  Oklahoma  and  Kansas.  The 
specific  terms  of  each  import  and  export 
arrangement  would  be  negotiated  on  an 
individual  basis,  including  price  and 
volume. 

The  decision  on  the  application  fcr 
import  authonty  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
0684.  February  22. 1984).  In  reviewing 
natural  gas  export  applications,  the 
domestic  need  for  the  gas  to  be  exported 
IS  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 


arrangement  is  consistent  with  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties 
that  may  oppose  the  consolidated 
applications  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  the  proposed  imports  will  make 
competitively  priced  gas  available  to 
U.S.  markets  while  the  short-term  nature 
of  the  transactions  will  minimize  the 
potential  for  undue  long-term 
dependence  on  foreign  sources  of 
energy.  Broad  Street  asserts  that  the 
proposed  exports  will  result  in  a 
reduction  of  the  current  excess  domestic 
natural  gas  supply,  generate  income  and 
tax  revenues,  and  benefit  the  citizens  of 
producing  states  and  therefore  is  in  the 
public  interest.  Parties  opposing  the 
import/export  arrangement  bear  the 
burden  of  overcoming  these  assertions. 
All  parties  should  be  aware  that  if  the 
blanket  import/export  applications  are 
granted,  a  total  two-year  term  volume 
may  be  authorized  without  imposing  a 
daily  or  annual  limit,  in  order  to  provide 
the  applicant  with  maximum  flexibility 
of  operation. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NFJ>A),  (42  U.S.C.  4321  et  seq] 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedure» 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considedred  as  the  basis  for 
any  decision  on  the  applications  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
these  applications  will  not  serve  to 
make  the  protestant  a  party  to  the 
proceeding,  although  protests  and 
comments  received  from  persons  who 
are  not  parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  applications.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 


comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  applications  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  applications  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

Copies  of  Broad  Street's  applications 
are  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room,  room  3F-056  at  the  above 
address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  e.s.t..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  on  December  28. 
1990 
Clifford  P.  Toniaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Prosrams.  Office  of  Fossil  Energy 
|FR  Doc.  91-2:17  Filed  1-4-91;  8:45  am] 
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action:  Notice  of  application  for 
blanket  authorization  to  import 
Canadian  natural  gas. 

•UMMARV:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  of  an  application 
filed  on  November  13. 1990.  by 
CanadianOxy  Marketing  Inc. 
(CanadianOxy)  requesting  a  blanket 
authorization  to  import  Canadian 
natural  gas  for  short-term  sales  to 
customers  in  the  United  States. 
Authorization  is  requested  to  import  up 
to  100  Bcf  of  Canadian  natural  gas  over 
a  two-year  period,  with  no  restriction  on 
the  dally  volume,  beginning  on  the  first 
day  of  delivery  after  CanadianOxys 
present  blanket  import  authority 
expires. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  e.s.t.,  February  6. 1991. 

ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-Sa  1000  Independence  Avenue,  SW.. 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  Duchaine.  Office  of  Fuels 
Programs.  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestall 
Building,  room  3F-056,  FR-53. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-8233. 

Diane  Stubbs,  Office  of  the  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy.  Forrrestal 
Building,  room  6E-042.  GC-114, 1000 
Independence  Avenue.  SW.. 
Washington,  DC  20585.  (202)  586-6667. 

SUPPI^MENTARY  INFORMATION: 

CanadianOxy  is  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Calgary,  Alberta  and  is  currently 
authorized  by  DOE/FE  Opinion  and 
Order  298  (Order  298).  issued  January 
31, 1989.  in  ERA  Docket  No.  88-66-NG. 
to  import  up  to  100  Bcf  of  natural  gas 
from  Canada  over  two  years.  This 
authorization  expires  on  February  22. 
1991.  CanadianOxy  requests  a  new 
blanket  authorization,  beginning  on  the 
date  of  first  delivery  after  Febrruary  22. 
1991.  the  day  the  current  authorization 
expires. 

CanadianOxy  proposes  to  import  the 
gas  from  its  Canadian  parent,  Canadian 


Occidental  Petroleum  Ltd..  and  a  variety 
of  other  suppliers  for  sale  to  a  wide 
range  of  markets  in  the  United  States, 
including  pipelines,  local  distribution 
companies,  and  industrial  and 
commercial  end-users.  CanadianOxy 
indicates  it  may  also  act  as  agent  for 
suppliers  and  purchasers  in  securing 
transportation  arrangements  for 
imported  supplies.  CanadianOxy 
intends  to  use  existing  pipeline  faciliues 
to  transport  the  gas,  and  proposes  to 
continue  to  file  quarterly  reports  with  FE 
giving  details  of  the  individual  import 
transportations. 

In  support  of  its  application. 
CanadianOxy  maintains  that  the 
provisions  of  each  short-term  sale, 
including  the  price  and  volumes,  would 
be  negotiated  between  CanadianOxy 
and  its  Canadian  suppliers  In  response 
to  market  conditions  and  would  be 
sufficiently  flexible  to  allow 
adjustments  during  the  term  of  the 
arrangement.  Therefore.  CanadianOxy 
contends  that  its  proposal  is  consistent 
with  DOE'S  import  policy  guidelines  and 
would  simply  continue  its  existing 
import  arrangement  for  short-term,  spot- 
market  sales. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE'S  gas  import  policy  guidelines, 
under  wrhich  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684.  February  22. 1984). 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines  for  the  requested 
import  authority.  The  applicant  asserts 
that  imports  made  under  this  requested 
arrangement  will  be  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 


Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  pariy  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 


notice  of  inlenention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  form  persons  who  are  not 
parties  will  be  considered  m 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests 
motions  to  inter\-ene.  notices  of 
intervention,  and  written  comments 
must  meet  the  requierments  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  mter\ene. 
notices  of  inter\-ention.  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
t\-pe  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessar\.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  .\ny  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial -t>-pe  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
mdv  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316, 

A  copy  of  CanadianOxys  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room.  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4;30  p.m..  Monday  through 
Friday,  except  Federal  holidays. 


524 


Federal  Register  /  Vol.  56,  No.  4  /  Monday,  lanuary  7.  1991  /  Notices 


Issued  in  Washington,  DC.  December  31. 

199a 

ClifTord  P.  Tomasuwski. 

Deputy  Assistant  Secretary  for  Fuels 
Prograwa.  Office  of  Fossil  Energy 
[FR  Doc  91-228  Filed  1-4-91;  8:45  am] 
MUJNa  COM  MiO-OMI 

(FE  Ooektt  No.  90-112-NQl 

Trtntco  Energy  Marketing  Co.; 
AppUcatton  to  Import  Natural  Ga« 
From  Canada 

AOENCy:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTKMC  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  21, 
1990,  of  an  application  filed  by  Transco 
Energy  Marketing  Company  (TEMCO), 
for  blanket  authority  to  import  up  to  1 
Bcf  per  day  or  730  Bcf  of  Canadian 
natural  gas  over  a  two-year  period 
beginning  February  3. 1991.  TEMCO 
intends  to  utilize  existing  pipeline 
facilities  for  the  transportation  of  the 
volumes  imported.  TEMCO  also 
requests  that  an  import  authorization  be 
granted  on  an  expedited  basis. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  4:30  p.m..  e.s.t..  February  6, 1991. 
AOORCSSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW., 
Washington.  DC  20585. 
FOM  FURTHER  INFORMATION: 
Larine  A.  Moore,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-056.  FE-53, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  586-9478. 
Lot  Cooke.  Office  of  Assistant  General 
Counsel  for  Fossil  Energy.  Office  of 
General  Counsel.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  6E- 
042.  GC-14. 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  586-0503. 
SU^eLEMENTARV  INFORMATION:  TEMCO. 
a  Delaware  corporation  with  its 
principle  place  of  business  in  Houston, 
Texas,  is  a  wholly  owned  subsidiary  of 


Transco  Energy  Services  Company, 
which,  in  turn,  is  a  wholly  owned 
subsidiary  of  Transco  Energy  Company. 
Under  the  blanket  authority  sought, 
TEMCO,  acting  either  for  its  own 
account  or  for  the  account  of  others, 
would  import  natural  gas  from  a  variety 
of  Canadian  suppliers  for  resale  to 
suitable  purchasers,  including  local 
distribution  companies,  pipelines,  and 
commercial  and  industrial  end-users. 
The  specific  terms  of  each  import 
transaction  would  be  negotiated  on  an 
individual  basis  in  response  to 
prevailing  gas  market  conditions.  In 
support  of  its  application,  TEMCO 
asserts  that  since  no  new  facilities  are 
required  for  the  proposed  imports,  there 
will  be  no  adverse  environmental 
impacts. 

AH  parties  should  be  aware  that 
under  any  authorization  issued.  TEMCO 
would  be  required  to  file  quarterly 
reports  with  FE  detailing  the  prices, 
volumes  and  terms  of  each  blanket 
import  sale. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  DOE'S  natural  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties  that 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  requested 
import  authority.  The  applicant  asserts 
that  imports  made  under  this  requested 
arrangement  will  be  competitive.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  this 
blanket  import  application  is  granted, 
the  authorization  may  permit  the  import 
of  the  gas  at  any  international  border 
point  where  existing  transmission 
facilities  are  located.  Further.  FE  may 
grant  the  aggregate  volumes  requested 
by  TEMCO  rather  than  place  a  daily 
limit  in  approving  natural  gas  imports.  A 
decision  on  TEMCO's  request  for 
expedited  treatment  of  its  application 
will  not  be  made  until  all  responses  to 
this  notice  have  been  received  and 
evaluated. 

NEPA  Compliance 

-     The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 


Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  on  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  part  590,  Protests,  motions  to 
intervene,  notices  of  intervention, 
requests  for  additional  procedures,  and 
written  comments  should  be  filed  with 
the  Office  of  Fuels  Programs  at  the 
above  address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law.  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any 
requests  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
requests  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevent 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 
If  an  additional  procedure  is 
scheduled,  a  notice  will  be  provided  to 
all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
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lo  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  TEMCO'S  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.,  and  4:30  p.m.,  Monday  through 
.  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  December  31. 
1990. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy- 
[FR  Doc.  91-229  Filed  1-+-91:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

ISWH-FRL-3895-9  /EPAyOSW-FR-91-013J 

Additional  Data  Available  on  Wastes 
Studies  In  ttie  Report  to  Congress  on 
Special  Wastes  From  Mineral 
Processing 

AQENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  data  availability  and 

request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  recently  acquired  data  on  five  of  the 
twenty  mineral  processing  wastes 
studied  in  the  July  1990,  Report  to 
Congress  on  Special  Wastes  From 
Mineral  Processing.  These  five  wastes 
are  listed  below  in  their  respective 
mineral  commodity  sectors. 

*  Coal  Gas 

— gasifier  ash  from  coal  gasification 
— process  wastewater  from  coal 
gasification 

*  Ferrous  Metals  (iron  and  carbon 
steel) 

— basic  oxygen  furnace  and  open  hearth 
furnace  air  pollution  control  dust/ 
sluge  from  carbon  steel  production 

*  Phosphoric  Acid 
— phosphogypsum 

— process  waterwater  from  phosphoric 

acid  production 

The  additional  data  are  available  for 
public  inspection  at  the  RCRA  Docket. 
401  M  Street  SW.,  Washington,  DC, 
Room  M2427.  2nd  floor.  Waterside  Mall. 
Docket  hours  are  9  a.m.  to  2  p.m. 
Monday  through  Friday,  execpt  Federal 
holidays.  Call  202-475-9327  to  make  the 
appointment  required  for  viewing  the 
docket.  Comments  on  the  new  data  will 
be  accepted  through  February  8, 1991. 
BACKOROUND:  The  Rcpoi-t  to  Congress 
on  Special  Wastes  From  Mineral 
Processing,  released  July  1990,  contains 


detailed  studies  of  20  mineral  processing 
wastes  temporarily  excluded  from 
regulation  as  hazardous  wastes  under 
subtitle  C  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  by  the  Mining 
Waste  Exclusion.  A  public  comment 
period  on  the  Report  to  Congress  ended 
October  19, 1990.  Since  the  release  of 
the  Report  to  Congress,  the  Agency  has 
collected  additional  data  on  five  of  the 
twenty  wastes  studied  in  the  report. 

The  new  information  on  phosphoric 
acid  process  wastewater  and 
phosphogypsum  supplements 
information  concerning  the  generation 
and  management  of  those  wastes,  the 
cost  of  alternative  waste  management 
practices,  waste  characteristics,  ground 
water  monitoring  data,  and  state 
regulations.  The  Agency  is  specifically 
soliciting  comments  on  the  engineering 
feasibility  of  the  alternative  waste 
management  practices  presented  as  part 
of  the  new  data,  including  the  accuracy 
of  the  Agency's  cost  estimation  for  the 
alternatives.  In  addition,  comments  are 
requested  as  to  the  extent  of 
improvement  in  environmental 
protection  offered  by  the  various 
engineering  alternatives.  Finally,  the 
Agency  solicits  comments  on  the 
efficacy  of  these  alternatives  to  achieve 
compliance  with  the  subtitle  C  or  D 
regulatory  options.  This  new 
information  will  be  used  to  assist  the 
Agency  in  its  evaluation  of  the  subtitle  C 
and  D  regulatory  options  for  these 
wastes. 

New  information  has  also  been 
collected  on  two  non-operational  coal 
gasification  plants,  the  existence  of 
which  was  discovered  too  late  in  the 
development  of  the  Report  to  Congress 
for  discussion  in  the  document.  This 
new  information  does  not  impact  the 
Agency's  recommendation  presented  in 
the  Report  to  Congress  for  subtitle  D 
management  of  the  ash  and  process 
wastewater  produced  by  coal 
gasification. 

Finally,  the  Agency  collected 
additional  information  on  volumes  and 
management  practices  for  basic  oxygen 
furnace  and  open  hearth  furnace  air 
pollution  control  dust/sludge  from 
carbon  steel,  production  to  supplement 
information  presented  in  the  Report  to 
Congress.  The  new  data  indicates  that 
much  of  this  waste  is  disposed  of  on- 
site.  The  Agency  solicits  comment  on 
the  impact  that  this  new  information 
should  have  on  its  recommendations  in 
the  Report  to  Congress  to  regulate  these 
wastes  under  subtitle  D. 

Because  these  new  data  may  be 
utilized  in  the  regulatory  decision- 
making process  for  those  five  wastes, 
the  new  data  are  being  placed  into  the 
RCRA  docket  for  public  inspection  and 


comment.  To  all  readers  to  clearly 
distinguish  these  new  data,  they  have 
been  placed  under  a  new  docket 
number  F-91-RM2A-FFFFF.  All 
comments  on  the  new  data  received  by 
the  close  of  the  comment  period  will  be 
considered  by  the  Agency  when  making 
a  final  regulatory  determination  on  these 
wastes.  Comments  will  be  accepted  only 
on  data  specifically  referenced  in  this 
notice. 

New  data  placed  onto  the  docket 
includes: 

*  Supplemental  Information  on  Generation 
and  Management  of  Basic  Oxygen  Furnace 
and  Open  Hearth  Furnace  Air  Pollution 
Control  Dust/Sluge  from  Carbon  Steel 
Production.  December,  1990. 

*  Supplemental  Information  on  Coal 
Gasification:  The  DOW  Chemical 
Gasification  Plant.  December.  1990. 

*  Supplemental  Information  on  Coal 
Gasification:  The  Cool  Water  Gasification 
Plant.  December,  1990. 

*  Supplemental  Information  on  Coal 
Gasification:  Revised  Data  on  Generation- 
and  Management  of  Coal  Gasification 
Gasifier  Ash  (Slag)  and  Process  Wastenvaler, 
December.  1990. 

*  Dow  Chemical  Company's  Response  to 
the  National  Sur\ey  of  Special  Wastes  from 
Mineral  Processing  Facilities  for  the 
Plaquemine,  Louisiana  Facility.  Octotjer, 
1990. 

*  Florida  Department  of  Environmental 
Regulation.  Proposed  Phosphogypsum 
Management  Rule,  Chapter  17-763.  F.A.C, 
November,  1990. 

*  Phosphoric  Acid  Process  Water  Data 
provided  to  EPA  by  Texasgulf.  Inc.  October  4, 
1990. 

*  Supplemental  Analysis  of  Phosphoric 
Acid  Production  Waste  Management 
Alternatives,  {including  trip  reports  from 
visits  to  six  phosphoric  acid  production 
plants  during  August  and  September.  1990.) 
December.  1990. 

*  Badger  Design  and  Constructors.  Inc., 
Phosphoric  Acid  Water  Management  Study, 
prepared  for  ICF.  inc..  Fairfax,  Va..  November 
16, 1990. 

*  Selected  papers  from  the  Proceedings  of 
the  Third  International  Symposium  of 
Phosphogypsum.  Florida  Institute  of 
Phosphate  Research.  Orlando.  Flonda. 
December  4-7. 1990. 

*  Florida  Phosphate  Council,  FDER  Ground 
Water  Quality  Data  Joint  Water  Quality/ 
RCRA  Over\'iew  Committee.  Ardaman  and 
Associates.  Inc.,  (consultants).  Orlando 
Florida,  vol.  I  and  II.  June  1989. 

*  Florida  Phosphate  Council.  FDER  Ground 
Water  Monitoring  Data  and  Cardinier 
Phosphogypsum  Stacks  and  Cooling  Ponds. 
Polk  and  Hillsborough  County.  Florida. 
Ardaman  and  Associates.  Inc.  (consultants), 
Orlando.  Florida,  July  1989. 

*  Information  transmitted  to  EPA  by  Agrico 
(Phosphoric  Acid).  October  15, 1990. 
—Agrico  Chemical  Company— Vnde  Sam 

Plant — Solid  Waste  Permit  Modifications 
Request  Permit  No.  P-0103.  ID.  No.  G.D. 


526 


093-aeaa  (Submitted  to  LOEQ— Solid 
Waiti  Division  on  March  28, 1989).  '^ 

— Agrico  Chemical  Company — Uncle  Srtm 
Plant — ^Response  to  Commenti  on  Solid 
Waste  Psnnit  Modification  Request  Pennit 
Na  P-OIQS.  ID.  No.  CO.  003-0689. 
(Subinitlcd  to  LDER— Solid  Waste  Division 
on  May  21. 1900). 

— Agrico  Chtmical  Company — Uncle  Sam 
Plant — Response  to  Comments  of  Solid 
Waste  Permit  Modification  Request  Permit 
No.  P-mtn.  I.D.  No.  CD.  093-0889. 
(Submitted  to  LDEQ— Solid  Waste  Division 
on  AagiMt  13. 1980). 

—Comments  from  LDEQ— Solid  Waste 
Division,  after  reviewing  of  the  pennit 
modifkation  request  dated  March  Za  1989 
(Dated  February  14. 1990). 

—Agrico  Chamical  Company — Uncle  Sam 
Plant  Ssmi-Annoal  Industrial  Solid  Waste 
Disposal  Ground  Water  Monitorinn 
Reports.  (Daitd  lannary  29. 1990  and  July 
3a  1990). 

— Ardamaa  and  Associates.  Inc..  Seepage 
Calculatwnt  and  Estimated  Release  of 
Photphoric  Aad  to  Land  for  SARA  Section 
313.  Agrico — Uncle  Sam  Plant,  UncJe  Sam, 
La..  Orlando.  Florida,  June  4, 199a 

The  regaUlory  determination, 
scheduled  to  be  signed  by  the 
Administrator  in  Spring  1991.  will 
determine  which  of  the  20  mineral 
processing  wastes,  if  any,  will  remain 
within  the  Mining  Waste  Exclusion. 

DATU:  Public  comments  on  these 
additional  data  will  be  accepted  through 
February  6. 1981. 

AOOMEMCt:  Those  persons,  companies, 
or  organizations  intending  to  submit 
comments  for  the  record  must  send  an 
original  and  two  copies  to  the  following 
address:  RCRA  Docket  Information 
Center  (OS-305),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC.  20460.  Place  the  docket 
number  F-91-RM2A-FFFFF  on  your 
comments. 

FOfl  FURTHER  INFORMATION,  COIfTACr: 
For  general  information,  contact  the 
RCRA/Superfund  Hotline  at  (800]  424- 
9346  or  (202)  382-3000;  for  technical 
information  contact  Bob  Hall  or  Scott 
Ellinger  (OS-323W].  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC.  20460.  (703)  308-6412. 
and  (703)  308-8410.  respectively. 

Dated:  December  27. 1990. 
Don  R.  day. 

Assistant  Administrator.  Office  of  Solid 
Waste  and  Emergency  Response. 
(FTl  Doc  91-195  Filed  1-4-91:  8:45  am] 
BiujNO  com  iiso  w  M 
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ChMapcak*  Extcuttve  Council; 
M««ting 

actiom:  Notice  of  public  meeting  on 
lantiary  S.  1991. 
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Theme:  The  Decade  we  can  win. 

Location:  Mahan  Hall.  U.S.  Naval 
Academy.  Annapolis,  Maryland. 

10  a.m.:  Registration. 

10:30  a.m.:  Public  meeting. 

Presentation  of  Colors — Pledge  of 
Allegiance:  Welcoming  Remarks,  U.S. 
Naval  Academy  Superintendent  Rear 
Admiral  Virgil  L  Ihll.  Jr. 

Presentation  of  Management  Plans: 
Bluefish  Management  Plan.  Weakfish/ 
Spotted  Sea  Trout  Management  Plan, 
Waterfowl  Mangement  Plan.  Public 
Access  Plan,  by  Ms.  Vema  Harrison, 
Chair,  Living  Resources  Subcommittee. 

Presentation  of  Advisory  Committee 
Reports.  Scientific  k  Technical  Advisory 
Committee,  by  Dr.  Joseph  Mihursky, 
Chair. 

Citizen  Advisory  Committee,  by  Ms. 
Mary  Roe  Walkup.  Chair. 

Local  Government  Advisory 
Committee,  by  Ms.  Anna  M.  Long.  Chair. 

Presentation  of  the  Independent  Panel 
Report,  by  Ms.  Fran  Flanigan.  Chair. 

Representation  of  the  Recreational 
Boat  Pollution  Report,  by  Ms.  Ann 
Swanson,  Chair. 

11:05  A.M.:  Public  Meeting  concludes. 
Chesapeake  Executive  Council  begins 
executive  session.  (Private) 

12  p.m.:  Public  Meeting  reconvenes. 

Administrator  Reilly  introduces 
Admiral  Frank  B.  Kelso,  Chief  of  Naval 
Operations. 

Admiral  Frank  B.  Kelso,  CNO. 
remarks. 

EPA  Administrator  William  K.  Reilly 
remarks. 

CBC  Chairman  Kenneth  J.  Cole, 
remarks. 

Mayor  Sharon  Pratt  Dixon,  DC, 
remarks. 

Governor  L  Douglas  Wilder.  VA. 
remarks. 

Governor  Robert  P.  Casey,  PA, 
remarks. 

Governor  William  Donald  Schaefer, 
MD.  remarks. 

Administrator  Reilly  concludes  with 
closing  remarks. 

1:50  P.M.:  joint  Press  Conference 

For  further  information  about  the 
public  meeting,  contact  Thomas 
McCully,  Chesapeake  Bay  Liaison 
Office,  at  301-267-0061. 

Dated:  |anuary  3, 1991. 
George  M.  Walker, 

Acting  Director.  Chesapeake  Boy  Liaison 
Office. 

[PR  Doc.  91-367  Filed  1-4-91;  8:45  am] 
nuwa  cooc  taaa-M-M 


FEDERAL  MARITIME  COMMiSStON 

AgrMin«nt(>)  Filed 

The  Federal  Maritime  Commission 
he'eby  gives  notice  that  the  following 
agreement(s]  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200455. 

Title:  Port  of  Oakland/Puget  Sound 
Tug  and  Barge  Co,  dbd  Hawaiian 
Marine  Lines  Terminal  Agreement. 

Parties: 

Port  of  Oakland  (Port) 

Pugct  Sound  Tug  and  Barge  Co,  dba 

Hawaiian  Marine  Lines  (HML). 

Filing  Party:  Mr.  John  E.  Nolan, 
Assistant  Port  AttoiTiey,  Port  of 
Oakland,  530  Water  Street.  Oakland.  CA 
94607. 

Synopsis:  The  Agreement  provides 
for:  HML's  non-exclusive  use  of  certain 
premises  at  the  Port's  Charles  P. 
Howard  Terminal  with  certain  rights  to 
transfer  to  other  Port  facilities;  HML's 
use  of  the  assigned  premises  as  its 
published  regularly  scheduled  Northern 
California  port  of  call;  the  Port's  tariff  to 
apply  to  HML's  use  of  the  premises;  and 
HML  to  pay  to  the  Port  90%  of  dockage 
and  wharfage  charges  on  containerized 
cargo  subject  to  en  annual  15.000 
revenue  ton  per  acre  breakpoint  level 
with  an  alternate  65%  or  80%  wharfage 
tariff  level  applicable  to  certain 
breakbulk  cargo. 

Agreement  No.:  224-200456. 

Title:  Port  of  Houston  Authority/ 
Strachan  Shipping  Company  Terminal 
Agreement. 

Parties: 

Port  of  Houston  Authority  (Port) 

Strachan  Shipping  Company  (SSC). 
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Filing  Party:  Ms.  Martha  T.  Williams, 
Port  of  Houston  Authority.  1519  Capitol. 
P.O.  Box  2562.  Houston.  TX  77252-2562. 

Synopsis:  The  Agreement  provides 
for:  SSC's  assignment  to  perform  freight 
handling  services  at  the  Port's  Barbours 
Cut  Transit  Shed  No.  Two  Section  B 
(West)  and  in  certain  areas  adjacent 
thereto;  the  Port  to  retain  the  right  to  use 
the  area(s)  adjacent  to  the  facility  and 
allocate  the  use  of  Transit  Shed  space; 
and  SSC  to  furnish  all  manpower 
equipment  and  fixtures  for  services,  pay 
$1.00  per  ton  of  cargo  handled,  and 
guarantee  an  annual  income  of  $25,000 
to  be  generated  by  this  per  ton  charge. 
The  term  of  the  Agreement  expires 
December  31. 1992. 
Agreement  No.:  224-200457, 
Title:  Port  of  Houston  Authority/ 
Ceres  Gulf  Incorporated  Terminal 
Agreement, 
Parties: 

Port  of  Houston  Authority  (Port) 
Ceres  Gulf  Incorporated  (CGI). 
Filing  Party:  Ms,  Martha  T.  Williair.s, 
Port  of  Houston  Authority.  1519  Capital. 
P.O.  Box  2562,  Houston.  TX  77252-2562. 
Synopsis:  The  Agreement  provides  for 
CGI  to  perform  freight  handling  services 
at  the  Pori's  Wharves  and  Transit  Sheds 
Nos.  19  and  20  subject  to  the  charges, 
rates,  rules  and  regulations  in  the  Port's 
tariff;  and  CGl's  use  of  the  facility  for 
repair  of  cargo  handling  equipment  and 
vehicles.  CGI  guarantees  an  annual 
income  of  $1.25  per  square  foot  of 
shedded  space  generated  by  wharfage 
charges  plus  a  $200  per  month  total 
documentation  charge,  and  an  annual 
cargo  movement  of  0.9  of  a  ton  per 
square  foot  of  shedded  space.  The  term 
of  the  Agreement  expires  December  31. 
1992. 
Agreement  No.:  224-200458. 
Title:  Port  of  Houston  Authority/ 
Shippers  Stevedoring  Company 
Terminal  Agreement. 
Parties: 

Port  of  Houston  Authority  (Port) 
Shippers  Stevedoring  Company  (SSC). 
Filing  Party:  Ms.  Martha  T.  Williams. 
Port  of  Houston  Authority,  1519  Capitol. 
P.O.  Box  2562,  Houston.  TX  77252-2562. 

Synopsis:  The  Agreement  provides 
for  SSC's  assignment  to  perform  freight 
handling  services  at  the  Port's  Barbours 
Cut  Transit  Shed  No.  Two  Section  A 
(East)  and  in  certain  areas  adjacent 
thereto;  the  Port  to  retain  the  right  to  use 
the  area(s)  adjacent  to  the  facility  and 
allocate  the  use  of  Transit  Shed  space; 
and  SSC  to  furnish  all  manpower 
equipment  and  fixtures  for  services,  pay 
$1,00  per  ton  of  cargo  handled,  and 
guarantee  an  annual  income  of  $25,000 
to  be  generated  by  this  per  ton  charge. 


The  term  of  the  Agreement  expires 
December  31, 1992. 

Agreement  No.:  224-200459. 

Title:  Port  of  Houston  Authority/ 
Shippers  Stevedoring  Company 
Terminal  Agreement. 

Parties: 

Port  of  Houston  Authority  (Port) 

Shippers  Stevedoring  Company  (SSC). 

Filing  Party:  Ms.  Martha  T,  Williams. 
Port  of  Houston  Authority.  1519  Capitol. 
P.O.  Box  2562,  Houston,  TX  77252-2562, 

Synopsis:  The  Agreement  provides 
for  SSC's  assignment  to  perform  freight 
handhng  services  at  the  Port's  Wharves 
and  Transit  Shed  No.  31  subject  to  the 
charges,  rates,  rules  and  regulations  in 
the  Port's  tariff;  and  SSC's  use  of  the 
facility  for  repair  of  cargo  handling 
equipment  and  vehicles.  In 
considers  lion  Lr  the  assignment.  SSC 
guarrntecs  a.n  annual  income  of  $1.25 
per  sc,ui.re  foot  of  shedded  space 
generated  by  wharfage  charges  plus  a 
&290  per  month  total  documentation 
charge,  and  an  annual  cargo  movement 
of  0.9  of  a  ton  per  square  foot  of  shedded 
space.  The  term  of  the  Agreement 
expires  December  31, 1992. 
Agreement  No:  224-200460. 
Title:  Port  of  Houston  Authority/Port- 
Cooper  T.  Smith  Stevedoring  Terminal 
Agreement. 
Parties: 

Port  of  Houston  Authority  (Port) 
Port-Cooper  T.  Smith  Stevedoring  (P- 

CTSS). 
Filing  Party:  Ms.  Martha  T,  Williams. 
Port  of  Houston  Authority,  1519  Capitol 
P.O,  Box  2562,  Houston.  TX  77252-2562. 

Synopsis:  The  Agreement  provides 
for  P-CTSS's  assignment  to  perform 
freight  handling  services  at  the  Port's 
Wharves  and  Transit  Sheds  Nos.  16 
through  18  subject  to  the  charges,  rates, 
rules  and  regulations  in  the  Port's  tariff; 
and  P-CTSS's  use  of  the  facility  for 
repair  of  cargo  handling  equipment  and 
vehicles.  In  consideration  for  the 
assignment.  P-CTSS  guarantees  an 
annual  income  of  $1.25  per  square  foot 
of  shedded  space  generated  by 
wharfage  charges  plus  a  $200  per  month 
total  documentation  charge,  and  an 
annual  cargo  movement  of  0.9  of  a  ton 
per  square  foot  of  shedded  space.  The 
term  of  the  Agreement  expires 
December  31, 1992. 
Agreement  No.:  224-200461. 
Title:  Port  of  Houston  Authority/ 
Fairway  Terminal  Corporation  Terminal 
Agreement. 
Parties: 

Port  of  Houston  Authority  (Port) 
Fairway  Terminal  Corporation  (FTC). 


Filing  Party:  Ms.  Martha  T.  Williams. 
Port  of  Houston  Authority,  1519  Capitol, 
P.O.  Box  2562.  Houston,  TX  77252-2562. 

Synopsis:  The  Agreement  provides 
for:  FTC's  assignment  to  perform  freight 
handling  ser\'ices  at  the  Port's  Whar\  es 
and  Transit  Sheds  Nos.  27  through  29 
subject  to  the  charges,  rates,  rules  and 
regulations  in  the  Port's  tariff;  and  FTC's 
use  of  the  facility  for  repair  of  cargo 
handling  equipment  and  vehicles.  In 
consideration  for  the  assignment.  FTC 
guarantees  an  annual  income  of  $1.25 
per  square  foot  of  shedded  space 
generated  by  wharfage  charges  plus  a 
$400  per  month  total  documentation 
charge,  and  an  annual  cargo  movement 
of  0.9  of  a  ton  per  square  foot  of  shedded 
space.  The  term  of  the  Agreemnt  expires 
December  31. 1992. 
Agreement  No.:  224-200462. 
Title:  Port  of  Houston  Authority/ 
Strachan  Shipping  Company  Terminal 
Agreement. 
Parties: 

Port  of  Houston  Authority  (Port) 
Strachan  Shipping  Company  (SSC). 
Filing  Party:  Ms.  Martha  T.  Williams, 
Port  of  Houston  Authority,  1519  Capitol. 
P.O.  Box  2562,  Houston,  TX  77252-2562. 

Synopsis:  The  Agreement  provides 
for:  SSC's  assignment  to  perform  freight 
handling  services  at  the  Port's  Wharves 
and  Transit  Sheds  Nos.  24  through  26 
subject  to  the  charges,  rates,  rules  and 
regulations  in  the  Port' s  tariff:  and  SSCs 
use  of  the  facility  for  repair  of  cargo 
handling  equipment  and  vehicles.  In 
consideration  for  the  assignment.  SSC 
guarantees  an  armual  income  of  $1.25 
per  square  foot  of  shedded  space 
generated  by  wharfage  charges  plus  a 
$400  per  month  total  documentation 
charge,  and  an  annual  cargo  movement 
of  0.9  of  a  ton  per  square  foot  of  shedded 
space.  The  term  of  the  Agreement 
expires  December  31. 1992. 
Agreement  No.:  224-200463. 
Title:  Port  of  Houston  Authority/ 
James  J.  Flanagan  Stevedores  Terminal 
Agreement. 
Parties: 

Port  of  Houston  Authority  (Poit) 
James  J.  Flanagan  Stevedores  UJFS). 
Filing  Party:  Ms.  Martha  T.  Williams, 
Port  of  Houston  Authority,  1519  Capitol, 
P.O.  Box  2562,  Houston.  TX  77252-2562. 

Synopsis:  The  Agreement  provides 
for:  JJFS's  assignment  to  perform  freight 
handling  services  at  the  Port's  Wharves 
and  Transit  Sheds  Nos.  21  through  23 
subject  to  the  charges,  rates,  rules  and 
regulations  in  the  Port's  tariff:  and  JJFS  s 
use  of  the  facility  for  repair  of  cargo 
handling  equipment  and  vehicles.  In 
consideration  for  the  assignment.  JJFS 
guarantees  an  annual  income  of  $1.25 
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per  aquare  foot  of  shedded  space 
generated  by  wharfage  charges  plus  a 
$400  per  month  total  documentation 
charge,  and  an  annual  cargo  movement 
of  0.9  of  a  ton  per  square  foot  of  shedded 
space.  The  term  of  the  Agreement 
expires  December  31, 1992. 

Agreement  No.:  224-200484. 

Title:  Port  of  Houston  Authority/ 
Fairway  Terminal  Corporation  Terminal 
Agreement. 

Parties: 

Port  of  Houston  Authority  (Port) 

Fairway  Terminal  Corporation  (FTC). 

FiJing  Party:  Ms.  Martha  T.  Williams. 
Port  of  Houston  Authority.  1519  Capitol. 
P.O.  Box  2.')62,  Houston,  TX  77252-2582. 

Synopsis:  The  Agreement  provides 
for  FTC's  assignment  to  perform  freight 
handling  services  at  the  Port's  Barbours 
Cut  Transit  Shed  No.  One  Section  B 
(West-to  Pole  No.  7)  and  in  certain  areas 
ttdjacent  thereto:  the  Port  to  retain  the 
right  to  use  the  area(8)  adjacent  to  the 
facility  and  allocate  the  use  of  Transit 
Shed  space;  and  FTC  to  furnish  all 
manpower  equipment  and  fixtures  for 
services,  pay  $1.00  per  ton  of  cargo 
handled,  and  guarantee  an  annual 
income  of  $25,000  to  be  generated  by 
this  per  ton  charge.  The  term  of  the 
Agreement  expires  December  31. 1992. 

Dated;  |anuary  Z.  199r 

By  Order  of  the  Federal  Ma.ntime 

Commisiicn. 

Ronald  D.  Mucphy, 

Assisujnt  Secreiary. 

(FR  Doc.  B1-20S  Filed  1-4-91;  0:45  anij 

BIIXMQ  COOC  •730-01-M 


Agr«*fn«nt(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
.N'W.,  room  10220.  Interested  parties  may 
8ubm.it  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  WashinRton.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Re^ster  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  $  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Aiireement  No.:  224-200453. 

Title:  Port  Vancouver/ Naviera 
I.Tleramericana  Navicar.a  S.A.  Terminal 
Acreeme;!!. 


Parties: 

Port  Vancouver  (Port) 

Naviera  Interamericana  Navicana 
S.A.  (NIN). 

Synopsis:  The  Agreement  provides 
for:  NIN  to  use  the  Port  as  its  designated 
Columbia  River  port  of  call  including  all 
berths  at  Terminal  2  and  3  and  adjacent 
dock  and  backup  areas;  the  Port  to 
perform  all  of  NIN's  terminal  services: 
NIN  to  pay  for  services  and  handling 
pursuant  to  the  Port's  tariff;  and  a 
sharing  of  the  terminal  revenues 
consisting  of  dockage,  wharfage  and 
services/facilities  charges. 

Dated:  )anuary  Z.  1991. 

By  Order  of  the  Federal  Maritime 
rommission. 
Ronald  D.  Murphy 
.Assistant  Secretary. 
[FR  Doc.  91-206  Filed  1-4-91;  8:45  am] 

BILUNQ  CODC  (730-01-« 


[Docket  Na  90-39] 

Transportation  Services  Incorporated 
as  Agent  for  Sea-Land  Service,  Inc.,  et 
at.  V.  Interiatln  Produce  Co.,  Inc.;  Filing 
of  Complaint  and  Assignnwnt 

Notice  is  given  that  a  complaint  filed 
by  Transportation  Services  Incorporated 
as  agent  for  Sea -Land  Service.  Inc., 
Seaboard  Marine,  Ltd,  and  Crowley 
Caribbean  Transport,  Inc, 
("Complainant")  against  Interiatln 
Produce  Co..  Inc.  ("Respondent")  was 
served  December  31. 1990.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  section  10{a)(l  J  of  Lhe 
Shipping  Act  of  1964,  48  U.S.C. 
1709(a)(1),  by  failing  and  refusing  to  pay 
ocean  freight  and  demurrage  charges 
lawfully  assessed  pursuant  to 
Complainant's  applicable  tariff  for  160 
shipments  of  containerized  refrigerated 
cargo  from  Central  America  to  the 
United  States  between  February  and 
May  1990. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  48  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examuiation  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  48  CFR  502.61,  the  initial 


decision  of  the  Presiding  Officer  in  this 

proceeding  shall  be  issued  by  December 

31, 1991,  and  the  final  decision  of  the 

Commission  shall  be  issued  by  April  29. 

1992. 

Ronald  D.  Murpfay, 

Assistant  Secretary. 

[FR  Doc.  91-169  Filed  1-4-91;  8:45  am) 

BILUNO  COOC  (730-01-M 

{Petition  No.'s  P«-»0.  P7-90  and  P8-901 

Appeal  of  Staff  Action,  Request  for 
Leave  To  File  and  Petition  for  Review 
of  Staff  Tariff  Rejection 

Notice  is  given  of  the  filing  of  petitions 
appealing  staff  tariff  rejection  actions. 
Petition  No.  P6-90  appeals  five  tariff 
rejection  actions  and  was  filed  by  the 
Asia  North  America  Eastbound  Rate 
Agreement  and  several  other  rate 
agreements  and  conferences 
(collectively,  the  "Conferences"). 
Petition  No.  P7-90  was  filed  by  the 
Transpacific  Freight  Conferences  of 
lapan  ("TPFCJ"),  who  requests  leave  to 
file  late  its  appeal  of  a  similar  staff  tariff 
rejection  action.  Petition  No.  P&-90  is  an 
appeal  by  the  West  Coast  Middle  East 
Rate  Agreement  ("WC\(E")  of  another 
similar  staff  tariff  rejection  action.  All  of 
the  appeals  have  been  consolidated 
because  they  concern  essentially  the 
same  issue.  Specifically,  the  petitions 
appeal  staffs  rejection  of  tariff 
provisions  which  were  filed  to  meet  the 
requirements  of  the  Commission's  final 
rule  in  Docket  88-19— ffferOVe  Date  of 
Tariff  Changes.  The  rejected  provisions 
designate  the  date  of  receipt  for  "split 
shipments"  as  being  the  date  the  full 
quantity  of  cargo  in  a  shipment  has  been 
received  by  the  carrier.  The  time  of 
receipt  for  a  shipment  becomes 
important  in  determining  the  applicable 
tariff  rates  and  charges  on  a  given 
shipment. 

To  facilitate  thorough  consideration  of 
the  appeals,  interested  persons  are 
invited  to  reply  to  the  petitions  no  later 
than  January  22, 1991.  Replies  shall  be 
directed  to  the  Secraetary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001.  and  shall  consist  of  an 
original  and  15  copies.  Copies  of  replies 
shall  also  be  served  on  the  following 
named  individual  for  each  petition: 
P6-90:  Jeffrey  F.  I,awrence,  Esq..  Dow, 
Lohnes  k  Albertson,  1255  23rd  Street, 
NW.,  Washington,  DC  20037. 
P7-90:  Charles  F.  Warren,  Esq..  Warren 
&  Associates,  PC,  1100  Connecticut 
Avenue.  NW..  Washington.  DC  20036. 
P8-90:  R.  Frederic  Fisher.  Esq.,  Lillick  & 
Charles,  Two  Elmbarcadero  Center, 
San  Francisco,  California  94111-3996. 
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Copies  of  the  petitions  are  available 
for  examination  at  the  Washington,  DC 
office  of  the  Commission,  1100  L  Street, 
NW..  room  11101. 

By  the  Commission. 
Ronald  D.  Murphy. 
Assistant  Secretary. 
(FR  Doc.  91-177  Filed  1-4-91;  8:45  amj 
BiLLiNQ  COOC  ^r»^^-^^ 


FEDERAL  RESERVE  SYSTEM 

Dana  Bancorp,  Inc.,  et  al.;  Formations 
of;  Acquisitions  by,  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225,14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on- 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
28, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S,  Epstein,  Vice  President)  230 
Sou'h  I^Salle  Street,  Chicago,  Illinois 
60690: 

1.  Dana  Bancorp,  Inc.,  Dana,  Indiana; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Dana,  Dana.  Indiana. 

2.  Farmers  Savings  Bank,  Trustee  of 
Farmers  Savings  Bank  Stock  Ownership 
Plan  &  Trust,  West  Union,  Iowa:  to 
become  a  bank  holding  company  by 
acquiring  53  percent  of  the  voting  shares 
of  BJS,  Inc.,  West  Union,  Iowa,  and 
Westmont  Corporation.  West  Union, 
Iowa,  and  thereby  indirectly  acquire  The 
Farmers  Savings  Bank.  West  Union. 
Iowa. 


B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Breckenridge  Bancshares  Company, 
St.  Ann,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Centennial  Bank,  Breckenridge  Hills, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  31. 1990. 
Jennifer  |.  Johnson. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-172  Filed  1-4-91;  8:45  am] 

BILUNG  CODE  UIO-OI-M 


MidState  Bancorp;  Application  To 
Engage  de  Novo  In  Permissible 
Nonbanklng  ActiviUes 

The  company  listed  in  this  notice  has 
filed  an  application  under  5  225.23(a)(ll 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  '^f 


Governors  not  later  than  January  28. 
1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  MidState  Bancorp.  Hinton, 
Oklahoma;  to  engage  de  novo  in  making 
and  servicing  loans,  primarily  consumer, 
pursuant  to  S  225.23lb)(l)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  December  31, 1990 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Boa.nJ. 
[FR  Doc.  91-173  Filed  1-4-91;  8  45  am) 

BILUM  COOC  miMII-M 


The  Royal  Bank  of  Canada;  Application 
To  Engage  de  Novo  In  Permissible 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  apphcation  under  i  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)l  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute.  S'^mmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  25. 
1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York.  New  York 
10045: 

1.  The  Royal  Bank  of  Canada, 
Montreal.  Quebec.  Canada;  to  engage  de 
novo  through  its  subsidiary.  RBC 
Dominion  Securities  Corporation.  New 
York,  New  York,  in  riskless  principal 
activities  as  approved  by  the  Board  in 
Bankers  Trust  New  York  Corp..  75 
Federal  Reserve  Bulletin  829  (1969).  and 
subject  to  limitations  previously 
approved  by  the  Board.  Applicant 
proposes  to  conduct  these  activities  on  a 
nationwide  basis.  The  Royal  Bank  of 
Canada  has  received  Board  approval  to 
engage  in  a  broad  range  of  nonbanking 
activities,  including  engaging  through 
RBC  Dominion  Securities  Corporation  in 
private  placement  activities  and 
underwriting  and  dealing  in.  to  a  limited 
extent,  debt  and  equity  securities  that 
are  not  eligible  to  tie  underwritten  by  a 
state  member  bank.  The  Royal  Bank  of 
Canada.  76  Federal  Reserve  Bulletin  567 
(1990);  The  Royal  Bank  of  Canada.  76 
Federal  Reserve  Bulletin  158  (1990). 

Board  of  Governors  of  the  Federal  Reserve 
Syslem.  December  31. 1990. 
Jennifer  |.  lohnaon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-174  Filed  1-4-91:  8:45  am] 
MLLMO  COM  ttlO-OI-ll 


ChariM  Wangensteen,  V  and  John 
Wang«nata«n,  at  al.;  Change  In  Bank 
Control  Notlcaa;  Acquititiona  of 
Sharaa  of  Banka  or  Bank  Holding 
Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  ((12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofHces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  22, 1991. 


A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1.  Charles  Wangensteen,  V  and  John 
Wangensteen;  to  acquire  an  additional 
0.40  percent  of  the  voting  shares  of 
Chisholm  Bancshares.  Inc..  Chisholm. 
Minnesota,  for  a  total  of  10.36  percent 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  Chisholm.  Chisholm. 
Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Steven  f.  Wells,  Ardmore, 
Oklahoma:  to  acquire  an  additional  2.50 
percent  of  the  voting  shares  of  Amcorp 
Financial,  Inc..  Ardmore,  Oklahoma,  for 
a  total  of  13.74  percent,  and  thereby 
indirectly  acquire  American  National 
Bank.  Ardmore,  Oklahoma. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  December  31, 1990. 
Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  91-175  Filed  1-4-91;  8:45  am] 

WLLINQ  COOC  SIIO-OI-M 


DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

agency:  Health  Care  Financing 

Administration. 

The  Health  Care  Financing 
Admmistration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Medicaid 
Management  Information  System;  Form 
Number:  HCFA-R-4;  Use:  The  Medicaid 
Management  Information  System 
(MMIS)  is  a  State-operated.  Federally- 
mandated,  computer  system  used  for 
automated  Medicaid  claims  processing 
and  information  retrieval  for  program 
management.  Data  elements  represent 
the  Federally-imposed  recordkeeping 
requirements  of  MMIS;  Frequency: 
Quarterly;  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  47;  Average  House  per 
Response:  47.177;  Total  Estimated 
Burden  Hours:  2.217,300. 


2.  Type  of  Request:  New;  Title  of 
Information  Collection:  End-Stage  Renal 
Disease  (ESRD)  Medicial  Case  Review; 
Form  Number  HCFA-R-1;  Use:  ESRD 
Network  Organizations  perform  reviews 
of  ESRD  facilities  using  defined 
standards  of  care  to  assure  that  ESRD 
beneficiaries  receive  proper  medical 
care;  Frequency:  Monthly;  Respondents: 
Individuals/households,  businesses/ 
other  for  profit.  Federal  agencies/ 
employees,  nonprofit  institutions,  and 
small  businesses/organizations; 
Estimated  Number  of  Responses:  216; 

-4  verage  Hours  per  Response:  16 
(reporting)  and  1,200  (reporting);  Total 
Estimated  Burden  Hours:  3,456 
(reporting)  and  21,600  (recordkeeping) 
for  a  total  of  25.056. 

3.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Psychiatric  Unit 
and  Rehabilitation  Unit/Hospital 
Criteria  Work  Sheets;  Form  Numbers: 
HCFA-437,  437A.  and  437B;  Use:  State 
Agencies  are  required  to  conduct  onsite 
verifications  to  assure  that 
rehabilitation  hospitals  and 
rehabilitation  and  psychiatric  units  meet 
criteria  for  exclusion  from  the 
Prospective  Payment  System.  The  HCFA 
work  sheets  are  used  to  document 
findings  on  how  well  hospitals/units 
meet  the  exclusion  criteria;  Frequency: 
Annually;  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  1,921;  Average  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  480. 

4.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Medicare  Health  Maintenance 
Organizations  Reporting  Forms;  Form 
Number:  HCFA-HMOF-2-5;  Use:  Peer 
Review  Organizations/Quality  Review 
Organizations  are  authorized  to  review 
services  for  quality  of  care  provided  and 
to  eliminate  unreasonable,  unnecessary, 
and  inappropriate  care  provided  to 
Medicare  beneficiaries  and  report  the 
results  to  HCFA;  Frequency:  Quarterly; 
Respondents:  Businesses/other  profit 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  216; 

A  verage  Hours  per  Response:  .25 
(reporting)  and  12  (recordkeeping);  Total 
Estimated  Burden  Hours:  54  (reporting) 
and  648  (recordkeeping)  for  a  total  of 
702. 

5.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Attending 
Physician's  Statement  and 
Documentation  of  Medicaid  Emergency; 
Form  Number  HCFA-1771;  Use:  This 
form  is  used  to  document  the  attending 
physician's  statement  that  the 
hospitalization  was  required  due  to  an 
emergency  and  give  clinical  support  for 
the  claim;  Frequency:  On  occasion; 


Respondents;  Businesses/other  for 
profit;  Estimated  Number  of  Responses: 
1.500;  Average  House  per  Response:  .25; 
Total  Esimated  Burden  Hours:  375. 

6.  Type  of  Request  New;  Title  of 
Information  Collection:  Analysis  of 
Malpractice  Premium  Data;  Form 
Number:  HCFA-R-143;  Use:  The  survey 
of  physician-owned  medical  liability 
insurers  will  provide  information  for  use 
in  computing  the  malpractice  input 
component  of  the  Malpractice 
Geographic  Practice  Cost  Index; 
Frequency:  One-time;  Respondents: 
Businesses/other  for  profit.  Stale/local 
governments,  non-profit  institutions,  and 
small  businesses/organizations; 
Estimated  Number  of  Responses:  51; 
Average  Hours  per  Response:  .25;  Total 
Esimated  Burden  Ho)trs:  12.75. 

7.  Type  of  Request-  hkw:  Title  of 
Informatipn  Collection:  llbme  Care 
Agency  Screening  Instrument  and 
Follow-up  Telephine  Interview;  Form 
Number  HCFA-45;  Use:  Identification 
and  description  of  effective  quality 
assurance  strategies  will  enable  HCFA 
to  determine  what,  if  any.  regulatory  or 
other  initiatives  are  necessary: 
Frequency:  One-time;  Respondents: 
Businesses/other  for-profit,  non-profit 
institutions,  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  10,000;  Average  Hours  per 
Response:  .167;  Total  Estimated  Burden 
Hours:  1,670. 

8.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection:  Request 
for  Hearing — Part  B  Medicare  Claim; 
Form  Number  HCFA-1965;  Use:  This 
form  is  used  by  either  the  "Medicare 
Claims"  beneficiary  or  a  part  B  supplier/ 
physician  to  request  a  hearing  with  the 
Medicre  carrier's  hearing  officer,  after 
Supplementary  Medical  Insurance 
Benefits  have  been  denied  at  the 
informal  review  stage;  Frequency:  On 
occasion;  Respondents:  Individuals/ 
households  and  small  businesses/ 
organizations;  Estimated  Number  of 
Responses:  55,000:  A  verage  Time  per 
Response:  10  minutes;  Total  Estimated 
Burden  Hours:  9.166. 

9.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection: 
Medicaid  Slate  Agency  Third  Party 
Liability  Inventory  Form;  Form  Number 
HCFA-464;  Use:  This  form  is  used  by 
Medicaid  State  Agencies  to  enforce 
Medicaid  as  "payor  of  last  resort"  by 
identifying  third  parties  responsible  for 
the  legal  liability  to  pay  for  health  care 
and  services  arising  out  of  injury  or 
disease;  Frequency:  Annually; 
Respondents:  State/local  governments; 
Estimated  Number  of  Responses:  56; 

A  verage  Hours  per  Response:  8;  Total 
Estimated  Burden  Hours:  448. 


10.  Type  o/fle(7ue5t- Extension;  Title 
of  Information  Collection:  Request  for 
Reconsideration  of  Part  A  Health 
Insurance  Benefits;  Form  Number 
HCFA-2649;  Use:  This  form  is  used  to 
request  reconsideration  of  an  adverse 
determination  made  on  Part  A  health 
insurance  claim  for  items  or  services 
under  the  Medicare  program;  Frequency: 
On  occasion;  Respondents:  Individuals/ 
households  and  State/local 
governments;  Estimated  Number  of 
Responses:  62,000;  A  verage  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  15.500. 

11.  Type  of  Request  Extension;  Title 
of  Information  Collection:  Request  for 
Claim  Number  Verification;  Form 
Number  HCFA-1600;  Use:  When 
Medicare  providers  affiliated  with  State, 
local,  or  Federal  agencies  are  unable  to 
obtain  a  correct  claim  number  from  the 
Medicare  beneficiary  or  when  any  other 
provider  is  unable  to  obtain  written 
consent  of  the  beneficiary  because  of 
illness  or  injury,  this  form  is  used  to 
request  the  correct  claim  number  from 
the  Social  Security  Field  Office; 
Frequency:  On  occasion;  Respondents: 
Businesses/other  for  profit;  Estimated 
Number  of  Responses:  453.100;  Average 
Time  per  Response:  5  minutes;  Total 
Estimated  Burden  Hours:  37,758. 

12.  Type  o//?e(7uest' Extension;  Title 
of  Information  Collection:  Medicaid 
Eligibility  Quality  Control  (MEQC) 
Statistical  Tables;  Form  Numbers: 
HCFA-302— 309;  Use:  The  MEQC 
statistical  tables  are  a  useful  device  in 
carrying  out  the  primary  objective  of  the 
MEQC  system — reducing  dollar  losses 
in  the  administration  of  Medicaid.  They 
provide  information  concerning  the 
major  causes  of  errors,  signifying  where 
States  should  direct  their  corrective 
action  efforts;  Frequency:  Semi- 
annually; Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  108;  Average  Hours  per 
Response:  2.24;  Total  Estimated  Burden 
Hours:  242  (reporting)  and  148 
(recordkeeping)  for  a  total  390. 

13.  Type  of  Request  Revision;  Title  of 
Information  Collection:  Hospital 
Request  for  Certification  in  the 
Medicare/Medicaid  Program;  Form 
Numbers:  HCFA-1514;  Use:  This  form  is 
used  by  providers  of  services  to  request 
certification  for  participation  in  the 
Medicare/Medicaid  programs; 
Frequency:  On  occasion;  Respondents: 
Businesses/other  for  profit;  Estimated 
Number  of  Responses:  1.9M:  Average 
Hours  per  Response:  .25;  Total 
Estimated  Burden  Hours:  496. 

14.  7"ype  of  Request  Extension;  Title 
of  Information  Collection:  Application 
for  Health  Insurance  Benefits  under 


Medicare  for  Individual  with  Chronic 
Renal  Disease;  Form  Number  HCFA-43; 
Use:  This  form  is  the  application  form 
used  to  obtain  information  needed  to 
determine  Medicare  eligibility  for  end 
stage  renal  disease  and  becomes  a 
permanent  part  of  the  claims  file: 
Frequency:  On  occasion;  Respondents: 
Individuals/households:  Estimated 
Number  of  Responses:  13,500:  Average 
Time  per  Response:  26  minutes:  Total 
Estimated  Burden  Hours:  5.850 

15.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection: 
Information  Collection  Requirements 
Contained  in  Home  Health  Agencies 
Conditions  of  Participation:  Form 
Nubmer  HCFA-R-39;  Use:  Home  health 
agencies  participating  in  Medicare  are 
required  to  establish  and  maintain  this 
information  in  order  to  show  compliance 
with  published  health  and  safety 
standards;  Frequency:  On  occasion: 
Respondents:  State/local  governments, 
businesses/other  for  profit,  and  small 
businesses/organizations:  Estimated 
Number  of  Responses:  5.659;  A  verage 
Hours  per  Response:  6.84;  Total 
Estimated  Burden  Hours:  38.709. 

16.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection:  Prepaid 
Health  Plan  Cost  Report:  Form  Number 
HCFA-278;  Use:  This  form  is  needed  Ko 
establish  the  reasonable  cost  of 
providing  covered  services  to  the 
enrolled  Medicare  population  of  a 
prepaid  health  plan;  Frequency: 
Quarterly;  Respondents:  Businesses/ 
other  for  profit:  Estimated  Number  of 
Responses:  600;  A  verage  Hours  per 
Response: 43.47  (reporting)  and  1408 
(recordkeeping):  Total  Estimated  Burden 
Hours:  26.080  (reporting)  and  17.600 
(recordkeeping)  for  a  total  of  43.680. 

17.  Type  of  Request.  Extension;  Title 
of  Information  Collection.  Information 
Collection  Requirements  in  the  Hospice 
Care  Regulation;  Form  Number  HCFA- 
R-30;  Use:  This  information  collection  is 
needed  to  implement  the  Medicare 
hospice  benefit.  Information  is  needed 
from  individuals  electing  hospice  care 
and  from  hospices  participating  in  the 
program  to  assure  that  statutory  and 
regulatory  requirements  are  met. 
Frequency:  On  occasion;  Respondents: 
Individuals/households,  businesses/ 
other  for  profit,  non-profit  organizations, 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  18.000. 
A  verage  Hours  per  Response:  25.91; 
Total  Estimated  Burden  Hours:  466,300. 
(reporting)  and  17.600  (recordkeeping) 
for  a  total  of  43.680.  Additional 
Information  or  Comments:  Call  the 
Reports  Clearance  Officer  on  301-986- 
2088  for  copies  of  the  clearance  request 
packages.  Written  comments  and 
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recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address:  0MB 
Reports  Management  Branch.  Attention: 
Allison  Herron.  New  Executive  Office 
Building,  room  3208,  Washington.  DC 
20503. 

Dated:  December  28, 1990. 
Gail  R.  WUensky. 

Administrator.  Health  Care  Financing 
Administration. 
(FR  Doc.  91-202  Filed  1-4-91;  8:45  am] 

HLLMOCOOC  4110-<»-«i 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Caltfomia  State  Plan 
Amendment  (SPA) 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice  of  Hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  February  12. 
1991  in  Room  406,  50  United  Nations 
Plaza,  San  Francisco.  California,  to 
reconsider  our  decision  to  disapprove 
California  State  Plan  Amendment  90-04. 
A  compliance  hearing  will  also  be  held 
February  12. 1991.  to  determine  whether 
the  State  of  California  has  failed  to 
comply  with  the  nursing  home  survey 
and  certification  requirements  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987. 

CLXMINQ  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  January  22, 1991. 
FOM  FURTHER  INFORMATION  CONTACT: 
Docket  Clerk,  HCFA  Hearing  Staff.  Suite 
110,  Security  Office  Park.  7000  Security 
Blvd..  Baltimore.  Maryland  21207, 
Telephone:  (301)  597-3013. 
tUPPt£MENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  California  State  Plan 
amendment  (SPA)  number  90-04. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  estabUsh 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 


contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.78(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

California  SPA  90-04  would  amend 
the  State  Medicaid  plan  for  payment  of 
nursing  facility  services.  State  plan 
amendment  90-04  has  been  submitted  to 
comply  with  the  nursing  home  reform 
payment  provisions  of  section  4211(b)(1) 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA  87). 

The  issue  in  this  matter  is  whether 
SPA  90-04  violates  section 
1902(a)(13)(A)  of  the  Act  which  requires 
that  States'  Medicaid  payment  rates 
take  into  account  the  facilities'  costs  of 
complying  with  the  nursing  home  reform 
requirements  of  OBRA  87. 

Section  1902(a)(13)(A)  of  the  Act 
requires  that  States'  Medicaid  payment 
rates  take  into  account  the  facilities' 
costs  of  complying  with  the  nursing 
home  reform  requirements  of  OBRA  87. 
Section  4211(b)(2)  of  OBRA  87  required 
each  State  to  submit  by  April  1. 1990,  an 
amendment  to  its  payment  plan  for 
nursing  facihty  services  in  order  to  be 
effective  October  1, 1990.  This  provision 
further  requires  that  all  such  plan 
amendments  submitted  on  or  before 
April  1. 1990.  be  reviewed  by  HCFA  and 
approved  or  disapproved  no  later  than 
September  30, 1990.  Federal  regulations 
at  42  CFR  447.253  and  447.255  require 
the  State  to  provide  satisfactory 
assurances  and  related  information  to 
HCFA  that,  effective  October  1. 1990,  its 
payment  rates  take  into  account  the 
costs  incurred  by  nursing  facilities  in 
meeting  the  new  certification 
requirements  imposed  by  the  OBRA  87 
nursing  home  reform  requirements. 
Although  the  State  of  California 
submitted  a  plan  amendment  on  March 
29, 1990,  HCFA's  review  of  the 
amendment  determined  that  it  was  not 
acceptable.  Despite  the  State's 
indication  that  nursing  facilities  in  the 
State  will  incur  significant  costs  in 
meeting  the  new  requirements,  the  plan 
was  not  modified  and  rates  were  not 
increased  to  meet  these  costs.  Instead, 
the  State  indicated  that  its  current 
system,  as  modified  by  recently  enacted 
State  legislation,  was  in  "substantial 
compliance  "  with  the  new  Federal 
requirements.  The  State  further 
expressed  its  position  that  the  costs 
incurred  by  facilities  in  meeting  the  new 
requirements  would  exceed  the 
enhancements  in  patient  outcomes 
bruught  about  by  the  new  Federal 


standards.  Therefore,  HCFA  could  not 
determine  that  the  State's  plan  takes 
into  account  the  added  cost  which 
facilities  will  incur  in  meeting  the 
nursing  home  reform  requirements  of 
OBRA  87. 

Section  4211  of  OBRA  87  must  be 
complied  with  in  order  for  nursing 
facilities  to  meet  the  new  Federal 
nursing  home  reform  requirements. 
These  requirements  are  necessary  for  a 
nursing  facility  to  participate  in  the 
Medicaid  program.  Further,  States  are 
required  by  section  1902(a)(13)(A)  of  the 
Act  to  modify  their  Medicaid  payment 
systems  to  take  these  added  costs  into 
account.  There  is  no  provision  in 
Federal  law  which  permits  waiver  of 
these  requirements  or  which  allows 
HCFA  to  determine  that  an  individual 
State's  system  is  equivalent  to  the  new 
standards. 

The  notice  to  California  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  State  plan 
amendrnent  reads  as  follows: 

Mr.  John  Rodriguez, 

Deputy  Director,  Medical  Care  Services, 
Department  of  Health  Services.  714/744 
P  Street,  Sacremento,  California  94234. 

Dear  Mr.  Rodriguez:  I  am  responding  to 
your  request  for  reconsideration  of  the 
decision  to  disapprove  California  State  Plan 
Amendment  (SPA)  90-04.  California  90-04 
would  amend  the  State  Medicaid  plan  for 
payment  of  nursing  facility  services.  Stale 
plan  amendment  number  90-04  was 
submitted  by  the  State  to  comply  with  the 
nursing  home  reform  payment  provisions  of 
section  4211  (b)(l]  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  87). 

The  issue  in  this  matter  is  whether  SPA  90- 
04  violates  section  1902(a)(13)(A)  of  the  Act 
which  requires  that  States'  Medicaid 
payment  rates  take  into  account  the  facilities 
cost  of  complying  with  the  nursing  home 
reform  requirement  of  OBRA  87. 

I  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  February  12, 
1991,  at  2:00  p.m.  in  Room  408,  50  United 
Nations  Plaza,  San  Francisco,  California.  If 
this  date  is  not  acceptable,  we  would  be  glad 
to  set  another  date  that  is  mutually  agreeable 
to  the  parties.  The  hearing  will  be  governed 
by  the  procedures  prescribed  at  42  CFR  Part 
430.  A  compliance  hearing  will  also  be  held 
on  February  12, 1991.  to  determine  whether 
the  State  of  California  has  failed  to  comply 
with  the  nursing  home  survey  and 
certification  requirements  of  OBRA  87. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Clerk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  597-3013. 


Sincerely. 
Gail  R.  Wilensky.  Ph.D.. 
Adminstrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C.  section  1316);  42  CFR  section  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  December  28. 1990. 
Gail  R.  Wilensky. 

Administrator.  Health  Care  Financing 
Administration. 
(FR  Doc.  91-203  Filed  1-4-91:  8:45  am] 

BILUNOCOOC  4120-03-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-01-405O-O9  FES  90-38] 

Availability  of  Final  Wilderness 
Suitability  Study  and  Environmental 
Impact  Statement  (EIS)  for  ttie  Wales 
Creek,  Hoodoo  Mountain  and  trie 
Quigg  West  Wilderness  Study  Areas 
(WSAs);  Montana 

agency:  Butte  District  Office.  Bureau  of 
Land  Management,  Interior. 
action:  Notice  of  availability  of  the 
final  wilderness  suitability  study  and 
EIS  for  the  Wales  Creek,  Hoodoo 
Mountain  and  Quigg  West  WSAs. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969  and  sections  603(a)  and 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  the 
Department  of  the  Interior  has  prepared 
a  Final  Wilderness  Suitability  Study  and 
Environmental  Impact  Statement  for  the 
Wales  Creek.  Hoodoo  Mountain  and 
Quigg  West  WSAs.  The  proposed  action 
recommends  that  the  Wales  Creek  and 
Hoodoo  Mountain  WSAs  not  be 
designated  wilderness  and  that  they 
continue  to  be  managed  as  set  forth  in 
the  Garnet  Resource  Area  Resource 
Management  Plan  (RMP)  and 
accompanying  Environmental  Impact 
Statement  (Garnet  RMP/EIS). 

The  recommendation  for  the  520  acre 
Quigg  West  WSA  is  that  it  be 
designated  wilderness  as  a  tack-on  to 
the  larger  Forest  Service  RARE  II  Area, 
Quigg  (Q-1807).  If  the  Forest  Service 
area  is  not  designated  wilderness,  the 
Quigg  West  unit  would  be  managed 
under  a  special  management  designation 
through  the  Garnet  RMP/EIS.  The  Quigg 
West  WSA  is  located  approximately  20 
miles  west  of  PhiUipsburg,  Montana. 

The  Wales  Creek  and  Hoodoo 
Mountain  WSAs  are  located  in  the 
Garnet  Mountain  Range  of  western 
Montana.  The  11,580  acre  Wales  Creek 


WSA  is  approximately  40-miles  east  of 
Missoula,  Montana;  and  the  11,380  acre 
Hoodoo  Mountain  WSA  is 
approximately  16  miles  northeast  of 
Drummond,  Montana. 

The  Bureau  of  Land  Management 
wilderness  proposals  will  utlimately  be 
forwarded  by  the  Secretary  of  the 
Interior  to  the  President  and  by  the 
President  to  Congress. 

In  any  case,  no  action  on  these 
proposals  can  be  taken  by  the  Secretary 
of  the  Interior  during  the  30  days 
following  the  filing  of  this  EIS.  This 
complies  with  the  Council  of 
Environmental  Quality  Regulations,  40 
CFR  1501.10b(2).  The  final  decision  on 
wilderness  designation  rests  with 
Congress. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  final  document  are  available  at 
the  following  BLM  offices: 

Butte  District  Office,  Bureau  of  Land 
Management,  P.O.  Box  338a  106  N.  Parkmont, 
Butte.  Montana  59702,  at  phone  406-494-5059 
or  (FTS  585-8059). 

Garnet  Resource  Area  Office.  Bureau  of 
Land  Management,  3255  Fort  Missoula  Road, 
Missoula.  Montana  59801.  at  phone  406-329- 
3914  or  (FFS  585-3914). 

Montana  State  Office,  Bureau  of  Land 
Management,  222  North  32nd  Street.  P.O.  Box 
36800,  Billings,  Montana  59107-6800,  at  phone 
406-255-2936  or  (FTS  588-7936). 

Department  of  the  Interior.  Bureau  of  Land 
Management,  1849  C  Street,  NW., 
Washington,  DC  20240,  at  phone  202-208- 
1913  or  (FTS  288-1913). 

Copies  are  also  available  for  inspection  at 
the  following  libraries: 

Maureen  and  Mike  Mansfield  Library. 
University  of  Montana,  Missoula,  Montana 
59812. 

The  public  libraries  at — Missoula.  Great 
Falls,  Helena,  and  Deer  Lodge. 

FOR  FURTHER  INFORMATION  CONTACT 

Darrell  Sail,  Resource  Area  Manager, 
Bureau  of  Land  Management,  3255  Fort 
Missoula  Road,  Missoula,  Montana 
59801,  at  phone  406-329-3914  or  (FTS 
585-3914). 

Dated:  December  31, 1990. 
(onathan  P.  Deason, 
Director,  Office  Environmental  Affairs. 
[FR  Doc  91-178  Filed  1-4-91;  8:45  am] 

BtUJNG  CODE  431(M]M-M 

[CA-06S-01-31 10-BOO] 

Realty  Action— Exchange;  California 

agency:  Bureau  of  Land  Management, 
California;  Department  of  Interior, 
action:  Notice  of  realty  action; 
exchange  of  public  and  private  lands  in 
Kern  County,  CA  27733. 

SUMMARY:  The  following  public  lands  in 
Kern  County  have  been  examined  and 


determined  suitable  for  disposal  by 

exchange  under  section  206  of  the 

Federal  Land  Policy  and  Management 

Act  of  1976  (43  U.S.C.  1716).  Selected 

lands: 

Mount  Diablo  Meridian.  California 

T  12  ^    R  38F 
Section  14.  WWNEV,.  SEV,,  E^SWV«: 
Section  22,  SWV4NEy4,  SEV4SEV,NEy«, 
NViSEV*.  SEV4SEV«,  EM!SWV4SEV«; 

San  Bernardino  Meridian,  California 

T.  UN.,  R.  10  W. 

Section  8,  N^^N^SEV*.  SViSEy4.  SWV« 

In  exchange  for  these  lands,  the 
United  States  will  acquire  private  land 
within  the  designated  Desert  Tortoise 
Natural  Area  in  Kem  County  from 
landovsTiers  of  record.  As  exchange 
agreements  are  developed,  separate 
notices  of  realty  action  will  be 
published,  specifically  describing  the 
parcels  to  be  exchanged  and  the  parties 
involved. 

SUPPI^MENTARY  INFORMATION:  The 
purpose  of  the  exchanges  is  to  acquire 
portions  of  the  non-Federal  lands  within 
the  designated  Desert  Tortoise  Research 
Natural  Area.  The  designated  area 
encompasses  lands  which  have 
historically  supported  the  highest  and 
most  stable  population  of  tortoises 
within  its  range.  Continued  declines  led 
to  Federal  listing  of  the  desert  tortoise 
as  threatened  on  April  2, 1990. 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  the  operation  of  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  mineral  leasing  laws.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  two  years  from  the 
date  of  publication,  whichever  occurs 
first. 

The  exchanges  will  be  on  an  equal 
value  basis.  Full  equalization  of  value 
will  be  achieved  by  acreage  adjustments 
or  by  cash  payments  in  amounts  not  to 
exceed  25  percent  of  the  fair  market 
value  of  the  selected  lands. 

Lands  transferred  out  of  Federal 
ownership  will  be  subject  to  the 
following  reservations,  terms  and 
conditions. 

1.  A  reservation  of  right-of-way  to  the 
United  States  of  ditches  and  canals. 
pursuant  to  the  Act  of  August  30, 1890 
(43  U.S.C.  945). 

2.  Rights  of  way  of  record 

3.  Public  easements  for  ingress  and 
egress. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Gey,  Ridgecrest  Resource  Area. 
(619)  375-7125.  Information  relating  to 
these  exchanges  is  available  for  review 
at  the  Ridgecrest  Resource  Area  Office, 
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300  South  Richmond  Road.  Ridgecrest. 
California  93555. 

DATES:  On  or  before  February  21. 1991. 
interested  parties  may  submit  comments 
to  the  District  Manager,  California 
Desert  District  Office,  Bureau  of  Land 
Management,  in  care  of  the  above 
address.  Objectives  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  24. 199a 
Larry  D.  Fomun. 
Acting  District  Manager. 
[FR  Doa  91-21  Tilad  1-4-91:  8:45  am) 
nujNooooc  *»in-om 


Bureau  of  Rcctamation 

Coordinated  Long-range  Operation  of 
Colorado  River  Reaervoirs 

aoemcy:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Review  of  existing  coordinated 

long-range  operating  criteria  for 

Colorado  River  reservoirs. 

SUlHMAflv:  The  Operating  Criteria, 
promulgated  pursuant  to  Public  Law  90- 
537.  were  published  in  tlie  Federal 
Register  on  |une  10, 1970.  The  Operating 
Cnteria  provide  for  the  coordinated 
long-ran^e  operation  of  the  reservoirs 
constructed  and  operated  under  the 
authority  of  the  Colorado  River  Storage 
Project  Act,  the  Boulder  Canyon  Project 
Act.  and  the  Boulder  Canyon  Project 
Adjustment  Act  for  the  purposes  of 
complying  with  and  carrying  out  the 
provisions  of  the  Colorado  River 
Compact,  the  Upper  Colorado  River 
Basin  Compact,  and  the  Mexican  Water 
Treaty.  The  Operating  Criteria  provide 
that  they  will  be  reviewed  at  least  at  5- 
year  intervals  with  participation  by  such 
Colorado  River  Basin  State 
representatives  as  each  Governor  may 
designate  and  such  other  parties  and 
agencies  as  the  Secretary  may  deem 
appropriate.  Public  Law  90-537  allows 
the  Secretary  of  the  Interior,  as  a  result 
of  actual  operating  experiences  or 
unforeseen  circumstances,  to  modify  the 
Operating  Criteria  to  better  achieve 
their  specified  statutory  purposes. 

This  will  be  the  fourth  5-year  review 
of  the  Operating  Criteria  conducted 
since  their  initial  promulgation  in  1970. 
Mr.  Dennis  B.  Underwood. 
Commissioner  of  Reclamation,  shall  be 
the  authorized  agent  of  the  Secretary  of 
the  Interior  for  the  purpose  of 
conducting  and  coordinating  this  review. 


DATES:  The  existing  Operating  Criteria 
are  included  at  the  end  of  this  notice. 
Written  comments  as  to  whether  the 
Operating  Criteria  should  be  modified 
are  invited  during  the  60  days  following 
publication  of  this  notice.  Written 
comments  may  be  mailed  to: 
Regional  Director.  Lower  Colorado 

Region,  Bureau  of  Reclamation.  P.O. 

Box  427,  Boulder  City.  Nevada  89005. 
or 
Regional  Director.  Upper  Colorado 

Region,  Bureau  of  Reclamation.  P.O. 

Box  1156a  Salt  Lake  City,  Utah  84147. 
SUPPUEMENTAftY  INFOftMATION:  If  the 
comments  received  indicate  a  need  for 
further  information,  meetings  may  be 
held  to  receive  further  input  from  the 
public.  All  respondents  to  this  notice 
will  be  notified  by  mail  of  the  times, 
dates,  and  places  of  any  such  meetings. 

The  scope  of  this  review  shall  be 
consistent  with  the  statutory  purposes  of 
the  Operating  Cntena,  which  are  "to 
comply  with  and  carry  out  the 
provisions  of  the  Colorado  River 
Compact  the  Upper  Colorado  River 
Basin  Compact,  and  the  Mexican  Water 
Treaty."  Long-range  operations 
generally  refers  to  reservoir  operations 
on  an  annual  or  less  frequent  basis,  as 
opposed  to  short-tern)  (hourly  or  daily) 
operations. 

Dated:  December  31. 1990 
Manuel  Lujan,  ]r.. 
Secretary  of  the  Interior. 
|FR  Doc  91-230  Filed  1-4--91;  8:45  am] 

BILLING  COOE  4310-Ot-M 


INTERSTATE  COMil«ERCE 
COMMISSION 

Agricultural  Cooperative;  Intent  To 
Perform  Interttate  Transportation  for 
Certain  Nonmembers 

Date:  Ian.  2. 1991. 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  to  perform 
nonmember.  nonexempt.  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meeting  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

the  name  and  address  of  the 
agricultural  cooperative  (1)  And  (2),  the 
location  of  the  records  (3).  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 


interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Comphance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary.  Interstate 
Commerce  Commission,  Washington, 
DC. 

(1)  Tennessee  Farmers  Cooperative 

(2)  P.O.  Box  3003,  LaVergne,  TN  37086 

(3)  P.O.  Box  3003.  LaVergne.  TN  37086 

(4)  Joe  L.  Wright.  P.O.  Box  3003, 
LaVergne.  TN  37086 

Sidney  L  Stridiland,  |r.. 

Secretary. 

[KR  Doc.  91-215  Filed  1-4-91;  8:45  am) 

BILLING  COOE  703S-01-BI 


Intent  To  Engage  hi  Compensated 
intercorporate  HauHng  Operationa 

This  is  to  provide  notice  as  required 
by  49  use.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  TRINOVA  Corporation, 
3000  Strayer,  P.O.  Box  50,  Maumee,  OH 
43537-0050 

2.  Wholly-owned  subsidiaries  that 
will  participate  in  the  operations,  and 
state(s)  of  incorporation; 

Aeroquip  Corporation,  3000  Strayer.  P.O. 

Box  632,  Maumee.  OH  43537-0632. 

State  of  Incorporation:  Michigan 
Vickers  Incorporated.  3000  Strayer.  P.O. 

Box  631,  Maumee,  OH  43537-0631. 

State  of  Incorporation:  Delaware. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-216  Filed  1-4-91;  8:45  am) 

BILLING  COOE  TOM-SVM 


IDocktt  No.  AB-329  (Sub-Na  1X)1 

Cedar  Valley  Railroad  Co. 
Abandonment  Exemption— in  Bremer 
County,  lA 

AQENCT:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMAirv:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Cedar  Valley  Railroad  Company  of  a 
13.48-mile  line  of  railroad  between 
milepost  274.48.  near  Waveriy.  and 
milepost  2ei.a  near  Readlyn,  in  Bremer 
County,  lA,  subject  to  standard  labor 
protective  conditions,  an  historic 
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preservation  condition,  an  endangered 
species  condition,  a  public  use 
condition,  and  a  trail  use/rail  banking 
condition. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
6, 1991.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  January  17. 1991.  petitions  to  slay 
must  be  filed  by  January  22. 1991.  and 
petitions  for  reconsideration  must  be 
filed  by  February  1, 1991.  Requests  for  a 
public  use  condition  must  be  filed  by 
January  17, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-329  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

and 

(2)  Petitioner's  representative:  David  H. 
Hoesing,  Rasmussen  &  Hoesing.  9140 
West  Dodge  Road,  suite  275.  Omaha, 
NE  68114. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

Decided:  December  27. 1990. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett,  and  McDonald. 
Sidney  L.  Strickland,  )r.. 
Secretary. 
[FR  Doc.  91-217  Filed  1-7-91:  8:45  am] 

BtLLING  CODE  7035-01-N 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  18, 1990,  a 
proposed  consent  decree  in  United 
States  of  America  v.  A  VX  Corporation, 
et  al.  Civil  Action  No.  83-3882-Y.  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
This  case  concerns  claims  by  the  United 
States  and  the  Commonwealth  of 


'  See  Exempt,  of  Rail  Abandonment — Off  em  of 
Finan.  Assist.  4  I.C.C.2d  164  (1967). 


Massachusetts  for  past  and  future 
cleanup  costs,  for  injunctive  relief,  and 
for  natural  resource  damages  at  the  New 
Bedford  Harbor  Superfund  site  (the  Site) 
in  southeastern  Massachusetts.  The 
United  States'  claims  are  under  section 
106  and  107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  section  7003  of  the  Resource 
Conservation  and  Recovery  Act.  section 
504  of  the  Clean  Water  Act.  and  the 
Rivers  and  Harbors  Act.  The 
Commonwealth  has  similar  claims 
under  section  107  of  CERCLA  and  state 
law. 

The  proposed  consent  decree  resolves 
these  claims  against  two  out  of  the  five 
defendants  named  in  this  lawsuit.  The 
settling  defendants  are  Belleville 
Industries.  Inc.  and  Aerovox 
Incorporated.  The  consent  decree 
requires  these  two  defendants  to  pay  a 
total  of  $12.6  million  towards  the  costs 
incurred  by  the  federal  and  state 
governments  for  investigation  and 
cleanup  of  PCB  contamination  in  New 
Bedford  Harbor  and  for  natural  resource 
damages.  Of  this  amount,  $9.45  million 
will  be  paid  to  the  Environmental 
Protection  Agency's  Superfund  for  past 
and  future  cleanup  costs.  The  remaining 
$3.15  million  will  be  paid  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  which  is  the 
lead  federal  natural  resource  trustee  at 
this  site,  and  the  Massachusetts 
Secretary  of  Environmental  Affairs,  who 
is  the  designated  state  natural  resource 
trustee,  for  natural  resource  damages. 
Most  of  this  damages  amount  will  be 
placed  in  a  fund  in  the  Registry  of  the 
U.S.  District  Court  and  will  be  used 
jointly  by  NOAA.  the  Department  of  the 
Interior,  and  the  state  trustee  to  restore, 
replace,  or  acquire  the  equivalent  of 
natural  resources  that  have  been  injured 
by  the  PCB  contamination  in  New 
Bedford  Harbor. 

This  settlement  does  not  affect  the 
pending  claims  relating  to  the  New 
Bedford  Harbor  site  against  the  three 
other  defendants  in  this  action. 

The  Department  of  Justice  will  receive 
comments  on  the  proposed  consent 
decree  for  a  period  af  thirty  (30)  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  A  VX  Corporation. 
D.J.  Ref  90-11-2-32. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  1107  J.W.  McCormack 
Post  Office/Courthouse.  Boston. 
Massachusetts  02109  and  at  the  Region  I 


office  of  the  Environmental  Protection 
Agency,  2203  JFK  Federal  Building. 
Boston.  Massachusetts  02203.  Copies  of 
the  consent  decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Avenue,  NV?.. 
Washington.  DC  20004  (202-347-2072). 
Copies  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  DoCumertt  Center  at  the  above 
address.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $8.75 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Ricfaiud  B.  Stewart. 

Assistant  Attorney  General.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  91-182  Filed  1-4-91;  8:45  am) 

nUJNQ  COOE  4410-C1-M 


Consent  Decree  in  Comprehensive 
Environmental  Response, 
Compensation  and  Uability  Act  Action 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  as  amended  ("CERCLA"),  42  U.S.C. 
9622.  and  with  Departmental  Policy,  28 
CFR  50.7,  notice  is  hereby  given  that  a 
consent  decree  in  United  States  v.  Solid 
State  Circuits,  Inc.,  a/k/a  MRAC,  Inc., 
Civil  Action  No.  90-3545-S-2,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Missouri  on  December  19. 1990.  This 
Consent  Decree  concerns  a  Complaint 
filed  by  the  United  States  against  Solid 
State  Circuits,  Inc.,  also  known  as 
MRAC,  Inc..  pursuant  to  sections  106 
and  107  of  CERCLA  to  compel  SSC  to 
implement  the  remedial  action  selected 
in  the  Record  of  Decision  issued  by  the 
Environmental  Protection  Agency 
("'EPA"')  on  September  27, 1989  for  the 
Solid  State  Circuits  ("SSC")  Site.  The 
SSC  Site  is  located  in  Republic. 
Missouri,  and  was  operated  by  Solid 
State  Circuits,  Inc.  The  SSC  Site  was 
placed  on  the  National  Priorities  List  on 
June  10, 1986  (41  FR  21,054). ' 

The  proposed  Consent  Decree 
requires  that  Solid  State  Circuits,  also 
known  as  MRAC,  Inc.,  undertake  the 
remedial  action  selected  in  the  Record 
of  Decision  and  pay  the  unreimbursed 
past  and  future  costs  of  the  United 
States  which  the  United  States  has 
incurred  or  will  incur  for  response 
actions  at  the  Site. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
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Environment  and  Natural  Resources 
Division.  Department  of  |u»tice,  P.O. 
Box  7911.  Ben  FYanklin  Station. 
Washington,  DC  20044  and  refer  to 
United  States  v.  Solid  Slate  Circuits. 
Inc..  a/k/a  MRAC.  Inc..  DO).  Ref.  No. 
90-11-3-iaft. 

Copiea  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office 
of  the  United  Slates  Attorney.  Western 
District  of  Missouri,  222  N.  |ohn  Q. 
Hammons,  suite  1200,  Springfield. 
Missouri  65806,  and  at  the  Region  VII 
Office  of  the  Environmental  Protection 
A^ncy,  726  Minnesota  Avenue.  Kansas 
Ctty,  Kansas  66101.  The  proposed 
Consent  Decree  may  also  be  examined 
at  the  Environmental  Enforcement 
Section  Document  Center,  1333  F  Street 
NW..  Washington.  DC  20004.  f202)  347- 
2J72.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  When 
requesting  a  copy  of  the  Consent 
Decree,  please  enclose  a  check  in  the 
amount  of  $56.50  (25  cent.s  per  page 
reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
Ceorga  Van  Cleve, 
Acting  Assistant  Attorney  General, 
Fnvironmpnt  and  Natural  Resources  Division. 
(VR  Doc  91-r9  Filed  1-4-91.  8:45  am] 

BltXINC  COOe  4410-01-41 


Antitrust  DIvWon 

Notice  Pursuant  to  ttte  National 
Cooperative  Research  Act  of  1984; 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on 
December  10, 1990,  pursuant  to  section 
6;a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301,  et 
seq.  ("the  .Vet"),  the  participants  in  the 
Petroleum  Environmental  Research 
Forum  CPERF  )  Project  No.  8a-07.  titled 
Btisic  Principles  And  Control  of 
Refinery  Emulsion  Formation."  filed  a 
written  notification  simultaneously  with 
t^e  Attorney  General  and  with  the 
Fr'deral  Trade  Commission  disclosing  a 
change  in  the  parties  participating  in 
Project  88-C7.  The  notification  was  filed 
tor  the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

Specifically,  the  notification  stated 
that  the  following  additional  parties 
have  become  participants  in  Project  No. 
bd-07: 

Shell  Development  Company,  P.O. 
Box  2099.  Houston.  TX  77252-2099; 

Petro-Canada  Inc..  P.O.  Box  2844. 
Calgary.  Alberta  T2P  3E3,  Canada. 


.\o  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  the  group  research  project. 

On  September  6, 1989,  the  participants 
in  PERF  Project  No  88-07  filed  the 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  17, 1989  (54  FR  42578). 

Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 

|FR  Doc.  91-180  Filed  l-*-91;  8:45  am] 

BILLING  COOC  4410-01-M 


Sterling  Software.  21050  Vanowen 

Street.  Canoga  Park.  CA  91304. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc  91-181  Filed  1-4-90;  8:45  am) 

aiU-INO  CODE  441041-« 


National  Cooperative  Reserach 
Notifications;  SQL  Access  Group 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ('the  Act").  The  SQL 
Access  Group  ("the  Group")  on 
December  6, 1990  has  filed  an  additional 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  additions 
to  its  membership.  The  additional 
notification  was  filed  for  the  purpose  of 
invoking  the  Acts  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

On  March  1, 1990,  the  Group  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  5. 1990  (55  FR  12750).  On 
June  5. 1990  and  August  31. 1990.  the 
Group  filed  additional  written 
notifications.  The  Department  published 
a  notice  in  the  Federal  Register  in 
response  to  the  additional  notifications 
on  July  18, 1990  (55  FR  29277)  and 
October  17. 1990  (55  FR  42081). 
respectively. 

The  identities  of  the  additional  parties 
to  the  Group  are; 
ASK.  Inc..  Ingres  Division,  P.O.  Box 

4026. 1080  Marina  Village  Parkway, 

Alameda.  CA  94501-1095. 
Fulcrum  Technologies,  Inc.,  560 

Rochester  Street,  Ottawa,  Canada  KIS 

5K2. 
Locus  Computing  Corporation.  9800  La 

Cienega  Boulevard.  Ingle  wood.  CA 

90301^*440. 
Software  AG,  11190  Sunrise  Valley 

Drive,  Reston.  V A  22091 
and 
I'hlandstrasse  12,  6100  Darmstadt. 

Germany. 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AQENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  9&-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978.  This 
is  the  required  notice. 
FOR  FURTHER  INFORMATKMH  CONTACT: 
Charles  E.  Myers.  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
2C550. 

SUPPLEMENTARY  INFORMATION:  On 
November  21. 1990,  the  National  Science 
Foundation  pubhshed  a  notice  in  the 
Federal  Rejjister  of  permit  applications 
received.  A  permit  was  issued  to  the 
following  individual  on  December  26, 
1990:  J.  Ward  Testa. 
Charles  E.  Myers, 

Permit  Office,  Division  of  Polar  Programs. 
[fH  Doc.  91-153  Filed  1-4-91;  8:45  am) 

BILLING  CODE  TSSS^JI-K 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-267] 

Public  Service  Co.  of  Colorado  (Fort 
St.  Vrain  Nuclear  Generating  Station); 
Exemption 

I. 

Public  Service  Company  of  Colorado 
(PSC  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-34, 
which  authorizes  operation  of  the  Fort 
St.  Vrain  Nuclear  Generating  Station 
(FSV)  at  steady-state  reactor  power 
levels  not  in  excess  of  842  megawatts 
thermal.  The  license  states,  among  other 
things,  that  FSV  is  subject  to  all  rules, 
regulations  and  Orders  of  the  Nuclear 
Regulatoi-y  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect.  FSV  consists  of  a  high 
temperature  gas  cooled  reactor  located 
at  the  licensee's  site  in  Weld  County, 
Colorado.  FSV  is  now  permanently 
shutdown  and  partially  defueled. 
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U. 

Section  S0.54(qJ  of  10  CFR  part  50 
reqmres  a  !icerrBEe  anthorized  to  opHrate 
a  nuclear  power  reactor  to  follow  and 
nwintasn  in  effect  emergency  plans 
which  meet  the  sUndards  of  10  CFV 
50.47(b)  and  the  reqwements  of 
appendix  £  to  10  CFR  ^rt  50.  Sectioo 
50.47(b)  of  10  CFR  part  50  provides  tkat 
both  offsite  and  onfiite  emergency  plans 
must  meet  the  standards  speciBed  ia 
subparagTE^s  (1)  through  (16)  of  10  CFR 
50.47fb).  Witi  reaped  to  oHsite 
emergency  preparedness,  PSC  states 
that  an  exemption  froa  10  CFR  50^(q) 
is  necessary  because,  with  Ihe  proposed 
cessation  of  offsite  response  capabili^ 
for  FSV.  PSC  will  no  longer  meet  the 
standards  iat  oMnte  preparednees  that 
are  listed  in  10  CFR  50.47tb)  and  in 
appendix  E  to  10  CFR  part  50.  In 
particnlar,  PSC  wriM  not  meet  the 
standards  for  oKsite  preparedneas 
becaMte  under  Ae  proposed  Defneling 
Baiecfeacjr  Respomse  PUn  tOERP).  tte 
Emergency  Operations  Facility  will  be 
eliminated,  tlie  prompt     >ti£catioo 
(sireaj  system  will  oot  be  utilized  and 
the  annual  dissemination  of  basic 
emergency  planning  information  to  the 
public  located  within  the  five-mile 
radius  (the  current  approved  Eaieigency 
Planning  Zone)  of  FSV  will  not  be 
continued. 

The  f^HtC  may  grant  exemptions  fr.om 
the  fequirenenls  of  the  regaiatioBS 
which,  pursuant  to  10  CFR  5ai2(a).  are 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  are  consistent  vrith  the 
common  defense  and  security,  further. 
10  CFR  50.12(aU2)  provides  that  the 
Commission  wiM  not  consider  panting 
an  exen^itioB  unless  special 
circumstances  are  present.  The  special 
circumstance  of  W  CFR  98.12(aK25 
applies  to  FSV's  situation: 

(ii)  Application  of  the  regulation  in  the 
particular  cirounastances  would  iwt  serve  the 
underlying  puipose  of  the  ruJe  or  m  oot 
nacessary  to  achieve  Ae  underlying  purpose 
of  the  rule. 

III. 

By  letter  dated  June  IS,  199a  the 
licensee  requested  an  exemption  from 
the  emergency  preparedness 
requirements  of  10  CFR  50^(q3  based 
on  the  FSVs  permanent  shutdown 
status  and  partial  deftieled  condition. 
FSV  was  pennanen'Jy  shutdown  on 
August  18. 1^9.  The  licensee  submitted 
a  Defueling  Safety  Analysis  Report 
(DSARl  on  Awgtmt  "W.  1889.  This  report 
indicated  that  the  potential  risk  to  the 
public  was  sigaificantly  reduced  and  the 
range  o^  credits  acodeote  and  accident 
consequences  were  iimited  afiier  the 


permaaent  shutdoivn  and  daring 
defueling.  The  worst  case  accident  for 
this  facility  is  the  dropptng  of  e  loaded 
spent  fuel  shipping  cask  in  the  reactor 
buildiiig.  The  licensee's  aoalyns  showed 
a  two  hour  exposure  of  O-IS  area  whole 
body  gamma  dose  at  100  metecs.  They 
concluded  that  based  upon  the 
consequeeces  of  this  worst  case 
accident  the  highest  emeigeocy 
classification  that  can  oocur  i»  an  Alert 
Thereiore.  it  woidd  be  appropriate  to 
reduce  the  scope  of  the  FSV  emeisem:^ 
preparedneta  plan  by  eliminatiag  offsite 
emei;gency  response,  while  mainlaiwing 
the  emergency  response  capability 
necessary  for  onsite  response  to  an 
Alert  emergency  classification. 

The  NRC  aUff  has  tndependertly 
calculated  the  dibite  dote  resattiiig  Iron 
a  &iel  handling  accident  aaiiig  the 
assumptions  and  parameters  in  the 
standard  review  plan,  tlM  updated 
Safety  Analysis  £eparl  ^SA&]  and  the 
licensee's  submittal  dated  June  ISi,  1990. 
The  NRC  tta^s  analysis  indicated  that 
the  two  hour  whole  body  gamma  dose 
would  be  0.3  mrem  at  100  meters.  This 
value  agrees  with  the  licensee's 
exposure  dose  and  is  a  small  fraction  of 
the  (1)  Rem  whole  body  gaaima  dose 
from  exposure  lo  airborne  radioactive 
materials.  Under  the  general  guidelines 
defining  emeigency  classiB cations  in 
N'UREG-06547FEMA-REP-1.  Revision  1, 
"Criteria  for  Preparation  andEvalaation 
of  Radiological  Emergency  Response 
Plans  and  Procedures  in  Support  of 
Nuclear  Power  Hants,"  dated  November 
198Q,  as  well  as  &e  nature  of  the 
accident,  it  would  be  highly  unlikely 
that  FSV  wDidd  be  in  an  emergency 
situation  in  which  the  result  would  be 
classified  greater  than  an  Alert.  Under 
these  circumstances,  the  staff  believes 
that  the  offsite  emergency  response  plan 
is  not  required.  The  staff  took  this 
finding  into  consideration  while 
reviewing  the  proposed  DERP  based  on 
the  acceptance  criteria  included  in  the 
plannmg  standards  of  10  CFR  S0.47tb). 
and  NUREG-0654. 

The  NRC  stafT  has  reviewed  the  DERP 
based  on  the  acceptance  criteria 
included  in  the  planning  stairdards  of  10 
CFR  50.47(b).  the  requirements  of 
apjpendix  E  to  10  CFR  part  50.  and  the 
guidance  criteria  of  NUREG-0654.  The 
NRC  etaff  also  reviewed  the  DERP 
based  on  fee  reqwireflients  of  10  CFR 
50.47^d)  for  a  Hcenee  aorAorizing  only 
fuel  loadmg  and  low  power  testing.  The 
reqwirements  of  !t3  CFR  50.47(d)  address 
Ow  \oweT  risk  aesociated  with  Itrw 
power  opeoation  and  are  generafly 
appropriate  for  reviewing  Ae  offsite 
aspects  of  the  FSV  DERP. 

Based  on  this  review.  ^  Comnieeion 
has  coocjoded  *at  the  FSV  DHIP 


prorides  an  acceptable  emergency 
prepaiedness  plan  for  FSV  in  its  non- 
operating  and  partially  defueied 
condition,  and  the  plan  provides 
reasonable  aomtrantx  tltet  ade<)uate 
protective  measures  can  aad  wiii  be 
taken  in  the  event  of  a  radiological 
emergency. 

The  liceasees  request  for  exsaiption, 
based  oa  tbe  standards  set  forth  ia  10 
CFR  50l1Z  is  reasorvabie  ia  light  of  the 
highly  reduced  offsite  radiobgical  risk 
associated  with  FSV's  non-opera tiag 
and  partially-defueled  condition.  The 
requested  exemption,  is  (1)  Authorized 
by  law.  is  consiBtent  with  fte  common 
defense  and  security,  and  will  nrt 
present  ao  uadue  oak  to  the  public 
health  and  safety,  and  (2j  freseats 
special  circumstances. 

TV. 

Regarding  the  existence  of  special 
circumstances  which  justify  the 
exemption.  10  CFR  50.12(a)i[2)f!i)  apphes 
to  fSV's  situation  For  operatiog  nitciear 
plants,  emergency  plarming  is  essential 
to  safety  and  the  f»C%  emergency 
plarming  regulations  exist  to  emure  Ibat 
adequate  protective  measures  can  and 
wiH  be  taken  to  pintect  the  public  heaitti 
and  safety  in  the  event  of  a  radiological 
emergency.  The  Commission  concurs  in 
P9Cs  analysis  that  no  credible  accident 
can  occv  that  would  require  oflnle 
emergency  praparedBees  «ui  thos 
adversely  ianpact  public  health  and 
safety  in  tenos  of  offcite  eiskergBDcy 
preparedness.  Considering  the  partially 
defuded  cordthorn  at  FSV.  requiring 
PSC  to  continue  to  meet  the  full  range  of 
NRC's  emergency  planmug  regulations 
is  not  necessary  m  order  to  adiicTre  Ae 
underlying  purpose  of  10  CFR  9B54(q). 

Wi  A  the  level  of  emergency 

prepaiediiesB  provided  by  the  TSERP, 
PSC  wiB  be  frily  capable  of  responding 
adequately  to  tire  spcctnnn  of  credible 
accit'ents  that  coirid  occnr  at  PSV  tn  its 
partially  defueled  condition. 


For  these  reasons,  the  Commission 
has  determined  that,  ptnsnant  to  10  CFR 
50.12.  (1)  The  exemption  reqaested  by 
PSC's  letter  dated  June  15. 199a  i» 
authorized  by  law,  wiil  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistertt  with  the 
common  defense  and  aecurity,  and  (2) 
special  ciroamstanoee  are  presert  as 
described  above. 

Accordingly,  the  Commission  hereby 
grants  Ae  following  exemption: 

The  Fort  St.  Vfain  Nuclear  G«neratin8 
Station  n  exempt  from  the  requirements  of  10 
CFR  90.54(q1  m  regard  >o  offeite  emergency 
response  for  emergency  preparedne**. 


538 


Fed«ral  Register  /  Vol.  56,  No.  4  /  Monday.  January  7.  1991  /  Notices 


provided  thai  (1)  The  reactor  Is  permanently 
shutdown,  and  (2)  the  Fort  St.  Vrain  Nuclear 
Generating  Station  Defueling  Emergency 
Response  Plan  is  implemented. 

This  Exemption  will  remain  in  effect 
unless  and  until  revoked  by  the 
Commission. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(55  FR  53215,  December  27. 1990). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 
D«nnia  M.  Cnitchfield, 

Director  Division  of  Reactor  Projects — ///.  IV, 
V  and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  December  1990. 

[FR  Doc.  91-218  Filed  1-4-91;  8:45  am) 

MLUNO  COOC  mO-OI-N 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(R«L  No.  34-20724;  RIt  No.  SR-AMEX-90- 

341 

S«H-Reguiatory  Organizations;  Filing 
of  Proposed  Ruts  ChJhgs  by  the 
Amsrican  Stock  Exchangs,  Inc., 
Rslating  to  Modification  of  ths 
Exchange's  Strike  Pries  Policy 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  December  17. 1990,  the 
American  Stock  Exchange,  Inc. 
( "AMEX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  AMEX  proposes  to  conduct  a  one- 
year  pilot  program  during  which  the 
Exchange  will  introduce  2Vt  point  strike 
(exercise)  price  intervals  for  options  on 
certain  stocks  trading  between  $25  and 
$50.  The  AMEX  will  review  the  utility  of 
these  narrower  intervals  and  the  criteria 
for  determining  a  stock's  eligibility  for 
inclusion  in  the  program  at  the  end  of 
the  pilot  program. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Since  April  1985.  the  uniform  policy 
among  options  exchanges  has  been  to 
list  strike  (exercise)  prices  for  equity 
options  at  2V2  point  intervals  for  options 
with  underlying  stocks  trading  between 
$5  and  S25,  and  at  5  point  intervals  for 
options  with  underlying  stocks  trading 
above  $25.  During  the  five  years  that  the 
program  has  been  in  effect,  the 
Exchange  has  noted  that  member  firms 
have  expressed  a  great  deal  of 
satisfaction  with  the  2V2  point  strike 
price  policy  for  options  on  stocks 
trading  below  $25.  In  addition,  the 
AMEX  states  that  member  firms  have 
cited  considerable  customer  interest  in 
trading  options  at  the  narrower  intervals 
and  generally  feel  that  the  quality  of 
markets  for  those  options  has  been 
enhanced. 

The  Exchange  now  proposes  to  list 
strike  prices  at  2V2  point  intervals  for 
options  on  certain  stocks  which  trade 
between  $25  and  $50  per  share.  Since 
May  1990.  the  Exchange  Options 
Committee  has  been  studying  the 
feasibility  of  and  the  criteria  for 
developing  such  narrower  strike  price 
intervals.  The  study  was  prompted  by 
the  observation  that  certain  low 
volatility  stocks  of  highly  capitalized 
companies  tend  to  trade  in  a  fairly 
narrow  price  range  and  exhibit  limited 
options  trading  activity  because  in-the- 
money  options  sell  for  little  more  than 
intrinsic  value  while  out-of-the-money 
options  yield  little  premium  income  to 
attract  uncovered  or  covered  writers. 

The  AMEX  believes  that,  for  certain 
selected  stocks,  the  ability  to  add  strike 
price  at  2V2  point  intervals  between  $25 
and  $50  will  offer  customers  greater 
opportunities  and  flexibility  which,  in 
turn,  will  enhance  the  depth  and 
liquidity  for  those  options  markets.  In 
addition,  the  Exchange  believes  that 


narrower  intervals  will  enable 
customers  to  tailor  more  finely  their 
options  positions  to  achieve  intended 
investment  objectives. 

Accordingly,  the  Exchange  proposes 
the  following  general  criteria  to  be 
applied  in  determining  a  stocks 
eligibility  for  inclusion  in  the  pilot 
program.  An  undearlying  stock  must: 

1.  Have  a  minimum  of  250  million  shares 
outstanding; 

2.  Have  a  dividend  yield  of  at  least  2%; 

3.  Trade  at  a  price  between  S25  and  $50: 
and 

4.  Have  a  lower  than  market  volatility  [e.g., 
currently  less  than  30%)  as  measured  over  the 
previous  six  months. 

Using  the  above  criteria,  the  Exchange 
finds  that  five  AMEX  options  would 
qualify  for  the  pilot. 

The  AMEX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  in  general  and 
furthers  the  objectives  of  section  6(b)(5) 
in  particular  in  that  the  proposal  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public  by  increasing  the 
flexibility  accorded  market  participants. 
This  increased  flexibility  will,  in  turn, 
enhance  the  depth  and  liquidity  of  the 
AMEX's  options  market. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  received  any 
formal  comments  regarding  the 
proposal. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  fo'  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solidtafiwi  sf  Cemnwnts 

Interested  persons  are  invited  to 
submit  wriUen  da.ta.  views  and 
arguments  concenuag  the  fore^going. 
Persons  niaking  written  BuhmisBionfi 
should  file  six  copies  thereof  witli  the 
Secnelary.  Securities  and  Exctunge 
Commission,  450  Fifth  Street.  NW., 
Washir^on.  DC  20549.  Copies  of  the 
submiswon,  all  tubseqoenl  amendments, 
all  written  statements  wiik  respec*  •to 
the  proposed  role  change  that  are  filed 
with  the  Coramiwion,  and  ail  written 
communications  relating  to  the  prtjposed 
rule  chan^  between  the  Coatmission 
and  any  person,  other  than  those  may  be 
withheld  from  the  public  in  accordance 
widi  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
at  the  Commweion's  Public  Reference 
SecHon,  450  Fifth  Street.  NW., 
Washington.  DC.  Copies  of  suc^  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
January  28. 1991. 

for  the  Cosifluasioa  by  rhe  Divtston  of 
Market  Regalatioii.  purswinl  to  dele^aled 
authority. 

Dated;  December  28.  1990. 
Marpnl  EL  McFadand. 
Depaty  Secretary. 
IFR  Doc.  91-219  Filed  1- 
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Self-Ftegi*»»ory  Organtzstkyns;  FSWng 
and  Immediate  Effectiveness  of 
Proposed  Wute  Cfiange  by  the  Chrcago 
Board  Options  Excfsange,  Inc.  fleiating 
to  the  Implenwritatton  of  Tranrsrticn 
Fees  for  Stocks,  Rights  and  Warrants 

Pursuant  to  section  19(b1(1)  of  the 
Securities  Exchanse  Act  cf  T?34  ("Act"), 
15  U.S.C.  78s[bKl).  notice  is  hereby 
piven  that  on  December  20,  ^990.  the 
Chicago  Board  Options  Exchange. 
Incorporated  ( 'CBOE'  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization  Tbe 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


1.  Self-Regriatofy  OrganiEatioB'« 
Statement  of  fce  Tenas  «f  Subetance  of 
the  Proposed  Rrfe  Change 

The  CBOE  proposes  to  ifiiplenraW  a 
fee  for  tranaactioas  in  stock*,  fights  and 
warrants  traded  on  the  CBOE  in  an 
amount  eqoal  to  the  namber  of  stores 
times  $.883  plus  the  transaction  value 
times  SilOOl. 

U.  Self-fie^aiatory  Ocsanizatian  s 
Stateannt  of  t^  Fvpom  at.  and 
Statulanr  Basis  for,  Ae  ProfMsed  Ride 

Change 

ki  its  filing  with  the  Comraiswon.  the 
self -regulatory  organization  incloded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rwle  change 
and  discussed  any  commenls  it  received 
on  the  proposed  ru\e  change.  TVe  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

(1)  Purpose 

The  CBOE  proposes  to  implement  a 
fee  for  transachons  in  .stocks,  nghts  and 
warrants  in  an  amount  cqnal  to  the 
number  of  shares  times  $.003  plus  the 
transaction  value  times  $.0001.  The 
proposed  fees,  which  shall  apply  to  all 
transactions  effected  after  trading  in 
each  p.'oduct  begins,  is  designed  to 
allow  the  CBtDEto  establish  transaction 
f^es  similar  to  those  imposed  on  the 
/*jnerican  Stock  Exchange. 

(.:)  Basis 

The  CEDE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  section  e(b){4).  in 
pariicular.  in  that  11*6  proposal  provides 
for  the  equitable  allccalion  of 
reasonable  dues,  fees,  and  other  charges 
amoung  the  Exchange  s  members  and 
issuers  and  other  persons  using  its 
facilities. 

(Bj  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


fC)  SrH-RpgulcTfrnj  Organization's 
Statfment  on  Comrrients  on  the 
Proposed  Raie  Chanjfe  Re<xi\ed  From 
Members.  PorOctfiOHis  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CoDunissian  .^ctioD 

flecauae  (he  ioregoi«g  rule  cbarige 
es^abhslies  or  changes  a  d**e.  iee  or 
other  charge  imposed  by  The  Eitchange. 
it  has  become  effective  pMJsaaat  to 
section  19(b)i3)l.\|  of  the  .*.c1  and 
subparagraph  (e)  of  rale  19b-4  under  the 
Act  At  any  time  withm  60  days  of  the 
filing  of  such  proposed  ruVe  change  the 
Commis5ion  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  jn  furtherance  of  the 
purpose  of  the  Act. 

IV-  Solicitation  of  CommEnls 

Interested  persons  are  invited  to 
submit  written  data,  \'iews  and 
arfoments  oonceming  tie  foregoing 
Persons  making  written  submissions 
shottid  hie  sm.  copies  thereof  with  the 
Secretary.  Secuniies  aad  Exchange 
Comroission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  (he 
submission,  all  subsequent  amendments 
all  uTitten  statements  witr  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pnblic  in 
accordance  with  the  provisions  of  5 
use.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW„  Washington.  DC 
regulator\'  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by]anuary  28, 1991. 

For  the  Commission,  by  the  Dhision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  28,  1998. 
Margaret  H.  McFarland. 
Deputy  Secretanr. 

[FR  ik»c.  Bl-22fl  Filed  1-4-91;  a-45  anal 
atLLfwc  coot  rro.«i-«i 
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(R«L  No.  34-28726:  FN*  Na  SR-NYSE-89- 
24) 

S«H-Regul«tory  Organizations;  New 
Yorli  Stock  Exchange,  Inc^  Order 
Approving  Proposed  Rule  Change 
Relating  to  Reporting  of  Extensions  of 
Time  for  Payment/Delivery  of 
Securities  by  Correspondent  Broiter- 
Dealers. 

I.  Introduction 

On  September  a  1989.  the  New  York 
Slock  Exchange  ("NY^E"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ( "SEC"  or 
"Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  •  and  rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
require  member  organizations  to  file  a 
monthly  report  indicating  all 
correspondent  broker-dealers  whose 
overall  ratio  of  requested  extensions  of 
lime  on  payment/delivery  of  securities 
to  total  transactions  for  the  month 
exceeds  2%. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  27293 
(September  28. 1989).  54  FR  41194 
(October  5, 1989).  Three  comment  letters 
were  received  by  the  Commission 
regarding  the  proposal.* 

II.  Background  and  Description  of  the 
Proposal 

Regulation  T.  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("FRB")  pursuant  to  the  Act. 
governs  the  extension  of  credit  to 
customers  by  broker-dealers  for 
purchasmg  securities.*  Rule  15c3-3 
under  the  Act  governs  the  extension  of 
credit  for  selling  securities.'  Under 


'  15U.S,C.  78«(bl(l)(:988). 

»  r  CFR  240  196-4  (1989) 

'  Comment  letters  were  received  from  Bear. 
Steams  k  Co.  Inc..  Broadcorl  Capital  Corp  .  and  the 
Secuntiet  Industry  Association  ("SIA")  See  letter 
from  Raymond  L  Aronson.  Managing  Director. 
Legal  Department.  Bear.  Steam*  k  Co..  Inc..  to 
Jonathan  Kati.  Secretary  SEC.  dated  October  24. 
1989:  letter  from  Eugene  E.  Eilbacher.  Vice 
President.  Chief  Operating  Officer.  Broadcort 
Capital  Corp..  to  Jonathan  G.  Kalz.  Secretary.  SEC. 
dated  October  26, 1989:  and  letter  from  Richard 
Brueckner,  Chairman.  Clearing  Committee.  StA.  to 
Jonathan  Katz.  Secretary  SEC.  dated  December  27, 
1989 

•  12  CFR  220.4(c)  and  220.8(d)  (1989).  Regulation  T 
requires  that  customers  with  a  cash  account  pay  for 
securities  within  seven  business  days  of  purchase: 
for  customers  with  ■  margin  acocunt.  there  must  be 
sufTicienl  minimum  margin  (typically  50%)  to 
support  the  purchase. 

•  17  CFR  240.15c»-3.  In  particular,  rule  15c3-3(m) 
requires  a  broker-dealer  which  executes  i  customer 
sell  order  to  obtain  possession  of  the  securities 
within  ten  business  days  of  the  settlement  date  or  to 
close  the  transaction  by  purchasing  the  securities. 
Under  paragraph  (n)  of  the  Rule.  brokerKlealers  may 
request  an  extension  of  bme  from  an  SRO. 


Regulation  T  and  rule  15c3-3(n).  a 
broker-dealer  may  request  an  extension 
of  time  for  payment  or  delivery  of 
securities  from  any  registered  national 
securities  exchange  or  a  registered 
national  securities  exchange  or  a 
registered  national  securities 
association  (collectively,  self-regulatory 
organizations  ( "SROs")).  Under 
Regulation  T  and  rule  15c3-3(n).  an  SRO 
may  grant  a  broker-dealer  an  extension 
of  time  for  payment  for  purchases  or  for 
delivery  on  sales  of  securities  when:  (1) 
It  is  satisfied  that  the  broker-dealer  is 
acting  in  good  faith  in  making  the 
request;  and  (2)  exceptional 
circumstances  warrant  such  action.  The 
SROs  that  process  extension  requests, 
including  the  NYSE,  have  developed 
standards  and  procedures  for 
evaluating,  granting,  denying,  and 
controlling  extension  requests.  The 
standards  include  acceptable  reasons 
for  requesting  an  extension,  number  of 
extensions  permitted  per  reason,  and 
special  limitations  and  restrictions  on 
cusloraers.* 

In  addition,  the  NYSE  has  been 
designated  by  the  Commission  as  the 
Designated  Examining  Authority 
("DEA")  for  almost  all  of  its  members.' 
This  designation  places  sole 
responsibility  upon  the  Exchange  for 
examining  its  members  for  compliance 
with  rules  relating  to  the  financial, 
operational,  and  custodial  practices  of 
member  firms. 

The  NYSE  is  proposing  to  require  its 
member  organizations  to  file  a  monthly 
report  with  the  Exchange's  Credit 
Regulation  Section  identifying  all 
correspondent  broker-dealers  whose 
overall  ratio  of  extensions  of  time  for 
payment/delivery  of  securities 
requested  pursuant  to  Regulation  T  and 
rule  15c3-3(n)  to  total  transactions  for 
the  month  exceeds  2%.  regardless  of 
whether  such  requests  were  made  to  the 
Exchange  or  another  SRO.  The  monthly 
report  will  require  member  firms  to 
identify:  (1)  The  correspondent's  name: 
(2)  the  number  of  transactions  by  the 
correspondent  for  the  month;  (3)  the 
number  of  extensions  for  the  month;  and 
(4)  the  ratio  of  the  number  of  extensions 
requested  to  total  transactions. 

The  Exchange  states  that  the  purpose 
of  the  proposed  monthly  report  will  be 
to  permit  the  Exchange  to  identify  and 
effectively  regulate  instances  where  an 
excessive  number  of  extensions  of  time 
requests  have  been  made  by  member 
organizations  on  behalf  of  their 
correspondent  broker-dealers.  The 


Exchange  further  states  that  the 
proposed  report  is  necessary  to  allow 
the  Exchange  an  opportunity  to  assess 
the  overall  incidence  and  impact  of 
requests  for  extensions  of  lime  for 
payment/delivery  of  securities 
submitted  pursuant  to  Regulation  T  and 
rule  15c3-3(n)  by  member  organizations 
and  to  take  appropriate  action  to 
monitor  and  regulate  extensions  of 
credit  for  customers  of  broker-dealers. 
In  the  rule  filing,  the  Exchange  points 
out  that  it  is  necessary  to  monitor 
extensions  requested  on  behalf  of 
correspondents  because  the  credit  is 
being  extended  by  the  member 
organization  carrying  the  account.  The 
Exchange  states  that  because  other 
SROs  that  process  extension  requests  do 
not  necessarily  utilize  the  same 
standards,  parameters,  and  restrictions 
as  the  NYSE,  the  Exchange  is  requiring 
such  reporting  in  order  to  allow  it  to 
determine  the  aggregate  effect  of 
extensions  upon  its  members.  Finally, 
the  Exchange  states  that,  while  the  ratio 
of  extensions  requested  to  total 
transactions  is  computed  by  the 
Exchange  from  extension  requests  filed 
with  it  by  each  member  firm,  the 
Exchange  does  not  have  the  capability 
to  make  such  calculations  separately  for 
each  correspondent  requesting 
extensions  through  a  member 
organization. 

Under  the  proposal,  the  Exchange  will 
require  that  the  reports  be  submitted  no 
later  than  ten  business  days  following 
the  end  of  a  reporting  month.  Further, 
the  first  reports  must  be  submitted  to  the 
Exchange  90  days  after  Commission 
approval  of  this  rule  filing. 

III.  Comments  Received 

The  Commission  received  three 
comment  letters  regarding  the  proposed 
rule  change.  Bear.  Steams  &  Co.  Inc. 
submitted  a  letter  ("Bear  Steams  lefter"j 
which  stated  that  the  proposed  rule  is 
insufficiently  clear  because  it  does  not 
indicate  whether  proprietary 
transactions  should  be  included  in  a 
calculation  of  correspondent 
transactions.*  The  Bear  Stearns  letter 
further  stated  that  the  NYSE's  proposed 
rule  would  result  in  redundant  reporting 
because  Bear  Steams,  which  acts  as  a 
clearing  agent  for  numerous  broker- 
dealers,  already  reports  extension 
requests  to  the  Exchange,  and  that,  in 
most  instances,  the  extension  reports 
are  identified  by  correspondent  code. 
The  letter  suggests  that  the  Exchange 


•  See  NYSE  Interpretation  Handbook,  pages  6430- 
44,  for  a  descnption  of  the  Exchange  s  parameters. 
»  17  CFR  240.17d-l  (1990). 


•  See  letter  from  Raymond  L  Aronson.  Managing 
Director.  Legal  Department  Bear,  Steams  A  Co.  Inc.. 
to  lonathan  Katz.  Secretary.  SEC.  dated  October  24. 
1989. 
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consider  an  exception  to  its  proposed 
rule  for  clearing  firms  that  already 
report  the  required  information  in  a 
different  format. 

Broadcort  Capital  Corp.  submitted  a 
letter  ("Broadcort  letter")  which  stated 
that  the  Exchange  could  capture  the 
same  information  as  on  the  proposed 
monthly  report  by  implementing  minor 
changes  to  its  existing  reporting  system. 
rather  than  requiring  an  additional 
monthly  report.' 

A  letter  submitted  by  the  Securities 
Industry  Association  ("SIA  letter") 
stated  that  the  proposed  rule  change 
would  impose  too  much  of  a  burden  on 
clearing  firms.'°  The  SIA  letter  stated 
that  it  is  the  responsibility  of  the  SRO  to 
provide  regulatory  oversight  of  its 
members:  therefore,  the  Exchange 
should  regulate  the  introducing  brokers 
and  not  impose  additional  work  on 
clearing  firms. 

The  NYSE  submitted  a  letter  in 
response  to  the  Bear  Stearns  and 
Broadcort  letters."  In  its  response 
letter,  the  NYSE  addressed  several 
points  that  were  raised  by  the 
commentators.  First,  the  Exchange 
stated  that  the  comment  letters 
incorrectly  indicated  that  the  data  being 
requested  in  the  proposed  rule  change  is 
either  already  supplied  to  the  Exchange 
or  could  be  readily  captured  through 
existing  reports.  The  Exchange  stated 
that,  although  its  current  extension 
system  records  and  maintains  totals  of 
the  number  of  extension  requests 
received  from  each  member 
organization  broken  dovvn  by  each 
branch  office  or  correspondent  of  the 
firm,  this  information  comes  to  the 
Exchange  under  an  internal  coding 
system  that  is  unique  to  each  member 
organization.  Thus,  the  Exchange  cannot 
discern  the  branch  office  or 
correspondent  of  the  firm.  The  Exchange 
stated  that  in  order  for  it  to  use  the 
information  supplied  by  the  member 
organizations,  these  member 
organizations  would  have  to  supply  the 
Exchange  with  a  breakdown  of  their 
coding  system  and  identify  the  symbol 


•  See  letter  from  Eugene  E.  Eilbacher,  Vice 
President.  Chief  Operating  Officer.  Broadcort 
Capital  Corp..  to  Jonathan  G.  Kati.  Secretary.  SEC. 
dated  October  26, 1989. 

">  See  letter  from  Richard  Brueckner.  Chairman. 
Clearing  Committee.  SIA.  to  Jonathan  Katz. 
Secretary.  SEC,  dated  December  27, 1989. 

' '  See  letter  from  Donald  van  Weezel.  Managing 
Director.  Regulatory  Affairs.  NYSE,  to  Jonathan 
Katz.  Secretary,  SEC.  dated  December  la  1989.  The 
SIA  letter  was  received  by  the  Commission  after  the 
statutory  period  for  public  comment  had  expired. 
Because  the  Commission's  approval  of  the  NYSE 
proposal  is  occurring  well  after  the  SIA  letter  was 
received,  the  Commission  is  taking  into 
consideration  the  comments  of  SIA  in  making  its 
determination  regarding  this  proposaL 


used  for  each  branch  or  correspondent. 
The  Exchange  concluded  that  keeping 
this  information  updated  would  require 
constant  reporting  of  every 
correspondent  change  by  member 
organizations  and  concomitant  changes 
to  the  Exchange  system  programming. 

The  NYSE  also  stated  that  if  only 
receives  FOCUS  reports  containing 
numerical  transactional  data  from 
carrying/clearing  member  organizations, 
and  not  from  introducing  broker- 
dealers.'*  This  is  relevant  because 
FOCUS  reports  filed  with  the  Exchange 
by  member  firms  provide  the  Exchange 
with  the  total  number  of  transactions 
done  by  the  member  firm  filing  the 
report.  For  member  firms  that  also  carry 
customer  accounts,  this  total  includes 
transactions  done  by  introducing 
broker-dealers."  Thus,  the  information 
provided  to  the  Exchange  on  the  FOCUS 
reports  does  not  report  separately  the 
number  of  transactions  done  by 
introducing  firms.  The  NYSE  also  noted 
that,  although  member  organizations 
that  clear  and  carry  customer  accounts 
for  other  member  and  non-member 
organizations  are  aware  of  the  total 
transactions  processed  through  them  by 
each  correspondent,  this  information  is 
not  reported  to  the  Exchange. 

In  its  response  letter,  the  NYSE  also 
stated  that  the  information  it  requires  to 
monitor  extensions  of  credit  currently  is 
not  received  from  those  clearing  firms 
that  do  not  submit  extension  requests  to 
the  Exchange.  Finally,  in  response  to  the 
Bear  Steams  suggestion  that  the 
proposed  rule  change  is  insufficiently 
clear  because  it  does  not  indicate 
whether  proprietary  transactions  should 
be  included  in  a  calculation  of 
correspondent  transactions,  the 
Exchange  stated  that  because 
proprietary  transactions  of 
correspondents  would  be  considered 
customer  transactions  for  purposes  of 
Regulation  T  and  Rule  15c3-3(n).  they 
would  be  included  in  the  proposed 
calculation. 

IV.  Discussion  and  Conclusion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


exchange,  and.  in  particular,  with  the 
requirements  of  sections  6(b)(1)  and  7(a) 
of  the  Act.*  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  section  "(a)  in  that  it  is 
designed  to  prevent  the  excessive  use  of 
credit  for  the  purchase  or  carrying  of 
securities.  The  Commission  also 
believes  that  the  proposal  supports  the 
purposes  of  Regulation  T,  which  was 
issued  by  the  FRB  pursuant  to  section 
7(a)  of  the  Act.  because  it  helps  to 
regulate  extensions  of  credit  by  and  to 
brokers  and  dealers.  The  Commission 
further  finds  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17(d)  of  the  Act 
and  rule  17d-l  thereunder  in  that  the 
Exchange  has  been  designated  as 
having  responsibility  for  examining 
NYSE  members  who  also  are  members 
of  another  SRO  for  compliance  with 
applicable  financial  responsibility  rules 
such  as  Regulation  T  and  rule  15c3-3(n) 
under  the  Act."  Finally,  the  proposal 
will  assist  the  Exchange  in  enforcing 
compliance  with  the  above  provisions, 
as  required  by  section  6(b)(1)  of  the 
Act.'« 

At  the  outset,  the  Commission  notes 
that  Regulation  T  was  promulgated  to 
prevent  the  excessive  use  of  credit  in  the 
securities  markets."  Further,  in  creating 
the  provisions  in  Regulation  T  and  rule 
15c3-3  for  extensions  of  time  for 
payment  or  delivery  of  securities,  it  was 
recognized  that  only  in  "exceptional 
circumstances"  may  a  customer  be 
granted  an  extension  of  time  for 
payment  to  his  or  her  broker  of  the 
amount  required  under  Regulation  T  or 
for  delivery  of  securities  under  rule 
15c3-3.'*  In  addition,  the  large  number 
of  extension  requests  that  have  been 
filed  with  the  various  SROs  in  recent 
years  demonstrates  the  need  to  ensure 
that  the  SROs  which  process  these 
requests  have  in  place  regulatory 
procedures  that  ensure  the  extension 
requests  are  appropriately  handled  and 
maintained." 


"The  Financial  and  Operational  Combined 
Uniform  Single  Report  (or  FOCUS  report)  is  a  means 
of  monitonng  broker-dealer  compliance  with  the 
Commissions  financial  responsibility  rules  and 
consists  of  monthly,  quarterly,  and  annua)  financial 
reports.  See  generally  17  CFR  249.617  for  the  forms 
used  in  filing  FOCUS  reports. 

"See  rule  17a-5  under  the  Act  (17  CFR  240.1 7a-5 
(1989))  for  the  FOCUS  reporting  requirements  of 
broker-dealers  who  clear  transactions  or  carry 
customer  accounts  and  broker-dealers  who  do  not 
clear  transactions  or  carry  customer  accounts. 


"  15  U.S.C.  78f(bHl)  and  78g(a)  (1988). 

■»  15  U.S.C.  78q(d)  (1988)  and  17  CFR  240.17d-l 
(1990) 

'•  The  Commission  notes  that  a  national 
securities  exchange  is  subject  to  suspension  or 
revocation  of  its  registration  or  to  other  sanctions  if 
it  fails  to  enforce  compliance  by  one  of  its  members 
with  the  provisions  of  the  Act  or  the  rules 
thereunder  or  with  exchange  rules.  See  Section 
19|h)(l)  of  the  Act.  15  U.S.C.  78s(h)(l)  (1968). 

"  See  15  use.  78g|a)  (1988). 

'  •  See  Regulation  T  (12  CFR  220  4(c)  and  220  8(d)) 
and  Rule  15c3-3|n)  |17  CFR  240  15cJ-3(n))  under  the 
Act. 

'•  For  example,  in  1989  1.525,781  extension 
requests  were  processed  b>  the  three  SROs  that 
currenii>  process  the  largest  number  of  these 
requests.  During  the  first  half  of  1990,  these  three 
SROs  orocessed  668.717  extensions  requests. 
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The  Commission  aiso  beheves  that 
careful  monitoring  by  the  SROs  of 
requests  for  extensions  of  time  for 
payment  or  debvery  of  securities  is 
important  fof  the  detection  of  potentially 
abusive  sales  or  trading  practices.  The 
Commission  a^-ees  with  the  NYSE  that 
detecting  and  identifying  instances 
where  excessive  Regulation  T  extension 
requests  are  filed  will  assist  the 
Exchange  in  detecting  potentially 
excessive  reliance  on  extensions. 
Consequently,  the  Commission  believes 
that  the  NYSE's  propooal  is  consistent 
with  section  7(a)  of  the  Act  and  should 
assist  the  Exchange  in  strengthening  the 
effectiveness  of  its  Regulation  T  and 
rule  15c3-3  regulatory  program. 

While  the  Commission  recognizes  that 
the  Exchange's  proposed  new  monthly 
report  will  add  a  new  reporting 
requirement  for  reporting  member  Hrms, 
the  Commission  bebeves  that  the 
benefits  to  the  NYSFs  regulatory 
oversight  in  this  area  outweigh  any 
burden  to  its  member  firms  who  will  be 
required  to  keep  and  report  this 
information  to  the  NYSE.  Although  the 
Exchange  states  that  some  of  its 
member  firms  aheady  report  the  number 
of  extension  requests  broken  down  by 
branch  office  or  correspondent  the  ' 

information  comes  to  the  Exchange  in  a 
form  that  the  Exchange  cannot  use 
unless  the  Hims  provide  additional 
information  and  the  Exchange  makes 
several  substantial  adaptations  to  its 
existing  system.*"  The  Commission 
believes  that  the  Exchange's  decision  to 
require  a  monthly  report  from  its 
member  organizations  setting  forth  this 
information  is  a  reasonable  means  of 
ensuring  that  the  Exchange  receives  this 
important  mformation  in  a  timely  end 
accurate  manner.  The  Commission 
beheves  thiii  the  information  the 
Exchange  witl  receive  from  the  monthly 
report,  naroety  the  ratio  of  extension 
requests  to  total  transactions  for  each 
correspondent  can  assist  the  Exchange 
in  monitoring  for  potential  sales  practice 
abuses.  The  Commission  believes  that 
this  information  also  will  assist  the 
Exchange  in  satisfying  its 
responsibilities  under  the  securities 
laws  to  en»>»nng  compliance  with  the 
provisions  of  Regulation  T  and  rule 
15c3-3(nl. 

The  Commission  also  beheves  that  the 
concerns  raised  in  the  comment  letters 
have  been  adequately  addressed  by  the 
NYSE.  As  discussed  above,  the  NYSE's 
response  letter  indicates  that  the 
alternatives  suggested  by  the 
commentators  to  the  NYSE  proposal  are 


either  inefficient  or  Impractical  and 
would  not  achieve  the  same  result  as  the 
NYSE  proposal. 

Further,  the  Commission  believes  that 
the  information  the  NYSE  will  derive 
from  the  proposed  monthly  reports  will 
assist  it  in  carrying  out  its  statutory 
oversight  responsibilities  as  designated 
under  rule  17d-l  under  the  Act.  In 
addition,  because  carrying  firms 
ultimately  are  responsible  for  the  credit 
extensions  of  their  correspondent  firms, 
the  Commission  believes  that  it  is 
consistent  with  the  NYSE's 
responsibilities  under  rule  17d-l  for  the 
Exchange  to  require  members  with 
correspondent  firms  to  supply  this 
informatioa 

Finally,  the  Commission  notes  that  in 
order  for  Regulation  T  to  be  an  effective 
regulatory  tool,  there  must  be  a  timely 
and  accurate  exchange  of  information 
between  the  SROs.  To  ensure  that 
broker-dealers  (or  customers)  are  not 
abusing  their  Regulation  T  privileges, 
there  must  be  a  flow  of  information 
between  the  SROs  so  that  each  SRO 
knows  the  number  of  extension  requests 
filed  by  any  given  broker-dealer  or 
correspondent  at  any  other  SRO.  The 
Commission  believes  that  the  NYSE 
proposal,  which  will  provide  the  NYSE 
with  additional  information  regarding  its 
members,  is  one  step  toward  that  goal. 

//  is  therefore  ordered,  pursuant  to 
section  19[b)(2)  of  the  Act*'  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursoant  to  delegated 
authority.'" 

Dated:  December  28,  1990. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-221  Filed  1-4-91:  8:45  am) 
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[Rel.  No.  34-28722,  File  No.  SR-PHU(-»- 
571 

Self-Regulatory  Organlxatkms; 
PtiUadHphla  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  Rctoting  to  tho  ResporalUKty 
of  Specialfsts  and  Registered  Options 
Traders  To  Make  Ten-Up  Markets 

On  December  12. 1989,  the 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  '  and  rule 


19b-4  thereunder."  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  a  proposed  rale  change 
to  expand  the  Exchange's  ten-up 
guarantee  for  public  customer  orders. 

The  proposed  rule  change  was  noticed 
for  comment  in  Securities  Exchange  Act 
Release  No.  27573  (December  27, 1989), 
54  FR  683.»  No  comments  were  receive** 
on  the  proposed  rule  change. 

Currently,  the  PHLX  requires 
specialists  and  Registered  Options 
Traders  ("ROTs")  in  all  options  series 
on  the  Exchange  to  guarantee  public 
customer  market  and  marketable  hmit 
orders  a  minimum  ten  contract  fill  at  the 
availed  upon  best  bid  or  offer  ("ten-up 
requirement").  Currentiy,  the  availed 
upon  best  bid  or  offer  is  the  best  quote 
in  the  trading  crowd.*  For  certain 
options  series,  the  PHLX  now  proposes 
to  determine  the  availed  upon  best  bid 
or  offer  not  just  on  the  best  quote  in  the 
trading  crowd  by  also  on  the  displayed 
or  screen  market  quote,  whichever  is 
better.  In  particular,  the  PHLX  proposes 
to  use  displayed  quotes  for  options 
contracts  in  the  two  near-term 
expiration  months.  For  these  expiration 
months,  public  customer  orders  would 
be  guaranteed  a  minimum  ten  contract 
fill  at  the  best  quote  in  the  b-ading 
crowd  or  displayed  market  whichever  is 
better.  Moreover,  the  PHLX  proposes  to 
extend  the  use  of  displayed  market 
quotations  in  determining  the  availed 
upon  best  bid  or  offer  for  all  options 
series  on  the  PHLX  as  soon  as  the 
Exchange  announces  the  availability  of 
auto  quote  for  updating  options 
quotations.  Upon  such  an  announcement 
by  the  Exchange,  the  availed  upon  best 
bid  or  offer  for  these  options  quotations 
will  be  the  better  of  the  displayed  or 
crowd  markets. 

The  PHLX  proposal  includes  three 
protective  measures  that  the  PHLX 
believes  are  appropriate  due  to  the 
increased  risk  to  specialists  and  ROTs 
of  guaranteeing  customers  execution  of 
their  orders  up  to  ten  contracts  at  the 


'°  Ste  n^ra  nele  tO  aad  icccmpanjnas  text  foi 
!he  NYSE"*  diacaaarao  of  ft"-  ' 


«'  15  U.S.C.  7to(bK2Hi9«a). 

"  17  CFR  20a3a-a(aMl2)  tlflWi- 
>  IS  US.C  7MWI)  (1»2)- 


«  15  CFR  240.19b-4  (1989). 

•  On  October  29, 1990.  the  PHLX  amended  its 
proposal  to:  (1)  Reduce  from  five  minutes  to  three 
minutes  the  period  after  the  opening  rotation  during 
whtcb  the  displayed  market  would  not  be  u»ed  as 
the  basis  for  the  ten-up  market  guarantee  unless  the 
displayed  market  quote  had  been  updated  (during 
the  time  when  the  displayed  market  ia  not  the  basts 
for  the  ten-up  guarantee,  the  ten-op  guarantee  will 
l>e  baaed  osi  the  crowd  aiarkeU)  and  {2)  detele  its 
proposed  exanptiao  from  the  ten-up  rule  that  woold 
apply  when  a  prica  change  occarred  in  the 
undertying  secarity  within  one  minute  prior  to  the 
receipt  of  a  cnatomer's  order.  See  Letter  from 
William  Uchimoto.  General  CoonaeL  PHLX  to 
Thooaa  Cira.  Branch  Chief,  Diviaiao  of  Market 
Regulation,  dated  October  28,  ISHt 

♦  See  Securities  Exchange  Act  Rel.  No. 
(March  27, 1989^  54  FR  13282. 
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best  displayed  bid  or  offer.  First,  the 
PHLX  proposal  provides  a  three  minute 
window  for  the  update  of  displayed 
quotations  after  the  final  opening 
rotation.  During  this  time,  unless  a 
quotation  has  been  updated,  the  ten-up 
guarantee  will  be  based  on  the  actual 
crowd  market  as  opposed  to  the 
displayed  market.  Second,  the  PHLX 
proposal  permits  exemptions  from  the 
ten-up  requirement  to  be  granted  by  two 
floor  officials  with  the  concurrence  of 
the  Director  of  Surveillance  for  good 
cause,  e.g..  a  fast  market  condition  or  an 
obvious  error.  The  PHLX  proposal 
provides  that  any  such  exemption  must 
be  in  writing  and  must  set  forth  the 
basis  upon  which  the  exemption  is 
granted.  Finally,  the  PHLX  proposal 
provides  that  ROT  orders  for  less  than 
ten  contracts  that  are  represented  at  a 
trading  crowd  by  a  floor  broker  shall  not 
be  used  as  a  basis  for  the  ten-up 
guarantee. 

The  Commission  believes  that  the 
PH      proposal  to  modify  its  current  ten- 
up  rule  will  expand  the  benefits  to 
public  customers  associated  with  ten-up 
markets.*  Specifically,  in  most  instances 
public  customers  will  be  assured  order 
execution  to  a  minimum  depth  of  ten 
contracts  at  the  best  bid  or  offer 
whether  the  best  bid  or  offer  is 
represented  by  the  trading  crowd  or  is 
displayed."  This  proposal,  as  with  the 
existing  PHLX  ten-up  requirement, 
should  encourage  specialists  and  ROTs 
to  become  more  competitive  in  making 
larger  sized  markets,  thereby  facilitating 
transactions  in  securities  and 
contributing  to  a  more  free  and  open 
market.  Moreover,  as  the  Commission 


'  Other  exchanges  also  have  adopted  similar,  but 
not  identical,  ten-up  requirempnts.  See.  e.g. 
Securities  Exchange  Act  Rel.  Nos  26924  ((une  21. 
1989).  54  FR  26284  (order  approving  a  Chicago  Board 
Options  Exchange.  Inc.  ('CBOE")  proposal  that 
requires  the  trading  crowd  to  make  ten-up  markets 
for  options  series  that  the  CBOE  includes  in  a  pilot 
program):  27235  (September  11, 1989).  54  FR  38580 
(order  approving  an  American  Stock  Exchange 
proposal  that  requires  specialists  to  make  tenup 
markets);  and  28021  (May  18, 1990),  55  FR  21131 
(order  approving  Pacific  Stock  Exchange  ten-up 
proposal). 

•  Generally,  quotations  in  the  crowd  respond 
quicker  to  changes  in  the  underlying  market  and 
other  information.  Accordingly,  basing  a  ten-up 
requirement  on  the  better  of  displayed  or  crowd 
markets  provides  customers  with  greater  price 
certainty  and  quality  of  execution.  For  example,  if 
both  the  crowd  market  and  displayed  market  for 
particular  call  option  series  is  5  bid.  5'*  offered  and. 
thereafter,  the  crowd  market  responds  to  a  decline 
in  the  price  of  the  underlying  market  by  changing  to 
4%  bid.  5Vt  offered,  customer  orders  would  receive 
the  following  executions  under  the  proposed  ten-up 
rule.  Buy  orders  would  be  executed  at  b'/s  and  sell 
orders  would  be  executed  at  5.  Therefore,  customers 
would  have  the  assurance  that  their  orders  will  be 
executed  at  the  displayed  quotes,  unless  execution 
at  the  crowd  quotes  would  be  more  advantageous 
for  them. 


has  not  received  negative  comments 
from  specialists  and  ROTs  potentially 
affected  by  the  proposal,  the 
Commission  has  no  reasons  to  believe 
that  extending  the  ten-up  requirement 
will  be  particularly  burdensome  on 
them. 

Finally,  the  Commission  believes  that 
the  qualification  placed  upon  the 
expanded  ten-up  rule  by  the  Exchange 
[i.e.,  the  three  minute  window  for 
updating  displayed  quotes)  is  not 
unreasonable  in  view  of  the  nature  of 
options  opening  rotations.  Because  free 
trading  cannot  commence  in  an  option 
until  all  series  have  gone  through  the 
rotation,  it  is  possible  that  disseminated 
quotes  for  series  handled  early  in  the 
rotation  may  need  to  be  updated  after 
the  rotation  finishes.  Thus,  the  ten-up 
requirement  will  be  adhered  to  using 
current  quotations.  As  noted,  the  ten-up 
requirement  will  continue  during  this 
period,  but  will  be  based  on  crowd 
quotations.  The  other  two  qualifications 
proposed  by  the  Exchange  are 
reasonable  in  light  of  the  additional 
obligations  and  risk  that  the  specialists 
and  ROTs  are  undertaking  in 
guaranteeing  a  minimum  ten  contract  fill 
at  the  best  bid  or  offer. 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular 
sections  6  and  11a.'  Specifically,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  because  it  will  promote  just 
and  equitable  principles  of  trade,  protect 
investors,  and  promote  the  public 
interest  by  assuring  a  minimum  ten 
contract  execution  of  public  customers' 
orders.  Also,  the  Commission  finds  that 
the  proposal  is  consistent  with  sections 
llA(a)(l)  (ii)  and  (iv)  because  it  will 
promote  "fair  competition  among 
brokers  and  dealers"  and  "the 
practicabihty  of  brokers  executing 
investors'  orders  in  the  best  market." 
//  therefore  is  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 
proposed  rule  change  {SR-PHLX-89-57) 

is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  December  28, 1990. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-222  Filed  1-4-91;  8:45  am) 
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[Rel.  No.  34-2S723;  International  Series  Rel. 
No.  214;  FUe  No.  SR-PHLX-90-351 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Ptiiladelphia  Stock  Exchange,  Inc., 
Relating  to  Trading  of  Index  Warrants 
Based  on  the  Financial  Times-Stock 
Exchange  100  Index 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  December  10, 1990,  the 
Philadelphia  Stock  Exchange.  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  1.  U 
and  111  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  rule  19b-4  of  the  Act.  the 
PHLX  proposes  to  list  and  to  trade  on  an 
unlisted  trading  privileges  ( "UTP")  basis 
warrants  based  on  the  Financial  Times- 
Stock  Exchange  100  Index  (FT-SE  100  ■ 
or  "Index"). 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
.  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  the  PHLX  to  list  and 
to  trade,  on  a  LTP  basis,  warrants  on 
the  FT-SE  100  Index.  In  July  1990.  the 
Commission  approved  a  PHLX  proposal 
establishing  listing  standards  for  index 
warrants.'  In  accordance  with  the 


'  15  U.S.C.  78f  and  78k-l  (1982). 

•  15  use.  78s(b)  (1982). 

•  17  CFR  20O.3O-3(a)(12)  (1989). 


'  See  Secunties  Exchange  Act  Rel.  No  28266  (|uly 
26, 1990).  55  FR  31275  (order  approving  File  No.  SR- 
PHLX-90-8)  ("Index  Warrant  Approval  Order"). 
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standards  set  forth  in  the  Index  Warrant 
Approval  Order,  the  PHLX  proposes  to 
list  warrants  based  on  the  FT-SE 100 
Index,  an  internationally  recognized. 

ipitalization-weighted  stock  index 
uased  on  the  prices  of  100  of  the  most 
highly  capitalized  and  Actively  traded 
British  stocks  traded  on  the 
International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of 
Ireland  ("iSE"). 

The  PHLX  represents  that  the  FT-SE 
100  warrants  will  comply  with  the 
guidelines  set  forth  in  the  Index  Warrant 
Approval  Order.  CoDsistent  with  the 
Index  Warrant  Approval  Order,  trading 
in  the  FT-SE  100  warrants  will  be 
subject  to  Exchange  Rule  1026 
("Suitability"),  which  applies  the  options 
suitability  standard  to  index  warrant 
recemmendatioas  made  by  members 
and  member  organizations,  and  to 
Exchange  Rule  1027  ("Discretionary 
Accounts"),  which  requires  that  a  Senior 
Registered  Options  Principal  or 
Registered  Options  Principal  approve 
and  initial  any  discretionary  index 
warrant  transaction  on  the  day  it  is 
executed.  In  additioa  FT-SE  100  Index 
warrant  transactions  will  be  subject  to 
Exchange  Rule  747  ("Approval  of 
Accounts"),  which  requires  that  member 
organizations  obtain  the  approval  of  a 
general  partner,  voting  stockholder  or 
branch  manager  prior  to  making 
brokerage  transactions  for  customer 
accounts.  The  PHLX  also  states  that  it 
will  distribute  a  circular  regarding 
suitability  requiremeins  to  the 
membership.  '"  -,.^__ 

The  PHLX  proposes  to  list  and  trade 
both  American  style  warrants 
(exercisable  throughout  their  bfe)  and 
European  style  warrants  (exercisable 
only  on  their  expiration  date).  The  FT- 
SE  100  warrants  shall  be  direct 
unsecured  obligations  of  their  issuer, 
registered  with  the  Commiasion  and 
subject  to  cash  settlement  during  their 
one  to  five-year  terms.  The  FT-SE  100 
warrants  will  conform  to  the  listing 
criteria  set  forth  in  the  Index  Warrant 
Approval  Order,  which  require:  (a)  That 
the  issuer  exceed  the  Exchange's 
financial  listing  criteria  and  have  assets 
in  excess  of  $100  million;  (b)  that  the 
warrants  have  a  minimum  public 
distribution  of  one  million  warrants  with 
a  minimum  of  400  public  warramt 
holders:  and  (c)  that  the  warrants  have 
an  aggregate  market  value  of  $4  million. 
In  addition,  warrants  which  have 
already  been  approved  for  trading  on 
another  national  securities  exchange 
will  be  eligible  for  trading  on  the  PHLX. 
The  PHLX  states  that  it  is  undertaking  to 
secure  a  mutual  surveillance 
information  sharing  agreement  with  the 


ISE  with  respect  to  reviewing  trading  in 
securities  underlying  the  FT-SE  100 
Index. 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and. 
specirically.  with  section  6(b)(5), 
because  the  warrants  are  designed  to 
promote  just  and  equitable  principles  of 
trade  and  serve  to  facilitate  transactions 
in  securities  by  offering  an  innovative 
financing  technique  for  issuers  as  well 
as  the  opportunity  for  U.S.  warrant 
purchasers  to  hedge  against  or  speculate 
on  stock  market  fluctuations  in  the 
United  Kingdom  and  the  Republic  of 
Ireland. 

(B)  Self-Regulatory  Organization'i 
State.nent  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  compebtion. 

(C)  Self-Regulalory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  conunents  were  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Ck)nmus8ion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  wntten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 


inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  28. 1991. 

For  the  Cooumssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  December  28, 1990. 
Margaret  H.  McFarland, 
Deputy  Secretary: 

(FR  Doa  91-223  Filed  1-4-91;  8:45  ami 
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(Rel  Na  17»20/FHe  Not.  »12-7636: 812- 
7633;  S12-76391 

Merrill  Lynch  Life  Insurance  Co.,  et  ai. 

December  26. 1990. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC). 

action:  Notice  of  temporary  order  and 

filing  of  applications  for  permanent 

order. 

APPUCANTS:  Merrill  Lynch  Life 
Insurance  Company,  Royal  Tandem  Life 
Insurance  Company,  Tandem  Insurance 
Group,  Inc.,  (collectively,  the  "Insurance 
Companies"),  Merrill  Lynch  Variable 
Life  Separate  Account,  Royal  Tandem 
Variable  Life  Separate  Account, 
Tandem  Variable  Life  Separate  Account 
(collectively,  the  "Separate  Accounts"), 
and  Merrill,  Lynch,  Pierce,  Fenner  & 
Smith,  Inc.  ("Merrill  Lynch  "). 
SUMMARY  OF  APPUCATI0N8:  Each 
Insurance  Company  and  its  respective 
separate  account  filed  an  application  for 
an  order  of  the  Commission  pursuant  to 

(1)  Section  6(c)  of  the  Investment 
Company  Act  of  1940  (the  "Act") 
granting  relief  from  the  provisions  of 
sections  12(d)(1).  26(a)(2)  and  27(c)(2)  of 
the  Act.  and  rule  6e-2  thereunder,  and 

(2)  section  17(b)  granting  exemptive 
relief  from  section  17(a),  in  the 
circumstances  described  in  the 
application.  Applicants  further 
requested  that  an  order  be  issued 
granting  the  relief  on  a  temporary  basis 
pending  issuance  of  a  permanent  order 
after  appropriate  notice  and  opportunity 
for  hearing.  All  interested  persons  are 
referred  to  the  application  and 
amendment  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below,  and  are  referred  to 
the  Act  and  the  Rules  thereunder  for  a 
statement  of  the  relevant  provisions. 
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nuJNO  date:  The  Applications  were 
filed  on  November  21, 1990,  and 
amended  on  December  14  and 
December  21, 199a 

HEAMNQ  on  NOTIFICATION  OF  HEAMNQ: 
Notice  is  given  that  any  interested 
person  may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  Commission  by  5.30 
p.m.  on  January  21. 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest  the  reason  for  the  request 
and  the  specific  issues  contested.  Serve 
the  Applicants  with  the  request,  either 
personally  or  by  mail,  and  send  it  to  the 
Secretary,  Securities  and  Exchange 
Commission.  450  5th  Street  NW., 
Washington.  DC  20549,  along  with  proof 
of  service  by  affidavit  or.  for  lawyers, 
by  certificate.  If  no  hearing  is  ordered, 
the  applications  for  a  permanent  order 
will  be  granted. 

AODRCMCt:  Secretary.  SEC,  450  Fifth 
Sti«et  NW..  Washington.  DC  20549. 
Applicants.  2  Penn  Plaza,  New  York.  NY 
10121. 

FOR  FURTHER  INFORMATION  CONTACT 
Wendy  B,  Finck.  Attorney,  (202)  272- 
3045  or  Nancy  Rappa.  Senior  Attorney. 
(202)  272-2622,  Office  of  Insurance 
Products  and  Legal  Compliance, 
Division  of  Investment  Management 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicants'  Representations 

1.  Merrill  Lynch  Life  Insurance 
Company  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Washington,  with  its 
principal  office  located  in  Seattle. 
Washington.  Royal  Tandem  Life 
Insurance  Company  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York,  with  its 
principal  office  located  in  Seattle. 
Washington.  Tandem  Insurance  Group, 
Inc.,  is  a  stock  life  insurance  company 
organized  under  the  lav.s  of  the  State  of 
Illinois,  with  its  principal  office  located 
in  Plainsboro,  New  Jersey.  The 
Insurance  Companies  currently  issue 
various  annual  premium  variable  hfe 
insurance  policies  ("VLI  Policies")  and 
flexible  premium  variable  life  insurance 
policies  ("Flexible  Policies")  (together, 
the  "Policies")  through  their  respective 
Separate  Accounts. 

2.  The  Separate  Accounts  were 
estabUshed  by  the  respective  Insurance 
Companies  to  provide  the  basic  funding 
to  support  the  benefits  under  certain 


variable  life  insurance  policies, 
including  the  Policies  (as  described 
more  fully  in  the  Applications).  The 
Separate  Accounts  are  registered  with 
the  SEC  as  unit  investment  trusts. 

3.  The  Insurance  Companies  have 
entered  into  an  Indemnity  Reinsurance 
and  Assumption  Agreement  with 
Monarch  Life  Insurance  Company 
("Monarch"),  a  Massachusetts  company, 
dated  November  14. 1990  (the 
"Assumption  Agreement")  pursuant  to 
which,  subject  to  satisfaction  of  a 
number  of  conditions  (including  granting 
of  the  exemptive  relief  requested  in  the 
Applications),  the  Insurance  Companies 
will  assume  the  obligations  of  Monarch 
with  respect  to  certain  of  the  variable 
life  insurance  policies  issued  by 
Monarch  through  its  Variable  Account 
A.  The  policies  to  be  assumed  by  the 
Insurance  Companies  (the  "Existing 
Policies")  include  forms  of  policies 
currently  being  offered  by  Monarch,  as 
well  as  forms  of  policies  no  longer 
offered  by  Monarch.  As  part  of  the 
Insurance  Companies*  assumption  of  the 
Existing  Policies,  the  assets  of 
Monarch's  Variable  Account  A 
associated  with  those  policies  will  be 
transferred  to  the  Separate  Accounts. 
Following  the  assumption,  the  Insurance 
Companies  intend  to  continue  to  offer 
through  the  Separate  Accounts  the 
forms  of  the  policies  currently  offered  by 
Monarch. 

Other  than  the  relief  requested  from 
section  17(a)  of  the  Act  pursuant  to 
17(b),  the  relief  requested  in  this 
Application  is  identical  to  the  relief 
granted  to  Monarch  and  its  Variable 
Account  A  in  Investment  Company  Act 
Release  Nos.  IC-13914  (File  No.  812- 
5724;  May  1. 1964)  and  IC-14937  (File 
Nos.  812-6244;  February  13, 1966).  The 
Applications  are  virtually  identical  to 
the  Applications  filed  by  Monarch  with 
respect  to  the  exemptive  order  relief  it 
received,  except  that  the  forms  of 
variable  life  insurance  policies 
described  herein  are  those  which  the 
Insurance  Companies  intend  to  offer 
following  the  assumption  and  differ  from 
those  described  in  Monarch's 
application  due  to  changes  Monarch  has 
made  in  its  policy  forms  since  relief  was 
granted  to  it.  The  Separate  Accounts  are 
maintained  as  unit  investment  trusts 
within  the  meaning  of  section  4(2)  of  the 
Act.  The  Separate  Accounts  consist  of 
several  investment  diNisions,  and  all 
assets  held  in  the  designated  Separate 
Accounts'  investment  divisions 
currently  are  used  to  purchase  shares  or 
units  issued  by  registered  investment 
companies  organized  either  as  open-end 
management  investment  companies  or 
unit  investment  trusts. 


3A.  The  Policies  will  be  designed  to 
provide  insurance  coverage  on  the  life  of 
the  insured;  they  also  may  be 
surrendered  for  their  net  cash  value 
while  the  insured  is  fiving.  The  death 
benefit  and  cash  values  under  a 
particular  Policy  will  vary  based  upon 
the  investment  performance  of  the 
chosen  investment  divisions  of  the 
Separate  Accounts  funding  the  policy. 

4.  Other  versions  of  the  Policies  may 
be  created  in  the  future  which  provide 
for  different  structures  for  premium 
payments,  such  as  scheduled  payments 
or  totally  flexible  premium  payments, 

5.  The  Flexible  Policies  will  operate  in 
much  the  same  fashion  as  the  VLI 
Policies.  Policyowners  will  be  permitted 
to  allocate  their  investment  base  among 
the  various  Investment  divisions  which 
invest  in  the  underlying  vehicles, 
including  both  mutual  funds  and  the 
Trusts.  "Hie  policy  loading,  which 
consists  of  sales  load,  a  fu^t  year 
administrative  expense  and  state  and 
local  premium  tax  charges,  will  be 
deducted  from  the  premium,  but 
advanced  by  the  Insurance  Companies 
and  included  in  the  policyowners 
investment  base.  The  policy  loading  will 
then  be  deducted  in  equal  installments 
on  the  next  ten  policy  anniversaries. 

6.  The  Trust  is  registered  under  the 
Act  and  is  composed  of  multiple  unit 
investment  trost  ("Series"),  each 
comprised  of  U.S.  Treasury  securities 
which  have  been  stripped  of  their 
coupons.  By  purdiasing  a  portfobo  of 
such  securities,  an  interest  rate  may  be 
"locked-in"  for  that  Series.  Thus,  this 
vehicle  creates  the  potential  for  a  stable 
yield  for  policyowners  allocating  their 
premiums  to  an  investment  division 
investing  in  a  Series  of  the  Trust 

7.  Units  of  the  Trust  will  be  sold  only 
to  the  Separate  Accounts.  Units  sold  as 
a  part  of  a  primary  offering  will  be 
priced,  in  conformance  with  rule  22c-l, 
based  upon  the  net  asset  value  next 
computed  after  receipt  of  an  order  to 
purchase.  For  this  purpose,  the  net  asset 
value  will  tie  calculated  using  the 
offering  side  evaluation  of  the  portfolio 
securities. 

8.  Units  of  the  Trust  will  also  be 
redeemed  in  accordance  with  rule  22c-l 
under  the  Act,  based  upon  the  bid  side 
evaluation  of  the  portfolio  securities.  In 
addition,  Merrill  Lynch,  by  agreement, 
will  be  obligated  to  maintain  a 
secondary  market  in  the  units  of  the 
Trust  of  sufficient  size  to  ensure  that  the 
Separate  Accounts  may  alwasrs  sell 
their  Trust  units  to  Merrill  Lynch,  rather 
than  redeeming  them  with  the  trustee  at 
the  lower,  bid-side  value.  Merrill  Lynch 
may  hold  the  units  in  its  own  inventory 
for  resale  to  the  Separate  Accounts  or  it 
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may  redeem  the  units,  but  only  in 
amounts  that  match  the  dollar  amounts 
of  Series  portfolio  securities.  The 
operation  of  the  secondary  market  in 
this  fashion  helps  to  produce  a  stable 
yield  for  policyowners  allocating  net 
premiums  to  the  investment  divisions. 
Units  will  be  repurchased  by  Merrill 
Lynch  and  may  be  sold  or  resold  in  the 
secondary  market  at  a  price  computed 
in  conformance  with  rule  22c-l,  based 
upon  the  offering  side  evaluation  of  the 
portfolio  securities. 

9.  The  Separate  Accounts  will 
purchase  units  of  each  Series  of  the 
Trust  for  placement  in  the  corresponding 
division  based  upon  the  net  transactions 
by  policyowners.  At  the  time  of 
purchase  the  Separate  Accounts  will 
pay  that  portion  of  the  total  price  of  the 
units  equal  to  their  "net  asset  value." 
The  Insurance  Companies  will  directly 
pay  to  Merrill  Lynch  out  of  their  general 
account  assets  an  amount  equivalent  to 
the  portion  designated  as  a  sales  charge. 
Thereafter,  the  Insurance  Companies 
will  seek  to  be  reimbursed  for  the 
amounts  advanced  by  assessing  a 
charge  on  the  assets  of  the  Separate 
Accounts  held  in  the  new  investment 
divisions.  This  charge  may  vary,  but  will 
only  reflect  actual  costs.  However,  in  no 
event  will  it  ever  exceed  an  annual  rate 
of  .50  percent  of  the  average  daily  net 
assets  of  each  of  the  investment 
divisions  investing  in  the  Trust. 

Relief  Requested 

1.  Under  the  relief  requested,  as  a 
technical  matter,  using  the  same 
Separate  Accounts  to  support  both  the 
VU  Policies  and  Flexible  Policies  may 
bring  into  question  the  continued 
qualification  of  the  VU  Policies  under 
rule  6c-2.  In  order  to  avoid  any  potential 
questions  of  compliance.  Applicants  are 
seeking  an  order  to  provide  exemptive 
relief  from  paragraphs  (a)(2)  and  (b](15] 
of  rule  6e-2  to  permit  both  the  VLI 
Policies  and  Flexible  Policies  to  be 
issued  through  the  Separate  Accounts. 

2.  In  order  to  rely  on  rule  6e-2. 
paragraph  (a)(2]  of  the  Rule  prescribes 
that  other  than  advances  made  by  the 
life  insurance  company  to  establish  and 
maintain  the  account,  the  assets  of  the 
separate  account  must  be  derived  solely 
from  the  sate  of  variable  life  contracts 
as  defined  in  rule  6e-2.  Since  the 
Commission  has  adopted  a  second  rule, 
rule  6e-3(T),  which  defines  a  second 
type  of  variable  life  contract,  it  could  be 
argued  that  a  contract  falling  within  the 
definition  in  paragraph  (c)(1)  of  rule  6e- 
3( T)  would  not  be  a  "contract  as  defined 
in  rule  6e-2."  Applicants  believe  that  the 
Flexible  Policies  currently  being 
registered  should  be  treated  as  flexible 
premium  variable  life  contracts  under 


rule  6e-3(T).  Thus,  an  issue  is  raised 
whether,  upon  the  sale  of  the  Flexible 
Policies,  the  assets  of  the  Separate 
Accounts  would  be  derived  solely  from 
the  specified  type  of  contract  so  as  to 
permit  the  VU  Policies  to  continue  to  be 
issued  in  reliance  on  the  relief  sought 
under  rule  6e-2. 

3. 1  he  same  issue  is  raised  by 
paragraph  (bl(15)  of  rule  6e-2.  That 
paragraph  provides  that  all  the  assets  of 
the  Separate  Accounts  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  exclusively  to 
variable  life  insurance  separate 
accounts.  Presumably,  a  "variable  life 
insurance  separate  account"  is  a 
separate  account  that  meets  the 
definition  set  forth  in  paragraph  (a)(2)  of 
rule  6e-2.  Therefore,  unless  the  Separate 
Accounts  are  deemed  to  be  a  variable 
life  insurance  separate  account  as 
defined  in  paragraph  (a)(2).  the  relief 
provided  by  paragraph  (b)(15)  would  be 
unavailable. 

4.  Applicants  submit  that  there  is  no 
reason  why  one  separate  account  should 
be  prohibited  from  issuing  both  policies 
qualifying  under  rule  6e-2  and  rule  6e- 
3(T).  There  are  no  apparent  conflicts  of 
interest  that  would  arise  as  a  result  of 
one  policy  having  scheduled  premiums 
and  another  allowing  flexible  premiums. 
In  adopting  6e-3(T),  the  Commission 
placed  no  such  restriction  on  the 
separate  account.  In  addition,  the 
Commission  has  proposed  an 
amendment  to  rule  6e-2  to  permit  the 
use  of  the  same  account  for  both  types 
of  contracts.  (Release  IC-14421,  March 
15, 1985.) 

5.  Section  12(d)(1)(A)  of  the  Act.  as 
here  relevant,  generally  restricts  the 
ability  of  a  registered  investment 
company  to  acquire  the  securities  of  any 
other  investment  company.  However, 
section  12(d)(1)(E)  removes  such 
restrictions  if,  inter  alia,  the  acquired 
securities  are  the  only  securities  held  by 
a  registered  unit  investment  trust  that 
issues  two  or  more  classes  of  securities, 
each  of  which  provides  for  accumulation 
of  shares  of  a  different  investment 
company. 

6.  Typically,  the  unit  investment  trusts 
which  have  relied  upon  the  section 
12(d)(1)(E)  exception  have  invested  in 
underlying  management  companies.  The 
new  structure  proposed  by  Applicants 
will  involve  the  Separate  Accounts 
investing  in  a  management  company 
(the  "Series  Fund")  as  well  as  another 
unit  investment  trust  (the  "Trust"). 

7.  The  Insurance  Companies  and  the 
Separate  Accounts  assert  that  the  fact 
that  one  unit  investment  trust  will  be 
investing  in  another  unit  investment 


trust  should  not  affect  the  availability  of 
the  section  12(d)(1)(E)  exception.  The 
statutory  exception  does  not  specify  the 
type  of  investment  company  in  which 
the  unit  investment  trust  must  invest; 
rather,  the  exception  depends  on  the 
classification  of  the  acquiring  company, 
which  requirement  is  met  in  the  instant 
case.  However,  to  remove  any  doubt. 
Applicants  have  requested  an 
exemption  from  the  provisions  of  section 
12(d)(1),  to  the  extent  necessary,  to 
permit  the  Separate  Accounts  to  acquire 
the  units  of  the  Trust. 

8.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  and  the  rules 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  The  Insurance 
Companies  and  the  Separate  Accounts 
assert  that  the  requested  relief  meets 
this  standard,  benefitting  the  investors 
in  the  Separate  Accounts  by  allowing 
greater  flexibility  in  investment 
opportunities,  without  creating  the 
dangers  and  abuses  arising  from 
pryamiding  of  control  targeted  by 
section  12. 

9.  The  Insurance  Companies  and  the 
Separate  Accounts  also  request  an  order 
pursuant  to  section  6(c)  of  the  Act. 
exempting  Applicants  from  the 
provisions  of  sections  26(a)(2)  and 
27(c)(2)  to  the  extent  necessary  to  permit 
the  Insurance  Companies  to  recover  the 
amounts  paid  by  them  to  Merrill  Lynch 
in  connection  with  the  Separate 
Accounts'  acquisition  of  Trust  units 
through  an  asset  charge.  Although 
Applicants  believe  that  the  proposed 
asset  charge  may  be  assessed  in 
conformance  with  the  exemptions 
provided  by  rule  6e-2,  they  recognize 
that  the  subject  asset  charge  may  not 
fall  squarely  within  the  type  of 
administrative  fees  envisioned  as 
permitted  under  the  Act  and  rule  6e-2. 
and  for  that  reason  request  exemptive 
relief. 

10.  Applicants  submit  that  such 
exemptive  relief  meets  the  standards  of 
section  6(c)  of  the  Act  in  that  it  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  The  payment  by 
the  Insurance  Companies  of  amounts  to 
Merrill  Lynch  to  compensate  them  for 
their  expenses  and  services  as  sponsors 
of  the  Trust  is  necessary  to  induce 
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Merrill  Lynch  to  create  the  Trust,  to 
implement  the  operational  procedures 
for  the  Tnist  and  to  continue  to  maintain 
a  secondary  market  for  Trust  units.  The 
compensation  will  reimburse  Merrill 
Lynch  for  operational,  and  overhead 
expenses,  and  legal,  accounting  and 
evaluator's  fees.  None  of  the 
compensation  received  by  Merrill  Lynch 
is  designed  as  reimbursement  of 
distribution  expenses  or  to  compensate 
Merrill  Lynch  for  sales  efforts. 
Moreover,  the.  amount  of  the 
compensation  was  determined  on  the 
basis  of  arm's-length  negotiations, 
which  are  presumed  to  yield  fair  values. 

11.  The  Insurance  Companies  believe 
that  this  method  of  compensating  Merrill 
Lynch  benefits  policyowners  by 
stabilizing  the  yield  to  policyowners  and 
by  creating  more  equitable  results 
among  policyowners,  allocating  a 
proportionate  share  of  the  acquisition 
expenses  to  all  policyowners  allocating 
premiums  to  the  new  investment 
divisions  rather  than  permitting  the 
expenses  borne  by  individual 
policyowners  to  vary  based  upon  the 
timing  of  their  particular  allocation. 

12.  Applicants  believe  that  the 
proposed  asset  charge,  which  will  be 
cost  based  with  no  anticipated  element 
of  profit,  is  a  reasonable  and  proper 
charge  designed  to  cover  expenses  that 
ere  properly  viewed  as  a  cost  of 
operating  and  administering  the 
Separate  Accounts.  Accordingly, 
Applicants  believe  the  requested  relief 
meets  the  standards  set  by  section  6(c) 
and  should  be  granted. 

13  Applicants  request  exemption  from 
section  17(a)  of  the  Act  to  permit  the 
proposed  transactions  between  Merrill 
Lynch  and  the  Separate  Accounts. 
Applicants  state  that  all  the  outstanding 
voting  stock  of  Merrill  Lynch  and  the 
Insurance  Companies  is  beneficially 
owned  by  Merrill  Lynch  &  Co.  Inc.,  and 
thus  Merrill  Lynch  and  the  Separate 
Accounts  are  affiliated  persons  within 
section  2(a)(3)  of  the  Act.  Applicar.ts 
assert,  however,  that  the  conditions  set 
forth  in  section  17(b)  for  the  granting  of 
on  exemptive  order  are  met  under  the 
proposed  transactions  between  Merrill 
Lynch  and  the  Separate  Accounts. 

14.  Applicants  assort  that  the 
consideration  the  Separate  Accounts 
will  pay  Merrill  Lynch  upon  the 
purchase  of  Trust  units,  including, 
indirectly,  the  transaction  charge,  will 
be  fair  and  reasonable  and  will  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  According  to  the 
application,  the  price  at  which  the 
Separate  Accounts  will  purchase  and 
resell  units  from  and  to  Memll  Lynch 
will  be  based  upon  the  offering  side 
evaluation  of  the  underlying  securities. 


Apphcants  state  that  a  qualified 
independent  evaluator  will  determine 
the  offering  side  valuation  of  the 
underlying  securities  for  any  purchase 
or  sale  of  units  by  the  Separate 
Accounts  and  that  market  prices  for  the 
underlying  securities  are  usually  readily 
available.  Applicants  assert  that  as  a 
result  of  this  independent  evaluation  of 
the  worth  of  the  underlying  securities, 
the  Separate  Accounts  will  be  buying 
and  selling  units  from  Merrill  Lynch  at  a 
price  determined  to  be  at  "market."  and 
this  evaluation  should  eliminate  any 
possibility  that  Merrill  Lynch  would  sell 
units  to  the  Separate  Accounts  at  an 
inflated  price  or  purchase  units  from  the 
Separate  Accounts  at  a  price  below 
their  market  value.  Applicants  stale  that 
the  presence  of  Merrill  Lynch  as  market 
maker  enables  the  Separate  Accounts  to 
receive  a  better  price  for  units  they  sell 
than  they  might  otherwise  receive  if 
Merrill  Lynch  were  not  standing  ready 
and  able  to  purchase  the  units  at  a  price 
based  on  the  offering  side  of  the  market. 
Applicants  further  state  that  Merrill 
Lynch  will  not  be  able  to  influence  the 
Separate  Accounts  to  purchase  or  sell 
units  the  Separate  Accounts  would  not 
otherwise  have  purchased  or  sold. 
Similarly,  the  Separate  Accounts  will 
only  purchase  units  from  Merrill  Lynch 
as  owners  choose  to  direct  their 
purchase  payments  for  Contracts  or 
cash  value  of  existing  Contracts  to 
subaccounts  of  the  Separate  Accounts 
and  will  only  sell  units  when  owners 
surrender  ♦heir  Contract,  reallocate  cash 
value  from  those  subaccounts,  or  make  a 
Contract  loan. 

15.  Applicants  note  that  while  the 
Insurance  Companies  and  Merrill  Lynch 
are  affiliated  persons  they  have 
separate  management.  Applicants 
represent  that  the  compensation  of  sales 
persons  selling  the  Contracts  is  not 
dependent  upon  nor  affected  by  the 
particular  investment  vehicle  or  vehicles 
to  which  owners  allocate  the  premiums 
for  or  the  cash  value  oi  the  Ccniracts. 
Applicants  therefore  assert  that  such 
sales  persons  are  not  expected  to  have  a 
preference  as  to  which  investment 
vehicle  or  vehicles  owners  select  under 
the  Contract. 

16.  Applicants  state  that  the  evaluator 
is  not  affiliated  with  Merrill  Lynch  or  the 
Insurance  Companies,  nor  is  the 
evaluator  an  affiliate  of  an  affiliate  of 
NferriU  Lynch  or  the  Insurance 
Companits,  nor  will  any  successor 
evaluator  for  the  Zero  Fund  be  so 
affiliated. 

The  Commission  notes  that  the 
Insurance  Commissioner  from 
Massachusetts  has  advised  the 
Commission  that  it  is  urgent  that  the 
Insurance  Companies  assumptively 


reinsure  immediately  certain  variable 
hfe  insurance  contracts  issued  by 
Monarch  and  that  such  assumption 
reinsurance  is  in  the  interests  of  all 
policy  owners.  The  Commission  further 
notes  that  the  exemptive  relief  is 
substantially  identical  to  the  exemptive 
relief  received  by  Monarch  in 
connection  with  the  issuance  of  the 
contracts  and  will  therefore  allow  the 
Applicants  to  offer  pohces  which  are 
substantially  identical  to  the  policy 
issued  by  Monarch.  Under  these 
circumstances,  the  Commission  has 
determined  that  the  granting  of  the 
appHcation  without  prior  notice  to 
policy  owners  on  a  temporary  basis  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairiy 
intended  by  the  policy  and  provisions  of 
the  Act. 
Accordingly. 

It  is  ordered,  pursuant  to  section  6(c) 
of  the  Act,  that  the  exemptions  from 
sections  12(d)(1),  26(a)(2),  and  27(c)(2)  of 
the  Act,  and  paragraphs  (a)(2)  and 
(b)(15)  of  rule  6e-2  therexmder,  be.  and 
hereby  are,  granted  as  of  December  28, 
1990.  on  a  temporary  basis. 

//  is  further  ordered,  pursuant  to 
section  17(b)  of  the  Act,  that  the 
exemption  from  section  17(a)  of  the  Act 
be,  and  hereby  is,  granted  as  of 
December  26. 199a  on  a  temporary 
basis. 

//  is  further  ordered,  That  the  above 
temporary'  order  shall  remain  in  effect 
only  until  such  time  as  the  Commission 
shall  by  order  (1)  Terminate  such 
temporary  order  after  notice  and 
opportunity  for  a  hearii^g;  or  (2) 
terminate  such  temporary'  order  by  the 
issuance  of  a  permanent  order  in  this 
matter. 

By  the  Co.Timission. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  91-162  Filed  1-4-91;  8:45  am] 

eiLUNG  COOE  M10-01-II 


(Ret.  No.  IC- 17921;  812-7637;  812-7634; 
812-7640] 


Merrill  Lynch  Ltfe  Insurarwe  Cc  et  al. 

December  26. 1990. 

AGENCY:  Securities  and  Exchange 

Commission  ("9EC"). 

action:  .Notice  of  temporary  order  and 

filing  of  applications  for  permanent 

order. 

APPUCANTS:  Merrill  Lynch  Life 
Insurance  Company.  Royal  Tandem  Life 
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Insurance  Company,  Tandem  Insurance 
Croup,  Inc.,  (collectively,  the  "Insurance 
CompHnies"),  Merrill  Lynch  Variable 
Life  Separate  Account.  Royal  Tandem 
Variable  Life  Separate  Account, 
Tandem  Variable  Life  Separate  Account 
(collectively,  the  "Separate  Accounts"), 
and  Merrill,  Lynch,  Pierce.  Kenner  A 
Smith,  Inc.  ("Merrill  Lynch"). 

SUMMARY  01'  AFMJCATiONt:  Each 
Insurance  Company  and  its  respective 
separate  account  filed  an  application  for 
an  order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  granlinx  relief 
from  the  provisions  of  sections  J|a)(:i::|, 
2(a)(J5J,  22(c),  26(a)(2),  27(a)(1).  271h)(3), 
27(c)(1),  27(c)(2),  27(d),  27(f)  and  J71h)(3) 
of  the  Act,  and  rules  6e-2,  6e:i(T)  and 
22c  1  thereunder,  in  the  circumstances 
described  in  the  Application  and  further 
requesting  that  an  order  be  issued 
granting  the  relief  on  a  temporary  basis 
pending  issuance  of  a  permanent  order 
after  appropriate  notice  and  opportunity 
for  hearing. 

FIUNQ  OATt:  The  Applications  were 
filed  on  November  2t,  1990,  and 
amended  on  December  14  and 
December  21, 1990. 

NIAmNQ  OR  NOTIFICATION  OF  HEARING: 

Notice  is  given  that  any  intert'sted 
person  may  request  a  hearing  on  the 
application,  or  ask  to  be  notifiud  if  a 
hearing  is  ordered.  Any  requijsis  must 
be  received  by  the  Commission  by  5;30 
p  m.  on  January  21, 1991  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  specific  issues  contcsli'd  Serve 
the  Applicants  with  the  request,  either 
personally  or  by  mail,  and  send  it  to  the 
Secretary.  Securities  and  Exchange 
Commission,  450  5lh  Street.  NW., 
Washington,  DC  20549,  along  with  proof 
of  service  by  affidavit,  or,  for  lawyers, 
by  certificate.  If  no  hearing  is  ordered, 
the  applications  for  a  permanent  order 
will  be  granted. 

ADDRtSSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicants,  2  Penn  Plaza,  New  York,  NY 
10121 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  B.  Finck.  Attorney.  (202)  272- 
33045  or  Nancy  Rappa.  Senior  Attorney. 
(202)  272-2622.  Office  of  Insurance 
Products  and  Legal  Compliance. 
Division  of  Investment  Management. 

•UFM^MENTARV  INFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 


Applicants'  Representations 

1.  Merrill  Lynch  Life  Insurance 
Company  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Washington,  with  its 
principal  office  located  in  Seattle. 
Washington.  Royal  Tandem  Life 
Insurance  Company  is  a  stock  life 
Insurance  company  organized  under  the 
laws  of  the  State  of  New  York,  with  its 
principal  office  located  in  Seattle, 
Washington.  Tendem  Insurance 
Company  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Illinois,  with  its  principal 
office  located  in  Plainsboro,  New  jersey, 

2.  The  Separate  Accounts  were 
established  by  the  respective  Insurance 
Companies  to  provide  the  basic  funding 
to  support  the  benefits  under  certain 
variable  life  insurance  policies, 
including  the  Policies  (as  described 
more  fully  in  the  Applications).  The 
Separate  Accounts  are  registered  with 
the  SEC  as  unit  investment  trusts. 

3.  The  Insurance  Companies  have 
entered  into  an  Indemnity  Reinsurance 
and  Assumption  Agreement  with 
Monarch  Life  Insurance  Company 
("Monarch"),  a  Massachusetts  company, 
dated  November  14. 1990  (the 
"Assumption  Agreement")  pursuant  to 
which,  subject  to  satisfaction  of  a 
number  of  conditions  (including  granting 
of  the  exemptive  relief  requested  in  the 
Applications),  the  Insurance  Companies 
will  assume  the  obligations  of  Monarch 
with  respect  to  certain  of  the  variable 
life  insurance  policies  issued  by 
Monarch  through  its  Variable  Account 
A.  The  policies  to  be  assumed  by  the 
Insurance  Companies  (the  "Existing 
Policies")  include  forms  of  policies 
currently  being  offered  by  Monarch  as 
well  as  forms  of  policies  no  longer 
offered  by  Monarch.  As  part  of  the 
Insurance  Companies'  assumption  of  the 
Existing  Policies.  Ihe'assets  of 
Monarch's  Variable  Account  A 
associated  with  those  policies  will  be 
transferred  to  the  Separate  Accounts. 
Following  the  assumption,  the  Insurance 
Companies  intend  to  continue  to  offer 
through  the  Separate  Accounts  the 
forms  of  the  policies  currently  offered  by 
Monarch.  Other  than  the  relief 
requested  from  rule  6e-3(T)  under  the 
Act,  with  respect  to  deduction  of 
deferred  premium  taxes  from  the  cash 
surrender  value  of  flexible  premium 
policies,  the  relief  requested  in  the 
Applications  is  identical  to  the  relief 
granted  to  Monarch  and  its  Variable 
Account  A  in  Investment  Company  Act 
Release  No.  16219  (File  No.  812-6684; 
January  12,  1988).  The  Applications  are 
virtually  identical  to  the  Application 
filed  by  Monarch  with  respect  to  the 


other  exemptive  order  relief  it  received, 
except  that  the  forms  of  variable  life 
insurance  policies  described  herein  are 
those  which  the  Insurance  Companies 
intend  to  offer  following  the  assumption 
and  differ  from  those  described  in 
Monarch's  application  due  tn  changes 
Monarch  has  made  in  its  policy  forms 
since  relief  was  granted  to  it. 

The  Separate  Accounts  will  consist  of 
one  or  more  investment  divisions,  each 
of  which  will  invest  in  shares  or  units 
issued  by  registered  investment 
companies.  The  Separate  Accounts' 
current  divisions  will  invest  in  ten 
portfolios  of  Merrill  Lynch  Series  Fund, 
Inc.  and  in  designated  trusts  in  The 
Merrill  Lynch  Fund  of  Stripped  (  "Zero ') 
U.S.  Treasury  Securities  (the  "Merrill 
Trusts"). 

4.  Three  plans  are  available  under  the 
Schedule  Premium  Policies  offered  by 
the  Separate  Accounts  Plan  A,  which 
offers  both  a  level  face  amount  and  the 
choice  of  a  scheduled  premium  payment 
period;  Pliiii  D,  which  offers  a  level  face 
amount  (hut  whose  Variable  Insurance 
Amount  is  calculated  differently  than 
under  Plan  A  or  Plan  C);  and  Plan  C, 
which  offers  a  face  amount  that 
decreases  at  a  later  poir,;  in  time. 

5.  Each  Policy  will  provide  for  a  death 
benefit  equal  to  the  larger  of  the  Policy's 
face  amount  or  the  "Variable  Insurance 
Amount"  at  the  time  of  the  insured's 
death  The  Variable  Insurance  Amount 
for  the  Scheduled  Premium  Policies 
issued  under  Plans  A  and  C  will  be 
determined  by  multiplying  a  Policy's 
cash  surrender  value  by  the  applicable 
net  single  premium  factor.  The  Variable 
Insurance  Amount  for  Policies  issued 
under  Plan  B  will  be  determined  in  the 
same  manner  as  under  Plans  A  and  C 
during  the  first  policy  year,  but 
thereafter  will  equal  the  sum  of  a 
Policy's  face  amount  plus  the  applicable 
net  single  premium  factor  multiplied  by 
the  excess,  if  any,  of  the  cash  surrender 
value  over  the  fixed  base  (which  is 
calculated  in  the  same  manner  as  the 
cash  surrender  value  except  that  the 
calculation  is  based  on  the  guaranteed 
maximum  cost  of  insurance  rates  and  an 
assumed  interest  rale  of  4%  and 
assumes  that  all  scheduled  premiums 
have  been  duly  paid  and  that  no 
unscheduled  premiums  have  been  paid 
or  any  policy  loans  made), 

6.  The  Scheduled  Policies  also  permit 
the  payment  of  unscheduled  premiums 
or  additional  payments,  subject  to 
certain  conditions,  with  or  apart  from 
scheduled  premium  payments  or  the 
single  premium  payment. 
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I   Relief  Requested 

1.  Applicants  request  an  exemption 
from  Rule  6e-2(c)(l)  under  the  Act,  to 
the  extent  necessary,  to  treat  the 
Schedule  Premium  Policies  arid 
substantially  similar  policies  funded  by 
the  Separate  Accounts  as  "variable  life 
insurance  contracts"  within  the  meaning 
ofrule6e-2(c)(l), 

2.  Applicants  represent  that  the 
reduction  in  face  amount  for  Scheduled 
Premium  Policies  issued  under  Plan  C  is 
designed  to  permit  Policy  owners  to 
purchase  a  given  face  amount  during 
early  policy  years  for  lower  scheduled 
premiums  than  they  would  pay  for  the 
same  face  amount  under  Plan  A  or  Plan 
B.  During  later  policy  years,  after  the 
face  amount  of  a  Policy  issued  under 
Plan  C  has  been  decreased,  the  Policy's 
cash  surrender  value  is  likely  to  be 
significant  due  to  cumulative  investment 
experience  and  premium  payments,  and 
it  is  likely  that  the  Policy's  Variable 
Insurance  Amount  would  provide  a 
substantial  death  benefit.  Applicants 
submit  that  the  reduction  in  face  amount 
in  later  policy  years  does  not  affect  the 
variable  nature  of  a  Policy  issued  under 
Plan  C,  such  as  its  Variable  Insurance 
Amount,  investment  base  or  cash 
surrender  value,  and  therefore  should 
not  be  viewed  as  a  feature  disqualifying 
a  Policy  issued  under  Plan  C  as  a 
variable  life  insurance  contract  under 
rule6e-2(c)(l). 

3.  Applicants  submit  that  permitting 
unscheduled  premium  payments  under 
the  Scheduled  Premium  Policies  merely 
provides  an  additional  benefit  to  Policy 
owners  and  does  not  affect  the 
fundamental  nature  of  the  Policies  as 
scheduled  premium  variable  life 
insurance  contracts,  and  therefore 
should  not  be  viewed  as  a  feature 
disqualifying  the  Policies  as  variable  life 
insurance  contracts  under  rule  6e- 
2(c)(1). 

4.  Applicants  submit  that  the  variable 
extended  term  insurance  ("ETI")  option 
and  variable  reduced  paid-up  insurance 
option  provide  an  additional  benefit  to  a 
scheduled  premium  Policy  owner  by 
making  it  possible  for  the  owner  to 
continue  insurance  protection  and 
participation  in  the  Separate  Account 
even  though  the  owner  no  longer 
desires,  or  may  not  be  able,  to  pay 
scheduled  premiums.  Applicants  assert 
that  the  availability  of  these  variable 
non-forfeiture  options  do  not  affect  the 
character  of  the  Policy  before  the 
options  take  effect  and  therefore  should 
not  be  viewed  as  a  feature  disqualifying 
the  Policies  as  variable  life  insurance 
contracts  under  rule  6e-2(c)(l), 

5.  The  scheduled  premium  Policies 
provide  for  deductions  for  sales  loads 
and  premium  tax  charges.  An  8.5% 
charge,  consisting  of  a  6.0%  sales  load 
and  a  2.5%  premium  tax  charge,  is 
deducted  from  each  scheduled  premium 


paid  under  a  Policy  before  allocation  to 
the  Policy's  Investment  Base.  In 
addition,  a  deferred  sales  load  of  24.0% 
of  each  first  year  scheduled  premium 
paid  under  a  Scheduled  Premium  Policy 
is  deducted  from  the  Policy's  Investment 
Base  in  equal  installments  of  2.4%  on 
each  of  the  first  through  tenth  policy 
anniversaries.  No  front-end  sales  load  or 
premium  tax  charge  is  dedacled  from  an 
unscheduled  premium  paid  under  a 
Policy  before  allocation  to  the  Policy's 
investment  base.  Instead,  a  deferred 
charge  of  7.0%  of  each  unscheduled 
premium  payment,  consisting  of  a  4.5% 
sales  load  and  a  2.5%  premium  tax 
charge,  is  deducted  from  the  Policy's 
Investment  Base  in  ten  equal 
installments  of  .70%  on  each  of  the  ten 
policy  anniversaries  on  or  following 
receipt  and  acceptance  of  that  payment. 

6.  A  Policy's  Investment  Base  includes 
the  deferred  sales  loads  and  any 
deferred  premium  tax  charges  (the 
"deferred  policy  loading").  However,  the 
cash  surrender  value  of  a  Policy  reflects 
a  deduction  from  the  Policy's  Investment 
Base  for  the  balance  of  any  deferred 
policy  loading  not  yet  deducted.  Upon 
surrender  of  a  Policy,  the  balance  of  the 
deferred  policy  loading  not  previously 
deducted  is  subtracted  in  determining 
the  net  cash  surrender  value,  which  is 
the  amount  payable  to  the  Policy  owner, 
and  is  equal  to  the  cash  surrender  value 
less  any  Policy  debt. 

7.  Applicants  request  an  exemption 
from  section  2(a)(35)  of  the  Act  and 
rules  6e-2(b)(l)  and  6c-2(c)(4) 
thereunder,  to  the  extent  necessary,  for 
the  term  "sales  load,"  as  used  in  the  Act 
and  rules  thererunder.  to  be  deemed  to 
include  the  deferred  sales  loads 
chargeable  to  first  year  scheduled 
premiums  and  any  unscheduled 
premiums  paid  under  the  Scheduled 
Premium  Policies  and  any  substantially 
similar  policies, 

8.  Applicants  submit  that  the  mere 
fact  that  the  timing  of  deductions  for 
deferred  sales  loads  under  the 
Scheduled  Premium  Policies  may  not  fall 
neatly  within  the  literal  pattern  of 
section  2(a)(35)  and  rule  6e-2(c)(4)  does 
not  change  their  essential  nature  as 
charges  designed  to  defray  sales 
expenses.  Applicants  submit  that  rule 
6e-2(c)(4)  can  be  construed  to  include 
deferred  sales  loads,  and  that  the 
granting  of  the  requested  relief  would 
simply  align  the  language  of  rule  6e-2 
with  the  SEC's  contemplation  at  the  time 
it  adopted  the  Rule, 

9.  Applicants  request  an  exemption 
from  sections  27(a)(3)  and  27(h)(3)  of  the 
Act  and  rule  6e-2(b)(13)(ii)  thereunder, 
to  the  extent  necessary  to  permit  the 
deduction  of  a  deferred  sales  load 
chargeable  to  unscheduled  premium 
payments  under  the  Scheduled  Premium 
Policies  (under  which  the  deferred  sales 
load  so  chargeable  is  4.5%  of  each 


unscheduled  premium  payment)  and  anv 
substantially  similar  policies,  even 
though  sales  loads  so  chargeable  to 
subsequently  paid  scheduled  premiums 
might  result  in  a  technical  violation  of 
such  provisions. 

10.  Applicants  submit  that  the  mere 
fact  that  the  sales  load  chargeable  to  an 
unscheduled  premium  is  deferred, 
whereas  the  sales  load  for  a 
subsequently  paid  scheduled  premium  is 
deducted  up-front,  is  not  inconsistent 
with  the  policies  underlying  rule  6e- 
2(b)(13)(ii)  because  every  Scheduled 
Premium  Policy  owner  benefits  from  the 
fact  that  the  full  amount  of  the 
unscheduled  premium  payment  is 
invested  from  the  time  the  payment  is 
accepted, 

11,  With  respect  to  situations  where 
the  ability  to  pay  unscheduled  premiums 
between  scheduled  premiums  results  in 
a  higher  deferred  or  total  sales  load 
deducted  from  subsequent  premiums 
than  prior  premiums.  Applicants  assert 
that  every  Scheduled  Premium  Policy 
owner  benefits  from  the  fact  that  a 
deferred  sales  load  in  the  amounts  set    , 
forth  above  are  assessed  for 
unscheduled  premiums.  Moreover. 
Applicants  represent  that  an 
unscheduled  premium  payment 
functions  differently  from  scheduled 
premium  payments.  Whereas  the 
payment  of  scheduled  premiums  ensures 
guaranteed  policy  benefits,  the 
payments  of  unscheduled  premiums 
does  not  affect  the  Policy  guarantees 
unless  paid  after  the  scheduled  premium 
payment  period  (assuming  all  scheduled 
premiums  have  been  duly  paid)  or 
unless  paid  after  the  Policy  is  applied  to 
the  variable  ETI  option.  Unscheduled 
premium  payments,  however,  affect  the 
investment  element  of  the  Policy. 
Accordingly,  because  unscheduled 
premium  payments  serve  a  different 
purpose  than  scheduled  premium 
payments.  Applicants  submit  that  it  is 
entirely  appropriate  that  the  load 
structures  for  scheduled  and 
unscheduled  premium  payments  be 
analyzed  separately.  When  so  analyzed, 
the  load  structures  for  scheduled 
premiums  and  for  unscheduled 
premiums  comply  with  rule  6e- 
2(b)(13)(ii). 

12.  Applicants  request  an  exemption 
from  sections  26(a)(2)  and  27(a)(2)  of  the 
Act  and  rules  6e-2(b)(13)(iii)  and  6e- 
2(c)(4)  thereunder,  to  the  extent 
necessary  to  permit  the  deduction  from 
the  Investment  Base  of  the  premium  tax 
charge  for  an  unscheduled  premium 
payment  in  ten  equal  installments  on  the 
ten  policy  anniversaries  on  or  following 
receipt  and  acceptance  of  that  payment 
under  the  Scheduled  Premium  Policies 
and  any  substantially  similar  policies. 

13.  Applicants  submit  that  the 
imposition  of  the  premium  tax  charge  in 
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this  deferred  form  is  more  idvantageout 
to  Scheduled  Preniura  Policy  owners 
than  havinf  the  full  amount  deducted 
u|>-front.  Applicants  assert  that  this 
charge  is  coat-baaed,  and  that  no 
additional  or  contingent  charge  wtU  be 
due  for  the  balance  should  the  death 
benefit  become  payable  before  the 
premium  tax  charge  has  been  fully 
deducted. 

14.  Applicants  request  an  exemption 
from  section  27(a)(1)  of  the  Act  and 
rules  8e-2(b)(l).  8e-2(b)(13)  and  6e- 
2(c)(4)  Iherevmder.  on  the  same  terms 
specified  in  rule  6e-2(b)(13)(i)  and  ae- 
2(c)(4],  except  that  life  expectancy  and 
the  cost  of  insurance  deduction  for  the 
scheduled  premium  Policies  and  any 
substantially  similar  policies  will  be 
based  upon  rates  derived  from  the  1980 
Commissioners  Standard  Ordinary  Male 
and  Female  Mortality  Tables  ("1960 
CSO  Tables ")  rather  than  the  1958 
Commisaioners  Standard  Ordinary 
Mortality  Table  ("19S8  CSO  Table"). 

15.  AppUcanta  represent  that  the  1980 
CSO  Tables  were  adopted  subsequent 
to  the  adoption  of  rule  6e-2  and  reflect 
more  recent  information  and  data  about 
mortality.  In  general  insurance  charges 
based  on  the  1980  CSO  Tables  are  lower 
than  those  baaed  on  the  1958  CSO 
Table. 

16.  Applicants  represent  that  they  use 
the  1980  CSO  Tables  in  establishing 
premium  rates  and  determining  reserve 
liabilities  for  the  scheduled  premium 
Policie*.  Accordingly,  Applicants  submit 
that  it  is  appropriate  that,  in  determining 
what  is  d^med  to  be  sales  load  under 
the  scheduled  premium  Policies,  the 
deduction  for  the  cost  of  insurance 
should  be  based  on  the  1980  CSO  Tables 
rather  than  the  1958  CSO  Table. 

17.  Applicants  request  an  exemption 
from  secUons  2(a)(32)  and  27(c)(2)  of  the 
Act  and  rules  6»-2(b)(12)  and  6»- 
2(b|(13)(iv)  thereunder,  to  the  extent 
necessary,  to  permit  the  net  cash 
surrender  value  to  reflect  a  deduction  of 
the  balance  of  the  deferred  policy 
loading  upon  surrender  of  scheduled 
premium  Policies  or  any  substantially 
similar  policies. 

18.  Applicants  assert  that  deducting 
the  balance  of  deferred  policy  loading  in 
determining  the  amount  payable  to  a 
Policy  owner  upon  surrender  of  the 
Policy  does  not  restrict  the  Policy  owner 
from  receiving  on  redemption  his  or  her 
"proportionate  share."  for  purposes  of 
section  2(a)(32).  of  the  value  of  the 
Separate  Account  funding  the  Policy. 
Applicp"'"  r»»nr»»«pnt  that  the  deferred 
policy  loading  deducted  at  the  time  of 
surrender  consists  of  sales  loads  and 
premium  tax  charges  that  were 
chargeable  to  premiums  when  paid  but 
were  intended  to  be  deducted  over  a 


period  of  time  rather  than  up-front  from 
those  premiums.  Applicants  submit  that 
their  method  of  deferring  the  deduction 
of  those  charges  results  in  a  larger  net 
amount  for  Initial  investment  in  the 
Separate  Account,  thus  providing  a 
benefit  to  Policy  owners. 

19.  Applicants  submit  that  the  record 
suggests  that  the  SEC.  in  adopting  rule 
8e-2,  determined  that  a  policy  providing 
for  a  cash  surrender  value,  regardless  of 
the  amount,  would  constitute  a 
"redeemable  security"  within  the  intent 
of  the  Act.  The  scheduled  premium 
Policies  provide  for  a  net  cash  surrender 
value,  and  this  value  reflects  a  reduction 
for  the  deferred  policy  loading  not  yet 
deducted. 

20.  For  the  same  reasons  as  stated 
with  respect  to  scheduled  premium 
Policies.  Applicants  request  an 
exemption  from  sections  2(a)(32)  and 
27(c)(1)  of  the  Act  and  rules  6e- 
3(T)(b)(12)  and  6e-3{T)(b)(13)(iv) 
thereunder,  to  the  extent  necessary,  to 
permit  the  net  cash  surrender  value  to 
reflect  a  deduction  of  the  balance  of  any 
deferred  premium  taxes  upon  surrender 
of  flexibile  prenuum  policies  or  any 
substantially  similar  products. 

21.  Applicants  request  an  exemption 
from  section  22(c]  of  the  Act  and  rules 
6e-2(b)(12)  and  22c-l  thereunder,  to  the 
extent  necessary,  to  permit  the 
deduction  upon  surrender  of  the  balance 
of  deferred  policy  loading  under 
schedule  premium  Policies  and 
substantially  similar  policies. 

22.  Applicants  recognize  that,  while 
rule  6e-2(b)(12)  provides  certain 
exemptive  relief  for  surrender 
procedures  for  variable  life  insurance 
policies,  rule  6e-2(b)(12)  could  be  read, 
in  conjunction  with  other  paragraphs  of 
rule  6e-2.  as  being  premised  on  the 
absence  of  a  deduction  of  deferred 
charges  when  the  amount  payable  on 
surrender  is  determined.  Nonetheless, 
Applicants  believe  that  their  procedure 
of  deducting  the  balance  of  deferred 
policy  loading  in  determining  the  net 
cash  surrender  value  payable  to  a  Policy 
owner  is  not  inconsistent  with  the  policy 
and  purposes  of  rule  22c-l.  Applicants 
contend  that  their  procedure  for 
determining  the  net  cash  surrender 
value  under  a  scheduled  premium  Policy 
on  a  basis  next  computed  after  receipt 
of  the  Policy  and  written  surrender 
request  would  not  have  the  dilutive 
effect  or  encourage  the  speculative 
trading  that  rule  22c-l  is  designed  to 
prohibit. 

23.  For  the  same  reasons  as  stated 
with  respect  to  scheduled  premium 
Policies.  Applicants  request  an 
exemption  fix>ra  section  22(c)  of  the  Act 
and  rules  6e-3(T)(b)(12)  and  22c-l 
thereunder,  to  the  extent  necessary,  to 


permit  the  deduction  upon  surrender  of 
the  balance  of  deferred  premium  taxes 
under  flexible  premium  Policies  and 
substantially  similar  policies. 

24.  Applicants  request  an  exemption 
from  sections  26(a)(2)(C).  27(c)(2).  27(d) 
and  27(f)  of  the  Act,  to  the  extent 
necessary,  to  permit  the  deduction  upon 
surrender  of  the  deferred  policy  loading 
and  deferred  premium  taxes  under 
scheduled  premium  Policies  and  flexible 
premium  Policies,  respectively,  and 
substantially  similar  policies. 

25.  Applicants  submit  that,  while  the 
deduction  upon  surrender  of  deferred 
charges  is  not  expressly  contemplated 
by  these  Sections,  such  deduction  is  not 
inconsistent  with  the  policy  and 
purposes  of  these  Sections. 

26.  Applicants  represent  that,  in      I 
addition  to  the  deferred  poUcy  loading, 
certain  other  charges  and  expenses  will 
be  deducted  periodically  voider  the 
scheduled  premium  Policies.  These 
charges  include:  The  MorUlity  Cost,  and 
the  quarterly  administrative  fee 
deducted  from  a  PoUcy's  Investment 
Base  quarterly  on  each  Policy  | 
processing  date:  the  first  year 
administrative  fee  deducted  quarterly 
from  a  Policy's  Investment  Base  on  the 
first  four  Pohcy  processing  dates:  the 
mortality  and  expense  risk  charge  and 
guaranteed  benefits  risk  charge 
deducted  from  the  assets  of  the  Separate 
Account  funding  a  Policy  (which  charge 
is  deducted  from  the  daily  investment 
results  of  each  division  In  the  Separate 
Account  in  determining  its  net  rate  of 
return);  and  the  trust  charge  deducted 
from  the  assets  of  the  investment 
divisions  of  the  Separate  Account  A 
investing  in  the  Merrill  Trusts  (which 
charge  is  deducted  from  the  daily 
investment  results  of  those  divisions  In 
determining  their  respective  net  rates  of 
return). 

27.  While  not  conceding  the 
applicability  of  sections  26  or  27  to  the 
Mortality  Cost  under  the  scheduled  { 
premium  Policies  or  substantially 
similar  policies.  Applicants  request  an 
exemption  from  section  26(a)  and     I 
27(c)(2)  of  the  Act  and  rule  6e-  | 
2(b)(13)(iii)  thereunder,  to  the  extent 
necessary,  to  permit  the  deduction  from 
the  Investment  Base  of  the  Policies,  or 
substantially  similar  policies,  of  the 
Mortality  Cost  quarterly  in  arrears. 

28.  Applicants  assert  that,  by 
determining  and  deducting  the  Mortality 
Cost  quarterly  in  arrears  from  the 
Investment  Base,  the  scheduled 
premium  Policy  owner  avoids  have  a 
large  charge  deducted  as  a  front-end 
load  from  each  premium  payment. 
Furthermore,  the  continual  periodic 
deduction  of  the  Mortality  Cost  benefits 
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the  Policy  owner  because  it  increases 
the  initial  amount  available  for 
investment  by  the  Policy. 

29.  Applicants  request  an  exemption 
from  sections  26(a)(2)  and  27(c)(2)  of  the 
Act,  and  rule  6e-2(b](13)(iii)  thereunder, 
to  the  extent  necessary,  to  permit  the 
deduction  of  the  guaranteed  benefits 
risk  charge  under  the  Scheduled 
Premium  Policies  and  substantially 
similar  policies.  This  charge  is  currently 
deducted  at  an  annual  rate  of  .15%.  The 
Policies  provide  that  this  charge  may  be 
increased,  but  the  sum  of  the  charges  for 
mortality  and  expense  risks  and 
guaranteed  benefits  risks  may  not 
exceed  an  annual  rate  of  .90%. 
Applicants  represent  they  will  not 
increase  the  amount  of  the  guaranteed 
benefits  risk  charge  for  scheduled 
premium  Policies  above  .15%  without 
first  obtaining  any  necessary  exemptive 
relief. 

30.  Applicants  represent  that  the 
guaranteed  benefits  risk  charge  is 
reasonable  in  relation  to  the  risk 
assumed.  Applicants  have  reviewed  the 
level  of  the  guaranteed  benefits  risk 
charge  under  comparable  scheduled 
premium  variable  life  insurance 
contracts  currently  being  offered,  and 
represent  that  the  charge  under  the 
Scheduled  Premium  Policies  is  within 
the  range  of  industry  practice  for 
comparable  contracts. 

31.  Applicants  represent  that  they 
believe  that  the  sales  load  being 
imposed  under  the  Scheduled  Premium 
Policies  may  not  cover  the  costs 
associated  with  them.  Applicants  have 
colluded  that  there  is  a  reasonable 
likjinihood  that  the  distribution  financing 
airangement  being  used  in  connection 
with  the  Scheduled  Premium  Policies 
will  benefit  the  Separate  Accounts  and 
Policy  owners. 

The  Commission  notes  that  the 
Insurance  Commissioner  from 
Massachusetts  has  advised  the 
Commission  that  it  is  urgent  that  the 
Insurance  Companies  assumptively 
reinsure  immediately  certain  variable 
life  insurance  contracts  issued  by 
Monarch  and  that  such  assumption 
reinsurance  is  in  the  interests  of  all 
policy  owners.  The  Commission  further 
notes  that  the  exemptive  relief  is 
substantially  identical  to  the  relief 
received  by  Monarch  in  connection  with 
the  issuance  of  the  contracts  and  will 
therefore  allow  the  Applicants  to  offer 
policies  which  are  substantially 
identical  to  the  policies  issued  by 
Monarch.  Under  these  circumstances, 
the  Commission  has  determined  that  the 
granting  of  the  Applications  without 
prior  notice  to  policy  owners  on  a 
temporary  basis  is  appropriate  in  the 
public  interest  and  consistent  with  the 


protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Accordingly, 

It  is  ordered,  pursuant  to  section  6(c) 
of  the  Act,  that  the  exemption  from 
sections  2(a)(32).  2(a)(35).  22(c),  26(a)(2), 
27(a)(1),  27(a)(3),  27(c)(1),  27(c)(2),  27(d), 
27(f)  and  27(h)(3)  of  the  Act,  and  rules 
6e-2,  6e-3(T)  and  22c-l  thereunder,  be, 
and  hereby  are,  granted  as  of  December 
26. 1990  on  a  temporary  basis. 

//  is  further  ordered.  That  the  above 
temporary  order  shall  remain  in  effect 
only  until  such  time  as  the  Commission 
shall  by  order:  (1)  Terminate  such 
temporary  order  after  notice  and 
opportunity  for  a  hearing:  or  (2) 
terminate  such  temporary  order  by  the 
issuance  of  a  permanent  order  in  this 
matter. 

By  the  Commission. 
JoDathan  G.  Katz. 

Secretary. 

[PR  Doc.  91-163  Filed  1-4-91;  8;45  am] 
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(Rel.  No.  35-25235] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935 

December  28. 1990. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applicationfs)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  IHiblic 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  22, 1991  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(&)  and/or 
declarant(s]  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 


After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Eastern  Utilities  Associates,  et  al.  (70- 
7820) 

Eastern  Utilities  Associates  ("EUA  "), 
a  registered  holding  company,  and  its 
wholly  owned  subsidiary  company. 
EUA  Ocean  State  Corporation  ('EUA- 
OS").  both  located  at  P.O.  Box  2333. 
Boston.  Massachusetts  02107.  have  filed 
an  application-declaration  under 
sections  6(a),  7,  9(a).  10  and  12(b)  of  the 
Act  and  rules  43(a).  45(a)  and  50(a)(5) 
thereunder. 

Bv  orders  dated  October  12, 1988 
(HCAR  No,  24727).  December  23. 1988 
(HCAR  No.  24790)  and  September  28. 
1989  (HCAR  No.  24960).  the  Commission 
authorized,  among  other  things,  certain 
transactions  with  respect  to  Unit  I  and 
Unit  II  of  the  Ocean  State  Power  Project 
("Project ").  a  combined  cycle  electric 
generating  facility  located  in  Rhode 
Island,  which  included:  (1)  The 
formation  by  EUA  of  a  new  subsidiary 
company  EUA-OS:  (2)  the  acquisition 
by  EUA-OS  of  25  percent  equity 
interests  in  two  partnerships  ( 'OSP  1" 
and  "OSP  11")  formed  to  own  and 
operate  Unit  1  and  Unit  II  of  the  Project: 
(3)  the  funding  by  EUA  of  EU.A-OS  to 
enable  EUA-OS  to  meet  its  obligation  to 
make  capital  contributions  to  OSP  I  and 
OSP  11  in  an  amount  not  to  exceed  S60 
million;  and  (4)  the  financing  of  100 
percent  of  the  construction  costs  of  each 
of  the  Units  through  non-recourse  loans 
under  separate  general  construction 
loan  credit  facilities  in  connection  with 
which:  (i)  EUA-OS  and  the  other 
partners  in  OSP  I  and  OSP  II  entered 
into  Equity  Contribution  Agreements 
("Equity  Agreements")  whereby  they 
agreed  upon  commercial  operation  of 
each  of  Unit  1  and  Unit  II  to  make  equity 
contributions  aggregating  no  more  than 
approximately  50  percent  of  the  total 
commitments  under  the  respective  credit 
facilities;  (ii)  EUA-OS  and  the  other  , 
partners  secured  their  obligations  under 
the  Equity  Agreement  by  their 
respective  equity  interests  in  OSP  I  and 
OSP  II;  and  (iii)  EUA  and  other  parent 
corporations  of  partners  in  OSP  I  and 
OSP  11  agreed  to  enter  into  equity 
contribution  support  agreements 
("Support  .Agreements")  to  provide 
proportional  guarantees  of  their 
respective  subsidiaries"  obligations 
under  the  Equity  Agreements. 

By  order  dated  March  2. 1990  (HCAR 
No.  25049).  the  Commission,  among 
other  things,  authorized  EUA  to  acquire 
all  of  the  outstanding  common  stock  of 
Newport  Electric  Corporation 


BEST  COPV  AVAILABLE 


S52 


Federal  Ragtster  /  Vol.  56.  No.  4  /  Monday.  January  7.  19Q1  /  ^4o^^ce8 


("Newport"^  Newport,  through  its 
wholly-ovmed  lutwidiary  company. 
Newport  Electric  Power  Corporation 
("Newport  Power").  •»»>  a  4-9  percent 
equity  interest  In  each  of  OSP  I  and  OSP 
II.  la  coonactkNi  «dth  the  financing  of 
Unit  1  and  Unit  II.  Newport  Power 
entered  into  Equity  Agreements  and 
secured  its  obligations  thereunder  by 
granting  security  Interests  in  its  interests 
in  OSP  I  and  OSP  IL  and  Newport 
entered  into  Support  Agreements  with 
respect  to  Newport  Power's  obligations 
under  the  Eouity  Agreements. 

By  order  dated  December  18. 1990 
(HCAR  No.  25a7).  the  Commission 
authorized  EUA-OS  to  acquire  Newport 
Power's  interesU  in  OSP  I  and  OSP  II 
and  to  essnine  all  of  Newport  Power's 
and  Newport's  ri^ts  and  obligations 
under  the  Equity  Agreements  and 
Support  Ay^ementfl.  respectively,  so 
that  Newport  will  not  be  obhgated  to 
fund  Newport  Power's  equity 
contributions,  in  the  amount  of  $11.27 
millioa  required  upon  the  commercial 
operation  of  Unit  i  and  Unit  11. 

EUA  and  EUA-OS  now  propose  to 
increase  the  aggregate  amount  of 
financing  for  EUA-OS  from  $71.27 
million  to  $75  million  ("Financing"). 
EUA  and  EUA-OS  proposed  to  obtain 
the  Financing  through  internal  and 
external  sources. 

EUA-OS  proposes  to  issue  and  sell, 
through  December  31, 1992,  up  to  $75 
million  in  any  combination  of  (a)  Short- 
term  note*  ( "Short-Term  Notes")  to 
lending  institutions,  and  (b)  long-term 
secured  and/or  unsecured  notes  ("Long- 
Term  Notes")  to  institutional  investors 
(collectively  "Debt").  EUA-OS  proposes 
to  issue  the  Long-Term  Notes  under  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  under 
subsection  (a)(5)  thereunder.  EUA-OS 
requests  authorization  to  begin 
negotiating  the  terms  of  the  Long-Term 
Notes.  It  may  do  so. 

The  Short-Term  Notes  will  bear 
interest  either  at  the  commercial  bank 
prime  rate  as  adjusted  from  time-to-time 
or  at  available  money  market  rates, 
which  in  all  cases  will  be  less  than  such 
commercial  bank  prime  rate  at  the  time 
of  issuance.  Such  borrowings  from 
lending  institutions  will  be  made  under 
the  EUA  system's  existing  credit  lines. 
The  existing  credit  line  arrangements 
include:  (a)  Borrowing  at  the  prime  rate 
or  money  market  rates,  if  lower  and  (2) 
borrowing  at  the  prime  rate  or  money 
market  rates,  if  lower,  together  with  a 
commitment  fee  equal  to  V«  of  1  percent 
multiplied  by  the  credit  line.  The 
maximum  amount  of  such  borrowings  by 
EUA-OS  will  not  exceed  $75  million  at 
any  one  time.  Short-Term  Notes  bearing 
interest  at  the  commercial  bank  base 


rate  will  have  maximum  maturities  of 
nine  months  and  may  be  subject  to 
prepayment  at  any  tune  without 
premium.  Short-Term  Notes  bearing 
interest  at  money  market  rates  will  have 
maximum  maturities  of  nine  months  and 
may  be  subfect  to  prepayment  at  any 
time  without  premium.  Short-Term 
Notes  bearing  interest  at  money  market 
rates  will  have  maximum  maturities  of 
sixty  days  and  will  not  be  prepayable. 
EUA-OS  expects  that  funds  for  the 
repayment  of  its  short-term  borrowings 
from  banks  and  EUA  will  be  provided 
from  internally  generated  cash,  the 
proceeds  of  long-term  debt  to  be  issued 
by  EUA-OS.  sales  of  its  common  stock 
to  EUA  and  capital  contributions,  loans 
and/ or  advances  by  EUA. 

The  Long-Term  Notes  will  mature  in 
not  more  than  thirty  years  from  the  first 
day  of  the  month  in  which  such  Note  is 
issued.  Long-Term  Notes  are  expected  to 
be  sold  at  not  less  than  98  percent  nor 
more  than  102.75  percent  of  principal 
amount  and  to  bear  interest  payable 
quarterly  or  semi-annually  in  arrears. 
Long-Term  Notes  may  be  unsecured  or 
secured  by  a  lien  on  substantially  all  or 
a  portion  of  the  assets  or  revenues  of 
EUA-OS.  EU.\  proposes  to  guarantee  all 
or  a  portion  of  the  obligations  of  EUA- 
OS  with  respect  to  the  Debt. 

Pursuant  to  the  Debt,  EUA-OS 
requests  an  exception  from  the 
standards  required  under  the  Statement 
of  Policy  Regarding  First  Mortgage 
Bonds  Subject  to  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended  dated  February  16, 1956  and 
May  8,  1969  (HCAR  Nos.  13105  and 
16369)  ("SOP')  for  deviations  therefrom 
regarding  sinking  funds  and  redemption 
provisions.  The  Debt  may  not  contain 
sinking  fund  provisions,  whereas  the 
SOP  requires  the  creation  of  a  sinking 
fund.  In  addition,  the  Debt  may  not  be 
callable  prior  to  their  maturity,  whereas 
the  SOP  requires  that  bonds  must  be 
callable  for  redemption  at  any  time  upon 
reasonable  notice  and  with  reasonable 
redemption  premiums,  if  any. 

EUA  proposes  to  finance  and/or 
refmance  the  loans,  open  account 
advances,  purchases  of  capital  stock 
and  capital  contributions  to  EUA-OS  by 
short-term  borrowings  under  its  existing 
bank  lines  of  credit  to  be  evidenced  by 
the  issuance  of  notes  ("Notes").  Such 
Notes  will  be  mature  in  not  more  than 
nine  months  from  their  respective  dates 
of  issuance,  and  the  principal  amount  of 
the  Notes  authorized  hereunder  and 
outstanding  at  any  one  time  will  not 
exceed  $75  million. 


For  the  Commissioa.  by  the  Division  of 
Investment  Mana8«nenl,  pursuant  to 
delegated  authority. 

M«cual  H.  Mcf  arknd.  I 

Deputy  Secretary  \ 

(PR  Doc.  91-224  Filed  1-4-91;  8:45  am) 
numa  cooe  seio-oi-w 


[ReL  Mo.  17»19AFne  Nos.  812-7657;  812- 
76S8] 

Order  GrantintI  Exemptions;  Royal 
Tandem  Ufe  Insurance  Co.,  et  aL 

December  2a  1990.  | 

Royal  Tandem  Life  Insurance 
Company,  Tandem  Insurance  Croup, 
Inc.  (collectively,  the  "Insurance 
Companies").  Royal  Tandem  Variable 
Life  Separate  Account,  Tandem 
Variable  Life  Separate  Account, 
Monarch  Life  Insurance  Company 
("Monarch").  Variable  Account  A  of 
Monarch.  Monarch  Financial  Services. 
Inc.,  and  Merrill  Lynch,  Pierce,  Fenner  & 
Smith.  Inc.  (collectively,  the 
"Applicants")  filed  applications  on 
December  2a  1990,  for  orders  of  the 
Commission  pursuant  to  sections  11(a) 
and  n(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act ")  approving 
exchange  offers  to  be  made  in 
connection  with  the  assumption  and 
reinsurance  by  the  Insurance  Companies 
of  certain  variable  life  insurance 
policies  issued  by  Monarch. 

The  Commission  notes  that  the 
Insurance  Commissioner  from 
Massachusetts  has  advised  the 
Commission  that  it  is  urgent  that  the 
Insurance  Companies  assumptively 
reinsure  immediately  certain  variable 
life  insurance  contracts  and  that  such 
assumption  reinsurance  is  in  the 
interests  of  all  policy  owners.  The 
Commission  also  notes  that  the 
exchange  will  take  place  at  each  policy 
owner's  relative  net  asset  value  without 
the  imposition  of  any  charges.  The 
Commission  further  notes  that  the 
Applicants  will  offer  policies  which  are 
substantially  identical  to  the  policies 
issued  by  Monarch.  Under  these 
circumstances,  the  Commission  has 
determined  that  the  granting  of  the 
application  without  prior  notice  to 
policy  owners  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairiy  intended  by  the  policy  and 
provisions  of  the  Act. 

Accordingly, 

It  is  ordered,  pursuant  to  sections 
n(a)  and  11(c)  of  the  Act,  that  the  offers 
of  exchange  be,  and  hereby  are, 
approved  effective  forthwith. 
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lonathan  G.  Katx, 

SecT^fory. 

[FR  Doc.  fl-l«4  nWrd  1-4-91-.  MS  am) 
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Annual  Bar  den:  28J87. 

WUIiam  Cfine. 

Chief.  Administrative  Information  Branch. 

(FR  Doc  91-213  Filed  1-4-91.  MS  am) 

wumo  COK  soafr-oi.« 


SMALL  BUStNCSS  M>M(WSTA  ATION 

Reporting  and  Reoondkeefiins 
Requirements  Under  OMB  Review 

ACTIOK  Notice  of  reporting 
requireounts  subaiitted  for  review. 

SUMMAav:  Under  the  provisions  of  the 
Paperwork  ReducJlion  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recoidkieeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  February  6, 1991.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  [SI.  &3), 
supporting  statement  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Offu:er.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 
FOR  FURTHER  IMFORUA'nON  CONTACT 

ACE.\CY  Clearance  Officer:  William 
Cline,  Small  Business  Administratioa 
1441  L  Street  NW.,  Room  20a 
Washington,  DC  204ia  Telephone:  (202) 
653-6538. 

OMB  REVIEWER:  Gary-  Waxmaa 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 
Title:  Nominate  a  Small  Business  Person 

or  Advocate  of  the  year 
Form  No.:nla 
Frequency:  Annually. 
Description  of  Respondents: 
Organizations  nominating  a  small 
business  leader  for  small  business 
advocacy  awards. 
Annual  Responses:  400. 
Annual  Burden:  8e&. 
Title:  Surety  Bond  Guarantee 

Assistance 
Form  Nos.:  990,  991,  994,  994B.  994C 

994F,  9994H 
Frequency:  On  Occasion. 
Description  of  Respondents:  Small 
business  contractors  applying  for  the 
Surety  Bond  Guarantee  Program. 
Annual  Responses:  55,000. 


Region  i%  Reglonall  Executhre  Board 
PaMc  Meelbig 

The  U.S.  Sfsail  Busiaess 
AdministratioB  Region  IX  Regional 
Executive  Board  Meeting,  located  in  the 
geographical  area  of  San  Frenciaoa  wili 
hold  a  pubik  aseeting  ml  9  ajn.  oo 
Friday,  Jaauary  IL  199L  at  the  Sheraton 
Santa  Barbara.  1111  East  Cabnilo 
Boulevard,  Santa  Barbara.  Califonnu.  to 
discuss  suck  nattsers  as  may  be 
presented  by  members,  staff  of  the  US. 
SmaQ  Busioeas  AdministFatioo,  or 
others  present 

For  further  information,  write  or  call 
Oscar  Wright  Regtooai  Administrator, 
U.S.  Small  Business  Admixiistration.  71 
Stevenson  Street  Suite  200a  San 
Francisca  California  «410&-2S3a 
telephone  {415)  744-6402. 

Dated:  Decewber  H.  1990. 
)eaa  M.  Nowsk. 

Director.  Office  df  Advisory  Coyndh. 
|FR  Doc.  91-We  Piled  1-4-fll;  8:45  ami 
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of  Hartford,  will  hold  a  puMic  meeting 
at  8:30  a.m.  on  Monday,  Jamiary  2t», 
1991,  at  tHe  Days  Inn,  900  East  Main 
Street,  Mehdee.  Cosmectioirt,  to  diacus* 
such  matters  as  may  be  preaenled  by 
members.  «*aff  of  the  U-S.  Small 
Business  Administration,  or  others 
present. 

For  further  mforrmatioTi.  write  or  caH 
Michael  P.  McHale,  Dislrict  Director, 
U.S.  Small  Busjoess  Admimstxatton,  330 
Main  Street  Hartford.  Connecticut 
telephone  (203)  240-4670. 

Dated:  December  m  19M. 
jeaa  M.  NMiak. 

Director.  C^fioeofAdnsor^  Coancih. 
[FR  Doc  91-rW  Fflod  1-4-91:  8-45  am] 

BlLUNeCOOE  tOZ»^-<i 


Regioa  tX  Advisory  CouncM  Public 
Meeting 

The  U.S.  SmaD  Business 
Administration  Region  IX  Advisory 
Council,  located  m  the  geographical  area 
of  Santa  Ana.  will  hold  a  public  meeting 
from  9  a-m.  to  11:30  a.m.  on  Tuesday. 
January  29, 1991.  at  Lake  Elsinore  Valley 
Chamber  of  Commerce,  132  West 
Graham  Avenue,  Lake  Elsinore. 
California,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Business  Administration,  or 
others  present 

For  further  informal! on,  write  or  call 
John  S.  Waddell.  District  Director,  U.S. 
Small  Business  Administration,  901  W. 
Civic  Center  Drive,  Suite  160,  Santa 
Ana,  California  92703,  telephone  (714) 
836-2494. 

Dated;  Decwnber  19. 1990. 
Jean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
[FR  Doc.  91-^09  Filed  1-4-91:  8:45  smj 
BILUNa  co« 


Region  V  Eaecultve  Oonwnittee 
Advisory  Counai  Pubic  Meeting 

The  U^.  Small  Busmess 
Administration  Region  V  Executive 
Committee  Advisory  Council,  located  m 
the  geographical  area  of  Chicago,  will 
hold  a  public  meeting  from  9  a  jo.  to  4 
p.m.  oa  Fnday,  January  IL  1991.  at  the 
O'Hare  Ramada  Hotel  Roseroont. 
Illinois,  to  discatts  auch  matters  as  may 
be  presented  by  membera,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  farther  jaformation,  write  or  call 
Roy  A.  OUoe.  AasisUot  Regional 
Administrator,  for  Public  Affairs,  US. 
Small  Business  AdiaiBJAtratiOO.  230 
South  Dearborn  Street,  room  510. 
Chicago,  IlUaois  60604.  telephone  (312) 
353-0359. 

Dated:  Decenber  19.  1990. 
lean  M.  Nowak, 

Director  Office  ofAd^■ttor)  Councils. 
[FR  Doc  91-rt1  Ftied  1-4-91  945  am) 

BILLING  COOE  tmS-OI-M 


Region  I  Advisory  Council  Public 
Meeting 

The  U.S.  Small  Business  ' 
Administration  Region  I  Advisory 
Council,  located  in  the  geographical  area 


Region  VI  Advisory  Council  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Albuquerque,  will  hold  a  public 
meeting  at  9  a.m.  on  Friday,  January  11. 
1991,  at  the  SBA  Office,  625  Silver  SW., 
Suite  32a  Alboquerque,  New  Mexico,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  informal. on,  write  or  call 
Tom  W.  Dowell.  District  Director,  US 
Small  Business  Administration,  625 
Silver  SW.,  Suite  320.  Alb^jquerque,  New 
Mexico  87102,  telephone  (505)  766-1902 
or  FTS  474-1902, 
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Daled:  December  19, 1990. 
lean  M.  Nowak, 

Director.  Office  of  Advisory  Councils. 
|FR  Doc.  91-212  Filed  1-4-90:  8:45  am) 
BtLLim  CO06  nss 

Small  Business  Investment  Co.; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.302  (a)  and  (b)  limit 
maximum  annual  Cost  of  Money  (as 
defined  in  13  CFR  107.3)  that  may  be 
imposed  upon  a  Small  Concern  in 
connection  with  Financing  by  means  of 
Loans  or  through  the  purchase  of  Debt 
Securities.  The  cited  regulation 
incorporates  the  term  "Debenture  Rate", 
which  is  defined  elsewhere  in  13  CFR 
107.3  in  terms  that  require  SBA  to 
publish,  from  time  to  time,  the  rate 
charged  on  ten-year  debentures  sold  by 
Licensees  to  the  public.  Notice  of  this 
rate  will  be  published  upon  change  in 
the  Debenture  Rate.  i 

Accordingly.  Licensees  are  hereby 
notified  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate  to  be 
used  for  computation  of  maximum  cost 
of  money  pursuant  to  13  CFR  107.302  (a) 
and  (b)  is  8.70  percent  per  annum. 

13  CFR  107.302  does  not  supersede  or 
preempt  any  applicable  law  imposing  an 
interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  section  308(i)  of  the  Small 
Business  Investment  Act.  as  further 
amended  by  section  1  of  Public  Law  99- 
226.  December  28. 1985  (99  Stat.  1744),  to 
that  law's  Federal  override  of  State 
usury  ceilings,  and  to  its  forfeiture  and^ 
penalty  provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  small  business 
investment  companies) 

Dated:  December  19, 1990. 
Bernard  Kulik. 

Associate  Administrator  for  Investment. 
[PR  Doc  91-214  Filed  1-4-91;  8:45  am] 

BUJJNQ  COOE  MOS-ei-W 


DEPARTMENT  OF  STATE 

[Public  Notice  13191 

Shipping  Coordinating  Committee, 
Sut>committee  on  Safety  of  Life  at  Sea; 
Working  Group  on  Stability  and  Load 
Lines  and  on  Fishing  Vessels  Safety; 
Meeting 

The  Working  Group  on  Stability  and 
Loads  Lines  and  on  Fishing  Vessels 
Safety  of  the  Subcommittee  on  Safety  of 


Life  at  Sea  (SOLAS)  will  conduct  an 
open  meeting  on  January  22, 1991  at  1 
p.m.  in  room  6319  at  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC. 

The  purpose  of  this  Working  Group 
meeting  is  to  prepare  for  the  35th 
Session  of  the  International  Maritime 
Organization  Subcommittee  on  Stability 
and  Load  Lines  and  on  Fishing  Vessels 
Safety  (SLF).  which  is  scheduled  for 
February  4  to  8, 1991.  Items  of 
discussion  will  include  the  following: 
Subdivision  and  damage  stability  of  dry 
cargo  ships,  including  Ro-Ro  ships  less 
than  100  meters;  the  new  Code  of  Intact 
Stability;  subdivision  and  damage 
stability  standards  for  passenger  ships; 
basic  principles  for  future  revisions  to 
the  1966  Load  Line  Convention;  safety  of 
fishing  vessels,  including  discussions  on 
external  forces  caused  by  fishing  gear 
and  development  of  protocol  to  the  1977 
Torremolinos  Convention;  stability,  load 
line,  and  tonnage  aspects  of  open-top 
container  ships  and  livestock  carriers; 
fitting  of  topside  tank  non-return  valves; 
hull  cracking  in  large  ships;  review  of 
the  stability  requirements  for 
dynamically  supported  craft;  adequacy 
of  IMO  instruments  to  prevent  and 
mitigate  marine  pollution  incidents; 
double  hull  tanker  stability;  role  of  the 
human  element  in  marine  casualties;  the 
Work  Program  of  SLF  35;  and  review  of 
reporting  requirements  on  Codes  and 
Assembly  resolutions  related  to  the 
work  of  the  Subcommittee. 

Members  of  the  public  may  attend  this 
meeting  up  to  the  seating  capacity  of  the 
room. 

For  further  information  contact  Mr. 
Cojeen  or  LCDR  Gilbert  at  (202)  267- 
2988,  U.S.  Coast  Guard  Headquarters 
(G-MTH-3/13),  2100  Second  Street. 
SW.,  Washington,  DC  20593-0001. 

Dated:  December  21, 1990. 
Thomas  ].  Wajda, 
Chairman,  Shipping  Coordinating  Committee. 

[FR  Doc.  91-184  Filed  1-4-91:  8:45  am] 

BtLUNG  COOE  4710-07-M  /  ' 


[Public  Notice  1316] 

South  Africa  Parastatal  Organizations: 
Receipt  of  Request  To  Review 
Classification 

summary:  a  request  has  been  received 
to  review  whether  USKO  Limited 
(formerly  the  Union  Steel  Corporation) 
should  be  classified  as  a  South  African 
"parastatal  organization"  for  purposes 
of  the  Comprehensive  Anti-Apartheid 
Act  of  1986,  as  amended  (Pub.  L.  99-440). 


DATES:  Comments  must  be  received  not 
later  than  February  15, 1991. 
ADDRESSES:  Comments  should  be  sent 
to  the  Office  of  Southern  African 
Affairs,  room  4238,  Department  of  State. 
Washington,  DC  20520. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jim  Bond,  Office  of  Southern  African 
Affairs  (202)  647-8433;  or  Tony  Perez, 
Office  of  the  Legal  Adviser,  (202)  647- 
4110,  Department  of  State. 
SUPPLEMENTARY  INFORMATION:  State 
Department  Public  Notice  No.  983, 
published  on  November  19, 1986  (51  FR 
419192),  listed  South  African  firms 
which  had  been  deemed  to  be 
"parastatal  organizations"  for  purposes 
of  the  Comprehensive  Anti-Apartheid 
Act  of  1986.  The  notice  provided  that 
any  person  believing  that,  due  to  unique 
circumstances,  a  firm  should  be 
included  or  excluded  from  the  list  of 
parastatal  organizations  can  request 
that  the  Department  review  the 
particular  case.  The  notice  stipulated 
that  the  Department  of  State  may  invoke 
the  authorities  set  forth  in  section  603(b) 
of  the  Act  in  conducting  a  review.  Any 
person  who  willfully  makes  a  false  or 
misleading  statement  in  a  submission  to 
the  Department  will  be  subject  to  the  j 

civil  and  criminal  penalties  set  forth  in 
section  603  (b)  and  (c)  of  the  Act  and  18 
U.S.C.  1001.  In  State  Department  Public 
Notice  No.  1007,  published  March  27, 
1987  (52  FR  9982),  the  Department  gave        j 
notice  of  a  revised  list  of  corporations, 
partnerships,  and  entities  deemed  to  be 
"parastatal  organizations"  for  purposes 
of  the  Act.  Also,  after  seeking  public 
comment  in  Public  Notice  No.  1182,  | 

published  March  4, 1990  (55  FR  12616),         ' 
the  Department  gave  notice  in  Public 
Notice  No.  1249,  published  August  27, 
1990  (55  FR  34975),  that  it  had  approved 
ISKOR  Limited's  request  to  be  removed 
from  the  list  of  parastatal  organizations. 

A  request  has  been  submitted  to  the 
Department  to  review  whether  USKO 
Limited  (formerly  Union  Steel 
Corporation)  should  be  removed  from 
the  list  of  parastatal  organizations 
contained  in  Public  Notice  No.  983,  as 
revised  by  Public  Notice  No.  1001  and 
Public  Notice  No.  1249.  The  Department 
of  State  requests  public  comment  on 
USKO's  application. 

Dated:  December  24. 1990. 
Herman  J.  Cohen. 

Assistant  Secretary  for  African  Affairs. 
[FR  Doc.  91-183  Filed  1-4-91:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended 
Decemt>er  21, 1990 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provigions  of  49  U.S.C.  412 
and  414.  Answers  >nay  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number:  47323 
Date  filed:  December  18, 1990 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject  Canada  To  Europe  Cargo 

ResodutioM  R-1  To  R-5 
Proposed  Effective  Date:  January  1, 

1991 
Docket  Number:  47324 
Dale  filed:  December  18, 1990 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Reso/P  0401  dated 

October  15. 1990.  JAPAN/KOREA^ 

SOUTHWEST  PACIFIC— r-1  to  r-!l 

etal. 
Proposed  Effective  Dale:  April  1, 1991 

Docket  Number:  47330 
Date  filed:  December  21, 1990 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC3  Reso/P  0419  dated 
November  13, 1990.  Europe- 
Southeast  Asia— R-1  To  R-11  et  al 
Proposed  Effective  Date:  March  1  and 
April  1, 1991 

Docket  Number:  47331 
Date  filed:  December  21. 1990 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject-  Mail  Vote  451— (Increase 

fares  from  PRC  to  Japan) 
Proposed  Effective  Date:  January  1, 

1991 

Docket  Number:  47332 
Date  filed:  December  21, 1990 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject  PAC/Reso/364  dated 
December  14, 1990.  Expedited 
Resos— R-1  To  R-3;  intended 
effective  date:  January  1, 1991. 
CAC/Reso/164  dated  December  19, 
1990.  Expedited  Resos— R-4; 
intended  effective  date:  February 
14, 19^ 

Docket  Number:  47333 
Date  filed:  December  21, 1990 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  MV/P  0657  dated 

December  12, 1990.  Mail  Vote  449— 

(014a  Construction  Rule) 


Proposed  Effective  Date:  April  1, 1991 
Pfayllk  T.  Kaylw. 

Chief,  Dooawentary  Serrices  Division. 
|FR  Doc  »l-lffl  RJed  1-4-fll;  ft«  ami 
Ba^jMQCooc  mtm-» 


Applications  for  Certificates  of  Public 
Convantonce  and  Necessity  >**d 
Foraisn  Air  Canier  PermMs  Hied  Under 
Subpwt  Q  During  tte  Week  Ended 
Decembw  26, 1990 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 

Department  of  Transportation's 

Procedural  Regulations  (see  14  CFR 
302.1701  et  seq).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
T3Docket  Number  47337 
T3Dat£  filed:  December  26. 1990 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  23, 1991 

Description:  Joint  Application  of 
Eastern  Airlines.  Inc.  and  USAir,  Inc. 
pursuant  to  section  401(h)  of  the  Act  and 
subpart  Q  of  the  Regulations  for 
approval  of  the  transfer  to  USAir  of 
Eastern's  authority  to  serve  the  nonstop 
Pittsburgh-Toronto  market  and  the 
nonstop  Baltimore/Washington- 
Ottawa/Montreal  markets. 
PbyUis  T.  Kaylw, 

Chief.  Docwrentary  Senices  Division. 
[FR  Doc.  91-192  Filed  1-4-91.  8:45  am] 
BLUNO  CODE  «rt*-«a-M 


AppUcattons  for  Certificates  of  Put)ttc 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
December  21, 1990 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 


tentative  order,  or  in  appropriate  cases  a 

final  order  without  further  proceedings. 
Docket  Number  «73aa 
Date  filed:  December  17. 199a 
Due  Date  for  Answers.  Conforming 
Applioattons,  or  Motion  to  Modify 
Scope:  January  14, 1991 

Deecnption:  Joint  Amplication  of 
American  Airlines,  Inc  ,  and  Trans 
World  Airiiiws,  Inc..  pursuart  to  section 
401(h)  of  the  Act  and  subpart  Q  of  the 
Regulations  request*  that  the 
Department  approve  the  transfer  to 
American  of  TWA's  certificate  authority 
for  service  between  the  United  Stales 
and  London,  betvreen  the  United  States 
and  points  serred  via  London,  and 
between  U.S.  points  other  than  New 
York  and  &.  Louis  and  certain  other 
countries. 
Docket  Numbe.r  47321, 
Date  filed:  December  17. 1990, 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  14. 1991 

Description:  joint  Application  of 
American  Airlines.  Inc.  and  Eastern  Air 
Lines.  Inc.,  porsaant  to  section  401fh)  of 
the  Act  and  subpart  Q  of  the 
Regulations  requests  the  Department 
approved  the  transfer  to  American  of 
the  certificate  for  Route  72-F  (New 
York/Newark-Montreal/CWawa)  held 
jointly  by  Eastern  and  Continental. 
Docket  Number:  47325. 
Dale  filed:  December  19, 1990. 
Due  bale  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Januar>'  16, 1991 

Description:  Application  of  Northwest 
Airlines,  Inc.  and  Hawaiian  Airlines. 
Inc..  pursuant  to  section  401(h)  of  the 
Act  and  subpart  Q  of  the  Regulations, 
request  approval  of  the  transfer  to 
Northwest  of  Hawaiian's  certificate 
authority  to  provide  air  transportation  of 
persons,  property'  and  mail  (1)  between 
the  United  States  and  Australia  via 
intermediate  points;  (2)  between  Guam 
and  Saipan,  Northern  Mariana  Islands, 
on  the  one  hand,  and  Nagoya.  Japaa  on 
the  other  and  (3)  between  Guam  and 
Saipaa  Northern  Manana  Islands,  on 
the  one  hand,  and  Fukuoka.  Japan,  on 
the  other  Related  certificate 
amendments  also  are  sought. 
Docket  Number:  47327, 
Date  filed:  December  21, 1990, 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.- January  18. 1991. 

Description:  Application  of  Antigua 
and  Barbuda  Airways  International, 
Ltd.,  pursuant  to  section  402  of  the  Act 
and  subpart  Q  of  the  Regualtions  to 
operate  scheduled  and  charter  air 
services  carrying  passengers,  c^rgo,  and 
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mail  between  the  United  States  and 
Antigua. 

Docket  Number:  47329. 

Date  filed:  December  21, 1990. 

Due  bate  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  18,  1991. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  Regulations 
applies  for  a  new  or  amended  certificate 
of  public  convenience  and  necessity  to 
permit  Delta  to  provide  foreign  air 
transportation  between  a  point  or  pom'.s 
in  the  United  States,  on  the  one  hand, 
and  points  in  Australia  and  New 
Zealand,  on  the  other  hand. 
Phyllis  T.  Kay  lor, 

Chipf.  Documentary  Services  Division. 
[FR  Doc  91-193  Filed  l-t-91;  8:45  amj 

BILLINQ  COOe  4910-C2-M 


Federal  Highway  Administration 
Environmental  Impact  Statement 

agency:  Federal  Highway 
Administration  (rHWA).  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHVVA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  and 
railroad  consolidation  project  in  Los 
Angeles  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Bednar.  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1915,  Sacramento,  California  95812- 
1915,  Telephone;  (916)  551-1310. 
SUPPLEMENTARY  INFORMATION:  The 
FHVVA,  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans).  and  the  Alameda  Corridor 
Transportation  Authority  (ACTA),  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  multi- 
m.odal  transportation  project  along  the 
approximately  18-mile  long  Alameda 
Corridor  in  Los  Angeles  County, 
California.  The  fundamental  purpose  of 
the  project  is  to  provide  the 
improvements  necessary  to  consolidate 
freight  rail  service  along  the  Alameda 


Corridor,  so  that  efficiency  of  goods 
movement  will  be  enhanced  and  delays 
to  automotive  traffic  will  be  greatly 
reduced.  Coupled  with  the  improved 
freight  rail  facilities  will  be  an  improved 
roadway  facility  to  encourage  truck 
movements  to  also  consolidate  along 
Alameda  Street. 

The  completed  Alameda  Corridor  will 
include  elements  that  address  freight 
rail  movements,  truck  and  automotive 
traffic  in  the  corridor,  and  vehicular 
cross  traffic.  The  recommended  project 
will  be  developed  through  a  process  that 
will  take  into  account  construction  and 
operating  costs,  engineering  feasibility, 
railroad  operation,  intrusion  into 
neighborhoods,  disruption  and 
displacement  of  residents  and 
businesses,  access  to  local  destinations, 
and  other  issues.  The  goal  is  a  facility 
that  will  effectively  balance  competing 
requirements,  while  at  the  same  time 
will  promote  the  concept  of  freight  rail 
consolidation. 

Although  the  specific  details  of  the 
project  alternatives  have  not  been 
defined,  a  number  of  options  are  under 
consideration.  The  range  of  alternatives 
would,  in  addition  to  the  no-project 
option,  include  options  to  improve  both 
rail  and  highway  service  in  the  Alameda 
Street  Corridor  from  approximately 
Henry  Ford  Avenue  to  I-IO.  Potential 
highway  improvements  include 
improved  four-  and  six-lane  roadways. 
Numerous  grade  separations  are  to  be 
considered,  regardless  of  the  mix  or 
rail/roadway  options.  In  addition, 
specific  design  variations  are  possible, 
affecting  both  alternative  rail  trackage 
to  be  used  and  train  staging/storage 
areas  at  both  the  northern  and  southern 
ends  of  the  project  corridor.  Also  to  be 
evaluated  is  the  potential  for  railway 
electrification. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  other  interested  parties 
who  have  expressed  or  are  known  to 
have  an  interest  in  this  proposal.  A 
formal  scoping  meeting  will  be  held  on 
Thursday,  January  24, 1991,  at  Bateman 
Hall  in  the  City  of  Lynwood.  The  draft 
EIS/EIR  will  be  available  for  public 


review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS/EIR  should 
be  directed  to  the  FHWA  at  the  address 
previously  provided  in  this  document. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  Programs  and  activities  apply  to  this 
program) 

Issued  on;  December  28.  1990. 
Douglas  E.  Bennett, 
Senior  Area  Engineer,  Sacramento, 
California. 
[FR  Doc.  91-185  Filed  1-4-91;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
IT.D.  91-3] 

Cancellation  "With  Prejudice"  of 
Broker  License  No.  5383  Arthur  J. 
Brewer. 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  General  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  the  Treasury  on 
December  13, 1990,  pursuant  to  section 
641,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1641),  and  parts  111.51(b)  and 
111.74  of  the  Customs  Regulations,  as 
amended  (19  CFR  111.51(b),  111.74), 
cancelled  "with  prejudice"  the 
individual  broker  license  (no.  5383) 
issued  to  Mr.  Arthur  J.  Brewer. 

Dated:  December  20, 1990. 
Victor  G.  Weeren, 

Director,  Office  of  Trade  Operations. 
(FR  Doc.  91-231  Filed  1-4-91;  8:45  am) 

BILUNG  COOE  4S20-02-M 
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Ttiis  section   of  the  FEDERAL  REGISTER 
contains  notices  of   meetings  published 
under  the   "Government  in   the   Sunshine 
Act"   (Pub.   L.   94-409)  5   U.S.C.   652b(e)(3) 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

January  4, 1991. 

PLACE:  2033  K  St..  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  V^'ebb.  254-6314 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-287  Filed  1-3-91;  1:38  pm] 

BILLING  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

January  11, 1991. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 

INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-288  Filed  1-3-91;  1:38  pm] 

BILUNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

January  15, 1991. 

PLACE:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 

INFORMATION: 

Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-289  Filed  1-3-91;  1:38  pm] 

BILUNG  COOE  6351-01-M 


\ 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday, 
January  18, 1991. 

PLACE:  2033  K  St„  NW.,  Washington, 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Sur\eillance  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

]ean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc  91-291  Filed  1-3-91;  8:45  am] 

BILLING  CODE  6351-01-li 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  A.M.,  FRIDAY, 
JANUARY  25,  1981. 

place:  .2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

STATUS:  CLOSED 

MATTERS  TO  BE  CONSIDERED:  . 

Surveillance  Matters       '"^^ 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Sec-eta.y  of  the  Co.nmission. 

[FR  Doc.  90-292  Filed  1-3-91;  2:09  pm]   . 

BILUNG  CODE  6351-01-11  ^'^ 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
January  29, 1991. 

place:  2033  K  St.,  NW.,  Washington, 
DC.  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Applications  of  the  Chicago  Board  of  Trade 
»  for  contract  designation  in  Cash  Settled 

Three  Year  and  Five  Year  Interest  Rate 
Swap  futures 


— Application  of  the  MidAmerica  Commodity 
Exchange  for  contract  designa'ion  in 
Options  on  Corn  futures 

— Application  of  the  Chicago  Mercantile 
Exchange  for  contract  designation  in 
Options  on  Broiler  Chicken  futures 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-293  Filed  1-3-51;  2:09  pmj 

BILLING  COOE  6361-01-II 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 

January  29,  1991. 

PLACE:  2033  K  St..  .\W..  Washington, 

DC.  8th  Floor  Hearing  Room, 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  .\.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc  91-294  Filed  1-3-91;  2:09  pmJ 

BILUNG  CODE  6351-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10  00  am.,  January  9, 

1991. 

PLACE:  Hearing  Room  One  1100  L 

Street,  NW.,  Washington.  DC  20573- 

0001. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Implementation  of  the  Non-Vessel- 

Operatmg  Common  Carrier  Amendments 

of 199Q 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking. 
Secretary,  (202)  523-5725. 
Joseph  C.  Polking, 

Secreta.y 

[FR  Doc  91-295  Filed  1-3-91.  1.39  pm] 

BILUNG  COOE  6730-01-M 
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TNs  section  o<  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  prevwusly 
putjJished  PresidentiaJ,  Ruie,  Proposed 
Rule,  and  htotice  documents.  These 
cofrections  are  prepared  by  the  Office  of 
ttte  Federal  Ref^er.  Agency  prepared 
corrections  are  issued  as  signed 
documents  arxl  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ACTION 

Student  Community  Service  Projects; 
Availability  of  Funds 

Correction 

In  notice  document  90-29742  beginning 
on  page  52198  in  the  issue  of  Thursday, 
December  20, 1990,  make  the  following 
corrections: 

1.  On  page  52201,  in  the  first  column, 
in  paragraph  (3](c),  in  the  second  and 
third  lines,  delete  '"Non-partisan 
election"". 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  entry  under 
"Region  /'.  in  the  third  line,  "203/240- 
327"  should  read  "203/240-3237" 

3.  On  page  52202.  in  the  second 
column,  under  "Region  IX",  in  the 
heading  after  the  fourth  entry,  "Guam  ' 
was  misspelled. 

4.  On  the  same  page,  in  the  third 
column,  under  "(Alaska)",  "908174" 
should  read  "98!~4". 

BiajNQ  COOE  tSOS-Ol-O 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7CFRPart  1717 

investments,  Loans,  and  Guarantees 
by  Electric  Borrowers 

Correction 

In  rule  document  90-30535  beginning 
en  page  53488  in  the  issue  of  Monday, 
December  31,  1990.  make  the  following 
(.orrection: 

On  page  53408,  in  the  second  column 
under  Subpart  N-Investments,  Loans 
and  Guarantees  by  Electric  Borrowers, 
insert  five  asterisks  in  a  line 
immediately  below  and  before  the  next 
heading. 

BIUJMG  COOe  1»»41-0 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  228 

RIN  0596-AA44 

Disposal  Of  Mineral  Materials 

Correction 

In  rule  document  90-29112  beginning 
on  page  51700  in  the  issue  of  Monday, 
December  i:".  1990,  m.ike  the  following 
corrections: 

1.  On  page  51702,  m  the  2nd  column, 
in  the  4th  full  paragraph,  in  the  13lh  line 
"no"  should  read  "not". 

2.  On  the  same  page,  in  the  same 
colum.n,  m  the  same  paragraph,  in  the 
22nd  line  "Systems"  should  read 
"System", 

3.  On  p<!ge  51703.  in  the  first  column, 
IP.  the  first  full  paragraph,  in  the  second 
line  "is"  should  read  "in" 

4.  On  the  same  page,  m  the  third 
column,  in  the  first  paragraph,  in  the 
eighth  line  "Service"  should  read 
"System". 

5.  On  page  51704.  in  the  first  column, 
in  the  second  full  paragraph,  in  the 
second  line  the  word  '  ;n  '  should  be 
inserted  between  "upon"  and  "the". 

6.  On  page  51705,  in  the  first  column, 
in  the  first  paragraph,  in  the  second  line 
"1995"  should  read  "1955". 

7.  On  the  same  page,  in  the  second 
column,  in  the  first  paragraph,  in  the 
fifth  line  "Service"  should  read 
"System". 

8.  On  the  same  page,  in  the  same 
column,  in  the  third  paragraph,  in  the 
sixth  line  "Service"  shoiild  read 
"System", 

BIUJNG  COOE   tSO^-O!  O 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1500 

Test  Methods  for  Simulating  Use  and 
Abuse  of  Toys,  Games,  and  Other 
Articles  Intended  for  Use  by  Children 

Correction 

In  rule  document  90-29571  beginning 
on  page  52039  in  the  issue  of 
Wednesday,  December  19, 1990.  make 
the  following  correction: 


§  1500.51     [Corrected] 

On  page  52040,  in  the  first  column,  in 
§  1500.51(e)(2)(i),  in  the  fifth  line,  "± 
inch-pound"  should  read  "±  0,2  inch- 
pound". 

BILLING  COOC  1S05-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[Docket  No.  901218-0318] 

Reef  Fish  Fishery  of  the  Gulf  of  Mexico 

Correction 

In  rule  document  90-29373  beginning 
on  page  51722  in  the  issue  of  Monday. 
December  17, 1990,  make  the  following 

correction: 

$641.25    [Corrected] 

On  page  51723,  in  am.endatory 
instruction  2,  in  the  fourth  line,  and  in 
the  first  line  below  the  first  set  of 
asterisks,  "(I)"  should  read  "[ej" 

BILLING  CODE  1505-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-556;  RM-67941 

Radio  Broadcasting  Services; 
Copetand,  KS 

Correction 

In  rule  document  90-30411  appearing 
on  page  53306,  in  the  issue  of  Friday, 
December  28, 1990,  in  the  second 
column,  after  the  fourth  line,  insert 
"EFFECTIVE  DATE:  February  11. 1991." 

BILLING  COOC  150S-01D 


\^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  14 

Advisory  Committees;  Establishment 
and  Termination 

Correction 

In  rule  document  90-29165  beginning 
on  page  51281  in  the  issue  of  Thursday, 
December  13, 1990,  make  the  following 
corrections: 

1.  On  page  51281,  in  the  third  column, 
in  SUPPlfMENTARY  INFORMATION,  in  the 
eighth  line,  after  "16"  insert  "subgroups 
or". 

2.  On  page  51282,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
fifth  line,  "receive"  should  read 
"review". 

BILUNG  CODE  1S0&-01-0 


NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

Correction 

In  notice  document  90-29018 
appearing  on  page  51172  in  the  issue  of 
Wednesday,  December  12, 1990,  make 
the  following  correction: 

In  the  second  column,  in  the  last  line 
before  the  signature,  replace  the  period 
afier  "1990"  with  a  colon  and  add 
"Jonathan  Berg"and  "David  Parmelee". 

BILLING  COOE  150S-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 
[T.D.  8323] 
RIN  1545-AL06 

Information  Reporting  on  Real  Estate 
Transactions 

Correction 
In  rule  document  90-29239  beginning 


on  page  51282.  in  the  issue  of  Thursday, 
December  13, 1990.  make  the  following 
corrections; 

§1.6045-4     [Corrected! 

1.  On  page  51286,  in  the  firs'  coiurr.n, 
in  §  1.6045-4(dK3)(iii).  m  the  fifth  line, 
"transferor's"  was  misspelled. 

2.  On  the  same  page,  in  the  same 
column,  in  §  l.6045-4(e1(l]  introductory 
text,  in  the  eighth  line,  "paragraphs" 
should  read  "paragraph", 

3.  On  page  51287,  m  the  second 
column,  m  §  1.6045-4(0(2],  in  the  third 
line  from  the  bottom  of  the  paragraph, 
"and  (!)(g)ll)"  should  read  "and  (1)(1)". 

4.  On  page  51290.  in  the  third  column, 
the  first  signature  was  omitted,  and 
should  read  "Michael  ].  Murph\,  Act.ng 
Commissioner  of  Interne!  Rc\pnue. 

BILLING  CODE  ISOS-OI^O 


Monday 
January  7,  1991 


Part  II 


,■  1 


Department  of 
Health  and  Human 
Services 


Health  Care  Financing  Administration 

42  CFR  Part  412 

Medicare  Program;  Legislative  Changes 
Concerning  Payment  to  Hospitals  for  FY 
1991;  and  Mid- Year  FY  1991  Changes  to 
Inpatient  Hospital  Prospective  Payment 
System;  Notice  and  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
(BPO-721-N1 

Medicare  Program;  Legislative 
Changes  Concerning  Payment  to 
Hospitals  for  Federal  Fiscal  Year  1991 

agency:  Health  Care  Financing 
Administration  [HCFA),  HHS. 
ACTION:  Notice  of  legislative  changes. 

summary:  This  notice  describes  changes 
to  the  Medicare  prospective  payment 
system  for  inpatient  hospital  services 
concerning  the  hospital  wage  index  and 
the  regional  payment  floor  resulting 
from  the  provisions  of  the  Continuing 
Resolution  of  October  1, 1990  (Pub.  L. 
101-403).  Also  described  in  this  notice 
are  those  self-implementing  portions  of 
sections  4001  (a)  and  (c).  4002  (e)  and  (f). 
4007,  4151.  and  4158  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508)  that  affect  Federal  fiscal 
year  1991  payments  to  prospective 
payment  hospitals  and  hospitals  and 
units  excluded  from  the  prospective 
payment  system.  The  changes  required 
by  these  sections  affect  the  following:  15 
percent  capital  payment  reduction,  use 
of  the  regional  payment  floor,  offset  for 
physician  assistant  services,  market 
basket  percentage  increase, 
standardized  amounts,  hospital-specific 
rates  for  sole  community  hospitals  and 
Medicare-dependent  small  rural 
hospitals,  target  rate  of  increases  for 
excluded  hospitals  and  units,  hospital 
wage  index,  payments  for  graduate 
medical  education,  and  Part  B  payment 
reduction. 

EFFECTIVE  DATE:  January-  7. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wynn.  (301)  966-^529. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  4, 1990,  we  published  a 
final  rule  (55  FR  35990)  to  implement  the 
Medicare  inpatient  hospital  prospective 
payment  system  for  Federal  fiscal  year 
(FY)  1991.  In  that  rule,  we  set  forth  the 
methods,  amounts,  and  factors  for 
determining  the  FY  1991  prospective 
payment  rates.  We  also  established,  for 
cost  reporting  periods  beginning  during 
FY  1991.  new  target  rate  percentages  for 
determing  the  rate-of-increase  limits  for 
hospitals  excluded  from  the  prospective 
payment  system. 

Under  that  final  rule,  in  accordance 
with  sections  1886(b)(3)(B)(i)  and 
1886(d)(3)(A)  of  the  Social  Security  Act 
(the  Act),  the  applicable  percentage 
increase  in  the  average  standardized 


amounts  for  prospective  payment 
hospitals  effective  with  discharges 
occurring  on  or  after  October  1, 1990  and 
in  the  hospital-specific  rate  for  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1990 
was  the  percentage  increase  in  the 
hospital  market  basket  (that  is,  5.2 
percent).  In  accordance  with  section 
1886(b)(3)(B)(ii).  hospitals  and  hospital 
units  excluded  from  the  prospective 
payment  system  had  their  target 
amounts  increased  by  the  percentage 
increase  in  the  hospital  market  basket 
for  excluded  hospitals  and  units  (that  is, 
5.3  percent)  effective  with  their  cost 
reporting  period  beginning  on  or  after 
October  1, 1990. 

In  the  September  4. 1990  final  rule,  we 
also  made  the  following  changes  that 
are  affected  by  provisions  in  Public  Law 
101-508: 

•  We  based  the  FY  1991  wage  index 
solely  on  1988  wage  survey  data  and 
implemented  a  1-year  phase-in  of  the 
updated  wage  index  to  lessen  the  impact 
of  the  most  significant  changes.  We 
limited  the  percentage  change  in  the 
wage  index  value  to  8  percent  plus  50 
percent  of  the  difference  between  the  8 
percent  threshold  and  the  new  wage 
index  value.  Home  office  costs  and 
fringe  benefits  associated  with  hospital 
and  home  office  salaries  were  included 
in  the  updated  wage  index.  Nonhospital 
costs  were  excluded  from  the  index. 

•  We  made  adjustments  to  the  wage 
data  to  reflect  the  provisions  of  section 
1886(d);8)(C)  of  the  Act  that  were  added 
by  the  section  8403(a)  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  100-647)  concerning  wage  index 
values  for  rural  counties  that  are 
deemed  urban. 

•  Based  on  the  expiration  of  the 
statutory  authority,  we  discontinued  the 
use  of  the  regional  floor  for  prospective 
payment  rates  for  discharges  occurring 
on  or  after  October  1, 1990. 

•  We  added  a  new  42  CFR  412.120(c) 
that  provides  for  a  reduction  in  payment 
for  inpatient  hospital  services  to  account 
for  100  percent  of  the  reasonable 
charges  for  physician  assistant  services 
furnished  to  beneficiaries  in  a  part  of  the 
hospital  that  is  subject  to  the 
prospective  payment  system. 

II.  New  Legislation 

Since  publication  of  the  September  4, 
1990  final  rule.  Congress  has  enacted 
two  pieces  of  legislation  that  affect 
payment  for  hospitals.  These  are  the 
Continuing  Resolution  of  October  1, 1990 
(Pub.  L  101-403)  and  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(Public  Law  101-508),  enacted  October 


9 

1, 1990  and  November  5. 1990. 
respectively.  This  notice  announces  the 
provisions  of  section  115  of  Public  Law 
101-403  and  sections  4001(a)  and  (c), 
4002(e)  and  (f).  4007,  4151,  and  4158  of 
Public  Law  101-508  that  are  self- 
implementing  and  are  effective  before 
January  1, 1991. 

A.  Capital-Related  Costs 

Section  1886(g)(3)(A)(v)  of  the  Act 
provides  that  payments  to  hospitals 
subject  to  the  prospective  payment 
system  for  capital-related  costs  of 
inpatient  hospital  services  are  to  be 
reduced  by  15  percent  for  payments 
attributable  to  portions  of  cost  reporting 
periods  or  discharges  occurring  during 
the  period  beginning  January  1, 1990 
through  September  30, 1990.  Section 
4001(a)  of  Public  Law  101-508  extends 
the  15  percent  capital  payment  reduction 
through  portions  of  cost  reporting 
periods  or  discharges  occurring  through 
September  3a  1991.  Sole  community 
hospitals  are  exempt  from  this  provision 
under  section  1886(g)(3)(B)  of  the  Act. 
Section  4001(c)  of  Public  Law  101-508 
amends  section  1886(g)(3)(B)  of  the  Act 
to  provide  that  rural  primary  care 
hospitals  (as  defined  in  section 
1861(mm)(l)  of  the  Act)  are  also  exempt 
from  the  15  percent  capital  payment 
reduction,  effective  October  1, 1990. 

Section  4151  of  Public  Law  101-508 
amended  1861(v)(l)(S)(ii)(I)  of  the  Act  to 
provide  that  payments  for  capital- 
related  costs  of  outpatient  hospital 
services  are  to  be  reduced  by  15  percent 
for  payments  attributable  to  portions  of 
cost  reporting  periods  occurring  during 
FY  1991.  The  reduction  of  payments  for 
capital-related  costs  of  outpatient 
hospital  services  does  not  apply  to  a 
sole  community  hospital  as  defined  in 
section  1886(d)(3)(D)(iii)  of  the  Act.  For 
ambulatory  surgical  services,  radiology 
services,  and  other  diagnostic 
procedures  performed  in  an  outpatient 
hospital  setting,  the  reduction  in 
payments  for  capital-related  costs  is 
made  before  determining  the  blended 
amount  under  sections  1833(i)(3)(B)(i)(I) 
and  1833(n)(l)(B)(i)(I)  of  the  Act. 

B.  Regional  Floor 

Section  4002(d)  of  Public  Law  100-203 
amended  section  1886(d)(l)(A)(iii)  of  the 
Act  to  establish  a  "regional  floor"  for 
the  prospective  payment  rate  applicable 
to  a  hospital  effective  for  discharges 
occurring  on  or  after  April  1, 1988  and 
before  October  1. 1990.  In  accordance 
with  this  section,  hospital  payments 
have  been  based  on  the  greater  of  the 
national  average  standardized  amount 
or  the  sum  of  85  percent  of  the  national 
average  standardized  amount  and  15 
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percent  of  the  average  standardized 
amount  for  the  Census  region  in  which 
they  are  located.  Since  the  statutory 
authority  for  use  of  the  regional  floor 
expired  on  October  1, 1990,  we 
discontinued  its  use  in  the  September  4, 
1990  final  rule  (55  FR  36050)  effective  for 
discharges  occurring  on  or  after  October 
1,1990. 

Section  115(b)(1)  of  Public  Law  101- 
403  amended  section  1886(d)(l)(A)(iii)  of 
the  Act  to  extend  the  regional  floor 
provision  through  October  20, 1990.  As 
required  by  section  115(b)(2)  of  Public 
Law  101-403,  for  this  20-day  period, 
aggregate  payments  to  hospitals  are  to 
be  budget  neutral,  that  is,  estimated 
aggregate  payments  with  the  regional 
floor  are  to  equal  what  estimated 
aggregate  payment  would  have  been 
without  the  continuation  of  the  regional 
floor.  Therefore,  a  budget  neutrality 
adjustment  factor  of  .99819  was  applied 
to  the  payment  rates  that  were  effective 
October  1. 1990  through  October  20. 
1990.  These  rates  are  shown  in  section 
III  of  this  notice  in  Tables  la-i.  Ib-ii,  in 
Ic-i. 

Section  4002(e)  of  Public  Law  101-508  ' 
further  amended  section 
1886(d)(l)(A)(iii)  of  the  Act  to  extend  the 
regional  floor  provision  through 
discharges  occurring  before  October  1, 
1993.  In  addition,  this  provision  is  not 
subject  to  budget  neutrality.  Therefore, 
the  rates  shown  in  Tables  la-ii,  ib-ii, 
and  Ic-ii  in  section  III  of  this  notice  that 
are  effective  October  21, 1990  through 
December  31, 1990  are  not  adjusted  by  a 
budget  neutrality  factor  for  this 
provision. 

C.  Offset  for  Physician  Assistant 
Sen-ices 

Section  4002(f)  of  Public  Law  101-508 
amended  section  9338  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(Public  Law  99-509)  (which  was  enacted 
on  October  21, 1986)  by  eliminating  the 
provision  that  would  allow  the 
Secretary  to  offset  DRG  payments  for 
services  performed  by  physician 
assistants  in  the  part  of  the  hospital  that 
is  subject  to  the  prospective  payment 
system.  As  a  result  of  this,  the 
provisions  of  {  412.120(c),  which  were 
published  in  the  September  4, 1990  final 
rule  (55  FR  36071),  are  voided.  Under 
that  section,  duplicate  payments  for 
physician  assistant  services  provided  to 
hospital  inpatients  would  have  been 
eliminated  since  these  services  are  paid 
under  Part  B  of  the  Medicare  program. 

D.  Freeze  on  Medicare  Part  A  Payments 

In  general,  section  4007  of  Public  Law 
101-508  provides  for  a  freeze  in 
Medicare  Part  A  payments  for  the 
period  October  21, 1990  through 


December  31, 1990.  Specifically,  section 
4007(a)(1)  of  Public  Law  101-508  states 
that  the  market  basket  percentage 
increase  (described  in  section 
1886(b)(3)(B)(iii)  of  the  Act)  that  is 
applicable  to  prospective  payment 
hospitals  and  hospitals  excluded  from 
the  prospective  payment  system  is 
deemed  to  be  0  percent  for  discharges 
occurring  on  or  after  October  21. 1990 
and  before  January  1, 1991.  The  revised 
standardized  amounts  effective  for 
discharges  occurring  on  or  after  October 
21, 1990  and  before  January  1. 1991  are 
shown  in  section  III  of  this  notice  in 
Tables  la-ii.  Ib-ii,  and  Ic-ii. 

Under  section  1886(b)(3)(C)(ii)  of  the 
Act,  the  hospital-specific  rate  applicable 
to  sole  community  hospitals  and 
Medicare-dependent,  small  rural 
hospitals  for  a  given  cost  reporting 
period  is  the  hospital-specific  rate  for 
the  preceding  12-month  cost  reporting 
period  updated  by  the  applicable 
percentage  increase  for  discharges 
occurring  in  the  fiscal  year  in  which  the 
cost  reporting  period  begins.  For  cost 
reporting  periods  beginning  in  FY  1990 
and  FY  1991,  the  applicable  hospital 
market  basket  percentage  increases 
reflected  in  the  hospital-specific  rate  are 
5.5  percent  and  5.2  percent,  respectively. 
However,  in  accordance  with  section 
4007(a)(1)  of  Public  Law  101 -50a  for 
discharges  occurring  on  or  after  October 
21, 1990  through  December  31. 1990,  the 
market  basket  percentage  increase  is 
deemed  to  be  0  percent.  Accordingly,  the 
hospital-specific  rate  applicable  to  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals  is 
reduced  to  remove  the  market  basket 
percentage  increase  reflected  in  the 
hospital-specific  rate  applicable  to 
discharges  occurring  during  that  period 
as  follows: 

•  For  hospitals  with  cost  reporting 
periods  beginning  on  or  after  October  1. 

1990  and  before  October  21. 1990,  the 
hospital-specific  rate  is  reduced  by  5.2 
percent  effective  for  discharges 
occurring  on  or  after  October  21, 1990 
and  before  January  1, 1991. 

•  For  hospitals  with  cost  reporting 
periods  beginning  on  or  after  October 
21, 1990  and  before  January  1, 1991,  the 
hospital-specific  rate  is  reduced  by  5.5 
percent  for  discharges  occurring  on  or 
after  October  21. 1990  and  before  the 
start  of  the  FY  1991  cost  reporting 
period.  For  discharges  occurring  after 
the  start  of  the  hospital's  FY  1991  cost 
reporting  period,  the  5.5  percent 
reduction  is  eliminated  and  the  hospital- 
specific  rate  is  restored  to  its  October 
20, 1990  level.  No  maricet  basket 
increase  is  applied  to  the  hospital's  FY 

1991  hospital-specific  rate  until 


discharges  occurring  on  or  after  January 
1,1991. 

•  For  hospitals  with  cost  reporting 
periods  beginning  on  or  after  January  1, 
1991,  the  hospital-specific  rale  is 
reduced  by  5.5  percent  effective  for 
discharges  occurring  on  or  after  October 
21. 1990  and  before  January  1, 1991. 

We  note  that  since  the  hospital- 
specific  rate  is  updated  by  cost  reporting 
period,  the  market  basket  percentage 
increase  that  is  reflected  in  the  hospital- 
specific  rate  applicable  to  discharges 
occurring  on  or  after  Octot>er  21, 1990 
and  before  January  1, 1991  is  dependent 
on  the  hospital's  cost  reporting  period. 
Since  the  market  basket  rate  of  increase 
was  5.5  percent  in  FY  1990  and  5.2 
percent  in  FY  1991,  the  percentage 
reduction  for  hospitals  with  cost 
reporting  periods  beginning  in  FY  1990  is 
5.5  percent  compared  to  5.2  percent  for 
those  with  cost  reporting  penods 
beginning  in  FY  1991.  Although  the 
hospitals  with  cost  reporting  periods 
beginning  in  FY  1990  will  expenence  a 
slightly  higher  reduction  in  payment  for 
discharges  occurring  on  or  after  October 
21, 1990  and  before  January  1, 1991  than 
hospitals  with  cost  reporting  periods 
beginning  in  FY  1991.  these  hospitals 
received  the  benefit  of  the  higher  FY 
1990  update  that  was  applicable  to 
hospitals  located  in  rural  areas  during  a 
greater  proportion  of  their  cost  reporting 
period.  This  update  (market  basket  plus 
4.22  percentage  points,  or  9.72  percent) 
was  effective  for  discharges  occurring 
oil  or  after  January  1, 1990.  Thus,  a 
hospital  with  a  FY  1990  cost  reporting 
period  beginning  on  or  after  January  1, 
1990  received  the  higher  update  for  its 
entire  cost  reporting  period  (other  than 
for  the  October  21. 1990  through 
December  31, 1990  freeze  period), 
whereas  a  hospital  with  a  FY  1990  cost 
reporting  period  beginning  before 
January  1, 1990  received  the  benefit  of 
the  higher  update  only  for  the  portion  of 
its  cost  reporting  period  occurring  on  or 
after  January  1, 1990.  The 
disproportionate  impact  of  the  FY'  1990 
update  as  well  as  the  freeze  results  from 
the  statutory  effective  dates  for  these 
provisions  being  established  for 
discharges  occurring  on  specific  dates 
rather  than  for  discharges  occurring  on  a 
specific  number  of  days  in  the  cost 
reporting  period  beginning  in  the  same 
fiscal  year. 

For  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system,  the  applicable  percentage 
increase  in  the  target  amount  is  equal  to 
the  market  basket  percentage  increase 
(that  is,  5.5  percent  for  FY  1990  and  5.3 
percent  for  cost  reporting  periods 
beginning  in  FY  1991).  However,  in 
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accordance  with  section  4007(a)Cl)  of 
Public  Law  101-508,  the  market  basket 
percentage  increase  is  deemed  to  be  0 
percent  for  the  period  beginning  on 
October  21, 1990  and  ending  on 
December  31, 1990. 

Since  the  freeze  has  a  varying  effect 
by  cost  reporting  period,  we  have 
computed  factors  that  are  to  be  applied 
to  the  target  amount  after  being 
appropriately  updated.  The  factors  are 
the  result  of  dividing  the  adjusted 
updated  target  amount,  which  includes 
the  effect  of  the  freeze,  by  the 
unadjusted  updated  target  amount  (5.5 
percent  or  5.3  percent,  as  appropriate). 
For  example,  for  a  hospital  that  has  a 
cost  reporting  period  from  November  1, 
1989  through  October  31,  1990,  the  target 
amount  will  be  increased  by  5  5  percent 
and  a  factor  of  9984  percent  will  be 
applied  to  the  adjusted  target  amount 
for  determining  Medicare  payment  of 
inpatient  operating  costs.  We  have 
listed  below  the  factors  to  be  applied  to 
the  target  amounts  for  the  specified  cost 
reporting  periods  affected  by  the  freeze. 
The  actual  market  basket  update  factors 
will  continue  into  subsequent  cost 
reporting  periods. 

Adjustment  Factors  to  be  Applied  to 
Updated  Target  Amounts  for  Cost 
Reporting  Periods  Beginning  on  or 
After  November  i,  1989  and  Before 
January  1, 1991 


Cost  reporting  pofiod 

Adiustmenl 
taciof 

Nov   1    1989toS«ol  31    1990 

.9984 

Dmc   1    1989  to  Nov   30    1990     

9941 

Jan  1    1990  to  D«c  31    1990      

9897 

Feb  1   1990  to  Jan  3!   1991      

9897 

Mar   1    1990  to  Fat)  28   1991     

9697 

Apr   1    1990  to  Mar  31    1991 

9697 

May  1    1990  to  Apr  30   1991  

9897 

Jun  1    1990  to  May  31    1991       

9897 

Jut   1    1990  to  Jun  30.  1991 

9897 

AuQ   1    1990  to  Jul   31    1991         

9897 

Sept   1    1990  to  Aug  31    1991  

9897 

Oct   1    1990  to  Sept  30   1991    

9901 

Nov    1    1990  to  Oct  31    1991 

9916 

[)«C    1    1990  to  Nov   30   1991    

.9957 

E.  Hospital  VVo^'e  Index 

As  required  by  section  1886(dl(3)(E)  of 
the  Act,  we  updated  the  hospital  wage 
index  for  FY  1991.  Section  115(a)  of 
Public  Law  101-403  extended  the  use  of 
the  area  wage  index  applicable  to 
prospective  payment  system  hospitals 
that  was  in  effect  on  September  30, 1990 
(that  is,  the  wage  index  in  use  in  FY 
1990)  to  discharges  occurring  on  or  after 
October  1, 1990  through  October  20, 
1990.  Section  4007(a)(3)  of  Public  Law 
101-508  further  extends  the  use  of  this 
wage  index  for  prospective  payment 
hospitals  for  discharges  occurring  on  or 


after  October  21, 1990  and  before 
January  1, 1991. 

F.  Graduate  Medical  Education 

Section  4007(a)(4)  of  Public  Law  101- 
508  specifies  that  the  percentage  change 
in  the  Consumer  Price  Index  for  All 
Urban  Consumers  (United  States  City 
Average)  that  is  applicable  to  graduate 
medical  education  (GME)  per  resident 
payment  amounts  under  section 
1886(h)(2)(D)  of  the  Act  is  deemed  to  be 
0  percent  for  the  payment  of  Medicare 
inpatient  GME  costs  for  the  period 
October  21, 1990  through  December  31, 
1990.  The  freeze  in  the  update  of  the 
per  resident  amounts  will  be  applied  for 
portions  of  cost  reporting  periods 
occurring  during  this  period. 

Since  the  per  resident  amounts 
represent  payment  for  total  Medicare 
GME  costs  and  the  apportionment 
between  Medicare  part  A  and  part  B  is 
done  on  a  ratio  of  part  A  and  part  B 
costs  to  total  Medicare  costs  excluding 
GME  costs,  an  adjustment  to  the  GME 
update  factor  as  applied  to  the  per 
resident  amount  would  result  in  a 
reduction  to  part  A  and  part  B  costs. 
Therefore,  in  order  to  implement  the 
freeze  for  that  period  for  the  payment  of 
Medicare  inpatient  GME  costs,  we 
developed  a  percentage  factor  that  is  to 
be  applied  to  Medicare  part  A  GME 
costs  in  determining  Medicare  part  A 
GME  payments.  This  percentage  is  the 
result  of  dividing  the  adjusted  updated 
per  resident  amount,  as  effected  by  the 
freeze  in  the  Consumer  Price  Index  for 
All  Urban  Consumers  update,  by  the 
unadjusted  updated  per  resident 
amount.  We  have  listed  below,  by  cost 
reporting  period,  the  factors  that  are  to 
be  applied  to  Medicare  part  A  GME 
costs  in  determining  Medicare  part  A 
payments.  The  update  factors  listed  in 
the  September  4.  1090  final  rule  will  be 
used  to  update  the  avcriige  GME  per 
resident  amounts  (55  PR  36065).  The 
effect  of  the  freeze  will  be  calculated  at 
the  end  of  the  specified  cost  reporting 
period  when  Medicare  Part  A  GME 
costs  are  determined. 

The  payment  under  part  B  for  GME 
costs  will  be  reduced  with  respect  to  the 
payment  reduction  as  provided  in 
section  4158  of  Public  Law  101-508. 

Part  A  Payment  Adjustment  Factors 
FOR  Cost  Reporting  Periods  Begin- 
ning ON  OR  After  November  1,  1989, 
AND  Before  January  i,  1991 


Coat  Raporting  Period 

Ad)u$tment 
Factor 

Nov 

1989  to  Oct   31    1990          

9000 

Dec 

1 989  ID  Nov    30    1 990       

.9M0 

Jan    1 

1990  to  Dec.  31,  1990 

.99S0 

Part  A  Payment  Adjustment  Factors 
for  Cost  Reporting  Periods  Begin- 
ning ON  OR  After  November  i,  1989, 
and  Before  January  1,  1991— Con- 
tinued 


Cost  Reporting  Period 


Feb  1,  1990  10  Jan.  31,  1991... 
Mar  1.  1990  to  Feb  28,  1991... 
Apr  1.  1990  to  Mar  31  1391  ... 
May  1.  1990  to  Apr  30,  1991  ... 
Jun  1,  1990  10  May  31,  1991  ... 
Jul.  1.  1990  to  Jun  30.  1991  .... 
Aug  1.  1990  to  Jul  31.  1991  .... 
Sept.  1.  1990  to  Aug  31.  1991  . 
Oct  1.  1990  to  Sep!  30,  1991.. 
Nov  1,  1990  to  Oct  31,  1991... 
Dec   1.  1990  to  Nov.  30.  1991 .. 


Adiustment 
Factor 


9920 
9920 
9920 
9920 
9920 
9920 
9920 
9920 
9920 
.9930 
.9970 


G.  Part  B  Payment  Reduction 

Section  4158  of  Public  Law  101-508 
provides  for  a  2  percent  payment 
reduction  for  payments  made  on  a 
reasonable  cost  basis  under  part  B 
which  applies  for  portions  of  cost 
reporting  periods  occurring  during  the 
'period  from  November  1, 1990  through 
December  31, 1990. 

The  reduction  in  part  B  payments  will 
not  apply  to  payments  under  risk- 
sharing  contracts  under  section  1876  of 
the  Act  or  under  similar  contracts  under 
section  402  of  the  Social  Security 
Amendments  of  19C7  (Pub.  L.  90-248)  or 
section  222  of  the  Social  Security 
Amendments  of  1972  (Pub.  L.  92-603). 

If  a  reduction  in  the  part  B  payment 
amount  is  made  for  items  or  services 
furnished  on  an  assignment-related 
basis,  as  defined  in  section  1842(i)(l)  of 
the  Act,  the  provider  furnishing  the 
items  or  services  will  be  considered  to 
have  accepted  payment  on  the 
reasonable  charge  for  the  items  or 
services,  less  any  reduction  in  payment 
as  required  under  section  4158  of  Public 
Law  101-508,  as  payment  in  full. 

//.  Public  Law  101-508  Provisions 
Effective  January  1.  1991 

The  following  provisions  of  section 
4002  of  Public  Law  101-508  concern 
payment  for  inpatient  hospital  services 
and  are  effective  on  Jaunary  1, 1991. 
These  provisions  will  be  implemented 
through  a  separate  final  rule  with 
comment  period  that  will  be  published 
at  a  later  date. 

•  Section  4002(a)  updates  the 
standardized  amounts  by  the  market 
basket  percentage  increase  (52  percent) 
minus  2.0  percentage  points  for  urban 
hospitals  (3.2  percent),  and  section 
4002(c)  increases  the  rural  standardized 
amounts  by  the  market  basket 
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percentage  increase  minus  0.7 
percentage  points  (4.5  percent). 

•  Section  4002(b)  increases  the 
payment  formula  applicable  to  urban 
disproportionate  share  hospitals  with 
100  or  more  beds. 

•  Section  4002(d)  implements  the  FY 
1991  hospital  wage  index  based  solely 
on  FY  1988  survey  data  with  no 
provision  for  the  limitation  on 
percentage  changes  that  was  included  in 
the  September  4, 1990  final  rule  (55  FR 
36036). 

•  Section  4002(h)  makes  revisions  to 
the  determination  of  hospital  wage 
index  values  appUcable  to  hospitals  that 
have  been  redesignated  under  sections 
1886(d)(8)  and  (10)  of  the  Act, 


III.  Tables 

This  section  contains  the  tables 
referred  to  in  section  II  of  this  notice. 
For  p.urposes  of  this  notice,  and  to  avoid 
confusion,  we  have  retained  the 
designations  of  Tables  la,  lb.  Ic,  that 
were  first  used  in  the  April  5, 1988 
prospective  payment  notice  (53  FR 
11134).  Tables  la-i,  ll>-l,  and  Ic-i  are 
effective  for  October  1, 1990  through 
October  20, 1990.  Tables  la-ii,  Ib-ii,  and 
Ic-ii  are  effective  for  October  21, 1990 
through  December  31, 1990.  The  tables 
are  as  follows; 

Table  la-i. — National  Adjusted 
Standardized  Amounts,  Labor/Nonlabor, 
Effective  October  1, 1990  through  October  20 
1990. 


Table  Ib-I. — Regional  ,^d|usted 
Standardized  Amounts.  Labor /N'onlabor, 
Effective  October  1.  1990  through  October  20, 
1990. 

Table  Ic-i  — Adiusted  Standardized 
Amounts  for  Puerto  Rico.  Labor/Nonlabor. 
Effective  October  1. 1990  through  October  20. 
1990. 

Table  la-ii — National  Adjusted 
Standardized  .^mounts.  Labor,' Nonlabor, 
Effective  October  21,  1990  through  December 
31,  1990, 

Table  ib-ii- — Regional  Adjusted 
Standardized  Amounts.  L.abor 'Nonlabor. 
Effective  October  21. 1990  through  December 
31.  1990 

Table  Ic-i:.— Adiusted  Standardized 
.^mounts  for  Puerto  Rico.  Labor ' Nonlabor. 
Effective  October  21. 1990  t.hrough  December 
31.  1990, 


Table  1a-i.— National  Adjusted  Standardized  Amounts,  Labor/Nonlabor.  Effective  October  i,  1990  Through 

October  20, 1990 

[Adjusted  standardized  amounts  as  published  in  the  September  4.  1990  final  rule  (55  ^R  359901  multiplied  by  0  99819) 


Large  urban 

Ottier  urban 

Rural 

l^bor -related 

Nonlabor-related 

Labor-related            !         Nonlabor-'elated 

Labor-related 

Nonlabor -related 

2526  96 

1,041.08 

2.486  95                  I                  1.024  60 

1 

2,44635 

788.18 

Table  1b-i.— Regional  Adjusted  Standardized  Amounts,  Labor/Nonlabor;  Effective  October  i.  i99C  Thpough 

October  20,  1990 


[Adiusted  standardized  amounts  as  published  in  the  September  4.  1990  final  rule  (55  FR  35990)  multiplied  by  0  99819) 

Urge 

urtian 

Other  urtsan 

Rural 

Labor- 
related 

Nonlabor- 
related 

Latjor-            NonlatK)'- 
reiated       i       related 

Labor- 
reiated 

Nonlabor- 
related 

1   New  England  (CT  ME  MA  NH  Rl  VT)          

2,653.71 
2.384.12 
2,544.97 
2,684  32 
2.44247 
2.54569 
2,531.05 
2.441.55 
2,374.96 

1.08711  ■ 
1.029  90 

950.49 
1,124.59 

860  65 
1.024  69 

944  06 
1.011.22 
1.155.10 

2.61170  1.069  89 
2.346  38            1,C13  60 

2.504  68  935  44 
2,64183  1,106  76 
2.403  80               847  03 

2.505  39  1.0O8  46 
2.490,97  929  11 
2,40290  995,20 
2.337,36           1,136.81 

2.712.25 
2.597.52 
2483.12 
2.514.48 
2.461£2 
2.391.94 
2.293  96 
2.31980 
2.256.21 

935  39 

2  Middle  Atlantic  (PA  NJ  NY)          _ 

e&4  26 

3  Soutti  Atlantic  (DE,  DC,  FU  GA,  MD.  NC,  SO,  VA.  WV) 

4  East  North  Centra)  (IL  IN  Ml  OH  WD      „ 

766  76 
652  22 

5  East  South  Central  (AL,  KY,  MS,  TN) 

6  West  North  Central  (lA,  KS,  MN,  MO,  NB,  ND,  SD) 

7  West  South  Central  (AR,  LA,  OK.  TX)  

71604 
763  91 
702  53 

8  Mountain  (AZ,  CO,  ID,  MT,  NV,  NM,  UT,  WY) 

9  Pacific  (AK,  CA.  HI,  OH,  WA) _ 

808  00 
91026 

TABLE  ic-i.— Adjusted  Standardized  Amounts  for  Puerto  Rico,  Labor /Nonlabor;  Effective  October  i,  1990  Through 

October  20,  1 990 

[Adjusted  standardized  amounts  as  published  in  the  September  4.  1990  final  rule  (55  FR  35990)  multiplied  by  0  99819] 


.■ 

Large  urt>an 

Other  urtian 

Rural 

Labor- 
related 

Nonlabor- 
related 

Labor-           Nonlabor- 
related            related 

Labor-       t    Nonlabor- 
related            related 

Puerto  Rico     „ 

2272.74 
249201 

472.67 
971.11 

2236.75 

465.19 

1667.50 

359  48 

National 
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Table  Iah. -National  Adjusted  Standardized  Amounts  Labor/Nonlabor;  EFrECTivE  OcroeeR  21.  1990  Through 

DtCEMBER  31,  1990 
[Ad|o»ted  lUndardueO  wnoonl.  u  (xjbifthw)  *-  ms  S^plemom  *.  'i*90  (.nai  a,ie  (55  FR  35990)  market  basket  increase  rerDOvwJl 


Large  urtan 


Other  uftan 


Rural 


Labor -related 


Nonlabor-  |     Labor-     I  NorHabor-  i     Labor-     I  htontebor- 
f«lated     I     related     I     retated     I     rotated     !     related 


2  40«.4t. 


4- 


99 1  42 


2,368  31     1    B75  72 


2,32965        75058 


Table  iB-ti.— Regkjnal  Adjusted  Standahoized  Amounts,  labor/ Nonlabor,  Effective  October  21. 1990  Through 

DtCEMBER  31,  1990 
[Ad)u»ted  itarxJardued  arrejuntt  •«  putxmrHKi  .r  in«  S«plfmt5»r  4.  19'J0  1»na/  njte  (55  FR  35990)  rT«r1<ot  basket  increase  removed] 


1  H»m  England  (CT.  ME.  MA  NH  Rl.  VT) 

2  Middle  AHantJc  (PA  NJ.  NV)  

3  South  Atlantic  (D€.  DC.  FL.  GA,  MD.  NO.  SC,  VA  WV)., 

4  East  North  Central  (IL  IN.  Ml.  OH.  Wl) ____ 

5  East  Sooth  Central  (AL.  KY.  MS,  TNI    

«  West  North  Central  (lA,  KS,  MN,  MO  NB.  NO  SD1    ...„ 

7  West  South  Central  (AR,  LA.  CK.  TX)  

8  Mountain  (AZ,  CO,  ID,  MT  NV,  NM,  UT,  WY)    

9  Pacfflc  (AK.  CA,  HI.  OR.  WA) 


Large  urtMn 


OttiaruitMn 


Rural 


Latxv 
^eialed 


Nonlabor- 
related 


Labor- 
related 


2S87.11 

2270-38 
2423. 5e 
2556.26 
232595 

2424  26 
2410  30 
2325  08 

2261  66 


1035  25 

980  77 
905  14 

107094 
819  59 
97581 
89902 
962  89 

1099  99 


-4- 


Nonlabor- 
related 


Labor- 
retated 


2487  1 1 
2234  44 
2385  19 
251580 
2289  13 
2385  87 
2372  14 
226827 
222586 


101885 
965  25 
890  82 

1053.96 
806  63 
960.35 
88478 
947  72 

106258 


Nonlatxx- 
related 


2582.86 
2473  60 
2364  66  ; 
2394  52  I 
2343  61  ; 
2277  83  : 
218452  ! 
2200.13  I 
2148  57  ! 


890  77 
842  09 
730  20 
811  57 
680  93 
72747 
66901 
769  46 
866  83 


Table  lc-ii  -Adjusted  Standardized  AMOiiNTs  for  Puerto  Rico,  Labor /Nonlabor;  Effective  October  21,  1990  Through 

December  31.  1390 

[Adjusted  jtandardirod  ar^ourts  as  pufciisrx>c  c  ■.^e  S«rtefnD«<  <.  i  iSO  final  fute  (55  FR  35990)  market  basket  increase  removed] 


Puerto  Rico 
Nationat   . 


Large  uitian 


rtlatad 


2.164.32 
2,373  13 


Nonlabor- 
related 


450  12 
924  78 


Ott>er  urtjan 


Rural 


Labor- 
related 


2.130  05 


Noniabof- 
reiaied 


LatxDT- 
related 


Nonlabor- 
relaied 


442  99 


1,587  95 


342.33 


,_i 


IV.  Regulatory  Impact  StatemKnt 

Executive  Order  12291  (EG  1:29-1) 
requires  us  to  prpp;irc  and  pu!!!;.sh  a 
r.'gulatory  impact  s'atemcnt  f.-r  .tnv 
notice  that  would  be  likely  to  r"su:l  ir, 
c:\e.  of  the  follo\vin« — 

•  An  ar.iiu.il  efffc!  on  the  economy  of 
SlOU  millinn  or  r^.ore: 

•  A  ma; or  iricn-ast'  in  costs  or  prices 
i  ir  consumers,  individual  industries. 

F  'deral.  State  or  loca!  government 
HjjpnciL'S,  or  geographic  reaicns.  or 

•  Significant  aiiverse  effiM  ts  nn 
iompetition.  ('mplovment,  invcs'rnent. 
productivity,  inncAation  or  on  the  ability 
(;f  L'n.ied  States-b,iS"d  enterprises  to 
(iimpt'te  with  f;;;'-it;n-baspd  en'  'r;  --.si's 
IP  dorrestic  or  e\;  ort  markt-ts 

In  addition,  wi?  aent-rally  pr"[.are  a 
regulatory  flexil):i:!y  an.il\s:s  th.it  is 
consistent  with  thi'»  Regul.i!ijr\ 
Flexibility  Act  (RCA!  (5  U  S  C.  tm 
through  612)  unless  the  Secretary 
certifies  that  a  notice  such  as  this  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RCA.  States 


,-<:i(i  iPitii'.  .ii.,a  s  are  not  entities,  but  we 
c 'nsider  a,!  hispitals  to  be  small 
entities   ,\.s,    section  n02(b)  of  the  Act 
nqu  res  :s  to  prepare  a  regulatory 
:'r.p,ict  a::  lys.s  that  conforms  to  section 
W1-;  of  -he  RFA  unless  the  Secretary 
certifies  that  this  notice  will  not  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rurual 
hospitals. 

We  have  determined  that  this  notice, 
in  itself,  will  not  produce  any  effects 
that  would  meet  any  of  the  criteria  of 
E.O.  12291  or  of  the  RFA  since  the 
amendments  to  which  this  notice 
pertains  are  already  in  effect  or  will  go 
into  effect  without  the  publication  of  this 
notice.  Implementation  of  these 
amendments  is  not  dependent  on  the 
publication  of  this  document.  Therefore, 
we  have  determined  that  a  regulatory 
impact  analysis  under  E.O  12291  an  i  a 
regulatory  flexibility  analysis  under  the 
RF.\  a-e  not  required.  For  the  same 
reasi.n,  we  have  determined  ar-.d  the 
Secretary  certifies  that  this  notice  will 
no!  h.ivp  H  significant  impact  on  a 


substantial  number  of  small  rural 
hospitals  or  on  any  other  small  entities 

V.  Other  Required  Information 

A    \Va:\  fr  of  30- Day  Delay  in  Effective 

Ue  normally  provide  a  delay  of  JO 
days  in  the  effective  date.  However. 
because  the  provisions  of  this  notice 
merely  summarize  statutory 
amendments  that  are  self-implementing 
orihat  require  only  the  ministerial 
application  of  e'^lablished  formulas  and 
databases,  and  because  the  effective 
dates  of  the  provisions  are  October  1, 
1990  through  December  31,  1990,  we 
believe  a  delayed  effective  date  is 
unnecessary.  Therefore,  we  find  good 
cause  to  waive  the  usual  30-day  delay. 

B  Pc:perwork  Rcdiictio:}  Act        j 

This  notice  does  not  impose 
paperwork  or  information  collection 
requirements.  Consequently,  it  need  not 
be  reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
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authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511) 

Authority:  Sections  1815. 1833,  1861(v).  and 
1886  of  the  Social  Security  Act  (42  U  S  C 
1395g.  1395(1),  1395(v),  and  1395ww),  section 
115  of  Pub,  L.  101-403;  and  sections  4001, 
4002.  4007,  4151  and  4158  of  Pub,  L.  101-508. 

Dated:  December  20,  1990, 
Gail  R.  Wilensky. 

Administrator.  Heaiih  Care  Financing 
Admmistraiion. 

Approved;  December  24,  1990. 
Louis  W.  Sullivan. 
Secretary. 

(FR  Doc,  90-30618  Filed  12-31-90:  11:45  am] 
BILUNC  CODE  4120-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  412 

lBPO-72»-fCl 

MMlicara  Program;  MM-Year  FY  1991 
Changaa  to  the  Inpatient  Hospital 
Proapactlva  Payment  System 

AOCNCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

action:  Final  rule  with  comment  period. 

SUMMARY:  This  final  rule  with  comment 
period  implements  several  provisions  of 
section  4002  of  the  Omnibus  Budfiet 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  that  affect  Medicare  payment  for 
inpatient  hospital  services  and  that  take 
effect  with  discharj^es  occurring  on  or 
after  January  1, 1991.  The  provisions  of 
section  4002  of  Public  Law  101-508 
affect  the  following:  The  standardized 
amounts,  the  hospital  wage  index,  rural 
counties  whose  hospitals  are  deemed 
urban,  and  hospitals  that  serve  a 
disproportionate  share  of  low  income 
patients. 

DATCS:  Effective  date.  This  final  rule  is 
effective  January  1, 1991. 

Comment  date.  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  in 
AOOIIUMS.  no  later  than  5  p.m.  on 
March  8, 1991. 

AOOfltMtS:  Mail  comments  to  the 
following  address: 

Health  Care  Financing  Administration. 
Department  of  Health  and  Human 
Services.  Attention:  BPD-723-FC,  P.O. 
Box  26678.  Baltimore.  Maryland  21207. 
If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Ave..  SW.. 
Washington.  DC. 
Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard.  Baltimore. 
Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments. 

In  commenting,  please  refer  to  file 
code  BPD-723FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
room  309-G  of  the  Department's  offices 
at  200  Independence  Ave..  SW., 
Washington.  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to  5 
p.m.  (phone:  202-245-7890). 


PON  FURTHER  INFORMATION  CONTACT: 

Barbara  Wynn,  [301]  96fi-4529. 
SUPRLCMCNTARV  INFORMATION! 


i.  Background 

A.  The  September  4.  1990  Final  Rule 

On  S<?ptember  4,  1990,  we  published  a 
final  rule  (55  FR  35990)  to  implement  the 
Medicare  inpatient  hospital  prospective 
payment  system  for  Federal  fiscal  year 
(FY)  1991.  In  that  rule,  we  set  forth  the 
methods,  amounts,  and  factors  for 
determining  the  FY  1991  prospective 
payment  rates. 

Under  that  final  rule,  in  accordance 
with  sections  1886(b)(3)(B)(i)  and 
1886(d)(3)(A)  of  the  Social  Security  Act 
(the  Act),  the  applicable  percentage 
increase  in  the  average  standardized 
amounts  for  prospective  payment 
hospitals  effective  with  discharges 
occurring  on  or  after  October  1. 1990  and 
in  the  hospital-specific  rate  for  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1990 
was  the  percentage  increase  in  the 
hospital  market  basket  (that  is,  5.2 
percent). 

In  the  September  4. 1990  final  rule,  we 
also  made  the  following  changes  that 
are  affected  by  provisions  in  Public  Law 
101-508: 

•  We  based  the  FY  1991  wage  index 
solely  on  1988  wage  survey  data  and 
implemented  a  1-year  phase-in  of  the 
updated  wage  index  to  lessen  the  impact 
of  the  most  significant  changes.  We 
limited  the  percentage  change  in  the 
wage  index  value  to  8  percent  plus  50 
percent  of  the  difference  between  the  8 
percent  threshold  and  the  new  wage 
index  value.  Home  office  costs  and 
fringe  benefits  associated  with  hospital 
and  home  office  salaries  were  included 
in  the  updated  wage  index.  Nonhospital 
costs  were  excluded  from  the  index. 

•  We  made  adjustments  to  the  wage 
data  to  reflect  the  provisions  of  section 
1366(d)(8)(C)  of  the  Act  that  were  added 
by  the  section  8403(a)  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(Pub.  L.  100-647)  concerning  wage  index 
values  for  rural  counties  that  are 
deemed  urban. 

•  Based  on  the  expiration  of  the 
statutory  authority,  we  discontinued  the 
use  of  the  regional  floor  for  prospective 
payment  rates  for  discharges  occurring 
on  or  after  October  1, 1990. 

•  We  provided  for  a  reduction  in 
payment  for  inpatient  hospital  services 
to  account  for  100  percent  of  the 
reasonable  charges  for  physician 
assistant  services  furnished  to 
beneficiaries  in  a  part  of  the  hospital 


that  is  subject  to  the  prospective 
payment  system. 

C.  The  January  1991  Notice 

Elsewhere  in  this  issue  of  the  Federal 
Register,  we  published  a  notice  that 
announced  self-implementing  changes 
resulting  from  the  Continuing  Resolution 
of  October  1. 1990  (Pub.  L.  101-403)  and 
the  enactment  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  that  affected  payment  to 
prospective  payment  system  hospitals 
and  hospitals  excluded  from  the 
prospective  payment  system.  That 
notice  announced  the  following  changes 
in  payments  under  the  prospective 
payment  system: 

•  Section  115(b)(1)  Public  Law  101- 
403  extended  the  regional  floor 
provision  through  October  20, 1990.  (The 
original  statutory  authority  for  use  of  the 
regional  floor  expired  on  October  1. 
1990.)  As  required  by  section  115(b)(2)  of 
Public  Law  101-403,  for  this  20-day 
period,  aggregate  payments  to  hospitals 
were  to  be  budget  neutral,  that  is, 
estimated  aggregate  payments  with  the 
regional  floor  were  to  equal  what 
estimated  aggregate  payments  would 
have  been  without  the  continuation  of 
the  regional  floor.  Therefore,  a  budget 
neutrality  adjustment  factor  of  .99819 
was  applied  to  the  payment  rates  that 
were  effective  October  1. 1990  through 
October  20, 1990.  Section  4002(e)  of 
Public  Law  101-508  further  extended  the 
regional  floor  provision  through 
discharges  occurring  before  October  1. 
1993.  This  provision  was  not  subject  to 
budget  neutrality. 

•  Section  4002(f)  of  Public  Law  101- 
508  amended  section  9338  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L.  99-509)  to  eliminate  the 
provision  that  would  allow  the 
Secretary  to  offset  DRG  payments  for 
services  performed  by  physician 
assistants  in  the  part  of  the  hospital  that 
is  subject  to  the  prospective  payment 
system 

•  In  general,  section  4007  of  Public 
Law  101-508  provided  for  a  freeze  in  the 
level  of  Medicare  part  A  payments  for 
the  period  October  21. 1990  through 
December  31. 1990.  Specifically,  section 
4007(a)(1)  of  Public  Law  101-608  stated 
that  the  market  basket  percentage 
increase  that  is  applicable  to 
prospective  payment  hospitals  was 
deemed  to  be  0  percent  for  discharges 
occurring  on  or  after  October  21. 1990 
and  before  January  1. 1991.  The  hospital- 
specific  rate  applicable  to  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals  was 
reduced  to  remove  the  market  basket 
percentage  increase  reflected  in  the 


hospital-specific  rate  applicable  to 
discharges  occurring  during  that  period. 

•  Section  115(a)  of  Public  Lffw  101- 
403  extended  the  use  of  the  area  wa^ 
index  applicable  to  prospective  payment 
system  hospitals  that  was  in  effect  on 
September  30, 1990  (thai  is.  the  wage 
index  in  use  in  F'Y  1990)^  to  discharges 
occurrinji  on  or  after  October  1. 1990 
through  October  20. 1990.  Section 
4007(al(3)  of  Public  Law  101-508  further 
extended  the  use  of  this  wage  index  for 
prospective  payment  hospitals  fur 
discharges  occurring  on  or  after  October 
21. 1990  and  before  Jammry  1. 1991. 

II.  Summary  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990 

On  November  5. 1990.  the  Omnibus 
Budget  Reconciliation  Act  of  1990  was 
enacted  (Pub.  L  101-508).  The 
provisions  of  sections  4002  (a),  (b).  (c), 
(d),  and  (h)  of  PtiblicLaw  101-508  mad^ 
the  following  changes  that  affect 
Medicare  payments  for  inpatient 
hospital  services  under  the  prospective 
payment  system  effective  with 
discharges  occurring  on  or  after  January 
1,1991. 

•  The  percentage  increase  in  the 
standardized  amounts  applicable  to 
rural  hospitals  for  discharges  occurring 
before  October  1. 1991  is  the  market 
basket  percentage  increase  minus  0.7 
percentage  points  (that  is.  4.5  percent). 
The  percentage  increase  in  the  average 
standardized  amounte  applicable  to 
large  urban  hospitals  and  other  urban 
hospitals  is  equal  to  the  market  basket 
percentage  increase  minus  2.0 
percentage  points  (that  is,  3.2" percent). 

•  For  discharges  occurring  on  or  after 
January  1. 1991  and  before  October  1. 
1993,  the  hospital  wage  index,  which  is 
used  to  adjust  payments  to  hospitals, 
will  be  based  solely  on  the  1988  hospital 
wage  survey  data  with  rro  phase-in 
period. 

•  The  methodology  for  determining 
llie  wage  index  applicable  to  rural 
counties  whose  hospitals  ere  deemed 
urban  has  been  revised. 

•  The  disproportionate  share 
adjustment  applicable  to  certain 
hospitals  that  serve  a  disproporti(>na.te 
share  of  low  income  patients  has  been 
increased:  la  addition,  the  sunset 
provision  that  would  have  ended  all 
disproportionate  share  adjustments 
effective  October  1. 1995  has  been 
rspeeled. 

Our  implementation  of  these 
provisions  is  described  below  in  section 
III.  of  this  preamble. 


in.  Provisions  of  the  Final  Rule  With 
Comment  Period 

A.  Hospital  W'Oge  Index 

Section  188e(d^(2)(Qtii}  of  the  Social 
Security  Act  (the  Act^  required,  as  part 
of  the  process  of  developing  separate 
urban  and  rural  standardized  anrounty 
for  FY  19M,  that  we  standardize  the 
average  cost  per  case  of  each  hospitBl 
for  differences  in  area  wage  levels. 
Sections  1686fd}(2)(H}  and  18«6(d)f^)(E) 
of  the  Act  have  required  that  the 
standardized  urban  and  rural  amounts 
be  adjusted  for  area  variations  in 
hospital  wage  levels  as  part  of  the 
methodolagy  for  determinirtg 
prospective  payments  to  hospitals.  To 
fulfillijoth  of  these  requirements,  we 
constructed  an  index  that  reflects 
average  hospital  wages  in  each  urban 
and  rural  area  as  a  percentage  of  the 
national  average  hospital  wage. 

For  purposes  of  determining  the 
prospective  payments  to  hospitals  in  FY 
1964  and  1986,  we  constructed  the  wage 
index  using  caieBdar  year  ISftl  hospital 
wage  and  employment  data  obtained 
from  the  Bureau  of  Labor  Statistics' 
(BLS)  ES202  Employment,  Wages,  and 
Contributions  file  for  hospntal  workers. 
Beginning  with  discharges  otrurring  on 
or  after  May  1, 1986,  we  have  been  using 
a  hospital  wage  index  based  on  H<!IFA 
surveys  of  hospital  wage  and  salary 
dtita  as  weli  as  data  on  paid  hours  in 
prospective  payment  system  hospitals. 
In  determining  prospective  payments 
to  hospitals  in  FY  1990.  the  wage  index 
was  based  on  wage  data  from  calendar 
year  1984.  Section  6003(b)(8]  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Piib.L.  101^239)  amended  section 
iaa6(d)(3KE)  of  the  Act  to  require  that 
wage  indexes  that  are  applied  to  the 
labor-related  portion  of  the  natiooai 
average  standardized  amounts  of  the 
prospective  payment  system  be  updated 
not  later  than  October  1. 1990.  and 
updated  annually  beginning  October  1. 
1993.  The  September  4, 1990  final  rule 
(55  FR  35990)  set  forth  a  revised  hospital 
wage  index  that  was  based  on  a  HCFA 
survey  of  hospital  wage  and  salary  data 
for  all  hospitals  subject  to  the 
prospective  paymeiU  system. with  cost 
reporting  periods  ending  in  calendar 
year  1988.  Home  office  costs  and  fringe 
benefits  associated  with  hospital  and 
;:jme  office  salaries  were  included  in 
the  updated  wage  index.  Nonhospital 
costs  were  excluded  from  the  wage 
index. 

In  the  September  4, 1990  final  rule  (55 
FR  3604TJ.  we  implemented  a  one  year 
phase-in.  of  the  updated  wage  index  for 
FY  I'SSl  to  lessen  the  impact  of  the  most 
significant  changes  in  wage  index 
values.  We  limited  the  percentage 


change  in  the  wage  iiuiex  value  to  8 
peeceat  plus  58  peccenl  of  the  difference 
between  the  8  percent  threshold  and  the 
new  wage  index  value. 

Section  llS(a]  of  the  Cootinning 
Resolution  of  October  1. 1990  (Pub.  L 
101-403)  extended  the  use  of  the  area 
wage  index  applicable  to  ptospective 
payment  system  hospitals,  that  was  m 
effect  on  September  3a  1999  (that  is.  the 
wage  index  in  use  in  FY  19B0,  which 
was  based  on  1984  hospUal  wage  data) 
to  discharges  occumng  on  or  alter 
October  1. 1990  and  befbce  October  21, 
1990.  Sechon  4407(^^(3)  of  Public  Law 
101-508  further  extended  ose  of  d»  FY 
T990  wage  index  for  prospective 
payment  hospitals  for  dtecharges 
occurring  on  or  after  October  21, 199ft 
and  before  January  1, 1991.  These 
changes  were  announced  in  a  notice 
published  elsewhere  in  this  issue  of  the 
Federal  itegister. 

Section  4402(d)(1)(A)  of  Public  Law 
101-508- specifies  that  a  wage  index 
based  on  1986  hospital  wage  data  will 
be  effective  for  discharges  occurring  on 
or  after  January  1. 1981  amd  before 
Octoba- 1. 1993.  Aleo,  section 
44Q2(d)(I)(S)  of  Public  Laew  lOS-SOS 
specifies  that  die  Secretary  shall  apply 
the  wage  indfx  wrthout  regard  to  a 
previous  survey  of  nvagesand  wa^- 
related  cost*,  fheretere.  we  are  revising 
the  wage  index  to  eliminate  the  one  year 
phase-in  period  8«<  f\Trth  in  the 
September  4. 1998  final  rule  (56  FR 
3004-1). 

In  addition,  in  determininf  the  wage 
index  for  discharges  occurring  on  or 
after  January  1. 1991.  we  have 
incorporated  all  cerrcctions  of  errors 
that  have  been  identified  in  the  survey 
vwge  data  since  the  publication  of  the 
September  4, 1990  final  rule.  We  beUeve 
it  is  appropriate  to  incorporate  these 
changes  so  that  the  wage  index  will  be 
based  on  the  best  available  data.  In  this 
regard,  we  note  that  Public  Law  101-508 
requires  only  that  the  wage  index 
effective  Januarj- 1. 199T  be  based  on  the 
1989  wage  data.  There  is  no  requirement 
that  the  same  wage  data  used  to 
constract  the  wage  index  in  the 
September  4,  1990-final  rule  be  used  to 
construct  the  January  1, 1991  wage 
index.  Moreover,  since  the  wage  index 
values  that  were  published  in  the 
September  4. 1996  final  rule  hawe  never 
gone  into  e€6ect  w*  do  not  consider  the 
corrections  we  are  making  to  be  nnd- 
year  corrections. 

If  we  were  to  treat  these  corrections 
as  mid-year  corrections,  w*  weuid  be 
required  under  section  1886(d)(3)(E)  of 
the  Act  and  i  412.63(1)(4)  to  make  a 
retroactive  budget  neatrality  adjustment 
to  the  standardized  amotints  at  the 
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beginning  of  FY  1992.  This  is  because,  as 
discussed  in  the  September  4. 1990  final 
rule  (55  FR  36042),  when  mid-year 
corrections  are  made  pursuant  to 
{  412.63(1),  the  correction  in  the  wage 
index  value  for  the  affected  area  is 
effective  prospectively  from  the  date  the 
revision  is  made;  however,  both  the 
corresponding  prospective  adjustment  to 
the  wage  index  values  for  all  other  wage 
areas  (to  reflect  the  effect  of  the 
corrected  data  on  the  national  average 
hourly  wage)  and  the  budget  neutrality 
adjustment  to  the  standardized  amounts 
required  by  section  1886(d)(3)(E)  (to 
account  for  the  effect  on  payments  of 
the  mid-year  corrections),  are  not  made 
until  the  beginning  of  the  next  fiscal 
year.  In  this  particular  circumstance,  we 
believe  it  would  not  make  sense  to  wait 
until  the  beginning  of  FY  1992  before 
making  the  adjustment  to  the  wage 
index  values  for  unaffected  areas  and 
the  retroactive  budget  neutrality 
adjustment.  Since  we  are  required  by 
Public  Law  101-508  to  make  a  mid-year 
shift  from  use  of  1984  wage  survey  data 
to  use  of  1988  wage  survey  data,  we 
believe  it  is  appropriate  to  make  all  the 
wage  index  corrections  and  adjustments 
at  the  same  time.  We  therefore  have 
done  so,  and  the  new  national  average 
hourly  wage  is  $13.9602. 

We  note  that  Congressional  action 
which  extended  the  use  of  the  wage 
index  based  on  1984  data  for  the  first 
quarter  of  FY  1991  has  a  similar  effect  as 
a  phase-in  of  the  wage  index  based  on 
1968  data.  That  is,  to  mitigate  the  swings 
in  wage  index  values  that  would 
otherwise  have  occurred.  Public  Law 
101-508  has.  in  effect,  provided  hospitals 
a  25  percent/75  percent  blend  of  the 
1984  and  1988  wage  data  over  the  course 
of  FY  1991. 

The  wage  indexes  are  shown  in 
Tables  4a  through  4e  in  the  Addendum 
of  this  final  rule  with  comment  period. 
The  September  4. 1990  final  rule  (55  FR 
36109)  included  Table  4f,  which  was 
comprised  of  wage  index  values  for 
areas  subject  to  the  wage  index  phase- 
in.  This  table  is  no  longer  applicable 
since  the  phase-in  period  to  lessen  the 
impact  of  the  most  significant  changes  in 
wage  index  values  has  been  eliminated 
by  section  4002(d)(1)(B)  of  Public  Law 
101-508. 

B.  Revisions  to  the  Wage  Index  fur 
Rural  Counties  Whose  Hospitals  are 
Deemed  Urban 

Under  section  1886(d)(8)(B)  of  the  Act, 
for  discharges  occurring  on  or  after 
October  1. 1988.  hospitals  in  certain 
rural  counties  adjacent  to  one  or  more 
Metropolitan  Statistical  Areas  (MSAs) 
are  considered  to  be  located  in  one  of 
the  adjacent  MSAs  if  certain  standards 


are  met.  Under  this  provision,  as  a  part 
of  the  September  30, 1988  prospective 
payment  system  final  rule,  we  classified 
the  wage  data  for  those  rural  areas  as  if 
the  hospitals  in  those  areas  were 
located  in  the  adjacent  MSAs  and 
recomputed  the  wage  index  values  for 
the  affected  MSAs  and  rural  areas. 

Because  inclusion  of  the  wage  data 
from  rural  hospitals  that  are  considered 
to  be  located  in  an  adjacent  MSA  under 
section  1886(d)(8)(B)  of  the  Act  resulted 
in  the  reduction  of  the  wage  index 
values  of  several  MSAs  and  rural  areas. 
Congress  enacted  section  8403(a)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (Pub.  L.  100-647).  Under  that 
provision,  which  added  a  new  section 
1886(d)(8|(C)  to  the  Act,  if  the  inclusion 
of  wage  data  from  rural  hospitals  now 
considered  to  be  located  in  an  urban 
area  resulted  in  a  reduction  of  the  wage 
index  value  .jr  the  affected  MSA,  or 
resulted  in  a  reduction  of  the  wage 
index  value  for  the  rural  area  from 
which  these  data  were  now  excluded, 
then  the  wage  index  values  for  those 
affected  areas  were  determined  as  if 
section  1886(d)(8)(B)  of  the  Act  had  not 
been  enacted.  In  addition,  the  wage 
index  value  for  hospitals  located  in  rural 
counties  that  were  deemed  urban  was 
determined  on  a  county-specific  basis  as 
if  the  county  were  a  separate  urban 
area.  This  provision  was  implemented 
as  part  of  the  September  1, 1989 
prospective  payment  system  final  rule 
(54  FR  36476). 

For  some  hospitals  in  counties 
redesignated  as  urban  under  the 
provisions  of  section  1886(d)(8)(B)  of  the 
Act,  the  application  of  county-specific 
wage  index  values  for  FY  1990  resulted 
in  lower  total  prospective  payments 
than  what  those  hospitals  had  received 
in  FY  1989  because  those  hospitals  were 
now  subject  to  a  lower  wage  index 
value.  For  some  redesignated  hospitals, 
such  as  those  that  had  a  county-specific 
wage  index  value  lower  than  the 
Statewide  rural  wage  index,  the 
decrease  in  payment  was  significant.  In 
fact,  some  county-specific  wage  index 
values  were  so  low  that  some  rural 
hospitals  redesignated  as  urban 
hospitals  received  lower  payments  than 
they  would  have  received  if  they  had 
been  designated  as  rural  hospitals. 

In  order  to  address  the  adverse  impact 
on  certain  redesignated  hospitals  that 
resulted  from  the  implementation  of 
section  8403(a)  of  Public  Law  100-647, 
Congress,  in  section  6003(h)  of  Public 
Law  101-239,  revised  the  methodology 
for  applying  the  wage  index  to  hospitals 
affected  by  section  1886(d)(8)(B)  of  the 
Act.  Under  section  6003(h)(3)  of  Public 
Law  101-239.  section  1886(d)(8)(C)  of  the 


Act  was  revised  with  respect  to 
discharges  occurring  on  or  after  April  1, 
1990.  That  provision  revised  the 
application  of  the  wage  index  to 
redesignated  hospitals  based  on  the 
hypothetical  impact  that  the  wage  data 
from  these  hospitals  would  have  on  the 
wage  index  value  of  the  MSA  to  which 
they  have  been  redesignated.  Therefore, 
the  wage  index  values  were  determined 
by  considering  the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  one  percentage 
point  or  less,  the  MSA  wage  index  value 
applies  to  the  redesignated  hospitals 
deemed  to  be  a  part  of  that  MSA.  The 
MSA  wage  index  value  is  determined 
exclusive  of  the  wage  data  for  the 
redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  MSA 
wage  index  value  by  more  than  one 
percentage  point,  the  wage  index  is  | 
applied  separately  to  the  MSA  and  to 

the  hospitals  deemed  to  be  part  of  that 
MSA.  In  this  case,  the  redesignated 
hospitals  continue  to  have  their  wage 
index  determined  on  a  county-specific 
basis,  as  if  their  county  were  a  separate 
urban  area.  However,  the  wage  index 
for  such  county  will  not  be  less  than  the 
Statewide  rural  wage  index. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  data  for  redesignated  hospitals 
continue  to  have  their  wage  index 
calculated  as  if  no  redesignation  had 
occurred.  Those  rural  areas  whose  wage 
index  values  increased  as  a  result  of 
excluding  the  wage  data  for  the 
excluded  hospitals  continue  to  have 
their  wage  index  calculated  exclusive  of 
the  redesignated  hospitals. 

Section  4002(h)  of  Public  Law  101-508 
amended  section  1886(d)(8)(C)  of  the  Act 
effective  for  discharges  occurring  on  or 
after  January  1, 1991  by  specifying  that  if 
including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  an  urban  area  by  more 
than  one  percentage  point,  the  wage 
index  value  for  that  urban  area  is  to  be 
calculated  and  applied  separately  to 
hospitals  located  in  that  urban  area 
(excluding  the  redesignated  hospitals). 
In  lieu  of  a  county-specific  wage  index, 
the  hospitals  that  are  redesignated  are 
to  use  the  wage  index  value  of  the  MSA 
that  results  from  including  the  wage 
data  of  the  redesignated  hospitals  in  the 
determination.  However,  the  wage  index 
value  for  the  redesignate  .1  hospitals 
cannot  be  less  than  the  Statewide  rural 
wage  index  value. 

The  revised  wage  index  values 
effective  for  discharges  occurring  on  or 
afier  January  1, 1991  are  shown  in 
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TaUa»4v  and  4b  ef  da»  Addarfion.  The 
revi8«<ti«airtncba  valaeafarliie 
redesignated  hospitals  uvciuitatard<ia 
Tables  4c  through  4e. 

C.  PaymentafopHoapUalthatSarvta 
Disproportionate  Shase  of  Low-Incom» 
Patients  (§41Z1Q6J, 

Secl&D  IMflCdpXF)  af  the  Act 
provide*  for  addittaml  piiyin—l*  to 
prospective  payment  hospitals  that 
serve  at  ditpreporticnate-  ahan  aflow- 
ineooMrpatleitfft  Ubdec  section 
1886(d)(5)(F)(v)  of  the  Aet  and  undfcr 
S  412.106^);  e£  th»ce9d«Hioo»  JBer 
dischargee  ecciuriag  oir  or  after  Aprii  1. 
1990,  a  haapMal  qua^nsfora 
disproyoctiQBate  abate  adjuWnwrU  if 
doring  the  hotf  i4al'e  e»st  oeportijiig' 
period,  the  hospital  has  a 
dispcoporlionata  paticBt  pescentagethat 
is  at  least  equal  to— 

•  15.  percent  for  an  urbaa  boapital 
with  IjOO'DI  more  beds,  oi  a  rurai  hospital 
with  500-ar  more- beds. 

•  40*  percent  for  an  urban  hospital 
witLfawet  than  100  beds. 

•  45  percent  for  a  rural  hospital  with 
100  or  fewer  beds  that  is  not  a  sole 
community  hospilaL 

•  Sd  percent  foe  a  rural  hospital  that 
either  has  more  than  TOO. beds  but  fewer 
than  500  beds  or  is  classified  as  a  safe 
community  hospital 

In  addition,  a  hospital  can  qoallJV  for 
a  disproportionate  share  adjustment,  if 
as  providerf  for  hi  ff  412:it)6(c)f2).  the 
hospital  has  100  or  more  bechi,  is  located 
in  an  orben  area,  arrdreceivee  more 
than  30  percent  of  net  inpatient  revenues 
from  State  and  IbcaT  govennnerrt  soinrres 
for  the  care  of  infigent  patients  not 
eligible  fbrMtedfeare  orMtedicaid. 

Sections  1886(d?f53{F}'{mTand(5rIof 
the  Act  define  ^kv  alltnweMe 
dispropoFtienete-eheHe  edf^sttnente  that 
are  addM^  to  the-Fedeml  portion  of 
MedksaPB  prospecttve  payment*  for 
those  hospitaffr  described  in  sections 
1886(d){B){F)  0)  end  Pr)  of  the  Aet  thet 
meet  tihe  dieproportionete  sharv 
qualificadtnK  For  dieelimges  oecuiring 
on  or  after /^ffill.  IWO;  thoee 
adfustments  ere  as  ftjHoww 

•  A  hospital  Ibcated  in  an  urban  area 
and  having  100  ormore  beds,  or  a 
hespital  located  in  a  rard  area  and 
having  SMor  more  beds,  with  a 
disprepoctioiiate  patient  perceotafe  of 
greater  thsm  20i2  percent  reeeives-  a 
disproportionate  share  adjustment  thcrt 
will  incwaee  theDRG  revenue  by  5.82 
percent  |ihie6&^  percent  of  the  difference 
between  its  tfeproportionate  patient 
percentage  and  2(U  percent.  If  the 
hospital's  dtepreportienate  patient 
percentage  ielese  ^ia«T  2D.2  percent,  the 
hospileli't  DnCnruenue>ie  mcrcaeedby 
2.5  percent  pUw  W  percent  of  the 


diffeccocc  between  ies  dispropoFttona^e 
patient  perceatBg*  and  IS-pereant. 

•  The  dispmportleaate  diape 
8($ustaRDfc£DE  oebaa  hoapitelB'  with' 
fewer  thanlW  hediia  5  pcreanT. 

•-  A  baoepitai  InsEtedin  asrund  am 
that  is  classified  avbotkcBnralne&md 
center  and  an  SCH  receives  a 
disproportionate  share  adjustment  that 
increaaet  the  ¥*i»talipaiiitm  ei  the 
hospital's  DfiC  Bevanue  b«  the  gnater  of 
U)  peceeQt.or  i,peisaabpka  fiO^pascent 
olthe  di£{iereBce.b«tif«een  the  hospital's 
disprapoitianate  patient  percentage  and 
30  percanL 

•  A  hospital  located  in.  a.  rural  atea 
and  classified  as  a  rural  referral  center 
receives  a  dispropcsttante  shnv 
adjustment  that  increases  the  hospital's 
DRG  revenue  by  4- percent  plus  80 
percent  of  the  dHTference  between  its 
disproportfonate  patient  pereentage  and 
30  percent 

•  A  hospftel  located  in  a  rural  area 
and  dassiffed  as  art  SCH  receivee  a 
disproportionate  share-  adfuetftient  that 
inoreaeee  die  Federal  portion  of  tiw 
hospitaf*  DRG  revenue  by  »  percent. 

•  Forahospjtaf  iwthffewertftanSW 
bed»h}ca'tadliir»RB«i  ares,  whieh-ie 
not  deesified  as-  a-  ninri  referral'  eastfer 
or  an  SCH;,ti»  dtepivportionate  share 
adju^meatv^pecBi^it 

•  Tbrdfi^nopoctlsaate  shera  payment 
adpistBmiit  fasterivMrperccntfaee 
hospital  that  quahfies  for  a 
disproportionate  share  adjustment 
under  |:tt2.1QB(c)(2^.  dlatia^lhrho^utel 
has  100  or  more  beds,  is  located  in  an 
orben  ana.  and  receives  mone  tilan  3D 
percent  o£  net  l"y  **■■«♦  reveoise*  ioam 
&ate  aod  laeal  gevemm^  seorceo  ior 
the  care  of  indigent  patients  not  ehgtble 
for  Medicare  or  Medicaid. 

Seetiaa  1tm(f^VtM  ol  ^^^  ^** 
101-5at>«ueud»d'sechen 
1886{d)(5)nnpBii|;af  the  Act  ta  pwvidr 
for  an  increase  in  disproportionate  share 
pMymente  fbuwbaii  b«»pita4«  with  IW 
or  more  bada  aod  oaal  haspital*  with 
500  or  more  beds  that  have  a 
diBproportionata  patient  percentage 
greiitBr  than  20.2  percent  For  discharges 
occurring  on-  or  after  January  U  T3Bt  and 
before  October  1, 1993.  these  hospilals 
will  receive  5.62  percent  plus  70  percent 
of  the  *fference  between  the  hospital's 
disproportionate  patient  percentege  and 
20.2  pereent.  For  diasharges  occurxingon 
or  a^  October  1, 10Q3  and  before 
October  1, 19M  these  hospitalr  wdl 
receive  5.88  percent  plus  80  percent  of 
the  difftrenoe  bettveen  the  hospital's 
disproportionate  share  percentege  and 
SfiZ  peocent.  EHecHvo'with  (fiechargee 
occuiring^on  orsHfterOctoherl.  1994. 
these  hoepitalta  wiH  receive-  5.8t  percent 
plus  82.5  percent  of  the  difference 


between  the  hoepitaf »  drsproporttbnate 
share  percentege  and"  28.2  percent. 

For  urban  hospitals  with  ItJO  or  more 
beds  or  rural  hospitals  with  500  or  more 
beds  and  a  disproportionate  share 
percentage  of  2a2  percent  or  less, 
section  4OOZ{b0J  increases  the 
hospitals  disproportionate  share 
adjustment  ttt2.5  percent  pliiS  65  percent 
of  its  disproportionate  share  patient 
percental  and  IS  peseenteflfeetwe  with 
discharges  occuKlng.aD  ar  after  October 
1, 1903. 

Section  4002(b)(2)  of  PuWic  Law  Iflt- 
508  amended  section  18a6(d)t5)(FJiiiiJ  of 
the  Act  to  specif^  that  the  applicable 
cfisproportfonafe  share  adjustment  for 
urban  hospitals  with  KXI  or  more  beds 
receiving-more  than  30  percent  ofnet 
inpatient  cevenues  from  State  and  focal 
government  sources  for  the  care  of 
indigent  patients  will  be  Increased  fhim 
30  to  35  percent  fbt  discharges  occurring 
on  or  after  Ottober  1 1990.  Public  Law 
lOT-508  made  no  change  in  the 
disproportionate  share  acQustmenl  for 
other  hospitals  effective  January  1, 19§1. 

SectioK  40Q2(b)13j  amended  section 
1886(dJ  to  eliminate  the  sunset  provision 
for  the  disproportionate  share 
adjustment  ftior  ta  the  enactment  oL 
Public  Law  lBl-508  tha  dispioportionaLe 
share,  adjustxient  provision  was  to 
expire  eSactiwe  with  disrhargeo 
occurring  on  or  after  October  1,  IflSfi. 
Sactiaa  40Q2(bJ(<4j^i  of  PubU&Law 
im  Wft  amended  •actioa 
188a(d)(2UCK»F)  to  previdft  dwi  the 
standaidiaed  amouala  shaU.oot  be 
restandasdiaEaLto  t^tf  intO'aacaoBt  the 
effect  af  addilional  paymeBtftmade  to 
qualifyiikg  diapcepartiooate  shai» 
hoapitak  undsE  sestioa:4Qa2^HlJ:of 
Pnblic  L»w  KTb-AOa. 

rV.  Changes  m  theReguisthiin 

\Aia  have  mede  d»  {eAowEV-ckanges 
to  the  regulatiain  tnaad  on  promaiaa 
conecroii^pafjmeiBt  to^  pme^ctive 
paynuBt  hoapit^  cootaiiMd  in  maHanM 

4aB2.arai  nff  of  Public  kawiaL-6M  that 
were  set  forth  and  pubhshed  elsewhese 
in  thianaer  oftheFodanltagiBlw  or  in 
the  ptaafflbie  of  thie  Saal  mle  widi 
comment  peued. 

•  Section  4M.i»ha«  boen  amended  t* 
provide  fbf  fte  aCTdiBaWe  pereentage 
change  in  the  Federal  retes  for  fiscal 
yearwet  thrwigh  fisGal  year  1W8 

•  Section  ♦lZ73(r)  has  been  amended 
tTT  provide  for  the  appti cable  percentHge 
change  in  the  hospital-speciCc  rate  for 
fiscal  year  1«91  and  the  fWlowing years 
for  hospitals  for  whit*  a  hospital- 
gpecific  rate  based  on  a  fiscal' year  1382 
base  period  or  fiscal  year  1987  base 
period  applies. 
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•  Section  412.106  has  been  revised  to 
reflect  that  the  disproportionate  share 
ad)ustment  applicable  to  certain 
hospitals  serving  a  disproportionate 
share  of  low  income  patients  has  been 
increased. 

•  Section  412.120(c)  has  been 
removed  since  the  offset  for  the  services 
of  physician  assistants  furnished  to 
hospital  inpatients  was  eliminated. 

V.  Other  Required  Information 

A.  Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  in  the 
Effective  Date 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  for  a  regulation  to 
provide  a  period  for  public  comment. 
However  we  may  waive  that  procedure 
if  we  find  good  cause  that  prior  notice 
and  comment  are  impractical, 
unnecessary,  or  contrary  to  public 
interest.  In  addition,  section 
1871(b)(2)(B)  of  the  Act  provides  that  the 
notice  of  proposed  rulemaking  is  not 
required  if  a  statute  establishes  a 
specific  deadline  for  implementation 
that  is  less  than  150  days  from 
enactment.  Also,  section  1871(b)(2)(A)  of 
the  Act  provides  that  a  notice  of 
proposed  rulemaking  is  not  required 
where  a  statute  specifically  permits  a 
regulation  to  be  issued  in  interim  final 
form  or  otherwise  with  a  shorter  period 
for  public  comment.  Section  4207(k)  of 
Public  Law  101-508  provides  that  we 
may  issue  regulations  on  an  interim  or 
other  basis  as  may  be  necessary  to 
implement  certain  provisions  of  that 
law.  Because  the  provisions  of  Public 
Law  101-506  implemented  by  this  final 
rule  take  effect  only  57  days  after  the 
statute's  enactment  on  November  5, 

1990,  and  because  we  believe  section 
4207{k)  of  Public  Law  101-508  allows  for 
a  waiver  of  the  notice  of  proposed 
rulemaking  to  implement  these 
provisions,  we  find  good  cause  to  waive 
the  notice  of  proposed  rulemaking. 
However,  we  are  providing  a  60-day 
comment  period  for  public  comment,  as 
indicated  at  the  beginning  of  this  final 
rule. 

In  addition,  we  normally  provide  a 
delay  of  30  days  in  the  effective  date  for 
documents  such  as  this.  However,  if 
adherence  to  this  procedure  would  be 
impractical,  unnecessary,  or  contrary  to 
public  interest,  we  may  waive  the  delay 
in  the  effective  date.  Under  the  clear 
direction  contained  in  Public  Law  101- 
508,  the  effective  date  for  the  provisions 
included  in  this  final  rule  is  January  1, 

1991.  In  addition,  in  general,  the  wage 
index  and  disproportionate  share 
provisions  implemented  in  this  final  rule 
are  beneficial  to  some  hospitals.  If  we 
were  to  provide  for  a  30-day  delay  in  the 


effective  date  for  these  changes,  these 
hospitals  would  be  deprived  of  the  full 
benefits  of  these  provisions.  Thus,  a  30- 
day  delay  in  the  effective  date  would  be 
contrary  to  the  public  interest. 
Therefore,  we  find  good  cause  to  waive 
the  usual  30-day  delay. 

B.  Paperwork  Reduction  Act 

This  final  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  through  3511). 

C.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
concerning  regulations,  we  cannot 
acknowledge  or  respond  to  the 
comments  individually.  However,  if  we 
decide  that  changes  are  necessary  as  a 
result  of  our  consideration  of  all 
comments  received  by  the  date  and  time 
specified  in  the  "DATES"  section  of  this 
preamble,  we  will  respond  to  the 
comments  and  issue  any  appropriate 
changes  in  the  final  rule  that  implements 
changes  to  the  inpatient  hospital 
prospective  payment  system  and  sets 
forth  the  FY  1992  rates,  which  will  be 
published  on  approximately  September 
1. 1991. 

List  of  Subjects  in  42  CFR  Part  412 

Health  facilities.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below; 

CHAPTER  IV— HEALTH  CARE  FINANCING 
ADMINISTRATION  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

SUBCHAPTER  B— MEDICARE  PROGRAM 

Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1815(e).  1871,  and 
1886  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395g(e).  1395hh.  and  1395ww). 

B.  In  subpart  D,  S  412.63,  paragraph  (i) 
IS  revised;  paragraphs  (j),  (k),  and  (1)  are 
redesignated  as  paragraphs  (n),  (o),  and 
(p),  respectively;  and  new  paragraphs 
(i)'  W-  (I)-  and  (m)  are  added,  to  read  as 
follows: 


Subpart  D— Basic  Methodology  for 
Determining  Federal  Prospective 
Payment  Rates 

§  412.63    Federal  rates  (or  fiscal  years 
after  Federal  fiscal  year  1984. 

•  •  •  •  • 

(i)  Applicabler  percentage  change  for 
fiscal  year  1991.  (1)  The  applicable 
percentage  change  for  fiscal  year  1991 
is — 

(i)  For  discharges  occurring  on  or  after 
October  1, 1990  and  before  October  21, 
1990.  52  percent; 

(ii)  For  discharges  occurring  on  or 
after  October  21, 1990  and  before 
[anuary  1, 1991,  0.0  percent;  and 

(i:i)  For  discharges  occurring  on  or 
after  January  1, 1991  and  before  October 
1, 1991— 

(A)  4.5  percent  for  hospitals  located  in 
rural  areas;  and 

(B)  3.2  percent  for  hospitals  located  in 
large  urban  areas  and  other  urban  areas. 

(2)  For  purposes  of  determining  the 
standardized  amounts  for  discharges 
occurring  on  or  after  October  1, 1991,  the 
applicable  percentage  change  for  fiscal 
year  1991  is  deemed  to  have  been  the 
percentage  change  provided  for  in 
paragraph  (i)(l)(iii)  of  this  section. 

(j)  Applicable  percentage  change  for 
fiscal  year  1992.  The  applicable 
percentage  change  for  fiscal  year  1992  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (generally  described  in 
§  413.40(c)(3)(ii)  of  this  subchapter)— 

(1)  Minus  0.6  percentage  point  for 
hospitals  located  in  rural  areas. 

(2)  Minus  1.6  percentage  points  for 
hospitals  located  in  large  urban  areas 
and  other  urban  areas. 

(k)  Applicable  percentage  change  for 
fiscal  year  1993.  The  applicable 
percentage  change  for  fiscal  year  1993  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (generally  described  in 
§  413.40(c)(3)(ii)  of  this  subchapter)— 

(1)  Minus  0.55  percentage  point  for 
hospitals  located  in  rural  areas. 

(2)  Minus  1.55  percentage  points  for 
hospitals  located  in  large  urban  areas 
and  other  urban  areas. 

(1)  Applicable  percentage  change  for 
fiscal  year  1994.  The  applicable 
percentage  change  for  fiscal  year  1994  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (generally  described  in 
§  413.40(c)(3)(ii)  of  this  subchapter)— 

(1)  Plus  1.5  percentage  points  for 
hospitals  located  in  rural  areas. 

(2)  For  hospitals  located  in  large 
urban  areas  and  other  urban  areas. 

(m)  Applicable  percentage  change  for 
fiscal  year  1995.  The  applicable 
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percentage  change  for  fiscal  year  1995  is 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (generally  described  in 
§  413.40(c)(3)(ii)  of  this  subchapter)— 

(1)  Plus,  for  hospitals  located  in  rural 
areas,  the  percentage  increase 
necessary  so  that  the  average 
standardized  amounts  computed  under 
paragraphs  (c)  through  (i)  of  §  412.63  are 
equal  to  the  average  standardized 
amounts  for  hospitals  located  in  an 
urban  area  other  than  a  large  urban 
area. 

(2)  For  hospitals  located  in  large 
urban  areas  and  other  urban  areas. 
***** 

C,  Subpart  E  is  amended  as  follows: 

Subpart  E— Determination  of 
Transition  Period  Payment  Rates 

1.  In  5  412.73,  the  introductory  text  of 
paragraph  (c){7)(i)  is  revised;  paragraph 
{c)(7)(ii)  is  redesignated  as  paragraph 
(c)(7)(iii);  new  paragraph  (c){7)(ii)  is 
added;  paragraph  (c)(8)  is  revised;  and 
paragraph  (c)(9)  is  added  to  read  as 
follows: 

§  412.73    Determination  of  the  hospital- 
specific  rate  t>ased  on  a  Federal  fiscal  year 
1982  base  period. 
***** 

(c)  Updating  base-year  costs.  *  *  * 
***** 

(7)  For  Federal  fiscal  year  1990.  (i) 
Except  as  described  in  paragraph 
(c)(7)(ii)  of  this  section,  for  cost 
reporting  periods  beginning  in  Federal 
fiscal  year  1990,  the  base-period  cost  per 
discharge  is  updated  as  follows: 
***** 

(ii)  For  discharges  occurring  on  or 
after  October  21, 1990  and  before 
January  1, 1991,  the  base-period  cost  per 
discharge,  updated  as  set  forth  in 
paragraph  (c)(7)(i)  of  this  section,  is 

reduced  by  5.5  percent. 

***** 

(8)  For  Federal  fiscal  year  1991.  (i) 
Except  as  described  in  paragraph 
fc)(8;(ii)  of  this  section,  for  cost 
reporting  periods  beginning  in  Federal 
fiscal  year  1991.  the  base-period  cost  per 
discharge  is  updated  by  5.2  percent. 

(ii)  For  discharges  occurring  on  or 
after  October  21, 1990  and  before 
January  1. 1991,  the  base-period  cost  per 
discharge  is  updated  by  0.0  percent. 

(iii)  For  purposes  of  determining  the 
updated  base  period  costs  for  cost 
reporting  periods  beginning  in  Federal 
fiscal  year  1992,  the  update  factor  for  the 
cost  reporting  period  beginning  during 
Federal  fiscal  year  1991  is  deemed  to 
have  been  the  percentage  change 
provided  for  in  paragraph  {c)(8)(i)  of  this 
sec'ion. 


(9)  For  Federal  fiscal  years  1992  and 
following.  For  Federal  fiscal  years  1992 
and  following,  the  update  factor  is 
determined  using  the  methodology  set 
forth  in  paragraphs  (j)  through  (m)  of 
§  412.63. 
***** 

2.  In  §  412.75,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  412.75    Determination  of  the  hospital- 
specific  rate  based  on  a  Federal  fiscal  year 
1987  base  period. 
•         •         »         *         • 

(d)  Updating  base-period  costs.  For 
purposes  of  determining  the  updated 
base-period  costs  for  cost  reporting 
periods  beginning  in  Federal  fiscal  year 
1988,  the  update  factor  is  determined 
using  the  methodology  set  forth  in 
§  412.73  (c)(5)  through  (c)(9). 

•  •  «  •  « 

D.  In  subpart  G.  §  412.106.  the 
introductory  text  of  paragraph  (dl(2)(i)  is 
republished;  and  paragraphs  (d)(2)(i)(A), 
(d)(2)(i)(B),  and  (d)(2)(v)  are  revised  to 
read  as  follows; 

Subpart  G— Special  Treatment  of 
Certain  Facilities 

§  4 1 2. 1 06    Special  treatment  Hospitals  that 
serve  a  disproportionate  share  of  low- 
Income  patients. 
***** 

(d)  Payment  adjustment. 
***** 

(2)  Payment  adjustment  factors,  (i)  If 
the  hospital  meets  the  criteria  of 
paragraph  (c)(l)(i)  of  this  section,  the 
payment  adjustment  factor  is  equal  to 
one  of  the  following: 

(A)  If  the  hospital's  disproportionate 
patient  percentage  is  greater  than  20.2 
percent,  the  applicable  payment 
adjustment  factor  is  as  follows: ' 

[1]  For  discharges  occurring  on  or 
after  April  1, 1990  and  before  January  1, 
1991,  5.62  percent  plus  65  percent  of  the 
difference  between  20.2  percent  and  the 
hospital's  disproportionate  patient 
percentage. 

[2]  For  discharges  occurring  am  or 
after  January  1, 1991  and  before  October 

1. 1993,  5.62  percent  plus  70  percent  of 
the  difference  between  20.2  percent  and 
the  hospital's  disproportionate  patient 
percentage. 

(J)  For  discharges  occurring  on  or 
after  October  1, 1993  and  before  October 

1. 1994,  5.88  percent  plus  80  percent  of 
the  difference  between  20.2  percent  and 
the  hospital's  disproportionate  patient 
percentage. 

(•/)  For  discharges  occurring  on  or 
after  October  1. 1994,  5,88  percent  plus 
82.5  percent  of  the  difference  between 
20.2  percent  and  the  hospital's 
disproportionate  patient  percentage. 


(B)  If  the  hospital's  disproportionate 
patient  percentage  is  less  than  20  2 
percent,  the  applicable  payment 
adjustment  factor  is  as  follows: 

[1)  For  discharges  occurring  on  or 
after  .April  1. 1990  and  before  January  1, 
1993,  2.5  percent  plus  60  percent  of  the 
difference  between  15  percent  and  the 
hospital's  disproportionate  patient 
percentage. 

[2]  For  discharges  occurring  on  or 
after  January  1. 1993.  2.5  percent  plus  65 
percent  of  the  difference  between  15 
percent  and  the  hospital's 
disproportionate  patient  percentage, 
***** 

(v)  If  the  hospital  meets  the  criteria  of 
paragraph  (c)(2)  of  this  section,  the 
payment  adjustment  factor  is  as  follows: 

(A)  30  percent  for  discharges 
occurring  on  or  after  April  1, 1990  and 
before  October  1. 1990. 

(B)  35  percent  for  discharges  occurring 
on  or  after  October  1. 1990. 

E.  In  subpart  H.  §  412  120,  paragraph 
(c)  is  removed. 

Subpart  H— Payments  to  Hospitals 
Under  the  Prospective  Payment 
System 

§  4 1 2. 1 20    Reductions  to  total  payments. 
*         *         •         •         • 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93  733.  Medicare— Hospital 
Insurance:  No.  93.744.  Medicare- 
Supplementary  Medicare  Insurance) 

Dated:  December  20. 1990. 
Gail  R.  Wilensky, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  December  24, 1990. 
Louis  W.  Sullivan, 

Secretary. 

Note:  The  following  addendum  and 
appendix  will  not  appear  in  the  Code  of 

Federal  Regulations. 

Addendum — Schedule  of  Standardized 
.Amounts  Effective  With  Discharges 
Occurring  On  or  After  January  1, 1991 

/.  Changes  to  FY  1991  Prospective 
Payment  Rates 

On  September  4.  1990.  we  published  a 
final  rule  (55  FR  35990)  that  set  forth  the 
methods,  amounts,  and  factors  for 
determining  the  FY  1991  prospective 
payment  rates.  We  also  established,  for 
cost  reporting  periods  beginning  during 
FY  1991.  new  target  rate  percentages  for 
determining  the  rate-of-increase  limits 
for  hospitals  excluded  from  the 
prospective  payment  system. 

Under  that  final  rule,  in  accordance 
with  sections  1886(b)(3)(B)(i)  and 
1886(d)i3)(A)  of  the  Act.  the  applicable 
percentage  increase  in  the  average 
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standardized  amounts  for  prospective 
payment  hospitata  effective  with 
discharges  occurring  on  or  after  October 
1. 1990  and  the  hospital-specific  rate  for 
sole  community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1990 
was  the  percentage  increase  in  the 
hospital  market  basket  (that  is,  5.2 
percent). 

Based  on  the  expiration  of  the 
statutory  authority,  we  also 
discontinued  use  of  the  regional  floor  for 
prospective  payment  rates  for 
discharges  occurring  on  or  after  October 

1,199a 

Elsewhere  in  this  issue  of  the  Federal 
Register,  we  published  a  notice  that 
announced  self-implementing  changes 
that  affected  payment  to  hospitals 
resulting  from  Public  Law  101-403  and 
Public  Law  101-506.  In  that  notice,  we 
published  revised  standardized  amounts 
that  were  effective  for  discharges 
occurring  on  or  after  October  1. 1990  and 
before  October  21. 1990.  These  revised 
standardized  amounts  were  the  result  of 
two  provisions  set  forth  in  section  115(b] 
of  Pubhc  Law  101-403.  Section  115(bKl) 
of  Pubhc  Law  101-403  amended  section 
1886{dKlKA)(iii)  of  the  Act  to  extend  the 
regional  floor  provision  through  October 
20. 199a  Section  115(b)(2)  of  Public  Law 
101-403  requires  that,  for  that  20-day 
period,  estimated  aggregate  payments  to 
hospitals  were  to  be  budget  neutral,  that 
is,  estimated  aggregate  payments  with 
the  regional  floor  were  to  equal  what 
estimated  aggregate  payments  would 
have  been  without  the  continuation  of 
the  regional  floor.  The  resulting  rates 
were  shown  in  Tables  la-i,  Ib-i.  and  Ic- 
i  of  that  notice.  Section  4002(e]  of  Public 
Law  101-508  further  amended  section 
1886(d)(l)(A)(iii)  of  the  Act  to  extend  the 
regional  floor  provision  through 
discharges  occurring  before  October  1. 
1993.  This  provision  is  not  subject  to  a 
budget  neutrality  requirement. 

Also  addressed  in  the  notice 
published  elsewhere  in  this  issue  of  the 
Federal  Register  were  the  changes  made 
in  section  4007  of  Public  Law  101-508 
that  provided  for  a  freeze  in  the  level  of 
Medicare  Part  A  payments  for  the 
period  October  21, 1990  through 
December  31. 1990.  Section  4007(aKl)  of 
Public  Law  101-508  stated  that  the 
market  basket  percentage  increase 
(described  in  section  1886(b)(3)(B)(iii)  of 
the  Act]  that  is  applicable  to  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system  was  deemed  to  be  0  percent  for 
discharges  occurring  on  or  after  October 
21. 1990  and  before  January  1, 1991.  The 
revised  standardized  amounts  effective 


for  discharges  occurring  on  or  after 
October  21. 1990  and  before  January  1. 
1991  were  contained  in  Tables  la-ii,  Ib- 
ii.  and  Ic-ii  of  the  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Under  section  1886(b)(3)(C)(ii)  of  the 
Act.  the  hospital-specific  rate  applicable 
to  sole  community  hospitals  and 
Medicare-dependent,  small  rural 
hospitals  for  a  given  cost  reporting 
period  is  the  hospital-specific  rate  for 
the  preceding  12-month  cost  reporting 
period  updated  by  the  applicable 
percentage  increase  for  discharges 
occurring  in  the  fiscal  year  in  which  the 
cost  reporting  period  begins.  For  cost 
reporting  periods  beginning  in  FY  1990 
and  FY  1991,  the  applicable  hospital 
market  basket  percentage  increases 
reflected  in  the  hospital-specific  rate 
were  5.5  percent  and  5.2  percent, 
respectively.  However,  in  accordance 
with  section  4007(a)(1)  of  Public  Law 
101-508.  for  discharges  occurring  on  or 
after  October  21. 1990  through  December 
31, 1990.  the  market  basket  percentage 
increase  was  deemed  to  be  0  percent. 
Accordingly,  the  hospital-specific  rate 
applicable  to  sole  community  hospitals 
and  Medicare-dependent,  small  rural 
hospitals  was  reduced  to  remove  the 
market  basket  percentage  increase 
reflected  in  the  hospital-specific  rate 
applicable  to  discharges  occurring 
during  that  period  as  fallows: 

•  For  hospitals  with  cost  reporting 
periods  beginning  on  or  after  October  1. 
1990  and  before  October  21. 1990,  the 
hospital-specific  rate  was  reduced  by  5.2 
percent  effective  for  discharges 
occurring  on  or  after  October  21. 1990 
and  before  [anuary  1.  1991. 

•  For  hospitals  with  cost  reporting 
periods  beginning  on  or  after  October 
21. 1990  and  before  January  1. 1991.  the 
hospital-specific  rate  was  reduced  by  5.5 
percent  for  discharges  occurring  on  or 
after  October  21, 1990  and  before  the 
start  of  the  FY  1991  cost  reporting 
period.  For  discharges  occurring  after 
the  start  of  the  hospital's  FY  1991  cost 
reporting  period,  the  5.5  percent 
reduction  was  eliminated  and  the 
hospital-specific  rate  was  restored  to  its 
October  20. 1990  level.  No  market  basket 
increase  was  applied  to  the  hospital's 
FY  1991  hospital-specific  rate  for 
discharges  occurring  before  January  1, 
1991. 

•  For  hospitals  with  cost  reporting 
periods  beginning  on  or  after  January  1. 
1991,  the  hospital-specific  rate  was 
reduced  by  5.5  percent  effective  for 
discharges  occurring  on  or  after  October 
21, 1990  and  before  January  1, 1991. 

Before  enactment  of  Public  Law  101- 
508  the  update  factor  applicable  to  the 


hospital  specific  rate  for  sole  community 
hospitals  and  Medicare  dependent  small 
rural  hospitals  was  linked  to  the  update 
factor  applied  to  the  standardized 
amounts  under  section  1886(b)(3)(B)(i)  of 
the  Act.  Section  4002{c)(2)(A)(ii)  revises 
section  1886{b)(3)(C)(ii)  and  {D](ii)  with 
respect  to  the  update  factor  applicable 
to  the  hospital  specific  rate  for  sole 
community  hospitals  and  Medicare- 
dependent  small  rural  hospitals  and 
provides  for  the  update  under  section 
1886(b)(3)(B)(ii)  of  the  Act,  which  is  the 
market  basket  rate  of  increase  for  cost 
reporting  periods  beginning  in  FY  1991. 
Therefore,  except  for  discharges 
occurring  during  the  period  October  21, 
1990  through  December  31, 1990  covered 
by  the  freeze  in  Part  A  payments  under 
section  4007  of  Public  Law  101-508.  the 
update  factor  applied  to  the  hospital- 
specific  rate  for  sole  community 
hospitals  and  Medicare-dependent  small 
rural  hospitals  for  cost  reporting  periods 
beginning  in  FY  1991  is  5.2  percent. 

Section  4002(a)  and  (c)  of  Public  Law 
101-508  amended  section  1886(b)(3)(B)(i) 
of  the  Act  to  specify  that  the  applicable 
update  factors  to  the  standardized 
amounts  for  discharges  occurring  on  or 
after  January  1, 1991  and  before  October 
1. 1991  are  as  follows: 

•  The  market  basket  percentage 
increase  minus  2.0  percentage  points 
(that  is,  3.2  percent]  for  hospitals  located 
in  urban  areas. 

•  The  market  basket  percentage 
increase  minus  0.7  percentage  points 
(that  is,  4.5  percent)  for  hospitals  located 
in  rural  areas. 

For  purposes  of  computing  payment 
rates  for  discharges  occurring  on  or  after 
October  1. 1991,  these  update  factors  are 
deemed  to  have  been  in  effect  for 
discharges  occurring  on  or  after  October 
1,1990. 

Under  the  provisions  of  4002(a)  and 
(c)  of  Public  Law  101-508.  we  have 
recomputed  the  standardized  amounts 
effective  for  discharges  occurring  on  or 
after  January  1. 1991.  The  updated 
standardized  amounts  are  contained  in 
Tables  la,  lb,  and  Ic  of  section  111  of 
this  addendum. 

//.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

A.  Rural  Hospitals  Deemed  to  be 
Urban — Budget  Neutrahty 

Section  1886(d)(8)(B)  of  the  Act 
provides  that  certain  rural  hospitals  are 
deemed  urban  effective  with  discharges 
occurring  on  or  after  October  1. 1988. 
Section  1886(d)(8)(C)  of  the  Act  specifies 
that  the  wage  index  for  those  hospitals 
deemed  urban  will  be  determined  based 
on  the  hypothetical  effect  their  wage 
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data  would  have  on  the  wage  index  of 
the  MSA  to  which  they  are 
redesignated.  / 

Section  1886(d)(8)(D)  of  the  Act 
specifies  two  payment  conditions  that 
must  be  met.  First,  the  FY  1991  urban 
standardized  amounts  are  to  be  adjusted 
so  as  to  ensure  that  total  aggregate 
payments  under  the  prospective 
payment  system  after  implementation  of 
the  provisions  of  sections  1886(d)(8)  (B) 
and  (C)  of  the  Act  are  equal  to  the 
aggregate  prospective  payments  that 
would  have  been  made  absent  these 
provisions.  Second,  the  rural 
standardized  amounts  are  to  be  adjusted 
to  ensure  that  aggregate  payments  to 
rural  hospitals  not  affected  by  these 
provisions  neither  increase  nor  decrease 
as  a  result  of  implementation  of  these 
provisions. 

The  following  adjustment  factors  were 
applied  to  the  final  standardized 
amounts  in  the  September  4, 1990  final 
rule  and  are  effective  for  discharges 
occurring  on  or  after  October  1, 1990  and 
before  January  1, 1991: 
Urban:  .999339 
Rural:  .999455 

As  a  result  of  the  updates  to  the 
standardized  amounts  provided  for  in 
section  4002  of  Public  Law  101-508, 
specifically  the  update  for  rural 
hospitals,  which  is  larger  than  the 
update  for  urban  hospitals,  and  the 
changes  to  the  application  of  the  wage 
index  to  redesignated  rural  hospitals 
under  section  1886(d)(8)(C)  of  the  Act,  it 
was  necessary  to  recalculate  the  budget 
neutrality  factors  that  are  required  by 
section  1886(d)(8)(D)  of  the  Act  in 
applying  the  special  provisions  for 
certain  rural  hospitals  that  are  deemed 
urban  under  section  1886(d)(8)(B)  of  the 
Act.  The  budget  neutrality  factors  for 
the  standardized  amounts  effective  for 
discharges  occurring  on  or  after  January 
1, 1991  are  as  follows: 
Urban:  .999022 
Rural:  .999594 

B.  Recalibration  of  DRG  Weights  and 
Updated  Wage  Index — Budget 
Neutrality  Adjustment 

Section  1886(d)(4)(C)(iii)  of  the  Act.  as 
amended  by  section  6003(b)  of  Public 
Law  101-239.  specifies  that  beginning  in 
FY  1991.  the  annual  DRG 
reclassifications  and  recalibration  of  the 
relative  weights  must  be  made  in  a 
manner  that  ensures  that  aggregate 
payments  to  hospitals  are  not  affected. 
In  the  September  4, 1990  final  rule,  we 
normalized  the  recalibrated  DRG 
weights  by  an  adjustment  factor  so  that 
the  average  case  weight  after 
recalibration  is  equal  to  the  average 
case  weight  prior  to  recalibration.  While 
this  adjustment  was  intended  to  ensure 


that  recalibration  does  not  affect  total 
payments  to  hospitals,  our  analysis 
indicated  that  the  normalization 
adjustment  did  not  necessarily  achieve 
budget  neutrality  with  respect  to 
aggregate  payments  to  hospitals. 

Section  1886(d)(3)(E)  of  the  Act,  as 
amended  by  section  6003(h)(6)  of  Public 
Law  101-239,  specifies  that  the  hospital 
wage  index  must  be  updated  based  on 
new  survey  data  no  later  than  October 
1, 1990  and  on  an  annual  basis  beginning 
October  1. 1993.  This  provision  also 
requires  that  any  updates  or 
adjustments  to  Ae  wage  index  must  be 
made  in  a  manner  that  ensures  that 
aggregate  payments  to  hospitals  are  not 
affected  by  the  change  in  the  wage 
index. 

To  comply  with  the  requirement  of 
section  lB86(d)(4)(C}(iii)  of  the  Act  that 
the  DRG  reclassification  changes  and 
recalibration  of  the  relative  weights  be 
budget  neutral  and  the  requirement  in 
section  1886(d)(3)(E)  of  the  Act  that  the 
updated  wage  index  be  implemented  in 
a  budget  neutral  manner,  we  compared 
aggregate  FY  1991  payments  to  what 
aggregate  payments  would  have  been  if 
we  continued  to  use  the  FY  1990  relative 
weights  and  wage  index.  Other  than  the 
DRG  weights  and  the  wage  index,  FY 
1991  payment  rules  were  used  to 
estimate  aggregate  payments.  Due  to  the 
interactive  effect  of  the  wage  index  and 
DRG  weights  on  aggregate  payments. 
we  simultaneously  compared  the  effects 
of  changing  the  DRG  weights  and  the 
wage  index.  Based  on  this  comparison 
of  aggregate  payments  using  the  FY  1990 
relative  weights  and  wage  index  to 
aggregate  payments  using  the  proposed 
FY  1991  relative  weights  and  wage 
index,  we  computed  a  budget  neutrality 
adjustment  factor  equal  to  .998637  and 
applied  it  to  the  final  standardized 
amounts  effective  for  discharges 
occurring  on  or  after  October  1. 1990  (55 
FR  36079).  The  budget  neutrahty  factor 
that  has  been  apphed  to  the 
standardized  payment  amounts  effective 
for  discharges  occurring  on  or  after 
January  1, 1991  is  .998526. 

In  addition,  as  discussed  in  the 
September  4, 1990  final  rule  (55  FR 
36074),  we  are  applying  the  same 
adjustment  factor  to  the  hospital- 
specific  rates  that  are  effective  for  cost 
reporting  periods  beginning  on  or  after 
January  1, 1991.  Unless  we  apply  the 
same  adjustment  factor  to  the  hospital- 
specific  rates,  we  cannot  meet  the 
statutory  requirement  that  aggregate 
payments  neither  increase  nor  decrease 
as  a  result  of  the  implementation  of  the 
DRG  weights  and  updated  wage  index. 
This  is  because  payments  to  sole 
community  hospitals  and  Medicare- 
dependent,  small  rural  hospitals  are 


affected  by  changes  in  the  DRG  weights 
and  in  the  wage  index. 

C.  Outliers 

Section  1886(d)(5)(A)  of  the  Act 
requires  that,  in  addition  to  the  basic 
prospective  payment  rates,  payments 
must  be  made  for  discharges  involving 
day  outliers  and  may  be  made  for  cost 
outliers.  Section  1886(d)(3)(B)  of  the  Act 
requires  that  the  urban  and  rural 
standardized  amounts  be  separately 
reduced  by  the  proportion  of  estimated 
total  DRG  payments  attributable  to 
estimated  outlier  payments  for  hospitals 
located  in  urban  areas  and  those  located 
in  rural  areas. 

Because  of  the  payment  changes  set 
forth  in  this  document  the  outlier 
adjustment  factors  must  be  revised.  The 
outher  adjustment  factor  applied  to  the 
standardized  amounts  for  discharges  on 
or  after  October  1, 1990  were  as  follows: 
Urban:  .944744 
Rural:  .977373 

The  revised  outlier  adjustments  that 
have  been  applied  to  the  standardized 
amounts  to  establish  the  payment  rates 
effective  for  discharges  occurring  on  or 
after  January  1. 1991  are  as  follows: 
Urban:  .944078 
Rural:  .977448 

There  is  no  change  in  the  outlier 
thresholds.  The  revised  standardized 
amounts  effective  for  discharges 
occurring  on  or  after  January  1. 1991  are 
shown  in  Tables  la.  lb.  and  Ic  of 
section  III  of  this  addendum. 

///.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  final  rule  with  comment  period  and 
this  addendum.  For  purposes  of  this 
final  rule  with  comment  period,  and  to 
avoid  confusion,  we  have  retained  the 
designations  of  Tables  la.  lb.  Ic  that 
were  first  used  in  the  April  5. 1988 
prospective  payment  notice  (53  FR 
11134).  The  tables  are  as  follows: 

Table  la— National  Adjusted  Standardized 
Amounts,  Labor/Nonlabor.  Effective 
January  1, 1991 

Table  lb— Regional  Adjusted  Standardized 
Amounts.  Labor/Nonlabor.  Effective    . 
January  1, 1991 

Table.lc— Adjusted  Standardized  Amounts 
for  Puerto  Rico.  L.abor/Nonlabor,  effective 
January  1, 1991 

Table  4a — Wage  Index  for  Urban  Areas 

Table  4b — Wage  Index  for  Rural  Areas 

Table  4c— Wage  Index  for  Rural  Counties 
Whose  Hospitals  are  Deemed  Urban- 
Using  Urban  Area  Wage  Index 

Table  4d— Wage  Index  for  Rural  Counties 
Whose  Hospitals  are  Deemed  Urban — 
Computed  as  Being  Combined  with  the 
Urban  Area 
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Table  4e — Wage  Index  for  Rural  Counties 
Who«e  Hospitali  are  Deemed  Urban — 
Using  Statewide  Rural  Wage  Index 


Table  1a.— National  Adjusted  Standahiz£D  Amounts.  Labor/Nonlabor 

(Ef»«c1iy«  Januar>  1,  1991 ! 


Ljroa  Urban 

Otfiar  Ufban 

Rural 

Lxbor-riMid 

Nanlabor-««lated 

Latxx-rolated 

Nonlabof -related 

Labor-TBlated 

Nonlabor-raiaied 

2460M 

1021  je 

2441  33 

1005  80 

2434.74 

78443 

Table  1b.— Regional  Adjusted  Standarcmzed  Amounts,  Labor /hJONLABOR 

[Ettective  Januafy  i.  1991) 


Large 

Uftjan 

Other  Urban 

Rural 

Labor- 
retatad 

NonlatKK- 
related 

Labor- 
related 

NorMbor- 
related 

lahor- 
relaied 

Noniabor- 
i»laied 

1   N«w  Fngl««1  (CT  MF  MA  NH  Rl  VT)                 

2605  03 
2340  38 
2496  28 
2635  06 
2397  66 
2498  99 
248461 
2396  78 
233139 

1067.16 
1011  01 

933  05 
1103  96 

844  66 
1006  89 

926.73 

992  66 
1133  90 

2563.78 
2303  33 
245872 
2593.36 
2359  69 
2459  43 
2445  27 
235882 
2294  48 

1050.26 
995.00 
919.28 

106648 
63149 
969.96 
912.07 
976.94 

1115  95 

2689J7 
2585.18 
2471,32 
2502.54 
2449.34 
2380.56 
2283.07 
2306.79 
224550 

930.96 

2  MWdk  AU^ifc  (PA  NJ.  NY) - - • 

1  finMt  AiidnHr  (nf  nr  F(   nA  un  w  <v.  \/A  vitj) 

860.07 
763.14 

A   Fm<  t^f/H^  C^"^^  (^     ly    yi    OH    Wt) 

84617 

•,   F««l  Rmrth  nAmral  (Al     ICY    M<;   TN)                                         

711.64 

6  W««l  Norfli  C«ntral  (lA,  KS,  MN.  MO,  NB.  NO.  SO) - 

7  Wast  Sootfi  Centra)  (AR,  LA,  OK.  TX) 

A  MniMwi  (A7  CO  10  UT  NV  MM  ilT  MTf) 

760.26 
699.19 
80417 

a   f»K«r  (AK.  HA,  Ml,  OR   WA) 

905  93 

Table  1C.— Adjusted  Standardized  Amounts  for  Puerto  Rico,  Labor/Nonlabor 

{EWective  January  1,  1991) 


, 

Large  urtMn 

Other  Uftan 

Rural 

Utior- 

Nontabor- 
reMad 

Labor-           Nontabor- 
relatad            related 

Labor-           Nontabor- 
ralaiad            rotated 

PuwIoHioo 

2231.04 

2454  71 

464.00 
956.00 

2195.71              4'WR') 

1659.58 

357.77 

Nalnnal 

Table  4a.— Wage  Index  for  Urban 
Areas 

lAraaa  That  QuaWy  a*  Large  Urban  Areas  are 
Daslgnatad  With  an  Astanskj 


Urban  area  (oorwWuani  countie*  or 
countir  a^utnHafitA) 


Wage 

mdax 


Abilena.  TX..._ 

Taytof.  TX 
Aguadilla.  PR...._ __ _.... 

Aguadi.Pn 
,PR 
,PR 

Moca.PR 
Akron.  OH „ 

Portage.  OH 

Sunwnit,  OH 
Albany,  GA 

Dougherty,  GA 

Laa.GA 
Albany-Sctwnactad^Troy,  NY 

Albany,  NY 

Greene.  NY 

Montgomery,  NY 

Rensaalaar.  NY 

Saratoga.  NY 

Schanaota<»»,  NY 
Albuquerque.  NM 

Bamaliio.  NM 
Alexandria.  LA.. 


0.8236 


04577 


09459 


o.eoe6 


0.6940 


Rapide«.LA 

•lentown-Bathletiem-Eaaton,  PA-NJ 


1.0144 


0.6292 


09665 


Table  4a  — Wage  Index  for  Urban 
Areas — Continued 

[Area*  That  Qualify  at  Large  Urban  Areas  are 
De«gnated  With  an  Asterisk] 


Urtian  area  (consoiuent  counties  or 

Wage 

couoiy  equivalents) 

index 

Warren.  NJ 

Carbon.  PA 

Lehi^.  PA 

Northamptoa  PA 

Altoona.  PA      

0.8257 

Blair.  PA 

Amanlln   TX                 

0.8756 

Poner,  TX 

Randall,  TX 

•AnaheinvSartta  Ana.  CA  

1.2000 

Orange.  CA 

Anctxirage.  AK     ...        

1.4204 

Anchorage.  AK 

Anderson.  IN  _ 

0.9602 

Madison,  IN 

Anderson.  SO 

07272 

Anderson.  SC 

Ann  Arbor,  Ml _     ... 

1.1406 

Washtenaw.  Ml 

AnnKfnn    Ai            

0.7947 

Calhoun  AL 

Appleton-Oshkosh-Neenah.  Wl ..._ 

0.0197 

Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

(Areas  That  Qualify  as  Large  Urt>an  Areas  are 
Oesignattd  With  an  Aslwiak] 

UrtMn  area  (constituent  counties  or       ;    Wage 
county  equfvalems)  mdex 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago.  Wl 
Arecibo,  PR .. 0.3061 

Arecibo,  PR 

Camuy,  PR 

Hatillo.  PR 

Ouebradillas.  PR 
Ashevllle,  NC _ _ 0.8756 

Burxxjmbe,  NC 
Athens.  GA ..._ 0.822S 

Clartte.  GA 

Jacksoa  GA 

Madisoa  GA 

Oconee,  GA 
•Atlanta,  GA. 


0.9615 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  That  Quality  as  lat^  Urtien  Areas  are 
Designated  With  an  Astecsk] 


Urtian  area  (constituent  counties  or 
county  equivalentsl 


Wage 
mdex 


.  TX 


Barrow,  GA 
Butts,  GA 
Cherokee.  GA 
Cleylon,  GA 
Cobb,  GA 
Coweta,  GA 
D«  Kalb,  GA 
Douglas,  GA 
Fayette.  GA 
Forsyth,  GA 
Fulton,  GA 
Gwinnett,  GA 
Henry,  GA 
Newton.  GA 
Paulding.  GA 
Rockdale,  GA 
Spalding,  GA 
Walton,  GA 

Atlantic  City,  NJ 

Atlantic.  NJ 
Cape  May,  NJ 

Augusta,  GA-SC 

Coiumtjia.  GA 
UcDuffie,  GA 
Richmond,  GA 
Aiken.  SC 

Aurora-Elgin,  IL 

Kane,  IL 
Kendall,  IL 

Austm,  TX 

Hays,  TX 
Travis,  TX 
Wiliamson, 
Bakersfeld,  CA . 

Kern,  CA 
'Baltimore,  MD . 
Anne  Arundel, 
Batirrxxe,  MD 
Betirrvxe  City, 
Cairoll.  MD 
Harford,  MD 
Howard,  MD 
Queen  Annes.  MD 

Bangor.  ME 

PenobscoL  ME 

Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 

Battte  Creek,  Ml 

Calhoun,  Ml 
BeaufTwrrt-Port  Arthur,  TX ..., 
Hardin,  TX 
Jeflerson,  TX 
Orar>ge,  TX 

Beaver  County.  PA __ 

Beaver,  PA 

BeOngham.  WA 

Whatcom.  WA 

Ber^on  Hartxx,  Ml 

Berrien,  Ml 

'BergervPassaic,  NJ.__ 

Bergen.  NJ 
P&ssaic,  NJ 

BiMngs,  MT 

Yellowrstorw,  MT 

Biioxi^aullport.  MS.. 

Hancock.  MS 
Hamson,  MS 

Binghamton,  NY 

BK)ome,  NY 
Tcoga,  NY 


,  MD 
,  MD 


t.092B 
0.9419 

0.9684 

aoeie 

t.0889 
1.01 76 


a9082 
0.0107 

0.9484 
0.9623 

1.0t85 
1.06T7 

0.8157 
1.0316 

a930 

0.6078 


I  a9278 


Table  4a.— Wage  Index  fo«  Ubban 
Areas— Continued 

lAjeas  Tha  QuahN  as  Large  Urtian  Areas  a'e 
Dasv^^  With  an  Astensk  ] 


Urt:an  i»ea  (cor^sataer«  counties  or 
county  e^iwaienn) 


Wage 
inoex 


0.8S30 

0.8656 

08676 
0.9776 
1.1833 


-I 


Birmingham,  AL '.  C  8787 

Blount,  AL 
Jefferson,  AL 
Saint  Clair,  AL 
Shelby,  AL 
W/alker,  AL 

Bismaick,  NO 

Burieigh.  NO 
Morton,  ND 

Bioomington,  IN 

Uorvoa.  IN 

Bloomrigton-Normal.  IL 

McLearv  IL 

Boise  City  !D    

Ada,  ID 
•Bostorv  Lawrence- Ssie^-LoweH- 
Brockton.  MA. 
Esaex.  MA 
Middlesex,  WA 
Norfolk,  MA 
Ptymooth.  MA 
Suffolk,  MA 

Boulder-Longmont,  CO 

Boulder,  CO 

Bradenton,  FL 

Manatee.  FL 

Brazona,  TX - — 

Brazona,  TX 

Bremerton,  WA _, — 

Kitsap,  WA 
B  rkJgeport  Stamf ord-Norwalk  Danbury . 
CT, 
FarfieW,  CT 

Brownswille-Harlingen,  TX ___„: — 

Cameron,  TX 

Bryan-College  Station,  TX _ _ 

Brazos.  TX  ! 

Buffalo.  NY 1 

Ena,  NY  ! 

Buriingttsn,  NC j 

Aiamance,  NC  { 

Boriir>gton,  VT 

CMtenden,  VT 
Grand  Isle,  VT 

Caguas,  PR 

Caguas.  PR 
Guiabo.  PR 
San  Lorenz,  PR 
Aguas  Buanas,  PR 
Cayey,  PR 
adra.PR 

Canton,  OH 

Carroll,  OH 
Star1i.0H 

Casper,  WY — 

Natrona.  WY 

Cedar  Rapids,  lA 

L^m.  lA 
Champagn-Urtaana-Rantoul,  IL.. 
Otampaign,  IL 

Charleston,  SC 

Berkeley,  SC 
Charleston,  SC 
Dorcr>ester,  SC 

Charleston,  WV 

Kanawha,  WV 
Putnam,  WV  I 

•Charlctte-Gastonta-Rock  MHl,  NC-SC  -  .-.■  a9S05 


t.0169 
a9281 
0.9174 
0l9554 

12056 

00618 

0.9508 
0.8826 
0.8002 
0.9377 

0.4488 


0.6721 

0.8906 

08925 
0.8762 
a8348 


OJ712 


Table  4a.— Wage  twotx  fcm  Urban 
Areas— Cooiimied 

(Areas  That  OuaWy  as  La«^  Ui<»n  Afees  are 
Designated  With  apt  AslsnsM] 


Urban  awe  iconsCtuen*  coufrtles  or 

county  auuwaleito) 


Wage 
mdex 


Caoar-us  NC 

Gaston,  NC 

Lincoln   NC 

Mecklenburg   NC 

Rowa'^   NC 

Union.  NC 

York.  SC 
Chanotlesvilie  VA 

Atoenarte,  VA 

Chartotlesviile  C^. 

Fluvanna.  VA 

Gieene  VA 
Chattanooga,  TN-GA. 

Catoosa  GA 

Dade,  GA 

Walker  GA 

Mammon.  TN 

Wacion.  Ttvi 

Seouaicnie.  'N 
Cheyenne  WY , 

LararR«,  WY 


VA 


0.9634 


a92>6 


I 


0^?4 


•Chicago  IL 

Cook.  IL 

Du  Page.  IL 
tAcHenry,  IL 

Chico  CA  _ 

Bune.  CA 

•Cincimati,  OH-KY-IN 

Dearborn,  IN 
Boone,  KY 
Campbell,  KY 
Kenton,  KY 
Ctermort,  OH 
Har^ilton,  O^ 
Warren,  OH 

Ctarksviile-Hookirrsvilie.  TN-KY. 

Chnstian,  kv 

Mortgomery   IS 
•Cleveland,  OH    _.. 

Cuyahoga  OH 

Geauga.  Oh 

Lake,  OH 

Medina.  OH 
Colorado  Sonnc».  CC    

El  Paso,  CO 
Columtna.  MO 

Boone,  MO 
Cotumtxa,  SC       „ 

Lemngton  SC 

RichiarvJ,  SC 
ColumtKiS.  GA-Al — 

Russell  AL 

CTiattanoochee.  GA 

Muscogee  GA 

•Cofciinbus.  OH 

Delaware,  OH 
Fairfietd,  OM 

FrankJm.  OH 
Licking.  OH 
Madison  OH 
P*ckaway  OH 

Union,  OH 

Corpus  Chnsb   TX _ . 

Nueces,  TX 
San  Patnoo  TX 

Citmbenand.  MD-WV 

ADe9any.  MO 
I          Mineral,  Wv 
I  •Dallas.  TX 


! , ... 


•.  0^39 


^  10556 
I 

I  0  98-;c 


0.7334 


tiJ760 


0.9S2S 

C83S6 


0J4S7 


09699 


;  0»6^- 


0  8204 


'  C9i?e 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

(Aran  That  CXiality  as  Large  Urban  Areas  are 
Desigriated  Wrt^  an  Astensk  ] 


Urban  araa  (consttuent  counties  or 

Wag* 

county  equivalenlsi 

Mm 

Collin.  TX 

Dallas.  TX 

Denton.  TX 

Ellis.  TX 

Kautman.  TX 

Rockwall.  TX 

Darvlle  VA                    

0.7521 

Danville  Oty.  VA 

Pmsytvama.  VA 

0.8467 

Scon,  lA 

Henry,  IL 

Rock  Island.  IL 

Davton-Sonrxifiekl  OH     

0.9684 

OarX.  OH 

Greene,  OH 

Miami.  OH 

Montgomery,  OH 

Daytona  Beach  FL 

0.8961 

Volusia,  FL 

Decalur  AL         

0.7502 

Lawrence,  AL 

Morgen,  AL 

Decatur  IL             .     

08302 

Macon.  IL 

"Denver.  CO _ „ 

1.0779 

Adams,  CO 

Arapahoe.  CO 

Denver,  CO 

Douglas.  CO 

Jetterson.  CO 

Des  Moines.  lA „    — _ 

0.9189 

Dallas.  lA 

PolH.  lA 

Warren.  lA 

•Detroit.  Ml    

1.0841 

Lapeer.  Ml                          | 

Livingston.  Ml 

Macorr^.  Ml 

Monroe.  Ml 

Oaklarvl.  Ml 

Saint  Clair.  Ml 

Wayne.  Ml 

Dothan.  AL 

0.7570 

Dale.  AL 

Houston.  AL 

Dubuque.  lA „ 

0.8391 

Dubuque.  lA 

Duluth.  MN-WI  _ 

0.9536 

SI  Lduis.  MN 

Douglas.  Wl 

Eau  Claire  Wl         

0.8494 

CMppewa.  Wl 

Eau  Claire.  Wi 

El  Paso.  TX     

0.8731 

El  Paso.  TX 

EikhanGoshen.  IN 

0.8966 

Elkhart.  IN 

Elm?ra,  NY 

0.8828 

Chemung.  NV 

Enid  OK                  

0.8930 

Garlield.  OK 

Erie  PA             

0.9173 

Ene.  PA 

Eugene-Spnngfield.  OR     

0.9963 

Lane,  OR 

Evansville.  IN-KY 

0.9294 

Posey.  IN 

Vanderburgh.  IN 

Wamck.  IN 

Hefxlerson.  KY 

Fargo- Moorfiead,  NO-MN 

0.9726 

Clay,  MN 

Cass,  ND 

Fayetteville.  NC _ 

0.8372 

Table  4a  —Wage  Index  for  Urban 
Areas— Continued 

[Areas  That  Quality  as  large  Urtian  Areas  are 
C>esiqnated  W»rh  ar  Asterisk! 


Urban  area  (constituent  counties  or 

Wage 

county  equivalents) 

index 

Cumboftand.  NC 

0.8006 

Washington,  AR 

Flint  Ml           

1.1566 

Genesee.  Ml 

Florence  AL      

0.7694 

Colbert.  AL 

Lauderdale.  AL 

Florence,  SC : 

0.8445 

Florence,  SC 

Fort  Collins-LovelarKl  CO       

1,0256 

Lanmor,  CO 

•Fort       Laudefdale-Hollywood-Porripano 

1.0377 

Beach,  FL. 

Broward,  FL 

Fort  H^yers-Cape  Coral,  FL 

0.9818 

Lee,  FL 

Fort  Pierce,  FL ■ 

1.1063 

Martin,  FL 

St  Lucie.  FL 

Fort  Smith  AR-OK „ 

0.7947 

C'a«*o"j  AR 

Sebastian,  AR 

Sequ.-l¥a^   OK 

Fort  Walton  Btach.  FL 

0.6934 

Okaloosa,  FL 

Fort  Wayne.  IN 

0.8919 

Allen.  IN 

De  Kalb,  IN 

Whitley.  IN 

•Fort  Worth-Arlington  TX 

0.9506 

Johnson,  TX 

Parker.  TX 

Tarrant.  TX 

1.0758 

Fresno.  CA 

Gadsden,  AL ™ 

0.8215 

E'owal.  AL 

0.8816 

Alachua,  FL 

Bradford,  FL 

Galveston-Texas  City  TX 

0.9439 

Galveston.  TX 

Gary-Hammond  IN        

0.9872 

Lake.  IN 

Porter.  IN 

Glens  Falls,  NY 

0.9249 

Warren.  NY 

Washington.  NY 

Grand  Forks  NO     

0.9596 

Grand  Fort<8,  NO 

Grar>d  Raoids  Ml  

0,9903 

Kent.  Ml 

Ottawa,  Ml 

Great  Falls  MT 

1.0011 

Cascade,  MT 

Greeley,  CO : 

0.9377 

Weld,  CO 

Green  Bay.  Wl 

0.9604 

Brown.  Wl 

Greensboro-Wmston-Salem-High       Point, 

0  8769 

NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

GuH1ord.NC 

Randolph.  NC 

Stokes,  NC 

Vadk'n,  NC 

Greenville  Spartanburg,  SC ~ 

0.8921 

Greenville,  SC 

P'Ckens   SC 

Spartanburg,  SC 

Haqerstown,  MO 

09176 

Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  That  Qualify  as  Large  Urtsan  Areas  are 
Designated  With  an  Asterisk) 


Urban  area  (constituent  counties  or 
county  equivalents) 


Washington,  MD 
Hamilton-Middletown,  OH 

Butler,  OH 
Harrisburg-Lebanon-Carlisle,  PA 

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 
*Hart10fd-Middlelown-New    Bntain-Bnslol, 
CT 

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland,  CT 
Hickory   NC 

Alexander,  NC 

Burke.  NC 

Catawba,  NC 
Honolulu,  HI „ 

Honolulu.  HI 
Houma-Thibodaux.  LA 

Lalourche.  LA 

TerretX5nne.  LA 
•Houston,  TX 

Fort  Bend.  TX 

Hams.  TX 

Liberty,  TX 

Montgomery,  TX 

Waller.  TX 
Huntington-Ashland,  WV-K Y-OH 

Boyd,  KY 

Carter,  KY 

Greenup.  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
Huntsville,  AL., 

Madison,  AL 
•Indianapolis,  IN     „ 

Boone,  IN 

Hamilton.  IN 

Hancock,  IN 

Hendricks,  IN 

Jotinson,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City  lA 

Johnson.  lA 
Jackson,  Ml 

Jackson,  Ml 
Jackson.  MS 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 
Jackson.  TN .'. 

Madison.  TN 
Jacksonville.  FL » 

Clay,  FL 

Duval.  FL 

Nassau,  FL 

St  Johns.  FL 
Jacksonville.  NC    

Onslow.  NC 
Jamestown-Dunkirk.  NY „ 

Chatauqua.  NY 
Janesville-BeloiL  Wl 

Rock,  Wl 
Jersey  City  NJ    

Hudson.  NJ 
Johnson  City-Kmgsport-Bristol,  TN-VA .,,. 


Wage 
index 


0  9403 

0  9938 

1  1940 

0.8759 

1.1603 
0.7191 

0.9797 
0.9456 


0,8852 
0,9586 


0,9547 
0,9663 
0.7748 

0.7926 
0.9069 

0,7168 
0.7750 
0,8482 
1.0547 
08685 
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Table  4a.— \M*qc  Index  for  urban 
Areas— Corrtirwed 

[AMaa  Thai  Qualtfy  aa  Laiga  U*an  Araaa  are 


Urtaani 


b  (ccaaMuant  ceuntoa  Oi 


county 


Wago 

index 


Carter,  TN 

Hawkins,  TN 

Sullrvan,  TN 

Unicoi,  TN 

Washtngton,  TN 

Bnatol  Crty,  VA 

Soon,  VA 

WasNngton.  VA 
Johnstown,  PA _. 

Cainbna.  PA 

Somerset,  PA 
Joliet  H. 

Gnjndy.  IL 

Wn.  IL 
Jopiin,  MO 

Jasper.  MO 

Newton,  MO 
Kalamazoo,  Ml 

Katamazoo,  Ml 
Kankakee,  IL 

Kankakee,  IL 
•Kanaas  City,  KS-MO, 

Jotmson,  KS 

|jaavenwortt\  KS 

Miami,  KS 

Wyandotte.  KS 

Cass.  MO 

Clay.  MO 

Jackson,  MO 

Laleyette,  MO 

Plane.  kK) 

Ray.  MO 
Ksooaha,  Wl 

Kenosha,  V^ 
Killeen-Temple,  TX 

Ben.  TX 

Coryell,  TX 
KnoKvHIe,  TN 

Anderson,  TN 

BtauntTN 

Gramger,  TN 

Jaflerson,  TN 

Knex,  TN 

Sewer,  TN 

Unton,  TN 
KokotDO,  IN 

Howard.  IN 

T»>ton,  IN 
LaCrosae,  Wl 

LaCfosse,  Wl 
Lafayette,  LA 

Lafayene,  LA 

SL  Martin.  LA 
Lafayette.  IN 

Tippecanoe.  IN 
Lake  Charles.  LA . 

Calcasieu.  LA 
Lake  County,  IL 

Lale  IL 
Lakeland-Winter  Haven,  FL.. 

Po*.  FL 
Lancaster.  PA 

Lancaster.  PA 
Lanamg-East  Lansing,  Ml ... 

Clirton,  Ml 

Eaton,  Ml 

Irfgham.  Ml 
Laredo.  TX „ 

WeW),  TX 
Las  Cfuees,  NM 

Dona  Ana,  NM 
Las  Vegas,  NV 

Cla*.NV 
Lawreooe,  KS.._ 


0,9085 


10299 


a7896 

t,1733 
,018505 
10.^607 


.._..,.J 

]  1.131 


0.8872 
7 


0.8667 


.  &»976 

0.8974 
0.6243 

0.8449 
0.6391 
1i)013 
0J187 
0.S276 
10243 


0.7292 


07925 


1.0652 


.  a8954 


Table  4a.— Wage  Index  for  Urban 
Areas— Coninued 


LAwaa  "ntat  Qaaitir  aa  Laaga  Uifean 


I  are 


Urteni 


Wage 

irwlex 


Douglas,  KS 
Lawloiv  OK 

Comanche,  OK 
LewistorvAubum.  ME .._ 

Androscoggin,  ME 
Lexinglon-Fayefla,  KY.„ 

Bourbon,  KY 

Clafk,  KY 

Fayene.  KY 

Jeasamme,  KY 

Soon,KY 

WcodTord,  KY 

Linf^a,  OH 

V,  Allan.  OH 

?e.  OH 


4a6406 

I 
0.9075 

a8463 


bnco»r\ 

LancaiitW,  NE 
Little  ftock-N^»  Little  Rock,  A« 

Fawkwef,  AW* 

Loooke,  AR 

Pulaaki,  AH 

Sakne.  AR 
Lor>gvi«w-Marshall.  TX 

QragftTX 

Hanson.  TX 
Loram^Elyria.  OH 

Lo«ain,  OH 
'Lee  Angeles-Long  Baactv  CA. 

Los  Angeles,  CA 
Lomsvile.  KY-IN 

Clark.  IN 

Fkjyd,  IN 

Hamson,  IN 

Bulitt,  KY 

Jeflerson,  KY 

OWham,  KY 

Shelby,  KY 
Lubbock,  TX 

Lubbock.  TX 
Lyrwhbarg,  VA _ — 

ArT*)er8t,  VA 

Caaipbell,  VA 

LyrxJhburg  Crty.  VA 
MacofvWamer  Robins.  GA 

Bibb,  GA 

HoBSton.  GA 

Jonaa,GA 

Peach.  GA 
liUritean.  Wl 

Dane.  Wl 
Manctaatar-Nashua.  NH 

HHIaborough,  NH 

Menimack.  NH 
MansfieW,  OH 

Richland,  OH 
Uayaguaz,  PR 

Anasco.  PR 

Cabo  RofO.  PR 

Homiigueros,  PR 

Mayaguer  PR 

San  German,  PR 
McAHervEdmburg-Missiori,  TX 

Hfdalgo,  TX 
Medord.OR 

Jackaon,  Oft 
Melbourrie-Tilusvilie.  FL _. 

Bfe»ard,  FL 

,TW-AB-MS 

Crrttenden.  AR 
De  Soto.  MS 

Shelby.  TN 

Tipton,  TN 

Merced,  CA 

Merced,  CA 
•  Miami- Hiaieah,  FL 


0.6108 

0.8973 
0,8437 

0.6709 

4  a8968 

I 

__)  09110 


o.8aw 

0.8561 


i 


08821 
t.OS»t 

t.eart 

0.8409 
a47M 


0.7152 
10065 
0.9218 

e.9»w 

1.0332 
1.0209 


Table  4a.— Wage  Index  for  Urban 
Areas— Conlintied 

tAiaa*  Thm  Oualiy  as  Laifa  UMan  Avaas  are 


llrt»ni 


I 


county 


Wage 
index 


T0421 


10397 


0,8738 


1.0830 


»8336 


Dade,  FL  ' 

Middleaex-Somefset-Hur«efdon.  NJ 

Hur«erdon,  NJ 
Middlesex.  NJ 
Somerset  NJ 
Midland.  TX 

Mtdland.  TX 
•Milwaukee.  Wl  , 

RMwaukee.  Wt 

Owukee.  Wl 

Washington.  Wi 

Waukesha.  Wl 
•M«»aBpolis-SL  Paul,  MN-WI 

Anska.  MN 

CarvacMN 

Chisago,  MN 

Dakota.  MN 

Hennepin.  MN 

isanb.  MN 

Ramsey.  MN 

Seen,  MN 

Washington,  MN 

Wngm.  MN 

SL  Croix.  Wl 
Mobile.  Al 

Baklwm,  AL 

Mobrie.  AL 
Modesto,  CA. 

Stamsiaua,  CA 
MonrrxxjttvOcean.  NJ. 

Monmouth.  NJ 

Ocean,  NJ 
Monroes  LA — 

OuactWR.  LA 
Montgomery.  Al 

Autauga.  AL 

EIraore.  AL 

ktontgomery,  Al 
Murvae.  IN 

Deteware.  IN 
Muskegon.  Ml 

Muskegon.  Ml 
Naples,  Fl 

Cdier.  FL 
Nashvilte.  TN 

Cheatham.  TN 

Davidson.  TN 

Dickson.  TN 

Flstertson.TN 

Ru«ierlord,  TN 

Sunmac,  TN 

Willamson  TN 

Wilson.  TN 
•Nassau-Suffolk.  NV tJt964 

Naasatt  NY 

Suflotk,  NY 
New  Badfortf-Fsff  Rrw-AfllebofO,  «* 1  a995T 

Brialol.  MA 
New  Haven- WaferburyMenden.  CT   -    -- .-  J  1-2119 

New  Haven.  CT  [ 

New  Lofidor-Norwich.  CT 1  1.'I594 

New  Londoa  CT  | 

•N«»  Orteans  LA .  O.B»t« 

Jefferson,  LA  i 

Orleans.  LA 

St  Bernard.  LA 

St  Ctiaries.  LA 

St  Joh.n  The  Baptist  LA 

St  Tammany,  LA 
•New  YorV   NV   1 1.S487 


07879 

-|  0.7754 

[eJ064 
ta»587 

I 

-I 


T.0344 


•.»416 
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Table  4a.— Wage  Index  for  Urban 
Areas — Continued 

[A/eas  That  Qualily  m  Large  Urban  Areas  are 
OMagnated  Wlt^  an  Asterisk  ] 


Urtan  area  (constituent  counties  or 
county  aquivaientsi 


/vage 
mdei 


NY 


Bronx.  NY 

Kings,  NY 

New  YorV  Crty, 

P'jtnam.  NY 

Queens,  NY 

Richnnond.  NY 

RocKtand,  NY 

Westchester,  NY 
*Nev»an(  NJ „ - 

Essex.  NJ 

Moms,  NJ 

Sussex.  NJ 

Unon.  NJ 
Niagara  Falls,  NY 

Niagara.  NY 
•r/ortolk  Virginia    BeaclvNewport    News, 
VA 

Chesapeake  Oty,  VA 

Gioocestef,  VA 

Hampton  Crty,  VA 

Jarnes  Crty  Co.,  VA 

Newport  News  Crty,  VA 

Nortolk  aty.  VA 

Poquoson.  VA 

Portsrix>u1h  Crty,  VA 

Suffolk  Crty.  VA 

Virginia  Beach  Crty.  VA 

WilliamstXirg  Crty,  VA 

Yorti.  VA 
•Oakland.  CA ~ 

Alanneda.  CA 

Contra  Costa.  CA 
Ocala,  FL _ 

Manon.  FL 
Odessa.  TX „ 

Ector,  TX 
Oklahoma  Crty.  OK „ 

Canadian,  OK 

Cleveland.  OK 

Logan.  OK 

McCiain.  OK 

OklatxMTia.  OK 

Pottawatomte, 
CHympia,  WA , 

Thurston.  WA 
Omaha.  NE-)A 

Ponawattamie.  lA 

Douglas.  NE 

Sarpy,  NE 

Washington,  NE 
Orange  County.  NY 

Orange.  NY 
Orlando,  FL 

Orange,  FL 

Osceola.  FL 

Seminole,  FL 
Owensboro,  KY 

Daviess.  KY 
Oxnard-Ventura.  CA „ 

Ventura.  CA 
Panama  Crty.  FL 

Bay,  FL 
Parterstxirg-Manetta.  WV-OH, 

Washington,  OH 

Wood,  WV 
Pascagoula,  MS „ 

Jackson,  MS 
Pensacda.  FL 

Escamtxa.  FL 

Santa  Rosa,  FL 
Peona,  IL , 

Peona.  IL 

Tazewell.  IL 

Woodford.  IL 
■Pruiadeiphia.  PA-NJ..._ 


1.1254 

0.8398 

0  8532 


OK 


1.4311 

0.8631 
1.0838 
0.9163 


1.1023 
0.9007 

0.9672 
0.9625 

0.8131 
1.2333 
0.8650 
0.8557 

0.8773 
0.8641 

0.8727 
1.0973 
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[Areas  That  Quality  as  Large  Urban  Areas  are 
Designated  With  an  Asterisk] 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

lAreas  That  Qualify  as  Large  Urban  Areas  are 
Designated  With  an  Asterisk] 


^. 


Urban  area  (constituent  counties  or 
county  equivalents) 


Wage 
index 


Charles  City  Co  ,  VA 
Chesterfield.  VA 
Colonial  Heights  City.  VA 

Dmwiddie,  VA 
Goochland,  VA 

Hanover,  VA 

Henrico.  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City.  VA 

Powhatan.  VA 

Pnnce  George.  VA 

Richmond  Oty.  VA 
*Riverside-San  Bernardino.  CA . 

Riverside,  CA 

San  Bernardino,  CA 
Roanoke,  VA 

Botetourt,  VA  '     - 

Roanoke,  VA 

Roanoke  Crty,  VA 

Salem  City.  VA 
Rochester.  MN 

Olmsted.  MN 
Rochester,  NY „.. 

Livingston,  NY 

Monroe,  NY 

Ontano.  NY 

Orleans,  NY 

Wayne,  NY 
Rockford.  IL 

Boone.  II 

Winnebago,  IL 
'Sacramento,  CA 

Eldorado,  CA 

Placer,  CA 

Sacramento.  CA 

Yolo,  CA 
Saginaw-Bay  Crty-Midland.  Mi- 
Bay.  Ml 

Midland,  Ml 

Saginaw,  Ml 
St.  Cloud,  MN 

Benton,  MN 

Sherburne,  MN 

Stearns,  MN 
St.  Joseph.  MO 

Buchanan,  MO 
•St.  Louis.  MO-IL 

Clinton.  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Oair.  IL 

Franklin.  MO 

Jefferson,  MO 

St.  Charles,  MO 

St  Louis,  MO 

St.  Louis  Crty,  MO 
Salem,  OR 

Manon,  OR 

Polk,  OR 
Salinas-Seaside-Monterey.  CA.. 

Monterey.  CA 
•Salt  Lake  Oty-Ogden,  UT 

Davis.  UT 

Salt  Lake,  UT 

Weber,  UT 
San  Angelo.  TX 

Tom  Green,  TX 
•San  Antonio,  TX 

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 
*San  Diego,  CA 


1.1174 
0.8301 

1.1051 
0.9729 

0.9301 
1.2257 

1.0138 

0.9439 

0.9432 
0.9407 


c 


1.0466 

1.3067 
0.9952 

0.8156 
08459 

1.1862 


Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  That  Quality  as  Large  Urt)an  Areas  are 
Designated  With  an  Astensk] 


U'ban  area  (constituent  counties  or 

Wage 

county  equrvalents) 

index 

San  Diego,  CA 

"^3n  Francisco   CA                  

1.4568 

Mann,  CA 

San  Francisco,  CA 

San  Mateo,  CA 

'San  Jose,  CA 

1.4677 

Santa  Clara.  CA 

*San  Juan,  PR - 

0.4997 

Barcelona,  PR 

Bayoman,  PR 

Canovanas.  PR 

Carolina.  PR 

Catano.  PR 

Corozal.  PR 

Dorado.  PR 

Faiardo,  PR 

Flonda,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo.  PR 

Manati.  PR 

Naraniito.  PR 

Rio  Grande.  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baja,  PR 

Trojillo  Alto.  PR 

Vega  Alta.  PR         ' 

Vega  Baia,  PR 

Santa  Barbara-Santa  Maria-Lompoc.  CA.... 

1  1792 

Santa  Barbara,  CA 

1.2810 

Santa  Cruz,  CA 

Santa  Fe  NM  

0,9157 

Los  Alamos,  NM 

Santa  Fe,  NM 

1  2968 

Sonoma.  CA 

Qaratnta    FL                                 

0  9800 

Sarasota,  FL 

Savannah,  GA 

CS344 

Chatham,  GA 

Effingham,  GA 

•^rranton-Witkes  Barre   PA       

08970 

Columbia,  PA 

Lackawanna,  PA 

Luzerne,  PA 

Monroe.  PA 

Wyoming,  PA 

"Spaftle  WA                            

1.0893 

King.  WA 

Snohomish,  WA 

Sharon,  PA 

0.9079 

Mercer.  PA 

0.8889 

Sheboygan.  Wl 

*>hprmfln-DenrV)n   TX           

0.9107 

Grayson.  TX 

*5hreveDOft   LA            

0.9318 

Bossier,  LA 

Caddo,  LA 

Sioux  City,  lA-NE „ -.. 

.  0.8521 

Woodbury,  lA 

Dakota.  NE 

^intiK  Falls   SD                          '. 

.  0.8850 

Minnehaha.  SD 

.   1.0087 

St.  Joseph.  IN 

.    1.0713 

Spokane,  WA 

Spnngfield,  IL 

.  0.9314 

Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Areas  That  Qualify  as  Large  Urban  Areas  are 
Designated  With  an  Astensk] 


Table  4a —Wage  Index  for  Urban 
Areas — Continued 

[Areas  That  Quality  as  Large  Urtian  Areas  are 
Designated  With  an  Astensk] 


Urban  arfis  (constituent  counties  or 
county  equivalents) 

Menard,  IL 
Sangamon.  IL 

Spnngfield,  MA — 

Hampden,  MA 
Hampshire,  MA 

Spnngfield,  MO - 

Christian,  MO 
Greene,  MO 

State  College.  PA 

Centre,  PA 

Steubenville-Weirton,  OH-WV 

Jefferson,  OH 
Brooke,  WV 
Hancock,  WV 

Stockton,  CA 

San  Jcaquin,  CA 

Syracuse,  NY 

Madison,  NY 
Onondaga,  NY 
Oswego,  NY 

"''acoma,  WA 

Pierce,  WA 

Tallahassee,  FL 

Gadsden,  FL 
Leon,  FL 
•7ampa-St.  Petersburg-Cleanwater.  FL.. 
Hernando.  FL 
Hillsborough.  FL 
Pasco.  FL 
Pinellas.  FL 

Terre  Haule   IN 

Clay.  IN 
Vigo,  IN 

Texarkana,  TX-Texarkana.  AR     ...■. 

Wilier  AR 
Bowie,  TX 

Toledo.  OH  

Fulton,  OH 
Lucas.  OH 
Wood,  OH 

Topeka,  KS 

Shawnee,  KS 

Trenton,  NJ 

Mercer,  f<IJ 

Tjcson,  AZ — 

Pima,  AZ 

Tulsa,  OK - 

Creeks.  OK 
Osage.  OK 
Rogers.  OK 
Tulsa,  OK 
Wagoner.  OK 

Tuscaloosa,  AL 

Tuscaloosa,  AL 

Tyler,  TX  

Smith,  TX 

Utica-Rome  NY 

Herkimer,  NY 
Oneida,  NY 

Valleio-Fairfield-Napa,  CA 

Napa,  CA 
Solano,  CA 

Vancouver,  WA 

Clark,  WA 

Victoria,  TX 

Victona,  TX 
Vineland-Millville-Bridgeton 

Cumberland,  NJ 
Visalia-Tulare-Porterviile.  CA 
Tulare.  CA 

Waco,  TX      _ 

McLennan,  TX 
•Washington,  (X-MD-VA .... 


NJ.. 


Wage 
ir>dex 


1.0336 


0.8096 


0.9921 


0.8729 


1.1636 


0.9580 


1.0338 


0.9238 


0.9206 


0.8775 


0.7907 


1.0107 


0.928S 


1.0058 


0.9610 


0.8412 


0.8538 


0.9650 


0.8340 


13229 


1.0820 


0.9012 


0.9779 


1.0413 


0.7830 


1  0962 


Urban  area  (constituent  counties  or 
county  equTi^alents) 


Wage 
index 


Distnct  ot  Columbia.  DC 
Calvert.  MD 
Charles.  MD 
Fredenck,  MD 
Montgomery.  MD 
Pnnce  Georges.  MD 
Alexandria  Oty.  VA 
Arlir^gton,  VA 
Fairfax  VA 
Fairtax  C(tv  VA 
Falls  Church  Cit>    v  4 
Loudoun.  VA 
Manassas  City   VA 
Manassas  Park  City,  VA 
P'lnce  William,  VA 
Stafford,  VA 

Waterloo-Cedar  Falls.  lA _ -.. 

Black  Hawk,  lA 
Bremer   I A 

Wausau,  Wl  

Marathon,  Wi 
West    Palm    Beach  Boca    Raton-Delray 
Beach.  FL 
Palm  Beach  FL 

Wheeling.  WV-OH 

Belmont.  OH 
Marshall.  WV 
Ohio.  WV 

Wichita,  KS - 

Butler,  KS 
Harvey,  KS 
Sedgwick,  kS 

Wichita  Falls,  TX 

Wichita,  TX 

Williamsport,  PA  

LyCominQ,  PA 

Wilminglon,  DE-NJ-MD 

New  Castle  DE 
Cecil.  WD 
Salem,  NJ 

Wilmington,  NC 

New  Hanover,  NC 
Worcester-Frtchtxirg-Leominsler,  MA 
Worcester,  MA 

Yakima,  WA ~ 

VaKima.  WA 

Vork,  FA  

Aoar^s,  PA 
vork,  PA 
>  Oungstown  v\arren,  OH 

Wahon  -ig  OH 

Trumbull   OH 
VjbaCitv   CA   

Sutter  CA 

Vjba  CA 
>uma.  A7 —.- 

Yuma,  AZ 


0.8659 

0.9767 
1  0155 

0.7849 

0.9629 

0.8186 
0.8874 
1.0690 

0.8729 
10836 
1.0131 
0.9039 

0.9885 

1.0187 

0.8903 


Table  4b 


-Wage  Index  for  Rural 
Areas 


Nonurtsan  area 


Wage 
irtdex 


Alabama 

Alaska     

Arizona    — 

Arkansas ~ 

California   

Colorado 

Connecticut.... 

Delaware 

i^londa      


0.7096 
1.3453 
0.8613 
0.6880 
1.0140 
0.8425 
1.1929 
0.8589 
I  08748 
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Table  4b.— Wage  Index  for  Rural 
Areas— Continued 


Noourban  area 


Wage 
index 


Table  4d.— Wage  Index  for  Rural 
Counties  Whose  Hospitals  are 
Deemed  Urban— Computed  as  Being 
Combined  With  the  Urban  Area 


Georgia. 
Hawaii.. 
Idaho  .. 

lllitXM  .. 

Inctena. 
Iowa  . 
Kansas. — 
Kentucky... 
Louetana... 
Mame _.. 


Maryland 

Massachusetts.... 

Michigan — 

Minnesota _.. 

Mississippi 

MSSOUfl.- 

Iwlontana- 

Nebraska. — 

Nevada..- — . 

NewMampshre. 


New  Meidco...-. 

NewVort 

North  Carolina.. 
North  Dakota.. 

ONo 

Oklahoma 

Oregon . 


Pennsy)vania . 

Puerto  Rico 

Rhode  Mand' .. 
South  Carolina . 
South  Dat(0<a ... 

Tennessee 

Texas.- 

Utah — 

Vsrmom — 

Virginia .- 

Washington- 
West  Virginia . 


Wyoming 


07743 
0  9637 
0  8970 
07726 

0  7763 
0.7522 
0.7466 
0.7809 
07399 
08344 
08077 

1  1677 
0  8634 
0.8325 
0.6824 
a7227 
08271 
0.7010 
0.9721 
0.9S66 

08313 
0  8448 
0.7886 
0.7734 
0.8431 
a7415 
0.9674 
08656 
04342 

0.7626 
0.7182 
0.7353 

0  7575 
09000 
0  9O53 
0  7820 
0  9654 
0S523 
0.8440 
0,8474 


•  AJI  counties  withri  the  State  are  ciassitied  urban. 

Table  4c.— Wage  Index  for  Rural 
Counties  Whose  Hospitals  are 
Deemed  Urban— Using  Urban  Area 
Wage  Index 


County 


Limestone  Co..  Al — 

MarV.aM  Co..  AL 

Chafiotie  Co.  FL 

Indian  "wer  Co  ,  ^L 
Christian  Co  .  IL 

Herwy  Co..  IN 

lonta  Co  .  Ml 


Urt>an  area 


Wage 

moex 


Lenawee  Co..  Ml 
Tusoxa  Co..  Ml... 


County 

Urban  area 

Wage 
index 

MacoupmCo..  IL 

St  Lows.  MO-IL 

0  9407 

Mason  Co,  IL 

Peona,IL  

0  8727 

Ctmton.  fN 

Lafayette,  IN 

0  8449 

loffannn  Co    KS 

Topeka,  KS 

09295 

Allegan  Co.  M 

Grand  Rapids.  Ml  ...., 

0.9903 

S»n  Co    Ml 

Battle  Creek.  Ml 

0.9484 

Flint  Ml           

1.1566 

Ml. 
CSrton  Co  .  MO 

Kwiaas  City.  MO-     \ 
KS. 

0  9607 

Cheroisee  Co..  SO... 

Greenville- 
Spartanburg.  SC. 

0.8921 

Bedtord  Co.,  VA 

1  Roanoke,  VA 

0  8301 

FrederxAsburg 

!  Washmglon.  DC- 

10962 

Ctty.  VA 

MO-VA. 

Jeftorson  Co.,  Wl .... 

,  Milwaukee.  Wl 

09738 

Jefferson  Co..  WV... 

1  Wash«ogton,  DC— 
1       MO-VA 

10962 

Walworth  Co..  Wl .... 

MltWSLmOO,  Wl 

1 

0.9738 

Van  Buren  Co,  Ml 

Hamefl  Co  ,  NC 

Genesee  Co  .  NY 

Cotumbmna  Co..  OH 

Lawrence  Co.,  PA 


Huntsville,  AL 

Huntsville,  AL 

Sarasota,  FL 

Fort  Pierce,  FL 

Springfield,  IL 

Anderson,  IN 

Lansing-East 

Lansing,  Ml. 

Ann  Artxx,  Ml 

Saginaw  Bay  Oty- 

MK«and.  Ml. 

Kalamazoo,  Ml 

Fayetteville,  NC  ... 

Rochester,  NY 

Beaver  County, 

PA. 
Beaver  County, 

PA. 


0.8439 
06439 
09496 
1  0333 
0.921 1 
09439 
1  1031 

1  1241 

1  0037 

1.1478 
0  0867 
0.9605 
0.9087 

0.9087 


Table  4e  — Wage  Index  for  Rural 
Counties  Whose  Hospitals  are 
Deemed  Urban— Using  Statewide 
Rural  Wage  Index 


County 

Urtianarea 

Wage 
mdex 

Cass  Co   Ml      

Benton  Haibor,  Ml ... 

08834 

Morrow  Co.,  OH 

Van  Wert  Co.,  OH  ... 

08431 

Lima,  OH 

0.8431 

Appendix— Regulatory  Impact  Analysis 
/.  Introduction 

Executive  Order  [E.O.)  12291  requires 
us  to  prepare  and  publish  a  regulatory 
impact  analysis  for  any  final  rule  that 
meets  one  of  the  E.O.  12291  criteria  for  a 
"major  rule,"  that  is,  a  rule  that  will  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  A  significant  adverse  effect  on 
competitioa  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expori 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
hospitals  to  be  small  entities. 


Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
rule  that  will  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain 
rural  counties  adjacent  to  urban  areas 
and  hospitals  located  in  certain  New 
England  counties,  for  purposes  of 
section  1102(b)  of  the  Act.  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area  or  New 
England  County  Metropolitan  Area. 
(Section  1886(d)(8j(B)  of  the  Act 
specifies  that  hospitals  located  in 
certain  rural  counties  adjacent  to  one  or 
m.ore  urban  areas  are  deemed  to  be 
located  in  an  adjacent  urban  area.  We 
have  identified  54  rural  hospitals,  some 
of  which  may  be  considered  small,  that 
we  have  reclassified  as  urban  hospitals. 
Also,  section  601(g)  of  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21)  designated  hospitals  in  certain 
New  England  counfies  as  belonging  to 
the  adjacent  New  England  Metropolitan 
County.  Thus,  for  purposes  of  the 
prospective  payment  system,  we  also 
reclassified  these  hospitals  as  urban 
hospitals.) 

It  is  clear  that  the  changes  being 
implemented  in  this  document  will 
affect  both  a  substantial  number  of 
small  rural  hospitals  as  well  as  other 
classes  of  hospitals,  and  the  effects  on 
some  may  be  significant.  Therefore,  the 
discussion  below,  in  combination  with 
the  rest  of  this  final  rule,  constitutes  a 
combined  regulatory  impact  analysis, 
regulatory  flexibility  analysis,  and  rural 
hospital  impact  statement  in  accordance 
with  E.O,  12291,  the  RFA,  and  section 
1102(b)  of  the  Act. 

//.  Quantitative  Impact  Analysis  of  the 
Mid-  Year  Policy  Changes  on 
Prospective  Payment  Hospitals 

A,  Basis  and  Methodology  of  Estimates 

The  datg  used  in  developing  the 
following  quantitative  analysis  of 
changes  in  payments,  presented  in  Table 
I  below,  are  taken  ft-om  FY  1989  billing 
data  and  hospital-specific  data  for  FY 
1987  and  FY  1988.  We  propose  to 
compare  the  effects  of  changes  including 
those  changes  that  were  effective 
October  1, 1991,  that  were  unaffected  by 
Public  Law  101-50a  such  as 
recalibration,  as  well  as  those  changes 
required  by  Pubhc  Law  101-508  that 
were  self-implementing  or  are  being 
implemented  in  this  document  to  our 
estimate  of  the  payment  amounts  in 
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effect  in  FY  1990  for  discharges 
occurring  on  or  after  April  1, 1990,  Thus, 
the  impact  analysis  is  comparable  to 
that  contained  in  the  September  4, 1990 
rule  except  that  the  FY  1991  payments 
are  those  effective  for  discharges 
occurring  on  or  after  January  1, 1991. 

In  addition,  we  have  treated  all 
hospitals  in  our  data  base  as  if  they 
have  cost  reporting  periods  that  coincide 
with  the  Federal  fiscal  year.  By 
establishing  the  same  cost  reporting 
period  for  all  hospitals,  we  can  show  the 
effect  of  policy  changes  on  payments  for 
comparable  12-month  periods. 
Moreover,  our  analysis  does  not  take 
into  account  any  behavioral  changes 
hospitals  may  adopt  in  response  to  the 
final  policy  changes  being  set  forth  in 
this  document. 

The  tables  and  the  discussion  that 
follow  reflect  our  best  effort  to  identify 
and  quantify  the  effects  of  the  mid-year 
changes  being  set  forth  in  this  document. 
It  should  be  noted,  however,  that  we 
could  not  utilize  all  the  hospitals  in  the 
ORG  recalibration  or  outlier  data  sets 
for  modeling  the  impact  analysis 
because  in  some  cases  the  hospital- 
specific  data  necessary  for  constructing 
our  impact  model  were  missing.  Data  on 
hospital  bed  size  and  type  of  control 
were  the  data  elements  most  frequently 
missing.  The  absent  data  prevented  us 
from  properly  classifying  and  displaying 
these  hospitals  in  the  impact  analysis. 
The  missing  data,  however,  did  not 


prevent  us  from  using  the  discharges 
from  these  hospitals  in  calculating  the 
final  outlier  payments  that  are  included 
in  the  final  column  of  Table  II  showing 
the  combined  effects  of  all  implemented 
changes. 

Our  ability  to  quantify  the  impacts  of 
the  implemented  changes  has  been 
made  more  problematic  this  year  by  the 
need  to  account  for  the  expanded 
inpatient  hospital  benefits  available 
under  the  Medicare  Catastrophic 
Coverage  Act  that  are  reflected  in  the 
FY  1989  billing  data  for  discharges 
occurring  on  or  after  January  1. 1989. 
Since  the  expanded  benefits  were 
repealed  effective  for  discharges 
occurring  on  or  after  January  1, 1990,  we 
have  removed  an  estimate  of  the 
additional  outlier  payments  attributable 
to  the  catastrophic  benefits  from  our 
baseline  data  before  analyzing  the 
impact  of  the  changes  being 
implemented. 

The  following  analysis  examines 
separately  the  rebasing  and  revising  of 
the  hospital  market  basket,  wage  index 
changes.  DRG  reclassification  and 
recalibration  changes  and  the  effect  of 
addifional  payments  to  prospective 
payment  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients.  That  is,  all  variables  except 
those  associated  with  the  particular 
provision  under  examination  were  held 
constant  so  as  to  display  the  effects  of 
each  provision  compared  to  the  baseline 


(FY  1989)  provisions.  In  the  last  column 
(column  V).  we  present  the  combined 
effect  of  all  changes  being  implemented 
in  this  rule.  That  is,  column  V  displays 
the  combined  effects  of  the  previous 
four  columns  as  well  as  the  F\'  1991 
update  factor  and  the  updating  of  the 
outlier  payment  thresholds.  As  such,  this 
last  column  is  the  only  one  m  which  the 
effects  of  all  the  quantifiable  payment 
policy  changes  on  simulated  FY  1991 
payments  are  refiected. 

the  following  discussion  is  divided 
into  two  parts.  The  first  pari  describes 
the  individual  effects  of  two  major 
changes  being  implemented  in  this 
document:  Wage  index  changes  and  the 
effect  of  additional  payments  to 
prospecfive  payment  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients.  The  individual  effects 
of  two  other  changes  that  were 
implemented  in  the  September  4, 1990 
rule  and  were  unaffected  by  Public  Law 
101-508,  namely,  rebasing  and  revising 
the  hospital  market  basket  and  DRG 
reclassification  and  recalibration 
changes,  were  discussed  in  the  earlier 
document  and  therefore  are  not 
discussed  in  this  document.  Columns  I- 
IV  of  Table  I  refiect  the  quantitative 
impact  of  each  change  by  various 
categories  of  hospitals.  The  second 
section  discusses  the  combined  effect  of 
all  provisions  being  implemented  for  FY 
1991  and  references  column  V  of  Table  I. 
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TABLE  I  — IMPACT  OP  MID-YBAR  PP«  CHAMGBS  BBIHG  IBPLMBirTBD 
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Number  of 
Hospitals  1/ 


All  Hospitals  5.5*6 

Urban  by  ReKiort  3,033 

H«w  Bngland  178 

Middle  Atlantic  A^S 

South  Atlantic  438 

Bast  North  Central  S24 

East  South  Central  173 

West  North  Central  193 

West  South  Central  361 

Mountain  11' 

Pacific  505 

Puerto  Rico  51 

Rural  by  Renion  2,513 

New  England  60 

Middle  Atlantic  90 

South  Atlantic  334 

East  North  Central  324 

East  South  Central  301 

Uest  North  Central  574 

West  South  Central  40S 

Mountain  24* 

Pacific  159 

Puerto  Rico  * 


Col  I 
Labor 
Share 
Change 


0.0 


-0.3 
1.1 

0.2 
0.1 


0.3 

0.0 

-0.3 

1.5 


Col  II 
Wage 
Index 
Changes  2/ 


Col  III 
Reclassification 

and 
Recalibration  3/ 


0.0 
0.1 

«.o 

1.2 

2.0 


-0.4 
4.5 

0.9 
2.0 

-1.6 
-0 
-3 
-I 
0 
-1 
-12 


CO 

0.1 

-0.2 

0.8 

-0.2 

0.2 

0.1 

0.1 

0.1 

-0.2 

-0.2 

0.0 

-0.8 
-0.8 
-0.4 
-0.7 
-0.9 
-0.8 
-l.O 
-0.9 
-0.9 
-0.9 
-1.2 
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Col  IV 
Ditp report ionate 
Share 
Change 


0.2 

0.2 
0.1 
0.2 
0.2 


0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
0.0 


Col  V 
All 
Changes  4/ 


3.7 


0.0 
1.9 
3.1 
3.1 

-0.4 

3.1 
7.3 
4.4 
5.7 
1.7 
3.2 
0.0 
2.3 
4.0 
2.2 
-8.5 
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c 
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Larue  Urban  Areas 
(population  over 
1  million) 

Other  Urban  Areas 
(population  of 

1  million  or 

fewer) 

Urban  Hospitals 

0-99  Beds 
100-199  Beds 
200-299  Beds 
300-399  Beds 
400  ♦  Beds 


1,507 


1,526 


3,033 
723 
879 
637 
541 
212 


-0.3 


0.3 


0.0 
0.1 
0.0 
0.0 
0.0 
-0.1 


-0.5 


-0.4 


0.1 

-0.4 
0.3 
0.0 
0.2 
0.4 


0.3 


0.0 


0 
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-0 
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-0 
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-0 

0 
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0.2 


0.2 


0.2 
0.0 
0.3 
0.2 
0.2 
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3.5 
3.6 
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TABLE  I  -  continued 


Rural  HospJtslB 
0-49  Beds 
50-99  Beds 
100-149  Beds 
150-199  Beds 
200  *   Beds 


lumber  of 
Hospitals  1/ 


2.513 
1,250 
753 
2»1 
11* 
120 


Col  I 

Labor 
Share 
Change 


Col  It 
Wage 
Index 
Changes  2/ 


Col  in 

Reclassification 

and 
Recalibration  3/ 


-0.4 
-1.0 
-0.6 
-0.1 
-0.2 
-0.2 


-0.8 
-1.2 
-1.0 
-0.9 
-0.7 
-0.3 


Col  IV 
Disproportionate 
Share 
Change 


0.0 
0.0 
0.0 

0.0 
0.0 
0.0 


Col  V 
All 
Changes  4/ 


3.1 
2.4 
2.9 
3.3 
3.1 
3.7 


9 

B 


^ 


TeachinK  Status 

Uonteaching  4,356 

Besident/Bed  Ratio 

Less  than  0.25        ,9*3 
Resident/Bed  Ratio 

0.25  or  Greater        227 


0.1 

0.0 
-0.4 


0.0 

-0.3 

1.0 


-0.5 

0.2 
1.2 


-0.1 
-0.1 
-0.4 


3.3 
3.3 


< 
c 


Disproportionate 
Share  Hospitals  (DSH) 
llon-DSH 
Urban  DSH 

100  Beds  or  More 
Fewer  Than  100  Beds 
Rural  DSH 

100  Beds  or  More- 
not  Rural  Referral 
Centers  or  Sole  Com- 
munity Hospitals 
Fewer  Than  100  Beds 
not  Rural  Referral 
Centers  or  Sole  Com- 
niunitjr  Hospitals 
Sole  Connunlty 

Hospitals 
Rural  Referral  Centers 
and  Sole  Connunity 
Hospitals  or  Rural 
Referral  Centers 

Urban  Teachin*  and  DSH 

Both  Teaching  and  DSH 

Teaching  only 

DSH  only 

Uonteaching  and  Mon-DSH 


3.975 

1.117 

124 


56 


188 


49 


37 


0.1 

-0.2 

0.1 


0.1 

0.1 
0.0 

0.8 


-0.1 

0.2 

-0.* 


0.2 

0.1 
0.2 

0.0 


610 

-0.2 

0.1 

497 

0.0 

0.0 

631 

0.0 

0.* 

.295 

0.2 

0.0 

-0   3 

0.5 
-0.1 


-0.7 

-1.1 
-0.8 

-0.2 


0.8 

0.1 

-0,3 

-0.4 


0.0 

0.4 

0   0 


0.0 

0.0 
0.0 

0.0 


-0.4 
0.0 
0.5 
0.0 


3.2 

*.3 

3.0 


*.0 

3.* 
*.0 

• 

3.0 


*.* 
3.4 
4.0 
3.1 
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TABLE  I  -  continued 


Col  I 
Hujnber  of  .  Labor 
Hospitals   1/   Share 

Change 


Col  II 

Col  III 

Col  IV 

Col  V 

Wage 

Reclassification 

Disproportionate 

All 

Indax 

and 

Share 

Changes 

4/ 

Changes 

I' 

Recalibration  3/ 

Change 

Other  Special 
Status   (rural) 
Sole  Comunity 


Hospitals  (SCHs) 

1.330 

-0.1 

-0.4 

Rural  Referral 

Centers  (RRCs) 

217 

0.7 

-0.4 

Sole  Conmunity  & 

Rural  Referral 

27 

0.4 

1.0 

Medic are- Dependent 

557 

0.0 

-0.9 

Type  of  Ownership 

Voluntary 

3.0i0 

0.0 

0.0 

Proprietary 

873 

0.3 

0.2 

Covemment 

1.532 

0.0 

0.0 

Medicare  Utilization 

as  Percent  of 

Inpatient  Days 

• 

0-25 

373 

-0.4 

-0.6 

25  -  50 

2,932 

0.0 

0.0 

50  -  65 

1.695 

0.0 

0.1 

Over  65 

396 

0.2 

1.1 

-1.0 

-0.4 

-O.ft 
-1.2 


0.0 

-0.4 

0.1 


0.0 

0.0 

0.0 
0.0 


0.1 

0.2 

0.3 


2.9 

3.2 

4.4 
2.7 


3.6 
3.7 
4.1 


1.3 

0.1 

-0.4 

-0.7 


-0.8 
0.2 
O.l 
0.0 


4.5 
3.6 

3.4 
4.2 


y     Because  data  necessary  to  classify  some  hospitals  by  category  were  missing,  some  hospitals  were  omitted  from  the 
analysis.  Therefore,  the  total  number  of  hospitals  in  each  category  may  not  eijual  the  national  total. 

2/  The  final  wage  index  constructed  entirely  from  1988  hourly  wage  data  was  compared  to  the  current  wage  index  which 
is  based  entirely  on  1984  hourly  wage  data.  The  final  wage  index  also  reflects  changes  required  by  section 
1884(d)(8)(C)  of  the  Act  concerning  the  redesignation  of  certain  rural  hospitals  as  urban. 

3/  Recalibration  of  the  DRC  weights  and  classification  changes  are  based  on  FY  1989  MKDPAH  data  and  are  perfonoed 
annually  in  accordance  with  section  1886(d)(4)(C)  of  the  Act. 

4/  This  column  shows  the  combined  effects  of  all  the  previous  columns  as  well  as  the  effects  of  updating  the  FY  1990 
~   standardised  payment  amounts  as  mandated  by  section  1886(b)(3)(B)(i)  of  the  Act  as  amended  by  Section  4002  of 
Pub.  L.  101-508.  The  urban  standardized  aaounts  were  increased  by  4.5  percent  and  the  rural  standardized  by  3.2 
percent.  The  hospital-specific  rate  for  sole  community  hospitals  and  Medicare-dependent  hospitals  was  updated  by 
5  2  percent  as  required  by  section  1886(b)(3)(B)(li) .  Also.  FY  1990  baseline  payments  reflect  an  estimate  of 
outlier  payments  at  5.0  percent  In  contrast  to  the  5.1  percent  set  for  the  outlier  pool.  These  estimates  of 
outlier  payments  contain  an  adjustment  to  remove  the  effects  of  the  elimination  of  the  day  limitation  on 
Inpatient  hospital  services  under  Pub.  L.  100-360.  Because  our  total  FY  1991  estimated  payments  do  not 
perpetuate  this  0.1  percentage  point  decrease  in  outlier  payments  relative  to  the  outlier  pool,  this  column 
reflects  the  0.1  percent  increase  in  total  prospective  payments  necessary  to  ensure  equality  between  projected 
outlier  payments  and  the  outlier  offsets.   In  addition,  this  column  captures  Interactive  effects  that  we  are  not 
able  to  quantify. 
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B.  Individual  Effects 

1.  Wage  index.  Column  II  of  Table  I 
displays  the  estimated  effects  of 
changes  to  the  wage  index  being 
implemented  in  this  final  rule  with 
comment  period.  Discussion  of  the 
hospital  wage  index  is  set  forth  in 
section  III.B  of  the  preamble. 

Nationally,  as  a  result  of  budget 
neutrality,  the  wage  index  change  has 
no  measurable  effect  on  aggregate 
program  pajTnents.  Overall,  payments  to 
large  urban  hospitals  will  increase  by 
0.5  percent.  Payments  to  other  urban 
hospitals  and  payments  to  rural 
hospitals  will  each  decrease  by  0.4 
percent. 

The  effect  on  hospitals  in  different 
geographic  areas  varies  from  an  average 
6.0  percent  increase  in  payments  for 
hospitals  in  the  urban  areas  of  the  New 
England  census  division  to  a  4.7  percent 
reduction  in  payments  for  hospitals  in 
the  urban  areas  of  Puerto  Rico.  The  6.0 
percent  increase  in  payinents  to  New 
England  urban  hospitals  represents  the 
largest  increase  across  all  hospital 
categories.  Seven  of  the  ten  urban 
census  regions  will  experience 
reductions  in  payments. 

The  range  for  rural  hospitals  is  from  a 
4.5  percent  increase  for  hospitals 
located  in  the  New  England  census 
division  to  a  12.7  percent  reduction  in 
payments  for  hospitals  located  in  the 
Puerto  Rico  census  division.  The  12.7 
percent  reduction  in  pavTuents  to  Puerto 
Rico  rural  hospitals  represents  the 
largest  percentage  reduction  across  all 
hospital  categories.  Six  of  the  ten  rural 
census  divisions  will  experience 
reductions  in  payments. 

All  rural  hospitals  as  categorized  by 
bed  size  will  experience  redactions  in 
payments.  These  reductions  range  from 

1.0  percent  (0-49  beds)  to  0  1  percent 
(100-149  beds  and  over  200  beds]. 

The  range  for  the  effect  of  the  wage 
index  change  on  hospitals  categorized 
by  Medicare  utilization  as  a  percent  of 
inpatient  days  is  from  a  0.6  percent 
reduction  in  payments  for  hospitals  with 
Medicare  utihzation  of  0-25  percent  to  a 

1.1  percent  increase  in  payments  for 
hospitals  with  Medicare  utilization  of 
over  65  percent. 

Rural  hospitals  subject  to  special 
payment  provisions  will  experience 
reductions  in  payment  ranging  from  0,2 
percent  (sole  community  hospitals)  to 
0.9  percent  (Medicare-dependent 
hospitals).  The  only  exception  to  these 
reductions  is  those  rural  hospitals 
classified  as  both  a  sole  community 
hospital  and  rural  referral  center.  These 
hospitals  will  experience  a  1.0  percent 
increase  in  payments. 


2.  Disproportionate  share  changes. 
Column  rV  of  Table  I  shows  the  effect  of 
additional  payments  to  urban  hospitals 
with  more  than  100  beds  that  serve  a 
disproportionate  share  of  low-income 
patients  and  hospitals  with 
disproportionate  indigent  care  revenues. 
These  changes  are  described  in  section 
IIIC  of  the  preamble. 

Nationally,  disproportionate  share 
changes  will  result  in  a  0.2  percent 
increase  in  payonents.  It  will  result  in  a 
0.2  percent  increase  in  payments  to  large 
urban  and  other  urban  hospitals  with 
more  than  100  beds.  For  urban 
disproportionate  share  hospitals  with 
more  than  100  beds,  the  change  will 
result  in  a  0.4  percent  increase  in 
payments.  The  change  will  have  no 
effect  on  rural  hospitals. 

Urban  hospitals  in  all  ten  census 
divisions  will  experience  increases  m 
payment.  These  payment  increases 
range  from  a  0,1  percent  increase  in  the 
New  England,  East  North  Central,  West 
North  Central,  Mountain  and  Puerto 
Rico  census  divisions  to  a  0,4  percent 
increase  in  the  Pacific  census  division. 

The  largest  decrease  in  payment  is 
found  in  those  hospitals  categorized  as 
having  less  than  25  percent  Medicare 
utilization  as  a  percent  of  inpatient 
da^'s.  These  hospitals  will  experience  ar. 
average  0.8  percent  decrease. 

C.  Combined  Effects 

Colunui  V  of  Table  1  shows  the 
combined  effects  of  all  the  FY  1991 
changes  we  are  able  to  quantify  In 
addition  to  the  changes  described  in 
columns  I,  II.  Ill,  and  IV.  column  V 
shows  the  effects  of  updating  the  FY 
1990  standardized  payment  amounts  as 
mandated  by  section  1886(b)(3)[B)[i]  of 
the  Act  as  amended  by  section  4002  of 
Pubhc  Law  101-508.  The  rate  of  increase 
in  the  hospital  market  basket  is 
estimated  at  5.2  percent.  The  urban 
standardized  amounts  were  increased 
by  the  rate  of  increase  in  the  market 
basket  less  2  percentage  points,  or  3.2 
percent.  The  rural  standardized  amount 
was  increased  by  the  market  basket  rate 
cf  increase  less  ,7  percentage  points,  or 
4.5  percent.  In  accordance  with  section 
1886(b)(3)(B)(ii),  the  hospital-specific 
rate  for  sole  community  hospitals  and 
small  rural  Medicare-dependent 
hospitals  was  increased  by  the  market 
basket  rate  of  increase,  or  5.2  percent. 

Because  Column  V  combines  the  final 
FY  1991  payment  rates  and  all  other 
final  changes,  the  effects  displayed  also 
include  the  payment  offset  for  outlier 
payments  required  under  section 
1886(d)(5)(A)  of  the  Act.  Section 
1886(d)(3)(B)  of  the  Act  requires  that  the 
urban  and  rural  standardized  amounts 
be  separately  reduced  by  the  proportion 


of  estimated  total  DRG  payments 
attributable  to  estimated  outher 
payments  for  hospitals  located  in  urban 
areas  and  those  located  in  rural  areas. 
Section  1888(d){9)(B)(iv)  of  the  Act 
requires  that  the  urban  and  rural 
standardized  amounts  be  reduced  by  the 
proportion  of  estimated  total  payments 
made  to  hospitals  in  Puerto  Rico 
attributable  to  estimated  outlier 
payments. 

We  set  the  outlier  thresholds  m  the 
September  4, 1990  rule  so  as  to  result  in 
estimated  outlier  payments  equal  to  51 
percent  of  total  prospective  payments. 
The  model  that  we  use  to  determine  Ihp 
outlier  thresholds  necessary  to  target 
our  desired  aggregate  outlier  payments 
for  FY  1991  employs  FY  1989  changes. 
We  adjusted  that  model  to  take  into 
account  the  effect  of  changes  in 
Medicare  coverage  for  mpatient  hnspii;:l 
services  dunng  F^'  1989  that  resulted 
from  the  enactment  of  the  Catastrophic 
Coverage  Act  of  1988  (Pub,  L,  100-360) 
These  catastrophic  coverage  provisions 
were  effective  with  discharges  occurring 
on  or  after  January  1.  1989  (the  second 
quarter  of  FY  1989)  and  were  repealed 
by  the  Medicare  Catastrophic  Coverage 
Act  of  1989  (Pub,  L  101-234)  effective  for 
discharges  occurring  on  or  after  January 
1, 1990.  We  have  re-estimated  outlier 
payments  based  on  the  changes  in  the 
payment  rates  required  by  Public  Law 
101-508,  Maintaining  the  thresholds 
published  in  the  September  4. 1990  final 
rule  wiii  result  in  outlier  pfl\Tnents  equal 
to  5,2  percent  of  total  prospective 
payments. 

Ndtionaily.  Lhe  effects  of  all  changes 
we  are  implementing  are  expected  to 
result  m  a  3,7  percent  payment  increase. 
These  changes  will  increase  payments 
to  large  urban  hospitals  by  41  percent, 
to  other  urban  hospitals  by  3  4  percent, 
and  to  rural  hospitals  by  3  1  percent.  All 
categories  of  hospitals,  with  the 
exception  of  u.-ban  and  rural  hospitals  m 
the  Puerto  Rico  census  division  will 
experience  increases  in  payments.  The 
percentage  increases  ran^t  between  1.7 
and  9-0  percent. 

The  effect  on  hospitals  m  different 
urban  areas  vanes  from  an  average  90 
percent  increase  in  payments  for 
hospitals  in  the  urban  areas  of  the  New 
Ejigland  census  division  to  a  0.4  percent 
decrease  in  pa>  ments  for  hospitals  m 
the  urban  areas  of  the  Puerto  Rico 
census  divis.on.  The  9.0  percent  increase 
represents  the  largest  increase  across  all 
hospital  categories  and  is  aitnbutable  to 
t.'ie  wage  index  change 

The  effect  cf  all  changes  on  rural 
hospitals  vanes  from  an  average  7.3 
percent  increase  for  hospitals  in  the 
New  England  census  division  to  rural 
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hospitals  in  Puerto  Rico  who  w.U 
experience  an  average  8.5  percent 
reduction  in  payments.  This  8,5  percent 
reduction  represents  the  largest 
reduction  across  all  hospital  catt-'gories 
and  IS  largely  explained  by  the  wagi- 
index  change. 

Urban  hospitals  as  Citegorizcd  by  bed 
Size  will  receive  increases  in  payments 
ranging  from  2  3  to  3.6  percent.  The 
increase  in  payments  to  rural  hospitals 
as  categorized  by  bed  size  will  range 
from  2.4  to  3.7  percent.  For  both  urban 
and  rural  hospitals  as  the  number  of 
beds  increase,  the  percentage  increase 
in  payments  becomes  larger. 

The  increase  in  payments  that  will  be 
experienced  by  hospitals  categorized  by 
type  of  ownership  is  neiir  the  national! 


average,  ranging  from  a  3.6  percent 
increase  in  payments  for  voluntary 
hospitals  to  a  4.1  percent  increase  in 
payments  for  proprietary  and 
government  hospitals.  Rural  hospitals 
subject  to  special  payment  provisions 
will  receive  increases  in  payments 
below  the  national  average  of  3.7 
percent. 

We  must  point  out  that  there  are 
interactions  that  result  from  the 
combining  of  the  various  separate 
provisions  analyzed  in  the  previous 
columns  that  we  are  unable  to  isolate. 
Thus,  the  values  appearing  in  volumn  V 
do  not  represent  merely  the  additive 
effects  of  the  previous  columns  plus  the 
update  factors.  ^ 


Table  11  pn:sents  the  pro|Pcted  FY 
1991  average  payments  per  case  for 
urban  and  rural  hospitals  effective  with 
discharges  occurring  on  or  after  January 
1.  1991  and  for  the  different  categories  of 
hospitals  shown  in  Table  11.  and 
compares  them  to  the  average  estimated 
FY  1990  per  case  payments  for 
discharges  occurring  on  or  after  .-Xpril  1 
1990.  As  such,  this  table  presents  the 
com.bined  effects  of  the  implemented 
changes  presented  in  Table  I  in  terms  of 
the  average  dollar  amounts  paid  per 
discharge.  That  is,  the  percentage 
change  in  average  payments  from  FY 
1990  to  FY  1991  equals  the  percentage 
changes  shown  in  the  last  column  of 
Table  I. 


Table  II, -impact  qf  Mio-veap  ppS  Changes  in  the  Prospective  Payment  System  fop  FY  1991 

Col.  1 

Col  II 

Col  III 

Numbef  Of 
hospitals 

Payment 

per  case, 

1990 

Payment 

per  case, 

1991 

All 
ct^anges 

5,546 

3,033 

178 

475 

438 

524 

173 

193 

361 

117 

505 

51 

2.513 

60 

90 

334 

324 

301 

574 

408 

246 

159 

6 

5,546 

1,507 

1,526 

3,033 

723 

879 

637 

541 

212 

2.513 

1,250 

753 

261 

114 

120 

4,356 
963 
227 

3,975 

1,117 
124 

56 

188 

4,984 

5.167 

5,445                  5,650 
5,601                  6,104 
5,942                 6.234 
5,001                  5.292 
5.328                 5,438 
4663                 4,823 
5,454                 5,453 
5,030  '               5,124 
5,368                 5,533 
6,297                 6.491 
2,190                 2.182 
3267                 3,369 
4  007                 4,298 
3,679                 3,841 
3,301    '               3,488 
3.315                3.372 
2,913  !              3,005 
3.122  1              3,123 
3,011   1              3,080 
3,500  :              3,641 
4.034                 4,120 
1  537                  1.407 
4,984                 5.167 
5,937                 6,179 

4.937                 5,103 
5.445  '              5.650 
4,081                 4.176 

J 

MwVIIa  Atlanfir                                                                                              

4 

^n*ith  AtlantiT                                                    

Fa^t  ^uth  Central **••• 

West  *>outh  Central              _                       »m 

Pacific                                                    *                       

Pijertn  fliro                                                                                      

- 

N«w  Fnoiand ■■■■ 

Middle  Atlantic                           „ 

Pacific       _ - 

Puerto  Rico   _ 

(Populalioo  ovef  1  mHlion)               „ - 

Other  Uroan  Areas 

Urhsn  HosDtts/s                                                              «, 

100-199  Beds    _ « 

200  299  Beds                     .                             

4.691 
5,151 
5  622 
6.781 
3.267 
2.842 
3.052 
3.302 
3.424 
3  884 

4.149 
5.470 
8,348 

44S9 

6.088 
4.342 

2.965 
2,640 

4,858 
5.332 
5.826 
7.094 
3  369 
2.909 
3.140 
3.411 
3,531 
4.027 

4.287 
5,652 
8,818 

4.644 

6,350 
4,472 

3  085 

2.736 

"iOO  399  Bed<                                                                                                 

400    »   Beds                                                                                              

Runil  Hci^Oitsi^                                                                                                           

0-49  Beds                                                                         ■• 

SO-99  Beds                        -                                .      „     

POO  -»■   R6d«                                                                                                          

Teaching  Status. 

Resident/ Bed  Ratio  Less  than  0  25                         .                  

Resident;  Bed  Ratto  0  25  Of  Greataf                                            

Dtsptoportionate  Share  Hospitals  \  OSH): 

Noo-DSH                                                                                                           .... 

UrlMn  OSH 

Rural  DSH 

Fewer  T'-.an  100  Beds  not  Rural  Referral  Ccters  or  Soie  Comn^unity  H,ospita!S 

37 
3.8 
9.0 
4.9 
58 
2  1 
3.4 
0.0 
19 
3.1 
3.1 
0  4 
3.1 
7.3 
4.4 
5.7 
1.7 
32 
00 
23 
4.0 
2.2 
8.5 
3.7 
4.1 

3.4 
3.8 
23 
3.6 
35 
3.6 
46 
3.1 
24 
2.9 
3.3 
3.1 
37 

3.3 
3.3 
5.6 

3.2 

4.3 
3.0 

40 

36 
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Table  II. -^Impact  of  Mid-year  PPS  Changes  in  the  Prospective  Payment  System  for  FY  1991— Continued 


■w 


Sole  Community  Hospitals 

Rural  Re'er'ai  Cer^'.ers  ana  Sole  Communrty  Hoso'ia:s  or  Rural  Referra: 
Urban  Teaching  arid  DS>-' 

Both  Teacfiing  and  DS'^  „ 

Teaching  only ««.... .......... 

DSH  only  — — •' 

Nonteachmg  ar>d  Non-OSH - ~ 

Other  Special  Status  i  'vrah 

Sole  Community  (SCHsi - 

Rural  Relerrai  Centers  (RRCs!  ~ - 

Sole  Commumry  &  Rural  Referral  Center 

Medicare-Dependent - - 

Type  ct  Owr>ership. 


Number  of 

hospitals 


Col.  I 


Voluntary. 


P'opnetary 

Government 

Medicare  Utiliistion  as  Percent  of  Inpatient  Days: 


0-25 


25-50  .... 

50-65 

Over  65. 


49 
37 

610 

497 

631 

1.295 

382 

217 

27 

557 

3.050 

873 

1.532 

373 
2,932 
1.695 

396 


Payment 

per  case, 

1990 


Col.  II 


Col.  Ul 


3^41 
4.027 

6,727 
5.560 
4.687 
4.523 

3.379 
3.823 
4,125 
2.924 

5.151 
4,483 
4.588 

6.823 

5.202 
4,373 
4.202 


Paynrtent 

per  case. 

1991 


3.370 
4.183 

7,023 
5,752 
5,082 
4.664 

3.498 
3,944 
4.305 
3,002 

5.335 
4,647 
4.776 

7,130 
5,391 
4,521 
4.380 


AH 
changes ' 


4.0 
3.9 


4.0 
3.1 

3.5 
3.2 
4.4 
2.7 

3.6 
3.7 

4.1 

4.5 
3.6 
3.4 
42 


'  Percentage  changes  shown  m  this  column  are  taken  (rem  Table  I.  column  v   Because  the  OoHa'  amounts  show- 
percentage  changes  computed  on  the  basis  ot  these  amounts  will  ditler  siighny  from  those  displayed  in  this  column 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1601 

Participant  Choice  of  Investment 
FuiHlt 

AOENCy:  Federal  Retirement  Thrift 
Investment  Board. 
ACHOM:  Revised  interim  rule  with 
request  for  comments. 

SUMMARY:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  is  publishing  in  5  CFR  part  1601 
revised  interim  rule  governing 
participants'  choices  of  investment 
funds.  The  revised  interim  rules 
implement  section  3  of  the  Thrift  Saving 
Plan  Technical  Amendments  Act  of  1990 
(TSPTAA),  which  allows  Thrift  Savings 
Plan  (TSP)  participants  to  invest  all  or 
any  portion  of  their  account  balances  in 
the  three  TSP  investment  funds — the 
Common  Stock  Index  Investment  Fund 
(C  Fund),  the  Fixed  Income  Investment 
Fund  (F  Fund),  and  the  Government 
Securities  Investment  Fund  (G  Fund). 
The  revised  interim  rules  apply  to 
investment  of  Employee  Contributions. 
Agency  Automatic  (1%)  Contributions, 
and  Agency  Matching  Contributions,  in 
accordance  with  the  provisions  of  5 
U.S.C.  8438.  as  amended  by  the 
TSPTAA.  They  also  reflect  other 
changes  in  the  operation  of  the  TSP. 
OATis:  Revised  interim  rules  effective 
December  31, 1990. 

These  interim  rules  apply  to  all  TSP 
open  seasons  beginning  oo  or  after 
November  15. 1990.  Comments  must  be 
received  on  or  before  March  8, 1991. 
AOOflESSCt:  Comments  may  be  sent  to 
David  L  Hutner,  Senior  Attorney. 
Federal  Retirement  Thrift  Investment 
Board.  805  Fifteenth  Street  NW., 
Waehin^on.  DC  20006. 
FOR  mimiBI  DVORMATION  COMTACT. 
David  L  Hutner.  (202)  523-6367. 
•UP^tUMNTARY  INFORMATION:  Interirn 
rules  governing  participants'  choices  of 
investment  funds  were  published  in  the 
Federal  Register  on  March  29. 1990.  as 
an  amendment  to  title  5  of  the  Code  of 
Federal  Regulations  (CFR).  The 
amendment  added  Part  1601 — 
Participants'  Choice  of  Investment 
Funds.  These  revised  interim  rules. 
which  replace  the  previous  provisions  of 
part  leoi.  are  being  published  to 
implement  section  3  of  the  Thrift 
Savings  Plan  Technical  Amendments 
Act  of  1990  (TSPTAA).  and  to  reflect 
other  changes  in  the  operation  of  the 
TSP. 

Subpart  A  of  the  revised  rule  sets 
forth  definitions  of  terms  used  in  this 


part.  Subpart  B  of  the  revised  rule  deals 
with  participants'  choice  of  funds  in 
which  lo  invest  new  Employer  or 
F.mployee  Contributions  Rules 
governing  participants'  transfers)  (rf 
existing  account  balances  among  the 
investment  funds  (interfund  transfers  are 
contained  in  subpart  C  of  the  revised 
rules. 

Prior  to  enactment  of  the  TSPTAA,  for 
FERS  participants  all  Agency  Automatic 
(1%)  Contributions.  Agency  Matching 
Contributions,  and  earnings  on  all 
Employer  Contributions,  were  required 
to  remain  invested  in  the  G  Fund 
through  the  end  of  1992,  after  which  the 
investment  restrictions  would  have  been 
gradually  lifted  over  a  five-jrear  period. 
FERS  Employee  Contributions  made  in 
1987  were  required  to  be  invested  in  the 
G  Fund,  and  the  investment  restrictions 
on  Employee  Contributions  were  to  be 
gradually  removed  over  a  five-year 
period  ending  in  1992.  Pursuant  to 
section  2  of  Public  Law  100-366,  which 
amended  5  US  C.  8438(e)(A).  all 
earnings  on  FERS  Employee 
Contributions  became  unrestricted.  The 
entire  account  balances  of  CSRS 
participants  were  required  to  remain 
invested  in  the  G  Fund  at  all  times. 

Section  3  of  the  TSPTAA.  wfaicfa  was 
enacted  on  July  17, 1990.  removed  the 
investment  restrictions  that  applied 
under  prior  law,  for  both  FERS  and 
CSRS  participants.  Section  3  of  the 
TSPTAA  was  made  effective  as  of  the 
second  election  period  after  eoactment 
(i.e.,  the  election  period  commencing  on 
July  1.  1991)  or  at  such  earlier  date  as 
the  Executive  Director  may  prescribe  in 
regulations.  By  publishing  these 
regulations,  the  Executive  Director  is 
prescribing  December  31. 19S0as  the 
effective  date  of  section  3  of  the 
TSPTAA. 

Section  1601.1  contains  definitions  of 
tennsuaed  in  part  1601. 

Action  1601.2  sets  forth  the  manner 
ind  timing  of  participants'  choice  of 
investment  funds  in  which  to  have  their 
new  Employee  and  Employer 
Contributions  invested.  Para^^ph 
1601.2(a)  sets  forth  the  general  rale  that 
beginning  with  the  first  full  pay  period 
in  January  1991,  FERS  and  CSRS 
participants  may  invest  all  or  any 
portion  of  their  new  Employee 
Contributions  in  any  of  the  three  TSP 
investment  funds.  For  FERS 
participants,  the  lifting  of  the  investment 
restrictions  also  applies  to  new 
Employer  Contributions. 

Paragraph  1601.2(b)  requires 
participants  to  submit  an  Electkm  Form 
(Form  TSP-1)  to  their  employing 
agencies  in  order  to  select  the 
investment  funds  in  which  Qaipkiyee 
and  Employer  Contributions  to  their 


accounts  are  to  be  invested,  and  sets 
forth  rules  applicable  to  allocation 
elections.  Paragraph  1001.2(b)(1) 
provides  that  allocation  elections  made 
on  the  Election  Form  will  be  applied  to 
all  three  sources  of  contributions — 
Employee  Contributions.  Agency 
Automatic  (1%)  Contributions,  and 
Agency  Matching  Contributions. 
Participants  may  not  make  different 
allocation  elections  for  each  source  of 
contributions. 

Paragraph  1001.2(b)(2)  requires  that 
allocation  elections  be  made  as  a 
percentage  of  contributions  per  pay 
period,  and  that  these  percentages  be 
only  in  5  percent  increments.  The  sum  of 
the  percentages  elected  for  the  three 
investment  funds  must  equal  100 
percent. 

Paragraph  1601.2(b)(3)  states  that, 
with  one  exception,  every  Election  Form 
must  include  an  allocation  election.  The 
purpose  of  this  requirement  is  to  ensure 
that  at  any  given  time  a  participant's 
contribution  election  and  allocation 
election  can  both  be  determined  from 
the  same  Election  Form.  Thus,  if  a  FERS 
or  CSRS  participant  submits  an  Election 
Form  to  start,  or  change  the  amount  of. 
his  or  her  Employee  Contributions,  that 
participant  must  also  complete  the 
section  of  the  Election  Form  that 
requires  an  allocation  election. 
Otherwise,  the  Election  Form  will  not  be 
accepted  by  the  employing  agency.  If  the 
participant  does  not  wish  to  change  his 
or  her  prior  allocation  election,  he  or  she 
must  fill  in  the  same  percentages  on  the 
new  Election  Form  that  were  elected  on 
the  previous  Election  Form.  Similarly,  if 
a  FERS  participant  submits  an  Election 
Form  to  terminate  contributions,  he  or 
she  must  also  make  an  allocation 
election  that  will  be  applied  to  his  or  her 
Agency  Automatic  (1%)  Contributions 
(which  continue  despite  the  termination 
of  Employee  Contributions).  The  only 
exception  to  the  requirements  that  an 
allocation  election  be  made  when  an 
Election  Form  is  submitted  applies  to  a 
CSRS  participant  who  has  elected  to 
terminate  Employee  Contributions. 
Because  CSRS  participants  do  not 
receive  Employer  Contributions,  there  is 
no  need  for  the  CSRS  participant  to 
make  an  allocation  election  when  he  or 
she  terminates  Employee  Contributions. 

The  requirements  of  paragraph 
1601.2(b)(4)  and  1601.2(b)(5)  serve  a 
similar  purpose  to  that  of  paragraph 
1601.2(b)(3)— to  ensure  that  a 
participant's  election  of  a  whole  dollar 
amount  or  percentage  of  basic  pay  to  be 
coDtcibuted,  and  the  allocation  election, 
can  both  be  determined  from  the  same 
Election  Form.  Thus,  participants  may 
not  submit  an  Election  Form  which 
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contains  ooly  an  aliocatixn  eleclioo.  A 
FERS  participant  must  also  either  elect  a 
whole  dollar  amount  or  percentage  of 
basic  pay  to  be  conlf  ibtUed,  elect  to 
terralnate  contributions,  or  indicate  that 
he  or  she  is  not  currently  making 
Employee  Coatnbutions  and  does  not 
choose  to  begin  making  Employee 
Contributions  at  that  time.  In  the  last 
two  situations,  the  allocation  election 
will  be  afi(]liBd  to  toe  Agency  Automatic 
(1%)  Contributions.  If  a  FERS  participant 
is  currently  making  Employee 
Contributions  in  an  amount  or 
percentage  he  or  she  does  not  want  to 
change,  but  does  want  to  change  his  or 
her  allocation  election,  the  participant 
must  also  indicate  on  the  Election  Form 
the  same  amount  or  percentage  that  he 
or  she  had  previously  elected.  CSRS 
participants  must,  on  any  Election  Form 
that  they  submit,  elect  a  whole  dollar 
amount  or  peicentage  of  basic  \)an/  to  be 
contributed,  or  elect  to  terminate 
contributions.  Since  CSRS  employees 
receive  no  Employer  Contributions,  if  a 
CSRS  participant  is  not  currently 
contributing  and  does  not  wish  to  begin 
contributing,  there  is  no  need  to  submit 
an  Election  Form,  unless  the  employing 
agency  requires  all  employees  to  have  a 
TSP  election  on  file. 

Paragraph  l«n.2(b)(6)  retains  tihe 
requirement  of  the  previous  rule  that  all 
participants  who  elect  to  contribute  to 
the  C  Fund  and/or  the  F  Fund  nrast  sign 
an  ackaowledgiDent  of  risk  statement. 
This  requirement  now  applies  to  CSRS 
participants  as  well. 

Paragraph  1601 .2(bH7l  requires 
employing  agencies  to  reject  and  return 
to  participants  those  Election  Forms  that 
fail  to  comply  with  fte  requirements  of 
paragraphs  (b)(1)  through  (b)(6). 

Paragraph  160L2(bX8J  indicates  that 
an  election  to  terminate  Employee 
Contributions  will  be  made  effective  as 
of  the  last  day  of  the  pay  period  during 
which  the  empbying  agency  accepts  the 
Election  Form,  so  ttiat  the  Employee 
Contributions  will  be  terminated  with 
respect  to  basic  pay  earned  in  the 
following  pay  p«iod.  Where  the 
termination  is  made  by  a  FERS 
participant,  the  allocation  election  on 
the  Electioo  Form  will  be  applied  to 
subsequent  Agency  Automatic  (1^) 
Contributions  and  will  be  made 
effective  is  of  the  beginning  of  the  pay 
period  foUowiag  the  pay  period  during 
wfaidi  the  ElectioB  Form  was  accepted 
by  the  emplojring  agency. 

Paragraph  1601.2(bM8J  provides  that 
the  Agency  Autoraatic  (1%) 
Contributioos  of  a  FERS  participant  who 
has  no  allocation  election  in  effect  most 
be  reported  by  the  employing  agency  for 
investment  in  the  G  Fund.  This  will 
generally  occur  where  a  FERS 


participant  has  never  eliected  to  make 
Em{d«yee  CoiMributions  and  has  not 
submitted  an  Blectioa  Foni  in  order  to 
make  an  pit^-j^jn"  dection. 

Paragraph  V60L2l^\S^  oootiiMies  the 
provisioa  of  (ke  previous  rale  that  an 
Election  Foam.  Kfsaias  efiective  until 
supetsedad  by  a  aubseqiient  Electioe 
FociB  or  the  pafticipant  separates  kom. 
service.  An  exception  to  Aa»  pmviskm  is 
coflrtaiaed  in  the  transition  rale  of 
parapapii  M0L2(c). 

Parag^vpfe  lfl01.2(c)  cootains  a 
transitioa  nile  that  affects  FERS 
paitiaipanta  who  have  been  ooBbdhntiog 
to  ti«  C  fHuid  or  F  Fund  prior  to  the  first 
full  pay  period  starting  on  or  after 
January  1. 1991.  If  such  participants  do 
not  nake  a  new  allocation  election  that 
is  accepted  by  the  eaploying  agency 
and  made  effective  as  of  tfie  first  full 
pay  period  starting  oo  or  after  January  1. 
199L,  all  subsequent  conthbotioas  to 
their  acoomits  must  be  reputed  by  the 
employing  agency  tat  investment  in  die 
G  Fund  ooleas  and  until  a  new 
albcatian  dectiaa  is  made  effective. 
This  trsBsitioo  rule  wifl  eliminate  the 
requirement  that  oontributians  for  some 
employees  be  attocated  difierendy  for 
the  dtfifennt  sources  of  oontribotions.  At 
dw  same  time,  the  transition  rde 
ensores  that  no  particspants  are  given  a 
greater  expoanre  to  the  C  or  F  Funds 
riifi  diey  chose  on  their  pre-1991 
allocatun  eiection,  which  applied  only 
to  dieir  Eaaptoyee  Contribations.  if  such 
participants  wish  to  continue 
contributing  to  dae  C  and/or  F  Funds, 
they  must  submit  a  new  Election  Fonn, 
wfakh  will  apply  to  all  duee  sources  of 
contributions.  Because  CSRS 
participants  have  been  required  to 
invest  all  of  their  Employee 
Contrfiiutions  in  the  G  Fond,  their 
contributions  will  continue  to  be 
reported  for  investment  by  the 
employing  agency  in  the  G  Fund  until 
they  make  an  allocation  election. 

Paragraph  1601. 2(d)  provides  ttiat  all 
contributions  made  pursuant  to  5  U.S.C 
8432(cK3)  most  be  reported  by  the 
employing  agency  for  investment  in  the 
G  Fund.  An  sadi  contributions  may, 
hovrever,  be  reinvested  in  any  of  the 
investment  funds  through  the  interiuod 
transfer  process  described  in  subpart  C. 

Section  1801.3  provides  that  where 
employing  agency  errors  cause  money  to 
be  invested  in  an  incorrect  investment 
fund,  the  error  shall  be  corrected 
exclusively  through  the  lost  earnings 
proceduies  described  fai  5  CFS  part  IflOe. 
Effective  January  1, 1991,  en^)k)ying 
agencies  may  no  longer  correct  such 
errors  by  removing  the  mooey  from  the 
incorrect  investment  hmd  using  a 
negative  adjustment  record  and 


redepoaitiqg  the  mooey  to  the  omoot 
investment  bind. 
Section  M0L4  deacribea  those 

partidpatits  vAio  are  tH^ffk^  to  maite 
intec^md  transfers,  ije..  redialritaotiDB  of 
their  socoBOt  balanses  aamag  (he  three 
investanent  {aads.  Paiagraph  1fl01.4O>t 
states  the  general  nde  that  efiective 
Deoe^ier  3L  IflMl  FESS  and  CSRS 
participants  are  no  longer  aobfect  to  the 
investment  restrictions  that  applied 
uuker  dK  prerioBS  nde.  la  coniuBCtian 
with  parapaph  1601.2(a).  this  pacapaph 
establishes  Oecember  31.  VUta  as  the 
effective  date  of  section  S  of  the  ^ 

TSPTAA. 

Paragraph  1601.4(c)  con*im>es  the 
reqwireinent  from  Ae  previous  r«de  that 
participants  reoeiving  equal  payments 
withdrawals  must  have  their  entire 
account  balances  invested  in  the  G 
Fund.  Therefore,  these  participants  are 
ineltgibte  to  make  interfund  transfers. 
Section  1W1.5  describes  procedures 
by  which  participants  may  elect  to  make 
interfund  transfers.  Paragraph  IBOl.Sla) 
sets  forth  the  general  requirement  that 
participants  submit  Interfimd  Transfer 
Request  forms  (Form  TSP-303  to  the  TSP 
recordkeeper.  Participants  may  no 
longer  use  the  fonns  preprinted  with 
their  name,  address  and  Social  Security 
number  that  were  formerly  provided  to 
them  by  the  TSP  recordkeeper  and  are 
no  longer  required  to  use  preprinted 
forms.  Interfund  Transfer  Request  forms 
wiB  be  available  to  participants  throu^ 
their  employuig  agencies  and  the  TSP 
recordkeeper. 

Paragraph  li01.S(b)  retains  the 
requirement  from  the  previous  mle  that 
the  percentages  selecied  on  the 
Interfuxul  Transfer  Request  form  be  io  5 
percent  incrpmeots  and  that  the  sum  of 
the  percentages  selected  for  the  three 
investment  ^ds  equal  100  percent. 
Par^^aph  ISOl^bj  also  retauu  the  rule 
that  interfund  transfers  aI{eU  only 
morwy  in  a  participaot's  account  as  of 
the  efiective  date  of  the  interfund 
transfer,  and  that  new  contributions  to 
the  participant '«  account  will  continue 
to  be  invested  pursuant  to  elections 
made  on  Fonn  TSP-1  Paragraph 
1601.5(c)  provides  that  the  percentages 
selected  on  the  form  will  be  applied  to 
the  participant's  entire  account  balance, 
including  all  three  sources  of 
contributions,  as  of  the  effective  date  of 
the  transfer. 

Paragraph  ia01.5(dj  retains  the 
reqaireraeot  that  a  participant  who 
chooses  to  invest  any  money  in  the  C 
Fund  or  F  Fund  must  sign  an 
acknowledgoent  of  rak  stateoteot  This 
requireaient  now  applies  to  both  CSRS 
and  FERS  participants. 
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Paragraph  ieoi.5(e)  sets  out  criteria 
that  must  be  met  in  order  for  an 
Interfund  Transfer  Request  form  to  be 
processed.  Paragraph  1601.5(f)  states 
that  if  any  of  those  criteria  are  not  met, 
the  form  will  be  rejected  and  have  no 
effect.  The  participant  will  be  provided 
with  a  brief  statement  of  the  reason  that 
the  form  was  rejected,  where  feasible.  In 
some  cases  notice  of  rejection  is  not 
feasible,  such  as  where  the  Social 
Security  number  and  date  of  birth  filled 
out  on  the  form  do  not  match  an  account 
in  the  TSP  database,  and  other 
information  on  the  form  does  not  make 
it  clear  where  or  to  whom  the  notice 
should  be  sent. 

Section  1601.6  establishes  the  timing 
and  effective  dates  of  interfund 
transfers.  Pursuant  to  policies 
estabhshed  by  the  Federal  Retirement 
Thrift  Investment  Board  (Board), 
paragraph  1601.6(a)  provides  that  the 
maximum  number  of  interfund  transfers 
a  participant  may  have  made  effective 
in  any  calendar  year  has  been  increased 
from  two  to  four.  Moreover,  as  reflected 
in  paragraph  1601.6(b)(2),  interfund 
transfer  requests  are  no  longer  limited  to 
certain  periods  of  the  year.  After 
December  31, 1990,  eligible  participants 
may  submit  Interfund  Transfer  Request 
forms  at  any  time  during  the  year. 
Interfund  transfers  will  be  effective  as  of 
the  end  of  each  month  of  the  year.  The 
effective  date  of  an  interfund  transfer 
will  be  controlled  by  the  date  of  receipt 
of  the  Interfund  Transfer  Request  form 
by  the  TSP  recordkeeper.  The  revised 
rules  thus  have  eliminated  the 
requirement  that  Interfund  Transfer 
Request  forms  be  received  by  the  TSP 
recordkeeper  during  specified  periods  of 
time.  However,  because  the  change  to 
monthly  processing  of  interfund 
transfers  will  commence  with  transfers 
effective  as  of  the  end  of  Januray  1991, 
the  first  sentence  of  paragraph  1601.6(b) 
contains  a  transitional  rule  for  the  open 
season  commencing  on  November  15, 
1990.  Interfund  Transfer  Request  forms 
received  after  November  15. 1990,  and 
on  or  before  January  15, 1991,  excluding 
special  forms  described  in  paragraph 
1601.6(c),  will  be  effective  as  of  the  end 
of  January  1991. 

Paragraph  1601.6(b)(2)  also  provides 
that  Interfund  Transfer  Request  forms 
must  be  received  by  the  15th  day  of  a 
month  (or  next  business  day  if  the  15th 
day  is  not  a  business  day)  to  be  effective 
as  of  the  end  of  the  month  of  receipt.  If 
that  deadline  is  not  met,  the  form  will  be 
effective  as  of  the  end  of  the  following 
month. 

Paragraph  1601.6(b)(3)  provides  that 
where  more  than  one  Interfund  Transfer 
Request  form  is  received  within  a  time 


frame  that  would  enable  them  to  be 
processed  effective  as  of  the  end  of  the 
same  month,  the  form  with  the  latest 
date  of  signature  will  be  processed  and 
the  others  will  be  superseded. 

Paragraph  1601.6(b)(4)  provides  the 
method  and  time  limits  for  canceling  a 
properly  completed  Interfund  Transfer 
Request  form  that  has  been  received  by 
the  TSP  recordkeeper. 

Paragraph  1601  6(b)(5)  establishes  that 
interfund  transfers  will  be  processed 
after  other  transactions  that  are 
effective  as  of  the  end  of  the  same 
month  for  which  the  interfund  transfer  is 
processed,  and  that  interfund  transfers 
will  reflect  the  effects  of  those  other 
transactions. 

Paragraph  1601.6(c)  reflects  a  two- 
phase  removal  of  the  investment 
restrictions  authorized  by  section  3  of 
the  TSPTAA.  Participants  who  had 
money  invested  in  the  C  Fund  and/or 
the  F  Fund  as  of  the  end  of  November 
1990  will  be  permitted  to  make  an 
interfund  transfer  effective  as  of  the  end 
of  December  1990.  Participants  eligible 
for  this  interfund  transfer  were  so 
notified  by  the  Board,  and  were 
informed  that  the  deadline  for  receipt  of 
the  Special  Interfund  Transfer  Request 
form  (TSP-30-S)  was  December  17, 1990. 
The  special  interfund  transfers  will  be 
effective  as  of  the  end  of  December 
1990,  and  thus  will  not  count  against  the 
limit  of  four  interfund  transfers  per 
participant  that  can  be  made  effective 
for  1991. 

Paragraph  1601.6(d)  requires  the  TSP 
recordkeeper  to  provide  participants 
with  confirmation  of  interfund  transfers 
that  have  been  processed. 

Section  1601.7  provides  that  errors  in 
processing  interfund  transfers  will  be 
corrected  in  accordance  with  5  CFR  part 
1605. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  on  internal  Federal 
Government  procedures  relating  to 
selection  of  investment  funds  by 
participants  in  the  Thrift  Savings  Plan. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553  (b)(B)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 


regulations  effective  in  less  than  30 
days.  These  regulations  apply  to  all 
open  seasons  commencing  on  or  after 
November  15, 1990.  It  is  necessary  that 
these  regulations  be  in  place  promptly  to 
provide  necessary  guidance  to 
employing  agencies  and  TSP 
participants,  and  to  maximize  benefits 
available  to  participants. 

List  of  Subjects  in  5  CFR  Part  1601 

Employee  benefit  plans.  Government 
employees,  Retirement,  Pepiions. 

Federal  Retirement  Thrift  Investment 
Board. 

Francis  X.  Cavanaugh, 
Executive  Director. 

Part  1601  of  Title  5  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

PART  1601— PARTICIPANTS'  CHOICES 
OF  INVESTMENT  FUNDS 

Subpart  A— Definitions 

Sec. 

1601.1  Definitions. 

Subpart  B— Invtsting  New  Contribution* 

1601.2  Investing  new  contributions  in  the 
TSP  investment  funds. 

1601.3  Erroneous  investment  of 
contributions. 

Subpart  C— Interfund  Transfer! 

1601.4  Eligibility  to  redistribute  money 
among  the  three  investment  funds. 

1601.5  Method  of  requesting  an  interfund 
transfer. 

1601.6  Timing  and  effective  dates  of 
interfund  transfers. 

1601.7  Error  correction. 

Authority:  5  U.S.C.  8351,  8438,  8474  (b)(5) 
and  (c)(1). 

Subpart  A— Definitions 

1601.1    Definitions. 

Acccount  balance  means  the  amount 
of  money  in  a  participant's  Thrift 
Savings  Plan  account  as  of  the  effective 
date  of  an  interfund  transfer: 

Agency  Automatic  (1%)  Contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(c)(1)  or  5  U.S.C  8432(c)(3): 

Agency  Matching  Contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(c)(2): 

Allocation  election  means  an  election 
by  a  participant  of  the  percentages  of 
new  contributions  to  his  or  her  account 
that  are  to  be  invested  in  the  C  Fund,  F 
Fund  and/or  G  Fund: 

C  Fund  means  the  Common  Stock 
Index  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(C): 

Calendar  year  means  the  period  from 
and  including  January  1  through  and 
including  December  31  of  any  year; 
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CSRS  means  the  Civil  Ser\ice 
Retirement  System  established  by 
Subchapter  III  of  Chapter  83  of  Title  5, 
U.S.C.,  and  any  equivalent  Federal 
Government  retirement  plans: 

CSRS  employee  or  CSRS  participant 
means  any  employee  or  participant 
covered  by  CSRS  or  an  equivalent 
Federal  Government  retirement  plan, 
including  employees  authorized  to 
contribute  to  the  Thrift  Savings  Plan 
under  5  U.aC  B36L  5  U.S.C.  8440a,  or  5 
U.S.C.  8440b. 

Election  period  means  the  last 
calendar  month  of  an  open  season  and 
is  the  earliefit  period  in  which  a  choice 
to  make  or  change  an  election  (other 
than  an  election  to  terminate 
contributions)  during  that  open  season 
can  become  effective; 
Election  Form  means  Form  TSP-1; 
Employee  Contributions  means  any 
contributions  made  pursuant  to  5  U.S.C 
84321a),  5  U.S.C.  8351,  5  U.S.C  8440a,  or 
5  U.S.C.  B440b. 

Employer  Contributions  means 
Agency  Automatic  (1%)  Contributions 
and  Agency  Matching  Contributions; 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by 
Chapter  84  of  Title  5,  U.S.C,  and  any 
equivalent  Federal  Government 
retirement  plans; 

FERS  employee  or  FERS  participant 
means  any  empk»y«e  or  participant 
covered  by  FERS  or  an  equivalent 
Federal  Government  retirement  plan; 

FFund  means  the  Fixed  Income 
Investment  Fund  established  under  5 
U.S.C.  &438(b){l)(B); 

G  Fund  means  the  Government 
Secmities  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(A); 

Interfund  transfer  means  the 
redistribution  of  a  participant's  existing 
account  balance  among  the  three 
investment  funds: 

Interfund  Transfer  Request  means 
Form  TSP-30; 

Investment  fund  means  the  C  Fund, 
the  F  Fund,  or  the  G  Fund; 

Open  season  means  the  period  during 
which  employees  may  choose  to  begin 
making  contributions  to  the  Thrift 
Savings  Plan,  to  change  or  discontinue 
(without  losing  the  right  to  recommence 
contributions  the  next  open  season)  the 
amount  of  Employee  Contributions 
currently  being  contributed  to  the  Thrift 
Savings  Plan,  or  to  allocate  new 
Employee  and  Employer  Contributions 
to  the  Thrift  Savings  Plan  among  the 
investment  funds: 

Participant  means  any  person  with  an 
account  in  the  Thrift  Savings  Fund  or 
who  would  have  an  account  but  for  an 
employing  agency  error 

Source  of  contributions  means 
Employee  Conthbutions,  Agency 


Automatic  {1%)  Contributions,  or 
Agency  Matching  Contributjonc 

Thrift  Savings  Fund  or  Fund  means 
the  Fund  described  in  5  U.S.C  8437; 

Thrift  Savings  Plan.  TSP.  or  Plnn 
means  the  Federal  Retirement  Thrift 
Savings  Plan  established  by  the  Federal 
Employees*  Reth-ement  System  Act  of 
1988,  codified  in  pertinent  part  at  5 
U.S.C  8431  et  seq. 

rSP  recordkeeper  means  the  entitj* 
that  is  engaged  by  the  Board  to  perform 
recordkeeping  services  for  the  "Hirift 
Sa\Tngs  Han.  As  of  the  date  of 
publication  of  this  Part  1B06,  the  TSP 
recordkeeper  is  the  National  Finance 
Center,  Office  of  Finance  and 
Management,  United  States  Department 
of  Agriculture,  located  in  New  Orleans, 
Louisiana. 

Subpart  B— Investing  New 
ContrtxHions 

§  IMt J    InveaMng  new  contributlona  in 
ttw  TSP  Investment  funds. 

(a)  Remomi  of  investment 
restrictions.  Pursuant  to  section  3  of  the 
Thrift  Savings  Plan  Technical 
Amendments  Act  of  1990  (TSPTAA). 
Public  Imw  101-335,  beginning  with  the 
first  full  pay  period  starting  on  or  after 
January  1, 199t  all  FERS  and  CSRS 
participants  may  invest  all  or  any 
portion  of  their  new  Employee 
Contributions  in  the  C  Fund,  the  F  Fund 
and/or  the  G  Fund.  FERS  participants 
may  also  invest  their  new  Agency 
Automatic  {1%)  Contributions  and 
Agency  Matching  Contributions  in  the  C 
Fund  the  F  Fund,  and/or  the  G  Fund. 

(b)  Allocation  elections.  Each 
participant  may  indicate  his  or  her 
choice  of  investment  funds  by 
completing  an  Election  Form  (TSP-1). 
The  Election  Form  must  be  accepted  by 
the  employing  agency  in  accordance 
with  this  part  and  with  regulations  then 
governing  employee  elections  to 
contribute  to  the  Thrift  Savings  Plan  (5 
CFR  part  1800)  and  will  be  processed  as 
provided  in  those  regulations.  The 
following  rules  apply  to  allocation 
elections: 

(1)  The  percentages  elected  by  a 
participant  for  investment  of  new 
contributions  in  the  C  Fund.  F  Fund 
and/or  G  Fimd  must  be  applied  to 
Employee  Contributions.  Agency 
Automatic  (1*)  Contributions,  and 
Agency  Matching  Contributions. 
Different  percentage  elections  may  not 
be  made  for  different  sources  of 
contributions: 

{2}  Contributians  may  be  directed  to 
be  invested  in  the  C  Fund  F  Fund  and/ 
or  G  Fand  only  as  a  percentage  of 
contributionB  to  tiie  TSP  each  pay 
period,  and  the  allocation  percentages 


may  only  be  in  5  percent  incremenU. 
The  sum  of  the  percentages  elected  for 
the  Hvee  investment  funds  must  equal 
100%; 

(3)  Except  in  the  case  of  a  CSRS 
particifMnt  who  has  submitted  an 
Election  Form  which  contains  an 
election  to  terminate  contributions,  an 
aUocation  election  must  be  made  on 
every  Election  Form  in  order  for  that 
Election  Form  to  be  accepted  by  the 
employing  agency: 

(4)  In  order  to  be  accepted  by  the 
employing  agency,  an  Election  Form 
submitted  by  a  FERS  participant  must: 

[i)  Contain  an  election  to  oontrfbute  a 
whole  dollar  amount  or  a  percentage  of 
basic  pay  each  pay  period:  or 

{ii)  Contain  an  election  to  terminate    " 
Employee  Contributions:  or 

(iii)  Indicate  that  the  participant  has 
not  been  making  Employee 
Contributions  and  that  the  participant  is 
not  choosing  to  start  making  Enf^)loyee 
Contributions  on  that  Election  Form; 

(5)  In  order  to  be  accepted  by  the 
employing  agency,  an  Election  Form 
submitted  by  a  CSRS  empbyee  must: 

ID  Contain  an  election  to  contribute  a 
whole  dollar  amount  or  a  percentage  of 
basic  pay  each  pay  period;  or 

(ii]  Contain  an  election  to  tennmate 
Employee  Contributions: 

(6)  Any  participant  who  elects  to 
invast  any  contributions  in  the  C  Fund 
and/or  F  Fund  must  sign  the 
acknowledgement  on  the  Election  Form 
that  the  investment  is  made  at  the 
participant's  risk  that  the  participant  is 
not  protected  by  the  United  Stales 
Government  or  the  Board  against  any 
loss  on  the  investment,  and  that  neither 
the  United  Slates  Govemmenl  nor  the 
Board  guarantees  any  return  on  the 
investment.  If  the  atinowledgement  of 
risk  section  of  the  Election  Form  is  not 
signed  when  required  the  Election  Form 
will  not  be  accepted 

(7)  If  an  Section  Form  completed  by  a 
participant  does  not  comply  with  all  of 
the  provisions  of  paragraphs  (b)(1) 
through  (b)(6)  of  this  section,  the 
Election  Form  will  have  no  effect  and 
must  be  returned  to  the  participant  by 
the  employing  agency.  Except  as 
provided  in  paragraph  (c)  of  this  section. 
iw  changes  in  the  investment  of  new 
contributions  wiO  be  made  effective 
unless  a  properly  completed  Election 
Form  is  accepted  in  accordance  with 
this  Part  and  the  regulations  governing 
employee  elections  to  co.itnbute  to  the 
Thrift  Savings  Plan  (5  CFk  part  1600) . 

(8)  An  election  to  terminate  Employee 
Contributions  must,  in  accordance  *vith 
5  CFR  1600.7,  be  made  effective  so  that 
the  Employee  Contributions  will  be 
terminated  with  respect  to  basic  pay 


/ 
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earned  in  the  pay  period  following  the 
pay  period  in  which  the  employing 
agency  accepts  the  Election  Form.  In  the 
case  of  termination  by  a  FERS 
participant,  the  allocation  election  on 
the  Election  Form  must  be  made 
effective  with  respect  to  Agency 
Automatic  (1%)  Contributions  for  the 
pay  period  following  the  pay  period  in 
which  the  employing  agency  accepted 
the  Election  Form. 

(9)  All  Agency  Automatic  (1'^) 
Contributions  made  on  behalf  of  FERS 
participants  who  do  not  have  an 
allocation  election  in  effect  must  be 
reported  by  the  employing  agency  for 
investment  in  the  G  Fund; 

(10)  Except  as  provided  in  paragraph 
^(c)  of  this  section,  once  an  Election  Form 

becomes  effective,  it  remains  effective 
until  superseded  by  a  subsequent 
Election  Form  or  until  the  employee 
separates  from  service. 

(c)  Transition  rule.  Beginning  with  the 
first  full  pay  period  starting  on  or  after 
January  1, 1991,  all  new  contributions  to 
any  participant's  account  which  are 
made  pursuant  to  an  Election  Form  that 
was  made  effet.tive  prior  to  the  first  full 
pay  period  starting  on  or  after  ]anuary  1, 
1991,  must  be  reported  by  the  employing 
agency  for  investment  in  the  G  Fund 
unless  the  participant  has  made  a 
different  allocaiion  election  during  the 
open  season  commencing  November  15, 
1990  and  ending  on  January  31.  I^'i. 
which  is  effecti\e  as  of  the  first  full  pay 
period  starting  on  or  after  January  1, 
1991.  Where  contributions  to  a 
participant's  account  are  invested  in  the 
G  Fund  pursuant  to  this  paragraph,  new 
contributions  to  the  participants 
account  must  continue  to  be  reported  by 
the  employing  agency  for  investment  in 
'he  G  Fund  unless  and  until  a  new 
allocation  election  is  made  effective.  For 
open  seasons  subsequent  to  the  open 
season  commencing  .November  15.  1990 
and  ending  on  January  31,  1991.  a 
participant  who  does  not  wish  to  change 
his  or  her  current  allocation  election 
does  not  need  to  submit  a  new  Election 
Form, 

(d)  Contribulions  for pre-1987 service. 
Any  other  provision  of  this  section 
notwithstanding,  any  Agency  Automatic 
(1%)  Contributions  made  pursuant  to  5 
U.S.C.  8432(c)(3)  must  be  reported  by  the 
employing  agency  for  investment  in  the 
G  Fund,  regardless  of  any  allocation 
election  thai  may  be  in  effect  at  the  time 
the  contribution  is  made. 

§  1601.3    Erroneous  Investment  of 
contributions. 

Where  employing  agency  errors  have 
caused  money  to  be  invested  in  an 
incorrect  investment  fund,  correction  of 
such  error  must  be  accomplished 


exclusively  through  the  procedures 
described  in  5  CFR  part  1606. 

Subpart  C— Interfund  Transfers 

§  1601.4    Eligibility  to  redistribute  money 
among  the  three  Investment  funds. 

(a)  Subpart  C  of  this  part  applies  only 
to  redistributing  participants'  existing 
account  balances  among  the  C  Fund,  F 
Fund,  and  G  Fund.  Subpart  C  of  this  part 
does  not  apply  to  participants'  choice  of 
the  investment  funds  in  which  new 
contributions  are  to  be  invested;  those 
choices  are  covered  in  subpart  B  of  this 
part. 

(b)  Removal  of  investment 
restrictions.  Pursuant  to  section  3  of  the 
Thrift  Savings  Plan  Technical 
Amendments  Act  of  1990  (TSPTAA), 
Public  Law  101-335,  starting  December 
31, 1990  FERS  and  CSKS  participants 
may,  in  accordance  with  this  part,  invest 
all  or  any  portion  of  their  account 
balances  in  the  C  Fund,  F  Fund,  or  G 
Fund.  Interfund  transfer  elections  will 
be  applied  to  participants'  Employee 
Contributions.  Agency  Automatic  (1%) 
Contributions,  Agency  Matching 
Contributions,  and  earnings  attributable 
to  all  three  sources  of  contributions. 

(c)  Participants  receiving  equal 
payments.  The  account  balance  of  a 
participant  who  has  begun  withdrawing 
his  or  her  account  balance  in  one  or 
more  equal  payments  under  5  U.S.C. 
8433  {b)(3)  or  (c)(3)  will  be  invested 
entirely  in  the  G  Fund  (5  CFR 
1650.10(d)).  Such  a  participant  is 
therefore  ineligible  to  make  interfund 
transfers. 

§  1601.5    Method  of  requesting  an 
interfund  transfer. 

(a)  To  make  an  interfund  transfer,  a 
participant  must  submit  a  properly 
completed  Interfund  Transfer  Request 
form  (TSP-30).  to  the  TSP  recordkeeper. 
Participants  who  do  not  wish  to  make 
an  interfund  transfer  do  not  need  to 
submit  an  Interfund  Transfer  Request 
form. 

(b)  Participants  must  use  an  Interfund 
Transfer  Request  form  to  designate  the 
percentages  of  his  or  her  account 
balance  (as  of  the  day  the  interfund 
transfer  request  is  made  effective,  as 
provided  in  5  1601  6)  that  are  to  be 
invested  in  the  C  Fund,  F  Fund,  and/or 
G  Fund,  respectively.  The  percentages 
selected  by  the  participant  must  be  in  5 
percent  increments  and  must  total  100 
percent.  Submission  of  an  Interfund 
Transfer  Request  form  will  have  no 
effect  on  the  investment  funds  in  which 
subsequent  contributions  to  the  TSP  will 
be  invested,  and  such  subsequent 
contributions  will  continue  to  be 
reported  for  investment  by  the 


employing  agency  in  accordance  with 
participants'  elections  under  subpart  B 
of  this  part. 

(c)  The  percentages  elected  on  the 
Interfund  Transfer  Request  form  will  be 
applied  to  the  participant's  account 
balance  attributable  to  each  source  of 
contributions  as  of  the  effective  date  of 
the  irterfund  transfer,  as  determined  in 
accordance  with  §  1601.6  of  this  part. 

(d)  Any  participant  who  chooses,  on 
an  Interfund  Transfer  Request  form,  to 
invest  any  portion  of  his  or  her  account 
in  the  C  Fund  and/or  the  F  Fund  must,  in 
addition  to  signing  and  dating  the 
Interfund  Transfer  Request  form,  sign 
the  section  of  the  Interfund  Transfer 
Request  form  that  contains  an 
acknowledgement  that  the  investment  is 
made  at  the  participant's  risk,  that  the 
participant  is  not  protected  by  the 
Government  or  the  Board  against  any 
loss  on  the  investment,  and  that  neither 
the  United  States  Government  nor  the 
Board  guarantees  any  return  on  the 
investment.  If  the  acknowledgement  of 
risk  is  not  signed  when  required,  the 
Interfund  Transfer  Request  form  will  not 
be  processed. 

(e)  An  Interfund  Transfer  Request 
form  that  has  been  submitted  to  the  TSP 
recordkeeper  will  not  be  processed  if; 

(1)  It  is  not  signed  and  dated; 

(2)  The  acknowledgement  of  risk 
section  of  the  form  has  not  been  signed 
when  required; 

(3)  The  participant  has  designated 
dollar  amounts  rather  than  percentages, 
has  designated  percentages  in 
increments  other  than  5  percent,  or  if  the 
total  of  the  percentages  selected  for  the 
three  investment  funds  does  not  total 
100  percent; 

(4)  It  is  not  legible; 

(5)  It  has  not  been  properly  completed 
in  accordance  with  the  instructions  on 
the  form; 

(6)  The  participant  is  not  eligible  to 
make  an  interfund  transfer; 

(7)  It  does  not  comply  with  such  other 
requirements  as  the  Executive  Director 
may  prescribe;  or 

(8)  The  Social  Security  number  or  date 
of  birth  provided  by  the  participant  on 
the  form  does  not  match  an  account  in 
the  TSP  database; 

(f)  If  an  Interfund  Transfer  Request 
form  is  rejected  for  any  of  the  reasons 
stated  in  paragraph  (e)  of  this  section, 
the  form  will  have  no  effect.  When 
feasible,  the  participant  will  be  provided 
with  a  brief  written  statement  of  the 
reason  the  form  was  rejected. 

§  1601.6    Timing  and  effective  dates  of 
Interfund  transfers. 

(a)  A  participant  may  have  no  more 
than  four  interfund  transfers  made 
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effective  during  any  calendar  year.  For 
purposes  of  this  limitation,  an  interfund 
transfer  made  effective  as  of  the  end  of 
December  shall  count  against  the  limit 
for  the  calendar  year  in  which  that 
December  falls. 

(b)  Effective  dates.  (1)  Properly 
completed  Interfund  Transfer  Request 
forms  (TSP-30)  received  by  the  TSP 
recordkeeper  after  November  15, 1990 
and  on  or  before  January  15, 1991  will  be 
effective  as  of  the  end  of  January  1991, 
unless  they  are  cancelled  or  superseded 
by  a  subsequent  form  received  by 
January  15, 1991.  Forms  received  after 
January  15, 1991  will  be  made  effective 
in  accordance  with  the  provisions  of 
paragraphs  (b)(2)  through  (b)(4)  of  this 
section. 

(2)  Properly  completed  Interfund 
Transfer  Request  forms  received  by  the 
TSP  recordkeeper  on  or  before  the  15th 
day  of  a  month  (or  by  the  next  business 
day  if  the  15th  day  is  not  a  business 
day)  shall  be  effective  as  of  the  end  of 
the  month  during  which  the  form  was 
received.  Properly  completed  Interfund 
Transfer  Request  forms  received  by  the 
TSP  recordkeeper  after  the  15th  day  of  a 
month  (or  after  the  next  business  day  if 
the  15th  day  is  not  a  business  day)  will 
be  effective  as  of  the  end  of  the  month 


following  the  month  during  which  the 
form  was  received. 

(3)  If  more  than  one  Interfund 
Transfer  Request  form  that  complies 
with  the  requirements  of  S  1601.5  for  the 
same  participant  is  received  by  the 
recordkeeper  after  the  15th  day  of  one 
month  (or  after  the  next  business  day  if 
the  15th  is  not  a  business  day),  but  on  or 
before  the  15th  day  of  the  next  month 
(or  the  next  business  day  if  the  15th  is 
not  a  business  day),  the  form  with  the 
latest  date  of  signature  will  be  made 
effective  and  the  other  forms  will  be 
superseded. 

(4)  A  participant  may  cancel  an 
Interfund  Transfer  Request  by 
submitting  to  the  recordkeeper  a  letter 
requesting  cancellation.  To  be  accepted, 
the  cancellation  letter  must  be  signed 
and  dated  and  must  contain  the 
participant's  name.  Social  Security 
number,  and  date  of  birth.  To  be 
effective,  the  cancellation  letter  must  be 
received  on  or  before  the  15th  day  of  the 
month  as  of  the  end  of  which  the 
interfund  transfer  is  to  be  effective  lor 
by  the  next  business  day  if  the  15th  day 
is  not  a  business  day). 

(5)  Account  balances  that  are 
redistributed  effective  as  of  the  end  of  a 
given  month  will  reflect  the  effects  of  all 
other  account  activity  posted  to  the 


account  effective  during  or  at  the  end  of 
the  month. 

(c)  Special  interfund  transfer 
opportunity  Accounts  of  participants 
who  had  a  portior,  of  their  accounts 
invested  in  the  C  Fund  or  F  Fund  as  of 
the  end  of  November  1990  and  who 
submitted  propedy  completed  Special 
Interfund  Transfer  Request  forms  (TSP- 
30-S)  that  were  received  by  the  TSP 
recordkeeper  on  or  before  December  17. 
1990.  will  be  redistr;bu!ed  m  accordance 
with  the  percentages  elected  on  the 
Special  Interfund  Transfer  Request  form. 
effective  as  of  the  end  of  December 
1990.  The  allocation  percentages  elected 
w^ill  be  applied  to  the  participant's 
account  balance  attributable  to  each 
source  of  contributions  as  of  the  end  of 
December  1990 

(d)  Participants  will  be  provided  with 
written  confirmation  of  interfand 
transfers  that  have  been  made  effective 
pursuant  to  this  Part. 

§  1601.7    Error  Correction. 

Errors  in  processing  interfund 
transfers  will  be  corrected  in 
accordance  with  the  Error  Correction 
Regulations  found  at  5  CFR  Part  1605. 

[FR  Doc  90-30633  Filed  i:-31-9a,  12:14  pm) 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1603 

Vesting 

AQENCY:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Amendment  to  inter-m  rale  with 
request  for  comments. 

summary:  The  amendment  to  th« 
revised  interim  rule  changes  the 
definition  of  "separation  from 
government  service"  from  being  a 
separation  of  more  than  3  days,  to  a 
separation  of  more  than  30  days  As  a 
result  of  the  amendment,  the  Agpn(  y 
Automatic  (1%)  Contributions  of 
participants  not  eligible  for  basic 
retirement  benefits  who  separate  for  30 
days  or  less  will  not  be  forfeited 
pursuant  to  5  U.S.C.  8432(g).  Also. 
participants  who  separate  for  30  days  or 
less  will  not  be  permitted  to  withdraw 
their  TSP  accounts. 

DATES:  This  amendment  is  effective  as 
of  January  1. 1991.  This  amendment 
applies  to  participants  who  leave 
government  service  on  or  after  January 
1, 1991.  Comments  must  be  received  on 
or  before  March  8, 1991. 
AOOflESSES:  Comments  may  be  sent  to; 
Nlichelle  C.  Malis,  Federal  Retirement 
Thrift  Investment  Board.  805  Fifteenth 
Street  NW,  Washington,  DC  20005. 
FOR  »uaTM»  BironaiATiCM  contact: 
Michelle  C.  Malis  (202)  523-6367. 
SUPPtEMENTAHV  MWORMilTION:  The 
Executive  Director  of  the  Federal 
Retirement  Thrift  Investment  Board 
(Board)  is  publishing  an  amendment  to 
the  interim  regulation  found  in  5  CFR 
part  1603  concerning  the  definition  of 
separation  from  government  service. 

The  existing  interim  rule  defines 
"separation  from  govemm.ent  service" 
as  a  separation  of  more  than  3  days.  The 


amendment  chang"s 


r'finition  of 


separation  from  j^overnm'Tit  service"  to 
any  separation  of  more  than  30  days. 
The  amendment  will  provide  added 
flexihiiity  for  those  participants  who  are 
not  eligible  for  basic  retirement  benefits 
(generally  those  with  It-ss  than  5  years 
of  civilian  service)  and  who  wish  to 
naintain  their  accounts  in  the  TSP 
despite  a  very  short  break  m  service. 
This  added  flexibility  Is  e\  en  more 
im.portant  for  employees  who  are  not 
vested  in  the  Government  Basic  (1%) 
Contributions  (for  most  employees, 
those  who  have  less  than  3  years  of 
Federal  civilian  service:  'ess  than  2 
years  of  Federal  civilian  service  in 
rerlam  cases)  because  they  will  not 
ft irf'Mt  'hose  contributions  unless  they 
arc  sepa-ated  for  more  than  30  days. 

The  change  from  a  required 
separation  of  more  than  3  days  to  moi'j 
than  30  days  is  also  consistent  with  5 
U  S.C.  8342!a!!l)  (A)  and  IB)  and 
8424(a)(1)  [A]  and  (B).  under  which 
employees  must  be  separated  for  31 
days  before  they  may  rereive  a  refund 
of  their  own  ctjntr:t)u!;ons  to  the  FERS 
or  CSRS  basic  annuity  benefit. 

Participants  who  separate  for  30  days 
or  less  will  not  be  able  to  withdraw  their 
TSP  accounts.  This  is  consistent  with 
the  character  of  the  TSP  as  a  tax- 
deferred,  long  term  savini;s  plan  for 
retirement  purposes- 
Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  only  internal 
government  procedures  relating  to  TSP 
partiapants  who  sefaratp  from 
go'.'emment  servii  e 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
cnteiia  of  the  Paperwork  Reduction  Act 
of  T»«i 


Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  5j3(b)(D)  and 
(d)(3),  I  find  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  It  is  necessary  that  this 
amendment  be  in  place  at  the  earliest 
date  for  the  drection  and  guidance  of 
participants  as  they  make  employment 
decisions  which  may  affect  their 
participation  in  cvd  withdrawal  from 
the  TSP. 

List  of  Subjects  in  5  CFR  Part  1603 

Employ m.ent  benefit  plans. 
Government  employees,  Retirement, 
Pensions. 

Federal  Relircmpnl  Thrift  InvpstmenI  Buord. 
Francis  X.  Cavanaugh. 
Executive  Director. 

For  the  reasons  set  out  in  the 
preamble,  part  1603  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  1603— (AMENDED) 

1.  The  authority  citation  for  part  1603 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  8474  (b)(5)  and  (c)(1). 

2.  Section  1603.1  is  amended  by 
revising  the  meaning  of  the  term 
"separation  from  gi  vernment  service"  to 
read  as  follows: 

§  1601.3    Definitions. 
«         «         *         •         • 

Separation  from  government  service 
means  any  separation  of  more  than  30 
days  and  includes  separation  resulting 
from  the  death  of  the  employee. 
«         *        *        •         * 

[FR  Doc.  90-30634  Filed  12-31-90;  12:14  pm| 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1606 

Lost  Earnings  Attrtlxitable  To 
Employing  Agsncy  Errors 

AOENCV:  Federal  Retirement  Thrift 

Investment  Board. 

action:  Interim  rule  with  requet  for 

comments. 


summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  is  publishing  in  5  CFR  part  1606 
interim  rules  governing  lost  earnings 
attributable  to  employmg  agency  errors. 
The  interim  rules  implement  section  2  of 
the  Thrift  Savings  Plan  Technical 
Amendments  Act  of  1990  (the  TSPTAA). 
I\iblic  Law  101-335,  which  added 
section  8432a  to  title  5  of  the  United 
States  Code.  Section  8432a  of  5  US  C 
requires  the  Executive  Director  to 
prescribe  regulations  under  which 
employing  agencies  shall  be  required  to 
pay  lost  earnings  resulting  from 
employing  agency  errors. 
DATES:  Interim  rules  effective  December 
31. 1990  These  interim  rules  apply  to 
lost  earnings  attributable  to  impioying 
agency  errors  made  before,  on.  or  after 
the  effective  date  of  these  interim  rules. 
Comments  must  be  received  on  or 
before  March  8, 1991. 
ADONESSES:  Comments  may  be  sent  to 
David  L.  Hutner,  Senior  Attorney, 
Federal  Retirement  Thrift  Investment 
Board,  805  Fifteenth  Street.  NW., 
Washington.  DC  20005. 
FO«  FUirrHER  INFORMATION  CONTACT: 
David  L  Hutner,  (202)  523-6367. 
SUPPLEMENTARY  INFORMATION:  The 
general  purpose  of  this  part  1606  is  to 
implement  section  2  of  the  Thrift 
Savings  Plan  Technical  Amendments 
Act  of  1990  (TSPTAA),  Public  Law  101- 
335,  which  was  enacted  on  July  17, 1990 
Pursuant  to  5  U.S.C.  8432a.  which  was 
added  to  the  United  States  Code  by 
section  2  of  the  TSPTAA,  the  Executive 
Director  is  responsible  for  issuing 
regulations  under  which  employing 
agencies  shall  be  required  to  pay  to  the 
Thrift  Savings  Fund  lost  earnings 
resulting  from  employing  agency  errors 
The  general  purpose  of  this  part  1606  is 
stated  in  S  1606.1. 

Section  1606.2  contains  definitions  of 
terms  used  in  part  1606. 

Section  1606.3  contains  the  genera! 
rule,  subject  to  certain  exceptions 
contained  elsewhere  in  part  1606.  that 
where  an  employing  agency  error  causes 
lost  earnings,  the  responsible  employing 
agency  must  pay  the  amount  necessary 
tu  restore  the  lost  earnings  to  the 


account  of  the  participant(s)  involved. 
The  amount  of  lost  earnings  will  be 
computed  by  the  Thrift  Savings  Plan 
(TSP)  recordkeeper  on  the  basis  of 
information  provided  by  the  employing 
agency,  such  as  the  amount  of  the  error, 
the  dates  involved,  and  the  type  of  error 
that  occurred.  The  employing  agency 
must  also  provide  the  TSP  recordkeeper 
with  proper  certification  or 
authorization  to  charge  the  employing 
agency  for  the  amount  of  lost  earnings  it 
is  required  to  pay  in  accordance  with 
this  part.  Where  the  employing  agency 
maintains  a  Treasury  account,  that 
account  will  be  charged  directly  for  the 
appropriate  amount.  For  the  few 
employing  agencies  that  do  not  maintain 
Treasury  accounts  against  which  the 
charge  can  be  made  directly,  the  Board 
will  develop  procedures  for  charging  the 
employing  agency  and  receiving 
payment  from  the  agency. 

Section  1606.4  stales  the  applicability 
of  this  part  1606,  Paragraph  1606.4(a) 
states  generally  that  any  employing 
agency  error  that  prevents  money  that 
would  otherwise  have  been  invested  in 
the  Thrift  Savings  Fund  from  being  so 
invested  may  fall  within  the  scope  of 
this  part,  if  not  excluded  elsewhere  in 
this  part.  Similarly,  any  employing 
agency  error  that  causes  money  to  be 
invested  in  an  incorrect  investment  fund 
is  covered  by  this  part  unless  excluded 
elsewhere.  Paragraph  (b)  makes  clear 
that  the  coverage  of  this  Part  includes 
back  pay  awards  or  other  retroactive 
pay  adjustments  caused  by  employing 
agency  errors,  for  which  TSP 
contributions  are  required  to  be  made. 
Generally.  S  1606.6  will  apply  to 
situations  described  in  paragraph  (b), 

Paragraph  1606.4(c)  makes  clear  that, 
as  provided  in  section  2  of  the  TSPTAA, 
the  lost  earnings  provisions  are 
retroactive,  and  cover  all  employing 
agency  errors  that  have  affected  TSP 
accounts,  regardless  of  when  the  error 
was  made. 

Paragraph  1606.4(d)  contains  de 
minimis  rules.  There  is  both  a  dollar- 
based  rule  and  a  time-based  rule. 
Because  the  TSP  recordkeeper  will  be 
required  to  perform  separate 
computations  of  lost  earnings  for  each 
source  of  contributions  (Employee 
Contributions.  Agency  Matching 
Contributions,  or  Agency  Automatic 
(1%)  Contributions),  the  de  minimis  rules 
apply  separately  to  each  source  of 
contributions.  Where  an  employing 
agency  error  involves  less  than  one 
dollar  with  respect  to  any  source  of 
contributions  in  a  participant's  account, 
lost  earnings  will  not  be  payable.  For 
example,  if  an  employing  agency  error 
causes  a  six-month  delay  in  submission 
of  a  $.70  Agency  Matching  Contribution 


and  a  $.50  Agency  Automatic  (1%) 
Contribution,  no  lost  earnings  would  be 
payable.  If  the  amount  were  $1.10  for  the 
Agency  Matching  Contribution,  then  lost 
earnings  would  be  payable  with  regard 
to  that  amount,  but  not  with  regard  to 
the  $.50  Agency  Automatic  (1%) 
Contribution.  Where  the  employing 
agency  error  affected  more  than  one  pay 
period,  the  one  dollar  minimum  applies 
separately  to  each  pay  period. 

Paragraph  1606.4(d)(2)  provides  that 
where  an  employing  agency  error 
involved  delay  in  submitting 
contributions  or  loan  allotments,  no  lost 
earnings  will  be  payable  unless  the 
contributions  or  loan  allotments  are 
received  by  the  TSP  recordkeeper  more 
than  30  days  after  the  pay  date 
associated  with  the  pay  period  for 
which  the  loan  allotment  cr  contribution 
should  have  been  made.  The  30-day  rule 
serves  several  purposes.  First,  it 
provides  a  grace  period  during  which 
employing  agencies  may  promptly 
correct  routine  errors  without  incurring 
liability  for  lost  earnings.  Second,  since 
TSP  earnings  are  allocated  monthly,  an 
individual  participant  account  does  not 
lose  earnings  unless  the  employing 
agency  error  causes  a  contribution  to  be 
invested  during  a  month  subsequent  to 
the  one  during  which  it  would  have  been 
invested  had  the  error  not  occurred. 
Thus,  the  30-day  rule  relieves  the 
employing  agency  and  the  TSP 
recordkeeper  from  the  unnecessary- 
expenditure  of  resources  that  would 
result  from  computing  lost  earnings  of 
zero.  Third,  it  is  expected  that  even 
where  the  error  crosses  months,  the  lost 
earnings  computed  on  the  basis  of  a 
delay  of  30  days  or  less  will,  in  the  vast 
majority  of  cases,  result  in  a  very  small 
amount  of  lost  earnings.  Where  the  30- 
day  requirement  is  met.  the  earnings 
computation  commences  with  the  pay 
date  for  the  pay  period  involved,  not  the 
expiration  of  the  30-day  grace  period. 

Paragraph  1606.4(d)(3)  provides  a 
similar  30-day  rule  for  any  errors  other 
than  those  involving  delay  in  submission 
of  contributions  of  loan  allotments. 

Paragraph  1606.4(d)(4)  provides  that 
the  30-day  rule  does  not  apply  where, 
due  to  employing  agency  error,  money 
has  been  invested  in  an  incorrect 
investment  fund.  As  provided  in 
paragraph  1606.7(b).  the  lost  earnings 
process  will,  effective  January  1, 1991, 
be  the  exclusive  method  for  correcting 
investment  of  contributions  in  erroneous 
investment  funds.  Subject  to  the  one 
dollar  requirement  of  paragraph  (d)(1), 
contributions  invested  in  an  erroneous 
investment  fund  should  be  corrected  as 
promptly  as  possible,  regardless  of 
whether  the  amount  of  lost  earnings 
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computed  is  very  small,  or  evea  zero 
(where  the  error  does  not  cross  months  J. 
Since  the  lost  earnings  computation  wiH 
be  necessary  in  order  to  move  the 
contributions  to  the  correct  inrestment 
fund,  there  would  be  no  purpose  served 
by  requiring  the  empFoying  agency  to 
wait  at  lecst  30  ds;a  before  submitting 
th€  lost  earnings  record. 

Petragraph  1806. 4^e)  provides  tfwt  no 
lost  earnings  are  payable  with  respect  to 
Agency  Antomartic  (!*}  Contribution* 
made  pursuant  to  5  U.S.C.  »432fc)(3) 
(first  conversion  m«mey).  Participanta 
receiving  such  contribotions  also  reeeirc 
statutorily  prescribed  interest  on  those 
contribtttions  through  the  date  they  are 
paid.  Thoe,  lost  eamings  woold  not  be 
appropriate. 

Paragr»ph  160&4({>  aUtea  that 
contributioHS  made  pursuant  to  5  U.S.C 
8432(c)(1)  (^  ot  (C)  (secoad  conversion 
money)  will  be  sobiect  to  lost  eamings  if 
received  by  the  TSP  recordkeeper  after 
April  30. 1S87.  Such  coathbutioDa  were 
statutorily  required  to  be  received  b; 
the  TSP  recordkeeper  by  April  10..  1987. 
With  respect  to  second  conversion 
money,  paragraph  (H  supersedes  the  30- 
day  rule. 

Subpart  B  contains  rules  applicable  to 
delayed  or  erroneous  contributions, 
which  it  is  expected  will  constitute  the 
vast  majority  of  errors  requiring 
payment  of  lost  earrangs.  The  provisions 
of  subparts  B  and  C  in  particular  must 
be  read  in  conjunction  wrth  the 
definition  of  'timely"  contained  fat 
§  1.006.2  and  the  de  minimis  rales 
contained  in  paragraph  1606.4fd). 
Altfioofh  centributiom  may  not  have 
been  received  within  the  iZ-day 
"timeliness"  requirement,  no  lost 
eammgs  wilt  be  payable  unless  the  30- 
day  de  minimis  nll»  is  meK.  The  SO-day 
grace  period  should  not  be  constroed, 
however,  as  a  relaxation  of  tJte 
reciuirement  that  agimcies  auboiit  tkeir 
coBtiibtttions  to  the  TSP  recordkeeper  in 
a  timely  Banner.  The  Booed  boa  urged 
empk^iag  agenciea  to  ensure  tfcatt  their 
contribution  data  are  received  by  the 
TSP  recordkeeper  no  later  thai*  two 
busioesi  days  before  the  applicabie  pay 
date,  so  that  they  caA  be  pioceased  and 
posted  to  participants'  accounts  on  the 
applicabie  pay  dh»tc.  The  vast  majority 
of  contribution  tapes  are  received  witkio 
that  timeframe  aad  it  ia  expected  thatt 
employing  agencies  will  cootiaue  their 
high  level  of  pertormance  in  this  le^rd. 

Section  1606.5  covers  the  situation 
where  a  participant  receives  pay,  but 
TSP  contributions  associated  with  that 
pay  are  either  not  timely  deducted  (in 
the  case  of  employee  contnbutianai  or 
are  not  timely  submitted  to  the  TSP 
recordkeeper  (in  the  case  of  employer 
contributions  or  employee  contributiona 


that  were  deducted  from  pay).  This  and 
all  other  sectkna.  of  this  part  art  subject 
to  the  de  mimiwis  rules.  Paragraph 
1606.5(a)  states  thai  where  Agency 
Automatic  [1%]  Contiibutiana  are  not 
timely  submitted,  tha  late  contributions 
will  be  subject  to  lost  earnings.  The 
employing  agancy  must  submit  a  lost 
earnings  record  for  each  pay  period  for 
which  the  Agency  Automatic  (1%) 
Contribution  was  not  timely  made. 
Paragraph  1606.5(a)(1)  describes 
generally  the  information  that  must  he 
included  in  the  lost  earnings  record  A 
second  lost  earnings  record  is  required 
where  the  belated  contribution  was 
submitted  to  a  different  investment  fund 
than  the  one  to  which  it  would  have 
been  submitted  had  the  contribution 
been  timely  submitted  to  the  TSP 
recordkeeper.  Since  under  part  1605 
delayed  contributions  must  be 
submitted  to  the  investment  funds 
selected  on  the  participant's  TSP 
Election  Form  (Form  TSP-1)  in  effect  at 
the  time  the  delayed  contribution  is 
submitted,  this  will  occur  where  the 
participaTTt  has  changed  the  Form  TSP-1 
allocation  election  between  the  date  the 
contribution  shonhi  have  been  made 
and  the  date  that  it  was  actually  made. 
The  Board  has,  throo^  the  TSP  bulletin 
process,  provided  aaphsyin^  agencies 
with  detailed  instructions  concerning 
the  format  of  the  lost  earnings  records 
and  the  procedures  to  be  followed  in 
submitting  fcwt  earnings  records  to  the 
TSP  recordkeeper. 

Under  paragrar*  M0«.5{aff2).  the  TSP 
recordkeeper  win  compute  the  amorart 
of  lost  eariBRgs  ba«ed  oa  the 
informatioii  provided  by  the  employing 
agency  on  the  lost  earnings  record.  In 
essence,  for  each  tost  earnings  record 
the  recordkeeper  wiB  compwte  Ae 
amount  of  earnings  the  contributwn 
would  have  earned  had  it  been  timely 
submitted  to  the  TSP  recordkeeper.  and 
wxA  also  oonipute  the  amoual  of  noney 
thai  was  actaatly  raraed  by  the  belated 
coMtribution  since  it  was  contributed. 
The  dftfference  will  be  the  lost  earnings. 
which  may  be  eilber  positrvc  or 
neg^ive.  Under  parapaph  (^  where 
the  earnings  are  posilive  they  witt  be 
credited  to  the  pasticipai^a  account; 
ai^  negative  amooato  that  are  cenqnited 
wiil  be  rcBonred  froB  the  paxtxapent's 
account  fai  either  ease,  the  acconat  will 
be  placed  in  the  poaMien  it  waold  have 
attained  had  the  error  not  eccnrxed. 

The  lost  carainga  oea^MiatioBa  wiU 
be  based  on  Ae  actual  noathiy  {acfiara 
used  to  aUocale  eemiogs  t»  participant 
accounts  each  SMBth  for  each 
investment  fund  The  cakadationa  will 
track  the  conthbatioaa  through  any 
intsrfuad  traaafera  that  have  been  made 
effective  for  the  participant's  aocount 


during  tha  relevant  period  of  tiiae,  and 
will  as«  the  earrangs  factor*  fm  tk» 

appropriate  iavestmcat  famda.  bi 
addition,  the  recordkeeper  will 
determine,  on  the  date  ol  the  processing 
of  the  k»t  earnings  record  the 
inrestment  fund  in  which  the  money 
would  be  invested  had  the  contribotion 
been  timely  submitted  The 
recordkec^r  wttt  also  detemine  the 
investment  bind  in  wtiich  the  money  i» 
actually  invested  Paragraph  100a5(»K4) 
requires  the  recordkeeper  to  adjust  the 
participant's  account  by  moving  the 
money  to  the  investment  fimd  in  which 
it  would  be  imrested  had  the  error  not 
occurred 

Paragraph  1606.5(b)  covers  cases 
where  Employee  Coatrib»ti«»n8  are 
deducted  from  partrcipenls'  pay,  but  are 
not  timely  ssbmitted  to  the  TSP 
recordkeeper.  ParagrafA  M06.5fc) 
covers  cases  where  particrpants  receive 
pay  and  heve  EniploTee  Contributrons 
deducted  but  the  agency  does  not 
timely  submit  the  Agency  Matching 
Contributions.  h»  bort»  srtoatiorjs.  the 
procedures  described  in  pwragraphs 
ieoe.5(a)(l)-{4)  are  applied. 

Paragraph  180e.5(d)  covers  any 
situation  where  a  participant  receives 
pay  from  which  Employee  Contributiona 
should  have  been  deducted,  but  were 
not  deducted  due  to  employing  agency 
error.  In  accordance  with  5  U.S.C 
&432a(aJtZl,  no  loat  earnings  are  payable 
with  respect  to  these  Employee 
Contributions,  regardless  of  whether  the 
participant  makes  up  those 
contributions  in  later  pay  periods.  In  this 
situation,  the  participant  had  the  use  of 
the  money  that  should  have  been 
deducted  from  his  or  her  pay,  and 
requiring  the  employing  agency  to  pay 
lost  earnings  would  result  in  a  windfiJl 
to  the  participant.  If  the  pariicipant  does 
make  up  the  misaed  Employee 
Contributiona.  however,  lost  earnings 
are  payable  with  respect  to  the 
associated  Agency  Matchiag 
Contributions. 

Where  a  participaat  docs  not  recaiva 
all  of  the  basic  pay  to  whtch  he  or  she  ia 
entitled  due  to  an  employing  agency 
error,  and  therefore  does  sot  receive  aH 
TSP  contributiona  to  which  he  ei  she  ia 
entitled,  i  1606.0  reqwres  kiat  eamiags 
to  be  paid  with  respect  to  aU  three 
sources  of  contriUuicas  (ior  FERS 
participants)  and  iot  the  Empkiyee 
ContributioBa  (for  GSRS  participants). 
Unlike  the  situation  described  in 
paragraph  1806.5(d).  the  participaol  does 
not  have  the  use  oi  the  wMocy  durif^  die 
period  of  delay,  so  lost  earnings  are 
appropriate  on  the  Esapbyee 
Contributtons. 
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Section  1606.7  requires  payment  of 
lost  earnings  where,  due  to  employing 
agency  error,  money  is  invested  in  an 
incorrect  investment  fund.  Paragraph 
1606.7(a)  provides  for  procedures  similar 
to  those  described  in  1 160e.5(a)(lH4)- 
The  general  approach  is  to  calculate  the 
amount  of  earnings  that  would  have 
resulted  had  the  money  been  properly 
invested  and  the  amount  of  earnings 
that  actually  resulted  from  the  erroneous 
Investment  with  the  difference  (which 
may  be  positive  or  negative) 
representing  lost  earnings.  As  in 
i  1606.5,  the  account  will  also  be 
adjusted  to  reflect  the  proper  investment 
funds  at  the  time  the  lost  earnings 
record  is  processed. 

Prior  to  January  1. 1991,  employing 
agencies  were  permitted  to  correct 
submissions  of  contributions  to 
erroneous  investment  funds  by  removing 
money  from  the  erroneous  investment 
fund  using  a  negative  adjustment  record 
and  then  redepositing  the  money  to  the 
correct  investment  fund.  However,  since 
the  participant  unbeknownst  to  the 
employing  agency,  may  have 
redistributed  his  or  her  account  through 
the  interfund  transfer  process  after  the 
erroneous  investment  of  the 
contribution,  the  employing  agency 
"correction"  of  the  investment  fund 
error  may  not  have  actually  resulted  in  a 
proper  investment  of  the  participant's 
account  in  accordance  with  his  or  her 
investment  decisions.  Thus,  paragraph 
ie06.7(b)  prohibits  an  employing  agency 
from  attempting  to  correct  an  erroneous 
investment  of  contributions.  Rather, 
beginning  January  1. 1991.  the  correction 
will  be  accomplished  exclusively 
through  the  lost  earnings  process,  which 
will  in  essence,  recreate  the 
participant's  account  as  it  would  have 
been  had  the  employing  agency  error 
not  occurred.  Where,  prior  to  January  1, 
1991,  the  employing  agency  has 
"corrected"  an  investment  fund  error, 
paragraph  1606.7(a)(1)  requires  the  lost 
earning  record  to  indicate  the  date  of  the 
correction,  so  that  the  lost  earnings 
calculation  performed  by  the  TSP 
recordkeeper  can  take  that  "correction" 
into  account 

Section  1606.8  covers  situations 
where,  subject  to  the  30-day  de  minimis 
rule,  an  entire  payroll  submission  is  not 
timely  received  by  the  TSP 
recordkeeper.  With  respect  to  such 
payroll  submissions  received  on  or  after 
January  1. 1991,  the  TSP  recordkeeper 
will  automatically  generate  lost  earnings 
records  for  each  payment  record 
contained  on  the  late  payroll 
submission,  including  all  three  sources 
of  contributions.  Employee 
Contributions  are  included  because  the 


participant  did  not  have  the  use  of  the 
money  that  was  deducted  from  his  or 
her  pay  as  of  the  pay  date.  The 
procedures  described  in  paragraphs 
1606.5(a)  (2)-{4)  apply  to  the  lost 
earnings  records  generated  by  the  TSP 
recordkeeper.  For  payroll  submissions 
received  on  or  after  January  1, 1991,  the 
authorization  to  charge  the  employing 
agency  for  the  lost  earnings  will  be 
included  on  the  journal  voucher 
submitted  with  the  payroll  submission. 
With  respect  to  late  payroll  submissions 
received  prior  to  January  1, 1991.  lost 
earnings  records  will  not  be  generated 
by  the  TSP  recordkeeper  until  the 
recordkeeper  receives  authorization 
from  the  employing  agency  to  do  so. 
including  proper  authorization  to  charge 
the  lost  earnings  to  the  employing 
agency. 

Subpart  C  covers  lost  earnings 
situations  not  involving  delayed  or 
erroneous  contributions.  Section  1606.9 
covers  delayed  submission  of  loan 
allotments.  Lost  earnings  are  only 
payable  with  respect  to  loan  allotments 
where  the  loan  allotment  has  been 
deducted  from  the  participant's  pay  but 
not  timely  submitted  to  the  TSP 
recordkeeper,  although  the  de  minimis 
rules  of  paragraph  1606.4(d)  apply.  In 
this  situation,  the  participant  has  not 
had  the  use  of  the  money  that  was 
withheld  from  his  or  her  pay.  As 
provided  in  paragraph  1606.9(b),  lost 
earnings  are  not  payable  where  the 
employing  agency  erroneously  fails  to 
deduct  loan  allotments  from  a 
participant's  pay.  In  such  cases,  the 
participant  has  use  of  the  money,  and 
payment  of  lost  earnings  would  result  in 
a  windfall  to  the  participant.  The  effect 
of  the  erroneous  failure  to  deduct  loan 
allotments  is  governed  by  the  provisions 
of  part  1655. 

Paragraph  1606.9(a)(2)  provides  that 
unlike  the  case  of  delayed  or  erroneous 
contributions,  lost  earnings  on  delayed 
loan  allotments  will  be  computed  at  the 
G  Fund  rates  of  return  for  each  month 
involved.  Since  the  employing  agency 
does  not  allocate  loan  allotments  among 
the  three  TSP  investment  funds,  the 
employing  agency  cannot  indicate  on 
the  lost  earnings  record  the  investment 
funds  in  which  the  computation  should 
begin.  Moreover,  it  has  been  determined 
that  it  would  not  be  administratively 
feasible  for  the  TSP  recordkeeper  to 
make  a  retroactive  determination  of  the 
investment  funds  in  which  the  loan 
allotments  would  have  been  invested 
had  they  been  timely  received. 
Section  1606.10  establishes  a 
miscellaneous  category  for  situations 
not  specifically  addressed  elsewhere  in 
this  part  but  where  employing  agency 


errors  cause  lost  earnings  to  occur.  It  is 
anticipated  that  such  situations  will  be 
relatively  rare.  Where  they  do  occur,  the 
employing  agency  and  the  Board  staff 
must  consult  in  order  to  determine  the 
proper  method  for  the  lost  earnings  to  be 
charged  to  the  appropriate  employing 
agency  and  credited  to  the  appropriate 
participant  account  The  procedures 
used  to  accommodate  these 
miscellaneous  situations  will  be,  to  the 
extent  administratively  feasible, 
consistent  with  the  procedures  and 
principles  described  specifically  in  other 
sections  of  this  part. 

Subpart  D  contains  some  general 
provisions  c  mceming  lost  earnings 
records.  Section  1606.11  covers 
submission  of  lost  earnings  records.  As 
previously  noted,  the  Board  has  issued 
detailed  instructions  to  employing 
agencies  through  the  TSP  bulletin 
process  concerning  the  format  and  use 
of  lost  earnings  records.  Paragraph 
1606.11(a)  requires  the  em^-loying 
agencies  to  follow  such  instructions. 
Paragraph  1606.11(b)  contains  the 
general  requirement  that  a  separate  lost 
earnings  record  be  submitted  for  each 
pay  period  affected  by  an  employing 
agency  error.  For  example,  if  no  Agency 
Automatic  (1%)  Contributions  were 
made  to  a  participant's  account  for  three 
consecutive  pay  periods  due  to  an 
employing  agency  error,  and  the  makeup 
contributions  for  all  three  pay  periods 
were  deposited  to  the  participant's 
account  three  months  later,  three 
separate  lost  earnings  records  would  be 
required.  One  lost  earnings  record  will 
be  used  for  all  three  sources  of 
contributions  with  respect  to  the  same 
pay  period.  Lost  earnings  records 
relating  to  loan  allotments  cannot  also 
relate  to  contributions. 

Paragraph  1606.11(c)  provides  that  a 
participant  may  not  have  the  benefit  of 
hindsight  in  selecting  an  investment 
fund  in  which  money  would  have  been 
invested  had  an  error  not  occurred. 
Thus,  where,  as  the  result  of  an 
employing  agency  error  contributions 
were  not  timely  made,  the  employing 
agency  must  rely  only  on  an  allocation 
election  (on  Form  TSP-1)  made  by  the 
participant  prior  to  the  date  the 
contribution  should  have  been  made  in 
determining  the  investment  fund  in 
which  the  contribution  should  have  been 
invested.  If  such  an  applicable 
allocation  election  was  not  made  by  the 
participant  prior  to  the  date  the 
contribution  should  have  been  made,  the 
lost  earnings  record  submitted  by  the 
employing  agency  must  indicate  that  the 
contribution  should  have  been  invested 
in  the  G  Fund. 
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For  example,  in  June  1992  an  agency 
may  erroneously  classify  a  FERS 
employee  as  CSRS,  Based  on  that 
misclassification,  the  employee  may 
elect  not  to  contribute  to  the  TSP,  and 
thus  will  not  submit  an  allocation 
election.  At  the  beginning  of  October 
1992,  upon  being  advised  of  the  error, 
the  participant  may  wish,  pursuant  to 
part  1605,  to  make  up  the  missed 
Employee  Contributions.  The  participant 
would  be  entitled  to  lost  earnings  on  the 
Agency  Matching  Contributions 
associated  with  those  make-up 
Employee  Contributions.  However,  since 
there  was  no  allocation  election  in  effect 
when  the  contributions  should  have 
been  made  during  June  1992  through 
September  1992,  the  employing  agency 
must  indicate  on  the  lost  earnings  to 
occur  is  ultimately  responsible  for 
paying  the  lost  earnings  records  that  all 
of  the  Agency  Matching  Contributions 
would  have  been  made  to  the  G  Fund. 
Similarly,  the  lost  earnings  record  for 
the  belated  Agency  Automatic  (1%) 
Contributions  must  also  indicate  that 
the  contributions  should  have  been 
made  to  the  G  Fund.  The  participant 
may  not,  with  the  benefit  of  hindsight 
have  lost  earnings  calculated  based  on 
an  investment  fund  chosen  in  October 
1992  as  the  one  in  which  he  or  she 
would  have  invested  his  or  her 
contributions  during  June  through 
September  1992.  Pursuant  to  paragraph 
1606.5(a),  no  lost  earnings  would  be 
payable  with  respect  to  the  make-up 
Employee  Contributions. 

On  the  other  hand,  an  employing 
agency  may  properly  make  Employee 
Contributions  for  a  FERS  participant 
from  June  through  September  1992,  but 
fail  to  make  the  associated  Agency 
Matching  Contributions.  If  the 
employing  agency  makes  up  the  missed 
Agency  Matching  Contributions  at  the 
beginning  of  November  1992,  the  lost 
earnings  records  should  indicate  that  the 
Agency  Matching  Contributions  should 
have  been  invested  in  accordance  with 
the  allocation  election  in  effect  during 
June  through  September  1992.  In  the 
latter  case,  the  participant  does  not  have 
the  benefit  of  hindsight  since  the 
allocation  election  was  made  before 
June,  when  the  Agency  Matching 
r    itributions  would  have  begun  had  the 
error  not  occurred.  Similarly,  where 
employing  agencies  report  contributions 
for  investment  in  an  incorrect 
investment  fund,  the  correct  investment 
fund  indicated  on  the  lost  earnings 
record  must  be  determined  from  the 
participant's  Form  TSP-1  allocation 
election  that  was  in  effect  at  the  time 
the  contributions  were  made. 

Paragraph  1606.11(d)  provides  that 
employing  agencies  may  not  submit  lost 


earnings  records  unless  and  until  the 
principal  amount  involved  has  been 
invested  in  the  Thrift  Savings  Fund. 
Where  delayed  contributions  are 
involved,  the  delayed  payment  record 
and  the  lost  earnings  record  may  be 
submitted  simultaneously.  Under  this 
section  and  S  1606.15  of  this  part  a 
participant  is  not  entitled  to  recover  lost 
earnings  on  delayed  contributions 
where  the  participant  is  unable  to  have 
those  contributions  corrected  because 
time  limits  contained  in  part  1605  have 
elapsed. 

Paragraph  1606.11(e)  provides  for 
reversal  of  erroneously  submitted  lost 
earnings  records.  The  detailed 
instructions  concerning  lost  earnings 
that  the  Board  has  provided  to 
employing  agencies  through  the  TSP 
bulletin  process  include  procedures  for 
reversing  erroneous  lost  earnings 
transactions. 

Section  1606.12  provides  that  the 
employing  agency  committing  the  error 
that  causes  lost  earnings  to  occur  is 
ultimately  responsible  for  paying  the  lost 
earnings.  However,  the  section  also 
recognizes  that  in  some  cases  the 
employing  agency  that  submits  the 
payment  records  for  which  lost  earnings 
must  be  paid  is  not  the  agency  that 
committed  the  error.  In  such  cases,  this 
section  requires  the  agency  that 
submitted  the  payment  records  to  submit 
the  lost  earnings  records  (and  thus  be 
charged  for  the  lost  earnings),  and 
provides  that  reimbursement  may  be 
sought  from  the  agency  that  committed 
the  error.  For  example,  when  a 
participant  transfers  from  Agency  A  to 
Agency  B,  there  may  be  an  error  in  the 
information  transmitted  by  Agency  A  to 
Agency  B.  As  a  result  of  the  erroneous 
information  provided  by  Agency  A, 
Agency  B  may  fail  to  make  timely  TSP 
information  provided  by  Agency  A. 
Agency  B  may  fail  to  make  timely  TSP 
contributions  or  may  make  erroneous 
TSP  contributions.  In  such  cases, 
because  Agency  B  submitted  the 
payment  records  containing  the 
contributions  for  which  lost  earnings  are 
payable.  Agency  B  must  submit  the  lost 
earnings  records.  Agency  B  may  then 
seek  reimbursement  from  Agency  A. 

Subpart  E  addresses  processing  of  lost 
earnings  records.  Section  1601.13 
contains  general  rules  for  calculating 
and  crediting  lost  earnings  to  participant 
accounts.  Paragraph  1606.13(a)  provides 
that  lost  earnings  records  vdll  be 
processed  once  per  month,  in  connection 
with  the  mid-month  processing  cycle. 
Paragraph  1606.13(b)  provides  that  lost 
earnings  records  that  have  been 
received  by  the  TSP  recordkeeper. 
edited,  and  accepted  for  processing  by 
the  next-to-last  business  day  of  a  month 


will  be  processed  in  the  next  mid-monlh 
processing  cycle.  Lost  earnings  records 
that  are  not  accepted  by  the  TSP 
recordkeeper  until  the  last  business  day 
of  a  month  will  be  held  in  suspense  until 
the  second  mid-month  processing  cycle 
following  acceptance.  "The  next-to-last 
business  day  cutoff  is  required  so  that 
the  Board  may  determine  the  amounts  of 
money  to  be  moved  among  the 
investment  funds  as  of  the  end  of  the 
month. 

Paragraph  1606.13(c)  provides  that 
investment  gains  and  losses  computed 
for  a  lost  earnings  record  will  be  netted 
against  each  other  within  a  source  of 
contributions  and  across  investment 
funds,  but  that  gains  and  losses  for 
different  sources  of  contributions  will 
not  be  netted  against  each  other.  In 
essence,  each  source  of  contributions 
will  be  treated  as  a  separate 
contribution,  although  the  three  sources 
of  contributions  may  be  included  on  the 
same  lost  earnings  record. 

Paragraph  1606.13(d)  describes  the 
beginning  and  ending  dates  for  the 
calculations  of  lost  earnings.  Because 
the  TSP  is  a  monthly  valued  plan,  and 
earnings  are  allocated  only  on  a 
monthly  basis,  the  computations  must 
begin  with  the  month  an  error  occurred 
and  must  end  as  of  the  end  of  the  month 
prior  to  the  mid-month  processing  cycle 
during  which  the  lost  earnings  records 
are  being  processed. 

Paragraph  1606.13(e)  states  the 
general  rule  that  negative  lost  earnings 
are  removed  from  the  participant's 
account  and  used  to  offset  TSP 
administrative  expenses.  This  is 
consistent  with  the  general  approach  of 
this  part,  which  is  to  recreate,  to  the 
extent  feasible,  participant  accounts  as 
they  would  have  been  had  the 
employing  agency  error  not  occurred. 
This  general  rule  is  consistent  with 
similar  provisions  in  paragraphs 
1606.5(a)(3)  and  1606.7(a)(3). 

Paragraph  1606.13(0  provides  that  the 
lost  earnings  calculations  must  take 
account  of  the  investment  restrictions  in 
effect  prior  to  December  31. 1990.  The 
investment  restrictions  were  removed 
effective  December  31, 1990,  pursuant  to 
section  3  of  the  TSPTAA  and  5  CFR  part 
1601. 

Subpart  F  provides  procedures  for 
participants  to  file  claims  for  recovery  of 
lost  earnings  with  their  employing 
agencies.  Section  1606.14  requires 
employing  agencies  to  establish  a  claim 
procedure,  including  the  right  of  an 
employee  to  appeal  the  initial 
determination  on  his  or  her  claim.  The 
requirements  of  paragraph  1606.14(a)  are 
virtually  identical  to  the  requirements 
found  in  5  CFR  1605.8,  and  it  is 
anticipated  that  many  agencies  will  find 
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il  convetiicnl  lo  estabiisti  one  claim 
procedure  fcn*  handling  claims  imder  Ibis 
part  ancf  part  IBOft.  Para^aph  (b)  makes 
it  dear  that  einpk]ying  agencies  aie  not 
required  to  wait  for  a  participant  claim 
in  order  to  pay  ioat  earoings. 

Section  M06.15  coctatna  time  limits 
fur  partiaponta  to  file  claimt  for  Lost 
earnings^  Ceneralty.  participanla  will 
have  one  year  from  receipt  of  the 
earliest  of  tlw  TSP  Participant 
Statement,  the  TSP  Loan  Statement,  the 
empk>yin«  agency  earnings  and  leave 
statement,  or  othev  document  that 
indicates  that  the  employuvg  agency 
errof  has  affected  the  participant's 
account.  Where  such  receipt  occurred 
prior  to  Jaouary  1. 1961.  the  participant 
must  file  the  claim  for  lost  earnings 
within  one  yeai  frors  January  1. 1991. 

Paragraph  1606.15(b}  reiterates  the 
rule  of  paragraph  1606.11(d)  that  lost 
earnings  wiU  not  be  payable  with 
respect  to  delayed  contributions  unless 
and  until  the  delayed  contributions  have 
been  made.  Where  the  participant 
cannot  require  correction  of  the 
contributions  because  of  the  expiration 
of  time  limits  contained  in  part  1605.  and 
the  employing  agency  does  not 
volunlarfly  correct  the  contributions 
pursuant  to  5  CFR  1605.8(c).  no  last 
earnings  will  be  payable.  Part  1606  does 
not  extend  the  time  limits  for  obtaining 
conection  under  part  1605.  If  a 
participant  waived  correction  of 
contributions,  and  cannot  now  obtain 
correction  due  to  the  time  limits 
contained  in  part  1806.  no  lost  earnings 

.■e  now  payable,  even  though  lost 
earnings  may  not  have  been  authorized 
at  the  time  the  participant  waived 
correction  of  the  contributions  mtder 
part  1605. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantia)  miarber  of  small  entities. 
They  will  affect  oaly  internal 
Government  procedures  relating  to  the 
Thrift  Savings  Plan,  and  will  require 
payments  to  the  Thrift  Savings  Fund 
only  by  enploytng  agencies  of  Federal 
CofeMiiiienl  enplojrees. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980 

Waiver  of  Notka  of  Proposed 
RaiamakiDg  ami  SIKday  Dalay  of 
Effective  Data 

Pursuant  to  5  U.S.C.  553  (b){B7  and 
Id  1(3),  I  fhtd  that  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemakmg  and  for  making  these 


regulations  effective  in  less  than  30 
days.  These  regulations  require 
employing  agencies  to  pay  lost  earnings 
resulting  fnwn  employing  agency  errors. 
Prompt  implementation  of  the 
regulations  will  provide  necessary 
guidance  to  employing  agencies  and  TSP 
participants. 

List  of  Subjects  in  5  CFR  part  1606 

Fjnployee  benefit  plans.  Government 
employees.  Retirement.  Pensions. 
Federal  Retiremenl  Thrift  Investmefll  Board 
Francis  X.  Cavanaugh. 
Executive  Director. 

Title  5  of  the  Code  of  Federal 
Regulation*  is  amended  to  add  part  1606 
to  chapter  VI  to  read  as  follows: 

PART  1606— LOST  EARNINGS 
ATTRJBUTABLf  TO  EMPLOYING 
AGENCY  ERRORS 

Subpart  A— Generai  Provisions 

160B1  Purpose 

1606.2  Definitions. 

lflOB.3  General  rule. 

16064  A(>phcat}ility. 

Subpart  9— Lost  Earnings  Attrtbutable  to 
Delayed  or  Erroneous  ContrRxfttans 

te06,5    Failure  to  timely  make  or  deduct  TSP 
confribafions  wfien  prarticipanf  received 
pay. 

1606.6    Agency  dHay  in  paying  employee 

in6.7    Coatnbutum  to  mcorrect  investment 
fund 

1606.8     Late  p«yroU  sulmuasions. 

SubpartC— t-oct  Earalnge  Mat  AMrNkatsMe 
to  De<aye<  or  Erronaoua  ContribuMona 

1606  9     l.oan  a!k)tmert» 

1608.10  MisceHaneoas  lost  earnings 

Subpart  I>— Lost  Earnings  Records 

1606.11  Agency  submission  of  lost  earnings 
records 

1606.12  Agency  responsibility 

Subpart  E— Precesaing  Lost  Eantiags 
Records 

1606.13  Calculalioo  and  crediting  of  lost 
earnings. 

Subpart  F— Participant  Ctaltna  fOr  L^st 
Earnings 

leoe  14    Employing  agency  procednres. 
10)8.15    Time  limts  on  participaot  claims 
Aadiority:  5  U.S.C  M3Za,  8474  (b)l5)  and 
(c)(1). 

PART  1«06— LOST  EARNTWGS 
ATTRIBtTTABLE  TO  EMPLOYING 
AGENCY  ERRORS 

Subpart  A— Gerwrat  Provisions 

f  1«06.t    Purpoaa. 

The  purpose  of  this  part  1808  is  to 
implement  section  2  of  the  Thrift 
Savings  Plan  Technical  Amendments 
Act  of  1980  (TSPTAA).  Public  Law  101- 


335,  enacted  July  17. 199a  The  TSPTAA 
amended  chapter  84  of  title  5.  United 
States  Code  by  inserting  section  M32a. 
authorizing  the  Executive  Director  to 
prescribe  regulations  pursuant  to  which 
employing  agencies  shall  be  required  to 
pay  to  the  Thrift  Savings  Fund  amounts 
representing  lost  ean»ngs  caused  by 
employing  agency  errors  relating  to  the 
Thrift  Savings  Plan  (TSPJ  described  in 
subchapter  111  of  chapter  84. 

§  t606.2    DeftnlTfons. 

The  following  definitions  apply  for 
purposes  of  this  part: 

Agency  Automatic  [1%)  Contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(cKl); 

Agency  Matching  Contributions 
means  any  contributions  made  under  5 
U.S.C.  8432{c)[2); 

Board  means  the  Federal  Retirement 
Thrift  Investment  Board; 

C  Fund  means  the  Common  Stock 
Index  Investment  Fund  established 
under  5  U.S.C.  »438{bI(IItCl; 

CSRS  means  the  Ovil  Service      • 
Retirement  System  established  by 
Subchapter  III  of  chapter  83  of  title  5, 
U.S.C.  and  any  equivalent  Federal 
Government  retirement  plan; 

CSRS  employee  or  CSRS  participant 
means  any  employee,  member,  or 
participant  covered  by  CSRS  or  an 
equivalent  Federal  Government 
retirement  plan,  including  employees 
authorized  to  contribnte  to  the  Thrift 
Savings  Plan  under  5  U.S.C.  8351,  under 
5  U.S.C.  8440a.  or  under  5  U.S.C.  8440b. 

Employee  Contributions  means  any 
contributions  made  under  5  U.S.C 
8432faJ.  under  5  U.S.C.  8351,  under  5 
use.  8440a(a).  or  under  5  U.S.C 
6440b(a); 

Employer  Contributions  means 
Agency  Automatic  (1%)  Contributions 
and  Agency  Matching  Contributions; 

Employing  agency  means  any  entity 
that  provides  or  has  provided  pay  to  an 
employee  or  member,  thereby  incurring 
responsibility  foe  submitting  to  the  Thrift 
Savings  Fund  contributions  or  locm 
payments  made  by  or  on  behalf  of  that 
emploj-ee  or  member,  or  any  other  entity 
that  has  employed  an  employee  or 
member  and  has  provided  infionnation 
that  affects  or  has  affected  that 
employee's  or  member's  TSP  account 

Employing  agency  error  means  any 
act  or  omission  by  an  employing  agenry 
that  is  not  in  accordance  with  all 
applicable  statutes,  regulations,  or 
adminisb-ative  procedsres,  including 
TSP  procedures  provided  to  employing 
agencies  by  the  Board  or  TSP 
recordkeeper. 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by 
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chapter  84  of  title  5,  U.S.C.  and  any 
equivalent  Federal  Government 
retirement  plan; 

FERS  employee  or  FERS  participant 
means  any  employee,  member,  or 
participant  covered  by  FERS  or  an 
equivalent  Federal  Government 
retirement  plan; 

FFund  means  the  Fixed  Income 
Investment  Fund  established  under  5 
U.S.C.  &438(b)(l)(B); 

G  Fund  means  the  Government 
Securities  Investment  Fund  established 
under  5  U.S.C.  8438(b)(1)(A); 

Interfund  transfer  means  the 
movement  of  all  or  a  portion  of  a 
participant's  existing  account  balance 
among  the  three  TSP  investment  funds; 

Investment  fund  means  the  C  Fund, 
the  F  Fund,  or  the  G  Fund; 

Loan  allotment  means  TSP  loan 
payments  that  are  deducted  from  a 
participant's  paycheck  to  be  deposited 
to  that  participant's  TSP  account; 

Lost  earnings  record  means  a  data 
record  containing  information  enabling 
the  TSP  system  to  compute  lost  earnings 
and  to  determine  the  investment  fund  in 
which  money  would  be  invested  had  an 
error  not  occurred; 

Negative  adjustment  record  means  a 
data  record  submitted  by  an  employing 
agency  indicating  money  to  be  removed 
from  a  participant's  account: 

Open  season  means  the  period  during 
which  participants  may  choose  to  begin 
making  contributions  to  the  Thrift 
Savings  Plan,  to  change  or  discontinue 
(without  losing  the  right  to  recommence 
contributions  the  next  open  season)  the 
amount  currently  being  contributed  to 
the  Thrift  Savings  Plan,  or  to  allocate 
prospective  contributions  to  the  Thrift 
Savings  Plan  among  the  investment 
lunds; 

Participant  means  any  person  with  an 
account  in  the  Thrift  Savings  Furid,  or 
who  would  have  an  account  in  the  Thrift 
Savings  Fund  but  for  an  employing 
agency  error 

Payment  record  means  a  data  record 
submitted  by  an  employing  agency 
indicating  contributions  to  be  deposited 
to  a  participant's  account; 

Payroll  submission  means  an  entire 
submission  of  one  or  more  TSP  payment 
records  (whether  submitted  on  magnetic 
tape,  diskette,  or  paper  forms  such  as 
Form  TSP-5,  Employee  Data/Payment/ 
Adjustment  Record  Input  Form), 
accompanied  by  a  Form  TSP-2. 
Certification  of  Transfer  of  Funds  and 
Journal  Voucher 

Received,  with  respect  to  TSP  records 
or  information  provided  by  an 
employing  agency,  means  receipt  by  the 
TSP  recordkeeper  of  records  or 
information  that  can  be  accepted  and 
processed.  For  purposes  of  this 


definition,  TSP  records  that  are  received 
by  the  TSP  recordkeeper.  but 
subsequently  are  deleted  by  the  TSP 
recordkeeper  because  an  error  in  the 
data  prevented  the  record  from 
processing,  will  not  be  deemed  to  have 
been  received  by  the  TSP  recordkeeper 

Source  of  contributions  means  either 
Employee  Contributions.  Agency 
Automatic  (1%)  Contributions,  or 
Agency  Matching  Contributions; 

Submission  or  submitted  means  a 
transfer  of  data  which  has  been 
received  by  the  TSP  recordkeeper 

Thrift  Savings  Fund  or  Fund  means 
the  Fund  described  in  5  U.S.C.  8437; 

Thrift  Savings  Plan,  TSP,  or  Plan 
means  the  Federal  Retirement  Thrift 
Savings  Plan  estabhshed  by  the  Federal 
Employees'  Retirement  System  Act  of 
1986.  codified  in  pertinent  part  at  5 
U.S.C  8431  et  seq.: 

Timely,  with  respect  to  loan 
allotments  or  TSP  contributions  other 
than  those  made  pursuant  to  5  U.S.C. 
8432(c)(1)  (B)  or  (C),  means  receipt  of 
TSP  payment  records  or  loan  allotments 
by  the  TSP  recordkeeper  no  later  than  12 
days  after  the  end  of  the  pay  period  for 
which  the  contribution  should  have  been 
made.  With  respect  to  TSP  contributions 
made  pursuant  to  5  U.S.C  8432(c)(1)(B) 
and  (C),  timely  means  receipt  of  TSP 
payment  records  by  the  TSP 
recordkeeper  on  or  before  April  16. 1987; 

TSP  Recordkeeper  means  the  entity 
that  is  engaged  by  the  Board  to  perform 
recordkeeping  services  for  the  Thrift 
Savings  Plan.  As  of  the  date  of 
publication  of  this  part  1606.  the  TSP 
recordkeeper  is  the  National  Finance 
Center,  Office  of  Finance  and 
Management,  United  States  Department 
of  Agriculture,  located  in  New  Orleans, 
Louisiana. 

§  1606.3    General  rule. 

Except  as  otherwise  provided, 
employing  agencies  shall  pay  to  the 
Thrift  Savings  Fund  any  amount, 
computed  by  the  TSP  recordkeeper  in  a 
•manner  consistent  with  this  part  1606, 
that  is  required  to  restore  to  the  TSP 
account  of  the  participant  or 
participants  involved  earnings  lost  as  a 
result  of  an  employing  agency  error. 
Where  lost  earnings  are  required,  the 
employing  agency  must,  in  accordance 
with  this  part  1606  and  any  instructions 
provided  by  the  Board  or  the  TSP 
recordkeeper,  submit  to  the  TSP 
recordkeeper  all  information  and 
certification  that  is  required  to  enable 
the  TSP  recordkeeper  to  compute  the 
amount  of  lost  earnings  payable  by  the 
employing  agency,  and  to  charge  that 
amount  to  the  appropriate  employing 
agency. 


§1606.4    ApplicabiUty. 

(a)  In  general.  Except  as  otherwise 
provided,  the  provisions  of  this  part  1606 
apply  in  any  case  where,  due  to 
employing  agency  error,  the  Thrift 
Savings  Fund  has  not  invested  or  had 
the  use  of  money  that  would  have  been 
invested  in  the  Thrift  Savings  Fund  had 
the  employing  agency  error  not 
occurred,  or  wherathe  money  would 
have  been  invested  in  a  different 
investment  fund  had  the  error  not 
occurred. 

(b)  Back  pay  awards  and  other 
retroactive  pay  adjustments.  The 
application  of  this  part  1606,  as 
described  in  paragraph  (a)  of  this 
section,  includes  TSP  contributions 
derived  from  payments  associated  with 
back  pay  awards  or  other  retroactive 
pay  adjustments  that  are  based  on  a 
determination  that  the  employing 
agency  paid  a  participant  less  than  the 
full  amount  of  basic  pay  to  which  the 
participant  was  entitled. 

(c)  Timing  of  errors.  This  part  1606 
applies  regardless  of  whether  the 
employing  agency  error  that  caused  the 
effects  described  in  paragraph  (a)  of  this 
section  occurred  prior  to.  at  or  after  the 
inception  of  the  TSP. 

(d)  De  minimis  rules. 
Notwithstanding  paragraphs  (a)  through 
(c)  of  this  section  or  any  o'her  provis.on 
of  this  part  1606: 

(1)  Lost  earnings  shall  not  be  payable 
where  the  amount  of  money  for  a  source 
of  contributions  in  a  participant's 
account  that  is  not  invested  in  the  Thrift 
Savings  Fund  due  to  an  employing 
agency  error,  or  that  is  invested  in  the 
w-rong  investment  fund  due  to  an 
employing  agency  error,  is  less  than  one 
dollar  ($1.00)  for  that  source  of 
contributions.  Where  the  employing 
agency  error  caused  delayed  or 
erroneous  contributions  for  more  than 
one  pay  period,  this  paragraph  shall 
apply  separately  to  each  pay  period 
involved. 

(2)  Where  the  employing  agency  error 
caused  delay  in  submission  of  TSP 
payment  records  or  loan  allotments  l^st 
earnings  shall  not  be  payable  unless  the 
belated  contributions  or  loan  allotmcn's 
were  received  by  the  TSP  recordkeepc  r 
more  than  30  days  after  the  pay  date 
associated  with  the  pay  period  for 
which  the  contributions  or  loan 
allotments  would  have  been  submitted 
had  the  employing  agency  error  not 
occurred. 

(3)  For  employing  agency  errors  not 
covered  by  paragarph  (d)(2)  of  this 
section,  lost  earnings  shall  not  be 
pajable  unless,  as  the  result  of  an 
employing  agency  error,  money  was  not 
invested  in  the  Thrift  Savings  Fund  for  a 
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period  extending  moie  tban  30  days 
after  the  dale  it  would  have  been 
iaveftted  had  the  error  not  occurred. 

(4)  The  30-day  requirements  contained 
in  paragraph*  (dK2J  and  (d](3I  of  this 
section  do  BOt  apply  where,  due  to 
employing  agency  error,  money  in  a 
partidpant's  accouat  has  been  invested 
in  an  incorrect  investment  fund. 

(e)  Contributions  for  pre-1937  service. 
1  his  part  doe»  not  apply  to  errors 
involving  employing  agency  delay  in 
submitting  contributions  required  by  5 

U.S.C.  8434cU31. 

(f)  Contributions  for  service  in 
January  through  March  1987. 
Notwithstanding  any  other  provision  of 
this  section.  lost  earnings  shall  be 
payable  with  respect  to  contributions 
made  pursuant  to  5  U.S.C.  8432(cKl]  fB) 
or  (CI  if  the  payment  records  containing 
those  contributions  were  received  by  the 
TSP  recordkceper  after  April  30, 1987. 

Subpart  B— Lost  Earrrtngs  Attributable 
to  Delayed  or  Erroneous  Contributions 

§  1606.5    FaHurv  to  Umiiy  rnek*  or  deduct 
TSP  canMbulkMW  wtMn  participant 
r*c«lv«dpay. 

(a)  If  a  participant  receives  pay,  but  as 
the  result  of  an  employing  agency  error 
all  or  any  part  of  the  Agency  Automatic 
(1%)  Contributiona  asaociated  with  that 
pay  to  which  the  participant  ts  entitled 
are  not  timely  received  by  the  TSP 
recordkeeper.  then  the  belated 
contribtitioQfl  ahaU  be  subject  to  lost 
earnings.  In  auch  cases: 

t1)  "Hie  emf  bying  agency  must  for 
each  pay  period  involved,  submit  to  the 
TSP  recotdkeeper  a  k»t  earnings  record 
indicating  the  pay  date  for  which  the 
belated  contiibutioo  would  have  been 
made  had  tke  error  not  occurred,  the 
investnteDt  fund  to  which  the  belated 
contributioo  would  have  been  deposited 
had  the  error  not  occwred,  the  anount 
of  the  belated  contribution,  and  the  pay 
date  for  which  the  belated  contribution 
was  actually  made.  If  the  belated 
cootributioo  was  actaaliy  deposited  to 
an  investment  fund  different  from  the 
investment  (and  to  which  it  would  have 
been  deposited  had  the  contribution 
been  timeiy  submitted,  then  the 
employing  agency  must  submit  an 
additional  lost  earnings  record 
indicating  the  amount  of  the  belated 
contribution,  the  pay  date  for  which  it 
was  actually  naade.  the  inveatoieitt  fund 
to  which  it  would  have  been  deposited 
had  the  error  not  occurred,  and  the 
investment  fund  to  which  it  was  actually 
deposited: 

(2)  The  TSP  recordkeeper  shall 
compute  the  amount  of  lost  earnings 
associated  with  each  loat  earnings 
record  submitted  by  the  employing 


agency  pursuant  to  paragraph  (a)(1)  of 
this  section,  and  shall  also  determine 
the  investment  fund  or  funds  in  which 
the  belated  contributions  and  associated 
earnings  would  currently  be  invested 
had  the  error  not  occurred.  In 
performing  the  computation  of  lost 
earnings  and  determining  the 
appropriate  investment  fund  or  funds, 
the  TSP  recordkeeper  must  take  into 
consideration  any  mlerfund  transfers 
made  effective  on  or  after  the  pay  date 
for  which  the  belated  contribution 
would  have  been  made  if  the  error  had 
not  occurred,  and  which  were  made 
effective  prior  to  the  end  of  the  month 
preceding  the  month  during  which  the 
lost  earnings  record  is  processed.  With 
respect  to  the  period  prior  to  December 
31, 1990,  the  TSP  recordkeeper  shall  also 
take  into  account  the  investment 
restrictions  that  were  effective  under  5 
U.S.C.  8438  prior  to  the  effective  date  of 
section  3  of  the  TSPTAA. 

(3)  Where  the  lost  earnings  computed 
in  accordance  with  paragraph  (a)(2)  of 
this  section  are  positive,  the  TSP 
recordkeeper  shall  charge  the  amount  of 
lost  earnirrgs  computed  to  the 
appropriate  emploj'ing  agency  and  shall 
credit  that  amount  to  the  TSP  account  of 
the  participant  involved.  If  the  lost 
earnings  computed  are  negative,  the 
amount  computed  will  be  removed  from 
the  participant's  account  and  used  to 
offset  TSP  administrative  expenses; 

(4)  The  TSP  recordkeeper  shall  adjust 
the  participant's  account  to  reflect  the 
investment  funds  in  which  the  belated 
contributions  and  associated  eamir>g8 
would  currently  be  invested  if  the  error 
had  not  occurred,  as  determined  rn 
accordance  with  paragraph  (aX2)  of  this 
section. 

(b)  If  a  participant  receives  pay  from 
which  Employee  Contributions  were 
properly  deducted,  but  as  the  result  of 
an  employing  agency  error  all  or  any 
part  of  the  associated  Agency  Matching 
Contributions  to  which  the  participant  is 
entitled  were  not  timely  received  by  the 
TSP  recordkeeper.  then  the  belated 
contributions  will  be  subject  to  lost 
earnings.  In  such  cases,  the  procedures 
described  in  paragraphs  (al|l)  through 
(a)H)  of  Ibia  section  will  apply  to  the 
belated  Agency  Matching  Contribations. 

(c)  If  a  participant  receives  pay  from 
which  Employee  Contributions  were 
properly  deducted,  bat  as  the  result  of 
an  employing  agency  error  all  or  any 
part  of  those  Einployee  Contnbutions 
were  not  timely  received  by  the  TSP 
recordkeeper.  the  belated  cootribntions 
will  be  subject  to  lost  earnings.  In  such 
cases,  the  procedures  described  in 
paragraphs  |a)(l)  through  (aK4)  of  this 
section  will  apply  to  the  belated 
Employee  Contributions. 


(d)  If  a  participant  receives  pay  from      j 
which  Employee  Contribotkms  should       '■ 
have  been  deducted,  but  as  the  result  of 
employing  agency  error  all  or  any  part 
of  those  deductions  were  not  made,  then 
even  if  the  partidpant  makes  up  those 
Employee  Contributions  pursuant  to  part 
1605,  the  belated  Employee 
Contributions  shall  not  be  subject  to  lost 
earnings.  However,  where  the 
participant  does  make  up  the  Employee 
Contributions  pursuant  to  part  1605,  the 
Agency  Matching  Contributions 
associated  with  those  belated  Employee 
Contributions  (which  must  be  made  in 
accordance  with  part  1605)  will  be 
subject  to  lost  earnings.  With  respect  to 
such  belated  Agency  Matching 
Contributions  the  procedures  described 
in  paragraphs  (a)(1)  through  (a)(4)  of  this 
section  shall  apply, 

§160«.»    Afency^BlaylR  paring 
employee. 

Where,  as  the  result  of  an  employing 
agency  error,  a  participant  does  not 
timely  receive  all  or  any  part  of  the 
basic  pay  to  which  he  or  she  is  entitled, 
and  as  a  result  of  that  delay  in  receiving 
pay  all  or  any  part  of  the  Employee 
Contributions.  Agency  Automatic  (1%) 
Contributions,  or  Agency  Matching 
Contributions  are  not  submitted  when 
they  would  have  been  had  the 
employing  agency  error  not  occurred,  all 
such  belated  Employee  Contributions, 
Agency  Automatic  (1%)  Contributions, 
and  Agency  Matching  Contributions 
shall  be  subject  to  lost  earnings.  The 
procedures  described  in  paragraphs 
(a)(1)  through  (a)(4)  of  §  1606^  shaU 
apply  to  all  such  belated  contributions. 

I 

§  1606.7    Contributions  to  Incorrect 
Investment  fund. 

(a)  Where,  as  the  result  of  an 
employing  agency  error,  money  was 
deposited  to  a  partidpant's  TSP  account 
in  an  incorrect  investment  fund(5),  the 
erroneous  contribution  shall  be  subject 
to  lost  earnings.  In  such  cases: 

(1)  The  employing  agency  must  submit 
a  lost  earnings  record  mdicating  the 
amount  of  the  contributions  submitted  to 
the  incorrect  investment  fundus),  the  pay 
date  for  which  it  was  submitted,  the 
investment  fund(s)  to  which  it  would 
have  been  deposited  had  the  employing 
agency  error  not  occurred,  and  the 
investment  fund(s)  to  which  it  was 
actually  deposiled.  ff  the  employing 
agency  has,  prior  to  January  1.  ISffl  or  in 
contravention  at  paragraph  (b)  of  this 
section,  removed  the  eontribulior  from 
the  mcorrect  investment  fund(s)  usmg  a 
negative  adjustment  record  and 
redepoBted  the  money  to  the  investment 
fund(s)  in  vwhich  it  would  have  been 
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invested  had  the  error  not  occurred,  the 
employing  ageru:y  must  also  indicate  on 
the  lost  earnings  record  when  these 
Rctions  were  taken. 

(2)  The  TSP  recordkeeper  shall 
compute  the  amount  of  lost  earnings 
associated  with  each  lost  earnings 
record  submitted  by  the  employing 
agency  pursuant  to  paragraph  (a)(1)  of 
this  section,  and  shall  also  determine 
the  investment  fund  or  funds  in  which 
erroneously  invested  contributions  and 
associated  earnings  would  currently  be 
invested  had  the  error  not  occurred.  In 
computing  lost  earnings  and  determining 
the  appropriate  investment  fund  or 
funds,  the  TSP  recordkeeper  shall  take 
into  consideration  any  interfund 
transfers  that  were  made  effective  on  or 
subsequent  to  the  date  erroneous 
contribution  was  made,  and  that  were 
made  effective  prior  to  the  end  of  the 
month  preceding  the  month  during 
which  the  lost  earnings  record  is 
processed.  With  respect  to  the  period 
prior  to  December  31, 199a  the  TSP 
recordkeeper  shall  also  take  into 
account  the  investment  restrictions  that 
were  effective  under  5  U.S.C.  8438  prior 
to  the  effective  date  of  section  3  of  the 
TSPTAA; 

(3)  Where  the  lost  earnings  computed 
in  accordance  with  paragraph  (a)(2)  of 
this  section  are  positive,  the  TSP 
recordkeeper  shall  charge  the  amount  of 
lost  earnings  computed  to  the 
appropriate  employing  agency  and  shall 
credit  that  amount  to  the  account  of  the 
participant  involved.  If  the  lost  earnings 
computed  are  negative,  the  amount 
computed  shall  be  removed  from  the 
participant's  account  and  used  to  offset 
TSP  administrative  expenses; 

[i]  The  TSP  recordkeeper  shall  adjust 
the  participant's  account  to  reflect  the 
investment  funds  in  which  the  erroneous 
contributions  and  associated  earnings 
would  currently  be  invested  had  the 
error  not  occurred,  as  determined  in 
accordance  with  paragraph  (a)(2)  of  this 
section. 

(b)  The  provisions  of  part  1605 
riot\\nthstanding,  effective  January  1. 
1991,  where  employing  agency  error  had 
caused  money  to  be  deposited  to  a  TSP 
account  in  an  incorrect  invcstmerrt  fund, 
the  employing  agency  may  not  remove 
the  erroneously  invested  money  from 
the  incorrect  investment  fund(s)  using  a 
negative  adjustment  record  and 
redeposit  the  money  in  the  investment 
fund(s)  in  which  it  would  have  been 
invested  had  the  error  not  occurred. 
Rather,  the  correction  must  be 
accomplished  solely  through  the 
procedures  described  in  paragraph  (a)  of 
this  section. 


§  1606.6    Lata  payroi  submissions. 

(a)  Payroll  submissions  received  on  or 
after  January  1, 1991.  All  contributions 
on  payment  records  contained  in  a 
payroll  submission  received  from  an 
employing  agency  by  the  TSP 
Recordkeeper  on  or  after  January  1, 1991 
and  more  than  30  days  after  the  pay 
date  assodated  with  the  pa>ToIl 
subnrission  (as  reported  on  Form  TSP-2, 
Certification  of  Transfer  of  Funds  and 
Journal  Voucher),  shall  be  subject  to  lost 
earnings,  as  follows: 

(1)  The  TSP  Recordkeeper  shall 
generate  a  lost  earnings  record  for  each 
payment  record  contained  in  the  late 
payroll  submission.  The  lost  earnings 
records  generated  by  the  TSP 
Recordkeeper  shall  reflect  that  the 
contributions  on  the  payment  records 
should  have  been  made  on  the  pay  date 
assodated  with  the  payroll  submission, 
that  the  contributions  should  have  been 
deposited  to  the  investment  funds(s) 
indicated  on  the  payment  records,  and 
that  the  contributions  were  actually 
made  on  the  date  the  late  pajToIl 
submission  was  processed. 

(2)  The  procedures  applicable  to  lost 
earnings  records  submitted  by 
rmploying  agencies  set  forth  in 
paragraphs  (a)(2)  through  {a)(4)  cf 

§  1806.5,  shall  be  applied  to  lost 
earnings  records  generated  by  the  TSP 
Recordkeeper  pursuant  to  paragraph 
(i)(l)  of  this  section. 

(b)  Payroll  submissions  received 
before  January  1,  1991.  All  contributions 
on  payment  records  contained  in  a 
payroll  submission  received  from  an 
employing  agency  by  the  TSP 
Recordkeeper  before  January  1, 1991  but 
more  than  30  days  after  the  pay  date 
associated  with  the  payroll  submission 
(as  reported  on  Form  TSP-2, 
Certification  of  Transfer  of  Funds  and 
Journal  Voucher),  shall  be  subject  to  lost 
earnings,  as  follows: 

(1)  The  employing  agency  shall, 
pursuant  to  instructions  provided  to 
employing  Egencies  by  the  Board, 
submit  to  the  TSP  recordkeeper 
authorization  for  lost  earnings  to  be 
computed  on  all  conU'ibutions  on  the 
payment  records  contained  in  the 
payroll  submission; 

(2)  Tne  procedures  set  forth  in 
paragraphs  (a](l)  and  (3)12)  of  this 
section  shall  apply. 

Subpart  C— Lost  Earnings  Not 
Attributable  to  Delayed  or  Erroneous 
Contributions 

§  1606 J    Loan  aHotments. 

(a)  Loan  allotments  deducted  from  a 
participant's  pay  but  not  timely  received 
by  the  TSP  recordkeeper  due  to 


employing  agency  error  shall  be  subject 
to  lost  earnings.  In  ssch  cases: 

(1)  The  employing  agency  must  submit 
a  lost  earnings  record  indicating  the 
amount  of  the  loan  allotment,  the  pay 
date  for  which  the  loan  allotment  was 
actually  submitted,  and  the  pay  date  for 
which  the  loan  allotment  should  have 
been  submitted; 

(2)  The  TSP  recordkeeper  shall 
compute  lost  earnings  on  the  belated 
loan  allotment  using  the  G  Fund  rates  of 
return  for  each  month  of  the  calculation; 

(3)  The  amount  of  lost  earnings 
calculated  shall  be  deposited  in  the 
participant's  account  pro  rata  among  the 
three  investment  funds  on  the  basis  of 
the  balances  of  the  three  investment 
funds  in  the  particvant's  account  as  of 
the  end  of  the  second  month  preceding 
the  month  durmg  which  the  lost  earnings 
record  is  processed. 

(b)  Loan  allotments  not  deducted  from 
a  participant's  pay  due  to  employing 
agency  error  will  not  be  subject  to  lost 
earnings. 

§  1606.10    MisccHanaous  tost  eamin^B. 

WTiere  lost  earnings  result  from 
employing  agency  errors  not  specifically 
covered  by  this  subpart  or  subpart  B.  the 
employing  agency  must  consult  with  the 
Board  or  TSP  Recordkeeper  to 
determine  the  manner  in  which  the 
employing  agency  shall  submit  lost 
earnings  records  or  other  data  necessary 
to  facilitate  the  payment  of  lost 
earnings. 

Subpart  D— Lost  EamJT»g«  Records 

§1606.11    Agency  sutMntsston  o<  lost 
earnings  records. 

(a)  All  lost  earnings  records  required 
to  be  submitted  pursuant  to  this  part 
must  be  submitted  to  the  TSP 
Recordkeeper  in  the  manner  and  format 
prescribed  in  instructions  provided  to 
employing  agencies  by  the  Board  or  TSP 
recordkeeper. 

(b)  Where  this  part  requires 
submission  of  lest  earnings  records,  the 
employing  agency  must  submit  a 
separate  lost  earnings  rpcord  for  each 
pay  period  affected  by  the  error.  A  lost 
earnings  record  may  include  all  three 
sources  of  contributions,  or  it  may 
include  loan  allotments,  but  may  not 
include  both  loan  allotments  and 
contributions. 

(c1  Where  this  part  requires  the 
employing  agency  to  indicate  on  a  lost 
earnings  record  the  investment  fund  to 
which  a  contribution  would  have  been 
deposited  had  an  employing  agency 
error  not  occurred,  that  determination 
must  be  made  solely  on  the  basis  of  a 
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properly  completed  allocation  election 
on  a  Form  TSP-1  that  was  accepted  by 
the  employing  agency  before  the  date 
the  contribution  should  have  been  made. 
and  that  was  still  in  effect  as  of  that 
date.  Where  no  such  allocation  election 
was  in  effect  as  of  the  date  the 
contribution  would  have  been  made  had 
the  error  not  occurred,  the  lost  earnings 
record  submitted  by  the  employing 
agency  must  indicate  that  the 
contributions  should  have  been  made  to 
the  G  Fund.  Under  no  circumstances 
may  a  participant  or  employing  agency 
choose,  after  the  date  a  contribution 
should  have  been  made  or  the  date  that 
it  was  made  to  an  erroneous  investment 
fund,  the  investment  fund  to  which  the 
contribution  would  have  been  made  had 
the  employing  error  not  occurred. 

(d)  With  respect  to  employing  agency 
errors  that  cause  money  not  to  be 
invested  in  the  Thrift  Savings  Fund,  lost 
earnings  records  may  not  be  submitted 
until  the  money  to  which  the  lost 
earnings  relate  has  been  invested  in  the 
Thrift  Savings  Fund.  Where  the 
employing  agancy  error  involved 
delayed  TSP  contributions,  not  lost 
earnings  shall  be  payable  unless  and 
until  the  associated  payment  records  a.'-e 
submitted  in  accordance  with  the 
provisions  of  5  CFR  part  1605.  Lost 
earnings  records  and  the  delayed 
payment  records  to  which  they  relate 
may  be  submitted  simultaneously; 

(e)  Where  an  employing  agency 
erroneously  submits  a  lost  earnings 
record  that  is  processed  by  the  TSP 
recordkeeper.  the  employing  agency 
must  subsequently  submit  a  lost 
earnings  record  indicating  that  the 
previous  lost  earnings  transaction 
should  be  reversed. 

§1606.12    Agency  responsibility. 

(a)  The  employing  agency  whose  error 
caused  the  delayed  or  erroneous 
investment  of  money  in  the  Thrift 
Savings  Fund  shall,  in  a  manner 
consistent  with  paragraph  (b)  of  this 
section,  be  ultimately  responsible  for 
payment  of  any  lost  earnings  resulting 
from  that  error. 

(b)  The  employing  agency  that 
submitted  payment  records  or  loan 
allotments  that  are  subject  to  lost 
earnings  shall  be  responsible  for 
submitting  lost  earnings  records  relating 
to  those  submissions,  and  any  lost 
earnings  calculated  shall  be  charged  to 
that  employing  agency.  Where  another 
employing  agency  committed  the  error 
that  caused  the  delayed  or  erroneous 
submission  by  the  first  employing 
agency,  the  employing  agency  that  was 
charged  for  the  lost  earnings  may  seek 
reimbursement  from  the  other  employing 
agency. 


Subpart  E— Proc«sain9  Lost  Earnings 
Records 

!  1 606. 1 3    Calculation  and  crediting  of  lost 
earnings. 

(a)  Lost  earnings  records  submitted  or 
generated  pursuant  to  this  Part  shall  be 
processed  by  the  TSP  recordkeeper 
during  a  mid-month  processing  cycle; 

(b)  Lost  earnings  records  received, 
edited,  and  accepted  by  the  TSP 
recordkeeper  by  the  next-fo-last 
business  day  of  a  month  shall  be 
processed  in  the  next  month's  mid- 
month  processing  cycle.  Lost  earnings 
records  that  are  received,  edited,  and 
accepted  on  the  last  business  day  of  a 
month  shall  be  processed  in  the  second 
mid-month  processing  cycle  following 
acceptance; 

(c)  In  calculating  lost  earnings  for  a 
participant's  account  attributable  to  any 
lost  earnings  record,  investment  gains 
and  losses  calculated  in  different 
investment  funds  bat  within  one  source 
of  contributions  shall  be  offset  against 
each  other  to  obtain  a  net  investment 
gain  or  loss  for  that  source  of 
contributions.  Gains  and  losses  for 
different  sources  of  contributions  shall 
not  be  offset  against  each  other 

(d)  Where  the  de  minimis  rule  of 
paragraph  (d)(1)  of  §  1606.3  of  this  Part 
is  met  with  regard  to  delayed 
contributions  or  loan  allotments,  the 
calculation  of  lost  earnings  shall 
commence  with  the  p;iy  date  for  the  pay 
period  for  which  the  contrilnitions 
woLJd  ha\e  been  made  had  the 
employing  agenc>  error  not  occurred. 
With  regard  to  lost  earnings  not  related 
to  delayed  contributions  or  loan 
allotments,  lost  earnings  shall 
commence  with  the  month  during  which 
the  employing  agency  error  caused  the 
failure  to  invest  in  the  Thrift  Savings 
Fund  money  that  would  have  been 
invested  had  the  employing  agency  error 
not  occurred,  or  with  the  month  that  the 
money  was  invested  in  an  incorrect 
investment  fund  Lost  earnings 
calculations  shall  conclude  as  of  the  end 
of  the  month  prior  to  the  month  during 
which  the  lost  earnings  records  are 
processed. 

(e)  Xpgatn'e  lust  earnings. 
Notwithstanding  any  other  provision  of 
this  Part,  where  the  net  lost  earnings 
computed  in  accordance  with  this  Part 
on  any  lost  earnings  record  are  less  than 
zero  within  a  source  of  contributions, 
the  employing  agency  account  shall  not 
be  charged  or  credited  with  respect  to 
that  source  of  contributions  The  amount 
of  the  negative  lost  earnings  shall  be 
removed  from  the  participant's  account 
and  applied  against  TSP  administrative 
expenses; 


(f)  With  respect  to  the  period  prior  to 
December  31, 1990.  in  calculating  lost 
earnings  or  determining  the  investment 
fund  in  which  money  would  have  been 
invested  had  an  employing  agency  error 
not  occurred,  the  TSP  recordkeeper  shall 
take  into  account  the  investment 
restrictions  that  were  effective  under  5 
U.S.C,  8438  prior  to  the  effective  date  of 
section  3  of  the  TSPTAA. 

(g)  In  calculating  lost  earnings  or 
determining  the  investment  fund  in 
which  money  would  have  been  invested 
had  an  employing  agency  error  not 
occurred,  the  TSP  recordkeeper  shall 
take  into  account  interfund  transfers 
processed  on  or  subsequent  to  the  date 
the  error  affected  the  participant's 
account,  and  which  were  effective  prior 
to  the  end  of  the  month  preceding  the 
month  during  which  the  lost  earnings 
record  is  processed. 

Subpart  F— Participant  Claims  For  Lost 
Earnings 

§  1606.14    Employing  agency  procedures. 

(a)  Each  employing  agency  must 
provide  procedures  for  participants  to 
file  claims  for  lost  earnings  under  this 
part.  The  employing  agency  procedures 
must  include  the  following  provisions: 

(1)  The  employing  agency  shall  review 
each  claim  and  provide  the  participant 
with  a  decision  within  30  days  of  its 
receipt  of  the  participant's  written  claim. 
The  employing  agency's  decision  to 
deny  a  claim  in  whole  or  in  part  shall  be 
in  writing  and  shall  contain  the 
following  information — 

(i)  The  employing  agency's 
determination  on  the  claim  and  the 
reasons  for  it.  including  any  appropriate 
references  to  applicable  statutes  or 
regulations; 

(ii)  A  description  of  any  additional 
material  or  information  which,  if 
provided  to  the  employing  agency, 
would  enable  the  employing  agency  to 
grant  the  participant's  claim;  and 

(iii)  A  description  of  the  steps  the 
participant  must  take  if  he  or  she  wishes 
to  appeal  and  initial  denial  of  the  claim, 
including  the  name  and  title  of  the 
employing  agency  official  to  whom  the 
appeal  may  be  taken; 

(2)  Within  30  days  of  receipt  of  the 
employing  agency  decision  denying  the 
claim,  a  participant  may  appeal  the 
employing  agency  decision.  The  appeal 
must  be  in  writing  and  must  be 
addressed  to  the  employing  agency 
official  designated  in  the  initial 
employing  agency  decision.  The  appeal 
may  contain  any  documents  and 
comments  that  the  employee  deems 
relevant  to  the  claim; 
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(3)  The  employing  agency  must  take  a 
decision  on  the  participant's  appeal  not 
fater  than  30  days  after  it  receives  the 
appeal.  The  agency's  decision  on  the 
appeal  must  be  written  in  an 
understandable  manner  and  must 
include  the  reasons  for  the  decision  as 
well  as  any  appropriate  references  to 
applicable  statutes  and  regulations.  If 
the  decision  on  the  employee's  appeal  is 
not  made  within  this  30-day  time  period, 
or  if  the  appeal  is  denied  in  whole  or  in 
part,  the  participant  will  have  exhausted 
his  or  her  administrative  remedy  and 
will  be  eligible  to  file  suit  against  the 
employing  agency  in  the  appropriate 
Federal  district  court  pursuant  to  5 
U.S.C.  8477.  There  is  no  administrative 
appeal  to  the  Board  of  an  agency  final 
decision. 


(b)  Where  it  is  determined  that  lost 
earnings  resulted  from  an  employing 
agency  error,  nothing  in  this  part  shall 
be  deemed  to  preclude  an  employing 
agency  from  paying  lost  earnings  in  the 
absence  of  a  claim  from  the  employee. 

1 1 606. IS    Time  limits  on  participant 
claims. 

(a)  Participant  claims  for  lost  earnings 
pursuant  to  §  1606.14  of  this  part  must 
be  filed  within  one  year  of  the  later  of; 

(1)  January  1. 1991.  or 

(2)  The  participant's  receipt  of  the 
eariiest  of  the  TSP  Participant 
Statement,  TSP  Loan  Statement, 
employing  agency  earnings  and  leave 
statement,  or  any  other  document  that 
indicates  that  the  employing  agency 


error  has  affected  the  participant's  TSP 
account; 

(b)  Nothing  in  this  section  changes  the 
provision  of  paragraph  (d)  of  §  1606.11 
that  no  lost  earnings  shall  be  payable 
with  respect  to  delayed  contributions 
unless  and  until  the  contributions  are 
submitted  to  the  TSP  recordkeeper  in 
accordance  with  5  CFR  part  1605.  nor 
does  anything  in  this  section  extend  any 
time  limits  for  correcting  contnbutions 
under  5  CFR  part  1605.  Thus, 
notwithstanding  paragraph  (a)  of  this 
section,  if  a  participant  is  unable  to  ha\e 
contributions  corrected  due  to  time 
limits  contained  in  5  CFR  part  1605.  no 
lost  earnings  shall  be  payable  with 
respect  to  those  contributions. 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1650 

Automatic  Cashout  Regulations 

AOINCV:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Interim  rule  with  request  for 

comments, 

summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  interim 
regulations  in  5  CFR  part  1650,  subpart 
C,  5  1650.9,  concerning  automatic 
cashouts.  The  Executive  Director  is  also 
publishing  an  interim  regulation  in  5 
era  part  1650,  S  1650.23,  making  a 
conforming  change  to  the  rules 
concerning  spousal  rights.  In  addition, 
the  Executive  Director  is  redesignating 
subparts  C-j,  which  consisted  of 
§5  1650.9-1650.52  of  part  1650  as 
subparts  D-K,  consisting  of  55  1650  lO- 
1650.52.  Finally,  the  Executive  Director 
IS  changing  the  internal  section 
references  in  part  1650  to  conform  with 
the  redesignated  section  numbers. 

Public  Law  101-335  amended  5  U.S.C. 
8433(h)  to  require  that  a  single  payment 
be  made  automatically  to  any 
participant  who  separates  from 
Government  service  with  a 
nonforfeitable  account  balance  of  $3,500 
of  less  unlesa  that  participant  makes  a 
withdrawal  election  for  which  the 
participant  ia  eligible.  Public  Law  101- 
335  also  amended  5  U.S.C.  8435  to  allow 
participants  with  nonforfeitable  account 
balances  of  $3,500  or  less  to  make  a 
withdrawal  election  without  requiring 
notification  to.  or  the  consent  or  waiver 
of,  a  spouse  or  former  spouse.  Section 
1650.9  sets  forth  the  procedure  for 
implementing  tlie  automatic  cashout  as 
prescribed  in  Public  Law  101-335. 
Section  1650^  expiains  that  spousal 
notification  and  waiver  requirements 
are  not  applicable  to  an  automatic 
cashout  or  any  withdrawal  election 
when  the  participant's  nonforfeitable 
account  balance  is  $3,500  or  less. 

DATES:  These  interim  rules  are  effective 
January  7, 1991.  Comments  must  be 
received  on  or  before  March  8, 1991. 

ADDRESSES:  Comments  may  be  sent  to: 
Michelle  C.  Malis,  Federal  Retirement 
Thrift  Investment  Board,  805  Fifteenth 
Street.  NW.,  Washington,  DC  20005, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  C.  Malis  (202)  523-6367. 

SUPPLEMENTARY  INFORMATION:  5  CFR 

16r.0.9  describes  the  automatic  cashout 
procedures  established  by  the  Board  for 
pHrticipants  in  the  Thrift  Savings  Plan. 


Paragraph  (a)  explains  that  a 
participant  who  is  separated  from 
Government  service  and  has  a 
nonforfeitable  account  balance  of  $3,500 
or  less  and  who  does  not  make  a 
withdrawal  election  for  which  he  or  she 
is  eligible  will  receive  the  nonforfeitable 
account  balance  of  his  or  her  account  in 
a  single  payment. 

Paragraph  (b)  states  that  all  affected 
participants  will  be  notified  of  the 
proposed  automatic  cashout  and  will  be 
given  sufficient  time  to  make  a 
withdrawal  election. 

Paragraph  (c)  explains  that  even  if  a 
participant's  nonforfeitable  account 
balance  is  $3,500  or  less  at  the  time  of 
notification,  if  it  is  greater  than  $3,500  at 
the  time  the  account  would  otherwise  be 
disbursed,  the  participant  will  not 
receive  the  automatic  cashout  and  will 
be  required  to  make  a  withdrawal 
election. 

Paragraph  (d)  provides  that  spousal 
waiver  and  notification  requirements 
are  not  applicable  to  the  automatic 
cashout  or  any  other  withdrawal  when 
the  nonforfeitable  account  balance  is 
53,500  or  less. 

Paragraph  (e)  establishes  January  31, 
1991.  as  the  date  this  section  becomes 
effective  for  all  TSP  withdrawals. 

5  CFR  1650.23  explains  that  spousal 
notification  and  waiver  requirements 
are  not  applicable  to  an  automatic 
cashout  or  any  withdrawal  election 
when  the  participant's  nonforfeitable 
account  balance  is  $3,500  or  less. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  only  internal  Board 
procedures  relating  to  accounts  with 
nonforfeitable  account  balances  of 
$3,500  or  less. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Pursuant  to  5  U.S.C.  553  (b)(B)  and 
{d)(3),  I  find  that  in  view  of  the 
requirements  of  Public  Law  101-335 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking 
and  for  making  these  regulations 
effective  in  less  than  30  days.  These 
regulutions  describe  the  procedures 
scheduled  to  be  implemented  in 
February  1991  for  making  automatic 
cashout  payments  to  separated 
participants  with  nonforfeitable  account 


balances  of  $3,500  or  less.  These 
regulations  also  explain  changes 
regarding  spousal  rights.  .  [ 

List  of  Subjects  in  5  CFR  Part  1650 

,   .Employment  benefit  plans, 

'^  Government  employees,  Retirement, 

;  Pensions.  | 

Vederal  Retirement  Thrift  Investment  Board. 

Fraads  X.  Cavanaugh. 

Executive  Director. 
For  the  reasons  set  out  in  the 

preamble,  part  1650  of  chapter  VI  of  title 

5  of  the  Code  of  Federal  Regulations  is 

amended  as  set  forth  below. 

PART  1€50— {AMENDED] 

1.  The  authority  citation  for  part  1650 
is  revised  to  read  as  follows; 

Authority:  5  U.S.C.  8351,  8434(a)(2)(E), 
8434(b),  8435,  B436(h),  8467,  8474(b)(5), 
8474(c)(1)  and  Sec.  6.  Pub.  L  101-335.  104 
Stat.  322 

2.  Subparts  C-J,  consisting  of 
Si  1650.9-1650.52  of  part  1650  are 
redesignated  as  shown  in  the  table 
below  to  take  into  account  the  addition 
of  new  §§  1650.9  and  1650.23: 


Otd  designations 


Subpart  C,  }  1650.9 

Subpart  D.  §  1650  10 
Subpart  E,  §§1650  11- 

1650  14 
SuttMtl  F.  §§  1650  15- 

165051 
Subpart  G,  §§  1650.22- 

1650  24 
Subpart  H,  §§  1650.25- 

1650  41 
Subpart  I,  §§  1650.42- 

165045 
Subpart  J.  §§  1650  50- 

1650  52 


New  designations 


Subpart  D,  §165010 
Subpart  E.  §1650.11 
Subpart  F.  §§1650.12- 

165015 
Subpart  G,  §§1650  16- 

1650  22 
Subpart  H.  §§1650  24- 

1650  26 
Subpart  I.  §§  1650  27- 

1650  43 
Subpart  J,  §§  1650  44- 

165047 
Subpart  K.  §§  1650.50- 

1650.52 


3.  As  a  result  of  this  redesignation. 
references  in  part  1650  are  changed  as 
follows: 

{1650.2    (Amended] 

3-1.  In  S  1650.2,  the  reference  in  the 
definition  of  "Qualifying  court  order"  to 
"5  1630.27"  is  changed  to  "§  1650.29". 

91SS0.4    (Amended] 

3-2.  In  §  1650.4,  the  reference  to 
"subpart  F"  is  changed  to  "subpart  G", 

3-3.  In  §  1650.4.  the  reference  to 
"§  1650.9(b)"  is  changed  to  "§  1650.9". 

S  1650.5    [Amended] 

3-4.  The  first  sentence  of  §  1650.5,  the 
reference  to  "subpart  F"  is  changed  to 
"subpart  G ". 

3-5.  In  the  first  sentence  of  §  1650.5, 
the  reference  to  "§  l'i50.9{b)"  is  changed 
to  "5  1650.9". 
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3-6.  In  the  first  sentence  of  §  1650.5, 
the  reference  to  "5  1650,14"  is  changed 
to  "§  1650.15". 

3-7.  In  paragraph  (a)  of  S  1650.5,  the 
reference  to  "subpart  E"  is  changed  to 
"subpart  F". 

3-8.  In  paragraph  (b)  of  S  1650.5,  the 
reference  to  "subpart  E"  is  changed  to 
"subpart  F". 

§  1650.7    (Amended] 

3-9.  In  §  1650.7,  the  reference  to 
"subpart  E"  is  changed  to  "subpart  F '. 

3-10.  In  §  1650.7,  the  reference  to 
"§  1650.43"  is  changed  to  "§  1650.45". 

§  1650.8    (Amended] 

3-11.  In  paragraph  (a)(3)  of  §  1650.8. 
the  reference  to  "subpart  F"  is  changed 
to  "subpart  G". 

§  1650.10    [Amended) 

3-12.  In  redesignated  §  1650.10.  the 
reference  to  "subpart  F"  is  changed  to 
■  subpart  G". 

§1650.11    [Amended] 

3-13.  In  paragraph  (a)  of  redesignated 
§  1650.11,  the  reference  to  "subpart  F"  is 
changed  to  "subpart  G". 

§  1650.12    [Amended] 

3-14.  In  redesignated  §  1650.12,  the 
reference  to  "subpart  F"  is  changed  to 
"subpart  G". 

§  1650.13    [Amended] 

3-15,  In  paragraph  (b)(5)  of 
redesignated  §  1650.13,  the  reference  to 
"§  1650.13"  is  changed  to  "§  1650.14". 

§  1650.17    [Amended] 

3-16.  In  paragraph  (a)  of  redesignated 
§  1650.17,  the  reference  to  "§  1650.19"  is 
changed  to  "§  1650.20", 

3-17.  In  paragraph  (b)  of  redesignated 
5  1650.17,  the  reference  to  "§  1650.19"  is 
changed  to  "§  1650.20". 

§  1650.22    [Amended) 

3-18.  In  paragraph  (a)  of  redesignated 
§  1650.22,  the  reference  to  "§  1650.20"  is 
changed  to"  §  1650.21". 

§  1650.25    [Amended] 

3-19.  In  paragraph  (a)  of  redesignated 
§  1650.25,  the  reference  to  "§  165a.22(b)" 
is  changed  to  "§  1650.24(b)". 

3-20.  In  paragraph  (a)  of  redesignated 
§  1650.25,  the  reference  to  "§  1650.22(a) 
(2)  through  (6)"  is  changed  to 
■■§  1650.24(a)  (2)  through  (6)". 

3-21.  In  paragraph  (b)  of  redesignated 
§  1650.25,  the  reference  to  "§  1650.28 "  is 
changed  to  "§  1650.30". 


3-22.  In  paragraph  (b)  of  redesignated 
1 1650.25,  the  reference  to  "§  1650.14"  is 
changed  to  "§  1650.15". 

§1650.26    (Amended] 

3-23,  In  paragraph  (b)  of  redesignated 
§  1650.26,  the  reference  to  "§  1650.18  "  is 
changed  to  "§  1650.19". 

3-24.  In  paragraph  (c)  of  redesignated 
§  1650.26,  the  reference  to  "5  1650.221a) 
(2)  through  (6)"  is  changed  to 
"§  1650.24(a)  (2)  through  (6)", 

3-25.  In  paragraph  (d)  of  redesignated 
§  1650.26,  the  reference  to  "§  1650.22(a) 
(2)  through  (6)"  is  changed  to 
"8  1650.24(a)  (2)  through  (6)". 

§  1650.28    [Amended] 

3-26.  In  paragraph  (d)  of  redesignated 
§  1650.28,  the  reference  to  "§§  1650.27 
through  1650.30"  is  changed  to 
"§§  1650.29  through  1650.32". 

§  1650.30    [Amended] 

3-27.  In  paragraph  (a)  of  redesignated 
§  1650.30,  the  reference  to  "§  1650.30"  is 
changed  to  "§  1650.32". 

3-28.  In  paragraph  (b)  of  redesignated 
§  1650.30,  the  reference  to  "§  1650.30"  is 
changed  to  "§  1650.32", 

§  1650.31    [Amended] 

3-29.  In  paragraph  (d)  of  redesignated 
§  1650.31,  the  reference  to  '§  1650.27"  is 
changed  to  "§  1650.29  ". 

3-30,  In  paragraph  (e)(5)  of 
redesignated  §  1650.31,  the  reference  to 
•■§  1650,30"  is  changed  to  "§  1650.32  ". 

3-11.  In  paragraph  (0(2.)  of 
redesignated  §  1650.31,  the  reference  to 
"paragraph  (a)  of  §  1650.28"  is  changed 
to  "paragraph  (a)  of  5  1650.30  ". 

3-32.  In  paragraph  (f)(3)  of 
redesignated  §  1650.31.  the  reference  to 
"paragraph  (b)  of  §  1650.28"  is  changed 
to  "paragraph  (b)  of  §  1659.30". 

§  1650.43    (Amended] 

3-33.  In  paragraph  (c)  of  redesignated 
§  1650.43,  the  reference  to  "§  1650.27(e) " 
is  changed  to  "§  1650.31(a)". 

§  1650.47    [Amended] 

3-34.  In  redesignated  §  1650.47,  the 
reference  to  "§§  1650.43  and  1650.44  "  is 
changed  to  "§§  1650.45  and  1650.46 '. 

4.  A  new  subpart  C  consisting  of 
§  1650.9  is  added  to  read  as  follows: 

Subpart  C— Automatic  Cashouts 

§  1650.9    $3,500  automatic  cashout. 

(a)  A  participant  who  separates  from 
government  service,  whether  or  not 
entitled  to  basic  retirement  benefits,  wil 


receive  the  nonforfeitable  balance  of  his 
or  her  account  automatically  in  a  single 
payment,  referred  to  as  an  "automatic 
cashout,"  if: 

(1)  His  or  her  nonforfeitable  account 
balance  is  $3,500  or  less  at  the  time  the 
account  is  disbursed;  and 

(2)  The  participant  has  not  elected  one 
of  the  withdrawal  options  for  which  he 
or  she  is  eligible  as  described  in 

§§  1650.10-1650.15. 

(b)  If  the  participant  has  not 
completed  an  election  for  which  he  or 
she  is  eligible,  the  participant  will  be 
sent  a  notice  of  the  proposed  automatic 
cashout  in  sufficient  time  to  choose 
another  withdrawal  election. 

(c)  If  a  separated  participants 
nonforfeitable  account  balance  is  $3,500 
or  less  at  the  time  the  participant  is 
notified  of  the  proposed  automatic 
cashout.  but  it  exceeds  $3,500  at  the  time 
the  account  would  otherwise  be 
disbursed,  the  automatic  cashout  will 
not  be  made  and  the  participant  will  be 
required  to  make  a  withdrawal  election. 

(d)  The  spousal  waiver  and 
notification  requirements  described  in 
subpart  G  of  this  part  are  not  applicable 
to  the  automatic  cashout  or  to  any  other 
withdrawal  election  when  the 
participant's  nonforfeitable  account 
balance  is  $3,500  or  less. 

(e)  Applicability.  This  subpart  shall 
apply  to  all  withdrawal  payments  of 
$3,500  or  less  made  after  January  31, 
1991. 

§  1650.10    [Amended] 

5.  Newly  redesignated  §  1650.10, 
paragraph  (b)  is  removed,  and  the 
designation  (a)  is  also  removed. 

6.  New  §  1650.23  is  added  to 
redesignated  subpart  G  to  read  as 
follows: 

§  1650.23    Withdrawal  elections  not 
requiring  spousal  notification  or  waiver. 

(a)  The  spousal  notification  and 
waiver  requirements  described  in 

§§  1650.18,  1650.19.  1650.20.  1650.21  are 
not  applicable  to  an  automatic  cashout 
described  in  §  16509  or  to  any 
withdrawal  election  when  the 
participant's  nonforfeitable  account 
balance  is  $3,500  or  less, 

(b)  Applicability  This  section  shall 
apply  to  all  withdrawal  payments  of 
$3,500  or  less  made  after  January  31, 
1991. 

(FR  Doc.  91-187  Filed  1-2-91: 11:18  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servica 

8  CFR  Parts  3. 103, 240,  274a,  and  299 

[INS  Number  1400-90];  [DOJ  Ordw 
Numbw:  146S-»1] 

Tamporary  Protacted  Status 

AOCMCY:  Immigration  and  Naturalization 
Service,  Department  of  Justice. 

ACnOM:  Interim  rule  with  request  for 
comments. 

SUKNtAllY:  This  interim  rule  implements 
a  new  section,  244A  of  the  Immigration 
and  Nationality  Act,  established  by 
section  302,  and  implements  section  303. 
of  the  Immigration  Act  of  1990 
(IMMACTJ.  Public  Law  101-649, 
November  29, 1990.  This  interim  rule 
sets  forth  the  procedures  for  making 
application  for  Temporary  Protected 
Status  and  provides,  in  accordance  with 
those  provisions,  an  opportunity  for 
eligible  individuals  to  temporarily 
remain  in.  and  work  in  the  United 
States,  until  it  is  safe  for  them  to  return 
to  their  homeland.  In  addition  to  the 
procedures  for  applying  for  Temporary 
Protected  Status,  this  rule  also 
r<jferences  those  forms  and  fees  that  are 
required  as  a  part  of  the  application 
process.  This  rule  also  contains 
conforming  amendments  to  other  parts 
of  Title  8  of  the  Code  of  Federal 
Regulations. 

DATES:  This  interim  rule  is  effective 
January  2, 1991.  Written  comments  on 
this  rule  must  be  received  on  or  before 
February  6. 1991. 

ADDRESSES:  Please  submit  comments  in 
triplicate  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
Room  5304,  425  I  St.,  NW.,  Washington, 
DC  20536.  All  comment  letters  should 
reference  the  INS  and  DOJ  control 
numbers  of  this  rule. 

FOR  FURTHER  rNFORMATtON  CONTACT: 

Gerald  S.  Hurwitz,  Counsel  to  the 
Executive  Director,  Executive  Office  for 
Immigration  Review,  Suite  2400  Skyline 
Tower,  5107  Leesburg  Pike.  Falls 
Church,  Virginia  22041.  telephone 
number  (703)  756-6470;  Patricia  B. 
Feeney.  Assistant  General  Counsel, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  7048, 
Washington,  DC  20536,  telephone 
number  202-514-2895;  or  Michael  Shaul, 
Senior  Immigration  Examiner, 
Immigration  and  Naturnlization  Service, 
425  I  Street.  NW.,  Room  7122, 


Washington.  DC  20536,  telephone 
number  202-514-3240. 
SUPPLEMENTARV  INFORMATION:  On 

November  29, 1990,  the  President  signed 
the  comprehensive  Immigration  Act  of 
1990  (IMMACT),  which  contains 
provisions  that  afford  temporary 
protection  in  the  United  Slates  to 
individuals  of  designated  foreign  states 
that  are  experiencing  on-going  civil 
strife,  environmental  disaster,  or  other 
harmful  conditions,  who  also  satisfy  the 
eligibility  requirements  set  forth  in 
sections  302  and  303  of  IMMACT. 
Section  303  affords  such  protection 
(Temporary  Protected  Status,  TPS) 
specifically  to  nationals  of  El  Salvador, 
who  may  begin  to  register  on  January  2, 
1991.  The  Attorney  General  is 
authorized  to  designate  other  countries 
under  section  302.  This  regulation  sets 
forth  procedures  for  establishing 
eligibility  for  the  benefits  conferred 
under  sections  302  and  303  of  IMMACT. 

The  regulation  provides  definitions  of 
statutory  terms  and  describes  eligibility 
requirements,  the  applicability  of 
grounds  of  inadmissibility,  and  the 
method  of  adjudicating  and  appealing 
decisions  made  by  district  directors.  It 
provides  for  the  confidentiality  of 
information  provided  by  the  alien  and 
establishes  the  terms  of  employment 
authorization,  travel  abroad, 
maintenance  of  status  and  departure 
after  the  termination  of  the  designation 
of  a  foreign  country.  It  establishes 
procedures  for  registration  and  re- 
registration  for  benefits  and  the 
requirements  for  and  manner  of 
withdrawal  of  status.  It  provides  for  a 
de  novo  determination  of  eligibility  in 
deportation  or  exclusion  proceedings 
after  the  denial  or  withdrawal  of  an 
alien's  Temporary  Protected  Status  by 
the  Service.  It  also  provides  that  where 
an  alien  has  been  granted  Temporary 
Protected  Status  and  is  subsequently 
placed  in  deportation  or  exclusion 
proceedings,  the  alien  automatically 
loses  Temporary  Protected  Status  upon 
the  entry  of  a  final  order  of  deportation 
or  exclusion. 

Sections  240.1  through  240.19  of  this 
regulation  implement  procedures  for  the 
granting,  denial,  or  the  withdrawal  of 
temporary  treatment  benefits  and/or 
Temporary  Protected  Status  of  foreign 
nationals  of  any  designated  foreign 
state,  including  El  Salvador,  except  as 
otherwise  provided  by  §5  240.40  through 
240.47,  which  provide  special  procedures 
for  nationals  of  El  Salvador  pursuant  to 
section  303  of  IMMACT.  Conforming 
amendments  to  parts  3, 103,  274a  and 
299  relating  to  procedures  regarding 
confidential  information,  employment 
authorization,  fees,  and  forms. 


respectively,  are  also  included  in  this 
interim  rule. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment,    ,■ 
is  based  upon  the  "good  cause" 
exception  found  at  5  U.S.C.  553(d).  The 
reasons  and  the  necessity  for  immediate 
implementation  of  this  interim  rule  are 
as  follows; 

El  Salvador  has  been  designated  for 
TPS  by  section  303  of  IMMACT. 
effective  November  29, 1990,  the  date  of 
enactment.  The  initial  six-month 
registration  period  for  Salvadorans  who 
wish  to  apply  for  such  benefits  begins 
on  January  2, 1991.  the  first  business  day 
of  such  period,  and  ends  on  June  30, 
1991. 

In  accordance  with  5  U.S.C.  605(b).  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is  not  a 
major  rule  within  the  meaning  of  section 
1(b)  of  E.0. 12291,  nor  does  this  rule 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  pursuant  to  E.O. 
12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget,  and  clearance 
numbers  are  provided  in  8  CFR  299.5. 

List  of  Subjects 

8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration,  Organization 
and  functions  (Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure,  Aliens,  Authority  delegations 
(Government  agencies),  Freedom  of 
Information,  Privacy,  Reporting  and 
recordkeeping  requirements,  Surety 
bonds. 

8  CFR  Part  240 

Administrative  practice  and 
procedure.  Immigration. 

CFR  Part  274a 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Penalties.  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  8,  chapter  I,  of  the  Code 
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of  Federal  Regulations,  is  amended  as 
follows: 

1.  A  new  part  240  is  added  to  read  as 
follows; 

PART  240-TEMPOflARY  PROTECTED 
STATUS  FOR  NATIONALS  OF 
DESIGNATED  STATES 

Subpart  A— Gancrai  Provisions 

Sec. 

240.1  Definitions. 

240.2  Eligibility. 

240.3  Applicability  of  grounds  of 
inadmissibility. 

240.4  Ineligible  aliens. 

240.5  Temporary  treatment  benefits  for 
eligible  aliens. 

240.6  Application. 

240.7  Filing  the  application. 
240. B    Appearance. 

240.9  Evidence. 

240.10  Decision  by  the  district  director  or 
Administrative  Appeals  Unit  (AAU). 

240.11  Renewal  of  application;  appeal  to  the 
Board  of  Immigration  Appeals. 

240.12  Employment  authorization. 

240.13  Termination  of  temporary  treatment 
benefits. 

240.14  Withdrawal  of  Temporary  Protected 
Status. 

240.15  Travel  abroad. 
24016    Confidentiahty. 

240.17  Annual  registration. 

240.18  Issuance  of  charging  documents: 
detention. 

240.19  Termination  of  designation. 
240.20-240.39    [Reserved] 

Subpart  B— Temporary  Protected  Status 
f  or  Salvadoians 

240.40  General. 

240.41  Definitions. 

240.42  Eligibility. 

240.43  Ineligibility. 

240.44  Semiannual  Registranon. 

240.45  Employment  authorization. 

240.46  Travel  abroad. 

240.47  Departure  at  time  of  termination  of 
designation. 

.'Vuthority:  8  U.S.C  1103. 1254a.  1254a  note 

Subpart  A— General  Provisions 

§  240.1    Definitions. 

As  used  in  this  part: 

Act  means  the  Immigration  and 
Nationality  Act.  as  amended  by  the 
Immigration  Act  of  1990. 

Brief,  casual,  and  innocent  absence 
means  a  departure  from  the  United 
States  that  satisfies  the  following 
criteria: 

(1)  Each  such  absence  was  of  short 
duration  and  reasonably  calculated  to 
accomplish  the  purpose(s)  for  the 
absence; 

(2)  The  absence  was  not  the  result  of 
an  order  of  deportation,  an  order  of 
voluntary  departure,  or  an 
administrative  grant  of  voluntary 
departure  without  the  institution  of 
deportation  proceedings;  and 


(3)  The  purposes  for  the  absence  from 
the  United  States  or  actions  while 
outside  of  the  United  States  were  not 
contrary  to  law. 

Charging  document  means  Form  1-221 
(Order  to  Show  Cause  and  Notice  of 
Hearing)  or  Form  1-122  (Notice  to 
Applicant  for  Admission  Detained  for 
Hearing  before  Immigration  Judge). 

Continuously  physically  present 
means  actual  physical  presence  in  the 
United  States  for  the  entire  period 
specified  in  the  regulations.  An  alien 
shall  not  be  considered  to  have  failed  to 
maintain  continuous  physical  presence 
in  the  United  States  by  virtue  of  brief, 
casual,  and  innocent  absences  as 
defined  within  this  section. 

Continuously  resided  means  residing 
in  the  United  States  for  the  entire  period 
specified  in  the  regulations.  An  alien 
shall  not  be  considered  to  have  failed  to 
maintain  continuous  residence  in  the 
United  States  by  reason  of  a  brief, 
casual  and  innocent  absence  as  defined 
within  this  section  or  due  merely  to  a 
brief  temporary  trip  abroad  required  by 
emergency  or  extenuating  circumstances 
outside  the  control  of  the  alien. 

Felony  means  a  crime  committed  in 
the  United  States,  punishable  by 
imprisonment  for  a  term  of  more  than 
one  year,  regardless  of  the  term  such 
alien  actually  served,  if  any,  except; 
When  the  offense  is  defined  by  the  State 
as  a  misdemeanor  and  the  sentence 
actually  imposed  is  one  year  or  less 
regardless  of  the  term  such  alien 
actually  served.  Under  this  exception  for 
purposes  of  section  244A  of  the  Act.  the 
crime  shall  be  treated  as  a 
misdemeanor. 

Misdemeanor  means  a  crime 
committed  in  the  United  States,  either; 

(1)  Punishable  by  imprisonment  for  a 
term  of  one  year  or  less,  regardless  of 
the  term  such  alien  actually  served,  if 
any,  or 

(2)  A  crime  treated  as  a  misdemeanor 
under  the  term  "felony"  of  this  section. 

For  purposes  of  this  definition,  any 
crime  punishable  by  imprisonment  for  a 
maximum  term  of  five  days  or  less  shall 
not  be  considered  a  felony  or 
misdemeanor. 

Prima  facie  means  eligibility 
established  with  the  filing  of  a 
completed  application  for  Temporary 
Protected  Status  containing  factual 
information  that  if  unrebutted  will 
establish  a  claim  of  eligibility  under 
section  244A(c)  of  the  Act. 

Register  means  to  propedy  file,  with 
the  district  director,  a  completed 
applicatioa  with  proper  fee,  for 
Temporary  Protected  Status  during  the 
registration  period  designated  under 
section  244A(b)  of  the  Act. 


Sen-ice  means  the  Immigration  and 
Naturalization  Service. 

State  means  any  foreign  country  or 
part  thereof  as  designated  by  the 
Attorney  General  pursuant  to  section 
244A(b)  of  the  Act. 

§240.2    EHglMlity. 

Except  as  provided  in  |  J  240.3  and 
240.4.  an  alien  may  in  the  discretion  of 
the  district  director  be  granted 
Temporary  Protected  Status  if  the  alien 
establishes  that  he  or  she: 

(a)  Is  a  national  of  a  state  designated 
under  section  244A(b)  of  the  Act: 

(b)  Has  been  continuously  physically 
present  in  the  United  States  since  the 
effective  date  of  the  most  recent 
designation  of  that  state; 

(c)  Has  continuously  resided  in  the 
United  States  since  such  date  as  the 
Attorney  General  may  designate; 

(d)  Is  admissible  as  an  immigrant 
except  as  provided  under  S  240.3; 

(e)  Is  not  ineligible  under  S  240.4;  and 

(f)  Timely  registers  for  Temporary 
Protected  Status. 

§  240.3    AppUcabUtty  of  grounds  of 
InadmtesibUity. 

(a)  Grounds  of  inadmissibility  not  to 
be  applied  Paragraphs  (14),  (15),  (20), 
(21),  (25),  and  (32)  of  section  212(a)  of 
the  Act  shall  not  render  an  alien 
ineligible  for  Temporary  Protected 
Status. 

(b)  Waiver  of  grounds  of 
inadmissibility.  Except  as  provided  in 
paragraph  (c)  of  this  section  the  Service 
may  waive  any  other  provision  of 
section  212(a)  of  the  Act  in  the  case  of 
individual  aliens  for  humanitarian 
purposes,  to  assure  family  unity,  or 
when  the  granting  of  such  a  waiver  is  in 
the  public  interest.  If  an  alien  is 
inadmissible  on  grounds  which  may  be 
waived  as  set  forth  in  this  paragraph,  he 
or  she  shall  be  advised  of  the 
procedures  for  appljdng  for  a  waiver  of 
grounds  of  inadmissibilitj-  on  Form  1-601 
(Application  for  waiver  of  grounds  of 
excludability). 

(c)  Grounds  of  inadmissibility  that 
may  not  be  waived.  The  Service  may  not 
waive  the  following  provisions  of 
section  212(a)  of  the  Act: 

H)  Paragraphs  (9)  and  (10)  (relating  to 
criminals): 

(2)  Paragraph  (23)  (relating  to  drug 
offenses),  except  as  it  relates  to  a  single 
offense  of  simple  possession  of  30  grams 
or  less  of  marijuana; 

(3)  Paragraphs  (27)  and  (29)  (relating 
to  national  security);  or 

(4)  Paragraph  (33)  (relating  to  those 
who  assisted  in  the  Nazi  persecution). 
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S24a4    lM<tglM«  aliens. 

An  alien  is  ineligible  for  Temporary 
Protected  Status  if  the  alien: 

(a)  Has  been  convicted  of  any  felony 
or  two  or  more  misdemeanors 
committed  in  the  United  States,  or 

(b)  Is  an  alien  described  in  section 
243(h)(2)  of  the  Act. 

§  240.5    Temporary  traatmant  banafitt  for 


(a)  Prior  to  the  registration  period. 
Prior  to  the  registration  period 
established  by  the  Attorney  General,  a 
national  of  a  state  designated  by  the 
Attorney  General  shall  be  afforded 
temporary  treatment  benefits  upon  the 
filing,  after  the  effective  date  of  such 
designation,  of  a  completed  application 
for  Temporary  Protected  Status  which 
establishes  the  alien's  prima  facie 
eligibility  for  benefits  under  section 
244A  of  the  Act.  This  application  may  be 
filed  without  fee.  Temporary  treatment 
benefits  shall  terminate  unless  the 
registration  fee  is  paid  within  the  first 
thirty  days  of  the  registration  period 
designated  by  the  Attorney  General.  If 
the  registration  fee  is  paid  within  such 
thirty  day  period,  temporary  treatment 
benefits  shall  continue  until  terminated 
under  {  240.13.  The  denial  of  temporary 
treatment  benefits  prior  to  the 
registration  period  designated  by  the 
Attorney  General  shall  be  without 
prejudice  to  the  filing  of  an  application 
for  Temporary  Protected  Status  during 
such  registration  period. 

(b)  During  the  registration  period. 
Upon  the  filing  of  an  apphcation  for 
Temporary  Protected  Status,  the  alien 
shall  be  afforded  temporary  treatment 
benefits,  if  the  application  establishes 
the  alien's  prima  facie  eligibility  for 
Temporary  Protected  Status.  Such 
temporary  treatment  benefits  shall 
continue  until  terminated  under  §  240.13. 

(c)  Denied  benefits.  There  shall  be  no 
appeal  from  the  denial  of  temporary 
treatment  benefits, 

S  240.6    Application. 

An  application  for  Temporary 
Protected  Status  shall  be  made  in 
accordance  with  S  103.2  of  this  chapter 
except  as  provided  herein.  Each 
application  must  be  filed  with  proper  fee 
by  each  individual  seeking  Temporary 
Protected  Status.  Each  application  must 
consist  of  a  completed  Form  1-104,  Form 
1-765,  Form  1-821,  two  completed 
fingerprint  cards  (Form  FB-258)  for 
every  applicant  who  is  fourteen  years  of 
age  or  older;  two  identification 
photographs  (1V4'  x  iVi').  and. 
supporting  evidence  as  provided  in 
J  240.9. 


§  240.7    Filing  tha  application. 

(a)  An  application  for  Temporary 
Protected  Status  shall  be  filed  with  the 
district  director  having  jurisdiction  over 
the  applicant's  place  of  residence. 

(b)  An  application  for  Temporary 
Protected  Status  must  be  filed  during  the 
registration  period  established  by  the 
Attorney  General. 

(c)  Each  applicant  must  pay  a  fee,  as 
determined  at  the  time  of  the 
designation  of  the  foreign  state,  except 
as  provided  in  §  240.5(a). 

(d)  If  the  alien  has  a  pending 
deportation  or  exclusion  proceeding 
before  the  immigration  judge  or  Board  of 
Immigration  Appeals  at  the  time  a  state 
is  designated  under  section  244A(b)  of 
the  Act,  the  alien  shall  be  given  the 
opportunity  to  submit  an  application  for 
Temporary  Protected  Status  to  the 
district  director  under  $  240.7(a)  during 
the  published  registration  period  unless 
the  basis  of  the  charging  document,  if 
established,  would  render  the  alien 
ineligible  for  Temporary  Protected 
Status  under  §§  240.3(c)  or  240.4. 
Eligibility  for  Temporary  Protected 
Status  in  the  latter  instance  shall  be 
decided  by  the  Executive  Office  for 
Immigration  Review  during  such 
proceedings. 

§  240.8    Appearance. 

The  applicant  may  be  required  to 
appear  in  person  before  an  immigration 
officer.  The  applicant  may  be  required 
to  present  documentary  evidence  to 
establish  his  or  her  eligibility.  The 
applicant  may  have  a  representative  as 
defined  in  {  292.1  of  this  chapter  present 
during  any  examination.  Such 
representative  shall  not  directly 
participate  in  the  examination;  however, 
such  representative  may  consult  with 
and  provide  advice  to  the  applicant.  The 
record  of  examination  shall  consist  of 
documents  relating  to  the  application, 
and  the  decision  of  the  district  director. 

§240.9    Evidence. 

(a)  Documentation.  Applicants  shall 
submit  all  documentation  as  required  in 
the  instructions  or  requested  by  the 
Service.  The  Service  may  require  proof 
of  unsuccessful  efforts  to  obtain 
documents  claimed  to  be  unavailable.  If 
any  required  document  is  unavailable, 
an  affidavit  or  other  credible  evidence 
may  be  submitted. 

(1)  Evidence  of  identity  and 
nationality.  Each  application  must  be 
accompanied  by  evidence  of  the 
applicant's  identity  and  nationality. 
Acceptable  evidence  in  descending 
order  of  preference  may  consist  of: 

(i)  Passport; 

(ii)  Birth  certificate  accompanied  by 
photo  identification;  and/or 


(iii)  Any  national  identity  document 
from  the  alien's  country  of  origin  bearing 
photo  and/or  fingerprint. 

(2)  Proof  of  residence.  Evidence  to 
establish  proof  of  continuous  residence 
in  the  United  States  during  the  requisite 
period  of  time  may  consist  of  the 
following: 

(i)  Employment  records,  which  may 
consist  of  pay  stubs,  W-2  Forms, 
certification  of  the  filing  of  Federal, 
State,  or  local  income  tax  returns;  letters 
from  employer(8)  or,  if  the  applicant  has 
been  self  employed,  letters  from  banks, 
and  other  firms  with  whom  he  or  she 
has  done  business.  In  all  of  the  above, 
the  name  of  the  alien  and  the  name  of 
the  employer  or  other  interested 
organization  must  appear  on  the  form  or 
letter,  as  well  as  relevant  dates.  Letters 
from  employers  must  be  in  affidavit 
form,  and  shall  be  signed  and  attested  to 
by  the  employer  under  penalty  of 
perjury,  and  shall  state  the  employer's 
willingness  to  come  forward  and  give 
testimony  if  requested  by  the 
Immigration  and  Naturalization  Service, 
Such  letters  from  employers  must 
include: 

(A)  Alien's  address(es)  at  the  time  of 
employment; 

(B)  Exact  period(s)  of  employment; 

(C)  Period(8)  of  layoff;  and 

(D)  Duties  with  the  company. 

(ii)  Rent  receipts,  utility  bills  (gas. 
electric,  telephone,  etc  ),  receipts,  or 
letters  from  companies  showing  the 
dates  during  which  the  applicant 
received  service; 

(iii)  School  records  (letters,  report 
cards,  etc.)  from  the  schools  that  the 
applicant  or  his  or  her  children  have 
attended  in  the  United  States  showing 
name  of  school  and  period(s)  of  school 
attendance; 

(iv)  Hospital  or  medical  records 
showing  medical  treatment  or 
hospitalization  of  the  applicant  or  his  or 
her  children,  showing  the  name  of  the 
medical  facility  or  physician  as  well  as 
the  date(s)  of  the  treatment  or 
hospitalization; 

(v)  Attestations  bv  churches,  unions, 
or  other  organizations  of  the  applicant's 
residence  by  letter  which; 

(A)  Identifies  applicant  by  name; 

(B)  Is  signed  by  an  official  whose  title 
is  also  shown; 

(C)  Shows  inclusive  dates  of 
membership; 

(D)  States  the  address  where 
applicant  resided  during  the 
membership  period; 

(E)  Includes  the  seal  of  the 
organization  impressed  on  the  letter  or 
is  on  the  letterhead  of  the  organization, 
if  the  organization  has  letterhead 
stationery; 
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(F)  Establishes  how  the  attestor 
knows  the  applicant;  and 

(G)  Establishes  the  origin  of  the 
information  being  attested  to. 

(vi)  Additional  documents  to  support 
the  applicant's  claim,  which  may 
include: 

(A)  Money  order  receipts  for  money 
sent  in  or  out  of  the  country; 

(B)  Passport  entries; 

(C)  Birth  certificates  of  children  bom 
in  the  United  States; 

(D)  Bank  books  with  dated 
transactions; 

(E)  Correspondence  between  the 
applicant  and  other  persons  or 
organizations: 

(F)  Social  Security  card; 
{G)  Selective  Service  card; 

(H)  Automobile  license  receipts,  title, 
vehicle  registration,  etc; 

(I)  Deeds,  mortgages,  contracts  to 
which  applicant  has  been  a  party; 

(J)  Tax  receipts; 

(K)  Insurance  policies,  receipts,  or 
letters;  and/or 

(L)  Any  other  relevant  document. 

(3)  Evidence  of  eligibility  under 
section  244A(c)(2)  of  the  Act.  An 
applicant  has  the  burden  of  showing 
that  he  or  she  is  eligible  for  benefits 
under  this  part.  Proof  of  eligibility  shall 
be  provided  by  the  applicant  in  the  form 
requested  by  the  Service. 

(b)  Sufficiency  of  evidence.  The 
sufficiency  of  all  evidence  will  be 
judged  according  to  its  relevancy, 
consistency,  credibility,  and  probative 
value.  To  meet  his  or  her  burden  of 
proof  the  applicant  must  provide 
supporting  documentary  evidence  of 
eligibility  apart  from  his  or  her  ovm 
statements. 

(c)  Failure  to  timely  respond.  Failure 
to  timely  respond  to  a  request  for 
information,  or  to  appear  for  a 
scheduled  interview,  without  good 
cause,  will  constitute  an  abandonment 
of  the  application  and  will  result  in  a 
denial  of  the  application  for  lack  of 
prosecution.  Such  failure  shall  be 
excused  if  the  request  for  information,  or 
the  notice  of  the  interview  was  not 
mailed  to  the  applicant's  most  recent 
address  provided  to  the  Service. 

§  240. 1 0    Deciaion  by  the  dtstrict  director 
or  Admlnistrattva  Appeaia  Untt  (AAU). 

(a)  Temporary  treatment  benefits.  The 
district  director  shall  grant  temporary 
treatment  benefits  to  the  applicant  if  the 
applicant  establishes  prima  facie 
eligibility  for  Temporary  Protected 
Status  in  accordance  with  §  240.5. 

(b)  Temporary  Protected  Status.  Upon 
review  of  the  evidence  presented,  the 
district  director  may  approve  or  deny 
the  application  for  Temporary  Protected 
Status  in  the  exercise  of  discretion. 


consistent  with  the  standards  for 
eligibility  in  §5  240.2,  240.3,  and  240.4. 
(c)  Denial  by  district  director  The 
decision  of  the  district  director  to  deny 
Temporary  Protected  Status  or 
temporary  treatment  benefits  shall  be  in 
writing  served  in  person  or  by  mail  to 
the  alien's  most  recent  address  provided 
to  the  Service  and  shall  state  the 
reason(s)  for  the  denial.  Except  as 
otherwise  provided  in  this  section,  the 
alien  shall  be  given  written  notice  of  his 
or  her  right  to  appeal,  within  fifteen  (15) 
days,  a  decision  denying  Temporary 
Protected  Status.  To  exercise  such  right, 
the  alien  shall  file  notice  appeal  with  the 
appropriate  district  director.  If  an  appeal 
is  filed,  the  administrative  record  shall 
be  forwarded  to  the  AAU  for  review  and 
decision,  pursuant  to  authority 
delegated  in  S  103.1(f)(2),  except  as 
otherwise  provided  in  this  section. 

(1)  If  the  basis  for  the  denial  of  the 
Temporary  Protected  Status  constitutes 
a  ground  for  deportability  or 
excludability  which  renders  the  alien 
ineligible  for  Temporary  Protected 
Status  under  $  240.4  or  inadmissible 
under  §  240.3(c).  the  decision  shall 
include  a  charging  document  which  sets 
forth  such  ground(s). 

(2)  If  such  a  charging  document  is 
issued,  the  alien  shall  not  have  the  right 
to  appeal  the  district  director's  decision 
denying  Temporary  Protected  Status  as 
provided  in  this  subsection.  The 
decision  shall  also  apprise  the  alien  of 
his  or  her  right  to  a  de  novo 
determination  of  his  or  her  eligibility  for 
Temporary  Protected  Status  in 
deportation  or  exclusion  proceedings 
pursuant  to  |§  240.11  and  240.18. 

(d)  Decision  by  AAU.  The  decision  of 
the  AAU  shall  be  in  writing  served  in 
person,  or  by  mail  to  the  alien's  most 
recent  address  provided  to  the  Service, 
and.  if  the  appeal  is  denied,  the  decision 
shall  state  the  reason(s)  for  the  denial. 

(1)  If  the  appeal  is  dismissed  by  the 
AAU  under  5  240.18(b),  the  decision 
shall  also  apprise  the  alien  of  his  or  her 
right  to  a  de  novo  determination  of 
eligibility  for  Temporary  Protected 
Status  in  deportation  or  exclusion 
proceedings. 

(2)  The  district  director  may  issue  a 
charging  document  if  no  charging 
document  is  presently  filed  with  the 
Office  of  the  Immigration  Judge. 

(3)  If  a  charging  document  has 
previously  been  filed  or  is  pending 
before  the  Immigration  Court,  either 
party  may  move  to  recalendar  the  case 
after  the  decision  by  the  AAU. 

(e)  Grant  of  temporary  treatment 
benefits.  (1)  Temporary  treatment 
benefits  shall  be  evidenced  by  the 
issuance  of  an  employment 
authorization  document.  The  alien  shall 


be  furnished,  in  English,  and  in  the 
official  language  of  the  designated  state, 
with  a  notice  of  the  registration 
requirements  for  Temporary  Protected 
Status,  and  a  notice  of  the  following 
benefits: 
(i)  Temporary'  stay  of  deportation;  and 
(ii)  Temporarj'  employment 
authorization. 

(2)  Unless  terminated  under  $  240.13. 
temporary  treatment  benefits  shall 
remain  in  effect  until  a  final  decision 
has  been  made  on  the  application  for 
Temporary  Protected  Status. 

(f)  Grant  of  Temporary  protected 
status.  (1)  The  decision  to  grant 
Temporarj'  Protected  Status  shall  be 
evidenced  by  the  issuance  of  an 
employment  authorization  document. 

(2)  The  alien  shall  be  provided  with  a 
notice  in  English  and  in  the  official 
language  of  the  designated  state  of  the 
following  benefits; 

(i)  The  alien  shall  not  be  deported 
while  maintaining  Temporary  Protected 
Status; 
(ii)  Employment  authorization; 
(iii)  The  privilege  to  travel  abroad 
with  the  prior  consent  of  the  district 
director  as  provided  in  §  240.15; 

(iv)  For  the  purposes  of  adjustment  of 
status  under  section  245  of  the  Act  and 
change  of  status  under  section  248  of  the 
Act,  the  alien  is  considered  as  being  in, 
and  maintaining,  lawful  status  as  a 
nonimmigrant  while  the  alien  maintains 
Temporarj'  Protected  Status. 

(3)  The  benefits  contained  in  the 
notice  are  the  only  benefits  the  alien  is 
entitled  to  while  in  Temporary  Protected 
Status. 

(4)  Such  notice  shall  also  advise  the 
alien  of  the  following: 

(i)  The  alien  must  remain  eligible  for 
Temporar>'  Protected  Status: 

(ii)  The  alien  must  register  annually 
with  the  district  office  where  the 
application  for  Temporan,'  Protected 
Status  was  filed;  and 

(iii)  The  alien's  failure  to  comply  with 
paragraphs  (f)l4)  (i)  and  (ii)  of  this 
section  will  result  in  the  withdrawal  of 
Temporarj'  Protected  Status,  including 
work  authorization,  and  may  result  in 
the  alien's  deportation  from  the  United 
States. 

§  240.1 1    Renewal  ot  application;  appeal  to 
the  Board  of  Immigration  Appeals. 

If  a  charging  document  is  ser\ed  to 
the  alien  with  a  notice  of  denial  or 
withdrawal  of  Temporar\'  Protected 
Status,  an  alien  may  renew  the 
application  for  Temporan,'  Protected 
Status  in  deportation  or  exclusion 
proceedings.  The  decision  of  the 
immigration  judge  as  to  eligibility  for 
Temporary  Protected  Status  may  be 
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appealed  to  the  Board  of  Immigration 
Appeal*  porsuant  to  {  3.3  of  this 
chapter.  The  provisions  of  this  section 
do  not  extend  the  benents  of  Temporary 
Protected  Status  beyond  the  termination 
of  a  state's  designation  pursuant  to 
S  240.19. 

f  24a  12    Eraptoyment  authorization. 

(a)  Upon  approval  of  an  application 
for  Temporary  Protected  Status,  the 
district  director  shall  grant  an 
employment  authorization  document 
valid  during  the  initial  period  of 
designation  for  the  foreign  state 
involved  (and  any  extensions  of  such 
period]  or  twelve  (12)  months, 
whichever  is  shorter. 

(b)  If  the  alien's  Temporary  Protected 
Status  is  withdrawn  under  S  240.14, 
employment  authorization  expires  upon 
notice  of  withdrawal  or  on  the  date 
stated  on  the  employment  authorization 
document,  whichever  occiu^  later. 

(c)  If  Temporary  Protected  Status  is 
denied  by  the  district  director, 
employment  authorization  shall 
terminate  upon  notice  of  denial  or  at  the 
expiration  of  the  employment 
aithorization  document,  whichever 
occurs  later. 

(d)  If  the  application  it  renewed  or 
(ippealed  In  deportation  or  exclusion 
proceedings,  or  appealed  to  the 
Administrative  Appeals  Unit  pursuant 
to  S  240.18(b),  employment  authorization 
will  be  extended  during  the  pendency  of 
the  renewal  and/or  appeal. 

§  240.13    Teoninrttoo  of  temporary 


(a)  Temporary  treatment  benefits 
terminate  upon  a  final  determination 
with  respect  to  the  alien's  eligibility  for 
Temporary  Protected  Status. 

(b)  Temporary  treatment  benefits 
terminate,  in  any  case,  sixty  (60)  days 
after  the  date  that  notice  is  published  of 
the  termination  of  a  state's  designation 
under  section  244A(b)(3)  of  the  Act. 

{240.14    WttHdrawal  of  Temporary 
Protocted  SMim. 

(a)  Authority  of  district  director.  The 
district  director  may  withdraw  the 
status  of  an  alien  granted  Temporary 
I*rotected  Status  under  section  244A  of 
the  Act  at  any  time  upon  the  occurrence 
of  any  of  the  following: 

(1)  The  alien  was  not  in  fact  eligible  at 
the  time  such  status  was  granted,  or  at 
any  time  thereafter  becomes  ineligible 
for  such  status; 

(2)  The  alien  has  not  remained 
continuously  physically  present  in  the 
United  States  from  the  date  the  alien 
was  first  granted  Temporary  Protected 
Status  under  this  part.  For  the  purpose 
of  this  provision,  an  alien  granted 


Temporary  Protected  Status  under  this 
part  shall  be  deemed  not  to  have  failed 
to  maintain  continuous  physical 
presence  in  the  United  States  if  the  alien 
departs  the  United  States  after  first 
obtaining  permission  from  the  district 
director  to  travel  pursuant  to  i  240.15; 

(3)  The  alien  fails  without  good  cause 
to  register  with  the  Attorney  General 
annually  within  thirty  (30)  days  before 
the  end  of  each  12-month  period  after 
the  granting  of  Temporary  Protected 
Status. 

(b)  Decision  by  district  director.  (1) 
Withdrawal  of  an  alien's  status  under 
paragraph  (a)  of  this  section  shall  be  in 
writing  and  served  in  person  or  by  mail 
to  the  alien's  most  recent  address 
provided  to  the  Service.  If  the  ground  for 
withdrawal  is  S  240.14(a)(3).  the  notice 
shall  provide  that  the  alien  has  fifteen 
(15)  days  within  which  to  provide 
evidence  of  good  cause  for  failure  to 
register.  If  the  alien  fails  to  respond 
within  fifteen  (15)  days.  Temporary 
Protected  Status  shall  be  withdrawn 
without  further  notice. 

(2)  Withdrawal  of  the  alien's 
Temporary  Protected  Status  under 
paragraph  (b)(1)  of  this  section  may 
subject  the  applicant  to  exclusion  or 
deportation  proceedings  under  section 
236  or  section  242  of  the  Act  as 
appropriate. 

(3)  li  the  basis  for  the  withdrawal  of 
Temporary  Protected  Status  constitutes 
a  ground  of  deportability  or 
cxcludability  which  renders  an  alien 
ineligible  for  Temporary  Protected 
Status  under  S  240.4  or  inadmissible 
under  S  240.3(c),  the  decision  shall 
include  a  charging  document  which  sets 
forth  such  ground(8)  with  notice  of  the 
right  of  a  de  novo  determination  of 
eligibility  for  Temporary  Protected 
Status  in  deportation  or  exclusion 
proceedings.  If  the  basis  for  withdrawal 
does  not  constitute  such  a  ground,  the 
alien  shall  be  given  written  notice  of  bis 
or  her  right  to  appeal  to  the  AAU.  Upon 
receipt  of  an  appeal,  the  administrative 
record  will  be  forwarded  to  the  AAU  for 
review  and  decision  pursuant  to  the 
authority  delegated  under  i  103.1(0(2). 

(c)  Decision  by  AAU.  If  a  decision  to 
withdraw  Temporary  Protected  Status  is 
entered  by  the  AAU,  the  AAU  shall 
notify  the  alien  of  the  decision  and  the 
right  to  a  de  novo  determination  of 
eligibility  for  Temporary  Protected 
Status  in  deportation  or  exclusion 
proceedings,  if  the  alien  is  then 
deportable  or  excludable,  as  provided 
by  S  240.10(d). 

(d)  Issuance  of  charging  docunienL  (1) 
The  district  director  shall  issue  a 
charging  document  in  the  case  of  any 
alien,  notwithstanding  the  prior  grant  of 
Temporary  Protected  Status,  if  the  basis 


for  deportability  or  excludability 
constitutes  a  statutory  ground  of 
ineligibility  for  Temporary  Protected 
Status  under  S  240.3(c)  or  (  240.4. 

(2)  In  the  case  of  any  such  alien  who 
is  placed  in  deportation  or  exclusion 
proceedings.  Temporary  Protected 
Status  is  automatically  withdrawn  upon 
the  entry  of  a  final  order  of  deportation 
or  exclusion.  If  the  alien  has  been 
previously  granted  Temporary  Protected 
Status,  the  charging  document  shall 
constitute  notice  to  the  alien  that  the 
alien's  status  in  the  United  States  is 
subject  to  withdrawal,  with  the  right  of 
a  de  novo  determination  of  eligibility  for 
Temporary  Protected  Status  in  such 
deportation  or  exclusion  proceedings. 

§24aiS    Travol  abroad. 

(a)  After  the  grant  of  Temporary 
Protected  Status,  the  alien  must  remain 
continuously  physically  present  in  the 
United  States  under  the  provisions  of 
section  244A(c)(3)(B)  of  the  Act.  The 
grant  of  Temporary  Protected  Status 
shall  not  constitute  permission  to  travel 
abroad.  Permission  to  travel  may  be 
granted  by  the  district  director.  Such 
permission  to  travel  shall  be  requested 
pursuant  to  the  Service's  advance  parole 
provisions  contained  in  S  212.5(e)  of  this 
chapter.  There  is  no  appeal  from  a 
denial  of  advance  parole. 

(b)  Failure  to  obtain  advance  parole 
prior  to  the  alien's  departure  may  result 
in  the  withdrawal  of  Temporary 
Protected  Status  and/or  the  institution 
of  deportation  or  exclusion  proceedings 
against  the  alien. 

§240.16    Confldontlamy. 

The  information  contained  in  the 
application  and  supporting  documents 
submitted  by  an  alien  shall  not  be 
released  in  any  form  whatsoever  to  a 
third  party  requester  without  a  court 
order,  or  the  written  consent  of  the 
alien.  For  the  purpose  of  this  provision, 
a  third  party  requester  means  any 
requester  other  than  the  alien,  his  or  her 
authorized  representative,  an  officer  of 
the  Department  of  Justice,  or  any  federal 
or  State  law  enforcement  agency.  Any 
information  provided  under  this  part 
may  be  used  for  purposes  of 
enforcement  of  the  Act  or  in  any 
criminal  proceeding. 

§  240. 1 7    Annual  registration. 

(a)  Aliens  granted  Temporary 
Protected  Status  must  register  annually 
with  the  district  office  where  the 
application  was  filed.  Such  registration 
may  be  accomplished  by  mailing 
completed  Forms  H04, 1-765. 1-621.  and 
two  identification  photographs  (iVa"  x 
l'/2")  within  the  thirty  day  period  prior 
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to  the  anniversary  of  the  grant  of 
Temporary  Protected  Status  and  no  later 
than  the  anniversary  of  such  grant  for 
each  year  of  the  alien's  Temporary 
Protected  Status. 

(b)  Unless  the  Service  determines 
otherwise,  registration  by  mail  shall 
suffice  to  meet  the  alien's  registration 
requirements.  However,  as  part  of  the 
registration  process,  the  Service  may 
request  that  an  alien  appear  in  person  at 
the  nearest  district  office  to  register.  In 
such  cases,  failure  to  appear  without 
good  cause  shall  be  deemed  a  failure  to 
register  under  this  chapter  and  an  alien 
may  be  considered  in  violation  of  the 
registration  requirements 
notwithstanding  the  fact  that  an  alien 
may  have  registered  by  mail. 

(c)  Failure  to  register  without  good 
cause  will  result  in  the  withdrawal  of 
the  alien's  Temporary  Protected  Status. 

§  240.18    Issuance  of  charging  documents; 
detention. 

(a)  A  charging  document  may  be 
issued  against  an  alien  granted 
Temporary  Protected  Status  on  grounds 
of  deportability  or  excludability  which 
would  have  rendered  the  alien 
statutorily  ineligible  for  such  status 
pursuant  to  §  240.10(c)(1).  Aliens  shall 
not  be  deported  for  a  particular  offense 
for  which  the  Service  has  expressly 
granted  a  waiver.  If  the  alien  is 
deportable  on  a  waivable  ground,  and 
no  such  waiver  for  the  charged  offense 
has  been  previously  granted,  then  the 
alien  may  seek  such  a  waiver  in 
deportation  or  exclusion  proceedings. 
The  charging  document  shall  constitute 
notice  to  the  alien  that  his  or  her  status 
in  the  United  States  is  subject  to 
withdrawal  and  a  final  order  of 
deportation  or  exclusion  shall  constitute 
a  withdrawal  of  such  status. 

(b)  The  filing  of  the  charging 
document  with  the  Office  of  the 
Immigration  Judge  renders  inapplicable 
any  other  administrative  review  of 
eligibility  for  Temporary  Protected 
Status.  The  alien  shall  have  the  right  to 
a  de  novo  determination  of  his  or  her 
eligibility  for  Temporary  Protected 
Status  in  the  deportation  or  exclusion 
proceedings.  Review  by  the  Board  of 
Immigration  Appeals  shall  be  the 
exclusive  administrative  appellate 
review  procedure.  If  an  appeal  is 
already  pending  before  the 
Administrative  Appeals  Unit,  the  district 
director  shall  notify  the  Administrative 
Appeals  Unit  of  the  filing  of  the  charging 
document,  in  which  case  the  pending 
appeal  shall  be  dismissed  and  the 
record  of  proceeding  returned  to  the 
district  where  the  charging  document 
was  filed. 


(c)  Upon  denial  of  Temporary 
Protected  Status  by  the  Administrative 
Appeals  Unit,  the  Administrative 
Appeals  Unit  shall  immediately  forward 
the  record  of  proceeding  to  the  district 
director  having  jurisdiction  over  the 
alien's  place  of  residence.  The  district 
director  shall,  as  soon  as  practicable, 
file  a  charging  document  with  the  Office 
of  the  Immigration  Judge  if  the  alien  is 
then  deportable  or  excludable  under 
section  241(a)  or  section  212(a)  of  the 
Act.  respectively. 

(d)  An  alien  who  is  determined  by  the 
Service  to  be  deportable  or  excludable 
upon  grounds  which  would  have 
rendered  the  alien  ineligible  for  such 
status  as  provided  in  paragraph  (a)  of 
this  section  and  whose  Temporary 
Protected  Status  has  been  withdrawn 
may  be  detained  under  the  provisions  of 
this  chapter  pending  deportation  or 
exclusion  p'oceedings.  Such  alien  may 
be  -enicved  from  the  United  States  upon 
entry  of  a  final  order  of  deportation  or 
exclusion. 

§  240.19    Termination  of  designatioa 

Upon  the  termination  of  designation 
of  a  state,  those  nationals  afforded 
Temporary  Protected  Status  shall,  upon 
the  sixtieth  (60th)  day  after  the  date 
notice  of  termination  is  published  in  the 
Federal  Register,  or  on  the  last  day  of 
the  most  recent  extension  of  designation 
by  the  Attorney  General,  automatically 
and  without  further  notice  or  right  of 
appeal,  lose  Temporary  Protected  Status 
in  the  United  States.  Such  termination  of 
a  state's  designation  is  not  subject  to 
appeal. 

§§240.20-240^9    [Reserved] 

Subpart  B— Temporary  Protected 
Status  for  Salvadorans 

§240.40    General 

Except  as  provided  in  this  part,  the 
provisions  of  part  240  of  this  chapter 
shall  apply  to  nationals  of  El  Salvador. 

§  240.41    Definitions. 

Continuously  physically  present  as 
used  in  section  303  of  the  Act  means 
actual  physical  presence  of  a 
Salvadoran  in  the  United  States  since 
September  19. 1990.  Any  departure, 
including  any  brief,  casual,  and  innocent 
departure,  shall  be  deemed  to  break  an 
ahen's  continuous  physical  presence. 

§240.42    Eligtbllity. 

Any  alien  who  is  a  national  of  El 
Salvador,  except  an  alien  who  is 
ineligible  for  Temporary  Protected 
Status  pursuant  to  §  240.43,  may  be 
granted  Temporary  Protected  Status  in 
the  discretion  of  the  district  director  if 
the  alien: 


(a)  Establishes  to  the  satisfaction  of 
the  district  director,  by  evidence  as 
provided  for  under  §  240.9,  that  he  or 
she  is  a  national  of  El  Salvador, 

(b)  Establishes  that  he  or  she  has  been 
continuously  physically  present  in  the 
United  States  since  September  19, 1990. 
as  defined  in  §  240.41; 

(c)  Establishes  that  he  or  she  is 
admissible  as  an  immigrant,  except  as 
provided  under  section  244A(c)(2)  of  the 
Act:  and 

(d)  Registers  for  Temporary  Protected 
Status  during  the  period  from  Januar>'  2, 
1991  until  June  30, 1991. 

§240.43    InellglbUlty. 

An  alien  is  ineligible  for  Temporary 
Protected  Status  under  this  section  if  the 
alien: 

(a)  Has  not  established  to  the 
satisfaction  of  the  district  director  that 
he  or  she  is  a  national  of  El  Salvador, 

(L)  Has  not  been  continuously 
physically  present  in  the  United  States 
since  September  19, 1990,  as  defined  in 
S  240.41; 

(c)  Has  been  convicted  of  any  felony 
or  2  or  more  misdemeanors  committed 
in  the  United  States: 

(d)  Is  an  alien  described  in  section 
243(h)(2)  of  the  Act,  or 

(e)  Is  inadmissible  based  upon  a  non- 
waivable  ground  of  inadmissibility 
pursuant  to  section  244A(c)(2l(A)(iii)  of 
the  Act. 

§  240.44    Semiannual  registraboa 

Salvadorans  granted  Temporary 
Protected  Status  shall  register  in 
accordance  with  5  240.17.  However, 
registration  under  this  part  shall  take 
place  semiannually,  within  the  thirty 
(30)  day  period  prior  to  the  end  of  each 
six  month  period. 

§  240.45    Emptoyment  autt>ortzatton. 

Employrr.ent  authorization  shall  be 
granted  upon  the  registration  of  the 
eligible  alien  in  increments  of  six 
months,  as  reflected  on  the  employment 
authonzation  document  until  June  30, 
1992.  Employment  authorization  may  be 
renewed  by  en  eligible  alien  upon  re- 
registration  for  Temporary  Protected 
Status  within  the  thirty  (30)  day  period 
prior  to  the  expiration  of  each  six  month 
registration  period. 

§  240.46    Travel  abroad. 

Permission  to  travel  abroad  may  be 
granted  under  §  240  15.  Salvadorans 
must  also  demonstrate  to  the 
satisfaction  of  the  district  director  that 
emergency  and  extenuating 
circumstances  beyond  the  control  of  the 
alien  require  the  departure  of  the  alien 
for  a  brief,  temporary  trip  abroad. 
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§  240.47    Oapartur*  at  tim*  of  termination 
of  designation. 

(a)  At  the  registration  which  occurs  at 
the  end  of  the  second  six  month  period 
as  provided  for  under  sections 
:44A(c)(3)(C)  and  303(c)(3)  of  the  Act. 
the  Service  shall  serve  on  the  alien  a 
charging  document,  consistent  with  the 
Act.  which  establishes  a  date  for 
deportation  proceedings  which  is  after 

1  me  30, 1992.  The  chargmg  document 
will  be  cancelled  by  the  Service  if  El 
Salvador  is  subsequently  designated 
under  section  244A(b)  of  the  Act. 

(b)  If  an  alien  provided  with  a 

(  harging  document  under  paragraph  (a) 
t'f  this  section  fails  to  appear  at  such 
deportation  proceedings,  the  alien  may 
le  ordered  deported  in  absentia  as 
f,rovided  for  under  serf  ion  242(b)  of  the 
.\ct. 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

2.  The  authority  citation  for  part  J 
continues  to  read  as  follows; 

Authority:  8  U  S.C.  1103.  1362.  29  L  S  C.  509. 
C  Q.  1746;  5  U.S.C.  301.  Sec.  2  Reon?  Plan  No 

2  if  19S0. 

3.  Section  3.1  is  amended  by  driding  a 
r^w  paragraph  {b)(10)  to  read  as 

f  I. Hows: 

§3.1     Gtnaral  authodtie«. 

•  •  •  •  • 

(b)  •   •   • 

(10)  Decisions  cf  Imm^^ratK^n  Judges 
rL-lating  to  Temporary  F*rotected  Status 
;.s  provided  in  Part  240  of  this  chapter. 

TART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILADIUTY 
OF  SERVICE  RECORDS 

4.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Ai'thority:  5  U  S.C.  552.  552a:  8  U.S.C.  1101, 
1 :03.  12m,  1304,  31  use  9'01.  E.  O.  12356.  47 
KK  143:'4.  15557;  3  CFR.  19S2  Comp.,  p.  IW;  3 
C  FK  pari  2. 

§  103.1    [Anwndedl 

5.  Section  103.1  is  amended  by 
removing  the  word  "and"  at  the  en.J  uf 
paPiigraph  (n(2)(xxxii).  and  by  removing 
t'-.e  period  at  the  end  of  paragraph 
(;'](2)(xxxiii)  and  adding,  in  its  place,  the 
word  ":  and". 

6.  Section  103.1  is  further  amended  by 
adding  a  new  paragraph  (P{2!lxx.\iv)  to 
read  as  follows: 

§  103.1     D«lesatlons  of  authority. 

•  *  •  •  a 

in*  •  • 
(2)  •  *  • 

(xxxiv)  Application  for  Tempora.-y 
Protected  Status  under  part  240  of  this 
t;t:e. 


;  103.2     lAmwidMJi 

7.  Section  103.2(b)(3)(i)  is  amended  by 
revising  the  reference  at  the  end  of  the 
first  sentence  to  read  "paragraphs  (b)(.!) 
(11).  (lii),  and  (iv)  of  this  section." 

8.  Section  103  2  is  amended  by 
revising  paragraph  (b)(3)(ii)  to  read  as 
f.ijlows: 

§  103.2     Applications,  petitions,  and  other 

documents. 

.         •         •         *         • 

(b)  •  *  • 

(3)  *  *  * 

(ii)  Determination  of  statutory 
pligihility.  A  determination  of  statutory 
eligibility  shall  be  based  only  on 
information  contained  in  the  record  of 
proceeding  which  is  disclosed  to  the 
.applicant  or  petitioner,  except  as 
provided  in  paragraph  (b)(3)(iv)  of  this 
section. 
***** 

9.  Section  103.7(b)(1)  is  amended  by 
adding,  in  proper  numerical  sequence, 
the  Form  1-104  to  the  list  of  forms. 

§  103.7    Feea. 

.         «         «         *         * 

(b)  •  •  • 

(1)  *  *  * 

Form  1-104.  For  filing  Alien  .'Vdd-ess 

Report  Card  as  an  application  for 
Temporary  Protected  Status  under 
Section  244A  of  the  Act,  as  amended  by 
t.le  Immigration  Act  of  1990,  to  be 
remitted  in  the  form  of  a  cashier's  check, 
certified  bank  check  or  a  money  order. 
A  fee  of  seventy-five  dollars  ($75.00)  for 
each  application  by  a  national  of  El 
Salvador  or  a  fee  to  be  determined  at 
the  time  of  the  Attorney  General's 
designation  of  the  foreign  state  for  each 
apphcation  will  be  required  at  the  time 
of  fili.ng  with  the  Immigration  and 
Naturalization  Service. 


FART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

10.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103, 1324a,  and  8 

(  hP,  part  2. 

In  5  274a. 12,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
fjllows: 

§  274a.  12    Clas£ies  of  aliens  authorized  to 
accept  employment. 

(a)  ALer.s  authorized  employment 
incident  to  status.  Pursuant  to  the 
statutory  or  regulatory  reference  cited, 
tlie  following  classes  of  aliens  are 
authorized  to  be  employed  in  the  United 
States  without  restrictions  as  to  location 
or  type  of  employment  as  a  condition  of 
their  admission  or  subsequent  change  to 


one  of  the  indicated  classes  and,  except 
for  paragraph  (a)(12)  of  this  section, 
specific  employment  authorization  need 
not  be  requested;  *   *   ' 
.         t         •         •        * 

12.  Section  274a. 12  is  amended  by 
replacing  the  "."  at  the  end  of  paragraph 
(a)(ll)  with  a  ";",  and  by  adding  a  new 
paragraph  (a)(12),  reserving  paragraph 
(c)(18),  and  adding  a  new  paragraph 
(c)(19)  to  read  as  follows; 

§  274a.  1 2    Clasaes  of  aliens  authorized  to 
accept  empioyment 


(a)  •   •   • 

(12)  An  alien  granted  Temporary 
Protected  Status  under  section  244A  of 
the  Act  for  the  period  of  time  in  that 
status,  as  evidenced  by  an  employment 
authorization  document  issued  by  the 
Service. 


(18)  [Reserved]: 

(19)  An  alien  applying  for  Temporary 
Protected  Status  pursuant  to  section 
244A  of  the  Act  shall  apply  for 
employment  authorization  only  in 
accordance  with  the  procedures  set 
forth  in  part  240  of  this  chapter. 


PART  299— IMMIGRATION  FORMS 

13.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103;  8  CFR  part  2. 

14.  Section  299.1  is  amended  by 
adding,  in  proper  numerical  sequence, 
two  Service  forms,  1-104  and  1-821,  to 
road  as  follows; 

§  299.1     Prescribed  Forms. 

«  *  •  *  * 

1-104  (12-3-90)— Alien  Address 
Report  Card.  *  *  * 

1-821  (12-27-90)— Temporary 
Protected  Status  Eligibihty 
Questionnaire. 


§299.5    [  Amended! 

15.  Section  299.5  is  amended  by 
adding,  in  proper  numerical  sequence  in 
the  table, 

"1-821  ....  Temporary  Protected 
Status  Eligibility  Questionnaire  .... 
lllS-0170". 

Dated.  lanuary  2,  1991. 
Dick  Thornburgh, 

A  Itorney  General. 

[FR  D.^c.  91-290  Filed  1-3-91;  1:52  pm) 
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LIST  OF  PUBLIC  LAWS 

Not*:  The  list  of  Public  Laws 
for  the  second  sessKDn  ot  tre 
101st  Congress  has  been 
completed  and  will  resume 
wtien  btlls  are  enactea  mto 
law  during  the  tirst  session  of 
the  102d  Congress.  ■*tt\,cn 
convenes  on  January  3.  i99i. 
A  cumulative  list  of  Public 
Laws  for  the  second  session 
was  published  m  Part  n  of  the 
Federal  Register  or^ 
December  10,  V990. 


Cf  n  CHECKLIST 


Thts  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  e  arranged  in  the  order  of  CFB  titles,  prices,  and 

revision  dates 

An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  al  the  Government  Printing 

Office, 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  ot  the  ISA  (List  o'  CFB  Sections 

Affected),  which  is  revised  monthly 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  $620  00 

domestic,  $155,00  additional  for  foreign  mailing 

Oder  from  Supenntendent  of  Documents,  Government  Pnnung  Office 

Washington.  DC  20402.  Charge  orders  (VISA,  h/lasterCard,  or  GPO 

Deposit  Accouny  may  be  telephoned  to  the  GPO  order  desk  at  (2©2) 

783-3238  from  8.00  a,m  to  4  OC  p  m  eastern  time,  Monday— Fnday 

(except  holidays). 
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1,  2  {2  Reserved) 

3  (1989  Compilolion  ond  Pons  100  ond  101) 
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5  Parts; 
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700-1199 
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16  00 

.    15  00 
.    1300 
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f?00-tnd.  6  (6  Reserved) 1 7  00 

7  Parts: 

0-26 _ IS  00 

?7-45 I'OO 

46-51 ; '7  00 

52  : M  00 

53-209 - '9  00 

2T0^299..„ - - 2iOO 

300-399 12  00 

400-699... 20  00 

700-899 22  00 

900-999 29  00 

1000-1059 16  00 

1060-1119 13  00 

1 120-1 199 10  00 

1200-1499 18  00 

1500-1899 11  00 

1900-1939 1 1 .00 

1940- 194P 21  00 

1950-1999 24  00 

2000-fnd    9  50 

8  14  00 

9  Parts: 

l-lt>9 20  00 
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10  Parts: 

0-50 21  00 
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15  Parts: 

0-299  

300-799.. 


Price 
13  00 

WM 

„ 32.M 

800-tnd ~ " W.00 

16  Parts: 

0-149  

150-999.._ 

1000-End.- 

17  Parts; 

1  - 1 99     - 

200-239..„ 

240-End 

18  Parts; 

1  - 1 49 _.. 

150-279 - 

280-399 

400-End 

19  Parts; 

1-199 „ ; 

200-EBd 

20  Parts: 

1-399  1 
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500-tfKJ 

21  Parts: 

1-99 
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5  5  1  1401-tnd 24  OC' 
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Apr  1 
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19O0 
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lOOO 
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1990 
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Price 

29  Parts: 

0-99 '8  00 

100-499  8  00 

500-899 26  00 

900-1899   12  00 

1900-1910  (5§  1901  1  to  1910.999) 24  00 

1910(55  1910.1000  to  *n<j) l*  00 

1911-1925 '00 

1926 '2  00 

]<m-M - 25  00 

30  Parts: 

0-199 22  00 

200-699 1 4  00 

700-bvl 21  00 

31  Parts: 

0-199 15  00 

200-Efld I'OO 

32  Parts: 

1-39.  Vo(  1 15  00 

1-39,  Vol.  II "  00 

1-39,  Vol  III  18  00 

1-189 24  00 

190-399 23  00 

400-629 24  00 

630-699 „ 13  00 

700-799 _ 1 7  00 

800-End „ I'OO 

33  Parts: 

1-124 16jXl 

125-199 laroo 

200-End ^OO 

34  Parts: 

1-299 23  00 

300-399 14  OO 

400-En<J 27  00 

35  1000 

36  Parts: 

1  - 1 99 „ 1 2  00 

•200-End 25  00 

37  15  00 

38  Parts: 

0-17 24  00 

18-£nd 2!  00 

39  '4  30 

40  Parts: 

1-51 27  00 

52 25  00 

53-60 31  00 

61-80 13  00 

81-85 11  00 

86-99 26  00 

100-149 27  00 

150-189 23  00 

190-259 „ 13  00 

260-299 22  00 

300-399 1 1  OO 

400-424 „ 23  CO 

425-699 23  00 

700-789 .'. 17  00 

790-End    21  00 

41  Chapters: 

1,1-1  to  1-10                      13  00 

1,  1-11  to  Appendix.  7  (2  Reserved) 13  00 

3-6                                            „ 14  00 

7    6  00 

8  4  50 

9    13.00 

10-17 9.50 

13,  Vol  I,  Ports  1-5 13,00 

18,  Vol  II,  Ports  6-19 13.00 

13   Vol  HI  Ports  20-52 13.00 


Revision  Date 

Jury   ' 

;wc 
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!W0 

July  1 

!WC 

July  1 

!990 

July  ! 

IWO 

Juiv  ' 

)qgQ 

•  July  ! 
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July  1 

i?9C 

J'jiy   i 

'990 

july    ! 

19QC 

July  1 

1990 

July  ' 

1990 

July  ' 

'990 

July  1 

'990 

^  kly   1 

'984 

■  )uly  5 

19g4 

■■  July  ' 

1984 

iui»   I 

1990 

July  1 

'990 

July  ' 

1990 

'  July  " 

1989 

July  1 

1990 

July  1 

1990 

}ui»  i 

1990 

Julv  1 

1990 

July  1 

1990 

July  I 

1990 

July   i 

1990 

JuN  1 

1990 

July  1 

1990 

July  1 

1990 

July    1 

1990 

itiy   ' 

;99o 

;u'y    ' 

1990 

luly  1 

1990 

iohf  1 

1990 

July  • 

1990 

Juiy  t 

1989 

July  1 

1990 

July  1 

1990 

iuiy   1 

1990 

iuly  1 

1990 

July  1 

1990 

July  1 

1990 

July  1 

1990 

July  1 

1990 

July  1 

,  1990 

July  1 

1990 

'  July  ! 

1989 

July  1 

1990 

July  i 

■  990 

■"  July  ' 

1984 

'  July  ' 

1984 

"  July  1 

1984 

"  July  ' 

1984 

'■  July  ' 

1964   . 

o  July  1 

,  1984 

•  July  1 

,  1984 

•  July  ! 

1984 

•July 

1984 

•July 

1984 

Title  Prt" 

19   100 13  00 

1    100 8.50 

101 24  00 

102-200 1'  00 

201   End    13  00 

42  Parts: 

1  60 16  00 

6 1  -  399 6.50 

400  429 22  00 

430  End 24.00 

43  Parts: 

1   999      19  00 

1 000-3999 26.00 

4000  End   12.00 

44  22.00 

45  Parts: 

!    W9        16  00 

200  499   12.00 

500-1199 24.00 

1 200-Er,d 18  00 

46  Parts: 

•I   40       14  00 

41-69 IS  00 

*70-89 8.00 

90-139 12  00 

140-155 - 13  00 

156  165 14  00 

166-199 « 14.00 

200-499 20.00 

500  Ei^    11  00 

4?  Parts; 

0-19 '8  00 

20-39 1 8  00 

40-*9 9  50 

70-79     18  00 

80-End       20  00 

48  Chapters: 

1  (Pons  1-51) 29  00 

1  (Pons  52-99) 18  00 

llforts  20 1-251) 19  00 

?  (Ports  252-299) ^ 1200 

3  6 „ 19  00 

7-14 25.00 

15-End 27  00 

49  Parts: 

]  99 14  CO 

,00-177 28.00 

178   199 22.00 

200-399 20  00 

400-999 : 25  00 

1000-1199 18.00 

1200-End 19.00 

50  Parts: 

1    199      18  00 

200  599  15  00 

600  fid   14  00 

CrR  l.ndtx  and  Findings  Aids 30.00 

Complete  1991  CFi?  set 620.00 

ihcroficHe  O'R  Edition-. 

C3.Tiplete  set  (one-time  mailing) 185,00 

Subscrp'ion  (one-time  moiling) 185  00 

Subjcr.prion  (one-time  moiling) 188.00 

Subscnp'icn  (moiled  as  issued)   188.00 
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Oct.  1, 

1989 

Oct.  1, 

1989 

Oct    1, 

1989 

Oct   1, 

1989 

Oct    1. 

1989 

Oct.  1, 

1989 

Oct.  1, 

1989 

Oct   1 

1989 

Oct    1 

1989 

Oct.  1 

1990 

Oct    1 
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Oct.  1 
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Oct.  1 

1990 

Oct.  1 
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Oct.  1 

1990 

Oct.  1 

1990 

Oct.  1 

1990 

Od.  1 

1989 

Oct   1 

1990 

Oct.  1 

1989 

Oct.  1 

1989 

Od.  1 

1989 

Od.  1 

1989 

Od   1 

1989 

Od   1 

,  1989 

Od.  1 

,  1989 

Od.  1 

.  1989 

Od   1 

,  1989 

Od.  1 

.  1989 

Od.  1 

,  1989 

Od   1 

,  1989 

Od   1 

,  1989 

Od   1 

,  1989 

Od.  1 

.  1989 

Od.  1 

,  1989 

Od   1 

,  1989 

Od   1 

,  1989 

Od   1 

,  1990 

Oct.  1 

,  1989 

Od   1 

,  1989 

Od   1 

,  1989 

Jon    1 

,  1990 

1991 

1988 
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1990 

1991 

Revision  Date 
1991 


Title  »*f*«« 

Individuol  copies 2  00 

'  Becoust  Title  3  IS  on  onnuol  compilotion  rhis  .olum«  ond  <*  p'evioiB  voljmes  should  b« 
retoined  at  a  permonem  reterence  sourc» 

-  No  am«o*r"flt5  to  ttiij  volume  «»*re  promulgoted  during  «w  penod  Jor 
31,  1989   The    'R  votume  issued  Jonuory  1.  1987.  should  b*  rHomed 

-  No  amendments  to  nus  volome  wer«  proirvjlpoted  during  the  p*<Tod  Apr 
30.  1990.  The  CF«  volume  issuw)  April  1.  1989,  should  be  relomed 

*  No  omendmenli  to  this  volume  were  promulpoted  during  the  penod  July  1 
30    1990  The  CFR  volume  issued  July  V  1989.  should  be  retained 

"The  July  1.  1985  edition  of  3J  CFS  Pons  1-189  contoins  o  note  only  tw  Ports  1  39 
iBcJosive  for  the  M  le«t  of  the  Defense  Acquisition  Regulotions  in  Ports  1-39.  consuh  the 
three  CFR  volumes  issued  as  o(  July  1.  1984,  conlomnq  those  ports 

>■  The  July  1.  1985  edition  of  41  CFR  Chapters  1- 100  contains  a  note  only  lof  Chapters  1  to 
49  inclusive  For  the  Ml  tent  of  procurement  regulations  m  Chopters  I  to  49  consoH  the  eleven 
Cn  volumes  issued  as  of  July  1.  1984  contoimng  those  chapters 


1.  1987  to  Dec 


1    1089  10  Mar 


1989  to  June 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Wet'klv  r,jfT;pilaiinn  of 

Presidential 
Documents 


m, 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House 


The  Weekly  Compilat'on  car-ies  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  wee»< 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumuiat^ve  index  to 
Prior  issues  I 

Separate  indexes  are  published 
periodically   Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


*6466 


Superintendent  of  Documents  Subscriptions  Order  Form 


YES 


Charge  your  order. 
It's  easy! 


Cnjige  y^^  i^av  oe  WiepMweO  to  '■'«■  .3^0  mef 
d«sli  H  IM2I  783-3238  l-om  8  00  a  nn   lo  4  00  p  m, 
eas:efi  time  M.-viosy-f^iiav  (e»cet)i  io::av^i 


■   please  enter  my  subscription  tor  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 

Presidential  activities.  | 

Lj  $96.00  First  Class  CH  $55  00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $  All  prices  include  regular  domestic  postage  and  handling  and  are 
subject  to  change.  International  customers  please  add  25^. a. 

Please  Type  or  Print 

2.  3.  Please  choose  method  of  payment: 

[  1  Check  payable  to  the  Superintendent  of 

Documents 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


I    I  GPO  Deposit  Account 
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WHO:  Itif  CMficp  iif  thf  Kederal   Register, 
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documents 
4    \n  introduction  to  the  finduig  aids  of  the  m/CKR 
system 

WHY;  To  provide  the  putiiic  with  access   to  infurmution 
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Rules  and  Regulations 


Fe«lafal   RagiBtar 

Vol,  56,  No.  5 

Tu<»»d»y.  )amiary  8,  1991 


This  section  of  ttM  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wtiicfi  are  keyed  to  and  codified  in 
ttie  Code  of  Federal  Regulations,  wntc^  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regut^kxts  is  soW 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  Ustad  in  Vtm 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
AgiicuMural  Marfcct^g  Service 
7  CFR  Part  910 

(Lemon  Reg.  7511 

Lemone  Grown  in  CaRfomia  aixl 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

LSD  A. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  California-Arizona 
lemons  that  may  be  shipped  to  domestic 
markets  during  the  period  frcnn  January 
6  through  January  12, 1991.  Consistent 
with  program  objectives,  such  action  is 
needed  to  balance  the  supplies  of  fresh 
lemons  with  the  demand  for  such 
lemons  during  the  period  specified.  This 
action  was  recommended  by  the  Lemon 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order. 

EFFCCnvi  DATES:  Regulation  751  (7  CFR 
part  910)  is  effective  for  the  period  from 
January  8  through  January  12. 1991. 
FOR  FURTHER  INFORMATKW  CONTACT 
Patricia  A.  Petrella.  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture  (Department),  Room  2524-S, 
P.O.  Box  96458.  Washington,  DC  20090- 
6456;  telephone:  (202)  475-3920. 
SUPKEMENTARY  INFORIMATtON:  This 
final  rule  is  issued  under  Marketing 
Order  910  (7  CFR  pari  910).  as  amended, 
regulating  the  handHng  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  onder  the  Agricultural 
Markehng  Agreement  Act  of  1937.  as 
amended,  hereinafter  referred  to  as  the 
Act. 


This  final  rute  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Parsuairt  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actiorw  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
1  hus,  both  statues  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  CaHfomia  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,000  lenwn  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Sn>all  Business  Administration  (13  CFR 
121.601)  88  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
a^cultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  handlers 
and  producers  of  California-Arizona 
lemons  may  be  classified  as  small 
entities. 

The  California-Arizona  lemon 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  Committee's  revised  eshmate 
of  the  1990-01  production  is  41,644  cars 
(one  car  equals  1,000  carions  at  38 
pounds  net  weight  each),  compared  to 
37,881  cars  during  the  1989-90  season. 
The  production  area  is  divided  into 
three  districts  which  span  California 
and  Arizona.  The  Committee's  revised 
estimate  for  District  1,  central 
California,  1990-91  production  at  4,926 
cars  compared  to  the  4,158  cars 
produced  in  1989-90.  In  District  2, 
southern  Cahfomia,  the  crop  is  expected 
to  be  24,700  cars  compared  to  the  24,292 
cars  produced  last  year.  In  District  3,  the 
California  desert  and  Arizona,  the 
Committee's  revised  estimate  is  12,018 
cars  compared  to  the  9,438  cars 


produced  last  year.  According  to  the 
.National  Agricultural  Statistics  Service, 
1990-^  lemon  production  is  expected  to 
total  40,200  cars,  8  percent  abo\e  the 
1989-90  season  and  1  percent  mote  than 
the  crop  utilized  in  1988-89.  This 
estimate  will  be  reviewed  in  foUowing 
weeks  to  account  for  losses  in  the  lemon 
crop  due  to  the  recent  devastating 
freeze. 

The  three  basic  oulkls  for  California 
Arizona  lemons  are  the  domestic  fresh, 
export  and  processing  markets.  The 
domestic  (regulated)  fresh  market  is  a 
preferred  market  for  Cahfomia -Ax;  zona 
lemons.  Based  on  its  initial  crop 
estimate  of  42,412  cars,  the  Committee 
estimates  that  about  42.2  percent  of  the 
1990-91  crop  will  be  utilized  in  fresh 
domestic  channels  (17.900  cars), 
compared  with  the  1989-90  total  of 
16.600  cars,  about  44  percent  of  the  total 
production  of  37.881  cars  m  1999-SO, 
Fresh  exports  are  projected  at  20 
percent  of  t)»e  total  1990-?!  crop 
uiiliiation  compared  with  22  percent  m 
1989-90.  Processed  and  other  uses 
would  account  for  the  residua!  37.8 
percent  compared  with  34  percent  of  the 
1989-90  crop. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  910  are  intended  to  provide 
benefits  to  growers  and  consumers. 
Reduced  fluctuations  in  supplies  and 
prices  result  from  regulating  shipping 
levels  and  contribute  to  a  more  stable 
market.  The  intent  of  regulation  is  to 
achieve  a  more  even  distribution  of 
lemons  in  the  market  throughout  the 
marketing  season  and  to  avoid 
unreasonable  fluctuations  in  supplies 
and  prices. 

Based  on  the  Committee  s  marketing 
policy,  the  crop  and  market  mformanon 
provided  by  the  Committee,  and  other 
information  available  to  the 
Department  the  costs  of  impieraentmg 
the  regulations  are  expected  to  be  more 
than  offset  by  the  potential  benefits  of 
regulation. 

Reporting  and  recordkeeping 
requirements  under  the  lemon  marketing 
order  are  required  by  the  Committee 
from  handlers  of  lemons  However 
handlers  in  turn  may  require  individual 
growers  to  utilize  certain  reporting  and 
recordkeeping  practices  to  enable 
handlers  to  carry  out  their  functions. 
Costs  irrcurred  by  handlers  m 
connection  with  recordkeeping  artd 
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reporting  requirements  may  be  passed 
on  to  growers. 

The  Committee  submitted  its 
marketing  policy  for  the  1990-91  season 
to  the  Department  on  June  19.  The 
marketing  policy  discussed,  among  other 
things,  the  potential  use  of  volume  and 
size  regulations  for  the  ensuing  season. 
The  Committee  considered  the  use  of 
volume  regulation  for  the  season.  This 
marketing  policy  is  available  from  the 
Committee  or  Ms.  Petrella.  The 
Department  reviewed  that  policy  with 
respect  to  administrative  requirements 
and  regulatory  alternatives  in  order  to 
determine  if  the  use  of  volume 
regulations  would  be  appropriate. 

The  Committee  met  publicly  on 
January  2, 1991,  in  Newhall,  California, 
to  consider  the  current  and  prospective 
conditions  of  supply  and  demand  and, 
by  a  7  to  3  vote  and  with  one  abstention, 
recommended  that  425.000  cartons  is  the 
quantity  of  lemons  deemed  advisable  to 
be  shipped  to  fresh  domestic  markets 
during  the  specified  week.  The 
marketing  information  and  data 
provided  to  the  Committee  and  used  in 
Its  deliberations  were  compiled  by  the 
Committee's  staff  or  presented  by 
Committee  members  at  the  meeting. 
This  information  included,  but  was  not 
limited  to,  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  the  preceding 
week's  shipments  and  shipments  to 
date,  crop  conditions,  weather  and 
transportation  conditions,  and  a 
reevaluation  of  the  prior  week's 
recommendation  in  view  of  the  above. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1990-91  marketing  policy.  This 
recommended  amount  is  126,000  cartons 
above  the  estimated  projections  in  the 
Committee's  current  shipping  schedule. 

During  the  week  ending  on  December 
29, 1990,  shipments  of  lemons  to  fresh 
domestic  markets,  including  Canada, 
totaled  287,000  cartons  compared  with 
282,000  cartons  shipped  during  the  week 
ending  on  December  30, 1989.  Export 
shipments  totaled  24,000  cartons 
compared  with  116,000  cartons  shipped 
during  the  week  ending  on  December  30, 
1989.  Processing  and  other  uses 
accounted  for  423,000  cartons  compared 
with  217,000  cartons  shipped  during  the 
week  ending  on  December  30, 1989. 

Fresh  domestic  shipments  to  date  for 
the  1990-91  season  total  6,672,000 
cartons  compared  with  6,450,000  cartons 
shipped  by  this  time  during  the  1989-00 
season.  Export  shipments  total  3,005,000 
carions  compared  with  3,247,000  cartons 
shipped  by  this  time  during  1989-90. 
Processing  and  other  use  shipments  total 
6,745,000  cartons  compared  with 


4,713,000  cartons  shipped  by  this  time 
during  1989-90. 

For  the  week  ending  on  December  29, 
1990,  regulated  shipments  of  lemons  to 
the  fresh  domestic  market  were  287,000 
cartons  on  an  adjusted  allotment  of 
244,000  cartons,  resulting  in 
overshipments  of  23,000  cartons. 
Regulated  shipments  for  the  current 
week  (December  30, 1990,  through 
January  5, 1991)  are  estimated  at  310,000 
cartons  on  an  adjusted  allotment  of 
352,000  cartons.  Thus,  undershipments 
of  42,000  cartons  should  be  carried 
forward  to  the  week  ending  on  January 
12, 1991. 

The  average  fob.  shipping  point  price 
for  the  week  ending  on  December  29, 
1990,  was  $13.83  per  carton  based  on  a 
reported  sales  volume  of  267,000  cartons 
compared  with  last  week's  average  of 
$9.28  per  carton  on  a  reported  sales 
volume  of  341.000  cartons.  The  1990-91 
season  average  fob  shipping  point 
price  to  date  is  $12.00  per  carton.  The 
average  fob  shipping  point  price  for 
the  week  ending  on  December  30, 1989, 
was  $13.91  per  carton;  the  season 
average  f.o  b.  shipping  point  price  at  this 
time  during  1989-90  was  $13.71  per 
carton. 

The  Department's  Market  News 
Service  reported  that,  as  of  January  2, 
the  demand  for  lemons  is  good  and  the 
market  is  steady.  At  the  meeting, 
Committee  members  also  reported  that 
demand  for  lemons  is  good.  Two 
members  commented  that  there  was 
some  resistance  on  the  part  of  buyers  in 
purchasing  the  larger  sized  lemons  due 
to  elevated  prices.  In  discussing  the 
effects  of  the  recent  freeze,  the  majority 
of  Committee  members  commented  that 
more  information  was  needed  to  assess 
the  full  extent  of  the  damage, 
particularly  in  District  2.  The  Committee 
discussed  the  pros  and  cons  of 
implementing  volume  regulation.  Three 
Committee  members  supported  open 
movement,  indicating  that  handlers 
should  have  the  opportunity  to  ship  as 
much  fruit  as  they  deem  appropriate. 
However,  the  majority  of  Committee 
members  favored  continuing  regulation 
at  this  time.  Thus,  the  Committee,  by  a  7 
to  3  vote  and  with  one  abstention, 
recommended  volume  regulation  for  the 
week  ending  on  January  12, 1991. 

Limiting  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  from 
Januarj'  6  through  January  12, 1991, 
would  be  consistent  with  the  provisions 
of  the  marketing  order  by  tending  to 
establish  and  maintain,  in  the  interest  of 
producers  and  consumers,  an  orderly 
flow  of  lemons  to  market. 

Based  on  considerations  of  supply  and 
market  conditions,  it  is  found  that  this 


action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  and  engage  in  further 
public  procedure  with  respect  to  this 
action  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  This  is  because 
there  is  insufficient  time  between  the 
dale  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  policy  of  the 
Act. 

In  addition,  market  information 
needed  for  the  formulation  of  the  basis 
for  this  action  was  not  available  until 
January  2, 1991,  and  this  action  needs  to 
be  effective  for  the  regulatory  week 
which  begins  on  January  6, 1991. 
Further,  interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting,  and  handlers  were  apprised  of 
its  provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements,  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

2.  Section  910.1051  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§910.1051    l.amon  Regulation  751. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from  January 
6  through  January  12, 1991,  is 
established  at  425.000  cartons. 
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Dated:  January  3, 19»1. 
VohtTi  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc.  91-439  Filed  1-7-91,  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

1 2  CFR  Parts  208  and  250 

[t}ockttNo.R-06MI 

Regulation  H— Payment  of  Dividends 
by  State  Bank  Members  of  the  Federal 
Reserve  System;  Miscellaneous 
Interpretations;  Correction 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  correction  of 
effective  date. 

summary:  This  document  corrects  a 
final  rule  document  which  appeared  in 
the  Federal  Register  on  December  26, 
1990.  55  FR  52982  In  that  document,  the 
Board  added  a  new  section  to 
Regulation  H  (part  208)  and  made 
technical  changes  to  part  250  by 
redesignating  \\  250.101  through  250.103 
as  S  S  208.125  through  208.127  in  part  208. 
Part  250  was  further  amended  by 
removing  S  250.104.  An  effective  date  for 
the  changes  to  part  250  was  omitted 
from  this  document  The  changes  to  part 
250  are  effective  as  of  December  20. 
1990.  the  same  effective  date  as  for 
§  208.19(b)  of  the  final  rule. 

EFFECnve  DATE:  The  amendments  to 

part  250  are  effective  as  of  December  20, 

1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  orLawranne 
Stewart,  Attorney  (202/452-3513],  Legal 
Division;  or  Rhoger  Pugh,  Manager. 
Policy  Development  (202/728-5883).  or 
Charles  Holm.  Senior  Accountant  (202/ 
452-3.5,.:'!.  Division  of  Banking 
Supervision  and  Regulation.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Wdshinglon.  DC  20551.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
( "TDD").  Dorothea  Thompson  (202/452- 
3544). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  3, 1991. 
William  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  91-353  Filed  1-7-91:  8:45  amJ 

BIU.IMS  CODE  6210-01-41 


SMALL  BUSINESS  ADMtNtSTRATiON 
13  CFR  Part  115 

Surety  Borul  Guarantee,  Pilot 
Preferred  Surety  Bond  Guarantee 
Program 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

summary:  This  rule  revises  13  CFR  part 
115.  to  conform  it  to  Section  216  of 
Public  Law  101-574,  The  Small  Business 
Administration  Reauthorization  and 
Amendments  Act  of  1990,  approved 
November  15, 1990  by  extending  the 
period  of  the  Pilot  Preferred  Surety  Bond 
(PSB)  Guarantee  Program  to  September 
30, 1994.  Since  this  rule  merely 
implements  the  cited  statute,  it  is 
published  in  final  form  without 
opportunity  for  comment. 
EFFECTIVE  DATE:  January  8. 1991. 
ADDRESSES:  Dorothy  Kleeschulte, 
Assistant  Administrator  for  Surety  Bond 
Guarantees.  Small  Business 
.ALdministratioa  4040  North  Fairfax 
Drive,  Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Parker.  Jr..  Special  Assistant 
for  Surety  Guarantees,  (703)  235-2717. 
SUPPLEMENTARY  INFORMATION:  This  rule 
i«  not  a  major  rale  under  the 
requirements  of  Executive  Order  12291. 
It  will  not  result  in  an  annual  economic 
effect  of  $100,000,000  or  more  because  it 
merely  extends  the  period  of  the  Pilot 
PSB  Program  from  September  30, 1992  to 
September  30, 1994.  Nor  will  the  rule 
result  in  a  major  increase  in  costs  for 
consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
product! \'ity.  innovation,  or  on  the 
ability  of  U.S.-based  businesses  to 
compete  in  domestic  or  export  markets. 

SBA  certifies,  pursuant  to  the 
Reg-olatory  Flexibility  Act,  (5  U.S.C.  601 
et.  seq.\  that  this  final  rjle  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smaii  entities. 
There  are  no  alternatives  to  this  rale 
since  the  change  is  mandated  by  statute. 
This  rule  does  not  duplicate,  overlap  or 
conflict  with  any  existing  Federal  rules. 

This  final  rule  does  not  contain  any 
requirements  which  are  subject  to 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C,  ch.  35). 

SBA  certifies  that  this  rule  does  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  m  accordance  with 
Executive  Order  12612.  Pursuant  to  the 


Administrative  Procedure  Act  (5  U.S.C. 
553(b))  the  SBA  finds  that  notice  and 
public  comment  procedures  are 
unnecessary  because  this  change  in  the 
current  regulations  has  been  mandated 
by  statute. 

Ust  of  SubiecU  ta  13  CFR  Part  115 

Small  business.  Surety  bonds. 

Accordingly,  pursuant  to  the  anthorrty 
contained  in  section  5(b)|6)  of  the  Small 
Business  Act  (15  L'.S.C.  634|b)t6))  and 
section  308(c)  of  the  Small  Busii>e89 
Investment  Act  (15  U.S.C.  687(c)),  part 
115.  title  13  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  115— SURETY  BOND 
GUARANTEE 

1.  The  authority  citation  for  part  115  is 
revised  to  read  as  follows: 

Authority:  Title  rV'.  Par!  B  of  the  Small 
Business  Investment  .^ct  of  1*4,^8,  as  emended 
(15  U.S.C.  «rb  and  c,  M«a.  SWM,  the 
Inspector  General  Act  of  IS^'B  (5  U.S.C  App. 
ri,  Pub.  L.  100-590,  Titie  U.  Pub.  L  -101-574. 
Sec.  216. 

2.  Section  115 10  Policy  is  amended  by 
removing  from  parag'-Bph  (el  Durotion  of 
PSB  Program  the  dare  •1992"  both  times 
it  appears,  and  adding  ■'1994"  in  lieu 
thereof. 

Dated.  December  14, 1990. 
June  Nichols. 

Acting  Deputy  Administrator. 
[FR  Doc.  n-207  Filed  l-7-«l  a45  am) 

BILUNG  COOC  I 


DEPARTTI«ENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

lOockel  No.  90-NI»-277-AD;  Amendment 
3»-6aS51 

Airworthiness  Directives;  Boelr^g 
Model  757  Series  A.rptanes  Equipped 
With  Pratt  &  Whitney  Engines 

agency:  Federal  Aviation 
Adrauustration  (FAA).  DOT. 
ACnOH:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD), 
applicable  to  certain  BocTng  .Model  757 
series  airplanes  equipped  with  Pratt  A 
Whitney  engines,  which  requires  an 
inspecbon  for  damajje  to  the  engine  strut 
fuel  tube  and  tube  8upp<jrt  bracket; 
repair,  if  nece.ssary:  and  replacement  oi 
an  aluminum  tube  support  retainer 
channel  with  a  similar  channel 
fabricated  from  intonel.  This 
amendment  is  prompted  by  two  reports 
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of  a  fuel  leak  caused  by  a  fastener 
migrating  through  the  aluminum  retainer 
channel  and  chafing  a  hole  in  the  fuel 
supply  tube.  This  condition,  if  not 
corrected,  could  result  in  a  fuel  leak 
within  the  engine  strut  and  possible  fire. 

EFFCCTtVI  OATE  January  22. 1901. 
AOOKEMtt:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mike  Kaszycki.  Propulsion  Branch. 
ANM-140S;  telephone  (206)  227-2669. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW  , 
Renton.  Washington  98055-4056. 
SUFFUMENTARY  INFORMATION:  Two 
operators  have  recently  reported  a  fuel 
leak  in  the  engine  strut  caused  by  a  tube 
support  bracket  fastener  chafing  a  hole 
in  the  fuel  supply  tube  on  Boeing  Model 
757  series  airplanes  equipped  with  Pratt 
k  Whitney  engines.  Both  leaks  were 
discovered  during  airplane  ground 
operations.  The  damage  appears  to  be 
induced  by  vibration  of  the  tube  support 
brackets,  resulting  in  fatigue  cracks  and 
excessive  wear  around  the  aluminum 
retainer  channel  fastener  holes.  If  not 
detected,  the  fatigue  cracking  and 
excessive  wear  can  eventually  lead  to 
bracket  fastener  pulling  through  the 
aluminum  retainer  channel  and  chafing 
a  hole  in  the  fuel  supply  tube.  In 
addition  to  the  reported  fuel  leaks, 
numerous  operators  have  reported 
similar  vibration  damage  to  the  tube 
support  brackets.  This  condition,  if  not 
corrected,  could  result  in  a  fuel  leak 
within  the  engine  strut  and  subsequent 
fire. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
29A0038.  Revision  1.  dated  November  8, 
1990,  which  describes  procedures  for 
inspection  for  damage  of  the  retainer 
channel  and  fuel  tube  assembly,  and 
replacement  of  one  of  the  aluminum 
retainer  channels  with  a  similar  channel 
fabricated  from  inconel. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  tj-pe  design,  this  AD  requires  a 
one-time  inspection  of  the  retainer 
channel  and  fuel  supply  tube  for 
damage,  and  replacement  of  the 
aluminum  retainer  channel  with  an 
inconel  equivalent,  in  accordance  with 
the  service  bulletin  previously 
described.  Any  damage  detected  as  a 


result  of  the  inspection  is  required  to  be 
repaired  prior  to  further  flight. 

Additionally,  this  AD  requires 
operators  to  submit  a  report  to  the  FAA 
of  any  damage  detected  during  the 
inspection.  The  FAA  is  planning  to  use 
this  information  to  determine  whether 
further  rulemaking  action  will  be 
necessary  to  protect  the  fuel  tube  within 
the  engine  strut. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
0MB  Control  Number  2120-0056. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulations 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  3»-( AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
lanuarv  12, 1983):  and  14  CFR  11.89. 

S39.13    lAm«nd«dl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  757  series  airplanes 
equipped  with  Pratt  ft  Whitney  engines, 
as  listed  in  Boeing  Alert  Service  Bulletin 
757-29A0038,  Revision  1.  dated 
November  8. 1990,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  possibility  of  fuel  leikage  in 

the  engine  strut,  accomplish  the  following: 

A.  Within  45  days  after  the  effective  date 
of  this  AD,  accomplish  the  following  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-29A0038.  Revision  1,  dated 
November  8, 1990: 

1.  Visually  inspect  the  retainer  channel  and 
fuel  tubing  within  the  engine  stmt  for 
damage.  If  any  damage  is  detected,  repair 
prior  to  further  flight. 

2.  Replace  the  aluminum  retainer  channel 
at  station  179  with  an  inconel  retainer 
channel. 

B.  Within  30  days  after  accomplishing  the 
inspection  required  by  paragraph  A.  of  (his 
AD,  submit  a  report  of  inspection  findings 
from  those  inspections  from  which  it  was 
determined  that  the  aluminum  tube  support 
retainer  channel  was  damaged,  to  the 
Manager,  Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue  SW..  Renton,  Washington 
98055-4056:  rapid  fax:  (206)  227-1181. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FARs  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington. 

This  amendment  becomes  effective 
January  22. 1991. 
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Issued  in  Renton,  Washington,  on 
December  24, 1990. 
Datrell  M.  Pederson, 

A  cting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Serv-ice. 
[FR  Doc.  91-270  Filfd  1-7-91;  8:45  am] 

BILLING  CODE  4910-1S-M 


14  CFR  Part  39 

[Docket  No.  90-NM-12S-AD;  Amendment 
39-68511 

Airworthiness  Directives;  Boeing 
Model  757-200  Series  Airplanes 

aqency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  757  series 
airplanes,  which  requires  modification 
of  the  engine  and  cargo  compartment 
fire  extinguishing  wiring  and  plumbing 
to  preclude  improper  connection  during 
maintenance.  This  action  also  provides 
for  termination  of  the  required 
inspections  and  functional  tests  of  the 
engine  and  cargo  fire  extinguishing 
systems  required  by  an  existing  AD 
following  system  maintenance.  This 
amendment  is  prompted  by  reports  of 
crossed  wiring  and  plumbing  in  the 
engine  and  cargo  compartment  fire 
extinguishing  system  on  Boeing  Model 
757  airplanes.  This  condition,  if  not 
corrected,  could  result  in  severe  damage 
to  an  airplane  in  the  event  of  an  engine 
or  cargo  compartment  fire. 
EFFECTIVE  DATE:  February  4. 1991. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P  O.  Box  3707,  Seattle.  Washington. 
96124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington, 
FOR  further  information  CONTACT. 
Mr.  Michael  Kaszycki.  Seattle  Aircraft 
Certification  Office.  Propulsion  Branch. 
A.\M-140S;  telephone  (206)  227-2669. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  757  series  airplanes, 
which  requires  modification  of  the 
engine  and  cargo  compartment  fire 
extinguishing  wiring  and  plumbing  to 
p-ecliide  improper  connection  during 


maintenance,  was  published  in  the 
Federal  Register  on  July  17. 1990  (55  FR 
29064).  Accomplishment  of  this 
modification  constitutes  terminating 
action  for  the  repetitive  inspections 
required  by  AD  89-03-51,  Amendment 
39-6213  (54  FR  20118,  May  10, 1989). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  requested  that  the 
comphance  period  be  extended  to  48 
months  from  the  proposed  24  months,  so 
that  the  modification  may  be 
accomplished  during  scheduled 
maintenance.  This  was  requested  due  to 
the  number  of  airplanes  affected, 
coupled  with  the  number  of  manhours 
required  to  accomplish  the  modification. 
The  FAA  concurs.  AD  89-03-51  requires 
repetitive  inspections  and/or  functional 
checks  of  the  system  after  each 
performance  of  maintenance  where 
wiring  or  plumbing  is  disconnected  until 
the  modification  is  accomplished. 
Because  the  inspections  and/or 
functional  checks  serve  as  an  interim 
safety  measure,  the  FAA  has  determined 
that  \he  extension  of  the  compliance 
time  to  48  months  for  the  modification 
will  not  have  an  adverse  impact  on 
safety.  The  final  rule  has  been  revised 
accordingly. 

Since  issuance  of  the  NPRM,  the  FAA 
has  become  aware  that  the  proposed 
modification  has  been  incorporated  on 
airplanes  in  production,  starting  with 
line  number  256.  Because  AD  89-03-51 
applies  to  all  Model  757  series  airplanes, 
those  airplanes  are  currently  subject  to 
the  repetitive  inspection  and  functional 
test  requirements  of  that  AD.  Since  the 
FAA's  intent  in  adopting  this  AD  is  to 
allow  the  termination  of  those 
inspections  and  tests  upon 
accomplishment  of  the  modification,  the 
final  rule  has  been  revised  to  clarify  that 
the  inspections  and  tests  may  be 
terminated  for  airplanes  on  which  the 
modification  was  incorporated  in 
production. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
t}ie  AD. 

There  are  approximately  254  Model 
757-200  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  104  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  82  manhours 


per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Modification 
parts  are  estimated  to  cost  S3.434  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $696,256. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
mle"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

{39.13    [AnMnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  757  genet 

airplanes,  certificated  in  any  category. 
Comphance  required  within  the  next  48 
months  after  the  effective  date  of  this 
AD,  unless  previously  accomplished. 

To  preclude  cross  connection  of  engine  and 
cargo  compartment  fire  extinguishing  wiring 
and  plumbing  during  maintenance, 
accomplish  the  following: 

A.  Modify  the  engine  and  cargo 
compartment  fire  extinguishing  system  wiring 
and  plumbing  in  accordance  with  Boeing 
Service  Bulletin  757-26-0020,  dated  March  22. 
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19M.  AocooiplulinMBt  of  thii  modification 
cofuUhttM  termuMting  action  for  the 
repelitivi  iMp«ctioiu  and  functional  te«U 
required  by  Air»MorthineM  Directive  89-03- 
51,  Amendment  38-6213.  on  Boeing  Model 
757-200  airplane*  foUowing  maintenance  on 
the  engine  and  cargo  compartment  fire 
extinfuiahing  wiring  and  plumbing 

N«lK  The  Bodification  required  by  this 
paragraph  waa  iacoiporated  in  production  on 
airplane*.  Use  numfaen  256  and  subaequent. 
Acoordingly.  tkta  paragraph  terminate*  the 
repetitive  mspection  and  functional  test 
requirement*  of  AD  a»-03-^l  for  those 
airplanes. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
proride*  an  aooeptable  level  of  safety,  may 
be  oaed  wban  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  requa*t  should  be  submitted 
directly  to  the  Maaager.  Seattle  ACX).  and  a 
ropy  sent  to  the  oognitant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  AGO 

C.  Special  fhght  permits  may  be  issued  in 
accordance  wiA  FAR  21197  and  21.199  to 
operate  atrplaa«*  to  •  ba*e  in  order  to 
comply  witix  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appnjpriate  service  documents  from  the 
manufactnrer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  96124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton.  Waahington. 

This  amendaient  becmnes  effective 
February  4,  IMl. 

Issued  io  Ronton.  Washmgton.  on 
December  17. 199a 
Letoy  A.  Keith. 

Manager.  Transport  Ajrpiane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  91-272  Filed  1-7-91;  8:45  am) 
WUJNGCOOC  4ti*-ts-a 


14  CFR  Part  39 

[Oocktt  No.  9O-NM-270-AO-,  Amendmsnt 
39-68531 


AirworthinaM  Directives;  Boeing 
Model  767  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  fFAA).  DOT. 
ACTIOM:  Final  rule. 

SUMMAJIY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD). 
apphcable  to  certain  Boeing  Model  767 
series  airplanes,  which  currently 
requires  inspection  of  wiring  clearances 
in  the  aft  fairing  areas  of  the  left  and 
right  strut  bulkheads:  repair,  if 
necessary;  and  repositioning  of  wire 


bundles  and  wrappmg  of  wire  bundles 
and  hydraulic  tubing  where  insufficient 
clearances  are  found.  This  amendment 
requires  that  two  additional  airplanes 
be  added  to  the  applicability  statement 
of  the  original  AD.  This  amendment  is 
prompted  by  a  report  that  two  airplanes 
were  inadvertently  delivered  without 
the  inspection  required  by  the  original 
AD.  This  condition,  if  not  corrected, 
could  result  in  a  fire  caused  by  ignition 
of  leaking  hydraulic  fluid  by  the 
electrical  arcing. 

EFFECnVE  DATB:  January  14. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Susan  Letcher.  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-267a  Mailing 
address;  FAA,  Northwest  Mountain 
Regioa  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  On  June 
5, 1990,  the  F.AA  issued  AD  90-13-06. 
Amendment  39-6633  (55  FR  23889,  June 
13. 1990).  to  require  inspection  of  wiring 
clearances  in  the  aft  fairing  areas  of  the 
left  and  right  strut  bulkheads  on  certain 
Boeing  Model  767  series  airplanes; 
repair  of  damage,  if  necessary;  and 
repoaiUomng  of  wire  bundles  and 
wrapping  of  wire  bundles  and  hydraulic 
tubing  where  sufficient  clearances 
cannot  be  obtained.  That  action  was 
prompted  by  reports  of  nine  cases  of 
insufficient  clearance  between  wiring 
and  hydraulic  components  in  the  aft 
fairings  of  the  left  and  right  engine 
struts.  In  three  of  these  instances,  the 
chafing  of  wires  serving  the  alternating 
current  motor  pump  (ACMP)  resulted  in 
electrical  arcing.  In  one  case,  this  arcing 
cauaed  damage  to  the  supply  port  boss 
of  a  hydraulic  reservoir  and  subsequent 
leakage  of  hydrauhc  fluid.  This 
condition,  if  not  corrected,  could  result 
in  a  fire  due  to  the  ignition  of  leaking 
hydrauhc  fluid  caused  by  the  electrical 
arcing. 

Since  issuance  of  that  AD.  the  FAA 
has  reviewed  and  approved  Boeing 
Alert  Service  Bulletin  767-29A0054. 
Revision  1,  dated  May  24, 1990;  and 
Revision  2.  dated  November  8, 1990; 
which  describe  procedures  for 
inspection  of  wire  bundle  clearances, 
relocation  of  wiring,  and  wrapping  of 
wire  bundles  and  hydraulic  tubmg. 


Additionally,  Revision  2  increases  the 
effectivity  of  the  service  bulletin  to 
include  two  additional  aiiplanes.  These 
two  airplanes  were  not  included  in  the 
applicability  of  the  AD  90-13-06. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  the  tame  type 
design,  this  AD  supersedes  AD  90-13-06 
to  also  require  inspection  and 
modification  of  two  additional 
airplanes,  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  thia  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

the  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  govemmenL  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procediires  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2,  Section  39.13  is  amended  by 
superseding  Amendment  39-6633  (55  FR 
23889,  June  13, 1990),  AD  90-13-06,  with 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  767  series 

airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  767-29ACX)54,  dated  March  26, 
1990,  and  airplanes  line  numbers  308  and 
311,  certifcated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  fire  caused  by  the  chafing  of 

wires  on  hydraulic  components,  accomplish 

the  following: 

A.  For  airplanes  listed  in  Boeing  Alert 
Service  Bulletin  767-29A0054,  dated  March 
26, 1990:  Within  500  hours  time-in-service 
after  July  2. 1990  (the  effective  date  of 
Amendment  39-6633,  AD  90-13-06).  perform 
the  procedures  required  by  paragraph  C.  of 
this  AD. 

B.  For  airplanes  line  numbers  308  and  311: 
Within  500  hours  time-in-service  after  the 
effective  date  of  this  AD.  perform  the 
procedures  required  by  paragraph  C.  of  this 
AD. 

C.  Inspect  the  wire  bundles  in  the  aft 
fairing  areas  of  the  left  and  right  engine  struts 
to  determine  if  sufficient  separation  exists 
between  the  wire  bundles  and  hydraulic 
components,  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-29A0054,  dated  March 
26, 1990:  Revision  1.  dated  May  24. 1990;  or 
Revision  2,  dated  November  8. 1990.  If 
adequate  separation  is  not  present  prior  to 
further  flight,  repair,  adjust  the  wire  bundles, 
and  install  protective  coverings  on  the  wiring 
and  hydraulic  tubing  in  accordance  with  the 
Alert  Service  Bulletin. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  AGO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  AGO. 

E.  Special  Right  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124,  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton.  Washington. 

This  amendment  supersedes 
Amendment  39-6633,  AD  90-13-06. 


This  amendment  becomes  effective  January 
14.1991. 

Issued  in  Renton.  Washington,  on 
December  17, 1990. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-271  Filed  l-7-*l;  8:45  am] 

NLUNG  CODE  4«10-1»-ll 


14  CFR  Part  39 

[Docket  No.  S»-ANE-03;  Amdi  39-«610] 

Airworthiness  Directhres;  General 
Electric  Company  (QE)  CF6-80C2 
Series  Turt>ofan  Engines 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule:  correction. 

summary:  This  document  corrects  a 
clerical  error  wherein  part  numbers  for 
the  replacement  of  fuel  manifold 
systems  were  inadvertently  omitted 
while  being  transcribed.  The  above- 
captioned  Airworthiness  Directive  (AD) 
was  published  in  the  Federal  Register  on 
November  30. 1990  (55  FR  49611).  The 
noted  error  is  the  omission  of  Part 
Numbers  1303M31GO7  and  1303M32G07, 
which  should  have  appeared  in 
paragraph  (a)  of  the  text  of  the  AD.  In 
all  other  respects,  the  original  document 
is  correct. 

effective  date:  January  8, 1991. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  Airworthiness  Directive  (AD) 
applicable  to  certain  General  Electric 
(GE)  CF6-80C2  series  turbofan  engines 
was  published  in  the  Federal  Register  on 
Friday,  November  30. 1990  (55  FR  49611). 
The  following  correction  is  needed: 

PART  39— [CORRECTED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423. 
49  U.S.C.  lb6(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    (Corrected] 

2.  Section  39.13  is  corrected  as 
follows: 

On  page  49612  in  the  third  column  in 
paragraph  (a)  add:  "or  with  F/N 
1303M31G07  and  1303M32G07"  after 
"1303M32G06". 

Issued  in  Burlington,  Massachusetts, 
on  December  18, 1990. 
Jack  A.  Sain, 

Manager.  Engine  fr  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  91-274  Filed  1-7-91;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  90-CE-2»-ADi  Amendment  3»- 
6283] 

Airworthiness  Directives;  GROB 
WERKE  GmbH  A  Co.  KG  (BURKHAKT- 
GROB)  Models  G103  'Twin  Astir"  and 
G103  "Twin  II"  Gliders 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
apphcable  to  GROB  WERKE  GmbH  & 
Co.  KG  (BURKHAKT-CROB)  Models 
G103  "Twin  Astir"  and  C103  "Twin  11" 
gliders.  This  action  requires  the 
installation  of  a  special  forkhead  nut  on 
the  aileron  control  system.  A  report  has 
been  received  of  the  incorrect 
installation  of  the  aileron  connecting 
bolt  that  caused  a  jamming  of  the 
aileron  control  system.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  jamming  of  the  aileron  control 
system  because  of  such  incorrect 
installations. 

effective  date:  February  8. 1991. 
addresses:  GROB  Sen  ice  Bulletin  (SB) 
No.  TM  315-38/1,  dated  December  12, 
1989,  that  is  applicable  to  this  AD  may 
be  obtained  from  GROB  Systems 
Incorporated;  Aircraft  Division,  1-75  and 
Airport  Drive,  Bluffton.  Ohio  45817: 
telephone  (419)  358-9015.  This 
information  also  may  be  examined  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-29-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Heinz  Hellebrand.  Brussels  Aircraft 
Certification  Staff.  Europe,  Africa,  and 
Middle  East  Office,  FAA.  c/o  American 
Embassy,  B- 1000  Brussels,  Belgium: 
telephone  (322)  513.38.30  ext.  2718: 
Facsimile  (322)  230.68.99;  or  Mr.  Herman 
C.  Belderok,  Small  Airplane  Directorate. 
Aircraft  Certification  Service,  FAA, 
room  1544.  601  E.  12th  Street.  Kansas 
City.  Missouri  64106;  telephone  (816) 
426-6933. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
requiring  the  installation  of  a  special 
forkhead  nut  on  GROB  WERKE  GmbH  & 
Co.  KG  (GROB)  Models  G103  Twin 
.Astir"  and  G103  "Twin  11"  gliders  was 
published  in  the  Federal  Register  on 
August  24. 1990  (55  FR  34720).  The 
proposal  resulted  from  a  report  from  the 
Luftfahrt-Bundesamt  (LBA),  which  is  the 
airworthiness  authority  for  the  Federal 
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Republic  of  Germany,  that  an  unsafe 
condition  may  exist  on  the  affected 
gMen.  1W  LBA  teported  that  an 
accident  investigation  revealed  that  the 
owner  of  a  GROB  "Twin  Astir"  glider 
had  reimtatied  the  aileron  control 
conneding  bolt  in  the  downward 
direction.  When  this  bolt  is  in  tne 
dotvnward  position,  reciprocal 
interference  with  the  airbrake  conlroi 
connection  bolt  occurs,  which  could 
result  in  complete  functional  loss  of  both 
the  aileron  and  airbrake  control 
systems. 

GROB  has  issued  Service  Bulletin  (SB) 
No.  TM  315-^1.  dated  December  12. 
1989.  that  specifies  the  uistallation  of  a 
special  design  forkhead  nut  and  removal 
of  the  placard  that  cautions  against  the 
incorrect  installation  of  the  connecting 
bolt.  The  placard  is  located  on  the 
aileron  control  lever  adjacent  to  the 
connecting  bolt  and  was  used  as  an 
interim  fix.  The  LEA  classified  this  SB 
as  mandatory.  These  gliders  are 
manufactured  in  the  Federal  Republic  of 
Germany  and  are  type  certificated  for 
operation  in  the  United  States.  Under 
the  provisions  of  a  bilateral 
airworthiness  agreement,  the  LBA 
shared  the  above  information  with  the 
FAA. 

The  FAA  examined  the  findings  of  the 
LBA.  reviewed  all  available  informatioo. 
and  deterauned  that  AD  action  was 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States.  Consequently,  the 
FAA  proposed  an  amendment  to  part  39 
of  the  Federal  Aviation  Regulations  to 
include  an  AD  that  would  require  the 
instaliation  of  a  special  forkhead  nut  on 
the  aileron  control  systera  and  the 
removal  of  the  caution  placard  if 
installed  on  certain  GKOB  G103  gliders. 

Interested  persons  were  given  an 
opportimity  to  participate  in  the  making 
of  the  amendment  No  comments  were 
received  on  the  proposal  or  on  the  FAA 
determination  of  the  related  cost.  The 
FAA  has  determined  that  air  safety  and 
the  public  interest  require  the  adoption 
of  the  rule  as  proposed  except  for  minor 
editorial  corrections. 

It  is  estimated  that  there  are 
approximately  31  gliders  affected  by  this 
AD  in  the  U.S.  registry,  that  the 
installation  required  by  this  AD  will 
take  approximately  1  hour  at  S40  an 
hour,  and  that  parts  are  available  from 
the  manafacturer  at  no  cost.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$1,240. 

The  regutatiaas  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  goremment  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12281;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  snsall  oitities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"AOOOESSES". 

List  of  Sobfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adaption  of  ^  Amendnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Admioistration 
amends  14  CFR  pari  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED) 

1.  The  authonty  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U^C  1354(a).  1421  and  1423; 
49  U.S.C.  lOStdiJ  (Revised  Pub.  L  97-449, 
[anuary  12. 1983).  and  14  CFR  11.89. 

S  39.13    (AHMndad] 

2.  Section  39.13  is  amended  by  adding 
the  folkmring  new  AD; 

GROB  Wetke  GMBH  ft  Co.  KG  (GROB): 

Amendment  39-6283;  Docket  No.  90-CE- 

28- AD. 
Applicability:  Models  G103  "Twm  Astir" 
(including  'Trainer")  glidei^  (Serial  Numbers 
(S/N)  3000  through  3291)  and  G103  'Twin  11" 
(includinjt  "ACROH  gliders  (S/N  3501 
ttirough  37291.  certificated  in  any  category. 
Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD.  Hiiless  already  accomplished 

To  preclude  the  incorrect  installation  of  the 
aileron  system  connecting  bolt,  accomplish 
the  following: 

(a)  Modify  the  aLleroo  control  system  by 
irstalhng  a  GROB  forkhead  nut  (GROB  part 
number  103B-4229)  and  removing  the  placard 
that  caations  against  incorrect  installation  of 
the  connecting  bolts  located  on  the  aileroo 
control  lever  adjacent  to  the  connectuig  bolL 
if  insUUed.  as  descnbed  in  GROB  Service 
Bulletin  No.  TM  31&-38/1.  dated  December 
12.1989. 

(b)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  equtvaleni  level  of  safety  may  be 
approved  by  the  Mmager.  Bnisaeto  Aircraft 
CertificatioB  Staff,  Barope.  Africa,  and 
Middle  East  Office.  FAA,  c/o  American 
Fjnbassy,  B-1000  Brussels,  Betgiunc 
telephone  (322)  SUJMOcxt  2711:  FacMBiile 
(322)  230.88JB.  The  rs^aest  aiioaM  be 
forwarded  throagh  aa  appropriate  FAA 
Maintenance  iiispertor,  who  nay  add 
comments  and  then  send  It  to  the  Manager. 
Brussels  Aircraft  Certification  Staff. 

(c)  All  pertom  affected  by  this  directive 
may  obtaia  copies  of  the  decwwent  referrad 
to  herein  upon  nqwecl  to  GROB  Systems, 
InoonwratMi  Aircnft  Diviaioa,  I-7S  aad 
Airport  Drive.  BhdftaR,  Ohio  4Sn7;  telejAone 
(41«)  K8-«nS;  ar  aiajr  eKanine  tiM 
document  at  the  FAA.  Central  Regioa  Office 
of  the  Assistant  Chief  Counsel,  room  ISSB. 
601  E.  12th  Street  ICansas  City,  Missoori 
64106. 

This  amendment  becoiaes  effective  on 
February  S,  1901. 

Issued  in  Kansas  City,  Missouri,  on 
December  17, 199a 
Barry  D.  Cleuieots, 
Manager,  SaiaJI  Airpiane  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.i»-273  Filed  1-7-fll:  9:45  am] 
WUiM  OeW  4S1*-1S-M 


14  CFR  Part  39 

[Dockm  No.  90  WW  346  AD;  Amdt 
3»-6«54], 

AirworthineM  Directtves;  GQ  Secortty 
Parachutes,  trn^,  Model  No.  79A16e4- 
(    ) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


sussmary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  GQ  Security  Paradrates, 
Inc.,  Model  Na  79A1684-{    ),  parachute 
canopies  approved  tmder  Technical 
Standard  Order  (TSO)  C23b.  which 
currently  requires  removal  of  these 
canopies  from  service.  This  amendment 
requires  that  certain  parachute  canopies 
that  were  granted  an  alternate  means  of 
compliance  with  AD  8ft-0S-08  and 
continued  in  service,  must  be  inspected 
for  tensile  strength.  This  amendment  is 
prompted  by  reports  that  some  canopies 
recertified  in  accordance  with  an 
alternate  means  of  compliance  since 
1988  and  returned  to  service  have  now 
been  found  to  contain  deteriorated 
fabric.  This  condition,  if  not  corrected. 
could  result  in  a  torn  canopy  which 
would  prevent  safe  descent  of  the 
parachutist. 

EFftcnVE  DATE  January  14.  1991. 
ADORESSEt:  GQ  Sectu-ity  Parachutes. 
Inc..  no  longer  exists.  A  copy  of  all 
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documents  applicable  to  this  AD  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach. 
California. 

FOR  FURTHER  INFORMATION  CONTACT. 
Robert  T.  Razzeta  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office.  ANM-131L.  FAA,  Transport 
Airplane  Directorate,  3229  East  Spring 
Street  Long  Beach.  California  90806- 
2425;  telephone  (213)  988-5355. 
StJPMAKMTARV  information:  On 
March  7. 1988.  the  FAA  issued  AD  88- 
05-08.  AmendiBeat  39-5942  (53  FR  19768. 
May  3t  1988),  to  require  that  GQ 
Secuitty  Puacfautes.  Inc..  Model  No. 
79Al684-(    I.  parachute  canopies 
approved  vadet  TSO  C23b  be  removed 
froin  servioe.  That  action  was  prompted 
by  reports  that  several  of  the  canopies 
were  found  to  have  deteriorating  canopy 
fabria  This  condition,  if  not  corrected, 
could  result  in  a  torn  canopy,  which 
could  prevent  safe  descent  of  the 
paradiutist 

Since  Issuance  of  that  AD.  certain 
paradiute  canopies,  recertified  by 
variotis  FAA-approved  alternate  means 
of  compliance,  have  since  been  reported 
to  contain  deteriorated  fabric.  The  FAA 
concurrence  with  various  alternate 
means  of  compliance  with  AD  88-05-08 
was  based  upon  the  canopy  passing  a 
test  for  an  acidic  condition  of  the  fabric 
only.  OHiet  alternate  means  of 
compliance  demonstrated  both  a  fabric 
acidity  test  and  a  fabric  tensile  strength 
test  There  are  recent  reports  that  some 
canopies  were  returned  to  service  after 
acid-afTected  fabric  had  been 
neutralized  but  not  tested  for  fabric 
strength;  these  canopies  contained 
deteriorated  fabric.  This  situation 
presents  the  same  potentially  unsafe 
condition  addressed  by  the  existing  AD: 
deteriorated  fabric  could  result  in  a  torn 
canopy,  which  could  prevent  the  safe 
descent  of  the  parachutist. 

The  FAA  has  reviewed  and  found 
acceptable  Parachute  Industry 
Association  Publication  PIA-Technical 
Standard  108,  Parachute  Canopy  Fabric 
Tensile  Test  Non-Destructive  Method. 
dated  January  25, 1989,  which  describes 
a  method  of  testing  the  tensile  strength 
of  the  parachute  canopy  fabric. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  parachute  canopies  of 
the  same  type  design,  this  AD 
supersedes  AD  88-05-08  to  require  that, 
for  parachutes  which  were  previously 
granted  an  alternate  means  of 
compliance  and  returned  to  service,  the 


TSO  C23b  marking  be  removed  or 
obliterated  bom  the  parachute  canopy; 
the  canopy  muat  be  removed  from 
servioe  until  smch  tine  that  the  canopy 
passes  an  acidity  test  and  the  HA  falMic 
tensile  strength  test 

Since  ■  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  caute  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  wiH 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federaltam  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedtires  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regxilatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  othenvise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  SubjecU  in  14  CFR  Pail  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administraticm 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1354(a),  1421  and  1423: 
49  G.S.C  10a(g)  (Revised  Pub.  L  97-449. 
(anuary  12, 1SS3I;  and  14  CFR  11.89. 


§39.13    lAmwMled] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-5942  (53  FR 
19768,  May  31, 1988),  AD  88-05-08.  with 
the  following  new  airworthiness 
directive: 

GQ  Security  ParadwtM.  Inc.:  Applies  to 
Model  No.  79A1964-<     )  parschute  canopies 
approved  uader  TSO  C23h.  Compiiance 
required  as  indicated,  unless  previously 
accomplisfaed 

To  prevwjt  the  failure  of  parochule  canopy 
due  to  deteriorating  canopy  material, 
accompliah  Ihs  Allowing: 

A.  Prior  to  fardwr  use  after  June  17.  igae 
(the  effective  dale  of  Anendment  38-5942, 
AD  BS-0&-08).  feaove  or  obiiterate  the  TSO 
C23b  marking  from  the  parachute  canopy  and 
remove  the  canopy  from  service. 

E.  For  canopies  preNnously  granted  an 
alternate  means  of  compliance  M'ith  AD  0&- 
OS-08  aad  subsequently  returned  to  8er\nce: 
At  the  next  repack  after  the  effective  date  of 
this  amendment,  remove  the  canopy  frore 
service  until  the  reqnirwrenls  of  perajjraph 
B 1  and  B.2.  of  tius  AD  are  acoomptiibed 

1.  Deteraioe  tliat  caaopy  fabnc  ten«tie 
strength  is  acceptable  in  accordance  with 
Parachute  Industry  Association  Publicauon 
PIA-Technicai  Standard  loa  Parachute 
Canopy  Fabric  Tensile  Test.  NonDeslructive 
Method,  dated  )anuar>-  25, 1989 

2.  Test  the  nwfh  (netting)  material,  using 
Bromocresol  Green  Solutioa  to  determine  if  it 
IE  acidic.  If  it  is  addic.  the  canopy  cannot  l>e 
returned  to  service  uniess  the  acidic 
condition  is  neutralized 

Note  Washing  the  canopy  in  detergent  has 
been  found  to  be  effective  m  acid 
neutralization. 

C.  Acidify  tests  and  fabric  tensile  tests 
conducted  as  an  approved  alternate  means  of 
compliance  with  AD  88-<»-08  meet  the 
requirements  of  paragraphs  B  1  and  B.2  of 
this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide*  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Maiuiger.  L.os 
Angeles  Aircraft  CertiHcation  Offict'  (.^CO). 
FAA.  Transport  Airplane  Directorate 

A  copy  of  all  documents  applicable  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
or  at  the  Los  Angeles  Aircraft 
Certification  Office.  3229  Spnng  Street. 
Long  Beach.  California. 

This  amendment  supersedes 
Amendment  39-5942,  AD  88-05-08. 

This  amendment  t)ecomes  effecUve  )anuar>' 
14. 1991. 

Issued  in  Renton.  Washington,  on 
December  18. 1990. 
Darrell  M.  Podersoa. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen'ice. 
[FR  Doc  91-268  Filed  1-7-91.  fl:45  an) 
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14CFRPai139 

[Docktt  No.  90-CE-27-AO;  Amdt  39-6849] 

Airworthineu  Directives;  Piper  Modei 
PA-24-260  Alrpianes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Piper  Model  PA-24-260 
airplanes.  This  action  requires  the 
installation  of  a  manually  controlled 
heated  alternate  air  induction  system.  It 
has  been  determined  that  airplane 
operation  in  icing  conditions  can  result 
in  ice  formations  that  prevent  the 
opening  of  the  spring-loaded  alternate 
air  door.  This  AD  is  intended  to  prevent 
inadvertent  engine  stoppage  while  flying 
in  weather  conditions  conducive  to 
induction  system  icing. 
EFFECTIVE  DATE;  February  6, 1991 
AOOflESSES:  Piper  Service  Bulletin  861, 
dated  May  4, 1987,  that  is  applicable  to 
this  AD  may  be  obtained  from  the  Piper 
Aircraft  Corporation,  2926  Piper  Drive, 
Vero  Beach,  Florida  32960;  Telephone 
(407)  567-4361.  This  information  may 
also  be  examined  at  the  FAA.  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 
FOn  FURTHER  INFORMATION  CONTACT: 
Mr.  Will  H.  Trammell,  Aerospace 
Engineer,  FAA.  Propulsion  Branch, 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  suite  210C, 
Atlanta,  Georgia  30349;  telephone  (404) 
991-3810. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  pari  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Piper  Model 
P.^-24-260  airplanes  was  published  in 
the  Federal  Register  on  {uly  30, 1990  (55 
FR  30924).  The  proposed  AD  requires  the 
installation  of  a  manually  controlled 
heated  alternate  air  induction  system  in 
accordance  with  the  instructions  in 
Piper  Aircraft  Corporation  Service 
Bulletin  (SB)  861,  dated  May  4, 1987. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
three  comments  received  on  the 
proposal. 

One  commenter  responded  in  favor  of 
the  AD.  The  second  commenter  slated 
that  the  AD  was  unnecessary  since  the 
manufacturer  had  designated  the 
applicable  Piper  service  bulletin  as 
mandatory.  The  FAA  does  not  concur 
because  AD  action  must  be  taken  in 
order  to  legally  require  aircraft  to 


conform  to  manufacturer's  service 
bulletins.  The  last  commenter 
emphasized  that  the  accomplishment  of 
the  requirements  of  the  AD  and  the 
service  bulletin  should  not  authorize  a 
pilot  to  fly  into  an  area  where  icing 
conditions  are  known  to  be  prevalent. 
The  FAA  concurs  with  this  comment 
and  the  AD  is  revised  to  state  that  the 
installation  of  the  heated  alternate  air 
door  does  not  constitute  approval  for 
flight  into  icing  conditions.  The  intent  of 
this  AD  is  to  help  prevent  inadvertent 
engine  stoppage  while  flying  in  weather 
conditions  conducive  to  induction 
system  icing.  The  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  this  amendment 
as  proposed  except  for  minor  editorial 
corrections  and  the  addition  of  the 
above  comment. 

It  is  estimated  that  732  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  7.5 
hours  per  airplane  to  accomplish  the 
required  actions  at  about  $40  per  hour, 
and  that  parts  cost  about  $554  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $625,128. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
10  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

.Air  transportation.  Aircraft,  Aviation 
Sdfety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

§  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Piper  Aircraft  Corporation:  Amendment  39- 

6849,  Docket  No.  90-CB-27-AD. 
Applicabihty:  Modei  PA-24-2fiO  airplanes 
(serial  number  (S/N)  24-3642.  S/N  24-4000 
through  24-4255,  S/N  24-4257  through  24- 
4782,  and  S/N  24-4784  thro.jgh  24-4803). 
certificated  in  any  category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 
To  prevent  inadvertent  engine  stoppage 
while  flying  in  weather  conditions  conducive 
to  induction  system  icing,  accomplish  the 
following: 

(a)  Modify  Ihe  airplane  by  the  installation 
of  a  manually  controlled  heated  alternate  air 
door  in  the  engine  air  induction  system  in 
accordance  with  the  instructions  in  Piper 
Service  Bulletin  No.  861,  dated  May  4. 1987. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(c)  The  installation  of  the  heated  altemate 
air  door  does  not  constitute  approval  for 
flight  in  icing  conditions. 

(d)  An  alternate  method  of  compliance  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkway. 
Suite  210C,  Atlanta.  Georgia  30349.  The 
request  should  be  forwarded  through  an 
appropridte  FAA  Maintenance  Inspector, 
v\ho  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  Aircraft  Certification 
Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Piper  Aircraft 
Corporation.  2926  Piper  Drive,  Vero  Beach. 
Florida  32960:  telephone  (407)  567-4361:  or 
may  examine  this  document  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106. 

This  amendment  becomes  effective  on 
February  6, 1991. 

Issued  in  Kansas  City,  Missouri,  on     - 
December  11, 1990. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  91-276  Filed  1-7-91,  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No,  90-AGL-15] 

Modification  to  Control  Zone  and 
Transition  Areas;  Sou^  Bend,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  notice  amends  the  South 
Bend,  IN,  control  xone  and  transition 
area  by  updating  the  latitude/longitude 
coordinates  for  Michiana  Regional 
Airport.  The  geographic  position  (GP)  of 
the  airport  upon  which  the  control  rone 
and  transition  area  is  based  has 
changed. 

EFFECTIVE  DATE:  April  4,  1991. 
FOR  FURTHB)  INFORMATION  CONTACT: 
Angeline  Pern,  Airspace  Management 
Section,  System  Management  Branch. 
Air  Traffic  Division,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  80018, 
telephone  (312)  694-7571. 
SUPPLEMENTARY  MF0MIAT10N: 

The  Rule 

The  purpose  of  these  amendments  to 
§§  71.171  and  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  is  to 
modify  the  latitude  and  longitude 
coordinates  of  the  Michiana  Regional 
Airport  since  the  GP  of  the  airport  has 
changed.  The  physical  dimensions  of  the 
controlled  airspace  will  remain 
unaltered  by  this  modification.  1  find 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b]  are  unnecessary  because 
these  actions  are  minor  amendments  to 
the  description  of  the  airport  GP,  a 
matter  in  which  the  public  would  not  be 
particularly  interested. 

Sections  71.171  and  71.181  of  part  71 
of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6G, 
dated  September  4, 1990. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore:  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  2»,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones, 
Transition  areas. 

Adoption  of  the  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATKW  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  48  US.C.  1348(a).  13S4(a),  151ft 
Executive  Order  10854:  40  U3.C  106(g) 
(Revised  Pub.  L  97-440,  January  U,  1963):  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 

follows: 

South  Bend.  IN  (Amended] 

Char\ge  the  coordinates  of  the  Michiana 
Regional  Airport  from  "laL  41°  42'  15"  N., 
long.  86°  18'  50  "  W."  to  'lat.  41°  42'  24"  N., 
long.  86'  19'  01"  W." 

§71.111    [Aiiwutod] 

3.  Section  71.181  is  amended  as 

follows: 

South  Bend,  IN  (Amended] 

Change  the  coordinates  of  the  Michiana 
Regional  Airport  from  °n8t  41°  42'  15"  N.. 
long.  88°  18'  50"  W."  to  "lat  41°  42'  24"  N, 
long.  86"  19'  01 "  W." 

iBsued  in  Des  Plainea,  Illinois,  on  December 
21. 1990. 

Teddy  W.  Burcham. 
Manager.  Air  Traffic  Division. 
(FR  Doc.  91-277  Filed  1-7-81;  a45  am] 
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Coast  Guard 
33  CFR  Part  117 

[CGD5-90-074] 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia 

agency:  Coast  Guard.  DOT. 
ACTION:  Emergency  temporary  rule. 

summary:  At  the  request  of  the  Federal 
Highway  Administration,  the  Coast 
Guard  is  issuing  temporary  regulations 
to  govern  operation  of  the  Woodrow 
Wilson  Bridge  across  the  Potomac  River, 
mile  103.a,  between  Alexandria. 
Virginia,  and  Oxon  HilL  Maryland. 
These  temporary  regulations  are 
identical  to,  and  are  an  extension  of.  the 
temporary  regulations  now  in  effect. 
These  temporary-  regulations  are  needed 


to  permit  the  bridge  owner  to  complela 
extensive  ongoing  repairs  necessary  for 
the  safe  and  reliable  operation  cf  the 
bridge.  This  action  provides  for  the 
reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  This  temporary  rule  i» 
effective  from  January  25. 139L  until 
April  1. 1991.  unless  amended  or 
terminated  before  that  da'e. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ann  R  Deaton.  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  804-398- 
6222. 

SUPPLBMENTARV  INFORMATION:  The 
permanent  regulations  for  this 
drawbridge  are  contained  in  33  CFR 
117.255.  On  August  2. 1990.  a  temporary 
deviation  from  those  regulations  was 
published  in  the  Federal  Register  (55  FK 
31384)  to  facilitate  emergency  repairs  to 
the  bridge's  electrical  systems  That 
emergency  deviation  expired  on 
September  21. 1990.  On  September  20. 
1990,  temporary  regulations  were  issued 
which  modified  the  restrictions  on 
bridge  openings  authorised  by  the 
temporary  deviation;  they  were  effective 
on  September  22, 199a  Those  temporary 
regulations  were  published  in  the 
Federal  Rej^ster  October  1, 1990  (55  FR 
39962)  and  they  will  remain  in  effect 
until  January  25. 1P91.  In  conjunction 
with  the  tempcrarj'  reguld  .ions  that 
were  effective  on  September  22, 1990, 
the  Coast  Guard  published 
supplementary  information  on  the 
temporary  regulations  with  a  request  for 
comments  in  the  October  1, 1990  Federal 
Register  (55  FR  39963).  Comments  were 
received  through  October  16,  1990. 
Although  many  comments  were 
received,  the  majority  of  them  related  to 
the  matter  of  a  change  to  the  current 
published  permanent  regulations,  and 
not  to  the  temporary  regulations  for 
which  comments  were  being  solicited.  In 
general,  there  were  no  comments  of  a 
new  or  significant  nature  relating  to  the 
temporary  regulations  to  cause  the 
Coast  Guard  to  amend  the  temporary 
regulations  at  issue. 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  Project  Officer,  and  C.^PT  M  JC. 
Cain,  Project  Attorney. 

Discussion  of  Temporary  Regulations 

This  temporary  regulation  provides  an 
opening  schedule  identical  to  that 
provided  by  the  temporar>  regulation 
which  is  currently  in  effect  until  January 
25, 1991.  The  Federal  Highway 
Administration  advises  that  the  trouble 
shooting,  design  of  repair  systems  and 
actual  completion  of  repairs  needed  to 
return  the  bridge  to  safe,  reliable 
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operation,  cannot  be  accomplished 
within  the  time  frame  allowed  by  the 
current  temporary  regulation.  The 
temporary  regulation  is  intended  to 
provide  time  to  complete  needed  repairs 
to  the  continuing  electrical  and 
mechanical  problems  associated  with 
the  operation  of  this  bridge.  As  recently 
as  December  7, 1990,  the  bridge  again 
experienced  a  combination  of 
mechanical  and  electrical  problems 
during  an  early  morning  scheduled 
opening  for  a  large  commercial  ship.  As 
a  result  of  the  malfunction,  the  bridge 
could  not  open  for  the  ship,  and  the  ship 
was  forced  to  drop  anchor  and 
maneuver  in  the  channel  for  hours 
before  the  bridge  could  open.  This 
obviously  was  a  safety  hazard  for  both 
ship  and  bridge  and  could  have  resulted 
in  catastrophe  should  navigational 
conditions  have  been  more  unfavorable. 
Because  of  the  critical  need  for  repairs 
to  this  bridge,  and  the  continued  reliable 
operation  of  the  bridge  until  those 
repairs  are  completed,  good  cause  exists 
for  publishing  this  temporary  regulation 
without  publication  of  a  notice  of 
proposed  rulemaking.  Delaying  this  rule 
for  publication  of  a  notice  of  proposed 
rulemaking  would  be  contrary  to  the 
public  interest.  The  Coast  Guard 
believes  these  temporary  restrictions 
will  not  unduly  restrict  vessel  passage 
through  the  bridge,  as  vessel  operators 
and  the  marine  industry  can  plan 
transits  to  conform  with  this  temporary 
regulation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
the  temporary  regulation  will  not  raise 
sufficient  federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

This  temporary  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034, 
February  26, 1979).  The  economic  impact 
of  this  temporary  regulation  on 
commercial  navigation  or  on  any 
industries  that  depend  on  waterborne 
transporation  should  be  minimal.  Since 
the  economic  impact  of  this  temporary 
regulation  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  it  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Environmental  Impact 

This  terr.porary  regulation  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  section  2.B.2.g.  of 
Commandant  Instruction  M16475.1B.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  temporarily  amended  as 
follows; 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  146;  33 
CFR  1. 05-1  (g). 

2.  Section  117.255  is  temporarily 
amended  by  revising  paragraphs  (a)  (1) 
and  (2)  and  by  adding  paragraph  (a)  (3) 
through  (7)  to  read  as  follows.  This  is  a 
temporary  rule  and  will  not  appear  in 
the  Code  of  Federal  Regulations. 

§117.255    Potomac  River. 

(a)--- 

(1)  Shall  open  for  all  vessels  with  a  2- 
hour  advance  notice  on  weekdays  from 
12  midnight  to  4  a.m.,  and  on  Saturdays. 
Sundays,  and  Federal  Holidays  from  12 
midnight  to  6  a.m. 

(2)  Shall  open  for  all  vessels  with  a  2- 
hour  advance  notice  on  weekdays  at  12 
noon,  and  on  weekends  and  Federal 
holidays  falling  on  Fridays  or  Mondays 
at  12  noon  and  9  p.m. 

(3)  Shall  open  for  commercial  vessels 
over  1800  gross  tons  on  weekdays  from 
10  a.m.  to  1  p.m.  and  from  9  p.m.  to  12 
midnight  and  on  Saturdays,  Sundays 
and  Federal  Holidays  from  9  p.m.  to  12 
midnight  with  a  2-hour  advance  notice. 

(4)  Advance  notification  for  all 
openings  other  than  those  provided  for 
in  paragraph  5  below  should  be  directed 
to  the  operator  in  the  bridge  tower  by 
telephone  at  (202)  727-5522  or  by  marine 
radio  VHF  Channel  13  or  18. 

(5)  Commercial  vessels  requiring 
transit  at  other  than  any  of  the  above 
times  due  to  tidal  stages  may  receive 
special  permission  from  Commander, 
Fifth  Coast  Guard  District,  Portsmouth, 
VA,  and  must  provide  a  24-hour 
advance  notice,  followed  by  a  1-hour 
advance  confirmation  of  arrival. 


(6)  Need  not  open  for  any  vessel  from 
6.30  a.m.  to  9  a.m.  and  4  p.m.  to  6:30  p.m., 
Monday  through  Friday  except  Federal 
Holidays. 

(7)  This  temporary  regulation  is 
effective  beginning  on  January  25. 1991. 
and  will  terminate  on  April  1. 1991.  after 
which  time  the  existing  paragraphs  (a) 
(1)  and  (2)  of  Section  117.255  shall  again 
be  effective. 

Dated:  December  21, 1990. 
P.A.  Welling, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
|FR  Doc.  91-199  Filed  1-7-91:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[WH-FRL-3871-21 

National  Primary  Drinking  Water 
Regulations;  Analytical  Techniques; 
Coliform  Bacteria 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  On  June  19, 1989,  EPA 
promulgated  revised  National  Primary 
Drinking  Water  Regulations  (NPDWRs) 
for  total  coliforms  (54  FR  27544,  June  29, 
1989]  pursuant  to  section  1412  of  the 
Safe  Drinking  Water  Act  (SDWA).  As 
part  of  those  regulations,  EPA 
promulgated  four  analytical  methods  for 
total  coliforms  and  one  method  for  fecal 
coliforms.  Today's  action  amends  those 
regulations  by  providing  two  analytical 
methods  for  the  detection  of  Escherichia 
cnii  (E.  colij  for  determining  compliance 
with  the  maximum  contaminant  level 
(.MCL)  in  §  141.63(b).  This  action  also 
modifies  the  procedure  described  in 
5  141.21(f)(5)  of  the  revised  regulations 
for  transferring  total  coliform-positive 
colonies  on  membrane  filters  to  EC 
medium  to  determine  whether  fecal 
coliforms  are  present. 
EFFECTIVE  DATE:  January  8. 1991.  The 
incorporation  by  reference  of  the 
publication  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  8, 1991. 
ADDRESSES:  The  public  comments  and 
supporting  documents  cited  in  the 
reference  section  of  this  notice  and  the 
proposed  notice  (55  FR  22752,  dated  June 
1, 1990)  are  available  for  review  at 
EPA's  Drinking  Water  docket,  401  M 
Street  SW.,  Washington,  DC  20460.  For 
access  to  the  docket  materials,  call  (202) 
382-3027  on  Monday  through  Friday, 
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excluding  Federal  holidays,  between  9 
a.m.  and  3:30  p.m.  Eastern  Time  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  S.  Berger,  Ph.D..  Office  of  Drinking 
Water  (WH-550D).  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460,  telephone  (202) 
382-3039;  or  the  Safe  Drinking  Water 
Hotline,  telephone  (800)  428-4791; 
callers  in  the  Washington.  DC  area  and 
Alaska  may  reach  the  Hotlirie  at  (202) 
382-5533.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  8:30 
a.m.  to  5  p.m.  Eastern  Time. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Statutory  Authority 

II.  Regulatory  Background 

III.  Discussion  of  Fmal  Rule 

A.  Analytical  Methods  for  E.  coli 

1.  Minimal  Medium  0.\PC-MUC  Test 

2.  EC  Medium  plus  MUG 

3.  Nutrient  Agar  plus  MUG 

4.  Other  Mettiods  ^^"^ 

a.  Lauryl  Tryptose  Broth  [LTB]  plus  MUG 

b.  Other  tests 

B.  Change  to  Analytical  Method  for  Fecal 
Coliforms 

C.  Effective  Date 

IV  Regulation  Assessment  Requirements 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Analysis 

C.  Paperwork  Reduction  Act 

D.  Science  Advisory  Board  National 
Drinking  Water  Advisory  CounciL  and 
Secretary  of  Health  and  Human  Services 

V.  References 

L  Statutory  Authority 

The  SDWA  requires  EPA  to 
promulgate  NPDWRs  which  include 
MCLs  or  treatment  techniques  (section 
1412).  NPDWRs  also  contain  "criteria 
and  procedures  to  assure  a  supply  of 
drinking  water  which  dependably 
complies  with  such  maximum 
contaminant  levels;  including  quality 
control  and  testing  procedures  to  insure 
compliance  with  such  levels  *  *  *" 
(section  1401(1)(D)).  In  addition,  section 
1445(a)  of  the  SDWA  authorizes  the 
Administrator  to  require  monitoring  to 
assist  in  determining  whether  persons 
are  in  compliance  with  the  requirements 
of  the  SDWA.  EPA's  promulgation  of 
analytical  techniques  is  authorized 
under  these  sections  of  the  SDWA.  EPA 
has  promulgated  analytical  techniques 
for  all  currently  regulated  drinking 
water  contaminants;  persons  must  use 
one  of  the  approved  analytical 
techniques  for  determining  compliance 
with  the  MCLs  (see  40  CFR  141.21-30). 
Today's  action  promulgates  additional 
analytical  methods  for  coliform  bacteria. 


n.  Regulatory  Background 

On  June  19. 1989.  EPA  promulgated 
revised  regulations  for  total  coliforms 
(54  FR  27544.  June  29. 1989).  with  an 
effective  date  of  December  31. 1990. 
Paragraph  141.21(e)  of  those  regulations 
requires  public  water  systems  to  test  all 
total  coliform-positive  cultures  for  the 
presence  of  either  fecal  coliforms  or  E. 
coli.  The  regulations  specified  the 
analytical  method  for  testing  for  fecal 
coliform  presence  (paragraph 
141.21(f)(5)).  but  not  for  E.  coli  presence. 
In  the  preamble  to  the  regulations.  EPA 
stated  that  the  Agency  would  propose 
analytical  methods  for  E.  coli  in  a 
subsequent  Federal  Register  notice.  On 
June  1, 1990.  EPA  proposed  three 
analytical  methods  for  E.  coli.  Today's 
action  promulgates  two  of  them. 

,In  addition,  today's  notice  approves 
for  use  a  slight  modification  in  the 
procedure  for  detecting  fecal  coliforms 
that  will  facilitate  transfer  of  total 
coliform-positive  colonies  on  membrane 
filter  to  EC  medium. 

m.  Discussion  of  Fmal  Rule 

A.  Anolytical  Methods  for  E.  coli 

EPA  reviewed  all  public  comments  on 
the  proposed  rule  (55  FR  22752.  June  1. 
1990).  "The  Agency  is  addressing  the 
more  important  of  these  comments  in 
today's  notice.  All  public  comments  are 
addressed  in  the  comment-response 
document  for  this  rule,  which  is 
available  in  EPA's  Drinking  Water 
docket 

The  tests  being  promulgated  today  are 
based  on  the  ability  of  £.  coli  to  produce 
the  enzyme  beta-glucuronidase.  which 
hydrolyzes  the  4-methylumbellifer>'l- 
beta-D-glucuronide  (MUG)  contained  in 
the  medium  to  form  4- 
methylumbelliferone,  which  fluoresces 
when  exposed  to  ultraviolet  light  (366 
nm).  Few  noncoliforms  are  coliforms 
other  than  E.  coli  produce  the  enzyme 
beta-glucuronidase.  Consequently, 
fluorescence  should  be  a  differential 
indicator  for  the  presence  of  £.  coli  in  a 
water  sample. 

The  methods  promulgated  today  will 
be  the  sole  indication  for  many  systems 
of  fecal  contamination  of  drinking 
water.  Comments  received  during  the 
comment  period  suggest  that  between 
one-third  and  one-twentieth  of  all  E.  coli 
strains  are  MUG-negative.  While  most 
investigators  believe  that  the  "false 
negative"  rate  is  nearer  the  lower 
number,  the  uncertainty  weighs  heavily 
in  the  Agency's  evaluation  of  the 
adequacy  of  all  of  the  MUG-based 
methods  for  the  detection  of  E.  coli  in 
drinking  water  discussed  below.  We 
note  that  considerable  information  was 
submitted  subsequent  to  the  comment 


period.  Every  effort  has  been  made  to 
consider  that  information  for  this  final 
rule. 

1.  Minimal  Medium  ONPG-MUG 
(MMO-MUG)Test 

A  number  of  commenters  supported 
the  MMO-MUG  test.  Draft  and 
published  studies  were  provided  by 
several  commenters.  Others  stated  the 
false-negative  rate  was  unacceptable. 
The  primary  issues  identified  by  the 
commenters  relate  to  the  performance  of 
Colilert  in  situations  where  low 
densities  of  stressed  E.  coli  are  present. 

A  public  comment  from  the  University 
of  California-Irvine  included  the 
results  of  a  University  of  California 
study  which  suggests  that  the  MMO- 
ML'G  test  is  poor  in  recovenng  £.  coli  in 
disinfected  drinking  water  In  the  study 
cited  (Clark  et  al.,  unpublished),  the 
investigators  tested  83  samples  of 
chlorinated  water  taken  over  the  course 
of  a  year  from  an  uncovered  finished 
water  reservoir  for  the  presence  of  E. 
coli.  They  also  tested  33  samples  of 
untreated  surface  water  for  E.  coli. 

With  resenoir  water,  a  conventional 
method  (Fecal  Colifo'Tn  Membrane 
Filter  Procedure  followed  by  API  20E 
test  strips]  detected  £.  coii  in  43 
samples.  Colilert  (die  M.MO-MUG  test) 
detected  E.  coh  in  8  samples.  With 
untreated  surface  water,  the 
conventional  method  detected  E.  coh  in 
26  samples,  while  Colilert  detected  this 
bacterium  in  21  samples.  These  data 
suggest  that  disinfection  or  some  other 
factor  in  the  reservoir  water  leads  to 
false-negative  results  in  Colilert  at  low 
E.  coli  densities.  The  investigators 
above  also  found  that  E.  coli  detection 
by  Colilert  increased  from  0%.  when  E. 
colt  was  detected  at  a  level  of  one 
colony/lOO  ml  by  the  conventional 
method,  to  50%.  when  more  than  ten  E. 
coli/lOO  ml  were  detected  These  data 
give  the  Agency  considerable  cause  for 
concern,  since  they  imply  that  the 
MMO-MUG  test  may  fail  to  detect  low 
densities  of  injured  E.  coli. 

In  another  study  (Hall  &  Moyer,  1990). 
over  six  hundred  drinking  water  wells 
were  sampled  to  evaluate  the 
occurrence  of  total  coliforms  and  E.  coli. 
For  testing  E.  coJ:.  EC  Medium  was 
compared  to  the  MMO-MUG  test.  EC- 
positive  samples  were  speciated. 

In  the  fecal  colifonr./£.  coli  portion  of 
the  study,  thirty- three  samples 
contained  £  coli  by  one  of  the  two 
methods.  Twelve  were  positive  by  both 
techniques,  five  were  positive  by 
Colilert  alone,  and  sixteen  of  the  EC 
medium  positive/Colilert  negative 
samples  were  confirmed  to  contain  £. 
coll.  This  broad  survey  implies  a 
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confirmed  false-negative  rate  for  Colilert 
of  4«  percent.  Colilert  failures  occurred 
at  all  reported  densities. 

While  Hall  and  Moyer  (1990)  only 
reported  data  at  24  and  48  hours  of 
incubation,  the  48  hour  false-negative 
rate  for  Colilert  was  still  33  percent. 
This  level  is  well  above  what  the 
Agency  would  consider  acceptable,  and 
provides  further  evidence  that  some 
strains  of  E.  coJi  are  either  unable  to 
grow  in  MMO-NfUG  or  they  will  die-off 
in  the  24  to  48  hour  time  frame.  Late 
comments  rece»ved  on  the  Hall  &  Moyer 
data  suggest  that  improved  performance 
may  havt  been  observed  if  the  Colilert 
tubes  had  been  evahiated  after  28  hours 
of  incubation,  but  no  data  were 
provided  to  support  these  claims.  The 
Agency  believes  the  48  hour  results 
identi^  a  maxur.iim  performance  level 
In  thia  stody  with  respect  to  false- 
negatives  for  B.  coli. 

Another  publication  suggests  that 
MMO-NfUG  may  not  be  efficient  in 
r-'covering  injured  E.  coli  In  this  study 
(Lewis  ami  Mak.  1989),  the  investigators 
compared  the  Membrane  Filter  (MF) 
1  echnique  with  the  Colilert  teat  on  950 
chlorine  tad  drinking  water  samples. 
Only  six  of  the  samples  were  £  coli- 
positive  by  either  Colilert  or  by  an  API 
£uE  identification  of  a  total  colrform- 
poaitive  cokmy.  In  four  of  these  six 
samples,  Celilert  appeared  to  generate 
idise-positive  (i.e..  E.  coli  wen  not 
isolated  from  Colilert-positive  tubes)  or 
falae-negative  (i.e.,  E.  coli  were  present 
in  Cohlert -negative  tubes]  results.  In  the 
remaining  two  samples  where  E  coli 
were  found  by  API  20E  analysis  of  the 
meflibrane  filter  total  coliform  colonies, 
Colilert  also  generated  aegativc  results 
f'  ir  E.  coii  (again  suggesting  the 
p'lsaibihty  of  false-negative  results]. 
These  data,  luniled  as  they  are,  further 
Biggest  that  some  E.  coli  strains  in 
disinfected  water  are  NfUC-negative. 
Covert  et.  al.  (1989)  also  expressed 
concem  about  the  peKormance  of 
Colilert  for  the  enumerabon  of  £.  coli. 
While  thia  study  pnmanly  was  an 
evaluation  of  the  potential  for  false 
positives  with  ^4MO-MUG,  five  tubes 
were  cor.firmed  to  have  E.  coli  present. 
Two  of  the  five  tubes  were  MUG- 
negative  (false  negatives).  Covert 
concluded  that  "More  definitive  studies 
are  needed  to  evaluate  the  adequacy  of 
the  AC  defined  substrate  in  detection  of 
environmental  isolates  of  £.  coll.". 

Other  commenters  submitted  studies 
that  they  believed  to  support  the  MMO- 
MUG  test  The  Agency's  evaluation  of 
these  stadias  is  explained  in  greater 
detail  in  the  comment  response 
document  contained  in  the  docket.  The 
more  important  points  made  by  the 
studies  which  were  adequately 


documented  by  the  commenters  are 
summarized  below. 

Foremoet  amons  the  studies  cited  in 
support  of  the  Colilert  test  is  the  nine 
city  study  funded  by  the  American 
Water  Works  A.'iRociation  Research 
Foundation  (AWWARF)  end  by  a  grant  ' 
f,"om  the  Agency  Th4S  study  compared 
the  performance  of  Colilert  with  the  EC 
medium.  EC  medium  positive  results 
were  speciated  by  API  20E.  The  study 
included  only  eighty-two  samples  from 
disinfected  drinking  water.  Only  one 
drinking  water  sample  was  determined 
to  have  E.  coli  present  by  both  methods. 
The  data  are  of  only  limited  use  in 
predicting  the  method  s  performance  on 
the  over  200,000  water  systems 
potentially  subject  to  this  rule. 

The  above  s'udy  conducted  for 
AWWARF  did  include  additional  data 
on  disinfected  secondary  wastewater 
treatment  effluents.  The  Agency  finds 
these  data  of  hmited  use  in  evaluating 
the  false  negative  performance  of 
Colilert  for  a  number  of  reasons.  First 
no  information  was  provided  to 
establish  that  adequate  disinfectant  had 
been  applied  to  en.iure  the  injury  of  the 
E.  coli  organisms  present.  Secondly, 
treatment  of  such  water  would  be 
expected  to  result  in  the  formation  of 
chloraminea.  Chlorimines  may  disinfect 
by  a  different  mechanism  than  free 
chlorine  and  no)  result  in  organism 
stress  suifiaeat  to  interfere  with  the 
organisms'  ability  to  utilize  MUG. 
Finally,  secondary  wastewatw  effluents 
might  be  expected  to  contain  a  more 
diverse  population  off.  coli  strains  than 
would  be  observed  in  isolated 
contamination  events,  such  as  those  that 
the  test  must  monitor  in  dnaking  water 
applicationa. 

A  second  study  cited  in  support  of  the 
approval  of  MMO-MUG  is  the  work  of 
Kronuvedjo  and  Fujioka  (unpublished 
draft).  This  study  examined  the 
occurrence  otE.  coli  ui  an  extremely 
contaminated  distribution  system  in 
Indonesia.  Colilert  observed  the 
presence  of  E.  coli  in  twenty-two 
locations  out  of  the  forty-six  studied,  as 
did  a  method  uulizmg  lauryl  tryptose 
broth  plus  MUG.  Only  total  coliform 
densities  are  reported  m  the  article,  but 
three  of  the  samples  contained  low 
densities  of  total  coliforms  (and 
presumably  of  £.  coli].  The  Agency  ia 
hesitant  to  attach  too  much  significance 
to  these  results,  however,  since  no  more 
tiian  three  data  points  were  in  the  low 
density  region  of  concern  and  because 
the  E.  coli  may  have  been  unstressed. 

Additional  data  were  submitted  by 
the  Louisville  Wdter  Company,  as  part 
of  their  comments.  Ninety  dechlorinated 
water  samples  were  spiked  with  raw 
water  or  with  cultures.  EC 


medium -t- MUG  and  LTB-t-MUG  were 
compared  to  Colilert  While  the  data 
generally  supported  the  commenter's 
assertion  that  the  three  methods 
performed  analogously  overaH,  there 
was  a  substantial  difference  in 
performance  at  the  three  E.  colillOO  ml 
or  less,  level  At  that  level.  EC -t- MUG 
detected  E.  coli  m  eight  of  ten  satnptes 
while  Colilert  detected  E.  coli  in  only 
five  of  ten.  The  Agency  believes  that 
these  results  do  not  support  the 
comment. 

One  study  cited  by  the  commenters 
(Edberg  and  Edberg,  1988)  concluded       I 
that  Colilert  was  effective  in  detecting 
injured  E.  coli.  However,  the  article  is 
generally  based  oo  the  testing  of  a  singlsj 
strain  of  E.  coli  in  non-disinfected 
waters.  Further,  the  article  raises  the 
question  of  what  optical  density  actuafly 
corresponds  to  a  clearly  observable        j* 
positive  reaction  in  the  Colilert  tubes. 
The  text  of  the  article  and  an 
independent  paper  submitted  by  the       ( 
same  commenter  (Adams  (1990))  seem    ] 
to  suggest  that  a  much  higher  optical      < 
density  is  required  to  observe  I 

fluorescence  with  confidence  than  j 

suggested  by  the  tables  of  the  Edberg 
article.  Assuming  that  the  higher  optical 
density  is  required,  leads  the  Agency  to 
conclude  that  the  method  was  only 
marginally  capable  of  detecting  the 
presence  of  ICFU  of  £  coii  1 100  ml  at  24 
hours.  Adams,  in  his  paper,  indicated 
that  enriched  media  would  be  predicted 
to  fluoresce  at  twelve  hours  when  , 

starting  i^om  an  analogous  E.  coli  I 

density.  This  timeframe  provides  a  nkiich 
more  adequate  margin  of  safety  for  the 
performance  of  a  24  hour  test. 

Taken  together,  the  cited  data  leave 
the  Agency  with  a  great  deal  of 
uncertainty  as  to  the  performance  of  the 
MMO-MUG  method.  Given  the  many 
uncertainties  associated  with  the 
method,  the  Agency  does  not  believe 
that  it  is  appropriate  to  approve  Colilert 
for  the  detection  of  F.  coli  at  this  time. 

Nevertheless,  the  Agency  remains 
optimistic  about  the  eventual  resolutioa 
of  the  outstanding  issues.  MMO-MUG 
tests  offer  considerable  potential 
benefits  in  terms  of  ease  of  application. 
EPA  is  currently  conducting  several 
disinfection  studies  to  make  a  better 
judgment  on  MMO-MUG  tests,  and  their 
performance  on  waters  with  low 
denailies  of  injured  E.  coli.  These 
studies  wiU  include  both  pure  culture 
and  field  studies.  Once  the  Agency  has 
reviewed  the  new  data,  it  will  present 
the  data  in  a  notice  of  availability  and 
seek  public  comment  Based  on  the  data 
and  the  public  comments,  EPA  will 
determine  whether  to  approve  an  MMO- 
MUG  test  for  K  coli  detection,  or  to 
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allow  the  subculturing  of  E.  coli- 
negative  tubes  to  another  medium  for 
confirmation  of  results. 

Today's  action  does  not  impact  EPA's 
prior  approval  of  the  MMO-MUG  test 
for  the  detection  of  total  coliforms. 
Nevertheless,  the  total  coliform  rule 
requires  the  testing  of  all  total  coliform- 
positive  cultures  for  either  fecal 
coliforms  or  E.  coli.  Unless  one  can 
determine  E.  coli  in  the  total  coliform 
positive  cultures,  the  utility  of  the 
MMO-MUG  test  is  severely  limited  for 
application  in  the  total  coliform  rule. 
The  Agency  does  not  believe  that  the 
data  provide  a  basis  for  justifying 
transfer  from  total  coliform-positive/£. 
co//-negative  tubes  to  other  media.  As  a 
consequence,  the  MMO-MUG  test  will 
not  be  appropriate  for  determining 
compliance  with  the  revised  total 
coliform  rule.  Its  use  is  limited  to  those 
applications  where  only  total  coliforms 
are  monitored  (e.g..  section  141.71(a)(1) 
of  the  surface  water  treatment 
requirements). 

2.  EC  Medium  Plus  MUG 

After  reviewing  the  public  comments, 
EPA  continues  to  believe  that  EC 
Medium  -(-  MUG  is  satisfactory  for£. 
coli  detection  and  is  therefore  approving 
the  use  of  this  test,  as  proposed,  under 
the  revised  total  coliform  rule.  The  EC 
medium  has  been  used  for  decades  to 
detect  the  presence  of  fecal  coliforms. 
There  is  no  doubt  that  the  £.  coli  will 
grow  in  the  EC  medium.  The  only  new 
aspect  is  the  inclusion  of  MUG  to 
distinguish  £  coli  from  other  fecal 
coliforms. 

Commenters  on  the  proposed  EC 
Medium  -♦-  MUG  test  cautioned  that  the 
presence  of  lactose  in  the  medium  could 
inhibit  the  MUG  reaction,  and  therefore 
should  be  omitted.  The  commenters, 
however,  did  not  submit  any  data, 
although  one  of  them  cited  an  abstract 
of  a  study  (Feng  et  al.,  1990)  in  which 
several  negative  or  weak  MUG  assays 
in  an  unspecified  lactose  medium 
became  positive  when  they  used  a 
lactose-free  glycerol  phosphate-MUG 
medium. 

EPA  recognizes  that  some  £  coli 
strains  may  not  produce  a  MUG-positive 
reaction  with  a  lactose-containing 
medium  such  as  EC  Medium  -f-  MUG. 
However,  as  stated  in  the  proposed  rule. 
Rippey  et  al.  (1987)  found  the  false- 
negative  rate  to  be  reasonably  low  (11% 
and  5%  from  two  studies).  EPA  also 
found  the  false-negative  rate  to  be  low 
(7.5%  when  incubated  at  44.5  *C)  in  an 
in-house  study.  Consequently,  the 
Agency  does  not  believe  that  lactose 
inhibition  is  sufficient  to  reject  EC 
Medium  -f-  MUG. 


One  commenter  contended  that  data 
on  recovery  in  treated  water  were 
insufficient  The  Agency  disagrees  with 
the  commenter.  EC  medium  has  been 
extensively  demonstrated  to  recover 
fecal  coliforms  over  many  decades  of 
testing.  The  addition  of  MUG  to  the 
medium  merely  makes  it  possible  to 
observe  a  reaction  specific  to  £  coli. 
EPA  further  believes  that  the  potential 
difficulties  observed  by  Clark  et  al.  and 
by  Hall  and  Moyer  (1990)  for  the  MO- 
MUG  test  in  the  detection  of  £  coli  in 
disinfected  water  should  not  be  a 
problem  for  EC  Medium  -f  MUG.  In  the 
EC  medium  -f  MUG  test,  tens  of 
millions  of  organisms  are  being 
transferred  to  the  medium  rather  than 
the  handful  in  the  MMO-MUG  test. 

Two  commenters  stated  that  non- 
specific fluorescence  interferes  with 
fluorescence  readings  in  EC  Medium  -f- 
MUG.  The  Agency  recognizes  that  some 
batches  of  EC  Medium  +  MUG  do 
autofluoresce,  but  believes  that  the  low 
level  of  such  fluorescence  in 
uninoculated  media  can  be 
distinguished  from  the  bright 
fluorescence  resulting  from  £  coli 
growth.  This  problem  could  be  solved  by 
the  use  of  MUG-positive  £  coli  controls 
during  sample  processing  in  the 
laboratory. 

Other  commenters  contended  that  the 
rule  should  require  laboratories  to  verify 
fluorescent  tubes  by  gas  production. 
EPA  disagrees.  The  Agency  believes 
that  the  literature  on  MUG  suggests  that 
the  false-positive  rate  is  small.  For 
example,  Rippey  et  al.  (1987)  found  that 
210  non-£.  coli  isolates  recovered  from 
shellfish,  only  one  was  MUG-positive  in 
EC  Medium  +  MUG.  In  addition,  some 
£  coli  are  anaerogenic,  i.e..  they  do  not 
produce  gas  in  lactose-based  media 
such  as  EC  Medium  +  MUG. 

EPA  also  disagrees  with  another 
commenter  who  claimed  that  EC 
Medium  +  MUG  had  no  advantage  over 
EC  Medium  alone  (i.e.,  fecal  coliform 
test).  EC  Medium  -f  MUG  is 
considerably  more  specific  for£.  coli 
detection  than  is  EC  Medium  without 
MUG,  and  systems  may  prefer  to  use  the 
more  specific  medium,  given  the 
consequences  of  a  positive  test. 

In  the  proposed  rule,  EPA  specifically 
requested  comment  on  the  appropriate 
incubation  temperature  and  time  for  EC 
Medium  -♦-  MUG.  Commenters  did  not 
respond  solely  in  terms  of  appropriate 
conditions  for  EC  Medium  +  MUG,  but 
generally  addressed  all  MUG-based 
media.  Commenters  stated  that  (1)  All 
MUG  tests  should  be  incubated  at 
44.5  "C  and  (2)  the  MUG  test  may  lose 
some  specificity  if  incubated  for  48 
hours.  Based  upon  the  discussion  of  data 


in  the  proposed  rule,  and  the  public 
comments,  the  Agency  is  approving  the 
proposed  incubation  time  and 
temperature  for  EC  Medium  -♦-  MUG, 
i.e.,  24  «  2  hours  at  44.5±  0.2  °C 

Commenters  also  addressed 
laboratory  certification  issues 
concerning  EC  Medium  -»-  MUG, 
including  non-specific  nuorescence  (see 
above)  and  verification  of  MUG- 
negative  and  MUG-positive  results  EP.^ 
is  developing  laboratorj'  certification 
criteria  for  use  with  the  revised  total 
cohform  rule  and  surface  water 
treatment  requirements  that  deal  with 
these  and  other  issues.  The  Agency's 
certification  program,  for  example, 
includes  a  criterion  that  would  have  the 
laboratory  verify  some  portion  of  the 
MUG-negative  and  MUG-positive 
results.  Autofluorescence  is  also 
addressed.  To  receive  a  descnption  of 
the  Agency's  certification  program, 
write  to  the  U.S.  Environmental 
Protection  Agency.  ORD  Publications, 
P.O.  Box  19963,  Cincinnati.  OH  45219- 
0963.  and  request  a  copy  of  the  Manual 
for  the  Certification  of  Laboratories 
Analyzing  Drinking  Water  (EPA  570/9- 
9/008). 

3.  Nutrient  Agar  Plus  MUG 

After  reviewing  the  public  comments, 
EPA  continues  to  believe  that  Nutrient 
Agar  +  MUG  is  satisfactory  for  £  coli 
detection  and  is  therefore  approving  the 
use  of  this  test  as  proposed,  under  the 
revised  total  coliform  rule 

Several  commenters  contended  that 
data  on  the  Nutrient  Agar  -»-  MUG  test 
were  insufficient  especially  with  regard 
to  false-positive  and  false-negative 
information.  EPA  disagrees.  The  .Agency 
conducted  a  recent  investigation  in 
which  a  total  of  182  £  coli  isolates  from 
12  samples  of  environmental  water  were 
tested  in  Nutrient  Agar  -t-  MUG 
(USEPA,  1990).  After  four  hours  of 
incubation,  92%  of  the  £  coli  fluoresced. 
After  24  hours,  95%  of  the  £  coli 
fluoresced.  EPA  believes  that  the  false- 
negative  rate  after  four  hours  is 
reasonably  low  (8%). 

In  another  recent  study,  EPA 
evaluated  15  environmental  water 
samples  using  Nutrient  Agar  -f-  MUG 
(USEPA,  1990).  After  four  hours 
incubation.  MUG-positive  sheen 
colonies  (i.e..  total  coliform-  and  £  coli- 
positive)  were  transferred  to 
MacConkey's  agar  and  isolates  were 
identified  by  the  API  20E  system.  Of  129 
MUG-positive  colonies  identified,  115 
were  £  coli.  Thus,  the  false-positive  rate 
was  11%.  Of  150  MLIG-negative  colonies 
identified,  8  were  £  coli.  Thus  the  false- 
negative  rate  was  5%.  In  EPA's  opinion, 
sufficient  information  is  known  about 
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false-poeitive  and  falw-acgBtive  rates, 
aad.  ac  aaggnterf  by  ^Ms  Ktady,  they  »re 
reasonably  low. 

EPA  believes  die  pcUeotul  dtfficuities 
observed  fot  tke  MMO-MUG  test  in  the 
detection  (A  E.  eaii  ia  daaiirfected  w&ter 
should  not  be  ■  prahlem  fior  Nutrient 
Agar  +  MMk  fv  the  sane  reaaoa 
described  for  EC  MediMS  4-  MLIC 

One  coraraenter  contended  thai  four 
hoois  was  too  skort  an  incabetion  time 
for  Nutrient  Agar  +  MUG.  Thia 
commenter  cited  condnaioaa  dfa<wn 
from  an  uaauppUed  study  which 
exaaiaed  the  taibe-pesitive  and  {aise- 
negative  rates  a«  a  function  of 
ircubatioa  time  Cot  the  Nutrient  Agar  ■¥ 
MUG  tasi  la  this  study.  87  cokxiies  ol  E. 
coll  were  isolated  on  nvEado  agar  from 
28  surface  source  water  samples. 
Colonies  were  traoaferred  via 
membrane  filters  to  Nutrient  Agar  -t- 
MUG.  The  commenter  found  that  26% 
were  MUG-negative  (i-e..  false-negative) 
in  four  hours.  After  34  hours  of 
incubatioiK  the  ialse-oegative  rate  was 
2%.  However,  the  commeoter  also 
asserted  that  of  the  2a  water  sources 
tested,  seven  samples  had  non-£  coJi 
colonies  that  exhibited  fluorescence 
(i.e..  false-positives)  when  the  medium 
was  incubated  for  24  heura. 
Unfortunately,  the  commenter  did  not 
provide  data  on  the  totaf  number  of  non> 
'£.  eo/i  colonies  observed  so  bis 
observation  about  the  false-positive  rate 
could  not  be  verified. 

EPA  confirmed  that  14  environmental 
£.  coli  isolates  provided  by  the  previous 
cummeoier  were  MUG-negative  after  an 
incubation  time  of  four  hours,  but  MUG- 
positjve  after  24  hours,  using  Nutrient 
Agar  +■  KfUG.  After  further  testing, 
however,  the  Agency  found  that  all  14 
isolates  had  identical  AP!-20E  profiles. 
This  resvh  is  unusual  and  suggests  to 
FPA  that  these  14  isolates  are  of  the 
same  clonal  origin  and  are,  in  fact, 
separate  isolates  of  a  single  strain.  In 
contrast,  in  the  EPA  study  mentioned 
above  (USEPA,  1990),  the  Agency  found 
27  different  API-20E  profiles  for  the  167 
NfUG-positive  K  coli  isolates. 

This  same  commenter  also  claimed 
that  an  article  by  Adams  et  al.  (1990} 
supports  the  poeition  that  four  hours  is 
too  short  an  incubation  time,  since  there 
is  a  period  at  induction  required  for  the 
^-glucuronidaae  system  off.  cofi  that  is 
at  least  four  hours  with  a  high 
percentage  of  strains.  Thus,  the  ML'G 
reactioa  which  depends  upon  the 
presence  of  the  /S-glucuromdase.  for 
many  £  co&  would  be  considerably 
longer  th«n  four  hours. 

tyfi  beheves  the  commenter  has 
misiaterpreted  the  data  of  Adams  et  al. 
(19g(»|.  This  article  indicates  that  the 
time  interval  required  for  ;3- 


glueuromdase  B«trvify  to  be  detected  is 
the  number  of  hoars  required  for  the 
bacterial  population  to  reach  a  density 
which  allowed  at  least  2.8%  of  the 
substrate  to  be  hydrolyred.  Ahhongh  the 
authors  of  the  amcte  did  state  that  an 
induction  period  is  req«ired  for 
synthesis  of  the  enzyme  system,  they 
provide  no  deta  mdicating  the  time 
interval  required  for  enzyme  induction. 
In  the  test  bemg  approved  by  today's 
action,  a  membrane  filter  containing  a 
total  cohform  colony(ie8)  from  the  total 
coliform  test  is  transferred  to  Nutrient 
Agar  +  N4UG  Each  tota4  coliform 
colony  being  transferred  contains  tens 
of  millions  of  bacterial  celts  or  higher. 
EPA  believes  that  this  bacterial 
population  is  sufficiently  dense  to  allow 
detection  of  3-giucuronida.se  activity 
within  four  hours.  Therefore,  the  article 
provides  very  little  support  for  the 
comment  that  a  significant  number  of  £ 
coli  would  no4  be  detected  in  four  hours 
by  the  Nutrient  Aaar  -*-  MUG  test. 

Based  on  the  Mates  and  Shaffer  (198^ 
data  discussed  m  the  proposed  rule  and 
on  EPA's  recent  findings,  the  Agency 
believes  that  a  four-hour  incubation  is 
satisfactory  for  £  coli  detection  using 
Nutnent  Agar  +  MUG.  Although  EPA 
recognizes  that  a  few  £  coJi  strains 
require  a  24-hour  incubation  period  to 
produce  a  MUG  reaction,  the  Agency  is 
not  requiring  labora tones  to  incubate 
beyond  four  hours,  given  the  low 
number  of  strains  that  are  slow  MUG- 
producers  and  the  potential  for 
confusion  caused  by  ihe  diifosioa  of  the 
fluorescence  into  the  surrounding 
medium  with  time  (see  befow). 

In  the  previously  cited  EPA  studies, 
the  fiuorescence  appeared  as  a  halo 
around  the  sheen  colony.  This 
fluorescent  halo  diffused  outward  into 
the  surrounding  medium  as  the 
incubation  time  increased.  After  24 
hours,  the  fluorescence  sometimes, 
covered  the  entire  a^r  surface,  while 
the  fluorescence  on  the  £  coli  colony 
had  faded.  Also  in  the  previous  studies, 
EPA  found  that  some  small  non-sheen 
colonies  (i.e.,  noncoliforms)  fliukresced 
on  the  Nutrient  Agar  +  MUG  medium, 
so  laboratories  should  take  care  that 
only  sheen  colonies  are  examined  for 
fiuorescence.  As  stated  previously,  EPA 
is  developing  laboratory  certification 
criteria  for  the  revised  total  coliform 
rile  and  surface  water  treatment 
requirements,  and  will  include  criteria 
for  examining  fluorescence  and  other 
quality  assurance  issues  regarding 
Nutrient  Agar  -f  MUG  that  were 
addressed  by  commenters. 

One  commenter  indicated  that  50  ugl 
ml  of  MUG  in  nutrient  agar  was  just  as 
effective  as  the  proposed  concentration 
of  100  /tg/ml.  and  provided  a  study 


(Damare  et  al..  1985]  in  which  50  jAg/ral 
was  satisfactory  for  Peptone  Tergitoi 
Glucuronide  agar.  Another  commenter. 
however,  found  that  fluorescence  was 
more  intense  with  lOO-^Ag/ml  of  MUG, 
compared  to  SOjxg/ml.  when  Buffered 
MUG  Agar  was  used.  EPA  conducted  a 
recent  study  (USEPA.  1990)  which  found 
that  100  fig/ml  produced  slightly 
brighter  fluorescence  than  SO-ks/h^  As 
a  result  of  the  EPA  data  and  the  fact 
that  Mates  and  Shaffer  (1989)  used  wa 
fig/ml.  the  Agency  will  approve  a  MUG 
concentration  of  100  >ig/ml  far  Nutrient 
Agar  -♦-  MUG. 

4.  Other  Methods 

a.  Lauryl  tryptose  broLh  (LIB)  plus 
MUG.  Several  commenters  suggested 
EPA  apprave  LTB  -I-  MUG.  One 
coaunenter  provided  data  that  were 
described  in  section  ULAl  above.  In  this 
study  of  90  spiked  dechlohnated 
finished  water  samples,  he  found  that  no 
statistical  difference  existed  in  £  coll 
recoveries  among  the  MMO-MUG  test» 
LTB  -tr  MUG  at  35  *C,  and  EC  +  MUG 
at  44.5  "C 

Another  commenter  provided  a 
published  article  (Feng  and  Hartraan, 
1982)  which  evaluated  LTB  •¥  MUG. 
These  investigators  found  that  97%  of 
the  120  pure  £  coli  cultures  tested  were 
MUC-positive.  None  of  the  other  species 
of  total  eoliforma  tested  were  MUG- 
positive.  Of  the  non-coliforms  tested, 
only  some  Sotmonella  strains  fl7%)  and 
Shigella  straine  (40%)  were  MUC- 
positive.  These  data  indicate  that  the 
false-positive  and  false-negative  rates 
for  LTB  -K  MUG  are  low.  However,  the 
invesbgaiors  found  that  LTB  -f  MUG 
recovered  only  31%  of  chlorine-in|ured 
(0.5  mg/l  initial,  a  minutes)  £  eoli  B, 
suggesting  that  the  false-negative  rate 
for  injured  £  coli  is  relatively  high. 

Chang  et  al.  (1989)  have  also 
examined  the  fahe-negative  rate  for  LTB 
-(-  MUG.  They  summarize  data  from  20 
published  articles.  Most  of  the  articles 
reported  that  the  percentage  of  £  coli 
which  cannot  produce  /3-giucuronidase 
(and  are  therefore  MUG-negative,  or 
false-negative)  is  low  (0  -  13%),  bat  the 
one  paper  which  examined  £  coli 
strains  from  the  rat  intestinal  tract, 
reported  that  about  89%  were  /3- 
glucnronidase-negatrve.  Chang  et  al. 
(unpublished  draft)  examined  the  )3- 
glucuronidase  activity  in  strains  of  £ 
coli  of  human  fecal,  human  urine,  or 
animal  origin  obtained  from  the  ECOR 
collection,  a  set  of  £  coli  isolates  from 
many  countries.  They  found  that  '/is.  or 
31%,  of  the  human  fecal  strains 
incubated  at  37  *C  were  MUG-negative, 
as  measured  in  LTB  4-  50  ;ig/ml  MUG. 
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This  false-negative  rate  is  relatively 
high. 

In  a  study  performed  by  EPA. 
investigators  subcultured  240  £  coli 
isolates  from  12  environmental  water 
samples  into  tubes  containing  LTB  -t- 
MUG  and  EC  +  MUG.  After  incubation 
(48  hours,  35  °C.  207  (88%)  were  MUG- 
positive  in  both  LTB  -)-  MUG  and  EC  -I- 
MUG.  When  the  33  MUG-negative 
isolates  from  LTB  -t-  MUG  were 
subcultured  into  EC  -»-  MUG  and 
incubated  (24  hours,  44.5  "C),  the  number 
of  MUG-negative  £  coli  isolates 
decreased  to  18  (7.5%).  The  investigators 
concluded  that  EC  -I-  MUG  at  an 
incubation  temperature  of  44.5  *C 
recovered  more  £  coli  than  LTB  -♦- 
MUG  at  35  "C. 

EPA  has  decided  to  defer  approval  of 
LTB  -(-  MUG  at  this  time  because  of 
questions  on  the  false-negative  rate  and 
most  suitable  incubation  temperature. 
LTB  -♦-  MUG  may  have  a  greater 
problem  with  catabolite  repression  of 
MUG  activity  than  EC  -t-  MUG,  since  it 
is  not  as  well  buffered  as  is  EC  -i-  MUG 
medium.  Given  the  data,  the  Agency  will 
continue  to  investigate  the  use  of  LTB  -^ 
MUG.  The  Agency  may  alter  its  position 
when  additional  comparison  data 
become  available,  especially  for 
chlorine-injured  £  coli. 

b.  Other  tests.  One  commenter 
suggested  that  EPA  consider  approving 
lactose-free  lauryl  trj'ptose  broth  or  EC 
broth  (or  medium  containing  /3-D- 
galactosidase  and  trjTJtophan)  in 
conjunction  with  an  indole  test  to  detect 
E.  coli.  The  commenter  stated  that  even 
0.5%  lactose  was  sufficient  to  impose  a 
strong  catabolite  repression  on  MUG 
hydrolyis.  and  therefore  lactose  should 
be  omitted  from  the  medium.  This 
commenter  submitted  a  number  of 
published  studies  in  which  investigators 
used  indole  to  detect  £  coli. 

EPA  is  deferring  approval  of  this 
method  because  of  conflicting  published 
data  on  the  false-positive  rate  for  the 
indole  test.  Unfortunately,  the  Agency 
does  not  have  sufficient  information  to 
determine  whether  the  conflicting  data 
is  merely  a  function  of  incubation 
temperature. 

Several  commenters  suggested  that 
EPA  approve  the  Coliquik  test  for  £  coli 
detection.  The  Coliquik  test  is  similar, 
but  not  identical,  to  the  Colilert  test  in 
formulation  and  protocol.  The  Agency, 
however,  is  not  aware  of  any 
comparison  data  between  Coliquik  and 
other  tests,  except  for  £  coli  data  that 
have  appeared  in  abstract  form  and  a 
draft  publication  by  Clark  et  al..  which 
was  submitted  as  part  of  a  public 
comment  In  this  study,  Coliquik 
recovered  more  £  coli  than  did  the 
Colilert  test  (17  vs.  8  positive  samples). 


but  both  of  these  tests  recovered  far 
fewer  £  coli  than  did  the  m-FC  test  (43 
positive  samples). 

Because  of  the  lack  of  comparison 
data  on  Coliquik  for  total  coliforms  and 
£  coli.  and  the  poor  recovery  efficiency 
described  by  Clark  et  al..  EPA  is  not 
approving  Coliquik  for  use  in  detecting 
£  coli  at  this  time. 

Another  commenter  suggested  that 
EPA  approve  the  Presence-Absence 
Coliform  Test  -t-  MUG.  The  Agency  has 
already  approved  the  Presence-Absence 
Coliform  Test  for  total  coliform 
detection  (54  PR  27544;  June  29. 1989), 
but  has  no  comparison  data  on  its 
suitability  for  £  coli  detection  with  the 
addition  of  MUG  to  the  mediunL  For  this 
reason,  EPA  is  not  approving  the  use  of 
this  lest  in  today's  notice. 

QA  Laboratories  recommended  that 
EPA  approve  a  two-step  membrane  filter 
procedure  that  employs  lactose 
monensin  glucuronate  agar  for  detection 
of  total  coliforms  and  buffered  MUG 
agar  for  the  detection  of  £  coli.  As  a 
part  of  their  supporting  data,  the 
commenter  submitted  collaborative  test 
results  of  the  method,  and  the 
subsequent  method  published  by  the 
Association  of  Official  Analytical 
Chemists  (AOAC)  for  the  enumeration 
of  total  coliforms  and  £  coli  in  foods. 
While  the  supporting  data  indicate  the 
method  is  very  specific  for  £  coli 
(99.5%),  the  commenter  did  not  provide 
EPA  with  data  on  environmental  water 
samples,  including  drinking  water. 
Accordingly,  the  Agency  is  not 
approving  the  use  of  this  method  in 
today's  rule. 

Two  commenters  suggested  that  EPA 
approve  the  API  strips,  Enterotubcs,  or 
other  bacterial  identification  systems  for 
£  coli  detection.  As  was  mentioned  in 
the  proposed  rule,  EPA  excluded  these 
types  of  tests  because  of  the  time  the 
laboratory  would  need  to  obtain  results. 
The  process  is  isolating  a  pure  culture 
from  the  total  coliform-positive  culture, 
inoculating  the  identification  system, 
and  incubating  the  culture  would  take 
about  48  hours  or  more,  necessitating  8 
delay  in  warning  the  public  if  £  coli 
were  present.  Because  of  the  acute  risks 
associated  with  £  coli  contamination. 
EPA  is  unwilling  to  allow  such  an 
extended  delay,  and  is  consequently  not 
approving  these  type  of  tests  in  today's 
rule. 

B.  Change  to  Analytical  Method  for 
Fecal  Coliforms 

Five  commenters  supported  the 
proposed  method  of  transferring 
colonies  from  a  total  coliform-positive 
membrane  to  EC  medium  via  a  cotton 
swab.  One  of  these  commenters 


rx)ntended  that  transfer  of  the  entire 
membrane  filter  into  a  broth  medium 
such  as  EC  Medium  (the  only  transfer 
procedure  approved  by  the  June  29, 1989 
notice)  would  be  cumbersome,  time- 
consuming,  and  vulnerable  to 
contamination. 

Two  commenters  suggested  that  EPA 
approve  the  inoculation  of  an  mdividual 
total  coliform  colony  into  EC  Medium, 
rather  than  swab  of  the  entire  surface. 
One  of  them  staled  that  if  the  laboratory 
swabbed  the  entire  membrane  surface, 
material  from  the  swab  might  affect  the 
acti^-ity  of  MUG  or  create  too  hea\7  an 
inoculum  such  that  epi-fluorescence  or 
aberrant  MUG  reactions  might  result. 
The  commenter,  however,  did  not 
provide  EPA  any  data  to  support  his 
contention. 

EPA  is  approving  the  proposed 
procedure  for  transferring  colonies  from 
a  total  coliform-positive  membrane  filter 
by  swabbing  the  entire  surface.  The 
Agency  also  agrees  with  the  comment 
that  laboratories  have  the  option  of 
transferring  individual  total  cohform- 
positive  colonies,  rather  than  swabbing 
the  entire  membrane  surface,  since  the 
transfer  of  individual  colonies  would 
minimize  the  concerns  expressed  above. 
Therefore,  today's  rule  approves  both 
procedures.  Although  the  proposed  rule 
only  addressed  i  141.21(1)15).  which 
pertains  to  the  transfer  of  colonies  on  a 
membrane  filter  to  EC  Medium  for 
detection  of  fecal  coliforms.  EPA 
believes  these  transfer  procedures 
would  be  equally  suitable  for 
inoculation  of  EC  -f  MUG. 

C.  Effective  Date 

This  rule  is  effective  on  the  dale  of 
publication,  rather  than  the  normal 
minimum  time  of  30  days  from 
publication.  EPA  beheves  this  rule 
should  be  effective  immediately  because 
it  relieves  a  restriction  in  the  revised 
total  coliform  rule,  which  became 
effective  on  December  31, 1990.  In  that 
rule,  all  total  coliform-positive  samples 
must  be  tested  for  the  presence  of  either 
fecal  coliforms  or  £  coh.  To  date,  EPA 
has  only  approved  the  fecal  coliform 
test,  which  may  result  in  false 
determinations  of  fresh  fecal 
contamination  in  some  water  systems. 
The  Agency  beheves  that  today's  rule 
would  benefit  systems  by  allowing  them 
to  use  a  more  precise  method  for 
determining  the  presence  of  fresh  fecal 
contaminaticn.  i.e..  £  coli.  For  this 
reason.  EPA  beheves  it  has  good  cause 
to  make  the  rule  immediately  effective. 
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rv.  Regulation  Assessment 
Requiraments 

.4.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
to  judge  whether  a  regulation  is  "major" 
and,  if  so,  to  prepare  a  regulatory  impact 
analysis.  A  rule  is  considered  major  if  it 
has  an  economic  impact  of  $100  million 
or  more,  causes  a  significant  increase  in 
cost  or  prices,  or  any  of  the  other 
adverse  effects  described  in  the 
Executive  Order.  Since  the  objective  of 
this  rule  is  merely  to  make  additional 
analytical  methods  available  for  use  in 
complying  with  the  regulation  for  total 
coliforms,  EPA  has  determined  that  this 
action  is  not  a  major  rule  within  the 
meaning  of  the  Executive  Order.  Water 
systems/laboratories  may  use  the  new 
methods  or  continue  using  previously- 
approved  methods.  Water  systems 
which  choose  to  use  an  E.  coli  test  in 
lieu  of  the  fecal  coliform  test  will  likely 
experience  fewer  false-positive  results, 
thereby  generally  reducing  their  overall 
costs  of  compliance.  Therefore,  there 
will  not  be  any  adverse  economic 
impacts. 

This  notice  was  submitted  to  the 
Office  of  Management  and  Budget  for  its 
review  under  the  Executive  Order. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  proposed  regulations  on  small 
entities.  If  there  is  a  significant  effect  on 
•  substantial  number  of  small  systems, 
..icar.s  should  he  sought  to  minimize  the 
effects. 

The  Small  Business  Administration 
defines  a  small  water  utility  as  ono 
which  serves  fewer  than  50.000  people. 
Under  this  definition,  this  rule  would 
affect  about  200,000  small  systems. 

This  final  rule  is  consistent  with  the 
objectives  of  the  Regulatory  Flexibihty 
Act  because  it  will  not  have  a 
significant  economic  impact  on  small 
entities.  The  rule  specifies  analytical 
methods  that  laboratories  must  use  if 
they  choose  to  test  a  total  coliform- 
positive  culture  for  E.  coli.  rather  than 
fecal  coliforms.  The  requirement  for  a 
system/laboratory  to  test  all  total 
coliform-positive  cultures  for  either  fecal 
coliforms  or  E.  coli  was  promulgated  in 
an  earlier  notice  (54  FR  27544:  June  29. 
1989).  Since  the  use  of  the  E.  coli  tests  is 
optional,  and  EPA  is  not  promulgating 
any  new  requirement,  the  Agency 
believes  that  the  impact  of  this  notice 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  and 


consequently  is  not  covered  by  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

D.  Science  Advisory  Board,  National 
Drinking  Water  Advisory  Council,  and 
Secretary  of  Health  and  Human 
Services 

In  accordance  with  sections  1412(d) 
and  (e)  of  the  Safe  Drinking  Water  Act, 
the  Agency  consulted  with  the  Science 
Advisory  Board,  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  and  Human  Services 
and  took  their  comments  into  account  in 
developing  this  rule. 
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List  of  Subjects  in  40  CFR  Part  141 

Chemicals,  Microorganisms, 
Incorporation  by  reference,  Indians — 
land.  Intergovernmental  relations. 
Radiation  protection,  Reporting  and 
recordkeeping  require    ents.  Water 
supply. 

Dated:  December  31, 1990. 
F.  Henry  Habicht, 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  141  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  141-NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-a.  30C^1,  300g-S,  300g-a  300H  and 
300J-9. 

2.  Section  141.21  is  amended  by 
revising  paragraph  (0(5).  by 
redesignating  paragraph  (f)(6)  as 
paragraph  (f)(7).  and  by  adding  a  new 
paragraph  (f)(6)  to  read  as  follows: 

§141.21    Collform  Mmpllng. 
•        •        •        *        • 

(f)-  *  • 

(5)  Public  water  systems  must  conduct 
fecal  coliform  analysis  in  accordance 
with  the  following  procedure.  When  the 
MTF  Technique  or  Presence-Absence 
(PA)  Coliform  Test  is  used  to  test  for 
total  coliforms.  shake  the  lactose- 
positive  presumptive  tube  or  P-A 
vigorously  and  transfer  the  growth  with 
a  sterile  3-mm  loop  or  sterile  applicator 
stick  into  brilliant  green  lactose  bile 
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broth  and  EC  medium  to  determine  the 
presence  of  total  and  fecal  coliforms. 
respectively.  For  EPA-approved 
analytical  methods  which  use  a 
membrane  filter,  transfer  the  total 
coliform-positive  culture  by  one  of  the 
following  methods:  remove  the 
membrane  containing  the  total  coliform 
colonies  from  the  substrate  with  a 
sterile  forceps  and  carefully  curl  and 
insert  the  membrane  into  a  tube  of  EC 
medium  (the  laboratory  may  first 
remove  a  small  portion  of  selected 
colonies  for  verification),  swab  the 
entire  membrane  filter  surface  with  a 
sterile  cotton  swab  and  transfer  the 
inoculum  to  EC  medium  (do  not  leave 
the  cotton  swab  in  the  EC  medium),  or 
inoculate  individual  total  coliform- 
positive  colonies  into  EC  Medium. 
Gently  shake  the  inoculated  tubes  of  EC 
medium  to  insure  adequate  mixing  and 
incubate  in  a  waterbath  at  44.5±0.2  *C 
for  24±2  hours.  Gas  production  of  any 
amount  in  the  inner  fermentation  tube  of 
the  EC  medium  indicates  a  positive  fecal 
coliform  test.  The  preparation  of  EC 
medium  is  described  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  1985.  American  Public 
Health  Association.  16lh  Edition. 
Method  908C — p.  879.  paragraph  la. 
Public  water  systems  need  only 
determine  the  presence  or  absence  of 
fecal  coliforms:  a  determination  of  fecal 
coliform  density  is  not  required. 

(6)  Public  water  systems  must  conduct 
analysis  of  Escherichia  coli  in 
accordance  with  one  of  the  following 
analytical  methods: 

(i)  EC  medium  supplemented  with  50 
>ig/ml  of  4-methylumbelliferyl-beta-D- 
glucuronide  (MUG)  (final  concentration). 
EC  medium  is  described  in  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  1985,  American  Public 
Health  Association  et  al..  16th  edition,  p. 
879.  MUG  may  be  added  to  EC  medium 
before  autoclaving.  EC  medium 
supplemented  with  50  ^g/ml  of  MUG  is 
commercially  available.  At  least  10  ml 
of  EC  medium  supplemented  with  MUG 
must  be  used.  The  inner  inverted 
fermentation  tube  may  be  omitted.  The 
procedure  for  transferring  a  total 
coliform-positive  culture  to  EC  medium 
supplemented  with  MUG  shall  be  as 
specified  in  paragraph  (r)(5]  of  this 
section  for  transferring  a  total  coliform- 
positive  culture  to  EC  medium.  Observe 
fluorescence  with  an  ultraviolet  light 
(366  nm)  in  the  dark  after  incubating 
tube  at  44.5±0.2  'C  for  24±2  hours;  or 

(ii)  Nutrient  agar  supplemented  with 
100  uglml  4-meUiylumbellifer>'l-beta-D- 
glucuronide  (MUG)  (final  concentration). 
Nutrient  Agar  is  described  in  Standard 
Methods  for  the  Examination  of  Waste 


and  Wastewater,  1985,  American  Public 
Health  Association  et  al..  16th  edition,  p. 
874.  This  test  is  used  to  determine  if  a 
total  coliform-positive  sample,  as 
determined  by  the  Membrane  Filter 
Technique  or  any  other  method  in  which 
a  membrane  filter  is  used,  contains  E. 
coli.  Transfer  the  membrane  filter 
containing  a  total  coliform  colony(ie8)  to 
nutrient  agar  supplemented  with  100  fig/ 
ml  (final  concentration)  of  MUG.  After 
incubating  the  agar  plate  at  35  *C  for  4 
hours,  observe  the  colony(ies)  under 
ultraviolet  light  (366  nm)  in  the  dark  for 
fluorescence.  If  fluorescence  is  visible. 
E.  coli  are  present. 

•  •        •        •        * 

3.  Section  141.21  is  amended  by 
revising  the  first  sentence  of  newly 
designated  paragraph  {f)(7)  to  read  as 
follows: 

§  141^1    CoHform  sampling. 
«         *         •         •         * 

(f)*  •  • 

(7)  The  following  materials  are 
incorporated  by  reference  in  this  section 
with  the  approval  of  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  *  *  * 

•  •        *        •        * 

[FR  Doc.  90-451  Filed  1-7-91;  8:45  amj 
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40  CFR  Parts  261,  271, 302 
(FRL  3895-B] 

Hazardous  Waste  and  Superfund 
Programs;  Amendment  to  Preambles 
Published  at  54  FR  33418  (August  14, 
1989)  and  54  FR  50968  (December  11, 
1989) 

AQBtCY:  Environmental  Protection 

Agency. 

action:  Amendment  to  preambles. 

summary:  In  the  preambles  to 
regulations  promulgated  on  August  14. 
1989  (54  FR  33418)  (establishing 
reportable  quantities  (RQ's)  under 
CERCLA  for  certain  substances)  and 
December  11. 1989  (54  FR  50968)  (fisting 
certain  wastes  from  the  production  of 
chlorinated  aliphatic  hydrocarbons  as  a 
hazardous  waste  under  RCRA),  the 
Environmental  Protection  Agency 
("EPA")  stated  that  it  classifies 
tetrachloroethylene  (perchloroethylene) 
as  a  "probable"  (weight-of-evidence 
Group  B2)  human  carcinogen.  Today's 
notice  amends  the  preambles  to  both 
rules  and  elaborates  upon  the  Agency's 
current  position  regarding  the  weight-of- 
evidence  classification  of 
perchloroethylene.  It  also  amends  the 
preamble  to  the  December  11  rule  by 


deleting  perchloroethylene  from  the 
substances  referred  to  at  54  FR  50974. 
without  qualification,  as  Group  B2 
carcinogens. 

As  is  set  forth  in  greater  detail  below, 
the  Agency  stated  in  a  1985  Health 
Assessment  Document  that  "the  overall 
weight  of  evidence  classification  for 
(perchloroethylene]  would  be  Group  C, 
i.e.,  a  p>088ible  human  carcinogen."  In 
1986,  EPA  issued  a  draft  addendum  to 
the  1985  Health  Assessment  Docimient 
that  would  place  perchloroethylene  in 
weight-of-evidence  Group  B2.  The  draft 
addendum  has  not  been  finalized  to 
date.  The  Agency  is  currently 
deliberating  concerning  the  weight-of- 
evidence  classification  for 
perchloroethylene.  EPA  will  follow  the 
process  set  forth  below  to  bnng  those 
deliberations  to  a  conclusion. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Austin.  Listing  Section.  Office 
of  Solid  Waste  (OS-333).  U.S. 
Environmental  Protection  Agencj'.  401  M 
St.  SW..  Washington.  DC  20460: 
telephone  (202)  382-4789 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  December  U.  1989.  EPA 
promulgated  a  rule  that  hsted  condensed 
light  ends,  spent  fillers  and  filter  aids, 
and  spent  desiccant  wastes  from  the 
production  by  free  radical  catalyzed 
processes  of  chlorinated  aliphatic 
hydrocarbons  having  carbon  chain 
lengths  of  one  to  five  as  a  hazardous 
waste  (EPA  Hazardous  Waste  No.  F025) 
under  the  Resource  Conserv  ation  and 
Recovery  Act  (RCRA).  The  rule  also 
designated  Waste  No.  F025  as  a 
hazardous  waste  and  set  a  reportable 
quantity  (RQ)  for  that  waste  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  54  FR  50968.  50974.  The 
preamble  to  the  rule  discussed  EPA's 
rationale  for  characterizing  Waste  No. 
F025  as  hazardous.  In  describing  the 
various  constituents  of  that  waste.  EPA 
identified  perchloroethylene  as  a 
weight-of-evidence  Group  B2 
carcinogen. 

On  August  14. 1989.  EPA  promulgated 
a  rule  that,  among  other  things, 
established  an  adjusted  RQ  of  100  lb.  for 
perchloroethylene  under  CERCLA.  54  FR 
334ia  33424.  The  preamble  to  that  rule 
stated  that  the  Agency's  current  position 
is  that  perchloroethylene  "should  fall 
into  the  B2  category  based  on  sufficient 
animal  evidence  of  carcinogenicity."  but 
that  this  position  is  "based  on  a  draft 
carcinogenicity  assessment  that  has  not 
yet  been  finalized."  The  preamble  also 
stated.  "Pending  the  results  of  the 
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Agency's  final  carcinogenicity 
assessment,  the  B2  classification  and 
100  lb.  RQ  adjustment  for 
perchloroethylene  will  be  maintained  in 
this  final  rule."  Id.  at  33424. 

II.  Methodology  for  Adjusting  RQs 

The  Agency's  methodology  for  setting 
RQ  adjustments  under  CERCLA  is 
summarized  in  the  August  14. 1989 
Federal  Register  notice.  54  FR  33420-1. 
The  methodology  for  adjusting  RQs 
begins  with  an  evaluation  of  the 
intrinsic  physical,  chemical,  and 
toxicological  properties  of  each 
hazardous  substance.  The  intrinsic 
properties  examined  include  potential 
carcinogenicity.  The  evaluation  of 
hazardous  substances  for  potential 
carcinogenicity  initially  involves  a 
qualitative  assessment  of  the  available 
scientific  literature  on  the  substance. 
The  data  are  reviewed  to  determine  the 
degree  of  certainty  or  "weight-of- 
evidence"  that  the  substance  is  a  human 
carcinogen.  The  substance  is  then 
classified  in  an  overall  weight-of- 
evidence  category  (A.  B,  C,  D  or  E). 

Group  B  (probable  human  carcinogen) 
is  divided  into  two  subgroups.  Bl  and 
B2.  Group  Bl  includes  substances  for 
which  the  weight  of  evidence  of  human 
carcinogenicity  based  on 
epidemiological  studies  is  "hmited." 
Group  B2  includes  hazardous 
substances  for  which  there  is  "no  data." 
"inadequate  evidence"  or  "no  evidence" 
of  human  carcinogenicity  from 
epidemiological  studies,  but  for  which 
the  weight  of  evidence  of 
carcinogenicity  based  on  animal  studies 
is  "sufficient."  54  FR  33421.  Group  C 
(possible  human  carcinogen)  includes 
substances  with  "limited  "  evidence  of 
carcinogenicity  in  animals  and  "no 
data."  "inadequate  evidence."  or  "no 
evidence"  from  human  epidemiological 
studies.  Id. 

III.  Discussion  of  Weight-of-Evidence 
Classification  of  Perchloroethylene 

EPA  issued  a  Health  Assessment 
Document  for  Tetrachloroethylene 
(Perchloroethylene)  in  July  1985  (EPA/ 
600/8-82/005F]-  The  July  1985  document 
stated.  "[t]he  overall  weight  of  evidence 
classification  for  PCE 
[perchloroethylene]  would  be  Group  C. 
i.e.,  a  possible  human  carcinogen."  Id.  at 
1-4.  The  Agency  noted  that  the  National 
Toxicology  Program  (NTP)  was  then 
completing  perchloroethylene  inhalation 
bioassays  for  rats  and  mice,  and  stated 
that  when  the  results  of  these  bioassays 
became  available,  "consideration  will 
be  given  to  updating  the  carcinogenicity 
evaluation  in  this  assessment 
document."  Id.  at  1-5. 


In  March  1986  EPA  issued  a  draft 
addendum  to  the  July  1985  Health 
Assessment  Document.  Draft  Addendum 
to  Health  Assessment  Document  for 
Tetrachloroethylene 
(Perchloroethylene).  EPA/600/8-82/ 
005FA  (March  1986)  (External  Review 
Draft).  The  draft  addendum  reviewed 
the  findings  of  the  draft  National 
Toxicology  Program  Technical  Report 
on  the  Toxicology  and  Carcinogenesis 
Studies  of  Tetrachloroethylene  in  F344/ 
N  rats  and  B6C3F1  mice.  The  draft 
addendum  stated.  "The  evidence  in  rats 
and  mice,  together  with  the  inconclusive 
evidence  in  humans  as  reported  in  1985 
Health  Assessment  Document  for 
Tetrachloroethylene,  results  in  the 
placement  of  PCE  in  EPA's  weight-of- 
evidence  Group  B2.  meaning  that  it 
should  be  considered  a  probable  human 
carcinogen."  Id.  at  1-2.  The  Agency 
circulated  the  draft  addendum  for 
comment  on  technical  accuracy  and 
policy  implications.  The  draft  addendum 
has  not  been  finalized  to  date:  as 
described  below.  EPA  is  continuing  its 
deliberations  concerning  the  weight-of- 
evidence  classification  for 
perchloroethylene. 

A  review  of  the  draft  addendum  on 
perchloroethylene.  including  the  1985 
NTP  inhalation  bioassay.  was 
subsequently  conducted  by  the 
Halogenated  Organics  Subcommittee  of 
the  Science  Advisory  Board  ("SAB").  In 
a  letter  to  the  Administrator,  the 
Subcommittee  stated.  "It  is  reasonable 
to  describe  the  weight  of  the 
epidemiological  evidence  in  humans  as 
conforming  to  the  EPA  guideline  for 
carcinogen  risk  assessment  definition  of 
'inadequate.'  The  Subcommittee 
concludes  that  the  animal  evidence  of 
carcinogenicity  is  'limited'  because  of 
positive  results  in  only  one  strain  of 
mouse  of  a  type  of  tumor  that  is  common 
and  difficult  to  interpret.  Thus,  the 
Subcommittee  concludes  that 
perchloroethylene  belongs  in  the  overall 
weight-of-evidence  category  C  (possible 
human  carcinogen)."  (EPA.  Science 
Advisory  Board:  Environmental  Health 
Committee  Halogenated  Organics 
Subcommittee  report  from  N.  Nelson 
and  R.  Griesemer  to  L  Thomas.  January 
27, 1987). 

The  Administrator  responded  to  the 
Subcommittee's  letter  on  August  3. 1987. 
The  Administrator's  response  included  a 
memorandum  from  EPA  staff  scientists 
addressing  the  issues  raised  by  the 
Halogenated  Organics  Subcommittee  of 
the  SAB.  That  memorandum  concluded 
that  the  available  data,  while  subject  to 
alternative  interpretations,  led  EPA  staff 
to  believe  that  perchloroethylene  should 
fall  more  readily  into  the  B2  category. 


probably  carcinogenic  to  humans,  based 
on  sufficient  animal  but  inadequate 
human  evidence  of  carcinogenicity. 
(Letter  regarding  classification  of 
perchloroethylene  as  a  Category  B2 
compound  with  attachment,  "EPA  Staff 
Comments  on  Issues  Regarding  the 
Carcinogenicity  of  Perchloroethylene 
(perc)  Raised  by  the  SAB."  Lee  M. 
"Thomas.  Administrator  to  Dr.  Norton 
Nelson.  Chairman,  Executive 
Committee,  Science  Advisory  Board. 
August  3. 1987). 

The  SAB  met  subsequently  as  a  whole 
and  examined  the  cancer  classification 
of  perchloroethylene.  The  SAB  observed 
that,  in  view  of  the  weight  of  evidence 
and  associated  scientific  uncertainty, 
perchloroethylene  could  not  be  made  to 
fit  "neatly  into  only  one  risk  category." 
The  SAB  concluded  at  that  time  that  the 
overall  weight  of  evidence  for 
perchloroethylene  lies  on  the  continuum 
between  EPA's  Group  B2  and  C  (U.S. 
EPA.  Science  Advisory  Board: 
Environmental  Health  Committee 
Halogenated  Organics  Subcommittee 
report  from  N.  Nelson.  R.  Griesemer  and 
J.  DouU  to  L  Thomas.  March  9. 1988). 

On  May  22. 1989,  EPA  published  a 
notice  in  the  Federal  Register  that 
proposed,  among  other  things,  to  set  a 
Maximum  Contaminant  Level  Goal 
(MCLG)  under  the  Safe  Drinking  Water 
Act  for  perchloroethylene  at  zero,  based 
in  part  upon  a  B2  classification.  54  FR 
22062.  22090-1.  The  Agency  solicited 
public  comment  on  the  issue  of  whether 
perchloroethylene  should  be  classified 
as  a  B2  or  C  compound.  EPA  is 
scheduled  to  issue  a  final  rule  setting  a 
MCLG  for  perchloroethylene  on 
December  31, 1990. 

EPA  is  currently  deliberating 
concerning  the  weight-of-evidence 
classification  for  perchloroethylene  and 
the  issues  raised  and  advice  offered  by 
the  SAB  concerning  perchloroethylene. 
When  these  deliberations  are 
completed,  EPA  will  provide  a  formal 
reply  to  the  SAB,  under  the  signature  of 
the  Administrator  or  an  appropriate 
designee,  which  informs  the  SAB  of  the 
Agency's  response  to  the  SAB's  issues 
and  advice  and  states  the  Agency's  final 
position  on  the  weight-of-evidence 
classification  of  perchloroethylene.  At 
the  time  this  reply  is  prepared,  EPA's 
Office  of  Health  and  Environmental 
Assessment  will  be  preparing  an 
addendum  to  the  health  assessment 
document  reviewing  the  hazard 
characterization  of  perchloroethylene 
that  will  further  document  EPA's  final 
position  concerning  the  weight-of- 
evidence  classification  of 
perchloroethylene.  This  document  and 
the  Agency's  reply  to  the  SAB  will  be 
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separate  and  distinct  from  any 
regulatory  evaluations  and  risk 
management  decisions  concerning 
perchloroethylene. 

IV.  Revisions  to  December  11, 1989 
Notice  and  August  14, 1989  Notice 

For  the  foregoing  reasons, 
perchloroethylene  is  hereby  deleted 
from  the  substances  referred  to  at  54  FR 
50974  as  Group  B2  carcinogens.  The 
preambles  to  the  regulations 
promulgated  on  August  14, 1989  (54  FR 
33418)  and  December  11. 1989  (54  FR 
50968]  are  amended,  insofar  as  they 
discuss  the  weight-of-evidence 
classification  of  perchloroethylene.  as 
set  forth  above.  Because  a  final  position 
on  that  classification  was  not  relevant 
to  either  of  these  actions,  this  notice 
does  not  affect  the  listing  of  Waste  No. 
F025,  the  establishment  of  an  RQ  for 
that  waste,  or  the  identification  of 
perchloroethylene  as  a  hazardous 
constituent  of  Waste  No.  F025  for 
purposes  of  the  December  11. 1989  rule. 
This  notice  also  does  not  affect  the  100 
lb.  RQ  for  perchloroethylene  that  was 
estabhshed  in  the  August  14. 1989  rule. 

Dated:  December  2a  1990 
F.  Henry  Habicht  D, 

Deputy  Administrator. 

[FR  Doa  91-143  Filed  1-7-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  ParU  61 1  and  663 
[Docket  No.  901078-0345] 

Foreign  Fishing;  Pacific  Coast 
Groundfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  1991  groundfish 
fishery  specifications  and  management 
measures. 

SUMMARY:  NOAA  announces  the  1991 
specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  and  state 
waters  off  the  coasts  of  Washington, 
Oregon,  and  California  under  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  The  specifications  include 
the  level  of  the  acceptable  biological 
catch,  harvest  guidelines  and  quotas, 
and  their  distribution  between  domestic 


and  foreign  fishing  operations.  The 
managemant  measures  for  1991  are 
designed  to  keep  landings  within  the 
harvest  guidelines  or  quotas,  if  any.  and 
to  achieve  the  goals  and  objectives  of 
the  FMP  and  its  implementing 
regulations.  These  actions  are 
authorized  by  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan. 
The  intended  effect  of  these  actions  is  to 
establish  allowable  harvest  levels  of 
Pacific  coast  groundfish  and  to 
implement  management  measures 
designed  to  achieve  but  not  exceed 
those  harvest  levels. 
EFFECTIVE  DATE:  January  1, 1991,  until 
modified,  superseded,  or  rescinded. 
FOR  FURTHER  INFORMATION  CONTACT 
William  L  Robinson  (Northwest  Region, 
NMFS)  206-526-6140:  or  Rodney  R. 
Mclnnis  (Southwest  Region,  NMFS)  213- 
514-6199. 

SUPPLEMENTARY  INFORMATION: 
Amendment  4  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  was  approved  on  November  15, 
1990.  and  final  implementing  regulations 
were  filed  with  the  Office  of  the  Federal 
Register  on  December  31, 1990.  The 
amended  FMP  requires  that 
management  specifications  for 
groundfish  be  evaluated  each  calendar 
year,  that  harvest  guidelines  or  quotas 
be  specified  for  species  or  species 
groups  in  need  of  additional  protection 
and  that  management  measures 
designed  to  achieve  the  harvest 
guidelines  or  quotas  be  published  in  the 
Federal  Register  and  implemented  by 
January  1,  the  beginning  of  the  fishing 
year. 

The  process  for  adopting  acceptable 
biological  catch  (ABC)  levels,  harvest 
guidelines  and  quotas,  and  management 
measures  was  initiated  by  the  Pacific 
Fishery  Management  Council  (Council) 
at  its  September  1990  meeting.  Proposed 
actions  were  published  in  the  Federal 
Register  on  November  7, 1990  (55  FR 
46841)  and  written  public  comments 
were  requested  by  November  21, 1990. 
None  was  received.  The  Council  also 
accepted  public  comment  at  its 
November  13-16, 1990,  meeting  before 
recommending  final  specifications  and 
management  measures  to  be  effective  on 
January  1, 1991.  The  Council  considered 
advice  from  its  Groundfish  Advisory 
Subpanel,  Groundfish  Management 
Team  (GMT),  Scientific  and  Statistical 
Committee,  and  Enforcement 
Consultants  in  recommending  these* 


specifications  and  management 
measures  to  NMFS.  This  Federal 
Register  notice  announces  the  final 
specifications  and  management 
measures  recommended  by  the  Council 
and  approved  by  the  Secretary  for 
implementation  on  Januarj'  1, 1991.  The 
specifications  and  management 
measures  announced  herein  may  be 
modified  during  the  year,  according  to 
the  procedures  of  Amendment  4  to  the 
FMP. 

L  Fuial  Specifications  of  ABC,  Harv'est 
Guidelines  and  Quotas,  and 
ApportionmenU  to  DAH.  D.\P,  JVP,  and 
TALFF 

The  management  specifications 
include  the  ABC  the  designation  and 
amounts  of  harvest  guidelines  or  quotas 
for  species  that  need  individual 
management,  and  the  apportionment  of 
the  harvest  guidelines  or  quotas 
between  domestic  and  foreign  fisheries 
(Under  Amendment  4.  annual  quotas 
replace  numerical  optimum  yield  (OY) 
specifications.)  For  those  species 
needing  individual  management  that 
will  not  be  fully  utilized  by  domestic 
processors,  or  that  can  be  caught 
without  severely  impacting  species  that 
are  fully  utilized  by  domestic 
processors,  the  harvest  guidelines  or 
quotas  may  be  apportioned  to  domestic 
annual  harvest  (DAH.  which  includes 
domestic  annual  processing  (DAP)  and 
joint  venture  processing  (JVP))  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF). 

The  final  1991  management 
specifications  are  listed  in  Tables  1  and 
2.  followed  by  a  discussion  of  each 
species  with  an  ABC.  harvest  guideline 
or  quota  designation,  or  amount  that 
varies  from  that  proposed  at  55  FR 
46841.  Table  1  has  been  reorganized 
(jack  mackerel  is  moved  under  the 
roundfish  category,  the  "other  rockfish" 
categor>'  is  renamed  the  Sebastes 
complex,  and  thomyheads  is  moved 
under  the  rockfish  category);  this 
reorganization  is  made  only  for  ease  in 
interpretation  and  has  no  affect  on  the 
specifications  or  management  measures 
announced  herein.  Unless  noted  here, 
the  specifications  are  the  same  as 
proposed. 

As  in  the  past,  fish  caught  in  state 
ocean  waters  (0-3  nautical  miles 
offshore)  as  well  as  fish  caught  m  the 
exclusive  economic  zone  (EEZ.  3-200 
nautical  miles  offshore)  are  included  in 
these  specifications. 
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Table  1.— Final  Speofications  of  ABC  for  1991  for  the  WasHiNGioN,  Oregon,  and  California  Region  by  International 

North  Pacific  Fisheries  Commission  Areas 


[In  thousands  of  melnc 

ions] 

Sp6a8S 

Area 

Vancouver '     Coluinoia 

EufSki    1  Monlerey 

Conception 

Total 

Roundfish: 

1.0 

4.0 

0.5 
C) 

1.1 

0.4 

70 

Pftoftc  Cotf 

32 



»  253  0 

Sabtefish 

Jack  Mackefrt - 

Rocfctish: 

Piiri*ir  Ocflff'l  PMCh  -  .. _.. 

— 

«eo 



(') 

•5^6 

0.0 

0.0 

P) 

(•) 

00 

Sfxxibelly 

•13  0 
•70 

Ttxxriyt>«i<ls ™..„ — . 

Sebaste$  complex: 

o 

0.8 

7.9 

1.5 

06 

|ij" 

0.8 

2.9 

Chilipeoow 

Yflilowtait 

-. 

•36 

1.2 
0.8 

2.4 

3.1 

3.7 

6.1 

1.1 
3.0 

7.0 

0.3 

1.9 

8.0 

(•) 
A3 

5.0 

33 

1.0 

46 

Remamwig  Rcc*S*h _. — 

Ratfish: 

Oovflf  So4v      » ». — ... 





14.0 
22.5 

•1.9 

Pavais  So* ■_ 

Olt>«r  Flatfish  .  ._  

0.6 
0.7 

0.5 
1.7 

1.2 

0.8 
1.8 

2.0 

OJ? 
05 

2.0 

3.2 

77 

Ottiflr  Fl»^•         

14.7 

. 

•  Thw«  soeow  if*  not  comrrnr  of  nr^jorarf  m  the  aroas  lootnot«<l  Rockf^*  spores  with  this  icx^tnote  are  included  m  the  "remairiing  rockf«h"  categcfy  'or  the 
areas  foowwtao  or«y  Omef  grouno»»h  ^Mcies  «n«h  tfus  fooinoie  aie  ir<:iuoeo  m  tr>e   oiner  ti«n  '  caiegory  lor  the  areas  tooinoied. 

•  ABC  tor  trie  U  S  and  Canaoa  cxvrti'ned. 

•  To'al— Alt  if^PFC  areas  oti  Assningion.  Oregon,  and  Calrforma. 

•  incMla*  area  txtyryxJ  the  EEZ  (?tiO  nm|  Or^ky  lack  ■i>acK<»f8i  <n  the  EEZ  nor*  o*  39*  N.  tolilude  are  managed  by  the  FMP 

•  Otner  t«n'  nduOM  nwks.  SKales,  rartl«^  nxyos.  jrendaiers,  and  groondfisn  species  (d«cept  lor  loCK'isn)  in  these  areas   designated  t)y  tootnote  2 

Table  2.— Final  Harvest  Guideline  (HG)  and  Quota  Specifications  and  Their  Apportionment  to  DAP,  JVP.  DAH,  and 

TALFFIN1991 
(m  thounnds  of  matrx:  tons] 


Sp«cie« 

HGof 
quota 

DAP 

JVP' 

DAH 

Resenre 

TALFF' 

1.  Ounta: 

f>9a^  Whrhng  » 

Shontiewy  Rocrfitft 

- 

226.0 
13.0 
46.5 

89 
10 
7,0 
1.1 
4.3 
7.9 
22.5 
11.1 

228.0 
0.0 
0.0 

8.9 

•1.0 

7.0 

1.1 

4.3 

79 

225 

1 11 

0 
10.4 
25.0 

0.0 
0.0 
0.0 
00 
0.0 
00 
00 
00 

228.0 

10.4 
25  0 

8.9 

•10 
70 
1,1 
4.3 
79 
225 
11.1 

0.0 
26 
93 

0.0 
0.0 
0.0 
0.0 
0.0 

oo 

0.0 

00 

0.0 

oo 

Jack  Mackvel '. 

12  2 

11  HarvMt  guMMIine: 

Sat)«e«>8h^ _ 

Pacrfto  Ocean  Parch  * ... 

0.0 

0.0 

00 

Bocacoo — 

vaHowtaii  RockfMh.'    ... 

0.0 
0.0 

Thomy*>eao»  •  _ _.. 

Dover  Soi«  • 

- 

0.0 
0.0 

Sehastet  CcFnp'n  • 

0.0 

I  In  in«  tn»e^jn  trswl  and  joint  venture  fiehenea  f<x  Pacific  waiting,  incidental  eaten  alinwarvo  Dercentagos  (iMsed  on  TALFF)  and  incirtp-'tai  retention  allowance 
percemage*  ;rui»«<1  on  Jv»^  are;  Sawe'ish  0  173  percenr.  Paofic  'x»an  perrn  0  062  r«ir«ni  rocKtisn  e»eiuiing  Pacific  ocean  oercn  0  73H  percent,  tiatlisn  0  1 
percwr"  »i. »  m,oer«i  3  0  pwceni:  arxj  ott^er  species  0  5  oercer>i  in  loieiqn  trawf  iwn  fnpit  venture  tisnefes,  "otner  species"  means  all  species,  mckjdrng 
no.'gfoc'^'."-.ri  «4j»ca««.  •iceoi  i^ar^ihc  wfWing,  sapiefisn.  Pac^'ic  oc«an  percri.  otiier  rocklRtr  ;tiai  is,  rocKlish  enciufling  Pacific  ocean  pe<cni.  liatf'Sh,  jack  mackerel, 
and  pfoniixiMO  nofTutt.  m  a  fore^n  trawl  or  )oint  veniure  iisri*>'v  lor  sfwriws  otner  man  Pacific  whiting,  mcineniai  allowance  oerr.entaot>s  will  be  stated  in  the 
conofnona  •no  iM^inctiona  »D  tne  (o-^mn  mhmg  pemm  Sae  50  C»-B  61 1  7utc)  lor  aooHcanon  of  mooental  retention  altowance  percentages  to  |0in1  venture  lisfienes. 

"  8«SMi  on  *)  twotnt  of  r>e  2b3  boO  tm  ABC  lor  ttve  Umied  Slates  sno  Caneoa  comptned 

•  Tn«  narveni  gmowine  «  oe"vea  t)Y  subtracting  the  c<oecifid  larvcsi  i^uisioe  of  2<K)  nni  (6. IOC  mt)  Irom  the  52.600  rnt  ABC  that  applies  both  inside  and  outside 
of  200  nm   ^r^  jvP  astimaie  aoones  cx^iv  lo  |BC»  madier-.i  caugnt  m  tr*  LtZ  north  of  39*  N  latitude 

*  SaoWisn,  ovynyrieaos.  a'«J  DiU'er  «)fe  may  Q«  manaoeo  together  aa  Itm    oeeowatar  complex  " 

'  For  !'>•  varyxKiver  ir^d  Cokjr^oia  INPFC  areas  comoined  I^e  narvest  ouKW-n'e  lor  ttie  Seoaxies  complex  (all  rocklish  managed  under  the  FMP  except  Pacitic 
ocean  oercn,  snoooenv  rocxrnm.  wioow  rocktrah.  and  tnornvr>«ad'; i  «  aenvert  F»r  aoning  tne  si;r»i  of  the  ABCs  in  ihe  Vancouver  ano  CoiumD>a  areas  lor  the  species  in 
lh«  oolVfxn  (I.*.,  canary  rocxlwh,  yeiiawlai  rocKfish,  arxl  'he  remairviig  roCKtisn  category  from  TaOW  1). 


The  1991  final  ABCs  are  changed  from 
the  1990  levels  for  the  following  species: 
Pacific  whiting,  widow  rockflsh, 
bocaccio,  canary  rockfish,  yellowtail 
rockfish.  Dover  sole,  and  jack  mackerel. 
An  ABC  also  is  established  for  (he  first 


time  for  thornyheads  [Sebaslolobus 
spp.)' because  of  the  substantial  landings 
in  recent  years  and  the  recent 
availability  of  a  stock  assessment. 

As  was  proposed,  widow  rockfish, 
sablefish.  and  Pacific  ocean  perch  will 


be  managed  with  harvest  guidelines  in 
1991  rather  than  with  quotas  as  in  1990, 
and  harvest  guidelines  are  established 
for  bacaccio,  thornyheads,  and  Dover 
sole  for  the  first  lime. 
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The  final  1991  specifications  of  ABC, 
harvest  guidelines  and  quotas,  and 
apportionments  are  the  same  as  proposed 
at  55  FR  46841  with  the  following 
exceptions;  ABCs  are  changed  for 
Pacific  whiting,  sablefish,  bocaccio, 
thornyheads,  and  Jack  mackerel;  harvest 
guidelines  are  changed  for  sablefish. 
Pacific  ocean  perch,  bocaccio,  and 
thornyheads;  and,  quotas  and  their 
apportionment  to  domestic  and  foreign 
operations  are  changed  for  Pacific 
whiting  and  jack  mackerel.  These 
changes  are  explained  below. 

Pacific  whiting.  The  preliminary  ABC 
for  Pacific  whiting  in  the  United  States 
and  Canada  combined  was  279.000  mt. 
A  technical  modification  resulted  in  a 
reduction  to  253,000  mt  for  both  areas  in 
1991,  slightly  above  the  245,000  mt 
combined  ABC  in  1990. 

The  final  quota  for  Pacific  whiting 
remains  at  90  percent  of  the  combined 
ABC  for  the  United  States  and  Canada. 
Therefore,  the  U.S.  quota  is  228,000  mt. 
90  percent  of  the  revised  U.S. -Canada 
ABC  of  253.000  mt. 

Domestic  processors,  including  at-sea 
processing  vessels,  have  requested  more 
than  300,000  mt  of  Pacific  whiting  in 
1991.  Because  these  requests  exceed  the 
available  quota  of  228,000  mt,  the  entire 
quota  is  designated  for  DAP,  leaving  no 
surplus  for  JVP  or  TALFF  and  no 
reserve.  Domestic  processors  will  be 
surveyed  later  in  the  year,  after  which 
surplus  DAP,  if  any,  may  be  reappointed 
to  JVP. 

For  incidental  retention  allowance 
percentages  that  would  be  applied  in  the 
joint  venture  for  Pacific  whiting,  refer  to 
the  regulations  at  50  CFR  611.70  and 
footnote  1  of  table  2  in  this  notice. 

Sablefish.  A  technical  revision 
resulted  in  an  increase  to  the  proposed 
ABC  for  sablefish  from  8.800  mt  to  8,900 
mt,  the  same  as  in  1990.  Consequently, 
the  harvest  guideline,  which  was 
proposed  to  equal  ABC.  also  is 
increased  from  8,800  mt  to  8,900  mt. 

Bocaccio.  The  preliminary  ABC  range 
for  bocaccio  was  800-1,700  mt  because 
the  GM^  was  not  able  to  fully  review 
this  new  assessment  prior  to  the 
September  Council  meeting  which 
preliminary  specifications  were 
recommended  to  the  Secretary.  Further 
review  indicated  that  the  rationale  in 
the  stock  assessment  fc-  the  lower  level 
was  sound,  and  the  final  ABC  was  set  at 
800  mt. 

The  Council  was  concerned  about  the 
economic  consequences  of  suddenly 
reducing  harvest  levels  from  about  2,000 
mt  annually  from  1985-1990  to  800  mt  in 
1991.  (Although  the  ABC  has  been  6,100 
mt  since  1985,  landings  have  been  well 
below  that  level.)  The  fishery  previously 
had  been  managed  with  a  liberal  trip 


level  limit  of  40,000  pounds  that  applied 
to  the  Sebastes  complex  as  a  whole, 
without  singling  out  bocaccio.  However, 
bocaccio  typically  are  caught  with  other 
species  in  the  Sebastes  complex,  so  a  60 
percent  reduction  could  not  be  achieved 
without  a  substantial  and  sudden 
reduction  in  total  landing  of  the 
Sebastes  complex.  Consequently,  the 
Council  felt  that  a  phase-in  of  more 
severe  restrictions  was  warranted 
instead  of  a  severe  reduction  to  800  mt 
in  one  year.  To  lessen  the  economic 
impacts  of  reduced  harvest  levels,  the 
Council  recommended  a  harvest 
guideline  of  1,100  mt  for  1991.  Before 
adopting  this  recommendation,  the 
Council  determined  that  allowing 
landings  approximately  300  mt  greater 
than  the  ABC  would  not  result  in 
overfishing  as  long  as  landings  do  not 
exceed  1,300  mt.  To  guard  against 
overfishing.  Amendment  4  requires  that 
the  following  criteria  be  addressed 
when  setting  a  harvest  guideline  above 
an  ABC: 

(a)  Exploitable  biowass  and  spawning 
biomass  relative  to  MSY  levels.  All  data 
sources  indicate  a  declining  resource, 
and  the  stock  synthesis  model  estimates 
that  total  biomass  has  fallen  from  about 
75.000  mt  in  1978  to  7,000-14,000  mt  in 
1990.  A  significant  fraction  of  the 
observed  decHne  is  due  to  poor 
recruitment  since  1978.  The  spawning 
biomass  in  1991  is  only  13.5  percent  of 
the  average,  unfished  level,  and  less 
than  the  level  that  produces  MSY. 

(b)  Fishing  mortality  rate  relative  to 
MSY.  The  fishing  mortality  rate  that 
would  achieve  landings  at  1.100  mt  is 
higher  than  necessary  to  produce  MSY. 
The  recommended  exploitation  rate  that 
would  produce  MSY  in  the  longterm  is 
about  11.4  percent,  the  overfishing  rate 
is  18.4  percent,  and  the  intermediate  rate 
that  produces  1.100  mt  in  1991  Is  15.7 
percent, 

(c)  If  part  of  a  multispecies  fishery, 
the  relative  contribution  of  the  species 
to  the  total  catch.  Bocaccio  are  found 
predominantly  in  the  Monterey  and 
Conception  INPFC  areas,  and  t>T3ically 
are  caught  with  other  rockfish  species  in 
the  Sebastes  complex  (all  rockfish 
managed  by  the  FMP  except  widow, 
shortbelly.  Pacific  ocean  perch,  and 
thornyheads).  Bocaccio  comprised  18 
percent  of  trawl  landings  of  the 
Sebastes  complex  in  1989,  and  a  similar 
percentage  occurs  in  the  hook-and-line 
fishery. 

(d)  The  impact,  if  any,  of  the  increase 
on  other  groundfish  species  or  species 
groups-  Boccacio  is  the  only  species  in 
the  Sebastes  complex  south  of  Coos  Bay 
in  need  of  protection.  The  harvest  of 
1.100  mt  of  bocaccio  in  1991.  300  mt 
above  its  ABC,  is  not  expected  to  have  a 


negative  impact  on  any  other  groundfish 
species  or  species  group. 

(e)  The  magnitude  of  incoming 
recruitment  Recruitment  has  been  poor 
since  1978,  which  accounts  for  much  of 
the  observed  decline  in  biomass.  The 
spawning  biomass  in  1991  is  probably 
less  than  25  percent  of  the  average 
unfished  level, 

(f)  The  impact  ofhan-est  higher  than 
ABC  on  the  potential  for  future  harvest 
to  achieve  the  goals  and  objectives  of 
the  FMP.  The  total  biomass  in  1991  is 
estimated  at  approximately  7.000  mt. 
The  ABC  of  800  mt  is  11.4  percent  of  this 
biomass.  Exceeding  the  ABC  by  300  mt 
in  the  short-term  will  cause  only  a  small 
reduction  in  stock  biomass.  and  an 
undetectable  change  in  stock's  ability  to 
produce  strong  recruitment.  The 
recommendation  to  set  the  har\'est 
guideline  greater  than  ABC  applied  to 
1991  only. 

Thornyheads.  This  will  be  the  first 
>ear  an  individual  ABC  and  harvest 
guideline  have  been  specified  for 
thornyheads.  The  Council  recommended 
increasing  the  proposed  ABC  and 
harvest  guideline  for  thornyheads  from 
5,900  mt  to  7.900  mt.  The  Council  did  not 
accept  the  GMT's  recommendation  of 
5,900  mt  because  of  certain  weaknesses 
in  the  stock  assessment,  the  first 
prepared  for  this  species  group. 
Observations  of  fish  density  were  not 
adequate  for  the  Eureka  area  where 
much  of  the  fishery  occurs.  Biological 
data  were  solely  for  one  species, 
shortspine  thomyhead.  whereas  the 
fishery  also  harvests  longspine 
thornyheads.  While  both  these  species 
are  believed  to  be  slow  growing  and 
long-lived,  age  determination  methods 
have  not  been  verified,  compromising 
the  efforts  to  determinate  appropriate 
exploitation  rates  for  future  years. 
Consequently,  the  Council 
recommended  that  the  ABC  for  1991  be 
set  approximately  at  the  1989  level  of 
landings,  7,900  mt,  with  the  intention 
that  the  stock  assessment  be 
reexamined  by  1992.  The  1991  ABC  and 
harvest  guideline  of  7,900  mt  are 
substantially  lower  than  landings  in 
1990,  which  are  projected  to  exceed 
10.000  mt, 

Jack  mackerel  (north  of  3Sr  N. 
latitude).  Because  of  increased  interest 
in  development  of  a  joint  venture  trawl 
fishery  for  this  species,  the  Council 
reexamined  the  best  available 
information  on  jack  mackerel,  (The  FMP 
governs  fishing  for  jack  mackerel  north 
of  39*  N.  latitude  only).  These  data 
indicated  that  the  current,  neariy 
unfished  stock  could  accommodate  a 
short-term  yield  for  ages  16 -i-  of  52,600 
mt,  based  on  a  constant  exploitation 
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rate  (equal  to  natural  mortality]  applied 
to  estimates  of  current  spawning 
biomass  (1.5  million  short  tons).  The 
biomau  and  short-term  yield  are 
expected  to  decline  slowly  under  this 
level  of  exploitation,  with  a  long-term 
average  yield  for  this  age  range 
expected  to  be  near  19,000  mt  The 
Council  was  unable  to  distinguish 
between  biomass  inside  and  outside  the 
EEZ.  Consequently,  the  19&1  ABC  of 
52.600  mt  applies  to  waters  both  inside 
the  EEZ  north  of  39*  N.  latitude  and 
seaward  of  the  EEZ  as  well. 

The  Council  recommended  a  quota  of 
40,500  mt  for  jack  mackerel  in  the  EEZ 
north  of  39*  N.  latitude,  which  was 
derived  by  subtracting  the  expected 
harvest  outside  the  EEZ  (0,100  mt]  from 
the  52.000  mt  ABC  (that  applied  to  the 
EEZ  north  of  39*  N.  latitude  and 
seaward  of  the  EEZ].  Consequently  the 
quota  for  jack  mackerel  was  increased 
from  12.00  mt  in  1990  to  40.500  mt  in 
1991. 

The  reserve,  20  percent  of  the  quota,  is 
9,300  mt.  fVP  is  25.000  mt.  and  12,200  mt 
remains  for  TALFF. 

Incidental  retention  allowance 
percentages  applied  to  the  joint  venture 
for  jack  mackerel  north  of  39*  N.  latitude 
provisionally  would  be  the  same  as  for 
the  Pacific  whiting  joint  venture  (see 
lootnote  1  of  Table  2).  but  could  be 
modified  if  better  information  becomes 
available.  Unless  otherwise  specified, 
the  incidental  percentage  for  Pacific 
whiting  taken  in  a  joint  venture  for  jack 
mackerel  is  3  percent,  the  same  as  for 
jack  mackerel  taken  in  Pacific  whiting 
juint  venture.  Incidental  allowances  in  a 
directed  foreign  fishery  for  jack 
mackerel  will  be  determined  if  needed. 

Pacific  ocean  perch  (POP).  The  ABC 
fur  POP  remains  at  zero,  as  proposed, 
because  POP  is  managed  under  a 
rt>building  schedule  established  in  the 
original  FMI'.  However,  the  harvest 
guidelme  of  1.000  mt  is  lower  than 
proposed  (1.540  mt).  and  is  intended  to 
be  a  better  estimate  of  inciu.'^ntal 
catches  in  1991.  For  simplicity  of 
management,  the  harvest  guideline  is 
applied  to  the  Vancouver  and  Columbia 
areas  combined,  whereas  separate 
quotas  were  specified  for  each  subarea 
in  the  past. 

II.  1991  Management  Measures 

The  following  management  measures 
fur  the  1991  groundfish  fishery  have 
been  designated  as  "routine"  under 
Amendment  4  of  the  FMP.  This 
designation  means  that  the  identified 
management  measure  may  be 
implemented  and  adjusted  for  a 
specified  species  or  species  groups  and 
gear  type  after  consideration  at  a  single 
Council  meeting  and  after  publication  in 


Faderal  Ragistw.  as  long  as  the  purpose 
of  the  limit  is  the  same  as  originally 
established  when  these  species  and 
gears  were  designated  as  routine. 

Trip  landing  and  frequency  limits  for 
the  Seixistes  complex  (including 
yellowtail  rockfish),  the  deepwater 
complex  (sablefish.  Dover  sole,  and 
thomyheads).  and  widow  rockfish 
provide  for  biweekly  or  twice-weekly 
trip  limit  options  (as  alternatives  to 
weekly  limits)  that  enable  fishermen  to 
choose  landing  frequencies  and  amounts 
consistent  with  the  fishing  capacities  of 
their  particular  vessels.  Fishermen 
choosing  these  options  have  been 
required  to  notify  the  state  of  landing 
under  procedures  established  by  state 
laws.  However,  the  State  of  California 
has  not  enacted  such  procedures.  Until 
required  by  State  or  Federal  regulation. 
biweekly  and  twice-weekly  notifications 
to  the  State  of  California  are  not 
necessary  for  landings  in  that  state. 
Nonetheless,  fishermen  must  abide  by 
the  amounts  of  trip  limits  specified  in 
this  notice,  and  may  choose  to  make 
biweekly  and  twice-weekly  deliveries 
under  the  landing  frequency  and  amount 
restrictions  that  apply  to  those  options. 
Choice  of  a  weekly,  biweekly  and  twice- 
weekly  option  is  binding  on  the  vessel 
for  which  the  option  is  chosen  for  each 
successive  two-week  period  beginning 
January  2. 1991.  and  ending  December 
31.1991. 

General  Definitions  and  Provisions. 
The  following  definitions  and  provisions 
apply  to  the  1991  management 
measures,  unless  otherwise  specified  in 
a  subsequent  notice: 

(1)  A  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  per 
f'shing  trip.  A  trip  limit  may  apply  to  a 
specified  period  of  time:  one  landing  in  a 
one-week  period,  one  landing  in  a  two- 
week  period,  or  two-landings  in  a  one- 
week  period. 

(1)  One-week  period  means  7 
consecutive  days  beginning  0001  hours 
Wednesday  and  ending  2.400  hours 
Tuesday,  local  time. 

(2)  T\vo-week  period  means  14 
consecutive  days  beginning  (X)01  hours 
Wednesday  and  ending  2,400  hours 
Tuesday,  local  time. 

(3)  All  weights  are  round  weights  or 
round  weight  equivalents. 

(4)  Percentages  are  based  on  round 
weights,  and  apply  only  to  legal 
groundfish  on  board. 

(5)  Legal  fish  means  groundfish  taken 
and  retained,  possessed,  or  landed  in 
accordance  with  the  provisions  of  50 
CFR  part  663.  the  Magnuson  Act.  any 
notice  issued  under  subpart  B  of  part 
6ti3.  or  any  regulation  or  permit 
promulgated  under  the  Magnuson  Act. 


(6)  The  fwhery  management  area  for 
these  species  it  the  EEZ  off  the  coasU  of 
Washington.  Oregon,  and  California 
between  3  and  200  nautical  miles 
offshore,  and  bounded  on  the  north  by 
the  Provisional  International  Boundary 
between  the  United  States  and  Canadia, 
and  bounded  on  the  south  by  the 
International  Boundary  between  the 
United  States  and  Mexico.  Ail 
groundfish  possessed  0-200  nautical 
miles  offshore,  or  landed  in. 
Washington.  Oregon,  or  California  are 
presumed  to  have  been  taken  and 
retained  from  3-200  nautical  miles 
offshore  Washington.  Oregon,  or 
California  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

Commercial  Fishing 

A.  Widow  Rockfish 

In  response  to  the  reduced  harvest 
guideline  for  widow  rockfish  (from 
9,800-10.000  mt  in  1990  to  7,000  mt  in 
1991),  the  Council  recommended  the 
most  restrictive  trip  limits  yet  for 
implementation  at  Lhe  beginning  of  the 
fishing  year.  The  Council  acknowledged 
the  possibility  that  this  would  occur 
when  it  set  the  quota  higher  than  the 
ABC  in  1990.  Except  for  the  amount  of 
the  trip  limit  (and  some  editorial 
revisions],  this  management  measure  is 
substantially  the  same  as  in  1990. 

Secretarial  action:  The  Secretary 
concurs  with  the  Council's 
recommendation,  and  announces  the 
following  management  measures  for 
widow  rockfish: 

(1)  Weekly  trip  limit.  The  trip  limit  for 
widow  rockfish  is  10,000  pounds  in  a 
one-week  period.  Only  one  landing  of 
widow  rockfish  above  3,000  pounds  may 
be  made  per  vessel  in  that  one-week 
period,  and  that  landing  may  not  exceed 
10,000  pounds, 

(2)  Biweekly  trip  limit  option.  If  the 
fishery  management  agency  of  the  state 
where  the  fish  will  be  landed  is  notified 
as  required  by  state  law  (WAC  220-44- 
050:  OAR  635-04-033],  the  trip  limit  for 
widow  rockfish  is  20,000  pounds  in  a 
two-week  period.  After  notification  is 
given,  and  while  it  remains  in  effect, 
only  one  landing  of  widow  rockfish 
above  3,000  pounds  may  be  made  per 
vessel  in  that  two-week  period,  and  thnt 
landing  may  not  exceed  20,000  pounds. 
Notification  and  revocation  procedures 
appear  in  paragraph  E. 

(3)  There  is  no  limit  on  the  number  of 
landings  of  widow  rockfish  under  3,000 
pounds. 

(4)  Unless  retention  or  landing  of 
widow  rockfish  has  been  prohibited,  a 
vessel  that  has  landed  its  weekly  (or 
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biweekly]  limit  may  continue  to  fish  on 
the  next  week's  (or  two  week's]  limit  so 
long  as  the  fish  are  not  landed 
(offloaded]  until  the  next  legal  one  week 
(or  two  week)  period. 

(5)  Transition  between  1990  and  1991. 
Because  the  fishery  for  widow  rockfish 
closed  on  December  12. 1990,  taking  and 
retaining,  or  landing,  widow  rockfish  is 
prohibited  until  January  1. 1991. 

B.  Sebastes  Complex  [Including 
Yellowtail  and  Bococcio  Rockfish) 

North  of  Coos  Bay.  Although  the 
harvest  guidelines  for  both  the  Sebastes 
complex  and  yellowtail  rockfish  are 
slightly  higher  in  1991  than  1990,  the 
Council  recommended  a  reduced  weekly 
trip  limit  of  5,000  pounds  for  yellowtail 
rockfish  at  the  beginning  of  the  year  to 
keep  landings  within  the  harvest 
guideline  and  to  minimize  the  need  for, 
or  to  delay,  imposition  of  an  even  lower 
limit  later  in  the  year.  The  weekly  trip 
limit  for  the  Sebastes  complex  north  of 
Coos  Bay  remains  at  25,000  pounds. 
Except  for  the  amount  of  the  trip  limit 
for  yellowtail  rockfish  (and  some 
editorial  revisions),  these  management 
measures,  including  biweekly  and  twice- 
weekly  landing  options,  are 
substantially  the  same  as  in  1990. 

South  of  Coos  Bay.  The  Council  did 
not  recommend  a  harvest  guideline  for 
the  Sebastes  complex  south  of  Coos 
Bay,  but  it  did  recommend  a  harvest 
guideline  of  1,100  mt  for  bocaccio,  which 
is  caught  with  the  complex,  mostly  in 
the  Monterey  and  Conception  INPFC 
subareas.  The  trip  limit  for  the  Sebastes 
complex  south  of  Coos  Bay  therefore  is 
reduced  from  40,000  pounds  to  25,000 
pounds,  in  order  to  slow  the  harvest  of 
bocaccio,  and  the  l.'ip  limit  for  bocaccio 
is  5,000  pounds.  At  this  time,  there  is  no 
limit  on  the  number  of  landings  that  may 
be  made. 

Sccretcrial  action:  The  Secretary 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  measures  for  the 
Sebastes  complex,  including  yellowtail 
rockfish  north  of  Coos  Bay  and  bocaccio 
south  of  Coos  Bay: 

(1)  General — (a)  Sebastes  complex 
means  all  rockfish  managed  by  the  FNCP 
except  Pacific  ocean  perch  [Sebastes 
alutus],  widow  rockfish  (S.  entomelas], 
shortbelly  rockfish  (S.  jordanf],  and 
Scbastolobus  spp.  (thornyheads  or  idiot 
rockfish).  Yellowtail  rockfish  (S. 
flavidus)  are  commonly  called  greenies. 
Bocaccio  (S.  paucispinis]  are  commonly 
callod  rock  salmon. 

(b)  There  is  no  limit  on  the  number  of 
!anding8  of  the  Sebastes  complex  under 
.1,000  pounds. 


(c)  Coos  Bay  means  43*21*34"  N. 
latitude,  whitji  is  the  latitude  of  the 
north  jetty  at  Coos  Bay,  Oregon. 

(2)  Restrictions  on  the  Sebastes 
Complex  Caught  North  of  Coos  Bay. — 
(a)  Weekly  trip  limit.  Except  for  the 
biweekly  and  twice-weekly  trip  limits 
provided  in  paragraphs  (2](b)  and  (2](c), 
the  trip  limit  for  the  Sebastes  complex 
north  of  Coos  Bay  is  25.000  pounds 
(including  no  more  than  5.000  pounds  of 
yellowtail  rockfish]  in  a  one-week 
period.  Only  one  landing  of  the  Sebastes 
complex  above  3.000  pounds  may  be 
made  per  vessel  in  that  one-week 
period,  and  that  landing  may  not  exceed 
the  weekly  trip  limit  in  this  paragraph. 

(b)  Biweekly  trip  limit.  If  the  fishery 
management  agency  of  the  state  where 
the  fish  will  be  landed  is  notified  as 
required  by  state  law  (WAC  220-44-050: 
OAR  635-04-033).  the  trip  limit  for  the 
Sebastes  complex  north  of  Coos  Bay  is 
50,000  pounds  (including  no  more  than 
10.000  pounds  of  yellowtail  rockfish)  in 
a  two-week  period.  After  notification  is 
given,  and  while  it  remains  in  effect, 
only  one  landing  of  the  Sebastes 
complex  above  3.000  pounds  may  be 
made  per  vessel  in  each  two-week 
period,  and  that  landing  may  not  exceed 
the  biweekly  trip  limit  in  this  paragraph. 
Notification  and  revocation  procedures 
appear  in  paragraph  E. 

(c)  Twice-weekly  trip  limit.  If  the 
fishery  management  agency  of  the  state 
where  the  fish  will  be  landed  is  notified 
as  required  by  state  law  (WAC  220-44- 
050:  OAR  635-04-033),  the  trip  limit  for 
the  Sebastes  complex  north  of  Coos  Bay 
is  12,500  pounds  (including  no  more  than 
2,500  pounds  of  yellowtail  rockfish). 
After  notification  is  given,  and  while  it 
remains  in  effect,  only  two  landings  of 
the  Sebastes  complex  above  3,000 
pounds  may  be  made  per  vessel  in  a 
one-week  period,  and  each  landing  may 
not  exceed  the  twice-weekly  trip  limit  in 
this  paragraph.  Notification  and 
revocation  procedures  appear  in 
paragraph  E. 

(dj  Unless  retention  or  landing  of  the 
Sebastes  complex  or  yellowtail  rockfish 
has  been  prohibited,  a  vessel  that  has 
landed  a  weekly  (or  biweekly  or  twice- 
weekly)  limit  may  continue  to  fish  on 
the  limit  for  the  next  fishing  period 
(weekly,  biweekly,  or  twice-weekly)  so 
long  as  the  fish  are  not  landed 
(offloaded)  until  the  next  fishing  period. 

(e)  Transition  between  1990  and  1991. 
(i)  If  fishing  under  the  weekly  trip  limit, 
only  one  landing  of  the  Sebastes 
complex  above  3,000  pounds  may  be 
made  during  the  week  of  December  26, 
1990-Ianuary  1, 1991. 

(ii)  If  fishing  under  the  biweekly  trip 
limit,  only  one  landing  of  the  Sebastes 
complex  above  3,000  pounds  may  be 


made  during  the  two-week  period  from 
December  19, 1990-January  1, 1991.  or 
December  28, 1990-January  8, 1991. 
Biweekly  trip  limit  options  m  effect  in 
the  State  of  Oregon  on  December  26, 
1990  will  continue  until  revoked,  as 
provided  in  paragraph  E.  The  State  of 
Washington  requires  a  new  biv/eekly 
notification  to  be  filed  before  the  next 
two-week  period  beginning  January  2. 
1991,  or  January  9, 1991;  otherwise  the 
weeklj'  trip  limit  will  be  applied. 

(iii)  If  fishing  under  the  twice-weekly 
trip  limit,  only  two  landings  of  the 
Sebastes  complex  above  3.000  pounds 
may  be  made  during  the  week  of 
December  28, 1990-January  1. 1991. 
Twice-weekly  trip  limit  options  in  effect 
in  the  State  of  Oregon  on  December  26, 
1990,  will  continue  until  revoked,  as 
provided  in  paragraph  E  The  State  of 
Washington  requires  a  new  twice- 
weekly  notification  to  be  filed  before  the 
next  one-week  period  beginning  January 
2, 1991;  otherwise  the  weekly  trip  lirr.it 
will  be  applied. 

(3)  Restrictions  on  the  Sebastes 
Complex  Caught  South  of  Coos  Bay.  The 
trip  limit  for  the  Sebastes  complex  south 
of  Coos  Bay  is  25.000  pounds,  mcluding 
no  more  than  5,000  pounds  of  bocaccio. 
There  is  no  limit  on  the  number  of 
landings  allowed  per  week  of  the 
Sebastes  complex  caught  south  of  Coos 
Bay. 

(4)  Operating  both  North  and  South  of 
Coos  Bay  on  a  Fishing  Trip,  (a)  Unless 
the  owner  or  operator  of  the  fishing 
vessel  has  notified  the  State  of  Orepcn 
as  required  by  paragraph  (5)(b).  no 
person  fishing  for  any  groundfish 
species  during  a  single  fishing  trip  may 
fish  both  north  and  south  of  Coos  Bay. 
or  fish  in  one  area  and  possess  or  land 
fish  in  the  other  area,  if  more  than  3,000 
pounds  of  the  Sebastes  complex  is 
landed  from  that  fishing  trip.  If  fishing  is 
conducted  both  north  and  south  of  Coos 
Bay,  or  if  fish  are  caught  no.'lh  of  Cocs 
Bay  and  possessed  or  landed  south  of 
Coos  Bay  during  the  fishing  trip,  then  the 
restrictions  on  the  Sebastes  complex 
caught  north  of  Coos  Bay  apply.  If 
fishing  is  conducted  south  of  Coos  Bay 
only,  and  fish  are  possessed  or  landed 
north  of  Coos  Bay.  then  the  restrictions 
on  the  Sebastes  complex  caught  south  of 
Coos  Bay  apply. 

(b)  Except  as  provided  in  paragraph 
^4](c),  notification  must  be  submitted  to 
one  of  the  follov.'ing  offices  of  the 
Oregon  Department  of  Fish  and  Wildlife, 
by  telephone  or  in  writing,  prior  to 
leaving  port  on  a  fishing  trip:  Marine 
Regional  Office,  Marine  Science  Drive, 
Building  No.  3.  Nev»port,  OR  97365. 
telephone  503-«87-4741:  or  P.O.  Box 
5430,  Charleston.  OR  97420,  telephone 
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503-888-5515.  between  8  a.m.  and  430 
p  m..  and  other  times  at  503-26^5000  or 
503-260-5990;  or  53  Portway  Street. 
Astoria.  OR  97103,  telephone  503-325- 
2462. 

(c)  A  vessel  owner  or  operator  at  sea 
who  has  not  made  notification  under 
this  paragraph  and  who  wishes  to  do  so, 
or  who  wants  to  change  the  notiHcation 
for  the  current  fishing  trip,  may  do  so  by 
radiotelephone.  (This  radio  telephone 
message  must  be  confirmed  in  writing 
by  the  vessel  owner  or  operator  to  the 
address  in  subparagraph  (b)  above 
immediately  or  return  to  port; 
corrections  and  confirmations  must  be 
sent  to  the  same  address  as  the  original 
message.)  In  this  event,  the  provisions  in 
paragraph  (2)  of  the  Sebastes  complex 
caught  north  of  Coos  Bay  will  apply  to 
all  of  the  Sebastes  complex  taken  in  that 
trip,  no  matter  where  the  fish  are  caught. 

C.  Pacific  Ocean  Perch  (POP) 

The  harvest  guideline  for  POP  is  lower 
than  in  1990  and  is  designed  to 
accommodate  only  incidental  catches. 
Trip  limits  will  not  be  relaxed  to  allow 
any  target  fishing  on  POP  in  1991,  even  if 
the  harvest  guideline  is  not  projected  to 
be  reached. 

Secretarial  action:  The  trip  limit  for 
POP  is  the  same  as  in  1990,  and  is 
repeated  below  (with  some  editorial 
changes). 

The  trip  limit  for  Pacific  ocean  perch 
coastwide  (Washington.  Oregon,  and 
California)  is  3,000  pound  or  20  percent 
of  all  legal  fish  on  board,  whichever  is 
less.  If  less  than  1,000  pounds  of  Pacific 
ocean  perch  are  onboard,  the  20  percent 
provision  does  not  apply. 

Note:  Twenty  percent  of  nil  ie^al  fish  on 
board  including  Pacific  ocean  perch  is 
equivalent  to  25  percent  of  all  legal  fish  on 
board  other  than  Pacific  ocean  perch. 

D.  Sable  fish  and  the  Deepwater 
Complex  (Sablefish.  Dover  Sole,  and 
Thornyheads) 

Although  the  optimum  yield  (OY) 
quota  for  sabelfish  is  changed  to  a 
harvest  guideline  by  this  notice  (Table 
2).  the  trawl  and  nontrawl  allocations 
for  sablefish  remain  quotas  as  in  1990 
Consequently,  if  one  gear  quota  is 
exceeded,  it  will  not  automatically  be 
subtracted  from  the  other  gear's  quota. 

Sablefish — nontrawl.  An  increasing 
proportion  of  the  sablefish  nontrawl 
quota  has  been  taken  by  large  vessels 
capable  of  fishing  in  rough  winter 
weather  between  January  and  March. 
Operators  of  smaller  vessels  (mostly 
from  Oregon.  Washington,  and  northern 
California)  testified  that  they  are 
compelled  to  compete  during  the  winter 
although  they  believe  it  unsafe. 
Consequently,  the  Council 
recommended  that  the  regular  sablefish 


season  be  delayed  until  April,  an  action 
that  was  proposed  in  a  separate  Federal 
Register  notice  (55  FR  52055.  December 
19. 1990)  However,  recognizing  (1)  that 
weather  in  southern  California  often  is 
calmer  in  the  winter  and  that  some 
small  vessels  traditionally  fish  there  at 
that  time  of  year,  and  (2)  sablefish  still 
will  be  caught  incidentally  in  other 
fisheries  before  April,  the  Council 
recommended  that  1,500  pound  trip  limit 
be  established  from  January  1-March  31, 
1991.  This  small  trip  limit  at  the 
beginning  of  the  year  affects  those 
nontrawl  vessels  that  could  catch  more 
than  1.500  pounds  of  sablefish  per  trip  in 
poor  weather  particularly  large  pot 
vessels  off  southern  California  and  large 
longliners  that  prefer  to  fish  off 
Washington,  Oregon,  and  California  in 
the  winter  before  going  north  for  the 
sablefish  and  halibut  seasons  in  Alaska. 
The  Council  also  recommended  that  a 
500  pound  trip  limit  be  imposed  later  in 
the  year,  as  landings  approach  the 
quota,  in  order  to  stretch  the  nontrawl 
quota  to  the  end  of  the  year.  The 
effective  date  of  the  500  pound  trip  limit 
will  be  published  separately  in  the 
Federal  Register. 

As  in  the  past,  a  trip  limit  for  sablefish 
smaller  than  22  inches  (total  length,  or 
15.5  inches  "headed")  will  be  in  effect 
during  the  regular  season.  In  1991.  this 
trip  limit  will  apply  from  April  1  until  the 
500  pound  trip  limit  is  imposed  later  in 
the  year. 

Deepwater  complex — trawl.  Sablefish 
is  an  unavoidable  component  of  the 
deepwater  complex  consisting  of 
sablefish.  thronyheads.  and  Dover  sole. 
The  complex  is  restricted  not  only  to 
keep  landings  of  sablefish  within  the 
trawl  quota,  but  also  in  an  attempt  to 
keep  landings  within  the  harvest 
guidelines  for  Dover  sole  and 
thornyheads.  Thornyheads  in  particular 
have  experienced  large  increases  in 
harvest  (from  about  7.900  mt  in  1989  to 
over  10,000  mt  in  1990),  and  current  ex- 
vessel  prices  make  thornyheads  the 
most  desired  speries  in  the  complex. 
Management  of  the  deepwater  complex 
in  1991  is  similar  to  the  end  of  1990  (55 
FR  41192,  October  10. 1990).  except;  (1) 
The  weekly  trip  limit  for  the  deepwater 
complex  is  increased  from  15.000  pounds 
to  27,500  pounds;  (2)  a  weekly  trip  from 
(7.500  pounds)  for  tliomyheads  is 
included  for  the  first  time;  (3)  one 
landing  per  week  of  the  complex  above 
4,000  pounds  is  allowed,  rather  than 
1.000  pounds;  and  (4)  if  landing  less 
4.000  pounds  of  the  complex,  no  more 
than  1,000  pounds  may  be  sablefish. 

The  trip  limit  on  sablefish  remains  at 
1.000  pounds  or  25  percent  of  the 
complex,  whichever  is  greater,  but 
within  that  limit,  no  more  than  5,000 


pounds  may  be  sablefish  smaller  than  22 
inches  (total  length)  or  15.5  inches 
"headed."  Biweekly  and  twice-weekly 
landing  options  still  are  available. 

Processed  sablefish.  In  1991,  the 
States  of  Washington,  Oregon,  and 
California  are  expected  to  adopt  a 
uniform  product  recovery  ratio  of  1.6  for 
converting  product  weight  to  round 
weight. 

Secretarial  action:  The  Secretaiy 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  measures  for 
sablefish  in  1991: 

(1)  1991  Management  Goal.  The 
sablefish  fishery  will  be  managed  to 
achieve  the  8.900  mt  harvest  guideline  in 
1991. 

(2)  Washington  Coastal  Tribal 
Fisheries.  An  estimate  will  be  made  of 
the  catch  to  the  end  of  the  year  for  the 
Washington  coastal  treaty  tribes.  It  is 
anticipated  that  these  tribes  will 
regulate  their  fisheries  so  as  not  to 
exceed  their  estimated  catch.  There  will 
be  no  federally  imposed  tribal  allocation 
or  quota.  In  1991  the  estimated  tribal 
catch  is  300  mt.  the  same  as  in  1990. 

(3)  Gear  Allocations.  After  subtracting 
the  tribal-imposed  catch  limit,  the 
remaining  harvest  guideline  will  be 
allocated  58  percent  to  the  trawl  fishery 
and  42  percent  to  the  nontrawl  fishery. 

(4)  Trip  and  Size  Limits.— [a]  Trawl 
gear  Trawl  gear  includes  bottom  trawls, 
roller  or  bobbin  trawls,  pelagic  trawls, 
and  shrimp  trawls. 

(i)  There  is  no  limit  on  the  number  of    . 
landings  of  the  deepwater  complex  less 
than  4,000  pounds.  In  landings  of  the 
deepwater  complex  less  than  4,000 
pounds,  no  more  than  1,000  pound  may 
be  sablefish. 

(A)  Deepwater  complex  means 
sablefish  [Anoplopoma  fimbria),  Dover 
sole  [Microstomas  pacificus),  and 
thornyheads  [Sebastolobus  spp.). 

(ii)  Weekly  trip  limit.  Except  for  the 
biweekly  and  twice-weekly  trip  limits 
provided  in  paragraphs  (4)(a)  (iii)  and 
(iv).  the  trip  limit  for  the  deepwater 
complex  is  27,500  pounds  (including  no 
more  sablefish  than  1,000  pounds  or  25 
percent  of  the  deepwater  complex, 
whichever  is  greater,  and  no  more  than 
7,500  pounds  of  thornyheads)  in  a  one- 
week  period.  Only  one  landing  above 
4,000  pounds  of  the  deepwater  complex 
may  be  made  per  vessel  in  that  one- 
week  period,  and  that  landing  may  not 
exceed  the  weekly  trip  limit  in  this 
paragraph. 

Note:  Twenty-five  percent  of  the  deepwater 
complex  (including  sablefish)  is  equivalent  to 
33.333  percent  of  the  legal  thornyheads  and 
Dover  sole  on  board. 
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(iii)  Biweekly  trip  limit  option.  If  the 
fishery  management  agency  of  the  state 
where  the  fish  will  be  landed  is  notified 
as  required  by  state  law  (WAC  220-44- 
050:  OAR  635-04-033).  the  trip  limit  for 
the  deepwater  complex  is  55,000  pounds 
(including  no  more  sablefish  than  1,000 
pounds  or  25  percent  of  the  deepwater 
complex,  whichever  is  greater,  and 
15.000  pounds  of  thornyheads)  in  a  two- 
week  period.  After  notification  is  given, 
and  while  it  remains  in  effect,  only  one 
landing  of  the  deepwater  complex  above 
4,000  pounds  may  be  made  per  vessel  in 
that  two-week  period,  and  that  landing 
may  not  exceed  the  biweekly  trip  limit 
in  this  paragraph.  Notification  and 
revocation  procedures  appear  in 
paragraph  E. 

(iv)  Twice-weekly  trip  limit  option.  If 
the  fishery  management  agency  of  the 
state  where  the  fish  will  be  landed  in 
notified  as  required  by  state  law  (WAC 
220-44-O.sO:  OAR  635-04-033).  the  twice- 
weekly  trip  limit  for  the  deepwater 
complex  is  13.750  pounds  (including  no 
more  sablefish  than  1,000  pounds  or  25 
percent  of  the  deepwater  complex, 
whichever  is  greater,  and  no  more  than 
3,750  pounds  of  thornyheads).  After 
notification  is  given,  and  while  it 
remains  in  effect,  only  two  landings  of 
the  deepwater  complex  above  4.000 
pounds  may  be  made  per  vessel  in  a 
one-week  period,  and  each  landing  may 
not  exceed  the  twice-weekly  trip  limit. 
Notification  and  revocation  procedures 
appear  in  paragraph  E. 

(v)  Of  those  sablefish  taken  with  trawl 
gear  under  the  weekly  and  biweekly  trip 
limits  (paragraphs  (4)(a)  (ii)  and  (iii) 
ubove),  no  more  than  5.000  pounds  may 
be  sablefish  smaller  than  22  inches 
(total  length).  If  fishing  under  the  twice- 
weekly  trip  limit  (paragraph  (4)(8)(iv)). 
all  sablefish  may  be  smaller  than  22 
inches, 

(vi)  Transition  from  1990  to  1991.  (A) 
If  fishing  under  the  weekly  trip  limit 
only  one  landing  of  sablefish  above 
1  000  pounds  may  be  made  during  the 
week  of  December  26, 1990-January  1, 
1991, 

(B)  If  fishing  under  the  biweekly  trip 
limit,  only  one  landing  of  sablefish 
above  1,000  pounds  may  be  made  during 
the  two-week  period  from  December  19, 
1990-January  1, 1991  or  December  26, 
1990— January  8, 1991.  Biweekly  trip 
limit  options  in  effect  in  the  State  of 
Oregon  on  December  26, 1990  will 
continue  until  revoked,  as  provided  in 
paragraph  E,  The  State  of  Washington 
requires  a  new  biweekly  notification  to 
be  filed  before  the  next  two-week  period 
beginning  January  2, 1991  or  January  9, 
1991;  otherwise  the  weekly  trip  limit  will 
be  applied. 


(C)  If  fishing  under  the  twice-weekly 
trip  limit,  only  two  landings  of  sablefish 
above  1,000  pounds  may  be  made  during 
the  week  of  December  26, 1900-January 
1, 1991.  Twice-weekly  trip  limit  options 
in  effect  on  December  28, 1990  in  the 
State  of  Oregon  will  continue  until 
revoked,  as  provided  in  paragraph  E. 
The  State  of  Washington  requires  a  new 
twice-weekly  notification  to  be  filed 
before  the  next  one-week  period 
beginning  January  2, 1991;  otherwise  the 
weekly  trip  limit  nvill  be  applied. 

(b)  Nontrawl  gear.  Nontrawl  gear 
includes  set  nets  (gill  and  trammel  nets), 
traps  or  pots,  longlmes,  commercial 
vertical  hook-and-line  gear,  troll  gear. 

(i)  From  January  1. 1991  through 
March  31, 1901.  the  frip  limit  for 
sablefish  caught  with  nontrawl  gear  is 
1,500  pounds.  This  trip  limit  applies  to 
sablefish  of  any  size. 

(ii)  On  April  1. 1901.  the  trip  limit  in 
paragraph  (i)  is  replaced  with  a  trip  limit 
of  1,500  pounds  or  three  percent  of  all 
sablefish  on  board,  whichever  is  greater. 
that  applies  only  to  sablefish  smaller 
than  22  inches  (total  length)  caught  with 
nontrawl  gear. 

(iii)  On  a  date  to  be  announced,  the 
trip  limit  in  paragraph  (ii)  will  be 
replaced  with  a  trip  limit  of  500  pounds 
on  sablefish  of  any  size. 

(c)  Length  measurement  (i)  Total 
length  is  measured  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the  tail 
(pinched  together)  without  mutilation  of 
the  fish  or  the  use  of  additional  force  to 
extend  the  length  of  the  fish. 

(ii)  For  processed  ("headed") 
sablefish, 

(A)  The  minimum  size  limit  is  15.5 
inches  measured  from  the  origin  of  the 
first  dorsal  fin  (where  the  front  dorsal 
fin  meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact;  and, 

(B)  The  product  recovery  ratio  (FUR) 
established  by  the  state  where  the  fish 
is  or  will  be  landed  will  be  used  to 
convert  the  processed  weight  to  round 
weight  for  purposes  of  applying  the  trip 
limit.  (That  WIR  is  expected  to  be  1.6  in 
Washington,  Oregon,  and  California 
after  January  1, 1991.  However,  the  state 
PRRs  may  differ  and  fishermen  should 
contact  fishery  enforcement  officials  in 
the  state  where  the  fish  will  be  landed 
to  determine  that  state's  official  PRR.) 

(d)  No  sablefish  may  be  retained, 
wliich  is  in  such  condition  that  its  length 
has  been  extended  or  cannot  be 
detennined  by  the  methods  stated  above 
in  paragraph  (c). 


£.  Notification  for  Biweekly  and 
Twice-  Weekly  Trip  Limit  Options 

Notifications  are  required  for  biweekly 
or  twice-weekly  trip  lunit  options  or 
their  revocation.  The  species  subject  to 
these  notifications  may  change  during 
the  year,  deperuiing  on  whether  or  not 
biweekly  or  twice-weekly  trip  limit 
options  are  made  available. 
Notifications  for  biweekly  and  twice- 
weekly  trip  limit  options  for  fish  landed 
in  Washington  and  Oregon  appear 
below.  A  separate  paragraph  on  fish 
landed  in  California  follows. 

Biweekly  trip  limit  options.  As 
required  by  state  law.  the  fishery 
management  agency  of  the  state  where 
the  fi^  will  be  landed  (Washington  or 
Oregon]  must  receive  a  written  notice 
declaring  intent  of  the  vessel  owner  or 
operator  to  use  the  biweekly  limits 
before  the  first  day  of  the  first  two-week 
period  in  which  such  landings  are  to 
occur.  The  notice  is  binding  for  at  least 
two  subsequent  consecutive  two-week 
periods  until  revoked  in  writing,  sent  to 
the  appropriate  state  agency,  prior  to  the 
period  in  which  the  revocation  is  to 
occur. 

Twice-weekly  trip  limit  options.  As 
required  by  state  law.  the  fishery 
management  agency  of  the  state  where 
the  fish  will  be  landed  (Washington  or 
Oregon)  must  receive  a  written  notice 
declaring  intent  of  the  vessel  owner  or 
operator  to  use  the  twice-weekly  hmits 
before  the  first  day  of  the  first  one-week 
period  in  which  such  landings  are  to 
occur.  The  notice  is  binding  for  at  least 
four  subsequent  consecutive  one-week 
periods  until  revoked  in  wnting.  sent  to 
the  appropriate  state  agency,  prior  to  Lhe 
period  in  which  the  revocation  is  to 
occur. 

Addresses.  Notifications  must  be 
submitted  to  the  Oregon  Department  of 
Fish  and  Wildlife,  Marine  Regional 
Office,  Marine  Science  Drive,  Building 
No.  3,  Newport,  OR  96365,  telephone 
503-667-4741;  P.O.  Box  5430,  Charleston. 
OR  9742a  telephone  503-88ft-6515;  53 
Portway  SlreeU  Astona,  OR  97103, 
telephone  503-325-2462;  or  to  the 
Washington  Department  of  Fisheries, 
115  General  Administration  Building, 
Olympia,  WA  98504,  telephone  206-753- 
6623. 

California:  California  State  law 
currently  provides  no  notification 
procedures.  Biweekly  and  twice-weekly 
notificabons  to  the  State  of  CaUfomia 
therefore  are  not  required  for  landings  in 
that  State.  However.  California  landings 
must  not  exceed  the  quantities  and 
frequencies  specified  in  this  notice. 
Choice  of  a  weekly,  biweekly,  or  twice- 
weekly  option  for  groundfish  larKied  in 
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California  is  binding  on  the  vessel  for 
which  the  option  is  chosen  for  each 
successive  two-week  period  beginning 
January  2. 1991,  and  ending  December 
31. 1991.  The  two-week  periods  for  1991 
are  as  follows:  Jan.  2-15;  Jan.  16-29;  [an. 
30-Feb.  12;  Feb.  13-26;  Feb.  27-March  12: 
March  13-26:  March  27-April  9;  April 
10-23;  April  24-May  7;  May  8-21;  May 
22-Iune  4;  June  5-18;  June  19-Iuly  2;  July 
3-16;  July  17-30;  July  31-Aug.  13;  Aug. 
14-27;  Aug.  28-Sept.  10:  Sept.  11-24; 
Sept.  2S-Oct.  8:  Oct.  9-22:  Oct.  23-Nov 
5:  Nov.  6-19;  Nov.  20-Dec.  3;  Dec.  4-17; 
Dec.  18-31. 

Recreational  Fishing 

Lingcod  and  Rockfish.  The  Council 
recommended  that  the  bag  and  size 
limits  for  lingcod  caught  in  state  waters 
off  California  also  apply  to  Federal 
waters  adjacent  to  that  state.  The  bag 
limits  for  lingcod  caught  off  Oregon  and 
Washington,  and  rockfish  caught 
seaward  off  Washington,  Oregon,  or 
California  are  not  changed. 

Secretarial  action:  The  Sfcrefary 
concurs  with  the  Council's 
recommendation  and  announces  the 
following  management  measures  for 
lingcod: 

(1)  California.  The  bag  limit  for  each 
person  engaged  in  recreational  fishing 
seaward  of  the  state  of  California  is  five 
lingcod  which  may  be  no  smaller  than  22 
inches  (total  length)  and  15  rockfish  per 
day.  Multi-day  limits  are  authorized  by 

a  valid  permit  issued  by  the  State  of 
California  and  must  not  e.\ceed  the  daily 
limit  multipUed  by  the  number  of  days  in 
the  fishing  trip. 

(2)  Oregon  and  Washington.  The  bag 
limit  for  each  person  engaged  in 
recreational  fishing  seaward  of  the 
states  of  Washington  and  Oregon  is 
three  lingcod  per  day  and  15  rockfish 
per  day. 

Inseasoo  Adjustments 

At  subsequent  meetings,  the  Council 
will  review  the  best  data  available  and 
recommend  modifications  to  these 
management  measures  if  appropriate. 
The  Council  intends  to  examine  the 
progress  of  these  fisheries  during  the 
year  in  order  to  avoid  overfishing  and  to 
achieve  the  goals  and  objectives  of  the 
FMP  and  its  implementing  regulations. 

Other  Fisheries 

Receipt  or  retention  of  groundfish  by 
foreign  fishing  or  foreign  processing 
vessels,  if  any,  is  limited  by  incidental 
allowances  established  under  50  CFR 
611.70. 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  50  CFR  663.10  also  are  subject  to 


these  restrictions  unless  otherwise 
provided  in  the  permit. 

Landings  of  groundfish  in  the  pink 
shrimp,  spot  and  ndgeback  prawn 
fishenes  are  governed  by  regulations  at 
50  CFR  663  24.  If  fishing  for  groundfish 
and  pmk  shrimp,  spot  or  ndgeback 
prawns  in  the  same  fishing  trip,  the 
groundfish  restrictions  in  this  notice 
apply. 

Classification 

The  final  specifications  and 
management  measures  for  1991  are 
made  under  the  authority  of  and  in 
accordance  with  the  regulations 
implem.enting  Amendment  4  to  the  FMP 
at  50  CFR  parts  611  and  663. 

An  Environmental  Impact  Statement 
(EIS)  was  prepared  for  the  FMP  in  1982 
and  a  Supplemental  EIS  was  prepared 
for  Amend^iiont  4  m  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA).  The  altema'ives  considered 
and  environmental  impacts  of  the 
actions  proposed  in  this  notice  are  not 
significantly  different  than  those 
considered  in  either  the  EIS  or  SEIS  for 
the  FMP.  Therefore  this  action  is 
categorically  excluded  from  the  NEPA 
requirements  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  5a(3)  of  the 
NOAA  Directives  Manual  02-10  because 
the  alternatives  and  their  impacts  have 
not  changed  significantly. 

This  action  is  in  compliance  with 
Executive  Order  12291  and  is  covered  by 
the  regulatory  impact  review  and  the 
analysis  contained  in  Amendment  4. 

This  action  does  r.ol  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

The  public  has  had  opportunities  to 
comment  on  this  action.  The  public 
participated  in  CMT,  Groundfish 
Advisory  Subpancl,  Scientific  and 
Statistical  Comr...;tee,  and  Council 
meetings  in  August,  September,  and 
November  1990  that  resulted  in  these 
recommendations  from  the  Council, 
Additional  public  comments  were 
accepted  through  November  21.  1990. 
after  publication  of  these  proposed 
actions  in  the  Federal  Register  (55  FR 
46841,  November  7, 1990)  and  during  the 
November  Council  meeting. 

List  of  Subjects 

50  CFR  Part  811 

Fish.  Fisheries.  Foreign  relations, 
Vessel  permits  and  fees.  Reporting  and 
recordkeeping  require.ments. 


50  CFR  Part  663 

Administrative  practice  and 
procedure,  Fish.  Fisheries,  Fishing, 
Reporting  and  recordkeeping 
requirements. 

Authority;  16  U.S.C.  1801  et  seq. 

Dated:  December  31, 1990. 
William  W.  Fox,  )r.. 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  90-30641  Filed  12-31-90;  5:07  pm) 

BILUtM  CODE  JS10-23-N 


50  CFR  Part  642 

(Docket  No.  900656-01961 

Coastal  Migratory  Pelagic  Resources 
of  tt)e  Gulf  of  Mexico  and  South 
Atlantic 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce 
action:  Notice  of  closure. 


SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  king  mackerel  from  the  eastern 
zone  of  the  Gulf  migratory  group.  The 
Secretary  has  determined  that  the 
commercial  quota  for  Gulf  group  king 
mackerel  from  the  eastern  zone  was 
reached  on  January  3. 1991.  This  closure 
is  necessary  to  protect  the  overfished 
Gulf  king  mackerel  resource. 
EFFECTIVE  DATE:  Closure  is  effective  on 
January  4. 1991,  through  June  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mark  F.  Godcharles,  813-893-3722. 
SUPPt^MENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic,  as 
amended,  was  developed  by  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
is  implemented  by  regulations  at  50  CFR 
part  642,  Catch  limits  recommended  by 
the  Councils  for  the  Gulf  of  Mexico 
migratory  group  of  king  mackerel  for  the 
current  fishing  year  (July  1, 1990,  through 
June  30, 1991)  set  the  commercial 
allocation  at  1.36  million  pounds  divided 
into  quotas  of  0.94  million  pounds  for  the 
eastern  zone  and  0.42  million  pounds  for 
the  western  zone,  the  same  as  for  the 
previous  fishing  year.  From  November  1 
through  March  31,  the  management  area 
for  the  Gulf  migratory  group  of  king 
mackerel  extends  in  the  EEZ  from  the 
Mexico/United  States  border  to  a  line 
extending  directly  east  from  the 
Volusia/Flagler  County.  FL  boundary 
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(29"25'N.  latitude).  From  April  1  through 
October  31,  the  management  area 
extends  in  the  EEZ  from  the  Mexico/ 
United  States  border  to  a  line  extending 
directly  west  from  the  Monroe/Collier 
County.  FL  boundary  (25°48'N.  latitude). 
The  boundary  between  the  eastern  and 
western  zones  is  a  line  directly  south 
from  the  Florida/Alabama  boundary 
(87''31'06'W.  longitude). 

Under  {  642.22(a),  the  Secretary  is 
required  to  close  any  segment  of  the 
king  mackerel  commercial  fishery  when 
its  allocation  or  quota  has  been  reached, 
or  is  projected  to  be  reached,  by 
publishing  a  notice  in  the  Federal 
Register.  The  Secretary  has  determined 
that  the  commercial  quota  of  0.94  million 
pounds  for  the  eastern  zone  of  the  Gulf 
migratory  group  of  king  mackerel  was 
reached  on  January  3, 1991.  Hence,  the 
commercial  fishery  for  Gulf  group  king 
mackerel  from  the  eastern  zone  is  closed 


effective  January  4, 1991,  through  June 
30, 1991,  the  end  of  the  fishing  year. 

The  Secretary  previously  determined 
that:  (1)  The  commercial  quota  of  0.42 
million  pounds  of  king  mackerel  for  the 
western  zone  was  reached  on  October 
17, 1990,  and  closed  this  segment  of  the 
fishery  on  October  18, 1990  (55  FR  42722, 
October  23, 1990);  and  (2)  the 
recreational  allocation  for  the  Gulf 
migratory  group  of  king  mackerel  was 
reached  on  December  19. 1990,  and 
reduced  to  zero  the  bag  limit  in  the 
recreational  fishery  on  December  20, 
1990  (55  FR  52997,  December  26, 1990) 
With  closure  of  the  commercial  fishery 
in  the  eastern  zone,  all  commercial 
fisheries  in  the  EEZ  for  Gulf  migratory 
group  king  mackerel  are  closed  and  the 
recreational  bag  limit  is  zero  through 
June  30, 1991.  Through  June  30. 1991. 
Gulf  migratory  group  king  mackerel  may 
not  be  harvested  from  or  possessed  in 
the  FF.7.  and  may  not  be  purchased. 


bartered,  traded,  or  sold.  This 
prohibition  does  not  apply  to  trade  in 
king  mackerel  from  the  Gulf  migratory- 
group  that  were  harvested,  landed,  and 
bartered,  traded,  or  sold  prior  to  the 
closure  and  held  in  cold  storage  by  a 
dealer  or  processor. 

Other  Matters 

This  action  is  required  by  50  CFR 
642.22(a)  and  complies  with  E.0. 12291. 

Authority:  16  L'.S.C,  1801  et  seq. 

List  of  Subjects  in  50  CFR  Fart  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  Januar>  3.  1991. 
Richard  H.  Schaefer. 

Director  of  Office  of  F:she.'-:es  Cor.ser\-ation 

and  Management.  Sational  Marine  Fisheries 

Sen-ice. 

|FR  Doc,  91-346  Filed  '.-3-81,  3,Z3  pm] 
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Thi«  section  of  the  FEDERAL  REGtSTEH 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulaiona.  Tbe  pupoae  of  these  notices 
Is  to  give  intsrastsd  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPAirrKKirr  of  aowculture 

AgrtctJltural  MarfcsOnB  Sarvio* 

7  CFR  Part  46 
(Oeolwt  N».  (FV-t1-9S1)1 

Am«n4n«at  to  ttw  RagulalkMM  Undar 
th«  P«rtshabto  Agiicylttiral 
CommoditlM  Act  (PACA) 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACnON:  Notice  of  proposed  revision  of 

regulations. 

summary:  The  Department  of 
Agriculture  (USDA)  proposes  a  revision 
of  the  Regulations  (other  than  Rules  of 
Practice)  under  the  Perishable 
Agricultural  Commodities  Act  (PACA) 
which  increases  the  license  fee.  The 
purpose  of  the  revision  is  to  cover 
increased  operating  costs  associated 
with  administration  of  the  program. 
DATES:  Written  comments  on  this 
proposal  should  be  filed  by  February  7. 
1991. 

AOORESSES:  Written  comments  on  this 
proposal  should  be  sent  to  Norman  E. 
Riddle,  PACA  Branch,  room  2099-S.. 
Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  Washington. 
DC  2025O. 

FOfl  njflTHEn  INf ORMATION  CONTACT: 
John  D.  Flanagan.  Chief,  PACA  Branch, 
room  2095-S..  Fruit  and  Vegetable 
Division,  AMS,  USDA,  Washington,  DC 
20250,  Phone  (202)  447-2272. 
SUPPtfMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  the  USDA  procedures  established 
in  the  Secretary's  Mem.orandum  1512-1 
and  supplemental  memorandum  dated 
March  5. 1980.  to  implement  Executive 
Order  12291  and  has  been  classified  as 
"non-major"  because  it  does  not  meet 
any  of  the  criteria  identified  under  the 
Executive  Order. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 


MaTkfftmg  Service  (AMS)  has 
determined  that  this  actkm  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entrties. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actiorrs  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Although  there  arc  many  small  entities 
doing  business  subject  to  the  Perishable 
Agricultural  Commodities  Ad.  the 
regulation  revision  proposes  only  a 
modest  increase  in  license  fees.  Such  an 
increase  will  assure  that  the  program, 
which  pr?v«!Trtj  unfair  trade  practices  in 
the  Industry,  is  suffiriertly  funded  to 
perform  its  Hftponsibilities. 

The  proposed  action  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  nor  will  it  result  in  a 
major  increase  in  costs  or  prices.  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  proposal  is  in  response  to  an 
emergency  funding  situation  and  as  such 
is  considered  to  be  an  agency 
management  decision. 

Background 

The  PACA  was  enacted  by  Congress 
in  1930  to  establish  a  code  of  fair  trading 
practices  covering  the  marketing  of  fresh 
and  frozen  fruits  and  vegetables  in 
interstate  or  foreign  commerce.  It 
protects  growers,  shippers,  and 
distributors  dealing  in  those 
commodities  by  prohibiting  unfair  and 
fraudulent  practices. 

The  law  provides  for  the  enforcement 
of  contracts  by  providing  for  the 
collection  of  damages  from  anyone  who 
fails  to  meet  contractual  obligations.  On 
May  7, 1984,  an  amendment  to  the 
PACA,  Public  Law  98-273,  impressed  a 
statutory  trust  on  licensees  for 
perishable  agricultural  commodities 
received,  products  derived  from,  and 
any  receivables  or  proceeds  due  from 
the  sale  of  the  commodities  for  the 
benefit  of  suppliers,  sellers,  or  agents 
who  have  not  been  paid. 

The  PACA  is  enforced  through  a 
licensing  system.  All  commission 
merchants,  dealers,  and  brokers 
engaged  in  business  subject  to  the  Act 
must  be  licensed.  The  cost  of 
administering  the  Act  is  financed 
entirely  through  the  license  fees  paid  by 
those  engaged  in  business  subject  to  the 
law.  The  Secretary  is  charged  with 
setting  the  hcense  fee  at  a  level 


necessary  to  meet  the  expenses  of 
administration  within  the  maxiimHn 
provided  ia  the  law  by  Conyess. 
Amendments  to  tiae  Act  in  1988 
permitted  the  Secretary  to  assess  a  base 
annual  fee  of  up  to  $400.  plus  an 
assessmenit  of  up  to  $200  for  each 
branch  operation  exceeding  nine.  The 
maximum  aggregate  annual  license  fee 
for  any  firm  cannot  exceed  $4,000. 

The  administration  of  the  trust  statute 
has  increased  the  workload  under  the 
program  along  with  related  travel 
expenses.  As  a  by-product  of  the  Trust 
amendment  there  has  also  been  an 
increase  in  disciplinary  complaint 
filings,  and  investigations  thai  require 
extensive  in-depth  personal  audits.  The 
U.S.  Department  of  Agriculture 
anticipates  that  the  workload  and  travel 
requirements  will  continue  to  increase 
as  more  growers,  shippers,  and 
distributors  seek  to  utilize  the  benefits 
and  protection  of  the  Trust  statute. 

Under  the  current  fee  assessment,  the 
program  has  been  operating  with  a 
deficit  and  drawing  down  its  trust  fund 
reserve.  Unless  fees  are  increased,  the 
program  will  deplete  its  trust  fund 
reserve  during  Fiscal  Year  1991.  at 
which  time  enforcement  activities  will 
have  to  be  curtailed. 

In  order  to  ensure  continued  and 
effective  administration  of  the  program, 
the  license  fees  for  firms  dealing  in 
commodities  subject  to  the  PACA  must 
be  amended  to  reflect  the  increased 
costs  associated  with  the  program  in  the 
coming  fiscal  years.  The  current  license 
fee  is  $300  plus  $150  for  each  branch  or 
additional  business  facility  operated  by 
the  applicant  exceeding  nine.  The 
Secretary  has  determined  that  an 
increase  in  such  fees  to  $400  and  $200, 
respectively,  will  cover  the  costs  of  the 
program  through  the  beginning  of  Fiscal 
Year  1995. 

List  of  Subjects  in  7  CFR  Part  46 

Agriculture  commodities. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  46  is  amended  as 
follows: 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows; 

Authority:  Sec.  15,  46,  Stat.  537;  7  U.S.C. 
4990. 

2.  Section  46.6  is  revised  to  read  as 
follows: 
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S46.6    License  fee. 

The  annual  license  fee  is  four  hundred 
(400)  dollars  plus  two  hundred  (200) 
dollars  for  each  branch  or  additional 
business  facility  operated  by  the 
applicant  exceeding  nine.  In  no  case 
shall  the  aggregate  annual  fees  paid  by 
any  applicant  exceed  four  thousand 
(4,000)  dollars.  The  Director  may  require 
that  the  fee  be  submitted  in  the  form  of  a 
money  order,  bank  draft,  cashier's  check 
or  certified  check  made  payable  to 
Agricultural  Marketing  Service. 
Authorized  representatives  of  the 
Department  may  accept  fees  and  issue 
receipts  therefore. 

Dated;  December  28, 1990. 
"laniel  Haley, 
Administrator. 

[FR  Doc.  91-234  Filed  1-7-91;  8:45  am) 
BILUMQ  CODE  3410-02-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  90-CE-2S-AD] 

Airworthiness  Directives;  American 
Champion  Aircraft  (Bellanca, 
Champion)  Model  8KCAB  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  that  is  applicable  to 
American  Champion  Aircraft  (Bellanca, 
Champion)  Model  8KCAB  airplanes.  The 
proposed  revision  will  provide  a 
terminating  action  for  AD  90-15-15, 
which  requires  repetitive  inspections  of 
the  upper  wing  front  spar  strut  fittings. 
Modifications  affecting  the  upper  wing 
front  spar  strut  fittings  have  been 
developed  and  the  FAA  has  determined 
that  if  the  airplanes  are  so  modified,  the 
repetitive  inspections  are  not  required. 
The  proposed  action  is  intended  to 
incorporate  these  alternate  provisions 
into  the  AD. 

DATES:  Comments  must  be  received  on 
or  before  February  22, 1991. 
ADDRESSES:  American  Champion 
Aircraft  Service  Kit  302,  revised  October 
1, 1990,  that  is  applicable  to  this  AD  may 
be  obtained  from  American  Champion 
Aircraft.  P.O.  Box  37.  Rochester. 
Wisconsin  53167;  Telephone  (414)  534- 
6315.  The  instructions  and  parts  for 
Supplemental  Type  Certificate  (STC) 
SA1514GL  may  be  obtained  from  Safe 
Air  Repair,  Inc.,  3325  Bridge  Avenue, 


Albert  Lea.  Minnesota  56007;  Telephone 
(507)  373-5408.  The  instructions  for  the 
applicable  service  kit  and  STC  also  may 
be  examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  FAA, 
Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  90-CE-25-AD,  room  1558.  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Gregory  J.  Michalik,  Chicago 
Aircraft  Certification  Office,  2300  E. 
Devon  Avenue,  Des  Plaines.  Illinois 
60018;  Telephone  (312)  694-7135. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  'his 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-25-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA's  determination  that 
airplane  safety  can  be  greatly  enhanced 
when  design  changes  can  be 
incorporated  and  repetitive  inspections 
can  be  eliminated  has  prompted  a 
proposed  revision  to  AD  90-15-15, 
Amendment  39-6671  (55  FR  29344,  July 
19. 1990).  AD  90-15-15  currently  requires 
repetitive  inspections  of  the  upper  wing 


front  spar  strut  fittings  (part  number  (P/ 
N)  2-1976)  for  cracks  on  American 
Champion  Aircraft  (Bellanca, 
Champion)  Model  8KCAB  airplanes. 

Two  new  upper  wing  front  spar  strut 
fittings  have  been  approved  as 
replacements  for  the  current  upper  wing 
front  spar  strut  fittings  (P/N  2-1976). 
American  Champion  Aircraft  Service  Kit 
302,  revised  October  1, 1990.  contains 
the  necessary  parts  and  instructions  for 
installing  new  upper  wing  front  spar 
strut  fittings  (P/N  3-1658)  as  a 
replacement  for  P/N  2-1976. 
Supplemental  Type  Certificate  (STC) 
SA1514GL  issued  to  Safe  Air  Repair, 
Inc.  on  August  27, 1990.  contains  the 
necessary  parts  and  instructions  for 
installing  new  fittings  (P/N  SAR2-1976) 
and  stiffeners  (P/N  SAR2-5001)  as  a 
replacement  for  P/N  2-1976.  Either  the 
parts  contained  in  Service  Kit  302  or 
STC  SA1514GL  can  be  installed  as  a 
replacement  for  P/N  2-1976. 

The  FAA  has  determined  that  if  the 
front  spar  strut  fittings  (P/N  2-1976)  are 
replaced  with  either  the  American 
Champion  Aircraft  fittings  (P/N  3-1658) 
or  with  the  Safe  Air  Repair.  Inc.,  fittings 
(P/N  SAR2-1976)  and  stiffeners  (P/N 
SAR2-5001),  the  repetitive  inspection 
requirements  of  AD  90-15-15  are  not 
required.  This  proposed  revision  to  AD 
90-15-15  would  allow  the  replacement 
of  front  spar  strut  fitting,  P/N  2-1976 
with  either  fitting  P/N  3-1658  in 
accordance  with  the  instructions  in 
American  Champion  Aircraft  Service  Kit 
302.  or  fitting  P/N  SAR2-1976  and 
stiffener  P/N  S,AR2-5001,  in  accordance 
with  the  instructions  in  Safe  Air  Repair. 
Inc.  STC  SA1514GL  The  replacement 
with  either  of  these  parts  would  provide 
a  terminating  action  for  the  repetitive 
inspections  of  the  upper  wing  front  spar 
strut  fittings  that  are  presently  required 
by  AD  90-15-15. 

It  is  estimated  that  300  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
hours  per  airplane  to  install  the 
improved  parts  at  $40  an  hour,  and  that 
parts  cost  approximately  $275  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$154,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
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impUcationi  to  warrant  the  preparation 
of  a  FederaJfisai  Asaeasment. 

For  the  reajosa  diacussed  abo^'e.  i 
certify  tint  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  n 
not  a  "signiBcaBt  rule"  under  DOT 
R^ulatory  Policies  and  Procedures  (44 
PR  11094).  February  28, 1979):  and  (3)  if 
prooiulfated,  wiQ  oot  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


List  of  SwMects  ia  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  AoMndnient 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  tf»e  Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  )»— (AMENOEOl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authmiir  «S  U.S.C.  U54(a),  1421  and  1423; 
49  use.  10a(jd  (Revised  Pub.  L  97-449, 
Idnuary  U  1063);  and  14  CFR  11.89. 

{39.13    (Amandadi 

2.  Section  39.13  is  amended  by 
revising  AD  90-15-15,  Amendment  39- 
6671  (55  FR  29344,  July  19, 1990]  to  read 
as  follows: 

Amancaa  Champioa  Aircraft  (BeUaaca. 
'^'T^^-  Docket  No.  90-CE^25-AD. 

Appiioo^fty:  Model  fliCCAB  airpUnet  (all 
aerial  numbers)  that  are  equipped  with  upper 
wing  front  spar  fittings  part  number  (P/N)  2- 
1978,  certificatpd  in  airy  category 

Compliance:  Requtmld  as  indicated  after 
the  effective  date  of  this  AD. 

To  prevent  failure  of  the  upper  wing  front 
spar  strut  fittings.  P/N  2-1978.  that  could 
result  in  ao  tn-flight  separation  of  the  wing, 
accomplish  the  following: 

(a)  Within  the  next  25  hours  tlme^^-8er\ll;e 
TIS  after  the  effectis-e  date  of  this  AD  or  prior 
to  the  accumulation  of  500  hours  TIS  on  the 
front  spar  strut  fittings  (P/N  2-19':'6). 
whichever  eccars  later,  unless  previously 
accompksbed  within  the  last  250  hoars  TIS. 
and  thereafter  at  uitervalg  not  to  exceed  250 
hours  TIS  from  the  last  inspection, 
accomplish  the  following: 

Note:  Operators  who  have  not  kept  records 
of  hours  TTS  on  Individual  front  spar  strut 
firtings  (P/N  2-1978)  may  substitute  airplane 
hours  TIS  tnetead. 

(1)  Reuiovt  Che  front  spar  strut  fittings  (P/N 
2-1978)  sad  strip  all  paint  whth  a  chenucal 


strtpper.  Clean  and  prepare  the  fittings  far  a 
magnetic  perticle  lospectian. 

(2.)  Conduct  «  eiagnetic  partuJe  inspecUon 
of  the  fittings  for  cracks,  paying  ciose 
attention  to  the  areas  near  the  welds. 

(3)  M  cracks  are  not  found,  prior  to  further 
flight  clean  the  fittings  and  apply  a  spray  coat 
or  a  dip  ooet  of  zinc  chromate  primer, 
reinstall  the  fittings,  and  return  the  airplane 
to  service. 

(b|  If  cracks  are  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)(2j  of 
this  AD.  prior  to  furiher  Dight  replace  any 
cracked  fittings  with  one  of  the  following: 

(1)  A  new  or  serviceable  fitting  (P/N  2- 
1976)  that  has  been  inspected  and  treated  per 
the  reqiureraents  or  paragraph  (a)  of  this  AD 

(2)  A  new  American  Champion  Aircraft 
fitting  (P/N  »-lftS«)  that  ts  installed  m 
accordance  with  the  instructions  in  American 
Champion  Aircrafl  Ser\ice  Kit  302.  revised 
October  1.  1990. 

(3)  A  new  Safe  Aircraft  Repair,  Inc.  fitting 
(P/N  SAR2-1976)  and  stiffener  (P/N  SAR2- 
5001)  that  are  installed  in  accordance  with 
the  instrecttons  in  STC  SA1514G1.  issued  to 
Safe  Aircraft  Repair,  Inc.  on  August  27. 1990. 

(c)  Upper  wmg  front  spar  strut  fittings  (P/N 
2-197ey  aiay  be  replaced  with  new  parts  in 
accordance  with  paragraphs  (b)(2)  or  (bl(3)  of 
this  AD  regardless  of  whether  cracks  are 
found  during  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(d)  Replacement  of  the  upper  wing  front 
spar  strut  fittings  (P/N  2-1976)  with  new 
parts  m  accordance  with  paragraphs  (b)(2)  or 
(b)(3)  of  this  AD  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  re<}uirements  of  this  AD. 

(f)  An  alternate  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  trmes  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office  2300  E.  Devon  Avenue.  Des  Plainea. 
Illinois  aooia.  The  request  should  be 
forwarded  through  an  appiopnate  FAA 
Maintenance  Inapector.  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Chicago  .Aircraft  Certification  Office. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  .American 
Champion  Aircraft,  P  O.  Box  37.  Rochester. 
Wisconsin  53167:  Telephone  (414)  534-6315: 
or  Safe  Air  Repair,  hic.  3325  Bridge  Avenue. 
Albert  Lea.  Minnesota  56007;  Telephone  (507) 
3"3-540«;  or  iu«y  examine  these  documents  at 
the  F.AA.  Centre!  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  155«.  601  E. 
12th  Street.  Kansas  City,  Missouri  64106 

This  Amendment  amends  AD  90-15- 
15.  Amendment  39-6671.  \ 

Issued  in  Kansas  City.  Missouri  on 
December  17. 1990. 
Barry  D  Clameots, 
Manager.  Small  Airplane  Directorate. 
Aircraft  Certtftcation  Servtce. 
|FR  Doc  91-2ft4  Filed  1-7-81:  8:45  am] 
BiLLMS  cone  «si»-i»-a 


14  CFR  Part  39 

[Dockat  No.  «0-NM-2B6-AOl 

Alrworthlnau  Directives;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAAJ,  DOT. 

ACTION.-  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (ADJ, 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  would  require 
inspection  for  wire  chafing:  repair,  if 
necessarj';  and  modification  of  the  wire 
bundle  routing  within  the  P33 
(miscellaneous  relay)  panel.  This 
proposal  is  prompted  by  reports  of 
burned  wiring  in  the  P33  panel  caused 
by  wire  chafing.  This  condition,  if  not 
corrected,  could  result  in  loss  of  various 
systems'  capabilities,  release  of  smoke 
into  the  airplane,  and  possibility  of  fire. 

DATES:  Comments  must  be  received  no 
later  than  February  26. 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Aditiinistration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
266-AD,  1601  Lind  Avenue  SW„  Renton, 
Washington  98055-4056,  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephen  Slotte,  Seattle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2997.  Mailing 
address:  FAA,  Northwest  Motmtain 
Region.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 

SUPnXMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  Rule  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  spetafied  above.  All 
communicationi  ret»ived  on  or  before 
the  closing  date  for  oomments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  propmals 
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contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-285-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  There  has  been  one  report 
of  burned  wires  caused  by  chafing  of 
wires  in  the  P33  (miscellaneous  relay) 
panel  on  Boeing  Model  757  series 
airplanes.  In  two  additional  cases,  the 
chafed  wires  were  repaired  prior  to 
farther  incident. 

On  all  Boeing  Model  757  series 
airplanes,  line  positions  prior  to  line 
number  210.  a  single  wire  routing 
configuration  was  used  within  the  P33 
(miscellaneous  relay]  panel  for  wire 
bundles  W1232  and  W1234.  These  wire 
bundles  were  routed  in  such  a  way  that 
chafing,  caused  by  the  wire  bimdles 
contacting  a  panel  structural  support 
can  occur  in  the  vicinity  of  relay  K190. 
Wire  bundles  W1232  and  W1234  contain 
wires  associated  with  a  variety  of 
airplane  systems,  including:  The  pilot 
system,  right  28V  AC  bus.  fuel  crossfeed 
valves,  right  and  left  forward  fuel  boost 
pumps,  and  nose  landing  gear  lighting 
system. 

The  installation  of  a  stand-off  for  wire 
bundles  W1232  and  W1234  near  relay 
K190  will  preclude  the  wire  chafing 
problem.  This  engineering  fix  has  been 
implemented  in  production  beginning 
with  line  airplane  position  210. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-24-0061, 
dated  November  15, 1990,  which 
describes  the  addition  of  a  wire  bundle 
stand-off  for  wire  bundles  W1232  and 
W1234  located  within  the  P33 
(miscellaneous  relay)  panel. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  tha  installation  of  a 
wire  bundle  stand-off  for  wire  bundles 
W1232  and  W1234  within  the  P33 
(miscellaneous  relay)  panel  in 
accordance  with  the  nervice  bulletin 


previously  described.  This  AD  would 
also  require  inspection  for  chafed  wires 
in  the  vicinity  of  relay  K190.  and  repair 
of  any  damaged  wires. 

There  are  approximately  209  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  128  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  one 
jnanhour  per  airplane  to  accoraphsh  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  of  required  parts  per  airplane  is 
estimated  to  be  $20.  Based  on  these 
figures,  the  total  cost  im.pact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,560. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  "major  rule"  luider  Executive 
Order  12291;  (2)  is  not  a  "significant 
rale"  under  DOT  Regulatory  Policies 
end  Procedures  (44  FR  11034,  February 
23. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Pert  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


Boeing:  Applies  to  Model  757  series 

airplanes,  line  numbers  OOl  through  208, 
certificated  in  any  category.  Compliance 
required  within  90  days  after  the 
effective  date  of  this  AO,  unless 
previously  accomplished. 
To  prevent  the  loss  of  various  systems 

capabilities,  release  of  smoke  into  the 

airplane,  and  possibility  of  fire,  accomplish 

the  following: 

A.  Install  a  wire  bundle  stand-off  in 
accordance  with  Boeing  Service  Bulletin  757- 
24-0061,  dated  November  15. 1990.  Visually 
inspect  the  wires  in  wire  bundles  W1232  and 
\V1234  around  the  area  of  the  placement  of 
the  new  stai»d-off  for  signs  of  chafing.  Any 
wire  found  damaged  must  be  replaced  or 
repaired  prior  to  further  flight. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 

Note. — The  request  should  be  submitted 
directly  to  the  Manager.  Seattle  ACO.  and  a 
copy  sent  to  the  cognizant  FAA  Pnncipa! 
Inspector  (PI).  The  PI  will  then  foiT^-ard 
comments  or  concurrence  to  the  Seattle  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  F.AR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airjilane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  F.A_^. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

Issued  in  Renton.  Washington,  on 
December  24. 1990. 
Darrell  M.  Pedersoo, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Cerlification  Service. 
[in  Doc.  91-279  Filed  1-7-91;  8:45  ami 

BILUNQ  COOE  4t1l>-1}-M 


14  CFR  Part  39 

[Docket  No.  90-ANE-34] 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-80A  and 
CF6-80C2  Series  Turbotan  Engines 

agency:  Federal  Aviation 
Administration  (FA.A),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  CE  CF&-80A  and 
CF6-60C2  series  turbofan  engines, 
which  would  require  borescope 
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inspection  of  high  pressure  compressor 
rotor  (HPCR)  stages  11-14  spool-shafts 
to  detect  vane  to  spool  rubs  and  reduce 
the  life  limit  for  spool-shafts  with  vane 
to  spool  rubs.  This  proposal  is  prompted 
by  reports  of  HPCR  stages  11-14  spool- 
shafts  found  in  service  with  vane  to 
spool  rubs.  This  condition,  if  not 
corrected,  could  result  in  aborted  takeoff 
and  uncontained  engine  failure. 
OATU:  Comments  must  be  received  no 
later  than  January  31, 1991. 
AOOMMU:  Submit  comments  in 
duplicate  to  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
9Q-ANE-34, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  018(»- 
5299,  or  deliver  in  duplicate  to  room  311 
at  the  above  address. 

Comments  may  be  inspected  at  the 
above  location  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

The  applicable  engine  manufacturer's 
service  bulletins  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132,  111 
Merchant  Street,  Cincinnati,  Ohio  45246. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  room  311. 
12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803-5299. 
KM  PUirraEfl  INPOmtATION  CONTACT. 
Thomas  Boudreau,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  FAA.  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803-5299; 
telephone  (617)  273-7096. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  this 


proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-ANE-34."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

HPCR  stages  11-14  spool-shafts  have 
been  found  in  service  with  damage  to 
the  rub  land  parent  metal  as  a  result  of 
clearance  related  vane  to  spool  rubs.  A 
life  analysis  performed  on  rubbed  spool- 
shafts  has  revealed  minimum  calculated 
lives  which  are  significantly  lower  than 
pubhshed  limits.  This  condition,  if  not 
corrected,  could  result  in  aborted  takeoff 
and  uncontained  engine  failure. 

The  FAA  has  reviewed  and  approved 
GE  CF6-80A  Service  Bulletin  (SB)  72- 
459.  Revision  2,  dated  June  14, 1989,  and 
CF6-60C2  SB  72-130,  Revision  2,  dated 
October  18, 1989,  which  describe  a 
borescope  inspection  procedure  to 
detect  vane  to  spool  rubs  on  certain 
HPCR  stages  11-14  spool-shafts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  this  same 
type  design,  an  AD  is  proposed  which 
would  require  borescope  inspection  of 
the  HPCR  stages  11-14  spool-shafts,  in 
accordance  with  the  service  bulletins 
previously  described.  Also,  the  proposed 
AD  reduces  the  life  limit  of  HPCR  stages 
11-14  spool-shafts  with  vane  to  spool 
rub  damage. 

There  are  approximately  484  GE  CF&- 
80A  and  CF6-80C2  series  engines  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  100  engines  installed 
on  aircraft  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  2  workhours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $8,800. 
The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
For  the  reasons  discussed  above,  I 

certify  that  this  proposed  regulation  (1) 

is  not  a  "major  rule"  under  Executive 

Order  12291;  (2)  is  not  a  "significant 


rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
28, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
draft  evaluation  prepared  for  this  action 
is  contained  In  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rule« 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  be  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13541a).  1421  and  1423. 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD):  j 

General  Electric  Company:  Applies  to 

General  Electric  Company  (GE)  CF8-^A 
series  and  CF6-80C2  series  engines 
installed  on.  but  not  limited  to.  Airbus 
A300  and  A310  and  Boeing  747  and  767 
aircraft. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  aborted  takeoff  and 
uncontained  engine  failure,  borescope  inspect 
affected  high  pressure  compressor  rotor 
(HPCR)  stages  11-14  spool-shafts  to  detect 
vane  to  spool  rubs  as  follows: 

(a)  Inspect  spool-shafts  with  5,000  or  more 
but  less  than  7,500  cycles  since  new  (CSN). 
on  or  after  the  effective  date  of  this  AD,  prior 
to  accumulating  8,000  CSN  in  accordance 
with  the  applicable  requirements  of 
paragraph  (c)  or  (d)  of  this  AD 

(b)  Inspect  spool-shafts  with  7,500  or  more 
CSN,  on  the  effective  date  of  this  AD,  within 
500  cycles  in  service  (CIS)  in  accordance  with 
the  applicable  requirements  of  paragraph  (c) 
or  (d)  of  this  AD. 

(c)  Inspect  CF6-80A  series  engines.  Serial 
Numbers  (S/N)  580-101  through  580-319,  and 
S/N  585-101  through  585-222.  installed  with 
an  HPCR  stages  11-14  spool-shaft,  P/N 
9225M37G11,  9225M37G14,  9225M37G16, 
922SM37G19,  9225M37G20,  or  9225M37G21,  in 
accordance  with  the  Accomplishment 
Instructions  in  GE  CF6-80A  SB  72-459, 
Revision  2.  dated  June  14, 1989. 

(d)  Inspect  CF6-80C2  series  engines,  S/N 
690-101  through  690-18T,  S/N  695-101  through 
695-150,  and  S/N  705-101  through  705-112. 
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installed  with  an  HPCR  stages  11-14  spool- 
shaft.  P/N  9380M30CO7,  9380M3OGO8, 
9380M30G09,  938GM30C10,  or  153lM2lGm,  in 
accordance  with  the  Accomplishment 
Instructions  in  CE  CF6-80C2  SB  72-130, 
Revision  2,  dated  October  18, 1989. 

(e)  Remove  from  service  within  500  CIS 
after  the  effective  date  of  this  AD  or  prior  to 
accumulating  8,000  CSN,  whichever  occurs 
later.  HPCR  stages  11-14  spool-shafts 
inspected  in  accordance  with  paragraph  (a) 
or  (b)  of  this  AD  with  vane  to  spool  rub 
damage. 

Note;  CF6-80A  SB  72-460  and  CF6-80C2  SB 
72-131  introduce  an  FAA  approved  rework 
procedure  to  increase  the  FAA  approved  life 
limit  for  HPCR  stages  11-14  spool-shafts  with 
vane  to  spool  rub  damage. 

(f)  Engines  containing  affected  spool-shafts 
which  are  inspected  prior  to  5,000  CSN  and 
determined  to  have  vane  to  spool  rub  damage 
are  in  compliance  with  paragraph  (a)  of  this 
AD.  Engines  containing  affected  spool-shafts 
which  are  inspected  prior  to  5,000  CSN  and 
ere  determined  not  to  have  vane  to  spool  rub 
damage  must  be  reinspected  in  accordance 
with  parag-'aph  (a)  of  this  AD. 

(g)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  base  where  the  AD  can  be  accomplished. 

(h)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector  an  altenvate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance  times 
specified  in  this  AD  may  be  approved  by  the 
Manager,  Engine  Certification  Office.  Engine 
and  Propeller  Directorate.  Aircraft 
Certification  Service,  FAA.  12  New  England 
Executive  Park,  Buriington.  Massachusetts 
01803-5299. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Genera!  Electric  Aircraft 
Engines,  CF6  Distribution  Clerk,  room 
132,  111  Merchant  Street  Cincinnati. 
Ohio  45246.  These  documents  may  be 
examined  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299. 

Issued  in  Burlington,  Massachusetts,  on 
December  12. 1990. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc  91-282  Filed  1-7-91;  8:45  amj 
BIUJW  COOC  4t1«-1»-« 


14  CFR  Part  39 

[Docket  No.  90-NM-263-AO] 

Airworthiness  Directives;  UcOonneD 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-8d  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

suMMAfrr  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  McDoimell 
Douglas  Model  DC-9-80  series  airplanes 
and  Model  MD-88  airplanes,  which 
currently  requires  repetitive  inspections 
of  the  left  and  right  engine  forward 
mount  upper  and  lower  cone  bolt 
through-bolts  and  the  through-bolt  nuts. 
This  action  would  require  installation  of 
castellated  nuts  and  cotter  pins  as 
terminating  action  for  the  repetitive 
inspection  requirements  of  the  existing 
AD.  This  proposal  is  prompted  by 
reports  of  recent  incidents  involving 
loose  and  missing  through-bolt  nuts 
and/or  partially  backed-off  through- 
bolts.  This  condition,  if  not  corrected, 
could  result  in  separation  of  the  engine 
from  aircraft. 

DATES:  Comments  must  be  received  no 
later  than  February  28, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  go-NTxl- 
263-AD.  1601  Lind  Avenue  SW,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90606,  Attention:  Business 
Unit  Manager  of  Publications,  Cl-HCO 
(54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  Y.J.  Hsu,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L.  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certificaticn  Office, 
3229  East  spring  Street  Long  Beach. 
California  9080ft-2425;  telephone  (213) 
988-5323. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  makmg  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  dupUcate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 


contained  in  tliis  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-N'M-263-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter, 

DkSCussioD 

On  July  25, 1990,  the  FAA  issued  AD 
90-12-51,  Amendment  3^-6684  (55  FR 
31821;  August  6, 1990),  to  require 
repetitive  inspections  of  the  left  and 
right  engine  front  mount  upper  and 
lower  cone  bolt  through-bolt  nuts  and 
throiy^h-bolts.  If  discrepancies  are 
found,  corrective  actions  are  required  to 
be  taken  in  a  manner  prescribed  by  the 
AD.  Additionally,  operators  are  required 
to  submit  a  report  of  their  inspection 
findings  to  the  FAA.  That  action  was 
promp'.ed  by  reported  instances  of  loose 
through-bolt  nuts:  this  condition  may 
have  been  caused  by  the  failure  of  the 
self-locking  feature  of  the  nut  to 
properly  retain  the  nut  in  position.  This 
condition,  if  not  corrected,  could  result 
in  Ihe  nut  coming  off  the  through-bolt 
thus  allowing  the  through-bolt  to  nugrate 
out  of  the  engine  mount  flange  and  cone 
bolt.  Loss  of  a  through-bolt  would  cause 
an  -.ncreased  loading  of  the  remaining 
ergine  attaching  points,  which  may 
cause  damage  to  the  engine,  cone  bolla, 
and  pylon,  or  possibly  lead  to 
separstion  of  the  engine  from  the 
airplane. 

Suice  issuance  of  that  AD,  the  FAA 
received  a  report  of  a  missing  through- 
bolt  no!,  where  the  through-bolt  had 
migrated  0.106  inch.  The  airplane  on 
which  this  occurred  had  logged  only  156 
flight  hours  and  104  cycles  at  the  time  of 
in;  ppclion;  this  was  within  30  calendar 
days  after  initial  dehvery  of  that 
airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-60  Service 
Bulletin  71-51,  dated  September  26, 199a 
which  describes  procedures  for 
replacement  of  both  the  left  and  right 
engine  forward  mount  upper  and  lower 
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cone  bolt  through-boll  nuts,  with 
castellated  nuts,  together  with  the 
rework  of  specified  through-bolts  or 
installation  of  new  bolts,  and  the 
installation  of  cotter  pins. 
Accomplishment  of  these  procedures 
would  terminate  the  need  for  repetitive 
inspections  of  the  through-bolt  and  nut. 
Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  being 
proposed  which  would  supersede  AD 
90-12-51  with  a  new  AD  that  would  add 
a  requirement  to  install  castellated  nuts 
and  cotter  pins  in  accordance  with  the 
service  bulletin  previously  described. 
Accomplishment  of  these  procedures 
would  terminate  the  need  for  repetitive 
inspections  of  the  through-bolt  nut. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
Inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
modification  requirements  of  this  action 
are  in  consonance  with  that  policy 
decision. 

There  are  approximately  831  Model 
DC-0-81,  -62,  -83,  and  -87  series 
airplanes.  Model  MD-88  airplanes,  of 
the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  397  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  58 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  parts  cost  is  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$921,040. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  i 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule  ■  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 


26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART 39-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(8)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

$39.13    (Am«nd«d] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-6684  (55  FR 
31821;  August  6, 1990),  AD  90-12-51, 
withlhe  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Applies  to  Model  DC-9- 
81.  -82.  -83  and  -87  (MI>-81,  -82,  -83  and 
-87)  series  airplanes,  and  Model  .MD-88 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  damage  to  the  engine,  cone 
bolts,  and  pylon,  or  separation  of  an  engine 
from  the  airplane,  as  a  result  of  the  loss  of  a 
through-bolt,  accomplish  the  following: 

A.  Within  seven  days  after  August  29, 1990, 
(the  effective  date  of  Amendment  39-fl684, 
AD  90-12-51).  inspect  the  through-bolt  nut.  P/ 
N  SPS83978-1218,  for  proper  torque  and 
conditions  in  accordance  with  McDonnell 
Douglas  MD-80  Alert  Service  Bulletin  A71- 
51.  dated  May  23. 1990.  If  any  of  the  following 
discrepancies  are  found,  take  corrective 
action  as  required  below: 

Condition  A:  If  the  torque  stripe  is 
misaligned,  pnor  to  further  flight,  accomplish 
the  following: 

I.  Remove  and  replace  the  nut  in 
accordance  with  paragraph  C.  of  this  AD,  and 

II.  Apply  a  new  torque  stripe. 
Condition  B:  If  the  torque  stripe  is  aligned 

properly,  within  10  calendar  days,  verify  that 
the  torque  on  the  nut  is  250  inch-pounds  (in- 
Ib)  or  more. 

1  If  the  torque  is  250  in-Ib  or  more,  remove 
and  replace  the  torque  stripe. 

II.  If  the  torque  is  less  than  250  In-lb. 
reinstall  the  nut  in  accordance  with 
paragraph  C.  of  this  AD  and  apply  a  new 
torque  stripe. 

Condition  C  If  the  torque  stripe  is  missing, 
and  the  nut  is  seated,  and  the  through-bolt 
head  is  seated  and  positioned  properly  (there 


is  no  gap  between  the  nut  base  and  washer, 
or  the  washer  and  engine  mount  flange 
bushing,  or  the  through-boll  head  and 
retainer,  or  the  retainer  and  engine  mount 
flange  bushing),  within  10  calendar  days, 
apply  30  in-lb  of  torque: 

I.  If  the  nut  turns  remove  and  replace  the 
nut  in  accordance  with  paragraph  C.  of  this 
AD  and  apply  a  new  torque  stripe. 

II.  If  the  nut  does  not  turn,  torque  to  the 
required  range  of  250  in-lb  to  300  in-lb,  and 
apply  a  new  torque  stripe. 

Condition  D:  If  the  torque  stripe  is  missing 
and  there  is  any  gap  between  the  nut  base 
and  washer,  or  the  washer  and  engine  mount 
flange  bushing,  or  the  through-bolt  head  and 
retainer,  or  the  retainer  and  engine  mount 
flange  bushing;  prior  to  further  flight,  apply  30 
in-lb  of  torque: 

I.  If  the  nut  turns,  remove  and  replace  the 
nut  in  accordance  with  paragraph  C.  of  this 
AD  and  apply  a  new  torque  stripe. 

II.  If  the  nut  does  not  turn,  torque  to  the 
required  range  of  250  in-lb  to  300  in-lb,  and 
apply  a  new  torque  stripe. 

Condition  E:  If  the  nut  is  missing  and  the 
through-bolt  has  not  migrated,  prior  to  further 
flight,  install  a  new  cut  in  accordance  with 
paragraph  C.  of  this  AD  and  apply  a  new 
torque  stripe. 

Condition  F:  If  the  nut  is  missing  and  the 
through-bolt  is  missing  or  partially  backed 
out,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region. 

B.  Repeat  the  inspections  in  accordance 
with  paragraph  A.  of  this  AD  at  intervals  not 
to  exceed  30  calendar  days;  except  that,  if  the 
torque  stripe  is  aligned  properly,  the 
corrective  action  identified  in  Condition  B. 
above,  is  not  required. 

C.  Nut  installation  method  and 
requirements: 

1.  Remove  and  replace  the  nut. 

2.  Remove  the  existing  torque  stripe. 

3.  Ensure  that  the  through-bolt  head  is 
properly  positioned  and  in  place. 

4.  Measure  the  running  torque  of  the  nut  on 
the  through-bolt.  If  the  running  torque  is  less 
than  30  in-lb  or  more  than  100  in-lb.  discard 
the  nut  and  replace  it  with  a  new  nut.  If  the 
running  torque  is  30  in-lb  or  more  but  less 
than  100  in-lb,  continue  with  the  installation 
procedure. 

5.  Ensure  that  the  final  installation  torque 
is  at  least  250  in-lb  but  less  than  300  in-lb. 

D.  Within  10  days  after  performing  the 
inspection  required  by  paragraph  A.  of  this 
AD,  submit  a  report  of  any  discrepancies 
discovered,  to  the  Manager,  Los  Angeles 
Manufacturing  Inspection  District  Office. 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425.  The  report  must 
include  the  airplane's  serial  number. 

E.  Within  18  months  after  the  effective  date 
of  this  AD,  install  castellated  nuts  and  cotter 
pins  in  accordance  with  McDonnell  Douglas 
MD-80  Service  Bulletin  71-51,  dated 
September  26, 1990.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

F.  An  alternate  means  of  compliance  or 
adjustment  to  the  compliance  time,  which 
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provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Northwest  Mountain  Region. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Business  Unit  Manager  of  Publications. 
Cl-HCO  (54-60).  These  documents  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW,. 
Renton,  Washington,  or  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

Issued  in  Renton,  Washington,  on 
December  24, 1990. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-281  Filed  1-7-91:  8:45  am] 

BiUJNQ  COOC  4»10-13-ll 


14  CFR  Part  39 

[Docket  No.  90-CE-55-AD] 

AirworttilneM  Directives;  Piper  Models 
PA-12,  PA-12S,  and  PA-14  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM), 

summary:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD)  that 
is  applicable  to  Piper  Models  PA-12, 
PA-12S,  and  PA-14  airplanes  that  have 
F.  Atlee  Dodge  Aircraft  Services,  Inc., 
Model  3140  long-range  fuel  tanks 
installed.  The  proposed  action  would 
require  the  removal  of  all  Model  3140 
fuel  tanks  and  the  restoration  of  the 
wing  panel  assemblies  and  fuel  tanks  to 
an  approved  type  design  configuration. 
The  FAA  has  determined  that  these  fuel 
tanks  a~e  unsafe  and  cannot  be  utilized 
since  they  are  not  type  certificated  for 
the  affected  airplanes.  The  actions 
specified  in  this  proposal  will  prevent 
fuel  leakage,  failure  of  the  wing  drag 
trusses,  and  lateral  buckling  of  the  wing 
spars  that  could  result  in  loss  of  the 
airplane. 


DATES:  Comments  must  be  received  on 
or  before  March  8, 1991. 
ADDRESSES:  Information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  FAA,  Central  Region,  Office  of 
the  Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  90-CE-55-AD,  Room 
1558,  601  E.  12th  Street  Kansas  City, 
Missouri  64106.  Send  comments  on  the 
proposal  in  triplicate  to  the  above 
address.  Comments  may  be  inspected  at 
this  location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gordon  K.  Mandell,  FAA. 
Anchorage  Aircraft  Certification  Field 
Office,  605  W,  4th  Avenue,  Room  214, 
Anchorage,  Alaska  99501;  Telephone 
(907)  271-2668. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  maicing  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  90-CE-55-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

Supplemental  Type  Certificate  (STC) 
No.  SA649AL.  issued  to  F.  Atlee  Dodge 
Aircraft  Services,  Inc.,  approves  the 
installation  of  Model  3140  long-range 
fuel  tanks  in  Piper  Model  PA-18  "150" 
series  airplanes.  F.  Atlee  Dodge  Aircraft 
Services.  Inc.  also  holds  an  FAA  Parts 


Manufacturer  Approval  (PMA)  for  the 
manufacture  of  the  tanks  and  the 
components  necessary  to  accomplish 
the  installation.  STC  No.  SA649AL  and 
the  associated  PMA  applies  only  to 
Piper  Model  PA-18  "150"  series 
airplanes.  STC  No.  SA649AL  does  not 
approve  the  installation  of  the  tanks  in 
any  other  airplanes  besides  Piper  Model 
PA-18  "150"  series  airplanes  because  of 
differences  in  the  wing  structure,  fuel 
system  design,  and  certain  structural 
design  load  factors  between  the  Piper 
Model  PA-18  "150"  series  airplanes  and 
the  other  Piper  models. 

The  FAA  has  become  aware  that  field 
approvals  have  been  issued  for  the 
installation  of  the  Model  3140  fuel  tanks 
in  Piper  Models  PA-12.  PA-12S,  and 
PA-14  airplanes.  These  field  approvals 
were  improperly  issued  because  the 
alteration  to  the  airplane  design 
produced  by  the  tank  installation  is  a 
major  change  in  type  design  that 
requires  a  separate  STC  in  accordance 
with  Section  21.113  of  the  Federal 
Aviation  Regulations.  The  FAA  has 
received  reports  that  Piper  Models  PA- 
12,  PA-12S,  and  PA-14  airplanes  that 
are  equipped  with  F.  Atlee  Dodge 
Services,  Inc.  Model  3140  fuel  tanks 
have  experienced  fuel  leakage.  One  has 
a  Malfunction  or  Defect  (M  or  D)  Report 
on  Model  3140  fuel  tanks  installed  in  a 
Piper  Model  PA-12  airplane  where  the 
right  tank  developed  a  leak  in  the 
bottom  inboard  welded  seam  after  54 
hours  time-in-service  (TIS)  that  was 
detected  diuing  a  ground  inspection.  The 
left  tank  later  developed  a  leak  in  the 
bottom  outboard  welded  seam  after  67 
hours  TIS  that  caused  fuel  exhaustion 
and  a  crash  landing  in  the  tundra  100 
feet  short  of  the  runway  m  Livengood, 
Alaska. 

The  FAA  has  determined  that  an 
unsafe  condition  exists  on  these 
airplanes,  which  reiuires  AD  corrective 
action.  Consequently,  the  proposed  AD 
would,  in  effect,  revoke  all  existing  field 
approvals  of  Model  3140  fuel  tank 
installations  on  Piper  Models  PA-12. 
PA-12S,  and  PA-14  airplanes,  by 
requiring  the  removal  of  these  fuel  tanks 
and  the  restoration  of  the  wing  panel 
assemblies  and  the  fuel  tanks  of  the 
affected  airplanes  to  the  configurations 
defined  by  the  original  type  designs  or 
by  an  applicable  Supplemental  Type 
Certificate. 

It  is  estimated  that  50  airplanes  in  the 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  60  hours 
to  accomplish  the  required  actions  at 
about  $50  per  hour,  and  that 
replacement  parts  are  available  for 
approximately  $2,600  per  airplane. 
Bdsed  on  these  figures,  the  total  cost 
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impact  of  the  AO  on  U.S.  operators  is 
estimated  to  be  1280.000. 

The  regulations  proposed  herein 
would  not  have  snbstantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above, ! 
certify  that  this  action:  [1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979);  and  (3)  if  promulgated.  %vill  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "t 


List  of  SubjecU  In  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Saiety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(9)  [Revised  Pub.  L  97-440, 
January  IZ 1983):  and  14  C)FR  11.8S. 

i39Ll3    [Amandsdl 

2.  Section  30.13  is  amended  by  adding 
the  following  new  AD: 

Piper  Docket  No.  90-CE-55-AD. 

Applicability.  Modeli  PA-12.  PA-12S.  and 
PA-14  airplanes  (all  lehai  numbers)  that  are 
equipped  with  F.  Atlee  Dodge  Aircraft 
Service*,  lu:..  Model  3140  l^og-Range  Fuel 
Tanks,  certificated  in  any  category. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD. 

To  prevent  the  possibility  of  fuel  tank 
leakage,  failure  of  the  wing  drag  trass,  and/or 
lateral  buckling  of  ti>e  wing  spars  that  could 
result  in  lost  of  the  airplane,  accompli»h  the 
following: 

(a)  Remove  ail  F.  Atlee  Dodge  Model  3140 
long-range  fuel  tanks  and  restore  the  wing 
panels  and  fuel  lank*  to  the  configuration 


defined  by  the  original  airplane  type  design 
or  alter  them  to  a  configuration  approved  by 
a  Supplemental  Type  Certificate  that  applies 
to  the  ongioal  type  design. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provide*  an  equivalent  level  of  safety  may  be 
approved  by  the  Supervisor.  Anchorage 
Aircraft  Certification  Field  Office,  FAA.  606 
W.  4lh  Avenue.  Room  214.  Anchorage, 
AUska  99501.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Supervisor. 
Anchorage  Aircraft  Certification  Field  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  any  information  that  is 
applicable  to  this  AD  from  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  90-CE-55-AD,  Room 
1558,  601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on 
November  28,  1990. 
Barry  D.  Clements. 

Manager,  SmaH  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  91-280-Filed  1-7-91.  8:45  am] 

SUXINO  COOC  4*10-13-41 


14  CFR  Part  99 

I  Docket  Na  90-ANE-22I 

Airwortlilness  Directives;  Teledyne 
Continental  Motor*  Model  GTSIO-520 
Series  Engines 

AOEHCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRMl. 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD). 
applicable  to  certain  Teledyne 
Continental  Motors  (TCM)  Model 
GTSlO-520  senes  engines,  which  would 
require  the  replacement  of  the 
crankshaft  counterweights  including 
attaching  hardware  and  the  engine 
viscous  damper.  This  proposal  is 
prompted  by  reports  of  engine  failures 
due  to  distress  of  the  crankshaft 
counterweight  bushing  along  with  a 
distressed  viscous  damper.  This 
condition,  if  not  corrected,  could  result 
in  engine  failure. 

DATES:  Comments  must  be  received  on 
or  before  February  21. 1991. 
ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to  the  FAA. 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  No.  90-ANE-22. 12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803.  or  delivered  in 


duplicate  to  Room  311.  at  the  above 
address. 

Comments  may  be  inspected  at  the 
above  location  in  Room  311.  between 
the  hours  of  8  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  service  information 
may  be  obtained  from  Teledyne 
Continental  Motors,  P.O.  Box  90.  Mobile. 
Alabama  36601.  This  information  may 
be  examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel  12  New  England  Executive 
Park,  Burhngton.  Massachusetts  01803. 
or  at  the  FAA.  Small  Airplane 
Directorate.  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway.  Suite  210C.  Atlanta.  Georgia 
30349. 

FOR  FURTHER  INFORMATION  CONTACT 

Jerry  Robinette.  Aerospace  Engineer, 
Propulsion  Branch.  Atlanta  Aircraft 
Certification  Office.  Small  Airplane 
Directorate.  1669  Phoenix  Parkway, 
Suite  210C.  Atlanta,  Georgia  30349. 
telephone  (404)  991-3810. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  any  final 
action  is  taken  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  the 
proposed  AD,  will  be  filed  in  the  Rules 
Docket.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
to  Docket  No.  90-ANE-22.  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Discussioo 

The  FAA  has  determined  that  there 
have  been  nine  reported  incidents  of 
engine  failure  in  the  past  four  years  (one 
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of  which  resulted  in  the  propeller 
departing  the  aircraft].  All  the  incidents 
have  occurred  on  aircraft  of  foreign 
registry  while  no  incidents  have 
occurred  in  the  United  States.  However, 
the  symptons  of  this  problem  have  been 
noteij  on  engines  returned  for  overhaul 
from  United  States  registered  aircraft. 
The  failures  are  due  to  distress  of  the 
crankshaft  counterweight  bushing  along 
with  a  distressed  viscous  damper.  The 
bushing  distress  originates  at  the 
interface  of  the  bushing  and 
counterweight  resulting  in  distortion  and 
eventual  cracking  of  the  bushing.  Failure 
of  the  engine  follows  rapidly.  The  failure 
mode  is  usually  massive  damage  to  the 
crankcase.  camshaft,  crankshaft,  etc. 
The  failures  are  associated  with  older 
engines  (beyond  the  first  overhaul  cycle) 
and  are  exacerbated  by  an  ineffective 
viscous  damper  and  certain  operating 
conditions.  While  the  problem  is  most 
noticeable  on  engines  not  having  an 
unfeathering  accumulator,  the  symptoms 
are  also  evident  to  a  lesser  degree  on 
engines  having  an  unfeathering 
accumulator.  After  extensive  testing,  it 
has  been  determined  that  corrective 
action  can  be  taken  by  replacing  the 
counterweight  assemblies  with 
redesigned  assemblies  which  include  a 
larger  diameter  counterweight  pin.  The 
viscous  damper  must  also  be  replaced 
with  a  new  or  serviceable  imit. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  the  proposed  AD  would 
require  replacement  of  the  crankshaft 
counterweights  including  attaching 
hardware  and  the  viscous  damper  on 
certain  TCM  model  GTSlO-520  series 
engines. 

The  FAA  has  reviewed  and  approved 
TCM  Service  Bulletin  M90-12,  dated 
August  21. 1990,  which  describes  the 
procedure  for  removing  and  replacing  of 
crankshaft  counterweights  and  viscous 
dampers. 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  3,200  engines  and  that  it 
would  cost  approximately  $3,000  for 
parts  plus  30  manhours  per  engine  at  $40 
per  manhour.  Based  on  these  figures  the 
approximate  total  impact  cost  would  be 
$13,440,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
en  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  28. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Teledyne  Contintental  Motors  (TCM): 

Applies  to  TCM  Model  GTSlO-520  series 
engines,  installed  in.  but  not  hmited  to. 
Cerra  Commander  685,  Beagle  B206S. 
and  Cessna  Models  40A  411.  and  421. 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 
To  prevent  crankshaft  counterweight 

bushing  and  viscous  damper  distress,  which 

could  result  in  engine  failure,  accomplish  the 

following: 

(a)  Engines  with  model  and  serial  numbers 
listed  in  Service  Bulletin  (SB)  M90-1Z  dated 
August  21, 1990.  exposed  to  two  or  more 
inflight  restarts  per  engine  per  100  hours  time- 
in-service  and  which  do  not  have  an 
unfeathering  accumulator,  accomplish  the 
following: 

(1)  For  overhauled  and  rebuilt  engines  with 
400  or  more  hours  time-in-service,  comply 
Hith  the  instruction  in  SB  M90-12  within  50 
hours, 

(2)  For  overhauled  and  rebuilt  engines  vrith 
less  than  400  hours  time-in-service,  comply 
with  the  instructions  in  SB  M90-12  within  50 
hours  or  before  reaching  400  hours  time-in- 
service,  whichever  is  greater. 

(b)  All  other  GTSIO-520  series  engines, 
comply  with  the  instructions  outlined  in  SB 
M90-12  at  major  overhaul,  when  the 
crankshaft  is  removed  from  the  engine  or 
before  the  accumulation  of  2.000  hours  time- 


in-service  since  last  major  overhaul 
whichever  occurs  first. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance 
(schedule)  times  specified  in  this  AD  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix  Parkway, 
Suite  21 OC,  Atlanta,  Georgia  30349. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Teledyne  Continental  Motors. 
P.O.  Box  90.  Mobile.  Alabama  36601. 
These  documents  may  be  examined  at 
the  FAA.  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  room  311, 
12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

Issued  in  Burlington.  Massachusetts,  on 
December  13, 1990. 
)ack  A.  Sain. 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Ser\-ice. 
[FR  Doc.  91-283  Filed  1-7-91;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  Na  90-AGL-23] 

Proposed  Alteration  to  Transition 
Area;  Bellaire,  Mi 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to  alter 
the  existing  Bellaire.  Ml.  transition  area 
by  reducing  the  existing  transition  area 
radius.  While  evaluating  the  airspace 
necessary  for  accommodating  a  new 
Microwave  Landing  System  (MLS) 
Runway  02  instrument  approach 
procedure  to  Antrim  County  Airport 
Bellaire.  Ml.  the  FAA  determined  that  a 
reduction  in  the  existing  transition  area 
radius  was  in  order.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
the  aircraft  using  approach  procedures 
under  instrument  flight  rules  from  other 
aircraft  operating  under  visual  flight 
rules  in  controlled  airspace. 
DATES:  Comments  must  be  received  on 
or  before  February  6. 1991. 

ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Adminsitration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7,  Attn: 
Rules  Docket  No.  90-AGL-23,  2300  East 
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Devon  Avenue.  Des  Plaineti.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Aisistant  Chief 
Counsel  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue  Des  PUtines,  Illinois. 

An  infonnal  docket  may  aho  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  System 
Management  Branch.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois. 
ron  Fuirracii  iNForatATiON  contact 
Douglas  F,  Powers.  Air  Traffic  Division, 
System  Management  Branch.  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plames,  Ilhnois 
60018.  telephone  (312)  6©4-7568. 

nupmjEmBiTAiPf  mFomsA-noN: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No,  90-AGL-23 ".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA,  Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persormel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
.^\^ation  Administration.  Office  of 


Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  426-8056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPR.Vfs  should  also  request  a  copy  of 
Advisory  Circular  No.  n-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
pari  71)  to  alter  the  designated 
transition  area  airspace  near  Bellaire, 
MI.  While  evaluating  the  airspace 
necessary  to  accommodate  a  new  MLS 
Runwdy  02  instrument  approach 
procedure  to  Antrim  County  Airport,  the 
FAA  determined  that  a  reduction  to  the 
existing  transition  area  radius  was  in 
order.  The  modification  to  the  existing 
airspace  would  consist  of  reducing  the 
existing  Bellaire,  Ml.  transition  area 
radius  from  an  11-mile  radius  to  a  5-mile 
radius. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  would  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rules 
requirements. 

Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  repubhshed  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
Keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Sobiects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows; 

PART  7 1-{  AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348  (a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11  69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Bellaire.  MI  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Antrim  County  Airport  (lat.  44'5919'  N.. 
long.  85"11  54'  W.);  and  within  3  miles  each 
side  of  the  198*  bearing  from  the  airport 
extending  from  the  5-mile  radius  to  14  miles 
south  of  the  airport  and  within  4.75  miles 
each  side  of  the  Traverse  City.  MI,  VORTAC 
037  radial,  extending  from  the  5-mile  radius 
to  27  miles  iouthwest  of  the  airport, 
excluding  that  portion  which  overlies  liie 
Traverse  City,  Ml,  transition  area. 

Issued  m  Des  Plaines.  Illinois  on  December 
la  1990. 

Teddy  W.  Buicham.  *" 

Manager.  Air  Traffic  Division. 
[FR  Doc.  91-285  Filed  1-7-91;  8;45  am] 
BtU-lNO  cooc  nio-13-it 


14  CFR  Part  71 


( AirspMe  Docket  Na  90-ANM-14] 

PropoMd  Amendment,  Control  Zone 
and  Transition  Area,  Eagle,  Colorado 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
amend  the  Eagle,  Colorado,  Control 
Zone  and  Transition  Area.  The  action  is 
necessary  because  two  instrument 
approach  procedures  have  been 
cancelled  and  a  new  approach 
procedure  is  being  established.  The 
effect  would  be  to  eliminate  controlled 
airspace  which  is  no  longer  necessary, 
and  to  defme  new  controlled  airspace 
which  will  contain  the  new  procedure. 
The  intent  of  the  action  is  to  accurately 
define  controlled  airspace  for  pilot 
reference.  The  changes  would  be 
depicted  on  aeronautical  charts. 
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DAlfiS:  Comraents  must  be  received  on 
or  before  February  7. 1991. 

ADPHC8BCB:  Send  comments  on  the 
proposal  to:  Ted  Mdland,  ANM-536, 
Federal  Aviation  Administration, 
Docket  No.  90-ANM-14. 1601  Lind 
Avenue  SW.,  Renlon,  Washington 
98055-4OS8,  Telepi»one:  (206)  227-2538. 

The  official  docket  may  be  examined 
at  the  sane  address. 

An  informal  docket  may  also  be 
examraed  during  normal  business  hours 
at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACr. 

Ted  Melland.  A?^M-536,  Federal 
Aviation  Administration,  Docket  No.  90- 
ANM-14, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056, 
Telephone:  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION*. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  date,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regiUatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  90-A\'M-14."  The 
postcard  will  be  dale/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  cbsing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  bght  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  hsted 
above  both  before  and  after  the  dosing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration. 


Federal  Aviation  A<fa«imstration.  1601 
Lind  Avenue,  SW..  Renton. 
Washington  98055-4056.  ANM-&30. 

Comnwnications  must  identify  the 
notice  number  of  this  T«JRPM.  Persons 
interested  tn  being  pUced  am  mailing  lif  t 
for  future  NRPNTS  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A 
whid)  best  describes  the  application 
procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
§  §  71.1  Tl  and  71.181  of  part  H  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  change  the  legal  description 
of  the  Eagle.  Colorado,  Control  Zone 
and  Transition  Area.  The  amendment  to 
I  71.171  would  remove  from  the  Control 
Zone  the  airspace  outside  of  the  5-mile 
radius  from  the  Eagle  County  Regional 
Airport  The  amendment  to  \  71.181 
would  alter  the  700-foot  Transition  Area 
by:  (1)  Extending  the  360-degree  radius 
around  the  airport  from  9  miles  to  12 
miles,  and  (2)  incorporating  the  airspace 
within  7  miles  of  each  side  of  the  085° 
bearing  from  the  airport,  from  the  12- 
mile  radius  to  the  18-miie  radius.  The 
amendment  to  (  71.181  would  also 
remove  the  1.200-foot  Transition  Area. 
(It  is  anticipated  that  the  1,200-foot 
Transition  Area  would  become  part  of 
the  new  Aspen,  Colorado,  Transition 
Area.)  Both  amendments  would  change 
the  descriptions  to  correctly  state  the 
official  name  and  geographical  reference 
point  of  the  asport.  These  amendments 
are  necessary  because  two  instrument 
approach  procedures  have  been 
cancelled,  and  the  new  approach 
procedure  is  being  established  at  the 
Eagle  County  Regional  Airport.  These 
amendments  would  eliminate 
unnecessary  controlled  airspace  and 
establish  new  controlled  airspace  to 
contain  the  new  procedure.  The  airspace 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

Sections  71.171  and  71.181  of  part  71 
of  the  Federal  Aviation  Regulations 
were  republished  in  handbook  7400.6F 
dated  January  Z,  1990. 

T^  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routirje  amendments  are  necessarj*  to 
keep  them  operationally  onrent.  It, 
therefore,  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
90  mimmal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 


procedures  aad  air  navtgation.  it  is 
certified  that  this  rule,  if  promulgated. 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  Damt>er  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones  and 
Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Reguktums 
(14  CFR  part  71)  as  follows: 

PART  71-OESIGKATIOM  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  foHows; 

Authority:  49  \JS.C.  1348{aJ.  13Mlal.  1510; 
Executive  Order  10854;  49  U  SC.  ^06[f,) 
(Revised  Pub  L  97-449  January  12. 1983);  14 
CFR  n.09. 


§71.171    (Amended 

2.  Section  71.171  is  amended  as^^  y 
follows: 

Eagle.  Cokmde 

Within  a  5iifilti  radias  of  the  Eagle 
Colorado  Regions!  Airp  irt  fU"!  39*38'37-N-, 
Long.  10r54"50'W  1 

§71.181    iAmended) 

3.  Section  71.181  is  amended  as 
follows: 

Eagle,  Colorado 

That  airspace  eTctendins  upwsrd  from  7180 
feel  above  the  lurlace  w.thir.  a  12  miie  radios 
of  the  Eagle  County  Repionai  Airport  |iat. 
39'38-37-N- long  io6'54  SO"  W).  within  7 
miles  each  side  of  li^ie  035-  bearing  iro«  tiie 
Eagle  County  Regional  Airport  extending 
from  the  12  mile  radius  area  to  18  miles 
northeast  of  the  airport. 

Issued  in  Sea  "lie.  Washingtoa  on 
December  13  1390 
Temple  H.  Johnson.  Jr.. 
Mor.ager,  ,4.t  Traffic  Division. 
[FR  Doc.  91-275  Fiied  1-7-91;  8:45  air.j 
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14  CFR  Part  71 

(Airspace  Docket  No.  90-AGL-221 

Proposed  Alteration  to  Trai>sitk>n 
Area;  Manist«<,  MN 

agency:  Federal  AviatuMi 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemakin.Ji. 
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WJMMAIlv:  This  notice  proposes  to  alter 
the  existing  Manistee,  MI,  transition 
area  to  accommodate  a  revised  VOR 
Runway  27  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Manistee 
County-Blacker  Airport.  Manistee.  MI. 
The  intended  e^ect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  under  instrument 
flight  rules  from  other  aircraft  operating 
under  visual  flight  rules  in  controlled 
airspace. 

DATU:  Comments  must  be  received  on 
or  before  Februarj'  8, 1991. 

AOOflESttS:  Send  conuneuts  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7.  Attn: 
Rules  Docket  No.  90-AGU2Z  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  System 
Management  Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOff  PUfrrHER  INFOftMATION  CONTACT: 

Douglas  F.  Powers,  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7568. 

SUPPtJEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triphcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  90-AGL-22".  The 
postcard  will  be  date/lime  stamped  and 
returned  to  the  commenter.  All 


communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket, 
FAA.  Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  the  designated 
transition  area  airspace  near  Manistee. 
MI.  The  present  transition  area  would 
be  modified  to  accommodate  a  revised 
VOR  Runway  27  SIAP  to  Manistee 
County-Blacker  Airport,  Manistee.  MI. 
The  modification  to  the  existing 
airspace  would  consist  of  a  7.25-mile 
width  each  side  of  the  Manistee  VOR/ 
DME  083  radial  extending  from  the 
existing  9-mile  radius  area  to  18.5  miles 
east  of  the  VOR/DME. 

The  revised  instrument  approach 
procedure  requires  that  the  FAA  alter 
the  designated  airspace  to  insure  that 
the  procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  estabhshed  below  the  fioor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  would 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rules 
requirements. 

Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 


Handbook  7400.6G  dated  September  4, 
1990. 

The  FAA  had  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  the  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71     . 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

{71.181    (Amended] 

2.  Section  71.181  is  amended  as 
follows: 

ManistM,  MI  [Revised] 

That  airspace  existing  upward  from  700 
feet  above  the  surface  within  a  9-miie  radius 
of  Manistee  County-Blacker  Airport  (lal.  44* 
18'  24"  N.,  long.  86"  14'  56"  W.);  within  5  miles 
north  and  8  miles  south  of  the  Manistee 
VOR/DME  274  radial,  extending  from  the  9- 
mile  radius  to  16  miles  west  of  the  VOR/ 
DME;  and  within  7.25  miles  each  side  of  the 
Manistee  VOR/DME  083  radial  extending 
from  the  9-mile  radius  to  18.5  miles  east  of  the 
VOR/DME. 

Issued  in  Des  Plaines,  Illinois  on  December 
18, 1990. 

Teddy  W.  Bureham, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  91-286  Filed  1-7-91;  6:45  am] 

WLLWO  COM  4t10-1S-ll 
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14  CFR  Part  161 

(Docket  Ma  a»432] 

Proviaioas  for  Review  of  Stag*  2  and 
Stage  3  Aircraft  Noiaa  and  Accesa 
Reatricttona 

agency:  Federal  Aviation  Administrator 

(FAA).  DOT. 

action:  Notice  of  docket  opening. 

SUMMARY:  This  notice  announces  the 
opening  of  a  regulatory  docket  for 
materials  related  to  the  review  of  Stage 
2  and  Stage  3  aircraft  noise  and  access 
restrictions  in  the  United  States,  as 
mandated  by  the  Airport  Noise  and 
Capacity  Act  of  199a  Although  no 
regulations  have  been  proposed,  the 
FAA  has  rec«ved  infonnation  relevant 
to  rulemaking  in  progress  and  is  making 
that  information  available  for  public 
inspection  by  placing  it  in  a  public 
docket 

FOR  FURTHER  WPORMATtON  CONTACT 
]ohn  M.  Rodgers,  Director,  Office  of 
Aviation  Policy  and  Plans.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  Telephone:  (202) 
267-3274. 

SUPPLEMENTARY  INFORMATION:  On 
November  5. 1990,  Congress  enacted  the 
Airport  Noise  and  Capacity  Act  of  1990, 
which  provides  for  a  review  and 
approval  process  for  restrictions 
proposed  by  airport  operators  for  Stage 
2  and  Stage  3  aircraft.  The  Act  directs 
the  Federal  Aviation  Administration  to 
establish  regulations  implementing  these 
provisions. 

Although  regulations  regarding  these 
measures  have  yet  to  be  proposed,  the 
FAA  has  begun  to  receive  information 
concerning  these  issues.  In  an  effort  to 
make  this  information  available  to  the 
public  at  the  earliest  possible  time,  the 
FAA  has  opened  regulatory  docket  No. 
26432.  which  contains  all  information 
submitted  on  the  review  and  approval 
procedures  for  Stage  2  and  Stage  3 
aircraft  restrictions. 

The  FAA  is  not  soliciting  further 
information  or  comment  at  this  time. 
Opportunity  for  comment  will  be  given 
when  proposed  regulations  are 
published  in  a  formal  Notice  of 
Proposed  Rulemaking.  Information 
received  and  placed  in  the  docket  may 
be  inspected  at  the  Rules  Docket, 
Federal  Aviation  Administration,  room 
91 5G,  800  Independence  Avenue  SW., 
Washington,  DC  20591, 


Issued  in  WashiagUu.  DC  on  Jaauary  Z 
1991. 

|ohn  M.  Radgsn, 

Director,  Offkx  of  Aviation  Po/tcyaitd  Pians 
[FR  Doc.  n-tF%  Filed  l-7-«l:  8:45  •«J 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AEM 

Schedule  for  Rating  OisaMIMes;  ttte 
Respiratory  System 

AGENCY:  Department  of  Veterans 

Affair*. 

action:  Advance  notice  of  proposed 

rulemaking.  


summary:  The  Department  of  Veterans 
Affairs  (VA]  is  issuing  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
concerning  that  portion  of  the  Schedule 
for  Rating  Disabilities  which  deals  with 
disabilities  of  the  respiratory  system. 
This  ANPRM  is  necessary  because  of  a 
General  Accounting  Office  (GAO)  study 
and  recommendation  that  the  medical 
criteria  in  the  rating  schedule  be 
reviewed  and  updated  as  necessary.  The 
intended  effect  of  this  ANPRM  is  to 
solicit  and  obtain  the  comments  and 
suggestions  of  various  interest  groups 
and  the  general  public  on  necessary 
additions,  deletions  and  revisions  of 
terminology  and  how  best  to  proceed 
with  a  systematic  review  of  the  medical 
criteria  used  to  evaluate  disabilities  of 
the  respiratory  system.  Other  body 
systems  will  be  subsequently  scheduled 
for  review  until  the  medical  criteria  in 
the  entire  rating  schedule  have  been 
analyzed  and  updated. 
dates:  Written  comments  and 
submissions  in  response  to  this  ANPRM 
must  be  received  by  VA  on  or  before 
March  11, 1991. 

AOORESSES:  interested  persons  and 
organizations  are  invited  to  submit 
written  comments  and  suggestions 
regarding  this  ANPRM  to  the  Secretary 
of  Veterans  Affairs  (271A).  Department 
of  Veterans  Affairs,  810  Vermont  Ave.. 
NW.,  Washington  DC  20420.  All  written 
submissions  will  be  available  for  public 
inspection  only  in  the  Veterans  Service 
Unit,  room  132,  at  the  above  address 
and  only  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  March  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Seavey,  Consultant,  Regulations 
Staff  (211B),  Compensation  and  Pension 
Service,  Veterans  Benefits 


Administration  (202)  233-3005. 
SUPPtXMENTARY  INF0RMAT10M:  k\ 

December  1988.  GAO  pubhshed  a  report 
entitled  VETERANS' BENEFITS:  Need 
to  Update  Medical  Criteria  Used  jd 
VA  s  Disability  Rating  Schedule  (GAO/ 
HRD-89-28).  After  consulting  numerous 
medical  professionab  and  VA  ratii^ 
specialists,  GAO  concluded  that  a 
comprehensive  and  Byslematk:  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminc4ogy,  ambiguous 
impairment  datsiftcations  and  the  need 
to  add  I  Dumiwr  of  oaedtcal  condituxu 
not  presently  in  the  rating  schedule.  VA 
rating  specialists  noted  thai  for  some 
disorders  they  would  prefer  more 
medical  criteria  for  distinguishing 
between  various  levels  of  severity  and 
that  inconsistent  ratings  may  result 
when  unlisted  conditions  had  to  be 
rated  by  analogy  to  otiier  listed 
disorders.  GAO  recommended  that  VA 
prepare  a  plan  for  a  oomprehensJTe 
review  of  the  rating  schedule  and,  based 
on  the  results,  revise  the  medical  criteria 
accordingly.  It  also  recommended  that 
VA  implement  a  procedure  for 
systematically  reviewing  the  rating 
schedule  to  keep  it  updated  VA  agreed 
to  both  recommendations,  and  this 
ANPRM  is  one  step  in  a  comprehensive 
rating  schedule  review  plan  which  will 
ultimately  be  converted  into  a 
systematic,  cjxlical  review  process. 

This  ANPRM  is  the  first  stage  in  VA's 
consideration  of  what  regulatory  action 
to  lake,  if  any,  with  respect  to  revising 
and  updating  that  portion  of  the  rating 
schedule  dealing  with  disabilities  of  the 
respiratory  system  (38  CFR  4.96  and 
4.97). 

Interested  organizations  and 
individuals  are  invited  to  submit 
comments  and  suggestions  for  revising 
current  medical  cnteria.  adding 
additional  disabilities  and/or  deleting 
certain  rarely  encountered  disorders  or 
transferring  them  to  other  sections  of  the 
rating  schedule.  Submissions  may  run 
the  gamut  from  narrative  discussions  of 
individuals  rating  criteria  to  wholesale 
format  changes  and  substitute  rating 
schedules.  Where  changes  are 
suggested,  we  would  also  appreciate  a 
recitation  as  to  the  scientific  or  medical 
authority  for  such  changes.  Eariy 
submissions  will  expedite  the  comment 
review  process  and  are  encouraged. 

Ust  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 
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Approved:  December  17.  1990. 
E«lwvd ).  Dwwliiaid, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  ffl-30e  Filed  1-7-91;  8:45  am| 

HLUNQ  coot  Uie-01-M 

FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  550. 580.  and  581 
(Oockat  Na  90-23] 

Automated  Tariff  RUng  and 
Information  System  ("ATR");  Ocean 
Freight  Tariffs  in  Foreign  and 
Domestic  Offshore  Commerce;  Inquiry 

agency:  Federal  Maritime  Commiosion. 
ACTION:  Notice  of  availability  of  Interim 
Report  (with  ATFl  Batch  Filing  Guide) 
and  other  materials;  notice  of  further 
public  demonstration  and  opportunity 
for  comment. 

summary:  On  August  1,  1990,  the 
Federal  Maritime  Commission  ("FMC") 
issued  a  second  ATFl  Notice  of  Inquiry, 
requesting  public  comment  on  some  of 
the  basic  features  being  considered  for 
ATFl.  Comments  were  filed  and 
considered  by  the  FMC.  On  December 
26, 1990,  the  FMC  issued  an  Interim 
Report  with  an  appended  ATFl  Batch 
Filing  Guide  (Transaction  Set).  The 
Interim  Report  also  announces  the 
availability  of  other  instructional 
materials. 

OAnt:  Availability  of  Interim  Report 
and  Transaction  Set.  January  8, 1991. 

Comments:  Written  comments  in 
response  to  the  Interim  Report  (original 
and  15  copies)  must  be  submitted  by 
March  25, 1991,  and  served  on  other 
parties  to  the  proceeding. 

Demonstration:  A  further  public 
demonstration  of  ATFl  will  be  held  at  9 
a.m.  on  February  21, 1991  (and,  if 
necessary,  on  February  22, 1991). 
Reservations  may  be  obtained  by  calling 
(202)  523-5866  by  February  15, 1991. 
There  will  be  a  limit  of  two  (2)  persons 
per  firm  desiring  to  attend. 

Other  instructional  materials:  The 
ATFl  User  Guide  and  access  to  the 
Computer  Based  Instruction  will  be 
available  around  February  1, 1991. 

Beginning  of  Full-Scale  A  TFI 
Operations:  To  be  announced  in 
October  1991. 


addresses:  Comments:  Interim  Report: 
Submit  written  comments  to:  Joseph  C. 
Polking,  Secretary,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573.  A  copy  of  the 
Service  List  in  this  proceeding,  as  well 
as  a  copy  of  the  Interim  Report,  with 
appended  Transaction  Set,  may  also  be 
obtained  through  the  Secretary. 

Demonstration:  FMC  Hearing  Room 
Number  1, 1100  L  Street  NW.. 
Washington.  DC  20573. 

Other  instructional  materials:  For 
availability  of  other  instructional 
materials,  write  to:  Bureau  of 
Administration,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington,  DC  20573. 
FOR  FURTHER  INFORMATION  CONTACT. 
Juhn  Robert  Ewers,  Bureau  of 
Administration.  Federal  Maritime 
Commission.  1100  L  Street  NW., 
Washington,  DC  20573,  (202)  523-5866. 
SUPPLEMENTARY  INFORMATION:  On 
August  1, 1990,  the  Federal  Maritime 
Commission  (FMC")  issued  a  second 
ATFl  Notice  of  Inquiry  (55  FR  31199). 
requesting  public  comment  on  some  of 
the  basic  features  being  considered  for 
ATFl.  Twenty-three  comments  were 
filed  and  considered  by  the  FMC.  On 
December  26, 1990,  the  FMC  issued  an 
Interim  Report  in  this  proceeding  with 
an  appended  ATFl  Batch  Filing  Guide 
(Transaction  Set),  and  served  it  on  the 
parties.  Additionally,  it  has  been  mailed 
to  volunteers  who  have  signed  up  for 
Prototype  participation  and  to 
subscribers  to  FMC  Subscription  Lists 
Nos.  1  and  2.  The  Interim  Report  also 
announces  the  availability  of  other 
instructional  materials. 

The  first  edition  of  the  "ATFl  User 
Guide"  (approximately  450  pages),  is 
being  prepared  on  two  double-sided, 
high-density,  5V4"  diskettes,  which  can 
be  run  on  WordPerfect  4.2  (or  later 
version],  on  an  IBM  PC  AT  (or 
compatible).  Diskette  »1  contains:  ATFl 
System  Guide;  ATFl  Fundamentals 
Guide;  and  ATFl  Tariff  Retrieval  Guide. 
Diskette  «2  contains:  ATFl  Interactive 
Filing  Guide  and  ATFl  Batch  Filing 
Guide  (Transaction  Set).  The  price 
(including  postage)  is  $5.00  per  diskette 
(or  $10.00  for  both).  When  ordering  the 
first  edition,  users  can  be  put  on  the 
mailing  list  for  the  second  (final)  edition 
when  it  is  available,  for  another  $5.00  or 


$10.00,  or,  for  both  editions  of  both 
diskettes,  a  total  of  $20.00.  To  order, 
please  mail  a  check  in  the  appropriate 
amount  made  payable  to  the  "Federal 
Maritime  Commission,"  with  necessary 
mailing  label(s),  to:  Bureau  of 
Administration,  Federal  Maritime 
Commission,  1100  L  Street  NW.. 
Washington,  DC  20573. 

Additionally,  the  Computer  Based 
Instruction  ("CBI")  on  the  ATFl 
computer  may  be  accessed  around 
February  1, 1991. 

Another  public  demonstration  will  be 
held  in  the  Commission's  Hearing  Room 
No.  1,  on  the  street  floor  at  1100  L  Street 
NW.,  Washington,  DC.  There  will  be  a 
second  session,  if  necessary,  to 
accommodate  the  expected  demand. 
Reservations  can  be  made  only  by 
calling  by  5  p.m.  on  Friday,  February  15, 
1991,  the  FMC's  Bureau  of 
Administration  at  (202)  523-5866. 
(Volunteers  for  the  Prototype  Phase  can 
call  this  number  for  further  information; 
if  ready,  some  volunteers  can  begin 
testing  their  tariffs  before  the 
demonstration.)  Because  of  the  expected 
demand,  there  will  be  a  limit  of  two  (2) 
persons  per  firm  desiring  to  attend.  The 
demonstration(3)  will  begin  at  9  a.m.  011: 

1.  Thursday.  February  21. 1991. 

2.  Friday,  February  22, 1991  (if 
necessary). 

Additional  comments  in  this 
proceeding  on  any  of  the  above  items 
shall  be  submitted  by  5  p.m.,  on 
Monday,  March  25, 1991,  in  an  original 
and  15  copies  to  the  Secretary.  When 
submitting  comments,  a  copy  shall  be 
served  on  each  party  to  this  proceeding. 
The  service  list  can  be  obtained  through 
the  Secretary. 

To  accommodate  the  fevised  schedule 
for  continued  dialogue  and  to  afford  the 
industry  and  the  public  ample 
opportunity  to  prepare  for  ATFL  the 
Prototype  Phase  is  extended  beyond 
June  and  until  a  date  to  be  announced  in 
October  1991,  at  a  time  when  budget 
figures  for  FY  92  are  finalized  and 
released. 

Authority:  48  U.S.C.  App.  1716. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-307  Filed  1-7-91;  8:45  am| 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  Of 
proposed  rules  that  are  applicable  to  the 
public.  Notices  o<  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
auttx>rity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section 


DEPARTMENT  OF  AGRICULTURE 

Meeting  of  the  President's  Council  on 
Rural  America 

agency:  Department  of  Agriculture. 
ACTION:  Notice  of  meeting. 


Federal  Register 

Vol.  56,  No.  5 

Tuesday,  January  8.  1991 


SUMMARY:  The  Under  Secretary  for 
Small  Community  and  Rural 
Development,  Department  of 
Agriculture,  is  announcing  the  first 
organizational  meeting  of  the  President's 
Council  on  Rural  America.  Participation 
will  be  by  invitation  only. 
dates:  Meeting  on  Wednesday,  January 
23,  9  a.m.  to  5  p.m.,  and  Thursday, 
January  24,  9  a.m.  to  12  noon. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Williamsburg  room,  104-A 
Administration  Building,  U.S. 
Department  of  Agriculture.  14th  & 
Independence  Ave.  SW..  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Kling,  coordinator  for  Council 
activities.  Farmers  Home 
Administration,  room  5028  South 
Agriculture  Building,  Washington,  DC 
20250.  (202)  447-4439. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Rural  America 
was  estabhshed  by  Executive  Order  on 
July  16, 1990.  Members  are  appointed  by 
the  President  and  include 
representatives  from  the  private  sector 
and  from  State  and  local  governments. 
The  Council  will  begin  review  and 
assessment  of  the  Federal  Government's 
rural  economic  development  policy  and 
will  advise  the  President  and  the  EPC  on 
how  the  Federal  Government  can 
improve  its  rural  development  policy. 

Dated:  January  2, 1991. 
Jonathan  I.  Kislak, 

Acting  Under  Secretary  for  Small  Cofhmunity 
and  Rural  Development. 
(FR  Doc.  91-323  Filed  1-7-91;  8:45  am) 
BnXING  COOE  S410-07-W 


Office  of  the  Secretary 

Agricultural  Biotechnology  Research 
Advisory  Committee  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October 
1972  (Pub.  L.  No.  92-463,  86  Stat.  770- 
776),  the  U.S.  Department  of  Agriculture 
(USDA),  Science  and  Education, 
announces  the  following  advisory 
committee  meeting; 

Name:  Agricultural  Biotechnology  Research 
Advisory  Committee 
Dates;  February  20-21, 1991. 
Time:  9  a.m.  to  approximately  5  p.m.  on 
Februar>'  20.  9  a  m.  to  approximately  3  p.m. 
on  February  21. 

Place:  Conference  Room  A  10th  Floor. 
American  Institute  of  Aeronautics  and 
Astronautics,  Aerospace  Building.  901  D 
Street  SW.,  370  L'Enfant  Promenade, 
Washington,  DC  20024. 

Type  of  meeting; This  meeting  is  open  to 
the  public.  Persons  may  participate  in  the 
meeting  as  time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  specified  below. 

Purpose:  To  review  matters  pertaining  to 
agricultural  biotechnology  research  and  to 
develop  advice  for  the  Secretary  through  the 
Assistant  Secretary  for  Science  and 
Education  with  respect  to  policies,  programs, 
operations  and  activities  associated  with  the 
conduct  of  agricultural  biotechnology 
research.  The  major  items  to  be  considered  bt 
this  meeting  are  the  formation  of  new 
working  groups  and  possible  cooperative 
activities  with  the  Environmental  Protection 
Agency's  Biotechnology  Science  Advisory 
Committee. 

Contact  person:  Dr.  Alvin  L  Young, 
Executive  Secretary.  Agricultural 
Biotechnolog>'  Research  Advisory  Committee, 
U.S.  Department  of  Agriculture,  Office  of 
Agricultural  Biotechnology',  room  324-A, 
Administration  Building.  14th  and 
Independence  Avenue  SW.,  Washington,  DC 
20250.  Telephone  (202)  447-9165. 

Done  at  Washington.  DC.  this  20th  day  of 
December,  1990. 
Charles  E.  Hess, 

Assistant  Secretary.  Science  and  Education. 
(FR  Doc.  91-233  Filed  1-7-91;  8:45  amj 

BILUNG  CODC  S410-2>-M 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  has  compiled  a 
list  of  all  recipients  of  FY  1990,  Section 
515  loan  funds.  This  action  is  taken  to 
inform  the  public  of  recipients  of  FY  90 
Section  515  funds.  The  intended  effect  is 
public  awareness. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L  Reese-Foxworth.  Loan 
Assistant,  Rural  Rental  Housing  Branch, 
Multi-Family  Housing  Pix)cessing 
Division,  Farmers  Home  Administration 
(FmHA),  USDA,  room  5337,  South 
Agriculture  Building.  Washington,  DC, 
20250,  telephone  (202)  382-1608  (this  is 
not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10  415,  Rural  Rental  Housing 
Loans. 

Discussion  of  Notice 

The  information  available  is  a  41  page 

compilation  that  lists  borrower  names, 
names  of  the  general  partners,  project 
name  and  location,  number  of  units 
developed,  and  FmH.'^  loan  amount. 
This  information  is  available  to  all 
interested  parties  and  can  be  obtained 
by  writing  to  the  following  address: 
USDA,  FmHA,  Multi-Family  Housing 
Processing  Division,  room  5337-S, 
Washington,  DC.  20250.  The  request 
m,u8t  be  accompanied  by  a  self- 
addressed,  self-stamped  envelope. 
Envelopes  must  be  a  minimum  of  11  by  9 
inches  in  size,  and  bear  first  class 
postage  of  thirty-five  (35)  cents. 
Requests  without  the  required  return 
envelope  and  postage  will  not  be 
acknowledged  or  responded  to. 

Dated:  December  20, 1990. 
La \' erne  Ausman, 

Administrator  Farmers  Home 

Administration. 

|FR  Doc  91-322  Filed  1-7-91;  8:45  am) 

BILUNG  COOC  J4 10-07-11 


Farmers  Home  Administration 

Recipients  of  Fiscal  Year  1990  Section 

515  Loan  Funds 

agency:  Farmers  Home  Administration. 

USDA. 

action:  Notice. 


Forest  Service 

Old-Growth  Issue 

agency:  Forest  Service.  USDA. 

ACTION:  Notice;  old-growth  issue. 


SUMMARY:  Region  3  of  the  USDA  Forest 
Service  desires  to  gain  understanding  on 
the  values  and  uses  of  old-growth  in  the 
Southwest.  There  are  many  perceptions 
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as  well  as  facts  which  must  be 
considered  about  the  old-growth.  The 
Region  has  done  some  old-growth 
analysis  but  needs  more.  Consequently 
a  strategy,  and  actions  to  accomplish 
the  strategy,  were  developed  so  the 
Region  can  get  to  where  it  wants  to  be  in 
temu  of  old-growth  knowledge  and 
manageAenL  The  documents  in  the 
Supplemental  Information  section  are  to 
give  notice  of  intended  action  and  gain 
comment  on  those  intended  actions 
before  they  are  completed. 
CFncnvc  DATC  January  7. 1991. 
AOORCSSU:  Direct  comments  to:  David 
F.  Jolly.  Regional  Forester,  1570 
Southwestern  Region.  USOA  Forest 
Service.  517  Gold  Avenue.  SW., 
Albuquerque.  New  Mexico  87102. 
Fon  PUfrrNBi  mecmtuiWH  contact: 
Marlin  Q.  Hogfaes.  Director.  Timber 
Management  or  Art  Briggs.  Assistant 
Director.  Timber  Management.  (505) 
842-3240  or  (505)  842-3242. 
SUPPL£MCNTAL  INFORIMTKNC 

0!d-Growtb  Issue 

/.  The  Issue 

Old-growth  and  its  value  is  not  well 
understood  by  the  public  or  the  Forest 
Service;  therefore,  conflicts  arise  over 
its  management. 

B  Perceptions 

There  is  a  great  deal  of  concern  about 
old-growth  from  the  public  Congress, 
and  the  Chief.  Some  segments  of  the 
pubKc  maintain  we  don't  know  enough 
about  oid-growth  and  its  function; 
therefore,  we  should  cease  harvesting  it 
until  we  know  more.  Another  segment 
sees  it  as  a  valuable  commercial 
resource  whose  economic  value  is  being 
lost  by  delaying  its  harvest.  Still  others 
see  old-growth  as  vahiable  for  witdhfe, 
watershed,  aesthetic,  soils,  and  as  a 
guard  against  depletion  of  the  ozone 
layer  or  air  quality  in  general.  But  it 
seems  a  majority  of  those  who  would 
like  old-growth  left  alone  make  their 
plea  because  of  its  inspirat>onal 
significance. 

Some  of  those  who  wish  to  preserve 
cid-growth  would  allow  some  harvesting 
as  long  as  "special"  places  are  retained. 
Our  perception  is  that  the  majority  of 
the  public  appears  to  desire  many  large 
trees  throughout  the  forest  landscape 
and  will  identify  them  as  old-growth 
even  if  stands  are  immattrre  from  ■  tree 
physiology  standpoint  if:  (1)  There  is 
little  evidence  oi  human  activity  in  the 
stand,  (2)  there  is  more  than  one  tree 
canopy  level,  (3)  there  are  down  boles, 
(4)  thiere  are  big  trees  and  a  "lush" 
understOTy  for  the  site,  and  (5)  there  are 
snags  (not  always  true— snags  don't 


need  to  be  present,  but  it  helps  from  a 
wildlife  standpoint  and  as  a  source  of 
future  down  material).  Overall,  it  seems 
that,  for  many  publics,  the  cry  for  old- 
growth  is  an  appeal  for  less  dramatic 
changes  in  the  forest  than  those  that 
could  be  brought  about  by  intensive 
timber  management  or  other  intensive 
treatments.  They  believe  that  old-growth 
can  be  preserved  at  least  for  their 
lifetimes  and  that  of  their  children. 

Congress  does  not  believe  we  know 
w,here  or  how  much  old-growth  exists  or 
that  we  have  a  framework  for 
management  of  it.  This  is  evidenced  by 
the  House  and  Senate  1989  budget 
language  and  the  continuing  hearings  in 
both  bodies. 

The  Chief,  in  a  1989  speech,  said  that 
old-growth  and  it's  future  is  currently 
the  Forest  Service's  number  one  public 
issue  (followed  closely  by  spotted  owls). 

C.  Facts 

(1)  What  helps  make  old-growth  the 
Forest  Service's  number  one  public  issML 
is  the  emotional  attachment  of  society  ^ 
over  the  perception  of  its  eventual  loss. 

(2)  There  is  no  statutory  or  regulatory 
requirement  for  management  of  old- 
growth.  The  NFMA  Regulations  require 
biological  diversity  be  maintained  in  the 
planning  area.  Generally,  this  is  where 
the  authority  resides. 

(3)  When  Forest  Service  personnel 
speak  of  "managing  "  old-growth,  the 
public  assumes  this  means  cutting  the 
component  trees.  Techniques  such  as 
using  prescribed  fire  or  setting  areas 
aside  and  monitoring  are  not  understood 
8  9  management  techniques. 

(4)  Old-growth  can't  be  preserved 
forever,  but  it  may  last  for  the  lifetimes 
of  those  now  hving.  Components  of  an 
old-growth  ecosystem  within  a  stand  of 
trees  may  survive  for  many  decades, 
while  an  old-growth  component  within  a 
landscape  can  be  sustained  in 
perpetuity. 

(5)  Old-growth  is  difficult  to  defuie, 
but  it  is  more  than  trees.  It  includes 
understory  vegetation  and  plant  litter  or 
debris,  as  well  as  certain  animal  life.  It 
also  could  have,  as  proposed  t>y  icaae, 
different  soil  charactenstics.  at  least  in 
the  top  layers.  It  has  several  attributes 
that  can't  be  inventoried  using  standard 
methods;  for  example,  aesthetic  value, 
emotions,  and  spiritual  significance. 

(6)  Old-growth  is  not  as  efficient  at 
maintaining  or  enhancing  air  quality 
because  it  removes  less  carbon  dioxide 
from  the  air  than  young  vigorous  tree 
stands.  However,  it  is  thov^t  to  provide 
a  more  effective  carbon  dioxide  sink 
because  of  the  amount  of  existing 
biomas  relative  to  younger  stands. 
Therefore,  harvesting  old-growth  and  its 


manufacture  may  allow  more  COj  to  be 
released. 

(7)  Old-growth  produces  more  ground 
water  recharge  than  young  vigorous 
stands  of  trees  because  there  is  less 
evapo-transpiration. 

(8)  The  exclusion  of  natural,  non- 
catastrophic  fire  has  predisposed  many 
old-groiwth  stands  to  more  rapid 
deterioration  from  insects  and  disease. 
as  well  as  catastrophic  fire. 

(9)  Fire  should  be  one  of  the  most 
important  activities  in  the  management 
of  old-growth,  but  smoke  management 
concerns  may  limit  its  utility. 

(10)  Old-growth  (i.e.,  large  trees)  is  an 
important  economic  component  of  the 
softwood  timber  supply  in  the  Region. 

D.  Where  We  Are  Now 

(1)  Based  on  input  from  the 
Washington  Office  and  research 
ecologists,  the  Region  is  not  in  bad    ■ 
shape  on  old-growth  now  compared  to 
other  Regions.  We  have  many 
opportunities  for  management  and  are 
being  proactive  in  gathering  information 
and  managing  for  old-growth. 

(2)  We  have  rough  estimates  of  old- 
growth  acreage  from  each  Forest  ( -»-  / 
-25%  error).  This  was  developed  in 

1988  to  provide  RPA  Program  data. 
These  estimates  are  based  on  Forest 
Plan  definitions,  but  may  include 
acreage  planned  for  future  old-growth  as 
well  as  existing  old-growth.  The 
numbers  weren't  too  rehable.  so  Forests 
are  updating  them  as  better  inventory 
information  becomes  available. 
Presently,  d>e  updates  for  the  Forest 
Plan  Implementation  Spread  Sheet  are 
probably  the  most  reliable. 

(3)  We  have  a  July  8, 1988,  Regional 
Forester's  letter  to  Forest  Supervisors 
that  identifies  the  need  to  get  a  better 
assessment  of  old-growth.  This  letter 
and  the  Analysis  Outline  that 
accompanies  it  breaks  the  assessment 
into  two  broad  categories:  (a)  Forest- 
wide  assessment  or  identification  of  the 
"potentJal"  old-growth  ("potential"  here 
is  an  inventory  term,  not  a  management 
term;  that  fs,  the  area  has  a  potential  of 
being  existing  old-growth  and  needs 
ground  verification — it  does  not  mean  it 
is  a  mature  or  immature  stand  that  will 
be  managed  to  produce  old-growth  some 
day);  and  (b)  project  area  assessment  or 
site  specific  existing  old-growth 
identification. 

(4)  Four  Forests  have  now  completed 
(a)  above  and  have  a  map  of  "potential." 
We  distributed  FY  90  funds  to  all 
Forests  to  verify  "potential"  otd-growth 
Of  identify  it,  depending  on  their  status. 

(5)  The  Chief  distributed  the  OW- 
Crowth  Task  Force  Action  Plan  in  April 

1989  based  on  Congress'  FY  1988  Budget 
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Conunittee  report  direction.  Of 
importance  to  the  Region  from  the 
action  plan  is:  (a)  The  development  of  a 
generic  definition  to  be  used  as  basis 
nationwide  (enclosed);  (b)  regional 
specific  definitions  of  old-growth  by 
forest  type  (to  be  completed  by  1991);  (c) 
incorporation  of  the  forest  type 
definitions  in  general  Forest  inventories 
(ongoing):  and  (d)  Region  3  membership 
in  the  National  Task  Force. 

(6)  The  Chief  also  has  produced  a 
statement  on  the  values  of  old-growth. 
This  also  is  enclosed  and,  as  he  told 
Congress  in  July,  the  basis  for 
determining  the  value  and  amount  of 
old-growth  belongs  on-the-ground.  This 
can  either  be  done  at  the  Forest  Plan 
level  (if  enough  information  is  available) 
or  site  specifically  through  the  IRM 
process. 

(7)  A  Regional  Old-Growth  Core  Team 
has  been  organized  to  deal  with  items  5 
b  and  c  above.  The  team  is  composed  of 
representatives  from  the  Timber,  Range. 
Aviation  &  Fire.  Wildlife,  Soil  &  Water, 
and  Public  Affairs  RO  staffs  and  from 
the  Rocky  Mountain  and  Intermountain 
Research  Stations.  Additionally,  the 
Timber  Industry  Working  Group. 
Environmentalist  Working  Group. 
Northern  Arizona  University,  and  the 
National  Park  Service  are  represented. 
The  core  team  is  to  draft  and  circulate 
tentative  definitions,  coordinate  with 
other  Regions  with  the  same  old-growth 
forest  type,  and  make  recommendations 
on  the  definitions  to  be  used  by  the 
Regional  Forester.  Currently,  the 
thinking  is  to  develop  definitions  for 
pinyon-juniper,  Ponderosa  pine,  mixed 
conifer,  and  Spruce-fir.  They  are  to  be 
broken  dowm  by  two  tree  growth 
potentials  (low  and  high). 

(8)  Old-growth  on  the  National  Forests 
in  Region  3  should  be  managed; 
however,  the  intensity  and  direction  of 
that  management  will  vary  with  value 
objectives  and  site  specific  conditions. 
Strategies  for  management  may  range 
from  old-growth  set-aside  areas  with 
only  monitoring  as  the  management 
activity  to  areas  where  regeneration 
harvest  is  the  management  activity. 
There  is,  however,  a  preservation  mind 
set  that  is  prevelant  in  most  old-growth 
management  discussions. 

(9)  We  do  not  have  a  good  sense  of 
what  the  general  public  wants  or  what 
its  values  are  for  old-growth 
management  in  the  Region. 

(10)  Forest  Plans  show  a  commitment 
to  old-growth  maintenance  by  allocating 
a  total  of  14%  of  the  Region's  suitable 
timberland  base  for  that  purpose. 
However,  we  need  to  review  Forest  Plan 
direction,  as  well  as  that  in  the  Regional 
Guide,  in  light  of  the  current  Chiefs 


policy  to  determine  if  amendment  is 
necessary. 

(11)  Some  individuals  and  groups  are 
vetoing,  through  administrative  appeals, 
some  management  actions  we  believe 
the  public  wants  using  old-growth 
management  as  the  focus, 

E.  Where  We  Want  To  Be 

(Items  that  should  be  considered 
during  Forest  Plan  implementation.) 

(1)  We  would  like  all  Forest  Service 
employees  to  accept  the  importance  of 
retaining  a  functioning  old-growth 
component  distributed  throughout  the 
landscapes  they  are  responsible  for 
managing. 

(2)  We  want  to  plan  for  sustainable 
old-growth  component  as  part  of  the 
biological  diversity  cf  Region  3's  Forest 
lands. 

(3)  W'e  want  to  have  reliable 
infcrmation  on  the  amount  and  location 
cf  existing  old  growth  on  each  Forest  in 
the  Region.  In  addition,  we  want  to 
know  the  amount  and  distribution  of 
old-growth  on  non-National  Forest 
lands. 

(4)  We  want  to  review  what  research 
has  been  done  and  then  develop  a 
research  needs  description  that  includes 
technology  transfer  requirements  so  the 
research  is  useful  to  on-the-ground 
managers. 

(5)  We  want  to  have  research  on  the 
functioning  of  the  old-growth  ecosystem, 
including  tree  growth  and  mortality, 
wildlife  habitat  values,  and  soil  and 
nutrient  factors. 

(6)  We  need  to  defme  methods,  or  a 
series  of  activities,  for  management  of 
stands  that  will  maintain  old-growth 
characteristics  or  reach  them  in  the 
shortest  possible  time. 

(7)  We  want  each  project/area 
analysis  to  consider  the  effects  of 
alternative  activity  on  old-growth  and 
document  them.  Forest  Plan  and  project 
decision  documents  are  to  discuss  the 
specific  old-growth  values  considered 
and  how  they  influenced  the  decision 

(8)  We  would  like  to  gain  public 
understanding,  trust,  and  support  for  (a) 
A  workable  definition  of  old-growth;  (b) 
a  strategy  and  some  activities  designed 
to  maintain  a  functioning  old-growth 
component  in  the  Region's  forested 
landscapes;  and  (c)  the  fact  that  the 
Forest  Service  is  seriously  concerned 
about  old-growth  and  believes  its  value 
is  crucial  in  meeting  our  stewardship 
responsibilities. 

(9)  We  want  examples  of  old-growth 
stands  available  for  public  use  and 
enjoyment. 

(10)  We  want  our  management  of  old- 
growth  to  be  responsive  to  public 
desires. 


F.  Strategic  Thrusts 
(1)  Internal  Understanding— 


(a)  Internalize  awareness  and 
sensitivity  to  old-growth  at  the  Region, 
Forest,  and  District  levels. 

(b)  Research  units  involved  in  basic 
research  and  literature  review  of  what 
we  know  on  old-growth. 

(c)  Research  and  administrative  units 
analyze  impact  of  various  management 
activities  on  functioning  old-growth 
components, 

(d)  Complete  Chiefs  Old-Growth 
Action  Plan  items  for  the  Region. 

(e)  Develop  a  system  to  monitor, 
evaluate  and  account  for  continued 
presence  of  old-growth  that  is  well 
distributed  throughout  the  landscape 
Monitoring  results  are  to  be  used  to  help 
assure  the  designated  old-growth 
components  are  functioning. 

(2)  External  Understanding: 

(a)  Get  a  sense  of  what  our  publics 
understand  about  oid-grcwth  and  what 
they  want  from  it. 

(b)  Develop  a  way  to  enhance  the 
publics  awareness  of  the  multiple 
values  of  old-growth  and  their 
consideration  for  its  SuStainability. 

(c)  View  old-growth  issue  both  in  the 
short  and  long  term.  For  example,  (a) 
and  (b)  are  short-term  actions  to  address 
the  issue.  Long-term  efforts  could 
include  high  school  biology  class 
presentations,  infunualiuii  uisplays  at 
offices  and  recreation  sites, 

G.  Action  Plan  To  Accomplish 
"Strategic  Thrusts  "  end  Forest  Plan 
Implementation 

(1)  Internal  Understanding: 

(a)  Internalize  a^^areress  and 
sensitivity  to  old-growth  in  our 
employees— {\]  Whom:  Public  Affairs 
Office/Regional  Forester. 

(iil  What:  (a)  Prepare  a  video  of 
Regional  Forester  discussing  old-growth 
issue  and  relaying  his  perspective  and 
that  of  the  Chief 

(b)  Develop  a  brochure  outlining 
Chiefs  policy  statement  on  old-growth 
values  and  his  Action  Plan. 

(iii)  H'/?en,(a)Falll991, 

(b)  Spring  1991  [in  progress  as  part  of 
a  Partners  in  Leadership  project) 

(b)  Research  and  biclogicci 
information  gathering — (i)  Whom:  State 
&  Private  Forestrj/Rocky  Mountain 
Station. 

(li)  What:  (a)  Literature  review  and 
report  on  information  we  now  have  on 
old-growth  Forests  in  the  Southwest. 

(b)  Based  on  literature  review  to 
identify  basic  research  needs. 

(lii)  When:  (a)  Spnng  1992. 

(b)  Summer  1992. 
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(c)  Analyze  impacts  of  management 
activities  on  old-growth  stands — (i) 
Whom:  R-3  Old-Growth  Core  Team/ 
Forest  Supervisors /Rocky  Mountain 
Station. 

(ii)  What  Forests  nominate  a  sample 
of  prerioasly  treated  old-growtb  stands 
and.  if  possible,  untreated  stands.  R-3 
Old  Growth  Team  review  to  identify 
which  practices  are  acceptable  and 
which  should  be  altered  or  eliminated  in 
order  to  perpetuate  functioning  old- 
growth  characteristics. 

(iii)  When:  Forests  nominate  stands 
Fall  1991.  Core  Team  review  and 
prepare  report  by  Spring  1992. 

(d)  Chiefs  old-growth  action  items — 
(i)  Whom:  R-3  OG  Core  Team/Resource 
Directors. 

(ii)  What  (a)  Core  Team  complete 
Regional  definition  drafts  for  Resource 
Directors'  review  and  Regional 
Forester's  approval. 

(b)  When  definitions  accepted  by  RF/ 
Chief,  those  staffs  with  resource 
inventory  responsibility  are  to 
incorporate  old-growth  attributes  in 
their  inventory  procedures.  Amend 
Regional  Guide  and  Forest  Plans  as 
necessary. 

(iii)  When:  [a]  ]\ine  li)91. 

(b)  September  1991. 

(e)  Monitoring  evaluation  and 
accountability — (i)  Whom:  Range/ 
Timber  Management /Wildlife/ 
Watershed  4  Air  Management/Land 
Management  Planning /Forest 
Supervisors. 

(ii)  WhaL-  A  documented  system  with 
measurable  attributes  that  can  be  used 
by  Forests  in  conjunction  with  Plan 
monitoring. 

(iii)  When:  Summer  199^1. 

(2)  External  Understanding. 

(a)  Find  out  what  our  public  knows  or 
believes — (i)  Whom:  Pubhc  Affairs 
Office/Land  Management  Planning/ 
Forest  Supervisors/Carson. 

(ii)  What  (a)  Hold  public  old-growth 
forums  similar  to  one  held  on  Carson  NF 
in  August  1989.  Forests  can  work 
together  to  hold  one  forum  for  several 
Forests  if  situation  permits. 

(b)  Information  gained  at  old-growth 
forums  to  be  used  to  amend  Forest 
F'lans.  if  necessary. 

(iii)  When:  (a)  Complete  by  Fall  1992. 

(b)  Complete  by  Fall  1993. 

(b)  Enhance  public's  old-growth 
awareness — (i)  WAon?.- Public  Affairs 
Office/Land  Management  Planning/ 
Forest  Supervisors/Contractor. 

(ii)  What  (This  item  may  be 
completed  with  (la)  above). 

(a)  Develop  a  brochure  and  posters  for 
public  use  which  discusses  old  growth 

in  the  Southwest  and  its  functions. 

(b)  Provide  forests  with  a  method  for 
analyzing  and  discussing  old  growth  in 


NEPA  documents,  as  well  as  gaining 
recognition  in  IRM  Process, 
(iii)  When  (a)  Fall  1991. 

(b)  Spring  1991. 

(c)  Long-term  understanding,  (t) 
Whom:  Public  Affairs  Office/ 
Recreation/Engineering. 

(ii)  What  Long-term  Action  Plan  to 
involve  schools,  campground  and  office 
displays,  "nature"  trails  or  other  self- 
guided  tours,  and  signing  programs. 

(iii)  When:  Spring  1992. 

Position  Statement  on  Nationa)  Forest 
Old-Growth  Value* 

The  Forest  Service  recognizes  the 
many  significant  values  associated  with 
old-growth  forests,  such  a.s  biological 
diversity.  v\ildlife  and  fisheries  habitat, 
recreation,  aesthetics,  soil  productivity, 
water  quality,  and  industrial  raw 
material.  Old  growth  on  the  National 
Forests  will  be  managed  to  provide  the 
foregoing  values  for  present  and  future 
generations.  Decisions  on  managing 
existing  old-growth  forests  to  provide 
these  values  will  be  made  in  the 
development  and  implementation  of 
forest  plans.  These  plans  shall  also 
provide  for  a  succession  of  young  forests 
into  old-growth  forests  in  light  of  their 
depletion  due  to  natural  events  or 
harvest. 

Old-growth  forests  encompass  the  late 
stages  of  stand  development  and  are 
distinguished  by  old  trees  and  related 
structural  attributes.  These  attributes, 
such  as  tree  size,  canopy  layers,  snags, 
and  down  trees,  generally  define  forests 
that  are  in  an  old-growth  condition.  The 
specific  attributes  vary  by  forest  type. 
Old-growth  definitions  are  to  be 
developed  by  forest  type  or  type  groups 
for  use  in  determing  the  extent  and 
distribution  of  old-growth  forests. 

Where  goals  for  providing  old-growth 
values  are  not  compatible  *vith  timber 
harvesting,  lands  will  be  classified  as 
unsuitable  for  timber  production.  Where 
these  goals  can  be  met  by  such 
measures  as  extending  the  final  harvest 
age  well  beyond  the  normal  rotation  or 
by  usi.'^.g  silvicultural  practices  that 
maintain  or  establish  specific  old- 
growth  values,  lands  will  be  classified 
as  suitable  for  timber  production.  In 
making  these  dfterminations, 
consideration  shall  be  given  to  the 
extent  and  distribution  of  old  growth  on 
National  Forest  lands  that  are 
Congressionally  or  administratively 
withdrawn  from  timber  harvest,  as  well 
as  adjacent  ownerships. 

Old-growth  values  shall  be  considered 
in  designing  the  dispersion  of  old 
growth.  This  may  range  from  a  network 
of  old-growth  stands  for  wildlife  habitat 
to  designated  areas  for  public  visitation, 
I.T  general,  areas  to  be  managed  for  old- 


growth  vahies  are  to  be  distributed  over 
individual  National  Forests  with 
attention  given  to  minimizing  the 
fragmentation  of  old  growth  into  small 
isolated  areas.  Old  growth  on  lands 
suitable  for  timber  production  and  not 
subject  to  extended  rotations  is  to  be 
scheduled  for  harvest  to  establish  young 
stands  which  more  fully  utilize  potential 
timber  productivity  and  also  meet  other 
resource  objectives. 

Regions  with  support  from  Research 
shall  continue  to  develop  forest  type 
old-growth  definitions,  conduct  old 
growth  inventories,  develop  and 
implement  silvicultural  practices  to 
maintain  or  estabhsh  desired  old-growth 
values,  and  explore  the  concept  of 
ecosystem  management  on  a  landscape 
basis.  Where  appropriate,  land 
management  decisions  are  to  maintain 
future  options  so  the  results  from  the 
foregoing  e^orts  can  be  applied  in 
subsequent  decisions.  Accordingly,  field 
units  are  to  be  innovative  in  planning 
and  carrying  out  their  activities  in 
managing  old-growth  forests  for  their 
many  significant  values. 

Generic  Dermition  and  Description  of 
Old-Growth  Forests 

Purpose  and  Scope 

The  following  describes  the 
ecologically  important  st^uc^aral 
features  of  old-growth  ecosystems. 
Measureable  criteria  for  these  attributes 
will  be  established  in  more  specific 
definitions  for  forest  types,  habitat 
types,  plant  associations  or  groupings  of 
them.  "The  intent  of  the  generic  definition 
is  to  guide  design  of  specific  definitions 
and  new  inventories  that  include 
measurement  of  specific  attributes. 
Although  old-growth  ecosystems  may  be 
distinguished  functionally  as  well  as 
structurally,  this  definition  is  restricted 
primarily  to  stand-level  structural 
featiires  which  are  readily  measured  in 
forest  inventory. 

Definition 

Old-growth  forests  are  ecosystems 
distinguished  by  old  trees  and  related 
structural  attributes.  Old  growth 
encompasses  the  later  stages  of  stand 
development  that  typically  differ  from 
earlier  stages  in  a  variety  of 
characteristics  which  may  include  tree 
size,  accumulations  of  large  dead  woody 
material,  number  of  canopy  layers, 
species  composition,  and  ecosystem, 
function. 

Description 

The  age  at  which  old  growth  develops 
and  the  specific  structural  attributes  that 
characterize  old  growth  will  vary  widely 
according  to  forest  type,  climate,  site 
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conditions  and  disturbance  regime.  For 
example,  old-growth  in  fire-dependent 
forest  types  may  not  differ  from  younger 
forests  in  the  number  of  canopy  layers 
or  accumulation  of  down  woody 
material.  However,  old-growth  is 
typically  distringuished  from  younger 
growth  tiy  several  of  the  following 
attributes; 

1.  Large  trees  for  species  and  site. 

2.  Wide  variation  in  tree  sizes  and 
spacing. 

3.  Accumulatiens  of  large-size  dead 
standing  and  fallen  trees  that  are  high 
relative  to  earlier  stages. 

4.  Decadence  in  the  form  of  broken  or 
defonned  tops  or  bole  and  root  decay. 

5.  Multiple  canopy  layers 

6.  Canopy  gaps  and  understory 
patchiness. 

CompositionaUy,  old-growth 
encompasses  both  older  forests 
dominated  by  early  serai  species,  such 
as  fire-dependent  species,  and  forests  in 
later  successional  stages  dominated  by 
shade  tolerant  species.  Rates  of  change 
in  composition  and  structures  are  slow 
relative  to  younger  forests.  Different 
stages  or  classes  of  old  growth  will  be 
recognizable  in  many  forest  types. 

Sporadic  low  to  moderate  severity 
disturbances  are  an  integral  part  of  the 
internal  dynamics  of  many  old-growth 
ecosystems.  Canopy  openings  resulting 
from  the  death  of  overstory  trees  often 
give  rise  to  patches  of  small  trees, 
shrubs,  and  herbs  in  the  understory. 

Old-growth  is  not  necessarily  "virgin" 
or  "primeval."  Old-growth  could 
develop  following  human  disturbances. 

The  structure  and  function  of  an  old- 
growth  ecosystem  will  be  influenced  by 
its  stand  size  and  landscHpe  position 
and  context. 

Dated:  December  28, 1990. 
David  F.)oUy. 
Regional  Forester. 
(PR  Doc.  91-309  Filed  1-7-ffl,  8:*5  am] 

BILUNG  CODE  3410- 11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  liS.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
June  1991. 

Form  Numberfs):  CPS-1,  CP&-280, 
CP&-686. 

Agency  Approval  Number:  None. 

Type  of  Bequest  New  collection 


Burden:  2,565  hours. 
Number  of  Respondents:  57,000. 
Avg.  Ffours  Per 'Response:  2.7b 
minutes. 

Needs  and  ZJsa: The  Census  Bureau 
uses  this  supplement  to  the  Current 
Population  Survey  to  collect  deta  on  the 
size  and  characteristics  »f  the  fereign- 
born  population  to  evaluate  cinrent 
immigration  patterns  and  to  study  the 
effects  of  immigration  on  population 
growth.  The  emigration  portion  of  the 
survey  employs  multiplicity  sampling 
and  relies  on  reporting  by  CPS 
respondents  of  immediate  relatives  who 
no  longer  live  in  the  U.S.  to  measure  the 
size  of  the  U.S.  emigrant  population 
living  abroad.  These  data  will  be  used 
by  the  academic  community,  the  Census 
Bureau,  and  other  government  agencies 
to  assess  the  effect  of  the  Immigration 
Reform  and  Control  Act  of  1986  and  te 
develop  analytic  estimates  of  emigration 
occmring  during  1960-T990. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Periodically. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Marshall  Mills. 
395-"340, 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer,  (202)  377-3271. 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue  NW., 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills.  OMB  Desk  Officer,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 
Dated:  janaury  3, 1991. 
Edward  Midiats, 

Departmental  Clearonce  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc  91-336  Filed  1-7-31;  8:45  am) 
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Foreign-Trade  Zones  Board 

[OrxtsrNo.4951 

Resolution  and  Order  l^ppro¥lng  the 
Application  of  the  tndiana  Port 
Commission  for  •  Foreign-Trade  Z«ne 
In  Clark  County.  IN;  Proceedings  of  tt»e 
Foreign-Trade  Zooes  Board, 
Washington,  OC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order; 


The  Beard,  having  considered  the 
matter,  hereby  «ders; 

After  consideralion  »f  the  application  of 
the  Indiana  Port  CammiasiDn.  f  ilad  with  the 
FoieigB-Trade  Zones  Board  on  Jul>  17. 1968. 
requesting  a  grant  of  aulhenty  for  esubiiatfig. 
operating,  and  mainlaining  a  general-purpoRe 
foreign-trade  rone  in  Clark  Comity,  Indiana, 
within  the  Louisville  Customs  port  of  entry, 
the  Board,  finding  that  the  re<juiremenlfl  oT 
the  Foreign -Trade  Zones  Acl. ««  amended. 
and  the  Board*  ragulationa  aw  sauafied.  and 
that  the  proposal  is  in  the  pubhc  inieresl, 
approves  thJe  application. 

As  the  proposal  invoKes  open  space  on 
which  buildings  may  be  constructed  tey 
parties  other  than  the  grantee,  lhi«  approvsl 
includes  authority  to  the  grantee  to  p»-.rni!i  the 
erection  of  such  buildings,  pursuant  to 
5  400.B15  ol  the  Boards  regulations,  as  are 
necessary  to  carry  onl  the  ront. proposal. 
providing  that  prior  to  its  granling  such 
permission  it  shall  have  the  concurrences  of 
the  District  Director  of  Cusloms,  the  U.S. 
Army  District  Engineer,  when  appropriate, 
and  the  Board's  Executive  Secretary  Further, 
the  grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencemenl  of  any 
manufactunng  operation  within  liie  zone  The 
Secretary  of  Commerce,  as  Chairman  and 
Executive  tDfficer  of  the  Board,  is  hereby 
authonzed  to  issue  a  grant  of  authority  and 
appropriate  Board  Order 

Grant  of  Autbority  to  Establish,  Operate, 
and  Maintain  a  Foreign-Trade  Zone  in 
Clark  Count}',  Indiana  Within  the 
Louisville  Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  To 
provide  for  the  esUblishment.  operation. 
and  maintenance  of  foreign-trade  zones 
in  porU  of  enu^  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u]  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  mauitainmg 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Indiana  Port 
Commission  (the  Grantee),  has  made 
application  (filed  July  17, 1989,  FTZ 
Docket  12-89.  54  YR  30773.  7/24/89)  in 
due  and  proper  form  to  the  Board, 
requesting  the  estabirshment.  operation, 
and  maintenance  of  a  foreign-trade  zone 
at  sites  in  Clark  County,  Indiana,  within 
the  Louisville  Customs  port  of  entry; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard,  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
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establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Zone  No.  170,  at  the  locations  mentioned 
above  and  more  particularly  described 
on  the  maps  and  drawings 
accompanying  the  application,  subject 
to  the  provisions,  conditions,  and 
restrictions  of  the  Act  and  the 
Regulations  issued  thereunder,  to  the 
same  extent  as  though  the  same  were 
fully  set  forth  herein,  and  also  the 
following  express  conditions  and 
limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto,  any  necessary  permits  shall  be 
obtained  from  federal,  state,  and 
municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  hability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
at  Washington,  DC.  this  27th  day  of 
December,  1990.  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 

Robert  Mosbacher, 

Secretary  of  Commerce.  Chairman  and 
Executive  Officer 

(FR  Doc.  91-256  Filed  1-7-91;  8:45  am] 
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[Order  No.  497] 

Resolution  and  Ord«r  Approving  With 
Restriction  the  Application  of  the 
Louisville  and  Jefferson  County 
Riverport  Authority  for  Special- 
Purpose  Subzone  Status  at  the  Hitachi 
Auto  Parts  Plant,  Harrodsburg,  KY; 
Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Louisville  and  Jefferson  County  Riverport 
Authority,  grantee  of  FTZ  29.  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
March  30, 198a  requesting  authority  for 
special-purpose  subzone  status  at  the 
automobile  components  manufacturing  plant 
of  Hitachi  Automotive  Products  (USA).  Inc. 
(subsidiary  of  Hitachi.  Ltd.).  located  in 
Harrodsburg.  Kertuclcy,  the  Board,  finding 
that  the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  FTZ  Board's 
regulations  would  he  satisfied  and  that  the 
proposal  would  be  in  the  public  interest  if 
approval  were  subject  to  a  restrict'on  that 
would  require  that  privileged  foreign  status 
be  elected  on  all  foreign  merchandise 
admitted  to  the  proposed  subzone.  except  for 
merchandise  which  is  used  in  the 
rranufacture  of  high-tech  products  (i.e.,  mass 
air  flow  meters,  throttle  bodies,  engine 
control  modules,  and  idle  speed  controls)  and 
in  the  manufacture  of  integrated  circuits 
incorporated  into  auto  components  produced 
at  the  plant,  approves  the  application,  subject 
to  the  foregoing  restriction. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  an  appropriate  Board 
Order. 

Grant  of  Authority  to  Establish  a 
Foreign-Trade  Subzone  in  Harrodsburg, 
Kentuclcy 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 


subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas,  the  Louisville  and  Jefferson 
County  Riverport  Authority,  grantee  of 
Foreign-Trade  Zone  29,  has  made 
application  (filed  March  30, 1988.  FTZ 
Docket  19-88.  53  FR  12051.  4/12/88).  in 
due  and  proper  form  to  the  Board  for 
authority  to  establish  a  special-purposp 
subzone  at  the  automobile  components 
manufacturing  plant  of  Hitachi 
Automotive  Products  (USA).  Inc., 
located  in  Harrodsburg.  Kentucky: 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action; 

Now,  Therefore,  in  accordance  with 
the  application  filed  March  30, 1988.  the 
Board  hereby  authorizes  the 
establishment  of  a  subzone  at  the 
Hitachi  plant  in  Harrodsburg.  Kentucky, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Subzone  No.  29F  at  the 
location  mentioned  above  -and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application, 
said  grant  of  authority  being  subject  to 
the  provisions  and  restrictions  of  the 
Act  and  regulations  issued  thereunder, 
to  the  restriction  in  the  resolution 
accompanying  this  action,  and  also  to 
the  following  express  conditions  and 
hmitations: 

Activation  of  the  subzone  shall  be 
commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  any  necessary  permits 
shall  be  obtained  from  federal,  state, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  facility  in  the 
performance  of  their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to    : 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
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States  and-ihe  inetailatieii  of  suitable 
facilities. 

In  Witness  Whereof  the  Foreign- 
Trade  Zone  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  ha  Chairman  and  Executive 
Officer  at  Washington.  DC  this'Zlst  day 
of  December,  1990,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 
ErkL-Garfinkel 

Assistant  Secretary  of  Commerce,  for  Import 
Administration,  Chairman,  Committee  of 
Alternates. 

[FR  Doc.  91-257  Filed  1-7-Sl;  8  45  am) 
BtLLING  CODE  lS1»-OMi 


[Order  No.  500] 

Temporary  Extenrton  of  Autfwrlty 
With  Resirtctiens  4«r  6<*zenes  22C, 
22D,  and  22E,  Powrer  Packaging,  4nc. 
Chicago,  IL,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18, 1934,  as  amended  (19  U.S.C.  81a- 
81u),  the  Foreign-Trade  Zones  Board 
(the  Board)  adopts  the  following  Order 

Whereas,  on  March  23, 1987,  the 
Board  conditionally  approved  an 
application  submitted  by  the  Illinois 
International  Port  District  (IIPD),  grantee 
of  FTZ  22,  for  foreign-trade  subzone 
status  at  three  food  products 
manufacturing  plants  of  Power 
Packaging,  Inc.  (PPT),  in  Carol  Stream 
{SZ  22C),  West  Chicago  (SZ  22D),  and 
St.  Charles  (SZ  22E).  Illinois  (Board 
Order  347,  52  FR  10246); 

Whereas,  approval  was  subject  to  a  2- 
year  time  restriction  (ending  on  6/29/89) 
and  a  condition  that  limits  the  use  of 
zone  procedures  to  the  manufacture  of 
products  that  are  subject  to  certain 
sugar-containing  product  quotas; 

Whereas,  on  April  6. 1989.  IIPD  made 
application  to  the  Board  (FTZ  Docket  4- 
89,  54  FR  15480)  for  a  2-year  extension  of 
authority: 

Whereas,  authority  was  temporarily 
extended  to  July  1. 1990  (Board  Order 
435,  54  FR  2B455).  and  again  to 
December  31, 1990  (Board  Order  473,  55 
FR  19092): 

Whereas,  based  on  a  FTZ  Staff  report, 
the  Board,  noting  that  the  remaining  part 
of  the  request  in  the  application  involves 
an  extension  of  only  six  months,  finds 
that  the  short-term  extension  would  be 
in  the  public  interest: 

Now  Therefore,  the  Board  hereby 
orders: 

That  the  authority  for  Subzones  22C. 
D,  and  E  is  extended  to  June  29, 1991, 
subject  to  all  of  the  other  conditions  in 
Board  Orders  347.  435.  and  473. 


Signed  at  Washington.  DC  &is28tb  d^f  of 
Dscem'ber.  1990. 
Francis  )■  Sailer. 

Acting  Aasitant  Secretary  of  Cammeroe  for 
Import  Administration.  Chairman.  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 
[FR  Doc.  91-2S8  Filed  1-7-91: 8:45  am) 

»UJNO  COOC  3S10-OS-M 


[Order  No.  496] 

AppnMT^  far  Ewpaneion  of  Foretgn- 
Trade  Zone  43,  BaMe  Creek,  MicMgan 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U^.C.  81a-«l»i), 
and  the  Foreign-Trade  Zone*  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order: 

V^'hereas.  the  City  of  Battle  Creek, 
Michigan.  Grantee  of  Foreign-Trade 
Zone  No.  43,  has  applied  to  the  Board 
for  authority  to  expand  its  general- 
purpose  zone  at  the  Fort  Custer 
Industrial  Park  in  Battle  Creek, 
Michigan,  within  the  Battle  Creek 
Customs  port  of  entry: 

Whereas,  the  application  was 
accepted  for  filing  on  April  20, 1989,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  May  8, 
1989  (Docket  8-«9,  54  FR  19581): 
W.hereas.  the  application  was 
amended  on  October  12, 1990: 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  ser\'ice8  in 
the  Battle  Creek  area:  and, 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act,  as  amended,  and  the  Boards 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore^  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  at  the  Fort  Custer 
Indu.Ktrial  Park  in  Battle  Creek  in 
accordance  with  the  appHcation  filed  on 
Apt /I  20, 1969.  as  amended.  The  grant 
does  not  include  authority  for 
manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  or  assembly 
operations.  The  authority  given  in  this 
Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
district  Army  Engineer  regarding 
compliance  with  their  respective 
requirements  relating  to  foreign-trade 
zones. 


Signed  «l  WjMhington.  DC  this  27th  d^  at 
Deoeihber.  1396. 
Francis  }.  SailK, 

Actii^  Assistant  Secretary  af  Commerce  far 
Import  Adinu)iBtratron.<Chturman.  Committee 
of  A  Hernates.  Ftieign-  Trade  Zones  Board 
[FR  Doc  91-280  Filed  1-7-Sl.  a-46  am) 

BtUJNaCOOC  3S10-Oft-M 


[Order  Na4Ml 

Transfer  of  Subzone  Derignation  lor 
Foreign-Trade  SObzone  23A.  Xerox 
Corporatk>a  Photocopier 
Manulacturtng  Plant,  Webster,  NY 

Pursuant  to  its  authonty  under  (he 
Foreign-Trade  Zones  Act  of  June  ^3, 
1934.  as  amended  (19  U.S.C.  81a-81ti), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400),  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Order: 

After  consideration  of  the  request  with 
supporting  documents  [Docket  42-90,  Tiled 
April  28, 1990)  from  *e  County  of  Ene.  New 
York,  grantee  of  Foreign  Trade  Zone  23,  Erre 
County.  New  York,  for  e  transfer  of  the  grant 
of  authonty  for  Subzone  23A  at  ti»e 
photocopier  manufacturinft  plant  of  Xerox 
Corporation  in  Monroe  County  to  the  County 
of  Monroe.  New  York,  grantee  of  For»>ign- 
Trade  Zone  141.  which  has  concurred  in  the 
request  the  Board,  finding  that  the 
requirements  of  the  Koreign-Trade  Zones  Act 
as  amended,  and  the  Board's  regulations  are 
satisfied  and  that  the  proposal  is  in  the  public 
interest,  approves  the  request  and  recognize* 
the  County  of  Monroe  as  the  new  grantee  of 
the  Xerox  Subione.  The  designation  of  the 
site  is  changed  from  Subzone  23A  to  Subzone 
141B 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authonty  and 
appropriate  Board  Order. 

Signed  al  Washington.  DC  this  27th  day  of 
December,  1990. 
Francb  ).  Sailer, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Admmstnttion.  Chairrr^an.  Committee 
of  .Alternates.  Foreign-Trade  Zones  Board. 
(FR  Doc.  91-281  Filed  1-7-fll:  8:45  ami 
BILLIMG  COOC  JSIO-OS-M 


(OnJwNo.  4W! 

Tewporary  Extension  c1  Auttiority 
With  RestrictJons  for  Subzone  41f , 
Ambrosia  Chocolate  Company, 
Milwaukee,  Wl 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  )une 
18, 1934,  as  amended  (19  U.S.C.  81»- 
aiu),  the  Foreign-Trade  Zones  Board 
(the  Board)  adopts  the  following  Order 

Whereas,  on  March  23. 1987,  the 
Board  conditionally  approved  an 
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application  submitted  by  the  Foreign- 
Trade  Zone  of  Wisconsin.  Ltd.  (FTZW). 
grantee  of  FTZ  41,  for  foreign-trade 
Bubzone  status  at  the  chocolate  products 
manufacturing  plant  of  Ambrosia 
Chocolate  Company  in  Milwaukee, 
Wisconsin  (Board  Order  346,  52  FR 
10247): 

Whereas,  approval  was  subject  to  a  2- 
year  time  restriction  (ending  on  4/24/89) 
and  a  condition  that  limits  the  use  of 
zone  procedures  to  the  manufacture  of 
products  that  are  subject  to  sugar- 
containing  product  quotas; 

Whereas,  on  March  2, 1989.  FTZW 
made  application  to  the  Board  (FTZ 
Docket  2-89,  54  FR  11257)  for  a  2-year 
extension  of  authority; 

Whereas,  authority  was  temporarily 
extended  to  May  1, 1990  (Board  Order 
431.  54  FR  18918),  and  again  to 
December  31. 1990  (Board  Order  472,  55 
FR  19093): 

Whereas,  based  on  a  FTZ  Staff  report, 
the  Board,  noting  that  the  remaining  part 
of  the  request  in  the  application  involves 
an  extension  of  only  four  months,  finds 
that  the  short-term  extension  would  be 
in  the  public  interest: 

Now  Therefore,  the  Board  hereby 
orders: 

That  the  authority  for  Subzone  41F  is 
extended  to  April  24. 1991.  subject  to  all 
of  the  other  conditions  in  Board  Orders 
34«.  431,  and  472. 

Signed  at  Wa«hington.  DC.  this  2fith  day  of 
December,  1990. 
Fraodt  |.  Sailer, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates,  Foreign-Trade  Zones  Board. 
(PR  Doc  91-259  Filed  1-7-91;  8:4S  am] 
■MJJMCOOC  MIO-OS-M 


International  Trad«  Administration 

(A-387-40S1 

BartMd  WIra  and  Barfolata  Fencing 
Wire  From  Argantina;  Determination 
Not  To  Revoke  Antidumping  Duty 
Order 

AOINCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACnOM:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

summary:  The  Department  of 

Commerce  is  notifying  the  public  of  its 

determination  not  to  revoke  the 

antidumping  duty  order  on  barbed  wire 

and  barbless  fencing  wire  from 

Argentina. 

EFFlcnvt  OATl:  January  8, 1991. 

fOn  PUMTHIR  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  John  R.  Kugelman. 


Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-8312/ 
3601. 

SUPPUEMENTARY  INFORMATION: 

Background 

On  October  31, 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
45830)  its  intent  to  revoke  the 
antidumping  duty  order  on  barbed  wire 
and  barbless  fencing  wire  from 
Argentina  (49  FR  49126,  November  13, 
1983).  The  Department  may  revoke  an 
order  if  the  Secretary  concludes  that  the 
order  is  no  longer  of  interest  to 
interested  parties.  We  did  not  receive  a 
request  for  an  administrative  review  of 
the  order  for  the  last  four  consecutive 
annual  anniversary  months  and, 
therefore,  published  a  notice  of  intent  lo 
revoke  the  order  pursuant  to  19  CFR 
353.25(d)(4). 

On  November  29,  and  30, 1990, 
Keystone  Consolidated  Industries.  Inc.. 
and  Insteel  Industries,  Inc..  interested 
parties,  objected  to  our  intent  to  revoke 
the  order.  Therefore,  we  no  longer 
intend  to  revoke  the  order. 

Dated:  |anuary  3. 1991. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 

(FR  Doc.  91-337  Filed  1-7-91;  8:45  am] 

■lUJNQ  COOC  381»-0»-M 


[A-5M-058] 

Metal-Walled  Above-Ground 
Swimming  Pools  From  Japan; 
Revocation  of  Antidumping  Finding 

AQENCY:  International  Trade 
Administration.  Import  Administration/ 
Department  of  Commerce. 

action:  Notice  of  revocation  of 
antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  revoking  the  antidumping 
finding  on  metal-walled  above-ground 
swimming  pools  from  Japan  because  it  is 
no  longer  of  any  interest  to  interested 
parties. 

EFFfCnvi  date:  January  8. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  John  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  telephone:  (202)  377-6312/ 
3601. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  September  5. 199",  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
38301)  its  intent  to  revoke  the 
antidumping  finding  on  metal-walled 
above-ground  swimming  pools  from 
Japan  (42  FR  44881.  September  7, 1977). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii).  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
finding  on  each  interested  party  on  the 
service  list.  Interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  thirty  days 
from  the  date  of  publication. 
Scope  of  the  Finding 

Imports  covered  by  the  review  are 
shipments  of  metal-walled  above- 
ground  swimming  pools.  Through  1988. 
such  merchandise  was  classifiable 
under  item  numbers  657.2590  and 
774.5595  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  number  9905.99.55.  The 
TSUSA  and  HTS  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 
Determination  to  Revoke 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
any  interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 
antidumping  finding  when  no  interested 
party  has  requested  an  administrative 
review  for  four  consecutive  review 
periods  (19  CFR  353.25(d)(4)(i))  and 
when  no  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
requests  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  finding  covering  metal- 
walled  above-ground  swimming  pools 
from  Japan  is  no  longer  of  any  interest  to 
interested  parties.  Accordingly,  we  are 
revoking  this  antidumping  finding  in 
accordance  with  19  CFR  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  metal-walled 
above-ground  swimming  pools  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
September  5. 1990.  Entries  made  during 
the  period  September  1. 1989  through 
September  4, 1990.  will  be  subject  to 
automatic  assessment  in  accordance 
with  19  CFR  353.22(e).  The  Department 
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will  instruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
5, 1990,  without  regard  to  antidumping 
duties,  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(1990). 

Dated:  January  2, 1991 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-264  Filed  1-7-91;  8:45  am] 
MLUNO  CODE  3510-OS-M 


[A-122-4011 

Red  Raspt>erries  From  Canada;  Final 
Results  and  Termination  in  Part  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative 
reviews. 

SUMMARY:  In  response  to  requests  by 
respondents  and  one  importer,  the 
Department  of  Commerce  has  conducted 
administrative  reviews  of  the 
antidumping  duty  order  on  fresh  and 
frozen  red  raspberries  from  Canada.  The 
first  of  these  reviews  covers  five 
processors/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  June  1, 1987  through  May  31, 
1988.  The  subsequent  review  covers  two 
processors/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  June  1, 1988  through  May  31. 
1989. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results,  published  on  July  9, 
1990.  Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
the  final  results  from  our  preliminary 
results  of  review. 
EFFECTIVE  DATE:  January  8. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Spellun,  Anne  D'Alauro,  or  Maria 
MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  9, 1990.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (55  FR  28075)  the 
preliminary  results  and  terminations  in 


part  of  its  administrative  reviews  of  the 
antidumping  duty  order  on  certain  red 
raspberries  from  Canada  (50  FR  26019; 
June  24. 1985).  Reviews  of  Mukhtiar  and 
Sons  Packers  for  the  June  1. 1987 
through  May  31. 1988  period  and  of 
Landgrow  Fruit  Packers  and  Valley 
Berries  for  the  June  1. 1988  through  May 
31, 1989  period  were  terminated  in  the 
July  9, 1990  notice.  We  have  now 
completed  the  administrative  reviews  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
shipments  of  fresh  and  frozen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing. 
Through  1988,  fresh  raspberries  were 
classified  under  item  numbers  148.5400 
and  146.7400  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA) 
and  frozen  raspberries  under  item 
number  146.7400  of  the  TSUSA.  These 
products  are  currently  classifiable  under 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  0810.20.90,  0810.20.10,  and 
0811.20.20.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive. 

The  review  for  the  period  June  1, 1987 
through  May  31, 1988  covers  five 
processors/exporters  of  fresh  and  frozen 
red  raspberries  to  the  United  States.  The 
review  of  the  June  1, 1988  through  May 
31, 1989  period  covers  two  processors/ 
exporters. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  petitioners,  the 
Washington  Red  Raspberry  Commission 
and  the  Red  Raspberry  Committee  of  the 
Oregon  Caneberry  Commission,  and  the 
respondents.  B.C.  Blueberry  Co-op, 
Valley  Berries,  Landgrow  Fruit  Packers, 
Jesse  Processing  Ltd..  and  Clearbrook 
Packers. 

Comment  1:  The  petitioners  note  that 
the  Department  failed  to  make  an 
adjustment  to  exporters  sale  price  (ESP) 
for  inventory  carrying  costs.  They  argue 
that  the  Department  should  adhere  to  its 
standard  practice  and  calculate  a 
deduction  to  ESP,  and  the  home  market 
price  to  which  it  is  being  compared,  for 
imputed  inventory  carrying  costs. 

Department's  position:  We  examined 
carrying  costs  in  both  the  United  States 
and  Canadian  markets  during  the  two 
review  periods.  Our  analysis  revealed 
that  an  adjustment  for  imputed 
inventory  carrying  costs  between  the 
two  markets  would  have  an  ad  valorem 
effect  of  less  than  0.33  percent  of  the 


foreign  market  value  of  the  subject 
merchandise.  Therefore,  pursuant  to 
section  353.59  of  the  Department's 
regulations,  we  have  disregarded  this 
adjustment. 

Comment  2:  The  petitioners  note  that 
respondents,  B.C.  Blueberry  Co-op  and 
Clearbrook  Packers,  imputed  a 
commission  payment  to  their  own 
management  when  the  sale  of 
raspberries  was  arranged  through  the 
company  as  opposed  to  being  handled 
by  an  independent  broker.  They  argue 
that  there  was  never  an  actual  pajTnent 
of  a  conunission  to  company  personnel; 
instead,  a  management  commission  was 
claimed  based  on  the  fact  that  selling  is 
one  of  managements  responsibilities. 
The  amount  claimed  was  based  on  the 
percentage  that  would  have  been  paid 
had  a  broker  arranged  the  sale.  In 
conclusion,  no  adjustment  should  be 
allowed  for  commissions  which  were 
simply  imputed  for  company 
management. 

Department's  position:  We  agree  with 
the  petitioner  that  the  commission 
claimed  for  management  was  not  an 
actual  commission  expense  that  the 
company  incurred.  For  this  reason,  we 
have  omitted  this  adjustment  in  our  final 
results  of  review. 

Comment  3:  The  petitioners  contend 
that  freight  charges  incurred  prior  to 
sale  in  the  home  market  should  not  be 
directly  deducted  from  foreign  market 
value  (FMV),  because  it  is  the 
Department's  practice  to  permit  direct 
deductions  to  FMV  for  home  market 
transportation  costs  only  when  the 
merchandise  is  sold  before  the  costs  are 
incurred.  In  the  present  case, 
respondents  claim  a  direct  deduction  for 
transportation  between  the  processing 
plant  and  the  Canadian  cold  storage 
facility  when  the  merchandise  in 
question  was  sold  from  the  Canadian 
cold  storage  facility  and  not  from  the 
processing  plant. 

Department's  position:  We  disagree 
with  petitioner.  Our  analysis  would 
clearly  be  biased  if  we  did  not  deduct 
freight  expenses  incurred  on  home 
market  sales.  United  States  price  (USP) 
is  in  all  cases  based  on  ex-factory 
prices,  that  is,  the  Department  deducts 
all  (pre-  and  post-sale)  movement 
expenses  incurred  in  moving  the 
merchandise  from  the  factory  to  the 
point  of  sale.  A  fair  price-to-price 
comparison  requires  that  foreign  market 
value,  like  USP,  be  based  on  an  ex- 
factorj-  price.  We  have,  therefore,  in 
accordance  with  our  current  practice, 
deducted  freight  expense  from  home 
market  gross  unit  price  (see  Television 
Receivers  from  Japan,  55  FR  35916,  35920 
(1990)), 
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Comment  4:  A  mpondent,  B.C. 
Blueben7  Co-op.  argues  that  the 
Department  made  a  clerical  error  in 
calculating  the  commusioD  on  a  specific 
home  market  sale  in  November  of  1967. 

Department'i position:  The  clerical 
error  noted  by  B.C  Blueberry  Co-op 
concerned  an  imputed  conunission  for 
B.C.  Blueberry  Co-op's  oianagement 
which  is  no  longer  included  in  our 
analysis.  See  the  Department's  position 
in  response  to  comment  2. 

Comment  &  A  respondent,  Clearbrook 
Packers,  contends  that  its  monthly  home 
market  indirect  selling  expenses  were 
incorrectly  calculated  using  a  limple 
rather  than  a  weighted  average.  Since 
home  market  prices  were  weight 
averaged,  they  argue,  it  would  improve 
consistency  to  weight  average  indirect 
selling  expenses. 

Department's  position:  We  agree  with 
the  respondent  that  home  market 
indirect  selling  expenses  should  be 
weight-averaged  by  month  in  order  to 
correspond  with  the  monthly  weighted 
average  home  market  prices. 
Accordingly,  for  our  final  results  of 
review  we  have  calculated  monthly 
weight  averaged  home  market  indirect 
selling  expenses  for  all  respondents. 

Comment  8:  A  respondent,  Landgrow 
Fruit  Packers,  argues  that  the 
Department  should  have  used  its  home 
market  sale  as  the  basis  of  foreign 
market  value  rather  than  twlng  its  third 
country  sale,  giren  the  stattrtory  and 
regulatory  preference  for  the  former 
over  the  latter.  They  argue  that  the  home 
market  sale  is  contemporaneoos  with 
U.S.  sales  since  the  terms  of  the  sale 
were  set  in  a  July  24, 1987  telex  received 
from  the  customer.  They  specifically 
slate,  "[ufnder  the  U.S.  law  of  contracts, 
the  terms  were  settled  in  July  24, 1967. 
and  there  is  nothing  in  the  record  to 
suppori  the  theory  that  Landgrow's 
partial  performance  changed  the  terms 
of  the  contract  so  as  to  establish  a 
different  sale."  The  respondent  then 
comments  on  necessary  adjustments  to 
be  made  to  the  home  market  price  in 
deriving  foreign  market  value. 

Department'a position:  We  disagree.  It 
is  the  {department's  practice  to 
determine  the  dale  of  sale  as  that  date 
on  which  the  essential  terms  of  sale, 
epecincally  price  and  quantity,  are 
established.  See  Final  Retuhs  of 
Antidumping  Duty  Administrative 
Review  and  Tentative  determination  to 
Revoke  in  Part:  Titanium  Sponge  from 
Japan  (54  FR 13403. 13404;  April  3, 1969). 
affd.  Toho  Titanium  Co.  v.  United 
Statea,  743  F.  Supp.  888  (OT  1980).  The 
July  24. 1987  telex  requested  that 
Landgrow  provide  a  specific  quantity  of 
raspberries  to  a  Canadian  customer  by  a 
cpecified  date,  which  LandgiOw  never 


supplied,  instead.  Landgrow  made  one 
shipment  of  a  limited  quantity  of 
raspberries  to  this  customer  six  months 
after  the  date  of  the  telex.  The 
Depariment  determined  that  the  home 
market  sale  date  was  the  date  of 
shipment  rather  than  the  telex  date 
because  Landgrow  did  not  sell  the 
merchandise  pursuant  to  the  terms  of 
the  telex,  as  reported  by  the  respondent 
and  verified  by  the  Department  (see  p.  3 
of  the  verification  report  dated  5/22/90 
for  Landgrow  Fruit  Packers).  Based  on 
the  foregoing,  the  Department  correctly 
concluded  that  Landgrow's  home  market 
sale  was  not  contemporaneous  with 
sales  made  to  the  United  States  during 
the  period  of  review. 

Comment  7:  A  respondent.  Valley 
Berry,  argues  that  certain  calculaHons 
regarding  their  company  are  in  error. 
Valley  Berry  claims  that  home  market 
commissions  paid  to  unrelated 
distributors  were  erroneously  treated  as 
indirect  seHing  expenses.  Also,  Valley 
Berry  claims  that  the  Department  must 
adjust  for  cost  differences  between  the 
fresh  berries  sold  in  the  U.S.  market  and 
the  frozen  berries  sold  in  the  home 
market.  Furthermore,  for  both  purchase 
price  (PP)  and  ESP  sales,  the 
Department  has  incorrectly  used  a 
simple  average  for  home  market  indirect 
selling  expenses  rather  than  a  weighted 
average. 

Department's  response:  We  agree  that 
commissions  in  both  markets  were  paid 
to  unrelated  distributors.  In  our  final 
results  of  review,  these  commissions 
have  been  treated  as  direct  selling 
expenses.  A  difference  in  merchandise 
adjustment  has  also  been  made  to 
account  for  the  fact  that  the  berries  sold 
in  the  home  market  were  frozen  while 
those  berries  sold  in  the  U.S.  were  fresh. 
As  discussed  in  our  response  to 
comment  5,  the  Department  has  used  a 
weighted  average  for  home  market 
indirect  selling  expenses  for  all 
respondents  in  our  final  calculations. 

Comment  8:  The  respondents  argue 
that  the  Washington  Red  Raspberry 
Commission  (WRRC)  and  the  Red 
Raspberry  Committee  of  the  Oregon 
Caneberry  Commission  (OCC),  which 
they  claim  are  composed  primarily  of 
growers  of  red  raspberries,  do  not 
qualify  as  interested  parties  in  these 
proceedings  under  the  Department's 
regulations. 

Department '»  position:  This  issue  has 
already  been  addressed  by  the 
Department  in  the  context  of  the  release 
of  propnetary  information  under 
administrative  protective  order  (APO). 
See  the  Department's  memorandum 
accompanying  the  APO  dated  8/10/90 
and  the  letter  to  Cameron  and 
Hombostel  of  the  same  date. 


Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  weighted  average 
percentage  dumping  margins  to  be  as 
follows: 


Processor/exporters 


Valley  Bemes 

B  C  Bluebenv  Co- 
op   

Ciuaitjfooh  PiKk6fs 
Landgrow  Fiurt 
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6/1/87-5/31/86 
6/1/88-5/31/89 
6/1/87-5/31/88 

6/1/87-4*31/8* 
6/1/87-5/31/88 
6/1/88-5/31/89 
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1.04 

0.67 

COS 
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0 
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The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Servrce. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  most  recent  margin  shall  be 
required  for  these  manufacturers/ 
exporters.  Because  the  most  recent 
margin  for  EC.  Blueberry  Co-op  is  de 
minimis,  no  cash  deposit  will  be 
required  for  this  processor/ exporter.  For 
shipments  from  the  remaining  known 
manufacturers  and  exporters  not 
covered  by  these  reviews,  the  cash 
deposit  will  continue  to  be  at  the  latest 
rate  applicable  to  each  of  those  firms. 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  reviews,  whose 
first  shipments  occurred  between  June  1, 

1988  and  May  31, 1989,  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  6.45  percent  shall  be  required. 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  reviews,  whose 
first  shipments  occurrred  after  May  31, 

1989  and  who  ia  unrelated  to  any 
reviewed  firm,  a  cash  deposit  of  1.36 
percent  shall  be  required.  These  deposit 
requirements  are  efiective  for  all 
shipments  of  Canadian  red  raspberries 
entered,  or  withdrawn  &t>m  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  the  publication  of 
the  final  results  of  the  next 
administrative  review. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
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1675(a)(1))  and  S  353.22  of  the 
Department's  regulations. 

Dated:  December  30, 1990. 
Francis  |.  Sailer. 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  91-338  Filed  1-7-81;  8:45  am) 
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(C-307-702] 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  From  Venezuela; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

aqency:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 


summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
electrical  conductor  aluminum  redraw 
rod  from  Venezuela  for  the  period 
August  17. 1988  through  December  31. 
1988.  There  are  no  known  unliquidated 
entries  from  the  review  period. 
However,  because  of  a  program-wide 
change,  we  are  changing  the  rate  of  cash 
deposit  of  estimated  countervailing 
duties  to  5.50  percent  ad  valorem.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  January  8. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Gayle  Longest  or  Paul  McGarr,  Office  of 
Countervailing  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone;  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  7, 1989.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (54  FR  32364)  of  the 
countervailing  duty  order  on  certain 
electrical  conductor  aluminum  redraw 
rod  from  Venezuela  (53  FR  31904; 
August  22. 1988).  On  August  31, 1989,  the 
Government  of  Venezuela  requested  an 
administrative  review  of  the  order.  We 
initiated  the  review,  covering  the  period 
August  17, 1988  through  December  31, 
1988,  on  September  20, 1989  (54  FR 
38712).  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act). 


Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  electrical  conductor 
alumium  redraw  rod  from  Venezuela, 
which  is  wrought  rod  of  aluminum 
electrically  conductive  and  containing 
not  less  than  99  percent  of  aluminum  by 
weight.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
numbers  618.1520  and  618.1540  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  item 
numbers  7604.10.30  and  7604.29.30  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive.  The  review  covers 
the  period  August  17, 1988  through 
December  31, 1988  and  nine  programs. 

In  its  questionnaire  response,  the 
Government  of  Venezuela  reported  no 
shipments  of  the  subject  merchandise  to 
the  United  States  during  the  review 
period.  We  subsequently  confirmed  with 
the  United  States  Customs  Service  that 
there  were  no  known  unliquidated 
entries  of  this  merchandise  from  the 
review  period. 

Analysis  of  Programs 

(A)  Export  Bond  Program 

Under  the  Export  Bond  program 
established  in  1973  by  the  Law  on 
Export  Incentives,  Venezuelan  redraw 
rod  exporters  are  remunerated  for  their 
exports  by  the  Government  of 
Venezuela  in  the  form  of  export  bonds 
which  may  be  used  to  pay  taxes  or  sold 
for  cash.  The  value  of  the  export  bond  is 
based  on  a  percentage,  known  as  the 
export  bond  percentage,  of  the  FOB 
value  of  the  product  exported.  The 
applicable  export  bond  percentage  for  a 
company  corresponds  to  that  company's 
National  Value  Added  (VAN) 
percentage.  The  face  value  of  the  export 
bond  is  calculated  by  multiplying  the 
export  bond  percentage  by  the  FOB 
value  of  the  exported  goods  expressed 
in  bolivares. 

To  receive  an  export  bond,  a  firm 
submits  to  its  commercial  bank  the 
invoice  and  shipping  documents  for  the 
exported  merchandise.  The  bank 
reviews  the  documents  and  remits  them 
to  the  CenU-al  Bank  of  Venezuela  which 
issues  the  export  bond.  Because  this 
program  is  limited  to  exporters,  we 
determine  that  this  program  confers  an 
export  subsidy. 

On  August  8, 1990,  Decree  1061 
reduced  the  export  bond  percentage  to 
5.00  percent  for  products,  such  as 
redraw  rod,  with  a  VAN  of  between  30 
and  98  percent.  Therefore,  for  purposes 
of  cash  deposits  of  estimated 


countervailing  duties,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  5.00  percent  ad  valorem. 

(B)  Other  Programs 

We  also  examined  the  following 
programs: 

1.  Preferential  Pricing  of  Inputs  Used  to 
Produce  Exports 

2.  Short-Term  FINEXPO  Financing 

3.  Interest-Free  Loan  from  a 
Government-Owned  Aluminum 
Supplier 

We  preliminarily  determine  that  there 
were  no  program-wide  changes  with 
respect  to  these  programs,  and  the  best 
information  we  have  concerning 
benefits  are  the  rates  found  during  the 
investigation.  Therefore,  for  purposes  of 
cash  deposits  of  estimated 
countervailing  duties,  we  preliminarily 
determine  the  benefits  from  these 
programs  to  be  0.22  percent  ad  valorem. 
0.14  percent  ad  valorem  and  0  14  percent 
ad  valorem,  respectively. 

There  were  no  other  programs  found 
to  be  used  by  manufacturers,  producers, 
or  exporters  of  redraw  rod  in  Venezuela 
during  the  investigation. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  there  are  no 
knowm  unliquidated  entries  of  the      ^-^ 
subject  merchandise  exported  to  the      ^ 
United  States  from  the  period  August  17. 
1988  through  December  31 .  1988. 
Because  of  a  program-wide  change  in 
the  benefit  from  the  Export  Bond 
Program,  we  preliminarily  determine  the 
estimated  net  subsidy  to  be  5.50  percent 
ad  valorem. 

Therefore,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  the 
Department  intends  to  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  5.50  percent  of  the  fob.  invoice 
price  on  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculations 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  bnefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  m 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
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rebuttal  briefa.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38(c),  are  dae. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  PRised  in  any  case  or  rebuttal 
briefer  at  a  heanng. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751{aKl) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  December  31, 1990. 
Frauds  |.  Sailer, 

Airtmg  AssiSUmt,  Secretary  for  Import 
Administration. 

[FR  Doc  91-283  Filed  1-7-91.  &45  am) 
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|C-53«-«01) 

Initiation  of  Countervailing  Duty 
Investigation:  Shop  Towels  From 
Bangladesh 

AQENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice. 

summary:  On  the  basis  of  a  petition 
f.led  in  proper  form  with  the  U.S. 
Department  of  Commerce  (the 
Department),  we  are  initiating  a 
countervailing  duty  investigation  to 
determine  whether  manufacturers, 
producers,  or  exporters  in  Bangladesh  of 
shop  towels,  as  described  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
receive  benefits  which  constitute 
bounties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  If  this 
investigation  proceeds  normally,  we  will 
make  our  prehmir.ary  determination  on 
or  before  March  8, 1991. 

EFFECnvi  date:  January  8. 1991. 

FOn  FURTHER  INFORMATION  CONTACT: 

Kristal  A.  Eldredge  or  Roy  A.  Malmrose. 
Office  of  Countervailing  Investigations, 
import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  377-0631  and 
(202)  377-54 H.  respectively. 


SUPPlfMENTARY  INFORMATION: 
The  Petition 

On  December  13, 1990,  we  received  a 
petition  in  proper  form  filed  by  Milliken 
&  Company,  on  behalf  of  the  U.S. 
industry  producing  shop  towels. 
Petitioner  filed  an  amendment  to  the 
petition  on  December  26, 1990.  In 
compliance  with  the  filing  requirements 
of  9  355.12  of  the  Department's 
regulations  (19  CFR  355.12),  petitioner 
alleges  that  manufacturers,  producers, 
or  exporters  of  shop  towels  in 
Bangladesh  receive  certain  benefits 
which  constitute  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  193a  as  amended  (the  Act.) 

Bangladesh  is  not  a  "country  under 
the  A.t;reement"  within  the  meaning  nf 
section  701(b)  of  the  Act.  and  the 
n-.erchandise  being  investigated  is 
dutiable.  Therefore,  sections  303  (a)(1) 
and  (b)  of  the  Act  apply  to  this 
investigation.  Accordingly,  the  petitioner 
is  not  required  to  allege  that,  and  the 
U.S.  International  Trade  Commission  is 
not  required  to  determine  whether, 
imports  of  the  subject  merchandise  from 
Bangladesh  materially  injure,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

Petitioner  has  stated  that  it  has 
standing  to  file  the  petition  because  it  is 
an  interested  party  as  defined  under 
section  77l(91(C)  of  the  Act  and  because 
it  has  filed  the  petition  on  behalf  of  the 
U5.  industry  manufacturing  the  product 
which  is  subject  to  this  investigation.  If 
any  interested  party,  as  described  under 
paragraphs  (C),  (D),  (E),  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for.  or  opposition  to.  this 
petition,  please  file  written  notification 
with  the  Assistant  Secretary  for  Import 
Administration. 

Initiation  of  Investigation 

Under  section  702(c)  of  the  Act,  we 
must  determine  whether  to  initiate  a 
countervailing  duty  proceeding  within  20 
days  after  a  petition  is  filed.  Section 
702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that:  (1)  Alleges  the  elements 
necessary  for  the  imposition  of  a  duty 
under  section  701(9).  and  (2)  is 
accompanied  by  information  reasonably 
available  to  the  petitioner  supporting  the 
allegations.  We  have  examined  the 
petition  on  shop  towels  from  Bangladesh 
and  have  foimd  that  it  meets  these 
requirements.  Therefore,  we  are 
initiating  a  countervailing  duty 
investigation  to  determine  whether 
Bangladeshi  manufacturers,  producers, 
or  exporters  of  shop  towels  receive 
bounties  or  grants.  If  our  investigation 


proceeds  normally,  we  v»hll  ma)<e  our 
preliminary  determination  on  or  before 
March  8. 1991. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  shop  towels.  Shop 
towels  are  absorbent  industrial  wiping 
cloths  made  from  a  loosely  woven 
fabric.  The  fabric  may  be  either  100 
percent  cotton  or  a  blend  of  materials. 
Shop  towels  are  primarily  used  for 
wiping  machine  parts  and  cleaning  ink. 
grease,  oil.  or  other  unwanted 
substances  from  machinery  or  other 
items  in  industrial  or  commercial 
settings.  Shop  towels  are  currently 
provided  for  in  subheadings  6307.10.2005 
and  6307.10.2015,  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

Allegations  of  Bounties  or  Grants 

Petitioner  lists  a  number  of  practices 
by  the  Government  of  Bangladesh  which 
allegedly  confer  bounties  or  grants  on 
manufacturers,  producers,  or  exporters 
of  shop  towels  in  Bangladesh.  We  are 
initiating  an  investigation  of  the 
following  programs; 

1.  Concessional  Export  Credit  Financing 

2.  Export  Performance  Benefits 

3.  Concessional  Duty  Treatment  for 
Exporters 

4.  Income  Tax  Rebates 

5.  Rebates  on  Insurance  Premiums 

6.  Cash  Assistance  for  Exports 

This  notice  is  published  pursuant  to 
section  702(c)(2)  of  the  Act. 

Dated:  December  31. 1990. 
Francis  I.  Sailer, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  91-262  Filed  1-7-91:  8:45  am] 
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[C-351-S07) 

Alignment  of  the  Rnal  Countervailing 
Duty  Determination  Witn  the  Final 
Antidumping  Duty  Determination: 
Silicon  Metal  From  Brazil 

agency:  International  T^ade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  We  are  extending  the 

deadline  for  the  final  determination  in 

the  countervailing  duty  Investigation  of 

silicon  metal  from  Brazil  to  April  15, 

1991. 

effective  DATE:  January  8, 1991. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Mi-Yong  Kim  or  Larry  Sulhvan,  Office  of 
Countervailing  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230, 
(202)  377-0189  or  377-0114,  respectively. 

SUPPLEMEPTTAirr  INFORMATION:  On 

November  27, 1990,  we  published  a 
preliminary  negative  countervailing  duty 
determination  pertaining  to  silicon  metal 
from  Brazil  (55  FR  49322).  The  noHce 
stated  that,  if  the  investigation 
proceeded  normally,  we  would  make  our 
final  countervailing  duty  determination 
not  later  than  February  4. 1991. 

On  November  25. 1990.  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1671d(a)(l)),  petitioners  requested  an 
extension  of  the  deadime  date  for  the 
final  countervailirig  duty  determination 
to  corr'^'pond  to  the  date  of  the  final 
antid^ii.ping  duty  determination  on  the 
same  product,  which  is  April  15, 1991. 

Public  Comment: 

Because  no  parties  requested  a  public 
hearing  within  ten  days  of  the 
publication  of  our  preliminary 
determination,  we  wiU  not  hold  a  public 
hearing  in  this  investigation.  We  note 
that  this  hearing  was  originally 
scheduled  for  January  22, 1991. 

An  interested  party  may  submit  ten 
copies  of  the  business  proprietary 
version  and  five  copies  of  the  public 
version  of  case  briefs  to  the  Assistant 
Secretary  by  March  18, 1991.  Ten  copies 
of  the  business  proprietary  version,  and 
five  cop'es  of  the  public  version,  of 
rebuttal  briefs  roust  be  submitted  to  the 
Assistant  Secretary  by  March  25, 1991. 
Written  arguments  should  be  submitted 
in  accordance  with  §  355.38  of  the 
Commerce  Department's  regulations  (19 
CFR  355.38)  and  will  be  considered  only 
if  received  within  the  time  limits 
specified  in  this  notice. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement,  in  accordance  w^th 
section  705(d]  of  the  Act.  This  notice  is 
published  pursuant  to  section  705(d)  of 
the  Act. 

Dated:  December  31. 1990. 
rrands  J.  Sailer, 

.Xcting  .Assistant  Secretary  for  Import 
Adminialration. 

'FK  Doc  91-265  Filed  1-7-91;  8:45  am) 
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National  Inslttuts  of  StsMlBrds  aiuf 
Tsehnotogy 

[Docket  No.  •0901-0220] 

[RIN0e93-AAM1 


Laboratory.  Attn:  Revision  of  FIPS  14tt 
Technology  Building,  room  B154, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  ML  20899. 


Proposed  Revtsivn  of  FMleral 
Infonnatlon  Processtnf  Standw^ 
(FIPS)  t40,  Gsnwat  Sscurtty 
Requirements  for  Equipment  Using  the 
Data  Encryptlen  Stsmlani 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
action:  Notice;  Request  for  comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  proposed  re\i9ion  of 
Federal  Information  Processing 
Standard  (FIPS)  140.  General  Security 
Requirements  for  Equipment  Using  the 
Data  Encryption  Standard,  for  Federal 
agency  use.  This  proposed  re\ision 
specifies  the  security  requirements  thai 
are  to  be  satisfied  by  a  cryptographic 
module  utihzed  within  a  security  system 
to  be  used  in  the  protection  of 
unclassified  information. 

Notice  of  NISTs  intent  to  revise  FIPS 
140  was  announced  in  the  Federal 
Register  on  December  9. 1988  (53  FR 
49722).  This  proposed  revision  was 
developed  by  a  government /industry 
committee  organized  after  the  December 
9. 1988  notice. 

Prior  to  the  submission  of  this 
proposed  revision  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public,  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views.  NTST 
especially  invites  review  and  comments 
by  the  small  business  community  on  the 
usefulness  of  the  four  levels  of  security 
proposed  in  the  revised  standard. 

This  proposed  revision  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section.  Only  the 
announcement  section  of  the  standard  is 
provided  in  this  notice.  Interested 
parties  may  obtain  copies  of  the 
specifications  from  the  Standards 
Processing  Coordinator  (ADP),  National 
Institute  of  Standards  and  Technology. 
Technology  Building.  Room  B-64. 
Gaithersburg,  MD  20899,  telephone  (301) 
9'5-2816. 

DATES:  Comments  on  this  proposed 
revision  must  be  received  on  or  before 
Apirl  a  1991. 

ADDRESSES:  Written  comments 
concerning  the  revision  should  be  sent 
to:  Director,  National  Computer  Systems 


FOR  FUimiElt  INFOWMATTOW  CONTACT 

Mr.  Miles  E.  Smid,  National  Institute  of 

Standards  and  Technology. 

Gaithersfattrg,  MD  20899.  ^elf^)ho^e  (301) 

975-2936. 

SUPPLEMENTARY  INFORMATION: 

Overview  of  FIPS  140-1 

This  FIPS  was  developed  by  a 
government/industry  working  group 
composed  of  bo<ii  users  and  vendors. 
The  working  group  identified 
requirements  for  four  security  levels  for 
cryptographic  modules  to  provide  for  a 
wide  spectrum  of  data  sensiti\ity  (e.g., 
low  value  administrative  data,  million 
dollar  funds  transfers,  and  life 
protecting  data),  and  a  diversity  of 
application  environments  (e.g..  a 
guarded  facility,  an  office,  and  a 
completely  unprotected  location).  These 
four  levels  of  secunty  will  allow  cost- 
effective  solutions  that  are  appropriate 
for  different  degrees  of  data  sensiiivity 
and  different  appbcabons  enviroimpnts. 

This  approach  provides  solutions  for 
today's  secunty  applications,  as  well  as 
lor  future  requi.'^ments.  The  multiple 
levels  will  enable  users  to  acquire 
standard  security  features  that  meet 
their  application  needs,  and  to  pay  only 
for  needed  features.  These  applications 
vary  in  the  sensitivity  of  the  information 
processed.  The  device  which  generates 
the  cryptographic  keys  for  the  entire 
system  is  often  considered  more 
sensitive  than  any  single  device  which 
only  protects  a  limited  amount  of  data. 
In  some  cases  the  threat  to  sensitive 
information  comes  from  a  single 
individual  with  few  resources  while  in 
other  cases  the  threat  could  come  from 
the  intelligence  organization  of  another 
country  with  vast  resources,  S*,rtre 
applications  may  protect  travel  orders 
while  others  prcteci  human  life. 

Each  security  level  provided  for  in  this 
standard  offers  a  significant  increase  in 
security  over  the  preceding  level.  This 
approach  provides  for  cost  effective 
security  because  the  user  can  select  a 
product  with  the  lowest  security  levt»l 
sa'isfying  the  requirements  of  the 
application.  The  cost  of  unnecessary 
security  features  can  therefore  be 
avoided.  Further,  this  standard  is 
consistent  with  the  U.S.  Tnisted 
Computer  System.s  Evaluation  Criteria 
(the  Orange  Bonk)  which  provides  for 
multiple  security  levels  in  computer 
operating  systems. 
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Uvell 

L*vel  1  provides  the  lowest  level  of 
security.  This  level  specifies  basic 
security  requirements  (e.g..  the 

':ryption  algorithm  must  be  approved 
oj  NIST).  but  it  differs  from  the  higher 
levels  in  several  respects.  No  physical 
security  mechanisms  are  required 
beyond  the  requirement  for  production 
grade  equipment.  This  level  of  security 
offers  significant  improvements  over 
previously  used  techniques. 

Smarl  Cards 

It  is  commonly  felt  that  smart  cards 
enhance  the  security  of  most  systems. 
Many  vendors  use  smart  cards  as  a 
secure  storage  medium  when 
distributing  Data  Encryption  Standard 
(DES)  cryptographic  keys.  Most  smart 
cards  employ  some  cryptographic 
algorithm,  and  several  implement  the 
DES  algorithm.  NIST  has  already 
validated  smart  cards  as  correctly 
implementing  the  DES  algorithm.  In  the 
longer  term,  public  key  cryptographic 
algorithms  will  be  implemented  on 
smart  cards  as  well. 

Add  on  Security  Products 

Many  vendors  produce  DES  PC 
encr>ption  boards  which  will  meet  the 
Level  1  requirements.  NIST  has 
validated  several  of  these  boards  as 
correctly  calculating  a  Message 
Authentication  Code  in  conformance 
with  UPS  113  (Computer  Data 
Authentication). 

Software  Encryption 

This  FIPS  allows  for  software 
cryptographic  functions  to  be  performed 
in  a  general  purpose  personal  computer 
at  Level  1.  NIST  believes  that  such 
implementations  are  required  in  low 
level  security  applications.  The 
implementation  of  PC  cryptographic 
software  is  less  expensive  than 
hardware  based  mechanisms.  This  will 
enable  agencies  to  avoid  the  situation 
that  exists  today  whereby  the  decision 
is  often  made  not  to  protect  data 
because  hardware  is  considered  too 
expensive. 

Level  2 

Level  2  improves  the  physical  security 
of  Level  1  by  adding  the  requirement  for 
tamper  evident  coatings  or  seals. 
Coatings  and  seals  are  available  today. 
The  basic  security  concept  of  coatings 
and  seals  at  Level  2  is  that  the  coating 
or  seal  would  be  placed  on  the  module 
so  that  the  coating  or  seal  would  have  to 
be  broken  in  order  to  attain  physical 
access  to  the  plaintext  cryptographic 
keys  and  other  critical  security 
parameters  within  the  cryptographic 
module. 


This  provides  a  low  cost  means  for 
physical  security  and  avoids  the  cost  of 
the  higher  level  of  protection  involving 
hard  opaque  coatings  or  significantly 
more  expensive  tamper  detection  and 
zeroization  circuitry. 

Level  2  provides  for  software 
cryptography  in  multi-user  timeshared 
systems  when  used  in  conjunction  with 
a  C2  level  trusted  operating  system.  It 
enables  C2  multi-user  time  shared 
systems  to  implement  cryptographic 
functions  in  software,  when  this  level  of 
security  is  cost  effective. 

Level  3 

Level  3  requires  enhanced  physical 
security.  This  level  of  physical 
protection  would  be  required  to  meet  the 
Department  of  Treasury  Criteria  and 
Procedures  for  Testing.  Evaluating  and 
Certifying  Authentication  Devices  for 
Federal  E.F.T.  Use.  Unlike  Level  2  which 
attempts  to  detect  when  tampering  has 
occurred.  Level  3  attempts  to  prevent  the 
intruder  from  gaining  access  to  critical 
security  parameters  held  within  the 
module.  For  example,  if  the  cover  is 
removed  from  a  multiple-chip  embedded 
module,  the  plaintext  keys  are  zeroized. 
Devices  which  conform  to  FIPS  140 
(Formeriy  FS  1027)  implement  physical 
security  which  is  generally  consistent 
with  Level  3.  This  level  enables  agencies 
to  acquire  equipment  that  is  compatible 
with  existing  equipment. 

Level  3  provides  for  a  significantly 
higher  level  of  software  and  firmware 
assurance  than  Level  1  and  Level  2.  The 
designer  must  provide  a  formal 
statement  (i.e.,  a  mathematical 
statement)  of  the  rules  of  operation  of 
the  software.  Automated  tools  may  then 
be  used  to  verify  that  the  software  is 
consistent  with  the  formal  statement. 
NIST  has  already  used  this  technique 
when  developing  a  token  based  access 
control  system  which  employs 
cryptography  in  a  smart  token.  The 
method  successfully  uncovered  a 
security  flaw  in  the  firmware  which 
would  otherwise  have  gone  undetected. 

Level  3  provides  for  software 
cryptography  in  multi-user  timeshared 
systems  where  a  B2  secure  operating 
system  is  employed.  A  B2  operating 
system  would  have  the  capability  to 
protect  cryptographic  software  and 
critical  security  parameters  from  other 
untrusted  software  that  may  run  on  the 
system.  Such  a  system  could  prevent 
plaintext  from  being  mixed  with 
ciphertext.  and  it  could  prevent  the 
unintentional  transmission  of  plaintext 
keys.  Many  security  experts  feel  that  a 
B2  operating  system  is  needed  in  order 
for  software  cryptography  to  be 
implemented  with  a  level  of  trust  equal 
to  hardware  cryptography. 


Level  4 

Level  4  provides  the  highest  level  of 
security.  Although  most  existing 
products  do  not  meet  this  level  of 
security,  some  products  are 
commercially  available  which  meet 
many  of  the  Level  4  requirements.  Level 
4  physical  security  provides  for  an 
envelope  of  protection  around  the 
cryptographic  module.  Whereas  the 
tamper  detection  circuits  of  lower  layer 
modules  may  be  bypassed,  the  intent  of 
Layer  4  protection  is  to  detect  a 
penetration  of  the  device  from  any 
direction.  For  example,  if  one  attempts 
to  cut  through  the  cover  of  the 
cryptographic  module,  the  attempt 
should  be  detected  and  all  critical 
security  parameters  should  be  zeroized. 
Level  4  devices  are  particularly  useful 
for  operation  in  a  physically  unprotected 
environment  where  an  intruder  may 
readily  tamper  with  the  device. 

Layer  4  provides  for  physically  (rather 
than  logically)  separated  plaintext, 
ciphertext.  and  key  entry  paths.  This 
feature  is  often  required  of  high  quality 
cryptographic  devices.  It  enables  users 
with  high  security  applications  to 
specify  the  appropriate  cryptographic 
devices. 

Relationship  of  this  Standard  to  Other 
Computer  Security  Standards 

NIST  emphasizes  the  importance  of 
computer  security  awareness  and  of 
making  information  security  a 
management  priority  that  is 
communicated  to  all  employees.  Since 
computer  security  requirements  will 
vary  for  different  applications, 
organizations  should  identify  their 
information  resources  and  determine  the 
sensitivity  to  and  potential  impact  of 
losses.  Controls  should  be  based  on  the  . 
potential  risks  and  selected  from 
available  controls  including 
administrative  policies  and  procedures, 
physical  and  environmental  controls, 
information  and  data  controls,  software 
development  and  acquisition  controls, 
and  backup  and  contingency  planning. 

NIST  has  developed  many  of  the 
needed  basic  controls  to  protect 
computer  information,  and  has  issued 
standards  and  guidelines  covering  both 
management  and  technical  approaches 
to  computer  security.  These  include 
standards  for  cryptographic  functions 
which  will  be  implemented  in 
cryptographic  modules  as  specified  in 
this  standard.  This  standard  is  expected 
to  be  the  framework  standard  for  all 
NIST  crytographic  standards  that  are 
implemented  in  products.  This 
framework  will  include  the  Data 
Encryption  Standard  (HPS  46-1),  DES 
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Modes  of  Operation  (FIPS  81).  Computer 
Data  Authentication  (FIPS  113).  and 
future  standards  such  as  FIPS  for  key 
generation,  key  distribution,  pnWic  key 
cryptography,  and  public  key  certificale 
distribution.  In  addition,  NIST  plans  to 
establish  a  validation  program  whereby 
cryptographic  modules  may  be  tested  for 
cortformaiice  to  this  standard. 

Dated:  January  2. 1991. 
|ohn  W.  Lyons. 

Director 

Federal  Information  Processing 
Standard*  Publication  140-1 

DRAFT 

Announcing  the  Standard  for  Security 
Requirements  for  Cryptographic 
Modules 

Federal  Information  Processing 
Standards  Publications  (FTPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the  computer 
Security  Act  of  1987.  Public  Law  100- 
235. 

1.  Name  of  Standard.  Security 
Requirements  for  Cryptographic 
Modules  (FIPS  PUB  140-1). 

2.  Category  of  Standard.  AE»> 
Operations.  Computer  Security. 

3.  Explanation.  This  ^andard 
specifies  the  security  requirements  that 
are  to  be  satisfied  by  a  cryptographic 
module  utilized  within  a  security  system 
to  be  used  in  protecting  unclassified 
information.  The  standard  provides  four 
increasing,  qualitative  levels  of  security; 
Level  1,  Level  2,  Level  3.  and  Level  4. 
These  levels  are  intended  to  cover  the 
wide  range  of  potential  applications  and 
environments  in  which  cryptographic 
modules  may  be  employed.  The  security 
requirements  cover  areas  related  to  the 
secure  design,  implementation  and  use 
of  a  cryptographic  module.  These  areas 
include  basic  design  and  documentation, 
module  interfaces,  authorized  roles  and 
services,  ph3rBical  security,  software 
security,  operating  system  security,  key 
management,  cryptographic  algorithms, 
electromagnetic  interference/ 
electromagnetic  compatibility  (EMI- 
EMC).  self /testing,  and  design 
engineering. 

4.  Appreving  Authority.  Secretary  of 
Coramerce. 

5.  Maintenance  Agency.  Department 
of  Commerce.  National  Institute  of 
Standards  and  Technology.  (National 
Computer  Systems  Laboratory). 

6.  Cross  Index. 

a.  FIPS  PUB  31.  Guidelines  to  ADP 
Physical  Security  and  Risk  Management. 


b.  FIPS  PUB  39,  Glossary  for 
Computer  Systems  Secarity. 

c.  FIPS  PUB  *1.  Comfuter  Security 
Guidelines  for  Implementing  tiie  Privacy 
Act  of  1«74. 

d.  FIPS  PUB  48-1,  Data  Encryption 
Standard. 

e.  FIPS  PUB  48.  Guidelines  on 
Evaluation  of  Techniques  for  Automated 
Personal  Identification. 

f.  FIPS  PUB  66.  Guideline  for 
Automated  Data  Processing  Risk 
Analysis. 

g.  FIPS  PUB  73,  Guidelines  for 
Security  of  Computer  Applications. 

h.  FIPS  PUB  74.  Guidelines  for 
Implementing  and  Using  the  N'BS  Data 
Encryption  Standard. 

i.  FIPS  PUB  81.  DES  Modes  of 
Operation. 

j.  FIPS  PUB  83,  Guideline  of  User 
Authentication  Techniques  for 
Computer  Network  Access  Control. 

k.  FIPS  PUB  87,  Guidelines  for  ADP 
Contingency  Planning. 

1.  FIPS  PUB  102,  Guideline  for 
Computer  Security  Certification  and 
Accreditation. 

m.  FIPS  PUB  112.  Password  Usage. 

n.  FIPS  PUB113,  Computer  Data 
Authentication. 

0.  Special  Publication  500-20. 
Validating  the  Correctness  of  Hardware 
Implementations  of  the  NBS  Data 
Encryption  Standard. 

p.  Special  Pubbcation  500-54.  A  Key 
Notarization  System  for  Computer 
Networks. 

q.  Special  Publication  500-57,  Audit 
and  Evaluation  of  Computer  Security  II: 
System  Vulnerabilities  and  Controls. 

r.  Special  Publication  500-61, 
Maintenance  Testing  for  the  Data 
Encryption  Standard. 

8.  Special  Publication  500-109. 
Overview  of  Computer  Security 
Certification  and  Accreditation. 

t.  Special  PubHcation  500-120, 
Security  of  Personal  Computer 
Systems — A  Management  Guide. 

u.  Sppcial  Publication  500-133, 
Technology  Assessment:  Methods  for 
Measuring  the  Level  of  Computer 
Security. 

v.  ANSI  X9.17-19e5,  Financial 
Institution  Key  Management 
(Wholesale). 

w.  Criteria  and  Procedures  for 
Testing.  Evaluating,  and  Certifying 
Message  Authentication  Devices,  U.S. 
Department  of  Treasury,  Second  Edition. 
September  1. 1986. 

x.  DOO  5200.2»-STD,  Department  of 
DeiSense  Trusted  Computer  System 
Evaluation  Criteria. 

Other  MST  publications  may  be 
applicable  to  the  implementation  and 
use  of  this  standard.  A  list  (Publications 
List  91)  of  currerrtly  available  FIPS. 


other  computer  security  publications, 
and  ordering  information  can  be 
obtained  from  NIST. 

7.  Applicability.  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  that  use  cryptographic- 
based  security  systems  within  ADP 
systems  and  within  voice  systems  to 
protect  unclassified  information  that  is 
not  subject  to  either  section  2315  of  title 
10,  U.S.  Code  (The  Warner  Amendment 
of  the  Brooks  Act),  or  section  3502(2)  of 
title  44.  U.S.  Code  (The  Paperwork 
Reduction  Act).  This  standard  shall  be 
used  by  all  Federal  departments  and 
agencies  in  designing,  acquiring, 
implementing  and  using  cryptographic- 
based  security  systems  v«ttiin  ADP  and 
voice  systems  that  they  operate  or  that 
are  operated  for  them  under  contract. 
Non-Federal  goverrunent  organization 
are  encouraged  to  adopt  and  use  this 
standard  when  it  proudes  the  desired 
security  for  protecting  valuable  or 
sensitive  information. 

8.  Applications.  This  standard 
specifies  security  requirements  that 
shall  be  satisfied  by  cryptographic- 
based  security  systems  used  to  protect 
unclassified  information  m  the  Federal 
government.  Federal  agenaes  or 
departments  which  use  cryptographic- 
based  security  systems  for  protecting 
classified  information  may  use  those 
systems  for  protecting  unclassified 
information  in  lieu  of  systems  that 
comply  with  this  standard. 

Cryptographic-based  security  systems 
may  be  utilized  in  various  applications 
(e.g..  telecommunications,  data  storage. 
access  control  and  personal 
identification,  hand-held  radio, 
facsimile)  and  in  various  environments 
(e.g.,  centralized  computer  facilities, 
office  environments,  hostile 
en\'ironTnents).  The  cryptographic 
services  (e.g..  encryption, 
authentication,  digital  signature,  key 
management)  provided  by  a 
cryptographic  module  will  be  based  on 
many  factors  which  are  specific  to  the 
application  and  en\-ironment.  The 
security  level  of  a  cryptographic  module 
shall  be  chosen  to  provide  g  level  of 
security  appropriate  for  the  security 
requirements  of  the  application  and 
environment  in  which  the  module  is  to 
be  utilized  and  the  security  services 
which  the  module  is  to  pronde.  The 
security  requirements  for  a  particular 
security  level  include  both  the  security 
requirements  specific  to  t+>at  level  and 
the  security  requirements  that  apply  to 
all  modules  regardless  of  the  levels. 
System  rharartenstics  not  related  to 
security  (e.g.,  telecommunications 
interoperability)  are  beyond  the  scope  of 
this  standard. 
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9.  Specifications.  Federal  Information 
Processing  Standard  (FIPS)  140-1. 
Security  Requirements  for 
Cryptographic  Modules  (affixed). 

10.  Implementations.  This  standard 
covers  implementations  of  cr>'ptographic 
modules  including,  but  not  limited  to. 
electronic  components  or  modules, 
computer  software  programs  or 
modules,  computer  firmware,  or  any 
combination  thereof.  Cryptographic 
modules  that  are  validated  by  NIST  will 
be  considered  as  complying  with  this 
standard.  Information  about  the  FIPS 
140-1  validation  program  can  be 
obtained  from  the  National  Institute  of 
Standards  and  Technology,  National 
Computer  Systems  Laboratory. 
Gaithersburg,  MD  20899. 

11.  Cryptographic  algorithms  and 
crj-ptographic  key  generation  and  key 
distribution  systems.  Cryptographic- 
based  security  systems  that  comply  with 
this  standard  shall  employ 
crj-ptographic  algorithms  and 
cr>ptographic  key  generation  and  key 
distribution  systems  that  have  been 
approved  by  NIST  for  protecting 
unclassified  information  in  the  Federal 
Government.  Approved  cr>-ptographic 
algorithms  and  cryptographic  key 
generation  and  key  distribution  systems 
include  those  that  have  been  issued  as 
Federal  Information  Processing 
Standards  (FIPS).  Information  about 
approved  cryptographic  algorithms  and 
cryptographic  key  generation  and  key 
distribution  systems  can  be  obtained 
from  NIST. 

12.  Export  Control.  Certain 
cryptographic  devices  and  technical 
data  regarding  them  are  deemed  to  be 
defense  articles  (i.e.,  inherently  military 
in  character)  and  are  subject  to  Federal 
government  export  controls  as  specified 
in  title  22,  Code  of  Federal  Regulations, 
parts  120-128.  Some  exports  of 
cryptographic  modules  conforming  to 
this  standard  and  technical  data 
regarding  them  must  comply  with  these 
Federal  regulations  and  be  licensed  by 
the  Office  of  Munitions  Control  of  the 
U.S.  Department  of  State.  Other  exports 
of  cryptographic  modules  conforming  to 
this  standard  and  technical  data 
regarding  them  fall  under  the  licensing 
authority  of  the  Bureau  of  Export 
Administration  of  the  U.S.  Department 
of  Commerce.  The  Department  of 
Commerce  is  responsible  for  licensing 
cryptographic  devices  used  for 
authentication,  access  control, 
proprietary  software,  automatic  teller 
machines  (ATMs),  and  certain  devices 
used  in  other  equipment  and  software. 
For  advice  concerning  which  agency  has 
licensing  authority  for  a  particular 


crj'ptographic  device,  please  contact  the 
respective  agencies. 

13.  Implementation  Schedule.  This 
standard  becomes  effective  six  months 
after  publication  of  a  notice  in  the 
Federal  Register  of  its  approval  by  the 
Secretary  of  Commerce. 

From  the  effective  date  of  this 
standard  until  the  FIPS  140-1  vaUdation 
program  is  established  by  NIST, 
agencies  shall  require  written 
affirmation  from  manufacturers  as 
evidence  that  crjptographic  modules 
contained  in  products  are  in 
conformance  with  the  provisions  of  this 
standard.  A  copy  of  the  affirmation  shall 
be  sent  to  the  Director.  National 
Computer  Systems  Laboratory,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

For  a  one  year  period  following  the 
establishment  of  the  FIPS  140-1 
validation  program,  agencies  shall 
procure  either  products  with  validated 
FIPS  140-1  cryptographic  modules,  or 
products  whose  cryptographic  modules 
have  been  submitted  for  FIPS  140-1 
validation.  After  this  period,  only  FIPS 
140-1  validated  cryptographic  modules 
will  be  considered  as  meeting  the 
provisions  of  this  standard. 

For  a  two  year  period  following  the 
effective  date  of  this  standard, 
equipment  complying  to  FIPS  140. 
General  Security  Requirements  for 
Equipment  Using  the  Data  Encryption 
Standard  (formerly  Federal  Standard 
1027),  may  be  used  in  lieu  of  modules 
that  comply  with  this  standard.  This 
equipment  shall  either  be  endorsed  by 
the  National  Security  Agency  (NSA)  as 
complying  to  Federal  Standard  1027,  or 
shall  be  affirmed  in  writing  by  the 
manufacturer  as  complying  to  FIPS  140. 
NSA  endorsed  equipment  shall  have 
been  endorsed  prior  to  the  approval  of 
this  standard.  A  list  of  endorsed 
products  (NSA  Endorsed  Data 
Encryption  Standard  (DES)  Products 
List)  is  available  from  the  NSA.  For 
equipment  affirmed  by  the  manufacturer 
as  complying  with  FTPS  140,  a  copy  of 
the  written  affirmation  shall  have  been 
sent  by  the  manufacturer  to  the  Director 
of  the  National  Computer  Systems 
Laboratory  either  prior  to  the 
publication  of  the  final  version  of  FIPS 
140-1  or  during  the  period  following  the 
publication  of  the  final  version  and  the 
effective  date  of  FIPS  140-1 

14.  Qualifications.  Ihe  security 
requirements  specified  in  this  standard 
are  based  upon  information  provided  by 
many  sources  within  the  Federal 
government  and  private  industry.  The 
requirements  are  designed  to  protect 
against  adversaries  mounting  cost- 
effective  attacks  on  unclassified 


government  or  commercial  data  (e.g.. 
hackers,  organized  crime,  economic 
competitors).  The  primary  goal  in 
designing  an  effective  security  system  is 
to  make  the  cost  of  any  attack  greater 
than  the  possible  payoff 

While  it  is  the  intent  of  this  standard 
to  specify  security  requirements  for  a 
crj-ptographic  module,  conformance  to 
this  standard  does  not  guarantee  that  an 
overall  system  which  utilizes  a 
crj-ptographic  module  is  secure.  The 
responsible  authority  in  each  agency  or 
department  shall  assure  that  an  overall 
system  provides  an  acceptable  level  of 
security. 

Since  a  standard  of  this  nature  must 
remain  flexible  enough  to  adapt  to 
advancements  and  innovations  in 
science  and  technology,  this  standard 
will  be  reviewed  every  5  years  in  order 
to  consider  new  or  revised  requirements 
that  may  be  needed  to  meet 
technological  and  economic  changes. 

15.  Waiver  Procedure.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Governmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s),  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions.  Technology  Building. 
Room  &-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 
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When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  the  notice  is 
published,  by  amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

16.  Where  to  obtain  copies.  Copies  of 
this  pubhcation  are  available  for  sale  by 
the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce, 
Springfield.  VA  22161.  When  ordering, 
refer  to  Federal  Information  Processing 
Standards  Publication  140-1 
(FIPSPUB140-1),  and  title.  When 
microfiche  is  desired,  this  should  be 
specified.  Payment  may  be  made  by 
check,  money  order,  credit  card,  or 
deposit  account. 

[FR  Doc.  91-267  Filed  1-7-81;  8:45  amj 

BIOINQ  COOC  3S10-CM-M 

[  Docket  No.  900 1 02-0254  ] 
RtN  0693-AA80 

Approval  of  Federal  Information 
Processing  Standards  Publication  120- 
1,  Graphical  Kernel  System  (GKS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revision  of 
Federal  Information  Processing 
Standard  120.  Graphical  Kernel  System 
(GKS),  which  will  be  published  as  FIPS 
Publication  120-1. 


summary:  On  March  20, 1990,  notice 
was  published  in  the  Federal  Register 
(55  F"R  10273)  that  a  revised  Federal 
Information  Processing  Standard  for 
GKS  was  being  proposed  for  Federal 
use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  a 
Federal  Information  Processing 
Standard  (FIPS).  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 


This  FIPS  contains  two  sections;  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard,  wily  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  is 
effective  January  1. 1991. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  portion,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from  NTIS 
for  this  standard  is  set  out  in  the  Where 
to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Daniel  R.  Benigni,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone  (301) 
975-3266. 

Dated:  January  2. 1991. 
]uhii  W.  Lyons, 
Director. 

Federal  Information  Processing 
Standards  Publication  120-1 

(Date) 

Announcing  the  Standard  for  Graphical 
Kernel  System  (GKS) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pusuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
law  100-235. 

1.  Name  of  Standard.  Graphical 
Kernel  System  (GKS)  (FIPS  PUB  120-1). 

2.  Category  of  Standard.  Software 
Standard.  Graphics. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  120.  This  revision 
supersedes  FIPS  PUB  120  and  modifies 
the  standard  by  adding  a  requirement 
for  validation  of  GKS  implementations 
that  are  acquired  by  Federal  agencies. 

This  publication  announces  adoption 
cf  American  National  Standard 
Graphical  Kernel  System  (ANS  GKS], 
ANSI  X3.124-1985  which  consists  of  four 
parts  identified  in  the  Specifications 
section,  as  a  Federal  Information 
Processing  Standard  (FIPS).  ANS  GKS 
specifies  a  library  (or  toolbox  package) 
of  subroutines  for  an  apphcation 
programmer  to  incorporate  within  a 
program  in  order  to  produce  and 
manipulate  two-dimensional  pictures. 


The  purpose  of  the  standard  is  to 
promote  portability  of  graphics 
application  programs  between  different 
installations.  The  standard  is  for  use  by 
implementors  as  the  reference  authority 
in  developing  graphics  software 
systems;  and  by  other  computer 
professionals  who  need  to  know  the 
precise  syntactic  and  semantic  rules  of 
the  standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency  Department 
of  Commerce.  National  Institute  of 
Standards  and  Technology  (NIST), 
National  Computer  Systems  Laboratory 
(NCSL). 

6.  Cross  Index. 

a.  American  National  Standard 
Graphical  Kemal  System  (ANS  GKS) 
Functional  Description,  ANSI  X3.124- 
1985. 

b.  American  National  Standard 
Graphical  Kernel  System  (ANS  GKS) 
FORTRAN  Binding.  ANSI  X3.124.1-1985. 

c.  American  National  Standard 
Graphical  Kernel  Svstem  (ANS  GKS) 
Pascal  Binding.  ANSI  X3. 124.2-1988. 

d.  American  National  Standard 
Graphical  Kernel  System  (ANS  GKS) 
Ada  Binding.  ANSI  X3.124.3-1988. 

e.  American  National  Standard 
Computer  Graphics  Metafile  (ANS 
CGM),  ANSI  X3.122-1986. 

f  American  National  Standard 
Programmer's  Hierarchical  Interactive 
Graphics  System  (.ANS  PHIGS),  ANSI 
X3.144&X3.144.1-1988. 

7.  Related  Documents 

a.  Federal  Information  Resources 
Management  Regulation  201-39, 
Acquisition  of  Federal  Information 
Processing  Resources  by  Contracting. 

b.  Federal  Information  Processing 
Standards  Publication  29-2. 
Interpretation  Procedures  for  Federal 
Information  Processing  Standards  for 
Software. 

c.  Federal  Information  Processing 
Standards  Publication  128,  Computer 
Graphics  Metafile. 

d.  Federal  Information  Processing 
Standards  Publication  153, 
Programmer's  Hierarchical  Interactive 
Graphics  System  (PHIGS). 

8.  Objectives.  The  primary  objectives 
of  this  standard  are: 

— to  sHow  graphics  application 

programs  to  be  easily  transported 
between  installations.  This  will 
reduce  costs  associated  with  the 
transfer  of  programs  among 
different  computers  and  graphics 
devices,  including  replacement 
devices. 

—to  aid  manufacturers  of  graphics 

equipment  by  serving  as  a  guideline 
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for  identifying  useful  combinations 
of  graphics  capabilities  in  a  device. 

— to  encourage  more  effective  utilization 
and  management  of  graphics 
application  programmers  by 
ensuring  that  skills  acquired  on  one 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of 
graphics  programmer  retrainirj?. 

— to  aid  graphics  application 

programmers  in  understanding  and 
using  graphics  methods  by 
specifying  well-defined  functions 
and  names.  This  will  avoid  the 
confusion  of  incompatibility 
common  with  operating  systems 
and  programming  languages. 

9.  Applicability 

a.  Thi*  standard  is  intended  for  use  in 
computer  graphics  applications  that  are 
either  developed  or  acquired  for 
government  use.  It  is  suitable  for  use  in 
graphics  programming  applications  that 
employ  a  broad  spectrum  of  graphics, 
from  simple  passive  graphics  output 
(where  pictures  are  produced  solely  by 
output  hinctions  without  interaction 
with  an  operator)  to  interactive 
applications;  and  which  control  a  whole 
range  of  possible  graphics  devices, 
including  but  not  hmited  to  vector  and 
raster  devices,  microfilm  recorders, 
storage  tube  displays,  refresh  displays 
and  color  displays.  Although  this 
standard  was  not  developed  specifically 
for  the  Printing/Graphics  Arts  industry, 
it  may  be  used  in  these  applications 
whenever  desirable. 

b.  The  use  of  this  standard  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
graphics  program  will  be  longer 
than  the  life  of  the  presently  utilized 
graphics  equipment. 

— The  graphics  application  or  program  is 
under  constant  re\-iew  for  updating 
of  the  specifications,  and  changes 
may  result  frequently. 

— The  graphics  application  is  being 
designed  and  programmed  centrally 
for  a  decentralized  system  that 
employs  computers  of  different 
makes  and  models  and  different 
graphics  devices. 

—The  graphics  program  will  or  might  be 
run  on  equipment  other  than  that  for 
which  the  program  is  initially 
written. 

— The  graphics  program  is  to  be 
understood  and  maintained  by 
programmers  other  than  the  original 
ones. 

— The  graphics  program  is  or  is  likely  to 
be  used  by  organizations  outside 
the  Federal  government  (i.e..  State 
and  local  governments,  and  others). 


c  Non-standard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  non-standard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  the  use  of 
these  or  any  other  non-standard 
language  elements  may  make  the 
interchange  of  programs  and  future 
conversion  to  a  revised  standard  or 
replacement  processor  more  difficult 
and  costly. 

10.  Specifications.  American  National 
Standard  Graphical  Kernel  System 
(ANS  GKS).  ANSI  X3.124-1985.  contains 
the  specifications  for  this  standard.  The 
ANS  GKS  consists  of  four  parts: 
— the  basic  functions  for  computer 
graphics  programming  (ANSI 
X3.124-1985): 
—the  FORTRAN  programming  language 
binding  for  GKS  (ANSI  X3.124.l- 
1985), 
—the  Pascal  programming  language 
binding  for  GKS  (ANSI  X3.124^- 
1988);  and 
—the  Ada  programming  language 
binding  for  GKS  (ANSI  X3,124.3- 
1988). 
The  ANS  GKS  document  defines  the 
scope  of  the  specifications,  the  syntax 
and  semantics  of  the  GKS  functions  and 
requirements  for  a  conforming 
implementation  and  program.  This 
standard  adopts  all  of  these 
specifications. 

The  ANS  is  separated  into  two  parts. 
Part  I  represents  the  functional  aspects 
of  GKS.  Part  2  contains  bindings  of  GKS 
functions  to  actual  programming 
languages.  These  bmdings  have  been 
developed  in  cooperation  with  the 
standards  committees  of  the  languages 
to  which  GKS  is  bound.  Subsequent 
language  bindings  may  be  added  to  this 
standard  periodically  as  they  become 
available.  After  review  and  adoption  by 
ANSI,  each  language  binding  will 
automatically  become  part  of  F1F*S  GKS. 
ANSI  X3.124-1985  and  the  FORTRAN 
binding  (ANSI  X3.124.1-1985)  were 
adopted  in  1986  when  FIPS  120  was 
approved  by  the  Secretary  of 
Commerce.  The  Pascal  and  Ada 
programming  language  bindings  are 
adopted  by  this  revision. 

11.  Implementation.  Implementation  of 
this  standard  involves  three  areas  of 
consideration:  acquisition  of  GKS 
software  system  implementations  (or 
toolbox  packages),  interpretations  of 
GKS  toolbox  packages,  and  validation 
of  GKS  implementations. 

11.1  Acquisition  of  Two-Dimensional 
Graphics  Toolbox  Packages.  This 
revised  standard  is  effective  on  January 
1. 1991,  except  for  paragraph  11.3.  No 


delayed  effective  date  or  transition 
period  is  necessary  since  there  are  no 
new  technical  requirements  imposed  by 
this  revised  standard.  Two-dimensional 
graphics  toolbox  packages  acquired  for 
Federal  use  should  implement  this 
standard.  Conformance  to  this  standard 
should  be  considered  whether  GKS 
toolbox  packages  are  developed 
internally,  acquired  as  part  of  an  ADP 
system  procurement,  acquired  by 
separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services. 

11.2  Interpretation  of  FIPS  GKS. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Questions  concerning  the  content  and 
specifications  of  this  FIPS  PUB  should 
be  addressed  to: 

Director,  National  Computer  Systems 
Laboratory.  ATTN:  GKS 
Interpretation,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899.  Telephone: 
(301)975-3266 

11.3  Validation  of  GKS 
Implementations  (or  Toolbox  Packages}. 
The  following  requirements  for 
validation  of  GKS  implementations  with 
FORTRAN  bindings  become  effective  on 
July  1. 1991.  Validation  requirements 
apply  only  to  GKS  implementations 
using  the  FORTRAN  language  binding. 
Additional  validation  requirements  may 
be  added  in  the  future  as  the  GKS 
Validation  Suite  is  extended  to  include 
tests  for  additional  language  bindings. 

a.  The  party  offering  a  GKS 
implementation  with  a  FORTRAN 
binding  (GKS-FORTRAN)  to  ensure  its 
conformance  to  FIPS  PUB  120-1  shall  be 
responsible  for  securing  validation  of 
the  GKS-FORTRAN  implementation 
when  it  is  offered  to  the  Government  for 
purchase,  lease,  or  use  in  connection 
with  ADP  services.  The  party  offering 
application  programs  written  using  FIPS 
PUB  120-1  with  the  FORTRAN  binding 
shall  be  responsible  for  securing 
validation  of  the  GKS-FORTRAN 
implementations  used  in  developing 
such  programs  when  the  programs  are 
offered  to  the  Government  for  purchase, 
lease,  or  use  in  connection  with  ADP 
services. 

b.  A  GKS-FORTRAN  implementation 
which  is  offered  or  used  by  vendors  as  a 
result  of  reqairements  set  forth  by 
Federal  agencies  in  requirements 
documents,  including  solicitations,  shall 
meet  the  specification  requirements  of 
this  document.  To  confirm  that  the 
specifications  of  FIPS  PUB  120-1  have 
been  met.  a  GKS-FORTRAN  Validation 
Test  Suite  has  been  developed  and  a 
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GKS-FORTRAN  Validation  Test  Service 
has  been  established  by  the  Nafional 
Computer  Systems  Laboratory  (NCSL) 
at  the  National  Institute  of  Standards 
and  Technology  (NIST). 

c.  Federal  agencies  shall  use  the  test 
results  of  the  GKS  Validation  Test  Suite 
to  confirm  that  a  particular  GKS- 
FORTRA.N  implementation  meets  the 
specifications  of  FIPS  PUB  120-1. 

d.  The  NCSL  will  provide  for 
validations  of  GKS-FORTRAN 
implementations  and  will  issue 
certificates  as  specified  in  the  NIST  GKS 
Information  Pack. 

e.  The  requestor  is  responsible  for 
providing  the  test  facilities  necessary  to 
perform  the  validation.  A  validation  test 
using  the  GKS  Validation  Test  Suite  is 
conducted  and  a  Final  Test  Report  is 
produced  summarizing  the  test  results.  If 
the  validation  results  warrant,  a 
Certificate  of  Validation  is  issued  by  the 
NCSL  If  a  Certificate  is  issued,  then  the 
Final  Test  Report  will  become  publicly 
available. 

f.  Validation  is  performed  on  a  cost- 
reimbursable  basis.  The  NCSL  will  send 
the  requester  an  estimate  of  vahdation 
cost  that  must  be  approved  before 
beginning  the  validation  process. 

g.  Unresolved  questions  and/or  any 
ambiguities  resulting  from  the  validation 
process  shall  be  referred  to  NIST  for 
resolution  in  accordance  with  the  FIPS 
PUB  29-2,  Interpretation  Procedures  for 
Federal  Information  Processing 
Standards. 

h.  Requests  for,  and  questions  on, 
GKS  validation  services  should  be 
addressed  to:  Director,  National 
Computer  Systems  Laboratory, 
Attention:  GKS  Validation  Test  Service, 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD.  20899 
Telephone:  (301)  975-3268  or  FTS  975- 
3268. 

i.  AGENCY  GUIDANCE:  Delayed 
Validation — When  an  agency 
determines  that  the  nature  of  the 
requirement  is  such  that  a  GKS- 
FORTRAN  implementation  may  be 
offered  that  has  not  yet  been  tested,  the 
requirement  statement  in  paragraph  (j) 
below,  under  terminology  option 
■Delayed  Validation',  shall  be  included 
in  requirements  documents,  including 
solicitations.  This  alternative  allows  a 
vendor  to  be  responsive  to  the  document 
if  a  request  for  validation  has  been 
made, 

AGENCY  GUIDANCE;  Prior 
Validation  Testing — When  an  agency 
determines  that  it  is  essential  for  a  GKS- 
FORTRAN  implementation  to  be 
previously  tested  for  conformance 
before  being  offered,  and  the  nature  of 
the  requirement  is  such  that  a  GKS- 
FORTRAN  implementation  may  be 


initially  offered  that  has  not  yet  been 
fully  validated  (i.e.,  has  not 
demonstrated  full  compliance  to  FIPS 
PUB  120-1).  the  requirement  statement 
in  paragraph  (j)  below,  under 
terminology  option  'Prior  Validation 
Testing',  shall  be  included  in 
requirements  documents,  including 
solicitations. 

AGENCY  GUIDANCE:  Prior 
Validation — When  an  agency 
determines  that  it  is  essential  for  a  GKS- 
FORTRAN  implementation  to  be 
validated  (i.e..  implementation  has 
demonstrated  compliance  to  FIPS  PUB 
120-1)  before  being  offered,  such  as  a 
requirement  for  a  validated  GKS- 
FORTRAN  implementation  for 
performance  evaluation  or 
benchmarking,  the  requirement 
statement  in  paragraph  (j)  below,  under 
terminology  option  'Prior  Validation', 
shall  be  included  in  requirements 
documents,  including  solicitations.  This 
latter  alternative  may  tend  to  restrict 
competition. 

j.  Solicitation  Wording: 

••  ValidaUon  of  GKS-FORTRAN 
Isnplementations" 

"In  addition  to  the  GKS-FORTRAN 
i.-nplementation  requirements  specified 
elsewhere  in  this  requirements 
document,  all  GKS-FORTRAN 
implementations  that  are  brought  into 
the  Federal  inventory  as  a  result  of  this 
document  for  which  validation  is 
specified,  and  those  implementations 
used  by  vendors  to  develop  programs  or 
provide  services  shall  be  validated  using 
the  official  GKS  Validation  Test  Suite  as 
specified  by  the  National  Computer 
Systems  Laboratory  (NCSL).  Validation 
shall  be  in  accordance  with  NCSL 
validation  procedures  for  FIPS  PUB  120- 
1.  The  results  of  validation  shall  be  used 
to  confirm  that  the  GKS-FORTRAN 
implementation  meets  the  requirements 
of  FIPS  PUB  120-1  as  specified  in  this 
document. 

To  be  considered  responsive  the 
offeror  shall: 

(1)  Provide  validated  GKS-FORTRAN 
implementations  through  'Delayed 
Validation'.  'Prior  Vahdation  Testing'  or 
'Prior  Validation'  as  specified  elsewhere 
in  this  requirements  document. 

For  'Delayed  Validation"  the  offeror 
shall  certify  in  the  offer  that  all  GKS- 
FORTRAN  implementations  offered  in 
response  to  this  document  have  been 
submitted  for  validation,  or  have  been 
previously  tested  or  validated  and 
included  on  the  current  list  of  validated 
products  maintained  by  the  National 
Computer  Systems  Laboratory  (NCSL). 
(The  NCSL  list  is  periodically  published 
when  sufficient  changes  warrant.) 
Unless  specified  elsewhere,  proof  of 


submission  for  validation  shall  be  in  the 
form  of  a  letter  from  NCSL  scheduling 
the  validation.  Proof  of  testing  shall  be 
provided  in  the  form  of  a  NCSL 
registered  validation  summary  report 
(test  report).  Proof  of  validation  shall  be 
in  the  form  of  a  NCSL  Certificate  of 
Validation. 

For  'Prior  Validation  Testing'  the 
offeror  shall  certify  in  the  offer  that  all 
GKS-FORTRAN  implementations 
offered  in  response  to  this  document 
have  been  previously  tested  or  validated 
and  included  on  the  current  list  of 
vahdated  products  maintained  by  the 
National  Computer  Systems  Laboratory 
(NCSL).  Unless  specified  elsewhere, 
proof  of  testing  shall  be  provided  in  the 
form  of  a  NCSL  registered  vahdation 
summary  report  (test  repor',1  Proof  of 
validation  shall  be  in  the  form  of  a 
NCSL  Certificate  of  Validation. 

For  'Prior  Validation",  the  offeror  shall 
certify  in  the  offer  that  all  GKS- 
FORTRAN  implementations  offered  in 
response  to  this  document  have  been 
previously  validated  and  included  on 
the  current  hst  of  vahdated  products 
maintained  by  the  National  Computer 
Systems  Laboratory  (NCSL).  Unless 
specified  elsewhere,  proof  of  validation 
shall  be  in  the  form  of  a  NCSL 
Certificate  of  Validation. 
(2)  Agree  to  correct  all 
implementation  nonconformance  from 
FIPS  PUB  120-1  reflected  in  the 
validation  summarv'  report  not 
previously  covered  by  a  waiver.  All 
areas  of  nonconformance  must  be 
corrected  within  12  months  from  the 
date  of  contract  award  unless  otherwise 
specified  elsewhere  in  this  document.  If 
an  interpretation  of  FIPS  PUB  120-1  is 
required  that  will  invoke  the  procedures 
set  forth  in  RPS  PL^B  29-2.  such  a 
request  for  interpretation  shall  be  made 
within  30  calendar  days  after  contract 
award.  Any  corrections  that  are 
required  as  a  result  of  decisions  made 
under  the  procedures  of  FIPS  PUB  29-2 
shall  be  completed  within  12  months  of 
the  date  of  the  formal  notification  to  the 
contractor  of  the  approval  of  the 
interpretation.  Proof  of  correction  in 
either  case  shall  be  in  the  form  of  a 
NCSL  Certificate  of  Validation  or 
registered  validation  summary  report  for 
the  corrected  GKS-FORTRAN 
implementation.  Failure  to  make 
required  corrections  within  the  time 
limits  set  forth  above  shall  be  deemed  a 
failure  to  deliver  required  software.  The 
liquidated  damages  as  specified  for 
failure  to  deliver  the  operating  system  or 
other  software  shall  apply." 

k.  If  the  party  offering  the  GKS- 
FORTRAN  implementation  is  an  activity 
of  the  U.S.  Government,  the  particular 
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agency  shall  be  responsible  for  securing 
the  validation  of  the  GKS-FORTRAN 
implementation  in  accordance  with  this 
paragraph. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financidl 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology,  ATTN;  FIPS 
Waiver  Decisions,  Technology  Building, 
Room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  deterramation  on  a  waiver 
apphes  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  fur  sale  by  the 
National  Technical  Information  Service, 


U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  120-1 
(FIPSPUB120-1),  and  title.  Specify 
microfiche,  if  desired.  Payment  may  be 
made  by  check,  money  order,  or  NTIS 
deposit  account. 

[FR  Doc.  91-268  Filed  l-7-«;  8:45  am) 
BILUNQ  COOC  3610-CM-U 


National  Oceanic  and  Atmospherfc 
Administration 

Marine  Mammals;  Permit  Modification: 
C.  Rachael  Howeil  (P432) 

ModiTication  No.  1  to  Permit  No.  658 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §5  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  a  Scientific  Research 
Permit  No,  658  issued  to  Ms.  C.  Rachael 
Howell,  Corpus  Christi  State  University, 
3140  Ocean  Drive,  Corpus  Christi.  Texas 
78404.  on  January  1, 1989  (54  FR  1758),  is 
modified  as  follows: 

Sections  B.3  and  B.6  are  changed  to 
read: 

"B.3    The  Holder  shall  submit  a 
report  by  December  31  of  each  year  the 
permit  is  valid  describing  the  activities 
that  have  been  conducted  under  Permit. 
The  report  should  include 

a.  When,  where,  how  and  how  many 
groups  of  dolphins  were  approached; 

b.  How  individuals  and  groups 
responded  to  the  approach; 

c.  Whether  and  how  response  varied 
by  time,  location,  nature  of  approach, 
etc.; 

d.  Actual  distances  from  the  animals 
required  to  obtain  clear  observations 
and  photographs: 

e.  Total  number  of  shots  taken  and 
any  incidents  of  harassment,  measures 
taken  to  minimize  disturbance,  and  the 
apparent  effectiveness  thereof;  and 

f  An  evaluation  and  sununajy  of  the 
results  of  the  research  as  it  relates  to  the 
research  objectives. 

"B.6    The  authority  of  this  Permit 
extends  from  the  date  of  issuance 
through  December  31, 1991. 

This  modification  becomes  effective 
upon  publication  in  the  Federal  Register. 

Documents  pertaining  to  the  Permit 
and  all  modifications  are  available  for 
review  in  the  following  Offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1335 
East  West  Highway,  room  7324.  Silver 
Spring.  Maryland  20910.  Director, 
Southeast  Region.  National  Marine 


Fisheries  Service.  9450  Koger  Blvd.,  St 
Petersburg,  Florida  33702. 
Dated:  December  24, 1990. 
Nancy  Foster. 

Office  of  Protected  Resources,  National 

Marine  Fisheries  Service. 

|FR  Doc.  91-239  Filed  1-7-91;  8:45  am] 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Receipt  of  application:  U.S.  Fish 
and  Wildlife  Ser\'ice  (P45l)^ 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  for  Scientific  Purposes  to  take  an 
endangered  species  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  of  1973  (16  U.S,C.  1531-1544)  and  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  paris  217- 
222). 

1.  Applicnnti  Dr.  Boyd  Kynard, 
Northeast  Anadromous  Fish  Research 
Lab,  U,S,  Fish  and  Wildlife  Service,  P.O. 
Box  796.  Turners  Falls,  MA  01376. 

2.  Type  of  Permit:  Scientific  purposes 
under  the  Endangered  Species  Act. 

3.  Species:  Shortnose  sturgeon 
[Acipenser  brevirostnim). 

4.  Type  of  Take  and  Numbers:  The 
Applicant  is  requesting  to  take  up  to  190 
shortnose  sturgeon  by  capture,  tagging, 
and  release.  Ninety  (90)  fish  will  be 
captured  from  the  Taunton  River  and 
tagged  with  sonic  and  personal 
identification  tags.  Twenty  (20)  fish  will 
be  captured  from  the  Connecticut  River 
and  tagged  with  radio  and  personal 
identification  tags.  Thirty  (30)  ripe 
female  fish  will  be  captured  from  the 
Connecticut  River  and  held  and 
spawned  at  the  Northeast  Anadromous 
Fish  Research  Lab,  tagged  with  personal 
identification  tags,  and  released.  Thirty 
(30)  fish  from  the  Kennebec  River  will  be 
captured,  tagged  with  personal 
identification  tags,  and  have  the  left 

barbel  removed.  Twenty  (20)  fish  from  { 

the  Merrimack  River  will  be  captured, 
tagged  with  personal  identification  tags, 
and  have  the  left  barbel  removed.  An 
undetermined  number  of  larvae  will  be 
held  for  tests  addressing  the  possible 
use  of  illuminated  traps  for  capturing        j 
wild  larvae,  tagged  with  coded-nose-        ; 
wire  tags,  and  released. 

5.  Purpose  of  Proposed  Research:  The 
research  is  directed  at  determining  the      . 
annual  movement  patterns,  identifying     ■ 
different  river  stocks,  and  locating 
feeding  and  spawning  sites  of  shortnose 
sturgeon  In  New  England.  Additionally. 


^ 


the  research  will  test  the  possibility  of 
using  illuminated  traps  to  capture 
shortnose  sturgeon  larvae. 

6.  Location  and  Duration  of  Activity: 
The  requested  activity  would  occur  in 
four  (4)  New  England  rivers — the 
Taunton.  Connecticut.  Kennebec  and 
Merrimack.  The  duration  of  the 
requested  activity  is  for  a  period  of  three 
[?,]  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the 
Shortnose  Sturgeon  Recovery  Team. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway.  Silver  Spring,  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  a 
bearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

Ail  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
'necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  coruiection 
with  the  above  modification  are 
available  for  review  by  appointment  at 
the  following  offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service.  1335 
East-West  Highwav  room  7324,  Silver 
Spring.  MD  20910  (301/427-2239);  and 

Director.  Northeast  Region,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive.  Gloucester,  MA  01930 
(508/281-9200;  and 

Dated:  December  31, 1990, 
Nancy  Foster. 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-240  F;Ied  1-7-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  US.\F  Scientific  Advisory  Boa.'d's 
Ad  Hoc  Committee  meeting  on  the 
Extension  of  Dormant  M'jnili,'3n8  Storage 
Life  and  Insensitive  High  Explosives 
Research  and  Development  that  was 
previously  scheduled  for  14-18  January 
1991.  at  HQ  USAFE,  Ramstein  AB,  Hshn 


AB.  Fraunhofer  Institute.  Berghausen. 
and  Bayem  Chemie,  MBB  (GmbH), 
Ottobrun,  Germany,  has  been  changed 
to  15-17  January  1961,  from  8  a.m.  to  5 
p  m.  at  the  ANSER  Corp,  1215  S. 
Jefferson  Davis  Hwy,  Arlington.  VA 
22202. 

The  purpose  of  this  meeting  is  to 
prepare  the  study  outbrief. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraph  (1). 

For  further  information,  contact  the 
S4;ienUfic  Advisory  Board  Secretarial  at  (703) 
697-4648. 
Fatsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  91-311  Filed  1-7-91;  8:45  are] 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  Committee  on  Hypersonic 
Technologies  will  meet  on  29-30  January 
1991.  from  8  a.m.  to  5  p.m.  at  the  ANSER 
Corp.  1215  S.  Jefferson  Davis  Hwy. 
Arlington.  VA  22202. 

The  purpose  of  this  meeting  is  to 
gather  information  in  support  of  the  SAB 
study. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c]  of  title  5,  United  States  Code, 
specifically  subparagraph  (1)  and  (4). 

For  hirther  information,  contact  the 
Scientific  Advisory  Boa'-d  Secrelariat  at  (703) 
t.97-464a 
Patsy  ].  Conner, 

/.  ir  Force  Federal  Register  Liaison  Officer 
[fR  Doc.  91-312  Filed  1-7-91.  8:45  am) 
eiLLMO  CODE  3»10-01-« 


I  SAF  Scientific  Advisory  Board; 
Meeting 

],;nuary  3, 1991. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Modeling  and 
Simulation  will  meet  on  23  January  1991 
from  8  a.m.  to  5  p.m.  at  the  Air  Force 
Operational  Test  and  Evaluation  Center. 
Kirtlaad  AFB,  MN. 

The  purpose  of  this  mc2t:ng  will  be  to 
review  the  uses  of  models  and 
simulations  by  a  variety  of  government 
end  industrial  organizations.  This 
neeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 


For  further  tnformatiorv  contact  the 
Scientific  Advisory  Board  Secretanat  at  (703) 
697-434a 
Patsy  ].  Connor. 

Air  Force  Federal  Register  Liaison  Officer 
[KR  Doc  91-313  Filed  1-7-91:  845  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
January  16, 1991  beginning  at  1  p.m.  in 
the  Goddard  Conference  Room  of  its 
offices  at  25  State  Police  Drive.  West 
Trenton.  New  jersey. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  11  a.m. 
at  the  same  location  will  include 
discussions  of  the  upper  Delaware  ice 
jam  project  and  the  Commission's  water 
conservation  performance  standards  for 
plumbing  fixtures  and  fittings. 

The  subject  of  the  hearing  will  be  as 
follows: 

Application  for  .Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  Holdover  Project:  E.  I.  duPont  de 
Nemours  and  Company,  Inc.  D-83-85. 
An  application  to  upgrade  the  Chambers 
Works  W  astewater  Treatment  Plant 
located  in  Cameys  Point  Township, 
Salem  County,  New  Jersey.  The 
applicant  seeks  approval  for  the 
construction  of  secondary  clarification 
facilities  and  a  powdeied  activated 
carbon  trea'unent  system.  The  existing 
treatment  plant  was  approved  on 
January  24. 1974  by  Docket  No.  D-69- 
194-2  to  process  102  million  gallons  per 
day  (mgd)  of  industrial  wastewater, 
sludge,  landfill  leachate,  recovered 
ground  water,  and  some  stormwaler 
runoff.  Treatment  plant  effiuent  will 
continue  to  be  discharged  through  the 
existing  outfall  to  the  Delaware  River  in 
Water  Quality  Zone  5.  The  applicant 
also  seeks  approval  to  expand  the 
service  area^jf  the  treatment  plant  to 
process  additional  off-site  wastes  from 
sources  other  than  the  applicants 
including  those  from  sources  outside  of 
the  Delaware  River  Basin.  This  hearing 
continues  that  of  December  12, 1990. 

2.  Jackson  Township  Municipci 
Utilities  Authority  D-79-8  CP 
[Renewal-2).  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
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project  to  supply  up  to  26.42  million 
gallons  (mg)/30  days  of  water  to  the 
Great  Adventure  Amusemenl  Park  from 
Well  Nos.  W-7  and  W-IO.  Commission 
approval  on  October  24, 1984  was 
limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  26.42  mg/30 
days.  The  project  is  located  in  Jackson 
Township,  Ocean  County.  New  Jersey 

3.  Eastern  Foundry  Company  D-85--80 
Renewal.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  3.54  mg/30  days 
of  water  to  the  applicant's  industrial 
facility  from  Well  No.  lA.  Commission 
approval  on  December  18,  1985  was 
limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  3.54  mg/30 
days.  The  project  is  located  in 
Boyertown  Borough.  Berks  County, 
Pennsylvania. 

4.  Fremont-Rockland  Sewage 
Corporation  D-89-^2.  An  application  to 
construct  Phase  I  (0.056  mgd)  of  a  four- 
phased  (0.33  mgd)  sewage  treatment 
plant  (STP)  project  for  Tennanah  Lakes, 
a  Planned  Unit  Development  and  motel 
complex  located  in  the  Town  of 
Fremont  Sullivan  County.  New  York. 
Phase  I  will  be  designed  to  serve  204 
townhouse  units.  Ultimately,  Phase  IV 
will  be  designed  to  serve  947 
townshouses  and  a  350  room  motel. 
Tertiary  treated  effluent  will  discharge 
to  the  Gulf,  a  tributory  of  North  Branch 
Callicoon  Creek. 

5.  Greenwich  Township  D-90-24  CP 
A  project  to  modify  and  upgrade  the 
applicant's  existing  1.0  mgd  sewage 
treatment  plant  (STP)  and  change  the 
discharge  point  from  Wiggins  Pond  to  a 
new  outfall  on  the  Delaware  River 
Approximately  one  mile  of  12"  diameter 
force  main  will  be  constructed  to  convey 
treated  effluent  to  the  new  STP  outfall 
located  just  south  of  the  Colonmell 
Creek  confluence  with  the  Delaware 
River.  The  STP  is  located  on  North 
School  Street  and  the  project  is  entirely 
within  Greenwich  Township,  Gloucester 
County,  New  Jersey. 

6.  Tamaqua  Borough  Authority  D-90~ 
60  CP.  A  sewage  treatment  plant  (STP) 
expansion  project  to  increase  the 
capacity  of  the  existing  STP  from  1.75 
mgd  to  2.60  mgd,  average  daily  flow,  to 
serve  Tamaqua  Borough.  Rush 
Township  and  a  few  residences  in  the 
Rahn  area.  The  secondary  treated 
effluent  will  discharge  via  the  existing 
outfall  structiire  to  the  Little  Schuylkill 
River  just  east  of  the  STP.  The  STP  is 
located  south  of  Tamaqua  in  Walker 
Township,  Schuylkill  County. 
Pennsylvania. 

7.  Walnutport  Authority  D-90-S7  CP. 
An  application  for  approval  of  a  ground 


water  withdrawal  project  to  supply  up 
to  8.0  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
Well  Nos.  4  and  5.  and  to  limit  the 
withdrawal  from  all  wells  to  8.0  mg/30 
days.  The  project  wells  are  located  in 
Walnutport  Borough  and  Lehigh 
Township.  Northampton  County, 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  m  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated  December  31. 1990. 
SuMD  M.  Weisman. 
Secretary 
(FR  Doc.  91-246  Filed  1-7-91;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Enci-gy  Information 
Administration.  DOE 
action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et.  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERCl);  (2)  Collection  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable]:  (4)  Collection  title:  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  C^)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit:  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 


estimate  of  the  number  of  responses  per 
respondent  annually:  (11)  An  estimate  of 
the  average  hours  per  response:  (12)  The 
estimated  total  annual  respondent 
burden:  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it  difficult 
to  do  so  within  the  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Dest  Officer  hsted  below  of  your 
intention  to  do  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
(202)  395-3084.  (Also,  please  notify  the 
EIA  contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 

OF  RELEVANT  MATERIALS  CONTACT: 

Jay  Casselberr>',  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  586-2171. 

SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.  FERC-542 

3.  1902-0070 

4  Gas  Pipehne  Rates:  Purchased  Gas 
Adjustment  Tracking  (Non-Formal) 

5.  Extension 

6.  Quarteriy 

7.  Mandatory 

8.  Business  or  other  for-profit 

9.  80  respondents 

10.  4  responses 

11.  218.75  hours  per  response 

12.  70,000  hours 

13.  Pursuant  to  sections  4,  5,  and  16  of 
the  Natural  Gas  Act,  the  Commission 
requires  these  data  to  determine  if  an 
interstate  pipeline's  purchased  gas 
adjustment  filing  complies  with 
requirements  and  that  the  rate/charge  is 
just  and  reasonable. 

The  second  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Fedei-al  Energy  Regulatory 
Commission. 

2.  FERC-543. 

3.  1902-0152. 
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4.  Purchased  Gas  Adjustment 
Tracking  (Formal). 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Business  or  other  for-profit. 
9. 10  respondents. 

10. 1  response. 

11. 1.030  hours  per  response. 

12. 10,300  hours. 

13.  Pursuant  to  sections  4.  5.  and  16  of 
the  Natural  Gas  Act,  the  Commission 
requires  these  data  to  determine  if  an 
interstate  pipeline's  purchased  gas 
adjustment  filing  complies  with 
requirements  and  that  the  rate/charge  is 
just  and  reasonable. 

The  third  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Energy  Information  Administration 
and  Federal  Energy  Regulatory 
Commission 

2.  EIA-714. 

3. 1905-0161  and  1902-0140. 

4.  Annual  Electric  Control  and 
Planning  Area  Report 

5.  Revision. 

6.  Annually. 

7.  Mandatory. 

8.  State  or  local  governments. 
Businesses  or  other  for  profit.  Federal 
agencies  or  employees,  and  Non-profit 
institutions. 

9.  320  respondents. 
10. 1  response. 

11.  86  hours  per  response. 

12.  27.520  hours. 

13.  EIA-714  gathers  basic  utihty 
operating  information  primarily  on  a 
control  area  basis  for  the  purpose  of 
evaluating  utility  operations  related  to 
proposed  mergers,  interconnections, 
wholesale  rate  investigations, 
hydroelectric  licensing,  and  wholesale 
market  changes  and  trends  under 
emerging  competitive  forces.  Data  will 
be  published  in  various  EIA 
publications.  Respondents  are  major 
electric  utilities. 

Authority:  Sea  5(a).  5(b).  13(b).  and  52.  Pub. 
1,.  93-275,  Federal  Energy  Administration  Act 
of  1974.  15  U.S.C.  764(a),  7&4(b).  772(b).  and 
790a. 

Issued  in  Washington,  DC.  fanuary  2. 1991. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards  Energy 
Information  Administration. 

|FR  Doc.  91-335  Filed  1-7-91:  8:45  am) 
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Federal  Energy  Regulatory 

Commission 

[OoclMt  Mo^  ER«1-4fr-000,  et  H.) 

Dayton  Power  and  Ught  Company, 
et  aU  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

December  28. 1990, 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Dayton  Power  and  Light  Company 
[Docket  \'o.  ER91-45-000  through  ER91-55- 
rxx:.] 

Take  notice  that  on  December  21. 
1990.  Dayton  Power  and  Light  Company 
(Dayton)  tendered  a  letter  in  these 
dockets  in  which  Dayton  acknowledged 
that  its  original  filings  in  these  dockets 
limited  the  terms  of  the  various 
agreements  instead  of  extending  them. 

Comment  date:  January  11. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  VermoB*  Public  Service 
Coiputation 

(Docket  No.  ER91-8&-000] 

Take  notice  that  on  November  30. 
1990.  Central  Vermont  Public  Service 
Corporation  tendered  for  filing  its 
forecast  cost  report  for  the  1991  8er\ice 
year  under  its  Tariff  No.  3  for 
transmission  and  distribution  ser\ice  to 
various  wholesale  customers. 

Comment  date:  January  10. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  C«Dtral  Verroant  PubHc  Service 
Corporation 

(Docket  No.  ER91 -89-000] 

Take  notice  that  on  November  30, 
1990.  Central  Vermont  Public  Service 
Corporation  tendered  for  filing  its 
forecast  cost  report  for  the  1991  spr\-ice 
year  under  its  Electric  Service  Rate 
Schedule  FERC  No.  135  for  the  sale  of 
electric  power  to  Connecticut  Valley 
Electric  Company  Inc. 

Comment  date:  January  10. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER91 -90-000] 

Take  notice  that  on  November  30. 
1990.  Central  Vermont  PuWic  Service 
Corporation  tendered  for  filing  its 
forecast  cost  report  for  the  1991  service 
year  under  its  Tariff  No.  4  for 
unreserved  system  power  service  to 
various  wholesale  customers. 

Comment  date:  January  10, 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


5.  PacifiCorp  Electnc  Operationa  .Arizona 
PubUc  Service  Company 

[Dockel  No  ER91-26-0001 

Take  notice  that  on  December  12. 
1990.  as  further  supplemented  by  filmgs 
of  December  13. 1990  and  December  27, 
1990.  PacifiCorp  Electric  Operations  and 
Arizona  Public  Service  Company 
(together.  "Applicants")  tendered  an 
amendment  to  their  joint  filing,  Ihe 
materials  filed  consist  of  further 
explanatory  material  concerning  the 
rate  filing  in  this  docket. 

Applicants  requests  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shovoi  in  order  that  their 
Piiginally  proposed  effective  date  of 
Jsnuary  11. 1991  may  be  granted. 

Ctipies  of  the  amended  filing  have 
been  served  (»i  all  apphcable  state 
regulatory  agencies  who  were  onginally 
served  with  the  filing  and  upon  those 
vkho  have  filed  Motions  to  bitervene. 

Comment  date:  January  11. 1991.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
6  New  York  Power  Pool 
1  Docket  No.  £3^90-562-000] 

Take  notice  that  on  November  9.  1990. 
the  New  York  Power  Pool  tendered  for 
filing  supplemental  information 
concerning  its  rate  filing  in  this  docket 
The  information  consists  of  load, 
deficiency  chargee  payment  and  system 
capability  data. 

Comment  date:  January  7. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  NevHda  Power  Company 

[DocKpi  No  F3?«H-164-000] 

Take  notice  that  on  December  26. 
1990.  Nevada  Power  Company  (NcN-ada) 
tendered  for  amended  filing  a  tariff 
schedule  entitled  Supplemental 
Service— Silver  State  Power  Association 
(Silver  State)  hereinafter  "the 
Schedule".  The  primary  purpose  of  the 
Scht^dule  is  to  establish  the  ra'es  and 
terms  for  the  sale  of  firm  supplemental 
power  to  members  of  Silver  State  who 
have  executed  supplemental  power 
agrsiements  with  Nevada. 

Nev.Tda  requests  an  effective  date  of 
November  1.  1989  and  therefore  rcquesU 
v\ diver  of  the  Commission's  notice 
requirements. 

Nevada  states  that  copies  of  the 
amended  filing  were  served  upon  the 
members  of  Silver  State. 

Comment  date:  January  11. 1991,  in 
accnrdanre  w;th  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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S.  L'nilad  Technologies  Corporation.  Pratt  ft 
Whitney 

(Docket  No.  QF91-44-000) 

On  December  17,  1990,  United 
Technologies  Corporation,  Pratt  4 
Whitney  Operations,  400  Main  Street, 
M.S.  102-13.  East  Hartford,  Connecticut 
06108,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  combined  cycle  cogeneration 
facility  will  be  located  in  East  Hartford. 
Connecticut,  and  will  consist  of  a 
combustion  turbine  generator  (CTCi)  and 
an  unfired  heat  recovery  boiler  (HRB). 
Exhaust  heat  recovered  from  CTG  will 
be  used  to  raise  steam  in  HRB.  High 
pressure  steam  from  HRB  will  be 
utilized  in  extraction  steam  turbine 
driving  boiler  feed  pumps,  forced  draft- 
fans,  induced  draft-fans  and  air 
compressors  exhausting  low  pressure 
steam  for  process  heating,  domestic  hot 
water  and  space  heating  of  the  offices. 
The  net  electric  power  production 
capacity  of  the  facility  will  be  25.8  MW 
The  primary  energy  source  will  be 
natural  gas.  Installation  of  the  facility 
commenced  in  July  1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comimssion.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CF"R  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary 

jFR  Doc  91-320  Filed  1-7-91;  8:45  8m| 
•tLLmO  COOC  •717-01-11 


[Docket  No.  ELJ5-1»-118:  Docket  No. 
EL8  5-19-1191 

Nooksack  River  Basin.  WA.,  Skagit 
River  Basin,  WA.;  Intent  To  Prepare  a 
Cumulative  Environmental 
Assessment  and  Conduct  Scoping 
Meetings 

|unu.iry  2, 1991. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
17  applications  for  original  licenses,  one 
application  for  new  license  (relicense). 
and  one  application  for  exemption  from 
licensing  from  various  applicants 
proposing  to  construct,  operate,  and 
maintain  hydroelectric  projects  located 
in  two  areas  in  the  State  of  Washington, 
the  Nooksack  and  Skagit  River  Basins 
(see  attachments). 

In  1987  and  1988.  the  Commission  staff 
conducted  several  public  meetings 
attended  by  various  agencies,  license 
applicants,  and  the  general  public  to 
discuss,  among  other  things,  the 
potential  cumulative  environmental 
impacts  that  might  be  associated  with 
developing  the  proposed  projects  in  the 
Nooksack  and  Skagit  River  Basins. 
Comments  received  during  these 
meetings  lead  staff  to  believe  that 
developing  the  proposed  projects  could 
have  cumulative  adverse  environmental 
effects  on  the  basin  resources.  Based  on 
these  meetings  and  the  comments  filed, 
the  Commission  has  decided  to  prepare 
separate  environmental  assessments 
(EA)  f(ir  the  Nooksack  and  Skagit  River 
Basins.  These  EA's  will  assess  the 
potential  for  cumulative  environmental 
impacts  due  to  proposed  hydropower 
development  in  these  two  river  basins, 
and  determine  whether  or  not  an 
Environmental  Impact  Statement  (EIS) 
should  be  prepared. 

The  Commission's  staff  has  examined 
the  record  of  the  19  applications  to 
determine  the  important  resources 
(target  resources)  that  may  be  subject  to 
cumulative  impacts  from  multiple 
hydropower  developments  in  the 
Nooksack  and  Skagit  River  Basins. 
Staffs  preliminary  analysis  suggests 
that  water  quality,  fisheries,  the  bald 
eagle,  and  recreation  should  be  target 
resources.  The  scoping  meetings  are 
designed  to  obtain  information  from  the 
public  and  resource  agencies 
determining  what  are  important 
resources  that  may  be  subject  to 
cumulative  impacts. 

Scoping  Meetings 

Two  scoping  meetings  will  be  held  by 
the  Commission's  staff  in  Seattle. 
Washington,  on  Thursday,  January  31. 
1990,  at  the  Henry  Jackson  Federal 
Building.  915  Second  Avenue.  An 


aflernoon  scoping  meeting  will  be  held 
from  1  p.m.  to  4  p.m.  in  room  IbC.  The 
evening  meeting  will  be  held  from  7  p.m. 
to  10  p.m.  in  the  North  Auditorium. 

The  afternoon  scoping  meeting  will 
focus  on  resource  agency  concerns, 
while  the  evening  meeting  is  designed 
primarily  for  public  input.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  these  sessions  and 
assist  the  Commission's  staff  in 
identifying  the  scope  of  the  two  EA's. 
which  will  examine  cumulative  impacts. 

Ojectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
that  it  has  identified;  (2)  provide 
opportunities  for  meeting  participants  to 
discuss  any  relevant  information 
concerning  significant  environmental 
resources:  (3)  encourage  statements  and 
written  documents  from  experts  and  the 
public  on  issues  that  should  be  analyzed 
in  the  cumulative  impact  EA's:  and  (4) 
request  from  meeting  participants 
opinions  on  whether  the  Commission 
staff  should  prepare  individual  EA's  for 
each  project  or  EIS's  for  the  two  river 
basins. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  thereby  become  a  part 
of  the  formal  record  of  the  Commission's 
proceedings  for  the  proposed 
hydropower  projects  in  the  .Nooksack 
and  Skagit  River  Basins,  individuals 
presenting  statements  for  the  record  will 
be  asked  to  identify  themselves  and 
indicate  the  entity  they  represent. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  cumulative  impact 
EA's.  Those  choosing  not  to  speak  at  the 
evening  meeting,  but  who  have  views  on 
the  issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record. 
Written  comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  until 
February  20, 1991. 

All  written  correspondence  should, 
clearly  show  on  the  first  page  either  one 
of  the  following  captions:  Nooksack 
River  Basin  Docket  No.  EL85-19-118  or 
the  Skagit  River  Basin  Docket  No.  EL85- 
19-119.  If  a  single  letter  or  other  piece  of 
correspondence  includes  information 
about  both  basins,  the  commenter 
should  separate  the  information  and 
identify  the  information  by  river  basin, 
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For  further  information  please  contact 
Thomas  Dean  at  (202)  21^2778  about 
projects  located  in  the  Nooksack  River 
Basin,  and  Lee  Emery  at  (202)  219-2779 


about  projects  located  in  ihe  Skagit 
River  Basin. 
Lois  D.  CAsheU. 

f^ecretary. 

Nooksack  River  Basin  Projects 


FERC  Protect  No 


3721-001. 
^t270-QC^. 
4282-001. 
1112-001. 
4628-001 
4738-002, 
9231-000 


Proiect  name 


Appticam 


Nooksack  Falls 

Boulder  Creek 

Deadtxjrse  Creek... 

Canyon  Creek 

Wells  Creek 

Glacier  Creek 

Canyon  Lake  


Pugel  Sound  Powef 

Mountain  Htiythum  Res. 

Mountain  Water  Res. ._ _ 

Walersong  Resources 

McGrew  &  Assoaates _. 

McGrew  &  McMaster.  Koch. 
Scon  Paper  Co 


Skagit  River  Basin  Projects 


FERC  Project  No. 


553-005  

3913-001 

4376-001 „, 

4437-006 

6584-000 

9^87-000 , 

10100-000 

10141-002 

10269-002...., 
'03 11 -002...., 
13371-003...., 
1 04 1 6-003 ...~ 


Project  nar'>e 


Applicant 


Skagit  River 

Thunder  Creek — 

Rocky  Creek 

Diobsud  Creek 

Boulder  Creek 

Jordan  Creek 

Irene  Creek 

Olson  Creek 

Jackman  Creek... 

Rocky  Creek 

Bear  Creak 

Anderson  Creek.. 


City  0)  Seanie,  WA ... 
Puget  Sound  Power . 

High  Country  Res 

Glacier  Energy  Co. ... 

Cascade  Group 

Scott  Paper  Co. 


Cascade  River  Hydro — 

Williann  Porter  Farni  Co.  ... 
Washington  Hydro  Dev  .„. 

Skagit  River  Hydro 

Bear  Creek  Water  Power.. 
Washington  Hydrs  Dev  ,,.. 


693 


Date  ol  Wmg 


Feb  23.  1982. 
Apr  15.  1983. 
Apr  11.  1983. 
Apr  14  1983. 
Nov  25.  1983. 
Oct  26,  1964 
May  20.  1965. 


Date  ol  filing 


Sept.  29  1977 
Aug  01,  1983 
Ju^  11.  1983. 
Oct  24,  1984. 
Jan  06  1983 
Dec  30,  1985 
May  31,  1990 
Jun  01.  1990 
May  31,  1990 
Apr  24  1990 
Aug  28  1990 
Sept  28.  1990 


[FR  Doc.  91-:41  Filed  1-7-91;  8:45  amj 

BILLING  CODE  t717-«1-«l 

[Docket  Nos.  CP77-253-026  et  al.l 

Panhandle  Eastern  Pipe  Line  Co.  et  al.; 
Natural  Gas  Certificate  Filings 

Decetr.ber  28.  1990. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  No.  CP77-253-02fi] 

Take  notice  that  on  December  26, 
1990,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  P.O.  Box  1542, 
Houston,  Texas  77001.  filed  in  Docket 
No.  CP77-253-026,  an  application 
pursuant  to  sections  7  (b)  and  (c)  of  the 
Natural  Gas  Act.  for  an  order  permitting 
and  approving  partial  abandonm.ent  and 
amendment  of  existing  certificated 
storage  service,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  seeks  to 
abandon  its  Rate  Schedules  TS-3  and 
TS-6  and  to  partially  abandon  Rate 
Schedule  TS-2  volumes  and  services. 
Panhandle  states  that  it  would  replace 


Michigan  Consolidated  Gas  Company 
(MichCon)  as  the  supplier  of  storage 
ser\ices  and  would  use  Panhandle's 
existing  storage  capacity,  particularly 
the  recently  contracted  ANR  Pipeline 
Company  storage,  to  continue  this 
jurisdictional  service.  Panhandle  states 
that  its  contract  with  MichCon  expires 
March  31. 1991,  and  that  Panhandle  is 
therefore  requesting  the  extension  r' 
service  to  its  customers  be  effective 
April  1.1991. 

Comment  date:  January  11, 1931,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Stingray  Pipeline  Co.  Natural  Gas 
Pipeline  Co.  of  .America.  Natural  Gas 
Pipeline  Co.  of  .\merica.  Natural  Gas 
Pipeline  Co.  of  America,  Natural  Gas 
Pipeline  Go.  of  America,  and  Southern 
Natural  Gas  Co. 

Docket  Nos,  CP91--33-0OC.'  CP91 -734-000, 
CP91-735-000,  CP91-736-000.  CP91-73--000, 
and  CP91-738-000 

Take  notice  that  on  December  21. 
1990.  Applicants  filed  in  the  above 
referenced  dockets,  prior  notice  requests 


'  Tliese  prior  notice  requests  are  not  consolidated. 


pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  bfchalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
cf  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  §  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  schedule(s). 

Comment  date:  Februarv- 11. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Dockst  No  (daw 
hl«d) 


Applicant 


CP9 1-733-000 
(12-21-90) 


CP91-7»i-g00 
(12-21-90) 


CP91-73&-000 
(12-21-90) 


CPS1- 736-060 
(1Z-21-9(H 


CP91 -737-000 
(12-21-90) 


CP91 -738-000 
(12-21-90) 


Stingray  Pipelin* 
Company,  70 1 
East  22nd  St 
Lombard.  IL 
6014« 

Natural  Gas 
Pipeline 
(Company  ot 
AfDenca.  701 
East  22nd  St . 
Lomtja'd.  It 
60148 

NatLiral  Gas 
Pipeline 
Company  o' 
Ameoca.  70 1 
East  22nd  St 
Lombard.  IL 

eoi4a 

Natural  Gas 


Shipper  name 


Pea*  day  ' 
avg,  annual 


Brootiiyn 
inte'Staie 
Natural  Gas 
Corp 

ThePolans 

Ckirporation 


Union  Carbide 
Industrial 
Gases,  mc 


PSIGaa 
Marttetmg.  IPC 


Company  ot 

9.125.000 

Amenca.  70 1 

Ea«t22TidSi 

Lombard,  H. 

801 «« 

Natural  Gas 

Gnron  Gas 

15.000 

Pipeline 

MarVetinq,  Inc. 

15,000 

Company  ot 

5.475.000 

America.  701 

East  22nd  St . 

Lombard.  IL 

80148 

Soot^em  Natural 

Centran 

15.000 

Gas  Company 

Corporalion 

15,000 

PO  Box  2563. 

5.475.000 

Birmingriam,  AL 

3S202-2S63 

10,000 

10,000 

3.650.000 


150.000 

75.000 

27J75,000 


S.000 

S.000 

2,190,000 


25.000 
25.000 


Ports  o«» 


R«C«)p« 


LA. 


AK.  CO.  lA,  IL,  KS. 
LA  MO,  NE.  NM. 
OK.  TX,  OLA, 
OTX. 


LA,TX. 


TX. 


NM. 


AL.  LA.  MS,  TX, 
OLA.  OTX 


OaUvwy 


LA. 


Start  up  dale  rate 
•chedute 


Related  '  dockets 


CO.  lA.  IL.  LA.  MO. 
NM.  OK.  TX. 
OLA.  OTX. 


11-1-90.  FTS 


11-1-90.  ITS 


lUTX.. 


LA.TX. 


rm.. 


11-1-00,  FTS. 


11-1-90.  FTS 


11-1-90.  FTS 


LA.  MS. 


20-24-90,  IT. 


PR89-70-000 
ST9 1-5283-000 


CP86-582-00C 

ST91-4D25-000, 


CP86-582-O00, 

ST91 -4 175-000 


CP96-5e2-000. 

S"r9l -4254-000 


CP86-582-000, 
ST9 1-4 173-000 


CP88-3 16-000. 
ST9 1-3013-000 


'  Ouanstea  are  attomm  m  MMBlu  urrtesa  otheoMse  mdicaiad 

•  OWaJiore  Louaiana  and  OtisMore  Texas  are  shown  as  OlA  and  QTX 

•The  OP  doe««at  corraaponds  lo  app4>cants  Biannet  transportalioo  cenrticate    H  an  ST  docket  ts  shown    1 20  day  iransportation  service  was  reported  in  it 


3.  Calocado  kiteraUle  Gat  Co. 

[Docket  Na  CP91-n3-000! 

Take  notice  that  on  Decpiiiber  19. 
1990,  Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs.  Colorado  80944.  filed  in  Docket 
No.  CP91-713-000  a  request  pursuant  lo 
55  157.205  and  157.2161b]  of  the 
Commission's  Regulations  fur 
permission  to  abandon  sales  ttip  m 
Douglas  County.  Colorado,  under  CIG  s 
blanket  cartincate  issued  in  Docket  No 
CP83-21-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  s<M 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  CIG  requests  permission 
lo  abaiuiun  Lhe  Schauer  Sales  Tap  used 
to  effectuate  the  lale  and  delivery  of 
natural  gas  to  Public  Service  of 
Colorado  (PSCo).  CIG  states  that  the  lap 
was  originally  constructed  to  deliver  up 
to  15  Mcf  per  day  of  gas  to  PSC^  to 


serve  a  private  residence  w^lch  will  be 
served  b>  the  existinjj  distribution 
system  of  l>SC:o  CIG  further  slates  th.it 
PSCo  hns  requested  the  proposed 
abandonment. 

Comment  date:  February  11.  1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

Colorado  Interstate  Gas  Co  and 
Williston  Basin  Interstate  Pipeline  Co. 

(Docket  Nos.  CP91-72fMXXl.  CP91-72fM)00. 
and  CP<n -"30-0001 

Take  notice  that  Colorado  Interstate 
G'ls  Company.  PO  Box  10«7.  Colorado 
Springs.  Colorado  8U944.  and  Wiihston 
Basin  Interstate  Pipeline  Company,  suite 
200.  304  F..i9t  Rosser  Avenue,  Bismarck, 
North  U.ikuid  58501.  (Applicants)  filed 
prior  notice  requests  with  the 
Commission  in  the  above-referenced 
dockets  pursuant  to  §5  157.205  and 
284  223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 


behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP86-589.  et  nl.  and  Docket  No.  CP89- 
1118-000.  respectively,  pursuant  to 
section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  requests  which  are  open 
to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  shipper's 
identity;  the  type  of  transportation 
service;  the  appropriate  transportation 
rate  schedule;  the  peak  day,  average 
day,  and  annual  volumes;  the  initiation 
service  dates;  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  i  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  VebTuary  11,  1991  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  rhrsf  priiir  noiicp  rt'ifuests  are  not 

r.oniidiidfltrd 
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Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day     i 
■^aXi?"'   1   Receipt  poinu 
MMBtu        i 

Delivery  points 

Contract  date,  rate 

schedule,  service 

type 

Related  docket, 
start  up  date 

~PQ1.72ft-O00 

PSi 

25.000 

4.250 

1,550.000 

10.000 

3.000 

1.000.000 

74.250 

WY 
WY 

MT,  ND.  SD. 

TX 

CO 

MT,  ND.  SD, 
WY 

10-1-ee,  Ti-1. 

Interruptibte 

08-1-90,  Tl-1, 
Interruptitjle. 

11-6-90,  IT-1. 
Intemjptit)te. 

ST91-5338. 

(12-20-90) 

CP91 -729-000 
(12-20-90) 

rpfl 1-710-000 

PSJ 
ken 

Milan 

Gas  Markebng,  inc.  (War- 
ier). 

d  Patners  (MofkeXer) 

1 1  - 1 -90 

ST9 1-5573. 
11-22-90. 

ST91-5530, 

(12-20-90) 

15,000 
27.101,250 

WY 

. 

11-9-90 

5.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP91-731-000] 

Take  notice  that  on  December  20, 
1990,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  suite  200, 
304  East  Rosser  Avenue,  Bismarck. 
North  Dakota  58501,  filed  in  Docket  No. 
CP91-731-000  a  request  pursuant  to 
S  5 157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to  add 
two  metering  stations  and  appurtenant 
facihties  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-487-000  et 
a!.,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Willioton  Basin  seeks  authorization  to 
construct  and  operate  a  metering  station 
and  appurtenant  facilities  for  use  in 
providing  service  to  Montana-Dakota 
Utilities  Co.  [Montana-Dakota),  a  local 
distribution  company.  Williston  Basin 
states  that  it  is  presently  using  an 
existing  tap  to  provide  gas  service  for 
ultimate  consumption  by  27  Montana- 
Dakota  end  users.  Williston  Basin  states 
that  the  new  meter  station  is  required  in 
order  to  measu-^e  the  quantity  of  gas 
sold  to  Montana-Dakota  for  use  by  its 
customers  instead  of  relying  on 
individual  Montana-Dakota  customer 
meter  readings.  Williston  Basin  states 
that  the  estimated  cost  of  the  proposed 
facilities  is  $1,700. 

Williston  Basin  also  requests 
authorization  to  acquire  and  operate  an 
existing  meter  station  and 
appurtenances  for  the  continued  use  in 
providing  service  to  Montana-Dakota. 
Williston  Basin  states  that  due  to  an 
oversight,  the  facilities  were  not 
transferred  to  Williston  Basin  at  the 
time  of  its  formation  authorized  by  the 
Commission  in  Docket  No.  CP82^87- 
000  et  cl.  Williston  Basin  further  states 
that  the  net  book  value  of  the  meter 


station  located  in  Yellowstone  County, 
Montana  is  about  $2,999. 

Comment  date:  February  11, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP91-67fr-000] 

Take  notice  that  on  December  13, 
1990,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  Post  Office 
Box  1160,  Owensboro,  Kentucky  42302, 
filed  in  Docket  No.  CP91-676-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act,  for  permission  and 
approval  to  abandon  partially  a  sales 
service  provided  to  The  City  of 
Hamilton,  Ohio  (Hamilton),  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  indicates  that  it  originally 
received  authorization  to  serv^e 
Hamilton  by  an  order  dated  January  24, 
1967,  in  Docket  No.  CP65^H)2,  et  al. 
Texas  Gas  states  that  pursuant  to  the 
service  agreement  dated  July  1, 1969.  as 
amended,  between  Texas  Gas  and 
Hamilton,  Texas  Gas  currently  provides 
for  the  sale  of  up  to  39,205  MMBtu  per 
day  of  natural  gas  to  Hamilton  for  a 
primary  term  of  twenty  years  from 
November  1, 1969,  with  a  provision  for 
extension  on  a  year-to-year  basis  after 
the  expiration  of  the  primary  term, 
unless  terminated  by  either  party  upon 
twelve  months  notice.  It  is  stated  that  by 
a  letter  dated  October  29, 1990, 
Hamilton  notified  Texas  Gas  of  its 
intention  to  terminate  the  subject 
service  agreement  effective  October  31 
1991,  and  enter  into  a  new  service 
agreement  begirming  November  1, 1991. 
with  a  daily  sales  contract  demand  of 
20.000  MMBtu.  Thus,  Texas  Gas 
proposes  herein  to  abandon  its  sales 
obligation  to  Hamilton  by  19,205  MMBtu 
per  day  effective  October  31, 1991. 

Texas  Gas  is  not  proposing  to 
abandon  any  facilities  in  connection 


with  the  proposed  partial  abandonment 
of  sales  service  to  Hamilton 

Comiment  dele:  January  11. 1991,  m 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Williston  Basin  Interstate  Pipeline  Co., 
Williston  Basin  Interstate  Pipeline  Co., 
Williston  Basin  Interstate  Pipeline  Co., 
and  Tennessee  Gas  Pipeline  Co. 

[Docket  Nos.  CP91-707-O00.  CP91-708-n00. 
CP91-709-000.  and  CP91-752-0001 

Take  notice  that  Williston  Basin 
Interstate  Pipeline  Company,  suite  200. 
304  East  Rosser  Avenue.  Bismarck, 
.North  Dakota  58501,  and  Tennessee  Gas 
Pipeline  Company.  P.O.  Box  2511. 
Houston,  Texas  77252.  (Applicants)  filed 
in  the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §5  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
the  blanket  certificates  issued  in  Docket 
No.  CP89-111&-000  and  Docket  No. 
CP87-115-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  m  the  requests  that 
are  on  file  with  the  Com.mission  and 
open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  Xype  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  $  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix 

Comment  dale:  February  11,  1991.  m 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 

consolidated. 


«M 
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[>pf*^ 


(data 


CP91- ^07-000 
(12-16-90) 

CP91    708-000 
(12-18-90) 


CP91- 

('2- 

CP91- 
('2- 


709-000 
1ft-90» 

752-000 
1»-90« 


Shipper  ndm«  (type) 


Koch  HYdrocaft)On 
Cofnpany  (pfCXJuceO- 

Koch  HydfOcarton 
Company  [producer). 

Koch  Hydrocarbon 
Coripjny  (pfoducef). 

Enron  Gas  Marketing, 
Inc  tmark«l«r) 


Ptiak  day 
•v8<age  day 
annual  Dm 


12,058 

12.858 

1.941,558 

3.255 

3.255 

491,505 

760 

760 

114.760 

703.297 

703,2«7 

256.703,405 


R«ce<(i( '  poinw 


NO.. 


NO.. 


NO.. 


OLA,  OTX.  lA,  TX.  MS, 
AL.  NV,  MA. 


Delivery  po4nU 


WY,  MT. 

MT 

WY 


VarkxM.. 


■  0(M»f«  LousMna  af«1  o^ariof*  T«»a(  aw  shown  as  OCA  »na  OTX. 


8.  Thermal  Exploratiun.  Inc. 

(Docket  No  CI83-3J*-«(Jli 

Take  nolJce  ihat  on  December  11. 
1990.  Thermal  Exploration,  Inc. 
(Thermal]  of  815  Mercer  Street  Seattle, 
Washington  98109,  filed  an  iipplicalion 
pursuant  to  sections  4  and  ^  of  the 
Natural  Cai  Act  aod  the  Federal  Energy 
Regulatory  Commission  s  (Commission) 
regulation!  thereunder  to  <ini>ind  ila 
unlimitfid-lerm  blanket  cwtifjcale  with 
pregranted  4ib«rdonmecl  previouhiy 
issued  by  th«  Commission  m  Docket  No. 
ClH9-33e-000  to  inclucie  authonzatjon 
for  the  a^e  for  reuale  in  u^.tcrstme 
comraerce  of  imptirled  (ias.  ail  as  more 
fully  set  forth  m  the  appli.  atiun  which  is 
on  file  with  the  Conunission  and  open 
for  public  inspection. 

Cuinateat  date:  January  16.  1U91,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  this  notice 

9.  CanStalea  PHialeum  Marketinj; 

(Dorket  No  ClQl-lS-OCX)) 

Take  notice  that  on  November  29 
1P90,  CanStales  Petroleum  Marketing 
(CanStates).  c/o  CanStales  Ca« 
Marketing,  \12D  Sunl.ife  Plaza,  144 
Fourth  Avenue,  SW.,  Calgary.  Alberta, 
Canada  T2P  3N4,  filed  an  application 
pursuant  to  sections  4  and  7  of  the 
.Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  an  unlimited- 
term  blanket  certificate  with  prcgranted 
abandonment  authorizing  the  sale  for 
resale  in  interstate  commerce  of  (1)  .Ml 
NGP.'X  categories  of  gas  subject  to  the 
Commission's  NCA  jurisdictiim.  (2) 
imported  natural  gas  and  liquified 
natural  gas.  and  (3)  gas  purchased  from 
irrteistale  pipelines  such  as  gas 
purchased  under  pipeline  interruplible 
sales  certificates,  all  as  more  fully  set 
f  jrth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspeciton. 

Comment  date:  January  16.  1991.  m 
accordance  with  Standard  Paragraph  ) 
ill  the  end  of  this  notice. 


10.  Arcadian  Corp. 
(Docket  No.  C191-1-000| 

Take  notice  that  on  October  3. 1990. 
as  supplemented  on  December  24, 1990, 
Arcadian  Corporation  (Arcadian)  of 
6750  Poplar  Avenue,  suite  600,  Memphis, 
Tennessee  38138.  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission'i  (Commission)  regulations 
thereunder  for  an  unlimited-ferm 
blanket  certificate  with  pregranted 
abandonment  authorizing  the  sale  for 
resale  in  interstate  commerce  of  natural 
gas  subject  to  the  Commission's  NGA 
jurisdiction  includiog  Canadian  gas  and 
ISS  gas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Commert  date:  January  16. 1991,  in 
accordance  with  Standard  Paragrnph  I 
at  the  end  of  this  notice 

11.  Bonneiille  Futsls  Marketing  Corp. 

(Docket  No.  ClSl-lft-OOO) 

Take  aolice  that  on  December  17. 
1990.  Bonneville  Fuels  Marketing 
Corporation  (Bonneville  Fuels)  of  1600  - 
Broadway.  Denver.  Colorado  80202,  filed 
an  application  pursuant  to  sections  4 
and  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Comnussion's  (Commission)  regulations 
thereunder  for  an  uniimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sale  for  resale 
in  interstate  commerce  of  imported 
natural  gas  and  gas  purchased  under 
any  existing  or  subsequently  approved 
pipeline  blanket  certificate  authorizmg 
mterruptible  sales  tor  resale  of  surplus 
system  supply  gas.  ail  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Ccr-.-nent  date:  January  16, 1991,  in 
accordance  with  Standard  Paragraph  ) 
at  the  end  of  this  notice. 


Contract  date  rate 

schedule  sarvioe 

type 


9-15-90.  FT-1, 

Firm. 

9-15-90.  rr-1, 

Ftrm. 

9-15-90.  FT-1. 

Firm 

3-?6-87.  IT. 
IrMrruptitM 


Related  docket, 
•tart  up  date 


ST9 1-5246-000 
11-1-90 

ST91 -5241-000 
11-1-90 

ST91 -5242-000 
11-1-90 

ST91 -31 54-000 
10-12-90 


12.  Canadian  Hydrocarbons  Marketing 
(U.S.)  Inc. 

(Docket  Nu  CHn-19-OOO) 

Take  notice  that  on  December  13. 
1990.  Canadian  Hydrocarbons 
Marketing  (U.S.)  Inc.  (Canadian 
Hydrocarbons),  c/o  Canadian 
I  lydrocarbons  Marketing,  Inc..  suite 
1820,  SunLife  Plaza,  144-4th  Avenue 
SW..  Box  44,  Calgary,  Alberta,  Canada 
T2P  3N'4,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interslate  commerce  of  natural 
gas  over  which  the  Commission  has  or 
retains  jurisdiction  including  Canadian 
gas.  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  January  16, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18th  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  prolestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  musi  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules, 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  the 
Commission's  staff  may.  within  45  days 
after  the  issuance  of  the  instant  notice 
by  the  Commission,  file  pursuant  to  rule 
214  of  the  Commission's  Procedural 
Rules  (18  CFR  385.214]  a  moUon  to 
intervene  or  notice  of  intervention  and 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (13  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  he 
deemed  to  be  authonzed  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant  to 
section  7  of  the  Natural  Gas  Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  w'th  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
2M26  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Ccmmission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  proteslants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  prov  ided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing 
Liflwood  A.  Wataoa  )r.. 

Acting  Secretary- 

[FR  Doc.  91-321  Filed  1-7-91,  8:45  am] 

BILLING  COOC  (717-01-41 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 

License  Number:  2910. 

Name:  Iris  Montana-Lilerena  dba 
I.M.L.  International  Freight  Forwarding 
Co. 

Addresses:  3595  N.W.  154  Terrace. 
Miami,  LF  33054, 

Date  Revoked:  November  23.  1990. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 

License  Number:  3021. 

Name:  Air-Sea  International  Inc. 

Addresses:  P.O.  Box  68,  Grapevine. 
TX  76051. 

Date  Revoked:  November  26, 1990. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  1982R. 

Name:  Croft  &  Scully  Co.,  Inc. 

Addresses:  222  North  Sepulveda  Blvd., 
suite  1505,  El  Segundo,  CA  90245. 

Date  Revoked:  November  26,  1990. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  2643. 

Name:  James  G.  Wiley  Co.  of  San 
Francisco. 

Addresses:  P.O.  Box  2837,  San 
Francisco.  CA  94126-2837. 

Dote  Revoked:  November  28.  1990. 

Reason:  Surrendered  license 
voluntarily 

License  Number  2639. 

Name:  Clyde  Ross  Albright.  Jr.  dba 
Cross  International. 

Addresses:  1806  West  Main  Street. 
Louisville.  KY  40203. 

Date  Revoked:  November  29, 1990. 

Reason:  Failed  to  furnish  a  vabd 
surety  bond. 

License  Number:  2862. 

Name:  Omega  Forwarding.  Inc. 

Addresses:  8499  N.W.  54th  Street. 
Miami,  FL  33186. 

Date  Revoked:  December  1, 1990. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 


License  Number  482. 

Name:  Encargos  International,  Inc. 

Addresses.  145-34  IS'th  Street. 
Jamaica,  NY  11434. 

Date  Revoked:  December  9. 1990. 

Reason:  Failed  to  furnish  a  valid 
surety  bond. 
Br>ant  L.  VanBrakle. 
Ad.ng  Director  Bureau  of  Domestic 
Regulation. 
[FR  Doc.  91-242  Filed  1-7-91;  8:43  amj 

BtLUlM  COM  CTW-ai-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
November  13, 1990 

In  accordance  with  §  217.5  of  its  rules 
regarding  availability  ol  mformhtion. 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  November  13.  1990.'  The 
directive  was  issued  to  the  Federal 
Resen-e  Bank  of  New  York  as  follows: 
The  information  reviewed  al  this  meetinfi 
suggests  a  weakej^-.^  i;;  CwC.^omic  activity. 
Total  nonfartr.  pa\  roll  employmejit  declined 
further  in  October,  reflecting  sizable  )ob 
losses  in  manufttctunr.g  and  construction,  the 
civilian  unemployme.it  rate  held  steady  at  5.7 
percent.  Industrial  production  declined 
sharply  in  October  after  nsing  moderately 
during  the  summer.  Coi  iuinei  spending  is 
esliraated  to  have  fiatt.ned  out  in  real  termt 
over  .August  and  September  when  a  surge  in 
energv  prices  caused  a  substantial  drop  in 
real  disposable  .ncome  Advance  indicators 
of  business  cap'tal  spendinu  point  to 
considerable  softening  in  mvestmeni  in 
coming  months  Residential  construction   , 
weakened  furthei  m  the  third  quarter  The 
nominal  U.S.  mert.r.andise  trade  deficit 
widened  substaniidlly  m  Iaiy-.Augu*t  from  its 
average  rate  in  the  second  quarter  as  imports 
strengthened.  Markedly  hijiher  oil  prices  h&ve 
boosted  consumer  and  producer  pnces  in 
recent  months.  The  latest  data  on  latwr  cof.ts 
suggest  some  slight  improvement  from  earlier 
trends. 

Most  interest  rates  have  fallen  somewhat 
since  the  Ccrr.raittee  on  October  2  !n  foreign 
exchange  markets,  the  trade- weigh  led  valte 
of  the  dollar  in  terms  of  the  other  G-iO 
currencies  has  declined  cor»siderably  furthat 
over  the  intermeeling  period. 

In  October,  M2  grew  only  slightly  after  t.vo 
months  of  relatively  rapid  expansion,  while 
M3  was  about  unchanged.  Through  October, 
expansion  of  M2  was  estimated  to  be 
somewhat  below  the  middle  of  the 
Committees  range  for  the  year  and  growth  of 
M3  near  the  lower  end  of  its  range. 


'  Copies  of  ihp  Record  of  policy  actions  of  the 
Commiltee  for  the  mt-etrng  of  Ncvemt)«r  13  1900. 
are  available  upon  requetl  to  The  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washingtoa  DC  205»i. 


BEST  COPY  AVAILABLL 
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Expansion  of  total  domestic  nonfinancidl 
debt  appears  to  have  been  near  the  midpoint 
of  its  monitoring  range. 

The  Federal  Open  Market  Committee  sepks 
monetary  and  financial  conditions  that  will 
foster  price  stability,  promote  growth  in 
output  on  a  sustainable  basis,  and  contribute 
to  an  improved  pattern  of  internationiil 
transactions.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  in 
|iily  reaffirmed  the  range  it  had  established  in 
February  for  M2  growth  of  3  to  7  perreni, 
measured  from  the  fourth  quarter  of  1989  to 
the  fourth  quarter  of  1990.  The  Committee  in 
liily  also  retained  the  monitoring  rariRe  of  5  to 
9  percent  for  the  year  that  it  had  set  for 
growth  of  total  domestic  nonfinancial  debt. 
With  regard  to  M3.  the  Committee  recognized 
that  the  on-going  restructuring  of  thrift 
depository  institutions  had  depressed  its 
growth  relative  to  spending  and  total  credit 
more  than  anticipated.  Taking  account  of  the 
unexpectedly  strong  M3  velocity  the 
Committee  decided  in  |uly  to  reduce  the  1990 
rsnge  to  1  to  5  percent.  For  1991.  the 
Committee  agreed  on  provisional  ranges  for 
monetary  growth,  measured  from  the  fourth 
quarter  of  1990  to  the  fourth  quarter  of  1991, 
for  2'.'^  to  6W  percent  for  M2  and  1  to  5 
percent  for  M3.  The  Committee  tentatively 
set  the  associated  monitoring  range  for 
growth  of  total  domestic  nonfinannal  debt  at 
4'ii  to  8V4  percent  for  1991  The  behavior  of 
the  monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the  economy 
and  financial  markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
decrease  slightly  the  existing  degree  of 
pressure  on  reserve  positions.  Taking  account 
of  progress  toward  pnce  stability,  the 
strength  of  the  business  expansion,  the 
behavior  of  the  monetary  aggregates,  and 
development  in  foreign  exchange  and 
domestic  financial  markets,  slightly  greater 
reeerve  restraint  might  or  somewhat  lesser 
reserve  restraint  would  be  acceptable  in  the 
intermeeting  period  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  growth  of  both  M2  and  M3 
over  the  penod  from  September  through 
December  at  annual  rates  of  about  1  to  2 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  December  31, 1990 
Normand  Bernard, 

Assistant  Secretary,  'jderal  Open  Market 
Committee. 
ire  Doc.  91-251  Filed  1-7-91;  8:45  am] 

WUJNO  COM  •210-01-41 


Fle«t-Norstar  Financial  Group,  Inc.; 
Acquisitions  of  Companies  Engaged  in 
Ptrmisslbie  Nonbanldng  Activities; 
Corrsctlon 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  90- 
29529)  published  at  pages  51961-«2  of 
the  issue  for  Tuesday.  December  18, 
1990. 


Under  the  Federal  Reserve  Bank  of 
Boston,  the  entry  for  Fleet/Norstar 
rinancial  Group,  Inc.  is  amended  to  read 
as  follows: 

1.  Fleet/Norstar  Fir\ancial  Group,  Inc., 
Providence,  Rhode  Island:  to  acquire 
Robinson  Securities  Division  of  John 
Dawson  *  Associates,  Inc.,  Chicago, 
Illinois,  through  their  subsidiary  Norstar 
Brokerage  Corporation,  New  York,  New 
York,  and  thereby  engage  in  providing 
r-tail  securities  brokerage  service  solely 
as  agent  for  the  account  of  customers 
pursuant  to  S  225,25(b)(15)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must  be 
received  by  January  15, 1991. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  2. 1991. 
lennifer  |.  |ohnson. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-252  Filed  1-7-91;  8:45  am| 

BII^INO  COOC  UIO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
lOocketNo.  90N-0349] 

Hemoglobin-Based  Oxygen  Carriers: 
Draft  Points  to  Consider;  Availability 

agency:  Food  and  Diug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  points  to  consider 
(PTC)  document  for  hemoglobin-based 
c  xysjen  carriers  (HBOC's).  The  Center 
for  Biologies  Evaluation  and  Research 
(CBER)  has  reviewed  data  from  studies 
with  HBOC  products  and  data  on 
HBOC's  that  have  been  modified  in 
various  ways.  Unexplained  clinical 
reactions  of  varying  intensity  and 
severity  have  been  observed  in  limited 
clinical  trials  and  have  raised  concern. 
Therefore,  CBER  believes  that  HBOC 
products  should  be  evaluated 
thoroughly.  This  document  discusses 
aspects  of  testing  that  CBER  considers 
important  at  this  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  document  to  the 
Congressional.  Consumer,  and 
International  Affairs  Staff  (HFB-142), 
Food  and  Drug  Administration.  Metro 
Park  North,  Bldg.  No.  3,  rm.  109.  5600 
Fishers  Lane,  Rockville.  MD  20857.  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 
request.  Submit  written  comments  on 
the  draft  PTC  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 


and  Drug  Administration,  rm.  4-62,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Requests  for.  and  comments  on  the 
draft  PTC  document,  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this  notice. 
Copies  of  the  draft  PTC  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p  m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  Other  Information  Regarding  This 
Notice  Contact: 
Andrea  Chambiee,  Center  for  Biologies 

Evaluation  and  Research  (HFB-132). 

Food  and  Drug  Administration.  8800 

Rockville  Rike,  Bethesda.  MD  20892, 

301-295-8188. 

For  Information  on  Submitting  Written 
Requests  for  Copies  of  the  PTC 
Document  Contact: 
Marilyn  Veek,  Congressional, 

Consumer,  and  International  Affairs 

Staff  [HFB-142)  (address  above),  301- 

295-8228, 

SUPPtfMENTARY  INFORMATION:  Products 
that  could  be  used  as  adjuncts  or 
alternatives  to  transfusion  of  red  blood 
culls  have  been  under  development  for 
many  years.  One  developmental 
approach  has  utilized  hemoglobin 
derived  from  red  blood  cells.  Although 
these  products  have  been  referred  to  as 
"blood  substitutes"  or  "red  blood  cell 
substitutes,"  this  document  uses  the 
broader  designation  "hemoglobin-based 
oxygen  carriers"  (HBOC's). 

FDA  is  announcing  the  availability  of 
a  draft  PTC  document  to  facilitate 
development  of  HBOC's  and  to  foster 
communications  between  CBER  and 
individuals  interested  in  submitting 
investigational  new  drug  applications 
(IND's)  and  product  license  applications 
to  CBER.  As  with  other  PTC  documents 
circulated  by  FDA,  this  document  is  not 
intended  to  be  all-inclusive  for  this 
product  type  and  certain  information 
may  not  be  applicable  in  all  situations. 
This  document  does  not  set  forth 
requirements,  but  is  intended  to  provide 
useful  information. 

In  preparing  this  document.  CBER 
considered  the  results  of  previous 
animal  and  clinical  testing  of  these 
products  and  the  recommendations  from 
a  meeting  of  the  Blood  Products 
Advisory  Committee  and  consultants  on 
March  14  and  15. 1990.  CBER  has 
reviewed  data  from  studies  in  animals 
and  humans  conducted  with  products  in 
varying  stages  of  purity,  including 
simple  hemolysates,  stroma-free 
hemoglobin  and  crystalline  hemoglobin. 
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CBER  has  also  reviewed  data  on 
HBOC'i  that  have  been  modified  in 
various  ways. 

Unexplained  clinical  reactions  of 
varying  intensity  and  severity  have  been 
observed  in  limited  clinical  trials  and 
have  raised  concern.  The  data  have 
demonstrated  that  multiple  organs  and 
systems  have  been  affected,  including 
kidney,  liver,  lung,  and  the 
cardiovascular  and  central  nervous 
systems.  In  addition,  other  effector 
systems,  including  those  utilizing 
complement  kinins  and  cytokines,  may 
be  activated  and  the  reticuloendothelial 
system  may  be  affected. 

Because  the  underlying  cause  for 
many  of  the  observed  effects  is  not 
known,  CBER  believes  that  HBOC 
products  should  be  evaluated 
thoroughly.  The  draft  PTC  document  is 
intended  to  facilitate  product 
development  and  communication 
between  CBER  and  individuals 
interested  in  making  applications  to 
CBER.  It  discusses  aspects  of  testing 
that  CBER  considers  important  at  this 
time.  While  the  draft  PTC  document 
primarily  addresses  safety  concerns, 
manufacturers  should  consider  their 
approach  to  demonstrating  efficacy  at 
an  early  stage  in  development.  Efficacy. 
as  well  as  safety,  should  be 
demonstrated  under  experimental 
conditions  that  mirror  the  intended 
clinical  use. 

Dated:  December  28, 1990. 
Alan  L.  Hoeting. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  ffl-254  Filed  1-7-91;  8:45  am] 

BILLING  CODE  41W-01-N 


[Docket  No.  90N-04581 

Drug  Export;  Dopamine  Hydrochlortde 
Injection,  USP 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lyphomed,  Division  of  Fujisawa 
USA,  Inc.,  has  filed  an  application 
requesting  approval  for  the  export  of  the 
human  drug  dopamine  hydrochloride 
injection.  USP  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  rm 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  dT\\%i 
under  the  Drug  Export  Amendments  Act 


of  1986  should  also  be  directed  to  the 

contact  person. 

FOR  FURTHER  INFOinMTION  CONTACT 

Frank  R.  Farzari.  Division  of  Drug 
Labeling  Compliance  (HFD-313).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-295- 
8073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  fjTOvisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  seU  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  apphcation  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  Gling  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Lyphomed.  Div.  of  Fujisawa  USA,  Inc., 
2045  North  Cornell  Ave.,  Melrose  Park, 
IL  60160-1002.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
drug  dopamine  hydrochloride  injection, 
USP  to  Canada,  this  drug  is  indicated 
for  the  correction  of  hemodynamic 
imbalances  present  in  the  shock 
syndrome  due  to  myocardial  infarcbon. 
trauma,  endotoxic  septicemia,  open 
heart  surgery,  renal  failure  and  chronic 
cardiac  decomposition  as  in  congestive 
failure.  The  application  was  received 
and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  November 
20, 1990.  which  shall  be  considered  the 
filing  dale  for  the  purpose  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  January  18, 1991, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 


This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sec.  802 
(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.44), 

Dated:  December  24. 1990. 
Sammie  R,  Yoons, 

.Acting  Director.  Off  ice  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 
[FR  Doc.  91-253  Filed  1-7-91:  8:45  am] 
WLLINO  COOC  41«0-»1-M 


Healtti  Care  Financing  Administratton 

IBPD-69S-PN) 
RIN  0938-AE85 

Medicare  Program;  National 
Standardization  of  "Giobai  Surgery" 
Policy 

aqehcy:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Proposed  notice  


summary:  This  notice  announces  a 
uniform  national  "global  surgery  '  policy 
to  be  used  by  all  Medicare  carriers.  The 
notice  proposes  definitions  for  all  of  the 
components  that  would  be  considered 
part  of  the  national  global  surgery- 
policy.  Establishing  this  policy  is 
necessary  for  the  implementation  of 
section  6102  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  that  provides 
for  payment  of  Medicar*  physician 
services  under  a  resource-based  relative 
value  scale  fee  schedule  beginning  in 
1992.  We  are  considering  implementing 
this  pohcy  beginning  July  1. 1991  to 
minimize  possible  confusion  between 
paj-ment  issues  ansing  from  the  fee 
schedule  implementation  and  those 
resulting  from  this  policy 
standardization. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  March  11. 1991. 
ADDRESSES:  Mail  comments  to  the 
following  address; 
Health  Care  Financing  Administratioa 

Department  of  Health  and  Human 

Services.  Attention;  BPD-69&-PN.  P.O. 

Box  26676.  Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H,  Humphrey 

Building.  200  Independence  Ave  SW.. 

Washington.  DC.  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard,  Baltimore, 

Maryland. 
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Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments.  In 
commenting,  please  refer  to  file  code 
BPD-696-PN.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Ave.  SW..  Washington, 
DC  on  Monday  through  Friday  of  each 
week  from  8:30  a.m.  to  5  p.m.  (phone: 
202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT. 
Terrence  L  Kay,  (301)  966-4494. 
tUPPtEMENTARV  INFORMATION: 

1.  Background 

A.  Legislation 

On  December  19. 1989,  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
L.  lUl-239)  was  enacted.  Section  6102  of 
Public  Law  101-239  amended  title  XVllI 
of  the  Social  Security  Act  (the  Act)  by 
adding  a  new  section  1848,  Payment  for 
Physicians'  Services.  New  section  1848 
of  the  Act  provides  for  replacing  the 
current  reasonable  charge  payment 
mechanism  of  actual,  customary,  and 
prevailing  charges  with  a  resource- 
based  relative  value  scale  (RBRVS)  fee 
schedule  beginning  in  1992. 

Specifically,  section  1848  requires  that 
the  fee  schedule  include  national 
uniform  relative  values  for  all 
physicians'  services.  The  relative  values 
must  consist  of  three  components: 
Physician  work,  practice  expense 
(overhead),  and  the  cost  of  malpractice 
insurance  (physician  liability).  A 
national  budget-neutral  conversion 
factor  must  be  calculated.  A  geographic 
practice  cost  index  (GPCI)  that 
measures  the  differences  between 
Medicare  payment  localities  and  the 
national  average  in  the  relative  cost  of 
furnishing  each  of  the  three  components 
must  be  incorporated  to  produce  locality 
fee  schedule  amounts  for  each  Medicare 
payment  locality. 

The  fee  schedule  amount  for  a  given 
service  in  a  given  locality  will  be 
computed  as  follows;  The  relative  value- 
units  of  the  work,  practice  expense,  and 
malpractice  components  will  each  be 
adjusted  by  its  respective  CPCI.  The 
total  adjusted  relative  values  will  then 
be  multiplied  by  the  national  conversion 
factor  to  arrive  at  the  fee  schedule 
amount. 

B.  Need  for  Standardization 

Since  the  fee  schedule  for  physicians' 
services  is  based  on  national  relative 
values,  national  uniform  definitions  of 
services  must  be  established.  Without 
standardization  of  these  ser\ices,  it 


would  not  be  possible  to  compute  a 
budget-neutral  conversion  factor  with 
any  degree  of  accuracy.  Standardization 
is  also  necessary  to  assure  equitable 
payment  amounts,  that  is,  to  assure  that, 
nationwide,  payment  is  made  for  the 
same  amount  of  work  and  resources 
involved  in  furnishing  the  specific 
service. 

Surgical  services  make  up  about  one- 
third  of  all  billings  for  physician  services 
and  are  expected  to  be  about  $9  billion 
in  fiscal  year  1990.  Under  the  global 
surgery  concept,  surgeons  bill  a  single 
fee  for  all  their  services  usually 
associated  with  a  surgical  procedure. 
Currently,  all  intraoperative  services 
necessary  for  the  surgery  itself  and 
follow-up  care  such  as  hospital  and 
office  visits  and  services  such  as 
removal  of  sutures  and  casts  are 
normally  included.  In  many  cases,  pre- 
operative visits  also  are  included.  The 
practice  of  global  billing,  however, 
varies  from  one  area  of  the  country  to 
another. 

All  Medicare  carriers  use  the  concept 
of  global  fees  for  major  surgical 
procedures.  There  are,  however, 
significant  variations  among  Medicare 
carriers  in  defining  pre-operative  and 
post-operative  penods  of  care  and  the 
specific  services  furnished.  Recent 
surveys  of  carriers  by  our  agency  and 
the  Physician  Payment  Review 
Commission  (PPRC)  yielded  similar 
results.  They  showed  that  carriers 
include  pre-operative  visits  by  the 
primary  surgeon  in  about  55  percent  of 
the  cases  reviewed,  and  post-operative 
visits  were  included  in  about  90  percent 
of  the  cases  reviewed.  The  variation  in 
policy  among  carriers,  however,  is 
striking.  For  example,  pre-operative 
periods  range  from  0  to  30  days,  and 
post-operative  periods  range  from  0  to 
270  days  depending  on  the  procedure. 

C.  Concerns 

Implementation  of  the  RBRVS  fee 
schedule  will  likely  have  significant 
redistributional  effects  among  types  of 
services  and  specialties.  Preliminary 
simulations,  for  example,  suggest  that 
program  payments  for  surgical  services, 
in  the  aggregate,  would  be  16  percent 
less  under  the  fee  schedule,  while 
payments  for  evaluation  and 
management  services  would  be  27 
percent  greater. 

We  believe  lowered  payments  for 
surgical  services  under  the  RBRVS  fee 
schedule  could  provide  an  incentive  for 
surgeons  to  "unbundle"  services  now 
included  within  a  global  fee  and  bill 
separately  for  some  pre-  and  post- 
operative services.  "Unbundling"  is  the 
term  describing  a  physician's 
fiagmentation  of  a  procedure,  into  its 


component  parts,  billing  separately  as  if 
each  component  were  performed  as  a 
separate  surgical  procedure.  Separate 
billing  for  post-operative  visits 
previously  included  in  the  surgical  fee  is 
another  example  of  unbundling.  This 
process  can  result  in  charges  that  are 
much  higher  than  if  the  total  procedure 
was  correctly  described  and  billed  as  a 
single  service.  The  increased  value  of 
visits  and  consultations  under  the  fee 
schedule  could  add  to  the  incentive  of 
some  physicians  to  "unbundle". 
Unbundling  could  provide  a  means  for  a 
surgeon  to  compensate  for  expected 
payment  reductions  for  surgery  under 
the  RBRVS  fee  schedule.  "Unbundling" 
is  not  a  new  concept,  and  all  third  party 
payors,  private  insurers  as  well  as 
Medicare,  are  concerned  about  it. 

The  PPRC  issued  its  recommended 
global  surgery  policy  in  its  1989  annual 
report.  In  summary,  the  PPRC's  policy 
would  include  only  in-hospital  visits  the 
day  before  and  the  day  of  the  surgery, 
normal  intra-operative  services,  and  all 
usual  post-operative  services  including 
both  hospital  and  office  visits  up  to  90 
days  after  the  surgery.  The  PPRC  would 
exclude  from  its  policy  the  surgeon's 
initial  evaluation  and  consultations,  all 
pre-operative  office  visits,  and  any 
additional  surgery  related  to  the  initial 
S'lrgery. 

The  PPRC's  recommended  po!icy  is 
narrower  than  the  current  policy 
followed  by  many  Medicare  carriers. 
We  believe  the  PPRC's  recommendation 
would  further  encourage  physicians  to 
"unbundle"  and  bill  for  services 
previously  included  in  the  global  fee. 
The  Center  for  Health  Economics  and 
Research  (CHER)  recently  provided  data 
tables  showing  pre-  and  post-operative 
visits  associated  with  surgery  for  the  TOO 
most  frequently  billed  surgical 
procedures  paid  for  by  Medicare.  The 
study  shows  that  in  the  overwhelming 
majority  of  the  cases  reviewed, 
physicians  do  not  presently  bill  for  visits 
commonly  included  in  the  global  surgery 
package  outside  of  the  carrier's  global 
charge  period.  A  narrower  global 
surgery  policy  could  result  in  billing  for 
services  previously  included  as  part  of 
the  global  fee. 

The  global  surgery  policy  selected  for 
Medicare  should  not  be  narrower  than 
the  policy  followed  by  most  carriers 
today.  Indeed,  a  case  could  be  made  for 
a  policy  broader  than  that  existing  today 
because  of  the  added  incentive  provided 
for  "unbundling"  under  the  fee  schedule. 
In  either  case,  we  do  not  believe  the 
physician  community  would  be 
disadvantaged  by  either  policy.  In 
computing  the  relative  values  for  the 
national  uniform  global  surgeries,  we 
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would  add  the  value  of  the  visits 
presently  paid  for  separately  by  some 
carriers  to  the  value  of  the  surgery  to 
arrive  at  a  total  value  for  the  global 
surgery. 

n.  Provisions  of  this  Proposed  Notice 

A  discussion  of  the  components  of  our 
proposed  uniform  national  global 
surgery  policy  follows: 

A.  Initial  Evaluation  and/or 
Consultation  by  the  Primary  Surgeon 

About  40  percent  of  all  Medicare 
carriers  currently  include  in  the  global 
surgery  fee  the  initial  evaluation/ 
consultation  by  the  primary  surgeon  to 
determine  the  need  for  surgery.  The  time 
period  among  carriers  for  including  the 
initial  evaluation/consultation, 
however,  ranges  from  3  to  7  days  before 
the  surgery.  If  the  decision  is  made  not 
to  do  the  surgerj',  the  surgeon  may  bill 
separately  for  the  evaluation/ 
consultation  in  all  cases.  The  PPRC 
recommends  that  the  initial  evaluation/ 
consultation  be  excluded  from  the  global 
surgery  fee. 

We  agree  with  the  PPRC  and  propose 
that  the  initial  evaluation/consultation 
be  paid  for  separately.  It  is  a  distinct, 
readily  identifiable  service  that  is 
furnished  whether  or  not  the  surgery  is 
performed.  The  value  of  the  initial 
evaluation/consultation  work  is  the 
same  whether  the  surgery  is  performed 
or  not.  Further,  we  are  always  billed 
when  the  surgery  is  not  performed  and 
are  probably  billed  in  many  cases  when 
the  initial  evaluation/consultation  is 
included  in  the  global  surgery  fee.  In  the 
case  of  elective  surgery,  we  believe  the 
initial  evaluation/consultation  probably 
takes  place  more  than  3  to  7  days  before 
the  surgery.  We  believe  it  is  preferable 
from  both  a  policy  and  an  operational 
standpoint  to  always  pay  for  the 
consultation  separately. 

The  underlying  concept  of  the  fee 
schedule  is  to  uniformly  base  payment 
on  the  resources  involved  in  furnishing  a 
service.  Paying  for  consultations 
separately  in  all  cases  will  do  this.  A 
disadvantage  of  allowing  separate 
billing  of  the  initial  evaluation/ 
consultation  is  that  it  would  subject  the 
program  to  possible  upcoding  of  the 
level  of  consultation  billed.  Currently, 
consultations  are  billed  using  three 
levels  of  codes  reflecting  varying  levels 
of  effort.  The  program,  however,  can  be 
protected  from  financial  risk  by 
adjusting  the  budget-neutral  conversion 
factor  calculation  by  factoring  in  the 
additional  consultations  that  are  now 
included  in  the  global  surgery  fee  by 
some  carriers,  and  the  expected  level  of 
upcoding. 


B.  Pre-operative  Visits 

The  majority  of  Medicare  carriers 
include  pre-operative  hospital  and  office 
visits  for  periocb  averaging  from  3  to  5 
days  before  the  date  of  the  surgery 
within  the  global  surgery  fee.  The  PPRC 
recommended  a  global  surgery  policy  of 
including  only  pre-operative  hospital 
visits  that  occur  the  day  before  and  the 
day  of  the  surgery. 

We  believe  the  global  surgery  fee 
should  include  the  total  work  required 
for  the  surgeon  to  complete  the  service 
once  the  decision  for  surgery  is  made. 
We  are  therefore  proposing  a  pre- 
operative policy  that  does  not  include  a 
specific  number  of  days,  but  instead 
includes  all  normal  pre-operative  visits, 
in  or  out  of  the  hospital,  made  by  the 
primary  surgeon  from  the  time  of  the 
consultation  when  the  decision  to  have 
the  surgery  is  made.  (Under  this 
proposed  rule,  surgeons  could  always 
bill  separately  for  services  unrelated  to 
the  surger>'  regardless  of  when  they 
were  furnished.) 

We  believe  this  policy  reflects  the 
practice  that  most  surgeons  already 
follow.  Once  the  surgical  consultation 
occurs,  we  blieve  no  additional  visits  by 
the  surgeon  are  usually  necessary  until 
the  surgeon  sees  the  patient  the  day  of 
or  the  day  before  the  surgerj'  in  the 
hospital.  Also,  by  not  setting  a  specific 
number  of  days,  for  example,  5,  we  are 
less  susceptible  to  "gaming"  the  system, 
for  example,  by  scheduling  visits  on 
days  falling  just  outside  of  any  fixed 
time  period.  Such  as  day  6  or  7. 

We  also  realize,  however,  that  a 
specific  number  of  days  may  be 
necessary  for  operational  purposes.  We 
are  interested  in  receiving  comments 
from  the  physician  community  as  to 
whether  a  specific  number  of  days  for 
pre-operaive  visits  is  preferable. 
Additionally,  we  are  soliciting 
comments  on  the  period  of  time  that 
would  be  sufficient  to  cover  most  pre- 
operative periods  begirming  with  the 
initial  consultation  (for  example,  30 
days). 

One  possible  objection  to  this  general 
policy  is  that  it  would  not  allow  the 
surgeon  to  bill  for  services  furnished  to 
seriously  ill  patients  who  need  to  be 
stabilized  before  surgery.  We  believe, 
however,  that  medical  physicians,  not 
surgeons,  are  usually  responsible  for 
stabilizing  patients  before  surgery.  In 
unusual  cases  when  the  surgeon  is 
actively  involved  in  treating  the  patient 
by  providing  visits  before  surgery,  we 
would  allow  payment  when 
documentation  justifying  the  medical 
necessity  of  the  surgeon's  service  is 
submitted. 


C.  Intraoperative  Services 

The  American  Medical  Association's 
(A.MA)  Current  Procedural  Terminolgoy 
(CPT)  contains  codes  and  brief 
descriptions  of  all  physicians'  services. 
We  believe  there  is  a  general 
understanding  by  physicians  and 
insurers  that  intra-operative  services, 
normally  a  usual  and  necessary  part  of  a 
surgical  procedure,  are  included  as  part 
of  the  global  surgery  concept.  Both  we 
and  the  PPRC  propose  that  these  normal 
intra-operative  services  be  included  in 
the  global  surgerj'  policy. 

We  believe  the  inconsistencies  that 
exist  concerning  the  specific  services 
that  should  be  included  as  part  of  a 
surgical  procedure  should  be  eliminated 
so  that  there  v\ill  be  a  unfiorm  national 
global  surgery  policy.  Our  carrier 
medical  directors  have  expressed 
concern  that  there  is  an  even  greater 
potential  for  unbundling  of  the  intra- 
operative services  than  for  unbundling 
of  pre-  and  post-operative  services.  We 
plan  to  work  with  the  carrier  medical 
directors,  the  physician  community,  and 
the  PPRC  to  arrive  at  a  clear 
understanding  for  each  global  surgery 
package  to  identify  exactly  the  usual 
and  necessary  intra-operative  services 
for  each  surgery.  We  plan  to  include  the 
specific  procedures  and  procedure  codes 
in  manual  instructions. 

D.  Complications  Following  Surgery 

The  PPRC  recommendation  does  not 
include  return  trips  to  the  operating 
room  for  complications  arising  following 
surgery  in  its  global  surgery  policy.  We 
would  include  some  return  trips  in  our 
global  surgery  policy,  and  thus,  we 
would  make  no  additional  payment 
beyond  the  global  surgery  fee.  Many  of 
our  carriers  already  follow  this  policy. 
We  believe  the  global  surgery  fee  should 
coverall  of  the  surgeon's  services 
necessary  for  successful  completion  of 
the  surgery  under  normal  circumstances. 
We  believe  this  is  the  current  practice  of 
most  surgeons  and  that  they  do  not 
usually  bill  for  additional  services  such 
as  re-suturing.  We  do  recognize  that 
unforeseen  circumstances  can  ccur.  and 
an  exceptions  process  would  be 
established  to  allow  additional  payment 
under  certain  circumstances. 

We  are  considering  three  methods  of 
implementing  this  policy: 

•  One  method  would  be  to  include  all 
re-operations  for  complications  that 
occur  within  a  specific  time  period  after 
the  initial  surgery.  This  period  could  be 
24  hours.  72  hours,  or  the  remainder  of 
the  inpatient  stay.  An  exceptions 
process  cculd  be  established  for  dealing 
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with  re-operations  in  highly  unusual 
cases. 

•  Another  method  would  be  to 
compile  a  list  of  complications,  which  if 
required,  should  be  done  at  no  extra 
charge  by  the  surgeon.  Examples  of 
these  complications  include  wound 
complications  such  as  dehiscence, 
infection,  and  hemorrhage;  other 
examples  include  cystitis,  post-operative 
bleeding,  and  Intubation  injuries. 
Additional  payment  would  be  allowed 
outside  of  the  global  fee  for  re- 
operations, which  because  of  the 
severity  of  the  illness  or  other 
circumstances,  could  not  ordinarily  be 
anticipated  or  prevented. 

•  The  third  method  would  be  to  use  a 
combination  of  a  specific  time  period 
and  a  list  That  is,  a  list  of  complications 
that  must  be  included  in  the  global  fee. 
regardless  of  the  time  period,  would  be 
combined  with  a  time  period  during 
which  no  payment  would  he  made  for 
re-operations  unless  documentation  of 
the  highly  unusual  circumstances 
justifying  additional  payment  is 
submitted. 

The  list  of  comphcations  could  be 
general  or  could  be  family  or  procedure 
specific.  We  are  interested  in  the  views 
of  the  medical  community,  especially  the 
surgical  specialties,  and  invite  public 
comment  on  this  matter. 

E.  Post-operalive  Visits 

Ail  carriers  currently  include  poet- 
cperative  visit  services  as  part  of  the 
gtobal  surgery  package,  although  the 
number  of  days  varies  by  carrier  and 
procedure.  The  PPRC  recommends  a 
standard  90-day  post-operative  period: 
the  global  surgery  would  include  all 
visits  by  the  primary  surgeon  during  this 
period  tinless  the  visit  is  for  a  problem 
unrelated  to  the  diagnosis  for  which  the 
surgery  is  performed.  Except  for  a  slight 
modificatiaa.  we  agree  with  the  PPRC 
recommendation.  Although  90  days  is 
ample  time  for  most  surgeries,  some 
surgeries — such  as  open  heart  surgery 
and  certain  orthopedic  procedures — 
require  a  longer  period  for  complete 
recovery.  We  proposed  to  include  all 
post-operative  visits  furnished  within 
go-days  after  the  date  of  surgery  in  our 
global  surgery  policy.  We  request 
suggestions  for  specific  surgeries  that 
would  require  longer  than  90  days  for 
complete  recovery,  and  we  request  that 
the  commenters  identify  the  number  of 
days  in  which  complete  recovery  could 
be  expected.  We  also  request  comments 
concerning  whether  the  post-operative 
period  should  be  defined  on  a 
procedure-specific  basis. 


F.  Minor  Surgeries  ("Starred 
Procedures")  and  "Scopies" 

The  surgery  section  of  the  AMA's  CPT 
contains  a  number  of  minor  surgeries 
and  endoscopic  procedures  ("scopies") 
that  are  not  tiadiliondlly  paid  for  under 
a  global  surgery  concept.  The  "starred" 
procedures  are  relatively  minor  surgical 
services  that  involve  a  readily 
identifiable  surgical  procedure  but 
i.^ciude  variable  pre-  and  post-operative 
services  that  usually  can  be  reported 
(that  is,  billed)  separately.  The  "scopies" 
are  diagnostic  procedures  that  may  or 
may  not  involve  actual  surgery  (for 
example,  removal  of  a  polyp).  The  CPT 
allows  visits  to  be  reported  in  addition 
to  the  "scopy"  if  a  readily  identifiable 
service  (for  example,  patient  evaluation) 
is  performed  in  addition  to  the  "scopy". 

Presently,  most  carriers  conform  to 
the  CPT  instructions  with  minor 
\ariations  as  to  when  visits  are  allowed 
in  addition  to  the  surgery  or  "scopy" 
being  performed.  However,  in  research 
on  this  issue,  using  1986  claims  data,  the 
CHER  found  that  physicians  do  not 
often  bill  for  office  visits  when 
performing  scopies.  Visit  bills  were 
submitted  for  only  18  percent  of 
proctosigmoidoscopies,  10  percent  of 
sigmoidoscopies,  and  2  percent  of  other 
common  scopies.  [Packaging  Diagnostic 
Test  Interpretation  and  Surgical 
Procedures  with  Office  Visits.  Center 
for  Health  Economic  Research,  April  25. 
1989.  J.  Bogen.  R.  Boutwell,  and  ]. 
Mitchell,  under  HCFA  Cooperative 
Agreement  No.  99-C-985241-04.  .\  copy 
(publication  number  PB  89-22382)  is 
available  from  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce.  5825  Port 
Royal  Road,  Springfield.  VA  22161.) 

Under  the  RBRVS  fee  schedule,  our 
payments  would  reflect  the  actual  work 
performed.  If  the  sole  purpose  of  a  visit 
is  to  have  a  minor  surgical  procedure  or 
"scopy"  performed,  we  would  not  pay 
for  both  a  visit  and  the  procedure.  On 
the  other  hand,  if  evaluative  services  are 
performed  unrelated  to  the  surgical 
procedure  or  "scopy".  we  would  pay  for 
a  visit. 

We  believe  consideration  also  must 
be  given  to  the  "bundlmg '  of  post- 
operative visit  services  related  to  the 
procedure  (for  example,  removal  of 
sutures)  into  the  payment  for  the 
procedure.  This  would  guard  against 
excessive  billing  for  procedures  not 
previously  billed.  We  are  therefore 
proposing  that  no  visit  generally  be  paid 
for  in  addition  to  a  "starred"  procedure 
or  "scopy".  unless  a  documented 
separately  identifiable  service  is 
furnished.  Further,  we  propose  not  to 
pay  separately  for  postoperative 


services  related  to  the  procedure  that 
occur  within  30  days  of  the  date  the 
procedure  is  performed. 

G.  Implementation  of  Standardized 
Global  Surgery  Definition 

The  Medicare  fee  schedule  for 
physicians'  services  must  be 
implemented  beginning  January  1. 1992, 
Section  1848(c)(4)  of  the  Act  requires  the 
establishment  of  a  uniform  system  for 
the  coding  of  all  physicians'  services 
paid  under  the  fee  schedule.  Before 
implementation,  we  must  calculate  fee 
schedule  amounts  and  transition 
payment  levels,  and  establish  a 
standard  definition  of  the  components  of 
global  surgery  and  any  new  code  policy. 
Carriers  will  also  be  implementing  the 
new  balance  billing  limits  of  section 
1848  of  the  Act  These  demands  will  be 
heaviest  during  the  last  half  of  calendar 
1991  when  they  will  be  competing  with 
existing  demands  such  as  conducting 
the  annual  participating  physician  and 
scppher  enrollment  process  and 
implementing  any  other  changes  that 
normally  occur  at  that  time  because  of 
new  legislation. 

Successful  implementation  can  be 
assured  only  if  changes  are  made  in 
manageable  increments,  with  the 
opportunity  to  satisfy  ourselves  and  the 
physician  community  that  the  changes 
are  made  correctly.  To  this  end.  we  are 
considering  implementing  the 
standardized  global  surgery  policy 
beginning  July  1. 1991.  which  is  8  months 
earlier  than  the  January  1, 1992  date 
mandated  by  Public  Law  101-239  for 
implementation  of  the  fee  schedule. 

The  national  gbbal  surgery  policy  is 
one  of  the  most  significant  of  the 
uniform  coding  system  changes  required 
by  the  law.  implementing  the  global 
surgery  payment  pohcy  on  }uly  1. 1991 
would  allow  the  attention  to  detail 
necessary  to  minimize  error  in  this 
important  staiidardization.  It  would  give 
physicians  time  to  become  familiar  with 
the  new  policy  and  adjust  their  billing 
practices  before  their  payments  a.-e 
affected  by  the  fee  schedule.  It  also 
would  give  carriers  the  necessary  time 
to  make  needed  changes  in  their 
systems  in  advance  of  the  fee  schedule 
implementation. 

If  we  proceed  with  early 
implementation,  we  will  consider 
whether  to  adjust  prevaihng  charges  for 
surgery'  for  the  last  8  months  of  1991  in 
order  for  payment  for  global  surgeries  to 
be  consistent  with  the  global  surgery 
policy.  If  we  were  to  adjust  prevailing 
charges,  the  value  of  services  currently 
paid  for  by  some  carriers  outside  of  the 
existing  global  surgery  policy  that  would 
be  included  in  the  standardized  policy 
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would  be  added  into  the  new  prevailing 
charges.  Likewise,  the  value  of  services 
included  by  some  carriers  in  existing 
global  surgery  packages  that  would  be 
paid  for  outside  of  the  new  policy  would 
be  removed  from  the  new  global  surgery 
prevailing  charges.  These  values  and 
adjustments  in  prevailing  charges  would 
be  based  on  the  average  number  of 
services  to  be  included  or  excluded  in 
the  uniform  global  siugery  policy.  We 
would  plan  to  adjust  the  customary 
charges  and  maximum  actual  allowable 
charges  (MAACs)  for  each  individual 
physician  by  the  same  percentage  that 
the  prevailiiig  charges  would  be 
adjusted.  We  are  specifically  seeking 
comments  on  the  effects  of  a  July  1. 1991, 
rather  than  a  January  1. 1992. 
implementation  on  physicians  and 
beneficiaries. 

H.  Conclusion 

For  payment  purposes  under  the 
Medicare  fee  schedule  for  physicians' 
services,  the  notice  proposes  to 
establish  the  following  global  surgery 
policy: 

•  Initial  Evaluation/Consultation — 
We  would  pay  separately  for  the  initial 
evaluation/consultation  by  the  surgeon 
to  determine  the  need  for  surgery. 

•  Pre-operative  visits — All  normal 
pre-operative  visits,  in  or  out  of  the 
hospital,  by  the  primar>'  surgeon  from 
the  time  of  the  surgeon's  consultation 
when  the  decision  to  have  surgery  is 
made  would  be  included  in  the  global 
surgery  fee.  A  limited  except  would  be 
made  if  the  surgeon  is  required  to 
actively  participate  in  stabilizing  the 
patient  before  surgery. 

•  Intra-operative  services — All  usual 
and  necessary  intra-operative  services 
required  for  performance  of  the  surgery 
would  be  included  in  the  global  surgery 
fee. 

•  Complications  following  surgery — 
All  additional  surgical  services  resulting 
from  complications,  except  in  cases  of 
highly  unusual  circumstances  that  could 
not  have  ordinarily  been  anticipated, 
would  be  included  in  the  global  surgery 
fee.  We  are  considering  including  all  re- 
operations within  a  specific  time  period, 
compiling  a  list  of  complications  that 
should  not  be  paid  for  outside  of  the 
global  surgery  fee.  or  using  both  a  time 
period  and  a  list. 

•  Post-operative  visits — All  visits  up 
to  90  days  after  the  date  of  surgery,  with 
a  longer  period  for  certain  specific 
procedures  (for  example,  some 
orthopedic  procedures)  that  require  a 
longer  recovery  period  would  be 
included  in  the  global  surgery  fee. 

•  Minor  surgeries  and  endoscopies — 
All  post-operative  services  related  to  a 
surgery  or  "scopy"  that  occur  within  30 


days  of  the  date  the  procedure  is 
performed  (for  example,  removal  of 
sutures)  would  be  included  in  the  global 
fee.  Additional  visits  when  the  surgery 
or  endoscopy  is  performed  would  not  be 
paid  for  unless  other  doomiented 
services  are  also  furnished  at  the  same 
time. 

m.  Regulatory  Impact  Statement 

A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
proposed  notice  that  meets  one  of  the 
E.0. 12291  criteria  for  a  "major  rule"; 
that  is.  that  would  be  likely  to  result 
in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  con'-.umers.  individual  industries. 
Federal.  State,  or  local  government 
apencies,  or  geographic  regions:  or 

•  Significant  adverse  effects  on 
competition,  emplojinent  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Section  6102  of  Public  Law  101-239 
requires  us  to  implement  a  RBRVS  fee 
schedule  for  physicians'  services 
beginning  January  1, 1992.  This  notice 
announces  the  policy  to  be  used  by 
carriers  relating  to  "global  surgery". 
Since  the  fee  schedule  is  based  on 
national  relative  values,  uniform 
definitions  of  services  that  are  national 
in  scope  must  be  established;  otherwise 
it  would  not  be  possible  to  compute  a 
budget-neutral  conversion  factor  with 
any  degree  of  accuracy.  The  term  global 
surgery  must  be  clarified  in  order  for 
physicians  and  carriers  to  understand 
which  services  are  associated  with  and 
are  intended  to  be  included  in  the 
payment  for  a  specific  surgical 
procedure.  Standardization  is  necessary 
to  assure  equitable  payment  amounts, 
that  is  to  assure  that  carrier  payments 
are  made  for  the  same  amount  of  work 
and  resources  involved  in  furnishing  a 
service  nationwide. 

We  recognize  that  an  early 
implementation  date  of  the  global 
surgery  policy  may  result  in  some 
administrative  costs  to  both  the  carriers 
and  physicians.  We  believe,  however, 
that  an  early  understanding  of  the 
uniform  definitions  of  services  outweigh 
these  costs.  We  solicit  comments  on  '.he 
expected  costs  of  the  early 
implementation  date.  We  also  believe 
this  proposed  notice  does  not  meet  the 
$100  million  criterion  and  this  approach 
would  comply  with  Executive  Order 


12291.  Therefore,  an  impact  analysis  is 
not  required. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  proposed 
notice  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA.  all  physicians  are'  considered 
to  be  small  entities. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  proposed  notice  may  have 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act  we  define  a  small  rural  hospital  as 
a  hospital  which  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

The  Medicare  fee  schedule  for 
physicians'  services  must  be 
implemented  beginning  January- 1, 1992. 
Successful  implementation  can  be 
assured  only  if  changes  are  made  in 
manageable  increments.  Therefore,  we 
are  proposing  to  implement  the 
standardized  global  surgery  policy 
beginning  July  1. 1991.  Implementing  the 
global  surgery  payment  policy  6  months 
early  would  benefit  physicians  by  giving 
physicians  time  to  become  familiar  with 
the  new  policy  before  their  payments 
are  affected  by  the  fee  schedule  and 
would  help  minimize  the  financial  effect 
of  the  fee  schedule  as  intended  by  this 
transition  provision.  Prevailing  charges 
for  surgery  would  be  adjusted  for  the 
last  6  months  of  1991  to  be  consistent 
with  the  new  global  surgery  policy. 

We  expect  no  significant  economic 
impact  as  a  result  of  this  proposed 
notice  because  the  aggregate  effect  on 
all  physicians  in  a  specific  payment 
locality  would  be  budget  neutral. 
Though  the  effect  on  individual 
physicians  may  vary,  we  have        ^ 
determined  that  the  Secretary  certifies, 
that  this  proposed  notice  would  not 
result  in  e  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  would  not  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Therefore,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act. 

IV.  Information  Collection  Requirements 

This  proposed  notice  would  not 
impose  information  collection  and 
recordkeeping  requirements. 
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Consequently,  il  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Red\Jction  Act  of  1980  (44 
yj.S.C.  3501  etseq.]. 

V.  Responses  to  Commenta 

Because  of  the  large  number  of  items 
cf  correspondence  we  normally  receive 
on  a  proposed  notice,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Date" 
section  of  this  preamble,  and  we  will 
respond  to  the  comments  in  the 
preamble  of  the  final  notice. 

Authority:  (Section  1848  of  the  Social 
Security  Act  (42  U.S.C.  1395w-4) 
(Catalog  of  Federal  Domestic  Assistance 
Pnjgram  No.  13  773,  Medicare — Hospital 
Insurance;  No.  13,774,  Medicare — 
Siipplementary  Medical  Insurance  Program) 

Dated:  August  12.  1990 
Cjil  R.  Wilensliy. 

A  iministmtor,  Health  Cans  Financing 
A  tminislration. 

Approved:  September  27.  1990. 
U>uis  W.  Sullivan, 
5  'cntory. 

(IR  Doc.  91-325  Filed  1-7-91,  a45  am] 
BiLilNG  COOC  412»-01-«l 


Health  Resources  and  Services 
Administration 

rrogram  Announcement  for  Nursing 
Special  Project  Grants  Continuing 
Lducation  Offerings,  Pediatric 
Emergency  Care 

The  Health  Rosources  and  Services 
Administration  (HRSA)  announces  that 
epplications  will  be  accepti.J  for  Fiscal 
Year  (FY)  1991  for  grant.s  fur  Nursing 
Continuing  Education  Oifer.n^s  centered 
on  pediatric  emergency  care  authorized 
\  V  section  820(3),  title  Vlll  of  the  Public 
1  (eakh  Service  (PHS)  Act. 

Purpose  1  under  section  82n(a) 
provides  that  the  Secretary  of  Health 
and  Human  Services  make  g;ants  to 
public  and  nonprofit  schools  of  nursing 
atid  ather  nonprofit  private  entities  to 
mprove  the  quality  and  availability  of 
rurse  training  through  projects  which 
provide  continuing  education  to 
practicing  professional  nurses.  On 
Ai^ust  3, 1990,  55  FR  21941,  a  Federal 
RegUler  announcement  was  puhlisl:ed 
covenra  another  fiscal  year  1991 
competitive  grant  cycle  for  Nursing 
Special  FYojcct  Grants.  This  is  an 
aJditional  announcement  that  relates  to 
rne  of  the  multiple  purposes  of  section 
B2t)(a),  ccn'muir.j  education  for  nurses. 

Applications  wil!  be  available  to 
eligible  entities  for  projects  which  will 


enhance  the  knowledge,  skills  and 
attitudes  of  professional  nurses  working 
in  emergency  care  settings.  This 
announcement  is  limited  to  particular 
projects  focused  only  on  pediatric 
emergency  care. 

Approximately  $500,000  is  expected  to 
be  available  for  Nursing  Special 
l^rojects.  Pediatrics  Emergency  Care.  Of 
this  amount,  $116,000  is  committed  to  a 
previously  approved  noncompeting 
continuation  award.  Approximately 
$.184,000  is  expected  to  be  made 
available  to  fund  3  competing  awards 
averaging  $128,000. 

Background 

The  Division  of  Nursing  invites 
applications  for  continuing  education 
projects  which  focus  on  care  of  pediatric 
emergencies,  which  account  for  10-20 
percent  of  the  total  visits  made  to 
emergency  rooms.  The  target  group  of 
participants  will  be  professional  nurses 
••vho  work  in  emergency  rooms  or 
emergency  care  settings.  For  the  past  six 
years  the  Health  Resources  and  Services 
Administration  has  supported  projects 
focused  on  pediatric  emergency  medical 
services.  While  these  projects  permit 
support  of  staff  education,  the  need  for 
such  education  is  much  greater  than 
these  projects  can  support.  Additionally, 
the  bulk  of  pediatric  emergencies  are 
treated  in  community  based  hospital 
emergency  rooms. 

Nurses  employed  in  emergency  rooms 
come  from  a  variety  of  educational  and 
experiential  backgrounds.  Their 
knowledge  and  skills  in  caring  for 
pediatric  clients  vary  considerably.  To 
meet  this  need,  it  is  proposed  that 
eligible  applicants  be  encouraged  to 
undertake  projects  designed  to  provide 
continuing  education  offerings  for 
practicing  nurses  employed  in 
emergency  rooms  and  emergency  care 
settings.  It  is  expected  that  each 
proposed  project  will  involve  nurses 
employed  in  a  state  or  regional  area  and 
that  the  course  will  include  both 
didactic  and  clinical  experiences. 

To  receive  support,  applicants  must 
meet  the  requirements  of  42  CFR  part  57, 
subpart  T. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  Tlie  national  or  special  local  need 
v/hich  the  particular  project  proposes  to 
serve: 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 


4.  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  qualifications  of  the  project 
director  and  proposed  staff; 

8.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
project;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  priorities — favorable 
adjustments  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

2.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

Special  Consideration  for  Fiscal  Year 
1991 

Section  820(a)(1) 

Special  consideration  will  be  given  to 
projects  which  provide  expansion  of 
current  curriculum  or  development  and 
implementation  of  new  curriculum 
concerning  tl;e  prevention  of  HIV 
infection  and  the  care  of  HIV  infection- 
related  diseases. 

This  special  consideration  was 
established  in  fiscal  year  1990  after 
public  comment  and  the  Administration 
is  extending  it  in  fiscal  year  1991. 

Final  Funding  Priority  for  Fiscal  Year 
1991 

A  funding  priority  will  be  given  to 
applications  for  continuing  education 
programs  in  the  area  of  Quality 
Assurance/Risk  Management  for  nurses. 

This  fundirg  priority  was  established 
in  fiscal  year  1990  after  public  comment 
end  the  Administration  is  extending  it  in 
fiscal  year  1991. 

The  application  deadline  date  for  this 
initiative  for  fiscal  year  1991  funding  is 
March  1, 1991,  Applications  shall  be 
considered  as  meeting  the  deadl'ne  date 
if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  or 

2.  Post:v.arked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  an  independent  review 
group.  A  If'gibly  dated  receipt  from  a 
con^.mcrcia!  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 
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Applications  received  after  the 
deadline  will  be  returned  to  the 
applicant. 

Requests  for  applications  materials 
and  questions  regarding  grants  policy 
should  be  directed  ta  Grants 
Management  Officer  (D-IO),  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administratioa  Parklawn 
Building,  room  8C-26,  5600  Fishers  Lane, 
Rcxkville.  Maryland  20857.  Telephone: 
(301)443-6915. 

Application  materials  should  be 
mailed  to  the  Grants  Management 
Officer  at  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Division  of  Nursing.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  5C-14,  5600  Fisliers  Lane, 
RockviUe,  Maryland  2085'',  Telephone: 
(301)  443-«193. 

The  standard  application  form  and 
general  instructions.  PHS  6025-1,  HRSA 
Competing  Training  Grant  Application 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
clearance  number  is  0915-0060 

This  program  is  listed  at  93.359  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  is  not  subject  to  the  provisions  of 
Executive  Order  123"2, 
Intergovenrmental  Review  of  Federal 
Programs  (as  implemented  throvi^h  45 
CFR  part  100). 

Dated  December  10. 1990 
Robert  G.  Harmon, 
Administrotpr. 
(FR  Doc.  91-255  Filed  1-7-91:  8.45  am| 

BILLING  CODE  «180-<S-II 


Office  of  Human  Developtnent 
Services 

Administration  for  Children,  Youth  and 
Families  Allotment  Percentages  for 
Child  Welfare  Services  State  Grants 

agency:  Office  of  Human  Development 
Services,  HHS. 

action:  Biennial  publication  of 
allotment  percentages  for  States  under 
the  title  IV-B  Child  Welfare  Services 
State  Grants  program. 

summary:  As  required  by  section  421(cl 
of  the  Social  Security  Act  (42  U  S  C. 
621(c)),  the  Department  is  publishing  the 
allotment  percentage  for  each  State 
under  the  title  IV-B  Child  Welfare 
Services  State  Grants  Program.  Under 
section  421(a).  the  allotment  percentages 
are  one  of  the  factors  used  in  the 
computation  of  the  Federal  grants 
awarded  under  the  Program. 


DATES:  Effective  for  fiscal  years  1992 

and  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ory  Cuellar.  Formula  Grants 
Division,  Children's  Bureau, 
Admini«tT8tion  for  Chfldren,  Youth  and 
Families.  P.O.  Box  1182,  Washington.  DC 
20013,  (202)  245-0899. 
SUPPt^MENTARY  INFORMATION:  The 
allotment  percentage  for  each  State  is 
determiived  «i  the  basis  of  paxagrapbs 
(b)  and  (c)  of  section  421  of  the  Act.  The 
allotment  percentage  far  each  State  is  as 
follows: 


Dated:  December  11, 19»0. 
Wade  F.  Horn, 

Comntrsstoner.  Admmtstralitm  for  Childim. 
Youth  end  Famibea. 

Approved:  December?!,  1990 
Mar>  She9a  GaH. 

Ass:slanl  Secretary  for  Human  Development 
Servrces 

[FR  Doc.  91-327  Filed  l-r-»l.  a45  am) 
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Northern  Mananas - 

Puerto  Fhco — 

An'iencan  Samoa — 

Virgin  Islands..- 


61  22 
4a27 
5«.42 

63.23 

4287 
49.B8 
30  19 

47  36 
34 .2S 

4».e3 

5192 

48  67 
et  44 
46  75 
5619 
55.93 
52.41 

61  14 
63  06 

54  30 
40  S£ 
37,20 
5023 

49  69 
66  66 
53  36 
6C35 
55-59 
46.00 
41,75 
33  03 

62  23 
40.81 
56.87 
61  09 
53  23 
58  68 
5500 
5104 
49  06 
6102 
6098 
58-11 

55  39 
62.82 
53  67 
46  33 
43  99 
6479 
53  08 
5&57 
70  00 
70  00 
70  00 

7aoo 

70.00 


DEPARTMENT  OF  THE  INTERIOR 

Joint  TrIbal/BtA/DOf  Atfvisory  Task 
Force  on  Bureau  of  Indian  Affairs 
Reorganization;  Public  Meeflng 

agbky:  Department  of  the  Interior. 
SUMMARY:  The  Office  of  the  Assistant 
Secretary— Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  joint/ 
DI.A,''D01  Advisory-  Task  Force  on 
Bureau  oflndian  Affairs  Reorganization 
(Task  Force). 

Ofkt^SL  Date.  Tiflie,  and  Place:  January 
22,  23,  and  24.  1991:  9  a.m.  »o  5  p.m. 
daily";  Jefferson.  Monroe,  and  Arlington 
Rooms;  Days  Hotel  Crystal  Qty,  2000 
leflerson  Davrs  Highway,  Arlington. 
Virgirua.  The  meetings  of  the  Task  Fort* 
are  open  to  the  public 

FOR  FURTHER  INFORMATION  COMTACr 

.additional  mfcTrmation  concerning  the 
meeting  of  the  Joint  Tribal  'BI.A  AXM 
Advisory  Task  Force  on  Bureau  of 
Indian  Affair*  Reorganizalion  may  be 
obtained  by  contactine  Ms.  Veronica 
Murdock.  Desfgnaled  Federal  Officer,  at 
(202)  20-4173. 

.Agenda:  The  Joint  Trib«l/BiA/DOI 
.'\d\  isory  Task  Force  on  B<rreau  of 
Indian  Afairs  Reorganization  will  elect 
from  the  thirty-six  fnbal  representative 
members  of  the  Task  Force  a  Co- 
Chairperson.  develop  a  schedule  of 
fnture  activities,  discuss  the  proposals 
for  reorganizing  the  Bureau  of  Indian 
.^.ffairs  prepared  by  the  Bureau  of  Indian 
.Affairs  and  counter  proposals  submitted 
by  tribal  leaders,  identify  any  charts 
that  may  he  implemented  prior  to  a  full 
report  to  the  Congressional 
Appropriations  Committees,  and  discuss 
the  methods  to  be  used  to  provide 
information  about  and  obtain 
recommendations  for  the  Task  Force's 
activities  from  triba!  leaders  The 
charter  of  the  Task  Force  and  a 
complete  list  of  its  members  msy  be 
obtained  at  the  meeting  or  by  contacting 
Ms.  Veronica  Murdock,  Sumrriary 
minutes  of  the  meeting  will  be  made 
available  npon  request  from  the  contact 
person. 
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Dated:  January  4. 1991. 
Vwoniu  M  unlock. 

Designated  Federal  Off icer.  foirl  Tribal/BIA/ 
DOl  Advisory  Task  Force  on  Bureau  of  Indian 
Affairs  Reorganization. 
[FR  Doc.  91-492  Filed  1-7-91;  8;45  am| 
■ttxma  COM  U10-01-4I 


Small  B4J«ln«M  CompetitiveneM 
Demonstration  Program;  Plan  for 
Expansion  In  Targeted  Industry 
Categorlas 

aoincy:  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Inferior. 

action:  Final  notice. 

•UMMAKY:  On  August  16. 1990.  Interior's 
proposed  plan  to  expand  small  business 
participation  in  10  industry  categories 
appeared  in  the  Faderal  Ra^ster  (35  FH 
33559)  for  a  thirty  day  comment  period 
ending  on  September  10. 1990.  The  only 
comment  received  came  from  Interior's 
Office  of  Information  Resources 
Management,  which  estimated  that  the 
Department's  need  for  ADP 
teleprocessing  and  timesharing  services 
will  diminish  and  that  the  level  of 
acquisitions  in  this  category  will 
substantially  drop.  Accordingly,  the 
category  "processed  film  "  has  been 
substituted  for  "ADP  teleprocessing  and 
timesharing  services  "  in  the  final  list  of 
selected  categories. 

FOR  PUirTHIR  INFOMMATION  CONTACT: 

Frank  Gisondi,  Business  and 
Procurement  Specialist.  (202)  208-4907. 

•UFFLIMENTARY  INFOMMATION!  Among 
other  things,  title  VII  of  the  "Business 
Opportunity  Development  Reform  Act  of 
IslaB"  seeks  to  demonstrate  whether 
targeted  goaling  and  management 
techniques  can  expand  Federal  contract 
opportunities  for  small  business  in 
industry  categories  where  such 
opportunities  historically  have  been  low 
despite  adequate  numbers  of  small 
business  contractors  in  the  economy. 
Interior  has  been  selected  as  the  tenth 
participant  in  the  demonstration 
program. 

For  purposes  of  the  expansion  portion 
of  the  demonstration  program.  Interior 
has  targeted  the  following  industries: 


Product/ »6rvtc« 
coda 

SIC 
coda 

Industry  category 
descrpnoo 

1  4310  

3569 

3861 
7373 

Con^preaaoct  and 

2.4330 — 

3  6770 ™ 

4  7010 ..„ 

vacuum  pumps. 
Cantntugals. 

taparatois  & 

vacuum  hitera. 
Film,  procassed. 
ADP  »>'»tem8 

cor'igufatKjn. 

Product/ aannca 
coda 

SIC 
coda 

Industry  category 
descnption 

5.  7021 

6  B526 

3671 

8731. 
8733 
8731. 
8733 
7376 

8249. 

8331 
4141. 

4142 

ADP  Central 

Proces»ir>fl  Unit. 

Digital 
Oceanological  studies 

7  B534 

8  D3C1 „ 

9  U006 

10.  V222 

Wildlife  studies. 

ADP  taality  operation 
a  maintenance 
aervices 

Vocational/ tectinical 
services 

Passenger  Motor 

Charter  Sennca. 

Interior's  Initiatives  To  Increase  Small 
Business  Contract  Awards  in  the  Ten 
Industry  Categories  (TIC). 

The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU)  is  responsible  for  the 
development  and  management  of 
Interior's  small  and  small  disadvantaged 
business  programs.  More  specifically, 
this  Includes  providing  Department-wide 
coordination,  direction  and  policy 
guidance  on  all  matters  related  thereto. 
Designated  OSDBU  officials  and 
bureau/office  personnel  are  responsible 
for  conducting  individual  counseling 
sessions  with  small  and  small 
disadvantaged  business  representatives 
seeking  advice  and  guidance  on  how  to 
best  procure  contracting  opportunities 
with  Interior.  Specific  guidance  is 
provided  regarding  procedures  for 
getting  on  solicitation  mailing  lists, 
current  and  planned  procurement 
opportunities,  arrangements  for  meeting 
with  technical  requirements  personnel, 
and  various  assistance  or  preference 
programs  which  might  be  available. 

Interior  plans  to  expand  small 
business  participation  in  the  ten 
selected  categories  by  putting  into  effect 
the  following  initiatives; 

— Disseminate  the  list  of  industry 

categories  and  instruct  procurement 

personnel  in  their  roles  and 

responsibilities  regarding  the 

expansion  program. 
— Brief  contracting  personnel  on  the 

program  at  training  conferences  and 

stress  its  importance. 
— Participate  in  procurement 

conferences,  seminars,  workshops. 

etc.,  sponsored  by  various  members  of 

Congress,  state  and  local 

governments,  chambers  of  commerce. 

trade  organizations,  and  professional 

associations. 
—Work  closely  with  the  Small  Business 

Administration.  Minority  Business 

Development  Agency,  and  other 

agencies  participating  in  the 

Demonstration  Program  to  share  ideas 


for  increasing  small  business 
participation. 

—Develop  a  TIC  source  database  from 
current  acquisition  data,  PASS,  and 
data  obtained  from  a  "sources  sought" 
synopsis  to  be  published  in  the 
Commerce  Business  Daily. 

— Generate  a  TIC  source  list  and 
distribute  to  bureaus  and  offices. 

— Where  possible,  increase  the  number 
of  set-asides  in  TIC  acquisitions  and 
continue  including  a  maximum 
number  of  small  businesses  on 
solicitation  mailing  lists. 

— Where  possible,  break  out 
requirements  to  allow  more 
participation  by  small  businesses  in 
ar3as  where  their  participation  has 
been  historically  low  or  nonexistent. 

—Sponsor  a  small  business  trade  fair 
which  will  focus  on  expanded 
participation  in  the  TlCs. 

Dated;  December  21. 1990. 
Kenneth  T.  Kelly. 

Actirg  Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization. 
\VR  Doc.  91-245  Filed  1-7-91,  8:45  am) 

BILLINQ  COOe  431(M)K-M 


Bureau  of  Land  Management 

|NV-930-91-42t2-24;  Ney-0563321 

Termination  of  Segregative  Effect  of 
Airport  Lease 

December  28. 1990. 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  This  action  provides  for  the 
opening  of  540.00  acres  previously 
covered  by  an  airport  lease.  The  land 
will  be  opened  to  the  public  land  laws 
generally,  including  the  mining  laws. 
The  land  has  been  and  remains  open  to 
the  mineral  leasing  laws. 
EFFECTIVE  DATE:  February  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM  Nevada  State 
Office,  850  Harvard  Way,  Reno,  NV 
89520.  702-785-6528. 
SUPPl^MENTARY  INFORMATION:  Pursuant 
to  43  CFR  2091.4-2(b),  the  segregative 
effect  of  airport  lease  Nev-056322  is 
hereby  terminated.  The  following 
described  land  is  affected: 

Mount  Diablo  Meridian 

T.  7  S.  R.  44  E. 
Sec' 33.  W/aNE'A,  SE'ANE'A,  W',-!.  SEVi. 
The  area  contains  540  acres  in  Nye  County. 

The  airport  lease  application  was  filed 
on  October  21, 1960.  at  which  time  the 
land  became  segregated  from  all  forms 
of  appropriation.  A  20-year  lease  was 
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subsequently  issned  on  May  25, 1962,  for 
public  airport  purposes  pursuant  to  the 
Act  ol  Majr  2*.  1988  (48  U.S.C.  211-214). 
In  May  199a  the  Federal  Aviation 
Administratnm  dedared  the  airport 
deactivated  and  the  airport  lease  was 
canceUed  on  September  7. 1990.  At  10 
a.m.  on  February  7. 1991.  the  land  will 
be  open  to  the  operation  of  the  public 
land  faws,  snbject  to  vaKd  existing 
rights.  All  valid  appHcations  received 
prior  to  or  at  10  a.m.  on  February  7, 1991, 
wfH  be  considered  as  simultaireously 
filed.  AH  othw  appfieations  received 
will  be  considered  in  the  of der  of  fiimg. 
Ai  10  a.m.  on  February  7, 1991,  the  land 
wiH  also  be  open  to  the  operaffon  of  the 
mining  laws.  Appropriation  of  bnds 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unautborixed.  Any  such  attempted 
appropriation,  includjng  attempted 
adverse  possession  under  30  U.S.C.  38. 
shall  vest  no  rights  ajtainst  the  United 
Stales.  Acts  required  to  estabhsii  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  ctjoflict  wnth  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  tetween  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
detcrrrunation  m  local  courts. 

The  land  remains  open  to  mineral 
leasing  and  material  sale  laws. 
Fred  Wolf. 
Acting  State  Drrector 
(FR  Doc.  91-310  Filed  1-7-91:  8:45  am) 

BILLING  COOE  4310-HC-M 


ICACA-060-00-42 12-13;  CA-26271] 

Callfornta  Desert  District,  Realty 
Action,  Exchange  of  PubKc  and  Private 
Lands  in  San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTKM:  Notice  of  Realty  .'Action  CACA 
26271.  exchange  of  public  and  private 
lands. 

summary:  The  following  described 
public  lands  in  San  Bernardino  County 
have  been  determined  to  be  suitable  for 
disposal  by  excha.ige  under  section  206 
of  the  Federal  Land  Policv  and 
Management  Act  of  1976:" 43  U.S.C.  1716: 

San  Beraardfano  N4eiiilian.  California 

T  7  N,  R.  7E., 
Sec  10.  EVvSWV^SE'*,  and  W^SE'-*SE>-4 
Containing  40.00  acres. 

In  exchange  for  these  lands>  the  All 
American  Pipeline  Company  has  offered 
the  following  non-Federal  land  in  San 
Bernardino  County; 


San  Bemardios  Maridian.  Calilotnia 

T.  11  M,  R.  6  E, 

Sec.  16.  SEV.SEV*. 
ContainiDg  40DO  acres. 

The  purpose  of  thds  exchange  is  to 
acquire  a  non-Federal  parcri  within  the 
Afton  Canjron  Area  of  Critical 

Environnteotal  Concern  (ACEC),  and 
create  »  wkott  manafgeable  public  land 
unit.  Acquisition  erf  the  offered  parcel  is 
specified  in  the  iBanagement  plan  for  the 
Afton  Canyon  Natural  Area/ACEC 

Disposal  of  the  public  land  parcel  is 
consistent  with  the  objectives  of  the 
California  Desert  Conservation  PlaiL 
The  exchange  would  benefit  the  general 
public  and  the  private  sector.  The  public 
interest  would  be  well  served  by 
completing  the  exchange. 

The  public  land  to  be  conveyed  will 
be  subiect  to  the  following  femrs  and 
conditions: 

A.  Reservations  to  the  United  Slate* 
1.  A  nght-of-way  thereon  for  ditches 

or  canals  constructed  by  the  authority  of 
the  United  States.  Act  of  August  30. 189C 
143  U.S.C.  9461. 

There  will  be  no  mineral  rescrvatum 
to  the  United  States.  All  minerals  will  be 
conveyed  in  the  exchange  patent. 

B.  Third  Party  Rights.  Public  lands  will 
be  conveyed  subject  to  the  following: 

1.  Those  rights  for  construction, 
operation  and  maintenance  of  an 
underground  natural  gas  pipeline, 
blowdown  pipes  and  communications 
line  granted  to  the  Pacific  Gas  and 
Electric  Company  by  right-of-way  Senal 
No.  CALA  (7118349  under  the  Act  of 
February  25, 192a  as  amended  (30 

U  S.C.  185). 

2.  Those  rights  for  r.onstructjon. 
operation  and  maintenance  of  a  12kV 
electric  distribotion  line  granted  to  the 
Southern  California  Edison  Company  by 
right-of-way  Serial  No.  C^CA  18120 
under  the  Act  of  October  21,  1976  (43 
U.S.C.  1761). 

3.  Those  rights  for  construction, 
operation  and  maintenance  of  an 
underground  natural  gas  pipeline  and 
related  equipment  granted  to  the  Moja\e 
Pipeline  Company  by  right-of-way  Serial 
No.  C.'VCA  17204 "under  the  Act  of 
Febniarv  25. 1920.  as  amended  (30 
use.  185). 

4.  Those  rights  for  construction, 
operation  and  maintenance  of  an 
underground  cathodic  protection  system 

■  granted  to  the  Pacific  Gas  and  Electric 
Company  by  right-of-way  Serial  No, 
CACA  26848  under  the  Art  of  October 
21.  1976  (43  U.S.C  1761). 

That  portion  of  right-of-way  Serial  No 
CACA  14013  for  construction,  operation 
and  maintenance  of  an  underground  oi! 
pipeline  arid  heater  station,  granted  to 
the  All  American  Pipeline  Company 


under  the  Ac!  of  February  2S.  192a  as 
amended  (30  U.S.C.  185),  wiH  be 
cancelled  when  the  selected  public 
lands  are  patented. 

Lands  to  be  conveyed  to  the  United 
States  will  be  sublet  to  the  following: 

1.  All  mineral  rights  in  the  offered 
land  were  prcffow.^ly  rp»erv«f  by  the 
Slate  of  California. 

There  at*  no  ofher  third  party  rights  of 
record. 

As  provided  m  43  CFR  23n.lfbl.  the 
publication  of  this  notice  in  the  Federal 
Register  shall  segregate,  subiecl  to 
exi!>UjEvg  valid  rights,  the  public  lands 
descnbed  herein  froiB  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  law^  and 
mineral  leasing  laws.  The  segregative 
effect  will  terminate  upon  issuance  of  a 
conveyance  document  upon  publication 
in  the  Federal  KegMer  of  a  termination 
ol  the  se^egation.  or  two  years  frrxn  the 
date  of  fhfs  publication,  whichever 
occurs  first. 

The  vahies  of  the  lands  to  be 
exchanged  are  in  approximate  balance 
Equalization  of  vafwes  will  be  achieved 
by  one  of  the  following  methods: 

1.  If  the  appraised  vabe  of  the  pobiic 
lands  exceeds  the  appraised  value  of  the 
non-Federal  land.';,  an  equalizatxon 

payment  to  the  United  States  frrun  All 
American  F^pelme  Company  will  be 
made. 

2.  If  the  appraised  value  of  the  offered 
non-Federal  lands  exceeds  the 
appraised  value  of  the  pubhc  lands,  the 
proponent  will  waive  the  value 
difference  owed  bv  the  I'nited  Statev 

Additional  information  about  this 
exchange  is  available  at  the  Barstow 
Resource  Area  Office.  150  Coolwater 
Unes,  Barstow,  CA  92311  (619-236- 
3591)  and  the  California  Desert  District 
Office.  1695  Spruce  Street.  Riverside.  CA 
92507. 

For  a  penod  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register  interested 
parties  may  submit  comments  to  the 
District  Manager.  California  Desert 
District  at  the  above  address.  In  the 
absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  December  24, 1990. 
L.arr>'  D  ForMnan. 

.Acting  District  Manager 

(PR  Doc.  91-22  Filed  1-7-91:  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

(Ex  Part*  Na  491] 

RallroMl  Coet  of  Capital— 1990 

AaENCv:  Interstate  Commerce 

Commission. 

ACTION:  Correction  of  dates  in  notice  of 

decision  instituting  a  proceeding  to 

determine  the  railroads'  1990  cost  of 

capital. 

summary:  The  Commission  instituted  a 
proceeding  to  determine  the  railroad 
industry's  cost  of  capital  rate  for  1990, 
published  in  the  Federal  Register  on 
December  20, 1990  (55  FR  52224).  The 
dates  for  submission  of  comments  by 
the  railroads  and  other  interested 
parties  contained  in  that  Federal 
Register  Notice  were  in  error,  differing 
from  the  dates  contained  in  the  decision 
instituting  the  proceeding,  served 
December  19, 1990.  This  notice  corrects 
the  dates  in  the  Federal  Register  to 
agree  with  those  in  tlie  decision. 
DATCS:  Notices  of  intent  to  participate 
are  due  December  26, 1990.  Statements 
of  railroads  are  due  February  15. 1991. 
Statements  of  other  interested  parties 
are  due  March  15. 1991.  Rebuttal 
Statements  by  railroads  are  due  March 
29,  1991. 

ADDRESSES:  Send  an  original  and  15 
copies  of  statements  and  an  original  and 
1  copy  of  the  notice  of  intent  to 
participate  to; 
Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission,  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT 
Ward  L  Ginn,  Jr.,  (202)  27S-7489  (TDD 
for  hearing  impaired;  (202)  275-1721). 

Authority;  49  U.S.C.  10704(a). 

By  the  Commission. 
Sidn«y  L  StridiUnd,  Jr., 
Secretary. 
(FR  Doc.  91-340  Filed  1-7-91;  8;45  am] 

WLUNQ  COM  ra3»-«1-4l 

[Finance  Docket  No.  31789] 

MNVA  Railroad,  Inc.— Continuanct  in 
Control  Exemption — Wichita,  Tillman  & 
Jackson  Railway  Co.;  Exemption 

MNVA  Railroad,  Inc.  (MNVA),  a  class 
111  rail  carrier,  has  filed  a  notice  of 
exemption  to  continue  to  control 
Wii,hita.  Tillman,  &  Jackson  Railway 
Company  (Wichita),  a  noncarrier,  upon 
Wichita's  becoming  a  carrier. 

Concurrently  with  this  notice,  Wichita 
filed  two  notices  of  exemption.  In 


Finance  Docket  No.  31787,  it  seeks  to 
lease  and  operate  lines  owned  or  leased 
and  operated  by  Missouri  Pacific 
Railroad  Company  (MP).  In  Finance 
Docket  No.  31788.  it  seeks  to  lease  and 
operate  a  line  owned  by  the  State  of 
Oklahoma  over  which  MP  now  operates 
(Wichita  will  replace  MP  as  the  operator 
of  the  line).  MNVA  owns  51  percent  of 
Wichita's  stock,  and  it  is  sole  owner  of 
two  other  existing  class  III  subsidiaries. 
Approximately  49  per  cent  of  Wichita's 
stock  is  owned  by  Rio  Grande  Pacific 
Corporation  (Rio  Grande),  a  noncarrier 
having  no  assets  or  operations  subject  to 
Commission  jurisdiction.  Less  than  one 
per  cent  of  Wichita's  stock  is  owned  by 
individuals  who  are  also  stockholders  of 
Wichita  or  Rio  Grande. 

MNVA  has  also  established  two 
corporate  subsidiaries  to  acquire  and 
operate  additional  rail  lines  in 
Minnesota  and  South  Dakota  and  North 
Dakota  and  Montana,  respectively: 
Buffalo  Ridge  Railroad.  Inc.  (Buffalo 
Ridge),  and  Dakota,  Missouri  Valley  and 
Western  Railroad  (Dakota). 

The  properties  now  operated  by 
MNVA.  Buffalo  Ridge,  and  those  to  be 
operated  by  Wichita  do  not  physically 
connect  and  there  are  no  plans  to 
acquire  additional  rail  lines  for  the 
purpose  of  making  a  connection.  The 
lines  operated  by  these  four  companies 
are  roughly  a  thousand  miles  apart.  All 
of  the  carriers  involved  in  this 
transaction  are  class  III  rail  carriers. 

Therefore,  this  transaction  involves 
the  continuance  in  control  of 
nonconnecting  carriers  and  is  exempt 
from  the  prior  review  requirements  of  49 
use.  11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock. 
Ry. — Control— Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on;  John  D. 
Heffner,  Gerst,  Heffner,  Carpenter  & 
Podgorsky.  suite  1107, 1700  K  Street. 
NW..  Washington,  DC  20006. 

Decided;  January  2, 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary'. 
[FR  Doc  91-341  Filed  1-7-91;  8:45  am) 

BtLLlMQ  CODE  7035-01-M 


(Finance  Docket  No.  31796) 

The  New  York,  Susquehanna  and 
Western  Railway  Corporation  and 
Staten  Island  Railway  Corporation- 
Transfer  of  Stock  Exemption— Rahway 
Valley  Railroad  Company  and  Rahway 
Valley  Company,  Lessee;  Exemption 

The  New  York,  Susquehanna  and 
Western  Railway  Corporation  (NYS&W) 
and  the  Staten  Island  Railway 
Corporation  (SIRY)  have  jointly  filed  a 
notice  of  exemption  to  transfer  all  the 
outstanding  common  stock  of  Rahway 
Valley  Railroad  Company  (RVRR)  and 
Rahway  Valley  Company,  Lessee  (RVC) 
owned  by  SIRY  to  NYS&W  on  or  after 
December  18, 1990. 

NYS&W  owns  100  percent  of  the 
shares  of  SIRY.  SIRY.  in  turn,  owns  97.02 
percent  of  the  shares  of  RVRR  and  100 
percent  of  RVC.  NYS&W  is  wholly 
owned  by  Delaware  Otsego  Corporation 
(DOC),  a  non-carrier,  which  owns  100 
percent  of  the  shares  of  Central  New 
York  Railroad  Corporation  and 
Cooperstown  and  Charlotte  Valley 
Railway  Corporation. 

RVRR  owns  a  line  of  railroad 
extending  from  Roselle  Park,  NJ 
(milepost  0.0),  to  Summit,  N]  (milepost 
7.1),  and  a  connecting  branch  line 
extending  1  mile  from  .■Mdene,  NJ 
(milepost  0.0),  to  Kenilworth,  NJ;  RVRR 
leases  these  lines  to  RVC.  In  addition. 
RVC  owns  a  line  of  railroad  extending 
0.9  miles  from  Branch  Junction.  NJ.  to 
Unionbury,  NJ.  The  lines  of  SIRY  and 
RVRR/RVC  connect  at  Cr^nford 
Junction,  NJ,  but  do  not  directly  connect 
with  NYS&W  or  any  other  carriers 
owned  or  controlled  by  DOC. 

The  proposed  transaction  is  a 
corporate  family  restructuring.  This  is  a 
transaction  within  a  corporate  family  of 
the  type  specifically  exempted  from 
prior  approval  under  49  CFR 
1180.2(d)(3).  It  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 
49  U.S.C.  10505(g)(2)  and  49  U.S.C.  11347 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry.— Control— Brooklyn 
Eastern  Dist..  360  I.C.C.  60  (1979),  are 
imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  servd  on:  Nathan  R. 
Fonno,  The  New  York,  Susquehanna  and 
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Western  Railway  Corporation,  1 
Railroad  Avenue,  Cooperstown.  NY 
13326. 

Decided:  January'  2, 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-342  Filed  1-7-91;  8:45  am] 

BILLING  CODE  703S-01-M 

(Finance  Docket  No.  31807] 

Southern  Pacific  Transportation 
Company— Trackage  Rights 
Exemption— Dallas  Area  Rapid  Transit 
Property  Acquisition  Corporation; 
Exemption 

The  Dallas  Area  Rapid  Transit 
Property  Acquisition  Corporation 
(DARTPAC)  has  agreed  to  grant  local 
and  overhead  trackage  rights  to 
Southern  Pacific  Transportation 
Company  (SPT)  over  2.5  miles  of  line  in 
Dallas  County,  TX:  (1)  Beginning  at  or 
near  Tower  19  to  and  along  Hickory 
Street:  (2)  beginning  at  or  near  Bellview 
Street  to  Holmes  Street;  and  (3)  between 
Ervay  Street  and  Oakland  Avenue.  The 
trackage  rights  were  to  have  become 
effective  on  or  after  December  27, 1990. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on;  Gary  A. 
Laakso,  Southern  Pacific  Transportation 
Company,  One  Market  Plaza,  room  846, 
San  Francisco,  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc. — Lease  and  Operate.  360 
I.C.C.  653  (1980). 

Dated;  January  2, 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
(FR  Doc.  91-343  Filed  1-7-91;  8:45  am) 

BILLING  CODE  703S-01-M 


Exemption;  Wichita,  Tillman  &  Jackson 
Railway  Co.— Lease  and  Operation 
Exemption— Missouri  Pacific  Railroad 
Co. 

The  Wichita,  Tillman  &  Jackson 
Railway  Company  (Wichita)  has  filed  a 
notice  of  exemption  to  lease  and  operate 
40.5  miles  of  active  rail  line  consisting  of 


two  unconnected  segments.  The  first 
segment,  known  as  the  Western  Branch, 
is  owmed  by  the  Missouri  Pacific 
Railroad  Company  (MP)  and  extends 
between  milepost  0.99,  at  Wichita  Falls, 
TX,  and  approximately  milepost  17.5,  at 
Burkbumett,  TX,  on  the  Texas- 
Oklahoma  State  line.  The  second 
segment,  known  as  Walters  Industrial 
Lead,  extends  between  milepost  513.50, 
at  Walters,  OK,  and  milepost  537.43,  at 
Waurika,  OK.  It  is  owned  by  the  State  of 
Oklahoma  (State)  and  is  operated  by  MP 
under  a  lease,  purchase,  and  operating 
agreement  with  State.  MP  is  assigning 
its  rights  under  that  agreement  to 
Wichita,  which  will  replace  MP  as  the 
operator  of  the  line. 

This  transaction  is  related  to  another 
exemption  request  by  Wichita,  in 
Finance  Docket  No.  31788,  Wichita, 
Tillman  &  Jackson  Railway  Company- 
Lease  and  Operation  Exemption — State 
of  Oklahoma,  filed  concurrently  with 
this  exemption  notice.  There  Wichita 
seeks  an  exemption  to  lease  and  operate 
that  portion  of  the  Western  Branch 
within  Oklahoma  which  State  owns  and 
which  MP  currently  leases  and  operates. 
That  61.1  mile  segment  extends  from 
approximately  milepost  17.5,  at  the  State 
line,  to  approximately  milepost  78.6,  at 
Altus,  Ok. 

Wichita  currently  owns  no  railroad 
lines  and  conducts  no  rail  or 
transportation  operations  subject  to  the 
Commission's  jurisdiction.  MNVA 
Railroad.  Inc.  (MNVA),  a  class  III 
shortline  railroad  which  owns  or 
operates  several  noncontinguous 
railroad  properties,'  owns 
approximately  51  percent  of  Wichita's 
stock.  Rio  Grande  Pacific  Corporation 
(Rio  Grande)  a  noncarrier  with  no 
activities  currently  subject  to 
Commission  jurisdiction,  owns 
approximately  49  percent  of  Wichita's 
stock.  Several  officers  and  directors  of 
MNVA  and  Rio  Grande  owm  less  than  1 
percent  of  Wichita's  stock.  Concurrently 
with  this  notice,  MNVA  filed  a  notice  of 
exemption  to  continue  in  control  of 
Wichita  in  Finance  Docket  No.  31789. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on;  John  D. 
Heffner,  Gerst,  Heffner,  Carpenter  & 
Podgorsky,  suite  1107, 1700  K  Street, 
NW.,  Washington.  DC  20006;  and  Joseph 
Anthofer,  Union  Pacific  Railroad,  1416 
Dodge  Street,  Omaha,  NE  68179. 


'  MNVA  owns  and  operates  a  line  of  railroad 
between  Hanley  Falls  and  .Norwood.  MN.  MNVA 
also  controls  Buffalo  Ridge  Railroad.  Inc..  a 
noncontiguous  class  111  shortline  carrier  which 
operates  a  line  between  Agate.  M.N.  and  Sioux 
Falls.  SD,  as  well  as  Dakota.  Missouri  Valley  and 
Western  Railroad.  Inc.  a  shortline  which  leases  and 
operates  several  lines  in  North  Dakota  and 
Montana. 


Wichita  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preser\'ation  Act.  16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d),  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  January  2. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Dirertor,  Office  of  Proceedings. 
Sidney  L.  Strickland,  jr.. 
Secretary. 
[FR  Doc.  91-344  Filed  1-7-91;  845  am) 

BILLING  CODE  703S-O1-M 

[Finance  Docket  No.  31788] 

Exemption;  Wichita.  Tillman  &  Jackson 
Railway  Co.— Lease  and  Operation 
Exemption— State  of  Oklahoma 

The  Wichita.  Tillman  &  Jackson 
Railway  Company  (Wichita)  has  filed  a 
notice  of  exemption  to  lease  and  operate 
61.1  miles  of  active  rail  line  in 
Oklahoma,  known  as  the  Western 
Branch,  owned  by  the  State  of 
Oklahoma  (State),  which  Missouri 
Pacific  Railroad  Company  (MP) 
currently  leases  and  operates.  The 
Oklahoma  segment  of  the  Western 
Branch  extends  between  approximately 
milepost  17.5.  at  the  Texas-Oklahoma 
State  line  near  Burkbumett,  TX,  and 
approximately  milepost  78.6,  at  Altus, 
OK. 

This  transaction  is  related  to  another 
exemption  request  by  Wichita,  in 
Finance  Docket  No.  3178",  Wichita, 
Tillman  &  Jackson  Railway  Company- 
Lease  and  Operation  Exemption — 
Missouri  Pacific  Railroad  Company, 
filed  concurrently  with  this  exemption 
notice.  There  Wichita  seeks  an 
exemption  to  lease  and  operate  two 
segments  of  rail  line.  The  first  segment, 
the  portion  of  the  Western  Branch 
within  Texas,  is  owned  by  MP  and 
extends  between  milepost  0.99.  at 
Wichita  Fails.  TX,  and  approximately 
milepost  17.5.  at  Burkbumett.  The 
second  segment,  known  es  Walters 
Industrial  Lead,  extends  between 
milepost  513.50,  at  Walters.  OK.  and 
milepost  537.43.  at  Waunka.  OK.  It  is 
owned  by  State  and  is  operated  by  MP 
under  a  lease,  purchase,  and  operating 
agreement  with  State.  MP  is  assigning 
its  rights  under  that  agreement  to 
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Wichita,  which  will  replace  MP  as  the 
operator  of  the  line. 

Wichita  currently  owns  no  railroad 
line  and  conducts  no  rail  or 
transportation  operations  subject  to  the 
Commission's  jurisdiction.  MNVA 
Railroad,  Inc.  (KTNVA),  a  class  III 
shortline  railroad  which  owns  or 
operates  noncontiguous  railroad 
properties,'  owns  approximately  51 
percent  of  Wichita's  stock.  Rio  Grande 
Pacific  Corporation  (Rio  Grande)  a 
noncarricT  with  no  activities  currently 
subject  to  Commission  jurisdiction, 
owns  approximately  49  percent  of 
Wichita's  stock.  Several  officers  and 
directors  of  MNVA  and  Rio  Grande  own 
less  than  1  percent  of  Wichita's  stock. 
Concurrently  with  this  notice,  MNVA 
filed  a  notice  of  exemption  to  continue 
in  control  of  Wichita  in  Finance  Docket 
No.  31789 

Any  comments  must  be  filed  with  the 
Commission  and  served  on;  John  D. 
Heffner,  Gerst,  Heffner,  Carpenter  & 
Podgorsky,  suite  1107. 1700  K  Street, 
NW.,  Washington.  DC  20006:  and  ferry 
D.  Chambers.  Oklahoma  Department  of 
Transportation,  200  NE.  21st  Street. 
Oklahoma  City,  OK  73105. 

Wichita  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completioQ  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act  16  U.S.C  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  informatioo.  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d).  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  January  2, 1991. 

By  the  Cominigtion.  David  M.  Konschruk. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  |r.. 
Secretary. 

(FR  Doc  91-345  Filed  l-7-«l;  445  am] 
■lUJMO  OOOC  7Uf-«1-4i 


DEPARTMENT  OF  LABOR 

EmployiTwnt  and  Training 
Administration 


'  MNVA  own*  and  operate*  ■  luie  of  rsiirued 
l>elween  Haniey  Fallj  and  Norwood.  MN.  MNVA 
also  coatroli  Bvflalo  Rid^  Railroad,  lac.  a 
noncontiguoua  data  Ui  shortline  earner  which 
operate*  a  line  Iwtween  Agate.  MN.  and  Sioux 
Falls.  SO.  a*  well  as  Dakota.  Missouri  Valley  and 
Westatn  Railroad,  tac  a  (hortline  which  leDW«  and 
operates  (ereral  line*  in  North  Dakota  and 
Montana. 


Determinations  Regarding  EUgil>ility  to 
Apply  for  Worker  Adlustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
December  1990. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  far 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibihty  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  stgnificant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropnute  gubtiivijtijn  thereof,  have  t)econie 
totally  or  partiaiiy  separated, 

(2)  That  sale«  or  production,  or  both,  of  the 
firm  or  subdivision  have  decn-ased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  hke 
or  directly  competitive  with  articles  produced 
by  the  finn  or  appropnate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  lo  the  absolute  decUae  in 
sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-24.985:  The  Craig  Plant 

Weyerhaeuser.  Broken  Bow,  OK 
TA-W-24.98&  A.P.  Green  Industries. 

Troy.  ID 
TA-W-24.909:  Hughes  Display  Products. 

Dover.  UJ 
TA-W-25,012:  Sealed  Air  Co.,  Somerset, 

NJ 
T.A-W~24.958;  R  &  M  Shake  &  Ridge, 

Aberdeen.  WA 
T.A-W-25,008;  Penn  Wire  Rope. 

Williamsport,  PA 
T.A-W-24.979:  Sharfstetn  & Feigin  Furs. 

New  York.  NY 
TA-W-24.^0:  W  R.  Cases' Sons 

Cutlery  Co.,  Bradford,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA~W-24.984;  Western  Union  Corp., 

A  J  Jen  town,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W-24M72;  Ford  New  Holland.  Inc., 

Troy.  MI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
T.^-W-24.9W:  Tri  Country  Cedar. 

Cosmopolis,  WA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-24.968;  Burlington  Coat  Factory, 

Columbus,  OH 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-24,953:  Max  West.  Inc.,  West    . 

Veneer  Div..  Randle,  WA 
Increased  imports  did  not  contribute 
irnpoitantly  to  worker  separations  at  the 
firm. 
T.'\-W-25,046;  Norval.  Inc.. 

Philadelphia.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25.007:  Olean  Advanced  Product, 

Glean.  NY 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-24.964;  Vulcan  Valley  Mold  Co., 

Latrobe.  PA 
Increased  imports  did  not  contribute 
importantly  lo  worker  separations  at  the 
firm. 
TA-W-24.945;  Fle.xicore  Systems.  Inc.. 

Huber  Heights,  OH 
\JJ&.  imports  of  concrete  products 
(precast  concrete)  are  negligible. 
TA-W-24,948:  Ladd Petroleum  Corp.. 

Headquarters,  Denver,  CO 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-24,949:  Ladd  Petroleum  Corp., 

Mid  Continent  Region  East,  Tulsa, 

OK 
The  Investigation  revealed  that 
criterion  (1]  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-24.950:  Ladd  Petroleum  Corp., 

Gulf  Coast  Region,  Houston.  TX 
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The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-24.951:  Ladd  Petroleum  Corp.. 

Natural  Gas  Dept..  Denver,  CO 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-24.952:  Ladd  Petroleum  Coip.. 

Mid-Continent  Region,  West 

Denver.  CO 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-25.005;  Mason  Lumber  Co.. 

Beaver,  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
T.A-W-24.991:  Applied Biosystems,  Inc.. 

Ramsey.  NJ 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-25.033:  Haynes  6- Shirley 

Drilling,  Inc.,  Electro,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-24.972;  Hanlon  fr  Gregory. 

Pittsburgh.  PA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-24.9W;  Pentapco.  Inc..  Elizabeth. 
NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-24.061;  Valley  Wood  Products. 
Valley.  WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,044:  McClanahan  Lumber, 
Inc.,  Forks,  WA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,048;  Quinault  Shingle  & 
Lumber  Co.,  Amanda  Park,  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,021;  Brooklyn  Steel  a  Tube 
Corp.,  Brooklyn,  NY 


Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25,017;  Winter  Wood  Products. 
Inc..  Phillips,  WI 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations 

TA-W-24.990:  Airfoil  Textron.  Inc. 
Fostoria,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  8, 
1989. 

TA~W-25.000;  Information  Magnetics 
Can  be.  Inc.,  Moca.  PR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  8, 
1989. 

TA-W-24.975:  Pope  &  Talbot.  Inc..  Port 
Gamble.  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  1. 1990. 

T.^-W-24.959:  Silgan  Plastics  Corp., 
Stonington.  CT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1, 
1990. 

TA-W-24,936;  Alleghany  Apparel.  Inc.. 
Covington,  VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  25, 1989. 

T.^-W-24,908;  HPM  Corp.,  ML  Gileod. 
OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  26, 1989. 

TA-W-24,946:  Georgia  Pacific  Corp., 
Coquille.  OR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  28, 1989. 

TA-W-24.967;  Bay  Chemical  Co.,  Bay 
City,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5, 
1989. 

TA-W-24,905:  Endicott  Johnson  Corp., 
Johnson  City,  AT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  15, 1989. 

TA-W-24.966:  Akron  Catheter. 
Chippewa  Lake.  OH 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  January  1. 
1990. 

TA-W-24,B63:  A.JK.  Manufacturing  Co.. 
Alberta.  VA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  11, 1989. 

TA-W-24.907;  Health-Tex.  Inc.. 

Lafollctte.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  26, 1989. 

T.'\-W-25.002:  Jay-Zee.  Inc..  Branson. 
MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
15, 1989. 

TA-W-25.002A:  Jay-Zee.  Inc.,  Monett. 
MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
15, 1989. 

TA-W-24.983:  Waymart  Knitting  Co.. 
Inc. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
15, 1989 

TA-W-24.943;  E.F.  Johnson  Co..  Waseca 
&  Eden  Prairie.  MN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  2, 
1989. 

TA-W-24.997:  Brush  Fuses.  Inc..  Des 
Plaines,  It 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
19.  1989. 

TA-W-24.887:  Tektronix.  Inc.. 

Waveform  Div..  CRT  Operation. 

Beaverton.  OR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  24, 
1989. 

TA-W-24.969;  Dae  Yang  America, 
Kutztown.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
12. 1989. 

TA-W-24,962:  Transfer  Machine,  Inc., 

Troy.  Ml 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5, 
1989 

TA-W-25,055:  Simon-Honzon,  Inc., 
Headquartered  in  Midland.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
27, 1989. 

TA-W-25.053:  Simon-Horizon,  Inc.. 
Tyler.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
27, 1989. 

TA-W-25.054:  Simon-Horizon,  Inc., 
Houston,  TX 
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A  certification  was  issued  covering  all 
workers  sejiarated  on  or  after  December 
27.  1989. 

TA-W-25,056:  Simon-Horizon,  Inc.. 
Denver.  CO 

A  certification  was  issued  covering  all 
worlcers  separated  on  or  after  December 
27. 1989. 

TA-W-23.057:  Simon-Horizon,  Inc^ 
Oklahoma  City.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
27, 1989. 

T.'{-W-23.058:  Simon-Horizon,  Inc., 
Dallas.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
27. 1989. 

TA-lV-25,039;  Simon-Horizon.  Inc.. 
Lubbock.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
27, 1989. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  Decem.ber 
1990.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C4318. 
US.  Department  of  Labor.  200 
Constitution  Avenue.  NVV.,  VVdshington. 
DC  20210  during  n.^^mal  business  hours 
cr  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  December  28.  19yO 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Ass:stance. 

[FR  Doc.  91-318  Filed  1-7-91;  8;43  am) 

E  LLINQ  COOe  4510-30-M 

Office  of  the  Secretary 

/  gency  Recordkeeping/Repcrting 
Requ'rerrents  Under  Review  by  the 
Crtfce  of  Management  and  Budget 

(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
cut  its  responsibilities  under  the 
P.-iperwork  Reduction  .^ct  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
rnquirements  that  will  affect  the  public. 

List  of  Recordkeeping/ Reporting 
Requirements  Under  Review 

As  nacessarv'.  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping  'repcrti.ng  requirements 
under  review  by  the  Office  of 
\!anagement  and  Budget  (0MB)  since 
the  last  list  was  publishsd.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 


Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
r^^port  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW..  room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS).  Office  of  Management 
and  Budget,  room  3208.  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 
Standaid  Industrial  Classification 
Refiling  Forms  1220-0032 

The  affected  public  are  both  public 
and  private  employers,  including  large 
and  small  businesses. 


Form 

FY  1991 
rescxjnd- 

Frequen- 
cy 

Avfl. 
tini« 
re«p. 

BLS3023-V 

BL3  3023-CA 

B'-S  3023-VS  v.. 
B'-S  3023- VMV. 

1.980.000 

45.000 

0 

0 

Annual 

Annual. — 

Annua) 

Annurt 

5  min. 
10  mtn 
5  mtn. 
15  min 

•  BLS  3023-VS  and  BLS  3023-VM  wiN  be  imple- 
monted  in  1992. 

*•  Public  Aomimstrahon  wrM  not  be  surveyed  in  FY 
1991. 

For  each  of  Fiscal  Years  1991. 1992, 
1993,  and  1994  and  based  on  an 
establishment's  industrial  classification, 
one-third  of  the  universe  and  public 
employers  classified  as  operating 
establishments  will  be  surveyed.  This 
information  will  be  used  by  BLS  and 
SESAs  to  review  and  update  the 
industrial  and  geographic  codes  of 
employers. 

Extension 

Employment  Standards  Administration 
Agreement  and  Undertaking 
1215-0034:  OWCP-1 
On  occasion 

Businesses  or  other  for  profit 
300  respondents;  75  total  hoiirs;  ,25  min. 
per  response;  1  form 

0\VCP-1  is  a  joint  use  form  (Long 
Shore  and  Bl.ick  Lung  programs) 
completed  by  employers  to  provide  the 
Secretary  of  Labor  with  authorization  to 
sell  securities,  or  to  bring  suit  under 
indemnity  bonds  deposited  by  self- 
insured  employers  in  the  event  there  is  a 
default  in  the  payment  of  benefits. 

Signed  at  Washington,  DC  this  3rd  day  of 
lanuary.  1991. 
Paul  E.  Larson, 

Departmental  Clearance  Officer. 
[FR  Dec.  91-319  Filed  1-7-91;  8:45  am) 
BILLING  COOE  4S10-24-U 


Employment  ,nd  Training 
Administration 

(TA-W-24,  756] 

Midwest  Foundry  Company  Coidwater, 
Missouri;  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance;  Correction 

This  notice  corrects  the  State  location 
previou.sly  published  in  the  Federal 
Register  on  November  30,  ISOO,  (55  FR 
49713)  in  FR  Document  90-28185 
indicating  Coluv.ater,  Missouri  as  the 
location  of  Midwest  Fc'jnd.'7  Company. 

Under  Negative  Determinations,  T.-\- 
W-24,  756;  Midwest  Foundry  Co.,  the 
location  should  be  Coidwater,  Michigan 
instead  of  Coidwater,  Missouri. 
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Signed  at  Washington.  DC  ihii  Zath  day  of 
December  199a 
Marvin  M.  Fooks, 

Director,  Off  ice  of  Trade  Adjustment 
Assistance. 
im  Doc  ffl-317  Filed  l-7-©l;  8:45  am  J 

l.-UJNa  COOC  4S1»-3»-M 


NATIONAL  CREDIT  UNfON 
ADMINiSTRATfON 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

Date:  |anuary  3, 1961. 

The  National  Credit  Union 
Administration  has  submitted  the 
following  pubhc  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1960,  Public  Law  96- 
511.  Copies  of  the  submissions  may  be 
obtaineid  by  calUng  the  NUCA 
Clearance  Officer  listed  Comments 
regarding  information  collections  should 
be  addressed  to  the  OMB  reviewer 
listed  and  to  the  NCUA  Clearance 
Officer,  NCUA,  Administrative  Office, 
room  7344. 1776  G  Street  NW., 
Washington.  DC  20458. 

National  Credit  Union  Administration 

OMB  Number.  313»-0040, 

Form  Number.  FCU  109A  &  B. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Title:  FCU  Ownership  of  Fixed 
Assets.  

Description:  12  CFR  701,36  requires 
that  federal  credit  unions  with  $1  million 
or  more  in  assets  obtain  the  approval  of 
the  Agency  prior  to  investing  in  fixed 
assets  in  excess  of  5  percent  of  shares 
and  retained  earnings. 

Respondents:  Federal  Credit  Unions. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  per 
Response:  10. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Reporting  Burden- 
1.000  hours. 

OMB  Number  3133-0092 

Form  Number  None. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection  for 
v/hich  approval  has  expired. 

Title:  Loans  to  Members  and  Lines  of 
Credit  to  Members, 

Description:  Information  collection  is 
required  of  federal  credit  unions. 
Written  lending  policies  required  of  all 
federal  credit  unions,  ■  legal  opinion  as 
to  mortgage  forms  required  if  standard 
forms  are  not  used.  The  information  is 


us^d  by  the  NCUA  in  c  \aminations  and 
by  the  FCUs  and  their  members. 

Respondents:  Federal  credit  unions. 

Estimated  Number  of  Respondents: 
8,657, 

Estimated  Burden  Hours  per 
Response:  12. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Reporting  Burden: 
207,768  hours. 

Clearance  Officer  Wilmer  A.  Theard. 
(202)  682-9700.  National  Credit  Union 
Administration,  room  7344, 1776  G 
Street.  NW..  Washington,  DC  20456. 

0M3  Reviewer  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Execubve 
Office  Building,  Washington.  DC  20503, 
Becky  Baker, 

Secretary  of  the  NCUA  Board. 
[FR  Doc.  91-314  Filed  1-7-91;  8:45  amj 

MUfNQ  CODE:  TSSS-ei-M 


Community  Devetcpment  Revolving 
Loan  Program  for  Credit  Unions 

agency:  National  Credit  Union 

Administration. 

action:  Notice  of  application. 

summary:  The  National  Credit  Union 
Administration  ("NCUA")  will  accept 
applications  for  participation  in  the 
Community  Development  Revolving 
Loan  Program  For  Credit  Unions  through 
February-  28, 1991.  Application 
procedures  are  set  forth  in  part  705  of 
NCU.A's  Rules  and  Regulations 
("Community  Development  Revolving 
Loan  Program  for  Credit  Unions")  (12 
CFR  part  705). 

addresses:  Applications  to  participate 
in  the  Program  should  be  submitted  to: 
NCU.A.  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions.  1776  G  Street  NW.,  Washington. 
DC  20456. 

DATES:  Applications  must  be  received 
by  Februarj'  28. 1991. 
FOR  FUm-HER  INFORMATION  CONTACT: 
Robert  J.  LaPorte,  Central  Liquidity 
Facility,  at  the  above  address  or 
telephone  (202)  682-0780. 

SUPPLEMBTTAinr  INFORMIATION:  Part  705 
of  NCUA'b  Regulations  (12  CFR  part 
705)  implements  the  Community 
Development  Revolving  Loan  Program 
for  Credit  Unions  (the  "Program").  The 
purpose  of  the  Program  is  to  make 
reduced  rate  loans  to  both  federally  and 
state-chartered  credit  unions  serving 
low-income  communities  so  that  the 
credit  unions  may  provide  needed 
financial  services  and  help  to  stimulate 
the  economy  in  the  communities  they 
serve. 


This  Notice  is  published  pursuant  to 
S  705.9  of  NCUAs  Regulations  (12  CFR 
705.9)  staling  that  NCUA  will  provide 
notice  in  the  Federal  Register  when 
funds  in  the  Program  are  available  for 
loans,  and  the  time  period  during  which 
applications  for  participation  in  the 
Program  will  be  accepted.  Funds  are 
currently  available  for  loans. 
Applications  for  participation  in  the 
Program  wiU  be  accepted  through 
February  2&  1991.  Credit  unions  wishing 
to  participate  in  the  Program  should 
refer  to  part  705  of  NCUA's  Regulations 
for  the  appbcation  procedures  and 
Program  Requirements.  Only  credit 
unions  currently  in  existence  may  apply. 

By  the  National  Credit  Union 
Administration  on  December  17, 1990, 

Becky  Bakw, 

Secretary,  NCUA  Board. 

[FR  Doc.  ffl-315  Filed  l-7-«:  8:45  am) 

BILLma  coot  7UC-0V4I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings;  Humanities  Panel 

agency:  National  Endowment  for  the 
Humanities, 

ACnOM:  Notice  of  meetings^ 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended),  notice 
is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue.  NW„ 
Washington.  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Woihowe.  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
HuiDanities.  Washington.  DC  20506; 
telephone  202/786-0322. 
SUPPLBIENTARV  MFOAMATION:  The 
proposed  meetmgs  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  .■^ct  of  1965.  as  amended, 
including  disrassion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
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Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  January  15, 1978. 1  have 
determined  that  these  meetings  will  be 
dosed  to  the  public  pursuant  to 
subsections  (c)  (4),  and  (6)  of  section 
552b  of  title  5.  United  States  Code. 

1.  Date:  January  11, 1991. 
Time:  8.30  a.m.  to  5  p.m. 
Room:  A\5. 

Program:  This  meeting  will  review 
Humanities  Projects  in  Museums  and 
Historical  Organizations  applications 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning  after 
July  1, 1991. 

2.  Date:  January  17-18. 1991. 
Time:  8.30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Humanities  Projects  in  Museums  and 
Historical  Organizations  applications 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning  after 
July  1,1991. 

3.  Date:  January  24-25, 1991. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  A\5. 

Program:  This  meeting  will  review 
Humanities  Projects  in  Museums  and  • 
Historical  Organizations  applications 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning  after 
July  1, 1991. 

4.  Date:  January  31-February  1, 1991. 
Time:  8:30  a.m.  to  5  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
Humanities  Projects  in  Museums  and 
Historical  Organizations  applications 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning  after 
July  1. 1991. 

5.  Date:  February  7-8, 1991, 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
Humanities  Projects  in  Museums  and 
Historical  Organizations  applications 
submitted  to  the  Division  of  Public 
Programs,  for  projects  beginning  after 
July  1. 1991. 

Catherine  Wolhowe. 

Advisory  Committee.  Management  Officer 

|FR  Doc.  91-305  Filed  1-7-91;  8:45  am] 
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Perfonnance  Review  Board 

agency:  National  Endowment  for  the 
Humanities. 

action:  Notice. 


SUMMARY:  This  notice  announces 
membership  in  the  National  Endowment 
for  the  Humanities'  Executive  Resources 
and  Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT 
Timothy  G.  Connelly.  Director  of 
Personnel,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue 
NW.,  Washington.  DC  20506. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  4314(c).  the  National 
Endowment  for  the  Humanities  (NEH) 
hereby  revises  the  notice  of  membership 
published  in  the  Federal  Register  on 
January  28,  1990. 

The  members  of  the  Executive 
Resources  and  Performance  Review 
Board  are:  (1)  Thomas  Kingston, 
Assistant  Chairman  for  Operations — 
Board  Chairman  (until  designated 
otherwise);  (2)  Donald  Gibson,  Director. 
Division  of  Public  Program;  (3) 
Marguerite  Sullivan.  Director,  Office  of 
Publications  and  Public  Affairs; 
Marjorie  Berlincourt,  Director,  Division 
of  State  Programs,  and  Anne  Neal, 
General  Counsel.  Office  of  the  General 
Counsel  and  Congressional  Liaison. 
Appointment  of  all  former  Board 
members  are  rescinded  and  the  above 
members  are  appointed  through 
December  31. 1991. 
Lynne  Cheney, 
Chairman. 
(FR  Doc.  91-306  Filed  1-7-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-440] 

Ttie  Cleveland  Electrical  Illuminating 
Co.  et  al.;  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  151  to  Facility 
Operating  License  No.  NPF-3,  issued  to 
the  Toledo  Edison  Company  and  the 
Cleveland  Electric  Illuminating 
Company  (the  licensee),  which  revised 
the  license  for  operation  of  the  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1 
(the  facility)  located  in  Ottawa  County, 
Ohio.  The  amendment  was  effective  as 
of  the  date  of  its  issuance. 

The  amendments  extended  the 
expiration  date  of  Facility  Operating 
License  No.  NPF-3  for  Davis-Besse  from 
its  present  date  of  March  24,  2011  to 
April  22.  2017.  The  latter  date  is  40  years 
from  the  issuance  of  the  operating 
license  whereas  the  earlier  date  is  40 
years  after  the  issuance  of  the 
construction  permit  (CP). 


The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
November  29, 1990  (53  FR  49582).  No 
requests  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  dated  May  31, 1990.  as 
supplemented  December  17, 1990,  (2) 
Amendment  !Mo.  151  to  License  No. 
NPF-3,  (3)  the  Commission's  related 
Safety  Evaluation  dated  December  31. 
1990,  and  (4)  the  Environmental 
Assessment,  dated  December  21, 1990 
(55  FR  53216).  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

A  copy  of  items  (2),  (3)  and  (4)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
III/IV/V. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  Decemberl990. 

For  the  Nuclear  Regulatory  Commission. 
M.D.  Lynch,  Sr.. 

Project  Manager.  Project  Directorate  III-3, 
Division  of  Reactor  Projects— III/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-296  Filed  1-7-91:  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Information  Collection 
Submitted  to  0MB  for  Review 

AGENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.C,  chapter  35),  this  notice 
announces  a  request  to  revise  the  use  of 
0PM  Form  805  that  collects  information 
from  the  public.  0PM  Form  805, 
Application  to  be  Listed  Under  the 
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Voting  Rights  Act  of  1965,  is  used  to 
elicit  information  from  persons  applying 
for  voter  registration  under  the  authority 
of  the  Voting  Rights  Act  of  1965.  Tbe 
requirements  for  voter  ..hgibility  vary 
from  State  to  State:  therefore.  GPKl 
Form  805  is  a  blanket  number  covering 
10  forms  which  conform  to  the 
individual  State's  requirements. 

Approximately  250  individuals 
complete  the  form  annually  which 
requires  20  minutes  to  complete  for  a 
total  public  burden  of  83  hours. 

For  copies  of  this  proposal  call  C. 
Ronald  Trueworthy  on  (202)  606-2281. 
DATES:  Comments  on  this  proposal 
should  be  received  by  February  7, 1991. 

addresses: 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer.  U.S.  Office  of 
Personnel  Management,  1900  E  Street 
NW..  room  6410,  Washington.  DC 
20415. 

Joseph  Lackey,  0PM  Desk  Officer, 
OIRA,  Office  of  Management  and 
Budget,  New  Executive  OfBce 
Building.  NW.,  Washington,  DC  20503. 

FOR  FURTHER  tNFORMATtON  CONTACT: 

Stephanie  ].  Peters.  (202)  606-1701. 
U.S.  Office  of  Personnel  Management 

Constance  Bany  Newamv 

Director. 

[FR  Doc.  91-347  Filed  1-7-91;  8:46  ami 
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Requast  for  Ctewancs  for  Rt  20-7 
Rl  30-3  Subrntttwl  to  OIW 


aqency:  Office  of  Personnel 

Management 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  US.  Code,  chapter  35),  this  notice 
announces  the  clearance  of  two 
information  collections.  RI  20-7. 
Representative  Payee  Questionnaire,  is 
used  to  collect  information  from  persons 
applying  to  be  fiduciaries  for  annuitants 
or  sujvivor  annuitants  who  appear  to  be 
incapable  of  handling  their  own  funds  or 
for  minor  children.  RI  30-3.  Information 
Necessary  for  a  Competency 
Determination,  collects  mecUcal 
information  regarding  the  annuitant's 
competency  for  OPM's  use  in  evaluating 
the  annuitant's  condition.  RI  30-3  is  an 
enclosure  to  RI  20-7  and  is  needed  for 
adult  annuitants  who  axe  alleged  to  be 
incompetent 

The  number  of  respondents  for  RI  20- 
7  is  12,480;  we  estimate  it  takes  20 
minutes  to  fill  out  the  form.  The  annual 
burden  is  4,160  hours.  The  number  of 
respondents  for  RI  30-3  is  250;  we 
estimate  it  takes  60  minutes  to  fill  out 


the  form.  The  annual  burden  is  250 

hours.  The  total  burden  is  4,410  hours. 
For  copies  of  this  proposal  call  C 

Ronald  "Thieworthy  on  (202)  605-2281. 

DATES:  Comments  on  this  proposal 

should  be  received  by  February  7, 1991. 

ADDRESSES:  Send  or  deliver  comments 

to— 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer.  U.S.  Office  of 
Personnel  Management.  1900  E.  Street 
NW.,  room  5410.  Washingtoa  DC 
20415. 
and 

]oseph  Lackey,  OPM  Desk  Officer, 
Office  of  kionnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building.  NW.,  room  3002, 
Washingtoa  DC  20603. 

FOR  FURTHER  INFORMATION  COfTTACT: 

Mary  Beth  Smith-Toomey,  (202)  606- 

0623. 

U.S.  Office  of  Personnel  Management 

CoBataaca  Baciy  NewnMB, 

Director. 

[FR  Doc.  91-348  Piled  1-7-81;  8:45  am) 
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SECtmUIES  AND  EXCHANGE 
COMMISSION 

[Rat  Na  34-2871S;  FM  NOl  SR-NSCC-W- 

21)1 

Self-Regulatory  Organizations; 
National  Securittas  Clearing 
Corporation,  Propoaad  Rula  Chang* 
Relating  to  tta  Auttwrtty  To  Permit 
Book-Entry  Money  Settlements  With 
MemtMrs 

Pursuant  to  section  19(b)(1)  of  the 
Securties  Exchange  Act  of  1934,'  notice 
is  hereby  given  that  on  October  5, 1990, 
the  National  Securities  Clearing 
Corporation  ('T^SCC)  filed  with  the 
Secxirties  and  Exchange  Conmiission 
("Commission")  the  propwsed  rule 
change  (File  No.  SR-NSCC-90-21)  as 
described  in  Items,  L  IL  and  III  below. 
which  Items  have  been  prepared  by  the 
self-regulatory  organization  ("SRO"). 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  SRO's  SUtement  of  the  Terms  of 
Substance  of  the  Propoaed  Rule  Change 

The  proposed  rule  change  would 
modify  Section  1  of  NSCC's  Rule  12 
(Settlement)  by  expressly  authorizing 
NSCC  to  permit  its  members  to  use 
inter-bank  and  intra-bank  funds 


15  U.S.C  78»(b)Cl). 


transfers  to  settle  their  obligations  due 
NSCC. 

n.  SRO's  SUtaBMDt  of  Ibt  Purpose  of 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifed  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  SRO's  Statement  of  the  Purpose  of. 
and  Statutory  Basis  for.  the  Proposed 
Rule  Change 

NSCC  Rule  12  currently  requires 
NSCC  members  to  meet  their  money 
settlement  obligations  to  NSCC  through 
the  payment  of  a  check,  which  must  be 
certified  for  amounts  of  $5,000  or 
greater.  Except  where  payment  to  NSCC 
is  late,  in  which  case  a  Federal  Funds 
wire  is  required,  the  existing  rule  does 
not  expressly  provide  for  alternate 
payment  mechanisms.  In  order  to  reflect 
the  practice  that  NSCC  abeady  has 
adopted,  under  certain  circumstarices.  of 
allowing  its  members  to  use  bank  funds 
transfers  to  satisfy  their  money 
settlement  obligations  to  NSCC  and  in 
order  to  move  generally  to  a  funds 
transfer  settlement  environment,  NSCC 
proposes  to  modify  its  Rule  12  to 
authorize  expressly  such  alternative 
methods  of  payment. 

The  proposed  practice  would  enable 
NSCC  members  of  pay,  as  permitted  by 
NSCC  their  NSCC  settlement 
obligations  at  a  bank  where  both  NSCC 
and  the  members  have  accounts  through 
intra-bank  debits  of  members'  accounts 
and  corresponding  intra-bank  credits  to 
.NSCC's  account  (and  vice  versa)  NSCC 
believes  that  the  proposed  use  of  book- 
entry  funds  transfers  would  have  many 
advantages,  including  (1)  the  elimination 
of  the  burdens  and  costs  that  arise  from 
paper  movements,  and  (2)  earlier  finality 
of  payment  Ultimately,  NSCC 
contemplates  executing  a  contract  with 
a  bank  located  in  each  of  its  operating 
regions  that  will  allow  money 
settlements  to  be  effected  by  intra-bank 
book-entry  settlement  in  every  region.  In 
this  regard,  a  pre-requisite  to  creating  an 
intra-bank  funds  transfer  arrangement 
would  be  the  establishment  of  such  a 
contractual  agreement  between  NSCC 
the  bank,  and  the  member  delineating, 
among  other  things,  terms  under  which 
tbe  right  of  NSCC  to  such  payment  is 
final  and  irrevocable. 
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The  proposed  rule  change  would  help 
ensure  that  ability  of  NSCC  to  effect 
money  settlements  with  it  members  in  a 
timely,  cost-efficient,  and  secure 
manner.  Thus,  it  is  consistent  with  the 
requirements  of  the  Act.  particularly 
section  17A  of  the  Act,  and  of  the  rule 
and  regulations  thereunder. 

B.  SRO's  Statement  on  Burden  on 
Competition 

NSCC  believrt  that  the  proposed  rule 
changes  will  not  have  an  impact  on  or 
impose  a  burden  on  competition. 

C.  SRO's  Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rule 
changes  have  not  yet  been  solicited  or 
received.  NSCC  will  notify  its  members 
of  the  rule  filing  and  solicit  their 
comments  by  an  Important  Notice. 
NSCC  will  notify  the  Commission  of  any 
written  comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  Hnds 
such  longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (iij 
as  to  which  the  SRO  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552.  will  be  available  for  inspection  and 
copjing  in  the  Commission's  Public 
Reference  Section.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 


refer  to  File  No.  SR-NSCC-90-21  and 
should  be  submitted  by  January  29, 1991. 

For  the  Commission  by  the  Division  of 
Maritet  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  December  21.  1990. 
Margaret  H.  MacFarland. 
Deputy  Secretary. 
(PR  Doc.  91-243  Filed  1-7-91;  8:45  am] 
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[Rei.  No.  34-28727;  File  No.  SR-NSCC-90- 

27] 

Sett-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Filing  and  Order  Granting 
Temporary  Accelerated  Approval  of 
Proposed  Rule  Ctiange  Regarding 
Members'  Required  Clearing  Fund 
Deposits 

December  31. 1990. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  ( "the  Act ").  '  notice  is  hereby 
given  that  on  December  18, 1990,  the 
National  Securities  Clearing 
Corporation  ("NSCC  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (SR-NSCC-90-27)  as  described. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  This  order  also  temporarily 
approves  the  proposal  on  an  accelerated 
basis  until  June  30. 1991. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  *  modifies 
the  amount  of  a  Member's  Clearing  Fund 
Deposit  that  may  be  collateralized  by 
letters  of  credit.  Specifically,  the 
proposed  rule  change  will  increase  the 
minimum  cash  contribution  for  those 
Members  who  use  letters  of  credit  from 
$50,000  to  the  greater  of  $50,000  or  10% 
of  their  Clearing  Fund  Required  Deposit 
up  to  a  maximum  of  $1,000,000.  The 
proposed  rule  change  also  provides  that 
only  70%  of  a  Members  Required 
Deposit  may  be  collateralized  with 
letters  of  credit.  Finally,  the  proposed 
rule  change  has  added  headings  to  the 
Clearing  Fund  formula  section  of 
NSCC's  rules  for  clarity  and  has  made 
other  nonsubstantive  drafting  changes. 

The  intended  effect  of  the  proposed 
rule  change  is  to  increase  the  liquidity  of 
the  Clearing  Fund  and  to  limit  NSCC's 


•  17  CFR  200.30-3(a)(12). 

'  15  U.S  C.  78«(b). 

•  The  proposed  rule  change  wa»  filed  originally 
on  October  27  1989  (File  No.  SR-NSCC-«»-16)  and 
wai  approved  temporarily  through  December  31. 
1990.  (Secunliet  Exchange  Act  Rel  No  Z7664 
(January  31.  1990).  S5  FR  4287. 


exposure  to  any  unusual  risk  from  the 
reliance  on  letters  of  credit.  NSCC 
indicates  that  this  is  a  goal  that  the 
Commission  has  endorsed  to  insure  the 
liquidity  of  the  clearing  system  in  the 
event  of  a  major  Member  insolvency, 
catastrophic  loss,  or  a  major  settlement 
suspense. 

II.  NSCC's  Rationale  for  the  Proposal 

NSCC  believes  that  because  the 
proposed  rule  change  enhances  its 
capacity  to  safeguard  securities  and 
funds  in  its  custody  or  control  and  to 
protect  the  public  interest,  it  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
NSCC. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concemingthe  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provision  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NSCC.  All 
submissions  should  refer  to  File  No.  SR- 
NSCC-90-27  and  should  be  submitted 
by  January  29. 1991. 

IV.  Accelerated  Temporary  Approval 

The  Commission  believes  that  good 
cause  exists  for  approving  the  proposal 
on  a  temporary  basis  in  that  it  is 
consistent  with  the  requirements  of 
section  17A(b)(3)(A)&(F)  of  the  Act.* 
The  Commission  agrees  with  NSCC  that 
the  proposed  rule  change  will  reduce  the 
possibility  of  the  hquidity  risk 
associated  with  letters  of  credit  in  the 
event  of  a  default  by  a  major  NSCC 
participant.  As  such,  the  proposal,  while 
allowing  the  continued  use  of  this  form 
of  collateral,  enables  NSCC  to  improve 
its  capacity  to  safeguard  securities  and 
funds  for  which  it  is  responsible  and 
thus  promotes  the  prompt  and  accurate 


>  15  U.S.C.  -6q  1(b)(3)(A)  «  (F). 
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clearance  and  settlement  of  securities 
transactions.* 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  with  section  17A. 
Accordingly,  the  Commission  is 
approving  the  proposed  rule  change 
temporarily  until  June  30, 1991.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register  in 
that  the  proposed  rule  change  will  help 
reduce  the  exposure  of  NSCC's  Clearing 
Fund  to  the  possibility  of  the  liquidity 
risk  associated  with  letters  of  credit.  As 
noted  above,  the  proposed  rule  change 
was  originally  filed  on  October  27, 1989. 
and  was  approved  on  a  temporary  basis 
through  December  31, 1990.  No 
comments  were  received  at  that  time. 
NSCC's  proposed  rule  change,  if 
approved,  would  extend,  without 
modification,  NSCC's  current  Clearing 
Fund  contribution  rules. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SE-NSCC-90-27) 
be.  and  hereby  is.  approved  on  a 
temporary  basis  until  June  30. 1991. 

For  the  Commission,  by  the  Division  of 
h*arket  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-244  Filed  1-7-fll;  8:45  am] 

BtLUNO  COOC  W10-«1-M 


[Rel.  No.  34-28728;  File  Nos.  SR-NSCC-90- 
25,  SR-MCC-90-08,  and  SR-SCCP-90-03] 

Self-Regulatory  Organizations; 
National  Securities  Clearlrfg 
Corporation,  Midwest  Clearing 
Corporation,  and  Securities  Clearing 
Corporation  of  Pttiladelphia;  Filing  and 
Order  Granting  Temporary 
Accelerated  Approval  of  Proposed 
Rule  Changes  Relating  to  Earlier  Trade 
Guarantees  and  Revised  Clearing  Fund 
Formulas 

December  31, 1990. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  ("Act"),'  notice  is  hereby 


given  that  the  National  Securities 
Clearing  Corporation  ("NSCC").  the 
Midwest  Clearing  Corporation  ("MCC'), 
and  the  Securities  Clearing  Corporation 
of  Philadelphia  ("SCCP")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
changes  (SR-NSCC-90-25,  SR-MCC-flO- 
08.  and  SR-SCCP-90-03)  described 
below.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons.  This  order  also  approves 
temporarily  the  proposals  on  an 
accelerated  basis  until  June  30. 1991. 

I.  Description  of  the  Proposals 

The  proposals  seek  permanent 
approval  of  proposed  rule  changes  that 
would  permit  NSCC,  MCC.  and  SCCP 
(collectively  "Clearing  Corporations") 
to:  (1)  Guarantee  at  an  earlier  time 
settlement  of  member  trades  in  their 
respective  Continuous  Net  Settlement 
("CNS")  systems;  and  (2)  revise  the  CNS 
portion  of  their  respective  clearing  fund 
formulas  to  protect  against  increased 
risk  posed  by  such  earlier  guarantees.' 
The  Commission  approved  temporarily 
these  proposals  for  the  Clearing 
Corporations  on  August  29, 1989.*  Such 
approval  expires  on  December  31. 1990. 
The  salient  features  of  these  proposals 
are  described  briefly  below.' 

A.  NSCC 

NSCC's  proposal  permits  it  to 
guarantee  settlement  of  pending  CNS 
trades  as  of  midnight  plus  one  day  after 
the  trade  date  for  locked-in  trades  and 
on  midnight  on  the  day  trades  are 
reported  to  members  as  compared  for 
non-locked-in  trades.  Prior  to  .its  original 
proposal.  NSCC  guaranteed  settlement 
of  CNS  trades  on  the  fourth  day  after 
trade  date  (T+4).  NSCC's  proposal 
reduces  the  time  during  which  clearing 
members  are  exposed  to  the  risk  of 
contra-side  default  but  increases  the 
time  during  which  NSCC  is  exposed  to 
such  risk. 

To  protect  against  increased  CNS 
system  risk  associated  with  an  eariier 


•  The  Commission  incorporate*  its  comprehensive 
discussion  approving  temporarily  NSCC's  revised 
clearing  fund  requiremants  for  deposits  secured  by 
letters  of  credit  as  set  forth  in  Release  No.  34-27664. 

•  15  U.S.C.  78s(b)(2). 

•  17  CFR  200.3O-3(a)(12). 
'  15  US.C.  78s(b). 


'  The  proposed  rule  changes  wer?  filed  as 
follows:  NSCC  (SR-NSCC-90-25)  on  December  12, 
1990.  MCC  (SR-MCC-OO-OB)  on  December  24, 1990; 
and  SCCP  (SR-SCCP-e0-O3)  on  December  la  1990 

•  These  poUcie*  were  first  proposed  by  the 
Qearing  Corporations  as  follows;  NSCC  (SR- 
NSCC-87-04)  on  February  27, 1987,  with 
amendments  on  March  11, 1967.  and  October  1, 
1967:  MCC  (SR-MCC-e7-03)  on  [une  2. 1987:  and 
SCCP  (SR-SCCP-87-03)  on  October  28. 1987,  with 
an  amendment  on  June  8. 1989. 

•  Secnrities  Exchange  Act  Rel.  No  27192  (August 
29. 1969)  54  FR  37010  (Temporary  Approval 
Order"). 

•  The  Commission  incorporates  herein  Its 
compreheruive  description  of  the  Clearing 
Corporations'  proposals  as  s«t  forth  in  the 
Temporary  Approval  Order. 


guarantee.  NSCC  proposes  to  revise  the 
CNS  portion  of  its  clearing  fund  formula. 
NSCCTs  revised  clearing  fund  formula 
requires  each  member  to  contribute  as 
the  CNS  portion  of  its  clearing  fund 
requirement  an  amount  approximately 
equal  to:  (1)  Two  percent  (2%)  of  the 
member's  projected  total  long  CNS 
positions:  plus  (2)  the  net  of  each  day's 
difference  between  the  contract  price  of 
pending,  compared  CNS  trades  and  the 
current  market  price  for  all  guaranteed 
pending  CNS  trades  that  have  not  yet 
reached  settlement;  plus  (3)  one-fourth 
of  one  percent  (.25%)  of  the  net  of  all 
guaranteed,  pending  CNS  trades  and 
open  CNS  positions. 

NSCC  calculates  the  CNS  portion  of 
its  clearing  fund  requirement  daily  and 
collects  clearing  fund  deposits  monthly 
unless  circumstances  justify  additional 
deposits  on  a  more  frequent  basis.  As  a 
part  of  NSCC's  monitoring  of  clearing 
fund  deposits,  NCSS  will  determine  on  a 
daily  basis  whether  changes  in  a 
member's  required  deposit  relating  to 
CNS  activity  breaks  certain  parameters. 
NSCC  may  collect  additional  intramonth 
deposits  from  a  member  if:  (1)  That 
member's  current  clearing  fund 
requirement  (based  on  the  previous 
twenty  business  days'  activity)  for  CNS 
activity  is  more  than  twenty-five  percent 
(25%)  higher  than  the  previous  month- 
end  required  clearing  fund  deposit;  or  (2) 
the  average  of  that  member's  last  five 
calculations,  as  described  in  (1)  above, 
is  more  than  fifteen  percent  (15%)  higher 
than  the  previous  month-end 
requirement.  NSCC  collects  intramonth 
deposits  on  the  day  these  parameter 
breaks  occur  if  a  member's  clearing  fund 
deposit  is  insufficient  to  cover  the 
deficiency.  NSCC  does  not  require  an 
increased  contribution  if  the  deficiency 
is  less  than  either  ten  percent  (10%)  of 
the  member's  clearing  fund  deposit  or 
$10,000.  NSCC  may  grant  exemptions 
from  the  additional  deposit  requirement 
in  certain  circumstances. 

B.MCC 

MCC's  proposal  provides  for  earlier 
guarantees  in  precisely  the  same  fashion 
as  does  NSCC's  proposal.  MCC  also  has 
revised  the  CNS  portion  of  its  clearing 
fund  formula  to  help  protect  against 
risks  associated  with  earlier  guarantees. 

Under  MCC's  proposal,  assessments 
for  the  clearing  fund  will  be  based  on 
the  following  formula:  (1)  All 
presettlement  long  and  short  settling 
CNS  trades  will  be  summarized  daily  for 
the  previous  twenty  day  period;  (2)  for 
each  day  that  a  member  has  a  net  debit 
exposure,  based  on  mark-to-market, 
such  member  will  be  assessed  at  a  rate 
of  102%  of  the  net  debit  exposure;  and 
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twenty  day  net  debit 

__^ flgare  w<M  lerre  ■•  the 

addW—rf  dearinf  fund  contribatkm. 
Memban  twhoae  averafe  net  debit 
exposara  for  tke  twenty  day  period  is 
below  tfw  mMoram  tS4X»  clearing  fund 
depotit  wffl  not  ba  required  to  provide 
additional  fanda. 

Procedures  pertaining  to  contributioos 
to  the  clearing  fund  will  be  as  follows: 
(1)  CaloilaUon  of  daariiig  fund 
requireaaats  will  take  pUce  daily:  (2) 
increases  of  tha  oet  debit  exposure  less 
than  or  equal  to  10%  of  the  twenty  day 
net  debit  axpoaure  noviog  average  will 
be  assessed  weekly:  and  (3)  a  net  debit 
exposure  iocreaaa  of  mora  thaa  tea 
percent  (10%)  over  tha  twenty  day  net 
debit  expostn  oioving  average  could  be 
requested  on  the  day  of  calculatioo. 
MCC  in  its  discretion,  nay  defer  such 
requests  ostil  tha  waridy  assessment. 
Any  interest  raoeired  from  the 
investment  of  the  clearing  fund,  less  a 
daily  aarvioa  charge  of  JOS%  to  cover  the 
adniMstratkin  of  die  invested  funds, 
shafl  aocroe  to  the  members. 

C.  SCCP 

SCCFs  proposal  also  provides  for 
eariier  guarantees  in  precisely  the  same 
fashion  at  does  NSCCt  and  MCC'a 
proposals.  In  order  to  help  minimize  any 
additional  risks  from  eariier  guarantees 
and  to  mora  adequately  coUateraliza 
any  (>S  system  risks.  SCCP  also  has 
modified  its  existing  formula  for 
calculating  required  CMS  clearing  fiuid 
contributions.  Tha  new  formula  enables 
SCCP  to  coUact  die  currant  mark-to- 
market  value  of  du  secorites  still 
pending  settleawaL  Under  the  old 
systeot.  SCCP  only  ooUected  the  value  of 
such  sacwrities  on  or  after  the  setUement 
date  (T -!-&). 

Cootribntkias  to  the  clearing  fund  are 
asseaaed  basad  opon  the  larger  of:  (1)  A 
member's  monthly  average  of  trading 
activity  based  on  the  preceding  quarter 
with  an  assessment  of  $1,000  for  every 
25  trading  units  of  100  shares  (widi  a 
SSJXn  ndnimmn  and  $50,000  maximum 
contribution):  the  first  $25.00  must  be  in 
cash  and  the  remainder  aiay  be  in  high 
grade  bondr.  or  (2)  a  member's 
aggregate  dollar  amount  of  all  long 
trades  at  their  execution  price  for  each 
quarter  divided  by  the  number  of  days 
in  such  quarter  times  two  percent  [2%] 
(with  a  maximum  $100,000  contribution}. 
In  addition  to  the  above  adjustments 
and  as  a  further  meaiu  of  reducing  risks 
generated  by  earlier  guarantees,  all 
clearing  fund  contributions  will  ba 
adjusted  daily  with  respect  to  any  mark- 


to-market  exposure.  Adjustments  of  less 
than  $10,000  may  be  waived  by  SCCP.* 

n.  Tha  naarwg  Corporations'  Rationale 
for  the  Proposal 

The  Clearing  Corporations  believe 
that  the  prop<»ed  rule  changes  are 
consistent  with  section  17A  of  the  Act  in 
that  they  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  for  which  they 
are  responsible. 

ill.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  S«:urit>es  and  Exchange 
Commission.  450  Fifth  Street  NfW.. 
Washington,  DC  20549.  Copiw  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
LI.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  NSCC  MCC  and 
SCCP.  All  submissions  should  refer  to 
File  Nos.  SR-NSCC-eO-25.  SR-MCC-00- 
08,  and  SR-SCCP-«>-03  and  should  be 
submitted  by  January  29. 1991. 

IV.  Accaleraled  Temporary  Approval 

Following  the  approval  on  a 
temporary  basis  of  the  Oearing 
Corporations'  original  proposals,  the 
Commission  has  examined  the  effects  of 
the  Clearing  corporations'  procedures 
for  earlier  guarantees  and  their  revised 
formulas  for  calculating  CNS  clearing 
fund  contributions.  The  commission 
believes  that  these  procedures  have 
functioned  adequately  during  the 
applicable  temporary  approval  period 
and  that  good  cause  exists  for 
reapproving  the  proposals  on  a 
temporary  basis  in  that  they  are 
consistent  with  section  17A  of  the  Act 
Specifically,  the  Commission  believes 


the  proposals  are  designed  to  increase 
trade  settlement  certainty  without 
compromising  the  safety  of  member 
funds  and  seoorities.^  The  Commission 
is  approving  the  proposal  on  a 
temporary  basis,  however,  while  it 
continues  to  monitor  the  adequacy  of 
the  NSCC  MCC  and  SCCP  safeguards 
applicable  to  earlier  guarantees.  In  this 
respect,  the  Commission  notes  that 
during  the  ensuing  temporary  anHOval 
period,  the  Cleariqg  Co^rations  are 
subject  to  a  continning  obligation  to 
provide  data  to  the  Commission 
pertaining  to  the  ability  of  the  revised 
CNS  clearing  fand  formulas  to  guard 
against  increased  risk  posed  by  eariier 
guarantees.* 

The  Commission  finds  good  cause  for 
af^Hoving  the  proposed  role  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Faderal  ttm^iaet  in 
order  to  allow  NSCC  MCC  and  SCCP  to 
continue  lo  provide  their  participants 
with  access  to  die  Improved  trade 
guarantee  that  is  currently  in  effect  and 
which  expires  on  December  31. 1990. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  die  Act*  that  the 
proposed  rule  changes  (SR-NSCC-80- 
25.  SR^4CC-80-06.  and  SR-SCCP-W- 
03)  be.  and  hereby  are,  approved  on  a 
temporary  basis  until  (une  30, 1991. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mat^arot  R  McFariand. 
Deputy  Secretary. 

(FR  Doc  91-328  Filed  1-7-91;  8:*5  am) 
BtLUNO  cooc  soio-oi-n 


•  SCXT  ha*  examined  the  eBecti.  of  the  new 
formula  for  caJcuUUng  Partcipanta  Fund 
Contribotion*.  Only  one  partictpanl  hat  been 
iignificanrty  effected  and  that  firm  wa»  made 
aware  of  their  potential  expoiure  pnor  to  the  oniet 
of  the  new  program.  90CP  ha*  atao  placed  a 
SlOCOOO  cap  OB  any  member'!  umlilbutlon  tai  t>rder 
to  limit  extreme  tecieaaa^  That  cap  ha»  only  been 
applied  for  one  member. 


(Ral  Mo.  IC-17W*;  •1I-T1741 

Gateway  Mortage  Acceptance  Corp.; 
Application 

Decenbar  31.1888. 

AQENCr:  Secmities  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  application  for 

exemption  \mder  the  Investmeot 

Company  Act  of  1940  CnatO  Act"). 

APPUCANTt:  Gateway  Mortgage 
Acceptance  Corporation  (the 
"Applicant")  on  behalf  of  itself  and 


*  For  a  BMV  oampieitwiaive  diacvMion.  aw 
Temporary  Approval  Order. 

•The  Comraisaion'i  data  requaat  i*  delineated  in 
the  Temporwy  Approval  Order.  Tha  Commltaion 
reaervaa  the  right  lo  amend  the  data  reqoeal  during 
the  anaolni  lemporaiy  approval  period  for  any  (rf 
the  C3e«rtng  Corporation*  In  order  to  obtain  the 
moat  useful  and  accurate  informatloa  available. 

•  IS  U.S.C  78»(b)(2). 
'•17CFR200.30-S(a)(12). 
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certain  trusts  (each,  a  "Trust")  that  it 
has  formed  or  may  establish  in  the 
future.  (Applicant  and  the  Trusts  are 
referred  to  collectively  as  "Issuers"). 

RELEVANT  1040  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 
SUMMARY  OF  APPUCATiON:  Applicant 
seeks  a  conditional  order  exempting  the 
Issuers  from  all  provisions  of  the  1940 
Act  with  respect  to  the  issuance  and 
sale  of  series  of  collateralized  mortgage 
obligations  and  residual  interests 
relating  thereto,  and  to  elect  to  treat  the 
issuance  of  any  series  as  a  real  estate 
mortgage  investment  conduit  ("REMIC") 
under  the  Internal  Revenue  Code. 
FlUNO  DATE:  The  application  was  filed 
on  November  16, 1988,  and  amended  on 
July  19, 1989,  August  18, 1989,  September 
18, 1990.  December  14, 1990.  and 
December  18, 1990. 

HEARING  OR  NOTIFICA-nON  OF  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
rece. .ed  by  the  SEC  by  5:30  p.m.  on 
January  29, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  afiidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC  450  5th 
Street  NW.,  Washington,  DC  20549. 
Gateway  Mortgage  Acceptance 
Corporation,  333  West  Wacker  Drive. 
Suite  300,  Chicago,  Illinois  60606,  Attn: 
Thomas  Gleason. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Applicant  was  organized  as  a 
Delaware  corporation  and  a  wholly- 
owned  limited  purpose  financing 
subsidiary  of  Underwood,  Neuhaus  & 
Co.  Incorporated.  On  November  15, 
1989,  all  of  Applicant's  outstanding 
shares  of  capital  stock  were  acquired  by 
Lovett  Underwood  Neuhaus  &  Webb, 


Inc.,  which  was  subsequently  merged 
into  Kemper  Securities  Group,  Inc. 
("Kemper").  Simultaneous  which  such 
merger,  all  of  AppHcant's  capital  stock 
was  transferred  to  Kemper  Securities 
Group  Holdings,  Inc.,  Kemper's  parent 
company.  The  Applicant  was  organized 
solely  for  the  purpose  of  engaging  in 
mortgage-backed  financing,  including  (a) 
Issuing  or  selling,  or  establishing 
separate  Trusts  to  issue  and  sell,  one  or 
more  series  of  collateralized  mortgage 
obligations  ("Bonds").'  and  (b) 
purchasing,  owning  and  selling  to  the 
Trusts  the  Collateral  (as  defined  below) 
and  pledging  such  Collateral  to  an 
Indenture  Trustee  (as  defined  below]  as 
security  for  each  series  of  Bonds. 

2.  Each  Trust  has  been  or  will  be 
formed  pursuant  to  a  separate  deposit 
trust  agreement  ("Deposit  Trust 
Agreement")  between  the  Applicant, 
acting  as  depositor,  and  a  bank  or  trust 
company  or  other  fiduciary  acting  as 
owner-trustee  ("Owner  Trustee").  Each 
Trust  or  the  Applicant  will  issue  one  or 
more  series  of  Bonds  under  the  terms  of 
an  indenture  ("Indenture")  between  an 
independent  trustee  ("Indenture 
Trustee")  and  the  Owner  Trustee  or  the 
Applicant,  as  supplemented  by  one  or 
more  series  supplements.  The 
Indentures  with  respect  to  each  series  of 
Bonds  which  are  publicly  offered  will  be 
qualified  under  the  Trust  Indenttire  Act 
of  1939  unless  an  appropriate  exemption 
is  available. 

3.  The  Mortgage  Collateral  •  securing 
each  series  of  Bonds  will  be  owned 


■  The  term  Bond  mean*:  (A)  A  debt  tn*tnnnent 
which  entitle*  the  holder  or  owner  only  to  (1)  A 
(pedfied  principal  amount  provided  that  intereit 
(determined  a*  provided  below)  that  i*  not  paid 
currently  may  be  accrued  and  added  to  the 
principal  of  a  Bond,  and  (2)  either  (a)  Interest  based 
on  such  principal  amount  calculated  by  reference  to 
(i)  A  fixed  rate,  (ii)  a  floating  rate  determined 
periodically  by  reference  to  an  index  that  is 
generally  recognized  in  financial  market*  as  a 
reference  rate  of  interest  or  (iii)  a  rate  or  rates 
determined  through  periodic  auctions  among 
holders  and  prospective  holders  or  through  periodic 
remarketing  or  the  instrument  or  [b]  an  amount 
equal  lo  specified  portion*  of  the  interest  received 
on  the  Mortgage  Collateral  held  by  the  lasuer. 
provided  that  the  portion  of  the  interest  payable  to 
the  Bond  holder  or  owner  must  be  expected  to 
provide  a  rate  of  return  on  the  specified  principal 
amount  which  bear*  a  reasonable  relationship  lo  a 
market  rale  of  interest:  or  (B)  a  xero  coupon  debt 
instrument  which  does  not  have  a  stated  interest 
rate  but  on  which  interest  effectively  accrues  from 
its  issuance  at  a  discount  and  which  entitles  ttie 
bolder  or  owner  only  lo  a  stated  principal  amount 
payable  on  or  before  a  stated  maturity  dale. 

•  Mortgage  Collateral  consist*  of  I>irect  Mortgage 
Collateral  and  Indirect  Mortgage  Collateral  a* 
descrit>ed  in  the  application. 


either  by  the  Issuer  ("Direct  Mortgage 
Collateral")  or  by  limited  purpose 
financing  entities  affiliated  with 
homebuilders,  thrifts,  commercial  banks, 
mortgage  bankers,  and  other  entities 
engaged  in  mortgage  finance  (each  a 
"Participant").  The  Direct  Mortgage 
Collateral  will  be  pledged  to  the 
Indenture  Trustee  as  security  for  the 
respective  series  of  Bonds.  Mortgage 
Collateral  owned  by  Participant 
("Indirect  Mortgage  Collateral")  will  be 
pledged  to  the  Issuer  as  security  for  loan 
from  the  Issuer  to  the  Participant  of  all 
or  a  portion  of  the  proceeds  from  the 
sale  of  a  series  of  Bonds,  pursuant  to  a 
funding  agreement  ("Funding 
Agreement").  The  indebtedness  created 
by  each  Funding  Agreement  will  be 
evidenced  by  one  or  more  promissory 
notes  ("Ftmding  Notes"),  each  of  which 
will  be  pledged  as  part  of  the  Collateral 
securing  the  respective  series  of  Bonds. 
4.  Direct  Mortgage  Collateral  securing 
a  series  of  Bonds  will  consist  of  one  or 
more  of  the  following:  (a)  Fully-modified 
pass-through  certificates  ( "CNMA 
Certificates  ")  guaranteed  as  to  timely 
payment  of  principal  and  interest  by  the 
Government  National  Mortgage 
Association  ("GNMA").  mortgage  pass- 
through  certificates  ("FNMA 
Certficates")  guaranteed  as  to  timely 
pajment  of  principal  and  interest  by  the 
Federal  National  Mortgage  Association 
("FNMA"),  or  mortgage  participation 
certificates  ("FHLMC  Certificates") 
guaranteed  as  to  timely  payment  of 
interest  and  imder  some  programs 
timely  payment  of  principal  or  under 
other  programs  ultimate  collection  of 
principal  by  the  Federal  Home  Loan 
Mortgage  Corporation  ("FHLMC") 
(collectively.  "Agency  Certificates").'  or 
(b)  mortgage  pass-through  certificates 
and  participation  certificates  ("Non- 
Agency  Certificates")  which  are  neither 
issued  nor  guaranteed  by  an  agency  or 
instrumentality  of  the  United  States  and 
which  evidence  the  entire  undivided 
interest  in  the  underiying  pool  of 
Mortgage  Loans  (as  defined  below).  The 
Indirect  Mortgage  Collateral  securing 
the  Funding  Notes  will  consist  of 
Agency  and  Non-Agency  Certificates 
("Mortgage  Certificates")  and  Mortgage 
Loans.  With  respect  to  Non-Agency 
Certificates  and  Indirect  Mortgage 
Collateral,  "Mortgage  Loans"  shall 
consist  of  whole  mortgage  loans  secured 
by  first  liens  on  single  (one  to  four) 
family  residential  properties.  Each  series 


•  AH  or  a  portion  of  the  Ageno,  Certificates 
securing  a  sienes  of  Bonds  may  be    partial  pool" 
Agency  Certificates  which  evidence  lest  than  100^ 
of  the  entire  undivided  interest  in  an  underlying 
pool  of  mortgage  loans. 
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of  Bonds  alto  may  be  secured  by  certain 
other  collateral  which  may  include 
funds  and  accounts  (including  collection 
accounts,  debt  service  funds,  reserve 
funds  and  overcoUateralization  funds], 
servicing  agreements,  insurance  policies 
and  other  credit  enhancement  devices. 
(The  Mortgage  Collateral  and  all  other 
collateral  securing  the  Bonds  are 
collectively  referred  to  as  the 
"Collateran- 

5.  Each  Funding  Agreement  securing  a 
series  of  Bonds  will  provide  that:  (a)  The 
Issuer  make  a  loan,  evidenced  by  one  or 
more  Funding  Notes,  to  each  Participant 
from  the  proceeds  of  the  sale  of  such 
series;  (b)  each  Participant  pledge 
Indirect  Mortgage  Collateral  to  the 
Issuer  as  security  for  Its  Funding  Notes; 
and  (c)  each  Participant  be  obligated  to 
repay  its  loan  by  causing  payments  on 
the  Indirect  Mortgage  Collateral 
securing  its  Funding  Notes  to  be  made 
directly  to  the  Indenture  Trustee  for  the 
Bond  hold«n  in  amounts  sufficient  to 
pay  the  Participant's  share  of  principal 
and  Interest  on  the  Bonds,  together  with 
certain  administrative  expenses  of  the 
Issuer.  The  Issuer  will  in  turn  assign  its 
entire  right  title,  and  interest  in  such 
Funding  Agreements  (other  than  the 
Issuer's  rij^t  to  receive  fees, 
indenmification  and  reimbursement  as 
provided  in  the  related  Indenture),  the 
related  Funding  Notes,  and  Indirect 
Mortgage  Collateral  to  the  Indenture 
Trustee  as  security  for  such  series  of 
Bonds.  The  Indirect  Mortgage  Collateral 
pledged  by  a  Participant  pursuant  to  its 
Funding  Agreement  to  secure  its 
Funding  Notes  will  consist  of  Mortgage 
Certificatea  or  Mortgage  Loans  that 
were  Initially  originated  by  or  on  behalf 
of  an  affiliate  of  such  Participant  or  that 
were  pordiased  by  an  affiliate  of  such 
Participant  in  the  m(vtgage  market 

6.  With  respect  to  any  series  of  Bonds, 
the  Issuer  may  sell  its  right  ("Residual 
Rights")  under  the  Indenture  to  receive 
(a)  The  excess  cash  flow  from  the 
Collateral  after  each  payment  of 
principal  and  interest  on  such  series  of 
Bonds  and  of  expenses  from  the 
administration  of  the  Bonds,  plus  (b)  any 
remaining  value  in  the  Collateral  after 
the  payment  in  full  of  the  principal  and 
interest  on  such  series  of  Bonds.  If  a 
REMIC  election  is  made  with  respect  to 
a  series  of  Bonds,  the  Issuer  may  issue 
certificates  representing  the  right  to 
receive  cash  flow  from  the  Collateral 
included  in  toch  REMIC  in  excess  of  the 
amounts  required  to  be  paid  on  the 
Bonds  issued  by  such  REMIC  ("REMIC 
CertiBcates").  or  may  issue  a  single 
class  of  residual  bonds  representing  the 
residual  interest  in  such  REMIC 

( "Residual  Bonds").  The  Residual 
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Rights.  REMIC  Certifiralea,  and 
Residual  Bonds  are  referred  to 
collectively  as  "Residual  Interests." 

7.  In  the  case  of  each  series  of  Bonds: 
(a)  The  Issuer  will  own  or  hold  no 
substantial  assets  other  than  the 
Morgage  Collateral  and  a  limited 
amount  of  other  collateral  securing  such 
Bonds;  (b)  such  Mortgage  Collateral  will 
have  a  collateral  value  determined 
under  the  Indenture,  at  the  time  of 
issuance  and  following  each  payment 
date,  equal  to  or  greater  than  the 
outstanding  principal  balance  of  the 
Bonds;  (c)  the  scheduled  distributions  of 
principal  and  interest  on  the  Direct 
Mortgage  Collateral  securing  the  Bonds 
and  on  the  Indirect  Mortgage  Collateral 
securing  Funding  Notes  pledged  as 
security  for  such  Bonds  (together  with 
cash  available  to  be  withdrawn  from 
any  reserve  funds,  debt  service  funds, 
overcoUaterahzation  funds  or  other 
funds),  plus  reinvestment  income 
thereon,  will  be  sufficient  to  make 
timely  payments  of  principal  and 
interest  on  the  Bonds  and  to  retire  each 
class  of  Bonds  by  its  stated  maturity; 
and  (d)  the  Collateral  will  be  assigned  to 
the  Indenture  Trustee  and  will  be 
subject  to  the  lien  of  the  related 
Indenture.  The  Issuer  of  a  series  of 
Bonds  does  not  intend  to  pledge 
Collateral  to  the  Indenture  Trustee  with 
a  collateral  value,  as  determined  under 
the  Indenture,  which  exceeds  120%  of 
the  aggregate  principal  amount  of  the 
Bonds  of  such  series. 

8.  The  Applicant,  the  Residual  Interest 
holders,  the  Owner  Trustee,  and  the 
Indenture  Trustee  will  not  be  able  to 
impair  the  security  afforded  by  the 
Collateral  to  the  Bond  holders.  Without 
the  consent  of  each  Bond  holder  to  be 
affected,  neither  the  Applicant,  the 
Residual  Interest  holders,  the  Owner 
Trustee,  nor  the  Indent\u^  Trustee  will 
be  able  to:  (a)  Change  the  stated 
maturity  on  any  Bonds,  (b)  reduce  the 
principal  amount  or  the  rate  of  interest 
(or  the  formula  by  which  such  rate  is 
computed)  on  any  Bonds,  (c)  change  the 
priority  of  payment  on  any  class  of  any 
series  of  Bonds,  (d)  impair  or  adversely 
affect  the  Mortgage  Collateral  securing  a 
series  of  Bonds,  (e)  permit  the  creation 
of  a  lien  ranking  prior  to  or  on  a  parity 
with  the  lien  of  the  related  Indenture 
with  respect  to  the  Collateral,  or  (f) 
otherwise  deprive  the  Bond  holders  of 
the  security  afforded  by  the  lien  of  the 
related  Indenture. 

9.  The  sale  of  the  Residual  Interests 
will  not  alter  the  payment  of  cash  flows 
under  the  Indenture,  including,  if 
applicable,  the  amounts  to  be  deposited 
in  the  collection  account  or  any  reserve 
fund  created  pursuant  to  the  Indenture 


to  support  payments  of  principal  and 
interest  on  the  Bonds. 

la  Except  to  the  exteit  permitted  by 
the  limited  right  to  substitute  Collateral, 
it  will  not  be  possible  for  the  Residual 
Interest  holders  to  alter  the  Collateral 
initially  pledged  to  the  Indenture 
Trustee,  and  in  no  event  will  such  right 
to  substitute  Collateral  result  in  a 
diminution  in  the  value  or  quality  of 
such  Collateral  Although  it  is  possible 
that  any  Mortgage  Collateral  substituted 
for  Mortgage  Collateral  initially  pledged 
to  the  Indenture  Trustee  may  have  a 
different  prepayment  experience  than 
the  original  Mortgage  Collateral  the 
interests  of  the  Bond  holders  will  not  be 
impaired  because:  (a)  The  prepayment 
experience  of  any  Mortgage  Collateral 
will  be  determined  by  market  conditions 
beyond  the  control  of  the  Residual 
Interest  holders,  which  market 
conditions  are  likely  to  affect  all 
Mortgage  Collateral  of  similar  payment 
terms  and  maturities  in  a  similar 
fashion,  and  (b)  the  interests  of  the 
Residual  Interest  holders  are  not  likely 
to  be  greatly  different  from  those  of  the 
Bond  holders  with  respect  to  Mortgage 
Collateral  prepayment  experience. 

AppUcaaf  8  Legal  Conclusion 

11.  The  requested  order  is  necessary 
and  appropriate  in  the  public  interest 
because:  (a)  The  Issuers  should  not  be 
deemed  to  be  entities  to  which  the 
provisions  of  the  1940  Act  were  intended 
to  apply;  (b)  the  Issuers  may  be  unable 
to  proceed  with  th«r  proposed  activities 
if  the  uncertainties  concerning  the 
applicability  of  the  1940  Act  are  not 
removed;  (c)  the  Issuers'  activities  are 
intended  to  serve  a  recognired  and 
critical  public  need;  (d)  granting  of  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
will  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration  or 
exemption  provisions  of  the  Securities 
Act  of  1933.  as  amended  (the  "1933 
Act"),  and  thereafter  by  the  Indenture 
Trustee  representing  their  interests 
under  the  Indenture;  and  (e)  the 
Residual  Interests  will  be  held  entirely 
by  the  Applicant  or  offered  only  to  a 
limited  number  of  sophisticated 
institutional  or  "accredited"  non- 
institutional  investors. 

Applicant's  Conditions 

Applicant  agrees  that  if  an  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following: 

A.  Conditions  Relating  to  the  Bonds 

1.  Each  series  of  Bonds  will  be 
registered  under  the  1933  Act  unless 
offered  in  a  traxuaction  exempt  from 
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registration  pursuant  to  section  4(2)  of 
the  1933  Act 

2.  The  Bonds  will  be  "mortgage 
related  securities  '  within  the  meaning  of 
section  3{a)(41)  of  the  Securities 
Exchange  Act  of  1934.  In  addition,  the 
Direct  Mortgage  Collateral  securing  the 
Bonds  will  be  limited  to  Agency 
Certificates  and  Non-Agency 
Certificates,  and  the  Indirect  Mortgage 
Collateral  securing  the  Funding  Notes 
securing  the  Bonds  will  be  limited  to 
Agency  Certificates,  Non-Agency 
Certificates  and  Mortgage  Loans.  Non- 
Agency  Certificates  will  be  only  "whole 
pool"  Non-Agency  Certificates 
evidencing  the  entire  undivided  interest 
in  the  underlying  pool  of  Mortgage 
Loans. 

3.  If  new  Mortgage  Collateral  is 
substituted  for  Mortgage  Collateral 
Initially  pledged  as  security  for  a  series 
of  Bonds  or  as  security  for  Funding 
Notes  securing  such  series,  the 
substitute  Mortgage  Collateral  must:  (a) 
Be  of  equal  or  better  quality  than  the 
Mortgage  Collateral  replaced,  (b)  have 
similar  payment  terms  and  cash  flow  as 
the  Mortgage  Collateral  replaced,  (c)  be 
insured  or  guaranteed  to  the  same 
extent  as  the  Mortgage  Collateral 
tf^placed,  and  (d)  meet  the  conditions  set 
furth  in  Conditions  2  and  4  of  this 
section  A.  New  Non-Agency  Certificates 
may  be  substituted  for  Non-Agency 
Certificates  initially  pledged  only  in  the 
event  of  default,  late  payments,  or 
defect  in  such  Non-Agency  Certificates 
being  replaced.  In  addition,  new 
Mortgage  Collateral  will  not  be 
substituted  for  more  than  40%  of  the 
aggregate  face  amount  of  the  Mortgage 
Collateral  initially  pledged.  With  respect 
to  a  aeries  of  Bonds  secured  by  Funding 
Notes  which  are  secured  by  Mortgage 
Loans,  (a)  New  Mortgage  Loans  will  not 
be  substituted  for  more  than  20%  of  the 
aggregate  face  amount  of  the  Mortgage 
Loans  initially  pledged,  and  (b)  new 
Mortgage  Loans  may  be  substituted  fur 
Mortgage  Loans  initally  pledged  as 
Mortgage  Collateral  only  in  the  event  of 
default  late  payments,  or  defect  in  such 
Mortgage  Collateral. 

4.  All  Mortgage  Collateral,  funds, 
accounts,  or  other  collateral  securing  a 
ser'  38  of  Bonds  or  securing  Funding 
Notes  securing  such  series  will  be  held 
by  the  Indenture  Trustet  or  on  behalf  of 
the  Indenture  Trustee  by  an  independent 
custodian  (a  "Custodian").  Neither  the 
Indenture  Trustee  nor  the  Custodian  will 
be  an  "affiliate"  (as  the  term  "affiliate" 
is  defined  in  rule  405  under  the  1933  Act, 
17  CFR  230.405)  of  the  Applicant  any 
Trust,  the  Owner  Trustee,  any 
Participant,  master  servicer,  any 
servicer  (if  there  is  no  master  servicer]. 


or  originating  lender  of  any  Mortgage 
Loans  (including,  for  purposes  of  this 
condition,  any  Mortgage  lx)ans 
underlying  Non-Agency  Certificates] 
securing  a  series  of  Bonds  or  securing 
Funding  Notes  securing  such  series.  The 
Indenture  Trustee  will  be  provided  with 
a  first  priority  perfected  security  or  lien 
interest  in  and  to  all  Mortgage 
Collaterg). 

5.  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiliated  with  the  Applicant 
The  Bonds  will  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a)(32)  of  the  1940 
Act. 

6.  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the 
Issuers  and,  in  addition,  with  respect  to 
each  series  of  Bonds  will  report  on 
whether  the  anticipated  payments  of 
principal  and  interest  on  the  Mortgage 
Collateral  continue  to  be  adequate  to 
pay  the  principal  and  interest  on  the 
Bonds  in  accordance  with  their  terms. 
Upon  completion,  copies  of  the  auditor's 
reports  will  be  provided  to  the  Indenture 
Trustee. 

7.  The  master  servicer  of  the  Mortgage 
Loans  underlying  Non-Agency 
Certificates  securing  a  series  of  Bonds  cr 
securing  Funding  Notes  may  not  be  an 
affiliate  of  the  Indenture  Trustee  or 
Custodian.  If  there  is  no  master  servicer 
for  such  Mortgage  Loans,  no  servicer  of 
those  Mortgage  Loans  may  be  an 
affiliate  of  the  Indenture  Trustee  or 
Custodian.  In  addition,  any  master 
servicer  and  any  ser\'icer  of  such  a 
Mortgage  Loan  will  be  approved  by 
FNMA  cr  FliLMC  as  an  "eligible  seller/ 
servicer"  of  conventional  mortgage 
loans.  The  agreement  governing  the 
servicing  of  such  Mortgage  Loans  shall 
obligate  the  servicer  to  provide 
substantially  the  same  services  with 
respect  to  such  Mortgage  Loans  as  it  is 
then  currently  required  to  provide  in 
connection  with  the  servicing  of 
mortgage  loans  insured  by  Federal 
Housing  Administration,  guaranteed  by 
the  Veterans  Administration,  or  eligible 
for  purchase  by  FNMA  or  FllLMC. 

8.  Beneficial  and  legal  ownership  of 
all  Mortgage  Collateral  deposited  with 
the  Indenture  Trustee  will  not  be 
transferred  until  such  time  as  the 
Indenture  Trustee  releases  such 
Mortgage  Collateral  from  the  Indenture 

B.  Additional  Conditions  Relating  to 
Variable-Rate  Bonds 

1.  The  interest  rate  for  each  class  of 
variable-rate  Bonds  will  be  subject  to 
maximum  interest  rates  ("interest  rate 


caps")  which  may  vary  from  period  to 
period,  and  always  will  be  specified  in 
the  related  prospectus  supplement  for  a 
series  of  Bonds. 

2.  The  Collateral  deposited  with  the 
Indenture  Trustee  to  secure  a  series  of 
Bonds  will  at  all  times  be  sufficient  to 
provide  for  the  full  and  timely  payment 
of  all  principal  and  interest  on  the  Bonds 
of  such  series  under  the  assumption  that 
the  interest  rate  on  all  Bonds  of  such 
series  (including  any  class  thereof]  is  the 
maximum  rate  for  each  specified 
period.* 

3  No  Direct  Mortgage  Collateral  or 
Funding  Notes  securing  a  series  of 
Bonds  may  be  released  from  the  lien  of 
the  Indenture  prior  to  retirement  in  full 
of  all  Bonds  of  such  senes  and  no 
Indirect  Mortgage  Collateral  securing  a 
Funding  Note  may  be  released  from  the 
lien  of  the  related  Funding  Agreement 
prior  to  the  retirement  of  such  Fundmg 
Note,  except  to  the  extent  permitted  by 
the  limited  right  to  substitute  Collateral 
as  described  in  the  application. 

C.  Conditions  Relating  to  the  Sale  of 
Residual  Interests 

1.  The  Residual  Interests  will  be 
initially  held  by  the  Applicant  which 
may  in  turn  sell  or  assign  all  or  a  portion 
of  its  Residual  Interests  to  a  limited 
number,  in  no  event  more  than  one 
hundred,  of  institutional  investors  or 


*  In  the  i-Mte  of  a  Series  of  Sbn<h  that  conlaint  « 
(.lass  or  classps  of  adjustable  or  nesting  rale  Bonds, 
a  number  of  mechanisms  ex^st  1o  ensure  that  this 
n^presenlation  will  be  valid  notwilhslanding 
subsequent  polential  increase  in  the  interest  rate 
epplii.nble  to  the  adjustable  or  floating  rale  Bonds 
Procedures  that  have  been  identified  to  dale  for 
achieving  this  resull  include  the  use  of  (al  Interest 
rate  caps  for  the  adiustable  or  noating  rale  Bonds: 
(b)  "inverse'  floating  rale  Bonds  (which  pay  a  lowei 
rate  of  interest  as  the  rate  increases  on  the 
corresponding  'nornial"  floating  rale  B^ndsl.  (c) 
floating  rate  collateral  (such  as  adjustable  rale 
G.VM^X  Certificates)  to  secure  the  Bonds;  (d)  inleresi 
rate  swap  agreemenls  (under  which  the  Issuer  of  the 
Bonds  wouM  make  periodic  payments  lo  a 
counlerparty  at  a  fixed  rate  of  interest  based  on  a 
staled  principal  amount,  such  as  Ihe  pnnap«l 
amount  o(  Bonds  in  the  fioating  rale  das*,  in 
exchangi'  for  receiving  corresponding  periodic 
paymen'iS  from  the  c^unle^p8rty  at  a  floating  rale  ot 
inleresi  based  on  the  same  principal  amount |:  and 
|p|  heiige  agreements  iindudmg  interest  rale  futures 
sod  option  coniracis  under  which  the  Issuer  of  the 
Blinds  would  realize  gams  dunng  periods  of  rising 
inieref  1  raiM  si;?Ticienl  to  cover  the  higher  intpn»si 
poyments  that  would  become  due  dunng  such 
periods  on  the  floating  rale  class  o(  Qondsl.  H  is 
expected  that  other  mecnanisms  may  t>e  identified 
in  the  future  Apulif^ani  wil!  a>ve  trie  staff  of  ihe 
Division  i>f  InvMtment  ManaBement  nmice  Oy  lei'et 
of  any  such  a  Iditional  mecnanisms  t>etor«-  ihey  art 
iiiiliied  in  order  lo  give  the  siati  .in  ooponunily  to 
reiae  any  ouesiions  as  to  the  appropriateness  o( 
iheir  use  In  all  cases  these  mecnanisms  w;ll  be 
adequate  lo  ensure  the  accuracy  o(  'fie 
represeniition  and  will  be  adequate  to  meei  the 
standi  -ds  required  for  a  rating  of  the  Bonds  in  on# 
of  Ihe  'WO  highest  bond  ralmg  ca'egone*. 
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non-institutional  investors  which  are 
"accredited  investors"  as  defined  in  rule 
501(a)  of  the  1933  Act.  Residual  Interests 
will  be  sold  or  assigned  only  with 
respect  to  a  series  of  Bonds  in  which  the 
Mortgage  Collateral  is  limited  to  Agency 
Certificates  or  Funding  Agreements 
secured  by  Agency  Certificates. 
Institutional  investors  will  have  such 
knowledge  and  experience  in  financial 
and  business  matters  as  to  be  able  to 
evaluate  the  risks  of  purchasing 
Residual  Interests  and  to  understand  the 
volatility  of  interest  rate  fluctuations  as 
they  affect  the  value  of  mortgages, 
mortgage  related  securities,  and  residual 
interests  therein.  Non-institutional 
accredited  Investors  will  be  limited  to 
not  more  than  fifteen,  will  be  required  to 
purchase  $200,000  (measured  by  market 
value  at  the  time  of  purchase)  of  such 
Residual  Interests,  and  will  have  a  net 
worth  at  the  time  of  purchase  exceeding 
$1,000,000  (exclusive  of  their  primary 
residence).  Non-institutional  accredited 
investors  %vill  have  such  knowledge  and 
experience  in  financial  and  business 
matters,  specifically  in  the  field  of 
mortgage  related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing 
Residual  Interests  and  will  have  direct, 
personal,  and  significant  experience  in 
making  investments  in  mortgage  related 
securities.  Holders  of  Residual  Interests 
will  be  limited  to  mortgage  lenders, 
thrift  institutions,  commercial  and 
investment  banks,  savings  and  loan 
associations,  pension  funds,  employee 
benefit  plans,  insurance  companies, 
mutual  funds,  real  estate  investment 
trusts,  or  other  institutions  or  non- 
institutional  investors  as  described 
above  which  customarily  engage  in  the 
purchase  or  origination  of  mortgages 
and  other  types  of  mortgage  related 
securities.  Each  registered  investment 
company  acquiring  a  Residual  Interest 
will  be  required  to  satisfy  itself  that 
such  acquisition  will  comply  with 
section  12(d)(1)  of  the  1940  Act. 

2.  Each  purchaser  of  a  Residual 
Interest  will  be  required  to  represent 
that  it  is  purchasing  such  Residual 
Interest  for  investment  purposes  and  not 
for  distribution,  and  that  it  will  hold 
such  Residual  Interest  in  its  own  name 
and  not  as  nominee  for  undisclosed 
investors.  Each  purchaser  of  a  Residual 
Interest  will  be  required  to  agree  that  it 
will  not  resell  such  Residual  Interest 
unless  (a)  The  subsequent  purchaser 
would  have  been  eligible  to  purchase 
the  Residual  Interest  directly  from  the 
Issuer  under  the  terms  of  Condition  1  of 
this  Section  C,  (b)  after  the  sale  there 
would  be  no  more  than  one  hundred 
Residual  Interest  Holders,  and  (c)  the 
subsequent  purchaser  agrees  to  be 


subject  to  the  same  representations  and 
undertakings  as  are  applicable  to  the 
reselling  purchaser.  Transfers  of 
Residual  Interests  will  be  prohibited  in 
any  case  where,  as  a  result  of  the 
proposed  transfer,  there  would  be  more 
than  one  hundred  Residual  Interest 
holders  with  respect  to  a  series  of  Bonds 
at  any  time. 

3.  No  holder  of  a  controlling  interest  in 
an  Issuer  (as  the  term  "control"  is 
defined  in  rule  405  under  the  1933  Act] 
will  be  affiliated  with  either  the 
Custodian  or  any  nationally  recognized 
statistical  rating  agency  rating  the 
Bonds. 

4.  No  holder  of  a  Residual  Interest  will 
be  affiliated  with  the  Indenture  Trustee, 
the  Custodian,  or  any  nationally 
recognized  statistical  rating  agency 
rating  the  Bonds. 

5.  If  the  sale  of  Residual  Interests 
results  in  the  transfer  of  control  (as  the 
term  "control"  is  defined  in  Rule  405 
under  the  1933  Act)  of  a  Trust,  the  relief 
afforded  by  any  order  granted  on  the 
application  would  not  apply  to 
subsequent  Bond  offerings  by  such 
Trust.  If  any  of  the  equity  interests  in  the 
Applicant  are  sold  and  such  sale  results 
in  the  transfer  of  control  (as  the  term 
"control"  is  defined  in  Rule  405  under 
the  1933  Act)  of  the  Applicant,  the  relief 
afforded  by  any  order  granted  on  the 
application  would  not  apply  to 
subsequent  Bond  offerings  by  the 
Applicant  or  any  Trust. 

D.  Conditions  Relating  to  REMlCs 

1.  The  election  by  an  Issuer  to  treat 
the  arrangement  by  which  any  series  of 
Bonds  is  issued  as  a  REMIC  will  have  no 
effect  on  the  level  of  the  expenses  that 
would  be  incurred  in  connection  with 
the  Bonds  of  such  series.  If  such  REMIC 
election  is  made  with  respect  to  any 
series  of  Bonds,  the  respective  Issuer 
will  provide  that  all  fees  and  expenses 
in  connection  with  the  issuance  and  the 
administration  of  the  Bonds  will  be  paid 
or  provided  for  in  a  manner  satisfactory 
to  the  agency  or  agencies  rating  such 
series  of  Bonds. 

2.  Any  Issuer  making  a  REMIC 
election  will  ensure  that  the  anticipated 
level  of  administrative  fees  and 
expenses  will  be  more  than  adequately 
provided  for  regardless  of  which  method 
or  combination  of  methods  is  selected 
by  such  Issuer  to  provide  for  the 
payment  of  the  administrative  fees  and 
expenses  relating  to  such  series  of 
Bonds. 


For  the  CommigBion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-329  Filed  1-7-81;  8:45  am) 
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Gateway  Tax  Credit  Fund  II  Ltd^  et  aU 
Notice  of  Application 

December  31, 1990. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPUCANTS:  Gateway  Tax  Credit  Fund 
II  Ltd.,  a  Florida  limited  partnership  (the 
"Partnership"),  and  its  managing  general 
partner.  RJ  Credit  Partners,  Inc..  a 
Florida  corporation  (the  "Managing 
General  Partner"). 

RELEVANT  1040  ACT  sections: 

Exemption  requested  under  section  6(c) 
from  all  provisions  of  the  1940  Act. 

SUMMARY  OF  APPUCATION:  The 

Partnership,  formed  to  invest  in  other 
limited  partnerships  which  will  own  and 
operate  multi-family  housing  projects  to 
be  qualified  for  the  low  income  housing 
tax  credits  under  the  Internal  Revenue 
Code  of  1986.  and  the  Managing  General 
Partner  seek  an  order  exempting  the 
Partnership  from  all  provisions  of  the 
1940  Act  in  connection  with  the 
Partnership's  proposed  offering  of 
beneficial  assignee  certificates 
representing  limited  partnership 
Interests  in  the  Partnership. 
FlUNO  DATES:  The  application  was  filed 
on  December  22. 1989  and  amendments 
to  the  application  were  filed  on  July  16 
and  November  2. 1990. 
HEARINO  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  30, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or.  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
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ADDRCSSCS:  Secretary.  SEC.  450  Sth 
Street.  NW..  Washington,  DC  20549. 
Applicants,  c/o  Raymond  James  & 
Associates.  Inc..  880  Carillon  Parkway 
St.  Petersburg.  Florida  33716. 
FOR  FURTHER  INFORMATION  CONTACT: 
HJR.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPP*  EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  was  organized  on 
September  12, 1989  under  the  Florida 
Revised  Uniform  Limited  Partnership 
Act.  Pursuant  to  registration  under  the 
Securities  Act  of  1933,  the  Partnership  is 
offering  40,000  units  of  beneficial 
interest  at  $1,000  each  with  a  minimum 
investment  of  $5,000.  Purchasers  of  these 
units  ("Investors"  or  "BAC  Holders") 
will  become  holders  of  beneficial 
assignee  certificates  ("BACs") 
evidencing  an  assignment  of  the  limited 
partnership  interest  in  the  Partnership  of 
Gateway  Assignor  Corporation,  a 
Florida  corporation  (the  "Assignor 
Limited  Partnership"). 

2.  The  Assignor  Limited  Partnership 
was  formed  for  the  sole  purpose  of 
acting  as  assignor  of  all  of  its  limited 
partnership  interest  in  the  Partnership. 
Virtually  all  of  the  rights  and  interest  of 
the  Assignor  Limited  Partner  in  the 
limited  partnership  interests  will  be 
assigned  by  the  Assignor  Limited 
Partner  to  the  purchasers  of  BACs.  The 
Assignor  Limited  Partner  will  not  retain 
any  beneficial  interest  in  the  limited 
partnership  interests,  but  will  have  only 
record  ownership  of  said  interests  and 
the  right  to  vote  directly  on  matters 
submitted  to  limited  partners  for  a  vote; 
however,  such  votes  shall  be  cast  by  the 
Assignor  Limited  Partner  only  as 
directed  by  the  BAC  Holders. 

3.  Each  RAC  Holder  will  be  entitled  to 
all  the  economic  benefits  of  a  limited 
partner  of  the  Partnership  and  may 
convert  his  BACs  into  limited 
partnership  interests.  The  only 
difference  between  BAC  Holders  and 
holders  of  limited  partnership  interests 
is  that  holders  of  limited  partnership 
interests  will  have  record  ownership  of 
their  interests  and  the  right  to  vote 
directly  on  matters  submitted  to 
Investors  for  a  vote.  The  Partnership's 
partnership  agreement  (the  "Partnership 
Agreement")  specifically  grants  BAC 
Holders  all  of  the  rights  of  limited 
partners  under  the  Florida  Revised 
Uniform  Limited  Partnership  Act.  The 


BACs  are  used  solely  for  administrative 
convenience  and  to  facilitate 
transferability. 

4.  The  Partnership  will  operate  as  a 
"two-tier"  entity,  i.e.,  the  Partnership,  as 
a  hmited  partner,  will  invest  in  other 
limited  partnerships  ("Project 
Partnerships")  which  will  acquire, 
develop,  construct  and/or  rehabilitate, 
operate  and  maintain  multi-family 
housing  projects  ("Projects"),  each  of 
which  will  qualify  for  the  low-income 
housing  tax  credit  ("Housing  Tax 
Credit")  under  Section  42  of  the  Internal 
Revenue  Code  of  1988,  as  amended.  The 
Partnership's  objectives  are  to  provide 
tax  benefits  in  the  form  of  Housing  Tax 
Credits  to  BAC  Holders  which,  subject 
to  certain  limitations,  may  be  used  to 
offset  their  Federal  income  tax  liability, 
to  preserve  and  protect  the  capital 
contributions  of  Investors,  to  participate 
in  any  capital  appreciation  in  the  value 
of  the  Projects  and  to  provide  passive 
losses  to  offset  passive  income  from 
other  passive  activities. 

5.  The  Partnership  will  offer  BACs  in 
one  or  more  series.  If  more  than  one 
series  is  offered,  investors  in  each  series 
of  BACs  will  share  in  different  pools  of 
interest  in  Project  Partnerships.  The 
issuance  of  BACs  in  series  will  help  to 
equalize  the  tax  benefits  available  to 
BAC  Holders  who  acquire  their  BACs  at 
different  times  dunng  the  offering 
period.  If  only  one  series  of  BACs  were 
offered,  those  Investors  who  acquire 
their  BACs  early  in  the  Partnership's 
offering  period  would  receive  more  tax 
benefits  than  those  that  would  be 
available  to  investors  who  purchased 
BACs  during  the  later  portion  of  the 
offering  period.  This  is  because  Housing 
Tax  Credits  will  generally  be  available 
to  the  Partnership  for  a  ten  year  period 
beginning  on  the  date  in  which  a  Project 
is  first  placed  in  service. 

6.  Although  the  Partnership's  direct 
control  over  the  management  of  each 
Project  will  be  limited,  the  Partnership  s 
ownership  of  interests  in  Project 
Partnerships  will,  in  an  economic  sense, 
be  tantamount  to  direct  ownership  of 
the  Projects  themselves.  The  Partnership 
v-ill  normally  acquire  at  least  a  90% 
interest  in  the  profits,  losses  and  tax 
credits  of  each  Project  Partnership. 

7.  The  Partnership  will  be  controlled 
by  the  Managing  General  Partner  and 
Raymond  James  Partners,  Inc.,  its 
general  partners  (the  "General 
Partners"),  pursuant  to  the  Partnership  s 
Partnership  Agreement.  The  BAC 
Holders,  consistent  with  their  limited 
liability  status  as  assignees  of  limited 
partnership  interests,  will  not  be  entitled 
to  participate  in  the  control  of  the 
Partnership's  business.  BAC  Holders,  by 
majority  vote,  have  the  right  to  dissolve 


the  Partnership,  remove  a  General 
Partner  and  elect  a  replacement 
therefor,  approve  or  disapprove  of  the 
sale  of  all  or  substantially  all  of  the 
Partnership's  assets  and  amend  the 
Partnership  Agreement.  Copies  of  the 
list  of  the  names  and  addresses  of  BAC 
Holders  and  the  limited  partners, 
including  the  number  of  units  owned  by 
each  of  them,  will  be  obtainable  by  any 
BAC  Holder  or  limited  partner  upon 
reimbursing  the  costs  to  the  Partnership 
of  duplication  and  mailing. 

8.  All  proceeds  of  the  offering  of  BACs 
will  initially  be  deposited  in  an  escrow 
account  with  Southeast  Bank.  N.A.. 
Tampa,  Florida.  Pending  release  of  the 
offering  proceeds  deposited  in  the 
escrow  account  to  the  Partnership, 
Southeast  Bank,  N.A.  will  invest  the 
funds  in  short-term  certificates  of 
deposit,  insured  bank  accounts,  or  short- 
term  Govermnent  securities  backed  by 
the  full  faith  and  credit  of  the  United 
States  Government. 

9.  Upon  receipt  of  a  prescribed 
minimum  number  of  subscriptions,  the 
Managing  General  Partner  is 
empowered  to  cause  funds  in  escrow  to 
be  released  to  the  Partnership  and  held 
in  trust  pendiiv?  investments  in  Project 
Partnerships.  "The  Partnership  may 
invest  any  proceeds  not  immediately 
utilized  to  acquire  interests  in  Project 
Partnerships  or  for  other  permitted 
Partnership  purposes  (such  as  the 
establishment  of  a  reserve)  in  short-term 
tax-exempt  securities  or  commercial 
paper  rated  in  the  highest  rating 
category  by  a  nationally  recognized 
statistical  rating  organization;  direct 
obligations  of.  or  obligations 
unconditionally  guaranteed  by.  the 
United  States  Government  or  any 
agency  thereof;  certain  certificates  of 
deposit  or  Eurodollar  certificates  of 
deposit  issued  by  any  bank  whose 
deposits  are  federally  insured;  certain 
collateralized  repurchase  agreements 
with  domestic  banks  whose  deposits  are 
federally  insured;  and  shares  of  certain 
specific  types  of  open-end  investment 
companies  that  invest  primarily  in 
securities  of  the  type  enumerated  above 
or  bankers"  acceptances;  provided, 
however,  that  if  the  value  of 
"investment  securities"  (as  defined  in 
the  1940  Act  and  which  term  shall  not 
include  the  value  of  their  interests  in  the 
Project  Partnerships)  exceeds  40%  of  the 
value  of  the  Partnership's  total  assets 
(exclusive  of  Government  securities,  as 
defined  in  the  1940  Act.  and  cash  items) 
at  any  time,  such  excess  may  be 
invested  only  in  Government  securities 
The  Partnership  does  not  intend  to  trade 
in  temporary  investments,  and  there  will 
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be  no  speculation  in  any  of  such 
investments. 

Applicants'  Legal  CoDclusions 

1.  The  exemption  of  the  Partnership 
from  all  provisions  of  the  1940  Act  is 
necessary  and  appropriate  in  the  public 
interest,  because,  among  other  things, 
investment  in  low  and  moderate  income 
housing  in  accordance  with  the  national 
policy  expressed  in  Title  IX  of  the 
Housing  and  Urban  Development  Act  of 
1968  is  not  economically  suitable  for 
private  Investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form.  Further,  the  limited 
partnership  form  insulates  each  Investor 
from  personal  liability,  limits  his 
financial  risk  to  the  amount  he  has 
invested  in  the  program,  and  permits  the 
pass-through  to  the  Investor,  on  his 
individual  tax  return,  of  his 
proportionate  share  of  the  Housing  Tax 
Credit,  income  and  losses  from  the 
Investment. 

2.  The  Partnership  will  operate  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (Aug.  9. 1974) 
("Release  No.  6456").  The  final 
paragraph  of  Release  No.  6456 
contemplates  that  the  exemptive  power 
of  the  SEC  under  section  6(c)  may  be 
applied  to  two-tier  partnerships  which 
engage  in  the  kind  of  activities  in  which 
the  Partnership  will  engage,  that  is, 
"two-tier  partnerships  that  invest  in 
limited  partnerships  engaged  in  the 
development  and  building  of  housing  for 
low  and  moderate  income  persons 

*  *  *."  Release  No.  8456  lists  two 
conditions,  designed  for  the  protection 
of  investors,  which  must  be  satisfied  in 
order  to  qualify  for  such  an  exemption: 
(1)  "Interests  in  the  issuer  should  be  sold 
only  to  persons  for  whom  investment  in 
limited  profit,  essentially  tax-shelter, 
investments  would  not  be  unsuitable": 
and  (b)  "requirements  for  fair  dealing  by 
the  general  partners  of  the  issuer  with 
the  limited  partners  of  the  issuer  should 
be  included  m  the  basic  organizational 
documents  of  the  company." 

3.  Any  subscriptions  for  BACs  must  be 
approved  by  the  General  Partners, 
which  approval  will  be  conditioned 
upon  representations  as  to  the 
suitability  of  the  investment  for  each 
subscribar.  Such  suitability  standards 
provide,  among  other  things,  that 
investment  in  the  Partnership  is  suitable 
only  for  an  investor  who  either  (a)  Has  a 
net  worth  (exclusive  of  home, 
furnishings  and  automobiles)  of  at  least 
S50.000  and  an  annual  gross  income  of 
not  less  than  $30,000.  (b)  has  a  net  worth 
(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  $75,000.  or  (c)  is 
f  urchasing  in  a  fiduciary  capacity  for  a 


person  or  entity  having  such  net  worth 
and  annual  gross  income  as  set  forth  in 
clause  (a)  or  such  net  worth  as  set  forth 
in  clause  (b).  Transfers  of  BACs  may  be 
made  only  with  the  approval  of  the 
General  Partners.  The  General  Partners 
will  permit  transfers  of  BACs  and 
limited  partnership  interests  only  if  the 
transferee  meets  the  same  suitability 
standards  as  had  been  imposed  upon 
the  transferor 

4.  The  Partnership  Agreement  and  the 
Partnership's  prospectus  ("Prospectus") 
contain  numerous  provisions  designed 
to  insure  fair  dealing  by  the  General 
Partners  with  the  limited  partners  and 
the  BAG  Holders.  All  compensation  to 
be  paid  to  the  General  Partners  and 
their  affiliates  is  specified  in  the 
Partnership  Agreement  and  Prospectus 
and  no  compensation  will  be  payable  to 
the  General  Partners  or  any  of  their 
affiliates  unless  so  specified.  Although 
not  determined  in  arm's-length 
negotiations,  all  such  compensation  is 
believed  to  be  fair  and  on  terms  no  less 
favorable  to  the  Partnership  than  would 
be  the  case  if  such  arrangements  had 
been  made  with  independent  third 
parties.  Further,  such  compensation 
meets  all  applicable  guidelines 
necessary  to  permit  the  BACs  to  be 
offered  and  sold  in  all  fifty  stales, 
including  those  states  which  adhere  to 
the  guidelines  comprising  the  statement 
of  policy  adopted  by  the  North 
American  Securities  Administrators 
Association.  Inc.  applicable  to  real 
estate  programs  in  the  form  of  limited 
partnerships. 

For  the  Commisiion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Matiga'**  H.  McFarUnd. 
Deputy  Secretary. 
(FR  Doc.  91-330  Filed  1-7-91;  8:45  am] 
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(InvMtnMnt  Company  Act  Ra«.  No.  1792»; 
IntorrwtkMWl  SortM  R««.  No.  214;  812-7643) 

Umdmarlt  International  Equity  Fund; 
Notice  of  Application 

December  31. 1990. 

AOtNCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

AmJCAMTS:  Landmark  International 
Equity  Fund  ("Applicant "). 
RSLIVANT  ACT  MCT10NS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3)  and  Rule 
12d3-l. 


SUMMARY  or  appucation:  Applicant 
seeks  a  conditional  order  permitting  it  to 
invest  in  equity  and  convertible  debt 
securities  of  foreign  issuers  that,  in  each 
of  their  most  recent  fiscal  years,  derived 
more  than  15%  of  their  gross  revenues 
from  their  activities  as  a  broker,  dealer, 
underwriter  or  investment  adviser 
("foreign  securities  companies")  in 
accordance  with  the  conditions  of  the 
proposed  amendments  to  Rule  12d3-l. 

PIUNQ  DATE  The  application  was  filed 

on  November  28, 1990. 

HEARINO  Olt  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  28. 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSCS:  Secretary.  SEC,  450  5th 
Street.  N'W..  Washington.  DC  20549. 
Applicant.  6  St.  James  Avenue,  Boston, 
Massachusetts  02116. 

FOR  FURTHER  INFORMATION  CONTACT 

Kimberly  Warren.  Staff  Attorney,  at 
(202)  272-3026  or  Max  Berueffy.  Branch 
Chief,  at  (202)  272-3016  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Citibank,  N.A. 
("Citibank")  acts  as  investment  adviser 
to  the  Applicant,  Citibank  is  a 
commercial  bank  offering  a  wide  range 
of  banking  and  investment  services  to 
customers  throughout  the  United  States 
and  around  the  worid.  Citibank  is  a 
wholly-owned  subsidiary  of  Citicorp,  a 
registered  bank  holding  company. 

2.  Applicant  seeks  to  be  able  to 
diversify  its  portfolio  further  by  being 
permitted  to  invest  in  foreign  issuers 
that,  in  their  most  recent  fiscal  year, 
derived  more  than  15%  of  their  gross 
revenues  from  their  activities  as  a 
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broker,  dealer,  underwriter,  or 
investment  adviser. 

3.  Applicant  seeks  relief  from  section 
12(d)(3)  of  the  Act  and  Rule  12d3-l 
thereunder  to  invest  in  securities  of 
foreign  securities  companies  to  the 
extent  allowed  in  the  proposed 
amendments  to  Rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug.  3. 1989),  54  FR  33027  (Aug. 
11. 1989).  Proposed  amended  Rule  12d3- 
1  would,  among  other  things,  facilitate 
the  acquisition  by  Applicant  of  equity 
securities  issued  by  foreign  securities 
companies.  Applicant's  proposed 
acquisition  of  securities  issued  by 
foreign  securities  companies  will  satisfy 
each  of  the  requirements  of  proposed 
amended  Rule  12d3-l. 

Applicant's  Legal  Conclusions 

1.  Section  12(d)(3)  of  the  Act  prohibits 
an  Investment  company  from  acquiring 
any  security  issued  by  any  person  who 
is  a  broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  provides  an  exemption  from 
section  12(d)(3)  for  investment 
companies  acquiring  securities  of  an 
issuer  tliat  derived  more  than  15%  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities-related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 
Subparagraph  (b)(4)  of  Rule  12d3-l 
provides  that  "any  equity  security  of  the 
issuer  '  *  *  [must  bej  a  'margin 
security'  as  defmed  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System."  "Margin 
Security"  status  is  generally  available 
only  to  securities  traded  in  the  United 
States.*  Accordingly.  Applicant  seeks 
an  exemption  from  the  "margin 
security"  requirements  of  Rule  12dJ-l. 

2.  Proposed  amended  Rule  12d3-l 
provides  that  the  "margin  security" 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  foreign  securities 
companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  securities- 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underlie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 


'  The  itafT  of  the  Diviiion  of  Inveatment 
Management  note*  thai  the  Board  of  Governor*  of 
the  Federal  Reterve  Syatem  recently  amended 
Regulation  T  to  include  "foreign  margin  ttock|i]." 
However,  tince  the  requirement!  for  Inclusion  on 
the  Board'l  "Utt  of  Foreign  Margin  Stocki"  are 
generaliy  more  restrictive  than  the  requirement!  for 
■  "Margin  security"  traded  in  United  States 
markets,  securities  issued  by  many  foreign 
secutities  firms  are  not  included  in  the  definition  of 
"foreign  margin  slocks"  under  Regulation  T.  Set  12 
CFR  220.2(i)  and  (q)(8). 


Stocks."  Investment  Company  Act 
Release  No.  17096  (Aug.  3. 1989),  54  FR 
33027  (Aug.  11, 1989). 

Applicant's  Condition 

Applicant  agrees  to  the  following 
condition  to  the  requested  relief,  if 
granted: 

Applicant  will  comply  with  the  provisions 
of  the  proposed  amendments  to  Rule  12d3-l 
(Investment  Company  Act  Release  No.  17096 
(Aug.  3, 1989):  54  FR  33027  (Aug.  11. 1969)), 
and  as  such  amendments  may  be  reproposed. 
adopted,  or  amended. 

For  the  Commissioa  by  the  Division  of 
Investment.  Management  under  delegated 
authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-331  Filed  1-7-91;  8:45  am) 

BtLUNQ  COOC  SOIO-OI-M 


[R«L  No.  IC-17928:  •12-4790] 

The  Revere  Fund,  Inc,  et  at.; 
Application 

December  31, 1990. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 
APPUCANT8:  The  Revere  Fund,  Inc 
("Revere  Fund").  Revere  Capital 
Corporation  ("Revere  Capital")  and 
Sunwestem  Advisors.  L.P.  (the 
"Investment  Adviser"). 
RELEVANT  ACT  SECTIONS:  Order 
requested  under  section  57(i)  of  the  1940 
Act  and  Rule  17d-l  thereunder 
permitting  certain  joint  transactions 
otherwise  prohibited  by  section  57(a)(4). 
SUMMARY  OF  APPLICATION: 

Applicants  seek  an  order  under  section 
57(i)  of  the  1940  Act  and  rule  17d-l 
thereunder  permitting  certain  co- 
investments  between  Revere  Fimd, 
revere  Capital,  and  certain  affiliates  of 
the  Investment  Adviser. 
FtUNO  date:  The  application  was  filed 
on  March  9, 1990.  and  amended  on 
October  26, 1990. 
HEARINO  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 


of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wrish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 

ADDRESSES:  Secretary.  SEC  450  5th 
Street  NW..  Washington.  DC  20549. 
Applicants.  575  Fifth  Avenue,  18th  Floor, 
New  York,  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Chretien-Dar.  Staff  Attorney,  at 
(202)  272-3022.  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

The  following  is  a  summary  of  the 
apphcation.  'The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicants'  Representations 

1.  Revere  Fund,  a  Maryland 
corporation,  was  originally  registered 
under  the  1940  Act  as  a  closed-end.  non- 
diversified,  management  investment 
company.  On  March  14, 1990.  it  filed  an 
election  under  section  54  of  the  1940  Act 
to  be  treated  as  a  business  development 
company  subject  to  the  provisions  of 
sections  55  through  65  of  the  1940  Act. 
The  company  invests  principally  in  long- 
term,  fixed-income  debt  obligations, 
when  possible  with  equity  features, 
purchased  directly  from  the  issuer  in 
private  placements. 

2.  Revere  Fund  expects  to  acquire  all 
of  the  outstanding  voting  stock  of 
Revere  Capital,  a  recently  organized 
Delaware  corporation  that  has  applied 
to  the  Small  Business  Administration  for 
a  license  to  operate  as  a  small  business 
investment  company  ("SBIC")  under  the 
Small  Business  Investment  Act  of  1958. 
If  the  license  is  granted.  Revere  Capital 
also  will  file  an  election  under  section 
64  of  the  1940  Act  to  be  treated  as  a 
business  development  company.  The 
board  of  directors  of  Revere  Fund  has 
eight  members,  six  of  whom  are 
disinterested  directors  within  the 
meaning  of  section  2(a)[19)  of  the  1940 
Act  and  all  of  whom  will  sen'e  as 
directors  of  Revere  Capital. 

3.  The  Investment  Adviser,  a 
Delaware  limited  partnership  registered 
as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  will 
act  as  investment  adviser  to  both  Revere 
Fund  and  Revere  Capital.  The 
Investment  Adviser  receives  a  quarterly 
management  fee  equal  to  the  sum  of:  (a) 
0.1875%  of  up  to  $50,000,000  of  Revere 
Fund's  net  assets  and  0.125%  of  such  net 
assets  in  excess  of  $50,000,000  as  of  the 
end  of  each  quarter,  and  (b)  2.5%  of  cash 
dividends  and  interest  received  by 
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Reven  Fund  during  tha  quarter, 
provldad  dut  if  oat  income  available  to 
Revert  Fund  far  dividenda  for  any  fiscal 
year  doet  not  exceed  $1^  per  ihare. 
the  Investment  Adviser's  fee  payable 
pursuant  to  (a)  above  will  be  reduced 
(but  not  to  leaa  than  0.125%)  to  the 
extent  oacessaiy  to  pay  dividends  of  at 
least  $1.35  per  share.  Revere  Capital  will 
not  pay  a  separate  advisory  fee  to  the 
Investment  Adviser. 

4.  Certain  officers  and  directors  of 
Revere  Fund  are  also  general  partners  or 
employees  of  the  Investment  Adviser, ' 
and  own  Interests  in.  act  as  officers, 
directors  or  general  partners  of,  control 
the  investment  advisers  to.  or  otherwise 
may  be  deemed  to  control  nine  other 
partnership*  and  corporations,  including 
four  SBICa.  engaged  In  making  venture 
capital  investments  in  smaller  and 
emerging  growth  companies  (the 
"Sunwestem  Funds").  The  Sunwestem 
Funds  either  qualify  for  the  exception 
from  the  definition  of  investment 
company  under  aection  3(c)(1)  of  the 
1940  Act  or  are  not  subject  to  the  IMO 
Act  because  they  are  not  organized  or 
otherwia*  created  under  the  laws  of  the 
United  State*  or  any  state  and  have  not 
made  use  of  the  mails  or  other  means  of 
interstate  commerce  in  connection  with 
any  public  offering  of  their  securities. 
Each  of  the  Sunwestem  Funds  and  any 
other  entity  which  is  not  subject  to  the 
registration  requirements  of  the  IMO  Act 
for  the  foregoing  reasons  and  which  is 
created,  advieed.  sponsored,  or 
otherwise  organliad  by  the  Investment 
Adviser  or  its  aflUiate*.  are  hereinafter 
referred  to  collectively  as  the 
"Sunwestem  Affiliates." 

5.  Revere  Fund  obtained  exemptive 
relief  in  prior  orders  to  permit  it  to  co- 
invest  with  Paul  Revere  Life  Insurance 
Company  which  was  then  the  parent 
company  of  the  investment  adviser  to 
Revere  Fund.*  The  Investment  advisory 
agreement  with  the  present  adviser  was 
approved  by  shareholders  on  August  24. 
1980.  Applicants  now  propose  to  allow 
Revere  Fund  and  Revere  Capital  (the 
"Revere  Applicants")  to  Invest  in 
tandem  with  the  Sunwestem  Affiliates 
in  portfolio  companies  in  accordance 
with  investment  procedures  adopted  by 
the  board  of  directors  of  Revere  Fund 
and  set  forth  below.  The  Investment 
Adviser  will  offer  to  the  Revere 
Applicants  in  advance  the  opportunity 
to  participate  in  all  investments  offered 
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to  or  identified  by  any  of  the 
Sunwestem  AffUiales,  provided  that  the 
investment  opportunity  is  consistent 
with  the  investment  policies  and 
restrictions  of  the  Revere  Applicants. 
The  disinterested  directors  of  Revere 
Fund  may  engage  independent  experts, 
including  lawyers  and  accountants,  to 
assist  them  in  reaching  decisions 
regarding  the  co-investments. 

Applicants'  Legal  Analysis 

B.  The  Revere  Applicants  and  the 
Sunwestem  Affiliates  may  be  deemed  to 
be  prechided  from  co-Investing  in 
portfolio  companies  under  section  57(a) 
of  the  1940  Act  and  Rule  17d-l  because 
certain  officers  and  directors  of  Revere 
Fund  who  are  general  partners  or 
employees  of  the  Investment  Adviser 
also  (a)  directly  or  indirectly  o»vn  more 
than  five  percent  of  the  securities  of 
certain  Sunwestem  Affiliates,  (b)  are 
general  partners,  officers  or  directors  of 
certain  Sunwestem  Affiliates,  (c)  control 
the  investment  advisers  to  certain 
Sunwestem  Affiliates,  and  (d)  may  be 
deemed  to  control  certain  Sunwestem 
Affiliates. 

7.  Applicants  assert  that  the  terms  of 
the  proposed  co-investment  program  are 
not  less  advantageous  to  the  Revere 
Applicants  than  they  are  to  the 
Sunwestem  Affiliates.  Co-investments 
by  the  Revere  Applicants  and  the 
Sunwestem  Afilliales  on  the  terms  set 
forth  in  the  application  are  consistent 
with  the  provisions,  policies,  and 
purposes  of  the  1940  AcL  The  Revere 
Applicants  will  be  offered  the 
opportunity  to  participate  in  all 
transactions  on  all  Identical  basis.  All 
co-investments  will  also  be  consistent 
with  the  policies  of  the  Revere 
Apphcants.  and  will  be  subject  to 
certain  conditions  to  ensure  that  all  such 
transactions  are  reasonable  and  fair  to 
the  Revere  Applicants  and  do  not 
involve  overreaching  by  any  other  party. 
For  these  reasons.  Applicants  assert  that 
co-investments  by  the  Revere 
Applicants  and  the  Sunwestem 
Affiliates  on  the  terms  described  in  the 
application  meet  the  standards  set  forth 
in  under  section  57(i)  of  the  1940  Act  and 
Rule  17d-l  thereunder. 

8.  Applicants  state  that  the  co- 
investment  transactions  would  benefit 
the  Revere  Applicants  by  providing 
favorable  investment  opportunities  from 
which  they  would  otherwise  be 
precluded  by  their  size  and  allowing  the 
Revere  Applicants  to  further  diversify 
their  portfolio.  Since  co-investing  with 
the  Sunwestem  Affiliates  will  make 
larger  amounts  of  capital  available  to 
portfolio  companies,  the  Revere 
Applicants  may  be  able  to  invest  on 


more  favorable  terms  and  exert  greater 
influence  on  the  management  and 
operation  of  portfolio  companies. 


Appllcanto'  Conditlona 

Applicants  agree  that  any  order  of  the 
Commission  permitting  co-investments 
by  the  Revere  Applicants  and  the 
Sunwestem  Affiliates  will  be  subject  to 
the  following  conditions: 

1.  The  disinterested  directors  of 
Revere  Fund  will  approve  in  advance  all 
co-investment  transactions  by  a  Revere 
Applicant  and  a  Sunwestem  Affiliate. 
The  directors  of  Revere  Fund.  Including 
the  disinterested  directors,  will  be 
provided  with  periodic  information, 
compiled  by  the  Investment  Adviser, 
listing  all  venture  capital  Investments 
made  by  Sunwestem  Affiliates. 

2.  (a)  Before  a  co-investment 
transaction  wUl  be  effected,  the 
Investanent  Adviser  will  make  an  initial 
determination  on  behalf  of  the  Revere 
Applicants  regarding  investment 
suitability.  Following  this  determination, 
a  written  invesbnent  presentation 
respecting  the  proposed  co-investment 
transaction  will  be  made  to  the  dlrecton 
of  Revere  Fund.  The  Investment  Adviser 
will  maintain  at  Revere  Fund's  office  a 
copy  of  the  written  records  detailing  the 
factors  considered  in  any  such 
preliminary  determination. 

(b)  Infonnation  regarding  the 
Investinent  Adviser's  preliminary 
determinations  referred  to  in  condition 
(2)(a)  will  be  reviewed  by  the  board  of 
directors  of  Revere  Fund.  Including  the 
disinterested  directors.  Such  board, 
including  a  majority  of  the  disinterested 
directors,  will  make  an  independent 
decision  as  to  whether,  and  how  much, 
to  participate  in  an  investment  based  on 
what  is  appropriate  under  the 
circumstances.  If  a  majority  of  the 
disinterested  directors  of  Revere  Fund 
determines  that  the  amount  proposed  to 
be  invested  by  the  Revere  AppUcants  is 
not  sufficient  to  obtain  an  Investment 
position  that  they  consider  appropriate 
under  the  circumstances,  the  Revere 
Applicants  will  not  participate  in  the 
joint  investment  Slmllariy,  tiie  Revere 
Applicants  will  not  participate  in  a  co--^ 
investment  transaction  If  a  majority  of 
the  disinterested  directors  of  Revere 
Fund  determines  that  the  amount 
proposed  to  be  invested  is  an  amount  in 
excess  of  that  which  is  determined  to  be 
appropriate  under  the  circumstances 
(the  disinterested  directors  of  Revere 
Fund  may,  however,  make  a 
determination  that  die  Revere 
Applicants  take  other  than  their  allotted 
portion  of  an  investment  pursuant  to 
condition  4  below).  The  Revere 
Applicants  will  only  make  a  joint 
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investment  with  a  Sunwestem  Affiliate 
if  a  majority  of  the  disinterested 
directors  of  Revere  Fund  concludes, 
after  consideration  of  all  information 
deemed  relevant,  that  the  investment  by 
the  Sunwestem  Affiliate(s)  would  not 
disadvantage  the  Revere  Applicants  in 
the  making  of  such  investment  in 
maintaining  their  investing  position,  or 
in  disposing  of  such  investment,  and 
that  participation  by  the  Revere 
Applicants  would  not  be  on  a  basis 
different  from  or  less  advantageous  than 
that  of  the  Sunwestem  Affiliate(8).  The 
disinterested  directors  will  maintain  at 
Revere  Fund's  office  %vritten  records  of 
the  factors  considered  in  any  decision 
regarding  the  proposed  investment. 
(c)  The  disinterested  directors  of 
Revere  Fund  will,  for  purposes  of 
reviewing  each  recommendation  of  the 
Investment  Adviser,  request  such 
additional  information  from  the 
Investment  Adviser  as  they  deem 
necessary  to  the  exercise  of  their 
reasonable  business  judgment  and  they 
will  also  employ  such  experts,  including 
lawyers  and  accountants,  as  they  deem 
appropriate  to  the  reasonable  exercise 
of  this  overaight  function. 

3.  The  directore  of  Revere  Fund, 
including  a  majority  of  the  disinterested 
directors,  will  make  their  own  decision 
and  have  the  right  to  decide  not  to 
participate  in  a  particular  investment 
with  Sunwestem  Affiliates.  There  will 
be  no  consideration  paid  to  the 
Investment  Adviser  (or  affiliated 
peraons  of  the  Investment  Adviser), 
directiy  or  indirecUy.  including  without 
limitation  any  type  of  brokerage 
commission,  in  connection  with  a  co- 
investment  transaction.  However, 
affiliates  of  the  Investment  Adviser  will 
continue  to  receive  advisory  fees  from 
Sunwestem  Affiliates  and  may 
participate  indirecUy  in  a  co-investment 
transaction  through  their  existing 
Interests  in  Sunwestem  Affiliates. 

4.  The  Revere  Applicants  and  each 
Sunwestem  Affiliate  will  be  entiUed  to 
purchase  a  portion  of  each  co- 
investment  transaction  equal  to  the  ratio 
of  the  Revere  Fund's  total  consolidated 
assets  to  the  total  consolidated  assets  of 
each  other  co-investment  participant  A 
Revere  Applicant  may  determine  not  to 
take  its  full  allocation,  as  long  as  a 
majority  of  the  disinterested  directors  of 
Revere  Fund  determines  that  to  do  so 
would  not  be  in  the  best  interest  of  such 
Revere  Applicant.  All  follow-on 
investments,  including  the  exercise  of 
warrants  or  other  rights  to  purchase 
securities  of  the  issuer,  will  be  allocated 
in  the  same  manner  as  initial  co- 
investment  transactions.  If  either  Revere 
Applicant  or  any  Sunwestem  Affiliate 


decides  to  participate  in  an  investment 
opportunity  offered  pursuant  to  the  co- 
invest  program  to  a  lesser  extent  than  its 
full  allocation,  that  entity's  portion  may 
be  allocated  to  the  other  co-investing 
entities  based  on  their  respective  net 
assets.  If  the  Revere  Applicants  decline 
to  participate  in  an  investment 
opportunity  offered  pursuant  to  the  co- 
investment  program,  the  Sunwestem 
Affiliates  shall  have  the  right  to  pursue 
such  investment  independently. 
Similarly,  if  no  Sunwestem  Affiliates 
desires  to  participate  in  a  co-investment 
opportunity,  the  Revere  Applicants  shall 
have  the  right  to  pursue  such  investment 
independentiy. 

5.  All  co-investment  transactions  '11 
consist  of  the  same  class  of  securitito. 
including  the  same  registration  rights  (if 
any)  and  other  rights  related  thereto,  at 
the  same  unit  consideration  and  on  the 
same  terms  and  conditions,  and  the 
approvals  will  be  made  in  the  same  time 
period. 

6.  The  Revere  Applicants  and  the 
Sunwestem  Affiliates  will  participate  in 
the  disposition  of  securities  held  by 
them  as  co-investments  on  a 
proportionate  basis  at  the  same  time 
and  on  the  same  terms  and  conditions  (a 
"lock-step"  disposition).  For  this 
purpose,  a  distribution  of  secvunties  to 
the  partnera  or  shareholders  of  a 
Sunwestem  Affiliate  upon  dissolution 
shall  not  be  deemed  a  "disposition"  of 
securities.  (However,  to  the  extent  that 
such  Sunwestem  Affiliate  distributes 
securities  in  dissolution  to  partnere  or 
shareholders  who  are  affiliates  of  the 
Revere  Applicants,  such  partners  or 
shareholders  will  be  bound  by  the  lock- 
step  disposition  procedures  established 
herein.)  If  a  Sunwestem  Affiliate  elects 
to  dispose  of  a  security  purchased  in  a 
co-investment  with  a  Revere  Applicant 
notice  of  the  proposed  sale  will  be  given 
to  the  disinterested  directors  of  Revere 
Fund  at  the  earliest  practical  time.  The 
Revere  Applicant  and  the  Sunwestem 
Affiliate  will  participate  in  the 
disposition  of  such  security  on  a  lock- 
step  basis,  unless  the  disinterested 
directors  of  the  Revere  Fund  determine 
that  the  Revere  Applicant  should  not 
participate  in  such  sale  or  not 
participate  on  a  lock-step  basis.  The 
Revere  Applicants  need  not  participate 
on  a  lock-step  basis  in  the  disposition  of 
sccurites  sold  by  a  Sunwestem  Affiliate 
if  the  disinterested  directors  of  Revere 
Fund  find  that  the  retention  or  sale,  as 
the  case  may  be.  of  the  securities  is  fair 
to  the  Revere  Applicants  and  that  the 
Revere  Applicants'  participation  or 
choice  not  participate  in  the  sale  is  not 
the  result  of  overreaching  by  the 
Sunwestem  Affiliate.  If  the  disinterested 


directors  of  Revere  Fund  do  not  make 
such  a  finding,  then  the  Revere 
Applicants  must  participate  in  such  sale 
on  the  basis  of  lock-step  disposition.  If 
at  any  time  the  result  of  a  proposed 
disposition  of  any  portfolio  security  held 
by  the  Revere  Applicants  would  alter 
the  proportionate  holdings  of  each  class 
of  securities  held  by  the  Revere 
Applicants  and  a  Sunwestem  Affiliate, 
then  the  disinterested  directors  of 
Revere  Fund  must  determine  that  such  a 
result  is  fair  to  the  Revere  Apphcants 
and  is  not  the  result  of  overreaching  by 
the  Sunwestem  Affiliate.  The 
disinterested  directors  will  record  in  the 
records  of  the  Revere  Applicants  the 
basis  for  their  decision  as  to  whether  to 
participate  in  such  sale. 

7.  If  a  Sunwestem  Affiliate  determines 
that  it  should  make  an  additional 
investment  in  a  particular  portfolio 
company  whose  securities  are  held  by  a 
Revere  Applicant  and  a  Sunwestem 
Affiliate  (a  "follow-on  investment")  or 
that  it  should  exercise  warrants  or  other 
rights  to  purchase  secunties  of  such  an 
issuer,  notice  of  such  transaction  will  be 
provided  to  the  Revere  Applicants, 
including  the  disinterested  directors  of 
Revere  Fund,  at  the  earliest  practical 
time.  The  Investment  Adviser  will 
formulate  a  recommendation  as  to  the 
proposed  participation  by  the  Revere 
Applicants  in  a  follow-on  investment 
and  provide  the  recommendation  to  the 
disinterested  directors  of  Revere  Fund 
along  with  notice  of  the  total  amount  of 
the  follow-on  investment.  Revere  Fund's 
disinterested  directors  will  make  the 
determination  with  respect  to  follow-on 
investments.  Follow-on  investments  will 
be  entered  into  on  the  same  basis  as 
initial  investments  and  will  be  subject  to 
the  same  approval  procedures  as  those 
required  for  initial  investments.  The 
Revere  AppUcants  will  participate  in 
such  investment  only  if  a  majority  of  the 
disinterested  directors  of  Revere  Fund 
determines  that  such  action  is  in  the 
best  interest  of  the  Revere  Applicants. 
The  disinterested  directors  of  Revere 
Fund  will  record  in  the  Revere 
Applicants'  records  the  Investment 
Adviser's  recommendation  and  their 
decision  as  to  whether  to  engage  in  a 
follow-on  transaction  with  respect  to  a 
portfolio  company,  as  well  as  the  basis 
for  such  decision. 

8.  A  decision  by  the  directors  of 
Revere  Fund  (a)  not  to  participate  in  a 
co-investment  transaction,  (b)  to  take 
less  or  more  than  the  Revere  Applicants' 
full  allocation,  or  (c)  not  to  sell, 
exchange  or  otherwise  dispose  of  a  co- 
investment  in  the  same  manner  and  at 
thesame  time  as  a  Sunwestem  Affiliate 
shall  include  a  finding  'hat  such 
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decision  is  fair  and  reasonable  to  the 
Revere  Applicants  and  not  the  result  of 
overreaching  of  the  Revere  Applicants 
or  their  stockholders  by  the  Sunwestem 
Affiliate.  The  disinterested  directors  of 
Revere  Fund  will  be  provided  quarterly 
for  review  all  information  concerning 
CO- investment  transactions  made  by 
Sunwestem  Affiliates,  including  co- 
investment  transactions  in  which  the 
Revere  Applicants  or  Sunwestem 
Affiliates  have  declined  to  participate, 
so  that  they  may  determine  whether  all 
co-investment  transactions  made  during 
the  preceding  quarter,  including  those 
co-investment  transactions  that  were 
declined,  complied  with  the  conditions 
set  forth  at>ove.  In  addition,  the 
disinterested  directors  of  Revere  Fund 
will  consider  at  least  annually  the 
continuing  appropriateness  of  the 
standards  established  for  co-investment 
transactions  by  the  Revere  Applicants. 
indudiog  whether  use  of  the  standards 
continues  to  be  in  the  best  interest  of  the 
Revere  Applicants  and  their 
stockholders  and  does  not  involve 
ovetreachinfl  of  the  Revere  Applicants 
or  their  sto«holders  on  the  part  of  any 
party  concerned. 

9.  No  dlainterested  director  of  Revere 
Fund  will  be  an  affiliated  person  of  any 
Sunwestem  Affiliate  or  have  had,  at  any 
time  since  die  begiiming  of  the  last  two 
completed  fiscal  years  of  any 
Sunwestem  Affiliate,  a  material 
business  or  professional  relationship 
with  any  Sunwestem  Afflliale. 

10.  The  Revere  Applicants  and  each 
Sunwestem  Affiliate  will  each  bear  their 
own  expenses  aaaodated  with  the 
disposition  of  portfoho  securities.  The 
expenses,  if  any.  of  distributing  and 
registering  securities  under  the 
Securities  Act  of  1933  sold  by  a  Revere 
Applicant  and  a  Sunwestem  Affiliate  at 
the  same  time  will  be  shared  by  such 
Revere  Applicant  and  Sunwestem 
Affiliate  in  proportion  to  the  respective 
amounts  they  are  selling. 

11.  The  disinterested  directors  of 
Revere  Fund  will  maintain  the  records 
required  by  section  57(f)(3)  of  the  1940 
Act  and  will  comply  with  the  provisions 
of  section  57(h)  of  the  1940  Act.  and  will 
otherwise  maintain  all  records  required 
by  the  1940  Act  All  records  referred  to 
or  required  under  these  conditions  will 
be  preserved  permanently  and  available 
for  inspection  by  the  SEC. 

12.  No  director  of  Revere  Fund  nor  the 
Investment  Adviser  nor  any  of  its 
affiliates  (other  than  the  Sunwestem 
Affiliates)  pursuant  to  any  order  issued 
on  this  application)  will  participate  in  a 
transaction  with  the  Revere  Applicants 
unless  a  separate  exemptive  order  with 
respect  to  such  transaction  has  been 
obtained.  For  this  purpose,  the  term 


"participate"  shall  not  include  either  the 
existing  Interests  of  affiliates  of  the 
Investment  Adviser  in.  or  their  normal 
management  fee  and  expense 
reimbursement  arrangements  with. 
Sunwestem  Affiliates. 

13.  No  co-investment  transaction  will 
be  made  pursuant  to  the  requested  order 
respecting  portfolio  companies  in  which 
the  Investment  Adviser,  any  of  its 
affiliates  (including  the  Sunwestem 
Affiliates),  or  any  affiliated  person  of 
the  Revere  Applicants  has  previously 
acquired  an  interest. 

14.  Any  exemptive  relief  granted  by 
the  SEC  on  this  application  will  pertain 
only  so  long  as  Revere  Capital  is  a 
wholly-owned  subsidiary  of  the  Revere 
Fund. 

For  the  Commlsilon.  by  the  Division  of 
Invegtmenl  Management,  under  to  delegated 
authority 

Margarat  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc  90-332  Filed  1-7-91;  8:45  am) 

BiUJNG  COM  SS10-S1-II 


DEPARTMEFfT  OF  STATE 

(PuMe  Notice  13131 

Advisory  Committee  on  International 
Communications  and  Information 
Policy;  Meeting 

The  Department  of  State  announces 
that  the  Advisory  Committee  on 
International  Communications  and 
Information  Policy  will  hold  an  open 
meeting  on  January  23, 1991.  from  9  a.m 
to  11:30  a.m.  in  room  1207,  Department 
of  State.  2201  C  Street  NW., 
Washington  DC. 

The  Advisory  Committee  deals  with 
issues  of  international  communications 
and  information  policy,  especially  as  the 
issues  involve  users  of  information  and 
communications  services,  providers  of 
such  services,  technology  research  and 
development  foreign  industrial  and 
regulatory  policy,  and  the  activities  of 
international  organizations  with  regard 
to  the  development  of  communications 
and  information  policy. 

The  meeting  will  deal  with  five  issues: 

1.  A  status  report  by  the  U.S. 
Representative  to  the  Intemational 
Tslecommunication  Unions  High  Level 
Committee  which  is  studying  that 
organization's  future  structure  and 
function; 

2.  Considerabon  of  the  report  of  the 
Advisory  Committee's  Subcommittee  on 
Intemational  Standards: 

3.  A  status  report  on  the  visit  to  the 
USSR  of  the  Advisory  Committee's  Blue 
Ribbon  Panel; 


4.  Consideration  of  the  feasibihty  and 
desirability  of  United  States  hosting  of 
the  International  Telecommunication 
Union's  Plenipotentiary  Conference  in 
1998/1999;  and. 

5.  Review  and  discussion  of  the 
Advisory  Committee's  study  project  to 
strengthen  U.S.  embassy  support  to  the 
intemational  efforts  of  the  U.S. 
teleconmiunications  and  broadcasting 
industries. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instmctions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  individual  building 
passes  are  required  for  each  attendee. 
Arrangements  must  be  made  in  advance 
of  the  meeting.  Prior  to  the  meeting, 
pereons  who  plan  to  attend  should  so 
advise  Mr.  Rick  Griffm.  Department  of 
State,  Washington.  DC;  telephone  202- 
647-5212.  All  attendees  must  use  the  C 
Street  entrance  to  the  building. 

Dated:  Decenil>er  21. 1990. 
Bobdan  Bulawka. 

Executive  Secretary,  Advisory  Committee  on 
Intemational  Communications  Sr  Information 
Policy. 

[FR  Doc.  91-250  Filed  1-7-91;  8:45  amj 
BILUNQ  cooc  <7i*-ar-ii 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Arkansas  Federal  Savings  Bank.  F.A.; 
Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Tmst  Corporation  as  sole 
Conservator  for  Arkansas  Federal 
Savings  Bank.  F.A..  Little  Rock, 
Arkansas,  on  December  21, 1990. 

Dated:  fanuary  2. 1991. 

By  the  Office  of  Thrift  Supervision. 
NadiM  Y.  Washiogtoo. 
Corporate  Secretary. 
(FR  Doc.  91-301  Filed  1-7-91;  8:45  am) 
■iLUNQ  cooc  tnn^-m 


First  Federal  Savings  and  Loan 
Association  of  Aitdalusia,  F  A4 
Appointment  of  Conaervator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Ovmers' 
Loan  Act  the  Office  of  Thrift 


Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  First  Federal  Savings 
and  Loan  Association  of  Andalusia. 
F.A.,  Andalusia,  Alabama  on  December 
28,1990. 

Dated:  January  2, 1991. 

By  die  Office  of  Thrift  Supervision. 
Nadina  Y.  Waahlnston. 
Corporate  Secretary. 
(FR  Doc.  91-304  Filed  1-7-91;  8:45  am) 
■aumoooc  s72»4i-« 


North  Jersey  Federal  Savings 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(B)  and  (H)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
North  Jersey  Federal  Savings 
Association,  Passaic  New  Jersey 
("Association"),  on  December  21, 1990. 

Dated:  January  2, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  91-333  Filed  1-7-91;  8:45  am) 
BHUNQ  COOC  S710-01-M 


Southern  Federal  Savings  Bank; 
Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended  by  section 
301  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Conservator  for 
Southern  Federal  Savings  Bank,  New 
Orieans,  Louisiana,  on  December  28, 
1990. 

Dated:  January  2. 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingtoa. 
Corporate  Secretary. 
[FR  Dot  91-302  FUed  1-7-91;  8:45  am) 

BlUiNQ  CODE  S730-01-II 


Arkansaa  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
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duly  appointed  the  Resolution  Tmst 
Corporation  as  sole  Receiver  for 
Arkansas  Federal  Savings  Bank,  Little 
Rock,  Arkansas,  Docket  No.  7899,  on 
December  21, 1990. 

Dated:  January  2, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
(FR  Doc.  W-300  Filed  1-7-81:  8:45  am] 
aiujMa  cooc  sTxo-oi-M 


Enterprise  Savlnga  Bank,  FX, 
Chicago,  Illinois;  Appointment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(dK2)(A)  of  the  Home  Owners'  Loan 
Act  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Tmst 
Corporation  as  sole  Receiver  for 
Enterprise  Savings  Bank.  F.A.,  Chicago, 
Illinois,  OTS  Docket  No.  341ft  on 
December  27, 1990. 

Dated:  January  2. 1991. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washingtoa. 

Corporate  Secretary. 


Rrst  Federal  Savings  and  Loan 
Aaaodation  of  Andalusia;  Appointment 
of  Receiver 


Dated  January  2, 1991. 
By  the  Office  of  Thrift  Supervision 
Nadine  Y.  Washington. 

Corporate  Secretary. 

[FR  Doc.  91-334  Filed  1-7-91,  8:45  am) 

BtUJNO  CODE  (r2».«1-M 


[AC-6S;OTSMo.S01t1 

American  Federal  Savings,  Franklii , 
PA;  Final  Action;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  15, 1990,  the  designee  of  the 
Chief  Counsel,  Office  of  Thrift 
Supervision,  acting  pursuant  to  the 
authority  delegated  to  him.  approved  the 
application  of  American  Federal 
Savings,  Franklin,  Pennaylvania,  for 
permission  to  convert  to  the  stock  forai 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  Office  of  Thrift 
Supervision,  1700  G  Street  NW.. 
Washington,  DC  20552  and  District 
Director,  Office  of  Thrift  Supervision, 
One  Riverfront  Center,  20  Stanwix 
Street  Pittsburgh.  Pennsylvania  15222- 
4893. 
Dated;  Decemt)er  10. 1990 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Wasliiiigton. 
Corporate  Secretary. 
[FR  Doc.  91-298  Filed  1-7-91;  8:45  am) 

BIUJNO  CODE  67I0-0t-« 


Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 

Act,  the  Office  of  Thrift  Supervision  has       [  aC-69;  OTS  No.  0182J 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Federal  Savings  and  Loan  Association 
of  Andalusia,  Andalusia,  Alabama,  on 
December  2a  1990. 


Volunteer  Savings  Bank,  SLA.  Little 
Ferry,  New  Jersey;  Final  Action; 
Approval  of  Conversion  Application 


Dated-  January  2, 1991. 

By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Washington, 
Corporate  Secretary: 
[FR  Doc.  91-303  Filed  1-7-91;  8:45  am) 

BtLLIMO  CODC  CTM-OVM 


North  Jersey  Savings  and  Loan 
Association;  Appohttment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Ovraeni*  Loan 
Act  of  1933.  as  amended  by  section  30i 
of  the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Tmst 
Corporation  as  sole  Receiver  for  North 
Jersey  Savings  and  Loan  Association. 
Passaic,  New  Jersey  ("Association"),  on 
December  21. 1990. 


Notice  is  hereby  given  that  on 
November  30, 1990,  the  office  of  the 
Chief  Counsel.  Office  of  the  Thnft 
Supervision,  acting  pursuant  to  the 
delegated  authority,  approved  the 
application  of  Volunteer  Savings  Bank, 
SLA,  Little  Ferry,  New  Jersey,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  Office  of  Thrift 
Supervision,  1700  G  Street  N'W., 
Washington.  DC  20552,  and  District 
Director,  Office  of  Thrift  Supervision  of 
New  York,  10  Exchange  Place  Centre. 
17th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated  December  10. 1990. 

By  the  Office  of  Thnft  Superv  ision. 
Nadina  Y.  Waahingtnn, 
Corporate  Secretary 
[FR  Doc  91-299  Filed  1-7-91;  8:45  am) 
BiLUMO  cooc  trse-ovM 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  5 

Tuesday.  January  8.  1991 


This  sectwn  of  the  FEDERAL   REGISTER 
contains  notices  of  meetirgs  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L  94-409)  5  U.S.C.   552b<e)(3) 


FEOCRAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission  Meeting 
Thursday,  January  10, 1991 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  fanuary  10, 1991,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856.  at  1919  M  Street.  NW.. 
Washington,  DC. 

Item  No.,  Bureau,  and  Subject 

1 — Common  Carrier — Title:  Policy  and  Rules 
Concerning  Rates  for  Dominant  Carriers 
(CC  Docket  No.  87-313).  Memorandum 
Opinion  and  Order  on  Reconsideration. 
Summary:  The  Commission  will  consider 
petitions  for  reconsideration  of  the 
Commission's  1990  A  TB'T  Price  Cap  Order. 

2— Mass  Media— Title:  Petition  for 
Emergency  Relief  and  Expedited  Action  by 
Timothy  &  Brumlik  Concerning  Station 
WFXLfFV),  Albany,  Georgia  and  Several 
Low  Power  Television  Construction 
Permits  and  AppUcations.  Summary:  The 
Commission  will  consider  a  pending 
petition  requesting  relief  pursuant  to  the 
Minority  Distress  Sale  Policy. 

3 — Chief  Engineer  and  Private  Radio — Title: 
Interactive  Video  Data  Service:  Allocation 
In  the  21S-21SJ  MHz  Band  and 
EsUbbshment  of  Service  Rules  (RM-ei96). 
Summary:  The  Commission  will  decide 
whether  to  adopt  a  Notice  of  Proposed 
Rulemaking  to  allocate  spectrum  and 
estabhsh  service  rules  for  an  Interactive 
video  data  service  in  218-218.5  MHz  band. 

4 — Private  Radio— Title:  Amendment  of  Parts 
2  and  80  of  the  Commission's  Rules 
Regarding  Revision  of  the  High  Frequency 
(HF)  Channels  for  the  Maritime  Mobile 
Service  to  Implement  the  Final  Acts  of  the 
World  Administrative  Radio  Conference 
for  tiie  Mobile  Services.  Geneva,  1987  (PR 
Docket  No.  90-133).  Summary:  The 
Commission  will  consider  whether  to 
amend  its  rules  regarding  the  now 
exclusively  maritime  mobile  HF  bands 
(4000-27500  kHz)  to  reflect  international 
agreements. 

5— Private  Radio  and  Chief  Engineer— Title: 
Amendment  of  Parts  2  and  80  of  the 
Commission's  Rules  Applicable  to 
Automated  Maritime  Telecommunications 
Systems  (AMTS)  (GEN  Docket  No.  88-372, 
RM-5712).  Summary:  The  Commission  will 
consider  whether  to  adopt  a  Report  and 
Order  concerning  a  proposal  that  AMTS 
Service  be  expanded  nationwide. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 


Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab.  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued.  January  3.  1991. 
Federal  Communications  Commission. 
William  F.  Galon. 
Acting  Secretary. 
[FR  Doc.  91-406  Filed  1-4-91;  10:16  am] 

BtLUMQ  COOC  S712-«1-«l 

FEDERAL  RESERVE  SYSTEM;  BOARD  OF 

GOVERNORS 

-HME  AND  DATE:  11:00  a.m.,  Monday, 

January  14, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Buiidmg,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Matter  relatmg  to  Board  employment 

practices. 

2.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMA-nON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452  3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting, 

Dated:  January  4,  1991 
Jennifer  |.  Johnson. 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-499  Filed  1-4-91;  3:58  am] 

BIUJMQ  COOC  S310-01-M 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Voting  Conference 
■nME  AND  DATE:  10:00  a.m.,  Tuesday, 
January  15,  1991. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  A 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  purpose  of  the  conference 
is  for  the  Commission  to  discuss  among 
themselves,  and  to  vote  on.  the  agenda 
items.  Although  the  conference  is  open 
for  the  public  observation,  no  public 
participation  is  permitted. 


MATTERS  TO  BE  DISCUSSED: 

Special  Tariff  Authority  Nos.  90-110  and  90- 
110  (S  jb-No.  1),  Fuel  Related  Increases  on 
Short  Notice 

No.  MC-C-30093,  B./.  Alan  Company.  Inc.,  et 
al.  V.  United  Parcel  Service,  Inc.,  et  al. 

Docket  No.  AB-336  (Sub-No.  IX),  Indiana  Hi- 
Rail  Corporation  and  Garden  Spot  and 
Ohio  Limited  Partnership — Discontinued  of 
Service  and  Abandonment — in  White 
County,  Illinois  and  Posey  County,  Indiana 

Ex  Parte  No.  346  (Sub-No.  23),  Railroad 
Exemption — Filing  Quotations  Under 
Section  10721 

Docket  No.  40131  (Sub-No.  1), ,  Ashley  Creek 
Phosphate  C.  v.  Chevron  Pipeline  Co.,  et  al 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  A.  Dennis  Watson,  Office 
of  External  Affairs.  Telephone:  (202)  275- 
7252.  TDD:  (202)  275-1721. 

Sidney  L  Strickland.  Ir„ 

Secretary. 

[FR  Doc.  91-339  Filed  1-3-91:  2.-02  pmj 

BILUNO  COOC  7036-01-41 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  1:05  pjn.,  January  3, 
1991. 

PLACE:  Filene  Board  Room.  7th  Floor, 
1776  G  Street.  NW..  Washington,  DC 
20456. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Requests  under  section  306  of  the 
Federal  Credit  Union  Act  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii),  and  (9)(B). 

The  Board  voted  unanimously  that  Agency 
business  required  that  a  meeting  be  held  with 
less  than  the  usual  seven  days  advance 
notice. 

The  Board  voted  unanimously  to  close  the 
meeting  under  the  exemptions  listed  above. 
General  Counsel  Robert  Fenner  certified  that 
the  meeting  could  be  closed  under  those 
exemptions. 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board. 
Telephone  (202)  682-9600. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  91-445  Filed  l-4-«l;  12:53  pm] 

MUJNQ  COOC  7SW-«1-4t 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  7, 14,  21,  and  28. 
1991. 


Federal  Register  /  Vol.  56,  No.  5  /  Tuesday.  lanuary  8.  1991  /  Sunshine  Act  Meetings 


7S1 


PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  7 

Thursday,  January  10 

11:30  a  jn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Jamiary  14— Tentative 

Friday,  January  18 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 


Week  of  January  21— TenUtlve 
Thursday,  January  24 

1:30  a.m. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

3:30  p.m. 
Affirmation /Discussion  and  Vote  (Public 

Meeting)  (If  needed) 
Week  of  January  2S— TenUtive 

Thursday.  January  31 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (If  needed) 

Friday,  February  1 

10:00  a.m. 
Briefing  on  Status  of  Final  Rule  on  License 
Renewal  Part  54  (Public  Meeting] 


Note.- Affirmatton  Mesion^aic  initiaUy 
scheduled  and  announced  to  the  pubhc  on  a 
time-reserved  basis.  SupplemenUry  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmatioa  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VBWFT  THE  STATUS  OF  MCET1NOS 
CALL  (RECORDIHO):  (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
mFORMATlON:  William  Hill  (301)  492- 
1661. 

Dated:  January  3. 1991 
William  M.  HilL  Jr., 
Office  of  the  Secretary. 
[FR  Doc  91-483  Filed  1-4-91:  2:29  pm) 
BiLUMOCOOC  Tssa-evH 
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Corrections 


Fad«ral  Register 

Vol.  56,  No.  5 

Tuesday,  January  8,  1991 


This  sectioo  of  the  FEDERAL   REGISTER 
contains  editorial  corrections  o(  previousty 
pub^shed  Presidential.  Rule.  Proposed 
Rule,  arxl  Notice  documents.  These 
correction  are  prepared  t>y  ttw  Office  of 
the  Federal  Register.  Agency  prepared 
correction  are  issued  as  signed 
documents  and  appear  tr\  the  appropriate 
document  categories  eisewfiere  m  the 
issue. 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Itartceting  Service 


,  1002, 1004, 1005, 
1012, 1013,  1030, 
1040, 1044,  1046, 
1065, 1068,  1075, 
1094,  1096,  1097, 
1108,1120,1124. 
1134,1135,1137, 


7  CFR  Parts  1001 

1006,1007,1011, 

1032, 1033, 1036, 

1049,  1050, 1064, 

1076,  1079, 1093, 

1098,1099,1106, 

1126,1131,1132, 

1138,end1139 

[Docket  No.  AO-160-A66,  etc;  DA-90-024 1 

MHk  in  the  Middle  Atiantic  and  Ottter 
Marketing  Areas;  Emergency  Decision 
on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and 
to  Orders 
Correction 

In  proposed  rule  document  90-27150 
beginning  on  page  48112  in  the  issue  of 
Monday,  November  19. 1990,  make  the 
following  correction: 

On  page  48116,  in  the  first  column,  in 
the  third  full  paragraph  beginning  with 
"Dividing  each  side",  in  the  formula, 
".025"  should  read  ".0028", 

MJJNQCOOC  1C0S41-0 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Legal  Descrlptkxi  of  Lands 
Transferred  Pursuant  to  the  National 
Forest  and  PubHc  Lands  of  Nevada 
Enhancement  Act  of  1988;  Correction 
Notice 
Correction 

In  notice  document  90-27592 
appearing  on  page  49660  in  the  issue  of 
Friday,  November  30, 1990,  make  the 
following  correction: 


In  the  second  column,  in  item  3,  in  the 
second  line  ■269.932.48a"  should  read 
"289,932.448' 

BHXIMG  COOC  1SOS-OI-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP91-660-000  et  al.  I 

Trunkllne  Gas  Co.,  et  al.;  Natural  Gas 
Certificate  Filings 

Corrf'i  !ian 

In  notice  document  90<WMi beginning 
on  page  53336  m  the  issue  of  PViday, 
December  28.  ITOO,  m.ike  the  following 
corree.tion- 

On  page  53341   '.,".  the  first  column. 
under  Transcontinental  Gas  Pipe  Line 
Corp..  the  docket  line  should  read 
"(Docket  No  CP09-710-002]". 

mujNG  coot  isoi-oi^) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Atiantic  Swordfish  Fishery 

Corrf'cLon 

In  notice  document  90-29485 
appearing  on  page  51943.  m  the  issue  of 
Tuesday,  December  1,9.  1990,  in  the  3rd 
column,  in  the  12th  line   "no!"  should 
read  "now". 

BILLIMO  COOe  1505-0'-0 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Liiwrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

Seaway  Regulations  and  Rules: 
Miscellaneous  Amendments 

Correction 

In  .-ule  document  90-27369  beginning 


on  page  48597,  in  the  issue  of  I 

Wednesday,  November  21, 1990,  make 
the  following  corrections: 

§401.61    [Corrected] 

1.  On  page  48599.  in  the  1st  column,  in 
§  401.61,  in  the  13th  line,  "156.55  Mhz" 
should  read  "156.55  MHz". 

1 
Schedule  III    [Corrected] 

2.  On  page  48600.  under  Schedule  III, 

in  the  first  column  of  tlie  table,  in  the 
first  entry,  "9."  should  read  "19." 

3.  On  page  48601,  in  the  first  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  90-2736"  should 
read  "PR  Doc.  90-27369". 

BtLLING  COOE  1SOS-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[»>S-107-M] 
RIN  1545-AM60 

Normalization:  Inconsistent 
Procedures  and  Adjustments 

Correction 

In  proposed  rule  document  90-27702 
beginning  on  page  49294  in  the  issue  of 
Tuesday.  November  27, 1990.  make  the 
following  corrections: 

§1.16«(i)-1    [Corrected] 

1.  On  page  49297,  in  §  1.168(i)-lfb),  in 
the  fourth  line  from  the  bottom  of  the 
page,  "consistent"  should  read  i 
"inconsistent" 

2.  On  page  49299,  in  the  2nd  column, 
in  S  1.168(i)-l{d)(2),  in  the  paragraph 
designated  (B)  in  the  10th  line,"0" 
should  read  "0", 

3.  On  the  same  page  and  in  the 
section,  in  the  third  column,  in  the  first 
paragraph,  in  the  fifth  line,  after 
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"return",  insert  "tax",  and  in  the  seventh 
line,  after  "for"  insert  "the". 

4.  On  page  49300.  in  the  same  section, 
in  the  3rd  column,  in  the  Ist  paragraph, 
in  the  15th  line,  "of  should  read  "for". 

MLUNQ  COOC  1SOS41-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  701  and  702 

[IA-74-90] 
RIN  154S-AP21 

Rnancing  of  Presidential  Election 
Campaigns 

Correction 

In  proposed  rule  document  90-29241 
appearing  on  page  51303  in  the  issue  of 


Thursday,  December  13, 1990,  make  the 
following  correction: 

In  the  second  column,  under  the 
ADDRESSES,  in  the  last  line,  the  room 
number  should  read  "4429". 

BnxmO  CODE  1SO»41-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  RevefHie  Service 

26  CFR  Part  702 

[IA-74-90] 
RIN  1545-AP21 

Financing  of  Presidential  Election 
Campaigns 

Correction 

In  proposed  rule  document  90-29240 
beginning  on  page  51301  in  the  issue  of 


Thursday,  December  13, 1990,  make  the 
following  correction: 

§  702.9037-2    [Corrected! 

On  page  51303.  in  the  first  column,  in 
§  702.9037-2(a),  in  the  fourth  line, 
"Elected"  should  read  "Election". 

BtLUNG  COOC  1SOS-01-0 


Tuesday 
January  8,  1991 


Part  II 


Department  of 
Commerce 


National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Parts  611  and  663 

Pacific  Coast  Groundfish  Fishery;  Final 

Rule 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmosphcflc 
Administration 

SO  CFR  Parta  611  and  663 

(Docket  No.  M>094 1-0342 1 

RIN  0«4«-AC43 

Pacific  Coast  Croundflsh  Fishery 

AOENCY:  NationHJ  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Final  rule 


tUMMAKY:  NOAA  issues  this  fma!  rule 
to  implement  conservation  ami 
management  measures  as  pr<?8cnbod  In 
Amendment  4  to  the  Pdcifir  CohsI 
GrounJfish  Fishery  ManHj^ement  Plan 
(FMP).  This  rule  (1)  Updates  and 
reorganizes  the  FMP's  impletiientinx 
regulations  Lonsislent  wiih  Amendment 
4  to  the  FVfP;  (2)  revises  the  operational 
definition  of  optimum  yu.-ld  and 
establishes  framework  procedures  to 
specify  allowable  harvest  levels  for  any 
species;  ( J)  revises  and  provides  new 
framework  administrative  procedures 
for  establishing  and  adjusting 
management  measures  based  on 
resource  conservation,  social,  and 
economic  factors:  (4)  deleies  certain 
outdated  management  measures  and 
revises  other  measures  to  meet  current 
needs  of  the  fishery:  (5)  revises  the 
process  for  issuing  experimental  fishing 
permits:  (6)  provides  a  process  for 
acknowledging  scientific  research;  and 
(7)  establishes  a  process  by  which  state 
regulations  can  be  reviewed  for 
consistency  with  the  FMP.  the 
Magnuson  Act.  and  other  applicable 
Federal  law. 

KFFCCnve  OATE  January  1. 1991. 
AOORCSSES:  Copies  of  Amendment  4 
and  the  documents  supporting  this  rule 
may  be  obtained  from:  Holland  A. 
Schmii'.en.  Director,  Northwest  Region. 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  N.E..  BIN  C15700, 
Seattle.  Washington  9flnS-0070:  E. 
Charles  Fullerton.  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  S.  Ferry  Street.  Terminal 
Island.  California  90731-7415;  or  Larry 
Six,  Executive  Director.  Pacific  Fishery 
Management  Council.  Metro  Center, 
Suite  420.  2000  S.W.  First  Avenue, 
Portland,  Oregon  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-528-6140. 
Rodney  R.  Mclnnis  at  213-514-6199.  or 
Larry  Six  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  [EEZ]  of  the  United  States  (3  to  200 


miles  offshore)  in  the  Pacific  Ocean  off 
the  coasts  of  California.  Washington, 
and  Oregon  are  managed  under  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  The  FMP  was 
developed  by  the  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  16  U.S.C.  1801  et  seg. 
(Magnuson  Act),  was  approved  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  on  January  4. 1962.  and  became 
effective  on  September  30. 1982. 
Implementing  regulations  were 
published  in  the  Federal  Register  on 
October  5. 1982  (47  FR  43964)  and 
appear  at  50  C¥R  parts  611,  620,  and  663. 

Amendment  4  to  the  FMP  was 
prepared  by  the  Council  under  the 
provisions  of  the  Magnuson  Act.  A 
notice  of  availability  of  the  proposed 
Amendment  was  published  in  the 
Federal  Register  on  August  21, 19W  (55 
FR  34034).  The  proposed  rule  to 
implement  Amendment  4  was  published 
in  the.Jederai  Register  on  September  17, 
1990  (96  FR  38105)  with  a  request  for 
comments  through  November  1, 1990. 
Amendment  4  was  approved  by  the 
NMFS /Regional  Director  under  his 
delegation  of  authority  from  the 
Assistant  Administrator  for  Fisheries. 
One  comment  was  received  from  the 
U.S.  Fish  and  Wildlife  Service:  it  was 
supportive  of  the  Amendment. 

The  Pacific  coast  groundfish  fishery  is 
the  largest  fishery  managed  by  the 
Council  in  terms  of  landings  and  value. 
The  fishery  has  become  more 
competitive  with  greater  numbers  of 
vessels  competing  for  stable  or  declining 
amounts  of  fish.  As  a  result, 
management  of  the  fishery  has  become 
more  complex  and  controversial.  The 
original  FMP  contained  numerous 
management  measures  and 
administrative  procedures  that  have 
become  outdated  as  fishing  effort  has 
increased.  Pressure  has  grown  for 
management  of  the  fishery  to  be  more 
fexible  and  responsive  to  rapid  changes 
in  stock  conditions,  markets,  fieet 
movements,  and  a  variety  of  biological, 
social,  and  economic  issues.  Of  special 
concern  is  the  ability  of  management  to 
respond  quickly  to  the  potentially  large 
number  of  vessels  that  may  shift  from 
the  Alaskan  groundfish  fishery  to  the 
Pacific  coast  groundfish  fishery  in 
response  to  progressively  restrictive 
management  or  to  the  implementation  of 
a  limited  entry  regime  in  Alaskan 
wa'ers. 

Although  the  original  FMP  provided 
limited  flexibility  to  modify  management 
measures  to  prevent  biological  stress  on 
a  stock,  it  contained  no  flexible 
provisions  for  making  management 
adjustments  for  social  or  economic 


reasons  other  than  by  amending  the 
FMP.  This  Amendment,  among  other 
things,  provides  framework 
administrative  procedures  for 
implementing,  modifying,  or  deleting 
management  measures  for  all  these 
reasons.  It  responds  to  a  variety  of 
problems  that  the  Council  has  identified 
during  the  past  several  years.  These 
changes  were  described  more  fully  in 
the  proposed  rule  at  55  FR  38105  and  are 
not  discussed  here. 

Amendment  4  specifically  provides 
for  public  review  of  proposed 
management  measures  in  a  variety  of 
ways.  The  amendment  requires  that  the 
information  and  analyses  that  the 
Council  will  use  in  making  its 
management  recommendations  be 
available  to  the  public  from  the  Council 
office  before  and  during  the  Council    ■ 
meetings  at  which  the  recommendations 
are  made.  In  some  cases,  analytical  and 
other  documents  providing  information 
about  issues  under  consideration  may 
be  sent  directly  to  those  on  the  Council's 
mailing  list.  Persons  interested  in  being 
informed  of  the  issues  under 
consideration  should  contact  the 
Council  and  ask  to  be  included  on  the 
mailing  list.  In  addition,  the  Council  will 
announce  its  consideration  of 
adjustments  to  management  measures 
or  its  consideration  of  new  measures  in 
its  newsletter. 

Other  than  technical  revisions  and 
corrections,  this  final  rule  is  the  same  as 
proposed,  with  the  following  two 
exceptions:  (1)  The  "routine" 
designation  for  bag  and  size  limits  for 
lingcod  in  Amendment  4  needed  further 
explanation  of  its  rationale  that  is 
included  in  the  preamble  to  this  rule; 
and  (2)  to  minimize  confusion  over  the 
intended  purpose  of  managen?.ent 
measures  that  are  designated  as  routine, 
the  reasons  for  those  management 
measures  will  be  included  in  the 
codified  rule  that  announces  the  routine 
designation. 

/.  Lingcod — Recreational  Gear 

Review  of  Amendment  4  by  NO.^A 
suggested  the  need  for  additional 
rationale  to  explain  the  designation  of 
bag  and  size  limits  as  "routine" 
management  measures  in  the 
recreational  fishery  for  lingcod.  Bag  and 
size  limits  for  lingcod  were  designated 
as  "routine"  management  measures  by 
Amendment  4  and  were  proposed  in  the 
Federal  Register  on  September  17. 1990 
(.55  FR  38105). 

The  Federal  regulations  in  the  EEZ 
currently  set  the  recreational  bag  limit 
for  lingcod  as  3  fish  per  day.  The  State 
of  California,  however,  has  established 
the  bag  limit  as  5  fish  per  day  with  a 
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minimum  size  limit  of  22  inches.  Because 
of  this  difference,  enforcement  of  both 
regulations  has  be«n  inconsistent  and 
difficult,  and  the  general  public  has  been 
confused  as  to  which  regulations  to 
follow.  Thus,  the  Council  determined 
that  it  needed  the  flexibility  to 
reoonunend  that  NOAA  be  able  to 
implement  and  adjust  recreational  bag 
and  sin  limits  for  Federal  waters  to  be 
consistent  with  adjacent  state 
regulations  provided  that  state 
regulatiofn  were,  themselves,  consistent 
with  the  requirements  of  the  FMP  and 
the  Magnuson  Act 

Amendment  4  describes  the  purpose 
of  bag  limits  as  spreading  the 
recreatioDal  harvest  among  the  greatest 
number  of  fishermen  to  achieve  the 
greatest  overall  benefits  from  the  sport 
harvest  and  preventing  waste  by 
restricting  the  number  of  fish  an 
individual  can  retain  to  a  reasonable 
number.  Size  limits  can  serve  at  least 
two  purposes.  First  they  can  protect 
juvenile  fish  until  such  time  as  they 
mature  and  can  contribute  to  the 
reproductive  potential  of  the  stock 
before  harvest.  The  22-inch  size  limit,  for 
example,  protects  about  25  percent  of 
the  female  lingcod  population.  Second, 
restricting  sport  retention  to  larger  fish 
can  enhance  the  quality  of  the  fishing 
experience  by  emphasizing  the  values 
associated  with  a  "trophy"  fishery. 

This  rule  further  explains  that  bag 
limits  are  designated  "routine,"  as 
defined  in  Amendment  4,  in  order  to 
facilitate  their  implementation  and 
adjustment  in  a  timely  manner  to 
conform  with  adjacent  state  regulations. 

At  its  November  13-16, 1990  meeting, 
the  Council  recommended  changing  the 
Federal  regulation  for  lingcod  caught  off 
California  to  be  consistent  with  the 
California  State  bag  limit  of  five  fish  and 
the  minimnm  size  limit  of  22  inches.  The 
analysis  of  this  proposal  is  available 
from  the  Council  (see  ADDRESSES).  The 
bag  and  size  limits  for  lingcod  caught  off 
California  are  expected  to  be  announced 
concurrent  with  other  routine 
management  measures  to  be 
implemented  January  1. 1991. 

//.  Codification  of  the  Purposes  of  Each 
"Routine" Management  Measure 
Designation 

Amendment  4  classifies  a  variety  of 
management  measures  as  "routine"  for 
certain  spades  and  gear  types.  Hie 
proposed  implementing  regulations  (55 
CFR  3810S.  September  17, 1990)  list 
these  "routine"  designations  without 
specifying  the  specific  reasons  for  their 
designation.  Because  an  important 
criterion  that  proposed  aianagement 
measures  must  meet  before  they  can  be 
treated  as  "routine"  includes  a  finding 


that  they  are  proposed  to  achieve  a 
particular  purpose,  NOAA  believes  that 
purpose  should  be  codified  in  the 
regulations  that  designate  each  type  of 
management  measure  by  species  and 
gear  type  as  "routine." 

///.  Public  Comments 

Only  one  comment  was  received 
during  the  public  comment  period  for  the 
proposed  rule:  it  expressed  support  of 
Amendment  4,  The  public  has  been 
actively  involved  with  the  development 
of  Amendment  4  over  the  past  three 
years,  and  numerous  drafts  have  been 
available  for  public  review  and 
comment 

IV.  Changes  to  the  Proposed  Rule 

In  addition  to  the  changes  made 
regarding  the  designation  of  routine 
management  measures  at  $  863.Z3(c) 
described  atxive.  several  technical 
revisions  or  corrections  are  made,  which 
are  explained  below. 

50  CFR  611.70 

1.  In  the  introductory  language  of 
paragraph  (c)  Authorized  amounts,  the 
words  "incidental  catch  and  reteatioo 
allowance  percentages"  are  changed  to 
"incidental  allowances"  for  consistency 
with  the  following  paragra{^  (c](l). 
Amendment  4  enables  incidental 
allowances  to  be  applied  in  various 
ways  (for  example,  as  percentages, 
tonnages,  or  numbers;  or  liased  on 
receipt  in  some  fisheries  and  retention 
in  others).  Therefore,  the  implementing 
regulations  have  been  revised 
throughout  to  refer  more  generically  to 
incidental  allowances,  rather  than  to 
incidental  retention  percentages  in  the 
joint  venture  and  incidental  catch 
percentages  in  the  directed  foreign 
fishery,  except  where  the  current 
application  is  described  in  paragraph 

(c)(1). 

2.  In  the  introductory  language  of 
paragraph  (g)  Closed  areas,  reference  to 
paragraph  "(2)(i)"  is  corrected  to  read 

•12)"- 

3.  In  paragraph  (j)(2)  Daily  reports,  the 

first  sentence  is  revised  by  deleting  the 
words  "an  incidental  retention 
allowance,"  and  "catch",  so  that  it 
refers  more  generically  to  incidental 
allowances  for  either  foreign  or  joint 
venture  fisheries,  consistent  with 
paragraph  (cj  of  i  611.70.  The  first 
sentence  also  is  clarified  to  state  that 
daily  reports  may  be  required  not  only 
when  the  appropriate  limit  has  been 
reached,  but  also  when  it  is  projected  to 
be  reached 

4.  in  paragraph  (jKSKiiKa).  the  word 
"catch"  is  deleted  so  that  it  refers  only 
to  the  "incidental  allowance,"  consistent 
with  paragraph  (c). 


50  CFR  Part  663 

In  §  863.2  Definitions,  in  the  definition 
for:  closure — the  word  "possession"  is 
corrected  to  read  "possessing"; 
Domestic  Annual  Harvest  (DAH) — 
"reserve"  is  corrected  to  read  "receive"; 
quota — is  revised  so  that  the  word 
"specified"  is  added  before  "numencai 
harvest  objective";  Total  Allowance 
Level  of  Foreign  Fishing  (TAUT)— 
"allowance"  is  corrected  to  read 
"allowable".  In  addition,  several 
typographical  errors  in  the  current 
regulations  defining  "groundfish"  are 
corrected  the  scientific  names  for 
Pacific  whiting  and  kelp  rockfish  are 
corrected,  and  the  last  sentence  of  the 
paragraph  at  the  end  of  the  rockfish 
listing  is  corrected  by  changin?  "genera 
and"  to  "genera  are". 

Appendix  to  Part  663 

1.  The  index  to  the  appendix  is 
corrected  by  adding  the  letter  "C"  in 
front  of  the  phrase  that  begins 
"identification  of  Species  or  Species 
Groups  .  .  .". 

2.  In  Section  ILD.  in  the  next  to  the 
last  paragraph.  "30'  N.  latitude'  is 
corrected  to  read  •'39''  N.  latitude." 

3.  Section  III.  is  revised  so  that,  in  the 
first  sentence  of  the  fourth  paragraph, 
"he  may  recommend'  is  ciianged  to  "the 
Secretary  may  recommend ". 

4.  Section  IIl.A.  is  revised  so  that  in 
the  last  sentence  of  the  sixth  paragraph. 
"Pacific  Marine  Fisheries  Commission" 
is  changed  to  "Pacific  States  Manne 
Fisheries  (Commission".  The  last 
sentence  of  the  next  to  the  last 
paragraph  is  revised  so  that  "persons  on 
the  mailing  list  receive"  is  changed  to 
"persons  on  the  mailing  list  may 

receive". 

5.  Section  IILB.(b)  is  corrected  by 
including  text  that  was  deleted 
inadvertently  in  the  proposed  rule.  This 
language,  which  precedes  item  10.  starts 
with  the  paragraph  beginning  "In 
developing  its  recommendation  for 
management  action  .  .   "  and  continues 
through  item  a  explaining  the  types  of 
management  measures  that  may  be  used 
under  the  points  of  concern  framework. 
Also,  the  first  sentence  of  the  third 
paragraph  following  item  14  is  revised 
so  that  "if  he  concurs"  is  changed  to  "if 
concurring". 

Whereas  the  proposed  rule  published 
only  the  proposed  changes  to  the 
regulations  at  SO  CFR  611.70  and  part 
663.  this  final  rule  publishes  50  CFR 
611.70  and  part  883  in  their  entirety, 
including  those  portions  that  have  not 
been  changed  (The  nationwide 
provisions  at  50  CFR  part  620  are  not         . 
repeated  here  since  they  are  not  j 
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affected  by  implementation  of 
Amendment  4.) 

ClaMificatioa 

Magnuson  Act 

The  Regional  Director  has  determined 
that  Amendment  4  to  the  FMP  and  its 
implementing  rule  are  necessary  for  the 
conservation  and  management  of  the 
'^acific  coast  groundHsh  fishery  off 
Washington.  Oregon,  and  California, 
and  are  consistent  with  the  national 
standards  and  other  provisions  of  the 
Magnuson  Act.  The  best  available 
scientific  information  was  used  in 
making  these  determinations. 

National  Environmental  Policy  Act 
(NEPA) 

The  Council  prepared  a  final 
supplementary  environmental  impact 
statement  (SEIS)  for  the  amendment  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule,  and  responds  to 
comments  received  on  the  draft 
Amendment/SEIS.  The  final  SEIS  was 
filed  with  the  Environmental  Protection 
Agency  on  November  16. 1990,  and 
notice  of  availability  was  published  in 
the  Federal  Register  November  23. 1990 
(55  FR  48901)  with  a  30-day  comment 
period  until  December  24. 1990.  A  copy 
of  the  SEIS  may  be  obtained  from  the 
Council  at  the  address  listed  above. 

Executive  Order  12291 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  has  determined 
that  this  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
determination  is  based  on  the  regulatory 
impact  review  prepared  by  the  Council 
that  demonstrates  positive  net  short- 
term  and  long-term  economic  benefits  to 
the  fishery  under  Amendment  4.  This 
rule  is  not  expected  to  have  an  annual 
impact  of  SlOO  million  or  more:  nor  to 
lead  to  an  increase  in  costs  or  prices  to 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  nor  to 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Conunerce  has  certified 
to  the  Small  Business  Administration 
(SBA)  that  this  implementing  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  summary  of  this  certification 
was  published  at  55  FR  38109.  As  a 


result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  collection 
of  information  requirements  subject  to 
the  Paperwork  Reduction  Act.  although 
the  Amendment  provides  authority  to 
implement  regulations  for  certain  types 
of  future  collections  of  information.  At 
such  time  that  a  future  collection  of 
information  is  proposed.  i(  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval.  This 
rule  does  contain  existing  collection  of 
information  requirements  previously 
approved  by  OMB  under  control 
numbers  064&-^X)75,  0648-0203,  and 
0648-0243.  Some  minor  changes  in  the 
language  of  these  requirements  have 
been  made  for  clarification,  but  they 
have  primarily  been  reprinted  for  public 
convenience. 

Coastal  Zone  Management  Act 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of 
California,  Oregon,  and  Washington. 
Letters  have  been  sent  to  all  of  the 
States  listed  above  for  review  under 
section  307  of  the  Coastal  Zone 
Management  Act,  stating  that  the 
Council  concluded  that  Amendment  4  is 
consistent  to  the  maximum  extent 
practicable  with  the  State's  coastal  zone 
management  program.  The  responsible 
State  agencies  reviewed  this  finding 
under  section  307  of  the  Coastal  Zone 
Management  Act.  The  States  of 
Washington  and  Oregon  have  concurred 
in  this  determination.  The  State  of 
California  did  not  comment  within  the 
statutory  time  period,  and,  therefore, 
consistency  is  automatically  inferred. 

Endangered  Species  Act 

Management  measures  in  Amendment 
4  and  its  implementing  regulations  are 
not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  adversely  affect  a 
critical  habitat. 

Marine  Mammal  Protection  Act 

Amendment  4  and  its  implementing 
rule  will  not  have  a  significant  adverse 
impact  on  marine  mammals. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 


Administrative  Procedure  Act 

This  rule  was  published  in  the  Federal 
Register  in  proposed  form  on  September 
17, 1990  (55  FR  38105)  with  a  request  for 
comments  through  November  1, 1990, 
The  public  also  was  involved  in  the 
development  of  Amendment  4  over  the 
past  three  years,  and  numerous  drafts 
were  made  available  for  public  review 
and  comment. 

The  Administrative  Procedure  Act 
requires  that  publication  of  a  final  rule 
be  made  not  less  than  30  days  before  its 
effective  date  unless  the  Secretary  finds 
and  publishes  with  the  rule  good  cause 
for  an  earlier  effective  date.  This  final 
rule  is  being  published  as  expeditiously 
as  possible  following  the  close  of  the 
public  comment  period  and  approval  of 
Amendment  4.  It  must  be  implemented 
by  January  1. 1991,  in  order  to  be 
effective  at  the  start  of  the  new  fishing 
year,  and  to  form  the  basis  for 
management  actions  that  the  Council 
intends  to  take  beginning  in  1991. 
Therefore,  the  final  rule  is  effective 
January  1. 1991. 

List  of  Subjects 

50  CFR  Part  611 

Fish,  Fisheries,  Foreign  relations, 
Vessel  permits  and  fees.  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fish,  Fisheries,  Fishing, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  31, 199a 
William  W.  Fox.  |r.. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  parts  611  and  663  are 
amended  as  follows: 

PART  611— FOREIGN  FISHING    . 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  611.70  is  revised  to  read  as 
follows: 

9611.70    PacHic  Coeet  groufidfisli  ftehery. 

(a)  Purpose:  This  subpart  regulates  all 
foreign  fishing  for  groundfish  conducted 
under  a  Governing  International  Fishery 
Agreement  within  the  EEZ  seaward  of 
the  States  of  Washington,  Oregon,  and 
California.  For  regulations  governing 
fishing  for  groundfish  in  the  same  area 
by  vessels  of  the  United  States,  and  for 
procedures  to  modify  the  regulations  in 
this  §  611.70,  see  part  663  of  this  chapter. 
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(b)  Definitions.  For  purposes  of  this 
section,  the  followiag  terms  are  de£iz»ed: 

(1)  Directed  fishing  means  any  fishtag 
by  the  vessels  of  a  foreign  nation  for 
allocations  of  fish  granted  that  cation 
under  5  811.21. 

(2)  Factory  weight  means  the  product 
weight  converted  to  round  weight. 

(3)  Foreign  fishing  vessel  [FFVJ  means 
any  fishing  vessel  other  than  a  vessel  of 
the  United  States  (as  defined  at  S  620.2). 
except  those  foreign  vessels  engaged  in 
recreational  fishhig  (as  defined  at 

S  611.2). 

(4)  Incidental  species  means 
groundfish  species  that  are  unavoidably 
caught  while  fishing  for  allocated  or 
authorized  species. 

(5)  foiat  venture  means  any  operation 
by  a  foreign  vessel  assisting  fishing  by 
U.S.  fishing  Tessets,  including  catching, 
scouting,  processing  and/or  support.  (A 
joint  ventxire  generally  entails  a  foreign 
vessel  processing  ftsh  received  from  U.S. 
fishing  vessels  and  conducting 
associated  support  activities.) 

(6)  Processing  means  any  operation 
by  an  FFV  to  receive  fish  from  foreign  or 
U.S.  fishing  vessels  and/or  the 
preparation  of  fish,  including  but  not 
limited  to  deaning.  cooking,  canning, 
smoking,  salting,  drying,  or  freezing, 
either  on  die  FFVs  behalf  or  to  assist 
other  foreign  or  U.S.  fishing  vessels. 

(7)  Product  weight  means  the  wei^t 
of  the  fish  after  processing  and  is 
explained  further  at  1 611.90)(2). 

(8)  Prohibited  species,  with  respect  to 
any  vessel,  means  salmonids,  Pacific 
halibut,  Dungeness  crab,  and  any 
S[>ecie8  of  fish  that  vessel  is  not 
specifically  allocated  o>  authorized  to 
retain,  including  fish  caught  or  received 
in  excess  of  any  allocation  or 
authorization. 

(9)  Regional  Director  mtAO*  the 
Director.  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 
Pomt  Way  NE.  BIN  Cl570a  Seattle, 
Washington  98115,  or  a  designee. 

(10)  Round  weight  means  the  weight 
of  the  whole  fish  before  processing. 

(11)  Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

(12)  Target  fishing  means  fishing  for 
the  primary  purpose  of  catching  a 
particular  species  (the  target  species). 
The  only  legal  target  species  are  those 
specifically  allocated  under  f  811.21  for 
the  directed  fishery  or  authorized  for 
joint  venture  receipt  under  a  foreign 
fishing  permit. 

(c)  Authorized  amounts.  The  total 
allowable  level  of  foreign  fishing 
(TALFF),  joint  venture  processing  (JVP), 
incidental  allowances,  amounts  offish 
set  aside  as  reserves,  and  the  estimated 
domestic  annual  harvest  (DAH)  and 
domestic  annual  processing  (DAP)  are 


published  in  the  Fadani  BcgMar  prior 
to  the  beginning  of  eech  fiaWpg  aeaaon. 
and  duiii^  the  aeasoe  if  these  amounts 
are  modified,  to  refleol  diaages  in 
resource  conditions  and  perfonaance  of 
the  U.S.  indostiy.  Procedures  for  setting 
or  changing  tfaeae  apedficattons  and 
corresponding  incidental  altowances 
appear  in  59  CFR  part  663,  appendix  II 
G.  a  L  and  J.  Currwit  TALFF  and  JVP 
amounts  are  available  from  the  Regional 
Director. 

(1)  lacidental  allowances.  Incidental 
allowances  are  published  in  the  Federal 
Register,  concurrent  with  the  annual 
specifications  of  JVP  and  TALFF,  to 
refiect  ch^ngg*  in  resouioe  conditions 
and  perfonnance  of  die  U^  industry. 
Unless  odierwtse  spedfied  under 
paragraph  (d)  below,  incidental 
allowances  are  percentages  that 
determine  the  maximum  amotmt  of 
incidental  spedes  that  may  be  retained 
in  the  Joint  venture  or  caught  in  the 
directed  forei^i  industry. 

(i)  In  die  directed  foreign  fishery,  die 
inddental  allowance  for  a  species  or 
species  group  is  determined  by  applying 
the  inddental  percentage  to  a  nation's 
allocatioo  of  TALFF. 

(ii)  In  the  Joint  venture  for  Padfic 
whiting,  the  inddental  percentages  are 
applied  to  each  SXXX)  metric  tons  (mt)  of 
Pacific  whiting  received  by  vessels  of  a 
foreign  nation  from  U.S.  vessels.  If  Uk 
retained  amount  of  an  incidental  species 
or  species  complex  reaches  the  specified 
percentages,  no  further  amount  of  that 
species  or  species  complex  may  be 
retained  until  vessels  c^  diat  nation 
have  received  a  full  5,000  mt  of  Padfic 
whiting.  In  a  Joint  venture  for  any  other 
spedes.  the  application  of  Inddental 
allowances  «^  be  determined  by  the 
Regional  Director,  in  consultation  with 
the  Council,  oo  a  case-by-case  basis. 
(2)  [Reserved] 

(d)  Modification  to  authorized  foreign 
fishing.  The  definitions,  authorized 
amounts  (including  the  amounts  and 
applications  of  inddental  allowances), 
and  maoagement  measures  in  this 
section  (induding  seasons,  areas,  gear 
restrictions,  and  reporting  and 
recordkeeping  requirements)  for  the 
directed  or  joint  venture  fisheries  may 
be  established,  modified  .  or  deleted 
according  to  the  procedures  at  SO  CFR 
part  663  and  its  appendix  or  under  the 
conditions  and  restrictions  of  a  foreign 
vessel  permit,  except  for  certain  areas 
dosed  to  the  directed  and  joint  venture 
fisheries  for  Padfic  whiting  at 
paragraphs  (gMlMU  through  (iu)  and 
(g)(2)  of  Uiis  section,  which  «viU  remain 
closed. 

(e)  Fishery  closures.  In  addition  to  the 
provisions  at  S  611.13,  the  catching  or 
receipt  of  any  spedes  or  spedes 


compleK  is  prohibited  after  the 
applicabte  open  season  has  ended:  a 
harvest  guideline  or  (fuota  for  the  target 
spedes  has  baen  or  is  projected  to  be 
reached:  or.  the  fishery  has  been  doeed 
under  this  section,  part  081.  or  under  the 
conditions  and  restrictions  of  a  foreign 
fishing  permit 

(1)  Directed  fishery.  Catdiing  any 
species  or  spedes  complex  is  prohibited 
after  the  vesseh  of  a  foreign  nation  have 
caught  or  are  protected  to  have  caught 

(i)  That  nation's  allocation  of  TALFF; 
or 

(ii)  The  maximum  inddental  catch 
allowance  for  that  nation  of  any  spedes 
or  spedes  oomplex. 

(2)  foint  venture  fishery,  (i)  The 
receipt  of  any  species  of  U.S.-hBrvested 
fish  is  prohibited  after  the  JVP  quota  for 
the  target  species  has  been  or  is 
projected  to  be  received. 

(ii)  The  retention  of  a  q)ede8  or 
spedes  complex  of  U.S.-harvested  fish 
having  an  inddental  retention 
allowance  is  prohibited  after  die 
maximum  inddental  retention 
allowance  for  diat  spedes  or  spedes 
complex  has  been  or  is  projected  to  be 
retained. 

(f)  Seasons.  Unless  otherwise 
spedfied  according  to  paragraph  (d)  of 
this  section,  die  following  provisions 
apply: 

(1)  Directed  fishery.  Directed  foreign 
fishing  authorized  under  this  subpart 
may  begin  at  OTCn  g.m.t  (0001  Pacific 
Daylight  Time)  June  1  and  will  end  not 
later  5ian  0800  gjn.L  on  November  1 
(2400  Padfic  Standard  Time  on  October 
31). 

(Z)Joial  venture  fishery.  There  is  no 
season  restriction. 

(g)  Closed  areas.  Unless  otherwise 
specified  according  to  paragraph  (d)  of 
this  section  (whidi  does  not  allow 
deletion  of  the  dosed  areas  in 
paragrafAuB  [g^Wl  (ii),  and  (iii)  or  (2)  of 
this  section  for  Padfic  whiting  fisheries), 
the  following  provisions  apply: 

(1)  Directed  fishery.  No  directed 
foreign  fishing  may  be  conducted. 

(i)  Shoreward  of  a  line  drawn  twelve 
nautical  miles  from  the  baseline  used  to 
measure  the  VS.  territorial  sea. 

(ii)  Nordi  of  47*30"  N.  latitude; 

(iii)  South  of  dO'txr  N.  latitude; 

(iv)  Widiin  the  "Columbia  Rjver 
Recreational  Fishery  Sanctuary"— that 
area  between  46*00'  N.  latitude  and 
47*00'  N.  latitude  and  east  of  a  line 
connecting  the  following  coordinates  in 
the  order  listed  46*00'  N.  latitude. 
124'55'  W.  loi^tude;  48*20'  N.  laUtude, 
124*40'  W.  longitude:  and  4roO'  N. 
latitude.  125*20"  W.  kmgititde:  or 

(v)  Widiin  die  'Kiaroadi  River  Pot 
Sanctuary"— diat  area  between  41*20'  N. 
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latitude  and  41*37*  N.  latitude  and  east 
of  a  line  connecting  the  following 
coordinates  in  the  order  listed:  41*20'  N. 
latitude.  124*32'  W.  longitude;  and  41*37' 
N.  latitude,  124*34'  W.  longitude. 

(2)  Joint  venture  fishery.  No  U.S.- 
harvested  fish  may  be  received  or 
processed  south  of  39*  N.  latitude. 

(h)  Gear  restrictions — directed 
fishery.  (1)  Except  as  authorized  under 
paragraph  th)(2)  of  this  section  or  as 
otherwise  specified  under  paragraph  (d) 
of  this  section,  gear  other  than  a  pelagic 
trawl  with  a  minimum  stretched  mesh 
size  of  100  mm.  measured  between  the 
ixuide  of  one  knot  and  the  inside  of  the 
opposing  knot  when  wet,  is  prohibited. 
Liners  must  not  be  used  in  the  codend  of 
the  trawl.  Devices  of  methods  of  gear 
use  that  have  the  effect  of  reducing  the 
mesh  size  in  the  codend  are  prohibited. 
Fishing  on  the  seabed  is  prohibited. 

(2]  Any  outer  protective  mesh 
covering  (outer  bag  or  chafmg  gear)  of  a 
mesh  size  less  than  two  times  the  mesh 
size  of  the  inner  codend  is  prohibited. 
Any  outer  protective  mesh  covering  that 
is  not  aligned  knot-to-knot  to  the  iimer 
net  and  tied  to  the  straps  and  riblines  is 
prohibited.  Such  outer  mesh  must  not  be 
connected  directly  to  the  terminal 
(closed)  end  of  the  codend.  Thread  size 
of  an  outer  protective  mesh  covering 
must  not  be  greater  than  four  times  the 
diameter  of  the  thread  size  of  the  inner 
net 

(i)  Target  fishing — directed  fisheries. 
(1)  It  is  unlawful  for  any  operator  or 
owner  of  a  foreign  fishing  vessel  to 
conduct  target  fishing  for  any  species  or 
species  complex  for  which  that  nation 
does  not  have  an  allocation  of  TALFF. 

(2)  It  is  a  rebuttable  presumption  that 
any  trawl  that  contains  more  than  50 
percent  by  weight  of  any  species  or 
species  complex  (such  as  "other 
species")  was  conducted  for  the  piu^jose 
of  catching  that  species  or  species 
complex  and  therefore  constitutes  target 
fishing  for  that  species  or  species 
complex. 

(j)  Reports  and  recordkeeping — (1) 
Weekly  reports.  The  requirements  at 
(  611.4(0  are  modir.3d  as  follows: 

(i)  Catch  estimates.  In  the  weekly 
catch  report  (CATREP)  and  weekly 
receipts  report  (RECREP).  catches  of 
sahnonids.  Pacific  halibut,  and 
Ehmgeness  crab  must  be  recorded  in 
numbers  of  individuals. 

(ii)  Weekly  receipts  report  (A)  In 
addition  to  the  requirements  at 
SS  611.4(f)(3)  and  611.70(j)(l)(i).  the 
weekly  receipts  reports  (RECREP)  must 
contain  amounts  of  fish  that  are 
discarded  or  retained  by  an  FFV 
operating  in  a  joint  venture  off 
Washington,  Oregon,  and  California,  for 
each  species  and  fishing  area,  to  the 


nearest  tenth  of  a  metric  ton  (0.1  mt) 
round  weight  (except  for  salmonids. 
Pacific  halibut  and  Dungeness  crab, 
which  are  recorded  in  numbers  of 
individuals),  and  must  be  followed 
either  by  the  letter  "D"  (for  discarded) 
and  the  confirmation  code,  or  by  the 
letter  "K"  (for  retained  or  kept)  and  the 
confirmation  code. 

(B)  For  the  purposes  of  this  {  611.70, 
the  product  disposition  code  "P" 
(referenced  in  appendix  G  to  subpart  A 
of  part  611)  must  not  be  used  in  the 
RECREP.  The  only  disposition  codes 
required  in  this  report  are  "D"  (for 
discarded).  "K"  (for  retained),  and,  if 
specifically  authorized  in  the  vessel 
permit  conditions  and  restrictions,  "R" 
(for  fish  that  are  returned  to  a  U.S. 
vessel). 

(iii)  Any  weekly  catch  report 
(CATREP)  submitted  under  {  611.4(f)(2) 
or  weekly  receipts  report  (RECREP) 
submitted  under  {  611.4(f)(3)  must  state 
if  it  pertains  to  target  species  other  than 
Pacific  whiting  by  following  the  word 
"CATREF"  or  "RECREP"  with  the  name 
of  the  target  species.  If  more  than  one 
target  fishery  is  conducted  in  the  same 
week,  a  separate  CATREP  or  RECREP 
must  be  submitted  for  each  fishery. 

(2)  Daily  reports.  From  the  time  the 
Secretary  estimates  that  90  percent  of 
fVP.  a  nation's  fishing  allocation,  or 
incidental  allowance  of  any  species  or 
species  complex  has  been  or  is 
projected  to  be  reached,  and  so  notifies 
the  designated  representative  of  the 
nation(s)  involved,  the  weekly  catch 
report  (CATREP)  and  the  weekly 
receipts  report  (RECREP)  must  be 
submitted  on  a  daily  basis  and  must 
reach  the  Regional  Director  no  later  than 
three  days  after  the  reported  fishing  day. 

(3)  Annual  report  Each  nation  with 
fishing  vessels  conducting  directed 
fishery  operations  must  report  annual 
catch  and  effort  statistics  by  May  31  of 
the  following  year  in  tabular  form  as 
follows: 

(i)  Effort  in  hours  trawled,  by  vessel 
class,  by  gear  type,  by  months,  by  Vi* 
latitude  by  1°  longitude  statistical  areas. 

(ii)  Catch  by  vessel  class,  by  gear 
type,  by  month,  by  W  latitude  by  1° 
longitude  statistical  areas: 

(A)  To  the  nearest  tenth  of  a  metric 
ton  (0.1  mt  round  weight),  any  species 
for  which  that  nation  has  a  fishing 
allocation  or  incidential  allowance;  and 

(B)  The  numbers  of  salmonids.  Pacific 
halibut,  and  Dungeness  crab. 

(4)  Logs,  (i)  The  owner  and  operator  of 
each  foreign  fishing  vessel  must 
maintain  logs  in  accordance  with  the 
requirements  of  S  611.9.  as  modified  by 
the  regulations  in  this  S  611.70  and  the 
conditions  and  restrictions  of  that 
vessel's  foreign  fishing  permit. 


(ii)  These  logs  are  the  basis  fir  all 
reports  required  under  §§  611.4,  611.9, 
and  611.70. 

(iii)  Required  data  must  be  recorded 
clearly  and  concisely,  in  duplicate,  and 
in  English. 

(iv)  An  authorized  officer  may  remove 
the  duplicate  pages  at  any  time.  All 
duplicate  pages  of  the  logs  not  removed 
by  an  authorized  officer  must  be 
submitted  to  the  Regional  Director 
within  three  weeks  (21  days)  after 
termination  of  a  fishery  due  either  to 
closure  of  the  fishery,  departure  of  a 
vessel  from  the  grounds  for  the 
remainder  of  the  season,  or  expiration  of 
the  fishing  permit.  The  original  logs  must 
be  retained  on  the  foreign  fishing  vessel 
whenever  it  is  in  the  EEZ  for  three  years 
after  the  end  of  the  permit  period  as 
stated  at  S  611.9(a)(2). 

(v)  Measurements.  (A)  Estimates  of 
discards  in  Section  Two-Catch  of  the 
daily  fishing  and  joint  venture  logs  are 
on-deck  estimates  of  round  weight  to  at 
least  the  nearest  tenth  of  a  metric  ton 
(0.1  mt)  for  Pacific  whiting  and  to  the 
nearest  hundredth  of  a  metric  ton  (0.01 
mt)  for  incidental  species. 

(B)  Transfer  logs  and  Section  Three- 
Production  of  the  daily  fishing  and  joint 
venture  logs  must  be  in  product  weights 
to  the  nearest  0.01  mt. 

(C)  Section  Two-Catch  of  the  daily 
fishing  and  joint  venture  logs  (for 
processed  fish)  must  be  in  factory 
weights  to  at  least  the  nearest  0.1  mt  for 
Pacific  whiting,  and  to  the  nearest  0.01 
mt  for  incidental  species. 

(D)  Numbers  of  individuals. 
Salmonids,  Pacific  halibut,  and 
Dungeness  crab  must  be  recorded  in 
numbers  of  whole  individuals. 

(vi)  If  more  than  one  target  fishery  is 
conducted,  information  for  each  fishery 
must  be  maintained  in  a  separate  log.  If 
the  target  species  is  not  Pacific  whiting, 
the  name  of  the  target  species  must  be 
entered  after  the  title  Section  Two- 
Catch  in  the  daily  fishing  or  daily  joint 
venture  logs. 

3.  Part  663  is  revised  to  read  as 
follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

Subpart  A— G«n«ral  Provisions 

Sec 

663.1  Purpose  and  scope. 

663.2  Definitions. 

663.3  Relation  to  other  laws. 

663.4  Recordkeeping  and  reporting. 

663.5  Management  subareas. 

663.6  Vessel  identification.  . 

663.7  Prohibitions. 

663.8  Facilitation  of  enforcement. 

663.9  Penalties. 

663.10  Experimental  fisheries.  ' 
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Subpart  B— Managamant  Maasures 

663.21  General. 

663.22  Gear  restrictions. 

663.23  Catch  restrictions. 

663.24  Restrictions  on  other  fisheries. 

663.25  Scientific  research. 

Appandlx  to  Part  663— Groundflsti 
Managamant  Procaduras 

Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Provisions 

§  663.1    Purpoaa  and  Scopa. 

(a)  The  regulations  in  this  part  govern 
fishing  for  groundfish  by  fishing  vessels 
of  the  United  States  in  the  EEZ  off  the 
coasts  of  Washington,  Oregon,  and 
California. 

(b)  Regulations  governing  fishing  for 
groundfish  by  fishing  vessels  other  than 
vessels  of  the  United  States  are 
published  at  50  CFR  part  611,  subparts 
A,  B,  and  E  (§  811.70). 

(c)  These  regulations  implement  the 
Pacific  Coast  Groundfish  Plan 
developed  by  the  Pacific  Fishery 
Management  Council  for  groundfish 
fisheries  off  the  coasts  of  Washington, 
Oregon,  and  California. 

(d)  The  general  provisions  in  this 
subpart  may  be  modified  according  to 
the  procedures  described  in  the 
appendix  to  this  part. 

§663.2    Daflnttions. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  in  S  620.2  of  this 
chapter,  the  terms  used  in  this  part  have 
the  following  meanings: 

Acceptable  biological  catch  (ABC)  is 
a  biologically  based  estimate  of  the 
amount  of  fish  that  may  be  harvested 
from  the  fishery  each  year  without 
jeopardizing  the  resource.  It  is  a 
seasonally  determined  catch  that  may 
differ  from  the  maximum  sustainable 
yield  (MSY)  for  biological  reasons.  It 
may  be  lower  or  higher  than  MSY  in 
some  years  for  species  with  fluctuating 
recruitment.  The  ABC  may  be  modified 
to  incorporate  biological  safety  factors 
and  risk  assessment  due  to  uncertainty. 
Lacking  other  biological  justification,  the 
ABC  is  defined  as  the  MSY  exploitation 
rate  multiplied  by  the  exploitable 
biomass  for  the  relevant  time  period. 

Closure,  when  referring  to  closure  of  a 
fishery,  means  that  taking  and  retaining, 
possessing,  or  landing  the  particular 
species  or  species  group  is  prohibited. 

Commercial  fishing  means 

(a)  Fishing  by  a  person  who  possesses 
a  commercial  fishing  license  or  is 
required  by  law  to  possess  such  hcense 
issued  by  one  of  the  states  or  the 
Federal  government  as  a  prerequisite  to 
taking,  landing  and/or  sale;  or. 

(b)  Fishing  that  results  in  or  can  be 
reasonably  expected  to  result  in  sale, 


barter,  trade  or  other  disposition  of  fish 
for  other  than  personal  consumption. 

Council  means  the  Pacific  Fishery 
Management  Council,  including  its 
Groundfish  Management  Team  (CKfT), 
Scientific  and  Statistical  Committee 
(SSC),  Groundfish  Advisory  Subpanel 
(GAP),  and  any  other  committee 
established  by  the  council. 

Domestic  Annual  Harvest  (DAH) 
means  the  estimated  total  harvest  of 
groundfish  by  U.S.  fishermen.  It  includes 
the  portion  expected  to  be  utilized  by 
domestic  processors  (DAP)  and  the 
estimated  portion,  if  any.  that  will  be 
delivered  to  foreign  processors  (JVP) 
permitted  to  receive  U.S.-harvested 
groundfish  in  the  EEZ. 

Domestic  Annual  Processing  (DAP) 
means  the  estimated  annual  amount  of 
U.S.  harvest  that  domestic  processors 
are  expected  to  process  and  the  amoimt 
of  fish  that  will  be  harvested  but  not 
processed  (e.g.,  marketed  as  fresh  whole 
fish,  used  for  private  consumption,  or 
used  for  bait). 

Fishery  management  area  means  the 
EEZ  off  the  coasts  of  Washington. 
Oregon,  and  California  between  3  and 
200  nautical  miles  offshore,  and 
bounded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  bounded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico. 

Fishing  gear 

(a)  Bobbin  trawl  means  the  same  as  a 
roller  trawl. 

(b)  Bottom  trawl  means  a  trawl  in 
which  the  otter  boards  or  the  footrope  of 
the  net  are  in  contact  with  the  seabed.  It 
includes  Danish  and  Scottish  seine  gear. 
It  also  includes  pair  trawls  fished  on 
bottom. 

(c)  Chafing  gear  means  webbing  or 
other  material  attached  to  the  bottom 
(underside)  or  aroiuid  the  codend  of  a 
trawl  net  to  protect  the  codend  from 
wear. 

(d)  Codend  means  the  terminal,  closed 
end  of  a  trawl  net. 

(e)  Commercial  vertical  hook-and-line 
means  commercial  fishing  with  hook- 
and-line  gear  that  involves  a  single  line 
anchored  at  the  bottom  and  buoyed  at 
the  surface  so  as  to  fish  vertically. 

(f)  Double-ply  mesh  means  double 
twine  tied  into  a  single  knot. 

(g)  Double-walled  codend  means  a 
codend  constructed  of  two  walls  of 
webbing. 

(h)  Fixed  gear  (anchored  nontrawl 
gear)  means  longllne,  trap  or  pot,  set 
net  and  stationary  hook-and-line 
(including  commercial  vertical  hook- 
and-line)  gears. 

(i)  Gillnet  means  a  rectangular  net 
that  is  set  upright  m  the  water. 


(j)  Hook-and-line  means  one  or  more 
hooks  attached  to  one  or  more  lines.  It 
may  be  stationary  (commercial  vertical 
hook-and-line)  or  mobile  (troll). 

(k)  Longline  means  a  stationary, 
buoyed,  and  anchored  groundline  with 
hooks  attached. 

(1)  Mesh  size  means  the  opening 
between  opposing  knots.  Minimtun  mesh 
size  means  the  smallest  distance 
allowed  between  the  inside  of  one  knot 
to  the  inside  of  the  opposing  knot 
regardless  of  twine  size. 

(m)  Nontrawl  gear  means  all  legal 
commercial  groundfish  gear  other  than 
trawl  gear. 

(n)  Pelagic  (midwater  or  off-bottom) 
trawl  means  a  trawl  in  which  the  otter 
boards  may  be  in  contact  with  the 
seabed  but  the  footrope  of  the  net 
remains  above  the  seabed.  It  includes 
pair  trawls  if  fished  in  midwater. 
(o)  Pot  means  a  trap, 
(p)  Roller  trawl  (bottom  trawl)  means 
a  trawl  net  with  footropes  equipped 
with  rollers  or  bobbins  made  of  wood, 
steel,  rubber,  plastic,  or  other  hard 
material  that  keep  the  footrope  above 
the  seabed,  thereby  protecting  the  net 

(q)  Set  net  means  a  stationary, 
buoyed,  and  anchored  gillnet  or  trammel 
net 

(r)  Single-walled  codend  means  a 
codend  constructed  of  a  single  wall  of 
webbing  knitted  with  single  or  double- 
ply  mesh. 

(s)  Spear  means  a  sharp,  pointed,  or 
barbed  instrument  on  a  shaft. 

(t)  Trammel  net  means  a  gillnet  made 
with  two  or  more  walls  joined  to  a 
common  float  line. 

(u)  Trap  (or  pot)  means  a  portable, 
enclosed  device  with  one  or  more  gates 
or  entrances  and  one  or  more  lines 
attached  to  surface  floats. 

(v)  Trawl  net  means  a  cone  or  funnel- 
shaped  net  that  is  towed  through  the 
water  by  one  or  two  vessels. 

(w)  Trawl  riblines  means  heavy  rope 
or  hues  that  run  dowrn  the  sides,  top,  or 
underside  of  a  trawl  net  from  the  mouth 
of  the  net  to  the  terminal  end  of  the 
codend  to  strengthen  the  net  during 
fishing. 

Fishing  trip  means  a  period  of  time 
between  landings  when  fishing  is 
conducted. 

Fishing  year  means  the  year 
beginning  at  0801  GMT  (0001  local  time) 
on  January  1  and  ending  at  0800  GMT  on 
January  1  (2400  local  time  on  December 
31). 

Groundfish  means  species  managed 
by  the  Pacific  Coast  Groundfish  Plan, 
specifically: 

Sharks 

leopard  shark,  Tnakis  semifasciota 
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•oupfin  shark.  CaJeorhinm  tyoptenis 
spiny  dogfish,  Squalus  acanthias 

Skatea 

big  skate.  Ra/a  binoculola 
Caliromia  tkJste.  R.  inomala 
longnose  skate,  R.  rhino 

Ratfisb 

ratfish.  Hydrologut  colliei 

Morids 

fineecale  codling.  Anlimora  microlspia 

Grenadiers 

Pacific  rattail,  Coryphaeaoides  ocrolepia 

Roundfish 

cabezon,  Scorpaerichthys  marmoratus 
jack  mackerel  (north  of  39'  N.  latitude), 

Trochurua  symmetricus 
kelp  greertliflg.  Hexagramwoa  decagrammus 
lingcod,  Ophhdon  elongatua 
Pacific  cod,  Gadut  macrocephalua 
Pacific  whiting,  Mer/uccius  productus 
sablefish,  Anoplopcma  fimbria 

Rockfish 

aurora  rockfish.  Sebastes  aurura 

bank  rockfish.  &  rufua 

black  rockfish.  SL  melanops 

black  and  yellow  rockfish.  S  (Jirysomelas 

blackgill  rockfish.  &  melanostcmus 

blue  rockfish.  S.  mystinus 

bocaccio,  S.  paucispinis 

branzespotted  rockfish,  &  gilli 

brown  rockfish,  5.  ouriculatvs 

calico  rockftsh,  &  dolli 

California  scorpionfish,  Scorpaena  guttata 

canary  rockfish,  Sebastes  pinniger 

chillpepper.  S.  goodei 

China  rockfish,  S.  nebulosus 

copper  rockfish,  S.  courinua 

cowcod,  &  levia 

darkblotched  rockfish,  S.  crameri 

dusty  rockfish.  S.  ciliatm 

flag  rockfish,  S.  nibrivinctus 

gopher  rockfish,  S.  oamotua 

grass  rockfish,  S.  raatreiliger 

greenblotched  rockfish,  &  rosenb/atti 

greenspotted  rockfish.  S.  chhrosticfus 

greenstriped  rockfish,  S.  elongatua 

harlequin  rockfish.  S.  variegotus 

honeycomb  rockfish,  &  umbroaua 

kelp  rockfish,  S.  atrovirena 

longspine  thomyhead,  SebcstoJobus  olUvelis 

Mexican  rockfish,  Sebastes  macdonaldi 

olive  rockfish.  S.  lenvnoides 

Pacific  Ocean  perch.  S.  aiutija 

pink  rockfish,  S  eoa 

quillback  rockfish.  &  maliger 

redbanded  rockfish,  S  babcof  ki 

red  stripe  rockfish.  5.  pronger 

rosethom  rockfish,  &  kelvomaculatus 

rosy  rockfish,  S.  rosaceus 

rougheye  rockfish.  S.  aleutjanus 

sharpchin  rockfish.  S  zacentma 

shortbelly  rockfish.  S.  jordani 

shortraker  rockfish.  S.  boreaJia 

shortspine  thomyhead,  Sebostolobus 

olascanus 
silvergray  rockfish,  Sebostea  brevispinia 
speckled  rockfish,  S.  ovoJia 
splitnose  rockfish,  S.  diploproa 
squarespot  rockfish.  S.  hopkinsi 
starry  rockfish,  S.  consteUotus 
stripetaii  rockfish,  &  aaxicola 


tiger  rockfish.  S.  nigrocinctus 

treefish,  S  aemcepa 

vermilion  rockfish,  S.  atiniotus 

widow  rockfish.  S.  enlomelas 

yelloweye  rockfish,  S.  rubemmus 

yellowmouth  rockfish,  S  reedi 

yellowtail  rockfish,  S.  Pavidus 

All  genera  and  species  of  the  family 

Scorpiaenidae  that  occur  off  Washington, 

Oregon,  and  California  are  included,  even  If 

not  listed  above.  The  Scorpaenidae  genera 

are  Sebastes.  Scorpaena.  Scorpaenodes.  and 

Sebastolohus. 

Flatfish 

arrowtooth  flounder  (arrowlooth  turbot). 

Atherestbea  stomias 
butter  sole,  Isopsetta  isolepis 
curlfin  sole.  Pleuronichthys  decurrens 
Dover  sole.  Microstomus  pacificus 
English  sole.  Porophrya  vetuJus 
flalhead  sole.  Hipagiosaoides  elassodon 
Pacific  sanddab,  Citharichthys  sordidus 
petrale  sole.  Eopsetla  jordani 
rex  sole,  CtyptacephoJua  zachirus 
rock  sole,  Lepidopaetla  bilineata 
sand  sole.  Psettichlhys  melanosUctua 
starry  flounder.  Platichthys  stetlatus 

Harvest  guideline  means  a  specified 
numerical  harvest  objective  that  is  not  a 
quota.  Attainment  of  a  harvest  guideline 
does  not  require  closure  of  a  fishery. 

Incidental  catch  or  incidental  species 
means  groundfish  species  caught  while 
fishing  fur  the  primary  purpose  of 
catching  a  different  species. 

Joint  Venture  Processing  (JVP)  is  the 
estimated  portion  of  DAH  that  exceeds 
the  capacity  and  intent  of  U.S. 
processors  to  utilize,  or  for  which 
domestic  markets  are  not  available,  that 
is  expected  to  be  harvested  by  U.S. 
fishermen  and  delivered  to  foreign 
processors  in  the  E£Z. 

Land  or  landing  means  to  begin 
transfer  of  fish  from  a  fishing  vessel. 
Once  transfer  begins,  ail  fish  aboard  the 
vessel  are  counted  as  part  of  the 
landing. 

Maximum  sustainable  yield  (MSY) 
means  an  estimate  of  the  largest  average 
annual  catch  or  yield  that  can  be  taken 
over  a  significant  period  of  time  from 
each  stock  under  prevailing  ecological 
and  environmental  conditions.  It  may  be 
presented  as  a  range  of  values.  One 
MSY  may  be  specified  for  a  group  of 
species  in  a  mixed-species  fishery.  Since 
MSY  is  a  long-term  average,  it  need  not 
be  specified  annually,  but  may  be 
reassessed  periodically  based  on  the 
best  scientific  information  available. 

Optimum  yield (OY),  for  the  purposes 
of  this  FKIP,  means  all  the  fish  that  can 
be  taken  under  regulations  and/or 
notices  authorized  by  the  Pacific  Coast 
Groundfish  Plan  and  promulgated  by  the 
Secretary. 

Overfishing  means  a  level  or  rate  of 
fishing  mortality  that  jeopardizes  the 
long-term  capacity  of  a  stock  or  stock 


complex  lo  produce  MSY  on  a 

continuing  basis. 

Pacific  Coast  Groundfish  Plan  means 
the  fishery  management  plan  (FMP)  for 
the  Washington.  Oregon,  and  California 
groundfish  fishery  developed  by  the 
Pacific  Fishery  Management  Council 
and  approved  by  the  Secretary  of 
Commerce  on  January  4, 1962,  and  as  it 
may  be  subsequently  amended. 

Prohibited  species  means  those 
species  and  species  groups  whose 
retention  is  prohibited  unless  authorized 
by  other  applicable  law  (for  example,  to 
allow  for  examination  by  an  authorized 
observer  or  to  return  tagged  fish  as 
specified  by  the  tagging  agency). 

Quota  means  a  specified  numerical 
harvest  objective,  the  attainment  (or 
expected  attainment)  of  which  causes 
closure  of  the  fishery  for  that  species  or 
species  group. 

Recreational  fishing  means  fishing 
with  authorized  recreational  fishing  gear 
for  personal  use  only,  and  not  for  sale  or 
barter. 

Regional  Director  means  the 
Northwest  Regional  Director,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE..  BIN  C1570O,  Seattle, 
Washington  98115.  For  fisheries 
occurring  primarily  or  exclusively  in  the 
fishery  management  area  seaward  of 
California,  Regional  Director  means  the 
Northwest  Regional  Director,  National 
Marine  Fisheries  Service,  acting  upon 
the  recom.mendation  of  the  Southwest 
Regional  Director,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island,  California  90731. 

Reserve  means  a  poi  .on  of  the 
harvest  guideline  or  quota  set  aside  at 
the  beginning  of  the  year  to  allow  for 
uncertainties  in  preseason  estimates  of 
DAP  and  JVP. 

Round  weight  means  the  weight  of  the 
whole  fish  before  processing.  All 
weights  are  in  round  weight  or  round 
weight  equivalents  unless  specified 
otherwise. 

Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  document  means  the 
document  prepared  by  the  Council  that 
provides  a  summary  of  the  most  recent 
biological  condition  of  species  in  the 
fishery  management  unit,  and  the  social 
and  economic  condition  of  the 
recreational  and  commercial  fishing 
industries  and  the  fish  processing 
industry.  It  summarizes,  on  a  periodic 
basis,  the  best  available  information 
concerning  the  past,  present,  and 
possible  future  condition  of  the  stocks 
and  fisheries  managed  by  the  Pacific 
Coast  Groundfish  Plan. 

Target  fishing  means  fishing  for  the 
primary  purpose  of  catching  a  particular 
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species  or  species  group  (the  target 
species). 

Total  Allowable  Level  of  Foreign 
Fishing  (TALFF)  means  the  amount  of 
fish  surplus  to  domestic  needs  and 
available  for  foreign  harvest.  It  is  a 
quota  determined  by  deducting  the  DAH 
and  reserve,  if  any,  from  a  species 
harvest  guideline  or  quota. 

Trip  limit  means  the  total  allowable 
amount  of  a  groundfish  species  or 
species  complex  by  weight,  or  by 
percentage  of  weight  of  fish  on  board, 
that  may  be  taken  and  retained, 
possessed,  or  landed  from  a  single 
fishing  trip. 

§  663.3    Relation  to  othw  laws. 

(a)  The  relation  of  this  part  to  other 
laws  is  set  forth  in  {  620.3  of  this  chapter 
and  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  Federal  laws — (1)  Pacific  halibut 
Fishing  for  Pacific  halibut  is  governed 
by  the  regulations  promulgated  by  the 
International  Pacific  Halibut 
Commission  and  approved  by  the 
United  States  (see  part  301  of  this  title). 

(2)  Salmon.  Fishing  for  salmonids  in 
the  Council's  fishery  management  area 
is  governed  by  Federal  regulations  at 
Part  661  of  this  title.  Fishing  for  pink  and 
sockeye  salmon  between  48°00'  N. 
latitude  and  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada  is  also 
governed  by  regulations  issued  under 
the  authority  of  the  Pacific  Salmon 
Treaty  Act  of  1985. 18  U.S.C.  3631-3644; 
(see  part  371  of  this  title). 

(3)  Anchovy.  Fishing  for  northern 
anchovy  in  the  Council's  Pacific 
Anchovy  Fishery  Area  (south  of  38°00' 
N.  latitude)  is  governed  by  Federal 
regulations  at  Part  662  of  this  title. 

(c)  State  laws.  This  part  recognizes 
tha,  any  State  law  pertaining  to  vessels 
registered  under  the  laws  of  that  State 
while  in  the  fishery  management  area, 
and  which  is  consistent  with  the  Pacific 
Coast  Groundfish  Plan,  including  any 
State  landing  law,  shall  continue  in 
effect  with  respect  to  fishing  activities 
regulated  under  this  part. 

§  663.4    Recordkeeping  and  Reporting. 

(a)  This  part  recognizes  that  catch  and 
effort  data  necessary  for  implementing 
the  Pacific  Coast  Groundfish  Plan  are 
collected  by  the  States  of  Washington, 
Oregon,  and  California  under  existing 
State  data  collection  requirements. 
Telephone  surveys  of  domestic  industry 
(see  subparts  G,  H,  and  I  of  the 
Appendix  to  this  part)  will  be  conducted 
biannually  by  the  NMFS  to  determine 
amounts  of  fish  that  will  be  made 
available  to  foreign  fishing  and  joint 
venture  processing  (0MB  Approval  No. 


0648-0243).  No  additional  Federal 
reports  are  required  of  fishermen  or 
processors  as  long  as  the  data  collection 
and  reporting  systems  operated  by  State 
agencies  continue  to  provide  the 
Secretary  with  statistical  information 
adequate  for  management. 

(b)  Any  person  who  is  required  to  do 
so  by  the  applicable  State  law  must 
make  and/or  file  any  and  all  reports  of 
groundfish  landings  containing  all  data, 
and  in  the  exact  manner,  required  by  the 
applicable  State  law. 

$663.5    Management  SutMrca*. 

(a)  The  fishery  management  area  is 
divided  into  subareas  for  the  regulation 
of  groundfish  fishing,  with  the  following 
designations  and  botuidaries,  which 
may  be  changed  under  the  procedures  in 
the  appendix  to  this  part; 

(1)  Vancouver,  (i)  Northeastern 
boundary — that  part  of  a  line  connecting 
the  light  on  Tatoosh  Island,  Washington, 
with  the  light  on  Bonilla  Point  on 
Vancouver  Island.  British  Columbia  (at 
48''35'75"  N.  latitude,  124''43'00"  W. 
longitude)  south  of  the  International 
Boundary  between  the  United  States 
and  Canada  (at  48''29'37.19  "  N.  latitude, 
124°43'33.19"  W.  longitude),  and  north  of 
the  point  where  that  line  intersects  with 
the  boundary  of  the  U.S.  territorial  sea. 

(ii)  Northern  and  northwestern 
boundary  is  a  line  connecting  the 
following  coordinates  in  the  order  listed, 
which  is  the  provisional  international 
boundary  of  the  U.S.  EEZ  as  shown  on 
NOAA/NOS  Charts  #18480  and  #18007; 

iV.  latitude  W.  longitude 

1.  48"29'37  19"  124*43'33.19" 

2. 48-3(nV  124-4ri3" 

3. 48*30'22"  124*50'21' 

4.  48'30 14"  124'54'52" 

5. 4e'29'5r  124*59'14" 

6.  48*29  44"  125°0(r06" 

7.  48-2809"  125*05  47" 
8. 48'2710"  12S*08'25" 

9.  48"28  47"  125*09'12" 

10.  48*20 18"  125*2248" 
11.48*18'22"  125'29'58" 
12.  48*1105"  125*53  48" 
13. 4r4915"  128*40'57" 

14. 47*3e'4r  izriissr' 

15. 47*22'00"  127*41'23" 

16.46*4205"  128*5156" 

17. 46'3T47"  129*07'39" 

(iii)  Southern  limit:  47''30'  N.  latitude. 

(2)  Columbia. 

(i)  Northern  limit:  47'30'  N.  latitude; 
(ii)  Southern  Umit:  43°00'  N.  latitude. 

(3)  Eureka. 

(i)  Northern  limit:  43''00'  N.  latitude; 
(ii)  Southern  limit:  40°30'  N.  latitude. 

(4)  Monterey. 

(i)  Northern  limit:  40''30'  N.  latitude: 
(ii)  Southern  limit:  36°00'  N.  latitude. 

(5)  Conception. 

(i)  Northern  limit:  36°00'  N.  latitude; 
(ii)  Southern  limit:  The  United  States- 
Mexico  International  Boundary,  which  is 


a  line  connecting  the  following 
coordinates  in  the  order  listed: 


N.  latitude 


W.  lomitude 


1.  32*3522" 

2.  32*3r3r' 
3  31*07-5r' 
4.30*32  31" 


lir27'4«" 
lir48'31" 
118*3618" 
121*51 '58" 


(b)  Any  person  fishing  subject  to  this 
part  is  bound  by  the  above-described 
international  boundaries, 
notwithstanding  any  dispute  or 
negotiation  between  the  United  States 
and  any  neighboring  country  regarding 
their  respective  jurisdictions,  until  such 
time  as  new  boundaries  are  established 
or  recognized  by  the  United  States. 

(c)  The  inner  boundary  of  the  fishery 
management  area  is  a  line  coterminous 
with  tfie  seaward  boundaries  of  the 
States  of  Washington,  Oregon,  and 
California  (the  "3-mile  limit"). 

(d)  The  outer  boundary  of  the  fishery 
management  area  is  a  line  drawn  in 
such  a  manner  that  each  point  on  it  is 
200  nautical  miles  from  the  baseline 
from  which  the  territorial  sea  is 
measured,  or  is  a  provisional  or 
permanent  international  boundary 
between  the  United  States  and  Canada 
or  Mexico. 

§  663.6    Veseet  Identlflcatioa 

(a)  Display.  The  operator  of  a  vessel 
which  is  over  25  feet  in  length  and  is 
engaged  in  commercial  fishing  for 
groundfish  must  display  the  vessel's 
official  number  on  the  port  and 
starboard  sides  of  the  deckhouse  or  hull, 
and  on  a  weather  deck  so  as  to  be 
visible  from  above.  The  number  must 
contrast  with  the  background  and  be  in 
block  arable  numerals  at  least  18  inches 
high  for  vessels  over  56  feet  long  and  at 
least  10  inches  high  for  vessels  between 
25  and  65  feet  in  length.  The  length  of  a 
vessel  for  purposes  of  this  section  is  the 
length  set  forth  in  U.S.  Coast  Guard 
records  or  in  State  records  if  no  U.S. 
Coast  Guard  record  exists. 

(b)  Maintenance  of  numbers.  The 
operator  of  a  vessel  engaged  in 
commercial  fishing  for  groundfish  shall 
keep  the  identifying  markings  required 
by  paragraph  (a)  of  this  section  clearly 
legible  and  in  good  repair,  and  must 
ensure  that  no  part  of  the  vessel,  its 
rigging,  or  its  fishing  gear  obstructs  the 
view  of  the  official  number  from  an 
enforcement  vessel  or  aircraft. 

(c)  Commercial  passenger  vessels. 
This  section  does  not  apply  to  vessels 
carrying  fishing  parties  on  a  per-capita 
basis  or  by  charter. 

$663.7    Prohlbltiona. 

In  addition  to  the  general  prohibitions 
specified  S  620.7  of  this  chapter,  it  is 
'  Ainlawful  for  any  person  to: 
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(a)  Sell,  offer  (o  sell  or  purchase  any 
groundfish  taken  in  the  course  of 
recreational  groundfish  fishing. 

(b)  Retain  any  prohibited  species 
(defined  S  a63.23(d))  caught  by  means  of 
fishing  gear  authorized  under  this  part 
unless  authorized  by  50  CFR  parts  301. 
371  or  661.  or  other  applicable  law. 
prohibited  species  must  be  returned  to 
the  sea  as  soon  as  practicable  with  a 
minimum  or  injury  when  caught  and 
brought  aboard. 

(c)  Falsify  or  fail  to  affix  and  maintain 
vessel  and  gear  markings  as  required  by 
(  663.6  and  (  6e3.22(c). 

(d)  Fish  for  groundfish  in  violation  of 
any  terms  or  conditions  attached  to  an 
EFP  under  |  663.10. 

(e)  Rah  for  groundfish  using  gear  not 
authorized  under  {  663.2Z  or  under  an 
EFP  under  t  663.10. 

(f)  Take  and  retain,  possess,  or  land 
more  groundfish  than  specified  under 
S  663.23.  I  663.24.  or  under  an  EFP 
issued  under  i  663.10. 

(g)  Violate  any  other  provision  of  this 
part  the  Magnuson  Act.  any  notice 
issued  under  subpart  B  of  this  part,  or 
any  other  regulation  or  permit 
promulgated  under  the  Magnuson  Act. 

(h)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  possession,  landing, 
purchase,  sale,  or  transfer  of  any  fish. 

(i)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation  or  search  conducted  in  the 
process  of  enforcing  the  Magnuson  Act. 

(j)  Refuse  to  submit  fishing  gear  or  fish 
subject  to  such  person's  control  to 
inspection  by  an  authorized  officer,  or  to 
interfere  with  or  prevent,  by  any  means, 
such  an  Inspection. 

(k)  Falsify  or  fail  to  make  and/or  file, 
any  and  all  reports  of  groundfish 
landings,  containing  all  data,  and  in  the 
exact  manner,  required  by  the 
applicable  State  law,  as  specified  in 
I  663.4,  provided  that  person  is  required 
to  do  so  by  the  applicable  State  law. 

(1)  Fail  to  sort  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit  if  the  weight 
of  the  total  delivery  exceeds  3.000 
pounds  (round  weight  or  round  weight 
equivalent). 

(m)  Possess,  deploy,  haul,  or  carry 
onboard  a  fishing  vessel  subject  to  these 
regulations  (50  CFR  part  663)  a  set  net 
trap  or  pot,  longline.  or  commercial 
vertical  hook-and-line  that  is  not  in 
compliance  with  the  gear  restrictions  at 
S  663.2Z  unless  such  gear  is  the  gear  of 
another  vessel  that  has  been  retrieved  at 
sea  and  made  inoperable  or  stowed  in  a 
manner  not  capable  of  being  fished.  The 
disposal  at  sea  of  such  gear  is  prohibited 


by  Annex  V  of  the  international 
Convention  for  the  Prevention  of 
Pollution  From  Ships,  1973  (Annex  V  of 
MARPOL  73/78). 

f  663.8    Facilitation  of  enforcwiMnt 
See  S  620.8  of  this  chapter. 

{•63.9    Ptnaltlea. 
See  i  620.9  of  this  chapter. 

{  663.10    Experimental  KeheriM. 

(a)  General.  The  Regional  Director 
may  authorize,  for  limited  experimental 
purposes,  the  target  or  incidental 
harvest  of  groundfish  managed  by  the 
Pacific  Coast  Groundfish  Plan  that 
would  otherwise  be  prohibited.  No 
experimental  fishing  may  be  conducted 
unless  authorized  by  an  experimental 
fishing  permit  (EFP)  issued  by  the 
Regional  Director  to  the  participating 
vessel  in  accordance  with  the  critena 
and  procedures  specified  in  this  section. 
EFPs  will  be  issued  without  charge. 

(b)  Application.  An  applicant  for  an 
EFP  shall  submit  to  the  Regional 
Director  at  least  60  days  before  the 
desired  effective  date  of  the  EFP  a 
written  application  including,  but  not 
limited  to,  the  following  information: 

(1)  The  date  of  the  application; 

(2)  The  applicant's  name,  mailing 
address,  and  telephone  number 

(3)  A  statement  of  the  purposes  and 
goals  of  the  experiment  for  which  an 
EFP  is  needed,  including  a  general 
description  of  the  arrangements  for 
disponition  of  all  species  harvested 
under  the  EFP, 

(•1)  Valid  justification  explaining  why 
issuance  of  the  EFP  is  warranted; 

(5)  A  statement  of  whether  the 
proposed  experimental  fishing  has 
broader  significance  than  the  applicant's 
individual  goals: 

(6)  For  each  vessel  to  be  covered  by 
the  EFP: 

(i)  Vessel  name: 

(ii)  Name,  address,  and  telephone 
number  of  owner  and  master 

(iii)  U.S.  Coast  Guard  documentation, 
State  license,  or  registration  number. 

(iv)  Home  port; 

(v)  Licngth  of  vessel; 

(vi)  Net  tonnage;  and 

(vii)  Gross  tonnage. 

(7)  A  description  of  the  species  (target 
and  incidental)  to  be  hanested  under 
the  EFP  and  the  amount(s)  of  such 
harvest  necessary  to  conduct  the 
experiment; 

(8)  For  each  vessel  covered  by  the 
FIT,  the  approximate  time(s)  and 
place(s]  fishing  will  take  place,  and  the 
type,  size,  and  amount  of  gear  to  be 
used;  and 

(9)  The  signature  of  the  applicant. 


(10)  The  Regional  Director  may 
request  from  an  applicant  additional 
information  necessary  to  make  the 
determinations  requred  under  this 
section  (0MB  Approval  No.  0648-0203). 
An  incomplete  application  will  not  be 
considered  until  corrected  in  writing.  An 
applicant  for  an  EFP  need  not  be  the 
owner  or  operator  of  the  vesseUs)  for 
which  the  EFP  is  requested. 

(c)  Issuance.  (1)  The  Regional  Director 
will  review  each  application  and  will 
make  a  preliminary  determination 
whether  the  application  contains  all  of 
the  required  information  and  constitutes 
a  valid  experimental  program 
appropriate  for  further  consideration.  If 
the  Regional  Director  finds  any 
application  does  not  warrant  further 
consideration,  both  the  applicant  and 
the  Council  will  be  notified  in  writing  of 
the  reasons  for  the  decision.  If  the 
Regional  Director  determines  any 
application  warrants  further 
consideration,  a  notice  of  receipt  of  the 
application  will  be  published  in  the 
Federal  Register  with  a  brief  description 
of  the  proposal,  and  interested  persons 
will  be  given  an  opportunity  to 
comment.  The  notice  may  establish  a 
cut-off  date  for  receipt  of  additional 
applications  to  participate  in  the  same 
or  a  similar  experiment  The  Regional 
Director  also  will  forward  copies  of  the 
application  to  the  Council,  the  U.S. 
Coast  Guard,  and  the  fishery 
management  agencies  of  Oregon. 
Washington,  California,  and  Idaho, 
accompanied  by  the  following 
information: 

(i)  The  current  utilization  of  domestic 
annual  harvesting  and  processing 
capacity  (including  existing 
experimental  harvesting,  if  any)  of  the 
target  and  incidental  species: 

(ii)  A  citation  of  the  regulation  or 
regulations  that,  without  tiie  EFP.  would 
prohibit  the  proposed  activity;  and 

(iii)  Biological  information  relevant  to 
the  proposal. 

(2)  If  the  application  is  complete  and 
warrants  further  consideration,  the 
Regional  Director  will  consult  with  the 
Council  and  the  directors  of  the  state 
fishery  management  agencies 
concerning  the  permit  application.  The 
Council  shall  notify  the  applicant  in 
advance  of  the  meeting,  if  any,  at  which 
the  application  will  be  considered,  and 
invite  the  applicant  to  appear  in  support 
of  the  application  if  the  applicant 
desires. 

(3)  As  soon  as  practicable  after 
receiving  responses  from  the  agencies 
identified  above,  or  after  the 
consultation,  if  any.  in  paragraph 
663.10(c)(2)  above,  the  Regional  Director 
shall  notify  the  applicant  in  writing  of 
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the  decision  to  grant  or  deny  the  EFP, 
and,  if  denied,  the  reasons  for  the 
denial.  Grounds  for  denial  of  an  EFP 
include,  but  are  not  limited  to.  the 
following: 

(i)  The  applicant  has  failed  to  disclose 
material  information  required,  or  has 
made  false  statements  as  to  any 
material  fact  in  connection  with  his  or 
her  application;  or 

(ii)  According  to  the  best  scientific 
information  available,  the  harvest  to  be 
conducted  under  the  permit  would 
detrimentally  affect  any  species  of  fish 
in  a  significant  way:  or 

(iii)  Issuance  of  the  EFP  would 
inequitably  allocate  fishing  privileges 
among  domestic  fishermen  or  would 
have  economic  allocation  as  its  sole 
purpose;  or 

(iv)  Activities  to  be  conducted  imder 
the  EFP  would  be  inconsistent  with  the 
intent  of  this  section  or  the  management 
objectives  of  the  Pacific  Coast 
Groundfish  Plan;  or 

(v)  The  applicant  has  failed  to 
demonstrate  a  valid  justification  for  the 
permit;  or 

(vi)  The  activity  proposed  under  the 
EFT  could  create  a  significant 
enforcement  problem. 

(4)  The  decision  of  the  Regional 
Director  to  grant  or  deny  an  EFP  is  the 
final  action  of  the  agency.  If  the  permit 
is  granted,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
describing  the  experimental  fishing  to  be 
conducted  under  the  EFP.  The  Regional 
Director  may  attach  terms  and 
conditions  to  the  EFP  consistent  with 
the  purpose  of  the  experiment,  including 
but  not  limited  to: 

(i)  The  maximum  amount  of  each 
species  that  can  be  harvested  and 
landed  during  the  term  of  the  EFP, 
including  trip  limitations,  where 
appropriate; 

(ii)  The  number,  sizes,  names,  and 
identification  numbers  of  the  vessels 


authorized  to  conduct  fishing  activities 
under  the  EFT 

(iii)  The  time(s)  and  place(8)  where 
experimental  fishing  may  be  conducted: 

(iv)  The  type,  size,  and  amount  of  gear 
that  may  be  used  by  each  vessel 
operated  under  the  EFP; 

(v)  The  condition  that  observers  be 
carried  aboard  vessels  operated  under 
an  EFP; 

(vi)  Reasonable  data  reporting 
requirements  (OMB  Approval  No.  064&- 
0203): 

(vii)  Such  other  conditions  as  may  be 
necessary  to  assure  compliance  with  the 
purposes  of  the  EFP  consistent  with  the 
objectives  of  the  Pacific  Coast 
Groundfish  Plan;  and 

(viii)  Provisions  for  public  release  of 
data  obtained  under  the  EFP. 

(d)  Duration.  Unless  otherwise 
specified  in  the  EFP  or  a  superseding 
notice  or  regulation,  an  EFP  is  effective 
for  no  longer  than  one  year  unless 
revoked,  suspended,  or  modified.  EFPs 
may  be  renewed  following  the 
application  procedures  in  this  section. 

(e)  Alteration.  Any  permit  that  has 
been  altered,  erased,  or  mutilated  is 
invalid. 

(f)  Transfer.  EFPs  issued  under  this 
part  are  not  transferable  or  assignable. 
An  EFP  is  valid  only  for  the  vessel(s)  for 
which  it  is  issued. 

(g)  Inspection.  Any  EFP  issued  under 
this  part  must  be  carried  aboard  the 
vessel(s)  for  which  it  was  issued.  The 
EFP  must  be  presented  for  inspection 
upon  request  of  any  authorized  officer. 

(h)  Sanctions.  Failure  of  a  permittee  to 
comply  with  the  terms  and  conditions  of 
an  E^  shall  be  grounds  for  revocation, 
suspension,  or  modification  of  the  EFP 
with  respect  to  all  persons  and  vessels 
conducting  activities  under  the  EFP.  Any 
action  taken  to  revoke,  suq>end,  or 
modify  an  EFP  will  be  governed  by  15 
CFR  part  904.  subpart  D. 


$663^1    QwieraL 

(a)  The  Secretary  will  establish  and 
adjust  management  specifications  and 
measures  annually  and  during  the 
fishing  year  according  to  the  procedures 
described  in  the  appendix  to  this  part. 
Management  actions  will  be  announced 
by  publication  in  the  Federal  Register 
under  the  procedures  described  in  the 
appendix. 

(b)  Federal  Register  notices 
establishing  and  adjusting  management 
specifications  and  measures  will  remain 
in  effect  until  the  expiration  date  stated 
in  the  notice,  or  until  rescinded, 
modified,  or  superseded. 

(c)  Nothing  contained  in  this  part 
limits  the  authority  of  the  Secretary  to 
issue  emergency  regulations  under 
section  305(e)  of  the  Magnuson  Act.  16 
U.S.C.  1855[e). 

§663.22    GearReatrictions. 

(a)  General.  The  following  types  of 
fishing  gear  are  authorized,  with  the 
restrictions  set  forth  in  this  section: 
trawl  (bottom,  pelagic  and  roller),  book- 
and-lme.  longline,  pot  or  trap,  set  ret. 
trammel  net  and  spear. 

(b)  Trvwtgear—{\)  Use.  Trawl  nets 
may  be  used  on  and  off  the  seabed. 
Trawl  nets  may  be  fished  with  or 
without  otter  boards,  and  may  use 
warps  or  cables  to  herd  fish. 

(2)  Mesh  size.  Trawl  nets  may  be  used 
if  they  meet  the  minimum  sizes  set  forth 
below.  The  minimum  sizes  apply  to  the 
last  fifty  meshes  running  the  length  of 
the  net  to  the  terminal  (closed)  end  of 
the  codend.  Minimum  trawl  mesh  size 
requirements  are  met  if  a  20-gauge 
stainless  steel  wedge,  2X)  or  4.5  inches 
(depending  on  the  gear  being  measured) 
less  one  thickness  of  the  metal  at  the 
widest  part  can  be  passed  with  thumb 
pressure  only  through  16  of  20  sets  of 
two  meshes  each  of  wet  mesh  in  the 
codend. 


MrNtMUM  Trawl  Mesh  Size 

On  Inches) 


Tr»wltyp« 

St*«M 

Van- 
eo«j»«r 

Cotum- 
tw 

EiMta 

Monle-  1    Con- 

4.5 
30 
3.0 

45 
3.0 
3.0 

45 

3S) 

4.5          4.5 

Poltw  or  tmtitiir 

4.5            4.5 

Pfllanir             

3.0           XO 

(3)  Chafing  gear,  (i)  Chafing  gear  must 
not  be  connected  directly  to  the  terminal 
(closed)  end  of  the  codend. 

(ii)  In  all  bottom  trawls,  chafing  gear 
must  have  a  minimum  mesh  size  of  15 


inches,  unless  only  the  bottom  one-half 
(underside)  of  the  codend  is  covered  by 
chafing  gear. 

(iii)  In  roller  and  bobbin  trawls  in  the 
Vancouver,  Columbia,  and  Eureka 


subareas,  and  all  pelagic  trawls,  chafing 
gear  covering  the  upper  one-half  (top 
side)  of  the  codend  must  have  a 
minimum  mesh  size  of  6  inches. 
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(4)  Double-walled  codends.  (i)  Double- 
walled  codends  must  not  be  used  in  any 
pelagic  trawl,  or  in  any  other  trawl  with 
mesh  size  less  than  4.5  inches. 

(ii)  The  double-walled  layers  of  the 
codend  must  be  the  same  mesh  size  and 
coincide  knot-to-knot,  and  must  not  be 
longer  than  25  trawl  meshes  or  12  feet, 
whichever  is  greater. 

(5)  Bottom  trawls.  A  net  used  in  a 
bottom  trawl  must  have  at  least  two 
continuous  riblines  sewn  to  the  net  and 
extending  from  the  mouth  of  the  trawl 
net  to  the  terminal  end  of  the  codend,  if 
the  fishing  vessel  is  simultaneously 
carrying  aboard  a  net  of  less  than  4.5 
inch  mesh  size. 

(8)  Pelagic  trawls.  Pelagic  trawl  nets 
must  have  unprotected  footropes  at  the 
trawl  mouth  (without  rollers  or  bobbins). 
Sweeplines.  including  the  bottom  leg  of 
the  bridle,  must  be  bare. 

(7)  Roller  trawl  or  bobbin  trawl  In  the 
Eureka,  Columbia,  and  Vancouver 
subareas.  if  trawl  mesh  size  less  than  4.5 
inches  is  used: 

(i)  Rollers  or  bobbins  must  be  at  least 
14  inches  in  diameter  and  free  to  rotate, 
with  at  least  two  rollers  or  bobbins 
equally  spaced  on  each  side  of 
the  footrope  within  10  feet  of  the  center 
of  the  footrope  of  the  net:  and 

(ii)  Continuous  chain,  rope,  or  cable 
(commonly  known  as  a  "tickler  chain") 
that  contacts  the  sea  floor  ahead  of  the 
rollers  may  not  be  used  with  a  roller  or 
bobbin  trawl. 

(c)  Fixed  gear  Fixed  gear  (longline, 
pot,  set  net  and  stationary  hook-and-line 
gear,  including  commercial  vertical 
hook-and-line  gear)  must  be: 

(1)  Marked  at  the  surface,  at  each 
terminal  end,  with  a  pole,  flag,  light, 
radar  reflector,  and  a  buoy  clearly 
identifying  the  owner,  and 

(2)  Attended  at  least  once  every  seven 
days. 

(d)  Set  nets.  Fishing  for  groundfish 
with  set  nets  is  prohibited  in  the  fishery 
management  area  north  of  38*00'  N. 
latitude. 

(e)  Traps  or  pots.  Traps  must  have 
biodegradable  escape  panels 
constructed  with  »21  or  smaller 
untreated  cotton  twine  in  such  a  manner 
that  an  opening  at  least  8  inches  in 
diameter  results  when  the  twine 
deteriorates. 

(f)  Recreational  fishing.  The  only 
types  of  fishing  gear  authorized  for 
recreational  fishing  are  hook-and-line 
and  spear. 

(g)  Spears.  Spears  may  be  propelled 
by  hand  or  by  mechanical  means. 

i  M3.23    Catch  RMtrtctlons. 

Groundfish  species  harvested  in  the 
territorial  sea  (0-3  nautical  miles)  will 


be  counted  toward  the  catch  limitations 
in  this  section. 

(a)  Recreational  fishing.  (Reserved  J 

(b)  Commercial  fishing — (1)  Rockfish. 
The  trip  limit  for  a  vessel  engaged  in 
fishing  with  a  pelagic  trawl  with  mesh 
size  less  than  4.5  inches  in  the 
Conception  or  Monterey  subareas  is  500 
pounds  or  5  percent  by  weight  of  all  fish 
on  board,  whichever  is  greater,  of  the 
species  group  composed  of  bocaccio, 
chilipepper,  splitnose,  and  yellowtail 
rockfishes  per  fishing  trip. 

(2)  (Reserved) 

(c)  Routine  management  measures.  In 
addition  to  the  catch  restrictions  in  this 
section  663  23.  other  catch  restrictions 
may  be  imposed  and  announced  by  a 
single  notice  in  the  Federal  Register  if 
they  first  have  been  designated  as 
"routine"  according  to  the  applicable 
procedures  in  Section  III  of  the 
Appendix  to  this  part.  The  following 
catch  restrictions  are  designated  as 
routine  for  the  reasons  given  in 
paragraph  (c)(l)(ii)  of  this  section: 

(1)  Commercial— {\]  Species  and  gear 
(A)  Widow  rockfish— all  gear— trip 
landing  and  frequency  limits; 

(B)  Sebastes  complex — all  gear— trip 
landing  and  frequency  limits; 

(C)  Yellowtail  rockfish— all  gear— trip 
landing  and  frequency  limits; 

(D)  Pacific  ocean  perch— all  gear— trip 
landing  and  frequency  limits: 

(E)  Sablefish— all  gear— trip  landing, 
frequency,  and  size  limits. 

(ii)  Reasons  for  "routine" 
management  measures.  All  routine 
management  measures  on  commercial 
fisheries  are  intended  to  keep  landings 
within  the  harvest  levels  announced  by 
the  Secretary.  In  addition,  the  following 
reasons  apply: 

(A)  Trip  landing  and  frequency 
limits — to  extend  the  fishing  season;  to 
minimize  disruption  of  traditional 
fishing  and  marketing  patterns;  to 
reduce  discards;  to  discourage  target 
fishing  while  allowing  small  incidental 
catches  to  be  landed:  to  allow  small 
fisheries  to  operate  outside  the  normal 
season. 

(B)  Size  limits — to  protect  juvenile 
fish;  to  extend  the  fishing  season. 

(2)  Recreational — (i)  Species  and  gear. 
(A)  Lingcod — all  gear — bag  and  size 
limits; 

(B)  Rockfish — all  gear— bag  limits. 

(ii)  Reasons  for  "routine" 
management  measures.  All  routine 
management  measures  on  recreational 
fisheries  are  intended  to  keep  landings 
within  the  harvest  levels  announced  by 
the  Secretary.  In  addition,  the  following 
reasons  apply: 

(A)  Bag  limits — to  spread  the 
available  catch  over  a  large  number  of 


anglers;  to  avoid  waste:  for  consistency 
with  state  regulations. 

(B)  Size  limits— to  protect  juvenile 
fish:  to  enhance  the  quality  of  the 
recreational  fishing  experience:  for 
consistency  with  state  regulations. 

(d)  Prohibited  species.  Groundfish 
species  or  species  groups  under  the 
Pacific  Coast  Groundfish  Plan  for  which 
quotas  have  been  achieved  and  the 
fishery  closed  are  prohibited  species.  In 
addition,  the  following  are  prohibited 
species: 

(1)  Any  species  of  salmonid. 

(2)  Pacific  halibut. 

(3)  Dungeness  crab  caught  seaward  of 
Washington  or  Oregon. 

}  663^14    Rt«trtctlon«  on  other  fisheries. 

(a)  Pink  shrimp.  The  trip  limit  for  a 
vessel  engaged  in  fishing  for  pink  shrimp 
is  1,500  pounds  (multiplied  by  the 
number  of  di  vs  of  the  fishing  trip)  of 
groundfish  species  other  than  Pacific 
whiting,  shortbelly  rockfish,  or 
arrowtooth  flounder  (which  are  not 
limited  under  this  paragraph). 

(b)  Spot  and  ridgeback  prawns.  The 
trip  limit  for  a  vessel  engaged  in  fishing 
for  spot  or  ridgeback  prawns  is  1,000 
pounds  of  groundfish  species  per  fishing 
trip. 

S  663.2S    Scientific  research. 

Nothing  in  this  part  is  intended  to 
inhibit  or  prevent  any  scientific  research 
that  is  conducted  in  the  fishery 
management  area  by  a  scientific 
research  vessel.  The  Secretary  should 
acknowledge  notification  of  scientific 
research  involving  groundfish  and 
conducted  by  a  scientific  research 
vessel  by  issuing  to  the  operator  or 
master  of  that  vessel  a  letter  of 
acknowledgement,  containing 
information  on  the  purpose  and  scope 
(locations  and  schedules)  of  the 
activities.  The  Secretary  will  transmit 
copies  of  such  letters  to  the  Council,  and 
to  state  and  Federal  administrative  and 
enforcement  agencies,  to  ensure  that  all 
concerned  parties  are  aware  of  the 
research  activities. 

Appendix  to  Part  663— Oroundflsh 
Management  Proceduraa 
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B.  Establishment  and  Adjustment  of 
Acceptable  Biological  Catch  (ABC) 
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D.  Guidelines  for  Choosing  between  a 
Harvest  Guideline  or  Quota 
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E.  Guidelines  for  Determiniong  the 
Numerical  Specification  of  a  Harvest 
Guideline  or  Quota 

F.  Stock  Rebuilding  Programs 

G.  Establishing  and  Adjusting  DAP,  JVP. 
DAH,  and  TALFF  Apportionments 

H.  Procedure  for  Developing  and 

Implementing  Annual  Specifications  and 

Apportionments 
I.  Inseason  Procedures  to  Establish  and 

Adjust  Specifications  and 

Apportionments 

(a)  Inseason  Adjustments  to  ABCs 

(b)  Inseason  Establishment  and 
Adjustment  of  Harvest  Guidelines  and 
Quotas 

(c)  Inseason  Apportionment  and 
Adjustments  to  DAP.  fVP,  DAH.  TALFF, 
and  Reserve 

).  Incidental  Allowances  in  joint  Venture 
and  Foreign  Fisheries 

III.  Management  Measures 

A.  Overview 

B.  General  Procedures  for  Establishing  and 
Adjusting  Management  Measures 

1.  Automatic  Actions 

2.  "Notice"  Actions  Requiring  at  I^asl  One 
Council  Meeting  and  One  Faderal 
Reg;ister  Notice 

3.  Abbreviated  Rulemaking  Actions 
Normally  Requiring  at  Least  Two  Council 
Meetings  and  One  Federal  Reglstor 
"Rule" 

4.  Full  Rulemaking  Actions  Normetly 
Requiring  at  Least  Two  Council  Meetings 
and  Two  Fwiwal  Register  Notices  of 
Rulemaking  (Regulatory  Amendment) 

(a)  Routine  Management  Measures 

(b)  Resource  Conservation  Issues — The 
"Points  of  Concern"  Framework 

(c)  Non-Biological  Issues — The  Sodo- 
Economic  Framework 

(c)[i)  Allocation 

IV.  Restrictions  on  Other  Fisheries 

V  Procedure  for  Reviewing  State  Reguiatjona 

I.  Introduction 

Amendment  4  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
("Amendment  4")  amends  the  Pacific 
Council's  1982  Pacific  Coast  Groundfish 
Fishery  Management  Plan  (the  "original 
FMP")  to  provide  flexibility  to  modify  annual 
and  inseason  management  specifications  and 
measures  for  social  and  economic  as  well  as 
biological  reasons.  Under  Amendment  4, 
management  specifications  and  measures 
may  be  adjusted  annually  or  during  the 
fishing  year  according  to  the  framework 
procedures  described  below.  Management 
decisions  made  under  the  framework 
procedures  are  intended  to  be  implemented 
without  the  need  for  a  plan  amendment  More 
detail  concerning  the  procedures  and  their 
rationale  appears  in  chapters  5  and  6  of 
Amendment  4. 

Copies  of  Amendment  4  and  the  documents 
supporting  this  rule  may  be  obtained  from: 
Rolland  A.  S<^itten.  Director.  Northwest 
Region,  National  Marine  Fisheries  Service, 
7600  Sand  Point  Way  NE.,  BIN  C15700, 
Seattlr    Vashington  08115-0070;  E.  Charles 
Fullerion.  Director,  Southwest  Region. 
National  Marine  Fisheries  Service  300  S. 
Ferry  Street,  Terminal  Island.  California 
90731-7415;  or  Larry  Six,  Executive  Director, 


Pacific  Fishery  Management  Council.  Metro 
Center.  Suite  420, 2000  SW.  First  Avenue, 
Portland.  Oregon  97201-5344. 

IL  Sp«dfic«tioii  and  ApportkmiiMBl  of 
Harvest  Levels 

Each  fishing  year  the  Council  will  assess 
the  biological,  social,  and  economic  condition 
of  the  Pacific  coast  groundfish  fishery  and 
will  make  its  assessment  available  to  the 
public  in  the  fonn  of  the  Slock  Assessment 
and  Fishery  Evaluation  (SAFE)  document 
described  in  section  ILA.  Based  upon  the 
most  recent  stock  asaesaments,  the  Council 
will  develop  estimates  of  the  acceptable 
biological  catch  (ABC)  for  each  major  species 
or  species  group  and  identify  those  species  or 
species  groups  that  it  proposes  be  managed 
by  the  establishment  of  numerical  harvest 
levels.  The  specification  of  numerical  harvest 
levels  includes  the  estimation  of  ABC.  the 
establishment  of  harvest  guidelines  or  quotas 
for  specific  species  or  species  groups,  and  the 
apportionment  of  numerical  specifications  to 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP),  domestic  annual 
harvest  (DAH),  total  allowable  level  of 
foreipi  fishing  (TALFF),  and  the  reserve.  The 
specification  of  numerical  harvest  levels  is 
the  process  of  designating  and  adjusting 
overall  numerical  limits  for  a  species  or 
species  group  either  throughout  the  entire 
fishery  management  area  or  throughout 
specified  subareas.  The  process  normally 
occurs  annually  between  September  and 
November,  but  can  occur  under  specified 
circumstances  at  other  times  of  the  fishing 
year.  Numerical  limits  that  allocate  the 
resource  or  that  apply  to  one  segment  of  the 
fishery  and  not  another  are  imposed  through 
the  socio-economic  framework  process 
described  in  section  III  rather  than  the 
specification  process. 

The  annual  specification  process,  in 
general  term*,  proceeds  chronologically  as 
follows: 

1.  Determine  the  ABC  for  each  major 
species  or  species  group. 

2.  Identify  any  species  or  species  groups 
that  may  require  special  attention  or 
individual  management  with  numerical 
harvest  limits  to  address  or  prevent  resource 
conservation  issues  or  issues  of  sodaL 
economic,  or  ecological  concern  identified  by 
the  Council  Examples  of  these  issues 
include,  but  are  not  limited  to.  rebuilding 
stocks,  achieving  equitable  resource 
allocation,  increasing  overall  social  and 
economic  benefits,  and  providing  for  foreign 
and  joint  venture  fishing  for  species  not  fully 
utilized  by  U.S.  fish  processors. 

3.  Based  on  the  ABCs,  recommend  the 
estabhshment  of  either  a  numerical  harvest 
guideline  or  quota  for  each  species  or  species 
group  requiring  individual  management. 

4.  Recommend  the  apportionment  of 
numerical  specifications  between  DAP.  JVP, 
DAH,  TALFF,  and  the  reserve. 

Section  D  describes  the  steps  in  this 
process. 

A.  Stock  Assessment  and  Fishery  Evaluation 
'SAFE)  Document 

For  the  purpose  of  providing  the  best 
available  scientific  information  to  the  Council 
for  developing  ABCs,  determining  the  need 


for  individual  species  or  specie*  group 
management  setting  and  adjusting  namertGal 
harvest  levels,  assessing  social  and  economic 
conditions  in  the  fishery,  and  apdating  the 
appendices  of  the  FMP,  a  SAFE  document  ia 
prepared  annually.  Not  all  species  and 
species  groups  can  be  re-«valualed  every 
year  due  to  limited  stale  and  Federal 
resources.  However,  the  SAFE  document  w»lL 
at  a  minimum,  contain  the  following 
information: 

1.  A  report  on  the  current  statu*  of 
Washington.  Oregon,  and  California 
groundfish  resources,  by  major  species  or 
species  group. 

2.  Estimates  of  MSY  and  ABC  for  major 
species  or  species  group*. 

3.  Catch  *tati*t)cs  (landings  and  value). 

4.  RecommendatioD*  of  specie*  or  specie* 
groups  for  individual  aianagement  by  harvest 
guidelines  or  quota*. 

&.  A  brief  history  d  the  harvesting  sector  of 
the  fishery. 

6.  A  brief  history  of  regional  groundfish 
management 

7  A  summary  of  the  most  recent  economic 
l.nformatiOD  available,  including  number  of 
vessels  and  economic  characteristics  by  gear 
type. 

a.  Other  relevant  biolotpcal.  •ociaL 
economic  and  ecological  information  that 
may  be  useful  to  the  Council. 

The  SAFE  document  is  normally  coroplefed 
late  in  the  year,  generally  late  October,  when 
the  moat  current  stock  assessment  and 
fisheries  performasce  information  is 
available.  The  Council  will  make  the  SAFE 
document  available  lo  the  pubbc  by  such 
means  as  mailing  Usts  and  newsletters,  and 
will  provide  copies  upon  request 

B.  Establishment  and  .adjustment  of 
Acceptable  Biological  Catch  (ABC) 

As  part  of  the  process  of  establishing 
annual  specifications  and  apportionments 
described  in  •ection  n.H..  the  Council  will 
determine  the  annual  ABC  for  each  major 
species  or  specie*  group.  ABCs  do  not  act  a* 
harvest  limits,  but  provide  the  biological 
basis  for  any  numencal  harvest  levels  that 
the  Council  recommends  be  estdblished. 
ABCs  may  be  established  ior  the  fishery 
management  area  as  a  whole  or  for  speafied 
subareas  as  appropriate.  ABCs  may  be 
adjusted  inseason  only  for  the  reasons 
specified  in  section  I].L(a). 

All  ABCs  will  remain  m  eflecl  until  revised 
and.  whether  revised  or  not  will  be 
announced  at  the  beginning  of  each  fishing 
year  along  with  all  other  annual 
specifications.  In  some  case*,  there  will  be  no 
new  information  on  the  condition  of  a  specie* 
or  species  group.  In  other  case*,  new 
information  might  continue  to  support  a 
previous  assessment  Therefore.  ABCs  may 
remain  unchanged  over  a  penod  of  years. 

C.  Identification  of  Species  or  Species 
Groups  for  Individual  Management  by 
Numerical  Harvest  Guideline  or  Quota 

After  reviewing  the  most  current  slorJt 
assessment  information,  considerinR  public 
comment  and  taking  into  account  the  goal* 
and  objectives  of  the  FMP,  the  Council  may 
determine  that  certain  species  or  species 
groups  require  individual  management  by 


748 


Federal  Register  /  Vol.  56.  No.  5  /  Tuesday.  January  8,  1991  /  Rules  and  Regulations 


numerical  harvett  guideline*  or  quotas 
ConverMly.  the  Council  may  determine  that  a 
quota  or  harvest  guideline  is  no  longer 
necessary.  Both  harvest  guidelines  and 
quotas  ar«  harvest  objectives  for  a  specific 
species  or  species  group.  They  are  most 
commonly  necessary  when  resource 
conservation  concerns  require  the  exercise  of 
harvest  restraint  or  when  necessary  either  to 
apportion  the  resource  to  DAP,  |VP.  DAH. 
TALFF,  and  reserve,  or  to  allocate  the 
harvest  among  different  segments  of  the 
fishery. 

Harvest  guidelines  are  specified  numerical 
harvest  objectives  that  differ  from  quotas  in 
that  closure  of  a  Fishery  (i.e..  prohibition  of 
retention,  possessioa  or  landing)  is  not 
automatically  required  upon  attainment  of  a 
harvest  guideline.  A  harvest  guideline  may  be 
either  a  range  or  a  point  estimate. 

Quotas  are  specified  numerical  harvest 
objectives  the  attainment  of  which  results  in 
automatic  closure  of  the  fishery  for  that 
species  or  species  group.  Retention, 
possession,  or  landing  of  a  species  or  species 
group  after  attainment  of  its  quota  is 
prohibited.  A  quota  is  a  single  numerical 
value,  not  •  range. 

Both  harvest  guidelines  and  quotas  may  be 
specified  for  the  fishery  management  area  as 
a  whole  or  for  specific  subareas. 

Before  recommending  that  a  species  or 
species  group  be  designated  for  individual 
management  by  either  a  harvest  guideline  or 
quota,  the  Council  should  determine  whether 
one  or  more  of  the  conditions  listed  below 
exists  in  the  fishery: 

1.  Based  on  the  most  current  stock 
assessment  and  expected  harvest  rates  in  the 
fishery,  the  species  or  species  group  is  in 
need  of  special  protection  or  more  cautious 
exploitation  than  that  provided  by  current 
management  measures. 

2.  The  species  or  species  group  can 
effectively  be  managed  as  a  unit. 

3.  Based  on  the  most  current  stock 
assessment  and  expected  harvest  rates  in  the 
fishery,  failure  to  impose  a  numerical 

nitation  would  likely  result  in  a  "point  of 
concern"  (as  defined  in  section  III)  being 
reached  before  the  end  of  the  year. 

4.  A  harvestable  stock  surplus  to  domestic 
needs  exists  and  the  Council  intends  to 
recommend  an  apportionment  of  the 
numerical  specification  to  JVP  or  TALFF.  Any 
TALFF  must  be  a  quota.  DAH.  DAP  and  JVP 
may  be  either  quotas  or  harvest  guidelines. 
The  apportionments  to  JVP  and  TALFF  may 
be  changed  inseason  due  to  reepporiionmenl 
of  the  reserve  and  excess  DAH  or  DAP 
consistent  with  the  procedures  in  section 
Il.I.(c)  or  to  changes  in  ABC  resulting  from 
correction  of  a  technical  error  (see  section 
Il.L(a)). 

5.  Through  the  framework  processes 
described  in  section  IIl.B.(c).  the  Council  has 
recommended  a  direct  allocation  cf  the 
resource  among  different  segments  of  the 
fishery. 

D.  Cuidelinet  for  Choosing  Between  a 
Harvest  Guideline  or  Quota 

Normally,  the  recommendation  to  manage 
a  species  or  species  group  with  a  harvest 
guideline  or  quota  will  be  made  in 
conjunction  with  the  ABC  determination  for 


the  upcoming  year.  Harvest  guidelines  and 
quotas  in  effect  at  the  end  of  the  fishing  year 
will  carry  over  into  the  subsequent  year  in 
the  absence  of  a  recommendation  for  change 
by  the  Council 

Generally,  a  harvest  guideline  will  be  used 
rather  than  a  quota  when  one  or  more  of  the 
following  exists: 

1.  A  minimal  level  of  additional  protection 
or  caution  Is  believed  to  be  sufficient; 

2.  Incidental  catches  in  groundfish 
fisheries,  or  other  fisheries  not  regulated  by 
this  FN4P,  are  unavoidable  and  significant; 

3.  Unavoidable  Incidental  catch  would 
occur  after  a  quota  is  reached  and  further 
landings  are  prohibited,  resulting  in  the 
discard  and  wastage  of  significant  quantities 
of  fish; 

4.  Data  are  insufficient  to  adequately 
estimate  status  of  stocks  or  inseason 
landings:  or 

5.  Harvest  in  excess  of  a  harvest  guideline 
is  not  expected  to  result  in  overfishing  or  to 
prevent  adherence  to  a  rebuilding  program 
adopted  by  the  Council  and  approved  by  the 
Secretary. 

Generally  a  quota  will  be  used  rather  than 
a  harvest  guideline  when  one  or  more  of  the 
following  exists: 

1.  It  is  necessary  to  prevent  overfishing  or 
to  adhere  to  a  rebuilding  program  adopted  by 
the  Council  and  approved  by  the  Secretary. 

2.  An  overall  quota  is  necessary  to  achieve 
resource  allocations  established  through  the 
frameworks  described  in  section  III. 

Unless  otherwise  specified  by  Amendment 
4.  all  regulations  and  notices  authorized  by 
the  original  FMP  and  in  effect  at  the  time 
Amendment  4  is  implemented  are  intended  to 
continue  in  effect  until  changed.  This  includes 
the  designation  of  species  or  species  groups 
that  are  managed  with  a  harvest  guideline  or 
quota.  Under  the  original  FMP.  two  species  or 
species  groups  (the  Sebastes  complex  and 
yellowtail  rockfish  north  of  Coos  Bay, 
Oregon)  were  managed  by  harvest  guidelines 
and  SIX  species  (sablefish.  Pacific  ocean 
perch  in  the  Columbia  and  Vancouver 
subareas.  widow  rockfish.  Pacific  whiting, 
shortbelly  rockfish.  and  jack  mackerel  north 
of  39'  N.  latitude)  were  managed  by 
numerical  OYs,  or  quotas.  Consistent  with 
the  intent  of  Amendment  4  and  the  original 
FMP.  those  species  and  species  groups  will 
continue  to  be  managed  as  they  were  under 
the  original  FMP  until  such  time  as  any 
changes  are  recommended  by  the  Council 
and  approved  by  the  Secretary. 

It  is  expected  that  the  Council  will,  from 
time  to  time,  find  it  necessary  to  add  new 
species  or  species  groups,  change  quota 
managed  species  to  harvest  guideline 
management  and  the  converse,  revise  areas 
to  which  harvest  guidelines  and  quotas  will 
apply,  or  remove  some  species  from 
management  by  numerical  specifications.  All 
of  these  actions  may  be  recommended 
provided  they  are  consistent  with  the 
guidelines  and  procedures  in  Amendment  4 

E.  Guidelines  for  Determining  the  Numerical 
Specification  of  a  Hqrvest  Guideline  or 
Quota 

The  determination  of  the  actual  numerical 
specification  of  a  harvest  guideline  or  quota 
is  analogous  to  the  determination  of  OY 


under  the  Magnuson  Act  and  under  the 
original  FMP.  The  foundation  for  the 
Council's  recommendation  Is  the  ABC  for  a 
species  or  species  group.  The  numerical 
specification  of  a  harvest  guideline  or  quota 
is  an  adjustment  from  the  ABC,  either  up  or 
down,  based  upon  social,  economic,  or 
ecological  considerations.  For  example,  the 
Council  may  recommend  a  harvest  guideline 
or  quota  lower  than  ABC  to  speed  up  a  stock 
rebuilding  process  or  to  account  for  estimates 
of  discards.  Conversely,  the  Council  may 
recommend  a  numerical  specification  higher 
than  ABC  to  mitigate  abrupt  adverse 
economic  impacts  in  the  face  of  the  need  to 
reduce  harvests  on  a  declining  stock. 
However,  if  the  Council  chooses  to 
recommend  a  harvest  guideline  or  quota 
higher  than  ABC  it  will  consider  the 
following  factors  in  making  its  determination: 

1.  Exploitable  biomass  and  spawning 
biomass  relative  to  MSY  levels  for  the 
species  or  species  group  under  consideration. 

2.  Fishing  mortality  rate  relative  to  MSY 
levels  for  the  species  under  consideration. 

3.  In  the  case  of  species  normally  taken  in 
mixed  catches,  the  relative  contribution  of 
the  species  to  the  total  catch. 

4.  The  impact,  if  any,  of  the  proposed 
increase  on  other  groundfish  species  or 
species  groups. 

5.  The  magnitude  of  incoming  recruitment. 

6.  The  impact  of  harvest  higher  than  ABC 
on  the  potential  for  future  harvests  to  achieve 
the  goals  and  objectives  of  the  FMP. 

The  original  FMP  limited  increases  in  OY, 
inseason  and  from  year  to  year,  to  a 
maximum  of  30  percent.  Amendment  4 
removes  this  restriction  because  it  limited  the 
Council's  ability  to  utilize  the  best  available 
biological  information.  Both  ABC  and 
numerical  specifications  based  upon  ABC 
should  reflect  the  most  current  and  best 
biological  information  as  well  as  the  most 
current  information  on  the  social  and 
economic  condition  of  the  fishery. 

In  recommending  a  numerical  specification, 
the  Council  generally  will  ensure  that  the 
harvest  at  that  level  will  prevent  overfishing 
and  that  any  stock  rebuilding  program 
adopted  by  the  Council  and  approved  by  the 
Secretary  is  not  adversely  affected.  However, 
the  Council  may  consider  circumstances 
where  reductions  in  future  yield  or  even 
overfishing  of  a  single  species  in  a  multiple 
species  complex  may  be  justified  if  increased 
benefits  from  the  fishery  as  a  whole  will 
outweigh  the  loss  from  future  reduced  yield 
from  the  single  species  and  the  goals  and 
objectives  of  the  FMP  can  continue  to  be 
achieved  in  future  years. 

For  species  with  harvest  guidelines,  the 
Council  will  monitor  catch  rates  throughout 
the  year  and  project  when,  and  if,  a  harvest 
guideline  will  be  reached.  Upon  determining 
that  a  harvest  guideline  is  likely  to  be 
reached  prematurely  if  harvest  rates  are  not 
curtailed,  a  "point  of  concern"  occurs, 
triggering  a  mandatory  review  of  the  stock 
status  and  harvest  patterns  as  specified  in 
section  ni.B.(b).  Based  on  the  results  of  that 
review  the  Council  will  recommend  that 
continued  harvest  either  be  allowed  with  no 
additional  restrictions,  be  allowed  with 
additional  restrictions  to  further  reduce 


Federal  Register  /  Vol.  56,  No.  5  /  Tuesday.  January  8.  1991  /  Rules  and  Regulations  749 


harvest,  or  be  discontinued  and  the  fishery 
closed. 

F.  Stock  Rebuilding  Programs 

When  a  stock  falls  below  the  level  that  will 
produce  MSY,  and  is  expected  to  stay  below 
this  level  unless  fishing  mortality  is  reduced, 
the  Council  will  review  and  determine  if 
there  is  the  need  for  more  restrictive 
management  measures  (including  harvest 
guidelines  and  quotas)  to  protect  the  stock 
and  allow  it  to  rebuild  to  more  productive 
levels.  Rebuilding  objectives  may  be 
established  by  the  Council  on  a  case  by  case 
basis,  taking  into  account  the  ABC  MSY, 
spawner  recruit  relationships,  growth  and 
maturation  rates,  age  of  recruitment, 
anticipated  or  assessed  year  class  strength 
and  age  structure  of  the  population,  economic 
importance,  and  any  other  relevant  social, 
economic  biological  or  ecological  factors. 
Appropriate  measures  to  achieve  the  stated 
objectives  will  be  determined  by  the  Council 
based  on  those  factors.  More  specific  details 
relating  to  an  operational  definition  of 
overfishing  and  the  appropriate  criteria  that 
might  result  in  the  Council  being  required  to 
develop  and  Implement  a  stock  rebuilding 
program  for  stocks  of  Pacific  coast  groundfish 
are  being  developed  as  Amendment  5  to  the 
FMP  in  response  to  the  NOAA  operational 
guidelines  (50  CFR  part  602  guidelines). 

In  certain  limited  situations  a  stock  may  be 
fished  down  to  ■  spsMming  biomass  below 
the  level  that  will  produce  MSY  and 
maintained  at  that  level  if  justified  in  writing 
and  approved  by  the  Secretary. 

When  the  Council  determines  a  rebuilding 
program  is  necessary,  it  will  develop  a  plan 
based  upon  the  best  available  scientific 
Information.  The  plan  should  specify  the  time 
required  for  rebuilding  and  anticipate,  to  the 
extent  practicable,  the  harvest  restrictions 
necessary  to  achieve  rebuilding.  The  Council 
will  hold  public  hearings  on  the  plan,  which, 
if  adopted,  will  be  forwarded  to  the  Secretary 
for  review,  approval,  and  implementation. 
The  Secretary  will  publish  a  proposed  rule 
implementing  the  plan  in  the  Fedenl  Regjister 
seeking  public  comment,  following  which,  if 
approved,  the  Secretary  will  pubUsh  a  final 
rule  implementing  the  plan  in  the  Federal 
Register. 

In  the  event  that  the  Secretary  disagrees 
with  the  Council's  recommended  rebuilding 
program,  he  may  recommend  that  the  Council 
consider  alternative  measures  or  provide  a 
more  complete  rationale  for  the 
recommendation.  The  Council  will  consider 
the  Secretary's  comments  and  may  reaffirm 
its  choice  of  the  proposed  action  and  provide 
the  requested  justification,  or  may 
recommend  alternative  measures. 

If  the  Council  establishes  a  rebuilding 
program,  it  will  periodically  review  the 
effectiveness  of  the  rebuilding  measures  and 
may  revise  the  measures  or  objectives,  taking 
Into  account  the  best  scientific  information 
available,  and  using  the  procedures  described 
in  section  D.F. 

Amendment  4  continues  in  effect  a  20-year 
rebuilding  program  for  Pacific  ocean  perch 
(POP)  estabUshed  by  the  original  FMP. 


C.  Establishing  and  Adjusting  DAP,  JVP. 
DAH  and  TALFF  Apportionments 

When  the  entire  amount  of  fish  available 
for  harvest  will  not  be  processed  by  U.S. 
(domestic)  processors  and  it  can  be  harvested 
without  significantly  impacting  another 
species  that  is  fully  utilized  by  the  U.S. 
industry,  any  quantity  of  fish  excess  to  DAP 
may  be  made  available  for  JVP.  If  DAH  (i.e., 
the  sum  of  DAP  and  JVP)  is  less  than  the 
amount  of  fish  available  for  harvest  any 
further  remainder  may  be  apportioned  to  the 
foreign  directed  fishery  as  TALFF.  When  it  is 
determined  that  quantities  of  a  species  or 
species  group  exist  that  are  surplus  to 
domestic  processing  needs,  the  Council  will 
consider  recommending  a  numerical  harvest 
guideline  or  quota  for  the  purpose  of  further 
apportionment  to  DAP,  JVP,  DAH.  TALFF, 
and  the  reserve. 

Prior  to  the  next  year's  fishing  season 
(usually  about  the  September  preceding  that 
season),  NMFS  will  conduct  a  survey  of 
domestic  processors  and  joint  venture 
operations  to  estimate  processing  capacity, 
planned  utilizatioa  and  related  information. 
The  DAP,  the  estimate  of  domestic  annual 
processing  needs  derived  from  the  survey 
and  subsequent  public  testimony,  is 
subtracted  first  from  the  harvest  guideline  or 
quota.  If  after  subtracting  the  DAP,  any 
harvestable  quantity  of  fish  remains  and  is 
requested  for  joint  venture  operations,  the 
amount  requested  may  be  specified  for  JVP 
after  providing  for  the  reserve.  The  sum  of 
DAP  and  JVP  is  DAH,  an  estimate  of  the  total 
domestic  annual  harvest  Any  remainder  may 
be  made  available  for  foreign  fishing  as 
TALFF.  TALFF  is  that  quantity  of  fish  surplus 
to  DAH  and  the  reserve.  TALFF  will  always 
be  a  quota.  DAH.  DAP,  and  JVP  may  be 
either  a  quota  or  harvest  guideline. 

A  reserve  will  be  set  aside  at  the  begiiming 
of  the  year  for  any  species  with  a  JVP  or 
TALFF.  The  reserve  allows  for  uncertainties 
regarding  estimates  of  DAP  and  DAH  by 
providing  a  buffer  for  the  domestic  industry, 
should  its  processing  or  harvesting  needs 
exceed  initial  estimates.  At  the  beginning  of 
the  year  the  reserve  will  equal  20  percent  of 
the  quota  or  harvest  guideline  for  a  species, 
unless  DAP  is  greater  than  BO  percent  of  the 
harvest  guideline  or  quota.  In  that  case,  the 
reserve  will  l>e  the  difference  between  the 
har\'est  guideline  or  quota  and  DAP.  The 
reserve  may  l>e  released  during  the  year  to 
DAH  (DAP  and /or  JVP)  or  TALFF,  with 
highest  priority  to  DAP  followed  by  JVP,  and 
lastly  TALFF. 

Generally,  NMFS  will  present  the  results  of 
the  domestic  and  Joint  venture  processing 
survey  to  the  Council  for  consultation  and 
pubUc  comment  concurrent  with  the 
Council's  consideration  of  annual 
specifications.  The  Council  may  adopt 
recommendations  for  annual  apportionments 
for  implementation  in  accordance  with  the 
annual  procedures  for  developing  and 
implementing  annual  specifications  described 
in  section  Uii.  Apportionments  may  be 
adjusted  inseason  following  the  procedures 
in  section  nj.(c). 


H.  Procedure  for  Developing  and 
Implementing  Annual  Specifications  and 
Apportionments 

Annually,  the  Coundl  will  develop 
recommendations  for  the  specification  of 
ABCs,  identification  of  species  or  species 
groups  for  management  by  numerical  harvest 
guidehnes  and  quotas,  specification  of  the 
numerical  harvest  guidelines  and  quotas,  and 
apportionmenU  to  DAP,  JVP.  DAH,  TALFF, 
and  the  reserve  over  the  span  of  two  Council 
meetings. 

The  Council  will  develop  preliminary 
recommendations  at  the  first  of  two  meetings 
(usually  in  September)  based  upon  the  best 
stock  assessment  information  available  to  the 
Council  at  the  time  and  consideration  of 
public  comment  After  the  first  meeting,  the 
Council  will  provide  a  summary  of  its 
preliminary  recommendations  and  their  basis 
to  the  public  through  its  mailing  hst  as  well 
as  providing  copies  of  the  information  at  the 
Council  office  and  to  the  public  upon  request 
The  Council  »vill  notify  the  public  of  its  intent 
to  develop  final  recommendations  at  its 
second  meeting  (usually  November)  and 
solicit  public  comment  both  before  and  at  its 
second  meeting. 

At  its  second  meeting,  the  Council  will 
again  consider  the  best  available  stock 
assessment  information,  which  should  be 
contained  in  the  recently  completed  SAFE 
report  and  consider  public  testimony  before 
adopting  final  recommendations  to  the 
Secretary.  Following  the  second  meeting  the 
Coimcil  will  submit  its  recommendations 
along  with  the  rationale  and  supporting 
information  to  the  Secretary  for  review  and 
implementation. 

Upon  receipt  of  the  Council's 
reconunendations,  supporiing  rationale  and 
information,  the  Secretary  will  review  the 
submission  and.  if  approved,  publish  a  notice 
in  the  Fedenl  Register  making  the  Council's 
recommendations  effective  January  1  of  the 
upcoming  fishing  year. 

In  the  event  that  the  Secretary  disapproves 
one  or  more  of  the  Council's 
recommendations,  he  may  implement  those 
portions  approved  and  notify  the  Council  in 
writing  of  the  disapproved  portions  alortg 
with  the  reasons  for  disapproval.  The  Council 
may  either  provide  additional  rationale  or 
information  to  support  its  original 
recommendatioa  if  required,  or  may  submit 
alternative  recommendations  with  supporting 
rationale.  In  the  absence  of  an  approved 
recommendation  at  the  begirming  of  the 
fishing  year,  the  current  specifications  in 
effect  at  the  end  of  the  previous  fishing  year 
will  remain  in  effect  until  modified, 
superseded,  or  rescinded. 

/.  Inseason  Procedures  to  Establish  and 
Adjust  Specifications  and  Apportionments 

(a)  Inseason  Adjustments  to  ABCs 

New  stock  assessment  information  may 
become  available  inseason  that  supports  a 
determination  that  an  ABC  no  longer 
accurately  describes  the  statu*  of  a  particular 
species  or  species  group.  However, 
adjustments  will  only  be  made  during  the 
annual  specifications  process  and  a  revised 
ABC  announced  at  the  beginning  of  the  next 
fishing  year.  The  only  exception  is  in  the  case 
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when  tha  ABC  mnouitod  at  tiM  baginnins 
of  tha  Bahing  jrvar  la  fboad  to  hava  raaulted 
from  IncofTect  data  or  from  compatatioiial 
eiTora.  If  the  Council  finds  that  auch  an  error 
has  occurrad.  It  may  rrnxKunend  that  the 
Secretary  publish  a  notice  in  the  Fadaral 
Ragistar  revising  the  ABC  at  the  earliest 
poMibIa  date. 

(b)  InfTrr—  Establlihwant  and  Adjustment 
of  Hanraal  Gvidaiinaa  and  Quotas 

Hanraat  gaiMknm  may  ba  eaUbUshed  and 
adjusted  inseason:  (1)  for  resource 
conservatfaM  thraogk  tha  "^itaiis  of  ooocera" 
fraBM«raik  daacribad  in  sadioB  OL&Cb):  (2)  in 
respoeaa  to  a  ladinlcai  comcttoo  lo  ABC 
daacribod  in  mtHaa  ILi(a):  or  (3|  rnder  the 
sodo  smiiwiiif  franawork  deacribed  in 
sectlaa  IIL&(c). 

Quotas.  exJcapt  for  apparttoaments  to  DAP. 
JVP.  DAH.  TALF?.  and  iMarra.  nuy  be 
establiahad  and  adtnated  tnaaasoo  only  for 
reaooroa  oooaarvatioa  or  in  reapoosa  to  a 
technical  correction  to  ABC 


(c)  haaaaon  Appottioonent  and  Adjustments 
to  DAP.  |VP.  DAH  TALFF,  and  iteaerve 

It  may  become  necessary  Inseason  to 
adjnst  DAP.  fVP,  DAH.  TALFF.  and  the 
reserve  to  respond  to  the  establishment  or 
adjustment  of  a  harvest  guideline  or  quota, 
revisions  to  ABC  an  inseason  reassessment 
of  DAP  and  JVP  needs,  or  an  Inseason  release 
of  the  reserve.  Therefore,  a  DAH 
reaaaeasment  proceaa  with  a  mechanism  to 
make  adj«stmenis  to  apportionments  within 
DAH  (to  DAP  and/or  JVP)  or  to  TALFF,  and 
to  release  tha  reaerra  is  required  to  achieve 
fuU  utilixatioa  of  oettein  stocks  and  to  enaore 
that  tha  preference  for  domestic  processing  is 
achieved. 

Amendment  4  revises  the  DAH 
reaaaeasment  prooesa  ao  that  it  may  be 
initiated  at  any  time  during  the  year  that 
NMF8  or  ttie  Couadl  determinea  appropriate. 
The  proceas  begina  with  NMFS  reassessing 
tha  needs  of  the  domestic  processing  industry 
and  updating  its  previous  eatimato  al 
domestic  piooasaiHg  intent  Baaed  «ipon  this 
reassessment  all  or  part  of  the  reserve  may 
be  apportioBed  aBoog  DAH.  DAP.  fVP,  and 
TALFF  wMh  doaesdc  aeoda  met  first  (and 
with  DAP  Ihv1i«  priority  over  fVP).  If  tha 
doneatic  Indvatiy  doaa  not  intend  to  harvest 
the  entire  ilsmis^  tha  reauinder  may  be 
made  available  to  TALFF. 

In  addiHoa  to  apportioanent  of  the  reserve, 
fuitkar  odHti— "f  ■>7  b*  "uxic  ^  ^ 
reassesaaaaai  ladicatoa  that  tha  domeatic 
industry  will  not  aae  Iha  qvantitiee 
dealgnatod  for  DAH  in  lids  case,  surplaa 
DAP  ooold  ba  BBMh  avaOaMa  to  |VP  or 
surphis  DAH  to  TALFF.  FoUowing 
reassessment  of  tha  DAH  the  NMFS 
Regional  Director  wlU  consult  with  tha 
Council,  if  practicable,  before  ptihHshing  a 
notice  in  the  Federal  Roglalar  seeking  public 
comment  for  a  reoaoaaMe  period  of  time 
(normaily  If  dayai  cm  tha  propoaad 
adjnstBMBts  to  Iho  apportkwiwela.  After 
receiving  pwbUc  eammmoL  tha  Bagimiai 
Disaotor  wiM  paUiali  a  fioal  aotka  in  tfia 
Fadaral  Ragiolar  a—iantiwg  tha  effectiveaeaa 
of  the  adIuBtBMata. 

Saaetimaa  Ike  pace  of  tha  fisheries  amy  be 
so  rapU  that  Caihna  to  act  qnickly  to  make 
adjaataaents  to  appartionments  would 


ultimately  result  In  the  Inability  of  tha  fishery 
to  take  advanUge  of  an  adjustment  In  such 
cases  where  rapid  action  is  necessary  to 
prevent  underutilization  of  the  resource,  the 
l^egional  Director  may  Immediately  publish  a 
notice  In  the  Federal  Register  making  the 
adjustments  effective  and  seek  public 
comment  for  a  reasonable  period  of  time 
afterwards.  If  insufficient  time  exists  to 
consult  with  tite  Council,  the  Regional 
Director  will  Inform  the  Council  In  vrriting  of 
actions  taken  within  two  weeks  of  the 
effective  date. 

/.  Incidental  Allowances  in  Joint  Venture  and 
Foreign  Fishierie$ 

Unleas  otherwise  specified,  incidental 
allowancea  for  bycatch  in  the  joint  venture  or 
foreign  fisheries  are  percentages  that 
determine  the  maximum  amount  of  incidental 
species  that  may  be  retained  in  the  joint 
venture  or  caught  in  the  foreign  fishery. 
Incidental  allowances  may  be  established  or 
changed  at  any  time  during  the  year,  but  are 
published  at  least  annually,  concurrent  with 
the  annual  specificationa  of  |VP  and  TALFF. 

Tha  Council  may  choose  to  uae  factors 
other  than  percentagea  in  specifying 
incidental  allowancea  or  may  cliange  the  way 
incidental  allowancea  are  applied  (for 
example,  to  S.000  metric  too  increments  of 
Pacific  whiting  received  in  the  joint  venture; 
or  based  on  retention  in  the  joint  venture  and 
catch  in  the  foreign  fishery).  Incidental 
species  or  species  groups  may  be  defined  as 
necessary  to  obtain  the  best  results  for 
management  of  the  fishery. 

The  Regional  Director  may  establish  or 
modify  Incidental  species  allowances  to 
reflect  changes  in  the  condition  of  the 
resource  and  performance  of  the  U.S. 
industry.  The  Regional  Director  will  consult 
with  the  Council,  consider  public  testimony 
received,  and  consider  the  following  factors 
before  establishing  or  changing  incidental 
allowances:  (1)  Observed  rates  in  the 
previous  joint  venture  or  foreign  directed 
fishary.  as  applicable:  (2)  current  estimates  of 
relative  abundance  and  availability  of 
species  caught  incidentally:  (3)  ability  of  the 
foreign  vessels  to  Lake  fVP  or  TALFF:  (4|  paat 
and  projected  foreign  and  U.S.  fishing  eflbrt: 
(5)  status  of  stocks:  (6)  impacts  on  the 
domestic  industry:  and  (7]  other  relevant 
information.  With  the  exception  of  initiation 
by  the  Regional  Director,  changes  will  be 
made  following  the  same  procedures  as  for 
annual  or  Inseason  changes  to  the 
specifications  in  sections  n.H  and  TLl.[c). 

m.  ManagBBaat  Meaaaiaa 

A.  Overview 

The  regulatory  measures  available  to 
manage  die  Pacific  coast  groundfish  fisheries 
include  but  are  not  limited  to  harvest 
guidelines,  quotas,  landing  limits,  trip 
frequency  limits,  gear  restrictions  (escape 
panels  or  ports,  codend  mesh  size,  etc),  time/ 
area  closures,  prohibited  species,  bag  and 
size  limits,  permits,  other  forms  of  effort 
control  allocatton.  reporting  requirements, 
and  onboard  observers. 

Amendaient  4  establishes  three  framework 
proceduiaa  through  which  lite  CouncH  ia  able 
to  recommend  tlse  establistunent  and 
adjustment  of  specific  management  meaaures 


for  the  Pacific  coast  groandfish  fishery.  The 
first  framework  establishes  a  procedure  for 
classifying  and  adjusting  "routine" 
management  measures.  The  *^ints  of 
concern"  framework  allosn  the  Council  to 
develop  management  measurea  that  respond 
to  reaourca  conaervalion  issues;  the  "socio- 
economic" framework  allows  the  Council  to 
develop  management  measures  in  response 
to  social  eoonooiic,  and  ecological  issues 
that  affect  the  fishing  community.  Associated 
with  each  homework  is  a  set  of  criteria  that 
form  the  basis  for  Council  recommendations 
and  with  which  Council  recommendattons 
will  be  consistent 

Amendment  4  also  establishes  a  general 
process  for  developing  and  implementing 
management  measures  that  normally  will 
occur  over  the  span  of  at  least  two  Council 
meetings,  with  an  exception  that  provides  for 
more  timely  Council  consideration  under 
certain  specific  conditions.  This  process  is 
explained  in  more  detail  in  section  ni.B. 

Amendment  4  contemplates  that  the 
Secretary  will  publish  management  measures 
recommended  by  the  Council  in  the  Federal 
Register  as  either  "notices"  or  "regulations." 
Generally,  management  measures  of  broad 
applicability  and  permanent  effectiveness  are 
intended  to  be  published  as  "regulations"; 
those  measures  more  narrow  In  their 
applicability  and  which  are  meant  to  be 
effective  only  during  tiie  current  fishing  year, 
or  even  of  ahorter  duration,  and  which  might 
also  require  frequent  adjustment  are 
intended  to  be  published  as  "notices." 

Amendment  4  also  contemplates  that  the 
public  will  be  represented  aod  involved  in 
the  groundfish  management  process  ia  a 
variety  of  %rays. 

The  Council  has  thirteen  voting  members 
and  five  nonvoting  members.  Voting 
members  are  the  Stole  fishery  directors  of 
California,  Oregon,  Washington,  and  Idaho, 
the  Northwest  and  Soudiwest  Regional 
Directors  of  the  National  Marine  Fisheries 
Service,  and  eight  individuals  who  are 
knowledgeable  about  Pacific  Coast  fisheries 
and  who  are  appointed  by  the  Secretary  of 
Cosunerce  from  lists  submitted  by  the 
governors  of  the  constituent  sUtes. 
Nonvoting  members  are  the  Regional  Director 
of  the  US.  Fiah  and  Wildlife  Servic&  tha 
Commander  of  the  Coast  Guard  District  the 
Executive  Director  of  the  Pacific  SUtes 
Marine  Fisheries  Commissioa  a 
representetive  from  the  U.S.  Department  of 
State,  and  a  representative  of  the  State  of 
Alaska. 

Several  Council  committees  composed  of 
non-Council  members  also  have  substential 
involvement  in  managing  the  groundfish 
resource.  The  Scientific  and  Stetistical 
Committee  haa  thirteen  members  charged 
with  development  collection,  and  evaluattoo 
of  statisticaL  biological  economi&  social 
and  other  scientific  information  relevant  to 
the  Coundfa  development  and  amendment  of 
fishery  management  plans.  Another 
committee,  the  Groandfish  Management 
Team,  has  eight  members  representing  the 
Stele  fisheries  departments  of  California. 
Oregoa  and  Washfaigton.  and  the  Norifawest 
and  Sottthtvesi  Regiona  of  the  National 
Marine  Fisheries  Service.  The  Groundfish 
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Advisory  Subpanel  (as  of  March.  1990}  had 
thirteen  members  identified  as  representing 
the  following  interests:  two  processors,  a 
consumer,  thrae  charter  boat  operators,  a  pot 
fisherman,  three  trawlers,  a  California 
commercial  fisherman,  a  sport  fisherman,  and 
a  longliner.  The  Coimdl's  Enforcement 
ConsultenU  committee  includes 
representetives  of  State  enforcement 
agendea  in  California,  Oregon,  and 
Washington,  the  National  Marine  Fisheries 
Service,  and  the  VS.  Coast  Guard. 

The  Council  usually  considers  groundfish 
management  iasues  al  meetings  held  in 
January,  April.  July.  September,  and 
November  of  each  year.  All  meetings  of  the 
Council  and  ite  committees  are  open  to  the 
public.  Meeting  notices,  induding  a  list  of 
issues  to  be  considered,  are  published  in  tha 
Fadaral  Register.  The  Council  alao  mainteins 
a  master  mailing  list  of  approximately  2.000 
names  of  individuals  and  organizations  that 
includes  vessel  owners,  processors, 
fishermen's  organizations,  and  fisheries 
service  industries  such  as  fisheries 
consultants,  joint  venture  companies,  and 
port  managers.  Persons  on  the  mailing  list 
may  receive  Council  meeting  notices  and 
agendas,  the  Council  newsletter,  and  draft 
and  final  fishery  management  plana, 
amendments,  and  regulations. 

Interested  persons  regularly  attend  Council 
meetings  and  obtain  descriptions  and 
analyses  of  the  proposals  being  considered. 
The  Council  members,  sdentific  advisors, 
and  industry  advisors  discuss  proposals  in 
open  meetings.  Portions  of  each  meeting  are 
specifically  set  aside  to  receive  public 
comment  and  the  public  is  invited  and 
regularly  avails  iteelf  of  the  opportunity  to 
make  both  oral  and  written  commenU.  and  to 
discuss  with  Coundl  members  the  options 
under  consideration, 

B.  General  Procedurea  for  Establishing  and 
Adjusting  Management  Measures 

Management  measures  are  normally 
imposed,  adjusted,  or  removed  at  the 
beginning  of  the  fishing  year,  but  may.  if  the 
Coundl  determines  it  necessary,  be  imposed, 
adjusted  or  removed  at  any  time  during  the 
year.  Management  measures  may  be  imposed 
for  resource  conservation,  social  or  economic 
reasons  consistent  with  the  criteria, 
procedures,  goala,  and  objectives  set  forth  in 
Amendment  4. 

Because  the  potential  actions  that  may  be 
taken  under  the  two  frameworiis  estebtished 
by  Amendment  4  cover  a  wide  range, 
analyses  of  biological  sodal  and  economic 
tmpacte  will  be  considered  at  the  time  a 
particular  change  is  proposed.  As  s  result  the 
time  required  to  take  action  under  either 
framework  will  vary  depending  on  the  nature 
of  the  action,  its  impacts  on  the  fishing 
industry,  the  resource,  the  environment  and 
the  review  of  these  impacts  by  interested 
parties.  Satisfaction  of  the  legal  requirementa 
of  other  applicable  law  (e.g.,  the 
Administrative  Procedure  Act  Regulatory 
Flexibility  Act  Executive  Order  12291)  for 
actions  taken  under  this  frameworic  requires 
analysis  and  public  comment  before 
measures  may  be  implemented  by  the 
Secretary. 

Amendment  4  esteblishes  four  different 
categories  of  management  actions,  each  of 


which  requires  a  slightly  different  process. 
According  to  the  provisions  in  Amendment  4. 
management  measures  may  ba  established, 
adjusted,  or  removed  using  any  of  the  four 
procedures.  The  four  basic  categories  of 
management  actions  are  as  follows: 

J.  Automatic  Actions. 

Automatic  management  actions  may  be 
initiated  by  the  Regional  Director  without 
prior  pubhc  notice,  opportimity  to  comment 
or  a  Coimdl  meeting.  These  actions  are  non- 
discretionary  and  the  impacts  previously 
must  have  been  token  into  account  Exainples 
include  fishery,  season,  or  type  dosures 
when  a  quote  has  been  projected  to  have 
been  atteinad.  The  Secretary  will  publish  a 
single  "notice"  in  tha  Federal  Regbtor  making 
the  action  effective, 

Z  "Notice"  Actions  Requiring  at  Least  One 
Council  Meeting  and  One  Federal  Register 
Notice. 

These  indude  all  management  actions 
other  than  "automatic"  actions  that  are  either 
non-discretionary  cm'  for  which  the  scope  of 
probable  impacU  has  been  previously 
analyzed.  These  actions  are  intended  to  have 
temporary  effect  and  are  expected  to  need 
frequent  adjustment  They  may  be 
recommended  at  a  single  Council  meeting 
(usually  November),  although  it  is  preferable 
that  the  Coundl  provide  as  much  advanca 
information  to  the  public  as  possible 
concerning  the  issues  it  will  be  considering  at 
iU  decision  meeting.  The  primary  examples 
are  thoee  management  actions  defined  aa 
"routine"  according  to  the  criteria  in  section 
II13.(a).  If  the  Council's  recommendations  are 
approved,  the  Secretary  wiD  publish  a  single 
"notice"  in  the  Fadaral  Ragiatar  making  the 
action  effective. 

3.  Abbreviated  Rulemaking  Actions  Normally 
Requiring  at  Least  Two  Council  Meetings 
and  One  Federal  Register  "Rule. " 

These  indude  all  management  actions:  (1) 
Being  dassified  as  "routine,"  or  (2)  intended 
to  have  permanent  effect  and  which  are 
discretionary,  and  for  wliich  the  impacts  have 
not  been  previously  analyzed.  Examples 
indude  changes  to  or  imposition  of  some  gear 
regulations,  or  imposition  of  trip  landing  or 
frequency  limite  for  the  first  time  on  any 
spedes  or  spedes  group,  or  gear  type.  The 
Council  «viU  develop  and  analyze  the 
proposed  management  actions  over  the  span 
of  at  least  two  Council  meetings  (usually 
September  and  November)  and  provide  the 
public  advance  notice  of  the  availability  of 
both  the  proposals  and  the  analysis,  and 
opportunity  to  comment  on  them  prior  to  and 
at  the  second  Council  meeting.  If  the  Regional 
Director  approves  the  Council's 
recommendation,  the  Secretary  is  expected  to 
waive  for  good  cause  the  requirement  for 
prior  notice  and  comment  in  the  Fadaral 
Register  and  publish  a  "final  rule"  in  the 
Federal  Raglslar,  which  will  remain  in  effect 
until  amended.  If  a  management  measure  is 
designated  as  "routine"  by  "final  rule"  under 
this  procedure,  spedfic  adjustmente  of  that 
measure  can  subsequentiy  be  annotmced  in 
the  Fadaral  Register  by  "notice"  as  described 
in  the  previous  paragraph.  Nothing  in  this 
section  II13J.  prevents  the  Secretary  from 
dedding  to  provide  additional  opportimity  for 


prior  notice  and  comment  in  the  Fadaral 
Register,  if  appropriate,  but  contemplates  that 
the  Council  process  will  adequately  satisfy 
that  requirement 

[Nota:  The  primary  purpose  of  the  previous 
two  categories  of  procedures  is  to 
accommodate  the  Council's  September- 
November  meeting  schedule  for  developing 
annual  management  recommendations,  to 
satisfy  the  Secretery's  responsibilities  under 
the  Administrative  Procedure  Act  and  to 
address  the  need  to  Implement  management 
measures  by  January  1  of  each  fishing  year.  It 
should  also  be  noted  that  tha  two  Council 
meeting  process  refers  to  two  dedsion 
meetings,  the  first  meeting  to  develop 
proposed  management  measures  and  their 
alternatives,  the  second  meeting  to  make  a 
final  recommendation  to  the  Secretary.  For 
the  Coundl  to  have  adequate  information  to 
identify  proposed  management  measures  for 
pubUc  comment  at  the  first  meeting,  the 
identification  of  issues  and  the  development 
of  proposals  normally  must  begin  at  a  prior 
Coundl  meeting,  usually  the  July  Council 
meeting.] 

*  Full  Rulemaking  Actions  Normally 
Requiring  at  Least  Two  Council  Meetings 
and  Two  Federal  Register  Notices  of 
Rulemaking  [Regulatory  Amendment). 

These  include  any  proposed  management 
measure  that  is  highly  controversial  and  any 
measure  that  directly  allocates  the  resource. 
The  Council  normally  will  follow  the  two 
meeting  procedure  described  for  the 
abbreviated  rulemaking  category.  The 
Secretary  will  publish  a  proposed  rule  in  the 
Fadaral  Raglstar  with  an  appropriate  period 
for  public  comment  foUowed  by  pubhcation 
of  a  final  rule  in  the  Federal  Register. 

Management  measures  recommended  to 
address  s  resource  conservation  issue  must 
be  based  upon  the  establishment  of  a  "point 
of  concern"  and  consistent  with  the  spedfic 
procedures  and  criteria  listed  in  section 
m.B.(b). 

Management  measures  recommended  to 
address  sodal  or  economic  issues  must  be 
consistent  with  the  spedfic  procedures  and 
criteria  described  in  section  IIl£.(c). 
(a)  Routine  Management  Measures 

"Routine"  management  measures  are  those 
that  the  Council  determines  are  likely  to  be 
adjusted  on  an  annual  or  more  frequent  basis. 
Measures  are  dassified  as  "routine  "  by  the 
Coundl  through  either  the  full  or  abbreviated 
rulemaking  process  (IflAS.  or  013.4.  above). 
For  a  measure  to  be  dassified  as  "routine." 
the  Coundl  will  determine  that  the  meaaure 
is  of  the  type  normally  used  to  address  the 
issue  at  hand  and  may  require  further 
adjustment  to  achieve  ite  purpose  with 
accuracy. 

As  in  the  case  of  all  proposed  management 
measures,  prior  to  initial  impleroentation  of 
"routine"  measures,  the  Council  will  analyze 
the  need  for  the  measures,  their  impacte  and 
the  rationale  for  their  use.  Once  a 
management  measure  has  been  classified  as 
"routine"  through  a  rulemaking  procedure,  it 
may  be  modified  thereafter  through  the  single 
meeting  "notice"  procedure  (03.2.  above) 
only  if:  (1)  The  modification  is  proposed  for 
the  same  purpose  as  the  original  measure. 
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and  (2)  Iha  impacts  of  (ba  modification  arc 
within  tha  aoopa  of  ifaa  impacU  aaalyxed 
whea  iba  maaaura  was  origiBally  daaaified 
ai  "routlna."  Tha  analyiia  of  impacU  naed 
not  b«  repaatad  whan  the  maaaura  in 
■ubsequantly  modifiad.  if  they  do  not  differ 
■ubatantially  from  those  contained  in  the 
original  analysis.  Tha  Council  may  also 
recammend  removing  a  "^outtne** 
classifies  tion. 

Amendment  4  Initially  classifies  the 
measures  Hsted  below  by  ipedes  and  gear 
type  as  "itratine"  measuies  due  to  the  long 
history  of  tfwlr  nsage  in  the  Rsbery  end  the 
extensiw  knowledge  of  their  impscts: 

Commercial  Trip  Landing  and  Frequency 
Limits 

Widow  rockflsb— all  gear 
Sa^ostas  coanpleji— aU  gear 
YeUowtad  rockfiah— all  gear 
Padflc  oosan  parch— ail  gear 
Sablefiib  (Im^udbig  siae  limits) 

trawl  fsar 

nontrawlgear 

Recreational  Umita 

Ungcod — bag  and  size  limits 
Rockfish-bag  limits 

Any  meaaure  designated  as  '^utlne"  for 
one  specific  tpedea.  species  group,  or  gear 
typa  may  not  be  treated  as  "routine"  for  a 
different  spedas.  spades  group  or  gear  type 
widuat  (list  havhig  been  classified  ss 
"roatina"  through  the  rulemaking  process. 

The  CouncH  will  conduct  s  continalng 
review  of  landings  of  diose  species  for  which 
harveal  giddaliaaa,  <|«otas  or  specific 
"rouUne"  management  measures  have  been 
impieaMntad.  and  wiH  OMka  pro|ectiona  of 
the  landings  at  vailons  tinses  throughout  the 
year.  If  in  the  ooorsa  of  diis  review  it 
becomes  apparent  that  the  rate  of  landings  is 
subsUntiaUy  diffarant  than  anticipated  and 
that  the  current  "routina"  management 
aneaaarea  will  not  achieve  the  annaal 
management  objectives,  the  Council  may 
recommend  inseason  adjustments  to  those 
measures.  Such  adjustments  may  be 
impleaaentad  dirough  the  single  meeting 
"notice"  procedure. 

fb)  Resource  Conservation  Issues — The 
"THoints  of  Concern"  Framework 

A  Council-appointed  management  team 
(the  Croundfish  Management  Team  or  GMT) 
will  monitor  die  fishery  throughout  the  year, 
taking  into  account  any  new  informatioo  oo 
tha  sUtua  of  each  species  or  species  group,  to 
determiae  whether  a  reaource  conservstion 
issue  exists  that  requires  s  management 
respooaa.  In  conducting  its  review,  the  GMT 
will  utilise  tha  most  current  catch,  effort  and 
other  relevant  data  from  the  fishery. 

In  the  course  of  the  continuing  review,  a 
"point  of  concern"  occurs  when  any  one  or 
more  of  the  following  is  found  or  expected: 

1.  Catch  for  the  calendar  year  is  projected 
to  exceed  the  best  current  estimate  of  ABC 
for  those  species  for  which  s  harvest 
guideline  or  quota  is  not  specified: 

2.  Catch  for  tha  calendar  year  is  projected 
to  exceed  the  current  harvest  guideline  or 
quota: 

3.  Any  change  In  the  biological 
characteristics  of  the  species/species 
complex  is  discovered,  such  as  changes  in 


age  composition,  size  composition,  and  age  at 
maturity; 

4.  Bxploltabie  biomass  or  ipawnuig 
btumass  is  below  a  level  expected  to  produce 
MSY  for  the  species/species  complex  under 
consideration;  or 

5.  Recruitment  is  substantially  below 
replacement  level. 

Onca  a  "point  of  concern"  ia  identified,  the 
CMT  will  evaluate  current  daU  to  determine 
if  a  reaource  conservation  iasue  exists  and 
will  provide  its  findings  in  writing  at  the  next 
scheduled  Counal  meeting.  If  the  CMT 
determinaa  a  reaource  conservation  issue 
exists,  it  will  provide  iu  recoounendatioa 
rationale,  and  analysis  for  die  appropriate 
management  measures  that  will  address  the 
issue. 

In  developing  its  recommendation  for 
management  action,  the  Council  will  choose 
an  action  from  one  or  more  of  the  following 
categories,  which  Include  the  types  of 
management  measures  most  commonly  used 
to  addreaa  reaource  conservstion  issues, 

I.  Harveat  guidalinea. 
2.QuoUs. 

3.  Cessation  of  directed  fishing  (foreign, 
domestic  or  both)  on  the  identified  species  or 
species  group  with  sppropriate  allowances 
for  incidental  harvest  of  that  species  or 
species  group. 

4.  Size  limits. 

5.  Landing  limits. 

ft.  Trip  frequency  limits. 

7.  Area  or  subarea  closures. 

B.  Time  closures. 

9.  Seasons. 

la  Gear  limitations,  which  include  but  are 
not  limited  to  definitions  of  legal  gear,  mesh 
size  specifications,  codend  specifications, 
marking  requirements,  and  other  gear 
specifications  as  necessary. 

II.  Observer  coverage. 

12.  Reporting  requirements. 

13.  Permits. 

14.  Other  necessary  measures. 

Direct  allocation  of  the  resource  between 
different  segments  of  the  fishery  is.  in  most 
cases,  not  the  preferred  response  to  s 
resource  conservation  issue.  Council 
recommendations  directly  to  allocate  the 
resource  will  be  developed  according  to  the 
criteria  and  process  described  in  section 
lIl.B.(c).  the  socio-economic  framework. 

After  receiving  the  GMTs  report,  the 
Council  will  take  public  testimony  and.  if 
appropriate,  will  recommend  management 
measures  to  the  NMFS  Regional  Director 
accompanied  by  supporting  rationale  and 
analysis  of  impacts.  The  Council's  analysis 
will  include  a  description  of.  (a)  How  the 
action  will  address  the  resource  conservation 
issue  consistent  with  the  objectives  of 
Amendment  4;  (b)  likely  impacts  on  other 
management  measures  and  other  fisheries; 
and  (c)  economic  impacts,  particularly  the 
cost  to  the  commercial  and  recreational 
segments  of  the  fishing  industry. 

The  NMFS  Regional  Director  will  review 
the  Council's  recommendation  and 
supporting  information  and.  if  concurring, 
will  follow  the  appropnate  implementation 
process  described  in  section  IILB..  depending 
on  the  amount  of  public  notice  and  comment 
provided  by  the  Council,  the  intended 
permanence  of  the  management  action,  and 


other  applicable  law.  If  tha  Council 
contemplales  the  need  for  frequent 
adjustmenU  to  the  recommended  measures,  it 
may  claasify  tiiem  as  "routine"  through  the 
appropriate  proceas  described  in  section 
lILfi^a). 

If  the  NMFS  Regional  Director  does  not 
concur  with  any  part  of  d»«  CouncUs 
recommendatlan.  tha  Coundl  will  be  notified 
in  writing  of  the  reasons  for  the  rejection  of 
that  part. 

Nothing  in  this  section  is  meant  to  derogate 
ft-om  the  authority  of  the  Secretary  to  lake 
emergency  action  under  section  305(e)  of  the 
Magnuson  Act. 

(c)  Non-Biologica]  Issues— The  Socio- 
Economic  Framework 

From  time  to  time  non-biotogical  issues    ■ 
may  arise  that  require  die  Council  to 
recommend  management  actions  to  address 
certain  sodai  or  economic  iaaues  in  die 
fishery.  Resource  aliocatioB.  seasons  or 
landing  limiU  based  on  market  quality  and 
timing,  safety  measures,  and  prevention  of 
gear  conflicts  make  up  only  a  few  examples 
of  possible  management  issues  with  s  social 
or  economic  basis.  In  general,  there  may  be 
any  number  of  situations  where  the  Council 
determines  that  management  measures  are 
necessary  to  achieve  the  stated  social  and/or 
economic  objectives  of  the  FMP. 

Either  on  its  own  initiative  or  by  request 
the  Council  may  evaluate  current  Information 
and  issues  to  determine  if  sodal  or  economic 
factors  warrant  imposition  of  management 
measures  to  achieve  the  Council's 
established  management  objectives.  Actions 
that  are  permitted  under  this  framework 
include  all  of  the  categories  of  actions 
authortred  under  the  "points  of  concern" 
framework  with  the  addition  of  direct 
resource  allocation. 

If  the  Coundl  concludes  that  a 
management  action  ia  necessary  to  address  a 
social  or  economic  issue,  it  will  prepare  a 
report  containing  the  rationale  In  support  of 
its  condualon.  T^e  report  will  include  the 
proposed  management  measure,  a  description 
of  other  viable  alternatives  considered,  and 
an  analysis  that  addresses  the  following 
criteria:  (a)  How  the  action  is  expected  to 
promote  achievement  of  the  goals  and 
objectives  of  the  FMP;  (b)  likely  Impacts  on 
other  management  measures  and  other 
fisheries;  (c)  biological  impacts;  (d)  economic 
impacts,  partlculariy  the  cost  to  the  fishing 
industry;  and  (e)  how  the  action  is  expected 
to  accomplish  at  least  one  of  the  following: 

1.  Enable  a  quota,  harvest  guideline,  or 
allocation  to  be  achieved; 

2.  Avoid  exceeding  a  quota,  harvest 
guideline,  or  allocation; 

3.  Extend  domestic  fishing  and  marketing 
opportunities  as  long  as  practicable  during 
the  fishing  year,  for  those  sectors  for  which 
the  Council  has  established  this  policy; 

4.  Maintain  sUbility  in  the  fishery  by 
continuing  management  measures  for  species 
that  previously  were  managed  under  the 
points  of  concern  mechanism; 

5.  Maintain  or  improve  product  volume  and 
flow  to  the  consumer 

ft.  Increase  economic  yield; 
7.  Improve  product  quality; 
B.  Reduce  anticipated  discards; 
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9.  Reduce  gear  conflicts,  or  conflicts 
between  competing  user  groups; 

10.  Develop  fisheries  for  underutilized 
species  with  minimal  impacts  on  existing 
domestic  fisheries; 

11.  Increase  sustainable  landings; 

12.  Increase  fishing  efficiency; 

13.  Maintain  data  collection  and  means  for 
verification; 

14.  Maintain  or  improve  the  recreational 
fishery:  or 

15.  Any  other  measurable  benefit  to  the 
fisherj'. 

The  Council,  following  review  of  the  report, 
supporting  data,  public  comment  and  other 
relevant  information,  may  recommend 
management  measures  to  the  NMFS  Regional 
Director  acrompanied  by  relevant 
background  data,  information  and  public 
comment.  The  recommendation  will  explain 
the  urgency  in  implementation  of  the 
measure(s).  if  any,  and  reasons  therefore. 

The  NMFS  Regional  Director  will  review 
the  Council's  recommendation,  supporting 
rationale,  public  comments  and  oiher 
relevant  information,  and.  if  approved,  will 
under'ake  the  appropnate  method  of 
implementation.  Rejection  of  the 
recommendation  will  be  explained  in  wntirig. 

If  conditions  warrant,  the  Council  may 
designate  a  management  measure  developed 
and  re.;ommended  to  address  social  and 
economic  issues  as  a  "routine"  management 
measure.  pro\ided  that  the  criteria  and 
procedures  in  Section  III.B.fa)  are  followed. 

Quotas,  including  allocations,  implemented 
through  this  framework  will  be  set  annually 
and  may  be  modified  inseason  only  to  reflect 
technical  corrections  of  ABC.  (In  contrast, 
quotas  may  be  imposed  at  any  time  of  year 
for  resource  conservation  reasons  under  the 
points  of  concern  mechanism.) 

(c)(i]  Allocation 

In  addition  to  the  requirements  in  Section 
lII.B.(c).  the  Council  will  consider  the 
following  factors  when  intending  to 
recommend  direct  allocation  of  the  resource. 

1.  Present  participation  in  and  dependence 
on  the  fishery,  including  alternative  fisheries; 

2.  Historical  fishing  practices  in,  and 
historical  dependence  on,  the  fishery; 

3.  The  economics  of  the  fishery; 

4.  Any  consensus  harvest  sharing 
agreement  or  negotiated  settlement  between 
the  affected  participants  in  the  fisherj': 

5.  Potential  biological  yield  of  any  species 
or  species  complex  affected  by  the  allocation; 

6.  Consistency  with  the  national  standards 
of  the  Magnuson  Act;  and 


7.  Consistencj'  with  the  goals  and 
objectives  of  Amendment  4. 

The  modification  of  a  direct  allocation 
cannot  be  designated  as  "routine"  unless  the 
specific  criteria  for  the  modification  have 
been  established  in  the  regulations. 

rV.  Restrictions  on  Other  Fisheries 

For  each  non-groundfish  fishery 
considered,  a  reasonable  limit  on  the 
incidental  groundfish  catch  may  be 
established  that  is  based  on  the  best 
available  information  (from  experimental 
fishing  permits,  logbooks,  observer  data,  or 
other  scientifically  acceptable  sources). 
These  limits  will  remain  unchanged  unless 
substantial  changes  are  observed  in  the 
condition  of  the  groundfish  resource  or  in  the 
effort  or  catch  rate  in  the  groundfish  or  non- 
groundfish  fishery. 

Incidental  limits  or  species  categories  may 
be  imposed  or  adjusted  in  accordance  with 
the  appropriate  procedures  described  in 
section  111.  The  Secretary  may  accept  or 
reject  but  not  substantially  modify  the 
Council's  recommendations.  The  trip  limits 
for  the  pink  shrimp  and  spot  and  ridgeback 
prawn  fisheries  in  effect  when  Amendmi;nt  4 
is  implemented  will  be  maintained  until 
modified  based  on  the  above  criteria  through 
the  management  adjustment  framework. 

The  objectives  of  this  framework  are  to: 

1.  Minimize  discards  in  the  non-grpundfish 
fishery  by  allowing  retention  and  sale, 
thereby  increasing  fishing  income; 

2.  Discourage  targeting  on  groundfish  by 
the  non-groundfish  fleet;  and 

3.  Reduce  the  administrative  burden  of 
reviewing  and  issuing  ElFPs  for  the  sole 
P'lrpose  of  enabling  non-groundfish  fisheries 
to  retain  groundfish. 

\.  Procedure  for  Reviewing  Slate  Regulations 

Any  stale  may  propose  that  the  Council 
review  a  particular  state  regulation  for  the 
purpose  of  determining  its  consistency  with 
the  FMP  and  the  need  for  complementary 
Federal  regulations.  Although  this  procedure 
is  directed  at  the  review  of  new  regulations, 
existing  regulations  affecting  the  harvest  of 
groundfish  managed  by  the  FMP  may  also  be 
reviewed  under  this  process.  The  state 
making  the  proposal  will  include  a  summary 
of  the  regulations  in  question  and  concise 
arguments  in  support  of  consistency. 

Upon  receipt  of  a  stale's  proposal,  the 
Council  may  make  an  initial  determination 
whether  or  not  to  proceed  with  the  review.  If 
the  Council  determines  that  the  proposal  has 
insufficient  merit  or  little  likelihood  of  being 
found  consistent,  it  may  terminate  the 


process  immediately  and  inform  the 
petitioning  state  in  writing  of  the  reasons  for 
its  rejection. 

If  the  Council  determines  sufficient  merit 
exists  to  proceed  with  a  determination,  it  will 
review  the  state's  documentation  or  prepare 
an  analysis  considering,  if  relevant,  the 
following  factors: 

1.  How  the  proposal  furthers  or  is  not 
otherwise  inconsistent  with  the  objectives  of 
the  FMP,  the  Magnuson  Act,  and  other 
applicable  law; 

2-  The  likely  effect  on  or  interaction  with 
any  other  regulations  in  force  for  the  fisheries 
in  the  area  concerned; 

3.  The  expected  impacts  on  the  species  or 
species  group  taken  in  the  fisherj'  section 
being  affected  by  the  regulation: 

4.  The  economic  impacts  of  the  regulatioa 
including  changes  in  catch,  effort,  revenue, 
fishing  costs,  participation,  and  income  to 
different  sectors  being  regulated  as  well  as  to 
sectors  which  might  be  indirectly  affecied: 
and 

5.  Any  impacts  in  terms  of  achievemeni  of 
quotas  or  harvest  guidelines,  maintaining 
year-mund  fisheries,  maintaining  stabiliu  in 
fisheries,  prices  to  consumers,  improved 
product  quality,  discards,  joint  venture 
operations,  gear  conflicts,  enforcement  data 
collection,  or  other  factors. 

The  Council  will  inform  the  public  of  the 
proposal  and  supporting  analysis  and  invite 
public  comments  before  and  at  the  next 
scheduled  Council  meeting.  At  its  next 
scheduled  meeting,  the  Council  will  consider 
public  testimony,  public  comment,  advisory 
reports,  and  any  further  state  comments  or 
reports,  and  determine  whether  or  not  the 
proposal  IS  consistent  with  the  FMP  and 
whether  to  recommend  implementation  of 
complementary  Federal  regulations  or  to 
endorse  slate  regulations  as  consistent  with 
the  FMP  without  additional  Federal 
regulations. 

if  the  Council  recommends  the 
implementation  of  complementary  Federal 
regulations  it  will  forward  its 
recommendation  to  the  NMFS  Regional 
Director  for  review  and  approval. 

The  NMFS  Regional  Director  will  publish 
the  proposed  regulation  in  the  Federal 
Register  for  public  comment,  afier  which,  if 
approved,  he  will  public  final  regulations  as 
soon  as  practicable.  If  the  Regional  Director 
disapproves  the  proposed  regulations,  he  or 
she  will  inform  the  Council  in  wnting  of  the 
reasons  for  disapproval. 
[FR  Doc.  90-30640  Filed  12-31-90:  4:54  pmj 
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DEPAfTTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary  for  Housing- 
Federal  Housing  Commissioner 

[Docket  No.  N-90-9074;  FR-M2S-»M)1 1 

Section  I  Certificate  Program  and 
Housing  Vouctter  Program 

AOINCV:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  to  process  certain 

applications  that  were  rejected  under 

the  FY  1990  notice  of  funding 

availabihty. 


:  This  notice  sets  out  the 
conditions  under  which  HUD  will 
process  certain  applications  submitted 
in  response  to  HUD's  FY  1990  Notice  of 
Fund  Availability  for  incremental 
housing  vouchers  and  certificates.  This 
notice  applies  only  to  those  Public 
Housing  Agencies  (PHAs).  including 
Indian  Housing  Authorities,  that 
submitted  applications  under  the  FY 
1990  NOFA.  but  had  their  applications 
rejected  because  they  failed  to  submit 
dnig-free  workplace  certifications  and 
anti-lobbying  certifications  and 
disclosures  with  their  apphcations. 
Affected  PHAs  must  submit  these 
certifications  by  February  7, 1991  to 
have  their  applications  processed. 

This  notice  is  intended  to  ameliorate 
the  adverse  effects  on  the  above- 
described  PHAs  that  resulted  from  the 
implementation  of  new  statutory 
certification  requirements,  coupled  with 
the  fact  that  the  FY  1990  NOFA  did  not 
allow  an  opportimity  to  correct 
technically  deficient  applications. 
POU  PURTHDI INFOMMATION  CONTACT. 
Gerald  ].  Benoit.  Director.  Rental 
Assistance  Division,  Office  of  Elderly 
and  Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington.  DC 
20410-8000.  telephone  (202)  70»-O477. 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  706- 
4594.  (These  telephone  numbers  are  not 
toll-free  numbers.) 

SU^n^MtNTARV  INFONMATtON:  On  lune 
11. 1990  (55  FR  23684),  the  Department 
published  a  notice  (FY  1990  NOFA) 
announcing  the  availability  of  FY  1990 
funding  for  the  Housing  Voucher  and 
Certificate  Programs  and  inviting 
eligible  Public  Housing  Agencies  (PHAs) 
to  submit  applications.  The  FY  1990 
NOFA  also  provided  instructions  to 
PHAs  governing  the  submission  of 
applications,  and  described  procedures 
for  rating,  ranking,  and  approving  PHA 
applications.  The  FY  1990  NOFA  had  an 


initial  screening  process  under  which 
applications  would  not  be  accepted  for 
further  processing  if  they  failed  to  meet 
one  or  more  specified  conditions.  One  of 
those  conditions  was  that  the 
applications  comply  with  the  new 
statutory  requirements  for  submission  of 
drug-free  workplace  and  anti-lobbying 
certifications  and  disclosures.  The  FY 
1990  NOFA  further  specified  that  HUD 
would  reject  any  application  or 
supplemental  information  received  after 
the  application  deadline. 

These  certification  and  disclosure 
requirements  had  been  recently  enacted, 
and  a  number  of  PHA  applications 
under  the  FY  1990  NOFA  were  not 
accepted  for  further  processing,  solely 
because  of  their  failure  to  contain  the 
necessary  certifications  and  disclosures. 

The  Department,  in  retrospect, 
recognizes  that  the  stringent  submission 
requirements  had  an  unnecessarily 
harsh  effect  on  those  PHAs  that  were 
prepared  to  correct  their  applications  by 
submitting  these  certificates  and 
disclosures.  The  Department  has 
decided  to  address  this  matter  by  using 
a  portion  of  its  FY  1991  budget  authority 
for  incremental  housing  vouchers  and 
certificates  to  fund  these  applications, 
under  the  conditions  set  out  below. 

1.  This  notice  applies  only  to  an 
application  that— ^a)  was  submitted  by 
a  PHA  within  the  application  deadUne 
set  out  in  the  FY  1990  NOFA  (3  p.m. 
local  time  on  July  26, 1990);  and  (b)  was 
rejected  solely  because  the  PHA  failed 
to  submit  either  or  both  the  drug-free 
workplace  certificate  or  the  anti- 
lobbying  certification  and  (if  required) 
the  anti-lobbying  disclosures.  To 
emphasize,  the  Department  will  not 
process,  under  this  notice,  any 
application  that  was  rejected  for  other 
reasons  even  if  the  rejection  was  based, 
in  part,  on  the  PHAs  failure  to  submit 
the  required  certifications  or 
disclosures. 

2.  The  PHA  must  submit  any  required 
certification  and  disclosure,  not  already 
accepted  by  HUD.  in  time  so  that  it  is 
received  in  the  HUD  Field  Office  by  3 
p.m.  on  February  7. 1991.  Certifications 
and  disclosures  submitted  by  PHAs  in 
connection  with  any  other  HUD  program 
do  not  fulfill  this  submission 
requirement.  HUD's  drug-free  workplace 
requirements  are  set  out  at  24  CFR  part 
24.  subpart  F,  and  its  regulations 
regarding  lobbying  are  set  out  at  24  CFR 
part  87.  The  anti-lobbying  requirements 
apply  to  PHA  applications  that,  if 
approved,  would  result  in  the  PHA 
obtaining  more  than  $100,000  in  budget 
authority.  To  assist  PHAs.  the  following 
are  attached  to  this  notice:  Text  for  the 
certification  regarding  Lobbying 


(Attachment  1);  Standard  Form  LLL. 
Disclosure  of  Lobbying  Activities 
(Attachment  2);  and  Form  HUD-50070, 
Certification  for  a  Drug-Free  Workplace. 

3.  A  PHA  may  not  revise  its  original 
application.  HUD  will  process  the 
applications  as  they  were  received  on  or 
before  the  July  28, 1990  deadline 
established  under  the  FY  1990  NOFA. 

4.  HUD  will  rate  the  applications  in 
accordance  with  application  rating  and 
selection  procedures  set  out  in  the  FY 
1990  NOFA  (see  55  FR  23686  and  23687). 
PHA  applications  that  receive  a  score 
equal  to  or  greater  than  the  score 
received  by  applications  within  the 
same  allocation  area  that  were 
approved  during  the  FY  1990 
competition  will  be  considered  as 
approvable  applications.  Applications 
with  a  lower  score  will  be  returned  to 
PHAs  unapproved  because  of  the  low 
score. 

5.  HUD  will  fund  an  application  that  is 
approvable  under  this  notice  by  taking  - 
the  total  number  of  units  in  that 
application  and  multiplying  that  number 
by  a  factor  for  the  allocation  area  that  is 
equal  to  the  total  number  of  units  funded 
within  the  allocation  area  under  the  FY 
1990  NOFA,  divided  by  the  sum  of  the 
total  number  of  units  determined  to  be 
approvable  under  the  FY  1990  NOFA, 
plus  the  number  of  units  determined  to 
be  approvable  under  this  notice.  The 
above  factor  represents  the  proportion 
of  approvable  units  that  would  have 
been  funded  under  the  FY  1990  Notice  of 
Funding  Availability,  if  all  applications 
had  had  the  necessary  certifications  and 
disclosures  by  the  deadline  under  the 
FY  1990  NOFA.  For  example,  in  a  given 
allocation  area,  if,  under  the  FY  1990 
NOFA,  HUD  had  determined  that  400 
units  were  approvable  and  had  funded 
300  units,  and  if,  under  this  notice,  HUD 
determines  that  50  additional  units  are 
approvable,  then  HUD  would  fund  67 
percent  (300  t- (400 -I- 50))  of  the  total 
units  requested  in  any  apphcation 
approved  in  that  allocation  area  under 
this  notice. 

6.  Funding  for  applications  approved 
under  this  notice  will  be  deducted  from 
the  formula  allocation  of  budget 
authority  for  incremental  housing 
vouchers  and  certificates  that  may  be 
made  available  in  FY  1991  for  the 
allocation  areas  in  which  the  respective 
applications  are  located.  This  notice  is 
not  the  Department's  general  Notice  of 
Funding  Availability  for  FY  1991  for  the 
Housing  Voucher  and  Certificate 
Programs.  The  Department  will  publish 
that  document  later  in  the  fiscal  year. 
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Other  Matters 


An  environmental  finding  under  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321-4347)  is  unnecessary,  since 
the  Cerfiticate  Program  and  the  Housing 
Voucher  Program  are  part  of  the  Section 
8  Existing  Housing  Program,  which  is 
categorically  excluded  under  HUD 
regulations  at  24  CFR  50.20(d). 

HUD  has  determined,  in  accordance 
with  EO.  12812,  Federalism,  that  this 
notice  does  not  have  a  substantial, 
direct  effect  on  the  States  or  on  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government 
because  this  rule  would  not 
substantially  alter  the  established  roles 
of  HUD  the  States  and  local 
governments,  including  PHAs, 

HUD  has  determined  that  this  notice 
is  not  likely  to  have  a  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being  within  the  meaning  of 
E.0. 12806,  The  Family,  because  it  is  a 
funding  notice  and  does  not  alter 
program  requirements  concerning  family 
eligibility. 

Authority:  Sees.  3.  5,  8,  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a,  1437c 
1437f). 


Dated:  December  21, 1990. 

Arthur),  ran. 

Acting  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 

Attachment  1 

Appendix  A  to  Part— Certification 
Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  behef,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Corvgress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  the  awarding  of  any  Federal 
contract  the  making  of  any  Federal 
grant,  the  making  of  any  Federal  loan, 
the  entering  into  of  any  cooperative 
agreement  and  the  extension, 
continuation,  renewal,  amendment  or 
modification  of  any  Federal  contract 
grant  loan,  or  cooperative  agreement 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 


Influencing  or  attempting  to  influence  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract 
grant  loan,  or  cooperative  agreement 
the  undersigned  shall  complete  and 
submit  Standard  Form-LLL.  "Disclosure 
Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants.  and  contracts 
■under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
135Z  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 

MUJNO  COM  tt1*-27-M 
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4::tachiient    2 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Connie  Ihi*  iorm  to  dtfdote  tobtoying  »cl(viti«  punumi  to  31  U.S.C  13S2 
(S«e  reverse  (or  pufoiic  burden  diidosure.) 


A(>p<o«v4  b<f  OmI 


1.     T^rpe  of  Federal  Action: 

□   A.  contract 
b.  grant 

c.  cooperative  agieerrwrit 

d.  loan 

e.  loan  gwaramee 
(.   loan  insurance 


2.      Status  o<  Federal  Aclion: 
j      ]    a.  \ii(ifofivl»ppitciiior\ 

'— '    b    initial  award 
c  post-award 


4.     Nmmc  ana  AMrcu  oi  Repofting  Entity. 


D     Prime 


a    Subawardee 

Tier  ,  ti  knc'i'n: 


Congreariowal  Dhtrict  if  fcnown: 


I.     Fc4c«al  DcpartatctU/Af  cMcy: 


I.     Federal  Action  Number,  if  icnotvr): 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  MaleriaJ  Chai^  Only: 

year  quarter 


date  o(  last  report 


5.     U  Reporting  Entity  in  No.  4  is  Subawardee,  Enter  Name 
arvd  Address  oC  Prime: 


Coneressional  District  if  kr\o<*m: 


T' 


7.     Federal  Program  Name/Descripliooe 


CfDA  Nu»T>ber,  if  apptiable: 


9.     Award  AjnounL  r/  known: 
S 


tt.  a.  Nmmc  and  Address  oi  Lobbying  Entity 

Ul  mdividuat,  lot  nam*,  fuU  name.  Ml): 


b.  tndividaait  Performing  Services  (including  address  if 
differtnt  irom  No.  lOiJ 
Uiil  name,  first  name.  Ml): 


<tt1»th  Coniinuation  Shertti)  Sf-Ul-A,  rf  nrctitMrY) 


It.  Amount  of  Payment  (ctieck  all  that  appfy): 

$  D  actual        D  pianned 


tX  Fonn  of  Payment  (check  all  that  applyl: 
a    a.  cash 

D    b.  in-kind;  spedfy:   nature 

value    


13.  Type  ol  Payment  (check  all  that  af>plY>: 

D  a.  retainer 

O  b.  one-time  fee 

D  c  comrmssion 

O  d.  contingent  fee 

O  e.  deferred 

D  f.   other  specify:  


1<  Bocf  Dcsoiptioo  of  Servfeet  Pcfformed  or  to  be  PeHonned  and  Daieisi  o(  Service,  including  offlcef<s>,  einployee<s), 
or  Membcfts)  contacted,  for  Payment  Indicated  in  Item  11: 


(Mttatti  Cofi<imat>on  Stmtfs)  jf-LLL-A.  if  n^nur/) 


IS.  Continuation  Shect(s)  SF-LU-A  attached:         O  Yes 


a  No 


Federal  Register  /  Vol.  56.  No.  5  /  Tuesday.  January  8.  1991  /  Notices 


759 


INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLU  DISCLOSURE  OF  LOBBYING  ACTIYmES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prirr>e  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S^C 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  ar>y  lobbying  entity  for 
influencing  or  attempting  to  Influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-m-A  Continuation  Sheet  (or  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  (or  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additiortal  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  th- 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  (or  this  covered  Federal  aaion. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  Distria  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  rs,  or  expects  to  be,  a  pnme 
or  subaward  recipient  Identify  the  tier  of  the  subawardee.  e.g.,  the  first  subawardee  of  the  pnme  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracU,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  ffling  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  city,  state  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  Disinct,  if  kr^oWn. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment  Include  at  least  or>e  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  (or  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

e.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  hem  1  (e.g. 
Request  for  Proposal  (RFP)  number;  InviUtion  (or  Bid  (IFB)  number;  grant  announcement  number,  the  <^^*^ 
grant  or  loan  award  number;  the  appUcatiorVproposal  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g..  -RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  (or  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  InfluerKe  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  IndhnduaKs)  performing  sendees,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  Name.  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payiT»ent  has  been  made  (actual)  or  will  be  made  (planned).  Check 
all  boxes  that  apply.  If  this  is  a  materia!  change  report  enter  the  cumulative  anr>ount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(e$).  Check  all  boxes  that  apply.  If  payment  is  nrude  through  an  in-kind  contn^bution, 
specify  the  nature  and  value  of  the  in-kir>d  payment 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  senrices  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  tn 
actual  contact  vwth  Federal  offkials.  Identify  the  Federal  offidal(s)  or  employee(s)  contacted  or  the  othceKs). 
employee(s),  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  Is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  his/her  name,  titie,  and  telephone  number. 


PuWic  reporting  burden  (or  this  coMectJon  of  information  is  estimated  to  average  30  mintue*  per  response,  indudinj  t»me  (or  rev»ew.nj 
Imtnictions.  learching  existing  data  sources,  gathering  and  maintaining  the  dau  needed,  and  completing  and  reviewing  the  collection  o( 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions 
for  reducing  this  burden,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction  Protect  <03«>-0O4fe),  Washington,  DC  20503 
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Certification  for  a 
Drug-Free  Workplace 

Public  Housing  Agency  /  Indian  Housing  Authority 


U.S.  Dcpartmanl  of  Housing 
■nd  Urban  D*v«iopm«nt 

Offic*  of  Public  mnd  Indan  Housing 


ir 


OMB  No  2577-00*4  (•ip  ICVai^ZJ 


public  Reponmg  Burden  iof  this  cottocKm  of  ntormafton  i$  »s6inaie<l  to  ■«»c«o«  0.25  houri  par  respons*.  mctuding  ih*  km*  tor  reviewing  ntlructent. 
searching  enttng  data  $ouroet.  gattwnng  and  mamutntng  t>a  data  needed,  and  comptebng  and  reviewing  fie  ooAecDon  ol  intorm8«xi»t  Send  eommenu 
regarding  ihit  burden  e«&mate  or  any  other  atpecl  of  thit  collection  of  irttormatton.  Including  tuggetbont  tor  reducing  tvt  burden,  to  t)t  Reporu  MAnagemenl 
Officer,  Offce  of  Wormalion  Policies  and  Systems,  US  Deoanment  of  Housing  end  Urban  Oevetopmeni.  Wa«hingion.  DC  20410-3600;  and  to  the  Office  of 
Management  and  Budget.  PapeonrorX  Reducton  Project  (2577-0044)  Washington.  DC  20503 


^iMHAName: 


ProoranvAcimiy  R*o«wng  F»0«rai  Grani  funOrng:  (mark  on*) 

rioevetopmenc    I     IciAP    I     loperabng  Subsidy   j     jSec.23  Ijeased  Housing 


H  0*»«topm«ni »  ClAP, 

•mar  tn  Faderal  Fiicif  Y»ar  m  mhKti 

t»  hjnit  art  tipccM  10  be  rM*n>««  : 


tl  Op*r*»ng  SuOsxlr  or  Sectton  Z3, 

enter  tm  PHAVtHA's  FtscaTVcar  Endme  dan 

n  MhKA  funds  art  tipecMd  to  b*  oblieaiad  ; 


Aciifig  on  behalf  of  the  above  named  PHA/IHA  as  ili  Authorucd  Ofncial,  I  make  the  following  ccnifications  and  agreemenu  ud  the  Depanmeni 
of  Housing  and  Urban  Development  (HUD)  regarding  ihe  sites  listed  below: 

1.  I  certify  thai  the  above  named  PHA/IHA  will  provide  a  drug-free  workplace  by: 


a.  Publishing  a  statement  notifying  employees  that  Ihe  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  i 
controlled  substance  is  prohibited  in  the  PHA's/IHA's  workplace 
and  specifying  the  actions  thai  will  be  taken  against  employers 
for  violation  of  such  prohibition. 

b.  Establishing  a  dnig-free  awareness  program  lo  inform  employ- 
ees about  (he  following: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  ThePHA's/IHA'spolicyofmaintainingadnjg-&ec  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occurring  in  the  workplace. 

c.  Making  it  a  requirement  that  each  employee  of  the  PHA/IHA  be 
given  a  copy  o>f  the  statement  required  by  paragraph  a.; 

d.  Notifying  the  employee  in  the  statement  required  by  paragraph 
I.  that,  as  •  condition  of  employment  with  the  PHA/IHA,  the 
employee  will  do  the  following; 


(1)  Abide  by  the  terms  of  the  statement:  and 

(2)  Notify  the  employer  of  any  criminal  drug  statute  convicuon 
for  I  violation  occurring  in  the  workplace  no  later  than  five 
days  after  such  cofwicuon; 

t.  Notifying  the  HUD  Field  Office  withiin  icn  days  after  receiving 
notice  under  subparagraph  d.  (2)  from  an  employee  or  otherwise 
receiving  actual  notice  of  such  conviction; 

f.  Taking  one  of  the  following  actions  within  30  days  of  receiving 
notice  under  subparagraph  d.  (2)  with  respect  lo  any  cmptoyce 
who  is  so  convicted: 

(1)  Taking  appropriate  personnel  acuon  against  such  a.n  er-- 
ployee,  up  to  and  including  lerminaiion;  or 

(2)  Requiring  such  employee  to  participate  saiisfactot^y  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State,  or  local  health,  bw  ca- 
forcemeni,  or  other  appn^xiatc  agency; 

J.  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free 
woriqriace  through  implementation  of  paragraphs  a.  lVu  f . 


WARNING:  1 8  U.S.C.  1 001  provides.  an»ong  other  Ihings,  that  whoever  luwwingty  and  wittingly  makes  or  uses  a  docwnen!  or  writing  oonletning  ariy  fa^ 

er  Iraudutent  statement  or  entry,  in  any  maner  within  the  junsiction  of  any  department  or  agency  of  f>e  United  States,  shal  be  fined  not  more  B>an  JlO.OOO  or 

imprisoned  tor  not  more  tian  five  years,  or  both. 


J.  Sites  for  Work  Performance.  The  PHA/IHA  shall  list  in  the  space  provided  below  the  siie(s)  for  the  performance  of  work  done  m  connecuon 
with  the  HUD  funding  of  the  program/activity  shown  above:  Place  of  Perforntance  shall  include  the  street  address,  city,  county.  Stait,  and 
ripcode.  (If  morespace  is  needed.attach  additional  page(s)lhesame  size  as  this  form.  Identify  each  sheet  with  the  PHA/IHA  name  and  address 
arid  the  progranv'activity  receiving  grant  funding.)  


Signed  by:  [H»m.  TUM  t  Signalur*  ol  AMnmmi  PHVIHA  Olf;aaI) 
r«am«  a  Titt : 


i  gnaiur*  i  Dais : 


*yr^  k/i/Q  5'X!79'(2«i'H 


[FR  Doa  91-236  Filed  1-7-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affalra 

Indian  Qamtng 

AOCNCY:  Bureau  of  Indian  AfTairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

•UMMANV:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regidatory  Act  of 
1988  (Pub.  L  10O-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purposes  of  engaging 
in  Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Inferior,  through  his  delegated  authority 
has  approved  a  Tribal-State  Compact 
between  the  Omaha  Tnbe  of  Nebraska 
and  the  State  of  Nebraska  executed  on 
December  4,  199() 

DATES:  This  action  .3  effective  January 
8,  1991. 


AOORESStS:  Office  of  Tribal 
Government  Services,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  MS 
4614. 1849  "C"  Street,  NW.,  Washington. 
DC  20240. 

ron  PUITTHCR  INfK}IIMATK>N  CONTACT 
Joyce  Grisham.  Bureau  of  Indian  Affairs, 
Washington,  DC  (202)  208-7445. 

Dated:  December  31. 1990. 
WUliam  D.  B«ttenl>ei«, 

Acting,  Assistant  Secretory — Indian  Affairs. 
[FR  Doc.  91-248  Filed  1-7-ei;  8:45  am] 

■tUJMCOOC  4310-Ol-M 


Tuesday 
January  8,  1991 


Part  V 


Department  of  Labor 

Employment  and  Training  Administration 

Job  Training  Partnership:  Indian  and 
Native  American  Programs,  Proposed 
Performance  Standards  for  Program 
Years  (PY)  1991  and  1992;  Notice 
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DEPARTMENT  OF  LABOR 

Emptoynwnt  and  Training 
Administration 

Job  Training  Partnarahip  Act  Indian 
and  Nativa  Amarlcan  Programa, 
Propoaad  Part  onnanca  Standarda  for 
Program  Yaara  (PY)  1M1  and  1»92 

AOCNCV:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice  of  proposed  revisions 
performance  standards:  request  for 
comments. 

•UMMARY:  The  Department  of  Labor 
(Department)  is  announcing  proposed 
revisions  to  the  performance  standards 
for  the  Employment  and  Training 
Administration  programs  serving  Indian 
and  Native  American  (INA)  adults  and 
youth  under  section  401  of  the  fob 
Training  Partnership  Act  (JTPA)  Three 
measures  are  being  proposed  for  the 
r  ext  two  program  years,  (PY)  1991  and 
i  192  (July  1. 1991-|une  30, 1993).  Two 
I  urrent  measures  are  retained — an 
entered  employment  rate  and  a  positive 
fcTnination  rate — and  a  new  optional 
measure — an  employability 
enhancement  rate — has  been  added. 
The  current  cost  measure  (cost  per 
positive  termination)  is  discontinued  as 
one  of  the  performance  standards. 
Grantees  will  be  permitted  to  choose 
two  of  the  three  measures  for  the  next 
two  years  la  ■  transition  to  fully 
implement  the  new  employability 
enhancement  measure. 

DATO:  Written  continents  arc  invited 
from  the  public.  Comments  must  be 
received  on  or  before  February  7, 1991. 

ADOREases:  Comments  shall  be 
addressed  to  the  Auiatant  Secretary  for 
Employment  and  Training.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Waahington.  DC  202ia 
Attention:  Gloria  Duus,  Chief,  National 
Programs  Performance  Standards  Unit, 
room  N5637. 

FOn  FURTMIR  INF0RMAT10M  CONTACT 

Gloria  Duus,  Telephone:  202-535-0685 
(this  is  not  a  toll-free  number). 

aUPPLEMENTARY  INFORMATION: 

A.  Purpose  of  Performance  Standards 

The  Secretary  of  Labor  (Secretary) 
issues  performance  standards  pursuant 
to  section  106  of  the  lob  Training 
Partnership  Act  (JTPA)  to  determine 
whether  the  basic  objectives  of  JTPA. 
increased  earnings  and  employment  and 
reduced  welfare  dependency,  are  being 
met.  Section  401(h)(1)  of  JTPA  further 
requires  the  Secretary  of  Labor,  when 
setting  performance  standards  for  L\A 
programs,  to  take  into  account  the 


"special  circumstances"  under  which 
LNA  programa  operate. 

Performance  standards  serve  as  a 
management  tool  for  grantees  in 
planning  programs  for  the  upcoming 
year  as  well  as  an  assessment  guide  in 
measuring  results  of  yearly  program 
achievements.  The  Department  assigns 
performance  goals  to  each  grantee  in 
advance  of  the  program  year  and 
adjusts  each  grantee  s  performance 
standards  at  year's  end.  based  on  the 
mix  of  clients  actually  served  during 
that  year,  to  determine  whether  the 
program  was  performing  at  an 
acceptable  level. 

B.  Background 

Three  measures  set  by  the  Secretary 
to  assess  section  401  program 
performance  have  remained  unchanged 
since  JTPA's  inception.  These  are  the 
entered  employment  rate,  the  positive 
termination  ra'e  and  the  cost  per 
positive  termination.  In  addition  to  the 
ttiree  required  measures,  grantees  may 
choose  an  optional  community  benefits 
project  measure.  This  requires  grantees 
to  demonstrate  specific  benefits 
received  by  their  local  communities  as  a 
result  of  these  projects. 

Unlike  jTPA  Title  II-A  programs,  INA 
grantees  that  exceed  their  standards  are 
not  rewarded  with  additional  funds. 
However,  performance  against  these 
standards  is  used  in  monitoring 
grantees'  progress,  as  one  of  fourteen 
responsibility  review  factors  found  at  20 
Ch"R  632.n(d),  in  addition  to  other 
considerations,  used  by  the  Department 
in  making  grantee  designations. 

C.  Performance  Management  Goeb  for 
PY  1991-1M2 

The  effects  of  performance  standards 
on  program  design,  service  delivery  and 
partiapants  served  ha'/e  drawn 
increased  public  attention  within  the 
JTPA  system  and,  particularly,  within 
the  INA  grantee  community.  For  this 
reason,  current  performance  measures 
were  reviewed  for  their  contribution  to 
advancing  current  Departmental  policy 
as  part  of  a  lengthy  process  of 
consultation  with  the  INA  Advisory 
Committee  and  Performance  Standards 
Technical  Workgroup.  Program 
objectives  developed  jointly  with  the 
INA  Advisory  Committee  support 
Departmental  goals  set  for  the  JTPA 
Employment  and  Training  program* 
and,  in  addition,  include  goals 
specifically  relevant  to  the  INA  program. 

As  a  result  of  this  consultative 
process,  performance  standards 
revisions  were  proposed  to  support  the 
following  ETA  and  INA  program  goals: 

•  Targeting  services  to  a  more  at-risk 
population. 


•  Improving  the  quality  and  intensity 
of  services  that  lead  to  long-term 
employability  and  increased  earnings. 

•  Placing  greater  emphasis  on  basic 
and  occupational  skills  acquisition  to 
qualify  for  employment  or  advanced 
education  and  training. 

•  Promoting  comprehensive 
coordinated  human  resource  programs 
to  address  the  multiple  needs  of  at-risk 
populations. 

•  Advancing  the  economic  and  social 
development  of  Indian  and  Native 
American  communities  in  ways  that 
promote  each  community's  goals  and 
lifestyles. 

•  Designing  and  implementing  a 
system  that  is  objective,  equitable  and 
understandable  to  the  Indian  and  Native 
American  JTPA  grantee  and  one  which 
provides  a  standard  of  accountability 
for  program  performance. 

D.  Rationale  for  Performance  Standards 
Revisions 

Current  performance  standards  for  the 
INA  program  promote  increased 
placements  and  program  efficiency.  As 
program  goals  havt  °xpanded  emphasis 
on  basic  and  occupational  skills 
development  for  harder-to-serve 
populations,  it  has  become  necessary  to 
update  the  measures  upon  which 
program  performance  is  assessed  to 
more  fully  address  these  new  program 
directions — to  encourage  both 
employment  and  skill  development. 

The  currently  defined  positive 
termination  rate  does  not  adequately 
encourage  programs  to  improve  the 
employability  skills  of  their  participants. 
Because  this  measure  includes  job 
placements  as  one  of  the  positive 
outcomes,  it  does  not  necessarily 
encourage  employability  development. 
Job  placements  allow  a  grantee  to  meet 
both  its  entered  employment  rate  and 
positive  termination  rate  without 
addressing  the  skill  needs  of  its 
participants.  In  addition,  becau.se 
outcomes  in  this  measure  are  so  broad. 
it  is  unclear  what  services  have  been 
provided  to  those  counted  as 
terminating  positively  from  the  program. 
Use  of  this  measure  as  currently 
defined,  provides  a  greater  incentive  to 
offer  high  volume,  low  cost  services 
rather  than  to  enhance  the  basic 
education  and  occupational  skills  of  the 
less  job  ready. 

Results  of  JTPA  Title  II-A  program 
experience  show  costs  standards  to 
have  an  unintended  effect  of 
constraining  service  providers  from 
making  intensive  training  investments  in 
at-risk  individuals.  Continued  use  of 
cost  standards,  in  the  absence  of 
information  on  the  types  of  clients 


served  and  the  availability  of  other 
community  resources  creates  an 
inherent  contradiction  between  the 
measure  and  current  policy  aimed  at 
targeting  services  to  the  most  at-risk 
population. 

E.  Optional  Measure  of  Employability 
Enhancements 

An  optional  employability 
enhancement  rate  has  been  added  to 
ensure  that  program  participants  receive 
necessary  preparation  for  advance 
training,  education,  and  more  stable 
employment.  The  Department  believes 
that  the  performance  standards  for  the 
INA  program  should  reflect  this 
emphasis  on  basic  education  and 
occupational  skills  development  for  its 
participants  to  ensure  their  long-term 
employability.  To  this  end.  the 
performance  standards  must  encourage 
INA  programs  to  directly  provide 
competency-based  instruction  in  basic 
and  occupational  skills  training  or  link 
up  with  other  resources  such  as 
secondary  education,  vocational 
education.  Bureau  of  Indain  Affairs  and 
other  Federal  programs  ser\'ing  Indians 
and  Native  Americans,  as  well  as  other 
JTPA  service  providers  within  the  area. 

To  promote  this  effort,  the  Department 
is  proposing  a  new  measure  that  better 
accounts  for  basic  education  and 
occupational  skill  upgrading  among  INA 
program  participants.  A  wide  range  of 
program  outcomes  will  be  included  in 
two  measures — the  positive  termination 
rate  and  the  employability  enhancement 
rate — to  promote  such  activities  as  high 
school.  GED  or  associate  degree 
completion,  entry  into  advanced  skill 
training,  dropout  prevention  and 
recovery,  completion  of  subsidized  work 
experience,  community  service  or  trj'out 
employment,  and  attainment  of  needed 
employability  skills,  incluidng 
vocational  certificates  or  completion  of 
adult  basic  education  or  ESL  programs. 

F.  Elimination  of  the  Cost  Standard 

Cost  measures  are  perceived  by 
grantees  as  a  strong  disincentive  to 
providing  more  intensive  training  to 
meet  participants  needs.  Because 
differences  in  available  resources  within 
the  grantee  areas  that  result  in  lowered 
program  costs  are  not  taken  into 
account,  it  is  also  an  imprecise  measure 
of  cost  efficiency. 

Consequently,  the  cost  standard  has 
been  eliminated,  but  an  upper  limit — an 
average  grantee  cost  of  $4,000  per 
participant  has  been  set  for  purposes  of 
planning  review  and  program 
monitoring.  Grantees  exceeding  this 
limit  will  need  to  provide  a  rationale  for 
why  its  services  require  higher  per 
participant  expenditures.  This  cap  was 
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established  after  a  thorough  review  of 
the  most  recent  annual  expenditures  for 
the  program  and  set  at  a  lenient  99th 
percentile  level  of  average  participant 
costs  in  PY  88  (not  cost  per  positive 
termination). 

G.  Grantee's  Optional  Selection  of 
Measures 

As  a  transition  period  during  the  next 
two-year  cycle,  grantees  will  be  given 
the  option  to  select  two  of  the  three 
measures  before  the  new  employability 
enhancement  measure  is  fully 
implemented.  Giving  grantees  a  choice 
of  measures  is  proposed  in  response  to 
concern  that  an  immediate  shift  to  two 
measures— employment  and 
enhancements — might  be  too  disruptive 
to  grantees  operating  employment- 
directed  programs.  Regardless  of  the 
mix  of  measures  chosen,  the  expanded 
list  of  program  enhancements  that  are 
included  in  two  of  the  three  measures 
should  result  in  increased  basic  and 
occupational  skill  training  provided  by 
grantees.  (See  Attachment  B). 

H.  Addition  of  a  Hold  Harmless 
Provision 

To  assist  in  program  planning, 
grantees  are  now  issued  initial 
standards  at  the  outset  of  the  year 
based  on  the  characteristics  of 
terminees  it  served  during  the  most 
recent  pos/  program  year.  Final 
performance  standards  are  adjusted 
according  to  any  changes  that  occurred 
in  the  client  mix  during  the  course  of  the 
year.  Thus,  a  grantee's  final  standards 
are  assigned  only  after  the  program  year 
has  been  completed. 

To  ease  the  transition  into  the  use  of  a 
new  performance  measure  and  to 
promote  more  skill  development 
activities  envisioned  in  future  INA 
programs,  the  INA  Advisory  Committee 
recommended  that  a  "hold  harmless" 
provision  be  established.  This  results  in 
grantee's  being  assessed  against  the 
least  stringent  standard — not 
necessarily  the  final  standard — for 
program  oversight  and  monitoring.  It  is 
the  Department's  position  that  assessing 
grantee  performance  based  on  actual 
service  levels,  rather  than  planned 
enrollments  or  previous  client  mix. 
results  in  a  more  equitable  standard- 
setting  approach  because  each  grantee's 
standards  are  matched  to  expectations 
of  its  performance  based  on  its 
terminees"  characteristics.  A  grantee's 
performance  is  assessed  against  more 
lenient  standards  at  year's  end  for  those 
grantees  that  served  a  higher  proportion 
of  at-risk  participants,  and  again  harder- 
to-attain  standards  for  those  serving  the 
more  job  ready  populations.  For  this 
reason  the  Department  does  not  support 


a  change  in  its  current  policy  of 
assessing  grantees  against  performance 
standards  recalculated  at  year's  end. 
Acknowledging  that  program  design 
changes  may  be  needed  to  perform  well 
against  the  employability  enhancement 
measure,  the  Department  has  given 
grantees  a  two  year  transition  period 
before  the  new  measure  is  required.  The 
Department  welcomes  public  comment 
on  this  particular  issue. 

L  Rationale  for  Continued  and 
Expanded  Use  of  Community  Benefits 
Projects 

Grantees  may  continue  to  use  up  to 
ten  percent  of  their  total  available  funds 
for  Community  Benefit  (CB)  projects.  A 
panel  of  peers  familiar  with  community 
benefit  projects  in  Indian  communities 
will  review  applications  and  make 
recommendations  for  their  approval  to 
the  Department.  In  response  to  grantees' 
concerns  about  limited  job  opportunities 
and  insufficient  resources  to  provide 
adequate  support  services,  priority 
consideration  will  be  given  to  those 
projects  that  design  and  implement  (1) 
an  efficient  system  of  transportation, 
child  care  or  health  care  services 
necessary  to  help  participants  obtain  or 
retain  a  job;  or  (2)  economic 
development  projects  leading  to  job 
creation  and/or  increased  emplo>Tnent 
opportunities.  Projects  must  have  a  clear 
relationship  to  employment  and  training. 
must  directly  or  indirectly  involve 
participants,  and  adhere  to  regulatory 
cost  limitations  and  allowable  activities. 

A  grantee  may  propose  and 
implement  as  many  projects  as  it 
considers  feasible  as  long  as  the  ten 
percent  funding  limit  is  not  exceeded.  In 
addition,  successful  projects  may  be 
reported  with  grant  officer  approval. 
Projects  may  extend  up  to  two  years  in 
duration,  if  they  coincide  with  the 
beginning  of  the  two-year  designation 
cycle.  Projects  proposed  for  the  second 
year  of  the  designation  cycle,  must  be 
limited  to  one  year  to  coincide  with  the 
expiration  date  of  the  designation  cycle. 
As  stated  above,  such  one  year  projects 
may  be  extended  or  repeated  in  the 
subsequent  designation  cycle  with  grant 
officer  approval. 

Each  project  must  e£tablish  a 
quantifiable  goal,  which  describes  an 
overall  benefit  to  the  community  to  be 
achieved  at  the  end  of  the  project.  This 
becomes  the  performance  standard 
against  which  the  CB  project  will  be 
evaluated  at  its  conclusion.  In  addition, 
grantees  vvill  have  the  option  of 
including  CB  project  participants  and 
outcomes  in  meeting  their  required 
performance  standards.  One-year 
projects  must  contain  quarterly  bench 
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marks  toward  achieving  the  optional  CB 
project  goat.  Two-year  projects  must 
also  contain  quarterly  bench  marks,  but 
they  may  be  applied  to  the  CB  project 
goal  to  be  attained  at  the  end  of  the 
second  year. 

|.  Future  Parformance  Standards 

The  positive  termination  rate  is  an 
inadequate  measure  of  employubihty 
development,  so  it  is  anticipated  that 
this  measure  would  be  dropped  as  a 
standard  in  PY  1993.  After  grantees 
would  have  had  the  time  to  make 
necessan,'  program  design  changes  and 
after  the  Department  has  been  able  to 
collect  more  complete  data  on 
enhanct:ments,  the  Department  will 
assess  grantees  with  two  measures — the 
entered  employment  rate  and  the 
employability  enhancement  rate  Also. 
the  Department,  in  collaboration  with 
grantees  and  educational  agencies 
serving  Indian  communities  will  explore 
the  feasibility  of  developing  alternative 
(in-program)  measures  of  basic 
education  and  vocational  skill  gams  for 
future  use  in  the  IN.A  performanre 
management  system. 

K.  Public  Comment  and  Participation 

The  Department  is  committed  to  a 
participatory  process  in  the 
development  of  performance  standards 
The  proposed  revisions  resulted  from  a 
lengthy  process  of  consultation  with  the 
LNA  Advisory  Committee  and  a 
technical  workgroup  [both  comprised  of 
grantees,  tribal  representatives,  and 
members  of  pubhc  interest  groups)  to 
address  performance  standards  issues. 
Three  technical  workgroup  meetings  and 
three  INA  Advisory  Group  meetings 
were  held  between  April  and  October 
1990  culminating  in  the  INA  Advisory 
Committee  approving  the  proposed 
performance  standards 
recommendations  to  the  Department  on 
October  4-5, 1990.  This  request  for 
comment  is  another  important  part  of 
this  process. 

The  Secretary  especially  requests 
comments  on  the  following  issues: 

D  Add  New  Employability 
Enhancement  Rate  (EEN) 

Is  the  use  of  a  separate  measure  of 
employability  enhancement  more  of  an 
inducement  for  grantees  to  enhance  the 
skilla  of  their  participants  than  the 
current  Positive  Termination  Rate  (PTR) 
measure? 

D  Provision  to  Hold  Grantees 
Marmless  Against  More  Stringent  Final 
Standards 

Will  evaluating  each  grantee  by  the 
least  stringent  performance  standard 
promote  the  kind  of  innovative  planning 
and  programming  which  some  grantees 
perceive  they  are  inhibited  from  doing 


under  the  current  system  of  assessing 
performance?  Could  such  a  provision 
tpnd  to  encourage  grantees  to  change 
thi'ir  client  mix  from  a  plan  to  serve  the 
IpHSt  job  ready  to  a  progi..m  that  si-rves 
an  easier-to-serve  client  pool? 

Is  there  any  reason  not  to  implement 
any  of  the  above  changes  immediately 
in  PY  1991? 

PY  1901  Planning  Instructions 

The  Department  presently  plans  to 
issue  PY  1991  planning  instructions  on 
March  1,  1991   Pending  rpreipt  and 
review  of  comments  in  resporsp  to  this 
notice,  the  Department  w.li  determine 
whether  to  proceed  with  ih"  :  hur.gps 
being  considered  Smh  changes,  if 
adopted,  may  require  revisions  to  these 
planr.mg  instructions. 

Signed  at  Washington,  DC.  this  2nd  day  of 
[anud-'y  T.)P1- 
Rob«rta  T.  JoQes, 
Assistant  Secretary  of  Labor. 

Attachment  .\. — Definitions  fcr 
Performance  Standards  and 
Corresponding  lASR  Line  Items 

;.  Enterca  Employment  Rate 

Total  number  of  individuals  who 
entered  unsubsidized  employment  at 
tiTminaMon  as  a  percentage  of  the  totri! 
number  of  terminees. 

■a 

B 


2.  Posi'ive  Termination  Rate 

Total  number  of  individuals  who 
either  entered  unsubsi  Jized  empioyment 
or  attained  one  of  the  employability 
enhancements  as  a  percentage  of  the 
total  number  of  terminees. 


&i-»^a2 

B 


J.  Employability  Enhancement  Rate 

Total  number  of  individuals  who 
attained  one  of  the  employabihty 
enhancements  whether  or  not  they  also 
obtained  a  job  as  a  percentage  of  the 
total  number  of  terminees. 
Employabihty  enhancements  include: 

1.  Entered  Non  Section  401  Training 

2.  Returned  to  Full-time  School 

3.  Completed  Major  Level  of  Education 

4.  Completion  of  Worksite  Training 
objective 

5.  Attained  Basic/Occupational  Skills 
Proficiency 


ai.b.l.fB.i 

B 

Note:  These  line  items  correspond  to  the 
proposed  revised  INA  Annual  Status  Report 
to  be  pubhshed  in  the  Federal  Register. 

Attachment  B — Enhancement 
Terminations 

An  outcome  other  than  entered 
unsubsidized  employment  which  is 
recognized  as  enhancing  long-term 
( rnpioyabiliry  and  contributing  to  the 
potential  for  a  long-term  increase  in 
earnings  and  employment.  Successful 
outcomes  which  meet  this  requirement 
include:  (1)  Entered  Non-section  401 
Training;  (2)  Returned  to  Full-Time 
School:  (3)  Completed  Major  Level  of 
Eduiaiion;  (4)  Completion  of  Worksite 
Training  Objective;  and  (5)  Attained 
Basic/Occupational  Skills  Proficiency.. 

7  Entered  Non  Section  401  Training 

The  total  number  of  adulls/yojth 
who.  upon  or  prior  to  termination  from 
section  401  programs,  had  entered  a 
basic  and/or  occupational  skills  Iraininp 
program,  or  post-secondary  education 
program  not  funded  under  title  IV  of  the 
JTP.'V.  which  builds  upon  and  does  not 
duplicate  training  received  under  title 
IV-A. 

Basic  Skills  Training— Training  that 
includes  remedial  reading,  writing, 
communication,  mathematics  and/or 
Fjiglish  for  non-English  speakers. 

Occupational  Skills  Training- 
Training  that  includes:  (1)  Vocational 
education  which  is  designed  to  provide 
individuals  with  the  technical  skills  and 
information  required  to  perform  a 
specific  job  or  group  of  jobs. 

2.  Returned  to  FuU-Time  School 

Total  number  of  adulls/youth  who 
return  to  full-time  secondary  school 
(e  g.,  junior  high  school,  middle  school 
and  high  school),  including  alternative 
school,  if  at  the  time  of  intake  the 
participant  was  not  attending  school 
(exclusive  of  summer)  and  had  not 
obtained  a  high  school  diploma  or 
equivalent.  This  category  also  applies  to 
at-risk  youth  who  were  retained  in 
school  as  a  result  of  continuing  active 
participation  in  the  section  401  program. 

At-risk  youth — Youth  whom  the 
grantee  regards  as  within  a  group  that 
may  drop  out  of  school  prior  to  receipt 
of  a  high  school  diploma.  Such  an 
outcome  must  be  consistent  with  the 
goals  and  service  strategy  set  for  the 
participant  in  his  or  her  Employability 
Development  Plan  (EDP). 

Alternative  School — A  specialized, 
structured  curriculum,  offered  inside  or 
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outside  of  the  public  school  system, 
which  may  provide  work-study  and/or 
GED  preparation. 

3.  Completed  Major  Level  of  Education 

Total  number  of  adults/youth  who 
prior  to  termination,  had  completed 
during  enrollment,  a  level  of  educational 
achievement  which  had  not  been 
reached  at  entry.  Levels  of  educational 
achievement  are  secondary  and  post- 
secondary.  Completion  standards  shall 
include  a  high  school  diploma.  GED 
certificate  or  equivalent  at  the 
secondary  level,  and  shall  require  a 
diploma  or  other  written  certification  of 
completion  at  the  post-secondary  level. 


4.  Completion  of  Worksite  Training 
Objective 

The  total  number  of  adults/youth  who 
prior  to  termination,  had  completed 
during  enrollment,  a  level  of  worksite 
training  and/or  work  readiness  which 
had  not  been  reached  at  entry.  This 
includes  the  completion  of  a  work 
experience,  tryout  employment  or 
community  service  employment 
assignment,  completion  of  an 
occupational  skills  program,  or 
completion  of  an  apprenticeship  or  job 
upgrading  program. 

5.  Attained  Basic/Occupational  Skills 
Proficiency 


The  total  number  of  adults/youth  who 
prior  to  termination,  had  demonstrated 
proficiency,  as  defined  in  the  EDP.  in 
basic  skills  or  occupational  skills,  in 
which  the  participants  was  deficient  at 
the  time  or  enrollment  in  the  section  401 
program.  An  attained  employability 
skills  outcome  includes  course 
completion  of  an  adult  basic  education 
program,  including  pre-apprenticeship 
programs.  English  as  a  second  language, 
or  remedial  and/or  supplemental  basic 
skills  course.  The  training  involved  in 
this  outcome  may  be  paid  for  from  JTPA 
section  401  funds  or  other  sources. 
[FR  Doc  91-316  Filed  1---91;  8:45  ami 
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reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register   National  Archives  and  Records 
Administration. 

Order  frjrn  Superintendent  of  Documenfs. 

V  S    Government  Printing  OW\cc. 
Washington,  m^.  20402-P32,-i. 


Superintendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:    *6788 

DYES 


Charge  your  order. 
It's  easy! 
To  fax  your  orders  and  inquiries.  202-275-0019 
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Grant  and  cooperative  agreement  awards: 

University  of  Florida.  850 

University  of  Florida  et  al..  850 
Grants  and  cooperative  agreements  availability,  etc.: 

Clean  coa;  technology  program,  855 

University  reactur  instrumentation  program,  850 

Engineers  Corps 

NOTICES 

Environmental  stalenients;  availability,  etc.; 
Merced  County  Streams  Project,  CA.  846 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Anzona,  828 
NOTICES 
.    Water  pollution  control: 

Public  water  supply  supervision  program — 
Michigan,  860 

Executive  Office  of  the  President 

See  Science  and  Technology'  Policy  Office 
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Export  Administration  Bureau 

NOTICES 

Meetings: 
Biotechnology  Technical  Advisory'  Committee,  843 

■^•derai  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospace  Technologies  of  Australia,  778 

Cessna.  781 

Fairchild.  779 
PROfOSED  RULES 
Air  traffic  operating  and  flight  rules: 

Phaseout  and  nonaddition  of  Stage  2  airplanes,  812 
Airworthiness  directives: 

McDonnell  Douglas,  806 

Messerschmitt-Bolkow-Blohm,  809 

Oi  Corp.,  811 
Rulemaking  petitions;  summary  and  disposition,  606 
NOTICES 
Exemption  petitions;  summary  and  disposition,  908 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Comparative  hearing  process  for  new  applicants,  787 
Radio  stations;  table  of  assignments: 

Illinois,  796 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

860 
Duplicating  services  contract;  Downtown  Copy  Center,  860 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  851 
Florida  Gas  Transmission  Co.,  851 
Great  Lakes  Gas  Transmission  Co.,  851 
Iroquois  Gas  Transmission  System.  LP..  852 
Kentucky  West  Virginia  Gas  Co.,  852 
KN  Energy,  Inc..  852 
North  Penn  Gas  Co..  853 
United  Gas  Pipe  Line  Co.,  853 

Federal  Maritime  Commission 

NOTICES 

Agreements  Filed,  etc.,  861 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
People's  Bank  of  Brevard,  Inc..  et  al..  862 
Philippine  Commercial  International  Bank,  861 
Valley  Bancorporation  Thrift  &  Sharing  Plan  et  al.,  862 
Valley  Financial  Services,  Inc.,  863 

Fish  and  Wildlife  Service  ^ 

RULES 

Endangered  and  threatened  species: 

Tuloloma  snail.  797 
Hunting  and  sport  fishing: 

Open-areas  hst.  additions;  and  refuge-specific  regulations, 
796 
NOTICES 

Fjidangered  and  threatened  species  permit  applications,  869 


Food  and  Drug  Administration 

NOTICES 

Advisory'  committees;  annual  reports:  availability,  863 
Biological  product  licenses: 
Health  Care  Plasma  Center,  Inc..  et  al.,  864 

Forest  Service 

M0T1CES 

Environmental  statements;  availability,  etc.: 
Shasta-Trinity  and  Six  Rivers  National  Forests.  CA.  842 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration;  Human  Development  Services  Office; 
National  Institutes  of  Health:  Social  Security 
Administration 

Health  Care  Financing  Administration 

NOTICES 

Medicaid; 
State  plan  amendments,  reconsideration;  hearings—  . 
New  York,  864 
Organization,  functions,  and  authority  delegations.  866 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  B56 

(2  documents) 
Decisions  and  orders,  857 

Housing  and  Urban  Development  Department 

RULES 

Public  and  Indian  housing: 
Indian  housing:  inapplicabi'ity  of  public  housing  rules.  918 

Human  Development  Services  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

866.  867 

(2  documents) 

Indian  Affairs  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
La  Posta  Recychng  Center,  CA.  916 

Interior  Department 

See  also  Fish  and  Wildlife  Sfrvice;  Indian  Affairs  Bureau: 
Land  Management  Bureeu;  National  Park  Service: 
Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Watch  duty-exemption  allocations  and  duty-refund 

entitlements  in  Virgin  Islands,  Guam,  American  Samoa, 
and  Northern  Mariana  Islands,  812 

Internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Examination  case  managers,  909 

International  Trade  Administration 

PROPOSED  RULES 

Watch  duty-exemption  program: 
Duty-exemption  allocations  and  duty-refund  entitlements 

in  Virgin  Islands,  Guam,  American  Samoa,  and 

Northern  Mariana  Islands,  812 
NOTICES 

Export  trade  certificates  of  review,  843 
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ADplications,  hearings,  determinations,  etc.: 
National  Institute  of  Standards  and  Technology  et  al.,  843 

International  Trade  Commission 

NOTICES 

Lmport  investigations: 
Automotive  fuel  caps  and  radiator  caps  and  related 

packaging  and  promotional  materials,  870 
Battery-powered  ride-on  toy  vehicles  and  components, 

871 
Heavy  forged  handtools  from  China,  872 
Polyethylene  terephthalate  film,  sheet,  and  strip  from 

Japan  and  Korea.  872 
Polymer  geogrid  products  and  processes,  873 
International  Harmonized  System  nomenclature;  possible 
modifications  review  procedures,  873 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 

Waybill  data:  release  for  use,  874 
Railroad  operation,  acquisition,  construction,  etc.; 

Illinois  Central  Corp.  et  al.,  874 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Thomas  Solvent  Co.  et  al..  875 

Land  IManagement  Bureau 

RULES 

Range  management: 

Wild  free-roaming  horse  and  burro  management — 
Prohibited  acts,  administrative  remedies,  and  penalties; 
private  maintenance  and  care  agreement 
cancellation,  786 
PROPOSED  RULES 
Minerals  management: 

Petroleum  placer  claims,  particularly  oil  shale  claims,  938 
NOTICES 
Meetings; 

Wild  Horse  and  Burro  Advisory  Board,  868 
Oil  and  gas  leases: 

Wyoming,  868 
Fealty  actions;  sales,  leases,  etc.: 

California,  869 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Space  Science  and  Applications  Advisory  Committee,  875 

National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Cancer  Institute.  867 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Washington.  Oregon,  and 
California,  836 
NOTICES 
Meetings: 

Mid-Atlantic  Fishery  Management  Council,  844 


National  Park  Service 

NOTICES 

National  Register  of  Historic  Places; 
Pending  nominations,  869 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

875 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

887 
Environmental  statements:  availability,  etc.: 

Washington  Public  Power  Supply  System,  BS: 
Meetings: 

Nuclear  Waste  Advisory  Committee,  888 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  888 
Applications,  hearings,  determinations,  etc.: 

Bamett  Industrial  X-Ray,  901 

University  of  Wisconsin-Madison,  904 

Personnel  Management  Office 

RULES 

Pay  administration: 
General  Schedule;  interim  geographic  adjustments,  771 

Postal  Service 

RULES 

Organization  and  administration; 
Court  selection  for  multiple  appeals,  785 

President's  Education  Policy  Advisory  Committee 

NOTICES 

Meetings.  906 

Public  Health  Service 

See  Food  and  Drag  Administration;  National  Institutes  of 
Health 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Sunshine  Act,  913 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
National  Critical  Technology  Panel.  906 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 

Price  stabilizing  to  facilitate  security  offer.  814 

Worid  securities  markets;  international  transactions: 
definitions,  820 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Global  Natural  Resources,  Inc.,  907 

National  Association  of  Securities  Dealers.  Inc..  906 

Social  Security  Administration 

NOTICES 

Meetings; 
Supplemental  Security  Income  Modernization  Project.  86- 
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Surface  Mining  Reciamatlon  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reciamoti.ir 

plan  submissions: 
Oklahoma,  782 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  re'  ianiation 
plan  submissions: 
Maryland,  822 

Thrift  Supervision  Office 

RULES 

Real  estate  appraisals;  uniform  standards,  correction,  ".^ 

PROPOSED  RULES 

Savings  associations: 
Capital — 

Interest  rate  risk  component;  correction.  806 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administratitm;  Urban 
Mass  Transportation  Administration 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Bureau;  Internal 

Revenue  Service;  Thrift  Supervision  Office 
NOTICES 
Notes,  Treasury; 

AH-1992  series,  908 

Q-1994  series,  908 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Donated  books  projects,  911 

Urt>an  Mass  Transportation  Administration 

RULES 

Buy  America  requirements: 
Amendments,  926 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

S  CFR  Part  531 

Pay  Under  the  General  Schedule; 
Interim  Geographic  Ad)ustment8 

AQENCY:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM]  is  issuing  interim 
regulations  on  the  interim  geographic 
adjustments  authorized  by  section  302  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA)  and 
Executive  Order  12736  of  December  12, 
1390.  The  interim  regulations  establish 
rules  for  applying  these  adjustments  to 
General  Schedule  employees  in  the 
following  Consolidated  Metropolitan 
Statistical  Areas  (CMSAs):  New  York- 
Northern  New  Jersey-Long  Island,  NY- 
N|-CT;  San  Francisco-Oakland-San 
Jose,  CA;  and  Los  Angeles-Anaheim- 
Riverside.  CA. 

DATES:  This  interim  rule  is  effective  on 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  January  1, 1991. 
Comments  must  be  submitted  on  or 
before  March  11. 1991. 
ADOMESSES:  Comments  may  be  sent  or 
delivered  to  Barbara  L.  Fiss,  Assistant 
Director  for  Pay  and  Performance, 
Personnel  Systems  and  Oversight 
Group.  U.S.  Office  of  Personnel 
Management,  room  7H28, 1900  E  Street. 
NW.,  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Cahill,  (202)  806-2858. 
SUPPLEMENTARY  INFORMATION:  Section 
302  of  the  Federal  Employees  Pay 
Comparabihty  Act  of  1990  (Pub.  L  101- 
509.  November  5. 1990)  authorized  the 
President,  at  his  discretion,  to  establish 
interim  geographic  adjustments  of  up  to 
8  percent  of  basic  pay  in  one  or  more 


consolidated  metropolitan  statistical 
areas  (CMSAs),  primary  metropoli'    i 
statistical  areas  (PMSAs).  and/or 
metropolitan  statistical  areas  (MS.As) 
tl-^at  meet  certain  criteria.  On  December 
12,  1990,  the  President  issued  Executive 
Order  12736,  establishing  interim 
geographic  adjustments  of  8  percent  in 
three  CMSAs  and  authorizing  OPM  to 
prescribe  regulations  governing  the 
application  of  interim  geographic 
adjustments  to  General  Schedule 
employees,  including  the  determmation 
of  what,  if  any,  intenm  geographic 
adjustment  shall  be  payable  to 
employees  receiving  special  salary 
rates. 

The  three  CMSAs  in  which  intenm 
geographic  adjustments  have  been 
authorized  by  the  President  are  New 
York-Northern  New  Jersey-Long  Island. 
IMY-NJ-CT;  San  Francisco-Oak!and-San 
Jose,  CA;  and  Los  Angeles-Anaheim- 
Riverside,  CA.  As  of  the  date  of 
publication  of  these  interim  regulations. 
these  CMSAs  are  defined  as  set  forth 
below. 

The  New  York-Northern  New  Jersey- 
Long  Island,  NY-NJ-CTCMSA  consists 
of  Bronx,  Kings,  New  York,  Putnam. 
Queens,  Richmond,  Rockland. 
Westchester,  Orange,  Nassau,  and 
Suffolk  counties  in  New  York;  Bergen, 
Passaic,  Hudson,  Hunterdon,  Middlesex, 
Somerset,  Monmouth,  Ocean,  Essex, 
Morris,  Sussex,  and  Union  Counties  in 
New  Jersey;  and  in  Connecticut— (1)  The 
following  parts  of  Fairfield  County:  the 
towns  of  Easton,  Fairfield,  Monroe, 
Stratford,  Trumbull,  Bethel,  Brookfield, 
New  Fairfield,  Newtovkm,  Redding, 
Ridgefield,  Sherman.  Weston.  Westport, 
Wilton,  Darien.  Greenwich,  New 
Canaan;  and  the  cities  of  Bridgeport. 
Shclton.  Danbury.  Norwalk,  and 
Stamford;  (2)  the  towns  of  Beacon  Falls, 
Oxford,  and  Seymour  and  the  cities  of 
Ansonia,  Derby,  and  Milford  in  New 
Haven  County;  and  (3)  the  towns  of 
Bridgewater  and  New  Milford  in 
Litchfield  County, 

The  San  Francisco-Oakland-San  Jose. 
CA  CMSA  consists  of  Alameda,  Confa 
Costa,  Marin,  San  Francisco,  San  Mateo. 
Santa  Clara.  Santa  Cruz,  Sonom.a,  Napa. 
and  Solano  counties. 

The  Los  Angeles-Anaheiw-Riverside. 
CMSA  consists  of  Orange,  Los  Angeles, 
Ventura,  Riverside,  and  San  Bernardino 
counties. 

Under  the  interim  regulations,  an 
employee  in  one  of  the  three  CMSAs 


p.iid  according  to  the  Genpra!  Scht  clip 
will  be  entitled  to  an  ad|uf  tment  of  8 
percent.  Similarly,  an  prnpioytr  m  one 
of  the  three  CMSAs  receiving  a 
nationwide  or  worldwide  speorti  s:;lary 
rd*e  under  part  530  of  title  5.  C:ode  of 
Federal  Regulations,  will  be  er,:  ilea  to 
an  8  percent  adjustment  m  addition  to 
the  special  salary  rate 

Nationwide  and  worldwide  special 
s.ilary  rates,  unlike  local  specsci  "-.narv 
rates,  are  not  established  on  the  basis  of 
local  labor  market  factors.  However, 
l.ical  special  sblar>  rates  are  set  at  a 
level  relative  to  the  local  labor  market. 
Therefore,  the  interim  regulations 
p'ovide  that  the  interim  geographic 
a  iiustmcnt  for  an  employee  in  one  of 
the  three  CMS.'Xs  receiving  a  local 
special  salary  rate  will  be  offset  bv  the 
amount  of  the  special  salary  rate  In  no 
case,  however,  will  an  employee  receive 
less  than  8  percent  above  his  or  her 
Genera!  Schedule  pay  rate. 

The  statute  provides  that  adiusted 
rates  of  pay  will  be  considered  basic 
pay  for  purposes  of  computing 
retirement  deductions  and  benefits,  life 
insurance  premiums  and  benefits,  and 
premium  pay.  The  intenm  regulations 
piovide  that"  the  adjusted  rates  also  will 
he  considered  basic  pay  for  the  purpose 
of  computing  an  employee's  entitlement 
to  severance  pay  under  subpart  G  of 
part  550  of  title  5.  Code  of  Federal 
Regulations.  Finally,  the  in'enm 
regulations  prescnbe  methods  for 
cenving  annual,  hourly,  biweekly,  and 
d.iily  adjusted  rates  of  basic  pay 
consistent  with  the  requirements  for 
computing  rates  of  basic  pay  uiider  5 
I'S.C,  5504 

Pursuant  to  section  553Mli3i  o!  tilie  5. 
United  States  Code.  1  find  that  good 
cause  exists  for  making  this  rule 
effective  in  less  than  30  days.  The  30- 
dav  delay  in  the  effective  date  is  being 
wa'ived  because  the  effective  date  of  the 
edjusted  rates  of  pay  was  established  ^ 
by  the  President  as  the  first  pay  period 
beginning  on  or  after  January  1.  1991. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  ^[n) 
of  E,0,  12291.  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  wui  rot 
have  a  significant  economic  impact  or  a 
substantial  number  of  small  entities 
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because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  531 

Government  employees.  Wajjes, 
Administrative  practice  and  procedure. 

U.S  Office  of  Pprsonnt'l  Management. 
Constance  Berr>'  Newman. 
Director 

Accordingly.  0PM  is  amending  part 
531  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows; 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531  is 
revised  to  read  as  follows: 

Aulhorit)'.  5  U  S  C.  5115.  5338.  and  chapter 
54;  subpart  A  iMUcd  under  section  529  of  Piib. 
L  101-509  and  EO  12736;  subpart  B  also 
issued  under  5  U.S.C.  53051q),  5333(a),  5334(a). 
5402.  and  section  203  of  E.O  11721.  m.s 
amended.  sul)part  C  also  issued  under  5 
U.S  C.  5333(b|  and  section  404  of  E.O  11721. 
as  amended,  subpart  D  aho  issued  under  5 
U  S.C.  5301.  5335.  and  section  402  of  EG 
11721.  as  amended,  sulipart  E  also  issued 
under  5  U  S.C.  5338  and  section  403  of  E.O. 
11721.  as  amended. 

2.  Subpart  A  is  added  to  read  as 
follows; 

Sut>paii  A— Intarim  Qvo^raphlc 
Ad|u«tments 

Sec 

531  101     Dennitions. 

531  102    Computation  of  hourly,  daily. 

weekly,  and  biweekly  adjusted  rates  of 

pay. 
.531  103    Administration  of  adjusted  rates  of 

pay 
531104     Reports 
531  105    Effect  of  interim  geographic 

adiustments  on  retention  payments 

under  FBI  demonstration  project. 

Subpart  A— Interim  Geographic 
Adluatmenta 

§  S3 1. 101    Deflnttions. 

In  this  subpart; 

Adiusted  annual  rate  of  pay  means  an 
employee's  scheduled  annual  rate  of  pay 
multiplied  by  1.08  and  rounded  to  the 
nearest  whole  dollar,  counting  50  cents 
and  over  as  a  whole  dollar. 

Employee  means  an  employee  in  a 
position  to  which  subchapter  III  of 
chapter  53,  United  States  Code,  applies, 
whose  official  duty  station  is  located  in 
an  interim  geographic  adjustment  area, 
including  an  employee  covered  by  the 
Performance  Management  and 
Recognition  System  and  an  employee  in 
a  position  authorized  by  5  CFR 
213.3102(w)  whose  rate  of  basic  pay  is 
established  under  the  General  Schedule 

General  Schedule  means  the  basic 
pay  schedule  established  under  5  U.S.C. 
5332.  as  adjusted  by  the  President. 


Interim  geographic  adjustment  area 
means  any  of  the  following 
Consolidated  Metropolitan  Statistical 
Areas  (CMSAs).  as  defined  by  the 
Office  of  Management  and  Budget 
(0MB): 

(a)  New  York-Northern  New  Jersey- 
Long  Island.  NY-N)-CT; 

(b)  San  Francisco-Oakland-Sen  Jose, 
CA:  or 

(c)  Los  Angeles-Anaheim-Riverside. 

CA. 

Local  special  salary  rate  means  a 
special  salary  rale  established  under 
part  530  of  this  chapter  for  one  or  more 
locations,  but  not  for  all  locations 
nationwide  or  worldwide. 

Official  duty  station  means  the  duty 
station  for  an  employee's  position  of 
record  as  indicated  on  his  or  her  most 
recent  notification  of  personnel  action. 

Scheduled  annual  rate  of  pay 
means — 

(a)  The  General  Schedule  rate  of  basic 
pay  (or  a  nationwide  or  worldwide 
special  salary  rate  under  part  530  of  this 
chapter,  where  applicable)  for  the 
employee's  grade  and  step,  exclusive  of 
additional  pay  of  any  kind; 

(b)  For  an  employee  covered  by  the 
Performance  Management  and 
Recognition  System  who  is  receiving  a 
local  special  salary  rate,  the  rate  of  pay 
resulting  from  the  following 
computation — 

(1)  Subtract  the  dollar  amount  for  step 
1  of  the  employee  s  grade  on  the  special 
salary  rate  schedule  from  the  dollar 
amount  for  the  employee's  special 
salary  rate;  and 

(2)  Add  the  result  of  paragraph  (b)(1) 
to  the  dollar  amount  for  step  1  of  the 
employee's  grade  on  the  General 
Schedule;  or 

(c)  The  retained  rate  of  pay  under  part 
536  of  this  chapter,  where  applicable, 
exclusive  of  additional  pay  of  any  kind. 

§  531.102    Computation  of  ttourly,  dally, 
weekly,  and  biweekly  adiusted  rate*  of  pay. 

When  it  18  necessary  to  convert  the 
adjusted  annual  rate  of  pay  to  an  hourly, 
daily,  weekly,  or  biweekly  rate,  the 
following  methods  apply; 

(a)  To  derive  an  hourly  rate,  divide 
the  adjusted  annual  rate  of  pay  by  2,087 
and  round  to  the  nearest  cent,  counting 
one-half  cent  and  over  as  a  whole  cent; 

(b)  To  derive  a  daily  rate,  multiply  the 
hourly  rate  by  the  number  of  daily  hours 
of  service  required; 

(c)  To  derive  a  weekly  or  biweekly 
rate,  multiply  the  hourly  rate  by  40  or  80. 
as  the  case  may  be. 

§  S3 1 . 1 03    Administration  of  adiusted  ratee 
of  pay. 

(a)  An  employee  is  entitled  to  be  paid 
the  greater  of — 


(1)  The  adjusted  annual  rate  of  pay;  or 

(2)  Mis  or  her  rate  of  basic  pay 
(including  a  local  special  salary  rate, 
where  applicable),  without  regard  t6  any 
adjustment  under  this  section. 

(b)  An  adjusted  rate  of  pay  is 
considered  iDasic  pay  for  purposes  of 
computing — 

(1)  Retirement  deductions  and 
benefits  under  parts  831.  841,  842,  843. 
and  844  of  this  chapter; 

(2)  Life  insurance  premiums  and 
benefits  under  parts  870.  871,  872,  and 
873  of  this  chapter: 

(3)  Premium  pay  under  subparts  A  and 
I  of  part  550  of  this  chapter  (including 
the  computation  of  limitations  on 
premium  pay  under  5  U.S.C.  5547. 
overtime  pay  under  5  U.S.C.  5542(a). 
compensatory  time  off  under  5  U.S.C. 
5543,  and  standby  duty  pay  under  5 
U.S.C.  5545(c)(1));  and 

(4)  Severance  pay  under  subpart  G  of 
part  550  of  this  chapter. 

(c)  When  an  employee's  official  duty 
station  is  changed  from  a  location  not  in 
an  interim  geographic  adjustment  area 
to  a  location  in  an  interim  geographic 
adjustment  area,  payment  of  the 
adjusted  rate  of  pay  begins  on  the 
effective  date  of  the  change  in  official 
duty  station. 

(d)  An  adjusted  rate  of  pay  is  paid 
only  for  those  hours  for  which  an 
employee  is  in  a  pay  status. 

(e)  An  adjusted  rate  of  pay  shall  be 
adjusted  as  of  the  effective  date  of  any 
change  in  the  applicable  scheduled  rate 
of  pay. 

(f)  Except  as  provided  in  paragraph  (g) 
of  this  section,  entitlement  to  an 
adjusted  rate  of  pay  under  this  subpart 
terminates  on  the  dale — 

(1)  An  employee's  official  duty  station 
is  no  longer  located  in  an  interim 
geographic  adjustment  area; 

(2)  An  employee  moves  to  a  position 
not  covered  by  this  subpart; 

(3)  An  employee  separates  from 
Federal  service;  or 

(4)  An  employee's  local  special  salary 
rate  exceeds  his  or  her  adjusted  rate  of 
pay. 

(g)  In  the  event  of  a  change  in  the 
geographic  area  covered  by  a  CMSA, 
the  effective  date  of  a  change  in  an 
employee's  entitlement  to  an  adjusted 
rate  of  pay  under  this  subpart  shall  be 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  the  date  on  which 
a  change  in  the  definition  of  a  CMSA  is 
made  effective. 

(h)  Payment  of,  or  an  increase  in.  an 
adjusted  rate  of  pay  is  not  an  equivalent 
increase  in  pay  within  the  meaning  of 
section  5335  of  title  5,  United  States 
Code. 
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(i)  An  adjusted  rate  of  pay  is  included 
in  an  employee's  "total  remuneration," 
as  defined  in  S  551.511(b)  of  this  chapter, 
and  "straight  time  rate  of  pay."  as 
defined  in  S  551.512(b)  of  this  chapter, 
for  the  purpose  of  computations  under 
the  Fair  Labor  Standards  Act  of  1938.  as 
amended. 

(j)  Termination  of  an  adjusted  rate  of 
pay  under  paragraph  (f)  of  this  section  is 
not  an  adverse  action  for  the  purpose  of 
subpart  D  of  part  752  of  this  chapter. 

f  531.104    Reports. 

The  Office  of  Personnel  Management 
may  require  agencies  to  report  pertinent 
information  concerning  the 
administration  of  payments  under  this 
subpart. 

§  53 1 . 1 05    Effect  of  Interim  geograohic 
rdjustments  on  retentton  payments  under 
FBI  demonstration  prolecL 

As  required  by  section  406  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (Pub.  L  101-509),  a  retention 
payment  payable  to  an  employee  of  the 
New  York  Field  Division  of  the  Federal 
Bureau  of  Investigation  under  section 
601(a)(2)  of  Pubhc  Law  100-^53.  as 
amended,  shall  be  reduced  by  the 
amount  of  any  interim  geographic 
adjustment  payable  to  that  employee 
under  this  subpart.  For  the  purpose  of 
applying  this  section,  the  amount  of  the 
interim  geographic  adjustment  shall  be 
determined  by  subtracting  the 
employee's  scheduled  annual  rate  of  pay 
from  his  or  her  adjusted  aimual  rate  of 
pay. 
[FR  Doc  91-542  Filed  1-6-91;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  58 
[DA  90-281 

Grading  and  Inspecticn,  General 
Spactficatlona  for  Approved  Hanta 
and  Standards  for  Grades  of  Dairy 
Products;  Revision  of  i}9eT  Fees 

agency:  Agricultiiral  Marketing  Service, 

USDA. 

ACTION:  Final  rule 

SUIMMARY:  The  Agricultural  Marketing 
Service  is  increasing  the  fees  charged 
for  services  provided  under  the  dairy 
grading  program.  The  program  ia  a 
voluntary,  user  fee  program  conducted 
under  the  authority  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended.  This 
action  increases  the  hourly  rate  to  S36.00 
per  hour  for  continuous  resident  services 


and  S41.00  per  hour  for  nonresident 
services  between  the  hours  of  6  a.m.  and 
6  p.m.  These  fees  represent  a  S2.00  per 
hour  increase  for  resident  services  and  a 
S3.00  per  hour  increase  for  nonresident 
services.  The  fee  for  nonresident 
services  between  the  hours  of  6  p.m.  and 
6  a.m.  is  $45.00  per  hour,  which 
represents  an  increase  of  S3.20  pt  r  hour 
The  purpose  of  the  fee  increases  is  to 
cover  the  increase  in  Federal  salaries 
that  becomes  effective  on  January  13. 
1991;  and  to  cover  severance, 
unemployment,  and  relocation  costs 
associated  with  recent  restructuring  of 
the  program. 

EFFECTIVE  DATE:  January  13.  1991. 
FOR  FURTHER  INFORMATION  COffTACT: 
L>Tin  G  Boerger.  Marketing  Specialist, 
USDA/AMS/ Dairy  Division.  Dairy 
Grading  Section.  Room  2750  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  382-9381. 
SUPPLEWIENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  a  "non-major"  rule  under 
the  criteria  contained  therein. 

The  final  rule  also  has  been  reviewed 
in  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  and 
the  Administrator.  Agricultural 
Marketing  Service,  has  determined  that 
i'  will  not  have  a  significant  economic 
i.mpact  on  a  substantial  number  of  small 
entities.  The  changes  will  not 
FignifiCantly  affect  the  cost  per  unit  for 
jirading  and  inspection  services.  The 
Agricultural  Marketing  Service 
estimates  that  overall  this  rale  will  yield 
an  additional  $242,000  dunng  1991.  The 
Agency  does  not  believe  the  increases 
will  affect  competition.  Furthermore,  the 
dairy  grading  program  is  a  voluntary 
program. 

The  Agricultural  Marketing  Act  of 
1946.  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  facilitate  rr.arketing  and 
help  consumers  obtain  the  quahty  of 
dairy  products  they  desire  The  .Act 
provides  that  reasonable  fees  he 
collected  from  the  users  of  the  services 
to  cover  as  nearly  as  practicable  the 
cost  of  maintaining  the  program. 

Since  the  costs  of  the  grading  program 
,3 re  covered  entirely  by  user  fees  it  is 
(  ssentiai  that  fees  be  increased  when 
program  costs  exceed  revenues.  Program 
restructuring  has  resulted  in  revenues  in 
f  loser  balance  to  procram  obligations. 
Federal  salaries  will  increase  by  4.1 
percent  on  January  13. 1991.  Also, 
nonsalary  costs  are  projected  to  rise  by 
5  pcrcf^nt  cr  more  during  1991.  In 


addition,  the  increased  fees  are  needed 
to  cover  relocation,  severance  and 
unemployment  costs  associated  with 
recent  dairy  grading  program 
restructunng.  The  current  fees  which 
became  effective  on  January  28. 1990. 
will  not  cover  these  increased  costs. 

The  operating  costs  for  FY  1991  are 
projected  to  exceed  revenues  by 
approximately  S242.000.  An  increase  of 
S2.00  per  hour  for  the  resident  program 
and  a  $3.00  per  hour  increase  for  the 
nonresident  program  shouid  cover  the 
increased  costs.  We  are  increasing  the 
resident  fee  from  $34.00  to  $36.00  per 
hour,  and  the  nonresident  fees  from 
$j8.00  to  $41.00  per  hour  between  the 
Y  ours  of  6  a.m.  and  6  p.m.  and  from 
S41.80  to  $45.00  per  hour  between  6  p.m. 
and  6  a.m. 

Program  Changes  Adopted  in  the  Final 
Rule 

This  document  makes  the  following 
changes  m  the  regulations  implementing 
the  dairy  inspection  and  grading 
p'Ogram; 

1.  Increases  the  hourly  fee  for 
nonresident  services  from  $38.00  to 
S-il.OO  for  services  performed  between  6 
a.m.  and  6  p.m.  and  from  $41.80  to  $45.00 
for  services  performed  between  6  p.m. 
and  6  a.m. 

The  nonresident  hourly  rate  is 
charged  to  users  who  request  an 
inspector  or  grader  for  particular  dates 
and  amounts  of  time  to  perform  specific 
jcrading  and  inspection  activities.  These 
users  of  nonresident  services  are 
charged  for  the  amount  of  time  required 
to  perform  the  task  and  undertake 
related  travel,  plus  travel  costs. 
2.  Increases  the  hourly  fee  for 
continuous  resident  services  from  $34.00 
to  S36.00. 

The  resident  hourly  rate  is  charged  to 
those  who  are  using  grading  and 
i.nspecticn  services  performed  by  an 
inspector  or  grader  assigned  to  a  plant 
on  a  continuous,  year-round,  resident 
basis. 
Response  to  Indu8tT>'  Comments 

A  rulemaking  document  proposing  the 
changes  discussed  above  was  published 
in  the  Federal  Register  on  October  22. 
1990  (55  FR  425~51.  A  30-day  comment 
period  was  provided  so  that  interested 
persons  could  submit  comments  on  the 
proposed  changes.  The  Agency  received 
one  comment  from  a  dairy  farmer 
cooperative  on  the  proposed  changes. 
The  commentor  expressed  concern  that 
the  proposed  increases  are  excessive, 
are  unjustified,  are  not  consistent  with 
the  need  to  control  costs  at  all  levels  of 
government,  and  are  not  consistent  with 
the  attitude  and  policies  of  the 
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Department  in  administering  other 
programs  which  apply  to  the  dairy 
industry. 

The  Agricultural  Marketing  Service 
can  appreciate  the  commentor's  concern 
about  keeping  program  costs  at  a 
reasonable  level.  Every  effort  has  been 
made  to  do  this.  However,  recognition 
must  be  given  to  the  fact  that  program 
costs  are  increasing.  It  is  the  intent  of 
the  Agricultural  Marketing  Act  of  1946 
that  fees  collected  for  grading  and 
inspection  services,  in  addition  to  being 
reasonable,  cover  the  costs  of  the 
services  as  nearly  as  may  be 
practicable.  Accordingly,  the  fee 
increase  as  proposed,  is  adopted  in  this 
final  rule. 

Pursuant  to  5  U.S.C.  553,  it  is  hereby 
found  that  good  cause  exists  for  not 
delaying  the  effective  date  of  this  action 
until  30  days  after  publication  of  this 
final  rule  in  the  Federal  Register.  A 
revenue  shortfall  warrants  putting  the 
higher  rates  into  effect  on  January  13, 
1991.  The  increase  in  fees  is  essential  for 
effective  management  and  operation  of 
the  program,  and  to  satisfy  the  intent  of 
the  Agricultural  Marketing  Act  of  1946. 
A  proposed  rule  setting  forth  the  fee 
increases  adopted  herein  was  published 
in  the  Federal  Register  on  October  22. 
1990.  Therefore,  the  provisions  of  this 
final  rule  are  known  to  interested 
parties. 

List  of  Subjects  in  7  CFR  Part  58 

Food  grades  and  standards.  Dairy 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  58  is  amended  by 
revising  subpart  A  to  read  as  follows: 

PART  58-{  AMENDED] 

Subpart  A— Regulations  Governing  the 
Inspection  and  Grading  Services  of 
Manufactured  or  Processed  Dairy 
Products 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  Sees  202-208.  60  Stat.  1067.  at 
amended;  7  U.S.C.  1621-1627,  unless 
otherwise  noted. 

2.  Section  58.43  is  revised  to  read  as 
follows: 

S  sa.43    P—  for  inspection,  gradlrtg,  and 


Except  as  otherwise  provided  in 
{  58.43  and  $  S  58.38  through  58.46. 
charges  shall  be  made  for  inspection, 
grading,  and  sampling  service  at  the 
hourly  rate  of  $41.00  for  service 
performed  between  6  a.m.  and  6  p.m., 
and  $45.00  for  service  performed 
between  8  p.m.  and  6  a.m.,  for  the  time 
required  to  perform  the  service 


calculated  to  the  nearest  l5-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  inspector  and 
grader  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request  or 
certificate  issued. 

3.  Section  58.45  is  revised  to  read  as 
follows: 

S  5t.4S    Fees  tor  continuous  resident 


Irrespective  of  the  fees  and  charges 
provided  in  5  5  58.39  and  58.43,  charges 
for  the  inspectorfs)  and  graderfs) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 
$36.00  per  hour  for  services  performed 
during  the  assigned  tour  of  duty. 
Charges  for  service  performed  in  excess 
of  the  assigned  tour  of  duty  shall  be 
made  at  a  rate  of  1 V^  times  the  rate 
stated  in  this  section. 

Signed  at  Washington.  DC,  on  fanuary  3, 
1991 

Kenaeth  C.  Clayton. 
Acting  Admwistrator. 
(FR  Doc  91-433  Filed  1-8-91;  8:45  am] 
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7  CFR  Part  907 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Termination  of  Weekly  Levels  of 
Volume  Regulation  tor  the  1990-91 
Season 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  terminates 
Navel  Orange  Regulation  720  (55  FR 
50157),  which  established  weekly  levels 
of  volume  regulation  for  Cahfomia- 
Arizona  navel  oranges  for  the  1990-91 
season.  This  action  is  needed  because  of 
extreme  cold  temperatures  that  have 
prevailed  throughout  the  production 
area  during  the  last  several  days, 
causing  severe  freeze  damage  to  the 
navel  orange  crop.  This  action  was 
unanimously  recommended  by  the 
Navel  Orange  Administrative 
Committee  (Committee),  which  locally 
administers  the  marketing  order 
covering  navel  oranges  grown  in 
Arizona  and  a  designated  part  of 
Cahfomia. 

EFFHCTIVE  DATE:  January  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T  Pello.  .Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2524-S,  P.O. 


Box  96456,  Washington,  DC  20090-6456: 
telephone:  (202)  +47-8139. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  issued  under  Marketing  Order 
No.  907  (7  CFR  part  907).  as  amended, 
regulating  the  handling  of  navel  oranges 
grown  in  Arizona  and  a  designated  part 
of  California,  hereinafter  referred  to  as 
the  "order."  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  reqairaments  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  4,070  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  California- 
Arizona  navel  oranges  may  be  classified 
as  small  entities. 

The  declaration  of  policy  in  the  Act 
includes  a  provision  concerning 
establishing  and  maintaining  such 
orderly  marketing  conditions  as  will 
provide,  in  the  interest  of  producers  and 
consumers,  an  orderiy  How  of  the  supply 
of  a  commodity  throughout  the  normal 
marketing  season  to  avoid  unreasonable 
fluctuations  in  supphes  and  prices. 
Limiting  the  quantity  of  California- 
Arizona  navel  oranges  that  each  handler 
may  handle  on  a  weekly  basis  was 
expected  to  contribute  to  the  Act's 
objectives  of  orderly  marketing  and 
improving  producers'  returns. 
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A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1990-91  season  was  published  in  the 
September  6, 1990.  issue  of  the  Federal 
Register  (55  FR  36653).  That  rule 
provided  interested  persons  the 
opportunity  to  comment  until  October  9, 
1990.  on  the  need  for  regulation  during 
the  1990-91  season,  the  proposed 
shipping  schedule,  and  other  factors 
relevant  to  the  implementation  of  such 
regulations.  A  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  December  5, 1990,  (55  FR 
50157),  implementing  the  shipping 
schedule,  as  revised,  for  the  season. 
On  the  night  of  December  19,  sub- 
freezing  temperatures  prevailed 
throughout  the  production  area  and 
continued  for  several  days.  On  the 
nights  of  December  20  and  21,  low 
temperatures  of  17  and  18  degrees  were 
reported  over  much  of  the  San  Joaquin 
Valley  of  California.  Central  California 
appears  to  have  experienced  its  worst 
freeze  since  1937.  The  weather  pattern 
of  dry  air  along  with  low  sugar  content 
in  the  oranges  in  the  San  Joaquin  Valley 
seem  to  ensure  very  serious  or  total 
damage  to  the  current  crop  of  navel 
oranges. 

The  Committee  met  publicly  on 
December  26, 1990,  in  Newhall, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  unanimously  recommended 
suspending  volume  regulation  for 
California-Arizona  navel  oranges  for  the 
remainder  of  the  1990-91  season.  The 
Committee  reported  that  this  action  was 
necessary  because  of  extreme  cold 
temperatures  that  have  prevailed 
throughout  the  production  area  during 
the  last  several  days,  causing  severe 
d.image  to  the  navel  orange  crop. 
The  Department  reviewed  the 
Committee's  recommendation  and 
concluded  that  because  of  the 
anticipated  levels  of  freeze  damage  to 
the  navel  orange  crop,  suspension  of 
volume  regulation  for  the  remainder  of 
the  1990-91  season  is  appropriate.  Thus, 
this  final  rule  terminates  Navel  Orange 
Regulation  720. 

Removing  limitations  on  the  quantity 
of  navel  oranges  that  may  be  shipped 
for  the  remainder  of  the  1990-91  season 
would  be  consistent  with  the  provisions 
of  the  marketing  order  and  in  the 
interest  of  producers  and  consumers. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  continued 
implementation  of  Navel  Orange 
Regulation  720,  the  Administrator  of  the 
AMS  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities  and  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Moreover,  pursuant  to  5  U.S.C.  553,  it 
is  found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  on  this  action,  engage 
in  further  public  procedure  with  respect 
to  this  amendment  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  This 
is  because  this  action  relieves  volume 
restrictions  on  handlers  for  the 
remainder  of  the  1990-91  season. 

In  addition,  information  needed  for 
the  formulation  of  ihe  basis  for  this 
action  was  not  available  until  December 
26, 1990.  Further,  interested  persons 
were  given  an  opportunity  to  submit 
information  and  views  on  this  action  at 
an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  action  effective  as 
specified. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreementstOranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows: 

Authority:  Sections  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§907.1020    (Removed) 

2.  Section  907.1020  (Navel  Orange 
Regulation  720)  is  removed. 

Dated:  January  3. 1991. 

Robert  C.  Keeney. 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  91-432  Filed  1-8-91:  8:45  am) 

BILUNO  CODE  M10-<»-M 


7  CFR  Part  907 

[Navel  Orange  Reg.  720,  Amdt.  4] 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California;  Weekly 
Levels  of  Volume  Regulation  for  the 
1990-91  Season 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUMMARY:  This  final  rule  amends  Navel 
Orange  Regulation  720  (55  FR  50157)  by 
suspending  volume  regulation  for 


California-Arizona  navel  oranges  during 
the  period  from  December  21  through 
December  27, 1990.  This  action  is 
needed  because  of  extreme  cold 
temperatures  that  have  prevailed 
throughout  the  production  area  during 
that  week,  causing  severe  freeze  damage 
to  the  navel  orange  crop.  This  action 
was  recommended  by  the  Navel  Orange 
Administrative  Committee  (Committee) 
which  locally  administers  the  marketing 
order  covering  navel  oranges  grown  in 
Arizona  and  a  designated  part  of 
California. 

EFFECTIVE  DATES:  Regulation  720. 
Amendment  4.  (7  CFR  part  907)  is 
effective  for  the  period  from  December 
21  through  December  27, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello.  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2524-S.  P.O. 
Box  96456,  Washington.  DC.  2009(>-«456; 
telephone:  (202)  447-8139. 
SUPPt£MENTARY  INFORMATION:  This 
amendment  is  issued  under  Marketing 
Order  No.  907  (7  CFR  part  907),  as 
amended,  regulating  the  handling  of 
navel  oranges  grown  in  Arizona  and  a 
designated  part  of  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended.  (7  U  S  C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  ovm  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  4.070  producers  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (SBA) 


778 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday.  January  9.  1991  /  Rules  and  Regulations 


(13  CFR  121.601)  a«  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  California- 
Arizona  navel  oranges  may  be  classified 
as  small  entities. 

The  declaration  of  policy  in  the  Act 
includes  a  provision  concerning 
establishing  and  maintaining  such 
orderly  marketing  conditions  as  will 
provide,  in  the  interest  of  producers  and 
consumers,  an  orderly  fiow  of  the  supply 
of  a  commodity  throughout  the  normal 
marketing  season  to  avoid  unreasonable 
fluctuations  in  supplies  and  prices. 
Limiting  the  quantity  of  California- 
Arizona  navel  oranges  that  each  handler 
may  handle  on  a  weekly  basis  is 
expected  to  contribute  to  the  Act's 
objectives  of  orderly  marketing  and 
improving  producers'  returns. 

The  Committee  conducted  a  telephone 
vote  on  December  24, 1990.  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and  unanimously 
recommended  amending  Navel  Orange 
Regulation  720  (55  FR  50157)  by 
suspending  volume  regulation  for  the 
week  ending  on  December  27. 1990.  The 
Committee  reported  that  this  action  was 
necessary  because  of  extreme  cold 
temperatures  that  have  prevailed 
throughout  the  production  area  during 
that  week,  causing  severe  damage  to  the 
navel  orange  crop. 

The  Department  reviewed  the 
Committee's  recommendation  in  light  of 
the  Committee's  projections  as  set  forth 
in  its  1990-91  marketing  pohcy  and  as 
previously  established  in  Navel  Orange 
Regulation  720.  The  Department 
concluded  that  because  of  the 
anticipated  levels  of  freeze  damage  to 
the  navel  orange  crop,  suspension  of 
volume  regulation  for  the  week  ending 
on  December  27, 1990.  is  appropriate. 

During  the  week  ending  on  December 
13, 1990,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  2^2.000  carions 
compared  with  2.290.000  cartons  shipped 
during  the  week  ending  on  December  14. 
1989.  Export  shipments  totaled  220.000 
cartons  compared  with  195.000  cartons 
shipped  during  the  week  ending  on 
December  14. 1989.  Processing  and  other 
uses  accounted  for  489.000  cartons 
compared  with  486.000  cartons  shipped 
during  the  week  ending  on  December  14. 
1989. 

Fresh  domestic  shipments  to  date  this 
season  total  9.524,000  cartons  compared 
with  11,007.000  cartons  shipped  by  this 
time  last  season.  Export  shipments  total 
1,036,000  cartons  compared  with 
1.393,000  cartons  shipped  by  this  time 
last  season.  Processing  and  other  use 


shipments  total  2.014,000  cartons 
compared  with  2,670.000  cartons  shipped 
by  this  time  last  season. 

For  the  week  ending  on  December  13, 
1990.  regulated  shipments  of  navel 
oranges  to  fresh  domestic  markets  were 
2.185.000  cartons  on  an  adjusted 
allotment  of  1.981,000  cartons  which 
resulted  in  net  overshipments  of  204,000 
cartons.  Regulated  shipments  for  the 
period  from  December  14,  through 
December  20, 1990,  are  estimated  at 
1.945,000  cartons  on  an  adjusted 
allotment  of  1,715,000  cartons.  Thus, 
overshipments  of  230.000  cartons  could 
be  carried  forward  into  the  week  ending 
on  December  27, 1990. 

The  average  fob.  shipping  point  price 
for  the  week  ending  on  December  13. 
1990.  was  $8.58  per  carton  based  on  a 
reported  sales  volume  of  1,454,000 
cartons  compared  with  last  week's 
average  of  $8.73  per  carton  on  a  reported 
sales  volume  of  1,369,000  cartons.  The 
season  average  f.o.b.  shipping  point 
price  to  date  is  $9.24  per  carton.  The 
average  fob  shipping  point  prices  for 
the  week  ending  on  December  14, 1989. 
was  $7.69  per  carton;  the  season  average 
fob.  shipping  point  price  at  this  time 
last  year  was  $ftl0. 

The  Department's  Market  News 
Service  reported  that,  as  of  December 
21,  demand  for  California-Arizona  navel 
oranges  was  good  and  the  market  was 
"about  steady"  for  all  grades  and  sizes. 
Sales  for  later  delivery  were  being 
booked  on  the  basis  of  price  at  the  time 
of  shipment  due  to  concerns  over 
anticipated  sub  freezing  temperatures 
for  the  next  several  nights. 

Removing  limitations  on  the  quantity 
of  navel  oranges  that  may  be  shipped 
during  the  period  from  December  21 
through  December  27, 1990,  would  be 
consistent  with  the  provisions  of  the 
marketing  order  and  in  the  interest  of 
producers  and  consumers. 

Based  on  considerations  of  supply  and 
market  conditions,  and  the  evaluation  of 
alternatives  to  the  implementation  of 
this  volume  regulation,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  this  action  will  tend  to  effectuate 
the  declared  policy  of  the  Act. 

A  proposed  rule  regarding  the 
implementation  of  volume  regulation 
and  a  proposed  shipping  schedule  for 
California-Arizona  navel  oranges  for  the 
1990-91  season  was  published  in  the 
September  6, 1990.  issue  of  the  Federal 
Register  (55  FR  36653).  That  rule 
provided  interested  persons  the 
opportunity  to  comment  until  October  9, 
1990,  on  the  need  for  regulation  during 
the  1990-91  season,  the  proposed 


shipping  schedule,  and  other  factors 
relevant  to  the  implementation  of  such 
regulations.  A  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  December  5, 1990,  (55  FR 
50157),  implementing  the  shipping 
schedule,  as  revised,  for  the  season. 
Amendments  may  be  warranted  to  that 
final  rule  throughout  the  season  based 
on  analysis  of  the  prevailing  marketing 
conditions  and  available  data. 

Accordingly,  this  final  rule  amends 
Navel  Orange  Regulation  720  (55  FR 
50157)  by  suspending  volume  regulation 
for  California-Arizona  navel  oranges 
during  the  period  from  December  21 
through  December  27, 1990. 

Moreover,  pursuant  to  5  U.S.C.  553.  it 
is  found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  on  this  action,  engage 
in  further  public  procedure  with  respect 
to  this  amendment  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register.  This 
is  because  there  is  insufficient  time 
between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  Act. 

In  addition,  information  needed  for 
the  formulation  of  the  basis  for  this 
action  was  not  available  under 
December  24. 1990.  and  this  action 
needs  to  be  effective  for  the  regulatory 
week  which  began  on  December  21, 
1990.  Handlers  have  been  apprised  of  its 
provisions  and  effective  time.  It  is 
necessary,  therefore,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  this  regulatory  provision 
effective  as  specified. 

Ust  of  SubjecU  In  7  CFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  907  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
part  907  continues  to  read  as  follows;  - 

Authority:  Sees.  1-19.  48  Sfat.  31,  as 
amended:  7  U.S.C.  601-674. 

NotK  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  Section  907.1020  is  amended  by 
republishing  the  introductory  text  and 
revising  paragraph  (c)  to  read  as 

follows; 
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§  907.1020    Navet  Orange  RegulaMon  720,        oranges  grown  in  California  and  handled  during  the  specified  weeks  as 

Amendment  4.  Arizona,  by  district,  which  may  be  follows; 

The  shipping  schedule  below 
establishes  the  quantities  of  navel 


Week  ending 


District  1 


District  2 


Distncl  3 


Distncl  4 


Total 


cartons/ %  (000) 


canons/ V  (000) 


canons/ s  (000) 


canons/ %  (000) 


canons  (000) 


(c)  12-27-90.. 


Unlimited Unlimiled Unlimrted ~ Unlimited. 


Unlimited. 


Datedijanuary  3. 1991. 
Charies  R.  Brader. 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  91-434  Filed  1-8-91;  845  am) 

BIliJNO  CODE  S41(Mn-M 

Agricultural  Marketing  Sevice 

7  CFR  Part  987 
[Docket  No.  FV-91-2211 

Temporary  Relaxation  of  Size 
Requirements  for  California  Deglet 
Noor  Datea 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule. 

summary:  This  interim  final  rule 
temporarily  relaxes  the  size 
requirements  prescribed  for  Deglet  Noor 
dates  for  use  domestically  and  in 
Canada  as  whole  and  pitted  dates.  This 
action  increases  the  current  tolerance 
for  individual  Deglet  Noor  dates 
weighing  less  than  6.5  grams  (the 
prescribed  minimum)  from  10  percent  to 
15  percent.  The  relaxation  is  necessary 
because  Deglet  Noor  dates  from  the  1990 
crop  are  significantly  smaller  in  size  and 
weight  than  normal.  The  decrease  in 
size/weight  is  due  to  a  mite  infestation 
this  spring  which  stressed  the  date 
palms,  resulting  in  a  substantial  quantity 
of  Deglet  Noor  dates  failing  to  meet  the 
current  size  requirements.  The 
relaxation  was  unanimously 
recommended  by  the  California  Date 
Administrative  Committee  (committee) 
to  make  a  larger  quantity  of  the  1990 
crop  available  for  use  as  whole  or  pitted 
dates  domestically  and  in  Canada. 
DATES:  This  interim  final  rule  becomes 
effective  January  3. 1991  and  continues 
until  October  31. 1991. 

Comments  which  are  received  by 
February  8. 1991  will  be  considered  prior 
to  issuance  of  a  final  rule, 
ADDRESSES:  Written  comments 
concerning  this  rule  should  be  submitted 
in  triplicate  to  the  Docket  Clerk,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
P.O.  Box  96456.  room  2525-S. 


Washington,  DC  20090-6456.  Comments 
should  reference  the  docket  number  and 
date  and  page  number  of  this  issue  of 
the  Federal  Re^ster  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2525-S.  Washington. 
DC  20090-6456,  telephone  202-475-3862 
SUPPLEMENTARY  INFORMATION:  This 

interim  final  rule  is  issued  under 
Marketing  Order  No.  987  (7  CFR  part 
987],  as  amended,  regulating  the 
handling  of  dates  produced  or  packed  in 
Riverside  County.  California,  The  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined  to 
be  a  "non-major"  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
interim  final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportinately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

There  are  approximately  25  handlers 
of  California  dates  regulated  under  the 
date  marketing  order  each  season,  and 
approximately  135  date  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 


Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

This  interim  final  rule  modifies 
15  987.112a  {b)(2)  and  (c)(2)  of 
Subpart— Administrative  Rules  (7  CFR 
987.101—987.172)  to  relax  the  current 
size  requirements  for  Deglet  Noor  dates 
to  be  used  as  whole  or  pitted  dates 
domestically  or  in  Canada.  The 
modification  is  issued  pursuant  to 
§  987.39  of  the  order. 

Section  987.112a  prescribes  grade, 
size,  and  container  requirements  for 
each  outlet  category  of  dates.  More 
specifically,  paragraph  (b)|2)  of  that 
section  prescribes  such  requirements  for 
"DAC"  dates,  including  an  individual 
size  requirement  for  Deglet  Noor  dates 
of  6.5  grams  with  a  tolerance  of  10 
percent  per  lot  for  dates  weighing  less. 
DAC  dates  are  marketable  whole  or 
pitted  dates  that  are  inspected  and 
certified  as  meeting  the  grade,  size, 
container,  and  applicable  identification 
requirements  for  handling  in  the  United 
States  and  Canada.  Paragraph  (c)(2)  of 
5  987.112a  includes  the  same 
requirements  for  "dates  for  further 
processing"  (FP  dates).  FP  dates  are 
marketable  whole  dates  acquired  by  one 
handler  from  another  handler  that  are 
certified  as  meetmg  the  same  grade  and 
size  requirements  for  DAC  dates,  with 
the  exception  of  moisture  requirements, 
and  applicable  identification 
requirements.  FP  dates  are  sold  to  users 
desiring  to  utilize  their  own  processing 
and  packaging  facihties. 

Due  to  a  mite  infestation  Lh^s  spring 
which  stressed  the  date  palms, 
individual  fruit  from  the  current  crop  is 
significantly  smaller  in  size  and  weight 
than  normal.  A  large  portion  of  early 
deUveries  of  Deglet  Noor  dates  have 
failed  to  meet  the  current  requirement 3 
because  more  than  10  percent  of  the 
individual  dates  in  the  lots  weighed  less 
than  6.5  grams.  The  size /weight  of  the 
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dates  is  not  expected  to  improve  as  the 
harvest  progresses.  Therefore,  at  its 
October  24. 1990.  meeting,  the  committee 
unanimously  recommended  that  the  size 
requirements  for  DAC  and  FP  dates  be 
relaxed  through  October  31, 1991,  by 
increasing  the  tolerance  for  dates 
weighing  less  than  6.5  grams  from  10  to 
15  percent. 

This  action  is  intended  to  permit  a 
greater  quantity  of  Deglet  Noor  dates 
which  are  of  good  quality  but  weigh  less 
than  6.5  grams  to  meet  the  requirements 
for  DAC  and  FP  dates.  The  additional 
five  percent  tolerance  for  undersize 
dates  will  allow  handlers  to  use 
approximately  three  smaller  dates  per 
pound  so  that  more  of  the  crop  can  be 
utilized  as  whole  or  pitted  dates 
domestically  and  in  Canada.  The 
committee  estimates  marketable  1990 
Deglet  Noor  at  approximately  34  million 
pounds.  Making  more  Deglet  Noor  dates 
of  satisfactory  quality  available  for  use 
as  whole  and  pitted  dates  domestically 
and  in  Canada  will  provide  for 
maximum  utilization  of  the  1990  crop, 
thereby  benefiting  producers,  handlers 
and  consumers. 

Based  on  the  available  information, 
the  Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
After  consideration  of  all  relevant 
matter  presented,  the  information  and 
unanimous  recommendation  si'bmitted 
by  the  committee,  and  other  available 
information,  it  is  found  that  this  action 
will  tend  to  effechiate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  found  and 
determined  that  upon  good  cause  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because;  (1)  Compliance  with  this  action 
v»iU  require  no  special  preparation  by 
handler*  (2)  it  is  important  that  the 
relaxed  size  requirements  apply  to  as 
much  of  the  1990  crop  as  possible:  (3) 
this  action  relieves  restrictions  on 
handlers  and:  (4)  the  rule  provides  a  30- 
day  comment  period,  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  987  is  amended  as 
follows: 


PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended;  7  U.S.C  801-674. 

2.  Section  987.112a  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)(2)  and  revising  the  second 
sentence  of  paragraph  (c)(2)  to  read  as 
follows: 

Notw  This  section  will  appear  in  the  annual 
Code  of  Federal  Regulations. 

$987.1121    Grade,  size  and  container 
raquirwnenta  tor  each  outlet  category. 

*  •        •        •        •  I 

(b)*  *  * 

(2)  *  *  *  Also,  with  respect  to  whole 
dates  of  the  Deglet  Noor  variety,  the 
individual  dates  in  the  sample  from  the 
lot  shall  weight  at  least  8.5  grams,  but  up 
to  10  percent,  by  weight,  may  weigh  less 
than  8.5  grams,  except  beginning 
January  3, 1991  and  ending  October  31, 
1991,  the  10  percent  tolerance  shall  be 
increased  to  15  percent.  *  *  * 

*  *        •        •        • 

(c)  *  *  * 

(2)  *  *  *  Also,  with  respect  to  whole 
dates  of  the  Deglet  Noor  variety,  the 
individual  dates  in  the  sample  from  the 
lot  shall  weigh  at  least  6.5  grams,  but  up 
to  10  percent,  by  weight,  may  weigh  less 
than  6.5  grams,  except  beginning 
January  3, 1991  and  ending  October  31, 
1991,  the  10  percent  tolerance  shall  be 
increased  to  15  percent.  *  *  * 

*  *        *        *        • 

Dated;  January  3.  1991. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
[FR  Doc  91-435  Filed  1-8-81:  8:45  am] 
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correction  to  its  portion  of  the 
"ADDRESSES"  paragraph  of  the  interim 
common  rule  pubHshed  on  December  31, 
1990,  Docket  No.  90-4000,  55  FR  53810 
(December  31, 1990). 

The  address  at  which  comments 
relating  to  the  OTS's  portion  of  the 
interim  common  rule  are  available  for 
inspection  was  misstated  and  is  printed 
correctly  below,  under  the  "ADDRESSES" 
caption. 

ADDRESSES:  Comments  submitted  to  the 
Office  of  Thrift  Supervision  relating  to 
Docket  No.  90-4000  are  available  for 
public  inspection  at:  1776  G  Street.  NW., 
Street  Level. 

FOR  FURTHER  INFORMATIOH  COMTACT. 
Diana  Garmus.  Executive  Assistant. 
Office  of  the  Director,  (202/906-6273), 
Office  of  Thrift  Supervision,  1700  G 
Street.  NW..  Washington,  DC  20552; 
Glen  M.  Sanders.  Chief  Appraiser  and 
Loan  Underwriter,  Office  of  Thrift 
Supervision,  District  11,  (714/228-3672), 
Four  Centerpointe  Drive,  suite  300,  La 
Palma,  CA  90623;  Kathryn  Gearheard, 
MAI.  District  Appraiser,  (503/242-3851). 
Office  of  Thrift  Supervision.  District  12. 
610  SW.  Alder,  suite  805,  Portiand,  OR 
97201:  Gregory  A.  Hoefer.  MAI-SRPA, 
Chief  Disti-ict  Appraiser.  (206/340-2401). 
Office  of  Thrift  Supervision.  Distiict  12, 
1501  Fourth  Avenue.  19th  floor,  Seattle, 
WA  98101:  Ellen  J.  Sazzman.  Attorney, 
(202/906-7133),  Regulations  and 
Legislation  Division.  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision,  1700 
G  Street.  NW..  Washington.  DC  20552. 
Dated:  January  4. 1991. 
By  the  Office  of  Thrift  Supervisioa 
Timotby  Ryan, 
Director. 
[FR  Doc  91-471  Filed  l-ft-»l;  8;4S  am] 
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DEPARTMENT  OF  THE  TREASURY 

0«lce  of  Thrift  Supervision 

12  CFR  Part  564 

[No.  91-111 

Excerpts  From  the  Uniform  Standards 
of  Professional  Appraisal  Practice 
Appllceble  to  Federally  Related 
Transactions;  Correction 

AGENCY:  Office  of  Thrift  Super\'ision. 

Treasury 

action:  Interim  common  rule; 

correction. 

summary:  The  Office  of  Thrift 
Supervision  ("OTS")  is  making  a 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Mo.  90-CE-1S-AD;  Amdt  3»-6842] 

Airworthiness  Oirectiver,  Aerospace 
Technologies  of  Australia  Nomad 
Models  N22B,  N22S,  and  N24A 
Airplanes 

agency:  Federal  Aviation 
Adminisb^tion  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Aerospace  Technologies  of 
Australia  Nomad  Models  N22B,  N22S. 
and  N24A  airplanes.  This  action 
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requires  the  replacement  ctf  staialess 
steel  electrical  studs  with  copper  studs 
and  bcaie  nuts,  and  the  installation  of 
larger  tennisal  logs  tor  tiie  generator 
cables.  StKVta^  instances  faeve  occuired 
where  electrical  loads  on  the  engine- 
driven  fenerators  were  increased,  which 
resulted  in  severe  damage  to  the 
terminal  kips  eomected  to  the  generator 
cablet  at  tlw  wing  leading  edge  en^ne 
firewall.  The  actions  required  by  this 
AD  are  intended  to  prevent  overheating 
and  fire  bjr  providing  increased 
electrical  oooductivity. 
EFFECTIVE  DATE:  February  7.  IWl. 
AUURESSes:  Nomad  Alert  Service 
Bulletin  ANMD-24-5,  Revision  1.  dated 
August  4, 1989,  that  is  applicable  to  this 
AD  may  be  obtained  from  Aerospace 
Technologies  of  Australia  Pty.  Ltd..  228 
Lorimer  Street  Port  Melbourne.  Victoria 
3207,  Anstralia;  Telephone  9-011-61-62- 
6a-4142  or  may  be  examined  at  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
6410& 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Paid  S.  Wells.  Aerospace  Engineer. 
FAA.  Transport  Airplane  Directorate. 
Los  Angeles  Aircraft  Certification 
Office.  3229  E.  Spring  Street  Long 
Beach.  California  90806-2425:  Telephone 
(213)  988-5354. 

SUPPLEMENTAAY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  apphcable  to  all  Aerospace 
Technologies  of  Australia  Nomad 
Models  N22B,  N22S.  and  N24A  airplanes 
was  published  m  the  Federal  Register  on 
May  3a  1990  (55  FR  21883).  The 
profwsed  AD  would  require  the 
replacement  d  stainless  steel  electrical 
studs  with  copper  studs  and  brass  nuts, 
and  the  installation  of  larger  terminal 
lugs  for  the  generator  cables  in 
accordance  with  the  instructions  in  part 
3  of  Nomad  Alert  Service  Bulletin 
ANMD-24-n5.  Revision  1,  dated  August  4, 
1989. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the  public 
interest  require  the  adoption  of  the  rule 
as  proposed  except  for  minor  editorial 
corrections.  These  minor  corrections 
will  not  change  the  meaning  of  the  AD 
or  add  any  additional  burden  upon  the 
puidic  than  was  already  proposed. 

It  is  estimated  that  25  airplanes  in  the 
U.S.  registry  are  affected  by  this  AD. 
that  it  wrill  take  approximately  V4  of  an 
hour  per  airplane  to  accomplish  the 


required  actioae  at  |40  an  hour,  and  that 
parts  cost  a]qiroidBW4ety  985  per 
airplane.  Based  on  tliese  figmea.  the 
to^  cost  i^iact  of  the  AO  on  U.S. 
operators  is  estiaiated  to  be  $1.^5.  Tlw 
FAA  eatinated  in  the  NPiOi  that  die 
total  ooat  inpaot  wooid  be  $8,129  for 
U.S.  operators.  The  FAA  bow  has  a 
better  understanding  of  how  asecti 
compbanae  witk  tlua  AD  will  coet  asd  it 
is  reflected  in  a  aauch  lower  cost. 

The  regnktions  adopted  herein  will 
not  have  sabstantial  direct  effects  on  the 
States.  OB  tin  rektionsMp  between  the 
national  govemmest  and  the  Stales,  or 
on  the  <fi8tributian  of  power  and 
respoiMibdides  among  the  various  )evt^6 
ofguvMunent  Ther^re,  in  accordance 
with  Executive  Order  126U.  it  is 
deterainod  that  this  final  nde  does  not 
haine  ssffideat  lederatiem  implications 
to  warrant  the  preparaiian  of  a 
Federalism  Aseesamept 

For  the  reasons  discessed  above.  I 
certify  that  this  action  (Ij  b  not  a  "mapr 
rule"  under  Executive  Oder  12291:  (2J  is 
not  a  ''significant  rate"  under  DOT 
Regulatory  PoHoies  and  Procedures  (44 
FR  11034.  Febiwy  26,  t979);  and  (S)  will 
not  have  a  eignificant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  d»e  Regulfltory  Flexibility  Act. 
A  copy  of  the  final  evaluation  prepau'ed 
for  this  action  is  contained  in  ■&€  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  onder  the  caption 


Lk)  ef  Siil^eolB  hi  14  CFR  Part  91 

Air  trttuportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMENOE0] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.Si:.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 


SM.14    (AoMnded] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

n  nieiyire  Tirl IngiM  nf  liiftrr*^-  Pty  Ltd- 

AawndsMnt  S»-eS42:  Docket  No.  S»-CE- 
Vb-AD. 
Applicability:  Nomad  Modei*  N22B,  NZ2S. 

and  N24A  airplanee  (all  •erlal  iniiBbers). 

ceitificated  in  uy  category. 


Cmnrl- Required  Muliua  ttM  awd  1O0 

honn  tiine-ia.«arvicc  after  tbe  efiectivc  daW 
of  &tt  AD.  nnleea  already  accoeiplished. 

To  yreveat  overheating  of  the  terminal  lugs 
connected  to  the  generator  catdea  at  the  wing 
leading  edge  engine  firewaH.  accompli  A  the 
following: 

{«)  Modify  the  eirplane  el«1rical  system 
ueieg  Noewd  Medlficettee  Mo  N724.  te 
accertenee  Kitk  (he  ntttnKtiaoi  in  tari  S  of 
NoBMd  Alert  Servioi  BelletiB  ANMD-24-&. 
Revision  1.  dated  August  4,  ISSa 

(b)  Special  ilight  permitj  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  wifti  the  lequiiements  of  this  AD. 

f  c^  An  ahemrte  metbod  of  cowpKance  or 
adjustment  te  the  ooetpJiance  time  thet 
provides  an  eqehreleot  tevei  of  seiety  aiey  i>e 
approved  by  «1m  Minngw.  FAA.  Nortimeet 
MouaUin  Regioa  Los  Aageies  Ainxaft 
Certification  Office.  3229  E.  Spiieg  Street 
Lot«  Beach.  California  90806-2425.  The 
request  should  be  Torwardad  trough  an 
appropriate  FAA  Maintenance  Inapector, 
who  may  edd  Luunuents  end  then  send  it  to 
the  Manager.  FAA.  Northwest  Mountam 
Regioa.  Ln  Ai^iea  Akcreft  Certt&cetiaB 
Offioe. 

(d)  AU  yenoBt  aOected  by  thn  directive 
may  obtain  copiet  el  the  document  refeired 
to  herein  upon  request  to  Aerospace 
Technologies  of  Austraha  Pty.  Ltd..  226 
Lorinser  Street  Port  Melboerne.  Vtrtorte  S287, 
Anstralie;  TeVe^hone  9-<ni-m-6a-«S-414fc  or 
iMf  examine  this  doaaeeBt  at  the  FAA 
Central  Re^ioB.  Office  of  the  AsaaManl  Chief 
CouBsel  roea  1SS&  eoi  £.  12ih  Street 
XansM  City,  MisaoMri  64106.  Dus  amendeMnt 
becones  e^actire  on  Febkruary  7. 1991. 
Issned  ia  Keaeet  City.  Miaeoitri.  oa 
Decentber  20. 1990. 
BaityaClfieU, 

Manager.  Smtdl  Airplane  Dtrectorrrte. 
Attvtaft  Certifioauon  Service 
[Fl  Doc.  n-413  Rled  l-S-Sl:  6:45  am] 
BiujNa  ooec  eete-ivsi 


14  CFR  Part  38 

[Docket tte.  «0-CC-«»-AI>;  Amdt  39-WS71 

AlrwonMMMlNrvctivBs:  Fairohitd 
Ah  (J  Alt  jFociweny  SweeonQon 
Air(»ft)  SA2«.  SA22«.  and  8A227 
Senee  AhptaiMe 

agency:  Federal  Aviation 
Adnunisti-atkin  (FAA).  DOT. 

ACmMC  Final  rule. 


summary:  This  action  publishes  in  the 
Federal  RifiBtBT  and  makes  effective  as 
to  ail  persons  an  amendment  adopting 
airwartbineBB  direchTe  (AD)  9&-24-03. 
which  was  preyiouely  made  effectrve  as 
to  all  known  U.S.  owners  and  operators 
of  Fairchild  SAaS.  SA22e.  and  5A227 
series  airplaDes  by  individual  ietlers. 
Tbe  AD  requires  a  one-time  inspection 
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of  the  rudder  trim  tab  rod  assemblies  for 
improper  installation,  corrosion,  and 
freedom  of  movement.  There  have  been 
reports  of  failures  of  the  rudder  trim  tab 
rod  assemblies  on  the  affected 
airplanes.  The  intended  effect  of  this 
action  is  to  prevent  failure  of  the  rudder 
trim  tab  rod  assemblies  that  may  result 
in  aerodynamic  vibration,  structural 
deformation,  and  possible  loss  of  control 
of  the  airplane. 

OATtS:  Effective  January  25. 1991.  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  90-24-03, 
issued  November  20, 1990,  which 
contained  this  amendment. 
AOOnfSSES:  Information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  FAA,  Central  Region,  Office  of 
the  Assistant  Chief  Counsel.  Attention: 
Docket  No.  90-CE-6&-AD.  Room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

Fon  FuirroEH  information  contact: 
Mr  Bob  D.  May.  Aerospace  Engineer, 
Airplane  Certification  Office.  Fort 
Worth.  Texas  76193-0150;  Telephone 
(817)  624-5156. 

SUPPLEMENTARY  INFORMATION:  On 
November  20, 1990,  priority  letter  AD 
90-24-03  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  Fairchild  SA26, 
SA226,  and  SA227  series  airplanes.  The 
AD  required  a  one-time  inspection  of  the 
rudder  trim  tab  rod  assemblies  for 
corrosion  and  improper  assembly  and 
replacement  of  those  assemblies  that 
are  found  defective.  The  AD  was 
prompted  by  three  reports  of  failures  of 
these  rudder  trim  tab  rod  assemblies 
(part  numbers  (P/N)  27-42025-001 
through  27-42025-009)  that  have 
occurred  within  the  last  year.  Two  of  the 
fnilures  were  caused  by  corrosion  and 
the  other  by  improper  installation.  Two 
of  the  failures  occurred  while  the 
airplanes  were  in  flight,  resulting  in 
severe  vibration  of  the  vertical  tail. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  November  20. 
1990.  to  all  known  U.S.  owners  and 
operators  of  Fairchild  SA26.  SA226.  and 
SA227  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  S  39.13  of  part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safely. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3d— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  use.  lOe(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

90-24-03  Fairchild  Aircraft  (Swearingen 
Aircraft):  Amendment  39-8837.  Docket 
No.  90-CE-69-AD. 

Applicability:  SA26,  SA226.  and  SA227 
Series  airplanes  (all  serial  numbers), 
certificated  in  any  catetory.  Compliance: 
Required  within  the  next  15  hours  time-in- 
service  after  the  effective  date  of  this  AD 
unless  already  accomplished. 

To  prevent  aerodynamic  vibration, 
structural  deformation,  and  possible  loss  rf 


control  of  the  airplane,  accomplish  the 
following; 

(a)  Visually  inspect  the  rudder  trim  tab  link 
assemblies  (Part  Numbers  27-42025-001 
through  27-42025-009.  as  installed)  as 
follows; 

(1)  Remove  the  fairing  strip  between  the 
vertical  fin  and  rudder. 

(2)  Check  each  connecting  rod  end  for 
freedom  of  movement  and  corrosion  around 
the  bearing  as  follows; 

(i)  Move  the  rudder  trim  system  from  full 
left  to  full  right  deflection  and  check  for  any 
indications  of  corrosion  or  binding  in  the  rod 
end  fittings. 

(ii)  If  necessary,  remove  the  bolt  connecting 
tha  actuator  and  each  rod  and  check  the 
bearings  for  freedom  of  movement. 

(iii)  Check  the  bolts  connecting  the  rudder 
actuator  to  each  rod  to  insure  each  boll  is 
oriented  vertically. 

(3)  If  either  rod  end  is  corroded,  prior  to 
further  flight  replace  the  affected  rod  end 
with  a  serviceable  part. 

(4)  If  the  rudder  trim  mechanism  is 
incorrectly  installed,  or  if  either  rod  end 
bearing  is  binding,  prior  to  further  flight 
replace  the  affected  connecting  rod  and  rod 
end  assembly  with  serviceable  parts. 

(5)  If  corrosion  or  binding  is  not  found, 
"■einstall  the  fairing  strip  and  return  the 
airplane  to  service. 

Note  1:  Fairchild  Aircraft  Service  Notes  26- 
SN-001,  22&-SN-162.  and  227-SN-074  pe.-tain 
to  the  subject  to  this  AD. 

Note  2:  Although  not  required  by  this  AD, 
the  inspections  specified  in  this  AD  should  be 
included  in  the  regular  aircraft  maintenance 
program. 

(b)  Airplanes  may  be  flown  in  accordance 
to  FAR  21.197  and  21.199  to  a  location  where 
this  AD  may  be  accomplished 

(c)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Airplane 
Certification  Office.  Southwest  Region,  FAA, 
Fort  Worth.  Texas  76193-0150;  Telephone 
(fil7) 624-5150. 

Note  3:  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  to  the  Manager,  Airplane  Certification 
Office.  Fort  Worth.  Texas  76193-0150. 

This  amendment  becomes  effective  on 
lanuary  25, 1991,  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
90-24-03.  issued  November  20.  1990.  which 
contained  this  amendment. 

Issued  in  Kansas  City.  Missouri,  on 
December  21. 1990. 
|.  Robert  Ball, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  91-414  Filed  1-8-91:  8:45  am] 
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14  CFR  Fart  39 

(Docket  Mo.  90-CE-«»-A0:  Amdt  39-8825] 

AlrworthlftMS  Directives;  Cessna 
Models  411  and  41  lA  Airplanes 

AQENCr:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  role. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicabie  to  Cessna  Models  411  and 
411A  airplanes.  This  action  requires  pen 
and  ink  dianges  to  the  takeoff  airspeeds 
and  takeoff  information  listed  in  the 
Airplane  Flight  Manual  (AFM)  or 
Owners  Manual  (OM).  The  FAA  has 
determined  that  the  listed  takeoff 
airspeed  margins  required  to  maintain 
control  in  the  event  of  an  engine  failure 
are  inadequate.  The  actions  specified  in 
this  AD  are  intended  to  provide  the 
correct  takeoff  information  to  the  pilot 
and  reduce  the  possibility  of  loss  of 
control  of  the  airplane  that  could  result 
from  an  incorrect  airspeed. 
EFFECTIVE  date:  January  22, 1991. 
ADDRESSES:  Cessna  booklet  "Pilot 
Safety  and  Warning  Supplements", 
dated  October  2, 1965,  rfiat  provides 
information  related  to  the  subject  matter 
of  this  AD  may  be  obtained  from  the 
Cessna  Aircraft  Company,  P,  O.  Box 
7704,  Wichita.  Kansas  67277.  This 
booklet  may  also  be  examined  at  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1556,  601 
E.  12th  Street,  Kansas  City.  Missouri 
64106. 

FOR  FURTHER  IHFORSIATION  CONTACT 
Mr.  Carlos  L.  Blacklock,  Aerospace 
Engineer.  Wichita  Aircraft  Certification 
Office,  1801  Ahijort  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  Telephone  (316]  946-4433. 
SUPPIXMENTARY  INFORMATION:  The  FAA 
has  been  informed  of  15  occurrences, 
involving  Cessna  Models  411  and  411A 
airplanes,  wherein  engine  failure  or 
malfunction  has  occurred  and  the  pilot 
was  unable  to  maintain  flying  speed 
and/or  directional  control.  In  examining 
these  occurrences  in  conjunction  with 
the  manufacturer  (Cessna),  the  FAA  has 
determined  that  the  recommended 
takeoff  airspeeds  listed  in  the  AFM  or 
OM  are  close  to  or  below  the  single 
engine  minimum  control  speed.  The  low 
takeoff  speed  can  result  in  an 
inadequate  airspped  margin  should  a 
pilot  encounter  an  engine  failure  or 
malfunction,  Cessna  has  published  a 
booklet  entitled  "Pilot  Safety  and 
Wamirrg  Supplements",  dated  October 
2, 1985,  that  provides  information 
related  to  the  subject  mstter  of  this  AD, 
specifically  ^e  subjects  "Single  Engine 


Flight  Information"  and  "Aircraft 
Loadii^".  Based  upon  the  resulu  of  the 
eKfimiaadoQ  and  recommeodations  and 
information  received  from  Cessna,  the 
FAA  has  determined  that  the  listed 
takeoff  airspeeds  and  takeoff  distances 
must  be  changed. 

Since  the  unsafe  condition  discussed 
above  is  likely  to  exist  or  develop  in 
other  airplanes  of  the  same  type  design, 
the  FAA  has  determined  that  immediate 
AD  action  must  be  taken  requiring 
changes  in  the  listed  takeoff  airspeeds 
and  distances  for  Cessna  Models  411 
and  411A  airplane*.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foirad  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  also  determined  that 
there  is  wide  variance  in  the  usage  rates 
for  these  ahplanes.  Therefore,  to  avoid 
inadvertent  grounding  of  the  affected 
airplanes  but  assure  that  the  unsafe 
condition  is  expeditiously  corrected  on 
all  airplanes,  a  compliance  time  based 
on  calendar  days  has  been  established 
in  Hcu  of  a  compliance  time  based  on 
hours  time-in-service. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(M  FR  11034.  February  26, 1979).  If  it  is 
determnsed  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regidatory 
Policies  and  Procedures,  a  final 
regulatory  oahiation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evahiation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket. 


Ust  «f  Subjects  in  14  CFR  Part  » 

Air  traaspoTtatiofi.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED! 

1.  The  authority  citation  for  part  39 
continues  to  read  as  Mlows: 

Authority:  49  U.S.C.  UMlaJ  1421  and  1423; 
49  U.S.C.  106(gl  (R^wscd  Pub  L  97-449. 

)anuar>  12. 198?):  and  14'CFR  11.99. 

§39.13    (Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD; 

Cessna;  Amendmeni  39-6825.  Docket  No.  90- 
CE-68-AD 

Applicability:  Ktodeis  4i  1  and  411 A 
airplanes  (all  senal  numbers),  certincated  in 
any  calegory. 

Compliance:  R«}uired  wituin  the  next  30 
calendar  days  after  the  effective  daf*  of  lh«» 
AD.  unless  already  accompliihed 

To  ensure  that  the  correct  'akeoff 
performance  infom»alion  is  available  to  the 
pilot,  accomplish  the  following; 

(a)  Using  pen  and  ink  mt^fv-  tht;  Airplane 
Flighl  Manual  «rd  Owner  s  Manual  as 
follows: 

Note  1:  it  is  rpcomnwnded  that  any  locaHy 
developed  pilots  checkhstt.  be  modified  tr 
accordance  with  the  follcwing  para^aphs 

(1)  Change  the  liftoff  (rotation]  airspeed  to 
iOB  miles  per  l»ur  indicated  airspeed  (MPH 
IAS)  for  all  weight*. 

(2)  Change  the  •peed  used  upon  reaching  a 
height  of  50  feet  above  the  takeoff  su.'face  lo 
114  MPH  IAS  for  all  weights 

(3)  hicrease  all  Iretwi  takeoff  dtstanors  by 
500  feet  to  account  for  the  higher  takeoff 
airspeeds. 

(4)  If  the  Owner  8  Manual  contains  chani 
identified  as  "Normai  Takeoff  Dwtajices 
•Single  Engine  Takeoff  Pej-formanoe'  or 
"Accelerate  Stop  Distance"  mark  each  chart 
with  large  letters  stating  "DO  NOT  I'SE" 

Note  2:  Cessna  has  pubiistied  a  b<«>kiet 
entitled  "Pilot  Safety  and  Warning 
Supplements",  dated  October  2,  1985.  that 
provides  material  related  tc  the  subject 
matter  of  this  AD.  specifically  the  wb^erts 
"Single  EBgme  Flight  Infarmstion"  and 
Aircraft  Loading" 

(b|  FAR  <3J  notwithstanding,  the  actions 
required  by  this  AD  may  be  perfomied  by  « 
pilot  and  Winat  be  recorded  ir  accordance 
with  FAR  Section  43.9. 

(c)  An  aliemale  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Arrcraft 
Certification  Office.  1801  Airport  Road  room 
100.  Mid-Continent  Airport.  WKhiJs  Kansas 
67209;  Telephone  (31B1 9*6-»«0.  The  requert 
should  be  forwarded  through  an  appropriate 
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FAA  Maintenance  ln»pector,  who  may  add 
coRunenta  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  OfRce. 

Thii  amendment  becomes  effective  on 
lanuary  22, 1991. 

litued  in  Kanaai  City.  Missouri,  on 
December  19. 1990. 
Bury  D.  Qamaota, 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  91-416  Filed  l-»-91;  8:45  am) 
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DEPARTiyiENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 

Oklahoma  Permanent  Regulatory 
Program 

aqincy:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule. 


SUMMANy:  OSM  is  announcing  its 
decision  to  approve  a  proposed 
amendment  to  the  Oklahoma  permanent 
regulatory  program  (Oklahoma  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  pertains  to  coal  exploration 
permit  applications  for  operations 
extracting  greater  than  250  tons  of  coal, 
and  the  definition  of  "owned  or 
controlled  and  owns  or  controls."  In  the 
amendment,  Oklahoma  adds  specificity 
to  its  program  that  is  not  inconsistent 
with  the  Federal  standards. 
KFncnvi  DATE;  January  9, 1991. 
POM  FUNTHU  INPOMMATKMI  CONTACT: 

James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100  E. 
Skelly  Drive,  Suite  550,  Tulsa.  Oklahoma 
74135.  Telephone:  [918)  581-6430. 
SUPTLCMf  NTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

The  Oklahoma  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  January  19. 1981. 
Information  on  the  general  back^ound, 
modifications  and  amendments  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  detailed  explanation  of  the 
conditions  of  approval  of  the  Oklahoma 
program  was  published  in  the  January 
19, 1981.  Faderal  Register  (46  FR  4910). 
Subsequent  actions  on  program 
amendments  are  identified  at  30  CFR 
938.15.  936.16,  and  936.30. 


II.  Proposed  Amendment 

On  March  27  and  May  15, 1990,  OSM 
published  notices  in  the  Federal  Register 
(55  FR  11169  ad  55  FR  20138: 
Administrative  Record  Nos.  OK-931  and 
OK-932)  announcing  the  Director  of 
OSM's  approval  of  the  May  18, 1988  (as 
revised  and  clarified  on  June  8, 1988. 
November  14. 1988,  June  22. 1989.  August 
8. 1989,  and  December  15. 1989; 
Administrative  Record  Nos.  OK-847. 
OK-866,  OK-888,  OK-890.  and  OK-903), 
State-proposed  amendment  to  the  rules 
of  the  Oklahoma  program.  The  Director 
approved  the  amendment  on  the 
condition  that  Oklahoma  adopt  the  rules 
in  a  form  identical  to  those  submitted  to 
and  reviewed  by  OSM  and  the  public. 

On  June  21, 1990  (Administrative 
Record  No.  OK-933),  Oklahoma 
submitted  to  OSM  copies  of  the  rules 
that  it  had  promulgated  (effective  June 
22. 1990)  subsequent  to  the  Director's 
approvals.  After  reviewing  the 
promulgated  rules.  OSM  identified  two 
provisions  of  the  promulgated 
Oklahoma  rules  that  differed  from  those 
approved  by  the  Director.  The 
provisions  were  (1)  at  subsection 
772.12(b)(12).  the  permit  application  map 
requirements  for  coal  exploration 
operations  extracting  greater  than  250 
tons  of  coal,  and  (2)  at  subsection 
773.5(a)(2),  the  definition  of  "owned  or 
controlled  and  owns  or  controls." 

On  September  17, 1990,  OSM 
published  a  notice  in  the  Federal 
Register  (55  FR  38084)  soliciting  public 
comments  on  these  promulgated  rules  to 
determine  whether  they  were  no  less 
effective  than  the  Federal  regulations 
and  no  less  stringent  than  SMCRA.  The 
public  comment  period  ended  October 
17. 1990. 

III.  Director's  Findings 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  the  Director 
finds,  as  discussed  below,  that  the 
proposed  amendment  is  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
the  Federal  regulations. 

1.  Subsection  772.12(b)(12),  Permit 
Application  Map  Requirements  for  Coal 
Exploration  Operation  Extracting 
Greater  Than  250  Tons  of  Coal 

On  March  27, 1990  (55  FR  11169. 11170, 
finding  No.  1).  the  Director  approved 
Oklahoma's  permit  application  maps 
requirements  at  subsection  772.12(b)(12). 
for  coal  exploration  operations 
extracting  greater  than  250  tons  of  coal. 
Subsection  772.12(b)(12)  required,  in 
part,  "[a]  map  or  maps  at  a  scale  of 
1:24.000.  or  larger  showing  the  areas  of 
land  to  be  disturbed  by  the  proposed 


exploration  and  reclamation"  (emphasis 
added).  However,  on  June  22. 1990, 
Oklahoma  promulgated  at  subsection 
772.12(b)(12)  the  requirement  for  "(a) 
map  or  maps  at  a  scale  of  1:200.  or 
larger,  showing  the  areas  of  land  to  be 
disturbed  by  the  proposed  exploration 
and  reclamation"  (emphasis  added).  The 
Federal  regulation  at  30  CFR 
772.12(b)(12)  requires  "(a)  map  or  maps 
at  a  scale  of  1:24,000,  or  larger  showing 
the  areas  of  land  to  be  disturbed  by  the 
proposed  exploration  and  reclamation" 
(emphasis  added).  Because  maps  at  a 
scale  of  1:200  provide  more  detail, 
clarity,  and  accuracy  than  maps  at  a 
scale  of  1:24,000.  the  Director  finds  that 
Oklahoma's  promulgated  subsection 
772.12(b)(12)  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR 
772.12(b)(12).  Therefore,  the  Director  is 
approving  the  promulgated  rule. 
2.  Subsection  773.5(a)(2).  Definition  of 
"Owned  or  Controlled  and  Owns  or 
Controls" 

On  March  27. 1990  (55  FR  11169. 11170. 
finding  No,  1).  the  Director  approved 
Oklahoma's  definition  of  "owned  or 
controlled  and  owns  or  controls"  at 
subsection  773.5.  Oklahoma's  definition 
of  "owned  or  eontrolled  and  owns  or 
controls"  at  subsection  773.5(a),  stated 
"[ojvsmed  or  controlled  and  owns  or 
controls  mean  any  one  or  a  combination 
of  the  relationships  specified  in 
paragraphs  (a)  and  (b)  of  this 
definition— {a){l)  (bjeing  a  permittee  of  a 
surface  coal  mining  operation;  (2) 
(b)ased  on  instrument  of  ownership  or 
voting  securities,  owning  of  record  in 

excess  of  53%  of  an  entity;  or 

(emphasis  added).  However,  on  June  22, 
1990,  Oklahoma  promulgated  at 
subsection  773.5(a)(2)  the  words, 
"[bjased  on  Instrument  of  ownership  or 
voting  securities,  owning  of  record  in 
excess  of  50%  of  an  entity"  (emphasis 
added).  The  Federal  regulation  at  30  CFR 
773.5(a)(2)  defines  "owned  or  controlled 
and  owns  or  controls"  as,  in  part, 
"[biased  on  Instrument  of  ownership  or 
voting  securities,  owning  of  record  in 
excess  of  50%  of  an  entity"  (emphasis 
added).  Because  Oklahoma's 
promulgated  version  of  subsection 
773.5(a)(2)  is  identical  to  the  Federal 
regulation,  the  Director  finds  that 
promulgated  subsection  733.5(a)(2)  is  no 
less  effective  than  the  corresponding 
Federal  regulation  at  30  CFR  773.5(a)(2). 
Therefore,  he  is  approving  the 
promulgated  rule. 

IV.  Public  and  Agency  Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  opportunity  for 
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a  public  hearing  on  the  proposed 
amendment.  No  comments  were 
received.  Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

Agency  Comments 

Pursuant  to  section  503(b)(1)  of 
SMCRA  and  30  CFR  732.17(h)(ll)(i).  the 
Director  solicited  comments  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Oklahoma 
program.  No  comments  were  received. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  the  respect  to  any  provisions 
of  a  State  program  amendment  which 
relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.) 

None  of  the  changes  that  Oklahoma 
proposed  to  its  rules  pertain  to  air  or 
water  quality  standards,  and  therefore 
EPA's  concurrence  on  them  was  not 
necessary.  However,  by  letter  dated 
September  7. 1990  (Administrative 
Record  No.  OK-935),  OSM  solicited 
comments  from  EPA.  No  comments  were 
received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendment  as  submitted  by  Oklahoma 
on  Jime  21. 1990.  However,  the  Director 
reserves  the  right  to  require  further 
revisions  to  those  approved  rules  in  the 
future  as  a  result  of  Federal  regulatory 
revisions,  court  decisions,  and  OSM's 
continuing  oversight  of  the  Oklahoma 
program. 

The  Director  is.  as  explained  in 
findings  Nos.  1  and  2.  approving 
Oklahoma's  proposed  revisions  (:i)  at 
subsection  772.12(b)(12),  the  permit 
application  map  requirements  for  coal 
exploration  operations  extracting 
greater  than  250  tons  of  coal,  and  (2)  at 
subsection  773.5(a)(2).  the  definition  of 
"owned  or  controlled  and  owns  or 
controls." 

To  implement  this  decision,  the 
Director  is  amending  the  Federal 
regulations  at  30  CFR  936  that  codify  all 
decisions  concerning  the  Oklahoma 
program.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  amendment  process  and 
to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


VI.  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4.  7. 
and  8  of  Executive  Order  12291  for 
actions  directiy  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  action 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  0MB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
regulations  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  0MB  under  44  U.S.C.  3507. 

List  of  Subjects  b  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  2. 1991. 
Raymond  L  Lowrie, 
Assistant  Director,  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T.  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  936-OKLAHOMA 

1.  The  authority  citation  for  part  936 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  936.15  is  amended  by 
adding  a  new  paragraph  (I)  to  read  as 
follows: 

§  936.1S    Approval  of  amendments  to  State 
regulatory  program. 
•        *        «        •        • 

(1)  The  following  amendment,  as 
submitted  on  June  21, 1990.  is  approved 
effective  January  9. 1991:  Revisions  to 
the  Oklahoma  permanent  regulatory 
program  rules  pertaining  to: 

(1)  Subsection  772.12(b)(12),  the  permit 
application  map  requirements  for  coal 


exploration  Operations  extracting 
greater  than  250  tons  of  coal,  and 

(2)  subsection  773.5(a)(2),  the 
definition  of  "ovvrned  or  controlled  and 
owns  or  controls." 

(FR  Doc.  91-450  Filed  1-8-91:  8:45  am] 

MLUNO  CODE  4310-OMI 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 

1CQO91-O0U 

Safety  and  Security  Zones 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  gives  notice  of 
temporarj'  safely  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safetj'  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  in 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrj'ing  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 

DATES:  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  October  1. 1990  and  December 
31. 1990  and  have  since  been  terminated. 
Also  included  are  several  zones 
estabhshed  earlier  but  inadvertently 
omitted  from  the  past  published  list. 

ADDRESSES:  The  complete  text  of  any 
temporarj'  regulation  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA-2)".  US.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW.. 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bruce  Novak,  Executive  Secretary. 
Marine  Safety  Council  at  (202)  267-1477 
between  the  hours  of  8  a.m.  and  4  p.m., 
Monday  through  Friday. 
SUPPtEMENTARY  INFORMATION:  The  local 
Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  therefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  and 
emergencies  usually  take  place  without 
ad\ance  notice  or  warning,  timely 
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publications  of  notice  in  Lhe  Federal 
Register  is  often  precluded.  However. 
the  affected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  in  the 
zone  to  keep  the  public  informed  of  the 
regulatory  activity.  Because  manners 
are  notified  by  Coast  Guard  officials  on 
scene  prior  to  enforcement  action. 
Federal  Register  notice  is  not  required  to 
place  the  special  local  regulation. 


security  zone,  or  safety  zone  in  effect. 
Ffowever.  the  Coast  Guard,  by  law,  must 
publish  in  the  Federal  Register  notice  of 
s.ibstantive  rules  adopted.  To  discharge 
this  legal  oblijijation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  local  regulations,  security 
zones,  and  safety  zones.  Permanent 
sifety  zones  are  not  included  in  this  list. 
Permanent  zones  are  pubHshed  in  their 
entirety  in  the  Federal  Register  just  as 
any  other  rulemaking.  Temporary  zones 
are  also  published  in  their  entirety  if 


sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  Non-major  safety  zones, 
special  local  regulations,  and  security 
zones  have  been  exempted  from  review 
under  E.0. 12291  because  of  their 
emergency  nature  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
October  1, 1990  through  December  31, 
1990  unless  otherwise  indicated. 


Docket  no 


Cr;Dl-90-152 

0001-90-154 _ 

COD1-90-155 -. 

C3D1-90-166 

CGD1 -90- 170 .._.... 

CGDt-90-171 

CGD1-90-174 

CGD1-90-175 

CO0 1-90- 176 

C jD1-90-177 

CGDt-90-17» 

CGD1-90-179 

CGD1-«>-t«0 

CJD1-90-182 

CGD1-90-186 

raD1-»0-197 

C.^.01 -90-188 

C'iD1-80-193 

CoD1-90-195 

c:;D7-90-e4 

Ci07-90-fl».._ 

(  JD7-90-90 

C  307-90-100 

C  iD7-90-t06 

C.1D7-90-1C6 

C  GD7-90-108  ...— 

CGD7-90-113 

CG07-90-114.._... 

c::o7-90-n5 

cr,D7-9o-tie 

CGD7-90-n7 

C.^137-90-118 

CaD7-§0-tt» .„ 

CGD7-90-iaO 

CGD7-90-121 

CG07-go-t» 


Location 


COTP  Boston  90-183 

COTP  Boston  90-203 

a^TP  OwMtond  90-03 

COTP  Delrod  90-01 

COTP  Honolulu  90-02 _. 

COTP  Hurtingtor  90-12. 

COTP  Huntington  90-13 

COTP  Hunimoton  90->4 

COTP  Jackvills  90-«e _ 

COTP  JacRville  90-101 

COTP  Jack'viHe  9C-tl2  .-... 
COTP  Jack'vilte  90-125  — 

COTP  LA/IB  90-T4 , 

COTP  LA/LB  90-19 

COTP  M«nvrw  90- to 

COTP  Miami  90-127. 

COTP  Padocah  90-l4_ 

COTPPa<Jii€ah90-l5 _ 

COTP  PorUwxJ  90-08 

COTP  Port«nd  90-1 1 

COTP  Portland  90-12 _. 

COTP  Pnnc«  Wm  90-0t..„. 

COTP  Piincw  Wm  90-08 

COTP  PugM  Sound  90-01  . 
COTP  Pugal  Sound  90-02  . 
COTP  Pugel  Sound  90-03 


QtjOf.set  Poinv  Rl 

OaK  Bluft  Vine  ant,  UA„ 
Narragansetl  Eay.  Rl  — 
Lower  East  Pasdqa 


bb«fty  Island  Ancriorage. 

East  Rivef.  New  Vork 

New  Yort  Hart-or.  NY 

New  Yor*  Hartor,  NY _ 

Slvx>ters  isiaH' ;  Reach — 

Gold  Cup  Race — 

Ellis  (stand.  NV    

N«w  Yor*  Hartx>f 

Bayonna,  New  Jefsey  — 

EnQliWi  Kills,  N  v — 

Bayonne.  New  Jersey . 
Kill  Van  Kull.  K  i  and  NJ — 

Ameoca'  Cup  Firewort* _ 

Upper  Bay.  N^  Hartwr 

NY  and  NJ.  Art'iuf  Kill 

Oty  ot  Ft.  Laucierdale 

1990  Key  West  APBA  Cup- 

Marathoo  Otts'^ofe 

CJIy  ot  Ft  Laucerdale 

1990  Ottshofe  =ro  Tour 

Lake  Monroe,  Santofd,  R..., 
City  ot  CTiarteston.  SC.. 


Type 


Effective  date 


Oty  ot  West  Paim  Beach 

Oties  ot  Ft.  Ujd«fdale  and  Pompano  Beach. 

a. 

City  of  Potnpa'  3  Beacfi,  FL - — 

City  0*  Boca  B..!or,  FL _ - 

City  ot  Miamt,  *  L - 

City  ot  Varo  Btach.  R 

Oty  of  Stuart,  Fi 

CHy  of  Boynton  Beach 

City  of  Coral  Gdt)le8,  R 

Key  Biecayne,  n  ~ 

Boston  Hartxx  MA _ 

Qouoester  Ha  t)or -.....- ~ — 

Cuyatx>ea  Hive — ... 

Saginaw  River  . „___—»_-. 

Honolulu.  Hawaii ~ - 

Otno  River 

OtKo  Rivar _ 

Ofw  Rwer _.... 

St.  Johna  River 

Pa'Jick  AFB 

St  Johna  Rivef „... 

SL  Johns  River _ 

Ports  of  Long  Beach . 

Ports  of  LA/LB 

Wo«  Rivar  Chuia 

Miamt.  Flonda    


Security....™ 

Safety 

Security . 

Safety 

Safety 

Safety 

SeetJtity _ 

Security — 

Safety 

Temporary.. 

Safety 

Security _ 

Security 

Safely  ...... 

Sacunty . 

Safety 

Safety 

Security 

Safety 

Special 

Special 

Special 

Special.. 


Spaoal 

SpecM 

Special...—.- 
Special 


Cumtje'land  R '  /er „.™™™.. ~- — 

Tenoeesee  Ri%  ■w .. 

Colurn6«  Rive- 

Cdumtxa  Rive.-  Entrance 

ColumCia  Rivei  Entrance  

Pnnce  William  Sourxl  and  Port  VaWez 
Pnnce  William  Sound  and  Port  Valder 

Barges  Seattle  and  Siika...._ 

Puget  Sound 

Puge'  Sound -~. — 


Spacial 

SpeciaL — 

Special- 

Spacial 

Spadal 

Spacial 

Spacial 

Spacial 

Safety 

Safety 

Security.-... 
Safety-. 
Safety ._ 
Safely  .- 
Safety.. 
Safety... 
Sataty.- 
Safety ... 
Safety... 
Safety.. 
Safety ...-. 
Security.... 
Salaty ..... 
Salaly  — 

Safety 

Safety ..... 
Safety  .-, 
Salaty  .... 
Safety  — 
Safety  — 
fiAtofy 
Safely  — 
Sacuifty-. 
Safety .._ 


20  Aug  90 
24  Aug  90 
23  Aug  90. 
15  Sep  90. 
14  Oct  90 

21  Oct  90 

20  Sep  90 
01  Oct  90 
27  Sep  90 

06  Oct  90 

21  Sep  90 
30  Sep  90 
04  Ocl  90. 
10  Oct  90. 

23  Oct  90. 
29  Oct  90 
17  Nov  90. 
17  Nov  90. 

24  Nov  90. 
03  Oct  90 
10  Nov  90. 

14  Oct  90. 

27  Oct  90. 

28  Nov  90. 
t8(«iav90. 
01  Dec  90. 

07  Dec  90. 

15  Doc  90. 

10  Dec  90. 
06  Dec  90. 

08  Dec  90. 
08  Dec  90. 
08  Dec  90. 
15  Dec  90. 
15  Dec  90. 
14[3ac90. 
06  Oct  90. 
15  Dec  90. 
27  Sep  90. 
19  Sep  9a 
01  Sep  90. 

17  Oct  90. 
27  Oct  90.' 
10  Nov  90. 
12  Oct  90. 
03  Nov  90. 

23  Nov  90. 
01  Dec  90. 

30  Oct  90. 
19  Dec  90. 

31  Aug  90. 

18  Oct  9a 
neOctgO. 

15  Oct  90. 
10  Oct  90. 

17  Oct  90. 

24  Oct  90. 
03  Oct  90. 
03  Ocl  90. 
06  Sap  90. 

18  Sep  90. 

16  Sep  90. 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday.  January  9,  1991  /  Rules  and  Regulations 


785 


Docket  no. 


Location 


COTP 
COTP 
COTP 
COTP 
COTP 
COTP 
COTP 
COTP 
COTP 


Puget  Sound  90-04 . 
Puget  Sound  90-05 . 

San  I>ego  90-05 

San  Diego  90-07 — 
SF  Bay  90-14.. 
SF  Bay  90-16.. 
SF  Bay  90-17. 

Tampa  90-99 

Wilmington  90-007.. 


Puget  Sound 
Puget  Sound 
San  Diego.  CA.. 
San  Diego.  CA.. 
San  Francisco  Bay.. 
San  Francisco  Bay.. 
San  Franosco  Bay.. 

Vinoy  Basin 

Cape  Fear  Rrver 


Type 


Effective  date 


Security 21  Sep  90 

Safety 2i  Sep  90. 

Safety 05  Oct  90. 

Safety 06  Oct  90. 

Satefy 04  Oct  90 

Safety 1 6  Dec  90. 

Security 1 6  Dec  90 

Security 10  Ocl  90 

Safety 06  Oct  90. 


Dated:  January  1. 1991. 
Bruce  Novak, 

Executive  Secretary.  Marine  Safety  Council. 
[PR  Doc.  91-419  Filed  1-8-91;  8:45  am] 

WLUNO  CODE  4S10-14-M 


POSTAL  SERVICE 

39  CFR  Part  224 

Postar  Service  Implementation  of  the 
Law  Governing  Selection  of  Court  for 
Multiple  Appeals 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  amends 
its  rules  to  designate  the  General 
Counsel  as  the  officer  who  will  receive 
petitions  for  court  review  of  agency 
orders  when  multiple  appellants  seek 
court  of  appeals  review  of  the  same 
order  in  more  than  one  circuit.  This 
change  is  being  made  in  order  to  comply 
with  Public  Law  100-236  (28  U.S.C. 
2112(a)),  which  was  enacted  to  provide 
a  mechanism  for  selecting  which  court 
of  appeal  will  decide  the  case  when 
there  are  multiple  appeals  of  an  agency 
order.  Under  the  law,  agencies  are  to 
publish  a  rule  designating  which  officer 
and  office  will  receive  petitions  for 
review. 

EFFECTIVE  DATE:  January  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  R.  Watson,  (202)  268-2963. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-236  (28  U.S.C.  2112(a)) 
generally  provides  that,  when  two  or 
more  petitions  for  review  are  received 
within  10  days  after  issuance  of  an 
agency  order,  the  agency  must  promptly 
notify  the  judicial  panel  on  multidistrict 
litigation  of  that  fact,  ami  the  judicial 
panol  must,  by  random  selection, 
designate  one  court  where  the  record  is 
to  be  filed  and  issue  an  order 
consolidating  the  petitions  for  review  in 
that  court.  The  agency  must  file  the 
record  in  the  court  of  appeals 
designated  by  the  judicial  panel. 

Under  former  28  U.S.C.  2112(a)  actions 
would  be  heard  in  the  circuit  under  the 
"first  to  file"  rule.  This  led  to  "races  to 


the  courthouse"  whereby  petitioners 
would  rush  to  file  in  a  circuit  which  was 
thought  to  be  sympathetic  to  the 
petitioner's  position.  Public  Law  100-236 
eliminates  this  need  for  a  circuit  race 
and  provides  for  a  random  selection 
process. 

In  order  to  participate  in  the  random 
selection  process,  a  person  must  file  a 
petition  for  review  of  the  agency  order 
and  submit  a  copy  of  the  petition  to  the 
agency  within  10  days  of  issuance  of  the 
order.  The  statute  requires  agencies  to 
designate  by  rule  an  office  and  officer  to 
receive  the  petition  for  review. 
Accordingly,  the  Postal  Service  is 
amending  part  224  of  its  rules  to  provide 
that  its  General  Counsel  will  receive 
petitions  for  court  review  of  agency 
orders. 

Under  Public  Uw  100-236  (28  U.S.C. 
2112(a))  only  those  petitions  received  by 
the  agency  within  ten  days  of  the  date 
when  an  agency  action  becomes  final 
are  eligible  for  consideration  in  the 
random  selection  process.  Any  other 
petitions  received  after  the  ten  day 
period  will  be  consolidated  in  the  Court 
of  Appeals  selected  by  the  Judicial 
Panel.  The  rule  therefore  specifies  that 
all  copies  of  filed  petitions  shall  be 
delivered  by  personal  service  or  by 
certified  mail,  return  receipt  requested. 
Use  of  either  of  these  two  methods  will 
allow  the  General  Counsel  to  ascertain 
the  day  on  which  the  petition  was 
received  at  the  agency  and  thus 
determine  whether  it  falls  within  the 
ten-day  period. 

The  Postal  Service  has  determined 
that  this  rule  is  a  rule  of  agency 
organization,  procedure,  and  practice. 
Accordingly,  the  Postal  Service  is  not 
seeking  comments  on  it.  Further,  this 
rule  is  a  nondiscretionary  action  in 
response  to  a  statutory  requirement  thai 
agencies  designate  an  officer  to  receive 
copies  of  petitions  for  review  of  agency 
action  and  does  not  affect  any 
substantive  rights  or  duties  of  the  public. 
Consequently,  the  Postal  Service 
believes  that  good  cause  exists  for 
making  this  rule  effective  immediately. 

Accordingly,  the  Postal  Service 
amends  39  CFR  part  224  as  follows: 


List  of  Subjects  in  39  CFR  Part  224 

Organization  and  functions 
{Government  agencies).  Postal  Service. 

PART  224— ORGANIZATIONS 
REPORTING  DIRECTLY  TO  THE 
POSTMASTER  GENERAL 

1.  The  authority  citation  for  part  224  is 
revised  to  read  as  follows; 

Authority:  39  U.S.C.  203.  204.  401(2).  402. 
403.  404.  and  409:  28  U.S.C.  2112(8). 

2.  Section  224.4  is  amended  by 
redesignating  existing  paragraphs  (b)(5) 
and  (b)(6)  as  paragraphs  (b)(6)  and 
(b)(7),  respectively,  and  by  adding  a  new 
paragraph  (b)(5)  to  read  as  follows; 

§  224.4    General  Counsel. 

•  •  •  •  • 

(b)  •  •  • 

(5)(i)  Receiving  service  of  petitions  for 
review  of  a  final  agency  order  in  an 
appropriate  Federal  circuit  court  of 
appeals.  Any  aggrieved  person  filing  a 
petition  for  review  of  a  decision  of  the 
Governors  within  10  days  of  issuance  of 
the  Governors'  decision  must  ensure 
that  a  court-stamped  copy  of  the  petition 
for  review  is  received  by  the  General 
Counsel  within  that  10-day  period  in 
order  to  quaHfy  for  participation  in  the 
random  selection  process  established  in 
28  U.S.C.  2112(a)  for  determining  the 
appropriate  court  of  appeals  to  review 
an  agency  final  order  when  petitions  for 
review  of  that  order  are  filed  in  more 
than  one  court  of  appeals. 

(ii)  If  the  Genera!  Counsel  receives 
two  or  more  petitions  filed  in  two  or 
more  United  States  Courts  of  Appeals 
for  review  of  a  decision  by  the 
Governors  within  ten  days  of  the 
effective  date  of  that  action  for  the 
purpose  of  judicial  review,  the  General 
Counsel  will  notify  the  US.  judicial 
Panel  on  Multidistrict  Litigation  of  any 
petitions  that  were  received  within  the 
10-day  period,  in  accordance  with  the 
applicable  rule  of  the  panel. 

(iii)  For  the  purpose  of  determining 
whether  a  petition  for  review  has  been 
received  within  the  10-day  period  under 
paragraph  (b)(5](ii)  of  this  section,  the 
petition  shall  be  considered  to  be 
received  on  the  date  of  delivery,  if 


786 


Fadaral  Register  /  Vol.  56.  No.  6  /  Wednesday.  January  9.  1991  /  Rules  and  Regulations 


personally  delivered.  If  the  delivery  is 
accomplished  by  mail,  the  date  of 
receipt  shall  be  the  date  noted  on  the 
return  receipt  card. 


SUnl«y  F.  MirM, 

Assistant  General  Counsel,  Legislative 

Division. 

[FR  Doc.  91-350  Filed  1-8-01:  8:45  am) 

BILUNQ  COOC  r710-12-ll 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  4700 

[  AA-25(M)(M370-02:  Circular  No.  2631  ] 

RIN  1004-AM1 

Protection,  Management,  and  Control 
of  Wild  Free-Roaming  Horsee  and 
Curros;  Prohibited  Acts, 
Administrative  Remedies,  and 
Penalties;  Administrative  Remedies 

AOEMCY:  Bureau  of  Land  Management. 

Interior. 

action:  Interim  final  rule  and  request 

for  comments.  

summary:  This  interim  final  rule  allows 
the  authorized  officer  to  place  in  full 
force  and  effect  decisions  to  cancel  a 
Private  Maintenance  and  Care 
Agreement  (PMACA)  m  situations 
where  wild  horses  or  burros  subject  to 
such  an  agreement  are  found  to  be 
abused  or  mistreated. 
Date  Effective  date:  January  9.  1991. 
Comments  on  the  interim  final  rule 
should  be  received  on  or  before  March 
11, 1991.  Comments  received  or 
postmarked  after  the  above  date  may 
not  be  considered  in  the  decisionmaking 
process  on  the  final  rule. 
ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management.  U.S  Department  of  the 
Interior,  room  5555. 1849  C  St.  NW.. 
Washington,  DC  20240. 

Comments  will  be  available  for  public 
review  in  room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4J5  p.m.).  Monday  through 
Friday. 

FOII  FURTMCll  INFORMATION  CONTACT. 
lohn  S.  Boyles,  Chief.  Division  of  Wild 
Horses  and  Burros,  at  the  Bureau  of 
Land  Management  (250),  Premier 
Building,  room  901.  U.S.  Department  of 
the  Interior,  1849  C  St.  NW.. 
Washington.  DC  20240:  Telephone  (202) 
653-9215. 

8UPP1EMEHTARV  INFORMUTION:  In 
accordance  with  43  CFR  477a3,  "Any 


person  who  is  adversely  affected  by  a 
decision  of  the  authorized  officer  *  * 

may  file  an  appeal Under  the 

regulations  of  the  Bureau  of  Land 
Management  (BLM)  implementing  the 
Administrative  Procedure  Act,  most 
appealed  decisions  are  stayed  pendir\g 
resolution  of  the  appeal  by  the  Interior 
Board  of  Land  Appeals  (IBLA).  The 
existing  rules  delay  wild  horse  and 
burro  repossession  decisions  for  up  to  2 
years  pending  the  IBLA  rulings. 

The  present  regulations  provide  no 
means  for  immediate  cancellation  of  a 
PMACA  and  repossession  of  adopted 
animals  when  an  adopter's  abuse  or 
negligence  threatens  the  welfare  of  a 
wild  horse  or  burro.  The  BLM  continues 
to  have  several  cases  every  year  that 
require  immediate  removal  of  an  animal 
from  an  adopter  to  prevent  severe  or 
long-term  damage  to  the  animal's  health. 
The  health  and  welfare  of  these  animals 
will  be  benefitted  by  implementation  of 
this  rule  upon  publication. 

The  principal  author  of  this  interim 
final  rule  is  Vernon  R.  Schulze.  wrild 
horse  and  burro  program  specialist, 
assisted  by  the  staff  of  the  Division  of 
Legislation  and  Regulatory 
Management,  BLM. 

It  has  been  determined  that  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(C)) 
is  required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule, 
and  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  it  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  as  required  by  F^ecutive 
Order  12630.  the  Department  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
1  lowever,  an  additional  paragraph  has 
been  added  to  the  Note  at  the  beginning 
of  Group  4700  describing  the  information 
collection  burden  imposed  by  other 
regulations  m  the  Group,  as  required  by 
the  Departmental  Manual  of  the 
Department  of  the  Interior.  This  Note 
has  no  relation  to  the  substantive 
provisions  of  this  rule. 

Ust  of  Subjects  in  43  CFR  Part  4700 

Advisory  committees.  Aircraft, 
Intergovernmental  relations.  Penalties, 
Public  lands.  Range  management.  Wild 
horses  and  burros.  Wildlife. 


Under  the  authorities  cited  below, 
part  470a  subchapter  D,  chapter  II,  title 
43  of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  4700— PROTECTION. 
MANAGEMENT,  AND  CONTROL  OF 
WILD  FREE-ROAMING  HORSES  AND 
BURROS 

1.  The  authority  citation  for  part  4700 
continues  to  read  as  follows: 

Authority:  Act  of  Dec.  15, 1971,  as  amended 
(16  U.S.C.  1331-1340),  Act  of  Oct.  21, 1976  (43 
U.S.C.  1701  et  sen.].  Act  of  Sept.  8, 1959  (18 
U.S.C.  47),  Act  of  June  28, 1934  (43  U.S.C.  J15). 

2.  The  Note  at  the  beginning  of  Group 
4700  is  amended  by  adding  a  new 
paragraph  at  the  end  thereof  to  read  as 
follows: 


Public  reporting  burden  for  this  information 
ia  estimated  to  average  0.165  hours  per 
response,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding  this 
burden  estimate  or  any  ..  Jier  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the 
Liformation  Collection  Clearance  Officer, 
Division  of  Information  Resources 
Management,  Bureau  of  Land  Management 
(770),  1849  C  Street  NW..  Washington,  DC 
20240,  and  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project  1004- 
0042.  Washington.  DC  20503.  | 

3.  Section  477a3  is  revised  to  read  as 
follows: 

5  4770.3    Admlnlstratfve  ramedles. 

(a)  Any  person  who  is  adversely 
affected  by  a  decision  of  the  authorized 
officer  in  the  adminisb-ation  of  these 
regulationa  may  file  an  appeal.  Appeals 
must  be  filed  writhin  30  days  of  receipt  of 
the  decision  in  accordance  with  43  CFR 
part  4,  subpart  E. 

(b)  The  authorized  officer  may  place 
in  full  force  and  effect  decisions  to 
cancel  a  Private  Maintenance  and  Care 
Agreement  so  as  to  allow  repossession 
of  wild  horses  or  burros  from  adopters 
to  protect  the  animals'  welfare.  Appeals 
and  petitions  for  stay  of  decisions  shall 
be  filed  with  the  Interior  Board  of  Land 
Appeals  as  specified  in  this  part. 

Dated;  November  7, 1990  I 

Dave  O'Neal,  ' 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  Bl-438  Filed  1-8-91:  8:45  am) 
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FEDERAL  COMtMINICATIONS 
COMMISSION 

47  CFR  Parts  0, 1  and  73 
lOeneral  Docket  90-264;  FCC  90-410] 

Comparative  Hearing  Process  for  New 
Broadcast  Applicants 

AOEMCY:  Federal  Communications 

Commission. 

action:  Final  rule^ __^___ 

SUMMARY:  The  Commission  revises  its 
rules  to  expedite  the  comparative 
hearing  process  for  new  broadcast 
applicants  in  order  to  speed  service  to 
the  public. 

EFFECTIVE  DATES:  Except  as  noted 
below,  the  rules  adopted  in  this  Report 
and  Order  will  become  effective  on 
February  13. 1991.  47  CFR  73.1620(g)  will 
become  effective  April  9, 1991  or  upon 
approval  of  that  reprarting  requirement 
by  the  Office  of  Management  and 
Budget,  whichever  is  sooner.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal  Register 
at  a  later  date.  TTie  modification  of  the 
Ruarch  policy  announced  in  this  Report 
and  Order  shall  become  effective  on 
March  21, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Blumenthal,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  (202)  254-6530. 
SUPPLEMENTARY  INFORMATION:  The 
following  collection  of  Information 
contained  in  these  new  rules  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Sti^et,  NW,  Washington,  DC 
20036,  (202  452-1422.  Persons  wishing  to 
comment  on  the  information  collection 
should  contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503.  (202)  395- 
3785.  Copies  of  these  comments  should 
also  be  sent  to  the  Commission.  For 
further  information,  contact  Jerry 
Cowden.  Federal  Communications 
Commission.  (202)  632-7413. 

OMB  number:  None. 

Title:  Proposals  to  Reform  the 
Commission's  Comparative  Hearing 
Process  to  Expedite  the  Resolution  of 
Cases  (Report  and  Ordp'-  in  General 
Docket  90-264). 

Respondents:  Businesses. 

Estimated  annual  burden  and 
frequency  of  response:  The  information 
collection  burdens  will  involve  the 
identification  of  deviations  from 
comparative  promises  made  to  the 


Commission  in  appUcations  for  new 
broadcast  facilities.  Any  such  deviations 
that  occur  daring  the  construction  phase 
and  the  first  year  of  operation  of  a  new 
staticKi  must  be  reported  to  the 
Commission. 

10  respondents:  50  hours  total  annual 

burden 
5  hours  average  burden  per  response 

Frequency:  Upon  application  for  a 
license  to  cover  a  construction  permit,  if 
any  deviations  occur  during  the 
construction  phase,  and  upon  the  first 
armiversary  of  the  commencement  of 
program  test  authority,  if  any  deviations 
occur  during  that  first  year  of  station 
operation. 

Needs  and  uses:  The  information  will 
be  collected  to  expedite  the 
Commission's  comparative  hearing 
process  and  to  avoid  abuses  of  that 
process  associated  with  the  submission 
of  inflated  and/or  non-bona  fide 
comparative  promises.  Submission  of 
the  required  reports  will  enable  the 
Commission  to  determine  whether  the 
successful  applicant  was  fulfilling  its 
comparative  promises  concerning 
divestiture  of  other  media  interests,  the 
integration  of  ownership  and 
management,  and  the  passive  role  of 
certain  station  owners.  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  December  13, 1990, 
FCC  90-410.  The  full  text  of  this 
Commission  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Docket  Branch  (room  230),  1919  M 
Sti-eet  NW.,  Washington.  DC  The  full 
text  of  this  Report  and  Order  may  also 
be  purchased  from  the  Commission's 
copy  contractor. 

Summary  of  Report  and  Order 

1.  By  this  Report  and  Order,  the 
Commission  intends  to  substantially 
reduce  the  time  consumed  in  the 
conduct  of  comparative  hearings  and 
agency  review  in  cases  involving 
apphcants  for  new  broadcast  faciUties. 
EKiring  the  process  of  selecting  among 
otherwise  qualified  applicants  for  new 
broadcast  facilities  the  public  is 
deprived  of  a  valued  service,  and  the 
ultimate  licensee  is  deprived  of  the 
opportunity  to  provide  that  service. 
After  balancing  the  important  goal  of 
selecting  the  best  qualified  applicant 
against  the  need  to  eliminate 
unnecessary  delay,  we  are  convinced 
that  the  time  consumed  in  the 
comparative  hearing  process  can  be 
substantially  reduced  while  still 
preserving  the  fundamental  fairness  and 
public  interest  benefits  of  our 
proceedings. 


Encouraging  Setderaents 

2.  Settlements  can  be  a  significant 
factor  in  expediting  the  new  service,  and 
most  commenters  support  the  objective 
of  encouraging  settlements.  Although,  in 
a  particular  case,  a  settlement  may 
result  in  a  grant  to  an  applicant  that 
might  not  be  considered  "best  qualified" 
under  our  comparative  criteria,  the 
settlement  process  takes  place  within 
the  context  of  the  comparative  criteria, 
in  that  an  applicant's  evaluation  of  its 
own  comparative  standing,  as  well  as 
that  of  its  competitors,  has  an  impact  on 
its  decision  to  offer  or  accept  a 
settlement  or  to  preserve  to  the  end  of 
the  process.  Thus,  any  reduction  in  the 
comparative  merits  of  an  applicant  that 
is  granted  after  settlement,  as  opposed 
to  one  that  is  granted  in  a  case  that  is 
not  settled,  is  likely  to  be  marginal  if  it 
occurs  at  all.  Further,  aetUements 
expedite  the  provision  of  new  broadcast 
service  to  the  pubbc  and  permit 
government  resources  to  be  turned  to 
the  more  expeditious  resolution  of  those 
cases  that  remain.  In  these 
circumstances,  we  think  the  benefit  of 
conducting  the  hearing  is  outM^eighed  by 
the  public  interest  benefits  of  settlement 

A.  The  Hearing  Fee 

3.  The  Notice  observed  that  the 
hearing  fee  may  have  a  salutary  effect 
on  settlements  that  would  be  enhanced 
by  the  earlier  payment  of  the  fee.  Most 
commenters  addressing  the  issue  agree 
that  the  earlier  payment  of  the  hearing 
fee  would  have  a  beneficial  effect  on  the 
comparative  hearing  process.  Thus,  we 
will  amend  our  rules  to  require  payment 
of  the  hearing  fee  before  an  applicant  is 
designated  for  hearing,  on  a  date 
established  in  the  public  notice 
announcing  the  acceptance  of  mutually 
exclusive  apphcations  and  establishing 
a  deadline  for  filing  petitions  to  deny 
those  applications.  The  fee  payment 
date  to  be  announced  in  that  public 
notice  will  be  approximately  30  days 
after  the  petition  to  deny  deadhne. 

4.  Hearing  fees  paid  at  that  time  will, 
however,  be  refunded  upon  request  by 
applicants  that  are  dismissed, 
voluntarily  or  involuntarily,  before  a 
hearing  designation  order  (HDO)  is 
issued  or  are  granted  without  being 
designated  for  a  comparative  heanng. 
After  an  applicant  has  been  designated 
for  hearing,  the  hearing  fee  may  also  be 
refunded  under  the  circumstances 
provided  for  in  5  lHHic)  of  our  rules. 
47  CFR  1.1111(c). 

5.  We  will  make  the  transition  from 
our  current  rule  (payment  of  the  hearing 
fee  with  Notices  of  Appearance)  to  the 
new  rule  (payment  prior  to  the  HDO)  in 
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the  following  manner.  For  all 
commercial  broadcast  applications  that 
have  not  been  placed  on  a  "B**  cut-off 
list  released  prior  to  February  13. 1991 
(the  effective  date  of  the  rule  change), 
the  date  for  making  payment  of  the 
hearing  fee  will  be  established  in  the 
public  notice  setting  the  "B"  cut-off 
deadline.  All  commercial  broadcast 
applications  that  have  been  placed  on  a 
"B"  cut-off  list  released  prior  to 
February  13. 1991.  will  be  required  to 
pay  their  hearing  fee  by  March  15. 1991. 
unless  such  applications  are  designated 
for  hearing  before  that  date.  All 
applicants  designated  for  hearing  before 
March  15. 1991.  should  pay  their  hearing 
fee  with  their  Notices  of  Appearance.' 

B.  Pre-Designation  Settlements 

6.  The  Notice  in  this  proceeding 
proposed  to  specify  "settlement 
advocates"  to  encourage  applicants  to 
settle  the  case  before  the  HDO.  It  also 
sought  comments  on  whether  the  pre- 
designation  settlement  process  would  be 
enhanced  by  requiring  all  pending 
applicants  that  have  not  supplied  the 
additional  information  on  financing  and 
integration  proposals  now  required  by 
FCC  Form  301  to  provide  that 
information  in  an  amendment  to  their 
applications.* 

To  further  encourage  settlements 
through  mergers,  we  sought  comment  on 
whether  we  should  permit  the  merged 
applicant  to  enjoy  the  comparative 
advantages  achieved  by  virtue  of  the 
merger.*  A  number  of  commenters 
support  a  voluntary  settlement  advocate 
process,  but  others  are  concerned  that 
the  process  would  delay  action  on  the 
HDO.  Commenters  would  also  require 
all  pending  applicants  to  provide 
additional  financial  and  integration 
information,  but  most  oppose 
comparative  upgrading  through  mergers. 

7.  Although  the  settlement  advocate 
process  may  result  in  some  increase  in 
the  number  of  cases  that  are  settled 
before  designation,  it  may  also  delay  the 
processing  of  applications  that  partake 
of  the  process.  On  balance,  we  do  not 
believe  that  the  anticipated  increase  in 


pre-designation  settlements  offset  the 
possibility  of  processing  delays.  We  are 
also  persuaded  that  permitting  merged 
applicants  to  upgrade  their  comparative 
standing  by  virtue  of  the  merger  would 
only  lead  to  comparative 
gamesmanship.  Finally,  the  matter  of 
requiring  pending  applicants  to  submit 
additional  financial  and  integration 
information  has  been  dealt  with  in 
Revision  of  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station.  4  FCC  Red  3853,  recon.  denied. 
FCC  Red (1990). 

C.  Settlement  Conferences 

8.  To  encourage  more  settlements 
after  designation  but  before  trial,  the 
Notice  proposed  that  applicants  should 
participate  in  an  off-the-record 
settlement  conference  before  a 
"settlement  judge."  The  commenters 
generally  favor  this  process,  although 
some  believe  that  settlements  are  more 
likely  if  the  FCC  is  not  involved  in  the 
process.  After  considering  the 
comments,  we  have  decided  to  make 
settlement  judges  available  to 
applicants  on  a  voluntary,  experimental 
basis.*  Where  all  parties  believe  that  a 
settlement  judge  might  facilitate 
settlement  efforts,  a  request  for  the 
assignment  of  a  settlement  judge  should 
be  submitted  to  the  presiding  judge  who 
will  forward  it  to  the  Chief 
Administrative  Law  Judge.  In  the  Chief 
ALJ's  discretion,  a  settlement  judge  will 
be  assigned.  After  reviewing  the 
applicants'  proposals,  the  settlement 
judge  will  meet  with  the  applicants 
individually  and/or  in  concert  to  explore 
a  potential  settlement  of  the  matter.* 

9.  As  with  pre-designation  mergers, 
we  will  not  permit  comparative 
upgrading  of  applications  that  enter 
partial  settlements  through  the 
settlement  judge  process.  While  the 
prospect  of  such  upgrading  may 


■  After  publication  of  thla  rjle  change  in  the 
Fwkral  Ragtatar.  the  Cominitsion  will  itiue  a  public 
notice  specifying  the  method  for  payment  of  the 
hearing  fee. 

«  The  Form  301  wai  amended  to  require  the 
additional  information  for  applicationa  filed  on  or 
after  [une  2JI,  1989.  Applicationa  that  were  pending 
prior  to  that  dale  were  not  required  to  provide  the 
newly  required  information.  Revision  of  Application 
for  Con$tniction  Permit  for  Commercial  Broadcast 
Station.  4  FCC  Red  3853.  recon  Denied.  5  FCC  Red 
(1980). 

•  Preaently,  iuch  comparatnve  upgrades  are  not 
permitted.  See  Daytona  Broadcasting  Co..  Inc..  101 
FCC  Zd  lOia  1012.  recon.  granted  in  part.  102  FCC 
2d  931  (1988). 


♦  The  settlement  judge  process  is  an  alternate 
means  of  dispute  resolution  withm  the  meaning  of 
the  Administrative  Dispute  Resolution  Act.  Pub.  L 
101-552  (November  IS.  1980)  See  5  U  S.C.  581(3). 
The  Notice  also  solicited  comments  on  the  potential 
uses  of  other  alternative  dispute  resolution 
techniques  in  the  comparative  process.  William 
Ward  and  Virginia  Carson  support  the  use  of 
mediators  in  the  pre-designation  settlement  process. 
Section  3  of  the  Administrative  Dispute  Resolution 
Act  requires  agencies  to  adopt  a  policy  that 
addresses  alternate  means  of  dispute  resolution, 
and  we  will  take  up  the  question  of  what  other 
forms  of  alternative  dispute  resolution  may  be 
efficacious  in  a  separate  proceeding  commenced 
under  that  Act. 

•  The  settlement  judge  shall  be  a  "neutral"  aa 
defined  in  the  Administrative  Disputes  Resolution 
Act.  5  use  581(9)  and  5e3(ad).  and  he  shall  have 
all  the  powers  conferred  by  that  Act.  On  December 
31. 1992.  the  Chief  AL)  shall  submit  a  report  lo  the 
Commission  reflecting  the  number  of  cases  in  which 
settlement  judges  have  been  assigned  and  the 
resolution  of  those  cases. 


encourage  participation  in  the  process,  it 
may  also  encourage  comparative 
gamesmanship  and  the  filing  of 
speculative  applications.  Similariy.  we 
will  not  refund  all  or  part  of  the  hearing 
fee  paid  by  the  applicants  that 
participate  in  the  process.  To  do  so 
would  only  decrease  incentives  to  settle 
the  case  even  eariier.  In  this  regard,  we 
believe  that  the  prospect  of  avoiding  the 
costs  and  delays  of  litigation  provide 
adequate  incentives  to  settlements. 

D.  The  Ruarch  Policy 

10.  The  Notice  sought  comment  on  the 
possible  reversal  or  modification  of  our 
holding  in  Ruarch  Associates.  103  FCC 
2d  1178  (1986).  in  which  an  applicant 
granted  after  a  settlement  was  relieved 
of  certain  comparative  commitments. 
We  also  sought  comment  on  appropriate 
means  to  ensure  the  future  adherence  to 
promises  made  in  applications  for 
purposes  of  enhancing  an  applicant's 
comparative  standing  under  diversity 
and  integration  criteria.  The  commenters 
were  split  on  the  proposal  to  reverse  or 
modify  Ruarch.  but  most  agreed  that  the 
lack  of  post-grant  enforcement  of 
comparative  promises  has  been  a 
contributor  to  abuses  of  the 
Commission's  processes. 

11.  Although  the  Ruarch  policy  may 
encourage  inflated  comparative 
commitments,  the  policy  may  also 
provide  an  added  incentive  to  settle.  In 
striking  a  balance  between  these 
conflicting  considerations,  we  believe 
there  is  merit  to  the  proposal  in  the 
comments  to  permit  the  successful 
applicant  in  a  "global"  settlemei.t  to 
withdraw  divestiture  and  integration 
proposals  where  the  settlement  is 
entered  into  early  in  the  hearing 
process.  Thus,  where  a  settlement  of  the 
case  is  entered  into  and  filed  with  the 
presiding  judge  on  or  before  the  notice 
of  appearance  deadline,  the  judge  may 
entertain  and  grant  a  request  to  relieve 
the  successful  applicant  of  divestiture 
and  integration  proposals.*  In 
settlements  reached  after  the  notice  of 
appearance  deadline,  the  successful 
applicant  will  be  expected  to  fulfill  its 
divestiture  and  integration  proposals. 

12.  We  also  agree  with  the  i 
commenters  that  some  oversight  of 
applicant  adherence  to  comparative 
promises  is  appropriate,  and  ensuring  at 
least  one  full  year's  compliance  with 
such  promises  would  be  sufficient  to  test 
the  applicant's  bona  fides  and  to 


•Under  this  policy,  an  applicant  could  only  be 
relieved  of  divestiture  proposals  relating  to  its 
comparative  standing.  Divestiture  required  by 
operation  of  the  Commission's  ownership 
restrictions  would  remain  in  force. 
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discourage  inflated  commitments.^  Thus, 
permittees  authorized  out  of  the 
comparative  hearing  process,  including 
those  granted  after  a  settlement,  will  be 
required  to  file  a  statement  with  their 
applications  for  a  license  to  cover  their 
permits  (FCC  Form  302).  identifying  any 
deviations  from  the  divestiture  and/or 
integration  promises  contained  in  their 
applications,  unless  they  have  been 
relieved  of  those  obligations  under  the 
policy  enunciated  above.  A  similar 
statement  will  be  required  to  be  filed  on 
the  first  anniversary  of  the 
commencement  of  program  tests.* 
Program  tests  generally  commence 
within  ten  days  of  the  filing  of  the  Form 
302.  See  47  CFR  73.1620(a).  The 
Commission  will  take  appropriate 
enforcement  action  in  any  case  in  which 
deviations  from  these  comparative 
proposals  indicate  that  the  proposals,  as 
made  to  the  Commission,  constitute  a 
misrepresentation. 

Expeditiiig  the  Hearing  Process 

A.  Discovery 

13.  We  proposed  to  expedite  the 
conduct  of  discovery  in  comparative 
proceedings.  Generally,  the  commenters 
view  discovery  as  an  essential  element 
of  the  hearing  process,  necessary  to 
expose  exaggerated  or  sham  proposals, 
but  several  agree  that  the  time  allowed 
for  discovery  can  be  shortened.  As 
suggested  in  the  comments,  we  will 
commence  discovery  earlier  by 
amending  S  1325  of  our  rules  to 
incorporate  a  standardized  document 
production  order  for  use  in  comparative 
proceedings,  requiring  applicants  to 
make  the  enumerated  documents 
available  to  their  competitors,  or 
interpose  an  objection  based  on  a  claim 
of  privilege,  within  20  days  after  the 
issuance  of  the  HDO,  i.e..  concurrently 
with  the  filing  of  their  notices  of 
appearance.' Any  motions  to  compel  the 
production  of  documents  for  which  a 
privilege  has  been  asserted  should  be 
filed  within  5  working  days,  and  the 
presiding  judge  would  be  expected  to 
dispose  of  any  such  motions  within  10 
calendar  days.  The  HDO  will  also 
require  applicants  to  exchange  a 
standardized  integration  statement  on 


'  See  47  CFR  73.3597. 

'We  believe  that  FCBA's  proposal  to  select  a 
runner-up.  who  wouH  displace  the  winning 
applicant  if  it  failed  to  live  up  to  its  promises,  raises 
legal  and  other  issue*  tiiat  go  far  beyond  the  scope 
of  matters  set  forth  in  the  Notice  Accordingly,  that 
proposal  will  not  he  considered  in  this  proceeding 

•As  writh  the  notice  of  appearance,  the  documents 
will  be  served  on  counsel  for  all  competing 
applicants.  If  no  coucael  is  indicated  in  an 
applicant's  previous  filings,  the  material  will  be 
served  on  the  applicant  at  the  address  indicated  in 
(he  application. 


the  same  date.  With  the  early  provision 
of  the  information  required  in  the 
standardized  document  production 
order  and  the  uniform  integration 
statement,  we  would  expect  that  the 
remainder  of  the  discovery  process 
could  be  expedited. 

14.  We  are  also  adopting  the 
suggestion  that  parties  be  permitted  to 
request  additional  documents  without 
making  a  "good  cause"  showing  and  to 
eliminate  the  requirement  that  ALJs  rule 
on  unopposed  document  requests. 
Parties  may  request  additional  relevant 
documents,  not  called  for  in  the 
standardized  production  order,  at  any 
time  after  the  issuance  of  the  HDO.  but 
initial  supplemental  requests  for 
documents  must  be  filed  no  later  than 
ten  days  after  the  notice  of  appearance 
deadline.  Any  supplemental  document 
requests  must  be  complied  with  or 
objected  to  within  ten  calendar  days. 
Any  motions  to  compel  the  production 
of  documents  for  which  a  privilege  has 
been  asserted  should  be  filed  within  five 
working  days  of  the  document 
production  date,  and  the  presiding  judge 
would  be  expected  to  dispose  of  any 
such  motions  within  10  calendar  days. 
15.  Oral  depositions  would  generally 
be  scheduled  after  the  initial  document 
production.  All  applicants  must  be 
prepared  to  make  their  active  and 
passive  owners  available  for  such 
depositions  after  the  notice  of 
appearance  deadline,  and  the  21  day 
notice  provision  for  depositions  wdl  not 
apply  to  depositions  of  these  applicant 
principals.  See  47  CFR  1.315.  Further, 
depositions  of  these  principals  will  be 
held  in  Washington,  DC  or  in  the 
proposed  community  of  license,  at  the 
deponents'  option,  unless  all  parties 
agree  to  some  other  location.  In  this 
manner,  we  believe  that  discovery  in  the 
routing  comparative  case  can  be 
completed  within  90  days  of  the 
issuance  of  the  \iDO.  However,  we 
recognize  that  there  will  be  cases  in 
which  more  time  is  needed,  and  the 
administrative  law  judges  have  the 
discretion  to  permit  discovery  to  extend 
beyond  that  time  limit  in  unusual  cases 
or  when  the  issues  have  been  enlarged. 
16.  In  order  to  facilitate  discovery  on 
new  issues  added  to  a  proceeding  in 
response  to  petitions  to  enlarge  issues, 
we  will  amend  S  1-229  of  our  rules  to 
require  that  a  motion  to  enlarge  issues 
identify  those  documents  the  moving 
party  wishes  to  have  produced  and  any 
other  discovery  procedures  the  movant 
wishes  to  employ,  If  the  motion  is 
granted,  the  ALJ  will  simultaneously 
rule  on  the  additional  discovery 
requests. 


B.  The  "Anax" Doctrine 

17.  In  Anax  Broadcasting.  Inc..  87  FCC 
2d  483  (1981).  we  allowed  applicants  lo 
exclude  limited  partners  (and  the 
owners  of  nonvoting  stock)  from  the 
calculus  by  which  we  determine  the 
comparative  credit  for  integration  of 
ownership  and  management  (as  well  as 
for  diversity).  The  Notice  recognized 
that  active/passive  ovmership 
structures  that  take  advantage  of  the 
Anax  doctrine  had  spawned  lengthy 
litigation,  and  it  asked  whether  the 
Commission  should  eliminate  or  modify 
that  doctrine  to  curtail  such  litigation. 
The  commenters  were  split  on  the 
proposed  elimination  of  the  Anax 
doctrine,  and  several  suggest  that,  if  it  is 
eliminated,  the  change  should  not  apply 
to  pending  applications. 

18.  Upon  consideration  of  the 
comments,  we  have  decided  to  not 
eliminate  or  alter  the  Anax  doctrine  in 
this  proceeding.  The  underlying  premise 
of  that  doctrine  is  that  certain  passive 
ownership  interests  are  not  cognizable 
under  the  Commission's  attribution 
rules.  47  CFR  73.3555  Note  2,  and  such 
interests  should  not  dilute  the 
integration  credit  available  to  applicants 
whose  organization  includes  such 
nonattributable  interests.  That  premise 
remains  viable,  and  we  will  not  overturn 
the  Anax  case  or  modify  the  Anax 
doctrine  in  this  proceeding. '  °  However, 
as  suggested  by  several  commenters.  we 
will  require  successful  applican'.s 
proposing  an  active/passive  ownership 
structure  to  report  any  deviations  from 
their  proposal  that  active  ovmers  retain 
sole  control  of  the  permittee/licensee  in 
applications  for  a  license  to  cover  the 
construction  permit  and  again  on  the 
first  anniversary  of  program  test 
authority.  The  Commission  will  take 
appropriate  enforcement  action  in  any 
case  in  which  deviations  from  the 
active/passive  ownership  structure 
indicate  that  the  proposal,  as  made  to 
the  Commission,  constitutes 
misrepresentation. 

C.  Written  Cases 

19.  The  Notice  proposed  to  require  the 
use  of  written  cases  except  in  the  most 
unusual  circumstances.  Parties  desiring 
to  present  oral  testimony  or  cross 
examine  opponents  on  their  written 
cases  would  be  required  to  make  a 
specific  shovring  to  the  presiding  judge 


'"This  decision  should  not  be  taken  as  an 
indication  of  Commission  aclior,  in  adjudicatory 
cases  thai  involve  questions  relating  to  the  active/ 
passive  ownership  structure  under  the  Anax 
doctnne.  As  such  cases  come  before  ua.  we  wiU 
decide  them  oo  the  basis  of  the  record  compiled  by 
the  parties 
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supporting  that  request.  All  of  the 
commenters  addressing  this  proposal 
oppose  limitations  on  cross  examination 
in  hearings.  Although  our  experience 
indicates  that  the  use  of  strictly  written 
procedures  can  expedite  the  hearing 
process,  we  did  not  propose  to  preclude 
ALI's  from  taking  oral  testimony.  For 
some  types  of  issues,  it  may  be 
necessary  to  observe  the  demeanor  of 
the  witnesses  to  assess  their 
creditability,  and,  in  other  instances, 
cross  examination  may  be  required. 
Section  1.248  of  our  rules  empowers 
ALjs  to  limit  oral  testimony.  47  CFR 
1.248,  and,  in  the  exercise  of  the 
discretion  granted  ALjs  by  that  rule,  we 
will  make  it  clear  that  ALjs  should 
permit  oral  testimony  and  cross 
examination  only  where  material  issues 
of  decisional  fact  cannot  adequately  be 
resolved  without  oral  evidentiary 
hearing  procedures  or  the  public  interest 
otherwise  requires  oral  evidentiary 
proceedings." 

D.  Time  Guidelines 

20.  The  Notice  proposed  time 
guidelines  that  would  result  in  the 
issuance  of  an  ID  in  a  routine 
comparative  case  within  seven  months 
of  the  HDO.  However,  a  number  of 
commenters  suggest  that  our  guidelines 
provide  inadequate  time  to  prepare 
thorough  and  thoughtful  findings  and 
initial  decisions,  and  that  our  guidelines 
do  not  consider  the  time  required  to 
resolve  motions  to  enlarge  issues.  Such 
motions  must  be  filed  within  30  days  of 
the  publication  of  the  HDO  in  the 
Federal  Register.  47  CFR  1.229.  but 
several  weeks  could  be  saved  if  the  time 
ran  from  the  release  of  the  HDO. 

21.  Based  on  commenters  suggestions. 
we  believe  that  additional  savings  are 
possible,  particularly  in  the  routine  case 
that  does  not  involve  delays  associated 
with  the  enlargement  of  issues.  Thus,  we 
have  determined  that  our  goal  should  be 
the  resolution  of  routine  comparative 
cases  by  ID  within  nine  months  of  the 
HDO.  As  noted  above,  the  HDO  would 
commence  the  discovery  process  by 
requiring  the  exchange  of  documents 
pursuant  to  a  standardized  document 
production  order  and  the  filing  of 
uniform  integration  statements.  The 
routine  discovery  phase  of  the  case 
generally  would  be  terminated  90  days 
after  the  issuance  of  the  HDO.  Exhibits 
would  be  exchanged  30  days  after 
completion  of  discovery,  and  the  hearing 
would  be  scheduled  about  15  days 


thereafter.'*  The  record  should  be 
closed  immediately  at  the  end  of 
whatever  hearing  is  necessary,  and  60 
days  provided  for  the  filing  of  proposed 
findings  and  reply  findings.  The  ALJs 
should  make  every  effort  to  prepare  and 
release  the  ID  in  these  routine  cases 
within  90  days  of  the  last  pleading. 

Expediting  Review 

A.  Eliminate  Intermediate  Review 

22.  The  Notice  sought  comments  on 
whether  elimination  of  the  Review 
Board  would  expedite  the  resolution  of 
broadcast  comparative  cases  after  the 
ID.  The  commenters  generally  oppose 
this  proposal,  opining  that  the  Review 
Board  operates  expeditiously  and 
efficiently.  On  the  basis  of  these 
comments  and  the  reservations 
expressed  in  the  Notice,  we  will  not 
eliminate  the  intermediate  review 
function. 

B.  Reorganize  the  Intermediate  Review 
Function 

23.  The  Notice  also  solicited  comment 
on  the  possible  reorganization  or 
modification  of  the  two-tiered  review 
system,  including  a  consolidation  of  the 
Review  Board  and  its  staff  with  the  staff 
that  prepares  adjudicatory  decisions  for 
the  Commission.  Moreover,  because  the 
purpose  of  the  Review  Board  is  to  free 
the  Commission  from  burdensome 
review  functions,  we  proposed  an 
amendment  to  S  0.361(b)  of  our  rules  to 
permit  the  Commission  or  any  of  its 
members  to  provide  legal  and  policy 
guidarM;e  and  advice  to  the  Board  or  any 
of  its  members.  47  CFR  0.381(b). 

24.  The  commenters  addressing 
reorganization  generally  opposed  our 
proposals.  Some  also  suggest  that 
permitting  Commissioners  to  discuss  the 
merits  of  cases  with  the  Board  would 
give  the  impression  that  decisions  in 
comparative  cases  are  based  on  politics 
rather  than  reasoned  decisionmaking. 
On  the  basis  of  the  comments,  we  have 
determined  thai  the  best  course  wuuld 
be  to  maintain  the  current  organization 
of  the  Board  and  the  limitations  of 

I  0.361(b)  of  our  rules  restricting 
communications  between  the  Board  and 
the  Commission.  To  further  expedite  the 
intermediate  review  process,  we  are 


' '  Similarly,  the  At|i  retain  ihe  discretion  to 
permit  the  •ubmiiilon  of  rebuttal  cases  in  th«  form 
most  conducive  to  the  efficient  resolution  of  (he 


"  We  are  aware  of  commenters'  observations 
that  heanngs  are  often  delayed  by  the 
unavailability  of  hearing  rooms.  In  order  to  meet 
this  guideline,  the  Office  of  Managing  Director  will 
ascertain  how  many,  if  any.  additional  hearing 
rooms  are  necessary  and  whether  that  need  can  be 
accommodated  by  pulling  existing  conference 
rooms  and  the  Commission  meeting  room  into 
service  as  hearing  rooms  If  these  alternatives 
should  prove  insufficient  and  additional  space  is 
required,  we  will  undertake  to  make  additional 
hearing  rooms  available  within  the  li.-nitations  of  Ihe 
Commission  s  budget. 


amending  §  1.277  of  our  rules  to  further 
restrict  the  permissible  length  of 
consolidated  briefs  and  exceptions  to  25 
double-spaced  typewritten  pages. 

C.  Oral  Argument 

25.  To  expedite  the  review  process, 
we  proposed  to  lim.it  oral  argument 
before  the  Review  Board  and  the 
Commission  to  cases  involving 
extraordinary  circumstances.  The 
commenters  generally  oppose 
restrictions  on  oral  argument,  although 
some  agree  that  the  Board  should  not 
routinely  grant  requests  for  oral 
argument  as  it  does  now.  The 
commenters  generally  assert  that  oral 
argument  serves  the  important  function 
of  focusing  and  defining  key  appellate 
issues,  and  it  probably  shortens  rather 
than  lengthens  review  time.  The  . 

Commission  and  the  Board  have  the  ' 

discretion  not  to  hear  oral  argument.  See 
S.  Rep.  No.  576,  87th  Cong.,  1st  Sess.  15 
(1961).  Although  we  recognize  that  oral 
argument  may,  in  some  cases,  provide 
valuable  assistance  to  the  reviewing 
authority  in  resolving  the  issues  before 
it,  the  scheduling  of  oral  argument  also 
delays  the  ultimate  resolution  of  the 
case.  Thus,  we  will  amend  §  1.277  of  the 
rules  to  provide  that  oral  argument  be 
allowed  only  where  it  is  requested  by 
the  parties  and  the  Board  or 
Commission  finds  that  it  will  assist  in 
the  resolution  of  the  issues  presented  on 
appeal. 

D.  Time  Guidelines  ' 

28.  The  Commission's  rules  currently 
require  the  Review  Board  to  adopt  a 
decision  within  180  days  after  release  ot 
an  ID,  and  section  5(d)  of  the  | 

Communications  Act  requires  the 
Commission  to  conduct  its  business  with 
the  objective  of  rendering  a  decision  in 
hearing  cases  "within  six  months  from 
the  final  date  of  the  hearing  *  *  *."47 
U.S.C.  155(d)."  The  Notice  proposed 
internal  guidelines  establishing  a  goal  of 
issuing  final  agency  decisions  in  these 
comparative  cases  within  six  months  of 
the  IDs  by  issuing  Review  Board 
decisions  within  3  months  and 
Commission  decisions  3  months 
thereafter.  Generally,  the  commenters 
focused  on  the  amount  of  time  it  takes 
the  Commission  to  issue  a  decision  in 
these  cases.  Some  would  eliminate  the 
application  for  review  process  entirely, 
others  would  limit  its  scope  to  policy 
issues,  or  have  the  Review  Board 
decision  become  final  if  the  application 


"  The  provision  was  enacted  in  1952.  prior  to  the 
authorization  of  the  Review  Board.  Thus,  the  policy 
enunciated  in  this  section  did  not  contemplate  Ihe 
two-stage  review  process  that  now  exists. 
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for  review  is  not  acted  upon  within  six 
months. 

27.  Upon  consideration  of  the 
comments,  we  believe  that  time  savings 
can  be  achieved  in  the  resolution  of 
these  cases  by  the  Review  Board.  With 
the  ehmination  of  oral  argument  in 
appropriate  cases,  the  Review  Board 
should  be  able  to  complete  its 
consideration  of  routine  cases  within 
four  months  of  the  filing  of  exceptions, 
i.e.,  approximately  five  and  a  half 
months  after  the  issuance  of  the  ID.'* 
As  to  Commission  review,  the 
Communications  Act  provides  that 
parties  aggrieved  by  a  decision  taken 
pursuant  to  delegated  authority  "may 
file  an  application  for  review"  of  that 
decision  by  the  Commission  and  "every 
such  application  shall  be  passed  upon 
by  the  Commission."  47  U.S.C.  155(c)(4). 
Thus,  we  could  not,  consistent  with  the 
Act,  eliminate  applications  for  review  or 
limit  their  scope.  Similarly,  it  does  not 
appear  that  a  rule  providing  that 
applications  for  review  would  be 
deemed  denied  or  automatically  denied 
satisfies  the  statutory  requirement  that 
they  be  "passed  upon  by  the 
Commission."  47  U.S.C.  155(c)(4).'* 

28.  In  any  event,  we  conclude  that  a 
commitment  to  disposing  of  applications 
for  review  within  five  months  is  more 
appropriate  than  the  commenters' 
proposals."  We  are  amending  our  rules 
to  include  an  express  statement  of  this 
policy  and  a  commitment  to  either 
dispose  of  applications  for  review 
within  five  months  of  their  filing  or  issue 
an  order  indicating  that  additional  time 
will  be  required  in  a  particular  case. 

V.  Other  Proposals 

29.  The  Notice  proposed  to  give  ALJs 
the  authority  to  impose  forfeitures,  in 
addition  to  denying  the  application,  in 
cases  in  which  applicants  made 
misrepresentations  to  the  Commission 
or  engaged  in  other  misconduct  during 
the  application  process.  The  authority  to 
impose  forfeitures  on  applicants  is 
conferred  by  the  Communications  Act. 
See  C  inibus  Budget  Reconciliation  Act 
of  1989,  Public  Law  No.  101-239,  section 
3002, 103  Stat.  2106,  codified  at  47  U.S.C. 


'*  Exceptions  to  IDs  are  filed  within  30  days  of 
the  release  of  the  decision,  and  oppositions  (or 
replies)  are  filed  15  days  th  ^reafter. 

'  •  Even  if  such  a  rule  were  permissible  under  the 
statutory  scheme,  an  order,  "disposing  of  all 
applications  for  review,"  would  l>e  required  for  the 
computation  of  time  for  judicial  review.  See  47 
U.S.C.  155(c)(7). 

"  Applications  for  Review  must  be  filed  within 
30  days  of  the  release  of  the  Board's  decision,  and 
oppositions  must  be  filed  within  15  days  of  the 
Application  for  Review.  Thus,  considenng  this 
pleading  cycle.  In  the  routine  case,  the  Commission 
will  act  within  approximately  six  and  a  half  months 
of  the  release  of  the  Board  decision. 


503(b)(2)(A).  This  proposal  was  not 
addressed  in  the  comments,  and  we 
have  therefore  determined  that  our  ALJs 
will  have  the  authority  to  im.pose 
forfeitures  up  to  the  statutory  maximum 
amount  as  proposed.  See  47  U.S.C. 
503(b)(2)(A)  ($25,000  for  each  violation 
to  a  maximum  of  $250,000  for  continuing 
violations).  In  any  case  in  which  the 
ALJ,  the  Review  Board  or  the 
Commission  enlarge  the  issues  to 
inquire  into  allegations  of  such 
misconduct,  the  enlarged  issues  shall 
include  notice  that,  after  hearings  on  the 
enlarged  issue  and  upon  a  finding  that 
the  alleged  misconduct  occurred  and 
warrants  such  penalty,  in  addition  to  or 
in  lieu  of  denying  the  application,  the 
applicant  may  be  liable  for  a  forfeiture 
of  up  to  the  maximum  statutory 
amount" 

30.  A  number  of  commenters 
submitted  proposals  to  change  the 
policies  under  which  the  Commission 
awards  comparative  credits  and 
demerits  in  comparative  broadcast 
proceedings.  These  proposals  were  not 
raised  in  the  Notice,  and  they  are 
beyond  the  scope  of  this  proceeding 
which  focuses,  for  the  most  part,  on  the 
procedures  employed  in  broadcast 
comparative  cases  rather  than  the 
comparative  criteria  used  to  evaluate 
the  apphcants. 

Conclusion 

31.  The  process  of  selecting  which  of 
otherwise  qualified  apphcants  should  be 
granted  must  remain  fair  and  effective, 
but  undue  delay  in  that  process 
disserves  the  public  by  delaying  the 
institution  of  new  service  and  exacting 
an  economic  toll  on  both  the 
Government  and  the  applicants.  Thus. 
after  consideration  of  the  comments 
filed  in  this  proceeding,  we  have 
adopted  procedural  changes  that  are 
designed  to  reduce  significantly  the  time 
consumed  in  resolving  these 
comparative  cases.  Where  cases  had 
been  resolved  in  an  average  of  almost 
three  years,  we  believe  the  procedures 
adopted  herein  will  reduce  the  duration 
of  routine  cases  prosecuted  from  HDO 
through  ID,  Review  Board  decision,  and 
Commission  decision  to  approximately 
21  months. 

32.  The  rules  adopted  herein  have 
been  anaylzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501-3502,  and  found  to  impose 
new  or  modified  requirements  or 
burdens  on  the  public.  As  such,  the  new 
rules  are  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 


"  Where  such  issues  are  specified  in  the  HDO. 
that  order  will  contain  a  similar  notice. 


the  Paperwork  Reduction  Act  and  a 
copy  of  this  Report  and  Order  is  being 
transmitted  to  the  Office  of  Management 
and  Budget  along  with  a  request  for 
approval  of  these  new  paperwork 
requirements. 

33.  Final  Regulatory  Flexibility  Analysis 

/.  Reason  for  the  Action 

To  expedite  the  resolution  of 
comparative  hearings  involving 
applicants  for  new  broadcast  facilities. 

//.  Objective  of  this  Action 

To  expedite  the  resolution  of 
comparative  hearings  involving 
applicants  for  new  broadcast  facilities, 

///.  Legal  Basis 

These  changes  are  taken  under 
sections  4(1),  4{j).  5(b).  5(c),  303(r)  and 
309  of  the  Communications  Act  of  1934. 
as  amended. 

fV.  Number  and  Type  of  Small  Entities 
Affected  by  the  Proposed  Rule 

Applicants  for  available  new 
broadcast  facilities  are.  for  the  most  part 
small  entities.  Presently,  the 
Commission  has  pending  approximately 
3.000  such  apphcations  that  may  come 
under  the  rules  proposed  herein. 

V.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements  Inherent  in 
the  Proposed  Rule 

Successful  applicants  will  be  required 
to  report  any  deviations  from  the 
comparative  promises  made  in  their 
applications  upon  completion  of 
construction  of  the  station  and  on  the 
first  anniversary  of  the  commencement 
of  program  tests  on  the  station. 

VI.  Federal  Rules  which  Overlap. 
Duplicate,  or  Conflict  with  the  Proposed 
Rule 

None. 

VIL  Any  Significant  Alternative 
Minimizing  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objective  of  the  Action 

Because  these  changes  will  expedite 
the  resolution  of  comparative  broadcast 
hearings  for  new  applicants,  it  will 
generally  permit  the  successful 
applicant  to  commence  operation  of  the 
new  station  at  an  earlier  date.  Thus,  the 
applicants,  generally  small  entities,  will 
be  benefited  by  these  changes.  The 
Commission  has  considered,  and  in 
some  cases  adopted,  commenters' 
suggestions  to  fulfill  its  goal  of 
expediting  the  comparative  hearing 
process  with  a  minimum  of  cost  or 
inconvenience  to  applicants. 
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34.  Accordingly,  it  is  ordered  that  the 
motions  to  accept  late  filed  comments 
filed  by  the  Howard  University  Small 
Business  Devekapment  Center  and  the 
Congressional  Black  Cansns  are 
granted. 

35.  //  is  further  ordered  that  parts  0. 1. 
and  73  of  the  Commission's  rules,  47 
CFR  parts  0, 1,  and  73  are  amended  as 
set  forth  below. 

36.  It  is  further  ordered  that  the  rule 
changes  adopted  herein  shall  be 
effective  on  February  13. 1991,  except 
that  the  requirement  for  the  submission 
of  reports  by  permittees  and  licensees 
contained  in  47  CFR  73.1620(g)  will 
become  effective  90  days  from  the  date 
of  publication  of  this  Report  and  Order 
in  the  Federal  Register  or  upon  approval 
of  that  requirement  by  the  Office  of 
Management  and  Budget,  whichever  is 
sooner.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register  at  a  later  date. 

37.  It  is  further  ordered  that  the 
modification  of  the  Ruarch  policy 
enunciated  herein  shall  become 
effective  on  March  21, 1991.  and  it  shall 
apply  to  all  requests  fur  approval  of 
agreements  filed  on  that  date  and 
thereafter. 

38.  It  ia  further  ordered  that  all 
commercial  broadcast  applications  that 
have  been  the  subject  of  a  public  notice 
released  prior  to  February  13, 1991. 
announcing  the  acceptance  for  filing  of 
mutually  exclusive  applications,  shall 
pay  their  hearing  fee  t>y  March  IS.  1991. 
unless  an  order  designating  such 
applications  for  hearing  it  released 
before  that  date.  All  applicants 
designated  for  hearing  m  orders 
released  before  March  15. 1991.  should 
pay  their  hearing  fee  with  their  Notices 
of  Appearance. 

39.  //  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration. 

40.  This  action  is  taken  pursuant  to 
authority  contained  in  sections  4(i).  4[j), 
5(b).  5(c).  3Cn[t]  and  309  of  the 
Commur.ir.itions  Act  of  1934.  as 
amended,  47  U  S.C.  154(1).  154(j).  155(b). 
155(c).  303(()  and  309. 

For  furthiir  information  concerning 
this  proceeding,  contact  Martin 
Blumenthal,  Office  of  General  Counsel 
(202]  2&l-653a 

Federal  Communicationt  Commisiioa. 
WUIiam  P.  CaSa^ 

Acting  Secntary. 

List  of  Subjects 
47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 


47  CFR  Part  1 

Administrative  practice  and 
procedure. 

47  CFR  Part  73 

Radio  broadcasting  and  Television 
broadcasting. 

Rule  Changes 

47  CFR  Parts  0, 1.  and  73  are  amended 
as  follows: 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sec.  S.  4a  Stat.  10«8.  as 
amended;  47  U.S.C  155.  unless  otherwise 
noted. 

2.  Sechon  0.251  is  amended  by  adding 
a  new  paragraph  (0(12)  to  read  as 
follows: 

§  0.251    Authority  delegated. 

*  *         •         •         ft 

(0  *  •  * 

(12)  In  preparing  decisions  for 
Commission  consideration  on 
applications  for  review  of  routine 
broadcast  comparative  cases  involving 
applicants  for  only  new  facilities,  the 
General  Counsel  will  make  every  effort 
to  submit  such  draft  decisions  for 
Commission  consideration  within  four 
months  of  the  filing  of  the  last 
responsive  pleading.  If  the  Commission 
is  unable  to  adopt  a  decision  in  such 
cases  within  five  months  of  the  last 
responsive  pleading,  it  shall  issue  an 
order  indicating  that  additional  time  will 
be  required  to  resolve  the  case. 

*  •        •        *        • 

3.  Section  0.341  is  amended  by  adding 
new  paragraphs  (d)  and  (e)  to  read  as 
follows: 

S  0.341    Aiittiomy  of  administrative  law 
|udge. 

*  *         •         •         * 

(d)  In  the  conduct  of  routine  broadcast 
comparative  hearings  involving 
applicants  for  only  new  facilities,  i.e.. 
cases  that  do  not  involve  numerous 
applicants  and/or  motions  to  enlarge 
issues,  the  presiding  administrative  law 
judge  shall  make  every  effort  to 
conclude  the  case  within  nine  months  of 
the  release  of  the  hearing  designation 
order.  In  so  doing,  the  presiding  judge 
will  make  every  effort  to  release  an 
initial  decision  in  such  cases  within  90 
days  of  the  fihng  of  the  last  responsive 
pleading. 

(e)  Upon  assignment  by  the  Chief 
Administrative  Law  Judge, 
Administrative  Law  judges,  including 
the  Chief  Judge,  will  act  as  settlement 
judges  in  appropriate  cases.  See  47  CFR 
1.244  of  this  chapter. 

4.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority:  Sees.  4,  3C3,  48  Stat.  1066, 1082. 
as  amended;  47  U.S.C  154,  303;  Implement,  5 
U.S.C.  552,  unless  otherwise  noted. 

5.  Section  1.221  is  amended  by 
removing  paragraphs  (f)  and  (g)  and  the 
Note  and  by  adding  a  new  paragraph 
(c)(1)  to  read  as  follows: 

S  1  -22 1    Notice  of  hearing;  appearances. 

•  •  *  •  • 

(c)  •  *  * 

(1)  In  comparative  broadcast 
proceedings  involving  applicants  for 
only  new  facilities,  the  notice  of 
appearance  filed  by  all  applicants  in  the 
proceeding  shall  indicate  that  service  of 
the  notice  of  appearance  on  the  other 
parties  in  the  case  was  accompanied  by 
the  materials  required  to  be  exchanged 
pursuant  to  the  Standard  Document 
Production  Order  (see  f  1.325(c)(1)  of 
this  part]  end  llie  Standardized 
Integration  Statement  (see  \  1.325(c)(2) 
of  this  pari].  The  Standardized 
Integration  Statement  should  be  filed 
with  the  presiding  Administrative  Law 
Judge,  but,  unless  the  presiding 
Administrative  Law  Judge  rules 
otherwise,  the  documents  exchanged 
pursuant  to  the  Standard  Document 
Production  Order  should  not  be 
submitted  to  the  presiding 
Administrative  Law  Judge.  Failure  to 
serve  the  required  materials  on  all  other 
parties  to  the  case  will  be  tantamount  to 
a  failure  to  file  a  notice  of  appearance. 
ft        *        •        *        • 

6.  Section  1.229  is  amended  by  ' 
revising  paragraphs  (e)  and  (b)  and 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

§1,229    Motions  to  enlarge,  dtantfe,  Of 
delete  iss4Ms. 

(a)  A  motion  to  enlarge,  change  or 
delete  the  issues  may  be  filed  by  any 
party  to  a  hearing.  Except  as  provided 
for  in  paragraph  (b)  of  this  section,  such 
motions  must  be  filed  within  15  days 
after  the  full  text  or  a  summary  of  the 
order  designating  the  case  for  hearing 
has  been  published  in  the  Federal 
Register. 

(b)(1)  In  comparative  broadcast 
proceedings  involving  applicants  for 
only  new  facilities,  such  motions  shall 
be  filed  within  30  days  of  the  release  of 
the  designation  order,  except  that 
persons  not  named  as  parties  to  the 
proceeding  in  the  designation  order  may 
file  such  motions  with  their  petitions  to 
intervene  up  to  30  days  after  publication 
of  the  full  text  or  a  summary  of  the 
designation  order  in  the  Federal 
Register.  [See  \  1.223  of  this  part). 

(2)  In  comparative  broadcast 
proceedings  involving  renewal 
applicants,  such  motions  shall  be  filed 
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within  30  days  after  publication  of  the 
full  text  or  a  summary  of  the  designation 
order  in  the  Federal  Register. 

(3)  Any  person  desiring  to  file  a 
motion  to  modify  the  issues  after  the 
expiration  of  periods  specified  in 
paragraphs  (a),  (b)(1),  and  (b)(2),  of  this 
section,  shall  set  forth  the  reason  why  it 
was  not  possible  to  file  the  motion 
within  the  prescribed  period.  Except  as 
provided  in  paragraph  (c)  of  this  section, 
the  motion  will  be  granted  only  if  good 
cause  is  shown  for  the  delay  in  filing. 
Motions  for  modifications  of  issues 
which  are  based  on  new  facts  or  newly 
discovered  facts  shall  be  filed  within  15 
days  after  such  facts  are  discovered  by 
the  moving  party. 
*        •        •        •        * 

(e)  In  comparative  broadcast 
proceedings  involving  applicants  for 
only  new  facilities,  in  addition  to  the 
showing  with  respect  to  the  requested 
issue  modification  described  in 
paragraph  (d)  of  this  section,  the  party 
requesting  the  enlargement  of  issues - 
against  an  applicant  in  the  proceeding 
shall  identify  those  documents  the 
moving  party  wishes  to  have  produced 
and  any  other  discovery  procedures  the 
moving  party  wishes  to  employ  in  the 
event  the  requested  issue  is  added  to  the 
proceeding.  In  the  event  the  motion  to 
enlarge  issues  is  granted,  the 
Commission  or  delegated  authority 
acting  on  the  motion  will  also  rule  on 
the  additional  discovery  requests,  and,  if 
granted,  such  additional  discovery  will 
be  scheduled  to  be  completed  within  30 
days  of  the  action  on  the  motion  unless 
the  persons  subject  to  such  additional 
discovery  are  not  parties  to  the 
proceeding.  In  such  case,  additional  time 
will  be  required  to  afford  such  persons 
adequate  notice  of  the  discovery 
procedures  being  employed. 

(f)  In  any  case  in  which  the  presiding 
judge,  the  Review  Board  or  the 
Commission  grants  a  motion  to  enlarge 
the  issues  to  inquire  into  allegations  that 
an  applicant  made  misrepresentations  to 
the  Commission  or  engaged  in  other 
misconduct  during  the  application 
process,  the  enlarged  issues  include 
notice  that,  after  hearings  on  the 
enlarged  issue  and  upon  a  finding  that 
the  alleged  misconduct  occurred  and 
warrants  such  penalty,  in  addition  to  or 
in  lieu  of  denying  the  application,  the 
applicant  may  be  liable  for  a  forfeiture 
of  up  to  the  maximum  statutory  amount. 
See  47  U.S.C.  503(b)(2)(A). 

7.  A  new  §  1.244  is  added  to  read  as 
follows: 

§  1.244    Designation  of  a  setttement  judge. 

(a)  In  broadcast  comparative  cases 
invoKing  applicants  for  only  new 


facilities,  the  applicants  may  request  the 
appointment  of  a  settlement  judge  to 
facilitate  the  resolution  of  the  case  by 
settlement. 

(b)  Where  all  applicants  in  the  case 
agree  that  such  procedures  may  be 
beneficial,  such  requests  may  be  filed 
with  the  presiding  judge  no  later  than  15 
days  prior  to  the  date  scheduled  by  the 
presiding  judge  for  the  commencement 
of  hearings.  The  presiding  judge  shall 
suspend  the  procedural  dates  in  the  case 
and  forward  the  request  to  the  Chief 
Administrative  Law  Judge  for  action. 

(c)  If,  in  the  discretion  of  the  Chief 
Administrative  Law  Judge,  it  appears 
that  the  appointment  of  a  settlement 
judge  will  facilitate  the  settlement  of  the 
case,  the  Chief  Judge  will  appoint  a 
"neutral"  as  defined  in  5  U.S.C.  581  and 
583(a)  to  act  as  the  settlement  judge. 

(1)  The  parties  may  request  the 
appointment  of  a  settlement  judge  of 
their  own  choosing  so  long  as  that 
person  is  a  "neutral"  as  defined  in  5 
U.S.C  581. 

(2)  The  appointment  of  a  settlement 
judge  in  a  particular  case  is  subject  to 
the  approval  of  all  the  applicants  in  the 
proceeding.  See  5  U.S.C.  583(b). 

(3)  The  Commission's  Administrative 
Law  Judges  are  eligible  to  act  as 
settlement  judges,  except  that  an 
Administrative  Law  Judge  will  not  be 
appointed  as  a  settlement  judge  in  any 
case  in  which  the  Administrative  Law 
Judge  also  acts  as  the  presiding  officer. 

(4)  Other  members  of  the 
Commission's  staff  who  qualify  as 
neutrals  may  bve  appointed  as 
settlement  judges,  except  that  staff 
members  whose  duties  include  drafting, 
review,  and/or  recommendations  in 
adjudicatory  matters  pending  before  the 
Review  Board  or  the  Commission  shall 
not  be  appointed  as  settlement  judges. 

(d)  The  settlement  judge  will  have  the 
authority  to  require  applicants  to  submit 
their  Standardized  Integration 
Statements  and/ or  their  written  direct 
cases  for  review.  The  settlement  judge 
may  also  meet  vrith  the  apphcants  and/ 
or  their  counsel,  individually  and/or  at 
joint  conferences,  to  discuss  their  cases 
and  the  cases  of  their  competitors.  All 
such  meetings  will  be  off-the-record,  and 
the  settlement  judge  may  express  an 
opinion  as  to  the  relative  comparative 
standing  of  the  applicants  and 
recommend  possible  means  to  resolve 
the  proceeding  by  settlement.  The 
proceedings  before  the  settlement  judge 
shall  be  subject  to  the  confidentiaUty 
provisions  of  5  U.S.C.  584.  Moreover,  no 
statements,  offers  of  settlement, 
representations  or  concessions  of  the 
parties  or  opinions  expressed  by  the 
settlement  judge  will  be  admissible  as 


evidence  in  any  Commission  licensing 
proceeding. 

8.  Section  1.248  is  amended  by  adding 
a  new  paragraph  {d)(4)  to  read  as 
follows: 

§  1 .248    Prehearing  conferences;  hearing 
conferences. 

ft        ft        •        •        • 

(d)  *  *  * 

(4)  In  broadcast  comparative  cases 
involving  applicants  for  only  new 
facilities,  oral  testimony  and  cross 
examination  will  be  permitted  only 
where,  in  the  discretion  of  the  presiding 
judge,  material  issues  of  decisional  fact 
cannot  be  resolved  without  oral 
evidentiary  hearing  procedures  or  the 
public  interest  other^^'ise  requires  oral  • 
evidentiary  proceedings. 
***** 

9.  Section  1.277  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows; 

§  1.277    Exceptions;  oral  arguments. 
ft         ft         •         ft         « 

(c)  Except  by  special  permission,  the 
consolidated  brief  and  exceptions  will 
not  be  accepted  if  the  exceptions  and 
argument  exceed  25  double-spaced 
typewritten  pages  in  length.  (The  table 
of  contents  and  table  of  citations  are  not 
counted  in  the  25  page  limit;  however, 
all  other  contents  of  and  attachments  to 
the  brief  are  counted.)  Within  10  days, 
or  such  other  time  as  the  Commission  or 
delegated  authority  may  specify,  after 
the  time  for  filing  exceptions  has 
expired,  any  other  party  may  file  a  reply 
brief,  which  shall  not  exceed  25  double 
spaced  tj'pewritten  pages  and  shall 
contain  a  table  of  contents  and  a  table 
of  citations.  If  exceptions  have  been 
filed,  any  party  may  request  oral 
argument  not  later  than  five  days  after 
the  time  for  filing  replies  to  the 
exceptions  has  expired.  The 
Commission  or  delegated  authonty,  in 
its  discretion,  will  grant  oral  argument 
by  order  only  in  cases  where  such  oral 
presentations  will  assist  in  the 
resolution  of  the  issues  presented. 
Within  five  days  after  release  of  an 
order  designating  an  initial  decision  for 
oral  argument,  as  provided  in  paragraph 
(d)  of  this  section,  any  party  who  wishes 
to  participate  in  oral  argument  shall  file 
a  written  notice  of  intention  to  appear 
and  participate  in  oral  argument.  Failure 
to  file  a  written  notice  shall  constitute  a 
waiver  of  the  opportunity  to  participate. 
ft        ft        ft        •        • 

10.  Section  1.311  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows; 
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•  •        •        •        • 

(c)  Schedule  for  use  of  the  procedures. 
(1]  In  comparative  broadcast 
proceedings  involving  applicants  for 
only  new  facilities,  discovery 
commencet  with  the  release  of  the 
hearing  designation  order,  and.  in 
routine  cases,  the  discovery  phase  of  the 
proceeding  will  be  conducted  in  a 
manner  intended  to  conclude  that 
portion  of  the  case  within  90  days  of  the 
release  of  the  designation  order. 

(2)  In  an  other  proceedings,  except  as 
provided  by  special  order  of  the 
presiding  officer,  discovery  may  be 
initiated  before  or  after  the  prehearing 
conference  provided  for  in  1 1.248  of  this 
part. 

(3)  In  all  proceedings,  the  presiding 
officer  may  at  any  time  order  the  parties 
or  their  attorneys  to  appear  at  a 
conference  to  consider  the  proper  use  of 
these  procedures,  the  time  to  be  allowed 
for  such  use.  and/or  to  hear  agrument 
and  render  a  ruling  on  disputes  that 
arise  under  these  rules. 

•  •        •        t        • 

11.  Section  1.313  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  foUowr 


§  1.313 

The  use  of  the  procedures  set  forth  in 
SI  1.311  through  1425  of  this  part  is 
subject  to  control  by  the  presiding 
officer,  who  may  iaaue  any  order 
consistent  writfa  the  provisioiis  of  those 
sections  whkh  is  appropriate  and  just 
for  the  purpose  of  protecting  parties  and 
deponents  or  of  providing  for  the  proper 
conduct  of  the  proceeding.  Whenever 
doing  so  would  be  conducive  to  the 
efficient  and  expedibous  conduct  of  the 
proceeding,  the  presiding  officer  may 
convene  a  conference  to  bear  argument 
and  issue  a  ruling  on  any  disputes  that 
may  arise  under  these  rules.  The  ruling, 
whether  written  or  delivered  on  the 
record  at  a  conference,  may  specify  any 
measures,  including  the  following  to 
assure  proper  conduct  of  the  proceeding 
or  to  protect  any  party  or  deponent  from 
annoyance,  expense,  embarassment  or 
oppression; 

*  •        •        •        ft 

12.  Section  1.315  is  ameiuled  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

S  1.315    OepoalBows  upon  oral 
exaiHlnallon    HoMoa  afi<l  p»  eiwiliiwy 

•  •        «        *        * 

(e)  Broadcast  comparative 
proceedings  involving  applicants  for 
only  new  facilities.  In  these  cases,  the 
21 -day  advance  notice  provision  of 
paragraph  (a)  of  this  section  shad  be 


inapplicable  to  depositions  of  active  and 
passive  owners  of  applicants  in  the 
procecdmg.  All  applicants  in  such 
proceedings  should  be  prepared  to  make 
their  active  and  passive  owners 
available  for  depositions  during  the 
period  commencing  with  the  deadline 
for  filing  notices  of  appearance  and 
endmg  90  days  after  the  release  of  the 
designation  order,  if  such  depositions 
are  requested  by  a  party  to  the 
proceeding.  All  such  depositions  will  be 
conducted  in  Washington.  DC  or  in  the 
community  of  license  of  the  proposed 
station,  at  the  dcp)onenf8  option,  unless 
all  parties  agree  to  some  other  location. 

13.  Section  1.325  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S  1.325  Osicovery  and  production  of 
documents  and  things  for  Inspection, 
copying,  or  photograptilng. 

(a]  A  party  to  a  Commission 
proceeding  may  request  any  other  party 
except  the  Commission  to  produce  and 
permit  inspection  and  copying  or 
photographing,  by  or  on  behalf  of  the 
requesting  party,  of  any  designated 
documents,  papers,  books,  accounts, 
letters,  photographs,  objects,  or  tangible 
things  which  constitute  or  contain 
evidence  within  the  scope  of  the 
examination  permitted  by  i  1.311(b)  of 
this  part  and  which  are  in  his 
possession,  custody,  or  control  or  to 
permit  entry  upon  designated  land  or 
other  property  in  his  possession  or 
control  for  purposes  of  inspecting, 
measuring,  siu^eying.  or  photographing 
the  property  or  any  designated  object  or 
operation  thereon  within  the  scope  of 
the  examination  permitted  by  S  1.311(b) 
of  this  part. 

(1)  Such  requests  need  not  be  filed 
with  the  presiding  officer,  but  copies  of 
the  request  shall  be  served  on  all  other 
parties  to  the  proceeding. 

(2)  The  party  against  whom  the 
request  was  made  must,  within  10  days, 
comply  with  the  request  or  object  to  the 
request,  claiming  a  privilege  or  raising 
other  proper  objections.  If  the  request  is 
not  complied  with  in  whole  or  in  part, 
the  requesting  party  may  file  a  motion  to 
compel  production  of  documents  or 
access  to  property  with  the  presiding 
officer.  A  motion  to  compel  must  be 
accompanied  by  a  copy  of  the  original 
request  and  the  responding  party's 
objection  or  claim  of  privilege.  Motions 
to  compel  must  be  filed  within  five 
business  days  of  the  objection  or  claim 
of  privilege. 

(3)  In  resolving  any  disputes  involving 
the  production  of  documents  or  access 
to  property,  the  presiding  officer  may 
direct  that  the  materials  objected  to  be 


presented  to  him  for  in  camera 

inspection. 

•        >        •        *        * 

(c)  In  comparative  broadcast 
proceedings  involving  applicants  for 
only  new  facilities,  on  the  date 
established  for  fiHng  notices  of 
appearance  (see  fi  1.221  of  this  part),  all 
applicants  will  serve  the  materials  listed 
in  the  Standard  Document  Production 
Order  and  the  Standardized  Integration 
Statement  on  all  other  parties  in  the 
case. 

(1)  Standard  document  production 
order.  The  following  documents  must  be 
produced  or  objected  to  on  grounds  of 
priviledge  on  the  notice  of  appearance 
deadline  (Unless  otherwise  directed  by 
the  presiding  officer,  copies  of  these 
documents  should  not  be  filed  with  the 
presiding  officer): 

(i)  All  formation  and  organizational 
documents,  including  arUcles  of 
incorporation,  by  laws,  partnership 
agreements,  voting  rights,  proxies,  and 
any  amendments  to  the  foregoing 
dociunents; 

(ii)  All  minutes  of  .meetings  relating  to 
the  application; 

(iii)  All  documents  relating  to  the 
rights  or  plans  of  persons  or  entities  to 
purchase  an  interest  in  the  applicant  or 
of  current  owners  to  alineate  their 
interests; 

(iv)  All  documents  relating  to  pledges, 
mortgages,  security  interests,  or  other 
encumbrances  of  any  kind  with  respect 
to  the  appUcant 

(v)  All  bank  letters  and  other 
financing  documents  with  die  dollar 
amounts  unexpurgated; 

(vi)  All  documents  relating  to  the 
applicant's  proposed  transmitter  site; 

(vii)  All  documents  relating  to 
communications  by  proposed  integrated 
principals  with  respect  to  their  proposed 
participation  in  the  management  of  the 
station  and  the  disposition  of  their 
current  employment; 

(viii)  All  doctmients  relating  to  prior 
integration  pledges  made  by  principals 
who  propose  to  be  integrated  into  the 
management  of  the  station  at  issue; 

(ix)  All  documents  relating  to 
communications  by  and  between 
principals  of  the  apphcant  concerning 
the  applicabon.  including 
communications  between  active  and 
passive  principals; 

(x)  Representative  documents  relating 
to  enhancement  credits  and  preferences 
sought  by  the  applicant's  principals  for 
loc^  residence,  civic  participation,  past 
broadcast  experience,  minority /female 
status,  and  the  like; 

(xi)  All  documents  relating  to 
commitments  to  divest  other  media 
interests;  and 
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(xii)  All  documents  that  identify  or 
describe  the  principals  who  are 
responsible  for  completing  the 
application,  arranging  financing, 
obtaining  the  applicant's  transmitter 
site,  publishing  the  required  notices, 
establishing  the  local  public  inspection 
file,  and  retaining  lawyers,  engineers, 
and  other  professionals. 

(2)  Standardized  integration 
statement.  The  following  information 
must  be  provided  by  all  applicants  on 
the  notice  of  appearance  deadline 
(Copies  of  this  statement  should  be  filed 
with  the  presiding  officer  and  served  on 
all  parties  to  the  proceeding): 

(!)  The  ownership  structure  of  the 
applicant,  i.e.,  whether  it  is  a 
partnership,  limited  partnership,  or  a 
corporation  (if  a  corporation,  indicate 
whether  it  has  voting  and  non-voting 
stock); 

(ii)  The  ownership  percentage  of  each 
owner 

(iii)  The  identity  of  the  ovraers  who 
will  work  at  the  proposed  station,  what 
tiUes  and  duties  they  will  have,  how 
many  hours  they  will  work  per  week. 
and  how  they  will  reconcile  any  current 
business  interests  or  employment  with 
that  commitment  to  the  station; 

(iv)  All  other  media  interests  held  by 
the  persons  identified  under  paragraph 
(c)(2)(ii).  of  this  section; 

(v)  Whether  the  integrated  owners 
will  claim  credit  for  minority  or  female 
ownership  and  if  so.  specifically  on 
what  basis; 

(vi)  Whether  the  integrated  owners 
will  claim  credit  for  local  residence  and 
civic  involvement  in  the  city  of  license 
or  service  area  and  if  so.  specifically  on 
what  basis  (including  a  detailed 
chronology  of  past  residence  and  a 
description  of  civic  activities  and  their 
duration); 

(vii)  Whether  the  integrated  owners 
will  claim  credit  for  previous  broadcast 
experience  and  if  so,  provide  a  detailed 
list  of  the  stations  they  worked  at.  the 
titles  and  duties  they  had,  and  the  years 
in  which  they  were  so  employed;  and 

(viii)  Whether  the  applicant  will  claim 
a  daytimer  preference  and  if  so, 
specifically  on  what  basis. 

(3)  Supplemental  document 
production.  Parties  may  request 
additional  relevant  documents,  not 
called  for  in  the  Standard  Document 
Production  Order,  at  any  time  after  the 
relerse  of  the  designation  order.  Initial 
supplemental  requests  for  documents 
must  be  filed  no  later  than  ten  days  after 
the  notice  cf  appearance  deadline. 
Supplemental  document  requests  will  be 
handled  under  the  procedures 
tjstablished  in  paragraph  (a)  of  this 
■-■ection.  To  facilitate  the  resolution  of 
disputes  concerning  the  production  of 


documents,  the  presiding  officer  may 
convene  a  pre-hearing  conference  to 
hear  argument  on  and  dispose  of  any 
such  disputes. 

4.  Section  1.1111  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows- 

§1.1111    Return  or  refund  of  charges. 
•        •        •        *        • 

(c)  Broadcast  applicants  that  pay  the 
hearing  fee  before  the  release  of  an 
order  designating  them  for  hearing  are 
entitied  to  a  refund  of  that  fee.  upon 
request  therefor,  whenever  . 

(1)  The  apphcation  is  granted  without 
being  designated  for  hearing; 

(2)  The  apphcation  is  dismissed, 
voluntarily  or  involuntarily,  prior  to 
designation  for  hearing,  in  the  order 
designating  the  case  for  hearing,  or  for 
failure  to  file  a  Notice  of  Appearance 
(see  S  1.221  of  this  part); 

(3)  The  apphcant  is  the  only  apphcant 
designated  in  the  proceeding  that  files  a 
Notice  of  Appearance  and  that  single 
remaining  applicant  is  immediately 
grantable  orgranlable  upon  deletion  of 
any  matters  specified  in  the  designation 
order  and  requiring  resolution  (see 

§  1.229  of  this  part);  or 

(4)  A  settlement  agreement  filed  with 
the  presiding  judge  by  the  Notice  of 
Appearance  deadline  provides  for  the 
dismissal  of  all  but  one  of  the 
applicants,  and  the  single  remaining 
applicant  is  immediately  grantable. 
However,  if  the  single  remaining 
applicant  is  not  immediately  grantable, 
it  is  not  entitied  to  a  refund  of  the 
hearing  fee  unless  all  outstanding 
matters  can  be  deleted  (see  S  1.229  of 
this  part). 

(5)  However,  under  paragraphs,  (c)  (3) 
or  (4)  of  this  section,  hearing  fees  will  be 
retained  by  the  Commission  in  any  case 
requiring  a  decision  on  the  merits  of  an 
applicant's  post-designation  amendment 
or  evidentiary  showing,  whether  by 
Summary  Decision  or  otherwise.  See 

§  §  1.251  and  1.267  of  this  part. 

15.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

16.  Section  73.1620  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 

follows: 

§  73. 1 620    Program  tests. 
«         *         •         •         • 

(g)  Reports  required.  In  their 
application  for  a  license  to  cover  a 
construction  permit  (FCC  Form  302)  and 
on  the  first  anniversary  of  the 
commencement  of  program  tests, 
applicants  for  new  broadcast  facilities 
granted  as  a  result  of  a  settlement  or 


other  decision  in  a  comparative 
proceeding  must  report. 

(1)  Any  deviations  from  comparative 
proposals  relating  to  integration  of 
ownership  and  management  and 
diversification  of  the  media  of  mass 
communciation  contained  in  their 
application  for  a  construction  permit  at 
the  time  such  apphcation  was  granted; 
and 

(2)  Any  deviations  from  an  active/ 
passive  ownership  structure  proposed  in 
their  application  for  a  construction 
permit  at  the  time  such  application  was 
granted. 

(3)  The  reports  referred  to  in 
paragraphs  (g)(1)  and  (2)  of  this  section 
shall  not  be  required  in  any  case  in 
which  the  order  granting  the  application 
relieved  the  applicant  of  the  obligation 
to  adhere  to  such  proposals. 

17.  Section  73.3571  is  amended  by 
adding  new  paragraphs  (c)(1)  and  (c)(2) 
to  read  as  follows: 

§73.3571    Proewsmg  Of  All  broadcast 
station  applicattons. 


(1)  In  addition  to  announcing  the 

acceptance  of  mutually  exclusive 
apphcations  and  establishing  a  date  for 
the  filing  of  petitions  to  deny  such 
applications,  the  public  notice  referred 
to  in  paragraph  (c)  of  this  section  will 
also  announce  the  date  on  which  all 
mutually  exclusive  applicants  (including 
the  previously  accepted  lead  apphcant) 
will  be  required  to  pay  the  hearing  fee 
established  in  part  1  of  these  mles,  47 
CFR  1.1104(2)(c)  of  this  chapter.  The 
date  for  fee  payment  shall  be  at  least  30 
days  after  the  date  established  for 
peitions  to  deny. 

(2)  Whenever  the  public  notice 
announces  the  acceptance  of  an 
application  that  is  mutually  exclusive 
with  a  renewal  application,  it  shall  also 
announce  that  the  mutually  exclusive 
applicants  and  the  renewal  apphcant 
will  be  required  to  pay  the  hearing  fee 
on  the  date  estabhshed  in  the  public 

notice. 

•        *         •         •         ♦ 

18.  Section  73.3572  is  amended  by 
adding  new  paragraphs  (c/.i)  and  (c)(2) 
to  read  as  follows: 

§  73.3572    Processing  of  TV  broadcast  low 
power  TV,  TV  trsnslatof  snd  TV  booster 
station  appncatlons. 
«         ,         •         ■         • 

(c)  •  *  * 

(1)  In  addition  to  announcing  the 
acceptance  of  mutually  exclusive 
applications  and  establishing  a  date  for 
the  filing  of  petitions  to  deny  such 
applications,  the  public  notice  referred 
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to  in  paragraph  (c)  of  this  section  will 
also  announce  the  date  on  which  all 
mutually  exclusive  applicants  (including 
the  previously  accepted  lead  applicant) 
will  be  required  to  pay  the  hearing  fee 
established  in  part  1  of  these  rules,  47 
CFR  1.1104(l)(c)  of  this  chapter.  The 
date  for  fee  payment  shall  be  at  least  30 
days  after  the  date  established  for 
petitions  to  deny. 

(2)  Whenever  the  public  notice 
announces  the  acceptance  of  an 
application  that  is  mutually  exclusive 
with  a  renewal  application,  it  shall  also 
announce  that  the  mutually  exclusive 
applicants  and  the  renewal  applicant 
will  be  required  to  pay  the  hearing  fee 
on  the  date  established  in  the  public 

notice. 

*        •        •        •        • 

19.  Section  73.3573  is  amended  by 
adding  new  paragraphs  (g)(2Hi)  and 
(g)(2)(ii)  to  read  as  follows: 

$73.3573    ProcMSlng  FM  broadcast  and 
FM  translator  station  applications. 

•  •  *  •  t 

(g)  •  •  * 

(2)   •   •   • 

(i)  In  addition  to  announcing  the 
acceptance  of  mutually  exclusive 
applications  and  establishing  a  date  for 
the  filing  of  petitions  to  deny  such 
applications,  the  public  notice  referred 
to  in  paragraph  (g)(2)  of  this  section  will 
also  announce  the  date  on  which  all 
mutually  exclusive  applicants  will  be 
required  to  pay  the  hearing  fee 
established  in  part  1  of  these  rules,  47 
CFR  1.1104(2)(c)  of  this  chapter.  The 
date  for  fee  payment  shall  be  at  least  30 
days  after  the  date  established  for 
petitions  to  deny. 

(ii)  Whenever  the  public  notice 
announces  the  acceptance  of  an 
application  that  is  mutually  exclusive 
with  a  renewal  application,  it  shall  also 
announce  that  the  mutually  exclusive 
applicants  and  the  renewal  applicant 
will  be  required  to  pay  the  hearing  fee 
on  the  date  established  in  the  public 
notice. 
•         *        •         •         • 

[FR  Doc,  91-225  Filed  1-6-91;  8:45  am) 

BtLUNQ  COOC  (712-01-11 


47  CFR  Part  73 

(MM  DockSt  No.  90-137;  RM-7095,  RM- 
7106] 

Radio  BrtMdcasting  Services;  Morris 
and  Pontlac,  Illinois 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  This  document  substitutes 
Channel  229A  for  Channel  276A  at 
Pontiac.  Illinois,  and  modifies  the 
license  of  Station  WIEZ{FM)  to  specify 
operation  on  the  alternate  Class  A 
channel,  at  the  request  of  Livingston 
County  Broadcasters,  Inc.  In  addition, 
Channel  276A  is  allotted  to  Moms. 
Illinois,  at  the  request  of  Nelson 
Enterprises,  Inc.  See  55  FR  11411,  March 
28. 1990.  Channel  229A  can  be 
substituted  for  Channel  276A  at  Pontiac, 
Illinois,  in  compliance  with  the 
Commissions  minimum  distance 
separation  requirements  with  a  site 
restriction  2.2  kilometers  (1.4  miles)  east 
at  Station  WJEZ's  currently  licensed 
site.  Channel  276A  can  be  allotted  to 
Moms,  Illinois,  in  compliance  with  the 
Commission  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.2  kilometers  (51  miles) 
southeast,  in  order  to  avoid  a  short- 
spacing  to  Station  WVVX(FM),  Channel 
276A.  Highlands,  Illinois.  The 
coordinates  for  Channel  229A  at  Pontiac 
are  North  Latitude  40-52-31  and  West 
Longitude  88-36-11.  The  coordinates  for 
Channel  276A  at  Morris  are  North 
Latitude  41-18-39  and  West  Longitude 
88-22-08.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  February  19. 1991;  the 
window  period  for  filing  applications  for 
Morris,  Illinois,  will  open  on  February 
20, 1991,  and  close  on  March  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No,  90-137. 
adopted  December  12. 1990,  and 
released  January  4, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037.  , 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973.202    [Amsndcd] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended  by 
adding  Channel  276A  at  Morris,  and  by 


removing  Channel  276A  and  adding 

Channel  229A  at  Pontiac. 

Federal  Communications  Commission. 

Andrew ).  Rhodes, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rales  Division.  Mass  Media  Bureau. 

(FR  Doc.  91-488  Filed  1-8-91;  8:45  am] 

SIUING  COOC  STII-OI-II 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  32 
RIN  101S-AB25 

Addition  of  Five  National  Wildlife 
Refuges  to  the  Lists  of  Open  Areas  for 
Hunting,  Three  to  the  Ust  for  Sport 
Fishing,  and  Pertinent  Refuge-Specific 
Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Technical  amendment. 


summary:  The  Fish  and  Wildlife  Service 

corrects  procedural  codification  errors 

in  the  final  rule  relating  to  the  addition 

of  five  national  wildlife  refuges  to  the 

list  of  open  areas  for  hunting,  three  to 

the  list  for  sport  fishing,  and  pertinent 

refuge-specifc  regulation  that  appeared 

in  the  Federal  Register  on  September  6, 

1990  (55  FR  36647). 

EFFECTIVE  DATE:  This  amendment  is 

effective  on  January  9, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Karges,  U.S.  Fish  and  Wildlife 

Service,  Division  of  Refuges,  MS  670- 

ARLSQ,  1849  C  Street.  NW.. 

Washington,  D3  20240;  telephone:  703/ 

358-1744. 

SUPPLEMENTARY  INFORMATION: 

Ust  of  Subjects  in  50  CFR  Part  32 

Hunting,  Reporting  and  recordkeeping 
requirements.  Wildlife,  Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S  C.  460k.  664. 
668dd.  and  715i. 

§  32.12    (Amended] 

2.  Section  32.12  is  amended  by 
redesignating  paragraphs  (0(4)  (1)  and 
(2)  as  paragraphs  (f)(4)  (i)  and  (ii). 

{32.22    [Amended] 

3.  Section  32.22  is  amended  by 
redesignating  paragraphs  (dd)(4)  (1)  and 
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(2)  as  (dd)(4)  (i)  and  (ii)  and  paragraph 
(dd)(5)(l)  and  (dd)(5)(i). 

§32.32    [Amended] 

4,  Section  32.32  is  amended  by 
redesignating  paragraph  (t)(3)(l)  as 
(i)(3)(i)  and  paragraphs  {rr)(4)  (1) 
through  (5)  as  (rr)(4)  (i)  through  (v). 

Dated;  December  TO,  199a 
Bruc«  Blaochard, 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-417  Filed  1-8-91;  8:46  am] 

BILUNQ  COOC  4310-SS-M 

Rsh  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101S-AB42 

Endangered  and  Threatened  Wildlife 
Plants;  Endangered  Status  Determined 
for  the  Tulotoma  Snail 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  Service  determines  the 
tulotoma  snail,  Tulotowa  magnifica,  to 
be  an  endangered  species  under  the 
authority  of  the  Endangered  Species  Act 
(Act)  of  1973.  as  amended.  This 
freshwater  snail  is  currently  known 
from  the  Coosa  River  system,  Alabama. 
Habitat  modification  for  navigation  and 
hydropower  represent  major  threats  to 
ttiis  species. 

EFFECTIVE  DATE:  February  a  1991. 
addresses:  The  complete  file  for  this 
rule  is  available  for  inspection  by 
appointment  during  normal  business 
hours  at  the  Jackson  Field  Office.  U.S. 
Fish  and  Wildlife  Service.  6578 
Dogwood  View  Parkway,  Jackson, 
Mississippi  39213. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  D.  Hartfield  at  the  above  address 
(telephone  601/965-4900  or  FTS  490- 
4900). 
SUPPLEMENTARY  INFORMATION: 

Background 

Tulotoma  magnifica  was  described 
from  the  Alabama  River  in  1834  as 
Paludina  magnifica  by  T.A,.  Conrad.  An 
additional  tl^e  species  in  the  genus 
Paludina  were  described  from  the 
Alabama-Coosa  River  system  between 
1834  and  1841.  Haldeman  erected 
Tulotoma  as  a  subgenus  of  Paludina  in 
1840  based  on  shell  and  opercle 
characters  of  the  Alabama-Coosa 
species.  All  four  species  of  Tulotoma 
were  differentiated  by  only  minor 
differences  in  shall  size,  shape  and 
sculpture  and  the  genus  is  now 


considered  to  be  monotypic  by  most 
authors  (Clench  1962.  Burch  1982). 

Patterson  (1965)  documented 
differences  in  chromosome  numbers 
between  two  tulotoma  populations  and 
suggested  that  species  status  of  the 
several  forms  might  be  valid.  She 
compared  chromosome  data  on  snails 
from  the  Coosa  River  at  Wetumpka, 
Alabama  (2N=26)  with  similar  data 
from  an  earlier  study  on  specimens  from 
the  Coosa  River  near  Wilsonville, 
Alabama  (2N  =  24).  A  Service  study 
[Hershler  1989)  examined  snail 
i-hromosome  preparations  from  the 
Coosa  River  at  Wetumpka,  over  50  miles 
south  of  Wilsonville,  and  from  Kelly 
Creek,  a  tributary  of  the  Coosa  River 
approximately  18  miles  north  of 
Wilsonville.  For  both  populations,  the 
chromosome  number  was  2N=26, 
suggesting  that  the  earlier  study,  which 
was  based  on  a  less  accurate  oaraffui 
section  technique,  was  probably 
incorrect. 

Based  on  these  results  and  the  general 
consensus  of  the  taxonomic  community, 
the  Service  considers  the  genus 
Tulotoma  to  be  monotypic.  This  species 
has  been  previously  known  by  the 
common  name  of  the  Alabama  live- 
bearing  snail.  This  rule  uses  the  common 
name  tulotoma,  as  recommended  by 
Turgeon  et  al.  (1988).  in  support  of  Oie 
effort  to  standardize  nomenclature  of 
mollusks. 

The  historic  range  of  tulotoma  was 
from  the  Coosa  River  in  St.  Clair 
County,  Alabama,  to  the  Alabama  River 
in  Clarke  and  Monroe  Counties, 
Alabama.  Historic  collecting  locahties  in 
the  Coosa  River  system  included 
numerous  sites  on  the  river  as  well  as 
the  lower  reaches  of  several  large 
tributaries.  This  snail  has  only  been 
recorded  from  two  localities  in  the 
Alabama  River  system,  the  type  locaHty 
near  Claiborne,  Monroe  County, 
Alabama,  and  Chilachee  Creek 
southwest  of  Selma.  Dallas  County. 
Alabama.  Other  than  isolated 
archaeological  relics,  the  species  ha« 
never  been  recorded  from  the 
Tombigbee,  Black  Warrior,  Cahaba,  or 
the  Tallapoosa  drainages. 
Archaeological  records  from  these 
drainages  are  doubtful  since  tulotoma 
were  Indian  food  items  with  shells  of 
ornamental  value  and  were  likely  to  be 
transported  outside  of  their  natural 
range.  Collections  from  these  drainages 
since  the  mid-19lh  century  have  not 
verified  the  presence  of  this  species. 

Tulotoma  is  a  gill-breathing, 
operculate  snail  in  the  family 
Viviparidae.  The  shell  is  globular, 
reaching  a  size  somewhat  larger  than  a 
golf  ball,  and  typically  ornamented  with 
spiral  lines  of  knob-like  structures.  Its 


adult  size  and  ornamentation  distinguish 
it  from  all  other  freshwater  snails  in  the 
Cooaa-Alabama  River  system.  Tulotoma 
is  also  distinguished  by  its  oblique 
aperture  with  a  concave  margin  (Burch 
1982). 

Tulotoma  occurs  in  cool,  well- 
oxygenated,  clean,  free-flowing  waters, 
with  the  habitat  including  both  the 
mainstem  river  and  the  lower  portions 
of  large  tributaries  (Hershler  1989).  This 
species  is  generally  found  in  riffles  and 
shoals  and  has  been  collected  by 
Service  divers  (1989)  at  depths  over  five 
meters  (15  feel)  with  strong  currents. 
The  species  is  strongly  associated  with 
boulder/cobble  substrates  and  is 
generally  found  during  daylight  hours 
clinging  tightly  to  the  underside  of  large 
rocks.  Other  aspects  of  its  biology  are 
virtually  unknown,  apart  from  the  fact 
that  it  broods  young  and  filter-feeds,  as 
do  other  members  of  the  Viviparidae. 

The  current  known  range  of  tulotoma 
includes  four  localized  population*  in 
the  lower,  unimpounded  portions  of 
Coosa  River  tributaries:  Kelly  Creek.  St 
Clair  and  Shelby  Counties;  Weogufka 
and  Hatchet  Creeks,  Coosa  County;  and 
Ohatchee  Creek.  Calhoun  County.  A 
single  population  continues  to  survive  in 
the  Coosa  River  between  Jordan  Dam 
and  Wetumpka,  Elmore  County.  All  of 
these  locations,  with  the  exception  of 
Ohatchee  Creek,  where  only  a  few 
snails  have  been  observed,  appear  to 
have  self-sustaining  populations.  All  five 
populations  are  separated  by  large 
reaches  of  impounded  river  and  are 
probably  genetically  isolated.  The  snail 
has  apparently  been  extirpated  in  the 
Alabama  River. 

Decline  of  tulotoma  has  been  evident 
for  at  least  50  years.  The  snail  could  no 
longer  be  found  in  the  Alabama  River  at 
Claiborne  by  the  mid-1930's  (Goodrich 
1944;  Clench  1962).  nor  has  it  been  found 
elsewhere  in  the  Alabama  River 
drainage  in  the  past  50  years.  Reduction 
of  numbers  of  all  prosobranch  snails  in 
the  Coosa  River  was  obvious  by  1944 
(Goodrich  1944).  Prior  to  1988.  the  last 
live  collections  of  tulotoma  were  those 
of  Atheam  (Stein  1976)  and  Yokley  (U.S. 
Army  Corps  of  Engineers  1981).  Atheam 
located  three  populations  in  the  upper 
Coosa  River  drainage  between  1955- 
1963.  Two  of  those  sites.  Big  Canoe  and 
Choccolocco  Creeks,  have  since  been 
flooded  by  impoimdments.  Tulotoma 
still  occur  at  the  third  site,  Kelly  Creek. 
Yokley  found  a  single  hve  individual  in 
the  Coosa  River  above  Lay  Reservoir 
and  below  Kelly  Creek.  During  a  1988 
search  of  the  Lay  Reservoir  site  by 
Service  biologists,  neither  the  species 
nor  suitable  habitat  was  found  and  it 
was  concluded  that  the  single  individual 
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collected  by  Yokley  had  most  likely 
washed  in  from  Kelly  Creek.  Since 
publication  of  the  proposed  rule,  Service 
biologists  have  located  live  tulotoma 
snails  in  the  Coosa  River  approximately 
0.5  kilometers  (0.3  miles)  below  Kelly 
Creek.  An  extensive  search  of  the  area 
found  20  Individuals,  but  very  little  of 
the  boulder  cover  tulotoma  requires. 
Due  to  the  limited  habitat  and  low 
number  of  snails,  it  is  likely  that  this 
short  reach  of  the  Coosa  River  is 
dependent  on  Kelly  Creek  for 
recruitment,  and  as  such,  is  considered 
as  a  part  of  the  Kelly  Creek  tulotoma 
population.  Other  1990  searches  in  the 
mainstem  found  neither  tulotoma  or 
appropriate  habitat. 

Tulotoma,  Tulotoma  magnifica.  was 
listed  as  a  category  2  candidate  (a  taxon 
for  which  data  in  the  Service's 
possession  indicate  listing  is  probably 
appropriate)  in  the  Notice  of  Review 
published  in  the  Federal  Register  on 
January  6, 1989  (54  FR  554).  The 
proposed  rule  to  list  the  tulotoma  snail 
as  an  endangered  species  was  published 
on  July  11, 1990  (55  FR  28573). 

Sumnury  of  Comments  and 
Recommendationa 

In  the  proposed  rule  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  Appropriate 
State  agencies.  County  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  A  newspaper  notice  inviting 
general  public  comment  was  published 
in  the  Birmingham  News,  Birmingham, 
Alabama  on  July  22, 1990,  The  Anniston 
Star,  Anniston.  Alabama  on  July  28, 
1990,  and  in  the  Montgomery  Advertiser, 
Montgomery,  Alabama  on  July  29, 1990. 
The  only  comments  were  from  two  State 
agencies,  both  in  support  of  the 
proposed  rule.  Neither  provided  new 
information  on  the  status  of  the  species. 

Summary  of  Factors  Affecting  the 
Spades 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  tulotoma  snail  [Tulotoma 
magnifica]  should  be  classified  as  an 
endangered  species.  Procedures  found  at 
Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.]  and 
regulations  (50  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
enddngered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 


their  application  to  the  tulotoma 
(Tulotoma  magnifica)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Historically,  the 
tulotoma  was  locally  abundant  in  the 
main  channels  of  the  Coosa  and 
Alabama  Rivers  and  the  lower  reaches 
of  some  of  their  tributaries  from  St. 
Clair/Talledega  Counties  to  Clarke/ 
Monroe  Counties,  Alabama,  a  distance 
of  approximately  350  river  miles.  It  has 
apparently  been  extirpated  from  the 
Alabama  River  and  is  now  known  from 
approximately  three  miles  of  the  main 
channel  of  the  Coosa  River  and  in 
localized  portions  of  four  tributaries.  It 
has  apparently  been  extirpated  from 
three  of  the  seven  known  historic 
tributary  populations.  Of  the  extant 
populations,  one,  Ohatchee  Creek,  is 
considered  to  be  marginal  or  declining 
due  to  the  lew  numbers  of  snails 
recently  observed.  This  represents  at 
least  a  98  percent  range  reduction  in 
main  channel  habitat,  and  an 
approximately  50  percent  reduction  in 
known  tributary  habitat. 

The  range  reduction  of  tulotoma  can 
be  attributed  to  extensive  channel 
modifications  in  the  Coosa-Alabama 
River  system  for  navigation  and 
hydropower.  Dredging  of  the  Alabama 
River  channel  began  in  1878  and 
continues  to  the  present  day.  Locks  and 
dams  on  that  river  were  completed  in 
the  1960'8.  impounding  tulotoma  habitat 
from  the  lowermost  known  site  near 
Claiborne.  Alabama,  to  the  confluence 
of  the  Coosa  and  Tallapoosa  Rivers.  The 
Coosa  River  has  been  impounded  for 
hydropower  from  just  above  its 
confluence  with  the  Tallapoosa  for 
approximately  230  river  miles  by  a 
series  of  six  large  dams  constructed 
between  1914  and  1966.  Most  Alabama 
and  Coosa  River  tributaries  within  the 
historic  tulotoma  range  have  been 
affected  in  their  lower  reached  by 
backwater  from  the  impoundments. 
Additional  impacts  on  the  species 
include  population,  siltation  and 
hydropower  discharge.  Hurd  (1974) 
noted  industrial  and  municipal  waste 
problems  in  the  Coosa  drainage  as  well 
as  the  effects  of  excessive  siltation. 
Service  biologists  in  a  1989  survey  noted 
that  tulotoma  habitat  in  the  river 
channel  and  tributaries  affected  by 
reservoir  backwater  may  be  limited  by 
siltation. 

Hydropower  discharge  regimes 
through  Jordan  Dam  may  alfect  the  last 
known  main  channel  tulotoma 
population.  Currently,  Jordan  Dam 
discharges  4500  cubic  feet  per  second 
(cfs)  into  the  Coosa  River  lor  only  a  2.25- 
hour  period  daily  Between  releases. 


there  is  an  estimated  flow  of  188  cfs  due 
to  seepage.  It  has  been  estimated  that 
less  than  four  percent  of  the  Coosa 
River's  annual  discharge  is  passed  into 
the  natiu-al  river  channel  below  Jordan 
Dam  (USFWS  1989).  The  remaining 
annual  fiow  is  discharged  to  the  Coosa 
River  about  four  miles  upstream  of  its 
confluence  with  the  Tallapoosa  River 
via  a  hydropower  canal  at  Walter 
Bouldin  Dam.  This  bypasses 
approximately  14  miles  of  Coosa  River 
natural  channel,  a  portion  of  which 
supports  a  population  of  tulotoma.  Any 
decrease  in  discharge  will  likely  lead  to 
the  extirpation  of  tulotoma  at  this 
location.  Water  quality  problems,  low 
dissolved  oxygen  and  elevated 
temperatures  have  been  associated  with 
current  Jordan  Dam  discharge  regimes 
(USFWS  1989)  and  may  be  a  limiting 
factor  to  the  tulotoma  population. 

Each  of  the  five  known  tulotoma 
populations  may  be  vulnerable  to 
localized  water  quality  changes  due  to 
construction  activities.  Siltation  from 
bridge  and  road  construction  through  or 
above  tulotoma  habitat  could  result  in 
adverse  impact.  There  are  pending 
permit  applications  to  the  U.S.  Army 
Corps  of  Engineers  to  construct  two 
lakes  upstream  of  the  Kelly  Creek 
population.  Construction  of  these  lakes 
could  potentially  affect  the  species 
through  the  sedimentation  of 
downstream  habitat  during  construction. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  species  is  currently  not  of 
commercial  value;  any  collecting  is 
likely  to  be  for  scienfic  purposes. 
However,  the  localized  populations 
would  be  susceptible  to  over  collecting 
should  this  ornate  snail  become 
important  to  the  commercial  pet  trade. 

C.  Disease  or  predation.  Unusual 
levels  of  disease  or  predation  were  not 
apparent  during  recent  observations  of 
the  extant  populations. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Existing  laws 
are  inadequate  to  protect  this  species.  It 
is  not  officially  recognized  by  Alabama 
as  needing  any  special  protection  but 
will  be  upon  Federal  listing.  The  species 
is  not  given  any  special  consideration 
under  other  environmental  laws  when 
project  impacts  are  reviewed. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Known 
tulotoma  populations  are  isolated, 
localized  and  restricted.  There  is  little,  if 
any.  possibility  of  genetic  exchange 
between  populations.  Over  time,  this 
isolation  may  result  in  genetic  drift  with 
each  population  becoming  unique  and 
vulnerable  to  environmental 
disturbance  As  noted  above,  the 
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Ohatchee  Creek  population  is  very  small 
and  as  such  is  more  susceptible  to 
environmental  changes.  The  life  history 
and  biology  of  this  species  is  virtually 
unknown. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  tulotoma 
snail  as  endangered.  Endangered  status 
is  determined  because  of  the 
irretrievable  loss  of  over  90  percent  of 
the  historic  habitat,  and  the 
vulnerability  and  isolation  of  existing 
populations.  Critical  habitat  is  not 
determined  for  reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
dssignate  critical  habitat  at  the  same 
time  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  this  species 
due  to  the  lack  of  benefit  of  such 
designation  and  the  potential  for 
collecting,  should  this  species  become 
commercially  important.  No  additional 
benefits  would  accrue  from  a  critical 
habitat  designation  that  do  not  already 
accrue  from  the  listing.  All  involved 
parties  and  the  principal  landovraer 
have  been  notified  of  the  location  and 
importance  of  protecting  this  species 
habitat.  Precise  locality  data  are 
available  to  appropriate  agencies 
through  the  Service  office  described  in 
the  "ADDRESSES"  section. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  fisted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  iTie  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 


critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
hkely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  involvement  is  expected  to 
include  the  Environmental  Ptotection 
Agency  through  the  Clean  Water  Acts 
provisions  for  pesticide  registration  and 
waste  management  actions.  Tlie  Corps 
of  Engineers  will  include  this  species  in 
project  planning  and  operation  and 
during  the  permit  review  process.  The 
Federal  Energy  Regulatory  Commission 
will  consider  the  species  when  licensing 
or  relicensing  hydropower  plants.  The 
Federal  Highway  Administration  will 
consider  impacts  of  bridge  and  road 
construction  when  known  habitat  may 
be  impacted.  Continuing  urban 
development  within  the  drainage  basins 
may  involve  the  Farmers  Home 
Administration  and  their  loan  programs. 
The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot  wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  or  foreign  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  delivery,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstancaS.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enliance  the 
propagation  or  survival  of  the  species, 
for  incidental  take  in  connection  with 
otherwise  lawful  activities,  and/or  for 
prevention  of  economic  hardship. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 


authority  of  the  National  Environmental 
Policy  Act  of  1909,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  [48  FR  49244). 
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Author 

The  primary  autivK  of  this  rule  is  Paul 
D.  Hartfield  (see  AfiORfSSES  section). 


List  of  Sabjects  in  50  CFR  Part  17 

Endanfered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requireTnents,  and 
Transportation. 


30OC1OS 


Common  name 


Regulation  PromulgatioB 
PAHT  17— lAMEMOEDl 

.'\ccordingly,  part  17.  subchapter  B  of 
chapter  I  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below 

1.  The  authonty  citation  for  part  17 
continues  to  read  as  follows: 


Authoiay:  16  U.S.C  1J61-1407;  16  U.S.C. 
1531-1544:  IB  U.S.C.  4201-4245;  Pub  L  9»- 
625.  100  Stat.  3M0;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  for  animals  by 
adding  the  following,  in  alphabetical 
order  wider  "SNAILS",  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

§  17.11    EndancMvd  and  threatened 

w«ldWe. 

.         •         •         •         • 

(h)  •   •   • 


Saentific  rame 


Vertebrate 

population 

»f^e  c«„„       When       Cfit^l      Special 

Historic  range  endangered      ^'■""        listed        habrtal         rules 

or 

tfireaiened 


SNAILS.      • 

Sn«i,  tiotoma  (  =  Alabama  live-t)ear      Tuiotoma  magnd^ca  . 


U.S.A.  (AU . 


NA     E 


-il? 


NA 


MA 


Dated-.  December  7, 1990. 
Bruce  Blanchard. 

Director.  Fish  and  Wildlife  Sen.- ice. 
[FR  Doc.  91-484  Filed  l-«-91.  8:45  arr.) 
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Proposed  Rules 


Federal   Register 

Vol.  56.  No.  6 

Wednesday,  [anuary  9,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rjle 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTWENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  53 

[No.LS-90-110] 

Standards  for  Grades  of  Dairy 
Breeding  Cattle  (Females) 

agency:  Agricultural  Marketing  Service 
(A\1S).  USPA. 

action:  Proposed  rule. 

SUMMARY:  The  Department  has  received 
recommendations  from  the  cattle 
industry  regarding  the  promulgation  of 
grade  standards  for  dairy  breeding 
cattle.  Industry  segments  have 
recommended  that  grade  standards  be 
developed  to  serve  as  a  marketing  tool 
to  enhance  international  sales. 
Presently,  U.S.  export  contracts  are  bid 
based  on  local,  usually  State,  grade 
standards  which  make  comparison  of 
bids  virtually  impossible.  Uniform 
voluntary  U.S.  grade  standards  would 
be  beneficial  both  domestically  and 
internationally.  Therefore,  A\f  S  is 
proposing  this  rule  which  contains  grade 
standards  for  dairy  breeding  cattle. 

DATES:  Comments  must  be  received  by 
Nfarch  11, 1991. 

ADDRESSES:  Comments  must  be 
submitted  in  duplicate,  signed,  include 
the  address  of  the  sender,  and  should 
bear  reference  to  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  The  comments  should  include 
definitive  information  which  explains 
and  supports  the  sender's  views.  Send 
comments  to  Fred  L.  Williams,  Jr.; 
Standardization  Branch:  Livestock  and 
Seed  Division:  AMS-USDA;  Room  3603 
South  Building:  P.O.  Box  96456. 
Washington,  DC  20090-6456. 

Comments  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  office  in  Room  2603  South 
Building:  14th  and  Independence 
Avenue  SW.:  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT 

Fred  L.  Williams,  Jr..  Standardization 
Branch— 202/447-4486. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  regarding  grade 
standards  for  dairy  breeding  cattle  was 
reviewed  pursuant  to  Executive  Order 
12291  and  Departmental  Regulation  No. 
1512-1  and  has  been  classified  as  a  non- 
major  rule  because:  (1)  It  would  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  (2)  it  would  not 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  and  (3)  it  would  not  have 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  a  regulator>' 
impact  analysis  is  not  required. 

Effect  on  Small  Entities 

This  proposed  action  was  reviewed 
under  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.).  The 
Administrator  of  the  Agricultural 
Marketing  Service  has  determ.ined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  RFA  because  the  grade  standards 
are  voluntary'.  In  addition,  the  standards 
would  be  of  benefit  as  a  communication 
tool  both  domestically  and 
internationally. 

Background 

U.S.  dairy  cattle  out-perform  iheir 
competition  in  milk  production, 
conformation,  and  adaptability  to  a 
variety  of  world  environments.  Certain 
exporters  of  dairy  cattle,  mainly  State 
Departments  of  Agriculture,  feel  that 
uniform  grade  standards  are  needed  to 
continue  to  maintain  the  positive  image 
of  U.S.  dairy  cattle  in  the  face  of 
increasing  foreign  competition.  A 
number  of  States  are  involved  in  the 
export  of  dair>'  cattle  to  various 
countries.  Uniform  grade  standards  have 
proven  to  be  a  valuable  marketing  tool 
when  used  in  relation  to  other 
commodities — they  have  maintained 
product  credibility  in  the  marketplace 
and  have  enhanced  international  sales. 


Presently,  uniform  U.S.  grade  standards 
for  dairy  breeding  cattle  do  not  exist. 
Consequently,  export  contracts  are 
frequently  bid  based  on  highly 
heterogeneous,  exporter  supplied  or 
Stale  grade  standards  which  make 
comparison  of  bids  virtually  impossible. 
The  National  Association  of  State 
Departments  of  Agriculture  (NASDA) 
passed  a  resolution  at  its  1984  annual 
meeting  authonzing  The  National 
Association  of  Marketing  Officials 
(NAMO)  to  form  a  NAMO/Industry  task 
force  to  work  on  grade  standards  with 
the  Department.  This  proposal  reflects 
the  consensus  of  the  task  force  which 
consists  of  representatives  from  State 
Departments  of  .Agriculture.  Dairy  Breed 
Associations,  the  export  community. 
and  USDA. 

This  proposed  rule  would  add  grade 
standards  for  dairy-  breeding  cattle  to  7 
CFR  part  53.  These  standards  would  be 
contained  in  new  §§  53.300  through 
53.303  which  would  be  entitled  "Dairy 
Cattle".  The  cattle  would  be  graded  on 
the  basis  of  weight  for  age.  body 
capacity,  feet  and  legs,  dairy  characier, 
and  mammary  development.  The  grade 
designations,  in  descending  order  of 
quality,  would  be  Supreme.  Approved. 
Medium,  and  Common.  In  developing 
the  proposed  grade  standards,  the  task 
force,  made  up  of  industry,  State 
Departments  of  Agriculture,  and  USD.^ 
representatives,  recommended  that  the 
Dairy-  Cow  Unified  Score  Card 
(DCUSC).  copyrighted  by  the  Purebred 
Dairy  Cattle  Association,  be  used  as  a 
guide  in  applying  the  standards 
proposed  in  this  rule.  The  reason  for  this 
recommendation  is  that  the  breed 
characteristics  ar.d  evaluati.jn  factors 
contained  on  the  score  card  have  been 
used  by  the  industry  for  many  years, 
and  have  gained  wide  acceptance  and 
credibility.  In  addition,  the  score  card 
was  used  in  developing  these  proposed 
standards.  The  Purebred  DE:ry  Cattle 
Association  has  informed  the 
Department  that  it  has  no  objection  to 
the  use  of  its  score  card.  A  copy  of  the 
DCUSC  may  be  obtained  by  sending  a 
wTitten  request  to  the  USDA.  Livestock 
and  Seed  Divis.on,  Standardization 
Branch.  Room  2603  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
These  proposed  standards  contain 
weight  for  age  tables  which  were 
prepared  using  figures  which  were 
provided  to  the  Department  by  the 
various  breed  associations.  The  fig'.;rfs 
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contained  in  the  tables  are  those  which 
were  submitted  by  the  breed 
associations  for  each  breed  of  dairy 
cattle. 

Dairy  cattle  grades  (Supreme. 
Approved.  Medium,  or  Common)  would 
be  determined  by  mimerically  scoring 
five  grade  factors — weight  for  age,  body 
capacity,  feet  and  legs,  dairy  character. 
and  mammary  development.  Each  grade 
factor  would  be  scared  for  its  level  of 
quality  on  a  scale  of  1  to  4.  The  score 
would  be  determined  in  the  manner 
specified  in  these  proposed  standards, 
with  1  being  the  score  given  to  the 
highest  quality  and  4  the  lowest.  The 
Dairy  Cattle  Unified  Score  Card 
(DCUSC)  was  used  in  developing  the 
scoring  system  proposed  in  these 
standards  and  would  be  used  in  scoring 
of  the  grade  factors.  For  example,  the 
DCUSC  contains  a  picture  diagram  of  a 
dairy  cow  which  points  out  45  specific 
parts  or  areas  of  a  cow,  many  of  which 
are  referred  to  throughout  the  standards 
and  are  specific  areas  of  evaluation.  The 
score  card  also  contains  specific  breed 
characteristics  which  would  be  used  in 
evaluating  dairy  character.  After  scoring 
the  five  grade  factors  on  the  scale  of  1-4, 
the  grader  would  determine  the  final 
grade — Supreme,  Approved.  Medium. 
Common — by  a  simple  cumulative  total 
of  the  five  scores.  Here,  the  DCUSC 
would  be  used  in  determining  whether 
there  exists  a  degree  of  discrimination 
or  disqualification  which  would  affect 
the  grade.  The  DCUSC  contains  a 
section  listing  30  defects  that  are 
classified  as  to  various  degrees  of 
discrimination.  Some  of  these  defects 
would  limit  the  grade  that  a  dairy 
female  may  qualify  for. 

List  of  Subjecta  in  7  CFR  Part  53 

Cattle,  Grading  and  certification. 
Livestock.  Sheep.  Swine,  Vealers. 

PART  53— (AMENDED! 

Accordingly.  7  CFR  Pari  53.  Subpart 
B — Standards  would  be  amended  as 
follows: 

1.  The  authority  atation  for  part  53 
would  continue  to  read  as  follows: 

Autfaorily:  Agricuttural  Marketing  Act  of 
194fi.  sec  203  205,  a«  amended.  80  Stat  1087, 
ICfM.  as  amended  (7  U.S.C.  1622  and  1624). 

2.  A  new  undesignated  center  heading 
and  new  J  J  53.300  through  53.303  would 
be  added  as  follows: 

Dairy  Cattle 

S53J00    Dairy  brvMllng  cattls  (femalM). 

These  official  standards  for  dairy 
breeding  cattle  (females)  provide  for 
four  grades.  The  grades,  in  descending 
order  of  quality  artd  usefulness  are: 
Supreme,  Approved.  Medium,  and 


Common.  The  grade  is  determined  by 
numerically  evaluating  five  general 
value-determining  factors — weight  for 
age,  body  capacity,  feet  and  legs,  dairy 
character,  and  mammary  development. 
Each  factor  is  subjectively  evaluated 
and  given  a  numerical  score  of  1-4 
based  on  its  level  of  quality,  as  provided 
in  5  53.302,  with  1  representing  the 
highest  level.  The  final  grade  of  breeding 
dairy  cattle  is  then  determined  by  the 
cumulative  total  of  the  five  grade 
factors.  The  "Dairy  Cow  Unified  Score 
Card"  (DCUSC).  published  by  the 
Purebred  Dairy  Cattle  Association  " 
may  be  used  in  evaluating  some  of  the 
grade  factors,  and  must  be  used  in 
evaluating  dairy  character  and  in 
determining  the  degree  of 
discrimination,  if  any.  arriving  at  the 
final  grade.  Additionally,  weight  for  age 
tables  are  included  in  these  standards  to 
aid  in  making  weight  for  age 
evaluations.  Once  evaluations  of  the 
five  factors  have  been  made,  a  simple 
cum.ulative  total  determines  the  final 
grade. 

§53.301     Dairy  t>r»«<«ng  cani«  (factors  and 
grades). 

(a)  Factors.  The  grade  of  dairy 
breeding  cattle  is  determined  by 
evaluating  five  general  value- 
determining  factors— weight  for  age, 
body  capacity,  feet  and  legs,  dairy 
character,  and  mammary  development 

(1)  Weight  for  age  refers  to  the 
animal's  skeletal  size — its  height  and 
body  length — in  relation  to  its  age.  Thus, 
if  condition  is  kept  constant,  weight  for 
age  evaluations  are  directly  related  to 
differences  in  mature  size.  At  the  same 
age  and  degree  of  condition,  heavy 
cattle  will  be  taller  at  the  withers  and 
longer  bodied  than  light  weight  cattle. 

(2)  Body  capacity  indicates 
consumptive  capacity  and  ample  space 
for  the  vital  organs.  Length  and  depth  of 
body  (fore  and  rear  rib)  and,  spring  of 
rib  (fore  and  rear  rib)  should  be 
considered.  Large  body  capacity  is 
indicative  of  strength  and  vigor. 

(3)  Feet  and  legs  relate  to  the  animal's 
mobility  to  graze  and  convert  roughage, 
as  well  as  concentrates,  into  milk. 
Bones,  including  the  joints,  of  ample  size 
and  free  of  coarseness  are  preferred. 

(4)  Dairy  character  refers  to  the 
angularity  and  general  openness  without 
weakness  or  frailty.  The  animal  shoidd 
show  evidence  of  milking  ability  as 
determined  by  flatness  and  openness  of 
rib.  thinness  of  hide,  length  and 


'  A  copy  of  Ihe  DCUSC  may  be  obtained  by 
jending  ■  wrinen  request  to  (he  USDA.  Liveetodt 
and  Seed  Division,  room  2803  South  Building. 
Washtngton.  DC  20OM)-MM. 


cleanness  of  head  and  neck,  and  genorH 
freedom  from  coarseness. 

(5)  Mammary  development  refers  to 
the  udder  attachment,  balance,  shape, 
teat  size  and  other  quality  indicating 
characteristics  related  to  heavy  milk 
production  and  a  long  period  of 
usefulness. 

(b)  Grades.  The  grades  of  dairy 
breeding  cattle  in  descending  order  of 
quality  and  usefulness  are:  Supreme. 
Approved,  Medium,  and  Common. 

§  53.302    Application  ot  standards  for 
grades  of  dairy  tKeadIng  cattle  <femates). 

For  the  grades  of  dairy  breeding 
cattle,  separate  evaluations  are  made 
for  each  value-determining  factor — 
weight  for  age,  capacity,  feet  and  legs, 
dairy  character,  and  mammary 
development.  Each  factor  is  given  a 
numerical  score  of  1-4  based  on  its  level 
of  quality,  with  1  representing  the 
highest  level.  The  final  grade  for 
breeding  dairy  cattle  is  then  determined 
by  the  cumulative  total  of  the  five  grade 
factors. 

(a)  Weight  for  Age.  The  weight  for  age 
portion  of  the  evaluation  is  determined 
by  an  evaluation  of  an  animal's  weight 
in  relation  to  its  age.  When  evaluating 
registered  cattle — cattle  with  official 
certificates  of  registration  issued  by  the 
appropriate  breed  association — the 
animal's  age  can  be  obtained  from  the 
certificate.  When  evaluating  non- 
registered  cattle,  a  subjective  evaluation 
of  age  must  be  made  by  the  grader. 
Since  age  is  an  important  factor  in 
determining  the  weight  for  age 
relationship,  careful  consideration  must 
be  given  to  its  evaluation.  For  example, 
two  cattle  from  the  same  breed  and 
environment  with  the  same  weight  but 
differing  substantially  in  age  would 
obviously  not  be  the  same  weight  for 
age.  As  cattle  mature,  their  heads 
appear  to  increase  in  relation  to  the  si^e 
of  their  body;  their  ears  decrease  in  size 
in  relation  to  the  size  of  their  heads;  the 
muzzle  becomes  proportionately  wider 
the  head  becomes  longer  in  relation  to 
its  width;  the  feet  become  larger  in 
relation  to  the  size  of  the  bone;  the  tail 
increases  in  length  and  exhibits  a  more 
prominent  switch;  and  temporary 
incisors  are  replaced  with  permanent 
incisors  that  show  increased  wear  as 
maturity  advances.  In  subjectively 
evaluating  cattle  for  weight  for  age.  it 
must  be  remembered  that  breeds  differ 
in  the  general  range  of  their  weight  for 
age  and  that  since  these  standards  apply 
to  all  dairy  breeds,  this  variation  among 
breeds  must  be  taken  into  account  For 
example,  in  these  standards  the  heaviest 
cattle  in  a  breed  of  small  mature  size — 
and  the  heaviest  cattle  in  the  breed  of 


large  mature  size — might  differ 
drastically  in  weight,  but  would  be  in 
the  same  weight  for  age  category.  It 
should  be  remembered  when 
subjectively  evaluating  cattle  for  weight 
for  age  that  degree  of  condition  will 
contribute  to  an  animal's  weight.  Unless 
proper  allowance  is  made  for  variations 
in  condition,  animals  carrying 
considerable  condition  may  be  heavier 
than  their  true  weight  for  age 
relationship  should  be.  whereas,  those 


which  are  in  very  thin  condition  may  be 
inherently  heavier  than  their  actnal 
weight  may  indicate  at  tfie  time  of 
grading.  When  facilities  permit,  cattle 
may  be  mouthed  to  aid  evaluator's 
subjective  evaluation  of  age.  Females 
approaching  two  (2)  years  of  age  will 
show  two  (2)  permanent  teeth  replacing 
the  central  temporary  incisors.  The  first 
intermediates  (one  on  each  side  of  the 
two  central  permanent  teeth)  erupt  at 
about  2  and  one-half  years  of  age.  If  an 


animal  has  a  second  set  of  intermediate 
(lateral  pincers]  then  the  animal  is  older 
than  36  months  of  age.  When  evaluating 
dairy  breeding  cattle,  the  following 
weight  for  age  relaticmships  by  breed 
should  be  used.  The  numerical  value  for 
weight  for  age  when  grading  dairy 
breeding  cattle  is  as  follows:  1  =  weight 
designated  on  chart,  or  heavier,  2=10% 
less,  3  =  15%  less,  4=20%  leas,  or  hghter. 


Weights  of  Dairy  Breeding  Cattle  (Females)  at  Various  Ages 


Weights  of  vanous  breeds  (in  pounds) 


Age  (months) 


l-tolstein 


Brown 
Swiss 


Guernsey, 
Ayrshire  4 

Milking 
Shorthorn 


Jersey 


Estimating  weighff  trom 
heart  grth  maaBurameni 


4 _ „.. 

6 

8 

10 

12 

14 

16 

18 

20 

22 - 

24 

26 

28 

30 

32 

34 

36 

36  mo.-5  yr.. 
Over  5  yr 


270 
380 
500 
600 

700 

775 

860 

915 

975 

1040 

1100 

1150 

1175 

1200 

1250 

1300 

1300 

1300 

1500 


220 

206 

330 

300 

450 

400 

550 

495 

650 

675 

725 

645 

800 

710 

866 

765 

B2S 

820 

990 

870 

1050 

920 

1100 

970 

1125 

1025 

1150 

1075 

1200 

1125 

1250 

1175 

1250 

1200 

1250 

1200 

1450 

1250 

190 
250 
310 
400 
470 
515 
560 
640 
700 
750 
825 
850 
875 
900 
815 
935 
950 
975 
1000 


(pounds) 


200 
300 
400 
500 

800 

700 

800 

900 

1000 

1100 

1200 


Heart  gKttt 
qrwhea) 


40 
46 
51 
56 

80 
62 
65 
88 
71 
73 
75 


(b)  Capacity.  Capacity  refers  to  an 
animals  ability  to  take  in  feed  in 
sufficient  quantities  to  assure  rapid  and 
efficient  growth,  efficient  body 
maintenance,  and  ample  space  for  vital 
organs.  Large  body  capacity  permits 
utilization  of  feed  and  chest  capacity  is 
indicative  of  strength  and  vigor.  Cattle 
with  large  capacity  have  a  relatively 
large  chest  that  is  deep,  with  a  wide 
floor,  and  well  sprung  ribs  blending  into 
the  shoulders.  The  crops  are  full.  The 
body  is  strongly  supported,  long,  deep 
and  wide.  The  depth  and  spring  of  rib 
tends  to  increase  towards  the  rear.  The 
r.anks  are  deep  and  refined.  The 
numerical  value  for  the  various  levels  of 
capacity  when  evaluating  dairy  breeding 
cattle  are  as  follows:  1  =  Very  large, 
very  deep  and  very  wide  chest  floor 
with  very  well  sprung  fore  ribs  blending 
into  the  shoulders.  The  crops  are  very 
full.  The  body  is  very  strongly  supported 
and  is  very  long,  very  deep  and  very 
wide.  Depth  and  spring  of  rib  tending  to 
increase  towards  the  rear.  The  flanks 
are  very  deep  and  refined.  2  =  Large, 
deep  and  wide  chest  floor  with  well 
sprung  fore  ribs  blending  into  the 
shoulders.  The  crops  are  full.  The  body 


is  strongly  supported  and  is  long,  deep 
and  wide.  Depth  and  spring  of  rib  tends 
to  increase  towards  the  rear.  The  flanks 
are  deep  and  refined.  3  =  Cattle  in  this 
category  are  beginning  to  show  some 
tendencies  toward  lack  of  capacity.  The 
chest  floor  does  not  appear  particularly 
wide  or  deep.  The  fore  ribs  tend  to  be 
slightly  narrow.  The  body  tends  to  be 
somewhat  weakly  supported  and 
appears  neither  long,  deep,  or  wide.  The 
flanks  are  not  deep.  4  =  Cattle  in  this 
category  lack  capacity.  The  chest  floor 
and  fore  ribs  are  narrow.  The  body  is 
weakly  supported  and  is  shallow  and 
narrow.  The  flanks  are  shallow. 

(c)  Feet  and  legs.  Feet  and  legs  are 
related  to  the  animal's  longevity  and 
mobility,  which  enable  her,  among  other 
things,  to  graze  and  convert  roughage,  as 
well  as  concentrates,  into  milk.  The 
front  and  rear  legs  are  to  be  well  set  and 
relatively  wide  apart.  Rear  legs  that 
hive  some  set  (angle)  to  the  hocks  when 
viewed  from  the  side  are  preferred.  The 
numerical  value  for  the  various  levels  of 
feet  and  leg  criteria  are  as  follows: 
1  =  Front  and  rear  legs  are  relatively 
wide  apart.  Feet  are  rounded  and  deep 
at  the  heel  with  strong  pasterns.  When 


walking,  the  animal  shows  no  evidence 
of  toe-out.  There  is  no  evidence  of 
lameness  of  any  kind  or  any  fluid  in 
hocks.  The  toes  a.-e  pointed  straight 
ahead.  2  =  Front  and  rear  legs  tend  to  be 
set  squarely  beneath  the  animal,  so  as  to 
evenly  support  her  weight.  The  pasterns 
are  neither  weak  or  too  straight.  The 
hocks  are  fairly  straight  as  fiewed  from 
the  rear  and  there  may  be  some  toe-out 
Only  a  slight  amount  of  lameness  that  is 
apparently  temporary  and  not  affecting 
normal  function  will  be  tolerated. 
3  =  Front  and  rear  legs  are  not  as  well 
set  as  «-2  and  hocks  tend  to  be  slightly 
close  as  viewed  from  the  rear  and  there 
is  apparent  toe-out.  Lameness  can  be 
tolerated  if  apparently  tnmporary  and 
can  be  corrected  through  good 
management  practices.  4  =  Front  and 
rear  legs  are  close  together  and  hocks 
may  be  straight  and  close  together 
(sidcled).  Cattle  in  this  ca'egory  may  be 
permanently  lame  and  it  m;ght  interfere 
with  normal  function  Pasterns  are  weak 
t3  broken  down  and  there  may  be 
evidence  of  crampy  rear  legs. 

(d)  Dairy  character.  Dairy  character 
relates  to  the  angularity  and  general 
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openness  without  weakness,  freedom 
from  coarseness,  and  evidence  of 
milking  ability  and  udder  quality,  giving 
due  regard  to  the  stage  of  lactation.  The 
neck  should  be  long,  lean,  and  blending 
smoothly  into  the  shoulders  with  a  clean 
throat,  dewlap,  and  brisket.  The  animal 
should  show  evidence  of  milking  ability 
as  determined  by  flatness  and  openness 
of  rib,  thinness  of  hide,  length  and 
cleanness  of  head  and  neck,  and  general 
freedom  from  coarseness.  The  ribs 
should  be  wide  apart.  The  thighs  should 
be  convex  to  flat  and  wide  apart  from 
the  rear  view,  providing  ample  room  for 
the  udder  and  its  rear  attachment.  The 
skin  should  be  thin,  loose  and  pliable. 
The  "Dairy  Cow  Unified  Score  Card 
(DCUSC)  published  by  The  Purebred 
Dairy  Cattle  Association  lists  specific 
characteristics  by  breed.  The  DCUSC 
should  be  used  in  determining  breed 
character  in  addition  to  the  general 
criteria  discussed  above.  The  numerical 
value  for  the  various  levels  of  quality 
are  as  follows:  1  =  Meets  all  the  general 
criteria  and  the  specific  breed 
characteristics  on  DCUSC  without 
compromises.  2= Meets  all  the  general 
criteria  except  one,  and  all  the  specific 
breed  characteristics  on  DCUSC. 
3= Meets  all  the  general  criteria  and  the 
specific  breed  characteristics  on  the 
DCUSC  except  two.  4= Expresses  less 
dairy  or  breed  character  than  3. 

(e)  Mammary  development.  Mammary 
development  refers  to  the  balance  and 
shape  of  the  udder  as  well  as  teat  size, 
shape  and  placement.  The  numerical 
value  for  the  various  levels  of  quality 
are  as  follows:  l=The  fore  udder  is 
strongly  and  smoothly  attached  with 
moderate  length  and  uniform  width  from 
front  to  rear.  The  rear  udder  is  strongly 
attached,  high,  and  wide  with  uniform 
width  from  top  to  bottom  and  slightly 
rounded  to  udder  floor.  The  udder  is 
carried  snugly  above  the  hocks  showing 
a  strong  suspensory  ligament  with 
clearly  defined  halving.  The  four  teats 
are  of  uniform  size  and  medium  m 
length  and  diameter.  The  teats  are 
cylindrical,  and  squarely  placed  under 
each  quarter,  plumb,  and  well  spaced 
from  side  and  rear  views.  No 
overdevelopment  or  fatty  udders  in 
heifer  calves  and  yearlings  is  allowed. 
2=The  fore  udder  tends  to  be  strongly 
and  smoothly  attached  with  modest 
length  and  uniform  width  from  front  to 
rear.  The  rear  udder  tends  to  be  strongly 
attached,  moderately  high,  moderately 
wide  and  tends  to  be  uniform  in  width 
from  top  to  bottom.  The  udder  shows 
evidence  of  a  strong  suspensory 
ligament  with  defined  halving.  The  four 
teats  tend  to  be  unifonn  in  size  and  tend 


to  be  medium  in  length  and  diameter. 
The  teats  are  cylindrical  and  tend  to  be 
squarely  placed  under  each  quarter, 
plumb,  and  tend  to  be  well  placed  from 
side  and  rear  views.  Udders  of  heifers 
may  have  a  slight  tendency  towards 
overdevelopment  and  fatty  tissue. 
3  =  Udder  shows  some  evidence  of  weak 
udder  attachment  and  lacks  well 
defined  halving.  One  light  quarter  may 
be  present.  Heifer  calf  and  yearling 
udders  may  appear  overdeveloped  and 
fatty.  4  =  Udders  with  less  quality  than  3 
including  udders  with  blind  quarters, 
more  than  four  teats,  side  leakers,  and 
enlarged  quarter(s)  giving  evidence  of 
having  been  suckled. 

(f)  Other  factors.  Other  factors  such 
as  heredity  and  management  may  also 
affect  the  development  of  the  grade- 
determining  characteristics  in  dairy 
cattle.  Although  these  factors  do  not 
lend  themselves  to  description  in  the 
standards,  the  use  of  factual  information 
of  this  nature  is  justifiable  in 
determining  the  grade  of  breeding  dairj' 
cattle. 

§  53.303    Specifications  for  official  United 
States  grade*  of  dairy  breeding  cattle, 
(females) 

(a)  Supreme.  Cattle  in  this  grade  have 
a  combined  numerical  value  of  the  five 
value-determining  factors  of  7  or  less. 
No  cattle,  regardless  of  the  combined 
numerical  value,  can  qualify  for  the 
Supreme  grade  if  it  has  any  one  value- 
determining  factor  inferior  to  2  or  if  it 
has  a  factor  determined  to  be  a  slight 
discrimination  as  described  in  the 
DCUSC. 

(b)  Approved  Cattle  in  this  grade 
have  a  combined  numerical  value  of  8- 
13.  No  cattle,  regardless  of  the  combined 
numerical  value,  can  qualify  for  the 
Approved  grade  if  any  one  value- 
determining  factor  is  determined  to  be  a 
4. 

(c)  Medium.  Cattle  in  this  grade  have 
a  combined  numerical  value  of  14-18. 

(d)  Common.  This  grade  includes 
cattle  which  have  a  combined  numerical 
value  of  19  or  more  or  any  factor  that  is 
determined  to  be  a  disqualification  on 
the  DCUSC. 

Done  in  Washington,  DC  on:  January  3, 

1991 

Daniel  Haley, 

Administrator. 

[FR  Doc.  91-431  Filed  1-8-91;  8;45  am) 
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Agriculture  Marketing  Service 

7  CFR  Part  998 

(Docket  Mo,  FV-91-2311 

Marketing  Agreement  146  Regulating 
the  Quality  of  Domestically  Produced 
Peanuts;  Proposed  Increase  In 
Expenses  and  Assessment  Rate  for 
tite  Peanuts;  Administrative 
Committee  for  ttie  1990-91  Crop  Year 

AOENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  P>roposed  rule.  

summary:  This  proposed  rule  would 
authorized  an  increase  in  expenditures 
for  administration  and  establish  an 
increased  assessment  rate  under 
Marketing  Agreement  146  for  the  1990- 
91  crop  year.  The  proposal  is  needed  for 
the  Peanut  Administrative  Committee 
(committee)  to  cover  higher  than 
anticipated  operating  expenses  and  to 
collect  additional  funds  to  pay  those 
expenses  during  the  1990-91  crop  year. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 

dates:  Comments  must  be  received  by 
January  22, 1991. 

ADOftESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  room  2525- 
S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT 
Patrick  Packnett.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2530-S,  Washington, 
DC  20090-6456,  telephone  202-475-3862. 

SUPPLEMENTARY  INFORMATION:  This 
rule  is  proposed  under  Marketing 
Agreement  146  (7  CFR  part  998) 
regulating  the  quality  of  domestically 
produced  peanuts.  This  agreement  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 
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Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  68  handlers 
of  peanuts  covered  under  the  peanut 
marketing  agreement,  and 
approximately  46,^0  producers  in  the  16 
states  covered  under  the  agreement. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  Some 
cf  the  handlers  covered  under  the 
agreement  are  small  entities,  and  a 
majority  of  producers  may  be  classified 
as  small  entities. 

Under  the  marketing  agreement  tihe 
assessment  rate  for  a  particular  crop 
year  apphes  to  all  assessable  tonnage 
handled  from  the  beginning  of  such  year 
(i.e.,  July  1).  An  annual  budget  of 
expenses  is  prepared  by  the  committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  handlers  and  producers 
of  peanuts.  They  are  familiar  with  the 
committee's  needs  and  writh  the  costs  for 
goods,  services  and  personnel  for 
program  operations  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budgets  are  formulated 
and  discussed  at  industry-wide  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input.  The 
handlers  of  peanuts  who  will  be  directly 
affected  have  signed  the  marketing 
agreement  authorizing  the  expenses  that 
may  be  incurred  and  the  imposition  of 
assessments. 

The  assessment  rate  recommended 
by  the  committee  was  derived  by 
dividing  anticipated  expenses  by 
expected  receipts  and  acquisitions  of 
farmers'  stock  peanuts.  It  automatically 
applies  to  all  assessable  peanuts 
received  by  handlers  from  July  1, 1990. 
Because  that  rate  is  applied  to  actual 
receipts  and  acquisitions,  it  must  be 
established  at  a  rate  which  will  produce 
sufficient  income  to  pay  the  committee's 
expected  expenses. 

A  final  rule  establishing 
administrative  expenses  in  the  amount 
of  $910,000  for  the  committee  for  the 


crdp  year  ending  June  30, 1991,  was 
published  in  the  Federal  Register  on 

June  4, 1990  (55  FR  22777).  That  action 
also  fixed  an  assessment  rate  of  $0.52 
per  ton  of  assessable  peanuts  recerved 
by  handler  under  Marketing  Agreement 
No.  146  during  the  1990-91  crop  year. 

At  its  December  10, 1990,  meeting,  the 
committee  voted  unanimously  to 
increase  its  budget  of  expenses  by 
$365,000  from  $910,000  to  $1,275,000.  The 
increase  is  needed  to  cover  the  higher 
than  anticipated  administrative 
expenses  resulting  from  the  large 
number  of  indemnification  claims  on 
1990  crop  peanuts.  Budget  items  which 
would  be  increased  are  office  supplies 
and  stationery  by  $16,000  to  $30,000, 
postage  and  mailing  by  $21,000  to 
S30,00a  telephone  and  telegraph  by 
$3,000  to  $16,000  and  reserve  for 
contingencies  by  $5,000  to  $11,000.  The 
proposed  $365,000  increase  in 
authorized  expenditures  also  includes 
$320,000  for  continuing  program 
operations  during  the  first  few  months  of 
the  next  fiscal  period. 

Because  erf  poor  weather  conditions 
during  the  growth  season.  1990  crop 
receipts  were  lower  than  anticipated.  As 
a  result  of  the  short  crop,  assessment 
income  at  the  $0.52  per  ton  rate  will  not 
be  sufficient  to  cover  expected 
expenditures.  Therefore,  the  committee 
also  unanimously  recommended  that  the 
assessment  rate  be  increased  by  $0.33  to 
$0.85  per  ton  of  assessable  1990  crop 
peanuts.  Application  of  the  new 
assessment  rate  to  the  committee's 
revised  estimate  of  1.5  million  tons  of 
assessable  peanuts  received  by  handlers 
would  yield  $1,275,000  to  cover  1990 
administrative  expenses.  The  increased 
assessment  rate  would  also  supply 
ample  funds  to  allow  the  committee  to 
continue  program  operations  until  it 
begins  to  receive  assessments  on  1991 
crop  peanuts. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers 
signatory  to  the  agreement.  Some  of  the 
additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  would 
be  significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  agreement.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of  10 
days  is  appropriate  because  the  budget 


increase  approval  and  the  establishroent 

of  the  higher  assessment  rate  should  be 
expedited.  The  committee  needs  to  have 
sufficient  funds  to  pay  the  additional 
administrative  expenses  as  soon  as 
possible. 

List  of  Subjecto  in  7  CFR  Part  9M 

Marketing  agreements.  Peanuts. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
998  be  amended  as  follows: 

FART  99«-MARKETING  AGREEMENT 
REGULATING  THE  QUALITY  Of 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  998  continues  to  read  as  follows: 

Autboiity:  Sec*.  1-ia  48  Stat.  31,  m 
emended;  7  US.C.  801-674. 

2.  Section  998.403  (55  FR  22777:  June  4, 
1990)  is  amended  by  revising  paragraph 
[i]  and  paragraph  (c)  to  read  as  follows: 

§  998.403    Expense*,  assessment  rate,  end 
Indemnification  reserve. 

(a)  Administrative  expenses.  The 
budget  of  expenses  for  the  Peanut 
Administrative  Committee  for  the  crop 
year  beginning  July  1, 1990,  shall  be  in 
the  amount  of  $1J275.000  such  amount 
being  reasonable  and  likely  to  be 
incurred  for  the  maintenance  and 
functioning  of  the  committee  and  for 
such  purposes  as  the  Secretary  may, 
pursuant  to  the  provisions  of  the 
marketing  agreement,  determine  to  be 
appropriate. 
.        •        •        •        • 

(c)  Rate  of  assessment  Each  handler 
shall  pay  to  the  committee,  in 
accordance  with  i  998.48  of  the 
markeiing  agreement,  an  assessment 
rate  at  ihe  rate  of  $0.85  per  net  ton  of 
farnt;rs'  stock  peanuts  received  or 
acquired  other  than  from  those 
described  in  §  J  996^1  (c)  and  (d).  All 
funds  generated  from  this  assessment 
shall  be  for  administrative  expenses. 
•        .        ♦        •        • 

Dated:  lanuary  3, 1991. 
Robert  C  Keeney, 

Deputy  Director.  Fnnt  and  Vegetable 
Division. 
[FR  Doc  91-436  Fikd  1-S-Bl;  8:45  ana) 

BIUJNOCOOC  S410-02-M 


806 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday.  January  9.  1991  /  Proposed  Rules 


DEPARTMENT  OF  THE  TREASURY 
Offic*  Of  Thrift  Sup«rvl«k>o 
12  CFR  Part  567 
(No.  91-10) 
RiN  1SSO-AA01 

Regulatory  CapKah  Interest  Rate  Risk 
Component;  Correction 

AOENCY:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Notice  of  proposed  rulemaking: 

correction. 

summary:  On  December  31. 1990.  the 
Office  of  Thrift  Supervision  published  a 
proposal  setting  forth  a  description  of 
proposed  methodologies  for  calculating 
an  Interest  rate  risk  component  that 
would  be  incorporated  into  its  capital 
regulation.  Docket  No.  90-1434,  55  FR 
53529  (December  31. 1990). 

The  address  at  which  comments 
relating  to  this  proposal  are  available 
for  inspection  was  misstated  and  is 
printed  correctly  below,  under  the 
"AODRESSES"  caption. 
ADDRESSES:  Comments  relating  to 
Docket  No.  90-1434  will  be  available  for 
pubhc  inspection  at:  1776  G  Street  N'W.. 
Street  Level. 

FOR  FURTHER  INFORMATION  CONTACT 
Mary  H.  Gottlieb.  Paralegal  Specialist, 
(202)  906-7135,  Regulations  and 
Legislation  Division.  Office  of  Chief 
Counsel.  Officer  of  Thrift  Supervision. 
1700  G  Street  NW.,  Washington.  DC 
20552. 

Dated:  Jan.  4. 1991 

By  the  Office  of  Thrift  Supervision. 
Hmothy  Ryan, 
Director 
(FR  Doc  91-470  Filed  1-8-91;  8:45  am] 

MLLMQ  COM  (TM-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Ch.  I 

[Summary  Notic*  No.  PR-91-1  ] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 


11).  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awamess  of.  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  March  11. 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-10), 
Petition  Docket  No.  3.  800  Independence 
Avenue.  SW..  Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Indpendence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ida  Klepper,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  600  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9688. 

This  notice  is  pubhshed  pursuant  to 
paragraphs  (b)  and  (f)  of  S  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC.,  on  December 
28.1990. 
Denise  Donobue  Hali 

Manager.  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Rulemaking 

Docket  No.:  26273 

Petitioner:  Mr.  Ken  McKay 

Regulations  Affected:  14  CFR  91.55 
(old  S  91.105) 

Description  of  Petition:  To  amend  Part 
91.55  to  prohibit  a  person  from 
commencing  a  flight  under  visual  Hight 
rules  during  the  time  period  of  1  hour 
after  sunsent  until  1  hour  before  sunrise. 

Petitioner's  Reason  for  the  Request: 
The  petitioner  beleives  that  to  a  large 
degree  accidents  and  deaths  that  occur 
from  night  VFR  operations  could  be 
avoided  if  pilots  were  required  to  be  IFR 
rated  to  fly  at  night.  The  petitioner 
believes  that  a  simple  modification  of 
the  regulations  will  remedy  the  problem, 
and  will  have  no  foresseeable  negative 


effects  on  general  aviation  as  a  whole. 

Docket  No.  26404 

Petitioner:  Canadair  Regional  Jet 
Aircraft  Division  of  Bombardier,  Inc. 

Regulations  Affected  14  CFR  part  93, 
subpart  K 

Description  of  Petition:  To  amend  part 
93,  subpart  K.  to  continue  the  eligibility 
of  air  carriers  to  use  turbojet  aircraft 
with  fewer  than  56  seats  in  commuter 
slots  at  the  high  density  traffic  airports 
(JFK,  LaGuardia,  O'Hare,  and 
Washington  National). 

Petitioner's  Reason  for  the  Request 
Petitioner  believes  that  this  amendment 
to  part  93,  subpart  K,  would  allow  it  to 
continue  using  50-8eat  turbojet  aircraft 
in  commuter  slots.  Petitioner  also 
requests  that  this  petition  be  given 
simultaneous  consideration  with  the 
petition  to  amend  part  93,  subpart  K, 
filed  by  American  Airlines,  which  would 
permit  110-seal  turbojet  aircraft  to 
operate  in  commuter  slots  at  O'Hare 
AJrport. 

[FR  Doc.  91-415  Filed  1-6-91;  8:45  am] 

aiUJNQ  COOC  4910-13-11 


14  CFR  Part  39 

[Docket  No.  90-NM-242-AO] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-15.  -30,  -30F, 
and  KC-10A  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  DC-10-15, 
-30,  -30F.  and  KC-lOA  (Militaiyf)  series 
airplanes,  which  currently  requires 
repetitive  eddy  current  inspections  to 
detect  cracks  in  the  horizontal  and 
vertical  flanges  of  the  engine  forward 
mount  truss  assembly  on  pylons  1  and  3. 
Such  cracking,  if  not  corrected,  could 
result  in  the  loss  of  structural  integi  ity  of 
the  wing  engine  forward  mount  truss 
fitting  and  eventual  loss  of  the  wing 
engine  from  the  airplane.  This  action 
would  allow  optional  repair  procedures, 
and  would  require  the  replacement  of 
existing  engine  forward  mount  truss 
fittings  with  an  improved  part.  This 
proposal  is  prompted  by  additional  data 
presented  by  the  manufacturer  to 
substantiate  the  new  repair  option,  and 
the  development  of  a  new  improved 
truss  fitting  that,  when  installed,  would 
terminate  the  need  for  repetitive 
inspections. 
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dates:  Comments  must  be  received  no 
later  than  February  26. 1991. 
addresses:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  9(>-NM- 
242-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation,  P. 
O.  Box  1771,  Long  Beach.  California 
90846-0001.  attention:  Business  Unit 
Manager.  Technical  Publications.  Cl- 
HDR  (54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Kenton,  Washington,  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach 
California. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Dorenda  Baker,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  Airframe  Branch 
ANM-120L,  FAA,  Northwest  Mountain 
Region,  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425;  telephone 
(213)  988-5231. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-N\<-242-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 


Discussion 

On  June  5, 1990,  the  FAA  issued  AD 
90-13-03,  Amendment  39-6634  (54  FR 
23894,  June  13, 1990).  to  require 
repetitive  eddy  current  inspections  of 
four  forward  horizontal  and  four  vertical 
flange  attaching  bolt  holes  of  the  engine 
forward  mount  truss  assembly  on  pylons 
1  and  3.  and  repair  or  replacement,  if 
necessary.  That  action  was  prompted  by 
reports  of  fatigue  cracks  extending  from 
the  horizontal  and  vertical  flange 
attaching  bolt  holes  that  were  found 
using  an  eddy  current  inspection 
technique.  Such  cracking,  if  not  detected 
and  corrected,  could  result  in  the  loss  of 
structural  integrity  of  the  wing  engine 
forward  mount  truss  fitting  and  eventual 
loss  of  the  wing  engine  from  the 
airplane. 

Since  issuance  of  that  AD,  the 
manufacturer  has  presented  data  to 
substantiate  the  option  of  enlarging  the 
diameter  of  the  fastener  holes  in  the 
horizontal  flange  to  remove  cracks;  and 
to  continue  safe  flight  with  cracks  in 
both  horizontal  flanges  of  a  single  truss 
assembly,  provided  both  fittings  are 
strapped  and  the  crack  growth  is 
monitored  at  a  reduced  inspection 
interval.  The  manufacturer  has  also 
designed  an  improved  replacement  part 
which,  if  installed,  terminates  the  need 
for  the  repetitive  inspections  required  by 
AD  90-13-03. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A54-99,  Revision  2,  dated  July 
17, 1990.  which  describes  procedures  for 
the  replacement  of  the  engine  forward 
mount  truss  assembly. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  90-13-03 
with  a  new  AD  that  would  require 
replacement  of  the  engine  forward 
mount  truss  fitting  on  pylons  1  and  3 
with  the  new  improved  fitting  in 
accordance  with  the  service  bulletin 
previously  described.  Additionally,  this 
action  would  require  replacement  of 
those  engine  forward  mount  truss 
fittings  with  repair  straps  installed.  This 
action  would  also  (1)  add  the  option  of 
enlarging  the  diameter  of  the  fastener 
holes  in  the  horizontal  flange  to  remove 
cracks;  (2)  provide  for  flight  with  cracks 
in  both  horizontal  flanges,  provided  both 
fittings  are  strapped  and  crack  growth  is 
monitored  at  prescribed  inspection 
intervals;  (3)  allow  the  use  of  both  Rev. 
A.  and  B.  configurations  of  the 
5R10540003-3  and  -4  horizontal  straps; 
and  (4)  add  the  requirement  for 
inspection  of  the  vertical  flanges  to 
coincide  with  the  inspection  interval  of 
the  uncracked  horizontal  flanges  [the 


existing  AD  requires  inspection  of  the 
vertical  flanges  only  on  those  fittings 
with  cracked  horizontal  flanges). 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
modification  requirement  of  this  action 
is  in  consonance  with  that  policy 
decision. 

There  are  approximately  262  Model 
DC-10  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  54  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  300 
manhou.'-s  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour.  It 
is  estimated  that  the  cost  of  parts 
required  for  the  terminating  action 
would  cost  S236.000  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  associated 
with  this  supersedure  is  estimated  to  be 
$13,392,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not"a  "major  rule"  urder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulator>  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  AD  90-13-03.  Amendment 
39-6634  (54  FH  23894.  June  13, 1990).  with 
the  following  new  airworthiness 
directive: 

McOooimB  DougUs:  Applies  to  all  Model 
DC-10-15,  -00.  -30F.  and  KC-lOA 
(Military)  series  airplanes.  certiHcated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  failure  of  the  engine 
forward  mount  truss  assembly  on  pylons  1 
and  3,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  9.000 
landings  or  30,000  flight  hours,  whichever 
occurs  first  or  within  20  days  after  [une  22, 
1989  (the  effective  date  of  Amendment  39- 
6235,  AD  89-13-01).  whichever  occurs  later, 
conduct  an  eddy  current  inspection  of  the 
engine  forward  mount  truss  assembly  on 
pylons  1  and  3,  in  accordance  with  Paragraph 
2,  "Accomplishment  Instructions,"  of 
McDonnell  Douglas  Alert  Service  Bulletin  No 
A54-99.  Revision  1,  dated  March  31. 1989;  or 
Revision  2,  dated  July  17, 1990  (hereafter 
referred  to  as  A54-W).  Conduct  subsequent 
inspections  in  accordance  with  the 
subparagraph  applicable  to  the  condition 
detected. 

1.  If  no  crack  indications  are  found  in  either 
horizontal  flange,  conduct  repetitive  eddy 
current  inspections  in  accordance  with  A54- 
99  at  intervals  not  to  exceed  2.000  landings  or 
6.000  flight  hours,  whichever  occurs  first. 

2.  If  a  single  crack  indication  in  one  bolt 
hole  of  the  horizontal  flange  is  found  with  no 
crack  indication  extending  out  from  under  the 
AL'D7013-1  angle,  and  there  are  no  crack 
indications  in  the  opposite  Titting.  accomplish 
the  following: 

a.  Conduct  repetitive  eddy  current 
inspections  in  accordance  with  A54-fl9  at 
intervals  not  to  exceed  500  flight  hours:  and 

b.  Prior  to  the  accumulation  of  500  landings 
or  2.000  flight  hours,  whichever  occurs  first, 
after  the  initial  detection  of  a  crack. 
accomplish  one  of  the  following: 

(1)  Install  SR10540003-0  Rev.  A.  or  B.  strap 
on  the  horizontal  flange  of  the  cracked 
AUB7000-501  truss  fitting,  or  install 
SR10540003-4  Rev.  A  or  B.  strap  on  the 
honzontal  flange  of  the  cracked  AUB7000-502 
truss  fitting,  as  applicable,  m  accordance 
v;tih  AS4-99.  After  installation  of  the  strap. 
conduct  repetitive  eddy  current  inspections  in 
accordance  with  A54-09  at  intervals  not  to 


exceed  1.000  flight  hours  to  monitor  crack 
propagation:  or 

(2)  Enlarge  the  diameter  of  the  fastener 
hole  to  remove  the  crack  indication  and 
install  new  fasteners  in  accordance  with 

(a)  If  the  crack  indicaUon  is  eliminated, 
conduct  repetitive  eddy  current  mspections  in 
accordance  with  A54-99  of  the  repaired  truss 
fitting  for  cracks  in  the  forward  horizontal 
flange  attaching  bolt  holes  at  intervals  not  to 
exceed  1,500  landings  or  4,500  flight  hours, 
whichever  occurs  first. 

(bl  If  the  crack  indication  still  exists  in  the 
truss  fitting  after  enlarguig  the  fastener  hole, 
install  SR1054O0O3-3  Rev.  A.  or  B.  strap  on 
the  horuontal  flange  of  the  AUB700O-5O1 
truss  fitting,  or  install  SR10540003-4  Rev.  A. 
or  B.  strap  on  the  AUB70OO-5O2  truss  fitting, 
as  applicable,  in  accordance  with  A54-99. 
After  installation  of  the  strap,  conduct 
repetitive  eddy  current  inspections  in 
accordance  with  A54-99  at  intervals  not  to 
exceed  1.000  flight  hours  to  monitor  crack 
propagation. 

3.  If  a  single  crack  indication  in  one  bolt 
hole  is  found  in  the  horizontal  flange  with  the 
crack  extending  out  from  under  the 
ALrB7013-l  angle,  but  not  beyond  the  tangent 
point  of  the  fillet  radius  to  the  vertical  flange, 
as  shown  on  Figure  2  (Condition  III]  of  A54- 
99,  and  there  are  no  crack  indicatioiu  in  the 
opposite  fitting,  accomplish  the  following: 

a.  Prior  to  hirther  flight,  install  SR10540003- 
3  Rev.  A.  or  B.  strap  on  the  horizontal  flange 
of  the  cracked  AUB700O-5O1  truss  fitting,  or 
install  SR10540003-4  Rev,  A.  or  B.  strap  on 
the  horizontal  flange  of  the  cracked 
AUB7000-502  truss  fitting,  as  applicable,  in 
accordance  with  A54-99;  and 

b.  After  installation  of  the  strap,  conduct 
repetitive  eddy  current  inspections  in 
accordance  with  A54-09  at  intervals  not  to 
exceed  250  flight  hours  to  monitor  crack 
propagation. 

4.  If  multiple  crack  indications  in  the  txilt 
holes  are  found  in  the  horizontal  flange,  with 
no  crack  extending  out  from  under  the 
AUB7013-1  angle,  and  there  are  no  crack 
indications  in  the  opposite  fitting,  accomplish 
one  of  the  following: 

a.  Prior  to  further  flight,  install  SR10540003- 
3  Rev.  A.  or  B.  strap  on  the  horizontal  flange 
of  the  cracked  ALrB700O-5Ol  truss  fitting,  or 
install  SRIO-VUXXXMI  Rev.  A.  or  B.  strap  on 
the  horizontal  flange  of  the  cracked 
AUB7000-502  truss  fitting,  as  applicable. 
After  installation  of  the  strap,  conduct 
repetitive  eddy  current  inspections  in 
accordance  with  A54-99  at  intervals  not  to 
exceed  1,000  flight  hours  to  monitor  crack 
propagation:  or 

b.  Prior  to  further  flight,  enlarge  the 
diameter  of  the  fastener  holes  to  remove  the 
crack  indications  and  install  new  fasteners  in 
accordance  with  A54-99. 

(1)  If  the  crack  indications  are  eliminated, 
repetitively  inspect  the  repaired  truss  fitting 
for  cracks  in  the  forward  horizontal  flange 
attaching  bolt  holes  in  accordance  with  A5+- 
99  at  intervals  not  to  exceed  1.500  landings  or 
4,500  flight  hours,  whichever  occurs  first. 

(2)  If  the  crack  indications  still  exist  in  the 
truss  fitting  after  enlarging  the  fastener  holes, 
install  SR10540003-3  Rev.  A.  or  B.  strap  on 
the  horizontal  flange  of  the  AUB7000-501 


truss  fitting,  or  install  SR10540003-4  Rev.  A. 
or  B.  strap  on  the  AUB700O-502  truss  fitting, 
as  applicable.  After  installation  of  the  strap, 
conduct  repetitive  eddy  current  inspections  in 
accordance  with  A54-99  at  intervals  not  to 
exceed  1.000  flight  hours  to  monitor  crack 
propagation. 

5.  If  multiple  crack  indications  in  the  bolt 
holes  are  found  in  the  horizontal  flange  with 
a  crack  extending  out  from  under  the 
AUB7013-1  angle,  but  not  progressing  beyond 
the  tangent  point  of  the  fillet  radius  to  the 
vertical  flange,  as  shown  in  Figure  2 
(Condition  V)  of  A54-99.  and  there  are  no 
crack  Indications  in  the  opposite  fitting, 
accomplish  the  following: 

a.  Prior  to  further  flight,  install  SR10540003- 
3  Rev.  A.  or  B.  strap  on  the  horizontal  flange 
of  the  cracked  AUB7000-501  truss  fitting,  or 
install  SR10540003-3  Rev.  A  or  B.  strap  on 
the  horizontal  flange  of  the  cracked 
AUB7000-501  truss  fitting,  as  applicable,  in 
accordance  with  A54-89;  and 

b.  After  installation  of  the  sU-ap,  conduct 
repetitive  eddy  current  inspections  in 
accordance  with  A54-99  at  intervals  not  to 
exceed  250  flight  hours  to  monitor  crack 
propagation. 

6.  If  a  crack  is  found  to  have  extended  out 
from  under  the  AUB7013-1  angle  in  the 
horizontal  flange,  through  the  fillet  radius 
into  the  vertical  flange,  as  shown  in  Figure  2 
(Condition  VI)  of  A54-99:  Prior  to  further 
flight  replace  the  cracked/repaired  truss 
fitting  with  a  new  fitting  and  continue 
inspections  in  accordance  with  this  AD. 

7.  If  cracks  are  found  in  both  horizontal 
flanges  of  the  AUB7000  truss  fittings, 
accomplish  the  following: 

a.  Prior  to  fiirther  flight  replace  at  least  one 
of  the  cracked/repaired  truss  fittings  with  a 
new  fitting  and  continue  inspections  in 
accordance  with  the  subparagraph  applicable 
to  the  condition  remaining:  or 

b.  Prior  to  further  flight  enlarge  the 
diameter  of  the  fastener  holes  to  remove  the 
crack  Indications:  install  new  fasteners  in 
accordance  with  A54-99;  and  accomplish  the 
following  as  appropriate: 

(1)  If  the  crack  Indications  are  eliminated. 
repetiUvely  inspect  the  repaired  truss  fitting 
for  cracks  in  the  forward  horizontal  flange 
attaching  bolt  holes  in  accordance  with  A54- 
99  at  intervals  not  to  exceed  1.500  landings  or 
4,500  flight  hours,  whichever  occurs  first 

(2)  If  the  crack  indications  still  exist  in  a 
single  truss  fitting  after  enlarging  the 
fastemer  holes,  install  SR10540003-3  Rev.  A. 
or  B.  strap  on  the  horizontal  flange  of  the 
AUB700O-5O1  truss  fitting,  or  install 
SR10540003-4  Rev.  A,  or  B.  strap  on  the 
AUB7000-502  truss  fitting,  as  applicable,  in 
accordance  with  A54-99.  After  installation  of 
the  strap,  conduct  repetitive  eddy  current 
inspections  in  accordance  with  A54-99  at 
intervals  not  to  exceed  1,000  flight  hours  to 
monitor  crack  propagaUon. 

(3)  If  crack  indications  still  exist  in  both 
fitUngs  after  enlarging  fastener  holes,  install 
SR10540003-3  Rev.  A.  or  B.  strap  on  the 
horizontal  flange  of  the  cracked  AUB7000-501 
truss  fitting,  and  install  SR10540003-4  Rev.  A. 
or  B.  strap  on  the  horizontal  flange  of  the 
cracked  AUB7000-502  truss  fi'ting,  in 
accordance  with  A54-99; 
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(a)  After  installation  of  the  straps,  conduct 
repetitive  eddy  current  inspections  in 
accordance  with  A54-99  at  intervals  not  to 
exceed  500  flight  hours  to  monitor  crack 
propagation. 

(b)  At  the  later  of  the  times  specified 
below,  replace  at  least  one  of  the  truss 
fittings  in  accordance  with  A54-99: 

(i)  Within  1,200  landings  or  3,600  flight 
hours,  whichever  occurs  first,  or 

(ii)  Within  one  year  after  the  effective  date 
of  this  AD. 

B.  At  the  time  of  the  next  inspection 
required  by  paragraph  Al.  through  A.7.  of 
this  AD  following  the  effective  date  of  this 
AD.  conduct  an  eddy  current  inspection  of 
the  vertical  flange  of  the  AUB7000-501  and/ 
or  AUB7000-502  truss  fitting,  as  applicable,  in 
accordance  with  the  "Accomplishment 
Instructions"  of  McDonnell  Douglas  Alert 
Service  Bulletin  A54-103,  dated  March  7, 1990 
(hereafter  referred  to  as  A54-103). 

C.  As  a  result  of  the  inspections  of  the 
vertical  flange  required  by  paragraph  B.  of 
this  AD,  accomplish  the  following.  Conduct 
subsequent  inspections  in  accordance  with 
the  subparagraph  applicable  to  the  condition 
detected. 

1.  If  no  cracks  are  found  in  the  vertical 
flange,  conduct  repetitive  eddy  current 
inspections  of  the  vertical  flange  in 
accordance  with  A54-103  concurrently  with 
each  inspection  required  by  paragraph  Al. 
through  A.7.  of  this  AD. 

2.  If  crack  indication(s)  are  found  in  the 
vertical  flange,  with  no  crack  indication 
extending  through  the  fillet  radius  into  the 
horizontal  flange  and  a  crack  indication 
exists  in  the  horizontal  flange,  accomplish  the 
following: 

a.  Prior  to  further  flight  install  SR10540003- 
3  Rev.  A.  or  B.  and  SR10540003-5  straps  on 
the  cracked  AUB700O-501  truss  fitting,  or 
install  SR1054O003-4  Rev.  A.  or  B.  and 
SR10540003-6  on  the  cracked  AUB7000-502 
truss  fitting,  as  applicable,  in  accordance 
with  A54-103:  and 

b.  Conduct  repetitive  eddy  current 
inspections  in  accordance  with  A54-103  at 
intervals  not  to  exceed  250  flight  hours  to 
monitor  the  crack  propagation. 

3.  If  crack  indication(s]  are  found  in  the 
vertical  flange,  with  no  crack  indication 
extending  through  the  fillet  radius  into  the 
horizontal  flange:  and  if  no  crack  indication 
exists  in  the  horizontal  flange:  accomplish  the 
following: 

a.  Prior  to  further  flight  install  SR10540003- 
3  Rev.  A.  or  B.  and  SR10540003-5  straps  on 
the  cracked  AUB7000-501  truss  fitting,  or 
install  SR10540003-4  Rev.  A.  or  B.  and 
SR10540003-6  on  the  cracked  AUB7000-502 
truss  fitting,  as  applicable,  in  accordance 
with  A54-103:  and 

b.  Conduct  repetitive  eddy  current 
inspections  in  accordance  with  A54-103  at 
intervals  not  to  exceed  1,000  flight  hours  to 
monitor  crack  propagation. 

4.  If  a  crack  in  the  vertical  flange  is  found 
to  have  extended  through  the  fillet  radius  into 
the  horizontal  flange;  Prior  to  further  flight, 
replace  the  cracked/repaired  truss  fitting 
with  a  new  fitting  and  continue  inspections  in 
accordance  with  this  AD. 

D.  Except  as  in  provided  in  paragraph  A. 7, 
after  the  installation  of  a  repair  strap  on  the 


P/N  AUB7000-501,  or-502  truss  fitting, 
replace  the  truss  fitting  in  accordance  with 
A54-99  prior  to  the  later  of  the  times 
specified  in  subparagraphs  D.l.  and  D.2.. 
below: 

1.  Prior  to  the  accumulation  of  2,400 
landings  or  7.200  flight  hours  whichever 
occurs  first  or 

2.  Within  2  years. 

E.  Replace  the  P/Ns  AUB7000-501  and  -502 
truss  fittings  with  P/Ns  AUB7000-503  and  - 
504  in  accordance  with  A54-99,  at  the  later  of 
the  times  specified  in  subparagraphs  E.I.  and 
E.2.,  below.  Such  replacement  constitutes 
terminating  action  for  the  repetitive  eddy 
current  inspections  required  by  the  AD. 

1.  Prior  to  the  accumulation  of  9,000 
landings  or  30,000  flight  hours,  whichever 
occurs  first:  or 

2.  Within  6  years  after  the  effective  date  of 
this  AD. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO. 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglass 
Corporation,  P.O.  Box  1771,  Long  Beach, 
California  90846-0001,  Attention: 
Business  Unit  Manager,  Technical 
Publications,  Cl-HDR  (54-60).  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
or  Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California. 

Issued  in  Renton,  Washington,  on 
December  24, 1990. 
Darrell  M.  Pederson, 

A  cting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  91-410  Filed  1-8-91;  8:45  am] 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  39 

(Docket  No.  90-CE-41-AD1 

Alnworthiness  Directives; 
Meseerschmltt-Bolkow-Blohm  GmbH 
(MBB)  BO-209  "Monsun"  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  MBB  BO-209  "Monsun" 
airplanes.  The  proposed  action  would 
require  inspections  and  modifications  of 
the  elevator  assembly  area  The  FAA 
has  received  reports  of  cracks  on  the 
spar  truss  and  nose  rib  of  the  affected 
airplanes.  The  actions  specified  in  this 
proposal  are  intended  to  prevent 
elevator  failure  or  unbalance,  which 
could  result  in  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  February  25, 1991. 
ADDRESSES:  Technical  Note  No.  209-1/ 
88  and  Coversheet  to  Repair  Instruction 
Elevator  209-31014RA1.  both  dated  June 
22, 1988,  that  are  applicable  to  this  AD 
may  be  obtained  from  Messerschmitt- 
Bolkow-Blohm  GmbH,  Post  fach  801160. 
D-8000  Munchen  80,  Federal  Republic  of 
Germany.  This  information  also  may  be 
examined  al  the  Rules  Docket  at  the 
address  below.  Send  comments  on  the 
proposal  in  triplicate  to  the  FAA, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention;  Rules  Docket 
No.  90-CE-41-AD,  room  1558,  601  E. 
12th  street  Kansas  City.  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Carl  Mittag.  Aircraft  Certification 
Staff,  Europe.  Africa,  and  Middle  East 
Office,  FAA,  c/o  American  Embassy,  B- 
1000  Brussels.  Belgium;  telephone  (322) 
513-38.30,  ext  2710;  Facsimile  (322)  230- 
68.99;  or  Mr.  Richard  F.  Yotter.  Small 
Airplane  Directorate.  Aircraft 
Certification  Service,  FAA,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106: 
telephone  (816)  426-6932;  Facsimile  (816) 
426-2169. 
SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulator>'  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
cbove,  will  bb  considered  before  taking 
action  on  the  proposed  rule.  Thr^ 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 


810 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday,  lanuary  9.  1991  /  Proposed  Rules 


Comments  are  specifically  invited  on 
the  ovRrall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concemded  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

AvaiUbUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  90-CE-41-AD.  room 
1558,  601  E.  12lh  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Luftfarht-Bundesant  (LBA).  which 
is  the  airworthiness  authority  of  the 
Federal  Republic  of  Germany,  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  MBB  BO-209  "Monsun" 
airplanes.  The  LBA  advisos  that  there 
have  been  reports  of  cracking  of  the 
elevator  spar  truss  and  reinforcement 
angle  bar  and  the  mass  balance 
attachment  at  the  elevator  nose  nb  on 
these  airplanes.  The  LBA  also  advises 
that  failure  to  install  a  spar 
reinforcement  to  preclude  failure  of  the 
spar  and  nose  rib  at  the  mass  balance 
attachment  could  result  in  loss  of 
control  of  the  airplane.  Messerschmitt- 
Bolkow-Blohm  GmbH  (MBB)  has  issued 
MBB  Technical  Note  No.  209-1/88  and 
Coversheet  to  Repair  Instruction 
Elevator  209-21014RA1,  both  dated  )une 
22, 1988,  which  describe  inspections  of 
the  elevator  asembly  are  for  cracks, 
repairs  as  necessary,  and  the 
reinforcement  of  the  elevator  spar  and 
rib.  The  LBA  has  classified  this 
Technical  Note  and  Coversheet  and  the 
actions  recommended  therein  as 
mandatory  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Federal  Republic  of  Germany.  These 
airplanes  are  manufactured  in  the 
Federal  Republic  of  Germany  and  are 
type  certificated  for  operation  in  the 
IJnited  States.  In  accordance  with  the 
provisions  of  a  bilateral  airworthiness 
agreement,  the  LBA  has  shared  the 
above  information  with  the  FAA.  The 
FAA  has  examined  the  findings  of  the 
LBA,  reviewed  all  available  information, 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design,  certificated  for  operation  in  the 
United  States.  The  FAA  is  proposing  an 
AD  that  would  require  a  visual 
inspection  and  reinforcement  of  the  spar 
'russ  and  reinforcement  of  the  mass 
balance  attachment  ribs  on  MBB  Model 


BO-209  "Monsun"  airplanes  in 
accordance  with  the  instructions  in  MBB 
Technical  Note  No.  209-1/88  and 
Coversheet  to  Repair  Instruction 
Elevator  209-31014RA1,  both  dated  June 
22, 1988. 

It  is  estimated  that  9  airplanes  of  US. 
registry  will  be  affected  by  the  proposed 
AD,  that  it  will  take  approximately  28 
hours  per  airplane  to  accomplish  the 
proposed  actions  at  $40  an  hour,  and 
that  the  cost  of  parts  to  accomplish  the 
proposed  maodification  is  estimated  to 
be  $75  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,755. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Therefore.  1  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  has 
been  placed  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  14  CFR  11  89. 

$39.13    IAm«nd«d] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 


MeMerschmitt-Bolkow-Blohm  GMBH: 

Docltet  No.  90-CE-41-AD. 
Applicability:  Models  BO-209-150FV, 
BO-20»-150RV.  BO-209-160FV. 
BO-209-160RV,  BO-20&-150FF  "Monsun" 
airplanes  (all  serial  numbers). 
ccrtiHcaled  in  any  category.  Compliance: 
Required  within  the  next  100  hours  time- 
in-service  after  the  effective  date  of  this 
AD.  unless  already  accomplished. 
To  prevent  failure  of  the  elevator  spar  truss 
and  mass  balance  attachment  rib,  accomplisl 
the  following: 

(h)  Dye  penetrant  inspect  the  elevator  spar 
truss  and  reinforcement  angle  bar  for  cracks 
in  accordance  with  the  instructions  in 
Measure  I  of  MBB  Technical  Note  No.  20»-l/ 
88,  dated  |une  22, 1988. 

(1)  If  cracks  are  found,  prior  to  further  flight 
repair  in  accordance  with  the  instructions  in 
Measure  I,  paragraph  b)  of  MBB  Technical 
Note  No.  209-1/88.  dated  lune  22,  1988  and 
then  install  a  doubler  in  accordance  with  the 
instructions  in  Measure  1.  paragraph  a)  of 
MBB  Technical  Note  No.  209-1/88,  dated  June 
22, 1988. 

(2)  If  cracks  are  not  found,  prior  to  further 
flight  install  a  doubler  in  accordance  with  the 
instructions  in  Measure  1,  paragraph  a)  of 
MBB  Technical  Note  No.  209-1/88.  dated  lune 
22.  198ft. 

(b)  Visually  inspect  the  mass  balance 
attachment  at  the  elevator  nose  rib  for  cracks 
in  accordance  with  the  instructions  in 
Measure  U  of  MBB  Technical  Note  No.  209-1/ 
88,  dated  June  22. 1988,  and  prior  to  further 
flight  replace  repair,  or  modify  the  rib  in 
accordance  with  the  instructions  in 
Coversheet  to  Repair  Instruction  Elevator 
2r)9-310l4RAl  and  Measure  II  of  MBB 
Technical  Note  No,  209-1/88,  both  dated  June 
22, 1988. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

(d)  An  alternate  method  of  compliance  or 
adjuslment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Staff,  FAA,  Europe.  Africa,  and 
Middle  East  Office,  c/o  American  Embassy, 
B-IOOO  Brussels,  Belgium.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manger, 
Brussels  Aircraft  Certification  Staff. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Messerschmitt- 
Bolkow-Blohm  Cmbh.  Post  fach  801160.  D- 
8000  Munchen  80,  Federal  Republic  of 
Germany:  or  may  examine  these  documents 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City.  Missouri  on 
December  21. 1990. 
|,  Robert  Ball. 

Acting  Manager,  Small  Airplane  Directorate 
Aircraft  Certification  Service. 
(FR  Doc  91-412  Filed  1-8-91:  8:45  am] 
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14  CFR  Part  39 

IDodwt  Mo.  W-CE-43-A03 

AlrwortMMS*  Directlvet;  0> 
CorporaOon  (Frank  llcGowran 
Company)  Oxygen  Mask  Preaentetion 
Unite 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  certain  Oj  Corporation 
passenger  oxygen  mask  presentation 
units.  The  proposed  action  would 
require  the  inspection  and  replacement 
of  any  faulty  deployment  lanyard  pins 
on  these  units.  A  report  has  been 
received  of  a  lanyard  pin  that  could  not 
be  readily  pulled,  resulting  in  an 
inoperative  oxygen  supply  system.  The 
actions  specified  in  this  proposal  are 
intended  to  prevent  a  malfunction  that 
could  result  in  an  inoperative  passenger 
oxygen  system  and  possible  serious 
physical  impairment  of  passengers 
during  an  emergency  situation. 
DATES:  ConunenlB  must  be  received  on 
or  before  February  25, 1991. 
ADDRESSES:  Replacement  parts  that 
might  be  needed  to  complete  the  actions 
of  this  AD  may  be  obtained  from  Mr. 
Burt  Parry,  Oj  Corporation,  236  N. 
Pennsylvania.  Wichita.  Kansas  67214: 
telephone  (316)  265-2659.  Information 
that  is  applicable  to  this  AD  may  be 
obtained  from  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel 
attention:  Rules  Docket  No.  90-CE-43 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  M106. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Roger  A.  Souter,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  room  100. 
Mid-Continent  Airport,  Wichita.  Kansas 
67209;  telephone  (316]  946-4419. 
SUPW^MENTARY  INTtWMATION: 

Comments  l/rvited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 


Cofnments  are  specifically  invited  or 
tbe  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  mle.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
suntmarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

AvailafaSity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Ceritral  Region.  Office  of  the 
Assistant  Chief  Counsel,  attention; 
Rules  Docket  No.  9(>-CE-43-AD,  room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  a  report  from 
the  operator  of  a  Gulfstream  Aerospace 
G-IV  airplane  that  the  lanyard  pin  on  an 
Oi  Corporation  passenger  oxygen  mask 
presentation  unit  failed  when  a 
passenger  attempted  to  commence  the 
flow  of  oxygen.  In  this  instance,  a  fiight 
attendant  was  able  to  pull  the  lanyard  to 
start  oxygen  flow  and  thus,  averted 
possible  life  threatening  injury  to  the 
passenger  because  of  loss  of  oxygen. 

These  release  lanyard  pins  are 
designed  for  a  maximum  7.5  pound 
activation  pull.  The  lanyard  pin  that  was 
utilized  in  the  above  incident  has  a  30- 
degree  ramp  angle  and  a  sharp  nose. 
The  FAA  has  determined  that  this  30- 
dpgree  ramp  angle,  the  sharp  nose,  and 
manufacturing  differences  between  this 
lanyard  pin  and  other  lanyard  pins 
contribute  to  the  possibility  of  a 
malfimction.  The  manufacturer  has 
designed  two  new  pins  that  have  a  20- 
deg'^ee  ramp  angle  and  a  rounded  nose, 
part  numbers  (P/N  100-111-2  or  100- 
111-3.  Both  of  these  newly  designed  pins 
have  been  tested  at  a  7.5  pound  pull 
with  both  performing  satisfactorily.  The 
FAA  has  examined  these  new  designs 
and  has  determined  that  their  usage  will 
preclude  a  malfunction  similar  to  the 
above  reported  occurrence.  The  FAA  is 
proposing  an  AD  that  would  require 
verification  that  all  lanyard  pins  may  be 
extracted  from  the  oxygen  valve  with  a 
7.5  pound  or  less  pull,  with  subsequent 
replacement  of  malfunctioning  pins  with 
P/N  100-111-2  or  100-111-3  on  all 
airplanes  with  Oi  Corporation  passenger 
oxygen  mask  presentation  unit  series 
121, 150. 151.  and  152  installed.  The 
affected  units  can  be  identified  by  a 
placard  that  reads  either  "Oj 
Corporation"  or  "Frank  McGowan  Co.". 
The  O2  Corporation  was  a  subsidiary  of 


the  Frank  McGowan  Company  before  it 
recently  became  an  independent  entity. 
The  compliance  time  for  the  proposed 
AD  has  been  established  in  calendar 
months  instead  of  hours  time-in-serv-ice 
(TIS).  The  FAA  has  determined  that  a 
compliance  time  that  specifies  calendar 
months  is  required  since  the  condition  of 
the  lanyard  pins  is  not  directly 
attributable  to  the  airplane  being  in 
service.  In  addition,  the  hours  T15  of  the 
airplanes  with  the  afl<»i.ted  passenger 
oxygen  mask  presentation  units  varies 
considerably  within  the  Reet.  To  avoid 
inadvertent  grounding  of  the  affected 
airplanes  and  to  assure  that  the  unsafe 
condition  Is  corrected  r»n  all  airp'anes.  a 
compliance  time  based  on  calendar 
months  is  proposed  over  hours  TIS. 

It  is  estimated  that  200  airplanes  of 
the  U.S.  registry  will  be  affected  by  this 
AD,  and  that  it  will  lake  approximately 
1.5  hours  per  airplane  to  accomplish  Uie 
required  actions  at  $40  per  hour.  Based 
on  these  figures,  the  total  cost  impact  ni 
the  AD  on  U.S.  operators  is  estimated  to 
be  $12,000, 

The  regulatio.is  proposed  herein 
would  not  have  substantial  direct  effe 'is 
on  the  States,  on  liic  rciduonship 
between  the  nat)onal  government  end 
the  Slates,  or  on  the  distnbution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determrnt  d  that  this  proposal 
would  not  have  suff  cient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (i)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2j  is 
not  a  "significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  25, 1979);  and  (3)  if 
promulgated,  will  not  have  a  sigi'ifica.it 
economic  impact  pos;live  or  negative, 
on  a  substantial  number  o*^  small  enbt;es 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evahjation  prepared  ff>r  thw 
action  has  been  plactd  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  Caption 
"ADDRESSES". 

Ust  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviatica 
safety,  Safety 

The  Proposed  Amend:nent 

Accordingly,  pursuant  to  the  author  ty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adminislration 
proposes  to  amend  14  CFR  part  33  of  :"ie 
Federal  Aviation  Regulations  as  follows: 
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PART  39-{AMENDED] 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421  and  1423. 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
Innuary  12, 1983):  and  14  CFR  11  89. 

§39.13    (AnMnd«dl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Oi  CotporatioD  (Frknk  McGowan  Co.): 
Docket  No.  90-CE-43-ADS. 
Applicability:  The  following  Mask 
Presentation  Unit  Pari  Numbers  that  are 
installed  on.  but  not  limited  to.  British 
Aerospace  125-800A  airplanes; 
Challenger  CL800-1A11.  CL60O-2816.  and 
C1j800-2A12  airplanes;  Gulfstrcam  G- 
1159.  G-1159A.  C-1159B.  and  G-IV 
airplanes;  and  Falcon  20  airpUnes. 
certificated  in  any  categor>'; 

121-040-04  150-002  150-002-01  150-002-02 
150-002-03  150-002-04  150-002-05  150-002-08 
15O-003T  150-003-04T  150-004  lOO-004-Ol 
liO-004-02  150-004-03  150-004-04  150-004-05 
150-004-06  150-004-07  150-004-08  150-004-12 
150-005  150-006  150-022  151-010  151-010-02 
151-010-04  151-020  151-020-02  151-020-04 
152-001  152-001-01  152-an-04  152-001-05 
152-001-08  152-001-13  152-003  152-004  150- 
004-05 

Compliance:  Required  within  the  next  3 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 
To  prevent  malfunctioning  of  the  lanyard 
release  pin  that  could  prevent  the  flow  of 
oxygen  to  a  passenger  in  an  emergency 
s.tuation.  accomplish  the  following: 

(a)  With  the  oxygen  system  activated, 
perform  a  test  of  the  lanyard  release  pins  by 
a;:compli8hing  the  following: 

(1)  Open  the  passenger  mask  presentation 
units  of  the  airplane  and  allow  the  mask 
assemblies  to  drop  out. 

(2)  .Make  up  a  7.5  pound  weight  with  an 
attached  string  and  hook.  (eg.,  spring,  clip, 
etc.). 

(3)  Attach  the  hook  to  the  lanyard 
attaching  point  of  each  actuator  pin  without 
dropping  the  weight  and  allow  the  weight  to 
hang  from  the  lanyard  attaching  point. 

(b)  If  the  pin  pulls  free  from  the  oxygen 
actuator  valve  at  7.5  pounds  or  less  of 
hanging  weight,  then  the  pin  is  satisfactory 
and  the  unit  may  be  returned  to  service. 

(c)  If  the  pin  does  not  pull  free  from  the 
oxygen  actuator  valve  using  the  test  required 
by  paragraph  (a)  of  this  AD,  prior  to  further 
flight  accomplish  the  following: 

(1)  Replace  the  pin  with  either  part  number 
100-UU2  or  100-111-3,  which  has  a  20- 
dogree  angle  and  a  rounded  nose. 

Note  1:  The  pin  is  available  from  the 
manufacturer  by  contacting  Mr.  Burt  Parr>'. 
Oi  Corporation.  236  N.  Pennsylvania. 
Wichita.  Kansas  67214;  telephone  (316)  265- 
2659. 

(2)  Test  the  replacement  pin  installation  in 
accordance  with  the  test  requirements  of 
paragraph  (a)  of  this  AD  to  assure  that  the 
lanyard  pin  can  be  removed  with  a  pull  of  75 
pounds  or  less.  If  the  pin  pulls  free  from  the 


oxygen  actuator  valve  at  7  5  pounds  or  less  of 
hanging  weight,  then  the  pin  is  satisfactory 
and  the  unit  may  be  returned  to  service. 

|d)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road,  room 
100,  Mid-Continent  Airport.  Wichita,  Kansas; 
telephone  (316)  946-M19.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  Aircraft  Certification  Office. 

(e)  All  persons  affected  by  this  directive 
nay  obtain  copies  of  any  information  thai  is 
applicable  to  this  AD  from  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel. 
Attention;  Rules  Docket  No.  90-CE-43-AD, 
room  1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106.  Replacement  parts  that  might 
be  needed  to  complete  the  actions  of  this  AD 
may  be  obtained  from  Mr.  Burt  Parry,  O7 
Corporation,  236  N.  Pennsylvania.  Wichita. 
Kansas  67214;  telephone  (316)  265-2659. 

Issued  in  Kansas  City.  Missouri  on 
Dncember  20.  1990. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
11"R  Doc.  91-411,  Filed  1-8-91:  8:45  am] 

aiLlMQ  COOE  4910-13-M 


14  CFR  Part  91 

(Docket  No.  26433] 

Notice  Of  Docket  Opening:  Phaseout 
and  Nonaddltion  of  Stage  2  Airplanes. 

AaENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  docket  opening. 

SUMMARY:  This  notice  announces  the 
opening  of  a  regulatory  docket  for 
materials  related  to  the  phaseout  and 
nonaddltion  of  Stage  2  airplanes  in  the 
United  States,  as  mandated  by  the 
Airport  Noise  and  Capacity  Act  of  1990. 
Although  no  regulations  have  been 
proposed,  the  FAA  has  received 
information  relevant  to  rulemaking  in 
progress  and  is  making  that  information 
available  for  public  inspection  by 
placing  it  in  a  public  docket. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Albee,  Manager,  Policy  and 
Regulatory  Division,  AEE-300,  Office  of 
Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephine:  (202) 
267-3553. 

SUPPt^MENTARY  INFORMATION:  On 
November  5, 1990,  Congress  enacted  the 
Airport  Noise  and  Capacity  Act  of  1990, 
which  bans  the  operation  of  stage  2 
aircraft  in  the  contiguous  48  states  after 
December  31, 1999.  The  Act  directs  the 
Federal  Aviation  Administration  to 


establish  regulations  implementing  the 
phaseout  of  Stage  2  aircraft.  The  Act 
also  restricts  the  importation  of  Stage  2 
aircraft  after  November  5, 1990. 

Although  regulations  regarding  these 
measures  have  yet  to  be  proposed,  the 
FAA  has  begun  to  receive  information 
concerning  these  issues.  In  an  effort  to 
make  this  information  available  to  the 
public  at  the  earliest  possible  time,  the 
FAA  has  opened  regulatory  docket  No. 
26433,  which  contains  all  information 
submitted  on  the  phaseout  and 
nonaddltion  topic. 

The  FAA  is  not  soliciting  further 
information  or  comment  at  this  time. 
Opportunity  for  comment  will  be  given 
when  proposed  regulations  are 
published  in  a  formal  Notice  of 
Proposed  Rulemaking.  Information 
received  and  placed  in  the  docket  may 
be  inspected  at  the  Rules  Docket, 
Federal  Aviation  Administration,  room 
915G,  800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

Issued  in  Washington,  DC  on  )anuary  3, 
1991. 

lames  E.  Densmore, 

Director.  Office  of  Environment  and  Energy. 
[FR  Doc.  91-409  Filed  1-8-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
DEPARTMENT  OF  THE  INTERIOR 

Office  of  Territorial  and  International 
Affairs 

15  CFR  Part  303 

(Docket  No.  901226-03261 

Proposed  Limit  on  Duty-Free  Insular     , 
Watches  in  Calendar  Year  1991 

agencies:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce:  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 
ACTION:  Proposed  rule  and  request  for 
comments. 

SUMMARY:  This  action  invites  public 
comment  on  several  proposals  to  amend 
15  CFR  part  303.  which  governs  duty- 
exemption  allocations  and  duty-refund 
entitlements  for  watch  producers  in  the 
United  States'  insular  possessions  (the 
Virgin  Islands.  Guam,  and  American 
Samoa)  and  the  Northern  Mariana 
Islands. 

The  insular  possessions  watch 
industry  provision  in  section  110  of 
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Public  Law  No.  97-446  requires  the 
Secretary  of  Conunerce  and  the 
Secretary  of  the  Interior,  acting  jointly, 
to  establish  a  Imxit  oo  the  quanity  of 
watches  and  watch  movements  which 
may  be  entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of 
this  limited  quantity  which  may  be 
entered  from  the  Virgin  Islands,  Guam. 
American  Samoa  and  the  Northern 
Mariana  Islands.  This  proposed  rule 
would  establish  the  total  quantity  and 
territorial  shares  for  calendar  year  1991. 
DATES:  Comments  must  be  received  on 
or  before  February  8, 1991. 
ADDRESSES:  Address  written  comments 
to  Frank  Creel,  Director.  Statutory 
Import  Programs  Staff,  room  4204.  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street.  NW.. 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT. 
Faye  Robinson.  (202)  377-1860,  same 
address  as  above. 
SUPPLEMENTARY  INFORMATION: 
Regulations  on  the  establishment  of 
these  quantities  and  shares  are 
contained  in  SS  303.3  and  303.4  of  title 
15,  Code  of  Federal  Regulations  (15  CFR 
303.3  and  303.4).  Section  303.6(h)  gives 
the  Secretaries  authority  to  propose 
changes  in  \  303.14. 

The  Departments  propose  to  establish 
for  calendar  year  1991  a  total  quantity 
and  respective  territorial  shares  as 
shown  in  the  following  table: 


Virgin  lalandi 

Guam... 

Amencan  Samoa 

Northern  Mariana  Isianda. 

Total — _- 


4,200,000 

i.ooaooo 

500.000 
500.000 


6.200,000 


Compared  with  the  total  quantity 
established  for  1988, 198a  and  1990  (53 
FR  17924:  May  19, 1988),  this  amount 
would  be  a  decrease  of  SOaOOO  units. 
The  proposed  Virgin  Islands  territorial 
share  would  be  lowered  by  500.000.  The 
proposed  shares  for  Guam,  American 
Samoa,  ai>d  the  Northern  Mariana 
Islands  would  not  change. 

Our  reasons  for  proposing  these 
amounts  are  as  follows: 

1.  There  are  no  producers  in  American 
Samoa  and  the  Northern  Mariana 
Islands,  This  proposal  would  leave  these 
territories'  shares  at  the  minimum 
required  by  the  statute. 

2.  There  is  only  one  producer  in 
Guam,  and  the  amount  we  propose  is 
consistent  with  the  needs  of  the  existing 
producer  along  with  a  set-askie  of 
200.000  units  for  possible  allocation  to 
new  firms  in  Guam. 


3.  We  do  not  expect  total  Virgin 
Islands  shipments  in  1991  to  exceed  4 
million  units.  The  amount  we  propose  is 
consistent  with  the  anticipated  needs  of 
the  existing  producers  along  with  a  set- 
aside  of  200,000  units  for  possible 
allocation  to  new  frnns  in  the  Virgin 
Islands. 

Second,  the  proposed  rule  would 
modify  S  303.14(b)(3)  of  the  regulations 
by  raising  the  maximum  value  of 
components  for  watches  from  $150  to 
$175.  This  change  would  relax  the 
limitation  on  the  value  of  imported 
components  that  may  be  used  on  the 
assembly  of  duty-free  insular  watches 
The  proposed  value  levels  would  help 
offset  the  effects  of  a  weak  dollar  and 
allow  the  producers  wider  options  in  the 
kinds  of  watches  they  assemble. 

Third,  we  propose  to  change 
S  303.2(a)(13)  to  include  partial  credit  for 
wages  paid  to  assemble  some  dutiable 
watches  (i.e..  those  assembled  from 
components  exceeding  the  value 
limitation).  Existing  rules  give  partial 
wage  credit  for  die  repair  of  non-9l/5 
watches  and  watch  moveuients.  The 
change  would  allow  credit  for  wages 
paid  to  assemble  dutiable  watches  and 
movements  which  exceed  the  duty-free 
value  limit  and  maintain  credit  for 
repairs  as  long  as  the  combined  credit 
did  not  equal  more  than  25%  of  the 
firm's  91/5  creditable  wages.  This 
change  would  contribute  to  further 
diversification  of  product  lines  and  to 
the  industry's  marketing  flexibility. 

Fourth,  we  propose  changing  %  303.14 
(a)(1)  (i)  and  (c)  by  more  clearly  defining 
wages  to  be  used  in  the  allocation 
formula  and  shi^wnents  to  be  used  in  the 
calculation  of  the  production  incentive 
certificate. 

Fifth,  we  propose  deleting  S  303.12(d) 
as  duplicative  of  provisions  in  §5  303.5 
and  303.14.  Non-repetitive  language  is 
moved  to  |  303.14. 

Finally,  we  propose  changing 
5  303.13(a)  by  clarifying  that  the  appeals 
procedure  applies  not  only  to  any 
official  decision  or  action  relating  to  the 
allocation  of  duty-exemption  but  also  to 
the  production  incentive  certificate  and 
duty-refund  process. 

Classification:  Executive  Order  12291 
In  accordance  with  Executive  Order 
12291  (46  FR  13193,  February  19, 1981 1, 
the  Departments  of  Commerce  and  the 
Interior  have  determined  that  diis  rule 
does  not  constitute  a  "major  rule"  as 
defined  by  Section  1(b)  of  the  Order,  It 
is  not  likeAy  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2^  A  major  increase  in  costs  or  prices 
for  consumers,  individiial  industries. 
Federal.  State,  m  local  government 
agencies,  or  geographic  regions;  or 


(3)  Significant  adverse  effects  on 
competition,  empioymenU  inTestment 
productivity,  innovatioa  or  on  the 
abihty  of  United  Slates-based 
enterprises  to  compete  with  fweign- 
based  enterprises  m  domestic  or  export 
naarkets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regalation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  proptjsed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act.  In 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $10  million  per 
year. 

Paperwork  Reduction  Act.  This 
rulemaking  does  contain  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  198a  44 
U.S.C.  3501  et  seq^  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0625- 
0040  and  0625-0134.  The  proposed 
amendments  wiil  not  significantly 
increase  the  information  burden  on  the 
public. 

Ust  of  Subjects  in  15  CFR  Part  3M 

Administrative  practice  and 
procedure,  American  Samoa.  Customs 
duties  and  inspection.  Guam.  Imports. 
Marketing  quotas,  Northern  Mariana 
Islands.  Reporting  and  recordkeeping 
requirements.  Virgin  Islands.  Watches        » 
and  jewelry. 

For  reasons  set  forth  above,  we 
propose  to  amend  part  303  as  follows: 

PART  303— (AMENDED) 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Autborit>-:  Pub.  L  97-446.  96  Slat  2329.  2331 
(19  L'.S  C.  1202  note);  Pub  L  94-241.  90  Slat 
263  (48  U.S.C.  1881,  notf) 

2.  Section  303.2(aK13)  is  revised  to 
read  as  foUows; 

§  303.2    DeTlnlTtorw  and  forms. 

la)  *  •  • 


814 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday.  January  9.  1991  /  Proposed  Pules 


(13)  Creditable  wages  means  all 
wages — up  to  the  amount  per  person 
shown  in  3  303.14{a)(l)(i)— paid  to 
permanent  residents  of  the  territories 
employed  in  a  firm's  91/5  watch  and 
watch  movement  assembly  operations, 
plus  any  wages  paid  for  the  assembly  of 
watches  and  watch  movements  the 
value  of  components  for  which  exceed 
the  limit  set  forth  in  S  303.14(b)(3)  or  for 
the  repair  of  non-9l/5  watches  and 
watch  movements,  up  to  a  total  amount 
equal  to  25  percent  of  the  firm's  other 
creditable  wages.  Wages  paid  for  the 
assembly  of  watches  and  watch 
movements  from  components  exceeding 
the  value  limits  and  for  the  repair  of 
non-91/5  watches  and  watch 
movements  are  not  creditable  to  the 
extent  that  such  wages  exceed  the  ratio 
set  forth  here.  Also  excluded  are  wages 
paid  for  special  services  rendered  to  the 
firm  by  accountants,  lawyers,  or  other 
professional  personnel,  and  for  the 
assembly  of  non-9l/5  watches  and 
watch  movements  which  are  ineligible 
for  other  than  value-limit  reasons. 


9  303.12    [An>end«d] 

3.  Section  303.12(d)  is  removed. 

4.  Section  303.13(a)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

S  303.13    Appeals. 

(a)  Any  official  decision  or  action 
relating  to  the  allocation  of  duty- 
exemptions  or  to  the  issuance  or  use  of 
production  incentive  certificates  may  be 
appealed  to  the  Secretaries  by  any 
interested  party.*  *  * 
•        •        •        *        * 

5.  Section  303.14  is  amended  as 
follows: 

a.  Paragraph  (a)(l)(i)  is  revised; 

b.  Paragraph  (b)(3)  is  amended  by 
removing  "$150"  and  adding  "$175"  in 
its  place; 

c.  Paragraph  (c)  is  revised:  and 

d.  Paragraph  (e)  is  amended  by 
removing  "4,700,000"  and  adding 
"4.20O.00O"  in  its  place. 

§303.14    AHocabon  factor*  and 
mlaceHanaotJS  provWons. 

(a)  •  •  • 

(1)  *  *  * 

(i)  Fifty  percent  of  the  tenitorial  share 
shall  be  allocated  on  the  basis  of  the  net 
dollar  amount  of  economic  contributions 
to  the  territory  consisting  of  the  dollar 
amount  of  creditable  wages,  up  to  a 
maximum  of  $32,000  per  person,  paid  by 
each  producer  to  territorial  residents, 
plus  the  dollar  amount  of  income  taxes 
(excluding  penalty  and  interest 
payments  and  deducting  any  income  tax 


refunds  and  subsidies  paid  by  the 
territorial  government),  and 


(c)  Calculation  of  the  value  of 
production  incentive  certificates.  (1) 
1  he  value  of  each  producer's  certificate 
shall  equal  the  producer's  average 
creditable  wages  per  unit  shipped 
(including  non-91 /5  units  as  provided  for 
in  §  303.2(a)(13))  multiplied  by  the  sum 
of: 

(i)  The  number  of  units  shipped  up  to 
300,000  units  times  a  factor  of  90%;  plus 

(ii)  Incremental  units  shipped  up  to 
450.000  units  times  a  factor  of  85%;  plus 

(iii)  Incremental  units  shipped  up  to 
600,000  times  a  factor  of  80%;  plus 

(iv)  Incremental  shipments  up  to 
750,000  units  times  a  factor  of  65%. 

(2)  The  Departments  may  make 
adjustments  for  these  data  in  the 
manner  set  forth  in  §  303.10(c)(2). 

(3)  Section  303.2(a)(13)  provides  for 
certain  non-9l/5  wages  to  be  creditable 
up  to  25%  of  other  creditable  wages.  For 
purposes  of  paragraph(c)(l)  of  this 
section,  non-91/5  units  shall  enter  the 
calculation  of  a  producer's  average 
creditable  wages  only  proportionally 
with  the  crediting  of  wages  paid  for  their 
assembly.  If,  for  example.  40%  of  wages 
paid  for  the  assembly  of  non-9l/5  units 
is  disallowed.  40%  of  the  related  units 
will  also  be  excluded  from  the 
calculation. 
***** 

Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 

A  dministration. 

Stella  G.  Gueira. 

A.ssistant  Secretary  for  Territorial  and 

International  Affairs. 

(FR  Doc.  91-266  Filed  1-8-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Releasa  No.  33-6880;  34-28732; 
International  Series  Release  No.  215;  File 
NO.S7-1-911 

RtN3235-AE11 

Stabilizing  to  Facilitate  a  Distribution 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  rulemaking. 

summary:  The  Securities  and  Exchange 
Commission  is  proposing  for  public 
comment  amendments  to  Rule  lOb-7 
under  the  Securities  Exchange  Act  of 
1934,  which  regulates  stabilizing  the 
price  of  any  security  for  the  purpose  of 
facilitating  an  offering  of  a  security.  In 


general.  Rule  lOb-7  requires  that 
stabilizing  bids  or  purchases  be  limited 
to  those  necessary  to  prevent  or  retard  a' 
decline  in  the  open  market  price  of  the 
security  being  offered;  be  made  at  price 
levels  provided  for  in  the  rule;  and  be 
disclosed  to  the  marketplace  and  to  the 
purchaser  of  the  security  being 
stabilized. 


The  proposed  amendments  would 
accommodate  the  increasing 
internationalization  of  securities 
markets  by  permitting  the  stabilizing 
price  to  reflect  the  price  of  the  security 
in  the  foreign  market  which  is  the 
principal  market  for  such  security,  if  the 
stabilizing  activity  otherwise  complies 
with  the  rule's  provisions.  The  proposals 
also  would  permit  adjustments  of 
stabilizing  bids  based  on  exchange  rate 
fiuctuations  between  the  currencies  of 
the  markets  on  which  the  security  is 
being  stabilized.  Finally,  in  connection 
with  an  offering  of  a  foreign  security  in 
the  United  States,  the  amendments 
would  deem  foreign  stabilizing 
transactions  not  to  be  in  violation  of 
Rule  lOb-7  where  such  transactions 
were  made  in  compliance  with 
comparable  foreign  regulations  and 
other  conditions. 

The  Commission  is  also  proposing  for 
comment,  in  a  separate  release.  Rule  3b- 
10  containing  definitions  of  terms  used 
in  the  proposed  amendments  to  Rule 
lOb-7. 

DATES:  Comments  must  be  received  on 
or  before  February  25. 1991. 
addresses:  Interested  persons  should 
submit  three  copies  of  their  written  data, 
views,  and  arguments  to  Jonathan  G. 
Katz,  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington.  DC  20549  and  should 
refer  to  File  No.  S7-1-91.  All  submissions 
will  be  made  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
room  1024,  450  Fifth  Street.  NW.. 
Washington,  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Selwyn  Notelovitz  or  Sheila  Slevin  at 
(202)  272-2848.  Office  of  Legal  Policy  and 
Trading  Practices.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Regulation  of  Stabilization 

Stabilization  consists  of  directly  or 
indirectly  bidding  for  or  purchasing  a 
security  with  a  view  to  maintaining  the 
price,  or  retarding  the  decline  in  price,  of 
the  security  for  the  purpose  of  inducing 
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the  purchase  by  other  persons  of  the 
offered  security.'  Stabilization  is 
engaged  in  by  underwriters  as  a  means 
to  facilitate  the  placement  of  securities 
in  an  orderly  manner.*  In  1948,  the 
Commission  published  its  position  that 
stabilizing  for  the  sole  purpose  of 
preventing  or  retarding  a  decline  in  the 
price  of  a  security  did  not  per  se  violate 
section  9(a)(2)'  or  any  other  section  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act"),  provided  that 
stabilizing  purchases  were  effected  at 
certain  levels.*  However,  stabilization 
does  not  contemplate  transactions  in 
excess  of  those  required  to  prevent  or 
retard  a  decline  in  the  market  price,  or 
those  which  raise  the  market  price  of  a 
seciu^ity.  or  which  create  a  false  or 
misleading  appearance  of  active  trading 
in  a  security,  or  a  false  or  misleading 
appearance  with  respect  to  the  market 
for  a  security.' 

Through  the  adoption  of  Rule  lOb-7 
("Rule")  *  in  1955,  the  Commission 
codified  guidelines  for  determining 
which  transactions  effected  to  peg.  fix, 
or  stabilize  the  price  of  a  security  in 
connection  with  an  offering  of  the 
security  constitute  lawful  stabilization, 
and  which  transactions  constitute 
unlawful  manipulation.''  Rule  lOb-7 


'  As  auch,  the  Commission  has  recognized  that 
stabilization  is  a  form  of  manipulation.  See 
Securities  Exchange  Act  Release  No  2446  (March 
18, 1940).  11  FR  10967  (September  27. 1946) 
("Release  34-2446"). 

•  With  respect  to  virtually  all  firm  commitment 
offenngs  of  equity  securities,  underwnters  disclose 
that  they  may  stabilize  security  prices  in  connection 
with  an  offering.  Cf.  Rule  502(d)(1)  of  Regulation  S-K 
under  the  Securities  Act  of  1933  ("Securities  Act"). 
17  CFR  229.502(d)(1).  Since  stabilizing  putxhases 
generally  have  a  negative  effect  on  underwriting 
pronti,  the  Commission  understands  that  actual 
stabilization  Is  the  exception  rather  than  the  rule. 

»15U.S.C7Bi(a)(2). 

•  See  Securities  Exchange  Act  Release  No.  4163 
(Sept.  16. 1948).  13  FR  5510  ("Release  34-4163"). 

•See  Securities  Exchange  Act  Release  No.  3505 
(November  16, 1943).  11  FR  10967  (September  27, 
1946)  ("Release  34-3505"):  Secunties  Exchange  Act 
Release  No.  3506  (November  15, 1943).  11  FR  10967 
(September  27. 1946);  Securities  Exchange  Act 
Release  No.  3056  (October  27.  IMl),  11  FR  10967 
(September  27. 1946). 

•  17  CFR  240,10b-7. 

'  Rule  10l)-7  was  adopted  together  with  Rules 
10b-«  and  lOb-^  under  the  Exchange  Act.  17  CFR 
240.10b-8  and  24O.10b-8.  under  Sections  9(a)(6). 
10(b).  17(a),  and  23(a)  of  the  Exchange  Act.  15  U.S.C 
78i(a)(6),  78i(b),  78q(a).  and  78w(a).  Secunties 
Exchange  Act  Release  No.  5194  (July  5. 1955),  20  FR 
5075.  See  also  Securities  Exchange  Act  Release  No, 
5040  (May  18. 1954).  19  FR  2986  (publishing 
proposals  for  comment),  and  Secunties  Exchange 
Act  Release  No.  5159  (April  19. 1955).  20  FR  2828 
(publishing  revised  proposals  far  comment)  The 
amendments  proposed  in  this  release  also  would  be 
adopted  under  Section  30(a)of  the  Excharige  Act.  15 
U.S.C.  78dd(a). 


applies  to  "any  person  who.  either  alone 
or  with  one  or  more  other  persons, 
directly  or  indirectly,  stabilizes  the  price 
of  a  security  to  facilitate  an  offering  of 
any  security."  •  Stabilizing  transactions 
are  those  involving  "the  placing  of  any 
bid,  or  the  effecting  of  any  purchase,  for 
the  purpose  of  pegging,  fixing  or 
stabilizing  the  price  of  any  security."  » 
The  Rule  applies  to  an  offering  of 
securities  whether  or  not  it  is  required  to 
be  registered  under  the  Securities  Act.*" 
To  prevent  stabilizing  activities  from 
improperly  affecting  the  market  for  a 
security,  Rule  lOb-7  prohibits  certain 
specific  activities,  including  bids  or 
purchases  not  necessary  for  the  purpose 
of  preventing  or  retarding  a  decline  in 
the  open  market  price  of  the  security, 
and  stabilizing  at  a  price  resulting  from 
unlawful  activity.'*  The  Rule 
establishes  the  price  level  at  which  a 
stabilizing  bid  may  be  entered,  as  well 
as  rules  of  priority  for  the  execution  of 
independent  bids  at  times  when  a 
stabilizing  bid  has  been  entered.**  In 
addition,  the  Rule  regulates  the  number 
of  stabilizing  bids  that  an  underwriting 
sjTidicate  may  enter  in  any  one  market 
at  any  one  time,  and  the  entry  of 
stabilizing  bids  on  markets  other  than 
the  principal  market  for  the  security 
being  stabilized.**  The  Rule  also 
requires  that  notice  be  given  that  the 
market  be  or  is  being  stabilized.** 
Finally,  the  Rule  requires  a  person 
affecting  stabilizing  transactions  to  keep 
the  information  and  make  the 
notification  required  by  Rule  17a-2 
under  the  Exchange  Act.** 

B.  Extraterritorial  Scope  of  the  Rule. 

Rule  lOb-7  was  adopted  at  a  time 
when  offerings  by  issuers  outside  their 
home  markets  were  relatively  rare.** 


Today,  however,  international  offerings 
of  foreign  securities  that  include  a 
United  States  ("U.S. ")  tranche  have 
become  common.*'  Rule  lOb-7  by  its 
terms  has  extraterritorial  application. 
Accordingly,  questions  have  arisen 
concerning  the  application  of  Rule  lOb-7 
to  stabilizing  activities  during 
international  offerings. 

While  by  its  terms  Rule  lOb-7  applies 
to  stabilizing  activities  to  facilitate  any 
offering,  the  Commission  interprets  the 
Rule  to  apply  only  to  offerings  that  are 
made  at  least  in  part  in  the  U.S.**  In  the 
context  of  such  offerings,  through  the 
exemption  and  no-action  letter  process, 
the  Commission  and  its  staff  have 
attempted  to  adapt  the  Rule  to 
accommodate  the  changing  international 
market  env-ronment  consistent  writh  the 
Rule's  antimanipulation  purposes,**  The 
Commission  believes  that  it  is 
appropriate  to  amend  the  Rule  to  codify 
the  positions  taken  in  those  letters. 
Consequently,  the  Commission  is 
proposing  to  amend  the  Rule  by  adding 
provisions  that  would  permit  stabilizing 
bids  to  be  initiated  based  on  prices  in  a 
foreign  market  that  is  the  principal 
market  for  the  securities  being  offered, 
and  would  permit  stabilizing  bids  to  be 
adjusted  for  currency  fluctuations. 
Moreover,  the  Commission  is  proposing 
an  amendment  that  addresses  the 
application  of  the  Rule  during  offenngs 
of  foreign  securities  in  the  U.S.  where  no 
stabilizing  activities  are  conducted  in 
the  U.S.  The  Commission  believes  that 
the  amendments  will  eliminate 
uncertainty  regarding  application  of  the 
Rule  to  international  offerings  and 
thereby  facilitate  such  offerings.*" 


•  Rule  10b-7(a).  17  CFR  240.10b-7(B). 

•  Rule  10b-7(t))(3).  17  CFR  240.10b-7(b!I3).  A 
stabilizing  "transaction"  is  defined  to  mean  a  bid  or 
a  purchase.  Rule  10b-7(b){2).  17  CFR  240.10b-7(b)(2). 

'0  See  Section  5  of  the  Securities  Act.  15  US  C. 
77e.  The  application  of  the  Rule  also  does  not  turn 
on  the  attnbutes  of  the  offerees.  See.  e.^..  Letier 
regarding  Atlas  Copco  AB  (May  22. 1990)  (offering 
made  solely  to  qualified  mstitutional  buyers). 

"  See  17  CFR  240.10b-7(c)  and  (f). 

"  See  17  CFR  240.10b-7(i)  and  (j). 

"  See  17  CFR  240.10b-7(e)  and  (h). 

>«  See  17  CFR  240.10l>-7(k).  See  also  17  CFR 
240.10t>-7(d). 

'•  See  17  CFR  240.10t>-7(J).  Rule  178-.4. 17  CFR 
240.17B-2.  requires  managers  of  underwriting 
syndicates  to  retain  certain  information  concerning 
stabilizing  transactions,  furnish  syndicate  memt)ers 
with  such  informatioa  and  notify  syndicate 
members  when  stabilizing  has  been  terminated. 

'•  For  example,  the  first  exemption  under  Rule 
lOb-7  in  the  context  of  a  multinational  offering  was 
granted  in  Letter  regardirg  Alcan  Aluminum 
Limited  (June  23. 1976),  (1976-77  Decisions]  Fed. 
Sec.  L  Rep.  (CCHl  |  80.813  ("Alcan  Letter  ) 
Nevertheless,  from  the  Ume  of  its  adoption  in  1955, 
the  Rule  has  reflected  the  fact  that  a  security 


subject  to  the  Rule  could  be  traded  on  foreign 
markets.  See  17  CFR  24010b-7(li) 

"  See.  e.g..  Secunties  Act  Release  No  6841  (July 
24. 1989)  54  FR  32228.  32228-32229  In  the  context  of 
this  release,  an  "international  offenng'  refers  to  an 
offenng  of  a  sccunty  made  at  least  ui  part  outside 
the  issuer's  home  country 

'•  Nevertheless,  the  general  antifraud  provisions 
apply  to  fraudulent  or  manipulative  activity 
occumng  outside  of  the  U.S.  if  such  activities  have 
an  effect  in  the  U.S.  See  e.g..  Bench  v  Drexel 
Firestone.  Inc.  519  F.2d  974.  989  (2d  Cir  1975): 
Schoenboum  v  Firstbrook.  405  F.2d  200.  208.  revd 
in  part  on  other  grounds.  405  F.2d  215  |2d  Or  1968] 
I  en  banc),  cert  denied  sub  nom.  Manley  v 
Schoenboum.  395  U.S.  908  (1989)  This  p.-inciple 
would  apply  to  stabilizing  transactions  dunng  an 
offering  made  wholly  outside  the  U.S. 

'»  See  the  letters  cited  in  n.22  /.I'ra  Codification 
of  positions  on  stabilization  taken  m  individual 
offering  contexts  was  recommended  by  the 
International  Organization  of  Securities 
Commissions  ("IOSCO")  See  IOSCO.  Repon  on 
International  Equity  Offers  1.  76  (19891  ("IOSCO 
Rsport"). 

'"  The  Commission  notes  that  where  appropnale, 
exemptions  will  continue  to  be  available  pursuant 
to  parajirapli  (o)  of  the  Ruli*.  17  CFR  240 10b-7(ol.  for 
transactions  that  do  not  fall  within  the  terms  of  the 
proposed  amendment*. 
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n<  Propoeed  AiiMUMiiimntt 

A.  Stabilizing  Levels  in  International 
Offerings 

Rule  10b-7(h)  provides  that  if  a 
security  is  traded  in  more  than  one 
market  stabilizing  cannot  be  initiated  at 
a  price  which  would  be  unlawful  in  the 
principal  market  for  such  security  in  the 
United  States  open  for  trading  at  the 
time  such  stabilizing  is  initiated.  If  the 
principal  market  for  the  security  in  the 
U.S.  is  an  exchange,  then  a  stabilizing 
bid  may  be  initiated  in  any  market 
including  a  foreign  market  after  such 
exchange  closes  at  a  price  no  higher 
than  that  at  which  stabilizing  could  have 
been  initiated  on  such  exchange  at  is 
close,  unless  the  person  stabilizing 
knows  or  has  reason  to  know  that  other 
persons  have  offered  or  sold  such 
security  at  a  lower  price  after  such 
close.*' 

In  the  typical  international  offering  of 
B  foreign  security  with  a  U.S.  tranche, 
stabilization  on  foreign  markets  often 
will  be  initiated  when  the  principal  U.S. 
market  is  closed.  Because  the  Rule 
currently  requires  that  a  stabilizing  bid 
be  initiated  on  a  foreign  market  at  a 
piice  no  higher  than  that  at  which  it 
could  have  been  initiated  on  the 
principal  U.S.  exchange,  the  stabilizing 
bid  placed  in  the  foreign  market  might 
be  based  on  stale  U.S.  dosing  prices  for 
the  security  that  may  reflect  only  a 
small  portion  of  worldwide  trading  in 
the  security.  In  recognition  of  this 
anomaly,  the  Commission  has  granted  a 
series  of  exemptions  to  permit 
underwriters  in  an  international  offering 
of  a  foreign  security  to  initiate  a 
stabilizing  bid  on  foreign  markets  at  a 
price  that  otherwise  complied  with  Rule 
lOb-7  with  reference  to  the  price  of  the 
security  on  the  foreign  exchange  that  is 
the  principal  market  for  such  security, 
irrespective  of  the  price  at  which 
stabilixing  could  have  been  initiated  on 
a  U.S.  exchange.**  Similarly,  the 


■  ■  HoKerer.  lower  prioei  resujtuig  froni  ipedal 
pncei  ivailable  to  any  poop  or  dan  of  penona  do 
nut  limit  tke  itabiliiing  price. 

"Saa.t^  Wttais  regutiing  Philipt  N.  V.  (May  12. 
1487V  Sccvitia*  RiftlfigH  Act  Releaac  ^4o.  24480. 
|'9e7  Deasunt)  Fad  Sac  L  Rep.  (CCH)  1  78.448  |all 
•ubaeqacBi  dtabona  ia  dtia  releaac  to  "COT  rtfer 
lo  the  Federal  Sacoritiea  Law  Raparter);  BarcJayt 
PLC  (May  19. 1987).  Saearitiee  Exchanne  Act 
Relaaae  Na  24487;  Banco  Central  S-A.  (iane  30. 
1 987);  TokJo  Moriae  and  Fire  bwurance  Compony 
(September  Sa  1987).  |1987-aB  Decaiaaal  CCH 
1  78.519:  BarcJof  PLC  (Apni  2S.  1988).  (1S08-8S 
Deciaioaaj  CCH  1 78.321;  Norsk  Hydro  oj.  (May  S. 
1988).  (ISaS-aS  DacMoMi  CCH  1  78304:  Amoo  d» 
Santander.  S^.  (October  23, 1987  and  September  14. 
1968).  (1987-88  OadataMt  CCH  I  78wi32  and  |ig88- 
au  Oaaaioaa)  OCH 1 78372:  Hai«  i(ai« 
TeJactmmaJoatkim  Linutod  (1980  OccBW>Da|  COi 
1  7&942  (Dacambar  2. 1888^  Banco  Bilbao  Vacoya. 
SA  (December 8. 1968)  [1980  Dadatona)  CCH 


exemptions  permitted  U.S.  underwriters 
to  initiate  a  stabihzing  bid  on  a  U.S. 
market  at  a  price  with  reference  to  the 
foreign  market  that  was  the  principal 
market  for  the  security,  irrespective  of 
the  price  at  which  stabilizing  could  have 
been  initiated  at  the  close  of  the  US. 
market. 

These  exemptions  were  subject  to  the 
condition  that,  if  no  stabilizing  bid  had 
been  entered  in  the  U.S.  prior  to  the 
opening  of  trading  of  the  U.S.  market  on 
which  the  foreign  security  was  listed  or 
authorized  for  quotation."  the  then- 
fermitted  U.S.  stabilizing  level  must  be 
determined  with  reference  to  the  prices 
on  the  relevant  U.S.  market.  This 
restriction  reflects  the  requirements  of 
paragraph  (b)  in  that,  once  trading 
begins  in  the  U.S.,  stabilizing 
transactions  in  the  U.S.  should  reflect 
the  prices  in  the  U.S.  market  even  if 
there  is  concurrent  trading  in  a  foreign 
market  for  the  security.  Moreover,  the 
exemptions  provided  that  in  no  event 
could  a  stabilizing  bid  be  entered  or 
maintained  at  a  price  above  the  price  at 
which  the  securities  were  being 
distiibuted  in  the  U.S.** 

The  Commission  proposes  to  revise 
current  paragraph  (h)  to  differentiate 
between  stabilization  of  a  foreign 
security  *'  and  a  domestic  security,*' 
and  to  address  stabilization  in  the 
context  of  an  international  offering  of  a 
foreign  security. 

For  a  domestic  security  (generally 
securities  of  U.S.  issuers),  so  that 
stabilizing  levels  would  be  required  to 
be  set  with  reference  to  the  principal 


U.S.  market  open  for  trading  when  the 
stabilizing  bid  is  placed.*^  The 
Commission's  experience  indicates  that 
the  principal  market  *•  for  a  domestic 
security  rarely  will  be  outside  the  U.S. 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  continue  to  refer 
to  price  levels  in  the  U.S.  markets  when 
establishing  a  stabilizing  bid  for  a 
domestic  security. 

For  a  foreign  security,  the  permitted 
stabilizing  level  would  be  determined 
with  reference  to  the  location  of  the 
principal  market  for  the  security.  If  the 
principal  market  is  located  in  the  U.S., 
then  stabilizing  levels  would  be 
determined  with  reference  to  the  U.S. 
market  in  the  same  manner  as  for  a 
domestic  security.  If  the  principal 
market  is  outside  the  U.S.  and  is  a 
'"specified  foreign  securities  market"  *' 
stabilizing  levels  would  be  determined 
by  applying  the  requirements  of  Rule 
lOb-7  to  the  principal  market.  If  the 
principal  market  for  a  foreign  security  is 
not  a  specified  foreign  securities  market, 
then  stabilizing  would  be  required  to  be 
conducted  as  if  the  principal  market 
were  in  the  U.S.*" 

As  a  result  an  underwriter  of  an 
international  offering  of  a  foreign 
security  could  place  a  stabilizing  bid  in 
any  market  based  on  the  price  of  the 
security  in  the  principal  specified 
foreign  securities  market  after  the 
principal  market  for  the  security  in  the 
U.S.  had  dosed.  Likewise,  the 
underwriter  could  place  a  stabilizing  bid 
in  the  U.S.  before  the  opening  of  the  U.S. 


^  78.937;  Pacific  DunUyp  Umited  (May  9.  1988).  (1888 
Decisionsl  CCH  \  78.973;  Benetton  Croup  S^.A. 
(June  S  1989):  Natfonol  Australia  Bonk  Limited  []v.\y 
31. 1988):  NOVA  Corpomtion  of  Alberta  (1980 
DecigiOM)  CCH  1  79.402  (August  14.  1989):  Cable 
and  Wireless  pic  (September  28. 1989):  Rfione- 
Poulenc  S^.  [1980  Decision*)  CCH  1  79.485 
(November  13. 1988):  Po/yCram  N.  V.  (December  IZ 
1980  |19B0  Deci»tonj|  CCH  i  79.481;  Banco  Centra/. 
S.A.  (AugTut  8, 1990). 

••  In  the  TokJo  Marine  letler.  tee  n.22  supra,  a 
National  Market  Syatem  ("NMS")  iecurity  [see  Rule 
llAa2-l  under  the  Exchange  Act  17  CFR 
240.1lAaZl)  anthoriced  for  quotalian  on  the 
N.ASDAQ  gyvtem  operated  by  the  National 
Aisociation  of  Secuntiea  Deaierv  Inc.  wa»  treated 
as  an  exchange  treated  aecunly  for  purpoaes  of  the 
relief  granted. 

«♦  See  Role  10b-7(jM5) 

••  The  Commiiiion  is  proposing  Rule  3l>-10  under 
the  Exchange  Act  which  define*  certain  term*  that 
are  pertinent  to  liie  stabiiizabon  of  secuntie*  in 
interoationaJ  offerlnKS.  See  Securities  Exchange  Act 
Rekeaae  No.  2S733  (January  3.  1901)  (Rule  3b-10 
Release  |.  ia  the  Ruie  3b- 10  Reieaae.  the 
Commission  proposes  lo  defme  "foreign  security"  as 
a  secunty  issued  by  a  "foraign  govcmmetn  '  or  a 
"foreign  private  usver"  as  those  term*  arc  defined 
in  Rule  3l>-4  under  the  Cxchai^  Act  17  CFR 
240.3b-4. 

**  A  domestic  security  wouU  be  dcrined  aa  any 
•ecurrty  other  (iian  a  ibrei^i  secunty  See  Rule  3b- 
10  Release. 


"^  H  the  principal  U.S.  market  is  an  exchange, 
then  stabilizing  may  be  initiated  after  the  close  of 
such  excfaan^  at  the  pncc  at  which  stabilizing 
could  have  been  initiated  on  such  ecliange  at  the 
close  thereof.  unJess  the  stabilizing  person  knows  or 
has  reason  to  know  thai  other  persona  have  offered 
or  sold  ihe  security  at  a  lower  price  after  such  close. 

••  "Principal  market"  is  proposed  lo  be  defined  a* 
the  single  largest  United  States  market  or  foreign 
securities  marke<.  a*  measured  by  aggregate  share 
trading  vohune,  for  the  class  of  securities  in  the 
shorter  of  the  issuer'*  prior  fi»cal  year  or  the  period 
since  the  iswier'*  incorporatian.  For  the  purpose  of 
determining  the  aggregate  trading  volume  in  a 
security,  the  trading  volume  of  depoeilary  shares 
representing  such  secunty  shall  be  inchided.  and 
shall  be  multiplied  by  the  multiple  or  fraction  of, the 
secunty  represented  by  the  depositary  share.  See 
Rule  3b-10  Release. 

"  "Specified  foreign  securities  market"  ia 
proposed  to  be  defined  as  specific  foreign  market* 
and  other  markets  so  designated  by  the  Conunission 
by  rule  or  regulation*.  See  Rule  3l>-10  Release.  The 
criteria  that  would  be  considered  in  determining 
whether  a  market  constitute*  a  "specified  foreign 
securities  market"  would  include  the  degree  of 
market  liquidity,  the  transparency  of  the  market, 
and  the  extent  of  regulatory  oversight. 

">  An  exoeptioB  lo  the  Rule  wonW  be  provided  for 
offerings  of  forei^i  securities  where  no  stabilizing 
activity  occurred  In  the  U.S..  a*  discosaed  in  Section 
U.a  iafro.  Tha  Conaiiaaiaa  also  would  retain  "^ 

authority  lo  cxoapt  offering*  on  a  ca*e-by-ca*e 
basis. 
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market  based  on  the  security's  price  in 
the  principal  specified  foreign  securities 
market."  Nonetheless,  paragraph  (h) 
would  continue  to  require  that  once  a 
security  opens  for  trading  in  the  U.S. 
market,  stabilizing  levels  must  be 
determined  with  reference  to  the  price 
of  the  security  on  the  principal  U.S. 
market.  Consequently,  in  those 
situations  where  trading  overlaps 
between  the  U.S.  and  a  foreign  market 
and  stabilizing  has  not  been  initiated  in 
the  foreign  market  prior  to  the  opening 
of  ti-ading  in  the  U.S.  market,  stabilizing 
in  the  foreign  market  could  be  initiated 
only  at  a  price  lawful  in  the  principal 
U.S.  market  open  for  trading  when  such 
stabilizing  is  initiated.'* 

The  Commission  is  proposing  to  add 
new  paragraph  (j)(10]  providing  that,  for 
purposes  of  Rule  lOb-7.  stabilization  of 
a  depositary  share  "  shall  be  governed 
by  those  provisions  governing 
stabilization  of  the  security  that  such 
depositary  share  represents.  Paragraph 
(j)(10)  would  further  provide  that  when  a 
depositary  share  represents  a  multipir 
or  fraction  of  another  security  deposited 
w^ith  a  depositary,  stabilizing  levels  for 


"  The  first  proviso  to  proposed  pa.'agraph  (h)(3). 
which  is  similar  to  that  included  in  current 
paragraph  (h),  would  require  that  any  trading 
activity  in  a  foreign  secunlies  market  other  than  the 
pnncipal  market  ("intermediate  market ').  after  the 
close  of  the  principal  market,  be  taken  into  account 
to  determine  the  appropriate  level  at  which  a  pre- 
opening  stabihzing  bid  may  be  placed  on  a  U.S. 
market.  Accordingly,  where  a  secunty  is  traded  on 
an  intermediate  market  after  the  principal  market 
has  closed  and  the  highest  current  independent  bid 
or  las!  independent  sale  price  in  the  intermediate 
market  is  lower  than  in  the  pnncipal  market,  a  per- 
opening  stabilizing  bid  in  the  U.S.  could  not  exceed 
the  levels  in  the  intermediate  market. 

Paragraph  (i)(5)  establishes  the  highest  level  at 
which  stabilizing  may  be  conducted  as  the  price  at 
which  the  secunty  is  being  distributed.  However, 
the  proviso  to  paragraph  ()|(4)  requires  that  any 
stabilizing  bid  plaoed  on  a  market  other  than  the 
principal  market  net  exceed  the  stabihzing  bid.  If 
any.  in  the  principal  market.  With  respect  to  a 
foreign  security,  paragraphs  (j)(4)  and  (i)(5)  would 
require  that  a  stabilizing  bid  m  an  intermediate 
market  or  in  the  U.S.  not  exceed  the  lower  of  the 
stabilizing  bid  in  the  principal  market  for  the 
security  or  the  price  at  which  the  security  is  being 
distributed. 

"  The  Commission  notes  that  various  US. 
markets  propose  to  extend  their  trading  hours,  such 
that  they  would  overiap  with  trading  on  a  number  of 
foreign  markets.  See  e.g..  Securities  Exchange  Act 
Release  No.  28223  (July  1&  1990).  55  FR  30338 
(proposed  NASDAQ  International  Service).  It  is  not 
anticipated  that  trading  in  foreign  securities  during 
such  extended  hours  would  constitute  the  primary 
market  for  such  securities.  The  Commission 
preliminarily  believes  that  such  extended  trading 
facilities  should  not  be  deemed  'US.  markets  open 
for  trading"  for  purposes  of  the  Rule.  Comment  is 
requested  on  this  issue. 

"  A  depositary  share  would  be  defined  as  a 
security,  evidenced  by  a  depositary  receipt,  that 
represents  another  security  or  a  multiple  of  or 
fraction  thereof  deposited  with  a  depositarj'.  See 
Rule  3b-10  Release.  Foreign  securities  often  are 
represented  in  the  U.S.  by  Amencan  Depositary 
Shares  and  traded  in  the  form  of  American 
Depositary  Receipts. 


depositary  shares  shall  reflect  the 
multiple  or  fraction  of  the  securities  that 
such  depositary  share  represents. 

B.  Offerings  with  No  U.S.  Stabilizing 
Activity 

In  connection  with  some  offerings 
made  at  least  partly  in  the  U.S.. 
stabilization  is  conducted  only  on 
foreign  markets.  *♦  Because  the  offering 
is  made  in  the  U.S..  stabilizing  acti\'ities 
to  facilitate  the  offering  nevertheless  are 
subject  to  Rule  lOb-7.  In  this  context 
the  Commission  preliminarily  believes 
that  there  is  less  need  to  require 
compliance  with  Rule  lOb-7  if  the 
foreign  stabilizing  activities  will  be 
conducted  in  a  manner  that  pro\ides 
anti-manipulation  protections 
comparable  to  the  Rule. 

1,  Proposed  Amendment 

ThtiefttfK.  the  Commission  is 
prcipcsing  to  add  paragraph  (p) 
providing  that  stabilization  to  facilitate 
an  offering  of  foreign  securities  in  the 
U.S.  shall  not  be  deemed  to  be  in 
violation  of  Rule  lOb-7  if:  (1)  No 
stabilizing  tiransactions  are  effected  in 
the  U.S.;  (2)  all  stabilizing  transactions 
effected  outside  the  U.S.  are  subject  to 
foreign  regulations  that  are  comparable 
to  the  provisions  of  Rule  lOb-7.  and 
procedures  exist  that  enable  the 
Commission  to  obtain  information 
concerning  any  foreign  stabilizing 
transactions:  '*  and  (3)  no  stabilizing 
transaction  is  effected  at  a  price  above 
the  price  at  which  the  securities  are 
currently  being  distributed  in  the  U.S." 

The  Commission  would  be  authorized 
to  identify  by  rule  or  regulation  »'  which 
foreign  regulations  are  deemed 
comparable  for  purposes  of  this 


•*  See.  e  g..  Letter  regarding  Atlas  Copcc  ,\B.  n  10 
supra.  See  generally  Greene  and  Seller.  "Rule  144A: 
Keeping  the  U.S  Competitive  in  the  InteraaUonal 
Financial  Markets,"  4  INSIGHTS  3  (June  1990). 

"  The  requirement  that  the  Commission  have  the 
ability  to  obtain  information  concerning  foreign 
stabilizing  activities  could  be  satisfied  by  the 
existence  of  (i)  appropriate  understandings  between 
the  Commission  and  foreign  securities  authontiea  in 
the  countries  where  stabihzing  activities  are 
proposed  to  t)e  conducted:  (ii)  other  agreements 
between  the  Commission  and  the  foreign  securities 
authorities;  or  (iii)  written  commitments  by 
underwriting  syndicate  members  to  provide  such 
information  to  the  Commission  upon  request 

••  Stabilizing  transactions  effected  pursuant  to 
this  provision  would  not  l>e  deemed  to  be  in 
violation  of  the  Rule,  and  therefore  would  be 
excepted  from  the  prohibitions  of  Rule  lOtv-e  under 
the  Exchange  Act  See  Rule  10b-6(a)(4)  (viii)  17 
CFR  240.10b-6(a)(4)(viii).  It  should  be  noted, 
however,  that  other  market  activity  would  continue 
to  be  subject  lo  Rule  lOb-6.  See  Section  n.B.2.  infra. 
"  The  Commission  seeks  comment  on  whether  it 
would  be  appropnale  to  provide  that  such 
determinations  may  be  made  pursuant  lo 
Commission  order. 


subsection.  The  critena  that  the 
Commission  would  use  in  making  a 
comparability  determination  would  be: 
(1)  The  purposes  for  which  stabilizing 
activity  is  permitted;  (2)  the  limitations 
on  stabilizing  levels;  (3)  control  of 
stabilizing  activity;  and  (4)  adequate 
disclosure  and  recordkeeping  of 
stabilizing  activity. 

2.  SIB  Stabilization  Rules 

For  purposes  of  this  amendment,  the 
Commission  preliminarily  believes  that 
the  stabilization  rules  of  the  United 
Kingdom  ("U.K.")  Secunnes  and 
InvesUnents  Board  ("SIB  ")  appear  to  be 
comparable  to  the  provisions  of  Rule 
lOb-7.  '•  The  SIB  Rules  permit 
stabilizing  bids  or  purchases  for  the 
purpose  of  stabilizing  or  maintaining  the 
market  price  of  the  security  being 
offered.  Stabilizing  bids  or  purchases 
must  be  made  at  price  levels  provided 
for  in  the  SIB  Rules.  Stabilizing  activity 
is  under  the  conU^l  of  the  stabilizing 
manager.  Disclosure  to  the  marketplace 
and  to  the  purchaser  of  the  security 
being  stabilized  is  also  required  as  of  a 
designated  period.  A  stabilizing  legend 
is  required  for  certain  documents  [e.g.. 
preliminarj'  and  final  offering 
prospectuses  or  circula.-^).  A  general 
warning  that  stabilization  in  accordance 
with  the  rules  may  occur  in  connection 
with  an  offering  is  required  for  other 
tjTjes  of  communications  [e.g..  screen- 
based  statement  or  press 
announcement).  Records  of  stabilizing 
ti-ansactions  must  be  maintained. 

Rule  lOb-7  and  the  SIB  Rules  differ, 
however,  in  some  respects.  On  a 
structural  level,  whereas  Rule  lOb-7 
prohibits  stabilizing  activity  except  in 
accordance  with  the  provisions  of  the 
Rule,  the  SIB  Rules  provide  a  "safe 
harbor"  from  charges  of  violations  of 
Section  47(2)  of  the  U.K.  Financial 
Ser\'ices  Act  1986  ("Section  47(2)")  "  if 


"  See  chapter  Wl  part  10  of  the  SIB  Rules.  2  Fm. 
Ser\  Rep  (CCH)  pp  184.314-184.401  C'SIB  Rules"). 

»•  Section  47121.  2  Fm.  Serv  Rep  (CCH)  p.  100.4''3 
provides: 

Any  person  who  does  any  act  or  engages  in  any 
course  of  conduct  which  creates  a  false  or 
misleading  impression  as  lo  the  market  m  or  the 
pnce  or  value  of  any  invest-p.ents  m  guiUy  of  an 
offense  if  he  does  so  for  the  purpose  of  creating  thai 
impression  and  of  thereby  inducing  another  person 
lo  acquire,  dispose  of.  subscnbe  for  or  underwrite 
those  investments  or  tc  refrain  from  doing  so  or  to 
exercise,  or  refrain  from  exercising  any  nghls 
conferred  by  those  uivestmerts 
FSA  section  48(7).  2  Fin  Serv   Rep.  (CCH) 
p.  100.502.  provides  that  Section  47(2)  shall  not  be 
violated  if  stabilization  is  done  In  conformity  with 
rules  adopted  under  Section  4817).  The  SIB  Rules 
were  adopted  pursuant  to  that  authonty  SIB  Rule 
10.01(1).  2  Fia  Serv.  Rep  (CCH)  p.  184.341. 
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the  stabilizing  activities  are  conducted 
in  compliance  with  the  SIB  Rules. 

The  SIB  Rules  provide  the  safe  harbor 
only  for  the  "stabilizing  manager,"  i.e., 
the  person  instructed  by  the  issuer  of  the 
securities  to  manage  the  offering.*"  The 
other  distribution  participants  are 
neither  protected  by  nor  restricted  by 
the  SIB  stabilization  provisions.  As  a 
result,  for  example,  other  underwriters 
in  the  U.K.  syndicate  can  engage  in 
market  making  activity  during  the 
course  of  the  distribution.  Indeed,  it  is 
even  possible  for  the  stabilizing 
manager  to  adjust  the  stabilizing  bid 
based  upon  the  market  making  activity 
of  other  syndicate  members.*' 

The  market  activities  of  these 
underwriters,  however,  are  subject  to 
certain  constraints.  For  example,  the 
underwriters  are  subject  to  prosecution 
under  section  47(2)  for  violation  of  its 
provisions.**  In  addition,  the  activities 
of  the  underwriters  generally  are  subject 
to  the  provisions  of  Rule  lOb-6  under  the 
Exchange  Act,*'  which  prohibits 
persons  participating  in  a  distribution 
from  bidding  for  or  purchasing  the 
securities  that  are  the  subject  of  the 
distribution  unless  an  exception  or 
exemption  from  that  Rule  is  available.** 
In  connection  with  distributions  of  U.K. 
securities  occurring  at  feast  partially  in 
the  U.S..  U.K.  distribution  participants 
end  their  "affiliated  purchasers"  **  that 
are  market  makers  on  the  International 
Stock  Exchange  of  the  United  Kingdom 
4>nd  the  Republic  of  Ireland  Limited 
(  "ISE")  have  been  granted  an  exemption 
to  engage  in  "passive  market  making" 
en  the  ISE  during  the  course  of  their 
participation  in  the  distribution.**  In 
effect,  this  means  that  these  market 
makers  may  not  engage  in  activity  that 
raises  the  ISE  market  price  for  the 
security  in  distribution. 

Under  Rule  lOb-7  and  the  SIB  Rules,  a 
stabilizing  bid  cannot  exceed  the 
cfrcring  price.  However,  the  SIB  Rules 


provide  greater  latitude  than  does  Rule 
lOb-7  in  permitting  a  stabilizing  bid  to 
be  adjusted  upward.  Once  an  offering 
has  commenced.  Rule  lOb-7  permits  a 
stabilizing  bid  to  be  adjusted  upward 
only  in  very  limited  circumstances.*'  By 
contrast,  the  SIB  Rules  generally  provide 
that  once  the  initial  stabilizing  bid  has 
been  entered,  a  subsequent  stabilizing 
bid  may  be  entered  at  the  lower  of  the 
offering  price  or  the  initial  stabilizing 
price.  If  an  independent  transaction 
occurs  after  the  initial  stabilizing  bid  is 
entered,  then  the  stabilizing  bid  may  be 
raised  to  the  lower  of  the  offering  price 
or  the  price  at  which  the  independent 
transaction  was  effected. 

The  Commission  solicits  commenters' 
views  on  whether  its  preliminary 
determination  of  the  comparability  of 
the  SIB  Rules  is  appropriate.  For 
example,  is  the  lack  of  a  provision 
similar  to  paragraph  (d)  of  Rule  lOb-7 
(requiring  disclosure  of  a  stabilizing  bid 
to  the  person  to  whom  it  is  transmitted 
and  that  priority  be  granted  to 
independent  bids  at  the  same  price  as 
the  stabilizing  bid)  significant?  *»  The 
Commission  also  solicits  commenters' 
views  on  whether  other  foreign 
stabilization  regulations  should  be 
deemed  comparable  to  the  provisions  of 
Rule  10b-7.*» 


• "  SIB  Rule  1007.  2  Fm.  Serv.  Rep.  (CCH)p. 

134  373 

*'  See  text  followirin  note  48  in'ra.  Tie  stabilizing 
rpdnager  however,  may  not  base  iis  stabilizing  bid 
on  any  market  phce  (hat  was  estabtished  at  its 
instr.iclion  See  SIB  Rule  10.05  note  1.  2  Fia  Serv. 
Rep  iCai)  p.  184.371. 

*'  See  n.  39  supra. 

*'  17  CTR  240  lOb-6. 

**  Slabi'zstion  activity  m  compliance  with  Rule 
lOb-7  IS  excepted  from  Rule  lOb-6.  Ruie  10b- 
6(aK4)(viii),  17  CFR  240.«)b-6(.'iH4)(viii). 

♦»  See  Rule  10b-6<c)l6),  17  CfR  240  10b-«(c)(6). 

*•  Letter  tTgordjng  The  Inlemolional  Stock 
Exchange  of  the  Urtted  Kin<fdom  and  the  Republic 
of  Ireland  Limited  [September  29. 1987|.  11967-88 
Dccisiocs)  Fed  Sec.  L  Rep.  (CCH)  \  78.71i. 


"  Paragraph  (j)(2)  provides  that  if  |a|  the 
principal  market  for  a  security  is  a  securities 
exchange,  (b)  stabilizing  is  initiated  on  such 
exchange  at  the  highest  current  independent  bid 
pnce.  and  (c)  the  first  sale  thereafter  is  at  ■  higher 
price,  then  a  stabilizing  bid  for  such  security  may  be 
increased  to  a  price  no  higher  than  such 
independent  sale  pnce.  However,  paragraph  (j)(3) 
permits  a  stabilizing  bid  to  be  increased  only  if  the 
offering  pnce  also  is  higher  than  such  bid. 
paragraph  (j)(4)  provides  that  if  stabilizing 
purchases  are  not  effected  for  three  consecutive 
business  days,  the  stabilizing  bid  may  be  resumed 
at  the  price  at  which  it  could  then  be  initiated.  A 
siabiliring  bid  entered  in  accortUnce  with  such 
provisions  may  result  in  an  increase  in  the 
stabilizing  bid.  Paragraph  !i)(5)  prohibits  a  person 
from  raising  ■  stabilizing  bid  to  a  price  higher  than 
the  price  at  which  the  security  is  currently  being 
distributed. 

♦•  The  Commission  generally  seeks  comment  on 
whether  the  disclosure  of  stabilizing  activity  in  Rule 
lOb-7  is  adequate.  See  paragraph  (k)  of  the  Rule  aiKJ 
Hem  502(d)  of  Regulation  S-K.  17  CFR  229  502(d). 
Should  additional  discioaure  be  required  that 
stabilizing  prices  may  be  based  on  pnces  prevailing 
in  foreign  markets? 

♦•  Sections  250-252.1  of  the  Quebec  Securities  Act 
contain  provisions  that  appear  to  be  comparable  to 
Rule  lOb-7.  However,  these  provisions  do  not  apply 
to  stabilizing  activity  undertaken  in  reliance  on  the 
rules  of  a  recognized  stock  exchange.  Because  most 
stabilizing  activity  in  Quebec  is  undertaken 
pursuant  to  Montreal  Exchange  Rule  6462.  which  is 
a  rule  of  a  recognized  stock  exchange,  sections  250- 
252.1  are  rarely  applicable  to  an  offering  Comment 
is  requested  on  whetjier  it  woaid  be  appropriate  and 
useful  for  the  Commission  to  identify  these  Quebec 
rules  ss  comparable. 


C.  Currency  Exchange  Rates 

Paragraph  (j)  currently  prohibits  a 
stabilizing  bid  from  being  raised  except 
under  certain  limited  circumstances.*" 
In  many  international  offerings, 
stabilizing  bids  will  be  placed  on  more 
than  one  market.  Stabilizing  bids  placed 
outside  the  U.S.  generally  are  priced  in 
currencies  other  than  the  U.S.  dollar. 
Because  currency  exchange  rates  can, 
and  frequently  do.  fluctuate,  the 
Commission  previously  has  granted 
relief  to  permit  a  stabilizing  bid  to  be 
raised  to  the  extent  necessary  to  reflect 
exchange  rate  fluctuations,  subject  to 
certain  conditions.*' 

The  Commission  proposes  to  codify 
the  substance  of  the  exemptions  and  no- 
action  positions.  New  paragraph  (j)(9) 
would  permit:  (1)  A  stabilizing  bid  to  be 
placed  in  a  market  at  the  current 
exchange  rate  '*  equivalent  of  a 
stabilizing  bid  maintained  on  the 
principal  specified  foreign  securities 
market  open  for  trading  when  the  bid  is 
placed  in  the  non-principal  market,*'  or 
which  was  the  most  recent  to  close  prior 
to  placing  the  non-principal  market  bid; 
and  (2)  a  stabilizing  bid  in  a  market 
other  than  the  principal  specified  foreign 
securities  market  for  the  security  to  be 
adjusted  in  response  to  currency 
fluctuations  to  the  extent  necessary  to 
reflect  a  change  in  the  current  exchange 
rate  between  the  principal  specified 
foreign  securities  market  and  the 
relevant  non-principal  market  currencies 
in  which  the  security  is  traded. 

The  new  paragraph  also  would 
provide  that  a  stabilizing  bid  may  not  be 
initiated  or  maintained,  or  adjusted 
based  upon  currency  exchange  rate 
fluctuations,  at  a  price  exceeding  the 
stabilizing  bid  placed  in  the  principal 
market  for  a  security.  A  stabilizing  bid. 
however,  need  not  be  adjusted  down 
unless,  without  a  reduction,  it  would 
exceed  the  stabilizing  bid  in  the 
principal  market  by  one  trading 
differential  in  the  principal  market. 
Adjustments  that  would  result  in 
stabilizing  bids  higher  than  the  levels 
permitted  by  the  Rule  would  be 
prohibited. 


'°See  n.  t?  supra. 

»'  See.  e.g..  Philips  letter,  n  22  supra:  LHter 
rfigordirg  Tncertrol  Limited  \]u\y  2.  1980):  and 
Alcan  Letter,  n  18  supra. 

»»   Current  exchange  rate"  is  proposed  to  be 
defined  «s  the  current  rale  of  exchange  between 
two  currencies,  which  is  obtained  from  at  least  one 
independent  commercial  bank  or  foreign  bank 
which  regularly  maintams  currency  exchange 
f-perations.  See  Rule  3b- 10  Release. 

"  See  n.  31  supra 
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III.  Conclusion,  Request  for  Comments, 
and  Interim  No-Action  Position 

The  Commission  believes  that  U.S. 
persons  should  be  offered  the  widest 
opportunity  for  investment  in  foreign 
securities  consistent  with  maintaining 
the  fundamental  antifraud  and  anti- 
manipulation  protections  afforded  in  the 
U.S.  regulatory  system.  The  Commission 
preliminarily  believes  that  the  proposed 
amendments  represent  an  appropriate 
balancing  of  investor  protection  and 
international  accommodation 
considerations  at  this  stage  of  the 
developing  intemational  securities 
markets.**  The  Commission  views  these 
proposed  amendments  as  the  initial  step 
of  a  complete  review  of  Rule  lOb-7  to 
determine  whether  additional 
amendments  are  necessary  or 
appropriate  in  light  of  changes  in 
domestic  and  foreign  market  structures 
and  practices  since  the  Rule  was 
adopted. 

In  order  to  further  facilitate 
intemational  offerings,  from  and  after 
the  date  of  this  release  and  until  the 
time  that  the  Commission  takes  final 
action  on  these  proposals,  the  staff  of 
the  Commission  will  not  recommend 
that  the  Commission  take  enforcement 
action  under  Rules  lOb-6  or  lOb-7  if 
stabilizing  transactions  are  effected  in 
conformity  with  the  terms  of  the 
proposed  amendments.  With  respect  to 
proposed  paragraph  (p).  the  no-action 
position  applies  to  foreign  stabilizing 
transactions  subject  to  the  SIB 
stabilization  rules. 

The  Commission  requests  comment  on 
the  above  proposals.  Specifically,  the 
Commission  desires  vif  ws  on  whether 
the  proposed  amendments  to  Rule  10b-7 
appropriately  address  the  identified 
problems  encountered  in  applying  Rule 
10l>-7  to  intemational  offerings,  and 
whether  other  approaches  to  these 
issues  would  be  preferable. 

IV.  Initial  Regulatory  Flexibility  Act 
Analysis 

Section  3(a)  **  of  the  Regulatory 
Flexibility  Act  requires  the  Commission 
to  undertake  an  initial  regulalor>' 
flexibility  analysis  of  the  impact  of  a 
proposed  rule  on  small  entities,  unless 
the  Chairman  certifies  that  the  rule,  if 
adopted,  would  not  have  a  significant 


"  The  Commission  recently  has  taker  other 
initiatives  to  acr.ommodali  fore.gn  regulatory 
schemes,  e.g..  Rule  15a-6  under  the  Exchange  Act. 
17  CFR  240.15B-6:  Securities  Exchange  Act  Release 
No.  27018  duly  11. 1989).  54  FR  30087  (concept 
release  on  foreign  broker-dualer  regulation); 
Secunties  Act  Release  .No  6841  Huly  24.  19891.  54  FR 
32228  and  Securities  Act  Release  No.  6879  (October 
22,  1990)  55  PR  46288  (proposing  the 
Multijunsdictional  Disclosure  System). 

"5U.S.C.  e03(a). 


economic  impact  on  a  substantial 
number  of  small  entities.**  To  the  extent 
that  the  proposed  amendments  to  Rule 
lOb-7,  if  adopted,  would  impose  any 
costs  on  entities  subject  to  the  Rule,  or 
have  a  competitive  impact  on  entities 
subject  to  the  Rule,  these  costs  are  not 
significant  and  would  not  impact  a 
substantial  number  of  small  entities. 
Accordingly,  the  Chairman  has  certified 
that  the  proposed  nile,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

V.  Effects  on  Competition 

Section  23(a)  of  the  Exchange  Act  * ' 
requires  the  Commission,  in  adopting 
rules  uruler  the  Exchange  Act,  to 
consider  the  anti-competitive  effects  of 
such  rules,  if  any.  and  to  balance  any 
impact  against  the  regulatorj'  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  The 
Commission  has  considered  the 
proposed  amendments  to  Rule  lOb-7  in 
light  of  the  standards  cited  in  section 
23(a)(2)  and  preliminarily  believes  for 
the  reasons  stated  in  this  release  that 
adoption  would  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furthermore  of  the 
Exchange  Act.  However,  the 
Commission  solicits  commenters'  views 
on  whether  the  proposed  amendments 
would  result  in  any  anti-competitive 
impact. 

List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements,  Securities.  Issuers,  Fraud. 

Statutory  Authority  and  Text  of 
Proposed  Amendments 

Pursuant  to  Sections  9(a)(6),  10  (b), 
17(a),  23(a),  and  30(a)  of  the  Exchange 
Act  15  U.S.C.  78i(a){6),  78j(b),  78q(a), 
78w(a),  and  78dd(a),  the  Commission 
proposes  to  amend  part  240  of  chapter  II 
of  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240  is 
amended  by  adding  the  following 
citation,  and  the  authority  citation 
following  section  lOb-7  is  removed. 

Authority:  15  U.S.C.  78w,  as  amended, 
unless  otherwise  noted.  '   *   '  §240.10t>-7  also 
issued  under  Sees.  9(a)(6).  10(b),  17(a),  23(a), 
and  .30|a)  of  the  Exchange  Act.  15  US.C. 
78i(aj(6),  78j(b).  78q(al,  78w(a),  and  78dd(a). 


"  5  use.  eosib). 

•■  15  use.  78w(a)(2). 


2.  By  revising  paragraph  (hj  and  by 
adding  par«grapi»s  (iM9).  (jMlO),  andlp) 
of  §  240.10b-7  to  read  as  follows: 
I  240.10b-7  Stabilizing  to  facilitate  a 
distribution. 

•  •  •  •  * 

(h)  StobHizing  secvrittes  traded  in 
more  than  one  market. 

(1)  If  a  domestic  secunty  is  traded  m 
more  than  one  market,  stabilizing  shaH 
not  be  initiated  at  any  pnce  which 
would  be  unlawful  in  the  market  which 
is  the  principal  market  for  such  security 
in  the  United  States  open  for  trading  at 
the  time  when  such  stabilizing  is 
initiated:  Provided,  however.  That  if  the 
principal  market  for  such  secunty  m  the 
United  States  is  a  securities  exchange, 
stabilizing  may  be  initiated  ir.  any 
market  after  the  close  of  such  exchange 
at  the  price  at  which  stabilizing  could 
have  been  initiated  on  such  exchange  at 
the  close  thereof  unless  the  person 
stabilizing  knows  or  has  reason  to  know 
that  other  persons  have  offered  or  sold 
such  security  at  a  lower  pnce  after  such 
close,  except  that  special  prices 
available  to  any  group  or  class  of 
persons  (includmg  employees  or  holders 
of  warrants  or  rights)  shall  not  limit  the 
stabilizing  price. 

(2)  If  the  principal  market  for  8  foreign 
security  is  in  the  United  States, 
stabilizing  shall  not  be  initiated  at  any 
price  which  would  be  unlawful  in  the 
market  which  is  the  principal  market  for 
such  security  in  the  United  States  open 
for  trading  at  the  time  when  such 
stabilizing  is  initiated:  Provided, 
however,  That  if  the  principal  market  for 
such  security  in  the  United  Stales  is  a 
securities  exchange,  stabilizing  may  be 
initiated  in  any  market  after  the  close  of 
such  exchange  at  the  price  at  which 
stabilizing  could  have  been  initiated  on 
such  exchange  at  the  close  thereof 
unless  the  person  stabilizing  knows  or 
has  reason  to  know  that  other  persons 
have  offered  or  sold  such  security  at  a 
lower  price  after  such  close,  except  that 
special  prices  available  to  any  group  or 
class  of  persons  (including  employees  or 
holders  of  warrants  or  rights)  shall  not 
limit  the  stabilizing  price. 

(3)  A  stabilizing  bid  for  a  foreign 
security'  may  be  initiated  or  maintained 
in  a  market  at  a  price  not  in  excess  of 
the  stabilizing  bid  in  the  principal 
specified  foreign  secunties  market  for 
such  security.  Except  as  provided  in 
paragraph  (p)  of  this  section  if  the 
principal  market  for  a  foreign  security  is 
a  specified  foreign  securities  market, 
stabilizing  shall  not  be  initiated  at  any 
price  which  would  be  unlawful  under 
the  provisions  of  this  section  in  the 
principal  market  for  such  security  open 
for  trading  at  the  time  such  stabilizing  is 
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initiated:  Provided,  however.  That  if  the 
principal  market  for  such  security  is 
closed,  stabilizing  may  be  initiated  in 
any  market  at  the  price  at  which 
stabilizing  could  have  been  initiated  on 
such  principal  market  at  the  close 
thereof  unless  the  person  stabilizing 
knows  or  has  reason  to  know  that  other 
persons  have  offered  or  sold  such 
security  at  a  lower  price  after  such 
close,  except  that  special  prices 
available  to  any  group  or  class  of 
persons  (including  employees  or  holders 
of  warrants  or  rights)  shall  not  limit  the 
stabilizing  price;  Provided,  further.  That 
if  the  security  opens  for  trading  in  the 
United  States  before  a  stabilizing  bid  is 
entered  in  the  United  States,  then  no 
stabilizing  bid  shall  be  entered  in  a 
United  States  market  or  in  any  other 
market  at  a  price  which  would  be 
unlawful  in  the  principal  market  for  such 
security  in  the  United  States  open  for 
trading  at  the  time  when  such  stabilizing 
bid  is  entered.  If  the  principal  market  for 
a  foreign  security  is  not  a  specified 
foreign  securities  market,  then 
stabilizing  shall  be  conducted  as  if  the 
principal  market  for  the  securities  were 
in  the  United  States. 


(J)  •  •  * 

(9)(i)  If  a  stabilizing  bid  is  expressed 
in  a  currency  other  than  the  currency  of 
the  principal  specified  foreign  securities 
market,  such  bid  may  be  initiated  or 
maintained  reflecting  the  relevant 
current  exchange  rate;  Provided, 
however.  That  a  stabilizing  bid  need  not 
be  reduced  after  a  change  in  such 
current  exchange  rate  unless,  in  the 
absence  of  a  reduction,  the  bid  in  such 
market  would  exceed  a  stabilizing  bid 
placed  in  the  principal  specified  foreign 
securities  market  by  one  trading 
differential  in  such  principal  market. 

(ii)  A  stabilizing  bid  may  be  adjusted 
to  the  extent  necessary  to  reflect  a 
change  in  the  relevant  current  exchange 
rate,  Provided,  however.  That  no 
stabilizing  bid  placed  in  a  market  shall 
be  increased  to  a  price  above  the  higher 
of: 

(A)  the  then  current  highest 
independent  bid  price  for  such  security 
in  such  market,  or 

(B)  the  last  independent  sale  price  for 
such  security  in  such  market  if  the  then 
current  lowest  independent  asked  price 
for  such  security  is  above  the  last 
independent  sale  price  in  such  market. 

(iii)  If,  in  entering  a  bid  pursuant  to 
paragraph  (j)(9)(i)  of  this  section  or 
adjusting  a  bid  pursuant  to  paragraph 
{j)(9)(ii)  of  this  section,  it  is  necessary  to 
round  the  bid  because  it  would 
otherwise  fall  between  trading 


differentials,  such  bid  shall  be  rounded 
down. 

(10)  Stabilization  of  depositary 
shares.  For  purposes  of  this  section, 
stabilization  of  a  depositary  share  shall 
be  governed  by  the  provisions  of  this 
section  governing  stabilization  of  the 
security  that  such  depositary  share 
represents.  Stabilizing  levels  for 
depositary  shares  shall  reflect  the 
multiple  or  fraction  of  the  securities  that 
such  depositary  share  represents. 


(p)  Offerings  with  no  U.S.  stabilizing 
activities.  (1)  Stabilizing  transactions 
effected  to  facilitate  an  offering  of  a 
foreign  security  in  the  United  States 
shall  not  be  deemed  to  be  in  violation  of 
this  section  if  all  of  the  following 
conditions  are  satisfied: 

(i)  No  stabilizing  transactions  are 
effected  in  the  United  States: 

(ii)  All  stabilizing  transactions 
effected  outside  the  United  States  are 
subject  to  foreign  regulations  that  the 
Commission  has  determined  are 
comparable  to  the  provisions  of  this 
section,  and  procedures  exist  that 
enable  the  Commission  to  obtain 
information  concerning  any  foreign 
stabilizing  transactions;  and 

(iii)  No  stabilizing  transaction  is 
effected  at  a  price  above  the  price  at 
which  the  securities  are  concurrently 
being  distributed  in  the  United  States. 

(2)  For  purposes  of  this  subsection,  the 
following  foreign  regulations  are 
deemed  to  be  "comparable"  to  the 
provisions  of  this  section:  Chapter  III, 
Part  10  of  the  Rules  of  the  United 
Kingdom  Securities  and  Investments 
Board:  and  other  foreign  regulations  that 
the  Commission  by  rule  or  regulation 
determines  to  be  comparable  for 
purposes  of  this  subsection  considering, 
among  other  things,  whether  such 
foreign  regulations  specify  appropriate 
purposes  for  which  stabilizing  is 
permitted,  provide  for  disclosure  and 
control  of  stabilizing  activities,  place 
limitations  on  stabilizing  levels,  require 
appropriate  recordkeeping,  and  provide 
other  protections  comparable  to  the 
provisions  of  this  section. 

By  the  Commission. 
Dated:  January  3,  1991. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  91-380  Filed  l-fl-91;  8.45  am) 
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17  CFR  Part  240 

[R«l«aM  No.  33-«881;  34-28733; 
[Intsmatlonal  S*rlM  Retoas*  No.  216;]  Fllo 
NO.S7-2-911 

BIN  3235-AE15 

Definitions  Principally  Relating  to 
International  Transactions 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  is 
publishing  for  public  comment  Rule  3b- 
10  under  the  Securities  Exchange  Act  of 
1934,  which  would  define  certain  terms 
relevant  to  the  increasing 
internationalization  of  world  securities 
markets.  The  Commission  believes  that 
it  would  be  advisable  and  appropriate  to 
adopt  general  definitions  of  terms  rather 
than  adopting  identical  definitions  in  the 
context  of  individual  rulemaking 
proposals. 

DATES:  Comments  to  be  received  on  or 
before  February  25, 1991. 
ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz.  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington.  DC  20549.  All 
comments  should  refer  to  File  No.  S7-2- 
91  and  will  be  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
4.=iO  Fifth  Street.  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Selwyn  Notelovitz  or  Sheila  Slevin  at 
(202)  272-2848,  Office  of  Legal  Policy 
and  Trading  Practices,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPt^MENTARY  INFORMATION! 

I.  Discussion 

In  connection  with  current  and 
prospective  rulemaking  proposals  that 
address  the  increasing 
internationalization  of  world  securities 
markets,  the  Commission  believes  that  it 
would  be  advisable  and  appropriate  to 
adopt  general  definitions  of  terms  under 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")'  rather  than  adopting 
identical  definitions  in  the  context  of 
individual  rulemaking  proposals. 
Accordingly,  the  Commission  is 
proposing  to  adopt  Rule  3b-10  under  the 
Exchange  Act  which  would  define  the 
terms  "current  exchange  rate," 
"depositary  share,"  "domestic  security." 


'  15  use.  78a  e.'  seg. 
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"foreign  security."  "principal  market" 
and  "specified  foreign  securities 
market."  Unless  otherwise  provided  by 
rule,  or  the  context  otherwise  requires, 
the  terms  defined  in  Rule  3b-10  would 
have  general  appHcation  to  the  rules 
adopted  under  the  Exchai\ge  Act. 

The  Commission  proposes  to  define 
"current  exchange  rate  '  as  the  current 
rate  of  exchange  between  two 
currencies,  obtained  from  at  least  one 
independent  commercial  bank  or 
independent  foreign  bank  *  which 
regularly  maintains  currency  exchange 
operations.  "Depositarj-  share"  is 
proposed  to  be  defmed  as  a  security  that 
represents  another  secunty  or  a  multiple 
of  or  fraction  thereof  deposited  vdth  a 
depositary.'  A  "foreign  security"  is 
proposed  to  be  defined  as  a  secunty 
issued  by  a  "foreign  government '  or  a 
"foreign  private  issuer"  as  those  terms 
are  defined  in  Rule  3b-4  under  the 
Exchange  Act.*  A  "domestic  security"  is 
proposed  to  be  defined  as  any  security 
other  than  a  foreign  security.  "Pnndpal 
market"  is  proposed  to  be  defined  as  the 
single  securities  market  with  the  largest 
aggregate  trading  volume  for  a  class  of 
an  issuer's  securities  in  the  shorter  of 
the  issuer's  prior  fiscal  year  or  the 
period  since  the  issuer's  incorporation.' 


"  For  purposes  of  tSis  definition,  'foreign  bank" 
meana  a  banking  mBUtulion  incorporated  or 
organized  under  the  laws  of  a  country  other  than 
the  United  States  that  is:  Regulated  as  such  by  that 
country's  govemmeni  or  any  agency  thereof; 
engaged  substantially  in  commercial  banking 
activity;  and  not  operated  for  the  purpose  of 
evading  the  provisions  of  the  .^cl  Cf  Rule  6c- 
91b)(;)  under  the  Investment  Company  Act  of  1940, 
17  CFR  270.6c-9|b)(2). 

The  Commission  seeks  comment  on  whether 
other  major  financial  institutions  that  conduct 
foreign  exchange  activities  should  be  deemed 
acceptable  sources  of  current  exchange  rates 

'  The  term  "deposilan  share"  is  defined  in  Rule 
405  under  the  Secuntiei  .^ct  of  18,^3, 17  CFR  23C.405, 
as    a  security,  evidenced  by  an  .American 
Depositary  Receipt,  that  represents  a  foreign 
security  or  a  multiple  of  or  fraction  thereof 
deposited  with  a  depositary." 

♦  17  CFR  240.3b-4,  Rule  3b-t(a)  defines  "foreign 
government"  as   (he  govemmeiii  of  any  foreign 
country  or  of  any  political  su'udivision  of  a  foreign 
country.'  Rule  3b-4ic)  defines  "fore  gn  private 
issuer"  as  "any  foreign  issuer  other  than  a  foreign 
govemmeni  except  an  issuer  meeting  the  following 
conditions:  (1)  More  than  50  percent  of  the 
outstanding  voting  securities  of  such  issuer  are  held 
of  record  either  directly  or  through  voting  trust 
certificates  or  depositary  receipts  by  residents  of 
Die  United  States;  and  (2)  any  of  the  following;  (i) 
The  majority  of  the  executive  officers  or  directors 
are  United  States  citizens  or  residents,  (nt  more 
than  50  percent  of  the  asseU  of  the  issuer  are 
located  in  the  Umted  Slates,  or  (iii)  tbe  business  of 
the  issuer  is  administered  pnncipally  in  the  Umted 
States." 

»  Rule  nAcl-l(a)(19)  under  the  Exchange  Act  17 
CFR  240.1lAcl-l(al(19).  defines  the  "principal 
market"  with  respect  to  an  exchange-traded 
security  for  purposes  of  that  rule  as  "the  exchange 
or  OTC  market  maker  responsible,  during  the  most 
recent  cjilendar  quarter,  for  the  largest  percentage 


For  the  purpose  of  determining  the 
aggregate  trading  vohnne  in  a  security, 
the  trading  volume  of  depositary  shares 
representing  such  security  shall  be 
included,  and  shall  be  multiplied  by  the 
multiple  or  fraction  of  the  seciirity 
represented  by  the  depositary  share. 

"Specified  foreign  securities  market " 
is  proposed  to  be  defined  as  specific 
foreign  markets  and  other  markets  so 
designated  by  the  Commission  by  rale 
or  regulation."  Factors  that  would  be 
relevant  in  determiiung  whether  to 
identify  a  foreign  market  as  a  specified 
foreign  securities  market  would  include 
whether  the  market:  (i)  Has  an 
established  operating  history;  (ii)  is 
subject  to  oversight  by  a  "foreign 
securities  authority."  as  that  term  is 
defined  in  section  3(a)(50)  of  the 
Exchange  Act,  that  has  a  written 
understanding  w^ith  the  Conunission  that 
provides  for  cooperation  and 
coordination  in  regulatory  and 
enforcement  matters  covering  those 
types  of  information  that  the 
Commission  would  request  in  seeking  to 
enforce  the  rules  in  which  this  definition 
has  been  incorporated;  (iii)  requires 
securities  transactions  to  be  reported  on 
a  regular  basis  to  a  governmental  or 
self-regulatory  body;  (iv)  has  a  system 
for  public  dissemination  of  price 
quotations  through  communicaboriS 
media;  (v)  has  sufficient  trading  volume 
to  indicate  liquidity;  and  (vi)  has 
adequately  capitalized  fmancial 
intermediaries. 

For  certain  purposes  under  the 
Exchange  Act,  the  Commission  believes 
that  it  will  be  necessary  to  identify 
those  foreign  securities  markets  that 
exhibit  the  characteristics  set  forth  in 
the  proposed  definition.''  The 


of  the  aggregate  trading  volume  as  reported  in  the 
consolidated  system." 

•  The  Commission  requesU  comment  whether  it 
would  be  appropriate  for  such  determinations  also 
to  be  made  by  Commission  order 

■*  In  the  case  cf  the  proposed  amendments  to  Rule 
10b-".  for  example,  a  stabilizing  bid  in  the  United 
States  would  be  permitted  to  be  mitiated  based  on 
prices  in  the  specitled  foreign  securities  market  that 
IS  the  pnncipal  market  for  the  securities  be  ng 
offered  See.  eg..  Stcunties  Exchange  Act  Reiea&e 
No  28732  January  3.  1991)  Iprnposing  amendments 
to  Rule  lOb-7.  17  CFR  240.10b-7.  under  the  Exchange 
Act).  The  Commission  believes  that  whether  l•^t^'r 
cha.  a  market  is  supervised  by  a  foreign  serunties 
authority,  as  such  term  is  defined  in  section  3(aK50l 
of  the  Exchange  Act  15  U.S.C  78cia|l50),  that  has 
an  information  shanng  agreement  with  the 
Commission  and  has  regular  reporting  of  securties 
transacnons,  are  significant  factors  to  consider  in 
determining  whether  to  permit  stabilizing  bids 
entered  in  the  United  States  to  be  based  on  pnces  m 
that  foreign  maket.  Accordingly  the  Commission 
has  proposed  that  only    specified  foreign  securities 
markets  "  could  provide  reference  pnces  for 
stabilizing  bid  levels  in  the  United  States,  unless  a 
specific  exemption  were  available 

The  determination  of  whether  ■  foreign  market  is 
a    specified  foreign  securities  mariet '  is  »epBr»te 


Commission  requests  comment  on:  T^ 
criteria  that  would  be  considered  in 
determining  whether  a  market  is  a  _^ 
"specified  foreign  securities  market"; 
whether  the  markets  proposed  to  be  so 
designated  are  appropnate:  •  and 
whether  any  other  mtrkets  should  be 
added  to  the  proposed  list. 

The  Commission  soliciU  views  on 
whether  the  proposed  definitions  are 
appropriate  in  light  of  the 
internationalization  of  the  securities 
markets. 

II.  Initial  Regidatory  Flexibility  Act 
Analysis 

Section  3(a)  of  the  Regulatory 
Flexibihty  Act  requires  the  Commission 
to  undertake  an  initial  regulatory 
flexibility  analysis  of  the  impact  of  a 
proposed  rule  on  small  entities,  unless 
the  Chairman  certifies  that  the  rule,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  the  extent 
that  proposed  Rule  3b-10,  if  adopted, 
would  impose  any  costs  on  entities 
subject  to  the  Rule,  or  have  a 
competitive  effect  on  entities  subject  to 
the  Rule,  these  costs  are  not  significant 
and  would  not  impact  a  substantial 
number  of  small  entities.  Accordingly, 
the  Chairman  has  certified  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

III.  Effects  on  Competition 

Section  23(a]  of  the  Exchange  Act  " 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act.  to 
consider  the  anti-competitive  effects  of 
such  rules,  if  any.  and  to  balance  any 
impact  against  tie  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  -^rl  The 
Commission  has  considered  proposed 
Rule  3b-10  in  light  of  the  standards  cited 
in  section  23(aK21  and  preliminarily 
believes  for  the  reasons  slated  in  this 
release  that  adoption  would  not  impose 
any  'tHirden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act.  However,  the 
Commission  solicits  commenters'  views 
on  whether  the  proposed  Rule  would 
result  m  any  anti-competitive  impact. 


from  whether  the  market  is  a  "designated  offshore 
securities  market'  as  defined  in  Rule  902  of 
RegulaUon  S  17  drf.  230.902  under  the  Secunties 
Act  of  1933. 15  U.S.C  77*  et  teq 

■  Cj  U'nited  Kingdom  Securities  and  Investments 
Board  I'STB")  chapter  m.  pari  ID  Rule  10.01(3).  2 
Fm  Serv   Rep  (CCHi  p  1»4  S41  I  listing  "Specified 
Exchanges'  for  purposes  of  the  SIB  s  slaliiUiatior 
rules). 

•  15  U.SX:.  TewtaHzV 
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List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements,  Securities,  Issuers,  Fraud. 

Statutory  Authority  and  Text  of  Rule 

Pursuant  to  sections  2,  3,  and  23(a)  of 
the  Exchange  Act,  15  U.S.C.  78b,  78c, 
and  78w(a),  the  Commission  proposes  to 
amend  part  240  of  chapter  II  of  title  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240  is 
amended  by  adding  the  following 
citation. 

Authority:  15  U.S  C.  78w,  as  amended, 
unless  otherwise  noted.  *  '   '  Section  3b-10 
a'.so  issued  under  Sees.  2.  3.  and  23(a),  15 
U.S.C.  78b,  78c.  and  78w(a). 

2.  By  adding  §  240.3b-10  to  read  as 
follows: 

S  240.3b-10    Definitions  principally  relating 
to  international  transactions. 

Unless  otherwise  provided  by  rule  or 
the  context  otherwise  requires,  these 
terms  shall  have  the  following  meanings: 

(a)  Current  exchange  rate  means  the 
current  rate  of  exchange  between  two 
currencies,  which  is  obtained  from  at 
least  one  independent  commercial  bank 
or  independent  foreign  bank  which 
regularly  maintains  currency  exchange 
operations.  For  purposes  of  this 
definition,  "foreign  bank"  means  a 
banking  institution  incorporated  or 
organized  under  the  laws  of  a  country 
other  than  the  United  States  that  is: 
regulated  as  such  by  that  country's 
government  or  any  agency  thereof; 
engaged  substantially  in  commercial 
banking  activity;  and  not  operated  for 
the  purpose  of  evading  the  provisions  of 
the  Act. 

(b)  Depositary  share  means  a 
security,  evidenced  by  a  depositary 
receipt,  that  represents  another  security 
or  a  multiple  or  fraction  thereof 
deposited  with  a  depositary. 

(c)  Domestic  security  means  any 
security  that  is  not  a  foreign  security. 

(d)  Foreign  security  means  a  security 
issued  by  a  "foreign  government"  or  a 
"foreign  private  issuer"  as  those  terms 
are  defined  in  Rule  3b-4  [17  CFR  240.3b- 

4). 

(e)  Principal  market  means  the  single 
securities  market  with  the  largest 
aggregate  trading  volume  for  the  class  of 
securities  in  the  shorter  of  the  preceding 
year  or  the  period  since  the  issuer's 
incorporation.  For  the  purpose  of 
determining  the  aggregate  trading 
volume  in  a  security,  the  trading  volume 
of  depositary  shares  representing  such 


security  shall  be  included,  and  shall  be 
multiplied  by  the  multiple  or  fraction  of 
the  security  represented  by  the 
depositary  share. 

(f)  Specified  foreign  securities  market 
means:  (1)  The  International  Stock 
Exchange  of  the  United  Kingdom  and 
the  Republic  of  Ireland  Limited: 
Montreal  Exchange;  Bourse  de  Paris; 
Tokyo  Stock  Exchange;  and  Toronto 
Stock  Exchange;  and  (2)  Any  other 
foreign  market  for  trading  securities  that 
is  designated  as  a  "specified  foreign 
securities  market"  by  the  Commission 
by  rule  or  regulation.  Attributes  to  be 
considered  in  determining  whether  to  so 
designate  a  foreign  securities  market, 
among  others,  include  whether  the 
market: 

(i)  Has  an  established  operating 
history: 

(ii)  Is  subject  to  oversight  by  a 
"foreign  securities  authority,"  as  that 
term  is  defined  in  section  3(a)(50)  of  the 
Act,  that  has  a  written  understanding 
with  the  Commission  that  provides  for 
cooperation  and  coordination  in 
regulatory  and  enforcement  matters 
covering  those  types  of  information  that 
the  Commission  would  request  in 
seeking  to  enforce  the  rules  in  which 
this  definition  has  been  incorporated; 

(iii)  Requires  securities  transactions  to 
be  reported  on  a  regular  basis  to  a 
governmental  or  self-regulatory  body; 

(iv)  Has  a  system  for  exchange  of 
price  quotations  through  common 
communications  media; 

(v)  Has  sufficient  trading  volume  to 
indicate  liquidity;  and 

(vi)  Has  adequately  capitalized 
financial  intermediaries. 

Dated:  January  3, 1991. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  91-379  Filed  1-6-91;  8:45  am] 

BILLINQ  COOC  MIO-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Maryland  Permanent  Regulatory 
Program;  Board  of  Review;  Office  of 
Administrative  Hearings 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Maryland  permanent  regulatory 


program  (hereinafter  referred  to  as  the 
Maryland  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments 
concern  proposed  changes  to  the  Code 
of  Maryland  Administrative  Regulations 
(COMAR)  and  are  intended  to 
incorporate  regulatory  changes  initiated 
by  the  State.  The  proposed  amendments 
would  abolish  the  Board  of  Review  of 
the  Department  of  Natural  Resouices 
and  revise  the  procedures  for  appeal  of 
adjudicatory  hearing  decisions  to 
correspond  with  the  procedures 
implemented  for  the  newly  created 
Office  of  Administrafive  Hearings,  an 
independent  unit  in  the  Executive 
Branch. 

This  notice  sets  forth  the  time  and 
locations  that  the  Maryland  program 
and  pro^^osed  amendments  to  that 
program\are  available  for  public 
inspectioivihe  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
8.  1991,  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  February  4,  1991.  Requests 
to  present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
January  24, 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  C.  Blankenship,  Jr.,  Director, 
Charieston  Field  Office,  at  the  address 
listed  below.  Copies  of  the  proposed 
amendments  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive,  free  of  charge,  one  copy  of  the 
proposed  amendments  by  contacting 
OSM's  Charleston  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Charieston  Field 
Office,  803  Morris  Street,  Charleston, 
West  Virginia  25301.  Telephone:  {;104) 
347-7158 
Maryland  Bureau  of  Mines,  69  Hill 
Street,  Frostburg,  Maryland  21532. 
Telephone:  (301)  689-4136 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Blankenship,  Jr.,  Director, 
Charleston  Field  Office.  Telephone: 
(304)  347-7158. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
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program.  Information  regarding  general 
background  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approved  of  the  Maryland  program  can 
be  found  in  the  February  18, 1982. 
Federal  Register  (47  FR  7214-7217). 
Subsequent  actions  concerning 
amendinents  to  the  Maryland  program 
are  contained  in  30  CFR  920.15  and  30 
CFR  920.18. 

II.  Discussion  of  Proposed  Amemdments 

In  1987,  the  Maryland  Executive 
Office  appointed  a  Task  Force  on 
Administrative  Hearing  Officers  to 
explore  the  possibility  of  establishing  an 
independent  agency  to  combine  hearing 
examiners  into  one  office  within  the 
Executive  Department.  Senate  Bill  (SB) 
658,  enacted  during  the  1989  legislative 
session,  created  the  Office  of 
Administrative  Hearings  which 
"organizes  the  states  scattered  network 
of  hearing  examiners  into  a  centralized 
corps  of  professional  administrative  law 
judges  legally  tranined  to  hear  cases  in  a 
number  of  areas."  (Administrative 
Record  No.  MD-486). 

Under  current  Maryland  State  Law, 
there  exists  within  the  Department  of 
Natural  Resources  (DNR)  a  Board  of 
Review  which  provides  an  avenue  of 
administrative  appeal  for  contested 
cases  at  the  DNR.  including  the 
Maryland  Bureau  of  Mines'  (MDBOM) 
surface  mine  regulatory  program.  The 
composition,  authority  and  duties  of  the 
DNR  Board  of  Review  are  defined  in  the 
Natural  Resources  Article.  Sections  1- 
106  and  1-107  of  the  Annotated  Code  of 
Maryland  (1989  replacement  volume). 
Under  the  authority  of  SB-«58,  the 
duties  of  the  DNR  Board  of  Review  now 
fall  within  the  purview  of  the  Maryland 
Office  of  Administrative  Hearings. 
Accor(^ly.  SB-144  of  the  1990 
legislative  session  repealed  Sections  1- 
106  and  1-107  of  the  Natural  Resources 
Article  of  the  Maryland  Annotated 
Code. 

Senate  Bills  144  and  658  were  formally 
submitted  to  OSM  as  an  amendment  to 
their  surface  mine  regulatory  program 
on  September  28. 1990  (Adminsitrative 
Record  No.  MD-469).  The  proposed 
amendment  was  distributed  for 
comment  and  published  in  the  Federal 
Register  on  November  16. 1990  (55  FR 
47892).  On  November  21. 1990,  with  the 
intent  of  bringing  their  surface  mine 
regulatory  program  into  conformance 
with  SB-658  and  SB-144,  the  MDBOM 
proposed  the  following  regulation 
changes  to  Maryland's  federally 
approved  program  (Administrative 
Record  No.  MD-484). 


In  COMAR  08.13.09.06,  the  section 
title  is  changed  from  "Permit 
Applications:  Judicial  Review"  to 
"Administrative  and  Judicial  Review." 

In  COMAR  08.13.09.06B, 
Administrative  Appeal  is  deleted  in  its 
entirety  and  the  succeeding  COMAR 
08.13.09.06c  is  renumbered  as  COMAR 
08.13.09.06B. 

In  COMAR  08.13.09.43K(7).  reference 
to  appeal  of  decisions  to  the  Board  of 
Review  is  deleted  and  replaced  with  the 
requirement  that  "if  the  final  decision  is 
adverse  to  a  party  to  the  hearing  other 
than  the  Bureau,  the  party  has  a  right  to 
appeal  in  accordance  with  Article  41, 
section  244,  et  seq..  Annotated  Code  of 
Maryland." 

In  COMAR  08.13.09.43N(7),  reference 
to  appeal  to  the  Board  of  Review 
regarding  award  of  costs  and  expenses 
in  an  administrative  proceeding  under 
this  regulation  is  deleted  and  replace 
with  an  indication  of  a  right  to  appeal  in 
accordance  with  Article  41.  section  244. 
et  seq..  Annotated  Code  of  Maryland. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(b),  OSM  is  now  seeking 
comments  on  whether  the  amendments 
proposed  by  Maryland  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732.17.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Charieston  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  information 
CONTACT"  by  4  p.m.  on  January  24. 1991. 
If  no  one  requests  an  opportimity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 


been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM  office 
listed  under  "ADDRESSES  "  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  920 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  December  26. 1990. 
CariCGose, 

Assistant  Director.  Eastern  Support  Center. 
[FR  Doc.  91-449  Filed  1-8-91;  8;45  am] 

BtLUNO  CODC  431(M»-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CG01  90-125] 

Anchorage  Grounds;  COTP 
Providence,  Rl  Zone;  Buzzards  Bay 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rule  making. 


summary:  The  Coast  Guard  is 
considering  a  proposal  to  amend  the 
existing  anchorage  ground  regulations  in 
33  CFR  110.140  for  Buzzards  Bay  near 
the  entrance  to  the  Cleveland  Ledge 
Channel  approach  to  the  Cape  Cod 
Canal.  The  amended  regulations  will 
allow  the  U.S.  Coast  Guard  and  the 
Army  Corps  of  Engineers  to  provide 
additional  safety  measures  for  vessel 
movement  within  this  immediate  area, 
especially  during  times  of  limited 
visibility  and/or  temporary  Cape  Cod 
Canal  closure. 

dates:  Comments  must  be  received  on 
or  before  February  25, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Marine  Safety  Office 


BEST  COPY  AVAILABLE 
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Providence,  lohn  O.  Pastore  Federal 
Building.  Providence.  RI..  02903-1790. 
The  coinmer.ts  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
MSO  Providence,  RL,  suite  217.  Normal 
office  hours  are  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered  to  this  address. 
FOR  FuirrHCii  MFomnATiON  contact: 
LT  Scott  Graham  at  (401)  528-5335. 
supptfMCNTAirr  information: 
Interested  persons  are  invited  to 
participate  in  this  rulemalcing  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  CGDl 
90-125.  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment.  The 
regulations  may  be  changed  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  LT 
Scott  Graham,  Port  Operations  Officer 
for  the  Captain  of  the  Port,  and  LT  John 
Gately.  project  attorney.  First  Coast 
Guard  District  Legal  Office. 

EHscussion  of  Proposed  Regulations 

The  circumstances  considered  for  this 
proposal,  to  add  req<airements  to  the 
existing  anchorage  ground  regulations  in 
33  CFR  110.140,  involve  the  safety 
hazards  associated  with  large  vessels 
waiting  for  clearance  into  the  Cape  Cod 
Canal,  inchiding  Cle\'eland  Ledge 
Channel,  especially  during  closure  of  the 
canal  due  to  limited  visibihty.  Based 
upon  the  danger  associated  with  vessel 
movement  through  these  pilot  waters 
and  the  fact  that  many  vessels  must 
anchor  during  limited  visibility  prior  to 
entering  Cleveland  Ledge  Channel  a 
potential  safety  and  environmental 
hazard  to  the  Bay  and  vessels  is  created. 
This  Is  doe  to  the  potential  for 
groundings  and/or  collision  and 
resulting  injury  to  persons,  sinking  of 
vessels  and  possible  oil  and  chemical 
spills.  The  below  listed  regulations  will 
better  equip  the  U.S.  Coast  Guard  and 
the  Army  Corps  of  Engineers  for 
providing  alternatives  to  vessels 
delayed  by  poor  visibility  from  entering 


the  channel.  Consultation  with,  and 
comments  from,  vessel  agents  and 
masters  is  sought  and  will  be 
appreciated.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  471  as  set  out  in 
the  authority  citation  for  all  of  part  110. 

Economic  Assessment  ar  d  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
FjcecuUve  Order  12291  on  Federal 
Regulations  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  added  requirements 
are  for  notification  purposes  and 
therefore  add  a  minimal  cost,  if  any,  to 
the  shipping  industry  or  other  persons 
involved.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federal  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  110 
of  title  33.  Code  of  Federal  Regulations, 
as  follows; 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  203S,  and 
2071;  49  CFR  1.46;  and  33  CFR  1.05(g).  Section 
110.1a  and  each  section  listed  in  110.1a  are 
also  issued  under  33  U.S.C.  1223  and  1231. 

2.  Section  110.140  is  amended  by 
adding  paragraphs  (b)(3),  and  (b)(4)  to 
read  as  follows: 

S 1 10.140    Buzzards  Bay,  Nantucket  Sound, 
and  Bd|ac«nt  waters.  Mass. 

*  *  •  •  « 

(b)*** 

(3)  Anchorage  (to  be  designed) — (East 
side  is  preferred).  The  waters  bounded 
by  a  line  connecting  the  following 
points; 

41-34-44  N/70-42-42  W  to 
41-35-18  N/7(>-43-23  W  to 
41-32-50  N/70^5-22  W  to 
41-33-22  N/70-4d-02  W  and  thence  to 

beginning 


(4)  Anchorage  (to  be  designated) — 
(west  side).  The  waters  bounded  by  a 
line  connecting  the  following  points: 
41-35-35  N/70-44-47  W  to 
41-36-24  N/70-45-53  W  to 
41-34-12  N/70-46-47  W  to 
41-35-00  N/70-47-53  W  and  thence  to 

the  beginning. 

(i)  No  vessel  may  anchor  unless  it 
notifies  the  traffic  controller  for  Cape 
Cod  Canal  when  it  anchors,  of  the 
vessels  name,  length,  draft,  cargo,  and 
its  position  in  the  anchorage. 

(ii)  Each  vessel  anchored  must  notify 
the  traffic  controller  for  Cape  Cod  Canal 
when  it  weighs  anchor. 

(iii)  No  vessel  may  anchor  unless  it 
maintains  a  bridge  watch,  guards  and 
answers  Channel  16  FM.  and  maintains 
an  accurate  position  p^ot. 

(iv)  When  risk  of  collision  exists,  both 
vessels  must  communicate  with  each 
other  and  the  b-affic  controller  for  Cape 
Cod  Canal. 

(v)  No  vessel  may  anchor  unless  it 
maintains  the  capabiHty  to  get 
underway  within  30  minutes;  except 
with  prior  approval  of  the  Coast  Guard 
Captain  of  the  Port  Providence. 

(vi)  No  vessel  may  anchor  in  a  "dead 
ship"  status  (propulsion  or  control 
unavailable  for  normal  operations) 
without  Lhe  prior  approval  of  the  Coast 
Guard  Captain  of  the  Port.  Providence. 

(vii)  Each  vessel  in  a  "dead  ship" 
status  must  engage  an  adequate  number 
of  tugs  alongside  during  tide  changes.  A 
tug  alongside  may  assume  the  Channel 
16  FM  radio  guard  for  the  vessel  after  it 
notifies  Coast  Guard  Group  Woods  Hole 
or  the  traffic  controller  for  Cape  Cod 
Canal. 

(viii)  No  vessel  may  conduct  lightering 
operations  within  these  anchorages. 
•        •        •        •        • 

Dated:  December  10. 1900. 
R.I.  Rybacki, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

First  Coast  Guard  District 

(FR  Doc.  91-201  Filed  1-8-91;  8:45  amj 
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33  CFR  Part  151 

[CGD  90-064} 
RIN2115-AOM 

Pollutten-Prevntlon  Requirement  of 
Annex  V  o*  MARPOL  73/78 

agency:  Coast  CTuard,  IX)T. 

ACnONc  Ncrfice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  {voposes  to 
amend  the  rules  that  implement  Annex 
V  of  the  International  Convention  for 
the  Prevention  of  Pollution  From  Ships 
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(MARPOL  73/78).  This  rulemaking  is 
necessary  because  two  amendments  to 
the  Annex  will  take  international  effect 
February  18, 1991.  This  rulemaking 
would,  as  those  amendments  will, 
designate  the  North  Sea  as  a  Special 
Area  under  the  Annex  and  eliminate  the 
current  exemption  under  the  Annex  for 
the  loss  of  synthetic  material  incidental 
to  the  repair  of  fishing  nets. 

DATES:  Comments  must  be  received  on 
or  before  February  25. 1991. 
ADDRESSES:  Comments  may  be  mailed 
to  the  Executive  Secretary.  Marine 
Safety  Council  (G-LRA-2/3406)  (CGD 
90-054).  U.S.  Coast  Guard  Headquarters, 
2100  Second  Sti^et  SW.,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
betwp  ^  8  a.m.  and  3  p.m.,  Monday 
througii  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains 
the  public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  3406,  U.S. 
Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Lieutenant  Commander  David  W.  Jones, 
Project  Manager.  Office  of  Marine 
Safety.  Security,  and  Environmental 
Protection  (G-MPS-3),  (202)  267-0491, 
between  7  a.m.  and  3;30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLEMENT ARY  INFORMATION: 
Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identity  this  rulemaking 
(CGD  90-054)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES."  If  it  determines  that  an 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 


Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  David  W.  Jones,  Project 
Manager,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection, 
and  Mr.  Patrick  J.  Murray,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

The  United  States  has  adopted  Annex 
V  of  MARPOL  73/78  through  passage  of 
the  Act  to  Prevent  Pollution  From  Ships, 
as  amended  (33  U.S.C.  1901-1912)  (the 
Act).  The  Act  directs  the  Secretary  of 
the  Department  in  which  the  Coast 
Guard  is  operating  to  prescribe  any 
necessary  or  desired  regulations  to  carry- 
out  the  provisions  of  MARPOL  73/78. 
The  Coast  Guard  published  a  final  rule 
in  the  Federal  Register  on  September  4, 
1990  (55  FR  35986).  With  related  rules, 
that  rule  implements  the  Annex  for 
foreign  ships  operating  in  U.S.  waters 
and  for  U.S.  ships  operating  in  any 
waters.  The  several  rules  establish,  for 
ships,  requirements  on  garbage 
discharge  and,  for  facilities, 
requirements  on  garbage  reception. 

Two  amendments  to  Annex  V  take 
international  effect  on  February  18, 1991. 
These  amendments  were  adopted  by  the 
International  Maritime  Organization 
(IMO).  and  the  U.S.  delegation  to  IMO 
fully  participated  in  the  deliberative 
process  for  the  amendments.  The 
amendments  will:  (1)  Designate  the 
North  Sea  as  a  Special  Area  under  the 
Annex,  and  (2)  eliminate  the  current 
exemption  under  the  Annex  for  the  loss 
of  synthetic  material  incidental  to  the 
repair  of  fishing  nets. 

Designation  as  a  Special  Area  brings 
to  bear  stricter  discharge  restrictions  fo.r 
the  waters  so  designated.  The  current 
rules  designate  the  following  waters 
Special  Areas  for  purposes  of  Annex  V: 
(1)  The  Mediterranean  Sea  area,  (2)  the 
Baltic  Sea  area,  (3)  the  Black  Sea  area, 
(4)  the  Red  Sea  area,  and  (5)  the  Gulfs 
area,  which  includes  portions  of  the 
Persian  Gulf. 

Previously,  the  loss  of  synthetic 
material  incidental  to  the  repair  of 
fishing  nets  was  not  a  violation  of 
Annex  V  if  all  reasonable  precautions 
had  been  taken  to  prevent  this  loss.  The 
elimination  of  the  exemption  for  this 
loss  will  further  reduce  the  amount  of 
plastic  and  other  synthetic  materials 
entering  the  water.  This  will  lessen  the 
harmful  effects  of  these  materials  on 
marine  wildlife  and  aid  efforts  to  reduce 
the  amount  of  debris  that  collects  on  the 
nation's  shorelines  and  beaches. 

The  current  rules  implement  Annex  V 
as  it  stands.  This  proposal  would 


conform  them  to  the  Armex  as  ihe  two 
amendments  will  modify  it 

Discussion  of  Proposed  Amendments 

This  proposal  would  add  text  to  the 
prefatory  language  of  33  CFR  151.53,  add 
a  new  paragraph  (f).  and  add  text  to 
Note  2  to  Appendix  A  to  151.51  through 
151.77;  these  would,  respectively,  list, 
define,  and  emphasize  the  North  Sea  as 
a  Special  Area  for  Annex  V  It  would 
also  delete  the  text  in  S  151.77|c] 
exempting  the  loss  of  synthetic  matenal 
incidental  to  the  repair  of  fishing  nets, 
though  it  would  leave  the  text  exempting 
the  accidental  loss  of  synthetic  fishing 
nets  themselves 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory'  Policies  and 
Procedures  (44  FR  11040:  February  26, 
1979). 

A  Final  Regulatory  Evaluation  was 
prepared  for  the  final  rule 
imnplementing  Annex  V.  A  copy  of  the 
Regulatory  Evaluation  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  "addresses."  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  new  Regulatory  Evaluation  is 
unnecessary.  This  proposal  would  make 
only  minor  changes  to  the  rules 
previously  evaluated  and  adopted.  It 
would  affect  only  U.S.-flag  ships  that 
were  operating  in  the  North  Sea  and 
those  few  instances  where,  despite 
exercising  all  reasonable  precautions, 
fishing  vessels  lose  synthetic  material 
during  the  repair  of  fishing  nets. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C,  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  tha  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
use,  632). 

The  Coast  Guard  prepared  a  Final 
Regulatory  Evaluation  for  the  final  rule 
implementing  Annex  V.  The  Coast 
Guard  conducted,  as  a  part  of  this 
evaluation,  a  regulatory-  flexibility 
analysis,  which  certified  that  the  final 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposal 
would  make  only  minor  changes  to  the 
current  rules.  Because  it  expects  the 
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impact  of  thia  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

CoUection  of  Infbnnatioo 

This  proposal  contains  no  collection- 
of-infonnation  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  e/ say. ). 

F  wni  alism 

The  Coast  Guard  has  analyzed  ths 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  has  concluded  that  preparation  of 
an  Environmental  Impact  Statement  is 
not  necessary.  The  Coast  Guard 
conducted  an  Environmental 
Assessment  for  the  fmal  rule 
implementing  Annex  V;  this  led  to  a 
Finding  of  No  Significant  Impact.  This 
proposal  would  make  only  minor 
changes  to  that  rule.  Both  documents  are 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"AOORESSES." 

List  of  Subjecte  in  33  CFR  Part  151 

Oil  pollution.  Reporting  and 
r«>corclkeeping  requirements,  Water 
pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  151  as  follows; 

T!TL£33 

PART  151— VESSELS  CARRYING  OfU 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE,  AND  MUNICIPAL  OR 
COMMERCIAL  WASTE 

1.  The  citation  of  authority  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  13:i(j)(1)(C)  and 
1903(b):  E.O.  11735.  3  CFK.  1971-1975  COMP., 
p.  793;  49  CFR  1.46. 

2.  Section  151.53  is  amended  by 
revising  the  introductory  text  and 
adding  a  new  paragraph  (f)  before  the 
note,  to  read  as  follows: 

§151.53    [Amended] 

For  the  purposes  of  5S  131  51  through 
151.77,  the  special  areas  are  the 
Mediterranean  Sea  area,  the  Baltic  Sea 
area,  the  Black  Sea  area,  the  Red  Sea 


area,  the  Gulf  area,  and  the  North  Sea 
area,  which  are  defined  as  follows: 

•  •        •        •        • 

(f)  The  North  Sea  area  means  the 
North  Sea  proper,  including  seas 
within — 

(1)  The  North  Sea  southwards  of 
latitude  62*  N  and  eastwards  of 
longitude  4*  W; 

(2)  The  Skagerrak,  the  southern  limit 
of  which  is  determined  east  of  the  Skaw 
by  latitude  57°44'  N.  and 

(3)  The  English  Channel  and  its 
approaches  eastwards  of  longitude  5° 
W. 

(4)  Each  party  to  MARPOL  73/78 
whose  coastline  borders  the  North  Sea 
area  has  certified  that  reception 
facilities  are  available,  and  the  IMO  has 
established  an  effective  date  of 
February  18, 1991,  for  the  discharge 
restrictions  in  S  151.71  governing  the 

area. 
***** 

3.  Section  151.77  is  amended  by 
revising  paragraph  (c),  to  read  as 
follows: 

§  151.77    (Amended! 
«         •         *         *         * 

(c)  The  accidental  loss  of  synthetic 
fishing  nets,  provided  all  reasonable 
precautions  have  been  taken  to  prevent 
such  loss. 

4.  Appendix  A  to  5115151  through 
151.77  is  amended  by  revising  Note  2,  to 
read  as  follows: 

Appendix  A  lo  {J  15151  throu^  151.77 
[Amended] 

•  *         *         •         * 

Note  2:  Special  areas  for  Annex  V  are  the 
Mediterranean.  Baltic,  Black,  Red,  and  North 
Seas  areas  and  the  Gulfs  area.  [33  CFR 
151.53) 

•  •         •         *         • 

Dated:  December  10, 1990. 
D.R  Whitten, 

C  plain,  U.S.  Coast  Guard:  Acting  ChJef. 
Office  of  Marine  Safety,  Security  and 
En  vironmental  Protection. 
|FR  Doc.  91^122  Filed  1-8-91:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3895-5J 

Approval  and  Promutgatlon  of 
Implementation  Plans;  Arizona — 
Maricopa  and  Pima  Nonattainment 
Areas;  Carbon  Monoxide  Federal 
Implementation  Plan 

aoCNCy:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Supplemental  noHce. 

summary:  EPA  in  this  notice  is 
announcing  its  interpretation  of  the 
effect  of  the  recently  endcted  Clean  Air 
Act  Amendments  of  1990  (Pub.  L  101- 
549)  on  the  rulemaking  that  EPA 
commenced  October  10, 1990  (55  F.R. 
414204)  to  promulgate  a  Federal 
implementation  plan  (FTP)  for  carbon 
monoxide  (CO)  under  section  110(c)  of 
the  Clean  Air  Act  (CAA)  for  the 
Maricopa  (Phoenix)  and  Pima  (Tucson) 
CO  nonattainment  areas.  EPA  proposed 
that  action  to  comply  with  the  Ninth 
Circuit  Court  of  Appeals  order  in 
Delaney  v.  EPA.  898  F.2d  687  (9th  Cir. 
1990).  That  court  order,  as  amended  on 
November  21, 1990,  currently  requires 
EPA  to  disapprove  the  Arizona  CO  SIP 
and  promulgate  a  FTP  by  lanuary  28. 
1991  that  utilizes  all.  "available" 
measures  to  attain  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for  CO 
"as  soon  as  possible"  and  that  contains 
conformity  and  contingency  plans  in 
accordance  with  EPA  guidelines.  EPA 
believes  that  the  Clean  Air  Act 
Amendments  removed  EPA's  authority 
to  promulgate  such  FIPs.  EPA  will 
shortly  request  that  the  court  vacate  its 
order  in  light  of  these  amendments. 
addresses:  Docket  No.  90-AZ-MAPl-l 
contains  material  relevant  to  this  action 
including  the  transcript  of  the  public 
hearing  and  all  written  comments 
received  by  EPA  on  the  proposed 
rulemaking. 
Technical  Evalaution  Section,  A-2-1, 

Air  and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 

Region  9.  75  Hawthorne  Street.  San 

Francisco,  California  94105 
Public  Information  Re.f^rence  Unit,  PM- 

211 D.  room  M-2904.  U.S. 

Environmental  Protection  Agency,  401 

M  Street,  SW.,  Wcshington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julia  I.  Barrow,  Chief.  Technical 
Evaluation  Section.  A-2-1.  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street.  San  Francisco, 
California  94105. 
Phone  Number  Before  January  14, 1991: 

(415)  556-5154;  FTS.  556-5154 
After  January  14, 1991:  (415)  744-1230; 

FTS;  484-1230 
SUPPLEMENTARY  INFORMATION:  . 

I.  Background  and  Summary  of  Proposal 

EPA's  October  10, 1990  notice  of 
proposed  rulemaking  (55  FR.  41204)  set 
forth  the  background  on  EPAs  proposed 
FIP  for  the  two  Arizona  areas.  As 
discussed  in  this  notice,  in  setting  aside 
EPA's  1988  approval  of  the  Maricopa 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday.  January  9.  1991  /  Proposed  Roles 


827 


and  Pima  County  CO  SIPs.  the  Ninth 
Circuit  Delaney  determined  that  the 
Agency's  action  did  not  comply  with  the 
Clean  Air  Act  as  amended  in  1977, 
specifically,  section  172(a),  42  U.S.C. 
7502(a).  EPA  has  agreed  that  for  a  plan 
created  after  the  1982  (or  1987) 
attainment  deadline  in  that  section  of 
the  statute,  the  deadline  could  be 
extended  to  a  date  that  was  as 
expeditious  as  practicable  but  as  late  as 
three  years  from  the  date  EPA  approved 
the  plan.  In  response,  the  court  found 
the  1982  and  1987  deadlines  of  the 
version  of  section  172(a)  in  the  1977 
amendments  to  be  absolute: 

We  believe  that  the  only  reasonable 
interpretation  of  the  1977  amer.din';nt8  is  that 
if  Lhe  1982  deadline  that  Congress  specified  is 
not  met.  the  national  ambient  air  quality 
standards  must  be  attained  as  soon  as 
possible  with  every  available  control 
measure,  including  those  that  the  EPA 
identified  in  its  cnteria  for  approving  1982 
plans.  898  F.2d  at  691. 

In  its  opinion,  the  court  stated  that 
■'[w]e,  and  the  EP,\,  are  bound  by  the 
statutory  scheme  unit!  Congress  alters 
that  scheme. "  (Emphasis  added).  898  F. 
2d  at  691.  The  court  then  concluded: 

We  direct  EPA  to  disapprove  [the 
Maricopa  and  Pima  County  Co  SIPS]  and  to 
promulgate  federal  implementation  plans 
condistenl  with  this  opinion  within  six 
months.  To  summarize,  the  new  plans  must 
utilize  all  available  control  measures  to 
attain  the  carbon  monoxide  ambient  air 
quality  standard  as  soon  as  possible.  The 
new  plans  must  contain  contingency  and 
conformity  plans  in  accordance  with  EP.A 
guidelines  and  must  be  based  on  the  most 
recent  traffic  projections  currently  available. 
8M  F.2d.  at  695. 

Under  an  extention  that  the  Court 
granted  on  November  21. 1990,  EP.A 
must  comply  with  the  Court  order  by 
January  23, 1991. 

On  November  15, 1990,  the  President 
signed  into  law  the  Clear  Air  Act 
Amendments  of  1990  Public  Law  No. 
101-549.  That  legi.slation 
comprehensively  revises  the  Clean  Air 
Act  based,  in  part,  on  the  widespread 
failure  of  the  states  to  meet  the  Act's 
attainment  requirements.  As  discussed 
in  detail  below,  EP.\  believes  that,  as  a 
result  of  the  1990  Amendments  to  the 
CAA.  Congress  removed  EPA's 
authority  to  promulgate  the  FIP  required 
by  the  Delaney  court  order  under  the 
pre-Amendments  Act. 

II.  The  Clean  Air  Act  Amendments  of 
1990 

The  1990  Amendments  repeal  the 
provisions  of  section  172  requiring  SIPs 
to  demonstrate  attainment  by  no  later 
than  1982  or,  if  an  extension  has  been 
approved,  by  1987.  Amended  section  172 


es^abhshes  requiremer  Is  for 
nonattainment  areas  ir  general.  The 
section  authorizes  the  .administrator  lo 
classify  areas  for  purposes  of 
establishing  an  attainment  date, 
provides  that  attainment  should  be 
achieved  as  expeditiously  as  practicable 
but  no  later  than  five  years  from 
nonattainment  designation,  and  allows 
th  !  Administrator  to  extend  that  date  up 
to  ten  years  considering  the  severity  of 
the  nonattainment  problem  and  the 
availability  of  control  measures.  The 
section  specifically  states,  however,  that 
these  attainment  dates  do  not  apply 
with  respect  to  areas  for  which 
attainment  dates  are  otherwise  provided 
in  the  amended  Act.  Section 
172(3](2)(D). 

In  addition,  the  amended  Act  contains 
new  subpart  3  of  part  D  (of  title  1  of  the 
amended  Act),  which  establishes 
additional  provisions  for  CO 
nonattainment  areas.  New  section  187 
classi.les  CO  nonattainment  areas 
according  to  the  severity  of  the 
nonattainment  problem  and  requires 
attainment  "as  expeditiously  as 
pr.icticable"  but  no  later  than  either 
December  31. 1995.  or  December  31. 
2000,  depending  on  their  classification. 
New  section  187  also  establishes  various 
planning  requirements  for  the  different 
classifications,  with  associated  plan 
submission  deadlines  (generally  about 
two  years  after  enactment).  Areas  with 
relatively  minor  nonattaiment  problems 
are  relieved  from  the  obligation  lo 
submit  demonstrations  of  attainment  by 
the  1995  deadline  if  they  make  all  of  the 
required  submissions  under  this  section. 
Section  187(a).  Areas  with  more  serious 
nonattainment  problems  must  submit 
within  two  years  of  enactment 
demonstrations  of  attainment  by  the 
applicable  attainment  date.  Section 
137(a)(7). 

Beyond  that,  all  nonattanment  areas 
must  submit  procedures  and  criteria  for 
t.3ses8ing  the  conformity  of  any  activity 
to  the  SIP,  within  two  years  of 
enactraei.t.  Sechon  176(c)(4)(C).  Finally, 
ell  nonat'ainment  areas  must  also 
Fubmit  contingency  measures  to  be 
undertaken  if  the  area  fails  to  make 
reasonable  further  progress  towards 
attainment  or  to  attain  any  standard  by 
the  applicable  attainment  date,  on  a 
schedule  to  be  established  by  the 
Administrator.  Section  172(c)(9). 

Furthermore,  the  1990  Amendments 
repeal  the  provisions  of  section  110(c) 
requiring  EPA  to  promulgate  a  FIP 
v.ithin.  initially,  six  months  of  state 
failme  to  submit  or  revise  a  plan,  or 
LP.^'s  disapproval  of  a  plan.  Amended 
section  110(c)  requires  EPA  to 
promulgate  a  FIP  within  two  years  of  a 
state  failure  to  make  any  submission 


reqidred  under  the  amended  Act, 
submission  of  a  plan  that  does  not  meet 
the  new  minimum  requirements  for  plan 
submission,  or  EPA  disapproval  of  a 
newly  required  plan,  imless  the  state 
corrects  such  deficiency  and  EPA 
approves  the  corrected  plan  within  that 
time. 

Read  in  conjunction  with  the 
provision  of  section  187  establishing 
requirements  for  plan  submission, 
section  110(c)  as  amended  does  not  even 
allow  EPA  to  promulgate  a  FIP  until,  at 
the  earliest,  EPA  has  first  found  that  a 
state  has  failed  to  make  any  of  the  plan 
submissions  required  under  the 
amended  Act,  which  for  CO  areas  are 
generally  not  due  until  two  years  after 
enactment.  Further,  under  section 
304(al(2)  of  the  Act.  EPA  could  not  be 
subject  to  a  court  order  to  promulgate  a 
FIP  until  Lhe  end  of  the  period  allowed 
for  FIP  promulgation — two  years  after 
the  EPA  finding  of  the  state  failure  that 
gave  rise  to  the  FIP  duty  At  the  earliest 
for  CO  SIPSs,  this  equates  to 
approximately  four  years  afier 
enactment  of  the  1990  amendments. 

ril.  Impact  of  1990  Amendments  on 
Delaney  Order 

The  Ninth  Circuit's  order,  issued 
under  the  Clean  Air  Act  as  emended  in 
1977,  requires  EPA  to  disapprove  the 
Arizona  SIPs  for  failure  to  demonstrate 
timely  attainment  under  section  172  of 
the  pre-1990- Amendments  Act,  and  to 
promulgate  FIPs  for  the  areas  under  the 
previous  version  of  section  110(c).  As 
diocussed  above,  provisions  of  both 
section  172  concerning  attainment  dates 
and  section  110  concerning  FIPs  have 
been  repealed  by  the  Clean  Air  Act 
Amendments  of  1990.  Those  sections 
have  been  replaced  with  new  provisiofis 
establishing  new  attainment  dates  for 
CO  nonattainment  areas,  new  planning 
periods  for  submittal  of  SIPs 
demonstrating  timely  attainment,  and 
new  prousions  concerning  the  timing  of 
lPA's  obligations  to  promulgate  FIPs. 

Thus,  the  premise  unoprlyi.ng  the 
Ninth  Circuits  determination  that  the 
Arizona  SIPs  did  not  pro\ide  for  timely 
attainment— that  the  SIPs  failed  to  meet 
the  Act's  requirements  because  they 
failed  to  demonstrate  attainment  by 
1982,  or  198'',  or  as  soon  as  possible 
after  1987— no  longer  applies  under  the 
amended  Act- 
Section  193  of  Lhe  1990  amendments 
does  include  a  savings  clause  which 
provides,  in  pertinent  part: 

No  control  requirement  '  *  *  required  to 
be  adopted  by  an  order,  settlement 
agreement,  or  plan  in  effect  before  the 
enactment  of  thp  Clean  Air  Act  Amendments 
of  1990  in  any  area  wKicti  is  a  nonattainment 
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area  for  any  air  pollutant  may  be  modined 
after  luch  enactment  in  any  manner  unless 
the  modincation  insures  equivalent  or  greater 
emission  reductions  of  such  air  pollutant. 

EPA  inteiprels  this  provision  of  the 
savings  clause  as  preserving  only 
obligations  to  impose  specified  control 
measures  and  non  obligations  to 
prolulgate  complete  plans.  The  provision 
i^fei^  only  to  "control  requirement(8)". 
A  control  requirement,  although  not 
speicifically  defined  in  the  Act,  would 
by  its  ordinary  meaning  be  a  discrete 
regulation  directed  at  a  source  of 
pollution.  By  contrast,  a  federal 
implementation  plan  is  far  broader  than 
any  such  "control  requirement."  Indeed, 
it  is  a  comprehensive  strategy  that 
contains  emissions  inventories, 
modelling,  control  requirements, 
timetables,  schedules,  maintenance, 
pi^jvisions.  enforcement  provisions,  and 
a  complex  demonstration  of  attainment. 
Thus  a  plan  is  a  far  more  involved  and 
demanding  exercise  than  any  cotnrol 
requirement  or  specific  group  of 
requirements.  Indeed,  the  principal 
purpose  of  the  elaborate  amendments  to 
title  I  of  the  CAA  is  to  provide  a 
framework  for  the  orderly  development 
by  the  states,  over  several  years,  of 
completely  new  plans  to  attain  the 
ambient  standards. 

If  Congress  had  intended  to  speak  to 
federal  plans,  as  opposed  to  specific 
control  requirements,  it  would  have 
done  so.  as  it  did  elsewhere,  by  using 
that  term.  In  the  CAA,  and  in  the 
Amendments,  when  Congress  meant  to 
refer  to  plans,  it  used  that  word.  See, 
e.g.,  amended  section  110(c)  (in  section 
102(h)  of  the  Amendments),  which  sets 
forth  requirements  for  "Federal 
implementation  plans."  Indeed,  in  the 
very  sentence  in  which  "control 
requirement"  appears  in  the  savmgs 
clause.  Congress  speaks  of  a  "control 
requirement  *  *  *  required  to  be 
adopted  by  an  order,  settlement 
agreement,  or  plan  in  effect  •••.'• 
(Emphasis  added).  Thus,  Congress  itself 
contrasted  "control  requirement"  with 
"plan,"  in  the  very  sentence  containing 
this  savings  clause. 

This  interpretation  of  the  savings 
provision's  narrow  role  is  confirmed  by 
the  Senate  debates.  136  Cong.  Rec.  S 
17237  (daily  ed.  Oct.  26. 1990). 
Expressing  concern  about  California's 
flexibility  to  develop  its  own  plan  to 
meet  the  new  requirements  of  the  Act  in 
light  of  EPA's  notice  of  proposed  FTP 
rulemaking  for  the  South  Coast  area. 
Senator  Wilson  engaged  in  a  colloquy 
with  Senator  Chafee.  the  ranking 
minority  member  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  on  the  effect  of  the  savings 
provision  on  EPA's  obligation  to  take 


final  action  promulgating  federal  plans 
for  the  South  Coast.  In  response  to  a 
question  from  Senator  Wilson 
specifically  concerning  that  PIP,  Senator 
Chafee  assured  him  that  it  would  not  be 
preserved  by  the  savings  clause.  Senator 
Chafee  stated  that: 

(l]he  savings  provision  was  intended  to 
ensure  that  there  is  no  backsliding  on  the 
implementation  of  adopted  and  currently 
feasible  measures  that  EPA  has  approved  as 
part  of  a  State  implementation  plan  in  the 
past,  or  that  EPA  has  added  to  Slate  plans  on 
its  own  initiative  or  pursuant  to  a  court  order 
or  settlement.  *  *  *  .  If  EPA  were  to 
promulgate  complete  new  plans  based  on 
requirements  of  the  old  act,  the  areas  subject 
to  those  Federal  plans  would  be  deprived  of 
the  opportunity  to  utilize  the  significantly 
revised  and  clearly  more  workable 
requirements  of  the  revised  act.  This  would 
be  unreasonable,  and  clearly  not  our  intent. 

Id.  See  also  H.R.  Rep.  101-490,  part  1, 
101st  Cong.,  2d  Sess,  273  (1990) 
(describing  provisions  as  "anti- 
backsliding  language"). 

Beyond  the  language  of  the 
amendments  and  this  express  language 
in  the  legislative  history,  the  central 
purposes  of  the  1990  Amendments 
support  the  conclusion  that  Congress 
would  not  have  intended  EPA  to  be 
forced  now  to  promulgate  federal  plans 
ordered  under  the  old  Act.  Read  as  a 
whole,  the  1990  amendments  evince  a 
clear  legislative  intent  to  provide  all 
nonattainment  areas  with  an  additional 
planning  period  in  which  to  develop  a 
series  of  new  control  requirements 
designed  to  bring  areas  into  attainment 
as  expeditiously  as  practicable  while 
allowing  states  the  flexibility  to  tailor 
such  measures  to  their  individual  needs. 
It  would  run  directly  counter  to  this 
intent  and  create  severe  inequality  of 
treatment  among  nonattainment  areas  to 
interpret  the  savings  clause  :n  any 
manner  more  broadly  than  decribed 
above.  The  few  senators  who  focused 
on  this  issue  clearly  felt  that  the  narrow 
reading  of  the  savings  clause  was 
appropriate,  as  evidence  by  the 
statement  of  Senator  Chafee  quoted 
above. 

The  Ninth  Circuit  in  Delaney  ordered 
EPA  to  promulgate  FIPs  consistent  with 
its  opinion.  If  further  required  that  those 
FIPs  "utilize  all  available  control 
measures  to  attain  the  carbon  monoxide 
ambient  air  quality  standard  as  soon  as 
possible."  898  F.2d  at  695.  The  Ninth 
Circuit  did  not  by  this  order  require  EPA 
to  promulgate  every  availabale  control 
requirement  in  the  abstract,  but  only 
those  measures  necessary  to  attain  the 
standard  as  soon  as  possible. 

Thus,  the  Delaney  order  is  not  an 
order  to  promulgate  any  specific  control 
requirements  with  associated 


identifiable  emission  reductions  levels, 
such  as  an  oxygenated  fuels  regulation 
with  a  prescribed  minimum  oxygen 
content  or  similar  prescribed  measures. 
Rather,  the  Delaney  order  contemplates 
a  full  attainment  plan  including 
whatever  control  measures  EPA  found 
necessary  to  support  a  demonstration  of 
attainment  by  the  applicable  attainment 
date,  which  the  court  viewed  to  be  as 
soon  as  possible.  Since  the  savings 
clause  preserves  obligations  to 
pfomulgate  only  specific  measures  with 
identifiable  emission  reductions  against 
which  to  measure  the  equivalency  of 
any  proposed  substitution.  EPA 
interprets  it  not  to  preserve  the  FIP 
obligation  in  the  Delaney  order. 

IV.  Pending  Court  Action 

In  its  Notice  of  Proposed  Rulemaking. 
EPA  discussed  at  length  the  legal  history 
through  September  20. 1990,  ol  Delaney 

V.  EPA  in  the  Ninth  Circuit.  See  55  FR 
41204,  41205-41206  (October  10. 1990). 

On  October  29, 1990,  EPA  filed  a 
motion  in  the  Ninth  Circuit  for  a  partial 
stay  of  that  court's  judgment.  EPA 
requested  that  the  protion  of  the 
judgment  imposing  a  six  month  deadline 
for  promulgation  of  a  FIP  be  stayed  for 
at  least  two  months.  EPA  requested  the 
two  month  stay  primarily  in  order  to 
adequately  respond  to  comments  on  the 
NPRM.  prepare  a  final  FIP,  and 
undertake  intra-  and  inter-agency 
review  of  the  FIP  before  the  notice  must 
be  signed  by  the  Administrator.  A 
declaration  attached  to  that  motion 
demonstrated  that  EPA  could  not 
promulgate  a  defensible  FIP  adequately 
responding  to  comments  before  January 
28, 1991.  On  November  21. 1990.  the 
Ninth  Circuit  granted  that  motion. 

EPA  now  intends  to  move  the  court  to 
amend  its  order  to  remand  this  case  to 
the  Agency  in  light  of  the  Clean  Air  Act 
Amendments  of  1990.  Should  the  court 
grant  this  motion.  EPA  would  not 
proceed  to  final  action  on  the  proposed 
Arizona  FIPs.  Should  the  court  deny  that 
motion,  EPA  will  take  final  action 
promulgating  FIPs  for  Arizona,  giving 
full  consideration  to  all  of  the  comments 
submitted  at  the  public  hearing  and 
during  the  comment  period,  by  January 
28, 1991. 

Ust  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
Monoxide.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et.  seq. 
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Dated:  December  21. 1990. 
WiUiain  K.  R«iUy. 
Administrator. 

[FR  Doc.  91-238  Filed  1-8-91;  845  am) 
Btixmo  CODE  as«e-ce-«i 

DEPARTMENT  OF  TWAMSPORTATION 

Coast  Guard 

46  CFR  Parts  25, 26.  and  162 

ICG0  74-2M) 
RIN211&-AA08 

Fixed  Flre-Extlnguishing  System  for 
Pleasure  Craft  and  Other  Uninspected 
Vessels 

agency:  Coast  Guard.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  seeks  to 
establish  standards  and  procedures  for 
approving  gaseous- tj^je  fixed  fire- 
extinguishing  systems  for  pleasure  craft 
and  other  uninspected  vessels.  Its 
current  rules  do  allow  certain  fixed 
systems,  but  the  ones  they  allow  are  too 
complex  and  expensive  for  most 
uninspected  vessels.  The  rule  proposed 
here  will  allow  a  greater  variety  of  fixed 
systems,  including  several  that  are 
simple  and  inexpensive,  and  will 
therefore  increase  the  convenience  and 
economy  of  running  most  uranspected 
vessels. 

DATES:  Comments  must  arrive  on  or 
before  March  11, 1991. 
ADDRESSES:  Mail  or  deliver  comments  to 
Commandant  (G-LRA-2.  3406)  (CGD  74- 
284).  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington.  DC  20593-0001. 
They  will  be  available  for  inspection 
and  copying  at  the  Office  of  the  Marine 
Safety  Counril  (G-LRA-2),  room  3406,  at 
that  address  between  8  a.m.  and  3  p.m. 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Klrfiis  Wahle,  Office  of  Marine 
Safety,  Security,  end  Environmental 
Protection,  (202)  267-1444. 
SUPflfMENTARY  INFORMATION: 

Request  For  Comments 

Interested  persons  may  participate  by 
submitting  written  data,  views,  or 
arguments  on  this  Supplemental  Notice 
of  Proposed  Rulemaking  (SNPRM).  Each 
comment  should  include  its  author's 
name  and  address,  identify  this 
rulemaking  (CGD  74-284)  and  the 
specific  section  or  paragraph  of  this 
SNPRM  to  which  it  applies,  and  state  its 
reason.  Any  person  wishing 
acknowledgement  of  receipt  of  a 


comment  should  enclose  a  stamped  self- 
addressed  postcard  or  envelope.  TTie 
Coast  Guard  will  consider  all  coments 
received  by  the  end  of  the  comment 
period  before  it  acts  further  on  this 
proposal,  and  it  may  change  this  rule  in 
light  of  the  comments.  H  plans  no  public 
hearing;  but  it  might  hold  one.  at  a  time 
and  place  announced  by  a  later  notice  in 
the  Federal  Register,  if  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking 

Prior  NPRM 

The  Coast  Guard  published  a  Notice 
of  Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  april  19. 1982  (47  FR 
16648),  which  contained  proposed 
standards  and  pnxiedures  for  approving 
certain  systems.  Seventeen 
organizations  and  individuals  provided 
comments  in  response  to  the  NPRM.  The 
respondents  included  the  National 
Transportation  Safety  Board,  fire- 
equipment  manufacturers,  boat  builders, 
independent  testing-laboratories, 
manufacturers'  associations,  voluntary 
standards-writing  organizations,  and 
interested  individuals.  The  comments 
received  in  response  to  the  NPRM  are 
addressed  under  "Discussions",  below. 

Drafters 

The  drafters  of  this  SNPRM  are  Mr. 
Klaus  Wahle.  Project  Manager,  Office  of 
Merchant  Marine  Safety,  Security,  and 
Environmental  Protection,  and  Mr. 
Patrick  ).  Murray,  Project  Counsel. 
Office  of  Chief  Counsel. 

Background  and  Purpose 

Subpart  25.30  of  title  46,  Code  of 
Federal  Regulations  (CFR).  requires  the 
carriage  of  approved  portable  fire 
extinguishers  on  pleasure  craft  and 
other  uninspected  vessels.  It  does  not 
require  the  installation  of  fixed  systems. 
However.  it  does  provide  that,  if  a 
vjssel  has  a  fixed  system  installed  in 
the  engine  compartment,  the  vessel  may 
carry  one  fewer  portable  fire 
extinguisher.  A  fixed  system  in  lieu  of  a 
portable  fire  extinguisher  must  meet  the 
standards  for  carbon-dioxide  (CO2) 
systems  for  large  passenger  vessels, 
which  are  inspected  under  subpart  76.15 
of  title  46,  CFR.  These  CO5  systems, 
required  for  large  passenger  vessels,  are 
complex  installations  normally  designed 
to  protect  large,  occupied  machinery 
spaces.  They  are  not  well-suited  to 
protect  small,  normally  unoccupied 
engine  compartments  on  uninspected 
vessels,  and  their  cost  may  be 
prohibitive  on  many  uninspected 
vessels. 

The  Coast  Guard  received  several 
requests  from  boat  manufacturers  and 
others  to  publish  standards  and 


procedures  for  approval  of  small, 
inexpensive  fire-fighting  systems 
intended  to  protect  normally  unoccupied 
engine  compartments  on  pleasure  craft 
and  certain  other  uninspected  vessels. 
Although  it  never  contemplated  making 
fixed  systems  mandatory  for 
uninspected  vessels  except  such  vessels 
engaged  in  commercial  fishing,  the 
Coast  Guard  agreed  to  propose 
specifications  that  would  promote  fire 
safety.  Conseauently.  the  Coast  Guard 
published  an  NPRM'(see  "Prior  NPRM". 
above),  also  under  docket  number  CGD 
74-284.  which  contained  proposed 
standards  and  procedures  for  approval 
of  certain  systems. 

The  NPRM  contained  not  only 
standards  of  design  and  performance 
but  procedures  for  approval  of  fixed 
fire-extinguishing  systems  on 
uninspected  vessels.  It  also  provided  for 
the  listing  and  labeling  of  the  systems  by 
an  independent  testing  laboratory 
accepted  under  the  procedures  in 
subpart  159.0ia  for  quality-control 
inspections  and  tests  by  the  systems' 
manufacturers,  and  for  follow-up 
inspection  and  testing,  again  by  the 
independent  laboratory. 

The  National  Boating  Safety  Advisory 
Council  heard  aad  considered  the  NPRM 
in  several  public  meetings.  The  Council 
did  not  object  to  it. 

Some  comments  received  in  response 
to  the  NPRM  addressed  technical 
details,  which  are  addressed  below, 
while  others  questioned  the  need  for 
elaborate  federal  specifications. 
Authors  of  the  latter  asked  that  the 
Coast  Guard  incorporate  by  reference 
consensus  standards,  instead  of 
promulgate  detailed  standards,  or  that  it 
have  pnvate  industry  or  voluntary 
standards-writing  organizations  preparf 
standards  for  it. 

When  the  NPR\t  was  published  there 
were  no  consensus  stand.irds  in  pnvate 
industry  for  gaseous-type  fixed  fire- 
extinguishing  systems.  Because  of 
comments  received  in  response  to  the 
NPRM,  the  Coast  Guard  decided  not  to 
publish  a  final  rule.  Rather,  staff  of  the 
Coast  Guard  participated  in  the  wnting 
of  standards  by  Underwriters 
Laboratories,  Inc,  (UL),  the  American 
Boat  and  Yacht  Council  (ABYC).  and  the 
National  Fire  Protection  Association 
(NFPA)  that  would  be  suitable  for 
adoption  and  use  by  the  Coast  Guard. 
The  joint  efforts  resulted  in  the 
publication  of  ANSI/UL 1058,  entitled 
"Halogenated  Agent  Extinguishing 
System  Units";  a  revised  chapter  of  the 
ABYC  Safety  Standards  for  Small  Craft 
(Project  .A-4).  entitled  "Recommended 
Practices  and  Standards  Covenng  Fire- 
Fighting  Equipment";  and  a  revised 
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iection  of  NFPA  302.  entitled  "Pleasure 
and  Commercial  Motor  Craft"  (Chapter 

9). 

This  reg\ilalory  project  (OGD  74-284) 
went  on  inactive  status  in  1982.  pending 
completion  of  consensus  standards. 
Project  priorities  and  staffing  levels  of 
the  Coast  Guard  prevented  reactivation 
of  this  regulatory  project  until  1989 

Before  the  reactivation  of  this 
regulatory  project,  Congress  passed  the 
Commercial  Fishing  Industry  Vessel 
Safety  Act  of  1988  (Pub.  L  100-424). 
Before  the  reactivation  had  gone  far, 
and  in  response  to  that  Act,  the  Coast 
Guard  published  an  NPRM  under  docket 
number  CGD  88-079  on  April  19. 1990 
(55  FR  14924],  proposing  safety  rules  for 
uninspected  vessels  engaged  in 
commercial  fishing.  In  that  NPRM  it 
contemplated  requirements  for  carrying 
fixed  gaseous-type  fire-extinguishing 
systems  on  such  vessels  of  more  than  79 
feet  in  length,  built  or  converted  after 
the  effective  date  of  the  rules. 

This  SNPRM  differs  from  the  NPRM  of 
1982  (again,  see  "Prior  NPRM",  above) 
in  that,  while  none  of  these  voluntary 
standards  are  in  a  form  that  enables 
their  adoption  complete,  the  SNPRM 
incorporates  applicable  sections  from 
them.  Most  of  the  approval  tests  and 
manufacturers'  quality-control  tests 
come  from  ANSI/UL  1058.  Some 
installation  and  safety-warning 
requirements  come  from  ABYC  Project 
A-4,  and  from  NFPA  302.  Still  other  tests 
and  requirements  come  from  the  Coast 
Guard  itself,  which  had  gained 
experience  in  approving  small  fixed 
systems  already  installed  on 
uninspected  vessels. 

This  SNPRM,  like  the  NPRM.  requires 
fixed  systems  to  have  been  tested  and 
listed  by  an  independent  laboratory. 
Fixed  systems  already  approved  have 
been  so  tested  and  listed. 

The  proposed  standards  apply  only  to 
fixed  carbon  dioxide,  Halon  1211,  Halon 
1301,  and  mixtures  of  Halon  1211  and 
1301  (the  net  weight  of  systems  with 
Halon  1211  not  exceeding  10  pounds). 
These  agents  quench  fires  in  flammable 
liquids  (Class-B  hazards)  and  in 
energized  electrical  equipment  (Class-C 
hazards).  The  systems  are  for  use  only 
in  engine  spaces  (including 
communicating  bilge-spaces)  on 
recreational  boats  and  other 
uninspected  vessels  and,  even  there,  are 
for  use  only  In  normally  unoccupied 
spaces  not  exceeding  2000  cubic  feet 
(ft ').  Fixed  systems  in  larger  normally 
unoccupied  spaces,  or  in  any  spaces 
intended  for  human  occupancy,  must  be 
specifically  designed  for  each  space 
being  protected:  the  latter  systems  must 
Include  both  limits  on  the  halon 
concentration  and  added  safety 


equipment  such  as  predischarge  alarms 
and  discharge-delay  mechanisms.  Fixed 
systems  installed  in  spaces  over  1000 
ft' must  have  remote  manual 
mechanical  actuators  in  addition  to 
automatic  actuators.  A  separate 
standard  covering  fixed  gaseous-type 
fire-extinguishing  systems  for  spaces 
larger  than  20wJ  ft  *  is  under  study. 

The  volume  of  the  engine 
compartment  protected  must  be  the 
gross  volume:  the  length  times  the  width 
times  the  depth  of  the  compartment.  The 
volume  of  equipment  installed  in  the 
compartment,  such  as  engine  blocks  and 
built-in  fuel  tanks,  does  not  diminish  the 
volume  of  the  compartment. 

Discussion  of  Comments 

Seventeen  organizations  and 
individuals  provided  comments  in 
response  to  the  NPRM  of  1982  (again, 
see  "Prior  NPRM",  above).  The  National 
Transportation  Safety  Board  suggested 
that  the  Coast  Guard  inform  the  public 
about  the  advantages  of  fixed  fire- 
fighting  systems  over  portable  fire- 
extinguishers,  and  encourage  their 
installation. 

The  Coast  Guard  considered  the 
technical  comments  received  in 
response  to  the  NPRM  when  it  prepared 
this  SNPRM.  It  has  adopted  and 
incorporated  into  the  SNPRM  the 
comments  received,  except  for  the 
following: 

(1)  Several  commenters  staled  that  the 
proposed  requirement  in  paragraph  (e) 
of  S  162.029-11,  requiring  test  samples 
not  to  show  any  signs  of  incipient 
corrosion  during  and  after  the  test,  is  too 
severe.  The  commenters  recommended 
that  corrosion  that  does  not  impede  the 
operation  of  the  system  be  permitted. 
The  Coast  Guard  rejected  the 
recommendation,  since  any  signs  of 
corrosion  during  or  after  the  ten-day 
exposure-period  of  the  test  indicates  a 
short  life-span  for  the  equipment  in  a 
marine  environment. 

(2)  Three  commenters  asked  that  the 
use  of  a  pressure  gauge  to  determine 
whether  a  container  is  fully  charged  not 
be  permitted,  because  this  can  be 
misleading  for  a  liquefied  compressed 
gas.  The  Coast  Guard  agrees  in 
principle,  and  requires  that  a  discharge 
indicator  be  provided  to  alert  the 
operator  that  the  system  has  discharged. 
However,  it  still  requires  a  pressure 
gauge  for  those  containers  that  along 
with  halon  fire-extinguishing  agent,  are 
pressurized  with  nitrogen  to  achieve 
desirable  discharge  characteristics;  for 
those,  the  pressure  gauge  need  only 
show  the  degree  of  nitrogen 
pressurization  (it  need  not  determine 
halon  leakage). 


(3)  Several  commenters  questioned 
the  use  of  Halon  1211  in  enclosed  areas, 
because  of  the  toxic  products  of 
decomposition  of  Halon  1211.  Since 
systems  covered  by  subpart  162.029  are 
intended  for  normally  unoccupied 
spaces  only,  the  use  of  Halon  1211  is 
consistent  with  the  recommendations  of 
NFPA  Standard  12B,  which  permits  the 
use  of  this  agent  for  the  total  flooding  of 
normally  unoccupied  spaces. 
Furthermore,  as  far  as  the  Coast  Guard 
knows,  the  use  of  Halon  1211  in  portable 
fire  extinguishers,  where  personnel  are 
likelier  to  be  exposed  to  the  products  of 
decomposition  of  this  extinguishing- 
agent,  has  not  resulted  in  any  casualties; 
No  problems  have  been  reported  for 
systems  installed  and  maintained  in 
accordance  with  their  instruction 
manuals. 

(4)  One  commenter  questioned  the  use 
of  COi,  because  of  its  potential  hazard 
at  concentrations  great  enough  for 
extinguishment.  Since  marine,  and 
shoreside  industrial,  experience  has 
shown  that  normally  unoccupied  spaces 
can  be  safely  as  well  as  successfully 
protected  with  COi  systems,  the  Coast 
Guard  proposes  to  continue  approving 
COt  as  well  as  halon  systems  for 
uninspected  vessels,  to  provide  a  choice 
of  extinguishing-agents  to  the  public. 

(5)  Several  commenters  asked  that 
manual  actuation  to  augment  automatic 
actuation  be  made  mandatory.  Their 
idea  is  to  enable  anyone  recognizing  the 
danger  to  actuate  the  system,  without 
waiting  for  the  heat  of  the  fire  to  actuate 
it  automatically.  Since  automatic 
actuation  should  be  quick  for  the  small 
systems  typically  installed  in  small 
spaces,  the  Coast  Guard  will  accept 
systems  with  only  automatic  actuation 
in  spaces  not  exceeding  1000  ft',  though 
it  will  insist  on  systems  with  both  kinds 
of  actuation  in  larger  spaces. 

(6)  One  commenter  suggested  that  the 
specification  recognize  a  dual-purpose 
configuation,  of  a  portable  fire 
extinguisher  attached  to  fixed  discharge- 
piping  so  as  to  enable  removal  of  the 
extinguisher  from  the  piping  for  use  as  a 
portable  fire  extinguisher.  The  Coast 
Guard  will  not  recognize  such  a 
configuation,  since  there  can  be  no 
assurance  that  any  portable  component 
of  a  fixed  system  will  be  handy  and 
workable  when  needed. 

(7)  One  commenter  stated  that 
ventilation  and  engine  shutdown  need  to 
be  explored  in  greater  detail  because  of 
safety.  However,  the  commenter  neither 
identified  a  particular  problem  nor 
suggested  an  exact  solution.  The  Coast 
Guard  is  willing  to  consider  at  any  time 
any  data  submitted  by  the  boat-building 
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industry  and  others  that  enlighten  it  on 
this  subject. 

(8)  One  commenter  suggested  that 
high  air-flow  in  engine  compartments 
needs  to  be  thought  out  more 
thoroughly.  The  rules  proposed  here 
assimie  natural  ventilation  of  one 
change  of  air  a  minute.  No  information 
has  been  submitted  to  the  Coast  Guard 
that  would  indicate  that  engine 
compartments  with  only  natural 
ventilation  have  air  changes  greater 
than  one  a  minute.  Compartments  with 
high  air-flow  conditions  are  normally 
equipped  with  powered  ventilation.  The 
rules  require  a  means  of  automatically 
shutting  down  powered  ventilation 
when  the  fire-fighting  systems  actuate. 
No  manufacturer  has  yet  submitted  to 
the  Coast  Guard  either  a  design  or  a 
system  intended  for  an  engine 
compartment  with  natural  ventilation 
greater  than  one  change  of  air  a  minute. 

(9)  One  commenter  asked  that  the 
rules  require  automatic  shutdown  of  all 
diesel  engines.  The  rules  proposed  here 
do  not  require  such  shutdown  when  the 
system  discharges.  Such  shutdown  will 
remain  optional  because  there  may  be 
instances  where  immediate 
maneuverability  of  vessels  is  more 
important  than  immediate 
extinguishment  of  fires.  Vessel  owners 
weigh  these  values  and  buy  systems 
accordingly.  (Several  maniifactujers 
already  offer  systems  with  such 
shutdown.)  If  such  shutdown  is 
installed,  the  system  must  also  enable 
the  vessel  operator  to  quickly  restart  the 
engine  or  engines  from  his  position.  (The 
rules  proposed  in  the  NPRM  published 
on  April  19, 1990  (55  FR  14924).  which 
concerns  uninspected  vessels  engaged 
in  commercial  fishing,  do  require  such 
shutdown.  These  vessels  usually 
operate  farther  from  traffic  and  farther 
from  assistance  than  other  uninspected 
vessels;  so  the  disadvantages  of  such 
shutdown  are  lesser  for  them,  and  the 
advantages  greater.) 

(10)  Commenters  expressed  various 
views  on  the  largest  ullowable  engine 
compartment  to  be  protected  by  systems 
approved  under  subpart  162.029.  One 
commenter  suggested  increasing  the 
allowable  volume  of  4000  ft*.  Another 
commenter  suggested  decreasing  it  to 
700  ft*.  Large  engine  spaces  are  likelier 
to  be  manned  or  at  least  temporarily 
occupied  than  small  engine  spaces. 
These  spaces  are  best  protected  by 
custom-engineered  systems 
incorporating  features  for  safety  of 
personnel,  such  as  predischarge  alarms 
and  discharge  delays.  Since  the  Coast 
Guard  holds  no  data  favoring  any 
specific  volume,  it  has  proposed  limiting 


systems  of  the  type  contemplated  by 
this  subpart  to  2000  ft*. 

(11)  Another  commenter  suggested 
limiting  Halon  1211  systems,  if  permitted 
at  all.  to  spaces  not  exceeding  150  ft* 
because  of  the  possibility  of 
inadvertently  mixing  gases,  presumably 
Halon  1301  with  Halon  1211.  The  Coast 
Guard  declines  this  because  it  considers 
remote  any  possibility  of  switching 
containers  of  halon  by  mistake.  The 
rules  proposed  here  do  require  the 
marking  of  all  containers  in  the  system 
to  identify  the  agents  they  contain.  The 
instruction  manuals  provided  by  the 
systems"  manufacturers  require  the 
recharging  of  all  rechargable  systems  by 
a  professional  organization  using 
specialized  equipment. 

(12)  One  conmienter  suggested 
allowing  only  rechargable  systems,  to 
ensure  the  timely  maintenance  of 
systems.  Most  of  the  systems  approved 
by  the  Coast  Guard  to  date  are 
nonrechargable  systems.  The  Coast 
Guard  has  no  reason  to  believe  that 
greater  frequency  of  either  maintenance 
or  replacement  renders  either  system 
inferior.  All  systems  require  a  certain 
amount  of  periodic  maintenance  as 
stated  in  the  instruction  manuals 
provided  by  their  manufacturers. 

Source  of  Proposed  Rule 

The  cross-reference  table  below 
relates  the  rule  proposed  by  this  SNPRM 
to  that  proposed  by  the  NPRM  of  1982 
and  to  voluntary  standards.  The 
references  are  not  complete;  rather,  they 
cite  the  principal  provision  from  which 
each  proposed  regulation  came  in  whole 
or  in  part.  (Some  proposed  regulations 
have  more  than  one  reference.  For 
example,  the  references  for  proposed 
§  162.029-l(a)  are  "(25.30-15.  New)." 
These  notations  indicate  that  the 
proposal  came  in  part  from  two 
sources — that  part  was  derived  from 
proposed  46  CFR  25.30-15  and  that  part 
of  it  is  new.) 

Section  numbers  refer  to  46  CFR 
unless  noted  otherwise.  Section 
numbers  in  parentheses  refer  to 
regulations  proposed  by  the  NPRM  of 
1982.  "NVIC"  means  "Coast  Guard 
Navigation  and  Vessel  Inspection 
Circular". 
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Section  37 
(162  029-11(9)).  ANSI/UL 

1068 
ANSI/UL  1058  Section  24. 
New 

ANSI/UL  1068  Section  25. 
ANSI/UL  1058  Section  30. 
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PropOMdMta* 

R«(ar«nc«« 

162.ll2»-n(l4 

»HSt/\n.  1058  Se<*on  11  •nd 

4^ 

i6^ae»-n(a( 

(182.029-1 1(h)l,           A^4S^/lfl. 

10S«.  N«« 

IC2i»»-11M 

ANSI/UL  10S8  Section  31 

162  029-1 1(<« 

ANSI/UL  1058  Soctoos  4S-51 

i6ra>»-itM 

Nmf 

162n»-13W(1) 

(t<^o^»-1^(a|) 

162.0B»-13W« 

Hm. 

162a2»-iafMtMI 

l«2  02«-«(b) 

162  02»- 

■.^02»-6(b) 

13<l»(1)fl| 

162  029- 

tte%2»-6<d) 

\3m^m 

162  019- 

l62.028-6<d) 

13(bM1)(i») 

162  029- 

(162.029-13(b)). 

tafbXIMv) 

162  029- 

(162.029-13(c)). 

I3M(1|<>< 

162  029- 

(162.029-13(0). 

13(bK1Hvil 

1 62.029- <3<bM2M4 

(162.029-13(6)) 

162  029- 

(162.029-13(6)) 

13(l)K2)« 

162  029- 

(162.029-13(6)) 

13(bK2H«) 

162.029- 

(162.029-13(6)) 

13(b)(2)<fv) 

162  029-15 

(162.029-15).    ANSI/UL    1058 

S«c«ons  53  and  S10 

162  029-17(ai 

(162.029-17(8)) 

162.029-1  TtW 

(1«2  029-17(b)) 

1«.029-17<rt 

New 

162.029-1 7((J> 

n«2  029-17(c)) 

162  029-17(6) 

rt^H. 

162  029-19 

(162  029-19) 

Draft  Regulatory  Evaluation 

The  rule  proposed  here  is  not  major 
under  Executive  Order  12291  and  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
TraoaportatioQ  published  on  February 
28, 1979  (44  FR  11034).  The  approval 
process  requires  testing  of  prototypes 
and  supervision  of  the  manufacturer's 
quality-control  program  by  an 
independent  laboratory.  When  this  cost 
is  distributed  aver  the  nun^ber  of 
systems  likely  to  be  sold  (a  number 
large  yet  indefinite),  the  part  of  the  price 
attributable  to  the  approval  cost  is  not 
significant.  The  eoonomic  impact  of  the 
proposed  rule  should  therefore  be 
minimal. 

The  price  to  a  boat  owner  choaing  to 
install  a  fixed  system  would  vary 
between  $100  and  $2,000,  depending 
upon  the  siie  of  the  engine  compartment 
and  the  optional  features  selected 
(automatic  engine  shut-down,  additional 
actuators,  additional  alarms,  etc.).  The 
part  of  this  price  attributable  to  the 
manufacturer's  obtaining  Coast  Guard 
approval  cannot  be  estimated  since  it 
will  be  distributed  over  the  number  of 
systems  likely  to  be  produced  (again,  a 
number  large  yet  indefinite). 

The  one-time  cost  to  the  manufacturer 
for  initial  laboratory  testing  of  each  type 
of  fixed  syvtem  is  estimated  to  be 


$10,000.  and  the  annual  cost  to  the 
manufacturer  for  the  quality  control 
inspections  conducted  by  the 
independent  laboratory  is  estimated  to 
be  $50a  The  cost  for  laboratory  testing 
of  larger  and  elaborate  systems  would 
be  greater.  Usually,  just  part  of  this  cost 
is  attributable  to  gaming  Coast  Guard 
approval;  usually,  manufacturers  submit 
to  independent  laboratory  testing  for 
commercial  reasons  even  when  not 
seeking  Coast  Guard  approval. 

Neither  the  proposed  rule  nor  current 
rules  of  the  Coast  Cruard  require 
pleasure  craft  or  other  uninspected 
vessels  to  carry  fixed  fire-extinguishing 
systems:  the  rule  just  specifies  features 
of  such  systems  if  earned.  Accordingly, 
the  Coast  Guard  certifies  that  the 
proposal,  if  enacted,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

A  draft  Regulatory  Evaluation  is  in  the 
public  docket,  and  is  available  for 
Inspection  and  copying  at  the  address 
above  under  "aoomesseS."  Copies  are 
available  from  the  person  named  above 
under  'FOfl  fXiBTMER  IMKWMATIOH 
CONTACT" 

Federalism 

The  Coast  Guard  has  analyzed  the 
rule  proposed  here  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612.  The  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

Paperwork  Reduction  Act 

The  proposed  rule  requires  equipment 
manufacturers  to  submit  drawings, 
specifications,  and  test  reports  and  to 
retain  these  records  for  the  approval 
period.  The  submission  of 
manufacturers'  drawings,  specifications, 
and  test  reports,  and  the  retention  of 
records  by  the  manufacturers,  received 
approval-number  2115-0141  from  the 
Office  of  Management  and  Budget. 

Enviraajnent  Assescment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.6 
of  Commandant's  Instruction  M16475.1B. 
this  proposal  will  not  significantly  affect 
the  quality  of  the  human  environment.  A 
draft  Finding  of  No  Significant  Impact  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"ADORESSCS." 

Halon  1211  and  1301  and  COi  are 
being  used  as  extinguishing  media  for 
the  fixed  systems  allowed  by  the  rule 
proposed  here.  Halon  1211  and  1301 
deplete  stratospheric  ozone,  and  after 
1991  the  Montreal  Protocol  will  keep 
their  production  to  levels  of  1986. 


Researdi  is  going  forward  to  find  other 
compounds,  with  suitable  fire-fighting 
capabilities  but  without  the  adverse 
environmental  effects.  However  that 
research  may  fare,  the  rule  proposed 
here  does  require  both  that  all 
nonrefiUable  systems  containing  Halor 
1211  Of  1301  carry  warnings  against 
halon's  diacharge  into  the  atmosphere 
and  that  the  full  containers  go  back  to 
the  manufacturers  or  the  manufacturers' 
authorized  agents  for  environmentally 
safe  disposal  of  the  halon. 

The  rule  proposed  here  requires 
neither  the  carriage  of  fixed 
extinguishing-systems  nor  the  selection 
of  halon  as  the  extinguishing-agent.  It 
merely  presents  established  approval 
requirements  in  published  form. 
Discharge  is  not  routine;  it  will  occur 
only  during  actual  emergency,  and  in 
that  case  the  benefit — saving  of  hves — 
will  outweigh  the  harm  due  to  release  of 
the  small  amount  of  halon  at  issue  here. 
Whether  or  not  its  publication  promotes 
halon  usage  in  the  short  run.  it  will  serve 
as  a  framework  for  the  development  of 
marine  systems  using  potential  halon 
substitutes  in  the  long  run. 

List  of  Subjects 

46  CFR  Part  25 

Fire  prevention,  Fishing  vessels. 
Hazardous-materials  transportation. 
Marine  safety,  Passenger  vessels, 
Uninspected  vessels. 

46  CFR  Part  28 

Marine  safety.  Fishing  vessels,  , 
Passenger  vessels.  Navigation  (water). 
Penalties.  Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  182 

Fire  prevention.  Marine  safety. 
Approved  equipment. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  46  CFR 
parts  25,  26,  and  162  as  follows: 

PART  25-REQUIREMENTS 

1.  The  citation  of  authority  for  part  25 
continues  to  read  as  follows; 

AutlNxitr  33  U.S.C  1903(b);  46  U.S.C.  3306. 
4104.  4302:  49  FR  146. 

2.  Section  25.30-15  is  revised  to  read 
as  follows; 

§25.30-15    Fixed  llr»«ztingut«Mng 
systems. 

(a)  If  a  vessel  has  a  fixed  fire- 
extinguishing  system,  the  system  must 
be- 

(1)  A  carbon-dioxide  system  issued  a 
certificate  of  approval  in  series  162  038; 
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(2)  A  Halon-1301  system  issued  a 
certificate  of  approval  in  series  162.035; 
or 

(3)  A  system  using  carbon  dioxide. 
Halon  1211,  Halon  1301,  or  a  mixture  of 
Halon  1211  and  1301  approved  under 
subpart  162.029  of  this  chapter. 

(b)  The  space  protected  by  a  system 
approved  under  subpart  162.029  of  this 
chapter  must  not  be  larger  than  the 
largest  space  that  the  system  is  designed 
to  protect.  The  size  of  that  space  is  the 
gross  volume  of  the  space.  The  presence 
in  that  space  of  engine  blocks,  tanks, 
and  other  equipment  does  not  reduce 
the  gross  volume. 

(c)  A  fixed  fire-extinguishing  system 
approved  under  subpart  162.029  of  this 
chapter  may  be  installed  only  in  a  space 
that  is  normally  unoccupied  and  that 
personnel  can  leave  within  10  seconds 
after  the  system  is  actuated. 

(d)  A  fixed  fire-extinguishing  system 
may  not  be  Installed  in  a  space  with  a 
powered  ventilating  system  unless  the 
fire-extinguishing  system  has  an 
automatic  device  to  shut  down  the 
ventilating  system  when  the  fire- 
extinguishing  system  is  actuated. 

(e)  A  fixed  fire-extinguishing  system 
approved  under  subpart  162.029  of  this 
chapter  and  installed  in  a  space  larger 
than  lOtW  cubic  feet  must  have  a  manual 
actuator  as  weU  as  any  automatic 
actuators. 

(f)  A  fixed  fire-extinguishing  system 
must  be  protected  from  the  weather  and 
from  mechanical  damage. 

(g)  A  fixed  fire-extinguishing  system 
must  be  located  so  that  it  will  not  be 
subjected  to  temperatures  outside  its 
designed  range  of  operating- 
temperature. 

(h)  A  fixed  fire-extinguishing  system 
approved  under  subpart  162.029  of  this 
chapter  must  have  mounting-brackets 
available  and  used  for  their  purpose. 

(i)  A  fixed  fire-extinguishing  system 
must  have  its  cylinder  or  cyHnders 
mounted  so  that  they  are  accessible  for 
weighing,  inspection,  and  removal  for 
maintenance. 

(j)  A  fixed  fire-extinguishing  system 
must  have  its  cylinder  or  cylinders,  and 
any  installed  piping,  securely  fastened 
and  mounted  as  specified  in  the 
manufacturer's  instruction-manual. 

(k)  A  fixed  fire-extinguishing  system 
must  have  its  container  or  containers  of 
extinguishing-agent  and  its  associated 
equipment  installed  at  least  two  inches 
above  any  wet  or  moist  floor  or  deck  to 
reduce  the  danger  of  corrosion. 

(1)  A  fixed  fire-extinguishing  system 
approved  under  subpart  162.029  of  this 
chapter  must  have  at  least  one 
discharge-indicator  installed  for  each 
position  from  which  any  operator  of  the 
vessel  may  operate  the  vessel.  At  least 


one  such  indicator  must  be  easily  visible 
from  each  such  position. 

(m)  A  fixed  fire-extinguishing  system 
approved  under  subpart  162.029  of  this 
chapter  must  have  an  automatic- 
discharge  mechanism  whose  fusible 
element  has  a  temperature-rating  at 
least  50  degrees  F.  above  the  highest 
expected  ambient  temperature  in  the 
protected  space. 

(n)  Not  more  than  one  fixed  fire- 
extinguishing  system  approved  under 
subpart  162.029  of  this  chapter  may  be 
installed  in  the  protected  space  unless 
each  system  is  designed  to  protect  the 
space  independently. 

(o)  The  manual  controls  of  a  fixed 
fire-extinguishing  system  approved 
under  subpart  162.029  of  this  chapter 
must  be  situated  so  that  they  are 
operable  from  outside  the  protected 
space. 

(p)  The  electrical  wiring  of  a  fixed 
fire-extinguishing  system  approved 
under  subpart  162.029  of  this  chapter 
must  be  mineral-insulated. 

PART  26-OPERAHONS 

3.  The  citation  of  authority  for  part  26 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  4104,  6101,  8105; 
E.0. 12234,  45  FR  58801,  3  CFR  1980  Comp.,  p. 
277;  49  CFR  1.46. 

4.  A  new  %  26.03-20  is  added  to  read 
as  follows: 

$25.03-20    Rxed  flre^xtlngutsMng 
systems. 

(a)  Each  fixed  fire-extinguishing 
system  approved  under  subpart  162.029 
of  this  chapter  must  be  installed, 
operated,  and  maintained  in  accordance 
with  its  instruction  manual. 

(b)  Each  pressure  vessel  and 
associated  discharge-hose  and  flexible 
connection  in  a  fixed  fire-extinguishing 
system  approved  under  subpart  162.029 
of  this  chapter  must  be  tested,  marked, 
and,  if  rechargeable,  recharged  in 
accordance  with  the  requirements  of 

S  147.65  of  this  chapter. 

(c)  A  placard  must  be  posted  at  the 
entrance  to  each  space  protected  by  a 
fixed  fire-extinguishing  system  approved 
under  subpart  162.029  of  this  chapter,  or 
at  each  position  from  which  any 
operator  of  a  vessel  with  such  a  system 
installed  may  operate  the  vessel.  The 
placard  must  convey  in  Vi-inch  or  larger 
block  letters  at  least  the  following 
information:  Machinery  space  is 
protected  by  a  fixed  fire-extinguishing 
system.  If  discharge  occurs  ventilate 
before  entering. 

(d)  A  placard  must  be  posted  at  each 
position  from  which  any  operator  of  a 
vessel  with  an  automatic  fixed  fire- 
extinguishing  system  approved  under 


subpart  162.029  of  this  chapter  installed 
may  operate  the  vessel.  The  placard 
must  convey  in  V4-inch  or  larger  block 
letters  at  least  the  following  information: 
If  fixed  fire-extinguishing  system 
discharges,  shut  down  engines, 
generators,  and  blowers. 

(e)  A  placard  must  be  posted  at  each 
position  from  which  any  operator  of  a 
vessel  with  a  manually  only  actuated 
fixed  fire-extinguishing  system  approved 
under  subpart  162.029  of  this  chapter 
installed  may  operate  the  vessel.  The 
placard  must  convey  in  V^-mch  or  larger 
block  letters  at  least  the  following 
information:  Shut  down  engines, 
generators,  and  blowers  before 
actuating  system 

(f)  A  placard  must  be  posted  at  the 
manual  actuator  and  must  provide 
instructions  for  operating  the  actuator  in 
V4-inch  or  larger  block  letters. 

(g)  A  light  indicating  actuation  of  a 
fixed  fire-extinguishing  system  approved 
under  subpart  162.029  of  this  chapter 
must  be  installed  at  each  position  from 
which  any  operator  of  the  vessel  may 
operate  the  vessel. 

(h)  Means  to  permit  quick  restart  of 
the  engine  or  engines  must  be  located  at 
the  position  of  each  vessel  operator  if  a 
fixed  fire-extinguishing  system  approved 
under  subpart  162.029  of  this  chapter  is 
installed  and  has  automatic  shutdown  of 
the  engine. 

PART  162— ENGINEERING 
EQUIPMENT 

5.  The  citation  of  authority  for  part  162 
is  corrected  to  read  as  follows: 

Authority:  33  U.S.C.  1321(il,  1903;  46  U.S.C. 
3306,  3703,  4104,  4302;  E.0  11735.  38  FR  21243. 
3  CFR.  1971-1975  Comp..  p.  793:  E.0  12234.  45 
FR  58801,  3  CFR,  1980  Comp..  p.  277;  49  CFR 
1.46. 

6.  A  new  subpart  162.029  is  added  to 
read  as  follows: 

Subpart  162.029— fixed  Flre-ExtlngulsMng 
Systems  for  Uninspected  Vessels  and 
Recreational  Boats 

Sec. 

162.029-1     Scope. 

162,029-2    Incorporation  by  reference. 

152029-3     Materials. 

162.029-5     Construction. 

162.029-7    Performance. 

162.029-9    Instruction  manual  for 

installatioa  operation,  and  maintenance. 
162.029-11    Tests  for  approval. 
162.029-13    Inspections  at  production. 
162.029-15     .Marliing 
162.029-17    Procedures  for  approval. 
162.029-19    Independent  laboratories. 

§  162.029-1    Scope. 

(a)  This  specification  applies  to  each 
fixed  fire-extinguishing  system,  using  as 
an  agent  either  carbon  dioxide  or  halon. 
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intended  for  installation  in  a  normally 
unoocupied  engine  compartment  and  in 
any  communicating  biij^-space  on  a 
pieaaura  craft  or  other  uninspected 
vessel. 

(b)  Bach  system  must  be  intended 
only  for  protection  against  fires  in  both 
flammable  liquids  (Class-B  hazards)  and 
energized  electrical  equipment  (Class-C 
hazards). 

(c)  Each  system  may  be  actuated 
autooiatically,  manually,  or  both.  The 
cylinder  or  cylinders  of  each  one 
actuated  only  manually  must  be 
installed  outside  the  protected  space. 

(d)  Each  system  designed  for  an 
occupied  space  or  for  a  space  larger 
than  2000  cubic  feet  must  be  an 
engineered  system  approved  by 
Commandant  (G-MVi^). 

(e)  Each  system  designed  for 
installation  in  a  space  larger  than  lOOG 
cubic  feet  must  have  a  manual  actuator 
in  addition  to  any  automatic  actuators. 

(f)  Each  system  must  meet  the 
requirements  of  this  subpart  be 
approved  by  one  of  the  independent 
laboratories  listed  in  i  162i)29-19.  bear 
the  mark  of  the  laboratory,  and  be 
approved  by  the  Cout  Guard. 

i  162.02»-2    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
refereooe  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a).  To  enforce  any  edition  other  than 
those  specified  in  paragraph  fb)  of  this 
section,  the  Coast  Guard  must  publish 
notice  of  change  in  the  Federal  Register 
and  make  the  material  available  to  the 
public.  Ail  approved  material  is  on  file 
at  the  Office  of  the  Federal  Register. 
1100  L  Street  NW..  Washington,  DC.  and 
with  the  U.S.  Coast  Guard.  Merchant 
Vessel  Inspection  Division  (G-MVl-3), 
2100  Seoood  Street  SW.,  Washington, 
DC,  and  is  available  from  the  sources 
indicated  in  paragraph  (b]  of  this 
sectioa. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subpart  and  the  sections  affected,  are: 

ASTM 

1916  Race  St,  Philadelphia,  PA  19103 
ASTM  B117,  Method  of  Salt-Spray  (Fog) 
TesUng.  1971        162.029-11 

National  Fire  Protection  Aaaodation  (NFPAl 

Batterymarch  Park,  Qoincy.  MA  02260-9101 
NFPA  12,  Caibon  Dioxide  Fire  Extinguishing 

Systems,  1965  Edition.        162.029-3 
NFPA  12B.  Haion  1211  Fire  Extinguishing 

Systems,  1985  Edition         ie2.02&-3 
NFPA  12A.  Halon  1301  Fire  Extinguishing 

Systems,  1988  Edition.        162.029-3 

Underwriten  Laboratormt.  Inc.  (UL) 
333  Pfiagsten  Road.  Northbrook.  (L  60062 


ANSl/UL  lOSa.  Halogenated  Agent 

Extinguishing  System  Units.  Second 
EdiUon,  October  6. 1989.        162X)29-3; 
162.029-5;  1Q2.02&-9;  162  029-11:  162.029-13, 
162.029-15 


(a)  Corrosion-resistance.  Each  metal 
component  of  a  fixed  fire-extinguishing 
system  must  be  corrosion-resistant  or 
treated  to  be  corrosion-resistant. 

(b)  Dissimilar  metals  Each  metal 
component  of  a  fixed  fire-extinguishing 
system  must  be  galvanically  compatible 
with  each  adjoming  metal  component 
Galvanically  mcompatible  materials 
must  be  separated  by  a  bushing,  o-ring. 
gasket  or  similar  device. 

(c)  Nonmetallic  matenaJs.  Except  for 
bushings,  o-rings,  gaskets,  and  siphon 
tubes,  each  component  must  be  made  of 
metal. 

(d)  O-rings  and  gaskets.  Each  o-ring 
and  gasket  must  satisfy  section  11  of 
ANSl/UL  1058. 

(ej  Nonmetallic  siphon  tubes.  Each 
nonmetallic  siphon  tube  must  satisfy 
section  47  of  ANSI/UL  1058. 

(f)  Pressure  gauges.  Each  pressure 
gauge  must  satisfy  sections  40  through 
45  of  ANSI/LrL  1058. 

(g)  Halon  extinguishmg-agents.  Each 
halon  extinguishing-agent  used  in  a 
fixed  fire-extinguishing  system  approved 
under  this  subpart  must  be  Halon  1211. 
Halon  1301.  or  a  mixture  of  these  two. 

(h)  Quality  of  agents.  Carbon  dioxide 
must  satisfy  1-9.2  through  1-9.2.3  of 
NFPH  12.  Halon  1211  must  satisfy  1-9.2 
of  NFPA  12B.  Halon  1301  must  satisfy  1- 
9  2  of  NFPA  12A. . 

(i)  Fill-densities.  The  Rll-density  for 
carbon  dioxide  must  not  exceed  88 
pounds  a  cubic  foot.  That  for  Halon  1211 
must  not  exceed  85  pounds  a  cubic  foot. 
That  for  Halon  1301  must  not  exceed  70 
pounds  a  cubic  foot.  That  of  a  mixture  of 
Halon  1211  and  Halon  1301  must  not 
exceed  a  number  of  pounds  a  cubic  foot 
equal  to  the  sum  of  (1)  The  percentage  of 
Halon  1211  multiplied  by  85  plus  (2)  the 
percentage  of  Halon  1301  multiplied  by 
70. 

§1S2i>2»-5    Cowrtnidloa 

(a)  Bach  pressure  vessel  in  a  fixed 
fire-extinguishing  system  must  satisfy 
5§  147.60(a)(1]  through  (3)  of  this 
chapter. 

(b)  Each  pressure  vessel  not  required 
by  title  49.  Code  of  Federal  Regulations, 
to  meet  specific  cylinder  requirements 
must  satisfy  section  10  of  ANSI/UL  1058 

(c)(1)  Each  system  must  contain  all 
the  extinguishing-agent  and  expellant- 
energy  it  needs  for  its  operation. 

(2)  Manual  actuation  must  be 
mechanicsL 

(3j  Automatic  actuation  must  be  by  a 
fusible  element  or  must  t>e  pneumatic. 


(4)  Each  manual  actuator  must  be 
designed  for  operation  from  outside  the 

space  protected  by  the  system. 

(5)  Each  system  intended  for 
installation  in  the  protected  space  must 
use  automatic  actuation. 

(6)  Each  system  intended  for 
installation  in  the  protected  space  must 
employ  a  suitable  pressure-relief  device. 
unless  covered  by  an  exemption  from 
the  Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation  (DOT]. 

(d)  Each  system  designed  to  shut 
down  the  engine  automatically  upon 
systems  actuation  must  also  have 
means,  operable  from  the  position  of  the 
vessel  operator,  to  permit  quick  restart 
of  the  engine. 

(e)(1)  The  manufacturer  of  each 
automatic  halon  system  that  does  not 
have  an  automatic  device  to  shut  down 
the  engine  shall  provide  a  warning-label 
for  posting  at  the  position  of  the  vessel 
operator.  The  label  must  convey  in  V*- 
inch  or  larger  block  letters  the  following 
information;  If  Fixed  fire-extinguishing 
system  discharges,  shut  down  engines, 
generators,  and  blowers. 

(2)  The  manufacturer  of  each  manual 
only  halon  system  that  does  not  have  an 
automatic  device  to  shut  down  the 
engine  shall  provide  a  warning  label  for 
posting  at  the  position  of  the  vessel 
operator.  The  label  must  convey  in  V*- 
inch  or  larger  block  letters  the  following 
information:  Shut  down  engines, 
generators,  and  blowers  before 
activating  system. 

(f)  Each  container  charged  with 
nitrogen  as  well  as  with  a  halon 
extinguishing-agent  must  have  a 
pressure  gauge. 

(g)  Each  system  must  have  an 
indicator  that  shows  wrfiether  the  system 
has  discharged.  The  instruction  manual 
for  installation,  operation,  and 
maintenance  must  state  that  an 
indicator  must  be  located  at  each 
position  from  which  any  operator  of  the 
vessel  may  operate  the  vessel 

§  162.029-7    Perfonnance. 

Each  system  must  be  designed  to  pass 
the  tests  for  approval  set  out  in 
§  162.029-11. 

§162U>2»-B    tewtrucllon  iNMual  (or 
Installation,  oparatton.  and  malntananca. 

(a)  The  manufacturer  of  each  system 
shall  prepare  for  each  system  an 
instruction  manual  for  installation, 
operatioru  and  maintenance. 

(b)  The  manual  must  furnish  the 
information  required  in  section  4  of 
ANSI/UL  lose, 

(c)  The  manual  for  each  halon  system 
must  contain  a  statement  indicating  that 
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Halon  1211  and  1301  deplete 
stratospheric  ozone,  that  no  such  system 
may  be  discharged  into  the  atmosphere 
except  for  fighting  fires,  and  that  each 
such  system  must  be  returned  to  the 
manufacturer,  its  authorized  agent  or 
other  authorized  person,  for  the 
recycling  of  the  halon. 

(d)  The  manual  must  show  the 
approval  number  issued  by  the  Coast 
Guard  for  the  system. 

(e)  The  manual  itself  must  undergo 
review  and  approval  by  the  independent 
laboratory  and  by  the  Coast  Guard. 

(f)  The  manufacturer  of  each  system 
f  hall  ship  one  copy  of  the  appropriate 
manual  with  each  system. 

§  162.029-1 1    Tast*  (or  approval 

(a)  General.  Each  system  whose 
manufacturer  seeks  its  approval  must 
pass  tests  by  an  independent  laboratory 
as  prescribed  in  this  section.  If  a  system 
fails  a  test  and  if  changes  in  design 
therefore  occur,  both  the  failed  test  and 
all  passed  ones  affected  by  the  changes 
must  recur  until  the  system  passes. 

(b)  Discharge  test.  Each  system  must 
satisfy  section  21  of  ANSI/UL  1058, 
except  that  the  conditioning-period  must 
be  24  hours.  The  longest  permissible 
discharge,  of  10  seconds  at  70  degrees  F., 
is  that  of  the  liquid  part  of  the  discharge, 
cs  determined  by  a  decided  change  in 
the  audibility  and  the  pattern  of  the 
discharge. 

(c)  Test  of  leakage  for  cylinder  valves. 
The  discharge  valve  of  each  cylinder 
must  satisfy  section  22  of  ANSI/UL  1058. 

(d)  Hydrostatic-pressure  test  (1 ) 
Twelve  pressure-vessels  of  each  size 
and  tj-pe  not  rrquired  by  title  49,  Code 
of  Federal  Regulations,  to  bear  DOT 
cylinder  specification  markings  must 
satisfy  section  23  of  ANSI/UL  1058. 

(2)  Two  pressure-vessels  of  each  size 
and  type  required  by  title  49,  Code  of 
Federal  Regulations,  to  bear  DOT 
cylinder  specification  markings  m.ust 
satisfy  section  23  of  ANSI/UL  1058. 

(3)  Each  discharge-valve  assembly 
and  each  other  pressure-retaining  device 
must  satisfy  subsection  23.8  of  ANSI/UL 
1058. 

(e)  Corrosion-resistance  test.  The 
corrosion-resistance  of  the  system  must 
ir>eet  the  following  requirements: 

(1)  Each  system,  fully  charged  and 
complete  with  mounting-brackets,  must 
satisfy  sections  26  and  S6  cf  ANSI/UL 
1358;  in  the  alternative,  it  must  satisfy 
sections  26  and  S6  of  ANSI/UX  1058 
using  a  5-percent  saline  solution  instead 
of  the  20-percent  saline  solution,  and  a 
500-hour  salt-spray  exposure  instead  of 
a  240  hour  salt-spray  exposure. 

(2)  No  system  may  leak  during  the 
test  and  each  must  be  normally 
dischargeable  after  the  test. 


(f)  Test  of  operation  at  500  cycles. 
Each  discharge-valve  assembly  must 
satisfy  section  27  of  ANSI/UL  1058. 

(g)  Manual-actuator-operation  test  (1) 
No  manual  actuator  may  require  a  force 
greater  than  40  pounds  to  actuate  the 
system. 

(2)  No  manual  actuator  operator  by  a 
pull  cable  may  require  a  movement  of 
the  cable  greater  than  14  inches. 

(h)  Vibration-resistance  test.  Each 
fully  charged  system,  except  piping, 
must  satisfy  sections  %72  through  $7.7  of 
ANSI/UL  1058. 

(i)  Shock-resistance  test.  Each  fully 
charged  system  mus^  satisfy  subsections 
S7.8  through  $7.10  of  ANSI/UL  1058. 

(i)  Elevated-temperature  test  for  30 
days.  Each  fully  charged  system  must 
satisfy  section  24  of  ANSI/UL  1058. 

fk)  High-temperature  test  for  7  days. 
Each  fully  charged  system  must  be 
conditioned  for  7  days  at  175  degrees  F. 
It  may  rupture  during  or  after  the  test  It 
need  not  be  capable  of  operation  after 
the  test.  No  system  having  a  cylinder 
valve  with  a  fusible  plug  that  melts 
below  175  degrees  F.,  or  containing  a 
rupture-disc  or  other  relief  device,  need 
be  subjected  to  this  test 

(1)  Temperature-cycling  test.  Each 
fully  charged  system  must  satisfy 
section  25  of  ANSI/UL  1058. 

(m)  Test  of  leakage  for  1  year  Twelve 
faliy  charged  systems  of  each 
configuration  of  cyclinders  and  valves 
must  satisfy  section  30  of  ANSI/UL  :058. 

(n)  Test  of  o-rings  and  gaskets.  Each 
o-ring  gasket  or  other  de\'ice  must 
satis^  section  46  of  ANSI/LT.  1058. 
Each  cf  these  used  to  prox'ide  a  seal  in  a 
carbon-dioxide  system  must  satisfy 
section  45  of  ANSI/UL  1058.  except  that 
carbon  dioxide  must  be  substituted  for 
halon  in  subsubsection  46.1.C. 

(o)  Fire  test  ('Area  Coverage  Test"). 
F2ach  halon  system  must  satisfy  sections 
32  and  S8  of  A.\'S1/LTL  1058.  In 
accordance  with  svibsection  32.6  of 
ANSI/UL  1058,  the  fire  must  be 
pxtLTguished  using  a  concentration  of  3.4 
percent  in  each  enclosure  for  which  the 
design  concentration  is  not  less  than  5 
percent.  The  dimensions  of  each 
r.".clo8ure  must  equal  or  exceed  those  of 
the  largest  space  the  system  is  intended 
to  protect.  The  position  of  the  automatic 
actuator  must  be  such  as  to  simulate  the 
worst  possible  position  for  system 
actuation.  The  prebum  of  the  test  fuel 
must  be  60  seconds.  The  size  of  the 
baffle  must  be  determined  by  the 
laboratory,  but  may  not  be  less  than  20 
percent  of  the  length  or  width  of  the  test 
enclosure,  whichever  is  applicable. 

(p)  Test  of  mounting-bracket  Each 
mounting-bracket  for  a  system  must 
satisfy  section  31  of  ANSI/UL  1058. 


(q)  Test  of  exposure,  adhesion, 
abrasion,  and  removal  of  nameplate. 
Each  nameplate  on  a  system  must 
satisfy  sections  46  through  50  of  ANSI/ 
UL  1058. 

(r)  Further  tests.  Commandant  (G- 
MVl-3)  may  prescribe  further  tests,  if 
necessary,  to  approve  imique  or  novel 
designs. 

§  162.029-13    Inapactiona  a1  production. 

(a)fl)  Each  inspection  of  a  fixed  fire- 
extinguishmg  system  must  be  conducted 
in  accordance  with  this  section  and 
subpart  159.007  of  this  chapter. 

(2)  Commandant  [G-MVI-3)  may 
prescribe  such  further  inspections  as  it 
deems  necessary  to  maintain  control  of 
quahty  and  to  ensure  compUance  with 
the  requirements  in  this  subpart 

(b)  Each  manufacturer  and  each 
inspector  from  an  independent 
laboratory  shall  meet  beyond  the 
responsibilities  set  out  in  Part  159  of  this 
chapter,  the  following  as  apphcable: 

(1)  Manufacturer.  Each  manufacturer 
shall— 

(i)  Perform  all  tests  and  inspections  on 
each  lot  of  extinguishing-systems 
required  of  it  before  the  inspector 
performs  those  required  of  him: 

(ii)  Institute  procedures  to  maintain 
control  over  the  materials  used,  over  the 
manufacturing  of  the  systems,  and  over 
the  finished  systems; 

(iii)  Admit  the  inspector  and  any 
representative  of  the  Coast  Guard  to 
any  place  where  work  is  being  done  on 
system.s,  and  any  place  where  complete 
systems  are  stored; 

(iv)  Allow  the  inspector  and  any 
representative  of  the  Coast  Guard  to 
take  sam.pies  of  systems  for  tests 
prescnbed  by  thiS  subpart; 

(v)  Conduct  a  hydrostatic-pressure 
test  on  each  non-DOT  pressure-vessel  fe 
accordence  with  subsections  52.2 
through  52.4  of  ANSI/LT,  1058.  No 
pressure-vessel  that  fails  this  test  may 
be  used  in  an  approved  system.  This  test 
is  not  necessary  if  the  manufacforcr  of 
the  pressure-vessel  proves  that  a  test  of 
the  pressure-vessel  was  previously 
conducted  under  'J-iese  standards  and 
that  the  pressure-vessel  passed  this  lest. 
The  manufacturer  must  retain 
documentation  and  other  tangible  proof 
with  ihe  records  required  by  §  159  007- 
13  of  this  chapter  and 

(vi)  Conduct  a  test  of  leakage  on  each 
system  in  accordance  writh  subsections 
52.7  and  52.8  of  ANSI/UL  1058,  except 
that  the  leakage  rate  from  each  carbon- 
dioxide  system  must  not  exceed  the 
equivalent  rate  of  one  ounce  a  year  No 
system  that  fails  this  test  may  be  sold  as 
approved  by  the  Coast  Guard  until  it 
passes. 
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(2)  Independent  laboratory.  Each 
inspector  shall — 

(i)  During  each  inspection,  check  for 
noncompliance  with  manufacturer's 
procedure  for  quality  control; 

(ii)  At  least  once  every  calendar 
quarter,  conduct  or  supervise  a  test  of 
leakage  on  selected  systems  from 
inventory  in  compliance  with  paragraph 
{b)(l)(vi)  of  this  section; 

(iii)  At  least  once  every  calendar 
quarter,  conduct  or  supervise  a 
hydrostatic-pressure  test  of  one  non- 
DOT  pressure-vessel  chosen  at  random 
from  inventory  for  compliance  with 
paragraph  (b)(l)(v)  of  this  section;  and 

(iv)  At  least  once  every  six  months, 
-hoose  one  system  and  forward  it  to  the 
laboratory  for  corrosion  tests  under  salt- 
spray  exposure  in  accordance  with 
paragraph  (e)  of  S  162.02&-n  of  this 
part.  If  the  system  fails  this  test,  the 
inspector  may  select  two  more  systems, 
revised  to  correct  the  problem,  for  tests 
at  the  independent  laboratory.  If  either 
of  these  system  fails  any  of  these  tests. 
none  of  the  systems  in  inventory  may  be 
sold  as  approved  by  the  Coast  Guard. 

S  162.02»-15    Marlclng. 

Each  approved  system  must  bear  the 
following  markings  on  its  assembly  of 
cylinders  and  valves; 

(a)  Number  issued  by  the  Coast  Guard 
showing  approval. 

(b)  Carbon  dioxide,  or  type  of  halon. 

(c)  Operating-pressure  of  the  unit  at  70 
degrees  F. 

(d)  Range  of  temperature  allowable 
for  storage. 

(e)  Volume  of  the  largest  space  the 
system  is  designed  to  protect. 

(f)  Factory-test  pressure  of  the 
cylinder. 

(g)  Reference  to  the  appropriate  NFPA 
maintenance  standard. 

(h)  Reference  to  the  manufacturer  s 
instruction  manual  for  installation, 
operation,  and  maintenance. 

(i)  Weight  of  charge  and  gross  weight 
of  charged  assembly  of  cylinders  and 
valves. 

(j)  If  non-rechargeable,  a  statement 
such  as  "Non-refillable,"  or  equivalent 

(k)  Basic  instructions  for  periodic 
inspections,  including  the  loss  of  weight 
and.  if  applicable,  of  gauge-pressure, 
beyond  which  the  system  needs 
servicing. 

(1)  If  a  system  containing  carbon 
dioxide,  a  warning  that  carbon  dioxide 
in  concentrations  high  enough  to 
extinguish  fires  will  suffocate  people 

(m)  If  a  system  containing  halon,  a 
warning  that  by-products  of 
decomposing  halon  are  toxic. 

(nj  Manufacturer's  name,  and 
identifying-number  of  part  or  model. 


(o)  Markings  required  by  subsections 
53.4  and  53  5  of  ANSI  'UL  1058. 

§162.029-17    Pfoceduras  for  approval. 

(a)  Subpart  159.005  of  this  chapter 
contains  procedures  for  approval.  Each 
manufacturer  shall  follow  them  except 
as  modified  by  this  section. 

(b)  Each  manufdrturer  shall  submit  to 
Commandant  |G-MVl-3i.  with  the 
application  for  preapproval  review,  two 
sets  of  plans  containing  a  bill  of 
materials. 

(c)  Each  manufacturer  shall  submit  to 
Commandant  (G-MVI-3).  with  the 
application  for  preapproval  review,  two 
copies  of  a  draft  of  the  instruction 
manual  for  installation,  operation,  and 
maintenance. 

(d)  The  plans  submitted  with  the 
recognized  laboratory's  test  report  must 
include  the  items  listed  in  paragraphs 
(a)(1)  and  {a](4)  of  §  159.005-12  of  this 
chapter  and  must  include  a  bill  of 
materials. 

(ej  When  asked  by  Commandant  (G- 
MVI-3),  each  manufacturer  shall  submit 
a  sample  svstem  for  preapproval  review. 

§  162.029-19    Independent  laboratories. 

The  Coast  Guard  has  accepted  the 
following  independent  laboratories  for 
conducting  the  tests  and  examinations 
required  by  this  subchapter; 

(a)  Underwriters  Laboratories,  Inc.,  of 
333  Pfingstein  Road,  Northbrook.  Illinois 
60062. 

(b)  Factory  Mutual  Research 
Corporation,  of  1151  Boston-Providence 
Turnpike.  Norwood.  Massachusetts 
02062. 

(c)  Underwriters  Laboratories  of 
Canada,  of  7  Grouse  Road,  Scarborough, 
Ontario,  MIR  3A9,  Canada. 

Dated:  October  3. 1990. 
|.D.  Sipes. 

Rear  Adm,ral.  U.S.  Coast  Guard  Chief.  Office 
of  Manne  Safety,  Security  and  Environmental 
Protection. 
[FR  Doc.  91-420  Filed  1-8-91  ;8;45am] 

WLUNQ  CODE  4«10-t4 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
RIN  0648-AC85 

Ocean  Salmon  Fisheries  oft  the  Coasts 
of  Washington.  Oregon,  and  California 

AQENCy:  National  Marine  Fisheries 
Service  (NMF'Sj.  NCAA.  Commerce 
ACTION:  .Notice  of  availahiiity  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 


summary:  NOAA  issues  th.s  notice  that 
the  Pacific  Fishery  Management  Council 
has  submitted  Amendment  10  to  the 
Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California  (FMP)  for  review 
by  the  Secretary  of  Commerce.  Written 
comments  are  invited  from  the  public. 
Copies  of  the  amendment  may  be 
obtained  from  the  address  below. 
DATES:  Comments  will  be  accepted  until 
February  27, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Rolland  A.  Schmitten,  Director. 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE.,  BIN  C15700.  Seattle,  WA 
98115-0070:  or  E.  Charles  FuUerton, 
Director,  Southwest  Region,  NMFS,  300 
S.  Ferry  Street,  Terminal  island,  CA 
90731-7415,  Copies  of  Amendment  10 
are  available  from  the  Pacific  Fishery 
Management  Council,  Metro  Center, 
suite  420,  2000  SW.  First  Avenue, 
Portland,  OR  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  (Northwest  Region. 
NMFS),  206-52&-6140;  Rodney  R. 
Mclnnis  (Southwest  Region.  NMFS)  213- 
514-6199;  or  Lawrence  D.  Six  (Pacific 
Fishery  Management  Council).  503-221- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
(Magnuson  Act),  requires  that  a 
Regional  Fishery  Management  Council 
submit  any  amendment  to  a  fishery 
managem.ent  plan  it  has  prepared  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receipt  of  the  amendment,  immediately 
publish  a  notice  stating  that  the 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  the  comments  received  from 
the  public  during  the  review  and  before 
deciding  whether  to  approve  the 
amendment  for  implementation. 

Amendment  10  to  the  FMP  proposes 
to;  (1)  Modify  the  method  for  inseason 
reallocation  of  coho  salmon  south  of 
Cape  Falcon,  Oregon,  to  help  assure 
achievement  of  the  Council's 
recreational  season  duration  objectives 
and  still  allow  the  commercial  fishery 
an  opportunity  to  harvest  any  available 
reallocation;  (2)  modify  and  clarify  the 
criteria  which  guide  ocean  harvest 
allocation  for  the  non-treaty  commercial 
and  recreational  fisheries  north  of  Cape 
Falcon,  including  inseason  and 
geographic  deviations  from  the 
allocation  schedule;  and  (3)  define 
overfishing  based  on  the  spawning 
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escapement  goals  for  chinook  and  coho 
salmon  stocks  specified  in  the  FMP.  The 
inclusion  of  an  overfishing  definition  is 
required  by  50  CFR  part  602  (Guidelines 
for  Fishery'  Management  Plans)  as 
revised  July  24. 1989  (54  FR  30826). 

An  environmental  assessment 
(required  under  the  National 
Environmental  Policy  Act)  and  a 
regulatory  impact  review/initial 


regulatory  flexibility  analysis  (required 
under  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act)  are 
incorporated  in  Amendment  10.  All  are 
available  for  public  review  as  noted 
above. 

The  receipt  date  for  Amendment  10 
was  December  29, 1990.  Proposed 
regulations  to  implement  Amendment  10 
lire  scheduled  to  be  filed  with  the  Office 


of  the  Federal  Register  within  15  days 
after  the  receipt  date 

Authority:  16  U.S  C  1801  e:  feq. 

Da'pcl   janua->  3.  1991 
Richard  H.  Schaefef. 

Director  of  Office  of  F:sheries.  Const^rvouon 
and  Management.  Natirr^al  Marine  Fn-heries 
.Se.Ticf 

|FR  Doc,  91-453  Filed  1-^?1.  1:03  pmj 
BlUiNG  COOC  3ei0-22-«l 
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ACTION 

Drug  Alliancs;  Fund  Availability  and 
D«fnonstratlon  Grants 

action:  Notice  of  availability  of  funds. 

ACnON,  the  federal  domestic 
volunteer  agency,  announces  the 
availability  of  funds  during  fiscal  year 
1991  for  Drug  Alliance  grants  under  the 
Special  Volunteer  Programs  authorized 
by  the  Domestic  Volunteer  Service  Act 
of  1973,  as  amended  (Pub.  L  93-113. 
Title  1.  part  C:  42  U.S.C.  4992). 

ACTION,  historically  a  principal 
source  of  volunteer  leadership  in 
America,  has  been  mandated  by  the 
President  and  Congress  to  confront  the 
crisis  of  illegal  drug  use  by  youth  by 
supporting  innovative  prevention 
programs  that  use  volunteer  resources  at 
the  local  level  to  respond  to  this  crisis. 
Volunteers  of  all  ages  and  from  every 
segment  of  the  community  can  make 
vital  contributions  to  illegal  drug  use 
prevention  and  awareness-raising 
programs.  Therefore,  ACTION  intends 
to  support  programs  which  encourage 
and  sustain  the  spirit  of  voluntarism  as 
a  weapon  In  America's  fight  against 
illegal  dr\ig8. 

The  best  strategy  to  combat  illegal 
drug  use  by  youth  is  to  prevent  it  from 
starting.  Effective  prevention  requires 
the  involvement  of  every  segment  of  the 
community  in  delivering  and  reinforcing 
clear  and  consistent  "no  use"  messages. 
Because  no  single  approach  will  work  in 
every  locale,  ACTION  has  supported 
and  promoted  a  wide  range  of  models 
using  volunteers  of  all  ages  to  stop  the 
use  of  illegal  drugs  by  youth.  The  search 
continues  for  new  approaches  or 
models,  as  well  as  for  strategies  to 
adapt  existing  models  to  individual 
communities.  There  is  particular  need 
for  such  programming  in  many  inner  city 
neighborhoods  and  rural  low-income 
communities.  The  needs  in  such 
communities  that  may  be  met  through 
voluntary  service  are  great,  and  the 


youth  who  live  in  these  areas  are 
generally  considered  at  extremely  high 
risk  of  becoming  involved  with  illegal 
drugs. 

Local  community  and  youth  serving 
organizations  are  in  a  unique  leadership 
position  to  provide  meaningful 
structured  volunteer  programs  which 
focus  on  preventing  illegal  driig  use 
among  youth.  Such  local  organizations 
have  demonstrated  in  the  past  that  they 
are  best  able  to  address  community 
problems  such  as  drug  use  among  youth 
because  they  are  closest  to  the  problem 
and  have  the  greatest  stake  in  solving  it. 
Also,  they  are  most  able  to  include 
parents  and  youth  in  the  planning  and 
implementation  of  programs  to  combat 
Illegal  drug  use  by  youth — a  strategy 
increasingly  recognized  as  critical  to  a 
project's  ultimate  effectiveness. 

There  is  growing  recognition  of  the 
importance  of  involving  youth  in  illegal 
drug  use  prevention  activities.  In 
particular,  youth  volunteers,  in  either 
cross-age  or  peer  support  projects,  have 
demonstrated  that  they  are  able  to 
positively  effect  the  lives  and  actions  of 
at-risk  youth.  In  addition  to  being  of 
value  to  the  community,  however,  the 
volunteers  themselves  receive 
significant  benefits  from  providing 
service  to  others.  This  new  sense  of 
involvement  and  accomplishment  can 
result  in  significant  personal 
development. 

In  summary,  America's  youth,  who  are 
often  confronted  by  peer  pressure  and 
other  encouragement  to  use  illegal 
drugs,  constitute  the  most  important 
target  for  anti-drug  programming.  Drug- 
free  youth  also  constitute  a  tremendous 
resource  for  a  community's  drug 
prevention  educational  effort.  There  is  a 
critical  need  for  communities  to  develop 
programs  which  will  tap  this  resource 
and  provide  opportunities  for  drug-free 
youth  to  become  leaders  and  role 
models  to  help  counter  peer  pressure  to 
use  illegal  drugs.  And.  their  impact  must 
be  evaluated  for  potential  replication  by 
others.  This  announcement  solicits 
innovative  proposals  which  respond  to 
this  need. 

A.  Eligible  Strategy 

Local  community  and  youth  serving 
organizations  are  encouraged  to  submit 
proposals  to  implement  the  following 
strategy  by:  (a)  Expanding  an  existinf, 
program,  or  (b)  developing  a  new 
program. 


Strategy.  The  ideal  program  will 
establish  structured  non-stipended 
volunteer  opportunities,  including 
summertime  activities,  that  provide 
illegal  drug  use  prevention  education 
and  activities  for  youth  program 
participants.  It  will  involve  parents, 
make  extensive  use  of  non-stipended 
volunteers  in  its  operation,  and  target 
youth  at  high  risk  of  becoming  involved 
in  the  use  of  illegal  drugs,  especially 
youth  from  low-income  communities  in 
both  inner  city  neighborhoods  and  rural 
settings.  There  should  be  special 
emphasis  on  the  recruitment  of 
volunteers  who  live  in  the  community 
being  served  by  the  project. 

The  program  must  include  a  specific 
curriculum  which  describes  the  harmful 
consequences  of  illegal  drug  use  and 
teaches  peer  pressure  resistance  and 
refusal  skills.  This  curriculum  should  be 
structured  with  a  specific  number  of 
hours  of  illegal  drug  use  prevention 
education  provided  on  a  regular 
schedule  for  program  participants.  The 
involvement  of  other  drug  prevention 
educational  resources  from  the 
community  is  encouraged. 

Finally,  ACTION  is  required  to 
provide  for  the  evaluation  of  Drug 
Alliance  grants  which  exceed  $10,000. 
Adequate  evaluation  and 
documentation  of  "lessons  learned"  will 
facilitate  replication  and  adaptation  of 
effective  strategies  in  other  communities 
and  will  add  to  the  body  of  knowledge 
about  drug  prevention. 

B.  Eligible  Applicants 

Only  applications  from  private  non- 
profit incorporated  organizations  and 
public  agencies  will  be  considered.  Such 
organizations  may  include,  but  are  not 
limited  to,  local  coalitions  or  councils 
dedicated  to  the  prevention  of  illegal 
drug  use,  volunteer  groups,  religious 
organizations,  local  government 
agencies,  fraternities,  sororities  and 
youth  serving  organizations.  Priority  will 
be  given  to  applicants  that  have  not 
previously  received  Drug  Alliance  funds. 

Any  applicant  that  does  not  adhere  to 
a  strict  policy  of  the  non-use  of  illegal 
drugs  will  not  be  eligible  for 
consideration.  Furthermore,  an 
application  will  be  deemed  ineligible  if 
it  refers  to  philosophy,  proposed 
activities,  training  or  educational 
materials  that  advocate  the  tolerance  of 
the  initial  or  responsible  use  of  any 
illegal  drug,  and/or  the  illegal  use  of  any 
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legal  drug.  This  issue  must  be  addressed 
in  the  application. 

C.  Available  Funds  and  Scope  of  the 
Grant 

The  amount  of  a  grant  may  not  be 
larger  than  $40,000.  A  50%  non-federal 
match  of  salaries  and  fringe  benefits  is 
mandatory.  Other  evidence  of  local, 
public  and  private  sector  support 
(financial  and  in-kind}  is  also 
encouraged  and  will  be  considered  in 
the  decision  making  process. 

Applicants  should  specify  the  sources 
and  nature  of  in-kind  and  other  non- 
federal contributions.  These 
contributions  must  be  deemed  allowable 
costs  in  accordance  with  ACTION 
requirements  and  be  supported  by  a 
detailed  budget  narrative  listing  the 
source  of  that  support  and  the  formula 
used  to  compute  those  costs. 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants  or  to  obligate 
any  specific  amount  of  money  for  these 
grants.  Projects  funded  under  this 
announcement  may  receive  funds  for  a 
grant  oeriod  not  to  exceed  12  months. 

D.  General  Criteria  for  Grant  Review 
and  Selection 

Grant  applications  will  be  reviewed 
and  evaluated  based  on  the  criteria 
outlined  below.  They  must  also  conform 
to  the  instructions  included  in  the 
application.  Grant  applicants  with 
demonstrated  competence  in  conducting 
youth  volunteer  programs  will  be  given 
preference. 

1.  Clear  statement  of  need  that 
includes  both  an  analysis  of  the  type 
and  extent  of  the  problem  to  be 
addressed  by  the  project  and  an 
overview  of  the  applicant's 
qualifications  to  meet  that  need. 

2.  Ability  and  plans  to  develop  or 
expand  an  illegal  drug  use  prevention 
program  for  high-risk  youth  that 
includes  information  about  the  harmful 
consequences  to  health  resulting  from 
such  use. 

3.  Ability  and  plans  to  involve  at-risk 
youth  and  parents  in  developing  and 
implementing  a  prevention  program, 
including  involvement  in  developing  the 
application, 

4.  Thoroughness  and  feasibility  of 
plans  for  recruiting  and  training 
volunteers. 

5.  Realistic  plans  to  continue  project 
activities  beyond  the  end  of  the 
ACTION  grant. 

6.  Thoroughness  and  feasibility  of 
plans  to  work  with  other  local  agencies 
and  organizations  and  existing  drug 
prevention  coalitions  to  implement  the 
program.  At  least  three  current  letters 
from  local  organizations  or  individuals 


evidencing  intent  to  cooperate  with 
applicant  in  developing  and/or 
implementing  project  must  be  submitted. 

7.  Carefully  formulated  time-phased 
■Work  Plan  (using  form  in  application) 
that  provides  measurable  objectives  and 
appropriate  activities  for  achieving 
objectives,  including  continuation  of  the 
project. 

8.  Evidence  of  pubhc  and  private 
sector  support  (financial  and  in-kind). 
The  amount  and  type  of  matching 
support  will  be  considered  in  the 
decision-making  process. 

9.  Detailed  description  of  methods  to 
be  used  in  evaluating  the  impact  of  the 
program  on  the  illegal  drug  abuse 
problem  in  the  community.  Failure  to 
address  this  criteria  will  result  in 
rejection  of  the  application. 

E.  The  Associate  Director  of  Domestic 
and  Anti-Poverty  Operations  may  use 
additional  factors  in  choosing  among 
applicants  who  meet  the  minimum 
criteria  specified  above,  such  as: 
1  Geographic  distribution; 

2.  Applicant's  access  to  alternate 
resources, 

3.  Allocation  of  Drug  Alliance  resources 
in  relation  to  other  ACTION  funds; 

F.  Application  Review  Process 

Applications  submitted  under  this 
announcement  will  be  reviewed  and 
evaluated  by  respective  ACTION  State 
and  Regional  Offices  and  ACTION'S 
Program  Demonstration  and 
Development  Division.  ACTION'S 
Associate  Director  for  Domestic  and 
Anti-Poverty  Operations  will  make  the 
final  selection.  ACTION  reserves  the 
right  to  ask  for  evidence  of  any  claims  of 
past  performance  or  future  capabiHty. 

G.  Application  Submission  and  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  be 
submitted  to  the  appropriate  ACTION 
State  Office  no  later  than  5  p.m.  local 
standard  time  on  Monday,  February  25, 
1991.  Only  those  applications  that 
include  a-g  listed  below,  and  h-j  (if 
required),  and  are  received  at  the 
appropriate  ACTION  State  Office  by  5 
p.m.  local  standard  time  on  this  date 
will  be  eligible.  Incomplete  applications 
will  not  be  considered  for  funding. 

All  grant  applications  must  consist  of: 

a.  Application  for  Federal  Assistance 
(ACTION  Form  A-1036)  with  narrative 
budget  justification,  a  need  statement,  a 
narrative  of  project  goals  and 
objectives,  a  detailed  Work  Plan  and 
Assurances. 

b.  Signed  and  dated:  Certification 
Regarding  Drug-Free  Workplace 
Requirements. 

c.  Signed  and  dated:  Certification 
Regarding  Debarment,  Suspension,  and 


Other  Responsibility  Matters  Primary 
Covered  Transactions. 

d.  Current  resume  of  the  candidate  for 
the  position  of  project  director,  if 
available,  or  the  current  resume  of  the 
director  of  the  applicant  agency  or 
project. 

e.  Organization  chart  of  the  applicant 
organization  showing  how  the  project  is 
related  to  the  organization  and  how 
participating  affiliates  are  related  to  the 
organization. 

f  List  of  the  current  board  of  directors 
showing  their  names,  addresses  and 
organizational  and  professional 
affiliations. 

g.  Three  current  letters  of  support 
from  local  community  organizations  or 
individuals  attesting  to  the  applicant's 
ability  to  meet  the  criteria  contained  in 
Section  D  and  evidencing  intent  to 
cooperate  with  applicant  in  the 
development  and  implementation  of  the 
project. 

i.  Articles  of  Incorporation,  including 
the  state  seal  and  signature  of  approving 
official. 

j.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  which 
should  be  made  through  documentation. 

Items  h.  i  and  j  above  are  not  required 
for  public  agencies  of  state  and  local 
government. 

To  receive  an  application  kit,  please 
contact  the  appropriate  ACTION  State 
Program  Office.  Below  is  an  address  list 
of  ACTION  Regional  Offices,  along  with 
the  addresses  and  telephone  numbers  of 
the  ACTION  State  Program  Office  under 
their  jurisdiction. 

Region  I 

ACTION  Regional  Office.  10  Causeway 
Street.  Room  473.  Boston.  MA  02222- 
1039,  617/565-7001 
ACTION  State  Office,  Abraham  Ribicoff 
Fed.  Bldg.,  450  Main  St.,  Rm.  524, 
Hartford,  CT  0610^-3002.  203/240-3237 
Maine 
ACTION  State  Office,  U.S.  Cotirt 
House.  Rm.  305,  76  Peari  Street, 
Portland.  ME  04101-4188,  207/780- 
3414 
Massachusetts 
ACTION  State  Office.  10  Causeway 
Street,  Room  473.  Boston.  MA 
02222-1039.  617/565-7018 
New  Hampshire/Vermont 
ACTION  State  Office.  Federal  Post 
Office  &  Courthouse.  55  Pleasant 
Street.  Rm.  223,  Concord.  NH  03301- 
3939.  603/225-1450 
Rhode  Island 
ACTION  State  Office.  )ohn  O. 
Pastore,  Federal  Building.  Two 
Exchange  Terrace.  Room  232, 
Providence.  RI  02903-1758,  401 /52a- 
5424 
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Region  II 

ACTION  Regional  Office.  6  World 
Trade  Center.  Room  758.  New  York. 
NY  10048-0206,  212/466-3481 
ACTION  State  Ofrice,  402  East  State  St.. 
Room  428,  Trenton.  N|  08608-1507, 
609/989-2243 
Metropolitan  New  York 
ACTION  State  Office,  6  World  Trade 
Center.  Room  758.  New  York.  NY 
10048-0206,  212/466-4471 
Upstate  New  York 
ACTION  State  Office,  US 
Courthouse  ft  Federal  BldR  ,  445 
Broadway,  Room  103,  All)any,  NY 
12207-2923,  518/472-3664 
Puerto  Rico/Virgin  Islands 
ACTION  State  Office.  Fredprico 
DeCetau  Federal  Office  IM^  . 
Carlos  Chardon  Avenue,  Suite  G49 
Hato  Rey,  PR  00917-2241,  809/766- 
5314 

Region  III 

ACTION  Regional  Office.  U.S.  Customs 
House.  2nd  ft  Chestnut  St ,  Rm  108, 
Philadelphia,  PA  19106-25)12,  215/597- 
9<J72 
ACTION  Slate  Office,  Federal  Building. 
Room  372-D,  600  Federal  Place, 
Louisville.  KY  40202-2230,  502/582- 
6384 
Delaware /Mary  land 
ACTION  State  Office,  Federal 
Building.  31  Hopkins  Pl.iza.  Room 
1125,  Baltimore,  MI)  21201  2814. 
301/962-4443 
Ohio 
ACTION  State  Oificc,  Uneque  Tower. 
Room  304A.  50  W  Droad  Street, 
Columbus,  OH  4;i215.  614/469-7441 
Pennsylvania 

ACTION  Slate  Office,  US  Customs 
House,  Room  108.  2nd  &  Chestnut 
Streets,  Philadelphia.  PA  19106- 
2908,  215/597-3543 
Virgirua/Uist.  of  Columbia 
ACTION  Stale  Office,  400  North  flth 
St,  Rm.  1119,  P.O  Box  10066, 
Richmond,  VA  23240-1832,  804/771- 
2197 
West  Virginia 

ACTION  Slate  Office,  603  Morris 
Street,  2nd  Floor.  Charleston,  WV 
25301-1409,  304/347-524ti 

Region  rV 

ACTION  Regional  Office,  101  Marietta 
St.,  NW..  Suite  1003,  Atlanta,  CA 
30323-2301,  404/331-2859 

ACTION  State  Office,  Beacon  Ridge 
Tower,  Room  770.  600  Beacon 
Parkway  West.  Birmingham,  AL 
35209-3120.  205/731-1908 

Florida 
ACTION  Slate  Office.  3165  McCrory 
Street.  Suite  115,  Orlando,  PL  32803- 
3750,  407/648-6117 


Georgia 
ACTION  Slate  Office.  75  Piedmont 
Ave  NE.,  Suite  412,  Atlanta,  GA 
30303-2587,  404/331-4646 
Mississippi 
ACTION  State  Office.  Federal 
Building,  Rm.  1005-A,  100  West 
Capital  Street.  Jackson.  MS  3926»- 
1092.601/965-5664 
North  Carolina 
ACTION  Stale  Office,  Federal 
Building,  P.O.  Century  Station.  300 
Fayetteville  Street  Mall.  Rm.  131. 
Raleigh.  NC  27601-1739.  919/856- 
4731 
South  Carolina 
ACTION  State  Office.  Federal 
Building.  Room  872. 1835  Assembly 
Street.  Columbia.  SC  29201-2430 
803/765-5771 
lennessee 
ACTION  Stale  Office.  265 
Cumberland  Bend  Drive.  Nashville. 
TN  37228.  615/736-5561 

Region  V 

ACTION  Regional  Office.  175  West 
Jackson  Blvd..  Suite  1207,  Chicago,  11. 
60604-3964,  312/353-5107 
ACTION  Stale  Office.  175  West  Jackson 
Blvd.,  Suite  1207.  Chicago,  IL  60604- 
3964.  312/353-3622 
Indiana 
ACTION  Slate  Office.  46  East  Ohio 
Street,  Room  457,  Indianapolis,  IN 
46204-1922,  317/226-6724 
Iowa 
ACTION  State  Office,  Federal 
Building,  Rm.  722,  210  Walnut,  Des 
Moines,  lA  50309-2195,  515/284- 
4816 
Michigan 
ACTION  Slate  Office,  Federal 
Building,  Room  658,  231  West 
Lafayette  Blvd.,  Detroit.  Ml  48226- 
2799,  313/226-7848 
Minnesota 
ACTION  State  Office.  431  South  7lh 
Street.  Room  2480.  Minneapolis.  MN 
55415.  612/334^083 
Wisconsin 
ACTION  State  Office,  517  East 
Wisconsin  Ave..  Room  601. 
Milwaukee.  WI  53202-4507.  414/ 
291-1118 

Region  VI 

ACTION  Regional  Office.  1100 
Commerce,  Rm,  6B11.  Dallas.  TX 
75242-0696.  214/767-9494 
ACTION  Slate  Office,  Federal  Building. 
Room  2506.  700  West  Capitol  Street, 
Little  Rock.  AR  72201-3291.  501/378- 
5234 
Kansas 
ACTION  State  Office,  Federal 
Building.  Room  248.  444  S.E.  Quincy. 
Topeka.  KS  66603-3501.  913/295- 
2540 


Louisiana 
ACTION  Stale  Office,  626  Main 
Street,  Suite  102,  Baton  Rouge,  LA 
70801-1910,  504/389-0471 
Missouri 

ACTION  State  Office,  Federal  Office 
Building.  911  Walnut,  Room  1701, 
Kansas  City,  MO  64106-2009.  816/ 
426-5256 
New  Mexico 
ACTION  State  Office,  First  Interstate 
Plaza,  125  Lincoln  Avenue,  Suite 
214-B,  Santa  Fe,  NM  87501,  505/ 
988-6577 
Oklahoma 

ACTION  State  Office,  200  NW  5lh, 
Suite  912,  Oklahoma  City,  OK 
73102-6093,  405/231-5201 
Texas 

ACTION  Slate  Office.  611  East  Sixth 
Street,  Suite  404,  Austin,  TX  78701- 
3747,  512/482-.5671 

Region  Vlil 

ACTION  Regional  Office,  Executive 
Tower  Building,  1405  Curtis  Street, 
Suite  2930,  Denver.  CO  80202-2349, 
303/844-2671 
ACTION  Stale  Office,  Columbia  Bldg.. 
Room  301, 1845  Sherman  Street, 
Denver,  CO  80203-1167,  303/866-1070 
Wyoming 

ACTION  Stale  Office,  Federal 
Building,  Room  8009,  2120  Capitol 
Avenue,  Cheyenne,  WY  82001-3649, 
307/772-2385 
Montana 

ACTION  State  Office,  Federal  Office 
Bldg.,  Drawer  10051,  301  South  Park; 
Rm.  192,  Helena,  MT  59626-0101. 
406/449-5404 
Nebraska 
ACTION  State  Office,  Federal  Bldg.. 
Room  293, 100  Centennial  Mall 
North,  Lincoln,  NE  68508-3896,  402/ 
437-5493 
North  &  South  Dakota 
ACTION  Slate  Office,  Federal 
Building,  Room  213,  225  S.  Pierre 
Street,  Pierre,  SD  57501-2452,  605/ 
224-5996 
Utah 
ACTION  State  Office,  US.  Post  Office 
&  Courthouse,  350  South  Main  St., 
Room  484,  Salt  Lake  City,  UT  84101- 
2198,  801/524-5411 

Region  IX 

ACTION  Regional  Office,  211  Main 

Street,  Rm.  530,  San  Francisco,  CA 

94105-1914,  415/744-3013 
ACTION  Slate  Office,  522  North 

Central,  Room  205-A.  Phoenix.  AZ 

85004-2190,  602/379-4825 
California 

ACTION  State  Office,  211  Main 
Street,  Room  534,  San  Francisco,  CA 
94105-1914,  415/744-3015 
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ACTION  State  Office.  Federal  Bldg.. 
Room  14218, 11000  Wilshire  Blvd., 
Los  Angeles.  CA  90024-3671.  213/ 
575-7421 
Hawaii/Guam/America  Samoa 

ACTION  Stale  Office.  Federal 
Building.  Room  6326,  300  Ala  Moana 
Boulevard,  P.O.  Box  50024, 
Honolulu,  HI  96850-0001,  808/541- 
2832 
Nevada 

ACTION  State  Office,  4600  Kietzke 
Lane,  Suite  E-141,  Reno,  NV  89502- 
5033.  702/784-5314 

Region  X 

ACTION  Regional  Office,  Federal  Office 
Building.  909  First  Avenue.  Ste,  3039. 
Seattle,  WA  98174-1103,  206/442-4520 
ACTION  State  Office.  304  North  8lh 
Street.  Room  344.  Boise,  ID  83702,  208/ 
334-1707 
Alaska 
ACTION  State  Office,  Suite  3039, 
Federal  Office  Bldg.,  909  First 
Avenue,  Seattle,  WA  98174-1103. 
206/442-1558 
Oregon 
ACTION  State  Office.  Federal  Bldg.. 
Room  647.  511  NW  Broadway. 
Portland.  OR  97209-3416.  503/326- 
2261 
Washington 
ACTION  State  Office.  Suite  3039. 
Federal  Office  Bldg..  909  First 
Avenue,  Seattle.  WA  98174-1103. 
206/442^975 

Signed  at  Washington,  DC  this  3rd  day  of 
January  1991. 
|ane  A.  Kenny, 
Director. 

[FR  Doc.  91-474  Filed  1-8-91;  8:45  am] 
BILUNQ  COOC  6050-2«-M 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary   . 

Modification  of  Tariff-Rate  Quota 
Amount  For  Certain  Imported  Sugars, 
Syrups,  and  Molasses 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  increases  from 
1,725.000  metric  tons,  raw  value,  to 
2,100.000  metric  tons,  raw  value,  the 
total  amount  of  sugars,  syrups  and 
molasses  that  may  be  entered,  or 
withdrawn  from  warehouse,  for 
consumption  under  subheadings 
1701.11.01.  1701.12.01, 1701.91.21, 
1701.99.01.  1702.90.31,  1806.10.41.  and 
2106.90.11  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
during  the  period  October  1, 1990 
through  September  30. 1991. 


EFFECTIVE  DATE:  January  8,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Cleveland  Marsh  (Team  Leader.  Import 
Quota  Programs).  (202)  447-2916. 
SUPPLEMENTARY  INFORMATION:  The 

Secretary  of  Agriculture  (Secretary),  by 
notice  dated  October  19, 1990  (55  FR 
43392),  established  a  tariff-rate  quota 
amount  of  up  to  1,725,000  metric  Ions, 
raw  value,  of  certain  sugars,  syrups  and 
molasses  which  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  during  the  period  October 
1, 1990  through  September  30, 1991.  This 
quota  amount  was  established  pursuant 
to  the  authority  vested  in  the  Secretary 
by  paragraph  (a)  of  additional  U.S.  note 
3  to  chapter  17  of  the  HTS.  as  modified 
by  Presidential  Proclamation  No.  6179  of 
September  13, 1990  (55  FR  38293) 
(Paragraph  3(a)). 

Paragraph  3(a)  provides,  in  relevant 
part,  as  follows:  (i)  The  total  amount  of 
sugars,  syrups  and  molasses  entered,  or 
withdrawn  from  warehouse  for 
consumption,  under  subheadings 
1701.11.01, 1701.12.01, 1701.91.21, 
1701.99.01,  1702.90.31. 1806.10.41,  and 
2106.90.11,  during  such  period  as  shall 
be  established  by  the  Secretary  of 
Agriculture  (hereinafter  referred  to  as 
"the  Secretary"),  shall  not  exceed  in  the 
aggregate  an  amount  (expressed  in 
terms  of  raw  value)  as  shall  be 
established  by  the  Secretary.  The 
Secretary  shall  determine  such  total 
amount  as  will  give  due  consideration  to 
the  interests  in  the  U,S.  sugar  market  of 
domestic  producers  and  materially 
affected  contracting  parties  to  the 
General  Agreement  on  Tariffs  and 
Trade.  Such  total  amount  shall  consist 
of  (1)  a  base  quota  amount,  and  (2)  an 
amount  reserved  for  the  importation  of 
specialty  sugars  as  defined  by  the 
United  States  Trade  Representative,  to 
be  allocated  by  the  United  States  Trade 
Representative  in  accordance  with 
paragraph  (b)(i)  of  this  note. 

(ii)  The  Secretary  may  modify  any 
quantitative  limitations  (including  the 
time  period  for  which  such  limitation  are 
applicable)  which  have  previously  been 
established  under  this  paragraph,  if  the 
Secretary  determines  that  such  action  or 
actions  are  appropriate  to  give  due 
consideration  to  the  interests  in  the  U.S. 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties 
of  the  General  Agreement  on  Tariffs  and 
Trade. 

The  provisions  of  Paragraph  3(a){ii) 
authorize  the  Secretary  to  modify  the 
tariff-rale  quota  amount  of  1.725.000 
metric  tons,  raw  value,  previously 
established  under  Paragraph  3(a)(i)  for 
the  period  October  1, 1990  through 
September  30. 1991,  if  he  determines  that 


such  action  is  appropriate  to  give  due 
consideration  to  the  interests  in  the  U.S. 
sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  General  Agreemeni  on  Tariffs  and 
Trade  (GATT). 

Notice 

Notice  is  hereby  given  that  I  have 
determined,  in  accordance  with 
paragraph  (a)  of  additional  U.S  Note  3 
to  chapter  \7  of  the  HTS,  that  the  tariff- 
rate  quota  amount  established  by  the 
notice  of  October  19, 1990  shoud  be 
modified  and  that  a  total  amount  of  up 
to  2,100,000  metric  tons,  raw  value,  of 
sugars,  syrups,  and  molasses  described 
in  subheadings  1701.11.01, 1701.12.01, 
1701.91.21.  1701.99.01.  1702.90.31. 
1806.1041.  and  2106.90.11  of  the  HTS 
may  be  entered,  or  withdrawn  from 
warehouse,  for  consumption  dunng  the 
period  from  October  1. 1990  through 
September  30. 1991. 1  have  further 
determined  that  the  base  quota  amount 
is  2.031.000  metric  tons,  raw  value;  the 
amount  reserved  for  the  importation  of 
specialty  sugars  is  1.815  metric  tons,  raw 
value;  and  4.877  metric  Ions,  raw  value, 
are  reserved  as  a  quota  adjustment 
amount  to  be  allocated  by  the  United 
States  Trade  Representative. 

I  have  also  determined  that  such  total 
amount  will  give  due  consideration  to 
the  interests  in  the  United  States  sugar 
market  of  domestic  producers  and 
materially  affected  contracting  parties 
to  the  General  Agreement  on  Tariffs  and 
Trade. 

Signed  at  Washington,  DC  on  January  3, 
1990, 

Clayton  Yeutter, 
Secretary  of  Agriculture. 
[FR  Doc  91-129  Filed  1-&-91;  8:45  am] 

BILUNG  COOE  3410- lO-M 


Cooperative  State  Research  Service 

Joint  Council  on  Food  and  Agricultural 
Sciences;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972.  (Pub. 
L.  92^63.  86  Stat.  770-776).  the  Office  of 
Grants  and  Program  Systems. 
Cooperative  State  Research  Service, 
announces  the  following  meeting; 

Name:  Joint  Council  on  Food  and 
Agricultural  Sciences. 

Date:  January  23-25. 1991. 

Time: 
1  p.m. — 5  p.m..  January  23. 1991. 
8  a.m — 5  p.m..  January  24,  1991. 
8  a.m.— 12  noon.  January  25, 1991. 

Place:  Omni  Shoreham  Hotel," 
Washington.  DC. 
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Type  of  Meeting:  Open  lo  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit. 

Co/n/nente.- The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  below. 

Purpose:  The  purposes  of  the  meeting 
are  to:  Discuss,  select,  and  rank 
priorities  for  the  mandated  loint  Council 
Report,  Fiscal  Year  1993  Priorities  for 
Research.  Extension,  and  Higher 
Education;  become  familiar  with  the 
Food  Animal  Production  Medicine 
Consortium:  An  Interinslitutional 
Species-Specific  Food  Animal 
Production  Medicine  Program;  learn 
about  specific  rural  community  and 
rural  development  research  being 
conducted  via  the  Furd  Foundation  and 
the  Aspen  Institute;  exchange 
information  with  Council  constituent 
group  representatives  concerning  recent 
activities;  delve  further  into  the  issues  of 
intellectual  property,  patenting,  and  the 
impacts  upon  information  and 
knowledge  flow;  update  Council 
knowledge  of  activities  resulting  from 
the  National  Research  Council's 
recommendations  pertaining  to  forestry 
research,  and  on  forestry  research 
pertaining  to  global  climate  change. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  Mark  R.  Bailey. 
Executive  Secretary.  Joint  Council  on 
Food  and  Agricultural  Sciences,  room 
302,  Aerospace  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-2200.  Telephone  (202)  401- 
4662. 

Done  in  Washington,  DC  this  2Ut  day  of 
December  1990. 
|ohn  Patrick  |ordaa. 

Administrator. 

|KR  Doc  91^30  Filed  1-8-91  8  45  amj 

BtUiNQ  COOE  S4t0-n-M 


Forest  Service;  Soutti  Fork  of  the 
Trinity  WHd  end  Scenic  River 
Management  Plan,  Shasta-Trinity  and 
Six  Rivers  National  Forests 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement, 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  for  the  South  Fork  of  the 
Trinity  Wild  and  Scenic  River 
Management  Plan.  The  South  Fork  of  the 
Trinity  is  located  on  the  Shasta-Trinity 
and  Six  Rivers  National  Forests,  in 
Humboldt  and  Trinity  Counties, 
California.  This  is  a  State  of  California 
designated  Wild  and  Scenic  River  that 
was  included  in  the  Federal  Wild  and 
Scenic  River  System  by  order  of  the 
Secretary  of  Interior.  The  proposed  plan 
will  address  the  management  of 


National  Forest  System  lands  within 
designated  sections  of  the  South  Fork. 
The  Forest  Service  invites  writt'sn 
comments  and  suggestions  on  the  scope 
of  the  analysis.  In  addition,  this  notice 
provides  an  overview  of  the  full 
environmental  analysis  and  decision- 
making proces  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  submitted  by 
February  28, 1991. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Karyn  Wood,  District 
Ranger,  Hayfork  Ranger  District,  P.O. 
Box  159,  Hayfork,  CA  96041.  FAX  916- 
628-5212. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questi'ins  about  the  proposed 
action  and  Knvirunmenlal  Impact 
Statement  to  Bob  Hawkins.  Resource 
Officer.  Hayfork  Ranger  District.  P.O. 
Box  159,  Hayfork,  CA  96041,  phone  916- 
628-5227,  FAX  916-628-5212. 
SUPPLEMENTARY  INFORMATION:  The 
South  Fork  of  the  Trinity  River  was 
designated  as  a  component  of  the 
California  Slate  Wild  and  Scenic  Rivers 
System  m  1972.  In  1989,  the  Governor  of 
California  petitioned  the  Secretary  of 
the  Interior  to  add  the  South  Fork  and 
other  rivers  in  the  State  System  to  the 
National  Wild  and  Scenic  Rivers 
System.  After  public  review  and 
environmental  analysis,  the  Secretary  of 
Interior  designated  the  South  Fork  of  the 
Trinity,  as  well  as  other  rivers,  as  a 
National  Wild  and  Scenic  River 
pursuant  to  his  authority  granted  by 
Section  2  of  the  Wild  and  Scenic  Rivers 
Act. 

Inclusion  of  these  State  designated 
rivers  in  the  National  Wild  and  Scenic 
River  System  has  two  major  effects:  (1) 
Federal  participation  and  assistance  for 
water  development  projects  that  would 
adversely  effect  the  values  for  which  the 
rivers  have  been  designated  is 
prohibited,  and  (2)  management  of 
adjacent  Federal  lands  must  conform  to 
the  intent  of  Wild  and  Scenic  River 
designation.  However,  as  a  river 
designated  under  section  2(a){ii)  of  the 
Wild  and  Scenic  Rivers  Act,  the  South 

Fork shall  be  administered  by  the 

State  *  *  *  without  expense  to  the 
United  States  other  than  for 
administration  and  management  of 
federally  owned  lands." 

The  Forest  Service  proposes  to 
develop  a  Management  Plan  to  guide  the 
administration  oi"  National  Forest 
System  land  within  designated  sections 
of  the  South  Fork  of  the  Trinity  River.  A 


range  of  management  alternatives  will 
be  considered  during  thi?  planning 
process. 

Federal,  State,  and  local  agencies; 
property  owners  along  the  river  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  This  process  will 
include:  (1)  Identification  of  potential 
issues,  (2)  Identification  of  issues  to  be 
analyzed  in  depth.  (3)  Elimination  of 
insignificant  issues  or  those  that  have 
been  covered  by  a  previous 
environmental  review,  and  (4) 
Determination  of  potential  cooperating 
agencies. 

The  Hayfork  District  Ranger  will  hold 
a  public  meeting  to  discuss  the  scoping 
process  at  7  p.m.,  January  15, 1991,  at  the 
Trinity  County  Fairgrounds  in  Hayfork, 
California, 

Ronald  E.  Stewart,  Regional  Forester, 
Pacific  Southwest  Region,  is  the 
responsible  official  for  the  Management 
Plan  and  EIS.  If  the  Land  and  Resource 
Management  Plans  for  the  Six  Rivers 
and  Shasta-Trinity  National  Forests  are 
approved  before  the  river  plan  is 
completed,  the  Forest  Supervisors  for 
the  two  National  Forests  will  become 
the  responsible  officials.  Notice  will  be 
published  in  the  Federal  Register  if  this 
change  occurs. 

The  analysis  is  expected  to  take  15 
months.  The  Draft  Environmental 
Impact  Statement  is  expected  to  be 
available  for  review  and  comment  by 
October,  1991.  The  Final  Environmental 
Impact  Statement  is  scheduled  to  be 
completed  by  March,  1992, 

Agencies,  individuals,  and 
organizations  will  have  the  opportunity 
to  comment  throughout  the  process. 
Comments  regarding  the  scope  of  the 
proposed  analysis  should  be  received  by 
February  28,  1991  to  be  effectively 
included  in  the  planning  process. 

Datfid:  December  24,  1990. 
Ronald  E.  Stewart. 
Regional  Forester. 

|FR  Doc  91-418  Filed  1-8-91:  8:45  am] 
BtLLINO  COOE  3401-t1-M 


COMMISSION  ON  CIVIL  RIGHTS 

Arizona  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Arizona  Advisory 
Committee  to  the  Commission  will 
convene  at  9  a.m.  and  adjourn  at  5  p.m. 
on  Saturday,  January  19, 1991,  at  the 
Comite  de  Bienestar.  10455  "B"  Street, 
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San  Luis.  Arizona  85349  (602)  627-8559. 
The  purpose  of  the  meeting  is  to  obtain 
information  on  voting  rights  in  Yuma 
County. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Manuel  Pena  or 
Philip  Montez.  Director  of  the  Western 
Regional  Division  (213)  894-3437.  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meetiiig  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Western 
Regional  Division  office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  3. 1991. 
Wilfred  J.  Gonzalez, 

Staff  Director 

[FR  Doc.  91-364  Filed  1-&-91:  8:45  amj 

BILLMGCOOE  a3S-0«-« 


Idaho  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Idaho  Advisory 
Committee  to  the  Commission  will 
convene  at  1  p.m.  and  adjourn  at  4  p.m 
on  January  18. 1991,  at  the  Guadalupe 
Center,  630  Falls  Avenue.  Twin  Falls, 
Idaho  83303.  The  purpose  of  the  meeting 
is  to  plan  activities  and  programming  for 
the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Gladys 
Esquibel,  or  Philip  Montez,  Director  of 
the  Western  Regional  Division  (213) 
894-3437,  (TDD  213/894-0508)  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  Wasliington.  DC.  January  3. 1991 
VVilfredo  |.  Gonzalez, 

Staff  Director 

jFR  Doc  91-365  Filed  1-&-91;  8:45  ami 

BILLING  COOE  «33S-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Biotectinology  Tectinical  Advisory 
Committee;  Partially  Closed  Meeting 

Federal  Register  citation  of  previous 
announcement:  pp.  52205-6,  December 
20.  1990. 

Previously  cited  date  for  issuance  of 
Notice  of  Determination  to  close 
meeting  or  portion  of  meetings  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552b(c)(l):  December  14. 1990. 

Corrected  date  for  issuance  of  Notice 
of  Determination:  December  28. 1990. 

Dated:  January  3, 1991. 
Ruth  Fitts. 

Acting  Director.  Technical  Advisory 
Committee  Unit. 
[FR  Doc.  91-401  Filed  l-6-«l;  8:45  am] 

BILUNG  COOE  3510-OT-1I 


International  Trade  Administration 

(Application  No.  8S-3A017] 

Export  Trade  Certificate  of  Review 

action:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review. 

SUMMARY:  The  Secretary  of  Commerce 
has  issued  an  amended  Export  Trade 
Certificate  of  Review  to  the 
Construction  Industry  Manufacturers 
Association  ("CIM.^")  on  January  3, 
1991.  The  original  Certificate  was  issued 
on  May  26, 1989  (54  FR  24932,  June  12. 
1989)  and  previously  amended  April  16. 
1990  (55  FR  14100).  " 
FOR  FURTHER  INFORMATION  CONTACT. 
George  MuUer,  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  202-377-5131. 
This  is  nut  a  loll-free  number, 
SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4011-21)  authorizes  the 
Secretarj'  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  CFR  part  325  (50  FR  1804. 
January  11,  1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
reauires  the  Secretary  of  Commerce  lo 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may.  withm  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 


determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

ClMA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1,  Add  the  following  companies  as 
"Members"  within  the  meaning  of 

§  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  LaBounty  Manufactunng,  Inc. 
Two  Harbors,  Minnesota,  and  Gehl 
Company.  West  Bend.  Wisconsin; 

2,  Delete  Caterpillar  Inc  and  J 1.  Case 
Company  as  "Members"  of  the 
Certificate;  and 

3,  Delete  restrictions  in  paragraph  7  of 
the  "Export  Trade  Activities  and 
Methods  of  Operation"  from  the 
Certificate  that  apply  to  Caterpillar  Inc. 
and/or  J.I.  Case  Company. 

Pursuant  to  section  304(a)(2)  of  the 
ETC  Act,  15  U.S.C.  5  4014(a)(2),  and  15 
CFR  325,7,  the  amended  Certificate  is 
effective  from  October  5, 1990,  the  date 
on  which  the  application  for  an 
amendment  was  deemed  submitted. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102,  U.S  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230. 

Dated:  January  4. 1991. 
George  MuUer. 

Director.  Office  of  Export  Trading  Company 
Affairs. 

|FR  Doc  91-4'6  Filed  1-8-91;  6:45  am] 
BILUNG  CODE  3S10-OR-II 


National  Institute  of  Standards  and 
Technology,  et  aL 

Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  BO  Stat,  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
830  a.m.  and  5  p.m.  in  room  2841,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue.  NW,.  Washington. 
DC. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  B&-288R. 


BEST  COPY  AVAILABLE 


844 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday.  January  9.  1991  /  Notices 


Applicant:  National  Institute  of 
Standards  and  Technology, 
GaithersburR.  MD  20899. 

Instrument:  Pulse  Dye  Laser. 

Manufacturer:  Lambda  Physik.  Inc., 
United  Kingdom. 

Intended  Use:  See  notice  at  55  FR 
2861.  January  29,  1990. 

Reasons:  The  foreign  instrument  can 
be  pumped  with  an  excimer  laser  and 
provides;  (1)  Beam  divergence  of  less 
than  0.5  milliradians,  (2)  an  ASE  less 
than  10"'  and  (3)  modular  dye  changing. 

Docket  Number:  9O-0O3R. 

Applicant:  University  of  Alaska- 
Fairbanks,  Fairbanks,  AK  99775-0800. 

Instrument:  Fixed  Frequency  HF 
Radar  System. 

Manufacturer:  Department  of  Physics, 
University  of  Adelaide.  Australia. 

Intended  Use:  See  notice  at  55  FR 
3439,  February  1, 1990. 

Reasons;  The  foreign  instrument 
provides  continuous  wind 
measurements  at  mesopause  heights  (60 
to  100  Km)  with  2.0  km  height  resolution 
and  time  resolution  to  3.0  minutes. 

Docket  number  90-040R. 

Applicant  Pennsylvania  State 
University,  University  Park,  PA  16802. 

Instrument-  Two  (2)  Copper  Lasers, 
Model  CU15-A. 

Manufacturer  Oxford  Lasers,  Ltd., 
United  Kingdom. 

Intended  Use:  See  notice  at  55  FR 
10481,  March  21. 1990. 

Reasons:  The  foreign  instrument 
provides  air  cooling,  low  weight  (400 
lbs)  and  low  power  consumption  (<3.0 
kVA)  for  airborne  operation  with  an 
output  of  15W. 

Docket  Number  90-160. 

Applicant:  Solar  Energy  Research 
Institute.  Golden,  CO  80401. 

Instniment:  Ultrasonic  Anemometer, 
Model  DAT-310. 

Mar.iifucturer  Kaijo-Denki,  Co.,  Ltd., 
japan. 

Intended  Use:  See  notice  at  55  FR 
41739,  October  15, 1990. 

Reasons.  The  foreign  instrument  can 
measure  the  3-D  structure  of 
atmospheric  turbulence  with  (1)  A 
maximum  wind  speed  of  60  m/s,  (2)  a 
frequency  response  of  10  Hz  and  (3)  a 
resolution  of  0.005  m/s. 

Docket  Number  90-162. 

Applicant:  University  of  California, 
Santa  Barbara,  CA  93106. 

Instrument:  ICP  Mass  Spectrometer, 
Model  Plasma  Quad  PQ2. 

Manufacturer:  VG  Elemental,  United 
Kingdom. 

Intended  Use:  See  notice  3t  55  FR 
41739,  October  15, 1990. 

Reasons:  The  foreign  instrument 
provides  a  multi-channel  analyzer  for 


rapid  acquisition  of  data  from  very 
small  samples. 

Docket  Number  90-179. 

Applicant:  University  of  Illinois  at 
Urbana-Champaign,  Urbana,  IL  61801. 

Instrument:  FTI  Spectrometer  System. 
Model  DA  8.12. 

Manufacturer:  Bomem.  Canada. 

Intended  Use:  See  notice  at  55  FR 

41737,  October  15. 1990. 
Reasons:  The  foreign  instrument 

provides  an  unapodized  resolution  of 
0.026  cm" '  and  a  range  of  wavelength 
from  450  to  4000  cm  '. 

Docket  Number  90-181. 

Applicant:  University  of  North 
Dakota,  Grand  Forks,  ND  58202. 

Instrument:  NOi  Analyzer  and  Oj 
Ozone  Monitor,  Model  LMH-3. 

Manufacturer:  Scintrex  Inc.,  Canada. 

Intended  Use:  See  notice  at  55  FR 

41738,  October  15. 1990. 
Reasons:  The  foreign  instrument 

provides  in  situ  measurement  of  NO2  in 
concentrations  below  one  ppb  with  a 
response  time  less  than  Is. 

The  capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-475  Filed  l-ft-fll;  8:45  am] 
BtUJNG  CODE  3S1(M3S-M 

National  Oceanic  and  Atmospheric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Amended  Meeting  Agenda 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  agenda  for  the  public  meeting  of 
the  Mid-Atlantic  Fishery  Management 
Council,  on  January  22-24, 1991, 
previously  published  at  55  FR  5320  on 
December  28. 1990.  has  been  changed. 
All  other  information  as  originally 
published  remains  unchanged. 

The  Council  will  review  the  sea 
scallop  biology  and  stock  condition  and 
discuss  paralytic  shellfish  poisoning. 
There  will  be  a  presentation  on  fishing 
vessel  safety  and  a  discussion  of  a 
control  date  for  new  entrants  for  the 
Atlantic  Mackerel,  Squid  and  Butterfish 
Fishery  Management  Plan.  As  deemed 
necessary,  there  also  will  be  a 
discussion  of  other  fishery  management 
matters.  The  Council  may  hold  a  closed 
session  (not  open  to  the  public),  to 
discuss  personnel  and/or  national 
security  matters. 


For  more  information  contact  John  C. 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901;  telephone:  (302) 
674-2331. 


Dated:  January  3. 1991. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Sen'ice. 
[FR  Doc.  91-424  Filed  1-6-91;  8:45  am] 

BILUNO  CODE  J610-23-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement,  part  232,  Contract 
Financing,  and  related  clauses  in  section 
252.232 

Type  of  Request-  Existing  collection  in 
use  without  an  OMB  Control  Number. 

A  verage  Burden  Hours/Minutes  Per 
Response:  .5  hours. 

Responses  Per  Respondent-  24. 

Number  of  Respondents:  1,488.. 

Annual  Responses:  2.976. 

Needs  and  Uses:  The  Arms  Export 
Control  Act  (Pub.  L  90-629,  section  22). 
normally  requires  that  purchases  of 
equipment  for  foreign  governments 
under  the  Foreign  Military  Sales  (FMS) 
program  be  made  with  foreign  funds  and 
without  charge  to  appropriated  funds.  In 
order  to  comply  with  this  requirement, 
the  U.S.  Government  needs  to  know 
how  much  to  charge  each  country  as 
progress  payments  are  made  for  its  F\iS 
purchases.  This  information  can  only  be 
provided  by  the  contractor  preparing  the 
progress  payment  request.  The  Defense 
FAR  Supplement  at  part  232  and  the 
clause  at  252.232-7002.  entitled  Progress 
Payments  for  Foreign  Military  Sales 
Acquisitions,  requires  contractors 
whose  contracts  include  foreign  military 
sales  requirements  to  submit  a  separate 
progress  payment  request,  with  a  • 

supporting  schedule  for  each  progress  ! 
payment  rate,  which  clearly 
distinguishes  the  contract's  foreign 
military  sales  requirements  from  U.S. 
contract  requirements.  This  information 
is  used  to  obtain  funds  from  the  foreign 


Federal  Register  /  Vol.  56.  No.  6  /  Wednesday,  January  9.  1991  /  Notices 


845 


country's  trust  fund  for  payment  to  the 
contractor. 

Affected  Public:  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 

Frequency:  Monthly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer, 
room  3235.  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  Virginia  22202- 
4302. 

Dated.  January  4, 1991. 
L.  M.  Bynum. 

Miemate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
(FR  Doc.  91-440  Filed  1-8-91;  8:45  amj 

BtLUNQ  CODE  M1fr-01-M 


New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington,  Virginia  22202^302. 

Dated:  [anuary  4. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-441  Filed  1-6-91;  8:45  am) 
BILLING  COD€  M1CW)1-»I 


Public  Infonnation  Collection 
Requirement  Sut>mitted  to  OMB  for 
Review 

ACnON:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
foUowring  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  Navy- 
Advertising  Effectiveness  Study  (NAES), 
OMB  Control  Number  0703-0032. 
Type  of  Request-  Reinstatement. 
Average  Burden  Hours/Minutes  Per 
Response:  30  minutes. 
Responses  Per  Respondent:  Two. 
Number  of  Respondents:  1.000. 
Annual  Burden  Hours:  1.000 
Annual  Responses:  2,000. 
Needs  and  Uses:  The  Navy 
Advertising  Effectiveness  Survey 
measures  recruiting  advertising 
effectiveness  and  provides  data  for 
strategies  to  be  used  in  advertising. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Semiannually. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Spr«he  at  the  Office  of  Management 
and  Budget,  Desk  Officer,  room  3235, 


Management  and  Budget.  Desk  Officer, 
room  3235,  New  Executive  Office 
building,  Washington.  DC  20503. 

DOD  Clearance  Officer  Mr  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington.  Virginia  22202^302. 

Dated:  January'  4. 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc  91-442  Filed  1-6-91;  8:45  am] 

BILUMG  CODE  M10-01-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement,  part  205,  Publicizing 
Contract  Actions,  and  a  related  clause 
in  section  252.205.  OMB  Control  Number 
0704-0286. 

Type  of  Request  Reinstatement. 
Average  Burden  Hours  ^Minutes  Per 
Response:  13.5  minutes. 
Responses  Per  Respondent:  11.83. 
Number  of  Respondents:  3.000 
Annual  Burden  Hours:  8,000. 
Annual  Responses:  35.500. 
Needs  and  Uses:  DoD  FAR 
Supplement  part  205  and  the  clause  at 
252.205-7000,  Release  of  Information  to 
Cooperative  Agreement  Holders, 
requires  defense  contractors,  awarded  a 
contract  in  excess  of  $50,000,  to  provide 
entities  holding  Cooperative  .Agreements 
with  the  Defense  Logistics  Agency 
(DLA),  upon  request,  a  list  of 
appropriate  employees,  their  business 
address,  telephone  number,  and  area  of 
responsibility,  who  have  responsibihty 
for  awarding  subcontracts  under 
defense  contracts.  This  coverage 
implements  section  957  of  Public  Law 
99-500. 

Affected  Public:  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 

submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title.  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Procurement  Technical  Assistance 
Cooperative  Agreement  Performance 
Data  Report. 

Type  of  Request  New  collection. 
Ave.'vge  Burden  Hours/Minutes  Per 
Response:  4  hours. 
Responses  Per  Respondent  4. 
Number  of  Respondents:  85. 
Annual  Burden  Hours:  5.040. 
Annual  Responses:  340. 
Needs  and  Uses:  The  repori  data  is 
used  primarily  as  a  performance 
indicator.  It  is  also  used  to  track  budget 
expenditures,  to  monitor  prime  and 
subcontract  awards  to  small,  small 
disadvantaged  and  woman-owned 
businesses;  to  highlight  potential 
problem  recipients;  and  as  a  source  of 
data  for  an  annual  report. 

Affected  Public:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  and  Non-profit  institutions. 
Frequency:  Quarterly 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Sprehe  at  the  Office  of  Management 
and  Budget.  Desk  Officer,  room  3235. 
New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 
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Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway.  Suite  1204. 
Arlington.  Virginia  22202-4302. 

Dated:  January  4. 1991 

LM.  Bynum, 

AJtemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  91-443  Filed  1-8-91;  8;45  am) 

MUJNQ  COM  M10-0V4I 


Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
Review  of  ttie  A-12  Aircraft  IMeeting 
Cancellation 

ACTION:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Review  of  the  A-12  Aircraft  scheduled 
for  19  and  20  December,  1990,  as 
published  in  the  Federal  Register  (Vol. 
55.  No.  237.  Page  50757,  Monday, 
December  10, 1990,  FR  Doc.  90-28796) 
has  been  cancelled. 

Dated:  |anuar>- 4.  1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc  91-444  Filed  l-ft-91;  8:45  am] 

■lUMQ  COM  M10-01-M 


Department  of  ttie  Army 

Army  Science  Board;  Cioaed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  meeting:  30  January  1991. 

Time:  0800-1400. 

Place:  Pentagon,  Washington.  DC. 

Agenda:  The  Army  Science  Board 
(ASB)  C31  Issue  Group  will  meet  to 
review  the  Terms  of  Reference  (TOR) 
and  discuss  the  upcoming  study  on  the 
follow-on  radio  to  SINCGARS.  The 
group  will  lay  out  milestones  for  the 
study  and  assign  individual 
responsibilities  for  completion  of  the 
project.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section 
552(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5, 
U.S.C.  Appendix  2,  subsection  10(d).  The 
classified  and  unclassified  matters  and 
proprietary  information  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative 
Officer  Sally  Warner,  may  be  contacted 


for  further  information  at  (703)  695- 

0781/0782. 

Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 

[FR  Doc  91-472  Filed  1-7-91;  8:56  am] 

MUJNO  COM  3710-<M-M 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  23-24  January  1991. 

Time:  0900-1630. 

Place:  SDC  Conference  Room.  Cr\'stal  City. 

Agenda:  The  Army  Science  Board  (ASB) 
Ad  Hoc  Subgroup  on  Tactical  Space  Systems 
will  hold  their  initial  meeting.  The  Army  user 
community  will  brief  them  regarding  space 
system  requirement,  and  the  technology 
development  community  will  describe  the 
current  status  of  the  planned  tactical  satellite 
demonstrations.  The  subgroup  will  also 
review  the  findings  of  previous  space 
utilization  studies  (Defense  Science  Board 
and  Army  Science  Board).  This  meeting  will 
be  closed  to  the  public  in  accordancawith 
section  552(c)  of  Title  5.  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Title  5.  U.S.C. 
Appendix  2.  subsection  10(d).  The  classified 
and  unclassiTied  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703)  695- 
0781/0782. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  91-473  Filed  1-7-01;  8:56  am) 

BiUJNO  COM  riO-0>-M 


Corps  of  Engineers,  Department  of 
ttie  Army 

Intention  To  Prepare  a  Supplemental 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (SEIS/ 
EIR)  for  the  Merced  County  Streams 
Project,  California 

A07HCY:  U.S.  Corps  of  Engineers. 
Department  of  the  Army,  DoD. 
action:  Notice  of  intent  to  prepare 
supplemental  EIS/EIR. 

summary:  The  proposed  action  is  the 
final  design  and  construction  and 
operation  of  fiood  control  facilities  in 
the  vicinity  of  the  city  of  Merced. 
Merced  County,  California.  Facilities 
include  the  enlargement  of  Bear  Dam  on 
Bear  Creek:  the  construction  of 
Haystack  Dam  on  Black  Rascal  Creek; 
and  levee  and  channel  improvements  on 
Bear.  Black  Rascal.  Fahrens  and 
Cottonwood  Creeks  and  El  Capitan 


Canal.  The  action  is  being  sponsored  by 
the  Corps  and  The  Reclamation  Board. 

FOR  FURTHER  INFORMATION  CONTACT 

Written  suggestions  on  the  scope  of 
environmental  impact  evaluations  and   ;> 
related  information  should  be  provided 
to  the  District  Engineer,  U.S.  Army 
Corps  of  Engineers,  Sacramento  District, 
650  Capitol  Mall.  ATTN:  CESPK-PD-R, 
Sacramento,  California  95814-4794. 
Questions  may  be  addressed  to  Mr.  Ro(^ 
Hall  at  (916)  551-1859.  Questions 
specifically  related  to  the  California 
Environmental  Quality  Act  requirements 
of  the  SEIS/EIR  may  be  directed  to  Mr. 
John  Squires,  The  Reclamation  Board, 
1416  9th  Street,  room  73a-F,  Sacramento, 
California  95814,  (916)  322-3741.  , 

SUPPLEMENTARY  INFORMATION:  The         ' 

Merced  County  Streams  Project  was 
authorized  by  section  201  of  the  Flood 
Control  Act  of  December  31. 1970  (Pub. 
L  91-611.  Sec.  201,  Stat.  1824).  The  final 
environmental  impact  statement  was 
issued  by  the  Corps  on  March  1980. 

After  authorization,  the  project  was 
separated  into  phases  at  the  request  of 
the  local  sponsor.  Phase  I  includes  the 
construction  of  Castle  Dam  and 
appurtenances  on  Canal  Creek  about 
eight  miles  northwest  of  Merced  and  the 
construction  of  a  check  structure  on  the 
main  canal  at  Edendale  Creek.  The 
environmental  impacts  for  phase  I  are 
discussed  in  the  original  environmental 
impact  statement  and  an  environmental 
assessment  to  be  issued  by  the  Corps  in 
January  1991.  Mitigation  for  Phase  I  is 
largely  reflected  in  the  final  plans  and 
specifications  for  Castle  Dam. 
Construction  of  Phase  I  is  scheduled  to 
begin  in  the  spring  of  1991. 

1.  Proposed  Action 

Phase  U.  the  subject  of  this  SEIS/EIR. 
includes  the  construction  of  Haystack 
Dam  and  appurtenances  on  Black 
Rascal  Creek  about  8  miles  north  of 
Merced,  and  downstream  channel  and 
levee  improvements  on  Cottonwood, 
Fahrens,  Black  Rascal,  and  Bear  Creeks, 
Black  Rascal  Slough,  and  El  Capitan 
Canal.  Proposed  Channel  and  levee 
improvements  extend  from  about  six 
miles  north  and  east  of  Merced 
downstream  to  where  Bert  Crane  Road 
crosses  Bear  Creek.  The  U.S.  Fish  and 
Wildlife  Service  is  currently  acquiring 
conservation  easements  for  lands 
adjacent  to  Bear  Creek  from  Bert  Crane 
Road  to  the  East  Side  Bypass,  thereby 
eliminating  the  need  for  flood  protection 
in  this  reach.  A  control  structure  needed 
on  Bear  Creek  at  the  East  Side  Bypass 
would  be  designed  to  facilitate  seasonal 
flooding  of  these  lands.  The  Corps  has 
determined  sufficient  new  information  is 
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available  to  require  the  preparation  of  a 
SEIS  for  this  phase  of  the  project.  The 
SEIS  will  describe  the  cumulative 
environmental  impacts  of  the  project 
including  Castle  Dam  and 
appurtenances. 

Phase  three  includes  the  remaining 
features  of  the  authorized  project,  which 
are  deferred  indefinitely,  at  the  request 
of  the  local  sponsor.  These  features  are 
the  construction  of  Marguerite  Dam  on 
Deadman-Dutch  Creeks,  enlargement  of 
Owens  Dam  on  Owens  Creek  and 
Mariposa  Dam  on  Mariposa  Creek  and 
improvement  of  about  18  miles  of 
channel. 

2.  Alternatives 

Alternatives  being  considered  include 
no  action  and  design  features  that 
would  minimize  the  environmental 
impacts  of  the  project,  would  restore 
fish  and  wildlife  habitat,  and  would 
provide  additional  benefits  for 
recreation. 

3.  Scoping  Process 

a.  Close  coordination  will  be 
maintained  with  Federal,  State,  local 
agencies,  environmental  organizations, 
concerned  citizens,  and  other  interested 
groups.  This  will  be  accomplished 
through  public  meetings  and  interagency 
coordination.  A  scoping  notice  will  be 
mailed  to  the  public  in  December  1990. 
A  public  workshop  to  identify  issues  of 
concern  is  scheduled  for  February  6, 
1991. 

b.  The  Reclamation  Board  is  the  non- 
Federal  sponsor  for  this  project.  They 
are  participating  with  the  Corps  in  the 
project's  design  and  environmental 
impact  studies,  and  they  will  cost  share 
in  any  facilities  constructed. 

c.  Significant  review  and  consultation 
to  be  conducted  during  the  preparation 
of  the  SEIS/EIR  include  coordination 
with  the  U.S.  Fish  and  Wildlife  Service 
under  the  Fish  and  Wildlife 
Coordination  Act  and  Endangered 
Species  Act.  consultation  with  the 
California  Department  of  Fish  and 
Game,  consultation  with  the  State 
Historic  Preservation  Officer  and 
Advisory  Council  on  Historic 
Preservation  under  the  National  Historic 
Preservation  Act.  and  coordination  with 
the  California  Water  Control  Board  and 
Environmental  Protection  Agency  on 
water  Quality  issues  under  Section  404 
of  the  Clean  Water  Act. 

4.  Meeting  Schedule 

A  public  meeting  will  be  held  on 
February  6, 1991  at  7:00  p.m.  at  the 
Merced  County  Extension  Classroom. 
2139  West  Wordarbe  Avenue,  Merced, 
California.  At  the  meeting,  the  Corps 
will  explain  the  project  to  the  public. 


agency  and  group  representatives,  as 
well  as  solicit  their  input  about  the 
content  of  the  SEIS/EIR.  The  meeting 
will  be  conducted  as  an  informal 
workshop:  any  formal  presentations 
should  be  in  writing,  and  mailed  to  the 
address  for  the  Corps  listed  eariier  in 
this  notice. 

5.  Availability 

The  draft  SEIS/EIR  is  expected  to  be 
available  for  public  review  and 
comment  by  eariy  1992. 
|ohn  O.  Roach,  II. 

Army  Liaison  Officer  with  the  Federal 
Register 
|FR  Doc.  91-355  Filed  1-8-91:  8:45  am) 

BILUNG  COM  371»-€H-M 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Symposium  and 
Meeting 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

action:  Notice  of  upcoming  symposium 

and  partially  closed  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  Symposium  on  Studies, 
Surveys  and  Analyses  and  a  formal 
Advisory  Committee  meeting.  This 
notice  also  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  the  opportunity  to 
attend. 

DATES  AND  TIME:  The  symposium  will  be 
held  on  January  23. 1991.  beginning  at  9 
a.m.  and  ending  at  5  p.m.;  the  Advisory 
Committee  will  meet  on  January  24, 
1991,  beginning  at  9  a.m.  and  ending  at  5 
p.m.  and  January  25. 1991,  beginning  at  9 
a.m.  and  ending  at  2  p.m.:  and  will  be 
closed  from  12  noon  to  1  p.m.  on  January 
25, 1991. 

ADDRESSES:  The  George  Washington 
University.  Marvin  Center.  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Bnan  K.  Fitzgerald.  Staff  Director. 
Advisory  Committee  on  Student 
Financial  Assistance,  room  4600,  ROB-3. 
7th  &  D  Streets.  SW..  Washington.  DC 
20202-7582  (202)  708-7439. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098).  The 


Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretar>'  of  Education 
on  student  financial  aid  matters, 
including  providing  extensive 
knowledge  and  understanding  of  the 
Federal,  state,  and  institutional 
programs  of  postsecondary  student 
assistance,  technical  expertise  with 
regard  to  systems  of  need  analysis  and 
application  forms,  and  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students.  The  Congress  has  also 
directed  the  Advisory  Committee  to 
provide  assistance  in  preparing  for  the 
reauthorization  of  the  Higher  Education 
Act.  The  Symposium  on  Studies. 
Surveys  and  Analyses,  the  third  in  a 
series  of  activities  related  to 
reauthorization,  will  examine  the 
relationship  between  policy  analysis 
and  policy  formulation  surrounding  the 
student  aid  programs,  and  will  be  held 
on  January  23  from  9  a.m.  to  5  p.m. 
Following  the  symposium,  the  Advisory 
Committee  will  meet  on  January  24  from 
9  a.m.  to  5  p.m.  and  on  January  25  from  9 
a.m.  to  2  p.m.  on  January  25.  The 
meeting  will  be  closed  to  the  public  from 
12  noon  to  1  p.m.  on  January  25  to  elect  a 
new  Chairman  and  discuss  other 
personnel  matters.  The  election  and 
ensuing  discussion  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  cleaHy 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session, 
and  are  protected  by  exemption  (6)  of 
section  552(c)  of  title  5  USC.  The 
meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub  L  92-463: 
5  U.S.C.  appendix  2)  and  under 
exemption  (6)  of  section  552b(c)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
94-409). 

A  summarj'  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

The  proposed  agenda  of  the 
Symposium  on  January  23  includes 
discussion  sessions  on  the  following 
issues:  (a)  Access  for  Low-Income 
Disadvantaged  Students;  (b) 
Simplification  and  Integration  of  Student 
Aid  Delivery:  (c)  Early  Outreach  and 
Information  Dissemination  Programs: 
and  (d)  Long-Run  Stability  and  Integrity 
of  the  Student  Aid  Programs 

The  proposed  agenda  of  the  open 
portions  of  the  Advisory  Committee 
meeting  includes:  (a)  Formulating 
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recommendations  for  reauthorization  of 
the  Higher  Education  Act  in  the  areas  of 
information,  resources,  services  and 
programs  and  (b)  a  discussion  of  general 
findings  and  issues  for  further  analyses. 
The  Committee  also  wjII  discuss  other 
issues  related  to  reauthoriza'ion  as  well 
as  future  Advisory  Ctsmmittee  activities. 

Records  are  kept  of  a!J  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Advisory  Committee  on  Student 
Financial  Assistance,  rouin  4ti00.  7th  and 
D  Streets,  SW.,  Washinx'on.  DC  from 
the  hours  of  9  a.m.  to  5.30  p.m.. 
weekdays,  except  FedcKil  holidays. 

Dated.  January  4.  19!n 

Dr.  Biiao  K.  Fitzgerald,  Suff  Dirsctor, 

Advisory  Commtttt^  on  SUnifnt  Financial 

Assistaiwe. 

(FR  Doc.  91-485  Fil«>d  l-*-fl1;  «  AS  Htnl 

WUJNGCOW  4M0-n-« 


DEPARTMENT  Of  ENERGY 

I  Docket  No«.  PP-49,  PP-68.  PP-68EA,  PP- 
7»,  PP-79SC,  and  E-7545] 

Appfication  to  Assume  Prcsidentiat 
Permits  tnd  Electrldty  Export 
Authorizations 

agency:  Office  of  Fossil  Pjiergy. 
Department  of  Energy 
ACTION:  Notice  of  application  by 
Southern  California  Edison  Company 
and  San  Diego  Cas  &  Electric  Company 
to  amend  and  transfer  Presidential 
permits  and  electricity  export 
authorization. 


SUMMARY:  Southern  California  Edison 
Company  (Edison)  and  San  Diego  Gas  A 
Electric  Company  (SDGAE)  are  currently 
seeking  Federal  Energy  Regulatory 
Commission  and  California  P'.-blic 
Utility  Commission  approvals  of  a 
proposed  merger  of  SDG&E  with  and 
into  Edieon.  On  November  a  1990,  the 
two  companies  jointly  filed  applications 
with  the  Department  of  Fjienjy  to  permit 
Edison  tj  issume  Presidential  permits 
and  e!L'..'ncity  export  ajthorizations 
issued  ui  SDG&E  under  Docket  n'ombers 
rP^9,  PP-6e,  PP-6eEA.  rP-79.  f'P-79SC, 
and  F/-7.545. 

FOR  FURTHER  INFOAMATIOM  CONTACT: 
Kllen  Rassell,  Office  of  Coa!  & 
Ele(;tricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
Departmfnl  of  Energy,  1000 
Independence  Avenue.  SVV., 
Washington.  DC  20585,  (202)  586-9624. 
f.ifce  Courtney  M.  Howe.  Office  of 
General  Counsel  (GC-32),  Department 
of  Energy.  llXW  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202) 
586-2900. 


SUPPI-EMENTARY  IMFOAMATtON:  The 

conslruction.  connection,  operation,  and 
maintenance  of  facilities  at  the 
international  twjrder  for  the  transmission 
cif  electrical  energy  is  prohibited  in  the 
Hbscnce  of  a  Presidential  permit 
pursuant  to  Executive  Order  No.  12038. 
Exporting  electricity  from  the  United 
States  to  a  foreign  country  is  also 
regulated  and  requires  authorization 
uiMler  section  202(e)  of  the  Federal 
Power  Act. 

Edison  and  SDG&E  are  currently 
seeking  approvals  from  the  Federal 
Fjiergy  Regulatory  Commission  (FERC) 
and  the  California  Public  Utility 
Commission  (CPUC)  of  a  proposed 
merger  of  SDG&E  with  and  into  Edison. 
Following  the  merger,  Edison  will  hold 
title  to  facilities  previously  owned  by 
SDGAE,  and  SDGAE  would  cease  to 
exist  as  an  independent  entity.  On 
November  8. 1990,  Edison  and  SDG&E 
jointly  applied  to  the  Office  of  Fuels 
Programs  to  permit  Edison  to  assume 
Presidential  permits  PP-49,  PP-68,  and 
PP-79  in  order  that  Edison  may  continue 
to  permanently  operate  the  electric 
transmission  facilities  for  which  SDG&E 
had  been  granted  Presidential  permits. 
Facilities  included  in  this  request  are 
as  follows: 

Docket  PP-49.  A  69  kV  transmission  line 
extending  from  the  San  Ysidro-Otay 
substations  to  the  international 
border,  and  connecting  v\  ith  the 
Comision  Federal  de  Eleclricidad 
(CFE)  transmission  system.  CPE's 
point  of  origination  is  its  Tijuana 
Substation. 
Docket  PP-68.  A  230  kV  transmission 
line  extending  from  the  Miguel 
Substation  to  the  international  border, 
and  connecting  with  the  CFE 
transmission  system.  CPE's  point  or 
origination  is  its  Tijuana  Substation. 
D(M:kel  PP-79.  A  230  kV  transmission 
line  extt-nding  from  the  Imperial 
Valley  Substation  to  the  international 
border  and  connecting  with  the  CFE 
transmission  system.  CFE's  point  of 
origination  is  its  l.a  Rosita  Substation. 
Electricity  export  authorizrt'ions 
pieviously  were  issued  to  SUG&E  for 
transmission  of  electrical  energy  from 
the  Uriited  States  to  Mexico  utilizing  the 
transmission  facilities  for  which  the 
above  Presidential  permits  were  issued. 
Edison  has  requested  that  upon 
completion  of  the  merger  of  SDG&E  into 
Edison,  the  export  authorization  PP- 
79SC  issued  to  Edison  on  May  1. 1984. 
be  amended  to  additionally  authorize 
transmission  of  electricity  to  Mexico  via 
the  San  Ysidro-Otay-Tijuana  69  kV 
interconnection.  This  amendment  would 
permit  the  export  of  previously 
authorized  levels  of  electric  energy  over 


all  of  the  international  transmission 
f.icilities  thereby  transferred  to  Edison. 
Further  requested  that  export 
authorization  PP-79SC  also  be  amended 
to  correct  ownership  of  the  previously 
authorized  Miguel-Tijuana  and  the 
Imperial  Valley-La  Rosita 
interconnections  if  and  when  the 
SDG&E/F>dison  merger  is  completed. 

SDG&E  has  also  requested  that  exp<3rt 
Huthonzations  E-7545,  PP-«8EA.  and 
PP-79EA  be  rescinded  when  the  merger 
into  Edison  becomes  effective. 

Procedural  Matters 

The  rpgukitions  implementing  the 
export  authorizations  and  Presidential 
permit  programs  (10  CFR  205)  do  not 
provide  for  the  transfer  or  assignment  of 
exisling  orders.  However,  the  rules  do 
provide  for  a  temporary  continuance  of 
the  exisling  orders  upon  notice  to  the 
Department  of  Energy.  Therefore,  during 
the  pendenry  of  this  proceeding,  should 
the  merger  of  SDG&E  with  and  into 
Edison  be  completed  and  approved  by 
both  the  Federal  Energy  Regulatory 
Commission  and  the  Califoniia  Public 
Utility  Cmmission,  the  Presidential 
permits  and  export  authorizations 
covered  by  this  notice  will  temporarily 
remain  efTective  for  use  by  Edison. 

At  the  conclusion  of  these 
prot:eedings.  if  DOE  determines  to  grant 
the  SDG&E/  Edison  requests  as  set  forth 
in  their  joint  application.  DOE  will 
revoke  the  permits  and  orders  issued  to 
SDG&E  (I'P-49.  PP-68,  rP-68FA.  PP- 
7aSC,  and  E-7545)  and  issue  new 
permits  and  orders  to  Edison  granting 
the  same  rights  and  privileges  provided 
in  the  permits  and  orders  previously 
issued  to  SDG&E. 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Office  of  Fuels  Programs.  Fossil  Energy, 
room  3H-087,  Forreslal  Building.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585  in  arxordance 
with  §§  305.211  or  385.214  of  the  Rules  ol 
Practice  and  Pnicedures  (18  CFR 
385.211.385.214). 

Any  such  petitions  and  piolests 
should  be  filed  with  the  DOE  on  or 
before  February  8, 1981.  Additional 
copies  of  such  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Robert  Dietch.  Vice  President- 
Engineering.  Planning  and  Research 
Department.  Ronald  Daniels,  Vice 
President-Revenue  Requirements 
Department,  and  Thomas  E.  Taber, 
Senior  Counsel.  Southern  California 
Edison  Company.  2244  Walnut  Grove 
Avenue.  Ro.semead,  California  91770.  In 
addition  copies  should  be  sent  to  Robert 
I  White  and  Owen  D.  Keegan.  Edison's 
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attorneys  in  this  matter,  at  Newman  & 
Holtzinger,  P.C,  1615  L  Street.  NW.. 
Washington.  DC  20036  and  E.  Gregory 
Barnes,  Principal  Attorney,  San  Diego 
Gas  &  Electric  Company,  P.O.  Box  1831, 
San  Diego,  California  92112. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214.  Section 
385.214  requires  that  a  petition  to 
intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  security  holder 
of  a  party  to  the  proceeding;  or  that  the 
petitioner's  participation  is  in  the  public 
interest. 

A  final  decision  will  be  made  on  this 
application  after  considering  all 
available  information  and  after  a 
determination  is  made  by  the  DOE  that 
the  proposed  transaction  will  not  impair 
the  sufficiency  of  electric  supply  within 
the  United  States  or  impede  or  tend  to 
impede  the  coordination  in  the  public 
interest  of  facilities  subject  to  the 
jurisdiction  of  the  DOE. 

Before  a  Presidential  permit  may  be 
issued,  the  environmental  impacts  of  the 
proposed  DOE  action  (i.e..  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  the  permit) 
must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  The  NEPA  compliance 
process  is  a  cooperative,  non- 
adversarial  process  involving  members 
of  the  public,  state  governments  and  the 
Federal  government.  The  process 
affords  all  persons  interested  in  or 
potentially  affected  by  the 
environmental  consequences  of  a 
proposed  action  an  opportunity  to 
present  their  views,  which  will  be 
considered  in  the  preparation  of  the 


environmental  documentation  for  the 
proposed  action.  Intervening  and 
becoming  a  party  to  this  proceeding  will 
not  create  any  special  status  for  the 
petitioner  with  regard  to  the  NEPA 
process.  Should  a  public  proceeding  be 
necessary  in  order  to  comply  with 
NEPA.  notice  of  such  activities  and 
information  on  how  the  public  can 
participate  in  those  activities  will  be 
published  in  the  Federal  Register,  local 
newspapers  and  public  libraries  and/or 
reading  rooms  in  the  vicinity  of  the 
electric  transmission  facilities. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the 
Department  of  Energy's  Freedom  of 
Information  Room,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  January  2. 
1991. 

Anthony  |.  Como, 

Director.  Office  of  Coal  B' Electricity,  Office  of 
Fuels  Programs,  Fossil  Energy. 

[FR  Doc.  91-464  Filed  1-8-91;  8:45  am] 

BILUNQ  CODE  M5IM)1-« 


Floodplain  and  Wetland  Involvement 
Notification  for  Remedial  Action  at  tt>e 
Eastern  General  Services  Area,  Site 
300,  l_awrence  Uvermore  National 
Laboratory 

AGENCY:  Department  of  Energy. 

action:  Notice  of  floodplain  and 
wetland  involvement. 


SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  conduct  remedial 
actions  involving  pumping  and  treating 
contaminated  groundwater  at  Lawrence 
Livermore  National  Laboratory,  Site  300, 
San  Joaquin  County,  California. 
Remedial  action  would  include 
installation  of  underground  piping  and 
the  discharge  of  treated  water  into  the 


100-year  floodplain  of  the  Corral  Hollow 
Creek.  Specifically,  the  proposed  action 
will  involve  the  construction  of  an 
extraction  well  and  a  treatment  facility 
outside  the  fioodplain,  and  the  laying  of 
piping  beneath  the  surface  of  the 
floodplain.  Operation  of  the  facility 
involves  the  extraction  of  halogenated 
hydrocarbon  contaminated  water  from 
the  Corral  Hollow  alluvial  aquifer, 
treatment  of  that  water  to  remove 
halogenated  hydrocarbons,  and  the 
discharge  of  a  maximum  of  100  gallons 
per  minute  of  treated  groundwater  to 
Corral  Hollow  Creek,  an  ephemeral 
stream.  The  discharged  water  is 
expected  to  recharge  the  Corral  Hollow 
alluvial  aquifer  within  100  to  200  feet  of 
the  discharge  point.  The  underground 
piping  will  be  installed  in  such  a  manner 
as  to  minimize  any  effect  on  the 
fioodplain.  In  accordance  with 
floodplain/wetland  environmental 
review  requirements  (10  CFR  1022).  DOE 
will  prepare  a  fioodplain./wetland 
assessment  to  be  incorporated  into  the 
environmental  assessment  of  the 
proposed  action.  Maps  and  further 
information  are  available  from  DOE  at 
the  address  below. 

DATES:  Any  comments  are  due  up  to  and 
including  January  24. 1991. 
ADDRESSES:  Send  comments  to: 
Sally  A.  Mann.  Ph  D    Acting  Director. 
Northwestern  Area  Programs,  Office 
of  Environmental  Restoration  and 
Waste  Management.  U.S.  Department 
of  Energy.  Washington.  DC  20585  (301, 
353-3253, 

Issued  at  Washington.  DC,  this  3rd  day  of 
January,  1991. 

Paul  L.  Ziemer, 

Assistant  Secretary  for  Environment  Safety 
and  Health. 

[FR  Doc.  91-459  Filed  1-6-91:  8  45  am] 
BtLUNG  CODE  MSO-OI-M 


Financial  Assistance;  University 
Reactor  Sharing  Program;  University 
of  Florida,  et  al 

AGENCY:  Department  of  Energy. 
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action:  Intent  to  negotiate  grants  with 
universities  and  coUfiges  with  research 
reactor. 


summary:  "University  Roactor  Sharing 
Program".  The  U.S.  Diepartmpnt  of 
Energy  (DOE).  Idaho  Operatior.s  Office, 
intends  to  negotiate  a  grant  or  grant 
renewal,  on  a  noncompetitive  b-isis. 
wilh  each  US.  university  and  or  colipge 
having  an  operating  rewuixJi  rf^artor 
Total  funding  avaiidble  ur,d»T  this 
program  for  FY  IffJl  is  SSOC.OOU.  These 
grants  will  f  jnd  these  ac»i\i!i.^s  through 
August  15,  1992.  The  slaluloiy  «uthority 
for  the  proposed  awards  is  the 
Department  of  Energy  Orgimzaiion  Act. 
Public  1-iiw  95-91.  which  wjs  enacted  to 
provide  for  the  de\  elopment  of 
technoli)gies  aoi!  proi  esses  to  r(MJ(ii.e 
total  em-rxy  co.isumptjon.  Ihe  proposed 
grant  renewaU.  as  well  as  possible  new 
awards,  will  allow  DOE-ID  to  continue 
to  provide  financijl  assi.slunce  to 
universities  and  colh-Kcs  with  rr.search 
reactors  for  rcacloi  .•iharm)j.  The  purpose 
of  the  University  Reactor  Sh.inng 
Program  is  to  maiie  available,  on  a 
regional  basis,  the  research,  training  and 
analytical  capabili:ies  of  a  reactor 
fiicility  to  other  eduratiunal  institutions, 
that  do  not  have  these  resources.  Grant 
funds  are  used  to  offset  the  costs 
associated  wilh  o'her  institutions  using 
the  reactor  and  laboratory  facilities. 
Applicants  eligible  to  participate  in  this 
program  are  listed  below: 
University  of  Florida 
(Georgia  Institu'e  of  Technolosy 

Kansas  State  University 

Muss  Institute  of  Technuiogy 

University  of  M,iryland 

University  of  Michigan 

University  of  Missouri-Columbia 

University  of  MissouriRolla 

.North  Carolina  State  University 

Ohio  Si..;e  University 

Pennsylvania  State  University 

Reed  Colli!j?,e 

Texas  A&M  University 

University  of  Virginia 

Washington  State  University 

University  of  Wiscons  n 

Rensselaer  Polytechnic  Institute 

University  of  Arizona 

Oregon  State  University 

State  University  of  .\ew  York 

L'niversity  of  New  Mexico 

C'ornell  University 

Purdue  University 

Rhode  Island  Nuclear  Sc.  Center 

Idaho  State  University 

University  of  Cal;fomi,i  Irvine 

LIniversity  of  Illinois 

University  of  Lowell 

University  of  Texas 

University  of  Utah 

Worcester  Polytechnic  Institute 

Iowa  State  University 


Manhattan  College 

It  is  antiriputed  that  all  eligible 
applicants  will  receive  an  award.  The 
authority  and  justification  for 
determination  of  noncompetitive 
financial  assistance  is  DOE  Financial 
Assistance  Rules  lU  CFR  6O0.7(bl(2Hi), 
(D).  The  applicants  have  exclusive 
domestic  capability  to  perform  the 
activity  successfully,  based  upon  unique 
equipment,  proprietary  data,  technical 
expertise  or  other  such  unique 
qualifications.  Public  response  may  be 
addressed  to  the  contract  specialist 
below, 

CONTACT.  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  785  DOE  Place. 
Idaho  Falls.  Idaho  83402.  James 
McGowan.  Contract  Specialist  (206) 
52&-8779. 

Dated:  January  3. 1991. 
R.  jeffray  Hoyles, 

Acting  Director.  Contracts  Management 
Division. 
|FR  Doc.  91-466  Filed  l-*-91;  8.45  am) 

BILLING  COOC  «4M>-01-M 


Financial  Assistance,  LEU  Fuel, 
Conversion  Program,  University  of 
Florida,  el  al. 

agency:  Department  of  Energy. 
action:  Intent  to  negotiate  grant 
renewals  with  universities  and  colleges 
with  research  reactors. 

SUMMARY:  "LEU  Fuel  Conversion 
Frogram".  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office, 
intends  to  negotiate  grant  renewals,  on  a 
noncompetitive  basis,  with  a  university 
or  college  having  operating  research 
reactors.  Total  funding  available  under 
this  program  for  FY  1991  will  be  known 
at  a  later  date.  These  rcnew;i!s  will  fund 
these  activities  through  Ma.'..h  31. 1992. 
The  statutory  authority  for  proposed 
awards  is  the  Department  of  Energy 
Organization  Act,  Public  Law  95-91, 
which  was  enacted  to  provide  for  the 
develfipment  of  technologies  and 
processes  to  reduce  total  energy 
consumption.  The  proposed  grant 
renewals  will  allow  DOR-ID  to  continue 
to  provide  financial  assistance  to 
universities  and  colleges  with  research 
reactors  to  comply  with  the  Nuclear 
Regulatory  Commission  rule  10  CFR  part 
50,  "Limiting  the  Use  of  Highly  Enriched 
Uranium  in  Domestically  Licensed 
Research  and  Test  Reactors,"  which 
limits  the  use  of  highly  enriched  uranium 
(HEU)  fuel  in  nonpower  reactors  with 
the  objective  of  reducing  the  risk  of  theft 
or  diversion  of  HEU  fuel.  These  costs 
include  the  time  and  effort  on  the  part  of 
the  university  program  to  prepare  the 


required  safety  analysis  study  for  the 
use  of  low  enriched  uranium  (LEU)  fuel 
in  their  reactor,  the  procurement  of  the 
LEU  fuel,  the  transfer  and  exchange  of 
the  LEU  fuel  and  shipment  of  the  HEU 
fuel.  The  assistance  described  herein  is 
to  provide  for  the  internal  costs  to  the 
university  associated  with  conversion. 
Applicants  eligible  to  participate  in  this 
program  during  FY  1991  are  listed 
below: 

University  of  Florida 
Massachusetts  Institute  of  Tech. 
Ohio  State  University 
Georgia  Institute  of  Technology 
University  of  Missouri-Columbia 
Texas  AAM  University 
University  of  Virginia 
L'niversity  of  Wisconsin 
Purd-ae  University 
Renssealaer  Polytechnic  Institute 
Worcester  Polytechnic  Institute 
Washington  State  University 
Oregon  State  University 
Manhattan  College 
University  of  Lowell 
Iowa  State  University 

Rhode  Island  Nuclear  Science  Center 
University  of  Missouri-Rolla.  It  is 
anticipated  that  all  eligible  applicants 
will  receive  an  award.  The  authority 
and  justification  for  determination  of 
noncompetitive  financial  assistance  is 
DOE  Financial  Assistance  Rules  10  CFR 
600.7(b)[2)(i),  (D).  The  applicants  have 
exclusive  domestic  capability  to  perform 
the  activity  successfully,  based  upon 
unique  equipment,  proprietary  data, 
technical  expertise  or  other  such  unique 
qualifications.  Public  response  may  be 
addressed  to  the  contract  specialist 
below. 

contact:  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  785  DOE  Place, 
Idaho  Falls.  Idaho  83402.  James 
McGowan,  Contract  Specialist  (208)  526- 
8779 

Dated:  January' 3, 1991 
R.  Jeffrey  Hoyles, 

Acting  Dirpctor  Contracts  Manof;ciT)ent 
Division. 
[FR  Doc.  91-467  Filed  1-8-91;  8:45  am] 

BILLING  CODE  M50-01-M 


Financial  Assistance;  Unh/ersity 
Reactor  Instrumentation  Program 

agency:  Department  of  Energy. 
ACTION:  Solicitation  of  applications  from 
universities  and  colleges  with  research 
reactors.  _^_____ 

SUMMARY:  'University  Reactor 
Instrumentation  Program",  the  U.S. 
Department  of  Energy  (DOE),  Idaho 
Operations  Office,  is  soliciting 


Federal  Register  /  Vol.  56.  No,  6  /  Wednesday.  Januaiy  9.  1991  /  Notices 


851 


applications  under  this  program  from 
U.S.  universities  and  colleges  having 
research  reactors.  Total  funding 
available  under  this  program  for  FY  1991 
is  $1,000,000.  Period  of  performance  for 
these  grants  should  be  three  to  six 
months.  The  statutory  authority  for  the 
proposed  awards  is  the  Department  of 
Energy  Organization  Act,  Public  Law 
95-91,  which  was  enacted  to  provide  for 
the  development  of  technologies  and 
processes  to  reduce  total  energy 
consumption.  This  solicitation  requests 
applications  which  will  allow  DOE-ID 
to  provide  financial  assistance  in  the 
modernization  and  upgrading  of 
university  based  research  and  training 
reactor  facilities.  Eligibility  to 
participate  in  this  program  is  restricted 
to  only  those  U.S.  universities  and 
colleges  which  have  operating  research 
reactors.  Solicitation  documents  will  be 
sent  by  mail  to  all  eligible  applicants. 
Deadline  date  for  submissions  of 
applications  is  February  15, 1991.  Public 
response  may  be  addressed  to  the 
contract  specialist  below. 

CONTACT:  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  785  DOE  Place, 
Idaho  Falls,  Idaho  83402.  James 
McGowan,  Contract  Specialist  (208) 
526-8779. 

Dated:  January  3, 1991. 
R.  Jeffrey  Hoytet, 

Acting  Director.  Contracts  Management 
Division. 
[FR  Doc.  91-468  Filed  1-8-91;  8:45  am) 

BILLING  COOC  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

(Oocfcet  No.  RP91-59-0001 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  2, 1991. 

Take  notice  that  on  December  21. 
1990.  Algonquin  Gas  Transmission 
Company  ("Algonquin")  tendered  for 
filing  certain  revisions  to  its  FERC  Gas 
Tariff.  Second  Revised  Volume  No.  1. 
Algonquin  states  that  the  proposed 
revisions  will  eliminate  Section  15  of 
Rate  Schedule  AFT-1.  entitled 
"Capacity  Utilization."  This  paragraph 
sets  up  a  procedure  whereby  Algonquin 
and  shippers  under  Rate  Schedule  AIT-1 
renegotiate  the  shipper's  maximum  daily 
transportation  quantity  ("MDTQ  ")  if  the 
shipper  fails  to  utilize  this  service  at  a 
specified  level  throughout  the  preceding 
year.  Algonquin  states  that  these 
provisions  are  unnecessary  and 
burdensome  to  both  Algonquin  and  its 
shippers,  and  accordingly  should  be 
eliminated.  Algonquin  requests  an 
effective  date  of  January  1, 1991. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  on  or  before 
January  9, 1991,  fde  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  Rule  214  of  the 
Commissions  Rules  of  Practice  and 
Procedure.  18  CFR  385.214  (1990).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Lois  D.  Cashell, 

Secretary: 

(FR  Doc.  91-373  Filed  1-8-91;  8:45  am) 

BILLJNQ  CODE  6717-01-li 


[Docket  No.  TQ91-2-34-O00] 

Florida  Gas  Transmission  Co,; 
Proposed  Ciuutges  in  FERC  Gas  Tariff 

January  2. 1991. 

Take  notice  that  on  December  21, 1990 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  January  1, 1991: 

FERC  Gas  Tariff,  Second  Revised  Volume 
Na  1  Ninth  Revised  Slieet  No.  S 


Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lois  D,  Catbeil, 

Secretary. 

|FR  Doc  91-374  Filed  1-8-91;  a-45  am) 

BILUNG  CODE  •7ir-01-« 


Reason  for  Filing 

FGT  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  reflect  an 
increase  in  FGT's  demand  cost  of  gas 
purchased  from  that  level  refiected  in  its 
last  QuarteHy  PGA  filing  effective 
November  1, 1990  in  Docket  No.  TQ91- 
1-34-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  311  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
[1990]).  All  such  protests  should  be  filed 
en  or  before  January  9, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter. 


(Docket  No.  TQ91-3-51-O00] 

Great  l^kes  Gas  Transmission; 
Proposed  Changes  In  F.E.R.C.  Gas 
Tariff  Purchased  Gas  Adjustment 
Clause  Provisions 

January  Z  1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  lakes') 
on  December  21, 1990  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff: 

Item  1:  Hrst  Revised  Volume  No.  1 
First  Revised  Thirty-Second  Revised  Sheet 

No.  57(1) 
First  Revised  Thirty-Second  Revised  Sheet 

No.  57(i!) 
First  Revised  Eighteenth  Revised  Sheet  No 

57(v) 

Item  2;  First  Revised  Volume  No.  1 

Substitute  Thirty-Third  Revised  Sheet  No. 

57(i) 
Substitute  Thirty-Third  Revised  Sheet  No. 

57(ii) 
Substitute  Nineteenth  Revised  Sheet  No. 

57(v) 

Great  Lakes  states  that  the  tariff 
sheets  referred  in  Item  1  were  filed  to 
reflect  revised  current  PGA  rates  for  the 
months  of  December.  1990  through 
January,  1991.  Great  Lakes  requests 
waiver  of  the  notice  requirements  so  as 
to  permit  these  tariff  sheets  to  become 
effective  December  1, 1990. 

Great  Lakes  states  that  the  tariff 
sheets  referred  in  Item  2  were  fiied  to 
reflect  the  Gas  Research  Institute's  1991 
Research  and  Development  Program  and 
GRI  handing  unit  of  1  46  cents  (Mcf) 
approved  pursuant  to  the  Commission's 
Opinion  No.  355  issued  on  October  1, 
1990.  T^e  tariff  sheets  in  Item  2  are 
being  filed  to  refiect  the  proper  GRI 
charge  to  be  effective  Janaury  1. 1991 
Great  Lakes  requests  that  these  tariff 
sheets  become  efTective  January  1,  1991. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North"Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
Motions  or  protests  should  be  filed  on  or 
before  January  9, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taicen.  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Uis  D.  CasImU. 

Secretary 

|FR  Doc.  91-371  Filed  l-S-91;  8:45  am) 

MUJNa  COOT  (Tir-OI-M 


(Oocfctt  No.  CP««-e34-004 1 

Iroquoi*  Ga«  TransmiMion  System, 
LP^  Amendment 

January  2. 1991. 

Take  notice  that  on  December  19, 
1990,  Iroquois  Gas  Transmission  System, 
LP.  (Iroquois),  One  Corporate  Drive, 
Suite  806,  Shelton,  Connecticut  06484, 
filed  an  abbreviated  application  to 
amend  its  November  14, 1990  certificate 
of  public  convenience  and  necessity 
under  section  7  of  the  Natural  Gas  Act 
and  Subpart  A  of  Part  157  of  the 
Commission's  Regulations,  all  as  more 
fully  set  forth  in  the  application,  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Iroquois  states  that  the  amendmt'nt  to 
its  certificate  authorization  is  neces.sary 
to  allow  Iroquois  to  use  an  accounting 
treatment  whereby  Iroquois  would 
postpone  plant  depreciation  and 
capitalize  revenues  received  and 
expenses  incurred  in  its  initial  year  of 
operation.  Iroquois  asserts  that  such 
accounting  treatment  is  necessary  and 
appropriate  to  take  into  account  the 
reduced  volumes  of  gas  available  from 
the  upstream  facilities  of  TransCanada 
Pipelines  Limited  during  the  initial  year 
of  operation.  Iroquois  states  that,  during 
this  initial  year,  Iroquois  would  provide 
service  at  the  initial  rates  approved  by 
the  Commission  in  Opinion  No.  357.  At 
the  end  of  its  initial  year,  Iroquois  would 
provide  service  at  new  initial  rates, 
ievelized  over  three  years  based  on 
Iroquois'  fully-certificated  capacity. 
Thus,  for  the  three  years  of  operation 
commencing  November  1, 1992,  Iroquois 
proposes  to  charge,  for  firm  reserved 
service  in  Zone  1,  a  maximum  monthly 
demand  charge  of  $8.9820  per  month  per 
dth  of  reservation  ($16.2635  for  Zone  2) 
and  a  maximum  commodity  charge  of 
11.6246  cents  per  dth  of  gas  transported 
(21.0484  cents  for  Zone  2).  For 
interruptible  service  commencing 
November  1, 1992,  Iroquois  proposes  a 
maximum  charge  of  41.1545  cents  per 
dth  of  gas  transported  for  Zone  1 
(74.5173  cents  for  Zone  2).  Iroquois 
states  that  the  new  initial  rates  would 
be  lower  than  those  which  Iroquois' 


customers  otherwise  would  have  paid 
upon  commencement  of  full  service. 

Iroquois  also  requests  authorization  to 
transfer  its  service  obligation  of  5.000 
Mcf  of  gas  per  day  from  Elizabethtown 
Gds  Company  (Elizabethtown),  which 
no  longer  requires  service,  to  Long 
Island  Lighting  Company  (ULCO). 
Iroquois  states  that  Elizabethlown's 
precedent  agreement  to  purchase  gas 
from  Alberta  Northeast  Gas  Limited 
(A.NE)  has  been  terminated  and  that 
ANE  and  ULCO  have  agreed  to  increase 
LILCO's  purchase  of  ANE  volumes  by 
5.000  Mcf  of  gas  per  day.  thereby  fully 
accounting  for  the  volumes  relinquished 
by  Elizabethtown.  Iroquois  therefore 
proposes  to  increase  the  level  of  firm 
transportation  service  which  Iroquois 
has  been  authorized  to  provide  to  LILCO 
by  5.000  Mcf  of  gas  per  day  in  lieu  of 
providing  transportation  service  to 
Elizabethtown. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  January 
14,  1991,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Lois  D.  CAsbell, 
Secretary. 

[FR  Doc  91-378  Filed  l-fr-91;  8:45  am] 

WLUNQ  COOC  t717-01-M 


(Oockat  No.  TA91-1-53-0021 

K  N  Energy,  Inc.;  Compliance  Filing 

Jdnuary  2, 1991. 

Take  notice  that  on  December  19, 
1990,  K  N  Energy.  Inc.  (K  N)  refiled 
Schedules  Cl  and  Gl  of  its  annual  PGA 
as  directed  by  Commission  Order  issued 
November  30, 1990,  in  Docket  No.  TA91- 
1-53-000.  K  N  states  that  the  refiling 
was  ordered  to  correct  specified  errors. 

K  N  states  that  service  of  the  filing 
has  been  made  upon  each  of  Kentucky 
West's  jurisdictional  customers  and 
interested  slate  commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Loi»  D.  Caahell. 

Secretary. 

|FR  Doc.  91-377  Filed  1-8-91;  8:45  am] 

WLLINO  COOC  (TUmi-M 


lOocktt  No.  TO89-1-46-034] 

Kentucky  West  Virginia  Gas  CO.; 
Compliance  Filing 

jrtnudry  2. 1991. 

Take  notice  that  on  December  13. 
1990.  Kentucky  West  Virginia  Gas 
Company  (Kentucky  West),  tendered  for 
filing  certain  revised  tariff  sheets  to 
Volume  No.  3  of  its  FERC  Gas  Tariff. 

Kentucky  West  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  Letter  Order, 
issued  November  21, 1990  in  Docket  No. 
TQ8&-1^6-000.  with  the  tariff  sheets  to 
become  effective  December  1. 1990. 

Kentucky  West  states  that  service  of 
the  filing  has  been  made  upon  each  of 
Kentucky  West's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  o85.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell 

Secretary. 

[FR  Doc.  91-376  Filed  1-8-91;  8:45  am] 

BILUMQ  CODE  6717-01-M 

(Docket  No.  RP9 1-60-000] 

North  Penn  Gas  Co.;  Tariff  Change 

January  2, 1991. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  December  21, 
1990  tendered  for  filing  Fifth  Revised 
Sheet  No.  15G  to  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1.  North  Penn 
states  that  the  purpose  of  the  filing  is  to 
include  a  provision  to  allow  North  Penn 
to  track  standby  charges  on  an  as-billed 
basis  that  North  Penn  incurs  from  CNG 
Transmission  Corporation. 

North  Penn  respectfully  requests 
specific  waiver  of  the  Commission's 
PCA  Regulations  as  contained  in 
§5  154.301  through  154.310,  inclusive,  to 
track  the  standby  charges  from  CNG 
Transmission  Corporation  on  an  as- 
billed  basis. 

While  North  Penn  believes  that  no 
other  waivers  are  necessary  for  this 
filing,  as  proposed.  North  Penn 
respectfully  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  required  for  this  filing. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  State 
Commissions  shown  on  the  attached 
service  list 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE,  Washington. 
DC  20426.  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  9, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection 
Lois  0.  Casball. 
Secretary 
|FR  Doc  91-375  Filed  1-8-91;  8:45  am) 

BIUJNQ  coot  e717-0V4l 


United  Gas  Pipe  Line  Co.;  Filing  of 
Revised  TartH  Sheets 

(Docket  No.  TQ91-2-11-000] 

January  2. 1991. 

Take  notice  that  on  December  20. 
1990.  United  Gas  Pipe  Line  Company 
(United)  tendered  for  filing  the  following 
revised  tariff  sheets: 

Second  Revised  Volume  No.  1 

Effective  January  1. 1991 

Substitute  Tenth  Revised  Sheet  No.  4 
Substitute  Tenth  Revised  Sheet  No.  4A 
Substitute  Tenth  Revised  Sheet  .No.  4B 
Substitute  Eighth  Revised  Sheet  No.  4D 
Substitute  Tenth  Re\1sed  Sheet  No.  41 

Second  Rexised  Volume  No.  1 

Effective  February  1, 1991 

Eleventh  Revised  Sheet  No.  4 
Eleventh  Revised  Sheet  No.  4A 
Eleventh  Revised  Sheet  No.  4B 
Ninth  Revised  Sheet  No.  4D 
Eleventh  Revised  Sheet  No.  41 

United  states  that  the  above 
referenced  tariff  sheets  are  being  filed 
pursuant  to  §  154.308  of  the 
Commission's  Regulations  to  reflect 
changes  in  United  s  purchased  gas 
adjustment  as  provided  in  section  19  of 
United's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1. 

United  states  that  it  proposes  to 
waive  its  right  to  collect  a  $0.1770 
Surcharge  on  jurisdictional  sales 
volumes  for  the  penod  January  1, 1991 
through  January  31. 1991.  United  was 
authorized  to  charge  and  collect  that 
surcharge  effective  October  1,  1990 
through  September  30, 1991  pursuant  to 
a  Commission  Letter  Order  dated 
November  2, 1990,  subject  to  the 
conditions  set  forth  in  that  Letter  Order 

United  states  that  the  revised  tariff 
sheets  and  supporting  data  are  being 
mailed  to  its  jurisdictional  sales 
customers  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fife  a  Motion  lo 
Inter\'ene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington 
DC  20426.  in  such  accordance  with 
sections  385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  en  or 
before  January  9, 1991 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wil! 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
Inter\'ene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 

Secretory. 

[FR  Doc  91-372  Filed  1-8-91.  8-45  am] 

RLUNQ  CODC  6717-01-11 


Office  of  Conservation  and 
Renewat>le  Energy 

[CaseNo.F-0271 

Energy  Conservation  Program  for 
Consumer  Products;  Application  for 
Interim  Waiver  and  Petition  for  Waiver 
of  Furnace  Test  Procedures  from 
Amana  Refrigeration,  Inc. 

agency:  Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy. 

SUMMARY:  Todays  notice  publishes  a 
letter  granting  an  Interim  Waiver  to 
Amana  Refrigeration.  Inc.  (Amana)  from 
the  existing  Department  of  Energy 
(DOE)  test  procedures  for  furnaces 
regarding  blower  time  delay  for  the 
company's  GUD  mode!  of  condensing 
gas  furnace. 
Today's  notice  also  publishes  a 
Petition  for  Waiver  "  from  Amana. 
Amana's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  test 
procedures  relating  to  the  blower  time 
delay  specification.  Amana  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  its  GUD  condensing  gas  furnace 
instead  of  the  specified  15  minute  delay 
between  burner  on-time  and  blower  on- 
t;me  DOE  is  soliciting  comments,  data, 
and  information  respecting  the  Petition 
for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  February 
8.  1991. 

ADDRESSES:  W'ritten  comments  (5 
copies)  and  statements  shall  be  sent  to: 
Department  of  Energy,  Office  of 
Conservation  and  Renewable  Energy, 
Case  No.  F-027.  Mail  Stop  CE-90.  room 
6B-025.  1000  Independence  .Avenue, 
SW..  Washington.  DC  20585.  (202)  586- 
3012. 

FOR  FURTHER  INFORMATtON  CONTACT 
Cyrus  H.  Nassen.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE-43. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 
(202)586-9127 

Eijgene  Margolis,  Esq.,  U.S. 
Department  of  Energy.  Office  of  General 
Counsel.  Mail  Station  GC-12.  Forrestal 
Building.  lOOO  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202)  586- 
9507. 
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•U^FUEMfNTANY  INFOHMATION:  The 

Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619,  92  Stat.  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Pulib  Law  lOQ-357.  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430.  Subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  on 
September  26. 1980.  creating  the  wavier 
process.  45  FR  64108.  Thereafter  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  interim  waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823.  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waiver 
generally  remain  in  effect  until  final  lest 
procedaie  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 


Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  May  15, 1990,  Amana  filed  an 
Application  for  an  Intenm  Waiver 
regarding  blower  time  delay.  Amana's 
Application  seeks  an  interim  waiver 
from  the  DOE  test  provisions  that 
require  a  1.5  minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead, 
Amana,  requests  the  allowance  to  test 
using  a  30  second  blower  time  delay 
when  testing  its  CUD  condensing  gas 
furnace.  Amana  states  that  the  30 
second  delay  is  indicative  of  how  these 
furnaces  actually  operate.  Such  a  delay 
results  in  an  energy  savings  of 
approximately  1.7  percent.  Since  current 
DOE  test  procedures  do  not  address  this 
variable  blower  time  delay,  Amana  asks 
that  the  interim  waiver  be  granted. 

Previous  waivers  for  this  type  of 
timed  blower  delay  control  have  been 
granted  by  DOE  to  the  Coleman 
Company,  50  FR  2710,  January  18, 1985; 
Magic  Chef  Company,  50  FR  41553, 
October  11, 1985;  Rheem  Manufacturing 
Company.  53  FR  48574,  December  1, 

1988,  and  55  FR  3253,  January  31. 1990; 
Trane  Company,  54  FR  19226,  May  4. 

1989,  and  55  FR  41589,  October  12. 1990; 
DMO  Industries.  55  FR  4004,  February  6. 
1990;  Heil-Quaker  Corporation,  55  FR 
13184,  April  9, 1990;  and  Carrier 
Corporation,  55  FR  13182,  April  9. 1990. 
Thus,  it  appears  likely  that  the  Petition 
for  Waiver  will  be  granted  for  blower 
time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  has 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  pubHc  interest 
to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above,  DOE  is 
granting  Amana  an  Interim  Waiver  for 
its  GUD  model  of  condensing  gas 
furnace.  Pursuant  to  paragraph  (ej  of 
section  430.27  of  the  Code  of  Federal 
Regulations  the  following  letter  granting 
the  Application  for  Interim  Waiver  to 
Amana  Refrigeration,  Inc.  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver"  in  its  entirety.  The 
petition  contains  no  confidential 
information.  DOE  solicits  comments, 
data,  and  information  respecting  the 
petition. 


Issued  in  Washington,  DC,  January  2. 1991, 
J.  Michael  Davis, 

Assistant  Secretary.  Conservation  and 

Renewable  Energy. 

May  15, 1990 

Assistant  Secretary.  Conservation  and 

Renewable  Energy.  United  States 

Department  of  Energy.  1000 

Independence  A  venue,  S.  W., 

Washington.  DC.  20585 

Subject:  Petition  for  Waiver  and  Application 
for  Interim  Waiver 

Gentleman;  This  is  a  Petition  for  Waiver 
and  Application  for  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27,  as 
amended  14  November  1988.  Waiver  is 
requested  from  the  test  procedures  for 
measuring  the  Energy  Consumption  of 
Furnaces  found  in  Appendix  N  of  Subpart  B 
to  Part  430,  specifically  the  section  requiring 
a  1.5  minute  delay  between  burner  ignition 
and  start-up  of  the  circulating  air  blower. 

Amana  Refrigeration,  Inc.  requests  a 
waiver  from  the  specified  1.5  minute  delay, 
and  seeks  authorization  in  its  furnace 
efficiency  test  procedures  and  calculations  to 
utilize  a  fixed  timing  control  that  will 
energize  the  circulating  air  blower  30  seconds 
after  gas  valve  ignition.  A  control  of  this  type 
with  a  fixed  30  second  blower  on-time  will  be 
utilized  in  our  GUD  line  of  high  efficiency 
condensing  furnaces. 

The  current  test  procedure  does  not  credit 
Amana  for  additional  energy  savings  that 
occur  when  a  shorter  blower  on-time  is 
utilized.  Test  data  for  these  furnaces  with  a 
30  second  delay  indicate  that  the  heat-up 
cycle  energy  losses  will  decrease,  the  amount 
of  condensate  generated  during  the  cyclic 
condensate  lest  will  increase,  and  the  overall 
furnace  AFUE  will  increase  up  to  1.7 
percentage  points.  Copies  of  the  confidential 
test  data  confirming  these  energy  savings  will 
be  forwarded  to  you  upon  request. 

Amana  Refrigeration  is  confident  that  this 
waiver  will  be  granted,  as  similar  waivers 
have  been  granted  in  the  past,  to  Coleman 
Company,  Magic  Chef  Company,  Rheem 
Manufacturing,  and  the  Trane  Company. 

Manufacturers  that  domestically  market 
similar  products  are  being  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  for 
Interim  Waiver. 
Sincerely. 
Alan  F.  Kessler. 

Chief  Engineer.  Environmental  Products. 
Amana  Refrigeration.  Inc 

Department  of  Enei^,  Washington,  OC 

lanuary  4, 1991. 

Mr.  Alan  F.  Kessler, 

Chief  Engineer.  Environmental  Products. 
Amana  Refrigerauon.  Inc..  Amana.  lA 
52204 

Dear  Mr.  kessler  This  is  in  response  to 
your  May  15. 1990.  Application  for  Intenro 
Waiver  and  Petition  for  Waiver  from  the 
Department  of  Energy  (DOE)  test  procedures 
for  furnaces  regarding  blower  time  delay  for 
the  Amana  Refrigeration,  Inc.  (Amana)  GUD 
model  of  condensing  gas  furnace. 

Previous  waivers  for  timed  blower  delay 
control  have  been  granted  by  DOE  to 
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Coleman  Company.  50  F.R.  2710.  lanuary  18. 
1985.  Magic  Chef  Company.  50  F.R.  41553. 
October  11, 1985;  Rheem  Manufacturing 
Company.  53  F.R.  48574,  December  1. 198& 
and  55  F.R.  3253,  January  31, 1990;  Trane 
Company.  54  F.R.  19228,  May  4. 1989,  and  55 
F.R.  41589,  October  12, 1990:  DMO  Industries. 
55  F.R.  4004.  February  6, 1990:  Heil-Quaker 
Corporation.  55  F.R.  13184.  April  9. 1990;  and 
Carrier  Corporation,  55  F.R.  13182,  April  9, 
1990. 

Amana's  Application  for  Interim  Waiver 
does  not  provide  sufficient  information  to 
evaluate  what,  if  any,  economic  impact  or 
competitive  disadvantage  Amana  will  likely 
experience  absent  a  favorable  determination 
on  its  application.  However,  in  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been  demonstrated, 
based  upon  DOE  having  granted  a  waiver  for 
a  similar  product  design,  it  is  in  the  public 
interest  to  have  similar  products  tested  and 
rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  Amana's  Application  for  an 
Interim  Waiver  from  the  DOE  test  procedures 
for  its  GUD  series  condensing  gas  furnaces 
regarding  blower  time  delay  is  granted. 

Amana  shall  be  permitted  to  test  its  line  of 
GUD  condensing  gas  furnaces  on  the  basis  of 
the  test  procedures  specified  in  10  CFR  Part 
430,  Subpart  B,  Appendix  N,  with  the 
modification  set  forth  below. 

(i)  Section  3.0  in  Appendix  N  is  deleted  and 
replaced  with  the  following  paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in  section 
9  in  ANSl/ASHRAE  103-82  with  the 
exception  of  sections  9.2.2,  9.3.1,  and  9.3.2. 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3. 10  in  Appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the  required 
measurements  performed,  turn  on  the  furnace 
and  measure  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above,  at  0.5 
and  2.5  minutes  after  the  main  bumer{s) 
comes  on.  After  the  burner  start-up  delay  the 
blower  start-up  by  1.5  minutes  (t-),  unless  (1) 
the  furnace  employs  a  single  motor  to  drive 
the  power  burner  and  the  indoor  air 
circulation  blower,  in  which  case  the  burner 
and  blower  shall  be  started  together,  or  (2) 
the  furnace  is  designed  to  operate  using  an 
unvarying  delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control  shall 
be  permitted  to  start  the  blowen  or  (3)  the 
delay  time  results  in  the  activiation  of  a 
temperature  safety  device  which  shuts  off  the 
burner,  in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the  latter 
case,  if  the  fan  control  in  adjustable,  set  it  to 
start  the  blower  at  the  highest  temperature.  If 
the  fan  control  is  permitted  to  start  the 
blower,  measure  time  delay.  (I-),  using  a  stop 
watch.  Record  the  measured  temperatures 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue  pipe 
with  ±  0.01  inch  of  water  gauge  of  the 
manufacturers  recommended  on-period 
draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 


allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  revoked  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underiying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180 
day  period,  if  necessary. 

Sincerely, 
J.  Michael  Davis. 

Assistant  Secretary.  Conserxation  and 
Renewable  Energy. 
[FR  Doc.  91-465  Filed  1-8-91:  8:45  am] 
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[No.  DE-PS01-91FE622711 
Office  Of  Fossil  Energy 
Clean  Coal  Technology  Program 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  issuance  of  a  Program 
Opportunity  Notice  (PON)  for  the  Clean 
Coal  Technology  Program. 

summary:  On  or  about  Januarj'  17, 1991, 
DOE  will  issue  a  Program  Opportunity 
Notice  (PON),  No.  DE-PS01-91FE62271. 
The  PON  solicits  proposals  for  cost- 
shared  projects  to  demonstrate  clean 
coal  technologies  for  retrofitting, 
re^owering  and  replacement.  A  total  of 
$600  million  dollars  (less  approximately 
$32  million  for  DOE's  administrative 
expenses)  has  been  appropriated  for 
financial  assistance  awards  under  this 
solicitation  by  Public  Law  101-121.  In 
addition,  it  is  anticipated  that 
unobligated  funds  from  previous  Clean 
Coal  Technology  solicitations  may  be 
made  available  for  award  under  this 
sohcitation. 

DATES:  Proposals  must  be  received  by 
DOE  at  the  address  indicated  in  the 
PON  by  no  later  than  4:30  p.m..  e.s.t., 
Washington.  DC.  on  May  17  1991. 
addresses:  Copies  of  the  PON  may  be 
obtained  by  writing  to; 
U.S.  Department  of  Energy,  P.O.  Box 
2500,  Attn:  Document  Control 
Specialist,  PR-33,  Washington,  DC 
20013. 

Copies  of  the  PON  may  be  picked  up 
at: 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Document 
Control  Specialist,  Forrestal  Building, 
room  lJ-005, 1000  Independence 
Avenue.  SW.,  Washington.  DC 
Oral  and  written  requests  for  the  PON 
should  include  a  reference  to  the 
solicitation  number.  DE-PSOl- 
91FE62271.  Copies  of  the  PON  may  be 
picked  up  between  the  hours  of  9  a.m. 
and  3  p.m..  Monday  through  Friday. 


except  Federal  holidays.  Persons  who 
have  received  previous  Clean  Coal 
Technology  solicitations  (Nos.  DE-PSOl- 
86FE60966,  DE-PS01-FE61530.  and  DE- 
PS01-89FE61825).  need  not  submit  a 
request  for  the  PON  One  copy  of  the 
PON  will  be  mailed  to  such  persons  on 
or  about  January  17, 1991. 

SUPPl^MENTARY  INFORMATION;  On  May 
25, 1990.  Public  Law  101-302  was 
enacted  which  delayed  issuing  the  CCT 
IV  PON  until  September  1,  1991. 
Subsequently,  on  November  5. 1990,  the 
President  signed  Public  Law  101-512, 
"An  Act  Making  Appropriations  for  the 
Department  of  the  Interior  and  Related 
Agencies  for  the  Fiscal  Year  Ending 
September  30. 1991.  and  for  Other 
Purposes."  This  Act.  among  other  things, 
directs  DOE  to  issue  a  "general  request 
for  proposals"  for  CCT  IV  by  no  later 
than  February  1, 1991.  and  selection  of 
projects  for  negotiations  "no  later  than 
eight  months  after  the  date  of  the 
general  request  for  proposals." 

DOE  has  scheduled  a  preproposal 
conference  to  occur  at  10  a.m.  on 
February'  5. 1991.  at  the  Thomas 
Jefferson  Auditorium.  U.S.  Department 
of  Agriculture  (South  Building  between 
5th  and  6th  wings).  14ih  Street  and 
Independence  Avenue,  SW.. 
Washington.  DC.  The  purpose  of  the 
preproposal  conference  is  to  provide  an 
opportunity  for  prospective  proposers  to 
gain  a  better  understanding  of  the 
objectives  and  requirements  of  the  PON. 
Questions  concerning  the  PON  should 
be  submitted  in  writing  to: 
Department  of  Energy.  Office  of 
Placement  and  Administration. 
Operations  Branch  "A-1"  (PR-321.1), 
room  Number  11-065. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  Attn;  Herbert 
D.  Walkins. 

Questions  should  be  received  by  no 
later  than  January  29, 1991.  Seating  will 
be  available  on  a  first  come,  first  served 
basis. 

DOE  expects  to  complete  the 
evaluation  and  selection  of  proposals  by 
approximately  September  17. 1991 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Herbert  D.  Watkins.  Tel.  (202)  586- 
1026. 

Issued  in  Washington  DC 
Robert  H.  Gentile, 

Assistant  Secretary'.  Fossil  Energy. 

[FR  Doc  91-460  Filed  1-8-91,  8:45  am) 
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Cases  FU«d  with  the  Office  of  Hearings 
and  A|>peals  During  the  Week  of 
November  IS  through  November  23. 
1990 

Durmg  the  Week  of  November  16 
through  November  23, 1990,  the  appeals 
and  applications  for  exception  or  other 
relief  hsted  in  the  appendix  to  this 
Notice  were  filed  witii  the  Office  of 
Hearings  and  Appeals  of  the 


DrpartmenI  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Undf^r  DOE  pr'ir.pHural  regulations,  10 
C!  R  port  2U5,  any  person  who  will  be 
H^grieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  uf 
service  of  notice,  as  prescribed  m  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  he  filed  with  the  Oi^fice 
of  Hearings  and  Appeals,  Department  of 
Fnergy,  Washington,  BC  20585. 

Dated  l.iniiary  3.  1991 
George  B.  Breznay, 

DirfTtor.  Office  of  Hoarings  and  Appeals 


Data                             Name  mxj  tocalion  of  applicant 

Case  No. 

Type  ot  submisaon 

^^ow  14.  1990    

Now   19.  1990 
Nov  21.  19<« 

Han<o«J  Cducat»n  Action  League  Spokane,  WA 

Nattooal  Haratd  Coolrol  Cotofatiori  Altjoqoerqoe. 
NM 

Texaco/Ca«ta«>afi  s  Texaco.  Bend.  OR — 

LFA-0085 
LFA-0084 
RR321-33 

Appeal  c*  an  irtornnation  requesJ  dental  H  G'anted  The  Oclubei 
26.  1990  Freedom  o1  Information  Request  Denial  rssoed  by  the 
OH'ce  o1  Defense  Proyams  *kuM  be  resonded.  and  Hanlord 
Edijcation  Action  League  woiiUI  lececva  access  to  Documenits 
re;at:ng  to  cefla»n  activilies  by  the  U.S.  Government  al  tr.e 
Hankxd  facility  near  Richland.  Washington. 

Appeal  01  an  information  request  denial  tl  Granted  The  Ociotjei 
26.  1990  Freedom  of  intofmation  Request  IDefnal  issued  by  the 
Office  of  inie'governmental  and  External  Attatrs  wouW  t*  re- 
sunded  and  National  Hazard  Control  Corporatton  would  tecb:ve 
access  to  the  pricing  nformation  v»nich  was  ncKided  m  Sancia 
National  Lacof3lor«s.  Aibuquerqoe  Contract  No  45-7907 

Fieqoest  for  modification/rescission  in  the  Texaco  retund  proceed^ 
tng  If  Granted  The  August  29.  1990  Decision  and  Order  (Case 
Ncs.  RF32V2966  and  RF321-8408)  issued  to  Calla^an  s 
Texeco  would  tie  nxxMied  regarding  ttie  l»ms  applicsnon  lor 
refund  subruned  in  the  Texaco  refund  proceedmg. 

Refund  Applications  RECcrvHO 


OMIt  receMd 


11/19  90 _ 

11/19  90 

11/19'90  

11/20/90  . 

11/20/ao 

11/20/90 

1 1 /23/90  

11/23/90  

11/16/90  thru  11/23/90. 


•,  1/'6-90  thru  11,  23/90 


11/16  90  thru  11/23   90 


Nante  o»  refund  procewing/narrw  of  refund  application Case  number 

Cartier^  rust    inc - i  RF326-168 

Western  Georr  ."iicai  Co  of  Amer____ RF326-169 

Langham  Pptr  m,-  ,r"  f:orp _.__..___._ |  RF326-170 

Prurtf?  S-^«  '^-vwenter - '  RF31 5-i  0094 

Jack  Hag/xxar -■    RF304-12148 

PiChboroArco       ILZ I RF304-12149 

Walbcri  s  Arco   _— „___.. ~- 1  RF3&4-12160 

Mac  Sm.tri  Petroleom  Products _ 1  RF326-171 

Crude  Oil  refund,  apphcations  received - ~ RF272-8-1493      thru 

84582 
cut  OU  refund,  applicanons  received _— RF300-13653      thai      RF300 

13760 
Texaco  refund,  applications  received  - — RF32i-ii43i      ihrj     RF321 

11639 


RF272- 
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Cases  FHed  With  the  Office  of 
Heartngs  and  Appeals  During  the 
Week  of  October  26  througti 
November  2,  1990 

During  the  Week  of  October  2b 
through  November  2,  199(3,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  tn  t^^is 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  dale  of 
receipt  by  an  aggrieved  person  of  actual 
r.otire,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20565. 

Uated;  l^nnary  3,  1991. 
GeoT}^  B.  Breznay, 

n  rf'cior,  OHirr  u(  Hearings  and  Appeals. 
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Date 


Oct  29,  1990., 


Oct.  29,  1990. 


Oct.  30.  1990. 


Nov.  1,  1990. 


Nov.  1.  1990. 


Name  and  location  of  applicant 


Case  No 


Type  o'  SUt)misS>on 


Oct  16,1990 TeKaco/Jim's  Texaco.  Washington,  DC RR321-25 


Exxon/Wllliams  Exxon,  Memphis,  IN.. 


Vigdor  Schreibman,  McLean.  VA LFA-0077 


RR307-11 


Texaco/Glaub  s  Texaco  Service,  Sheibyvtile,  IN !  RR321-26 


Robert  E.  Caddel,  North  Augusta,  SC,. 


The  Crude  Company,  Washington,  tXJ _ ~ 


Nov.  2.  1990 Texaco/Swains  Texaco,  Decatur,  GA.. 


LFA-OC78 


LRD-0003 


RR321-27 


Request  ^v  modification/rescisston  m  the  Texaco  refund  proceed 
ing  If  Granted  The  Sepiemoer  6  '990  Oecisior^  arxJ  D'ae- 
(Case  No  RF321-1104  RF321-5-41  RF32i-6940i  wouio  be 
modified  regarding  the  fif^  s  application  tty  retuna  submmea  i'- 
the  Texaco  refund  proceeding 

Request  for  modification  .rescission  m  the  Texaco  refund  p'oceeo 
ing  If  Granted  The  August  29  1990  Decision  and  Order  I  Case 
No  RF307-9915)  issued  to  Williams  Exxon  would  be  moditiea 
regarding  the  firni  s  application  for  'etunc  suDmitled  in  the 
Texaco  refund  proceeding 

Appeal  ot  an  information  request  denial  H  Granted  V19O0' 
Schreibman  would  recerve  access  to  records  perlaming  tc 
programs  that  include  ttie  position  of  Paralegal  Specialist 

Request  tor  modification /rescission  in  the  Texaco  refund  proceeo- 
ing    If  Granted   The  September  28    1990  Decison  and  O^oer 
(Case  No    RF321-1558,   RF321-76791  would  be  rryxjitwd  re- 
garding ttie  firm  s  application  for  refund  submitted  m  tfie  Texacc 
refund  proceeding 
Appeal  of  an  information  request  denial    it  G'anted    Rotien  E 
Caddell  would  receive  access  to  ah  documents  related  to  the 
selection   process  for  the   Department   of   Energy    Savannar- 
River  Announcement  SR-90-029 
Motion  for  discovery    If  Granted    Discoveni  would  be  granted  tc 
the  Crude  Company  m  connection  with  the  amended  theory  o* 
liability  to  the  Proposed  Remedai  Order  m  Case  No    KRO- 
0490 

"'•  Request  for  modification ,  rescission  in  the  Texaco  refund  proceeo- 

I      ing.  If  Granted   The  Seotemoer  20    i99C  Deasion  and  Order 
(Case  Nos    RF321-8039  and  RF321-9048  issued  to  Swains 

I      Texaco  would  be  modified  regarding  ttie  fir^  s  application  to' 
refund  submitted  in  tfie  Texaco  refund  proceeding 


Refund  Applications  Received 


Date  received 


Name  of  refund  proceeding /name  of  refund  application 


Case  number 


10/29/90 

10/29/90 _ 

10/29/90 - — 

10/29/90 

10/29/90 

10/29/90 _ 

10/29/90 

10/29/90 

11/01/90 

07/03/89 

07/03/89 

07/03/89 i 

07/03/89 

10/31/90 

11/02/90 -.... 

11/02/90 

10/26/90  thru  11/02/90.. 

10/26/90  thru  11/02/90 

10/26/90  thru  11/02/90 

10/26/90  thru  11/02/90 


LM  Amick  Inc 

Detroit  W  117th  Shell.. 

Tyson  Oil  Inc  f(»101 

Tyson  Oil  Inc  fl'201 

Tyson  Oil  Inc  #301 

Tyson  Oil  Inc  #401 

Tyson  Oil  Inc  #501 

Tyson  Oil  Inc  #601 

Beech  Service  Station 

Han-eirs  Starflite  Svc 

Rotesville  Oil  Co ™ 

By-pass  Service  Center 

Star  Mart  Food  Store  #173.. 

Nutley  Street  Exxon 

Napa  Valley  Petroleum.  Inc 

Carmichael  Exxon 

Crude  oil  refund,  applications  received... 


Gulf  oil  refund,  applications  received 

Texaco  refund,  applications  received 

Tesoro  oil  refund,  applications  received.. 


RF315-10O66 

RF3'5-1C)06' 

RF315-I006e 

RF315-IOO69 

BF313-IOC-O 

RF307-10071 

RF307-10072 

RF3'5-10073 

RF315-10074 

RF3 14-77 

RF3U-78 

RF314-79 

RF314-8O 
I  RF30''-10'59 
I  RF315-10C'5 
!  RF30^-1Ci6C 

RF272-83814 
84206 

RF30O-131*e' 
13352 

RF321- 10542      thru      RFjj- 
10776 

RF326-73  thru  RF326-122 


RCJ72- 


th'„.     RF272- 


[FR  Doc.  91-463  Filed  1-8-01;  8:45  am] 

BILUNQ  CODE  S4S0-01-M 

Issuance  of  Decisions  and  Orders  by 
tt)e  Office  of  Hearings  and  Appeais 
During  the  Weelt  of  November  19 
Through  November  23, 1990 

During  the  week  of  November  19 
through  November  23, 1990,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 


for  refund  or  other  rehef  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary-  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Motion  for  Discovery 

The  Crude  Company.  11/20/90.  LRD- 
0003:  LRZ-0012:  LRZ-O013 

The  Crude  Company  (TCC)  filed  a 
supplemental  motion  for  discovery',  a 


motion  to  be  dismissed  as  a  party  and  a 
motion  to  supplement  the  record  m 
connection  with  the  F*roposed  Remedial 
Order  (PRO)  that  the  Economic 
Regulatory  Administration  (ER.^:  issued 
to  TCC  on  December  15,  1986  TCC  s 
motions  concern  the  PRO  s  amended 
theory  of  liability  with  respect  to  TCC 
In  considering  TCC's  discovery  requests. 
the  DOE  determined  that  the 
information  TCC  was  seeking  from 
various  parties  and  from  the  ER/\  ivas 
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aimed  at  substantiating  factual 
allegations  which  were  not  directly 
relevant  to  the  factual  or  legal 
allegations  advanced  by  the  ERA  as  a 
basia  for  the  PRO'b  finding  of  liability 
against  TCC.  Accordingly,  TCC's 
discovery  requests  were  denied.  The 
DOE  also  denied  TCC's  request  to  be 
dismissed  as  a  party  to  the  PRO.  on  the 
grounds  that  the  ERA'S  findings 
established  a  prima  facie  case  for  TCC's 
liability.  Finally,  the  DOE  permitted 
TCC  to  supplement  the  record  of  the 
proceeding  with  a  discussion  of 
Constitutional  objections  to  the  ERA's 
theory  of  liability  that  were  raised  in  a 
recent  determination  of  the  Federal 
Energy  Regulatory  Commission. 

Refund  Applications 

A-1  on  Co..  et  al,  11/23/90.  RF272- 
65004.  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  the  applications  for  crude  oil 
overcharge  refunds  submitted  by  15 
applicants.  Each  of  the  applicants  had 
been  involved  in  retailing  or  reselling 
refined  petroleum  products  during  llie 
crude  oil  price  control  period  (August  19, 
1973  through  January  27. 1981).  The  DOE 
found  that  none  of  the  applicants  had 
demonstrated  that  it  was  injured  by 
crude  oil  overcharges;  none  was 
therefore  eligible  for  a  refund. 

Chickasba  Fuel  Supply.  Inc..  11/19/90. 
RF272-13480.  RD272-13480 

The  DOE  issued  a  Decision  and  Order 
granting  an  Applicdtion  for  Refund  filed 
by  Chickasha  Fuel  Supply,  Inc.,  in  the 
subpart  V  crude  oil  special  refund 
proceeding.  The  Applicant  is  a  serxice 
company  specializing  in  fractionation 
and  drilling  rigs.  It  was  defcrmined  that 
the  Applicant  was  an  end-user  of  the 
rnfined  petroleum  products  that  formed 
the  basis  for  its  refund  Application.  The 
objection  filed  by  a  consortium  of  States 
was  rejected  and  the  Motion  for 
Discovery'  by  the  States  was  denied. 

Culf  Oil  Corporation /Bulk  Petroleum 
■  Corpcration.  11/20/90.  RF300-11398 

The  DOE  issued  a  Decision  ard  Order 
considermg  an  Application  for  Refund 
filed  by  Bulk  Petroleum  Corporation 
fiom  the  Gulf  Oil  Corporation  consent 
order  fund.  The  DOE  found  that  since 
Bulk  was  a  wholly-owned  subsidiary  of 
Gulf  during  the  consent  order  period,  it 
would  not  be  appropriate  to  grant  the 
firm's  refund  request.  The  DOE  also 
noted  that  Bulk  had  resold  gasoline 
under  the  brand  name  E-Z  Go,  and  that 
a  number  E-Z  Co  retailers  had  applied 
for  refunds  from  the  Gulf,  Exxon  and 
Shell  consent  order  funds.  DOE  found 
that  Bulk  failed  to  make  a  reasonable 
effort  to  provide  the  Agency  with 


information  concerning  the  sources  of  its 
purchases  of  gasoline,  even  though 
under  the  terms  of  the  Gulf  consent 
order  it  was  required  to  assist  the  DOE 
in  the  Gulf  refund  proceeding.  Without 
that  type  of  information  the  DOE  was 
unable  to  make  appropriate  refunds  to 
the  E-Z  Go  applicants.  The  DOE 
therefore  found  th.it  the  Bulk  refund 
request  should  also  be  denied  on 
equitable  grounds. 

Gulf  Oil  Corporation/Shorter  A  venue 
Gulf  11/19/90.  RF300-11303 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  filed  on 
behalf  of  Shorter  Avenue  Gulf  by 
Resource  Refunds,  Inc.  (RRI)  in  the  Gulf 
Oil  Corporation  special  refund 
proceeding.  The  Application  was 
approved  using  a  presumplioii  of  injury. 
The  amount  of  the  refund  granted  in  this 
Decision,  which  includes  both  principal 
and  interest,  is  S2,265.  Because  of  the 
DOE'S  previous  experience  with  RRI 
president  Allin  Means,  as  noted  in  Ken's 
Professional  Waterproofing.  18  DOE 
^  85,771  (1989),  the  DOE  will  mail  the 
refund  checks  of  Applicants  represented 
by  RRI  directly  to  the  Applicants. 

Harry  J.  Holand,  11/20/90.  RF272-77065 

The  Department  of  Energy  issued  a 
Decision  and  Order  granting  a  refund 
from  the  crude  oil  overcharge  funds  to 
Harry  I.  Holand  based  upon  his 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973 
throuih  January  27, 1981.  The  DOE 
determined  that  Mr.  Holand's  logging 
company,  Holand  Logging  Company. 
was  an  end-user  of  petroleum  products. 
Although  Mr.  Holand  resold  a  small 
amount  of  gasoline  and  diesel  fuel 
through  gas  pumps  he  owned  in 
front  of  his  logging  company,  Holand 
Logging  Company  itself  consumed  the 
majority  of  the  petroleum  products 
purchased.  Because  the  size  of 
bis  retail  business  and  number  of 
gallons  resold  were  small  the  DOE 
determined  that  Harry  is  eligible  to 
receive  a  refund  for  petroleum  products 
consumed  by  Holand  Logging  Company. 
The  refund  granted  to  Harry  J.  Holand  in 
this  Decision  is  S333. 

IIoffman-La  Roche.  Inc..  11/21/90, 
RF272-103S,  RD272-1038 
The  Dtpartment  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting  a 
refund  from  crude  oil  overcharge  funds 
to  Hoffman-La  Roche,  Inc.,  based  on  the 
firm's  purchases  of  refined  petroleum 
products  during  the  period  August  19. 
1973,  through  January  27, 1981.  The 
applicant  was  involved  in  the 
pharmaceutical  and  Tine  chemical 
industry  and  used  the  petroleum 
products  in  its  business  operations. 
Hoffmann-La  Roche,  Inc.  was  an  end- 
user  of  the  products  claimed  and  was 


therefore  presumed  injured.  A 
consortium  of  30  states  and  two 
territories  filed  a  "Statement  of 
Objections"  and  "Motion  for  Discovery" 
with  respect  to  the  applicant's  claim. 
The  DOE  found  that  the  states'  filings 
were  insufficient  to  rebut  the 
presumption  of  injury  for  end-users  in 
thi#>case.  Therefore,  the  Applications  for 
Refund  was  granted  and  the  Motion  for 
Discovery  was  denied.  The  refund 
granted  to  Hoffman-La  Roche.  Inc.  is 
$164,G44. 

Postillico  Brothers  Asphalt  Co.,  11/21/ 

90.  RR272-!)8.  RD272-58 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  in  the  subpart  V 
crude  oil  proceeding  by  an  asphalt 
manufacturing  and  road  construction 
Hrm.  The  Application  for  Refund  of 
Posillico  Brothers  Asphalt  Co.  (Posillico) 
in  the  subpart  V  crude  oil  proceeding 
had  been  dismissed  when  Possillico's 
attorney  neglected  to  submit  information 
requested  by  the  DOE.  The  DOE 
decided  to  grant  the  Motion  on  the 
grounds  of  administrative  efficiency  and 
to  reinstate  Posillico's  refund 
application.  A  group  of  States  and 
Territories  (States)  objected  to  the 
application  on  the  grounds  that  Posillico 
was  able  to  pass  through  increased 
petroleum  costs  to  its  customers  during 
the  consent  order  period.  The  only 
evidence  submitted  by  the  States  was 
an  affidavit  by  an  economist  stating 
that  in  general,  road  construction  firms 
v^ere  able  to  pass  through  increased 
petroleum  costs.  The  DOE  determined 
that  the  evidence  offered  by  the  States 
was  insufficient  to  rebut  the 
presumption  of  end-user  injury  and  that 
the  applicant  should  receive  a  refund. 
The  DOE  also  denied  the  Slates'  Motion 
for  Discovery,  determining  that  it  was 
not  appropriate  where  the  States  had 
not  presented  relevant  evidence  to  rebut 
the  applicant's  presumption  of  injury. 
Posillico  was  granted  a  refund  of 
$25,011. 

Shell  Oil  Co. /Grace  Distribution 
Services  et  al.,  11/21/90.  RF315- 
9154  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  Apphcations  for  Refund  filed 
by  Fuel  Refunds.  Inc.  on  behalf  of  fifteen 
applicants  in  the  Shell  Oil  Company 
special  refund  proceeding.  Not  one  of 
the  applicants  could  substantiate  his 
petroleum  purchase  volume: 
furthermore,  not  one  could  provide  any 
evidence  that  the  petroleum  products  he 
purchased  originated  with  Shell. 
Accordingly,  the  fifteen  Applications  for 
Refund  were  denied. 
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State  of  Arkansas.  11/21/90.  RF272- 
64288 

The  Department  of  Energy  issued  a 
Decision  and  Order  granting  refund 
monies  from  crude  oil  overcharge  funds 
to  the  Slate  of  Arkansas  based  upon  its 
purchases  of  gasoline  during  the  period 
August  19. 1973  through  January  27. 
1981.  Arkansas  used  records  retained  by 
its  Department  of  Finance  and 
Administration  to  calculate  its  gallonage 
claim.  Arkansas'  gallonage  claim 
included  the  refined  petroleum  products 
purchsed  by  its  state  agencies  except  for 
the  Arkansas  Highway  and 
Transportation  Department  and  the 
Arkansas  Game  and  Fish  Commission. 
Arkansas  was  granted  a  refund  of 
$29,580. 

Texaco  Inc. /Douglas  Gas  &  Oil  et  al.. 
11/20/90.  RF321-2444  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  17  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Each  of  the  applicants 
purchased  directly  from  Texaco  during 
the  consent  order  period.  The  DOE 
found  that  each  applicant  had  received 
product  volume  credits  for  Texaco 
'Delivery  For  Our  Account"  (DFOA) 
transactions.  Consequently,  the  DOE 
determined  that  the  applicants  were  not 
injured  in  those  instances  and  therefore 
are  ineligible  to  receive  a  refund  for 
DFOA  purchases.  Seven  applicants  are 
resellers  whose  allocable  shares  are 


greater  than  $10,000.  Each  of  these 
applicants  elected  to  limit  its  claim  to 
the  larger  of  $10,000  or  50  percent  of  its 
approved  allocable  share  up  to  $50,000. 
Ten  applicants  are  resellers  whose 
allocable  shares  are  less  than  $10,000 
and  are  eligible  to  receive  a  refund 
equal  to  the  full  amount  of  their 
allocable  share.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $339,818 
(S2a3,701  principal  and  $56,117  interest). 

Texaco  Inc./Gulf  States  Asphalt 
Company,  11/21/90.  RF321-3602 

The  DOE  issued  a  Decision  and  Order 
denying  an  AppHcation  for  Refund  filed 
by  Gulf  States  Asphalt  Company  in  the 
Texaco  Inc.  special  refund  proceeding. 
Gulf  States  did  not  establish  that  it 
purchased  asphalt  products  from 
Texaco  during  the  applicable  portion  of 
the  consent  order  for  which  it  is 
claiming  a  refund.  Nor  did  it  supply  any 
documentation  that  its  purchases 
originated  from  Texaco.  Since  Gulf 
States  did  not  submit  information  to 
substantiate  its  claim,  it  was  found 
ineligible  to  receive  a  refund. 
Accordingly,  this  application  was 
denied. 

United  States  Su^ar  Corporation.  1 1/20/ 
90.  RF272-23812.  RD272-23812 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  United  States  Sugar 
Corporation,  based  on  its  purchases  of 
refined  petroleum  products  during  the 


period  August  19. 1973  through  January 
27. 1981.  The  applicant,  a  grower  and 
refiner  of  sugar,  demonstrated  the 

volume  of  its  claim  by  using 
contemporaneous  records  and 
reasonable  estimates  The  applicant  was 
an  end-user  of  the  products  it  claimed 
and  was  therefore  presumed  by  the  tKDE 
to  have  been  injured.  A  group  of  States 
and  Territories  filed  Objections  to  the 
application,  contending  that  the  firm 
was  not  injured  because  it  was  able  to 
pass  through  to  customers  any 
overcharges  it  suffered  due  to  the 
elasticities  of  supply  and  demand  that 
exist  in  any  industry.  The  DOE  found 
the  States'  Objcrlions  to  be  without 
merit.  Accordingly,  the  DOE  granted 
U.S.  Suj^ar  a  refund  of  $38,647  The 
Slates  also  filed  a  Motion  for  Discovery 
in  connection  with  the  application. 
which  was  denied  for  reasons  discussed 
in  earlier  subpart  V  crude  oil  Decisions 
such  as  Christian  Haaland  A/S.  17  DOE 
\  85.439  (1988). 

Refund  Applications 

The  Office  of  Heanngs  and  Appeals 

issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  sum.marized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Atlantic  Richfield  Company/ Arco  Super  Service  et  at 

Atlantic  Richrietd  Company/Dennis  Ta.'cV  Rental  Agency  et  al - — 

Atlantic  RichflekJ  Company/ Jensen  Oil  Company/SmitnSnafer  OiJ  Company  et  al. 

Elam  Construction,  »nc - - 

Farmers  Cooperative  Oi  Association  et  al 

Glenn  H  Brower  et  al 

Gulf  Oil  Corp/George  R  Brown  Lease  Service  et  al — 

Shell  Oil  Company/Oarte  Od  Company - — 

Taxaco  Inc. /Carter  Oil  Supply,  inc  et  al __ 

Texaco  Inc  /Gregg  County  Oil  Company,  Inc  et  al 

Texaco  lr>c  /Rot>ert  A  Stecher  0»t  Company  et  a! 

Texaco  Inc./Swink-Ouality  Oil  Company  et  al - 

Texaco  Irtc/Umted  Parcel  Service _ 

Pan  American  World  Airways,  \nc _ - 

Pan  American  World  Airways.  Inc _ 

New  york  Telephone  Company „ 

Texaco  Inc./Wansley's  Texaco  et  al 


Dismissals 

The  following  submissions  were 
dismissed: 


Case  No 


Amco"  Products RD27Z- 

72416 
Buena  Vista  Oty  Schools,— RF272- 

81541. 
Cnronistef  Oil  Company RF272- 

11917 
Clifford  D.  Hatle RD272- 

44615. 
Connatly  Trucking  Services.- _....  RF307- 

6694. 


Dave's  Exxon 

E  J  Skelly 

Jack  Norton.. 

Jitl-y  Auto  Wash....- _ 

L  B  Evans  Texaco 

».tid-America  Dajryrr^en,  Inc 

Mor«ezuma  Scnoot — _ — 


Oregon  City  Sctiool  District.. 


BF307- 

8867 
BF321- 

6338. 
RF272- 

7104 
RF321- 

10266 
RF321- 

10O40 
RD272- 

00443 
HF272- 

79332. 
RF272- 

63175 


RF304-11252 

RF304-10496 

RF30*-2370 

Rf 272-3991 

RF272-362 _ 

RF272-770O8 

RF300-1115t 

RF315-1151 

RF  321 -3093 — 

RF321-4906 _ 

RF321-2524 _ 


RF32I-2534 _.... 

R"^  321 -2425 

RF321-2476 _. 

RF321-3847 

RF321-3490 

RF321-4201 


11/20/90 
11/19/90 

11/19/90 
11/23/90, 
11/23/90 
11/20/90 
11/19/90 
11/21/90 
11/20/90 
11/20/90 
11/1 9/90 
1 1 /20/90 
11/20/90 


1 1  /20/90- 


Name 


CaseNa 


Pation  SheH  Service  Station 

OuHman     Cotirty     School     System, 

MlSSI&SP(X. 

Ow'.man     Courit,      Schoo*     System. 

M<£S:SS<PDI 

River  Oaks  Texaco _ 


Robel  O  Labes   ., _.. 

SprtngheM  Tefmriai  Ratiway 

Sirat'.anviiie  Auto  Truck  Cental . 
W*r8r«  Rocfcer  


RF31S- 

3382 
RF272- 

81d4S 
RF272- 

60643 
RF321- 

1260 
LFA-00ei 
RF300- 

teii 

BR272-20. 
RF307- 
4884 


860 
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Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  100  Independence 
Avenue,  SW.,  Washington  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  "Energy  Management:  Federal  Energy 
Guidelines,"  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  3. 1991, 

Georga  B.  Brecnay. 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  91-462  Filed  1-8-01;  8;45  am| 

MUNM  coot  MM-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

|FRL:389ft-2| 

Public  Water  Syttem  Supcrvialon 
Program:  Program  Revlalon  for  ttie 
State  of  MIctiigan 

AOINCV:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

•UMMARY:  Notice  is  hereby  given  that 
the  State  of  Michigan  is  revising  its 
approved  State  Public  Water  System 
Supervision  Primacy  Program.  Michigan 
has  adopted  (1)  drinking  water 
regulations  for  eight  volatile  organic 
chemicals  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  for  eight  volatile  organic 
chemicals  promulgated  by  EPA  on  July 
8. 1987.  (52  FR  25690)  and  (2)  public 
notice  regulations  that  correspond  to  the 
revised  EPA  public  notice  requirements 
promulgated  on  October  28. 1987,  (52  FR 
41534).  EPA  has  determined  that  these 
two  sets  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for  a 
public  hearing  must  be  submitted  within 
30  days  of  the  date  of  this  Notice  to  the 
Regional  Administrator,  at  the  address 
shown  below.  If  requests  which  indicate 
sufficient  interest  and/or  significance 
are  received  by  the  end  of  this  Notice 
period,  a  public  hearing  will  be  held.  If 
no  timely  and  appropriate  request  for  a 
hearing  is  received,  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  effective  30 
days  from  this  Notice  date. 


Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing  (3)  The  signature  of  the 
individual  making  the  request;  or.  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
at  the  following  offices: 
Michigan  Department  of  Public  Health, 

Division  of  Water  Supply.  3423  North 

Logan  Street.  P.O.  Box  30195,  Lansing. 

Michigan  48909,  State  Docket  Officer. 

Mr.  lames  K.  Cleland.  Phone:  (517) 

335-8326.  and; 
Safe  Drinking  Water  Branch.  U.S. 

Environmental  Protection  Agency. 

Region  V.  230  South  Dearborn  Street, 

Chicago.  Illinois  60604-1586. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Kurtz  Crooks,  Region  V, 
Drinking  Water  Section  at  the  Chicago 
address  given  above,  telephone  312/88&- 
0244,  (PTS)  88(M)244. 

Authority:  St-c.  1413  of  the  Safe  Drinking 
Water  Act.  as  amended.  (1986)  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations. 

Dated:  December  14.  1990. 
Valdas  V.  Adamkus, 
Regional  Administrator.  EPA,  Region  V. 
(FR  Doc.  91-452  Filed  1-6-91;  8:45  am) 

MUJNO  COOC  «S«0-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

lanuary  3.  1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
purciiased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center. 
1114  21st  Street  NW,,  Washington.  DC 
20036.  (202)  452-1422.  For  further 
information  on  this  submission  contact 
)udy  Boley.  Federal  Communications 


Commission.  (202)  632-7513.  Persons 

wishing  to  comment  on  this  information 

collection  should  contact  ]onas 

Neihardt,  Office  of  Management  and 

Budget,  room  3235  NEOB,  Washington, 

DC  20503,  (202)  395-3785. 

OMB  Number:  3060-0213. 

Title:  Section  73.3525,  Agreements  for 
removing  application  conflicts. 

Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  238 

responses,  7.03  hours  average  burden 
per  response,  1,673  hours  total  annual 
burden. 

Needs  and  Uses:  Section  73.3525 
requires  applicants  in  a  comparative 
proceeding  for  a  broadcast  station 
construction  permit  who  enter  into  an 
agreement  to  withdraw,  dismiss  or 
amend  an  application  to  file  with  the 
FCC  a  joint  request  for  approval  of 
such  agreement.  A  Report  and  Order 
in  MM  Docket  No.  90-263,  was 
adopted  on  12/13/90.  This  action  is 
taken  as  part  of  the  Commission's 
continuing  efforts  to  eliminate  abuse 
of  its  processes.  The  R&O  limits 
settlement  payments  that  may  be 
received  by  competing  applicants  for 
new  broadcast  stations,  until 
commencement  of  the  trial  phase  of 
the  proceeding,  to  legitimate  and 
prudent  out-of-pocket  expenses,  and 
prohibits  any  payments  thereafter. 
The  data  will  be  used  by  FCC  staff  to 
assure  that  the  agreement  is  in 
compliance  with  its  rules  and 
regulations  and  section  311  of  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary 

[FR  Doc.  91-487  Filed  1--8-91:  8:45  am] 
BtLUNQ  COOC  (712-«1-M 


FCC  Awarda  New  Duplicating  Services 
Contract  to  Downtown  Copy  Center 
(DCC) 

December  20. 1990. 

Effective  January  2, 1991,  Downtown 
Copy  Center  will  begin  performing 
under  FCC  Contract  No.  015  for 
duplicating  services. 


Item  oosts  for  the  new  contract 
include: 

Public     use     cotn-operated 
copies  (8  S  X.  11). 


$10  per  page 
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P\Mic   uae   metered   copMS 

(8  5  X  11). 
Operator     assisted     copies 

(8  6  X  It). 

OSperpase 
06  (ler  page 

Operator     asmsiod     copes 

(ott^er  sizes) 
Spoctal      fifing      surcharge 

copies. 
Special      fling      stscharge 

copies 

Microfictie  to  paper  copies 

Microhctte      to      microWie 

copies. 
Diskette  to  diskette  copies  ._. 

Search  and  replace  lee 

Retrieve  and  replaoa  toe 

Same  day  e]9>edited  service 

tee 
24    hour    expedited    service 

fee. 
48    hour    expedited    service 

tee. 
Telephone  dBectory  (picked- 

up) 
Tetephooe  directory  (maited) 


.20  per  page 

I  01  per  page 

1 .00  par  diskette 

I  30  per  page 
5.00  per  fiche 

I  4.00  per  diskette 
:  15.00  per  hour 
I  1500  p«r  order 
I  35.00  per  order. 

25.00  per  order 

20  X  per  order 

t.OOeecfi. 

2  50  each 


FAX  service    2  00  per  page 

I 

Highlights  of  interest  to  the  public 
include: 

New  Equipment.  The  new  contract 
requires  that  DCC  install  all  new 
equipment  at  the  start  of  performance  of 
the  base  contract  period.  Copiers 
manufactured  by  Konica  will  be 
installed  and  serviced  by  factory  trained 
personnel.  A  demo  copier  will  be  placed 
in  room  535, 1919  M  Street,  NW..  on 
December  28, 1990.  The  equipment  will 
be  demonstrated  between  the  hours  of 
9:30  to  11:30  a.m.  and  1:30  to  3:30  p.m.  on 
that  day.  DCC  personnel  will  be 
providing  free  instruction  on  the  proper 
use  of  the  copier. 

DCC  will  occupy  an  office  at  1919  M 
Street,  NW.,  room  246.  as  well  as  offices 
at  1114  2lBt  Street,  NW..  telephone  (202) 
452-1422.  In  Gettysburg,  PA  the  location 
is  1270  Fairfield  Road,  suite  15. 
telephone  (717)  337-1231. 

For  additional  information  you  may  cortac< 
)udy  Boley  at  (202)  632-7513. 
Federal  Communications  Commiasion. 
William  F.  Caton, 
Acting  Secretary. 
(FR  Doc.  91-486  Filed  1-6-ei;  6:45  am) 

BILUNQ  COOE  67t2-01-« 


FEDERAL  MARmUE  COMMiSSiON 
Agreenwnta  Filed;  Lylcea/IAatson 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1084. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parlies  may 


submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  dale  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
spction  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  203-011311. 
TJtle:  Lykes/Matson  Cooperative 
Working  Agreement. 

Parties:  Lykes  Bros.  Steamship  Co.. 
Inc.,  Matson  Navigation  Company.  Lnu 

Synopsis:'The  proposed  Agreement 
would  enable  the  parties  to  settle  the 
current  litigation  between  them  in  the 
Maritime  Administration/Maritime 
Subsidy  Board  Dockets  S-815  and  S-816. 
It  would  also  provide  for  certain 
urrangements  between  the  piirlies  with 
respect  to  the  trade  between  U.S. 
Atlantic  and  Gulf  Coast  ports  and 
inland  and  coastal  points  via  such  ports, 
and  all  ports  in  the  Republic  of  the 
Marshall  Islands. 
Agreement  No.:  232-011312. 
THJe:  Yangming  and  Hanjin  Cross 
Space  Charter  and  Sailing  Agreement. 

Parties:  Hanjin  Shipping  Co.,  Ltd., 
Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  charter 
and  cross-charter  space  on  each  other's 
vessels,  to  carry  loaded  or  empty 
containers  and  non-containerized  cargo 
on  terms  as  they  may  agree  and  to 
rationaHze  schedules  and  sailings  in  the 
trade  between  ports  in  Asia  and  ports  in 
Australia  and  Europe  via  Asian  ports 
and  United  States  East  Coast  port*.  Tne 
parties  may  also  jointly  utilize  terminal 
facilities  and  negotiate  for  stevedore 
and  other  accessorial  services.  The 
Agreement  will  be  effective  for  an  initial 
two-year  term. 
Agreement  No.:  203-011313. 
Title:  Sea-Land/lSC-Watcrman-CGL 
Cooperative  Working  Agreement. 
Parties:  Sea-Land  Service.  Inc., 
International  Shipholding  Corporation. 
Waterman  Steamship  Corporation, 
Central  Gulf  Lines,  Inc. 

Synopsis:  The  proposed  Agreement 
would  enable  the  parties  to  settle 
litigation  arising  out  of  the  Maritime 
Administration's  May  3,  1990,  decision 
in  Docket  No.  &-e59  [Sea-Land Service. 
Inc.  v.  Skinner.  Secretary  of 
Transportation,  et  al.).  The  Agreement 
would  also  provide  for  continuation  of 
Waterman's  present  subsidized  service 
on  Trade  Routes  17  and  18  (U.S.  Atlantic 
and  Gulf /Suez  to  Indonesia). 

Dated  January  3, 1991. 


Bv  Order  of  the  Federal  Maritime  Comnussion, 

)of>epb  C  Polkins. 

Secrplary. 

[FR  Doc.  91-361  Filed  1-8-91;  845  am) 

HUMG  COOC  (TW-01-M 


FEDERAL  RESERVE  SYSTtW 

Philippine  Commerctai  ktterrwttonal 
Bank  ManOa,  The  PhiRppinee;  Proposal 
To  Receive  Money  for  Transintssion  to 
a  Foreign  Country 

Philippine  Commercial  International 
Bank.  Mdnila.  The  Phiiippines  ( "PCI 
Bar.k"),  has  applied,  pursuant  to  section 
4(r1(8)  of  the  Bank  Holding  Company 
Act  (12  U  S.C.  1843(c){ej)  (the  'BHC 
Act")  and  §  225  23ia)(3)  of  the  Board  s 
Regulation  Y  (12  CFK  225.23(a)(3!).  for 
prior  approval  to  engage  df  novo  m 
receiving  monpy  for  transmission  to  a 
foreign  country  through  its  wholly- 
owned  subsidiary  in  organization.  PCI 
Express  Padala,  Inc.,  Los  Angeles. 
Cahfomia  { "Express  Padala)  Express 
Padala  would  apply  to  the  Cahfomra 
Supenntendent  of  Banks  for  a  lui'nse  to 
engage  in  t.he  business  of  monpy 
transmission  and  would  engage  m  no 
other  activity. 

PCI  Bank  proposes  to  establish  a 
subsidiary  to  engage  in  money 
transmission  pursuant  to  Cahfomia 
state  law.  Cal.  Fin.  Code  180a-1«27 
(West  1989)  Express  Padala.  after 
becoming  a  licensed  money  transmidrT. 
would  receive  money  at  its  office  or 
offices  in  California  and  would  promise 
to  deliver  a  specific  sum  cf  Philippine 
pesos  or  United  States  dollars  to  a 
designatf^i  payee  in  the  Philippines. 
Under  California  law,  money  received 
for  transmission  to  a  foriegn  country 
must  be  forwarded  to  that  country 
within  10  days  of  its  receipt  in 
California  Cal.  Fin.  Code  1810.  JT-l  Bank 
proposes  to  engage  in  thts  activity 
throtighout  California. 

Section  4(c)!8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  the  Board's  approval,  engage 
in  any  activity  "which  the  Board  after 
due  notice  and  oppcrtunity  for  hearing 
has  determined  (by  order  or  regulation) 
to  be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  12  U.S.C. 
ia43(c)(8). 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
have  generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
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well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form.  National 
Courier  Association  v.  Board  of 
Governors.  518  F.2d  1229, 1237  (DC  Cir. 
1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Register  806 
(1984). 

PCI  Bank  contends  that  the  proposed 
activity  is  closely  related  to  banking 
because  money  transmission  is 
commonly  considered  a  part  of  the 
commercial  banking  business.  PCI  Bank 
cites  as  support  a  California  law 
providing  that  commercial  banks  in 
California  may  buy  and  sell  "foreign 
coins'"  for  customers.  Cal.  Fin.  Code  105. 
As  further  support,  PCI  notes  that 
commercial  banks  in  California  are 
specifically  exempt  from  the  licensing 
requirements  and  other  restrictions  of 
California's  money  transmission  law. 
Cal.  Fin.  Code  1800.3(b)(1).  In  addition, 
PCI  Bank  maintains  that  the  Board  in 
Midland  Bank  PLC,  74  Federal  Reserve 
Bulletin  252  (1988),  has  approved  a 
similar  activity,  involving  the  issuance 
of  wire  transfers  payable  in  foreign 
currencies  unlimited  as  to  face  amount, 
for  a  subsidiary  of  a  foreign  bank. 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweight 
possible  adverse  ejects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  12  U.S.C. 
1843(c)(8).  PCI  Bank  contends  that 
Express  Padala's  de  novo  participation 
in  the  Philippine  money  transmission 
business  would  increase  competition 
and  would  result  in  greater  convenience 
to  customers  and  gains  in  efficiency. 

In  publishing  the  proposal  for 
comment  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
hkely  to  meet  the  standards  of  the  BHC 
Act. 

Comments  are  requested  on  whether 
the  proposed  activities  are  "so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  a  proper 


incident  thereto,"  and  whether  the 
proposal  as  a  whole  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  request  for  a  hearing  on  these 
questions  must  be  accompanied,  as 
required  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  282.3(e)),  by 
a  statement  of  the  reasons  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  'hat  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  comments  or  requests  for  a 
hearing  should  be  submitted  in  writing 
and  received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551.  not  after  than  February  7. 
1991. 

Board  of  Governors  of  the  Federal  Reserve 
System,  [anuary  2. 1991. 
lennifer  |.  |ohnsoo, 
Associate  Secnttary  of  the  Board. 
(PR  Doc.  91-356  Filed  1-8-91;  8:45  am] 
wujNa  COM  mo-oi-N 

People's  Bank  of  Brevard,  Inc.,  ct  aU 
Formations  of;  Acquisitions  by;  and 
Merger*  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 


lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
28, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta,  Georgia 
30303: 

1.  People's  Bank  of  Brevard,  Inc., 
Cocoa.  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  People's 
Bank  of  Brevard.  Cocoa.  Florida,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Liberty  Bancorporation,  Durant, 
Iowa;  to  acquire  100  percent  of  the 
voting  shares  of  Bennett  Bancshares, 
Inc.,  Bennett,  Iowa,  and  thereby 
indirectly  acquire  Bennett  State  Bank, 
Bennett,  Iowa. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Shawnee  Bancorp,  Inc.,  Harrisburg. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  at  least  98.5 
percent  of  the  voting  shares  of  First 
Bank  and  Trust  Company,  Harrisburg, 
Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
I>resident)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  American  Community  Bank  Group, 
Inc..  Minneapolis,  Minnesota;  to  acquire 
98.2  percent  of  the  voting  shares  of 
Pierce  County  Bank  &  Trust  Company, 
Ellsworth.  Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  2, 1991. 
lennifer  ].  Johnson. 
Associate  Secretary  of  the  Board. 
[PR  Doa  91-357  Filed  l-S-91;  8:45  am] 

BIUJNO  COOC  (IIO-OI-M 


Valley  Bancorporation  Ttirift  and 
Sttaring  Plan,  et  aU  Ctiange  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 


set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  22, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1,  Valley  Bancorporation  Thrift  and 
Sharing  Plan,  Appleton,  Wisconsin;  to 
acquire  20  percent  of  the  voting  shares 
of  Valley  Bancorporation,  Appleton. 
Wisconsin,  and  thereby  indirectly 
acquire  Valley  Bank,  Madison, 
Wisconsin;  Valley  Bank,  Appleton, 
Appleton,  Wisconsin;  Valley  Bank 
Northeast,  Green  Bay,  Wisconsin; 
Valley  Bank,  Janesville,  Janesville. 
Wisconsin;  Valley  Bank  Southwest, 
Spring  Green,  Wisconsin;  Valley  Bank. 
Menomonie,  Menomonie,  Wisconsin; 
Valley  Bank,  Southeast,  Hartland, 
Wisconsin;  Valley  Bank  Thiensville 
Mequon,  Thiensville,  Wisconsin;  Valley 
of  Shawano,  N.A.,  Shawano,  Wisconsin; 
Valley  First  National  Bank  of 
Rhinelander.  Wisconsin;  Valley  Bank, 
Kewaskum.  Wisconsin;  Valley  Bank  of 
Oshkosh,  Oshkosh,  Wisconsin;  Valley 
First  National  Bank  of  Beaver  Dam, 
Beaver  Dam,  Wisconsin;  Valley  Bank. 
South  Central,  N.A..  Watertown, 
Wisconsin;  Valley  First  National  Bank 
of  Ripon.  Ripon,  Wisconsin;  and  Valley 
Bank,  Milwaukee.  Greenfield. 
Wisconsin. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Shirrel  Duncan,  Lake  Ozark. 
Missouri;  to  acquire  an  additional  21.93 
percent  of  the  voting  shares  of  First 
Centre  Bancshares.  Inc.,  Osage  Beach, 
Missouri,  for  a  total  of  32.51  percent  and 
thereby  indirectly  acquire  First  Bank 
Centre,  Osage  Beach,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  ?,  1991. 

Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  91-358  Filed  1-6-91;  8:45  am) 

BILUNQ  COOC  U10-«1-«l 


Valley  Financial  Services,  Inc^ 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activtties 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve'Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  28, 
1991. 

A.  Federal  Reserve  Bonk  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Volley  Financial  Services,  Inc.. 
Mishawaka.  Indiana;  to  acquire 
Northern  Indiana  Savings  Association. 
F.A..  Chesterton,  Indiana,  and  thereby 
engage  in  operating  a  savings 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System.  January  2, 1991. 
Jennifer  J.  Johnson. 

Associate  Secretary  of  the  Board. 
[PR  Doc.  91-359  Filed  1-8-91;  8:45  am) 

BILUNO  COOC  mO-OVM 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Filing  of  Annual 
Reports 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act.  the  agency 
has  filed  with  the  Library  of  Congress 
the  annual  reports  of  those  FDA 
advisory  committees  that  held  closed 
meetings. 

ADDRESSES:  Copies  are  available  for 
public  examination  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Une.  Rockville.  MD  20857,  301- 
443-1751. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  L  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
2765. 

SUPPtfMENTARY  INFORMATION:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (5  U.S.G  App.  2)  and  2l 
CFR  14.60(c),  FDA  has  filed  with  the 
Library  of  Congress  the  annual  reports 
for  the  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1, 1989, 
through  September  30, 1990: 
Center  for  Biologies  Evaluation  and 
Research:  Blood  Products  Advisory 
Committee,  Vaccines  and  Related 
Biological  Products  Advisory 
Committee. 
Center  for  Drug  Evaluation  and 
Research:  Anti-Infective  Drugs 
Advisory  Committee,  Antiviral  Drugs 
Advisory  Committee,  Arthritis 
Advisory  Committee.  Drug  Abuse 
Advisorj'  Committee,  Oncologic  Drugs 
Advisory  Committee.  Peripheral  and 
Central  Nervous  System  Drugs 
Advisory  Committee. 
Center  for  Devices  and  Radiological 
Health:  Gastroenterology-Urology 
Devices  Panel,  Ophthalmic  Devices 
Panel. 


BEST  COPY  AVAILABLE 
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Center  for  Veterinary  Medicine: 

Veterinary  Medicine  Advisory 

Committee. 

Annual  reports  are  available  for 
public  inspection  at:  (1)  The  Library  of 
Congress,  Newspaper  and  Current 
Periodical  Reading  Room.  Rm.  133, 
Madison  Bldg.,  101  Independence  Ave. 
SE.,  Washington,  DC;  (2)  the  Department 
of  Health  and  Human  Services  Library. 
Rm.  C-619.  330  Independence  Ave.  SW., 
Washington,  DC.  on  weekdays  between 
9  a.m.  and  5:30  p.m.;  and  (3)  the  Dockets 
Management  Branch  (HFA-305),  Rm. 
4-82.  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockvtlle.  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  January  2, 1991 
Alan  L.  Hoetinf . 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  91-404  Filed  1-6-91;  8:45  am) 

MLUM  COOC  41<0-01-« 


(Docket  NaMN-04021 

Heattti  Care  Plasma  Center,  Inc..  and 
Medical  Plasma,  Inc.;  Revocation  of 
U.S.  Ucense  Nos.  1039  and  995 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  licenses 
{U.S.  License  Nos.  1039  and  995)  and  the 
product  licenses  issued  to  Health  Care 
Plasma  Center,  Inc.,  and  Medical 
Plasma,  Inc.,  respectively,  for  the 
manufacture  of  Source  Plasma.  The 
above  establishments  failed  to  respond 
to  the  notice  of  opportunity  for  hearings 
on  the  proposed  license  revocations 
published  in  the  Federal  Register  of  July 
16, 1990  (55  FR  28941). 
DATES:  The  revocation  of  the  above 
establishment  and  product  licenses  is 
effective  on  January  9, 1991. 
FOR  FUirraER  INFORMATION  CONTACT: 
Ann  Reed  Gaines.  Center  for  Biologies 
Evaluation  and  Research  (HFB-132), 
Food  and  Drug  Administration.  8800 
Rockville  Pike,  Bethesda,  MD  20892, 
301-295-8188. 

SUPPLEMENTARY  INFORMATION:  FDA  IS 
revoking  the  establishment  license  (U.S. 
License  No.  1030)  and  product  license 
issued  to  Health  Care  Plasma  Center, 
Inc.,  with  facilities  at  634  Whitehall  St. 
SW..  Atlanta.  GA  30310,  and  2124  West 
Pratt  St.,  Baltimore,  MD  21223,  for  the 
manufacture  of  Source  Plasma.  FDA  is 
also  revoking  the  establishment  license 
(U.S.  License  No.  995)  and  product 


license  issued  to  Medical  Plasma,  Inc.. 
with  facilities  at  171  Simpson  St., 
Atlanta,  CA  30313.  and  702  South  Sixth 
Ave.,  Tucson,  AZ  85701.  for  the 
manufacture  of  Source  Plasma.  These 
licenses  are  being  revoked  concurrently 
because  the  same  person  is  designated 
as  the  Responsible  Head  of  both 
establishments. 

On-site  inspections  conducted  by  FDA 
employees  between  November  1987  and 
February  1988  had  revealed  that  the 
Atlanta,  GA.  and  Tucson.  AZ,  facilities 
had  ceased  operations.  The  licenses  for 
the  Baltimore,  MD.  facility  had  been 
suspended  by  FDA  in  May  1988  for 
numerous  deviations  from  the 
applicable  biologies  regulations. 
Subsequent  FDA  on-site  inspections  in 
September  and  November  1989.  verified 
that  all  four  facilities  remained  out  of 
operation. 

Based  on  the  inability  of  authorized 
FDA  employees  to  conduct  inspections 
of  these  facilities,  proceedings  for  the 
revocation  of  the  above  licenses  were 
initiated  under  21  CFR  601.5  (b)(1)  and 
(b)(2).  FDA  issued  a  letter  dated 
November  21, 1989,  to  the  Responsible 
Head  at  the  Cartersville,  GA.  address  of 
record.  The  letter  served  notice  of  FDA's 
intent  to  revoke  the  above  licenses  and 
further  served  notice  of  opportunity  for 
hearings  on  the  proposed  license 
revocations.  The  letter  was 
undeliverable  at  that  address  and  was 
returned  to  FDA.  FDA  subsequently 
reissued,  by  certified  mail,  a  second 
such  letter,  dated  December  21, 1989,  to 
the  Responsible  Head,  at  the  same 
address  of  record.  That  letter  was 
unclaimed,  undeliverable  at  that 
address,  and  subsequently  returned  to 
FDA. 

Pursuant  to  21  CFR  12.21(b),  FDA 
published,  in  the  Federal  Register  of  July 
16, 1990  (55  FR  28941),  a  notice  of 
opportunity  for  hearings  on  proposals  to 
revoke  the  licenses  of  the  above 
establishments.  In  the  notice,  FDA 
explained  the  basis  for  the  proposed 
license  revocations  and  noted  that 
documentation  in  support  of  the  license 
revocations  had  been  placed  on  filed  for 
public  examination  with  the  Dockets 
Management  Branch  (Hf  A-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Une,  Rockville,  MD  20857.  The 
notice  provided  the  establishments  with 
30  days  to  submit  written  requests  for 
hearings  and  with  60  days  to  submit  any 
data  justifying  hearings.  The  notice 
further  provided  other  interested 
persons  with  60  days  to  submit  written 
comments  on  the  proposed  revocations. 

Neither  establishment  responded 
within  the  30-day  period  of  time  with  a 
written  request  for  hearings.  That  30-day 
period  of  time,  prescribed  in  the  above 


notice  of  opportunity  for  hearings  and  in 
the  regulations,  may  not  be  extended. 
No  other  interested  persons  submitted 
written  comments  on  the  proposed 
revocations  within  the  prescribed  60- 
day  period  of  time. 

Accordingly,  under  21  CFR  12.38  and 
the  Public  Health  Service  Act  (sec.  351 
(42  U.S.C.  262))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10).  the 
establishment  licenses  (U.S.  License 
Nos.  1039  and  995)  and  the  product 
licenses  issued  to  Health  Care  Plasma 
Center,  Inc.,  and  Medical  Plasma,  Inc., 
respectively,  for  the  manufacture  of 
Source  Plasma  are  revoked  effective 
January  9, 1991. 

This  notice  is  issued  and  published 
under  21  CFR  601.8. 

Dated:  January  2. 1991. 
Alan  L  Hoeting. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  91^*05  Filed  l-ft-91:  8:45  am) 

BILLINO  C006  41S0-«1-M 


Health  Care  Financing  Administration 

Hearing;  Reconsideration  of 
Disapproval  of  New  York  State  Plan 
Amendment  (SPA) 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Notice  of  hearing. 


summary:  This  notice  announces  an 
administrative  hearing  on  February  5, 
1991,  in  room  3809,  26  Federal  Plaza. 
New  York  City.  New  York  to  reconsider 
our  decision  to  disapprove  New  York 
State  Plan  Amendment  90-14. 
CLOSING  date:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  by  January  24. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Docket  Clerk.  HCFA  Hearing  Staff,  Suite 
110,  Security  Office  Park.  7000  Security 
Blvd.,  Baltimore,  Maryland  21207. 
Telephone:  (301)  597-3013. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  New  York  State  Plan 
amendment  (SPA)  number  90-14. 

Section  1116  of  the  Social  Security  Act 
(the  Act)  and  42  CFR  part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered 
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If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  at  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  at  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

New  York  SPA  90-14  contains  the 
State's  current  fee-for-service  payment 
rates  for  obstetrical  and  pediatric 
practitioner  services,  date  on  Medicaid 
services  for  children,  and  a  comparison 
of  the  number  of  enroled  physicians/ 
practitioners  as  a  percentage  of  licensed 
physicians/practitioners. 

The  issue  in  this  matter  is  whether 
SPA  90-14  meets  the  statutory 
provisions  of  section  1926  of  the  Act. 
The  provisions  require  that  the 
Secretary  determine  that  the  State  is  in 
compliance  with  section  1902(a)(30(A)  of 
the  Act  based  upon  the  data  submitted 
by  the  State. 

Section  1926  of  the  Act  as  added  by 
section  6402  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (OBRA  89]. 
Public  Law  101-239,  requires  that  by  no 
later  than  April  1  of  each  year 
(beginning  in  1990),  States  are  to  submit 
plan  amendments  specifying  their 
payment  rates  for  obstetrical 
practitioner  services  and  pediatric 
practitioner  services.  States  must  also 
provide  specific  information  to 
document  that  those  payment  rates  are 
sufficient  to  enlist  enough  providers 
such  that  obstetrical  and  pediatric 
services  are  available  to  Medicaid 
recipients  at  least  to  the  extent  that  such 
services  are  available  to  the  general 
population  in  the  geographic  area 
(section  1902(8)(3)(A)  of  the  Act). 

OBRA  89  was  passed  on  December  19, 
1989,  and  HCFA  is  developing  its  final 
policy  concerning  what  is  required  to 
determine  that  the  State  is  in 
compliance  with  section  1902(a)(30(A)  of 
the  Act.  HCFA  has,  however,  initially 
determined  that  for  obstetrical  and 
pediatric  rate  SPA's  to  be  approvable, 
they  must  include  the  following: 

1.  Payment  rates  for  1990  and  1991  for  those 
obstetrical  and  pediatric  services  covered 
under  the  State  plan.  Pediatric  rates  must  be 
specified  by  procedure  and  HCFA 
recommends  the  same  format  be  followed  for 
obstetrical  services; 


2.  Data  that  document  that  payment  rates 
for  obstetrical  and  pediatric  services  are 
sufficient  to  enlist  enough  providers  so  that 
care  and  services  are  available  under  the 
plan  at  least  to  the  extent  that  such  care  and 
services  are  available  to  the  general 
population  in  the  geographic  area:  and 

3.  Data  that  document  that  payment  rates 
to  Health  Maintenance  Organizations 
(HMOs)  under  1903(m)  of  the  Act  lake  into 
account  the  payment  rates  specifie  in  number 
1  above. 

HCFA  has  also  developed  several 
guidelines  that,  if  met  by  the  State, 
would  evidence  that  the  State  meets  the 
statutory  requirements  of  section  1926  of 
the  Act.  These  guidelines  are  set  forth  in 
a  draft  State  Medicaid  Manual  revision 
dated  March  26, 1990. 

Based  upon  HCFA's  review  of  the 
data  submitted,  HCFA  determined  that 
the  New  York  amendment  does  not 
comply  with  the  statutory  requirements 
of  section  1926,  and,  thus,  also  does  not 
comply  with  section  1902(a)(30)(A).  The 
State  has  argued  that  it  had  met  the 
statute  under  guideline  1  of  the  draft 
State  Medicaid  Manual  revision,  which 
permits  the  State  to  document  its 
compliance  with  the  statute  by 
submitting  data  showing  that  at  least  50 
percent  of  obstetrical  and  pediatric 
practitioners  are  full  Medicaid 
participants  or  that  Medicaid 
participation  is  at  the  same  rate  as  Blue 
Shield  participation.  The  data 
submitted,  however,  are  insufficient  to 
support  a  finding  that  obstetrical  and 
pediatric  services  are  available  to 
Medicaid  recipients  at  least  to  the 
extent  such  services  are  available  to  the 
general  population  in  the  geographic 
area  as  required  by  section 
1902(a)(30)(A)  of  the  Act. 

The  State  used  the  Department  of 
Social  Services  Regions  to  document 
access,  based  on  the  percentage  of 
Medicaid  enrolled  obstetric 
practitioners  to  total  obstetric 
practitioners  and  the  percentage  of 
Medicaid  enrolled  pediatric 
practitioners  to  total  pediatric 
practitioners.  Although  the  State  claims 
access  is  met,  we  believe  the  State's 
data  have  not  demonstrated  that  the 
geographic  areas  used  by  the  State  are 
consistent  with  the  geographic  areas 
within  which  the  general  population 
would  normally  access  services. 

New  York  also  provided  "other 
pertinent  information."  While  these  data 
demonstrate  the  State's  commitment  to 
children,  they  do  not,  in  themselves, 
comply  with  the  statute.  Generally,  the 
State  implies  that  it  meets  statutory 
requirements  on  the  basis  of 
availability;  however,  HCFA  believes 
the  data  submitted  are  insufficient  to 
support  a  finding  that  obstetrical  and 


pediatric  services  are  available  to 
Medicaid  recipients  at  least  to  the 
extent  such  services  arc  available  to  the 
general  population  in  the  geographic 
area  as  required  by  section 
1902(a)(30)(A)  of  the  Act. 

HCFA  also  received  a  letter  from  the 
State  in  support  of  the  amendment.  It 
included  a  Report  to  the  Legislature, 
dated  August  7. 1989,  which  analyzes 
whether  or  not  physician  and  nurse 
midwife  participation  increased  based 
upon  the  January  1, 1988.  fee  increases 
for  obstetrical  care  services 
(antepartum,  delivery  and  postpartum) 
to  Medical  Assistance  clients.  The 
report  showed  an  increase  in  the 
number  of  private  practicing  physicians 
and  nurse  midwives  for  the  first  6 
months  of  1988.  The  increases  were 
limited  to  certain  obstetrical  procedures 
and  appear  to  have  been  a  one  lime 
phenomenon.  The  rates  have  not 
changed  since  January  1. 1988. 

New  York's  submittal  did  not  include 
any  data  relating  to  how  rates 
established  for  payments  to  HMOs 
under  1903(m)  of  the  Act  taken  into 
account  fee-for-service  obstetncal  and 
pediatric  payment  rates.  This  is  required 
by  section  1926(a)  of  the  Act. 
Consequently,  the  amendment  was 
disapproved. 

The  notice  to  New  York  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  State  plan 
amendment  reads  as  follows: 
Mr.  Cesar  A.  Perales, 
Commissioner. 

New  York  Department  of  Social  Services.  40 
North  Pearl  Street.  Albany.  New  York 
12243-0001. 
Dear  Mr  Perales:  I  am  responding  to  your 
request  for  reconsideration  of  the  decision  to 
diapprove  New  York  State  Plan  Amendment 
(SPA)  90-14. 

The  amendment  contains  the  States 
current  fee-for-service  payment  rates  for 
obstetrical  and  pediatric  practitioner 
services,  data  on  medicaid  services  for 
children,  and  a  companson  of  the  number  of 
eru-olled  physicians/practitioners  as  a 
percentage  of  licensed  physicians/ 
practitioners. 

The  issue  in  this  matter  is  ehther  SPA  90-14 
meets  the  statutory  provisions  of  section  1928 
of  the  Social  Security  Act  (the  Aci).  The 
provisions  require  that  the  Secretary 
determine  that  the  State  is  in  compliance 
with  section  1902(a)(30)(A)  of  the  Act  based 
upon  the  data  submitted  by  the  State. 

1  am  scheduling  a  heanng  on  your  request 
for  reconsideration  to  be  held  on  February  5, 
1991.  at  10  a.m.  in  Room  3809.  26  Federal 
Plaza,  New  York,  New  York  If  this  date  is 
not  acceptable,  we  would  be  glad  to  set 
another  date  that  is  mutually  agreeable  to  the 
parties.  The  heanng  will  be  governed  by  the 
procedures  prescribed  at  42  CFR  Part  430. 
I  am  designating  Mr  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
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pr«M(it  any  problemt,  please  contact  the 
docket  Clerk.  In  order  to  facilitiate  any 
coamunication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  507-3013. 

Slncaraly. 
Gail  R.  WUensky. 
Administrator. 

Authority:  S«ction  1116  of  the  Social 
Security  Act  (42  U.S.C.  1316);  42  CFR  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medicaid  Assistance 
Program) 

Dated:  January  2. 1991 
GaU  R.  WUoMky, 

Administrator.  Health  Care  Financing 
Administration. 
[FR  Doc  91-352  Filed  1-6-91;  8:45  am) 
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statement  of  Organization,  Functions 
and  Delegations  of  AuttKxity 

Pail  F.  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  for  the  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration  (HCFA), 
(Federal  Register.  Vol.  55,  No.  122.  p. 
25888,  dated  Monday,  June  25, 1990)  is 
amended  to  reflect  a  change  within  the 
Office  of  the  Associate  Administrator 
for  Management,  Office  of  Budget  and 
Administration,  Office  of  Acquisitions 
and  Grants  (OAG).  The  change 
reorganizes  the  division  and  subordinate 
components  within  OAG.  A  new 
Division  of  Health  Standards  Contracts 
is  established  to  assume  activities 
previously  performed  in  the  Division  of 
Peer  Review  Contracts.  These  changes 
will  address  the  increasing  workload  of 
Peer  Review  and  End-Stage  Renal 
Disease  contracts. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  FH20.A.4.a.,  Division  of 
Peer  Review  Contracts  (FHA71)  is 
deleted  in  its  entirely  and  replaced  with 
the  following  new  Section  FH.20.A.4.a., 
Division  of  Health  Standards  Contracts 
(FliAln): 

a.  Division  of  Health  Standards 
ContracU  (FHATl) 

•  Provides  acquisition  services  in 
support  of  HCFA's  Peer  Review 
Organization  (PRO)  and  End  Stage 
Renal  Disease  (ESRD)  contracts, 
including  guidance  and  assistance  to  the 
Health  Standards  and  Quality  Bureau. 

•  Solicits,  negotiates,  analyzes,  and 
coordinates  proposal  evaluations  and 
prepares  award  documents. 

•  Conducts  post-award  coordination, 
administration  (including  progress 


report  and  voucher  monitoring), 
modifications,  and  all  contract  closeout 
functions. 

•  Provides  guidance  and  assistance  to 
incumbent  and  prespective  contractors. 

•  Assists  in  the  direction  of  related 
procurement  preference  programs 
wherever  applicable. 

•  Participates  in  monitoring  PRO/ 
ESRD  annual  contract  plans  and 
prepares  and  submits  required  reports 

•  As  required,  on  specific  PRO/ESRD 
contract  actions,  serves  as  liaison  and 
provides  information  and 
documentation  to  the  Department, 
Congress  and  other  Government 
agencies. 

•  Develops  PRO/ESRD  specific 
policies  and  procedures  and  provides 
guidance  to  PRO/ESRD  program  offices. 

•  Section  FH.2aA.4.b..  Division  of 
Contracts  and  Grants  (FHA72)  is 
deleted  in  its  entirty  and  replaced  with 
the  following  new  Section  FH.20.A.4.b. 
Division  of  Contracts  and  Grants 
(FHA72): 

b.  Division  of  Contracts  and  Grants 
(FHA72) 

•  Provides  contracting  support, 
guidance,  and  assistance  to  all  HCFA 
components  and  prospective 
contractors.  Issues  policy  and 
procedural  guidance  to  program  staff  in 
contracts  and  grants  areas. 

•  Assists  in  the  direction  of  related 
small,  disadvantaged,  8(a)  (minority 
contracts),  labor  surplus  area,  and 
women-owned  business  contracting 
efforts.  Provides  HCFA  project 
(discretionary)  grants  and  cooperative 
agreements  services. 

•  Solicits,  analyzes,  and  coordinates 
proposal  evaluations  and  negotiates, 
prepares,  and  awards  contracts.  Directs 
the  post-award  coordination, 
administration  and  modification,  and 
participates  in  the  close-out  of  contracts. 

•  Serves  as  the  HCFA  liaison  with  the 
Department's  Office  of  Procurement, 
Assistance  and  Logistics,  the  Office  of 
the  General  Counsel,  other  Department 
of  Health  and  Human  Services' 
components.  Congress,  other 
Government  agencies,  and  private 
parties  in  contract,  grant,  and 
cooperative  agreement  matters. 

•  Monitors  the  annual  contract  plans 
and  assists  in  the  preparation  and 
submittal  of  required  reports.  Provides 
HCFA  project  (discretionary)  grants  and 
cooperative  agreements  services. 

•  Receives  applications,  operates  the 
application  referral  system,  reviews  the 
system  for  compliance  with  law. 
policies,  and  cost  principles,  performs 
site  visits,  obtains  clearances,  negotiates 
and  issues  grant  awards,  maintains 


funds  control  records  and  master  grant 
files. 

•  Provides  HCFA  small  purchasing 
services,  guidance,  and  assistance  to  all 
HCFA  components. 

Dated:  December  6, 1990. 
Robert  A.  Streimer. 

Associate  Administrator  for  Management. 
[FR  Doc.  91-351  Filed  1-6-m;  8:45  am) 
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Office  of  Human  Development 
Services 

Agency  Information  Collection  Under 
0MB  Review 

agency:  Office  of  Human  Development 
Services,  HHS. 
action:  Notice. 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  the  OfBre  of  Human 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  a  new 
information  collection  for  the 
Administration  on  Aging's  Readership 
Survey  for  the  Aging  Magazine. 
ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Larry  Guerrero,  OHDS  Reports 
Clearance  Officer,  by  calling  (202)  245- 
6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Angela  Antonelli,  OMB  Desk 
Officer  for  OHDS.  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street,  NW..  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Readership  Survey  for  Aging 
Magazine. 

OMB  No.:  N/A. 

Description:  The  purpose  of  this  survey 
is  to:  (a)  Determine  the  readers' 
opinions  of  the  contents,  quality,  and 
relevance  of  Aging  magazine  and  (b) 
ascertain  the  readers'  interests, 
concerns,  and  informational  needs  in 
the  field  of  aging.  The  results  of  the 
survey  would  enable  AoA  to  identify 
the  core  audience  of  the  magazine  and 
its  preferences  and.  on  the  basis  of 
this  information,  restructure  the 
magazine's  format  and  contents. 

Annual  Number  of  Respondents:  400. 

Annual  Frequency.  1. 

Average  Burden  Hours  Per  Response: 
0.5.^ 

Total  Burden  Hours:  20a 
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Dated:  December  27, 1990. 
Mary  Sheila  GaU. 

Assistant  Secretory  for  Human  Development 
Services. 
[FR  Doc.  91-382  Filed  1-6-91;  8:45  ami 
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Agency  Information  CollecUon  Under 
OMB  Review 

agency:  Office  of  Human  Development 
Services,  HHS. 
action:  Notice. 


A  verage  Burden  Hours  Per  Response: 
165.44. 

Total  Burden  Hours:  827.884. 

Dated:  December  21. 1990. 
Mary  Sbeila  GaU, 

Assistant  Secretary  for  Human  Development 
Services. 

(FR  Doc.  91-363  Filed  1-8-91;  8:45  am] 
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Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U  S.C. 
chapter  35),  the  Office  of  Human 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  a  new 
information  collection  for  title  IV-B  and 
title  IV-E  of  the  Social  Security  Act: 
Data  Collection  for  Foster  Care  and 
Adoption.  The  proposed  rule  on 
adoption  and  foster  care  data  collection 
was  published  on  September  27. 1990  (55 
FR  39540). 

addresses:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Larry  Guerrero,  OHDS  Reports 
Clearance  Officer,  by  calling  (202)  245- 
6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Angela  Antonelli,  OMB  Desk 
Officer  for  OHDS.  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3002.  725  17th 
Street,  NW..  Washington,  DC.  20503. 
(202)  395-7318. 

Information  on  Document 

Title:  Title  IV-B  and  title  IV-E  of  the 
Social  Security  Act:  Data  Collection 
for  Foster  Care  and  Adoption. 

OMB  No.:  U I  A. 

Description:  The  proposed  data 
collection  system  is  designed  to 
collect  uniform,  reliable  information 
on  all  children,  under  the  authority  of 
the  Stale  title  IV-B/IV-E  agency,  who 
are  in  foster  care  or  who  are  adopted. 
The  collection  of  adoption  and  foster 
care  data  is  mandated  by  section  479 
of  the  Social  Security  Act.  The 
Department  will  use  this  information 
to  respond  to  Congressional  requests 
for  current  data  on  children  in  foster 
care  or  who  have  been  adopted  and  to 
respond  to  questions  and  requests 
from  other  departments  and  agencies, 
the  General  Accounting  Office,  the 
Office  (?f  Inspector  General,  national 
advocacy  organizations.  Stales  and 
others. 

Annual  Number  of  Respondents:  1.251. 

Annual  Frequency:  4. 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting- 
Board  of  Scientific  Counselors, 
Division  of  Cancer  Prevention  and 
Control 

Pursuant  to  Pubic  Law  92^63.  notice 
IS  hereby  given  of  the  meeting  of  the 
Board  of  Scientific  Counselors,  Division 
of  Cancer  Prevent'on  and  Control, 
National  Cancer  Institute.  )anuary  31. 
1991,  Building  1.  Wilson  Hall,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  January  31  from  8:30  a.m.  to 
approximately  3  p.m.  to  discuss 
administrative  details  and  for  the 
discussion  and  review  of  concepts  and 
programs  within  the  Division. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92^63, 
the  meeting  will  be  closed  to  the  public 
on  January  31  from  3  p.m.  to 
approximately  5  p.m..  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute.  Building  31. 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892.  |30l/ 
496-5708)  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members,  upon  request. 

Other  information  pertaining  to  this 
meeting  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Rremerman.  National  Cancer  Institute, 
Executive  Plaza-North,  room  318, 
National  Institutes  of  Heallh,  Bethesda. 
Maryland  20892  (301-496-8526),  upon 
request. 


Dated  December  31,  1990. 
Bett>  |.  B«vendg«,  ^ 

CommiUee  Manofiemenl  Officer  NIH. 
[FR  Doc  91-381  Filed  1-8-91.  8.45  am| 
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Social  Security  Administration 

Supplementai  Security  Income 
Modernization  Protect;  Meeting 

agency:  Social  Security  Administration. 

HHS. 

ACTIOM:  Notice  of  meeting.       

The  Social  Security  Administration 
ISSA)  announces  a  meeting  of  the 
Supplemental  Security  Income  (SSI) 
Modernization  Project  (the  Project).  This 
notice  also  describes  the  proposed 
agenda,  purpose,  and  structure  of  the 
Project. 

dates:  February  6-7, 1991.  8:30  a.m.  to  5 
p  rn.. 

ADDRESSES:  The  Scripps  Home 
Auditoiium,  2212  North  El  Molina  Av.. 
Altadena,  CA  91001. 
FOR  FURTHER  INFORMATION  CONTACT 
SSI  Modernization  Project  Staff.  Rm. 
300  Altmever  Bldg.,  6401  Security 
Boulevard.  Baltimore  MD  21235,  (301) 
965-3571. 

SUPPLEMENTARY  tNFORMATWN:  SSA  iS 
undertaking  a  comprehensive 
examination  of  the  SSI  program, 
reviewing  its  fundamental  structure  and 
purpose.  The  SSI  program  has  been  in 
operation  for  over  16  years.  The  purpose 
of  the  Project  is  to  determine  if  the  SSI 
program  is  meeting  and  will  continue  lo 
meet  the  needs  of  the  population  it  is 
intended  to  ser\'e  in  an  efficient  and 
caring  manner,  recognizing  the 
constraints  in  the  current  fiscal  climate. 

The  first  phase  of  this  Project  is 
intended  to  create  a  dialogue  that 
provides  a  full  examination  of  how  well 
the  SSI  program  sen.  es  the  needy,  aged. 
blind,  and  disabled. 

To  begin  this  dialogue,  the 
Commissioner  has  involved  25  people 
who  are  experts  in  the  SSI  program  and/ 
or  related  public  policy  areas.  I  he 
experts  include  a  wide  range  of 
representatives  of  the  aged,  blind,  and 
disabled  from  private  and  nonprofit 
organizations  and  Federal  and  State 
government  as  well  as  former  SSA  staff. 
Like  members  of  the  public  attending 
this  meeting,  the  experts  will  be  able  to 
express  their  individual  views  and 
concerns  about  the  SSI  program.  Dr. 
Arthur  S  Flemming.  former  Secretary  of 
Health.  Education  and  Welfare,  will 
chair  the  meeting.  The  purpose  of  this 
initial  dialogue  is  to  exchange  ideas  and 
existing  information  about  the  proRram. 
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This  exchange  will  facilitate  the  sharing 
of  ideas  among  attendees' 
constituencies,  including  advocacy 
groups,  state  and  local  government  and 
academicians.  The  outcome  will  be  a 
more  informed  public  that  has  an 
interest  in  bringing  individually 
produced  innovative  ideas  for  change  in 
the  SSI  program  to  the  Modernization 
Project. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available.  Public 
officials,  representatives  of  professional 
and  advocacy  organizations,  concerned 
citizens,  and  SSI  applicants  and 
recipients  may  speak  and  submit  written 
comments  on  the  issues  to  be  discussed. 
(This  is  the  fifth  in  a  series  of  meetings 
to  be  held  throughout  the  country.  Each 
of  these  meetings  will  also  be  open  to 
the  public.  All  meetings  will  be 
announced  in  the  Federal  Register  If 
you  are  interested  in  the  F>roject  but 
cannot  attend  the  meeting  on  February 
6-7. 1991,  please  call  the  Project  staff  at 
(301)  965-3571  so  we  may  notify  you  of 
future  meetings.) 

There  will  be  a  public  comment 
portion  of  the  meeting  beginning  in  the 
afternoon  of  February  6,  1991.  A  second 
public  comment  session  will  be  held  on 
February  7. 1991,  in  the  morning.  In 
order  to  ensure  that  as  many  individuals 
as  possible  are  given  the  opportunity  to 
speak  in  the  time  allotted  for  public 
comment,  each  Individual  will  be  limited 
to  a  maximum  of  5  minutes.  Because  of 
the  time  limitation,  individuals  are 
requested  to  present  comments  in  their 
order  of  importance.  Each  speaker 
should  provide  12  copies  of  their  written 
comments  to  ensure  full  understanding 
and  consideration  of  their  concerns.  We 
welcome  written  comments  that  provide 
a  detailed  and  elaborative  discussion  of 
the  subjects  presented  orally,  as  well  as 
further  written  comments  on  other 
issues  not  presented  orally  Individuals 
unable  to  attend  the  meeting  also  may 
submit  written  comments.  Written 
comments  will  receive  the  same 
consideration  as  oral  comments. 

To  request  to  speak,  please  telephone 
the  Project  Staff,  at  (301)  965-3571,  and 
provide  the  following;  (1)  Name;  (2) 
business  or  residence  address;  (3) 
telephone  number  (including  area  code) 
during  normal  working  hours;  (4) 
capacity  in  which  presentation  will  be 
made;  e.g.,  public  official,  representative 
of  an  organization,  or  citizen;  and  (5) 
which  day  desired.  Requests  must  be 
received  by  January  29,  1991.  Late 
requests  to  speak  will  be  honored  only  if 
time  permits. 

Summaries  of  the  meeting  will  be 
available  at  no  charge.  A  transcript  of 
the  meeting  will  be  available  at  cost. 
Summaries  and  transcripts  may  be 


ordered  from  the  Project  Staff.  The 
transcript  and  all  written  submissions 
will  become  part  of  the  record  of  these 
meetings 

Dated:  January  2,  1991. 
Peter  Spencer, 

Director.  SSI  Modernization  Pro/eel  Staff. 
[FR  Doc  91-44a  Filed  1-8-91;  e,«  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-250-4370-021 

Wild  Horse  and  Burro  Advisory  Board; 
Meeting 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  meeting  of  the  Wild 

Horse  and  Burro  Advisory  Board. 


summary:  Notice  is  hereby  given  that 
the  Wild  Horse  and  Burro  Advisory 
Board  will  meet  in  Las  Vegas,  Nevada, 
on  February  4  and  Laughlin,  Nevada, 
February  5-7, 1991.  On  February  4,  the 
Board  will  meet  at  the  Howard  Johnson 
Plaza  Suite  Hotel,  2080  East  Flamingo 
Road,  Las  Vegas,  from  8  a.m.  to  2  p.m. 
The  Board  will  depart  from  the  hotel  at  2 
p.m.  for  a  field  tour  of  the  Spring 
Mountains  en  route  to  Laughlin.  On 
February  5,  the  Board  will  take  an  all- 
day  field  tour  of  the  Black  Mountain 
Herd  Management  Area.  The  Board  will 
meet  in  Laughlin  at  the  Flamingo  Hilton 
Hotel,  1900  South  Casino  Drive,  from  8 
a.m.  to  4:45  p  m.  on  February  6  and  from 
8  a.m.  to  11;45  a.m.  on  February  7. 
DATtS:  February  4-7,  1991. 
ADDRESSES:  Director  (250),  Bureau  of 
Land  Management.  Premier  Building- 
room  901,  1849  C  Street.  NW.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  OR  TO 
SCHEDULE  OR  SUBMIT  TESTIMONY, 
CONTACT  John  S.  Boyles.  Chief,  Division 
of  Wild  Horses  and  Burros,  at  the  above 
address;  telephone  (202)  653-9215. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Board  is  to  advise  the 
Secretary  of  the  Interior,  the  Director, 
Bureau  of  Land  Management  (BLM),  the 
Secretary  of  Agriculture,  and  the  Chief. 
Forest  Service,  on  matters  pertaining  to 
management  and  protection  of  wild  free- 
roaming  horses  and  burros  on  the 
Nation's  public  lands.  At  this  meeting, 
the  Board  will  focus  on  the  issues  of 
planning,  censusing.  and  monitoring 
wild  horse  and  burros  herds  in  southern 
Nevada  (February  4)  and  Arizona  and 
southern  California  (February  5-7). 


The  meeting  will  be  open  to  the 
public.  Members  of  the  public  may  make 
oral  statements  to  the  Board  on 
February  6, 1991,  starting  at  2:30  p,m. 
Persons  wishing  to  make  statements 
should  notify  the  BLM  at  the  address  or 
telephone  number  given  above  by 
January  25, 1991,  so  that  time  can  be 
scheduled  for  their  presentations. 
Depending  on  the  number  of  speakers,  it 
may  be  necessary  to  limit  the  length  of 
each  presentation.  Speakers  should 
address  specific  wild  horse  and  burro 
issues  related  to  planning  and 
management  of  wild  horse  and  burro 
herds  in  Arizona,  southern  California, 
and  southern  Nevada.  Speakers  must 
submit  a  written  copy  of  their  testimony 
to  the  address  given  above  or  bring  a 
written  copy  to  the  meeting.  Persons 
who  wish  to  provide  testimony  but  who 
are  unable  to  attend  the  meeting  may 
submit  a  written  statement  to  the 
address  above.  Members  of  the  public 
who  wish  to  attend  the  field  trips  on 
February  4  and  5  must  make  their  own 
arrangements  for  transportation. 

The  proposed  agenda  for  the  meeting 
is: 

Monday,  February  4:  Morning:  Opening 
remarks  and  approval  of  minutes;  briefing 

by  BUvl  and  Forest  Service  on  managing  wild 

horses  and  burros  in  southern  Nevada; 

statements  by  interested  organizations  and 

agencies. 
Afternoon:  Open  discussion  by  (he  Board: 

field  tour  of  Spring  Mountains,  2  p.m.  to  6 

p.m. 
Tuesday,  February  5:  All-day  field  tour  of 

the  Black  Mountain  Herd  Management  Area 

with  lunch  at  Oatman,  Arizona,  at  11:45  a,m. 
Wednesday,  February  6:  Morning: 

Discussion  with  affected  agencies  and 

organizations  about  managing  wild  burros  in 

the  Black  Mountains. 
Afternoon;  Discussion  of  wild  horse  and 

burro  management  in  the  California  Desert; 

public  comments  beginning  at  2:30  p.m. 
Thursday,  February  7;  Morning:  Open 

discussion  by  the  Board:  planning  for  next 

meeting. 

Cy  lamlson. 

Director.  Bureau  of  Land  Management. 

|FR  Doc.  91-395  Filed  1-8-91;  8:45  am) 

nUJNO  COM  «t10-«»-H 


(WY-S20-41-5700;  WYW104496) 

Proposed  Relnstatentent  of 
Terminated  Oil  and  Qas  Lease 

December  31. 1990. 

Pursuant  to  the  provisions  of  Public 
Law  97-451.  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW104496  for  lands  in 
Crook  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
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required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
tliereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WfYW104496  effective  June  1. 1990, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty'  rates  cited 
above. 
r.R.  Speltz. 
Land  Law  Examiner. 
|FR  Doc.  91-407  Filed  1-8-91;  8:45  am] 

BIU-ING  CODE  4310-ZZ-ll 

[CA-010-01-4212-11;  CA  275821 

Realty  Action;  Recreation  and  Public 
Purposes  (R&PP)  Act  Classification; 
California 

The  following  public  lands  in  Kern 
County,  California  have  been  examined 
and  found  suitable  for  classification  for 
conveyance  to  the  County  of  Kem  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  conveyance  until  at  least  60 
days  after  publication  of  this  Notice  in 
the  Federal  Register. 

Mount  Diablo  Meridian 

T.  28  S.,  R.  27  R. 
Sec.  6:  SEV*  NE'i. 
Containing  40  acres  AP  «092-O4O-05. 

The  County  of  Kern  proposes  to  use 
the  lands  for  a  conservation  csmp 
facility.  The  camp  will  be  administered 
jointly  by  Kem  County,  the  California 
Department  of  Forestry  and  California 
Department  of  Corrections  and  will 
provide  120  inmate  fire  fighters  for 
initial  attack  fire  crews  on  witdland 
fires.  Crews  will  also  be  utilized  for 
development  of  fire  defense 
improvements,  vegetation  management 
and  hazard  reduction  projects,  and 
provide  local,  state  and  federal  agencies 
labor  to  perform  conservation  oriented 
projects. 

The  lands  are  not  needed  for  specific 
Federal  purposes.  Conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 


The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations; 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States:  Act  of  August  3a  1890 
(26  Stat.  391;  43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine,  and  remove  the 
minerals. 

4.  All  valid  existing  rights  documented 
on  the  official  pubhc  land  records  at  the 
time  of  patent  issuance. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Caliente  Resou'ce  Area 
Office,  4301  Roscdale  Highway, 
Bakersfield,  California. 

Upon  publication  of  this  notice  in  the 
Federal  Re^ster,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice,  until 
Februarj'  25, 1991,  interested  persons 
may  submit  comments  regarding  the 
proposed  conveyance  or  classification 
of  the  lands  to  the  Area  Manager, 
Caliente  Resource  Area  Office,  4301 
Rosedale  Highway,  Bakersfield.  CA 
93308.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publicition  of  this  notice. 

Dated:  November  14, 1990. 
Glenn  A.  Carpenter, 
Culiente  Resource  .\rea  Manager. 
[FR  Doc.  90-2  Filed  l-8-'3a  8:45  am] 

BILLING  COOC  4310-4(MI 


The  applicant  requests  a  permit  to 
purchase  in  foreign  commerce  and 
import  one  pair  of  wild-caughl  baby 
Asian  elephants  [Elephas  maximus) 
from  the  Department  of  Wildlife  and 
National  Park.  Malaysia,  for  exhibition 
purposes  and  future  breeding. 
PRT-753368 
Applicant  University  of  .Mabama  at 

Binr.ingham,  Birmingham.  AL 

The  applicant  requests  a  permit  to 
purchase  two  female  white-collared 
mangabeys  [Cercocebus  toryuatus  atys) 
from  Yerkes  Regional  Primate  Research 
Center.  Emory  University.  Atlanta, 
Georgia,  for  use  in  research  involving 
the  study  of  Simian  Immanr>deficiency 
Virus  at  the  University  of  Alabama, 
Birmingham.  Blood  will  be  drawn  from 
the  primates  for  the  separation  of  blood 
lymphficytes  for  in  vitro  assays. 

PRT-75a364 

Applicant:  Randy  P  Fedak.  San  Diego.  CA. 

The  applicant  requests  a  permit  to 
purchase  one  captive-hatched  radiated 
tortoise  (Ceochehne  radiata]  from  Mr 
R  J.  Brown  of  Tampa.  Florida,  for 
captive  breeding  purposes. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (745  am  to  4:15  pm)  room 
432.  4401  N.  Fairfax  Dr..  Arlington.  VA 
22203.  or  by  writing  to  the  Director.  U.S. 
Office  of  Management  Authority.  4401 
N.  Fairfax  Dr..  Arlington,  VA  22203. 

Interested  persons  may  comment  on 
any  of  these  apphcations  within  30  days 
of  "the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  January  4. 1991. 
K'Hren  Rosa, 

Acting  Chief  Branch  of  Permits.  US.  Office  of 
Management  A  uthority 
[FR  Doc.  91-428  Filed  1-6-91;  8:45  am] 

BILLWQ  COOC  4319-SWI 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Pemtits 

The  following  applicants  have  apphed 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]. 
PRT-754881 
Applicant:  The  Hawthorn  Corporation, 

Grayslake,  IL 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
December  29,  1990.  Pursuant  to  5  «0  13 
of  36  CFR  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
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Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  January  24, 1991. 
Carol  D.  Shull, 
Chief  of  Registration.  National  Register. 

IOWA  ' 

DalUs  County 

Mother  Buiiding,\0\7  Railroad.  Perry, 
90002192 

IMASSACHUSETTS 

Hampdaa  County 

Springfield  Street  Historic  District.  Roughly 
bounded  by  Springfield  St.,  Caylord  St.  and 
Falrview  Ave.,  Chlcopee.  90002217 

MINNESOTA 

Chiaago  County 

Point  Douglas  to  Superior  Military  Road: 
Deer  Creek  Section  (Minnesota  Military 
Roads  MPS).  OfT  Co.  Hwy.  16.  St  Croix 
Wild  River  Stale  Park,  Amador  Twp., 
Taylor*  Fall*  vicinity.  90002200 

Crow  Wins  County 

Red  River  Trail:  Crow  Wing  Section 
(Minnesota  Red  River  Trails  MPSh  OfT  Co. 
Hwy.  27,  Crow  Wing  State  Park.  Ft  Ripley 
Twp..  Baxter  vicinity.  90002201 

Goodhua  County 

Mendota  to  Wabasha  Military  Road:  Cannon 
River  Section  (Minnesota  Military  Roads 
MPS).  Cannon  Bottom  Rd..  Red  Wing. 
90002199 

Pennington  County 

Red  River  Trail:  Coose  Lake  Swamp  St'Clion 
(Minnesota  Red  River  Trails  MPS/.  Off  Co. 
Hwy.  10,  S  of  Coose  Lake  Swamp.  Pulk 
Centre  Twp.,  St.  Hilaire  vicinity.  90002202 

Winona  County 

East  Second  Street  Commercial  Historic 
District.  86-78  Center.  54-78  E.  Second  and 
67-71  Ufayette  Sts.,  Winona.  90002198 

NEVADA 

Clark  County 

Las  Vegas  High  School  Neighborhood 
Historic  District.  Roughly  bounded  by  E. 
Bndger.  S.  9lh.  E.  Cass  and  S  6ih  Sts..  L,as 
Vegas,  90002204 

NORTH  CAROUNA 

Guilford  County 

Oohwood  Historic  District.  100-300  blocks 
Oakwood  St..  High  Point.  90002197 

NORTH  DAKOTA 

Grand  Forks  County 

Ava/on  Theater.  210  Towner  Ave..  Larimore. 
90002191 

OHIO 
Brown  County 

Georgetown  Public  School.  307  W  Grant 
Ave  .  Georgetown.  90002215 

Butier  County 

German  Village  Historic  District.  Roughly 
bounded  by  Vine.  Dayton.  Riverfront  Plaza 


and  Martin  Luther  King.  Jr.  Blvd..  Hamilton. 
90002216 

Defiance  County 

Lolly,  fudge  Alexander.  House.  718  Perry  St.. 
Defiance.  90002214 

Preble  County 

Lan;.ie  Hotel.   1  W.  Dayton  St..  West 
Alexandria.  90002213 

Sandusky  (bounty 

Soldiers  Memorial  Parkway  and  McKinley 
Memorial  Parkway.  Soldiers  Memorial 
Pkwy.  and  McKinley  Memorial  Pkwy,, 
Fremont,  90002212 

Wood  County 

Simmons.  Edwin  H..  House,  10302  Fremont 
Pike,  Perrysburg,  90002211 

OKLAHOMA  , 

Cleveland  County 

Santa  Fe  Depot,  |cl.  of  Abner  Norman  Dr  and 
Comanche  St.,  Norman,  90002203 

SOUTH  DAKOTA 

Brookings  County 

Michael.  Herman  F..  Gothic  Arched-Roof 
Barn.  5  mi  N  and  3  mi.  W  of  White.  White 
vicinity.  90002207 

Custer  County 

Ay  res,  Lonnie  and  Francis,  Ranch,  2  mi.  SE  of 

Fourmile  |ct.  on  US  16,  Custer  vicinity, 

90002206 
Fourmile  School  No.  21.  V*  mi.  S  of  Fourmile 

)ct.  on  US  16,  Custer  vicinity.  90002208 
Roetzei,  Ferdinand  and  Elizaheih.  Ranch.  1 

mi  NW  of  jet.  of  Saginaw  and  Roetzei  Rds., 

Custer  vicinity.  90002210 

VIRGINIA 

Fauquier  County 

Monterosa.  343  Culpeper  St.,  Warrenton, 
90002193 

Higtiland  County 

McClung  Farm  Historic  District,  Address 
Restricted.  McDowell  vicinity,  90002195 

Isle  of  Wight  County 

Scott.  William.  Farmstead.  VA  603  E  of  jet. 
with  VA  600.  Windsor  vicinity.  90002194 

Middlesex  County 

Urbanna  Historic  District,  Roughly  bounded 
by  Virginia  St,.  Rappahannock  Ave., 
Walling  St.  and  Urbanna  Cr..  Urbanna, 
90002196 

Montgomery  County 

Madison  Farm  Historic  and  Archeological 
District  (Montgomery  County  MPS).  E  and 
W  sides  of  US  460  N  of  |ct.  with  VA  633, 
Elliston  vicinity.  90002190 

Northumberland  County 

Howlond  Chapel  School,  jet.  of  VA  201  and 
VA  642.  Healtisville  vicinity.  90002206 

Westmoreland  County 

Rochester  House.  Co,  Rt.  613, 1  mi.  NE  of 
Lyells  off  VA  3.  Lyells  vicinity,  90002205. 

[FR  Doc  91-402  Filed  1-8-fll;  8:45  am] 

MUJNQ  COOC  UtO-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

(InvMttsation  No.  337-TA-319) 

Certain  Automotive  Fuel  Caps  and 
Radiator  Caps  and  Related  Packaging 
and  Promotional  Materials;  Notice  of 
Initial  Determination  Terminating 
Respondent  on  the  Basis  of 
Settlement  Agreement 

AQENCV:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondent  on 
the  basis  of  a  settlement  agreement: 
Transworld  Products,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  S1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  January  4, 1991. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  alt  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SW.  Washington,  DC  20436, 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondent.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street  SW.,  Washington,  DC  20436,  no 
later  than  January  22. 1991,  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reason  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
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accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACr. 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-252-1805. 

By  order  of  the  Commission. 

Issued:  January  4. 1991. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-458  Filed  1-6-91;  8:45  am) 

BILUNOCOOC  702-02-M 


llnvMtlsatlon  No.  337-TA-314] 

Certain  Battery-Powered  Ride-On  Toy 
Vehicles  and  Components  Thereof; 
Notice  of  Decision  to  Review  Certain 
Portions  of  an  initial  Determination; 
Request  for  Written  Submissions 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
certain  portions  of  an  initial 
determination  (ID)  issued  on  December 
5, 1990,  by  the  presiding  administrative 
law  judge  (ALD)  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein.  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
252-1087. 

SUPPLEMENTARY  INFORMATION:  On  May 
15, 1990,  Kransco  filed  a  complaint  with 
the  Commission  alleging  violations  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation  of  certain 
battery-powered  ride-on  toy  vehicles 
and  components  thereof.  The  complaint 
alleged  infringement  of  claims  of  five 
U.S.  patents  owned  by  Kransco:  claim  1 
of  U.S.  Letters  Patent  Des.  299,666;  claim 
1  of  U.S.  Letters  Patent  Des.  292,009; 
claims  1  through  6  of  U.S.  Letters  Patent 
4,709,958;  claims  1.  2,  4,  8,  9, 16,  and  19  of 
U.S.  Letters  Patent  4,558,263;  and  claims 
1  through  4  of  U.S.  Letters  Patent 
4,639,646.  The  Commission  instituted  an 
investigation  into  the  allegations  of 
Kransco's  complaint  and  published  a 
notice  of  investigation  in  the  Federal 
Register.  55  FR  25179  (June  20. 1990). 

On  October  16, 1990,  Kransco  filed  a 
Motion  for  Summary  Determination 
pursuant  to  Commission  interim  rule 
210,50.  The  Commission  investigative 
attorney  (lA)  cross-moved  for  a 
summary  determination  of  no  violation 
with  respect  to  one  of  the  five  patents  at 
issue. 


On  December  5, 1990.  the  presiding 
ALJ  issued  an  ID  concerning  the  motions 
for  summary  determination.  The  ID 
granted  Kransco's  motion  in  its  entir  y. 
denied  the  lA's  cross-motion,  and 
concluded  that  a  section  337  violation 
exists  with  respect  to  each  of  the  five 
patents  at  issue. 

No  petitions  for  review  of  the  ID  were 
filed,  and  no  agency  comments  were 
received.  Having  examined  the  record  in 
the  investigation,  including  the  ID,  the 
Commission  has  determined  on  its  own 
motion  to  review  section  1  of  the  ID, 
titled  "Importation  of  the  Products  in 
Issue,"  and  not  to  review  the  remainder 
of  the  ID.  The  Commission  is 
particularly  interested  in  the  following 
issues: 

1.  Whether  a  section  337  violation 
may  properly  be  based  on  shipments  of 
infringing  goods  to  the  United  States 
that  have  been  solicited  by  or  on  behalf 
of  the  complainant. 

2.  Whether  the  shipment  Chien  Ti 
Enterprise  Co.,  Ltd.  of  one  Jeep  model 
and  one  Racer  model  to  J  &  L  Meyer, 
Inc.,  satisfies  the  requirement  of  section 
337(a)(1)(B)  that  there  be  an 
"importation  into  the  United  States,  [a] 
sale  for  importation,  or  [a]  sale  within 
the  United  States  after  importation  by 
the  owner,  importer,  or  consignee. 

In  connection  with  final  disposition  of 
this  investigation,  the  Commission  may 
issue  (1)  an  order  that  could  result  in  the 
exclusion  of  the  subject  articles  from 
entry  into  the  United  States,  and/or  (2)  a 
cease  and  desist  order  that  could  result 
in  a  respondent  being  required  to  cease 
and  disist  from  engaging  in  unfair  acts  in 
the  importation  and  sale  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submission  s  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  that  the 
Commission  will  consider  include  the 
effect  that  an  exclusion  order  and/or 
cease  and  desist  order  have  on  (1)  the 
public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  U.S.  production  of  articles 
that  are  like  or  directly  competitive  with 
those  that  are  subject  to  investigation, 
and  (4)  U.S.  consumers.  The  Commission 
is  therefore  interested  in  receiving 
written  submissions  that  address  the 
aforementioned  public  interest  factors  in 
the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the  Commission's 
action.  During  this  period,  the  subject 
articles  would  be  entitled  to  enter  the 


United  States  under  a  bond,  in  an 
amount  determined  by  the  Commission 
and  prescribed  by  the  Secretary  of  the 
Treasuryl.  The  Commission  is  therefore 
interestred  in  receiving  submissions 
co-iceming  the  amount  of  the  bond  that 
should  be  imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  Additionally, 
the  parties  to  the  investigation, 
interested  government  agencies,  and 
any  other  persons  are  encouraged  to  file 
written  submissions  on  remedy,  the 
public  interest  and  bonding.  Kransco 
and  the  lA  are  also  requested  to  submit 
a  proposed  exclusion  order  and/or 
proposed  cease  and  desist  orderts)  for 
the  Commission's  consideration.  Written 
submissions,  including  any  proposed 
orders,  must  be  filed  by  February  4. 
1991,  and  reply  submissions  must  be 
filed  by  February  14. 1991. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  document  and  14  copies 
thereof  on  or  before  the  deadlines  stated 
above.  Any  person  desinng  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  proceedings.  All  such 
requeste  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  See  19  CFR  201.6,  Documents 
for  which  confidemtial  treatment  is 
granted  by  the  Commission  will  be 
treated  accordingly.  All  nonconfidential 
written  submissions  will  be  available 
for  public  inspection  at  the  Office  of  the 
Secretary. 

Additional  infonnation 

Copies  of  nonconfidential  versions  of 
the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  .nis 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW,, 
Washington,  D.C,  20436.  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  Commission. 
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Issued:  laraMry  4k  TOti- 

Seciwtary. 

|FK  Doe  n-M?  ntad  )-B-81:  ftU  am^ 

(InvMtlgatlon  No.  731-TA-4S7  (Final)  I 

H«avy  Forged  Handtoell  From  tho 
Pooplc's  Republic  of  China; 
Commterten  DoteriwIwUlen  To 
Comftiel  •  portloi*  of  ■  Hoorlny  In 
Car 


AOEMCY:  vs.  International  Trade 

CoiDmiMion. 

ACTION:  Clasuie  of  a  portion  of  a 

Commiaaion  hearing  to  the  public 

tU— AWT.  Upon  request  of  Woorfinjjs- 
Verona.  petitioner,  and  Shandong 
MadnnBcy  bn^orl  ft  Export  Corporation 
and  Ttoaite  Machinsry  Import  &  Export 
Corpacatton,  reapoodents  in  t^e  above- 
captioned  finai  invettigBtion.  the 
Comniaaion  haa  determined  to  conduct 
a  portion  of  its  hearing  scheduled  for 
January  X  liOl  in  camera.  See 
QuBiDiaaion  ivkea  201.13  and  201  35(b)(3) 
(19  CFR  201.13  wid  201.3S(bK3H.  The 
remainder  of  the  hearing  wiil  be  open  to 
the  public. 

pon  RMnHsn  imfommation  comtact. 
Abigail  A.  Shaine.  O&ice  of  the  General 
Counsel  U.S.  Intematioaal  Trade 
Commission,  telephone  202-252-1094. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

SUPPlfMEHTARY  INFOMIATION:  The 
Commission  believes  that  both 
petitioner  and  respondents  have 
demonstrated  circumstances  justifying 
closore  of  the  hearing  for  the 
presentation  and  discussion  of  certain 
company-spedfic  tmsiness  proprietary 
information  that  is  relevant  to  the 
Commission's  analysis  under  the  Tariff 
Act  of  1930.  as  amended.  The 
Commission  has  determined  that  a  full 
discaaaiofi  ol  the  doiasatic  industry  and 
of  the  iadkatora  tkat  it  examines  m 
asaaaaing  ■atetia)  iniury  by  reason  o^ 
subject  impoaU  could  oolj  take  place  if 
at  leaal  part  of  Ike  kcaring  were  heki  in 
camera.  \m  making  thia  decJaion.  the 
ConHBiaaioo  oev«rtheicsa  rcaf&rms  its 
belief  that  wWrevcr  possible  its 
buaincaa  ahould  be  conducted  in  public. 
The  btariag  wilt  begin  with  the  public 
preecntalioa  by  petitioner,  folkowed  by 
questioning  of  pelitioiier  by  the 
CoBBniaaioB.  Retpoadprrt  wiU  then  make 
its  public  arguments,  and  be  questioned 
as  appropriate  by  the  Commission. 
Following  respondenf  s  public 


presentation  and  qwcationing,  an  in 
camera  session  concerning  petitioner's 
busineaa  proprietary  information  will 
begin.  For  this,  the  room  will  be  cleared 
of  all  persona  except:  »1)  Those  who 
have  been  panted  access  to  business 
proprietary  information  (BW)  under  a 
Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commissron's  APO  serrrce  Hst  in  this 
investigetion.  {2}  personnel  of  petitioner, 
if  any,  repre^enfinjr  the  company 
submittitig  the  BR,  and  (3)  personnef  of 
the  Commtssion,  inchiding  the  court 
reporter.  See  19CFR  201.35(bHl),  (2).  In 
the  in  camera  session,  respondents  may 
make  a  presentation  limited  to  a 
discussion  of  the  portion  of  petitioner's 
BPI  that  is  pertinent  to  the  leveraged 
buyout  by  management  of  that  company, 
to  be  followed  by  questions  from  the 
Commission  as  appropriate.  Petitioner 
will  then  have  an  opportunity  to 
respond,  and  may  also  be  questioned  by 
the  Commission  as  appropriate. 

Following  the  in  camera  sessions,  the 
Commission  may  determine  that  it  is 
appropriate  to  reopen  the  hearing  to  the 
public  for  concluding  statements  or  for 
additional  public  questioning  by  the 
Commission.  The  time  for  the  parties' 
presentations  in  the  in  camera  sessions 
will  be  taken  from  their  respective 
overall  allotments  for  the  hearing.  All 
those  planning  to  attend  the  in  camera 
portions  of  the  tearing  should  be 
prepared  to  present  proper 
identification. 

AUTHOatTY:  The  General  Counsel  has 
cerVified.  in  accordance  with  the 
procedures  set  out  in  Commission  Rule 
20139  (19  CFR  201.39)  that,  m  her 
opinion,  a  portion  of  the  Commission's 
hearing  in  Heavy  Forged  Handtools 
from  the  People  •  Repubhc  of  China,  biv. 
No.  731-TAr-467  (Final)  may  be  closed  to 
the  public  to  prevent  the  disclosure  of 
business  proprietary  mformation. 

By  ortter  of  the  Cotnmisgton, 

Issued:  [anuary  2.  1991 
Kanneth  R.  Mason. 
Secretary. 

[FR  Doc.  91 -45ft  Filed  1-8-91.  8:45  am) 
BILUMO  COOI  7nO-0»-M 


(Invaatltaltono  Noa.  731-TA-4Se  and  459 
(FtnalU 

PolyathytoM  TarapMhaiala  FMm, 
Shaat,  and  Strip  from  Japan  and  the 
Rapyb«c  of  Kora«  R«visad  ScttadMJg 
for  tha  Sublet  InvMtigaMons 

agency:  United  States  International 

Trade  Commisaioa. 

ACnOM:  Revised  schedule  for  the  subject 

investigatioos. 


EFFCCTlvt  date:  Deeen»ber  2».  1990. 

FOR  FURTHER  INFORMATIOtl  CONTACr 

Tedfbrd  Briggs  (202-252-1181),  Office  of 
InTestigafions,  U.S.  fntemational  Trade 
Commission,  500  E  Street  S'W..       | 
Washington,  DC  20438.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  natter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persona  with  anobility  impairment 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPtEilCNTA«V  IMFOMtATIOMC  On 

November  2a  19QQ.  the  Cammtssion 
instituted  the  subject  investigations  and 
estaUiahed  a  schedule  for  theix  conduct 
(55  FR  5210&.  December  m  1900). 

Subsequently,  the  Department  of 
Commerce  extended  the  dale  for  its 
final  determinations  in  the 
investigations  from  February  6. 1991.  to 
April  15. 1991.  The  Commission, 
therefore,  is  revising  its  schedule  in  the 
investigations  to  conform  with 
Commerce's  new  schedule. 

The  CoraraissioQS  new  schedule  for 
the  investigations  i»  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Conunrasion 
not  later  than  April  4. 1991;  the 
prehearing  conference  will  be  held  at 
the  Its.  International  Trade 
Commission  Building  on  April  15. 1991 
(9:30  a.m.t  the  prehearing  staff  report 
will  be  placed  in  the  nonpublic  record 
on  April  1, 1991;  the  deadline  for  filing 
prehearing  briefs  is  April  11. 1991 
(nonbusiness  proprietary  version  due 
April  12. 1991  f;  the  hearing  will  be  held 
at  the  U.S.  International  Trade 
Commission  Building  on  April  18,  1991 
(9:30  a.m.];  the  deadline  for  filing 
posthearing  briefs  is  April  24. 1991 
(nonbusiness  properietary  version  due 
April  25. 19911.  and  the  deadline  for 
Parties  to  file  additional  written 
comments  on  business  proprietary 
information  is  May  1. 1991  (nonbusiness 
proprietary  version  due  May  2. 1991). 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notice  of  investigation 
cited  above  aod  the  Commission's  Rules 
of  Practice  and  Procedure,  part  207. 
subparU  A  and  C  (19  CFR  part  207).  and 
part  2m.  subparts  A  Uuouah  E  (19  CFR 
part  201). 

AUTHOMTV:  The  mveatigations  are  bsiag 
condacted  onder  authority  of  the  Tariff 
Act  of  193a  tide  VU.  This  notice  is 
published  pursuant  to  section  207.26  of 
the  CooBnisaion's  rales  (19  CFR  207  JO^ 

By  order  of  the  Commission. 
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Issued:  )anuary  2. 1991. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  91-455  Filed  1-8-91;  8:45  am] 

BILUNO  COOC  7<»IM»-M 


Possible  Modifications  to  the 
International  Harmonized  System 
Nomenclature 

agency:  International  Trade 

Commission. 

action:  Request  for  public  comment. 


summary:  This  notice  sets  forth  the 
Customs  Cooperation  Council's  (CCC) 
revised  schedule  of  review  of  HS 
chapters.  The  Commission  is  also 
soliciting  views  and  comments  from 
interested  parties  and  agencies 
concerning  proposals  to  amend  the 
International  Harmonized  System, 
including  the  nomenclature,  rules  of 
interpretation,  and  chapter  notes. 
Specific  proposals  thereon  will  be 
reviewed  for  potential  submission  to  the 
CCC. 

EFFECTtVE  DATE:  December  26. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(202-252-1952),  or  David  B.  Beck.  Chief. 
Nomenclature  Division  (202-252-1604). 
background:  The  Review 
Subcommittee  of  the  Harmonized 
System  Committee  of  the  CCC  has 
announced  a  revised  schedule  for 
consideration  and  possible  revision  of 
the  international  nomenclature  of  the 
Harmonized  System.  The  Commission  is 
seeking  the  views  of  interested  parties 
for  use  in  developing  U.S.  proposals  for 
changes  to  that  nomenclature  system. 
The  Commission  has  previously  issued 
similar  notices  concerning  the 
international  Harmonized  System.  (See 
54  FR  30284,  July  19. 1989.  and  55  FR 
1736.  January  18. 1990.) 

This  notice  does  not  institute  a  formal 
Commission  investigation.  It  is  issued 
pursuant  to  the  Commission's  continuing 
authority  to  develop  technical  proposals 
jointly  with  the  Customs  Service  and  the 
Bureau  of  the  Census.  (See  section  1210 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (the  Act) 
(19  U.S.C.  3010).)  The  Commission  is  the 
lead  agency  for  U.S.  consideration  of 
proposed  changes  to  the  international 
Harmonized  System.  (See  United  States 
Trade  Representative  Notice.  53  FR 
45646,  November  10, 1988.) 

The  comments  submitted  to  the 
Commission  should  be  limited  to 
statements  of  problems  and  specific 
proposals  for  changes  in  the 
international  Harmonized  System, 
including  the  General  Rules  of 


Interpretation,  the  international  chapter 
notes,  and  the  nomenclature  through  the 
6-digit  level.  They  should  be  prepared 
with  a  view  toward  ensuring  that  the 
Harmonized  System  keeps  abreast  of 
changes  in  technology  and  in  patterns  of 
international  trade.  Proposals  for 
changes  to  the  Explanatory  Notes 
(which  are  to  be  taken  up  by  the 
Harmonized  System  Committee 
separately)  or  in  national-level 
provisions  (including  U.S.  8-digit 
subheadings,  statistical  reporting 
numbers,  and  rates  of  duty)  will  not  be 
considered  during  this  process.  Such 
matters  may  be  raised  in  accordance 
with  the  Commission's  continuous 
review  procedures  pursuant  to  section 
1205  of  the  Act  (19  U.S.C.  3005).  (See  54 
FR  16007,  April  20, 1989.) 
SCHEDUI^  FOR  review:  The  Review 
Subcommittee  is  scheduled  to  examine 
Harmonized  System  chapters  64-83  and 
86-89  beginning  in  September  1991. 
Consideration  of  chapters  25-40  is 
scheduled  to  begin  in  January  1992. 
Chapters  1-24,  41-49,  and  91-97  will  be 
considered  in  September  1992  and 
January  1993.  The  Review  Subcommittee 
will  make  recommendations  to  the 
Harmonized  System  Committee  which 
will  submit  its  decisions  to  the  Council 
for  final  approval  in  mid-1993.  Those 
modifications  adopted  by  the  CCC 
would  enter  into  force  on  January  1, 
1996. 

REQUEST  FOR  COMMENTS:  The 
Commission  will  accept  and  consider 
submissions  relating  to  chapters  25.  26. 
64-83.  and  86-89  beginning  immediately 
and  continuing  through  March  2, 1991. 
Comments  on  chapters  27-40  will  be 
accepted  through  July  6. 1991.  The 
deadlines  for  submission  of  comments 
with  respect  to  the  chapters  scheduled 
for  Subcommittee  review  in  September 
1992  and  January  1993  will  be 
announced  in  a  subsequent  notice. 
WRrrTEN  submissions:  Interested 
parties  should  file  written  submissions 
by  March  1. 1991.  A  signed  original  and 
fourteen  (14)  copies  should  be  filed  with 
the  Secretary  to  the  Commission.  500  E 
Street  SW.,  Washington.  DC  20436.  All 
written  submissions  except  for 
confidential  business  information  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission, 

Any  information  for  which 
confidential  treatment  is  desired  shall 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 


with  the  requirements  of  §  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Issued:  December  31, 1990. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc.  91-482  Filed  1-6-91;  8:45  am] 
BiujNOCOOf  TWhta-m 


[Inv.  No.  337-TA-303] 

Certain  Polymer  Geogrtd  Product*  and 
Processes  Therefor,  Notice  of 
Commission  Decision  To  Continue 
Suspension  of  the  Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  continue 
its  suspension  of  the  above-captioned 
investigation  pending  the  issuance  of  a 
final  judgment  by  the  U.S.  District  Court 
for  the  District  of  Maryland  in  Tenax 
Corporation  v.  The  Tensor  Corporation, 
Civil  Action  No.  H-89-424. 
addresses:  Copies  of  the  Commissions 
order  of  continued  suspension  and  all 
other  nonconfidential  dociunents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW,.  Washington.  DC  20436, 
telephone  202-252-1000, 
FOR  FURTHER  INFORMATION  CONTACT. 
Frances  Marshall,  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street  SW  . 
Washington.  DC  20436,  telephone  202- 
252-1089.  Hearing-impaired  individuals 
are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal.  202- 
252-1810. 

SUPPUEMENTARY  INFORMATION:  On 
October  4, 1990.  the  Commission  granted 
the  request  of  complainant  and 
respondents  to  borrow  certain  exhibits 
from  the  Commission's  record  for  use  in 
a  jury  trial  in  the  U.S.  District  Court  for 
the  District  of  Maryland.  The 
Commission's  investigation  was 
suspended  until  after  the  exhibits  were 
returned  to  the  Commission.  The  parties 
returned  the  exhibits  to  the  Commission 
on  December  19. 1990.  In  order  to 
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facilitate  deciwon-makin^  the 
CommisMOR  ha»  decided  to  Okaintain  its 
suspension  until  the  district  court  has 
issued  its  fioat  iudgment.  The  period  of 
suspension  wiH  be  excluded  from  the 
statutory  time  period  maiulated  for  the 
Commission  to  complete  its 
investigation. 

This  action  is  fsken  nmJer  the 
authority  of  section  SSTt^W)  o'  the 
Tariff  Act  of  1930  (19  U.S£.  1337Tb)(l)) 
and  Commission  interim  rule  210.59  (19 
CFR  210.5ftJ. 

By  order  of  the  CommisiMn. 

Issued:  December  31. 1990. 
Kenneth  R.  Mason, 
Secretary 

[FR  Doc  91-454  FJed  l-A-fll.  8:45  am) 
nixiMacooe; 


tNTERSTATC  COMMERCE 
COMMISSION 

Release  of  Wayfoill  Data  for  Use  By 
ALK  Aseoelates.  Inc.  for  TheUnton 
Paclflel 


The  Cdtranis«M»  has  received  a 
request  boa  AJLK  Aasociates,  Inc.  for 
pemiaBSOB  lo  aae  certaia  data  from  the 
CoMBuawMta  1980  ICC  Waybill  Sample 
for  a  atady  to  detemine  railroad 
iiKiestriai  niKket  shares  in  bulk 
industrial  minerals. 

A  ca{>y  of  tlie  leqoest  may  be 
obtained  from  tbe  KX  Office  of 
EconoMica 

The  WaybiU  Sample  contains 
confidential  raiiroad  and  thipper  data: 
therefore,  if  any  parties  object  to  this 
reqaest.  they  sbouU  flie  thes  objections 
(an  origjnai  and  1  copies)  with  the 
Director  of  the  CoBuaiasion's  OfQce  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  fur 
release  of  waybill  data  [Ex  Parte  385 
(Sub-No.  211  are  codified  at  49  CFR 
1244.B. 

Contact:  James  A.  Nash,  (202)  275- 
6864. 

Sidnajf  L  Stnckland.  Jr., 
Secretary. 
(FR  Doc.  S1-44S  Ftied  1-8-91.  8:45  am| 

BILLIMG  CO06  703S-01-4I 


.31S0YJ 


Illinois  Central  Corporatfon  and  Iffinofs 
Centraf  Rsflroad  Company-Control- 
Midsouth  Coiporatton,  MUsoufh  Rail 
Corporation,  MldLoulsiana  Rail 
Corporation,  and  Soutttrait 
Corporation 

Applicaats.  Illinois  Central 


Cocporatian  [IC)  aad  its  rail  carrier 
subsidiary.  Ulioois  Central  Railroad 
Compaay  (ICR^  fded  on  December  10, 
1990.  a  notice  of  their  intent  lo  file  ao 
applicatioa  seeking  authority  for  IC  to 
acquire  an  mtcre^t  ui  aiid  control  of 
MidSouth  Corporation  (MS)  and  its  rail 
earner  subaidiariea.  MidSouth  Rail 
Corporation  (MSR).  MidLouiuana  Rail 
Corporatioa  (MLR),  and  SouthRail 
Corporation  (SR).  This  preiiUng 
notification  was  made  under  49  CFR 
1180.4(b).  Applicants  intend  to  file  their 
applirjition  undef  49  U.S.C  11341-11345 
on  or  about  February  11. 1981. 

IC.  a  oon-carrier  holding  company, 
controls  ICR.  a  Class  I  rail  earner 
operating  approximately  2,9CX]  miles  of 
track  from  Chicago,  IL.  to  the  Gulf  of 
Mexico.  IC  intends  to  seek  the 
necessary  Comnussion  approvals  to 
permit  it  to  own  an  interest  in  and  to 
control  MS  (and  thereby  its  rail  carrier 
and  non-carrier  subsidiaries)  through 
stock  ownership.  The  railroad 
subsidiaries  of  MS  operate  about  1,200 
miles  of  track  in  Alabama,  Louisiana. 
Mississippi,  and  Tennessee. 

IC  proposes  to  acquire  all  of  the 
outstanding  shares  of  MS  common  stock 
in  exchange  for  IC  common  stock.  Under 
ICs  offer.  NTS'  shareholders  will  receive 
no  fess  than  0.5  share  nor  more  than  0,6 
share  of  oewly-issued.  registered  IC 
common  stock  in  exchange  for  each 
share  of  MS  common  stock,  An 
exchange  ratio  of  0.55  share  would 
result  in  a  premiam  of  19  percent  over 
the  average  price  of  MS  common  stock 
in  the  past  two  months  and  an  estimated 
22  percent  increase  in  per  share 
earmngs. 

IC  proposes  to  determine  the  exact 
ratio  based  on  the  average  closing  price 
for  fC  common  stock  dnring  the  20- 
trading-day  period  prior  to  the  closing  of 
the  transaction.  Based  on  the 
outstanding  shares  of  MS  common 
stock.  IC  would  issue  about  3.7  to  4.4 
million  additional  shares  of  FC  common 
stock,  or  about  15.4  percent  lo  18.4 
percent  of  ICs  currently  outstanding 
shares.' 

IC  states  that  this  offer  is  currently 
under  consideration  and  is  subject  to 
further  discussion*  and  negotiations.  It 
also  states  that  it  filed  this  notice  under 
the  Conimission'B  application 
procedures,  but  may  withdraw  the 
notice  and  file  a  petition  for  exemption 


'  IC  slates  ihal.  since  both  IC  and  MSR  are  noa- 
carner  boUinK  uiiitf  nig».  no  rei)  rxrrwr  atnck  «<rHI 
be  isaucd  m  ihr  profwsed  iransartHint  and  rtius 
authurizikliaaporsiuuil  to49i:  S.(^  11J61  will  not  be 
required  IC  aiao  stales  thai,  sliould  the  proposed 
exchanj^e  of  sfoci  be  altered  in  such  a  way  as  to 
require  Ctmimission  aa>t\otnM\(m  of  any  secunty 
issuance,  the  reqnsit*  ■■rtwiiiUKin  will  be  soaghl 
in  conjuocUan  wiib  Uie  tppUattwn 


based  on  further  deTctopneots. 
including  the  possible  abseaceof  Mt 
agreement  with  MS.*  The  final  proposal 
will  be  described  in  tke  oppkcatien. 
which  will  be  filed  as  sooa  as 
practicable  after  the  actual  terms  of  the 
proposed  exchange  have  been 
established,  oonsislent  with  the 
CommisiioB's  scbedating  reqairements 

IC  states  that  after  it  acqahrs  an 
interest  in  (and  contcol  of)  K4S'»  rail 
carrier  subsidiaries  through  an  exchange 
of  stock,  the  nA  carriers  wtU  contimie  to 
be  operated  as  separate  entities  but  NTS 
may  be  merged  with  IC  or  may  become 
a  wholly-owned  IC  subsidiary. 

IC  intends  te  use  calendar  year  1990 
for  any  traffic  diversion  and  competitive 
impact  analyses,  cost  purposes,  aadpro 
forma  fiaaacial  stalessents  that  may  be 
required.  To  the  extent  complete  data 
for  1990  may  not  be  availabie.  IC 
proposes  to  ase  196ddata.  contingent  on 
Commission  approval 

The  proposed  transaction  is 
"significant"  as  defined  in  49  CFR 
1180.2(b>.  IC  is  nonrcarrier  holding 
company  coBtroUing  one  Class  I 
railroad,  and  proposes  to  acquire  control 
of  a  hoiding  company  which  controls 
two  Class  U  rail  carriers  and  one  Class 
III  rail  carrier. 

This  proposed  acquisition  would  be  a 
major  market  exterwion  as  defined  by 
1180.3(c).  since  it  wonfd  extend  ICs 
control  over  i^  present  2,900-mile 
system  to  mdude  an  additional  1,200 
miles.  The  transaction  is  of  regional 
transportation  significance,  since  IC 
would,  as  a  result  of  the  transaction, 
control  all  four  carriers.  fC  states  that  its 
coramon  control  of  ICR  and  MS's  rail 
carrier  subsidiaries  will  provide  all 
existing  customers  with  additional 
serv  ice  options,  aach  as  run-through 
train  service.  Accordingly,  our 
consolidation  procedures  applicable  to 
"significant"  transactions  will  govern 
this  proceeding.  The  application  must 
conform  to  the  regulations  set  out  at  49 
CFR  1180.  etsetf..  and  must  contain  all 
information  required  there  for 
significant  transactions,  except  as 
modified  by  advance  waiver. 

A  procedural  schedule  will  be  issued 
after  the  application  is  filed  and 
accepted  as  complete. 

Decided  January  X  1981. 


'  The  MS  Board  of  Directors  Issued  a  news 
release  on  December  r?.  1990.  rejecfinf!  ICs 
acquisition  offet.  See  tebmmsKn  of  So«(t»Rait 
Corporation,  filed  OKeaibar  17. 19W  ii»  Dockel  No 
AB-301  [SiJt>-Hfit\.SotilMtait  Corporation 
Abandonment. 
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By  l(»e  CmmmBWon.  Deirtd  Nt  Konschnik, 
Dircctar.  OIKm  •#  ^vcecdrngs 
Sidney  l>  Sirick taint,  fr.. 

Secretary. 

\VK  Doc-  91-447  Filed  1-8-91;  8;45  am) 
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DEPARTUENT  OF  JUSTICE 
Lodging  of  Consent  Decree 

Notice  ij  hereby  given  that  a  proposed 
Partial  Consent  Decree  and  [udgraenl  in 
United  States  v.  Thomas  Solvent 
Compaay,  ei  oL.  Civil  Action  No.  K-86- 
167  (WH.  Mich.),  between  the  Uraled 
States,  oa  bebalf  of  the  Environmental 
Protection  Agency  ("EPA"),  and  all  the 
defendants  m  Chat  case,  was  lodged  on 
December  14, 1990  with  the  United 
States  District  Coort  for  the  Western 
District  of  Michigea  The  Partial 
Consent  Decree  and  Judgment  resolves 
claims  of  the  United  States  (as  well  as 
•  elated  claims  of  the  State  of  Michigan 
which  is  atso  a  party  to  the  Decree) 
against  Thomas  Solvent  Company: 
Thomas  Development,  Inc.:  Thomas 
Solvent  Company  of  Detroit,  hic^ 
Thomas  of  Muskegon,  Inc:  Thomas 
Solvent  Inc.  of  Indiana;  TSC 
Transportation  Company;  Richard  E 
Thomas,  Carol  Thomas,  Steven  Thomas, 
Gregg  Thomas  and  Todd  Thomas. 
Defendant  Grand  Trunk  Western 
Railroad  is  also  a  party  to  the  proposed 
Partial  Consent  Decree  and  judgment 
and  the  proposed  Decree  would  resolve 
certain  of  the  cross-claims  currently 
pending  among  the  defendants. 

The  claims  that  would  be  resolved 
arise  principally  from  the  cost  recovery 
action  of  the  United  Slates  brought 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  e^  seq  . 
for  certain  response  costs  incurred  by 
the  EPA  in  responding  to  the 
contamination  of  the  Verona  Well  Field, 
the  public  drinking  water  supply  for 
Battle  Creek,  Michigan. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Partial  Consent  Decree  and  Judgment  for 
30  days  following  the  publication  of  this 
Notice.  Comments  should  be  addressed 
lo  the  Assistant  Attorney  General  of  the 
Envircnment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Thomas  Solvent 
Company.  D.J.  Ref  No.  9O-11-2-140.  The 
proposed  Partial  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Michigan,  399  Federal  Building,  Grand 
Rapids,  Michigan  49503,  and  at  the 
Environmental  Enforcement  Section 


Document  Center,  801  Pennsylvjmia 
Avenue  NW.,  suite  600,  Washington,  DC 
20004  (202-347-20721  A  cepy  of  the 
proposed  Partia)  Catnent  Decree  and 
Judgment  may  be  obtained  in  person  or 
by  mail  from  the  EnvircnmenFtal 
Enforcement  ScctioB  DociBnent  Center. 
601  HeoBsylvania  A*enue,  NW..  Box 
1097,  Washington,  DC  20064.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $14.50  (25  cents 
per  page  reproduction  costs]  payable  lo 
Aspen  Systems  Corporation. 
RidMcd  ft.  SCMMrt. 

Assistant  Attorney  General.  Environment  and 
Natarat  Kesotirces  I>rr*ton. 
(FK  Doc  91-354  Filed  1-8-91;  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMMISTRATtON 

[Notice  91-011 

NASA  Advisory  Council  (NAC).  Space 
Science  and  Applications  Advisory 
Contmittee  (SSAAC),  Communlcaliowe 
and  Intomwiion  Systems 
SubcomoRittee  t/dSSf;  Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
and  Applications  Advisory  Committee, 
Communications  and  information 
Systems  Subcommittee. 
dates:  January  23, 1991.  8;30  am.  to  5 
p.m.,  and  January  24, 1991.  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Room  226A.  600 
Independence  Avenue,  SW., 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ray  J.  Arnold,  Code  SC,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-1510). 
SUPPLEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  "the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long-range  plans  for,  work  in  progress 
on,  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Communications  and 
Information  Systems  Subcommittee 
provides  technical  support  lo  the 
Committee  and  will  conduct  ad  hoc 
studies  and  assessments.  The 
Subcommittee  will  meet  to  review 


program  status  and  plans  and  discuss 
strategic  and  iniplementatron  9»rategies. 
The  Subcommittee  is  chaired  by  Dr. 
Robert  T.  Filep  and  is  composed  of  10 
members.  The  meeting  wifl  be  open  to 
the  public  up  to  tbe  capacity  of  the  room 
(approKtnatety  30  pespte  including 
members  ol  the  Sabcommittee). 
Type  of  weetmg:  Open. 

Agenda 

Wednesday,  fonuary  23,  199i 

8:30  a.m. — Commonications  and 

Information  Systems  Program 

Status 
9  a.m. — Advamced  Communications 

Technology  Satellite  (ACTS) 

Program. 
10:15  a-m.— Mobile  Sateilile  Status. 
10:30  a.m.— Reports  from  the  Optical 

International  Working  Group. 

Communications  Steering 

Committee.  andSatelhte 

Communications  Applications 

Research  (SCAR) 
11  a.m.— Direct  Broadcast  Satellite 

(DBS)  Radio 
11:30  a.m.— Report  from  the  Space 

Science  and  AppTTCStions  Advisory 

Committee  (SSAAC)  Meeting 
1  p.m. — Communications  Strategic  Plan, 

Technology  Roadmap,  Industry 

Endorsement/Implementation 

Strategies 
5  p.m. — Adjourn 

Thursday,  January  24,  1991 

8:30  a.m. — Information  Systems. 
11:15  am. — Subcommittee  Business. 
1  p  m  — Wnting  Session. 

4  p.m. — Subcommittee  Wrap-up. 

5  p.m. — Adjourn. 
Dated:  )anuary  2, 1991. 

John  W.  Gaff, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  91-403  Filed  1-8-91;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Colection  of  Information  Submitted  for 
0M6  Reveiw 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
this  notice  of  information  collection  that 
will  affect  the  public. 

Expeditied  Clearance  Request:  NSF  is 
requesting  an  expedited  clearance  of 
two  week  turn-around  from  OMB  (see 
following  questionnaire)  Interested 
persons  are  invited  to  submit  comments 
by  January  22.  Comments  may  be 
submitted  to: 
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(1)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Personnel  and 
Management.  National  Science 
Foundation,  Washington,  DC  20550,  or 
by  telephone  (202)  357-7335,  and  to; 

(2)  0MB  Desk  Officer  OfHce  of 
Information  and  Regulatory  Affairs, 
ATTN;  Dan  Chenok,  Desk  Officer, 
Paperwork  Reduction  Project  93145-0- 
009),  0MB.  722  Jackson  Place,  room 
3208,  NEOB  Washington.  DC  20503. 

Title:  Higher  Education  Surveys. 
Survey  «14,  Survey  of  Retention 
Practices  of  Higher  Education 
Institutions. 

AHecfd  Public:  Non-profit 
institutions. 

Responses /Burden  Hours:  1.140 
Respondents;  one  hour  per  response. 

Abstract.  This  and  other  HES  are 
responsive  to  a  variety  of  policy  issues. 
Topics  are  not  predetermined  and 
survey  instruments  are  designed 
specifically  for  each  survey.  This  and 
other  surveys  serve  program 
management  needs,  research  objectives 
and  general  purposes  not  available 
through  existing  information  sources. 


Dated   |atiuHry  4.  1991. 
Herman  G  Fleming, 
.\'SF Reports  Ccarcnrp  ()ffi(tT 
To  Geology.  Physics  and  Sociology 

Departments 
January  4,  1991 

Dear  Colleague;  On  behalf  of  the  Nationjl 
Science  Foundation  (NSF).  I  would  hl>.e  to 
invite  you  to  participate  in  this  Higher 
Education  Survey  of  undergraduate  geology 
departments.  This  survey  is  the  first  in  a 
comprehensive  series  of  Higher  F^lucation 
Surveys,  which  will  capture  information  on 
undergradirf'e  science  and  engineenng 
education  ;n  :he  Nation's  universities,  four- 
year  and  two  \ ►'rfr  colleges. 

The  .Ndiiund.  '<•  .ence  Foundation  is  now 
actively  involved  in  programs  to  promote 
improvements  in  the  quality  of  undergraduate 
education  in  science  and  engineering  In 
order  to  effect  these  improvements,  national 
data  on  a  wide  variety  of  topics  in  this 
critical  area  are  needed.  This  survey 
represents  NSF's  first  effort  together 
information,  nationally,  on  a  number  of  these 
important  topics.  Your  participation  in  !h;s 
survev.  while  voluntary,  is  vital  to  the 
development  of  this  national  picture  of 
undergraduate  science  and  engineering 
educatmn. 

The  ultimate  objective  of  the  planned 
senes  of  surveys  of  undergraduate  science 


and  engineering  departments  is  to  develop  an 
ongoing,  current,  national  data  base,  which 
describes  undergraduate  science  and 
engineering  education  in  this  country.  This 
data  base  will  provide  up-to-date  information 
to  planners  and  policy  makers  at  the  Nation's 
colleges  and  universities,  industries, 
professional  scientific  and  engineering 
societies,  and  federal,  stale  and  local 
governments  for  decision-making  which  is  so 
critical  to  the  strength  of  the  Nation  and  to  us 
all. 

The  survey  is  being  conducted  for  NSF  as 
part  of  the  Higher  Education  Surveys  (HES) 
system.  The  data  are  being  collected  by  the 
HES  contractor.  Westat,  Inc..  located  in 
Rockville,  Maryland.  A  copy  of  the  HES 
report  will  be  sent  to  your  institution  after 
this  study  is  completed.  If  you  have  any 
questions  about  this  survey,  please  call  Dr, 
Laurie  L.ewis  at  Weslat's  toll-free  number, 
800-937-8281 . 

Thank  you  very  much  for  your  assistance.  I 
look  forward  to  your  helping  us  with  this 
important  proejct. 

Sincerely, 
Robert  F.  Watson.  Ph.D.. 
Director,  Division  of  Undergraduate  Science. 
Engineering,  and  Mathematics  Education, 
National  Science  Foundation. 

BILLING  COOe  755*-01-*i 
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HIGHER  EDUCATION  SURVEYS  (HES) 
SURVEY  ON  UNDERGRADUATE  EDUCATION  IN  GEOLOGY 


To  the  Chair  of  the  geoiogv  department,  or  the  department  that  awards  bachelor's  degrees  in 
geology. 


DEFINITION:    For  the  purpose  of  this  survey,  geology  is  defined  to  include  the  following: 
geophysics,  geochemistry,  and  paleontology.  


I.         Department  Organizatioa  and  Size 

la.       Docs  your  department  have  responsibiiit)'  foi  any  discipline(s)  in  addition  to  geology  (e.g., , 

)? 

□  Yes   (GO  TO  QUESTION  lb) 

□  No    (SFQP  QUESTION  lb) 

lb.  IF  YES  TO  Qla:  For  each  discipline  besides  geology  for  which  your  department  has  responstbility, 
bdicatc  whether  your  department  offers  undergraduate  courses,  confers  bachelor's  degrees,  or  confers 
graduate  degrees  in  that  discipline. 


Discipline 


Other  (PLEASE  SPECIFY:) 


Other  (PLEASE  SPECIFY:) 


Offers  undergraduate 
courses 


Yes 


No 


Yes 


No 


Yes 


No 


Yes 


No 


Confers  bachelor's 
degrees 


Yes 


No 


Yes 


No 


Yes 


No 


Yes 


No 


Confers  graduate 
degrees 


Yes 


No 


Yes 


No 


Yes 


No 


Yes 


No 


For  all  questions  that  follow,  please  provide  information  only  for  geology.   Iflt  is  not 
possible  to  separate  information  for  geology  from  the  other  disciplines  offered  by  your 

department  (e.g., ),  please  report  information  for  your  entire  department  as 

necessary,  and  indicate  how  you  have  responded  for  sections  II,  V,  VI,  and  vii. 
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1         For  each  of  the  foUowing  types  of  degrees,  md.cate  by  circling  "yes"  or  "no-  in  Column  A  whether  your 
departmeat  confers  degrees  of  that  type  in  geology. 

For  each  type  of  geology  degree  conferred,  indicate  m  Column  B  the  number  of  geolo©^  degrees 
conferred  through  ^ur  department  last  year  (academic  year  1989-90).  If  no  geology  degrees  of  that  type 
were  awarded  last  year,  enter  zero. 


Type  of  degree 


Associate 


b.      Bachelor's 


c.      Master's 


d.      Doctorate 


D«s  department 

confer  geology 

degrees  of 

this  type? 


Yes 


No 


Yes 


No 


Yes 


No 


Yes 


No 


B. 

Number  of 

geology  degrees 

conferred  through 

department  in  academic 

year  1989-90 


On  which  calendar  system  does  your  school  operate^  fCHECK  ONE) 


Q       Semester 

Q        Quarter 

□       Other  (PLEASE  SPECIFY 
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II.        Undergraduate  Education  -  Issues  and  Concerns 


The  responses  to  Q4  are  for  (CHECK  ONE) 

□  Geology  only 

□  Geology  plus  the  other  disciplines  (c.g., 


)  offered  by  this  department 


In  Column  K,  plea&e  rate  on  a  scale  from  1  to  5  (with  1  »  very  poor  to  5  -  very  good  )  the  foUoNvrng  aipecis  of 
undergraduate  education  in  your  department.  If  the  item  is  not  apphcablc  to  your  department  (eg.,  you  do  noi  have 
teaching  assistants),  cirde  a  zero  (0)  for  that  item. 

In  Column  B.  rank  up  to  5  items  that  present  the  greatest  problems  for  underpaduate  education  in  your  depanmen;. 
and  write  the  rank,  with  T  indicating  the  greatest  problem.  '2'  indicating  the  second  greatest  problem,  etc 


Aspects  of  undergraduate 
education  in  geology 


StudenU 

1  Academic  preparation  of  entering  freshmen.. 

2  Student  interest  and  motivation 

3.      Computer  background  of  students. — 


b.   Curriculum 

1.  Quality  of  introductory  textbooks „... 

2.  Quality  of  advanced  textbooks. 

3  Opportunity  for  undergraduate  research  through 
independent  study  or  advanced  courscwork._ 

4  Availability  of  field  trips/field  work „ 


Laboratory  equipment  for  undergraduate  instruction 

1.  Quality  of  instructional  laboratory  equipment 

2.  Amount  of  instructional  laboratory  equipment 


Facilities  for  undergraduate  instruction 

1  Quality  of  instruaional  laboratory  space 

2  Amount  of  instructional  laboratory  space 

3.      Demonstration  capabilities  of  lecture  facilities.. 


e.   Faculty/staff  resources 


Appropriateness  of  class  size  for  introductory  courses 

Appropriateness  of  class  size  for  advanced  courses 

Recruitmg  and  retention  of  qualified  faculty 

Language  abilities  of  faculty  members  whose  fu-st 
language  is  not  English - 


Teaching  assistants  (Include  both  graduate  and 
undergraduate  TJLs  if  applicable) 

1.      Availability  of  leaching  assistants „ ~ 

1      Quality  of  teaching  assistants 

3       Language  abilities  of  teaching  assistants  whose  first 
language  is  not  English „ _ ~ 


g.  Other  (please  specif  below) 


1.      Other. 


I      Other. 


(Circtc  oac  {or  csch  item) 


NtM 

appli- 
cable 
0 


Very 

poor 

1 


Very 

good 


2         3 
2         3 


B. 

Rank  up  to 

5  problems 

(from  this 

page) 
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III.      CompuUr  Reaourcts 

5.         k  ihcre  computer  equipmcnl  iocaied  m'thin  vcmr  der3'''"^g"^  '"  ^'"^h  undergraduate  students  have 
access  for  undergraduate  research  and  course  work? 

D        Yes 

D        No 


Is  there  campus-wide  computer  equipmcni  ai  vour  institudon  lo  which  undergraduate  students  have 
access  for  undergraduate  research  and  ccurscwoik  ' 


D 
D 


Yes 

No 


Please  rate  on  a  scale  from  1  to  5  (wT.h  1  =  very  poor  to  5  -  very  good)  the  following  aspects  of  the 
computer  resources  available  to  underpajuaic  siuder.ii  ai  vour  miUluizoc  for  undergraduate  research 
and  cuursework. 

In  Column  A,  rate  the  computer  resources  located  uithin  your  department  lo  which  undergraduate 
students  have  access  for  undergraduate  research  and  coursework.  If  your  department  docs  not  have 
such  computer  equipment,  circle  zero  fO). 

In  Coinmn  B,  rate  the  campus-wide  compuur  resources  at  your  institution  to  which  undergraduate 
students  have  access  for  undergraduate  research  and  coursework.  If  your  institution  does  not  have  such 
campus-wide  computer  equipment,  circle  zero  (0). 


Computer  resources 
for  undergraduates 

NlM 

applj- 

czble 
0 

Depart  rr!C 

(CirtS*  oo< 

Verv 
poor 
1           2 

A. 

nial  resources 
t  for  tat  it  utm) 

3             4 

Very 
good 

Not 
appli- 
cable 
0 

B. 

Cam  pus- wide  resources 

(Circle  one  for  ucli  Hem) 

Very 
poor 
12          3           4 

Very 
good 

5 

1.  Quality  of  computer  equipment 

0 

■> 

3 

4 

0 

12          3          4 

5 

2.  Amount  of  computer  equipment ... 

0 

2 

3 

4 

0 

12          3          4 

5 

3.  Quality  of  space  for  computers 

0 

-> 

3 

4 

0 

12          3          4 

5 

4.  Amount  of  space  for  computers .... 

0 

.^ 

3 

4 

0 

12          3          4 

5 

5.  Quality  of  software  for  under- 
graduate instructioo.- 

0 

^ 

3 

4 

0 

12          3          4 

5 

6.  Quality  of  software  for  under- 
graduate research 

0 

-> 

> 

4 

0 

12          3          4 

5 

7.  Other  (please  specify  below) 
a.  Other 

0 
0 

-> 

3 
3 

4 
4 

0 
0 

12          3          4 
12         3         4 

5 
5 

b.  Other 
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8.         By  what  point  in  their  undergraduate  academic  career  do  students  majoring  in  geology  have  to  formally 
declare  a  major?  (CHECK  ONE) 

n  At  the  time  of  application  for  admission  to  your  institution 

□  By  the  end  of  the  fu-st  academic  year 

□  By  the  end  of  the  second  academic  year 

□  By  the  end  of  the  third  academic  year 

□  Other  (PLEASE  SPECIFY: _ ^ 


9.  Over  the  last  5  years,  has  the  number  of  students  who  declared  a  major  in  geology  at  your  institution: 
(CHECK  ONE) 

□  Increased 

□  Stayed  about  the  same 

□  Deaeascd 

10,  What  are  the  most  important  reasons  that  college  students  who  are  interested  in  majonng  m  geology 
decide  to  major  in  another  subject? 


11.       What  is  the  single  most  important  thing  the  National  Science  Foundation  (NSF)  can  do  lo  improve 
undergraduate  education  in  geology? 
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V.         Uodtrgniduate  Course  OfTcrings 


The  responses  to  Qli  *re  for  (CHECK  ONE ) 

□  Geology  only 

□  Geology  plus  the  other  disciplines  (c  g  , 


)  offered  by  this  dcpartmeDt 


12.        In  Fall  1990.  how  many  different  undergraduJU  an  J  graduate  geology  courses,  as  identified  by  course 
title  or  number,  were  taught  in  your  department'' 


Number  of  courses:    Provide  the  number  of  scparaie.  fur  credit  courses  (as  identified  by  course  title  or 
number),  n^l  the  number  of  sections. 

Lower  division  courses:  For -credit  courses  designed  for  undergraduates  in  the  first  two  years  of  a  four-year 
curriculum. 

Upper  division  courses:    For-credit  courses  desigr?d  for  underpraduales  during  the  third  and  fourth  years 
of  a  four-year  curriculum. 

Joint  level  courses:     If  a  course  is  a  joint  undergraduate  and  graduate  level  course,  count  it  as  an 
undergraduate  level  course. 


(a)       Total  graduate  and  undergraduate 
geology  courses  (n^I  sections) 


(b)  Total  paduate  geology  courses  Cpo'.  scciiorLs) 

(c)  Total  yndergraduate  geology  courses  (nfii  scciions) 

(d)  Lower  division  geology  courses 

(e)  Upper  division  geology  courses 


(Clieck  here  if  you  cannot  provide  separate  figures  for  lower  and  upper  division  geology  courses  Q) 


NOTE:  The  total  graduate  courses  (b)  plus  ihe  total  undergraduate  courses  (c)  should  equal  the  total 
courses  (a).  The  total  lower  division  courses  (d)  plus  the  total  upper  division  courses  (c)  should  equal  the 
total  undergraduate  courses  (c). 
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VI.       Teaching  Staff 


The  responses  to  Qi3-Q16  are  for  (CHECK  ONE) 

□  Geology  only 

□  Geology  plus  the  other  disciplines  (e.g., )  offered  by  this  department 


13. 


In  each  teacher  category  below,  in  Column  1  indicate  the  total  number  ot  people  who  laught^at  least  ooc 
geology  course  in  your  department  in  Fall  1990.  and  m  Column  2  indicate  the  number  who  taught  at 
least  one  geology  course  to  tfadergraduates  in  Fall  1990. 

.  Consider    a    teacher    full-time    if    he/she    had    fuU-tiroc    tcaching/rcscarch/admmistrat.%T 

responsibilities  within  your  institution  in  Fall  1990. 

■  Count  visiting  faculty  under  the  rank  they  have  at  their  home  institutions. 

■  Exclude  members  of  your  faculty  who  were  on  leave  in  Fall  1990 

For  teaching  assistants,  include  both  graduate  and  undergraduate  students  who  are  teaching 
assistants,  if  appficable 


Geology  teachers  in  Fall  1990 

Teacher  category 

1.  Total  number 
teaching 
geology 

2    Number  who 

taught  geolog>' 

to  undergraduates 

a.   FuU-time  faculty,  total 

1.      Full  professor 

1      Associate  professor 

3.      Assistant  professor 

4.      Lecturer  or  instructor 

5.      Unrankcd 

b.  Part-time  faculty,  total 

c   Teaching  assistants,  total 

d.  Other  (please  specify): 

11        In  Fall  1«^  •"*•"  I •  "f  '>^  •"•»'  "-xlereTaduate  insiructKKial  contact  hours  (lecture,  laboratory, 

disa,ssion  group)  in  your  department  was  taught  by  fuU-time  faculty,  part-time  faculty,  teaching 
assistants,  and  other  kinds  of  instructors? 

Teacher  category 

Percent 

a.      Full-time  faculty 

^c 

b.      Part-time  faculty 

% 

c.      Teaching  assistants 

% 

d.      Other  (please  specify:) 

% 

TOTAL 

100% 

/ 

BEST  COPY  AVAlLABLt: 
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15.       For  those  full-lime  and  part-time  faculty  v^ho  taughi  geology  lo  undergraduates  in  Fall  1990  (question 
13,  column  2,  rows  a  and  b),  please  indicate  their  highest  degree 


Number  ■Aho  taugh!  geology  to  undergraduates 


Highest  degree 


Full  lime  idculry 


Doctorate 


Master's 


Bachelor's 


Other  (please  specify): 


Part-time  faculty 


TOTAL 


(should  equal  Q13, 
column  2,  row  a) 


(should  equal  Q13 
column  2,  row  b) 


16.       For  those  full-time  and  part-time  faculty  who  taught  geology  to  undergraduates  in  Fall  1990  (question 
13,  column  2,  rows  a  and  b),  please  mdicatc  their  racial/ethnic  group  and  gender. 


Radal/ethnic  group 
(see  definitions  below) 

Full-time 

Part-time 

Men 

Women 

Men 

Women 

Non-resident  aliens 

VS.  citizens  and  permanent  residents: 
Black,  non-Hispanic 

White,  non-Hispanic 

Hispanic 

Asian  or  Pacific  Islander 

American  Indian  or  Alaskan  Native 

TOTAL: 


(should  equal  Q13, 
column  2,  row  a) 


(should  equal  Q13, 
column  2,  row  b) 


Ranat/f«hni<  grwMf 

N<w-rHkl«at  •»*«:  A  penoo  who  a  no«  •  citizen  of  llx  Uniied  States  ind  who  it  m  ihu  country  on  •  lemporary  batis  »i><l  doet  not 

Itavc  ih«  n|ht  lo  remain  indermitely. 

Black,  Boa-Hispaiik:  A  person  having  oripn*  in  any  oT  the  black  racial  poup«  in  Afnci.  ocludint  person*  of  Hispanic  ongins. 

Wkila,  ■OM-Hispaaie  A  person  havinj  ongins  lo  any  of  the  onginjl  people*  of  Europe.  North  Afnca,  or  the  Middle  E*U,  tnylv<^ing 

persons  of  Hispanic  ongint. 

Hispaain  A  penon  o(  Mexican.  Puerto  Rican,  Cuban,  Ceniral  or  South  American,  or  other  Spanish  culture  or  onpn,  reprdless  of 

race. 

Asia*  ar  Pacific  Itlmdan  A  person  having  onpnt  in  in>  of  the  onprul  people*  of  the  Far  East.  Souiheasi  Asia,  the  Indian 

subcontinent,  or  the  Pacific  Islands.  This  area  includes,  for  example.  Chtm.  Iivjia,  Japan.  Korea,  the  Philippine  Wands,  and  Samoa. 

Aacricaa  ladiM  ar  Aiaskaa  Nali*«  A  peivxi  having  ongin*  in  tny  of  the  original  peoples  o^  North  America  and  maintaining 

cultural  identificatioa  through  tnbal  afTiliatioo  or  community  recognition 
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VIL     Teaching  Assistants 


The  responses  to  Q17<^22  arc  for:  (CHECK  ONE) 

□  Geology  only 

□  Geology  plus  the  other  disciplines  (e.g., 


)  offered  by  this  department 


17. 


Please  indicate  below  the  percent  of  teaching  assistants  in  your  department  in  Fall  1^90  who  are 
^aSiat^students  and  unde^aduate  students.  Enter  zero  (0)  if  there  were  no  teaching  assistants  of 
that  type  in  Fall  1990. 

a.  Teaching  assistants  who  are  graduate  students: ^c 

b.  Teaching  assistants  who  are  undergraduate  students:    c 


TOTAL 


18,        Do  the  teaching  assistants  in  your  dcpartmenl; 

a.  Lecture  on  a  regular  basis? 

b.  Lecture  occasionally? 

c.  Conduct  laboratory  sections? 

d.  Conduct  discussion  groups? 
c.  Grade  tests  and  papers? 

f.  Hold  office  hours? 


lOO^o 


19. 


20. 


21. 


22. 


D  Y" 

D  Yes 
D  Yes 
D  Yes 
a  Yes 

a  Yes 


D  No 
D  No 
D  No 
□  No 
D  No 
D  No 


How  many  laboratory  sections  and/or  discussion  groups  docs  a  teaching  assistant  in  your  department 
usually  lead  in  a  term  (semester,  quarter,  etc.)?  

Does  your   institution   or   department   offer   a   course   or   seminar   to   enhance    the    teaching   and 
communication  skills  of  teaching  assistants  in  your  department? 

n        Yes  (ANSWER  QUESTIONS  21  ANT)  22) 
□        No  (SKIP  QUESTIONS  21  AND  22) 

What  is  the  content  of  this  course  or  seminar?  (CHECK  ALL  THAT  APPLY) 


D 
D 
D 
D 

D 
D 


Teaching  techniques 

Preparation  of  course  materials 

Techniques  for  student  academic  or  career  ad\ising 

Fngli«.h  language  skills 

Familiarization  with  American  customs  and  behaviors 

Other  (PLEASE  SPECIFY: . 


_J 


Are  all  teaching  assistants  in  your  department  required  to  take  this  course  or  seminar' 
(CHECK  ONE) 

□  All  teaching  assistants  are  required  to  attend 

□  Only  some  teaching  assistants  arc  required  to  attend 

□  No  teaching  assistants  are  required  to  attend 


'?'  .  r,\< 
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Do  we  hjv^  permission  lo  release  these  data  to  the  National  Science  Foundal.on  wilh  your 
institutional  identification  codc^  This  would  allow  NSF  to  use  data  from  other  surveys  to  help 
MXiafyzc  the  results.  All  information  published  by  NSF  will  be  m  aggregate  form  only. 

D        Yes 

D        No 


Please  sign. 


Thank  you  for  your  assistance.  Please 
return  this  form  by  January  25  to: 

Higher  Education  Surveys 

WESTAT 

16S0  Research  Boulevard 

Rockville.  MD  20850 


Person  completing  this  form: 

Name: . 

Title: 


Department  name; 
Telephone: 


Please  keep  a  copy  of  this  survey  for  your  records. 


If  you  have  any  quesuons  or  problems  concerning  this  survey,  please  call  the  HES  Survey  mamagcr  at  Westat: 

Laurie  Lewis 

(800)  937-8281  (toll-free) 


|FR  Doc.  91-469  Filed  1-8-91;  8:45  am| 
WLLmo  cooc  rsis-01-c 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  0MB  review  of 
information  collection. 


The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  28th  day 
of  December  1990. 

For  the  Nuclear  Regulatory  Commission 
Patricia  G.  Norry, 

Designated  Senior  Official,  for  Information 
Resources  Management. 
[FR  Doc.  91-481  Filed  1-8-91;  8:45  am) 

MLUNG  COOC  7SM-01-N 


summary:  The  NRC  has  recently 
submitted  to  the  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

1.  Type  of  submission:  new.  revision 
or  extension;  Revision. 

2.  The  title  of  the  information 
collection:  Application  for  License  to 
Export  Nuclear  Material  and  Equipment. 

3.  The  form  number  if  applicable:  NRC 
Form  7. 

4.  How  often  the  collection  is 

.  required:  On  occasion.  Once  for  each 
separate  request  for  a  specific  export 
license. 

5.  Who  will  be  required  or  asked  to 
report;  Any  person  in  the  U.S.  who 
wishes  to  export  nuclear  material  and 
equipment  subject  to  the  requirements 
of  a  specific  license. 

6.  An  estimate  of  the  number  of 
reporting  responses;  200. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the  reporting 
and  recordkeeping  requirements;  200 
hours  (one  hour  per  response). 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract:  Any  person  in  the  U.S. 
wishing  to  export  nuclear  material  and 
equipment  requiring  a  specific 
authorization  should  file  an  application 
for  a  license  on  NRC  Form  7.  The 
application  will  be  reviewed  by  the  NRC 
and  by  the  Executive  Branch,  and  if 
applicable  statutory,  regulator^',  and 
policy  considerations  are  satisfied,  the 
NRC  will  issue  a  Ucense  authorizing  the 
export. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  room,  2120  L 
Street,  NW.,  Washington,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  0MB  reviewer;  Ronald 
Minsk,  Paperwork  Reduction  Project 
(3150-0027),  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019,  Office 
of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 


[OocketNo.SO-397] 

Washington  Put>lic  Power  Supply 
System;  WPPSS  Nuclear  Project  No.  2; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  10  CFR  55.45(b)(2)(iii)  and  10  CFR 
55.45(b)(2)(iv)  for  Facility  Operating 
License  NPF-21  issued  to  Washington 
Public  Power  Supply  System  (WPPSS), 
for  operation  of  WPPSS  Nuclear  Project 
No.  2  located  on  the  Hanford 
Reservation,  Benton  County. 
Washington. 

En\irDninental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would 
extend  the  date  for  filing  NRC  Form  474, 
"Simulation  Facility  Certification,"  as 
required  by  10  CFR  55.45(b)(2)(iii)  from 
March  26, 1991,  to  September  30, 1992. 
The  licensee  also  proposed  an 
exemption  from  10  CFR  55.45(b)(2)(iv)  to 
allow  continued  use  of  its  current 
simulator  for  operator  training  and 
examinations  until  certification  of  iis 
new  simulator. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  April  4, 1990,  as 
amended  on  September  27. 1990. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  to  10  CFR 
55.45(b)(2)(iii)  and  10  CFR  55.45(b)(2;(iv). 
is  required  in  order  to  permit  continued 
training  and  examination  of  licensed 
operators  and  continued  plant  operation 
until  the  licensee  has  procured  and 
certified  a  plant-referenced  simulator  in 
accordance  with  the  dates  specified  in 
10  CFR  part  55;  however,  it  has  been 
notified  by  the  simulator  manufacturer 
that  delivery  of  the  new  simulator  will 
be  delayed. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  exemptions 
and  concludes  that  approval  of  these 
exemptions  will  not  endanger  the  public 


health  and  safety.  Acceleration  of  the 
licensee's  schedule  to  certify  the 
simulator  would  be  at  great  expense  and 
may  impact  the  quality  of  the  simulator 
Training  licensed  operator  candidates  at 
other  facilities  would  also  be  expensive 
and  defeat  the  intent  of  10  CFR  55.45. 
The  licensee  has  continuously  upgraded 
its  current  simulator  and  successfully 
conducted  operator  training  and 
examinations.  The  licensee  has  asserted 
that  upgrade  of  its  current  simulator  will 
continue  until  receipt  and  certification 
of  its  new  simulator.  Therefore,  the 
proposed  changes  do  not  increase  the 
probabihty  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  exemption  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  the  training  and 
examination  of  licensed  operator 
candidates.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  .Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  fiexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  WPPSS 
Nuclear  Project  No  2.  dated  December 
1981 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons 
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Fmdiag  of  No  SisniCcaat  Impact 

The  ConimiMion  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
si^mficant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  applicatjon  for 
exemption  dated  April  4. 1990.  and  the 
amendment  thereto  dated  September  27. 
1990.  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  Celman  Building,  2120 
L  Street,  NW,  Washington.  DC  20555 
and  at  the  local  public  document  room 
at  the  Richland  Public  Library,  955 
Northgate  Street.  Richland,  Washington 
99352. 

Ddted  at  Rociiville.  iAariUnd.  this  2nd  day 
of  January  1991. 

Kor  the  Nuclear  Regulatory  Commiasion. 
lame*  E.  Dyer, 

Director.  Project  Directorate  V,  Division  of 
Reactor  Prtiject  UJ/IV/V.  Office  ofSuclear 
Reactor  ResuJation. 
|FR  Doc.  91-«aO  Filed  1-8-m,  8  45  am] 
■•UJNO  cooe  riM-SI-M 


Advisory  Cofnmittve  on  Nuclear 
Waste;  M««tlng 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  27th 
meeting  on  January  23-24, 1990.  room  P- 
110,  7920  Norfolk  Avenue,  Bethesda, 
MD,  8J0  a.m.  until  5  p.m.  each  day.  The 
entire  meeting  will  be  open  to  the  public. 

The  purpose  of  the  meeting  will  be  to 
review  and  discuss  the  following  topics: 

•  The  Committee  will  continue 
disojssions  on  10  CFR  part  60,  high-level 
waste  repository  subsystem 
performance  requirements  and  their 
conformance  with  the  EPA  high-level 
waste  standards. 

•  The  Committee  will  continue 
deliberations  concerning  the  NRC  and 
EPA  regulations  governing  the  disposal 
of  mixed  waste. 

•  The  Committee  will  finalize 
preparations  for  its  presentation  at  the 
Waste  Management  1991  Symposium. 
Tucson.  Arizona,  on  February  26, 1991. 

•  The  Committee  will  hear  a  briefing 
on  staff  efforts  to  conform  low-level 
waste  guidance  to  10  CFR  part  61.  The 
Committee  intends  to  evaluate  10  CFR 
part  61  as  it  relates  to  low-level  waste 
disposal  facilities  that  utilize  methods 
other  than  shallow  land  burial. 
Questions  to  be  addressed  include 
whether  part  61  can  be  applied,  in  its 


existing  form,  to  engineered  facilities 
such  as  below  and  above  ground  vaults. 
":•  The  Committee  will  hear  a  trip 
report  from  two  members  who  recently 
toured  the  Barnwell  low-level  waste 
facility. 

•  The  Committee  wdl  discuss  its 
priorities  for  nuclear  waste  reviews  and 
report  these  priorities  to  the 
Commission. 

•  The  Committee  will  discuss  issues 
relating  to  human  intrusion  of  a  high- 
level  radioactive  waste  disposal 
repository.  Methods  for  handling  this 
potential  event  in  the  regulatory 
framework  wtU  be  considered. 

•  The  Committee  will  discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda, 
administrative,  and  organizational 
matters,  as  appropriate.  The  members 
will  also  discuss  matters  and  specific 
issues  which  were  not  completed  during 
previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6. 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  staff.  The  office  of  the 
ACRS  Is  providing  staff  support  for  the 
ACNW.  Persons  desiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  office  of  the  ACRS  as  far 
in  advance  as  practical  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACN'W  Chairman. 
Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  office  of  the 
ACRS,  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  or  call  the  recording  (301/492- 
4600)  for  the  current  schedule  if  such 
rescheduling  would  result  in  major 
inconvenience. 


Dated:  January  4. 1991. 
|ohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  91-477  Filed  1-*^:  8:45  ami 

BIUMQ  CODE  7n»-tV4l 

Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Invohfing  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (PL.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
14, 1990,  through  December  27, 1990.  The 
last  biweekly  notice  was  published  on 
December  26. 1990  (55  FR  53065). 

Notice  «f  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regxdations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  rei:eived 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Conunission  will  not 
normally  make  a  final  determination 
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unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Celman  Building,  2120  L 
Street,  NW,  Washington,  D.C.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  8, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Conmiission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street,  N.W..  Washington.  D.C. 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  ajid  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 

property,  financial,  or  other  interest  in 

the  proceeding:  and  (3)  the  possible 


effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  Interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entiUe  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 


and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

.Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulaton,'  Commission, 
Washington,  D.C.  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission  s  Public 
Document  Room,  the  Celman  Building. 
2120  L  Street.  N.W.,  Washington,  DC, 
by  the  above  date.  Where  petitions  are 
filed  during  die  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner  s  name  and 
telephone  number:  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  US  Nuclear 
Regulatory  Commission,  Washington. 
DC.  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 


Federal  Register  /  Vol.  56.  No   6  /  Wednesday.  )anuary  9.  1991  /  Noticea 


should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l){i)-(v]  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N.W..  Washington.  D.C.. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Baltimore  Gu  and  Qectrk  Conpany, 
Docket  No*.  5»417  and  SIMIS.  Calvert 
Cliffs  Nudear  Power  Plant,  Unit  Noa.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendment  request: 
November  7, 1990 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  the  action  statements  of 
TS  3.8.1.2.  3.8.2.2,  3.8.2.4,  and  the  limiting 
condition  of  operation  (LCO) 
requirements  of  TS  3.9.4  for  the  AC. 
electrical  power  sources  when  in  Modes 
5  and  6.  The  requirement  to  establish 
containment  integrity  is  replaced  with 
the  requirement  to  suspend  all 
operations  relative  to:  core  alterations, 
positive  reactivity  changes,  the 
movement  of  irradiated  fuel,  and  the 
movement  of  heavy  loads  over 
irradiated  fuel.  The  change  also  requires 
that  containment  penetration  closure,  as 
identified  in  TS  3.9.4.  be  established 
within  eight  hours  and  corrective 
actions  be  initiated  within  one  hour  to 
restore  the  minimum  A.C.  electrical 
power  sources  to  operable  status.  The 
LCO  requirements  of  TS  3.9.4  are 
modified  to  be  consistent  with  the  above 
action  statements  and  the  applicable  TS 
Bases  sections  are  also  modified  to 
refiect  the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  provided  above  and  has 
supplied  the  following  information; 

|1|  involve  a  tigniricant  increate  in  the 
probabiljry  or  consequences  of  an 
•ccident  previondy  evaluated;  or 

In  MOOES  1.  Z.  3.  and  4,  a  Detign  Basts 
Accident  could  cause  a  releaae  of  radioactive 
material  into  the  containment.  In  theae 
MODES,  prevention  against  the  release  of 
this  material  to  the  environment  is 
accomplished  by  maintaining 
CONTALNMENT  INTEGRITY  In  MODES  5 
and  6:  however,  the  probability  and 
cunsequences  of  these  events  are  lower 
because  of  the  reactor  coolant  system 
pressure  and  temperature  luiutations  of  theae 
MODES.  A  mifuraura  complement  of  electric 
power  sources  and  distribution  systems  is 


established  to  Bssurs  adequate  power  for 
systems  required  to  recover  from  a  boron 
dilution  event  or  fuel  handling  incident,  as 
dtsoissed  In  Updated  Final  Safety  Analysis 
Report  Sections  14.3  and  14  18,  respectively. 
A  single  power  train/division  is  adequate  in 
theae  lower  MODES  (5  and  8)  because 
additional  time  is  available  to  restore  power 
bfifore  fuel  damage  occurs.  Additionally, 
because  of  the  lack  of  a  containment 
pressurization  potential,  less  stringent 
requirements  are  needed  to  isolate  the 
containment  from  the  outside  atmosphere. 
These  less  strinsent  requirements  are  applied 
dunng  CORE  ALTERATIONS,  movement  of 
irradiated  fuel,  and  when  the  power 
distribution  systems  are  degraded,  as 
addressed  in  Technical  Specification  3.9.4, 
"Containnifint  Penetration". 

With  the  number  of  energized  A.C.  or  D.C 
power  distribution  systems  less  than  that 
required,  sufficient  power  may  not  be 
available  to  recnver  from  a  fuel  handling 
accident.  Consequently,  the  ACTION 
statements  require  immediate  suspension  of 
CORE  ALTERATIONS,  positive  reactivity 
changes,  movement  of  irradiated  fuel  m  the 
containment,  and  movement  of  loads  over 
irradiated  fuel  within  the  containment.  This 
precludes  the  occurrence  of  the  postulated 
events  and  the  need  for  CONTAINMENT 
INTEGRITY  However,  containment 
penetration  closure  is  provided  for  additional 
mitigation  of  unforeseen  events.  Therefore, 
there  is  no  increase  in  the  probabihty  or 
consequences  of  any  sccident  previously 
evaluated. 
|2|  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated;  or 
The  proposed  changes  will  not  represent  a 
signiHcant  change  in  the  configuration  or 
operation  of  the  plant.  Specincally.  no  new 
hardware  is  being  added  to  the  plant  as  part 
of  the  proposed  change,  no  existing 
equipment  is  being  modified,  nor  are  any 
significantly  different  types  of  operations 
being  introduced.  The  initiators  of  the 
accidents  previously  evaluated,  boron 
dilution  and  fuel  handling,  have  been 
reviewed  with  no  impact  identified.  Other 
operations  that  are  potential  precursors  to 
events  which  are  not  currently  addressed  in 
the  Technical  Specifications  would 
henceforth  bie  precluded  by  the  proposed 
amendment.  Therefore,  there  is  no  possibility 
of  the  creation  of  a  new  or  different  type  of 
accident. 
(3)  involve  a  significant  reduction  in  a 

margin  of  safety. 
The  Technical  Specifications  involved  are 
bdsed  upon  the  need  to  prevent  and/or 
control  the  consequences  of  a  foel  handling 
incident  or  txxon  dilution  event  The  margin 
of  safety  is  provided  in  the  current  Technical 
Specifications  for  these  two  events  by 
requiring  CONTAINMENT  INTEGRITY  to 
prevent  the  release  of  radioactive  materials 
to  the  environment.  However,  full 
CONTAINMENT  INTEGRITY  is  not  practical 
to  achieve  under  some  conditions,  e.g.,  during 
integrated  leak  rate  testing  or  penetration 
modification.  The  revised  Technical 
Specifications  strengthen  the  controls  to 
prevent  the  design  basis  accidents  while 
modifying  the  means  specified  for  controlling 


the  consequences  of  such  accidents.  A 
containment  boundary  will  continue  to  be 
provided  when  there  are  operations  being 
conducted  which  could  lead  to  a  fuel 
handling  inrtdent  or  boron  dilution  event. 
Containment  penetration  closure  is 
equivalent  »o  CONTAINMENT  INTEGRITY 
under  these  circumstances.  Additionally,  if 
electricsl  distribution  systems  needed  to 
mitigate  the  consequences  of  one  of  these 
events  become  inoperable,  the  proposed 
Technical  Specifications  would  require 
suspension  of  such  operations  and  the 
establishment  of  containment  penetration 
closure,  thereby  removing  the  possibility  of 
the  event  occurring,  and  mitigating  any 
unforeseen  events.  Therefore,  margin  of 
safety  against  release  to  environs  is 
maintained  because  of  an  equivalent  barrier. 
Margin  is  then  improved  upon  by  new 
restrictions  on  activities  that  could  lead  to  a 
challenge  to  the  barrier.  [Thus,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.] 

The  staff  has  reviewed  and  agrees 
with  the  licensee's  analysis  of  the 
significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussion,  the  staff  proposes 
to  determine  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland, 

Attorney  for  licensee:  Jay  E.  Silbert, 
Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge.  2300  N  Street,  N.W.. 
Washington.  DC  20037. 

NRC  Project  Director  Robert  A. 
Capra 

Entergy  Operationa,  Inc,  Docket  Na  50- 
313,  Arkansa*  Nudear  One,  Unit  No.  1. 
Pope  County,  Arkanaaa 

Date  of  amendment  request: 
September  20. 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  reactor  coolant  system  Technical 
Specification  Pressure/Temperature 
operating  limits  for  the  first  15  effective 
full  power  years,  based  on  Regulatory 
Guide  1,99.  Revision  2  methodology  to 
predict  the  radiation-induced  reference 
temperature  (RT/NDT)  value.  The 
proposed  amendment  would  also  revise 
the  low-temperature  overpressure 
protection  (LTOP)  enable  temperature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Criterion  I  ■  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated 

The  proposed  change  would  not  increase 
the  probability  or  consequences  of  any 


Federal  RegUter  /  Vol.  56,  No.  6  /  Wednesday.  |anuary  9.  1991  /  Notices 


891 


accident  previously  evaluated  since  the 
proposed  change  revises  the  pressure- 
tempersture  operabihty  limits  in  accordance 
with  10CI-R50  Appendix  G  requiremenU 
utilizing  the  latest  NRC  guidelines  relative  to 
estimating  neutron  irradiation  damage  of  the 
reactor  vessel,  as  well  as  maintaining 
conservative  hmils  with  respect  to  the  low- 
(emperatitre  overpressure-protection  system. 
Criterion  2  ■  Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evafuoted 
The  proposed  change  would  not  create  the 
possibility  of  a  new  or  dinerent  kind  of 
accident  from  any  previously  analyzed  since 
it  would  not  introiduce  new  systems,  failure 
modes  or  other  plant  changes. 
Criterion  3  -  Does  Not  Involve  a  Signiftcont 

Raduatioi}  in  the  Margin  of  Safety 
The  proposed  change  would  not  involve  • 
significant  reduction  in  the  margin  of  safety 
since  the  planned  pressure-temperature 
Technical  Specification  limitations  have  been 
developed  consistent  with  the  requirements 
of  10CFR50  Appendix  G,  Regulatory  Guide 
1.99.  Revision  2  and  Generic  Letter  88-11.  The 
low-temperature  overpressure-protection 
BCtpoinl  and  enable  temperature  have  also 
been  constructed  consistent  with  these 
requirements  or  previous  NRC  considerations 
of  BliW  LTOP  systems.  The  proposed  change 
is  a  normal  and  expected  revision  to  the 
subject  limits  due  to  revised  regulatory 
guidance. 

The  NRC  staff  has  reviewed  the 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville,  Arkansas 

72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Winston  and  Strawn, 
1400  L  Street,  N.W..  Washington.  D.C. 
20005-3502 

"'RC  Project  Director  Thcordore  R. 
Qudy 

Entergy  Operations,  Inc.  Docket  Na  50- 
368,  Arkansas  Nuclear  One.  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  amendment  request: 
December  11. 1990 

Description  of  amendment  request 
The  proposed  amendment  to  the 
Arkansas  Nudear  One,  Unit  2  (ANO-2) 
1  echnical  Specifications  (TS)  revises 
Table  3.3-10.  The  proposed  change 
provides  a  more  definite  description  of 
the  minimum  number  of  channels 
required  to  be  operable  from  "1"  to  **1 
per  valve"  for  the  Pressurizer  Safety 
Valve  Acoustic  Position  Indication  and 
Pressurizer  Safety  Valve  Tail  Pipe 
Temperature  Indication. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  sasila).  the 


hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  Is  presented  below: 
Criterion  1  -  Does  not  involve  a  Significant 
Increase  in  the  Probobility  or 
Consequences  of  an  Accident  Previously 
Evoluoled- 
The  proposed  change  provides  for 
increased  clarity  to  avoid  misinterpretation 
of  the  requirements  therefore  does  not 
involve  an  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
Criterion  2  -  Does  not  Create  the 
Possibility  of  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 
Providing  for  clarity  of  the  requiremenU  for 
installed  monitoring  instrumentation  ensures 
that  the  specification  will  not  be 
misinterpreted  and  therefore  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Criterion  3  ■  Does  not  Involve  a  Significant 

Reduction  in  the  Margin  of  Safety. 
As  this  proposed  change  clarifies  the 
number  of  instruments  required  to  be 
operable  proper  monitoring  of  valve  position 
will  be  ensured.  Therefore  no  change  to  the 
margin  of  safety  will  be  incurred. 

The  Commission  has  provided  guidanre 
concerning  the  appHcation  of  the  staiwiards 
fur  determining  whether  a  significant  hazards 
consideration  exists.  The  proposed 
amendment  most  closely  matches  exairiple  (i) 

"A  purely  administrative  change  to 
technical  specifications:  for  example,  a 
change  to  achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  •  change  in  nomenclature." 

The  NUC  staff  has  reviewed  the 
analysis  and.  based  on  this  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street,  N.W.,  Washington.  D.C 
20005-3502 

NRC  Project  Director  Theodore  R 
Quay 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Unite  3  and  4,  Dade  County, 
Florida 

Data  of  amendments  request 
September  13, 199a  as  supplemented 
November  15. 1990  and  clarified 
December  13, 1990 

Description  of  amendments  request 
The  proposed  amendments  would  revise 
the  Technical  Specifications  by 
removing  the  existirtg  requirements  for 
the  reactor  coolant  resistance 
temperature  detector  (RTD)  bypass 
system,  and  replacing  them  with 


requirements  for  fast-response 
thermowell-mounled  RTDa.  The  changes 
to  the  Technical  Specifications  would 
reflect  the  characteristics  |e.g..  response 
time)  of  the  fast-response  RTDs.  The 
proposed  changes  reflect  a  design 
change  to  eliminate  use  of  the  RTD 
bypass  system  and  replace  it  with  a 
fast-response  thermowell-mounted  RTD 
system,  including  upgraded  digital 
electronics  equipment  (Weslinghouse 
EAGLE- 21  System)  in  the  reactor 
protection  and  control  systems.  The 
proposed  ameiuiments  would  also 
change  the  surveillance  interval  and 
allowed  testing  "Bypass"  time  for  the 
racks  with  the  upgraded  electronics 
Finally,  the  amendments  would  include 
modifications  to  the  axial  power 
imbalance  term  in  the  overtempe-ature/ 
delta-temperature  (OTdT)  and 
overpower/delta-temperature  (OPdT) 
reactor  trip  functions. 

To  support  this  request,  on  September 
13. 1990.  the  licensee  submitted 
Westinghouse  proprietary  report 
WCAP-12832,  "RTD  Bypass  Elimination 
License  Report  for  Turkey  Point  Units  3 
and  4,"  which  describes  the  analyses, 
evaluation  and  testing  performed  to 
ensure  the  new  design  -neets  all  safety 
and  regulatory  requirements.  WCAP- 
12632,  Revision  1  was  submitted  on 
November  15, 1990  to  provide  additional 
information  and  corrections.  A  non- 
proprietary version  of  this  report  is 
VVCAP-12633. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.fl2{c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not;  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staffs  prehminary  evaluation  of 
significant  hazards  considerations  is  as 
follows: 

The  proposed  modifications  will  not 
significantly  increase  the  probability  of 
a  previously  evaluated  accident.  The 
RTD  design  functions  are  unchanged  by 
replacement  of  the  RTD  bypass 
manifold  with  thermowell-mounted 
RTDs,  or  by  installation  of  a  new  RTD 
signal  processing  system,  so  accident 
prob.gbility  is  not  increased. 
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Changes  to  the  axial  power  imbalance 
terms  of  the  OPdT  and  OTdT  reactor 
trips  change  the  setpoint  value  for  some 
conditions.  However,  the  particular 
value  of  a  protection  setpoint  does  not 
affect  the  probability  that  an  event  will 
actually  occur. 

The  licensee's  evaluation  of  accident 
probability  for  the  proposed  surveillance 
interval  and  allowed  "Bypass"  time 
changes  is  as  follows: 

Results  of  a  EAGUE-Zl  reliability/ 
availability  evaluation  concluded  that  the 
EAGL£-21  digital  system  availability  is 
equivalent  to  or  better  than  the  present 
analog  process  equipment  for  which 
extended  surveillance  intervals  and  time  in 
"Bypass"  have  been  previously  approved  by 
the  NRC  staff  in  WCAPIOZTI-P-A. 
"Evaluation  of  Surveillance  Frequencies  and 
Out  of  Service  Times  For  The  Reactor 
Protection  Instrumentation  System."  The  test 
methodology  for  the  EAGLE-21  process 
protection  channels  is  consistent  with  the 
methodology  used  for  the  enhancements  for 
the  analog  protection  channels.  These  same 
enhancements  have  been  previously 
approved  by  the  NRC  staff  for  the  EAGLE-21 
process  protection  system  in  the  Sequoyah 
Safety  Evaluation  Report  (Docket  50-327) 
dated  May  16, 1990.  Therefore,  the  change  to 
the  surveillance  testing  interval  and  placing  a 
channel  in  "Bypass"  for  up  to  four  hours  for 
testing  of  additional  channels  in  the  same 
function  would  not  significantly  increase  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  licensee's  discussion  also  applies 
to  accident  consequences,  which  are 
discussed  below. 

The  proposed  modifications  will  not 
significantly  increase  the  consequences 
of  a  previously  evaluated  accident.  The 
proposed  fast-response  RTDs  perform 
the  same  function  as  the  existing  bypass 
manifold-mounted  RTDs.  The  licensee 
states  that  channel  uncertainty  analysis 
shows  elimination  of  the  RTD  bypass 
system  and  the  associated  electronics 
upgrade  do  not  increase  uncertainty 
beyond  current  FSAR  analysis 
assumptions.  The  new  RTDs  will  have 
the  same  total  response  time  (6  seconds) 
as  the  existing  RTD  manifold  system. 
Therefore,  accident  consequences  are 
not  significantly  affected  by  this  change. 

The  licensee  has  described  analyses 
which  show  that  changes  to  the  axial 
power  imbalance  terms  of  the  OPdT  and 
OTdT  reactor  trip  functions  continue  to 
trip  the  reactor  before  fuel  design  limits 
are  exceeded.  The  analyses  use  methods 
previously  approved  by  the  staff. 
Therefore,  these  changes  do  not 
significantly  a^ect  accident 
consequences. 

Surveillance  changes  are  similar  to 
previously  approved  changes  as 
described  in  licensee's  discussion  given 
above  and  thus  do  not  significantly 
atfect  accident  consequences. 


The  proposed  modifications  will  not 
create  a  new  or  different  kind  of 
accident.  The  proposed  fast-response 
RTDs  perform  the  same  function  as  the 
existing  bypass  manifold-mounted 
RTDs,  and  are  designed  and  will  be 
fabricated  to  meet  the  pressure 
boundary  criteria  in  ASME  Section  HI 
(Class  1).  Qualification  and  testing  of 
pressure  boundary  modifications  will  be 
performed  in  accordance  with  ASME 
Code  requirements.  Adherence  to  these 
requirements  ensures  maintenance  of 
pressure  boundary  integrity,  precluding 
the  possibility  of  a  new  or  different  kind 
of  accident. 

The  proposed  electronics  upgrade  is 
designed  to  maintain  seismic, 
environmental,  separation,  and  single- 
failure  criteria  without  compromising 
the  ability  of  the  plant  protectioii  system 
to  perform  its  intended  safety  function. 
Therefore,  this  upgrade  does  not  create 
a  new  or  different  kind  of  accident. 

Changes  to  the  axial  power  imbalance 
term  in  the  OPdT  and  OTdT  reactor 
trips  do  not  change  the  function  of  these 
trips.  Therefore,  no  new  or  different  kind 
of  accident  is  created. 

Proposed  surveillance  changes  do  not 
change  the  reactor  protection  system 
functional  logic.  Therefore,  no  new  or 
different  kind  of  accident  is  created. 

The  proposed  modifications  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
evaluated  the  effects  of  the  proposed 
modifications  on  RTD  response  time, 
and  setpoint  and  temperature 
measurement  uncertainties.  The  licensee 
states  this  evaluation  verifies  that  plant 
operation  will  be  maintained  within  the 
bounds  defined  by  the  FSAR  and 
Revised  Technical  Specifications. 
Therefore,  the  FSAR  accident  analysis 
conclusions  remain  valid  with  no 
reduction  in  safety  margin. 

The  licensee  also  states  that  the 
analyses  based  on  previously-approved 
methods  show  the  OPdT  and  OTdT 
reactor  trips  continue  to  protect  the  fuel 
centerline  melting  and  DNB  criteria  after 
modification  of  the  axial  power 
imbalance  terms.  Therefore,  this  change 
does  not  reduce  the  margin  of  safety. 

The  proposed  surveillance  interval 
changes  do  not  affect  the  margin  of 
safety.  This  margin  is  determined  by  the 
relationship  between  protection  system 
setpoints  and  safety  analysis  design 
criteria.  This  relationship  is  not  affected 
by  the  proposed  surveillance  interval  or 
allowed  "Bypass"  time  changes. 

Based  on  the  above  evaluation,  the 
staff  proposes  to  determine  that  the 
proposed  amendments  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 


Affairs  Library,  Florida  International 
University.  Miami.  Florida  33199 

Attorney  for  licensee:  Harold  F.  Rcis. 
Esquire.  Newman  and  Holtzer.  P.C..  1615 
L Street.  N.W..  Washington.  DC.  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuctear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TMI-2).  Daupbin 
County,  Pennsylvania 

Date  of  amendment  request-  June  15. 

1989  revised  October  19. 1990. 
Description  of  amendment  request: 

The  proposed  amendment  would  revise 
TMI-2  Operating  License  No.  DPR-72  by 
modifying  the  Appendix  B  Technical 
Specifications  by  deleting  most  of  the 
requirements  for  nonradiological 
environmental  monitoring,  studies  and 
reporting  requirements. 

The  original  request,  dated  June  15, 
1989,  was  revised  by  the  October  19, 

1990  submittal  based  on  a  meeting 
between  the  NRC  staff  and  the  licensee 
on  September  27, 1990. 

The  licensee  proposes  to  eliminate  the 
requirement  for  water  quality 
measurements  during  the  time  of  aquatic 
biotic  sampling,  periodic  sampling  of 
benthic  macroinvertebrates. 
ichthyoplankton  and  adult  and  juvenile 
fishes.  Also,  the  licensee  proposes 
elimination  of  the  reqiiirement  to 
prepare  an  environmental  program 
description  document  and  the 
requirement  to  prepare  an  annual 
nonradiological  environment  operating 
report.  The  licensee  also  proposed  to 
eliminate  section  headings  of  sections 
that  have  been  previously  deleted  and 
other  minor  administrative  changes  that 
improve  the  clarity  or  consistency  of  the 
Technical  Specifications. 

The  licensee  proposes  to  delete  the 
section  headings  for  the  following 
special  studies  that  have  been 
completed.  The  actual  study 
requirements  for  each  of  the  following 
section  headings  have  been  deleted  by 
previous  license  amendments.  The 
section  heading  and  associated 
subheadings  to  be  deleted  are;  3.1.1.a(l) 
Thermal  Characteristics  of  Cooling 
Water  Discharge;  3.1.1.a(2)  pH:  3.1.1.a(3) 
Biocide;  3.1.1.a(5]  Chemical  Release 
Inventory;  3.1.2.a(2)  Impingement  of 
Organisms;  3.1.2.a(3)  Entrainmenl  of 
Ichthyoplankton;  3.1.2.b(l)  Aerial 
Remote  Sensing;  4.1  Residual  Chlorine 
Study  Program;  4.2  Thermal  Plume 
Mapping;  4.3  Hydraulic  Effects;  4.4 
Erosion  Control  Inspection,  and  4.5 
Herbicide  Applications.  The  Hcensee 
states  that  removal  of  the  section 
headings  represent  an  administrative 
change  to  the  Technical  Specifications 
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since  the  studies  have  all  been  long 
completed  and  the  current  Technical 
Specifications  contain  no  requirements 
but  simply  state  that  the  sections  have 
been  deleted. 

Section  3.1  Nonradiological 
Monitoring,  provides  general  guidelines 
and  bases  for  nonradiological 
environmental  sampling  around  the  TMI 
site.  The  licensee  has  proposed  deleting 
this  section  since  no  continued 
nonradiological  environmental  sampling 
around  TMI-2  is  planned. 

Section  3.1.1.a(4)  Wafer  Quality 
Analysis,  requires  that  physical  and 
chemical  characteristics  of  the 
Susquehanna  River  be  measured  at  the 
times  and  locations  that  biological 
monitoring  for  benthic 
macroinvertebrates,  ichthyoplankton, 
and  fish  is  conducted.  The  basis  for 
these  measurements  of  water  quality  is 
to  evaluate  trends  and  unusual 
occurrences,  should  they  occur,  in  the 
biological  sampling.  The  licensee 
proposes  to  delete  the  requirement  to 
measure  any  physical  or  chemical 
characteristic  of  the  Susquehanna  River 
since  they  propose  to  delete  the 
requirements  for  sampling  benthic 
macroinvertebrates,  ichthyoplankton 
and  fish.  The  licensee  states  that  since 
they  no  longer  will  be  performing  the 
biological  monitoring,  and  the  purpose 
of  the  water  quality  monitoring  is  to 
understand  trends  in  the  biological 
monitoring  data,  the  elimination  of  the 
requirement  for  biological  monitoring 
also  eliminates  the  requirement  for 
water  quality  monitoring. 

Section  3.1.2.a(l)(a1  Benthic 
Macroinvertebrates.  requires  the 
licensee  to  sample  for  benthic 
macroinvertebrates.  The  licensee 
proposes  deleting  the  requirement  for 
sampling  benlhic  macroinvertebrates. 
The  licensee  states  that  the  results  of 
sampling  have  failed  to  show  evidence 
of  significant,  adverse  impacts  from  the 
TMI  site  on  the  benthic  community. 
High  variability  in  benthic  populations 
could  not  be  correlated  with  TMI-1 
operation  or  the  TMI-2  cleanup  and 
appeal  to  be  based  on  natural 
fluctuations  due  to  riverwide 
phenomena. 

Section  3.1.2.a(l)(b)  Ichthyoplankton, 
requires  periodic  ichthyoplankton 
sampling  to  detect  and  assess  the 
significance  of  changes  in  species 
composition,  relative  abundance, 
density,  and  seasonal  and  spatial 
distribution  as  related  to  TMI.  The 
licensee  proposes  deleting  the 
requirement  for  sampling 
ichthyoplankton.  The  licensee  states 
that  the  past  results  of  the  sampling 
program  demonstrate  the  absence  of 
adverse  impacts  associated  with  TMI. 


Data  correlate  variability  of 
ichthyoplankton  densities  to  natural 
spatial  and  temporal  distributions  of 
reported  species  rather  than  to  TMI-1 
operation  or  TMI-2  cleanup. 

Section  3.1.2.a(l)(c)  Fish,  requires  the 
licensee  to  conduct  a  monitoring 
program  that  detects  and  assesses  the 
effects  of  TMI  on  the  ichthyofauna  of 
the  Susquehanna  River.  The  monitoring 
program  is  designed  to  detect  and 
assess  the  significance  of  changes  in 
species  composition,  relative 
abundance,  and  seasonal  and  spatial 
distribution  of  ichthyofauna  in  the 
vicinity  of  TMI. 

The  licensee  proposes  to  delete  the 
requirement  for  periodic  fish  sampling. 
The  licensee  states  that  neither 
operation  of  TMI-1  or  the  cleanup  at 
TMI-2  has  had  an  adverse  impact  on 
adult  or  juvenile  fishes  in  York  Haven 
Reservoir.  The  data  show  that  fish 
abundance  is  affected  by  seasonal 
changes  in  river  flow,  water 
temperature,  habitat  difference  and  the 
natural  variations  inherent  in  fish 
populations. 

Furthermore,  creel  surveys,  conducted 
since  1975,  indicate  a  healthy  sport 
fishery  in  the  vicinity  of  TMI.  "The 
licensee  has  concluded  that  there  is 
httle  evidence  that  the  operation  of  TMI- 
1  or  the  cleanup  at  TMI-2  has  had  a 
significant,  adverse  impact  to  fish 
populations  in  the  Susquehanna  River. 
Section  5.4  State  and  Federal  Permits 
and  Certificates,  requires  the  licensee  to 
comply  with  the  effiuent  limitations 
stipulated  in  its  NPDES  permit.  The 
current  technical  specification  identifies 
the  specific  NPDES  permit,  issued  by  the 
Commonwealth  of  Pennsylvania  and 
gives  an  effective  date  of  September  16, 
1986.  This  date  is  followed  by  the 
statement  that  subsequent  revisions  to 
the  certifications  will  be  accommodated 
in  accordance  with  provisions  of 
Subsection  5.7.2.  The  NPDES  permit 
effective  when  this  section  of  the 
Environmental  Technical  Specifications 
was  last  revised,  was  dated  September 
16, 1986.  The  licensee  proposes  to 
change  this  date  to  Januarj-  30. 1975,  the 
effective  date  of  the  original  NPDES 
permit.  Subsection  5.7.2  requires  that  the 
licensee  notify  the  NRC  of  changes  in 
permits  or  certifications  for  the 
protection  of  the  environment.  The 
proposed  revision  is  an  administrative 
change  that  results  in  no  change  in 
requirements. 

Section  5.5  Procedures,  requires  the 
licensee  to  prepare  and  follow  detailed 
written  procedures  to  implement  the 
environmental  technical  specifications. 
Procedures  have  to  be  prepared  for  both 
radiological  and  nonradiological 
technical  specifications.  The  section 


currently  refers  to  "procedures  "  not 
specifying  either  nonradiological  or 
radiological  procedures.  The  licensee 
proposes  inserting  the  word 
"radiological"  before  the  word 
"procedures."  The  licensee,  in  this 
amendment  request,  is  proposing  to 
delete  all  nonradiological  monitoring. 
therefore,  there  would  no  longer  be  any 
nonradiological  monitoring  procedures. 
This  is  an  administrative  change  that 
improves  the  clarity  of  the  Technical 
Specifications. 

Section  5.5.1  Environmental  Program 
Description  Document,  requires  the 
licensee  to  prepare  and  follow  an 
environmental  program  description 
document  necessary  to  implement  the 
nonradiological  monitoring  and  special 
programs  requests  of  Sections  3.1  and  4 
of  the  Appendix  B  Technical 
Specifications. 

Sections  3.1  and  4  with  the  exception 
of  subsection  4.6  Exceptional 
Occurrences,  is  being  deleted  from  the 
Technical  Specifications.  Therefore,  the 
licensee  requests  that  Section  5. 5.1  also 
be  deleted.  Section  5.5.1  requires 
descriptions  of  sampling  equipment, 
locations  for  sampling,  frequency  and 
replication  of  samples,  sample  analyses 
and  data  recording,  and  as  such  is  not 
applicable  to  Section  4.6.  Section  4.6 
requires  only  that  the  licensee  make  a 
prompt  report  to  the  NRC  No  sampling 
is  required. 

Section  5.5.2  Quality  Assurance  of 
Program  Results;  Section  5. 5. 3 
Compliance  with  Procedures;  and 
Section  5  5.4  Changes  in  Procedures. 
Station  Design  or  Operation,  all  make 
reference  to  procedures.  The  procedures 
include  both  radiological  and 
nonradiological  procedures.  Similar  to 
the  proposed  change  to  Section  5.5 
Procedures,  described  above,  the 
licensee  requests  that  the  term 
"radiological"  precede  the  first  mention 
of  "procedures"  in  each  of  these 
sections. 

Section  5.5.4  Changes  in  Procedures. 
Station  Design  or  Operation.  e!so  has  a 
number  of  other  proposed  changes.  The 
licensee  proposes  to  insert  the  term 
"Appendix  B  '  before  the  term 
"Technical  Specifications".  This  is  an 
administrative  change  to  improve  the 
clarity  of  the  specification. 

Section  5. 54  also  references 
procedure  requirements  for  Sections 
5.5.1  and  5.5  5.  The  licensee  has 
proposed  deleting  Section  5.5.1  (see 
above)  and  Section  5.5  5  (see  below). 
Therefore,  the  licensee  proposes 
eliminating  the  requirements  in  Section 
5.5.4  that  pertain  to  the  two  sections  that 
have  been  proposed  for  deletion.  This  is 
an  administrative  change  that  improves 
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the  consistency  of  the  Technical 
Specifications. 

Section  5.5.5  Consistency  with 
Initially  Approved  Programs  and  Section 
5  5.6  N'RC  Authority  to  Require 
Revisions,  impose  requirements  on  the 
licensee  that  pertain  exclusively  to 
Section  5.5.1  Environment  Program 
Descnplion  Document.  The  licensee 
proposes  deleting  Sections  5.5.5  and 
5.5.6  since  they  also  propose  deleting 
Section  5.5.1.  if  Section  5  5.1  is  deleted 
thun  Sections  5.5.5  and  r.5.6  are  not 
required.  The  proposed  change  is 
aun.inistrative  and  improves  the 
consistency  of  the  Technical 
Specifications. 

Section  5.6.1. A. (1)  -\nnual 
Environmental  Operating  Report  Part  A 
Nonrddiological,  requires  the  licensee  to 
submi;.  by  May  1  of  each  year,  a  report 
on  all  the  environmental  monitoring 
programs  for  the  previous  calendar  year. 
T^ii  licensee  proposes  deleting  this 
section.  Since  all  environmental 
monilonng  programs  for  TMl  have  been 
deleted  and  the  remaining  subsections 
have  specific  reporting  requirements,  no 
annual  environmental  monitoring  report 
is  required.  Section  4.6  Exceptional 
Occurrences,  requires  a  nonroutine 
report  submitted  in  accordance  with 
Section  5.6.2.  Subsection  5.7.2  Changes 
in  Permits  and  Certifications,  will  be 
reported  to  the  NRC  within  30  days,  in 
acciirdance  with  Section  5.7.2. 

Section  5.6.1. B  Data  Reporting 
Formats,  specifies  the  format  for 
presentation  of  nonradiological 
environmental  data  in  the  Annual 
Environmental  Operating  Report  Part  A 
Nonradiological.  The  licensee  proposes 
deleting  this  section.  Deletion  of  Section 
5.6.1.A.(1)  (above)  eliminates  the 
requirement  for  submission  of  an  annual 
nonradiological  report  therefore,  the 
data  reporting  formats  can  also  be 
deleted.  The  proposed  change  is 
administrative  and  improves  the 
consistency  of  the  Technical 
Specifications. 

Section  5  6.2  Nonrout:ne  Reports, 
requires  a  nonroutine  rt'port  if  a  Limiting 
Condition  for  Operation  is  exceeded  or 
an  exceptional  occurrence  occurs  The 
licensee  proposes  changing  this 
specification  by  inserting,  before  the 
term  "Limiting  Condition  for  Operation" 
the  term  'Technical  Specification."  The 
proposed  change  is  administrative  and 
improves  the  clarity  of  the  Technical 
Sperifica  lions. 

Busis  for  proposed  no  significant 
hazards  consideraljon  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  nf  no  significant  hazards 
consideration  which  is  presented  below: 


10  ere  50.92  provides  the  criteria  which 
the  Commission  uses  to  evaluate  a  No 
Significant  Hazards  Consideration.  10  CFR 
50.92  states  that  an  amendment  to  a  facility 
license  invol%-es  No  Significant  Hazards  if 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  would  not: 
1  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  delete  non- 
radiological monitoring  requirements  from 
the  TMI-Z  Recovery  Technical  Specifications 
has  no  impact  on  the  safety  of  the  evolutions 
occurring  at  TMI-2.  Over  15  years  of  non- 
radiological monitoring  have  confirmed  the 
continued  absence  of  significant  adverse 
environmental  impact  on  the  aquatic  biota  of 
the  Susquehanna  River  from  the  TMINS.  In 
addition,  the  decision  to  dispose  of  ACW  by 
controlled  evaporation  remove  the  major 
mechanism  for  potential  environmental 
impact  used  as  a  basis  in  License 
Amendment  21  to  continue  the  non- 
radiological monitoring  program. 

Therefore,  the  proposed  changes  do  not: 

1.  Involve  a  significant  mcrease  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  In  fact, 
the  licensee  decision  not  to  discharge 
ACW  directly  into  the  Susquehanna 
River  reduces  the  potential  for 
environmental  impact;  the  proposed 
changes  incorporate  that  decision  into 
the  TMl-2  Tech.  Specs.:  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
proposed  changes  only  involve  deleting 
non-radiological  studies  that  are 
unnecessary  considering  the  ACW 
decision:  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  There  is  no  impact  on 
any  margin  of  safely  In  fact,  with  regard 
to  the  aquatic  biota  of  the  Susquehanna 
River,  the  licensee  decision  to  evaporate 
the  ACW  obviates  the  need  to  continue 
the  non-radiological  monitoring  that  the 
river  discharge  alternative  would  have 
required. 

Based  on  the  above  analysis,  it  is 
concluded  that  the  proposed  changes  involve 
no  significant  hazards  considerations  as 
defined  bv  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
analysis  and  based  on  this  review,  it 
appears  that  the  three  criteria  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determined  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601  Harrisburg. 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  Blake. 
Jr ,  Esquire,  Shaw,  Pittman,  Potts  & 


Trowbridge.  2300  N  Street,  N.W., 
Washington.  D.C  20037. 

NRC  Project  Director:  Seymour  H. 
Weiss 

Northern  Stales  Power  Company. 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request- 
December  13, 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
ECCS  pump  and  valve  surveillance  test 
intervals  to  be  consistent  with  ASME 
code  requirements.  The  current 
Monticello  test  intervals  are  shorter 
than  code  requirements.  The  proposed 
amendment  would  also  eliminate 
requirements  for  immediate  and  more 
frequent  sur\  eillance  testing  of 
redundant  train  equipment  when  . 
equipment  is  found  or  made  inoperable. 

Basis  far  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50,92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
stated,  and  the  Commission  agrees,  that 
the  proposed  amendment  does  not 
involve  a  significant  hazards 
consideration. 

(1)  The  proposed  amendment  affects 
periodic  testing  requirements  and 
allowable  out-out-service  intervals.  The 
changes  would  serve  to  bring  the 
requirements  into  greater  consistency 
with  current  practice  for  facilities  of 
more  recent  vintage.  Although  there  may 
possibly  be  some  slight  effect,  positive  or 
negative,  on  the  availability  of  safely 
systems,  and  thus  the  probHbiiiiy  of  an 
accident,  the  effect  is  considered 
negligible  since  the  effect  of  the  proposed 
changes  would  be  within  the  bounds  of 
established  acceptability. 

(2)  The  proposed  amendment  does  not 
involve  any  physical  change  to  the 
facility.  No  equipment  would  be  added, 
removed  or  modified.  Therefore  the 
possibility  of  a  new  or  different  accident 
or  other  event  would  not  be  created. 

(3)  Safety  limits,  limiting  safety  systems 
telpoints,  allowable  stress  levels,  fatigue 
limits  or  other  acceptance  criteria  would 
not  be  changed.  Therefore  the  proposed 
aniendmcnt  does  not  involve  a 
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significant  reduction  in  any  margin  of 
safety. 

Based  on  the  licensee's  statements 
and  the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Charnoff,  Esq.,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037, 

NRC  Project  Director:  L  B.  Marsh. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County.  Pennsylvania 

Date  of  amendment  request: 
December  21, 1990 

Description  of  amendment  request: 
The  amendment  would  change  the 
Technical  Specifications  (TSs)  to 
conform  to  the  NRC  staff  position  on 
Inservice  Inspection  (ISI)  and 
monitoring  of  unidentified  leakage  in 
Generic  Letter  (GL)  88-01.  "NRC  Position 
on  IGSCC  in  BWR  Austenitic  Stainless 
Steel  Piping". 

NRC  GL  88-01,  issued  January  25, 
1988,  provided  guidance  in  the  form  of 
NRC  positions  regarding  Intergranular 
Stress  Corrosion  Cracking  (IGSCC) 
problems  in  Boiling  Water  Reactor 
(BWR)  piping  made  of  austenitic 
stainless  steel  that  is  four  (4)  inches  or 
larger  in  nominal  diameter  and  contains 
reactor  coolant  at  a  temperature  above 
200  degrees  F  during  reactor  power 
operation  regardless  of  ASME  Code 
classification,  NRC  GL  88-01  requested 
licensees  of  operating  BWRs  and 
holders  of  construction  permits  for 
BWRs  to  provide  information  regarding 
conformance  with  the  NRC  positions. 
Two  of  the  items  which  the  GL 
requested  licensees  to  address  were:  1) 
a  TS  change  to  include  a  statement  in 
the  TS  section  on  Inservice  Inspection 
(ISI)  that  the  ISI  Program  for  piping 
covered  by  the  scope  of  NRC  GL  88-01 
will  be  in  conformance  with  the  NRC 
positions  on  schedule,  methods  and 
personnel,  and  sample  expansion 
included  in  the  GL,  and  2)  confirmation 
of  the  licenseAf  plans  to  ensure  that  the 
TS  related  to  Irakage  detection  will  be 
in  conformance  with  the  .NRC  positions 
on  leak  detection  included  in  the  GL. 
The  NRC  position  on  leakage  detection 
specifically  stated  that  unidentified 
leakage  be  limited  to  an  increase  of  2 
gpm  over  a  24  hour  period,  and  that 
leakage  be  monitored  every  eight  (8) 
hours. 


Implementing  the  guidance  of  NRC  GL 
88-01  at  the  Limerick  Generating  Station 
(LGS).  Units  1  and  2.  will  involve  the 
proposed  TS  changes  described  below. 

1.  Add  new  Surveillance  Requirement 
4.0.5. f  to  read  "The  inservice  Inspection 
(ISI)  Program  for  piping  identified  in  NRC 
Generic  Letter  88-01  shall  be  performed 
in  accordance  with  the  staff  positions  on 
schedule,  methods  and  personnel,  and 
sample  expansion  included  in  the 
Generic  Letter.  Details  for 
implementation  of  these  requirements 
are  included  as  augmented  inspection 
requirements  in  the  ISI  Program". 
Additionally,  a  revision  to  Bases  Section 
4  0.5  is  being  proposed  to  indicate  that 
such  conformance  is  as  approved  in  NRC 
Safely  Evaluations  dated  March  6. 1990 
and  October  22,  1990. 

2.  Add  new  Limiting  Condition  for 
Operation  3.4.3.2.f  to  read  "2  gpm 
increase  in  UNIDENTIFIED  LEAKAGE 
over  a  24-hour  period."  and 
corresponding  Action  statement  3  4.3.2.e 
to  read  ■'With  any  reactor  coolant  system 
leakage  greater  than  the  limit  in  f  above, 
identify  the  source  of  leakage  within  4 
hours  or  be  in  at  least  HOT 
SHLTDOWN  within  the  next  12  hours 
end  in  COLD  SHUTDOWN  within  the 
following  24  hours."  to  conform  with  the 
guidance  provided  in  NRC  GL  88-01. 
Additionally,  a  revision  to  Bases  Section 
3/4.4.3.2  is  being  proposed  to  address  the 
new  Limiting  Condition  for  Operation 
and  corresponding  Action  statement,  and 
indicate  that  they  conform  with  the 
guidance  provided  in  NRC  GL  88-01. 

3.  Revise  Surveillance  Requirement 
4.4.3.2.1.b  to  read    Monitoring  the 
drywell  floor  drain  sump  and  drywell 
equipment  drain  tank  flow  rate  at  least 
once  per  eight  (8)  hours,"  to  conform  with 
the  guidance  provided  by  NRC  GL  88-01. 
Additionally,  a  revision  to  Bases  Section 
3/4.4.3.2  is  being  proposed  to  indicate 
that  this  Surveillance  Requirement 
conforms  with  the  guidance  provided  in 
NRC  GL  88-01  as  modified  by  NRC 
Safety  Evaluation  dated  March  6, 1990. 

4.  Revise  Bases  Section  3/4.4  8  on 
Structural  Integrity  to  incluii?  the 
statement  "Additionally,  tht  Inservice 
Inspection  FYogram  conforms  to  the  .NRC 
staff  positions  identified  in  NRC  Genric 
Letter  88-01.  'NRC  Position  on  IGSCC  in 
BWR  Austenitic  Stainless  Steel  Piping,' 
as  approved  in  NRC  Safety  Evaluations 
dated  March  6, 1990  and  October  22, 
1990  "  TS  Section  3,4.8  requires  the 
structural  integrity  of  ASME  Code  Class 
1.  2,  and  3  components  be  maintained  in 
accordance  with  Surveillance 
Requirement  4  4.8  which  strictly 
references  TS  Section  4.0.5.  In  light  of  the 
proposed  change  to  TS  Section  4.0.5 
described  in  Item  1  above,  this  revision 
to  Bases  Section  3/4.4.8  is  being 
proposed  accordingly  for  completeness. 
No  change  is  required  to  Sur%eillance 
Requirement  44.8  for  the  reasons  stated 
above. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
1  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
The  proposed  TS  changes  conform  with  the 
guidance  provided  in  NRC  GL  88-01.  The 
proposed  TS  changes  provide  additional  and 
more  restrictive  requirements  in  the  TS 
regarding  monitoring  and  responding  to 
reactor  coolant  system  leakage  as  well  as 
examination  of  piping  susceptible  to  IGSCC. 
This  will  ensure  the  structural  integrity  of 
components  and  piping  by  early  detection  of 
flaws.  The  NRC  staff  acknowledges  in  GL  88- 
01  that  if  the  NRC  positions  are  implemented, 
adequate  levels  of  piping  integrity  and 
reliability  can  be  achieved.  The  proposed  TS 
changes  do  not  affect  any  plant  hardware, 
plant  design,  plant  systems,  operating 
parameters  or  conditions  that  would  cause  8 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difference  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  alter  the 
design  or  function  of  any  plant  equipment, 
nor  do  they  introduce  any  new  operating 
scenarios,  configurations,  or  failute  modes 
that  would  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety 

The  NRC  acknowledges  in  GL  88-01  that  if 
the  NRC  positions  are  implemented,  adequate 
levels  of  piping  integrity  and  reliability  can 
be  achieved.  The  proposed  TS  changes 
actually  enhance  recognition  and  evaluation 
of  potential  degradation  before  a  more  severe 
condition  or  accident  occurs,  and  therefore, 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Attorney  for  licensee:  J,  W,  Durham. 
Sr.,  Senior  V,P,  and  General  Counsel, 
Philadelphia  Electric  Company.  2301 
Market  Street.  Philadelphia. 
Pennsylvania,  19101 

NRC  Project  Director:  Walter  R. 
Butler 
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Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant.  Columbia  County,  Oregon 

Date  of  amendment  request:  April  22. 
1990 

Description  of  amendment  request: 
This  amendment  specifies  that  the 
provisions  of  Trojan  Technical 
Specification  (TTS)  3.0.4  do  not  apply  to 
TTS  3.7.6.1  regarding  the  operabilily 
requirements  for  two  trains  of 
independent  control  room  emergency 
ventilation  system.  CB-1.  This  is  done  by 
incorporating  the  following  words  in  the 
action  statement  for  TTS  3.7.6 1:  "c.  The 
provisions  of  Specification  3.0.4  are  not 
applicable." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  of  10  CFR  50.92.  and  has 
determined  the  following: 

In  accordance  with  the  reqiDrpmeiits  of 
Title  10.  of  the  Code  of  Federal  Regulations. 
Part  50.92  (10  CKR  50.92).  this  LCA  is  jiidRed 
to  involve  no  significant  hazards 
consideration  based  upon  the  following 
information: 

1.  Does  the  proposed  license  change 
involve  a  iignificant  increase  in  the 
probability  or  consequences  of  an 
accident? 

The  addition  of  a  TTS  3.0.4  exemption  lo 
TTS  3.7.6.1  does  not  affect  any  current 
acciJpnt  analyses  in  that  the  TTS  allnws  for 
one  train  of  CB-1  to  be  inoperable  for  both 
MODE  5  and  6.  as  indicated  in  the  ACTION 
statement. 

Additionally,  the  proposed  revisions  to 
ITS  3  0.4.  made  in  accordance  with  the 
guidance  found  in  Generic  Letter  87^09  and 
submitted  in  LCA  186.  would  allow  transiting 
from  VtODE  8  to  MODE  5.  This  change  is 
c(msislent  with  that  endorsed  by  Generic 
Letter  87^09 

2.  Does  the  proposed  license  change  create 
the  poMibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
analyzed? 

Ihe  addition  of  a  TTS  3.0.4  exemption  to 
TTS  3.7.6.1  does  not  create  any  new 
scenarios  m  that  having  one  train  of  CB  1 
inoperable  in  both  MODE  5  and  6  is  allowed 
per  the  ACTION  statement.  Additionally,  the 


proposed  revisions  lo  TTS  3.0.4.  made  in 
accordance  with  the  guidance  found  in 
Generic  letter  87-09  and  submitted  in  LCA 
186,  would  allow  transiting  from  MODE  6  to 
MODE  5.  This  change  is  consistent  with  that 
endorsed  by  Generic  Letter  87-09. 

3.  Does  ttie  proposed  license  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

The  addition  of  a  TTS  3.0.4  exemption  to 
TTS  3  7.6.1  does  not  affect  a  margin  of  safety 
as  the  present  ACTION  statement  allows  for 
one  train  of  CB-1  lo  he  inoperable  in  bwth 
MODES  5  or  6. 

The  NRC  staff  has  reviewed  the 
licensees  no  significant  hazards 
consideration  determination.  Based 
upon  this  review,  the  staff  agrees  with 
the  licensee's  analysis.  Therefore,  the 
NRC  staff  proposes  to  determine  that 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University.  934  S.W. 
Harrison  Street.  P.O.  Box  1151.  Portland. 
Oregon  97207 

Attorney  for  licensee:  Leonard  A. 
Girard.  Esq..  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland'  Oregon  97204 

NRR  Project  Director  James  E.  Dyer 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1.  Fairfield 
County,  South  Carolina 

Date  of  amendment  request:  October 
26.1990 

Description  of  amendment  request: 
The  proposed  amendment  would  revisj 
Technical  Specification  (TS)  3/4.8.4  t( 
allow  the  deletion  of  two  valves  from 
Table  3.8  2.  the  addition  of  twelve 
valves  to  Table  3.8-2,  the  rearranging  of 
Table  3.8-2  into  alphanumeric  order  and 
the  updating  of  ten  valve  designations. 
The  change  would  also  allow  for  an 
updating  of  the  valve  functions  as  listed 
on  Table  3.8-2  to  agree  with  the  site 
computer  system  listing.  Finally,  the 
proposed  change  would  allow  for  the 
addition  of  surveillance  requirements  for 
valves  whose  overloads  are  not 
bypassed  and  the  deletion  of 
surveillance  requirements  on  circuitry 
that  is  not  used  at  the  Virgil  C.  Summer 
Nuclear  Station.  Unit  No.  1  (Summer 
Station  or  VCSNS), 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 


amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

South  Carolina  Electric  &  Gas 
Company  (the  licensee)  has  reviewed 
the  proposed  changes  and  has 
determined  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration.  The 
licensee  maintains  that  the  proposed 
amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed  for  the  following  reasons: 

The  deletion  of  surveillance  requirements 
not  applicable  lo  the  Virgil  C.  Summer 
Nuclear  Station  in  no  way  diminishes 
surveillance  requirements  presently  in  place 
in  technical  specifications  for  MOVs  [motor 
operated  valves]  and  their  associated  safely 
systems.  These  tests  are  used  to  assure  that 
thermal  overloads  and/or  bypass  circuitry 
associated  with  each  MOV  will  not  prevent  it 
from  operating  under  accident  conditions. 
Therefore,  the  probability  or  consequences  of 
B  previously  evaluated  accident  has  not  been 
increased. 

Additional  testing  is  also  being  imposed  on 
MOVs  with  non-bypassed  overloads  to 
assure  their  operabilily  under  accident 
conditions.  Since  this  proposed  change  does 
not  physically  alter  safety  related  equipment 
or  change  the  safety  function  of  any  safely 
related  equipment,  Ihe  probability  or 
consequences  of  a  previously  evaluated 
'accident  has  not  been  increased. 

Additional  MOVs  have  been  included  to 
jsicj  the  list  of  MOVs  subjected  to  these 
surveillance  tests.  Adding  requirements  will 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated  but  will 
add  lo  the  operabilily  checks  already  in 
place.  The  deletion  of  two  valves  from  Table 
3.8-2  which  no  longer  exist  in  Ihe  plant 
system  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  Ihe  FSAR.  These  MOVs  were 
removed  in  accordance  with  the  plant 
modification  program  and  are  no  longer 
subject  lo  testing  requirements. 

And  lastly,  rearranging  Table  3.8-2  into 
alphanumeric  order,  updating  valve 
designations,  and  making  the  valve  function 
lislhig  consistent  with  the  site  computer 
listing  are  editorial  changes  in  nature  and 
have  no  technical  impact.  No  physical  change 
lo  the  plant  is  being  made  and  test 
requirements  for  the  MOVs  are  still  in  place. 
These  changes  therefore  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  FSAR. 

The  licensee  further  maintains  that 
the  proposed  amendment  does  not 
create  the  possibility  or  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  for  the 
following  reasons: 
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The  deletion  of  surveillance  requirements 
not  applicable  to  Virfil  C.  Summer  Nuclear 
Station  will  not  create  ih*  possibility  of  8 
new  or  different  kind  of  accident  since 
surveillance  requirements  presently  in 
technical  tpecificatioM  (or  MOVs  and  their 
associated  safety  systems  arc  still  in  place. 

Adding  surveillance  test  [sic)  lo  MOVs 
with  thermal  overloads  not  bypassed  does 
not  contribute  to  the  possibility  of  a  new  or 
different  kind  of  sccident  since  the  plant  ss 
described  in  the  FSAft  is  not  being  physically 
altered.  Additional  testing  will  oiJy  add  to 
the  operability  checks  already  in  place  in  the 
safety  analysis  fA  the  FSAR. 

The  addition  of  twelve  valves  being 
subjected  to  testing  will  not  increase  the 
possibility  of  a  new  accident  from  any 
previously  evaluated.  As  stated  before, 
adding  operability  checks  does  not  create  a 
safety  problem  but  adds  te  the  assurance  that 
the  MOVs  will  operate  safely  and  correctly 
under  accident  conditioita. 

The  deletion  of  two  valves  from  Table  33-2 
will  not  create  a  new  kind  of  accident  since 
these  MOVs  were  removed  and  no  longer 
impact  on  the  plants  [sic]  safety  systems. 

Lastly,  rearranging  Table  3.8-2  into 
alphanumeric  order,  updating  valve 
designations,  and  making  the  valve  function 
listing  consistent  v>ath  the  site  computer 
listing  will  not  create  the  possibility  of  a  new 
or  different  accident  than  previously 
evaluated  since  they  have  no  technical 
impact  and  are  purely  administrative 
changes.  No  change  to  the  plant  is  being 
made  and  surveillance  requirements  are  not 
being  decreased. 

Finally,  the  licensee  maintains  that 
the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  for  the  following 
reasons: 

The  deletion  of  non-applicable  surveillance 
requirements  does  not  alter  the  basic 
surveillance  requirements  in  the  technical 
specifications  imposed  on  MOVs  with 
thermal  overload  protection.  Therefore,  the 
margin  of  safety  as  defined  the  technical 
specification  bases  has  not  bieen  reduced. 

Additional  surveillance  testing  imposed  on 
MOVs  with  thermal  overloads  not  bypassed 
does  no!  reduce  the  margin  of  safety  as 
defined  in  technical  specifications.  It  does 
however,  add  assurance  to  the  operability  of 
these  MOVs  which  is  the  intent  of  the 
surveillance  tests. 

Additional  MOVs  have  been  included  in 
the  list  of  MOVs  that  are  subjected  to  these 
surveillaDce  tests.  Adding  requirements  does 
not  decrease  the  margin  of  safety,  but  instead 
adds  to  the  operability  checks  already  in 
place.  And  as  before  stated,  assuring 
operability  is  the  intent  of  the  surveillance 
tests. 

The  deletion  of  two  valves  from  Table  ZA-Z 
will  not  decrease  the  margin  of  safety 
because  th«  MOVs  art  no  longer  a  part  of 
the  plant  system. 

Lastly,  rearranging  Table  3.ft-2  Into 
alpbanMineric  order,  updating  valve 
designations,  and  making  the  valve  function 
listing  consistent  with  the  site  computer 
hsting  have  no  technical  impact  All  test 
requirements  as  described  in  the  technical 
specifications  are  still  in  place  for  the  MOV*s 


on  Table  3.8-2.  Tlierefore.  this  change  will  not 
reduce  the  margin  of  safety  ss  described  in 
the  bases  of  the  technical  specifications. 

The  NRC  sUf!  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streela, 
Winnsboro.  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  &  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NRC  Project  Director  EHnor  G. 
Adensam 

South  Carolina  Electric  k  Gas  Company, 
South  Carotina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Smnroer 
Nuclear  Station,  Unit  No.  1,  Fairfield 
County,  South  Carolina 

Date  of  amendment  requesL 
November  26, 1990 

Description  of  amendment  request 
The  proposed  amendment  would 
remove  surveillance  requirement 
4.8.1.1.1.b  from  the  Technical 
Specifications  fTS).  Surveillance 
requirement  4.8.1.1.1.b  contains  a 
requirement  to  demonstrate  each  of  two 
physically  independent  offsile  power 
sources  operable  every  18  months  by 
manually  transferring  from  one  circuit  to 
the  other.  Because  the  station  electrical 
distribution  system  is  configured  so  that 
both  of  these  offsite  power  sources  are 
continuously  connected  to  the  site  class 
IE  system,  the  licensee  beUeves  that  this 
requirement  is  unnecessary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c), 

South  Carolina  Electric  &  Gas 
Company  (SCEAG  or  licensee)  has 
reviewed  the  proposed  changes  and  has 
determined  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration  since 
operation  in  accordance  with  the 
proposed  amendment  would  not: 

il)  involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated. 

The  function  of  the  offsite  power  supply 
system  at  described  In  the  FSAR  (Pinal 
Safety  Analytit  Report]  section  8.2  and  the 
function  of  the  ofttite  A-C  power  systtn  at 
described  in  FSAR  section  8.3.1  remain 
unchanged.  The  two  independent  offsite 
power  supply  sources  normally  supply 
preferred  AC  power  to  the  class  lE  ESF 


(Engineeriid  Safety  Fest^iresl  bwct  through 
s'cpdown  transfonners.  These  two  sources 
have  adequate  strparation  and  isolation  lo 
preclude  any  single  failure  from  degradinf 
the  ESF  AC  power  system  The  intent  of  the 
surveiildnce  requirement  to  demonstrate 
operability  of  the  offsite  power  sources  is  met 
on  a  continuous  basis.  VCSNS  [Virgil  C. 
Summer  Nuclear  Station.  Unit  No.  1|  does  not 
have  an  "altemate"  oflsil*  power  supply 
source  Therefore.  Ihe  repuiremeni  lo  trtnsfer 
the  unit  po»»er  supply  to  the  tlteniate  circuit 
is  not  spphcsble.  The  proposed  TS  chtiw 
does  not  effect  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 
(2)  create  the  potsibihty  of  a  new  or 
different  kind  of  actidenl  from  any 
previously  analyzed. 
The  ts-built  electncal  distribution  system 
does  not  physically  change,  or  change  its 
operation,  as  a  result  of  the  proposed  TS 
change.  Offsite  power  supply  automatic 
transfer  from  a  nonmil  circuit  to  an  alternate 
circuit  was  never  inlentied  since  the  offsite 
power  system  normally  and  continuously 
supplies  power  to  the  ESF  buses.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  differeni  accident. 
|3)  involve  a  sigmfiGant  reduction  in  a 

margin  of  safety. 
Deletion  of  surveillance  requirement 
4.a.l-l.l.b  does  not  affect  the  conriguralion  or 
operation  of  the  offsite  power  supply  system. 
Tlie  offsite  AC  power  supply  system. 
designed  to  supply  suffijient  capaaty, 
redundancy,  and  reliability  to  ensure 
availability  of  power  to  the  ESF  system, 
remains  unchanged  The  basis  (sicj  of  the 
system  design  "provide  al  least  one  single 
oUsite  circuit  capable  of  powering  the  ESF 
loads."  is  not  affected  by  the  proposed 
change.  The  proposed  change  does  not 
reduce  the  margin  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  tneets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  coT»9ideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  hcensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  considerabon. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Wiimsboro.  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolma  Electric  h  Gas 
Company,  P.O.  Box  764,  Columbia, 
Sooth  Carolina  29Z18 

MRC  Project  Director  EKnor  G. 
Adensam 
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Southern  Califoniia  EdiMMi  Company,  el 
•L,  Docket  Not.  50-361  and  50-362.  San 
Onofra  Nuclear  Generating  SUtion,  Unit 
No*.  2  and  S,  San  Diego  County, 
California 

Date  of  amendment  requests: 
November  14, 1990 

Description  of  amendment  requests: 
This  amendment  application  is  a  request 
to  modify  TS  3/4.7.2  regarding  the 
minimum  pressurization  temperature  for 
the  San  Onofre  Unit  No.  3  steam 
generators  from  70*  F  to  90*  F  based  on 
a  vendor  recommendation  to  change  the 
reference  nil  ductility  transition 
temperature.  Additionally,  the  San 
Onofre  Unit  Nos.  2  and  3  TS  3/4.7.2 
would  be  clarified  to  indicate  that  the 
pressure /temperature  limitation  pertains 
only  to  die  steam  generator  secondary 
side.  Both  San  Onofre  Unit  Nos.  2  and  3 
bases  would  be  revised  to  include  a 
change  to  the  reference  temperature  for 
the  nil  ductility  transition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  amendment  against  the 
standards  of  10  CFR  50.92,  and  has 
determined  the  following: 

1.  Will  operation  of  the  facility  in 
accordance  with  thia  proposed  change 
involve  a  signiricant  increase  in  the 
probability  or  consequence*  of  an 
accident  previously  evaluated? 

Response:  No 

The  proposed  change  prescribes  a  more 
restrictive  steam  generator  temperature 
limitation  for  Unit  3:  specifies  Section  3/4.7.2 
as  applying  specifically  to  the  secondary  side 
of  the  steam  generator  and  specifies  RT,«dt 
valves  consistent  with  the  respective  material 
properties  of  the  Units  ^and  3  steam 
generators.  The  more  restrictive  steam 
generator  temperature  limitation  provides  the 
required  30'  F  margin  between  the  KTxm  and 
the  lowest  service  temperature  as  specified 
by  the  1974  Edition  of  the  ASME  Boiler  and 
Pressure  Vessel  Code.  The  application  of  this 
limitation  only  to  the  secondary  side  is 
merely  a  clarification  since  Technical 
Specification  3/4.4.8  provides  the  appropriate 
limitation  for  the  primary  side.  The  proposed 
change  is  consistent  with  the  applicable 
design  criteria  and  therefore  does  not  involve 


any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  the  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No 

The  proposed  change  does  not  Involve  a 
change  in  the  plant  configuration.  Further,  the 
proposed  change  facilitates  plant  operation 
consistent  with  the  applicable  design  criteria 
and  existing  Technical  Specifications.  The 
1974  Edition  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  prescribed  a  30°  F  margin 
between  the  RTmvt  and  minimum  steam 
generator  temperature  at  pressures  greater 
than  20%  of  the  preoperational  hydrostatic 
test  pressure.  The  change  prescribes  a  more 
restrictive  steam  generator  temperature 
limitation  for  Unit  3;  clarifies  that  Section  3/ 
4.7.2  applies  only  to  the  secondary  side  of  the 
steam  generator  and  provides  RTwn  values 
consistent  with  the  respective  material 
properties  of  the  Units  2  and  3  steam 
generators  as  provided  by  the  vendor.  The 
application  of  this  limitation  only  to  the 
secondary  side  is  merely  a  clarification  since 
Technical  Specification  3/4.4.8  provides  the 
appropriate  limitation  for  the  primary  side. 
The  proposed  change  is  consistent  with  the 
applicable  design  criteria  and  therefore,  no 
accidents  of  a  different  nature  or  type  will 
occur  as  a  result  of  operation  at  the  new 
more  conservative  limitation. 

3.  Will  operation  of  the  facility  in 
accordance  with  the  proposed  change 
involve  a  significant  reduction  in  margin 
of  safety? 

Response.  No 

The  proposed  change  substantiates  the 
margin  of  safety  estabhshed  in  the  applicable 
design  criteria.  Technical  Specification  3/ 
4.7.2  specifies  requirements  which  ensure  that 
the  steam  generator  pressure/temperature  is 
maintained  within  the  limits  of  the  ASME 
Boiler  and  Pressure  Vessel  Code.  The  code 
specifies  that  the  lowest  service  temperature 
IS  the  nil  ductility  reference  temperature 
(RTnot)  +  30"  F.  The  reference  temperature 
for  the  nil  ductility  transition  (RT«>t) 
specified  in  the  Basis  for  Technical 
Specification  3/4.7.2  has  been  corrected  by 
the  vendor  from  30*  F  for  each  steam 
generator  in  each  unit  to  60'  F  for  the  Unit  3 
steam  generators  and  40*  F  for  the  Unit  2 
steam  generators.  The  revised  RTniit  vdlues 
are  based  on  an  evaluation  of  the  limiting 
secondary  side  material  properiies  used  in 
the  fabrication  of  the  steam  generators  for 
each  unit.  The  minimum  pres8uri7alioD 
temperature  when  steam  generator  pressure 
is  greater  than  or  equal  to  200  psig  is  thus  70* 
F  (as  currently  specified)  for  Unit  2  and  90*  F 
for  Unit  3  The  higher  temperature  proposed 
for  Unit  3  therefore  does  not  involve  a 
reduction  In  the  margin  of  safety. 

The  NRG  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination  and  agrees 
with  the  licensee's  analysis.  Therefore, 
the  NRG  staff  proposes  to  determine 
that  the  amendment  requests  involve  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Main  Library,  University  of 
California.  P.O.  Box  19557,  Irvine, 
California  92713 

Attorney  for  licensee:  James  A. 
Beoletto,  Esquire,  Southern  California 
Edison  Company,  P.O.  Box  800, 
Rosemead,  California  91770 

NRC  Project  Director:  James  E.  Dyer 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
Consideration  Determination  and 
Opportunity  for  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
November  20, 1990 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
technical  specifications  relating  to  the 
minimum  required  shutdown  cooling 
flowrate.  The  amendments  would 
reduce  the  required  flowrate  from  4000 
gpm  to  3780  gpm  to  provide  additional 
margin  for  preventing  air  entrainment 
while  the  reactor  coolant  system  is 
partially  drained. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  21, 
1990  (55  FR  52337) 

Expiration  date  of  individual  notice: 
January  22, 1991 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
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complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
N.W.,  Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC.  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Alabama  Power  Company,  Docket  No. 
50-348  and  50-364,  Joseph  M.  Farley 
Nuclear  Plant,  Units  1  and  2,  Houston 
County,  Alabama. 

Date  of  application  for  amendments: 
July  13, 1990 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  modify  the  most 
negative  moderator  temperature 
coefficient  limiting  condition  for 
operation,  the  associated  surveillance 
requirements,  and  the  associated  Bases 
section. 
Date  of  issuance:  December  21, 1990 
Effective  date:  December  21, 1990 
Amendment  Nos.:  86  and  80 


Facility  Operating  License  No.  NPF-2. 
Amendments  revise  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22, 1990  (55  FR  34363) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21. 
1990, 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  P.  O. 
Box  1369,  Dothan,  Alabama  36302 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-318,  Calveri  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2  , 
Calvert  County,  Maryland 

Date  of  application  for  amendment: 
October  22, 1990 

Brief  description  of  amendment:  This 
amendment  replaces  the  existing  0-10 
effective  full  power  years  (EFPY)  and 
10-40  EFPY  heatup  and  cooldown  curves 
with  0-12  EFPY  heatup  and  cooldown 
curves.  These  curves  are  based  on  the 
final  version  of  Regulatory  Guide  1.99, 
Revision  2,  and  uses  Combustion 
Engineering  methodology,  which  has 
been  previously  reviewed  and  approved. 
These  new  calculations  also  resulted  in 
Technical  Specification  (TS)  changes  to 
the  low  temperature  overpressure 
protection  (LTOP)  system  including  the 
pressure  operated  relief  valve  (PORV) 
setpoint,  the  reactor  coolant  pump 
controls,  the  high  pressure  safety 
inspection  (HPSI)  operability  and  the 
HPSI  controls  which  are  reflected  in  this 
amendment.  The  supporting  TS  Bases 
were  modified  to  reflect  the  changes. 

Dote  of  issuance:  December  18. 1990 

Effective  date:  December  18, 1990 

Amendment  No.:  131 

Facility  Operating  License  No.  DPR- 
69.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  14, 1990  (55  FR 
47565)  The  Commissions  rf  lated 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  18, 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Carolina  Power  &  Light  Company,  et  aU 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
July  20, 1990 


Brief  Description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  comply  with  Generic 
Letter  88-01. 
Date  of  issuance:  December  20, 1990 
Effective  date:  December  20. 1990 
Amendment  Nos.:  150  and  180 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  nonce  in  Federal 
Register  August  22, 1990  (55  FR  34365) 
The  Commissions  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  20, 1990. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Carolina  Power  h  Light  Company,  et  aL 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment 
September  10. 1990,  as  supplemented 
November  20, 1990 

Brief  description  of  amendment  The 
amendment  revises  the  reactor  coolant 
system  (RCS)  pressure/temperature 
limits  of  Technical  Specifications  (TS) 
3.4.9.1  and  3.4.9,2  to  protect  the  reactor 
pressure  vessel  (RPV)  from  the  potential 
of  brittle  fracture  as  the  RPV  neutron 
exposure  increases  from  three  (3) 
effective  full  power  years  (EFPY)  to  five 
(5)  EFPY.  In  addition,  the  low  pressure 
overpressure  protection  (LTOP)  set 
points  are  adjusted  accordingly  and  an 
effective  lower  temperature  limit  for 
usage  of  the  LTOP  set  points  has  been 
added  to  ensure  that  the  setpoints  are 
used  only  in  the  region  where  the 
system  can  provide  the  necessary 
protection. 

Date  of  issuance:  December  26. 1990 

Effective  date:  December  26, 1990 

Amendment  No.  23 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Dale  of  initial  notice  in  Federal 
Register  October  3.  1990  (55  VR  40462) 
The  November  20. 1990,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  determination  of 
no  significant  hazards  consideration  as 
published  in  the  Federal  Register  (55  FR 
40462).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  26. 1990 

No  significant  hazards  consideration 
comments  received:  No 
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Local  Public  Document  Riwm 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Doclcet  Nos.  50-373  and  50-374.  LaSalle 
County  Station.  Units  1  and  2.  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
September  21. 1990 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  so  that  new  overrurrRnt 
protective  devices  associated  with  the 
new  cooling  units  are  added  to  Table 
3.8.3.2-1  so  that  they  will  be  properly 
controlled  and  tested. 

Date  of  issuance:  December  18, 1990 

Effective  dale:  December  18,  1990 

Amendment  Nos.:  76  and  60 

Facility  Operating  License  Nos.  NPF 
tl  and  NPF- 18.  The  amendments  revise 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  31, 1990  (55  VV.  45878) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  18. 
1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Documert  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College,  Rural  Route  No.  1. 
Oglesby.  Illinois  81348 

Florida  Power  Corporation,  et  at., 
Docket  No.  50-302,  Crystal  River  L'nit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Dote  of  application  for  amendment: 
September  28. 1990 

Brief  description  of  amendment:  This 
amendment  changes  the  TS  to  provide  a 
one-time  extension  of  approximately  9 
months  to  the  decreased  interval  for 
hydraulic  snubber  visual  inspection 
otherwise  required  by  the  TS.  The 
words  of  the  footnote  have  been  revised 
for  clarity  as  discussed  with  members  of 
the  licensee's  staff. 

Date  of  issuance:  December  26. 1990 

Effective  date:  December  26. 1990 

Amendment  No.:  132 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  14, 1990  (55  FR 
47570)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  26. 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
/(nation:  Coastal  Region  Lit)rary,  8G19 


W  Crystal  Street,  Crystal  River.  Florida 
32629 

GPU  Nuclear  Corporation,  el  al..  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  upplication  for  amendment: 
lune  18.  1990  as  supplemented  on 
October  26. 1990. 

Brief  description  of  amendment: 
Revises  the  Technical  Specification  lo 
extend  the  hydrogen  recombiner 
surveillance  interval. 

Date  of  Issuance:  November  26, 1990 

Effective  date:  November  26. 1990 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  22, 1990  [55  FR  34371) 

The  October  26, 1990  submittal 
provided  additional  clarifying 
information  and  did  not  change  our 
initial  determination  of  no  significant 
hazards  consideration. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  26, 
1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2.  Scriba,  New 
York  » 

Date  of  application  for  amendment: 
April  3. 1990.  as  supplemented  June  29, 
1990. 

Brief  description  of  amendment:  This 
amendment  revises  the  operating  license 
for  Nine  Mile  Point  Unit  2.  to  delete 
License  Condition  2.C19)  part  (a)  which 
addresses  the  Detailed  Control  Room 
Design  Review  and  the  associated 
Human  Engineering  Discrepancies.  The 
NRC  staff  IS  not  acting  on  the 
application  to  delete  License  Condition 
2.C(9)  parts  (b)  and  (c)  at  this  time.  Parts 
(b)  and  (c)  may  be  deleted  al  a  later  time 
following  a  certification  by  the  licensee 
that  the  subject  actions  have  been 
completed. 

Date  of  issuance:  December  18, 1990 

Effective  date:  December  18. 1990 

Amendment  No.:  24 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Facility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register  November  14, 1990  (55FR47572) 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Fvaluation  dated  December  18, 1990. 

Significant  hazards  consideration 
comments  received:  No 

IaicoI  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  .New  York,  Oswego,  New 
York  13126. 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-344,  Trojan  Nuclear 
Plant,  Columbia  County,  Oregon 

Date  of  application  for  amendment: 
lanuary  31. 1989 

Brief  description  of  amendment:  The 
amendment  revises  the  Trojan  Technical 
Specifications  by  incorporating 
numerous  editorial  corrections  and 
clarifications,  and  by  making 
Containment  Purge  Noble  Gas  Monitors 
I'RM-lC  and  PRM-lD  separate  entries  so 
as  to  apply  appropriate  footnotes  to  the 
PRMlI)  entr>',  and  to  renumber  the  rest 
of  the  Containment  Purge  Monitor 
entries  accordingly. 

Date  of  issuance:  December  18. 1990 

Effective  date:  December  18, 1990 

Amendment  No.:  167 

Facility  Operating  License  No.  NPF- J: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  14. 1990  (55  FR 
47577)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  18. 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Library, 
Portland  State  University,  934  S.W. 
Harrison  Street.  P.O.  Box  1151,  Poriland. 
Oregon  972U7 

Southern  California  Edison  Company,  el 
al.,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
April  20, 1990,  as  supplemented  by 
letters  dated  May  24,  June  8.  |uly  7,  July 
12.  July  27,  August  28.  August  31, 
October  19,  and  by  two  letters  dated 
November  29, 1990. 

Brief  description  of  amendment:  The 
amendment  provides  NRC  approval  of 
the  thermal  shield  suppori  system 
replacement  design  that  was  proposed 
by  the  licensee  and  provides  NRC 
approval  of  the  proposed  change  to 
License  Condition  3.M,  which  will 
continue  the  thermal  shield  monitoring 
program  through  Cycle  11  operation. 

Date  of  issuance:  December  19, 1990 

Effective  date:  December  19. 1990 
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Amendment  No.:  140 

Provisional  Operating  License  No. 
DPR-13:  The  amendment  revised 
License  Condition  3.M. 

Date  of  initial  notice  in  Federal 
Register  May  30, 1990  (55  FR  21980)  The 
supplementary  information  provided  by 
the  licensee  was  submitted  to  facilitate 
NRC  review  of  the  requested  action  and 
was  not  outside  the  scope  of  the  original 
notice.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  19, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant.  Unit 
2,  Limestone  County,  Alabama 

Date  of  application  for  amendment: 
June  8. 1990  [TS  285) 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  allow  reactor  operation 
in  an  expanded  region  of  core  power 
versus  core  flow. 

Date  of  issuance:  December  18. 1990 

Effective  date:  December  18, 1990,  and 
shall  be  implemented  within  30  days 

Amendment  No.:  181 

Facility  Operating  License  No.  DPR- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  5, 1990  [55  FR 
36350)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  18, 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Docket  No. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  2, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
August  27,  1990  (TS  90-17) 

Brief  description  of  amendment:  This 
amendment  revises  the  sur\'pillanrp 
requirements  (SR)  on  pressure/ 
temperature  limits  in  the  Sequoyah  Unit 
2  Technical  Specification  (TSs).  The 
changes  delete  (1)  Table  4.4-5,  "Reactor 
Vessel  Material  Surveillance  Program 
Withdrawal  Schedule,"  and  (2) 
references  to  Table  4.4-5  in  SR  4.4.9.1.2. 
Table  4.4-5  was  redundant  to  the 
requirements  given  in  Appendix  H. 
'Reactor  Vessel  Material  Surveillance 
Program  Requirements, "  of  10  CFR  Part 
50.  The  same  changes  to  the  Sequoyah 


Unit  1  TSs  were  issued  as  Amendment 
87  for  Unit  1  in  the  staffs  letter  dated 
October  14, 1988. 

Date  of  issuance:  December  17. 1990 

Effective  date:  December  17, 1990 

Amendment  No.:  138 

Facility  Operating  Licenses  No.  DPR- 
79.  Amendment  revised  the  Unit  2 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  19, 1990  (55  FR 
38605) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
1990 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Fmal 
Determination  of  No  Significant  Hazards 
Consideration 

During  the  period  since  publication  of 
the  last  biweekly  notice,  individual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  They  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  was  issued,  a  hearing  was 
requested,  and  the  amendment  was 
issued  before  any  hearing  because  the 
Commission  made  a  final  determination 
that  the  amendment  involves  no 
significant  hazards  consideration. 

Details  are  contained  in  the  individual 
notice  as  cited. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  application  for  amendment: 
April  27. 1989  as  supplemented  on  June 
23, 1989 

Brief  description  of  amendment:  The 
amendment  changes  the  expiration  date 
of  Facility  Operating  License  No.  DPR-28 
from  December  11.  2007  to  March  21. 
2012. 

Date  of  issuance:  December  17,  1990 

Effective  date:  December  17, 1990 

Amendment  No.  127 


Facility  Operating  License  No  DPR- 
28.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  luly  26. 1989  (54  FR  31120). 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro.  Vermont  05301. 

Dated  at  Rockville.  Maryland,  this  znA  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission 

Bruce  A.  Boger. 

Director,  Division  of  Reactor  Projects— III.  IV. 
and  V  Office  of  /Nuclear  Reactor  Regulation 
(FR  Doc.  91-297  Filed  1-8-91;  8:45  am) 

BILUMQ  COOC  759M)1.0 

(Docket  No.  30-30691;  License  No.  3S- 
26953-01;  EA  90-102) 

Barnett  Industrial  X-Ray;  Order 
Imposing  Civil  Monetary  Penalty 

I 

Barnett  Industrial  X-Ray  [BIX) 
Stillwater.  Oklahoma  [Licensee)  is  the 
holder  of  License  No.  35-36953-01  issued 
by  the  Nuclear  Reguldtory  Commission 
(NRC  or  Commission)  on  December  28, 
1988.  The  license  authorizes  the 
Licensee  to  possess  iridium-192  in 
sealed  sources  in  various  radiography 
exposure  devices  for  use  in  industrial 
radiography  in  accordance  with  the 
conditions  specified  therein.  The  license 
is  scheduled  to  expire  on  December  31. 
1993. 

D 

An  inspection  of  the  Licensee's 
activities  was  conducted  from  April  7, 
1990  to  May  7, 1990,  following  an  April  6, 
1990  report  from  the  Licensee  to  the 
NRC  in  regard  to  a  radiography  incident. 
The  results  of  this  inspection  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  [Notice)  was  served  upon 
the  Licensee  by  letter  dated  September 
7, 1990.  The  Notice  described  the  nature 
of  the  violations,  the  provisions  of  the 
NRC's  requirements  that  the  Licensee 
had  violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  in  two 
letters  dated  October  2. 1990.  In  its 
reseponse.  the  Licensee  disputed  NRC's 
assertion  that  two  individuals  received 
radiation  exposures  in  excess  of  NRC 
limits,  claiming  that  one  of  the  exposure 
estimates  was  based  on  inconclusive 
data  which,  in  its  view,  was  not 
credible.  In  addition,  the  Licensee 
requested  remission  or  mitigation  of  the 
proposed  civil  penalty  because  it  felt 
that  BIX  had  suffered  financially  as  a 
result  of  this  matter. 
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After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  dntl  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205.  It  Is  hereby 
ordered  ihaL 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $7,500  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk.  Washington. 
DC  20555.  In  the  alternati%e,  the  civil 
penalty  may  be  paid  in  36  monthly 
installments  that  would  include  accrued 
interest.  If  payment  will  be  made  in 
monthly  installments,  the  licensee  shall 
contact  the  Director,  Office  of 
Enforcement  in  writing,  within  the  thirty 
day  period  to  arrange  the  terms  and 
conditions  of  payment. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing "  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  suite  1000, 
Arlington.  Texas  76011. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
heamg  within  30  days  of  tlie  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  of  the  entire  civil  penalty  or 
a  commitment  in  writing  to  pay  the  civil 
penalty  in  installments  in  accordance 
with  Section  IV  above,  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 


In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation  I.B 
of  the  Notice  referenced  in  Section  II 
above,  specifically,  whether  the 
radiographer  received  a  whole  body 
exposure  in  excess  of  three  rems.  and 

(b)  Whether,  on  the  basis  of  this 
violation  and  the  violations  admitted  by 
the  licensee,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson.  Jr., 
Deputy  Executive  Director  for  Nuclear 
Materials  Safely.  Safeguards,  and  Operations 
Support. 

Dated  at  Rockville.  Maryland  this  3l8t  day 
of  December  1!W0. 

Appendix;  Evaluations  and  Conclusions 

On  September  7. 1990,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for  the 
violations  identified  daring  the  April  7 
through  May  7, 1990.  NRC  inspection. 
Bametf  Industrial  X-Ray  (BIX) 
responded  to  the  Notice  of  Violation  and 
requested  mitigation  of  the  proposed 
civil  penalty  in  letters  dated  October  2. 
1990.  iNRC's  evaluations  and  conclusions 
regarding  the  licensee's  response  follow: 

Restatement  of  Violations 

I.  Violations  Assessed  a  Civil  Penalty 

A.  10  CFR  34.43(b)  requires  the 
licensee  to  ensure  that  a  survey  with  a 
calibrated  and  operable  radiation 
survey  instrument  is  made  after  each 
radiographic  exposure  to  determine  that 
the  sealed  source  has  been  returned  to 
its  shielded  position.  The  entire 
circumference  of  the  radiographic 
exposure  device  must  be  surveyed.  If  the 
radiographic  exposure  device  has  a 
source  guide  tube,  the  survey  must 
include  the  guide  tube. 

Contrary  to  the  above,  on  April  6. 
1990.  a  radiographer  and  a 
radiographer's  assistant  employed  by 
the  licensee  made  two  radiographic 
exposures  and  did  not  survey  the  entire 
circumference  of  the  radiographic 
exposure  device  and  the  source  guide 
tube  after  each  exposure  to  ensure  that 
the  sealed  source  had  been  returned  to 
its  shielded  position. 

B.  in  CFR  20.101(a)  requires  that  the 
licensee  limit  the  whole  body  radiation 
dose  of  an  individual  in  a  restricted  area 
to  1.25  rems  per  calendar  quarter,  except 
as  provided  by  10  CFR  20.101(b).  10  CFR 
20  101(b)  allows  a  licensee  to  permit  an 
individual  in  a  restricted  area  to  receive 
a  whole  body  radiation  dose  of  3  rems 
per  calendar  quarter  provided  specified 
conditions  are  met. 


Contrary  to  the  above,  a  radiographer 
and  a  radiographer's  assistant  employed 
by  the  licensee  received  whole  body 
occupational  radiation  doses  in  excess 
of  3  rems  during  the  second  calendar 
quarter  of  1990. 

Collectively,  these  violations  have 
been  classified  as  a  Severity  Level  I 
problem  (Supplements  IV  and  VI). 

Cumulative  Civil  Peralty— $7,500 
(assessed  equally  between  the 
violations). 

Summary  of  Licensee's  Response  to 
Notice  of  Violation 

Of  the  two  violations  which  resulted 
in  the  assessment  of  the  proposed  civil 
penalty,  the  Licensee  admitted  Violation 
i.A..  and  contested,  in  part.  Violation  LB. 
In  contesting  LB.,  the  Licensee  disputed 
NRC's  assertion  that  two  individuals 
had  received  whole  body  exposures  in 
excess  of  the  limits  of  10  CFR  20.101. 
While  admitting  that  the  assistant 
radiographer  received  such  an 
overexposure,  the  Licensee  staled  that 
the  film  badge  for  the  radiographer 
involved  in  the  April  6. 1990.  incident 
indicated  less  than  3  rems.  and  that 
estimates  of  the  radiographer's  whole 
body  exposure  based  en  cytogenetic 
studies  were  inconclusive  and  subject  lo 
wide  variances. 

In  regard  to  Violation  LB.,  the 
Licensee  based  its  position  in  part  on 
the  results  of  the  processing  of  the 
radiographer's  film  badge.  The 
Licensee's  film  badge  vendor  reported 
an  equivalent  exposure  of  2.7  rems. 
Additionally,  the  Licensee  contended 
that  while  the  cytogenetic  test  results 
provided  by  Oak  Ridge  Associated 
Universities  (ORAU)  indicated  exposure 
in  excess  of  3  rems.  those  results  were 
not  credible  because  such  exposure 
estimates  involved  what  the  Licensee 
believes  to  be  a  "low  percent^ue  rate  fur 
accuracy. "  The  Licensee  also  nuled  that 
Oklahoma  Medical  Center,  a  second 
laboratory  which  also  conducted 
cytogenetic  studies,  provided  test  results 
which  were  not  conclusive  with  regard 
to  whether  an  overexposure  occurred. 

NRC  Evaluation  of  Licensee's  Response 
to  Notice  of  Violation 

.NRC's  review  of  the  incident  which 
led  to  the  exposure  of  the  radiographer 
and  his  assistant  included  a  detailed 
review  of  the  actions  of  the  two 
individuals  involved  in  conducting 
radiographic  oeprations  on  the  evening 
of  April  6. 1990.  This  included 
reenactmenf  of  their  activities  prior  to 
and  following  their  recognition  that  the 
radiographic  source  had  not  been 
returned  to  its  shielded  position  within 
the  exposure  device,  as  well  as  review 
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of  the  location  of  personnel  radiation 
monitoring  devices  (film  badges) 
relative  to  the  unretracted  iridium-192 
source. 

Although  the  radiographer  was  also 
involved  in  the  recovery  of  the  source 
once  it  became  known  that  it  had  not 
retracted.  NRC  believes  that  the  most 
significant  exposures  lo  the 
radiographer  occured  during  the 
positioning  and  retrieval  of  the  film  prior 
to  the  discovery  of  the  unretracted 
source.  NTlC's  review  of  this  incident  led 
NRC  to  conclude  that  the  radiography 
source  was  not  connected  to  its  drive 
cable  when  the  two  involved 
radiography  exposures  were  made. 
Thus,  during  activities  between  and 
following  these  exposures,  the 
radiographer  was  exposed  to  the 
unshielded  source.  The  radiographer 
indicated  to  NRC  that  his  film  badge  has 
been  attached  to  his  front  shirt  pocket 
during  the  two  radiographic  exposures 
that  were  made  prior  to  this  discovery. 
Bused  on  NRC's  interviews  with  the 
radiographer,  NRC  concludes  that  the 
radiographer's  back  was  to  the  source 
when  he  was  positioning  the 
radiographic  film,  creating  a  situation  in 
which  his  body  provided  shielding  for 
the  badge.  Thus,  in  NRC's  view,  the 
exposure  indicated  by  the  film  badge  is 
not  the  most  accurate  indication  of  the 
radiographer's  actual  radiation 
exposure. 

The  ORAU  laboratory  reported  that 
the  radiographer  had  received  an 
equivalent  whole-body  dose  of  17  rads 
(equivalent  to  17  rems  exposure  for 
gamma  radiation)  as  determined  by  the 
number  of  dicentric  chromosomes 
observed  in  1.050  first-division 
metaphases  from  peripheral  blood 
lymphocyte  cultures  obtained  from  the 
radiographer  shortly  after  the  incident. 
The  equivalent  dose  value  is  determined 
by  comparison  of  the  number  of 
dicentric  chromosomes  observed  in  the 
subject's  sample  with  those  observed  in 
"normal"  cell  cultures  and  cultures 
obtained  from  cells  which  have  been 
exposed  to  radiation  under  controlled 
conditions  The  dose  range  provided  in 
the  report,  8-27  rads  with  95% 
confidence,  represents  standard 
statistical  analysis  conducted  for  test 
results  as  determined  from  the  ORAU 
data-base  and  mathematical  analysis. 

The  NRC  staff  does  not  dispute  the  2.7 
rems  exposure  reading  provided  by  the 
licensee's  film  badge  vendor,  but 
maintains  that  this  exposure  reading 
represents  the  exposure  to  the  film 
badge,  which  is  not  necessarily  the 
same  as  that  received  by  the 
radiographer.  Further,  the  staff  does  not 


believe  that  the  95%  confidence  interval 
provided  for  ORAU's  dose 
determination  supports  the  Licensee's 
assertion  regarding  the  inaccuracy  of 
this  test  or  method  of  analysis.  NRC  also 
notes  that  even  the  lower  end  of 
ORAU's  estimate  (8  rads)  would 
indicate  that  the  radiographer  received 
an  exposure  in  excess  of  3  rems.  While 
the  NRC  staff  agrees  that  it  is  difficult  to 
precisely  determine  the  exposure 
received  by  the  radiographer,  the  NRC 
staff  concludes  that  his  exposure  did 
exceed  3  rems. 

NRC  concludes  that  the  violation 
occurred  as  stated,  that  both  the 
radiographer  and  assistant  received 
doses  in  excess  of  3  rems.  and  that  the 
explanation  provided  by  the  licensee  did 
not  merit  modification  of  the  proposed 
civil  penalty. 

NRC  also  notes  that,  as  a  practical 
matter,  even  if  it  had  accepted  the 
Licensee's  position  that  an  overexposure 
to  the  radiographer  had  not  occurred,  it 
would  not  have  altered  NRC's  position 
that  the  violation  occurred  nor  its  view 
that  it  was  a  Severity  Level  I  violation. 
This  is  based  on  the  fact  that  the 
assistant  radiographer  received  an 
exposure  to  the  tissue  of  the  neck 
substantially  in  excess  of  the  minimum 
criteria  for  a  Severity  Level  I  violation. 
Thus,  the  failure  to  survey  in 
combination  with  the  exposure  to  the 
assistant  radiographer  would  have 
resulted  in  the  classification  of  the  two 
violations  collectively  at  Severity  Level  1 
whether  or  not  the  radiographer  had 
been  involved  in  the  incident.  The  only 
practical  effect  of  accepting  or  rejecting 
the  licensee's  argument  is  the 
assignment  of  a  whole-body  exposure  to 
the  permanent  exposure  record  for  the 
radiographer.  In  NRC's  view,  the  more 
conservative  measure  in  this  case  would 
be  to  assign  the  radiographer  a  whole- 
body  exposure  equal  to  that  estimated 
by  ORAU,  which  in  NRC's  view  is  a 
more  accurate  estimate  of  the 
individual's  actual  whole-body 
exposure. 

Summary  of  Licensee's  Request  for 

Mitigation 

In  protesting  the  proposed  civil 
penalty,  the  Licensee  staled  that  its 
license  was  suspended  for  three  weeks 
following  the  April  6. 1990,  incident 
(actually  the  Licensee  voluntarily 
suspended  radiographic  activities  at 
NRC's  request  for  two  weeks  while  NRC 
reviewed  the  circumstances  surro'"  ding 
the  incident).  The  Licensee  stated  ..lat 
this  suspension  created  a  substantial 
loss  of  income,  and  that  the  publicity 
surrounding  the  incident  caused  and 
cont;nues  to  cause  a  loss  of  clientele.  In 


summary,  the  Licensee  slated  thai  he 
feels  that  he  has  "suffered  enough 
financial  loss  "  and  requested  remission 
or  mitigation  of  the  proposed  civil 
penalty. 

NRC's  Evaluation  of  Licensee's  Request 
for  Mitigation 

NRC  is  not  in  a  position  to  dispute  the 
Licensee  s  statement  that  he  has 
suffered  financially  as  a  result  of  the 
April  6. 1990.  incident.  NRC  accepts  the 
Licensee's  statement  that  the  suspension 
of  activities  and  the  publicity 
surrounding  the  incident  have  had  a 
financial  impact  on  the  company.  Such 
financial  consequences  frequently  result 
from  significant  enforcement  actions. 
NRC  also  recognizes  that  the  Licensee 
cooperated  fully  with  NRC  in  agreeing 
to  suspend  its  activities  pending  NRC's 
review  of  the  incident  (the  Licensee's 
agreement  was  confirmed  in  a 
Confirmation  of  Action  Letter  dated 
April  9. 1990).  NRC  notes,  however,  that 
the  actual  voluntary  suspension  lasted 
from  the  dale  the  incident  was  reported 
lo  NRC  on  April  6  until  April  20.  the  dale 
of  a  meeting  between  the  Licensee  and 
NRC  in  Ariington,  Texas,  and  thus  was 
in  effect  for  two  rather  than  three 
weeks. 

NRC's  Enforcement  Policy  stales  that 
it  is  not  NRC's  intention  that  monetary 
civil  penalities  put  licensees  out  of 
business  or  detract  from  a  licensee's 
ability  to  conduct  licensed  activities 
safely.  Considering  the  size  of  the  civil 
penalty  in  this  case  and  the  opportunity 
lo  pay  in  regular  installments  if 
necessary,  NRC  believes  that  these 
unintended  effects  need  not  occur. 
While  NRC  is  sympathetic  to  the 
Licensee's  argument  that  it  has  suffered 
financially.  NRC  is  also  cognizant  of  the 
fact  that  a  serious  radiation  exposure 
occurred  as  the  result  of  Licensee 
personnel  failing  lo  perform  required 
radiation  surveys.  In  that  NRC's 
regulations  are  designed  to  prevent  such 
exposures,  and  in  that  NRC's  regulations 
were  not  followed  in  this  case,  NRC 
beheves  it  has  applied  its  Enforcement 
Policy  appropriately.  NRC  believes  that 
this  civil  penalty,  when  it  was  proposed, 
was  already  mitigated  to  the  extent 
provided  for  by  the  Enforcement  Policy 
(25  percent  mitigation  as  a  result  of  the 
Licensee's  promptly  reporting  the 
incident  to  NRC).  NRC  does  not  believe 
the  Licensee  has  introduced  any 
information  that  NRC  was  not  aware  of 
and  did  not  take  into  account  in 
proposing  the  $7,500  civil  penalty. 

NRC  Conclusion 

In  conclusicn.  NRC  does  not  believe 
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the  Licensee  has  provided  any 
information  that  warrants  modification 
of  the  proposed  civil  penalty.  NRC 
concludes  that  the  violations  that  led  to 
the  proposed  civil  penalty  occurred  as 
stated  m  the  original  Notice,  that  the 
violations  were  appropriately  classified 
at  Severity  Level  I  and  that  the 
proposed  civil  penalty  of  $7,500  was 
appropriate  given  the  seriousness  of  the 
resultant  radiation  exposures. 
Consequently,  the  proposed  $7,500  civil 
penalty  should  be  imposed  by  Order. 
(FR  Doc.  91-478  Filed  1-8-91;  8:45  am] 
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I  Docket  No.  030-03465;  UccnM  No.  48- 
09643-1S;EA  90-098] 

University  of  Wisconsin— Madison; 
Order  Imposing  Civil  Monetary 
Penalties 

I 

The  University  of  Wisconsin — 
Madison.  Madison,  Wisconsin 
(Licensee)  is  the  holder  of  Byproduct 
Materials  License  No.  48-09843-18 
(license)  initially  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  August  8, 1956.  The 
license  was  most  recently  renewed  on 
February  7, 1989  and  is  due  to  expire  on 
March  31, 1994.  The  license  authorizes 
the  Licensee  to  use  a  variety  of 
byproduct  materials  for  medical  and 
research  applications  at  various 
locations  within  the  University  complex 
in  accordance  with  the  conditions 
specified  therein. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  March  26 
through  May  2. 1990.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  July  25. 1990.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalties  proposed 
for  the  Violations.  The  Licensee 
responded  to  the  Notice  on  September 
24, 1990.  In  its  response,  the  Licensee 
admitted  Violation  LA  of  the  Notice,  but 
argued  that  escalation  of  the  base  civil 
penalty  was  unwarranted;  denied 
Violation  LB  of  the  Notice  in  its  entirety; 
and  admitted  Violation  II  of  the  Notice. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact. 


explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalties  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

rv 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C, 
2282,  and  10  CFR  2.205.  it  is  hereby 
ordered  that: 

The  Licensee  pay  civil  penalties  in  the 
amount  of  $7,500  within  30  days  of  the 
date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director.  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN;  Document  Control 
Desk.  Washington.  DC  20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk,  Washington.  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator.  NRC  Region 
III.  799  Roosevelt  Road,  Glen  Ellyn. 
Illinois  60137, 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  (o  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violation 
LB.  of  the  Notice  referenced  in  Section  II 
above,  and 

(b)  Whether,  on  the  basis  of  such 
violation  and  the  additional  violations 
set  forth  in  the  Notice  of  Violation  that 
the  Licensee  admitted,  this  Order  should 
be  sustained. 


For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 

Deputy  Executive  Director  for  Sucleor 
Materials,  Safety,  Safeguards,  and 
Operations  Support. 

Dated  at  Rockville.  Maryland  this  2ath  day 
of  December  1990. 


.Appendix;  Evaluations  and  Conclusions 

On  Inly  25. 1990.  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  issued  for  violations  identified 
during  an  NRC  inspection  on  March  26 
through  May  2, 1990.  The  University  of 
Wisconsin-Madison  (Licensee)  responded  to 
the  Notice  on  September  24, 1990.  In  its 
response,  the  Licensee  admitted  Violations 
I. A.,  II.A.  and  II.B.  and  denied  Violation  I.B. 
In  addition,  the  Licensee  requested  reduction 
of  the  50  percent  escalation  of  the  base  civil 
Licensee's  requests  are  as  follows: 

/.  Restatement  of  Violation  I. A. 

License  Condition  No.  23  requires,  in  p.irl, 
that  the  Licensee  conduct  its  program  in 
accordance  with  statements,  representations, 
and  procedures  contained  in  the  application 
dated  January  10. 1989. 

The  application  dated  January  10. 1989, 
Attachment  VL  Procedures,  Section  1. 
Operating  Procedures,  requires  that  operating 
procedures  be  established,  in  writing,  and 
Implemented. 

An  operating  procedure  reviewed  and 
approved  by  the  Radiation  Safety  Committee 
in  April  1989,  High  Dose-Rate  Remote 
Aflcrioadfir.  Section  A.2.  requires  that  a 
trained  operator  be  present  during  any  use  of 
the  unit. 

Contrary  to  the  above,  on  two  occasions 
during  the  period  April  1989  through  March 
26. 1990,  the  High  Dose-Rate  Remote 
Afterloader  was  used  to  treat  patients  and  a 
trained  operator  was  not  present. 
Summarv  of  Licensees  Response  to  Violation 
lA. 

The  Licensee  admits  this  violation  occurred 
as  stated.  The  proposed  civil  penalty  was 
escalated  50  percent  for  NRC  identification  of 
the  violation;  however,  the  Licensee  protests 
this  escalation,  and  requests  that,  instead,  the 
base  civil  penalty  be  mitigated  50  percent 
because  it  identified  the  violation  after  the 
civil  incident  occurred. 

The  first  incident  occurred  when  a 
physicist  left  a  nurse  alone  at  the  HDR  unit 
treatment  console  while  a  patient  was 
undergoing  treatment.  The  Licensee  admits 
the  nurse  was  an  untrained  operator.  It 
contends  this  incident  was  identified  by  the 
University  shortly  after  it  occurred  and 
before  the  NRC  inspection.  It  states  the 
physicist  involved  was  informed  this  was 
unacceptable  and  was  not  to  happen  in  the 
future. 

The  Licensee  believes  it  should  not  be  cited 
for  the  second  incident  involving  an 
untrained  operator  because  it  could  not  have 
reasonably  discovered  this  violation  before  it 
occurred.  The  second  incident  occurred  when 
the  physicist  responsible  for  the  treatment 
wa's  called  away  and  left  an  untrained 
dosimetrisi  alone  at  the  HDR  treatment 
control  console.  The  Licensee  contends  the 
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physicist  allowed  the  dosimetnst  to  be  alone 
at  the  control  console  because  he  assumed 
she  had  received  the  required  vendor- 
provided  training  since  he  had  seen  her  name 
on  the  attendance  roster  for  the  training.  In 
fact  the  dosimetnst  had  not  received  this 
training  because  she  was  called  away  for 
other  duties  about  ten  minutes  after  the 
training  began  Another  attendee  signed  the 
dosimetnsi  s  name  to  the  attendance  sheet  on 
the  assumption  ttiat  the  dosimetrisi  would 
return  momentarily 

The  Licensee  notes  that  its  corrective 
action  for  this  violation  includes  revising  the 
training  of  HDR  operators  and  submission  of 
an  amendment  request  setting  forth  new 
requirements.  This  request  was  approved  by 
the  NRC.  The  new  training  requirements  for 
operators  include  4  hours  of  training,  passing 
a  written  exam  and  performing  treatments 
under  the  direct  supen-ision  of  a  trained 
operator. 

The  Licensee  did  not  contest  the  other 
escalation  and  mitigation  factors  originally 
proposed. 

NRC's  Evaluation  of  Licensee's 
Response  to  Violation  \.A. 

The  Licensee's  letter  dated  September  24, 
1990.  states  it  had  identified  the  first  example 
of  the  violation  involving  the  nurse  prior  to 
the  NRC  inspection.  However  it  did  not 
provide  any  documentation  to  support  this 
contention.  During  the  inspection  on  March 
26.  27.  and  26. 1990.  the  NRC  inspectors 
questioned  the  Radiation  Safety  Officer  as  to 
whether  any  incidenis.  other  than  the  two 
reported  misadministrations  which  initiated 
the  special  inspection  documented  in  NRC's 
letter  dated  May  21. 1990.  and  occurred  with 
the  use  of  the  HDR  unit.  The  Radiation  Safety 
Officer  denied  any  other  incidfnts  had 
occurred. 

During  the  inspection,  on  March  28, 1990,  a 
dosimetrisi  mentioned  the  first  incident 
involving  the  nurse  and  the  inspectors  made 
an  inquiry  into  the  event.  During  a  telephone 
inlerview  with  the  inspector  on  .April  2. 1990, 
the  nurse  was  asked  whether  she  had 
mentioned  this  incident  to  the  Chief  Physicist 
Dr.  Pallwal.  or  to  anyone  else.  She  stated  she 
could  not  recall  informing  her  supervisors  of 
this  incident,  but  apparently  did  mention  it  to 
her  peers  t)ecau8e  a  dosimetrisi  lold  the 
inspectors  about  it 

Based  on  the  information  collected  by  the 
inspectors  during  and  after  the  inspection,  it 
appears  that  Licensee  management  as  well  as 
other  ;ihy8icists  who  were  involved  in  the 
program  were  not  aware  of  this  event  or  that 
corrective  actions  were  to  be  taken  Had  the 
Licensee  identified  the  incident  involving  the 
nurse  described  in  the  first  example  of  the 
violation  and  reported  it  to  the  inspectofn  in 
response  to  their  questions  during  the 
inspection  or  reported  it  internally  to 
Radiation  Safety  program  management, 
mitigation  may  have  been  considered. 
However,  no  such  report  or  documentation  of 
the  incident  supporting  the  Licensee's 
contention  that  it  identified  this  violation  was 
given  the  inspectors  during  the  inspection  or 
presented  or  discussed  during  the 
enforcement  conference.  Therefore,  the  NRC 
concludes  that  there  was  insufficient 
information  provided  to  show  that  the 


Licensee  identified  this  event  as  a  violation, 
and.  as  such,  there  was  no  basis  for 
mitigation  of  the  base  civil  penalty 

The  second  example  of  Violation  l.A. 
involved  a  dosimetnst  A  Nucletron  training 
session  attendance  list  indicated  that  eight 
people,  including  this  dosimetrisi.  attended 
the  (raining  session  on  Apnl  13. 1989  Also  m 
attendance  was  the  physicist  who  left  this 
dosimetnst  alone  at  the  treatment  control 
console  on  one  of  the  occasions  indicated  in 
Violation  l.A.  Dunng  the  inspection,  it  was 
learned  that  this  dosimetrisi  was  only  present 
at  the  course  for  approximately  10  minutes 
and  another  attendee  had  signed  the 
dosimetnsl's  name  on  the  attendance  sheet 
on  the  assumption  that  she  would  return 
shortly  and  complete  the  training.  However, 
the  dosimetnsi  did  not  return  and  her  name 
was  not  struck  from  the  attendance  roster 

The  NRC  concludes  that  the  physicist's 
contention  that  he  reasonably  assumed  the 
dosimetrisi  had  completed  the  training,  based 
on  his  recollection  that  the  dosimetnsl's 
name  was  on  an  attendance  roster  for 
training  that  occurred  11  months  prior  to  the 
incident,  is  without  merit.  It  is  clear  that  the 
dosimetrisi  was  not  trained  and  was  left 
alone  at  the  control  panel  by  the  physicist. 
This  was  a  violation  as  set  forth  in  Violation 
l.A.  The  accuracy  of  the  training  list  is  the 
responsibility  of  the  Licensee  and  any 
mistake  regarding  that  list  does  not  justify  or 
mitigate  the  instant  violation.  Moreover,  it  is 
reasonable  to  expect  that  a  person 
supervising  a  cntical  task  such  as  the 
operation  of  the  High  Dose-Rate  Remote 
Afterloader.  would  confirm  that  the 
dosimetrist  was  qualified  prior  to  leaving  the 
person  alone. 

The  NRC  did  not  excalate  or  mitigate  this 
case  on  the  basis  of  corrective  actions 
However  the  Licensee  discussed  its 
corrective  actions  as  an  additional  basis  for 
mitigation  Although  the  Licensee  s  corrective 
actions,  as  submitted  in  the  license 
amendment  request  dated  April  6. 1990  and 
incorporated  as  Amendment  No.  "3  dated 
May  3, 1990.  are  appropnated  and  extensive, 
the  submission  of  this  amendment  was 
initiated  at  the  request  of  NRC  and  therefore 
not  considered  prompt.  NRC  requested  that 
the  Licensee  prepare  an  amendment  to  its 
license  and  provided  specific  information  as 
to  what  the  amendment  should  contain. 
Therefore,  the  NRC  still  concludes  thbi 
neither  escalation  oi  mitigation  is  appropnaie 
under  the  corrective  action  factor. 

//.  Restatemt-n!  of  Violation  I.B. 

License  Condition  No.  23  requires,  in  part, 
that  the  Licensee  conduct  its  program  in 
accordance  with  statements,  representations, 
and  procedures  contained  in  the  application 
dated  lanuary  10, 1989. 

1  The  application  dated  January  10,  1089. 
Attachment  VI.  Procedures,  Section  4. 
Treatment  Time  Calculations,  requires  that 
treatment  time  calculations  be  independently 
venfied. 

Contrary  to  the  above,  during  the  penod 
April  1989  through  March  26. 199a  at  least  35 
treatment  plans  did  not  have  the  treatment 
time  calculations  verified 

2.  The  application  dated  January  10.  1989. 
Attachment  VI.  Procedures.  Section  1, 


Operiiting  Procedures,  requires  that  operating 
procedures  l)e  established,  in  writing,  and 
implemented 

An  operating  procedure  revn^wed  and 
approved  by  the  Radiation  Safety  Committee 
in  Apnl  1989.  High  Dose-Rate  Remote 
Aftedoader.  Section  C  lb.,  requires  that  the 
treatment  plan  be  reviewed  by  a  second 
person  to  check  for  possible  errors 

Contrary  to  the  aliove.  dunng  the  period 
April  1989  through  March  26.  1990.  at  least  35 
treatment  plans  were  not  reviewed  by  a 
second  person  to  check  for  possible  errors. 

Summary  of  Licensee  s  Response  to  Violation 
IB 

The  Licensee  denies  the  violation  and 
alleges  thai  the  NRC  does  not  have 
regulations  or  guidance  documents 
establishing  the  requirements  for  operation  of 
an  HDR  unit  The  Licensee  asserts  that  the 
treatment  time  calculations  were 
independently  venfted  and  the  treatmeni 
plan  revnewed  by  a  second  pierson  to  check 
for  possible  errors  during  preparation  of  the 
treatment  card  when  a  physicist  watched  a 
dosimetrist  work  up  the  treatment  plan 

The  Ijcensee  claims  the  dosimetrist  were 
trained  and  capable  of  prepanng  HDR 
treatment  plans  wholly  on  their  own  and  that 
the  physicist  obsening  their  treatment  plan 
preparation  was  simultaneously  performing 
the  required  independent  venfication  of  the 
treatmeni  time  calculations  and  was  checking 
for  possible  emirs 

Until  (he  first  misadministration  occurred 
on  February  7. 1990.  the  Licensee  claimed  it 
eKprcised  reasonable  care  in  executing  an 
independent  venfication  of  treatment  pUn 
parameters.  After  this  first  misadministratiun. 
the  Licensee  instituted  a  "functionally 
independent"  verification  procedure  in  which 
a  second  physicist  working  alone  checked  the 
plan 

NRC  s  Evaluation  of  Licensee's  Response  to 
Violation  LB. 

Contrary  to  the  Licensee's  assertion  that 
NRC  does  not  have  regulations  or  guidance 
documents  for  an  HDR  unit,  it  should  be 
noted  that,  on  February  20.  1986  NRC  issued 
Policy  and  Guidance  Directive  PC  86-4. 
"Information  Required  For  Licensing  Remote 
Afterloading  Devices  "  Enclosure  2  of  this 
Directive  is  routinely  provided  to  Licensees 
upon  request,  in  order  to  assist  in  the 
preparation  of  an  amendment  request  to  add 
authonzation  for  a  remote  afterloading 
device  to  an  existing  license  In  reviewing  the 
University  of  Wisconsin-Madison  License 
Amendment  No  68.  it  is  apparent  that  this 
guidance  document  was  used  to  prepare  the 
Licensee  8  application,  dated  |anuary  10. 
1989.  to  add  the  remote  afterioading  device 
authonzation  tc  its  license  The  formal  of  the 
January  10. 1980  application  shows  a  close 
correlation  with  the  guidance  documeni.  This 
guidance  document  directs  Licensees  to  make 
certain  commitments  m  an  application  for  a 
remote  afterioading  device,  including  a 
commitment  to  independently  verify 
treatment  time  calculations  before  Treatment 
is  begun  (Section  VI  "Operating  Procedures." 
Subilem  A.SI  In  its  application,  dated 
January  10, 1989,  the  Licensee  made  this 
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commitment,  in  accordance  with  the 
guidance. 

Regarding  the  dosimetnsts'  ability  to 
prepare  HDR  treatment  plans  on  their  own, 
the  NRC  inspectors  interviewed  four  of  the 
Licensee's  dosimetnsts  during  the  inspection. 
Three  of  the  four  indicated  discomfort, 
inexperience  and  inadequate  training  for 
their  role  in  HDR  treatment  planning.  The 
fourth  dosimetrist.  who  indicated  her  level  of 
HDR  knowledge  and  expenence  made  her 
comfortable,  was  the  only  one  sent  to 
Nucletron  for  a  dedicated  three  day  training 
session,  instead  of  just  having  had  the  four 
hour  training  session  Nuclefron  conducted 
onsite  at  the  Licensee's  facilities.  Therefore, 
the  NRC  has  concluded  that  three  of  four 
Licensee  dosimetnsts,  by  their  own 
admission,  were  not  qualified  to  prepare  HDR 
treatment  plans  on  their  own.  In  these  cases 
the  physicists  were  providing  assistance  in 
preparing  the  treatment  plan  rather  than  an 
independent  verification.  In  addition,  in  its 
letter,  dated  September  24. 1990,  the  Licensee 
states  ".  .  .  following  the  first 
misadministration,  we  realized  Ihdt  a 
physicist  observing  the  preparation  of  a  plan 
was  not  functionally  independent  and 
established  a  procedure  in  which  a  second 
physicist  working  alone  checked  the  plan. " 

The  NRC  has  concluded  that  the  Licensee's 
argument  justifying  its  interpretation  of 
independent  venfication  of  treatment 
parameters  is  without  merit  and  does  not 
provide  a  basis  for  withdrawing  the  violation. 

///.  NRC  Conclusion 

Based  on  the  information  presented  by  the 
Lcensee  and  evaluated  by  the  NRC,  it  has 
been  concluded  that  the  $7,500  in  civil 
penalties  proposed  by  the  NRC  in  its  July  25, 
1990  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalties  is  justified  and 
should  be  imposed. 

(re  Doc.  91-479  Filed  1-8-91;  8:45  a.m.) 
BiujMa  cooc  rsso-oi-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  National  Critical 
Technology  Panel 

The  National  Critical  Technology 
Panel  will  meet  on  January  25, 1991.  This  % 
meeting  will  be  held  at  the  ofrices  of  The 
Analytic  Sciences  Corporation  (TASC). 
located  at  1101  Wilson  Blvd..  suite  1500, 
Arlington,  Virginia.  The  Panel  will  start 
its  deliberations  at  9  a.m.,  Monday. 
November  19th,  and  will  conclude  its 
activities  at  approximately  5  p  m. 

The  purpose  of  this  Panel  is  to  prepare 
and  submit  to  the  President  a  biennial 
report  on  national  critical  technologies 
on  even-numbered  years.  These  are  to 
be  the  product  and  proce'^s  technologies 
the  Panel  deems  most  critical  to  the 
United  States,  and  shall  not  exceed  30  in 
number  in  any  one  year. 

This  meeting  will  be  closed  to  the 
public  since  discussions  will  take  place 


in  matters  that  are  specifically 
authorized  under  criteria  established  by 
an  Executive  order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy  and  in  fact  properly 
classified  pursuant  to  such  Executive 
order,  according  to  5  U.S.C.  552b.{c)(l). 
Discussions  will  also  envolve  privileged 
information  according  to  5  U.S.C. 
522b.(c)(4). 

For  further  information,  please  call 
Tom  Russell,  at  the  Office  of  Science 
and  Technology  Policy.  Executive  Office 
of  the  President,  (202)  395-5736. 

Dated:  January  3. 1991. 
Damar  W.  HawkiDS, 

Executive  Assistant,  Office  of  Science  and 

Technology  Policy. 

[FR  Doc  91-425  Filed  1-8-fll:  8:45  am) 
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PRESIDENT'S  EDUCATION  POLICY 
ADVISORY  COMMITTEE 

Meeting 

AGENCY:  The  President's  Education 
Policy  Advisory  Committee. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  President's  Education 
Policy  Advisory  Committee  (PEPAC) 
was  formed  under  Executive  Order 
12887  as  amended.  PEPAC  provides  the 
President  with  ongoing  advice  related  to 
education  policy  matters. 

TENTATIVE  AGENDA  ITEMS:  The  tentative 
agenda  for  the  meeting  includes 
consideration  of  a  policy  statement 
related  to  measuring  the  national 
education  goals  and  recommendations 
for  future  education  initiatives, 

DATES:  The  sixth  meeting  of  PEPAC  will 
be  held  on  January  16, 1991. 

ADDRESSES:  The  meeting  is  currently 
scheduled  from  1-4:30  in  room  180  of  the 
Old  Executive  Office  Building. 

FOR  FURTHER  INFORMATION  CONTACT 

Rae  Nelson  at  the  White  Husf  Office  of 
Policy  Development.  The  phone  number 
is  (202)  456-7777.  For  clearance 
purposes,  please  indicate  your  intention 
to  attend  no  less  than  twenty-four  hours 
before  the  meeting.  Please  provide  over 
the  phone  your  date  of  birth  and  name 
as  it  appears  on  your  driver's  license. 
When  entering  the  building,  you  will  be 
required  to  show  picture  identification. 

Roger  B.  Porter, 

Assistant  to  the  President  for  Economic  and 

Domestic  Policy. 

January  3,  1991.  • 

(FR  Doc.  91-426  Filed  l-8-©l;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rtl.  No.  34-28731;  File  No.  SR-NASO-«0- 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealer*,  Inc.;  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  change  Amending  the  Entry  and 
Annual  Fees  Charged  to  Issuers  on  the 
NASDAQ  System 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
on  November  9. 1990  '  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b--4  thereunder,' 
The  proposed  rule  change  amends 
Schedule  D.  part  IV  of  the  Association's 
By-Laws  *  governing  the  entry  and 
annual  fees  charged  to  issuers  whose 
securities  are  included  in  the  NASDAQ 
System. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
28665,  November  30, 1990)  and  by 
publication  in  the  Federal  Register  (55 
FR  50261,  December  5, 1990).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

The  NASD's  current  fee  structure  for 
issuers  under  Schedule  D.  part  IV  of  the 
By-Laws  governing  the  NASDAQ 
System  does  not  distinguish  between 
securities  listed  on  the  NASDAQ 
National  Market  System  ("NASDAQ/ 
NMS"  or  "NMS")  and  securities  that  are 
not  listed  on  NMS  ("Regular  NASDAQ  ") 
(together  referred  to  as  "The  NASDAQ 
Stock  Market ").  The  rule  change 
approved  herein  creates  two  schedules 
for  securities  listed  on  NASDAQ:  one 
for  NMS  issues  and  one  for  Regular 


'  The  NASD  ha«  amended  the  proposed  rule 
change  three  times  since  its  onginal  filing  dale. 
Amendment  No  1.  filed  November  19.  1!>90.  wds 
technical  in  nature  and  changed  the  Article  and 
Sf  rlinn  ciled  in  the  NASD  By  Uws  that  gives  the 
Board  af  Governors  authority  to  amend  Schedules 
to  the  Byljiws  without  membership  approval. 
Amendment  No  2,  submitted  on  December  14. 1990. 
requested  accelerated  approval  of  the  rule  change 
pursuant  to  section  19<b)|2)  of  the  Act.  (See 
discussion  infra  )  Amendment  No  3.  dated 
December  26. 1990,  clarifies  the  language  of  the 
proposed  rule  change  by  making  particular 
modifications  to  the  text  of  the  proposed  rule.  It 
does  not  alter  the  substance  of  the  proposal. 

•  15  U.S.C.788(b)(l  1(1982). 

»  17  CFR  240.196-4  (1989). 

«  NASD  Secuntiei  Dealen  Manual.  Cat  ^  IBl  1- 
lli. 


Federal  Register  /  Vol.  56,  No.  6  /  Wednesday.  January  9,  1991  /  Notices 


907 


NASDAQ  issues  and  adjusts  the  fees 
charged  for  both  types  of  issues.  With 
the  continued  growth  of  the  NASDAQ 
Stock  Market  *  in  the  last  decade,  and 
especially  the  growth  in  the  quality  and 
competitiveness  of  the  NMS,  this 
bifurcation  and  adjustment  of  the  issuer 
fee  structure  is  both  necessary  and 
appropriate.  The  Commission  believes 
that  the  NASD's  amendments  to  the 
issuer  fee  structure  are  both  fair  and 
reasonable.  The  NMS  inclusion  and 
maintenance  requirements  are 
significantly  more  rigorous  than  the 
requirements  for  Regular  NASDAQ;  they 
are  comparable  to  the  listing  standards 
of  the  national  securities  exchanges. 
Changes  to  the  issuer  fee  structure  will 
compensate  the  NASD  for  the  additional 
expense  and  responsibility  it  incurs  in 
connection  with  the  enforcement  of 
these  requirements  and  reasonably  and 
fairly  reflect  the  costs  Inherent  in  the 
NASD's  continuing  improvement  of  the 
NASDAQ  Stock  Market. 

In  addition  to  the  bifurcation  of  the 
fee  structure,  the  NASD  proposal 
amends  part  IV  of  Schedule  D  to  require 
the  payment  of  a  new  on-refundable 
$1,000  processing  fee,  which  will  be 
credited  against  the  applicant  issuer's 
minimum  entry  fee  for  application  to 
both  the  NMS  and  Regular  NASDAQ. 

The  proposed  rule  change  will  also 
add  a  provision  allowing  the  waiver  of 
entry  and  annual  fees  for  both  NMS  and 
Regular  NASDAQ  applicants  if,  in  the 
discretion  of  the  Board  of  Governors  or 
its  designee,  such  a  waiver  is  justified.* 
The  NASD  has  represented  ^  that  in 
utilizing  its  waiver  authority  for  any 
portion  of  the  fees,  the  NASD  will 
consider,  but  not  limit  itself  to,  the 
following  factors  where  the  imposition 
of  the  fee  would  be  inequitable  under 
the  circumstances:  (1)  Whether  the  issue 
presently  trades  in  Regular  NASDAQ 
and  is  seeking  NMS  inclusion;  (2) 


»  See  NASD  Press  Release,  "NASDAQ  Grows 
Fivefold  in  the  19808."  December  29, 1989  In  1981. 
NASDAQ  had  an  annual  share  volume  ot  7.8  billion 
shares  tiaded.  In  1988.  total  volcme  for  the  year  was 
Jl  billion  shares  traded.  In  1989.  total  volume  for  the 
year  was  33.5  billion  shares  traded.  NASDAQ  grew 
In  this  lime  period  to  become  the  second  largest  US 
securities  marketplace,  after  the  New  York  Stock 
Exchange. 

•  When  the  current  waiver  provisions  were 
adopted,  virtually  all  situations  where  a  waiver 
might  be  (ustified  fell  into  the  standard  categories 
covered  by  the  provisions.  The  NASD  has 
increasingly  found  situations  In  which  granting  a 
waiver  Is  justified  but  not  permitted  by  the  current 
provisions.  The  proposed  waiver  would  allow  the 
NASD  more  flexibly  to  waive  fees  on  a  cese-by- 
case  basis  in  situations  which  are  not  precisely 
covered  by  the  waiver  provisions  currently  in  effed 
Of  where  other  unforeseen  considerations  might 
warrant  a  waiver. 

'  See  letter  from  Suzanne  E.  Rolhwell.  Associate 
General  Counsel.  NASD,  to  Kathenne  England. 
Branch  Chief  SEC  dated  January  2. 1991. 


whether  the  entity  seeking  an  NMS 
listing  has  resulted  from  a  business 
combination  where  one  or  more  of  the 
predecessor  companies  were  previously 
listed  on  Regular  NASDAQ  or  the  NMS; 
(3)  whether  the  company  has  other 
issues  already  trading  in  the  NMS;  (4) 
whether  the  company  was  previously 
fisted  In  the  NMS;  and  (5)  other 
information  deemed  material  to  the 
company's  listing  appfication. 

Finally,  in  view  of  the  proposed 
changes  to  the  fee  structure  for  NTvlS 
and  Regular  NASDAQ,  the  NASD  is 
proposing  to  eliminate  the  current 
section  entitled  "Interim  Inclusion  Fee." 
The  interim  inclusion  fee  has  provided  a 
means  for  new  issues  seeking  listing  on 
a  national  securities  exchange  to  be 
listed  on  the  NASDAQ  Stock  Market  on 
an  interim  basis.  Any  need  for  a  reduced 
fee  for  interim  inclusion  of  a  security 
can  now  be  accommodated  through  the 
proposed  entry  fee  waiver  provision. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  sections 
15A{b)  (5)  and  (6).«  Section  15A(b)(5) 
requires,  in  part  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  using  any  system  which  the 
NASD  operates.  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
NASD's  rules  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  that  the  rules  not  be  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
The  Commission  believes,  for  the 
reasons  mentioned  above,  that  the 
proposed  rule  change  satisfies  these 
statutory  requirements. 

Additionally,  the  Conunission  finds 
good  cause  pursuant  to  section  19(b)(2) 
of  the  Act  for  approving  the  proposed 
rule  change  prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register.  The 
NASD's  budget  year  begins  on  January 
1, 1991.  The  issuer  fees  to  be  collected 
pursuant  to  the  amendment  to  Schedule 
D  of  the  Association's  By-Laws, 
proposed  herein,  from  the  principal 
source  of  revenue  for  the  NASD's 
marketing  operations  for  the  year  1991. 
Accelerated  effectiveness  of  this  rule 
change  would  allow  the  Association  to 
fund  its  budgeted  marketing  operations 
without  the  disruption,  including 
possible  interruption  in  operations,  that 
would  occur  if  the  expected  revenue 
stream  were  delayed. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.* 

Dated:  January  2. 1991. 
Mar^ret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  91-370  Filed  l-«-91;  8:45  amj 
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(Fin  No.  0-113071 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Usting;  Global 
Natural  Resources,  Inc^  Common 
Stock,  11.00  Par  Value 

lanuary  3.  1991. 

Global  Natural  Resources.  Inc. 
("Company")  has  filed  an  appUcation 
with  the  Securities  and  Exchange 
commission  ("Commission")  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12d2-2(d) 
promulgated  thereunder  to  withdraw  the 
above  specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following:  As  of  the  opening  of  business 
on  December  20. 1990,  the  Company's 
common  stock  commenced  trading  on 
the  New  York  Stock  Exchange.  Inc. 
("N'YSE*')  and  concurrently  therewith 
such  stock  was  suspended  from  trading 
on  the  Amex. 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  Amex. 
The  company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock. 

Any  interested  person  may.  on  or 
before  January  25. 1991.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 


•  IS  U.aC  r80-3  (1982). 


•  17  CFR  200.30-J(»((121  (1989) 
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Bfter  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  ihe  CommiMion.  by  thu  Divigioi)  of 
Market  R«f;ut4i(ion.  punoant  to  d<>ieMa(e<J 
authority. 
loMthao  C.  Katx. 
Secretory. 

\Vn  Doc.  91-3fle  Filed  l-»-«1.  ••46  am) 
BILLMQ  COOC  ni«-01-4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
I  Summary  Itotica  No.  PE-91-1 1 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dtepoeltions  of 
Petitions  Issued 

AOtltCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKm:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SuatMUiiY:  Pursuant  to  FAA's 
rulentaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFK  part 
11).  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
speciHed  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  Intended  to  affect  the  legal  status  of 
any  petitions  or  its  Pinal  disposition. 
DATts:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  28. 1991. 
AOOWHWS.  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel.  Attn:  Rule  Docket  (AGC-10). 

Petition  Docket  No 800 

Independence  Avenue,  SW.. 
Washington.  DC  205»1. 

The  petition,  any  comments  received, 
and  a  copy  of  any  Tinal  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591:  telephone  (202) 
287-3132. 

Fon  RMrrHCR  MronMATtON  contact: 

Miss  lean  Casciano,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 


Administration,  800  Indppend'^nce 
Avenue,  SW  .  Washington.  DC  ZO^m. 
telephone  (202)  267-fl«83. 

This  notice  Is  published  pursuant  to 
paragruphs  (c),  (e).  and  (g)  of  S  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC  on  |anu«ry  2. 
1991. 
D«nis«  Dunahu«  Itall, 

Manofier.  Prugrom  Mu/iagnment  Staff,  Office 
of  the  Chief  Counspl. 

Petitions  for  Exemption 

Docket  No.:  26213. 

Petitioner  California  Department  of 
Forestry  and  Fire  Protection.  

Sections  of  the  FAR  Affected  14  CFR 
91.119(b)  and  (c). 

Description  of  Relief  Sousht:  To  allow 
petitioner  to  operate  aircraft  below  500 
feet  but  in  no  case  lower  than  100  feet  of 
any  person,  vessel,  vehicle,  or  structure. 
Such  operation  would  be  used  in 
wildlife  suppression,  forest  pest  control, 
and  reseeding. 

Docket  No..  2S381. 

Petitioner  Eastern  Metro  Express,  Inc. 

Sections  of  the  FAR  Aff>-(ted- 14  CFR 
l,15.293(b)  andl35.297(aj 

Description  of  Relief  Sought:  To  allow 
petitioner's  pilots  in  command  to  receive 
an  annual  instrument  profjcienry  check 
and  a  8-month  pnificienry  check  in  an 
approved  simulator.  Additionally,  to 
allow  petitioner's  seconds  in  command 
to  alternate  every  other  Instrument 
proficiency  check  in  an  approved 
simulator. 

Docket  No.:  28405. 

Petitioner  AMR  Combs.  

Sections  of  the  FAR  Affected:  14  CFR 

135.157(b)(2)(ii). 

Description  of  Relief  Sought-  To  allow 
petitioner  to  operate  its  pressurized 
aircraft,  capable  of  safely  descending  to 
15.000  feet  MSL  within  4  minutes,  with  a 
10-minute  oxygen  supply  instead  of  a  30- 
minule  oxygen  supply  or  to  comply  with 
the  requirement  of  5  135.157(a)  in  the 
j-vent  of  a  loss  of  cabin  pressure  and 
descent  below  15.000  feet  MSL  is  not 
possible  bused  on  planned  route  of 
fliSht. 

Docket  No.:  022NM. 

Petitioner  MarkAir.  

Sections  of  FAR  Affected:  14  CFR 
25.857(b)(1). 

Description  of  Relief  Sought-  To  allow 
certification  and  operation  of  two  de 
Havilland  DHC-8-311  airplanes  in 
certain  combination  passenger/cargo 
configurations  without  providing 
fireRghting  access  into  the  cargo 
compartments. 

Dispositions  of  Petitions 

£>ocAe/A'oj  25351. 


Petitioner  USAir. 

Sections  of  FAR  Affected  14  CFR 
121.371(a)  and  121.378. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5005A.  which  allows  petitioner  to  utilize 
certain  foreign  equipment  manufacturers 
and  related  repair  facilities  to  perform 
maintenance,  and  alterations  on  the 
components,  parts,  and  appliances  that 
are  produced  by  such  manufacturers, 
which  are  used  on  the  BAe-146.  B737. 
ME>-«0,  F-28,  F-100.  and  8767  aircraft 
operated  by  petitioner. 

Grant  December  19.  1990,  Exemption 
No.  5005B 

Docket  No.:  26199.  I 

Petitioner  Crow  Executive  Air 
Charter.  Inc. 

Sections  of  FAR  Affected  14  CFR 
43.3(g). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  appropriately 
trained  pilots  employed  by  petitioner  to 
perform  the  preventive  maintenance 
function  of  removing  and  replacing 
passenger  seats  in  its  aircraft. 

Denial,  December  26,  1990,  Exemption 
No.  5263. 
\Y9.  Doc.  91-408  Filed  1-8-91;  &45  am) 

BiLLINtt  COOC  4Sia-U-lfl 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

I  Supplamant  to  Department  CIrcutar— 
Public  Debt  Seriea— Na  35-tO) 

Treasury  Notes,  Series  AH-1992 

December  27. 1990. 

The  Secretary  announced  on 
December  26. 199a  that  the  interest  rate 
on  the  notes  designated  Series  AH-1992, 
described  in  Department  Circular — 
Public  Debt  Series— No.  35-90  dated 
December  20, 1990.  will  be  7'/*  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7y4  percent  per  aruium. 
Garald  Murphy, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  91-384  Filed  1-8-81;  8:45  am) 

BtLLINa  COOe  MKMO-M 


Office  of  the  Secretary 

I  Supplement  lo  Oapartment  CIreular— 
PubHc  Debt  Sarlee-Na  38-M) 

Treasury  Notes,  Series  0-1994 

December  28, 1990. 

The  Secretary  announced  on 
December  27. 199a  that  the  interest  rate 
on  the  notes  designated  Series  Q-1994, 
described  in  Department  Circular^- 


Federal  Regiater  /  Vol.  56.  No.  6  /  Wednesday.  January  9,  1991  /  Notices 


909 


Public  Debt  Series— No.  36-90  dated 

December  20, 1990.  will  be  7%  percent. 

Interest  on  the  notes  will  be  payable  at 

the  rate  of  7Vs  percent  per  annum. 

Gerald  Murphy, 

Fiscal  .^ssislcnt  Secretary. 

[FR  Doc.  91-385  Filed  1-8-91;  8:45  am) 

BILUNO  CODE  ai&-40-M 


Internal  Revenue  Service 
(Delegation  Order  No.  236] 

Delegation  of  Authority;  Examination 
Case  Managers 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  new  delegation  order 

authorizes  Examination  case  managers 
limited  settlement  authority  with  respect 
to  rollover  and  recurring  issues  in  the 
Coordinated  Examination  Program.  It 
also  authorizes  case  managers  to 
execute  closing  agreements  and  Forms 
870AD  to  effect  any  final  settlement 
with  respect  to  any  rollover  or  recurring 
issue. 

EFFECTIVE  DATE:  November  7,  1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Harry  E.  Lebedun,  EX :C;C,  room  2132, 
1111  Constitution  Avenue.  NW. 
Washington,  DC  20224,  202-566-6158 
(not  a  toll-free  call). 

The  authority  vested  in  the 
Commissioner  of  the  Internal  Revenue 
by  Treasury  Order  Nos.  150-04, 15009 
and  150-10  and  the  authority  contained 
in  26  U.S.C.  7121  is  hereby  delegated  as 
follows: 

1.  All  District  Directors,  Examination 
division  chiefs,  Examination  branch 
chiefs,  and  Examination  case  managers 
are  delegated  discretionary  authority 
under  section  7121  of  the  Internal 
Revenue  Code  to  accept  settlement 
offers,  regardless  of  the  amount  of 
liability  sought  to  be  compromised,  with 
respect  to  rollover  and  recurring  issues 
in  coordinated  Examination  Program 
cases  where  a  settlement  on  the  merits 
has  been  effected  by  Appeals  with 
respect  to  the  same  taxpayer  in  a 
previous  tax  period.  Prior  to  finalization. 
the  proposed  settlerrent,  together  with 
any  related  closing  agreement  or  Form 
870AD,  shall  be  substantively  reviewed 
and  approved  by  the  appropriate  branch 
chief  within  the  Examination  function. 

2.  For  purposes  of  this  delegation  of 
limited  settlement  authority,  the  terms 
"rollover"  and  "recurring"  issues  are 
defined  as  follows; 

(a)  A  "rollover"  issue  involves  an 
adjustment  arising  from  the  same  legal 
issue  in  the  same  transaction  or  taxable 


event  and  impacts  more  than  one  tax 
period.  For  example,  the  rate  of 
amortization  or  depreciation  of  an  asset, 
bad  debt  losses,  basis  and  inventory 
adjustments  and  the  like,  when  related 
to  the  same  transaction  and  which  affect 
future  lax  periods,  would  be  susceptible 
to  case  manager  settlement  where  a 
settlement  on  the  merits  has  been 
reached  in  Appeals  in  a  previous  tax 
period  with  respect  to  the  same 
taxpayer. 

(b)  A  "recurring"  issue  involves  an 
adjustment  arising  from  the  same  legal 
issue  in  a  separate  transaction  or  a 
repeated  taxable  event  in  which  the 
taxpayer  advances  the  same  legal 
position  with  respect  to  such  similar 
transaction  or  repeated  taxable  event  as 
advanced  by  such  taxpayer  in  a  prior 
tax  period.  For  example,  the  method  of 
depreciation  with  respect  to  similar 
assets,  the  use  of  the  same  accounting 
method  with  respect  to  similar 
transactions,  the  annual  computation  of 
such  deductions  as  depletion,  the 
computation  of  certain  lax  credits  and 
the  like,  when  advanced  by  the  same 
taxpayer  in  later  tax  periods  would  be 
susceptible  to  case  manager  settlement 
where  a  settlement  on  the  merits  has 
been  reached  by  Appeals  in  a  previous 
tax  period  with  respect  to  the  same 
taxpayer. 

3.  No  settlement  shall  be  effected 
unless  the  following  factors  are  present 
in  the  tax  year  currently  under 
Examination  jurisdiction; 

(a)  The  facts  surrounding  a 
transaction  or  taxable  event  in  the  tax 
period  under  examination,  including  the 
relative  amounts  at  issue,  are 
substantially  the  same  as  the  facts  in  the 
settled  period 

(h)  The  underlying  issue  must  have 
been  settled  on  its  merits  independently 
of  other  issues  in  a  previous  tax  period 
by  Appeals. 

(c)  The  legal  authority  relating  to  such 
issue  must  have  remained  unchanged. 

(d)  The  issue  must  have  been  settled 
in  Appeals  with  respect  to  the  same 
taxpa>er  (including  consolidated  and 
unconsolidated  subsidiaries)  in  a 
previous  tax  period. 

4.  .Ml  District  Directors,  Examination 
division  chiefs.  Examination  branch 
chiefs,  and  Examination  case  managers 
are  delegated  authority  to  execute 
closing  agreements  and  the  Form  870AD 
in  order  to  effect  any  final  settlement 
reached  with  respect  to  any  rollover  or 
recurring  issue  in  a  Coordinated 
Examination  Program  case. 

5.  The  authority  delegated  in  this 
Order  may  not  be  redelegated. 

6.  The  authority  contained  in  this 
Order  is  intended  to  supplement  the 


authority  contained  in  Delegation  Order 

No.  97  (as  amended). 

Dated  November  7, 1990. 
Michael  |.  Murphy, 
Senior  DepiHy  Commissioner 
\VTH  Doc.  91-383  Filed  1-8-61;  845  am} 

BIUJNQ  CODE  tt3»-01-li 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

(Notice  No.  707] 

Commerce  In  Explosives;  Ust  of 
Explosive  Materials 

Pursuant  to  the  provisions  of  section 
841(d)  of  title  18.  United  States  Code, 
and  27  CFR  55  23,  the  Director,  Bureau  of 
Alcohcl,  Tobacco  and  Firearms,  must 
publish  and  revise  at  least  annually  in 
the  Federal  Register  a  list  of  explosives 
determined  to  be  within  the  coverage  of 
18  U.SC.  chapter  40,  Importation. 
Manufacture.  Distribution  and  Storage 
of  Explosive  Matenais.  This  chapter 
covers  not  only  explosives,  but  also 
blasting  agents  and  detonators,  all  of 
which  are  defined  as  explosive 
materials  in  section  &4Hc)  of  title  18. 
United  States  Code  Accordingly,  the 
following  is  the  1991  List  of  Explosive 
Materials  subject  lo  regulation  under  18 
U.S.C.  chapter  40.  which  includes  both 
the  list  of  explosives  (including 
detonators)  required  to  be  published  in 
the  Federal  Register  and  blasting  agents. 
The  list  IS  intended  lo  also  include  any 
and  all  mixtures  containing  any  of  the 
materials  in  the  list.  Materials 
constituting  blasting  agents  are  marked 
by  an  asterisk.  While  the  list  is 
comprehensive,  it  is  not  all  inclusive. 
The  fact  that  an  explosive  material  may 
not  be  on  the  list  does  not  mean  that  it  is 
not  within  the  coverage  of  the  law  if  it 
otherwise  meets  the  statutory 
definitions  in  section  841  of  tiile  18. 
United  States  Code.  Explosive  materials 
are  listed  alphabetically  by  their 
common  names  followed  by  chemical 
names  and  synonyms  in  brackets.  This 
revised  list  supersedes  the  List  of 
Explosive  Materials  dated  January  12. 
1990,  (53  FR  52561)  and  will  be  effective 
as  date  of  publication  in  the  Federal 
Register 

List  of  Explosive  .Materials 

A 

Acetylides  of  heavy  metals. 
Aluminum  containing  polymeric 

propellent. 
Aluminum  ophorile  explosive. 
Amalex. 
Amatol. 
Ammonal. 
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Ammonium  nitrate  explosive  mixtures 
(cap  sensitive). 

*  Ammonium  nitrate  explosive  mixtures 

(non  cap  sensitive). 
Aromatic  nitro-compound  explosive 

mixtures. 
Ammonium  perchlorate  having  particle 

size  less  than  15  microns. 
Ammonium  perchlorate  composite 

propellant. 
Ammonium  picrate  (picrate  of  ammonia. 

Explosive  D). 
Ammonium  salt  lattice  with 

isomorphously  substituted  inorganic 

salts. 

*  ANFO  (ammonium  nitrate-fuel  oil). 

B 

Baratol. 
Baronol. 
BEAF  (1,  2-bi8  (2.  2-difluoro-2- 

nitroacetoxyethane)). 
Black  powder. 
Black  powder  based  explosive  mixtures. 

*  Blasting  agents,  nitro-carbo-nitrates, 
including  non  cap  sensitive  slurry  and 
water-gel  explosives. 

Blasting  caps. 

Blasting  gelatin. 

Blasting  powder. 

BTNEC  (bis  (trinitroethyl)  carbonate). 

BTNEN  [bis  (trinitroethyl)  nitramine). 

BTTN  [1,2.4  butanetriol  trinitrate). 

Butyl  tetryl. 

C 

Calcium  nitrate  explosive  mixture. 
Cellulose  hexanitrate  explosive  mixture. 
Chlorate  explosive  mixtures. 
Composition  A  and  variations. 
Composition  B  and  variations. 
Composition  C  and  variations. 
Copper  acetylide. 
Cyanuric  triazide. 

Cyclotrimethylenetnnitramine  (RDX). 
Cyclotetramethylenetetranitramine 

(HMX). 
Cyclonite  (RDX). 
Cyclotol. 


DATB  (diaminotrinitrobenzene). 

DDNP  (diazodinitrophenol). 

DEGDN  (diethyleneglycol  dinitrate). 

Detonating  cord. 

Detonators. 

Dimethylol  dimethyl  methane  dinitrate 

composition. 
Dinitroethyleneurea. 
Dinitroglycerine  (glycerol  dinitrate). 
Dinitrophenol. 
Dinitrophenolates. 
Dinitrophenyl  hydrazine. 
Dinitroresorcinol. 
Dinitrotoluene-sodium  nitrate  explosive 

mixtures. 
DIP  AM. 

Dipicryl  sulfone. 
Dipicrylamine. 


DNDP  (dinitropentano  nitrile). 
DNPA  (2,2-dinitropropyl  acrylate). 
Dynamite. 


EDDN  (ethylene  diamine  dinitrate). 

EDNA. 

Ednatol. 

EDNP  (ethyl  4,4-dinitropentanoate). 

Erythritol  tetranitrate  explosives. 

Esters  of  nitro-substituted  alcohols. 

EGDN  (ethylene  glycol  dinitrate). 

Ethyl-tetryl. 

Explosive  conitrates. 

Explosive  gelatins.  ' 

Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and 

hydrocarbsons. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  nitro 

bodies. 
Explosive  mixtures  containing  oxygen 

ri'leasing  inorganic  salts  and  water 

insoluble  fuels. 
Explosive  mixtures  containing  oxygen 

releasing  inorganic  salts  and  water 

soluble  fuels. 
Explosive  mixtures  containing 

sensitized  nitromethane. 
Explosive  mixtures  containing 

tetranitromethane  (nitroform). 
Explosive  nitro  compounds  of  aromatic 

hydrocarbons. 
Explosive  organic  nitrate  mixtures. 
Explosive  liquids. 
Explosive  powders. 


Fulminate  of  mercury. 
Fulminite  of  silver. 
Fulminating  gold. 
Fulminating  mercury. 
Fulminatmg  platinum. 
Fulminating  silver. 


Gelatinized  nitrocellulose. 
Gem-dinitro  aliphatic  explosive 

mixtures. 
Guanyl  nitrosamino  guanyl  tetrazene. 
Guanyl  nitrosamino  guanylidene 

hydrazine. 
Guncotton. 

H 

Heavy  metal  azides. 

Hexanite. 

Hexanitrodiphenylamine. 

Hexanitrostilbene. 

Hexogen  (RDX). 

Hexogene  or  octogene  and  a  nitrated  N- 

methylaniline. 
Hexolites. 
HMX  {cyclo-l,3,5,7-tetramethylene- 

2.4.6,8-tetranitramine;  Octogen). 
Hydrazinium  nitrate/hydrazine/ 

aluminum  explosive  system. 
Hydrazoic  acid. 


Igniter  cord. 


Igniters. 

Initiating  tube  systems. 


KDNBF  (potassium  dinitrobenze- 

furoxane). 


Lead  azide. 

Lead  mannite. 

Lead  mononitroresorcinate. 

Lead  picrate. 

Lead  salts,  explosive. 

Lead  styphnate  [styphnate  of  lead,  lead 

trinitroresorcinate). 
Liquid  nitrated  polyol  and 

trimethylolethane. 
Liquid  oxygen  explosives. 

M 

Magnesium  ophorite  explosives. 

Mannitol  hexanitrate. 

MDNP  (methyl  4.4-dinitropentanoate). 

MEAN  (monoethanolamine  nitrate). 

Mercuric  fulminate. 

Mercury  oxalate. 

Mercury  tartrate. 

Metriol  trinitrate. 

Minol-2  (40%  TNT,  40%  ammonium 

nitrate,  20%  aluminum). 
MMAN  (monomethylamine  nitrate): 

methylamine  nitrate. 
Mononitrotoluene-nitroglycerin  mixture. 
Monopropellants. 

N 

NIBTN  (nitroisobutametriol  trinitrate). 

Nitrate  sensitized  with  gelled 

nitroparaffin. 
Nitrated  carbohydrate  explosive. 
Nitrated  glucoside  explosive. 
Nitrated  polyhydric  alcohol  explosives. 
Nitrates  of  soda  explosive  mixtures. 
Nitnc  acid  and  a  nitro  aromatic 

compound  explosive. 
Nitric  acid  and  carboxylic  fuel 

explosive. 
Nitric  acid  explosive  mixtures. 
Nitro  aromatic  explosive  mixtures. 
Nitro  compounds  of  furane  explosive 

mixtures. 
Nitrocellulose  explosive. 
Nitroderivative  of  urea  explosive 

mixture. 
Nitrogelatin  explosive.  ' 

Nitrogen  trichloride. 
Nitrogen  tri-iodide. 
Nitroglycerine  (.NG.  RNG.  nitro.  glyceryl 

trinitrate,  trinitroglycerine). 
Nitroglycide. 
Nitroglycol  (ethvlene  glycol  dinitrate. 

EGDN). 
Nitroguanidine  explosives. 
Nitroparaffins  Explosive  Grade  and 

ammonium  nitrate  mixtures. 
Nitronium  perchlorate  propellant 

mixtures. 
Nitrostarch. 
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Nitro-substituted  carboxylic  acids. 
Nitrourea. 

O 

Octogen  (HMX). 

Octol  (75  percent  HMX.  25  percent 

TNT). 
Organic  amine  nitrates. 
Organic  nitramines. 


PBX  (RDX  and  plasticizer). 

Pellet  powder. 

Pentrinite  composition. 

Pentolite. 

PYX  (2,6-bis(picr>lamino)-3.5- 

dinitropyridine. 
Perchlorate  explosive  mixtures. 
Peroxide  based  explosive  mixtures. 
PETN  (nitropentaerythrite, 

pentaerythrite  tetranitrate, 

pentaerythritol  tetranitrate). 
Picraraic  acid  and  its  salts. 
Picramide. 

Picrate  of  potassium  explosive  mixtures. 
Picratol. 
Picric  acid  (manufactured  as  an 

explosive). 
Picryl  chloride. 
Picryl  fluoride. 
PLX  (95%  nitromethane,  5% 

ethylenediamine). 
Polynitro  aliphatic  compounds. 
Polyolpolynitrate-nitrocellulose 

explosive  gels. 
Potassium  chlorate  and  lead 

sulfocyanate  explosive. 
Potassium  nitrate  explosive  mixtures. 
Potassium  nitroaminotetrazole. 

R 

RDX  (cyclonite,  hexogen,  T4,  cyclo- 
l,3,5.-trimethylene-2.4,6,-trinitramine: 
hexahydro-l,3,5-tnnitro-S-triazine). 

Safety  fuse. 

Salts  of  organic  amino  sulfonic  acid 
explosive  mixture. 

Silver  acetylide. 

Silver  azide. 

Silver  fulminate. 

Silver  oxalate  explosive  mixtures. 

Silver  styphnate. 

Silver  tartrate  explosive  mixtures. 

Silver  tetrazene. 

Slurried  explosive  mixtures  of  water, 
inorganic  oxidizing  salt,  gelling  agent, 
fuel  and  sensitizer  (cap  sensitive). 

Smokeless  powder. 

SodatoL 

Sodium  amatol. 

Sodium  azide  explosive  mixture. 

Sodium  dinitro-ortho-cresolate. 

Sodium  nitrate-potassium  nitrate 
explosive  mixture. 

Sodium  picramate. 

Squibs. 

Styphnic  acid  explosives. 


Tacot  (tetranitro-2,3,5,G-dibcnzo 
l,3a,4.6a-tetrazapentalene). 


TATB  (triaminotrinitrobenzene). 
TEGDN  (triethylene  glycol  dinitrate). 
Tetrazene  (tetracene,  telrazine,  1(5- 

tetrazolyl)-4-guanyl  tetrazene 

hydrate). 
Tetranitrocarbazole. 
Tetryl  (2,4,6  tetranitro-N-methyianilinei. 
Tetrytol. 
Thickened  inorganic  oxidizer  salt 

slurried  explosive  mixture. 
TMETN  (trimethylolethane  trinitrate). 
TNF>F  (trinitroethyl  formal). 
TNEOC  (trinitroethylorthocarbonate). 
TNEOF  (trinitroethyl  orthoformate) 
TNT  [trinitrotoluene,  trotyl,  trilite. 

triton). 
Torpex. 
Tridite. 
Tnmethylol  ethyl  methane  trinitrate 

composition. 
Trimethylolthane  trinitrate- 

nitrocellulose. 
Trimonite. 
Trinitroanisole. 
Trinitrobenzene. 
Trinitrobenzoic  acid. 
Trinitrocresol. 
Trinitro-meta-cresol. 
Trinitronaphthalene. 
Trinitrophenetol. 
Trinitrophloroglucinol. 
Trinitroresorcinol. 
Tritonal. 

U 

Urea  nitrate. 

IV 

Water  bearing  explosives  havmg  salts  of 
oxidizing  acids  and  nitrogen  bases, 
sulfates,  or  sulfamates  (cap  sensitive). 

VVater-in-oil  emulsion  explosive 
compositions. 

a: 

Xanthamonas  hydrophilic  colloid 

explosive  mixture. 
FOR  FURTHER  INFORMATJON  CONTACT: 

Firearms  and  Explosives  Operations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  1200  Pennsylvania  Avenue, 
N\V.,  Washington,  DC  20226  [2Q2-Tm- 
3030). 

Approved  Uecenber  26.  1990 
Stephen  E.  Higgins, 
Director 
[FR  Doc  91-423  Filed  1-8-91.  8;45  am] 

BILLIM>  CODE  W10-31-U 

UNITED  STATES  INFORMATION 
AGENCY 

Donated  Book  Assistance  Awards 

agency:  United  States  Information 

Agency. 

action:  Notice 


summary:  Sub)ect  to  the  availability  of 
funds,  the  Book  Promotion  Branch  of  the 
U.S.  Information  Agency  will  provide 
limited  assistance  awards  to  non-profit 
U.S.  institutions  and  organizations  in  the 
private  sector  to  administer  donated 
books  projects  during  FV'  91  All 
interested  organizations  which  wish  to 
compete  for  awards  to  administer  one  or 
several  of  the  following  projects  are 
invited  to  request  detailed  proposal 
guidelines.  The  proposals  will  be 
evaluated  by  a  review  panel  and 
recommendations  for  awards  will  be 
based  on  professional  staff  assessment 
of  re!e\ant  qualifications  and 
compliance  with  established  criteria. 
dates:  Deadline  for  receipt  of  request 
for  proposal  guidelines  is  January  23, 
1991. 

Deadline  for  receipt  of  completed 
proposals  is  COB  February  22.  1991. 
Duration:  The  duration  of  the  award  will 
be  twelve  months  No  funds  may  be 
expended  until  the  award  agreement  is 
signed. 

ADDRESSES:  One  signed  original  and 
twelve  copies  of  the  completed 
application,  including  required  forms, 
should  be  submitted  to  the  office  below: 
U.S.  Information  Agenc  y,  Office  of  the 
Executive  Director,  E/X,  room  336,  301 
4th  Street.  SW,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT. 
Interested  U.S.  organizations  which 
wish  to  compete  for  awards  to 
administer  one  or  several  of  the 
following  projects  are  invited  to  request 
detailed  proposal  guidelines  and  critena 
by  wnting  or  calling  Ms.  Carol  Nelson. 
Book  Promotions  Branch.  E/CBP,  room 
320,  301  4th  Street.  SW..  Washington. 
DC  20547  (202)  619-5899 
SURPtEMENTARY  INFORMATION: 

Regional  Projects  follow 

Africa:  One  or  more  assistance 
awards,  not  to  exceed  a  total  of  $80,000 
for  this  region,  will  be  made  to  a  non 
profit  organization(s)  to  help  defra> 
costs  for  distributmg  appropriate 
donated  books  to  several  countru's  in 
Sub-Saharan  Africa  designated  by  the 
Agency,  Donated  books  shipments  for 
this  region  must  consist  of  at  least  75% 
new  materials  and  no  more  than  25% 
used  materials  in  subject  areas 
requested  by  each  courtry  and  that  are 
consistent  with  .Agency  guidelines-  The 
books  shipped  to  recipient  countries 
should  be  m  subject  areas  that  stress 
democratic  values,  market  onented 
economics.  American  civilization  with 
particular  emphasis  on  American 
history,  legal  system,  gmemment. 
literature,  arts,  educational  system, 
science  and  technology,  foreign  policy. 
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and  TEFL  and  English  Teaching.  The 
books  will  be  distributed  to  needy 
students  and  teachers  in  secondary 
schools,  universities,  research  centers 
and  institutes.  The  award  recipient, 
prior  to  the  shipment  of  any  books,  must 
identify  a  local  consignee/distributor  in 
each  recipient  country  who  will  be 
responsible  for  handling  in-country 
logistics,  processing  and  distribution.  To 
ensure  that  books  selected  for  shipment 
comply  with  requests  of  each  recipient 
country,  the  award  recipient  must  send 
annotated  book  lists  in  advance, 
including  number  of  titles  available  in 
different  instructional  levels,  to  the 
overseas  recipient  institution(s)  for 
selection  and  approval.  The  award 
recipient  must  also  notify  USIA  (E/CBP) 
when  shipment  is  made  to  the  recipient 
country,  providing  all  pertinent  shipping 
information  i.e.,  ETD,  shipping  line, 
vessel,  size  of  shipment,  consignee. 
ETA,  etc. 

American  Republics:  One  or  more 
assistance  awards,  not  to  exceed  a  total 
of  $40,000  for  this  region,  will  be  made  to 
a  non-proHt  organization(s)  to  help 
defray  costs  for  distributing  appropriate 
donated  books  to  several  countries  in 
the  Caribbean  and/or  other  countries 
designated  by  the  Agency  in  the 
American  Republics.  Donated  book 
shipments  for  this  region,  in  Spanish  and 
English  (both  new  and  used),  and  in 
subject  areas  requested  by  each  country 
and  that  are  consistent  with  Agency 
guidelines,  must  be  distributed  with 
funds  from  this  award.  The  books 
shipped  to  recipient  countries  should  be 
in  subject  areas  that  stress  democratic 
values,  market  oriented  economics. 
American  civilization  with  particular 
emphasis  on  American  history,  legal 
system,  government,  literature,  arts, 
educational  system,  science  and 
technology,  foreign  policy,  and  TF.KL 
and  English  Teaching.  The  books  will  be 
distributed  to  needy  students  and 
teachers  in  secondary  schools, 
universities,  research  centers  and 
institutes.  Prior  to  the  shipment  of  any 
books,  the  award  recipient  must  identify 
a  local  runsignee/distributor  in  each 
recipient  country  who  will  be 
responsible  for  handling  in-country 
logistics,  processing  and  distribution.  To 
ensure  books  selected  for  shipment 
comply  with  requests  of  each  recipient 


country,  the  award  recipient  must  send 
annotated  book  lists  in  advance, 
including  number  of  titles  available  in 
different  instructional  levels,  to  the 
overseas  recipient  institution(s)  for 
selection  and  approval.  The  award 
recipient  must  also  notify  USIA  (E/CBP) 
when  shipment  is  made  to  the  recipient 
country  providing  all  pertinent  shipping 
information,  i.e.  ETD,  shipping  line, 
vessel,  size  of  shipment,  consignee, 
ETA,  etc. 

Ea.'it  Asia:  One  or  more  assistance 
awa.'-ds.  not  to  exceed  a  total  of  $80,000 
for  this  region,  will  be  made  to  help 
defray  costs  for  distributing  appropriate 
donated  books  to  the  island  nations  of 
the  Pacific,  the  People's  Republic  of 
China,  the  Philippines  and  other 
countries  designated  by  the  Agency. 
Donated  books  (new  and  used),  and  in 
subject  areas  requested  by  each  country, 
must  be  distributed  with  funds  from  this 
award.  The  books  shipped  to  recipient 
countries  should  be  in  subject  areas  that 
stress  democratic  values,  market 
oriented  economics,  American 
civilization  with  particular  emphasis  on 
American  history,  legal  system, 
government,  literature,  arts,  educational 
system,  science  and  technology,  foreign 
policy,  TEFL  and  English  Teaching.  The 
books  will  be  distributed  to  needy 
students  and  teachers  in  secondary 
schools,  universities,  research  centers 
and  institutes  Prior  to  the  shipment  of 
any  books,  the  award  recipient  must 
identify  a  consignee  who  will  be 
responsible  for  handling  in-country 
processing  and  distribution.  To  ensure 
that  books  selected  for  shipment  comply 
with  requests  of  each  recipient  country. 
the  award  recipient  must  send 
annotated  book  lists  in  advance, 
including  number  of  titles  available  in 
different  instructional  levels,  to  the 
overseas  recipient  institution(8]  for 
selection  and  approval.  The  award 
recipient  must  also  notify  USIA  (E/CBP) 
when  shipment  is  made  to  the  recipient 
country,  providing  all  pertinent  shipping 
information,  i.e.,  ETD,  Shipping  line, 
vessel,  size  of  shipment,  consignee, 
ETA,  etc. 

Eastern  Europe:  One  or  more 
assistance  awards,  not  to  exceed  a  total 
of  $150,000  for  this  region,  will  be  made 
to  help  defray  costs  for  distributing 
appropriate  donated  books  to  Poland, 


Hungary,  Czechoslovakia,  Bulgaria, 
Yugoslavia  and/or  other  countries  in 
Eastern  Europe  that  are  designated  by 
the  Agency.  Donated  Books  in  subject 
areas  requested  by  each  country,  must 
be  distributed  with  funds  from  this 
award.  Book  shipments  for  this  region 
must  consist  of  at  least  75%  new 
material  and  no  more  than  25%  used 
materials.  The  books  shipped  to 
recipient  countries  should  be  in  subject 
areas  that  stress  democratic  values, 
market  oriented  economics,  American 
civilization  with  particular  emphasis  on 
American  history,  legal  system, 
government,  literature,  arts,  educational 
system,  foreign  policy,  and  TEFL  and 
English  teaching.  The  books  will  be 
distributed  to  needy  students  and 
teachers  in  secondary  schools, 
universities,  research  centers  and 
institutes.  Prior  to  the  shipment  of  any 
books,  the  award  recipient  must  identify 
a  local  consignee/distributor  who  will 
be  responsible  for  handling  in-country 
logistics,  processing  and  distribution.  To 
ensure  that  books  selected  for  shipment 
comply  with  requests  of  each  recipient 
country,  the  award  recipient  must  send 
annotated  book  lists  in  advance, 
including  number  of  titles  available  in 
different  instructional  levels,  to  the 
overseas  recipient  institution(s)  for 
selection  and  approval.  The  award 
recipient  must  also  notify  USIA  (E/CBP) 
when  shipment  is  made  to  the  recipient 
country,  providing  all  pertinent  shipping 
information,  i.e.  ETD,  shipping  line, 
vessel,  size  of  shipment,  consignee, 
ETA.  etc. 

Eligibility 

To  be  eligible  for  consideration  an 
organization  must  be  incorporated  in  the 
U.S.  as  a  501(c)(3),  not-for-profit 
org.jnization  as  determined  by  the  IRS. 
and  be  able  to  demonstrate  expertise  in 
administering  the  project(s)  on  which  it 
is  bidding.  An  organization  may  apply 
for  awards  to  administer  more  than  one 
regional  project. 

Dated:  December  31, 1990. 
Warren  J.  Obluck 

Deputy  Associate  Director.  Bureau  of 
Educational  and  Cultural  A  ffoirs. 
[FR  Doc.  91-366-Filed  1-6-91;  8;45  am] 
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Sunshine  Act  Meetings 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  ot  meetings  published 
under  ttie  "Government  in  tt>e  Sunstune 
Act'   (Pub.   L   94-409)   5   U  S.C.   552b(e)(3). 


U.S.  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  January  15, 1991,  9:00  a.m.,  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Incentive  Awards  Plan 

(2)  Response  to  Requests  for 
Constituent  Listings  from  Congressional 
Offices 

(3)  B.O.  75-1  (Proposed  revision  to 
pages  6,  7,  and  8) 

(4)  B.O.  75-1 

(5)  B.O.  75-2 

(6)  B.O.  75-3 

(7)  Proposed  Occupational  Disability 
Physical  Standards 

(8)  Regulations— Part  200,  General 
Administration 

(9)  Regulations— Paris  202  and  301, 
Employers  Under  the  Railroad 
Retirement  Act  and  Railroad 
Unemployment  Insurance  Act 


(10)  Regulations — ^Part  203,  Employees 
Under  the  Act 

(11)  Regulations— Pari  216.  Eligibility 
for  an  Annuity 

(12)  Regulations— Part  255,  Recovery 
of  Overpayments 

(13)  Regulations— Part  259 

(14)  Regulations— Part  320.  Initial 
Determinations  Under  the  Railroad 
Unemployment  Insurance  Act  and 
Review  of  and  Appeals  from  Such 
Determinations 

(15)  Regulations— Parts  320  and  340. 
Initial  Determinations  Under  the 
Railroad  Unemployment  Insurance  Act 
and  Reviews  of  and  Appeals  from  Such 
Determinations;  Recovery  of  Benefits 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  COM  No.  312- 
751-4920,  FTS  No.  386-4920. 

Dated  January  4, 1991. 
Beatrice  Ezerski. 

Spcretar)'  to  the  Board. 

(FR  Doc.  91-580  Filed  1-7-91,  101  prr] 

nOlNT  COOC  79OS-0t-« 

DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


Federal  Register 

Vol.  56,  No.  6 

Wednesday,  January  9.  1991 


U.S.C.  552b).  notice  is  hereby  given  of 

the  rescheduling  of  the  following 

meeting  of  the  Board; 

TIME  AND  DATE:  1:30  p.m  January  29. 

1991.  Rescheduled  from  1:30  p.m, 

January  2a  1991. 

PLACE:  Public  Heanng  Room,  Suite  700, 

625  Indiana  Avenue,  NW.,  Washington, 

DC  20004. 

STATUS:  Open.  While  the  Government  in 

the  Sunshine  Act  does  not  require  that 

the  scheduled  briefing  be  conducted  in  a 

meeting,  the  Board  has  determined  that 

an  open  meeting  in  this  specific  case 

furthers  the  public  interests  underlying 

both  the  Sunshine  Act  and  the  Board's 

enabling  legislation. 

MATTERS  TO  BE  CONSIDERED:  Briefing  by 

the  Department  of  Energy  and  its 

contractors  on  status  of  the  Waste 

Isolation  Pilot  Plant  near  Carlsbad.  New 

Mexico, 

FOR  MORE  INFORMATION  CONTACT: 

Kenneth  M,  Pusaten  or  Carole  Council. 

(202)  208-6400. 

Dated;  January  7. 1991 
Kenneth  M.  Pusaten. 
Gcrcrai  Manager, 

|FR  Doc  91-562  Filed  1-7-91;  1:00  pmj 
BIUJMG  COOC  MJO-HD-M 


Wednesday 
January  9,  1991 


Part  II 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Intent  to  Prepare  an  Environmental 
Impact  Statement  for  tt>e  La  Posta 
Recycling  Centen  Notice  of  Intent  and 
Public  Scoping  Meetings 
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DEPAHTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  ttie  La  Posta 
Recycling  Center 

AQENCY:  Bureau  of  Indian  Affairs  (BIA). 

Interior. 

ACTION:  Notice  of  intent  and  public 

scoping  meetings. 

summary:  This  notice  advises  the  public 
that  the  BIA  intends  to  gather 
information  necessary  for  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  for  the  La  Posta 
Recycling  Center  proposed  on  the  Las 
Posta  Indian  Reservation  located  in 
southeastern  San  Diego  County, 
California.  A  description  of  the 
proposed  project,  location  and 
environmental  considerations  to  be 
addressed  in  the  EIS  is  provided  below 
(see  supplemental  information).  In 
addition  to  this  notice,  two  public 
meetings  regarding  the  proposal  and 
preparation  of  the  EIS  will  be  held 
(additional  details  provided  below). 
This  notice  is  being  furnished  as 
required  by  the  National  Environmental 
Policy  Act  (NEPA)  Regulations  (40  CFR 
1501.7)  to  obtain  suggestions  and 
Information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  EIS.  Comments  and 
participation  in  this  scoping  process  are 
encouraged. 

DATES:  Comments  should  be  received  by 
March  8. 1991.  Public  scoping  meetings 
will  be  held  January  28, 1991.  In  the 
Mountain  Empire  Junior/Senior  High 
School.  3291  Buckman  Springs  Road, 
Pine  Valley,  California  91962  from  6  p.m. 
to  9  p.m.:  as  well  as  January  29, 1991,  in 
the  Alpine  Community  Center,  1834 
Alpine  Boulevard,  Alpine,  California 
91901  from  2  p.m.  to  5  p.m. 
Aoomsscs:  Comments  should  be 
addressed  to  Ron  jaeger.  Area  Director, 
Bureau  of  Indian  Affairs,  Sacramento 
Area  Office.  2800  Cottage  Way. 
Sacramento,  California  9S625. 
KM  FUirrMER  INPORMATKMI  CONTACT. 
Gilbert  Stuart,  Land  Operations  Officer, 


Bureau  of  Indian  Affairs.  Southern 
California  Agency,  3500  Lime  Street. 
suite  722.  Riverside,  California.  92501. 
telephone  (714)  276-6629. 
SUPPtEMENTARY  INFORMATION:  The 
proposed  project,  the  La  Posta  Recycling 
Center  (LPRC).  involves  the 
development  and  operation  of  an 
integrated  hazardous  and  non- 
hazardous  waste  recychng  and 
treatment  facility.  The  project  site  is 
located  on  the  south  side  of  Interstate  8, 
approximated  60  miles  east  of 
downtown  San  Diego  (just  east  to  La 
Posta  Road)  The  LPRC  would  Include 
several  types  of  waste  treatment 
technologies  to  accommodate  a  variety 
of  waste  streams  The  need  for  such 
facility,  for  recycling  and  treatment  of 
hazardous  and  non-hazardous  wastes,  is 
specifically  recognized  in  the  current 
County  and  regional  waste  management 
plans,  and  is  accentuated  by  legislation 
limiting  landfill  disposal  and  requiring 
recycling. 

The  selection  and  design  of  the 
treatment  technologies  for  LPRC  is 
oriented  pnmanly  towards  recycling/ 
reuse  of  up  to  approximately  80  percent 
of  the  treated  waste  matenals.  Wastes 
which  cannot  be  recycled  would 
undergo  thermal  destruction — 
incineration — or  be  treated/prepared  for 
off-site  disposal.  No  landfill  or  other 
subsurfaces  disposal  is  proposed  as  part 
of  the  project.  The  waste  treatment 
technologies  currently  proposed  for  the 
LPRC  include: 

(1)  Soil  Tech  Process — A  low- 
temperature  treatment  system  capable 
of  separating  oils  and  hydrocarbon 
products  from  soils  and  plastics  (e.g.. 
treating  soils  contaminated  from  leaking 
underground  fuel/oil  tanks,  and 
recycling  plastics); 

(2)  Solvent  Recovery— A  distillation 
and  filtration  process  by  which  solvents 
(i.e..  industrial  solvents,  dry  cleaning 
fluids,  paint  thinner,  etc.)  are  purified; 

(3)  Aqueous  Metals  Separation — 
Wastes  containing  water  and  soluble 
metals  are  neutralized  and  filtered  to 
generate  water  and  metal-bearing  solids 
which  are  stabilized  and  prepared  for 
off-site  disposal  (see  Stabilization 
description  below); 


(4)  Household  Hazardous  and 
Recyclable  Wastes — Household 
hazardous  wastes  such  as  paints, 
thinners,  automotive  oils  and  solvents 
will  undergo  the  appropriate  treatments 
on-site  and  household  recyclables  may 
be  processed  in  terms  of  paper  being 
pelletized  for  off-site  cogeneration 
plants,  plastics  being  broken  down  to 
fuel  oil  or  reuse,  glass  being  sorted, 
crushed  and  used  for  vitrification  (see 
Stabilization  below)  and  aluminum  cans 
being  sorted,  crushed  and  shipped  to 
can  manufacturers; 

(5)  Incineration— Post-treatment 
residues,  organic  liquids  and  solids  that 
cannot  be  recycled  will  be  incinerated 
through  a  rotary-kiln  system  (no 
polychlorinated  biphenyls  (PCBs)  will 
be  incinerated):  and 

(6)  Stabilization— Residues  remaining 
from  incineration  and  aqueous  metals 
separation  through  the  addition  of 
binding  materials-vitrification 
(encasement  in  glass). 

Environmental  issues  to  be  addressed 
within  the  EIS  are  expected  to  Include 
landform/topography,  geology/soils/ 
seismicity,  hydrology/water  quality, 
biological  resources,  cultural  and 
scientific  resources,  land  use,  air  quality, 
transportation/circulation,  noise,  health 
and  safety/risk  of  upset,  public  services 
and  utilities,  and  visual  resources.  In 
addition  to  the  project  proposal,  the  EIS 
will  address  a  number  of  project 
alternatives  including  alternative 
technologies,  facility  sizing  and  several 
alternative  locations. 

This  notice  is  published  pursuant  to 
S  1501.7  of  the  Council  of  Environmental 
Quality  Regulations  (40  CFR  paris  1500 
through  1508  implementing  the 
procedural  requirements  of  the  NEPA  of 
1969,  as  amended  (42  U.S.C.  4371  et 
seq.).  Department  of  the  Interior  Manual 
(516  DM  1-6)  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM-8. 

Dated:  December  31, 1990. 
VVUlUun  0.  B«ttenb«rg.  | 

Acting  Assistant  Secretary — Indian  Affairi. 
(FR  Doc.  91-368  Filed  1-8-91;  &45  am) 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Secretary 


24  CFR  Parts  8,  35,  200,  et  al. 
Inapplicability  of  Public  Housing  Rules  to 
Indian  Housing;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Otfic*  of  tlw  Secretary 

24  CFR  Parte  S,  35, 200, 215, 571, 750. 
•13,  tSO.  Ml.  M2. 883, 884,  SM.  887. 
MM,  905, 912, 913,  966, 968,  969,  970 
and  990 

[Dock«t  No.  R-90-1S02;  FR-2871-f-01] 

RIN  2S77-AA8S 

lnapp<lcat>llity  of  PubHc  Housing  Rulee 
to  Indian  Housing 

AQINCY:  Office  of  the  Secretary.  HUD. 
ACnON:  Final  rule— technical 
amendment. 

summary:  a  rule  has  been  published 
that  consolidates  all  the  requirements 
from  rules  in  chapter  IX  (the  900  series) 
of  title  24  of  the  Code  of  Federal 
Regulations  that  apply  to  Indian 
Housing  into  a  revised  part  905  (55  FR 
24722,  June  18, 1990).  This  rule  completes 
the  separation  of  Indian  Housing  from 
Public  Housing  by  amending  the 
Department's  rules  throughout  the  title 
to  clarify  which  provisions  no  longer 
pertain  to  Indian  Housing  and  to  add 
appropriate  cross  references. 
KFFECnVE  DATC  February  &.  1991. 
POn  PURTHCR  IMPORMATION  CONTACT 
Dominic  Nessi,  Director,  Office  Of 
Indian  Housing,  room  4232,  Department 
of  Housing  and  Urban  Development.  451 
Seventh  Street.  SW.,  Washington.  DC 
20410;  telephone  (202)  708-1015  (voice) 
or  (202)  708-0850  (TDD).  (These  are  not 
toll-free  numbers.) 
•U^fLCMENTARV  INFORMATION: 
Nondiscrimination  in  Housing.  Two 
provisions  of  part  8  implements  the 
statutory  prohibition  against 
discrimination  based  on  handicap  with 
respect  to  Indian  Housing.  (The 
Department  of  Justice  has  determined 
that  the  statute  does  apply  to  Indian 
Housing,  regardless  of  whether  the 
Indian  Housing  Authority  (IHA)  was 
created  under  State  law  or  as  an 
exercise  of  tribal  self-government.)  The 
provision  concerning  multifamily 
projects  requires  them  to  be  made 
accessible.  It  is  this  provision  ($8.25) 
that  is  amended  in  this  rule  to  clarify 
that  Indian  Housing  is  not  a  category  of 
Public  Housing,  but  a  distinct  program. 
The  provision  applicable  to  the  vast 
majority  of  Indian  Housing  (S  8.29), 
requiring  single  family  homes  to  be 
accessible  only  if  the  prospective  buyer 
or  expected  occupant  needs  it,  requires 
no  modification.  The  appendix  listing 
the  housing  programs  covered  by  part  8 
is  amended  to  clarify  that  Indian 


Housing  is  still  covered,  but  not  as  a 
category  of  Public  Housing. 

Lead-Based  Paint.  Part  35  continues  to 
apply  to  Indian  Housing  until  final 
changes  have  been  made  to  part  905, 
subpart  H,  that  incorporate  provisions  of 
part  35  into  part  905.  Therefore,  the 
amendments  merely  clarify  the  status  of 
Indian  Housing  as  a  separate  program 
from  Public  Housing. 

Disclosure  of  Social  Security  Number. 
The  two  subparts  of  part  200  (T  and  U) 
that  require  disclosure  and  verification 
of  an  applicant  or  tenant's  Social 
Security  Number  do  apply  to  Indian 
Housing.  Part  750,  which  deals  solely 
with  the  method  of  disclosure  and 
verification  of  social  security  numbers 
and  employer  identification  numbers, 
also  applies  to  Indian  Housing.  The 
definition  of  Public  Housing  Agency 
(PHA)  in  both  of  these  parts  is  phrased 
m  terms  of  including  an  IHA.  This  rule 
rephrases  the  definition  of  PHA  to 
indicate  that  this  inclusion  of  IHAs  is 
the  exceptional  use  of  the  term. 

Federal  Selection  Preferences. 
Throughout  the  rules  governing  assisted 
housing  programs  (Parts  215.  880,  881, 
882.  883.  884,  886,  and  887).  there  is  a 
reference  to  the  rule  used  to  determine 
the  utility  allowance  (for  purposes  of 
determining  rent  burden  for  purposes  of 
Federal  selection  preferences)  in  the 
case  of  an  applicant  residing  in  the 
jurisdiction  of  an  IHA  that  does  not 
establish  a  utility  allowance  under  a 
Section  8  Housing  Assistance  Payments 
Program.  All  of  these  provisions,  found 
in  paragraph  (i)(4)  of  the  various 
sections,  are  revised  to  refer  to  the 
appropriate  subpart  (K)  of  the  new  part 
905. 

Tribal  Resolution.  Part  571  referred  to 
compliance  with  an  IHA's  tribal 
resolution,  giving  as  a  citation  an 
appendix  in  the  CFR.  Since  the  new  part 
905  no  longer  contains  such  an 
appendix,  the  reference  has  been  made 
more  general. 

Turnkey  III  Homeownersbip.  Part  904 
governs  the  Turnkey  III  Program 
generally.  However,  since  the 
publication  of  the  separate  Indian 
Housing  rule.  Turnkey  III  projects 
operated  by  an  IHA  are  governed  by 
subpart  G  of  the  new  part  905.  Part  904 
is  amended  to  reflect  the  applicability  of 
this  new  regulation. 

Indian  Housing  Correction.  The 
Consolidated  Indian  Housing  Rule 
published  in  June  1990  included 
provisions  concerning  ranking  of 
applications  in  the  Development 
subpart.  Section  905.220  contained  two 
references  to  dates  from  which  the 
length  of  time  to  the  previously  funded 
application  was  to  be  measured. 
Inadvertently,  a  specific  year  was 


stated,  instead  of  the  generic  term       j 
"current  calendar  year".  This  rule 
amends  that  section  to  correct  the  term. 

Definition  of  Income.  Part  913  has 
governed  the  determination  of  income 
and  rental  (and  homebuyer)  payments 
for  Indian  Housing  as  well  as  Public 
Housing.  Now  that  subpart  D  of  part  905 
covers  this  subject  for  Indian  Housing, 
the  title  of  this  part  is  being  revised,  as 
well  as  its  applicability  section.  The 
statement  that  a  PHA  includes  an  IHA  is 
removed  from  the  definition  of  PHA.  and 
references  to  Indian  Housing  are 
removed  throughout  the  part. 

Maintenance  and  Operation  ofPHA- 
owned  Projects.  The  Department  has 
determined  that  the  provisions  of  part 

965  covering  energy  audits  and 
conservation  measures,  individual 
metering,  establishment  of  utility 
allowances,  the  Consolidated  Supply 
Program,  and  lead-based  paint 
poisoning  prevention  in  the  new  part  905 
are  not  adequate.  Therefore,  the 
references  to  Indian  Housing  Authorities 
will  remain  in  this  part  now.  When  the 
final  version  of  part  905  (the 
Consolidated  Indian  Housing  rule)  is 
issued,  the  provisions  covering  these 
subjects  will  be  expanded  and 
references  to  IHAs  will  be  removed  from 
pertinent  sections  of  part  965. 

Lease  and  Grievance  Procedures.  Part 

966  already  excluded  Indian  Housing 
from  its  coverage.  However,  it  stated 
that  the  Mutual  Help  Homeownership 
Opportimities  Program  is  also  excluded. 
Since  that  program  is  considered  to  be 
one  of  the  Indian  Housing  Programs,  it 
does  need  to  be  listed  separately  and  it 
has  been  removed  from  the  exclusionary 
language  in  this  part. 

Public  Housing  Modernization:  Part 
968  has  included  IHAs  in  the  definition 
of  PHAs.  This  rule  deletes  those 
references  and  inserts  a  cross-reference 
to  the  new  part  905  (subpart  I). 

Continued  Operation  as  Low-Income 
Housing.  Part  969'8  applicability  section 
is  revised  to  exclude  Indian  Housing 
projects,  since  subpart  L  of  part  905  now 
covers  that  subject  for  IHAs. 

Demolition  or  Disposition.  A 
reference  to  title  I  of  the  United  States 
Housing  Act  of  1937  is  added  to  part  970. 
and  an  exclusion  for  Indian  Housing  is 
added  to  the  applicabihty  section,  since 
that  subject  is  now  covered  by  subpart 
M  of  part  905. 

Operating  Subsidy.  Since  this  subject 
is  now  covered  for  Indian  Housing 
Programs  by  subpart  J  (or  subpart  E  for 
Mutual  Help  or  subpart  G  for  Turnkey 
III — both  on  an  exception  basis),  part 
990  is  revised  to  reflect  its 
inapplicability  to  the  Indian  Housing 
Programs. 
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Findings  and  Certifications 

Justification  for  Final  Rule.  In  general, 
the  Department  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own  rule 
on  rulemaking,  24  CFR  part  10.  However, 
part  10  does  provide  for  exceptions  from 
that  general  rule  where  the  agency  finds 
good  cause  to  omit  advance  notice  and 
pubhc  participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  24  CFR  10.1.  In  this  case,  the 
rule  is  technical  in  nature,  clarifying 
which  of  two  possibly  overiapping 
regulations  applies  to  Indian  Housing 
Programs.  Therefore,  the  Department 
finds  that  it  is  unnecessary  to  delay 
publication  of  the  rule  for  effect  so  that 
public  comment  could  be  solicited. 

Environmental  Review.  A  Finding  of 
No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Pohcy  Act  of  1969.  The  Finding  of  No 
Significant  Impact  is  available  for  pubHc 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 
Impact  on  the  Economy.  This  rule 
does  not  constitute  a  "major  rule"  as 
that  term  is  defined  in  section  1(d)  of  the 
Executive  Order  on  Federal  Regulations 
issued  by  the  President  on  February  17. 
1981.  An  analysis  of  the  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2J  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Impact  on  Small  Entities.  In 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  it  is 
technical  in  nature,  conforming  the 
Department's  rules  to  one  published 
recently. 

Regulatory  Agenda.  This  rule  was 
listed  as  Item  No.  1287  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  October  29, 
1990  (55  FR  44530,  44568)  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 


Paperwork  Requirements.  There  are 
no  information  collection  requirements 
imposed  in  the  amendments  contained 
in  this  rule  that  would  be  required  to  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  chapter  35). 

Federalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12812,  Federalism,  has  determined  that 
this  rule  will  not  have  substantial  direct 
effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government,  since  it  is 
technical  in  nature.  As  a  result,  the  rule 
is  not  subject  to  review  under  the  Order. 

Family  Impact.  The  General  Counsel, 
as  the  Designated  Official  under 
Executive  Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and.  thus,  is  not  subject  to 
review  under  the  Order. 

Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

List  of  Subjects 

24  CFR  Part  8 

Administrative  practice  and 
procedure,  Handicapped.  Civil  rights, 
Reporting  and  recordkeeping 
requirements.  Equal  employment 
opportunity.  Loan  programs — housing 
and  community  development,  Grant 
programs — housing  and  community 
development. 

24  CFR  Part  35 

Lead  poisoning.  Reporting  and 
recordkeeping  requirements,  Grant 
programs — housing  and  community 
development.  Mortgage  insurance.  Rent 
subsidies. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity,  Fair  housing,  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Mortgage 
insurance.  Organizaiton  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements,  Social 
security. 

24  CFR  Part  215 

Grant  programs — housing  and 
community  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 


24  CFR  Part  571 

Alaska,  Community  development 
block  grants.  Grant  programs— housing 
and  community  development  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  750 

Grant  programs — housing  and 
community  development. 
Intergovernmental  relations.  Loan 
programs — housing  and  community 
development  Public  housing.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Social  security. 

24  CFR  Part  813 

Grant  programs — housing  and 
community  development,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Utilities. 

24  CFR  Part  880 

Grant  programs — housing  and 
community  development  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Port  881 

Grant  programs — housing  and 
community  development.  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  882 

Grant  programs — housing  and 
community  development,  Lead 
poisoning.  Manufactured  homes, 
Homeless,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  883 

Grant  programs — housing  and 
community  development  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  884 

Grant  programs — housing  and 
community  development  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

24  CFR  Part  887 

Grant  programs — housing  and 
community  development  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  904 

Grant  programs — housing  and 
community  development  Loan 
programs-— housing  and  community 
development,  Public  housing. 

24  CFR  Part  905 

Grant  programs:  Indians,  Low  and 
moderate  income  housing, 
Homeownership,  Public  housing. 
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24  CFR  Part  912 

Public  housing,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  913 

Grant  programs — housing  and 
community  development,  Public 
housing,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  966 

Grant  programs — housing  and 
community  development,  Public 
housing. 

24  CFR  Part  968 

Grant  programs — housing  and 
community  development,  Loan 
programs — housing  and  community 
development,  Public  housing,  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  969 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Public 
housing. 

24  CFR  Part  970 

Grant  programs — housing  and 
community  development.  Public 
housing,  Reportins  and  recordkeeping 
requirements. 

24  CFR  Part  990 

Grant  programs — housing  and 
community  development.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department  amends 
24  CFR  parts  8,  35,  200,  215,  571,  750,  813, 
880,  881,  882,  883,  884.  886,  887.  904,  905, 
912,  913,  966,  968,  969,  970,  and  990  as 
follows: 

PART  8— NONDISCRIMINATION 
BASED  ON  HANDICAP  IN  FEDERALLY 
ASSISTED  PROGRAMS  AND 
ACTIVITIES  OF  THE  DEPARTMENT  OF 
HOUSING  AND  URBAN 
DEVELOPMENT 

1.  The  authority  citation  for  part  8  is 
revised  to  read  as  follows: 

Authority:  Sec.  504.  Rehabilitation  Act  of 
1973  (29  U.S.C  794);  sec.  106,  Housing  and 
Community  Development  Act  of  1974  (42 
U  S.C.  5309):  »ec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

SS.22    (AmendMl] 

2.  In  S  8.22,  paragraph  (a)  is  amended 
by  adding  the  phrase  "and  Indian 
housing"  after  the  phrase  "public 
housing". 

{8.2S    {Amended] 

3.  In  \  8.25,  the  section  heading  is 
amended  by  removing  the  opening 


parenthesis,  the  word  "including",  and 
the  closing  parenthesis,  and  by  adding 
the  word  "and"  after  the  phrase  "Public 
housing";  paragraphs  (a)  and  (b)  are 
amended  by  addm«  the  phrase  "and 
multifamily  Indian  housing"  after  each 
occurrence  of  the  phrase    public 
housing";  paragraph  (a)(3)  is  amended 
by  adding  the  phrase  "and  IHAs"  after 
the  word  "PHAs ";  and  paragraph  (c) 
introductory  text  is  amended  by  adding, 
after  the  first  occurrence  of  the  term 
"PHA  '  in  the  first  sentence,  the  phrase 
"(for  the  purpose  of  this  paragraph,  this 
includes  an  Indian  Housing  Authority)". 

Appendix  A  (Amended] 

4.  In  appendix  A  to  part  8,  the  fourth 
program  listed  under  the  heading  of 
"Housing  Programs"  is  amended  by 
adding  the  word  "and"  in  place  of  the 
comma  Hf»er  the  word  "subsidies",  by 
adding  a  closed  parenthesis  after  the 
word  "modernization",  and  by  removing 
the  closed  parenthesis  after  the  phrase 
"Indian  housirvg". 

Appendix  A  (.Amended] 

5.  In  Appendix  A  to  part  8.  the 
eighteenth  program  listed  under  the 
heading  of  "Housing  Programs'  is 
amended  by  removing  the  parenthetical 
phrase  and  replacing  it  with  the  phrase, 
"(Turnkey  III  housing  administered  by 
PHAs  and  IHAs  and  Mutual  Help 
housing  administered  by  IHAs)". 

PART  35— LEAD-BASED  PAINT 
POISONING  PREVENTION  IN  CERTAIN 
RESIDENTIAL  STRUCTURES 

6.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-4M6);  sec 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

9  35.24    [Amended] 

7.  In  S  35.24.  paragraph  (b)(4)  is 
amended  by  removing  the  phrase 
"Public  and  Indian  Housing)"  and 
replacing  it  with  the  phrase  "(Public 
Housing),  part  905.  subpart  K  (Indian 
Housing)". 

PART  200— INTRODUCTION 

8.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  Titles  1,  II,  National  Housing  Act 
(12  use.  1701-1715Z-18):  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U  S.C.  353S(d)). 
Subparts  T  and  U  are  also  issued  under  sec. 
165,  Housing  and  Community  Development 
Act  of  1987  (42  use.  3543):  subpart  T  is  also 
issued  under  sea  101.  Housing  and  Urbana 


Development  Act  of  1965  (12  U.S.C.  17018). 
and  sec.  203,  Housing  and  Community 
Development  Amendments  of  1978  (12  U.S.C. 
17151-11). 

9.  In  S  200.1005,  the  last  sentence  of 
the  definition  of  "PHA"  is  revised  to 
read  as  follows: 

9  200.1005    Deflnltlona. 

•  «  •  •  • 

PHA.  '  '  '  For  purposes  of  this 
subpart,  the  term  PHA  includes  an 
Indian  Housing  Authority. 
«        •        •        •        • 

10.  In  S  200.1105,  the  last  sentence  of 
the  definition  of  "PfiA"  is  revised  to 
read  as  follows: 

9200.1105    Definitions. 

PHA.  '  '  '  For  purposes  of  this 
subpart,  the  term  PHA  includes  an 
Indian  Housing  Authority. 


PART  215— RENT  SUPPLEMENT 
PAYMENTS 

11.  The  authority  citation  for  part  215 
iii  revised  to  read  as  follows: 

Authority:  Sec.  101(g),  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C.s  17018); 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

9215.22    [Amended] 

12.  In  9  215.22.  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E"  and  replacing  it  with  the 
phrase  "part  905,  subpart  K". 

PART  571— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS  FOR 
INDIAN  TRIBES  AND  ALASKAN 
NATIVE  VILLAGES 

13.  The  authority  citation  for  part  571 
is  revised  to  read  as  follows: 

Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)), 

14.  Section  571,606  is  revised  to  read 
as  follows: 

9  571.606    Housing  assistance. 

In  those  Instances  where  a  Tribe  has 
established  an  Indian  Housing  Authority 
(IHA)  and  the  UlA  has  obtained  housing 
assistance  from  HUD,  the  Tribe's 
compliance  with  its  commitments,  set 
forth  in  the  tribal  resolution  creating  the 
IHA,  will  be  a  performance 
consideration  for  the  Tribe  under  the 
Indian  CDBG  program. 
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PART  750— DISCLOSURE  AND 
VERIFICATION  OF  SOCIAL  SECURITY 
NUMBERS  AND  EMPLOYER 
IDENTIFICATION  NUMBERS  BY 
APPLICANTS  AND  PARTICIPANTS  IN 
CERTAIN  HOUSING  ASSISTANCE 
PROGRAMS 

15.  The  authority  citation  for  part  750 
is  revised  to  read  as  follows: 

Authority:  Sec.  165,  Housing  and 
Community  Development  Act  of  1987  (42 
U.S.C.  3543):  sees.  3.  6,  B,  17.  205,  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437a, 
1437d.  1437f,  14370, 1437ee);  sec.  202,  Housing 
Act  of  1959  (12  U.S.C.  1701q):  sec.  7(d), 
Department  of  Housing  and  Development  Act 
(42  U.S.C.  3535(d)). 

16.  In  i  750.1,  paragraph  (a](l)  is 
revised  to  read  as  follows: 

9  750.1    Summary  and  purpose. 

(a)  Summary.  (1)  This  part  implements 
section  165  of  the  Housing  and 
Community  Development  Act  of  1987  (42 
U.S.C.  3543),  as  it  pertains  to  the  Section 
8  Housing  Assistance  Payments 
programs  administered  by  the 
Department  under  24  CFR  chapter  VIII, 
and  the  Pubhc  Housing  and  the  Indian 
Housing  programs  administered  under 
24  CFR  chapter  IX. 

*  *  *  4  • 

17.  In  §  750.5,  the  last  sentence  of  the 
definition  of  "Public  housing  agency"  is 
revised  to  read  as  follows: 

9750.5    Definitions. 
»         •         •         •         • 

Public  housing  agency  (PHA)  *  *  * 
For  purposes  of  this  part,  the  term 
includes  an  Indian  Housing  Authority, 


PART  813— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAMS 
AND  RELATED  PROGRAMS 

18.  The  authority  citation  for  part  813 
continues  to  read  as  follows: 

Authority:  Sees.  3,  5(b),  8, 16.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c, 
1437f,  143"n);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

9  813,101    [Amended] 

19.  In  §  813.101,  the  last  sentence  is 
amended  by  removing  the  phrase  "and 
Indian  Housing  Programs.)",  and 
replacing  it  with  the  phrase  "program 
and  24  CFR  part  905,  subpart  D  for  the 
rule  applicable  to  the  Indian  Housing 
program.) '. 


9  880.613    [Amended] 

20.  In  §  880.613,  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 

964,  subpart  E."  and  replacing  it  with  the 
phrase  "part  905,  subpart  K.", 

PART  881-SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM 
FOR  SUBSTANTIAL  REHABIUTATION 

21.  The  authority  citation  for  part  881 
is  revised  to  read  as  follows: 

Authority:  Sees.  3,  5,  and  8.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c. 
and  1437f):  sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 

3535(d)). 

9  881.613    [Amended] 

22.  In  i  881.613,  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 

965,  subpart  E."  and  replacing  it  with  the 
phrase  "part  905.  subpart  K.". 

PART  882— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
EXISTING  HOUSING 

23.  The  authority  citation  for  part  882 
is  revised  to  read  as  follows: 

Authority:  Sees.  3.  5,  and  8,  United  States 
Housing  Act  of  1937  (42  U  S.C.  1437a.  1437c, 
and  1437f);  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

§882.219    [Amended] 

24.  In  S  882.219,  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E."  and  replacing  it  with  the 
phrase  "part  905,  subpart  K.". 

§862.517    [Amended] 

25.  In  §  882.517,  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E,"  and  replacing  it  with  the 
phrase  "part  905,  subpart  K.". 

PART  883— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
STATE  HOUSING  AGENCIES 

26.  The  authority  citation  for  part  883 
is  revised  to  read  as  follows: 

Authority:  Sees.  3,  5,  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a,  1437c 
and  1437f):  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

§883.714    [Amended] 

27.  In  §  883.714,  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E."  and  replacing  it  with  the 
phrase  "part  905,  subpart  K.". 


PART  884— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM, 
NEW  CONSTRUCTION  SET-ASIDE  FOR 
SECTION  515  RURAL  RENTAL 
HOUSING  PROJECTS 

28.  The  authonty  citation  for  part  884 
IS  revised  to  read  as  follows: 

Authority:  Sees.  3,  5.  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c, 
and  1437f);  sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 

3535(d)). 

§884.226    [Amended] 

29.  In  i  884.226.  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E."  and  replacing  it  wilh  the 
phrase  "part  905,  subpart  K.". 

PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
SPECIAL  ALLOCATIONS 

30.  The  authority  citation  for  part  886 
is  revised  to  read  as  follows: 

Authority:  Sees.  3,  5.  and  8.  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a.  1437c. 
and  1437f);  sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

§886.132    [Amended] 

31.  In  §  886.132.  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E."  and  replacing  it  with  the 
phrase  "part  905.  subpart  K.". 

§886.337    (Amended) 

32.  In  I  886.337,  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E."  and  replacing  it  with  the 
phrase  "part  905,  subpart  K.". 

PART  887— HOUSING  VOUCHERS 

33.  The  authority  citation  for  part  887 
is  revised  to  read  as  follows: 

Authority:  Sees.  3,  5.  and  8.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1437c, 
and  14370.  sec.  7(d).  Department  of  Housing 
and  Urban  Develcpmenl  Act  [42  U.S.C. 
3535(d)). 

§  887.157    [Amended] 

34.  In  !  887.157.  paragraph  (i)(4)  is 
amended  by  removing  the  phrase  "part 
965,  subpart  E."  and  replacing  it  with  the 
phrase  "part  905.  subpart  K.". 

PART  904— LOW  RENT  HOUSING 
HOMEOWNERSHIP  OPPORTUNITIES 

35.  The  authonty  citation  for  part  904 
is  revised  to  read  as  follows: 

Authority:  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437-1437ee);  sec.  7{d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 
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36.  In  i  904.101.  the  introductory 
language  of  paragraph  (b)  is  revised  to 
read  as  follows: 

S  904.101    mtroductloa 
•         •         t         •         • 

(b)  Applicability.  This  subpart  is 
applicable  to  Turnkey  III  developments 
operated  by  LilA.  For  Turnkey  111 
developments  operated  by  an  Indiaji 
Housing  Authority,  applicable 
provisions  are  found  at  24  CFR  part  905, 
subpart  G. 


PART  90S— INDIAN  HOUSING 
PROGRAUS 

37.  The  authority  citation  for  pdrt  905 
continues  to  read  as  follows; 

Authority:  Sec».  201.  202.  203,  205,  Ur.iled 
S<«tei  Housing  Act  of  1937,  ns  added  by  the 
Indian  Housing  Act  of  1988  (Pub  L  100-3.S8) 
(4.:  U  S.C,  1437aa.  1437bb,  U3:"cc,  14:rppi. 
sec,  7(b),  Indian  Self-Determination  and 
Mucation  Assistance  Act  (25  U  S,C.  450e(bl). 
sec.  7(d),  Department  of  Housing  and  t'rbrin 
Development  Act  (42  H  S  C  3535(djl 

§905.220    (AiTwnd*d] 

38,  In  paragraphs  (b)(3)  (ui)  and  (iv) 
introductory  text  of  §  905  220,  the 
number  ",  1990"  is  removed  and  the 
phrase  "of  the  current  calendar  year"  is 
inserted  in  its  place 

PART  912— OEFINITION  OF  FAMILY 
AND  OTHER  RELATED  TERMS; 
OCCUPANCY  BY  SINGLE  PERSONS 

39  The  authority  citation  for  pdrt  912 
IS  revised  to  read  as  follows 

Authority:  Sec,  3.  United  States  Housing 
Act  of  1937  (42  U  S,C,  1437a);  sec,  7(d), 
Department  of  Housing  and  L'rban 
Development  Act  (42  U  S  C   3,--35(d)), 

§91Z1    lAiiwndadl 

40  In  §  912,1,  paragraph  (b)(1)  is 
amentled  by  adding  a  period  in  place  of 
the  comma  after  the  word  "programs  '. 
and  removing  the  rest  of  the  sentence 
that  follows  it. 

41.  The  title  of  part  913  is  revised  to 
read  as  follows: 

PART  91  J— DEFINITION  OF  INCOME. 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING  PROGRAM 

42.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

Authority:  Sees.  3.  a.  la.  Ij'nited  States 
Housing  Act  of  1937  (42  U  S  C,  143ra,  1437d. 
1437n);  sec,  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U,S,C,  3535(dl), 

43.  Section  913.101  is  revised  to  read 
as  fn'lows: 


§  9 1 3. 1 0 1     Purpose  and  appUcablllty . 

This  part  establishes  definitions, 
policies  and  procedures  related  to 
income  limits  and  the  determination  of 
eligibility,  income  and  rent  for 
applicants  and  tenants  m  Public 
Housing,  including  the  Turnkey  III 
Homeownership  Opportunities  program: 
and  for  applicants  and  tenants  assisted 
under  sections  10(r)  and  23  of  the  1937 
Act  as  in  effect  before  amendment  by 
the  Housing  and  Community 
Deveiopment  Act  of  19''4  (42  l',S,C.  1410 
and  1421b  (1970  ed.))  (See  24  CFR  part 
813  for  the  analogous  rule  applicable  to 
the  Section  8  Housing  Assistance 
Payments  and  related  programs,  and  24 
CP'R  part  9<).S.  subpart  D  for  the 
analogous  rule  applicable  to  Indian 
Huasing,  including  the  Turnkey  III 
Homoownership  Opportunities  program 
operated  by  Indian  Housing 
Authorities.) 

§913.102     (Amended) 

44  In  §  913.102.  the  first  definition  of 
Public  Housing  Agency"  is  removed. 

The  last  sentence  of  the  remaining 
definition  of  "Public  Housing  Agency 
(PHA)"  is  removed 

§913.104    (Amended! 

45  In  §  913,104.  paragraph  (b)  is 
amended  by  removing  the  phrase  "and 
Indian  Housing"  and  by  removing  the 
letter  "s"  from  the  word  "Programs". 

§913,105    ( Amended  1 

4t)  In  §  913,105,  paragraph  (a)  is 
amended  by  removing  the  phrase  "or 
Ind'.an  Housing";  and  paragraph  (d)  is 
amended  by  removing  the  phrase  "and 
Indian  Housing"  and  by  removing  the 
letter  "s"  from  the  word  "Programs", 

§913.109    [Amended! 

47,  In  S  913,109,  paragraph  (b)  is 
amended  by  removing  the  phrase  "or 
Indian  Housing"  in  the  first  sentence, 

PART  966— LEASE  AND  GRIEVANCE 
PROCEDURES 

46.  The  authority  citation  for  part  966 
is  revised  to  read  as  follows: 

Authority:  Sees.  3  and  6,  United  States 
Housing  Act  of  1937  (42  U.S.C,  1437a  and 
143~dl;  sec  7(d),  Department  of  Housing  and 
Irban  Development  Act  (42  U.S,C.  3535(d)) 

§966.1    [Amertdedl 

49  In  §  9ti6.i.  the  last  sentence  is 
amended  by  removing  the  phrase  ",  to 
the  Mutual  Help  Homeownership 
Opportunities  Program.". 

PART  968— PUBLIC  HOUSING 
MODERNIZATION 

50.  The  authority  citation  for  part  968 
IS  revised  to  read  as  follows: 


Authority:  Sect,  6  and  14,  United  States 
Housing  Act  of  1937  (42  U,S.C.  1437d  and 
14371);  sec.  7(d].  Department  of  Housing  and 
I^'rban  Development  Act  (42  U.S.C.  3535;  ')). 

§968.101    (Amended] 

51.  In  S  968.101,  paragraph  (b)(2)  is 
amended  by  removing  the  phrase  ", 
including  IHAs,"  from  the  first  sentence; 
and  paragraph  (a)  is  amended  by  adding 
the  following  sentence  at  the  end:  "For 
requirements  applicable  to  Indian 
Housing  modernization,  sec  part  905  of 
this  chapter." 

§968.105    [Amended] 

52.  In  §  968.105,  the  definition  of 
"IHA"  is  removed,  and  the  definition  of 

PHA"  is  amended  by  removing  the 
phrase  ".  including  IHA". 

§968.110    [Amended] 

53.  In  §  968.110,  paragraph  (a)  is 
amended  by  removing  the  last  sentence. 

PART  969— PHA-OWNED  PROJECTS- 
CONTINUED  OPERATION  AS  LOW- 
INCOME  HOUSING  AFTER 
COMPLETION  OF  DEBT  SERVICE 

54.  The  authority  citation  for  part  969 
is  revised  to  read  as  follows: 

Authority:  United  States  Housing  Act  of 
1937  (42  U,'S  C,  1437.  et  sec;],  sec,  7(dl. 
Department  of  Housing  and  Urban 
Development  Act  (42  U  S.C  3535Id11, 

55.  Section  969.102  revised  to  read  as 
follows: 

§969.102    Applicability. 

This  part  applies  to  any  lower-income 
public  housing  project  that  is  owned  by 
a  Public  Housing  Agency  (PHA), 
including  any  Turnkey  III  housing,  and 
is  subject  to  an  ACC  under  section  5  of 
the  United  States  Housing  Act  of  1937 
(Act).  This  part  does  not  apply  to  the 
Section  8  and  Section  23  Housing 
Assistance  Payments  Programs,  the 
Section  10(c)  and  Section  23  Leased 
Housing  Programs,  Lanham  Act  and 
Public  Works  projects  that  remain  under 
administration  contracts,  or  Indian 
Housing  projects. 

PART  970— PUBLIC  HOUSING 
PROGRAM-DEMOUTION  OR 
DISPOSITION  OF  PUBLIC  HOUSING 
PROJECTS 

56.  The  authority  citation  for  part  970 
continues  ti  read  as  follows: 

Authority:  Sec.  18.  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437p);  sec.  7{d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)), 
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S  970.1    [Amended] 

57.  Section  970.1  is  amended  by 
adding  the  words  'Title  I  or'  after  the 
word  "under". 

58.  In  S  970.2,  the  introductory 
language  and  paragraph  (a)  are  revised 
tn  read  as  follows: 

§970^    AppDcablUty. 

This  part  applies  to  public  housing 
projects  that  are  owned  by  public 
housing  agencies  (PHAs)  and  that  are 
subject  to  Annual  Contributions 
Contracts  (ACCs)  under  the  Act.  This 
part  does  not  apply  to  the  following: 

(a)  PH.\-owned  section  8  housing, 
housing  leased  under  section  10(c)  or 
section  23  of  the  Act.  or  Indian  Housing; 


PART  990— ANNUAL  CONTRIBUTIONS 
FOR  OPERATING  SUBSIDY 

59.  The  authority  citation  for  part  990 
is  revised  to  read  as  follows: 

Authority:  Sec.  9,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437g);  sec,  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)).     ^ 

60.  In  8  990,103.  paragraph  (b)  is 
revised  to  read  as  follows: 

S  990. 1 03    Applicability  of  PFS. 
«         *         *         *         • 

(b)  Projects  covered.  PFS  is  applicable 
to  all  PHA-owned  rental  units  under 
Annual  Contributions  Contracts.  PFS 
applies  to  PHAs  that  have  not  received 
operating  subsidy  payments  previously, 
but  are  eligible  for  such  payments  under 
PFS.  PFS,  as  described  in  this  part,  is  not 
apphcable  to  Indian  Housing,  the 
Section  23  Leased  Housing  Program,  the 


Section  23  Housing  Assistance 
Payments  Program,  the  Section  8 
Housing  Assistance  Payments  Progra.-n, 
or  the  Turnkey  III  or  Turnkey  IV 
Homeownership  Opportunity  Programs. 
PFS  is  not  applicable  to  housing  owned 
by  the  PHAs  of  the  Virgin  Islands. 
Puerto  Rico,  Guam  and  Alaska. 
Operating  subsity  payments  to  these 
PHAs  are  made  in  accordance  with 
subpart  B  of  this  part. 


§990.105    [Amended) 

61.  In  I  990.105.  paragraph  (g)  is 
amended  by  removing  the  terms 
•■/IHAs-,  "/IHA",  "/MHACC".  and 
••/IHAs". 

Dated;  December  31  1990. 
Jack  Kemp, 
Secretary. 
{FR  Doc  91-235  Filed  1-8-91;  8;45  am] 
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DEPARTIIENT  OF  TRANSPORTATION 

Urban  llaaa  Trantportation 
Administration 

49  CFR  Part  661 
(Dock«t  Na  U-Q] 
RIN  2132-AA1S 

Buy  America  Requirements 

aqcncy:  Urban  Mass  Transportation 
Administration.  DOT. 
ACTKM:  Final  rule. 


:  This  final  rule  implements 
section  337  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (the  STURAA) 
(Pub.  L  No.  100-17),  which  amended  the 
Urban  Mass  Transportation 
Administration's  (UMTA)  Buy  America 
requirements.  In  this  final  rule.  UMTA 
implements  the  statutory  changes  and 
makes  other  amendments  based  on 
UMTA's  experience  in  enforcing  and 
implementing  the  existing  regulation. 
Certain  changes  are  required  by  law, 
while  others  are  being  made  to  increase 
the  usability  of  the  regulation. 
EFFECnvt  DATE  February  B,  1991. 
row  FUNTHOI  MFOmtATION  CONTACT 
Rita  Daguillard,  Attorney-Advisor, 
Office  of  the  Chief  Counsel,  room  9316, 
400  Seventh  Street.  SW..  Washington. 
DC  2059a  (202)  366-1936. 
•UPPLEMENTARY  INFORMATION: 

L  Statutory  Background 

The  Surface  Transportation 
Assistance  Act  of  1978  (the  1978  STAA) 
(Pub.  L  No.  95-599]  included  a  Buy 
America  provision  applicable  for  the 
first  time  to  the  UMTA  program.  The 
provision  was  not  an  absolute 
prohibition  against  the  procurement  of 
foreign  products,  but  established  a 
preference  for  products  mined,  produced 
or  manufactured  in  the  United  States. 
This  initial  provision  only  applied  to 
contracts  of  UMTA  grantees  over 
$500,000. 

Section  165  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(1982  STAA)  (Pub.  L  No.  97-424)  made 
significant  changes  to  the  Buy  America 
requirements  by  eliminating  the  $500,000 
apphcability  threshold.  It  also  provided 
that  no  Federal  funds  could  be  obligated 
for  mass  transportation  projects  unless 
steel,  cement,  and  manufactured 
products  used  in  these  projects  are 
produced  in  the  United  States,  with  four 
exceptions.  Section  10  of  Public  Law  96- 
229.  enacted  on  March  9. 1984.  amended 
section  165(a)  of  the  STAA  by  striking 
"cement"  from  the  materials  and 
products  covered  under  section  165. 


The  first  exception  allowed  a  waiver 
if  the  materials  and  products  being 
procured  are  in  the  public  interest.  The 
second  exception  provided  that  the 
requirement  would  not  apply  if 
materials  and  products  being  procured 
are  not  produced  in  the  United  States  in 
sufficient  and  reasonably  available 
quantities  and  of  a  satisfactory  quality. 
The  third  exception  provided  that  the 
requirement  would  not  apply  if  the 
inclusion  of  domestic  material  will 
increase  the  cost  of  the  overall  project 
contract  by  more  than  10  percent  in  the 
case  of  projects  for  the  acquisition  of 
buses  and  other  rolling  stock  or  25 
percent  in  the  case  of  other  projects. 

The  fourth  exception,  in  essence, 
established  an  entire  second  program 
with  its  own  requirements.  This 
exception  provided  that  the  Buy 
America  provisions  would  not  apply  to 
the  procurement  of  buses  and  other 
rolling  stock  (including  train  control, 
communications,  and  traction  power 
equipment)  if  the  cost  of  components 
produced  in  the  United  States  was  more 
than  50  percent  of  the  cost  of  all 
components  of  the  vehicles  or 
equipment,  and  if  final  assembly  took 
place  in  the  United  States. 

Section  337  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (the  STURAA) 
(Pub.  L  No.  100-17)  made  further 
significant  changes  to  UMTA's  Buy 
America  requirements  for  buses  and 
other  rolling  stock.  First,  section  337 
requires  that  more  than  50  percent  of  the 
cost  of  a  component's  subcomponents 
be  of  U.S.  origin  for  the  component  itself 
to  be  considered  of  U.S.  origin.  In 
addition,  the  domestic  content 
requirement  was  increased  from  50  to  55 
percent  on  October  1. 1989,  and  to  60 
percent  on  October  1, 1991.  (However, 
any  company  that  has  met  the  existing 
Buy  America  requirement  as  of  April  2, 
1987,  would  be  exempted  from  these 
increases  for  all  contracts  entered  into 
before  April  1. 1992.)  Finally,  the  rolling 
stock  price  differential  waiver  was 
increased  from  10  percent  to  25  percent 

Today's  final  rule  incorporates  the 
most  recent  changes  mandated  by  the 
STURAA  into  the  Buy  America 
requirements. 

n.  The  Notice  of  Proposed  Rulemaking 

On  August  29, 1988.  UMTA  issued  a 
notice  of  proposed  rulemaking  (NTRM) 
seeking  comments  on  the  proposed 
amendments.  The  NPRM  reflected  both 
the  statutory  changes  and  UMTA's 
experience  in  enforcing  and 
implementing  the  existing  regulation 
(See  53  FR  32994). 

In  the  preamble  to  the  NPRM,  UMTA 
discussed  at  length  the  statutory 


changes  and  the  proposed  revisions  to 
the  existing  regulation,  and  invited  the 
public  to  submit  comments  and  data  on 
specific  issues.  The  initial  60-day 
comment  period  ended  on  October  28, 
1988,  but  was  extended  until  November 
14, 1988,  in  response  to  requests  from 
the  public 

Thirty-three  (33)  commenters 
submitted  their  views  to  the  NPRM 
docket  The  breakdowm  among 
commenter  categories  is  as  follows: 

12  Manufacturers  of  rolling  stock  and  related 

equipment, 
e  UMTA  recipients. 

5  State  Departments  of  Transportation. 
4  Trade  Associations. 
2  Foreign  Governments. 
2  Engineering  Firms. 

III.  Specific  CommenU  and  UMTA's 
Response 

This  section  discusses  the  comments 
on  the  NPRM.  and  UMTA's  specific 
response  to  them. 

A.  Procurement  of  Manufactured 
Products  (§  661.3(d).) 

A  number  of  commenters  addressed 
the  proposed  requirements  for  the 
procurement  of  manufactured  products. 
Some  commenters  supported  UMTA's 
proposed  revisions  to  the  requirements 
concerning  manufactured  products, 
while  others  opposed  the  proposal. 

The  procurement  of  manufactured 
products  is  governed  by  section  165(a) 
of  the  1982  STAA.  The  implementing 
UMTA  regulation  (8  661.3(d))  defines  a 
manufactured  product  as  a  "product 
produced  as  a  result  of  [a] 
manufacturing  process."  Manufacturing 
is  defined  in  S  661.3(e)  of  the  regulation 
as  the  application  of  processes  to  alter 
the  form  or  function  of  materials  or  of 
elements  of  the  product  adding  value 
and  transforming  those  materials  or 
elements  so  that  they  represent  a  new 
product  functionally  different  from  that 
which  would  result  from  mere  assembly 
of  the  materials  or  elements. 

As  indicated  in  the  NPRM,  compliance 
with  the  Buy  America  provisions 
requires  that  a  manufactured  product  be 
produced  in  the  United  Slates  from 
original  items  or  material  originating  in 
the  United  States.  In  other  words,  an 
item  is  considered  to  be  produced  in  the 
United  States  if  all  of  the  manufacturing 
processes  for  the  item  take  place  in  the 
United  States,  and  the  components  of 
that  item  are  of  U.S.  origin.  UMTA 
proposed  amending  the  regulations  to 
reflect  this  position. 

Commenters  opposed  to  the  proposal 
argued  that  neither  section  165(a)  of  the 
1982  STAA  nor  UMTA's  existing 
regulations  at  49  CFR  part  661  require  a 
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manufactured  product  to  contain  a 
minimum  domestic  content  The 
commenters  argue  that  the  statutory 
requirement  would  be  satisfied  as  long 
as  an  item  is  produced  in  the  United 
States  by  a  manufacturing  process. 
Section  401(a)  of  the  1978  STAA, 
UMTA's  original  Buy  America 
requirement,  provided  that  "Only  *  *  * 
manufactured  articles,  materials,  and 
supplies  as  have  been  manufactured  in 
the  United  States  substantially  all  from 
articles,  materials,  and  supplies  mined, 
produced,  or  manufactured  *  *  *  in  the 
United  States"  could  be  used  in  UMTA- 
funded  contracts.  (Emphasis  supplied.) 
Section  185(a)  of  the  1982  STAA 
requires  that  manufactured  products 
used  in  an  UMTA-funded  project  must 
be  "produced  in  the  United  States." 
without  further  elaboration. 

The  legislative  history  of  section  165 
does  not  provide  any  guidance  on  why 
the  term  "substantially  all"  was  dropped 
when  the  Buy  America  provision  was 
revised.  However,  UMTA  has  taken  the 
position  since  1982  that  the 
manufactured  product  requirements  of 
section  165(a)  are  unambiguous — all 
manufacturing  processes  for  the  product 
must  take  place  in  the  United  States  and 
all  of  the  components  of  the  product 
must  be  of  U.S.  origin. 

Even  if  the  language  of  the  section 
was  ambiguous,  however,  other 
provisions  in  the  1982  STAA,  as  well  as 
other  Buy  America  legislation,  confirm 
UMTA's  view  of  the  terminology.  For 
example,  the  Buy  America  Act  of  1933 
(41  U.S.C.  10b)  contains  a  "substantially 
all"  provision,  which  has  been 
administered  by  the  Federal 
Government  as  meaning  over  fifty 
percent  domestic  content.  Moreover, 
section  165(b)(3)  of  the  STAA 
(applicable  to  procurement  of  rolling 
stock  and  other  associated  equipment) 
explicitly  provides  for  a  fifty  percent 
domestic  content  requirement  in 
determining  compliance  with  the 
statutory  requirements.  Since  rolling 
stock  and  associated  equipment  are  an 
expected  category  to  the  general 
domestic  preference  requirements,  the 
agency  believes  that  this  supports  its 
view  that  Congress  intended 
manufactured  products  to  be  held  to  a 
higher  standard  of  domestic  content — 
100  percent. 

Some  commenters  also  questioned 
whether  section  165(a)  requires  merely 
that  all  of  the  components  of  a 
manufactured  product  be  of  U.S.  origin, 
or  whether  UMTA  is  required  to 
examine  the  origin  of  all  of  the 
subcomponents  that  go  into  the 
manufacture  of  that  component. 

Again,  UMTA  looks  to  the  statute  for 
guidance.  Section  165(b)(3)  of  the  1982 


STAA.  as  amended  by  section  337(b)  of 
the  STURAA.  imposes  domestic 
preference  requirements  on  the 
subcomponents  of  components  of  rolling 
stock  and  associated  equipment.  No 
similar  statutory  changes  were  made  to 
section  165(a)  for  manufactured 
products.  Therefore,  the  agency 
concluded  that  a  component  of  a 
manufactured  product  is  of  U.S.  origin  if 
it  is  manufactured  in  the  United  States. 
(As  indicated  above,  the  manufactured 
product  must  be  manufactured  in  the 
United  States  from  items  all  of  U.S. 
origin.)  In  other  words,  in  determining 
the  origin  of  a  component  of  a 
manufactured  product  governed  by 
section  165(a),  UMTA  will  look  only  to 
where  that  component  is  manufactured, 
and  will  not  look  to  the  origin  of  the 
various  materials  included  in  that 
product  during  the  manufacturing 
process. 

B.  Increase  in  Price  Differential  Waiver 
(§  661.7(d).) 

Two  commenters  suggested  that 
UMTA  not  raise  the  price  differential 
waiver  for  rolling  stock  from  10  percent 
to  25  percent  until  the  agency  has  a 
change  to  analyze  more  fully  the  effect 
of  the  change  on  rolling  stock 
procurements.  UMTA  has  no  discretion 
in  this  matter  since  the  increase  in  the 
price  differential  was  mandated  by 
statute,  and  has  thus  revised  S  661.7(d) 
of  the  regulation  to  reflect  this  increase. 

C.  Application  of  Price  Differential 
Waiver  (§  661.7(d).) 

In  the  NPRM,  UMTA  indicated  that 
the  price  differential  must  be  applied 
independently  to  each  individual  item 
even  if  there  is  a  single  contract  for  all 
of  these  items.  The  bid  for  each  non- 
domestic  item  must  be  adjusted  by  the 
differential  and  then  the  adjusted  bid 
price  for  the  foreign  item  compared  to 
the  lowest  responsive  and  responsible 
bid  for  a  domestic  item  to  determine  if 
the  grounds  for  a  waiver  exist,  UMTA 
proposed  to  amend  §  661.7(d)  to  reflect 
this  and  to  clarify  that  the  price 
differential  is  not  to  be  applied  to  the 
overall  contract  between  the  grantee 
and  its  supplier,  but  to  the  comparative 
costs  of  each  individual  item  being 
supplied. 

UMTA  received  several  comments  on 
both  sides  of  this  proposal.  Some  of  the 
commenters  opposing  the  proposal 
thought  that  UMTA  indicated  that  it 
should  apply  to  the  procurement  of  a 
vehicle  containing  several  sub-systems. 
This  is  not  the  case.  There  have  been 
many  situations  in  which  a  grantee  was 
purchasing  multiple  manufactured 
products  and  only  one  or  two  were  of 
foreign  origin.  The  calculation  of  the 


price  differential  waiver  is  applied  only 
to  the  comparative  costs  of  the  items  for 
which  both  foreign  and  domestic  bids 
were  received.  "The  application  of  the 
waiver  to  the  over-ail  bid  could  skew 
the  entire  bid  process,  especially  in  the 
case  where  the  foreign  item  is  of  low 
cost  compared  to  all  of  the  other  items 
being  procured. 

This  interpretation  is  consistent  with 
the  statutory  terms,  because  the 
inclusion  of  domestic  material  in  the 
overall  project  contract  still  is 
considered  before  a  waiver  is  granted. 
The  regulation  amendment  will  only 
affect  directly  the  determination  of 
adjusted  bid  price  in  the  case  of  a  single 
contract  for  multiple  items.  A  single 
contract  for  a  single  items  will  not  be 
affected  by  the  amendment. 
Accordingly,  the  amendment  is  adopted 
as  proposed. 

D.  Requests  for  Waivers  (§  661.9.) 

One  commenter  questioned  why  all 
waivers  under  S  661.9  are  approved  at 
UMTA  Headquarters,  rather  than  at  the 
Regional  level.  UMTA  is  concerned  with 
maintaining  strict  uniformity  in  the 
granting  of  waivers,  and  will  continue 
its  current  practice  of  approving  all 
waivers  at  the  Headquarters  level.  All 
waiver  requests  are  coordinated  with 
the  appropriate  Regional  Office. 

E.  General  Waivers— (§  661.7— 
Appendix  A.) 

One  commenter  suggested  that  UMTA 
revise  the  waiver  in  appendix  A  to 
§  661.7  concerning  the  incorporation  of 
exceptions  from  the  Federal  Acquisition 
Regulation  to  incorporate  the  correct 
citation.  In  a  separate  rulemaking, 
UMTA  already  made  this  revision,  and 
it  is  reflected  in  the  revised  Part  661. 

F.  Waivers  for  Prototype  Vehicles 
(§661.9.) 

One  commenter  suggested  UMTA 
consider  a  general  waiver  for  cases  in 
which  a  grantee  wishes  to  procure  a 
prototype  vehicle  for  testing  and 
evaluation.  Prototype  vehicles  are 
considered  rolling  stock,  and  are  subject 
to  the  requirements  of  section  165(b)(3) 
of  STURAA.  While  UMTA  does  not 
consider  it  appropriate  to  grant  a 
general  waiver  for  such  procurements. 
UMTA  has  granted  waivers  for  such 
procurements  on  a  case-hy-case  basis. 

G.  General  Waiver  for  Audio-Visual 
Equipment  (§  661.9) 

One  State  Departjnent  of 
Transportation  sought  a  general  non- 
availabiHty  waiver  for  audio-visual 
equipment.  On  May  23, 1988.  UMTA 
published  a  request  for  comments  on  a 


\ 


928 


Federal  Regjgter  /  Vol.  56.  No.  6  /  Wednesday.  January  9,  1991  /  Rules  and  RegulaUons 


general  waiver  to  the  Buy  America 
requirements  to  permit  the  procurement 
of  certain  audio-visual  training 
equipment  produced  outside  the  United 
States  (53  FR  18320).  The  agency 
received  insufficient  information  on 
which  to  base  a  determination 
supporting  a  general  waiver.  However, 
UMTA  has  granted  a  number  of 
individual  non-availability  waivers  for 
audio-visual  equipment  and  will 
continue  to  do  so  as  appropriate.  The 
agency  will  reconsider  granting  a 
general  waiver  if  changed  conditions 
warrant. 

H.  Determination  of  End  Product  in  a 
Particular  Procurement  [§  661.1  IfuJ.) 

One  commenter  questioned  how 
UMTA  determines  the  end  product  in 
each  procurement.  An  end  product  is 
"any  item  *  *  *  that  is  to  be  acquired  by 
a  grantee,  as  specified  in  the  overall 
project  contract."  (See  $  661.11(u).)  The 
key  determinant  is  the  grantee's 
specification.  For  example,  if  a  grantee 
is  procuring  a  new  rail  car,  the  car  is  the 
end  product  and  the  propulsion  motor 
could  be  a  component  of  the  end 
product.  If  that  same  grantee  is 
procuring  a  replacement  propulsion 
motor  for  an  existing  rail  car,  that 
propulsion  motor  would  be  the  end 
product.  In  the  case  of  a  contract  for 
several  items,  each  item  may  be  a 
different  end  product. 

/.  Applicability  of  Buy  America 
Requirements  to  Turn-Key  Projects 
(§661.11(u).) 

One  commenter  questioned  how 
UMTA  applies  the  Buy  America 
requirements  when  a  grantee  procures 
an  entire  system  (a  turn-key  project).  In 
purchasing  systems,  it  is  industry 
practice  to  have  a  contract  broken  down 
by  sub-systems.  As  just  mentioned, 
UMTA  has  defined  end  product  as  "any 
item  or  items  '  *  *  to  be  acquired  by  a 
grantee,  as  specified  in  the  overall 
project  contract."  (Emphasis  supplied.) 
(See  S  661.11(u).)  Accordingly,  each  sub- 
system identified  in  the  contract  is  an 
end  product  and  subject  to  the  Buy 
America  requirement. 

For  example,  UMTA  has  determined 
in  the  past  that  an  entire  people  mover 
system  has  six  sub-systems  to  be 
supplied  by  the  contractor  (under  the 
terms  of  a  particular  contract)  and  that 
each  sub-system  is  an  individual  end 
product.  The  six  sub-systems  are:  the 
guideway  surfaces  and  equipment;  the 
vehicles;  the  traction  power  system;  the 
conunand  and  control  system;  the 
communications  system;  and  the 
maintenance  facility  and  equipment 
This  means  that  six  separate  products 


must  meet  the  Buy  America 
requirements. 

/.  Determination  of  Grandfathered 
Companies  (§  661.10) 

A  substantial  number  of  commenters 
responded  to  the  questions  raised  in  the 
NPRM  on  the  grandfathering  provisions 
of  section  337(a)(2)(B)  of  the  STURAA. 
Specifically,  that  section  provides  that 
the  revised  requirements  shall  not  apply 
to  any  contract  entered  into  prior  to 
April  1. 1992.  with  "any  supplier  or 
contractor  or  any  successor  in  interest 
or  assignee  which  qualified  under  the 
provision  of  section  165(b)(3)  of  the 
Surface  Transportation  Assistance  Act 
of  1982  prior  to  (April  2,1987)." 

The  first  question  concerned  the  scope 
of  a  grandfather  determination — 
whether  a  company  can  be 
grandfathered  on  a  nationwide  basis,  or 
whether  the  company  is  limited  to 
previous  contracts  with  a  specific  transit 
authority.  If  a  company  quahfies  for  the 
grandfathered  treatment,  this  will  be 
done  on  a  nationwide  basis.  In  other 
words,  if  a  company  entered  into  a 
single  contract  which  quaUfied  it  for 
grandfathered  status,  it  receives  that 
status  for  all  contracts  entered  into  in 
the  timeframes  set  forth  in  the  statutory 
provisions 

Second,  commenters  asked  whether  a 
company  which  provided  an  item 
complying  with  section  401  of  the  1978 
STAA.  but  did  not  provide  an  item 
complying  with  section  165(b)(3)  of  the 
1982  STAA.  qualifies  for  grandfathered 
status.  A  company  that  provided  an  item 
complying  with  section  401  would 
qualify  for  grandfathering  status,  even 
through  the  company  did  not  supply  an 
item  complying  with  section  165(b)(3). 
The  agency's  reasoning  follows. 

Section  401  did  not  mandate  specific 
requirements  concerning  the 
procurement  of  rolling  stock,  but  UMTA 
implementing  regulations  provided  that 
rolling  stock  would  be  considered 
domestic  if  more  than  50  percent  of  its 
components,  by  cost,  were  of  U.S.  origin 
and  final  assembly  took  place  in  the 
United  States.  Section  165(b)(3)  of  the 
1982  STAA  essentially  made  these 
regulatory  requirements  statutory. 
Therefore,  a  company  that  complied 
with  the  requirements  of  section  401  (for 
the  procurement  of  rolling  stock  and 
associated  equipment)  meets  the 
domestic  content  requirements  in  the 
STURAA's  grandfather  provisions, 
section  337(a)(2)(B).  Accordingly, 
section  661.11  of  the  regulations  now 
reflects  this  position. 

Third  commenters  asked  how  UMTA 
will  determine  company  eligibility  to  be 
grandfathered,  includinjg:  (1)  What  must 


a  company  do  to  prove  that  it  qualifies 
for  the  grandfather  provision;  and  (2) 
what  must  a  company  show  to 
demonstrate  that  it  is  a  successor  in 
interest  to  a  grandfathered  company. 

With  regard  to  qualifying  for  the 
grandfather  provision,  two  commenters 
suggested  that  a  company  be  allowed  to 
certify  that  it  qualifies  to  be 
grandfathered.  UMTA  agrees  that  this  is 
an  appropriate  process  and  has  added 
regulatory  language  to  this  effect.  (See 
5  661.10.) 

A  company  may  receive  grandfather 
treatment  under  the  statute  if  the 
company  is  a  successor  in  interest  to  a 
qualifying  company.  With  regard  to 
determining  who  is  a  successor  in 
interest,  several  commenters  suggested 
solutions.  One  commenter 
recommended  that  a  company  be 
considered  a  successor  in  interest  if  the 
company  provides  a  like  product  or 
service,  maintains  the  same  assurances 
to  the  contracting  party,  and  ensures 
compliance  with  the  contract  terms  and 
conditions.  Another  commenter 
suggested  that  a  successor  in  interest  be 
"any  entity  which  is  duly  contracted 
within  the  specified  time  and  for  which 
a  duplicate  or  similar  activity  or  service 
is  required  as  that  of  the  assignor." 

A  third  commenter  suggested  that  a 
successor  in  interest  be  a  "U.S. 
corporation  with  ownership  of  more 
than  50  percent  of  the  assets  of  the 
original  U.S.  entity  that  is  being 
acquired  or  to  which  an  interest  is  being 
assigned".  This  commenter  also 
recommended  that  the  supplier  be 
required  to  show  that  it  has  been  in 
compliance  continuously  with  the 
requirements  of  section  165(b)(3)  of  the 
1982  STAA  and  has  served  essentially 
the  same  market  without  a  significant 
lapse  of  time  in  business.  UMTA's 
reading  of  the  legislative  history  of 
section  337(a)(2)(B)  finds  no  support  for 
this  position, 

UMTA  believes  that  Congress 
intended  to  apply  the  increased 
domestic  content  requirements  on  an 
accelerated  basis  to  firms  entering  the 
marketplace  after  April  2. 1987,  and  that 
it  intended  to  grandfather  existing  firms 
that  had  complied  with  previous  Buy 
America  requirements  regardless  of  the 
number  of  contracts  or  the  product 
supplied  (e.g.  a  bus  versus  a  rail  car). 

A  fourth  commenter  suggested  that  a 
successor  in  interest  include  a  "wholly- 
owned  U.S.  subsidiary  of  overseas 
companies." 

A  fifth  suggestion,  UMTA  believes, 
offers  a  reasonable  approach.  The 
commenter  recommends  that  the 
determination  focus  on  the  transfer  of 
substantial  assets  such  as  "contracts 
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and  work  in  progress,  designs  and 
technology,  manufacturing  plants  and 
staff."  The  commenter  noted  that  the 
"mere  acquisition  of  an  established 
trade  name  by  an  existing  unrelated 
business  enterprise  normally  would  not 
qualify  the  newly  named  enterprise  as  a 
successor  in  interest  of  the  business 
which  previously  operated  under  that 
trade  name."  The  commenter  also 
suggested  that  maintaining  continuity  in 
ownership  and  assets  should  qualify  an 
entity  as  a  successor  in  interest,  whether 
or  not  the  name  of  the  predecessor 
company  was  adopted.  UMTA  agrees 
with  this  comment  and  has  made 
appropriate  changes  in  the  regulation 

(§661.K'(b}l- 

Further,  the  regulation  provides  that  a 
company  claiming  to  be  a  successor  in 
interest  must  supply  UMTA  with 
documentation  to  support  its  claim. 
UMTA  will  evaluate  this  material  and 
publish  a  notice  in  the  Federal  Register 
concerning  its  determination. 

One  commenter  indicated  that  the 
grandfather  provision  may  give  a 
competitive  advantage  to  some 
companies.  UMTA  does  not  dispute  this 
claim,  but  it  appears  that  Congress 
intended  to  give  an  advantage  to 
companies  which  had  complied  with 
previous  Buy  America  requirements. 

K.  Requirements  Applicable  to  the 
Manufacture  of  a  Component 
(§661.11(8).) 

UMTA  received  a  number  of 
comments  on  the  manufacture  of 
components  requirements.  Several 
commenters  were  concerned 
particularly  with  UMTA's  position  that 
mere  assembly  was  not  sufficient.  As 
indicated  below,  one  commenter 
suggested  that  UMTA  look  to  the 
definition  of  a  product  of  the  United 
States  as  defined  by  the  Customs 
Service  in  its  Tariff  regulations,  while 
others  suggested  that  the  definition 
make  reference  to  sufficient  activities  to 
advance  or  improve  the  conditions  of 
the  subcomponents,  or  adding  value. 

UMTA  agrees  that  the  requirement 
must  be  more  explicit,  and  that  the 
phrase  "mere  assembly  of  a  component" 
may  be  a  bit  confusing.  Accordingly,  the 
regulations  have  been  modified  to 
clarify  and  expand  on  the  steps  that  are 
needed  for  a  component  to  be 
considered  manufactured  (see 
§  6ei.ll(g)).  The  key  element  of  this 
definition  is  the  alteration  of 
subcomponents  to  form  a  new  product. 
The  processes  of  alteration  may  include 
forming,  extruding,  material  removal, 
welding,  soldering,  etching,  plating, 
material  deposition,  pressing,  permanent 
adhesive  joining,  shot  blasting,  brushing, 
grinding,  lapping,  finishing,  vacuum 


impregnating,  and,  in  electrical  and 
electronic  pneumatic,  or  mechanical 
products,  the  collection,  interconnection, 
and  testing  of  various  elements. 

L  Application  of  Requirements  to  Major 
Components  (§661.11.) 

In  the  NPRM,  UMTA  sought  comment 
on  whether  the  domestic  content 
requirements  should  apply  to  all 
components  of  rolling  stock  and 
associated  equipment,  or  just  to  the 
major  components  of  these  items. 
Comments  on  this  issue  were  mixed. 
The  Conference  Report  states  that 
section  337  of  STURAA  is  intended  to 
cover  only  "major  components"  and 
"primary  subcomponents."  LTMTA 
therefore  considers  that  the 
requirements  of  section  337  of  STURAA 
apply  to  all  "major  components"  and 
"primary  subcomponents"  of  rolling 
stock  and  related  equipment. 

M.  Inclusion  of  List  of  Components  of 
Buses  and  Rail  Rolling  Stock: 
Discussion  of  "Components"  and 
"Subcomponents  "  (§  661.11.) 

The  Conference  Report  to  the 
STURAA  lists  major  components  of 
both  buses  and  rail  rolling  stock.  In  the 
preamble  to  the  NPRM.  UMTA  repeated 
the  complete  lists,  but  indicated  that  it 
had  developed  general  language  on  the 
identification  of  components  for  the  rule 
itself.  UMTA  requested  comments  on 
whether  the  complete  listing  from  the 
Conference  Report  should  be  included  in 
the  regulation. 

The  commenters'  views  varied  on  this 
issue — some  suggested  the  entire  list  be 
incorporated  into  the  regulation,  while 
some  suggested  inclusion  in  the 
regulation  for  illustrative  purposes  only. 
Still  others  opposed  any  inclusion,  since 
such  Hsts  "appear  to  be  an  inconsistent 
and  incomplete  mixture  of  systems, 
components  and  subcomponents". 

UMTA  believes  that  the  intent  of 
Congress  in  implementing  section  337  of 
STURAA  was  to  increase  the  overall 
domestic  content  of  rolling  stock  by 
requiring  that  all  prime  components 
have  a  domestic  content  of  at  least  50 
percent. 

As  indicated  above,  section  165{b)(3} 
of  STAA  provided  that  rolling  stock 
would  meet  the  domestic  content 
requirements  only  if  "the  cost  of 
components  which  are  produced  in  the 
United  States  is  more  than  50  per 
centum  of  the  cost  of  all  components 
*  *  *  and  final  assembly  takes  place  in 
the  United  States."  Section  337  of 
STURAA  amended  this  provision  by 
adding  "and  subcomponents." 

The  Conference  Report  to  the 
STURAA  states  that  "(b)y  including  the 
term  subcomponent,  the  conferees 


intend  that  major  components,  systems, 
or  assemblies  of  buses  and  rail  rolling 
stock  be  counted  towards  meeting  the 
Buy  America  domestic  content  standard 
if  the  components,  systems,  or 
assemblies  themselves  would  meet  the 
domestic  content  requirement" 
Therefore,  under  the  regulation,  a 
component  is  considered  of  domestic 
origin  if  the  total  cost  of  its 
subcomponents  meet  the  domestic 
content  requirements  mandated  by 
section  337  of  STURAA.  and  the 
component  is  manufactured  in  the 
United  States,  In  the  example  provided 
by  the  Conference  Report  for 
"grandfathered"  companies,  this  means 
that  a  component  will  be  considered 
domestic  only  if  the  domestic  content 
value  of  its  subcomponents  is  at  least  50 
percent.  In  the  case  of  all  other 
companies,  as  of  October  1, 1989,  a 
component  meets  the  domestic  content 
requirements  if  it  has  a  domestic  content 
value  of  at  least  55  percent. 

In  the  NPRM,  UMTA  sought  comment 
on  whether  Congress  intended  that 
UMTA  look  to  the  ongin  of  the  parts  of 
the  subcomponents,  or  the  "sub- 
subcomponents." 

The  Conference  Report  points  out  that 
section  337  of  STURAA  is  intended  to 
cover  only  "major  components"  and 
"primary  subcomponents."  UMTA 
concludes  from  this,  and  from  the  lack  of 
any  specific  mention  of  the  origin  of  sub- 
subcomponents,  that  the  conferees 
intended  that  only  components  and 
subcomponents  be  counted  toward  the 
domestic  content  requirements.  It  is 
therefore  UMTA's  position  that  the 
origin  of  sub-components  is  immaterial 
and  that  to  be  considered  domestic,  a 
subcomponent  need  only  be 
manufactured  in  the  United  States. 

Clearly,  then,  to  be  considered 
domestic,  components  must  meet  a  more 
stringent  test  than  subcomponents,  since 
in  addition  to  manufacture  in  the  United 
States,  they  must  have  a  domestic 
content  value  of  at  least  50  percent. 

It  is  therefore  important  to  distinguish 
between  the  terms  "component"  and 
"subcomponent "  for  the  purpose  of 
establishing  Buy  America  compliance. 
To  assist  grantees  and  manufacturers  in 
making  this  distinction,  and  to  prevent 
possible  abuses  resulting  from  an  over- 
classification  of  vehicles  parts  as 
subcomponents,  UMTA  believes  that  it 
is  useful  to  include  the  Conference 
Report  list  of  major  components  in  the 
regulations.  Accordingly.  UMTA 
includes  the  Ustings  as  appendices  to 
the  regulations  concerning  the 
procurement  of  rolling  stock,  specifying 
that  they  are  not  exhaustive. 
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N.  Definition  of  Subcomponent 

(§m.ii(h).) 

One  commenter  noted  that  UMTA 
proposed  a  definition  of  component,  but 
it  did  not  propose  a  definition  of  a 
subcomponent.  This  commenter  offered 
a  definition,  drawing  on  the  language  of 
the  Conference  Report  referring  to 
subcomponents  as  "one  step  removed" 
from  components.  UMTA  agrees  that 
such  a  definition  should  be  included, 
and  has  adopted  the  commpnter's 
definition. 

O.  Origin  of  Sub-Subcompor.ents 

As  indicated  above,  in  the  NPRM 
UMTA  indicated  that  it  believed  that 
Congress  did  not  intend  that  the  origin 
of  sub-subcomponents  be  examined- 
when  calculating  the  cost  of 
subcomponents  and  components.  All  of 
the  comments  received  on  this  issue 
supported  UMTA's  position. 
Accordingly,  the  regulation  will  not 
contain  any  requirements  concerning  the 
origin  of  sub-subcomponents. 

P.  Use  of  Tariff  Exemption  (§  661.11(k).) 

UMTA  proposed  using  an  existing 
tari.'f  procedure  to  trace  subcomponents 
of  domestic  ongin  which  are  exported 
from  the  United  States,  and  then 
imported  as  part  of  a  component.  All  of 
the  commenters  on  this  issue  supported 
the  proposal.  One  commenter  suggested 
that  it  would  be  useful  for  UXfTA  to 
make  clear  that  the  standard  for 
determining  whether  a  subcomponent  is 
domestic  is  the  same  standard  imposed 
by  the  Customs  Regulations  for 
determining  whether  an  item  is  a 
product  of  the  United  States  (and 
therefore  entitled  to  a  tariff  exemption 
under  19  CFR  10.10-10.24).  The  NPRM 
proposed  that  a  subcomponent  be 
considered  to  be  of  domestic  origin  if  it 
is  manufactured  in  the  United  States, 
but  the  NPRM  did  not  provide 
requirements  concerning  manufacturing 
in  the  United  States.  One  commenter 
recommended  that  UMTA  adopt  the 
Custom  Service's  requirements  for 
defining  the  manufacture  of  a 
component  or  subcomponent  (see 
discussion  concerning  manufacturing  of 
components). 

This  commenter  also  indicated  that 
UMTA  should  make  clear  that  U.S.- 
origin  subcomponents,  installed 
overseas  but  retaining  their  domestic 
indentity,  will  be  valued  fur  Buy 
America  purposes  in  the  same  way  they 
are  valued  for  purposes  of  tariff 
exemption.  UMTA  proposed  that  the 
cost  of  a  subcomponent  is  "the  price 
that  a  bidder  or  offeror  must  pay  to  a 
subcontractor  or  supplier"  for  that 
subcomponent  The  commenter 


suggested  that  UMTA  amend  the  rule  to 
specify  that  the  cost  of  a  subcomponent 
retaining  its  domestic  identity  under  the 
Tariff  Exemptions  will  be  determined  as 
provided  in  the  Customs  Ser\'ice 
regulation.  UMTA  agrees  with  this 
suggestion,  and  has  Included  the 
appropriate  definition  in  the  regulation. 

Q.  Domestic  Materials  that  Lose 
Physical  Identity  (§  661.11(1).) 

Two  commenters  disagreed  with  or 
questioned  UMTA's  position  on 
domestic  materials  that  are  shipped 
abroad  and  lose  their  physical  identity. 
The  commenters  believe  that  UMTA's 
position  would  discourage  foreign 
manufacturers  from  using  domestic 
suppliers.  While  UMTA  agrees  that 
foreign  manufacturers  may  not  utilize 
domestic  sources  for  some  materials,  it 
is  UMTA's  position  that  it  would  be 
extremely  difficult  to  trace  such 
materials.  The  Customs  approach  that 
UMTA  proposed  is  an  established 
Federal  procedure.  In  addition,  since 
certain  items  will  retain  their  domestic 
identity,  UMTA  believes  that  foreign 
manufacturers  will  use  such  items  to 
meet  the  domestic  content  requirements. 
UMTA  has  not  revised  the  regulations  to 
permit  domestically  produced  items  or 
materials  that  are  shipped  abroad  and 
lose  their  physical  identity  to  be 
included  when  calculating  domestic 
content.  The  final  rule  adopts  the 
Customs  Service  procedure  outlined  in 
the  NPRM. 

R.  Setting  Cost  for  Foreign  Components 
(§661.11(p).) 

One  commenter  stated  that  the 
determination  of  Buy  America 
compliance  is  affected  by  the  currency 
exchange  rates,  and  recommended  that 
the  regulations  provide  that  compliance 
be  determined  on  the  basis  of  rates 
prevailing  at  a  fixed  point  in  time. 
UMTA  agrees  with  the  suggestion,  and 
the  regulations  have  been  revised  to 
reflect  that  the  cost  of  a  component  of 
foreign  origin  will  be  set  at  the  time  the 
appropriate  Buy  America  certificate  is 
executed  (See  S  661.11(p)). 

S.  Final  Assembly  Requirements 
(§661.10(1).) 

In  the  NPRM,  UMTA  proposed 
eliminating  the  regulatory  provision  that 
sufficient  final  assembly  activity  would 
be  presumed  to  exist  if  the  cost  of  final 
assembly  is  at  least  10  percent  of  the 
overall  project  contract  cost — indicating 
that  its  experience  was  that  the  10 
percent  figure  was  arbitrary  and  that 
severdi  manufacturers  of  rolling  stock 
were  performing  adequate  final 
assembly  requirements,  but  the  cost  of 


such  final  assembly  did  not  reach  the  10 
percent  level. 

UMTA  received  four  comments  on 
this  issue.  Two  supported  the  proposal, 
while  two  opposed  the  elimination  of  a 
set  percentage  to  test  final  assembly. 

The  issue  of  determining  what  is 
adequate  final  assembly  is  one  of  the 
most  difficult  UMTA  has  faced.  Since 
the  Buy  America  requirements  apply  to 
such  a  vast  number  of  products,  it  is 
extremely  difficult  for  UMTA  to  develop 
a  single  definition  to  address  all 
products. 

UMTA  had  used  the  10  percent  test 
because  it  provided  some  yardstick 
against  which  manufacturers  could 
measure  their  performance. 
Unfortunately,  a  number  of  suppliers 
spent  considerable  effort  trying  to 
determine  what  to  include  in  the  cost  of 
final  assembly  in  order  to  meet  the 
artificially  set  standard  of  10  percent  of 
the  total  contract  cost. 

U\rrA  recognizes  that,  in  the  vast 
majority  of  cases  that  it  has  examined, 
there  has  been  adequate  and  sufficient 
final  assembly  regardless  of  the  cost  of 
such  activities.  Additionally,  UMTA  has 
found  that  there  has  been  little,  if  any, 
abuse  of  the  regulations  in  this  regard. 
UMTA  believes  that  significant 
assembly  operations  are  taking  place 
without  the  imposition  of  an  artificial 
threshold  requirement.  Accordingly,  the 
final  regulation  contains  no  specific 
minimum  cost  requirement  for  final 
assembly. 

Nonetheless,  in  order  to  clarify  the 
required  operations  and  to  provide 
guidance  for  manufacturers  and 
grantees,  UMTA  has  defined  "final 
assembly  "  in  S  661.10(t)  as  "the  creation 
of  the  end  product  from  different 
elements  brought  together  for  that 
purpose  through  the  application  of 
manufacturing  processes."  These 
manufacturing  processes  may  include 
joining,  welding,  installing, 
interconnecting  (wire,  fibers,  or  tube), 
filling,  finishing,  cutting,  trimming, 
inspecting  and  testing.  In  the  case  of  the 
manufacture  of  a  new  rail  car,  for 
instance,  "final  assembly"  would 
include,  as  a  minimum,  the  following 
operations:  installation  and 
interconnection  of  propulsion  control 
equipment,  propulsion  cooling 
equipment,  brake  equipment,  energy 
sources  for  auxiliaries  and  controls, 
heating  and  air  conditioning, 
communications  equipment,  motors, 
wheels  and  axles,  suspensions  and 
frames;  the  inspection  and  verification 
of  all  installation  and  interconnection 
work;  and.  the  testing  in  plant  of  the 
stationary  product  to  verify  all 
functions. 
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T.  Train  Control.  CcavnunicatioRB,  and 
Traction  Power  Equipment  {§  661.lUu).) 

The  regulation  contains  non-inclusive 
listings  of  train  control,  communications, 
and  traction  power  equipment  governed 
by  the  requirements  of  section  165(b)(3) 
of  the  1982  STAA.  UMTA  sought 
comments  and  suggestions  on  items  that 
should  be  added  to  the  lists  and 
specifically  Bought  comment  on  whether 
pantographs  should  be  included  as 
traction  power  equipment. 

The  comments  on  pantographs  were 
mixed.  Commenters  opposing  the 
inclusion  did  so  since  they  believe  that  a 
pantograph  is  a  component  of  rail  rolling 
stock,  and  should  not  be  listed.  While 
UMTA  agrees  that  a  pantograph  can  be 
a  component,  it  also  can  be  an  end 
product  if  it  is  supplied  as  a  spare  or 
replacement  part.  Therefore,  UMTA 
agrees  with  those  comments  suggesting 
inclusion  in  the  appropriate  listing. 

One  commenter  suggested  that  the 
contact  rail  be  included  as  an  item  of 
traction  power  equipment.  Those 
favoring  inclusion  did  so  since  they  felt 
that  the  contact  rail  is  essential  to  the 
provision  of  power  to  rail  rolling  stock. 
While  UMTA  cannot  disagree  that  the 
contact  rail  may  be  essential,  UMTA 
agrees  with  the  commenter  that  said  the 
manufacturing  of  a  contact  rail  does  not 
differ  from  the  manufacturing  of  a 
running  rail,  and  that  the  purpose  of  the 
rail  should  not  be  dispositive  of 
determining  Buy  America  applicability. 
Accordingly,  the  regulations  will 
continue  to  indicate  that  contact  rail  is 
not  to  be  considered  as  traction  power 
equipment.  (See  a  Federal  Register 
notice  of  February  11, 1986  (51  FR  5139), 
requesting  comment  on  this  issue.) 

Another  request  to  the  agency  outside 
the  context  of  this  rulemaking 
recommended  that  automatic  door 
control  systems  for  rail  rolling  stock  be 
considered  to  be  part  of  train  control 
equipment  since  the  vehicle  cannot 
operate  if  the  automatic  door  control 
system  is  not  operating,  or  if  the  doors 
are  not  closed.  While  UMTA  does  not 
disagree  with  the  purpose  of  the 
automatic  door  control  system,  the 
agency  believes  that  the  tie-in  between 
the  automatic  door  control  system  and 
the  operation  of  a  rail  vehicle  is  for 
safety  purposes,  and  the  automatic  door 
control  system  is  not  part  of  the  actual 
train  control  system.  Accordingly,  this 
item  will  not  be  added  to  the  listing  of 
train  control  equipment. 

U.  Certifications  by  Component  and 
Subcomponent  Manufacturers 
(§661.11(z).) 

Several  commenters  suggested  that 
UMTA  require  component  and 


subcoiapoQeDt  maniifacturert  to  M^Miit 
certifications  of  coaapliance  with  the 
Buy  America  requirements.  Wfhile 
UMTA  is  aware  that  the  end  product 
supplier  must  rely  on  component  and 
subcomponent  manufacturers  in  making 
its  certification  to  UMTA  grantees. 
UMTA  does  not  believe  that  it  is 
appropriate  for  UMTA  to  mandate  that 
component  and  subcomponent 
manufacturers  submit  certifications.  The 
ultimate  supplier  is  responsible  for 
determining  how  it  will  com^rfy  with  the 
Buy  America  requirements,  and  is,  in 
fact,  free  to  use  non-domestic  sources  as 
long  as  the  minimum  domestic  content 
requirements  are  met.  UMTA  believes 
that  it  is  more  appropriate  for  the 
ultimate  supplier  of  a  product  to  ensure 
that  its  suppliers  are  providing  domestic 
materials  through  contractual  terms  than 
to  use  federally  mandated  certification. 

V.  Update  of  Certifications  and 
Contracts  (§  661.12) 

One  commenter  suggested  that 
UMTA's  Buy  America  certifications  set 
out  in  §  5  661.6  and  661.12  be  updated  to 
reflect  current  requirements.  The 
certifications  in  \  861.6  were  not 
affected  by  the  1987  statutory  change, 
and  do  not  need  to  be  revised  The 
certification  in  f  861.12  are  being 
re\'ised  to  reflect  the  1987  statutory 
change.  In  addition.  UMTA  will  revise 
its  standard  contract  terras  and 
conditions  to  reflect  the  1987  statutory 
changes. 


W.  Investigations  (§  661.15) 

All  conunenters  on  investigations 
supported  the  proposed  revision 
permitting  UMTA  to  initiate  an 
investigation  and  conduct  site  visits. 

The  proposed  revision  to  the 
regulation  specified  that  an  investigated 
party  could  correspond  directly  with 
UMTA  concerning  an  investigation  as 
long  as  the  affected  grantee  informed 
UMTA  that  this  process  would  be  used. 
The  intent  of  this  proposal  is  two-fold; 
(1)  To  facilitate  the  procurement  process 
by  expediting  the  investigation;  and  (2) 
to  protect  the  confidentiality  of 
information  presented  by  the 
investigated  party. 

UMTA  believes  that  its  grantee 
should  concur  in  having  an  investigated 
party  correspond  directly  with  UMTA 
since  the  grantee  is  bound  contractually 
under  its  grant  contract  with  UMTA  to 
ensure  that  the  Buy  America 
requirements  are  met  The  proposal  did 
not  require  that  all  information  go 
through  the  grantee,  but  intended  the 
grantee  be  aware  that  the  investigated 
party  is  corresponding  direcUy  with 
UMTA. 


The  final  ruie  reflects  the  propowsd 
rule's  original  intent. 

TV.  The  Find  Ride 

This  final  rule  implements  section  337 
of  the  STURAA.  which  amended 
UMTA's  Buy  Amenca  requirements. 
Section  337  of  the  STURAA  made 
significant  changes  to  UMTA's  Buy 
America  requirements  for  buses  and 
other  rolling  stock.  First,  section  337 
requires  that  more  than  50  percent  of  the 
cost  of  a  oomponent'i  subcomponents 
be  of  U.S.  ongin  for  the  component  to  b" 
considered  of  U.S.  osigin.  In  addition, 
the  domestic  content  requirement  was 
increased  from  50  to  55  percent  on 
October  1, 1969,  and  to  80  percent  on 
October  1, 1991.  (However,  any 
company  that  has  met  the  domestic  Buy 
America  requirement  as  of  Apnl  2. 1987, 
would  be  exempted  from  these  increases 
for  all  contracts  entered  into  before 
April  1, 1992).  Finally  the  rolling  stock 
price  differential  was  increased  from  10 
percent  to  25  percent. 

UNfTA  has  also  included,  as 
appendices  to  the  regulation,  the  listings 
of  major  components  of  buses  and  rail 
rolling  stock  set  out  in  the  Conference 
Report  to  the  STURAA.  UMTA  has 
included  these  listings  in  order  to  assist 
grantees  and  manufacturers  in 
distinguishing  between  the  terms 
"componenU"  and  "subcomponenU  "  for 
the  purpose  of  establishing  Buy  Amenca 
compliance,  and  to  prevent  possible 
abuse  resulting  from  an  over- 
classification  of  vehicle  parts  as 
subcomponents.  These  listings  are  not 
exhaustive. 

The  final  rule  also  includes  certain 
changes  made  to  increase  the  usability 
of  the  regulation.  Amendments  have 
been  made,  for  instance,  in  §  661. 15,  to 
clarify  the  investigation  process. 

Finally,  it  should  be  noted  that  the 
U.S.-Canada  Free  Trade  Agreement 
does  not  exempt  Canadian-made 
products  from  the  UMTA  Buy  Amenca 
requirements.  Products  manufactured  in 
Canada  are  considered  foreign  goods, 
and  are  enUtled  to  no  special  treatment 
under  the  UMTA  Buy  Amenca 
provisions. 


V.  Impact  analyses 

A.  Executive  Order  12291 

This  action  has  been  reviewed  imder 
Executive  Order  12291,  and  UMTA  has 
determined  that  if  is  not  a  major  rule. 
The  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  milhon  or 
more,  nor  would  it  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  mdustnes,  or 
geographic  regions,  nor  have  significant 
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adverse  effects  on  competition 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets.  The  agency  has  prepared  a 
Regulatory  Evaluation  for  the 
rulemaking,  which  is  on  file  in  the  public 
docket. 

B.  DOT  Policies  and  Procedures  on 
Improving  Governmental  Regulations. 

This  regulation  is  a  "significant"  rule, 
as  defined  by  the  Department's 
Regulatory  Policies  and  Procedures  on 
Improving  Governmental  Regulations, 
because  it  involves  important 
departmental  policy  and  it  generates 
substantial  public  interest.  UMTA  has 
prepared  a  Regulatory  Evaluation  in 
support  of  this  rulemaking,  which  is  on 
file  as  part  of  the  docket  to  this 
rulemaking.  The  regulatory  evaluation 
responds  to  comments  received  in 
response  to  the  agency's  request  for 
data  on  the  potential  economic  impact 
of  the  rule. 

C.  Regulatory  Flexibility  Act. 

Consistent  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  605(b)),  UMTA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Act. 

D.  Paperwork  Reduction  Act. 

Collection  of  information  under  the 
Buy  America  regulations  in  part  661  has 
been  approved  by  the  Office  of 
Management  and  Budget  and  given 
0MB  control  number  2132-0544.  In 
addition,  the  regulation  requires  two 
new  certification  processes  (i.e..  for 
grandfathered  companies  and 
successor-in-interest  companies),  which 
certification  requirements  will  be 
submitted  to  0MB  for  review 

E.  Federalism. 

This  rule  has  been  reviewed  under 
Executive  Order  12612  on  Federalism, 
and  UMTA  has  determined  that  it  does 
not  have  implications  for  principles  of 
Federalism  that  warrant  the  preparation 
of  a  Federalism  assessment.  The  rule 
will  not  limit  the  policymaking  and 
administrative  discretion  of  the  States, 
nor  will  it  affect  the  States'  abilities  to 
discharge  traditional  State  government 
functions  or  otherwise  affect  any 
aspects  of  State  sovereignty. 

List  of  Subjects  in  Part  661 

Buy  America,  Domestic  preference 
requirements.  Grant  programs — 
transportation.  Mass  transportation. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble  to  this  document,  49  CFR 


chapter  VI  is  amended  by  revising  part 
661  to  read  as  follows: 

PART  661— BUY  AMERICA 
REQUIREMENTS— SURFACE 
TRANSPORTATION  ASSISTANCE  ACT 
OF  1982,  AS  AMENDED 

Sec. 

6611  Appicability, 
661.3  Derinitions. 

661  5  General  requirements  for  steel  and 
manufactured  products. 

661.8  Certification  requirement  for 
procurement  ol^Bteel  or  manufactured 
products. 

661.7  Waivers. 

661.9  Application  for  waivers. 

661.10  Determination  of  qualification  under 
section  337(a)(2)(B)  of  the  STURAA. 

661.11  Rolling  stock  procurement. 

661.12  Certification  requirement  for 
procurement  of  buses,  other  rolling  stock 
and  associated  equipment. 

661.13  Grantee  responsibility. 
661.15  Investigation  procedures. 

661.17  Failure  to  comply  with  certification. 

661 19  Sanctions. 

661  20  Rights  of  third  parties. 

661.21  State  Buy  America  provisions. 

Authority:  Sec.  165,  Pub.  L.  97-424.  as 
amended  by  Sec.  337,  Pub.  L  100-17  (49 
U  S.C.  1602  note);  49  CFR  1.51. 

§661.1    Applicability. 

Unless  otherwise  noted,  this  part 
applies  to  all  federally  assisted 
procurements  using  funds  authorized  by 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended;  23  U.S.C.  103(e)(4); 
and  section  14  of  the  National  Capital 
Transportation  Act  of  1969,  as  amended. 

§  661.3    Definitions. 

As  used  in  this  part: 

Act  means  the  Surface  Transportation 
Assistance  Act  of  1982  (Pub.  L.  97-424), 
as  amended  by  section  337  of  the 
Surface  Transportation  and  Uniform 
Relocation  Assistance  of  1987  (Pub.  L. 
100-17). 

Administrator  means  the 
Administrator  of  UMTA,  or  designee. 

Grantee  means  any  entity  that  is  a 
recipient  of  UMTA  funds. 

Manufacutured product  means  an 
item  produced  as  a  result  of 
manufacturing  process. 

Manufacturing  process  means  the 
application  of  processes  to  alter  the 
form  or  function  of  materials  or  of 
elements  of  the  product  in  a  manner 
adding  value  and  transforming  those 
materials  or  elements  so  that  they 
represent  a  new  end  product 
functionally  different  from  that  which 
would  result  from  mere  assembly  of  the 
elements  or  materials. 

Rolling  stock  means  transit  vehicles 
such  as  buses,  vans,  cars,  railcars. 
locomotives,  trolley  cars  and  buses,  and 


ferry  boats,  as  well  as  vehicles  used  for 
support  services. 

STURAA  means  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (Pub.  L.  No.  100- 
17). 

UMTA  means  the  Urban  Mass 
Transportation  Administration. 

United  States  means  the  several 
States,  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  Guam, 
American  Samoa,  the  Virgin  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

S  66 1 .5    General  requirements  for  steel  and 
manufactured  products. 

(a)  Except  as  provided  in  §§  661.7  and 
661.11  of  this  part,  no  funds  may  be 
obligated  by  UMTA  for  a  grantee  project 
unless  all  steel  and  manufactured 
products  used  in  the  project  are 
produced  in  the  United  States. 

(b)  All  steel  manufacturing  processes 
must  take  place  in  the  United  States, 
except  metallurgical  processes  involving 
refinement  of  steel  additives. 

(c)  The  steel  requirements  apply  to  all 
steel  items  including,  but  not  limited  to, 
structural  steel,  running  rail  and  contact 
rail. 

(d)  For  a  manufactured  product  to  be 
considered  produced  in  the  United 
States: 

(1)  All  of  the  manufacturing  processes 
for  the  product  must  take  place  in  the 
United  States;  and 

(2)  All  items  or  material  used  in  the 
product  must  be  of  United  States  origin. 

§  661.6  Certification  requirement  for 
procurement  of  steel  or  manufactured 
products. 

If  steel  or  manufactured  products  (as 
defined  in  §§  661.3  and  661.5  of  this 
part)  are  being  procured,  the  appropriate 
certificate  as  set  forth  below  shall  be 
completed  and  submitted  by  each  bidder 
in  accordance  with  the  requirement 
contained  in  §  661.13(b)  of  this  part. 

Certificate  of  Compliance  With  Section 
165(a) 

The  bidder  hereby  certifies  that  it  will 
comply  with  the  requirements  of  section 
165(a)  of  the  Surface  Transportation 
Assistance  Act  of  1982,  as  amended,  and  the 
applicable  regulations  in  49  CFR  part  661. 

Dale    — 

Signature  . 

Company  Name  — 

Title 


Certificate  for  Non-Compliance  With  Section 
165(0) 

The  bidder  hereby  certifies  that  it  cannot 
comply  with  the  requirements  of  section 
165(a)  of  the  Surface  Transportation 
Assistance  Act  of  1982.  as  amended,  but  it 
may  qualify  for  an  exception  to  the 
requirement  pursuant  to  section  165  (b)(2)  or 
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(b)(4)  of  the  Surface  Transportation 
Assistance  Act  of  1982  and  regulations  in  49 
CFR  661.7. 

Date 

Signature 

Company  Name 

Title    


§  681.7  Waivers. 

(a)  Section  165(b)  of  the  Act  provides 
that  the  general  requirements  of  section 
165(a)  shall  not  apply  in  four  specific 
instances.  This  section  sets  out  the 
conditions  for  the  three  statutory 
waivers  based  on  public  interest,  non- 
availability, and  price-differential. 
Section  661.11  of  this  part  sets  out  the 
conditions  for  the  fourth  statutory 
waiver  governing  the  procurement  of 
rolling  stock  and  associated  equipment. 

(b)  Under  the  provision  of  section 
165(b)(1)  of  the  Act,  the  Administrator 
may  waive  the  general  requirements  of 
section  165(a)  if  the  Administrator  finds 
that  their  apphcation  would  be 
inconsistent  with  the  public  interest.  In 
determining  whether  the  conditions 
exist  to  grant  this  public  interest  waiver, 
the  Administrator  will  consider  all 
appropriate  factors  on  a  case-by-case 
basis,  unless  a  general  exception  is 
specifically  set  out  in  this  part. 

(c)  Under  the  provision  of  section 
165(b)(2)  of  the  Act,  the  Administrator 
may  waive  the  general  requirements  of 
section  165(a)  if  the  Administrator  finds 
that  the  materials  for  which  a  waiver  is 
requested  are  not  produced  in  the 
United  States  in  sufficient  and 
reasonably  available  quantities  and  of  a 
satisfactory  quality. 

(1)  It  vinll  be  presumed  that  the 
conditions  exist  to  grant  this  non- 
availability waiver  if  no  responsive  and 
responsible  bid  is  received  offering  an 
item  produced  in  the  United  States. 

(2)  In  the  case  of  a  sole  source 
procurement,  the  Administrator  will 
grant  this  non-availability  waiver  only  if 
the  grantee  provides  sufficient 
information  which  indicates  that  the 
item  to  be  procured  is  only  available 
from  a  single  source  or  that  the  item  to 
be  procured  is  not  produced  in  sufficient 
and  reasonably  available  quantities  of  a 
satisfactory  quality  in  the  United  Stales. 

(d)  Under  the  provision  of  section 
165(b)(4)  of  the  Act,  the  Administrator 
may  waive  the  general  requirements  of 
section  165(a)  if  the  Administrator  finds 
that  the  inclusion  of  a  domestic  item  or 
domestic  material  will  increase  the  cost 
of  the  contract  between  the  grantee  and 
its  supplier  of  that  item  or  material  by 
more  than  25  percent.  The  Administrator 
will  grant  this  price-differential  waiver  if 
the  amount  of  the  lowest  responsive  and 
responsible  bid  offering  the  item  or 
material  that  is  not  produced  in  the 
'Jnited  States  multiphed  by  1.25  is  less 


than  the  amount  of  the  lovvest 
responsive  and  responsible  bid  offering 
the  item  or  material  produced  in  tiie 
United  States. 

(e)  The  four  statutory  waivers  of 
section  165(b)  of  the  Act  as  set  out  in 
this  part  shall  be  treated  as  being 
separate  and  distinct  from  each  other. 

(f)  The  waivers  described  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  granted  for  a  component  or 
subcomponent  in  the  case  of  the 
procurement  of  the  items  governed  by 
section  165(b)(3)  of  the  Act 
(requirements  for  rolling  stock).  If  a 
waiver  is  granted  for  a  component  or  a 
subcomponent,  that  component  or 
subcomponent  will  be  considered  to  be 
of  domestic  origin  for  the  purposes  of 

§  661.11  of  this  part. 

(g)  The  waivers  described  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  granted  for  a  specific  item  or 
material  that  is  used  in  the  production  of 
a  manufactured  product  that  is  governed 
by  the  requirements  of  §  661.5(d)  of  this 
part.  If  such  a  waiver  is  granted  to  such 
a  specific  item  or  material,  that  item  or 
material  will  be  treated  as  being  of 
domestic  origin. 

Appendix  A  to  J  661.7— General  Waivers 

(a)  All  waivers  published  m  48  CYV.  25.106 
which  establish  excepted  articles,  materials, 
and  supplies  for  the  Buy  Araencan  Act  of 
1933  (41  U.S.C.  lOa-d),  as  the  waivers  may  be 
amended  from  time  to  time,  apply  to  this  part 
under  the  provisions  of  {  661.7  (b)  and  (c). 

(b)  Under  the  provisions  of  {  661.7(b)  of 
this  part.  15  passenger  vans  produced  by 
Chrysler  Corporation  are  exempt  from  the 
requiretneni  that  final  assembly  of  the  vans 
take  place  in  the  United  States  (49  FR  13944. 
April  9. 1964). 

(c)  Under  the  provisions  of  {  661.7(h)  of  this 
part.  15  Passenger  Wagons  produced  by 
Chrysler  Corporation  are  exempt  from  the 
requirement  that  final  assembly  of  the 
wagons  take  place  in  the  United  States  (letter 
to  Chrysler  Corporation  dated  May  13. 1987.) 

(d)  tJnder  the  provisions  of  \  661.7  (b)  and 
(c)  of  this  part,  microcomputer  equipment, 
including  software,  of  foreign  origin  can  be 
procured  by  grantees  (50  FR  18760.  May  2, 
1985  and  51  FR  36128.  October  8. 1986). 

$  661.9    Application  for  waivers. 

(a)  This  section  sets  out  the 
application  procedures  for  obtaining  all 
waivers,  except  those  general 
exceptions  set  forth  in  this  part  for 
which  individual  applications  are 
unnecessary  and  those  covered  by 
section  165(b)(3)  of  the  Act.  The 
procedures  for  obtaining  an  exception 
covered  by  section  165(b)(3)  are  set  forth 
in  §  661.11  of  this  part. 

(b)  A  bidder  who  seeks  to  establish 
grounds  for  an  exception  must  seek  the 
exception,  in  a  timely  manner,  through 
the  grantee. 


(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  only  a  grantee  may 
request  a  waiver.  The  request  must  be  in 
writing,  include  facts  and  justification  to 
support  the  waiver,  and  be  submitted  to 
the  Administrator  through  the 
appropriate  Regional  Office 

(d)  UMTA  will  consider  a  request  for 
a  waiver  from  a  potential  bidder  or 
.supplier  only  if  the  waiver  is  being 
sought  under  |  661.7  (f)  or  (g)  of  this 
part. 

(e)  The  Administrator  will  issue  a 
written  determination  setting  forth  the 
reasons  for  granting  or  denying  the 
exception  request.  Each  request  for  an 
exception,  and  UMTA's  action  on  the 
request,  are  available  for  public 
inspection  under  the  provisions  of  49 
CFR  part  601,  subpart  C. 

§  661.10    Determination  of  qualiric«tton 
under  section  337(a)(2)<B)  of  the  STURAA. 

(a)  A  supplier  or  contractor  that 
qualifies  under  the  provisions  of  section 
337(a)(2)(B)  because  it  had  supplied  an 
item  that  complied  with  the  provisions 
of  section  165(b)(3)  of  the  Surface 
Transportation  Assistance  Act  of  1982 
or  under  section  401  of  the  Surface 
Transportation  Assistance  Act  of  1978 
must  certify  to  this  qualification  when 
its  bid  or  offer  is  submitted.  Such 
certification  must  accompany  the 
certification  set  forth  in  §  661.12  of  this 
part. 

(b)  A  supplier  or  contractor  that 
qualifies  as  a  successor  in  interest  or 
assignee  under  the  provnsions  of  section 
337(a)(2)(b)  of  the  STURAA  is  one  to 
which  has  been  transferred  the 
substantial  assets,  such  as  contracts  and 
work  in  progress,  designs  and 
technology,  and  manufacturing  plants 
and  staff,  of  a  previously  existing 
company.  The  mere  acquisition  of  an 
established  trade  name  by  an  existi.ig 
business  enterprise  does  not  qualify  as  a 
successor  in  interest.  A  supplier  or 
contractor  adoption  of  a  new  corporate 
name  while  main  taming  continuity  m 
ownership  and  assets  qualifies  the 
supplier  or  contractor  as  a  successor  in 
interest 

(c)  Any  suppber  or  contractor  wishing 
to  claim  that  it  is  a  successor  in  interest 
or  assignee  under  the  provisions  of 
paragraph  (b)  of  this  section  must 
provide  L^MTA  with  sufficient 
documentation  to  support  its  claim  If 
UMTA  determines  that  a  supplier  or 
contractor  does  qualify  as  a  successor  in 
interest  or  assignee.  UMTA  will  publish 
notice  of  this  determination  in  the 
Federal  Register 
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IM1.11    RoMng  Stock  procurwnanL 

(a)  The  provisions  of  9  661.5  of  this 
part  do  not  apply  to  the  procurement  of 
buses  and  other  rolling  stock  (including 
train  control,  communication,  and 
traction  power  equipment),  if  the  cost  of 
components  which  are  produced  in  the 
United  States  is  more  than  50  percent  of 
the  cost  of  all  of  the  components  and 
final  assembly  takes  place  in  the  United 
States. 

(b)  Except  as  provided  in  paragraph 
[c}t^  this  section,  the  domestic  content 
requirement  is  55%  for  contracts  entered 
into  after  October  1. 1989.  and  is  60%  for 
contracts  entered  into  after  October  1. 
1991. 

(c)  The  domestic  content  requirement 
will  be  60%  for  contracts  entered  into 
after  April  1, 1992.  with  any  supplier  or 
contractor  or  any  successor  in  interest 
or  assignee,  as  determined  under  the 
provisions  of  S  661.10  of  this  part,  which 
complied  with  the  requirements  of 
section  165(b)(3)  of  the  Surface 
Transportation  Assistance  Act  of  1982 
or  section  401  of  the  Surface 
Transportation  Assistance  Act  of  1978 
before  April  2. 1987. 

(d)  The  increased  domestic  content 
requirements  in  paragraphs  (b)  and  (c) 
of  this  section  also  apply  to  the  domestic 
content  requirements  for  the 
components  set  forth  in  paragraphs  (i), 
(k).  and  (n)  of  this  section. 

(e)  A  component  is  any  article, 
material,  or  supply,  whether 
manufactured  or  unmanufactured,  that 
is  directly  incorporated  into  an  end 
product  at  the  final  assembly  location. 

(f)  A  component  may  be  manufactiired 
at  the  final  assembly  location  if  the 
manufacturing  process  to  produce  the 
component  is  a  separate  and  distinct 
activity  from  the  final  assembly  of  the 
end  product. 

(g)  A  component  is  considered  to  be 
manufactxired  if  there  are  sufficient 
activities  taking  place  to  advance  the 
value  or  Improve  the  condition  of  the 
subcomponents  of  that  component;  that 
is.  if  the  subcomponents  have  been 
substantially  transformed  or  merged 
into  a  new  and  functionally  di^erent 
article. 

(h)  Except  as  provided  in  paragraph 
(m)  of  this  section,  a  subcomponent  is 
any  article,  material,  or  supply,  whether 
manufactured  or  unmanufactiu^d,  that 
is  one  step  removed  from  a  component 
(as  defined  in  paragraph  (e)  of  this 
section]  in  the  manufacturing  process 
and  that  is  incorporated  directly  into  a 
component. 

(i)  For  a  component  to  be  of  domestic 
origin,  more  than  50  percent  of  the 
subcomponents  of  that  component,  by 
cost,  must  be  of  domestic  origin  and  the 
manufacture  of  the  component  must 


take  place  in  the  United  States.  If.  under 
the  terms  of  this  part,  a  component  is 
determined  to  be  of  domestic  origin,  its 
entire  cost  may  be  utilized  in  calculating 
the  cost  of  domestic  content  of  an  end 
product. 

^J)  A  subcomponent  is  of  domestic 
pifigin  if  it  is  manufactured  in  the  United 
'States. 

(k)  If  a  subcomponent  manufactured 
In  the  United  States  is  exported  for 
inclusion  in  a  component  that  is 
manufactured  outside  of  the  United 
States  and  it  receives  tariff  exemptions 
under  the  procedures  set  forth  in  19  CFR 
10.11-10.24,  the  subcomponent  retains 
Its  domestic  identity  and  can  be 
included  in  the  calculation  of  the 
domestic  content  of  an  end  product  even 
if  a  such  a  subcomponent  represents 
less  than  .'50%  of  the  cost  of  a  particular 
component. 

(1)  If  a  subcomponent  manufactured  in 
the  United  States  is  exported  for 
inclusion  in  a  component  manufactured 
outside  of  the  United  States  and  it  does 
not  receive  tariff  exemption  under  the 
procedures  set  forth  in  19  CFR  10.11- 
10.24.  the  subcomponent  loses  its 
domestic  identity  and  cannot  be 
included  in  the  calculation  of  the 
domestic  content  of  an  end  product 

(m)  Raw  materials  produced  in  the 
United  States  and  then  exported  for 
incorporation  into  a  component  are  not 
considered  to  be  a  subcomponent  for  the 
purposes  of  calculating  domestic 
content.  The  value  of  such  raw  materials 
is  to  be  included  in  the  cost  of  the 
foreign  component. 

(n)  If  a  component  is  manufactured  in 
the  United  States  but  contains  less  than 
50%  domestic  subcomponents,  by  cost 
the  cost  of  the  domestic  subcomponents 
and  the  cost  of  manufacturing  the 
component  may  be  included  in  the 
calculation  of  the  domestic  content  of 
the  end  product. 

(0)  For  purposes  of  this  section,  except 
as  provided  in  paragraph  (q)  of  this 
section: 

(1)  The  cost  of  a  component  or  a 
subcomponent  is  the  price  that  a  bidder 
or  offeror  must  pay  to  a  subcontractor  or 
supplier  for  that  component  or 
subcomponent.  Transportation  costs  to 
the  final  assembly  location  must  be 
included  in  calculating  the  cost  of  a 
component  Applicable  duties  must  be 
included  in  determining  the  cost  of 
foreign  components  and  subcomponents. 

(2)  If  a  component  or  subcomponent  is 
manufactured  by  the  bidder  or  offeror, 
the  cost  of  the  component  is  the  cost  of 
labor  and  materials  incorporated  into 
the  component  or  subcomponent  an 
allowance  for  profit  and  the 
administrative  and  overhead  costs 
attributable  to  that  component  or 


subcomponent  under  normal  accounting 
principles. 

(p)  The  cost  of  a  component  of  foreign 
origin  is  set  at  the  time  the  bidder  or 
offeror  executes  the  appropriate  Buy 
America  certificate. 

(q)  The  cost  of  a  subcomponent  which 
retains  its  domestic  identity  consistent 
with  paragraph  (1)  of  this  section  shall 
be  the  cost  of  the  subcomponent  when 
last  purchased,  f.o.b.  United  States  port 
of  exportation  or  point  of  border 
crossing  as  set  out  in  the  invoice  and 
entry  papers,  or,  if  no  purchase  was 
made,  the  value  of  the  subcomponent  at 
the  time  of  its  shipment  for  exportation, 
f.o.b.  United  States  port  of  exportation 
or  point  of  border  crossing,  as  set  out  in 
the  invoice  and  entry  papers. 

(r)  In  accordance  with  section  165(c) 
of  the  Act  labor  costs  involved  in  final 
assembly  shall  not  be  included  in 
calculating  component  costs. 

(s)  The  actual  cost  not  the  bid  price, 
of  a  component  is  to  be  considered  in 
calculating  domestic  content. 

(t)  Final  assembly  is  the  creation  of 
the  end  product  from  individual 
elements  brought  together  for  that 
purpose  through  application  of 
manufacturing  processes.  If  a  system  is 
being  procured  as  the  end  product  by 
the  grantee,  the  installation  of  the 
system  qualifies  as  final  assembly. 

(u)  An  end  product  means  any  item 
subject  to  section  165(b)(3)  of  the  Act 
that  is  to  be  acquired  by  a  grantee,  as 
specified  in  the  overall  project  contract 

(v)  Train  control  equipment  includes, 
but  is  not  limited  to,  the  following 
equipment: 

(1)  Mimic  board  in  central  control. 

(2)  Dispathers  console. 

(3)  Local  control  panels. 

(4)  Station  (way  side)  block  control 
relay  cabinets. 

(5)  Terminal  dispatcher  machines, 

(6)  Cable/cable  trays. 

(7)  Switch  machines. 

(8)  Way  side  signals. 

(9)  Impedance  bonds. 

(10)  Relay  rack  bungalows. 

(11)  Central  computer  control. 

(12)  Brake  equipment 

(13)  Brake  systems. 

(w)  Communication  equipment 
includes,  but  is  not  limited  to,  the 
following  equipment: 

(1)  Radios. 

(2)  Space  station  transmitter  and 
receivers. 

(3)  Vehicular  and  hand-held  radios. 

(4)  PABX  telephone  switching 
equipment 

(5)  PABX  telephone  Instruments. 

(6)  Public  address  amplifiers. 

(7)  Public  address  speakers. 

(8)  Cable  transmission  system  cable. 
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(9)  Cable  transmission  system 
multiplex  equipment. 

(10)  Communication  console  at  central 
control. 

(11)  Uninterruptible  power  supply 
inverters/rectifiers. 

(12)  Uninterruptible  power  supply 
batteries. 

(13)  Data  transmission  system  central 
processors. 

(14)  Data  transmission  system  remote 
terminals. 

(15)  Line  printers  for  data 
transmission  system. 

(16)  Communication  system  monitor 
test  panel. 

(17)  Security  console  at  central 
control. 

(x)  Traction  power  equipment 
includes,  but  is  not  limited  to,  the 
following; 

(1)  Primary  AC  switch  gear. 

(2)  Primary  AC  transformers 
(rectifier). 

(3)  DC  switch  gear. 

(4)  Traction  power  console  and  CRT 
display  system  at  central  control. 

(5)  Bus  ducts  with  buses  (AC  and  DC). 

(6)  Batteries. 

(7)  Traction  power  rectifier 
assemblies. 

(8)  Distribution  panels  (AC  and  DC). 

(9)  Facihty  step-down  transformers. 

(10)  Motor  control  centers  (facility  use 
only). 

(11)  Battery  chargers. 

(12)  Supervisory  control  panel. 

(13)  Annunciator  panels. 

(14)  Low  voltage  facility  distribution 
switch  boeuxi. 

(15)  DC  connect  switches. 

(16)  Negative  bus  boxes. 

(17)  Power  rail  insulators. 

(18)  Power  cables  (AC  and  DC). 

(19)  Cable  trays. 

(20)  Instrumentation  for  traction 
power  equipment 

(21)  Connectors,  tensioners,  and 
insulators  for  overhead  power  wire 
systems. 

(22)  Negative  drainage  boards. 

(23)  Inverters. 

(24)  Traction  motors. 

(25)  Propulsion  gear  boxes. 

(26)  Third  rail  pick-up  equipment 

(27)  Pantographs. 

(y)  The  power  or  third  rail  is  not 
considered  traction  power  equipment 
and  is  thus  subject  to  the  requirements 
of  section  165(a)  of  the  Act  and  the 
requirements  of  S  661.5  of  this  part 

(z)  A  bidder  on  a  contract  for  an  item 
covered  by  section  165(b)(3)  of  the  Act 
who  will  comply  with  section  165(b)(3) 
and  regulations  in  this  section  is  not 
required  to  follow  the  application  for 
waiver  procedures  set  out  in  S  661.9  of 
this  part.  In  lieu  of  these  procedures,  the 
bidder  must  submit  the  appropriate 


certificate  required  by  S  861.12  of  this 
part 

Appmidix  A  to  I SBlll-Cwiwal  Waiven 
(a)  The  provisioM  of  S  661.11  of  this  part 
do  not  apply  when  foreign  sourced  spare 
parts  for  buses  and  other  rolling  stock 
(including  train  control,  communication,  and 
traction  power  equipment)  whose  total  cost  is 
10  percent  or  less  of  the  overall  project 
contract  cost  are  beuig  procured  as  part  of 
the  same  contract  for  the  major  capital  item. 

Appendix  B  to  }  661.11— Typical  CompotienU 
of  Bua«8 

The  following  is  a  list  of  items  that 
typically  would  be  considered  components  of 
a  bus.  This  hst  is  not  all-inclusive. 

Engines,  transmissions,  front  axle 
assemblies,  rear  axle  assemblies,  drive  shaft 
assemblies,  front  suspension  assemblies,  rear 
suspension  assemblies,  air  compressor  and 
pneumatic  systems,  generator/alternator  and 
electrical  systems,  steering  system 
assemblies,  front  and  rear  air  brake 
assembles,  air  conditioning  compressor 
assemblies,  air  conditioning  evaporator/ 
condenser  assemblies,  heating  systems, 
passenger  seats,  driver's  seat  assemblies, 
window  assemblies,  entrance  and  exit  door 
assemblies,  door  control  systems,  destination 
sign  assemblies,  interior  lighting  assemblies, 
front  and  rear  end  cap  assemblies,  front  and 
rear  bumper  assemblies,  specialty  steel 
(structural  steel  tubing,  etc.).  aluminum 
extrusions,  aluminum,  steel  or  rit)erg!ass 
exterior  panels,  and  interior  trim,  flooring, 
and  floor  coverings. 

Appendix  C  to  i  661.11— Typical  Components 
of  Rail  Rolling  Stock 

The  following  is  a  bst  of  items  that 
typically  would  be  considered  components  of 
rail  rolling  stock.  This  list  is  not  all-inclusive. 

Car  shells,  main  transformer,  pantographs, 
traction  motors,  propulsion  gear  tx>xes. 
interior  linings,  acceleration  and  braking 
resistors,  propulsion  controls,  low  voltage 
auxiliary  power  supplies,  air  conditioning 
equipment,  air  brake  compressors,  brake 
controls,  foundation  brake  equipment, 
articulation  assemblies,  train  control  systems, 
window  assemblies,  communication 
equipment,  lighting,  seating,  doors,  door 
actuators  and  controls,  couplers  and  draft 
gear,  trucks,  journal  bearings,  axles, 
diagnostic  equipment,  and  third  rail  pick-up 
equipment 

§661.12    Certmcatkm  r«qutr«fnwtt  tor 
procurwiMnt  of  busM,  ottior  roOIng  stock 
and  associatsd  equipment 

If  buses  or  other  rolling  stock 
(including  train  control,  communication, 
and  traction  power  equipment)  are  being 
procured,  the  appropriate  certificate  as 
set  forth  below  shall  be  completed  and 
submitted  by  each  bidder  in  accordance 
with  the  requirement  contained  in 
5  661.13(b)  of  this  part. 
Certificate  of  Compliance  With  Section 
m(b)(3) 

The  bidder  hereby  certifies  that  it  will 
comply  with  the  requirements  of  section 
165(b)(3).  of  the  Surface  Transportation 


AMistance  Act  of  1982,  as  amended,  and  the 
regulations  of  40  CFR  661.11. 

Date 

Signature 


Company  Name 
Tide    


Certificate  for  Non-Compliance  with  Section 
165(hm 

The  bidder  herebv  certifies  thai  it  cannot 
comply  with  the  requL-ements  of  section 
ie5{bK3)  of  the  Surface  Transportation 
Assistance  Act  of  1982.  as  amended,  but  may 
qualify  for  an  exception  to  the  requirement 
consistent  with  section  165(b)(2)  or  (b)(4)  of 
the  Surface  Transportation  Assistance  Act 
as  amended,  and  regulations  in  49  CFR  661.7. 

Date ~~~~~ 

Signature ' 

Company  Name  — ^ 

Tide 


S  661.13    GrantM  rMponstt>Mty. 

(a)  The  grantee  shall  adhere  to  the 
Buy  America  clause  set  forth  in  its  grant 
contract  with  UMTA. 

(b)  The  grantee  shall  include  in  iU  bid 
specification  for  procurement  within  the 
scope  of  these  regulations  an 
appropriate  notice  of  the  Buy  America 
provision.  Such  specifications  shall 
require,  as  a  condition  of 
responsiveness,  that  the  bidder  or 
offeror  submit  with  the  bid  a  completed 
Buy  America  certificate  in  accordance 
with  S  661.6  or  S  661.12  of  this  part  as 
appropriate. 

(c)  Whether  or  not  a  bidder  or  offeror 
certifies  that  it  will  comply  with  the 
applicable  requirement  such  bidder  or 
offerer  is  bound  by  its  original 
certification  and  is  not  permitted  to 
change  its  certification  after  bid 
opening.  A  bidder  or  offeror  that 
certifies  that  it  will  comply  with  the 
applicable  Buy  America  requirements  is 
not  eligible  for  a  waiver  of  those 
requirements. 

$661.15    Investloatton  procodurw. 

(a)  It  is  presumed  that  a  bidder  who 
has  submitted  the  required  Buy  America 
certificate  is  complying  with  the  Buy 
America  provision.  A  false  certification 
is  a  criminal  act  in  violation  of  18  U.S.C. 
1001. 

(b)  Any  party  may  petition  UMTA  to 
Investigate  the  compliance  of  a 
successful  bidder  with  the  bidder's 
certification.  That  party  ("the 
petitioner")  must  include  in  the  petition 
a  statement  of  the  grounds  of  the 
petition  and  any  supporting 
documentation.  If  UMTA  determines 
that  the  information  presented  in  the 
petition  indicates  that  the  presumption 
in  paragraph  (a)  of  this  section  has  been 
overcome,  UMTA  will  initiate  an 
Investigation. 

(c)  In  appropriate  circumstances. 
UMTA  may  determine  on  its  own  to 
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initiata  an  Imraatigatian  wUhovt 
recaivins  a  petitioa  from  a  ikM  party. 

(d)  When  UMTA  detenninaa  undar 
paragraph  (b]  or  (c)  of  this  sectioa  to 
coodnct  an  iovaatigation.  H  raquests  that 
tha  ^aotec  requirt  the  successful  bidder 
to  document  its  oonpHance  with  its  ftiy 
America  certificate.  The  successful 
bidder  has  the  burden  of  proof  to 
establish  that  it  is  in  compliance. 
Documentation  of  compHance  is  based 
on  the  specific  circumstances  of  each 
investigation,  and  UMTA  will  specify 
the  doaunentation  required  in  each 
case. 

(e)  The  grantee  sbal]  reply  to  the 
request  under  paragraph  (d)  of  this 
section  within  15  working  days  of  the 
request.  The  investigated  party  may 
correspond  directly  with  UMTA  during 
the  course  of  investigation,  if  it  informs 
the  grantee  that  it  intends  to  do  so,  and 
if  the  grantee  agrees  to  such  action  In 
writing.  The  grantee  must  inform  UMTA, 
in  writing,  that  the  investigated  party 
will  respond  directly  to  UMTA.  An 
investigated  party  may  provide 
confidential  or  proprietary  information 
(see  paragraph  (I)  of  this  section) 
directly  to  UMTA  while  providing  other 
information  required  to  be  submitted  as 
part  of  the  investigation  through  the 
grantee. 

(f)  Any  additional  information 
requested  or  required  by  UMTA  must  be 
submitted  within  5  working  days  after 
the  receipt  of  such  request  unless 
specifically  exempted  by  UMTA. 

(g)  The  grantee's  reply  (or  that  of  the 
bidder)  will  be  transmitted  to  the 
petitioner.  The  petitioner  may  submit 
comments  on  the  reply  to  UMTA  within 
10  working  days  afier  receipt  of  the 
reply.  The  grantee  and  the  low  bidder 
will  be  furnished  with  a  copy  of  the 
petitioner's  comments,  and  their 
comments  must  be  received  by  UMTA 
within  5  working  days  after  receipt  of 
the  petitioner's  comments. 

(h)  The  failure  of  a  party  to  comply 
with  the  time  limits  stated  in  this  section 
may  result  in  resolution  of  the 
investigation  without  consideration  of 
untimely  filed  comments. 

(i)  During  the  course  of  an 
investigation,  with  appropriate 
notification  to  affected  parties,  UMTA 
may  conduct  site  visits  of  manufacturing 
facilities  and  final  assembly  locations  as 
it  considers  appropriate. 

(j)  UMTA  will,  upon  request,  make 
available  to  any  interested  party 


inforflsation  bearing  on  the  substance  of 

the  Investigation  which  has  been 
submitted  by  the  petitioner,  interested 
parties  or  grantees,  except  to  the  extent 
that  withholding  of  information  is 
permitted  or  required  by  law  or 
regulatioa 

(k)  If  a  party  submitting  mformation 
considers  that  the  information  submitted 
contains  proprietary  material  which 
should  be  withheld,  a  statement 
advising  UMTA  of  this  fact  may  be 
Included,  and  the  alleged  propnetary 
Information  must  be  identified  wherever 
it  appears.  Any  comments  on  the 
Information  provided  shall  be  submitted 
within  a  maximum  of  ten  days 

(1)  For  purposes  of  paragraph  (j)  of  this 
section,  confidential  or  propnetary 
material  is  any  matenul  or  data  whose 
disclosure  could  reasonably  be  expected 
to  cause  substantial  competitive  harm  to 
the  party  claiming  that  the  material  is 
confidential  or  proprietary. 

(m)  When  a  petition  for  Investigation 
has  been  filed  before  award,  the  grantee 
will  not  make  an  award  before  the 
resolution  of  the  mvestigation,  unless 
the  grantee  determines  that: 

(1)  The  items  to  be  procured  are 
urgently  required: 

(2)  Delivery  of  performance  will  be 
unduly  delayed  by  failure  to  make  the 
award  promptly;  or 

(3)  Failure  to  make  prompt  award  will 
otherwise  cause  undue  harm  to  the 
grantee  or  the  Federal  Government. 

(n)  In  the  event  that  the  grantee 
determines  that  the  award  is  to  be  made 
during  the  pendenc>'  of  an  investigation, 
the  grantee  will  notify  UMTA  before  to 
making  such  award.  UMTA  reserves  the 
right  not  to  participate  in  the  funding  of 
any  contract  awarded  during  the 
pendency  of  an  Investigation. 

(o)  Initial  decisions  by  UNfTA  will  be 
in  written  form.  Reconsideration  of  an 
initial  decision  of  UMTA  may  be 
requested  by  any  party  involved  m  an 
investigation.  UMTA  will  only 
reconsider  a  decision  only  if  the  party 
requesting  reconsideration  submits  new 
matters  of  fact  or  points  of  law  that 
were  not  known  or  available  to  the 
party  during  the  investigHtion.  A  request 
for  reconsideration  of  a  decision  of 
UMTA  shall  be  filed  not  later  than  ten 
(10)  working  days  after  the  initial 
written  decision.  A  request  for 
reconsideration  will  be  subject  to  the 
procedures  in  this  section  consistent 


%vith  the  need  for  pronpt  resolution  of 

the  matter. 

SM1.17    Fallurt  to  eompty  wHh 
cflfttflcalion. 

If  a  successful  bidder  fails  to 
demonstrate  that  it  is  in  compliance 
with  its  certification,  it  will  be  required 
to  take  the  necessary  steps  in  order  to 
achieve  compliance.  If  a  bidder  takes 
these  necessary  steps,  it  will  not  be 
allowed  to  change  its  original  bid  price. 
If  a  bidder  does  not  take  the  necessairy 
steps,  it  will  not  be  awarded  the 
contract  if  the  contract  has  not  yet  been 
awarded,  and  it  is  in  breach  of  contract 
if  a  contract  has  been  awarded. 

§661.19    Sanctlona. 

A  willful  refusal  to  comply  with  a 
certification  by  a  successful  bidder  may 
lead  to  the  initiation  of  debarment  or 
suspension  proceedings  under  part  29  of 
this  title. 

{661.20    Rigttta  o1  ttilfd  parties. 

The  sole  right  of  any  third  party  under 
the  Buy  America  provision  is  to  petition 
UMTA  under  the  provisions  of  {  681.16 
of  this  part.  No  third  party  has  any 
additional  right,  at  law  or  equity,  for  any 
remedy  including,  but  not  Umited  to, 
injunctions,  damages,  or  cancellation  of 
the  Federal  grant  or  coctracts  of  the 
grantee. 

§  66 1 .2 1    SUta  Buy  America  provisions. 

(a)  Fjtcept  as  provided  in  paragraph 
(b)  of  this  section,  any  State  may  impose 
more  stringent  Buy  America  or  buy 
national  requirements  than  contained  in 
section  165  of  the  Act  and  the 
regulations  in  this  part. 

(b)  UMTA  will  not  participate  in 
contracts  governed  by  the  following: 

(1)  State  Buy  America  or  Buy  National 
preference  provisions  which  are  not  as 
strict  as  the  Federal  requirements 

(2)  State  and  local  Buy  National  or 
Buy  America  preference  provisions 
which  are  not  explicitly  set  out  under 
State  law.  For  example,  administrative 
Interpretations  of  non-specific  State 
legislation  will  not  control. 

(3)  State  and  local  Buy  Local 
preference  provisions. 

Issued  Januery  3, 1991. 
Brian  W.  ayrner. 

Administrator. 

(FR  Doc.  91-360  Filed  1-8-91;  8:45  am) 
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Bureau  of  Land  Management 


43  CFR  Parts  3840  and  3850 
Nature  and  Classes  of  Mining  Claims; 
Assessment  Work;  Amendments  Affecting 
Petroleum  Placer  Claims,  Particularly  Oil 
Shale  Claims;  Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Land  Management 

43  CFR  Part*  3940  and  3850 
RM1004-AB43 

[wa-eao-4130-02-24  u] 

Nature  and  Clasaec  of  Mining  Claim*; 
Aaaecament  Worfc;  Amendmenta 
Affecting  Petroleum  Placer  Clalma, 
Partlcularty  Oil  Shale  Clalma 

AOINCy:  Bureau  of  Land  Management. 

Interior. 

ACnow:  Proposed  rule. 

•UMMARr.  The  BLM  proposes  to  amend 
the  portions  of  43  CFR  parts  3840  and 
9650  that  relate  to  oil  shale  mining 
claims  to  clarify  the  meaning  of  the 
phrase  "discovery  of  a  valuable  oil  shale 
deposit"  as  it  relates  to  the  phrase 
"valid  claims  existent  on  Feb.  25. 1920" 
In  the  savings  clause  in  section  37  of  the 
Mineral  Leasing  Act  (30  U.S.C.  193).  The 
proposed  rule  would  also  clarify  the 
meaning  of  the  phrase  "substantial 
compliance  with  assessment  work"  as 
requir«d  by  the  Mining  Law  (30  U.S.C 
28)  for  all  mining  claims. 
OATM:  Comments  should  be  submitted 
by  March  11, 1961.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the 
decisionmaking  process  on  issuance  of  a 
final  rule. 

AOomssM:  Comnents  should  b«  sent 
to:  Director  (140).  Bureau  of  Land 
Management,  roam  5555.  Main  Interior 
Bldg..  1849  C  Street  NW..  Washington. 
DC  2024a 

Comments  will  be  available  for  public 
review  in  rtxim  5555  of  the  above 
addrma  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOW  mmMM  MMMMATMM  CONTACT; 
Read  L  Smith.  (202)  20»-4147. 
•uPKumfTAiiv  wrowMATiow:  This 
proposed  rule  would  amend  th«  existing 
regulations  on  oil  shale  minint  daima  to 
describe  the  showing  required  to  satisfy 
the  discovery  test  in  order  to  qualify  as 
a  valid  existing  claim  under  the  savings 
clause  of  the  Mineral  Leasing  Act  as 
amended  and  supplemented  (30  U.S.C 
193),  and  also  to  clarify  the  meaning  of 
substantial  compliance  with  assessment 
work  as  required  by  the  Mining  Law  (30 
U.S.C  28)  for  all  mining  claims. 

On  August  12, 1987.  the  U.S.  Court  of 
Appeals  for  the  Tenth  Circuit  vacated  as 
moot  several  decisions  that  served  as 
precedents  with  respect  to  the  meaning 
of  the  phrase  "discovery  of  a  valuable 
oil  shale  deposit"  within  the  context  of 
the  mining  laws.  This  proposed  rule 


would  estabhsh  for  the  first  time  in 
regulatory  form  the  definition  of  a 
discovery  of  a  valuable  oil  shale 
deposit.  If  adopted  as  a  final  rule,  thia 
provision  would  be  applicable  to  the 
approximately  1,600  remaining 
unpatented  oil  shale  placer  claims. 

The  proposed  changes  in  the 
provisions  covering  assessment  work 
requirements  are  designed  to  clarify  the 
conditions  under  which  the  United 
Slates  can  contest  a  mining  claim  for  a 
claimant's  failure  to  fulfill  the 
assessment  work  requirements.  An 
important  element  of  the  proposed  rule 
is  the  establishment  and  inclusion  In  the 
regulation  of  the  principle  of  resumption. 
Under  the  proposed  rule,  the  United 
States  would  be  precluded  from 
initiating  a  contest  against  a  mining 
claim  after  the  claimant  has  resumed 
labor  on  the  claim,  without  regard  to  the 
length  of  the  period  of  the  failure  to 
meet  the  annual  obligabon  for  labwim 
the  claim. 

Backgrotud 

Prior  to  1920.  oil  shale  was  a  locatable 
mineral  subject  to  the  Mining  Law  of 
1872.  In  1920,  the  Mineral  Leasing  Act 
made  oil  shale  a  leasable  mineral  but 
"grandfathered"  existing  oil  shale 
mining  claim*  to  that  valid  oil  shale 
claims  that  were  maintained  in 
compliance  with  the  Mining  Law  of  1872 
could  be  patented  under  that  law  (30 
U.S.C.  193). 

Since  the  change  in  the  law  in  1S20 
and.  therefore,  in  the  status  of  oil  ihale. 
the  isaue  of  what  actions  are  required  by 
oil  shale  mining  claimants  in  order  to 
maintain  their  claims  and  go  to  patent 
has  been  the  subject  of  many  judidal 
and  administrative  decisions.  Some  of 
the  decisions  have  been  conflicting. 
There  is  no  clear,  unequivocal 
interpretation  of  the  law  to  serve  aa  a 
guide  to  the  claimant  and  the  Federal 
administrator  to  assure  that  all 
remaining  clalma  ore  handled 
consistenUy  and  equitably. 

The  case  hlstorv  involving  oil  shale 
claHna  indicatee  that  litigation  hat 
ger  .rally  involved  two  areas:  Discovery 
and  assessment  work. 

Discovery 

The  discovery  of  a  valuable  deposit  of 
minerals  is  required  under  30  U.SX.  23 
in  order  to  perfect  a  claim. 

As  statea  above,  prior  to  192a  land* 
principally  valuable  for  oil  shale  were 
open  to  location  and  patent  in  the  same 
manner  as  oil  and  gas  placer  mining 
claims.  In  the  case  of  Freeman  v. 
Summers.  52  LD.  201  (1927).  Uie 
Department  of  the  Interior  ruled  that  the 
prospective  value  of  oil  shale  waa 
•uificient  to  engender  this  belief  despite 


the  fact  that  no  profitable  distillation  of 
oil  ahale  had  been  demonstrated  in  the 
Piceance  Basin  of  Colorado  to  date. 
Furthermore,  the  decision  found  that  the 
"lean"  oil  shale  exposed  within  the 
claim  was  sufficient  exposure  of 
minerals  to  meet  the  discovery  test, 
because  geologic  inference  reasonably 
led  to  tiie  belief  that  "richer"  oil  shale 
occurred  at  depth. 

In  1930  and  1931.  Congressional 
committees  examined  the  patenting  of 
oil  ahale  mining  claims  by  the 
Department  of  the  Interior.  The  Senate 
Committee  on  Public  Lands  focused 
almost  exclusively  on  the  Freeman  v. 
Summers  standards. 

Upon  concluding  hearings,  the 
CoBunittee  Chairman  advised  the 
Department  to  complete  disposition  of 
the  pending  applications  for  oil  shale 
landa  in  conformity  with  the  law.  This 
congressional  acquiescence  in  the 
Department's  actions  in  patenting  oil 
^ale  anchored  case  law  and 
Departmental  practice  from  1930  to  1961. 
Dtuing  that  time,  the  Freeman  v. 
Summers  discovery  standard  was 
routinely  applied  and  523  patents  for 
2J26  daims  covering  349,088  acres  were 
isaued. 

fan  the  mid-1960' s,  the  Government 
reexamined  this  policy  and  began  to 
impose  a  more  restilctive  discovery 
standard  placing  emphasis  on  the  lack 
of  profitabihty  in  produdng  shale  oil. 
that  ia,  requiring  a  showing  of  the 
Ukelihood  that  a  claim  could  be 
operated  with  a  reasonable  prospect  of 
•uccess  as  a  commerdal  venture. 
Therefore,  the  Department  of  the  Interior 
began  to  contest  oil  shale  claims  under 
patent  application,  alleging  that  no 
diacovery  of  a  valuable  mineral  deposit 
had  been  made.  In  1974,  the  Interior 
Board  of  Land  Appeals  (IBLA)  overruled 
the  discovery  standard  of  Freeman  v. 
Summers  in  the  case  U.S.  v.  Winegar  (81 
LO.  370).  placing  great  emphasis  on  the 
lack  of  profitability.  In  198a  this  more 
restrictive  standard  was  rejected  by  the 
Supreme  Court  In  the  case  olAndrua  v. 
Shell  on  Co..  446  U.S.  657  (1980).  holding 
that  the  Freeman  discovery  standard  is 
the  correct  interpretation  of  the  savings 
dause  of  the  Mineral  Leasing  Act  that  it 
had  received  congressional  ratification. 
and  that  the  Department  of  the  Interior 
could  not  invalidate  dalms  on  the 
grounds  that  oil  shale  had  no  present 
commerdal  value. 


lament  Work 

The  obligation  to  perform  assessment 
woii  ia  the  other  major  issue  that  has 
ben  associated  with  the  management  of 
oil  shale  mining  daims  since  the 
passage  of  the  Mineral  Leasing  Act  The 
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savings  dause  of  that  Act  required  oil 
shale  raining  daims  to  be  maintained  in 
accordance  with  the  mining  laws  (30 
U.S.C.  193).  Under  the  mining  laws,  to 
hold  a  claim,  a  claimant  is  required, 
amonfl  other  things,  to  perform  at  least 
$100  worth  of  assessment  work  per 
claim  each  year  (30  U.S.C.  28).  The 
purpose  of  this  provision  is  to  encourage 
diligent  development  of  the  claim. 
Failure  to  perform  this  labor  allows 
relocation  of  the  claim  by  rival 
claimants,  unless  labor  is  resumed  first 
(30  U.S.C.  28).  This  qualification  is 
called  the  resumption  principle  and 
serves  to  bar  adverse  actions  against 
the  claim. 

In  the  1920's  and  early  1930's.  the 
Department  of  the  Interior  contested  a 
number  of  oil  shale  mining  daims  for 
failure  to  perform  annual  assessment 
work.  These  administrative  contest 
efforts  led  to  two  Supreme  Court 
decisions  adverse  to  the  Department: 
Wilbur  V.  Knishnic,  280  U.S.  306  (1930): 
and  Ickes  v.  Virginia-Colorado 
Development  Corp.,  295  U.S.  839  (1935). 
In  both  decisions,  the  Supreme  Court 
held  tiiat  the  claimant's  right  under  30 
U.S.C.  28  to  resume  assessment  work 
was  preserved  by  the  savings  clause  of 
the  Mineral  Leasing  Act.  bi  Wilbur,  the 
court  spedfically  held  that  the 
Government  was  barred  from  contesting 
a  mining  daim  for  failure  to  perform 
annual  assessment  work  as  long  as  the 
claimant  resumed  performance  prior  to 
the  contest.  In  Iches,  however,  the  court 
suggested  that  the  Government  had  no 
authority  at  all  to  contest  a  mining  claim 
for  failure  to  perform  annual  assessment 
work.  In  Ickes.  the  alleged  lapse  of  work 
had  lasted  for  just  one  year. 
Accordingly,  the  Department  of  the 
Interior,  in  The  Shale  Oil  Company,  55 
LD.  287  (1935).  reversed  its  decisions 
invalidating  oil  shale  claims  for  failure 
to  perform  assessment  work.  From  1935 
to  the  eariy  1960's,  the  Department 
issued  patents  to  approximately  350,000 
acres  of  land  for  oil  shale  claims, 
without  regard  to  whether  annual 
assessment  work  was  done,  continuing 
to  use  the  Freeman  v.  Summers 
precedent  to  verify  the  discovery  of  a 
valuable  oil  shale  deposit. 

In  the  eariy  1960's,  the  Departinent 
changed  its  policy  regarding  assessment 
work  requirements.  It  began  rejecting 
patent  applications  for  oil  shale  claims 
that  it  deemed  invalid  for  failure  to 
perform  assessment  work  based  on  pre- 
1935  contests.  Claimants  whose  patent 
applications  were  rejected  on  this 
ground  brought  suit  In  1966.  the  Federal 
District  Court  for  Colorado  rxded  that 
the  Department  lacked  authority  to 
contest  the  daims  for  lack  of 


assessment  work  and  that  the  pre-1935 
contests  based  on  that  allegation  were 
void  for  that  reason.  In  1970.  the 
Supreme  Court  reversed  that  decision, 
holding  that  the  Department  of  the 
Interior  could  contest  daims  where  a 
claimant  did  not  "substantially  satisfy" 
the  assessment  work  requirement 
[Hickel  V.  Oil  Shale  Corp..  400  U.S.  48. 
57  (1970)).  The  Supreme  Court  however, 
did  not  define  the  twm  "substantial 
compliance"  nor  did  it  indicate  any 
guidelines  for  developing  a  definition. 
Instead,  the  Supreme  Court  remanded 
the  case  to  the  District  Court  to  allow 
the  applicants  "to  bring  their  daims 
within  the  narrow  ambit  of  Knishnic 
and  Virginia-Colorado,  as  [the  Supreme 
Court  has)  construed  and  limited  these 
opinions." 

As  promulgated  in  1972,  43  CFR 
3851.3(a)  provided  that  mining  claims 
were  subject  to  cancellation  for 
substantial  failure  to  comply  with 
annual  assessment  requirements.  Since 
1972,  the  Department  has  been  in  a 
better  position  to  contest  claims  because 
of  nonperformance  of  annual 
assessment  work,  subject  to  the 
constraint  of  the  resumption  principle. 

Since  1979,  section  314  of  the  Federal 
Land  PoHcy  and  Management  Act 
(FLPMA)  has  required  every  mining 
claimant  to  file  annually  either  an 
affidavit  of  assessment  or  a  notice  of 
intent  to  hold  the  claim.  The  Department 
accepts  the  statement  in  the  affidavits  of 
assessment  work  unless  compelling 
evidence  to  the  contrary  is  presented. 
Filing  pursuant  to  FLPMA  of  a  notice  of 
intent  to  hold  a  mining  claim  does  not 
create  a  presumption  of  performance  of 
labor. 

The  TOSCO  v.  Model  Dedsions 

The  litigation  commonly  referred  to  as 
the  'TOSCO"  case  resulted  from 
consolidation  of  thirteen  separate 
lawsuits  filed  after  tiie  Department 
rejected  41  oil  shale  patent  applications 
in  the  1960'8.  The  TOSCO  case  was  the 
test  case  on  the  meaning  of 
"maintenance"  of  a  claim  that  is 
required  by  the  Savings  Clause  of  the 
Mineral  Leasing  Act.  Followring  a  1976 
remand  by  the  U.S.  Court  of  Appeals  for 
the  Tenth  Circuit  for  consideration  of  all 
issues,  the  Department  filed  new 
contests  against  the  mining  daims.  Each 
contest  alleged  lack  of  discovery  and 
substantial  failure  to  comply  with 
assessment  work  requirements.  These 
contests  resulted  in  four  decisions  by 
die  Interior  Board  of  Land  Appeals  and 
one  by  the  Director,  Office  of  Hearings 
and  Appeals.  The  mining  claims  were 
found  invalid  because  the  claimants  had 
not  substantially  complied  with  the 
assessment  work  requirement  or 


because  they  contained  no  exposure  of 
oil  shale  of  suffident  quality  to  support 
a  discovery.  In  TOSCO  Corp.  v.  HodeL 
611  FSupp.  1130  (D.Colo.  1985).  vacated 
as  moot  826  F.2d  948  (lOtii  Cir.  1987),  tiie 
U.S.  District  Court  for  the  Disti-ict  of 
Colorado  reversed  the  holdings  of  the 
Interior  Board  of  Land  Appeals  and  the 
Director.  Bureau  of  Land  Management 
Among  other  things,  the  Court  held,  that 
(1)  Exposure  of  a  surface  outcrop  of  oil 
shale  from  the  Green  River  Formation 
supported  an  inference  of  sufficient  oil 
shale  at  depth  to  support  a  discover^':  (2) 
the  Department  was  barred  from  raising 
failure  to  perform  assessment  work 
because  the  daimant  had  resumed  the 
work;  and  (3)  the  claimants  had 
substantially  complied  with  the  annual 
assessment  work  requirement  because  a 
cumulative  total  $500  worth  of  labor  had 
been  performed  on  each  claim,  which  is 
all  that  is  necessary'  to  patent. 
Subsequent  to  this  holding,  the  plaintiff 
and  the  United  States  entered  into  a 
settlement  agreement.  In  view  of  this, 
the  Tenth  Circuit  Court  of  Appeals 
vacated  the  District  Court  decision  of 
TOSCO  Corp.  V.  Model  as  moot,  and 
ordered  the  District  Court  to  vacate  the 
decisions  of  the  Interior  Department 
which  led  to  TOSCO,  rendering  ±em  no 
longer  controlling  a  precedent. 

Proposed  rule — Discover)' 

The  proposed  rule  would  establish  the 
standard  c^  discover}-  necessary  to 
demonstrater  that  a  valuable  oil  shale 
deposit,  within  the  meaning  of  the 
mining  laws,  occurs  within  the  claim. 
The  standard  stems  from  an  analysis  of 
the  options  available  to  the  Department 
of  the  Interior  in  administratively 
determining  oil  shale  muiing  daim 
validity.  The  decision  in  .Andrus  v.  Shell 
0;7  recognizes  that  the  192"  Secretarial 
decision  in  Freeman  v  Summers  is  the 
correct  interpretation  of  discovery 
requii-eraents  for  oil  shale.  The  standard 
recognizes  exposure  of  the  rich  beds  of 
the  Green  River  For.Tidtion  as  having 
sufficient  prospective  value  to  qualify  as 
a  discovery.  The  prospectively  valuable 
oil  shale  standard  adopted  by  the  U.S. 
Geological  Survey  in  1916,  (beds  at  least 
1  foot  thick  yielding  at  least  15  gallons  of 
shale  oil  per  ton  of  rock,  and  yielding  a! 
least  1.500  barrels  of  oil  per  acre)  is 
established  as  the  standard  in  the 
proposed  rule. 

This  standard  may  be  met  by  the 
Parachute  Creek  Member  in  the 
Piceance  and  Uinta  basins  of  Colorado 
and  Utah,  respectively.  In  the  oil  shale 
basins  of  Wyoming,  the  geologic 
nomenclature  differs  from  the  locale  of 
the  Freeman  daims  In  the  Green  River 
basifu  claims  conUining  exposures  of 
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the  rich  beds  of  the  Laney  and  Wilkins 
Peak  Members  were  patented  in  the 
past,  but  in  the  Fossil  Basin  no  oil  shale 
patents  have  been  issued  although  the 
Fossil  Butte  Member  reportedly  contains 
some  rich  beds  of  oil  shale.  All  of  the 
above  members  are  considered  as  part 
of  the  Green  River  Formation. 

The  standard  of  discovery  can  also  be 
met  through  exposure  of  marlstone 
tongues  of  the  Green  River  Formation, 
containing  at  least  three  gallons  of  shale 
oil  per  ton  of  rock,  that  can  be 
reasonably  inferred  to  connect  to  the 
prospectively  valuable  rich  beds  defined 
above.  Such  is  the  case  in  the  vicinity  of 
the  oil  shale  claims  at  issue  in  Freeman 
V.  Summers  which  were  deemed  to 
contain  a  discovery  of  a  valuable 
mineral  deposit  sufficient  to  patent  the 
claims. 

Substantial  Compiianca  with 
Assessment  Work  Requirements 

The  proposed  rule  would  further 
clarify  the  criteria  for  substantial 
compliance  with  assessment  work 
requirements  of  the  mining  laws 
necessary  to  maintain  a  mining  claim 
under  the  Savings  Clause,  section  37  of 
the  Mineral  Leasing  Act.  The  Supreme 
Court  in  Hickel  v.  Oil  Shale  Corp..  400 
U.S.  48  (1970),  created  such  a  standard 
but  provided  no  definition  of 
"substantial  compliance."  The  TOSCO 
decision,  which  narrowly  interpreted 
this  phrase,  and  the  Interior  Board  of 
Land  Appeals  decisions  that  broadly 
interpreted  it.  have  all  been  vacated  as 
moot. 

The  proposed  rule  would  make  it  clear 
that  a  resumption  of  assessment  work 
after  a  lapse  of  any  duration,  but  prior  to 
initiation  of  a  contest  by  the  United 
States,  would  prevent  invalidation  of  the 
claim  for  substantial  failure  to  comply 
with  the  assessment  work  requirement. 
The  resumption  principle  is  an  essential 
part  of  section  5  of  the  Mining  Law  of 
1872  (30  U.S.C.  28).  Section  5.  among 
other  things,  contains  the  $100  annual 
assessment  work  requirements  and 
allows  a  third  party  to  relocate  the  claim 
when  the  original  locator  fails  to 
perform  the  annual  labor.  Section  5  then 
provides  that  relocation  is  barred  if  the 
original  locator  has  resumed 
performance  of  assessment  work.  The 
Supreme  Court  applied  the  resumption 
principle  against  the  United  States  in 
Wilbur  V.  Kniahnic.  The  Supreme  Court 
recognized  in  the  Hickel  decision  that 
the  maintenance  requirement  of  section 
37  of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  193)  allows  the  United  States  to 
stand  in  the  place  of  a  third  party 
relocator  under  section  5  of  the  Mining 
Law.  The  Supreme  Court  in  Hickel 
closely  examined  section  6  and  held  that 


an  oil  shale  claimant  must  substantially 
comply  with  its  provisions  in  order  to 
maintain  his  minimg  claim,  and  that  the 
United  States  may  properly  Invalidate  a 
claim  for  failure  to  do  so.  However,  the 
Court  did  not  overrule  the  resumption 
holding  of  Wilbur  v.  Krushnic  and, 
equally  important,  did  not  suggest  that 
this  holding  was  incorrect. 

On  September  1, 1972,  the  Interior 
Department  promulgated  a  final  rule 
requiring  substantial  compliance  with 
assessment  work  requirements  by  all 
mining  claimants.  Failure  to  comply 
renders  one's  mining  claim  subject  to 
cancellation.  That  regulation  put  the  oil 
shale  mining  community  on  notice  that 
the  1935  policy  decision  was  reversed, 
but  said  nothing  about  the  resumption 
principle  and  its  effect  against  the 
United  States, 

The  proposed  rule  would  place  the 
burden  upon  mining  claimants  to  prove 
that  labor  was  resumed  prior  to  the 
initiation  of  a  contest  if  no  affidavit  of 
assessment  work  has  been  filed  with  the 
ELM  under  section  314  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  for  the  previous  2  years.  Of 
course,  a  notice  of  intent  to  hold  a 
mining  claim  must  have  been  filed  in 
heu  of  an  affidavit  of  assessment  work 
or  the  mining  claim  is  conclusively 
deemed  abandoned  by  operation  by 
law,  U.S.  v.  Locke.  471  U.S.  84  (1985). 
The  requirement  that  the  lapse  be  at 
least  2  years  in  length  stems  from  the 
fact  that  in  both  Wilbur  v.  Krushnic  and 
Ickea  V.  Virginia-Colorado  Development 
Corp.,  where  the  Supreme  Court  held 
that  the  Government  lacked  authority  to 
contest  claims  for  failure  to  perform 
assessment  work,  the  duration  of  the 
lapse  was  1  year.  This  rule  would 
prospectively  change  this  time  period  in 
recognition  of  the  additional  guidance, 
provided  by  the  Supreme  Court  in  its 
1970  Hickel  decision,  regarding  the 
Government's  authority  to  contest 
claims  for  substantial  failure  to  comply 
with  the  assessment  work  requirements. 

The  Department  does  not  propose  to 
adopt  a  rule  recognizing  that  $500  worth 
of  assessment  work  constitutes 
substantial  compliance  for  the  life  of  the 
mining  claim.  The  $500  requirement  is 
one  of  the  criteria  for  receiving  a  patent 
established  by  section  6  of  the  Mining 
Law  (30  U.S.C.  29).  There  is  no 
relationship  between  this  requirement 
and  substantial  compliance  with  the 
annual  assessment  work  requirement. 

The  principal  author  of  this  proposed 
rule  is  Richard  Deery.  Division  of  Mining 
Law  and  Salable  Minerals,  assisted  by 
the  staff  of  the  Division  of  Legislation 
and  Regulatory  Management,  Bureau  of 
Land  Management. 


It  is  hereby  determined  that  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(C)) 
is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
FlexibiUty  Act  (5  U.S.C.  601  et  seq.). 
Additionally,  as  required  by  Executive 
Order  12630,  the  Department  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

The  changes  made  by  this  proposed 
rule  will  have  a  very  insignificant  effect 
on  an  oil  shale  placer  claimant,  whether 
large  or  small,  because  it  merely  places 
in  regulatory  form  the  judicial  and 
administrative  case  law  interpretations 
of  the  provisions  of  the  Mining  Law.  The 
changes  should  accelerate  the 
processing  of  applications  for  patent  on 
oil  shale  placer  claims. 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  for  43  CFR  Part  3840 

Land  Management  Bureau.  Mines, 
Public  lands-mineral  resources. 

List  of  Subjects  for  43  CFR  Part  3850 

Land  Management  Bureau,  Mines, 
Public  lands-mineral  resources. 

Under  the  authorities  cited  below,  it  is 
proposed  to  amend  parts  3840  and  3850, 
Group  3800,  subchapter  C,  chapter  II  of 
title  43  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  384&-NATURE  AND  CLASSES 
OF  MINING  CLAIMS 

1.  An  authority  citation  is  added  for 
part  3840  to  read  as  follows: 

Authority:  30  U  S.C.  21  et  seq..  30  U.S.C.  161 
et  seq..  30  U.S.C.  181  et  seq.,  30  U.S.C.  613,  29 
Stat.  526,  30  use.  101  et  seq.,  and  43  U.S.C. 
1701  et  seq. 

2.  Section  3842.4  is  revised  to  read: 

{  3842.4    Petroleufn  ptacert. 

(a)  The  Act  of  February  11, 1897  (29 
Stat.  526).  provided  for  the  location  and 
entry  of  public  lands  chiefly  valuable  for 
petroleum  or  other  mineral  oils.  Entries 
of  that  nature  made  prior  to  the  passage 
of  that  Act  are  to  be  considered  as 
though  made  pursuant  to  the  provisions 
of  that  Act.  That  Act  was  superseded  by 
the  Mineral  Leasing  Act  as  amended 
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and  supplemented  (30  U.S.C.  161  et 
seq).  Section  37  of  the  1920  Act  as 
amended  (30  U.S.C.  193)  excepts  from  its 
coverage  valid  mining  claims  existing  on 
February  25, 1920,  and  thereafter 
maintained  in  compliance  with  the  laws 
under  which  the  mining  claims  were 
initiated. 

(b)  In  order  to  establish  the  validity  of 
an  oil  shale  mining  claim  held  under 
section  37  of  the  Mineral  Leasing  Act,  a 
mining  claimant  shall  demonstrate  that 
there  was  a  discovery  of  a  valuable  oil 
shale  deposit  within  the  meaning  of  the 
mining  laws  on  February  25, 1920,  or 
that  the  claimant  or  his/her 
predecessors  in  interest  were  diligently 
seeking  to  make  such  a  discovery. 

(c)  Discovery  of  a  valuable  oil  shale 
deposit  shall  be  shown  to  exist  by  an 
exposure  of  the  prospectively  valuable 
rich  beds  of  oil  shale  of  the  Green  River 
Formation  within  ihe  boundaries  of  a 
mining  claim  yielding  15  gallons  or  more 
of  shale  oil  per  ton  of  rock,  in  beds  not 
less  than  one  foot  thick,  and  yielding 
1500  barrels  or  more  per  acre.  Further, 
this  standard  may  be  met  by  an 
exposure  of  a  marlstone  tongue  of  the 
Green  River  Formation  within  the 
boundaries  of  the  mining  claim,  yielding 


not  less  than  three  gallons  of  shale  oil 
per  ton  of  rock  upon  destructive 
distillation,  inferred  to  connect  to  the 
prospectively  valuable  rich  beds  of  oil 
shale  lying  at  depth  within  the 
boundaries  of  the  mining  claim,  but  the 
inferred  connection  of  the  qualifying 
marlstone  tongue  need  not  occur  within 
the  confines  of  the  mining  claim. 

PART  3850-ASSESSMENT  WORK 

3.  The  authority  citation  for  part  3850 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  21  et  seq..  30  U.S.C.  181 
et  seq..  30  U.S.C.  611  et  seq..  30  U.S.C.  101  et 
seq..  and  43  U.SC.  1701  et  seq. 

4.  Section  3851.3(a)  is  revised  to  read 
as  follows: 

5  3851.3    Effect  of  failure  to  perform 
assessment  work. 

(a)  Failure  of  a  mining  claimant  to 
comply  substantially  with  the 
requirements  of  section  5  of  the  Act  of 
May  10, 1872  (30  U.S.C.  28).  shall  render 
the  mining  claim  subject  to  contest 
proceedings  under  part  4  of  this  title,  if 
the  mining  claim  was  located  for 
minerals  of  a  type  no  longer  subject  to 
disposition  under  the  mining  law,  or 


embraces  lands  subsequently  closed  to 
the  operation  of  the  mining  law.  In  order 
to  meet  the  requirement  for  substantial 
compliance,  the  claimant  shall  annually 
perform  not  less  than  $100  worth  of 
labor  or  make  improvements  in  such 
amount  in  an  effort  to  develop  a 
valuable  mine.  Resumption  of  qualifying 
assessment  work,  prior  to  the  initiation 
of  a  challenge  by  the  United  States  is  an 
absolute  defense  in  a  contest  brought  on 
that  basis.  For  lapses  that  occurred  prior 
to  the  effective  date  of  this  section,  the 
United  States  shall  not  initiate  contest 
proceedings  for  any  lapse  of  2  years  or 
less.  After  the  effective  date  of  this 
section,  a  lapse  of  1  year,  without 
resumption  of  labor,  is  sufficient  basis 
upon  which  the  United  States  may 
initiate  contest  proceedings  The 
requirements  of  this  paragraph  are  in 
addition  to  those  in  subpart  3833  of  this 
title. 


Dated;  November  29. 1990, 
lames  M.  Hughes, 

Deputy  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-437  Filed  1-8-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Homt  Adminictration 
7  CFR  Pari  1927 

Federal  Statute  of  Limitations 

agency:  Farmers  Home  Administration. 

USDA. 

ACTtOIC  Final  rule. 


SUMMAKY:  The  Farmers  Home 

Administration  (FmHA)  is  removing 
from  the  Code  of  Federal  Regulations 
(CFR)  its  regulation  regarding  the  use  of 
the  Federal  Statute  of  Limitations  as  a 
defense  in  suits  on  Farmers  Home 
Administration  (FmHA)  claims.  This 
action  is  necessary  because  the 
interpretation  of  the  Federal  statute  is 
erroneous  and  contrary  to  current 
Federal  and  State  court  decisions.  This 
action  pertains  to  internal  Agency 
management.  The  intended  effect  of  this 
action  is  to  remove  an  out  dated 
regulation  from  the  CFR.  See  discussion 
below  under  supplementary  information. 
EFFECTIVE  DATE:  January  10. 1991. 
FOM  FURTHOI  MfOKMATION  CONTACT: 
Ed  Douglas,  Financial  Analyst,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  5507,  South 
Agriculture  Building.  Washington,  DC 
20250.  Telephone  (202)  475-4425. 
SUPPt£MENTARY  INFORMATION:  This  rule 
was  fu^t  published  as  a  fmal  rule  on 
January  29, 1972  (37  FR  1457).  The  rule 
interpreted  the  Federal  Statute  of 
Limitations  enacted  on  July  18, 1966 
(section  1  of  Pub.  L  89-«)5).  Its  purpose 
was  to  remind  Government  employees 
that  existing  law  imposed  limitations  on 
the  exercise  of  its  contract  rights  with 
FmHA  borrowers.  However,  in 
promulgating  the  rule  FmHA  never 
intended  to  impose  additional  time 
restrictions  on  the  exercise  of  its 
contractual  or  other  legal  rights  to 
foreclose  its  security  instruments.  The 


Federal  statute  in  relevant  part  provides 
that  the  United  States  has  six  years 
after  a  right  of  action  accrues  to  bring 
action  for  money  damages  founded  on  a 
contract.  The  statute  is  silent  on 
whether  this  provision  applies  to 
mortgage  foreclosures.  FmHA's  rule 
promulgated  in  1972  applied  the  statute 
both  to  promissory  notes,  foreclosures  of 
security  instruments  and  other  contract 
actions.  The  FmHA  subsequently 
repromulgated  the  rule  in  1976  (41  FR 
40116,  September  17. 1976)  as  a  fmal  rule 
making  only  editorial  changes  and 
redesignating  the  Subpart  where  the  rule 
is  contained.  Its  interpretation  of  the 
Federal  statute  remained  the  same.  A 
court  decision  in  1979  [Cracco  v.  Cox. 
414  N.Y.S^  404  {4th  Dept  1979)  in  a 
case  involving  FmHA  held  that  the 
Federal  Statute  of  Limitations  did  not 
apply  to  mortgage  foreclosures.  The 
Cracco  case  has  been  cited  with 
approval  by  several  Federal  Courts. 
Accordingly.  FmHA  is  repealing  its  ruie 
in  order  to  be  consistent  with  these 
decisions,  and  to  clarify  its  position. 
FmHA  intends  the  repeal  of  7  CFR  part 
1927.  subpart  A  to  take  effect 
immediately,  and  apply  to  pending  cases 
whether  on  appeal  in  the  agency  or  in 
the  courts.  This  rule  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  infernal  agency  management.  It  is 
the  policy  of  this  Department  to  publish 
for  comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rule  making 
since  it  involves  only  internal  agency 
management,  making  publication  for 
comment  unnecessary. 

Environmental  Impact  Statement 

This  rule  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Envirormiental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L  91-19a  an  Environmental  Impact 
Statement  is  not  required. 


Intergovemmcnlal  Review 

For  reasons  set  forth  in  the  Final  Rule 
related  to  Notice.  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983). 
and  FmHA  Instruction  1940-), 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23, 1983).  this 
activity  is  related  to  the  following 
programs  that  are  subject  to 
intergovernmental  consultation  with 
state  and  local  officials: 
10.404 — Emergency  Loans 
10.405 — Farm  Labor  Housing  Loans  and 

Grants 
10.406— Farm  Operating  Loans 
10.407— Farm  Ovraership  Loans 
10.410— Low  Income  Housing  Loans 
10.411— Rural  Housing  Site  Loans 
10,414 — Resource  Conservation  and 

Development  Loans 
10.415 — Rural  Rental  Housing  Loans 
10.416 — Soil  and  Water  Loans 
10  417 — Very  Low-Income  Housing 

Repair  Loans  and  Grants 
■10.418— Water  and  Waste  Disposal 
Systems  for  Rural  Communities 
10.419— Watershed  Protection  and  Flood 

Prevention  Loans 
10.420— Rural  Self-Help  Housing 

Technical  Assistance 
10. 421— Indian  Tribes  and  Tribal 

Corporation  Loans 
10.422— Business  and  Industrial  Loans 
10.423 — Community  Facility  Loans 
10.427 — Rural  Rental  Assistance 

Payments 
10.428— Economic  Emergency  Loans 
10.433 — Housing  Preservation  Grants 
10.434 — Nonprofit  National  Corporations 

Loan  and  Grant  Program 
10.439— Intermediary  Relending  Program 

Ust  of  Subjects  in  7  CFR  Part  1827 

Accounting,  Admimstrative  practice 
and  procedure.  Credit,  Loan  programs- 
Agriculture. 

Accordingly,  under  authority  of  7 
use.  1989.  42  U.S.C  1480.  5  U.S.C.  301 
and  7,  CFR  2^23  and  2.70:  Chapter  XVIIl 
of  Title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1927— FEDERAL  STATUTE  OF 
UMITATIONS 

Part  1927  is  removed. 
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Dated:  |anuary  7, 1991. 
La  Vara*  Auunan, 

Administrator  Farmers  Home  Administration. 
(FR  Doc.  91-655  Filed  1-9-91;  845  am) 

MJJNQ  COOC  S410-07-M 


NUCI.EAR  REQUOTORY 
COMMISSION 

10  CFR  Parts  20  and  50 
RIN31S0— A079 

Operations  Center  Area  Code 
Telephone  Number  Change 

AQCNCy:  Nuclear  Regulatory 

Commission. 

AcnOM:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  change  the  current  area 
code  telephone  number  at  the  NRC 
Operations  Center  from  (202)  to  (301). 
This  action  is  necessary  to  implement 
changes  initiated  by  the  C&P  Telephone 
Company  to  accommodate  the 
increasing  demand  for  telephone 
numbers  in  the  metropolitan 
Washington,  DC  area.  This  amendment 
will  provide  the  correct  commercial 
telephone  number  for  licensees  to 
contact  the  NRC  Operations  Center. 
EFFlcnvi  DATE  January  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  L  Au,  P.E.,  Regulatory  Program 
Manager,  Regulation  Development 
Branch,  Division  of  Regulatory 
Applications,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-3749. 
SUPPLEMENTARY  INFORMATION:  The  C&P 
Telephone  Company  recently  instituted 
a  change  to  the  dialing  procedure  for 
exchanges  within  the  metropolitan 
Washington,  DC,  area  due  to  the 
increasing  demand  for  additional 
telephone  numbers.  These  changes 
resulted  in  the  mandatory  use  of  the 
area  code  (301)  when  dialing  the  NRC 
Operations  Center  from  locations 
outside  the  local  Maryland  area.  The 
NRC  licensees  will  revise  their 
procedures  and  any  other  affected 
documentation  to  show  the  proper  (301) 
area  code  for  the  NRC  Operations 
Center. 

Since  this  amendment  deals  with 
agency  procedures,  the  notice  and 
comment  provisions  of  the 
Administrative  Procedures  Act  (APA) 
do  not  apply  pursuant  to  5  U.S.C. 
553(b)(A).  The  amendment  is  effective 
upon  publication  in  the  Federal  Register 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 


because  the  amendment  is  of  a  minor 
and  administrative  nature  dealing  with  a 
matter  of  agency  conduct,  i.e.,  a  change 
in  the  area  code  of  a  telephone  number. 

Eovironmental  Impact;  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and,  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U  S.C.  3501  et  seq.). 

Regulatory  Analysis 

No  regulatory  impact  analysis  has 
been  prepared  for  this  amendment  since 
it  merely  changes  the  area  code  of  a 
telephone  number  that  is  currently  being 
used  by  licensees  under  the  existing 
regulations. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109  does  not 
apply  to  this  final  rule  because  this  rule 
will  not  impose  a  backfit  as  defined  in 
S  50.109(a)(1).  Therefore,  a  backfit 
analysis  is  not  required  for  this  rule. 

List  of  Subjects 

10  CFR  Part  20 

Bj-product  material.  Licensed 
material.  Nuclear  material,  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Packaging  and 
containers.  Penalty.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Special  Nuclear  material. 
Source  material,  Waste  treatment  and 
disposal. 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalty,  Fire  protection. 
Incorporation  by  reference, 
Intergovemment  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements 

For  reasons  set  out  in  the  preamble  of 
this  rule  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  20  and  50. 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  Sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841)  *  *  *. 

S  20.403    [Amended] 

2.  In  S  20.403  (d)(2),  the  commercial 
telephone  number  of  the  NRC 
Operations  Center  in  Footnote  1  is 
revised  to  read  "(301)  951-0550." 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FACIUTIES 

3.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201):  Sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841)  *  *  *. 

§50.72    [Amended] 

4.  In  §  50.72  (a)(2),  the  commercial 
telephone  number  of  the  NRC 
Operations  Center  in  Footnote  3  is 
revised  to  read  "(301)  951-0550." 

Dated  at  Rockville,  Maryland,  this  28th  diiy 
of  December  1990. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor 

Executive  Director  for  Operations. 
[FR  Doc.  91-584  Filed  1-9-fll;  8:45  am] 

RLUNO  COOC  7S9O-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  90-NM-27&-AD;  Amdt  3»- 
6«5«] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  and  ATR72  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes, 
which  requires  a  one-time  test  to  detect 
crossed  connectors  in  the  hydraulic  fluid 
quantity  indicating  system,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  a  recent  report  of  a  false  reading  in 
the  cockpit  which  indicated  that  the 
hydraulic  fluid  level  was  low;  the  false 
reading  was  due  to  crossed  connectors 
in  the  hydraulic  fluid  indication  system. 
This  condition,  if  not  corrected,  could 
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result  in  unnecessarily  shutting  off  the 
pump  of  the  hydraulic  system  that 
falsely  indicated  a  low  level  of  hydraulic 
fiuid;  this  could  lead  to  the  inability  to 
extend  the  flaps  and  spoilers,  as  well  as 
the  loss  of  hydraulics  for  landing  gear 
extension  and  braking. 
effective  date:  January  29, 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  ATR, 
316  Route  de  Bayonne,  31060  Toulouse, 
Cedex  03,  France.  This  information  may 
be  examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Greg  Holt,  Standardization  Branch. 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Aiiplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4058. 
SUPPLEMENTARY  INFORMATION:  The 
direction  Generale  de  I'Aviation  Civile 
(DCAC).  which  is  the  airworthiness 
aiithcity  of  France,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  all  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes. 
There  has  been  a  recent  report  of  a  false 
reading  in  the  cockpit  which  indicated 
that  the  hydraulic  fluid  level  was  low; 
the  false  reading  was  due  to  crossed 
connectors  in  the  hydraulic  fluid 
indication  system.  Two  connectors 
(^GQA  and  8GQA)  were  found  crossed 
in  the  reservoir,  causing  a  false 
indication  in  the  cockpit  of  low 
hydrauhc  fluid.  This  condition,  if  not 
corrected,  could  result  in  unnecessarily 
shutting  off  the  pump  of  the  hydraulic 
system  that  falsely  indicated  a  low  level 
of  hydraulic  fluid.  This  could  result  in 
the  inability  to  extend  the  Caps  and 
spoilers,  as  well  as  the  loss  of 
hydraulics  for  landing  gear  extension 
and  braking. 

Aerospatiale  has  issued  Alert  Service 
Bulletins  42-29-AlX)13  and  72-29-A1003, 
both  dated  October  26, 1990,  which 
describes  procedures  for  a  one-time  test 
of  the  hydraulic  fuiid  quantity  indicating 
system,  and  repair,  if  necessarj'.  The 
DGAC  has  classified  these  service 
bulletins  as  mandatory,  and  has  issued 
Telegraphic  Airworthiness  Directive 
T90-193-032(B),  dated  October  31, 199a 
addressi.ng  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21J19  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 


Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires  a  one- 
time test  of  the  hydraulic  fluid  quantity 
indicating  system,  and  repair,  if 
necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  situation  exists  that  requires 
Immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  Stales,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  TTierefore.  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  .>3ued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  28, 1979).  If  it  is 
determined  that  this  emergency 
rcgula'.icn  otherv.;se  would  be 
sigi^ficaat  under  DOT  Regulator) 
Policies  and  Procedures,  a  final 
rcgulatorj'  evaluation  will  be  prepared 
end  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  mdv  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safefj-,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administralion 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  fellows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continue  to  read  as  follows: 

Authority:  49  U.S  C  1354(8)  1421  and  1423: 
43  U.S.C  106<g)  jReviaed  Pub.  L.  97-449, 
January  12. 198.3);  and  14  CFR  11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

Aerospatiale:  AppiiM  to  all  Model  ATR42 
and  ATR72  series  airplanes,  certificated 
in  any  category.  Compliance  is  required 
as  indtcaled,  unless  previously 
acconiptished. 
To  prevent  unnecessaniy  shutting  of!  the 

pump  of  a  hydraulic  system  that  falsely 

ind.cated  a  low  level  of  hydraulic  fluid. 

accomplish  the  following: 

A.  Within  7  days  after  the  effective  dale  of 
Ihia  AD.  perfonr  a  test  of  both  hydraulic  low 
level  electrical  circuits  in  ar-cordance  wHh 
Aerospatiale  Alert  Service  Bulletins  ATR42- 
29-A0013  ar.d  ATR72-29-A1003.  both  dated 
October  28. 1990.  as  appropriate  If  crossed 
connectors  are  found,  repair  pnor  to  further 
flight,  in  accordance  with  the  appropriate 
semce  bulletin. 

B.  An  alternste  means  of  compliance  of 
adjustment  of  the  compliance  tune,  which 
provides  an  acceptable  level  cf  safety,  may 
be  used  when  approved  by  the  maneger. 
Standardization  Branch.  ANM-n3.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch.  ANM-n3.  and  a  copy  sent  to  the 
cognizant  FAA  Principal  inspector  (PI)  The 
Pi  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  A\M-113. 

C.  Special  fl.ghl  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  Ui 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropnate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  ATR,  316  Route  de  Bayonr.e, 
31060  Toulouse,  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton,  Washington. 

TViis  amendment  becomes  tfiective  Janu-iry 
23.  1991. 

Issued  in  Renton.  Washington,  on  January 
2,1991. 

Leroy  A.  Keith, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  91-528  Filed  1-9-91;  8:45  am] 
BrUJWG  COOC  4«10-1»-« 


14  CFR  Part  39 

IDocket  No.  89-ANE-39:  Amdt  3»-6«391 

Airworthiness  Directives;  CFM 
International  (CFM!)  CFM56  Series 
Turbofan  Enghiea 

agency:  Federal  Aviation 
Adminisn-ation  (FAA),  DOT, 
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action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  CFM56-3,  -3B,  -3C  series 
turbofan  engines,  which  requires 
installation  of  a  new  fan  splitter  fainng, 
and  a  new  variable  bypass  valve  (VBV) 
configuration.  This  amendment  is 
promoted  by  three  dual  engine  and  one 
single  engine  power  loss/flameout 
events  which  occurred  while  operating 
in  heavy  precipitation  (rain  and  hail). 
This  condition,  if  not  corrected,  could 
result  In  engine.power  loss  or  flameout 
while  operating  in  heavy  precipitation. 

DATIt:  Effective— February  11. 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  is  approved  by  the  Director  of 
the  Federal  Register  as  of  February  11, 
1991. 

AOOMCMEt:  The  applicable  service 
information  may  be  obtained  from  CFM 
International,  Technical  Publications 
Department,  1  Neumann  Way, 
Cincinnati,  Ohio  45215.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel.  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803. 

POA  FUitTMER  INFORMATIOM  CONTACT. 

Diane  Cook,  Engine  Certification 
Branch.  ANE-142.  Engine  Certification 
Office.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  FAA,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803: 
telephone  (617)  273-7082. 

•UPPtlMKNTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
CFM56-3,  -3B,  -3C  series  turbofan 
engines,  which  would  require 
installation  of  a  new  fan  splitter  fairing. 
and  a  new  variable  bypass  valve  (VBV) 
configuration,  wos  published  in  the 
Federal  Register  on  December  15, 1989 
(54  FR  51418). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 


comment  was  received  which  supported 
the  proposal  as  written. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  except 
to  modify  the  compliance  end  dale  to 
reflect  the  effective  date  of  this  AD. 

There  are  approximately  1.450  CFMI 
56-3,  -3B,  -3C  engines  of  the  affected 
design  in  the  U.S.  fleet.  It  is  estimated 
that  it  will  take  approximately  14 
manhours  per  engine  to  incorporate  the 
12  door  VBV  and  10  manhours  per 
engine  to  incorporate  the  cutback 
splitter.  Based  on  these  figures,  the  total 
impact  cost  of  this  AD  will  be 
approximately  $1,392,000.  However,  a 
CFMI  warranty  program  has  been 
established  which  results  in  no  cost  to 
the  operator. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety,  Incorporation  by 
reference. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows; 

PART  3»-{  AMENDED! 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-44a 
January  12, 1983);  and  14  CFR  11.89. 

939.13    [Amendwl] 

2,  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD); 

CFM  International:  Applies  to  CFM 

International  (CFMI)  CFM56-3,  -3B,  -3C 
series  turbofan  engines,  installed  on;  but 
not  limited  to.  Boeing  737-300,  737-400 
and  737-500  aircraft. 
Compliance  is  required  as  indicated,  unless 

previously  accomplished. 
To  prevent  engine  power  loss  or  flameout 

while  operating  in  heavy  precipitation. 

accomplish  the  following: 

(a)  Install  fan  splitter  fairing,  fan  stage  1 
vane  assembly,  and  new  centering  shroud,  in 
accordance  with  the  Accomplishment 
Instructions  contained  in  CFMI  CFM  56-3, 
-3B,  -3C  series  Service  Bulletin  (SB)  72-450, 
Revision  1,  dated  May  30, 1989,  within  30 
days  after  the  effective  date  of  this  AD. 

(b)  Install  the  12  door  variable  bypass 
valve  (VBV)  configuration  In  accordance  with 
the  Accomplishment  Instructions  contained 
in  CFMI  CFM56-3,  -3B,  -3C  series  SB  72-462, 
Revision  1.  dated  May  30, 1989.  within  30 
days  after  the  effective  date  of  this  AD. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21199 
to  a  base  where  the  AD  can  be  accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance  times 
specified  in  this  AD  may  be  approved  by  the 
Manager,  Engine  Certification  Office.  Engine 
and  Propeller  Directorate.  Aircraft 
Certification  Service.  FAA.  12  New  England 
Executive  Park.  Burlington,  Massachusefls 
01803. 

The  installation  procedures  shall  be  done 
in  accordance  with  the  following  CFM 
International  documents; 


Document 


CFMI  CFM  56-3.  -38.  -30.  S8  72-450 . 
CFMI  CFM  Se-3.  -38.  -X.  S8  72-462 


Page  No. 


1-4.  6-28.  5  — 

1-27,29-33,28 


Revision 


RtiMonI 
Original..... 
RviMon  1 
Original..... 


Date 


5/30/89 
4/17/89 
5/30/89 
4/10/89 


This  Incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Refiflter  in  accordance  with  5  U.S.C.  552(a) 


and  1  CFR  pan  51.  All  persons  affected  by 
this  directive  who  have  not  already  received 
the  appropriate  service  documents  from  the 


manufacturer  may  obtain  copies  upon  request 
to  CFM  International.  Technical  Publications 
Department  1  Neumann  Way,  Cincinnati. 
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Ohio  45215.  These  documents  may  be 
examined  at  the  FAA.  New  England  Region. 
Office  of  the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  room  311. 
Burlington.  Massachusetts  01803.  or  at  the 
Office  of  the  Federal  Register,  1100  L  Street, 
NW,  Room  8301,  Washington,  DC  20591. 

This  amendment  is  effective  February  11, 
1991. 

Issued  in  Burlington,  Massachusetts,  on 
December  6, 1990. 
Hershel  C  Jonea 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-529  Filed  l-ft-Sl;  8;45  am] 

BILUNO  COOe  MIO-IS-M 


14  CFR  Part  71 

[Airspace  Docket  No.  90-AEA-111 

Establishment  of  Transition  Area; 
Dahlgren,  VA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  notice  establishes  a  700 
foot  Transition  Area  at  Dahlgren,  VA,  to 
accommodate  planned  instrument 
approach  procedures  to  the  Naval 
Surface  Warfare  Center  (NSWC) 
Dahlgren,  Dahlgren,  VA.  This  action 
estabhshes  that  amount  of  controlled 
airspace  to  segregate  aircraft  operating 
under  instrument  flight  rules  from  those 
operating  under  visual  flight  rules  in 
controlled  airspace.  Additionally,  the 
status  of  the  airport  will  be  changed 
from  VFR  to  IFR. 
EFFECnve  date:  February  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  L  Brewington,  Airspace 
Specialist,  System  Management  Branch, 
MlA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone;  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  13, 1990,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  new  700  foot 
Transition  Area  at  Dahlgren,  VA.  to 
accommodate  planned  instrument 
approach  procedures  to  the  NSWC 
Dahlgren.  Dahlgren.  VA  (55  FR  40200). 
The  additional  airspace  would  segregate 
aircraft  operating  under  visual  flight 
rules  in  controlled  airspace  from  aircraft 
operating  under  instrument  flight  rules. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 


area  or  otherwise  comply  with 
appropriate  IFR  procedures. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Secfion  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6G,  September  4. 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  new  700  foot  Transition 
Area  at  Dahlgren,  VA,  to  accommodate 
planned  instnmient  approach 
procedures  at  NSWC  Dahlgren. 
Dahlgren,  VA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regiilation;  (1)  Is 
not  a  "major  riile"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows; 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983);  14 
CFR  11  89. 

§71.181    [Amended] 

2.  Section  71.81  is  amended  as  follows; 

Dahlgren,  VA  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  8.5-mile 


radius  of  NSWC  Dahlgren  (lat.  38'19'58"  N.. 
long.  77*02'14"  W).  excluding  that  airspace 
which  overlaps  Restricted  Areas  R-6eilA 
and  R-eei2.  This  Transition  Area  is  effective 
from  0600  to  2300  local,  daily. 

Issued  in  Jamaica.  New  York,  on  December 
13. 1990. 

Gary  W.  Tucker. 
Manager  Air  Traffic  Division. 
[FR  Doc.  91-530  Filed  l-«-ei.  8:45  am] 
enxma  code  4>io-i)-m 


14  CFR  Part  71 

[Airspace  Docket  No.  90-ASO-20] 

Revocation  of  Transition  Area,  Aurora, 
NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  revokes  the 
Aurora,  NC  transition  area.  The 
transition  area  was  designed  to  afford 
controlled  airspace  for  protection  of 
instrument  fhght  rules  (IFR)  aircraft 
executing  a  planned  nondirectional 
radio  beacon  (NDB)  standard  instrument 
approach  procedure  (SLAP)  to  the  Lee 
Creek  Airport.  The  NDB  upon  which  the 
SIAP  was  predicated  was  never  placed 
in  service.  In  the  absence  of  definite 
plans  to  establish  instrument  approach 
procedures,  no  requirement  exists  for 
the  transition  area. 

EFFECTIVE  DATE:  0901  u.t.C,  April  4,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G,  Walters.  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration,  P.O.  Box  20636.  Atlanta, 
Georgia  30320;  telephone  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  2, 1990.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  revoking  the  Aurora.  NC 
transition  area  (53  FR  46221).  The 
transition  area  was  designed  for 
protection  of  IFR  aeronautical 
operations  at  the  Lee  Creek  Airport  An 
NDB  was  planned  which  would  have 
supported  an  instrument  approach 
procedure.  The  NDB  was  never 
commissioned.  In  the  absence  of 
existing  or  planned  IFR  aeronautical 
operations,  no  requirement  exists  for  the 
transition  area.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comment  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  part  71 
of  the  Federal  .Aviation  Regulations  was 
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republished  in  FAA  Handbook  7400.60 
dated  September  4. 1990. 

ThaRuU 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  Aurora,  NC  transition  area.  The 
transition  area  was  established  to  afford 
controlled  airspace  protection  for  IFR 
aircraft  executing  an  NfDB  SIAP  to  the 
Lee  Creek  Airport.  The  NDB  was  never 
commissioned.  In  the  absence  of  current 
or  plaiined  IFR  aeronautical  operations 
at  the  airport,  no  requirement  exists  for 
the  transition  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
IS  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  SubjecU  In  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows 

Authority:  40  U.S.C  134«(a].  13>»(dj.  1510; 
ExecuUve  Order  106M;  49  U  S.C.  106(g) 
(Revised  Public  Law  97-449,  January  12, 
1963);  14  CFR  11.89. 


971.181    [AnwndMfl 

2.  Section  71.181  is  amended  as 

follows; 

Aurora.  NC  (Ramovad) 

iMued  in  Eaal  Point.  Georgia,  on  Decemb>cr 
27, 1990. 
DoaCaaa, 

Acting  Manager.  Air  Traffic  Div ,  Southern 
Region. 

(FR  Doc  Bl-557  Filed  1-9-91;  8:45  am) 
BIUJNO  cooc  «sia-iv« 


14  CFR  Part  71 

lAlrspac*  Docket  No.  90-AEA-081 

Alteration  of  Control  Zone  and 
Tranaltion  Area;  Lewiaburg.  WV 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


summary:  This  notice  revises  the 
Control  Zone  and  700  foot  Transition 
Area  at  Lewisburg.  WV,  established  for 
the  Greenbrier  Valley  Airport, 
Lewisburg.  WV,  due  to  the 
reorganization  of  air  traffic  control 
procedures  in  the  area.  Additionally,  the 
geographic  coordinates  of  the  airport  are 
being  updated  in  each  description  to 
reflect  the  actual  location  of  the  airport 
This  action  reduces  that  amount  of 
controlled  airspace  to  that  which  is 
denmed  necessary  by  the  FAA  to 
contain  aircraft  operating  under 
instrument  flight  rules  from  the  surface 
to  the  base  of  adjacent  controlled 
airspace. 

EFF€CnVE  OAT€:  Febmary  11, 1991 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  L.  Brewington,  Airspace 
Specialist,  System  Management  Branch, 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone;  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

History 

On  September  13. 1990,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  Control  Zone  and 
700  foot  Transition  Area  at  Lewisburg, 
WV,  established  for  the  Greenbrier 
Valley  Airport.  Lewisburg,  WV  (55  FR 
40398).  The  proposed  action  would 
reduce  that  amount  of  controlled 
airspace  to  that  which  is  actually 
required  by  the  FAA  to  contain  aircraft 
operating  under  an  instrument  flight 
plan  to  the  base  of  adjacent  controlled 
airspace.  Additionally  the  geographic 
coordinates  for  the  airport  are  being 
updated  in  each  description  to  reflect 
the  actual  location. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  on  the  proposal  were 
received.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Sections  71.171 
and  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  were  republished 
in  FAA  Handbook  74O0.6G,  September  4, 
1990. 


The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Control  Zone  and  700  foot  Transition 
Area  established  at  Lewisburg.  WV.  for 
the  Greenbrier  Valley  Airport, 
Lewisburg,  WV,  due  to  the 
reorganization  of  air  traffic  control 
procedures  in  the  area.  Additionally,  the 
geographic  coordinates  of  the  airport  are 
being  updated  to  reflect  the  actual 
location  of  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U  S.C.  1348(a),  1354(8).  1510; 
Executive  Order  lOS.M;  49  U.S.C.  lOT(g) 
(Revised  Pub.  L  97-449.  [anuary  12.  1983),  14 
CFR  11  69 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows; 

Lewisburg,  WV  |Revised| 

Within  a  5-mile  radius  of  the  center  of  the 
Greenbrier  Valley  Airport,  Lewisburg.  WV 
(lat.  37'51'30"  N.,  long.  BCaS'Sg"  W);  within  4 
miles  either  side  of  a  218°  (T)  224°  (M) 
bearing  from  the  BUSHI  LOM.  extending  from 
a  point  8.5  miles  southwest  of  the  LOM  to  the 
5-mile  radius  area.  This  Control  Zone  is 
effective  during  the  speciRc  dates  and  times 
established  in  advance  by  a  Notice  to 
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Airmen.  The  effective  times  will  thereafter  be 
published  in  the  Airport/Facility  Directory. 

$71,181    [Antended] 

2.  Section  71.181  is  amended  as 
follows: 

Lewisburg.  WV  [Revised] 

Within  a  9.5-mile  radius  of  the  center  of  the 
Greenbrier  Valley  Airport  lewisburg,  WV 
(lat.  37'51'30"  N.,  long.  80'23'59"  W.):  within  5 
miles  either  side  of  a  218*  (T)  224*  (M) 
bearing  from  the  BUSHI  LOM.  extending  from 
the  9.5-mile  radius  area  to  11.5  miles 
southwest  of  the  LOM. 

Issued  in  Jamaica.  New  York,  on  December 
5. 1990. 

Gary  W,  Tucker, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  91-556  Filed  l-e-«l:  8:45  am] 

MUMQ  cooc  MIO-IS-H 


14  CFR  Part  97 

[Docket  Na  26415;  AmdL  Na  1442] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  2040Z 
FOR  FURTHER  MFORMATIOM  CONTACT: 
Paul  J.  Best  Flight  Procedures  Standards 
Branch  {AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnmient  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SL\Ps,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


This  amendment  to  part  97  is  effective 
on  the  date  of  pubUcation  and  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directiy 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendmenU  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SL\P8  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SL\P8.  the  TERPS  criteria  were  appUed 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  pubhc  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabhshed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979),  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches.  Standard  instrument 
Incorporation  by  reference.  Issued  in 
Washington,  DC  on  December  21, 1990. 
Thomas  C  Accardi, 

Acting  Director  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
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Iiutrument  Approach  Procedures. 
effective  at  0901  G.M.T.  on  the  dates 
specified,  aa  follows: 

PART97-{AMEMDED1 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.SC.  134a,  1354(a).  1421  and 
1510;  49  U.S.C.  108(g)  (Revised  Pub.  L  97-449, 
Januanr  12,  IMS);  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  S  97,23  VOR,  VOR/ 
DME.  VOR  orTACAN,  and  VOR/DME 
orTACAN;  i  97,25  LOG,  LOC/DME. 
LDA.  LDA/DME.  SDF,  SDF/DME; 
S  97,27  NDR  NDB/DME;  S  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  {  97.31  RADAR  SIAPs: 
S  97.33  RNAV  SIAPs;  and  5  97.35 
COPTER  SIAPs,  identified  as  follows 

Enectiva  Fabnury  7. 1991 
Parmgonkt  AR— Kirk  Field.  NDB  RWY  4 
AiiidtS 

Covii^toa/Cincuuiali,  OK  KY— Greater 

CincinnaU  Intl  NDB  RWY  9R,  Amdl  9 
Covinglon/Cincinnati.  OH,  KY— Greater 

Cinciimali  Intl.  NDB  RWY  18R,  Amdl  14 
Covington/ancinnati,  OH,  KY— Greater 

Cincinnati  Intl,  ILS  RWY  9R,  Amdt.  11 
Covington /Cincinnati.  OH,  KY — Greater 

Cincinnati  InU.  ELS  RWY  18L  Orig 
Covingtoo/Cincianati,  OH.  KY— Greater 

Cincinnati  Intl,  ILS  RWY  18R,  Amdt.  15 
Covington/Cincinnali.  OH,  KY — Greater 

Cincinnati  Intl,  ILS  RWY  27L.  Amdt.  1 1 
Covinj]tan/Cincinnati,  OH,  KY — Greater 

Cincinnati  Intl,  ILS  RWY  36L,  Amdt.  3i 
Covington/Cincinnati,  OH.  KY— Greater 

Cincinnati  Intl,  RADAR-1  Amdt  21 
.Natchitochea,  LA — Natchitoches  Regional 

LOC  RWY  34.  Amdt.  1 
Nalchitocfaaa,  LA — Natchitoches  Regional. 

NDB  RWY  34,  Amdt.  2 
Detroit,  MI — Detroit  Metropolitan  Wayne 

County.  ILS  RWY  3U  Amdt.  13 
Detroit,  MI — Detroit  Metropolitan  Wayne 

County,  ILS  RWY  3R.  Amdt  12 
Detroit.  Ml — Detroit  Metropolitan  Wayne 

County,  ILS  RWY  21L  Amdt  8 
Detroit.  MI — Detroit  Metropolitan  Wayne 

County.  ILS  RWY  27,  Amdt.  8 
Detroit  Ml — Detroit  Metropolitan  Wayne 

County.  NDB  RWY  3C,  Amdl.  12 
Detroit.  MI — Detroit  Metropolitan  Wayne 

County,  NDB  RWY  27,  Amdt.  9 
Philadelphia— MS— Philadelphia  Muni,  NDB 

RWY  la.  Orig. 
Mockaville,  NC— Twin  Lakes.  NDB  RWY  9. 

Amdt  4 
Sidney,  OH— Sidney  Mun.i,  VOR  RWY  22. 

Amdt  10 
Sidney,  OH— Sidney  Muni,  RNAV  RWY  28. 

Amdt.  3 
Clarksville.  TN— Outlaw  Field,  LOC  RWY  35 

Amdt  5 
Cleburne.  TX— Cleburne  Muni,  VOR/DME- 

A.  Amdt  S 
Cleburne,  TX— aebume  Muni,  VOR/DME 

RNAV  RWY  15,  Amdt  1 
Cleburne,  TX— Cleburne  Muni.  VOR/DME 
RNAV  RWY  33,  Amdt.  2 


Harlingen,  TX— Rio  Grande  Valley  IntL  VOR 

RWY  13.  Amdt  11 
Harlingen.  TX— Rio  Grande  Valley  IntL 

VOR/DME  RWY  31.  Amdt  2 
Harlingen.  TX— Rio  Grande  Valley  Intl,  LOC 

BC  RWY  35L  Amdl.  11 
Harlingen,  TX— Rio  Grande  Valley  Intl.  NDB 

RWY  17L  Amdt  4 
Harlingen.  TX— Rio  Grande  Valley  Intl,  NDB 

RWY  17R.  Amdt  10 
HaHingen.  TX— Rio  Grande  Valley  Intl,  ILS 

RWY  17R,  Amdt  10 
Houston,  TX— Weiser  Air  Park.  NDB-A,  Orig 

Effective  January  10, 1991 

Keene,  NH— DUlant-Hopkins.  LOC  RWY  2. 

Ong. 
Keene.  NH— Dillant-Hopkins,  ILS  RWY  2, 

Amdt.  12,  CANCELLED 

Effective  December  18, 1990 

Petersburg.  WV— Grant  County.  LDA/DME- 
B.  Amdt.  1 

Effective  December  17, 1990 

Lompoc.  CA— Lorapoc.  VOR/DME-A  Amdt 

3 
Kahului,  HI— Kahului,  LOC/DME  (BC)  RWY 

20,  Amdt  12 
Kahului,  in— Kahului.  ILS  RWY  2.  Amdt.  21 

Effective  November  17.  1990 

Coid  Bay.  AK— Cold  Bay.  LOC/DME  BC 

RWY  32,  Amdt  6 

(FR  Doc.  91-558  Filed  1-9-91:  8:45  amj 
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14  CFR  Part  97 

I  Docket  No.  26429;  Amdt  No.  1443] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 

Administration  (FAAJ.  DOT. 

action:  Final  rule^ 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 


on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availabihty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination:  1.  FAA  Rules 
Docket,  FAA  Headquarters  Building,  600 
Independence  Avenue,  SW.. 
VVashingtoa  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase:  Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (,'\P.^- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription:  Copies  of  all  SL\Ps. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  2m02. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  BOO 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8260-5,  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  Iheir  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  ot 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  urmecessary.  The 
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provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
.immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  Sl.\Ps,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  Is  not  a  "major 
rule  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Incorporation  by 
reference.  Standard  instrument. 


Issued  in  Washingtoa  DC  on  January  4. 
1991. 
Thomas  C.  Accardl 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  ptirsuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  dates 
specified,  as  follows: 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  134a,  1354(a).  1421  and 
1510;  49  U.&C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1963);  and  14  CFR  11  49(b)12). 

PART  97-1  AMENDED] 

2,  Part  97  is  amended  to  read  as 
follows; 

By  amending:  J  97.23  VOR.  VOR/DME. 
VOR  or  TACAN.  and  VOR/DME  or 
TACAN;  §  97.25  LOC,  LOC/DME.  LD.A.  LDA,' 
DME.  SDF.  SDF/DME:  5  97.27  NDB.  NT)B/ 
DME;  J  97.29  H-S,  ILS/DME.  ISMLS,  MLS. 
MLS/DME.  MLS/RNAV;  S  97.31  RADAR 
SIAPs;  S  97.33  RN.AV  SIAPs:  and  i  97.35 
COPTER  SIAPs.  identified  as  follows: 

Effective  April  4. 1991 

Wiiliamstoa  NC— iMarUn  County.  NT)B  RWY 

21.  Amdt  4 
Bridgeport  TX.  Bridgeport  Muni,  VOR-A. 

Amdt  4 
Midland.  TX— Midland  Airpark.  VOR/DME 

RWY  25.  Amdt  3 
Midland,  TX— Midland  Aupark.  VOR-A. 

Amdt  2 

Effective  March  7. 1991 

Bellefonte,  PA— Bellefonte.  VOR-A.  Orij? 

Effective  February  7, 1991 

La  Grange.  GA-Cailaway.  VOR  RWY  13, 

Amdt  15 
U  Grange,  GA— Callaway.  ILS  RWY  31. 

Amdl.  1 
La  Grange,  GA— Callaway,  RNAV  RWY  31. 

Amdt.  3 
Cla.rksville,  TN-Outlaw  Field,  VOR  RWY  35, 

Amdt  15 
ClarkswUe,  TN— Outlaw  Field,  NT)B  RWY  35 

Amdt.  5 
Fort  Worth,  TX— Fort  Worth  Spinks,  ILS, 

RWY  35,  Ong 
Stephenville,  TX— Clark  Field  Muni.  VOR/ 

DME-A,  Amdt.  3 

Effective  D«cember  13. 1990 
Peachtree  City,  GA— Falcon  Field,  RNAV 
RWY  31,  Amdt  3 

Effective  November  17, 1980 
Cold  Bay,  AK— Cold  Bay.  VOR  RWY  14, 
Amdt  12 

[FR  Doc.  91-559  Filed  1-9-91:  8:45  am] 

BILUNQ  CODE  4I10-1»-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

(ReteaseNo.  SAB89] 

Staff  Accounting  Bulletin  No.  89 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Publication  of  staff  accounting 

bulletin. 


summary:  The  interpretations  in  this 
staff  accounting  bulletin  express  certain 
views  of  the  staff  regarding  the 
application  of  Rules  3-03  and  11-01  of 
Regulation  S-X  and  the  availability  of 
waivers  of  certain  financial  statement 
requirements  with  respect  to  troubled 
financial  institutions  acquired  or  to  be 
acquired  that  are  inquired  to  be 
included  in  filings  with  the  Commission. 

EFFECTIVE  DATE;  January  7, 1991 

FOR  FURTHER  INFORMATION  CONTACT. 

Gregorj'  W.  Norwood,  Office  of  the 
Chief  Accountant  (202-272-2130),  or 
Robert  Bayless,  Division  of  Corporation 
Finance  (202-272-2553),  Securities  and 
Exchange  Commissiort  450  Fifth  Street 
NW..  Washington.  DC  20549 
SUPPLEMENTARY  information:  The 
statements  in  staff  accounting  bulletins 
are  not  rales  or  interpretations  of  the 
Commission  nor  are  they  pubUshed  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  "followed  by  the  Di\'ision 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  securities  laws. 

Dated:  )anuar\  7. 1991 
Marsaiet  H.  McFarland. 
Deputy  Secretary. 

PART  211-4  AMENDED] 

Accordingly,  part  211  of  title  17  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  Staff  Accounung  Bulletin  No. 
89  to  the  table  foimd  in  subpart  B. 

Staff  Accounting  Bulletin  No.  89 

The  staff  hereby  adds  Section  K  to  Topic  1 
of  the  staff  accounting  bulletin  series.  Topic 
1-K  sets  forth  the  administrative  pohcy  of  the 
Division  of  Corporation  Fmance  and  the 
Office  of  the  Chief  Accountant  as  to  the 
application  of  Rules  3-05  and  11-01  of 
Reguiauon  S-X  to  the  requirements  for 
financial  statements  of  troubled  financial 
instininons  acquu^d  or  to  be  acquired  which 
are  required  to  be  included  in  filings  with  the 
Commission 

Topic  1:  Fmandal  Statements 
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K.  Financial  statements  of  acquired 
troubled  financial  institutions. 

Facts:  Federally  insured  depository 
institutions  are  subject  to  regulatory 
oversight  by  vanous  federal  agencies 
i.ncluding  the  Federal  Reserve.  Office  of  the 
Comptroller  of  the  Currency.  Federal  Deposit 
insurance  Corporation  and  OfRce  of  Thnfl 
Supervision.  During  the  1980's.  certain  of 
these  institutions  experienced  signiricant 
financial  difficulties  resulting  in  their 
inability  to  meet  necessary  capital  and  other 
ri»gulatory  requirements.  The  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  was  adopted  to 
address  various  issues  affecting  this  industry. 

Many  troubled  institutions  have  merged 
into  stronger  institutions  or  reduced  the  scale 
cf  their  operations  through  the  sale  of 
branches  and  other  assets  pursuant  to 
recommendations  or  directives  of  the 
regulatory  agencies.  In  other  situations, 
institutions  that  nvere  taken  over  by  or 
operated  under  the  management  of  a  federal 
regulator  have  been  reorganized,  sold  or 
transferred  by  that  federal  agency  to 
financial  and  non-financial  companies. 

A  number  of  registrants  have  acquired,  or 
are  contemplating  acquisition  of,  these 
troubled  financial  institutions.  Complete 
audited  financial  statements  of  the 
institutions  for  the  periods  necessary  to 
comply  fully  with  Rule  5-05  of  Regulation  S- 
X  may  not  be  reasonably  available  in  some 
cases.  Some  troubled  Institutions  have  never 
obtained  an  audit  while  others  have  been 
operated  under  receivership  by  regulator*  for 
a  significant  period  without  audit.  Auditors' 
reports  on  the  financial  statements  of  some  of 
these  acquirees  may  not  satisfy  the 
requirements  of  Rule  2-02  of  Regulation  S-X 
because  they  contain  qualifications  due  to 
audit  scope  limitations  or  disclaim  an 
opinion. 

A  registrant  that  acquires  a  troubled 
financial  institution  for  which  complete 
audited  financial  statements  are  not 
reasonably  available  may  be  precluded  from 
raising  capital  through  a  public  offering  of  ' 
securities  for  up  to  three  years  following  the 
acquisition  because  of  the  tnabihty  to  comply 
with  Rule  J-05. 

Question  1:  Are  there  circumstances  under 
which  the  staff  would  conclude  that  financial 
statements  of  an  acquired  troubled  financial 
institution  are  not  required  by  Rule  3-05? 

Interpretive  Response:  Yes.  In  some  cases, 
financial  statements  will  not  be  required 
because  there  is  not  sufficient  continuity  of 
the  acquired  entity's  operations  prior  to  and 
after  the  acquisition  so  that  disclosure  of 
prior  financial  information  is  material  to  an 
understanding  of  future  operations,  as 
discussed  in  Rule  11-01  of  Regulation  S-X. 
For  example,  such  a  circumstance  may  exist 
in  the  c«se  of  an  acquisition  solely  of  the 
physical  facilities  of  a  banking  branch  with 
assumption  of  the  related  deposits  if  neither 
income-producing  assets  (other  than  treasury 
bills  and  similar  low-risk  investments)  nor 
the  management  responsible  for  its  historical 
investment  and  lending  activities  transfer 
with  the  branch  to  the  registrant.  In  this  and 
other  circumstances  where  the  registrant  can 
persuasively  demonstrate  that  continuity  of 
operations  is  substantially  lacking  and  a 


representation  to  this  effect  is  included  in  the 
filing,  the  staff  will  not  object  to  the  omission 
of  financial  statements.  However,  applicable 
disclosures  specified  by  Industry  Guide  3, 
Article  11  of  Regulation  S-X  (pro  forma 
information),  and  other  information  which  is 
descriptive  of  the  transaction  and  of  the 
assets  acquired  and  liabilities  assumed 
should  be  furnished  to  the  extent  reasonably 
available. 

Question  2:  If  the  acquired  financial 
institution  is  found  to  constitute  a  business 
having  material  continuity  of  operations  after 
the  transaction,  are  there  circumstances  in 
which  the  staff  will  waive  the  requirements 
of  Rule  3-057 

Interpretive  Response:  Yes.  The  staff 
believes  the  circumstances  surrounding  the 
present  restructuring  of  U.S.  depository 
institutions  are  unique.  Accordingly,  the  staW 
has  Identified  situations  in  which  it  will  grant 
a  waiver  of  the  requirements  of  Rule  3-05  of 
Regulation  S-X  to  the  extent  that  audited 
financial  statements  are  not  reasonably 
available. 

For  purposes  of  this  waiver  a  "troubled 
financial  institution"  is  one  which  either 

(a)  Is  in  receivership,  conservatorship  or  is 
otherwise  operating  under  a  similar 
supervisory  agreement  with  a  federal 
financial  regulatory  agency,  or 

(b)  la  controlled  by  a  federal  regulatory 
agency:  or 

(c)  Is  acquired  in  a  federally  assisted 
transaction. 

A  registrant  that  acquires  a  troubled 
financial  institution  that  is  deemed  significant 
pursuant  to  Rule  3-05  may  omit  audited 
financial  statements  of  the  acquired  entity  if 
such  statements  are  not  reasonably  available 
and  the  total  acquired  assets  of  the  troubled 
institution  do  not  exceed  20%  of  the 
registrant's  assets  before  giving  effect  to  the 
acquisition.  The  staff  will  consider  requests 
for  waivers  in  situations  involving  more 
significant  acquisitions  where  federal 
financial  assistance  or  guarantees  are  an 
essential  part  of  the  transaction,  or  where  the 
nature  and  magnitude  of  federal  assistance  is 
so  pervasive  as  to  substantially  reduce  the 
relevance  of  such  information  to  an 
assessment  of  future  operations.  Where 
financial  statements  are  waived,  disclosure 
concerning  the  acquired  business  as  outlined 
in  response  to  Question  3  must  be  furnished. 

Question  3:  Where  historical  financial 
statements  meeting  the  requirements  of  Rule 
3-05  of  Regulation  S-X  are  waived,  what 
financial  statements  and  other  disclosures 
would  the  staff  expect  to  be  provided  in 
filings  with  the  Commission? 

Interpretive  Response:  Where  complete 
audited  historical  financial  statements  of  a 
significant  acquiree  that  is  a  troubled 
financial  institution  are  not  provided,  the 
staff  would  expect  filings  to  include  an 
audited  statement  of  assets  acquired  and 
liabilities  assumed  if  the  acquisition  is  not 
already  reflected  in  the  registrant's  most 
recent  audited  balance  sheet  at  the  time  the 
filing  is  made.  Where  reasonably  available, 
unaudited  statements  of  operations  and  cash 
flows  that  are  prepared  in  accordance  with 
generhlly  accepted  accounting  principles  and 
otherwise  comply  with  Regulation  S-X 
should  be  filed  in  lieu  of  any  audited 


financial  statements  which  are  not  provided 
if  historical  information  may  be  relevant. 

In  all  cases  where  a  registrant  succeeds  to 
assets  and/or  liabilities  of  a  troubled 
financial  institution  which  are  significant  to 
the  registrant  pursuant  to  the  tests  in  Rule  1- 
02(v)  of  Regulation  S-X.  narrative 
descriptions  would  be  required,  quantified  to 
the  extent  practicable,  of  the  anticipated 
effects  of  the  acquisition  on  the  registrant's 
financial  condition  Uquidity,  capital 
resources  and  operating  results.  If  federal 
financial  assistance  (including  any 
commitments,  agreements  or  understandings 
made  with  respect  to  capital,  accounting  or 
other  forebearances)  may  be  material,  the 
limits,  conditions  and  other  variables 
affecting  its  availability  should  be  disclosed, 
along  with  an  analysis  of  its  likely  short  term 
and  long  term  effects  on  cash  flows  and 
reported  results. 

If  the  transaction  will  result  in  the 
recognition  of  any  significant  intangibles  that 
cannot  be  separately  sold,  such  as  goodwill 
or  a  core  deposit  intangible,  the  discussion  of 
the  transaction  should  describe  the  amount  of 
such  intangibles,  the  necessarily  subjective 
nature  of  the  estimation  of  the  life  and  value 
of  such  Intangibles,  and  the  effects  upon 
future  results  of  operations,  liquidity  and 
capital  resources,  including  any 
consequences  if  a  recognized  intangible  will 
be  excluded  from  the  calculation  of  capital 
for  regulatory  purposes. 

The  discussion  of  the  impact  on  future 
operations  should  specifically  address  the 
period  over  which  intangibles  will  be 
amortized  and  the  period  over  which  any 
discounts  on  acquired  assets  will  be  taken 
into  income.  If  amortization  of  intangibles 
*vill  be  over  a  period  which  differs  from  the 
period  over  which  income  from  discounts  on 
acquired  assets  will  be  recognized  (whether 
from  amortization  of  discounts  or  sale  of 
discounted  assets),  disclosure  should  be 
provided  concerning  the  disparate  effects  of 
the  amortization  and  income  recognition  on 
operating  results  for  all  affected  periods. 

Information  specified  by  Industry  Guide  3 
should  be  furnished  to  the  extent  applicable 
and  reasonably  available.  For  the  categories 
identified  in  the  Industry  Guide,  the  registrant 
should  disclose  the  carrying  value  of  loans 
and  investments  acquired,  as  well  as  their 
principal  amount  and  average  contractual 
yield  and  term.  Amounts  of  acquired 
investments,  loans,  or  other  assets  thai  are 
nonaccrual.  past  due  or  restructured,  or  for 
which  other  collectibility  problems  are 
indicated  should  be  disclosed.  Where 
historical  financial  statements  of  the  acquired 
entity  are  furnished,  pro  forma  information 
presented  pursuant  to  Rule  11-02  should  be 
supplemented  as  necessary  with  a  discussion 
of  the  likely  effects  of  any  federal  assistance 
and  changes  in  operations  subsequent  to  the 
acquisition.  To  the  extent  historical  financial 
statements  meeting  all  the  requirements  of 
Rule  3-06  are  not  furnished,  the  filing  should 
Include  an  explanation  of  the  basis  for  their 
omission. 

Question  4:  If  an  audited  statement  of 
assets  acquired  and  liabilities  assumed  is 
required  but  certain  of  the  assets  conveyed  in 
the  transaction  are  subject  to  rights  allowing 
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the  registrant  to  put  the  assets  back  to  the 
seller  upon  completion  of  a  due  diligence 
review,  will  the  staff  grant  an  extension  of 
time  for  filing  the  required  financial 
statement  until  the  put  period  lapses? 

Interpretive  Response:  If  it  is  impracticable 
to  provide  an  audited  statement  at  the  time 
the  Form  ft-K  reporting  the  transaction  is 
filed,  an  extension  of  time  is  available  under 
certain  circumstances.  Specifically,  if  more 
than  25*  of  the  acquired  assets  may  be  put 
and  the  put  period  does  not  exceed  120  dbys. 
the  registrant  should  timely  file  a  statement 
of  assets  acquired  and  liabilities  assumed  on 
an  unaudited  basis  with  full  disclosure  of  the 
terms  and  amounts  of  the  put  arrangement. 
Within  21  days  after  the  put  period  lapses, 
the  registrant  should  furnish  an  audited 
statement  of  assets  acquired  and  liabilities 
assumed  unless  the  effects  of  the  transaction 
are  already  reflected  in  an  audited  balance 
sheet  which  has  been  filed  with  the 
Commission.  However,  until  the  audited 
financial  statement  has  been  filed,  certain 
offerings  under  the  Securities  Act  of  1933 
would  be  prevented,  as  descnbed  in 
Instruction  2  to  Item  7  of  Form  &-K. 

[FR  Doc  91-544  Filed  1-9-91;  8:45  am] 

BiLUNG  COOC  et10-01-N 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  811 
RIN  070''-AA28 

Release,  Dissemination,  and  Sale  of 
Visual  information  Materials 

agency:  Department  of  the  Air  Force. 

DOD. 

ACnON:  Final  rule. 

summary:  The  Department  of  the  Air 
Force  revised  the  regulation  establishing 
policy  on  the  release,  dissemination,  and 
sale  of  Air  Force  visual  information  (VI) 
materials.  It  explains  how  reproductions 
may  be  sold,  distributed,  or  released 
This  revision  updates  terminology, 
functional  addresses  and  information  on 
requesting  visual  material.  The  purpose 
of  this  notice  is  to  inform  the  public  of 
these  changes. 

EFFECTIVE  DATE:  February  11. 1991. 
ADDRESSES:  HQ  USAF/SCV, 
Washington,  DC  20330. 
FOR  FURTHER  INFORMATION  CONTACT 
Ray  Dabney,  HQ  USAF/SCV, 
Washington,  DC  20330.  telephone  (202) 
695-9610. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  published  a 
proposed  rule  in  the  Federal  Register  on 
October  11, 1990,  establishing  policy  on 
the  release,  dissemination,  and  sale  of 
Air  Force  VI  materials  (55  FR  41348).  No 
comments  were  received. 


The  Department  of  the  Air  Force  has 
determined  that  this  regulation  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291.  and  does  not  contain 
reporting  or  recordkeeping  requirements 
under  the  criteria  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

This  certification  is  provided  in 
accordance  with  the  provisions  of  the 
Regulatory  FlexibiUty  Act,  Title  5. 
United  States  Code,  section  605(b). 

It  is  hereby  certified  that  this  final  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  determination  is  made 
based  upon  the  fact  that  the  rale  merely 
recodifies  the  procedural  and  policy 
aspects  of  the  Air  Force  program  for  the 
sale,  distribution  or  release  of 
reproductions  of  Air  Force  visual 
information  materials,  including 
guidance  on  how  such  information  may 
be  requested  and  obtained.  It  imposes 
no  new  requirements,  rights  or  benefits 
on  small  entities  and  will  have  neither 
an  adverse  nor  beneficial  impact  on 
same. 

Patsy ).  Conner, 
A  ir  Force  Federal  Register  Liaison  Officer 

list  of  Subjecto  in  32  CFR  Part  811 

Classified  information.  Motion 
pictures.  Television. 

Therefore,  32  CFR  part  811  is  revised 
to  read  as  follows: 

32  CFR  PART  81 1— RELEASE, 
DISSEMINATION,  AND  SALE  OF 
VISUAL  INFORMATION  MATERIALS 

Sec. 

811.0  Purpose. 

811.1  Exclusions. 

611.2  Terms  explained. 

8113    Agencies  authorized  to  release  VI 

matenals. 
811  4    Policy  on  the  dissemination  and  sale 

of  VI  products. 

811.5  Restrictions  on  the  use  of  government 
VI  records. 

811.6  Procedures  for  requesting  VI 
materials. 

811.7  How  to  collect  fees. 

811.8  Schedule  of  fees. 

811.9  Requests  for  motion  media. 

811.10  Requests  for  still  media. 
Authority:  10  U.S.C.  8013 

§611.0    Purpose. 

This  part  establishes  policy  on  the 
release,  dissemination,  and  sale  of  Air 
Force  visual  information  (VI)  m.aterials 
It  explains  how  reproductions  may  be 
sold,  distributed,  or  released.  It 
implements  32  CFR  part  288 
(Department  of  Defense  (DOD) 
Instruction  7230.7).  DOD  Directive 
4000.19.  DOD  Directive  7290.3-M,  and 
DOD  Directive  5040.2.  ll  is  used  with  32 
CFR  part  806  (AFR  12-30.  Air  Force 


Freedom  of  Information  Act  Program); 
part  812  (AFR  12-32,  Schedule  of  Fees 
for  Copying,  Certifying,  and  Searching 
Records  and  Other  Documentary 
Material);  AFR  177-108  '.  Paying  and 
Collecting  Transactions  at  Base  Level: 
Part  837  (AFR  190-1.  Public  Affairs 
Policies  and  Procedures):  and  AFR  205- 
1,  Information  Security  Program.  It 
applies  to  all  Air  Force  personnel 
including  United  States  Air  Force 
Reserve  and  Air  National  Guard  units 
and  members  The  term  major  command 
(MAjCOM),  when  used  in  this  part, 
includes  separate  operating  agencies 
and  direct  reporting  units. 

§  S1 1.1    Exclusions. 

This  volume  does  not  apply  to: 
(a)  The  sale  of  aerial  reconnaissance 
or  cartographic  type  photography. 
Request  this  photography  from  the 
Defense  Mapping  Agency/ODS,  ATTN: 
DDCP,  Washington.  DC  20315-0020. 

(bl  The  sale  of  completed  productions. 
Send  requests  for  purchase  of  completed 
Air  Force  productions  to  the  National 
Archives  and  Records  Administration, 
National  Audiovisual  Center, 
Information  Office,  8700  Edgeworth 
Drive,  Capitol  Height  MD  20722-3701, 

(c)  VI  materials  made  for  the  Air 
Force  Office  cf  Special  Investigations 
(AFOSI)  for  use  in  an  investigation  or  a 
counterintelligence  report.  Part  806  and 
AFR  124-^,  Requesting  AFOSI 
Investigations  and  Siifeguarding, 
Handling  and  Releasing  Information 
from  AFOSI  Reports,  show  who  may  use 
these  VI  materials. 

(d)  VI  materials  made  for  aircraft  and 
missile  mishap  investigators  for 
investigations  of  Air  Force  aircraft  and 
missile  mishaps  per  AFR  127-4, 
Investigating  and  Reporting  US  Air 
Force  Mishaps.  Part  806  and  AFR  124-4 
show  who  may  use  these  materials. 

§811.2    Terms  expJaJned. 

The  foUownng  definitions  apply  to  this 
part. 

(a)  Release.  The  responsible  Air  Force 
agency  approval  to  disseminate  copies 
of  Air  Force  VI  matenals  to  public 
agencies,  commercial  concerns, 
governments,  and  so  forth.  Air  Force 
agencies  with  releasing  authority  are 
listed  in  5  8114  of  this  part.  Depending 
on  subject  matter,  some  VI  materials 
may  receive  automatic  or  prerelease 
approval. 

(b)  Dissemination.  The  DOD  Records 
Center  distribution  of  VI  materials 
approved  for  release  by  the  authorized 
Air  Force  agency.  VI  materials  may  be 


'  Air  Force  publications  are  available  through 
NTIS.  52*5  Port  Royal  Rtwd.  Springfield.  VA  22161. 
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sold  or  distributed,  with  or  without 
charge,  depending  on  the  circumstances 
listed  in  i  811.5  of  this  part. 

(c)  SaJe.  The  collection  of  money  by 
the  EKDD  records  centers  for  VI  products 
disseminated  to  activities  outside  the 
Federal  Government.  See  S  811-5  of  this 
part  for  determining  when  the  sale  of 
materials  is  warranted. 

(d)  VI  materials.  Normally,  still 
photography,  motion  pictures,  and 
videos  acquired  by  Air  Force 
organizations  as  official  documentation 
of  Air  Force  operations  and  activities, 
and  stored  by  the  DOD  still  and  motion 
media  records  centers. 

§  S1 1.3    Ag*nci««  auttioiizvd  to  r«l«aM  VI 
matartats. 

(a)  According  to  part  837  of  this 
chapter  (APR  190-1),  the  Secretary  of 
the  Air  Force.  Office  of  Public  Affairs 
(SAF/PA),  may  release  VI  materials  to: 

(1)  News  media,  conmiercial 
publications,  or  electronic  mail. 

(2)  Motion  picture  and  television 
entertainment  companies. 

(3)  Industries. 

(4)  Nonprofit  organizations. 

(5)  Agencies  outside  the  Federal 
Government. 

(6)  The  general  public  (not  associated 
with  the  news  media). 

(b)  The  Secretary  of  the  Air  Force, 
Office  of  Legislative  Liaison  (SAF/LL), 
arranges  for  the  release  of  VI  material 
through  SAF/PA  upon  request  from 
members  of  Congress  and  provides  such 
material  for  official  use. 

(c)  The  International  Affairs  Division 
(HQ  USAF/CVAII)  (or,  in  some  cases, 
MAJCOM  Foreign  Disclosure  Office) 
must  authorize  release  of  classified  and 
unclassified  materials  for  use  by  foreign 
governments  and  international 
organizations  or  their  representatives. 

{•11,4    Policy  on  ttw  dissemination  and 
saia  of 'VI  products. 

(a)  Sale  of  VI  materia].  Although 
copies  of  Air  Force  VI  products  may  be 
sold.  Air  Force  policy  prohibits 
competition  with  commercial  industry. 
When  VI  materials  are  sold  outside  the 
Federal  Government,  charges  and  fees 
must  be  assessed  according  to  part  812. 

(b)  Dissemination  of  VJ  material  to 
state  and  local  governments.  Copies  of 
VI  materials  that  meet  the  requirements 
of  this  part  may  be  loaned  or  sold  to 
state  and  local  governments,  or  any  tax 
exempt  organization  under  Title  III  of 
the  1968  Intergovernmental  Cooperation 
Act.  The  requester  must  certify  that  the 
materials  are  not  available  from 
commercial  sources.  The  Air  Force 
Central  Visual  Information  Library 
(AFCVIL),  managed  by  1352d 
Audiovisual  Squadron,  Norton  AFB  CA 


92409-5996,  is  the  central  source  for  loan 
of  current,  completed  Air  Force  VI 
productions. 

(c)  Disseminating  and  selling 
activities.  Dissemination  and  sale  of  Air 
Force  VI  documentation  is  accomplished 
by  the  DOD  Motion  Media  Records 
Center,  operated  by  the  1352d 
Audiovisual  Squadron  (AAVS)  (KL\C), 
Norton  AFB  CA  92409-5996  and  the 
DOD  Still  Media  Records  Center, 
operated  by  the  US  Navy  at  the 
Anacostia  Naval  Station,  Washington, 
DC  20374-1681. 

(d)  Sale  of  original  VI  material. 
Original  VI  material  is  not  for  sale. 
Reproductions  of  the  original  may  be 
sold.  HQ  USAF/SCV  may  authorize  the 
loan  of  copies  or  duplicates  of  original 
material  for  Federal  Government  use. 
SAF/P.A  may  lend  copies  of  original 
material  to  agencies  outside  the  Federal 
Government  and  to  the  public. 

(1)  DOD  VI  records  centers  use  only 
government-owned  VI  material  in 
servicing  approved  requests  for 
dissemination  and  sale.  The  use  of 
nongovernment  VI  material  requires 
written  permission  from  the  owner. 

(2)  Production  of  material  for  sale 
must  not  stop  or  slow  official  Air  Force 
work  or  be  used  to  justify  facility 
expansion  or  additional  manpower. 

(e)  Requests  and  services  exempt 
from  fees.  According  to  part  813,  the 
sources  below  are  exempt  from  paying 
feesSf  funds  are  available  for  producing 
the  material,  production  does  not  impair 
the  mission  of  the  furnishing  agency,  all 
clearances  and  releases  specified  by 
this  part  have  been  obtained,  and  the 
work  can  be  done  during  normal  duty 
hours.  When  requests  cannot  be 
accomplished  within  the  above  criteria, 
fees  must  be  paid  by  the  requester. 

(1)  DOD  and  other  government 
agencies  requesting  VI  materials  for 
official  activities  (DOD  Directive  4000.19 
and  DOD  Directive  5040.2). 

(2)  Members  of  Congress  requesting 
VI  materials  for  use  in  official  activities. 

(3)  VI  records  center  materials  or 
services  furnished  according  to  law  or 
Executive  order. 

(4)  Federal,  state,  territorial,  county, 
or  municipal  goverrmfients,  or  their 
agencies,  for  functions  related  to  or 
furthering  an  Air  Force  or  other  DOD 
objective. 

(5)  Nonprofit  organizations  for 
functions  related  to  public  health, 
education,  or  welfare. 

(6)  Members  of  the  Armed  Forces  in  a 
casualty  status,  their  next  of  kin,  or 
authorized  representative,  when  the 
requested  VI  material  relates  to  the 
member  and  does  not  compromise 
classified  information  or  the  work  of  an 
accident  investigation  board. 


(7)  The  general  public,  to  further  the 
Armed  Forces  recruiting  program  or 
public  understanding  of  the  Armed 
Forces,  when  such  VI  materials  or 
services  are  determined  by  SAF/PA  to 
be  in  the  best  interest  of  the  Air  Force. 

(8)  Incidental  or  occasional  requests 
for  VI  records  center  materials  or 
services  (including  requests  from 
residents  of  foreign  countries)  when  it  is 
determined  that  fees  would  be 
inappropriate.  (For  the  distribution  of  VI 
materials  to  foreign  nations,  see  AFR 
190-1). 

(9)  Legitimate  news  organizations 
working  on  news-related  productions, 
news  documentaries,  or  print  products 
intended  to  inform  the  public  on  Air 
Force  activities. 

§811.5    Restrictions  on  the  use  of 
government  VI  records. 

Activities  sending  materials  to  the 
DOD  VI  records  centers  must  make  sure 
that  any  limitation  on  use  is  noted  on 
the  materials.  The  foUovdng  restrictions 
on  VI  material  disseminated  or  sold 
from  the  records  centers  must  also  be 
observed: 

(a)  Materials  must  not  be  used  to 
endorse  a  commercial  service  or 
product. 

(b)  Rights  to  official  Air  Force  VI 
material  may  not  be  claimed  by  any 
other  government  agency  or  person. 

(c)  The  waiver  of  proprietary  and 
privacy  rights  cannot  be  granted  with 
the  sale  or  release  of  VI  materials  unless 
these  rights  and  the  rights  of  transfer  are 
owmed  by  the  Air  Force. 

(d)  VI  materials  received  from  Air 
Force  contractors  may  be  released, 
disseminated,  or  sold  if  not  identified  as 
proprietary  material  in  the  applicable 
contract. 

(e)  When  provisions  of  formal 
agreements  between  the  Air  Fori,e  and 
other  government  agencies  on  release  of 
VI  materials  differ  from  this  part,  the 
provisions  of  the  formal  agreements 
apply. 

§  8 1 1 .6    Procedures  for  requesting  VI 
materials. 

(a)  Informal  inquiries  may  be  made  to 
the  appropriate  DOD  records  center  on 
VI  materials  available  in  broad  subject 
areas.  Informal  inquiries  are  not  formal 
requests.  Research  of,  or  access  to, 
materials  are  provided  only  in  response 
to  a  formal  request.  Inquiries  regarding 
motion  picture  or  television  materials 
should  be  sent  to  the  DOD  Motion 
Media  Records  Center  (1352  AVS/DO, 
Norton  AFB  CA  92409-5996).  Inquiries 
regarding  still  photo  materials  should  be 
sent  to  the  DOD  Still  Media  Records 
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Center,  ATTN;  Code  SSRC,  Washington, 
DC  20374-1681. 

(b)  Submit  formal  requests  according 
to  55  811.9  and  81110.  When  notified  of 
approval,  the  requester  may 
communicate  directly  with  the  DOD 
Motion  Media  Records  Center  to  select 
materials.  Air  Force  still  photography 
customers  must  contact  the  136l8t  AVS/ 
DOSC,  Andrews  AFB  DC  20334  to  select 
still  photo  materials. 


{811.7    How  to  collect  fees. 

(a)  When  appropriate,  the  Air  Force  or 
DOD  activity  making  the  sale  collects 
the  funds  in  advance.  Exceptions 
include  requirements  where  actual  cost 
cannot  be  determined  until  work  is 
completed.  For  example,  television  and 
motion  picture  services  where  the 
charge  is  by  minute  or  footage. 

(b)  The  fees  due  the  United  States 
must  be  paid  by  cash.  United  States 


Treasury  check,  certified  check, 
cashier's  check,  bank  draft,  or  postal 
money  order. 
§  8 1 1 .8    Schedule  of  fees. 

Fees  are  established  by  DOD  and  are 
as  follows: 

(a)  Still  photography.  Still  pictorial  or 
documentar>'  photographic  prints. 
Unlisted  standard  sizes  of  prints  may  be 
furnished,  if  available,  at  prevailing 
contract  or  activity  rates. 


8'K10"  single  weight  (RC  type)  papof 

1V  x14  •  single  »»«gm  (RC  type)  papef 

16"x20"  single  wetght  (RC  type)  ^apef 

20'x24"  single  wetght  (RC  type)  paper.- 

S'xIO"  single  «»etght  colcx  papef — — .. 

ir  x14'  single  weight  colof  paper — 

16"x20"  single  ¥»etgm  (RC  type)  paper _ 

35mm  cokx  transparency  slide  made  from  cxjiof  negative.. 

35mm  duplicate  from  35mm  slide _ 

Print  mounted  on  16'  x20'  cardtjoard 

Pnnt  mounted  on  20"  x  24'  cardboard 

8"  X 10"  cokx  transparerxaes „__. 

4"  X  5"  cotof  transparencies -.. 

4'x5"  B4W  negative 

70mm  cokx  negative 


■  Unit  pnce  per  unit 

» (First):  16  each  additional 

Note:  DOD  Still  Records  Center 
photographic  services  are  not  normally  done 
in  house  by  DOD.  Charges  for  processing  and 
services  will  be  at  prevailing  contract  or 
commercial  rates  or  at  government  cost 
whichever  is  higher.  All  prices  are  subject  to 
change  without  notice.  Fees  for  copies  of 
photographs  which  are  part  of  a  paUent's 
medical  record  should  be  coordinated  with 
the  Patient  Affairs  Officer  at  the  medical 
treatment  facility. 


(b)  Motion  picture. 


Color 

16mm  wor*  pnnt  (posi- 
tive worV  pnnt  from 
an  onginal  negative. 

1 6mm  reversal  work 
pnnt 

1 6mm  duplicate  nega- 
tive (from  master 
positive). 

16mm  interposittve/in- 
temegative 

16mm  mtemegative 
(from  reversal  origi- 
nal) 

16mm   tat>-to-tab    pnnt- 
ing. 
Black  and  Whrta: 

1 6mm  master  positive 
(fine  grain). 

1 6mm  duplicate  nega- 
trve 


Price  per  foot  contact 


$.20 


.20 


.60 


.85 


.70 


20  +basis  pnce 


.25 


25 


Quanti- 
ty: 


1-9 


Price  per  poot 


10-20 


$4.50 

9.00 

19.00 

30.00 

11.00 

17.00 

35.00 

5.00 

1.00 

8.00 

12.00 

•20.00 

4.50 

2.00 

7.50 


$3.25 

7.00 

15.00 

25  00 

7.50 

9.00 

25.00 

3.50 

.60 

(') 

(') 

(•) 

(*) 

(•) 

(') 


21-50 


$2.50 

5.00 

12.00 

20  00 

350 

650 

14.00 

3.00 

.50 

I') 

(') 

(•) 

(') 

(•) 

I') 


50^ 


$1.75 

4  00 

950 

1500 

300 

5.50 

11.50 

300 

.45 

(') 

(') 

(•) 

(•) 

(') 

(*) 


Pnce  pel  foot  contact 


i6mm   taD-t>tab   print- 
ing 
Miscellaneous: 

Magnetic  tape  dub  from 
16mm  film 

Searching  (first  hour 
mmtmum  then  traction 
thereof) 

16mm  film  to  videotape 
trar«fef 

Videotape  to  videotape 
transfer 


.10  -i-t)asic  pnce 

$65.00 

100.00/25  00 

5  00  per  minute 
5.00  per  miriute 


Note:  Some  motion  picture  services  arc  not 
done  in  house  by  the  DOD.  Charges  for  these 
tj-pes  of  processing  and  services  will  be  at 
prevailing  contract  or  commercial  rates  or  at 
government  cost,  whichever  is  higher  Prices 
are  subject  to  change  without  notice. 

BItXIMG  COOE  »1O-0t-M 


/ 


BEST  COPY  AVAILABLE 
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§811.9   Request  for  motion  media 


R 
I 

L 

I 

A 

•       1      c 

1 

E 

11  the  ttvmtm  is 

aiNlDiateriairei)uestei)a 

Ottn  turmoil 
M  writtat  the 

and  send 
ttw  request  ts 

mciassitied 

cUssitied 

1 

i;e«>  aieoia 

I 

SA(  PA.  Wash  DC 
203;:  64DiS  lor  legional 
rat,or,ai  or  ir'cn.:,cfl3! 
release,  seivc  rf  ;-«  for 
local  release 

2 

the    ger.eiaJ    puWic    mcijdi^g    enlertainmert, 
docor^enla'-f      advertisers      'ndustnal     media 
Bfoducen  rt'tofs  &  milen 

1 

sequence  outline  o1  script  intended  use  of  the  fiim/vioeo. 
type  ol  Mm  slock  needed  (neg.  intemeg  punt  l-t~  video 
lapel,  approi  number  of  }cieen  feet 

SAf  PA,  Wash  DC 
20332  6458 

4 

3P  *!f  fci^.p  Di  c!"*!  '«)c!ii  Goyfrnnwnt  agency 

1 

intended  use  ot  the  lilmvideo  type  stock  needed  (neg 
intemeg  pnnl  3  4"  video  lapel  appron  nunbei  of  screen 
feet.minules 

1352  AVSDO.  "lonor  APB 
CA  92409  5995 

a   fea^m   ucment  contiadw  (to  meet  VI 

'f Liu  loff'erf ,  specified  .n  ledetal  cortract) 

I 

intended  use  ot  the  material,  type  ol  maienai  needed 
(print,  neg  inlefneg.  videol.  required  number  of  prints. 
slides,  negs.  etc ;  a  full  jusfrlicatior  for  access  to 
classified  material  (if  applicable)    * 

USAf    pia"!   rej'eserita 
tive 

ir  Ail  fv  ?  ; jrlrjcioi    '•  "^J  VI  reguiieiT'«iU 

1 

USAf  plant  representa- 
tive 

t 

J    fe'•e'^i    GovennienI    cof.tra:1w    (to   provide 

'atei.ii  to'  3i,t)!ic  release) 

1 

7 

1 

i;SA/  pid-r  (r;  eseiidii.e  (to  provide  mateiial  to 
•!"3e-ai  :-.i  '  >.nt  f-,— ?,  '01  t'-il  IS  specified  in 

I 

1352  AVS-00,  Norton 
AFB.  CA  92409-59% 

;  1 

.jA'  ;;  ^'t  teD'esefitaliwe  (to  pwvide  material  to 
•?•.•'  3i   G  vpirment  coftractot  fof  release  to 

I 

SAT  PA.  1352  AVSDO  IN 
TURN 

1 

i„>A'  p.jrii  rtpri".-rMti«  (to  p'ovide  matenal  to 
i"  A.i  f.:.e  wO':,j  '!x  tut  mas  specilied  m  USAf 
.-onliact) 

> 

AfLClPMK)  1352  AVSDO 
IN  TURN 

10 

fton-fedeial  (kiveiiinsent  agency  (slate,  cowity. 

teir'fjfal  mu.iicipal) 

• 

1 

intended  use  ot  VI  materials,  type  ol  tnm.  video  tape 
slock  needed  (neg.  irterneg,  ptint.  3  4*.  I",  etc )  aoo'Ot 
nuTbei  of  screen  (eetmirutes,  a  cer''*'rafion  I'-at 
leqcested  matenal  cannot  be  procured  reasonably  and 
eipeditwusly  through  normal  business  channels 

SAf.PA.  Wash  K 
20332  5458 

n 

1  \2 

membeis  o1  Congress 

intended  use  ol  VI  prodjcts.  type  ot  liim. video  stock 
needed  (neg.  mterneg.  punt.  3/4"    1"    etc)    app:o» 
number  ol  screen  teet.  lull  |usti1iCi<!ion  for  access  to 
classified  material  (if  applicable) 

SAUL  Wash  DC  20332- 
6468 

foreign  (ovemrnepts,  mleir-ational  organi^atior.s  * 

;*-e'i  'e!)ieser'tjt:v« 

■ 

1 

HO  USAi  CVAII  or 
MAICOM  iif  delegated 
authority) 

13 

foreigr,  iat,o,i3is  »  foreign  irOuslnes  iotnef  than 
'•3-''>«'-|j!we5     ot     toreig"     governments     ot 

TV:- ji  c-»i  jfrr  'ii  V".' 

1 

ICA  oliice  serv'ig  the 
foreign  country  (see  note) 

sa-if  <i  i3 

1 

HO  USAfCVAil  or 
MAJCOM  (it  de'ogated 
authority) 

;  15 

an  Air  foice  activity 

1 

MAICOM  rcrctional  OPR 
coordinated  with  MAJCOM 
VI  Manager  1352  AVSDO 
IN  TURN 

IS 

othef  non-Air  force  aclivities 

1 

intended  use  of  VI  product,  type  of  film  stock/video  tape 
needed  (neg,  ir.temeg,  print.  3;4",  1'  tape  etc ).  appioj 
number  of  screen  teet.  lull  lustitication  tor  access  to 
classified  rr.atenal:  a  statement  descnbing  the  measu'es 
to  be  taken    at  least  equal  to  those  m  DCD  S200  IR  APR 
205-1.  to  safeguard  and  protect  the  matenal  against 
unauthorised  disclosure 

HQ  USAf  SCV  Wash  DC 
20330-5190 

note  '»»n.»V'  or  rr  dii"«  unthm  the  United  Stales  may  be  sent  to  SAf 'PA  Wash  DC  2!J33(^  1000.  lo«  coordinai.on  with  HO  USAf /CVAII  and  ICA  clearance 
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§811.10  Request,B  for  still  media. 


It  the  requester  is 


and  material  requested  Is 


unclassified 


classified 


then  furnish 
inwritrngthe 


news  media 


general  public  (including  entertainment 
documentary  advertisers,  industrial  media 
producers  editors  and  writers) 


other  DOO  or  Federal  Government  agency 


Air  Force  activity 


Federal  Government  contractor  ito  meet  VI 
requirements  specified  in  federal  contract) 


Federal  Government  contractor  (to  provide 
material  tor  public  release)        


Air  Force  contractor  (to  meet  VI  requirements 
specified  in  a  USAF  contract) 


USAF  plant  representative  (to  provide 
material  to  an  Air  Force  contractor  that  is 
specified  in  a  USAF  contract) 


10 


11 


USAf    plant    representative    (to    provide 
matenal  to  a  Federal  Government  contractor 
that  IS  specihed  in  a  federal  contract) 
USAF    plant    representative    (to    provide 
material  to  Federal  Government  contractor 

tor  release  to  public) 

non-Federal    Government    agency    (state 
country,  territorial,  municipal) 


12  members  of  Congress 


13 


14 


foreign        governments,        international 
organizations  or  their  representatives 


foreign  nationals  or  foreign  industries  other 
than  representatives  of  foreign  governments 
or  international  organizations 


ISlsame  as  14 


Air  Force  activity 


non-Air  Force  activity 


and  semi 
the  request  to 


SAF 'PA  Wash  DC  20331  6168  loi  regiona: 
national  or  inteT.a'ior.a'  release  se^ici'^g 
PA  to'  loca  release 


story  outline  or  ad  copy  intended  use  ot  the 
matenal  type  ot  material  needed  ipnnt  neg 
intemeg  etc )  required  number  of  prints 
slides  etc  


SAf  PA  Wash  DC 

20332  6158 


intended  use  of  material  type  of  material 
needed  (print,  neg.  mterneg  etc)  required 
number  ot  prints  slides  .  etc ,  a  full 
lustificatior  for  access  to  classified  material 
(it  applicable) 


000  Stili  Media  Records  Center 
A^N  Code  SSRC 
Ar,acostia  Naval  Station 
WashDC203'l  :6?1 


1361  AVSOOSC 
5997 


Andrews  A>B  DC  20331- 


USAF  plant  reoresentative 


uSAf  D'an  reoreser-ta'ive 


USAF  plant  representative 


AFLCPMK    1361  AVSOOSC,  Andrews  AfB 
DC  20331-5997 
IN  TURN 


1361  AVSOOSC   Andrews  Affi   DC 
5997 


20331- 


SAf  PA,  136 i  AVSOOSC   Arid^ew 

20331-599' 

IN  TURN 


A?B    DC 


intended    use   of    the    materia!    type   of 
matenal  needed  (neg  pnnt  ir'emeg  etc) 
required    number   of    prints,    sudes    etc 
certification  that  requested  ratenai  cannot 
be  procured  reasonably  and  enpedaiousiy 
through  ordinary  business   channels,  full 
justification  tor  access  to  classified  materia 
mtenoed    use   of   the    material    type   of 
material  needed  (print  neg  mte.-neg,  etc ) 
required  number  of  prints  slides  etc    a  full 
lustification  tor  access  tc  classified  tr.aterial 
(i!  applicable) 


SA.fPA  Wash  DC  2033:  6168 


SAf/lL  Wash  DC  20332-6468 


HQ  USAFtVAlt  or  MAJCOM 

authority! 


aeieg5;ed 


ICA  office  serving  the  foreign  counfy  (see 
note),  1361  AVS'OOSC  Arows  A^B  DC 
20331-5997  IN  TURN 


HQ   USAf  CVAl! 
authority) 


MAJCOM  ;•  oeiegated 


intended  use  ot  the  matenal,  type  of 
material  needed  (neg  print,  intemeg  etc ) 
a  full  lustificatioh  for  access  to  c(assified 
material,  a  statement  descnbing  the 
measures  taKen  to  protect  the  matenal 
against  unauthorized  disclosure  'n-uSl  be  at 
least  equal  to  those  m  000  52001- 
RAFR205-1)  


MAJCOM  Functional  OPR  m  coniunction  with 
MA)COM  V!  Manager.  1361  AVSDOSC  IN 
TURN  , 


HQ  USAf  SCV  Was.hDC20330-519C 


I ,,.,-..    ' "   ,„,  ,„  L  -p.  Yiiii-.  DC  20332  6468  tor  coordination  with  HQ  USAf  CVAli  ana  PA  clearance 

Note:  Requests  originating  within  the  United  States  may  be  sent  to  SAf  PA.  Wash  ia,  i:uj..  o  do  u  u^. 


[FR  Doc.  91-565  Filed  1-9-91;  8:45  am] 
WUJNQ  coot  J91(M)t-C 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1152 

Emptoye*  Responsibilities  and 
Conduct 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Final  rule. 


summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  at  its  March  14, 1990  meeting 
adopted  amendments  to  36  CFR  part 
1152:  Employee  Responsibilities  and 
Conduct,  whirh  sets  forth  the  agency's 
ethics  regulat'.ins.  The  amendments 
were  adopted  to  consolidate  the  duties 
of  the  ethirs  officer  under  the  Office  of 
General  Counsel  and  to  comply  with  the 
Financial  reporting  requirements  of 
Office  of  Government  Etl'.ics  and  the 
Office  of  Personnel  Management. 

The  amendments  to  part  1152. 
Employee  Responsibilities  and  Conduct, 
are  being  published  so  that  all  affected 
persons  will  be  fully  informed  about  the 
agency's  ethii:s  regiilations  and 
guidelmes. 

EFFECTIVE  DATE:  November  14. 1990. 
FON  FUfrrHER  INFORMATION  CONTACT: 
James  J.  Raggio,  General  Counsel, 
Architectural  and  Transportation 
Barriers  Compliance  Board.  1111 18lh  St. 
NTW..  suite  501.  Washington.  DC  (202) 
653-7834  (voire  or  TDD). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Executive  Order  11222.  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  adopted  its 
regulations  on  standards  of  ethical 
conduct  for  its  employees  on  September 
7, 1979.  Since  that  time  the  Board  has 
undergone  changes  in  staff  organization 
and  procedures.  It  was  therefore 
necessary  to  revise  the  agency  ethics 
regulations  to  reflect  the  changes  in 
staffing  duties  and  responsibilities.  The 
major  changes  in  the  revised  Employee 
Responsibilities  and  Conduct  are: 

1.  Definitions  for  "Chair"  and  "Federal 
Member "  have  been  added. 

2.  The  Chair  will  designate  the 
agency's  ethics  official  who  will 
coordinate  and  manage  the  ethics 
program. 

3.  The  section  pertaining  to  financial 
interests  was  revised  to  provide  that  (1) 
Certain  interests  which  are  too  remote 
or  too  inconsequential  are  exempted 
from  reporting  requirements;  (2) 
interests  held  by  employees'  relatives 
will  be  included  in  certain  reporting 
requirements;  (3)  financial  reports  filed 
bv  Public  members  shall  contain  a 


listing  of  all  other  employment  and 
financial  interests  in  a  partnership, 
organization  or  entity  which  has  an 
interest  in  obtaining,  or  has  obtained,  a 
grant  or  contract  from  the  Board  or 
which  is  a  party  to  a  complaint  pending 
before  the  Board;  and  (4)  the  Designated 
Agency  Ethics  Official  will  review  the 
financial  statements. 

4.  Appendix  A  which  provided  a  list 
of  positions,  the  incumbents  of  which 
were  required  to  file  financial 
statements  was  deleted.  The  new 
revisions  provide  that  the  Chair  shall 
identify  those  positions  which  are 
subject  to  the  reporting  requirements. 

5.  The  content  of  the  statements  filed 
shall  conform  with  the  Information 
required  by  the  formats  prescribed  by 
the  Federal  Personnel  Manual. 

6.  Financial  statements  and 
supplementary  statements  shall  now  be 
filed  with  the  Designated  Agency  Ethics 
Official  rather  than  the  Executive 
Director 

List  of  Subjects  in  36  CFR  Part  1152 

Conflict  of  interests. 

For  the  reasons  stated  in  the 
preamble,  chapter  XI  of  title  36.  Code  of 
Federal  Regulations,  is  amended  by 
amending  part  1152  as  follows; 

PART  1152— (AMENDED) 

1.  The  Authority  Citation  for  36  CFR 
part  1152  is  revised  to  read  as  follows: 

Authority:  E.0. 12674;  5  CFR  part  735. 

2.  Section  1152.735-102  is  amended  by 
revising  paragraphs  (b)  through  (f)  and 
adding  paragraph  (g)  to  read  as  follows: 

i  1 1 52.735-102    OefUWtkMW. 

•  •  •  •  • 

(b)  Chair  means  the  Chair  of  the 
Architectural  and  Transportation 
Barriers  Compliance  Board. 

(c)  Employee  means  an  officer  or 
.  employee  of  the  Board  but  does  not 

'  include  a  special  Government  employee, 
(dj  Federal  member  means  a  member 
of  the  Board  who  is  the  head  of  a  federal 
agency  or  a  designee  as  specified  in  29 
U.S.C.  792(a)(1)(B). 

(e)  Person  means  an  individual,  a 
corporation,  a  company,  an  association, 
a  firm,  a  partnership,  a  society,  a  joint 
stock  company,  or  any  other 
organization  or  institution. 

(f)  Public  member  means  a  member  of 
the  Board  appointed  by  the  President 
from  among  members  of  the  general 
public 

(g)  Special  Government  employee 
means  a  "special  Government 
employee,"  as  defined  in  section  202  of 
title  18  of  the  United  States  Code,  that 
is,  one  appointed  or  employed  to  serve. 


with  or  without  compensation,  for  not 
more  than  130  days  during  any  period  of 
365  days  on  a  full-time  or  intermittent 
basis. 

3.  Section  1152.735-103  is  revised  to 
read  as  follows: 

§11SZ735-103    Designated  AB«ncy  Ettilc* 
OtflctaL 

(a)  The  Chair  shall  designate  in 
writing  an  agency  ethics  official  and  an 
alternate  agency  ethics  official  to  serve 
in  an  acting  capacity  in  the  absence  of 
the  primary  Designated  Agency  Ethics 
Official. 

(b)  The  Designated  Agency  Ethics 
Official  shall  coordinate  and  manage  the 
agency's  ethics  program,  including: 

(1)  Serving  as  liaison  with  the  Office 
of  Government  Ethics; 

(2)  Reviewing  financial  disclosure 
reports; 

(3)  Conducting  ethics  education  and 
training  programs; 

(4)  Monitoring  administrative  actions 
and  sanctions;  and 

(5)  Providing  counsel  and  guidance  on 
matters  relating  to  ethical  conduct  to 
employees  seeking  advice  on  questions 
of  conflicts  of  interest  and  other  matters 
covered  by  this  part. 

(c)  The  Designated  Agency  Ethics 
Official  may  delegate  any  of  the  duties 
in  paragraph  (b)  of  this  section  to  a 
deputy  agency  ethics  official. 

{1152.735-104    (Removed] 

4.  Section  1152.735-104  is  removed. 

{1152.735-105    [Redesignsted  as 
{  1152.735-104] 

5.  Section  1152.735-105  is  redesignated 
as  new  S  1152.735-104  and  amended  by 
removing  paragraph  (b)  and  concluding 
text  and  by  removing  the  designation  at 
the  beginning  of  paragraph  (a). 

{1152.735-203    [Amended] 

6.  Section  1152.735-203(c)  is  amended 
by  inserting  the  words  "or  Office  of 
Government  Ethics"  after  the  words 
"Office  of  Personnel  Management"  in 
the  first  sentence  and  by  changing  the 
word  "Chairperson"  to  "Chair"  in  the 
second  sentence. 

{1152.735-204    (Amended] 

7.  Section  1152,73^-204  ie  revised  to 
read  as  follows; 

{  1 1 52.735-204    Financial  Interests. 

(a)  An  employee  shall  not  have  a 
direct  or  indirect  financial  interest  thai 
conflicts  substantially,  or  appears  to 
conflict  substantially,  with  his/her 
Government  duties  and  responsibilities 

(b)  An  employee  shall  not  engage  in. 
directly  or  indirectly,  a  financial 
transaction  as  a  result  of  or  primarily 
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relying  on,  informatian  obtained  through 
his/her  Gaveminent  empioyment. 

(c)  This  section  does  not  preclude  an 
employee  from  having  a  financial 
interest  or  engaging  in  financial 
transactions  to  the  same  extent  as  a 
private  citizen  not  employed  by  the 
Government  so  long  as  it  is  not 
prohibited  by  law.  Executive  Order. 
Office  of  Personnel  Management  or 
Office  of  Government  Ethics  regulations, 
or  this  part. 

(d)  The  following  financial  or 
economic  interests  described  below  are 
hereby  exempted  from  the  prohibition  of 
18  U.S.C.  208(a)  as  being  too  remote  or 
too  inconsequential  to  aflect  the 
integrity  of  an  employee's  services  in  a 
matter;  The  stock,  bond  or  policy 
holdings  of  an  employee  in  a  mutual 
fund,  investment  company,  bank  or 
insurance  company  which  owtis  an 
interest  in  an  entity  involved  in  the 
matter,  provided  that  in  the  case  of  a 
mutual  fund,  investment  company  or 
bank  the  fair  value  of  such  stock  or 
bond  holding  does  not  exceed  1  percent 
of  the  value  of  the  reported  assets  of  the 
mutual  fund,  investment  company,  or 
bank. 

8.  New  S  1152.735-209  is  added  to 
read  as  follows: 

§  1 1 5r738-20i    General  conduct 
prejudicial  to  the  GovemmenL 

An  employee  shall  not  engage  in 
criminal,  infamous,  dishonest,  immoral, 
or  notoriously  disgraceful  conduct,  or 
other  conduct  prejudicial  to  the 
Government 

9.  Section  1152.735-210  is  amended  by 
revising  paragraph  (c)  to  read  as 
folhnYs;  the  introductory  text  of  the 
section  is  repubhshed. 

§  1 1  S3.735-2 1 0    Miscellaneous  statutory 
provisions. 

Each  employee  shall  acquaint 
himself/herself  with  each  statute  that 
relates  to  his/her  ethical  and  other 
conduct  as  an  employee  of  the  Board 
and  of  the  Government.  The  attention  of 
each  enrployee  Is  directed  to  the 
following  statutory  provisions; 
«        «        •        *        • 

(c)  The  prohibition  against  lobbying 
with  apprj^ated  funds  (18  U.S.C.  1913). 

la  The  following  sections  in  part  1152 
are  redesignated  as  set  forth  in  the  table 
below: 


OWsKSon 

N«ws8Ctien 

1152.736-406 

1152.736-407 

1152-73S-4<W 

1142.736-40t 

1152  736-408 

1152.736-410 

1152  735-409 

1152.735-411 

T1H.735-rfO 

1 152.735-4 1? 

1152.735-411 

1152  735-413 

OWseckoM 


1 152.736-401 
1152  736-402 
T  192.735-403 
1152  736-404 


N«w  section 


1152.735-402 
1152  735-403 
1152/736-404 
1152  736-406 


11.  New  S  1152.736-401  is  added  to 
read  as  follows; 

{  1152.735-401    Reiflewlnfl  etatements  end 
reporting  conflicts  ef  hiteiest 

(a)  Financial  statements  of  all 
employees  shall  be  filed  with  the 
Designated  Agency  Ethics  Official.  The 
Desi^ated  Agency  Ethics  Official  shall 
review  statements  of  employment  and 
financial  interests  submitted  under  this 
part. 

(b)  When  a  statement  submitted  under 
this  part  or  information  from  other 
sources  indicates  a  confhct  between  the 
interests  of  an  employee  or  special 
Government  employee  and  the 
performance  of  his/her  service  for  the 
Government,  the  employee,  or  special 
Government  employee  concerned  shall 
be  provided  an  opportunity  to  explain 
the  conflict  or  appearance  of  conflict. 

(c)  When  after  explanation  by  the 
employee  or  special  Government 
employee  involved,  the  conflict  or 
appearance  of  conflict  is  not  resolved  by 
the  Designated  Agency  Ethics  Official 
the  information  concerning  the  confhct 
or  appearance  of  conflict  shaD  be 
reported  to  the  Chair  for  appropriate 
administrative  action. 

(d)  When  after  consideration  of  the 
explanation  of  the  employee  or  special 
Government  employee,  the  Chair 
decides  that  remedial  action  is  required, 
he/she  shall  take  immediate  action  to 
end  the  conflicts  or  appearance  of 
conflicts  of  interest. 

(e)  Remedial  action,  wtiettier 
disciplinary  or  otherwise,  shall  be 
effected  in  accordance  with  any 
applicable  laws.  Executive  orders  and 
regulatioiK  and  may  include,  but  is  not 
limited  to: 

(1)  Changes  in  assigned  duties; 

(2)  Divestment  by  the  employee  or 
special  Government  employee  of  his/her 
conflicting  interest 

(3)  Disciplinary  action;  or 

(4)  Disqualification  for  a  particular 
assignment. 

12.  Newly  designated  i  1152.735-402 
is  revised  to  read  as  follows: 

§1152.735-402    En^lojfees  resi*»d  to 
submH  statemeMls, 

Except  as  provided  in  9  1152.735-404. 
the  folkrwrng  categories  of  empJoyees 
shall  submi4  statements  of  employment 
and  financial  interest: 


(a)  Employees  classified  at  GS-1  i  or 
above  who  are  m  poeituM  identified  by 
the  Chatf  at  positions  the  incumbents  of 
which  are  responsibie  for  making  a 
Government  decisioo  or  taking  a 
Government  action  in  regard  to: 

(1)  Contracting  or  procurement; 

(2)  Administering  or  monitoring  granU 
or  subsidies; 

(3)  Regulating  or  auditing  private  or 
other  non-Federal  enterprise;  or 

(4)  Other  activities  where  the  decision 
or  action  has  an  economic  impact  on  the 
interest  of  any  non-Federal  enterprise. 

fb)  Empbj'ees  classified  at  CS-13  or 
above  who  are  in  positions  which  the 
Chair  has  detennnT>d  have  duties  and 
responsibilities  which  require  the 
incumbent  to  report  employment  and 
financial  interests  in  order  to  avoid 
involvement  In  a  possible  conflicts-of- 
interests  situation  and  carry  out  the 
purpose  of  law.  Fjcecutive  order.  Office 
of  Personnel  Management  and  Office  of 
Government  Ethics  regulations  and  this 
part. 

(c)  Employees  classified  below  GS-1 3 
who  are  in  positions  which  otherwise 
meet  the  criteria  in  paragraph  (b)  or  (c) 
of  this  section.  These  po6iti(xis  have 
been  approved  by  the  Chair  and  the 
Office  of  Government  Ethics  as 
exceptions  that  are  essential  to  protect 
the  integrity  of  the  Government  and 
avoid  employees  involvement  in  a 
possible  confiict-of-interest  situaUon. 

13.  Newly  designated  i  1152.735-404 
is  revised  to  read  as  follows; 

§  1 1 62735-404    Erepioyees  not  required  to 
sutHnIt  statements 

(a)  Employees  in  positions  that  meet 
the  criteria  in  {  1152J'3S-402(b)  may  be 
excluded  from  the  reporting  requirement 
when  the  Chair  dctennines  that; 

(1)  The  duties  of  a  position  are  such 
that  the  likelihood  of  the  incumbent's 
involvement  in  a  conflict-of-interest 
situation  is  remote; 

(2)  The  duties  of  a  position  are  at  such 
a  level  of  responsibility  that  the 
submission  of  a  »t»t«ment  of 
employment  mad  financial  interests  is 
not  necessary  because  of  the  degree  of 
supervision  and  review  over  the 
incumbent  or  the  inconsequential  effect 
on  the  mdegnty  of  the  Govenunent 

(3)  The  Mse  of  an  alternative 
procedure  approved  by  the  Board  is 
adequate  to  pre%ent  possible  conflicts  of 
interest. 

(b)  Federal  members  and  the 
Designated  Agency  Ethics  Official  are 
subject  to  separate  reporting 
requirements  voder  tlie  Ethics  in 
Government  Act  of  f97t.  Public  Uw  95- 
521.  The  Designated  Agency  Ethics 
Official  shall  obtain  and  review  a  copy 
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of  the  Rnancial  statement  filed  by 
Federal  members  with  their  respective 
agency.  The  Office  of  Government 
Ethics  will  review  the  financial 
statement  filed  by  the  Designated 
Agency  Ethics  Official. 

14.  Newly  designated  S  1152.735-406 
is  revised  to  read  as  follows: 

S  11S2.735-406    T)nM  and  ptee«  for 
Mjbmtsalon  of  wnptoyvM'  statonMnt 

An  employee  required  to  submit  a 
statement  of  employment  and  financial 
interest  pursuant  to  S  1152.735-402  shall 
submit  that  statement  to  the  Designated 
Agency  Ethics  Official  not  later  than: 

(a)  Ninety  days  after  the  effective  date 
of  this  part  if  employed  on  or  before  that 
effective  date;  or 

(b)  Thirty  days  after  his/her  entrance 
on  duty,  but  not  earlier  than  90  days 
after  the  effective  date,  if  appointed 
after  that  effective  date. 

15.  Newly  designated  S  1152.735-407 
is  amended  by  revising  paragraph  (a)  to 
read  as  follows: 

S  1 1S2.735-407    Supplonwntary  ttatwnont 

(a]  Changes  in,  or  additions  to.  the 
information  contained  in  an  employee's 
statement  shall  b«  reported  to  the 
Designated  Agency  Ethics  Official  in  a 
supplementary  statement  as  of  May  15 
each  year.  If  no  changes  or  additions 
occur,  a  negative  report  is  required. 
«        •        •        t        • 

16.  New  i  1152.735-405  is  added  to 
read  as  follows: 

{1152.735-405    Contont  of  ttatamonts. 

A  statement  of  employment  and 
financial  interest  required  pursuant  to 
this  subpart  shall  contain,  at  a  minimum. 
the  Information  required  by  the  formats 
prescribed  by  the  Office  of  Personnel 
Management  in  the  Federal  Personnel 
Manual. 

17.  New  S  1152.735-408  is  added  to 
read  as  follows: 

S11S2.73S-4M    IntOTMts  of  wnployMS' 

The  interest  of  a  spouse,  minor  child, 
or  other  member  of  an  employees 
immediate  household  is  considered  to 
be  an  interest  of  the  employee.  For  the 
purpose  of  this  section,  "member  of  an 
employee's  immediate  household " 
means  those  blood  relations  who  are 
residents  of  the  employees  household. 

18.  Newly  designated  S  1152.735-411 
is  revised  to  read  as  follows: 

§1152.735-411    ConfMontlailty  of 
wnploytoi'  stitocTMfits. 

(a]  Each  statement  of  employment  and 
financial  interest,  and  each 
supplementary  statement,  shall  be  kept 
confidential. 


(b)  The  Designated  Agency  Ethics 
Official  is  responsible  for  maintaining 
the  statements  in  confidence  and  shall 
not  allow  access  to,  or  allow 
information  to  be  disclosed  from,  a 
statement  except  to  carry  out  the 
purpose  of  this  part. 

(c)  Information  from  a  statemi-nt  may 
not  be  disclosed  except  as  the  Office  of 
Government  Ethics  or  the  Chair  may 
determine  for  good  cause  shown. 

19.  Newly  designated  §  1152.735-413 
is  revised  to  read  as  follows: 

§  1 152.735-413    Sptctfic  provisions  for 
Pubtic  mombars  and  spoclal  Qovemment 
•mptoyooa. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  Public  member 
and  special  Government  employee  shall 
submit  to  the  Designated  Agency  Ethics 
Official  for  review  and  custody  a 
statement  of  employment  and  financial 
interest  which  shall  contain  a  listing  of 
all— 

(1)  Other  employment;  and 

(2)  Financial  interests  in  a 
partnership,  organization  or  entity 
which  have  an  interest  in  obtaining,  or 
has  obtained,  a  grant  or  contract  from 
the  Board  or  which  is  a  party  to  a 
complaint  pending  before  the  Board. 

(b)  The  provisions  of  5§  1152.735-409 
through  1152.735-412  are  applicable  to  a 
Public  member  and  special  Government 
employee  who  is  required  to  file  a 
statement. 

(c)  The  Chair  or  his/her  designee  may 
waive  the  provisions  of  this  section  for 
the  submission  of  a  statement  in  the 
case  of  a  special  Government  employee 
who  is  not  a  consultant  or  an  expert 
when  the  Board  finds  that  the  duties  of 
the  position  held  by  that  special 
Government  employee  are  of  a  nature 
and  at  such  level  or  responsibility  that 
the  submission  of  the  statement  by  the 
incumbent  is  not  necessary  to  protect 
the  integrity  of  the  Government.  For  the 
purpose  of  this  paragraph,  "consultant" 
and  "expert"  have  the  meanings  given 
those  terms  by  chapter  304  of  the 
Federal  Personnel  Manual,  but  do  not 
include; 

(1)  A  physician,  dentist,  or  allied 
medical  specialist  whose  services  are 
procured  to  provide  care  and  service  to 
patients;  or 

(2)  A  veterinarian  whose  services  are 
procured  to  provide  care  and  service  to 
animals. 

(3]  A  specialist  appointed  for 
intermittent  confidential  intelligence 
consultation  of  brief  duration. 

(d)  A  statement  of  employment  and 
financial  interest  required  to  be 
submitted  under  this  section  shall  be 
submitted  not  later  than  the  time  of 
employment  of  the  special  Government 


employee.  Each  Public  member  and 
special  Government  employee  shall 
keep  his/her  statement  current 
throughout  his/her  employment  with  the 
Board  by  the  submission  of 
supplementary  statements  to  be  filed  no 
later  than  May  15th  of  each  year.  If  no 
changes  or  additions  occur,  a  negative 
report  is  required. 

Appendix  A — [Removed] 

20.  Appendix  A  to  part  1152  is 
removed. 
William  H.  McCabe, 

Chair,  Architectural  and  Transportation. 

Barriers  Compliance  Board. 

[PR  Doc.  91-427  Filed  1-9-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  67 

[CGD  89-008] 

RIN2115-AD30 

Documentation  of  Vessels; 
Recordation  of  Instruments 

agency:  Coast  Guard,  DOT. 
action:  Adoption  of  interim  rule  as 
final.  ^ 

summary:  On  October  12. 1989.  the 
Coast  Guard  published  an  interim  rule 
in  the  Federal  Register  (54  FR  41835)  to 
implement  those  portions  of  Public  Law 
100-710  which  amended  and  codified 
the  Ship  Mortgage  Act  of  1920.  That 
legislation  made  substantive  changes  to 
the  laws  governing  the  recordation  of 
instruments.  The  interim  rule 
implemented  those  portions  of  the  law 
which  were  unequivocal,  and  provided 
for  uniform  application  of  the  law  by  the 
Coast  Guard's  'Vessel  Documentation 
Offices.  This  rulemaking  action  adopts 
the  interim  rule  as  final  with  changes. 
EFFECTIVE  DATE:  January  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Thomas  L  Willis,  Chief,  Vessel 
Documentation  Branch,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection, 
(202)  267-1492.  Normal  office  hours  are 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
November  23, 1988,  Congress  enacted 
Public  Law  100-710  ("the  Act")  which 
amended  and  codified  the  Ship 
Mortgage  Act  of  1920  into  46  U.S.C. 
chapter  313.  The  Act  introduced 
significant  changes  which  were  at 
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variance  with  the  former  law  and  vvith 
the  Coast  Guard  regulations  then  in 
effect.  In  order  to  reduce  uncertainty, 
and  to  implement  those  portions  of  the 
law  which  were  both  unequivocal  and 
effective  immediately,  the  Coast  Guard 
published  an  interim  final  rule  (IFR)  on 
October  12. 1989  (54  FR  41835).  The 
comment  period  for  the  IFR  closed  on 
December  11, 1989.  A  total  of  sixteen 
comments  were  received. 

Drafting  Information 

The  principal  authors  of  this 
regulation  are  Mr.  Thomas-L.  Willis, 
Project  Manager,  and  Lieutenant 
Commander  Don  M.  Wr>'e.  Project 
Counsel,  Office  of  Chief  Counsel. 

Discussion  of  Comments  and  Changes 

Thirteen  comments  concerning  the  IFR 
were  received  during  the  comment 
period.  Three  additional  comments  were 
received  after  ttw  close  of  the  comment 
period,  but  were  considered.  Comments 
were  received  from  vessel 
documentation  ser\ices,  a  bank,  a  State 
departnenl  of  commerce  and  economic 
development  and  two  attorneys.  None 
of  the  comments  stated  or  implied 
support  or  objection  to  the  rule  in  toto. 
All  of  the  comments  took  exception  to 
certain  aspects  of  the  IFR. 

An  erroneous  cross  reference  in 
§  67.25-3(b)  has  been  corrected. 

Two  comments  expressed  concern 
with  §  67.23-fl(a).  which  makes 
Certificates  of  Documentation  subject  to 
deletion  from  the  roll  of  documented 
vessels,  but  not  necessarily  invalid, 
upon  the  occurrence  of  certain  events. 
The  change  was  intentional.  However, 
an  amendment  to  8  67.23-0(c)  made  in 
response  to  another  comment  has 
permitted  a  return  to  the  language  of  the 
regulation  in  effect  prior  to  the  IFR. 

Two  comments  noted  that  §§  67.23- 
9(c)  and  67.2»-ll(c)  provide  that  a 
Certificate  of  Dociimentation  which  has 
become  invalid  because  of  a 
requirement  for  surrender  or 
cancellation  nonetheless  remains  valid 
for  the  purposes  of  48  U.S.C.  chapter  313, 
among  ortier  things.  The  comments 
contended  that  the  Act  provides  for  the 
continuing  validity  of  an  otherwise 
invalid  Certificate  of  Documentation 
only  for  instruments  filed  or  recorded 
before  the  date  of  invalidation  and  for 
assignments  after  that  date,  and  not  for 
all  purposes  under  chapter  313. 
However,  as  the  comments  note,  the  Act 
authorizes  the  Secretary  of 
Transportation  to  specify  other  laws  for 
which  purposes  the  Certificate  of 
Documentation  remains  valid.  The 
Coast  Guard  agree*  that  including  all 
purposes  of  chapter  313  is  inappropriate 
and.  therefore,  has  Umited  the  purposes 


for  which  an  otherwise  invalid 
Certificate  of  Documentation  remains 
valid  to  instruments  filed  or  recorded 
before  the  date  of  invalidation. 
assignments  filed  or  recorded  after  that 
date,  and  notices  of  claim  of  lien  filed  or 
recorded  after  that  date.  This  last 
pravTSTon  is  to  preclude  vessel  owners 
from  avoiding  filing  and  recordation  of 
notices  of  claim  of  lien  by  the  simple 
expedient  of  permitting  the  endorsement 
on  the  Certificate  of  Documentation  to 
expire  or  stating  that  they  elect  to 
discontinue  documentation. 

Two  comments  correctly  noted  that 
the  list  of  instruments  eligible  for  filing 
and  recording  in  §  67.29-1  failed  to 
include  subordination  agreements.  That 
defect  has  been  corrected. 

Two  comments  noted  that  paragraphs 
(a),  (c).  and  (d)  of  §  67.29-3  all  provide 
an  exemption  from  the  requirement  for 
Maritime  Administration  approval  of  a 
transfer  to  a  non-citizen  as  defined  in 
section  2  of  the  Merchant  Marine  Act  of 
1920  (46  U.S.C  App.  802]  ("Section  2") 
for  a  vessel  that  has  been  operated  only 
as  a  fishing  vessel,  fish  processing 
vessel,  fish  tender  vessel,  or  recreational 
vessel,  but  questioned  why  guidance  is 
not  provided  for  determining  whether  a 
vessel  qualifies  for  the  exemption.  The 
Coast  Guard  defers  to  the  Maritime 
Administration  in  interpreting  the 
requirements  of  Section  2.  Therefore,  a 
note  has  been  added  following  \  67.29-3 
advising  persons  seeking  such 
interpretations  to  contact  that  agency. 

The  thirteen  comments  received 
during  the  comment  period  objected  to 
the  rules  dealing  with  disposition  of 
instruments  deemed  ineligible  for  fihng 
and  recordation.  At  least  one  comment 
stated  that  disposition  of  non-recordable 
instruments  was  not  mandated  by  the 
Act.  but  discretionary  in  nature. 
Disposition  of  instruments,  while  itself 
not  mandated  by  sUtute,  is  an  integral 
part  of  termination  of  the  filing,  which 
was  mandated.  Therefore,  treatment  of 
termination  is  incomplete  without 
including  disposition  of  instruments  not 
recordable. 

Section  67J29-17(bMl)-(3)  of  Lhe  IFR 
states  that  unrecorded  bills  of  sale  will 
be  returned  to  the  vessel  owner, 
unrecorded  mortgages  to  the  mortgagee, 
and  unrecorded  notices  of  claim  of  lien 
to  the  lien  clairaant.  Those  comment* 
requesting  a  change  suggested  that  the 
instruments  should  be  returned  to 
whomever  sabmitted  the  instruments, 
particularly  where  an  agent  acts  on 
behalf  of  an  interested  party.  The 
comments  argued  that  returning  the 
instruments  to  the  agent  wonld  help 
avoid  a  loss  of  the  instruments  and 
would  provide  for  an  orderly 


replacement  of  the  instruments  if 
necessarj'. 

The  Coast  Guard's  intent  was  to 
comply  with  46  U.S.C.  31321(c)  which 
requires  notice  to  the  parties  at  interest 
when  an  instrument  is  unrecordable 
because  a  vessel  cannot  be  documented 
The  Coast  Guard  also  intends  to  treat 
any  other  unrecordable  instrument  in 
the  same  raaixner.  Section  313211c] 
provides  for  90  days  notice  prior  to 
termination  of  the  filing.  Under  the 
terms  of  the  law.  the  Coast  Guard  is 
required  to  send  that  notice  to  the 
parties  at  interest  In  response  to  the 
comments,  the  Coast  Guard  will,  as  an 
administrative  practice,  send  notice  to 
the  agent  for  the  person  submitting  an 
instrument  as  well.  staUng  why  the 
instrument  cannot  be  recorded  No 
instrument  wlU  be  returned  until  90  days 
after  i»licc  was  given.  The  Coast  Guard 
considers  90  days  to  be  saffident  time 
for  the  agent  or  the  interested  party  to 
rectify  any  remedwble  problem. 

Where  the  Coast  Guard  has  been 
provided  an  original  wntmg  froju  an 
interested  party  which  apecifically 
identifies  the  instrument  and  which 
specifically  states  that  return  of  the 
instrument  to  the  agent  wili  be  deemed 
to  be  a  return  of  tlie  mstnimenl  to  the 
party,  the  instrument  wriU  be  returned  to 
the  agent.  la  past  situations  where  an 
agent  failed  to  comroanicate  with 
interested  parties  when  part  of  the 
paperwork  was  inconrplete  or  otherwise 
deficient  mortgagees  have  erroneously 
believed  that  then  hen  was  perfected  or 
that  the  Coast  Guard  was  dilatory  m 
executing  its  duties  to  record  the 
instrument.  For  clarity  in  this  matter, 
§  67.29-17  has  been  amended  to  reflect 
the  process  whereby  agents  wii!  be 
notified  along  with  interested  parties. 

Two  comiTients  noted  an  inadvertent 
omission  in  i  67.33-l(a),  which  should 
have  stated  that  the  cntena  of  subpart 
6".29  must  be  met  That  omission  has 
been  corrected. 

Two  comments  noted  that  |  67  33-6{b) 
retained  the  requirement  to  state  the 
individual  interest  of  the  mortgageels) 
even  though  the  preamble  indicated  that 
this  provision  was  dropTf>ed.  The  reason 
for  this  discrepancy  was  a  typographical 
error  in  the  preamble,  which  should 
have  stated  that  the  requirement  to  state 
the  individual  Interest  of  the 
mortgagorfs)  had  been  eliminated 
Therefore,  the  language  in  5  67.33-5[b) 
vras  correct. 

Tvro  comments  noted  that  there  are 
four  pro\'istons  of  subpart  67.33  stating 
required  recitations  for  chattel 
mortgages  being  assigned  (§  67.33-11). 
assumed  f§  67.33-17).  amended  (5  67.33- 
23],  or  subordinated  (5  67.33-29).  The 
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recitations  required  in  each  are 
identical,  but  the  language  used  in 
S  67.33-11  is  somewhat  different.  In 
order  to  avoid  confusion  and  the 
introduction  of  uncertainty,  S  67.33-11 
has  been  amended  to  conform  to  the 
other  provisions.  Paragraph  (c)  of 
{  67.39-9  has  been  similarly  amended 
for  clarity. 

Two  of  the  comments  noted  that 
subparts  67.35  and  67.37  had  been 
reversed.  This  change  was  intentional  in 
order  to  provide  for  a  more  orderly  flow 
in  the  regulations. 

Two  comments  pointed  out  that 
SS  67.35-3  and  67.35-9  prohibit  the  filing 
and  recordation  of  a  preferred  mortgage 
or  instruments  supplemental  to  a 
preferred  mortgage  when  the  mortgagee 
does  not  meet  the  eligibility  criteria  set 
forth  in  t  67.35-3.  The  comments 
correctly  note  that  this  would  preclude 
filing  and  recordation  of  preferred 
mortgages  held  by  non-citizens  covering 
fishing  industry  vessels  or  recreational 
vessels.  Precluding  the  filing  and 
recordation  of  preferred  mortgages  held 
by  non-citizens  was  not  intended.  The 
final  rule  has  been  amended  to  allow 
filing  and  recordation  of  such 
instruments. 

Two  of  the  comments  noted  that  the 
wording  In  S  67.37-5  had  been  changed 
to  require  that  a  Notice  of  Claim  of  Lien 
recite  the  "date  on  which  the  lien  was 
estabhshed;"  whereas  the  earlier 
regulation  required  recitation  of  the 
"date  on  which  the  lien  arose."  The 
comments  suggested  that  this  change 
would  appear  to  require  the  lien 
claimant  to  undertake  some  affirmative 
act  in  order  to  establish  the  lien,  despite 
the  fact  that  maritime  hens  generally 
arise  by  operation  of  law  without  any 
requirement  for  the  claimant  to  record 
or  perfect  the  claim.  Although  the  Coast 
Guard  does  not  necessarily  agree  that 
this  change  of  wording  reflects  a 
substantive  change,  the  final  rule  has 
been  amended  by  returning  to  the 
previous  wording  to  reduce  uncertainty. 

In  response  to  two  comments, 
$S  67,39-1  and  67.39-3  have  been 
amended  to  clearly  include  the  means 
by  which  encimibrances  which  have 
been  filed  but  not  recorded  may  be 
removed  from  the  record  of  the  vessel. 

Three  additional  comments  were 
received  after  the  close  of  the  public 
comment  period.  Each  comment  was 
reviewed.  Two  raised  only  issues  which 
were  expressed  in  timely  comments 
already  considered.  The  third  requested 
that  the  Coast  Guard  define  address  for 
mortgagees  in  a  particular  fashion.  The 
IFR  allows  sufficient  leeway  to  permit  a 
party  at  interest  to  an  instrument  to  use 
any  bona  fide  address.  Therefore,  the 
Coast  Guard  has  decided  that  regulation 


as  published  in  the  IFR  should  be 
retained. 


October  12, 1989,  is  adopted  as  a  final 
rule  with  the  following  changes: 


Regulatory  Evaluation 

The  Coast  Guard  considers  these 
regulations  to  be  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  This  regulation 
merely  clarifies  the  Coast  Guard 
interpretation  of  the  statutory 
requirements  of  Public  Law  100-710. 
Therefore,  the  economic  impact  of  this 
regulation  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary. 

Small  Entities 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  minimal. 
Although  a  substantial  number  of  small 
entities  are  involved  in  vessel 
operations  within  the  scope  of  this 
regulation,  the  new  provisions  simplify 
the  requirements  for  compliance  and 
reduce  the  probability  that  an 
instrument  submitted  for  filing  and 
recordation  will  be  rejected.  Therefore, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601e<  seq.)  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  order  12612  and  has 
determined  that  this  rulemaking  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  occordance  with 
section  2-B-2.  of  Commandant 
Instruction  M16475.1B.  This  rulemaking 
merely  implements  statutory  changes  to 
the  Ship  Mortgage  Act.  1920.  The  rules 
are  administrative  and  procedural  in 
nature  and  clearly  have  no 
environmental  impact.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  included  in  the 
rulemaking  docket. 

List  of  Subjects  in  46  CFR  Part  67 

Vessels. 

Accordingly,  the  interim  rule 
amending  part  67  of  chapter  1,  title  46  of 
the  Code  of  Federal  Regulations  which 
was  published  at  54  FR  41835  on 


PART  67-DOCUMENTATION  OF 
VESSELS 

1.  The  authority  citation  for  part  67  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  42  U.S.C.  9118:  46 
U.S.C.  2103,  2107;  46  U.S.C.  App.  841a,  878;  49 
use.  322:  49  CFR  1.48. 

2.  Section  67.23-3  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

i  67.23-3    Requirement  for  eurrender. 

•  *        *        •        • 

(b)  A  Certificate  of  Documentation 
remains  valid  for  the  purposes  of 
subpart  67,35  only,  but  is  subject  to 
surrender  when  the  vessel  to  which  the 
Certificate  is  issued  is  covered  by  a 
preferred  mortgage  outstanding  of 
record  and  a  requirement  for  surrender 
arises  under  paragraph  (a)  of  this 
section. 

•  •        •        •        * 

3.  Section  67.23-9  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (c)  to  read  as  follows: 

§  67.23-9    Requirement  for  deletion. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  Certificate  of 
Documentation  issued  to  a  vessel  is 
invalid  and  the  vessel  is  subject  to 
deletion  from  the  roll  of  documented 
vessels  when:  *  *  * 

•  •        «        •        * 

(c)  A  Certificate  of  Documentation 
issued  to  a  vessel  which  is  the  subject  of 
an  outstanding  mortgage  recorded  in 
accordance  with  subpart  67.33  or  67.35 
of  this  part  remains  valid  for  the 
purposes  of: 

(1)  Chapter  313,  title  46  U.S.C.  for  an 
instrument  filed  or  recorded  before  the 
date  of  invalidation  and  an  assignment 
after  that  date; 

(2)  Filing  and  recordation  of  a  notice 
of  claim  of  hen  in  accordance  with  the 
provisions  of  subpart  67.37  of  this  part; 

(3)  Sections  9  and  37(b)  of  the 
Shipping  Act,  1916  (46  U.S.C.  app.  808, 
835(b));  and 

(4)  Section  902  of  the  Merchant 
Marine  Act.  1936  (46  U.S.C.  app.  1242). 

•  •        *        •        • 

4.  Section  67.23-11  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  67.23- 1 1    Requirement  for  cancellation. 

•  •        •        •        • 

(c)  A  Certificate  of  Documentation 
issued  to  a  vessel  which  is  the  subject  of 
an  outstanding  mortgage  recorded  in 
accordance  with  subpart  67.33  or  67.35 
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of  this  part  remains  valid  for  the 
purposes  of: 

(1)  Chapter  313,  title  46  U.S.C.  for  an 
instrument  filed  or  recorded  before  the 
date  of  invalidation  and  an  assignment 
after  that  date; 

(2)  Filing  and  recordation  of  a  notice 
of  claim  of  Hen  in  accordance  with  the 
provisions  of  subpart  67.37  of  this  part; 

(3)  Sections  9  and  37(b)  of  the 
Shipping  Act,  1916  (46  U.S.C.  app.  808, 
835(b));  and 

(4)  Section  902  of  tbp  Mprrhant 
Marine  Act,  1936  (46  U.S.C.  app.  1242). 
Such  a  Certificate  may,  however,  be 
subject  to  surrender  to  correct  the  error 
which  would  normally  give  rise  to 
cancellation. 

•  *        *        •       • 

5.  Section  67.29-1  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  67.29-1    InstrumenU  eliglt>le  for  filing 
and  recordation. 
***** 

(c)  Chattel  mortgages,  and 
assignments,  supplements,  amendments, 
subordinations,  satisfactions,  and 
releases  thereof; 

(d)  Preferred  mortgages,  and 
assignments,  supplements,  amendments, 
subordinations,  satisfactions,  and 
releases  thereof;  and 
***** 

6.  Section  67.29-3  is  amended  by 
adding  a  Note  after  paragraph  (e)  to 
read  as  follows: 

§  67.29-3    Restrtetlons  on  filing  and 
recordatloa 

*  •        *        •        • 

Note:  Paragraphs  67.29-3  (a),  (c),  and  (d)  of 
this  section  provide  for  exemption  from  the 
requirement  for  consent  of  the  Maritime 
Administration  for  transfer  of  certain  vessels 
to  a  non-citizen  as  denned  in  section  2  of  the 
Merchant  Marine  Act  of  1920.  Because 
Interpretation  of  section  2  is  within  the 
jurisdiction  of  the  Maritime  Administration, 
guidance  should  be  sought  from  that  agency 
to  determine  whether  a  vessel  qualifies  for 
the  exemption. 

7.  Section  67.29-17  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraph  (c)  to  read  as  follows: 

§67.29-17    Termination  of  filing  and 
diapoaitlon  of  Instrumentt. 
***** 

(b)  Upon  a  determination  that  a  filing 
is  subject  to  termination,  written  notice 
detailing  the  reasons  the  filing  is  subject 
to  termination  will  be  sent  to  the 
following  per8on(s)  and  any  agent 
known  to  be  acting  on  behalf  of: 

(1)  The  applicant  for  documentation,  if 
a  biU  of  sale,  instnmient  in  the  nature  of 
a  bill  of  sale,  or  a  deed  of  gift; 


(2)  The  mortgagee  or  assignee,  if  a 
mortgage  or  assignment  or  amendment 
thereof,  or 

(3)  The  claimant,  if  a  notice  of  claim  of 
lien. 

(c)  If  the  rea8on(s)  which  subject  the 
filing  to  termination  remain  uncorrected 
for  a  period  of  90  days  after  the  notice 
described  in  paragraph  (b)  of  this 
section,  the  instrument  will  be  returned 
to  either: 

(1)  The  apphcant  for  documentation,  if 
a  bill  of  sale,  instrument  in  the  nature  of 
a  bill  of  sale,  or  a  deed  of  gift; 

(2)  The  mortgagee  or  assignee,  if  a 
mortgage  or  assignment  or  amendment 
thereof; 

(3)  The  claimant,  if  a  notice  of  claim  of 
hen;  or 

(4)  An  agent  for  the  appropriate  party, 
provided  that  the  agent  has  filed  with 
the  Coast  Guard  an  original  writing 
signed  by  that  party  stating  that  the 
instrument  may  be  returned  to  the  agent. 

8.  Section  87.33-1  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 

S  67.33-1    General  requlrementa. 

(a)  A  chattel  mortgage  presented  for 
filing  and  recordation  must  meet  all  the 
requirements  of  subpart  67.29  of  this 
part  and  S  S  67.33-3  and  67.33-6  of  this 
subpart. 

•  «        •        *        * 

9.  Section  67.33-11  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

9  67.33-1 1    Required  recltatlona  for 
assignments  of  cfuttel  mortgages. 

*  *        •        •        • 

(c)  Information  which  clearly 
identifies  the  mortgage  being  assigned. 
Such  information  will  normally  consist 
of  the  book  and  page  where  that 
mortgage  is  recorded,  and  the  date  and 
time  of  recordation.  If  recording 
information  caimot  be  provided  because 
the  assignment  is  presented  prior  to 
recordation  of  the  mortgage,  the 
instrument  must  recite  the  amount  of  the 
mortgage  and  other  such  information  as 
to  clearly  identify  the  mortgage  being 
assigned 

10.  Section  67.35-3  is  revised  to  read 
as  follows: 

S  67.35-3    Restrictions  on  filing  and 
recordation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  Instrument  which 
meets  the  requirements  of  S  67.35-1  of 
this  subpart  is  not  eligible  for  filing  and 
recordation  if  the  mortgagee  is  not: 

(1)  A  State; 

(2)  The  United  States  Government; 


(3)  A  federally  insured  depository 
institution,  unless  disapproved  by  the 
Secretary; 

(4)  An  indi\-idual  who  is  a  citizen  of 
the  United  States; 

(5)  A  person  qualifying  as  a  citizen  of 
the  United  States  as  defined  in  46  U.S.C. 
app.  802;  or 

(6)  A  person  approved  by  the 
Secretary. 

(b)  The  restriction  imposed  in 
paragraph  (a)  of  this  section  does  not 
apply  to  an  instrument  conveying  an 
interest  in  a  vessel  that  has  been 
operated  only  as  a  fishing  vessel,  fish 
processing  vessel,  or  fisn  tender  vessel 
(as  defined  in  46  U.S.C.  2101),  or  a  vessel 
that  has  been  operated  only  for 
recreation. 

Note:  Disapproval  of  a  federally  insured 
depository  institution  as  a  preferred 
mortgagee  under  {  67  35-3(c1  of  this  subpart, 
and  approval  of  a  person  as  a  preferred 
mortgagee  under  {  67.35-3!f)  of  this  subpart  is 
determined  by  the  ManUme  Administration 
pursuant  to  regulations  in  46  CFR  part  221. 

11.  Section  67.35-9  is  revised  to  read 
as  follows: 

S  67.35-9    Restrictions  on  fOing  and 
recordation. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  sectioa  an  assignment, 
amendment  or  supplement  to  a 
preferred  mortgage  is  not  eligible  for 
filing  and  recordation  if  it  results  in  a 
mortgage  interest  being  held  by  a  person 
that  does  not  meet  the  criteria  of 

S  67.35-3  of  this  subpart. 

(b)  The  restriction  imposed  in 
paragraph  (a)  of  this  section  does  not 
apply  to  an  instrument  conveying  an 
interest  in  a  vessel  that  has  been 
operated  only  as  a  fishing  vessel  fish 
processing  vessel,  or  fish  tender  vessel 
(as  defined  in  46  U.S.C.  2101),  or  a  vessel 
that  has  been  operated  only  for 
recreation. 

12.  Section  67.37-5  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows; 

S  67.37-5    Rsquired  recitations. 
*        •        •        •        • 

(c)  The  date  on  which  the  lien  arose; 

and 

.        •        *        •        • 

13.  Section  67.39-1  is  revised  to  read 
as  follows: 

S  67.39-1    Qeneral  requirements. 

The  filing  of  a  chattel  mortgage,  notice 
of  claim  of  hen,  or  preferred  mortgage 
against  a  vessel  may  be  terminated,  and 
a  chattel  mortgage,  notice  of  claim  of 
hen.  or  preferred  mortgage  recorded 
against  a  vessel  may  be  removed  from 
that  record  by  the  filing  of. 
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(a)  A  coun  order,  affidavit,  or 
Declaration  of  Forfeiture  described  in 
§  67.39-3  of  this  subpart:  or 

(b)  A  recordable  sa'.isfactior.  or 
release  instrament  described  in 
15  67.39-5  th.'ough  67.3S>-9  of  this 
subpart. 

14.  Soclion  67.39-3  is  amended  by 
revising  the  introductory'  text  to  read  as 
fnilo'AS; 

;  67.39-3     R«quir*ment  for  rvtnoval  of 
encuint>nHK«s  by  court  order,  affkJavtt,  or 
D«ctaxation  of  ForfvHurv. 

The  filing  of  enci;rnbran(  ps  fiesmbed 
m  §  67  39-i  of  this  subpfirt  is 
terminatpd,  and  those  err-.imhrances 
recorded  are  remove.)  fri5m  the  record 
upon  filing  of: 

»  •  •  •  • 

15.  Section  67.39-9  is  amended  by 
rfvising  para(?raph  (r!  lo  r^ad  as 
follows: 

$  67.39-9    RequirMi  recitations  (or 
lnstru(n«nt«  evidencing  sjtts  faction  or 
rei«as«. 

(c)  infiirrr.dtion  which  clearly 
identifies  the  mortgage  or  claim  being 
s-Tiisfied  or  released.  Such  inforrnatlnn 
v.ill  normally  consist  of  the  book  and 
pase  and  date  where  that  n^ortgage  is 
recorded,  and  the  date  and  time  of 
rocordaiion.  If  the  recording  information 
r  innot  be  provided  because  the 
.s.itisfaction  or  release  is  being 
submitted  prior  to  reccrda'ion  of  the 
nvirig.'ige  or  claim,  the  instrument  must 
r<'(.ite  the  amo'int  of  the  mor;g;:ge  or 
claim  and  other  such  information  as  to 

I  It.-ariy  identify  the  encumbrance  being 
s.itisfied  or  released. 

Dat.-1:  DfCf-rrber  10,  li»yO. 
0  H  Whittrn, 

Ccptcin.  US  Cvcs:  Guard,  Acting  Chief. 
C>^fice  of  Mar  re  Merchant  Security  and 
Hn  virowv.cntcl  Protection 
[FR  Doc  91-»J:  Filed  1-9-a;:  3:45  am) 
BIU.ING  COOE  4lt0-1«-«l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

ICC  DochBt  No.  90-368  FCC  90-4151 

Miscellaneous  Rules  Relating  to 
Common  Carriers 

AGENCY:  Federal  Communications 

ComnniSiun. 
action:  F.nal  order. 


SUMMARV:  The  Commission  leilMtated 
its  Open  Network  Architecture  {ONA) 
obiig-iticns  for  the  Bell  Operating 
Companies  and  the  American  Telephone 


and  Telegraph  Company  (ATST), 
decided  to  permit  ATAT  to  provide 
enh:inced  services  on  an  integrated 
basis  pursuant  to  nonstructural 
safeguards,  and  reaffirmed  the 
Computer  III  decisions  relating  to 
Network  Channel  Terminating 
Equipment  The  Commission  took  this 
action  in  light  of  a  recent  court  decision 
that  vacated  and  remanded  three 
Commission  decisions  in  the  Computer 
III  proceeding.  The  intended  effect  of 
this  action  is  to  reinstate  the  Computer 
III  decisions  that  were  not  challenged  by 
t!'c  cci.'rt. 
EFFECTIVE  DATE:  January  31. 1991. 

FOB  FURTHER  INFORMATION  CONTACT: 
Peg^y  Re.'.ZLl,  r;;l;cy  and  I^rugruiU 
Plaruiing  Division.  Common  Carrier 
Bureau  (202)  632^1047. 

Summary  of  Report  and  Order 

1.  On  June  6, 1990.  the  United  Stales 
Court  of  Appeals  for  the  Ninth  Circuit 
vacated  and  remanded  three 
Commission  decisions  in  the  Computer 
III  proceeding.  In  response  to  the  Court's 
decision,  on  August  6, 1990,  the 
Commission  issued  a  Notice  of  Proposed 
Rulemaking  (55  FR  34032.  Aug.  21. 1990) 
in  this  proceeding  to  consider  reinstating 
certain  Computer  III  decisions  that  were 
not  challenged  in  the  briefs  before  the 
Court  The  Notice  proposed  to:  (1) 
Reinstate  Open  Network  Architecture 
(ONA)  obligat-lons  on  the  Bell  Operating 
Companies  (BOCs)  and  the  .American 
Telephone  and  Telegraph  Company 
(AT&T);  (2)  permit  AT&T  to  provide 
enhanced  services  on  an  integrated 
basis  pursuant  to  the  nonstructural 
safeguards  adopted  in  Computer  III;  and 
(3)  reinstate  certain  Computer  III 
decisions  regarding  Network  Channel 
Terminating  Equipment  (NCTE).  The 
Commission  adopted  the  proposals 
recommended  in  the  Notice. 

2.  The  Commission  determined  that 
reinstatement  of  ONA.  as  it  has  been 
detailed  in  the  Computer  III  and  ON.A 
orders,  will  serve  the  public  interest. 
The  Commission  also  concluded  that  the 
BOCs  are  required  to  implement  ONA 
regardless  of  the  ultimate  decision  on 
appropriate  safeguards  for  BOC 
provision  of  enhanced  services.  A  major 
goal  of  ONA  is  to  increase  opportunities 
for  enhanced  8er\'ice  providers  to  use 
the  BOCs'  regulated  markets  for  their 
present  services  and  develop  new 
offerings  as  well.  The  Commission 
determined  that  although  ONA  will 

5  :rve  as  an  important  nonstructural 
safeguard  against  anticompetitive 
conduct  by  the  BOCs,  ONA  also  has 
independent  value  and  should  be 
implemented  by  the  BOCs.  The 
Commission  determined  that  ONA  has 


been  developed  in  a  meticulous  fashion 
over  the  past  five  years  and  that  the 
pubhc  will  be  best  served  if  the  BOCs 
proceed  expeditiously  to  implement 
their  ONA  plans,  according  to  the 
schedule  establ:sh<-d  in  the  ONA  orders 
155  FR  27468  and  55  FR  27467.  July  3. 
19vHJl  In  addition,  the  Commission 
concluded  that  the  Court  did  not  require 
the  Commission  to  reconsider  the 
fundamental  direction  of  ON'.A. 

3.  The  Commission  also  permitted 
ATST  to  provide  collocated  and 

none oHoc.itcd  enhanced  services  on  an 
integrated  basis  pursuant  to  the 
nonslnir'iural  safeguards  established  in 
Computer  HI.  Comp'iter  111  established 
different  safeguards  fcr  ATStT  and  the 
BOCs  in  the  provision  of  enhanced 
senices  bei  ause  AT&T  faces 
signinc;intly  greater  competition  \n  the 
provision  of  irterexchange  services  th  in 
do  the  BOCs  in  the  provision  of  lor.d 
access  services.  The  Commission 
deterniint'd  that  permitting  AT&T  to 
provide  enhanced  services  pursuant  to 
nonstructural  safeguards  is  consistent 
with  the  Court's  decision,  and  will 
further  the  public  interest 

4.  Finally,  the  Commission  reinstated 
the  Computer  III  decisions  regarding 
Network  Ch.innc!  Terminating 
Equipment  (.\CTF.].  Computer  111 
perm.it'ed  cirriers  to  provide,  as  part  if 
a  tanfled  offeri.'ig,  such  equipment  on 
customers'  premises  to  support  functions 
necrss.iry  t  j  perform  loopback  tests 
from  the  dem.arcation  point.  Computer 
III  also  limited  the  "multiplexer 
exception"  to  the  provision  of  existing 
equipment  provided  under  that 
exception,  iind  to  updated  or  improveif 
versions  of  such  equipment.  Computer 
III  also  provided  that  carriers  could  file 
waiver  re<.;uest8,  on  a  case-by-case 
basis,  to  permit  the  offering  of  other 
NOTE  functions  on  a  regulated  basis  As 
thcoe  decisions  were  not  ch.illcnged 
before  the  Ninth  Circuit,  and  continue  to 
be  in  il;e  public  interest,  the  Commission 
reinstated  the  Computer  III  decisions 
relating  lo  NCTE. 

Ordering  Clauses 

1.  Accordingly,  //  is  ordered.  That  the 
policies  and  requirements  set  forth 
herein  a.'^  adopted,  effective  January  31. 
1991. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 
Secretaiy. 

[FR  Doc  91-497  Filed  l-*-ffl;  &45  am]  ' 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  552 

[APD  2800.12A,  CHGE  18] 

General  Service*  Administration 
Acquisition  Regulation;  Restriction  on 
Advertising  Clause 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  Chapter  5  (APD  2800.12A),  is 
amended  to  revise  the  clause  in  section 
552.203-70,  Restriction  on  Advertising, 
by  adding  a  reference  to  the  White 
House  and  the  Executive  Office  of  the 
President  regarding  referring  to  GSA 
contracts  in  commercial  advertising  or 
similar  promotions  in  a  manner  that 
would  imply  that  the  product  or  service 
provided  is  endorsed  or  preferred  by 
any  element  of  the  Federal  Government; 
and  to  revise  sections  553.370-434, 
553.370-3501  and  553.370-3504  to 
illustrate  the  latest  editions  of  GSA 
Form  434,  Bid  Sample  Sheet,  GSA  Form 
3501,  Solicitation  Provisions  (Sealed  Bid) 
and  GSA  Form  3504,  Service  Contract 
Clauses.  GSA  Forms  are  not  published 
in  this  document  and  do  not  appear  in 
the  Code  of  Federal  Regulations.  Copies 
may  be  obtained  from  the  Director  of  the 
Office  of  GSA  Acquisition  Policy  (VP). 
18th  and  F  Streets  NW.  Washington,  DC 
20405. 


EFFECTIVE  DATE:  January  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Joyner,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 
SUPPt^MENTARY  INFORMATION: 

A.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
October  19, 1990  (GSAR  Notice  5-307,  55 
FR  42416).  No  public  comments  were 
received.  Comments  received  from 
various  GSA  offices  have  been 
considered  and  where  appropriate 
incorporated  in  the  final  rule. 

B.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

The  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  because  the  clause  simply  adds 
a  reference  to  the  White  House  and 
Executive  Office  of  the  President  in 
order  to  clarify  that  they  are  considered 
to  be  part  of  the  Federal  Government. 

D.  Paperworic  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  0MB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.l 


List  of  Subjects  in  48  CFR  Part  552 

Government  procurement 

PART  552— (AMENDED] 

1.  The  authority  citation  for  48  CFR 
part  552  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c) 

2.  Section  552.203-70  is  revised  lo  rear" 
as  follows: 

§  552.205-70    Reatriction  on  Advartiainfl. 

As  prescribed  in  503.570-2,  insert  the 
following  clause: 

Restriction  on  Advertising  (DEC  1990) 

The  Contractor  shall  not  refer  to  this 
contract  in  commercial  advertising  or  similar 
promotions  in  such  a  manner  as  to  state  or 
imply  that  the  product  or  service  provided  is 
endorsed  or  preferred  b>  '.he  White  House, 
the  Executive  Office  of  she  President,  or  any 
other  element  of  the  Federal  Government,  or 
is  considered  by  these  entities  to  be  supenor 
to  other  products  or  services  Any 
advertisement  by  the  Contractor,  including 
price-off  coupons,  that  refers  to  a  military 
resale  activity  shall  contain  the  following 
statement:  "This  advertisement  is  neither 
paid  for  nor  sponsored  in  whole  or  in  part, 
by  any  element  of  the  United  Stales 
Government." 
(End  of  clause] 

Dated:  December  28. 1990. 
A.E  Ronkovich. 

Acting  Associate  Administrator  for 
.Acquisition  Policy- 
[FR  Doc  91-570  Filed  1-9-91:  8:45  am] 

BiUJNQ  COOC  M30-«f-M 


Proposed  Rules 


Federal  Register 

Vol.  58,  No.  7 

Thursday.  January  10,  1991 


TtM  MClkin  o<  ttw  FEOERAl.  REGISTER 
contains  notices  to  t^e  public  o<  tbe 
proposed  issuance  of  rules  and 
regulations.  The  purpose  o*  these  notices 
is  to  give  Interssted  persons  an 
opportunity  to  participate  in  ttw  rule 
maMng  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  THE  TREASURY 
Offic*  of  Thrift  Supervision 

12  CFR  Pwt  567 

[No.  91-141 
RIN  15S»-AA01 

Ragutotory  Capital:  IntarMt  Rata  RIaii 
Componant;  Amandmant  to  Notica  of 
PuMK  Haaiifig 

AaiNCV:  Office  of  Thrift  Supervision. 

Treasury. 

ACnOM:  Notice  of  public  hearing: 

amendment. 

summary:  On  December  31. 1990,  the 
Office  of  Thrift  Supervision  ("OTS") 
published  a  notice  of  public  hearings  to 
be  held  on  the  issues  set  forth  in  its 
notice  of  proposed  rulemaking  entitled 
"Regulatory  Capital:  Interest  Rate  Risk 
Component".  Docket  No.  90-4001.  55  FR 
63571  (December  31, 1900). 

The  OTS  has  determined  that  the  time 
period  designated  for  submitting  written 
requests  to  participate  in  the  hearings  is 
insufficient  and  that  the  deadline  for 
submitting  such  requests  should  be 
extended  until  January  22. 1991. 
DATIS:  The  public  hearings  will  be  held 
on  January  31, 1991,  and  February  14. 
1991,  from  9  a.m.  until  5  p.m. 
AOORESSCS:  Requests  to  participate  in 
these  public  hearings  must  be  in  writing 
and  must  be  sent  to:  Director, 
Information  Services  Division.  Office  of 
Communications,  1700  G  Street  NW.. 
Washington,  DC  20552.  with  a  copy  to 
Gerald  Hinkle,  Capital  Markets  Analyst, 
at  the  above  address.  Written  requests 
may  also  be  hand  delivered  to  the  same 
address.  Requests  must  be  received  no 
later  than  12  noon  on  January  22, 1991. 

Hearing  locations:  On  January  31. 
199t,  hearings  will  be  held  at  the  Office 
of  Thrift  Supervision,  Second  Floor 
Amphitheater.  1700  G  Street  NW., 
Washington,  DC  20552.  On  February  14, 
1991,  hearings  will  be  held  at  the  OTS 
San  Francisco,  5flO  California  Street, 
floor  10,  San  Francisco,  California  94104. 


POn  FUftTHER  INFOAMATIOM  CONTACT: 

Gerald  Hinkle,  Capital  Markets  Analyst, 
(202)  906-5774;  Mary  H.  Gottlieb, 
Paralegal  Specialist,  (202)  906-7135, 
Regulations  and  Legislation  Division, 
Office  of  Chief  Counsel,  Office  of  Thrift 
Supervision.  1700  G  Street  NW.. 
Washington,  DC  20552. 
SUPPt^MENTARY  IMFORMATIOMt  The 
preamble  portion  of  the  notice  of  public 
hearing  specified  that  persons  wishing 
to  participate  in  such  hearings  must 
send  a  written  request  to  participate  no 
later  than  5  p.m.  on  January  11, 1991. 

The  OTS  has  determined  that 
additional  time  should  be  afforded 
potential  participants  and.  therefore,  is 
hereby  extending  the  deadline  to  12 
noon  on  January  22. 1991. 

Dated:  January  7, 1991. 

By  the  Office  of  Thrift  Supervision, 
TuBctiiy  Ryan, 
Director. 
[FR  Doc.  91-619  Filed  1-9-91;  8:45  am| 
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DEPARTMEMT  OF  TRANSPORTATION 
Fadaral  Aviation  Administration 
14  CFR  Ch.  I 

(Summary  Notice  No.  Pn-91-2) 

Patitlon  (or  Rulamaking;  Summary  of 
Patitiona  Racalvad;  Dispositions  of 
Patitions  Issuad 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  and  participation 
in.  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  Inclusion  or  omission  of 
Information  in  the  summary  is  intended 


to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  January  30. 1991. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules 
Docket  (AGG-10),  Petition  Docket  No. 

.  800  Independence 

Avenue,  SW.,  Washington,  DC  20591. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3132. 
FOR  FURTHER  INFORMATWN  CONTACT 

Ida  Klepper,  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9688. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  fi  11.27  of  part 
11  of  the  Federal  Aviation  Regtilations 
(14  CFR  part  11). 

Issued  in  Washington.  DC  on  January  7, 
1991. 

Danise  Donahue  Hall, 

Manager,  Program  Management  Staff,  Offt^^ 
of  the  Chief  Counsel. 

Petitions  for  Rulomaldng 

Docket  No.:  26427. 

Petitioner:  Aircraft  Owners  and  Pilots 
Association.  Experimental  Aircraft 
Association.  Montana  Aeronautics 
Board.  Montana  Chapter  of 
International  99'8,  Montana  Flying 
Farmers  and  Ranchers  Association,  and 
the  Montana  Pilots  Association. 

Regulations  Affected:  14  CFR 
91.215(b)(5)(ii). 

Description  of  Petition:  To  amend 
5  91.215(b)(5)(ii)  to  delay  the 
transponder  equipage  date  for  Billings, 
Montana,  for  the  requirement  for 
transponders  with  Mode  C  capability 
until  the  airspace  reclassification  rule  is 
finalized. 

Petitioner's  Reason  for  the  Request: 
The  petitioners  believe  that  the  airspace 
reclassification  final  r   e  will  probably 
eliminate  the  current  reqtiirements  that 
are  scheduled  to  go  into  effect  on 
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December  30, 199a  Also,  virtually,  all  of 
the  aircraft  (99.9  percent)  using  the 
airspace  located  at  Billings  are 
communicating  with  the  controllers, 
providing  them  with  the  aircraft  position 
and  altitude  information.  This 
Information  is  providing  the  highest 
degree  of  safety.  This  is  evidenced  by 
the  fact  that  there  have  been  no 
recorded  near  mid-air  collisions  in  the 
Billings.  Montana,  airspace. 
|FR  Doc.  91-552  Filed  l-*-91;  8:45  am] 

BILLtNG  CODE  4»1»-t»-M 


14  CFR  Part  39 

(Oochet  No.  90-NM-265-AD1 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FA.^).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NTRiM). 

euMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  Boeing 
Model  727  series  airplanes,  which 
currently  requires  periodic  leak  checks 
of  the  forward  lavatory  drain  system 
and  provides  for  the  installation  of  a 
new  drain  valve  as  terminating  action. 
This  action  woiild  delete  the  existing 
provision  for  terminating  action  and 
would  require  repetitive  leak  checks  of 
both  forward  and  aft  lavatory  drain 
systems.  This  proposal  is  prompted  by 
recent  reports  of  engine  damage  due  to 
ice  formed  from  leaking  forward 
lavatory  drain  systems,  and  reports  of 
"blue  ice"  impacting  the  ground.  This 
condition,  if  not  corrected,  could  result 
in  damage  to  or  separation  of  an  engine, 
and  create  a  hazard  to  persons  and 
property  on  the  ground. 
DATES:  Comments  must  be  received  no 
Lter  than  March  6. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
2LiS-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Timothy  J.  Dulin,  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  ANM-130S; 
tolephone  (206)  227-2675.  Mailing 
address:  F.\A,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
lfM)l  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 
8UPPt,£MENTARY  INFORMATION: 
Intprested  persons  are  invited  fo 


participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
ccknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self -addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-285-AD."  The 
post  card  will  be  date /time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  February  28, 1986,  the  F/\A  issued 
AD  88-05-07,  Amendment  39-5250  (51 
FR  7767,  March  6, 1986),  to  require 
periodic  leak  checks  of  all  Model  727 
Bircraft  forward  lavatory  drain  systems 
(both  dump  valve  and  drain  valve)  at 
intervals  not  to  exceed  15  montlis,  and 
corrective  action,  if  necessary.  That  AD 
requires  that  the  drain  valve  leak  check 
be  performed  with  the  airplane 
pressurized  to  a  minimum  3  PSID.  That 
AD  also  provides  for  installation  of  a 
new  drain  valve,  which  incorporates  an 
inner  integral  door  with  second  positive 
seal,  as  terminating  action  for  the 
periodic  leak  checks,  when  approved  by 
the  Manager  of  the  Seattle  Aircraft 
Certification  Office,  That  action  v.as 
prompted  by  reports  of  engine  damage 
caused  by  ice  formed  from  leaking 
forward  lavatory  drain  systems.  In  two 
cases,  the  loads  created  by  the  ice  being 
ingested  into  the  engine  result  in  the 
engine  being  physically  torn  from  the 
airplane.  This  condition,  if  not  corrected, 
could  result  in  damage  to  or  separation 
of  an  engine. 

Several  drain  system  configurations 
have  been  approved  for  the  Model  727 
lavatory  waste  drain  system.  All 
configurations  have  an  in-tank  valve 
(dump  valve),  which  is  spring  loaded 


closed,  and  is  operable  by  a  T-handle  at 
the  service  panel.  Most  configurations 
include  a  drain  valve  at  the  service 
panel,  which  is  intended  to  retain  any 
leakage  from  the  in-tank  valve  within 
the  drain  line.  Some  configurations 
utilize  a  ball  valve  with  double  seals  in 
the  drain  line  and  a  cap  seal  at  the 
service  panel. 

Since  the  issuance  of  AD  86-05-07, 
there  has  been  one  report  of  the  number 
3  engine  separating  from  an  airplane, 
two  reports  of  engine  damage,  and  one 
report  of  airframe  damage  on  Model  727 
airplanes,  due  to  ice  formed  by  leaking 
of  the  forward  lavatory  dram  systems. 
The  airplanes  involved  in  these 
incidents  had  not  incorporated  the 
terminating  action  specified  in  AD  86- 
05-07.  In  light  of  this,  the  FAA  has 
determined  that  the  15-month  interval 
between  required  leak  checks  has  not 
heen  effective  in  preventing  these 
incidents  of  leakage. 

The  FAA  has  also  received  reports  of 
lavatory  dram  valve  leakage  on  Model 
737  airplanes  which  have  drain  valves 
that  incorporate  an  inner  integral  door 
with  a  second  positive  seal,  a 
configuration  similar  to  that  specified  in 
AD  86-05-07  as  terminating  action.  The 
FAA  has  determined  that  these  valve 
types  mav  not  be  effective  in  preventing 
leakage.  (The  FAA  issued  AD  89-11-03. 
Amendment  3»-6223  (54  FR  21933.  May 
22, 1988)  to  address  the  problem  of  "blue 
ice"  on  the  Model  737  )  Incidents  of 
"blue  ice"  dislodging  from  lavatory 
drains  and  impacting  the  airplane  and 
ground  continue  to  be  reported,  with  the 
resultant  hazard  to  the  airplane  and 
persons  on  the  ground. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  86-05-07 
with  a  new  airworthiness  directive  that 
would  require  repetitive  leak  checks  of 
both  the  fonvard  and  aft  lavatory  drain 
systems  at  200-night  hour  intervals  (both 
the  dump  valve  and  drain  valve)  for  all 
Model  727  lavatory  drains,  except  those 
which  have  a  bail  valve  installed. 
Lavatory  drains  that  have  a  ball  valve 
installed  would  require  leak  checks 
(dump  valve,  ball  valve,  and  cap)  at 
1, coo-flight  hour  intervals.  This  proposal 
would  also  delete  the  existing 
terminating  action. 

The  proposed  repetitive  lavatory 
drain  system  leak  check  is  considered  to 
be  interim  action.  The  FAA  may 
consider  further  rulemaking  action  when 
a  permanent  solution  to  the  lavatory 
waste  system  leakage  proolem  is 
developed. 

There  are  approximately  1.752  Model 
727  series  airplanes  of  the  affected 


OAK 
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design  in  the  worldwide  fleet.  It  is 
estimated  that  1,277  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4 
manhour*  per  airplane  lavatory  drain  to 
accomplish  the  leak  check  (2  drains  per 
airplane),  and  that  the  average  labor 
cost  would  be  S40  per  manhour.  It  is 
estimated  that  15  leak  checks  per 
airplane  would  be  required  each  year 
for  1,113  airplanes  which  do  not  have  a 
ball  valve  installed  in  either  drain  line. 
It  is  estimated  that  3  leak  checks  of  the 
forward  and  15  leak  checks  of  the  aft 
drain  line  per  year  would  be  required  for 
164  airplanes  which  have  a  ball  valve 
installed  in  the  forward  drain  line. 
Based  on  these  figures,  the  total  annual 
(recurring)  cost  Impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,814,720. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "signiFicant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
28, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority.  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-M9, 
January  12, 1983);  and  14  CFR  11.89. 


{39.13    [Amended] 

2,  Section  39.13  is  amended  by 
superseding  Amendment  39-5250  (51  FR 
7767,  March  6, 1986),  AD  86-05-07,  with 
the  following  new  airworthiness 
directive: 

Bo«ing:  Applies  to  all  Model  727  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
prevnously  accomplished. 
To  prevent  engine  or  airframe  damage 
and/ or  hazard  to  persons  or  property  on  the 
ground  caused  by  ice  formed  from  leakage  of 
the  lavatory  drain  system,  accomplish  the 
following: 

A.  For  each  lavatory  drain  system,  forw^ard 
or  aft,  which  does  not  have  a  ball  valve 
installed,  conduct  a  leak  check  of  the  dump 
valve  and  the  drain  valve  within  200  flight 
hours  after  the  effective  date  of  this  AD,  and 
repeat  thereafter  at  intervals  not  to  exceed 
200  flight  hours.  The  drain  valve  leak  check 
must  be  performed  with  a  minimum  3  PSID 
applied  across  each  seal  of  the  valve. 

B.  For  each  lavatory  drain  system,  forward 
or  aft,  that  has  a  ball  valve  installed,  conduct 
a  leak  check  of  the  dump  valve,  ball  valve, 
and  cap  valve  within  1,000  flight  hours  after 
the  effective  date  of  this  AD,  and  repeat 
thereafter  at  intervals  not  to  exceed  1.000 
flight  hours.  The  ball  valve  leak  check  must 
be  performed  with  a  minimum  3  PSID  applied 
across  the  valve. 

C.  If  a  leak  is  discovered  during  any  leak 
check  required  by  paragraph  A.  or  B.  of  this 
AD,  prior  to  further  flight,  accomplish  either 
subparagraph  Cl.  and  C.2..  below: 

1.,  Repair  the  leak;  or 

2.  Drain  the  lavatory  system  and  placard 
the  lavatory  inoperative  until  repairs  can  be 
accomplished. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO.  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

E.  Special  flight  permits  may  be  issued  in 
accordance  *vith  FAR  21 197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056. 


Issued  In  Renton.  Wasington.  on  januan  3, 
1991. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  91-553  Filed  l-e-«l;  8:45  am] 

■tLUNO  coot  MIO-tS-M 


14  CFR  Part  39 

[Docket  No.  90-NM-210-AD] 

Alrworttilnese  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes, 
which  currently  requires  repetitive 
inspections  for  cracking  of  the  frame 
structure  and  skin  in  the  fuselage 
Section  41  and  repair,  if  necessary.  Such 
cracking,  if  not  corrected,  could  result  in 
sudden  decompression  of  the  fuselage. 
This  action  would  eliminate  the  X-ray 
inspection  option  for  all  airplanes, 
eliminate  the  borescope  inspection  for 
all  airplanes  that  have  accumulated 
more  than  20,000  flight  cycles,  reduce 
the  repetitive  inspection  intervals  in 
certain  areas,  and  eliminate  deferral  of 
crack  repair.  This  proposal  is  prompted 
by  recommendations  of  the  FAA- 
sponsored  Boeing  Model  747  Structures 
Working  Group. 

DATES:  Comments  must  be  received  no 
later  than  March  5. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention; 
Airworthiness  Rules  Docket  No.  90-NM- 
210-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercistl  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steven  C.  Fox.  Seattle  Aircraft 
Certification  Office.  Airframe  Branch. 
ANM-120S;  telephone  (206)  227-2777. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  1601  Lind  Avenue 
SW,.  Renton,  Washington  98055-4056. 
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SUPPtEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FA.\/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9O-NM-210-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  comraenter. 

Discussion 

On  March  17. 1987,  the  FAA  issued 
AD  88-23-06  Rl,  Amendment  39-5583 
(52  FR  7567.  March  12. 1987),  to  require 
lepetitive  inspections  for  cracking  of 
body  frames  and  skin  in  the  fuselage 
section  41  and  repair.  If  necessary.  This 
condition,  if  not  corrected,  could  result 
in  sudden  decompression  of  the 
fuselage. 

Since  issuance  of  that  AD,  the  FAA- 
Sponsored  Boeing  Model  747  Structures 
Working  Group,  after  an  in-depth 
structural  re\iew  of  the  Model  747.  has 
recommended  that  the  existing 
provisions  of  AD  86-23-06  Rl  for  the  X- 
ray  inspection  option  for  all  airplanes  be 
eliminated,  the  borescope  inspection  be 
eliminated  for  all  airplanes  that  have 
accumulated  more  than  20,000  landings, 
and  the  repetitive  inspection  intervals  in 
certain  areas  be  reduced  for  airplanes 
that  have  accumulated  more  than  20,000 
landings.  The  FAA  agrees  with  these 
recommendations.  Further,  the  FAA  has 
determined  that  the  existing  provision 
for  deferral  of  the  repair  of  cracks  must 
be  eliminated.  The  existing  provisions 
were  based  on  no  other  adjacent 
cracking.  Several  other  rulemaking 
actions  have  been  issued  to  require 


inspection  for  cranking  in  the  adjacent 
structure;  therefore,  the  provision  for 
deferral  is  eliminated. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2265,  Revision  7,  dated  January  25, 
1990,  which  describes  the  inspection 
procedures  to  be  used  to  check  for 
cracking  sf  body  frame  structure  and 
skin  in  the  fuselage  section  41;  and 
repair,  if  necessary,  in  accordance  with 
the  locations  and  flight  limits  specified 
in  Boeing  Drawing  624U0001.  for  certain 
Boeing  Model  747  airplanes. 

Since  this  condition  is  likely  to  exist 
cr  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  88-23-06  Rl 
with  a  new  airworthiness  directive  that 
would  reduce  the  inspection  intervals 
for  high-time  airplanes,  eliminate  the  X- 
r.'iy  inspection  option  for  all  airplanes. 
eliminate  the  borescope  inspection  for 
all  airplanes  that  have  accumulated 
more  than  20.000  flight  cycles,  and 
require  repair  of  all  cracks  prior  to 
further  flight,  in  accordance  with  the 
service  bulletin  previously  described. 
There  are  approximately  685  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  202  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  3,612 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $29,184,960. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
28. 1979);  and  (3)  is  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
.\  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 


List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED! 

1  The  authority  citafior.  for  part  39 
contirjes  to  read  as  follows: 

Authority:  «  L'.S  C  13S4(a).  1421  and  1323; 
49  U.S  C  106lg)  (Revised  Pub.  L  97-443. 
January  12, 1983);  and  14  CFR  11.89. 

{39.13    [AmMMtMl] 

2.  Section  39,13  is  amended  by 
superseding  Amendment  39-6583  (52  FR 
7567,  March  12. 1987),  AD  8&-2S-0e  Rl. 
with  the  following  new  airworthiness 
directive: 

Boeiny  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  747-53A2285.  Revision  7,  dnfed 
January  25,  1990,  certiricaled  in  any  cat«^ry. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  sadden  decompression  of  the 
hjselage.  accomplish  the  following: 

A.  Within  the  next  500  flight  cycles  after 
the  effective  date  of  this  AD,  or  pnor  to 
accumulating  the  fliRht  limit  specified  in 
Boeing  Drawing  e24U0001.  Sheet  3,  Revision 
A,  dated  December  14.  T9«8.  whichever 
occurs  later,  sccomp'ish  the  inspeclions 
contained  m  Boeing  Alert  Service  BuHetin 
747-53A2265.  Revision  7.  dated  January  25, 
1990.  Rppedt  these  inspections  at  infprv.iis 
not  to  exceed  those  specified  in  the  drawing. 

B.  If  any  cracki.ng  is  fourd.  repuir  in 
accordance  with  FAA-approvcd  procedures 
prior  to  further  flight.  Concurrent  with 
perf.niT.-.ing  any  repair,  visually  inspect 
adjacent  structures  in  accordan'O  with 
Section  III  of  Boeing  Alert  Service  Bulletin 
747-53A22265,  Revision  7,  da'ed  January  25. 
1990.  and  repair  any  cracks  in  accordance 
vtrith  FAA-approvcd  procedures  prior  to 
further  flight 

C.  For  the  purpose  of  eompiyinj;  with  this 
AD.  the  number  of  land;ngs  may  be 
determined  to  equal  the  number  of 
pressurization  cycles  where  the  cabin 
differential  pressure  was  greater  then  ZD  PSL 

D.  For  Model  747SR  airplanes  orJy.  based 
on  continued  mixed  operation  of  lower  cabin 
differentials,  the  initial  uispection  thresholds 
and  the  repetitive  inspection  miervals 
specified  in  this  AD  may  be  mulUpbed  by  a 
1.2.  adiustment  factor. 

E.  For  structure  that  has  t)een  installed 
during  previous  airplane  modification/repair, 
the  inspection  thresholds  referenced  in 
paragraph  A.  of  this  AD  are  measured  from 
the  time  of  replacement  of  LSat  structure. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
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Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Tranaport  Airplane  Directorate. 

Note:  The  requeat  ihould  be  aubmitted 
directly  to  the  Manager,  Seattle  ACO.  and  a 
copy  aent  to  the  cognizant  FAA  Principal 
Inapector  [?[).  The  PI  will  then  forward 
conunenta  or  concurrence  to  the  Seattle  ACO. 

G.  Special  flight  permita  may  be  iasued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanea  to  a  base  In  order  to 
comply  with  the  requirements  of  this  AD. 

H.  Installation  of  new  and  ijnproved  body 
frame  structure  in  accordance  with  FAA- 
approved  procedures  or  Boeing  Service 
Bulletin  747-M-2272,  dated  January  12. 1987, 
is  considered  terminating  action  for  the 
repetitive  inapectiona  required  by  thia  AD  for 
the  structure  replaced  and  other  adjacent 
structure  (cottaidered  to  be  stringers,  clips, 
and  skin  associated  with  the  frame). 

All  per»on8  affected  by  this  directive 
who  have  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplane 
Groups,  P.O.  Box  3707.  Seattle, 
Washington.  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Regioa  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 

Issued  in  Renton,  Washington,  on  January 
Z1991. 

Laroy  A.  Keith. 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  91-531  Filed  1-9-91,  8:45  amj 

muNO  COM  4*ie-i*-ii 


14CFRPart39 

(Oockat  No.  9(MiM-237-A01 

AlrworthiMM  Directives;  British 
Aerospace  Model  BAe  146-200 A 
Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnotc  Notice  of  proposed  rulemaking 
(NPRM]. 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  14e-200A  series  airplanes, 
which  would  require  repetitive  visual 
inspections  to  detect  corrosion  and 
cracked  fuselage  skins,  reduced  fuselage 
skin  thickness,  and  damaged  rivets;  and 
repair  of  corrosion  and  skin  cracks  or 
replacement  of  rivets,  if  necessary.  This 
proposal  is  prompted  by  reports  of 
damage  to  the  underhead  radiused 
rivets  and  surrounding  fuselage  skin 
during  fuselage  skin  polishing 
operations  following  paint  removal,  and 
subsequent  corrosion  of  the  fuselage 
skin,  on  certain  specified  airplanes.  This 
condition,  if  not  corrected,  could  result 


in  reduced  structural  integrity  of  the 
fuselage  pressure  vessel, 
DATCS:  Comments  must  be  received  no 
later  than  February  28, 1991. 

AODRCSSCS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
237-AD.  1601  Lind  Avenue  SW..  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport. 
Washington.  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardizabon 
Branch.  ANM-113;  telephone  (206)  227- 
2148,  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 

SUPPL£MENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
In  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/pubhc  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-237-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 


Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  BAe  146-200A  series  airplanes. 
There  have  been  reports  of  damage  to 
the  underhead  radiused  rivets  and 
fuselage  skins  on  certain  airplanes 
during  fuselage  skin  polishing 
operations  following  paint  removal 
Where  the  rivet  head  is  found  to  be 
severely  abraded,  a  reduction  in  the 
fuselage  skin  thickness  in  the  vicinity  of 
the  damaged  rivet  head  is  also  likely  to 
have  occurred.  There  have  also  been 
reports  of  corrosion  of  the  fuselage  skins 
that  have  undergone  polishing.  This 
condition,  if  not  corrected,  could  result 
in  reduced  structural  integrity  of  the 
fuselage  pressure  vessel. 

British  Aerospace  has  issued  the 
following  service  bulletins  which  the 
United  Kingdom  CAA  has  classified  as 
mandatory: 

(1)  Service  Bulletin  53-87,  dated 
January  19. 1990.  describes  procedures 
for  repetitive  visual  inspections  to  detect 
damaged  underhead  radiused  rivets, 
cracked  fuselage  skins,  and  reduced 
thickness  in  fuselage  skins;  and 
replacement  of  rivets  and  repair  of 
cracks,  if  necessary,  on  airplanes  known 
to  have  been  polished  following  paint 
removal  operations. 

(2)  Service  Bulletin  53-88,  dated 
January  19. 1990.  describes  procedures 
for  repetitive  visual  inspections  to  detect 
cracks  and  loose  or  missing  underhead 
radiused  rivets  in  specified  areas  of  the 
fuselage  skin;  and  repair  of  cracks  and 
replacement  of  rivets,  if  necessary;  on 
airplanes  known  to  have  sustained  some 
damage  during  polishing  operations 
following  paint  removal. 

(3)  Service  Bulletin  53-98.  dated 
September  26, 1990.  describes 
procedures  for  repetitive  visual 
inspections  to  detect  corrosion  of  the 
fuselage  skins  on  airplanes  that  have 
undergone  polishing,  and  repair,  if 
necessary. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type  certified 
in  the  United  States  under  the 
provisions  of  S  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  and  AD  is  proposed 
which  would  require  repetitive  visual 
inspections  to  detect  corrosion  of  the 
fuselage  skin  in  areas  that  have 
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undergone  polishing,  cracks  in  the 
fuselage  skin  in  areas  of  reduced  skin 
thickness,  and  damage  to  the  underhead 
radiused  rivets;  repair  of  corrosion  and 
cracks;  and  replacement  of  rivets,  if 
necessary,  in  accordance  with  the 
service  bulletins  previously  described. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  Number  2120-0056. 

It  is  estimated  that  19  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  110 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimatpd  to  be  $83,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291.  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoHcies 
and  Procedures  (44  FR  11034,  February 
28. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  Model  BAe 
14d-200A  series  airplanes:  serial 
Numbers  E2022  through  E2025,  E202a 
E2030,  E2031,  E2034,  E2036.  and  E2039 
through  E2048;  certified  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accompUshed. 
To  prevent  reduced  structural  integrity  of 

the  fuselage  pressure  vessel,  accomplish  the 

following: 
A.  For  airplanes  Serial  Numbers  E2022 

through  E2025.  E2028,  E2030,  E2031,  E2034. 

E2036.  E2039  through  E2048:  Accomplish  the 

following: 

1.  Within  30  days  after  the  effective  date  of 
this  AD.  perform  the  following  inspections: 

a.  A  detailed  visual  inspection  (including 
the  use  of  a  dial  test  indicator  and  10  x 
magnifying  glass,  where  appropriate)  of  the 
rivets  in  the  polished  fuselage  skins  and  the 
polished  fuselage  skins  to  detect  rivet 
abrasion  damage,  loose  or  missing  nvets.  and 
skin  cracks,  in  accordance  with  paragraphs 
2.A.  and  2.B.  of  the  Accomplishment 
Instructions  of  British  Aerospace  Service 
Bulletin  53-87,  dated  January  19, 1990. 

b.  An  ultrasonic  inspection  of  the  fuselage 
skin,  to  detect  reduced  skin  thickness,  in 
accordance  with  paragraphs  2.A.  and  2.B.  of 
the  Accomplishment  Instructions  of  British 
Aerospace  Service  Bulletin  53-87,  dated 
Januar>'  19, 1990. 

2.  Repeat  the  in.<spections  required  by 
paragraph  A.l.  of  this  AD  at  intervals  not  to 
exceed  1.500  flights,  as  follows: 

a.  For  fuselage  sections  of  the  airplane  that 
continue  to  be  polished,  perform  visual  and 
ultrasonic  inspections  on  alternate  halves  of 
the  fuselage  (e.g..  left  and  then  right,  etc.),  in 
accordance  with  paragraphs  2.A.  and  2.B.  of 
the  Accomplishment  Instructions  of  British 
Aerospace  Service  Bulletin  53-87,  dated 
January  19, 1990. 

b.  For  fuselage  sections  that  have  had  the 
fuselage  skin  painted  subsequent  to  findings 
of  rivet  or  skin  damage  resulting  from 
polishing,  perform  only  a  visual  mspection  of 
those  areas  for  skin  cracks  and  loose  or 
missing  rivets. 

c.  For  fuselage  sections  that  have  had  the 
fuselage  skin  painted  subsequent  to  findings 
of  no  rivet  or  skin  damage  resulting  from 
polishing,  no  further  action  is  required. 

3.  As  a  result  of  the  inspections  required  by 
paragraph  A.l.  of  this  AD,  accomplish  the 
following: 

a.  If  skin  cracks  or  loose  or  failed  rivets  are 
found,  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

b.  Any  rivets  identified  as  category  "Al" 
(between  0.002  to  0.000  inch  in  head  height), 
must  be  replaced  prior  to  further  flight,  with 
new  rivets  having  the  same  part  number,  in 
accordance  with  paragraphs  2.A.  and  2.B.  of 
the  Accomplishment  Instructions  of  British 
Aerospace  Service  Bulletin  53-87,  dated 
January  19, 1990. 

c.  At  intervals  not  to  exceed  1.500  flights, 
apply  protective  treatment  to  all  rivets 


identified  as  having  curved  edges,  in 
accordance  with  paragraph  2.A.9.  of  British 
Aerospace  Service  Bulletin  53-87,  dated 
January  19, 1990. 

B.  For  airplanes  Scnal  Numbers  E2022 
through  E2025.  E2028,  E2030,  E2031.  E2034. 
E2036,  E2039  through  E2048:  Accomplish  the 
following,  in  accordance  with  Paragraph  2A. 
of  British  Aerospace  Service  Bulletin  53-98, 
dated  September  26, 1990: 

1.  Within  6  months  after  the  effective  date 
of  this  AD.  perform  the  following  inspections: 

a.  A  detailed  visual  inspection  of  the 
designated  areas  of  the  fuselage  skins  for 
signs  of  corrosion. 

b  For  airplanes  that  have  been  repainted, 
inspect  the  paint  finish  in  the  designated 
areas  for  underlying  corrosion. 

2.  Repeat  the  inspections  required  by 
paragraph  B.l.  of  this  AD  at  intervals  not  to 
exceed  2,000  landings. 

3  As  a  result  of  the  inspections  required  by 
paragraph  B.l  of  this  AD.  accomplish  the 
following; 

a.  If  the  paint  finish  in  any  area  shows 
bubbling  or  other  signs  of  distress,  prior  to 
further  flight,  the  paint  must  be  removed  m 
accordance  with  Chapter  20-10-10  of  the 
Airplane  Maintenance  Manual  to  allow  a 
more  detailed  visual  inspection  to  determine 
the  extent  of  the  damage. 

b.  If  corrosion  is  found,  prior  to  further 
r.ight.  repair  in  a  manner  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate. 

C.  For  airplanes  Senal  Numbers  E2022, 
E2024,  E2025.  E2028.  E2036.  and  E2045: 
Accomplish  the  following,  in  accordance  with 
British  Aerospace  Service  Bulletin  53-88. 
dated  January  19, 1990: 

1.  Prior  to  the  accumulation  of  the  number 
of  flights  identified  in  the  "Compliance  Period 
from  Initial  Polishing"  column  in  paragraph 
Dl.  of  the  service  bulletin,  perform  a  close 
visual  inspection  of  the  aesignated  areas  of 
the  polished  fuselage  skin. 

2.  Repeat  the  inspections  required  by 
paragraph  C.l.  of  this  AD  at  intervals  not  to 
exceed  1.500  flights. 

3.  As  a  result  of  the  inspections  required  by 
paragraph  C.l.  of  this  AD,  accomplish  the 
following: 

a.  If  skin  cracks  or  defects  (Ijose  or  missing 
rivets)  are  found,  prior  to  further  flight, 
accomplish  the  following: 

(1)  Record  the  findings  of  cracks  or  defects. 
in  accordance  with  paragraph  2.A  (3)  of  the 
sen-ice  bulletin. 

(2)  If  any  loose  rivets  are  found,  remove  the 
loose  rivets  and  perform  a  detailed  visual 
inspection  to  detect  cracks  around  all  vacant 
nvet  holes  using  a  lOx  magnifung  glass,  in 
accordance  with  paragraph  2. A. (5)  of  the 
service  bulletin. 

(3)  Repair  cracks  in  a  manner  approved  oy 
the  Manager,  Standardization  Branch,  ANM- 
113.  FAA  Transport  Airplane  Directorate. 

(4)  Replace  any  missing  or  removed  nvets 
with  new  rivets  having  the  same  part  number. 

b.  If  no  cracks  or  defects  are  found,  no 
further  action  is  necessary  for  this  inspection 
cycle. 

D.  Within  14  days  after  the  inspections 
required  by  this  AD.  submit  a  report  of  all 
findings  of  the  inspections,  positive  or 
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negative,  including  charts,  to  British 
Aerospace,  In  accordance  with  Paragraph 
2.A.(13)  of  British  Aerospace  Service  Bulletin 
5J-87,  dated  January  19,  1990;  Paragraph 
2.A.(7)  of  Service  Bulletin  53-88,  dated 
lanuary  19, 1990;  and  Paragraph  2. A  (4)  of 
Service  Bulletin  53-96,  dated  September  26. 
199a 

E.  An  alternate  means  of  compliance  or 
ad|ustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  uaed  when  approved  by  the  Manager. 
Standardisation  Branch.  ANM-lia  F.\A. 
Transport  Airplane  Directorate. 

No*e:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI),  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager.  Standa.'dization 
Branch.  ANM-in. 

F  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21  199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  PLC, 
Librarian  for  Service  Bulletins,  P.O,  Box 
17414,  Dulles  International  Airport, 
Washington.  DC  20041-0414.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1G01 
Lind  Avenue  SW.,  Renton,  Washington. 

Issued  in  Renton,  Washington,  on 
December  27. 199a 
Bill  R.  Boxwell, 

/li'.vny  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
ire  Doc.  91-533  Filed  1-9-91;  e;45  am) 
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14  CFR  Part  39 

(Docket  No,  90-NM-273-A0) 

Airworthines*  Directives;  British 
Aerospace  Model  DH/BH/HS  125 
Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnow  Notice  of  proposed  rulemaking 
(NPRM). 

SUMNARV:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Model  BAe/DH/BH/ 
HS  123  series  airplanes,  which  currently 
requires  replacement  of  all  main  landing 
geaj  (MLG)  door  aluminum  forward 
hinge  fittings  every  6.000  landings.  This 
condition,  if  not  corrected,  could  result 
in  the  MLG  door  failing  to  close  when 
retracting  the  landing  gear  and 
subsequently  exceeding  the  landing  gear 


door  design  loads.  This  action  would 
eliminate  the  British  Aerospace  Model 
BAe  125-800A  series  airplanes  from  the 
applicability  of  the  AD.  This  proposal  is 
prompted  by  reports  that  the  Model  BAe 
125-800A  senes  airplanes  are  equipped 
with  hinge  fittings  with  a  different  part 
number  that  is  not  addressed  in  the 
British  Aerospace  Service  Bulletin  cited 
in  the  AD. 

DATES:  Comments  must  be  received  no 
later  than  February  15. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
273-AD.  1601  Lind  Avenue  SW.,  Renton 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins.  P.O.  Box  17414. 
Dulles  International  Airport, 
Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  [206]  227- 
2148.  Mailing  address:  1601  Lind  Avenue 
SW„  Renton.  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  90-NM-273-AD,"  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion  I 

On  October  18, 1990,  the  FAA  issued 
AD  90-23-01.  Amendment  39-6786  (55 
FR  45600,  October  30. 1990).  applicable 
to  certain  British  Aerospace  Model 
BAe/DH/BH/HS  125  series  airplanes,  to 
require  replacement  of  all  main  landing 
gear  (MLG)  door  aluminum  forward 
hinge  fittings  every  6,000  landings.  That 
action  was  prompted  by  reports  of  in- 
service  failures  of  the  hinge  fitting  door 
jack  attachment  lugs.  This  condition,  if 
not  corrected,  could  result  in  the  MLG 
door  faihng  to  close  when  retracting  the 
landing  gear  and  subsequently 
exceeding  the  landing  gear  door  design 
loads. 

Since  issuance  of  that  AD.  the  FA.\ 
has  received  information  indica'ing  that 
the  service  bulletin  cited  in  the  AD  does 
not  apply  to  the  British  Aerospace 
Model  BAe  125-800A  series  airplanes. 
Model  BAe-125  800A  series  airplanes 
are  equipped  with  MLG  door  aluminum 
forward  hinge  fittings  that  have  a 
different  part  number  from  those 
installed  on  the  Model  DH/BH/HS  125 
series  airplanes:  this  part  number  is  not 
specified  in  the  referenced  service 
bulletin  as  one  that  is  subject  -to  the 
addressed  unsafe  condition.  For  this 
reason,  it  is  appropriate  to  delete  the 
Model  BAe  125-800A  series  airplanes 
from  the  applicability  of  the  rule. 

British  Aerospace  has  issued  Service 
Bulletin  32-218.  dated  July  28, 1988. 
which  describes  procedures  to  remove 
and  replace  all  MLG  door  aluminum 
forward  hinge  fittings  prior  to  the 
accumulation  of  6,000  landings.  The 
United  Kingdom  CAA  has  classified  this 
service  bulletin  as  mandatory.  British 
Aerospace  has  also  issued  Service 
Bulletin  32-220-3176A.  B,  and  C.  dated 
September  2, 1988,  which  describes 
procedures  for  the  installation  of  new 
stainless  steel  hinge  fittings,  which  are 
not  life-limited.  The  United  Kingdom 
CAA  has  not  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  situation  is  likely  to  e.xist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  an  AD  is  proposed  which  would 
supersede  AD  90-23-01  with  a  new 
airworthiness  directive  that  would 
require  replacement  of  all  main  landing 
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gear  (MLG)  door  aluminum  forward 
hinge  fittings  on  British  Aerospace 
Model  DN/BH/HS  125  series  airplanes 
at  intervals  of  6,000  landings,  in 
accordance  with  Service  Bulletin  32-218. 
The  proposal  would  also  provide  for 
terminating  action  as  replacement  of  the 
fitting  with  a  stainless  steel  fitting  in 
accordance  with  Service  Bulletin 
32-220-3176A.  B,  and  C. 

It  is  estimated  that  312  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  32 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  estimated  cost  for  required  parts  is 
$7,260.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $2,644,480. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  sm.all  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  tlie  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  A\iation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  [Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

{39.13    [Antended] 

2,  Section  39.13  is  amended  by 
superseding  Amendment  39-6786  (55  FR 


45600,  October  30. 1990),  AD  90-23-01. 
with  the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  all  Model  DH/ 
BH/HS  125  series  airplanes,  post- 
modification  255640,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  ensure  proper  operation  of  the  main 

landing  gear  (MLG)  door,  accomplish  the 

following: 

A.  Prior  to  the  accumulation  of  6,000 
landings  on  the  right  and  the  left  MLG  door 
aluminum  forward  hinge  fittings,  or  within 
the  next  400  landings  after  December  4, 1990 
[the  effective  date  of  Amendment  39-6786, 
AD  90-23-01),  whichever  occurs  later,  and 
thereafter  at  intervals  not  to  exceed  6,000 
landings,  replace  the  aluminum  forward  hinge 
fittings  in  accordance  with  British  Aerospace 
Service  Bulletin  32-218,  dated  July  28, 1988. 

B.  Replacement  of  an  aluminum  hinge 
fitting  with  a  new  stainless  steel  hinge  fitting, 
in  accordance  with  British  Aerospace  Service 
Bulletin  32-220-31 76A,  B,  and  C,  dated 
September  2, 1988,  terminates  the 
requirements  for  the  replacement  of  the  hinge 
fittings  required  by  paragraph  A.  of  this  AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Starrdardization  Branch,  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch,  A.\'M-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

D  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  PLC. 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport. 
Washington.  DC  20041-0414.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW„  Renton,  Washington. 

Issued  in  Renton,  Washington,  on  January 
2,1991. 
Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  91-532  Filed  1-&-91;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  9O-ASO-30] 

Proposed  Establishment  of  Transition 
Area,  EHzabethtown,  NC 

agency:  Federal  Aviation 

Administration  (FAA).  DOT, 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  the  Elizabethtown.  NC 
Transition  Area.  A  standard  instrument 
approach  procedure  (SIAP)  has  been 
developed  to  the  Elizabethtown  Airport 
predicated  on  the  EUizabethtown 
nondirectional  radio  beacon  (NDB).  This 
proposed  action  would  lower  the  base  of 
controlled  airspace  from  1200  feet  to  700 
feet  above  the  surface  in  \icinity  of  the 
airport.  The  additional  controlled 
airspace  is  required  for  protection  of 
instrument  flight  rules  (IFR)  aeronautical 
operations.  Also,  the  operating  status  of 
the  airport  would  be  changed  from 
visual  night  rules  (VFR)  to  IFR 
concurrent  with  publication  of  the  SIAP. 
DATES:  Comments  must  be  received  on 
or  before  February  22, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-530. 
Manager,  System  Management  Branch. 
Docket  No.  90-ASO-30,  P  O.  Box  20636. 
Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  652, 
3400  Norman  Berry  Drive,  East  Point. 
Georgia  30344;  telephone  (404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone  (404)  763-7646. 
SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  Lhey  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator^',  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
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with  those  conunents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  90- 
ASO-30."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  652.  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344.  both 
before  and  after  the  closing  data  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  F.\A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manger. 
System  Management  Branch  (ASO-530). 
Air  TrafBc  Division.  P.O.  Box  20636, 
Atlanta.  Georgia  30320.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  the  Elizabethtown. 
NC  Transition  Area.  A  standard 
instrument  approach  procedure  has 
been  developed  to  serve  the 
Elizabethtown  Airport  and  the 
additional  controlled  airspace  is 
required  for  airspace  protection  of  IFR 
aeronautical  operations.  If  approved,  the 
base  of  controlled  airspace  will  be 
lowered  from  1200  feet  to  700  feet  above 
the  surface  in  vicinity  of  the  airport. 
Additionally,  the  operating  status  of  the 
airport  would  be  changed  from  VFR  to 
IFR  concurrent  with  publication  of  the 
instrument  approach  procedure.  Section 
71.181  of  part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6G  dated  September  4, 
199a 

The  FAA  has  determine  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessarj'  to 
keep  them  operationally  current.  It, 
therefore,  (1)  Is  not  a  "major  rule"  under 


Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulator^' 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71  DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449.  January  12. 
1983):  14  CFR  11.69. 

2.  Section  71.181  is  amended  as 
follows: 

Eliubethtown.  NC  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Elizabethtown  Airport  (lat.  34'3e' 
15'  N..  long.  78'3515'  W.). 

Issued  in  East  Point.  Georgia,  on  December 
27. 1990, 
Don  Cms, 

Acting  Manager.  Air  Traffic  Div.,  Southern 
Region. 

[FR  Doc.  91-555  Filed  l-S-91;  8:45  am] 
BtLUMQ  CODE  M1»-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  90-ASO-31] 

Proposed  Revision  of  Transition  Area, 
Slier  City,  NC 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

ACnOM:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  revise 
the  Slier  City.  NC  transition  area.  A  new 
standard  instrument  approach 
procedure  (SlAP)  has  been  developed  to 
8er\'e  the  airport  based  on  the  Silcr  City 
nondirectional  radio  beacon  (NDB).  An 
arrival  area  extension  would  be  added 


to  the  existing  transition  area  to  provide 
controlled  airspace  protection  for 
instrument  flight  rules  (IFR)  aircraft 
executing  the  SLAP.  Also,  the  radius  of 
the  existing  area  would  be  increased 
from  6.5  miles  to  7.5  mile  of  the  airport. 
Additionally,  the  name  of  the  airport 
would  be  corrected  from  Siler  City 
Municipal  to  Blair  Municipal  Airport 
and  a  minor  correction  would  be  made 
in  the  latitude/longitude  coordmates  of 
the  airport. 

dates:  Comments  must  be  received  on 
or  before:  March  1, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-530. 
Manager,  System  Management  Branch, 
Docket  No.  90-ASO-31.  P.O.  Box  20636, 
Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652, 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344;  telephone  (404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT. 
James  G.  Walters.  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta. 
Georgia  30320;  telephone  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
ASO-31."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
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Assistant  Chief  Counsel  for  Southern 
Region.  Room  852,  3400  Norman  Berry 
Drive.  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administrabon,  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta,  Georgia  30320.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM"s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  Siler  City,  NC 
transition  area.  An  arrival  area 
extension  would  be  added  to  provide 
controlled  airspace  protection  for 
aircraft  executing  in  NDB  SLAP  to 
Runway  21  and  the  basic  radius  of  the 
existing  transition  area  would  be 
increased  from  8.5  to  7.5  miles  of  the 
airport.  Also,  the  name  of  the  airport 
would  be  corrected  from  Siler  City 
Municipal  to  Blair  Municipal  Airport 
and  a  minor  correction  would  be  made 
to  the  latitude/longitude  coordinate 
position  of  the  airport  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  7400.6G  dated  September  4. 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Februar>'  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorj-  Flexibility  Act. 


list  of  Subjects  in  14  CPU  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71-DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 

CFR  11  P9. 

§  71.181    [AmeiHled] 

2.  Section  71.181  is  amended  as 
follows: 

Siler  aty.  NC  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  t.he  surface  within  a  7.5-mile 
radius  of  Blair  Municipal  Airport  (lat 
35'42'10"  N..  long.  79°30'20"  W);  within  3.5 
miles  each  side  of  the  031'  bearing  from  the 
Slier  City  NDB  (lat  35'45'39"  N.,  long. 
79'27'45"  W.  extending  from  the  7.5-mile 
radius  a.-ea  to  9  5  miles  northeast  of  the  NDB. 

Issued  in  East  Point  Georgia,  on  December 
27. 1990. 
Don  Cass, 

Acting  Manager,  Air  Traffic  Div.,  Southern 
Region. 
[FR  Doc.  91-554  Filed  1-^91:  8:45  am] 

BIUJNO  COM  4«1»-1>-ll 

14  CFR  Part  75 

[Airspace  Doctiet  No.  90-AGL-19] 

Proposed  Alteration  of  Jet  Route  J-63 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  propose  to  alter 
the  description  of  Jet  Route  1-63  located 
in  the  states  of  New  York  and  Michigan. 
This  proposal  would  modify  1-63  by 
establishing  an  extension  to  the  route 
from  Syracuse,  NY.  to  Traverse  City,  MI. 
This  action  would  provide  optimum  use 
of  the  route  structure  and  improve  the 
flow  of  air  traffic. 

dates:  Comments  must  be  received  on 
or  before  February  22, 1991. 
addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  AGL-500,  Docket  No. 
ea-AGI^19.  Federal  Aviation 
.Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  IL 


The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  ajn.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  Office  of  the  Chief  Counsel.  Room 
916.  800  Independence  Avenue.  SW., 
Washingtorv,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  noMce  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
AGL-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  with  FA.^ 
persoiuiel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administ'-ation.  Office  of 
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Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  SW,.  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

ThaPropoMl 

The  FAA  is  considering  an 
amendment  to  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  to 
alter  the  description  of  1-63.  This 
proposal  would  modify  1-63  by 
establishing  an  extension  to  the  route 
between  Syracuse,  NY.  and  Traverse 
City,  Ml.  This  modification  to  the  jet 
route  is  designed  to  facilitate  air  traffic 
flow,  conserve  fuel,  minimize  en  route 
delays  and  reduce  controller  workload. 
Section  75.100  of  part  75  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26.  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  )et  routes. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  part  75)  as  follows: 

PART  7S-E8TABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10654:  49  U.S.C.  loe(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.89. 


S  75.100    [Amended! 

Section  2.  75.100  is  amended  as 
follows: 

1-63  (Revised) 

From  Kennedy.  NY,  via  Huguenot,  NY;  INT 
of  Huguenot  321'T(332"M)  and  Syracuse,  NY, 
149*T(160'M)  radials;  Syracuse;  INT  Syracuse 
270'T(2ai'M)  and  Waterloo,  Ontario.  Canada 
101T(109'M)  radials;  Waterloo:  Au  Sable, 
MI,  to  Traverse  City.  Ml.  The  airspace  within 
Canada  is  excluded. 

Issued  in  Washington,  DC  on  December  28, 
1900. 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautica] 
Information  Division. 
[FR  Doc.  91-534  Filed  l-»-91;  8:45  am] 

HLUNQ  COOC  ««10-1>4I 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

(Docket  No.  S-015) 

RIN  1218-AA59 

Electric  Power  Generation. 
TransmlMlon,  and  Distribution; 
Electrical  protective  Equipment; 
Extension  of  Comment  Period 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
ACTION*.  Proposed  rule;  extension  of 
comment  period. 

summary:  This  notice  extends  the 
comment  period  on  the  Occupational 
Safety  and  Health  Administration's 
(OSHA)  proposed  electric  power 
generation,  transmission,  and 
distribution  and  electrical  protective 
equipment  standards  published  in  the 
Federal  Register  on  January  31, 1989  (54 
FR  4974).  The  comment  period  is  being 
extended  for  an  additional  31  days. 
DATES:  Comments  on  the  proposal  must 
be  postmarked  by  February  8, 1991. 
ADDRESSES:  Four  copies  of  written 
comments  must  be  sent  to  the  Docket 
Office,  Docket  No.  S-015,  US, 
Department  of  Labor,  room  N2625,  200 
Constitution  Ave.,  NW..  Washington. 
DC  20210.  (Telephone:  202-523-7894.) 
Comments  of  10  or  fewer  pages  in  length 
may  also  be  transmitted  by  facsimile  to 
202-52S-5O46  (FTS  523-5046),  provided 
that  the  original  and  three  copies  of  the 
comment  are  sent  to  the  Docket  Office 
thereafter, 

POR  FURTHER  INFORMATION  CONTACT 

Mr.  James  F  Foster.  US.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  room  N3637,  200 


Constitution  Ave.,  NW.,  Washington, 
DC  20210  (Telephone:  202-523-8148). 

SUPPUEMENTARY  INFORMATION:  On 

November  9. 1990  (55  FR  47074),  OSHA 
reopened  the  record  on  the  proposed 
electric  power  generation,  transmission, 
and  distribution  and  electrical 
protective  equipment  standards 
published  in  the  Federal  Register  on 
January  31, 1989  (54  FR  4974).  The  record 
was  reopened  for  a  period  of  60  days 
(until  January  8, 1991)  for  the  receipt  of 
additional  public  comments. 

OSHA  received  a  letter  from  the 
Edison  Electric  Institute  requesting  an 
extension  of  the  comment  period  to 
February  7. 1991.  They  were  supported 
in  this  request  by  the  International 
Brotherhood  of  Electrical  Workers  and 
by  the  National  Electrical  Safety  Code 
Committee,  which  expects  to  have  a 
consensus  recommendation  by  February 
8.1991. 

OSHA  believes  that  additional  time 
for  comments  will  result  in  allowing 
parties  to  submit  important  information 
that  should  be  considered  in  developing 
a  final  rule.  Therefore,  the  Agency  is 
extending  the  comment  period  an 
additional  31  days,  until  February  8, 
1991. 

This  document  was  prepared  under 
the  direction  of  Gerard  F.  Scannell.  . 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

This  document  is  issued  under 
sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657),  Secretary  of  Labor's  Order 
No.  1-90  (55  FR  9033),  and  29  CFR  part 
1911. 

Signed  at  Washington.  DC  this  4th  day  of 
January,  1991. 
Gerard  F,  Scannell. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  91-616  Filed  l-»-fll;  8:45  am) 
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SUMMARY:  NOAA  issues  this  proposed 
rule  to  implement  conservation  and 
management  measures  as  prescribed  in 
Amendment  1  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (amendment).  This  rule 
would  require  a  minimum  mesh  size  of 
5.5  inches  (13.97  centimeters  (cm)) 
diamond  mesh  or  6.0  inches  (15.24  cm) 
square  mesh.  Certain  exemptions  would 
apply  to  vessels  using  a  fiy  net  and  to 
those  vessels  fishing  in  the  northern 
range  of  the  fishery. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
19.  1991. 

ADDRESSES:  Comments  on  the  proposed 
rule,  the  FMP,  or  supporting  documents 
should  be  sent  to  Mr.  Richard  B.  Roe, 
Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Regional 
Office.  One  Blackburn  Drive. 
Gloucester,  MA  01930-3799.  Marx  the 
outside  of  the  envelope  "Comments  on 
Summer  Flounder," 

Comments  on  the  information 
collection  requirements  that  would  be 
imposed  by  this  rule  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Attention  Paperwork  Reduction  Act 
Project. 

Copies  of  the  Amendment,  the 
environmental  assessment,  and  the 
regulatory  impact  review  (RIR)  are 
available  from  John  C  Bryson, 
Executive  Director,  Mid-Atlantic  Fishery 
Management  Council,  room  2115  Federal 
Building,  300  S.  New  Street,  Dover, 
Delaware  19901-679a 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Rodrigues.  Resource  Policy 
Analyst  568-281-9324. 
SUPPLEMENTARY  INFORMATKMC 
Background 

The  amendment  was  prepared  by  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  in  consultation  with 
the  New  England  and  South  Atlantic 
Fishery  Management  Councils.  A  notice 
of  availabihty  for  the  proposed 
Amendment  was  published  in  the 
Federal  Register  on  November  21. 1990 
(55  FR  48660). 

The  Amendment  revises  management 
of  the  summer  flounder  fishery  pursuant 
to  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act), 
16  U.S.C.  1801  et  seq.,  as  amended.  The 
management  unit  continues  to  be 
summer  flounder  [Poralichthys 
dentatus]  in  U.S.  waters  in  the  Atlantic 
Ocean  from  the  southern  border  of 
North  Carolina  northward  to  the  U.S.- 
Canada border.  The  objectives  of  the 
FMP  continue  to  be:  (1)  Reduce  fishing 


mortality  on  immature  summer  flounder 

(2)  increase  the  yield  from  the  fishery; 

(3)  promote  compatible  management 
regulations  between  the  Territorial  Sea 
and  the  Exclusive  Economic  Zone;  and 

(4)  minimize  regulations  to  achieve  the 
managenient  objectives  recognized 
ebove. 

Sumpier  flounder  are  overexploited. 
The  best  currently  published  indicators 
show  fishing  mortality  at  triple  the  rate 
that  would  produce  the  maximum  yield 
per  recruit.  At  this  rate,  only  about  20 
percent  of  all  summer  flounder  that  are 
alive  now  will  be  alive  1  year  from  now. 
Preliminary  analyses  from  an  October 
1990  workshop  indicate  that  fishing 
mortality  rates  may  be  much  higher  than 
previously  estimated.  A  mortality  rate  of 
one  third  again  as  high  as  the  minimum 
would  result  in  only  10  percent  of  the 
summer  flounder  alive  now  surviving  for 
1  year.  Obviously,  gains  in  long-term 
yield  from  the  fishery  and  increases  in 
stock  size  could  be  realized  by 
significantly  reducing  fishing  mortality 
from  current  levels. 

Long-term  trends  in  abundance  and 
recruitment  of  summer  floiuider  were 
derived  from  several  local  and 
coastwide  surveys.  In  general,  these 
indices  indicated  that  summer  flounder 
were  approximately  fire  times  more 
abundant  in  the  mid  to  late  1970's  than 
in  the  late  1980'8.  These  surveys  also 
Indicated  that  the  1988  year  class  was 
poor  and  the  1989  and  1990  year  classes 
"no  better  than  average."  In  addition, 
the  coastwide  Northeast  Fisheries 
Center  (NEFC)  survey  did  not  collect 
any  summer  flounder  older  than  age 
three  in  the  1990  survey,  although  a 
decade  ago  summer  flounder  as  old  at  10 
years  were  collected.  This  indicates  a 
severely  compressed  age  composition  of 
the  summer  flounder  stock.  Such  age 
class  compression  poses  a  great  risk  to 
recruitment  because  the  older,  more 
fecund  spawning  adults  are  being  to 
rapidly  removed  from  the  population. 
Most  of  the  juvenile  fish  eire  being 
spawned  by  individuals  that  only  get  to 
spawn  once  or  at  most  twice  before  they 
are  caught. 

Summer  flounder  commercial  landings 
for  the  first  quarter  of  1990  verify  the 
fishery  independent  survey  indices. 
Commercial  landings  in  1989  plummeted 
to  21  million  pounds  (9.525,537.51 
kilograms  (kg)),  the  lowest  in  the  past  15 
years,  which  was  70  percent  of  the 
average  landings  for  the  1980's. 
Landings  for  1990  are  projected  to  be 
even  lower  only  29  percent  as  many 
pounds  were  landed  during  the  first 
quarter  of  1990  as  were  landed  in  1989. 
Coastwide  average  price  for  the  first 
quarter  of  1989  was  $1.38/pound, 
whereas  in  1990  the  average  had  risen  to 


$1.94/pound.  partially  offsetting  the 
reduced  landings. 

Management  Measures 

A  minimum  mesh  size  of  5.5  inches 
(13.97  cm)  in  the  terminal  portion  of  all 
otter  trawl  nets  is  proposed  for  this 
fishery.  This  measure  would  apply  to  all 
vessels  with  500  or  more  pwunds  (228.8 
kg)  of  summer  flounder  aboard.  This  will 
provide  some  measure  of  protection  for 
the  resource  through  reductions  in 
mortality  through  escapement  of  small 
fish. 

In  light  of  the  preponderance  of  lander 
fish  in  the  northern  end  of  the  range  of 
this  fishery,  an  exemption  to  the  mesh 
requirement  is  proposed.  Vessels  fished 
seaward  of  the  line  specified  in  the 
proposed  rule  can  be  exempted  from  the 
mesh  requirement,  provided  they  are  not 
fished  landward  of  the  line. 

Also,  vessels  using  a  "fly  net,"  as 
defined  in  the  proposed  rule,  would  be 
exempted  from  the  mesh  requirement. 
TTiese  nets  are  employed  in  the  southern 
range  of  the  fisherj-.  They  are  fished  off 
the  bottom  and  would  collapse  if  a 
vessel  operator  attempted  to  fish  the  net 
on  the  bottom  to  catch  summer  flounder. 
This  exemption  may  be  rescinded  if  the 
bycatch  of  summer  flounder  taken  by 
these  nets  exceeds  1  percent  of  the 
overall  catch. 

The  proposed  rule  would  adopt 
provisions  similar  to  those  contained  in 
the  Northeast  Multispecies  Fishery 
regulations  at  50  CFR  part  651,  relating 
to  the  stowage  of  nets  and  net 
strengtheners.  This  aids  in  the 
enforcement  of  the  minimum  mesh  size 
yet  provides  flexibility  for  those  vessel 
owners  who  cannot  stow  nets  below 
decks  and  attempts  to  minimize 
disruption  with  existing  gear  stowage 
practices  in  the  industrj'. 

Other  measures  arc  necessary  to 
reduce  the  mortahty  level  in  the  summer 
flounder  fishery  and  allow  for  a 
rebuilding  of  the  stock.  However,  these 
measures  will  undoubtedly  be  much 
more  constraining  than  the  minimum 
mesh  size  proposed  at  this  time.  The 
Council  needs  time  to  develop  these 
measures,  analyze  their  effects  on  the 
resource  and  the  fishermen  dependent 
on  it  and  place  alternative  management 
strategies  before  the  affected  public  The 
proposed  minimum  mesh  size  is 
intended  to  provide  an  interim  level  of 
protection  while  the  Council  develops  a 
long-term  management  strategy  for  the 
summer  flounder  fishery. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act  as  amended,  requires  the 
Secretary  of  Commerce  (Secretary)  to 
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publish  regulations  proposed  by  a 
Council  within  15  days  of  the  receipt  of 
the  amendment  and  proposed 
regulations.  At  this  time  the  Secretary 
has  not  determined  that  the  amendment 
these  rules  would  implement  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act. 
and  other  applicable  law.  The  Secretary, 
in  making  that  determination,  will  take 
into  account  the  Information,  views,  and 
comments  received  during  the  comment 
period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  the 
amendment  that  discusses  the  possible 
impact  on  the  human  environment  as  a 
result  of  this  rule.  A  copy  of  the  EA  may 
be  obtained  from  the  Council  (see 
ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator)  has  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  (E.O.)  12291.  This 
determination  is  based  on  a  draft 
regulatory  impact  review  (RIR)  prepared 
by  the  Council  that  demonstrates 
positive  net  long-term  economic  benefits 
to  the  fishery  under  the  proposed 
management  measures.  The  proposed 
rule,  if  adopted,  is  not  expected  to  have 
an  annual  impact  of  $100  million  or 
more,  nor  to  lead  to  an  increase  in  costs 
or  prices  to  consimiers.  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  nor  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  A  copy  of  the  draft  RIR  may  be 
obtained  from  the  Council  (see 
ADDRESSES). 

The  proposed  rule  is  exempt  from  the 
procedures  of  EO.  12291  under  section 
8(a)(2]  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act.  as  amended 
by  Pub.  L  9&-659.  require  the  Secretary 
to  pubhsh  this  proposed  rule  within  15 
days  of  its  receipt.  The  proposed  rule  is 
being  reported  to  the  Director.  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  it  is  not  possible  to 
follow  the  procedures  of  that  order. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  of  the  reasons  set  forth 
in  the  RIR.  As  a  result  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  This  rule 


would  impose  a  minimum  reporting 
requirement  on  approximately  200 
fishermen  who  may  apply  for  the 
exemption  permit. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island.  Connecticut.  New  York.  New 
Jersey.  Delaware.  Maryland.  Virginia, 
and  North  Carolina.  This  determination 
has  been  submitted  for  review  by  the 
responsible  state  agencies  under  section 
307  of  the  Coastal  Zone  Management 
Act.  The  Council  determined  that  this 
rule  will  not  affect  the  coastal  zone  of 
Pennsylvania.  As  of  October  29, 1990, 
Delaware  and  New  Hampshire  agreed 
with  the  Council's  determination.  No 
other  responses  had  been  received. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  Part  625 

Fish,  Fisheries.  Vessel  permits,  and 
fees. 

Dated:  January  4. 1991. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  part  625  is  proposed  to  be 
amended  as  follows; 

PART  62&— SUMMER  FLOUNDER 
FISHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows; 

Authority:  16  US  C.  1801  et  seq. 

2.  Section  625.4  is  amended  by  adding 
new  paragraphs  (m)  and  (n)  to  read  as 
follows: 

962S.4    VMMt  pcrmtto  and  f •••. 
•         •         •         •         • 

(m)  Mesh  exemption  permits.  A 
permit  holder  may  apply  to  the  Regional 
Director  for  a  mesh  exemption  permit.  A 
mesh  exemption  permit  exempts  the 
owner  or  operator  from  the  minimum 
mesh  size  requirements  of  {  654.24(a)(1) 
if  the  vessel  is  engaged  in  fishing 
exclusively  seaward  of  the  line  specified 
in  S  652.24(a)(2).  Any  person  issued  a 
mesh  exemption  permit  by  the  Regional 
Director  is  subject  to  the  other 
provisions  of  this  part.  Application  must 
be  made  in  accordance  with  paragraph 
(a)  of  this  section. 

(n)  Surrender.  (1)  A  permit  issued  for 
a  vessel  may  be  surrendered  by  the 


owner  thereof  by  certified  mail 
addressed  to  the  Regional  Director. 

(2)  The  Regional  Director  will  reissue 
a  permit  which  is  surrendered  within  45 
days  from  the  date  the  request  for 
reissuance  is  received. 

3.  Section  625.7  is  amended  by 
revising  paragraph  (a)(1)  and  by  adding 
paragraphs  (a)(3)  through  (a)(5)  to  read 
as  follows; 

S62S.7    ProhlbHions. 

(a)  •  *  • 

(1)  Land  or  possess  at  sea  any  summer 
flounder,  or  parts  thereof,  which  fail  to 
meet  the  minimum  fish  size  specified  in 

S  625.23: 

•  •         «         •         • 

(3)  Fish  for  summer  flounder  in  excess 
of  500  pounds  (226.8  kg)  with  nets  with 
mesh  smaller  than  the  minimum  mesh 
size  specified  in  S  625.24(a)(1); 

(4)  Fish  for  summer  flounder  landward 
of  the  line  specified  in  §625.24  (a)(2) 
while  possessing  a  valid  mesh 
exemption  permit  issued  under 

S  625.4(m):  or 

(5)  Catch  summer  flounder  in  excess 
of  50  pounds  (22.68  kg)  per  tow  with  a 
fly  net  described  in  !  625.24(a)(2). 

•  •        «        •        * 

4.  Section  625.24  is  added  to  read  as 
follows: 

§  625^4    G«ar  Re»trlctk>na. 

(a)  (1)  An  owner  or  operator  of  an 
otter  trawl  vessel  fishing  for  summer 
flounder  must  comply  with  the  minimum 
mesh  size  requirement.  The  minimum 
mesh  size  is  5.5  inch  (13.97  cm)  mesh 
diamond  mesh  or  6  inch  (15.24  cm) 
square  mesh,  inside  measure,  for  at  least 
75  continuous  meshes  forward  of  the 
terminus  of  the  net.  The  minimum  mesh 
size  requirement  does  not  apply  to  the 
exceptions  specified  in  paragraphs  (a)(2) 
to  (a)(4)  of  this  section. 

(2)  A  vessel  owner  or  operator  who  is 
issued  a  mesh  exemption  permit  under 
§  625.4(m)  is  exempt  from  the  minimum 
mesh  size  requirement  if  the  vessel  is 
fishing  exclusively  seaward  of  the  line 
specified  as  follows:  the  line  follows 
71''30'  west  longitude  south  to  its 
intersection  with  Loran  C  8860-Y-43750. 
then  northeasterly  along  Loran  C  8860- 
Y-43750  to  41°00.0'N.  70''49.5'W.  then 
easterly  to  41"00.0'N.  70''30.0'W,  then 
southerly  to  40'50.0'N,  70°30.0'W,  then 
easterly  to  40°50.0'W.  69°40.0'W.  then 
southerly  to  40'33.5'N.  69°40.0'W.  then 
southwesterly  along  Loran  C  9960- Y- 
43500  to  40''28.5'N,  70°40.0'W,  then 
northerly  to  40°40.5'N.  70'40.0'W.  then 
southwesterly  along  Loran  C  9960-  Y- 
43600  to  4O°3O.0'N.  72'00.0'W.  then 
southerly  to  40'17.8'N,  72°00.0'W.  then 
southwesterly  along  Loran  C  9960- Y- 
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43500  to  40*15.5'N.  72*20.0"W,  then 
southerly  along  72°20.0'W,  to  the 
southern  limit  of  the  management  unit. 

(3)  A  vessel  owner  or  operator  is 
exempt  from  the  minimum  mesh  size 
requirement  if  the  fishing  vessel  catches 
less  than  50  pounds  (22.68  kg)  of  summer 
flounder  per  tow  and  if  the  vessel  uses  a 
two  seam  otter  trawl  fly  net  with  the 
following  configuration; 

(i)  The  net  has  large  mesh  webbing  in 
the  wings  with  a  stretch  mesh  measure 
of  8  inch  (20.32  cm)  to  64  inch  (162.56 
cm); 

(ii)  The  first  body  (belly)  section  of  the 
net  consists  of  35  meshes  or  more  of  8 
inch  (20.32)  (stretch  mesh)  webbing  or 
greater  behind  the  bottom  (footrope)  and 
top  (headrope);  and 

(iii)  In  the  body  section  of  the  net  the 
stretch  mesh  decreases  in  size  relative 
to  the  wings  and  continues  to  decrease 
throughout  the  extensions  to  the  cod 
erd,  which  generally  has  a  webbing  of  2 
inch  (5.08  cm]  (stretch  mesh). 

(4)  A  vessel  owner  or  operator  is 
exempt  from  the  minimum  mesh  size 
requirement  if  the  vessel  retains  less 
than  500  pounds  (226.8  kg)  of  summer 
flounder  per  trip. 

(b)  If  the  Regional  Director  determines 
after  a  review  of  annual  data  that  the 
summer  flounder  catch  in  the  fly  net 
fishery  exceeds  1  percent  of  the  total 
catch,  he  may  rescind  the  exemption 
under  paragraph  (a)(3)  of  this  section  by 
notice  in  the  Federal  Register. 

(c)  A  vessel  owner  or  operator  of  an 
otter  trawl  vessel  retaining  more  than 
500  pounds  (226.8  kg)  of  summer 
f.ounder  on  board  and  subject  to  the 
requirement  specified  in  paragraph 
{a)(l)  of  this  section  may  not  have 
available  for  immediate  use  any  net,  or 
any  piece  of  net,  not  meeting  the  mesh 
size  requirements,  or  mesh  that  is 
choked  off.  A  net  that  conforms  to  one 
cf  the  four  following  specifications  and 
that  is  not  shown  to  have  been  in  recent 
use  is  considered  "not  available  for 
immediate  use": 

(1)  Nets  stowed  below  deck;  a  net  is 
considered  to  be  stowed  below  deck  if  it 
is  fan  folded  (flaked)  and  bound  around 
i  3  circumference  and  securely  fastened 
to  the  deck  of  the  vessel.  Towing  wires 
(any  wires  including  the  "leg"  wires), 
must  be  detached  from  the  net. 

(2)  Nets  stowed  and  lashed  down  on 
deck;  a  net  is  considered  to  be  stowed 
and  lashed  down  on  deck  if  it  is  fan 
folded  (flaked)  and  bound  around  its 
circumference  and  securely  fastened  to 
the  deck  or  rail  of  the  vessel.  The  towing 
wires  (any  wires  including  the  "leg" 
wires),  must  also  be  detached  from  the 
net 

(3)  Nets  that  are  on  reels  and  are 
covered  and  secured  with  the  cod  end 


removed;  a  net  on  a  reel  is  considered  to 
be  "stowed  and  lashed  down  on  deck"  if 
the  entire  surface  of  the  net  on  the  reel 
is  covered  with  canvas  or  similar 
material,  which  is  securely  bound.  The 
towing  wires  (any  wires  including  the 
"leg"  wires),  must  also  be  detached  from 
the  net  and  the  cod  end  removed  from 
the  net  and  stored  below  deck. 

(4)  Nets  that  are  secured  in  a  manner 
approved  by  the  Regional  Director.  After 
review  and  approval,  the  Regional 
Director  may  specify  alternative 
manner(s]  of  securing  nets  by  notice  in 
the  Federal  Register. 

(d)  A  vessel  owner  or  operator  may 
not  use  any  means  or  device  that 
obstructs  \he  meshes  on  the  top  of  the 
regulated  portion  of  a  trawl  net  except 
that  one  net  strengthener  may  be 
attached  (only  at  its  outside  edges)  to 
the  top  of  the  regulated  portion  of  a 
trawl  net  if  such  net  streng'hener 
consists  of  mesh  material  similar  to  the 
material  of  the  regulated  portion  of  the 
net  and  has  a  mesh  size  of  at  least  twice 
the  authorized  minimum  mesh  size.  'Top 
of  the  regulated  portion  of  the  net" 
means  the  50  percent  of  the  entire 
regulated  portion  of  the  net,  which  (in  a 
hypothetical  situation)  would  not  be  in 
contact  with  the  ocean  bottom  during  a 
tow  if  the  regulated  portion  of  the  net 
v^ere  laid  flat  on  the  ocean  floor. 

(e)  Mesh  sizes  are  measured  by  a 
wedge-shaped  gauge  having  a  taper  of  2 
centimeters  in  8  centimeters  and  a 
thickness  of  2.3  millimeters,  inserted 
into  the  meshes  imder  a  pressure  or  pull 
of  5  kilograms.  The  mesh  size  will  be  the 
average  of  the  measurements  of  any 
series  of  20  consecutive  meshes.  The 
mesh  in  the  regulated  portion  of  the  net 
will  be  measured  at  least  five  meshes 
away  from  the  lacings,  running  parallel 
to  the  long  axis  of  the  net. 

(f)  If  summer  flounder  are  landed  by  a 
vessel  issued  a  permit  under  S  625.4  in  a 
State  that  has  a  larger  minimum  net 
mssh  requirement,  the  State  requu-ement 
is  applicable  notwithstanding  the 
minimum  mesh  size  requirements  under 
paragraph  (a)  (1)  of  this  section. 

[FR  Doc.  91-493  Filed  l-4-«l;  4:19  pm] 
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Norttteast  Multlspecies  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule. 


SUMMARY:  NOAA  issues  this  proposed 
rule  to  implement  Amendment  4  to  the 
Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery  (FMP). 
This  rule  would  (1)  impose  mesh 
regulations  in  the  Southern  New 
Ei^and  Area;  (2)  specify  a  minimum 
mesh  size  of  2*4  inches  (6.35  cm),  unless 
specifically  exempted;  (3)  establish 
framework  measures  to  close  areas  or 
implement  mesh  restrictions  to  protect 
yellowtail  flounder  and  Atlantic  cod;  (4) 
modify  the  reporting  requirements  in  the 
Exempted  Fisheries  Program;  (5)  impose 
gear  regulations  in  the  northern  shrimp 
fishery.  (6)  regulate  the  stowage  of  nets; 
(7)  allow  for  a  fishery  on  Cultivator 
Shoals  for  silver  hake  in  the  Regulated 
Mesh  Area;  and  (8)  include  silver  hake, 
red  hake  and  ocean  pout  in  the 
management  unit.  Amendment  4 
(Amendment)  is  intended  to  improve  the 
overall  effectiveness  of  existing 
management  measures  and  enhance  the 
conservation  of  the  groundfish  stocks. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
21. 1991. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  and  Amendment  to 
Richard  B.  Roe,  Director.  Northeast 
Region,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive, 
Gloucester,  M.'\  01930. 

Copies  of  the  Amendment 
Environmental  Assessment  (EA).  and 
Regulatory  Impact  Review  (RIR),  and 
other  supporting  documents  are 
available  upon  request  from  Douglas  G. 
Marshall,  Executive  Director.  New 
England  Fishery  Management  Council,  5 
Broadway  (Route  1).  Saugus,  MA  01960. 

Send  comments  on  the  proposed 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jack  Terrill  (NMFS,  Resource  Policy 
Analyst),  508-281-9252. 
SUPPLEMENTARY  INFORMATION:  The 
FMP,  which  was  prepared  by  the  New 
England  Fishery  Management  Council 
(Council),  was  approved  by  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director)  on  July  17, 1986.  Regulations 
implementing  the  FMP  were  filed  on 
August  20. 1986  (51  FR  29642)  and 
became  effective  on  September  15. 1986. 
Amendment  1  to  the  FMP,  which  was 
implemented  on  October  1, 1987  (52  FR 
35093),  responded  to  deficiencies  that 
were  identified  by  the  Regional  Director 
in  his  approval  of  the  FMP.  Amendment 
2,  which  was  implemented  in  January 
1989  (54  FR  4798),  imomved  the 
effectiveness  of  several  of  the  existing 


980 


Federal  Register  /  Vol.  56,  No.  7  /  Thursday.  January  10,  1991  /  Proposed  Rules 


FMP  measuTpfl  in  relation  to  two  major 
factors:  1)  The  promotion  of  regulatory 
compliance,  and  2)  the  long-term 
achievement  of  management  objectives. 
Amendment  2  also  adopted  management 
measures  that  had  previously  been 
implemented  in  February  1988  as  an 
emergency  action. 

Amendment  3  implemented  the 
Flexible  Area  Action  System  (FAAS)  on 
December  15. 1989  (54  FR  52803). 
Amendment  3  enabled  the  management 
system,  including  the  Council,  its 
Multispecies  Committee,  NMFS  and 
other  management  agencies  to  respond 
in  a  more  timely  manner  to  protect  large 
concentrations  of  juvenile,  sublcgal 
(smaller  than  the  minimum  legal  size), 
and  spawning  fish. 

Amendment  4  builds  on  the  existing 
FMP  measures  and.  in  a  number  of 
ways,  would  break  new  grou.nd  for 
fisheries  management  m  New  England 
It  would  impose  the  first  mesh 
restrictions  in  the  Southern  New 
England  area  on  a  permanent  basis; 
establish  a  minimuni  mesh  size  for  all 
species,  unless  specifically  exempted; 
provide  a  framework  mechanism  to 
allow  the  Regional  Director  to  close 
limited  areas  to  protect  small  yellowtail 
flounder  and  impose  square  mesh  net 
regulations,  by  notice  in  the  Federal 
Register,  to  protect  small  cod. 

Other  proposed  measures  would 
strengthen  existing  FMP  age-at-entry 
controls.  The  modifications  to  the 
E-xempted  Fisheries  Program  would 
enable  the  Council  to  obtain  needed 
information  to  improve  controls  on  the 
Exempted  Fisheries  Program  in  the  Gulf 
of  Maine.  Gear  reflations  in  the 
northern  shrimp  fishery,  based  on  very 
recent  conservation  engineering 
research,  would  reduce  the  bycatch  of 
regulated  sf)ecie8.  The  amendment 
would  add  silver  hake  (whiting),  red 
hake,  and  ocean  pout  to  the  multispecies 
management  unit.  It  would  further 
restrict  the  carrying  of  small  mesh  net 
on  vessels  fishing  in  the  Regulated  .Mesh 
Areas,  by  imposing  stoAage 
requirements. 

Although  Amendment  4  does  not 
develop  explicit  rebuilding  strategies  for 
overfished  stocks,  the  Council  has 
already  started  the  development  of 
Amendment  5  to  solve  this  problem  in 
the  multispecies  fishery.  Am.endment  4 
does  not  include  definitions  of 
overfishing  for  key  multispecies  stocks 
and  acknowledges  that  many  of  these 
stocks  are  being  overfished  because  the 
percent  maximum  spawning  potential 
(%MSP)  targets  are  not  being  met. 
Scientists  of  the  Technical  Monitoring 
Croup  have  informed  the  Council  that  in 
order  to  meet  these  targets,  substantial 
increases  in  age-at-entry  levels  or 


reductions  in  fishing  mortality  (F)  are 
required.  Through  its  Multispecies 
Committee,  the  Council  is  now 
systematically  considering  a  full  range 
cf  alternatives  for  inclusion  in 
Amendment  5  to  meet  the  requirements 
of  50  CFR  part  802  Guidelines  for 
Fishery  Management  Plans. 

Amendment  4  contains  eight  specific 
changes  and  additions  to  the 
management  system.  These  are  as 
follows: 

1.  Modify  the  Exempted  Fisheries 
Program  to:  (a)  Require  Exempted 
Fisheries  Permit  holders  to  report  the 
area  in  which  they  fished,  the  amount  of 
fishing  time,  depth  range,  and  mesh  size 
used;  (b)  require  Exempted  Fisheries 
Permit  holders  to  carry  a  sea  sampler  if 
requested  to  do  so  by  the  Regional 
Director  and  (c)  prevent  Exempted 
Fisheries  Permit  holders  from  landing  a 
higher  bycatch  of  regulated  species 
when  they  are  really  engaged  in  a 
directed  fishery  for  silver  hake  or 
northern  shrimp. 

2.  Provide  a  framework  mechanism. 
with  appropriate  opportunity  for  public 
input,  that  would  enable  the  Council,  in 
consultation  with  the  Atlantic  States 
Marine  Fisheries  Commission  (ASMFC) 
and  NMFS.  to  recommend,  annually  if 
needed,  to  the  Regional  Director,  shrimp 
gear  modifications  to  minimize  the 
bycatch  of  regulated  species  in  the 
northern  shrimp  fishery. 

3.  Add  silver  hake  (whiting) 
[Merluccius  bilinearis],  red  hake 
[Urophycis  chuss),  and  ocean  pout 
[Macrozoarces  americanus)  to  the 
multispecies  finfish  management  unit. 

4.  Establish  a  2V2  inch  [6.35  cm) 
minimum  codend  mesh  size  for  the 
mixed  trawl  fishery  that  would  apply 
throughout  the  range  of  species 
managed  under  the  FMP,  This  measure 
would  apply  to  multispecies  fisheries, 
such  as  the  exempted  fisheries  in  the 
Gulf  of  Maine,  not  otherwise  subject  to 
the  5'/2  inch  (13.97  cm)  mesh  size 
regulation,  with  the  following 
provisions:  (1)  "Hiere  would  be  a  year- 
round  exemption  for  a  directed  Loligo 
and  IHcx  squid  fishery:  however,  vessels 
using  a  mesh  size  smaller  than  2Vi  inch 
(6.35  cm)  to  fish  for  squid  must  restrict 
their  bycatch  of  all  species  included  in 
the  multispecies  management  unit  (cod. 
haddock,  pollock,  winter  flounder, 
yellowtail  fiounder.  American  plaice, 
witch  flounder,  redfish,  silver  hake,  red 
hake,  ocean  pout,  white  hake,  and 
windowpane  flounder)  to  25  percent  or 
less  of  squid  landings  by  weight  on  each 
fishing  trip;  (b)  the  fisheries  for  northern 
shrimp  and  hemng  would  be  exempt 
from  this  measure;  however,  operators 
of  boats  fishing  for  herring  must  hmit 
their  bycatch  of  the  regulated  species  to 


1  percent  of  their  herring  landings  on 
each  trip;  and  (c)  the  mesh  size 
requirement  would  initially  apply  to  80 
meshes  counted  from  the  end  of  a  trawl 
net,  and  there  would  be  a  phase-in 
period  of  2  years  from  the  date  of 
implementation  of  this  amendment 
before  it  applied  to  all  mesh  in  the  net. 

5.  Change  the  designation  of  the 
recent  experimental  fishery  for  silver 
hake  (whiting)  in  the  Cultivator  Shoal 
area  to  the  "Cultivator  Shoal  whiting 
fishery"  within  boundaries  and  during  a 
time  period  established  by  the  Regional 
Director  upon  the  recommendation  of 
the  Council  on  an  annual  basis.  For  the 
first  year,  and  unless  changed  by  the 
Council  by  recommendation  to  the 
Regional  Director,  the  fishery  would 
take  place  from  June  15  through  October 
31  within  the  boundaries  previously 
established  for  the  experimental  fi.shery. 
A  special  permit  from  the  Regiorial 
Director  would  be  required  to  fish  for 
silver  hake  in  the  prescribed  area.  The 
Regional  Director  would  be  able  to 
restrict  the  issuance  of  these  permits  if 
there  were  high  discards  cf  other 
species  in  the  area.  Vessels  receiving  a 
permit  to  fish  in  the  Cultivator  Shoal 
silver  hake  fishery  would  be  required  to 
fish  exclusively  for  silver  hake  in  the 
defined  area.  Permit  conditions  would 
be:  (a)  A  trip  bycatch  limit  of  1  percent 
of  regulated  species;  (b)  a  minimu.Ti 
mesh  size  of  2 'A  inch  (6.35  cm)  in  the 
codend  end  extension  piece  (160  meshes 
from  the  end  of  the  net);  and  (c) 
reporting  requirements,  which  would  be 
the  information  called  for  in  the  Tier 
Two  Fishing  Trip  Record  (NOAA  Form 
88-30)  used  in  the  1988  and  1989 
experimental  fisheries.  The  Regional 
Director  would  conduct  periodic  sea 
sampling  to  determine  whether  changes 
in  the  limes  and  areas  fished  are  needed 
and  to  determine  the  bycatch  of 
regulated  species,  especially  haddock. 
There  would  be  a  full  review  of  data, 
annually,  before  change.^  of  fishing 
dates.  Changes  would  be  published  by 
notice  in  the  Federal  Register. 

6.  Replace  the  need  to  take  action 
under  FAAS  with  two  measures 
designed  to  protect  small  fish,  in  areas 
where  the  occurrence  of  small  fish  can 
be  adequately  anticipated.  The  first 
measure  (a)  protects  small  yellowtail 
flounder  in  the  Southern  New  England 
area;  the  second  (b)  protects  large 
concentrations  of  small  Atlantic  cod  on 
StcUwagen  Bank  and  Jeffreys  Ledge. 

Measure  (a)  would  authorize  the 
Regional  Director  to  close  a  part  of  the 
Southern  New  England  yellowtail 
closure  area  or  the  Nantucket  Lightship 
area  to  protect  very  large  concentrations 
of  juvenile  yellowtail  flounder,  based  on 
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biweekly  sea  sampling  data.  The  closure 
would  be  limited  to  the  area  covered  by 
ten  10-minute  squares  (approximately 
770  square  miles  (1994.3  square 
kilometers)).  Ten-minute  squares  are 
rectangles  defined  by  10  minutes  of 
latitude  of  longitude.  The  closure  would 
be  implemented  by  a  notice  in  the 
Federal  Register.  Additional  notification 
would  be  provided  through  a  notice  to 
affected  permit  holders  and  the  news 
media.  The  criterion  for  determining 
whether  there  is  a  large  concentration  of 
small  yellowtail  flounder  in  the  area 
would  be  whether  more  than  50  percent 
of  the  catch  by  weight  of  yellowtail 
flounder  are  smaller  than  the  legal 
minimum  size  (currently  13  inches  (33.02 
cm)).  In  the  event  that  the  catch  rate  for 
yellowtail  flounder  on  sea  sampling 
tows  is  less  than  500  pounds  (226.8  kg) 
per  hour,  the  Regional  Director  would 
notify  the  Multispecies  Committee  so 
that  it  may  recommend  appropriate 
action.  The  area  would  reopen  if  less 
than  50  percent  of  the  catch  by  weight  of 
yellowtail  flounder  is  smaller  than  the 
legal  minimum  size,  or  the  catch  rate  for 
yellowtail  flounder  on  sea  sampling 
tows  is  less  than  500  pounds  (226.8  kg) 
per  hour.  If  the  catch  rate  is  less  than 
500  pounds  (226.8  kg)  per  hour,  the 
Regional  Director  would  consult  with 
the  Multispecies  Committee  before 
reopening  the  area. 

Under  measure  (b).  the  Regional 
Director  would  be  able  to  initiate  a  two- 
tiered  action  aimed  at  controlling  high 
discards  of  juvenile  cod  during  their 
spring  migration  through  Stellwagen 
Bank  and  Jeffreys  Ledge  by  publishing  a 
notice  in  the  Federal  Register.  The 
threshold  at  which  the  action  would  be 
automatically  triggered  is  when  there  is 
an  average  20  percent  discard  rate  of 
"sublegal"  cod  (less  than  the  regulated 
minimum  size,  currently  19  inches  (47.83 
cm))  during  at  least  three  geographically 
representative  monitoring  tows  that  are 
conducted  with  a  NMFS-approved  sea 
sampler  on  board.  The  minimum  catch 
rate  during  the  monitoring  tows  would 
be  500  pounds  (226.8  kg)  per  hour.  The 
period  during  which  this  action  could 
take  place  would  be  February  through 
July.  However,  the  duration  of  the  action 
could  be  only  as  long  as  is  necessary  to 
protect  the  concentrations  of  small  fish. 
The  action  would  be  terminated  by  the 
Rpgional  Director  if  he  determines  by 
monitoring  tows  conducted  at  least 
biweekly,  that  the  threshold  condition 
no  longer  exists.  The  Regional  Director, 
as  conditions  warrant  and  in 
consultation  with  industry  and 
enforcement  officials,  would  be  able  to 
subdivide  the  designated  action  areas. 


The  initial  tier  of  the  action  would 
require  that  vessels  using  bottom- 
tending  mobile  gear  (trawl  nets)  use  nets 
with  mesh  that  is  5Vi  inehes  (13.97  cm) 
or  larger,  provided  that  the  mesh 
comprising  the  first  50  bars  of  mesh  in 
the  net.  counted  from  the  end  of  the 
codend,  would  have  to  be  at  least  6-inch 
(15.24-cm)  mesh  hung  on  the  square. 
During  the  control  action,  vessels  in  the 
area  wotild  be  permitted  to  have 
available  for  immediate  use  only  nets 
with  5Vi  inch  (13.97-cm)  mesh  or  larger. 
Any  mesh  less  than  6  inches  (15.24  cm) 
that  is  not  part  of  the  net  would  be 
stored  in  accordance  with  the 
restrictions  placed  on  carrying  small 
mesh  while  fishing  in  the  Regulated 
Mesh  Areas  (see  item  6).  The  second  tier 
of  the  action  would  be  triggered  if  the  20 
percent  discard  rate  persists  with  the 
use  of  6-inch  (15.24-cm)  square  mesh,  or 
if  the  Regional  Director  were  to 
determine  that  there  is  a  significant 
degree  of  non-compUance  with  the  6- 
inch  (15.24-cm)  square  mesh  rule.  It  is 
the  Council's  intent  that  the  Regional 
Director  would  close  the  affected  area 
or  areas  to  bottom-tending  mobile  gear. 

7.  Modify  the  regulations  that  allow 
vessels  in  the  Regulated  Mesh  Area  to 
have  on  board  nets  of  smaller  mesh  than 
the  regulated  mesh,  provided  that  it  is 
not  "available  for  Immediate  use."  The 
language  specifies  that  the  nets  must 
either  be  stowed  below  deck,  stowed 
and  lashed  down  on  deck,  secured  in  a 
manner  approved  by  the  Regional 
Director,  or  covered  and  secured  on 
reels  with  the  codend  removed.  The 
proposed  modifications  would  specify: 
(a)  A  net  is  considered  to  be  stowed 
below  deck  if  it  is  located  below  the 
main  working  deck  from  which  the  net  is 
deployed  and  retrieved,  with  the  towing 
wires  (any  wires  including  the  "leg" 
wires)  detached  from  the  net;  (b)  a  net  is 
considered  to  be  "stowed  and  lashed 
down  on  deck"  if  it  is  fan-folded  (flaked) 
and  bound  around  its  circumference  and 
securely  fastened  to  the  deck  or  the  rail 
of  the  vessel,  with  the  towing  wires  (any 
v.'ires  including  the  "leg"  wires) 
detached  from  the  net;  and  (c)  a  net  on  a 
reel  is  considered  to  be  "stowed  and 
lashed  dovm  on  deck"  only  if  the  entire 
surface  of  the  net  on  the  reel  is  covered 
with  canvas  or  similar  material  that  is 
securely  bound,  the  towing  wires  (any 
wires  including  the  "leg"  wires)  are 
detached  from  the  net,  and  the  codend  is 
removed  from  the  net  and  stored  below 
deck. 

8.  Additional  measures  for  the 
Southern  New  England  yellowtail 
floimder  closure  area  are  proposed.  The 
entire  Southern  New  England  yellowrtail 
closure  area  would  close  on  March  1 


(currently  the  part  west  of  71*30'  W. 
longitude  closes  on  April  1).  The  closure 
would  prohibit  the  use  of  all  commercial 
fishing  gear  capable  of  catching 
yellowtail  fioimder.  Such  gear  includes 
bottom-tending  mobile  net  gear  and 
scallop  dredges.  It  does  not  include  surf 
clam  dredges,  lobster  gear,  or  hook  and 
line  gear.  When  the  closure  is  not  in 
effect,  there  would  be  a  5Mi-inch  (15.24- 
cm)  minimum  mesh  regulation  in  this 
area.  The  minimum  mesh  size  would 
apply  to  75  meshes  from  the  end  of  the 
net  in  trawl  nets  and  to  all  mesh  in 
gillnets.  Vessels  fishing  with  mesh 
smaller  than  the  yellowtail  flounder 
mesh  size  could  not  have  any  yellowtail 
flounder  stored  below  deck  or  on  deck 
In  baskets,  totes,  or  other  containers. 
Vessels  with  yellowtail  flounder  and 
small  mesh  aboard  must  follow  the 
regulations  pertaining  to  the  carrying  of 
small  mesh  while  in  the  Regulated  Mesh 
Area. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act.  as  amended  by  Pub.  L 
99-659,  requires  the  Secretary  to  publish 
regulations  proposed  by  a  Council 
within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  the  Secretary  has  not  determined 
that  the  amendment  these  rules  would 
implement  is  con^jalent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act.  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  would  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act  as  amended 
by  Pub.  L  99-659.  require  the  Secretary 
to  pubhsh  this  proposed  rule  15  days 
after  its  receipt  It  is  being  reported  to 
the  Director,  Office  of  Management  and 
Budget  (OMB),  with  an  explanation  of 
why  it  is  not  possible  to  follow 
procedures  of  that  order. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  the 
Amendment  that  is  included  in  the 
Amendment  document.  You  may  obtain 
a  copy  of  the  EA  from  the  Council  (see 
ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  has  initially 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  E.0. 12291.  This 
determination  is  based  on  the  draft 
regulatory  impact  review  (RIR),  which 
demonstrates  positive  long-term 
economic  benefits  to  the  fishery  under 
the  proposed  management  measures. 
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The  prapoaed  rule,  if  adopted,  is  not 
expected  to  have  aa  annual  impact  of 
$100  millioc  or  more,  nor  to  lead  to  an 
increase  in  oosta  or  prices  to  consumers, 
individaai  industriea.  Federal,  sta^e,  or 
local  govemmeat  a^ncies,  or 
geograi^uc  regioat;  nor  to  have 
significaxit  adverse  effects  on 
competition,  employment,  investment. 
productivity.  ioDOvation.  or  on  the 
ability  of  U3. -based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  You  may 
obtain  a  copy  of  the  draft  RIR  from  the 
Council  (see  ADoncsscs]. 

The  proposed  rule  contains  coUection- 
of-infomiatioa  requirements  subject  to 
the  Paperwork  Reduction  Act.  The 
Exempted  Fisheries  Program 
informetioa  requirement  in  §  651.23(f) 
and  the  Cultivator  Shoal  Whiting 
Fishery  information  requirement  in 
S  651^cK3)  have  been  submitted  to 
OMB  for  approval.  The  public  reporting 
burdens  are  5  minutes  per  response  for 
each  submission.  These  collections  of 
information  were  previously  approved 
under  OMB  control  number  064&-0212. 
The  pennitting  requirement  under 
S  651.2a(c]  has  also  been  submitted  to 
OMB  for  approval.  This  requirement  has 
a  public  reporting  burden  of  2  mmutes. 
Send  comments  regarding  these  burden 
estimates  to  John  G.  Terriil.  NMFS,  One 
Blackburn  Drive.  Gloucester,  MA  01930: 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington, 
DC  20503  (Attn:  Desk  Officer  for 
NOAAJ. 

The  Council  prepared  an  RIR  and  an 
initial  regulatory  flexibility  analysis 
(IRFA)  for  Amendment  4  that  concluded 
that  if  adopted,  this  proposed  rule 
would  have  a  significant  economic 
impsct  on  ■  substantial  number  of  small 
entities.  This  determination  was  based 
upon  the  RIR  and  the  analysis  contained 
in  the  Amendment  The  impacts  of  only 
two  measures  of  the  Amendment  have 
been  identified  as  being  quantifiable 
using  the  New  England  Fishery 
Management  Councirs  (Council) 
bioeconomic  simulation  model. 

The  measure  requiring  a  minimum 
mesh  size  of  2V4  inches  (6.35  cm)  has 
been  determined  to  have  a  potential 
short-tenn  adverse  economic  impact.  In 
the  first  2  years  of  implementation,  it 
would  cause  an  estimated  decrease  in 
landings  of  7  percent  from  the  southern 
stock  and  12  percent  from  the  northern 
stock.  An  additional  3  percent  reduction 
in  silver  hake  landings  from  the 
southern  stock  would  occur  for  those 
fishing  for  squid.  This  is  offset  by  a  long- 
term  (8  years]  increase  in  silver  hake 
landings  of  &£  percent  from  the  northern 
stock  and  0.91  percent  from  the  southern 


stock,  assuming  constant  fishing 
mortality  at  1988  levels.  Further 
expenses  would  occur  due  to  net 
replacement  costs,  which  are  estimated 
between  $600  for  a  codend  and  $3,000 
for  a  trawl  net 

The  measure  imposing  a  SV^  inch 
(13.97<m)  mesh  requirement  in  the 
Southern  New  England  Area  would 
cause  a  short-term  loss  of  yellowiail 
flounder  landings  estimated  to  be 
between  1.5  and  3.8  percent.  The  long- 
term  increases  in  yellowtail  landings  are 
expected  to  range  form  5  to  7  percent  in 
the  third  year  after  implementation  to  a 
range  of  12  to  19  percent  in  the  tenth 
year  Smaller  increases  in  landings  of 
other  reguia'.ed  species  are  also 
expected  to  occur. 

The  measures  closing  areas  or 
establishing  mesh  regulation  when 
excessive  discards  of  yellow  tail 
flounder  or  Adantic  cod  occur  are  not 
expected  to  have  a  significant  economic 
impact.  These  actions  would  only  be  in 
place  for  the  duration  of  the  occurrence 
and  are  designed  to  take  place  only  in 
discrete  areas  to  reduce  impacts 
significantly.  Most  of  the  discards 
occurring  are  of  regulated  finfish  just 
under  the  minimum  size.  A  short-term 
action  would  allow  these  species  to 
reach  legal  size  for  harvest  that  could 
possibly  occur  in  the  same  year. 

The  measure  estabhshLng  gear 
regulations  in  the  northern  shrimp 
fishery  requires  that  the  Council 
annually  review  gear  technology  and 
make  a  recommendation  to  the  Regional 
Director  for  the  type  of  gear  to  be  used 
in  the  upcoming  fishery.  The  intended 
effect  is  to  reduce  the  discards  of 
multispecies  finfish  taken  by  traditional 
shrimp  gear.  As  part  of  the 
reconunendation.  the  Council  would 
prepare  an  economic  impact  analysis. 
The  recommendation  and  impact 
analysis  would  be  made  available  to  the 
public  for  a  30-day  comment  period 
before  a  final  decision  is  made  and  the 
gear  implemented. 

The  remaimng  measures  impose  little 
or  no  quantifiable  adverse  economic 
impacts  on  the  affected  public.  The 
formal  estabhshment  of  the  Cultivator 
Shoals  silver  hake  fishery  would  provide 
a  positive  benefit  by  allowing  vessel 
operators  to  participate  in  a  fishery  that 
had  been  historically  fished  but 
prohibited  by  implementation  of  the 
FMP.  in  recent  years,  a  limited  fishery 
had  been  allowed  through  an 
experimental  fishery  designation 
authorized  by  the  Regional  Director.  Ex- 
vessel  value  of  silver  hake  landed  from 
this  fishery  m  1988  averaged  $46,000  per 
vessel.  By  participatii\g  in  this  fishery, 
vessel  operators  would  be  targeting  on 


silver  hake  rather  than  the  less 
abuiKlant  multispecies  finfish. 

The  Council  determined  that  this  rule 
would  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
management  programs  of  New 
Hampshire,  Massachusetts,  Rhode 
Island.  Connecticut  New  York,  New 
Jersey,  Pennsylvania.  Delaware, 
Maryland,  Vii^ginia.  and  North  Carolina. 
This  determination  has  been  submitted 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act  The 
State  of  Maine  has  responded 
previously  that  fishery  management  is 
not  a  listed  activity  under  Maine's 
coastal  management  program  and  that 
no  consistency  review  is  required. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  651 

Fishing.  Fisheries.  Vessel  permits  and 
fees. 

Dated  January  4. 1991. 
Samuel  W.  McKeen. 

Acting  AssisUint  Administrator  for  Fisheries. 
National  Marine  Fisbenes  Sen  ice. 

For  reasons  set  out  in  the  preamble,  50 
CFR  part  651  is  proposed  to  be  amended 
as  follows: 

PART  651 -NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  U.S  C  1801  el  seq. 

2.  Section  651.2  is  amended  by 
revising  the  definition  of  "Multispecies 
finfish"  and  by  adding  definitions  for 
"Biweekly"  and  "Codend",  in 
alphabetical  order,  to  read  as  follows: 

§651.2    Definitions. 

*  •         «         *         • 

Biweekly  means  occurring  every  2 

weeks. 

•  *        *        *        • 

Codend  means  the  terminal  section  of 
a  trawl  net  in  which  captured  fish  may 
accumulate. 
***** 

Multispecies  finfish  includes,  but  is 
not  limited  to.  the  following  finfish  in  the 
Northeast  portion  of  the  Atlantic  Ocean 
EEZ. 

Gadus  morhua Atlantic  code. 

Clyptocephalus  Witch  flounder. 

cynoglossue. 
Hippoglossoides  American  plaice. 

phtessoides. 
Limanda  fenvginea Yellowiail  flounder. 
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Mocrozoorce* 

americanus. 
Mefov9grBifwntfS 

aeglefinus. 
Meriuceius  biHmeons . 

Pollachius  virens- 

Pseudopleumaecles 

americanus. 
Scophthahmta 

Sebastes  marines - 

Urophycis  ahass 

Urophycis  tenuis 


Ocean  pout. 

Haddock. 

Sliver  hake 
Pollock. 
Winter  flounder. 

Windowpane 
Bounder. 
.  Redfish. 
.  Red  hake. 
.  White  hake. 


3.  In  5  651.4,  paragraph  (n),  the 
reference  to  "5651.22"  is  changed  to 
read  "|  651.23". 

4.  In  §  651-7.  the  first  paragraph  is 
designated  "(aj":  para^aphs  (aj(l). 
(b)(2i.  MS).  (bK4).  (b)(5),  (bM6),  (b)(8), 
{b)(ll).  aad(d)  are  revised,  and  new 
paragraphs  (b)I12),  (b)(13),  (b)(14), 
(b)(15),  and  (c)  are  added  to  read  as 
follows. 

§651.7    Prohibitions. 


(a)*     *     • 

(1)  Land  or  possess  any  regulated 
specie*  that  fails  to  meet  the  minimum 
fish  sizes  specified  in  S  651.24. 
***** 

(b)*     *     * 

(2)  Fish  within  the  areas  described  in 
§  651.21(a)  with  nets  of  mesh  smaller 
than  the  minimum  size  specified  in 
§  651.21(b),  unless  the  vessel  is  certified 
in  an  exempted  fishery  program 
established  under  §  651.23. 

(3)  Fish  within  the  areas  described  in 
§  651.21(a)  outside  of  the  exempted 
fisheries  area  specified  in  §  651.23(a) 
while  the  vessel  is  certified  to 
participate  in  the  exempted  fisheries 
program  under  §  651.23. 

(4)  Fish  in  areas  specified  in  §  651.22 
during  a  period  in  which  that  area  is 
closed,  unless  allowed  by  that  section. 

(5)  Fail  to  comply  with  the  gear- 
rrarking  requirements  of  S  651.28. 

(6)  import  regulated  species  that  are 
smaller  than  the  minimum  sizes 
specified  m  §  651.24. 

*        •        •        « 

(8)  Violate  any  provisions  of  the 
exempted  fisheries  program  specified  in 

§651.23. 

.        •        *        •         • 

(11)  Enter  the  area  described  in 
§  651.22(aK2)  during  a  period  in  which 
that  area  is  dosed,  unless  allowed  by 
§  631.22(a). 

(12)  Fish  with  nets  of  mesh  smaller 
than  the  minimum  size  specified  in 
§  651.20  unless  exempted  by  §  651.21, 
I  651.23  and  §651.25. 


(13)  Fish  wrthin  the  areas  described  in 
§  651.28  wiAout  a  permit  issued  under 
§  651.28tc). 

(14)  Violate  any  prox-isions  of  the 
Cultivator  Shoab  Whiting  Fisherv' 
specified  in  5  651.28. 

(15)  Violate  any  provisions  specified 
in  §  651.21(a)(3)(i),  §  651.2Md), 
§651.21(e)t2).  5  651.21(f).  and 

§  651.21(g). 

(c)  It  is  unlawful  to  violate  any  ottier 
provision  of  this  part,  the  Magnuson 
Act  or  any  regulations  or  permit  issued 
under  the  Magnuson  Act. 

(d)  Presumption.  The  possession  for 
sale  of  regulated  species  that  do  not 
meet  the  minimum  sizes  specified  in 
§  651.24  for  sale  with  be  prima  facie 
evidence  that  such  regulated  species 
were  taken  or  imported  in  violation  of 
these  regulations.  Evidence  that  such 
fish  were  harvested  by  a  vessel  not 
holding  a  permit  under  this  part  and 
fishing  exclusively  within  state  waters 
will  be  sufficient  to  rebut  the 
presumption.  This  presumption  does  not 
apply  to  fish  being  sorted  on  deck. 

§ 651.21  through 651.27    (Redesignated 
tram  §§  6S1 .20  ttartNigh  «5 1 .26  ] 

5.  Sections  651.20, 651.21. 651.22, 
651.23.651.24.  651.25  and  651.26  are 
redesignated  as  §§  651.21.  651.22,  651.23. 
651.24.  651.25,  651.26  and  651.27, 
respectively,  and  a  new  |  651.20  is 
added  to  read  as  follows: 

§  6S1.20    Minimum  mesh  size  for  the  mixed 
trawl  fishery. 

(a)  Except  as  defined  m  §  651.21 
(Regulated  mesh  area  and  gear 
limitations).  S  651.23  (Exempted  fisher>' 
program),  and  §  651.25  (Experimental 
fishing),  the  minimum  mesh  size  on 
fishing  trips  landing  mulUspecies  finfish 
will  be  2V2  inches  (635  cm). 

(b)  From  April  14. 1991  to  April  14, 
1993,  the  provisions  of  paragraph  (a)  of 
this  section  will  apply  only  to  the  80 
meshes  counted  from  the  terminus  of  the 
net.  Thereafter,  the  provisions  of 
paragraph  (a)  of  this  section  will  apply 
to  the  entire  net 

6.  Newly  designated  §  651.21  is 
amended  by  adding  new  paragraphs 
(a)(3)  and  (gl.  and  by  revising 
paragraphs  (b)(1).  {b)(3),  and  (f)  to  read 
as  follows,  and  the  reference  to 
"§  651.20(aH2}(ii)"  in  paragraph  (a)(2)(i) 
is  changed  to  read  ■§  651.21(a)(2](ii)". 

§651.21    Regulated  mesh  area  and  gear 
iitTiltattons. 

(3)  Southern  New  England  Yellowtail 
Area  (Figure  3): 

(i)  Bounded  by  straight  lines  (rhumb 
lines)  connecting  the  following  points  in 
the  order  stated: 
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(ii)  Vessels  fishing  with  me.sh  smaller 
than  that  defined  in  paragraphs  (b)  and 
(c)  of  this  section  may  not  have  any 
yellowtail  flounder  stored  on  deck  in 
baskets,  fish  boxes  (totes),  or  other 
containers,  or  below  deck  in  any  form. 
Vessels  with  yellowtail  founder  and 
small  mesh  aboard  must  follow  the 
regulations  pertaining  to  the  carr>'ing  of 
small  mesh  defined  in  paragraph  (f)  of 
this  sectiorr 

(b)  Trawl  nets—{\]  Diamond  mesh. 
Except  as  provided  for  in 
§§  651.21(b)(3),  651.21(d),  and  651.23,  the 
minimum  size  for  any  trawl  net. 
including  midwater  trawls,  or  Scottish 
seine,  used  by  a  vessel  fishing  in  the 
mesh  area  described  in  paragraphs 
(aXl),  {a)[2i  and  (a)(3)  of  this  section,  is 
SVi  inches  (13.97  cm)  throughout  the 
entire  net, 

•        * 

(3)  Selective  shrimp  gear,  (i)  The 
Council,  in  consultation  with  the 
ASMFC  and  NMFS,  will  review 
information  on  shrimp  gear  technology 
annually. 

(ii)  For  1991,  the  Council,  in 
consultation  with  ASMFC.  will  make  a 
recommendation  to  the  Regional 
Director  by  July  15.  on  the  appropriate 
shrimp  gear  to  be  used.  The 
recommendation  will  include  an 
economic  impact  analysis  prepared  by 
the  Council  and  will  specify  the  type  of 
shrimp  gear  that  shoTild  be  used  to 
minimize  the  bycatch  of  multispecies 
finfish.  The  Regional  Director  will 
publish  notice  of  the  Council's 
recom.mend8tion  following  the 
procedure  of  paragraph  [b)(3)(iv)  of  this 
section. 

fiii)  For  1992  and  after,  if  a  change  in 
shrimp  gear  is  determined  to  be 
necessary,  the  Council  will  prepare  an 
economic  impact  analj-sis  and  make  a 
recommendation  to  the  Regional 
Director  by  Hv  t5  of  each  year  Tliis 
recommendation  will  include  the 
economic  analysis  and  will  specify  the 
type  of  shrimp  gear  that  should  be  used 
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to  minimize  the  bycatch  of  multispecies 
rmfish. 

(iv)  The  Regional  Director  will  publish 
a  notice  in  the  Federal  Register 
informing  the  public  of  the  Council's 
recommendation  and  making  available 
the  economic  impact  analysis.  The 
notice  will  initiate  a  30-day  public 
comment  period.  Upon  review  of  the 
public  comments,  a  final  notice 
informing  the  public  of  the  Regional 
Director's  decision  to  approve/ 
disapprove  the  Council's 
recommendation  and  to  specify  the  gear 
requirements  will  be  published  in  the 
Federal  Register. 

(v)  The  shrimp  season  will  extend 
from  DL'cember  1  through  May  30  unless 
modified  by  the  ASMFC. 
«        •        *        *        * 

(f]  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  vessel  issued  a 
permit  under  {  651.4  may  have  available 
for  immediate  use  any  net.  or  any  piece 
of  a  net,  not  meeting  the  requirements 
specified  in  paragraphs  (b)  and  (c)  of 
this  section,  or  mesh  that  is  rigged  in  a 


manner  that  is  inconsistent  with 
S  6S1.21(e](2),  while  in  the  areas 
described  in  paragraph  (a)  of  this 
section.  A  net  that  conforms  to  one  of 
the  following  specifications  and  that  can 
be  shown  not  to  have  been  in  recent  use 
is  considered  to  be  not  "available  for 
immediate  use": 

(1)  A  net  stowed  below  deck, 
provided: 

(i)  It  is  located  below  the  main 
working  deck  from  which  the  net  is 
deployed  and  retrieved;  and 

(ii)  The  towing  wires,  including  the 
"leg"  wires,  are  detached  from  the  net. 

(2)  A  net  stowed  and  lashed  down  on 
deck,  provided: 

(i)  It  is  fan-folded  (flaked)  and  bound 
around  its  circumference: 

(ii)  It  is  securely  fastened  to  the  deck 
or  rail  of  the  vessel;  and 

(iii)  The  towing  wires,  including  the 
leg  wires,  are  detached  from  the  net. 

(3)  A  net  that  is  on  a  reel  and  is 
covered  and  secured,  provided: 

(i)  The  entire  surface  of  the  net  is 
covered  with  canvas  or  other  similar 
material  that  is  securely  bound; 


(ii)  The  towing  wires,  including  the  leg 
wires,  are  detached  from  the  net;  and 

(iii)  The  codend  is  removed  from  the 
net  and  stored  below  deck. 

(4)  Nets  that  are  secured  in  a  manner 
approved  by  the  Regional  Director, 
provided  that  the  Regional  Director  has 
reviewed  the  alternative  manner  of 
securing  nets  and  has  published  that 
alternative  in  the  Federal  Register. 

(g)  Stellwagen  Bank  and  Jeffreys 
Ledge  Control  Areas.  (1)  During  the 
period  February  1  through  July  31,  the 
minimum  mesh  size  and  net  storage 
requirements  provided  for  in  paragraph 
(g)(3)  of  this  section  will  be  required  for 
bottom-tending  mobile  gear  (trawl  nets) 
in  the  following  areas  if  the  Regional 
Director  determines  that  such  mesh 
sizes  are  necessary  according  to  the  ' 
provisions  in  paragraph  (g)(2)  of  this 
section: 

(i)  Stellwagen  Bank  (Figure  5). 
Bounded  by  straight  lines  connecting  the 
following  points  in  the  order  stated: 


Stellwagen  Bank  Area  Coordinates 


Reference  point 

Latitude 

Longitude 

Approximate  loran 
coordinates 

Line  description 

SI _ _ 

S2 

S3 

34 

S5 .„.     _..      _       

42*34  0' 
42"28.8' 
42*216' 
42*05.5' 
42*11.0' 

70*235' 
70*39.0' 
70*22.5' 
70*23.3' 
70*04.0' 

13737  44295 
13861  44295 
13810  44209 
13880  44135 
13737    44135 

along  44295. 

along  44136. 
along  13737  to 

• 

SI. 

[n]  Jeffreys  Ledge  (Figure  5).  Bounded 
by  straight  lines  connecting  the 


following  points  in  the  order  stated: 


Jeffreys  Ledge  Area  Coordinates 


Referefx:e  pomt 

Latitude 

Longitude 

Apprommate  kxan 
coordinates 

Line  description 

J2 11!.  ZZZZZZZZ^ZZZZI^ZIZZZZI. 

n  

43*12.7' 
43*09.5' 
42*57.0' 
42*52^ 
42*41.5' 
42*34.0' 
42*55.2- 

70*00.0' 
70*08.0' 
70*08.0' 
70*21.0' 
70'32.5' 
70*26.2- 
70*00.0' 

13369    44445    25826 
13437     44445     25845 
13512     44384     25779 
13631     44384     25805 
13752    44352    25804 
13752    44300    25720 
13474     44362     25720 

along  4445 
along  70*08  0'. 
along  44384. 

J4 

25805  to  25804. 

.iS „.. 

J6 „ 

J7  __     „„ 

along  13752. 
along  25720. 
along  70-0O' to  J1. 

Note:  LORA.N  lines  and  positions  are 
included  for  the  convenience  of  fishermen. 

(iii)  The  areas  described  in  paragraph 
(g)(1)  of  this  section  are  maximum  areas 
that  are  subject  to  subdivision  by  the 
Regional  Director  in  consultation  with 
industry  and  the  Coast  Guard  as 
conditions  warrant,  taking  into 
consideration  that  migratory  nature  or 
historic  movements  of  the 
concentrations  of  cod. 


(2)  Determination  of  mesh  size,  (i)  The 
Regional  Director  will  require  the 
minimum  mesh  size  and  net  storage 
requirements  stated  in  paragraph  (g)(3) 
of  this  section  for  the  areas  described  in 
paragraph  (g)(1)  of  this  section,  if  the 
catch  of  cod  less  than  the  minimum  legal 
size  averages  20  percent  or  more  of  total 
catch,  by  weight,  of  cod  in  trawl  nets 
using  5'/^  inch  (15.24  cm)  diamond  mesh, 
and  the  catch  rate  of  cod  exceeds  500 


pounds  (226.8  kg)  per  hour  in  each  of 
three  monitoring  tows. 

(ii)  If  the  Regional  Director  determines 
that  the  conditions  described  in 
paragraph  (g)(2)(i)  of  this  section  no 
longer  exist,  the  Regional  Director,  by 
notice  in  the  Federal  Register,  will 
remove  the  minimum  mesh  size  and  net 
storage  requirements  contained  in 
paragraph  (g)(3)  of  this  section.  The 
determination  of  whether  the  conditions 
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no  kjngef  ejdst  will  be  based  on  at  least 
three  monitoring  tows  scientifically 
comparable  to,  and  done  in  the  same 
manner  as,  the  tows  upon  which  the 
implementHtion  trf  the  minimum  mesh 
size  and  net  storage  requirements  were 
based.  Soch  tou'S  will  be  conducted  on 
at  least  a  biweekly  basis  after  the 
effective  date  of  tire  mesh  and  net 
storage  restrictions. 

(3)  Minimmn  mesh  size  and  storage 
requirements,  (i)  If  the  conditions 
described  in  paragraph  (g)(2)  of  this 
section  are  determined  to  exist  by  the 
Regional  Director,  notice  will  be 
provided  in  the  Federal  Register  that  Lhe 
minimum  mesh  size  for  any  mesh  on 
beard  vessels  in  the  area  described  in 
paragraph  (g)(1)  of  this  section  shall  be 
5V2  inches  (13.97  cm)  or  larger  except  for 
the  first  50  bars  counted  from  the 
terminus  of  the  net,  which  must  be  at 
least  6  inches  (15.94  cm)  in  size  and 
must  be  hung  on  the  square. 

(ii)  Additional  SV-i  inch  (13.97  cm)  or 
larger  mesh  must  be  stored  in 
accordance  with  the  specifications 
outlined  in  §  651.21(f). 

(4)  If,  during  the  period  that  the 
minimum  mesh  size  requirements  are  in 
effect,  it  is  determined  that  the  threshold 
conditions  described  in  paragraph 
(g)(2)(i)  of  this  section  continue  to  exist, 
based  on  subsequent  sampling  tows 
using  6-inch  (15.24-cm)  mesh,  then  the 
Regional  Director  will  close  the  areas 
according  to  the  provisions  of 

5  651.22(c). 

7.  Newly  designeted  §  651.22  is 
axTiended  by  revising  paragraph  (b)(2) 
and  adding  paragraphs  (c)  and  (d)  to 
read  as  follows,  and  the  reference  to 
"§  651.21(b)"  in  paragraph  (b)(31li)  is 
changed  to  read  "%  551.22(b)." 


§  65 1 .22    Closed  areas. 
•         •         •         •         ♦ 

(b) 


(2)  TTie  area  defined  in  paragraph 
(bl(l)  of  this  section  will  be  regulated  as 
follows: 

(i)  The  area  will  be  closed  as  of  0001 
hours  on  March  1  of  each  year. 

(ii)  The  entire  area  will  be  reopened  at 
2400  hours  on  May  31  of  each  year,  or  at 
an  earlier  date  after  May  1,  by  notice  in 
the  Federal  Register,  when  the  Regional 
Director,  after  consultation  with  the 
Council,  determines  that  the  closure  has 
achieved  the  appropriate  spawning  level 
for  yellowtail  and  winter  flounder. 

(iii)  Paragraph  (b)(2)(ii)  of  this  section 
notwithstanding,  the  Regional  Director 
may  close  parts  of  the  area  defined  in 
paragraphs  (b)(1)  and  (d)  of  this  section 
by  notice  in  the  Faderal  Register,  to 
protect  lar^  concentrations  of  juvenile 
yellowtail  flounder  provided  that: 


(A)  The  sub-areas  are  defined  by  10- 
minute  squares  whose  sides  are  10 
minutes  of  latitude  and  longitude; 

(B)  ITie  maximum  number  of  10- 
minute  squares  that  may  be  closed  is 
ten; 

(C)  The  decision  is  based  on  biweekly 
sea-sampling  data  that  indicate  that 
more  than  50  percent  of  the  catch,  by 
weight,  of  yellowtail  fiounder  is  less 
than  the  minimum  legal  size  on  at  least 
three  1-hour  monitoring  tows  conducted 
by  NMFS-approved  sea  samplers  wit^'-n 
a  3-day  period,  during  which  the  cati 
rate  of  yellowtail  fiounder  is  at  least  500 
pounds  (22B.8  kg). 

(D)  If  the  catch  rate  for  yellowtail 
Rounder  in  the  monitoring  tows 
described  in  paragraph  (bl(2]l!ii)(C)  of 
this  section  is  less  than  500  pounds 
(226.8  kg)  -per  hour,  the  Regional  Director 
wiD  notify  the  Multispecies  Committee 
so  that  it  may  recommend  appropriate 
action. 

(E)  If  the  Regional  DL-ector  determines 
that  the  closing  criteria  of  50  percent  of 
the  catch  by  weight  of  yellowtail 
fiounder  being  less  than  the  minimum 
size  with  a  catch  rate  of  500  pounds 
(226.8  kg)  no  longer  exists,  the  Regional 
Director  will  remove  the  closure 
requirements  contained  in  paragraph 
(b)(2)(iii)  of  this  section  by  notice  m  the 
Federal  Register.  If  the  catch  rate  is  less 
than  500  pounds  (226.8  kg),  the  Regional 
Director  may  reopen  the  area  after 
cons'dltalion  with  the  Multispecies 
Committee.  The  determination  of 
whether  the  conditions  no  longer  exist 
will  be  based  on  at  least  three 
monitoring  tows,  scientifically 
comparable  to.  and  done  in  the  same 
manner  as.  the  tows  upon  which  the 
implementation  of  the  minimum  mesh 
size  and  net  storage  requirements  were 
based.  Such  tows  will  be  conducted  on 
at  least  a  biweekly  basis  after  the 
effective  date  of  the  closure. 

*        t        «        *        • 

(c)  Stellwagen  Bank  and  Jeffreys 
Ledge  Control  Areas.  (1)  If,  after 
implementing  the  provisions  of 
§  651.21(g).  the  Regional  Director 
determines  that  the  catch  of  cod  less 
than  the  minimum  legal  size  averages  20 
percent  or  more  of  total  catch  of  cod, 
and  the  catch  rate  exceeds  500  pounds 
(226.8  kg)  of  cod  per  hour,  with  nets 
required  under  §  651.21(g).  the  Regional 
Director  will  close,  by  notice  in  the 
Federal  Register,  all  or  part  of  the  area 
to  fishing  with  bottom-tending  mobile 
nets  (trawl  nets). 

(2)  If  the  Regional  Director  determines 
that  the  conditions  described  in 
paragraph  (cKl)  of  this  section  no  longer 
exist,  the  Regional  Director  will  remove, 
by  notice  in  the  Federal  Register,  the 


closure  requirements  contained  in 
paragraph  (c)tl)  of  this  section.  The 
determination  ol  whether  the  conditions 
no  longer  exist  will  be  based  on  at  least 
three  monilonng  lows  scientifically 
comparable  to  and  done  in  the  same 
manner  as  the  tows  upon  which  the 
implementation  of  the  minimum  mesh 
size  and  net  storage  requiremenls  were 
based.  Such  tows  wiD  be  conducted  on 
at  least  a  biweekly  basis  after  the 
effective  date  of  the  closure. 

(d)  Nantucket  Lightship  (Figure  6).  (1) 
For  purposes  of  protecting  large 
concentratioi.     .T  juvenile  yellowtail 
fiounder.  C  '     igional  Director  may 
close  the  s        iefined  in  paragraph 
(d)(2)  of  t"      section  according  to  the 
provision    specified  in  paragraph 
(b)(2)(iii)  0.  this  section. 

(2)  The  area  is  bounded  by  straight 
lines  connectuig  the  following  points  in 
the  order  stated: 

NANTJCKET  LlGHTSatP 


Port 

LatitBda 

Longmide 

NL1 

40*43'  N., 
40'43'  N., 
40*29-  N  , 
4C-28  N , 

70*00'  W., 

NL2.. 

68-59  W., 

NL3.. 
Nl  4 

69*1?  W.; 

7C0Q-  W. 

8.  In  newly  designated  J  651.23, 
paragraphs  (e)  and  (f]  ere  revised  and  a 
new  paragraph  (i)  is  added  to  read  as 
follows,  and  the  reference  to 
"§  651.20(b)'  in  paragraph  (a)  is  changed 
to  read  "§  651.211bj"  and  the  reference 
to  "§  651.22(f)"  in  paragraph  {c)(3)(i)  is 
changed  to  read  "5  551.23(0" 

§  65 1 .23    Exempted  fishery  program. 
•         •         •         «         • 

(e)  Limitations.  (1)  The  minimum  mesh 
size  on  vessels  participating  in  an 
exempted  fishery  program  is  2^  inches 
(6.35  cm)  except  for  vessels  directing 
effort  in: 

(i)  The  squid  fisherj'.  provided  that 
vessels  Umit  their  bycatch  of  all 
muliispecies  finfish  to  25  percent  or  less 
of  squid  landings  by  weight  on  each 
fishing  trip: 

(i;)  The  northern  shrimp  fishery, 
provided  that  vessels  use  shrimp  gear 
specified  according  to  §  651.21(b)(3): 

(iii)  The  herring  fishery,  provided  that 
vessels  limit  their  bycatch  of  the 
following  species  to  a  total  of  1  percent 
of  herring  landings,  by  weight,  on  each 
fishing  trip:  Cod.  haddock,  pollock, 
winter  flounder,  yellowtail  flounder, 
American  plaice,  witch  flounder,  redfish, 
and  silver  hake. 

(2)  Participation  in  the  exempted 
fisheries  program  is  subject  to:  (i) 
Seasonal  limitations,  exempted  species. 
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mesh  and  gear  restrictions,  and 
maximum  percentage  restrictions  on  the 
catch  of  other  species  as  follows: 

Period:  June  through  November. 

Target  Species:  Dogfish,  mackerel,  red 
hake,  silver  hake,  and  ocean  pout. 

Restrictions:  Regulated  species  weight 
may  not  exceed  10%  for  the  reporting 
period  or  25%  on  each  trip  of  the  total 
landings  of  dogfish,  mackerel,  red  hake, 
silver  hake,  and  ocean  pout.  Vessels 
must  use  mesh  of  a  minimum  of  2'/2 
inches  (6.35  cm.) 

Period:  December  through  January. 

Target  Species:  Silver  hake. 

Restrictions:  Regulated  species  weight 
may  not  exceed  10%  for  the  reporting 
period  or  25%  on  each  trip  of  the  total 
landings  of  silver  hake.  Shrimp  landings 
may  not  exceed  200  pounds  (90.8  kg)  on 
each  trip  during  the  months  shrimp  may 
be  landed  (see  Northern  Shrimp  below). 
Vessels  must  use  mesh  of  a  minimum  of 
2  4  inches  (9.35  cm). 

Period:  June  through  November. 

Target  Species:  Herring. 

Restrictions:  Regulated  species  and 
silver  hake  weight  may  not  exceed  1%  of 
the  total  landings  of  herring  on  each  trip. 

Period:  December  through  Mav.  or  as 
specified  by  ASMFC '. 

Target  Species:  Northern  shrimp. 

Restrictions:  Regulated  species  weight 
may  not  exceed  10%  for  the  reporting 
period  or  25%  on  each  trip  of  the  total 
landings  of  shrim.p.  Gear  must  comply 
with  the  shrimp  gear  specified  accordi.^.g 
10  §  651.21(b)(3). 

Period:  January  through  December. 

Target  Species:  Squid. 

Restrictions:  Multispecies  finfish 
weight  may  not  exceed  25%  of  squid 
landings  by  weight  on  each  trip. 

(ii)  A  vessel  may  not  participate  in  the 
exempted  fishery  programs  for  whiting 
and  shrimp  at  the  same  time:  however. 
participants  in  the  Exempted  Fishery 
Prog;  am  for  whiting  may  retain  up  to  200 
pounds  (9C.7  kg)  of  shrimp  per  trip 
during  the  shrimp  season. 

(3)  .Adjustments  in  the  seasons, 
8peci.:s  or  percentages  of  the  exempted 


fisheries  will  be  accomplished  by 
regulatory  amendment. 

(f)  Recordkeeping  and  reporting.  The 
reporting  period  for  the  exempted 
fisheries  will  be  equal  to  the 
participation  period  (from  7  to  30 
calendar  days)  Within  1  week  from  the 
expiration  of  the  reporting  period  or 
withdrawal  from  the  program  under 
paragraph  (g)  of  this  section,  or  receipt 
of  a  notice  of  revocation  under 
paragraph  (h)  of  this  section,  the 
participant  must  mail  or  deliver  to  the 
Regional  Director  a  NOAA  Form  88-30, 
"Tier  Two  Fishing  Trip  Record,"  listing, 
in  pounds,  all  fish  landed  during 
participation  m  the  Exempted  Fishery 
Program  on  a  trip-by-'rip  basis,  or 
documentation  that  no  fishing  occurred. 
If  no  fish  were  landed,  the  participant 
must  submit  a  document  indicating  no 
landings.  In  submitting  NOAA  Form  88- 
30,  the  participant  may  elect  to  identify 
the  area  fished  by  10-minute  squares 
instead  of  LORAN  C  coordinates,  and  is 
not  required  to  estimate  discards.  The 
participant  must  provide,  upon  requ"?t 
of  the  Regional  Director  or  his  designee, 
trip  landing  records,  kept  in  the  normal 
course  of  business,  that  are  certified  as 
accurate  by  both  the  buyer  and  the 
seller  for  1  year  after  his  participation  in 
the  Exempted  Fishery  Program  to 
confirm  the  information  required  on 
NOAA  Form  88-30. 
t         *        *        •        * 

(i)  Sea  Sampling.  (1)  A  participant  in 
the  Exempted  Fishery  Program  must 
carry  a  sea  sampler,  from  the  NMFS 
Dom.estic  Sea  Sampling  Program,  if 
requested  to  do  so  by  the  Regional 
Director. 

(2)  NMFS  may  waive  the  sea  sampling 
requirement  based  on  a  finding  that  the 
facilities  for  housing  the  sea  sampler  or 
for  carrying  out  sea  sampler  functions 
are  so  inadequate  or  unsafe  that  the 
health  or  safety  of  the  sea  sampler  or 
the  safe  operation  of  the  vessel  would 
be  jeopardized. 

(3)  The  participant,  master,  and  crew 
must  cooperate  with  the  sea  sampler  in 


the  performance  of  the  sea  sampler's 
duties  including: 

(i)  Providing  adequate 
accommodations; 

(ii)  Allowing  for  the  embarking  and 
debarking  of  the  sea  sampler  as 
specified  by  NMFS.  The  operator  of  a 
vesse'  must  ensure  that  transfers  of  sea 
samplers  at  sea  are  accomplished  in  a 
safe  manner,  via  small  boat  or  raft, 
during  daylight  hours  as  weather  and 
sea  conditions  allow,  and  with  the 
agreement  of  the  sea  sampler  involved; 

(iii)  Allowing  the  sea  sampler  access 
to  all  areas  of  the  vessel  necessary  to 
conduct  sea  sampler  duties; 

(iv)  Allowing  the  sea  sampler  access 
to  communications  equipment  and 
navigation  equipment  as  necessary  to 
perform  sea  sampler  duties; 

(v)  Providing  true  vessel  locations  by 
latitude  and  longitude  or  loran 
coordinates,  upon  request  by  the  sea 
sampler; 

(vi)  Providing  marine  specimens,  as 
requested: 

(vii)  Notifying  the  sea  sampler  in  a 
timely  fashion  of  when  commercial 
fishing  operations  are  to  begin  and  end; 
and 

(viii)  Complying  with  other  guidelines, 
regulations  or  conditions  that  NMFS 
may  develop  to  ensure  the  effective 
deployment  and  u.se  of  sea  samplers. 

9.  In  newly  designated  §  C51.26,  the 
reference  to  "§  651.20"  in  paragraph  (d) 
is  changed  to  read  "§  651.21." 

10.  A  new  §  651.28  is  added  to  read  as 
follows: 

§  65 1 .28    Cuttivator  Shoal  wtiiting  (silver 
hake)  fishery  (Figure  7). 

(a)  A  fishery  for  whiting  may  occur 
annually  in  the  regulated  mesh  area 
(§  651.21),  subject  to  the  conditions 
specified. 

(b)  The  Cultivator  Shoal  whiting 
fishery  may  occur  in  the  area  bounded 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 


Cultivator  Shoal  Whiting  Fishery 


Retofence  ooint 

Latitude                             Longitude 

Approximate  lofan 
coordinates 

C1 „.    _... 

C2 

42-10  N 
4r25N 
4r05N 
4r55  N 

68-10W 
68"45W 
68-20W 
67''40'W 

13132     43970. 
13527     43767. 

C3 „ 

13495     43627. 

C4 _ 

13074     43861, 

Note:  Loran  lines  and  positions  are 
included  for  the  convenience  of  fishermen. 


'  Th<>  Northern  Shrimp  Section  of  the  Atlantic 
Stales  Manne  Fisheriei  Conuniuion  ii  renponiible 
for  the  managemenl  of  northern  ihnmp.  The  Section 


hat  the  auihonty  to  adjiMt  the  regulaton'  period 
appropriate  for  the  conservation  of  northern  shrimp. 
The  Section  will  consult  the  New  England  Fishery 


Managemenl  Council  regarding  recommendations  to 
ad)u8l  the  regulatory  period  with  respect  to  the 
managemenl  of  multispecies  rinfish. 
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(c)  The  Regional  Director  will  issue 
permits  to  fish  for  whiting  in  the 
prescribed  area  subject  to  the  following 
conditiors: 

(1)  The  trip  bycatch  limit  under  which 
the  combined  landings  of  regulated 
species  (as  defined  in  §  651.2)  shall  not 
exceed  1  percent  of  the  landings  of 
silver  hake; 

(2)  The  minimum  mesh  size  of  2V2 
inches  (6.35  cm)  applied  to  the  first  160 


meshes  counted  from  the  terminus  of  the 
net  must  be  used; 

(3)  A  Tier  Two  Fishing  Trip  Record 
(NOAA  FORM  88-30)  must  be  received 
by  NMFS  for  each  fishing  trip. 

(d)  The  Regional  Director  will  conduct 
periodic  sea  sampling  to  determine  if 
there  is  a  need  to  change  the  area  or 
season  designation,  and  evaluate  the 
bycatch  of  regulated  species,  especially 
haddock. 

(e)  The  Council  will  conduct  an 


annual  review  of  data  to  determine  if 
there  are  any  changes  in  area  or  season 
designation  necessary,  and  make  the 
appropriate  recommendations  to  the 
Regional  Director. 

(f)  Unless  specified  by  publication  of  a 
notice  in  the  Federal  Register,  the 
fishery  will  take  place  from  June  15 
through  October  31. 

11.  Figures  5,  6.  and  "  are  added  to 
Part  651  as  follows; 


JEFFREYS 
LEDGE 


S  TEL  L  yA  GEN 
BANK 


MILES 
I- — ^ 

e     le 


Figure  5.  Jeffreys  Ledge  and  Stellwagen  Bank  control  areas 
text  for  details.   This  area  is  defined  in  §651. 21(g). 


See 
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Nartjcket  Lightship  Area 


Figure  6.  Southern  New  England  Ye: 
Lightship  Area.   See  text  for  d 
§651. 22(b)  (2)  (iv)  . 


owtail  Closed  Area  and  Nantucket 
:iil£.   This  area  is  defined  in 
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CUL  TJ  VA  TOR 

SHOAL 
VHI  TING 
FISHERY 


Figure    7.    Cultivator  Shoal  Whiting  Fishery.     See  text   for  details 
This  area   is  defined   in   §651.28. 


[FR  Doc.  91-550  Filed  1-7-91;  12;48  pm] 

BILUNO  CODE  SS10-22-M 


SM 


Notices 


Federal  Register 

Vol.  66.  No.  7 

Thursday.  January  la  1991 


JUt  taction  of  ttie  FEDERAL   REGISTER 
contaira  documents  other  than   rules  or 
proposed  rules  tt^t  are  appticabie  to  ttie 
public.  Notices  o(  hearings  and 
investigations,   committee  meetings,   ageocy 
decisions  arxj  rulings,   delegations  of 
authority,  filtrig  of  petitions  and 
applications  and  agency  statements  of 
organization  and   functions   are  examples 
of  docurT>ents  appearing  m  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

[dnuary  4,  1991. 

The  Department  of  Agriculture  has 
submitted  to  OVIB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable:  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (8)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearan(;e  Officer,  USD.A, 
OIRM,  Room  404-VV  Admin.  Bldg., 
Washington,  DC  20250.  (202)  447-2118. 

Extension 

•  Agricultural  Marketing  Service 

Limes  Grown  in  Florida.  Marketing 

Order  No.  911 
Recordkeeping:  On  occasion;  Weekly; 

Annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 
10.080  responses:  1,213  hours 
Richard  Schultz  (202)  245-5172 


New  Collection — Emergency 

•  National  Agricultural  Statistics 
Service 

1991  January  Acreage  Intentions  Survey 
One-time  Survey 

Farms;  18.900  responses:  2,205  hours 
Larry  Gambrell  (202)  447-7737 

New  Collection 

•  Agricultural  Cooperative  Service 

Agricultural  Exports  by  Cooperatives, 

1990 
Five  year  intervals 
Small  businesses  or  organizations;  135 

responses;  68  hours 
Karen  J.  Spatz  (202)  653-7079 

•  Food  Safety  and  Inspection  Service 

Regulations  Governing  Meat  Inspection 

(addendum  1) 
reiS  7234-1 

Recordkeeping;  On  occasion 
State  or  local  governments;  Businesses 

or  other  for-profit;  Small  businesses  or 

organizations;  13,062  responses:  3,252 

hours 
Roy  Purdie.  Jr.  (202)  447-5372 

Reinstatement 

•  Forest  Service 

36  CFR  Part  223— Disposal  of  National 
Forest  Timber;  Reports  on  export  or 
substitution  of  unprocessed  timber 

FS-2400-43  through  -A6 

On  occasion 

Small  businesses  or  organizations; 
16.400  responses;  8,200  hours 

Ron  Lewis  (202)  475-3755 

Reinstatement — Emergency 

•  Farmers  Home  Administration 

7  CFR  1924-B,  Management  Advice  to 
Individual  Borrowers  and  Applicants 

FmFL\  431-1,  -2,  -4;  432-1,  -2,  -10 

Recordkeeping:  On  occasion 

Individuals  or  households;  Farms; 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  197.790 
responses;  1,619,136  hours 

Jack  Holston  382-9736 

•  Farmers  Home  Administration 

7  CFR  1945-D.  Emergency  Loan  Policies. 

Procedures  and  Authorizations 
FmHA  1940-38, 1945-15. 1945-22 
On  occasion 
State  or  lon.il  governments:  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  26,340 

responses;  12,748  hours 


Jack  Holston  382-9736 

Reinstatement — Emei);ency 

•  Agricultural  Stabilization  and 
Conser\'otion  Ser\ice 

7  CFR  part  760,  Indemnity  Payment 
Programs — Dairy  Indemnity  Payment 
Program 

ASCS-373 

Monthly 

Farms;  Businesses  or  other  for-profit;  480 
responses;  240  hours 

Clarence  Domire  (202)  447-7673 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer 

(FR  Doc.  91-54fi  Filed  1-9-91;  8.45  amj 

BILUMS  CODE  3410-01-M 

Agricultural  Researcfi  Service 

Intent  to  Grant  an  Exclusive  License  to 
Animal  Biotechnology  Cambridge,  Ltd. 

AQENCY:  Agriculture  Research  Service, 
USDA. 

ACTION:  Notice  of  Intent;  reopening  of 
comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  an  exclusive  license  to  Animal 
biotechnology  Cambridge,  Ltd., 
Cambridge,  England,  on  U.S.  Patent 
Application  Serial  No.  07/349,669, 
"Method  to  Preselect  the  Sex  of 
Offspring,"  filed  May  10, 1989. 

DATES:  Comments  must  be  received  by 
March  1, 1991. 

ADDRESSES:  Please  send  comments  to: 
USDA-ARS-Office  of  Cooperative 
Interactions,  Beltsville  Agricultural 
Research  Center,  Baltimore  Boulevard. 
Building  005.  Room  401.  BARC-W. 
Beltsville,  Maryland  20705. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above: 
telephone:  301/344-2786,  FAX:  301/344- 
5060. 

8UPPIXMENTARY  INFORMATION:  This  is  a 
reopening  of  the  comment  period  to  a 
Notice  of  Intent  given  in  the  October  3. 
1990  (55  FR  40414).  The  previous  Notice 
expired  on  December  3. 1990. 

IHiblic  comments  received  set  forth 
various  arguments,  summarized  as 
follows: 
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1.  It  is  not  appropriate  to  grant  an 
exclusive  license  on  an  invention  that 
resulted  from  the  expenditure  of  public 
funds. 

2.  It  is  not  In  the  public  interest  to 
exclusively  license  this  invention  to  a 
foreign  company  that  resides  in  a 
country  that  may  be  a  competitor  to  the 
United  States  industry. 

3.  American  industry  was  not  aware 
that  the  invention  is  available  for 
licensing. 

ARS  responses  to  these  comments  are 
as  follows: 

1.  Public  Law  96-517  authorizes 
exclusive  licenses  as  a  necessary 
incentive  to  bring  into  public  use 
inventions  resulting  from  the  use  of 
public  funds. 

2.  The  resultant  license  will  require 
any  product  made  from  the  invention  to 
be  made  in  the  United  States  of  America 
when  sold  in  the  United  States  of 
America.  Licensing  cannot  be  used  to 
restrain  competition  but  will  be  used  to 
make  the  benefits  of  the  invention 
available  to  the  American  public  on 
reasonable  terms.  Exclusive  licensing  is 
authorized  and  used  to  assure  a  licensee 
that  they  will  enjoy  the  fruits  of  their 
developmental  and  marketing  efforts. 

3.  This  extension  of  the  Public  Notice 
period  gives  American  industry  another 
opportunity  to  submit  a  competitive 
patent  license  application. 

Notice  of  Availability  was  given  in  the 
Federal  Re^ster  on  December  19, 1989, 
and  July  23, 1990,  respectively.  Patent 
rights  to  this  invention  are  assigned  to 
the  United  States  of  America  as 
represented  by  the  Secretary  of 
Agriculture.  The  prospective  license  will 
be  royalty-bearing,  will  comply  with  the 
terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7  and  will  conform  to 
the  intent  of  15  U.S.C.  3710a.  The 
prospective  license  may  be  granted 
unless,  by  March  1, 1991,  ARS  receives  a 
patent  license  application  from  an 
American  company.  The  application 
must  establish  that  the  applicant  has  the 
plans  and  capabilities  to  bring  the 
invention  to  public  use  within  a 
reasonable  period  of  time  and  the 
invention  remain  in  public  use  thereafter 
en  reasonable  terms. 
WimaMH-TaBent, 
Assistant  Adwinistralor. 
[FR  Doc.  91-514  Filed  1-9-91:  8:45  am) 

BILUNO  CODE  MIO-OS-M 


ACTION:  Notice  of  Milk  Price  Support 
Level  and  Commodity  Credit 
Corporation  Milk  Support  Purchase 
Prices. 


Commodity  Credit  Corporation 
MHk  Price  Support  Program 

agency:  Commodity  Credit  Corporation, 
USDA. 


summary:  This  notice  affirms  the 
determination  of  the  Secretary  of 
Agriculture  that  the  support  price  for 
milk  containing  3.67  percent  milkfat 
shall  be  $10.10  per  hundredweight  (cwt.) 
for  the  period  January  1, 1991,  through 
December  31. 1995.  This  notice  also  sets 
forth  the  prices  at  which,  until  further 
notice,  butter,  cheese,  and  nonfat  dry 
milk  will  be  purchased  by  the 
Commodity  Credit  Corporation  ("CCC") 
in  order  to  support  the  price  of  milk  at 
that  support  level.  The  purchase  prices 
are  unchanged  from  those  previously  in 
effect. 

EFFECTIVE  DATE:  January  1. 1991. 
FOR  FURTHER  INFORMATIOM  CONTACr 
Indulis  Kancitis,  Dairy  Division,  ASCS- 
USDA,  5747  South  Building,  P.O.  Box 
2415,  Washington,  DC  20013  {202}-447- 
3385. 

The  Fmal  Regulatory  Impact  Analysis 
regarding  this  Notice  of  Determination  is 
available  from  Charles  N.  Shaw,  Dairy/ 
Sweeteners  Group,  ASCS-USDA,  P.O. 
Box  2415,  Washington,  DC  20013  (202)- 
447-6733. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "major"  since  the 
provisions  of  this  notice  will  have  an 
effect  on  the  economy  exceeding  $100 
million. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loans 
and  Purchases:  Number — 10.051,  as 
found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  this  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  the 
determination  set  forth  in  this  notice  is 
not  expected  to  have  any  significant 
impact  on  the  quality  of  the  human 
environment  In  addition,  this  action  will 
not  adversely  affect  environmental 
factors  such  as  water  quality  or  air 
quality.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
required. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  No. 


12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115  Oune  24, 1983). 

Provision  for  the  support  of  the  price 
of  milk  for  the  years  1991-1995  is  made 
in  section  204  of  the  Agricultural  Act  of 
1949  ("1949  Act"),  as  amended  by 
section  101(a)  of  the  Food  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
("1990  Act").  Milk  prices  are  supported 
through  the  purchase  by  the  CCC  of  milk 
and  milk  products;  specifically,  through 
CCC  purchases  of  butter,  nonfat  dry 
milk  and  cheese.  Section  101(b)  of  the 
1990  Act  provides  that  the  notice  and 
rulemaking  provisions  of  5  US  C.  553 
shall  not  apply  with  respect  to  the 
implementation  of  section  204,  including 
determinations  relating  to  the  level  of 
price  support  for  milk. 

SecUon  204  of  the  1949  Act  provides 
that  during  the  period  beginning  January 
1, 1991,  and  ending  on  December  31, 
1995.  the  price  of  milk  shall  be  supported 
at  a  rate  not  less  than  $10,10  per 
hundredweight  (cwt.)  for  milk  containing 
3.67  percent  milkfat 

Section  204  of  the  1949  Act  also 
provides  that  if  the  Secretary  estimates 
that  the  milk  equivalent  (total  solids 
basis)  of  surplus  dairy  products  to  be 
purchased  by  CCC  in  any  year  will  not 
exceed  3.5  billion  pounds,  the  Secretary 
is  required  to  increase  the  milk  support 
price  in  effect  by  at  least  $.25  per  cwt. 
on  January  1  of  such  year. 

If  the  Secretary  estimates  that  the 
milk  equivalent  (total  sohds  basis)  of 
surplus  dairy  products  to  be  purchased 
by  CCC  in  any  year  will  exceed  5.0 
billion  pounds,  the  Secretary  is  required 
to  reduce  the  milk  support  price  in  effect 
by  $.25  to  $.50  per  cwt.  on  January  1  of 
such  year.  The  support  price,  however, 
may  not  be  reduced  below  $10.10  per 
cwt. 

Section  204  also  provides  that  in 
estimating  the  expected  purchases  of 
milk  and  the  products  of  milk  the 
Secretary  shall  deduct  the  amount,  if 
any.  by  which  the  level  of  imports  into 
the  United  States  of  milk  and  the 
products  of  milk  during  the  most  recent 
calendar  year  exceeds  the  annual 
average  level  of  imports  into  the  United 
States  of  milk  and  the  products  of  milk 
during  the  period  January  1, 1986. 
through  December  31, 1990  (milk 
equivalent,  total  milk  solids  basis). 

Section  204  provides  further  that:  (1) 
The  CCC  support  purchase  price  for 
each  of  the  products  of  milk  (butter, 
cheese,  and  nonfat  dry  milk)  announced 
by  CCC  shall  be  the  same  for  all  of  that 
product  sold  by  persons  offering  to  sell 
the  product  to  CCC  and.  (2)  the 
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Secretary  may  allocate  the  rate  of  price 
support  between  the  purchase  prices  for 
nonfat  dry  milk  and  butter  in  a  manner 
that  will  result  in  the  lowest  level  of 
expenditures  by  CCC  or  achieve  such 
other  objectives  as  the  Secretary 
considers  appropriate. 

The  Secretary  has  estimated  for  1991, 
that,  as  required  by  section  204,  if  the 
price  support  level  of  milk  is  continued 
at  the  minimum  level  of  $10.10  per  cwt. 
for  milk  containing  3.67  percent  milkfat, 
purchases  of  milk  and  milk  products  by 
CCC  will  total  6.4  billion  pounds  (milk 
equivalent  total  milk  solids  basis — 
calciilated  using  a  weighted  formula 
derived  using  40  percent  from  a  milkfat 
basis  and  60  percent  from  a  milk  solids 
nonfat  basis).  In  estimating  the 
purchases  of  milk  and  milk  products  by 
CCC  the  level  of  imports  available  for 
the  most  recent  calendar  year  (1989) 
were  considered  and  no  adjustment  for 
Import  levels  was  found  to  be  necessary. 
Based  on  the  estimated  surplus  and 
short  and  long  term  market 
considerations,  it  has  been  determined 
that  effective  January  1, 1991:  (1)  The 
support  price  for  milk  containing  3.67 
percent  milkfat  will  be  continued  at  the 
minimum  $10.10  per  cwt.  and  that  (2)  the 
purchases  by  the  CCC  of  butter,  cheese, 
and  nonfat  dry  milk  at  the  prices  set 
forth  in  this  notice  will  continue  to 
support  the  price  of  milk  at  $10.10  per 
cwt  in  accordance  with  the  provisions 
of  section  204  and  will  allow  for  stability 
until  market  conditions  indicate  that  a 
change  is  necessary. 

The  CCC  purchase  prices  set  out  in 
this  notice  are  subject  to  additional 
terms  and  conditions  as  CCC  may 
announce. 

Dcterminadon 

[1)  The  level  of  price  support  for  the 
period  January  1. 1991,  through 
December  31. 1995.  shall  be  $10.10  per 
cwt  for  milk  containing  3.67  percent 
milkfat. 

(2)  The  purchase  of  butter,  cheese, 
and  nonfat  dry  milk,  at  the  prices  set 
forth  below  will  support  the  price  of 
milk  at  a  rate  equivalent  to  $10.10  per 
cwt.  for  milk  containing  3.67  percent 
milkfat  Effective  January  1, 1991,  until 
further  notice,  CCC  purchase  prices  for 
butter,  cheese,  and  nonfat  dry  milk  shall 
be  as  follows: 


Dottan 

P« 

pound 

Butter.  64-  &  68-fc.  bkx*» 

(U.S.  Gnat  A  or  highw.  (Saltad)) 

0.9625 

HonM  dry  mrik  (spray).  SO-b.  bags 

(US.  Extra  Grade,  but  not  mora  than 
3.5  parcant  moiatm)  Nor^fortified 

0.8500 

Fortlfiad  (Vitamina  A  afxJ  D) — 

Owddar    cheese,    standard    moistura 

basis  ' 

40-  &  eo-oound  blocks.  U  S.  Grade  A 
or  ntgher  (No  vat  shall  contain  mora 
ttian  38  5  percent  moisture) 

500  lb.  m  fiber  barrels.  US.  Extra 
Grade  (No  vat  shall  contain  mora 
ttian  36  5  percent  moisture) 


(dollars 
pound 


0.8600 

1.1100 
1.0700 


■  The  cheese  pnce  will  t>e  ad^ted  lor  moisture 
content  as  shown  w\  the  Moisture  Adjustment 
Cheese  Pnce  Chart  (Form  ASCS-150). 

(3)  Further  terms  and  conditions  for 
CCC  price-support  purchases  of  butter, 
cheese,  and  nonfat  dry  milk  will  be  set 
forth  in  CCC  purchase  announcements 
for  such  purchases. 

Authority:  Sec  204  of  the  Agricultural  Act 
of  1949,  as  amended. 

Signed  at  Washington,  DC  on  January  4. 
1991. 

Keith  D.  Bjerke, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  91-535  Filed  1-9-91;  8:45  am] 

WLUNO  COCC  M10-06-U 


Forest  Service 

Bent  Flat  T1mt>er  Sale,  Rathead 
National  Forest,  Spotted  Bear  Ranger 
District,  Flathead  County,  Montana; 
Intention  to  Prepare  an  Environmental 
Impact  Statement 

AQENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  proposal 
to  harvest  timber  and  construct  roads  in 
portions  of  Bent  South  and  Flat  Creek 
drainages,  on  the  Spotted  Bear  Ranger 
District  Flathead  Countj-.  Montana.  This 
EIS  will  tier  to  the  Flathead  NaUonal 
Forest  Land  and  Resource  Management 
Plan  and  EIS  of  January.  1988,  which 
provide  overall  guidance  in  achieving 
the  desired  futtire  condition  for  the  area. 
The  primary  purpose  and  goal  for  the 
proposed  action  is  to  help  satisfy  short- 
term  demands  for  raw  materials  for 
wood  products  and  provide  for  a 
continuous  supply  of  forest  resources  in 
the  future. 

While  some  preliminary  scoping  was 
done  for  this  project  during  the 
preparation  of  an  Environmental 
Assessment  for  the  Bent  and  Flat  Creek 
areas  from  1984-1989,  the  Forest  Service 
is  seeking  information  and  comments 
from  Federal,  State,  and  local  agencies 


and  other  individuals  or  organizations 
who  may  now  be  interested  in  or 
affected  by  the  proposed  actions.  This 
input  will  be  used  in  preparing  the  Draft 
EIS.  This  process  will  include; 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  in  the  area 
being  analyzed. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  30 
days  after  this  notice  is  pubUshed  to 
receive  timely  consideration  in  the 
preparation  of  the  draft  EIS. 
ADDRESSES:  Send  written  comments  to 
Gregory  A.  Warren,  District  Ranger, 
Spotted  Bear  Ranger  District,  P.O.  Box 
340,  Hungry  Horse,  MT  59919. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Bond,  Bent  Flat  Interdisciplinary 
Team  Leader,  or  Gregory  Warren, 
District  Ranger,  at  (406)  387-5243. 
SUPPLEMENTARY  INFORMATION: 
Management  activities  under 
consideration  would  occur  in  an  area 
encompassing  approximately  10.300, 
acres  of  National  Forest  lands  in  the 
Spotted  River  Geographic  Unit,  on  the 
Spotted  Bear  Range  District  as 
delineated  in  the  Flathead  Forest  Plan. 
Included  in  the  area  of  analysis  are  all 
or  portions  of  the  following:  Sections  26. 
27.  31-36,  T26N.  R15W,  and  sections  1- 
12. 16-18,  T25N,  R15W.  and  sections  4 
and  9  T25N.  R14W,  and  portions  of 
section  33.  T26N.  R14W.  Principal 
Montana  Meridian.  Management 
activities  may  include  the  construction 
and  subsequent  closure  of 
approximately  four  miles  of  new  roads 
and  the  harvesting  of  approximately  480 
acres  of  timber  within  the  area  of 
consideration.  Other  minor  activities 
include  fishery  improvement  projects 
and  elk  forage  improvement  projects. 
Some  of  these  activities  may  occur 
within  Forest  Inventoried  Roadless  Area 
ES-485. 

The  Land  and  Resource  Management 
Plan  for  the  Flathead  National  Forest 
provides  the  overall  guidance  for 
management  activities  in  the  potentially 
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affected  area  through  its  goals, 
objectives,  standards  and  guidelines, 
and  management  area  direction.  In  the 
Forest  Plan,  timber  harvest  and  road 
construction  was  tentatively  scheduled 
in  the  Bent  Creek  and  Flat  Creek 
drainages  in  1988. 

Most  areas  of  proposed  har\'est  and 
road  construction  for  the  Bent  Flat 
project  are  within  Management  Area 
15E.  Some  activity  is  also  planned  in 
MA  13.  Forest  plan  direction  states  that 
Management  Area  15E  consists  of  lands 
where  timber  management  with  roads  is 
economical  and  feasible.  The 
management  goal  is  to  manage  those 
lands  suitable  for  timber  production  for 
the  long-term  growth  and  production  of 
commercially  valuable  wood  products 
as  well  as  provide  for  soil  and  water 
protection,  wildlife  habitat  and  roaded 
recreation  opportunities.  There  is  an 
emphasis  on  providing  a  variety  of 
habitats  compatible  with  the  adjacent 
MA  13. 

Management  Area  13  consists  of 
forested  lands  capable  of  providing  mule 
deer  and  elk  winter  habitat.  The 
objectives  are  to  provide  the  size,  age, 
diversity  and  distribution  of  habitat 
units  (both  cover  and  forage]  suitable 
for  mule  deer  and  elk  winter  habitat. 
Goals  also  include  managing  suitable 
lands  for  the  long-term  growth  and 
production  of  commercially  valuable 
wood  products  as  well  as  provide  for 
soil  and  water  protection,  other  wildlife 
habitat  and  roaded  recreational 
opportunities. 

The  proposal  was  designed  to  meet 
the  Forest  Plan  standards  and 
guidelines. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  the 
tree  harvest  and  road  construction 
activities  would  not  be  implemented. 
Other  alternatives  will  examine  various 
levels  and  locations  of  harvest  and  road 
construction  to  provide  emphasis  on 
differing  mixes  of  timber  and  non-timber 
resource  values. 

The  Forest  Service  will  analyze  and 
document  the  direct  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives.  As  appropriate,  the  EIS  will 
disclose  the  site  specific  features  that 
reduce  or  eliminate  potential 
environmental  impacts. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  People  may  visit  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  However,  two 
periods  of  time  are  identified  for  the 
receipt  of  comments  on  the  analysis. 
The  two  public  comment  periods  are 
during  the  scoping  process  (now  through 
30  days  after  this  notice  is  published  in 


the  Federal  Register)  and  in  the  review 
of  the  Draft  EIS  (May  15-July  1. 1991).  An 
open  house  meeting  is  tentatively 
scheduled  for  February  23, 1991  at  the 
Hungry  Horse  Ranger  Station.  Hungry 
Horse,  Montana. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
informally  consulted  through  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act,  the  Fish 
and  Wildlife  Service  will  review  the  EIS 
and  biological  evaluation  and  if 
necessary,  render  a  formal  Biological 
Opinon  of  the  effects  on  the  Threatened 
and  Endangered  Species  including 
grizzly  bear,  gray  wolf,  and  bald  eagle 
The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  May,  1991.  At  that  time  the 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  public  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  the 
EPA's  notice  of  availability  appears  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  because  of  several  court 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  environmental  impact  statement 
may  be  waived  or  dismissed  by  the 
courts.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  the  agency  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 


the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

Following  this  comment  period,  the 
comments  received  will  be  analyzed, 
considered  and  responded  to  by  the 
Forest  Service  in  the  final  environmental 
impact  statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by 
September  1991.  The  District  Ranger  for 
the  Spotted  Bear  Ranger  District 
Flathead  National  Forest  is  the 
responsible  official  for  the  preparation 
of  this  EIS  and  will  make  a  decision 
regarding  this  proposal  considering  the 
comments  and  responses,  environmental 
consequences  discussed  in  the  FEIS,  and 
applicable  laws,  regulations,  and 
policies.  The  decision  and  rationale  for 
the  decision  will  be  documented  in  a 
Record  of  Decision,  That  decision  will 
be  subject  to  appeal  under  applicable 
Forest  Service  regulations. 

Dated:  December  31, 1990. 
Gregory  A.  Wanren. 

District  Ranger.  Spotted  Bear  Ranger  District 
Flathead  National  Forest 
[FR  Doc.  91-572  Filed  1-9-91;  8:45  am] 

BILLING  CODC  3410-1  l-M 


The  Ouachita  National  Forest  Le  Flore 
County,  Oklahoma,  Multiple  Use 
Advisory  Council 

AQENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting.  


summary:  This  notice  sets  fo.nh  the 
schedule  and  proposed  agenda  of  a 
meeting  and  field  trip  of  the  Ouachita 
National  Forest  Le  Flore  County, 
Oklahoma,  Multiple  Use  Advisory 
Council.  The  meeting  and  field  trip  will 
be  open  to  the  public.  This  notice  also 
describes  the  functions  of  the  Council. 
Notice  of  this  meeting  is  required  under 
the  National  .Advisory  Committee  Act. 

DATES:  January  25. 1991, 10:00  a.m. 
ADDRESSES:  Interested  persons  and 
Co'jncil  members  should  meet  at 
Kiamichi  Area  Vo-Tech  just  west  of 
Tahhina  at  10:00  a.m.  The  field  trip  will 
be  followed  by  a  regular  meeting  of  the 
Council  at  the  Kiamichi  Vo-Tech. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garj-  Pierson,  501-321-5281 
SUPPLEMENTARY  INFORMATION:  The 
Ouachita  National  Forest  Le  Flore 
County,  Oklahoma,  Multiple  Use 
Advisory  Council  was  created  by  the 
Winding  Stair  Mountain  National 
Recreation  and  Wilderness  Area  Act  (16 
U.S.C.  460VV-13).  The  Council 
comprised  of  20  members,  appointed  by 
the  Secretary  of  Agriculture  September 
25, 1989.  will  meet  periodically.  The 
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purpose  of  this  Council  is  advisory  in 
natiuv.  The  Council  shall  provide 
information  and  recommendations  to  the 
Secretary  regarding  the  operation  of  the 
Ouachita  National  Forest  in  Le  Flore 
County.  The  Council  is  composed  of 
representatives  from  the  local  area  in 
which  the  Ouachita  National  Forest  is 
located,  equally  divided  among 
conservation,  timber,  fish  and  wildlife, 
tourism  and  recreation,  and  economic 
development  interests. 

Mike  Curran.  Supervisor  of  the 
Ouachita  National  Forest  will  chair  the 
meeting.  Representatives  of  the  Forest 
Service  will  attend  from  the  Department 
of  Agriculture  including  the  designated 
officer  of  the  Federal  Government.  The 
agenda  for  this  meeting  will  include:  A 
field  trip  to  various  portions  of  the  forest 
to  review  timber,  trail  and  wildlife 
management  work,  followed  by  a 
regular  meeting.  Other  agenda  items 
include  the  Holsom  Valley  Road  and 
right-of-way  access  to  private  land 
within  the  forest  boundary. 

Dated:  January  2. 1991. 
John  M.  Cuiran, 

Forest  Supervisor. 

[FR  Doc.  91-746  Filed  1-9-91;  8;45  am] 

nUJNQ  CODE  M10-U-4I 


DEPARTMEm'  OF  COMMERCE 

Bureau  of  the  Census 

lOocfcet  No.  90123S-O335] 

Annual  Surveys  In  Manufacturing  Area 

agency:  Bureau  of  the  Census, 

Commerce. 

action:  Notice  of  determination. 

OETERUINATION:  In  conformity  with  title 
13,  United  States  Code  (sections  131, 
132.  224.  and  225),  I  have  determined 
that  aruiual  data  to  be  derived  from  the 
surveys  listed  below  are  needed  to  aid 
the  efficient  performance  of  essential 
governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry.  The  data 
derived  from  these  surveys,  most  of 
which  have  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

ran  FURTHER  INFORMATION  CONTACT 
Gaylord  Worden  on  (301)  763-5850. 
tUmjEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  ciurent 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  title  13, 
United  States  Code.  These  surveys  will 
provide  continuing  and  timely  national 
statistical  data  on  manufacturing  for  the 


period  between  economic  censuses.  The 
next  economic  census  will  be  conducted 
in  1992.  The  data  collected  in  these 
surveys  will  be  within  the  general  scope 
and  nature  of  those  inquiries  covered  in 
the  economic  census. 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  production;  some  provide 
data  on  stocks,  unfilled  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  all  or  a 
sample  of  establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  surveys. 

These  surveys  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB  Control  Numbers  0607-0392,  0607- 
0395,  0607-0476.  0607-0604,  0607-0625, 
and  0607-0650)  in  accordance  with  the 
Paperwork  Reduction  Act,  Pub.  L.  96- 
511,  as  amended. 

Annual  Current  Industrial  Reports 

MA22F — Yam  production 
MA22K — Knit  fabric  production 
MA22Q — Carpets  and  rugs 
MA23D — Gloves  and  mittens 
MA23E — Men's  and  boys'  apparel 
MA23F — Women's  apparel 
MA23G — Underwear  and  nightwear 
MA23H — Children's  apparel 
MA24T — Lumber  production  and  mill 

stocks 
MA28A — Inorganic  chemicals 
MA20B — Inorganic  fertilizer  materials 

and  related  products 
MA28C — Industrial  gases 
MA28F — Paint  and  allied  products 
MA28G — Pharmaceutical  preparations, 

except  biologicals 
MA31A — Footwear 
MA32C— Refractories 
MA32E — Consumer,  scientific,  technical, 

and  industrial  glassware 
MA33A — Ferrous  castings 
MA33B — Steel  mill  products 
MA33E — Nonferrous  castings 
MA33L — Insulated  wire  and  cable 
MA35.\ — Farm  machinery  and  lawn  an 

garden  equipment 
MA35D — Construction  machinery 
MA35F — Mining  machinery  and  mineral 

processing  equipment 
MA35I — Selected  industrial  air  pollution 

control  equipment 
MA35L — Internal  combustion  engines 
MA35M — Air-conditioning  and 

refrigeration  equipment 
MA35N — Fluid  power  products 
MA35P — Pumps  and  compressors 
MA35Q — Anti-friction  bearings 
MA35R — Computers  and  office  and 

accounting  machines 
MA35X— Robots 
MA36A — Switchgear,  switchboard 

apparatus,  relays,  and  industrial 

controls 
MA36E — Electric  housewares  and  fans 


MA36F— Major  household  appliances 
MA36H — Motors  and  generators 
MA36K— Wiring  devices  and  supplies 
MA36M — Radios,  televisions,  and 

phonographs 
MA36P — Communication  equipment 
MA36Q — Semiconductors  and  printed 

circuit  boards 
MA36R — Electromedical  equipment 
MA37D — Aerospace  orders 
MA38B — Selected  instruments  and 

related  products 
The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  frequent  surveys.  Accordingly, 
there  will  be  no  duplication  in  reporting. 
The  content  of  these  annual  reports  will 
be  identical  with  that  of  the  monthly 
and  quarterly  reports. 
MA20A — Flour  milling  products 
MA22D — Consumption  on  the  woolen 

system  and'worsted  combing 
MQ22T— Broadwoven  fabrics  (gray) 
MQ23X — Sheets,  pillowcases,  and 

towels 
MQ32A— Flat  glass 
M32D — Clay  construction  products 
M32G — Glass  containers 
M33D — Aluminum  producers  and 

importers 
M33I — Inventories  of  steel  producing 

mills 
MQ34E — Plumbing  fixtures 
MQ34H — Closures  for  containers 
MA34K — Steel  shipping  drums  and  pails 
MQ,35D — Construction  machinery 
MQ36B— Electric  lamps 
MQ36C — Fluoroscent  lamp  ballasts 
M37G — New  complete  aircraft  and 

aircraft  engines,  except  military 
M37L— Truck  trailers 

Annual  Survey  of  Manufactures 

The  annual  survey  of  manufactures 
collects  industry  statistics  such  as  total 
value  of  shipments,  employment, 
payroll,  work  hours,  capital 
expenditures,  cost  of  materials 
consumed,  supplemental  labor  costs, 
and  so  forth.  This  survey,  while 
conducted  on  a  sample  basis,  covers  all 
manufacturing  industries,  including  data 
on  plants  under  construction  but  not  yet 
in  operation. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0449)  in 
accordance  with  the  Paperwork 
Reduction  Act.  Pub.  L  96-511,  as 
amended. 

Annual  Survey  of  Research  and 
Development 

A  survey  of  research  and 
development  (R&D)  activities  is 
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conducted.  The  major  data  obtained  in 
this  survey  include  total  R&D 
expenditures  by  source  of  funds,  the 
number  of  scientists  and  engineers 
employed,  the  amounts  spent  for 
pollution  abatement  and  energy  R&D 
and,  for  comparative  purposes,  the  total 
net  sales  and  receipts  and  the  total 
employment  of  the  company. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  3145-0027)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended. 

Annual  Survey  of  PoUutioD  Abatement 
Costs  and  Expenditures 

The  annual  survey  of  pollution 
abatement  costs  and  expenditures  is 
designed  to  collect  from  manufacturers 
the  total  expenditures  by  industry  and 
geographic  area  to  abate  pollutant 
emissions.  The  survey  covers  current 
operating  costs  and  capital  expenditures 
to  abate  air  and  water  pollution  and 
solid  waste.  This  survey  also  will  obtain 
the  costs  recovered  from  abatement 
activities. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0176)  in 
accordance  vdth  the  Paperwork 
Reduction  Act.  Pub.  L.  96-511.  as 
amended. 

Annual  Survey  of  Plant  Capacity 

The  annual  survey  of  plant  capacity  is 
revised  for  this  year  to  collect 
information  such  as  the  amount  of  time 
a  plant  is  in  operation;  operating  rates 
as  related  to  full  production  and 
production  in  a  national  emergency;  the 
value  of  production  and  the  reasons  for 
operating  at  less  than  capacity. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0175)  in 
accordance  with  the  Paperwork 
Reduction  Act  Pub.  L.  96-511.  as 
amended. 

Annual  Survey  of  Plant  and  Equipment 
Expenditures 

The  annual  survey  of  plant  and 
equipment  expenditures  is  designed  to 
collect  total  actual  and  planned 
expenditures  by  industiV  for  new  plant 
and  equipment.  This  survey  covers  the 
part  of  total  nonfarm  business  not 
surveyed  each  quarter  by  the  quarterly 
survey  of  plant  and  equipment 
expenditures. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0641)  in 
accordance  with  the  Paperwork 
Reduction  Act.  Pub.  L  96-511,  as 
amended. 


Supplemental  Amiual  Survey  of  Plant 
and  Equipment  Expenditures 

This  survey  represents  an  annual 
counterpart  of  the  quarterly  plant  and 
equipment  expenditures  survey.  The 
survey  will  cover  only  those  companies 
that  do  not  report  in  the  quarterly 
survey.  Accordingly,  there  will  be  no 
duplication  in  reporting.  Annual  and 
quarterly  expenditures  and  planned 
annual  expenditures  on  new  plant  and 
equipment  will  be  collected. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0641)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Pub.  L  96-511.  as 
amended. 

The  report  forms  will  be  furnished  to 
firms  included  in  these  surveys.  Copies 
of  survey  forms  are  available  on  request 
to  the  Director,  Bureau  of  the  Census, 
Washington,  DC  20233. 
CONCLUSION:  1  have,  therefore,  directed 
that  these  amiual  surveys  be  conducted 
for  the  purpose  of  collecting  the  data  as 
described. 

Dated:  December  27, 1990. 
Barbara  Everitt  Bryant 
Director.  Bureau  of  the  Census. 
[FR  Doc.  91-498  Filed  l-»-91;  8:45  am] 

■LUNO  COOC  SS10-07-M 


International  Trade  Administration 

Importers  and  Retailers'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  committee 
will  be  held  on  Thursday,  January  25, 
1990, 1:30  p.m.-3:30  p.m.,  Herbert  C. 
Hoover  Building,  room  H3407, 14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  "^i^  20230.  (The  Committee 
was  established  by  the  Secretary  of 
Commerce  on  August  13, 1963  to  advise 
Department  officials  of  the  effects  on 
import  markets  and  retailing  of  cotton, 
wool,  and  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles.) 

General  Session:  1:30  p.m.  Review  of 
import  trends,  international  activities,  report 
on  conditions  in  the  market,  and  other 
business. 

Executive  Session:  2:30  p.m.  Discussion  of 
matters  properly  classified  under  Executive 
Order  12356  (3  CFR.  1982  Comp.  p.  166)  and 
listed  in  5  U.S.C.  552b(c)(l). 

The  general  session  will  be  open  to  the 
public  with  a  limited  number  of  seats 
available.  A  Notice  of  Determination  to  close 
meetings  or  portions  of  meetings  to  the  public 
on  the  basis  of  5  U.S.C  552b{c)(l)  has  been 
approved  in  accordance  with  the  Federal 
Advisory  Committee  Act.  A  copy  of  the 
notice  is  available  for  public  Inspection  and 
copying  in  the  Central  Facility  Room  H6628, 


U.S.  Department  of  Commerce,  (202)  377- 
3031. 

For  further  Information  or  copies  of  the 
minutes,  conUct  Theresa  Stuart  (202)  377- 
3737. 

Dated:  January  4, 1991. 
Augustine  D.  TaotiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-538  Filed  1-9-91;  8:45  am] 

■HUM  CODE  WIO-On-M 

Management-Lat>or  Textile  Advisory 
Committee;  Partlaily  Closed  Meeting 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  Wednesday,  January  25, 1991, 10:30 
p.m.-12:30  p.m..  Herbert  C.  Hoover 
Building,  room  H3407, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230.  (The  Conunittee  was 
established  by  the  Secretary  of 
Commerce  on  October  18, 1961  to  advise 
officials  of  problems  and  conditions  in 
the  textile  and  apparel  industry.) 

General  Session:  10:30  p.m  Review  of 
import  trends,  report  on  conditions  m  the 
domestic  market  and  other  business. 

Executive  Session:  11:30  a.m.  Discussion  of 
matters  properly  classified  under  Executive 
Order  12356  (3  CFR.  1982  Comp  p  If*)  and 
listed  in  5  U.S.C.  552b(c)(l). 

The  general  session  will  be  open  to  the 
public  with  a  limited  number  of  seats 
available.  A  Notice  of  Determiiiation  to  dose 
meetings  or  portions  of  meetings  to  the  public 
on  the  basis  of  5  U.S.C.  552b(c)(l)  has  been 
approved  in  accordance  with  the  Federal 
Advisory  Committee  Act  A  copy  of  the 
notice  is  available  for  public  mspection  and 
copying  m  the  Central  Facilit>'  Room  H662a 
U.S.  DeparUnent  of  Commerce.  (202)  377- 
3031. 

For  further  information  or  copies  of  the 
minutes,  contact  Theresa  Stuart  (202)  377- 
3737. 

Dated:  January  4. 1991. 
Augustine  D.  TantiUo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  91-537  Filed  1-9-91;  8:45  am] 

BtUJMQ  CODE  SS10-0R-M 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Nassau/Suffollc  Long 
Island,  New  York 

agency:  Minority  Business 
Development  Agency.  Commerce 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
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Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $184,280  in 
Federal  funds  and  a  minimum  of  $32,516 
in  non-Federal  contributions  for  the 
budget  period  June  1, 1991  to  May  31. 
1992.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  Nassau/Suffolk  Long 
Island.  NY  SMSA  geographic  service 
area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  VtBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  estabhshment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance:  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabihties  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  busLness  development 
services  (10  points):  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points): 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70"^ 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmaticuily  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M4TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour.  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500.(X)0. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 


to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

•  Applicants  who  have  an 
outstanding  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 

•  Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Govemcnent  in  connection  with 
a  specific  contract,  grant,  or  loan.  A 
"Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 

•  Applicants  are  subject  to 
Covemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  applicant 
must  make  the  appropriate  certification 
as  a  "prior  condition  "  to  receiving  a 
grant  or  cooperative  agreement. 

•  Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and,  procedures 
applicable  to  Federal  assistance  awards. 

•  Applicants  should  be  reminded  that 
a  false  statement  on  the  apphcation  may 
be  grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment. 
CLOSING  dates:  The  closing  date  for 
applications  is  February  14,  1991. 
Applications  must  be  postmarked  on  or 
before  February  14, 1991. 
ADDRESSES:  New  York  Regional  Ofilce, 
Minority  Business  Development  Agency. 
Jacob  K.  Javits  Federal  Building,  3720, 
New  York,  New  York  10278.  Area  Code/ 
Telephone  Number  (212)  264-3262. 

FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Iglehart,  Regional  Director.  New 
York  Regional  Office. 

8UPf>L£MENTARY  INFORMATION: 

Anticipated  processmg  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs'  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 


n.aoo  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  December  31, 1990. 
WiUiam  R.  Fuller, 

Regional  Director  (Deputy),  New  York 
Regional  Office. 
(FR  Doc.  91-524  Filed  l-«-91:  8:45  amj 

BtLLINQ  COOe  S510-21-N 


Business  Development  Center 
Applications:  U.S.  Virgin  Islands 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  estimated  at  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-Federal  contributions  for  the 
budget  period  June  1. 1990  to  May  31, 
1992.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof.  The  MBDC  will 
operate  in  the  U.S.  Virgin  Islands  SMSA 
geographic  service  area. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competit-ion  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
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and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  apphcation  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

•  Applicants  who  have  an 
outstanding  accoimt  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 

•  Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  A 
"Certification  for  Contracts,  Grants 
Loans,  and  Cooperative  Agreements" 
and  the  SF-LLL,  "Disclosure  of  Lobbying 
Activities"  (if  applicable),  is  required. 

•  Applicants  are  subject  to 
Covemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  15  CFR  part 
28.  In  accordance  with  the  Drug-Free 


Workplace  Act  of  1988,  each  appHcant 
must  make  the  appropriate  certification 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

•  Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and,  procedures 
applicable  to  Federal  assistance  awards. 

•  Applicants  should  be  reminded  that 
a  false  statement  on  the  apphcation  may 
be  grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment. 
CLOSING  date:  The  closing  date  for 
applications  is  February  14, 1991. 
Applications  must  be  postmarked  on  or 
before  February  14, 1991. 
addresses:  New  York  Regional  Office, 
Minority  Business  Development  Agency, 
Jacob  K.  Javits  Federal  Building,  3720, 
New  York,  New  York  1027a  Area  Code/ 
Telephone  Number:  (212)  264-3262, 

FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Iglehart,  Regional  Director,  New 
York  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
apphcation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  December  31. 1990. 
William  R.  Fuller. 

Regional  Director  (Deputy),  Sew  York 
Regional  Office. 
[FR  Doc.  91-523  Filed  1-9-91;  8:45  am) 

MLUNO  COOE  3S1»-21-N 


National  Oceanic  and  Atmospheric 
Administration 

Permits;  Foreign  Fishing 

In  accordance  with  a  memorandum  of 
understanding  with  the  Secretary  of 
State,  the  National  Marine  Fisheries 
Service,  on  behalf  of  the  Secretary  of 


State,  publishes  for  pubUc  review  and 
comment  a  summary  of  applications 
received  by  the  Secretary  of  State 
requesting  permits  for  foreign  fishing 
vessels  to  operate  in  the  Exclusive 
Economic  Zone  under  provisions  of  the 
Magnuson  Fishery  Conser\ation  and 
Management  Act  (Magnuson  Act.  18 
U.S.C.  1801  et  seq.).  This  notice 
specifically  concerns  a  single 
submission  from  the  Union  of  Soviet 
Socialist  Republics  which  applies  to  fish 
for  25,000  metric  tons  (mt)  of  Atlantic 
mackerel  and  proposes  to  purchase 
10,000  mt  of  JV  mackerel.  Send 
comments  on  this  apphcation  to: 
NOAA — National  Marine  Fisheries 
Service,  Office  of  Fisheries 
Conservation  and  Management.  1335 
East  West  Highway,  Silver  Spring, 
Marj'land  20910, 

and/or,  to  one  or  both  of  the  Regional 

Fishery  Management  Councils  listed 

below: 

Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway  (Route  1). 
Saugus,  MA  01906,  617/231-0422. 

John  C.  Bryson,  Executive  Director.  Mid- 
Atlantic  Fishery  Management  Council, 
Federal  Building,  room  2115,  320  South 
New  Street,  Dover.  DE  19901.  302/674- 
2331. 
For  further  information  contact  John 

D.  Kelly  or  Robert  A.  Dickinson  (Office 

of  Fisheries  Conser\'ation  and 

Management,  301-427-2337). 

Dated:  January  4. 1991. 

Da\id  S.  Crestin, 

Acting  Director.  Office  of  Fishery 
Consen'otion  and  Management. 

The  following  Soviet  factory  ships 
(type  "10")  and  large  stem  trawlers 
(type  "15")  have  applied  for  the 
activities  indicated  ("1"  denotes 
directed  fishing,  "4"  denotes  JV  and  "6" 
denotes  transfers  of  US  processed 
product): 


Permit  f4o. 


Vessel 


Type     Fistiery       ActMty 


UR-91  -0798  Tfudovaya  Slavs . 

UR-91-0988  Robert  Eytie 

UR-91 -0889  Nikolay  Danilov  ... 

UR-91 -0890  Inzner  Yudintsev  . 

UR-91 -0891  Kaugurl 

UR-91 -0892  Nikolai  Berzarin... 

UR-91  -0893  Ekhotot — 


10 
10 
10 
15 
15 
15 
15 


NWA 
NWA 
NWA 
NWA 
NWA 
NWA 
NWA 


4  6 

4  6 

4  6 

4  6 

4  6 

4  6 

4  6 


[FR  Doc.  91-594  Filed  1-9-91:  8:45  am) 
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C0«flMIS8K>N  ON  AQRICULTUfUL 
WORKERS 


AOINCV:  Commission  on  Agricultural 

Workers. 

ACnoic  Announcemnt  of  hearing. 

summary:  The  Commission  on 
Agricultural  Workers  will  hold  its  fifth 
public  hearing  in  Weslaco,  Texas  on 
January  18  and  17. 1991. 

The  Commission,  established  by  the 
Immigration  Reform  and  Control  Act 
(IRCA)  of  1986  under  section  304  is 
charged  with  evaluating  the  Special 
Agricultural  Worker  (SAW)  provisions 
of  IRCA  and  with  reviewing  several 
specific  aspects  relating  to  the  demand 
for  and  supply  of  agricultural  labor.  The 
Commission  will  hear  testimony  on 
these  issues  with  specific  reference  to 
Texas. 

The  hearing  will  be  open  to  the  public. 

DATES:  January  16,  7  p.m.-9  p.m.. 
January  17,  9  a.m. 

AOORCSSIS:  Texas  A  &  M  Ag  Center 
Building.  Hoblitzelle  Auditorium.  2415 
East  Highway  83,  Weslaco,  TX. 

pon  ruRTHtn  mformation  contact: 

Beth  Bickley,  Telephone:  (202)  673-5348. 

Dated:  January  7, 1901. 
Richaid  R.  Petanon, 
Acting  ExecLtive  Director. 

[FR  Doc.  (n-«04  Filed  l-9-»l:  MS  am] 
HLUMO  COM  %»a»-i-m 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Meeting;  MdHary,  Personal,  Property 
Symposium 

AQENCY:  Military  Traffic  Management 
Command  (MTMC),  U.S.  Army. 
ACTKMC  Notice  of  Open  Meeting. 

Announcement  is  made  of  meeting  of 
the  Military  Personal  Property 
Symposium.  This  meeting  will  be  held 
en  January  17, 1990  at  the  Be<>t  western 
Old  Colony  Inn,  Alexandria.  Virginia. 
and  will  convene  at  0630  hours  and 
adjourn  at  approximately  1500  hours. 
PROPOSED  aqinda:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
the  DOD  4500.34R,  Personal  Property 
Traffic  Management  Regulation,  and  the 
handling  of  other  matters  of  mutual 


interest  concerning  the  Department  of 

Defense  Personal  Property  Shipment 

and  Storage  Program. 

FOR  FURTHER  tMFORMATtON  CONTACT: 

All  interested  desiring  to  submit  topics 

to  be  discussed  should  contact  the 

Commander.  Military  Traffic 

Management  Command,  ATTN: 

MTPP-M,  at  telephone  number  756-1600. 

between  0800-1530  hours.  Topics  to  be 

discussed  should  be  received  on  or 

before  September  3. 1990. 

Kenneth  L  Denton, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

[FR  Doc  Bl-664  Filed  \-Q~9\:  8:45  am] 

WLLINO  COOC  >71(H»-«I 


Department  of  the  Navy 

Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

On  Thursday,  December  13,  1990,  a 
Notice  of  a  closed  meeting  of  the  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel  U.S.  Navy-Soviet  Navy  Exchanges 
Task  Force  was  published  at  55  FR 
51313.  That  meeting  was  originally 
scheduled  to  be  held  on  January  8, 1991. 
That  meeting  dale  has  been  changed. 

The  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  U.S.  Navy-Soviet  Navy 
E.\change3  Task  Force  will  now  meet 
January  25, 1991  from  9  a.m.  to  5  p.m.,  at 
4401  Ford  Avenue,  Alexandria,  Virginia. 
This  session  will  be  closed  to  the  public 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden. 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  Room  601, 
Alexandria,  Virginia  22302-0268,  Phone 
(703)  756-1205. 

Dated:  [ar.uary  3,  1991. 
Wdyna  T.  Baucino. 

L  T.  J  A  GC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 
[FR  Doc.  01-743  Filed  t-4-ffl:  8:45  am] 
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Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

On  Thursday,  December  13, 1990,  a 
Notice  of  a  closed  meeting  of  the  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel  Technology  Su-^prise  Task  Force 
was  published  at  55  FR  51313.  That 
meeting  was  originally  scheduled  to  be 
held  on  January  9, 1991.  That  meeting 
date  has  been  changed. 

The  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Technology  Surprise 
Task  Force  will  now  meet  January  25, 
1991,  from  9  a.m.  to  5  p.m.,  at  4401  Ford 


Avenue,  Alexandria,  Virginia.  This 
session  will  be  closed  to  the  public. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  Executive 
Panel.  4401  Ford  Avenue,  room  601. 
Alexandria,  Virginia  22302-O268.  Phone 
(703)  756-1205. 

Dated:  January  3, 1991. 
Wayne  T.  Baucino, 

LT./.AGC.  USNH.  Alternate  Federal  Register 

Liaison  Officer 

[FR  Doc.  91-742  Filed  l-0-©l;  8:45  am] 
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Planning  and  Steering  Advisory 
Conunittee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  January  25, 1991 
from  0900  to  1500.  at  the  Center  for 
Naval  Analyses.  4401  Ford  Avenue, 
Arlington,  Virginia.  This  session  will  be 
closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN  security. 
The  entire  agenda  will  consist  of 
classified  in.formation  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  properly  classified 
pursuant  to  such  Executive  Order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  all 
sessions  of  the  meeting  will  be  closed  to 
the  public  because  they  concern  matters 
listed  in  552(b)(c)(l)  of  Title  5.  United 
States  Code. 

For  further  information  concerning 
this  meeting,  contact;  Lt.  J.E.  Williams, 
USN  (OP-213E),  Pentagon,  Room  4D544, 
Washington,  DC  20350,  Telephone 
Number  (703)  695-0665). 

Dated:  January  3, 1991. 
Wayne  T.  Baucino, 

Lieutenant.  J  A  GC  USXR.  .Alternate  Federal 

Register  Liaison  Officer. 

[FR  Doc.  91-744  Filed  1-9-91;  8:45  am] 
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United  States  Naval  Ot}servatory; 
Notice  Concerning  Certain  Information 
Provided  In  Support  of  Litigation,  and 
of  Adopted  Procedures  and  Fees 

AOENCY:  Dep.'irtment  of  the  Navy. 

Defense. 

action:  Notice. 


summary:  This  Notice  outlines  the 
astronomical  data  relevant  to  htigation 
the  United  States  Naval  Observatory 
will  provide  to  individuals,  and  the 
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procedures  and  feet  associated  with 
providing  such  astronomical  data. 
DATES:  Effective  January  10, 1991.  all 
communications  regarding  astronomical 
data  reievent  to  litigation  received  by 
the  United  States  Naval  Observatory 
shall  be  answered  only  by  letter 
forwarded  by  first-class  mail. 

FOR  FURTHER  INFORMATION  CONTACT. 

Superintendent,  Code  AA.  U.S.  Naval 
Observatory,  Washington,  IX;  20392- 
5100. 

SUPPUEMENTAITY  INFORMATION:  The 

United  States  Naval  Observatory 
receives  requests  for  determinations  of 
the  times  of  rising  and  setting  of  the  sim 
and  moon  or  for  the  positions  of  those 
bodies,  relative  to  specific  dates  and 
geographic  locations.  This  astronomical 
data  may  be  relevant  to  various  aspects 
of  litigation.  Litigants  and  their 
attorneys  requesting  data  from  the  ^ 

United  States  Naval  Observatory  are 
advised: 

1.  Alternative  sources  for 
astronomical  data,  times  of  phenomena 
and  expert  testimony  exist  and  should 
be  considered  first.  Although  the  United 
States  Naval  Observatory  has 
responded  to  requests  for  statements 
providing  data  for  use  in  litigation,  it  is 
the  intent  of  the  United  States  Naval 
Observatory  not  to  compete  with  private 
sources  on  matters  in  which  the  United 
States  has  no  interest.  Therefore, 
requests  for  information  to  support 
litigation  are  not  solicited  by  the  United 
States  Naval  Observatory.  Personnel 
will  not  be  supplied  as  expert  witnesses. 

2.  Actual  observations  of  rising, 
setting,  etc.  are  not  regularly  conducted 
or  recorded  by  the  United  States  Naval 
Observatory.  Consequently,  it  is  not 
possible  to  transmit  an  affidavit 
regarding  the  making,  authority  over,  or 
custody  of  astronomical  records.  It  is 
also  not  possible  to  provide  any 
statement  which  could  establish  that, 
upon  a  search,  no  record  was  found. 

3.  Data  which  set  forth  the 
quantitative  circumstances  of 
astronomical  phenomena  at  a  specific 
location,  as  stated  in  writing  by  the 
United  States  Naval  Observatory,  are 
the  result  of  a  calculation.  Acceptance 
of  such  documentation  by  any  court  may 
be  expected  to  vary  according  to 
applicable  rules  of  evidence. 

4.  Federal  Law  (31  U.S.C.  9701)  and 
Department  of  Defense  Regulation  (DoD 
Instruction  7230.7.  "User  Charges") 
require  advance  payment  of  fees,  based 
on  the  actual  cost  to  the  Government, 
whenever  services  are  provided  which 
convey  special  benefits  to  receipients. 
above  and  beyond  those  accruing  to  the 


public  at  large.  The  calculation  of 
astronomical  data  and  phenomena  for 
specific  places  and  dates  with,  or 
without,  certification  of  authenticity  are 
services  which  convey  special  benefits 
in  the  sense  of  Federal  Law  and  Defense 
Department  Regulation.  The  Regulation 
also  prescribes  the  exact  method  for 
computation  of  fees.  The  United  States 
Naval  Observatory  will  provide  an 
itemized  statement  of  required  fees  for 
the  service  necessary  to  calculate  and 
authenticate  data  for  litigation  when 
request  is  made.  Prior  payment  of  fees 
may  be  waived  only  when  consistent 
with  public  policy  or  interest  served. 

Dalod:  December  31, 1990 
Wayne  T.  Baudno, 

L  T.  /A  GC.  USNR,  Alternate  Federal  Rttgister 
Liaison  Officer. 
[m  Doc.  91-566  Filed  1-9-91:  8:45  amj 

BILUNO  COOE  mO-AE-M 


DEPARTMENT  OF  EDUCATION 

ICFDANo.S4.142] 

College  FaciUties  Loan  Program; 
Notice  Inviting  Applications  for  New 
Awards  Under  the  College  FacWties 
Loan  Program  for  Fiscal  Year  1991 

Purpose:  The  College  Facilities  Loan 
Program  provides  low  interest  loans  to 
eligible  undergraduate  postsecondary 
educational  institutions  for  the 
construction,  reconstruction,  or 
renovation  of  housing  facilities, 
undergraduate  academic  facilities,  and 
other  educational  facilities  for  students 
and  faculties. 

Deadline  for  Transmittal  of 
Applications:  April  16, 1991. 

Applications  A  vailable:  February  15, 
1991. 

Available  Funds:  $29,277,000. 

EsUwc  ted  Range  of  A  wards:  $250,000 
to  $3,000,000. 

Estimated  A  verage  Size  of  A  wards: 
$1,500,000. 

Estimated  Number  of  Awards:  20. 

Project  Period:  Until  completion. 

Priorities:  In  accordance  with  the 
requirements  of  section  763  of  the 
Higher  Education  Act,  20  U.S.C.  1132g- 
2ib),  and  34  CFR  614.3(c),  the  Secretary 
gives  priority  to  loans  for  renovation  or 
reconstruction  of  older  undergraduate 
academic  facihties,  and  undergraduate 
academic  facilities  that  have  gone 
without  major  renovation  or 
reconstrjction  for  an  extended  period  of 
time.  In  order  to  accomplish  this 
objective,  $15,00a000  will  be  reserved 
for  loans  for  the  renovation  or 
reconstruction  of  older  undergraduate 
academic  facilities,  and  undergraduate 


academic  facilities  that  have  gone 
without  major  renovation  or 
reconstruction  for  an  extended  period  of 
time,  and  $14,277,000  will  be  reserved 
for  loans  for  housirjg  facilities.  In 
accordance  with  34  CFR  75.105(c)(3), 
under  this  competition  the  Secretary 
funds  only  applications  that  meet  either 
of  these  two  absolute  priorities. 

Deadline  for  Intergovemmenta! 
Review:  June  17. 1991. 

Applicable  Regulations:  Education 
Department  General.  Administrative 
Regulations  (EDGAR)  34  CFR  pari  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education.  Hospitals  and 
Nonprofit  Organizations),  subpart  D  of 
34  CFR  part  75  (Direct  Grant  Programs) 
5§  75.105.  75.600-75.616;  34  CFR  Part  77 
(Definitions  that  Apply  to  Department 
Regulations);  34  CFR  part  79 
(Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities);  34  CFR  part  82  (New 
Restrictions  on  Lobbjing);  34  CFR  part 
85  (Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  ar.d 
Govemmentwide  requirements  for  Drug- 
Free  Workplace  (Grants));  and  34  CFR 
part  86  (Drug-Free  Schools  and 
Campuses).  Final  regulations  governing 
the  College  Facilities  Loan  Program,  as 
codified  in  34  CFR  part  614,  were 
published  in  the  Federal  Register.  52  FR 
3056a  on  August  14, 1967. 

Technical  Assistance  Workshops: 
.Applicants  are  invited  to  partiapate  in  a 
technical  assistance  workshop  to  assist 
applicants  in  apphcalion  preparation. 
The  workshop  will  lake  place  in  the 
GSA  Regional  Office  Building 
Auditorium.  7lh  and  D  Streets,  SW.. 
Washington,  DC  on  March  4, 1991  from  9 
a.m.  until  noon.  Reservations  are  not 
necessary.  For  specific  information  on 
the  workshop,  please  contact  the 
Division  of  Higher  Education  Incentive 
Programs  at  (202)  708-8398. 

For  Applications  or  Information 
Contact-  Joseph  P.  Ferguson.  U.S. 
Department  of  Education,  400  Maryland 
Ave.,  SW,  room  3022,  ROB-3, 
Washington,  DC  20202-5339.  Telephone: 
(202)708-9401. 

Program  Autfiority:  20  US.C.  1132g-1132g- 
3. 
Dated.  December  24, 199a 

beonard  L  Hayne*  ni. 

Assistant  Secxetary  for  Postsecondary 

Education. 

[FR  Doc.  91-501  Filed  1-9-81;  &45  am] 
BIU.IMO  COOC  4eoo-ov-a 
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Veterans'  Education  Outreach 
Program;  Notice  InvMng  Apptications 
for  New  Awards  for  Rscal  Year  1991 

Purpose  of  Program:  Provides  funds  to 
institutions  of  higher  education  to 
provide  outreach  and  recruitment 
activities,  counseling  and  tutorial 
services,  and  special  programs  for 
disabled,  incarcerated  and 
educationally  disadvantaged  veterans. 

Deadline  for  Transmittal  of 
Applications:  May  10, 1991. 

Applications  Available:  March  1, 

1991. 

Available  Funds:  $2,733,000. 
Estimated  Range  of  A  wards:  $1 ,000- 
$50,000. 
Estimated  Average  Size  of  Awards: 

$5,000. 

Estimated  Number  of  Awards:  550. 

Note:  The  Department  is  not  bound  by  any 
estimate*  in  this  notice. 

Project  Period:  Up  to  24  months. 

Deadline  for  Intergovernmental 
/Jev/eiv.- luly  9. 1991. 

Applicable  Regulations:  Education 
Department  General  Administrative 
Regulations  (EDGAR)  34  CFR  parts  74, 
75.  77,  79,  82.  85  and  86;  (b)  The 
regulations  for  this  program  in  34  CFR 
part  829. 

For  Applications  or  Information 
Contact:  Ronald  D.  Amon.  US. 
Department  of  Education,  400  Maryland 
Ave..  SW..  room  3022.  ROB-3, 
Washington,  DC  20202-5339.  Telephone. 
(202)  706-7861. 

Program  Authority:  20  U.S.C.  1070e-t. 

Dated:  December  24, 1990. 
Laoaard  L  Haynea  III, 
Assiatant  Secretory  for  Postsecondary 
Education. 
ira  Doc.  91-500  Filed  1-9-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

(Dockat  No*.  ER91-193-O00,  tt  al.) 

Louisvtne  Gas  and  Electric  Cc  et  ai. 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisville  Gas  and  Electric 

[Docket  No.  ER91-19J-0001 
January  3, 1991. 

Take  notice  that  on  December  31, 
1990,  Louisville  Gas  and  Electric 
Company  ("Louisville")  tendered  for 


filing  an  Interchange  Agreement 
between  itself  and  Illinois  Municipal 
Electric  Agency  ("IMEA ")  dated 
December  1,  1990.  Under  the  Interchange 
Agreement  Louisville  and  IMEA  are  to 
achieve  a  coordinated  operation  that 
provides  for  the  sale,  purchase  and 
interchange  of  electric  power  and 
energy.  Louisville  requests  waiver  of  the 
notice  provisions  of  the  Commission's 
regulations  to  allow  the  Interchange 
Agreement  to  be  accepted  for  filing  and 
to  become  effective  as  of  December  1, 
1990. 

Comment  date:  January  11, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  TECO  Power  Services  Corp. 

[Docket  No.  EC91-3-000J 

January  4. 1991. 

Take  notice  that  on  December  21, 
1990,  TECO  Power  Services  Corporation 
(Power  Services)  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  (the  "Commission")  for 
authorization  to  transfer  facilities 
pursuant  to  section  203  of  the  Federal 
Power  Act. 

In  the  Commission's  November  19, 
1990.  Order  Granting  Intervention, 
Denying  Rehearing,  and  Accepting 
Proposed  Agreements  in  Docket  No. 
ER90-164-001,  53  FERC  1161,202  (1990) 
(the  "Order"),  the  Commission  accepted 
three  long-term  power  sales  agreements. 
as  modified,  for  filing.  These  agreements 
provide  for  sale  of  capacity  and  energy 
to  the  Seminole  Electric  Cooperative 
and  the  Tampa  Electric  Company  from  a 
proposed  gas-fired  generating  facility  to 
be  located  in  Polk  and  Hardee  Counties, 
Florida  (the  "Project"),  and  for  the 
purchase  and  resale  by  Power  Services 
to  Seminole  of  145  MW  of  capacity  and 
energy  from  Tampa  Electric  Company's 
Big  Bend  4  facility. 

Power  Services  seeks  approval  under 
section  203  in  connection  with  Power 
Services'  proposed  transfer  of  the  three 
agreements  and  all  governmental 
authorizations  related  thereto  to  an 
affiliated  partnership.  The  partnership 
has  been  established  to  facilitate 
financing  of  the  Project.  The  partnership 
would  assume  Power  Ser\  ices' 
responsibilities  to  construct,  own  and 
operate  the  Project.  Both  the  sole 
general  partner  and  the  sole  limited 
partner  of  the  partnership  are  wholly- 
owned  subsidiaries  of  Power  Services, 

Comment  date:  January  22. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Wisconsin  Power  ft  Light  Co. 

[Docket  No.  ER91-188-0001 
[anuary  4, 1991. 

Take  notice  that  on  December  31, 
1990,  Wisconsin  Power  &  Light  Company 
("WP&L")  tendered  for  filing  certain 
Letter  Agreements  between  WP&L  andj  r 
Citizens  Power  and  Light  Corporation.  ^ 
WP&L  requests  waiver  of  the  notice 
requirements  to  allow  an  effective  date 
of  May  1,1990. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4,  Wisconsin  Power  &  Light  Co. 
[Docket  No,  ER91-187-000) 
January  4, 1991. 

Take  notice  that  on  December  31, 
1990,  Wisconsin  Power  &  Light  Company 
("WP&L")  tendered  for  filing  an 
amendment,  effective  January  1, 1991,  to 
the  Interconnection  Agreement  between 
WP&L  and  Magison  Gas  &  Electric 
Company.  WP&L  requests  waiver  of  the 
notice  requirements. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

5,  Ocean  State  Power  II 

[Docket  No.  ER91-184-000] 
January  4, 1991. 

Take  notice  that  on  December  27. 
1990,  Ocean  State  Po    er  II  ("Ocean 
State  11 ")  tendered  for  filing  supplements 
to  various  of  its  rate  schedules.  The 
supplements  are  amendments  to  the  unit 
power  agreements  between  Ocean  State 
II  and  various  of  its  customers.  The 
amendments  are  intended  to  correct 
typographical  errors  and  clarify 
ambiguities.  According  to  Ocean  State 
II.  the  amendments  do  not  constitute  a 
rate  increase. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Power  Service  Corp..  on 
Behalf  of  Monongahela  Power  Co..  The 
Potomac  Edison  Co..  West  Penn  Power 
Co. 

[Docket  No.  ER91-1B9-000) 
January  4, 1991. 

Take  notice  that  on  December  31. 
1990,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  ("the  APS  Companies  ") 
tendered  for  filing  a  Standard 
Transmission  Service  Rate  Schedule 
which  offers  to  any  customer,  whether 
investor-owned  utility,  cooperative  or 
municipal  system,  cogenerator,  small 
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power  producer  or  other  qualifying 
facility,  independent  power  producer,  or 
other  entity,  a  standard  transmission 
service  through  the  facilities  of  the  APS 
Companies.  The  proposed  effective  date 
for  the  rate  schedule  is  December  31. 
1990, 

Comment  date:  January  18, 1991,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7,  Interstate  Power  Co. 

[Docket  No.  ER91-1 78-000) 
January  4. 1991. 

Take  notice  that  on  December  24, 
1990.  Interstate  Power  Company 
(Company)  tendered  for  filing  the  Third 
Amendment,  dated  August  30, 1989  to 
Facilities  Agreement  dated  September  4, 
1981,  as  supplemented,  with  Iowa- 
Illinois  Gas  and  Electric  Company.  This 
amendment  provides  for  a  normally 
open  line  tap  by  Interstate  to  the 
Interstate  owned  portion  of  a  89  KV  line 
which  interconnects  the  two  utilities. 

Comment  date:  January  18, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Vermont  Electric  Power  Co. 

[Docket  No.  ER91-177-000| 
January  4, 1991. 

Take  notice  that  on  December  24, 
1990.  Vermont  Electric  Power  Company, 
Inc.,  as  agent  for  three  utilities — Citizens 
Utilities  Company,  Franklin  Electric 
Light  Company,  Inc.  and  Green 
Mountain  Power  Corporation — tPiat 
jointly  own  a  portion  of  a  dedicated, 
metallic-neutral-return  conductor  (the 
DMNRC),  used  to  provide  a  neutral- 
return  path  as  part  of  a  direct-current 
transmission  interconnection  between 
Hydro-Quebec  and  utilities  that  are 
participants  in  the  New  England  Power 
Poo!  (the  "Quebec-New  England 
Interconnection"),  tendered  an 
amendment  to  the  filing  in  ER90-591- 
000.  By  this  amendment  the  petitioners 
resolve  the  only  remaining  issue  in  this 
docket  by  agreement  to  the 
Commission's  generic  return  on  equity 
of  12,29%  in  lieu  of  15%  as  proposed. 

The  contract  filed  with  this 
Commission  for  approval  is  the  Phase  II 
Vermont  DMNRC  Support  Agreement 
dated  January  1, 1988.  The  joint  owners 
of  the  DMNRC  are  three  utilities 
providing  service  in  Vermont:  Citizens 
Utilities  Company,  Franklin  Electric 
Light  Company,  Inc.  and  Green 
Mountain  Power  Corporation.  The 
ownership  share  of  the  DMNRC  held  by 
each  utility  is  39.6%,  1%  and  59.4^%, 
respectively.  Vermont  Electric  Power 
Company.  Inc.  will  operate  the  DMNRC 
under  the  Phase  II  Vermont  DMNRC 


Operating  and  Management  Agreement, 
also  filed  in  this  docket 

Comment  date:  January  la  1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Co. 

[Docket  No.  ER91-175-0001 
JriHuary  4.  1991. 

Take  notice  that  on  December  24, 
1990,  New  England  Power  Company 
(NEP)  submitted  for  filing  executed 
Amendments  to  the  Service  Agreements 
with  Granite  Stale  Electric  Company, 
New  Hampshire  Electric  Cooperative, 
and  the  Town  of  Littleton,  New 
Hampshire  (hereinafter  "Customers"). 

NEIP  states  that  the  proposed 
Amendments  provide  a  monthly  credit 
to  its  New  Hampshire  Customers  based 
on  a  portion  of  the  savings  received  by 
NEP  through  the  issuance  of  tax-exempt 
financing  authorized  by  the  State  of 
New  Ha.Tipshire. 

NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  Amendments  may  become 
effective  on  January  1, 1991. 

Comment  dale:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

10.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER91-19&-000] 
January  4. 1991. 

Take  notice  that  on  January  2, 1991, 
Pacific  Gas  and  Electric  Company 
C'PG&E  ")  tendered  for  filing  an 
agreement  for  a  permanent  Western 
Systems  Power  Pool  ("WSPP").  PG&G 
made  this  filing  on  behalf  of  itself  and 
the  FERC  jurisdictional  members  of  the 
WSPP.  with  the  support  of  the  non- 
jurisdictional  members.  The  services 
provided  through  the  WSPP  are  flexibly 
priced  under  the  ceiling  prices,  and  the 
present  filing  proposes  to  maintain  the 
ceiling  prices.  Copies  of  this  filing  were 
served  upon  the  WSPP  members  and 
those  parties  which  have  intervened  in 
previous  WSPP  dockets. 

Comment  date:  January  23. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Philadelphia  Electric  Co. 

[Docket  No.  ER91-174-OO0J 
January  4, 1991. 

Take  notice  that  on  December  24, 
1990,  Philadelphia  Electric  Company 
("PECO")  tendered  for  filing  as  an  initial 
Rate  Schedule  a  Transmission  Service 
and  Interconnection  Contract  between 
Delaware  Resource  Management.  Inc. 
C'DRMI ")  and  PECO  dated  December  26, 
1989.  The  Contract  sets  forth  the  terms 
and  conditions  under  which  PECO  will 
transmit  electric  output  from  DRMI's 


generating  facility  located  in  the  Ci'.y  of 
Chester.  Delaware  County, 
Pennsylvania,  to  Atlantic  City  Electric 
Company  ("ACE").  PECO  requests  that 
the  Commission  allow  this  initial  Rate 
Schedule  to  become  effective  60  days 
after  its  filing.  PECO  states  that  a  copy 
of  this  filing  has  been  ser\-ed  by  mail 
upon  DR-Sfl.  the  Pennsylvania  Public 
Utility  Commission,  the  New  Jersey 
Board  of  Public  Utilities  and  ACF>. 

Comment  dale:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Washington  Water  Power  Co. 

(Docket  No.  ER91-196-0001 

Take  notice  that  on  January  2. 1991. 
the  Washington  Water  Power  Company 
( "Company")  of  Spokane,  Washington, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Service  Tariffs, 
Schedule  61.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
approximately  $699,339  based  on  the  12- 
month  period  ending  September  30. 199a 
The  proposed  rate  changes  are 
submitted  for  the  purpose  of 
compensating  the  Company  for 
increased  operating  expenses  and 
increased  plant  investment  A 
significant  portion  of  the  increase  in 
operating  expenses,  approximately 
$490,000,  is  caused  by  a  change  m  costs 
associated  wnlh  WNP-1  Project 
Exchange  Agreement  According  to  the 
Company,  its  cost  of  ser>'ice  supports  an 
increa.se  of  $955,138.  The  Company 
states  that  in  order  to  moderate  the 
impact  of  the  rate  increase  on  the 
Company's  wholesale  customers  and  to 
expedite  approval  of  the  rate  Tling  the 
Company  is  proposing  a  rate  increase  of 
S899.339.  The  Company  states  that 
copies  of  the  filing  have  be»in  served 
upon  its  five  wholesale  customers 
effected  by  the  filing,  the  Washington        I 
Utihties  and  Transportation  ' 

Commission,  and  the  Idaho  Public 
Utilities  Commission. 

Comment  dote:  January  18, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Power  &  Light  Co. 

(Docket  No  ER91-ieO-000| 
January  4, 1991. 

Take  notice  that  on  December  26, 
1990,  Wisconsin  Power  and  L'ght 
Company  (WPL)  tendered  for  filing  a 
Wholesale  Power  Agreement  dated 
December  11, 199a  between  the  City  of 
Evansville  and  WPL  WPL  states  that 
this  new  Wholesale  Power  Agreement 
revises  the  previous  agreement  between 
the  two  parties  which  was  dated 
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October  3, 1963,  and  designated  Rate 
Schedule  No.  29  by  the  Commission. 

The  purpose  of  this  new  agreement  is 
to  revise  the  terms  of  service.  Terms  of 
service  for  this  customer  will  be  on  a 
similar  basis  on  the  terms  of  service  for 
the  other  W-3  wholesale  customers. 

WPL  requests  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  City  of  Evansviiie 
and  the  Wisconsin  Public  Service 
Commission. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kentucky  Utilities  Co. 

[Docket  No.  EC91 -4-000] 
January  4. 1991. 

Take  notice  that  on  December  26, 
1990.  Kentucky  Utilities  Company 
("KU")  filed  an  application  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
authorization  to  acquire  from  Old 
Dominion  Power  Company  ("Old 
Dominion")  certain  of  the  latter's 
securities.  Old  Dominion  is  the  wholly- 
owned  subsidiary  of  KU.  KU  states  that 
it  is  applying  for  authority  to  acquire 
from  Old  Dominion  unsecured 
promissory  notes  of  Old  Dominion  from 
time  to  time. 

Comment  date:  January  18. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Detroit  Edison  Co. 

(Docket  No.  ER91 -33-000] 

January  4.  1991, 

Take  notice  that  on  December  31, 
1990.  The  Detroit  Edison  Company 
("Detroit  Edison")  tendered  for  filing  an 
Amendment  to  an  Agreement  for  the 
Lease  of  a  Portion  of  Generating 
Capability  of  Ludington  Pumped  Storage 
Hydroelectric  Generating  Plant  by  The 
Detroit  Edison  Company  to  The  Toledo 
Edison  Company  dated  January  1. 1990 
and  additional  Information  in  support  of 
its  original  submittal  in  this  docket.  The 
Agreement  provides  for  the  lease  by 
Detroit  Edison  to  The  Toledo  Edison 
Company  of  one  sixth  of  Detroit 
Edison's  49%  share  of  the  generating 
capability  of  the  Ludington  hydroelectric 
plant  which  is  jointly  owned  by  Detroit 
Edison  and  Consumers  Power  Company. 
The  Amendment  provides  for  an 
anticipated  delay  in  the  initiation  of 
performance  under  the  Agreement.  The 
additional  information  supplements  data 
presented  earlier  and  is  in  response  to  a 
deficiency  letter  from  the  Office  of 
Electric  Power  Regulation 


Comment  date:  January  18. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Consumers  Power  Co. 

[Docket  No  ER91-190-000] 
January  4. 1991. 

Take  notice  that  on  December  31, 
1990.  Consumers  Power  Company 
("Consumers  Power")  tendered  for  filing 
a  rate  schedule  change  to  its  Rate 
Schedule  FERC  No.  63  which  was 
accepted  for  filing  in  Docket  No.  ER91- 
31-000.  The  rate  schedule  change  would 
change  the  date  for  commencement  of 
service,  but  not  the  rate  to  be  charged  or 
the  service  to  be  provided. 

Comment  date:  January  18, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Long  Island  Light  Co. 

[Docket  No.  ER91-191-000] 
January  4.  1991. 

Take  notice  that  on  December  31, 
1990,  Long  Island  Lighting  Company 
("ULCO")  tendered  for  filing  proposed 
changes  in  its  FERC  Rate  Schedule  32. 
pursuant  to  which  LILCO  transmits 
power  and  energy  from  the  Power 
Authority  of  the  State  of  New  York  to 
the  three  municipal  electric  utilities  on 
Long  Island;  the  Villages  of  Greenport, 
Rockville  Centre  and  Freeport.  The 
proposed  changes  would  decrease 
revenues  from  the  service  to  the  three 
customers  based  upon  a  12  month 
period  ending  May  31, 1991  and  would 
reflect  ULCO's  cost  of  service.  LILCO 
requests  waiver  of  the  Commission's 
notice  requirements  to  allow  the 
reduced  rates  to  become  effective  June 
1,1990. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IB.  Union  Electric  Co. 

[Docket  No.  ER91-192-000) 
January  4,  1990. 

Take  notice  that  on  December  31, 
1990.  Union  Electric  Company  ('"Union") 
tendered  for  filing  proposed  settlement 
rates  charged  to  all  customers  who  are 
currently  served  pursuant  to  Wholesale 
Electric  Service  Agreements  entered 
into  between  Union  and  these  customers 
as  part  of  settlement  agreements 
previously  approved  by  the  Commission. 

Comment  date:  January  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Commonwealth  Edison  Co. 

[Docket  No.  ER91-194-000] 

Januar>'  4. 1991. 

Take  notice  that  on  December  31, 
1990.  Commonwealth  Edison  Company 


("Commonwealth")  tendered  for  filing 
proposed  changes  in  its  FERC  Electric 
Tariff.  Rate  80.  The  proposed  changes 
revise  the  Electric  Service  Contract 
between  Commonwealth  and  the  City  of 
Geneva.  Illinois  ("Geneva")  to  provide 
for  a  new  point  of  electric  supply  to 
Geneva  by  Commonwealth.  In  addition, 
supplements  to  various  FERC  Rate 
Schedules  for  the  Cities  of  Batavia.  St. 
Charles  and  Naperville,  Illinois  have 
been  revised. 

Comment  date:  January  18. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Southern  Company  Services.  Inc. 

[Docket  No.  ER91-197-000] 

January  4, 1991. 

Take  notice  that  on  January  2, 1991. 
Southern  Company  Services,  Inc. 
("SCS"),  acting  on  behalf  of  .\labama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company. 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
("Southern  Companies"),  tendered  for 
filing  an  Amendment  dated  December 
31. 1990  to  the  Shori-term  Unit  Power 
Sales  Agreement  dated  September  1. 
1990  among  Florida  Power  &  Light 
Company.  Southern  Companies,  and 
SCS. 

The  Amendment  extends  the  term  of 
the  Shori-term  Unit  Power  Sales 
Agreement  through  June  30, 1991,  The 
rates  established  in  the  Short-term  Unit 
Power  Sales  Agreement  are  not  changed 
by  the  Amendment  and  will  continue  in 
effect  through  the  extended  term  of  the 
Short-term  Unit  Power  Sales  Agreement. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraoh  E 
at  the  end  of  this  notice. 

21.  Arizona  Public  Service  Co. 

[Docket  Nos.  ER89-265-001 ) 

January  4. 1991. 

Take  notice  that  on  December  31. 
1990.  Arizona  Public  Service  Company 
tendered  for  filing  a  Compliance  Refund 
Report  for  refunds  made  to  the 
Distribution  Level  Wheeling  Customers 
in  accordance  with  the  Commission's 
letter  of  approval  dated  December  6, 
1990. 

Copies  of  this  filing  have  been  served 
upon  all  affected  customers  and  the 
Arizona  Corporation  Commission. 

Comment  date:  January  18. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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22.  Vermont  Yankee  Nuclear  Power 
Corp. 

[Docket  No.  ER91-18&-000] 
January  4. 1991. 

Take  notice  that  on  December  28, 
1990,  Vermont  Yankee  Nuclear  Power 
Corporation  ("Vermont  Yankee") 
tendered  for  filing  a  revised  schedule  of 
decommissioning  collections  that 
reduces  the  monthly  decommissioning 
charges  collected  through  the  power 
contracts  under  which  Vermont  Yankee 
sells  electricity  for  resale  to  nine  New 
England  utilities.  Vermont  Yankee  states 
that  its  filing  reflects  the  impact  of  the 
extended  Ucense  term  issued  by  the 
Nuclear  Regulatory  Commission  for  the 
Vermont  Yankee  plant  as  of  January  1. 
1990, 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Wisconsin  Power  &  Light  Co. 

[Docket  No.  ER91-185-000] 
January  4, 1991. 

Take  notice  that  on  December  28, 
1990,  Wisconsin  Power  &  Light  Company 
("WPL")  tendered  for  filing  a  wholesale 
power  agreement  between  the  Village  of 
Mazomanie  and  WPL.  The  agreement  is 
dated  December  4, 1990  and  supersedes 
the  previous  agreement  between  WPL 
and  the  Village  of  Mazomanie  dated 
January  6, 1987. 

Comment  date:  January  18, 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

24.  Louisville  Gas  and  Electric  Co. 

Pocket  No.  ER91-179-000] 
January  4. 1991. 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (Louisville)  tendered 
for  filing  on  December  24, 1990,  a  Ninth 
Supplemental  Agreement  dated  as  of 
December  1, 1990  to  the  Interconnection 
Agreement  dated  February  1, 1967, 
between  Louisville  and  the  PSl  Energy, 
Inc.  (Service  Company). 

The  Ninth  Supplemental  Agreement 
cancels  existing  Service  Schedules  and 
replaces  those  schedules  with  new 
Service  Schedules  for  Emergency 
Service,  Interchange.  Seasonal.  Short 
Term,  Limited  Term  and  Diversity 
Power.  The  new  Service  Schedules 
estabhsh  the  apphcable  charges.  A 
January  1, 1991  effective  date  has  been 
requested. 

Louisville  states  that  the  rates  and 
services  were  negotiated  by  the  parties. 

Copies  of  the  filing  were  served  upon 
PSI  Eiiergy,  Inc.  and  the  Public  Service 
Commission  of  Kentucky. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Wisconsin  Power  and  Light  Co. 

[Docket  No.  ER91-181-0001 
January  4.  1990. 

Take  notice  that  December  26. 1990. 
Wisconsin  Power  and  Light  Company 
(WPL)  tendered  for  filing  a  Wholesale 
Power  Agreement  dated  December  10. 
1990,  between  the  City  of  Brodhead  and 
WPL.  WPL  states  that  this  new 
Wholesale  Power  Agreement  revises  the 
previous  agreement  between  the  two 
parties  which  was  dated  July  15, 1991, 
and  designated  Rate  Schedule  No.  83  by 
the  Commission. 

The  purpose  of  this  new  agreement  is 
to  revise  the  terms  of  service.  Terms  of 
service  for  the  customer  will  be  on  a 
similar  basis  to  the  terms  of  service  for 
other  W-3  wholesale  customers. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WTl  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  City  of  Brodhead 
and  the  Wisconsin  Pubhc  Service 
Commission. 

Comment  date:  January  18. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\-e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection. 
Lois  0.  CasheU, 
Secretary: 
[m  Doc.  91-606  Filed  1-9-91;  8;45  am] 
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[Docket  Nos.  CP91-69S-000,  et  al] 

Questar  Pipeline  Co.,  et  al.,  Natural 
Gas  Certificate  Filings 

December  31, 1990. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Questar  Pipeline  Company 

[Docket  No.  CP91-695-0001 

Take  notice  that  on  December  14. 
1990.  Questar  Pipeline  Company 
(Questar).  79  South  State  Street,  Salt 
Lake  City,  Utah  84111.  filed  in  Docket 
No.  CP91-695-000  a  request  pursuant  to 
5  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  interruptible  transportation 
service  for  the  account  of  Grand  Valley 
Gas  Company  (Grand  Valley]  at  a  new 
dehvery  point,  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
650-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Questar  states  that  pursuant  to  a 
transportation  agreement  dated 
November  23. 1990.  under  its  Rate 
Schedule  T-2.  it  intends  to  transport  up 
to  11.500  MMBtu  per  day  equivalent  of 
natural  gas  for  the  account  of  Grand 
Valley  from  various  receipt  points  on 
Questar's  system  to  various  delivery 
points,  including  the  recently  added 
Coleman-to-WIC  delivery  point,  located 
in  Wyoming,  Utah  and  Colorado. 
Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  8.000  MMBtu  and 
4.197.500  MMBtu,  respectively.  Service 
at  the  new  delivery  point  commenced 
November  1, 1990,  under  the  provisions 
of  18  CFR  284.223(a).  as  reported 
November  29, 1990.  in  Docket  No.  ST91- 
5210-000. 

Comment  date:  February  14, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Company 
Colorado  Interstate  Gas  Company 

[Docket  Nos  CP91-T6^-000.  CP91-764-O00J 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in 
respective  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  m.ore  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.' 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 


'  These  prior  notice  requests  are  not 
consolidated. 
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rate  schedule,  the  peak  day,  average 
day,  and  annual  voiumet,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  S  284.223 
of  the  CommiBsion'i  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 


The  Applicants  also  states  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 


referenced  transportation  rate 
schedules. 

Comment  date:  February  14, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Duclwt  No.  (dBt6 


CP91 -783-008 
12-27-90 


CP91-76*-00e 
12-27-90 


Applicant 


Shipper  name 


UnNed  Gas  Pipe 

Lin*  Comptny, 

P.O.  Box  U78. 

Homtofl.  TX. 

77251-1*78. 
Cotofsdo  tntorstate 

Gas  CorTTpany. 

P.O.  BOK  1067. 

Cokxado 

Springs,  CO 

80944 


Hotston 
Lightvig  & 
Power  Co 


Enron  Gas 
Marketing. 


Inc 


Peak  day > 

avg  annual 


PotnU  0) 


309.000 
309.000 

112.785,000 


SO.OOOWcf 

lOOOOMcf 

3,6SO.OO0Mc( 


Reoaipl 


LA.TX. 


TX.WY. 


Oelrvery 


TX. 


0K_.. 


Start  up  date,  rate 

schedule 


10-8-90.  rrs.. 


11-e-90.  Tl-I 


Related '  dockets 


CP88-6-000 
ST91 -4 170-000 


CP86-589-000, 
ST91 -5850-000 


■  Ouantiliaa  ara  shown  in  MMStu  unless  otnenvise  indicated. 

» The  CP  docket  corresponds  to  applicant  s  tJiankei  t;ansportatioo  certificate.  H  an  ST  docket  is  shown,  120^1ay  tran^wrtation  8efvk»  mas  reported  «i  it 


3.  Natural  Gat  Pipeline  Company  of 
Ameiica 


757-000,  CP91-758-000, 
-780-000.  CP91-r61-000, 


[Docket  No«.  CT9t- 
CP91-7S9-00a  CP91- 
CP91-762-000] 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street.  Lombard,  Illinois  60148, 
(Applicant]  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  85  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection,* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


'  ThcM  pnor  notice  reqtiests  are  not  consolidaled 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  i  2M223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  14, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Doctot  Na  (dated  fitod)  |      Shpper  nanw  (type) 


Peak  day. 

average  day, 

annual" 


Receipt'  points 


Delivery  points 


Contract  data,  rate 

sctiedule,  servKe 

type 


Related  docket 
start-up-data 


CP91-757-000 
(12-27-90t 

CP91 -758-000 
(12-27-901 

CP»1-75»-000 

(12-27-90) 

CP91 -760-000 
(12-27-90) 

CP91-791-000 
(12-27-90) 

CP91-762-000 
(12-27-«(H 


Brooklyn  Interstate 
Nattjral  Gas  Corp 
(markater). 

Enron  Gas  Marketing. 
Inc.  (marketer) 

Anthem  Energy 
Company  (markater) 

Williams  Gas  Marketing 
Corpany  (marketeO 

Enron  Gas  Marketing. 
Inc.  (marketer). 

Tex/Con  Gas  Marketing 
Company  (marketer! 


10.000 
10.000 

3.660.000 
15.000 
15,000 

5,475.000 
50.000 
25,000 

9,125,000 

100,000 

40.000 

14.600,000 

50,000 

50.000 

18.250,000 

30.000 

10.000 

3,650.000 


TX.. 


N£.  OK,  TX.  K3,  NM 


Vanous 


Various- 


TX,. 


Vanous 


IA_ 


NM,  TX.  KS. 


Various.. 


Vanous.. 


lA  TX...„ 


Various. 


10-23-90,  FTS, 
Rrm. 

10-^23-90.  FTS. 
firm. 

5-15-90,  rrs, 

Intenxjptitile. 

10-23-90.  ITS. 
InterruptJble. 

10-2S-90,  FTS, 
Firm. 

10-11-90.  ITS. 
lTtterf\jpttt)le. 


ST91-4174. 
11-1-90. 

ST91-5356. 
11-1-90. 

ST9111-5211. 
11-1-90 

ST91-4172. 
11-1-90. 

ST91-4253, 
11-1-90. 

ST9 1-4026, 
11-1-90. 


'ONshora  lixaanna  and  offshore  Texas  are  stv>wn  as  OLA  and  OTX 
'Maaaurad  in  MMBtu  equlvalem. 


G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  {18 


CFR  385.214)  a  motion  to  intervene  or 
notice  of  inter\  ention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  In  no  protest  is 


filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  Tiled  and  not  withdrawn 
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within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Unwood  A.  Watson,  )r.. 

Acting  Secretary. 

(FR  Doc,  91-521  Filed  1-9-91;  8:45  am] 

BILLING  CODE  S717-01-M 


[Docket  No.  CP91-739-O00,  et  aL] 
United  Gas  Pipe  Line  Co.,  et  al. 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 


1.  United  Gas  Pipe  Line  Co. 

[Docket  No8.  CP91-739-000, '  CP91-740-000, 
CP91-741-000,  CP91-742-(X»,  CP91-743-000, 
and  CP91-744-000J 

Take  notice  that  on  December  21. 
1990,  United  Gas  Pipe  Line  Company 
(United).  P.O.  Box  1478,  Houston,  Texas 
77251-1478,  filed  in  the  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  8  8  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  on  behalf  of  various  shippers 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-6-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  pubHc 


'  These  pnor  notice  requests  are  not 
consolidated. 


inspection  and  in  the  atached  appendix. 

Information  applicable  to  each 
transaction  including  the  contract 
number,  the  identity  of  the  shipper,  the 
type  of  transportation  ser\ice,  the 
appropriate  transportation  rate 
schedule,  the  peak  day,  average  day, 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  8  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  the  United  and  is  included 
in  the  attached  appendix. 

It  is  stated  that  United  would  provide 
the  proposed  service  for  each  shipper 
under  an  executed  transportation 
agreement  and  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  Februarv'  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No. 
(contract  No.) 


CP9 1-739-000 
(478) 

CP91 -740-000 

(478) 

CP91-741-000 
(478) 

CP9 1-742-000 
(478) 

CP91 -743-000 
(1269) 

CP9 1-744-000 
(478) 


Appficant 


Shipper  name 


United  Gas  Pipe 
Line  Company 

Unrted  Gas  Pipe 
Line  Ojmpany 

United  Gas  Pipe 
Line  Company 

United  Gas  Pipe 
Une  Company 

United  Gas  Pipe 
Une  Company 

Unrted  Gas  Pipe 
Une  Ckjmpany 


NGC 
Transportation 
Irx:. 

NGC 
Transporta- 
tion, Inc. 

NGC 
Transportation 
Inc. 

NGC 
Transporta- 
tion, Inc 

Rally  Pipeline 
Corporation. 

NGC 
1     Transportation 
I      Inc. 


Peak  Day," 
Avg ,  AnrKial 


154,600 
154,500 

56.392,500 
154.500 
154,500 

56.392,500 
154.500 
154.500 

56.392,500 
154.500 
154,500 

56.392.500 
68.710 
58.710 

21,429.150 
154,500 
154,500 

56.392.500 


Potrtts  o1 


Receipt 


Vanous  existing 
points. 

Vanous  existing 
points. 

Vanous  existing 
pomts. 

Vanous  existing 
points 

Various  existing 
pomts. 

Vanous  existing 
points. 


Delivery 


Vanous  existing 
points. 

Vanous  existing 
points. 

Vanous  existing 
I     points, 

i 
Vanous  e>isting 
points 

I  Various  existing 
points. 

Vanous  existing 
points. 


Start  up  date  rate 

scneoule.  service 

type 


Related  '  aocKets 


1 1  -6-90,  ITS, 
lnte'^Liptit)le. 

10-19-90,  ITS, 
lntemjptit)ie 

10-19-90,  ITS, 
Interruptitile 

10-3-90,  ITS 
Interruptibie 

11-12-90,  ITS, 
lnterruptit»e 

11-6-90  ITS, 
Irlerruptibie 


ST91 -5553-000 
ST91 -6557-000. 
ST91 -5556-000. 
ST91 -5559-000 
ST91 -5233-000. 
ST91 -5560-000 


'  Quantities  are  shown  m  MM3tu 

'  The  ST  docket  represents  that  a  1 20-day  transportation  service  was  reported  in  it 


2.  Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.  ANR  Pipeline  Co. 

[Docket  Nos,  CP91-771-(X)0.  CP91-772-(X)0, 
and  CP91-773-000;  Docket  No,  CP91-774-0(», 
CP91-775-000.  CP91-776-000,  and  CP91-777- 
000] 

January  3, 1991. 

Take  notice  that  on  December  28, 
1990,  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  1400  Smith 
Stre      P.O.  Box  1188,  Houston,  Texas 
77251-1188,  and  ANR  Pipehne  Company. 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  (Applicants)  filed  in  the 


above-referenced  dockets  prior  notice 
requests  pursuant  to  §8  157.205  and 
284,223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket  No. 
CP86-435-000  and  Docket  No.  CP38- 
532-000,  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 


'  These  prior  notice  requests  are  not 
consolidated. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
ser\-ice,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  8  284  223  of  the  Comn^.ission's 
Regulations,  has  been  provided  by 
Applicants  and  is  su.mmarized  in  the 
attached  appendix. 

Comment  date:  February  19,  1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Docket  na  (dale  Ned) 

Smppef  name  (tyoei 

'*»«*'  '^       '      Recent 

Oetiwery 
points 

- 

Contract  date  rote 
KtiMMe  Mfvice 

Related  docket 
start  up  dale 

CP»1-771-a00  (W-28-90) 

Texaco  Gas  MarVeUng  inc  {market- 
•r) 

200.000 
150.000 

Vanous 

TX 

11-22-90.  IT-1, 
Intemjptible 

ST91-5713-000. 

11-22-90 

CP91-772-000  (12-2ft-90) 

Centran  Corpofatiot  (marfcewi')  

•  73.000.000 

50000     Various 
37,500 

•  18  250,000 

Various 

11-16-90.  rr-r 

lntefniptit)ie 

ST91-5712-000. 
11-16-90 

CP91-r7S-000  (12-«-90) 

NGC  Transfiortation.  loc  (martietef)  ^ 

300,000     various 
225.000 

Vanous 

12-1-90.  (T-1. 

Intemiplible. 

ST91-5716-000. 
12-1-90 

CP91 -774-000  (12-2S-90) 

Fina  Oil  and  Cnemicai  Co  (marxav 
ert 

109.500000 

30,000      LA.  OLA 
30  000 

LA        

11-10-90.  FTS-1. 
rim>. 

ST9 1-4002-000. 

11-1-90. 

CP91-77S-000  (12-29-BO) 

Centrar  Corporabon  (marketer) 

10.950.000 
1.S92 
1.K2 

Uk.  OLA 

OH 

10-19-90.  FTS-1. 

Firm. 

ST91 -4259-000. 

11-1-90 

CP91 -776-000  (12-2«-eO) 
CP91-777-000  (12-2ft-90) 

Eagle  Point  Cogeneralion  Partner- 
ship (marliaterl 

Cenuan  Corporador'  (martete-) „ 

690.580 
26  000  '  1  * 

OH         

6-11-80.  ITS-. 

Intemjptible 

8-13-90.  FTS-I. 

Firm, 

ST91 -4000-000, 

26,000 

9.490,000 

1.867 

1,887 

LA.  OLA 

OH 

11-1-90 
ST91-4O03-OO0, 

11-1-90 

681.455 

■  OHsnon  Lowaiana  ■  siWMn  as  OlA 

■  Northern  i  quantities  are  rn  MMBtu 


U-T  Offshore  System 

[Docket  No.  CP91-770-0001 

lanuary  4. 1991. 

Take  notice  that  on  December  28. 
1990,  U-T  Offshore  System  (U-TOS). 
P.O.  Box  1396.  Houston.  Texas  77251. 
filed  in  Docket  No.  CP91-770-000  a 
request  pursuant  to  \  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptiblp 
'ransportation  service  for  Fina  Oil  4 

.emical  Company,  a  producer,  under 
Uie  blanket  certificate  issued  by  the 
Commission's  Order  No.  509 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-99- 
000.  pursuant  to  section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

U-TOS  states  that,  pursuant  to  an 
agreement  dated  July  1,  1990,  under  its 
Rate  Schedule  IT,  it  proposes  to 
transport  up  to  35.000  Mcf  per  day  of 
natural  gas.  U-TOS  indicates  that  the 


gas  would  be  transported  from  Offshore 
Louisiana,  and  would  be  redelivered  in 
Louisiana,  U-TOS  further  indicates  that 
it  would  transport  35,000  Mcf  on  an 
average  day  and  12.775  000  Mcf 
annually 

U-TOS  advises  that  service  under 
Section  284.223|a]  commenced 
November  1, 1990.  as  reported  in  Docket 
No.  ST91-5389-000. 

Conirner.t  date:  February  19. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  CNG  Transmission  Corp 

lD(^kpt  No.  CPl';-4~fMX)0J 
January  4,  ISO! 

Take  notice  that  on  December  7, 
1990."  CNG  Transmission  Corporation 
(CNCl,  445  West  Main  Street, 
Clarksburg,  West  Virginia  26302,  filed  in 


•  TV..»  notice  of  rpqueat  under  blanket 
a  jiior: station  was  tendered  for  filing  on  November 
19.  1<»90  however,  the  fee  required  by  I  381.207  of 
the  Com.T..ssi  in  i  Rales  'IB  CFR  3*1.207)  was  not 
paid  upti!  Dftcemher  '  1990  Section  381.103  of  the 
ComDisaion  •  Rnie*  provides  that  the  TiUng  date  la 
the  date  an  whi(.h  trie  lee  u  paid. 


Docket  No. 


S*iippe'  Of  cuslDtnef 


ST9I-572 CNQ  Producing  Companv 


bT9l-584 Coastal  Gas  Mariteting 


Docket  No.  CP91-476-000.  as 
supplemented  December  19  and  28, 1990. 
a  prior  notice  request  pursuant  to 
§  5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorisation  to  transport 
natural  gas  for  various  shippers  under 
the  certificate  issued  in  Docket  No. 
CP86-31 1-000,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  the  public 
inspection. 

CNG  proposes  to  transport  gas  for  14 
shippers  on  an  inteiruptible  basis  from 
various  receipt  points  on  its  system  to 
various  interconnections  between  CNG 
and  certain  local  distribution  companies 
and  pipelines.  CNG  lists  for  each  of  the 
14  shippers  the  receipt  and  delivery 
points,  the  maximum  daily,  average 
daily,  and  annual  volumes,  as  well  as 
the  docket  nimiber  related  to  the  120- 
day  transportation  service  initiated  by 
CNG  (see  attached  appendix). 

Comment  date:  February  19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


ST91-590 PSl,  loc 


Commerce 
date 


4/01/90 

9/05/90 

9/12/90 


Max.  daily, 
Av5  daily. 
Est  annual 


30.000 

27.199 

9.927,635 

68.000 

93 

11.160 

100.000 

25 

9.125 


Reoept 
pomt 


DCS 

D 
D 


Delivery 

point  or 

LOG 


CCS 

Transco 
PNG 
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Docket  Na 


S>iipper  or  ctistofner 


Commerce 


ST91-689 

ST91-588.. 

ST91-587,. 

ST91-586. 

.1 
ST91-585.. 


._.]  PSl. 


hic . 


PSl,  loc- 

PSl.  Inc 

PSl.  mc 

PSl.  IrK 


ST91-593 1  Coastal  Gas  MarVeting 


ST31-583 j  Coestal  Gas  Mart^etiog. 

ST91-2719  ..    CStizeds  Gas  Supply 

ST91-2718—  Uibfizol  Corporation 

SCM  Chemicate.  Inc 

Access  Energy  Corp 


ST9-!-2717._ 
ST91-2716 


Legend  of  LDC's  or  Delivery  Points 

HGI — Hope  Gas.  inc. 

NYSEG— Nev»  York  State  Electric  Oris 

Corp. 
PGE — Rochester  Gas  *  Electric  Corp 
EOG — East  Ohio  Gas  Company 
PNG — Peoples  Natural  Gas  Company 
NIMO — Niagara  Mohawk  Power 

Corporation 
NFG — National  Fuel  Gas  Supply  Corp. 
Transco— Transcontinental  Gas  Pipeline 

Corporation 
Corgas — Corgas  Pipeline  Company 

(Interstate) 
North  Penn — North  Perm  Gas  Company 
H&B— Hanley  &  Bird 
Coming — Coming  Natuial  Gas 

Corporation 
Tennessee — Tennessee  Gas  Pipeline 

Company 

Texas  Gas — Texas  Gas  Transmission 

Corporation 
River — The  River  Gas  Company 
OCS — Outer  Continental  Shelf 
Transporation — Various  delivery 
points  off-shore  in  the  Gulf  of  Mexico 


9/12/90 — 
09/12/90... 
9/13/90—. 
»/l3/90.._ 

9/13/90 

8/07/90 

9/07/90 

10/01/90.. 
to/01/90- 


Max  daity.        R„_o,    1     Dei~er> 
Est  annual  *^  LDC 


100.000     D 

25  i 
9.125  I 
100.000  !  D 

25  I 
9.125  j 

150.000  I  D 

50  I 
ia.250  I 

loaooo  I  D 

26  I 

9.125  ' 

100.000  !  D 

25  I 
9,125  i 

89  000  I  D 

26 
33.945 

88.000     D 

83  I 
33.945  I 

10  000  :  B 

B.OOC  ' 
33.945 

£.000  ;  9 

2  658 
964  770 


RGE 

NFG 

Texas  Gas 


Nortri  Penn 
Terwiessee 
T« 


EasJ«"n 

Transco 

EOG 


9/90 

9000 

B _       . 

EOG 

8.648  1 

a,1 56.520 

02/90 

17.000 

B 

Riwer 

48 

5.760 

Legend  of  Receipt  Points 

A — Various  interconnects  between 

Tennessee  Gas  Pipeline  Company  and 

CNG 
B — Various  receipt  points  in  VV'V/PA/ 

NY 
C — Various  interconnects  between 

Texas  Gas  Transmission  Corporation 

and  CNG 
D — Various  interconnects  between 

Texas  Eastern  Transmission 

Corporation  and  CNG 
OCS— Outer  Continental  Shelf 

Transportation — Various  receipt 

points  in  the  Gulf  of  Mexico 

5.  Texas  Eastern  Transmission 
Corporation  and  Columbia  Gas 
Transmission  Corp. 

(Docket  Nos.  CP91-754-000  and  CPffl-755- 

000) 

January  4.  1991. 

Take  notice  that  on  December  26. 
1990.  the  above  listed  companies  filed  in 
the  respective  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 


under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gds  on 
behalf  of  vanous  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act,  nil  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

A  summary  of  each  transportation 
service  which  indudes  the  shippers 
identiiy,  the  peak  day.  average  day  and 
annual  volumes,  the  re^ceipt  pointfsl,  the 
delivery  pointfs).  the  applicable  rs'e 
schedule,  and  the  docket  number  and 
service  commcr.cemenl  date  of  the  120- 
day  automatic  authonzation  under 
§  284.223  of  the  Commission's 
Rrgulations  is  provided  in  the  attached 
appendix. 

Corr.men!  dale:  February  19.  1991.  in 
dccordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

'  Ihf^e  pror  r>otice  reqnesfs  are  not 
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DockM  No  (data 
fJM) 


Applicant 


Shippar  name 


Peak  day  ' 
average 

annual 


Ponts  of 


CP91 -754-000 
(12-2«-eO| 


C«  1-755-000 
(12-26-90) 


Texaa  Eaatam 
Tranamaaion 
Corporation. 


CoturnbwGaa 
Tranarrviaion 
Corporation. 


Nationat  Qa* 
ResourcM  LP. 


Texaco  Gaa 
MariietK>g,  Inc 


BO.OOO 

80.000 

29.200.000 

160,000 

160,000 

73,000,000 


Receipt 


OttshoreLA  LA, 
AL.  AK.  IL,  IN. 
KY,  MO,  MS,  NJ, 
NY.  OH,  PA,  TN. 
TX,  WV. 

KY.  OH,  PA,  WV 


Delivery 


Oftahore  LA.  LA, 
TX,  lU  MO.  MS, 
AU  TN,  OH,  PA, 
IN,  KY,  NJ. 

MD.  OH,  NY,  WV. 
DE 


Start  up  data,  rata 
•cheduie 


11-01-90.  rr-1. 


10-19-90,  rr-i. 


Related  dockets  * 


ST91 -5373-000. 
CP88-136-000 


ST9 1-3556-000. 
CP86-240-000. 


:^rS^dSI«''1S:!;,^;.^.o"^  o^^^>-  »  •"  ST  docke,  »  shown,  120-day  transportatKX,  »erv«e  waa  reported  In  It. 


6.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP91-724-000] 
January  4. 1991. 

Take  notice  that  on  December  20. 
1990,  Tennessee  Gas  Pipeline  Company. 
(Tennessee).  Post  Office  Box  2511. 
Houston,  Texas.  77252.  filed  an 
application  in  Docket  No.  CP91-724-000. 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  for  a  certificate  of  public 
convenience  and  necessity.  Tennessee 
requests  authorization  to:  (1)  Transport 
up  to  256,000  Mcf  of  natural  gas  per  day 
on  a  firm  basis,  and  (2)  construct  and 
operate  the  facilities  to  provide  such 
service.  Tennessee  states  that  the 
proposed  firm  service  is  being  offered  as 
a  competitive,  mutually-exclusive 
alternative  to  the  westernmost  segments 
of  the  Empire  State  Pipeline  (Empire) 
project.  Tennessee's  proposal  is  more 
fully  set  forth  in  the  application  nhich  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Tennessee  proposes  to 
transport  up  to  256.000  Mcf  per  day  in 
the  winter  and  up  to  151.600  Mcf  per  day 
in  the  summer  on  its  Niagara  Spur  Line 
and  its  Niagara  Spur  Loop  Line  from  its 
existing  Niagara  import  point  on  the 
United  States-Canadian  border  near 
Lewiston,  New  York  to  a  point  of 
interconnection  with  the  proposed 
facilities  of  Empire  near  Pendleton,  New 
York. 

Tennessee  states  that  monthly 
entitlements  for  each  shipper,  along  with 
peak  day,  monthly  and  daily  volumes 
will  be  determined  through  negotiations 
with  Empire  and/or  Empires  shippers 
based  on  those  shipper's  projected  gas 
requirements. 

Tennessee  proposes  to  increase  the 
capacity  of  the  Niagara  Spur  Line  and 
the  Niagara  Spur  Loop  Line  by 
constructing  and  operating  a  3.500 
horsepower  turbine  compression  unit  at 
its  existing  Station  230C.  Tennessee  also 
proposes  to  uprate  each  of  two  other 
compressor  turbine  units  at  Station  230C 
by  1.000  horsepower.  Tennessee 
estimates  that  the  total  cost  of  these 
proposed  facilities  will  be  $8,538,000. 


Tennessee  proposes  to  provide  the 
new  transportation  services  under  a 
new  rate  schedule — Rate  Schedule 
NET-NA.  which  would  contain 
generally  the  same  terms  and  conditions 
as  other  Tennessee  rate  schedules 
which  are  used  to  transport  natural  gas 
for  Northeast  markets.  Tennessee  states 
that  Rate  Schedule  NET-NA  would  have 
a  two-part,  demand/commodity  rate, 
based  on  the  Modified  Fixed-Variable 
rate  design,  plus  any  applicable  Gas 
Research  Institute  charge,  the  annual 
charge  adjustment,  and  a  daily  quantity 
of  gas  for  Tennessee's  system  fuel  use 
and  gas  lost  or  unaccounted  for.  These 
rates  are  estimated  by  Tennessee  in 
Exhibits  N  and  P  to  the  application. 
Tennessee  states  that  Empire  has 
pending  before  the  Commission 
applications  for  approval  of  its  border 
crossing  facilities  in  Docket  Nos.  CP90- 
316-000  and  CP9(>-317-000  and  has  a 
contemporaneous  proceeding  pending 
before  the  New  York  Public  Service 
Commission  (New  York  PSC)  for 
approval  of  its  proposed  155-mile 
pipeline  project  from  Grand  Island.  New 
York  to  Syracuse,  New  York. 

Tennessee  states  that  its  proposal 
would  eliminate  the  need  for  the 
proposed  border  crossing  by  Empire  at 
Grand  Island  and  the  western  most  25,5 
miles  of  Empire's  proposed  pipeline. 
Tennessee  states  that  its  proposal  is  an 
economically  and  environmentally 
superior  alternative  to  those  segments  of 
Empire's  proposal.  Tennessee  further 
states  that  the  Staff  of  the  New  York 
PSC  recommended  the  use  of  the 
Tennessee's  Niagara  Spur  corridor  as  a 
superior  alternative  to  the  Grand  Island 
border/ river  crossing  and  the  related 
route. 

Tennessee  states  that  the  eliminated 
segments  of  Empire  s  proposed  pipeline 
involves  construction  on  new  right-of- 
way  and  at  new  river  crossing  locations 
in  western  New  York.  Tennessee  also 
states  that  additional  construction  in 
Canada  would  also  be  eliminated 
resulting  in  environmental  benefits. 

Tennessee  states  that  the  cost  of  its 
proposal  ($8.5  million)  would  be  $11.5 


million  less  than  the  eliminated 
segments  of  Empire's  proposal, 
Tennessee  also  states  that  the 
eliminated  additional  construction  in 
Canada  is  projected  to  cost  $17.4 
million.  Thus,  Tennessee  states  that  its 
proposal  could  save  consumers  as  much 
as  $28.9  million. 

The  Commission  advises  all 
interested  parties  that  its  Staff  intends 
to  hold  a  technical  conference  in  this 
application  to  discuss  any  issues 
requiring  Commission  review  that  are 
raised  by  the  application  or  by  any 
intervention  or  comments  in  this  docket. 
Notice  of  such  a  technical  conference 
will  be  issued  at  a  later  date. 

Comment  date:  January  25. 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  The  Inland  Gas  Co.,  Inc.,  Columbia 
Gas  Transmission  Corp.,  Viking  Gas 
Transmission  Co.,  and  Sea  Robin  Pipe 
Line  Co. 

(Docket  Nos.  CP91-748-^X)0,  CP91-749-<X)0. 
CP91-75O-000  and  CP91-751-000J  i 

January  4. 1991.  ' 

Take  notice  that  Applicants  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  sections 
157.205  and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
the  blanket  certificates  issued  to 
Applicants  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 


*  These  prior  notice  requeitt  are  not 
consolidated. 
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Applicants  and  is  summarized  in  the 
attached  Appendix  A.  Applicants' 
addresses  and  transportation  blanket 


certificates  are  shown  in  the  attached 
Appendix  B. 


Comment  dale:  February  19. 1991.  fai 
accordance  with  Standard  Paragraph  G 

at  the  end  of  this  notice. 


DocWet  No  (date  cied) 


CP91-748-000  02-21-90) 


CP91-749-000  (12-21-90) 


CP91-750-000  (12-21-90) 


CP9: -751-000  (12-21-90) 


SNpper  name  (type) 


Ashland    Leather    Co'-ipany    (End- 
User). 


Energy     Marlietiog     Services. 
(Marketer) 


Inc 


Peak  day. 
average  day. 
annual  UMBtu 


Tarpon  Gas  MarVetng  Ltd  (MarVet- 
er). 

Shed  (ias  Trading  Company  (Pro- 
ducer). 


400 

250 

110.000 

467.000 

366.600 

166.806,000 

310.000 

310.000 

113.150,000 

20.600 

20,600 

7.519,000 


Hece«( 
ponis  ■ 


DdSvery 
points 


KY 


\anovs 


Various ...- 


Various. 


KY 


Various  - 


Vanous. 


Various. 


Contact  date,  rate 

sctiedule.  service 

Npe 


nutated  docket, 
start  update 


'  OftstiO'e  iJiiisiana  and  oltshore  Texas  are  shcwwi  as  (XA  and  OTX 


AppScani  s  eddress 


Blanket  docket 


Columbia  Gas  T  ansrrussion  (!«r- 

poiation.       1700       MacCorVte 

Avenue,  S  E..  Charteston,  West 

Virginia  26314  ..._ - C:P86-24O-000 

Sea     Robin    Pipeline    Cortipany. 

P  0  Box  1478.  Houstorv  Texas 

77251-1478 CP88-824-000 

The   Inland  Gas  Company,   trie, 

33€-333      Fourlutiiitti      Street 

Asniand.  Kentucky  41101...- CP8&-779-000 

Viking  Gas  Transmtssion  (Compa- 
ny.   P.O    Box    2511.    Houston. 

Texas  77252 CP9O-273-O00 


8.  Southern  Natural  Gas  Co.  and 
Northern  Natural  Gas  Co. 

(Docket  Nos.  CP91-778-000  and  CP91-779- 

0(X)1 

(dnuarj  4, 1991. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in 
respective  dockets  prior  notice  requests 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
tran.sport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 

•  These  prior  notice  requi»8t8  are  not 
consolidated. 


ITS  tntemjptibte |  ST91-4306,11-1- 

I      90. 


ITS,  mterrupttoe ,  ST91-3564,  10- 

'      20-90. 


J: 


rr-2.  lnlorrn>ti«e._|  ST»f-5e36.  11- 
30-90 


ITS,  kiterrup(t)te.. 


ST91-5462. 11-1- 
9a 


transaction  includiiijj  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  §  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agrr^pment.  and  that  the 
Applicants  would  charge  rates  and 
aljide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  February  19, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket 

number  (Date 

filed) 


AppRcarri 


Shi(>per  name 


CP91-778-  Southern  NatLral  Gas  Company,  P.O    Box    Enron  Gas  Marteting,  Inc 

000  (12-28-         2563.  Birmmgham.  AL  35202-2563. 
90). 


CP91-779-  Northern  Natural  Gas  Company,  1400  Smith     Tiar^Am  Energy.  Inc 

000  (12-28-         St..  PO    Box   1188.   Houstoa  TX  7^261- 
90).  1188. 


Peak  day  '  Pomtael  g,^  ^^^ ,^g 

•'S- ,         „       _.      ,,  t rale  scheoule 

anmial        Receipt      Dedvery 


Related' 
Dockets 


100.000     0«TX,         W3,  LA 
25,000     OM  LA. 
125.000     TXLA, 
MS.  AL 
GA 
40.000     OK.  TX        KS.  OK. 
30,000     KS.  NM,      TX.  NM 
14.600.000     Wl.  lA, 
SO.  N£, 
UN 


10-31-90       CP8S-316-000 
IT  ST91 -3022-000 


1 1  -22-90       CP86-43S-000 
n-l  ST91 -57 14-000 


•  Ouartrties  are  shown  in  MMBiu  unless  ottienwse  indicated.  -,.,  ^      ^        _  .;  j„     «,  .^..-..^^^  m  if 

•The  CP  docket  corresponds  to  apptcsnts  Wanket  transportation  cert*cate    M  an  ST  docket  is  sJwwn,  1 20-day  transportotion  sen/lce  was  reponeo  m  o. 


9.  Stingray  Pipeline  Co. 

[Docket  No.  CF91-785-000) 
(.muarv  4.19?!. 

Take  notice  that  on  December  31. 
1990.  Stingray  Pipeline  Company 
(Stingray).  701  22nd  Street,  Lombard, 


Illinois  60148,  filed  in  Docket  No.  CP91- 
785-000  a  request  pursuant  to  §§  157.205 
and  284.303  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  284  303)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Unocal 


Exploration  Corporation  (Unocal)  under 
the  blanket  certificate  issued  by  the 
Commission's  Order  No.  509 
corresponding  to  the  rates,  terms  ard 
conditions  filed  in  Docket  No.  RP89-7a- 
000.  pursuant  to  section  7  of  the  Natural 
Gas  Act.  all  as  more  fiilly  set  forth  in  the 
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request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that,  pursuant  to  a 
transportation  service  agreement  dated 
October  1. 1990,  under  its  Rate  Schedule 
rrS,  it  proposes  to  transport  up  to 
150.000  Mcf  per  day  for  Unocal.  Stingray 
states  that  the  gas  would  be  transported 
from  points  located  in  the  offshore  areas 
of  Texas  and  Louisiana  to  points  located 
in  Offshore  Texas  and  onshore  in 
Louisiana.  Stingray  estimates  peak  day, 
average  day  volumes  and  annual 
volumes  of  150,000  million  Btu,  60,000 
million  Btu.  and  21,900,000  million  Btu, 
respectively. 

Stingray  advises  that  service  under 
S  284.223(a)  commenced  November  1. 
1990.  as  reported  in  Docket  No.  ST91- 
5214-000. 

Comment  date:  February- 19, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AH  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestan's 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  fiUng  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lots  D.  Cashell, 
Secretary. 
[FR  Dbc.  91-607  Filed  l-fl-fll;  8:45  am) 

BIU.1N0  COOe  6717-01-M 

(Docket  No.  RP91-64-000] 

ANR  Pipeline  Co^  Proposed  Changes 
In  FERC  Gas  Tariff 

January  4. 1991 

Take  notice  that  ANR  Pipeline 
Company  (ANR)  on  December  31, 1990, 
tendered  for  filing  as  part  of  its  Original 
Volume  No.  1  FERC  Gas  Tariff,  six 
copies  each  of  the  following  tariff  sheets 
which  ANR  proposes  to  be  effective 
February  1. 1991: 

First  Revised  Sheet  No.  90C 
First  Revised  Sheet  No.  90D 
First  Revised  Sheet  No.  122 
First  Revised  Sheet  No.  123 
Alternate  First  Revised  Sheet  No.  122 
Alternate  First  Revised  Sheet  No.  123 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  submitted  to 
recover  from  its  firm  sales  customers  the 
buyout  buydown  fixed  monthly  charges 
which  Northern  Natural  Gas  Company 
bills  to  ANR  under  S  2.104  of  the 
Commission's  General  Policy  and 
Interpretations. 

ANR  states  that  copies  of  the  filing 
were  ser\'ed  upon  all  of  its  sales 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 


DC  20426  by  lanuary  11, 1991,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the     | 
Commission  in  determining  the 
appropriate  actions  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary 

[FR  Doc.  91 -€08  Filed  1-9-91;  8:45  am] 

BtLUNG  COOE  t717-01-M 


ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

[Docket  No.  TM9 1-3-48-000] 

January  4. 1991 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  December  31, 
1990,  tendered  for  filing  as  part  of  its 
Original  Volume  No.  1  FERC  Gas  Tariff, 
six  copies  each  of  the  following  tariff 
sheets  which  ANR  proposes  to  be 
effective  February  1, 1991: 

Thirty-Eighth  Revised  Sheet  No.  18 
Eighth  Revised  Sheet  No.  90A 
Fifth  Revised  Sheet  No.  90.\.1 
Original  Sheet  No.  90A.2 

ANR  states  that  the  purpose  of  the 
instant  Second  Annual  Reconciliation 
filing  is  to  reflect  ANR's  restatement  of 
its  Buyout  Buydown  Volumetric 
Surcharges  contained  in  Docket  Nos. 
RP8&^5,  RP89-127,  RP89-193,  RP90-18. 
RP90-46  and  RP91-35,  pursuant  to  S  18.3 
of  the  General  Terms  and  Conditions  of 
its  Volume  No.  1  Tariff. 

ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  sales 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing,  should  file  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NW.,  Washington. 
DC  20426  by  January  11, 1991, 

In  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211.  385.214) 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
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available  for  pubhc  inspection. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-609  Filed  1-9-91;  8:45  am] 

BllXmC  CODE  «717-01-«l 

(Docket  No.  TM91-4-32-000] 

Colorado  Interstate  Gas  Co^ 
Compliance  Filing 

jdnuary  4. 1991. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("GIG"),  on  December  27. 
1990.  tendered  for  filing  the  following 
tariff  sheets  to  revise  its  FERC  Gas 
Tariff.  Original  Volume  No.  1  with 
proposed  effective  date  of  Januarj'  1, 
1991. 

Third  Revised  Sheet  No.  61G11.1 
Second  Revised  Sheet  No.  G1G12-C 
Second  Revised  Sheet  No.  61G12-D 
Second  R.-vised  Sheet  No.  61G12-E 
first  Revised  Sheet  No.  61G12-F 

GIG  slates  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Orders  issued  in  these  dockets  and  that 
the  filing  constitutes  a  semiannual 
adjustment  filing  as  defined  by  CIG's 
JERC  Gas  Tariff.  Specifically,  the  filing 
reflects  the  current  payment  status  of 
CIG's  affected  customers  and  includes 
work  papers  detailing  these  pajTnents 
as  well  as  accrued  interest  payments 
made  by  GIG  to  its  affected  customers. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
these  proceedings  and  affected  state 
commissions  as  well  as  all  of  CIG's  firm 
sales  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-610  Filed  1-9-91;  8:45  am) 

BtLUNQ  COOe  6717-01-M 


Federal  Energy  Regulatory 
Commission 

City  of  Gainesville,  FL,  v.  Florida  Gas 
Transmission  Co.;  Complaint 

[Docket  No.  CP91-705-0001 

January  3. 1991 

Take  notice  that  on  December  18, 
1990,  the  City  of  Gainesville,  Florida 
(complainant),  700  SE.  3rd.  Room  101. 
Gainesville,  Florida  32602.  filed  a 
complaint  under  Rule  206  •  of  the 
Commission's  Rules  of  Practice  and 
Procedure  against  Florida  Gas 
Transmission  Company  (FGT). 
Complainant  states  that  it  is  aggrieved 
by  FGTs  denial  to  add  certain  delivery 
points  to  existing  service  agreements 
Complainant  requests  a  Commission 
order  directing  FGT  to  honor 
Complainant's  request  for  delivery  point 
revisions  to  certain  service  agreements, 
all  as  more  fully  set  forth  in  the 
complaint  which  is  on  file  and  open  to 
public  inspection. 

Complainant  states  that  it  is  a  Florida 
municipal  corporation  which  owns  and 
operates  facihties  for  a)  the  generation, 
transmission,  and  distribution  of 
electrical  energy  and  bj  the  distribution 
of  natural  gas.  FGT  supplies  all  of 
Complainant's  natural  gas  requirements 
for  both  its  electric  generation  and  gas 
distribution  systems.  Complainant 
explains  that  it  has  owTied  the  electnc 
generation  system  for  a  number  of 
years  *  and  just  recently  purchased  the 
gas  distribution  system  in  January  1990 
from  Gainesville  Gas  Company  (GGC). 
Prior  to  selling  the  natural  gas 
distribution  system.  Complainant 
asserts  that  GGC  negotiated  an 
allocation  of  seasonal  contract  demands 
for  firm  sales  service  under  Rate 
Schedule  G  and  an  entitlement  for 
interruptible  sales  service  under  Rate 
Schedule  I;  all  of  which  was  approved  in 
a  global  settlement  by  the  Commission's 
June  15, 1990,  order  in  FGTs  Docket  No. 
RP89-50,  et  aJ.'  Because  of  the  need  to 
meet  peak  daily  requirements. 
Complainant  alleges  that  the  firm 
service  levels  which  GGC  negotiated 
exceeds  the  actual  day-to-day  needs  of 
the  existing  gas  distribution  system.  In 
this  same  proceeding  Complainant  also 
asserts  that  it  received  an  allocation  of 
firm  transportation  entitlements  under 
Rate  Schedule  FTS-1  for  its  electric 
generation  system.  Complainant  alleges 
that  the  quantities  ultimately  allocated 


for  its  electric  generation  system  were 
substantially  less  than  the  quantities  it 
had  initially  requested.  In  order  to 
improve  the  allocative  efficiency  of  its 
combined  utility  operations  and  to 
reduce  the  cost  of  service  to  both  the 
electric  and  gas  customers,  Complainant 
states  that  it  requested  FGT  to  amend 
the  service  agreements  for  its  gas 
department  so  that  the  Kelly  and 
Deerhaven  Plants  could  be  added  as 
deliverly  points.*  Complainant  explains 
that  under  the  proposed  amendments, 
the  maximum  daily  entitlements  for  its 
gas  distribution  system  and  electric 
generating  system  would  not  be  changed 
or  increased;  all  that  would  occur  is  that 
the  Kelly  and  Deerhaven  Plants  would 
be  added  as  delivery  points  in  the 
ser\ice  agreements  for  Complainant's 
gas  distribution  system. 

To  accomplish  the  objective  of 
combining  deliver}'  points  for  the 
natural  gas  distribution  and  electric 
utility  operations.  Complainant  asserts 
that  it  formally  requested  FGT  to  amend 
the  gas  distribution  service  agreements 
and  to  seek  a  waiver  of  FGTs  FERC 
Tariff  provisions  in  order  to  add  the 
electric  generation  plants  to 
Complainant's  converted  Rate 
Schedules  FTS  and  PTS  transportation 
agreements.  Complainant  asserts  that 
FGT  decided  not  to  accommodate 
Complainant's  requests  because  the 
circumstances  did  not  meet  FGTs  new 
dehvery  point  poHcy  criteria, 
Complainant  asserts  that  it  was  first 
advised  in  a  letter  dated  October  22, 
1990,  of  FGTs  "new  policy"  for 
processing  requests  to  add  new  delivery 
points.  According  to  the  Complainant 
the  new  policy  estabhshed  the  following 
criteria:  (1)  service  would  have  to  be  for 
the  same  end  users  or  customers,  (2)  the 
additional  delivery  point  would  have  to 
be  in  the  same  general  area,  and  (3) 
there  must  be  no  interference  with 
FGTs  ability  to  render  firm  service  to 
any  other  customer.  Complainant 
asserts  that  in  a  subsequent  letter  dated 
November  19,1990,  FGT  ad\'ised 
Complainant  that  its  requests  to  realign 
delivery  points  does  not  meet  the  "same 
end  user  or  customer"  criterion  and  that 
is  might  also  fail  the  "no  harm  to  other 


'  18  CFR  385.206  (1990). 

'  The  electric  generation  system  has  two 
generating  plants  known  as  the  Kelly  and 
Deerhaven  Plants. 

'  See  "Florida  Gas  Transmission  Company,"  51 
FERC  ^  61.308(1990). 


*  Complainant  recognizes  thai  in  order  for  FGT 
to  add  new  deliver>  points  under  the  existing  sales 
agreements  that  FGT  would  need  to  file  a  prior 
notice  request  under  {{  157.205  and  157.212  of  the 
Commission's  regulations  Complainant  also  states 
that  it  has  converted  some  of  the  sales  entitlement* 
for  its  natural  gas  distr.buUon  system  to 
transportation  services.  In  order  lo  add  new 
deliver)'  points  lo  these  converted  transportation 
agreements  and  to  keep  its  same  position  in  the 
queue.  Complainant  recogniics  that  FGT  would 
need  lo  file  a  request  for  waiver  of  certain  tariff 
provisions. 


inx 
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fim  set  rice  cmtamers"  criterion  as 
weU. 

ComplaioB&t  asserts  that  FCT  kas 
accomjDod»ted  other  customers  who 
have  apcraied  both  g&s  and  electric 
Htiiitiet  {i>e^  Fort  Pierce  Utility 
Audxirity  sad  the  City  of  Tallahassee) 
Complaiaant  alao  notes  that  on  October 
18, 1990.  FGT  filed  in  Docket  No.  RP91- 
9-OOQ.  a  Request  for  Waivers  asking 
ComoBsston  approval  to  establish  new 
delivery  paints  aad  to  realign  delivery 
entitJementa  far  four  existing  customers. 
Florida  Power  and  Li^t  Company,  the 
City  irf  Lakeland.  Peoples  Gas  Company 
aad  SL  )oe  Cat  Company  Complainant 
asserts  (hat  its  request  meets  FCTs  new 
criteria  and  that  PGT  is  applying  its  new 
criteria  in  an  (tndnly  discriminatory 
manner. 

Complainant,  therefore,  requests  the 
Commission  to  direct  FGT  to  permit  the 
amendment  of  Complainanfs  Rate 
Schedules  G,  1.  FTS-1  and  PTS  service 
agreements  to  reflect  the  addition  of  the 
Kelly  Aod  Deerhaven  Plants  as  delivery 
points.  It  is  further  requested  that  the 
Commission's  order  confer  upon  FGT 
the  requisite  waivers  of  its  tariff  and  the 
necessary  regulatory  authority  to 
facilitate  the  addition  of  these  two 
points  to  the  service  agreements  which 
pertain  to  its  gas  distribution  system. 

Any  person  desiring  to  be  heard  or  to 
intervene  should  file  a  motion  to 
intervene  or  protest  in  accordance  with 
Rules  214  *  or  211  •  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
motions  to  intervene  or  protests  should 
be  filed  with  the  Federal  Energy 
Regulatory  Commissioo.  &25  North 
Capitol  Street  NR.  Washio^toa  DC 
20426l  on  or  before  February  4. 1991.  All 
protests  will  be  considered  by  the 
Commissioa  hat  will  not  serve  to  make 
protestanU  parties  to  the  proceedings 
Any  persoa  wishing  to  become  a  party 
mast  file  a  awtioo  to  tntrarene  m 
accordance  with  Rule  214.  Copies  of  the 
conpUint  are  on  file  with  the 
CoBunissian  and  are  available  for  public 
inspBchoa.  Azswers  to  the  complaint 
are  due  oa  or  before  February  4, 1991 

Lots  D.  Casbell, 

Secretary. 

[PR  i3»c  91-811  Ftierf  l^»-»t;  S:4S  am) 
Btuan  CODE  irr7-ev« 


[Docket  No.  Rm-«7 


>  IS  CFR  SBi.ZM  {1«mi|. 
•l8CTR385.TntW9(J). 


Granite  State  Gas  Transmission,  Inc.; 
Prayoaed  Ctanflea  in  Rates  and  Tariff 
Provisions 

lanuary  4,  1991. 

Take  notice  that  on  December  28. 
1990,  Granite  State  Gas  Transmission, 
Inc.  (Granite  StateJ,  120Roy«ll  Street, 
Canton.  Massachnsetts  02021  filed  the 
revised  tariff  sheets  listed  below  in  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No  1.  proposing  changes  in 
rates  and  tariff  p^o^^sions: 

First  Revised  Sheet  No.  24 
First  Revised  Sheel  No.  139 
Finrt  Revised  Sheet  Nr.  140 
First  Revised  S*iee<  Nr<  141 
Original  Sheet  IVio.  142 
Original  Sheet  No  143 
OriRinal  Sheet  Nio.  J44 
Onginiil  Sheet  .\o  145-199 

Granite  State  proposes  an  effective 
date  of  December  17. 1990,  for  the  above 
listed  tariff  sheets. 

According  to  Granite  State,  its  filing  is 
sabfflitted  to  revise  the  methodology 
approved  by  the  Cum.mission  in  Uockcl 
Nos.  RP86-242-000  and  001  (44  FERC 
^  61,399:  46  FERC  f  61.043)  to  flow 
through  to  Its  customers  the  directly 
billed  fixed  costs  for  take-or-pay  costs 
charged  Granite  State  by  Tennessee  Gas 
Pipeline  Company  (Tennessee).  It  is 
stated  that  Tennessee  filed  a  revised 
methodology  for  deriving  and  passing 
through  by  direct  billing  its  take-or-pay 
costs  m  Docket  No.  RP91-21-000, 
following  the  issuaiKje  of  Court  opinions 
disapproving  the  puixiiase  deficiency 
methodology  and  Commission  Order  No. 
528.  It  IS  stated  that  the  Commission 
accepted  Termessee  s  revised  flow 
through  mechaniBra  m  Docket  ^k).  RP91- 
21-000.  sithfect  to  refund,  and  Granite 
State  further  states  that  its  revised  tariff 
sheets  track  the  Te«r»es8ee  method 
accepted  by  the  Connnission  for  flowing 
through  to  Its  customers  the  directly 
biUed  take-or-pay  costs  it  is  charged  by 
Tennessee. 

According  to  Granite  State  the 
proposed  rate  changes  and  tariff 
provisM»iis  are  applicable  to  its 
jurisdicttoaal  sales  services  rendered  to 
Bay  State  Gas  Company  and  Northern 
Utilities.  Inc.  Granite  State  further  states 
that  copies  of  its  filing  were  served  upon 
its  oustoaters  and  the  regulatory 
commissions  of  the  States  of  Maine. 
Massachusetts  and  New  Hampshire. 

Aay  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  625  North 


Capitol  Street,  NE,  WaAirgton,  DC 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before- 
January  11. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  CoaifBLSsion's  Rales.  Copies  of  this 
filing  are  or  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashetl. 
Sccrelary 

|FR  Doc.  91-61E  Filed  1-8-91;  845  am] 
BILLING  COOE  S7<7-«V-« 

[Docket  Nos.  TA9 1-1 -4-001  and  TM9 1-3-4- 
000] 

Granite  State  Ga*  Transmission,  tnc; 
Proposed  Changes  In  l^ates 

January  4. 1991. 

Take  notice  that  on  December  31. 
1990.  Granite  State  Gas  Transmission. 
Inc.  (Granite  Stated  ITO  Royall  Street. 
Canton.  Massachusetts  02021  filed  the 
revised  tariff  sheets  in  its  FERC  Gas 
Tariff,  Second  Revised  Volnme  No.  1, 
listed  below  containing  changes  in  rales 
for  effectiveness  on  fenuary  1. 1991: 

Substitute  Second  Revised  Sheet  No.  21 
First  Rev«ed  Sheet  No.  25 

According  to  Granite  State,  it  filed  its 
revised  sales  rates  for  effectiveness  on 
January  1, 1991  on  November  5, 1990  as 
part  of  its  anmial  purchased  gas  cost 
adjustment  filirtg.  Granite  State  farther 
states  that  its  January  1, 1991  rates  were 
based  on  projected  gas  costs  and  sales 
for  the  first  qaarter  of  1991.  It  is  stated 
that  the  instant  filing  revises  the  Janoary 
1, 1991  sales  rates  based  on  the  latest 
available  projection  of  its  purchased  gas 
costs  duriag  the  first  quarter  of  1991. 
The  filing  projects  the  same  level  of 
sales  as  in  the  November  5. 1990  filing 
but  the  mix  of  supplies  is  slightly 
changed.  According  to  Granite  State,  its 
revised  sales  rates  are  a;^UcabLe  to  its 
wholesale  sales  to  its  two  affiliated 
distribution  company  customers:  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utilities.  Inc. 

Granite  State  further  states  that  the 
revised  rates  on  First  Revised  Sheet  No. 
25  reflect  a  change  in  its  storage  Rate 
Schedule  GSS  to  track  a  change  made 
by  CNG  Transmission  Corporation 
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(CNG)  in  its  Rate  Schedule  GSS  recently 
in  a  filing  in  Docket  No.  TM91^i-22-001. 
According  to  Granite  State,  it  renders  a 
storage  service  for  Bay  State  under  its 
Rate  Schedule  GSS  which  is  provided  in 
a  storage  facility  operated  by  CNG 
under  its  Rate  Schedule  GSS. 

Granite  State  states  that  copies  of  its 
filing  were  served  upon  its  customers 
and  the  regulatory  commissions  of  the 
states  of  Maine.  New  Hampshire  and 
Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  inter\'ene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  11. 1991.  Protests  will  be 
cinsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-613  Filed  1-9-91:  8:45  am] 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP91-66-000] 

Northwest  PIpeHne  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

January  4, 1991 

Take  notice  that  on  December  31, 
1990,  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Volume  No.  J 

Fourth  Revised  Sheet  No.  10 

Fourth  Revised  Sheet  No.  11 

First  Revised  First  Revised  Sheet  No.  13 

First  Revised  Original  Sheet  No.  15 

First  Revised  Sheet  No.  100 

First  Revised  Sheet  No.  139 

First  Revised  Sheet  No.  140 

First  Revised  Sheet  No.  141 

First  Revised  Sheet  No.  145 

First  Revised  Sheet  No.  146 

First  Revised  Volume  No.  1-A 

Third  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  435 
First  Revised  Sheet  No.  436 
First  Revised  Sheet  No.  437 
First  Revised  Sheet  No.  438 


Original  Volume  No.  2 
Twentieth  Revised  Sheet  No.  2.3 

The  purpose  of  this  filing  is  (1)  to 
update  the  Commodity  SSP  (Supplier 
Settlement  Payment)  surcharge  effective 
January  1, 1991  to  reflect  the  inclusion  of 
additional  costs,  associated  with  fifty 
percent  of  SSP,  that  have  occurred  since 
Northwest's  last  quarterly  filing,  (2)  to 
restate  the  Fixed  SSP  Charges  that  are 
billable  through  the  purchase  deficiency 
methodology  by  Northwest,  pursuant  to 
the  Commission's  directives  in  Order 
No.  528  and  as  set  forth  in  the 
Commission's  December  14. 1990  order 
('December  14  Order")  issued  in  Docket 
No.  RM91-2-O00,  (the  reinstated  Fixed 
SSP  Charges,  included  in  the  four  filings 
preceding  Docket  No.  RP90-11&-000.  are 
contained  in  Docket  Nos.  RP89-1 37-000. 
RP89-219-000.  RP90-50-000.  and  RP90- 
90-000)  and  (3)  to  implement  a 
commodity  surcharge  to  collect 
Northwest's  Fixed  SSP  Charges  that 
were  stayed  by  Order  Nos.  528  and  the 
Commission's  December  14  Order.  Such 
surcharge  is  based  upon  twenty-five 
percent  of  total  SSP  contained  in  Docket 
Nos.  RP90-118-000  and  RP91-42-000. 
and  twenty-five  percent  of  SSP 
contained  in  this  instant  filing. 

The  above-listed  tariff  sheets  with  the 
exception  of  Sheet  No.  15  have  a 
proposed  effective  date  of  January  1, 
1991.  First  Revised  Original  Sheet  No.  15 
has  a  proposal  effective  date  of  April  1, 
1990. 

Northwest  states  that  a  copy  of  the 
non-confidential  portion  of  this  filing 
has  been  served  upon  all  parties  of 
record  in  Docket  No.  RP89-137  and  upon 
Northwest's  jurisdictional  customer  list 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
ot  Practice  and  Procedure.  All  such 
motions  or  protest  should  be  filed  on  or 
before  January  11. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
S3cretary. 
[FR  Doc.  91-614  Filed  1-9-91:  8:45  am] 

BILUNO  COO€  6717-01-a 


[Docket  No.  RP«1-«»-0001 

Penn-York  Energy  Corp.;  Proposed 
Changes  In  FERC  Gas  Tartft 

Take  notice  that  Penn-York  Energy 
Corporation  ("Penn-York"),  on 
December  31. 1990,  tendered  for  filing 
proposed  Third  Revised  Volume  No.  1  to 
its  FERC  Gas  Tariff  to  become  effective 
on  February  1, 1991.  The  revised  tariff 
sheets  reflect  proposed  changes  which 
will  increase  Penn-York's  revenue  from 
storage  service  by  approximately 
$10,520,673,  based  on  the  twelve-month 
period  ended  September  30, 1990,  as 
adjusted.  Third  Revised  Volume  No.  1  is 
being  filed  electronically  in  compliance 
with  Order  No.  493.  Further,  the  revised 
tariff  sheets  reflect  new  pagination  for 
Volume  No.  1  of  Penn-York's  Gas  Tanff 

Penn-York  states  that  an  increase  in 
rates  is  necessary  to  recover  cost-of- 
service  increases  due  to  losses  of 
storage  gas,  and  increased  operation 
and  maintenance  expenses. 

Penn-York  states  that  copies  of  this 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  the 
regulatory  commissions  of  the  states  of 
Cormecticut,  Delaware.  Massachusetts. 
New  Hampshire.  New  York, 
Pennsylvania,  New  Jersey  and  Rhode 
Island. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Procedural 
Rules  (18  CFR  385.214,  or  385.211).  All 
such  petitions  or  protests  should  be  filed 
on  or  before  January  11. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubHc 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  91-615  Filed  1-9-91:  8:45  am] 
SILLING  cooe  »717-01-a 


I  Docket  No.  RP9 1-63-000] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  4. 1991 

Take  notice  that  on  December  28. 
1990,  South  Georgia  Natural  Gas 
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Company  (South  Georgia)  IcDdered  for 
filing  the  following  proposed  tariff 
sheets  to  Fiat  Revised  Volume  No.  1  of 
its  FERC  Cat  Tuifl  with  a  proposed 
effective  date  of  February  1. 1991; 

Sixty-MMhKertaed  Sheet  No  4A 
Sixth  ReviBe4  Sheet  Na  4C 
Seco^  »B»*w4  Shaet  No  160 
Saoond  AevtM^  Sbe»t  No.  IDT 

Aa  ao  ailenMtive  to  the  above- 
ref(  II ■did  abeetA.  Soiith  Georgia 
submitted  Fint  Alternate  Sixth  Revised 
Sheet  N«.  4C  with  a  proposed  effective 
date  of  February  1, 1991.  in  the  event 
that  South  Georgia's  primary  proposal  is 
not  acceptable  lo  the  Comjnissioa. 

South  Georgia  states  that  its  filing  has 
been  made  to  revise  its  tariff  provisions 
providing  lor  allocation  of  certain  costs 
associated  with  the  recovery  of  take-or- 
pay  buyout  aod  buydown  costs  flowed- 
through  to  South  Georgia  by  Southern 
Natural  Gas  Company.  South  Georgia's 
primary  proposal  contains  tariff  sheets: 

(1)  Reflecting  a  fixed  charge  for  50%  of 
such  costs  through  direct  billing  to  its 
firm  customers  based  on  their  current 
maximom  dafly  Brm  service  levels;  and 

(2)  implementing  a  volumetric  take-or- 
pay  surcharge  on  all  volumes  of  gas 
transported  or  sold  by  South  Georgia  for 
the  remaining  50%  of  such  charges. 
Direct  charges  to  sales  customers  will  be 
offset  by  amoanls  already  paid  by  those 
customers  under  the  previous  allocation 
methodology.  All  costs  will  be  recovered 
over  a  five  (5)  year  amortization  period 

Soutii  Georgia's  alternate  proposal 
contains  a  tariff  sheet  v\^ich  reflects  a 
fixed  diarged  for  100%  of  all  take-or-pay 
settlement  costs  paid  to  Southern  on  a 
dire<^-bilted  bevis.  Although  South 
Georgia  believes  (hat  its  primary 
proposal  oontinm  the  most  equitable 
allocation  of  costs,  it  submitted  its 
alternate  vheet  should  the  Commission 
find  SoBtli  Georgia's  proposed 
volumetric  surcharge  unacceptable. 

South  Georgia  states  that  copies  of  the 
filing  have  been  mailed  to  its  customers. 
shippers  and  interested  state 
commissiooers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC. 
20428,  in  accordance  with  the 
Commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  11,  t9Sl 
Protests  will  be  considered  by  the 
CommisstoB  in  detenmning  the 
appropriale  action  to  be  taken  but  will 
not  make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  MMist  file  a  niotion  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspectioa. 
Lois  0.  Casfaell. 

Secretary 

[FR  Doc  91-616  Filed  l-»-91  8:45  am] 

BtUMO  COBE  SriT-VMi 


[Docket  No.  RP»t-n-OM] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  tn  FERC  Gas  Tariff 

January  4.  1991. 

Take  notice  that  on  December  26. 
1990,  Texas  Gas  Transmission 
CorporatiOTi  (Texas  Gas)  tendered  for 
filing  the  foUowiog  ^ev^sed  tariff  sheets 
to  its  FFKC  Gas  T«nff.  Original  Volume 
No.  1,  with  a  proposed  effective  date  of 
February  1. 1991; 

Fourteentti  Revised  Sheet  No.  12 
Eievpnt*!  Rerrsed  SheH  No.  12A 
Fifth  Revised  Sheet  No  12B 
Fifth  Rented  Sbeet  Me  IZC 
Sixtii  RcTieed  Sheet  No.  117 
Fourth  Revised  Sheet  Ha  lie 
Fourth  Revised  Slwet  No  119 
Second  Revised  Sheet  No.  120 
Second  Revised  Sheet  No.  121 

Texas  Gas  slates  that  the  purpose  of 
this  filing  is  to  submit  a  new  cost 
allocation  methodology  pursuant  to 
Commission  Order  No.  528  to  replace 
the  cost  allocation  n^ thodology 
previously  used  by  Texas  Gas  to 
allocate  the  fixed  charge  portion  of  its 
take-or-pay  settiement  costs  in  its  take- 
or-pay  cost  recovery  filings  made 
pursuant  to  Commission  Order  No.  500 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  itirisdictional  customers, 
interested  stale  conimissions,  and  each 
person  listed  on  tbe  offiaal  service  list 
previously  compiled  by  the  Secretary  in 
the.sf  proceedings. 

Any  person  desrring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regslatory  Commission,  825 
North  Capitol  Street,  NE..  "Washington, 
DC  2042S.  in  accordance  with  $§  385.214 
and  385.211  of  the  Commissions  Rules 
and  Rejf«l«tk»n8.  All  such  motions  or 
protests  shoiild  he  filed  on  or  before 
January  11, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taker.,  bat  w\\\  r»ot  serve  to  make 
protestants  parties  to  the  proceeding 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  or  file  with  the 
Commission  and  are  available  for  public 


inspection  in  tbe  Public  Reference 

Room. 

LoteaCafheH. 

Secretory. 

(Ft  Doc.  »1-«17  Ffled  l-*-»l;  8:45  Btn] 

BiLLiNO  cooe  ariT-SMi 


[Docl(etMas.l*Pt»-11S-oe0,RP«O-1O4-O«) 

and  M>  ta-iaa-ooe] 

Texas  Gas  Transmission  Corp^ 
Informal  Settlement  Conference 

Idnuary  3, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  January  29,  1991. 
at  10  a.m..  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE„  Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.102fb),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  lo  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  A.  Heydt  (202)  208-0248  or  , 

Joanne  Leveque  (202)  208-5705.  ^^ 

Lois  a  Cashell. 
Secretary. 
(FR  Doc.  81-520  FUed  1-9-91.  8:45  am) 

BILUtMS  CODE  e717-01-U 


FEDERAL  MARITIME  COMMISSION 

Security  for  The  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of 
Transportation:  Issuance  of  Certificate 
(Performance)  to  Jalin  Reisen  GmbH, 
etal. 

Notice  is  hereby  given  that  the 
following  have  been  issi«d  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
P\iblic  Law  89-777  (46  U.S.C.  817(e))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Jahn  Reisen  GmbH  and  Marline 
Universal  Shipping  Company,  c/o 
Kirlin,  CampbeU  &  Keating,  14  Wall 
Street,  New  York,  N.Y.  10005. 
Vessel:  Vistamar. 

Dated:  Ianuar>'  4, 1991. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  91-519  Filed  1-9-fll;  845  ■<mj 
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(Petition  Ma  PS-M] 

Conditions  Unfavorable  to  Shipping  In 
United  States-Venezuela  Trade; 
Enlargement  of  Time;  Total  Ocean 
Marine  Services,  tnc. 

The  Commission  on  December  7  1990. 
published  notice  that  a  petition  for  relief 
from  conditions  unfavorable  to  shipping 
in  the  United  States-Venezuela  trade 
("Trade")  has  been  filed  by  Total  Ocean 
Marine  Services  Inc.  ("Petitioner "). 
requesting  relief  under  section  19(b)  of 
the  Merchant  Marine  Act  1920.  46 
U.S.C.  app.  876(b)  (55  FR  50588) 
Petitiooer  requests  Commission 
assistance  to  obtain  confirmation  of 
Petitioner's  authorization  by  the 
Venezuelan  Ministry  of  Transport  and 
Communications  for  Petitioner  to 
operate  third  flag  vessels  in  a  common 
carrier  service  in  the  Trade  and/or 
provide  such  other  relief  as  deemed 
appropriate.  Thirty  days  were  allowed 
for  comments  by  interested  persons. 

Counsel  for  the  U.S.  Atlantic  &  Gulf/ 
Venezuela  Freight  Association 
("Association")  now  requests  a  30-day 
enlargement  of  time  to  comment,  based 
on  inten'ening  holidays  and  the  need  to 
communicate  abroad.  A  limited 
extension  of  15  days  will  be  granted. 
This  balances  Petitioner's  request  for 
expedition  against  the  Association's 
difficulties  in  meeting  the  current 
deadline. 

Replies  shall  be  filed  on  or  before 
January  22. 1991.  Replies  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573-0001,  shall  consist  of  an  original 
and  15  copies,  and  shall  be  served  on 
Thomas  F.  Vogt.  President,  Total  Ocean 
Marine  Ser\ice8.  Ina  845  North  Central 
Avenue,  Massapequa.  New  York  11758. 

Copies  of  the  petition  are  available  for 
examination  at  the  Washington,  DC 
office  of  the  Commission,  1100  L  Street. 
N'W..  room  11101. 
Joseph  C.  Polking. 
Secretary. 

[FR  Doc.  91-517  Filed  1-9-91,  8:45  am) 
nujNC  CODE  sno-ot-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreeracnt(6)  pursuant  to 
section  5  of  the  Shipping  Ac!  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Mariiime  Commission,  1100  L  Street, 
NW..  room  1022a  Interested  parties  may 
submit  comment  on  each  agreement  to 
the  Secretary,  Federal  Maritime 


Commission,  Washington.  DC  20573, 
within  10  days  after  tbe  date  of  the 
Federal  Register  in  which  this  notice 
appears  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commurucating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200233-007 

Title:  Philadelphia  Regional  Port 
Authority /Holt  Cargo  Systems.  Inc 
Terminal  Agreement. 

Parties: 

Philadelphia  Regional  Port  Authority 
(PRPA)  Molt  Cargo  Systems,  Inc, 
(HoU) 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  provide  for: 
Restating  the  agreement  in  its  entirety; 
restating  the  compensation  that  Holt 
will  pay  PRPA  for  the  use  of  the  Packer 
Avenue  Marine  Terminal;  certain 
incentives  for  Holt  to  bring  in  new 
container  business;  certain 
improvements  by  the  parties,  including 
additional  cranes;  Holt  to  construct  an 
intermodal  transfer  facility  next  to  the 
terminal;  and  Holt's  right  lo  develop  and 
use  other  adjacent  facilities. 

Agreement  No.:  224-200226-002. 

Title:  City  of  Los  Angeles 
Metropolitan  Stevedore  Company 
Terminal  Agreement. 

Parties: 

City  of  Los  Angeles  (City) 
Metropolitan  Stevedore  Company 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to;  Update  the 
assignment  clause  at  paragraph  7  of  the 
agreement  to  conform  with  the  City's 
policy  relating  to  commercial  leases; 
and  correct  certain  unintended  items 
contained  in  the  compensation  section 
of  the  agreement. 

Agreement  No.:  224-010947-001. 

Title:  City  of  Los  Angeles/Hanjin 
Shippirjg  Company,  Inc.  Terminal 
Agreement. 

Parties: 

City  of  Los  Angeles  (City) 

Hanjin  Shipping  Company,  Inc. 
(Hanjin) 

SyTiopsrs.- The  Agreement  amends  the 
parties'  basic  agreement  to:  Extend  the 
term  of  the  agreement  of  June  1, 19S1; 
and  provide  for  the  City's  cximpensation 
during  the  extension  period  to  remain  at 
the  same  rate  set  forth  at  section  4  of  the 
agreement,  however,  providing  that 
Hanjin  will  only  be  liable  for  tbe  prorata 
portion  of  the  minimum  annual 
guarantee  for  the  period  the  premises 
were  actually  available  for  use  by 
Hanjin. 

Agreement  No.:  224-20046.5. 


Title:  Port  of  PsrSaad/Star  Shippmg 
A/S  Terminal  Agreement. 

Parties: 

Port  of  Portland  (Port) 

Star  Shipping  a/s  (Star) 

Synopsis  The  Agreement  provides 
for  Star's  use  of  the  Port  as  its 
designated  Columbia  River  Port  of  call 
for  a  minimum  of  20  sailings  during  the 
12-month  term  of  the  Agreement;  the 
parties  to  share  in  wharfage  and 
dockage  on  Port  earned  revenue;  and 
Star  to  guarantee  the  Port  a  minimum  of 
S200,000  per  year  wharfage  and  dockage 
revenue. 

Agreement  No.:  224-200466. 

r;//e.- Virginia  International 
Terminals.  Inc./Wallenius  Lines.  North 
America,  Inc.  Terminal  Agreement 

Parties: 

Virginia  Internationa!  Terminals,  Inc 
(VIT) 

Wallenius  Lines.  North  America.  Inc. 
(Wallenius) 

Synopsis:  The  Agreement  provides 
for:  Wallenius'  1-year  non-exclusive  use 
of  VITs  Portsmouth  Marine  Terminal 
(P.VfT)  and  VIT  to  furnish  Wallenius 
with  certain  terminal  services; 
Wallenius  to  guarantee  the  movement  of 
a  minimum  of  100,000  tons  through  PMT 
during  the  1-year  period  of  the 
Agreem.ent;  and,  VIT  to  grant  Wallenius 
a  10%  discount  applicable  to  Receiving 
and  Wharfage  tariff  rates. 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  January  4, 1991. 

Joseph  C.  Polking. 

Secretary. 

(FR  Doc  91-51fl  Filed  1-9-91:  8:45  arej 
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Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  a'5'reement[sj  pursuant  to 
secfion  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  com.ments  on  each  agreement  lo 
the  Secretarj-,  Federal  Maritime 
Commission,  V.'ashington,  DC  20573. 
Within  10  days  after  the  date  of  the 
Federal  Register  iz\  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
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Agreement  No.:  203-011314. 

Title:  CSAV/SSl  Cooperative 
Working  Agreement. 

Parties:  Compania  Sud  Americana  de 
Vapores  S.A.,  Swordfish  Shipping  Inc. 

Synoposis:  The  proposed  Agreement 
would  permit  the  parties  to  operate  a 
cooperative  working  agreement  with  up 
to  20  sailings  per  month  in  the  trade 
between  U.S.  Atlantic  Coast  Ports  from 
Portland  to  Key  West  and  ports  in  Chile 
and  with  up  to  15  sailings  per  month  in 
the  trade  between  U.S.  West  Coast  ports 
from  Seattle  to  San  Diego  and  ports  in 
Chile,  in  the  fruit  trade.  The  parties 
would  also  be  permitted  to  consult  and 
agree  on  sailing  schedules,  service 
frequency,  ports  to  be  served  and  port 
rotations;  to  regulate  rates,  charges, 
practices  and  conditions;  to  apportion 
revenues,  expenses  and  earnings;  and  to 
exchange  space.  In  addition,  each  party 
would  have  its  own  tariff.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

loMph  C.  Polking, 

Secretary. 

[FR  Doc.  ffl-605  Filed  1-9-91;  8:45  am] 

BlUJNa  COOC  17)0-0 1-M 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standarde 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  OfHce. 
action:  Notice. 

summary:  Pursuant  to  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463),  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Federal  Accounting  Standards  Advisory 
Doard  will  be  held  on  January  25, 1991, 
from  9  a.m.  until  5  p.m.  in  room  7313  of 
the  General  Accounting  Offio*.  441  G 
St.,  NW.,  Washington,  DC. 

The  agenda  will  consist  of 
organizational  matters  as  this  will  be 
the  initial  meeting  of  the  Board.  The 
Board  will  begin  discussion  regarding  its 
rules  of  procedure,  agenda-setting 
process,  interim  or  transition  accounting 
principles  that  should  be  recommended 
for  use  until  the  Board  can  complete  its 
deliberations,  and  related  matters. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

POM  FURTHER  INFORMATION  CONTACT. 

Ronald  S.  Young.  Staff  Director,  441  G 
St.,  NW..  room  6023,  Washington,  DC 
20548.  or  call  (202)  275-9578, 


SUPPLEMENTARY  INFORMATION:  By  letter 
of  December  18, 1990,  the  General 
Services  Administration  Committee 
Management  Secretariat  waived  the  15- 
day  waiting  period  following  publication 
of  the  Federal  Register  notice  of 
establishment  and  thus  the  Board  filed 
its  charter  on  December  21, 1990,  the 
day  that  the  notice  of  establishment  was 
published. 

DATES:  January  25. 1991. 
ADDRESSES:  441  G  St..  NW.,  room  7313. 
Washington.  DC  20548. 

Authority:  Federal  Advisory  Committee 
Act,  Pub.  L  No.  92-483.  section  10(a)(2).  86 
Stat.  770.  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988));  41  CFR 
101-8.1015  (1990). 

Dated;  January  7. 1991. 
Ronald  S.  Young, 

Staff  Director 

[FR  Doc.  91-541  Filed  1-9-01;  8:45  am] 

BILUNa  COOC  lOtO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  Office  of  Human  Development 
Services,  HHS. 
ACTION:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  the  Office  of  Human 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  a  new 
information  collection  for  a  Study  of  the 
Underlying  Causes  of  Youth 
Homelessness. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Larry  Guerrero,  OHDS  Reports 
Clearance  Officer,  by  calling  (202)  245- 
6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to: 

Angela  Antonelli.  0MB  Desk  Officer  for 
OHDS.  OMB  Reports  Management 
Branch  New  Executive  Office 
Building.  Room  3002,  725  17th  Street. 
NW..  Washington.  DC  20503.  (202) 
395-7316. 

Information  on  Doounent 

Title:  Study  of  the  Underlying  Causes 
of  Youth  Homelessness. 
OAfflAfo..N/A. 


Description:  The  purpose  of  this  study 
is  to  provide  the  Administration  for 
Children.  Youth  and  Families.  OHDS, 
with  information  on:  (a)  What  services 
and  other  interventions  are  needed  to 
prevent  a  youth  from  becoming 
homeless;  and  (b)  What  services  are 
needed  to  terminate  a  youth's  homeless 
status.  The  information  obtained  will  be 
used  to  inform  legislators,  youth 
services  providers,  and  child  welfare 
planning  and  administrative  staff  about 
the  origins  and  needs  of  homeless  youth, 
and  to  provide  a  basis  for  improving  the 
overall  effectiveness  of  prevention 
activities  and  services  for  homeless 
youth. 

Annual  Number  of  Respondents: 480 

Annual  Frequency: 1 

A  verage  Burden  Hours  Per  Response:...  1 

Total  Burden  Hours; 480 


Dated:  January  2, 1991. 
Mary  Sheila  Gall. 

Assistant  Secretary  for  Human  Development 
Services. 
[FR  Doc.  91-546  Filed  l-fl-91;  8:45  am) 

BILLING  CODE  4130-01-M 

Public  Health  Service 

National  Toxicology  Program; 
Availability  of  Technical  Report  on 
Toxicology  and  Carcinogenesis 
Studies  of  1 -Epinephrine  Hydrocloride 

The  HHS'  National  Toxicology 
Program  announces  the  availability  of 
the  NTP  Technical  Report  on  toxicology 
and  carcinogenesis  studies  of  1- 
epinephrine  hydrochloride,  an 
endogenous  neurotransmitter  hormone 
widely  used  for  the  treatment  of  allergic 
and  respiratory  disorders. 

Toxicology  and  carcinogenesis  studies 
of  1-epinephrine  hydrochloride  were 
conducted  by  exposing  groups  of  60  rats 
of  each  sex  to  aerosols  of  1-epinephrine 
hydrochloride  at  concentrations  of  0. 1.5, 
or  5  mg/m3,  6  hours  per  day,  5  days  per 
week  for  103  weeks.  Groups  of  60  mice 
of  each  sex  were  exposed  to  0, 1.5,  or  3 
mg/m3  1-epinephrine  hydrochloride,  6 
hours  per  day,  5  days  per  week  for  104 
weeks. 

Under  the  conditions  of  these  studies, 
no  carcinogenic  effects  were  observed 
in  male  or  female  F344/N  rats  exposed 
to  aerosols  containing  1.5  or  5  mg/m3  1- 
epinephrine  hydrochloride  for  2  years  or 
in  B6C3F1  mice  exposed  to  1.5  or  3  mg/ 
m3  1-epinephrine  hydrochloride  for  2 
years.  However,  these  studies  were 
considered  to  be  inadequate  studies  of 
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carcinogeiuc  activity  *  because  the 
concentrations  used  which  were  chosen 
to  represent  nmltiptes  of  human 
therapeutic  doses,  were  considered  too 
low  for  tlie  animaU  to  have  received  an 
adequate  systemic  dxallenge  from  the 
compoancL 

Copies  of  Toxicology  and 
Carcinogenesis  Studies  of  1-Epinephrine 
Hydrochiwide  in  F344/N  Rats  and 
B6C3F1  Mice  (inhalation  Studies)  (TR 
380)  are  available  without  charge  from 
the  Chemical  Carcinogenesis  Branch. 
MD  AO-Gl,  P.O.  Box  12233,  Research 
Triangle  Paik.  NC  27709;  telephone  (919) 
541-1371 

Dated:  January  3. 1991. 
David  G.  Hoei. 

Acting  Director,  National  Toxicology 

Program 

[FR  Doc.  91-382  Filed  1-9-91;  8:45  am) 

BILUNG  CODE  4140-01-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
(Docket  NaM-90-31SS] 

Submission  of  Proposed  Information 
Collection  to  the  Office  of 
Management  and  Budget 

AGENCY:  Office  of  Administration.  HUD, 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposai 

AUPWCOSCa.  Interested  persons  are 
invited  to  submit  comments  regarding 
diis  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Wendy  Sherwin,  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  MPORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
informatioru  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 


hours  of  response:  (B)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement;  and 
[9)  the  names  and  telephone  mimbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Seclion  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507:  Section  7(d)  of 
the  Departin«i1  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  Deoeoiber  31, 1990. 
JohnT.  MiB^y. 

Director  Information  Policy  and  Management 
Dnision. 

Proposal:  Supportive  Housing 
Demonstration  Program. 

Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Proposals  by  Slate  agencies  for 
participation  in  the  Transitional  Housing 
and  Permanent  Housing  programs  under 
the  Supportive  Housing  Demonstration 
Program  will  be  solicited.  This  program, 
created  by  the  Steward  R  McKinney 
Homeless  Assistance  Act  provides 
grants  and  interest-free  advances  to 
stimulate  community-based  long-term 
housing  and  supportive  services  for 
handicapped  homeless  persons. 

Form  Number  HUD-40076,  HUI>- 
40083,  and  SF-424. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submissions:  On 
Occasion. 

Reporting  Burden: 


Nurabwo* 
reapondents 


Frequency  ot 
response 


Hoots  per 
fesponae 


Buwleo 

hours 


Application. 


4St4 


22.337 


Total  Estimated  Burden  Hours:  22.337. 

Status:  Extension. 

Contact-  lames  N.  Forsberg,  HUD, 
(202)  708-1234;  Wendy  Sherwin,  OMB. 
(202)  395-6880. 

Dated:  December  31. 1990. 

(FR  Doc  91-680  Filed  1-8-81;  8:45  am] 

SILUNO  COOC  4210-et-M 


Office  Of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  No.  N-90-3173;  FR-2928-N-01 ) 

Section  202  Loans  for  Housing  for  ttie 
Elderly  or  Handicapped;  Fiscal  Year 
1991  Loan  Interest  Rate 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 


action:  Announcement  of  section  202 
Loan  Interest  Rate— Fiscal  Year  1991. 


summary;  Under  24  CFR  885.410(g),  the 
interest  rate  for  a  loan  for  housing  for 
the  elderly  or  handicapped  under 
section  202  the  Housing  Act  of  1959  is 
set  at  one  of  two  rates:  (1)  The  annual 
interest  rate  announced  by  HLTD  under 
5  885.4101g)(l):  or  (2)  the  optional 
interest  rate  elected  by  the  Borrower 
and  computed  by  HUD  at  the  time  of  the 
Borrower's  request  for  conditional  or 
firm  commitment  under  5  885.410(g)(2). 
This  document  establishes  9  percent  as 


'  The  NTP  uses  five  calegories  of  evidence  of 
carcinogenic  activity  to  summanze  the  itrvngth  of 
the  evidence  observed  in  each  experiment:  Two 


categories  for  positive  results  ["clear  evidence'  and 
"some  evidence");  one  category  for  uncertain 
findings  ("equivocal  evidence");  one  category  for  no 


observable  effects  f"no  evidence"),  one  category  fer 

expenments  thai  because  of  major  flaws  carjio!  be 
evaluated  ("madwiuate  srudy^. 
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the  annual  interest  rate  for  Fiscal  Year 
1991.  (Information  concerning  the 
calculation  of  the  operational  interest 
rate  will  be  provided  to  Borrowers  upon 
request.  See  {  885.410(h).) 
rOM  PUKTHtn  INFORMATIOM  CONTACT: 

Robert  W.  Wilden,  Director,  Assisted 
Elderly  and  Handicapped  Housing 
Division,  451  Seventh  Street  SW.,  room 
6116,  Washington,  DC  20410-8000, 
telephone  (202)  708-2730.  (This  is  not  a 
toll-free  number.) 

tUPPLIMCNTAIIY  INFOHMATtOM:  Under  24 
CFR  885.410(g),  the  interest  rate  for  a 
loan  for  housing  for  the  elderly  or 
handicapped  under  section  202  of  the 
Housing  Act  of  1959  is  set  at  one  of  two 
rates:  (1)  The  annual  interest  rate 
announced  by  HUD  under 
S  885.410(g)(1);  or  (2)  the  optional 
interest  rate  elected  by  the  Borrower 
and  computed  by  HUD  at  the  time  of  the 
Borrower's  request  for  conditional  or 
firm  commitment  under  J  885.410(g)(2). 
The  citations  in  this  document  are  to  the 
interim  rule  pubhshed  June  1, 1988  (53 
FR  19899)  and  the  final  rule  published 
November  9. 1988  (53  FR  45265). 

This  document  announces  HUD's 
determination  of  the  annual  interest 
rate.  (Information  concerning  the 
calculation  of  the  optional  interest  rate 
will  be  provided  to  Borrowers  upon 
request.  See  }  885.410(h).) 

The  annual  interest  rate  under 
J  885.410(g)(1)  may  not  exceed: 

(1)  The  average  yield  on  the  most 
recently  issued  30-year  marketable 
obligatiors  of  the  United  States  during 
the  three  month  period  immediately 
preceding  the  fiscal  year  in  which  the 
loan  is  made  (adjusted  to  the  nearest 
one-eighth  of  one  percent)  plus  an 
allo\.'ance  to  cover  administrative  costs 
and  probable  losses  under  the  program. 
(Tl-.ib  allowance  has  been  determined  by 
the  Secretary  of  Housing  and  Urban 
Development  to  be  one-fourth  of  one 
percent  (0.25  percent)  per  annum  for 
both  the  construction  and  permanent 
loan  jieriods):  and 

(2)  Any  applicable  statutory  ceiling  on 
thi  loan  interest  rate  including  the 

all  iwance  to  cover  administrative  costs 
and  probable  losses.  (5  885.410(g)(l)(ii)). 
Tht  current  statutory  ceiling  is  9.25 
per  ent  per  annum. 

We  average  yield  on  the  described 
interest-bearing  obligations  of  the 
United  States  during  the  last  three 
months  of  Fiscal  Year  1990  was  8.750 
percent.  This  rate  plus  the  0.25  percent 
allowance  for  administrative  costs  and 
probable  losses  yields  an  interest  rate  of 
9  percent.  Accordingly,  this  Notice 
establishes  the  annual  interest  rate  for 
section  202  loans  made  during  Fiscal 
Year  1991  at  9  percent  per  annum. 


Under  24  CFR  50.20(1),  an 
environmental  finding  is  not  necessary 
because  the  statutory  required 
establishment  of  interest  rates  is  among 
matters  that  are  categorically  excluded 
from  the  environmental  requirements  of 
24  CFR  part  50. 

Authority;  Sec.  202.  Housing  Act  of  1959  (12 
U.S.C.  17cnq);  see.  7(d)  Department  of 
Housing  and  Urban  Development  Act  (42 
L'  S.C.  3535(d)). 

Dated:  December  11, 1990. 
Arthur  J.  HiU. 

Acting  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner. 
[FR  Doc.  91-561  Filed  1-9-91;  8:45  am) 

BILUNO  CODE  4210-Z7-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(ID-943-90-4212-13;  101-21338,  IDI-22245, 
IDI-223001 

Order  Providing  for  Opening  of  Public 
Land;  Idaho 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Opening  order. 

summary:  This  order  opens  lands 
received  in  three  private  exchanges  to 
the  land,  mining  and  mineral  leasing 

laws. 

EFFECTIVE  DATE:  February  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  (208)  334-1735. 

1.  In  three  exchanges  made  under  the 
provisions  of  section  206  of  the  Act  of 
October  21, 1976,  90  Stat.  2756.  43  U.S.C. 
1716,  the  following  described  lands  have 
been  reconveyed  to  the  United  States: 

Boi8«  Meridian 

(IDIh2133ai 

T.  62  N..  R.  1  W., 
Sec.  25,  WV4SEV4. 

(lDI)-22300) 

T  19N.,  R.23E., 
Sec.  24,  SEV«SWy4. 

(IDI)-22245) 

T.  1  N..  R.  16  E.. 
Sec.  5.  SWV«NE'/4,  WM.NW%.  SEV4NWy4, 

N^SWy4  and  NWy«SEV4; 
Sec  6.  NEy4.  NEy4NWy4  and  NEy4SEy4. 
T.  2N.  R.  16E., 
Sec.  34,  lots  1  and  2.  NEy4NEy4,  SV4NEy4 

andN^SEV*; 
Sec.  35,  lots  3  and  4,  NWy4  and  NyiSWy4. 

The  areas  described  aggregate  1,250.35 
acres  in  Boundary,  Lemhi,  and  Camas 
Counties. 


2.  At  9  a.m.  on  February  9, 1991,  the 
lands  described  in  paragraph  one  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  9, 1991.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  February  9, 1991,  the 
lands  described  in  paragraph  one  will 
be  opened  to  locations  and  entry  under 
the  United  States  mining  laws  and  to 
applications  and  offers  under  the 
mineral  leasing  laws.  Appropriation  of 
any  of  the  lands  described  in  this  order 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  January  3. 1991. 
Williani  E.  Ireland, 

Chief.  Realty  Operations  Section. 
[FR  Doc.  91-578  Filed  1-9-91;  8:45  air.] 

BILLING  CODE  431<>-GCMi 


(ID-943-90-4212-13;  IDI-23542,  IDI-12640] 

Order  Providing  for  Opening  of  Public 
Land;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Opening  order. 

SUMMARY:  This  order  opens  lands 
received  in  two  State  exchanges  to  the 
land,  mining  and  mineral  leasing  laws. 

EFFECTIVE  DATE:  February  9, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  (208)  334-1735. 

1.  In  two  exchanges  made  under  the 
provisions  of  section  206  of  the  Act  of 
October  21, 1976,  90  Stat.  2756,  43  U.S.C. 
1716,  the  following  described  lands  have 
been  reconveyed  to  the  United  States: 

Bois«  Meridian 

(lDI-23542) 
T.  3  N.,  R.  23  E.. 
Sec.  36. 
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T.  2  N.,  R.  24  E., 
Sec.  16,  loU  1,  3  and  4,  WMiNEy..  NWy., 
N^SWyi  and  NWy4SEy4,  excluding  the 
land  included  in  Mineral  Patent  No.  11- 
67-0061  de8crit)ed  as  follows: 
(Mineral  Survey  No.  3498) 

Commencing  at  section  comer  tommon  to 
sections  8,  9. 16  and  17,  T.  2  N.,  R.  24  E.,  B.M.. 
thence  S.  46°17'02"  E.,  571.87  feet  to  Point  No. 
1  of  the  Rosa  Lode,  said  point  being  the  real 
point  of  begirming, 
Thence  S.  5*31'19"  E..  600  feet; 
Thence  N.  84°28'41"  E.,  1500  feet; 
Thence  N.  5*31'19"  W.,  600  feet 
Thence  N.  84'28'41"  E.,  1,231.33  feet; 
Thence  N.  5°31'19"  W.,  600  feet: 
Thence  S.  84"28'41"  W.,  3.000  feet: 
Thence  S.  5'31'19"  E.,  600  feet; 
Thence  N.'84'28'41"  E..  266.67  feet,  returning 
to  the  real  point  of  beginning,  and 
containing  61.98  acres  more  or  less. 
(Note:  This  excluded  description  includes 
portions  of  Sections  9  and  16,  both.) 
T.  5  N.,  R.  24  E.. 

Sec.  16. 
T.  6  N.,  R.  24  E.. 

Sec.  16. 
T  4  N.  R.  25  E. 

Sea  16,  W^.  and  SWy4SEy4. 
T.  5  N..  R.  25  E., 

Sec.  36. 
T.  6  N.,  R.  25  E., 
Sec.  16,  E'^NEy4,  SWy4NEy4.  SEy4NWy4. 
E^^SWy.,  andSEy4. 
T.  3  N.,  R.  26  E., 

Sec.  36. 
T.  1  N..  R.  27  E.. 

Sec.  36. 
T.  2  N.,  R.  27  E., 
Sec.  16: 
Sec.  36. 
T.  3  N.,  R.  27  E., 

Sec.  36. 
T.  1  S.,  R.  27  E., 

Sec.  36. 
T.  2  S.,  R.  27  E., 

Sec.  36, 
T.  1  N..  R.  28  E.. 
Sec.  18: 
Sec.  36. 
T.  1  S.,  R.  28  E.. 

Sec.  16. 
T.  1  N.,  R.  29  E.. 

Sec.  16. 
T.  10  N..  R.  29  E., 

Sec.  36. 
T.  1  S..  R.  29  E.. 
Sec.  16; 
Sec.  36. 
T.  9  N..  R.  30  E.. 

Sec.  16. 
T.  2  S.,  R.  31  E. 

Sec.  16. 
(IDl-12840) 
T.  11  S.,  R.  2  E., 

Sec.  36. 
T.  12  S.,  R.  2  E., 
Sec.  9.  SEy4SEy4: 
Sec.  14: 

Sec.  15,  WViVVM!; 
Sec.  16: 

Sec.  22,  NWy.SWy4: 
Sec.  27,  SWy4NEV».  SE^NWVi,  NEy4SWy4 

andWM!SEy4: 
Sec.  34,  NEy4  and  NEy4SEy4; 


Sec.  35,  lots  3  and  4  and  NWy4SWy4; 

Sec.  38,  lots  1  to  4,  Inclusive,  NVi  and 
NV4SV4. 
T.  12  S.,  R.  3  E., 

Sec  16: 

Sec.  17,  NWy4NWy4: 

Sec.  23,  SEy4NEy4: 

Sec.  35,  lots  1  and  2,  NEVtSWy.  and 
NWyjSEyi: 

Sec.  36,  lots  1  to  4,  inclusive,  NV4  and 
NHSi^. 
T.  13  S..  R.  1  W., 

Sec.  16; 

Sec.  36. 
T  13  S    R  1  E. 

Sec.3,  SViN^^andNHSVi; 

Sec4,  SV4N^andNV4SV4: 

Sec.  5,  S^NEy4.  SYVVi  and  Ny!SEy4; 

Sec.  16. 
T.  13  S.,  R.  2  E., 

Sec.  3,  lots  3  and  4: 

Sec.  36. 
T.  14  S.,  R.  1  W., 

Sec.  16: 

Sec.  36. 
T.  14  S.,  R.  1  E., 

Sec.  16; 

Sec.  36,  lots  1  to  7,  inclusive,  W^NEyi, 
NWy4.  NyrSWy4  and  NWy4SEy4 
T.  14  S.,  R.  2  E., 

Sec.  16. 
T.  14  S.,  R.  3  E., 

Sec.  25.  E^NEy4  and  SViSEV*; 

Sec.  36. 
T.  14  S.,  R.  4  E., 

Sec.  16; 

Sec.  28,  SWy4.NWV4  and  WysSWy^; 

Sec.  29,  S^NEV*.  SEV,NWy4.  NW'^SWyi. 
SEy4SWy4andSEy4: 

Sec.  30,  lots  1,  2  and  4,  NEy4.  EMiNVVyi, 
SEy4SWV4  and  NEy4SEy4: 

Sec.  31,  lot  1,  and  NEV4NWy4. 

The  areas  described  aggregate  2a  087.88 
acres  in  Bingham,  Blaine.  Butte.  Owyhee. 
Clark  and  Custer  Counties. 

2.  At  9  a.m.  on  February  9, 1991,  the 
lands  described  in  paragraph  1  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  9, 1991,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  February  9, 1991,  the 
lands  described  in  paragraph  1.  except 
for  the  lands  described  below,  will  be 
opened  to  application  and  offers  under 
the  mineral  leasing  laws.  The  following 
described  lands,  which  have  been 
leased  for  oil  and  gas  rights  by  the  State 
of  Idaho,  will  be  opened  March  2. 1996 
(lease  expiration  date)  or  when  the  lease 
is  relinquished.  At  that  time  oil  and  gas 
deposits  will  automatically  vest  in  the 
United  States  and  an  appropriate 
opening  order  will  be  issued: 

Boise  Meridian 

T.  3  N..  R.  23  E., 


Sec.  36. 

The  area  described  contains  640  acres  in 
Blaine  County. 

4.  At  9  a.m.  on  February  9, 1991,  the 
lands  described  in  paragraph  1  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  January  3, 1991. 
William  E.  Ireland. 

Chief.  Realty  Operations  Section. 
[FR  Doc.  91-574  FOed  1-9-91;  8  45  am] 

WLLJNO  COOC  43t0-OO-M 


IWAOR  45733;  (On-13O-01-4212-13,-GPl- 
0«5)) 

Anr>endment  of  Realty  Action: 
Exchange  of  Public  Lands  In  Ferry, 
Lincoln,  Pend  Oreille  and  Steven* 
Counties,  WA 

agency:  Bureau  of  Land  Management. 
Interior 


SUMMARY:  This  notice  amends  the 
Realty  Action  published  in  Vol.  55,  page 
2,155  of  the  Federal  Register  on  January 
22, 1990.  to  include  the  following  lands 
proposed  for  acquisition  by  exchange: 

Willamette  Meridian 

T.  21  N.,  R.  32  E.. 

Sec.  3.  Portion  lying  North  and  West  of 
Great  Northern  Railroad  Right-of-Way: 
T  22  N.,  R.  32  E. 

Sec.  Z  S"^: 

Sec.  10.  SIGN'S  y4.  SEV4: 

Sec.  11.  All: 

Sec.  12.  All: 

Sec  14,  All: 

Sec.  15.  All: 

Sec.  22.  EVi; 

Sec  34.  SEVi: 

Sec.  35.  WV4; 
T.  22  N..  R.  33  E.. 

Sec.  7,  Lots  1  and  2.  and  that  Portion  of  Lot 
3  lying  North  of  Pacific  Lake. 

Aggregating  4.250  acres  more  or  less,  in 
Lincoln  County.  Washington. 
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Dale  of  Issue:  January  3, 1991. 
Ajin  B.  Aldiich, 
Acting  District  Manager. 
[FR  Doc  91-577  nied  l-«-91;  8:45  aroj 
WLUNO  cooc  «ii*-at-« 

(UT0M-91-4410-M1 

Progrt—  Report  for  tt>e  Diamond 
Mountain  Resource  Management  Ptan 
(RMP)  Vernal  District,  tnah 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

action:  Progress  Report  for  the 
Diamond  Mountain  Resource 
Management  Plan  Development;  Areas 
of  Critical  Environmental  Concern 
(ACEC)  Status;  Management  Situation 
Analysis  Completed. 

tuaniAirv:  The  Diamond  Mountain 
Resource  Area  of  the  Utah  Vernal 
District  is  currently  developing  a 
resource  management  plan  and 
f  nvironmental  impact  statement 
•-cheduled  for  completion  in  1992.  PubUc 
comment  will  continue  to  be  solicited 
throughout  the  planning  process. 
SUPPLEMCKTARY  INFORMATION:  The 
Diamond  Mountain  Resource  Area  is 
responsible  for  management  of  BLM- 
administered  lands  and  minerals  on 
approximately  686.000  acres  of  Daggett 
and  Duchesne  Counties  and  that  portion 
of  Uintah  County  west  of  the  Green 
River.  These  counties  are  located  in 
northeastern  Utah. 

The  RMP  will  coordinate  management 
of  federal  lands  administered  by  the 
Bureau  within  the  resource  area  with  the 
management  of  the  State  of  Utah;  the 
Ute  Indian  Tribe:  adjoining  Bureau 
districts  and  resource  areas;  other 
federal  agencies:  and  county  and  private 
entities.  It  will  also  coordinate 
management  of  the  federal  sub-surface 
mineral  estate  with  the  private  or  other 
non-federal  surface  owners. 

Issues,  problems,  and  concerns  arising 
from  the  scoping  process  completed 
during  the  winter  of  1986-69,  identified 
the  following  broad  categories: 

1.  Balancing  the  demand  for 
consumptive  and  nonconsumptive  uses 
of  vegetation,  soil,  and  watershed 
resources.  Protecting  basic  resources 
while  allowing,  to  the  extent  possible, 
uses  that  affect  these  resources. 

2.  Special  management  areas. 

3.  Availability  and  accessibility  of 
resources  for  development  and  use. 

Special  management  needs  have  been 
tentatively  identified  by  Bureau 
personnel  and  members  of  the  public 
for  Browns  Park.  Pariette  wetlands. 
My  ton  Bench  watershed.  Red  Mountain 
(2),  Castle  Cove.  Leara  Canyon,  the 


Middle  and  Lower  Green  River,  the 
Uintah  Mountain  South  Footslopes  and 
Nine  Mile  Canyon.  Therefore,  the 
possibility  of  proposing  Areas  of  Critical 
Environmental  Concern  (ACECs)  for 
these  lands  are  being  studied.  In 
addition,  two  ACECs  currently 
designated  by  the  1981  Browns  Park 
management  framework  plan  IMFP), 
namely  the  Green  River  Scenic  Corridor 
ACEC  and  the  Red  Creek  Watershed 
ACEC,  will  be  reassessed  for  continued 
designation. 

The  upper  stretch  of  the  Green  River 
(from  Little  Hole  to  the  Colorado  border) 
has  been  recommended  by  the  Green 
and  Yampa  Rivers  Wild  and  Scenic 
River  Study  EIS  (released  in  November 
1983),  for  inclusion  in  the  Wild  and 
Scenic  River  System.  This 
recommendation  will  be  brought 
forward  in  the  plan.  In  addition,  all 
other  waters  within  the  resource  area 
will  be  evaluated  for  Wild  and  Scenic 
River  values. 

Following  scoping  activities,  the 
above  issues  were  clarified  and 
planning  criteria  were  developed  to 
guide  the  planning  process.  This 
document  was  mailed  to  interested 
parties  and  government  officials  in  fall 

1989  for  comment.  The  issues  and 
criteria  were  further  refined  in  Spring 

1990  and  incoporated  into  the 
Management  Situation  Anaylsis  (MSA). 
Copies  of  the  Diamond  Mountain  RMP 
planning  issues  and  criteria  may  be 
obtained  from  the  team  leader  Copies  of 
the  Management  Situation  Analysis  may 
be  viewed  at  the  Vernal  Disbnct  Office 
or  the  Utah  State  Office  of  the  Bureau  of 
Land  Management 

Five  alternatives  were  developed  by 
the  interdisciplinary  team  and  will  be 
analyxed  in  the  draft  RMP.  The 
objectives  of  the  individual  alternatives 
are: 
Alternative  A  To  continue  present 

management; 
Alternative  B:  To  enhance  ecological 

systems  and  cultural  values  and 

compatible  recreational 

opportunities; 
Alternative  C:  To  manage  ecological 

systems  for  forage  production  for 

livestock; 
Alternative  D:  To  enhance  opportunities 

for  mineral  exploration  and 

development;  and 
Alternative  E;  To  maintain  or  improve 

natural  resources  while  managing  a 

combination  of  varied  uses  and 

considering  their  effects  on 

environmental  interrelationships. 
Formal  public  participation  will  be 
requested  for  review  of  the  draft  RMP/ 
EIS  (Fall  1991]  and  proposed  RMP/Finai 
EIS  (1992).  Notice  of  availability  of  these 


documents  will  be  published  at  the 

appropriate  times. 

FOR  FURTHER  INFORMATION  CONTACT: 

Penelope  Smalley,  Team  Leader,  Bureau 
of  Land  Management,  Vernal  District 
Office,  170  South  500  East,  Vernal.  UT 
84078.  Phone:  (801)  789-1362. 

Dated:  |anuary  2, 1991. 
Gary  R.  HuDter. 

Acting  District  Manager 

[FR  D'x;.  91-567  Filed  1-9-91;  8:45  am| 

eiLLINa  COOC  4310-OO-il 


(WY-940-01-4730-12J 

Filing  of  Plats  of  Survey,  Vl^oming 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Filing  of  plats  of  survey. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  were 
officially  filed  in  the  Wyoming  State 
Office,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  effective  10  a.m., 
January  2, 1991. 

SLxth  Principal  McriJ'in 

T.  46  N.,  R.  78  W. 

The  pibt.  representing  the  dependent 
resurvey  of  a  portion  of  thp  south  bouniljry. 
the  west  boundary  and  a  portion  of  the 
subdivtsioflai  lines,  T.  46  N..  R.  78  W..  Sixth 
Principal  Meridian.  Wyoming,  Group  No.  505, 
was  accepted  Deccnber  4, 1990. 
T.  47  N.,  R.  78  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south  boundary, 
the  west  boundary,  and  portions  of  the  north 
boundary  and  subdi  visional  hnes.  T.  47  N„  R. 
78  W..  Sixth  Principal  Meridian,  Wyoming. 
Group  No.  505.  was  accepted  December  4, 
1990. 
T.  48  N.,  R.  78  W. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Twelfth  Standard 
Parallel  North,  through  Range  78  West  the 
west  boundary  and  a  portion  of  the 
subdivisional  lines,  T.  48  N.,  R.  78  W.,  Sixth 
Principal  Meridian,  Wyoming,  Group  No.  505, 
was  accepted  December  4. 1990. 
T.  27N.,  R.  118W, 

The  plat  representing  the  dependent 
resurvey  of  portions  of  Tracts  86  and  71.  a 
portion  of  the  subdivisional  lines,  and  the 
survey  of  Tract  75,  T.  27  N.,  R.  118  W..  SUth 
Principal  Vferid.an.  Wyoming.  Group  No.  512. 
was  accepted  December  4, 1990. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this  Bureau. 
T.  46  N.,  R.  78  W. 

llie  plat  showing  a  subdivision  of  certain 
sections,  T.  46  N.,  R.  78  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  Deceinber 
4,1990. 
T.  47  N.,  R.  78  W. 

The  plat  showing  a  subdivision  of  certain 
sections,  T.  47  N.,  R.  78  W.,  Sixth  Principal 
Meridian.  Wyoming,  was  accepted  December 
4.1990. 
T.  48  N.,  R.  78  W. 
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The  plat  showing  a  subdivision  of  certain 
sections,  T.  48  N.,  R.  78  W.,  Sixth  Principal 
Meridian,  Wyoming,  was  accepted  December 
4, 1990.  These  supplemental  plats  were 
prepared  to  meet  certain  administrative 
needs  of  this  Bureau. 

ADDRESSES:  All  inquiries  concerning 
these  lands  should  be  sent  to  the 
Wyoming  State  Office,  Bureau  of  Land 
Management.  P.O.  Box  1828,  2515 
Warren  Avenue,  Cheyenne,  Wyoming 
82003. 

Dated.  January  2, 1991. 
John  P.  Lm, 

Chief,  Branch  of  Cadastral  Survey. 
(FR  Doc.  91-563  Filed  1-9-91;  8:45  am] 

BIUJNO  CODE  4310-22-M 


Bureau  of  Reclamation 

Quarterly  Status  Tabulatiop  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation, 

Interior. 

action;  Notice. 

summary:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  March  1991.  This  notice  is  one 
of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  water  service 
and  repayment.  The  Bureau  of 
Reclamation  announcements  of 
individual  repayment  and  water  service 
contract  actions  will  be  published  in  the 
Federal  Register  and  in  newspapers  of 
general  circulation  in  the  areas 
determined  by  the  Bureau  of 
Reclamation  to  be  affected  by  the 
proposed  action.  Armouncements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  The  public 
participation  requirements  do  not  apply 
to  proposed  contracts  for  the  sale  of 
surplus  of  interim  irrigation  water  for  a 
term  of  1  year  or  less.  The  Secretary  of 
the  Interior  or  the  district  may  invite  the 
public  to  observe  and  contract 
proceedings.  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  in  complying  with  the 
National  Environmental  Policy  Act  if  the 
Bureau  determines  that  the  contract 
action  may  or  will  have  "significant" 
environmental  effects. 
ADDRESSES:  The  identity  of  the 
approving  officer,  and  other  information 
pertaining  to  a  specific  contract 
proposal,  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 


for  each  region  in  the  supplementary 

information. 

FOR  FURTHER  INFORMATION  CONTACT 

Dick  L  Porter,  Chief,  Contracts  & 
Repayment  Division,  Bureau  of 
Reclamation,  1849  C  St.  NW., 
Washington,  DC  20240;  telephone  (202) 
208-3014,  (FTS)  288-3014, 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273),  and 
to  S  426.20  of  the  rules  and  regulations 
published  in  the  Federal  Register  dated 
December  6, 1983.  Vol.  48,  page  54785, 
the  Bureau  of  Reclamation  will  publish 
notice  of  proposed  or  amendatory 
repayment  contract  actions  or  any 
contract  for  the  delivery  of  water  for 
irrigation  or  other  uses  in  newspapers  of 
general  circulation  in  the  rffected  area 
at  least  60  days  prior  to  contract 
execution  and.  Pursuant  to  the  "Final 
Revised  Public  Participation 
Procedures"  for  water  service  and 
repayment  contract  negotiations, 
published  in  the  Federal  Register  dated 
February  22, 1982.  Vol.  47,  page  7763,  a 
tabulation  is  provided  below  of  all 
proposed  contractual  actions  in  each  of 
the  five  Reclamation  regions.  Each 
proposed  action  listed  is,  or  is  expected 
to  be,  in  some  stage  of  the  contract 
negotiation  process  during  January, 
Februar>',  or  March  of  1991.  When 
contract  negotiations  are  completed,  and 
prior  to  execution,  each  proposed 
contract  form  must  be  approved  by  the 
Secretary,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions 
Indi\'idual  notices  of  intent  to  negotiate, 
and  other  appropriate  armoimcements. 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  interest.  When  this  is  the  case, 
the  date  of  publication  is  given. 
Acronym  Definitions  Used  Herein: 
(FR)    Federal  Register 
(ID)    L-rigation  District 
(IDD)    Irrigation  and  Drainage 

District 
(M&I)    Municipal  and  Industrial 
(D&MC)    Drainage  and  Minor 

Construction 
(R&B)    Rehabilitation  and  Betterment 
(0*M)    Operation  and  Maintenance 
(CAP)    Central  Arizona  Project 
(CUP)    Central  Utah  Project 
(CVP)    Central  Valley  Project 
(P-SMBP)    Pick-Sloan  Missouri  Basin 


Program 
(CRSP)    Colorado  River  Storage 

Project 
(SRPA)    Small  Reclamation  Projects 

Act 
(BCP)    Boulder  Canyon  Project 

Pacific  Northwest  Region 

Bureau  of  Reclamation.  550  West  Fort 
Street.  Box  043,  Boise,  ID  83724-0043. 
telephone  (202)  334-1547. 

1.  Cascade  Reservior  Water  Users, 
Boise  Project  Idaho:  RepajTnent 
contracts  for  irrigation  and  municipal 
and  industrial  water,  19.201  acre-feet  of 
stored  water  in  Cascade  Reservoir. 

2.  Individual  Irrigators.  M&I.  and 
Miscellaneous  Water  Users,  Pacific 
Northwest  Region.  Idaho,  Montana. 
Oregon,  and  Washington:  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water  for  irrigation  or 
M&I  use  to  provide  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

3.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum  for  terms  up 
to  40  years. 

4.  Willamette  Basin  Water  Users. 
Willamette  Basin  Project  Oregon: 
Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  per  annum  for  terms  up  to  40 
years. 

5.  Irrigation  Districts  and  Similar 
Water  User  Entities:  Amendatory 
repayment  and  water  service  contracts: 
purposes  in  the  conform  to  the 
Reclamation  Reform  Act  of  1982  (Pub.  L 
97-293). 

6.  Forty-four  Palisades  Reservoir 
Shareholders,  Minidoka  Project  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

7.  City  of  Cle  Elum,  Yakima  Project 
Washington:  Amendatory  of 
replacement  M&l  water  ser\ice  contract; 
2.200  acre-feet  (1.350  gallons  per  minute) 
annually  for  a  term  of  up  to  40  years. 

8.  Three  Irrigation  Districts,  Flathead 
Indian  Irrigation  Project:  Repa>Tnent  of 
costs  associated  with  rehabilitation  of 
irrigation  facilities. 

9.  Baker  Valley  Irrigation  District 
Baker  Project  Oregon:  Irrigation  water 
service  contract  on  a  surplus 
interruptible  basis  to  serve  up  to  13,000 
acres;  sale  of  excess  capacity  in  Mason 
Reservoir  (Phillips  Lake)  for  a  term  of  up 
to  40  years. 

10.  Crooked  River  Project  Oregon: 
Irrigation  repayTnent  or  water  service 
contracts  with  several  individuals  and 
with  North  Unit  Irrigation  District  for  a 
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total  of  up  to  25.000  acre-feet  of  storage 
space  in  Prineville  Reservoir  (Arthur  R. 
Bowman  Dam). 

11.  Miniduka-Palisades  Project: 
Repayment  contract  with  Palisades 
Water  Users  Inc  for  additional  500 
acre-feet  of  storage  space  in  Palisades 
Reservoir. 

IZ  Willow  Creek  Project,  Oregon: 
Repayment  or  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

13.  Four  Project  Spaceholders. 
Minidoka-PaJisades  Project  Idaho- 
Wyoming:  Contract  amendments  to 
provide  for  rental  of  water  to  other 
parties. 

14.  Bridgeport  Irrigation  District,  Chief 
Joseph  Dam  Project,  Washington: 
Warren  Act  contract  for  the  use  of  an 
irrigation  outlet  in  Chief  {oseph  Dam. 

15.  Hermiston  Irrigation  District. 
Umatilla  Project,  Oregon:  Repayment 
contract  for  reimbursable  cost  for 
Safety-of-Dams  repairs  to  Cold  Springs 
Dam. 

16.  Ochoco  Irrigation  District  and 
Various  Individual  Spaceholders, 
Crooked  River  Project,  Oregon: 
Repayment  contract  for  reimbursable 
cost  for  Safety-of-Dams  repairs  to 
Arthur  R.  Bowman  Dam  and  Ochoco 
Dam. 

17.  The  Dalles  Irrigation  District, 
Oregon:  SRPA  loan  repayment  contract; 
$2,000,000  proposed  loan  obligation. 

18.  Oroville-Tondsket  Irrigation 
District,  Chief  Joseph  Dam  Project 
Washington:  SRPA  loan  repayment 
contract  $861,500  proposed  loan 
obligation. 

19.  State  of  Idaho.  Payette  Division, 
Boise  Project  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  up  to  380,000  acre- 
feet  of  uncontracted  space  in  Cascade 
and  Deadwood  Reservoirs. 

20.  Sidney  Irrigation  Cooperative. 
Willamette  Basin  Project  Oregon: 
Irrigation  water  service  for  up  to  2.000 
acre-feet  $1.50  per  acre-foot  for  a  term 
of  up  to  40  years. 

Mid-Pacific  Regiaa 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  (916)  978-5030. 

1.  Tuolumne  Regional  Water  District, 
CVP,  California:  Water  service  contract, 
up  to  9,000  acre-feet  from  New  Melones 
Reservoir. 

2.  Calaveras  County  Water  District 
CVP.  California:  Water  service  contract 
up  to  2,000  acre-feet  from  .New  Melones 
Reservoir  FR  notice  published  February 
5, 1982,  Vol.  47.  page  5473. 

3.  Individual  irrigators.  M&l  and 
miscellaneous  water  users.  Mid-Pacific 


Region,  California.  Oregon,  and  Nevada; 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigatioa  M4I  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year,  long-term  contracts  for  similar 
service  for  up  to  1,000  acre- feet 
annually.  Note:  Copies  of  the  standard 
form  of  temporary  water  service 
contract  for  the  various  types  of  service 
are  available,  upon  written  request,  from 
the  Regional  Director  at  the  address 
shown  above, 

4.  Friant  Unit  Contractors.  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
numerous  contractors  on  the  Friant-Kem 
and  .Madera  Canals,  or  who  divert  from 
Millerton  Reservoir  whose  contracts 
expire  1990-1997  with  two  contracts 
expiring  later.  Water  quantities  in 
existing  contracts  range  from  1.200  to 
175,440  acre-feet. 

5.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

6.  State  of  California.  CVP.  California: 
Contracts(s)  for  (1)  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP,  as 
contemplated  in  the  Coordinated 
Operation  Agreement 

7.  Madera  ID.  Madera  Canal  CVP, 
California:  Warren  Act  contract  to 
convey  and/or  store  nonproject  water 
through  project  facilities. 

8.  County  of  Tulare,  CVP,  California: 
Amendatory  water  service  contract  to 
provide  an  additional  1,908  acre-feet 
and  reallocate  400  acre-feet  of  water 
from  the  Ducor  ID  for  a  total  increase  of 
2,308  acre-feet 

9.  Shasta  Dam  Area  Public  Utilities 
District  CVP,  California:  Renewal/ 
increase  of  M&l  water  supply  contract. 
Less  than  6.000  acre-feet. 

10.  U.S.  Fish  and  Wildlife  Service. 
CVP.  Cahfomia:  Long-term  contract  for 
water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 

11.  North  Kern  Water  Storage  District, 
Buena  Vista  Water  Storage  District 
Tulare  Lake  Basin  Water  Storage 
District  and  Hacienda  Water  District 
Kem  River  Project,  California: 
Amendatory  contract  to  provide  storage 
space  for  M&I  water. 

12.  Contra  Costa  Water  District  CVP, 
California:  Amendatory  water  service 
contract  to  add  an  additional  point  of 
delivery  to  accommodate  the  District's 


proposed  Los  Vaqueros  project 
Amendment  will  also  conform  contract 
to  current  water  rate-setting  policies, 

13.  San  Juan  Suburban  Water  District. 
CVP.  California:  Amend  Contract  No. 
14_oe-0200-152A  to  provide  for  the 
current  CVP  water  rates  to  conform  the 
contract  with  the  provisions  of  Sections 
105  and  106  of  Pub.  L  99-546. 

14.  Centerville  Community  Services 
District.  CVP,  California:  Water  service 
contract  for  up  to  800  acre-feet  of  M&! 
water  annually. 

15.  Shasta  County  Water  Agency, 
CVP,  California:  Amendatory  water 
service  contract  to  provide  for  reduction 
in  annual  entitlement  of  800  acre-feet 

16.  Central  Valley  Project.  California: 
Amendatory  contracts  to  include  the 
provision  of  the  Act  of  July  2, 1956  (70 
Stat  483)  and/or  the  Act  of  June  21, 1963 
(77  Stat.  68)  in  existing  water  service 
contracts. 

17.  California  Department  of 
Corrections.  CVP,  California;  Water 
service  for  up  to  1,000  acre-feet  of  water 
annually  to  serve  the  Sierra 
Conservation  Center  (a  State  prison) 
near  Jamestown,  California. 

la  Redwood  Valley  Water  District 
SRPA,  California:  Amendatory  loan 
repayment  contract. 

19.  Placer  County  Water  Agency, 
CVP,  California:  Amend  Contract  No. 
14_06-200-5082A  to  provide  for  the 
current  CVP  water  rates. 

20.  Broadview  Water  District  CVP, 
California:  Amend  Contract  No.  14-08- 
200-8092  to  provide  for  change  in  point 
of  diversion,  right  to  construct  new 
turnout  on  the  San  Luis  Canal,  and 
contract  renewal. 

21.  Sutter  Butte  Mutual  Water 
Company,  CVP.  California:  Water 
service  contract  for  a  long-term 
supplemental  water  supply.  Contract 
will  assure  Company's  water  users  an 
alternate  water  supply  during  periods  of 
deficiency  in  their  appropriative  water 
rights.  Annual  water  quantity  not 
determined  at  this  time. 

22.  Paramount  Citrus  Association, 
CVP.  California;  Contract  to  convey 
nonproject  wafer  through  Federal 
facilities  with  exemption  of  RRA  under 
426.ia  Up  to  4,000  acre-feet  of  water  to 
be  transferred  through  Friant-Kem 
Canal  for  delivery  to  Southern  San 
Joaquin  Municipal  District. 

23.  Butte  Slough  Irrigation  Company, 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  Company's 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
lime. 
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24.  Lindsay-Strathmore  ID.  Friant- 
Kem  Canal.  CVP,  California:  Warren 
Act  contract  to  convey  and/ or  store 
nonproject  water  through  project 
facilities. 

25.  Madera  ID,  Hidden  Unit.  CVP. 
California:  Renewal  of  existing  water 
service  contract  for  24.000  acre-feet  of 
VN-ater  which  expires  February  29, 1992. 

26.  Chowchilla  WD,  Buchanan  Unit 
CVT.  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  28, 
1991, 

27.  Truckee  Carson  Irrigation  District 
Newlands  Project  Nevada:  Warren  Act 
contract  to  convey  and/or  store 
nonproject  water  in  Project  facilities, 

28.  Truckee  Carson  Irrigation  District 
Newlands  Project  Nevada:  Contract  for 
repayment  of  construction  costs  of 
Newlands  Project 

29.  Santa  Barbara  County  Water  ' 
Agency,  Cachuma  Project  California: 
Repayment  contract  for  reimbursement 
of  funds  expended  under  the  Emergency 
Fund  Act  for  continuation  of  water 
service. 

30.  San  Luis  Water  District  CVP. 
California:  Amendatory  water  service 
contract  to  provide  that  the  District  pay 
full  operation  and  maintenance  (O&M) 
rate  for  all  deliveries  resulting  from  the 
Azhderian  Pumping  Plant  enlargement 
and  the  cost  of  service  rate  for  such 
deliveries  beginning  in  1996  and  each 
year  thereafter. 

31.  United  Water  Conservation 
District  SRPA  California;  Amendatory 
lean  repayment  contract. 

32.  Carmichael  Irrigation  District, 
CVT,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  District's 

u  ater  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box  427 
(Nevada  Highway  and  Park  Street). 
Boulder  City,  Nevada  89005,  telephone 
(702)  293-8536. 

1.  Agricultural  and  municipal  and 
industrial  (M&I)  water  users,  CAP, 
Arizona:  Water  service  subcontracts — a 
certain  percent  of  available  supply  for 
irrigation  entities  and  up  to  640.000  acre- 
feet  per  year  for  M&I  use. 

2.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  2a200  acre- 
feet  per  year  of  municipal  effluent  to  the 
City  of  Tucson.  Arizona. 

3.  Contracts  with  five  agricultural 
entities  located  near  the  Colorado  River, 
Boulder  Canyon  Project  (BCP),  Arizona: 


WatCT  service  contracts  for  up  to  1.920 
acre-feet  per  year  total 

4.  Gila  River  Indian  Community.  CAP. 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173.100  acre-feet  per 
year. 

5.  Irrigation  Districts  and  similar 
water  user  entities:  Amendatory 
repayment  and  water  service  contracts; 
purpose  is  to  conform  to  the 
Reclamation  Reform  Act  of  1982  (Public 
Law  97-293). 

6.  Indi£in  and  non-Indian  agricultural 
and  M&I  water  users,  CAP.  Arizona: 
Contracts  for  repayment  of  Federal 
expenditures  for  construction  of 
distribution  systems. 

7.  State  of  Arizona.  BCP.  Arizona: 
Contract  for  an  undetermined  amount  of 
Colorado  River  water  for  M&I  use  and 
for  agricultural  use  and  related  purposes 
on  state-owned  land. 

8.  Imperial  Irrigation  District  and/or 
the  Coachella  Valley  Water  District 
California:  Contract  providing  for 
exchange  of  up  to  10,000  acre-feet  of 
water  per  year  from  a  well  field  to  be 
constructed  adjacent  to  the  All- 
American  Canal  (AAQ  for  an 
equivalent  quantity  and  quality  of 
Colorado  River  water  and  for  O&M  of 
the  well  field.  Lower  Colorado  Water 
Supply  Project  California. 

9.  Lower  Colorado  Water  Supply 
Project  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
AAC  from  a  well  field  to  be  constructed 
adjacent  to  the  canal. 

10.  Hutchison  present  perfected  rights 
contract  amendment  to  reflect  the 
transfer  of  part  of  the  right  to 
Winterhaven,  California,  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP. 

11.  Winterhaven  present  perfected 
rights  contract  for  a  portion  of 
Hutchison  Present  Perfected  Rights 
transferred  to  Winterhaven,  Supreme 
Court  Decree  in  Arizona  v.  California 
end  BCP. 

12.  County  of  San  Bernardino,  Small 
Reclamabon  Projects  Act  (SRPA), 
California:  Repayment  contract  for  a 
$29.6  million  loan. 

13.  Tohono  O'odham  Nation,  SRPA. 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District 

14.  Sturges  Trust  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP.  Arizona:  Contract  for  dehvery  of 
8,500  acre-feet  of  Colorado  River  water 
per  year  for  agricultural  use  as 
recommended  by  the  State  of  Arizona 


and  to  recognize  a  780  acre-feet  present 
perfected  ri^ght  to  the  use  of  Colorado 
River  water. 

15.  Fort  Mohave  Indian  Reservation, 
Supreme  Court  Decree  in  Arizona  v. 
California  and  BCP,  Arizona:  Contract 
for  dehvery  of  Colorado  River  water  for 
its  Federal  estabbshment  present 
perfected  ri^t  totaling  122,648  acre-feet 
of  diversions  annually. 

16.  Colorado  River  Commission  of 
Nevada.  BCP.  Nevada:  A  surplus  water 
contract  which  would  allow  them  to 
utilize  Colorado  River  water  for  M&I 
purposes  when  available. 

17.  BCP  Arizona:  Contracts  for 
additional  allocations  of  Colorado  River 
water  to  cities  located  along  the 
Colorado  River  in  Arizona  for  up  to 
15,076  acre-feet  per  year  as 
recommended  by  the  Arizona 
Department  of  Water  Resources. 

18.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area. 
Supreme  Court  decree  in  Anzona  v. 
California  and  BCP  in  Arizona  and 
Nevada;  Memorandum  of  Understanding 
for  delivery  of  Colorado  River  water  for 
its  Federal  establishment  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  Federal 
establishment  perfected  right  pursuant 
to  Executive  Order  No.  5125  (April  25. 
1930). 

19.  Eastern  Municipal  Water  District, 
SRPA,  California:  Repaj-ment  contract 
for  a  $31  million  loan. 

20.  City  of  Yuma,  Gila  Project 
Arizona:  Amendment  of  current 
Contract  No.  4-07-SO-W0055  to  add  an 
additional  point  of  diversion,  and  to 
provide  for  water  treatment  by  the 
Yuma  Desalting  Plant 

Upper  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box 
11568,  (125  South  State  Street),  Salt  Lake 
City,  Utah  84147.  telephone  (801)  524- 
5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Utah. 
Wyoming,  Colorado,  and  new  Mexico; 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1.000  acre- 
feet  of  water  annually. 

[a]  The  Benevolent  and  protective 
order  of  the  Elks,  Lodge  No.  1747, 
Farmingtoa  New  Mexico:  Navajo 
Reservoir  water  service  contract  20 
acre-feet  per  year  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

2.  Southern  Ule  Indian  Tnbe,  Animas- 
La  Plata  Project  Colorado:  Repayment 
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contract  for  26,500  acre-feet  per  year  for 
M*I  use  and  2.600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost 
sharing  agreement  and  water  rights 
settlement  agreement  in  principle. 

3.  Ute  Mountain  Ute  Tribe.  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M4I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost-sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  7,600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District. 
Animas-La  Plata  Project,  New  Mexico: 
Repayment  contract  for  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Uintah  Water  Conservancy  District, 
Jensen  Unit.  Central  Utah  Project,  Utah: 
Amendatory  repayment  contract  to 
reduce  municipal  and  industrial  wafer 
supply  and  corresponding  repayment 
obligation. 

7.  Vermejo  Conservancy  District. 
Vermejo  Project,  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  $2  million,  pursuant 
to  Public  Law  96-550. 

8.  Conejos  Water  Conservancy 
District,  San  Luis  Valley  Project, 
Colorado:  Amendatory  contract  to  place 
OM&R  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water. 

9.  Weber  Basin  Water  Conservancy 
District,  Weber  Basin  Project,  Utah: 
Repayment  Contract  for  Rehabilitation 
and  Betterment  work  of  selected  project 
facilities. 

10.  Tri-County  Water  Conservancy 
District,  Dalles  Creek  Project,  Colorado; 
Uncompahgre  Valley  Water  Users 
Association,  Uncompahgre  Project, 
Colorado:  Agreement  for  an  exchange  of 
water  between  projects. 

Great  Plains  Region 

Bureau  of  Reclamation,  P.O.  Box 
30900,  Federal  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900, 
telephone  (406)  657-6413. 

1.  Individual  irrigators.  Municipal  and 
Industrial  (M&I),  and  miscellaneous 
water  users.  Great  Plains  Region: 
Montana,  Wyoming,  North  Dakota, 
South  Dakota,  Colorado,  Kansas, 
Nebraska,  Oklahoma,  and  Texas: 
Temporary  (interim)  water  service 
contract  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 


10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

2.  Fort  Shaw  Irrigation  District,  Sun 
River  Project,  Montana;  R&B  loan 
repayment  contract;  up  to  $1.5  million. 

3.  Owl  Creek  Irrigation  District,  Owl 
Creek  Unit,  P-SMBP,  Wyoming: 
Amendatory  water  service  contract  to 
reflect  reduced  water  supply  benefits 
being  received  from  Anchor  Reservoir. 

4.  Green  Mountain  Reservoir. 
Colorado-Big  Thompson  Project. 
Colorado:  Water  service  contracts; 
contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

5.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contracts;  proposed  second 
round  contract  negotiations  for  sale  of 
agricultural,  municipal,  domestic  and 
industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

6.  Cedar  Bluff  Irrigation  District  No.  6, 
Cedar  Bluff  Unit,  P-SMBP,  Kansas: 
Repayment  contract;  pending  passage  of 
Congressional  legislation,  terminate  the 
Cedar  Bluff  Irrigation  D' jtrict's  contract. 
The  use  of  the  District's  portion  of  the 
reservoir  storage  capacity  will  be  sold  to 
the  State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

7.  Frenchman  Valley  Irrigation 
District,  Frenchman  Unit,  P-SMBP. 
Nebraska:  Pending  passage  of 
congressional  legislation,  renegotiate 
District's  existing  contract  to  reduce 
payments  based  on  payment  ability  and 
reduced  water  supply. 

8.  Garrison  Diversion  Unit.  P-SMBP, 
North  Dakota:  Repayment  contract; 
Renegotiation  of  the  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

9.  Com  Creek  Irrigation  District, 
Glendo  Unit,  P-SMBP,  Wyoming: 
Repayment  contract  for  10.350  acre-feet 
of  supplemental  irrigation  water  from 
Glendo  Reservoir. 

10.  Glen  Elder  Unit,  P-SMBP,  Kansas: 
Negotiations  for  long-term  contracts  for 
agricultural  water  service  from 
Waconda  Lake. 

11.  Foss  Reservoir  Master 
Conservancy  District,  Washita  Basin 
Project,  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work. 

12.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur,  Oklahoma, 


pipeline  and  pumping  plant  (if 
constructed). 

13.  Board  of  Water  Commissioners  of 
the  City  and  County  of  Denver,  the 
Colorado  River  Water  Conservation 
District,  and  the  Northern  Colorado 
Water  Conservancy  District,  Colorado- 
Big  Thompson  Project,  Colorado: 
Operating  agreement  for  substitution  of 
water  in  the  proposed  Muddy  Creek 
Reservoir  for  Green  Mountain  Reservoir 
water. 

14.  Sargent  Irrigation  District,  Middle 
Loup  Division,  P-SMBP,  Nebraska:  R&B 
loan  repayment  contract  not  to  exceed 
$2,435,000. 

15.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

16.  Heart  River  Unit,  Dickinson 
Subunit,  P-SMBP,  North  Dakota: 
Renegotiate  Water  Service  Contract  No. 
I79r-1412  with  the  City  of  Dickinson. 
Existing  contract  expired  September  24, 
1989. 

17.  Malta  Irrigation  District,  Malta 
Division,  Milk  River  Project,  Montana: 
R&B  contract  for  repayment  of 
$5,600,000  loan. 

18.  Midvale  Irrigation  District, 
Riverton  Unit.  P-SMBP.  Wyoming:  Long- 
term  contract  for  water  service  from 
Boysen  Reservoir. 

19.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1.  San 
Angelo  Project.  Texas:  Amendatory 
contract  to  increase  irrigable  acreage 
within  the  project. 

20.  East  Bench  Irrigation  District.  East 
Bench  Unit.  P-SMBP,  deferment  of 
semiannual  payment  of  $21,800  due 
December  31, 1990.  The  deferment  is  due 
to  extremely  low  water  levels  in  Clark 
Canyon  Reservoir. 

21.  Palmetto  Bend  Project,  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  States,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  Board's  remaining  repayment 
obligation  and  interest  and  in  the 
Palmetto  Bend  Project  to  the  Authority. 

22.  City  of  Havre,  Milk  River  Project, 
Montana:  New  long-term  water  service 
contract  for  up  to  2,800  acre-feet 
annually. 

23.  Lakeview  Irrigation  District. 
Shoshone  Project.  Wyoming:  New  long- 
term  water  service  contract  for  up  to 
3,200  acre-feet  of  firm  water  supply 
annually  and  up  to  11,800  acre-feet  of 
interim  water  from  Buffalo  Bill 
Reservoir. 

24.  Hildago  County  Irrigation  District 
No.  6,  Texas:  SRPA  contract  for  a  25- 
year  loan  for  up  to  $5,762,400  to 
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rehabihtate  the  District's  irrigation 
facilities. 

25.  City  of  Rapid  City  and  Rapid 
Valley  Water  Ccwwervancy  District, 
Rapid  Valley  Unit,  P-SMBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  in 
Pactola  Reservoir. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

(1)  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

(2)  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  thjse 
parties  that  have  made  a  timely  vn-itten 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
the  Bureau  of  Reclamation. 

(3)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  information  Act  (80  Stat 
363),  as  amended. 

(4)  Written  comments  on  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  Bureau  of 
Reclamation  officials  at  locations  and 
within  the  time  limits  set  forth  in  the 
advance  public  notices. 

(5)  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate 
authority. 

(6)  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  pubHc  contact  as  they 
become  available  for  review  and 
comments. 

(7)  In  the  event  modifications  are 
made  in  the  form  of  a  proposed  contract, 
the  appropriate  Regional  Director  shall 
determine  whether  repubhcation  of  the 
notice  and/or  extension  of  the  comment 
period  is  necesaary. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The 
significance  of  the  impact(s)  of  the 
modification,  and  (ii)  the  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 

Dated:  ]anuai>  3, 1991. 
Donald  Glaset, 
Assistant  Commissioner. 
[FR  Doc.  91-536  Filed  1-6-01;  8:45  am] 
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Fish  and  WikNife  Service 

AvailablHty  of  a  Draft  Revised 
Recovery  Plan  for  ttie  Furbish 
Lousewort  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  revised 
Recovery  Plan  for  the  Furbish  lousewort. 
The  Service  sohcits  review  and 
comment  from  the  public  on  this  draft 
Plan. 

DATES:  Comments  of  the  draft  Recover}- 
Plan  must  be  received  on  or  before 
March  1, 1991  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  from  the  Newton  Comer  Regional 
Office  or  the  New  England  Field  Office. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  New  England  Field  Office. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  New  England  Field  Office 
for  the  duration  of  the  comment  period 

Newton  Comer  Regional  Office: 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  One 
Gateway  Center,  suite  700,  Newton 
Comer,  MA  02158,  (617)  965-5100. 

New  England  Field  Office:  U.S.  Fish  and 
Wildlife  Service,  22  Bridge  Street, 
Ralph  Pill  Marketplace,  4th  floor. 
Concord,  New  Hampshire  03301-4901 
(603)  22S-1411. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susi  von  Oettingen  at  the  above  New 
England  Field  Office  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downhsting  or 


delisting  them,  and  provide  initial 
estimates  of  times  and  costs  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery'  Plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery- 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  Recovery  Plans. 

The  Furbish  lousewort  [Pedicularis 
furbishiae)  is  found  on  the  St.  Johns 
River  in  Maine  and  New  Brunswick, 
Canada  in  areas  where  the  combination 
of  suitable  soils,  moisture,  and  exposure 
allow  its  growA.  Some  natural 
disturbance,  such  as  ice-scour,  is  needed 
to  prevent  the  growth  of  dense,  woody 
vegetation.  Excessive  disturbance  of  the 
riverbanks.  alteration  of  the  nver's 
hydrology',  and  clearcutting  of  bank 
vegetation  are  some  factors  preventing 
lousewort  population  development.  To 
date,  no  essential  habitat  or  populations 
have  been  permanently  protected. 

Major  recovery-  plan  tasks  include:  (1) 
Protecting  essential  habitat  for  the 
species;  (2)  protecting  the  ripanan 
ecosystem  along  the  St.  Johns  River  (3) 
monitoring  species  distribution  and 
population  trends;  (4)  conducting 
species  ecology  studies;  (5)  developing 
and  implementing  management  plans: 
and  (6)  if  appropriate,  establishing  new 
populations. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Ran. 

Authority:  The  authonty  for  this  action  is 
section  4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  15S3(f). 

Dated:  January  Z  1991. 

Ronald  E.  Lambsrtsoa. 

Regional  Director 

[FR  Doc.  91-569  Filed  1-9-91;  8:4i)  am) 
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National  Park  Sarvtca 

Propo— d  Land  Exchange; 
Chaaaabofo  Canyon/Palo  Comado 
Canyon,  Santa  Monica  Mountains 
National  Racraation  Araa;  Public 
MaalInQ 

tUMMAMY:  The  National  Park  Service, 
Santa  Monica  Mountains  National 
Recreation  Area,  will  hold  a  public 
meeting  January  30, 1991,  to  hear 
comments  on  a  proposal,  set  forth  by  a 
private  development  firm,  to  exchange 
private  properties  for  lands  within  the 
National  Recreation  Area  in  order  to 
facilitate  the  proponent's  access  to  a 
proposed  golf  course  and  residential 
development  on  Jordan  Ranch  in 
Ventura  County,  California.  The 
proposed  access  also  Involves  lands 
within  Los  Angeles  County,  California. 
A  draft  environmental  impact  statement, 
evaluaung  the  proposal,  has  been 
circulated  for  public  review  with 
comments  being  accepted  until  January 
31,1991. 

The  January  30. 1991,  public  meeting 
will  be  held  at  7:00  p.m.,  at  the  following 
location:  Agoura  High  School,  28545 
Driver  Avenue,  Agoura,  California. 

Because  the  public  meeting  will  be 
held  within  one  day  of  the  previously 
announced  deadline  for  receipt  of  public 
comments  on  the  draft  environmental 
statement,  the  deadline  fcr  comments  is 
hereby  extended  to  February  8. 1991. 

Any  questions  on  the  meeting  or  the 
environmental  impact  statement  should 
be  directed  to  the  Superintendent,  Santa 
Monica  Mountains  National  Recreation 
Area,  30401  Agoura  Road,  Suite  100, 
Agoura  Hills,  CA  91301.  telephone 
number  (818)  597-1038. 

Dated:  December  10. 1990. 
L«wi»  Albert, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  91-539  Filed  1-9-91;  8  45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Flnanc*  Docfctt  No.  31814] 

Saginaw  Vallay  Railway  Co.,  Inc.; 
Acquisition  and  Operation  Exemption; 
Tuscola  ft  Saginaw  Bay  Railway  Co^ 
Inc. 

Saginaw  Valley  Railway  Company, 
Inc.  (Saginaw),  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
approximately  10.4  miles  of  rail  line 
owned  by  Tuscola  &  Saginaw  Bay 
Railway  Company,  Inc.  (TSBY).  The  line 
extends  between  former  milepost  4.6,  at 
Harger,  In  Saginaw  County,  MI,  and 


milepost  9.46.  at  Denmark  Jet.,  in 
Tuscola  County,  MI.  The  transaction 
was  expected  to  be  consummated  on 
December  31, 1990. 

Saginaw  indicates  that  this 
transaction  relates  to  three  other 
matters  that  will  be  filed  soon.  Counsel 
for  Saginaw  states  that  John  H.  Marino, 
Eric  D.  Gerst,  and  Mariner  Corporation, 
who  now  control  Saginaw  and  Huron 
and  Eastern  Railway,  Ina  (Huron),  an 
existing  class  III  shortline  rail  carrier, 
will  file  a  petition  to  reopen  the  control 
exemption  previously  granted  in 
Finance  Docket  No.  31196,  thereby 
enabling  them  to  control  Saginaw  and 
Huron  to  cover  the  acquisition  which  is 
the  subject  of  this  filing.  Counsel  also 
states  that  Huron  will  file  an  application 
in  Finance  Docket  No.  31815  for  a 
Modified  Certificate  of  Public 
Convenience  and  Necessity  'o  operate 
over  track  legally  abandoned  and 
acquired  by  the  State  of  Michigan  for 
continued  rail  service.  That  track  is  now 
operated  by  TSBY.  Counsel  further 
states  that  Saginaw  will  file  in  Finance 
Docket  No.  31818  a  class  exemption 
under  49  CFR  1180.2(d)(7)  to  grant 
trackage  rights  to  Huron  to  operate  over 
the  line  to  be  acquired  here. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  John  D. 
Heffner,  Gerst,  Heffner,  Carpenter  and 
Podgorsky,  suite  1107, 1700  K  Street, 
NW..  Washington,  DC  20006;  and  A.T. 
Lippert,  Jr.,  Smith  &  Brooker,  P.C,  3057 
Davenport  Ave.,  Saginaw,  MI  48602. 

Saginaw  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  407.' 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contams  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  January  4, 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
(FR  Doc.  91-582  Filed  1-9-91;  8:45  am] 

MLUMO  COOC  7036-01-M 


'  Saginaw  certiriei  thai  it  ha«  identified  to  the 
appropnate  State  Historic  Preaervation  Officer  all 
•ilea  and  itructures  SO  yean  old  and  older  that  will 
be  transferred  as  a  reaull  of  this  transaction. 


[Finance  Docket  No.  31802] 

Soutti  Kansas  and  Otclahoma  Railroad, 
Inc.;  Acquisition  and  Operation 
Exemption;  The  Atchison,  Topeka  and 
Santa  Fa  Railway  Co. 

South  Kansas  and  Oklahoma 
Railroad,  Inc.  (SKO),  a  noncarrier,  has 
filed  notice  of  exemption;  (1)  To  acquire 
and  operate  four  rail  lines  owned  by  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (Santa  Fe)  in  Kansas  and 
Oklahoma;  and  (2)  tc  acquire  ancillary 
trackage  rights  and  operate  over  two 
connecting  Santa  Fe  lines  in  Kansas. 
The  six  lines  extend  a  total  of 
approximately  286.77  miles. 

The  four  lines  to  be  acquired  are  as 
follows:  (1)  The  Tulsa  Subdivision, 
between  milepost  108-1-2.185  feet,  near 
Ida,  KS,  and  milepost  90  +  1,853  feet,  at 
Tulsa,  OK;  (2)  the  Coffeyvilie 
Subdivision,  between  the  connection 
with  the  Tulsa  Subdivision  at  milepost 
0  +  0  feet,  at  or  near  Cherryvale,  KS,  and 
milepost  18+72  feet,  at  or  near 
Coffeyvilie,  KS:  (3)  that  segment  of  the 
Moline  Subdivision  between  the 
connection  with  the  Tulsa  Subdivision 
at  milepost  127.7,  at  or  near  Chanute, 
KS,  and  milepost  246  +  2,640  feet,  at  or 
near  Winfield,  KS;  and  (4)  that  segment 
of  the  Moline  Subdivision  between 
milepost  248  +  1,296  feet,  near  W.  N. 
Junction,  KS.  and  milepost  266+1,780 
feet,  at  or  ntar  Wellington,  KS. 

The  lines  over  which  SKO  will  acquire 
ancillary  trackage  rights  are:  (1) 
Between  milepost  246+2,640  feet,  at  or 
near  Winfield,  and  milepost  248+1.296 
feet,  near  W.  N.  Junction;  and  (2) 
between  milepost  286  +  1,780  feet,  near 
Wellington,  and  Santa  Fe's  Waynoka 
Subdivision  milepost  238  +  2,331  feet,  at 
Wellington. 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after 
December  27, 1990. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  A.J. 
Wachter,  Wilbert  and  Towner,  P.A.,  P.O. 
Box  V,  506  North  Pine,  Pittsburg,  KS 
66762. 

SKO  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
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petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  January  4, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  |r.. 
Secretary. 
|FR  Doc.  91-583  Filed  1-9-91;  8:45  am) 

BILUNQ  COOC  7O3»-01-« 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances 
Application;  Stanford  Seed  Co. 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  August  7, 1990,  Stanford 
Seed  Company,  340  South  Muddy  Creek 
Road,  Denver,  PA  17517,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Marihuana  (7360)  a  basic 
class  of  controlled  substance  in 
Schedule  I.  This  application  is 
exclusively  for  the  importation  of 
marihuana  seed  which  will  be  rendered 
non-viable  and  used  as  bird  seed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  v«-itten 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
11, 1991. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 


1311.42  (b).  (c).  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C. 
958(a),  21  U.S.C.  823(a),  and  21  CFR 
1311.42  (a),  (b),  (c),  (d),  (e)  and  (f)  are 
satisfied. 

Dated:  December  27, 1990. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  91-496  Filed  1-9-91:  845  am] 

BIIJJNO  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Immigration  Nursing  Relief  Advisory 
Committee;  Establishment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
and  after  consultation  with  the  General 
Ser\'ices  Administration,  the  Secretary 
of  Labor  has  determined  that  the 
establishment  of  the  Immigration 
Nursing  Relief  Advisory  Committee  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  by  Public  Law  101-238, 
Immigration  Nursing  Relief  Act  of  1989. 

The  Committee  will  advise  the 
Secretary  of  Labor  on  the  effectiveness 
of  the  Immigration  Nursing  Relief  Act  of 
1989  (INRA)  and  on  needed  changes  to 
that  legislation.  The  Committee  will  use 
its  expertise  to  assess:  The  impact  of  the 
INRA  on  the  nursing  shortage;  programs 
that  medical  institutions  implement  to 
recruit  and  retain  nurses  who  are  U.S. 
citizens,  or  immigrants  authorized  to 
perform  nursing  services;  the 
formulation  of  State  recruitment  and 
retention  plans  under  the  INRA;  and  the 
advisability  of  extending  the  provisions 
of  INRA  beyond  the  5-year  period 
specified  in  the  Act. 

In  carrying  out  its  duties,  the 
Committee  will: 

1.  Design  and  implement  effective 
evaluation  methodologies  to  measure 
the  impact  of  immigrant  nurse 
employment  on  retention  rates,  wages 
and  working  conditions  of  U.S.  nurses. 

2.  Identify  and  evaluate  innovative 
programs  designed  to  retain  and  attract 
greater  numbers  of  U.S.  citizens  into  the 
nursing  profession. 

3.  Analyze  and  assess  appropriate 


levels  of  continued  immigrant  nurse 
employment  through  evaluation  of 
qualifications  as  well  as  length  of 
continued  employment  in  the  nursing 
profession  once  granted  immigration 
under  INRA. 

The  Committee  will  require  up  to  four 
years  to  carry  out  its  assignment  and 
will  report  its  findings  to  the  Secretary 
of  Labor.  During  the  course  of  the 
Committee's  work,  the  Secretary  of 
Labor  will  consult  with  the  Secretary  of 
Health  and  Human  Services,  reviewing 
the  Committee's  progress  and  soliciting 
ideas  and  insights  on  issues  relevant  to 
retention  and  increased  employment  of 
U.S.  registered  nurses.  The  Secretary  of 
Labor  will  share  the  Committee's 
preliminary  findings  and 
recommendations  with  and  solicit 
advice  from  the  Secretary  of  Health  and 
Human  Services  and  the  Attorney 
General. 

The  Committee  will  convene  two 
times  per  year  The  Office  of  the 
Assistant  Secretary  for  Policy  of  the 
Department  will  provide  the  necessary 
support  for  the  Committee. 

The  Committee  will  include 
representatives  of  Health  and  Human 
Services,  the  Attorney  General, 
hospitals,  labor  organizations 
representing  registered  nurses,  and  other 
pertinent  organizations.  Members  not 
employed  by  the  Federal  Government 
shall  not  be  compensated  but  may  be 
reimbursed  for  travel  expenses, 
subsistence  and  accommodations  as 
allowed  by  current  regulations.  These 
members  shall  not  be  deemed  to  be 
employees  of  the  United  States. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Act  fifteen  (15)  days 
from  the  date  of  this  publication, 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  Immigration 
Nursing  Relief  Advisory  Committee. 
Such  comments  should  be  addressed  to: 
Mr.  Gary  B.  Reed.  Director,  Office  of 
Program  Economics,  US.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
room  S-2114.  Washington.  DC  20210. 
Telephone:  (202)  523-6026 

Signed  at  Washington.  DC  this  14th  day  of 
December,  1990 
Roderick  A  DeAnnent. 
Acting  Secretary'  of  Labor 
[FR  Doc  91-491  Filed  1-9-91;  8:45  am) 
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Employm«nt  and  Training 
Admtniatratlon 

Attaatattona  FNad  by  FaciUtlaa  Ualng 
Nonlmr.iignint  Aliana  Aa  Ragtatarad 
Nuraaa 

AQCNCY:  Employment  and  Training 
Administration,  Labor. 

achon:  Notice. 


aUMMAflV:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  File  with  DOL  for  that  purpose. 

A0f>nf8SCS:  Anyone  Interested  in 
inspecting  or  reviewing  the  employer  s 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Trainins; 
Administration,  Department  of  Labor, 
room  N-W-Se,  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
I^bor.  The  addresses  of  such  offices  are 
found  in  many  local  telephone 


directcrii's,  or  may  be  obtained  by 
writing  to  Iho  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  .\'\V  .  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  attestation  pnxt'ss: 
Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employ ment  Service. 
Telephone:  202-5.3S-0163  (this  is  net  a 
toll-free  number) 


Rei^c 


■■Ji:-J 


complaint  process: 


Chief.  Farm  Labor  Progra.r.s.  Wa.ge  and 
Hour  Divi.sion.  Telephone  2n2-52J-7805 
(this  is  nut  a  toll  free  number). 
SUPPlfMENTARV  INFORMATION:  The 

lmmigrat:iin  and  N'ationali'y  Act 
requir'\s  'hat  a  h"al'.h  care  f.uility 
seeking  to  i.se  norinirr.igrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  d.nelop, 
recruit  and  retain  United  States  (US) 
workers  in  the  nuismg  profession.  The 
law  also  requires  that  these  foreiga 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  I'he  facility  s 
attestation  must  be  on  file  with  DOL 
before  the  Imm!)^ration  and 
,Naturali7.atii)n  Service  will  consider  the 
facility's  Ff-lA  visa  petitions  for 
bnngirii;!  nonimmigrant  registered  nurses 
to  the  United  States.  26  U  S  C. 


n01(a)(15)(H](ii,'a)  and  U82(m 


The 


regulations  implementing  the  nursing 
attestation  pnigram  are  at  20  CYR  part 
655  and  29  Cl-T<  part  504,  55  FK  .50.500 


(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  [on 
Form  ETA  9029  (and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facili'y's  activities  under  that 
at'osta'ion.  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  WdshinRton,  DC,  this  4th  d^y  of 
j.inu.iry,  1991. 
Robert  A.  Sdiaerfl, 

Director.  I 'ni'cd States  Employ  went  Senice. 


Division  of  Foreign  Labor  Ccrtifications  Approved  Attestations  12/24/90  to  12/28/90 

(Total  11] 


CEO-N«m« 

Phono 

Facrtity  name 

State 

Approval 
data 

Mr   Bardall  0'Oonr«l „ 

Ronald  C  Plwlps  _.     

Leooard  Labell*. 

Mr.  Jo^n  J  Uae^an „. 

Ur    Mfrti  Hha^ting ,,,  , 

501-320-1398 

213-936-7000 

213-319-4000 

203  52*  3011 
202-675-5465 

AAaraas  C-ridr^n  s  Mosfxlal,  800  Marshall  Slre««.  Little  Rock, 

Arxanaas  72202. 
B.omrnan  M«Ktcai  Ceoier.  2338  Dclmas  Terrace,  Culver  Oty, 

CaMofia  90232 
Sania  Monica  Hospilal  Mectcal,  1250  16th  Street,  Santa  Monica, 

CaWorrna  90404 

/kfl 

CA 

CA 

CT 
DC 

FL 

FL 

IL 

IL 

NJ 

NY 

12/27/90 
12/?7/90 
12/27/90 
12'?7/90 

3ts  o(  Cot   udn   Hosp.  19tn  &  Mass   Ave,  S  E..  Wasfunglon, 

12/27/90 

Mr  J  Danm  Millar _ 

Mr  Afxlrew  Orange.  J _ 

Ms.  Marlanna  Ar»uio _ 

Ms.  LuCia  LarWM  

Mr  Mar*  D.  P«la 

Mr   HaroM  L  L.gM _ _      .„       .... 

813-863-2411 
813-845-9117 
312-567-2000 
708-679-^161 
201-240-8007 
718-780-1968 

DC  2003 
HCA  Bavonet  P'O.ni,' Hudson  Med    14000  Fivay  Road,  Hudson, 

Ftortda  34667 
HCA  New  Pon  P  chey  Hosp   Med .  205  High  Street,  New  Port 

Rr.-:hev  Florida  34656 
Merry    Hosp    «ix3    Med.    Cu .   Stevenson   Eirwy.   at   Knifl   Dr., 

Otcago.  iL  60:t6 
St<o<>>e  Mea.lows  Nursing  Cn  .  9615  N    Knox  Ave,  Skokie,  IL 

60078 
Comnionir^  Ut-1   ■:.■>!.  94  Highway  37  VVest.  Torn*  Riyar,  NJ 

08755 
The  Long   'siand  Colktge  Hosp..   340  Henry  Street,   BrooWyn, 

NMrVorfc  11201. 

12/27/90 
12/27/90 
12/27/90 
12/28/90 
12.28/90 
12/28/90 

IFR  Doc.  91-490  Filed  l-«-91,  8:45  amj 
MUJNO  COM  4S10-M^ 


Federal  Register  /  Vol.  56.  No,  7  /  Thursday,  January  10,  1991  /  Notices 


1029 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AQENCY:  National  Endowment  for  the 

Arts. 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  a 
request  for  expedited  clearance,  by 
January  11, 1991,  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  January  14, 1991. 


ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503:  (202-395-7316) 
and  Mr.  Larry  Baden,  Grants  Officer, 
National  Endowment  for  the  Arts,  llOO 
Pennsylvania  Avenue,  NW.,  room  204, 
Washington.  DC  20506;  (202-682-5403). 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Larry  Baden,  Grants  Officer, 
National  Endowment  for  the  Arts,  llOO 
Pennsylvania  Avenue,  NW.,  room  204, 
Washington,  DC  20506;  (202-682-5403), 
from  whom  copies  of  the  applicable 
information  are  available. 
SUPPtfMENTARY  INFORMATION:  The 
Endowment  requests  a  review  of  a  new 
collection  of  information.  Thrs  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title  of 
the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 


will  be  required  or  asked  to  report  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  number  of  responses:  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h) 

In  compliance  with  changes  to  the 
Endowment's  enabling  legislation. 
organizational  grantees  of  the  National 
Endowment  for  the  Arls  may  be 
required  to  submit  a  progress  (interim) 
report  before  the  Endowment  may 
release  the  final  portion  of  the  grant 
award  amount.  The  cash  request  form 
(Request  for  Advance  or 
Reimbursement)  has  been  modified  to 
enable  grantees  to  provide  the  progress 
report  information  directly  on  this  form, 
A  copy  of  the  cash  request  form  appears 
below. 

BILUNQ  COOC  7S47-01-M 
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Mail  directly  to:      Grants  Office,  Cash  Request  Sectwn 
National  Endowment  for  the  Arts 
Washington.  DC  2050() 

Request  for  Advance  or  Rdmbursemcnt  (Long  Form »         ^ 


I  Nuionai  Endowtnent  for  the  Arts 


Unol  No 


)     Type  o(  PiyBca  Rcqiicswd 

a  D  Advtnct  b.Q  Fmil 

D  ReiwtiininiKnl  D   PiitiiJ 

"5     Gnmee  Idrnntymg  Na 


4      Ba-ia  ol  Rr<)iKM 


5  Pivmoii  Rrtfjefl  Numtier 


7      PtnoJ  Covered  ^y  iha  Rogues 

moah           'ter  r'"  monb 

From To 


d,y 


i     Nmw  of  GncMK  Orpoujtioa 


Na 


:o(Piyt«  iUdftata  trom  tem  i*i 


SiRM  Number  inJ  Nanx 


Sticet  Number  uxl  Name 


Ciiy 


SiaM 


Zip  Code 


Ciry 


State 


ZipCixle 


4 


a.  Total  inn  oMlayiio  due 

(AiofdaleU 


b.   EsimaMtt  net  ctah  oudayi 
nfffird  for  KlvaiKrt  penod 


c    Tool  nf  iinej  a  and  b 


d    Noo-Endowmeni  stun  of 
unoun  nn  Uor  c 


~     Endowmral  shair  of  amouni  ^jo 
Une  c  ( Une  c  minua  Line  d) 


f     Eadowmeni  payments 
viousty  recetved 


pfevtoi 
tndu» 


g    tnouwment  share  now 

lev^tird  (Line  e  minia  Luie  0 


1 1"    tji  \1I\M1-KS 


AUTHORlZINCt  OFFIOAL^  Ttm  form  muM  be  aifned  by 
an  audJonnr>j  official  "ho  eiAei  signed  die  onffnal  appli- 
noon  or  baa  a  sipMBrre  aotlwnatioti  form  oo  61e;  wbiril 
m  updated  sigoKure  autfaanzauon  fonn  d  necessary 

h      LABOR  A5Sl.TtANCE  PORM    This  fom  mast  be  lub- 
tncned  with  vou?  mitiai  requesr  for  paymeot 

c      PROORESS  RFPOPT    A  progress  rrp"fr  » ill  be  submitted 
oolv  ootx  dunrn  the  grarw  period  Pirase  complete  arm  !  Ic 
(be  fint  fii»«  ibe  aunuiatj  -^  imouoi  requeved  exceeds 
rw«-tliar4s  of  ifie  pant  amoui«     rhe  Repomng  Require- 
men!  documetn  mcluded  in  yiiur  gram  iiard  package, 
contains  g\j!djn'Cr  or  tfie  cnment  'f  this  r^r>on 


itc    PHOGRESS  REPORT  INFORMATION    (Pleasa  !ypei 


DRAFT 


12.T0  »!•  b«l  o<  rny  knoMtadg*  »id  btHtl  *^  data  r«p<x<«d  ibov*  ar*  corxwd  and  all  outlays  twsra  mad*  »t  accoKtenc* 
with  grant  contJtions.  Paynwnt  is  du«  antJ  has  not  b«en  prwvtoosiy  roqu»«e<t 


iijinanire  of  Audx>nui](  Oftci&i  I  S«e  dr fimtioo  atMrw  > 


T;p«l  Nairn 


Typed  Till* 


AmCo<la 


Eu. 


IJ  B)R  WIRE  TRANSFER.  TYPE  THE  POLLOWTNO 

NaaKOfBaok  

City/Stae         . 

ABA# 


Bank  Acccvnl  Nonber 

FOR  FlUTHER  WIRE  TO^  I  If  Applicable  1 

Name  of  Bank 

Oiy/Staie         


Bank  AccoaM  Number  . 


For  AfWKy  I  ae  Only 
GO  Rf viewer 
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Title:  Request  for  Advance  or 
Reimbursement  (Long  Form]. 

Frequency  of  Collection:  Generally 
once  (iuring  a  grant  period. 

Respondents:  Endowment 
organizational  grantees  required  to 
submit  progress  (interim]  reports. 

Use:  Grant  administration  and 
cversight. 

Estimated  Number  of  Respondpnts: 
1400. 

A  verage  Burden  Hours  per  Response: 
1. 

Total  Estimated  Burden:  1400. 
Cycthia  Rand, 

Deputy  Chairman  for  Management 
[FR  Doc.  91-591  Fi'.od  1-9-91;  8.45  airi] 

BILLIMQ  coot  7S37-C1-K 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Cooperative  Agreements  for  Arts 
Education  Dissemination  Strategies 

agency:  iNational  Endowment  for  the 

Arts. 

ACTIOM:  Notification  of  availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  to  support  the  research  and 
design  of  strategies  for  the  pro-active, 
national  dissemination  of  examples  of 
excellent  arts  in  education  projects  and 
programs.  The  product  of  this 
Cooperative  Agreement  will  be  a 
feasibility  study  including-  Criteria  to  be 
used  to  define  excellent  arts  in 
education  projects  and  programs;  review 
&nd  selection  procedures:  evaluation 
procedures;  cost  estimates;  and,  active 
dissemination  strategies.  Those 
interested  in  receiving  the  Solicitation 
package  should  reference  Program 
Solicitation  PS  91-05  in  their  written 
request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for 
the  Solicitation  will  not  be  honored. 
DATES:  Program  Solicitation  PS  91-05  is 
sc:heduled  for  release  approximately 
January  28, 1991  with  proposals  due 
February  28, 1991. 

ADDRESSES:  Requests  for  the 
Solicitation  should  be  addressed  to  the 
National  Endowment  for  the  Arts, 
Contracts  Division,  room  217. 1100 
Pennsylvania  Ave.,  N'VV,,  Washington, 
DC  20506. 

WilliaiQ  I.  Hummel, 

Director  Contracts  end  Procurement 

Dr.'ision. 

[FR  Doc.  91-571  Filed  1-9-91;  8:45  am) 

BiaitlO  COOf  7S37-0t-ll 


Meeting;  Media  ArU  Advisory  Panel 

Pursuant  to  section  10(a](2]  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92^63],  68  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film/Video  Production 
Prescreening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  29-30. 1991  from  9  a.m.-C:30  p.m. 
end  January  31  from  9  a.m.-6  p.m.  in 
room  716  of  the  Nancy  Hanks  Center, 
11 00  Pennsylvania  Avenue  NW., 
Washington.  DC  2050S. 

Tliis  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
fand  recommendation  on  applicatioivs  for 
financial  assistance  'under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
g!ven  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
Decerrber  11. 1990.  as  amended,  these 
sessions  will  be  closed  to  the  public 
pursua.-r.  to  subsections  (c)14],  and  (6] 
end  (9)iB)  of  section  552b  of  title  5. 
United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 

Dated;  January  2,  1991. 

Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations. 
h'jt-or.nl  Endowment  for  the  Arts. 

[FR  Doc.  91-675  Filed  l-S-Bl;  8;45  am] 

B:U.tHQ  coot  75»7-0t-«i 


NUCLEAR  REGULATORY 
COMMISSION 

[Oocltet  NtM.  50-264  and  50-265] 

Commonwealth  Edison  Co^  issuance 
of  Environmental  Assessment  and 
Finding  of  No  Significant  Impact;  Quad 
Cities  Nuclear  Station,  Units  1  and  2 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30  issued  to  Commonwealth 
Fdison  Company  (the  Hcensee),  for 
operation  of  the  Quad  Cities  Nuclear 
Power  Station,  Units  1  and  2,  located  in 
Rock  Island  County,  Illinois. 


Environmeotal  Assessmenl 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
consist  of  a  change  to  the  Operating 
Licenses  to  extend  the  expiration  date  of 
the  Operating  Licenses  to  December  14. 
2012  for  Quad  Cities.  Units  1  and  2.  from 
Febniarv'  15.  2007.  The  proposed  license 
amendment  is  responsive  to  the 
licensee's  apphcation  dated  November 
30. 1989.  The  Commission  s  staff  has 
prepared  an  Environmental  Assessment 
of  the  proposed  actions.  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Date  of  Facihty 
Operating  License  Nos.  DPR-29  and 
DPR-30.  Commonwealth  Edison  Co.; 
Quad  Cities  Nuclear  Power  Station. 
Units  1  and  Z  Docket  Nos.  50-254  and 
50-265".  dated  December  27, 1990. 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  the  expiration 
date  of  the  Operating  Licenses  for  the 
Quad  Cities  Nuclear  Power  Station. 
Units  1  and  2.  This  evaluation 
considered  the  previous  environmental 
studies,  including  the  Final 
Environmental  Statement  (FES),  for  the 
Quad  Cities  Station  dated  September 
1972.  and  more  recent  data  and  NRC 
policy. 

Radio!og:cal  Impacts 

The  staff  concludes  that  the  Exclusion 
Area,  the  Low  Population  Zone  and  the 
nearest  population  center  distances  will 
likely  be  unchanged  from  those 
described  in  the  September  1972  FES. 
Quad  Cities  is  located  in  a  relatively 
low  populated  area.  Current  projections 
of  population  within  the  5-mile.  10-miie 
and  50-mile  radius  of  the  station  are 
lower  than  the  projection  in  the  FES 
dated  September  1972. 1990  population 
projections  for  the  5-mile  radius  were 
6.489  which  is  less  than  the  estimated 
6.227  projection  for  1990  in  the  FES, 
Current  population  estimates  for  the  50- 
mile  radius  in  the  year  2000  are  807.087, 
less  than  that  projected  in  the  FES. 
Furthermore,  the  population  for  the  city 
of  Clinton.  Iowa  (located  approximately 
7  miles  north  of  the  Quad  Cities  Station) 
has  actually  decreased  from  43,419  in 
1370  to  32.828  in  1980.  Additionally,  the 
census  population  estimates  for  Clinton 
estimates  a  population  of  29.630  in  1988 
end  27,930  in  2000. 

The  additional  period  of  plant 
operation  would  not  significantly  affect 
the  probabihty  or  consequences  of  any 
reactor  accident.  Station  radiological 
effluents  to  restricted  areas  during 
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normal  operation  have  been  well  within 
Commission  regulations  regarding  as 
low  as  reasonably  achievable  (ALARAJ 
limits,  and  are  indicative  of  future 
releases.  The  proposed  additional  years 
of  reactor  operation  do  not  increase  the 
annual  public  risk  from  reactor 
operation. 

With  regard  to  normal  plant 
operation,  the  occupational  exposures 
for  the  Quad  Cities  Nuclear  Station  have 
closely  followed  the  national  average 
for  boiling  water  reactors.  The  licensee 
is  striving  for  dose  reductions  in 
accordance  with  ALARA  principles  and 
the  staff  expects  further  reductions  to  be 
achieved  using  advanced  technologies 
and  equipment  that  will  likely  be 
available. 

Accordingly,  annual  radiological 
impacts  on  man,  both  o^site  and  onsite, 
are  not  more  severe  than  previously 
estimated  in  the  FES,  and  our  previous 
cost-beneHt  conclusions  remain  valid. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  to, 
and  waste  &om,  the  Quad  Cities 
Nuclear  Station,  with  respect  to  normal 
conditions  of  transport  and  possible 
accidents  in  transport,  would  be 
bounded  as  set  forth  in  Summary  Table 
S-4  of  10  CFR  51.52.  The  values  in  Table 
S-4  would  continue  to  represent  the 
contribution  of  transportation  to  the 
environmental  costs  associated  with 
plant  operation. 

Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extension  will  not  cause  a 
significant  increase  in  the  impact  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Commission 
In  the  FES. 

Finding  of  No  Significant  Impact 

The  Commission  has  reviewed  the 
proposed  change  to  the  expiration  dates 
of  the  Quad  Cities  Nuclear  Station, 
Units  1  and  2,  Facility  Operating 
Licenses  relative  to  the  requirements  set 
forth  in  10  CFR  part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined  pursuant  to  10  CFR  51.31. 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  The  application  for 
amendment  dated  November  30. 1989. 
(2)  the  Final  Environmental  Statement 
for  the  Quad  Cities  Nuclear  Power 
Station.  Units  1  and  2.  issued  September 


1972.  and  (3)  the  Environmental 
Assessment  dated  December  27, 199a 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
I*ublic  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC.  and  at  the  Dixon 
Public  Library,  221  Hennepin  Avenue. 
Dixon,  Illinois  61021. 

Dated  al  Rockville.  Maryland  this  Z7th  day 
of  December.  1990 

For  the  Nuclear  Regulatory  Commission. 
Richard  |.  Barrett. 

Director.  Project  Directorate  IH~2.  Division  of 
Reactor  Pro/ects  fU/fV/V,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-585  Filed  1-9-91:  ft45  amj 
BiLUNO  cooc  raio-«i-« 


(Docket  NaSO-2191 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Light  Co.;  Envtronmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-16  issued  to  GPU  Nuclear 
Corporation,  et  al.  (the  licensee),  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station,  located  in  Ocean 
County,  New  Jersey. 

Environment  Assessment 

Identification  of  Proposed  Action 

The  amendment  would  revise  the 
Technical  Specifications  (TS)  to 
accommodate  implementation  of  a  21- 
month  operating  cycle  with  a  3-month 
outage  or  a  24-month  plant  refueling 
cycle  for  Technical  Specification 
surveillances  for  certain  systems  and 
equipment.  Since  the  individual 
surveillances  are  affected  by  the 
proposed  change  to  the  refueling  outage 
definition.  Technical  Specification 
Definition  1.12,  Refueling  Outage  is 
revised  to  specify  that  refueling  outage 
tests  or  surveillances  shall  be  performed 
at  least  once  per  24  months. 

The  proposed  amendment  is  in 
accordance  with  GPU  Nuclear 
Corporation's  application  dated  March 
2, 1990  as  supplemented  November  29 
and  December  21, 1990. 

77)e  Need  for  the  Proposed  Action 

The  proposed  changes  to  the 
Technical  Specifications  are  needed  so 
that  surveillance  requirements  for 
certam  systems  and  equipment  be 
extended  to  accommodate  a  21-month 
operating  cycle  with  a  3-month  outage  or 
a  24-month  plant  refueling  cycle. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  each  of  the  proposed 
revisions  to  the  Technical 
Specifications.  The  proposed  revisions 
would  accommodate  implementation  of 
a  21-month  operating  cycle  with  a  3- 
month  outage  or  a  24-month  plant 
refueling  cycle  for  Technical 
Specifications  surveillances  for  certain 
systems  and  equipment.  Since  the 
individual  surveillances  are  affected  b 
the  proposed  change  to  the  refueling 
outage  definition.  Technical 
Specification  Definition  1.12,  Refueling 
Outage  is  revised  to  specify  that 
refueling  outage  tests  or  surveillance 
shall  be  performed  at  least  once  per  24 
months.  Oyster  Creek  is  presently  on  a 
20-month  refueling  cycle. 

Based  on  its  review,  the  Commission 
concludes  that  each  of  the  proposed 
Technical  Specification  changes  are 
acceptable  and,  the  proposed  changes 
do  not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
affluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 

Accordingly,  the  Commission 
concludes  that  these  proposed  actions 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  several  components  in  the  plant 
which  are  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  They 
do  not  affect  nonradiological  plant 
effiuents  and  have  no  other 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  actions,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
(FES)  for  the  Oyster  Creek  Nuclear 
Generating  Station  dated  December 
1974. 
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Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  No  SignificaDt  Impact 

The  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  actions  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  2, 1990,  as 
supplemented  November  29  and 
December  21, 1990,  which  is  available 
for  public  inspection  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC,  20555  and  the  Ocean 
County  Library,  Reference  Department, 
101  Washington  Street,  Toms  River. 
New  Jersey  08753. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director.  Project  Directorate  1-4,  Division  of 
Reactor  Projects— 1/11.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-586  Filed  1-9-91;  8:45  amJ 

BILUNO  cooc  7590-01-M 


(Docket  No.  50-4231 

Northeast  Nuclear  Energy  Co., 
Millstone  Nuclear  Power  Station,  Unit 
No.  3;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49.  issued  to  Northeast  Nuclear  Energy 
Company,  et  al.  (the  licensee)  for  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  located  at  the  licensee's  site  in 
New  London  County,  Connecticut. 

Environment  Assessment 

Identification  of  Proposed  Action 

By  applications  for  license 
amendments  dated  October  25, 1990. 
November  1, 1990  (with  Supplements 
dated  November  2, 1990  and  December 
4, 1990)  and  November  30, 1990,  the 
hcensee  requested  changes  to  the 
Millstone  Unit  3  Technical 
Specifications  (TS)  associated  with 
Cycle  4  operation.  The  applications  for 
license  amendments  would  change  the 
TS  associated  with  the  following:  (1) 
Removal  of  the  Autoclosure  Interlock 


(AC!)  for  the  Residual  Heat  Removal 

(RHR)  System,  (2)  a  core  reload 

involving  a  modification  to  the  fuel 

design  and  revised  safety  analyses  and 

(3)  temperature  limits  for  the  spent  fuel 

pool. 

The  Need  for  the  Proposed  Action 

The  proposed  license  amendment  is 
needed  for  start-up  and  Cycle  4 
operation  of  Millstone  Unit  3. 

Environmental  Impacts  of  the  Proposed 
Action 

With  regard  to  use  of  the  modified 
fuel,  the  licensee  reanalyzed  the 
radiological  consequences  of  two 
potential  accidents  that  could  have 
increased  radiological  consequences. 
The  first  accident,  the  locked  rotor 
accident,  was  found  to  have  potential 
radiological  consequences  that  are 
bounded  by  the  existing  design  basis 
accident.  The  second  accident,  the  fuel 
handling  accident,  was  found  to  have 
potential  radiological  consequences  that 
are  bounded  by  the  current  FSAR 
referenced  calculations. 

With  regard  to  removal  of  the  ACL 
removal  of  the  RHR  ACI  function 
addresses  Commission  concerns 
regarding  the  potential  for  failure  of  the 
ACI  circuitry  to  cause  inadvertent 
isolation  of  the  RHR  system  with 
subsequent  loss  of  RHR  capability 
during  cold  shutdown  and  refueling 
operation.  In  addition,  this  proposed 
change  is  consistent  with  the 
recommendations  of  Generic  Letter  88- 
17.  "Loss  of  Decay  Heat  Removal."  The 
loss  of  RHR  during  refueling  could  have 
significant  offsite  radiological 
consequences. 

With  regard  to  temperature  limits 
associated  with  the  SFP.  the  proposed 
change  allows  continued  use  of  existing 
Cycle  3  specific  calculations  associated 
with  spent  fuel  pool  cooling  and  piping 
systems  and  pool  structure  integrity. 
Thus,  no  additional  environmental 
consequences  are  associated  with  this 
proposed  TS  change. 
Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  no 
measurable  impact  associated  with  the 
proposed  amendment;  any  alternatives 
to  the  amendment  would  have  either 
essentially  the  same  or  greater 
environmental  impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  different  from  or  beyond 
the  scope  of  resources  used  during 
normal  plant  operation,  which  were 
assessed  in  the  Final  Environmental 
Statement  relating  to  plant  operation, 
dated  December  1984  (NUREG-1064). 


Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  requests  that  support  the 
proposed  amendment.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  license 
amendment  dated  October  25. 1990, 
November  1, 1990  (with  Supplements 
dated  November  2. 1990  and  December 
4. 1990)  and  November  30, 1990.  These 
documents  are  available  for  pubhc 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555.  and  at  the  local  public  document 
room  located  at  the  Learning  Resources 
Center.  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike. 
Norwich.  Connecticut  06360. 

Dated  at  Rockville,  Maryland  this  4th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
lohn  F.  Stolz, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I/I  1.  Office  of  Nuclear 
Reactor  Regulation. 

|FR  Doc.  91-587  Filed  1-9-91;  845  amJ 
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[Docket  No.  50-334) 

Duquesne  Light  Company,  et  al.; 
Consideration  ot  Issuance  of 
Amendment  To  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
of  Facility  Operating  License  No.  DPR- 
66  issued' to  Duquesne  Light  Company 
(the  licensee)  for  operation  of  the  Beaver 
Valley  Power  Station.  Unit  No.  1, 
located  in  Beaver  County,  Pennsylvania, 

The  proposed  amendment  to  the 
Appendix  A  Technical  Specifications 
(TSs)  would  modify  certain  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  to  allow  for  a 
temporary  reduction  to  the  minimum 
number  of  operable  movable  incore- 


1034 


Fsderal  Register  /  Vol.  56.  No    7  /  ThursUdy.  |anuur>  10,  1991  /  Notices 


detector  thimbles.  The  temporary 
reduction  would  be  applicable  only  for 
the  remainder  of  the  current  operatinji 
fuel  cycle.  Specification  3.3.3.2.a  would 
be  modified  to  allow  the  mmimuro 
number  of  operable,  movable,  incore- 
detector  thimbles  to  t)e  50  percent  of  the 
incore-detector  thimbles  vice  the  present 
value  of  75  percent.  Surveillance 
Requirements  4.2.2.2.b,  4.2.2.3.  and 
4  2.3.2  would  be  modified  to  provide  for 
increased  uncertainty  allowances  to 
account  for  the  reduced  minimum 
operability  requirement. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3| 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  does  not  involve 
a  significant  hazards  consideration 
because: 

(1)  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1)).  The 
proposed  changes  would  incorporate 
increased  uncertainty  factors  to  be 
applied  to  the  peaking  factors  when  flux 
mapping  is  done  with  less  than  75%  of 
the  thimbles  to  compensate  for  the 
reduced  number  of  measurements 
available. 

(2)  The  chidnges  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50  92(c|{2))  Adequate 
margin  to  the  peaking  factor  limits  is 
available,  and  the  increased 
compensatory  uncertainty  factors 
ensure  the  limits  are  not  exceeded. 
Further,  there  are  other  means  available 
to  assist  with  monitoring  core 
conditions. 

(3)  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (20  CFR  50.92(c)(3))  because  no 
plant  set  points  are  affected,  and  the 
compensatory  increased  measurement 
uncertainty  factors  assure  core 
conditions  will  be  adequately 
rponitored. 


Therefore,  based  on  the  above 
consideration,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  considered 
in  making  any  final  determination.  The 
Commission  will  not  normally  make  a 
final  determination  unless  it  receives  a 
request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  (P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  com.ments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  11. 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commissions  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  B.F  Jones  Memorial 
Library.  663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 


forth  with  particulanty  the  interest  of 
the  petitioner  m  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioners  right  under  I  e  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petition 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 


Federal  Register  /  Vol.  56.  No,  7  /  Thursday,  January  10.  1991  /  Notices 


1035 


hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  a  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S, 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  bv  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-(600)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  (petitioner's  name  and 
telephone  number),  (date  petition  was 
mailed),  (plant  name),  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  Oie  Office  of  the 
General  Counsel,  U.S.  Nuclear 


Regulatory  Commission,  Washington. 
DC  20555,  and  to  Gerald  Chamoff. 
Esquire.  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW„  Washington.  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  4, 1990, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW„  Washington,  DC  20555  and 
at  the  Local  Public  Document  Room 
located  at  B.F.  Jones  Memorial  Librai^-. 
663  Franklin  Avenue.  Ahquippa, 
Pennsylvania  15001. 

Dated  at  RockviUe,  Maryland,  this  4th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 

Albert  W.  De  Agazio. 

Senior  Project  Manager,  Project  Directorate 
1-4.  Division  of  Reactor  Projects— I/ll.  Office 
of  Nuclear  Reactor  Regulation. 

[PR  Doc.  91-588  Filed  1-9-91;  8:45  amj 
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[Docket  Nos.  50-250  and  50-2511 

Florida  Power  and  Light  Co.;  Issuance 
of  Amendments  to  Facility  Operating 
Licenses  and  Final  Determination  of 
No  Significant  Hazards  Consideration 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  133  and 
Amendment  No.  133  to  Facility 
Operating  License  Nos.  DPR-31  and 
DPR-41.  respectively,  issued  to  the 
Florida  Power  and  Light  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Turkey  Point  Plant,  Units  3  and  4, 
located  in  Dade  County,  Florida.  The 
amendments  were  effective  as  of  the 
date  of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to 
accommodate  changes  made  to  the  plant 
as  a  result  of  the  Emergency  Power 
System  Enhancement  Project. 

The  application  for  the  amendments 
complies  with  the  standards  and 


requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act,)  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  1,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  26. 1990  (55  FR  39331),  A 
request  for  a  hearing  was  filed  on 
October  26. 1990  by  Mr.  Thomas 
Saporito  and  the  Nuclear  Energy 
Accountability  Project. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
considerations  are  involved. 

Tlie  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendments  involve  no  significant 
hazards  considerations.  The  basis  for 
this  determination  is  contained  in  the 
Safety  Evaluation  related  to  this  action. 
Accordingly,  as  described  above,  the 
amendments  have  been  issued  and 
made  immediately  effective  and  any 
hearing  will  be  held  after  issuance. 

The  Commission  has  determined  that 
the  issuance  of  the  amendments  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.22(b),  an  environmental  impact 
statement  or  environmental  assessment 
need  not  be  prepared  in  connection  with 
issuance  of  the  amendments. 

For  further  details  with  respect  to  the 
action,  see  (1)  The  application  for 
am.endments  dated  July  2, 1990.  as 
supplemented  July  3.  July  9.  July  12,  July 
23,  September  6  and  September  28. 1990. 
(2)  Amendment  No.  138  and  Amendment 
No.  133  to  Facility  Operating  License 
Nos.  DPR-31  and  DPR-41.  respectively, 
and  (3)  the  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  Environmental  and  Urban 
Affairs  Library,  Florida  International 
University,  Miami.  Florida  33199.  A  copj 
of  Items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 


BEST  COPY  AVAILABLE 
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Director,  Division  of  Reactor  Projects — 
I/II. 

Dated  at  Rockville.  M<iryland  this  28th  day 
of  December  1990. 

For  the  Nuclear  Regulatory  Commission. 
Gordon  E.  Edison,  Sr., 
Project  Manager.  Pwject  Directorate  11-2, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-589  Filed  1-9-91;  8:45  am| 
BILUNQ  COOC  rSW-41-M 


(Docket  Na  50-423] 

Northeast  Nuclear  Energy  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49,  issued  to  Northeast  Nuclear  Energy 
Company,  et  al  (the  licensee),  for 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  3,  located  in  New 
London  County,  Connecticut. 

The  applications  for  license 
amendments  would  change  the 
Technical  Specifications  associated 
with  the  following:  (1)  Removal  of  the 
Autoclosure  Interlock  (ACI)  for  the 
Residual  Heat  Removal  (RHR)  System, 
(2)  a  core  reload  involving  a 
modification  to  the  fuel  design  and 
revised  safety  analyses  and  (3) 
temperature  hmits  for  the  spent  fuel 
pool. 

FYior  to  issue  of  the  proposed  license 
amendment,  the  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Af !)  and  the  Commission's  regulations. 

By  February  11, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issue  of  the  amendment  to  the  subject 
facility  opprafing  license  and  any  person 
whose  interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings  "  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College.  574  New  London  Turnpike, 
Norwich,  Connecticut  06360.  If  a  request 


for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  the  Act  to  be  made  a 
party  to  the  proceeding;  (2)  the  nature 
and  extent  of  the  petitioner's  property, 
financial,  or  other  interest  in  the 
proceeding:  and  (3)  the  possible  effect  of 
any  order  which  may  be  entered  in  the 
proceeding  on  the  petitioner's  interest. 
The  petition  should  also  identify  the 
specific  aspect(s)  of  the  subject  matter 
of  the  proceeding  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  a&a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition 
to  intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  providing  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 


contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party, 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.b. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten  (10) 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-{800)  325- 
6000  (in  Missouri  l-{800)  342-6700).  the 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
John  F.  Stolz:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed:  plant  name;  and  publication 
date  and  page  numbe."  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  2055.5,  and  to  Gerald  Garfield. 
Esquire,  Day.  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50  92. 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  October  25, 1990. 
November  1, 1990  (with  Supplements 
dated  November  2, 1990  and  December 
4, 1990)  and  November  30, 1990,  which 
ere  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room,  the  Learning 
Resources  Center.  Thames  Valley  State 
Technical  College,  574  New  London 
Turnpike,  Norwich,  Connecticut  06360. 

Dated  a!  Rotkville.  Maryland.  Ihis  4ih  day 
of  lanuary  1991. 

For  the  Nuclear  Regulatory  Commistsion. 
John  F,  Stolz, 

Director,  Project  Directorate  1-4.  Division  of 
Reactor  Projects— 1/n,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc  91-590  Filed  1-&-91;  8:45  am] 

BILUNG  CODE  75>O-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevaihng  Rate  Advisory  Committee 
will  be  held  on — 
Thursday,  February  14, 1991 
Thursday,  February  28, 1991 
Thursday,  March  14. 1991 
Thursday,  March  2a  1991 

The  meetings  will  start  at  1030  am. 
and  will  be  held  in  room  5A06A,  Office 
of  Personnel  Management  Building,  1900 
E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  from  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
rppresentatives  from  five  Federal 
agencies.  Entitlement  to  membership  on 
the  Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C.  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Persoruiel  Management. 

These  scheduled  meetings  will  start  in 
open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  and 


formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  unacceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  because  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  lOtd)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c)[9)(B)).  Tlhese  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chairman  of 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management. 
Federal  Prevailing  Rate  Advisory 
Committee,  room  1340, 1900  E  Street, 
NW.,  Washington.  DC  20415  (202)  606- 
1500. 

Dated:  January  2, 1990. 
Anthony  F-  Ingrasria, 

Cbaiman,  Federal  Prevailing  Rate  Advisory 
Committee. 
[FR  Doc  91-527  Filed  1-9-ffl;  8  45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  No.  34-287301  FBe  Na  SR-MSCC-90- 
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Self-Reguiatory  Organization;  National 
Securities  Clearing  Corporation; 
Proposed  Rule  Change  Relating  to 
Instruments  With  an  Exercise  PrtvUege 

I-muary  2, 1981. 

FHirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act ") 
15  U.S.C  788(b)(1).  notice  is  hereby 
given  that  on  December  13, 1990,  the 
National  Securities  Clearing 
CorporaUon  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  described  in  Items  I,  II.  and  III 
below,  which  items  have  been  prepared 
by  the  self-regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NSCC  filed  the  proposed  rule  change 
to  estabhsh  a  liabihty  notice  procedure 
for  book-entry  deliverable  instruments 
with  an  exercise  privilege. 

U.  Self-Regulatory  Organixadon's 
Statement  of  the  Purfwse  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filuig  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  [B],  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  estabhsh  a  liability  notice 
procedure  for  book-entry  deliverable 
instruments  with  an  exercise  privilege, 
such  as  the  Nikkei  225  Stock  Average 
Index  warrants  trading  on  the  American 
Stock  Exchange,  Inc.  '  Unlike  other 
instruments  for  which  NSCC  has 
liabilitiy  notice  procedures,  eg.. 
convertible  securities  on  securities 
subject  to  a  tender  or  exchange  offer  a  I 
a  time  certain.  *  these  instruments  are 
unique  because  while  they  have  a  stated 
expiration  they  have  the  potential  to  be 
exercised  at  any  time 

The  exercise  provisions  for  most 
index  warrants  require  delivery  of  the 
warrants  to  the  warrant  agent  on  the 
day  of  exercise.  Currently,  a  member 
with  a  long  index  warrant  position  who 
fails  to  receive  the  warrant  and  is 
unable  to  exercise  cannot  hold  anyone 
liable  for  the  value  of  the  exercise 
becau.se  NSCC's  existing  Liability 
Notice  procedures  are  limited  to  the 


'  The  index  warrants  cur-erily  trattio*  ( <f»'  hi 
NSCC  and.  with  the  exception  of  one  »ene»  d  mrtf  » 
warrsnn  iseued  try  the  Kirgdoir  of  Deninarti  ud 
undcrwnlteB  by  GoWdmh.  S»ciM  »  Co.  ar*  elwit>te 
k>r  book-entr>  setlieraKT.l  at  qualified  <t>cun!ie» 
depocitonvt. 

•  NSCC  Ij^bility  Notice  proc«hirea  attadi 
liohility  to  a  tailinji  to  deliver  member  wh«T«, 
t>ecause  o(  an  cipmog  event  lb«  faiiins  w>  r»L«t\e 
member  u  prevented  Irom  receiving  Oie  benefit  of 
the  event.  See  NSCC  Procedures.  Sectioo  X.R 
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time  period  preceding  the  actual 
expiration  of  the  warrant.  NSCC,  at  the 
request  of  the  Reorganization  Division 
of  the  Securities  Industry  Association 
("SIA").  has  developed  a  procedure  that 
would  remedy  this  deficiency  for  book- 
entry  deliverable  issues. 

Under  the  proposed  rule  change 
members  who  have  sold  book-entry 
deliverable  index  warrants  and  similar 
instruments  would  be  advised  of  their 
potential  liability  based  on  their  short 
positions  on  the  CNS  Projection  Report 
starting  on  T-f-4.  This  report  would  put 
them  on  notice  that  they  may  be  held 
liable  for  damages  by  a  member  with  a 
long  position  who  is  prevented  from 
exercising  because  of  failure  to  receive 
the  instrument  Members  with  long 
positions  or  long  Settling  Trade 
positions  •  who  want  to  exercise  must 
file  a  Notice  of  Intention  to  Exercise 
("Notice")  with  NSCC  specifying  the 
number  of  securities  they  want  to 
exercise  ("Exercise  Position"). 

The  day  the  Notice  is  Hied  is  referred 
to  as  "N".  *  If  the  Exercise  Position 
remains  unfilled  after  the  daytime 
allocation  on  N,  NSCC  will  remove  the 
long  position  from  the  CNS  system 
before  the  evening  allocation  and 
N-(-l,  »  and  will  remove  a  corresponding 
short  positionls).  representing  that 
member[s]  with  the  oldest  short 
po8ition[s|.  On  the  morning  of  N-(-l. 
NSCC  will  issue  receive  and  deliver 
Instructions  naming  a  failing  to  receive 
member  and  a  failing  to  deliver  member. 
This  ticket  will  allow  a  failing  to  receive 
member  to  claim  damages  from  the 
failing  to  deliver  member  for  losses  that 
result  from  his  inability  to  exercise  the 
instrument  If  exercises  of  the 
instrument  and  suspended  according  to 
th  terms  of  the  prospectus,  the  failing  to 
deliver  member's  liability  for  damages 
to  the  failing  to  receive  Member  would 
continue  and  would  be  established  once 
the  exercise  occurred,  or  the  liability 
could  be  satisfied  by  delivery  of  the 
warrants  before  exercises  resume. 

The  proposed  rule  change  provides 
protection  to  a  member  with  a  long 
position  in  a  security  with  an  exercise 
privilege  againat  the  failure  to  deliver  of 
a  member  with  a  short  position  in  that 
security  without  affecting  NSCC's 
ability  to  safeguard  securities  and  funds 
in  its  custody  or  control.  Accordingly,  it 


•  Settlinji  Tradei  •«•  rtie  CNS  contrRcU  compare<1 
and  iccounled  for  by  the  Corporate  for  which  luch 
day  u  tha  •cltJeffienl  date  See  NSCC  Rule  1 

*  NSCC  will  eataWlih  tlma  frame*  for  aubmigaion 
ot  Notice*  after  coniuJialioa  with  lander  agents  and 
will  notify  Members  of  the  time  frHmes  via  an 
Important  NoOca. 

'  Each  day  commenies  la  th«  evening  and 
includes  an  evening  aliocaliun  of  iccurllieo  and  h 
daytimr  allocation 


is  consistent  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
NSCC. 

B  Sti/f-Reguhtory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulator}'  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Executive  Committee  of  the 
Reorganization  Division  of  the  SIA  and 
the  SIA  Sub-Committee  on  Index 
Warrants  endorse  the  proposal.  NSCC 
will  notify  the  Commission  of  any 
written  comments  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (!) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatorj' 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV,  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  available  for  inspection 
and  copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-N9CC-90-26  and 
should  be  submitted  by  Januarj'  31, 1991. 


For  the  Comniission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

[FR  Doc.  01-506  Filed  1-0-01;  8;45  amj 
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(RaL  No.  34-20741;  No.  SR-Amei-90-29t 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to 
Restrictions  on  Competing  Dealers. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(I).  notice  is  hereby 
given  that  on  December  5, 1990,  the 
American  Stock  Exchange,  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
rules  126  and  155,  add  a  definition  to  its 
General  and  Floor  Rules  and  amend  its 
policy  regarding  its  automated  routing 
system  in  order  to  specify  that  orders  for 
the  account  of  competing  dealers  must 
yield  priority  and  parity  to  public  orders, 
are  on  parity  with  an  order  for  the 
account  of  the  Amex  specialist  and  are 
prohibited  from  the  Exchange's  routing 
system. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  com.Tients  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization 's 
Statewent  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  certain 
rule  amendments  that  will  apply  to 
orders  for  the  accounts  of  regional  stock 
exchange  specialists  and  market  makers 
and  over-the-counter  market  makers  in 
Amex-traded  stocks.  The  proposal  will 
(1)  Define  the  term  "competing  dealer" 
to  mean  a  specialist  or  a  market  maker 
registered  as  such  on  a  regional  stock 
exchange,  or  a  market  maker  bidding 
and  offering  over-the  counter,  in  an 
Amex-traded  security,  (2)  amend  rule 
126  to  prohibit  members  from  placing  on 
the  Exchange  orders  for  the  account  of  a 
competing  dealer  unless  the  order  yields 
priority  and  parity  to  all  other  off-fioor 
orders;  (3)  amend  rule  155  to  provide 
that  a  specialist  shall  not  be  required  to 
give  precedence  to.  and  shall  always  be 
on  parity  with,  an  order  for  a  competing 
dealer  in  the  security  in  which  such 
competing  dealer  is  registered  or  making 
a  market:  (4)  require  that  all  orders  for 
the  p     ount  of  a  competing  dealer  be 
marked  as  such  in  a  manner  to  be 
determined  by  the  Exchange:  and  (5) 
prohibit  the  use  of  the  Exchange's  Post 
Execution  Reporting  ("PER")  system  to 
automatically  route  orders  to  the 
specialist's  post  for  tl  2  account  of  a 
competing  dealer. 

The  Exchange  believes  that  the 
proposed  rule  amendments  are 
necessary  to  assure  that  customer 
orders  on  the  Amex  are  given  priority 
over  all  specialists  and  market  makers 
in  Amex-traded  securities.  Currently, 
under  rule  155.  an  Amsx  specialist  must 
give  precedence  to  orders  for  the 
account  of  a  competing  dealer  just  as  he 
is  required  to  give  precedence  to  orders 
for  the  account  of  a  public  customer. 
This  results  in  the  competing  dealer  in 
the  Amex-traded  stock  being  more 
willing  to  buy  (or  sell)  the  Amex-traded 
stock  at  a  particular  price  knowing  that 
they  can  in  turn  sell  (or  buy)  the  same 
stock  on  the  Amex  ahead  of  the  Amex 
specialist  and  on  many  occasions  ahead 
of  public  customers.  The  Exchanges 
proposed  rules  will  place  restrictions  on 
a  competing  dealer's  ability  to  trade 
ahead  of  the  specialist  and  customer  by 
requiring  orders  for  the  account  of  a 
competing  dealer  to  yield  priority  and 
parity  to  all  other  off-fioor  orders  and  to 
be  placed  on  parity  with  the  specialist. 
In  addition,  the  Exchange's  proposal  to 
prohibit  the  use  of  the  PER  system  to 
route  orders  for  the  account  of  a 
competing  dealer  will  bring  the  rules 
regarding  access  to  the  Amex's 
automated  system  more  in  line  with 


those  used  by  the  automated  routing  and 
execution  systems  at  the  regional 
exchanges  which  prohibit  the  entry  of 
professional  orders  into  their  systems. 
The  proposed  rule  amendments  also 
will  bring  the  Exchange's  rules  into  line 
vnth  certain  of  the  regional  exchanges, 
which  place  other  restrictions  on 
professional  orders  (generally  defined 
as  orders  for  the  account  of  a  broker/ 
dealer  or  an  affiliate).  For  example,  the 
Pacific  Stock  Exchange  ("PSE")  provides 
in  rule  5.36(f)  that  public  customer 
orders  on  a  specialist's  book  shall  have 
priority  and  precedence  over  all 
professional  orders,'  and  the  Midwest 
Stock  Exchange's  ("MSE")  specialists 
are  not  required  to  accept  professional 
orders  for  placement  on  the  specialist's 
book.* 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b]  of  the  Act  ;n 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


'  PSE  ru!e  5  Sfllfl  provides  ibat  public  orders  in 
the  book  shall  at  all  limes  have  priority  and 
precedence  over  principal  orders  m  the  l>ook  al  the 
same  or  inferioi  prices. 

»  See  MSE  Rulec  of  the  Board  of  Covprnora. 
article  XXX.  rule  2  which  provides  that  Exchange 
specialists  must  give  precedence  to  orders  in  the 
book  for  purchase  or  sale  of  securities  over  the 
order*  which  onginate  with  him  or  it  as  a  desler 
provided  that  his  or  its  orders  and  those  of  his  or  its 
customers  are  market  orders,  or  limited  orders  al 
that  same  price.  See  also  MSE  Rules  of  the  Board  cA 
Governors.  Article  XX.  mle  37  which  provides  that 
the  MSE  Guaranteed  Execution  System  (the  BEST 
system)  shall  be  available  to  member  firms  and. 
where  applicable,  to  members  of  a  participating 
exchange  who  send  orders  to  the  Floor  through  the 
Intermarket  Trading  System  for  securities  which  are 
traded  In  the  Dual  Trading  System  and  NASDAQ/ 
NMS  securities.  Rule  37  1  provides  that  specialists 
must  accept  and  guarantee  execution  on  all  agency- 
orders  other  than  limit  orders  in  NASDAQ/NMS 
(«curities  from  100  up  to  and  inchiding  2e9«»  share* 
In  accordance  with  thi*  rule. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  penod  [i] 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

I\'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  sw  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissioa  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  al 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Ajnex-90-29  and  should  be  submitted 
by  January  31. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated:  January  3.  1991. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc  91-505-Filed  1-0-01;  8:45  amJ 
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I  Ret  No.  34-28740;  No.  SH-Am«x-»0-351 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  American 
StocK  Exchange,  Inc.  Relating  to  the 
Annual  Fee  or  Usted  Company  Equity 
Issues 

Pursuant  to  section  19(b)(1)  of  the  ' 
Securities  Act  of  1934  ( "Act ").  15  U.S.C 
78s(b)ll),  notice  is  hereby  given  that  on 
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December  19, 1990,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  m 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 

^licit  comments  on  the  proposed  rule 
i.nange  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  increase 
the  annual  fee  imposed  on  listed 
company  equity  issues.  The  schedule  of 
fee  increases  is  available  at  the  Office 
of  the  Secretary,  Amex,  and  at  the 
Commission. 

il.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Bans  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B).  and  (C]  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  increase 
the  annual  fee  imposed  on  listed 
company  equity  issues.  The  annual  fee 
for  stocks,  with  separate  categories 
based  on  the  number  of  outstanding 
shares,  would  be  increased  in  1991,  the 
minimum  fee  increasing  from  $4,500  to 
$5,500  and  the  maximum  fee  increasing 
from  $12,500  to  $13,500,  with  each 
category  increasing  by  $500  from  the 
minimum  level  of  $5,500  to  the  maximum 
level  of  $13,500. 

The  annual  fee  was  last  increased  in 
1988.  The  new  fee  level  will  keep  the 
Exchange  competitive  with  other  equity 
exchanges  offering  similar  services. 

2.  Basis 

The  proposed  Exchange  fee  increase 
is  consistent  with  section  8(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(4]  in  particular  in  that  it  is 
intended  to  assure  the  equitable 
allocation  of  reasonable  dues.  fees,  and 


other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  fee  increase  will  have 
no  impact  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  Exchange 
fee  increase. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary-,  Securities  and  Exchange 
Coir.mission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
subcommission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  persons,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-90-35  and  should  be  submitted 
by  January  31. 1991. 

For  (he  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 


Dated:  January  3, 1991 
Mai^arvl  H.  McFariand. 

Deputy  Secretary. 

|FR  Doc.  91-507  Filed  1-9-91;  8:45  am] 
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[Ret.  No.  34-28739;  Hie  No.  SR-BSE-90-191 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  Boston 
Stock  Exchange,  Inc.  Relating  to  the 
Composition  of  Its  Audit  Comntlttees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  21. 1990.  the     .- 
Boston  Stuck  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terma  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  VII,  section  6  of  its  Constitution 
in  order  to  change  the  composition  of  its 
Audit  Committee. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  BSE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  propbsed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  On  Oecember  7.  1960.  the  E.<chan];e  lubmilteJ  lu 
the  Conunlsiion  an  amendmeni  to  the  propotal,  tee 
letter  from  Karen  A.  Aluise.  Regulatory'  Review 
Specialiat.  BSE.  to  Mary  Reveii.  Branch  Chief. 
CoiTimmion.  dated  Decemtier  5. 1890,  The 
amendment  made  minor  language  changes  to  the 
proposal  which  clarified  the  BSE'i  requirwncnti  for 
Audi  I  Committee  membership. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  the  composition  of 
the  Audit  Committee  *  in  order  to 
provide  that  all  members  of  the 
committee  must  be  independent  of 
management  and  free  from  a 
relationship  that,  in  the  opinion  of  the 
Board,  would  interfere  with  the  exercise 
of  independent  judgment.  In  addition, 
the  BSE  proposes  to  increase  the 
number  of  committee  members  from 
three  to  four. 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  BSE  Board  of  Governors 
approved  the  proposed  amendment  to 
the  Constitution  on  October  23, 1990. 
The  Exchange  notified  its  membership 
of  the  proposal  and  received  no 
comments  on  the  proposed  amendment.' 

in.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publica'icn  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C,  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  File  No.  SR- 
BSE-90-19  and  should  be  submitted  by 
January  31, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  janufiry  3.  1991. 
Margaret  H.  McFariand, 
Dtputy  Secretary. 
\VR  Doc,  91-508  Filed  1-9-91;  8:45  am) 
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«  Article  VII.  section  6  of  the  BSE  Constitution 
authorizes  the  Audii  Corpinittee  to  review  and 
recommend  to  the  Board  the  selection  of 
independent  auditors:  review  the  scope  and  extent 
of  the  auditors  examination,  the  auditors' 
procedures,  and  the  results  of  the  independent 
audit:  o\ersee  the  system  of  internal  accounting 
controls:  and  supervise  investigations  into  any 
matter  within  the  scope  of  its  duties. 

'  Article  XXIV,  section  1  of  the  BSE  Constitution 
provides  that  any  amendment  to  the  Constitution 
which  is  adopted  by  the  Board  of  Governors  shall 
be  submitted  to  the  Exchange  members.  If  the 
amendmeni  is  not  protested  by  Tfleen  Exchange 
members  prior  to  the  expiration  of  the  seventh 
business  day  after  the  date  of  delivery  or  mailing  of 
the  proposed  amendmeni,  then  the  amendment  is 
deemed  approved. 


(Ret.  No.  34-28738;  File  No.  SR-CBOE-90- 
32] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Listing  of  Long-Term 
Equity  Options 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  28, 1990.  the 
Chicago  Board  Options  Exchange 
( 'CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  form  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  modify 
Exchange  Rule  5.8  to  provide  for  the 
listing  of  long-term  options  that  expire 
up  to  39  months  from  the  date  of 
issuance  for  all  products  other  than 
index  options.  Currently,  the  CBOE  may 
list  long-term  options  having  up  to  24 
months  to  expiration.  The  Exchange  also 
proposes  to  allow  long-term  options  to 
be  listed  with  up  to  six  different 
expiration  months. 

The  text  of  the  proposed  rule  change 
is  avail.-ible  at  the  Office  of  the 
Secretary.  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  currently  trades  long-term 
equity  options  that  expire  24  months^ 
from  "the  date  of  issuance  ("LEAPS  '"). 
The  Exchange  states  that  the  trading 
level  in  those  options  has  been 
promising.  Accordingly,  the  Exchange 
believes  that  the  listing  of  long-term 
options  that  expire  39  months  from  the 
date  of  issuance  would  particularly  fit 
the  needs  of  retail  investors.  The 
Exchange  further  believes  that  the 
increase  to  six  expiration  months  from 
four  will  not  result  in  the  listing  of  a 
myriad  of  expiration  months  and  strike 
prices.  The  two  additional  expiration 
months  will  allow  the  Exchange  to  list 
options  with  two  expirations  between  25 
and  39  months,  in  addition  to  the  four 
potential  expirations  between  12  to  24 
months.  The  Exchange  also  states  that  ii 


'  UEIAPS  is  an  acronym  for  I»ng-Term  Equity 
Anticipation  Securities. 
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will  not  list  more  than  two  expirations 
between  25  and  39  months. 

Further,  the  Exchange  intends  to  list 
new  expiration  months  for  all  long-term 
equity  options  at  one  time.  Specifically, 
the  Exchange  intends  to  list  one 
additional  far  term  month  for  each 
option,  but  the  expiration  month  chosen 
will  be  determined  by  the  expiration 
cycle  of  the  underlying  security.  For 
example,  in  January  1991,  the  Exchange 
intends  to  list  long-term  options  with 
January,  February  or  March  1994 
expirations,  depending  on  the  expiration 
cycle  of  the  underlying  security.  Then  in 
July  1991,  the  Exchange  intends  to  list 
long-term  options  with  July,  August  or 
September  1994  expirations. 

In  addition,  the  Exchange  intends  to 
list  long-term  options  on  a  day  other 
than  the  Monday  following  the  Friday 
on  which  the  near-term  month  expires.' 
The  Exchange  further  intends  to  list  all 
long-term  equity  options  on  one  day.  a 
date  chosen  by  the  Exchange.  The 
Exchange  states  that  these  two 
modifications  are  to  satisfy  the  requests 
of  member  firms  to  assist  them  in 
simplifying  the  introduction  of  LEAPS  to 
potential  investors.  The  Exchange 
believes  that  by  listing  ail  three-year 
LE.\PS  at  one  time,  investors  will  be 
given  a  wider  choice  of  investments. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(5), 
in  particular,  in  that  it  will  facilitate 
transactions  in  securities  and  protect 
investors  and  the  public  interest  while 
promoting  just  and  equitable  principles 
of  trade. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose  an 
inappropriate  burden  on  competition. 

(C)  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Re^ster  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


•  The  Exchange  currently  liiti  new  enpirmion 
month*  for  option!  on  an  underlying  ipcunty  on  the 
Monday  following  the  dale  on  which  the  oplioni 
•eriei  in  the  near  term  monih  for  that  underlying 
•ecunty  hai  expired 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW,.  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  31, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated;  January  3, 1991. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  91-509  Filed  !-»-«;  8:45  amj 
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I  Rat.  No.  34-28737  Intvfnattonal  Smlct  R«l. 
No.  217;  File  No.  Sn-PHtJ(-M>-12j 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  ttie 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Trading  of  Options  on 
Three  Cross-Rate  Currencies 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  26, 1990.  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX  •  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 


"  17  CFR  2n0.3O-3(a)(12)  (1990). 


("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Comm.ission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  hereby  submils.  pursuant 
to  Rule  19b-4  of  the  Act,  a  proposed  rule 
change  to  enable  the  Exchange  to  trade 
options  on  three  cro.ss-rate  currencies, 
specifically,  the  German  murk/Japanese 
yen  ("DM/YN"),  British  pound/German 
mark  ("BP/DM ')  and  British  pound/ 
Japanese  yen  ("BP/ YN").  These  options 
will  be  traded  pursuiint  to  PilLX  rules  , 
governing  the  trading  of  foreign  currency 
options.  In  order  to  list  these  options  on 
cross-rate  currencies,  the  PHLX  is 
proposing  to  amend  its  rules  1009(d), 
1014(c)  and  1034,  regyrding  listing 
standards,  quote  spread  parameters  and 
minimum  fractional  changes  in  options 
prices,  respectively.  A  ropy  of  the 
specific  rule  change  and  the  contract 
specifications  for  the  proposed  cross- 
rate  options  can  be  obtained  from  the 
Office  of  the  Secretary,  PHLX  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpwse  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  chiinge  and  discussed  any 
comments  it  received  on  the  proposed 
rule  changp.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PHLX  is  proposing  to  list  cross- 
rate  currency  options  priced  and  settled 
in  a  specified  foreign  currency,  rather 
than  the  traditional  U.S.  dollar-based 
currency  options. 

On  December  10, 1982,  the  PHLX 
commenced  trading  options  on  the 
British  pound,  launching  a  program  that 
has  since  been  expanded  to  include 
seven  other  foreign  currencies;  (1) 
Japanese  yen;  (2)  Swiss  franc;  (3) 
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German  mark;  (4)  French  franc:  (5) 
European  currency  unit;  (6)  Canadian 
dollar;  and  (7)  Australian  dollar.  Foreign 
currency  options  provide  a  strategic 
investment  tool  for  sophisticated  retail 
options  customers,  multinational 
corporations  and  proprietary  traders 
who  manage  and  hedge  foreign  currency 
risk  exposure.  Specifically, 
multinational  corporations  utilize 
foreign  currency  options  to  hedge  cash 
flow,  such  as  incom.e  royalties  and 
licensing  payments,  denominated  in 
foreign  currencies.  Additionally, 
banking  institutions  trade  foreign 
currency  options  to  hedge  risk  of  trading 
in  the  foreign  currency  cash  and  forward 
markets. 

Responding  to  the  demands  of 
sophisticated  investors,  the  PHLX 
recognizes  that  the  international 
financial  market  is  increasingly  no 
longer  exclusively  focused  on  the  US. 
dollar,  which  had  prompted  the  PHLX's 
U.S.  dollar-based  currency  options. 
Accordingly,  the  PHLX  is  going  one  step 
further  in  responding  to  world  demand 
for  non-U. S.  dollar  denominated 
contracts  by  introducing  cross-rate 
foreign  currency  options.  This  demand 
has  been  spawned  by  recent  large 
fluctuations  and  dramatic  increases  in 
volatility  levels  for  cross-rate  options. 
This  new  interest  in  non-U. S.  dollar 
denominated  currency  options  may  also 
be  attributed  to  a  decline  in  the 
"reserve"  status  of  the  U.S.  dollar,  as 
well  as  investment  opportunities  arising 
throughout  Europe  and  developing 
Pacific  Rim  countries. 

In  addition,  because  the  proposed 
"cross-rate"  options  will  be  priced  and 
settled  in  a  specified  foreign  currency, 
market  participants  may  have  to 
evaluate  the  potential  currency  risk 
incurred  by  obligating  themselves  to 
pay,  receive  and  hold  premiums 
denominated  in  Japanese  yen,  German 
marks  or  British  pounds.  As  a  practical 
matter,  the  PHLX  already  trades  "cross- 
rate"  options,  since  each  of  the  PHLX's 
foreign  currency  options  presently  listed 
and  traded,  are  effectively  a  cross-rate 
between  that  currency  and,  implicitly, 
the  U.S.  dollar.  This  proposed  rule 
change  builds  upon  the  experience 
gained  over  the  past  seven  years  of 
trading  in  U.S.  dollar-settled  foreign 
currency  options  by  responding  to 
investor  needs  for  a  listed  cross-rate 
foreign  currency  options  market.  The 
proposal  offers  three  cross-rate 
currencies  to  be  traded:  German  mark/ 
Japanese  yen.  British  pound/German 
mark  and  British  pound/Japanese  yen 
Each  involves  substantially  similar 
principles  and  risks  as  the  presently 


traded  U.S.  dollar-settled  foreign 
currency  options. 

The  outstanding  features  of  cross-rate 
currency  options  are  that  they  are  based 
on  the  exchange  rate  between  two 
foreign  currencies,  not  the  U.S.  dollar. 
For  example,  a  DM/JY  cross-rate  is  an 
options  on  the  relationship  between  the 
Japanese  yen  and  the  German  mark, 
which  Huctuates  without  reference  to 
the  value  of  the  U.S.  dollar  respecting 
those  currencies.  Similarly,  a  BP/DM 
cross-rate  is  an  option  on  the 
relationship  between  the  British  pound 
and  the  German  mark.  The  PHLX 
submits  this  proposal  to  list  three  cross- 
rate  options,  and  proposes  that  any 
additional  cross-rate  options  be  filed 
separately  with  the  Com.mission 
pursuant  to  Rule  19b-4. 

The  PHLX  notes  that  cross-rate 
currency  options  are  not  a  new 
investment  security  as  an  active  over- 
the-counter  market  exists  in  the  U.S.  and 
worldwide.  In  order  to  remain 
competitive,  the  PHLX  seeks  to  provide 
market  participants  with  the  benefits 
only  a  listed  currency  options  market 
offers,  such  as  the  assurances  of  a 
regulated  market  center,  liquid  auction 
markets,  posted  market  quotations 
featuring  standardized  contract 
specifications  and  procedures  for 
clearance  and  settlement  with  the 
guarantee  of  the  Options  Clearing 
Corporation  ("OCC")  to  all  investors. 

In  order  to  trade  options  on  cross-rate 
currencies,  amendments  to  the  PHLX 
listing  standards  in  Rule  1009.  quote 
spread  parameters  in  Rule  1014  and 
minimum  tick  fluctuations  in  Rule  1034 
are  proposed. 

The  PHLX  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  which  provides,  in  part,  that 
the  rules  of  the  Exchange  be  designed  to 
promote  the  mechanism  of  a  free  and 
open  market  and  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  WTitten  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organizations  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statement  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  propos*  d 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  v\-ithheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
Inspection  and  copying  in  the 
Com.mission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  8elf-regulator>'  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  January  31, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  jar.jary  3.  1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  91-510  Filed  l-S-91,  8.45  am) 

BILUNO  COOC  M10-01-M 


[Rel.  No.  IC-17936:  611-45011 

Alpine  Income  St\are5.  Inc.; 
Application  for  Deregistration 

|anuar>  3.  1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPUCANT.  Alpine  Income  Shares.  Inc. 
RELEVANT  ACT  SECTfON:  Section  8ff)- 
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SUMMARY  Of  AmJCATiON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  ixwestment  company. 
nuNO  DATE  The  application  on  Form 
N-8F  was  filed  on  December  21. 1990. 
HEANINO  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p,m,  on 
January  30. 1991  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  One  Battery  Park  Plaza,  New 
York.  NY  10004. 

FOR  FURTHER  INFORMATION  CONTACT 
Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2263.  or  Jeremy  N.  Rubenstein. 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation).. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Repreaentations 

1.  Applicant  was  organized  as  a 
Maryland  Corporation  and  is  registered 
as  an  open-end  diversified  management 
investment  company  under  the  Act.  On 
November  28. 1985,  applicant  filed  a 
notificatinn  of  registration  on  Form  N- 
8A.  On  March  3, 1985,  applicant  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  Applicant  filed 
no  registration  statements  pursuant  to 
the  Securities  Act  of  1933. 

2.  At  a  meeting  held  on  September  25. 
1990.  applicant's  board  of  directors 
adopted  a  plan  of  liquidation  and 
dissolution.  Applicant's  shareholders 
unanimously  approved  the  plan  of 
liquidation  at  a  special  meeting  held  on 
December  4, 1990.  On  December  18, 
1990.  applicant's  total  net  assets  were 
$28,187,510.03,  or  $10.13  per  share.  The 
liquidating  distribution  took  place  on 
December  19, 1990  at  $10.13  per  share. 

3.  Liquidation  expenses  of  $27,765.54 
were  borne  by  applicant. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets, 
or  liabilities.  Applicant  is  not  a  party  to 


any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in.  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FH  Doc.  91-511  Filed  1-9-91;  8:45  amj 

atLLINQ  CODC  t010-01-«l 

[InvMtmcnt  Company  Act,  Rel.  No.  17933; 
Intamatlonal  Series,  Rel.  No.  218;  812-7664] 

Tti«  BOING  Germany  Performance 
Fund,  Inc.;  Application 

Januarys,  1991. 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPLICANT:  The  BOING  Germany 

Performance  Fund,  Inc. 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3)  and  Rule 
12d3-l. 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  a  conditional  order  permitting  it  to 
invest  in  equity  and  convertible  debt 
securities  of  foreign  issuers  that,  in  each 
of  their  most  recent  fiscal  years,  derived 
more  than  15%  of  their  gross  revenues 
from  their  activities  as  a  broker,  dealer, 
underwriter,  or  investment  adviser 
("foreign  securities  companies")  in 
accordance  with  the  conditions  of  the 
proposed  amendments  to  Rule  12d3-l. 
FlUNO  DATE:  The  application  was  filed 
on  December  24, 1990. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  30, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Su-eet,  NW..  Washington.  DC  20549. 


Applicant,  11350  Random  Hills  Road, 
Suite  800,  Fairfax.  Virginia  22030. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  B.  Carroll.  Staff  Attorney,  at  (202) 
272-3043.  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified 
closed-end  management  investment 
company  registered  under  the  Act. 
BOING  European  Capital  Management. 
Inc.  acts  as  investment.adviser  to 
applicant. 

2.  Applicant  seeks  to  be  able  to 
diversify  its  portfolio  further  by  being 
permitted  to  invest  in  foreign  issuers 
that,  in  their  most  recent  fiscal  year, 
derived  more  than  15%  of  their  gross 
revenues  from  their  activities  as  a 
broker,  dealer,  undcrwTiter,  or 
investment  adviser. 

3.  Applicant  seeks  relief  from  section 
12(d)(3)  of  the  Act  and  Rule  12d3-l 
thereunder  to  invest  in  securities  of 
foreign  securities  companies  to  the 
extent  allowed  in  the  proposed 
amendments  to  Rule  12d3-l.  See 
Investment  Company  Act  Release  No. 
17096  (Aug.  3, 1989),  54  FR  33027  (Aug. 
11, 1989).  Proposed  amended  Rule  12d3- 
1  would,  among  other  things,  facilitate 
the  acquisition  by  applicant  of  equity 
securities  issued  by  foreign  securities 
companies.  Applicant's  proposed 
acquisitions  of  securities  issued  by 
foreign  securities  companies  will  satisfy 
each  of  the  requirements  of  proposed 
amended  Rule  12d3-l. 

Applicant's  Legal  Conclusions 

1.  Section  12(d)(3)  of  the  Act  prohibits 
an  investment  company  from  acquiring 
any  security  issued  by  any  person  who 
is  a  broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  provides  an  exemption  from 
Section  12(d)(3)  for  investment 
companies  acquiring  securities  of  an 
issuer  that  derived  more  than  15%  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities-related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 
Subparagraph  (b)(4)  of  Rule  12d3-l 
provides  that  "any  equity  security  of  the 
issuer  *  *  *  (must  be]  'margin  security' 
as  defined  in  Regulation  T  promulgated 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System."  "Margin 
security"  status  is,  generally  speaking. 
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available  only  to  securities  traded  in 
United  States  markets.'  Accordingly, 
applicant  seeks  an  exemption  from  the 
margin  security"  requirement  of  Rule 
12d3-l. 

2.  Proposed  amended  Rule  12d3-1 
provides  that  the  "margin  security" 
requirement  would  be  excused  if  the 
acquiring  company  purchases  the  equity 
securities  of  foreign  securities 
companies  that  meet  criteria 
comparable  to  those  applicable  to  equity 
securities  of  United  States  secun ties- 
related  businesses.  The  criteria,  as  set 
forth  in  the  proposed  amendments,  "are 
based  particularly  on  the  policies  that 
underiie  the  requirements  for  inclusion 
on  the  list  of  over-the-counter  margin 
stocks."  Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1?>89).  54  FR 
33027  (Aug.  11. 1989). 

Applicant's  Conditioa 

Applicant  agrees  to  the  following 
condition  in  connection  with  the  relief 
requested: 

Applicant  will  comply  wilh  the 
provisions  of  the  proposed  amendments 
to  Rule  12d3-l  (Investment  Company 
Act  Release  No.  17096  (Aug.  3, 1989);  54 
FR  33027  (Aug.  11. 1989)).  and  as  such 
amendments  may  be  reproposed. 
adopted,  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delejjatcd 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  91-502  Filed  1-9-91;  8:45  am| 
aauNO  CODE  mio-oi-« 


(Rel.  No.  10-17934;  811-42721 

Crusader  income  Shares,  Inc.; 
Application  for  Deregistration 

January  3, 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Crusader  Income  Shares, 

Inc. 

RELEVANT  ACT  SECTION:  Section  8(0- 


'  The  staff  of  the  Division  of  Investmenl 
Managemeiil  note*  that  the  Board  of  Governor*  of 
the  Federal  Reserve  System  recently  amended 
Regulation  T  to  Include  "foreiRn  marRin  stock|s|." 
However,  because  the  requirements  for  inclusion  on 
the  Board's  "List  of  Foreign  Margin  Stocks  "  are 
generally  more  restrictive  than  the  requirements  fot 
a  "margin  security"  traded  in  United  States 
markets,  securities  issued  by  many  foreign 
securities  finns  are  not  included  in  the  definition  of 
"foreign  tnarf  in  stocks"  under  Regulation  T.  See  12 
CKR  220.2  (i)  and  (qK6) 


SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  December  21, 1990. 
HEARING  OR  NOTIFICATION  OF  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p  m.  on 
January  30, 1991  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretarj'. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  20549. 
Applicant,  One  Battery  Park  Plaza,  New 
York.  NY  10004. 

FOR  FURTHER  INFORMATION  CONTACr. 
Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2263.  or  Jeremy  N.  Rubenstein. 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Marj'land  Corporation  and  is  registered 
as  an  open-end  diversified  management 
investment  company  under  the  Act.  On 
March  27, 1985,  applicant  filed  a 
notification  of  registration  on  Form  N- 
B.\.  On  |une  27. 1985.  applicant  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  Applicant  filed 
no  registration  statements  pursuant  to 
the  Securities  Act  of  1933. 

2.  At  a  meeting  held  on  October  24. 
1990,  applicant's  board  of  directors 
adopted  a  plan  of  liquidation  and 
dissolution.  Applicant's  shareholders 
approved  the  plan  of  liquidation  and 
dissolution  at  a  special  meeting  held  on 
December  4, 1990.  On  December  18. 
1990.  applicant's  total  net  assets  were 
$66,293,369.79.  or  $10,18  per  share.  The 
liquidating  distribution  took  place  on 
December  19, 1990  at  $10.18  per  share. 

3.  Liquidation  expenses  of  $31,698.29 
were  borne  by  applicant. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets, 
or  liabilities.  Applicant  is  not  a  party  to 


any  litigation  or  administrative 
proceeding.  Applicant  is  not  presentiy 
engaged  in.  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  Comrnission.  by  the  Division  of 
Investment  management,  under  delegated 
authonty. 

Margaret  H.  McFarland. 
Deputy  Secretary 

\FR  Doc.  91-512  Filed  1-9-91;  8:45  am) 
BIUJMG  CODE  M1»-ei-H 


(Ret.  No.  IC-17930;  S11-2S4S1 

First  Investors  Qualified  Dividend 
Fund,  Inc;  Notice  of  Application 

IdnuaT  2.  1991. 

agency:  SecuriUes  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT:  First  Investors  Qualified 
Dividend  Fund,  Inc 
RELEVANT  i»«0  ACT  SECTION:  Section 
8(f). 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 
FIUNQ  DATE:  The  application  on  Form 
N-8F  was  filed  on  November  13. 199a 
and  amended  on  December  14. 1990. 
HEARING  OR  NOTIRCATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretar}'  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
januarj'  29, 1991,  and  should  be 
accompanied  by  proof  of  ser\'ice  on 
applicant,  in  the  form  of  an  affidavit  ot, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretarj'. 

ADDRESSES:  Secretary ,  SEC.  450  5th 
Street  NW.,  Washington.  DC  20549 
Applicant.  95  Wall  Street,  New  York. 
New  York  10005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Carroll.  Staff  Attorney,  at  (202) 
272-3043,  or  Jeremy  N  Rubenstein. 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
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•UPfLUMNTARY  INFOKMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant'*  RepreMOtations 

1.  Applicant  is  an  open-end 
management  investment  company.  On 
August  25, 1978,  applicant  filed  a 
registration  statement  on  Form  N-1 
under  the  Securities  Act  of  1933  with 
respect  to  an  indefinite  number  of 
shares  of  common  stock,  which 
registration  statement  became  effective 
on  September  19, 1983. 

2.  Applicant  was  incorporated  in 
Nevada  on  July  5, 1978,  under  the  name 
First  Investors  Adjustable  Preferred 
Fund.  Inc.  On  April  22. 1987.  applicant's 
name  was  changed  to  First  Investors 
Qualified  Dividend  Fund,  Inc. 

3.  During  1989,  applicant  experienced 
significant  redemptions  of  its  shares.  On 
December  21, 1989,  the  board  of 
directors  of  applicant  requested 
management  to  contact  applicant  s 
shareholders  in  writing  to  advise  them 
that  it  would  be  in  their  best  interest  to 
voluntarily  redeem  their  shares. 
Applicant's  annual  report  for  the  fiscal 
year  ended  December  31, 1989,  and  a 
letter  dated  March  14, 1990,  that  was 
sent  to  all  of  applicant's  shareholders, 
encouraged  shareholders  to  redeem 
their  shares  of  applicant. 

4.  In  furtherance  of  the  board's  desire 
to  liquidate  applicant  and  pursuant  to 
applicant's  Articles  of  Incorporation  and 
Prospectus,  shareholders  having 
accounts  with  fewer  than  1,000  shares 
were  sent  written  notification  on  April 
25, 1990,  that  their  accounts  would  be 
fully  liquidated  in  60  days  (the  close  of 
business  on  June  25, 1990).  After  such 
liquidation,  application  had  no 
shareholders. 

5.  Applicant  has  not  retained  any 
assets  and  does  not  have  any  debt  or 
other  liablities  outstanding.  Applicant 
is  not  a  party  to  any  litigation  or 
administrative  proceeding.  There  are  no 
security  holders  of  applicant.  Applicant 
is  not  engaged  in  and  does  not  propose 
to  engage  in  any  activities  other  than 
those  related  to  its  dissolution. 

For  the  Conunission.  by  the  Division  of 
Investment  Management,  under  delt»gaied 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary 

\¥R  Doc.  91-503  Filed  1-9-91;  8:45  am) 
MLUNQ  COOC  a010-4t-M 


(R«l.  No.  IC-17M2;  •12-7493] 

John  Hancock  Bond  Trust  et  aU 
Application 

January  2, 1991. 

AOCNCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANTS:  John  Hancock  Bend  Trust, 
John  Hancock  U.S.  Government 
Securities  Trust,  John  Hancock  Tax- 
Exempt  Income  Trust,  John  Hancock 
Cash  Management  Trust,  John  Hancock 
Asset  Allocation  Trust,  John  Hancock 
Special  Equities  Trust,  John  Hancock 
U.S.  Government  Guaranteed  Mortgages 
Trust,  John  Hancock  Global  Trust,  John 
Hancock  High  Income  Trust,  John 
Hancock  Tax-Exempt  Series  Trust,  John 
Hancock  Worid  Trust,  and  John 
Hancock  Growth  Trust,  registered  open- 
end  management  investment  companies, 
and  John  Hancock  Investors  Trust  and 
John  Hancock  Income  Securities  Trust, 
registered  closed-end  management 
investment  companies,  and  on  behalf  of 
all  registered  investment  companies  for 
which  John  Hancock  Advisers,  Inc,  may 
in  the  future  serve  as  investment  adviser 
(together,  the  "Funds"),  and  John 
Hancock  Advisers,  Inc, 
RELEVANT  ACT  SECTIONS:  Applicants 
seek  an  order  pursuant  to  Section  17(d) 
of  the  Act  and  Rule  17d-l  thereunder, 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  Funds  to 
deposit  their  daily  uninvested  cash 
balances  into  a  single  joint  account  to 
be  used  to  enter  into  one  or  more  large 
repurchase  agreements. 
FlUNO  DATES:  The  application  was  filed 
on  March  9, 1990,  and  amended  on 
October  17  and  December  5, 1990, 
HEARING  OR  NOTIFICATION  OF  HEARINa* 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
January  28, 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
issues  you  contest.  Serve  the  Applicants 
with  the  request,  personally  or  by  mail, 
and  also  send  it  to  the  Secretary  of  the 
SEC,  along  with  proof  of  service  by 
affidavit,  or,  for  lawyers,  by  certificate. 
Request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  John  Hancock  Bond  Trust  et 


al.  c/o  Thomas  H.  Drohan,  John 
Hancock  Advisers,  Inc.,  101  Huntington 
Avenue,  Boston,  MA  02199-7603. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brion  R.  Thompson,  Special  Counsel,  at 
(202)  272-3567  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPI^MENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  investment 
companies  registered  under  the  Act 
Each  of  the  Funds  has  entered  into  an 
investment  advisory  contract  with  John 
Hancock  Advisers.  Inc.  (the  "Adviser"). 

2.  Each  of  the  Funds  which  is 
presently  authorized  to  invest  in 
repurchase  agreements  has  established 
certain  systems  and  standards  that 
comply  with  the  requirements  regarding 
repurchase  agreements  set  forth  by  the 
SEC  in  its  published  releases,  guidelines 
and  interpretations. 

3.  Each  Fund  from  time  to  time  has,  or 
may  be  expected  to  have,  uninvested 
cash  balances  in  its  account  at  its 
custodian  bank  which  would  otherwise 
not  be  invested  in  portfolio  securities. 
Generally,  a  portion  of  such  assets  of 
the  Funds  which  are  authorized  to  do  so 
are  invested  in  overnight  repurchase 
agreements  with  banks  or  broker 
dealers;  they  may  also  be  invested, 
where  authorized,  in  short-term  money 
market  securities,  or  other  short-term 
investments  authorized  by  each  Fund's 
investm,-:nt  policies. 

4.  Each  repurchase  agreement  is  made 
by  calling  a  United  States  bank,  a  non- 
bank  primary  government  securities 
dealer  or  a  major  brokerage  house  and 
indicating  the  rate  of  interest  and  size  of 
the  desired  repurchase  agreement. 
Particular  U.S.  Government  obligations 
to  be  held  as  collateral  would  be  then 
identified  and  the  Fund's  custodian 
bank  would  be  notified,  and  the 
securities  would  either  be  wired  to  the 
account  of  the  custodian  bank  at  the 
proper  Federal  Reserve  Bank, 
transferred  to  a  sub-custodian  account 
of  the  Fund  at  another  qualified  bank  or 
redesignated  and  segregated  on  the 
records  of  the  custodian  bank  if  the 
custodian  bank  is  already  the  recorded 
holder  of  the  collateral  for  the 
repurchase  agreement.  Currently  each 
such  Fund  separately  pursues,  secures 
and  implements  such  investments, 
resulting  in  certain  inefficiencies  and 
increased  costs  and  limiting  the  return 


Federal  Register  /  Vol.  56.  No.  7  /  Tliursday.  January  10.  1991  /  Notices 


1M7 


which  some  or  ail  of  the  Funds  could 
otherwise  achieve. 

5.  The  Funds  propose  to  establish  a 
single  joint  account  for  the  purpose  of 
allowing  those  Funds  authorized  to  do 
so  to  engage  in  repurchase  agreements. 
In  the  event  that  one  or  more  of  the 
Funds  and  any  future  investment 
companies  for  which  the  Adviser  serves 
as  investment  adviser  should  at  any 
time  in  the  future  use  different 
custodians,  it  is  proposed  that  the  Funds 
be  permitted  to  operate  a  joint  account 
at  one  such  custodian.  Each  Fund  would 
transfer  a  portion  of  its  remaining 
uninvested  cash  into  the  joint  account. 
The  joint  account  would  not  be 
distinguishable  from  any  other  account 
maintained  by  a  Fund  with  the 
custodian  bank  on  the  commingled 
basis.  The  account  would  not  have  any 
separate  existence  which  would  have 
indicia  of  a  separate  legal  entity.  The 
sole  function  of  this  account  would  be  to 
provide  individual  daily  transactions  for 
each  Fund  necessary  to  manage  their 
respective  daily  uninvested  cash 
balances.  A  Fund's  investments  in  the 
joint  account  will  not  be  subject  to  the 
claims  of  creditors,  whether  brought  in 
bankruptcy,  insolvency  or  other  legal 
proceedings,  or  of  any  other  participant 
Fund  in  the  joint  account.  Each  Fund's 
liability  on  any  repurchase  agreement 
purchased  by  the  joint  account  will  be 
lim.ited  to  its  interest  in  such  repurchase 
agreement. 

6.  Each  of  the  Funds  that  would 
participate  in  the  proposed  joint  account 
would  do  so  on  the  same  basis  as  everj' 
other  Fund  in  conformity  with  its 
respective  fundamental  investment 
objectives,  policies  and  restrictions.  The 
Adviser  would  have  no  monetary 
participation  in  the  joint  account,  but 
would  be  responsible  for  investing 
monies  in  the  account,  establishing 
accounting  and  control  procedures, 
ensuring  the  equal  treatment  of  each 
Fund,  and  ensuring  that  the  assets  of  the 
Funds  would  continue  to  be  held  under 
proper  bank  custodial  procedures. 

7.  The  joint  account  would  save  the 
Fund  substantial  amounts  in  yearly 
transaction  fees,  allow  the  Funds  to 
negotiate  higher  rates  of  return,  reduce 
the  possibility  of  errors  by  reducing  the 
number  of  trade  tickets,  and  allow  the 
Funds  greater  flexibility  to  avoid  times 
when  excess  cash  could  not  be  invested 
prudently.  Applicants  estimate  that,  had 
the  joint  account  been  in  place,  the 
Funds  would  have  had  an  aggregate 
savings  of  approximately  $8,820  in 
transaction  fees  alone  for  the  twelve 
months  ended  December  31, 1989. 

8.  Any  future  Funds  that  participate  in 
the  joint  account  would  be  required  to 


do  80  on  the  same  terms  and  conditions 
as  the  existing  Funds. 

Applicants'  Conditioas 

As  an  express  condition  to  obtaining 
an  exemptive  order.  Applicants  agree  to 
operate  the  joint  account  according  to 
the  following  procedures: 

(1)  A  separate  cash  account  would  be 
estabhshed  at  the  custodian  bank  into 
which  each  Fund  would  deposit  a 
portion  of  its  dailv  uninvested  net  cash 
balances. 

(2)  Cash  in  the  joint  account  would  be 
invested  solely  in  repurchase 
agreements  collateralized  by  suitable 
U.S.  Government  obligations;  such 
repurchase  agreements  would  satisfy 
the  most  restrictive  standards  for 
repurchase  agreement  transactions  set 
by  any  of  the  Funds  participating  in  a 
particular  repurchase  agreement 
transaction,  and  all  repurchase 
agreements  will  have  an  overnight,  over 
the  weekend  or  over  a  hohday  duration, 
and  in  no  event  a  duration  of  more  than 
seven  days. 

(3)  All  investments  held  by  the  joint 
account  would  be  valued  on  an 
amortized  cost  basis. 

(4)  Each  Fund  valuing  its  assets  on  the 
basis  of  amortized  cost  would  use  the 
average  maturity  of  the  joint  account  for 
the  purpose  of  computing  the  Fund's  pro 
rata  interest  In  each  security  with 
respect  to  the  portion  of  its  assets  held 
in  such  account  on  the  day. 

(5)  In  order  to  assure  that  there  would 
be  no  opportunity  for  one  Fund  to  use 
any  part  of  a  balance  of  the  joint 
account  credited  to  another  Fund,  no 
Fund  would  be  allowed  to  create  a 
negative  balance  in  the  joint  account  for 
any  reason,  although  it  would  be 
permitted  to  draw  down  its  entire 
balance  at  any  time;  each  Fund's 
decision  to  invest  in  the  joint  account 
would  be  solely  at  its  option,  with  a 
Fund  being  required  neither  to  invest  a 
minimum  amount  nor  to  maintain  a 
minimum  balance;  each  Fund  would 
retain  the  sole  ownership  rights  to  any 
of  its  assets,  including  interest 
receivable  on  the  assets  invested  in  the 
joint  account;  each  Fund's  investment  in 
the  joint  account  would  be  documented 
daily  on  the  books  of  both  the  Fund  and 
the  custodian  bank. 

(6)  Each  Fund  would  participate  in  the 
income  earned  or  accrued  in  the  joint 
account  and  all  instruments  (i.e.,  cash 
and  U.S.  Government  securities)  held  in 
the  joint  account  on  the  basis  of  its  pro 
rata  share  of  each  of  the  repurchase 
agreements  in  the  account 

(7)  Under  the  general  terms  of  each 
Fund's  investment  advisorj'  contract  the 
Adviser  would  administer  the 
investment  of  the  cash  balances  in  and 


operation  of  the  joint  account  and  would 
not  collect  any  separate  fees  for  the 
management  of  the  joint  account 

(8)  The  administration  of  the  joint 
account  would  be  within  the  fidelity 
bond  coverage  by  Section  17(g)  of  the 
Act  and  Rule  17g-l  thereunder. 

(9)  The  governing  bodies  of  each 
existing  Fund  and  any  future  Funds 
participating  In  the  joint  account  would 
evaluate  annually  the  joint  account 
arrangements,  and  would  continue 
participation  in  the  account  only  if  they 
were  to  determine  that  there  was  a 
reasonable  likelihood  that  the  Fund  and 
its  shareholders  would  benefit  from 
continued  participation. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doa  91-504  Filed  l-S-91:  8:45  am) 
WLUNO  COOC  wio-ei-ii 


IRet  No.  IC-17935;  $11-46601 

Rtienus  Income  Shares,  tnc; 
Application  for  Deregistration 

lanuary  3, 1991. 

AQENCr.  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Rhenus  Income  Shares.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FIUNQ  DATE:  The  application  on  Form 
N-aF  was  filed  on  December  21,  199a 
HEARING  OR  NOTinCATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Januarj'  30, 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawjers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
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Applicant,  One  Battery  Park  Plaza.  New 

York,  NY  10004. 

rOR  FUnTMCR  INFOMIATION  CONTACT: 

Nicholas  D.  Thomas.  Staff  Attorney,  at 
(202)  504-2263,  or  )eremy  N.  Rubenstel.^, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
tUPPLKMCNTARV  INFORMATtON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  organized  as  a 
Maryland  Corporation  and  is  registered 
as  an  open-end  diversiHed  management 
investment  company  under  the  Act.  On 
May  7, 1986,  applicant  Tiled  a 
notification  of  registration  on  Form  N- 
8.\.  On  August  4. 1988,  applicant  filed  a 
rpgistration  statement  pursuant  to 
section  8(b)  of  the  Act.  Applicant  filed 
no  registration  statements  pursuant  to 
the  Securities  Act  of  1933. 

2.  At  a  meeting  held  on  September  25, 
1990.  applicant's  board  of  directors 
adopted  a  plan  of  liquidation  and 
dissolution.  Applicant's  shareholders 
unanimously  approved  the  plan  of 
liquidation  and  dissolution  at  a  speci  il 
meeting  held  on  December  4. 1990.  On 
December  18, 1990,  applicant's  total  net 
assets  were  $20,114,763.38,  or  $9.87  per 
share.  The  liquidating  distribution  took 
place  on  December  19, 1990,  at  $9.87  per 
share. 

3.  Liquidation  expenses  of  $25,125  94 
were  borne  by  applicant. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets, 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  Commission,  by  the  Division  of 
InvesimenI  Management,  under  dcIegHteii 
authority. 

Marsar«i  H.  McFariaiMl, 
Dt^puty  Secretary. 

[KR  Doc.  91-513  Filed  1-9-91;  8:45  am) 
■ILUNQ  COOC  WM-AV* 

[ni«No.soo-ii 

Detta  Rental  Systems,  Inc.;  Order  of 
Suspension  of  Trading 

]<inuary  7,  1991. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate 
information  concerning  Delta  Rental 
Systems,  Inc.  ("Delta  "],  of  Miami, 


Honda,  and  that  questions  have  been 
raised  about  the  accuracy  and  adequary 
cf  representations  concerning  Delta's 
f.nancial  statements,  including  (3)  the 
use  by  Delta  of  a  fictitious  accountant's 
opinion  letter  included  in  an  annual 
report  on  Form  10-K  filed  with  the 
Commission  on  April  20. 1990;  and  (b) 
the  use  of  an  opinion  letter,  in  an 
amendment  to  the  annual  report  on 
Form  8,  which  was  filed  with  the 
Commission  on  November  8, 1990,  by  an 
accountant  who  was  not  authorized  by 
the  relevant  state  accounting  authorities 
to  issue  such  a  letter.  The  Commission  is 
of  the  opinion  that  the  public  interest 
and  the  protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
Delta. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  securities 
of  Delta,  over-the-counter  or  otherwise, 
is  suspended  for  the  period  from  9  a.m. 
e.s.t..  January  7, 1991  through  11;59  p.m. 
e.8.1.  on  January  18, 1991. 

By  the  Commission, 
lonathan  G.  Katz, 

SiXKtary. 

[i  R  Doc.  91-M3  Filed  1-9-91;  &45  am) 

B>UJNC  COOC  MtO-01-M 


SMALL  BUSINESS  ADMINISTRATION 

I  Declaration  of  Disaster  Loan  Area  t247V, 
Amdt  1 1 

Indiana;  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
ampndment  ddted  December  14, 1990  to 
the  Presidents  major  disaster 
declaration  of  December  6  to  establish 
the  incident  period  as  beginning 
November  27  and  continuing  through 
December  14, 1990. 

All  other  informations  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
February  6, 1991,  and  for  economic 
injury  until  the  close  of  business  on 
September  6, 1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  20, 1990. 
Alfred  E.  |udd, 
A .  ling  Assistant  Administrator 

[FR  Doc.  91-596  Filed  1-9-91:  8:45  am) 

•lUJNO  COOC  MM-ev-M 


I  Declaration  of  Disaster  Loan  Area  K2A12' 

Federated  States  of  Micronesia; 
Declaration  of  Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  14, 
rJ90,  I  find  that  the  States  of  Chuuk 
(Truk)  and  Yap  in  the  Federated  Stales 
of  Micronesia  constitute  a  disaster  area 
as  a  result  of  damages  caused  by 
Typhoon  Owen  which  occurred 
November  26  through  December  1. 1990. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  February  14. 1991.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  September  16.  1991.  at  the 
Eddress  listed  below: 
Disaster  Area  4  Office.  Small  Business 

Administration,  P.O.  Box  13795, 

Sacramento.  CA  95853-4795 
or  other  locally  announced  locations. 

The  interest  rates  are: 


Fof  Ptiysical  Damage 

Ho<T>8ownefs   *rtri   credit   available  els«- 

whefo — ■■ 

HomeownefS  iwitiKXJt  cre<W  available  eise- 

wttere 

B'jsmosses  wtth  Oedit  avatianle  elsewhere 
Bj«n«sses  end  ^4oo-Prom  Oganoations 

without  credrt  available  elsewhefe  

Oihers  (including  non-pfofrt  ofganuations)  j 

with  credit  availably  eisewhete 1     9  126 

For  Economic  Iniury 

Businesses  and  sma!'  agncut^ural  coopera-  I 

tives  wrthout  creott  avaiiabte  eisewhero j     4  000 


Per- 
cent 


eooo 

4.000 

8000 
4000 


The  number  assigned  to  this  disaster 
fur  physical  damage  is  247206  and  for 
economic  injury  the  number  is  720700. 

(Catalog  of  Federal  Dcmestic  Assislaoce 
iTogram  Nos.  59002  and  59008 

Dated.  December  20, 1990. 
Alfred  E.  |udd. 

Acting  Assistant  Adwinistrvlor  for  Disaster 
Assistance. 
\FR  Doc.  91-596  Filed  1-9-91:  8:45  am) 

BILUNQ  COOC  WIS-OI-M 


[Declaration  of  Disaster  Loan  Area  #2467; 
Amdt  2] 

South  Carolina;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  December  4, 1990  to 
the  President's  major  disaster 
declaration  of  October  22  to  include 
Lancaster  County  in  the  State  of  South 
Carolina  as  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
flooding  October  11  through  October  28, 
1390. 
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In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Mecklinburg  and  Union  in  the  State  of 
North  Carolina  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

The  termination  date  for  filing 
applications  for  physical  damage  for 
victims  located  in  the  above-named 
county  will  be  January  21, 1991,  30  days 
from  the  date  of  this  notice.  For  all  other 
designated  counties,  the  deadline  for 
filing  applications  for  physical  damage 
will  remain  December  21, 1990,  and  for 
economic  injury  until  the  close  of 
business  on  July  22, 1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  21. 1990. 
Alfred  E.  Judd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  91-618 Filed  1-9-91:  845  am] 

BILUNQ  CODE  K2S-0t-M 


(Declaration  of  Disaster  Loan  Area  #2469; 
AmdL2] 

Washington;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  December  7,  8.  and 
10, 1990  to  the  President's  major  disaster 
declaration  of  November  26  to  include 
the  counties  of  Chelan.  Clallam,  Island. 
Jefferson,  Kitsap,  Kittitas,  San  Juan,  and 
Yakima  in  the  State  of  Washington  as  a 
disaster  area  as  a  result  of  damages 
caused  by  severe  storms  and  flooding 
beginning  on  November  9, 1990. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Benton.  Douglas.  Grant,  and  Klickitat  in 
the  State  of  Washington  may  be  filed 
until  the  specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
January  25, 1991,  and  for  economic 


injury  until  the  close  of  business  on 
August  26, 1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  December  24. 1990. 
Alfred  E.  Judd. 

.Acting  Assistant  Administrator  for  Disaster 
Assistance. 
1fR  Doc.  91-597  Filed  1-9-91:  8:45  am] 

BILUNG  CODE  K2S-01-U 


[License  No.  01/02-0482] 

Norstar  Capital  Inc.;  Surrender  of 
License 

Notice  is  hereby  given  that  Norstar 
Capital  Inc..  Ill  Westminster  Street, 
Providence.  Rhode  Island  02903  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Act).  Norstar 
was  licensed  by  the  Small  Business 
Administration  of  April  12, 1985. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  27, 1990,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No,  59011,  Small  Business 
Investment  Companies) 

Dated:  December  31. 1990. 
Bernard  Kulik, 

Associate  Administrator  for  Investment. 
[FR  Doc.  91-598  Filed  1-9-91.  8:45  am) 

BILUNQ  CODE  K2S-0t-M 


Region  IX  Regional  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographical  area 
of  San  Diego,  will  hold  a  public  meeting 
at  10  a.m.  on  Monday,  January  14, 1991, 
in  the  Federal  Building,  880  Front  Street, 
San  Diego,  California,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
George  P.  Chandler,  Jr..  District  Director. 
U.S.  Small  Business  Administration,  880 
Front  Street,  suite  4-S-29,  San  Diego, 


California  92188.  telephone  (619)  557- 
7252. 

Dated:  December  28. 1990. 
Jean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc.  91-599  Filed  1-9-61;  8:45  am) 

BILUNQ  CODE  M2S-01-II 


Region  I  Regional  Advisory  CourKil; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council,  located  m  the  geographical  area 
of  Montpeher,  will  hold  a  public  meeting 
at  10:30  a.m.  on  Wednesday,  January  23. 
1991,  at  Suzannas  Restaurant  (Lague 
Inn),  Berlin.  Vermont,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Kenneth  A.  Silvia.  District  Director.  U.S. 
Small  Business  Administration,  87  State 
Street.  P.O.  Box  605,  Montpelier, 
Vermont  05602  telephone  (802)  828-4422. 

Dated:  December  28. 1990. 
Jean  M.  Nowak. 

D.  rector.  Office  of  Advisory  Councils. 
(FR  Doc.  91-600  Filed  1-9-91:  8:45  am) 

BILUNQ  CODE  M2S-01-M 


[Ucense  No.  03/03-5192] 

Allied  Financial  Services  Corporation 
li;  Application  for  a  License  to  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SB.^) 
pursuant  to  §  107.102  of  the  SBA 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1990))  under  the  name  of  Allied 
Financial  Ser\ices  Corporation  il  (the 
Applicant).  1666  K  St .  NW.,  suite  901. 
Washington.  DC  20006  for  a  license  to 
operate  as  a  small  business  investment 
company  under  the  provisions  of  the 
Small  Business  Invetitment  Act  of  1958. 
as  amended,  (the  Ac!),  (15  U.S.C.  661  et 
seq.)  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  proposed  officers,  directors  and 
sole  shareholder  of  the  Applicant  are  as 
follows: 


Name 


George  C.  Williams,  1666  K  St..  NW  .  Washington.  DC  20006 

David  Gladstone,  1666  K  St.  NW.,  Washington,  DC  20006 

Phil  A  PettJt  Amer>can  Express  Tower.  NY  10285 - 

Lawrence  I.  Hertwa  BOO  17th  St.,  NW .  Washington,  DC  20006 ...... 

Charles  L  Palmer,  111  E.  Las  Olas  Btvd  Ft — 

Smith  T.  Wood.  9014  Otd  Dominion  l> ,  McLean,  VA  22102 __ 


Tide  o1  relationship 


Chairman  aod  Drecto' 

President  &  Orector 

Director. 

Director. 

Director. 

Director. 
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Jorw  D  Reitly,  1250  24m  St..  NW  .  Washington.  DC  20037 
Cf«Q  L  Fullflf.  1317  F  St ,  NW ,  Washinflton.  DC  20004 
Alli«0  C«prt*  Co»p«ation  II.  1666  K  SL,  NW  .  WasMnglon, 


DC  20006.. 


Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
mdnagement,  and  the  probability  of 
successful  operation  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness,  in  accordance  with  the  Act 
and  the  SBA  Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
to  SBA.  in  writing,  relevant  comments 
on  the  proposed  licensing  of  this 
company.  Any  such  communication 
should  be  addressed  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  L  Street, 
NW.,  Washington.  DC  20416. 

A  copy  of  this  notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  Washington,  DC  area. 

(Catalog  of  Federal  Dompstic  Assistance 

Program  No.  59.011,  Small  Busmess 

Investment  CompaniRs) 

Bernard  Kulik. 

Associate  Administrator  for  InvestwenL 

[FR  Doc.  91-601  Filed  1-9-91:  8:45  am) 

BtlXING  COOe  I0»-01-M 


20006  for  a  license  to  operate  as  a 
limited  partnership  small  business 
investment  company  (SBIC)  under  the 
provisions  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
(the  Act),  15  U.S.C.  661.  et.  seq.)  and  the 
Rules  and  Regulations. 

The  general  partners,  its  officers  and 
directors  of  the  Applicant  are  as 
follows: 


[UcanM  No.  03/03-01931 

Legacy  Fund  Limited  Partnership; 
Application  for  a  License  to  Operate 
as  a  Smail  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administraton  (SBA)  pursuant  to 
$  107.102  of  the  regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1990))  Legacy  Fund 
Limited  Partnership  (the  Applicant),  815 
Connecticut  Ave..  NW.  Washington.  DC 


Nam* 


Name 


The  Legacy  Fuod.lnc. ... 
Legacy  Fund  Partners, 

Inc.. 
Jonathan  J  Ledecky — 


Timothy  R.Furey.... 


Title 


Df  Jaromir  Ledecky.. 
William  M.  Furey 


Investment  Advisef 
General  Partner  ot 

Apptica.1t 
President  of  Investment 

A(N<sor  and 

Corporate  General 

Partner  Lin'Jted 

Parnter 
Vice  President  & 

Secretary  ot 

lnvestrT>ent  Adviser 

and  Corporate 

General  Partrwr. 

Limited  Partner 
Director  o1  Corporate 

Generai  Partner 
Director  ot  Corporate 

General  Partner. 


Title  ot  relationshjp 


Director 
Director. 
100%. 


the  general  business  reputation  and 
character  of  the  general  partners  and  the 
probability  of  successful  operations  of 
the  Applcant  under  their  management, 
including  adequate  profitability  and 
financial  soundness,  in  accordance  with 
the  Act  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Associate 
Administrator  for 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  the  Washington.  D.C.  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.01  Small  Business  Investment 
Companies) 
Dated:  December  21, 1990. 

Beraarti  Kulil(, 

Associate  Administrator  for  Investment. 

[FR  Doc.  91-602  Filed  1-9-91:  8:45  am] 
BiujNOCOOE  vsiS-o^-m 


Legacy  Fund  Partners,  Inc.,  the 
corporate  general  partner  of  the 
Applicant,  is  100%  owned  by  Jonathan  J. 
Ledecky  and  Timothy  R.  Furey. 

The  Applicant,  a  limited  partnership 
organized  under  the  provisions  of  the 
District  of  Columbia  Code  Sec.  41-401  & 
f.f.  and  duly  qualified  to  do  business  in 
the  District  of  Columbia,  will  begin 
operations  with  approximately 
$1,000,000  of  paid-in  capital  and  paid-in 
surplus  to  be  obtained  through  a  private 
placement.  The  applicant  will  conduct 
its  activities  primarily  in  the  District  of 
Columbia,  and  will  consider  investments 
in  businesses  in  other  areas  of  the 
United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 


[Application  No.  09/09-53921 

U  P  Resources  Inc.;  Application  for  a 
Small  Business  Investment  Company 
License 

Application  for  a  license  to  operate  a 
small  business  investment  company 
(SBIC)  under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (15  U.S.C.  661  et  seq.]  has  been 
filed  by  U  P  Resources  Inc.  (Applicant). 
429  S.  Euclid  Avenue,  Suite  B,  Anaheim. 
California  92802,  with  the  Small 
Business  Administration  pursuant  to  13 
CFR  107.102  (1990). 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows: 


Chienkuo  Fred  Chang,  107  S  Cnstal  Spnngs  Ct .  Brea  CA  92621 

Lihng  Chang.  107  S  Cnstal  Springs  CV.  Brea.  CA  92621 

George  Cht-Vung  H»u.  2061 S  E   Appaloosa  Dr .  Walnut.  CA  91789.... 
bang  Cnih  Bonnet  ^an,  1131  E.  Claraday  Si,  Glendora.  CA  91704.... 


Title  or  position 


President.  Director 

Treasurer.  Director 

Investment  Consultant 
Secretary.  Director 


Percent  ot 
ownership 


SO 


SO 


The  Applicant,  a  California 
corporation,  is  expected  to  begin 
operations  with  $1,000,000  of  private 


capital.  The  Applicant  will  conduct  its 
activities  in  the  Western  region  of  the 
United  States. 


Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
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character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  existing 
company  under  their  management 
including  adequate  profitability  and 
financial  soundness  in  accordance  with 
the  Small  Business  Investment  Act  of 
1958.  as  amended,  and  the  SBA  Rules 
and  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Associate  Administrator  for 
Investment  Small  Business 
Administration.  1441  "L"  Street  NW.. 
Washington,  DC  20416. 

A  copy  of  this  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Anaheim,  California. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  59.011,  Small  Business 

Investment  Companies) 

Bernard  Kulik. 

Associate  Administrator  for  Investment 

[FR  Doc.  91-603  Filed  1-9-91;  8:45  amj 

BttJJNQCOOC  Ka»41-« 


DEPARTMENT  OF  STATE 

I  Public  Notice  13201 

Turtles  In  Shrimp  Trawrl  Fishing 
Operations  Protection;  Guidelines 

action:  Notice  of  guidelines  for 
determining  comparability  of  foreign 
programs  for  the  protection  of  turtles  in 
shrimp  trawl  fishing  operations. 
SUMMARY:  Section  609  of  Public  Law 
101-162  provides  that  shrimp  harvested 
with  technology  that  may  adversely 
afTect  certain  sea  turtles  may  not  be 
imported  into  the  United  States  unless 
there  is  a  certification  to  Congress  by 
May  1, 1991,  and  annually  thereafter, 
that  the  harvesting  nation  has  a 
regulatory  program  and  an  incidental 
take  rate  comparable  to  that  of  the 
United  States.  This  notice  establishes 
guidelines  that  will  be  used  by  the 
Department  of  State  in  making  that 
certification. 

EFFECTIVE  DATE:  )anuary  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bill  Gibbons-Fly,  Office  of  Fisheries 
Affairs.  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State. 
Washington,  DC  20520,  Telephone 
number  (202)  647-3940. 
SUPPlfMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  provides  that 
shrimp  harvested  with  technology  that 
may  adversely  affect  certain  see  turtles 
may  not  be  imported  into  the  United 
States  unless  the  President  certifies  to 


Congress  by  May  1, 1991  and  annually 
thereafter  that  the  harvesting  nation  has 
a  regulatory  program  and  an  incidental 
take  rate  comparable  to  that  of  the 
United  States.  The  President  has 
delegated  this  authority  to  the  Secretary 
of  State.  (To  be  published  in  the  Federal 
Register.) 

The  Department  of  State  has 
determined  that  the  import  restriction 
does  not  apply  to  aquaculture  shrimp, 
since  the  harvesting  of  such  shrimp  does 
not  adversely  affect  sea  turtles.  The 
Department  has  also  determined  that 
the  scope  of  section  609  is  limited  to  the 
wider  Caribbean/western  Atlantic 
region.  Section  609  refers  to  sea  turtles 
whose  conservation  is  the  subject  of 
U.S.  regulations  that  require,  among 
other  things,  that  shrimp  trawl  vessels 
fishing  in  U.S.  waters  in  certain  areas  of 
the  Gulf  of  Mexico  and  Atlantic  use 
Turtle  Excluder  Devices  (TEDs)  or 
reduced  tow  times  during  certain 
seasons  to  reduce  the  incidental 
mortahty  of  sea  turtles  in  trawl 
operations.  In  passing  section  609, 
Congress  recognized  that  these 
conservation  measures  taken  by  U.S. 
shrimp  fishermen  would  be  of  hmited 
effectiveness  unless  a  similar  level  of 
protection  is  afforded  throughout  the 
turtles'  migratory  range  across  the  Gulf 
of  Mexico,  Caribbean  and  western 
central  Atlantic  (Wider  Caribbean 
Region). 

It  has  been  determined  that  nations  in 
the  wider  Caribbean  with  commercial 
shrimp  trawl  operations,  through  whose 
waters  these  sea  turtles  migrate,  are: 
Mexico,  Belize,  Guatemala.  Honduras, 
Nicaragua.  Costa  Rica.  Panama, 
Colombia,  Venezuela,  Trinidad  and 
Tobago,  Guyana,  Suriname,  French 
Guiana,  and  Brazil. 

The  foundation  of  the  U.S.  prograir    i 
the  requirement  that  shrimp  trawl 
vessels  use  approved  TEDs  in  areas  and 
at  times  when  there  is  a  likelihood  of 
intercepting  sea  turtles.  Vessels  under 
25  feet  may  use  restricted  tow  times  in 
lieu  of  the  TEDs  requirement.  The  goal 
of  this  program  is  to  protect  sea  turtle 
populations  from  further  decUne  by 
reducing  their  incidental  mortality  in 
shrimp  trawl  operations.  The 
Department's  guidelines  recognize  that 
other  nations  may  have  different 
distributions  of  sea  turtles  in  their 
waters,  and  that  there  may  be  other 
methods  of  reducing  sea  turtle  mortality 
in  shrimp  trawl  operations.  The 
guidelines  do,  however,  contain  a 
presumption  in  favor  of  TEDs  because  of 
their  proven  effectiveness  in  the  U.S. 
fishery. 

In  establishing  guidelines  for 
determining  whether  a  foreign  country 
has  a  comparable  regulatory  program. 


the  State  Department  has  taken  into 
consideration  that  existing;  U.S. 
regulations  were  developed  and 
implemented  over  a  period  of  years.  The 
U.S.  program  included  a  period  of 
development  invoK-ing  scientific  and 
technological  assessment,  and  a  period 
of  implementation  involving  regulations 
requiring  a  phase-in  of  TEDs  use.  A 
foreign  program  that  includes  a 
reasonable  period  of  scientific  and 
technological  assessment  and  a 
reasonable  period  of  phased  in 
regulations  will  therefore  be  deemed 
comparable  if  the  goals  of  the  program 
are  comparable  and  if  timely  progress 
toward  full  program  implementation  is 
being  made. 

These  guidelines  allow  three  years  for 
the  complete  phase-in  of  a  comparable 
program.  This  allows  sufficient  time  for 
affected  nations  to  acquire  TEDs 
technolog>',  conduct  experim.ental 
deployments  of  TEDs.  and  evaluate 
alternative  turtle  exclusion  technologies. 
It  also  allows  affected  nations  time  to 
gather  scientific  data  on  turtle 
abundance  and  the  nature  and  extent  of 
the  turtle  bycatch  in  their  own 
commercial  shrimp  trawl  fishery,  and  to 
adopt  laws  and  regulations  to  achieve 
full  implementation  of  turtle  exclusion 
technologies. 

L  Regulatory  Program 

The  Department  will  assess  each 
affected  nation's  described  regulatory 
program  for  comparability  with  the  U.S. 
program.  A  certification  will  be  made  if 
the  government  of  the  affected  nation 
provides  documentar>'  evidence  of  the 
adoption  of  a  program  that  is  consistent 
with  the  following  guidelines. 

A.  Initial  Determination 

The  initial  determination  of 
comparability  will  be  made  by  May  1. 
1991.  To  be  found  comparable,  a  foreign 
nation's  program  must  include  the 
following  elements. 

1.  No  retention — a  prohibition  on  the 
retention  of  incidentally  caught  sea 
turtles. 

2.  Resuscitation — a  requirement  that 
comatose  incidentially  caught  sea 
turtles  be  resuscitated. 

3.  Reduction  of  Incidental  Taking.  At 
the  time  of  requesting  an  initial  positive 
determination,  many  affected  nations 
may  not  have  data  on  the  incidental 
taking  of  sea  turtle  in  their  shrim.p  trawl 
fishery.  This  element  will  therefore  be 
satisfied  if  there  is  either 

(a)  A  commitment  to  require  all 
shrimp  trawl  vessels  to  use  TEDs  at  all 
times  (or  reduce  tow  times  if  a  vessel  is 
under  25  feet).  This  requirement  may  be 
phased  in  over  a  period  of  not  more  than 
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three  years.  The  program  description 
■hould  establish  a  timetable  during 
which  TEDs  use  will  be  phased  in;  or 

(b)  A  commitment  to  engage  in  a 
statistically  reliable  and  verifiable 
scientific  program  to  determine  times 
and  areas  of  turtle  abundance  and 
assess  the  Impact  of  the  shrimp  trawl 
fishery  on  sea  turtles;  to  develop  and 
assess  technologies  to  reduce  the  impact 
of  the  shrimp  trawl  fishery  on  sea 
turtles;  and  to  require  the  use  of  fishing 
technologies  and  techniques  that  will 
reduce  the  incidental  mortality  of  sea 
turtles  in  the  shrimp  trawl  fishery  to 
insignificant  levels.  A  program  will  be 
found  comparable  if  it  contains  these 
elements  and  if  the  period  of  assessment 
and  implementation  is  not  more  than 
three  years.  The  program  descnption 
should  establish  a  timetable  by  which 
each  phase  of  the  program  is  to  be 
completed. 

4.  Enforcement  To  be  comparable,  a 
program  must  include  a  credible 
enforcement  effort  that  includes 
monitoring  for  compliance  and 
appropriate  sanctions. 

B.  Annual  Determinations 

Certifications  in  subsequent  years  will 
be  made  annually  be  May  1.  An  annual 
certification  will  be  made  if  a  program 
contains  the  following  elements. 

1.  Achievement  of  program  goals.  The 
annual  submission  for  certification  must 
provide  evidence  that  the  goals 
established  in  the  initial  timetable  have 
been  reached.  For  programs  involving 
only  the  phased  in  use  of  TEDs  (l.A.3(a) 
above),  this  mcludes  levels  of  TEDS  use. 
For  programs  involving  scientific  and 
technological  assessment  (I.A.3(b) 
above),  it  includes  completion  of 
identifiable  phase  of  all  aspects  of  the 
program. 

2  Compliance  and  Enforcement.  The 
submission  must  include  an  assessment 
of  compliance  with  the  program  and  a 
report  on  enforcement  activities, 
including  measures  taken  against  vessel 
owners. 

3.  Scientific  Cooperation.  To  receive 
annual  positive  determinations,  the 
affected  nation  must  accommodate 
reasonable  requests  by  the  United 
States  for  scientific  data  and  fisheries 
data,  as  well  as  requests  for  specific 
scientific  and  technological  cooperation. 

11.  Incidental  Take 

A.  Initial  Determination 

As  of  May  1, 1991  it  is  unlikely  that 
affected  nations  will  have  data 
regarding  incidental  take.  An  initial 


certification  of  comparable  take  will 
therefore  be  made  if  there  is  a 
certification  of  a  comparable  program  as 
described  above.  For  purposes  of  the 
initial  determination,  it  will  be  assumed 
that  a  comparable  program  will  result  in 
a  take  rate  comparable  to  that  in  the 
U.S.  fishery  at  a  comparable  point  in  the 
development  of  the  U.S.  program. 

B.  Subsequent  Annual  Determinations 

If  affected  nations  demonstrate  that 
they  are  implementing  the  programs  that 
earned  them  their  initial  certification, 
including  a  credible  enforcement  effort, 
it  will  be  assumed  that  their  take  rates 
are  comparable  during  the  period  the 
program  is  being  phased  in.  For 
certifications  received  on  May  1, 1994 
and  thereafter,  take  rates  will  be 
deemed  comparable  if  either: 

1.  The  regulatory  program  requires 
100%  TEDs  coverage  and  there  is  a 
credible  enforcement  program,  or 

2.  There  is  a  statistically  reliable  and 
verifiable  scientific  program  providing 
data  on  sea  turtle  mortality,  which 
demonstrates  that  the  nation's  program 
results  in  insignificant  levels  of  sea 
turtle  mortality  in  the  shrimp  trawl 
fishery,  and  there  is  a  credible 
enforcement  program. 

in.  Additional  Considerations 

A.  Form.  A  program  may  be  in  the 
form  of  regulations  promulgated  by  the 
government  and  having  the  force  of  law. 
If  the  nation's  legal  system  and  industry 
structure  permit  voluntary  government- 
industry  arrangements,  then  such  an 
arrangement  may  be  acceptable  so  long 
as  there  is  a  governmental  mechanism 
to  monitor  compliance  with  the 
arrangement  and  to  impose  penalties  for 
noncompliance,  and  confirmation  that 
the  fishing  industry  is  complying  with 
the  arrangement. 

B.  Time  of  Adoption.  For  an  initial 
determination,  a  program  must  be 
adopted  as  of  May  1.  This  requirement 
will  be  satisfied  if  on  that  date  the 
affected  nation  has  regulations  in  force 
containing  the  key  elements  of  a 
program  as  described  in  I.A.3  above.  It 
may  also  be  satisfied  if  a  nation  has 
developed  a  timetable  for  a  program  and 
made  commitments  that  it  will  be 
implemented.  Such  commitments  may 
be  in  the  form  of  a  governmental  decree, 
diplomatic  correspondence  or  some 
other  expression  of  the  government's 
intentioi 

C.  Documentary  Evidence. 
Documentary  evidence  may  be  in  the 
form  of  copies  of  the  relevant  laws, 
regulations  or  decrees.  If  the  program  is 


in  the  form  of  a  government-industry 
arrangement,  then  a  copy  of  the 
arrangement  is  required.  In  the  case  of 
an  initial  determination,  if  regulations  or 
arrangements  are  not  in  place  and  the 
certification  is  reliant  upon  a 
government  commitment,  documentary 
evidence  might  include  a  governmental 
decree,  diplomatic  correspondence,  or 
some  other  expression  of  the 
government's  intentions. 

D.  Additional  Turtle  Protection 
Measures.  The  Department  recognizes 
that  sea  turtles  require  protection 
throughout  their  life  cycle,  not  just  when 
they  may  encounter  shrimp  trawls  in  the 
Wider  Caribbean  Region.  In  making  the 
comparability  determination,  the 
Department  will  also  take  into  account, 
as  a  means  of  judging  a  nation's 
commitment  to  turtle  protection,  other 
measures  the  nation  undertakes  to 
protect  sea  turtles,  including  national 
programs  to  protect  nesting  beaches  and 
other  habitat,  prohibitions  on  the 
directed  take  of  sea  turtles,  national 
enforcement  and  compliance  programs, 
and  programs  for  the  protection  of  sea 
turtles  in  geographic  areas  outside  the 
Wider  Caribbean  Region. 

E.  Consultations.  The  Department  will 
engage  in  ongoing  consultations  with 
affected  nations.  The  Department 
recognizes  that,  as  turtle  protection    i 
programs  develop,  additional 
information  will  be  gained  about  the 
interaction  between  turtle  populations 
and  the  shrimp  fishery  in  the  Wider 
Caribbean  Region.  These  Guidelines 
may  be  revised  in  the  future  to  take  into 
consideration  that  and  other 
information. 

Classification 

As  a  matter  relating  to  the  foreign 
affairs  function,  these  guidelines  are 
exempt  from  the  notice,  comment,  and 
delayed  effectiveness  provisions  of  the 
Administrative  Procedures  Act.  This 
action  is  exempt  from  Executive  Order 
12291,  and  is  not  subject  to  the 
requirements  of  the  Regulatory  t 

Flexibility  Act.  It  does  not  contain  aiiy 
collection  of  information  requirement,  as 
defined  in  the  Paperwork  Reduction  Act, 

Dated:  January  3, 1991. 
David  A.  Colson, 

Deputy  Assistant  Secretary  for  Oceans  and 
International  Environmental  and  Scientific 
Affairs. 
|FR  Doc.  91-573  Filed  1-9-91;  8:45  am) 
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Bureau  of  Intelligence  and  Research 
(PubNe  None*  1307] 

Discretionary  Grant  Programs; 
Application  Notice  EstabUsMng 
Closing  Date  for  Transmittal  of  Certain 
Fiscal  Year  1»91  Applications 

Conection 

Volume  55,  page  52234,  second  column. 
Part  I,  lines  4  and  5. 

Parti 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  an  award  under  the 
current  competition  of  the  Department 
of  State's  Soviet-Eastern  European 
Research  and  Training  Program  must  be 
mailed  or  hand-delivered  by  February 
15, 1991. 

Dated:  December  31, 1990. 
Kenneth  E.  Roberts, 

Executive  Director.  Soviet-Eastern  European. 
Studies  Advisory  Committee.  (202)  632-2025. 
(PR  Doc.  91-679  Filed  1-9-91:  B:45  am) 

BHJJMCOOC  4710-a2-ll 


DEPARTMENT  OF  THE  TREASURY 

Put>lic  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  January  3, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171.  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Departmental  Offices 

OMB  Number:  1505-0016. 

Form  Number  Treasury  International 
Capital  Form  BQ-1. 

Type  of  Review;  Extension. 

Title:  Part  1. — Reporting  Bank's  Own 
Claims,  and  Selected  Claims  of  Broker 
or  Dealer  on  Foreigners:  Part  2. — 
Domestic  Customers'  Claims  on 
Foreigners  Held  by  Reporting  Banks, 
Broker  or  Dealer,  Payable  in  Dollars. 

Description:  This  report  is  required  by 
law  (22  U.S.C.  95a,  22  US.C.  286f  and 
3103).  It  is  designed  to  gather  timely  and 


reliable  information  on  international 
capital  movements  including  data  on 
dollar  claims  of  banks,  other  depository 
institutions,  brokers  and  dealers  and  of 
their  domestic  customers  vis-a-vis 
foreigners. 

Respondents:  Businesses  of  other  for- 
profit. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
12.800  hours. 

OMB  Number:  1505-0017. 

Form  Number:  Treasury  International 
Capital  Forms  BC/BC(SA). 

Type  of  Review:  Extension. 

Title:  Reporting  Bank's  Ov^rn  Claims, 
and  Selected  Claims  of  Broker  or  Dealer, 
to  Foreigners,  Payable  in  Dollars. 

Description:  This  report  is  required  by 
law  (22  U.S.C.  95a,  286f  and  3103)  for  a 
timely  and  accurate  information  on  U.S. 
international  capital  movements 
including  data  on  the  dollar  claims  of 
banks,  other  depository  institutions, 
brokers  and  dealers  vis-a-vis  foreigners. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
925. 

Estimated  Burden  Hours  Per 
Response:  7  hours. 

Frequency  of  Response:  Monthly  and 
Semi-annually. 

Estimated  Total  Reporting  Burden: 
77.700  hours. 

OMB  Number:  1505-0018. 

Form  Number  Treasury  International 
Capital  Forms  BL-2/BU2(SA). 

Type  of  Review:  Extension. 

Title:  Custody  Liabilities  of  Reporting 
Banks,  Brokers  and  Dealers  to 
Foreigners. 

Description:  This  report  is  required  by 
law  (22  U.S.C.  95a,  286f  and  3103)  for 
timely  and  accurate  Information  on  U.S. 
international  capital  movements, 
including  data  on  the  custody  liabilities 
of  banks,  other  depository  institutions, 
brokers  and  dealers  vis-a-vis  foreigners, 
payable  in  dollars. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
115. 

Estimated  Burden  Hours  Per 
Response:  5  hours. 

Frequency  of  Response:  Monthly  and 
Semi-annually. 

Estimated  Total  Reporting  Burden. 
6,900  hours. 

OMB  Number  1505-0019. 

Form  Number  Treasury  International 
Capital  Forms  BL-l/BL-l(SA). 

Type  of  Review:  Extension. 


Title:  Reporting  Bank's  Own 
Liabilities,  and  Selected  Liabilities  of 
Broker  or  Dealer,  to  "Foreigners," 
Payable  in  Dollars. 

Description:  This  report  is  required  by 
law  (22  use.  9Sa,  22  U.SC.  286f  and 
3103)  for  timely  and  accurate 
information  on  U.S.  international  capital 
movements,  including  data  on  the  dollar 
liabilities  of  banks,  other  depository 
institutions,  brokers  and  dealers  vis-a- 
vis foreigners. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
950. 

Estimated  Burden  Hours  Per 
Response:  7  hours. 

Frequency  of  Response:  Monthly  and 
Semi-annually. 

Estimated  Total  Reporting  Burden: 
79,800  hours. 

OMB  Number  150S-002a 

Form  Number  Tnasury  Internationa! 
Capital  Form  BQ-2. 

Type  of  Review:  Extension. 

Title:  Part  1. — Liabilities  to,  and 
Claims  on.  Foreigners  of  Reporting  Bank. 
Broker  or  Dealer  Part  2. — Domestic 
Customers  Claims  or  Foreigners  Held 
by  Reporting  Banks,  Broker  or  Dealer, 
Payable  in  Foreign  Currencies. 

Description:  This  report  is  required  by 
law  (22  U.S.C.  95a:  22  U.SC.  288f  and 
3103).  It  is  designed  to  gather  timely  and 
accurate  information  on  international 
capital  movements  including  data  on 
liabilities  and  claims,  denominated  in 
foreign  currencies,  of  banks,  other 
depository  institutions,  brokers  and 
dealers  and  their  customers  vis-a-vis 
foreigners. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
290, 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Quarterly, 

Estimated  Total  Reporting  Burden: 
4,640  hours. 

Clearance  Officer  Dale  A.  Morgan 
(202)  566-2693,  Departmental  Offices. 
Room  3171.  Treasurj'  Annex,  1500 
Pennsylvania  Avenue,  NW„ 
Washington,  DC  20220. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Ui«  K.  HoUand. 

Departmental  Reports  SJanagement  Officer. 
|FR  Doc.  91-495  Filed  l-»-91.  MS  amj 
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Internal  Revenue  Service 
Performance  Review  Boerd 

AOCNCY:  Internal  Revenue  Service, 

Treaiury. 

ACnotc  Notice  of  members  of  Senior 

Executive  Service  Performance  Review 

Board. 


KFFlcnvc  OATl:  Performance  Review 
Board  effective  December  31. 1990. 
roa  FuaTHCR  iNFoaMAnOM  comtact: 

DiAnn  Kiebler.  HR;H:E,  room  3515,  till 
Constitution  Avenue,  NW.,  Washington. 
DC  20224,  Telephone  No.  (202)  566-4633, 
(not  a  toll  free  number). 
SUPPLIIMNTAftY  iNFOaitATlON:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review/ 
Board  for  senior  executives  other  than 
Regional  Commissioners,  Assistant 
Commissioners  and  executives  in 
Inspection  and  the  Office  of  the 
Commissioner  are  as  follows: 
Michael  ].  Murphy,  Deputy 

Commissioner,  Chairperson 
Elmer  Kletke,  Regional  Commissioner. 

Midwest  Region 
Leon  Moore,  Regional  Commissioner, 

Central  Region 
Helen  L  White,  Assistant  to  the 

Commissioner  (Equal  Opportunity) 
Robert  T.  Johnson,  Assistant 
Commissioner  (Human  Resources  and 
Support) 
Charles  |.  Peoples,  Assistant 

Commissioner  (Returns  Processing) 
Walter  A.  Hutton,  jr..  Assistant 
Commissioner  (Information  Systems 
Management) 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43  PR  52122). 
Fraderick  T.  Goldberg.  |r.. 
Commissioner. 

[FR  Doc.  91-i25  Filed  l-ft-ffl;  8:45  am) 
MUJMCOOf  4no-oi-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
Syetema  of  Recorda 

AOCMCV:  Department  of  Veterans 

Affairs. 

actwn:  Notice.      _^____ 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VAJ  is 
considering  amending  a  system  of 
records  entitled,  "Patient  Medical 


Records-VA'  124VA136J  which  is  set 
forth  on  pages  780-782  of  the  Federal 
Register  publication,  "Privacy  Act 
Issuances.  1987  Compilation,  Volume  V" 
and  amended  at  53  FR  49818  (December 
9, 1988),  55  FR  5112  (February  13, 1990). 
55  FR  37804  (September  12, 1990)  and  55 
FR  42534  (October  19, 1990).  The  system 
is  being  amended  to  include  record 
information  that  is  stored  at  other 
locations,  to  reflect  that  there  will  be 
remote  on-line  access  to  computerized 
records,  and  to  better  identify  to  the 
public  the  types  of  records  that  are 
being  maintained  by  VA  and  the 
purposes  for  which  the  records  are  used. 

The  system  notice  sections  being 
updated  include  system  location, 
categories  of  individuals  covered  by  the 
system,  categories  of  records  in  the 
system,  authority  for  maintenance  of  the 
system,  storage  practices,  safeguards, 
retention  and  disposal,  and  record 
source  categories.  In  addition  six  routine 
uses  are  proposed  for  addition  to  the 
system  of  records. 

The  system  location  is  being  amended 
to  include  VA  health  care  facility  back- 
up information  for  the  Decentralized 
Hospital  Computer  Program  (DHCP)  that 
is  stored  at  off-site  locations,  copies  of 
Patient  Treatment  File  (PTF)  computer 
tap^s  that  are  maintained  by  VA  Central 
Office  at  the  National  Institutes  of 
Health  Computer  Center  and  used  for 
statistical  analysis  and  quahty 
assurance  purposes,  information  that  is 
stored  at  the  VA  Boston  Development 
Center  which  is  used  for  planning  and 
resource  allocation  purposes,  and 
information  that  is  maintained  at  the 
Information  Systems  Centers  and 
Regional  Directors  and  Division  Offices 
and  used  to  manage  the  health  care 
facilities,  for  planning  and  resource 
allocation  purposes,  to  respond  to 
patient  and  other  inquiries,  and  for 
quality  assurance  purposes 

The  categories  of  individuals  covered 
by  the  system  section  is  being  amended 
to  include  beneficiaries  of  nations  allied 
uith  the  United  Slates  in  World  Wars  I 
and  II  who  are  provided  VA  medical 
care  under  the  terms  of  reciprocal 
agreements.  The  categories  of  records  in 
the  system  section  are  being  redescribed 
to  better  identify  to  the  public  the  types 
cf  records  that  are  maintained  (e.g.,  the 
addition  of  information  that  is  obtained 
from  automated  Veterans  Benefits 
Administration  records,  patient  funds 
accounts  information,  the  observations, 
clinical  impressions  and  identities  of 
health  care  providers).  A  new  section 
has  been  added  and  the  purposes  for 
which  the  records  are  used  has  been 
redescribed  (eg.,  to  respond  to  patient 
end  other  inquiries,  to  conduct  quality 
assurance  audits,  reviews  and 


investigations,  to  conduct  law 
enforcement  and  administrative  | 

investigations,  and  for  personnel 
management  and  evaluation  purposes). 
The  storage  and  safeguards  sections 
have  been  rewritten  to  better  describe 
how  and  where  the  information  is 
maintained  and  how  it  is  protected  from 
unauthorized  access.  The  safeguards 
section  has  been  rewritten  also  to 
provide  for  the  remote  on-line  access  to 
file  information  stored  in  the  DHCP  and, 
at  selected  facilities,  the  Integrated 
Hospital  System  by  Office  of  Inspector 
General  (OIG)  staff  conducting  an  audit 
or  investigation  at  OIG  office  locations 
that  are  remote  from  the  health  care 
facilities.  The  retention  and  disposal 
section  has  been  amended  to  reflect  the 
removal  of  the  moratorium  against      , 
destruction  and  that  the  records 
retention  period  has  been  extended  from 
15  to  75  years.  The  record  source 
categories  section  has  been  amended  to 
reflect  a  change  in  an  organizational 
title. 

Six  routine  uses  are  being  proposed  to 
be  added  to  the  system  of  records  to 
permit  disclosures  for  the  following 
purposes: 

No.  33— to  a  State  veterans  home  for  a 
veteran's  medical  follow-up  when  the 
veteran  receives  VA  medical  care  and 
VA  pays  the  State  home  a  per  diem  rate 
for  the  veteran  receiving  care  at  the 
State  home. 

No.  34 — to  a  non-VA  health  care 
facility  when  VA  refers  a  patient  for 
medical  care  or  when  VA  treats  an 
individuals  under  the  terms  of  a  contiact 
or  sharing  agreement  and  the 
information  is  needed  for  medical 
treatment  or  follow-up  or  for  VA  to 
effect  recovery  of  the  costs  of  the 
medical  care. 

No.  35 — to  private  sector 
organizations  such  as  Ae  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  for  such 
purposes  as  obtaining  accreditation  or 
other  approval  ratings. 

No.  36— to  a  non-VA  nursing  home 
facility  for  the  purpose  of  preadmission 
screening  under  42  CFR  483.20(f)  when 
the  individual  is  being  considered  for 
admission  in  order  to  identify 
individuals  who  are  mentally  ill  or 
mentally  retarded  so  that  they  can  be 
evaluated  for  appropriate  placements. 

No,  37— information  reflecting  the 
performance  of  a  health  care  student  or 
provider  may  be  disclosed  to  a  medical 
or  nursing  school  or  other  health  care 
related  training  institution  or  other 
facility  with  which  there  is  an  affiliation 
or  sharing  agreement  or  similar 
arrangement  when  the  information  is 
needed  by  the  school  or  institution  to 


rate  or  evaluate  the  individual  who  is  a 
student  or  employee  of  the  school  or 
•'nstitution. 

No.  38 — to  individuals,  organizations 
or  agencies  with  whom  \'.\  has  a 
contract  or  agreement  in  order  for  the 
contractor  to  perform  the  services  of  the 
cr>ntract  or  agreement. 

A  "Report  of  Altered  System"  and  an 
advance  copy  of  the  revised  system 
notice  have  been  sent  to  the  Chairmen 
of  the  i'ouse  f'ommiffee  on  Government 
Operations  and  the  Senate  Committee 
on  Governmental  Affairs,  and  the 
Director  Office  of  Management  and 
Budget  (OMB),  as  required  by  5  U.S.C. 
552a (r)  ,P:ivacy  Act)  and  guideUnes 
Usued  by  the  OMB  (50  FR  32730), 
December  24, 1905. 

The  OMB  requires  that  an  altered 
system  report  be  distributed  no  later 
than  60  days  prior  to  the  implementation 
of  an  altered  system.  The  OMB  has  l>een 
requested  to  waive  this  requirement. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposed 
routine  uses  to  the  Secretary, 
Department  of  Veterans  Affairs  (271A). 
810  Vermont  Avenue,  SVti.,  Washington. 
DC  20420,  All  relevant  material  received 
before  February  11, 1991,  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  Room  132  of  the 
above  address  only  between  the  hours 
of  8:00  a.m.  and  4;30  p.m.  Monday 
through  Friday  (except  holidays)  until 
February  19. 1991. 

If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment  or  unless  otherwise 
published  in  the  Federal  Register  by  VA, 
the  routine  uses  in  the  system  are 
effective  February  11, 1991. 

Approved:  December  21, 1990. 
Edward  |.  DOTwinski,  { 

Secretary  of  Veterans  Affairs. 

Notice  of  Amendments  to  System  of 
Records 

The  system  identified  as  24VA136. 
"Patient  Medical  Records— V,^" 
appearing  on  pages  780-782  of  the 
Federal  Register  publication.  "Pri\  acy 
Act  issuances.  1967  Compilation, 
Volume  V"  and  amended  at  53  FR  49618 
(December  9, 1988).  55  FR  5112 
(February  13. 1990).  55  FR  37604 
(September  12, 1990)  and  55  FR  42534 
(October  19, 1990),  is  amended  by 
adding  six  routine  uses  and  revising  the 
entries  for  System  Location;  Categories 
of  Individuals  Covered  by  the  System; 
Categories  of  Records  in  the  System; 
Authority  for  Maintenance  of  the 
System;  Storage:  Safeguards;  Retention 


and  Disposal;  and  Record  Source 
Categories  to  read  as  follows; 

24VA13C 

SYtTEM  NAMT. 

Patient  Medical  Records — VA. 

SYSTEM  LOCAnOK 

Paper  records  are  maintained  at  VA 
health  care  facilities  and  Federal  record 
centers.  Address  locations  for  VA 
facilities  are  listed  in  VA  Appendix  1  at 
the  end  of  this  document.  Paper  record 
abstract  information  is  stored  in 
automated  storage  media  records  that 
are  maintained  at  the  health  facilities  (in 
most  cases,  back-up  computer  tape 
information  is  stored  at  off-eile 
locations);  VA  Central  Office, 
Washington,  DQ  VA  Central  Office  files 
maintained  at  the  National  Institutes  of 
Health  Computer  Center,  Bethesda.  MD; 
the  VA  Boston  Development  Center, 
Braintree,  MA;  the  Information  Systems 
Centers;  the  Regional  Directors  and 
Division  Offices;  and  the  VA  Data 
Processing  Center,  Austin,  TX.  Active 
paper  records  are  generally  maintained 
by  the  last  health  care  facility  where 
care  was  rendered.  In  some  cases, 
copies  of  paper  records,  or  copies  of 
parts  of  these  records,  may  be 
maintained  at  VA  Central  Office  and/or 
Regional  Directors  and  Division  Offices. 
The  Regional  Du-ectors  are  located  at: 
Eastern  Region,  Baltimore.  MD.  with 
Regional  Division  Offices  at  Albany. 
NY,  Bahimore,  MD,  Bedford,  MA,  and 
Pittsburgh.  PA;  Central  Region,  Ann 
Arbor.  Kfl,  with  Regional  Division 
Offices  at  Ann  Arbor.  MI,  Indianapolis. 
IN.  Minneapolis,  MN,  and  St.  Louis,  MO; 
Southern  Region,  Jackson.  MS,  with 
Regional  Division  Offices  at  Atlanta, 
GA,  Ddllaa,  TX,  Jackson,  MS.  and 
Tampa  Bay,  FL;  and  the  Western 
Region,  San  Francisco,  CA,  with 
Regional  Division  Offices  at  Palo  Alto, 
CA.  Phoenix,  A2.  Portland,  OR.  and  Salt 
Lake  City.  UT. 

CATEaomcs  or  MoivtouALS  coveaeo  by  the 

tVSTCH: 

1.  Veterans  who  have  applied  for 
health  care  services  under  title  38, 
United  States  Code,  chapter  17,  and  in 
certain  cases  members  of  their 
immediate  families. 

2.  Spouse,  surviving  spouse,  and 
children  of  certain  veterans  who  have 
applied  for  health  care  services  under 
title  38,  United  States  Code,  chapter  17. 

3.  Beneficiaries  of  other  Federal 
agencies. 

4.  Individuals  examined  or  treated 
under  contract  or  resource  sharing 
agreements. 

5.  Individuals  examined  or  treated  for 
research  or  donor  purposes. 


6.  Individuals  who  have  applied  for 
t:;le  36  benefits  but  who  do  not  meet  the 
requirements  under  title  38  to  receive 
such  benefits. 

7.  Individuals  who  were  provided 
medical  care  under  emergency 
conditions  for  humanitarian  reasons. 

8.  Pensioned  members  of  allied  forces 
who  are  provided  health  care  services 
under  Title  38,  United  Stales  Code, 
Chapter  I 

CATEeomES  or  records  in  the  stsiem. 

The  patient  medical  record  is  a 
consolidated  health  record  (CHR)  which 
may  include  an  administrative  record 
folder  (e.g.,  medicel  benefit  application 
and  eligibility  information  including 
information  obtained  from  Veterans 
Benefits  Administration  automated 
records  such  as  the  Veterans  and 
Beneficiaries  Identification  and  Records 
location  Subsystem— VA  (3fiV.A23)  and 
the  Compensation,  Pension.  Education 
and  Rehabilitation  Recorda — VA 
(58VA21/22),  correspondence  about  the 
individual),  medical  record  folder  (a 
cumulative  account  of  sociological, 
diagnostic  counseling,  rehabilitation, 
drug  and  alcohol  dietetic  medical, 
surgical,  dental,  psychological,  and/or 
psychiatric  information  compiled  by  VA 
pitjfessional  staff  and  non-VA  health 
care  providers),  and  subsidiary  reco.-Ti 
irJormation  {e.g.,  tumor  registry,  dental, 
prosthetic  pharmacy,  nuclear  medicine. 
dietetic,  social  work,  clinical  laboratory, 
radiology,  patient  scheduling 
information,  information  related  to 
funds  that  are  deposited  at  the  health 
care  facility  for  safekeeping).  The 
consolidated  health  record  may  include 
identifying  information  (e.g..  name, 
address,  dale  of  birth.  VA  claim  number, 
social  security  number),  mihtary  service 
information  (e.g„  dates,  branch  and 
character  of  service,  service  number. 
medical  information),  family  information 
(e.g..  next  of  km  and  person  to  notify  in 
emergency  address  mformation,  family 
medical  history  information), 
err.plojTnent  triformation  (e.g.. 
occupation,  employer  name  and 
address),  finanaal  information  (e.g.. 
f<jmi!y  income,  assets,  expenses,  debts), 
third-party  health  plan  contract 
infonnabon  (e.g.,  health  insurance 
carrier  name  and  address,  policy 
number,  amounts  billed  and  paid),  and 
information  pertaining  to  the 
individual's  medical,  surgical, 
psychiatric  dental,  and/or 
psychological  examination,  evaluation, 
and/or  treatment  (eg.,  info.-mation 
related  to  the  chief  complaint  and 
history  of  present  illness  and 
information  related  to  physical, 
diagnostic,  therapeutic,  and  special 
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examinations,  clinical  laboratory, 
pathology  and  x-ray  findings, 
operations,  medical  history,  medications 
prescribed  and  dispensed,  treatment 
plan  and  progress,  consultations, 
photographs  taken  for  identification  and 
medical  treatment,  education  and 
research  purposes,  facility  locations 
where  treatment  is  provided, 
observations  and  clinical  impressions  of 
health  care  providers  (and  Identity  of 
providers]  to  Include,  as  appropriate,  the 
present  state  of  the  patient's  health,  an 
assessment  of  the  patient's  emotional, 
behavioral,  and  social  status,  as  well  as 
an  assessment  of  the  patient's 
rehabilitation  potential  and  nursing  care 
needs).  Patient  medical  record  abstract 
information  is  maintained  in  auxiliary 
paper  and  automated  records  (e.g.. 
Patient  Treatment  File  (PTF)  (data  from 
inpatient  episodes  of  care).  Agent 
Orange  Registry  (veterans  examined  for 
Agent  Orange  exposure).  Former 
Prisoner  of  War  Tracking  System 
(former  POW's  who  have  received  a 
medical  evaluation),  outpatient  visit  file 
(OPC)  (data  relating  to  outpatient  visits 
of  patients  and  collaterals).  Annual 
Patient  Census  Pile  (data  on  a  cross- 
section  of  patients  in  VA  health  care 
facilities,  cardiac  pacemaker  registry 
(patients  Implanted  with  a  cardiac 
pacemaker).  Hospital  Based  Home  Care 
Program  (patients  provided  medical 
•ervicea  at  home).  Spinal  Cord  Injury 
(SCI)  registry  (SCI  patients  who  have 
been  examined  or  treated),  AIDS 
(Acquired  Immunodeficiency  Syndrome) 
registry  (patients  examined  or  treated 
for  AIDS  or  AIDS  Related  Complex)). 

A  perpetual  medical  record  is 
established  and  maintained  at  the 
health  care  facility  when  a  consolidated 
health  record  is  transferred  to  a  Federal 
record  center  for  storage.  The  perpetual 
medical  record  consists  of  the 
application(s)  for  medical  benefits, 
hospital  summary(ies),  operation 
report(s),  and  tissue  examination(8)  for 
all  episodes  of  care,  and  if  applicable, 
autopsy  report  and  certain  Freedom  of 
Information  and  Privacy  Acts  related 
records.  Records  related  to  Ionizing 
radiation  and  agent  orange  claimants 
include  ionizing  radiation  registry  and 
agent  orange  registry  code  sheets, 
progress  notes,  laboratory  reports,  and 
follow-up  letters. 

Purposefs): 

The  paper  and  automated  records 
may  be  used  for  such  purposes  as: 
producing  various  management  and 
patient  follow-up  reports;  responding  to 
patient  and  other  Inquiries: 
epidemiological  research  and  other 
health  care  related  studies;  statistical 
analysis,  resource  allocations  and 


planning:  providing  clinical  and 
administrative  support  to  patient 
medical  care:  audits,  reviews  and 
investigations  conducted  by  staff  of  the 
health  care  facility,  the  Regional 
Directors  and  Division  Offices.  VA 
Central  Office,  and  the  VA  Office  of 
Inspector  General  (OIG):  law 
enforcement  investigations:  quality 
assurance  audits,  reviews  and 
investigations:  personnel  management 
and  evaluation;  employee  ratings  and 
performance  evaluations;  employee 
disciplinary  or  other  adverse  action, 
including  discharge:  advising  health  care 
professional  licensing  or  monitoring 
bodies  or  similar  entities  of  activities  of 
VA  and  former  VA  health  care 
personnel;  accreditation  of  a  facility  by 
an  entity  such  as  the  |oint  Commission 
on  Accreditation  of  Healthcare 
Organizations;  and.  notifying  medical 
schools  of  medical  students' 
performance. 

AUTHOArrv  row  maintcnamcc  of  the 
svrmr 

Title  38,  United  States  Code,  chapter 
3,  section  210(c)(1)  and  chapter  73, 
section  4115. 

ROUT1NC  USfS  Of  RECOMOS  MAINTAINCD  tM 

TMi  rrtrtM  mmtomo  catioowies  Of  u»e«8 

AND  THE  fUAFOtCS  Of  SUC*1  USES: 
*     <     •     •     • 

33.  Relevant  medical  record  treatment 
information  (excluding  medical 
treatment  Information  related  to  drug  or 
alcohol  abuse,  infection  with  the  human 
immunodeficiency  virus  or  sickle  cell 
anemia)  may  be  disclosed  to  a  State 
veterans  home  for  the  purpose  of 
medical  treatment  and/or  follow-up  at 
the  State  home  when  VA  makes 
payment  of  a  per  diem  rate  to  the  State 
home  for  the  the  patient  receiving  care 
at  such  home  and  the  patient  receives 
VA  medical  care. 

34.  Relevant  medical  record  treatment 
information  (excluding  medical 
treatment  information  related  to  drug  or 
alcohol  abuse,  infection  with  the  human 
immunodeficiency  virus  or  sickle  cell 
anemia)  may  be  disclosed  to  (1)  a 
Federal  agency  or  non-VA  health  care 
provider  or  institution  when  VA  refers  a 
patient  for  hospital  or  nursing  home  care 
or  medical  services  or  authorizes  a 
patient  to  obtain  non-VA  medical 
services  and  the  information  is  needed 
by  the  Federal  agency  or  non-VA 
institution  on  provider  to  perform  the 
services;  or  (2)  a  Federal  agency  or  to  a 
non-VA  hospital  (Federal.  State  and 
local  public  or  private)  or  other  medical 
installation  having  hospital  facilities, 
organ  banks,  blood  banks,  or  similar 
institutions,  medical  schools  or  clinics, 
or  other  groups  or  individuals  that  have 


contracted  or  agreed  to  provide  medical 
ser\'ice8  or  share  the  use  of  medical 
resources  under  the  provisions  of  38 
U.S.C  213.  4117.  5011.  or  5053.  when 
treatment  is  rendered  by  VA  under  the 
terms  of  such  contract  or  agreement  or 
the  issuance  of  an  authorization  and  the 
information  is  needed  for  purposes  of 
medical  treatment  and/or  follow-up. 
determing  entitlement  to  a  benefit,  or. 
for  VA  to  effect  recovery  of  the  costs  of 
the  medical  care. 

35.  For  program  review  purposes  and 
the  seeking  of  accreditation  and/or 
certification,  record  information  may  be 
disclosed  to  survey  teams  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations,  College  of 
American  Pathologists.  American 
Association  of  Blood  Banks,  and  similar 
national  accreditation  agencies  or 
boards  with  who  VA  has  a  contract  or 
agreement  to  conduct  such  reviews,  but 
only  to  the  extent  that  the  information  is 
necessary  and  relevant  to  the  review. 

36.  Relevant  medical  record 
information  (excluding  medical 
treatment  information  related  to  drug  or 
alcohol  abuse,  infection  with  the  human 
immunodeficiency  virus  or  sickle  cell 
anemia)  concerning  a  patient  being 
considered  for  outplacement  by  VA  may 
be  disclosed  to  a  non-VA  nursing  home 
facility  that  is  considering  the  patient  for 
admission  when  information  concerning 
the  individual's  medical  care  is  needed 
for  the  purpose  of  preadmission 
screening  under  42  CFR  483.20(f)  for  the 
purpose  of  identifying  patients  who  are 
mentally  ill  or  mentally  retarded  so  they 
can  be  evaluated  for  appropriate 
placement. 

37.  Information  from  a  named 
patients's  VA  medical  record  which 
relates  to  the  performance  of  a  health 
care  student  or  provider  may  be 
disclosed  to  a  medical  or  nursing  school 
or  other  health  case  related  training 
institution  on  other  facility  with  which 
there  is  an  affiliation,  sharing 
agreement,  contract,  or  similar 
arrangement  when  the  student  or 
provider  is  enrolled  at  or  employed  by 
the  school  or  training  institution  or  other 
facility  and  the  information  is  needed 
for  personnel  management,  rating  and/ 
or  evaluation  purposes, 

3a  Relevant  patient  medical  record 
information  may  be  disclosed  to 
individuals,  organizations,  private  or 
public  agencies,  etc.,  with  whom  VA  has 
a  contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable 
for  the  purposes  of  laws  administered 
by  VA.  In  order  for  the  contractor  to 
perform  the  services  of  the  contract  or 
agreement. 
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poucns  AND  PNAcncis  ran  STomwe, 

RrmiCVINO,  ACCCSSINO,  MTAWINa  AND 
DtSPOMMl  Of  RECORDS  IN  THE  SYSTEM: 

•TORAOC: 

Records  (or  information  contained  in 
records)  are  maintained  on  paper 
documents  ia  the  consolidated  health 
record  at  the  last  health  care  facility 
where  care  was  rendered  and  at  Federal 
record  centers.  Subsidiary  record 
information  is  maintained  at  the  various 
respective  services  at  the  health  care 
facility  (e.g.,  Pharmacy,  Fiscal.  D'etetic. 
Clinical  Laboratory.  Radiology,  Social 
Work,  Psychology)  and  by  individuals, 
organizations,  and/or  agencies  with 
who  \'A  has  a  contract  or  agreement  to 
perform  such  services  as  VA  may  deem 
practicable.  Information  on  autor:ated 
storage  media  (e.g.,  microfilm, 
microfiche,  magnetic  tf  pe  end  r.agnetic 
disks  and  laser  optical  media)  is  stored 
at  the  health  care  facilities  (incluiies 
record  information  stored  in  the 
Integrated  Hospital  System  (IHS)  at 
.■lelected  medical  facilities  and  at  other 
facilities  in  the  Decentralized  Hospital 
Computer  Program  (DHCP)  systax,  and, 
in  most  cases,  copies  of  back-up 
computer  files  maintained  at  off-site 
locations),  VA  Central  Office,  the 
National  Institutes  of  Health,  the  VA 
Boston  Development  Center,  the 
Information  Systems  Centers,  the 
Regional  Directors  Offices,  and  the  VA 
Data  Processing  Center  at  Austin. 
Texas. 


SAFEOUARDS: 

1.  Access  to  working  spaces  and 
patient  medical  record  storage  areas  in 
VA  health  care  faciHties  is  restricted  to 
VA  employees  on  a  "need-to-know" 
basis.  Generally,  file  areas  are  locked 
after  normal  duty  hours  and  the  health 
care  facilities  are  protected  from  outside 
access  by  the  Federal  Protective  Service 
or  other  security  personnel.  Access  to 
patient  medical  records  is  restricted  to 
VA  employees  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties.  Employee  patient  medical 
records  and  records  of  public  fig'jres  or 
otherwise  sensitive  patient  medical 
records  are  generally  stored  in  separate 
locked  files.  Strict  control  measures  are 
enforced  to  ensure  that  access  to  and 
disclosures  from  these  patient  medical 
records  are  limited  to  a  "need-to-know" 
basis. 

2.  Access  to  the  DHCP  and  IHS 
computer  rooms  within  the  health  care 
facilities  is  generally  limited  by 
appropriate  locking  devices  and 
restricted  to  authorized  V,^  employees 
and  vendor  personnel.  ADP  peripheral 
devices  are  generally  placed  in  secure 
areas  (areas  that  are  locked  or  have 


limited  access)  or  are  otherwise 
protected.  Information  in  the  DHCP  and 
IHS  systems  may  be  accessed  by 
authorized  VA  employees.  Access  to  file 
information  is  controlled  at  two  levels: 
the  system  recognizes  authorized 
employees  by  a  series  of  individually 
unique  passwords/codes  as  a  part  of 
each  data  message,  and  the  employees 
are  limited  to  only  that  information  in 
the  file  which  is  needed  in  the 
performance  of  their  official  duties. 
Information  that  is  downloaded  from 
PTF.  OPC.  DHCP  and  IHS  files  and 
maintained  on  personal  computers  is 
afforded  similar  storage  and  access 
rrotertions  as  the  data  that  is 
maintained  in  the  original  files.  Access 
by  OIG  staff  conducting  an  audit  or 
irivestigation  at  the  health  care  facility 
or  an  OIG  offii^e  location  remote  from 
the  health  care  facility  is  controlled  in 
the  same  manner. 

3.  Access  to  the  VA  Data  Processing 
Center  is  generally  restricted  to  Center 
employees,  custodial  personnel.  Federal 
Protective  Service  and  ciher  security 
personnel.  Access  to  computer  rooms  is 
restricted  to  authorized  operational 
persormel  through  electronic  locking 
devices.  All  other  persons  gaining 
access  to  computer  rooms  are  escorted. 
Information  stored  in  the  computer  may 
be  accessed  by  authorized  VA 
employees  at  remote  locations  including 
VA  health  care  facilities.  VA  Central 
Office,  Regional  Directors  and  Di\'ision 
Offices,  and  OIG  headquarters  and  field 
staff.  Access  is  controlled  by 
individually  unique  passwords/codes 
which  must  be  changed  periodically  by 
the  employee. 

4.  Access  to  records  maintained  at  VA 
Central  Office,  the  VA  Boston 
Development  Center,  the  Information 
Systems  Centers  and  the  Regional 
Directors  Offices  is  restricted  to  VA 
employees  who  have  a  need  for  the 
information  in  the  performance  of  their 
official  duties.  Access  to  information 
stored  on  automated  storage  media  is 
controlled  by  individually  unique 
passwords/codes.  Information  stored  on 
computers  at  the  Information  Systems 
Centers  may  be  accessed  by  authorized 
VA  employees  at  remote  locations 
including  VA  health  care  facilities  and 
Regional  Directors  and  Division  Offices. 
Access  is  controlled  by  individually 
unique  passvv'ords/codes.  Records  are 
maintained  in  manned  rooms  during 
working  hours.  The  facilities  are 
protected  from  outside  access  during 
nonworking  hours  by  the  Federal 
Protective  Service  or  other  security 
personnel. 

5.  Access  to  PTF  information  stored 
by  VA  Central  Office  at  the  National 
Institutes  of  Health  Computer  Center  is 


limited  to  quahty  assurance  program 

staff  at  VA  Central  Office  and  the 
Regional  Directors  and  Division  Offices. 
VA  Central  Office  staff  may  access  the 
nationwide  data  and  staff  of  the 
Regional  Directors  Offices  may  access 
data  for  their  Region.  Access  to  file 
information  is  controlled  by  individually 
unique  passwords/codes. 

6.  Information  downloaded  from  OPC 
PTF,  DHCP  and  HIS  files  and 
maintained  by  the  OiG  Headquarters 
and  Field  Officps  on  automated  storage 
media  is  secured  in  storage  areas  or 
facilities  to  which  only  OIG  staff  h^vc 
access.  Taper  documents  are  similarly 
secured.  Access  to  paper  documents  and 
information  on  automated  storage  media 
is  limited  to  OIG  pmployers  who  have  a 
need  for  the  information  in  the 
performance  of  their  official  duties. 
Access  to  information  stored  on 
automated  storage  media  is  controlled 
by  individually  unique  passwords/ 
codes. 

RETENTION  AND  DISPOSAL: 

Consolidated  health  records  are 
retained  at  health  care  facilities  for  a 
minimum  of  three  (3)  years  after  the  last 
episode  of  care.  After  the  third  year  of 
inactivity  the  paper  record  is  screened 
and  vital  documents  are  removed  and 
retained  for  an  additional  seventy-two 
(72)  years  at  the  facility  as  a  perpetual 
medical  record.  The  remaining  portion 
of  the  record  is  transferred  to  the 
nearest  Federal  record  Center  for 
seventy-two  (72)  more  years  of  storage. 
Automated  storage  media  are  retained 
and  disposed  of  in  accordance  with 
disposition  authorization  approved  by 
the  Archivist  of  the  United  States. 


RECORD  SOURCE  CATEOORKT 

The  patient,  family  members  or 
accredited  representative,  and  friends, 
employers  or  other  third  parties  when 
otherwise  unobtainable  from  the  patient 
or  family;  military  service  departments; 
health  insurance  carriers;  private 
medical  facilities  and  health  care 
professionals;  State  and  local  agencies; 
other  Federal  agencies;  VA  regional 
offices.  Veterans  Benefits 
Administration  automated  record 
systems  (including  Veterans  and 
Beneficiaries  Identification  and  Records 
Location  Subsystem-VA  {38V A23)  and 
the  Compensatioa  Pension.  Education 
and  Rehabilitation  Records-V.^ 
(58VA21/22):  and.  various  automated 
systems  providing  clinical  and 
managerial  support  at  VA  health  care 
facilities. 
[FR  Doc  91-540  Filed  T-9-«l;  8:45  am) 
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Tha  section  o«  tt»  FEDERAL  REGISTER 
contajna  notices  o(  meetings  poWished 
under  the   "Government  m  tt>e  Sunshine 
Act"   (Pub.    L   94-409)   5   U.SC.    552b(e)(3) 


FEOCRAL  OCPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:05  a.m.  on  Thursday.  January  3. 
1991.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  a  certain  financial 
institution. 

Application  of  Union  Deposit  Loan  * 
Investment  Bank.  North  Providence.  Rhinle 
Island,  an  operating  nonmsured  institution. 
for  Federal  deposit  insurance. 

Application  of  Savers  Bank  &  Trust 
Company.  East  Providence,  Rhode  Island,  an 
operating  noninsured  institution,  for  Federal 
deposit  insurance. 

Application  of  Blackstone  Valley  Loan  and 
Investment  Bank.  Lincola  Rhode  Island,  an 
operating  noninsured  Institution,  for  Federal 
deposit  insurance. 

Application  of  PierBank.  Inc..  Narragansett. 
Rhode  Island,  an  operating  noninsured 
institution,  for  Federal  deposit  insurance. 

Application  of  Greater  Providence  Deposit 
Corporation.  Providence.  Rhode  Island,  an 
operating  noninsured  institution,  for  Federal 
deposit  insurance. 

In  calling  the  meeting,  the  Board 
determined  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  An(iiw  C  Hove,  Jr..  Director 
T.  Timothy  Ryan.  Ir.  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman.  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(6).  (c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 


(5  use.  552b  {c)(2).  (c)(4),  (c)(6),  (c)(8), 

(cK9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
55(>-17th  St-'eet,  NVV.,  Washington.  DC 

Dated:  [anuary  4.  1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson. 
Executive  Secretary- 
(FR  Doc.  91 -■^06  Filed  1-8-91: 1:42  pm) 
BILUNQ  COOe  1714-01-M 


B.  Status  Report  on  the  Status  of  the 
Presidential  Election  Campaign  Fund. 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Press  Officer, 
Telephone:  (202)  376-3155. 
Hilda  Arnold. 

Administrative  Assistant  Office  of  the 

Secretariat. 

(FR  Doc.  91-741  Filed  1-6-91;  2;17  pm] 

BtUJNG  COD£  «71S-<)1-«I 


FEDERAL  ELECTION  COMMISSION 
FEDERAL  REGISTER  NUMBER:  90-30031. 
PREVIOUSLV  ANNOUNCED  DATE  AND  TIME; 

Thursday   januriry  10.  1991,  10  a.m. 
Meeting  open  to  the  public. 

By  direction  of  the  Federal  Election 
Commission,  the  open  meeting  of 
January  10,  1991  has  been  cancelled. 
DATE  AND  TIME:  Tuesday.  January  15. 
1991.  10  a.m. 

place:  999  E  Street.  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 
ITEMS  TO  BE  DISCUSSED: 

Compliance  mutUTS  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  purs-ant  to  2  U.SC.  437g. 

438(b).  and  Title  26.  USC 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rjles  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  January  17. 

1991, 10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor! 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Correction  and  Approval  of  Minutes 
Draft  Advisory  Opinions: 

A.  AO  1990- 2(i  Margaret  Clark  on  behalf  of 
Re-elect  Vi-ginia  Smith  to  Congress 
Committee 

B.  AO  1990-27  Ralph  Elliott  on  behalf  of  the 
Connecticut  Republican  Party. 

Public  Financing  of  PresidenUal  Elections: 
A.  Proposed  Comments  on  Notice  of 
Proposed  Rulemaking  issued  by  the 
Department  of  Treasury  on  Public 
Financmg  of  Presidential  Elections. 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m..  January  15. 

1991. 

place:  Room  12162, 1100  L  Street.  NW.. 

Washington.  DC  20573-0001. 

STATUS:  Closed. 

MATTER(S)  TO  BE  considered: 

1.  Maritime  Administration  Briefing  on 

People's  Republic  of  China  ■ 

contact  PERSON  FOR  MORE 
information:  Joseph  C.  Polking, 
Secretary,  (202)  523-5725. 
loseph  C.  Polking, 

Secretary. 

(FR  Doc.  91-640  Filed  1-6-91:  1:40  pm] 

BILLINQ  COOC  STJO-OI-K 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  55  FR  294. 

January  3. 1991. 

PREVIOUSLV  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  11:00  am..  Monday. 

January  7, 1991. 

CHANGES  IN  THE  MEETING:  Addition  of 

Lhe  following  closed  item(s)  to  the 

meeting:  Federal  Reserve  Bank  and 

Branch  director  appointments.  (This 

matter  was  originally  announced  for  a 

closed  meeting  on  December  14. 1990.) 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Datedijanuary  8, 1901. 
W'iUiam  W.  Wiles. 
Secretary  of  the  Boa  'd. 
(FR  Doc.  91-647  Filed  1-8-91. 141  pm] 
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Corrections 


This  section  of  the   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categones  elsewhere  In  the 
Issue. 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers;  Department  of 
the  Army 

Proposed  Beach  Erosion  Control 
Project,  Atlantic  Coast  of  New  York 
City 

Correction 

In  notice  document  90-30193  beginning 
on  page  53039  in  the  issue  of 
Wednesday.  December  28, 1990,  make 
the  following  correction: 

On  page  53040,  in  the  second  column, 
in  the  file  line  at  the  end  of  the 
document,  "FR  Doc.  90-30139"  should 
read  "FR  Doc.  90-30193". 

MLUNO  CODE  t60e-01-O 


Federal  Register 

Vol.  56.  No.  7 

Thursday.  January  10.  1991 


DEPARTMENT  OF  TRANSPORTATION       DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration  Federal  Aviation  Administration 


14  CFR  Part  93 

[Doclcet  No.  26151;  AnfMtt.  Mo.  9M1) 

High  Density  Traffic  Airports 
Allocation  of  International  Slots  at 
O'Hare  International  Airport 

Correction 

In  rule  document  90-30160  beginning 
on  page  53238  in  the  issue  of  Thursday, 
December  27, 1990,  make  the  following 
corrections: 

1.  Chi  page  53241,  in  the  second 
column,  in  paragraph  (3)  under 
Alternative  Proposals,  in  the  third  line. 
"required"  shotild  read  "requested", 

2.  On  the  same  page,  in  the  third 
column.  In  the  first  full  paragraph,  in  the 
16th  line,  "of  should  read  "in". 

3.  In  the  same  paragraph,  in  the  fourth 
line  from  the  end.  "on"  should  read  "or" . 

§93.217    [Corrected] 

4.  On  page  53243,  in  the  third  column, 
in  S  93.217.  in  paragraph  (a)(10)(i).  in  the 
eighth  hne,  "an"  should  read  "and". 

BIUJNG  COOE  1605-Ot-O 


14  CFR  Part  170 

(Docket  No.  26425] 
RIN  2120-AC98 

Establlshnwnt  and  Discontinuance 
Crtterta  for  Airport  Traffic  ContrO 
Tower  Facilities 

Correction 

In  rule  document  91-29  beginning  on 
page  336  in  the  issue  of  Thursday, 
January  3, 1991,  make  the  following 
correction: 

PART  170-(CORRECTED1 

On  page  341,  in  the  first  column,  in  the 
authority  citation  for  part  17a  In  the 
second  line.  "1401.  12421.  1422"  should 
read  "1401, 1421,  1422 '. 

BILLING  CODE  1S06-01-O 


9  91 


Thursday 
January  10,  1991 


Part  II 


Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


Membership  Roll  of  the  Cow  Creek  Band 
of  Umpqua  Tribe  of  Indians;  Notice 
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DEPARTMEFfT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

M«fnb«f*liip  Roll  of  the  Cow  Creelc 
Band  of  Umpqua  Trit>«  of  Indians 

January  4,  1991. 

AQENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACnON:  Notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  publishing  the  membership  roll 
of  the  Cow  Creek  Band  of  Umpqua  Tribe 
of  Indians  as  of  June  1, 1990.  The 
membership  roll  was  prepared  in 
accordance  with  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  Distribution  of 
Judgment  Funds  Act  of  1987.  Section  5  of 
the  Act  requires  publication  of  the 
membership  roll  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT 
Superintendent,  Siletz  Agency,  Bureau 
of  Indian  Affairs,  P.O.  Box  539.  Siletz, 
Oregon  97380,  telephone  number:  (5031 
444-2879. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

The  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians  was  awarded  judgment 
funds  in  docket  numbered  53-81 L  by  the 
United  States  Claims  Court.  Funds  to 
satisfy  the  award  were  apprcpnated  by 
Congress.  The  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  Distribution  of 
Judgment  Funds  Act  of  October  26.  1987. 
Fhib.  L  100-139  (Judgment  Act), 
authorized  the  use  and  distribution  nf 
the  judgment  funds. 

Section  5  of  the  judgment  Act.  which 
amended  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  Recognition 
Act  of  December  29, 1982  (Recognition 
Act),  directed  the  Secretary  of  the 
Interior  to  prepare  within  365  days  of 
the  date  of  the  Act  a  tribal  membership 
roll  of  the  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians  in  accordance  with  the 
regulations  contained  in  25  CFR  part  61 
The  membership  roll  was  to  be 
comprised  of  persons  who  met  certain 
specified  criteria. 

A  proposed  rule  to  amend  part  61  so 
that  the  procedures  contained  in  Part  81 
would  govern  the  preparation  of  the 
tribal  menibership  roll  was  published  m 
the  Federal  Register  on  June  3,  1988,  53 
FR  20335.  An  editorial  correction  was 
published  in  the  Federal  Register  on 
Wednesday.  June  29,  1988,  53  FR  24551 

Subsequently,  language  was  included 
in  the  Fiscal  Year  1989  Interior 
Appropriations  Act  of  September  27. 
1988.  Pub.  L.  100-^46,  to  amend  the  Cow 


Creek  Band  of  Umpqua  Tribe  of  Indians 
Recognition  Act.  The  amendment  to  the 
Recognition  Act  affected  the  criteria  for 
enrollment  on  the  tribal  membership  roll 
that  were  in  the  proposed  rule.  Because 
the  effect  of  the  amendment  was 
significant,  the  BIA  again  published  a 
proposed  rule  to  amend  the  regulations 
contained  in  part  61  which  reflected  the 
new  statutory  language.  The  second 
proposed  rule  was  published  in  the 
Federal  Register  on  Tuesday,  October 
31,  1989,  54  FR  45743, 

On  Friday,  March  1,  1990.  a  final  rule 
was  published  in  the  Federal  Register  at 
55  FR  7492.  The  final  rule  set  out  the 
qualifirati'^n?  for  enrollment  and 
specified  a  lieadliiie  of  June  1,  1990,  for 
filing  applications  to  be  included  on  the 
membership  roll  being  prepared.  Under 
the  requirements  of  section  5  of  the 
Judgment  Act.  as  amended,  and  in 
accordance  with  the  regulations 
contained  in  25  CFR  part  61.  the 
membership  roll  of  the  Cow  Creek  Band 
of  Umpqua  Tribe  of  Indians  as  of  June  1. 
19Q(),  wh)(  h  follows,  was  prepared. 

Section  5  of  the  Judgment  Act  requires 
the  publication  of  the  tribal  membership 
roll  of  the  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians  in  the  Federal  Register 
The  Act  further  provides  that  after 
completion  and  publication  in  the 
Federal  Register  of  the  roll,  membership 
in  the  Cow  Creek  Bdnd  of  Unipqua  Tribe 
of  Indians  shall  be  limited  to  persons 
hsted  on  the  tnbal  membership  roll  and 
their  descendants.  However,  the 
Judgment  .^ct  does  provide  that  the  Cow 
Creek  Band  of  Umpqua  Tribe  of  Indians, 
at  its  discretion.  m;)y  subsequently  grant 
tnbal  membership  to  any  person  of  Cow 
Creek  Band  of  Umpqua  Indian  ancestry 
who  under  tribal  procedures  applies  to 
the  tribe  ft'r  membership  and  is 
determined  to  meet  the  tribal 
requirements  for  membership. 

By  Resolution  Numbered  90-11.  the 
Board  of  Directors  of  the  Cow  Creek 
Band  of  Umpqua  Tribe  of  Indians 
accepted  the  tribal  membership  roll  as 
of  June  1,  1990,  containing  the  names  of 
765  individuals  as  the  base  membership 
roll  of  the  tribe. 

Under  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  in  the 
Departmental  Manual  at  2t)9  DM  8. 
redelegated  by  the  .Assistant 
Secretary — Indian  Affairs  to  the 
Portland"  Area  Director  at  230  DM  3.1, 
and  redelegated  by  the  Portland  Area 
Director  in  the  BIA  Manual  at  10  BIA.M 
12,  part  3.  section  3,20,  Release  10-6  (5- 
2-73),  the  Superintendent  of  the  Siletz 
.\gency  approved  the  .Membership  Roll 
of  the  Cow  Creek  Band  of  the  Umpqua 
Tribe  of  Indians  as  of  June  1,  1990,  on 
December  7.  1990 


Tribal  rolls  are  a  part  of  a  BIA  system 
of  records  covered  by  the  provisions  of 
the  Privacy  Act.  For  that  reason  only  the 
names  of  the  persons  included  on  the 
tribal  membership  roll  of  the  Cow  Creek 
Band  of  Umpqua  Tribe  of  Indians  and 
control  numbers  are  shown  on  the 
document  which  follows; 
Eddie  F,  Brown, 

Assistant  Secretary— Indian  Affairs. 
[Resolution  90-11] 

Whereas.  The  Board  of  Directors  of  the 
Cow  Creek  Band  of  Umpqua  Tnbe  of  Indians 
18  the  official  governing  body  of  ttie  Tribe, 
authorized  to  act  in  behalf  of  the  Tribal 
Council,  and 

Whereas,  under  section  5  of  the  .^(:I  of 
October  28, 1987,  as  amended  by  th.-  .^ct  of 
September  27, 1988.  a  membership  roli  uf  the 
Cow  Creek  Band  of  Umpqua  Tribe  of  Indians 
was  prepared.  Such  roll  consists  of 
individuals  who  either  are  Cow  Creek 
descendants  or  certain  other  persons  who  are 
of  Indian  descent;  were  not  members  of  any 
other  federally  recognized  Indian  tnbe  on 
July  30.  1987;  and  who  qualified  for 
enroUment  under  one  of  the  three  categories 
shown  below; 

(1)  They  are  named  on  the  official  tribal 
roli  approved  on  September  3.  1960;  or 

(2)  They  were  bom  on  or  prior  to  October 
28, 1987,  and  are  descendants  of  any 
individuals  listed  in  category  No  1;  or 

(3)  They  are  the  descendants  of  any 
individual  considered  to  be  a  member  of  the 
Cow  Creek  Band  of  Umpqua  Tribe  of  Indians 
for  ihe  purposes  of  the  treaty  entered  into 
between  such  Band  and  the  United  States  on 
September  19, 1853;  have  applied  to  the 
Secretary  of  the  Interior  for  enrollment  under 
regulations  the  Secretary  issued  for  the 
preparation  of  the  roll;  and  met  the 
requirements  for  membership  specified  in  the 
By-Laws  of  the  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians  which  bears  an  approved 
date  of  9/ 10/1978. 

Whereas,  the  1987  Act  also  authorized  the 
Secretary  of  the  Interior  to  prescribe 
regulations  to  carry  out  the  provisions  of  that 
Act  and  on  March  2.  1990,  such  regulations 
appeared  in  the  Federal  Register.  Vol  55.  No, 
42.  pages  7492  through  7494.  The  regulations 
required  that  each  applicant  for  enrollment 
file  or  have  filed  on  his  or  her  behalf  an 
application  form  with  the  Superintendent, 
Siletz  Agency,  Bureau  of  Indian  Affair*.  P,0, 
Box  539,  Siletz.  Oregon  97380,  by  June  1 ,  1990 
and  that  upon  the  completion  of  the  roll  it 
shali  be  published  in  the  Federal  Register. 
Thereafter,  the  membership  of  the  tribe  shall 
be  limited  to  the  persons  listed  on  such  roll 
and  their  descendants 

.Vi)w  therefore,  be  it  resolved  that  the 
Board  of  Directors  of  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  accepts  the 
attached  membership  roll  of  the  tribe,  as  of 
June  1.  1990.  which  contains  a  total  of  765 
names  as  the  base  membership  roll  of  the 
tribe 

Be  it  further  resolved. -ihal  all  members  of 
the  Cow  Creek  Board  of  Directors  have  been 
provided  with  the  information  of  the  Cov«' 


Federal  Register  /  Vol.  56,  No.  7  /  Thursday,  {anuarj'  10,  1991  /  Notices 


1063 


Creek  Band  of  Umpqua  Tribe  of  Indians 

membership. 

Sue  M.  Shaffer. 

Chairman. 

Certification 

This  resolution  was  adopted  by  the  Cow 
Creek  Band  of  Umpqua  Tribe  of  Indians. 
Board  of  Direr.tors  on  October  29.  1990  and 
was  adopted  by  a  vole  of  11  FOR.  0 
AGAI.NST,  and  0  ABSTALMNG. 
Carlo  Swanson, 
Secretarv 


Approval— Memb«rst>lp  Rod  of  tt>«  Cow 
Creek  Band  of  the  Umpqua  Tribe  of  Indians 

Under  the  authority  redelegated  to  me  in  10 
BIA.M  12,  part  3,  section  3.20.  release  10-«  |5- 
2-731  b\  the  Portland  Asea  D.reotor  lo  act  for 
vhe  Secretary  of  the  Interior  in  approving 
tribal  membership  rolls,  I  hereby  approve  the 
attached  Membership  Roll  of  the  Cow  Creek 
Band  of  Umpqaa  Tribe  of  Indians.  The  roll, 
which  contains  the  names  of  765  tribal 
members,  constitutes  the  tribal  membership 
as  of  June  1, 1990,  and  was  prepared  lo  the 
best  of  mv  knowledge  and  abilttv  • 


s:corddncp  with  seition  5  of  the  Act  of 
October  28.  1987  (101  Stat  822).  as  amended 
by  the  Art  of  September  27,  1988  (l!T2  Plat. 
1794).  Consequently,  1  would  recommend  that 
the  Assis'tint  Serretery — Indian  Affairs 
submit  the  roll  to  the  Federal  Rej^star  for  its 
publication  thert-m  as  required  iy  subsection 
-Sib]  of  the  M87  statute. 

Dated  December  7. 1990. 
Nelsen  M,  Witt. 
Supenntendenl  Siletz  .Agency. 
BfLUMGCOOE  43tO-01-M 


MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  Cf  LMPQIA 
TRIBE  OF  INDIANS  AS  OF  JINE  i,  1990. 


FIRST,  MIDDLE 
JASON  COLE 
PATRICIA  ERNESTINE 
ANTHONY  AARON 
EDWIN  EDWARD 
MICHAEL  THEODORE 
WILMA  ELAINE 
CHRISTOPHER,  D. 
DANIEL  GL'Y 
DREW  LOUISE 
DAVID  WILLIAM 
DONALD  CHARLES 
DAV  I  D 

2ELLA  CHRISTINE 
JODI  LEE 
JOSEPH  RAY 
ANGELA  NICHOLE 
BRIAN  NICHOLAS 
KATHERINE  PEARL 
KIM  MARIE 
CHRVSTAL,  M. 
DELBERT,  J. 
JACK 

JACOB,  L. 
JOSHUA,  D. 
LEONARD  GLENN 
TINA  MARIE 
PRAD  THOMAS 
TODD  KEITH 
Li.  ANN,  L. 
ANDREW,  M. 
rLANCH  MARIE 
MERCY  JEAN 
WANDA,  G. 
SANDRA  DEE 
AARON  JAMES 
ALICIA  ACTCM 
PATTY  JEAN 
AIMEE,  K. 
DAVID  MICHAEL 
DELLA  R. 

MELISSA  CHRISTINE 
MICHAEL  WILLIAM 
JARRED,  K. 
KAREN,  A. 
PAMELA  DIANE 
BETTY  JEAN 
JEANNE  SHIRLEY 
SHAWNDALE  JLNE 


CTRL* 

LAST  NAME 

C103 

ADAMS 

OOOi 

ADAMS 

0253 

ALBERT 

0121 

ALBERT 

0086 

ALBERT 

0256 

ALBERT 

o:63 

ALLAN 

0258 

ALLAN 

0945 

ALLAN 

0260 

ALLAN,  JR 

0261 

ALLAN,  JR 

0259 

ALLAN,  SR 

0270 

ALLIN 

0271 

ALLISON 

0272 

ALLISON 

0275 

ALMADEN 

0276 

ALMADEN 

0277 

ALMADEN 

0218 

ANDERSON 

0278 

ANSLRES 

0279 

ANSIRES 

0280 

ANSURES 

0281 

ANSIRES 

0282 

ANSLRES 

0283 

ARNOLD 

0284 

ASHWORTH 

1004 

AV I  S 

0286 

AVIS 

0237 

BACK  EN 

0289 

BALLARD 

02  90 

BALLARD 

0291 

BALLARD 

0292 

BALLARD 

0100 

BARKS 

0293 

BARNEY 

0294 

BARNEY 

0187 

BAYSINGER 

0300 

BELL 

0296 

BELL 

0297 

BELL 

0298 

BELL 

0299 

BELL 

0301 

BENNETT 

0302 

BENNETT 

0  30  3 

BENNETT 

0304 

BERG 

0132 

BISHOP 

0133 

BISHOP 
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MEMBERSHIP  ROLL  CF  THE  COW  CREEK  BAND  OF  UMPQLA 
TRIBE  OF  INDIANS  AS  OF  JLNE  1,  1990. 


FIRST.  MIDDLE 
TONYA  MAY 
VIDA  MARIE 
JESSE  ALLEN 
DLSTIN  LEWIS 
JUDITH  ANN 
DAVE  EUGENE 
EL2ER  DELBERT 
GERALD,  W. 
HAROLD  W. 
JANEY  MARIE   ' 
JEREMY  DREW 
JESSICA  CAROL 
KATHLEEN  ANN 
LESTER  HERMAN 
LESTER  WILLIAM 
MICHAEL  WILLIAM 
NATHAN  ALLEN 
RACHELE  MARIE 
RANDY  OWEN 
RYAN  ELLIOT 
SPENCER  DAVID 
STEVEN  ALAN 
SARA  ANNE 
LOREN  ALLEN 
JESSE  ANN 
BAMBI  LYNN 
MITCHELL  RAY 
DE LORES  FAYE 
STEVEN  THEODORE 
KELLIE  ELIZABETH 
MARY  ELIZABETH 
MICHELLE  NICOLE 
AMANDA  RENEE 
AMBER  RAYE 
ASHLEY  ROBYN 
KENNETH,  M. 
TAMYRA  SUE 
LAURIE,  K. 
MABLE  ELLEN 
MICHAEL  CHARLES 
TAMARA  ELAINE 
DALE,  L. 
KEVIN,  G. 
DANIEL  LEE 
DONALD  ELLIS 
DOUGLAS  KIMO  KAEO 
ELVIN  LOUIS 
GARY  EDWARD 


CTRLt 

LAST  NAME 

0727 

BISHOP 

0726 

BISHOP 

0724 

BISHOP 

1201 

BLACKWELL 

1200 

BLACKWELL 

0316 

BOCHART 

0328 

BOCHART 

0318 

BOCHART 

0319 

BOCHART 

0320 

BOCHART 

0931 

BOCHART 

0321 

BOCHART 

1166 

BOCHAfvT 

0322 

BOCHART 

0323 

BOCHART 

0324 

BOCHART 

0932 

BOCHART 

1257 

BOCHART 

0325 

BOCHART 

0326 

BOCHART 

0938 

BOCHART 

0327 

BOCHART 

0171 

BOTTS 

0329 

BOWERS 

0748 

BOWSER 

0330 

BRADEEN 

0331 

BRADEEN 

0338 

BRIGHT 

0339 

BRIGHT 

0341 

BRIM 

0340 

BRIM 

0342 

BRIM 

0345 

BROWN 

0346 

BROWN 

0347 

BROWN 

0348 

BROWN 

0344 

BROWN 

0101 

BRLNELL 

0098 

BRLNELL 

0898 

BRLNELL 

0099 

BRLNELL 

0349 

BLRLFSuN 

0350 

BLRL^  -^i^N 

0352 

BLSCHMANN 

0353 

BUSCHMANN 

0376 

BUSCHMANN 

0354 

BUSCHMANN 

1171 

BUSCHMANN 

n 
a 


P 

o 


a. 

c 


Z 

o 


n 

V. 
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MEMBERSHIP  ROoL  OF  THE  COW  CREEf"  BAND 
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'iL'A      ^LMBEFSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  L'MPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


C'RLI 

LAST  NAME 

0j56 

t!LS'~HMA.NN 

U75 

BlsCHMANN 

0358 

BL'SCH^ANN 

0361 

BLSCH^ANN 

0374 

BCSCHMANN 

0375 

BUSCHMASS 

0362 

BCSCHMANN 

0  )63 

BUSCHMANN 

0364 

BUSCHMANN 

0365 

Bi;SCHMANN 

0366 

BCSCHMA.W 

C367 

BCSCHMANN 

1174 

BUSCHMANN 

U369 

BUSCHMANN 

0371 

BUSCHMANN 

0370 

BUSCHMANN 

0372 

BUSCH-^ANN 

0373 

BUSCHNA.NN 

0377 

CALLCrtAY 

0379 

CAMPBFLU 

0477 

CAMPMAN 

1142 

CARPILUO 

0382 

CASE 

0  38  3 

CASE 

0384 

CASE. 

0109 

CATHCART 

1143 

CHAPMAN 

0034 

CLEMMONS 

0393 

COLEMAN 

0  392 

COLEMAN 

1040 

COLLINS 

0395 

COPBETT 

0396 

COBBETT 

0397 

COPBETT 

0404 

COURTNE') 

0399 

COURTNEY 

U403 

COLPTNEI 

0464 

C0URTNE1 

0402 

COURTNM 

0400 

COURTNEY 

0403 

COX 

1237 

COX 

0413 

COX 

0407 

COX 

0408 

COX 

0409 

COX 

0410 

COX 

0412 

COX 

FTPSI 


MIDDLE 


GOFDCN"  ELSWORTH 
JAMES  EDWAPD 
JAMES  LEPOY 
KARENA  MARIE 
LEANN  LEIKAIMANA 
LECNNA  FUAOLENA 
MELISSA  MARIE 
PACH.ELLE  REENE 
RHONDA,  A 
POCER  MERLIN 
SAPAH  LEIGH 
TERRY  ANTKELEE 
TEPPY  RONALD 
THOMAS  RAY 
VERNON,  R. 
VERNON  MERLE 
VICTORIA  CARLENE 
WJ^LTER  HOWARD 
CONNIE  LYNN 
DONALD  RAY 
CAM 

COHEE  JEA^ 
EPIC  LEE 
HEIDI  LENJPE 
JENNIFER  JEAN 
TPISTA  LChAINE 
DONNA  MARIE 
MARCEL  JANINE 
CHRISTINA  MAY 
DIANNA  LYN 
CYNTHIA  MAUREEN 
HFNRY  MARTIN 
KENNETH  ALAN 
LORETTA  CAHGL'iN 
ASHLEY  ANN 
DANIEL  LEE 
KAPI  LEANN 
KELLY  ANN 
LAURA  JUNE 
SHANNA  LYNN 
BRECK  ALLAN 
CHRISTINE  EMILi 
DORIAN  DENNY 
JAMES  LEIGHTCN 
JOHN  LAYTON 
KAREN  ANN 
RENA  MAY 
RUSSELL  THOMAS 


CTRL" 
1297 
1097 
0414 

04n 

1283 
C417 
0418 
1282 
0422 
0420 
0421 
0423 
0424 
0425 
0684 
0427 
0139 
0745 
0134 
0140 
1305 
0136 
0137 
0138 
0141 
0143 
0142 
0960 
0153 
0081 
0496 
0080 
0077 
0154 
0728 
0150 
0152 
0078 
0151 
0155 
0157 
0161 
0162 
0735 
0160 
0165 
0164 
0163 


LAST  NAME 
COX 

CRAWFORD 
CPISPEN 

CRISPEN 

CROSS 

CROSS 

CROSS 

CROSS,  JR. 

CROTHERS 

CPOTHERS 

CROTHERS 

CULBERTSON 

CULBEPTSON 

CULBERTSON 

CUMMINGS 

DAVIS 

DAVIS 

DAVIS 

DAVIS 

DAVIS 

DAVIS 

DAVIS 

DAVIS 

DAVIS 

DEARDORFF 

DEAPDOPEF 

DEAPDCPr r 

DEAPDGPFF 

DEAHDCR  i-'f 

DEARDCPF  F 

DEARDOPFF 

DFARDCPFF 

DEABDCRFF 

DEAPDCRFF 

DLAPDOPFF 

DEARDCPFF 

DEAPDGPFF 

DEARDGBFF 

DEARDOPFF  J 

DECAR.,J 

D  E  LA  Y 

DELAY 

r  ELAY 

DELAY 

DELAY 

CEPPICK 

DEPP  I  O 

LEPRIUK 


FIRS" 


JLE 


THOMAS  LEE 

JULIE  ANN 

APMAND  STEVEN 

^'.LLY  LYNN 

PETE  CHRISTOPHER 

ROWENA  MAE 

TAWNYA  LYNN 

GILBERT 

AMANDA  JEA.N 
ANN 
ANN 

DEANNE 
JEANNE 


SHAWNA 
SHIELA 
PAMELA 
PAMELA 
PEX  TROY 
FRIEDA  MARY 
ALBERT  MARCELLUS 
BAPBAPA,  A. 
DEAN  TROY 
ERNEST  HOWARD 
KIT  EMILY 
KRISTINE 
LARRY,  A. 
M.AUREEN  MICHELLE 
ROBERT  LEE 
ANGELA,  C. 
CHRISTY  MAE 
CLOYD  ALLEN 
DORAN  ERIC 
ELIZABETH,  A. 
JAMES,  L. 
JAMI  LYNN 
JEPIMIAH  JAMES 
JOHN  A. 
JOSEPH  DEE 
fRISTAL  FAYE 
POSE  A. 
rOYCE  LEROY 
ADAM  ISAAC 
FOSE,  A. 
EDNA  MAE 
CONNIE  LACHELLE 
DANIEL,  D. 
DAVID  ANTHONY 
GREGORY  DEAN 
IVA  MARIE 
CRYSTAL  ANNE 
DAVID  ALAN 
MISTY  DAWN 
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MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  LMPQDA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


CTRL! 


LAST  NAME 


0166 

DOMPIER 

0167 

DOMPIER 

0169 

DOMPIER 

1288 

DOMPIER 

0173 

DOMPIER 

0174 

DOMPIER 

0176 

DONLEY 

0175 

DONLEY 

1289 

DONLEY,  JB 

1265 

DUMONT 

0182 

DUMONT 

0181 

DUMONT.  . 

0183 

DUMONT  .  . 

0193 

DUMONT 

0184 

DUMONT 

0186 

DUMONT  . 

0195 

DUMONT 

0185 

DUMONT 

0697 

DUMONT 

0188 

DUMONT 

0190 

DUMONT 

0192 

DUMONT 

0178 

DUMONT 

1309 

EAMIGH 

0202 

EAMIGH 

1311 

EAMIGH 

1312 

EAMIGH 

1310 

EAMIGH 

0208 

EMERSON 

0207 

EMERSON 

0206 

EMERSON 

0205 

EMERSON 

0172 

ERICKSON 

0209 

ESTABROOK 

0924 

ESTABROOK 

0210 

ESTABROOK 

0211 

ESTABROOK 

0215 

ESTABROOK 

0916 

ESTABROOK 

0212 

ESTABROOK 

0213 

ESTABROOK 

0217 

ESTES 

1161 

FEATHER 

0219 

FITCH 

0979 

FLANAGAN 

0220 

FOSTEER 

0221 

FREEMAN 

0222 

FRENNA  , 

FIRST,  MIDDLE 
ALLEN  MARK 
DAVID  JASON 
MIRANDA  MICHELLE 
RENEE  DANIELLE 
STACY  JEAN 
WILLIAM  JEFFERY 
EMMA  VIRGINIA 
JENNIFER  KRISTINE 
ROBERT  EDWARD 
BOBBY  RAE 
CHRISTIE  LYNN 
CHRISTOPHER  LYNN 
ESTON 

FRANKIE  LEE 
GEORGE  DAVID 
JO  LINDA 
KODY,  R. 
KYLE  LEE 
LACEY  HAYLENE 
ROBERT  LEE 
SANDY,  R. 

SHELLI  KAV 
YVONNE  MARIE 

DAWN,  M. 
LAWRENCE,  E. 

SCOTT  DEAN 

STEPHANIE  NICOLE 

YVETTE  TON  I 

AMY  LYN 

BRIAN  WILLIAM 

JOSHUA  EDWARDS 

SHERYL  LYN 

SHAWN,  J. 

AMEE  BRINLEY 

COURTNEY  BETH 

GARY  JAMES 

JAMES  RAY 

JENIE  LYNN 

KERI  JEAN 

LAURA  ELIZABETH 

ROBERT  JAMES 

LORRAINE  MARGARET 

DONOVAN  NICHOLS 

HALEY  JAY 

GIDGET  RITA  MARIE 

ALBERT  CARL,  JR. 

AMARYLLIS  MAE,  JR. 

PANSY  LOUISE 


MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  UMPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


FIRST,  MIDDLE 
VERNON,  E. 
BARBARA  J. 
CHRISTOPHER  BLAINE 
EUNICE  ALESIA 
MARY  LORAINE 
DENACE  LEE 
ESTER  LORRENE 
MICHAEL  EUGENE 
BRANDON,  G. 
PENNY  DENEISE 
SHANE,  M. 
BRANDY  DONELL 
LORAINE  MARY 
DARLA  LEANN 
DARRELL  LEE 
DENISE  LYNN 
PATRICIA  PAULENE 
MARCELLA  MARIE 
MERISSA  MARIE 
NICHOLE  ,T. 
RONALD  LEE 
NAOMI 

JAMES  ELMER 
ORRIN  DALE 
ROXY  LAVERNE 
STEPHEN  ALEXANDER 
WILLIAM  ROBERT 
TYLER  MICHAEL 
MICHAEL  ALLEN 
STEPHEN  SCOTT 
AMANDA  DIANNE 
TERRISA  CHRISTINA 
HEATHER,  L. 
TERRY  DARLENE 
LEVI,  R. 
STEPHEN 
AARON  MICHAEL 
DAWN  RENEE 
JEFFERY  EDWARD 
JOHN  MICHAEL 
JANE  ALICE 
AARON  EARL 
BARBARA  JEAN 
CINDY  LOU 
CORINNE  KAY 
JESSE  DARRIN 
JOANNE,  L. 
KANDY  JO 


CTRL# 

LAST  NAME 

0223 

FRENNA 

0224 

FUPNEY 

0227 

GADDIS 

0225 

GADDIS 

0226 

GADDIS 

0234 

GATEWOOD 

0235 

GATEWOOD 

0236 

GATEWOOD 

0239 

GIBSON 

0240 

GIBSON 

0241 

GIBSON 

0242 

GILL 

0567 

GIRDLER 

0243 

GOGERT 

0244 

GOGEBT 

0245 

GOGERT 

0247 

GOGERT 

0246 

GOIOFN 

1073 

GOLDEN 

0249 

GOLDEN 

0248 

GOLDEN 

0429 

GOULD 

0432 

GUENTHER 

0433 

GUENTHER 

0435 

GUENTHER 

0434 

GUENTHER 

0436 

GUENTHER 

0999 

HAGGARD 

0443 

HAMRICK 

0444 

HAMRICK 

1170 

HANKINS 

0445 

HANK  INS 

0447 

HANSON 

0446 

HANSON 

0973 

HASH-YEAGER 

0613 

HASH-VEAGER 

0458 

HAYNES 

0457 

HAYNES 

0508 

HERT2 

0507 

HERTZ 

0509 

HEUSSNER 

0760 

HILL 

0511 

HILL 

0512 

HILL 

0438 

HILL 

0513 

HILL 

0489 

HILL 

0515 

HILL 
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MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  UMPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  CMPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


ctb;-# 

LAST  NAME 
HILL 

FIRST,  MIDDLE 

CTRL* 
0570 

LAST  NAME 
KELVY 

FIRST,  MIDDLE 

0519 

LYNDSEY,  EMALINE 

JULIE  LYNN 

0516 

HILL 

PATRICIA  JEAN 

0572 

KELVY 

ROBERT,  M. 

1296 

HILL 

ROBERT  LYNN 

0573 

KELVY 

SUSAN  RACHEL 

0498 

HILL 

TRAVIS  LOGAN 

0574 

KEMBLE 

DORA  LYNN 

0521 

HOLMES 

FRIEDA  ALVIRA 

0492 

KENNINGTON 

BRITTANY 

08«9 

HONEVCUTT 

SHELLY  LYNN 

0491 

KENNINGTON 

TERESA  DAWN 

0525 

HOWREN 

ANDREW  ANTHONY 

0576 

KENTNER 

LINDA  ELLENE 

0526 

HOWREN 

APRIL  ELLEN 

0577 

KENTNER 

RONALD  RAY 

0527 

HOWREN 

EILEEN  MARIE 

0578 

KENTNER 

SHELLY  DAWN 

0528 

HOWREN 

ELDON  EUGENE 

1279 

KENTON 

BESSIE  ELIZABETH 

0529 

HOWREN 

MARY  LEE 

0580 

KENYON 

DELIA  AMOR 

0531 

HUDDLESTON 

KELLY  COLLETTE 

1243 

KENYON 

JEREMY  JOSEPH 

0532 

HUDDLESTON 

ROBIN  ANN 

1244 

KENYON 

JESSE  LEE 

0533 

HUDDLESTON 

SANDRA  GLENN 

0582 

KENYON 

RICHARD  ELLIOT 

0534 

HUSSEY 

HEIDI  LEE 

0583 

KENYON 

STEVE  EDWARD 

0535 

HOSSEY 

PATRICIA  ANN 

0585 

KENYON,  JR. 

JOHN  LEROY 

0493 

HUTESON 

DONNA,  K.  (ALLAN) 

1242 

KENYON,  JR. 

JUBA  LEE 

0538 

JACKSON 

CURTIS.  D. 

0581 

KENYON,  SR. 

JOHN  LEROY 

0106 

JACKSON 

DILLON  CISCO 

0584 

KENYON,  SR. 

JUBA  LEE 

0108 

JACKSON 

EMILY  LORA  ANN 

0673 

KIRK 

STEPHANIE  NICOLE 

0539 

JACKSON 

GARY  LEE 

0591 

KNIGHTEN 

CHRISTOPHER  ALLEN 

0107 

JACKSON 

JESSE  LEE 

0592 

KNIGHTEN 

KIMBERLY  ANN 

0495 

JACKSON 

JESSICA  LYN 

0593 

KNIGHTEN 

STEVEN  WADE 

1159 

JACKSON 

LINDA.  D. 

0597 

KRANTZ 

EMILY  ROSE 

0541 

JACKSON 

MELISSA  SUE 

0598 

LACHANCE 

CHRISTINE  MARIE 

0542 

JACKSON 

NATHAN.  D. 

1247 

LACHANCE 

DARLENE  CHRISTINE 

0543 

JACKSON 

NEIL  STEPHEN 

0105 

LACHANCE 

DARRELL 

0544 

JACKSON 

REBECCA  SUE 

0601 

LACHANCE 

DAVID  CHARLES 

0546 

JACKSON 

ROY,  S. 

0602 

LACHANCE 

DAVID  LEWIS 

0537 

JACKSON.  SR. 

CHARLES  EDGAR 

0603 

LACHANCE 

JACK,  A. 

0S4S 

JACKSON.  SR. 

ROGER  LEE 

0609 

LACHANCE 

JESSICA  MARIE 

0738 

JACKSON-KELLY 

WILLIAM  JASPER 

0604 

LACHANCE 

LOUIS  EDWARD 

0901 

JANSEN 

CINDY  RAE 

0605 

LACHANCE 

RILEY  DARRIN 

1266 

JESKA 

CYNTHIA  CAROL 

0612 

LARSON 

WESLEY  WARREN 

1278 

JESKA 

DAVID  GEORGE 

0448 

LEDFORD 

ANDREA,  L. 

1277 

JESKA 

DELMAR  SHANE 

0615 

LEDFORD 

HACHELLE  BETH 

0233 

JOHNSON -GATES 

JOAN.  C. 

0620 

LEDFORD 

MELISSA  ANN 

0553 

JONES 

CAROL  SUSAN 

1222 

LEDFORD 

ROBERT  LEWIS 

0555 

JONES 

JORDAN  ROSS 

1220 

LEDFORD 

STEPHANIE  LYNN 

0556 

JONES 

SHANNA  RENE 

0619 

LEDFORD 

WILLIAM  HOWARD 

0554 

JONES 

VERA  ELLEN 

0387 

LEDFORD 

PATTI  SUE 

0910 

JOSEPH 

MONICA  MARIE 

0621 

LEE 

NADINE  ANN 

0557 

JOSEPH 

TINA  MARIE 

0622 

LEONARD 

JENNIFER  MARIE 

0561 

KAESEMEYER 

DANIEL  JOSEPH 

0623 

LEONARD 

PENNY  KATHLEEN 

0560 

KAESEMEYER 

MATHEW  TUREMAN 

0624 

LERWILL 

CORENA  LYNN 

0558 

KAESEMEYER 

STEVEN  MATTHEW 

0625 

LERWILL 

MARVIN  DOUGLAS 

0569 

KANDEL 

PHILLIP  PETER 

0626 

LERWILL 

SHAWNA  RENEA 

0571 

KANDEL 

ROBERT  FRANK 

0627 

LERWILL 

WALTER  RALPH 
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MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  UMPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


FIRST,  MIDDLE 
WESTON  CLAY 
LORRAINE  LEE 
DUSTIN  ERON 
LINDA  LEE 
MISHA  LEYRISSE 
JANICE  MARIE 
KERRY  RAY 
KEVIN  SCOTT 
ROBERT  WAYNE 
CHRYSTOPHER  RAY 
DARYL  LYNNE 
DONALD  LEE 
DONALD  LEE  KAIMI 
DUANE  LUCAS 
KENNETH  RAY 
KRISTEN  ANN 
ROGER  CARLTON 
RONALD  CURTIS 
SARAH  HAZEL 
SUSAN  KAY 
DARWIN  CLAY 
NORMA  DEEN 
RICHARD  JAMES 
WESLEY  ALLEN 
ADELAIDE  WlNNIFRED 
GEORGE  ARTHUR 
GEORGE  LEONARD 
JORDAN  CHRISTIAN 
TIFFANY  DEANNE 
MICHAEL  REX 
BELINDA  ANN 
MICHAEL,  D. 
MIA  DENISE 
DARREN  DEAN 
JUSTIN  LEE 
CECILIA,  M. 
LEVI  ALLAN 
MICHAEL  RIVAL 
MAXINE  ILENE 
MARY  JO 

WANDA  JOSEPHINE 
JOSEPH  ESTON 
DARLENE  LEE 
LOUELLA  MAE 
TERESA  MARIE 
JOSHUA  JOSEPH 
PAMELA  MICHELLE 
RUSSELL,  J. 


CTPVf 

LAST  NAME 

0628 

LERWILL 

0630 

LONG 

0631 

LOONEY 

0632 

LOONEY 

0633 

LOONEY 

0638 

LOWELL 

0640 

LOWELL 

0639 

LOWELL 

0641 

LOWELL 

0964 

LYCETT 

0649 

LYCETT 

0643 

LYCETT 

0644 

LYCETT 

0645 

LYCETT 

0646 

LYCETT 

0951 

LYCETT 

0647 

LYCETT 

0926 

LYCETT 

0648 

LYCETT 

0942 

MADISON 

0652 

MALONE 

0653 

MA LONE 

0654 

MALONE 

0655 

MALONE 

0656 

MAMEROW 

0657 

MAM E ROW 

0658 

MAMEROW 

0089 

MAMEROW 

0659 

MAMEROW 

0660 

MANTLE,  J 

0490 

MARTIN 

0884 

MARTIN 

0672 

MARTINEZ 

0480 

MATHISON 

0460 

MATH  I  SON 

0678 

McCLURE 

0680 

McCLURE 

0679 

McCLURE 

0682 

MCGRAW 

0681 

MCPHERSON 

0683 

MEDEARIS 

0685 

MELLIN 

0686 

MELLO 

0687 

MICHAELS 

0391 

MINTUN 

0689 

MIX 

0690 

MIX 

0691 

MIX 
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MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  UMPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


FIRST,  MIDDLE 
SHERYL  LOUISE 
KRISTEN  NIKOL 
SANDRA,  J. 
TRISTIN  DAVID 
CATHERINE  MARIE 
DENNIS  BRIAN 
RACHEL  MARIE 
SARAH  JO 
SHEENA  RUTH 
TANNA  CHARLEEN 
MARGARET  ANN 
PAMELA  DEE 
DONALD  JACK 
DAVID  ALLEN 
DAVID  ALLEN 
DARBY  JAMES 
ROBIN  LYNN 
ROSENA  ANGELA 
DANIEL  ELLIOT 
EUNICE  CHRISTINE 
LOGAN  GAR R ITT 
NATHANIEL  CALOB 
RYAN  BURGESS 
WALTER  ADELBERT 
WALTER  JESS 
III       JESSE  LEE 
LAURA  BETH 
MELINDA  CHRISTINE 
TIMOTHY  BRIAN 
DEBRA  ANN 
LAURA  JOELLE 
MELISSA  RAE 
MARGARET  CAROLYN 
JESSE  PAUL 
MARCINE  DAWS 
JOSE  MARCOS 
JUAN  CARLOS 
TONI  CARYNE 
CURTIS  JAMES 
DONNA  MARIE 
TINA  MARIE 
WILLARD,  F. 
CHARLES  BENJAMIN 
CRYSTLE  DAWN 
ELI  JOSEPH 
ERIC  SHERIDAN 
GEORGE  MICHAEL 
JEFFERY  MICHAEL 


CTRLf 

LAST  NAME 

0692 

MIX 

0946 

MOOK 

1246 

MOOK 

0949 

MOOK 

0694 

MOORE 

0695 

MOORE 

1168 

MOORE 

1109 

MOORE 

0559 

MOORE 

0890 

MOORE 

0698 

MULHOLLAND 

0398 

MURPHY 

0701 

NAYLOR 

0706 

NAYLOR,  JR 

0704 

NAYLOR,  SR 

1291 

NEALEY 

1163 

NEIMAN 

1273 

NELSON 

0716 

NICHOLS 

1190 

NICHOLS 

1210 

NICHOLS 

1156 

NICHOLS 

12U 

NICHOLS 

0714 

NICHOLS 

1198 

NICHOLS 

1187 

NICHOLS,  I 

0717 

NICKLASON 

0718 

NICKLASON 

0719 

NICKLASON 

0720 

NORTON 

1314 

NORTON 

1313 

NORTON 

0722 

OELRICH 

0994 

OLMSTED 

0568 

OLSEN 

0805 

ORTEGON 

0806 

ORTEGON 

0807 

ORTEGON 

0808 

ORTIS 

0810 

OTTOSEN 

0811 

OTTOSEN 

0612 

OTTOSEN,  ^ 

0813 

O'DELL 

0814 

O'DELL 

0816 

O'DELL 

0817 

O'DELL 

08?1 

O'DELL 

0815 

O'DELL 
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MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  UMPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 


CTRL* 

LAST  NAME 
O'DELL 

FIRST,  MIDDLE 

0820 

JOSEPH  GEORGE 

1724 

G'DELL 

STEVEN  EUGENE 

0818 

O'DELL 

TERENCE  STEVEN 

0823 

PARAZOO,  JR. 

ARTHUR  LEROY 

0824 

PARAZOO  JR. 

CHARLES,  O. 

0830 

PAROZ 

DALLAS  NORMAN 

0831 

PAROZ 

KIM  EUGENE 

0832 

PARRY 

AMY  A. 

0834 

PARRY 

DENNIS  WILLIAM 

0833 

PARRY 

MARY  LESLIE 

1224 

PENIEL 

CHRISTOPHER,  R. 

0837 

PENUEL 

FLORENCE  OPAL 

1225 

PENUEL 

REBECCA  MAE 

0838 

PENUEL.  JR. 

JAMES,  E 

0841 

PERDUE 

JAMES,  T. 

0840 

PERDUE 

ROBERT  LEE 

0842 

PERDUE 

WALTER  WILLIAM 

0755 

PETERS 

SUSANNE  LEE 

0200 

PETERSEN 

JEREMY  JAMES 

0250 

PETERSEN 

STACY  RAY 

0844 

PETERSEN,  JR. 

ROBERT  GUY 

0845 

PICARD 

ASHLEY  NICOLE 

0846 

PICARD 

CHEYNE  TYLER 

0848 

PICARD 

DENNIS  LEROY 

0849 

PICARD 

DOUGLAS  ERIC 

0850 

PICARD 

GREGORY  THOR 

0852 

PICARD 

KRISTEN  KARI 

0751 

PICARD 

MICHAEL  ANTHONY 

0847 

PICARD 

RAYMOND  GREGORY 

0753 

PICARD 

ROBERT  ALLEN 

0452 

PICARD 

ROBERT  REVELLA 

0754 

PICARD 

ROBERT  RYAN 

0993 

PICARD 

WILLIAM  JOSEPH 

0756 

PICKETT 

MELISSA  ANN 

0757 

POOLE 

CODY  JAMES 

0759 

PORTER 

NANCY,  J. 

0758 

PORTER 

TREVOR  LEE  BARTON 

1191 

POTTS 

BETSY  MICHELL 

0763 

POTTS 

DANNY  ALLAN 

0779 

POTTS 

DEVAN  ALAN 

0765 

POTTS 

DOUGLAS  ALAN 

0766 

POTTS 

FRANCIS  ROSALIE 

0767 

POTTS 

JAMES  EVERETT 

0768 

POTTS 

.  JASON  LEE 

0770 

POTTS 

JOHN  WILLIAM 

0771 

POTTS 

JOSHUA  NEIL 

0737 

POTTS 

KALA  ANN 

0773 

POTTS 

MELISSA  SUE 

CTRL* 

LAST  NAME 
POTTS 

FIRST,  MIDDLE 

0772 

NEIL  ANDREW 

0736 

POTTS 

PATRICIA  ANN 

1780 

POTTS 

ROBERT  LEVI 

0092 

POTTS 

ROGER  LEROY 

1157 

POTTS 

RUSTY  WILLIAM 

0781 

POTTS 

TASHINA  ILABETH 

0783 

PRESLAR 

CYNTHIA  PAULINE 

0787 

PRUITT  JR. 

TOD,  T. 

0789 

QUIGG 

CATHERINE,  L. 

0791 

RAINVILLE 

DELBERT.  D. 

0995 

RAINVILLE 

GERALD,  E. 

0792 

RAINVILLE 

JAMES,  L. 

1091 

RAINVILLE 

KELLI,  D. 

0794 

RAINVILLE 

LONNEY,  J. 

0793 

RAINVILLE 

LONNIE,  L. 

0795 

RAINVILLE 

RYAN,  B. 

0798 

RAINVILLE,  JR 

TEDDY  LEE 

0796 

RAINVILLE,  SR 

TEDDY  LEE 

0800 

RAMIREZ 

GUILLERMO 

1026 

RAMIREZ 

JOYCE  MARCIA 

1027 

RAMIREZ 

RON  ALLEN 

0799 

RAMIREZ 

YOLANDA 

0801 

RAY 

PAMELA  IRENE 

0952 

REEL 

CARRIE  LYNN 

0940 

REEL 

KATHY  MARIE 

0955 

REEL 

STACEY  WAYNE 

0802 

RHOADES 

BARBARA,  R. 

0005 

RICE 

CASSIDY  ROSE 

0803 

RTCE 

CLEMENTINE,  J. 

0002 

RICE 

SIGNE,  J. 

0003 

RICE 

SUSAN  ELLEN 

0004 

RICE 

WILLIAM  DOUGLAS 

0007 

RICHARDS 

DEAN  ANDREW 

0008 

RICHARDS 

LOUISE  DARLENE 

0102 

RICHARDS 

ANN  LOUISE 

0012 

ROANE 

CELESTE  M. 

0009 

ROANE 

DERICK  CHARLES 

0010 

ROANE 

SHIRLEY  LEE 

0011 

ROANE 

WESLEY  LEROY 

0013 

ROARK 

GEORGE  ORVAL 

0015 

ROARK 

JUANITA  MAE 

1254 

ROARK 

KENESA  GRACE 

0016 

ROARK 

KENNETH,  D. 

0017 

ROARK 

KENNETH  EUGENE 

1253 

ROARK 

KENYON  RICHARD 

0018 

RONDEAU 

BENJAMIN  GEORGE 

0019 

RONDEAU 

BRANDON  EDWARD 

0499 

RONDEAU 

BRANDY  MICHELLE 

•»1 
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O 


-E'^BERSHIP  SCLL  OE 

THE 

COW  CREEK  BAND  OF  UMPQUA 

MEMBERSHIP  ROLL  OF  THE 

TRIBE  OF 

INDIANS  AS 

OF 

JUNE  1,  1990. 

TRIBE  OF 

INDIANS  AS  CF 

CTRLt 

LAST  NAME 

FIRST,  MIDDLE 

CTRL* 

LAST  NAME 

0021 

RONDEAL 

BRIAN  KELLY 

1007 

RUSSELL 

0022 

RON DEAL 

CHARLES  ARTHUR 

1006 

RUSSELL 

0053 

RONDEAU 

CHRISTOPHER  WILLIAM 

1011 

SANDOVAL 

0023 

RONDEA-. 

CRYSTAL  LYNN 

1012 

SARGEANT 

0024 

RONDEA, 

EDWARD  LESTER 

1013 

SARGEANT 

0087 

HONDEA. 

ERIC  WESTON 

1014 

SCHALK 

0052 

RONDEAU 

GARY  DUANE 

1015 

SCHALK 

0025 

RONDEAU 

(.FORGE  BENJAMIN 

1016 

SCHALK 

0026 

RONDEAL 

GEORGE  THOMAS 

1017 

SCHMIDT 

1292 

RONDEAi. 

JACOB  GARRETT 

1261 

SCHNETCER 

0051 

RONDEAL 

JAMES  NEIL 

1250 

SCHNETZER 

0027 

RONOtAL. 

JAMES  PATRICK 

1262 

SCHNETZER 

0116 

RONDEAL 

JAMIE  ELIZABETH 

1019 

SCHNETZER,  1 

0115 

HONDEAv 

JERRIE  C. 

1020 

SCHULTZ 

0114 

RONDEA., 

JERRY,  A. 

1021 

SCOTT 

0113 

ROND'NL 

JOELL  KRISTEN 

1022 

SEELY 

0033 

HOND-  .L 

JOHN  ALLAN 

1023 

SEELY 

1306 

RONDEAU 

JUSTIN  FLETCHER 

1024 

SERTAIN 

0088 

RONDEAU 

KAMY  LEE 

1025 

SERTAIN 

0057 

RONDEAU 

KENTAURUS  EAGLE 

1286 

SERTAIN 

0035 

RONDEAU 

MICHAEL,  J. 

1287 

SERTAIN 

0036 

RONDEAU 

MICHAEL  SHAWN 

1285 

SERTAIN 

0056 

RONDEAU 

NICOLE  LOlISE 

1284 

SERTAIN 

0037 

RONDEAL 

RANDY,  W. 

1029 

SERTAIN 

0479 

RONDEAU 

RHONDA  LOUISE 

1031 

SHAFFER 

0039 

RONDEAU 

RICHARD  WESTEN 

1032 

SHAFFER 

U040 

RONDEAU 

ROBERT  EDWARD 

1030 

SHAFFER,  JR 

0059 

RONDEAU 

SEAN  RYAN 

1033 

SHEPARDSON 

0041 

RONDEAU 

SHAWN  MICHAEL 

0453 

SHEPARDSON 

0042 

RONDEAU 

STEVEN  JAMES 

1034 

SHEPARDSON 

004J 

RONDEAU 

TAMMY  LYNN 

0835 

SHOLES 

0046 

RONDEAU 

TIMOTHY  LLOYD 

1037 

SLAYMAKER 

0047 

RONDEAU 

TONY  GLENN 

1043 

SMITH 

1293 

RONDEAU 

VERNON  ROCKWELL  JAMES 

1038 

SMITH 

0060 

RONDEAU, 

I  II 

THOMAS  WALTER 

1041 

SMITH 

0061 

RONDEAU , 

JP  . 

THOMAS  WALTER 

1039 

SMITH 

0062 

RONDEAU, 

JR. 

VIRGIL  THOMAS 

1042 

SMITH 

0050 

RONDEAU, 

JR. 

WALLACE 

1050 

STEFFLER 

0044 

RONDEAU , 

SR. 

TOM  WALTER 

1049 

STEFFLER 

0049 

RONDEAU  , 

SR. 

WALLACE,  J.W. 

1051 

STEFFLER 

0064 

ROONEt 

BRIAN  JOSEPH 

1053 

STEWARD 

0063 

H<JOSE>i 

DONNA  SMITH 

1052 

STEWARD 

0065 

HOONEl 

KEVIN  DOUGLAS 

1054 

STEWART 

1001 

ROSS 

LORRIS,  M. 

1055 

STEWART 

100  2 

ROSS 

WAINE  HARDY 

1056 

STEWART 

1003 

RLA 

CLAUDIA  LUCILLE 

1270 

STEWART 

.00^ 

RUDOLF 

WENDY  ANN 

1307 

STONE 

10  08 

HLSStLL 

JAMES  WAYNE 

1058 

STRATTON 

COW  CREEK  BAND 
JLNC  1,  1990. 


JF  UMPQUA 


FIRST.  MIDDLE 
MARY  ANN 
PAULA  RENA 
KATHLEEN,  J. 
JAMIE  LEE 
REGINALD  ROBERT 
JOSHUA  STEVEN 
PATRICIA  LOU 
SHILO  CHRYSTINE 
PATRICIA  RAE 
DANIEL  JAMES 
ERICKA  SUSANNA 
TARL  MJVTTHEW 
JOHN  JOSEPH 
CLARA  MAY 
REATHA,  C. 
ALBERTA  JEAN 
AMANDA  CHRISTINE 
AGNES  ANNE 
BERT  ALLEN 
JOANNA  LEE 
JOYCE  ELAINE 
MARY  ANN 
VICTORIA  NICOLE 
ZELMA  JOYCE 
SHERRI,  E. 
SUE,  M. 
GEORGE  DANIEL 
BOYCE  MILLER 
CLINTON  ANDREW 
JUSTIN  HENRY 
JULIE  ANNA 
MALVINA  LADAWN 
CHAD,  D. 
DIANNA,  G. 
MALVA  DEE 
NAOMI  JUNE 
WILLIAM  MARTIN 
JENNIFER  JEAN 
LAURA  JEAN 
SCOTT  BRIAN 
BENJAMIN  HANBY 
KATHLEEN  SUSAN 
CINDY  ANN 
DEREK  ALLEN 
LATTICIA  ANN 
SETH  ANDREW 
DARLA  CONNIE 
GABRIEL  RICHARD 
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MEMBERSHIP  ROLL  OF  THE 
TRIBE  OF  INDIANS  AS  OF 


CTRLt 

1057 

1059 

1061 

1067 

1063 

1064 

1065 

1062 

0112 

1066 

1068 

1074 

1075 

1076 

1078 

1077 

0273 

0943 

1092 

1093 

0746 

1094 

0642 

1098 

1100 

1267 

1268 

1106 

1105 

1107 

1110 

0274 

0488 

1119 

nil 

1114 
1112 
1113 
1120 
1121 
1124 
1115 
1116 
1117 
1235 
1118 
1122 
0131 


LAST  NAME 

STRATTON 

STROUD 

STURGEON 

STURGEON 

STURGEON 

STURGEON 

STURGEON 

STURGEON 

STURGEON 

STURGEON 

STURGEON 

SWAFFORD 

SWAFFORD 

Sl^ANSON 

SWANSON 

Sl^ANSON 

TAYLOR 

TAYLOR 

THOMAS 

THOMPSON 

THOMPSON 
THOMPSON 

THOMPSON 
TIMMERMAN 

TRAVIS 
TRAVIS 
TRAVIS 
ULM 
ULM 
ULM 

VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VAN  NORMAN 
VILLA 


COW  CREEK  BAND  OF  UMPQUA 
JUNE  1,  1990. 

FIRST,  MIDDLE 
NICHOLAS  TYLER 
SUSAN  KAY 
CHARLOTTE  ANNE 
EDWARD  JOSEPH 
JAMES,  P. 
JAMES,  R. 
MILDRED  ISABELL 
PATRICK  DEAN 
SEAN  PATRICK 
THOMAS,  J. 
THOMAS  MICHAEL 
JENNIFER  MARIE 
KIMBERLY  JOANN 
CARLA  SUE 
CHRISTOPHER  DEAN 
TYSON  JAMES 
LINDA  LEE 
RACHEL  JEAN 
DANNY  JAMES 
DENNIS,  L. 
DUSTIN  LEE 
DWIGHT  LEON 
SHANNON  KAE 

DEBRA 
ANNA  MARIE 

RICHARD 
TEDDY  JAMES 

BRENDA  MARGARET 
JULIE  MARGARET 

STEPHANIE  MICHELLE 
ALEC 

ALLISON  CRYSTAL  JO 

BARBARA  JAY 

CHRISTINE  ANN 

DONALD 

FRANK  (LELAND) 
:     HEATHER,  J. 

JONATHAN ,  F . 

KELLI  JO 

KIMBERLY  LYNN 

KORY  JOHN 

MARVIN  JAMES 

ROBERT 

SCOTT  LELAND 

STACI  ALIX 

STEVEN  ROBERT 

TRACI  LEA 

BERNITA  MARIE 


PAGE  NUMBER  16  OF  16 

MEMBERSHIP  ROLL  OF  THE  COW  CREEK  BAND  OF  UMPQUA 
TRIBE  OF  INDIANS  AS  OF  JUNE  1,  1990. 

FIRST,  MIDDLE 
ERNEST  HOWARD 
HOWARD  ERNEST 
REBECCA  LYNN 
RICHARD  LEROY 
AMMIE  DIAHANN 
CARLA,  L. 
JAMIE  NICOLE 
KAREN  MICHELLE 
HELEN  MAY 
DOUGLAS  JOHN 
CHRISTOPHER  CONRAD 
ROSA  LEE 
JAN 

LENORE  APRIL 
BRENT  WILLIAM 
BRIAN  DEAN 
DORIS  LEE 
BECKY  ALBERT 
JASON  RAY 
PAMELA  JOYCE 
ALEXANDER  MICHAEL 
JOANNE 

JUSTIN  ARNOLD 
STERLING  l^ESLEY 
BRADLEY  DEAN 
NICHOLE  NAOMI 
RYAN  DEAN 
DOROTHY  MABEL 
JEREMY  ALLEN 
CRAIG  ALLEN 
JOHN  EDWARD 
JOHN  (DECEASED) 
JONELL  ANN 
KAREN  KAY 
LETITIA  MAY 
RALPH  E 
REBECCA,  F. 
STEVE  ALLEN 
STEVE  DUANE 
TED  WYATT 
VERNE  RALPH 
JOHANNA  MARIE 
BERDENE  MARY 
GARRY  STEPHEN 
TODD  JOSEPH 


CTRL# 

LAST  NAME 

1127 

VOLKMAN 

1128 

VOLKMAN 

1129 

VOLKMAN 

1131 

VOLKMAN 

1134 

WATSON 

1133 

WATSON 

0936 

WESTERVELT 

1138 

WHITE 

1137 

WHITE 

1272 

WIEST 

1139 

WILHELM 

1140 

WILHELM 

1146 

WOLF,  JR. 

1164 

WOLFE 

0967 

WOLFER 

0965 

WOLFER 

0966 

WOLFER 

0085 

WRIGHT 

1264 

WRIGHT 

0968 

WRIGHT 

0969 

WYMAN 

0970 

WYMAN 

0971 

WYMAN 

0972 

WYMAN 

0069 

YATES 

0071 

YATES 

0070 

YATES 

0976 

YEUST 

0082 

VEUST 

0083 

YEUST,  SR. 

0980 

YOUNG 

0981 

YOUNG 

0983 

YOUNG 

0984 

YOUNG 

0985 

lOUNG 

0986 

YOUNG 

0987 

YOUNG 

1290 

YOUNG 

0988 

YOUNG 

0989 

YOUNG 

0990 

YOUNG 

0982 

YOUNG 

0992 

YURGALEVIC2 

1147 

ZIMMERMAN 

1148 

ilMMtflMAN 
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Transportation 


Federal  Aviation  Administration 
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Proposed  Establishment  of  Transition 
Area;  Zephyrhills,  PL;  Extension  of 
Comment  Period 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtatton  Admlntetration 

14CFRPart71 

(Airapac*  Oocfctt  No.  90-ASO-23] 

Propoeed  Establishment  of  Transition 
ATM,  Zepdyrttids,  FL 

AOCNCV.  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMAnv:  This  notice  announces  an 
extension  of  the  comment  period  on  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposes  to  establish  a  Transition 
Area  at  Zephyrhills,  FL  This  action  is 
being  taken  in  response  to  a  petition  for 
a  30-day  extension  of  the  comment 
period  on  NPRM  No.  90-ASO-23.  In  the 


interest  of  providing  an  opportunity  for 
commenters  to  review  the  proposal  and 
provide  meaningful  comment  on  the 
proposal,  it  appears  rpHsonahle  to  grant 
the  petition 

OAT€S:  Comments  mu.st  be  rei.  eived  on 
or  before:  February  11,  1991 
ADDRESSES:  Send  f  omments  on  the 
proposal  m  t.nplicdte  to:  Federal 
Aviation  Administration.  ASO-530. 
Manager,  System  Management  Branch. 
Docket  .No  "go- A  SO- 23  F  O  Box  20636. 
Atlanta,  Georgia  30320 
SUPPLEMENTARY  INFORMATION: 

Background 

Airspace  Docket  .No  9()-.-\SO-23, 
published  on  November  2fi  1990  (55  PR 
49073)  proposed  to  establish  a 
Transition  .Area  at  Zephyrhills.  FL.  This 
action  will  extend  the  com.ment  period 
closing  date  on  that  airspace  docket 


from  January  7, 1991  to  February  11, 1991 
to  allow  additional  time  for  comment. 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety,  Transition  area. 

Extension  of  Comment  Period 

The  comment  period  closing  date  on 
Airspace  Docket  No.  90-ASO-23  is 
hereby  extended  to  February  11, 1991. 

Authority;  49  U  S.C.  134«(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983):  14 
CFR  11.69. 

Issued  in  East  Point,  CA,  on  January  4, 
1991. 
Don  Cai^s, 

A  cling  Manager.  A  ir  Traffic  Division, 

Southern  Region. 

[FR  Doc.  91-551  Filed  1-7-91;  12:35  pm) 
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General  Services 
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National  Aeronautics  and 
Space  Administration 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  37 

Federal  Acquisition  Regulation  (FAR); 
Coverage  for  Temporary  Services 

AQENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTJON:  Proposed  rait' 


SUMMARY:  Tlie  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  a'-e 
ronsidering  a  change  tj  FAR  Subpart 
37.1  to  add  coverage  on  Government  lss 
of  private  sector  temporarit^s.  This 
coverage  is  intended  to  in'orm 
contracting  personrt^i  tha;  suvh 
contracts  are  permitted,  and  to  cite  the 
appropriate  sfatutorj  a'Mhnrity  for  these 
contracts. 

DATES:  Commerts  should  be  submitted 
tj  the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  March  11. 
1991,  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Adlmmistration,  FAR 


Secretariat  (VRS),  18th  A  F  Streets  NW., 
Room  4041.  Washington,  DC  20405. 
Wease  cite  FAR  Case  90-57  in  aU 
correspondence  related  to  this  iwue, 

Km  FURTHER  INFORMATION  COHTACT: 

Ms.  Laurie  A  Frazier  FAR  Secretar.dt, 
Room  4041,  GS  B'^.!ding  VVdshington, 
DC  20405,  i:n2l  501  -4"55  Please  cite 
FAR  Case  90-5:- 

SUPPt£MENTARy  INFORMATION: 

A,  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  irapa-a  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  &)1,  et  seq  , 
because  the  rule  merely  rev  >C8  the  FAR 
to  reflect  existing  Office  of  Personrrl 
Management  regulations  Co  -ments 
f.jm  small  entities  concemn.g  the 
affe  ted  FAR  subsection  will  also  be 
'  :;.r.sid(;red  in  accordance  w\*h  section 
fi;o  of  the  Act.  Such  comments  .T.ust  rie 
S'jhmitteJ  separately  and  cite  5Pct)on 
9'>^10  (FAR  Case  90-57)  in 
drrespondence. 

E.  Paperwork  Reduction  Art 

The  Papfrv\  o'-k  R,->duct;on  Act  does 
rot  appiy  t)>    nuse  the  proposed  changes 
to  the  F.\R  do  n  jf  impose  recordkeeping 
ip.formation  ;),  Section  requirements  or 
collection  cf  nformation  from  offerors. 
contractors,  or  niembers  of  the  public 
V.  huih  requ:.-"  the  approval  of  OMB 
under  44  U.S  C.  3vS01,  et  seq. 


List  of  Subjects  in  48  CFR  Part  37 

Government  procurement. 

Dated:  January  3, 1991, 
Albert  A.  Vicchiolla, 

Pirei  'or.  Office  of  FederaJ  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
part  37  be  amended  as  set  forth  below: 

PART  37— SERVICE  CONTRACTING 

1.  The  authority  citation  for  48  CFR 
part  3.^  continues  to  read  as  follows: 

Authority:  40  U,S,C,  486|c):  10  l.',S  C. 
ChHr.-::  137  jnd  42  U,S,C.  2473(c) 

2.  Section  3^  112  Is  added  to  read  as 
follows: 

37. 11 2    Government  use  of  prtvato  sector 
temporaries. 

Ccntrdct.r,',^  officers  may  en'cr  irto 
contracts  wi'h  temporary  help  service 
firms  for  the  brief  or  intermittent  use  oi 
the  skills  of  priva'is  sector  temporaries 
Ser\-ices  furnished  by  tempora"^'  help 
fiinis  shall  not  be  regarded  or  treated  as 
personal  services.  These  services  shall 
not  be  used  in  lieu  of  regular  recniitment 
under  civil  service  laws  or  to  displace  a 
Federal  employee.  Acquisition  of  these 
ser\ii:es  shall  com.ply  with  the  authori'y, 
criteria,  and  conditions  of  5  CFR  part 
300,  subpart  E,  Use  of  Private  Sector 
Temporaries,  and  agency  procedures 

[FR  Doc  91-568  Filed  1-9-91:  8:45  am] 
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Executive  Order  12742  of  January  6,  1991 
National  Security  Industrial  Responsiveness 


)  .!t  n!P\  e 


-,-f.-. 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  ;.' f  luw^  of 
the  l'n;ted  States  of  America,  including  50  U.S.C.  App  468.  10  IS  C  45(il  anu 
9501.  and  50  U.S.C.  82.  it  is  hereby  ordered  as  follows: 

Section  101.  Pjlicy.  The  United  States  must  have  the  capabili'N  ' 
mobilize  its  resources  in  the  interest  of  national  security.  Therefore,  ; 
prompt  delivery  of  articles,  products,  and  materials  to  mee'  nanon.. 
requirements,  the  Government  may  place  orders  and  reqiiire  p-.on'i 
ance  of  these  orders. 

Sec.  102.  Delegation  of  Authonty  Lr.der  50  U.S.C.  App  468. 
(a)  Subject  to  paragraph  (b)  of  this  section,  the  authontM.s  ves;t-d   ;-   the 
President,  under  50  U.S.C.  App.  468,  with  respect  to  the  placing  o.  orcers  ior 
prompt  delivery  of  articles  or  materials,  except  for  the  taking  authoniy  under 
50  U.S.C.  App.  468(c).  are  hereby  delegated  to: 
(11  the  Secretary  of  Agriculture  with  respect  to  all  food  resources: 

(2)  the  Secretary  of  Energy  with  respect  to  all  forms  of  energ\ 
'    (3)  the  Secretary  of  Transportation  with  respect  to  all  forms  rf  civil  trans- 
portation; and 

(4)  the  Secretary  of  Commerce  with  respect  to  all  other  arlioies  end  materi- 
als, including  construction  materials. 

(bl  The  authorities  delegated  by  paragrapn  (aj  of  th.s  s.:'ct:on  shall  be  exer- 
cised only  after: 

(1)  a  determination  by  the  Secretary  of  Defonse  that  pnjmpt  oei.v.-y  ot  the 
articles  or  materials  for  the  exclusive  use  of  the  armed  forces  o.  tt'e  I  n-ted 
States  IS  in  the  interest  of  national  security,  or 

(2)  a  determination  bv  the  Secretary  of  Energy  that  the  prompt  dei:v. 
the  articles  or  materials  for  the  Department  of  Energy's  atomic  energx 
grams  is  in  the  interest  of  national  security. 
(c)  All  determinations  of  the  type  described  in  paragraph  (bj  of  tn;s  set  tion 
and  all  delegations— made  prior  to  the  effective  date  of  this  order  uno..r  t.^e 
Defense  Production  Act  of  1950.  as  amended,  and  under  its  implementing  rules 
and  regulations— shall  be  continued  in  effect,  including  but  not  umited  to 
approved  programs  listed  under  the  Defense  Priorities  and  Allocations  b\slc  . 
(15  CFR  Part  700). 

Sec.  103.  Delegation  of  Auihorty  under  W  U S  C  4301  ard  9501  a-d  50  I'SC. 

82. 

(a)  Subject   to  paragraph  (b)   of  this   section,   the   author.tus   %ested^  ;r.   the 

President  under  10  U.S.C.  4501  and  9,501  with  respect  to  the  placing  c,  oraers 

for  necessary  products  or  materials,  and  under  50  U.SC  82  with  respect  to  the 

placing  of  orders  for  ships  or  war  materials,  except  for  the  taKing  authority 

vested  in  the  President  by  these  acts,  are  hereby  delegated  to; 

(1)  the  Secretary  of  Agriculture  with  respect  to  all  food  resources 

(2)  the  Secretary  of  Energy  with  respect  to  all  forms  of  energy 

(3)  the  Secretary  of  Transportation  with  respect  to  all  forms  of  civil  trans- 
portation; and 
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(4)  the  Secretary  of  Commerce  with  respect  to  all  other  products  and 
materials,  including  construction  materials. 

(b)  The  authorities  delegated  in  paragraph  (a)  of  this  section  may  be  exercised 
only  after  the  President  has  made  the  statutorily  required  determination. 

Sec.  104.  Implementation,  (a)  The  authorities  delegated  under  sections  102  and 
103  of  this  order  shall  include  the  power  to  redelegate  such  authorities,  and 
the  power  of  successive  redelegation  of  such  authorities,  to  departments  and 
agencies,  officers,  and  employees  of  the  Government.  The  authorities  delegat- 
ed in  this  order  may  be  implemented  by  regulations  promulgated  and  adminis- 
tered by  the  Secretaries  of  Agriculture,  Defense,  Energy,  Transportation,  and 
Commerce,  and  the  Director  of  the  Federal  Emergency  Management  Agency, 
as  appropriate. 

(b]  All  departments  and  agencies  delegated  authority  under  this  order  are 
hereby  directed  to  amend  their  rules  and  regulations  as  necessary  to  reflect 
the  new  authorities  delegated  herein  that  are  to  be  relied  upon  to  carry  out 
their  functions.  To  the  extent  authorized  by  law,  including  50  U.S.C.  App.  486, 
10  U.S.C.  4501  and  9501,  and  50  U.S.C.  82,  all  rules  and  regulations  issued 
under  the  Defense  Production  Act  of  1950,  as  amended,  with  respect  to  the 
placing  of  priority  orders  for  articles,  products,  ships,  and  materials,  including 
war  materials,  shall  be  deemed,  where  appropriate,  to  implement  the  authori- 
ties delegated  by  sections  102  and  103  of  this  order,  and  shall  remain  in  effect 
until  amended  or  revoked  by  the  respective  Secretary.  All  orders,  regulations, 
and  other  forms  of  administrative  actions  purported  to  have  been  issued, 
taken,  or  continued  in  effect  pursuant  to  the  Defense  Production  Act  of  1950, 
as  amended,  shall,  until  amended  or  revoked  by  the  respective  Secretaries  or 
the  Director  of  the  Federal  Emergency  Management  Agency,  as  appropriate. 
remain  in  full  force  and  effect,  to  the  extent  supported  by  any  law  or  any 
authority  delegated  to  the  respective  Secretary  or  the  Director  pursuant  to  this 
order. 

(c]  Upon  the  request  of  the  Secretary  of  Defense  with  respect  to  particular 
articles,  products,  or  materials  that  are  determined  to  be  needed  to  meet 
national  security  requirements,  any  other  official  receiving  a  delegation  of 
authority  under  this  Executive  order  to  place  orders  or  to  enforce  precedence 
of  such  orders,  shall  exercise  such  authority  within  10  calendar  days  of  the 
receipt  of  the  request;  provided,  that  if  the  head  of  any  department  or  agency 
having  delegated  responsibilities  hereunder  disagrees  with  a  request  of  the 
Secretary  of  Defense,  such  department  or  agency  head  shall,  within  10  calen- 
dar days  from  the  receipt  of  the  request,  refer  the  issue  to  the  Assistant  to  the 
President  for  National  Security  Affairs,  who  shall  ensure  expeditious  resolu- 
tion of  the  issue. 

(d]  Proposed  department  and  agency  regulations  and  procedures  to  implement 
the  delegated  authority  under  this  order,  and  any  new  determinations  made 
under  sections  102(b)(1)  or  (2),  shall  be  coordinated  by  the  Director  of  the 
Federal  Emergency  Management  Agency  with  all  appropriate  departments 
and  agencies. 

Sec.  105.  Judicial  Review.  This  order  is  intended  only  to  improve  the  Internal 
management  of  the  executive  branch  and  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  by  a  party  against  the 
United  States,  its  agencies,  its  officers,  or  any  person. 
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Federal  Regulations. 
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NOTICES 

Privacy  Act: 
Systems  of  records,  1327 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Surface  Mining  Reclamation  and  Enforcement 
Office 

NOTICES 

Grazing  administration;  1991  grazing  fee.  1209 

International  Trade  Administration 

NOTICES 

Antidumping: 
Animal  glue  and  inedible  gelatin  from — 
Netheriands.  1167 
Yugoslavia.  1167 
Railway  track  maintenance  equipment  from  Auslna,  1168 
Tapered  roller  bearings  and  parts,  finished  or  unfinished, 
from  Romania,  1169 
Countervailing  duties: 
Circular  welded  carbon  steel  pipe  and  tube  from— 
Thailand.  1173 
Export  trade  certificates  of  review.  1175 

Interstate  Commerce  Commission 

NOTICES 

Railroad  service  abandonment: 
KTC  Railway  Corp.,  1210 
Soo  Line  Railroad  Co.,  1210 

Justice  Department 

RULES 

Administration  functions,  practices,  and  procedures: 
Anti-Drug  Abuse  Act;  implementation- 
Possession  of  controlled  substances;  civil  penalties 
assessment.  1086 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

1211 

Lat>or  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection; 

Doyon,  Ltd..  1209 

Sealaska  Corp.,  1209 
Meetings: 

Craig  District  Advisory  Council,  1210 
Withdrawal  and  reservation  of  lands: 

Arizona;  correction,  1228 

New  Mexico;  correction,  1228 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Technical  data  rights,  1159 

National  Credit  Union  Administration 

RULES 

Real  estate  appraisals;  uniform  standards;  correction.  1229 

NOTICES 

Meetings;  Sunshine  Act,  1227 


VI 
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National  Instmjta  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Inatitutes  of  Healtti 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc 
Scientific  Counselors  Board.  National  Institute  on 

Deahaess  and  Other  Conununicalion  Disorders,  1203 
Meetings: 
National  Eye  Institute,  1204 
National  Institute  of  Allergy  and  Infectious  Diseases,  1203 

(3  documents) 
National  Institute  of  Diabetes  and  DigesUve  and  Kidney 
Diseases.  1204 
(2  documents) 
National  Library  of  Medicine,  1205 
Research  Grants  Division  study  sections.  1205 
Privacy  Act; 

Systems  of  records;  annual  publication,  1237 

National  Oceanic  and  Atmospheric  Adn^nistration 

PROPOSED  RUI^S 

Fishery  conservation  and  managentenL 
Atlantic  sea  scallop,  1161 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Ptiysidan  Paynwnt  Review  Commisalon 

NOTICES  k 

Meetings,  1214 

Postal  Service 

RULES 

Conduct  on  postal  property:  authority  cilatior.  update.  1112 
Domestic  Mail  Manual; 

Miscellaneous  eunendments.  1111 
NOTICES 
Meetings;  Sunshine  Act,  1227 

Put>nc  Health  Service 

See  also  Agency  for  Toxic  Substances  and  Disease 
Registry;  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Centers  for  Disease  Control;  Food  and 
Drag  Administration;  Health  Resources  and  Services 
Administration;  Indian  Health  Service;  National 
Institutes  of  Health 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control.  1207 

Privacy  Act: 
Systems  of  records.  1232.  1235,  1324, 1328, 1327,  1331 

Railroad  Retirement  Board 

NOTICES 

Agency  Information  collection  activities  under  OMB  review, 
1214 

Resolution  Trust  Corporation 

RULES 

Real  estate  appraisals;  uniform  standards;  correction  1229 

Securities  and  Exchange  Conunission 

NOTICES 

Meetings;  Sunshine  Act.  1227 
Applications,  bearings,  determinations,  etc.: 
Growth  Fund  of  Florida.  Inc..  1215 


Small  Business  Administration 

PROPOSED  RULES 

Small  business  investment  companies;  auditing  procedures 
K'Jide.  1334 

Surface  Mining  Reclamation  and  Enforcement  Office    - 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland,  1097 

Tennessee  Valley  Authority 

NOTICES 

Er.vironmental  statements;  availabdity,  etc.: 
Upper  Tennessee  River  Locks.  1216 

Thrift  Supervision  Office 

RUUS 

Real  estate  appraisals;  uniform  standards;  correction.  1229 
PROPOSED  RULES 
Savings  associations: 
Mutual  holding  companies,  1126 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights  protection,  countries  denying; 
policies  and  practices;  priority  foreign  countries 

identification.  1214 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration-. 
Federal  Highway  Administration;  Urban  Mass 
Transportation  Administration 

NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
TWA-American  Airlines  Chicago-London  route 
transfer.  1217 

Treasury  Department 

See  Comptroller  of  the  Currency;  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Seeing  Through  "Paradise:"  Artists  and  the  Terezin 
Concentration  Camp.  1219 

Urban  Mass  Transportation  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Transportation  for  individuals  with  disabilities;  meeting. 

1217 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc; 

Concurrent  benefits,  1110 
PROPOSED  RULES 
Disabilities  rating  schedule; 

Orthopedic  system  disabilities;  correction,  1229 

NOTICES 

Legal  interpretations;  General  Counsel-precedent  opinions: 
Anatomical  loss  of  creative  organ;  special  monthly 
compensation  entitlement,  1220 
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Application  of  manufactured  home  downpayment 

requirement  to  continuation  of  liability  cases.  1220 
Inference  of  marriage  of  veteran's  child,  1221 
Interest  rate  limitation  under  Soldiers'  and  Sailors'  Civil 

Relief  Act,  1221 
Refinancing  loan  for  guaranty;  eligibility.  1222 
Review  of  loan  refunding  decisions.  1222 
Specially  adapted  housing  benefit;  total  rating 

requirement,  1222 
Vendee  loan  sales,  1223 
Veterans'  benefits  under  VA  administered  laws,  1224. 

1225 
(3  documents) 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services,  Agency  for 
Health  Care  Policy  and  Research:  Agency  for  Toxic 
Substances  and  Disease  Registry;  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration;  Centers  for  Disease 
Control;  Food  and  Drug  Administration;  Health 
Resources  and  Services  Administration:  Indian  Health 
Service;  National  Institutes  of  Health  and  Public  Health 
Service,  1232 

Part  III 

Small  Business  Administration,  1334 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  nimibers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMEICT  OF  AGRtCULTURE 

Animal  antf  PIMit  KteaMf  hwpeelton 
Service 

7CFR  Part  354 

9  CFR  Pact  ft? 

[Docket  No.  00-238] 

Fee  Increase  for  Overtime  Servfcea 

agency:  Animal  and  Plant  Health 
Inspection  Senrice,  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulatioBS  that  establish  charges  for 
Sunday,  holiday,  or  overtime  work 
performed  by  inspectors  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  the  United  States 
Department  of  Agrtculf ure.  at 
laboratories,  border  ports,  seaports,  and 
airports.  The  regulations  are  amended 
to:  (1]  Increase  the  hourly  rates  charged 
a  person,  finnor  corporation  having 
ownership,  custody,  or  control  of  plants, 
plant  products,  animals  and  animal 
byproducts,  or  other  commodities  or 
articles  subject  to  certain  inspection, 
laboratory  testing,  certification,  or 
quarantine  and  who  requires  the 
services  of  an  APHIS  employee  on  a 
Sunday  or  holiday  or  at  any  other  lime 
outside  the  employee's  regufar  tOMT  of 
duty;  and  (2]  increase  the  hourly  rates 
charged  an  owner  or  eperator  of  an 
aircraft  requesting  inspection  or 
quarantine  services  at  an  airport  outside 
of  the  regukrly  established  hours  of 
service.  This  action  is  necessary  m  order 
to  reflect  salary  increases  for  Federal 
employeea  in  accardaace  with  the 
Federal  Pay  Coa^arabihtr  Act  (rf  1970 
(Pub.  L.  ai-e5e).  as  implanented  by 
Executive  Ordirs  of  the  President  and 
to  reflect  allowable  cotis  associated 
with  the  impleavntation  of  the  Debt 
Collection  Act  oi  1982. 


EFFECTIVE  DATE:  January  13. 198L 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  R.  Eggert,  Director.  Resource 
Management  Support  PPQ,  APHIS, 
USDA,  room  458,  Federal  BuiWrnj,  K05 
Belcrest  Road,  Hyaftsville,  MD  20?8Z, 
(301)  436-7764;  or  Louise  Rakestraw 
Lothery.  Director.  Resovirce 
Management  Support  Slaft  VS.  APHIS, 
USDA.  Room  740.  Federal  Building.  8505 
Belcrest  Road,  HyattsviDe.  MD  20782, 
(301)  436-7517. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regalationa  is  9  CFR.  chapter  I. 
subchapter  D.  and  7  CFR.  chajUer  lU 
(referred  to  below  as-the  "regulatione"). 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  aaimal  byproductSr  plants, 
plant  products,  or  other  commodities  oi 
articles  intended  for  importation  into,  or 
exportation  from,  the  United  States. 
When  these  services  most  be  provided 
by  aa  APHIS  employee  on  a  Sunday  or 
holiday,  or  at  any  other  time  outside  the 
APHIS  employee's  regular  duty  hours, 
the  Government  charges  a  fee  for  the 
services  in  accordance  witi*  9  CFR  part 
97  and  7  CFR  part  354. 

Eadi  year  tke  fees  for  these  services 
provided  by  AWIS  employees  are 
revievwed  and  a  cost  analysis  is 
performed  to  determine  if  such  fees  are 
adequate  to  recover  the  cost  of 
providing  these  services.  The  fees  to  be 
charged  for  these  services  have  been 
determined  by  an  analysis  of  data  on 
the  current  cost  of  these  services: 
anticipated  costs  associated  with 
changes  in  operations  of  the  program; 
and  increases  in  those  costs  due  to  an 
increase  in  salaries  o£  Federal 
employees  allocated  by  Congress  under 
the  Federal  Pay  Comparability  Act  of 
1970  and  other  increases  affecting 
Federal  employees,  such  as  costs  for 
travel  and  benefits. 

In  a  document  published  in  the 
Federal  Register  on  November  26. 1990 
(55  FR  49054-49055.  Docket  Number  90- 
198).  we  proposed  to  (1)  increase  the 
hourly  rates  charged  for  the  inspection, 
laboratory  testing,  certification,  or 
quarantine  services  of  an  APHIS 
employee  on  a  Sundlay  or  hohday  or  at 
any  otker  time  outside  the  empiayee's 
regular  tour  of  duty  and  (2)  increase  the 
hourly  rates  charged  own«^  or 
operstora  of  aircrrft  requesting 
in^rection  or  quarantine  services  at  an 


airport  outside  of  \he  reguiaily 
established  hours  of  service. 

CocHneat  on  fee  proposed  mle  were 
required  to  be  received  am  or  before 
December  11. 1988.  We  did  not  recenre 
any  eommei^s.  Based  on  tbe  rationale 
set  forth  in  the  pnposal  and  m  An 
document  we  are  adoptinf  the 
provisions  o<  &»  propoaal  a»  a  final  rule 
wilho«4  change. 

With  certam  ercepfimrs  espfarrred 
below,  the  rates  wuntd  be  increased  by 
$3.52  per  hour  for  senrices  performed 
outside  the  regular  tour  of  doty'  on  a 
Sunday  and  by  $2.76  per  hour  for 
services  performed  outside  the  regular 
tour  of  duty  on  a  holiday  or  any  other 
period.  The  new  rates  are  $43.68  and 
$33.98,  respectively. 

The  hourly  rates  charged  an  owntr  or 
operator  of  an  aircraft  ret^uestiivg 
inspection  or  quaraatiae  services  at  an 
airport  outside  of  the  regularly 
estabUsiied  hours  of  service  are 
increased  as  follows:  For  services 
performed  outside  of  the  regularly 
established  hours  oi  service  on  a 
Sunday,  the  rate  is  mcreased  by  S2.92 
per  hour,  to  $35.52.  For  services 
performed  ontside  of  the  regularly 
estabhsfeed  koors  of  service  on  a 
holiday  or  any  other  penod,  the  rale  is 
increased  by  $2.28  per  hour,  to  $27.16. 

Owners  and  operators  of  aircraft  will 
continue  to  be  provided  inspection 
services  without  reTmbursement  during 
regularly  established  hours  of  service  on 
a  Sunday  or  holiday.  Further,  there  is  no 
charge  m  the  $25.00  limit  for  aU  pnvate 
aircraft  or  pnvate  vessel  inspection 
services  performed  on  a  Sunday, 
holiday,  or  at  any  tune  after  5  p-m.  or 
before  8  a-in.  on  a  weekday  by  the 
Customs  Service.  Lmnngration  and 
NaUirateaUon  Service,  Pubbc  Health 
Service,  and  the  Department  of 
Agriculture. 

Effective  Date 

Pursuant  to  the  administrative 
procedure  provisions  in  5  L'.SC.  553,  v\t 
find  good  cause  for  making  this  rale 
effective  less  than  30  days  after 
publication  in  tne  Federal  Register  This 
is  a  full  cost  recovery  program.  In  order 
to  allow  for  orderly  impienaentaUoD  and 
maximum  recovery  of  costs,  the  rule  wiU 
be  effective  at  the  beginning  ai  the  hrsl 
pay  penod  following  pubticaUon. 


)■ 
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Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  Industries,  Federal.  State  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Based  on  information  compiled  by  the 
Department,  we  estimate  that  for 
calendar  year  1990  APHIS  will  have 
provided  an  average  of  13,065  hours  per 
week  of  services  for  which  charges  were 
assessed.  These  services  were  requested 
by  thousands  of  entities.  We  do  not 
expect  that  the  number  of  hours  of 
service  for  which  charges  will  be 
imposed  will  increase  significantly  in 
1991. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reductioa  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
Intergoverrurental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V,) 

List  of  Subjects 

7  CFR  Part  354 

Agricultural  commodities.  Exports, 
Government  employees.  Imports.  Plants 
(Agriculture).  Quarantine. 
Transportation. 

9  CFR  Part  97 

Exports,  Government  employees. 
Imports.  Livestock  and  hvestock 
products.  Poultry  and  poultry  products, 
Trensportation. 


Accordingly.  7  CFR  part  354  and  9 
CFR  part  97  are  amended  as  follows: 

Title  7-{  Amended] 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  7  CFR 
part  354  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260:  49  U.S.C.  1741;  7 
CFR  2  17.  2.51  and  371.2(c). 

S  3S4.1    (Amended] 

2.  In  paragraph  (a)(1)  introductory  text 
of  §  354.1,  "$40.16"  is  removed  and 
••$43.66"  added  in  its  place,  and  "$31.20" 
is  removed  and  ■•$33.96"  added  in  its 
place. 

§354.1    (Amended] 

3.  In  paragraph  (a)(l)(iii)  of  S  354.1. 
'•$32  60"  is  removed  and  "$,35.52'^  added 
in  its  place,  and  "$24.88 "  is  removed  and 
"$27.16"  added  in  its  place. 

Title  »-{ Amended] 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

4.  The  authority  citation  for  9  CFR 
part  97  continues  to  read  as  follows: 

Authority:  7  US  C.  2260;  49  U.S.C  1741;  7 
CFR  2.17.  2.51  and  371.2(d). 

{97.1    (Amended] 

5.  In  paragraph  (a)  introductory  text  of 
S  97.1.  ••$40.16'  is  removed  and  •'$43.68" 
added  in  its  place,  and  •$31.20"  is 
removed  and  "$33.96"  added  in  its  place. 

§97.1    (Amended] 

6.  In  paragraph  (a)(3)  of  S  971, 
"$32.60"  is  removed  and  "$35.52"  added 
in  its  place,  and  "$24.88  "  is  removed  and 
"$27.16 "  added  in  its  place. 

Done  in  Washington.  DC.  this  7th  day  of 
January.  1991. 
RolMrt  MelUnd. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  91-674  Filed  1-10-91;  8:45  am) 
enojMocooc  mio-m-m 


9  CFR  Part  78 
(Docket  Na  90-239] 

Brucailoais  In  Cattle;  State  and  Area 
Clatalficationa 

AQENCy:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTtOH:  Affirmation  of  Interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
brucellosis  regulations  concerning  the 


interstate  movement  of  cattle  by 
changing  the  classification  of  Nevada 
from  Class  A  to  Class  Free. 
EFFECTIVE  DATE:  February  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  John  D.  Kopec  Senior  Staff 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHIS.  USDA. 
room  729.  Federal  Building,  6505  Belcrest 
Road.  Hyattsville,  MD  20782.  301-436- 
6188. 
SUPPtfMENTARY  INFORMATION: 

Background  | 

In  an  interim  rule  effective  September 
6. 1990.  and  published  in  the  Federal 
Register  on  September  11. 1990  (55  FR 
37312-37313.  Docket  Number  90-164). 
we  amended  the  regulations  in  9  CFR 
part  78  governing  the  interstate 
movement  of  cattle  because  of 
brucellosis  by  changing  the 
classification  of  Nevada  from  Class  A  to 
Class  Free.  Comments  on  the  interim 
rule  were  required  to  be  received  on  or 
before  November  13. 1990.  We  did  not 
receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  this  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  status  of 
Nevada  from  Class  A  to  Class  Free 
reduces  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  Nevada. 
Testing  requirements  for  cattle  moved 
interstate  for  Immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
this  change.  Cattle  from  certified 
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bruceJloefs  free  herde  moving  mterstete 
are  not  affectetJ  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Nevada,  as  well  as 
buyers  and  importers  crf'Nevada  cattle. 

This  action  could  affect  an  estimated 
l.TtXJ  cattle  herds  in  Nevada,  98  percent 
of  which  are  owned  by  small  entities. 
Most  of  these  herds,  are  not  certif^ed- 
free.  Teat-eligible  cattle  offered  for  sate 
from  other  than  certified-fi^e  herds  must 
have  a  negative  test  under  present  Cta£s 
A  status  regulations.  Last  year  Nevada 
tested  16,249  cattle  under  those 
regulations.  This  testing  cost 
approximately  $7  per  head,  or  $113,743. 
rf  such  testing  is  distributed  equally 
among  all  herds  potentially  affected  by 
this  regulation,  Class  Free  status  could 
save  herd  owners  approximately  $67  per 
year  for  each  herd. 

Therefore,  we  have  determined  that 
changing  Nevada's  brucellosis  status 
will  not  aignificaatly  afkcl  market 
patterns,  and  will  not  have  a  sigaiflcant 
economic  impact  on  the  small  entities 
affected  by  this  rule. 

Under  these  circunwlsances,  the 
Admiiufitrater  of  the  Aoimal  and  Plaat 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  eeaiMamic  impact  oa  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  toatuae  no  new  in^ocmaiioa 
collection  or  recordkeeping 
requireme&ta  asder  the  Paperwork 
Reductioa  Act  of  1960  (44  U.S.C  3501  et 
seq.]. 

Executive  Ordier  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subiect  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officrale.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Sub)ecta  m  9  CFR  Part  7S 

Animal  diseases.  Brucellosis.  Cattle, 
Hogs,  Quarantine.  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  withoot  change,  the  inteiim 
rule  that  amended  9  CFR  part  79  and 
that  was  published  at  55  FR  37312-37313 
on  September  11, 1990. 

Authority:  2t  U.SC.  nt-n4a-l,  114g,  115. 
117. 120,  121.  123-126. 134b,  134f:  7  CFR  2.17. 
2.51.  and  371.2(d). 


EteneiftW«8hingtoR,DG.  thifl7tl»d8yaf 
(anuary  mtt. 
Robsi4  MeUBna. 

Acting  MmimBtmtm.  Animmian^  Plant 
HKaht  bispeetiem  Service. 
[FR  Doc.  9V-873  Fifed  J-10-»l;  8al5  anf 


9  CFR  Part  7t 
LDaekat  No.  90-a401 

BraceHosIa  In  Cattle;  State  antf  Area 
Cluaiini  atfont 

AOCNCV:  Aainal  and  Plant  Health 
Inqiectian  Senriee,  USDA. 
action:  Affirmation  of  mtwim  rule. 

•OMMMW:  We  are  affirming  without 
change  an  interim  rule  ^at  amended  the 
bmceUosia  tegulatians  concerning  the 
interafeaftc  movement  of  catlle  by 
changing  6»  claaaiTLcatioa  oi  Mbabo  irom 
Oasa  A  to  Class  Free.  We  have 
determined  UmI  Itkho  ncels  the 
standards  for  Clafls  Free  status.  Tbis 
action  relieves  certain  restrictions  ea 
the  interstate  movement  of  cattle  from 
Idaho. 

EFFECTIVE  bate:  February  11,  MW. 
FOR  FORTMEU  fHFORMATIOM  COHTaCT. 
Dr.  John  D.  Kopec.  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHK.  USD-A. 
room  729,  Federal  Buifding.  6505  Betercst 
Road.  HyattsTifle.  MD  20782  t3CHl  43»- 
6188. 
SUPPLEMENTARY  tNFORMA-nOIC 

Backgzoioirf 

In  an  mterim  rule  effective  October  9, 
igga  and  published  in  the  Fedtsral 
Register  on  October  12, 1990  (55  FR 
41505-41507,  Docket  Number  90-178). 
we  amended  the  regulations  in  9  CFR 
part  78  that  provide  a  system  for 
classifying  States  or  portions  of  Spates 
according  to  the  rate  of  brucella 
infection  present  and  the  general 
effectivenesB  of  a  brucellosis  control 
and  eradication  program.  We  removed 
Idaho  from  the  list  of  Class  A  States  in 
9  78.41(b)  and  added  it  to  the  list  of 
CTass  Free  States  in  §  78.41(aJ. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  11, 199a  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

Exacutiva  Order  12291  and  Rafidatory 
Flexibility  Act 

We  are  issuing  this  rale  in 
conformance  with  Executive  Order 
12291,  and  we  have  determhred  that  it  is 
not  a  "major  rule."  Based  on  information 


compiled  by  the  EJeparlment.  we  have 
detenninerf  that  Sris  role  wiU  have  an 
effect  on  the  economy  of  less  than  SlWJ 
million;  will  not  canse  a  maior  iaereaae 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  goverranent  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
prothictivity.  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  tc  compete  with  forei^- 
bascd  enterprises  in  domestic  er  export 
markets. 

For  this  actioa  the  Office 
Management  and  Budget  has  waived  its 
review  procesa  required  by  Executive 
Order  12291. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feetiing.  Changing  the  status  of  hfaho 
ft-om  Class  A  to  Class  Free  reduces 
certain  testing  and  other  requirements 
governing  the  interstate  movement  of 
cattle  from  Idaho.  Testing  requirements 
for  cattle  moved  interstate  for 
immediBte  slaughter  or  to  quarantined 
feedlots  are  not  affected  by  this  change. 
Cattle  from  certified  brucellosis-free 
herds  moving  interstate  are  not  affected 
by  tins  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Idaho,  as  well  as 
buyers  and  importers  of  Idaho  catth?. 

there  are  an  estimated  l&OOO  heeds  in 
Idaho.  98  percent  of  which  are  owned  by 
small  entities  that  would  be  affected  by 
this  rule.  Most  of  these  herds  are  not 
certified-free.  Test-digrble  catrie  offered 
for  sale  from  other  than  certified-free 
herds  must  have  a  negative  test  under 
present  CTass  A  status  regulations,  but 
not  under  reguialjoas  concerning  Class 
Free  status.  Last  year  Idaho  tested 
86,454  cattle  under  the  Class  A  sUUi» 
regulations.  This  testing  co*t« 
approximately  $3.50  per  head,  or 
$302,589.  If  soch  testmg  were  distribtited 
equally  among  ail  herds  affected  by  tto 
rule.  Class  Free  status  would  save  less 
than  $19  per  herd. 

Therefore,  we  have  determmed  that 
changing  Idaho's  brucellosie  status  to 
Class  Free  should  not  si^mficantiy  affect 
market  patterns,  tad  will  not  have  a 
significant  economic  impact  on  llje  small 
entities  affected  by  this  rule. 

Under  these  eirciMiisUnces.  the 
Administrattor  of  the  Aaimal  and  Plant 
Health  Inspeclioa  Service  has 
determined  that  this  action  will  not  have 
a  significant  econemic  unpad  oa  a 
substantial  number  of  arriAil  entities. 

Paperwork  ReducfioB  Act 

This  rule  contains  no  infcurnation 
coITectitm  or  recordkeepina 
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requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  In  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  pari 
3015.  subpart  V.) 

List  of  SubjecU  in  9  CFR  Fart  78 

Animal  diseases.  Brucellosis.  Cattle. 
Hogs.  Quarantine,  Transportation. 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  amending  9  CFR  78.41  (a)  and  (b) 
that  was  published  at  55  FR  41505-41507 
on  October  12. 1990. 

Audiofity.  21  U.S.C.  in-114a-l,  114g,  115. 
117. 120. 121. 12a-128. 134b,  134f;  7  CFR  2.17, 
2.51,  and  371.2(d). 

Done  in  Washington.  DC  this  7  day  of 
January  1991 
RobwtMellaiMi 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Ser^'ice. 
[FR  Doc.  91-675  Filed  1-10-91,  8:45  am] 

MUMQ  COOK  M10-S4-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CfR  Part  178 
(Docket  Na  90F-0021I 

Indirect  Food  Addltivea;  Adtuvants, 
Production  Aide,  and  Sanittzera 

AOCNCY:  Food  and  Drug  Administration. 

HHS. 

ACTKMr.  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2,2'-methylenebis(4- 
methyl-6-tert-butylphenol)  monoacrylate 
as  an  antioxidant  in  styrene  hloci( 
polymers  intended  for  use  in  contact 
with  food.  This  action  is  in  response  to  a 
petition  filed  by  Sumitomo  Chemical 
America.  Inc. 

dates:  Effective  January  11, 1991, 
written  objections  and  requests  for  a 
hearing  by  February  11. 1991. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Docliets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rocliville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vir  Anand.  Center  for  Food  .Safety  and 


Applied  Nutntion  {HFF-335),  Food  and 
Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202^72-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  February  8, 1990  (55  FR  4481).  FDA 
announced  that  a  food  additive  petition 
(FAP  OB4190)  had  been  filed  by 
Sumitomo  Chemical  America.  Inc..  345 
Park  Ave..  New  York.  NY  10154. 
proposing  that  S  178.2010  i4/7tox/c/on/s 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  2-tert-buty\-&-{3-tert-hu\y\-Z- 
hydroxy-5-methylbenzyl)-4- 
methylphenylacrylate  as  an  antioxidant 
in  styrene  block  polymers  intended  for 
use  on  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  as  an  antioxidant  in 
styrene  block  polymers  intended  to 
contact  food  is  safe,  and  that  the 
regulations  in  21  CFR  178.2010(b)  should 
be  amended  as  set  forth  below. 

The  agency  also  notes  that  the  subject 
additive.  2-fert-butyl-6-(3-<ert-butyl-2- 
hydroxy-5-methylbenzyl)-4- 
methylphenylacrylate  (CAS  Reg.  No. 
61167-58-6)  is  currently  listed  in 
S  178.2010  under  the  synonym  2,2'- 
methylenebis(4-methyl-6-fert- 
butylphenol)  monoacrylate. 
Accordingly,  this  amendment  will  add 
the  proposed  use  of  the  additive  to  the 
currently  listed  use  of  the  additive  in  21 
CFR  178.2010. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at. 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  11. 1991,  file 
with  the  Dockets  Management  Branch 


(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Fart  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition.  21  CFR 
part  178  is  amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201. 402. 409,  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  348.  376). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
"Limitations"  column  for  the  entry  "2,2'- 
methylenebi8(4-methyl-6-fert- 
butylphenol)  monoacrylate  '  *  *"  to 
read  as  follows: 

$  176.2010    Antioxidants  and/or  stabtUzers 

(or  polymers. 

•        •        •        *        • 

(b)  •  •  * 
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Substances 


2.2'-M«ttiy(enebis<4- 
fT>ettTy4-6-/l9rt. 
butytphenof) 
monoacrylate  (CAS 
Reg.  No.  61 167- 
5d-«). 


For  use  ooty: 

1.  At  levels  not  to  exceed 
0.5  percent  by  weight  o< 
po»ystyrene  and  rubber- 
ftKxSfied  polystyrene  com- 
ptymg  wrth  }  177  1640  of 
ItMS  cfiepter 

2.  At  levels  not  to  exceed 
0.5  percent  by  weight  of 
styrene  tMxk  ptoymers 
comptylng  with 
§177.1810  of  this  chap- 
ter. 


Dated:  December  31. 1990. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  91-631  Filed  1-10-91;  8;45  am] 

BiUJNO  CODE  4M0-01-M 


21  CFR  Part  178 
[Docket  No.  89F-0409] 


Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

aqency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  sodium  2.2'- 
methylenebi8(4,6-di-tert- 
butylphenyljphosphate  as  a  clarifying 
agent  in  propylene  polymers  intended 
for  use  in  contact  with  food.  This  action 
is  in  response  to  a  petition  filed  by 
Asahi  Denka  Kogyo  K.  K. 
DATES:  Effective  January  11, 1991; 
written  objections  and  requests  for  a 
hearing  by  February  11, 1991. 
ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 
SUPPlfMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  October  24, 1989  (54  FR  43338),  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4165)  had  been  filed  by  Adeka 
Argus  Chemical  Co.,  Ltd.  (now  known  as 
Asahi  Denka  Kogyo  K.  K.),  5-2-13 
Shirahata,  Urawa,  Saitama,  Japan, 
proposing  that  S  178.3295  Clarifying 
agents  for  polymers  (21  CFR  178.3295) 


be  amended  to  provide  for  the  safe  use 
of  sodium  2.2'-methylenebis(4,6-di-tert- 
butylphenyljphosphate  as  a  clarifying 
agent  in  propylene  polymers  intended 
for  use  in  contact  with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe  and  is  therefore 
amending  21  CFR  178.3295  as  set  forth 
below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  docimients 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  docimients 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  11, 1991,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 


response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  b  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1,  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201.  40Z  409.  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342.  34a  376). 

2.  Section  178.3295  is  amended  in  the 
table  by  alphabetically  adding  a  new 
entry  under  the  headmgs  "Substances" 
and  "Limitations"  to  read  as  follows: 

§178^295    Ctarttylnfl  •gent*  for  potynm*. 


Subsancss 


Linirtat)0OS 


SoOwm  2,?- 
methytenebis(4,6- 
(*-f«rr-txj1ylphenyf) 
phosphate  (CAS 
Reg  No  85209- 
91-2). 


For  use  on»y  as  a  darrfying 
agent  at  a  level  no«  e>- 
ceertng  0  30  percent  by 
weight  of  olefin  polyrners 
cx)oip»y»ig  wrth 

J  177  1520(c)  ol  this 
chapter  ttems  1  i.  3  1.  or 
3.2  (where  the  copofy- 
mers  cxxnplying  with 
Items  3  1  and  3.2  contair> 
not  tess  than  85  weigW 
percent  o<  potymer  units 
Oerrved  from  propytene) 
The  fimsheO  pofymers 
contact  tood  onty  of  the 
types  I,  H,  IV-B.  V^-B.  vn- 
B  and  vili  as  identified  m 
Table  1  ol  8  1 76  1 70(c)  of 
thcs  chapter  and  bmiled  to 
condtions  of  use  B 
through  G  described  m 
Table  2  ol  5176  170(c)  of 
tho  cfiapter  or  tood  of  all 
types.  l»t«ed  to  cond^ 
tior«  o(  use  C  tfirough  G 
described  r\  TaWe  2  of 
$  176  170(c)  of  this  chap- 
ter 


Dated:  December  31. 1990. 

Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[FR  Doc.  91-634  Filed  1-10-91:  8:45  am] 
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DEPARTMEirT  OF  JUSTICE 

Office  of  Vw  Altemey  QeMKel 

2S  CFR  Part  76 
(Ordw  No.  1462-90] 

ReguiationB  ImplaaMntlna  Civil 
Penaltiee  Mndm  the  AntM>rug  Abuse 
Act  of  IMS 

AQCNCr  OBke  of  the  Attorney  General. 

Department  of  Justice. 

ACnovi:  Final  rule. 

summary:  These  regulations  implement 
section  6486  of  the  Anti-Drug  Abu»e  Act 
of  1988,  Public  Law  100-680  (hereinafter 
the  Act).  21  U£.C.  SUa.  which 
authorizes  civil  penalties  of  up  to 
SlO.OtX)  for  the  posseasion  of  small 
amoiBrta  of  certain  controlled 
substancet.  Tha  rule*  te^  fortii  the 
procedurea  (o  be  follow^  in  all 
administrative  proceedinga  brought  by 
the  United  States  seeking  the 
assessment  of  such  a  civil  penalty  for 
possession  of  "personal  use  amounts" 
by  respondents  wiio  have  violated  this 
Act. 
CFFacnvc  OATE:  February  11, 1991. 

FOe  FURTHER  INFORMATION  CONTACT: 

Charles  W.  Sorenson,  jr.,  Room  3531, 
Department  of  justice.  lOth  and 
Constitution  Avenue  NW,  Washington. 
DC  20530.  Tel.  No.  (202)  514-4020.  This  is 
not  a  toll-free  number. 
SUPHJEMENTARir  INFORMATION: 

I.  BackfieMed 

Section  6448  of  the  Anti-Drug  Abuae 
Act  of  1968  (Pub.  L  100-690),  21  U.S.C. 
M4a.  establi«he«  a  civil  penalty  not  to 
exceed  $10,000  for  knowingly  possessing 
certain  deal^ated  controlled 
subataaoea  ia  "peraonal  use  amounts," 
at  defined  in  regulations  promulgated 
by  the  Attorney  General.  The  Act 
aulhorizes  t]ie  Attorney  General  to 
aaaeaa  sack  a  civil  penalty  in  an 
administrative  proceeding  that  includes 
the  opportunity  for  a  hearing  on  the 
record.  In  the  event  the  Attorney 
GeneraJ  istaet  tucfa  an  order  assessing 
a  civil  penalty  against  an  individual,  the 
Act  authorizes  the  individual  to  bring  an 
action  in  Federal  Diatrict  Court.  In  such 
an  action  the  law  and  facts  relating  to 
the  violation  and  aaaessment  shall  be 
determined  rfe  imvo.  The  Act  also 
provides  for  expungement  of  the  record 
of  administrative  proceedings  for 
assessment  of  a  civil  penalty  if  certain 
condibons  are  met 

Proposed  regulations  implementing 
section  6486  were  developed  by  the 
Jepartment  of  Justice  and  were 
published  in  the  Federal  Register  on 


December  13. 1989  (54  FR  51206),  for 
public  comment.  "Hie  proposed 
regulations,  inter  alia,  define  the  term 
"personal  use  amounts,"  and  set  forth 
detailed  procedures  to  be  used  in  the 
administrative  proceedings  for 
assessment  of  a  civil  penalty.  With 
certain  exceptions,  the  administrative 
procedures  proposed  generally  follow 
the  procedures  set  out  in  28  CFR  part  88 
and  5  U.S.C.  55*.  The  proposed 
regulations  provide  for:  Notice  to  a 
respondent  of  the  intent  to  assess  a  civil 
penalty;  complaint,  answer,  prehearing, 
and  discovery  procedures:  the 
opportunity  for  a  bearing  before  an 
Administrative  Law  Judge  (hereioafter 
Judge);  and  procedural  and  evidentiary 
standards  governing  the  hearing.  Under 
the  proposed  regulations,  after  a  hearing 
and  the  entry  of  an  order  by  the  Judge, 
the  order  would  be  tubfect  to  review  by 
the  Aftomey  General.  The  Attorney 
General  has  the  power  to  accept  that 
order,  modify  it  or  set  it  aside.  The 
Attorney  General's  order,  or  the  Judge's 
order  in  the  case  in  which  the  Attorney 
General  does  not  enter  a  new  order,  is 
the  final  agency  action  subject  to  review 
by  a  United  States  District  Court.  In 
accordance  with  the  Act,  the  Attorney 
General  also  has  the  power  later  to 
expunge  the  record  relating  to  a  civil 
penalty  if  certain  provisions  are  met. 

In  response  to  the  publication  of  the 
proposed  rules,  comments  were  received 
from  various  individuals  and 
organizations.  Many  of  the  conunents 
received  were  directed  at  the  perceived 
problems  with  the  statute  itself  or  the 
standards  required  by  the  statute — 
matters  which  are  beyond  the  scope  of 
these  regulations.  Several  conunents 
raised  concerns  about  perceived 
constitutioxuil  problems  with  the 
administrative  proceedings.  Other 
coBunents  were  directed  at  practical 
difficulties  ui  impiemeating  the  statute 
and  regulations.  Each  of  the  comments 
were  read  and  analyzed  by  the 
Deportment  during  the  process  by  which 
the  final  regulations  were  drafted.  After 
thorough  consideration  of  the 
viewpoints  expressed  in  the  comments, 
changes  in  the  proposed  regulations 
were  made  which  are  responsive  to 
many  of  the  comments,  incorporating 
specific  suggestions  where  appropriate. 
In  addition,  as  a  result  of  further 
reflection  upon  the  proposed 
reguiations.  other  changes  were  made 
where  necessary  to  darify  and  improve 
the  procedures  established  by  the 
regulations  A  brief  discussion  of  the 
comments  and  the  Department's 
responses  follows: 


11.  Discussion  of  Comments 

One  comment  questioned  the 
definitian  of  "personal  use  amount"  in 
paragraph  76.2(hJ  of  the  proposed 
regulations,  suggesting  that  the 
quantities  set  lor  the  listed  controlled 
substances  were  too  low  and  that  the 
listing  of  specific  factors  was 
unnecessary  and  confusing,  and  could 
result  in  rigid  ai^ication  of  the 
regalations  by  ALfs  and  courts.  We 
believe  that  this  comment  substantially 
misperceives  the  intent  of  this  provision 
and  the  role  of  the  factors  in 
determining  if  a  "personal  use  amount" 
is  involved.  As  clearly  reflected  in 
paragraph  76.2(h).  the  determinative 
threshold  Issue  for  applicability  of  the 
civil  penalty  statute  and  regulations  in 
each  case  is  whether  the  possession  of  a 
particular  controlled  substance  occurred 
in  circumstances  "where  there  is  no 
other  evidence  of  an  intent  to  distribute, 
or  to  facilitate  the  manufacturing, 
compounding,  processing,  delivering, 
importing  or  exporting  of  any  controlled 
substance."  Tlie  first  five  factors  listed 
in  the  definitson  are  ttiose  which,  based 
on  experience,  are  considered  to  be 
directly  relevant  to  this  question  and  are 
intended  to  provide  guidance  in  making 
the  ultimate  determination.  As  the 
regulations  indicate,  however,  these 
factors  are  not  to  be  considered 
conclusive,  and  the  factors  are  not 
intended  to  be  exclusively  or  rigidly 
applied.  Thus,  in  an  appropriate 
circuBistaooe  other  evidence  regarding 
an  intent  to  distribute  could  be 
considered. 

Similariy.  the  sixth  factor  setting  forth 
quantities  of  particular  controlled 
substances  is  intended  to  provide 
guidance  as  to  what  amounts  clearly 
would  appear  to  be  consistent  with 
possession  of  the  controlled  substance 
for  personal  use.  but  it  is  not  intended  to 
preclude  a  ft^t^'ng.  based  upon 
appropriate  evidence,  that  possession  of 
quantities  in  excess  of  those  listed 
constitutes  possession  for  "personal 
use"  within  the  meaning  of  the  statute 
and  regulations.  To  clarify  this  pomt, 
language  has  been  added  to  S  7B.2(hJ  to 
the  effect  that  "amounts  m  excess  of 
those  listed  in  5  T8.2(h)(6)  may  be 
determined  to  be  personal  use  amounts 
where  circamstanoes  indicate 
possession  of  the  sabstance  without  an 
interit  to  distribute  or  to  facilitate  the 
manufacturing,  oompoundii^  processing, 
delivering,  Importing  or  exporting  of  the 
controfled  substance." 

Another  comment,  made  by  two 
organizations  submitting  comments,  was 
directed  at  the  process  by  which  an 

individual  is  notified  that  a  civil  penalty 
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is  being  sought  from  that  individual.  An 
enforcement  proceeding  under  the 
regulations  is  commenced  by  the 
issuance  by  the  appropriate  United 
States  Attorney's  Office  of  a  "Notice  of 
Intent  to  Assess  Civil  Penalty."  which 
under  the  proposed  S  76.6  could  be 
delivered  or  mailed  to  the  respondent. 
The  commenters  urged  that  the 
proposed  mail  notice  mechanism  was 
inadequate,  particularly  in  light  of  the 
fact  that  under  S  76.4(c)  of  the 
regulations,  if  a  respondent  fails  to  serve 
an  answer  to  the  notice  and  request  a 
hearing,  a  non-appealable  final  order 
assessing  a  penalty  may  entered.  It  was 
suggested  that  assessing  a  penalty  after 
notice  by  letter  sent  to  an  incorrect  or 
old  address  would  violate  due  process. 

We  agree  that  the  initial  notice 
procedure  contained  in  the  proposed 
rules  could  be  improved,  and  have 
revised  S  76.6(b)  of  the  regulations  to 
require  that  the  Notice  of  Intent  to 
Assess  Civil  Penalty  must  be  served  by 
personal  delivery  or  by  registered  or 
certified  mail,  return  receipt  requested. 
The  intent  of  this  provision  is  to  ensure 
that  a  respondent  against  whom 
proceedings  are  initiated  has  actual 
notice  of  those  proceedings,  and  that  an 
order  assessing  a  penalty  is  not  entered 
in  situations  in  which  there  is  no 
evidence  that  the  respondent  actually 
received  notice.  Similar  revisions  have 
been  made  with  regard  to  service  of  the 
complaint  and  service  of  the  notice  of  a 
hearing. 

The  regulation  also  has  been  revised 
to  clarify  that  the  30-day  period  within 
which  the  respondent  must  reply  to  the 
notice  does  not  begin  until  the 
respondent  is  served  with  the  notice.  In 
addition,  upon  further  review  of  the 
proposed  S  76.4  notice  procedures  in 
light  of  the  potential  consequences  of  a 
civil  penalty  proceeding,  modification  of 
the  requirements  for  the  content  of  the 
notice  has  been  made  to  ensure  that  a 
respondent  is  adequately  informed  of 
the  nature  of  the  proceedings,  the 
respondent's  obligations  and  liabilities, 
and  the  respondent's  available  rights. 

Several  comments  suggested  that 
various  provisions  of  the  proposed 
regulations  are  inconsistent  with  a 
respondent's  constitutional  rights, 
particularly  the  Fifth  and  Sixth 
Amendment  rights  relating  to  criminal 
proceedings,  ^though  specific 
constitutional  issues  raised  in  the 
comments  will  be  addressed  below  in 
the  context  of  the  particular  proposed 
rules  provisions  implicated,  it  must  be 
noted  generally  that  the  rules  have 
never  been  intended  to  define  or 
enumerate  exhaustively  the  various 
constitutional  or  statutory  rights  that 


may  be  applicable  to  or  available  in  the 
civil  penalty  administrative  proceedings. 
Instead,  it  has  been  expected  that 
application  of  the  rules  would  require 
resort  to  generally  controlling  law,  and 
that  the  rules  would  be  interpreted  and 
applied  in  a  manner  that  is  consistent 
with  established  constitutional 
principles.  Nevertheless,  an  attempt  has 
been  made  in  the  final  rules  to  make  this 
point  clear,  particulariy  where  specific 
provisions  of  the  proposed  regulations 
might  be  interpreted  in  a  manner  that 
may  be  inconsistent  with  established 
constitutional  or  statutory  rights. 

Several  comments  were  directed  at 
aspects  of  the  proposed  rules  that  were 
seen  as  violating  the  Fifth  Amendment 
privilege  against  self-incrimination, 
particularly  those  provisions  relating  to 
the  required  Answer  to  a  Notice  of 
Intent  to  Assess  a  Civil  Penalty  and  the 
required  Answer  to  a  Complaint  (see 
proposed  §S  76.4(c),  76.9).  The 
regulations  have  been  modified  to 
clarify  that  all  aspects  of  the  proposed 
administrative  process  are  subject  to 
any  applicable  privileges,  including  the 
respondent's  Fifth  Amendment  pri     ege 
against  self-incrimination.  Thus,  the 
Notice  of  Intent  to  Assess  Civil  Penalty 
(5  76.4(b))  must  inform  a  respondent  that 
any  statement  given  may  be  used 
against  the  respondent  in  this  or  any 
other  proceeding,  and  that  in  responding 
to  the  Notice,  the  respondent  may  be 
able  to  assert  the  privilege  against  self- 
incrimination  as  to  appropriate,  specific 
allegations.  Similariy,  S  76.9(c)  relating 
to  the  Answer  to  the  Complaint  has 
been  revised  to  provide  that  the 
privilege  may  be  asserted  in  appropriate 
circumstances  and  will  have  the  effect 
of  a  denial.  In  addition,  the  discovery 
provision  (§§  76.21,  76.24)  have  been 
clarified  to  reflect  the  potential 
applicability  of  the  privilege  against 
self-incrimination  in  that  context. 
Commenters  also  suggested  that 
because  of  double  jeopardy  problems 
inherent  in  subsequent  criminal 
prosecutions  for  the  same  conduct,  the 
proposed  civil  penalties  regulations    / 
should  be  amended  to  provide  that  ti/e 
civil  penalty  process  is  the  exclusiW 
sanction  for  the  conduct  and  canivot  be 
followed  by  a  criminal  prosecu^n.  We 
do  not  agree  that  such  a  modification  is 
appropriate  under  thejlatlite  or  the  law 
of  the  double  jeopardy.  First,  as 
evidenced  by  the  statute  and  its 
legislative  history,  the  Act  establishes  a 
civil,  rather  than  criminal,  penalty 
mechanism,  which  does  not.  on  its  face, 
implicate  the  double  jeopardy  clause. 
Also,  as  the  comments  on  the 
regulations  recognized,  the  statute  and 
regulations  prohibit  the  use  of  the  civil 


penalty  process  where  there  has  been  a 
prior  controlled  substance  conviction. 
Thus,  it  is  unlikely  that  a  civil  penalty 
action  would  be  brought  in 
circumstances  where  the  bringing  of  that 
action  would  constitute  double 
jeopardy. 

The  proper  forum  and  time  to  address 
any  conceivable  double  jeopardy 
implications  of  subsequent  criminal 
prosecutions  arising  out  of  the  same 
conduct  as  that  involved  in  the  civil 
penalty  proceeding  would  be  in  the 
content  of  any  such  criminal  actions 
themselves.  It  would  not  be  appropriate, 
in  context  of  general  regulations 
governing  only  the  civil  penally 
administrative  process  in  the  abstract, 
to  attempt  to  preclude  a  subsequent 
criminal  proceeding  relating  to  the 
conduct  which  gave  rise  to  the  civil 
proceeding  in  particular  factual 
circumstance  where  the  criminal  action 
might  be  warranted,  or  to  attempt  to 
preclude  a  different  sovereign  (e.g.,  state 
or  local  government)  from  taking 
whatever  action  it  deems  warranted  in 
the  circumstances. 

Another  comment  suggested  that  the 
proposed  regulation  improperly  denies  a 
respondent  who  is  indigent  the  right  to 
appointed  counsel  under  the  Sixth 
Amendment.  We  cannot  agree  that  such 
a  right  exists  in  civil  penalty 
proceedings  where  the  maximum 
penalty  which  can  be  assessed  is 
$10,000.  It  is  well  established  that  an 
indigent's  Sixth  Amendment  right  to 
appointed  counsel  attaches  only  in  a 
criminal  case  where  the  defendant  is 
subject  to  a  term  of  imprisonment.  Scott 
V.  Illinois.  440  U.S.  367.  373-74  (1979). 

Commenters  also  questioned  the 
standard  of  proof  applicable  to  the 
administrative  civil  penalty  proceedings 
under  which  the  government  must  prove 
its  case  "by  a  preponderance  of  the 
evidence"  (5  76.2),  noting  that  this  was  a 
less  stringent  standard  than  that 
required  in  the  de  novo  district  court 
appeal  proceedings  under  the  Act  (i.e.. 
proof  "beyond  a  reasonable  doubt")  and 
would  encourage  defendants  to  seek 
appeals.  One  commenter  also  asserted 
that  the  "beyond  a  reasonable  doubt" 
standard  applicable  in  criminal 
proceedings  was  constitutionally 
required  here. 

The  burden  of  proof  to  be  used  in  the 
civil  penalty  administrative  proceedings 
is  established  by  the  Act.  which 
incorporates  certain  provisions  of  the 
Administrative  Procedure  Act.  See  28 
U.S.C.  844a:  5  U.S.C.  554,  556(dl; 
Steadman  v.  SEC.  450  U.S.  91,  95-99 
(1981).  The  preponderance  of  evidence 
standard  is  appropriate  for  these  civil 
administrative  proceedings. 
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An  organiKatkm  ooimienled  tH«t 
•ectkmi  of  the  regutatloiw  relating  to  ^ 
parti**'  re»pon«HUtte«  ffl*"  wl*ii«8  few 
and  other  fees,  and  Hie  preriiion 
allowing  th«  introductJon  by  the 
government  of  written  «ta1einenta  (see 
{  S  76.22.  78.25.  76.29)  violate  a 
defendant's,  pailiailariy  an  indigeat 
defendant's  ri^ts  to  compnhory 
process,  confrontation,  and  croas 
examination  under  the  SixSi 
Amendment.  While  this  continent  is 
based  on  a  substantial 
misunderstanding  of  the  regulatory 
provisions  in  question,  it  must  be  noted 
again  that  the  constitutional  Sixth 
Amendment  rights  in  question  apply  to 
criminal  rather  than  civil  proceedings. 

Nevertkeleaa.  as  noted  previously,  the 
regulatkuu  are  intended  to  l>e 
interpreted  and  applied  in  a  manner  that 
is  coiwistent  with  controlling  legal 
principles.  Thus,  while  it  is  well 
established  that  writteo  statements  [Le^ 
hearsay)  are  generally  adioissible  in 
administrative  proceedings,  see.  e^g, 
Richardson  v.  Perales.  402  U^  389 
(1971).  ii  is  alao  clear  that  constitutional 
due  process  and  the  Administrative 
Procedara  Act  (5  U.SX:.  555(d[]]  require 
that  a  defendant  be  given  a  reasonable 
opportanity  to  con&ont  aod  cross- 
examine  adverse  witnesses,  and  in  some 
circumstaocea  may  preclude  reliaace  by 
the  govenanent  solely  on  written 
stateoBents  to  support  its  burden  of  proof 
in  the  administrative  proceediogs.  The 
regulations  were  never  intended  to 
suggest  that  the  goveraraent  can  rely 
safely  OB  written  hearsay  statements  of 
its  witnesses  and  require  the  defendaat 
to  incur  tlie  expense  of  subpoenaing  all 
government  witnesses  in  order  to  cross- 
exannoe  those  witnesses.  Instead,  they 
are  intended  only  to  reflect  that  in  soiae 
circunutances  hearsay  statements  may 
be  admissible  end  that  generally 
defendants  are  responsible  for  the 
expenses  incurred  in  presenting  a 
defense. 

BecBose  of  possible 
misuadentandings  about  the  intent  of 
the  proposed  regniatioDS,  f  |  76.22.  7<B.2a. 
76.25.  and  7S.29  have  been  revised 
slightly  to  clarify  that  the  eovemment 
will  be  expected  generally  to  present  its 
case  through  the  oral  testimony  of  its 
witnesses,  snd  &at  in  making  a 
determination  as  to  Mrhether  written 
statements  may  be  nsed  in  lien  of  oral 
testimony,  the  AdministratiTe  Law  lodge 
must  rely  on  established  fegal  principle. 
In  addition,  the  fuial  rules  clarify  that 
the  Admintstrativa  Law  Jadge  has 
authority,  in  appropriate  drcvnstaaoes. 
'o  make  such  orders  as  are  necessary 
under  other  controlling  law  with  respect 


to  the  expenses  incurred  by  an  indigent 
defendant. 

Another  comment  suggested  that  the 
authorization  of  summary  ^udlgiitent  m 
§  7».l«(b)(12)  is  inconsistent  with  a 
defendant's  confrontation  and  cross- 
examination  rights.  This  comment  is 
apparently  based  upon  a 
mlswiderstanding  (rf  the  purpose  of  the 
sammary  Judgment  provision,  and  its 
limitations,  in  the  context  of  the 
adnrinistrative  proceedings  under  the 
regulations.  Summary  judgment,  either 
partial  or  complete,  is  a«thori»ed  only 
where  there  are  no  material  dispute*  as 
to  the  facts.  It  is  not  intended  to  be  used 
where  the  defendant  denies  the 
allegations  of  a  complaint  or  propeciy 
invokes  a  privilege,  and  is  not  intended 
to  prectude  a  defendant  from 
challenging  the  government's  evidence 
throogh  cross-examination  where 
appropriate.  There  are.  however, 
circumstances  where  summary  judgment 
procedures  may  be  appropriate,  sach  as 
where  a  defendant  admits  possession  of 
a  controlled  substance,  bat  dispotes 
only  facts  relating  to  the 
appropriateness  of  the  amount  of  the 
penalty. 

A  number  of  the  comments  were 
generally  directed  at  the  proposed 
provisions  of  the  regulations  relating  to 
administrative  discovery,  prehearing 
statements  and  conferences,  motions, 
protective  orders,  fees  and  sanctions, 
which  were  perceived  as  excessively 
complex,  bordensonw,  and  costly.  These 
are  variously  seen  as  disadvantaging 
indigent  defendants,  coercing  a 
respondent  into  paying  a  fine  rather 
than  hacurring  the  costs  of 
adrajnistrstive  litigation,  and  serving  as 
a  disincentive  to  the  full  use  of  the 
administrative  civil  proceedings  instead 
of  criminal  proceedings  or  the 
subsequent  de  novo  district  court  review 
proceeding  authorired  by  the  statute. 
Commenters  suggested  that  the 
proposed  rules  be  amended  to  make  the 
administrative  proceedings  as 
inexpeostve  and  opoi  to  a  respondent 
as  possible  so  as  to  encourage  the 
utilization  of  the  administrative  penalty 
procedures  instead  of  district  court 
litisation.  In  thu  regard,  one 
commenting  organization  suggested  that 
the  administrative  procedures  shouki  be 
made  more  informal,  flexible  and 
favorable  to  the  respondent,  using 
procedures  utilized  by  the  Department 
of  Veterans  Affairs  (formerly  Veterans 
Administration)  as  a  model. 

We  agree  that  an  important  objective 
of  the  regulations  is  the  establishment  of 
an  efficient  adjudicatory  mechanism 
which  can  be  utilized  fully  by  the 
parties.  It  is  possible  that  the  procedures 


and  standards  reflectod  in  the  proponed 
regulatioos  may  have  the  potentiai  to  be 
complex  or  expensive  and  to  diaoourags 

the  full  aae  of  aiteteistiative  civil 
penalty  proceedings  by  deSendants. 
Nevertheless,  aucny  of  die  procedures 
and  standards  ander  the  regulations, 
such  as  tbe  requtretnent  of  a  hearing  in 
conformity  with  the  prooedares  set  forth 
5  U.S£.  SS4  and  the  application  of  the 
"prepMuleraace  of  evidence  standvd" 
at  the  administrative  level  with  district 
coart  review  to  be  baaed  on  the  "beyond 
the  reasonable  doidit  standard."  an 
required  by  the  statute.  Moreover,  the 
Depaftnent  believes  that  overall  the 
prehejuing  and  hearing  procedares  and 
standards  represent  a  reasonable 
balancing  of  the  interests  in  a  full  and 
fair  opportunity  la  contest  the 
allegatians  of  a  viola tion  of  the  statotie. 
and  the  interests  in  htigation  and  cost 
efficiency. 

The  Department  also  believes  that  at 
least  some  of  the  criticisau  regarding 
the  conptexity  and  burden  engendered 
by  Ifae  regaiattons  are  based  on 
misperoeptions  of  the  manner  in  which 
the  rules  are  hitended  to  operate.  The 
rules  are  written  in  a  flexible  manner 
with  sabetantial  discretion  placed  in  the 
Administrative  Law  fndge  to  tailor  the 
actual  procedures  in  each  case  to  the 
circumstances  of  that  case,  with  the 
goals  of  adjudicating  matters  as 
expeditiously  and  efficiendy  as  possible 
while  ensuring  that  a  defendant  receives 
an  opportunity  for  a  full  and  fair 
admimstrative  adfodicatory  proceeding. 
See,e*f|7a.4{b).78.U(b) 
(respondent's  right  to  waive  a  hearing 
and  either  pay  a  penalty  or  seek  a 
determination  by  written  motion); 
S  76.12  (prehearing  statement  authorized 
but  not  required  in  every  case);  S  78.19 
(discretionary  prehearing  conferences  if 
Administrative  Law  Judge  finds  that 
proceeding  woold  be  expedited);  }  76.21 
(discovery  protective  orders). 
Acconfingly.  it  is  not  contonplated  that 
every  proceeding  will  or  should  involve 
all  of  the  {H«hearing  motions,  statements 
or  procedures,  including  discovery,  but 
instead  that  the  complexity  of  the 
proceeding  will  be  direcdy  related  to  the 
nature  of  each  case. 

Contrary  to  the  suggestion  of  one 
commenter,  the  *tdministrative 
procedures  utilized  by  tbe  Department 
of  Veterans  Affairs  (VA)  in  making 
disability  compensation  decisions  are 
not  sppropriate  models  for  the  civil  drag 
penalty  regulations.  Unlike  the  dvil 
penalty  statute,  which  cleariy 
contemplates  that  because  trf  d>e  very 
nature  of  the  sub|ect  matter,  the 
proceedings  will  be  formal  and 
adversarial,  the  relevant  statutes 
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governing  VA  disability  compensation 
proceedings  require  that  the  proceedings 
be  conducted  in  an  informal, 
nonadversarial  manner  and  that  the  VA 
attempt  to  represent  fte  Interests  of  the 
veteran.  See  generally  Walten  v. 
National  Ass'n  of  Radiation  Survivon. 
473  U.S.  305,  31ft-94  (1985). 

A  commenter  complained  diat  the 
sanction  for  failure  to  defend  in 
proposed  i  76.26  is  proUematic  because 
of  tlie  vagueness  of  the  term  "failure  to 
defend"  and  because  such  a  sanction 
could  be  used  inappropriately  to  force  a 
defendant  to  expend  resources  on  the 
administrative  proceeding.  The 
Department  agrees  that  in  the  context  of 
these  proceedings  the  term  "failure  to 
defend"  is  not  sufficiently  precise. 
Therefore,  %  78.26  has  been  revised  to 
ehmmate  this  provisioa  Instead,  a 
sanction  has  been  added  for  the  more 
specific  circmnstance  in  which  a 
defendant,  without  good  cause,  fails  to 
appear  at  a  hearing. 

In  addition  to  the  modificationfl 
discussed  above,  the  provision  in 
S  76.30(f)  regarding  the  use  of  grand  fury 
developed  evidence  has  been  deleted. 
The  determination  of  whether  particular 
evidence  is  grand  ^iry  material  and 
whedier  snch  evidence  may  be 
disclosed  in  a  civil  penalty 
administrative  proceeding  requires 
consideration  of  other  controlling  legal 
authority,  inchiding  Fed.  R.  of  Grim.  P. 
6(e],  and  is  ootside  tbe  scope  of 
authority  of  the  Administrative  Law 
Judge  in  tbe  civil  penalty  proceedings. 
Nevertheless,  in  appropriate 
circumstances,  as  authorized  by  law, 
evidence  which  is  presented  to  a  ^and 
jury  or  which  was  developed  through 
grand  jury  processes  may  be  disclosed 
in  civil  drug  penalty  proceedings. 

Modifications  have  also  been  made  to 
the  proposed  \  7636  provisions  relating 
to  administrative  re\'iew  by  the 
Attorney  General  in  order  to  alleviate 
potential  confusion  regarding  the  time 
within  which  review  by  a  district  court 
must  be  sought  Under  ^  76.3<1.  as 
modified,  the  decision  and  order  of  the 
Administrative  Law  Judge  becomes  tbe 
final  order  of  the  Attorney  General 
unless  a  party  requests  Attorney 
General  review  and  the  Attorney 
General  enters  a  subsequent  order 
modifying,  vacating,  adopting  or 
affirming  that  order  within  30  days  of 
the  time  of  the  request  for  review.  This 
change  clarifies  that  the  30  day  period  in 
which  a  respondent  may  seek  district 
court  review  nms  from  tbe  dale  this 
final  order  is  entered. 

Finally,  non-substantive  modifications 
have  been  made  throughout  the 
regulations  in  response  to  comments 
and  upon  further  consideration  of  the 


proposed  rules  by  the  Department  in 
order  to  clarify  and  streamline  the 
procedures  for  the  administrative 
proceedings. 

in.  Conclusion 

After  thorough  consideration  of  all  of 
the  comments  received  and  further 
review  of  the  matter,  it  has  been 
determined  tfiat  the  regulations,  with  the 
modifications  discussed  above,  should 
be  adopted. 

IV.  Regalatory  impact  Analysis 

In  accordance  with  5  U.S.C.  fl05(b),  the 
Attorney  General  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  will  not  be  a  major 
rule  within  the  meaning  of  paragraph 
1(b)  of  Executive  Order  12291. 

list  of  Subiects  hi  26  CFR  Part  76 

Drug  traffic  control,  Drug  abuse, 
Authority  delegations  (Government 
agencies).  Penalties. 

TTierefore,  by  virtoe  of  the  authority 
vested  in  me  by  law,  including  5  U.S.C. 
301,  21  U.S.C.  844a,  875,  878  and  28 
U.S.C.  509,  510,  and  for  the  reasons 
discussed  in  the  preamble  above,  title 
26,  diapter  I,  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  part  76  to  read  as  follows: 

PART  7S— RULES  OF  PROCEDURE 
FOR  ASSESSMENT  OF  CIVH. 
PENALTIES  FOR  POSSESSION  OF 
CERTAM  CONTROLLED 
SUBSTANCES 

76.1  Purpose. 

7B.2  Defmitjons. 

76.3  Bam  for  civil  penalty. 

76.4  Enforcement  procedures. 

76.5  Comptcint. 

76.6  SerTic<>  and  filing  of  documents. 

76.7  Content  of  pleadings. 

76.8  Time  computation*. 

76.9  Responsive  pleading — answer. 
7B.10    Motions  and  requests. 

78.11  Notice  of  hearing. 

76.12  Prehearing  statements. 

76.13  Parties  te  the  hearing. 

76.14  Separation  of  functions. 

76.15  Ex  parte  communications. 

76.16  DtsqoaliCcation  of  a  \»d%t. 
76.T7  Ri^tt  of  parties. 

76.18  Authority  of  the  Judge. 

76.19  Preiaearing  oonference*. 

76.20  Consent  Order  or  settlement  prior  to 
hearing. 

76.21  Discover}', 

76.22  Exchange  of  witness  lists,  statements 
and  exhibits. 

70.23  Subpoenas. 
76J4    Protective  Order. 
78l2S    Fee*. 

76.26  Sanctions. 

76.27  Ttie  heanng  and  burden  oi  proof. 

76.28  Location  of  heanng. 


76.2S    Witnesses. 

76 J8    Evidence, 

76.91    Standards  of  oondnct 

7t3l    Hearing  room  condscL 

7aJ3    Legal  snislaaoa, 

76.34  Record  of  keanags. 

76.35  DeciaioB  and  Order  of  the  (udge. 

76.36  AdminstraUve  and  judiual  review. 

76.37  Collection  of  dvil  penalties. 

76.38  Deposit  In  the  United  StaCes  Treasury. 
7e.S9    Coinpromise  or  settlement  after 

Decision  and  Order  of  a  Judge. 
76.40    Records  to  t>e  public. 
7%.€\.    Expangemeal  of  reoords. 
76.42    Linitations. 

Authority:  S  U.S.C.  301:  21  USJC  M4a.  ST^ 
876;  28  US.C.  906.  SIO. 

§  7V.1     Purposs. 

This  part  iir^jleinents  section  6486  of 
the  Anti-Dnig  Abuse  Act  of  1988  (the 
Act).  21  U.S.C  644a.  This  pari 
establishes  procedures  for  imposing  civQ 
penalties  against  persons  who 
knowingly  possess  a  controlled 
substance  for  personal  use  that  is  listed 
in  21  CFR  13ia91(j)(2)  in  violaUon  of  21 
U.SC.  844a  and  specifies  tbe  appeal 
rights  of  persons  subject  to  a  civil 
penalty  pursuant  to  secUon  6486  of  the 
Act. 

§76  J    Oeftnmons. 

(a)  Act  means  the  Anti-Drug  Abuse 
Act  of  1988.  Public  Law  100-690. 

(b)  Adjudicatory  proceeding  means  a 
judicial-type  proceeding  leading  to  the 
formulation  of  a  final  order. 

(c)  Administrative  Procedure  Act 
means  those  provisions  of  the 
Admimstrative  Procedure  Act.  as 
codified,  which  are  contained  m  S  US.C 
551  through  559. 

(d)  AUomey  General  means  the 
Attorney  General  of  the  United  Stales  oi 
his  or  her  designee. 

(e)  Department  means  the  United 
States  Department  of  Justice 

(f)  Judge  means  an  Administrative 
Law  judge  appointed  pursuant  to  the 
provisions  of  5  U.S.C.  3105. 

(g)  Penalty  means  the  amount 
described  in  28  CFR  76.3  and  includes 
the  plural  of  that  term. 

(h)  The  term  Personal  Use  Amount 
means  possession  of  controlled 
substances  in  circumstances  where 
there  is  no  other  evidence  of  an  tnteat  to 
distribute,  or  to  facilitate  the 
manufacturing,  compounding, 
processing,  dehvering.  importing  or 
exporting  of  any  controlled  substance. 
Evidence  of  personal  use  amounts  shall 
not  include  sweepings  or  other  evidence 
of  possession  of  amounts  of  a  controlled 
substance  for  other  than  personal  use. 
The  following  criteria  shall  be  used  to 
determine  whether  an  amount  of 
controlled  substance  in  a  particular  case 
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is  in  fact  a  personal  use  amount.  The 
absence  of  any  of  the  factors  listed  in 
paragraphs  (h)(1)  through  (h)(5)  of  this 
section  and  the  existence  of  the  factor  in 
paragraph  (h)(6)  of  this  section  shall  be 
relevant,  although  not  necessarily 
conclusive,  to  establish  that  the 
possession  was  for  personal  use,  and 
amounts  in  excess  of  those  listed  in 
paragraph  (h)(6)  of  this  section  may  be 
determined  to  be  personal  use  amounts 
where  circumstances  indicate 
possession  of  the  substance  without  an 
intent  to  distribute  or  to  facilitate  the 
manufacturing,  compounding, 
processing,  delivering.  Importing  or 
exporting  of  the  controlled  substance. 

(1)  Evidence,  such  as  drug  scales,  drug 
distribution  paraphernalia,  drug  records, 
drug  packaging  material,  method  of  drug 
packaging,  drug  "cutting"  agents  and 
other  equipment,  that  indicates  an  intent 
to  process,  package  or  distribute  a 
controlled  substance; 

(2)  Other  information  indicating 
possession  of  a  controlled  substance 
with  intent  to  distribute; 

(3)  The  controlled  substance  is  related 
to  large  amounts  of  cash  or  any  amount 
of  prerecorded  government  funds; 

(4)  The  controlled  substance  is 
possessed  under  circumstances  that 
indicate  such  a  controlled  substance  is  a 
sample  intended  for  distribution  in 
anticipation  of  a  transaction  involving 
large  amounts,  or  is  part  of  a  larger 
delivery;  or 

(5)  Statements  by  the  possessor,  or 
otherwise  attributable  to  the  possessor, 
including  statements  of  co-conspirators, 
that  indicate  possession  with  intent  to 
distribute. 

(6)  The  amounts  do  not  exceed  the 
following: 

(i)  One  gram  of  a  mixtxu-e  or  substance 
containing  a  detectable  amount  of 
heroin; 

(ii)  One  gram  of  a  mixture  or 
substance  containing  a  detectable 
amount  of — 

(A)  Coca  leaves,  except  coca  leaves 
and  extracts  of  coca  leaves  from  which 
cocaine,  ecgonine,  and  derivations  of 
ecgonine  or  their  salts  have  been 
removed; 

(B)  Cocaine,  its  salts,  optical  and 
geometric  isomers,  and  salts  of  isomers; 

(C)  Ecgonine,  its  derivatives,  their 
salts,  isomers,  and  salts  of  isomers;  or 

(D)  Any  compound,  mixture,  or 
preparation  which  contains  any  quantity 
of  any  of  the  substances  referred  to  in 
paragraphs  (h)(6)(ii)  (A)  through  (C)  of 
this  section: 

(iii)  Vio  gram  of  a  mixture  or 
substance  described  in  paragraph 
(h)(6)(ii)  of  this  section  which  contains 
cocaine  base; 


(iv)  Vio  gram  of  a  mixture  or 
substance  containing  a  detectable 
amount  of  phencyclidine  (PCP); 

(v)  500  micrograms  of  a  mixture  or 
substance  containing  a  detectable 
amount  of  lysergic  acid  diethylamide 
(LSD); 

(vi)  One  ounce  of  a  mixture  or 
substance  containing  a  detectable 
among  of  marijuana; 

(vii)  One  gram  of  methamphetamine, 
its  salts,  isomers,  and  salts  of  its 
isomers,  or  one  gram  of  a  mixture  or 
substance  containing  a  detectable 
amount  of  methamphetamine,  its  salts, 
isomers,  or  salts  of  its  isomers. 

(i)  United  States  Attorney  means  the 
United  States  Attorney  in  the  federal 
district  in  which  the  alleged  violation 
occurred,  or  his  or  her  designees,  or  an 
Assistant  Attorney  General. 

(j)  Commencement  of  proceeding  is 
the  service  upon  a  respondent  of  a 
Notice  of  Intent  to  Assess  a  Civil 
Penalty. 

(k)  Complainant  means  the  United 
States. 

(1)  Complaint  means  the  formal 
document  initiating  adjudicatory 
proceedings. 

(m)  Consent  Order  means  any  written 
document  containing  a  specified  remedy 
or  other  relief  agreed  to  by  all  parties 
and  entered  as  an  order  by  the  Judge. 

(n)  Hearing  means  that  part  of  a 
proceeding  which  involves  the 
submission  of  evidence,  either  by  oral 
presentation  or  written  submission. 

(o)  Motion  means  an  oral  or  written 
request,  made  by  a  person  or  party,  for 
some  action  by  a  Judge. 

(p)  Order  means  the  whole  or  any  part 
of  a  final  procedural  or  substantive 
disposition  of  a  matter  by  the  Judge. 

(q)  Party  includes  the  United  States  of 
America  and  any  person  named  as  a 
respondent. 

(r)  Respondent  means  any  person 
alleged  in  a  Notice  of  Intent  to  Assess  a 
Civil  Penalty  or  Complaint  under  28  CFR 
76.4  and  76.5  to  be  liable  for  a  civil 
penalty  under  28  CFR  76.3. 

$76.3    Basis  for  cIvU  penalty. 

(a)  Any  individual  who  knowingly 
possesses  a  controlled  substance  that  is 
listed  in  S  76.2(h)  in  violation  of  21 
U.S.C.  844a  shall  be  liable  to  the  United 
States  for  a  civil  penalty  in  an  amount 
not  to  exceed  $10,000  for  such  violation. 

(b)  The  income  and  net  assets  of  an 
individual  shall  not  be  relevant  to  the 
determination  whether  to  assess  a  civil 
penalty  under  this  part  or  to  prosecute 
the  individual  cnminally.  However,  if  a 
decision  is  made  to  assess  a  civil 
penalty,  the  income  and  net  assets  of  an 
individual  shall  be  considered  in 


determining  the  amount  of  a  penalty 
under  this  part. 

(c)  A  civil  penalty  may  not  be 
assessed  under  this  part  if  the  individual 
previously  was  convicted  of  a  federal  or 
state  offense  relating  to  a  controlled 
substance  as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21  U.S.C. 
802). 

(d)  A  civil  penalty  may  not  be 
assessed  on  an  individual  under  this 
part  on  more  than  two  separate 
occasions. 

(e)  A  civil  penalty  under  this  part  may 
be  assessed  by  the  Attorney  General 
only  after  an  order  has  been  issued  on 
the  record  and  after  an  opportunity  for  a 
hearing  has  been  given  in  accordance 
with  5  U.S.C.  554.  The  Attorney  General 
by  and  through  the  United  States 
Attorney  having  jurisdiction  over  the 
matter  shall  provide  written  notice  to 
the  individual  who  is  the  subject  of  the 
proposed  order  informing  the  individual 
of  the  opportunity  to  receive  such  a 
hearing  with  respect  to  the  proposed 
order.  The  hearing  may  be  held  only  if 
the  individual  makes  a  request  for  the 
hearing  before  the  expiration  of  the 
thirty  (30)  day  period  beginning  on  the 
date  such  notice  is  served. 

§  76.4    Enforcement  procedures. 

(a)  Commencement  of  proceedings.  If 
the  United  States  Attorney's  office 
having  jurisdiction  over  the  matter 
determines  that  a  person  has  violated 
section  6486  of  the  Act.  the  proceeding 
to  assess  a  civil  penalty  under  section 
6486  of  the  Act  shall  be  commenced  by 
the  United  States  Attorney  issuing  a 
Notice  of  Intent  to  Assess  Civil  Penalty. 
Service  of  this  Notice  shall  be 
accomplished  pursuant  to  28  CFR  76.6. 

(b)  Notice  of  intent  to  assess  a  civil 
penalty.  The  Notice  of  Intent  to  Assess 
Civil  Penalty  (Notice)  will  contain  a 
concise  statement  of  factual  allegations 
informing  the  respondent  of  the  act  or 
conduct  alleged  to  be  in  violation  of  law, 
the  statutory  and  regulatory  provisions 
alleged  to  have  been  violated,  and  the 
amount  of  penalty  for  which  the 
respondent  could  be  liable.  The  Notice 
will  advise  the  respondent  of  the 
following,  In  addition  to  any  other 
specific  information  determined  by  the 
United  States  Attorney  to  be  necessary: 

(1)  That  the  respondent  has  the  right 
to  representation  by  counsel,  but  not  at 
government  expense; 

(2)  That  any  statement  given  during 
the  course  of  the  proceeding  may  be 
used  against  the  person  in  this  or  any 
other  proceeding,  including  any  criminal 
prosecution; 
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(3)  That  a  respondent  may  be  able  to 
assert  a  privilege,  ssch  as  the  pririiege 
against  sdf-aKriminatian: 

(4)  That  faikn  to  Rle  a  response  to 
the  allegations  listed  to  die  Notioe 
within  thirty  t3(^  days  of  the  date  td 
service  may  result  in  the  entry  of  a  non- 
appealable final  order  assessing  a 
penalty  in  an  amount  to  be  determined 
by  the  Attorney  General; 

(5)  That  the  respondent  has  the  r^t 
to  request  an  adpulicatory  proceeding, 
including  a  hearing,  before  a  Judge 
pursuant  to  5  U.S.C  554-557  and  this 
part,  and  that  such  request  tn 
accordance  vnth  paragraph  (c)  of  this 
section,  must  be  made  within  thirty  {90) 
days  from  the  date  the  notice  is  served: 

(6)  That  a  respondent  may  waive  an 
adjudicatory  proceeding  at  any  time  and 
agree  to  pay  a  penalty  in  an  amount  to 
be  determined  by  the  Attorney  GenCTal; 
and 

(7)  That  in  determining  the  amount  of 
the  penalty  the  resj;>ondent's  income  and 
net  assets  must  be  considered. 

(c)  Answer  to  notice.  To  timely 
request  an  adjudicatory  proceeding  ia 
response  to  a  Notice,  a  respondent  must 
serve  upon  the  United  States  Attorney 
designated  in  the  Notice  a  written 
answer  responding  to  each  allegation 
listed  in  the  Notice  and  request  a 
hearing,  in  accordance  with  26  CFR 
76.4(b),  within  thirty  (30)  days  from  the 
date  the  Notioe  was  served  upon  the 
respondent  If  the  respondent  does  not 
serve  an  answer  within  thirty  (30)  days, 
the  Attorney  General  or  his  designee 
may  enter  a  final  order,  from  which 
there  is  no  appeal  ordering  a  payment 
of  a  civil  penalty. 

§76.5    Complaint 

(a)  If  the  respondent  requests  an 
adjudicatory  proceeding,  the  United 
States  Attorney,  within  fifteen  [15)  days 
after  receipt  of  the  request,  shall  file  a 
complaint  against  the  respondent  with  a 
Judge  who  has  been  assigned  to  hear 
and  decide  the  case  and  shall  serve  a 
copy  of  the  complaint  on  the  respondent 
as  provided  in  28  CFR  76.6(b}. 

(b)  The  complaint  shall  contain  a 
concise  statement  of  factual  allegations 
informing  the  respondent  of  the  ad  or 
conduct  alleged  to  be  in  violation  of  law. 
the  approximate  date,  place  and 
location  of  the  alleged  violation 
including  the  federal  district,  the 
statutory  provisions  alleged  to  have 
been  violated,  the  amount  of  penalty  for 
which  the  respondent  could  be  held 
liable,  and  the  amount  of  the  proposed 
penalty.  It  shall  also  indicate  the  date 
upon  which  the  Notice  of  Intent  to 
Assess  Civil  Penalty  was  served  and 
shall  be  accompanied  by  a  copy  of  that 
notice. 


$76jt   Sarvteaandlllnter 

(a)  GemraUy.  Unless  ordered 
otherwise,  an  ortginal  and  one  copy  of 
the  complamf  and  all  other  pleadingB 
shall  be  filed  with  the  Judge  who  has 
been  assigned  to  the  case.  Each  party 
shall  deliver  at  mail,  in  accordance  with 
paragraph  (b)  of  this  section,  a  copy  of 
all  pleadings,  including  any  attachments 
to  the  other  party.  Each  pleading  filed 
shall  be  clear  and  legible. 

(b)  By  and  on  parties.  The  Notice  of 
Intent  to  Assess  Civil  Penalty  and  the 
Complaint  shall  be  served  by  personal 
delivery  or  by  certified  or  registered 
mail,  return  receipt  requested,  to  the 
respondent  When  it  is  known  that  a 
party  is  represented  by  an  attorney, 
service  of  any  other  pleading,  paper  or 
document  subsequent  to  the  Notice  and 
Complaint  shall  be  made  upon  the 
party's  attorney.  Service  of  such  other 
pleadings,  papers,  or  documents  may  be 
made  by  personal  delivery  or  by 
mailing,  by  first  class  mail,  a  copy  to  the 
party  or  attorney  at  the  party's  or 
attorrtey's  last  kiiown  address.  The 
party  serving  the  document  shall  certify 
the  manner  and  date  of  service. 

(c)  By  the  Judge.  Except  as  provided  in 
para^aph  (d)  of  this  section,  service  of 
Notices,  Orders  and  Decisions  shall  be 
made  by  first  class  mail  to  the  last 
known  address  of  a  part>'  or.  if  the  partj' 
is  known  to  be  represented  by  an 
attorney,  to  the  attorney. 

(d)  Service  of  Notice  of  Hearing- 
Service  of  Notice  of  the  Date  Set  for 
Hearing  shall  be  made  by  the  Judge  with 
whom  the  complaint  has  been  filed 
either  by  delivering  a  copy  to  the 
individual  party  or.  if  known,  to  the 
attorney  of  record  of  a  party;  or  by 
mailing,  by  certified  or  registered  mail 
return  receipt  requested,  a  dopy  to  the 
last  knovkrn  address  of  a  party  or  a 
party's  attorney. 

(e)  Service  is  complete  upon  deliverj* 
to  the  addressee  or.  in  the  case  of 
service  by  mail,  upon  mailing. 

(f)  Filing  of  pleadings,  papers  or  other 
documents  shall  be  deemed  completed 
upon  delivery  to  the  Judge  assigned  to 
the  case  or  the  Judge's  designee. 

§  76.7    Content  of  pleadings. 

(a)  Every  pleading  shall  contain  a 
caption  setting  forth  the  statutory 
provision  under  which  the  proceeding  is 
instituted,  the  title  of  the  proceeding,  the 
docket  number  assigned  by  the  Judge, 
the  names  of  all  parties,  and  a 
designation  of  the  type  of  pleading  or 
paper  (e.g.,  complaint,  motion  to 
dismiss).  The  pleading  shall  be  signed 
and  shall  contain  the  address  and 
telephone  number  of  the  party  or  person 
representing  the  party.  The  pleadings 
should  be  typewritten  when  possible  on 


standard-si2e  (8V4  x  11)  paper  Legal 
size  (8^^  X  14)  paper  will  not  be 
accepted,  except  upon  approval  by  the 
Judge. 

(b)  niegibJe  documents,  whether 
handwritten,  typewritten,  photocopied, 
or  otherwise,  wrill  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process,  provided  all  copies 
are  clear  and  legible. 

(c)  AH  documents  presented  by  a 
party  in  a  proceeding  must  be  in  Enghsh 
or,  if  in  a  foreign  language,  accompanied 
by  a  certified  translation. 


§  76.B    Tim* 

(a)  Generclty.  In  computing  any 
period  of  time  under  this  part  or  in  an 
order  issoed  herenndcr.  the  time  begins 
with  the  day  following  the  ad  e\ent,  or 
defauh  requiring  senice.  and  includes 
the  last  day  of  the  penod  unless  it  is  a 
Saturday,  Sunday,  or  legal  holiday 
observed  by  the  federal  government,  in 
which  case  the  time  period  includes  the 
next  business  day.  When  the  period  of 
time  prescribed  is  eleven  (11)  days  or 
less,  intermediate  Saturdays,  Sundays. 
and  holidays  shall  be  excluded  in  the 
computation. 

(b)  Date  of  entry  of  orders.  In 
computing  any  period  of  time  involving 
the  dale  of  the  entry  of  an  order,  the 
date  of  entry  shall  be  the  date  the  order 
IS  signed  by  the  Judge. 

(c )  Computation  of  tune  for  service  by 
maii.  Whenever  a  party  has  e  right  or  is 
required  to  do  some  act  or  take  some 
action  within  a  prescribed  period  after 
service  of  a  pleading,  paper,  or  notice 
and  the  pleading,  paper,  or  notice  is 
served  upon  the  party  by  mail,  three  (3) 
days  shall  be  added  to  the  prescribed 
period. 

§  76.9    Responsive  pleading— answer. 

(aj  Time  for  answer  A  respondent 
shall  Hie  and  serve  on  the  L'mted  States 
Attorney  ha\ing  jun»dicuon  over  the 
matter  an  answer  within  thirty  (30)  days 
after  the  service  of  a  complaint 

(b)  Default  Failure  of  the  re.'^pondent 
to  file  and  serve  an  answer  wilhm  the 
time  provided  shall  be  deemed  to 
constitute  a  waiver  of  his  or  her  right  to 
appear  and  contest  the  allegations  of  the 
complamt  In  such  cases,  the  Judge  may 
enter  a  judgment  by  default 

(c)  .Answer.  Any  respondent 
contesting  any  material  fact  alleged  in  a 
complaint  or  contending  that  he  or  she 
is  entitled  to  judgment  as  a  matter  of 
law.  shall  file  an  answer  m  wTiting. 

(1)  The  answer  shall  mclude  a 
statement  of  the  facts  supporting  each 
affirmative  defense. 

(2)  The  answer  shall  include  a 
statement  that  the  respondent  admits. 
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denies,  does  not  have  and  is  unable  to 
obtain  sufficient  information  to  admit  or 
deny  each  allegation,  or  that  an  answer 
to  the  allegation  is  protected  by  a 
privilege,  including  the  privilege  against 
self-incrimination. 

(3)  A  statement  of  lack  of  information 
or  a  statement  that  the  answer  to  the 
allegation  is  privileged  shall  have  the 
effect  of  a  denial. 

(4)  Any  allegation  not  denied  shall  be 
deemed  to  be  admitted. 

(d)  Reply.  A  complainant  may  file  a 
reply  responding  to  each  affirmative 
defense  arrested  if  the  judge,  pursuant 
to  28  CFR  76.10.  so  provides. 

(e)  Amendments  and  supplemental 
pleadings.  If  it  will  facilitate  resolution 
of  the  controversy,  the  Judge  may,  upon 
such  conditions  as  are  necessary  to 
avoid  prejudicing  the  public  interest  and 
the  rights  of  the  parties,  allow 
appropriate  amendments  to  complaints 
and  other  pleadings  at  any  time  prior  to 
the  issuance  of  the  Judge's  order  based 
on  the  complaint.  When  issues  not 
raised  by  the  pleadings  are  reasonably 
within  the  scope  of  the  original 
complaint  and  are  tried  by  express  or 
implied  consent  of  the  parties,  they  shall 
be  treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings,  and  such 
amendments  may  be  made  as  necessary 
to  make  the  pleadings  conform  to  the 
evidence.  The  Judge  may,  upon 
reasonable  notice  and  such  terms  as  are 
just,  permit  supplemental  pleadings 
setting  forth  transactions,  occurrences, 
or  events  which  have  happened  or  new 
law  promulgated  since  the  date  of  the 
pleadings  and  which  are  relevant  to  any 
of  the  issues  involved. 

}  76.10    Motlona  and  rtquMU. 

(a)  Generally.  Any  application  for  an 
order  or  any  other  request  shall:  be 
made  by  motion  which  shall  be  in 
writing  (unless  the  Judge  in  the  course  of 
an  oral  hearing  or  appearance  consents 
to  accept  such  motion  orally),  state  with 
particularity  the  grounds  therefor,  and 
set  forth  the  relief  or  order  sought. 
Motions  or  requests  made  during  the 
course  of  any  oral  hearing  or 
appearance  before  a  Judge  may  be 
stated  orally  or  in  writing  and  made  part 
of  the  transcript.  All  parties  shall  be 
given  reasonable  opportunity  to  respond 
or  object  to  the  motion  or  request. 

(b)  Responses  to  motions.  Within  ten 
(10)  days  after  a  written  motion  is 
served,  or  within  such  other  period  as 
the  Judge  may  fix.  the  other  party  to  the 
proceeding  may  file  a  response  to  the 
motion,  accompanied  by  such  affidavits 
or  other  evidence  as  the  party  desires  to 
rely  upon.  Unless  the  Judge  provides 
otherwise,  no  reply  to  a  response  shall 
be  filed. 


(c)  Oral  arguments  or  briefs.  No  oral 
argument  will  be  heard  on  motions 
unless  the  Judge  otherwise  directs. 
Written  memoranda  or  bnefs  may  be 
filed  with  motions  or  responses  to 
motions,  stating  the  points  and 
authorities  relied  upon  in  support  of  the 
position  taken, 

$  7«.11    Notlc*  of  hMrtng. 

(a)  When  the  Judge  receives  the 
complaint  and  answer,  the  Judge  shall 
cause  to  be  served  a  Notice  of  Hearing 
upon  the  parties  in  the  manner 
prescribed  by  28  CFR  76.6(d). 

(b)  Such  notice  shall  include: 

(1)  The  time  and  place  and  nature  of 
the  hearing.  In  fixing  the  time  and  place 
of  the  hearing,  the  Judge  will  attempt  to 
minimize  the  costs  to  the  parties; 

(2)  The  legal  authority  and  jurisdiction 
under  which  the  hearing  is  to  be  held: 

(3)  The  description  of  the  procedures 
for  the  conduct  of  the  hearing: 

(4)  A  notice  that  the  respondent  party 
may  waive  the  right  to  an  oral  hearing 
and  request  that  the  matter  be 
determined  on  written  motions  and 
written  submission  of  the  evidence:  and 

(5)  Such  other  matters  as  the  Judge 
deems  appropriate. 

J  76.12    Pr«l>Mrtng  statamants. 

(a)  At  any  time  prior  to  the 
commencement  of  the  hearing,  the  Judge 
may  order  any  party  to  file  a  prehearing 
statement  of  position. 

(b)  A  prehearing  statement  shall  state 
the  name  of  the  party  on  whose  behalf  it 
is  presented  and  shall  briefly  set  forth 
the  following  matters,  unless  otherwise 
ordered  by  the  Judge: 

(1)  Issues  involved  in  the  proceedings 
and  whether  the  respondent  requests  an 
oral  hearing; 

(2)  Facts  stipulated; 

(3)  Facts  in  dispute; 

(4)  Witnesses,  except  to  the  extent 
that  disclosure  would  be  privileged,  and 
exhibits  by  which  disputed  facts  will  be 
litigated; 

(5)  A  brief  statement  of  applicable 
law: 

(6)  The  conclusions  to  be  drawn: 

(7)  The  estimated  time  required  for 
presentation  of  the  party's  case:  and 

(8)  Any  appropriate  comments, 
suggestions,  or  information  which  might 
assist  the  parties  or  the  Judge  in 
preparing  for  the  hearing  or  otherwise 
aid  in  the  disposition  of  the  proceeding. 

§  76. 1 3    ParUw  to  th«  hearing. 

The  parties  to  the  hearing  shall  be  the 
United  States  of  America  and  the 
respondent. 


$76.14    ScfMration  Of  functions. 

An  employee  or  an  agent  of  the 
Department  who  is  or  was  engaged  in 
investigative  or  prosecutive  functions 
for  or  on  behalf  of  the  United  States  in  a 
case  may  not  participate  in  the  decision 
of  that  case. 

S  76.15    Ex  pert*  communication*. 

(a)  Generally.  The  Judge  shall  not 
consult  with  any  party,  attorney  or 
person  (except  persons  in  the  office  of 
the  Judge)  on  any  legal  or  factual  issue 
unless  upon  notice  and  opportunity  for 
all  parties  to  participate.  No  party  or 
attorney  representing  a  party  shall 
communicate  in  any  instance  with  the 
Judge  on  any  matter  at  issue  in  a  case, 
unless  notice  and  opportunity  has  been 
afforded  for  the  other  party  to 
participate.  This  provision  does  not 
prohibit  a  party  or  attorney  from 
inquiring  about  the  status  of  a  case  or 
asking  questions  concerning 
administrative  functions  or  procedures, 
(b)  Sanctions.  A  party  or  participant 
who  makes  a  prohibited  ex  parte 
communication,  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanctions.  An  attorney  who 
makes  a  prohibited  ex  parte 
communication,  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to 
sanctions,  including,  but  not  limited  to. 
exclusion  from  the  proceedings. 

$76.16    Disqualification  Of  a  Judga. 

(a)  When  a  Judge  deems  himself  or 
herself  disqualified  to  preside  in  a 
particular  proceeding,  such  Judge  shall 
withdraw  therefrom  by  notice  on  the 
record  directed  to  the  Chief 
Administrative  Hearing  Officer  for  the 
district  in  which  the  case  is  brought  or, 
if  there  is  no  Chief  Administrative 
Hearing  Officer,  to  the  Attorney 
General. 

(b)  Whenever  any  party  shall  deem 
the  Judge  for  any  reason  to  be 
disqualified  to  preside,  or  to  continue  to 
preside,  in  a  particular  proceeding,  that 
party  shall  file  with  the  Judge  a  moUon 
to  recuse.  The  motion  shall  be  supported 
by  an  affidavit  setting  forth  the  alleged 
grounds  for  disqualification.  The  Judge 
shall  rule  upon  the  motion. 

(c)  In  the  event  of  disqualification  or 
recusal  of  a  Judge  as  provided  in 
paragraph  (a)  or  (b)  of  this  section,  the 
Chief  Administrative  Hearing  Officer  or 
the  Attorney  General  shall  refer  the 
matter  to  another  Judge  for  further 
proceedings. 

(d)  If  the  Judge  denies  a  motion  to 
disqualify,  the  Attorney  General  may 
determine  the  matter  onlv  as  part  of  the 
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Attorney  General's  review  of  the  initial 
decision  on  appeal  if  any. 

(76.17    Riglit*  Of  partlas. 

Except  as  otherwise  limited  by  this 
Part  all  parties  may: 

(a)  Be  represented,  advised  and 
accompanied  by  an  attorney  at  law  who 
is  a  member  in  good  standing  of  the  bar 
of  the  District  of  Columbia  or  of  any 
state,  territory  or  conamonwealth  of  the 
United  States; 

(b)  Participate  in  any  conference  held 
by  the  Judge; 

(c)  Conduct  discovery  in  accordance 
with  28  CFR  76.18  and  76.21; 

(d)  Agree  to  stipulations  of  fact  or 
law,  which  shall  be  made  part  of  the 
record; 

(e)  Present  evidence  relevant  to  the 
issues  at  the  hearing: 

(f)  Present  and  cross-examine 
witnesses; 

(g)  Present  oral  argument  at  the 
adjudicatory  proceeding  as  permitted  by 
the  Judge;  and 

(h)  Submit  a  written  brief  and  a 
proposed  final  order  after  the  hearing. 

$76.18    Authority  Of  ttfs  Judge. 

(a)  The  Judge  shall  conduct  a  fair  and 
impartial  hearing,  avoid  delay,  maintain 
order,  and  assure  that  a  record  of  the 
proceeding  is  made. 

(b)  The  Judge  has  the  authority  to: 

(1)  Set  and  change  the  date,  time  and 
place  of  the  hearing  upon  reasonable 
notice  to  the  parties: 

(2)  Continue  or  recess  the  hearing  in 
whole  or  in  part  for  a  reasonable  period 
of  time; 

(3)  Hold  conferences  to  identify  or 
simplify  the  issues,  or  to  consider  other 
matters  that  may  aid  in  the  expeditious 
disposition  of  the  proceeding: 

(4)  Administer  oaths  and  affirmations: 

(5)  Issue  subpoenas  in  accordance 
with  21  U.S.C.  875  and  878  requiring  the 
attendance  of  witnesses  and  the 
production  of  documents  at  dispositions 
or  at  hearings: 

(6)  Rule  on  motions  and  other 
procedural  matters; 

(7)  Regulate  the  scope  and  timing  of 
discovery; 

(8)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  representatives  and 
parties; 

(9)  Examine  witnesses: 

(10)  Receive,  rule  on,  exclude,  or  limit 
evidence; 

(11)  Upon  motion  of  a  party,  take 
official  notice  of  facts: 

(12)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
issue  of  material  fact; 

(13)  Conduct  any  conference, 
argument,  or  hearing  on  motions  in 
person  or  by  telephone:  and 


(14)  Exercise  such  other  authority  as 
necessary  to  carry  out  the 
responsibilities  of  the  Judge  under  this 
Part. 

(c)  The  Judge  does  not  have  the 
authority  to  rule  upon  the  validity  of 
federal  statutes  or  regulations. 

$76.19    Prahaarlng  confarancas. 

(a)  Purpose  and  scope.  Upon  motion 
of  a  party  or  in  the  Judge's  discretion, 
the  Judge  may  direct  the  parties  or  their 
counsel  to  participate  in  a  prehearing 
conference  at  any  reasonable  time  prior 
to  a  hearing,  or  during  the  course  of  a 
hearing,  when  the  Judge  finds  that  the 
proceeding  would  be  expedited  by  such 
a  conference.  Prehearing  conferences 
normally  shall  be  conducted  by 
telephone  unless,  in  the  opinion  of  the 
Judge,  such  method  would  be 
impractical,  or  when  such  conferences 
can  be  conducted  in  a  more  expeditious 
or  effective  manner  by  correspondence 
or  personal  appearance.  Reasonable 
notice  of  the  time,  place,  and  manner  of 
the  prehearing  conference  shall  be 
given.  At  the  conference,  the  following 
matters  may  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings; 

(3)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and  admissibility 
of  documents,  which  will  avoid 
unnecessary  proof; 

(4)  The  limitations  on  the  number  of 
expert  or  other  witnesses; 

(5)  Negotiation,  compromise,  or 
settlement  of  issues: 

(6)  The  exchange  of  copies  of 
proposed  exhibits; 

(7)  The  identification  of  documents  or 
matters  of  which  official  notice  may  be 
required; 

(8)  A  schedule  to  be  followed  by  the 
parties  for  completion  of  the  actions 
decided  at  the  conference;  and 

(9)  Such  other  matters,  including  the 
disposition  of  pending  motions  and 
resolution  of  issues  regarding  the 
admissibility  of  evidence,  as  may 
expedite  and  aid  In  the  disposition  of 
the  proceeding. 

(b)  Reporting.  A  verbatim  record  of 
the  conference  shall  not  be  kept  unless 
directed  by  the  Judge. 

(c)  Order.  Actions  taken  as  a  result  of 
a  prehearing  conference  shall  be 
reduced  to  a  written  order  unless  the 
Judge  concludes  that  a  stenographic 
report  shall  suffice  or,  if  the  conference 
takes  place  wathin  seven  (7)  days  of  the 
beginning  of  a  hearing,  and  the  Judge 
elects  to  make  a  statement  on  the  record 
at  the  hearing  summarizing  the  actions 
taken. 


S  76.20    Consanl  Ordar  or  satHamanl  prior 
tohaartng. 

(a)  Generally.  At  any  time  after  the 
commencement  of  a  proceeding,  the 
parties  jointly  may  move  to  defer  the 
hearing  for  a  reasonable  time  to  permit 
negotiation  of  a  settlement  or  an 
agreement  containing  findings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  proceeding  The  allowance  of 
such  deferment  and  the  duration  thereof 
shall  be  at  the  discretion  of  the  Judge, 
after  consideration  of  such  factors  as  the 
nature  of  the  proceeding,  the 
requirements  of  the  public  interest  the 
representations  of  the  parties,  and  the 
probability  of  reaching  an  agreement 
which  will  result  in  a  just  disposition  of 
the  issue  involved.  The  Judge  may 
require  the  parties  to  submit  progress 
reports  on  a  regular  basis  as  to  the 
status  of  negotiations. 

(b)  Consent  orders.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceedmg  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  complaint  or  notice  of 
administrative  determination  (or 
amended  notice,  if  one  is  filed),  as 
appropriate,  and  the  agreement 

(3)  A  waiver  of  any  further  procedural 
steps  before  the  Judge;  and 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  order 
entered  into  in  accordance  with  the 
agreement. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  the  parties  or  their  counsel 
may: 

(1)  Submit  the  proposed  agreement 
containing  consent  findings  and  an 
order  for  consideration  by  the  Judge:  or 

(2)  Notify  the  Judge  that  the  parties 
have  reached  a  full  settlement  and  have 
agreed  to  dismissal  of  the  action:  or 

(3)  Inform  the  Judge  that  agreement 
cannot  be  reached. 

(d)  Disposition.  In  the  event  that  an 
agreement  containing  consent  findings 
and  an  order  is  submitted,  the  Judge, 
within  thirty  (30)  days  or  as  soon  as 
practicable  thereafter  may.  if  satisfied 
with  its  timeliness,  form,  and  substance, 
accept  such  agreement  by  issuing  a 
decision  based  upon  the  agreed  findings 
The  Judge  has  the  discretionary 
authority  to  conduct  a  hearing  to 
determine  the  fairness  of  the  agreement 
consent  findings,  and  proposed  order. 
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I7C21    neeovvry. 

(a]  Scope.  Discovery  under  this  Port 
covers  any  matter  not  otherwise 
prhrtleged  or  protected  by  law,  which  is 
directly  relevant  t«  (he  iwnee  invrhred 
in  the  cMe.  hichiding  the  axietence, 
d«Kript)oa  nature,  coetody.  condition, 
and  locatioa  of  docainents  or  other 
tangibie  thtaiys,  and  the  Meiitity  and 
kKalka  of  ptncna  having  knowledge  of 
relevant  facta.  To  Ae  extent  not 
Inconaiatent  with  thia  part,  the  Federal 
Ruiea  of  Civii  Procadare  may  be  used  as 
a  general  guide  for  discovery  practicea 
in  proceediafB  before  the  )udge 
However,  unleea  otherwise  stated  in  this 
part,  the  Federal  Rube  shall  be  deesoed 
to  be  instructive  rather  than  cantrolling, 

(bl  Methods.  Diacovery  may  be 
obtained  by  one  or  nore  of  the  methods 
provided  under  the  Federal  Rules  of 
Civil  Procedure,  including:  written 
interrogatories,  depositions,  requests  for 
production  of  documents  or  things  for 
inspection  or  copying,  and  requests  for 
admission  addressed  to  parties. 

(c)  Procedures  gcreming  discovery— 
(1)  Discovery  from  o  party.  A  party 
saiBldBg  diacovery  from  another  party 
shall  initiate  the  process  by  senrmg  a 
request  for  discovery  on  the  other  party. 
The  request  for  discovery  shalL 

(i)  State  the  time  limit  for  responding, 
as  prescribed  in  28  CFR  7fl.21(cJ(4); 

(ii)  In  the  case  of  a  request  for  a 
deposition  of  a  party  or  an  employee  of 
a  party  shall 

(A)  specify  the  time  and  place  of  the 
takiM  of  the  depositioa  and 

(B)  be  served  on  the  person  to  be 
deposed. 

(2]  Diacovery  from  a  nottporty. 
Whenever  poesibte.  a  party  sedong  a 
deposition  and/or  production  of 
documents  froai  a  nonparty  shall 
attempt  to  obtain  the  Donparty's 
voluntary  cooperation.  A  party  seeking 
such  discovery  from  a  nonparty  may 
initiate  such  discovery  by  serving  a 
reqnest  for  discovery  on  the  nonparty 
directly  and  by  serving  the  other  party. 
Upon  failure  to  obtain  voluntary 
cooperation,  discovery  from  a  nonperty 
nay  be  nought  by  a  written  aiotkni 
directed  to  the  fodigp  in  aocsrdance  with 
paragraph  (cH3)  of  this  aectieo. 

(3)  Discovery  motions,  (i)  A  party 
shall  answer  a  discovery  lequest  within 
the  time  provided  by  28  CFR  78.21(cK4). 
either  by  ftimiahiog  to  the  requesting 
party  the  information  or  testimooy 
requested,  agreeing  to  make  deponents 
available  to  testify  within  a  reasonable 
time,  or  by  stating  an  objection  to  the 
particular  request  and  the  reasons  for 
objection.  Upon  the  failure  of  a  party  to 
respond  in  full  to  a  discovery  request, 
the  requesting  party  may  file  with  the 
fudge  a  motion  to  compel.  A  copy  of  the 


mobon  shall  be  served  on  the  other 
party.  The  motion  shall  be  accompanied 
by; 

(A)  A  copy  of  the  original  request  and 
a  statement  showing  the  relevance  and 
materiaHty  of  the  information  sought; 
and 

(B)  A  copy  of  the  objections  to 
discovery  or.  where  appropriate,  a 
statement  with  accompanying  affidavit 
that  no  response  has  been  received. 

(ii)  If  a  nonparty  will  not  vohmtarily 
respond  to  a  discovery  request  in  full, 
the  requesting  party  may  file  with  the 
Judge  a  written  motion  seeking  a 
subpoena.  A  copy  of  the  motion  shall  be 
served  on  the  other  party  in  accordance 
with  2«  CFR  78.23.  The  motion  shall  be 
accompanied  by: 

(A)  A  copy  of  the  original  reqnest  and 
a  statement  showing  the  relevance, 
materiality  and  reasonable  scope  of  the 
information  sought 

fB)  A  copy  of  the  objections  to 
dtscovery  or,  where  appropriate,  a 
statement  with  accompanying  affidavit 
that  no  response  has  been  received;  and 

(C)  In  the  case  of  a  deposition,  the 
date,  time,  and  place  of  the  proposed 
deposition. 

(iii)  The  other  party  may  respond  to  a 
motion  to  compel  discovery  or  for 
issuance  of  a  subpoena  requiring  a 
deposition  or  production  of  doaaaents 
under  this  aection  by  filing  an  oppositian 
and/ or  a  aiction  for  a  protective  order  in 
accordance  with  28  CFR  78.24  within  the 
time  limits  set  forth  in  paragraph 
(c)(4)(>t)  of  thhi  sectioa 

(4)  Time  limits,  (i)  Diacovery  may  be 
initiated  after  the  filing  of  a  complaint 
and  shall  be  completed  within  the  time 
designated  by  the  judge,  but  no  later 
than  seventy-five  (75)  days  after  the 
filing  of  the  answer,  unless  a  different 
time  limit  is  sat  by  the  (odge  after  due 
consideration  of  the  particular  situation. 
including  the  dates  set  for  hearing. 

[ii]  A  party  or  nonparty  slmll  file  and 
serve  a  response  to  a  discovery  request 
promptly,  but  not  later  than  twenty  (20) 
days  after  the  date  of  service  of  the 
request  or  order  of  the  Judge. 

(iii)  A  motion  seeking  a  subpoena  for 
the  deposition  testimony  of  a  nonparty 
or  for  the  production  of  documents  by  a 
nonparty,  or  a  motion  for  an  order 
compelling  discovery  from  a  party,  shall 
be  filed  with  the  Judge  and  served  upon 
the  other  party  within  ten  (10)  days  of 
the  date  of  service  of  objections,  or 
within  fen  (10)  days  of  the  expiration  of 
the  time  limit  for  response  when  no 
response  is  received,  unless  otherwise 
ordered  by  the  Judge. 

(iv)  An  opposition  to  a  motion  to 
compel,  an  opposition  to  a  motion  for  an 
order  to  depose  a  nonparty  or  for  the 
production  of  documents  Ijy  a  nonparty. 


or  a  motioB  for  a  protective  order  must 
be  filed  with  the  Judge  and  served  va^on 
the  other  party  within  ten  (10)  days  of 
the  date  of  service  of  the  motion  to 
which  sod)  moidoa  relates. 

(5)  Orders  for  discovery,  (i)  Any  order 
issued  cooqieUing  discovery  afaafl 
indnde,  as  apfiropriatc: 

(A)  Provision  for  notice  to  the  persoo 
to  be  deposed  as  to  the  tine  and  ptace 
dl  such  deposition; 

(B)  Such  conditions  or  limftstioiw 
concerning  the  conduct  or  scope  of  the 
discovery  or  the  subject  matl(H"of  the 
discovery  as  may  be  necessary  to 
prevent  undue  delay  or  to  protect  a 
party  or  other  individual  or  entity  from 
undue  expense,  embarrassment  or 
oppression: 

(C)  Limitations  upon  the  Hme  for 
conducting  depositions,  answering 
written  interrogatories,  or  producing 
documentary  evidence;  and 

(D)  Other  restrictions  upon  the 
discovery  process  as  determined  by  the 
Judge. 

(ii)  The  order  will  be  served  on  the 
parties  by  the  Judge,  together  with  a 
subpoena,  if  approved  in  the  case  of 
discovery  son^t  from  nonpartiea, 
directed  to  the  individnal  or  entity  from 
which  discovery  is  sought  spedfying 
the  manner  and  time  hmit  for 
compliance.  It  shaU  be  the  responsibility 
of  die  party  seeking  diacovery  froan  a 
nonparty  to  serve  or  arrange  fa*  service 
of  an  approved  discovery  request  and 
subpoena  on  die  nonparty  from  whom 
discovery  is  sought  and  on  the  other 
party. 

(iii)  Failure  to  comply  with  an  order 
compelling  discovery  may  sobiect  the 
noncompl3nng  party  to  sanctions  arrder 
28  CFR  76.28. 

(8)  Costs.  Each  party  shaD  bear  its 
own  costs  of  discovery  unless  otherwise 
agreed  by  the  parties  or  ordered  by  the 
Judge.  The  party  seeking  the  deposition 
shall  provide  for  a  verbatim  transcript  of 
the  description,  which  shall  be  available 
to  all  parties  for  inspection  and  copying. 


\1%31    CadMngaof 

statsmenta  and  sxhlMta. 

(a)  At  least  twenty-one  (21)  days 
before  the  hearing  or  at  such  other  time 
as  may  be  ordered  by  the  Judge,  the 
parties  shall  exchange  witness  )ia.tA, 
copies  of  prior  statements  of  proposed 
witnesses,  and  copies  of  proposed 
hearing  exhibits,  including  copies  of  any 
written  statements  that  the  respondent 
intends  to  offer  in  lieu  of  live  testimony 
in  accordance  with  28  CFR  76.2fl.  At  the 
time  these  documents  are  exchanged, 
any  party  that  intends  to  rely  on  the 
transcript  of  deposition  testimony  in  tieu 
of  live  testimony  at  the  hearing,  if 
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permitted  by  the  Judge,  shall  provide 
each  party  with  a  copy  of  the  specific 
pages  of  the  transcript  it  intends  to 
introduce  into  evidence. 

(b)  If  a  party  objects  to  admission,  the 
Judge  may  not  admit  into  evidence  the 
testimony  of  any  witness  whose  name 
does  not  appear  on  the  witness  list  or 
any  exhibit  not  provided  to  the  opposing 
party  as  provided  above  unless  the 
judge  finds  good  cause  for  the  failure 
and  that  there  is  no  prejudice  to  the 
objecting  party. 

(c)  Unless  a  party  objects  within  the 
times  set  by  the  Judge,  documents 
exchanged  in  accordance  with 
paragraph  (a)  of  this  section  shall  be 
deemed  to  be  authentic  for  the  purpose 
of  admissibility  at  the  hearing. 

§  76.23    Sul>poenas. 

(a)  Requests  for  the  issuance  of 
subpoenas  requiring  the  attendance  and 
testimony  of  witnesses  or  the  production 
of  documents  or  other  evidence  under  21 
U.S.C.  875  and  876  shall  be  filed  with  the 
Judge.  Subpoenas  are  not  ordinarily 
required  to  obtain  the  attendance  of 
federal  employees  as  witnesses,  but 
such  testimony  shall  be  sought  first  by 
fihng  a  request  with  the  United  States 
Attorney. 

(b)  Requests  for  subpoenas  shall  be 
filed  with  the  Judge  in  writing  and  shall 
specify  with  particularity  the  books, 
papers,  or  testimony  desired,  supported 
by  a  showing  of  general  relevance  and 
reasonable  scope,  and  a  statement  of 
the  facts  expected  to  be  proven  thereby. 
Such  request  shall  specify  any 
documents  to  be  produced  and  shall 
designate  the  witnesses  and  describe 
the  address  and  location  thereof  with 
sufficient  particularity  to  permit  such 
witnesses  or  documents  to  be  found. 

(c)  A  party  seeking  a  subpoena  for  the 
attendance  of  a  witness  at  a  hearing 
shall  file  a  written  request  therefor  not 
less  than  fifteen  (15)  days  before  the 
date  fixed  for  the  hearing  unless 
otherwise  allowed  by  the  Judge  upon  a 
showing  of  good  cause. 

(d)  The  subpoena  shall  specify  the 
time  and  place  at  which  the  witness  is  to 
appear  and  any  documents  the  witness 
is  to  produce. 

(e)  Unless  otherwise  ordered  by  the 
Judge,  the  party  seeking  the  subpoena  is 
responsible  for  service  of  the  subpoena. 
A  subpoena  may  be  served  by  any 
person  at  least  eighteen  (18)  years  of  age 
who  is  not  a  party,  including  a  private 
process  server  or  other  person 
authorized  to  serve  process  in  actions 
brought  in  state  courts  of  general 
jurisdiction  or  in  Federal  courts.  Service 
shall  be  by  personal  delivery.  Proof  of 
service  shall  be  made  by  affidavit  of  the 


person  serving  a  subpoena  entered  on  a 
true  copy  of  the  subpmena. 

(f)  A  party  or  the  individual  to  whom 
the  subpoena  is  directed  may  file  with 
the  Judge  a  motion  to  quash  the 
subpoena  within  ten  (10)  days  after 
service  of  the  subpoena,  or  on  or  before 
the  time  specified  in  the  subpoena  for 
compliance  if  it  is  less  than  ten  (10)  days 
after  service. 

(g)  Upon  failure  of  any  person  to 
comply  with  a  subpoena  issued  by  the 
Judge,  the  Attorney  General,  in  the  name 
of  the  Judge,  but  on  relation  of  the  party, 
shall  institute  proceedings  in  the 
appropriate  district  court  for  the 
enforcement  of  the  subpoena,  unless  the 
enforcement  of  the  subpoena  would  be 
inconsistent  with  law.  Neither  the 
Attorney  General  nor  the  Judge  shall  be 
deemed  thereby  to  have  assumed 
responsibility  for  prosecution  of  the 
same  before  the  court. 

§  76.24    Protective  Order. 

(a)  A  party  or  a  prospective  witness  or 
deponent  may  seek  to  limit  the 
availability  or  disclosure  of  evidence  by 
filing  a  motion  for  a  protective  order 
with  respect  to  discovery  sought  by  an 
opposing  party  or  with  respect  to  the 
hearing. 

(b)  In  issuing  a  protective  order,  the 
Judge  may  make  any  order  which  justice 
requires  to  protect  a  party  or  person 
from  annoyance,  embarrassment, 
oppression,  or  undue  burden  or  expense, 
or  to  protect  privileged  information 
including  one  or  more  of  the  following 
orders: 

(1)  That  the  discovery  not  be  had: 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place: 

(3)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(4)  That  certain  matters  not  be  the 
subject  of  inquiry,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  Judge: 

(6)  That  the  contents  of  discovery  or 
evidence  be  sealed: 

(7)  That  a  sealed  deposition  be 
opened  only  by  order  of  the  Judge: 

(8)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  Judge. 

(76.25    Fees. 

Unless  otherwise  ordered  by  the 
Judge,  the  party  requesting  a  subpoena 
shall  pay  the  cost  of  the  fees  and 
mileage  of  any  witness  subpoenaed. 
Such  costs  shall  be  in  the  amounts  that 


would  be  payable  to  a  witness  in  a 
proceeding  in  United  States  district 
court.  A  check  for  witness  fees  and 
mileage  shall  accompany  the  subpoena 
when  served,  except  that  when  a 
subpoena  is  issued  on  behalf  of  the 
complainant,  a  check  for  witness  fees 
and  mileage  need  not  accompany  the 
subpoena. 

§76.26    Sanctions. 

(a)  As  necessary  to  meet  the  ends  of 
justice,  the  judge  may  impose  sanctions 
upon  any  party  or  a  party's  counsel, 
including,  but  not  limited  to  sanctions 
based  upon  the  following  reasons: 

(1)  Failure  to  comply  with  an  order, 
rule,  or  procedure  governing  the 
proceeding. 

(2)  Failure  to  prosecute  an  action;  or 

(3)  Engaging  in  other  misconduct  that 
interferes  with  the  speedy,  orderly,  or 
fair  conduct  of  the  proceeding. 

(b)  Any  such  sanction,  including  but 
not  limited  to  those  listed  in  paragraphs 
(c).  (d).  and  (e)  of  this  section,  shall 
reasonably  relate  to  the  severity  and 
nature  of  the  failure  or  misconduct, 

(c)  When  a  party  fails  to  comply  with 
an  order,  including  an  order  for  taking  a 
deposition,  the  production  of  evidence 
within  the  party's  control,  or  a  request 
for  admission  the  judge  may,  as 
appropriate  under  law: 

(1)  Draw  an  inference  in  favor  of  the 
requesting  party  with  regard  to  the 
information  sought: 

(2)  In  the  case  of  requests  for 
admission  as  to  unprivileged  matters, 
deem  admitted  each  matter  of  which  an 
admission  is  requested; 

(3)  Prohibit  the  party  failing  to  comply 
with  such  order  from  introducing 
evidence  concerning,  or  otherwise 
relying  upon,  testimony  relating  to  the 
information  sought; 

(4)  Strike  any  appropriate  part  of  the 
pleadings  or  other  submissions  of  the 
party  failing  to  comply  with  such  order, 
and 

(5)  Permit  the  requesting  party  to 
introduce  secondary  evidence 
concerning  the  information  sought. 

(d)  If  a  partj'  fails  to  prosecute  an 
action  under  this  Part  commenced  by 
service  of  a  notice  of  hearing,  the  Judge 
may  dismiss  the  action. 

(e)  If  a  respondent  who  has  requested 
a  hearing  pursuant  to  28  CFR  76.4.  and 
who  has  been  served  with  a  Notice  of  a 
Hearing  under  28  CFR  76.6,  fails  to 
appear  at  the  hearing,  absent  good 
cause  shown  by  the  respondent,  the 
Judge  may  issue  an  initial  decision 
imposing  a  penalty. 

(f)  The  Judge  may  refuse  to  consider 
any  motion,  request,  response,  brief  or 


ine 
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other  docamenl  which  is  nol  Hied  in  a 
timety  fasiiion. 

|7«^    -nwlMW«n9andburd«nof prooi. 

(a)  The  iodge  aliftU  candnct  ■  hearing 
on  the  record  in  order  to  delennine 
whether  the  lecpondeat  ia  babie  for  a 
civil  penalty  uoder  28  CFR  7«^  and.  if 
so,  the  appropriate  amount  of  any  mcb 
civil  penalty,  considering  the  income 
and  net  assets  of  the  respondent. 

(b)  The  United  States  Attorney  shall 
prove  respondent's  babihty  and 
appropriateness  of  the  amooDt  ol  the 
penalty  by  a  preponderance  of  the 
evidence. 

(c)  The  respondent  shall  prove  sny 
afTirmalive  defenses  by  a 
preponderance  of  the  evidence. 

(d)  The  hearing  shall  be  open  to  the 
public  unless  otherwise  closed  by  the 
judge  for  good  cause  shown. 


S76JS    LacaMeneflMaringL 

The  hearing  shall  be  held  fn  the 
fudicial  district  of  the  United  States 
Attorney's  Office  having  iorisdiction 
over  the  matter. 


»7129 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  testimony  at  the 

hearing  shall  be  given  orally  by 
witnesses  under  oath  or  affirmation. 

(b)  At  the  discretion  of  the  )iidge  and 
to  the  extent  otherwise  permitted  by 
law,  testimony  may  be  admitted  in  the 
form  of  a  written  statement  or 
depositioo.  Any  such  written  statenient 
must  be  provided  to  all  other  parties, 
along  with  the  last  knoviirn  address  of 
such  witness,  in  a  manner  which  allows 
sufficient  time  for  other  parties  to 
subpoena,  if  necessary,  such  witness  for 
cross-examination  at  the  hearing.  Prior 
written  statements  of  witnesses 
proposed  to  testify  at  the  hearing  and 
deposition  transcripts  shall  be 
exchanged  as  provided  in  28  CFR  76.22. 

(c)  The  Judge  shall  exercise 
reasonable  control  over  the  mode  and 
order  of  interrogating  witnesses  and 
presenting  evidence  so  as  to: 

(1)  Make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  troth; 

(2)  Avoid  needless  consumption  of 
time:  and 

(3)  Protect  witnesses  from  harassment 
or  undue  embarrassment. 

(d)  The  fudge  shall  permit  the  parties 
to  conduct  soch  cross-examination  as 
may  be  required  for  a  full  and  true 
disclosure  of  the  facts. 

(e)  At  the  discretion  of  the  Jndge,  a 
witness  may  be  cross-examined  on 
matters  relevant  to  the  proceeding 
without  regard  to  the  scope  of  his  or  her 
direct  examination. 


(f)  Upon  motion  of  any  party,  the 
Judge  shall  order  witnesses  exchided  so 
that  they  cannot  hear  the  testimony  of 
otfjer  witnesses.  This  part  docs  not 
authorize  exchrsion  of  the  following: 

(1)  The  ^eBponden^ 

(2)  An  individnal  whose  presence  fa 
shown  by  a  party  to  be  essential  to  the 
presentation  of  its  case. 

(76.30    EvtdSfW*. 

(a)  The  Mge  shall  determine  the 
admissibility  of  evidence. 

(b)  Except  aa  provided  in  this  part  the 
Judge  shall  not  be  boond  by  the  Federal 
Rules  of  Evidence.  However,  the  Judge 
may  apply  the  Federal  Rules  of 
Evidence  where  appropriate.  e.g.,  to 
exclude  unreliable  evideiKe. 

(c)  The  Judge  shall  exchide  irrelevant 
and  immaterial  evidence. 

(d)  Ahhou^  relevant  evidence  may 
be  excluded  if  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  nndue 
delay  or  needless  presentation  of 
cumulative  evidence. 

(c)  Relevant  evidence  may  be 
excluded  if  it  is  privileged  under  federal 
law. 

(f)  Evidence  concerning  offers  of 
compromise  or  settlement  shall  be 
inadmissible  to  the  extent  provided  in 
Rule  408  of  the  Federal  Rules  of 
Evidence. 

(g)  The  Judge  shall  permit  the  parties 
to  introduce  rebuttal  witnesses  and 
evidence. 

(h)  All  documents  and  other  evidence 
offered  or  taken  for  the  record  shall  be 
open  to  examination  by  all  parties, 
unless  otherwise  ordered  by  the  Judge 
pursuant  to  28  CFR  78.27. 

S  76  J1    Standarda  of  conduct 

(a)  All  persons  appearing  in 
proceedings  before  a  Iud«?e  are  expected 
to  act  with  integrity  and  m  an  ethical 
manner. 

(b)  The  Judge  may  exclude  parties, 
witnesses,  and  their  attorneys  for 
refusal  to  comply  with  directions, 
continued  use  of  dilatory  tactics,  refusal 
to  adhere  to  reasonable  standards  of 
orderly  and  ethical  conduct  failure  to 
act  in  good  faith,  or  violation  of  the 
prohibition  against  ex  parte 
communications.  The  Judge  shall  state 
in  the  record  the  cause  for  suspending  or 
barring  an  attorney  from  participation  in 
a  proceeding.  Any  attorney  so 
suspended  or  barred  may  appeal  to  the 
Chief  Administrative  Hearing  Officer  for 
the  District,  or  if  there  is  no  Chief 
Administrative  Hearing  Officer,  to  the 
Attorney  General  but  no  proceeding 
shall  be  delayed  or  snspended  pending 
disposition  of  the  appeal:  provided, 


however,  that  the  Judge  shall  suspend 
the  proceeding  for  a  reasonable  time  for 
the  purpose  of  enabling  the  party  to 
obtain  another  attorney. 


ProceedingB  shall  be  conducted  hi  an 
orderfy  manner.  The  consumption  of 
food  or  beverage,  smoking,  or 
rearranging  of  courtroom  fomitare, 
unless  specifically  authorized  by  the 
Judge,  is  prohibited. 


{76^33 

The  Judge  does  not  have  authority  to 
appoint  couTwel.  nor  can  it  refer  a  party 
to  an  attorney. 

9  76.34    RacdrdoflwarlnffS. 

(a)  General.  Unless  otherwise  aigreed 
by  the  parties,  a  verbatim  written  record 
of  all  hearings  shall  be  kept  All 
evidence  upon  which  the  judge  relies  for 
decision  shall  be  contained  in  the 
transcript  of  testimony,  either  directly  or 
by  appropriate  reference.  AU  exhibits 
introduced  as  evidence  shall  be  marked 
for  identification  and  incorporated  into 
the  record.  Upon  completion  of  the 
transcript  the  transcript  shall  be  filed 
by  the  official  court  reporter  with  the 
Judge,  who  will  notify  the  parties. 
Transcripts  may  be  obtained  by  the 
parties  and  the  public  from  the  official 
court  reporter  of  record.  Unless 
otherwise  ordered  by  the  Judge,  any  fees 
in  connection  therewith  shall  be  the 
responsibility  of  the  parties. 

(b)  Corrections.  Corrections  to  the 
official  transcript  will  be  permitted  upon 
motion.  Motions  for  corrections  must  be 
submitted  within  ten  (lOj  days  of  the 
service  by  the  Judge  of  the  notice  of  the 
filing  of  the  transcript,  or  such  other 
time  as  may  be  permitted  by  the  Judge. 
Corrections  of  the  official  transcript  will 
be  permitted  only  when  errors  of 
substance  are  involved  and  only  upon 
approval  of  the  Judge. 

(cj  The  record  of  the  proceedings  shall 
consist  of  the  notices,  pleadings, 
motions,  rulings,  exhibits,  orders,  the 
findings,  decisions  or  opinions  of  the 
Judge,  the  stipulations  and  briefs,  and 
the  transcript(8)  of  the  hearingtsj. 

S7«,3S    DactstoM  and  Order  afttwiwdga. 

(a)  Proposed  Decision  and  Order 
Within  twenty  [20]  days  of  the  filing  of 
the  transcript  of  the  testimony,  or  such 
additional  time  as  the  Judge  may  allow. 
a  party.  If  authorized  by  the  Judge,  may 
file  proposed  Findings  of  Fact, 
Conclusions  of  Law,  and  Order  together 
with  a  supporting  brief  expressing  the 
reasons  for  such  proposals.  Such 
proposals  and  briefs  shall  be  served  on 
all  parties,  and  shall  refer  to  all  portions 
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of  the  record  asd  t«  all  authanties  veQed 
upon  in  support  of  each  proposal. 

(b)  Decision.  Within  a  reasonable 
time,  but  not  later  than  forty-five  (45) 
days  after  the  filing  of  the  hearing 
transcript  and  the  time  alfewed  for  the 
filing  of  the  post-hearing  briefs, 
proposed  Findings  of  Fstct,  Conclusions 
of  Law,  and  Order,  if  any,  or  within 
thirty  (30)  days  after  receipt  of  an 
agreement  containing  Consent  Fmdings 
and  Order  disposing  of  the  dtsputed 
matter  in  whole,  the  Judge  shall  make  a 
decision.  The  decision  cJ  ^  Judge  shafl 
include  Findings  of  Fact  and 
Conclusions  of  Law  upon  each  material 
issue  of  fact  or  law  presented  on  the 
record.  The  decision  of  the  Judge  shall 
be  based  upon  die  whole  record.  It  shall 
be  st^iported  by  reliable  and  probative 
evideiKa.  The  standraxl  of  proof  shall  be 
a  preponderanoe  of  the  evidence.  Such 
decision  shaU  be  in  accordance  with  die 
regidations  and  the  statutes  cuoHeTring 
jurisdictian.  If  the  Judge  fails  to  meet  the 
deadline  contained  in  this  paragraph,  he 
or  she  shall  notify  the  parties  and  the 
Attorney  General  of  the  reason  for  the 
delay  and  shaU  set  a  new  deadline. 

(c)  Order.  If  the  Judge  determines,  by 
a  preponderance  of  the  evidence,  that 
the  respondent  knowingly  possessed  a 
controlled  substance  that  is  listed  in 
secUoD  40i[bKl](A)  of  the  Controlled 
Substances  Act  (21  U.S.C  841(b}]  in 
violation  of  21  U.S.C  844,  in  an  amount 
that  as  specified  by  this  part  is  a 
personal  use  amount  the  order  shall 
require  the  respondent  to  pay  a  civil 
penalty  of  not  more  than  $10,000  for 
each  violation.  If  the  Judge  determines 
that  a  preponderance  of  the  evidence 
does  not  establish  that  the  respondent 
knowingly  possessed  a  controlled 
substance  as  described  above,  for  his  or 
her  personal  use,  thea  the  order  shall 
dismiss  the  complaint  A  copy  of  the 
decision  and  order  together  with  a 
record  of  the  proceedings  will  be 
forwarded  to  the  Attorney  General. 

§76.36    AdmMatraMva  and  )udleM  ravlaw. 

(a)  Upon  entry  of  an  order  by  a  Judge, 
any  party  may  file  with  the  Attorney 
General,  within  ten  (10)  days  of  the  date 
of  the  Judge's  decision  and  order,  a 
written  request  for  review  of  the 
decision  and  order  together  with 
supporting  argumenta.  Within  thirty  (30) 
days  from  the  date  of  the  filing  of  the 
request  for  review,  the  Attorney  General 
may  enter  an  order  which  adopts, 
affirms,  modifies  m  vacates  the  Judge's 
order. 

(b)  If  a  party  does  not  seek  review  of 
the  Judge's  decision,  or  if  the  Attorney 
General  enters  no  order  within  thirty 
(30)  days  from  the  date  of  the  filing  of 
the  request  for  review,  the  order  of  the 


Judge  becomes  d»  final  order  of  the 

Attorney  General.  If  the  Attorney 
General  modifies  or  vacates  the  order, 
the  order  of  the  Attorney  General 
becomes  the  final  order. 

(c)  An  individtial  sub)ect  to  an  order 
assessing  a  penalty  after  a  hearing  may, 
before  the  expiratiea  of  the  thirty  (30) 
day  period  beginniag  on  the  date  tka 
final  order  is  aatered.  either  by  tha  ]ud%e 
or  the  Attorney  General,  whichever  is 
applicaUe,  bring  a  civil  action  in  the 
appropriate  District  Court  of  the  United 
States  pursuant  to  the  provisions  of  21 
U.S.C.  844a(g]  and  obtain  de  novo 
judicial  review  of  the  final  order. 


S76.S7    CoOacttonorchf*! 

(a)  Collection  of  any  penalty  shaH  be 
the  responsibility  of  the  United  States 
Attorney  having  jurisdiction  over  the 
matter. 

(b)  The  United  States  Attorney  having 
jurisdiction  over  the  matter  may 
commence  a  civil  action  in  any 
appropriate  district  court  of  the  United 
States  for  ft>e  purpose  of  recovering  the 
amount  assessed  and  an  amomt 
representing  interest  at  a  rate  computed 
in  accordance  with  28  U.S.C  1961. 

$76.38    Dapostt  In  tha  United  Stataa 
Traasury. 

All  amounts  collected  pursuant  to  this 
Part  shall  be  deposited  as  miscellaneous 
receipts  in  the  United  States  Treasury. 


§  76.39    ComproMtsa  or  alBemawt  after 
Dactaian  and  Ordar  of  a  Jodfa. 

(a)  The  United  States  Attorney  having 
jurisdiction  over  the  case  may,  at  any 
time  before  the  Attorney  General  issues 
an  order,  compromise,  modify,  or  remit, 
widi  or  without  conditions,  any  civil 
penalty  imposed  under  this  sectioa 

(b)  Any  compromise  or  settlement 
must  be  in  writing, 

S  76.40    Records  to  ba  puMic 

All  documents  contained  in  the 
records  of  formal  proceedings  for 
imposing  a  penalty  under  this  Part  may 
be  inspected  and  copied,  unless  ordered 
sealed  by  the  Judge. 

§  76.41    ExpuftQament  of  lacofds. 

(a)  The  Attorney  General  shall 
expunge  all  official  Department  records 
created  pursuant  to  this  Part  upon 
application  of  a  respondent  at  any  time 
after  the  expiration  of  three  (3)  years 
from  the  date  of  the  final  order  of 
assessment  if: 

(1)  The  respondent  has  not  previously 
been  assessed  a  civil  penalty  under  this 
section; 

(2)  The  respondent  has  paid  the 
penalty; 


(3)  The  reapondent  has  caaxfiaed  with 
any  coaditiona  iafiposed  by  die  Attoraey 
Gencrak 

(4)  The  respondent  has  aoi  been 
convicted  of  a  federal  or  state  offense 
relating  to  a  controtlec  substance  as 
defined  »ti  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C  802);  and 

(5)  The  respondent  agrees  to  sobmit  to 
a  drug  test,  and  such  t'-st  shows  the 
individual  to  be  drug  free. 

(b)  A  Bon-pubbc  record  of  a 
dispositioB  under  thts  Part  shall  be 
retained  by  the  Department  solely  for 
the  purpose  of  determiniag  ia  any 
subsequent  proceeding  whether  tiie 
person  qualifies  for  a  civil  penalty  or 
expungement  under  this  Part 

(c)  If  a  record  is  expunged  under  this 
Part,  the  iadividuai  for  whom  such  an 
expungement  was  made  shall  not  be 
held  guilty  of  perjury,  false  swearing,  or 
making  a  false  statement  by  reason  of 
his  failure  to  recite  or  acknowledge  a 
proceeding  under  this  Part  or  the  results 
thereof  in  response  to  an  inquirj'  made 
of  him  for  any  purpose. 

§  76.42    Uinftations. 

No  action  under  this  Part  shaD  be 
entertained  unless  commenced  within 
five  (^  years  from  the  date  on  which  the 
violation  occurred. 

Dated:  Decefnber  26.  1990. 
Dick  Thacabuit^ 
Attorney  Generai 
[FR  Doc.  91-396  Filed  1-10-OT:  8-45  MnJ 
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DEPARTMENT  OF  THE  WTERKW 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

Marytand  Regulatery  Program; 
Permitting;  Pertomtance  Standards; 
Bond  Forfefture 

AGENCV:  Office  of  Surface  Mining 

Redamatron  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule:  approval  of 

amendments.         

SUMMAirr.  OSM  is  aonouncing  the 
approval  of  proposed  amendments  of 
the  Maryland  regulatory  program 
(hereinafter  referred  to  as  the  Maryland 
program)  under  the  Surface  Mmmg 
Control  and  Eeclaination  Act  of  1977 
(SMCRA).  The  proposed  amendments 
modify  11  sections  in  the  Code  of 
Maryland  Administrative  Regulations 
(COMAR)  and  are  intended  to  make  tiie 
State's  regulations  corusjstent  with  the 
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revised  Federal  regulations  contained  in 
30  CFR  chapter  VU.  These  sections 
pertain  to  permit  applications,  surface 
effects  of  deep  mines.  Small  Operators 
Assistance  Program,  special 

Serfonnance  standards,  topsoil 
andling,  excess  spoil  disposal,  waste 
handling,  backfilling,  permit  suspension 
and  bond  forfeiture,  and  adjudicatory 
hearings. 

CFncnvf  OATE  January  11, 1991. 
FOM  PIJRTHER  INPOKMATION  CONTACT: 
Mr.  James  C.  Blankenship,  Jr..  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  603  Morris  Street, 
Charleston.  West  Virginia  25301, 
telephone:  (304)  347-7158. 
•UrM^MCNTAflY  INFORMATION: 

I.  Background  on  the  Maryland  Program. 

n.  Submission  of  Amendments. 

III.  Director's  Findings. 

rv.  Summary  and  Disposition  of 
Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Maryland  Program 

On  February  18. 1982.  the  Secretary  of 
Interior  approved  the  Maryland 
program.  Information  regarding  general 
background  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Maryland  program  can 
be  found  in  the  February  18, 1982, 
Federal  Register  (47  FR  7214).  Actions 
taken  subsequent  to  the  approval  of  the 
Maryland  program  are  identified  at  30 
CFR  920.12,  920.15  and  920.16. 

n.  Submission  of  Amendments 

On  July  8, 1986.  OSM  sent  to 
Maryland  a  hst  of  Maryland  program 
provisions  OSM  had  determined  to  be 
less  effective  than  the  Federal 
requirements  for  surface  mining  and 
reclamation  operations  (Administrative 
Record  No.  MD-351).  After  several 
meetings  between  Maryland  and  OSM, 
Maryland  submitted  on  June  20. 1988 
and  December  27. 1988,  proposed 
amendments  intending  to  satisfy  OSM's 
initial  concerns  (Administrative  Record 
Nos.  MD-377  and  MD-379). 

The  program  amendments  modify  the 
following  rules  of  COMAR:  08.13.09.01, 
08.13.09.02,  08.13.09.13.  08.13.09.17, 
08.13.09.28,  08.13.09.31,  08.13.09.32. 
08.13.09.33,  08.13.09.34,  08.13.09.42,  and 
0ai3.09.43. 

OSM  announced  receipt  of  the 
proposed  amendments  in  the  April  21, 
1989,  Federal  Register  (54  FR  16133], 
and,  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 


The  comment  period  closed  on  May  22, 
1989. 

III.  Director's  Fmdings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.17,  are  the  Director's  findings 
concerning  the  proposed  amendments 
submitted  on  June  20, 1988,  and 
December  27, 1988.  Any  revisions  not 
specifically  discussed  below  are  found 
to  be  no  less  stringent  than  SMCRA  and 
no  less  effective  than  the  Federal 
regulations.  Revisions  that  are  not 
discussed  below  contain  language 
similar  to  the  corresponding  Federal 
rules,  concern  nonsubstantive  working 
changes,  or  revise  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  reuniting  from 
this  amendment. 

1.  COMAR  08.13.09.01  General- 
Definitions 

(a)  Soil  horizons.  At  COMAR 
08.13.09.0lB(82)(b)(ii)  Maryland 
proposes  to  revise  the  definition  of  "soil 
horizons"  to  include  the  "E"  horizon — 
the  layer  commonly  near  the  surface 
below  the  "A"  horizon  and  above  the 
"B"  horizon.  Since  the  revised  State 
definition  is  identical  to  the 
corresponding  Federal  definition  in  30 
CFR  701.5,  the  Director  finds  it  is  no  less 
effective  than  the  Federal  rule. 

(b)  Topsoil  At  COMAR 
08.13.09.018(92)  Maryland  proposes  to 
revise  the  definition  of  "topsoil"  to 
include  the  "E"  horizon  with  the  "A" 
horizon.  Since  the  revised  State 
definition  is  substantively  identical  to 
the  corresponding  Federal  definition  in 
30  CFR  701.5.  the  Director  finds  it  is  no 
less  effective  than  the  Federal  rule. 

(c)  Excess  spoil.  At  COMAR 
08.13.09.018(29)  Maryland  proposes  to 
add  a  definition  for  "excess  spoil."  The 
Maryland  rules  previously  had  no 
counterpart  to  the  Federal  definition  of 
this  term.  The  State  definition  is 
substantively  identical  to  the 
corresponding  Federal  definition  in  30 
CFR  701.5.  Therefore,  the  Director  finds 
it  is  no  less  effective  than  the  Federal 
rule. 

(d)  Coal  mine  waste.  At  COMAR 
08.13.09.018(14)  Maryland  proposes  to 
add  a  definition  for  "coal  mine  waste." 
The  Maryland  rules  previously  had  no 
counterpart  to  the  Federal  definition  of 
this  term.  The  State  definition  is 
identical  to  the  Federal  definition  in  30 
CFR  701.5.  Therefore,  the  Director  finds 
it  is  no  less  effective  than  the  Federal 
rule. 


2.  COMAR  08.13.09.02  Permit 
Applications 

(a)  Subsidence  control  plan.  Maryland 
is  revising  paragraph  Q(2)  to  add  the 
condition  that  if  the  State  agrees  with 
any  conclusion  resulting  from  a  survey 
which  indicates  that  material  damage  or 
diminution  to  structures  or  renewable 
resource  lands  could  not  be  caused  in 
the  event  of  mine  subsidence,  further 
information  need  not  be  provided  in  the 
permit  application  under  COMAR 
section  .02.  Paragraph  Q(3)  is  revised  to 
require  a  subsidence  control  plan  if  the 
State  determines  that  the  above- 
mentioned  damage  or  diminution  could 
occur. 

These  changes  render  the  State  rule 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  784.20  with  respect  to 
subsidence  control  plans  and  regulatory 
authority  decisions.  Therefore,  the 
Director  finds  that  the  revised  State  rule 
is  no  less  effective  than  the  Federal  rule. 

(b)  Mining  method  descriptions. 
Maryland  is  revising  paragraph  R  of  this 
rule  to  require  that  the  subsidence 
control  plan  contain  detailed 
descriptions  of  the  mining  methods  to  be 
utilized  by  the  permit  applicant  which 
may  affect  subsidence,  including  the 
size,  sequence,  and  timing  for  the 
development  of  underground  workings. 
Revised  paragraph  R  will  also  require  a 
description  of  the  physical  conditions 
which  affect  the  extent  of  subsidence  or 
subsidence-related  damage. 
Additionally,  a  map  of  the  underground 
workings  must  be  provided.  The  map 
will  show  all  areas  where  planned 
subsidence  mining  methods  will  be  used 
and  those  areas  where  subsidence 
prevention  or  damage  mitigation  will  be 
used.  Language  has  been  added 
requiring  that  the  subsidence  plan 
include  any  other  information  specified 
by  the  State  as  necessary  to 
demonstrate  that  the  operation  will  be 
conducted  in  accordance  with  the 
appropriate  performance  standards. 

The  Director  finds  the  revised 
requirements  in  paragraph  R  identical  to 
and  therefore  no  less  effective  than  the 
Federal  requiremenU  at  30  CFR  784.20 
(a),  (b),  (c),  and  (h). 

3.  COMAR  08.13.09.03  Permit 
Applications;  Special  Categories  of 
Mining 

(a)  Experimental  practices  mining. 
Maryland  is  revising  paragraph  A(3)  of 
this  rule  to  expand  the  requirements  of  a 
permit  application  for  experimental 
practices  to  include  a  description  of 
performance  standards  for  which 
variances  are  requested,  the  duration  of 
the  practice,  and  any  special  monitoring 
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practices.  This  revision  renders  the 
State  rule  identicdi  to  the  corresponding 
Federal  rule  at  30  CFR  785.13(b)(1). 

Maryland  is  revising  section  A(3)(e)  to 
require  that  the  applicant  conduct 
monitoring  of  the  effect  of  the 
experimental  practice.  Sections  A(3)(e)  i 
and  ii  are  also  revised  to  require  rtiat  the 
monitoring  program  insure  the 
collection,  analysis,  and  reporting  of 
sufficient  and  -^liable  data  and  evaluate 
the  effectiveness  of  the  experimental 
practice.  The  revised  State  rale  is 

substantively  identical  to  the       

corresponding  Federal  rule  at  30  CFR 
78513(b)(4). 

Maryland  is  revising  paragraph  A(7) 
to  require  that  experimental  practices 
granting  variances  from  special 
performance  standards  applicable  to 
prime  farmlands  be  approved  only  after 
consultation  with  the  United  States 
Department  of  Agriculture  (USDA).  Soil 
Conservation  Service.  This  revision 
makes  COMAR  08.1 3.09.03 A(7)  identical 
to  the  Federal  rule  at  30  CFR  785.13(e). 

At  paragraph  A(8),  Maryland  is 
changing  its  requirements  to  conduct  an 
annual  review  of  each  experimental 
practice  at  a  frequency  set  forth  in  the 
approved  permit  but  no  less  frequently 
than  every  2Vi  years.  The  proposed 
changes  will  make  Maryland's 
experimental  review  requirements 
identical  to  the  Federal  requirements  at 
30  CFR  785.13(g). 

Marj'land  is  adding  paragraph  A(9)  to 
require  that  revising  or  modifications  to 
an  experimental  practice  be  processed 
in  accordance  with  COMAR  06.13.09.0B 
and  approved  by  the  State.  The 
provisions  of  COMAR  0ai3.09.08  are 
consistent  with  the  Federal  regulations 
for  permit  revisions  at  30  CFR  774.13. 
Further,  any  revision  which  proposes 
significant  alterations  is  subject  to  the 
notice,  hearing  and  public  pariicipation 
requiremenU  of  COMAR  08.13.09.04  and 
the  concurrence  of  OSM.  COMAR 
06.13.09.03A(9]  is  substantively  identical 
to  the  corresponding  Federal  regulation 
at  30  CFR  785.13(h). 

Since  the  proposed  Maryland 
regulations  at  COMAR  08.13.09.03A  are 
substantively  identical  to  the  Federal 
regulations  at  30  CFR  785.13,  the 
Director  finds  that  the  revised  State 
rules  are  no  less  eflective  than  their 
Federal  counterparts. 

(b)  Prime  farmlands.  Maryland  is 
revising  COMAR  Oai3.09.03D  to 
conform  to  the  Federal  regulation  at  30 
CFR  785.17  (b)  (1),  (2),  (3).  and  (c)(1). 
Specifically,  Maryland  is  adding  to  the 
approved  program  the  requirement  of 
the  permit  applicant:  (1)  To  conduct  a 
reconnaissance  inspection  of  the  permit 
area  to  identify  the  existence  of  prime 
farmland,  (2)  to  submit  a  statement  with 


supporting  rationale  if  the 
reconnaissance  inspection  or  detailed 
soil  survey  indicates  that  no  prime 
farmland  historically  used  for  cropland 
exists,  (3)  to  conduct  or  obtain  a 
detailed  soil  survey  of  the  land  where 
tlie  reconnaissance  inspection  indicates 
prime  farmland  historically  used  for 
cropland  may  exist,  and  (4)  to  submit  a 
plan  for  the  mining  and  restoration  of 
prime  farmland  if  it  exists.  The  plan 
shall  include  a  soil  survey  of  all  prime 
farmland  within  the  permit  area.  The 
proposed  methods  for  conducting  a  soil 
survey  are,  in  the  main,  similar  to  those 
specified  in  30  CFR  785.17(cKl). 

However,  by  letter  dated  July  a  1986, 
OSM  identified  COMAR  08.13.09.03D  as 
being  specifically  less  effective  than  the 
Federal  regulations  at  30  CFR 
785.17(c)(1)  in  that  it  did  not  refer  to  the 
updated  versions  of  the  USDA 
Handbooks  18  "Soil  Survey  Manual " 
(USDA  Soil  Conservation  Service.  1975) 
as  amended  on  December  18, 1979,  May 
7, 198a  September  11, 1980.  June  9, 198a 
June  29, 1981.  and  November  18, 1982. 
and  "Soil  Taxonomy"  (UMDA  Soil 
Conservation  Service.  1975)  as  amended 
on  March  22. 1982,  and  October  5, 1982. 
The  State  revisions  to  section  D{5) 
include  the  latest  version  of  the  "Soil 
Survey  Manual"  but  not  "Soil 
Taxonomy."  By  letter  dated  October  5, 
1990,  Maryland  stated  it  would  insert 
the  phrase  "as  amended  on  March  22. 
1982  and  October  5. 1982"  after  "soil 
taxonomy"  prior  to  promulgating 
regulation  amendments  (Administrative 
Record  No.  MD-472). 

The  State  regulations  were  also  found 
to  be  less  effective  than  the  Federal 
regulations  at  30  CFR  785.17(c)(l)(u)  in 
that  the  required  elements  of  a 
representative  soil  sample  were  not 
identified.  The  revisions  to  section  D(5) 
do  not  correct  the  deficiency.  By  letter 
dated  October  5, 1990.  Maryland  slated 
it  would  list  at  section  D(5)  the  required 
elements  of  a  representative  soil  sample 
prior  to  promulgating  regulation 
amendments  (Administrative  Record 
No.  MD-472). 

Since  the  other  provisions  of  the  Slate 
rule  at  COMAR  08.13.09.03D  are 
substantively  identical  to  the  Federal 
rules  at  30  CFR  785.17  (b)  (1).  (2).  (3).  and 
(c)(1)  and  with  the  understanding  that 
Maryland  will  implement  the  required 
changes  prior  to  promulgating  the 
amendments,  the  Director  finds  the 
provisions  of  COMAR  08.13.09.03D  to  be 
no  less  effective  that  their  Federal 
counterparts. 

4.  COMAR  08.13.09.13  Surface  Effects  of 
Deep  Mines 

Maryland  is  revising  paragraph  J(3)  to 
clarify  that  underground  mining 


activities  may  not  be  conducted  beaeatb 
or  adjacent  to  any  pnblir  buildings  or 
facilities.  Added  to  thjs  paragraph  is  (he 
provision  that  the  State  may  limit  the 
percentage  of  coal  extracted  onder  or 
adjacent  U)  any  facility  or  aquifer  or 
body  of  water  that  serves  as  a 
significant  water  source  for  any  public 
water  supply  system  if  it  determines 
that  it  is  necessary  to  minimue  the 
potential  for  oiaterial  damage  thereto. 
By  a  letter  dated  July  8, 1986,  OSM 
identified  COMAR  06.13.09.13J(3)  as 
being  less  effective  than  Federal 
regulations  at  30  CFR  817.121(d)  in  that 
it  did  not  specify  restrictions  for 
impoundments  or  bodies  of  waler  with  a 
storage  capacit>'  of  20  acre-feet  or  more 
(Administrative  Record  No.  MD-351). 
Maryland  does,  however,  mdude  these 
restrictions  in  COMAR  08.13.09.13J(1). 
Therefore,  the  Du-eclor  finds  paragraph 
1(3)  when  read  with  paragraph  )(!)  no 
less  effective  than  the  Federal  rule  at  30 
CFR  817.121(d). 

Maryland  is  adding  paragraph  J(4)  to 
authorize  the  State  to  suspend  mining 
under  or  adjacent  to  the  facilities 
described  in  paragraph  )(3)  if  subsidence 
causes  material  damage.  The  mining  will 
be  suspended  until  the  subsidence 
control  plan  is  modified  to  ensure 
prevention  of  further  damage.  The 
proposed  changes  render  the  State  rule 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  817.121(e). 

Maryland  is  also  adding  paragraph 
J(6)  to  require  that  the  operator  submit  a 
detailed  plan  to  the  MDBOM  of  the 
underground  workings.' The  plan  shall 
include  maps  and  descriptions  of  the 
significant  features  of  the  mine.  The 
proposed  changes  render  the  State  rule 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  817.121  Ig). 

Because  the  proposed  Maryland 
regulations  at  CO.MAR  08.13.09}(4)  and 
](6)  are  identical  to  the  corresponding 
Federal  rules  at  30  CFR  817.121(d),  (e) 
and  Ig).  the  Director  finds  that  the 
revised  State  rules  are  no  less  effective 
than  their  Federal  counterparts 

5.  COM.AR  03.13.09.17  Small  Operator 
Assistance  Program  (SOAP) 

Maryland  is  revising  paragraph  C(2) 
to  establish  tiiat  an  applicant  is  eligible 
for  SOAP  if  his  probable  total  actual 
and  attributed  producbon  from  all 
locations  during  any  consecutive  12 
month  period  either  during  the  term  of 
the  permit  or  during  the  first  5  years 
after  issuance  of  the  permit,  whichever 
period  is  shorter,  will  not  exceed  lOOJXX) 
tons.  This  paragraph  is  further  revised  to 
require  that  production  from  the 
following  operations  shall  be  attributed 
to  the  permittee;  (a)  The  pro  rata  share. 
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based  upon  percentage  of  ownership  of 
the  applicant,  of  coal  produced  by 
operations  in  which  the  applicant  owns 
more  than  5  percent  interest;  (b)  the  pro 
rata  share,  based  upon  percentage  of 
ownership  of  the  applicant,  of  coal 
produced  in  other  operations  by  persons 
who  own  more  than  5  percent  of  the 
applicant  operation;  (c)  all  coal 
produced  by  operations  owned  by 
persons  who  directly  or  indirectly 
control  the  applicant  by  reason  of 
direction  of  the  management;  and,  (d)  all 
coal  produced  by  operations  owned  by 
members  of  the  applicant's  family  and 
relatives,  unless  it  is  established  that 
there  is  no  direct  or  indirect  business 
relationship  among  them.  Maryland's 
proposed  revisions  make  COMAR 
08.13.09.17  C(2)  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
795.6(a)(2).  Therefore,  the  Director  finds 
the  revised  State  rule  to  be  no  less 
effective  than  its  Federal  counterpart. 

Maryland  is  revising  paragraphs  C(3) 
and  C(4)  to  require  that  the  applicant 
not  be  restricted  in  any  manner  from 
receiving  a  permit  under  the  permanent 
regulatory  program,  and  that  he  not 
organize  or  reorganize  his  company 
solely  for  the  purpose  of  obtaining 
SOAP  assistance.  The  proposed 
revisions  make  COMAR  08.09.13.17  C(3) 
and  C(4)  identical  to  the  corresponding 
Federal  rules  at  30  CFR  795.6(a)  (3)  and 
(4).  Therefore,  the  Director  finds  the 
revised  State  rules  to  be  no  less 
effective  than  their  Federal 
counterparts. 

Maryland  is  revising  paragraph 
D(4)(d)  to  require  that  each  SOAP 
application  include  a  general  statement 
on  the  probable  depth  and  thickness  of 
the  coal  resources  with  a  statement  of 
reserves  in  the  permit  area  and  the 
method  by  which  they  were  calculated. 
The  proposed  revisions  makes  COMAR 
08.13.09.17  D(4)(d)  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
795.7(d)(4).  Therefore,  the  Director  finds 
the  revised  State  rule  to  be  no  less 
effective  than  its  Federal  counterpart. 
Maryland  is  revising  paragraph  H  to 
add  the  requirement  that  the  applicant 
reimburse  the  State  for  the  cost  of 
required  laboratory  costs  if  the  permit  is 
sold,  transferred,  or  assigned  to  another 
person  and  the  transferee's  total  actual 
and  attributed  production  exceeds  the 
100,000  ton  annual  production  limit 
during  any  consecutive  twelve  month 
period  of  the  remaining  term  of  the 
permit.  The  applicant  and  the  successor 
are  jointly  and  severally  obligated  to 
reimburse  the  State.  The  proposed 
revision  makes  COMAR  08.13.09.17H 
identical  to  the  coresponding  Federal 
rule  at  30  CJH  795.12(a)(3).  Therefore. 


the  Director  finds  the  revised  State  rule 
to  be  no  less  effective  than  its  Federal 
counterpart. 

6.  COMAR  08.13.09.28  Special 
Performance  Standards 

(a)  Auger  mining.  Maryland  is  revising 
section  A(l)  to  require  that  the  permittee 
leave  areas  of  undisturbed  coal  as 
approved  by  the  State.  Specific 
measurements  for  the  undisturbed  areas 
have  been  deleted.  This  revision  makes 
the  proposed  State  rule  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
819.13(c), 

Maryland  is  revising  section  A(2)  to 
specify  that  an  auger  hole  may  not 
extend  closer  than  500  feet  in  horizontal 
distance  to  any  abandoned  or  active 
underground  mine  workings  with  certain 
exceptions.  This  revision  makes  the 
proposed  State  rule  identical  to  the 
corresponding  Federal  regulation  at  30 
CFR  819.21. 

Maryland  is  revising  section  A(3)  to 
require  that  each  auger  hole  be  plugged 
by  backfilling  and  compacting 
noncombustible  and  impervious 
material  into  the  hole.  This  change 
renders  the  proposed  State  rule 
substantially  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
819.15(b)(2). 

Maryland  is  adding  section  A(6)  to 
require  the  permittee  to  either  adopt 
measures  consistent  with  known 
technology  which  prevent  subsidence 
from  causing  material  damage  to  the 
extent  feasible,  and  maintain  the  value 
and  reasonably  foreseeable  use  of 
surface  lands:  or  adopt  mining 
technology  which  provides  for  planned 
subsidence  in  a  predictable  and 
controlled  manner.  The  proposed  State 
rule  is  substantively  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
817.121(a). 

Maryland  is  adding  section  A(7)  to 
require  the  permittee  to  correct  any 
material  damage  resulting  from 
subsidence  caused  to  surface  lands,  to 
the  extent  feasible,  by  restoring  the  land 
to  a  condition  capable  of  maintaining 
the  value  and  uses  which  it  was  capable 
of  supporting  before  subsidence.  The 
permittee  is  also  responsible  for  either 
correcting  material  damage  resulting 
from  subsidence  by  repairing  the 
damage  or  compensating  the  owner  in 
the  full  amount  of  the  diminution  in 
value  resulting  from  the  subsidence. 
Repair  of  damage  includes 
rehabilitation,  restoration,  or 
replacement  of  the  damaged  structure  or 
facilities.  Compensation  may  be 
accomplished  by  the  purchase  prior  to 
mining  of  a  noncancellable  premium- 
paid  insurance  policy.  Section  A(7)  does 
not  include  the  state  law  reference  of  30 


CFR  817.121(c)(2)  struck  down  by  the 
U.S.  District  Court  on  February  12. 1990. 
Except  for  this  difference,  the  proposed 
State  rule  is  substantively  identical  to 
the  corresponding  Federal  rule  at  30 
CFR  817.121(c)  (1)  and  (2). 

Because  the  proposed  Maryland 
regulations  at  COMAR  08.13.09.28A  are 
substantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  parts  817  and  819.  the  Director  finds 
that  the  revised  State  rules  are  no  less 
effective  than  their  Federal 
counterparts. 

(b)  Prime  farmlands.  Maryland  is 
revising  section  B(l)  to  delete  references 
to  "  'A'  horizon  of  the  soil"  and 
substitute  "topsoil."  This  section  is 
further  revised  to  specify  that  soil 
materials  other  than  topsoil  may  be  used 
if  the  materials  will  create  a  soil  with 
greater  productive  capacity.  The  current 
State  rule  allows  the  soil  materials  to 
have  an  equal  productive  capacity. 
These  revisions  render  the  proposed 
State  rule  substantively  identical  to  the 
corresponding  Federal  rules  at  30  CFR 
823.12  and  823.12(c)(1). 

Maryland  is  revising  section  8(2)  to 
specify  that  the  topsoil,  the  'B'  horizon 
and  the  'C  horizon  be  stored  separately 
from  each  other  and  from  spoil.  This 
revision  renders  the  State  rule 
substantively  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
823.12(c)(1). 

Maryland  is  revising  section  B(4)  to 
specify  standards  for  prime  farmland 
soil  productivity  restoration.  They  are; 
(a)  Measurement  of  soil  productivity 
shall  be  initiated  within  10  years  after 
completion  of  soil  replacement;  (b)  soil 
productivity  shall  be  measured  on  a 
representative  sample  or  on  all  of  the 
mined  and  reclaimed  prime  farmland 
area  using  the  reference  crop  described 
below.  A  statistically  valid  sampling 
technique  at  a  90  percent  or  greater 
confidence  level  shall  be  used  as 
approved  by  the  State  in  consultation 
with  the  USDA  Soil  Conservation 
Service  (SCS);  (c)  the  measurement 
period  for  determining  average  annual 
crop  production  shall  be  a  minimum  of  3 
crop  years  prior  to  release  of  the 
operator's  performance  bond;  (d)  the 
level  of  management  applied  during  a 
measurement  period  shall  be  the  same 
as  the  level  of  management  used  on  non- 
mined  prime  farmland  in  the 
surrounding  area;  (e)  restoration  of  soil 
productivity  shall  be  considered 
achieved  when  the  average  yield  during 
the  measurement  period  equals  or 
exceeds  the  average  yield  of  the 
reference  crop  established  for  the  same 
period  for  non-mined  soils  of  the  same 
or  similar  texture  or  slope  phase  of  the 
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soil  series  in  the  surrounding  series  in 
the  surroundir\g  area  under  equivalent 
management  practices;  and  (f)  the 
reference  crop  on  which  restoration  of 
soil  productivity  is  proven  shall  be 
selected  from  the  crops  most  commonly 
produced  on  the  surrounding  prime 
farmland  in  the  area,  the  row  crop 
requiring  the  greatest  rooting  depth  shall 
be  chosen  as  one  of  the  reference  crops. 
The  revisions  render  the  proposed  State 
rule  identical  to  the  corresponding 
Federal  rule  at  30  CFR  823.15. 

Maryland  is  adding  section  B(5)  to 
require  that  reference  crop  yields  for  a 
given  crop  season  are  to  be  determined 
from  (a)  the  current  yield  records  of 
representative  local  farms  in  the  area, 
with  concurrence  by  the  SCS;  or  (b)  the 
average  county  yields  recognized  by  the 
USDA.  adjusted  by  the  SCS  for  local 
yield  variation  wi^in  the  county  that  is 
associated  with  differences  between 
non-mined  prime  farmland  soil  and  all 
other  soils  that  produce  the  reference 
crop.  The  revisions  render  the  proposed 
State  rule  substantively  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
823.15(b)(7). 

Maryland  is  adding  section  B(6)  to 
allow  for  adjustments  in  the  average 
reference  crop  yield  with  the 
concurrence  of  the  SCS.  The  yield  may 
be  adjusted  for  disease,  pest  and 
weather-induced  seasonal  variations  or 
for  differences  in  specific  management 
practices  where  the  overall  management 
practices  of  the  crops  being  compared 
are  equivalent.  The  revisions  render  the 
proposed  State  rule  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
823.15(b)(8). 

Because  the  proposed  Mar>'land 
ret,'ulations  at  COMAR  08.13.09.28B  are 
sut  stantively  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  823.12  and  823.15.  the  Director  finds 
that  the  revised  State  rules  are  no  less 
effective  than  their  Federal 
coonterparts. 

7.  COMAR  08.13.09.31  Topsoil 

Maryland  is  modifying  section  A(5]  to 
add  to  its  existing  standards  for  the 
determination  of  the  suitability  of 
topsoil  substitutes.  Selected  overburden 
materials  may  be  substituted  for  or  used 
as  a  supplement  to  topsoil  if  the  State 
determines  that  the  resulting  soil 
medium  is  equal  to  or  more  suitable  for 
sustaining  revegetation  than  is  the 
available  topsoil.  The  determination  will 
be  based  on  the  analysis  of  the 
thickness  of  soil  horizons,  total  depth, 
texture,  percent  coarse  fragments.  pH. 
and  areal  extent  of  the  different  kinds  of 
soils.  The  State  may  require  other 
chemical  and  physical  analyses,  field- 
site  trials,  or  greenhouse  tests,  if 


determined  to  be  necessary  or  desirable 
to  demonstrate  the  suitability  of  topsoil 
substitutes  or  supplements.  As  this 
language  is  identical  to  that  found  In  the 
corresponding  Federal  rules  at  30  CFR 
780.18(b)(4)  and  30  CFR  784.13(b)(4).  the 
Director  finds  the  revised  State  rule  no 
less  effective  than  its  Federal 
counterparts. 

8.  COMAR  08.13.09.32  Disposal  of 
Excess  Spoil 

Maryland  is  revising  section  A  to 
modify  the  general  requirements  for 
spoil  disposal.  Former  paragraph  A(l) 
has  been  replaced  with  new  paragraph 
A(l)  which  more  clearly  defines  the 
general  aim  of  excess  spoil  placement. 
Excess  spoil  shall  be  placed  in 
designated  disposal  areas  within  the 
permit  area  in  a  controlled  manner  to: 
(a)  Minimize  the  adverse  effects  of 
leachate  and  surface  water  runoff  from 
the  fill  on  surface  and  ground  waters;  (b) 
ensure  mass  stability  and  prevent  mass 
movement  during  and  after  construction; 
and  (c)  ensure  that  the  final  fill  is 
suitable  for  reclamation  and 
revegetation  compatible  with  the  natural 
surroundings  and  the  approved 
postmining  use.  The  revised  language  is 
identical  to  the  corresponding  Federal 
regulations  at  30  CFR  816.71(a)  and  30 
CFR  817.71(a). 

Maryland  is  revising  paragraph  A(2) 
to  add  the  requirement  that  appurtenant 
structures,  as  well  as  the  fill,  be 
designed  using  ciurent.  prudent 
engineering  practices  and  meet  any 
design  criteria  established  by  the  State 
Additionally,  a  qualified,  registered 
professional  engineer  experienced  in  the 
design  of  earth  and  rock  fills  shall 
certify  the  design.  The  revised  State  rule 
is  identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.71(b)(1)  and  30  CFR 
817.71(b)(1). 

Maryland  is  revising  paragraph  A(6) 
to  require  that  excess  spoil  be  placed  in 
horizontal  lifts  not  exceeding  4  feet  in 
thickness.  Mass  movement  shall  be 
prevented  during  and  after  construction 
and  the  spoil  shall  be  covered  with 
topsoil  or  substitute  material.  The  State 
is  authorized  to  approve  an  alternate 
design  which  incorporates  horizontal 
lifts  other  than  4  feet  in  thickness  when 
it  is  demonstrated  by  the  operator  and 
certified  by  a  qualified,  registered 
professional  engineer  that  the  design 
will  ensure  the  stability  of  the  fill  and 
will  meet  all  other  applicable 
requirements.  The  previous  State  rule 
did  not  specify  the  lift  thickness  or  allow 
for  an  alternate  design.  The  revised 
State  rule  is  substantively  identical  to 
the  corresponding  Federal  rules  at  30 
CFR  818.71(e)(2)  and  30  CFR  817.71(el(2). 


Maryland  is  revising  paragraph  A(8) 
to  add  requirements  for  terrace 
construction.  Terraces  may  be 
constructed  on  the  outslope  of  the  fill  if 
required  for  stability,  control  of  erosion, 
conservation  of  soil  moisture,  or  to 
facilitate  the  approved  post-mining  land 
use.  The  grade  of  the  outslope  between 
terrace  benches  shall  not  be  steeper 
than  2h:lv  (50  percent).  The  revised 
State  rtile  is  identical  to  the 
corresponding  Federal  regulations  at  30 
CFR  816.71(e)(3)  and  30  CFR  817.71(e)(3). 

Maryland  is  revising  paragraph  A(10) 
to  add  the  requirement  that  excess  spoil 
that  is  acid-  or  toxic-forming  or 
combustible  be  adequately  covered  with 
nonacid.  nontoxic  and  noncombustible 
material,  or  treated  to  control  the  impact 
on  surface  and  ground  water,  to  prevent 
sustained  combustion,  and  to  minimize 
adverse  effects  on  plant  growth  and  the 
approved  postmining  use.  The  revised 
State  rule  is  identical  to  its  Federal 
counterparts  at  30  CFR  816.n(e)(5)  and 
30  CFR  817.71(e)(5). 

Mar>'land  is  revising  paragraph  A(ll) 
to  modify  the  inspection  requirements.  A 
qualified  registered  professional 
engineer,  or  other  qualified  professional 
specialist  under  the  direction  of  the 
professional  engineer,  shall  periodically 
inspect  the  fill  during  construction.  The 
professional  engineer  or  specialist  shall 
be  experienced  in  the  construction  of 
earth  and  rock  fills.  The  inspections 
shall  be  made  at  least  quarteriy 
throughout  construction  and  during 
critical  construction  periods  to  include 
at  a  minimum:  (a)  Foundation 
preparation,  including  the  removal  of  all 
organic  material  and  topsoil:  (b) 
placement  of  underdrains  and  protective 
filter  systems;  (c)  installation  of  final 
surface  drainage  systems:  and  (d)  the 
final  graded  and  revegetated  fill. 
Regular  inspections  by  the  engineer  or 
specialist  shall  also  be  conducted  during 
placement  and  compaction  of  fill 
materials.  Additionally,  the  engineer  is 
required  to  provide  a  certified  report  to 
the  State  promptly  after  each  inspection 
that  the  fill  has  been  constructed  and 
maintained  as  designed  and  in 
accordance  with  the  approved  plan  and 
regulations.  The  report  shall  include 
appearances  of  instability,  structural 
weakness,  and  other  hazardous 
conditions.  The  certified  report  on  the 
drainage  system  and  protective  filters 
shall  include  color  photographs  taken 
during  and  after  construction,  but  before 
underdrains  are  covered  with  excess 
spoil.  Each  phase  shall  be  certified 
separately.  The  photographs  shall  be 
taken  in  adequate  size  and  number  with 
enough  terrain  of  the  site  to  provide  a 
relative  scale  and  to  clearly  identify  the 
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site.  A  copy  of  each  inspection  report 
shall  be  retained  at  or  near  the  mine 
site.  The  rarieed  State  rule  ia 

subatantiveljr  identical  to  tke        

ujiiMponding  Federal  rulea  at  30  CFR 
eie.71(h)  (H  (2)  and  (3)  and  30  CFR 
B17.71(h)  (1).  (2)  and  (3). 

Becaoae  die  pmpoeed  Maryland 
reguUtkna  at  CXDMAR  0&.l^M22A  are 
substantively  identical  to  the 
corresponding  Federal  regulationa  at  30 
CFR  61&71  and  817.71.  the  Director  Bnds 
that  the  reriaed  State  rules  are  no  less 
effective  than  their  Federal 
counterparts. 

9.  COMAR  08.13.09.33  Coal  Mine  Waste 

(a]  General  requirements.  Maryland  ia 
revising  section  A  to  modify  the  general 
requirementa  for  processing  coal  waste. 
Former  para^'aph  A{11  haa  been 
replaced  with  new  paragraph  A(l] 
which  more  clearly  defines  the  general 
aim  of  coal  mine  waste  placement 

The  revised  State  rule  requires  that  all 
coal  mine  waste  be  placed  in  designated 
disposal  areas  within  a  permit  area, 
which  are  approved  by  the  State.  Coal 
mine  waste  shall  be  placed  in  a 
controlled  manner  ta  (a)  Minimize 
adverse  effects  of  leachate  and  surface- 
water  runoff  on  snrface  and  ground 
water  quality  and  quantity,  (b)  ensure 
mam  stabihfy  and  prevent  mass 
movement  daring  and  after  construction; 
(c)  ensure  that  the  final  disposal  facility 
is  suitable  for  reclamation  and 
revegetation  compatible  with  the  natural 
surroundings  end  the  approved 
posbnining  uee:  (d)  not  create  a  public 
hazard;  and  (e)  prevent  combustion.  The 
revised  language  is  identical  to  the 
corresponding  Federal  rulee  at  30  CFR 
816.81(a)(1)  throogh  (5),  and  30  CFR 
817.81(a)(1)  throo^  (5).  On  November 
20, 1966,  paragraph  (a)  of  it  816.81  and 
817.81  was  suspended  insofar  as  it 
allows  end  or  side  dumping  of  coal  miite 
waste. 

Maryland  is  reviving  paragraph  A(2) 
and  fubaequent  paragraphs  to  replace 
the  term  "coal  proceaaing  waste"  with 
"coal  mine  waste."  Deleted  from  this 
section  is  the  requirement  that  coal  mine 
waste  diiiposal  not  adversely  affect 
water  quahty.  flow  or  vegetation;  not 
create  public  health  hazards;  or  cause 
instability.  The  State  is  substituting  the 
requirement  that  coal  mine  waste 
material  disposal  from  activities  located 
outside  a  permit  area  which  is  disposed 
of  in  the  permit  area  be  made  in 
accordance  with  the  standards  of  the 
State's  regulations.  The  revised  rule  is 
substantively  identical  to  the 
corresponding  Federal  rules  at  30  CFR 
aie.81(b)  and  30  CFR  817.81(b). 

Maryland  is  revising  paragraph  A(3) 
to  add  the  requirement  that  a  disposal 


facility  be  designed  using  current 
pnident  engineering  practices  to  attain  a 
minimum  long-term  static  safety  factor 
of  IJS  and  to  meet  any  design  criteria 
established  by  the  State.  A  qualified, 
registered  professional  engineer, 
experienced  in  the  design  of  similar 
earth  and  waste  structures,  shall  certify 
the  disposal  facility  design.  The  revised 
State  rule  is  identical  to  the 
corresponding  Federal  rules  at  30  CFR 
816.81(c)  (1)  and  (2).  and  30  CFR 
817.81(c)(1)  and  (2). 

Maryland  is  revising  paragraph  A(4) 
to  add  the  requirement  that  the 
foundation  and  abutments  must  be 
stable  under  all  conditions  of 
construction.  Sufficient  foundation 
investigations,  as  well  as  any  necessary 
laboratory  t«»flting  of  foundation 
material  shall  be  performed  in  order  to 
determine  the  design  requirements  for 
foundation  stability.  The  analyses  of  the 
foundation  conditions  shall  ta!ke  into 
consideration  the  effect  of  underground 
mine  workings,  if  any,  upon  the  stability 
of  the  disposal  facility.  The  revised 
State  rule  is  identical  to  the 
corresponding  Federal  rules  at  30  CFR 
816.81  (c)(2)  and  (d),  and  30  CFR  817.81 
(c)(2)  and  (d). 

Because  the  revised  State  rules  at 
COMAR  08.13.0e.33A  are  substantively 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.81  (a),  (b).  (c)  and 
(d).  and  30  CFR  817.81  (a),  (b)  (c)  and  (d), 
and  with  the  understanding  that  the 
rules  will  not  be  interpreted  as  allowing 
end  or  side  dumping  of  coal  mine  waste, 
the  Director  finds  the  revised  State  rulea 
to  be  no  less  effective  than  their  Federal 
counterparts. 

(b)  Site  inspection.  Maryland  is 
revising  section  B  to  modify  the 
requirements  for  coal  mine  waste 
disposal  site  inspections.  Former 
paragraphs  B(l)  through  B(5)  have  been 
deleted  and  replaced  with  new 
paragraphs  B(l)  through  8(5).  The  new 
requirements  are  similar  to  the  revised 
State  rules  for  excess  spoil  fill 
inspections  discussed  in  the  previous 
section. 

Paragraph  Bfl)  requires  the  inspection 
of  the  coal  mine  waste  disposal  facility 
during  construction  by  a  qualified, 
registered  professional  engineer,  or 
other  qualified  professional  specialist 
under  the  direction  of  the  professional 
engineer.  The  professional  engineer  or 
specialist  shall  be  experienced  in  the 
construction  of  similar  earth  and  waste 
structures.  The  revised  State  rule  is 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  818,83(d)  and  30  CFR 
817.83(d). 

Paragraph  B(2)  requires  that 
inspections  be  made  at  least  quarterly 
throughout  construction  and  during 


critical  constnicHon  periods  hicluding  at 
a  minimum:  (a)  Foundation  preparation 
including  the  ren>ov«l  of  all  organic 
material  and  lopsoil;  (b)  placement  of 
underdrains  and  protective  fiher 
systems;  (c)  tnstallation  of  final  surface 
drainage  systems;  and  (d)  the  final 
graded  and  revegetated  facility.  Regular 
inspections  shall  also  be  conducted 
during  placement  and  compaction  of 
coal  mine  waste  materials  and  shaQ 
continue  until  the  waste  disposal  facility 
has  been  final  graded  and  revegetated 
or  until  a  later  time  as  required  by  the 
State.  More  frequent  inspections  shall 
be  conducted  if  a  danger  of  harm  exists 
to  the  public  health  and  safety  or 
environment.  The  revised  State  rule  is 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.83(d)(1)  and  30  CFR 
817.83(d)(1). 

Paragraph  B(3)  requires  the  qualified, 
registered  professional  engineer  to 
submit  a  certified  report  to  the  State 
within  10  days  after  each  inspection  that 
the  waste  disposal  facility  has  been 
constructed  and  maintained  as  designed 
and  in  accordance  with  the  approved 
plan.  The  report  shall  include 
appearances  of  instability,  structural 
weakness,  and  other  hazardous 
conditions.  The  corresponding  Federal 
rules  at  30  CFR  8ia83(d)(2)  and  30  CFR 
817.83(d)(2)  require  that  the  certified 
report  be  submitted  "promptly"  after 
each  inspectioa  The  revised  State  rule 
is  otherwise  identical  to  the  Federal 
rules. 

Paragraph  B(4)  requires  the  inclusion 
of  color  photographs  taken  during  and 
after  construction,  but  before  the 
underdrains  are  covered  with  coal  mine 
waste,  in  the  certified  report  on  the 
drainage  system  and  protective  filters.  If 
the  under<fa«in  system  is  constructed  in 
phases,  each  phase  is  to  be  certified 
separately.  The  photographs  shall  be 
taken  in  adeqxiate  size  and  number  with 
enough  terrain  of  the  site  to  provide  a 
relative  scale  and  to  clearly  identify  the 
site.  The  revised  State  rule  is  Identical 
to  the  correspond;  .g  Federal  rules  at  30 
CFR  816.83(d)(3)  and  30  CFR 
817.03(d)(3). 

Paragraph  B(5)  requires  the  retention 
of  each  inspection  report  at  or  near  the 
mine  site.  The  revised  State  rule  is 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.83(dK4)  and  30  CFR 
817.83(d)(4). 

The  revised  State  rules  at  COMAR 
08.13.09. 33B  are  identical  to  the 
corresponding  Federal  rules  at  30  CFR 
819.83(d)  and  30  CFR  81 7.83(d)  with  the 
exception  of  paragraph  B(3)  discussed 
above.  In  paragraph  B(3),  the  Director 
finds  that  the  State's  10-day  report 
submittal  requirement  is  acceptable  and 
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fulfills  the  Federal  requirement  of  a 
"prompt"  response,  llierefore,  the 
Director  finds  that  the  revised  State 
rules  at  COMAR  08.09.13.33B  are  no  less 
elective  than  their  Federal 
counterparts. 

(c)  Coalmine  waste  disposal 
facilities.  Maryland  is  revising  section  C 
to  modify  the  water  control  measures  for 
coal  mine  waste  disposal  facilities. 
Paragraph  C(l)  is  modified  to  delete  the 
provision  which  authorized  Stete 
approval  of  subdrain  alternatives.  If  the 
disposal  area  contains  springs,  natural 
or  manmade  water  courses,  or  wet 
weather  seeps,  the  design  must  include 
diversions  and  underdrains  as 
necessary  to  control  erosion,  prevent 
water  infiltration  into  the  disposal 
facility  and  ensure  stability. 

The  provisions  for  subdrainage 
systems  are  modified  to  add  certain 
requirements  to  the  existing  rules.  The 
subdrainage  system  must  also:  (a) 
Consist  of  durable  rock  or  pipe;  (b)  be 
designed  and  constructed  using  current, 
prudent  engineering  practices  and  meet 
any  design  criteria  established  by  the 
State;  and  (c)  be  designed  to  cany  the 
anticipated  seepage  of  water  due  to 
rainfall  away  from  the  fill  and  bom 
seeps  and  springs  in  the  foundation  of 
the  disposal  area  and  shall  be  protected 
from  piping  and  contamination  by  an 
adequate  filter.  Rock  underdrains  shall 
be  constructed  of  durable  nonacid-,  non- 
toxic-forming  rock  that  does  not  slake  in 
water  or  degrade  to  soil  material,  and 
which  is  free  of  coal,  clay  or  other 
nondurable  material.  Perforated  pipe 
underdrains  shall  be  corrosion  resistant 
and  shall  have  characteristics  consistent 
with  tiie  long-term  life  of  the  fill.  By 
letter  dated  October  5, 1990,  Maryland 
stated  it  should  further  require  that  all 
subdrainage  systems  meet  the  design 
criteria  specified  at  30  CFR  77.214  and 
77.215  (Administrative  Record  No.  MD- 
472).  The  revised  State  rules  are 

substantively  identical  to  the        

corresponding  Federal  rules  at  30  CFR 
816.83(a)  (1)  and  (3),  30  CFR  817.83(a)  (1) 
and  (3),  and  30  CFR  816.71(f)(3). 

Paragraph  C(2)  is  modified  to  prohibit 
uncontrolled  surface  drainage  from 
being  diverted  over  the  outslope  of 
refuse  piles.  All  runoff  from  the  area 
above  and  from  the  surface  of  refuse 
piles  must  be  diverted  into  stabilized 
diversion  channels  designed  to  safely 
pass  the  runoff  from  a  100-year.  6-hour 
precipitation  event  The  revised  rule  is 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.83(a)(2)  and  30  CFR 
817.83(a)(2). 

Because  the  revised  State  rules  at 
COMAR  08.13.09.33C  are  substantively 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.83(a)  and  617.83(a), 


the  Director  finds  the  revised  Stete  rules 
to  be  no  less  effective  than  their  Federal 
counterparts. 

(d)  Construction  requirements  for 
refuse  piles.  Maryland  is  revising 
section  D  to  modify  the  construction 
requiremenU  for  refuse  banks.  All 
references  to  "coal  processing  waste 
banks"  in  paragraphs  D(l)  and  D(2) 
have  been  deleted  and  replaced  with 
"refuse  piles."  The  revised  terminology 
is  identical  to  that  which  appears  in  the 
Federal  regulations  at  30  CFR  816.83  and 
30  CFR  817.83. 

Maryland  is  deleting  paragraph 
D(3)(c)  which  provided  for  variations  for 
the  disposal  of  dewatered  fine  coal 
waste.  The  comparable  provisions  of  the 
Federal  rules  at  30  CFR  81&83  and  30 
CFR  817.83  were  similarly  removed  (54 
FR  44028,  September  28, 1983). 

Maryland  is  adding  paragraphs  D(5) 
and  D(6)  to  prohibit  permanent 
impoundments  on  completed  refuse 
piles  and  to  require  that  the  final 
configuration  of  refuse  piles  be  suitable 
for  the  approved  postmining  use. 
Terraces  may  be  constructed  on  the 
outslope  If  required  for  stability,  control 
of  erosion,  conservation  of  soil  moisture, 
or  facilitation  of  the  approved 
postmining  use.  The  grade  of  the 
outslope  between  the  terrace  benches 
must  not  be  steeper  than  2h:lv  (50 
percent).  The  revised  State  rules  are 

substantively  identical  to  the        

corresponding  Federal  rules  at  30  CFR 
816.83(c)  (2)  and  (3)  and  30  CFR  817.83(c) 
(2)  and  (3). 

As  the  revised  State  rules  at  COMAR 
08.13.09.33D  are  substantively  identical 
to  the  corresponding  rules  at  30  CFR 
816.83  and  30  CFR  817.83,  the  Director 
finds  the  revised  State  rules  to  be  no 
less  effective  than  their  Federal 
counterparts. 

(e)  Burning,  removal  and  disposal  of 
mine  waste.  Maryland  is  revising 
sections  E,  F.  and  G  to  modify  the 
terminology  relating  to  the  burning, 
removal  and  disposal  of  coal  mine 
waste.  All  references  to  "coal 
processing  waste"  have  been  deleted 
and  replaced  with  "coal  mine  waste."  In 
section  F,  the  reference  to  "burned  coal 
processing  waste"  has  been  changed  to 
"burned  or  burning  coal  mine  waste."  In 
section  G,  "return  of  coal  processing 
waste"  has  been  changed  to  "disposal  of 
coal  mine  waste."  "Waste  disposal 
pr^am"  has  been  changed  to  "plan." 

T^e  revised  language  is  substantively 
identical  to  that  which  appears  in  the 
Federal  regulations  at  30  CFR  816.87  and 
30  CFR  817.87.  Therefore,  the  Director 
finds  that  the  revised  State  rules  at 
COMAR  08.13.09.33  E,  F  and  G  are  no 
less  effective  than  the  corresponding 
Federal  regulations. 


(f)  Disposal  of  noncoal  wastes, 
Maryland  is  revising  section  H  to  modify 
the  requirements  for  the  disposal  of  non- 
coal  mine  waste.  Paragraph  H(2)  has 
been  revised  to  permit  disposal  of  non- 
coal  waste  in  a  State-approved  solid 
waste  disposal  area  as  well  as  in  a 
designated  disposal  site  in  the  permit 
area.  This  change  makes  the  revised 
State  rule  identical  to  the  corresponding 
Federal  rules  at  30  CFR  816.89(b)  and  30 
CFR  817  J9(b). 

Maryland  is  revising  paragraph  H(3) 
to  prohibit  non-coal  waste  from  being 
deposited  in  a  refuse  pile  or  impounding 
structure.  Furthermore,  an  excavation 
for  a  non-coal  mine  waste  disposal  site 
may  not  be  located  within  8  feet  of  any 
coal  outcrop  or  coal  storage  area.  The 
revised  rule  is  substantively  identical  to 
the  corresponding  Federal  rules  at  30 
CFR  816.89(c)  and  30  CFR  817.89(c). 

Therefore,  the  Director  finds  that  the 
revised  Stete  rules  at  COMAR 
08.13.09.33  H(2)  and  H(3)  are  no  less 
effective  than  their  Federal 
counterparU. 

Maryland  is  adding  paragraph  H(4)  to 
require  that  any  non-coal  mine  waste 
defined  as  "hazardous"  under  section 
3001  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (Pub.L  94-580)  be 
handled  in  accordance  with  the 
requiremenU  of  SubtiUe  C  of  the  RCRA 
and  any  implementing  regulations. 
However,  the  corresponding  Federal 
rules  at  30  CFR  816.89(d)  and  30  CFR 
817.89(d)  were  suspended  on  November 
20, 1986  (51  FR  41962)  because  of  the 
lack  of  adequate  notice  and  comment 
Section  505(b)  of  SMCRA  permiU  stetes 
to  promulgate  more  stringent  standards 
than  those  of  the  Federal  program.  The 
Director  finds  the  revised  State  rule  to 
be  no  less  effective  than  the  Federal 
regulations. 

(g)  Impoundng  structures.  Marviand  is 
modifying  section  I  to  revised  the 
requirements  for  impounding  structures. 
All  references  to  "dams  and 
embankments"  have  been  deleted  and 
replaced  by  "impounding  structures."  As 
the  revised  terminology  is  identical  to 
that  which  appears  in  the  Federal 
regulations  at  30  CFR  816.84  and  30  CFR 
817.84,  the  Director  finds  the  change  will 
not  render  the  Stete  rule  less  effective 
than  its  Federal  counterpart 

Section  1(1)  is  revised  to  prohibit  the 
use  of  coal  mine  waste  in  the 
construction  of  impounding  structures 
unless  the  permittee  meets  certain 
demonstration  requirements.  The 
demonstration  must  show  that  the 
stebility  of  the  structure  will  be  ensured, 
and  that  the  use  of  coal  mine  waste  will 
not  have  a  detrimental  effect  on 
downstream  water  quality  or  the 
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enviroiuDeot  due  to  acid  WMtpage. 
MDBOM  approval  of  all  deoKaMtratioDS 
is  raquirad.  Section  1(1)  i»  auiMtantively 
identical  to  30  C311 61(U4(a)  and  30  CFR 
817.a4(a)  except  that  it  does  not  include 
a  teparate  provision  raqoiring  that  a 
design  plan  be  aufaniitted  to  the  State 
ditCDsaing  in  detail  tlM  ttabibty  of  the 
stnictore  and  tlia  potential  impact  of 
add  mine  leepage.  By  letter  dated 
October  S.  tOBO,  Maryland  ttated  it 
interpret*  the  demonstration 
reqatrement  to  indode  a  detailed 
diacunion  of  dw  stability  of  the 
■trocture  and  the  potential  impact  of 
add  mine  aeepase  tfaroo^  the 
impoundins  ■traUuie  (Administrative 
Board  No.  MD-472).  The  denKXistration 
tvottld  inchide  a  ttability  aoalytis 
indoding  deaign  calralationa  and 
chemical  analyaea  to  show  add 
producing  potential  of  the  coal  mine 
waste.  On  due  baaia,  the  Director  finds 
that  the  propoaed  State  nh  ia  no  lest 
effective  than  the  Federal  regulationa  at 
30  CFR  816.84(a)  and  30  CFR  B17iJ4(a). 
Section  1(2)  is  added  to  prohibit  the 
permanent  retention,  as  part  of  the 
approved  postmining  land  use,  of 
impounding  structures  constructed  of 
coal  smie  waste  or  impounding  coal 
mine  waste.  As  this  rule  is  substantively 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  »18.M(bMl )  and  30  CFR 
B17.84(bKl).  the  Director  finds  the 
proposed  State  role  to  be  no  less 
effective  than  its  Federal  counterparts. 

Maryland  is  revising  section  J  to 
modify  the  requirements  for  the  site 
preparation  for  impounding  structures. 
Section  J(2J  is  revised  to  require  that 
surface  drainage  that  may  cause 
instability  or  erosion  be  diverted  by 
diversion  ditches.  Diversions  which 
divert  drainage  from  the  upstream  area 
or  from  the  surface  of  the  fadlity  shall 
be  designed  to  carry  the  peak  runoff 
from  a  100-year,  6-hour  precipitation 
event.  The  current  Slate  rule  provide* 
for  a  24-hour  event.  As  the  proposed 
State  rule  is  substantively  identical  to 
the  corresponding  Federal  rules  at  30 
CFR  816.84(d)  and  30  CFR  817.84(d).  the 
Director  finds  it  no  leas  effective  than  its 
Federal  counterparts. 

Maryland  is  revising  aection  1C(2)  to 
require  that  the  combination  of  phndpal 
and  emergency  spillways  be  able  to 
safely  pass  the  100-year,  B-hour  design 
predpitation  event  The  corresponding 
Federal  rules  at  30  CFR  8ia.S4(b)(2)  and 
30  CFR  ei7.84(bU2)  require  that 
Impounding  structures  have  sufTicient 
spillway  capadty  to  safely  control  the 
probable  maximum  precipitation  of  a  &- 
hour  event,  or  greater  aa  speciHed  by  the 
regulatory  authority.  The  Director  find* 


that  the  revised  State  rule  is  no  less 
effective  than  its  Federal  counterparts. 

10.  COMAR  08.13.09.34  Backfilling  and 
Grading 

(a)  Methods.  Maryland  is  revising 
section  B(2)  to  require  that  backfilled 
material  be  placed  to  minimiz*  erosion 
and  water  pollution  both  on  and  off  the 
site,  to  minimize  adverse  effects  on 
ground  water,  and  to  support  the 
approved  poatmining  land  use  The 
proposed  rule  ia  substantively  identical 
to  the  corresponding  Federal  rules  at  30 
CFR  816.102(a)  (4)  and  (5)  and  30  CFR 
817.102(b)  (4)  and  (5).  Therefore,  the 
Diredor  finds  it  no  less  effective  than  its 
Federal  counterparts. 

(b)  General  requirementa.  Maryland  is 
revising  section  C(l)  to  delete  the 
requirement  that  final  graded  slopes  not 
exceed  in  grade  the  approximate  pre- 
mining  slopes.  Section  C(l)  continues  to 
prescribe  that  final  grade  slopes  shall 
approximate  the  general  nature  of  the 
pre-mining  topography.  At  section  8(1), 
however.  Maryland  retains  the 
requirement  that  all  disturbed  areas  be 
returned  to  their  approximate  original 
contour.  The  Federal  rules  at  30  CFR 
816.102(aKl)  and  30  CFR  817  1021a)(l) 
require  that  disturbed  areas  be  graded 
to  achieve  approximate  original  contour, 
with  certain  exceptions.  The  Director 
finds  that  the  revisions  to  section  C(l) 
when  read  together  with  section  B(l) 
render  the  revised  State  rule  no  less 
effective  than  the  Federal  counterparts. 

Maryland  is  revising  section  C(l)(b)  to 
require  a  minimum  long  terra  safety 
factor  of  1.5  for  final  graded  slopes.  The 
current  State  rule  does  not  spedfy  the 
"long  term"  requirement.  The 
corresponding  Federal  regulations  at  30 
CFR  816.102(a)(3)  and  30  CFR 
B17.102{a)(3)  require  a  long  term  static 
safety  factor  of  1.3.  The  Director  finds 
the  revised  State  rules  no  less  effective 
than  the  corresponding  Federal  rules. 

Maryland  is  deleting  the  provision  at 
section  C(2)(d)  which  allowed  the  use  of 
culverts  and  underground  rock  drains  on 
terraces  only  when  approved  by  the 
State.  Aa  the  corresponding  Federal 
regulaUons  at  30  CFR  818.1Q2(gJ  and  30 
CFR  B17.102(g)  do  not  provide  for 
culverts  and  dirains  on  terraces,  the 
Director  finds  that  the  deletion  will  not 
render  the  Maryland  rule  less  effective 
than  its  Federal  counterparts. 

Maryland  is  revising  section  C(3)(a)  to 
permit  the  construction  of  small 
depressions  if  they  create  and  enhance 
wildlife  habitat  and  meet  other  specified 
provisions.  The  Director  finds  that  the 
revision  makes  the  revised  State  rule 
substantively  identical  to  and  therefore 
no  less  effective  than  the  con-esponding 


Federal  rules  at  30  CFR  8iai02(h)  and 
30  CFR  817.102(h). 

Maryland  is  deleting  the  provision  at 
section  C(3)(c)  which  permitted  the 
construction  of  depreasions  if  they  were 
not  inappropriate  substitutes  for  lower 
grades  on  reclaimed  lands. 

Added  is  the  provision  that 
cooatruction  must  be  approved,  in 
writing,  by  the  landowner.  The  Federal 
regulations  at  30  CFR  S18.102(h)  and  30 
CFR  817.ia2(h)  do  not  reqwre  either  of 
the  provisions  mentioned  above.  The 
revisions  to  section  C(3Mc)  do  not 
conflict  with  other  permanent  program 
requirements.  Therefore,  the  Director 
finds  the  reviaed  State  rule  is  not 
inconsistent  with  the  requirements  of 
SMCRA  or  the  above-cited  Federal 
regulations. 

Maryland  is  revising  section  C(4)  to 
delete  the  requirement  that  required  all 
final  grading  and  placement  of  topsoil 
be  done  along  the  contour.  This  section 
is  further  revised  to  require  that  the 
preparation  of  final  graded  surfaces  be 
conducted  in  a  manner  which  minimises 
erosion  and  slippage  of  topsoil.  The 
revisions  to  the  Slate  rule  render  it 
identical  to  the  corresponding  Federal 
rules  at  30  CFR  816.102(i)  and  30  CFR 
817.102(j).  Therefore,  the  Director  finds 
the  revised  State  rule  no  less  effective 
than  its  Federal  counterparts. 

Maryland  is  adding  section  C(5)  to 
provide  certain  requirements  for  the 
placement  of  spoil  outside  the  mined-out 
area  in  non-steep  slope  areas.  All 
vegetative  and  organic  material  must  be 
removed;  the  topsoil  must  be  removed, 
segregated  and  redistributed;  and  the 
spoil  must  be  backfilled  and  graded  as 
required.  The  revisions  make  the 
proposed  rule  identical  to  the 
corresponding  Federal  regulaUons  at  30 
CFR  816.ia2(d)  and  30  CFR  817.102(d}. 
Therefore,  the  Director  finds  the  revised 
State  rule  no  less  effective  than  its 
Federal  counterparts. 

;;.  COMAR  18.13.09.42  Pennit 
Suspension,  Rerocation,  and  Bond 

Forfeiture 

(a)  General.  Maryland  is  revising 
section  A  to  modify  the  general 
requirements  for  permit  revocation. 
Section  A(l)  has  been  revised  to  allow 
the  Slate  discretionary  authority  to 
revoke  an  operator's  permit  if  the  Slate 
determines  that  he  has  persistently  or 
repeatedly  failed  to  comply  with  the 
requiremenls  of  the  program  or  has 
failed  to  produce  coal  or  remove 
overburden  for  a  period  in  exces.  of  6 
months.  With  regard  to  this 
discretionary  authority,  the 
corresponding  Federal  rules  at  30  CFR 
843.13  do  not  require  a  mandatory 
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revocation  of  permit  if  a  pattern  of 
violations  of  any  requirement  of  the 
program  exists.  These  rules  provide  only 
that,  if  such  a  determination  is  made,  an 
order  shall  be  issued  to  a  permittee  to 
show  cause  why  his  permit  should  not 
be  suspended  or  revoked.  With  regard  to 
the  6  month  provision,  the  Federal  rules 
at  30  CFR  773.19(e)  require  only  that  a 
permittee  begin  operation  within  3  years 
of  the  issuance  of  his  permit  or  the 
permit  will  be  terminated.  As  the 
proposed  State  revisions  are  either 
consistent  with  or  more  stringent  than 
the  corresponding  Federal  regulations, 
the  Director  finds  these  revisions  no  less 
effective  than  the  Federal  regulations. 

Maryland  is  deleting  the  provisions  in 
section  A(2)  for  pennit  suspension  prior 
to  revocation  and  adding  requirements 
for  the  mandatory  issuance  of  a  show 
cause  order  if  the  State  determines  that 
a  permittee  has  persistently  or 
repeatedly  failed  to  comply  with  any 
program  requirements  or  has  not 
produced  coal  or  removed  overburden 
for  more  than  6  months.  The  permittee  is 
granted  30  days  in  which  to  request  an 
adjudicatory  hearing.  The  corresponding 
Federal  rules  at  30  CFR  B43.13(a)(l)  and 
30  CFR  843.13(b)  require  the  issuance  of 
a  show  cause  order  if  it  is  determined 
that  a  pattern  of  violations  of  any 
requirement  of  the  program  exists  and 
grant  the  permittee  the  right  to  a  hearing 
without  specifying  a  time  hmit.  The 
Federal  rules  do  not,  however,  require 
that  the  permittee  begin  mining 
operations  within  6  months.  The 
Director  finds  the  proposed  state  rule  to 
be  not  inconsistent  with  the 
corresponding  Federal  regulations. 

Maryland  is  deleting  the  provisions 
for  compliance  with  suspension 
schedules  in  section  A(3).  Suspension 
procedures  have  been  transferred  to 
section  C.  New  section  A(3)  requires 
that  any  violations  by  any  person 
conducting  surface  coal  mining  and 
reclamation  operations  on  behalf  of  the 
permittee  be  attributed  to  the  permittee 
unless  they  are  acts  of  deliberate 
sabotage.  As  the  revised  State  rule  is 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  843.13{a)(a),  the  Diredor 
finds  it  no  less  effective  than  its  Federal 
counterpart. 

Maryland  is  revising  section  A(4)  to 
address  discretionary  "persistent  or 
repeated  failure  to  comply"  findings  by 
the  State.  The  Slate  may  determine  that 
failure  to  comply  exists  or  has  existed 
based  on  two  or  more  inspections  of  the 
permit  area  within  any  twelve  month 
period.  A  "persistently  failed  to  comply" 
finding  may  be  made  if  the  permittee 
has  failed  to  meet  the  requirements  of 
any  notice  or  cessation  order  within  the 


specified  time  limits.  A  "repeatedly 
failed  to  comply"  finding  may  be  made  if 
a  permittee  has  been  died  on  two  or 
more  occasions  for  violation  of  the  same 
or  related  requirements,  or  has  been 
cited  on  three  or  more  occasions  for 
violations  of  different  requirements. 

The  corresponding  Federal  rule  is  30 
CFR  843.13(a)(2).  Given  the 
discretionary  nature  of  the  rule,  i.e..  "the 
Director  may  determine  that  a  pattern  of 
violations  exists  *  *  *"  and  the  broad 
parameters  of  the  State  rule  within 
whidi  this  discretion  may  be  exercised, 
the  Director  finds  the  State  rule  not 
inconsistent  with  its  Federal 
counterpart. 

Maryland  is  revising  section  A(5)  to 
address  mandatory  "persistent  or 
repeated  failure  to  comply"  findings  by 
the  State.  The  State  is  required  to  make 
a  "failure  to  comply"  finding  based  on 
three  or  more  inspections  of  the  permit 
area  within  any  12  month  period.  A 
"persistently  failed  to  comply"  finding  is 
required  if  the  permittee  fails  to  meet 
the  requirements  of  any  cessation  order 
within  30  days  from  the  issue  date.  A 
"repeatedly  failed  to  comply"  finding  is 
required  if  the  permittee  has  been  cited 
on  three  or  more  occasions  for  violation 
of  the  same  or  related  requirements,  or 
has  been  issued  cessation  orders  under 
Regulation  40G(2),  regardless  whether 
the  permittee  abated  the  violation 
within  30  days,  on  three  or  more 
occasions. 

The  corresponding  Federal  rule  at  30 
CFR  843.13(a)(2)  does  not  provide  for  a 
mandatory  pattern  of  violation 
determination.  The  revised  State  rule 
does  not  conflict  with  the  Federal 
requirements  for  pattern  of  violation 
determinations  since  the  State  is 
requiring  a  more  stringent  approach  as 
permitted  by  section  505(b)  of  SMCRA. 
Therefore,  the  Director  finds  the  revised 
Slate  rule  to  be  no  less  effective  than  its 
Federal  counterpart 

Maryland  is  revising  section  A(6)  to 
require  the  issuance  of  a  show  cause 
order  by  the  State  to  a  permittee  if  a 
"pereistent  or  repeated  failure  to 
comply"  finding  has  been  made,  or  the 
permittee  has  not  produced  coal  or 
removed  overburden  for  more  than  6 
months.  As  the  revised  Slate  rule  is 
substantively  identical  to  the 
corresponding  Federal  rule  at  30  CFR 
&43.13(a)(l).  the  Director  finds  it  no  less 
effective  than  its  Federal  counterpart 
Maryland  is  revising  section  A(7)  to 
permit  the  Slate  to  decline  to  issue  a 
show  cause  order  if  it  would  be 
demonstrably  unjust  to  issue  the  order. 
The  basis  for  the  finding  may  indude  a 
determination  that  the  violations  were 
not  the  result  of  willful  or  unwarranted 


failure  to  comply.  The  corresponding 
Federal  rules  at  30  CFR  843.13  (a)(1)  and 
(d)  require  that  a  show  cause  order  be 
issued  if  a  pattern  of  violations  exists  or 
has  existed  and  the  violations  were 
caused  willfully  or  through  unwarranted 
failure.  The  Director  is  given  discretion 
in  determining  the  existence  of  a  pattern 
of  violations.  Because  the  discretion 
encompasses  a  finding  of  demonstrable 
injustice  (47  FR  35630,  August  16, 1982). 
the  Director  finds  the  revised  State  rule 
no  less  effective  than  its  Federal 
counterpart. 

(b)  Show  cause  order  and  hearing. 
Maryland  is  revising  section  B  to  modify 
the  requirements  for  show  cause  orders 
and  hearing  procedures. 

Section  B(l)  is  revised  to  require  that 
a  show  cause  order  issued  by  the  State 
be  in  writing  and  sent  by  certified  mail 
to  the  permittee.  The  order  shall 
describe  the  basis  for  the  determination; 
shall  advise  the  permittee  that  he  may 
request  an  adjudicatory  hearing  within 
30  days  from  receipt  of  the  order,  shall 
advise  the  permittee  that  if  a  hearing  is 
not  requested,  the  State  will  revoke  the 
permit  and  forfeit  the  bonds  upon 
expiration  of  the  30  day  penod;  and 
shall  advise  the  permittee  that  permit 
revocation  and  bond  forfeiture  will 
result  in  denial  of  future  Maryland 
operator  licenses. 

Neither  the  Federal  regulations  at  30 
CFR  843.13  and  30  CFR  843.14  nor 
section  521  of  SMCRA  contains  specific 
requirements  for  the  contents  of  a  show 
cause  order.  The  regulatory  authonty  is 
provided  with  a  certain  degree  of 
latitude  in  this  area.  The  Director  finds 
that  the  additional  specificity  provided 
in  the  State  rule  is  not  inconsistent  with 
the  requirements  of  SMCRA  and  the 
corresponding  Federal  regulations. 

Maryland  is  revising  section  B(2)  to 
provide  for  show  cause  hearing 
notifications.  The  State  is  required  to 
give  30  days  written  notice  of  the 
hearing  to  the  permittee  and  all 
interested  parties.  It  shall  also  publish 
notice  of  the  hearing,  if  practicable.  The 
revised  State  rule  is  substantively 
identical  to  the  corresponding  Federal 
rule  at  30  CFR  843.13(b).  Therefore,  the 
Director  finds  it  no  less  effective  than  its 
Federal  counterpart. 

Maryland  is  revising  section  (BK3)  to 
require  that  show  cause  hearings  to 
revoke  a  permit  and  forfeit  bonds  be 
held  in  accordance  with  the  regulations 
governing  adjudicatory  heanngs.  The 
State  shall  have  the  burden  of 
establishing  a  pnma  facie  case  for 
revocation  and  forfeiture.  The  permittee 
shall  have  the  burden  of  persuasion  that 
the  permit  should  not  be  revoked  and 
bonds  forfeited.  With  regard  to  permit 


1106 


Federal  Register  /  Vol.  56,  No.  8  /  Friday.  January  11.  1991  /  Rules  and  Regulations 


revocation  proceedings,  the  Federal 
rules  at  30  CFR  843.13(b)  provide  that 
hearings  be  conducted  in  accordance 
with  specific  adjudicatory  procedures. 
The  Federal  rules  at  43  CFR  4.1193  also 
contain  burden  of  proof  provisions 
equivalent  to  those  of  the  revised  State 
rule.  The  Federal  rules  at  30  CFR  800.50 
do  not  however  apply  such  procedures 
or  provisions  to  bond  forfeiture 
proceedings.  Maryland  stated  on  June  5, 
1990.  that  for  the  purposes  of  COMAR 
section  42B,  bond  forfeiture  means  that 
the  bond  is  automatically  and  actually 
forfeited  and  the  State  will  reclaim  the 
site  using  the  forfeited  bond  unless, 
under  the  provisions  of  COMAR  section 
42(d)(1).  the  former  permittee  or  another 
person  with  a  fmancial  interest  begins 
reclamation  and  continuously  reclaims 
the  site  (Administrative  Record  No.  MD- 
457). 

The  Director  Fmds  that  the  revised 
State  rule  is  no  less  effective  than  the 
Federal  rules  governing  permit 
revocation  proceedings  at  30  CFR 
843.13(b)  and  43  CFR  4.1193,  and  not 
inconsistent  with  the  requirements  of 
SMCRA  or  those  of  the  Federal  rules 
governing  bond  forfeiture  at  30  CFR 
800.50. 

Maryland  is  revising  section  B(4)  to 
clarify  that  the  existence  of  a  show 
cause  proceeding  does  not  relieve  the 
permittee  from  his  responsibilities  under 
the  permit.  The  permittee  may  be 
subject  to  certain  civil  penalties  and 
further  prosecution  should  he  fail  to 
abate  any  continuing  violation.  The 
revised  State  rule  neither  has  a  direct 
counterpart  nor  conflicts  with  the 
Federal  regulations  at  30  CFR  843.13  and 
43  CFR  4.1190  et  seq. 

Therefore,  the  Director  fmds  that  the 
revised  State  rule  is  not  inconsistent 
with  the  requirements  of  SMCRA  or  the 
general  enforcement  provisions  of  the 
Federal  regulations. 

(c)  Suspension.  Maryland  is  revising 
section  C  to  modify  the  procedures  for 
permit  suspension.  Section  C(l)  is 
revised  to  allow  the  permittee  to  request 
a  temporary  suspension  of  the  permit 
instead  of  permit  revocation  and  bond 
forfeiture  if  the  permittee  can 
demonstrate  that  he  is  making  good 
faith  efforts  to  bring  the  operation  into 
compliance  and  can  submit  an 
acceptable  schedule  for  complete 
compliance.  The  Federal  rules  at  30  CFR 
843.13(a)(1)  comprehend  the  permittee 
showing  cause  why  his  permit  should  be 
suspended  rather  than  revoked.  43  CFR 
4.1192(b)  specifically  provides  that 
mitigating  factors  may  be  presented  to 
the  hearing  officer  regarding  issues  of 
permit  suspension  and  revocation.  The 
Director  finds  the  revised  State  rule  to 


be  no  less  effective  than  the  Federal 
regulations. 

Maryland  is  revising  sections  C(2)  and 
0(3).  Section  C(2)  is  revised  to  require 
that  a  suspension  of  a  permit  be 
accepted  by  the  permittee  in  a  written 
agreement  containing  certain 
stipulations.  The  permittee  must  attest 
to:  the  circumstances  which  led  to  the 
show  cause  order,  the  present  site 
conditions;  a  reclamation  or  compliance 
schedule;  the  submission  of  periodic 
reports;  the  payment  of  any  civil 
penalties  within  30  days  of  execution  of 
agreement;  and  immediate  revocation 
and  forfeiture  if  the  permittee  fails  to 
comply  with  the  schedule.  Section  C(3) 
is  revised  to  specify  that  removal  of  the 
suspension  will  result  in  the  reactivation 
of  the  permit.  The  revised  State  rules 
neither  have  direct  counterparts  nor 
conflict  with  the  Federal  regulations  at 
30  CFR  843.13(c)(2).  Therefore,  the 
Director  finds  that  the  revised  State 
rules  are  not  inconsistent  with  the 
requirements  of  SMCRA  or  the  Federal 
rules  governing  permit  suspension  at  30 
CFR  843.13(c)(2). 

Section  C(4)  is  revised  to  require  the 
State  to  notify  the  permittee  in  writing, 
by  certified  mail,  that  the  permit  is 
revoked  and  bonds  forfeited  if  the 
permittee  has  failed  to  comply  with  any 
compliance  schedule  specified  in  section 
C(3).  The  revised  State  rule  neither  has  a 
direct  counterpart  nor  conflicts  with  the 
provisions  of  30  CFR  800.50(a)(1)  and  30 
CFR  843.14(a)(2)  requiring  notice  by 
certified  mail.  The  Director  finds  the 
revised  State  rule  is  not  inconsistent 
with  the  requirements  of  SMCRA  or  the 
general  notice  provisions  of  the  Federal 
regulations. 

(d)  Revocation  and  forfeiture. 
Maryland  is  revising  section  D  to  modify 
the  requirements  for  the  revocation  of 
permits  and  forfeiture  of  bonds.  Revised 
section  D(l)  directs  the  State  to  notify 
the  former  permittee  in  writing,  by 
certified  mail,  that  all  bonds  are 
forfeited  and  payment  due  if  the  right  of 
appeal  has  not  been  exercised  or  the 
final  decision  upon  appeal  is  to  revoke 
and  forfeit.  The  permittee  shall  also  be 
advised  that  payment  may  be  avoided  if 
the  permittee  or  another  person  with  a 
financial  interest  completes  the 
reclamation  in  accordance  with  the 
compliance  schedule.  As  the  revised 
State  rule  is  substantively  identical  to 
the  corresponding  Federal  rule  at  30 
CFR  800.50(a)  (1)  and  (2).  and  does  not 
confiict  with  the  notice  provisions  of  30 
CFR  part  843  and  43  CFR  4.1190  et  seq., 
the  Director  finds  it  no  less  effective 
than  these  Federal  rules. 

Maryland  is  revising  section  D(2)  to 
clarify  that  completion  of  reclamation 


work  by  a  third  party,  instead  of 
forfeiture,  does  not  entitle  that  party  to 
receipt  of  collateral.  Collateral  will  be 
returned  to  the  former  permittee. 
Maryland  stated  on  June  5. 1990,  that  the 
provisions  of  section  D(2)  apply  to  those 
sites  reclaimed  by  a  person  other  than 
the  former  permittee,  instead  of 
forfeiture.  The  provisions  of  section  D(3) 
(discussed  below]  apply  to  those  sites 
not  reclaimed  by  the  former  permittee  or 
third  party  (Administrative  Record  No. 
MD-457).  While  neither  SMCRA  nor  the 
Federal  regulations  at  30  CFR  800.50 
contains  specific  rules  regarding  this 
issue,  30  CFR  800.50(a)(2)(i)  authorizes 
third  party  reclamation  and  30  CFR 
800.50(d)(2)  requires  that  unused  funds 
be  returned  to  the  party  ft-om  whom  they 
were  collected.  Therefore,  the  Director 
finds  that  the  revised  State  rule  is  not 
inconsistent  with  the  Federal  rules. 

Maryland  is  revising  section  D(3)  to 
require  in  all  cases  that  the  total  bond  or 
collateral  amount  be  forfeited, 
regardless  of  the  actual  amount  of 
reclamation  work  to  be  done.  All  funds 
will  be  deposited  into  the  Bituminous 
Coal  Open-Pit  Mining  Reclamation 
Fund. 

In  1980,  the  U.S.  District  Court 
remanded  S  808.14(b)  of  OSM"s  1979 
bond  forfei  ire  rules  for  not  having  a 
provision  for  returning  unused  portions 
of  the  forfeited  bond  [In  re:  Permanent 
Surface  Mining  Regulations  Litigation, 
February  26, 1980).  The  court  based  its 
remand  of  the  1979  rule  on  the  fact  that 
neither  section  509  nor  any  other  part  of 
SMCRA  authorizes  the  use  of  unused 
portions  of  forfeited  bond  funds  to  pay 
for  other  reclamation  costs  of  State 
programs.  In  1983,  OSM  responded  by 
requiring  at  30  CFR  800.50(d)(2)  that 
unused  funds  be  returned  by  the 
regulatory  authority  to  the  party  from 
whom  they  were  collected  (48  FR  32957. 
July  19, 1983).  Section  7-514(a)(2)  of  the 
Maryland  Administrative  Code  states 
that  funds  received  on  a  bond  forfeiture 
in  excess  of  the  amount  required  to 
reclaim  the  bonded  land  may  be  used  to 
reclaim  any  other  land  affected  by  open 
pit  mining.  Unlike  former  §  808.14(b),  the 
Maryland  rule  is  not  dependent  upon 
SMCRA  for  its  authority.  It  has  an 
independent  statutory  basis,  state  law, 
for  the  use  of  excess  forfeited  funds 
thereby  remedying  the  basis  for  which 
OSM's  1979  rule  was  remanded,  while 
Maryland's  proposed  requirement,  that 
the  total  bond  or  collateral  amount  be 
forfeited  and  deposited  into  a 
reclamation  fund  is  not  specifically 
authorized  by  SMCRA.  it  is  nonetheless 
well  within  the  discretion  provided  to 
the  slates  by  section  505  of  SMCRA  to 
propose  more  stringent  regulation  of  the 
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surface  coal  mining  and  reclamation 
operations  than  do  the  provisions  of 
SMCRA  and  its  implementing 
regulations.  Therefore,  the  Director  finds 
the  Maryland  proposed  rule  to  be  not 
inconsistent  with  the  requirements  of 
SMCRA  or  the  Federal  rules  at  30  CFR 
part  800. 

(e)  Service  of  show  cause  orders  and 
notices.  Maryland  is  revising  the  general 
requirements  for  the  service  of  show 
cause  orders  and  notices.  Section  E(l)  is 
revised  to  require  that  show  cause 
orders  and  other  required  notices  be 
served  on  the  permittee  at  the  address 
shown  on  the  permit  or  operator's 
hcense.  Section  E(2)  is  revised  to  specify 
that  service  shall  be  made  by  sending  a 
copy  of  the  order  or  notice  by  certified 
mail.  The  revised  State  rules  are 
substantively  identical  to  the 
corresponding  Federal  alternative  rule 
at  30  CFR  843.14(a)(2).  Therefore,  the 
Director  finds  them  no  less  effective 
than  their  Federal  counterpart 

12.  COMAR  18.13.09.43  Adjudicatory 
Hearings 

(a)  Review  procedures.  Maryland  is 
revising  section  B  to  modify  the  general 
procedures  for  the  initial  review  of 
requests  for  adjudicatory  hearings.  At 
Section  B(l).  the  State,  upon  reviewing  a 
request  for  a  hearing  and  considering 
certain  criteria,  is  given  discretionary 
authority  to  grant  or  deny  the  request. 
At  section  B(2),  a  criterion  is  added 
which  requires  the  State  to  consider 
whether  die  requestor  has  a  right,  duty, 
interest,  statutory  entitlement,  or 
privilege  which  is  or  may  be  adversely 
affected.  At  section  B(3),  the  State  is 
authorized  to  request  additional 
information  from  the  requestor  to  be 
submitted  within  10  days  after  receipt  of 
notification.  Section  B(4)  provides  that 
in  the  event  a  request  is  denied,  the 
State  must  notify  the  requestor  of  the 
right  to  appeal  within  certain  time  limits. 
Section  B(5)  authorizes  the  State  to 
conduct  the  appeal  hearing  and  provides 
for  notification  to  all  interested  parties. 
Section  3(6)  authorizes  the  State  to  issue 
a  final  decision  on  the  appeal.  If  the 
decision  is  adverse  to  any  party  other 
than  the  State,  that  party  may  obtain 
judicial  review  of  the  decision.  Section 
B(7)  provides  that  in  the  event  the 
request  for  a  hearing  is  approved,  the 
State  Secretary  or  liis  designee  shall  act 
as  the  hearing  officer  and  shall  properly 
notify  all  parties  of  the  date,  time  and 
place  of  said  hearing. 

The  corresponding  Federal  rules  at  43 
CFR  4.1100  et  seq.  provide  procedures 
for  adjudicatory  hearings  conducted  by 
the  Office  of  Hearings  and  Appeals 
(OHA).  OHA  conducts  the  hearing,  if 
one  is  requested,  and  issues  the 


decision.  However,  under  the  Maryland 
rules,  the  State  conducts  the  hearing  and 
issues  the  decision.  The  Director  finds 
that  the  revised  State  rules  concerning 
hearing  procedures  at  section  B  remain 
no  less  effective  than  the  Federal  rules. 

(b)  Prehearing  conference, 
adjudicatory  hearing,  and  post-hearing 
testimony.  Maryland  is  revising  sections 
D,  E.  and  F  to  reflect  the  increased 
authority  of  the  hearing  officer.  During 
prehearing  conferences  and 
adjudicatory  bearings,  the  hearing 
officer  is  authorized  to  identify  and  rule 
upon  issues  of  law.  The  current  State 
rule  requires  that  issues  of  law  be 
submitted  to  the  Attorney  General.  The 
hearing  officer  is  also  required  to 
provide  an  opportunity  for  any  party  to 
file  a  brief  in  support  of  his  position  on 
issues  of  law  identified  in  the 
proceedings. 

The  corresponding  Federal  rule  at  43 
CFR  4.1128  governing  hearings  provides 
for  the  submission  of  briefs  to  the  OHA 
Administrative  Law  Judge.  The  Director 
finds  that  the  revised  State  rules  at 
COMAR  08.13.09.43  D,  E.  and  F  are  no 
less  effective  than  the  corresponding 
Federal  rules  relating  to  hearings. 

Maryland  is  revising  section  K  to 
provide  that  the  Director  of  the  Water 
Resources  Administration  rather  than 
the  Secretary  is  the  party  authorized  to 
receive  proposed  decisions  from  the 
hearing  officer,  hear  oral  arguments,  and 
within  30  days  of  receipt  of  the  proposed 
decision,  issue  a  final  decision,  which 
may  be  appealed.  The  Federal 
regulations  at  43  CFR  4.1150  et  seq.  and 
4.1160  have  no  time  constraint  for  the 
issuance  of  a  hearing  decision  by  an 
Administrative  Law  Judge.  While  the 
time  limits  prescribed  by  section  K  will 
continue  to  be  adjusted  as  required  to 
meet  specific  statutory  deadlines  or  to 
ensure  full  presentation  of  all  relevant 
materials,  a  new  provision  is  included 
that  a  decision  on  a  request  to  review  a 
cessation  order  issued  for  a  violation 
which  creates  an  imminent  danger  to 
public  health  or  safety,  or  is  causing 
environmental  harm,  shall  be  rendered 
by  the  hearing  officer  within  30  days  of 
receipt  of  the  review  application  unless 
temporary  relief  is  granted.  The  Federal 
regulation  at  43  CFR  4.1180  also 
prescribes  a  30  day  time  frame  for  the 
issuance  of  a  decision  under  these 
circumstances. 

The  Director  fmds  the  revised  State 
rule  at  COMAR  08.13.09.43K  to  be  no 
less  effective  than  these  Federal  rules. 

(c)  Decision.  Maryland  is  revising 
section  M  to  provide  that  the  Director  of 
the  Water  Resources  Administration 
rather  than  the  Secretary,  notify  the 
parties  to  the  hearing  of  the  final 


decision  and  their  rights  of  appeal.  The 
Federal  rule  at  43  CFR  4.1120  ff  does  not 
specifically  require  such  notification. 
Therefore,  the  Director  finds  the  revised 
State  rule  to  be  not  inconsistent  with  the 
requiremente  of  SMCRA  or  the  Federal 
regulations. 

rV.  Summary  and  Disposition  of 
Coniments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  April  21. 1989,  Federal 
Register  ended  on  May  22. 1989.  No 
public  comments  were  received  and  the 
scheduled  public  hearing  was  not  held 
as  no  one  requested  an  opportunity  to 
provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(H)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Maryland  program. 

The  USDA  Soil  Conservation  Service 
and  the  U.S.  Army  Corps  of  Engineers 
supported  the  amendment. 

The  Mine  Safety  and  Health 
Administration  (MSHA)  expressed 
concern  that  certain  State  rules  may 
conflict  with  MSHA  regulations 
governing  refuse  piles.  Citing  COMAR 
08.13.09.33A(2)(a),  MSHA  commented 
that  30  CFR  77.215(e)  requires  that 
refuse  piles  shall  not  be  constructed  so 
as  to  impound  water  or  impede 
drainage. 

In  response,  the  Director  notes  that 
MSHA's  comments  are  specifically 
directed  to  a  provision  of  the  State 
regulations  which  is  being  deleted. 
Furthermore,  the  State  regulations  at 
COMAR  08.13.09.33A  address  coal  mine 
waste,  not  refuse  piles,  and  are 
substantively  identical  to  and  have  been 
previously  found  to  be  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.81  and  817.81.  The  State  instead 
provides  for  water  control  measures  for 
waste  piles  at  COMAR  08.13.09.33C 
which  require  that  the  disposal  area 
include  diversions  and  underdrains  as 
necessary-.  Maryland  stated  on  October 
9. 1990.  that  section  C  regulations  are 
interpreted  and  enforced  as  prohibiting 
the  impounding  of  water  and  the 
impeding  of  drainage  prohibited  by  the 
MSHA  regulations  (Administrative 
Record  No.  MD-472). 

MSHA  also  commented  that  all  refuse 
piles  constructed  in  layers  exceeding  2 
feet  with  slopes  exceeding  27  degrees 
must  have  construction  approved  by 
MSHA.  In  response,  the  Director  notes 
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that  the  State  regulations  at  COMAR 
08.13.09.33D(3)(a)  do  not  permit  the 
layers  to  exceed  24  inches  in  thickness. 
Provisions  allowing  variations  for  the 
disposal  of  dewatered  Hne  coal  waste 
have  been  deleted  from  the  State  rules. 
MSHA  also  commented  that  the  100- 
year,  6-hour  design  precipitation  event 
design  parameter  for  principal  and 
emergency  spillways  is  the  minimum 
parameter  the  agency  accepts.  In 
response,  the  Director  notes  that  the 
revised  State  rule  provides  for  the  100- 
year,  6-hour  event  and  is  therefore  as 
effective  as  the  corresponding  Federal 
regulations  at  30  CFR  816.84(d)  and 
817.34(d)  and  meets  the  minimum  MSHA 
standards. 

V.  Directors  Decision 

Based  on  the  above  flndings,  the 
Director  is  approving  the  amendments  to 
the  Maryland  regulatory  program 
submitted  on  March  30, 1989.  with  the 
provision  that  Maryland  make  the 
changes  identified  in  Findings  3  and  9 
prior  to  its  promulgation  of  the 
amendments. 

The  Federal  rules  at  30  CFR  part  920 
concerning  the  Maryland  program  are 
being  amended  to  implement  the 
Director's  decision.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  states  to 
conform  their  programs  to  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Envirorunental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relates  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.].  The  EPA 
concurred  without  comment 
(Administrative  Record  No.  MD-^99). 

VL  Procedural  Determinations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4.  7, 
and  6  or  Executive  Order  12291  for 


actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulatory 
impact  analysis  and  regulatory  review 
byOMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  OMB  under  44  U.S.C. 
3507. 

List  of  Subjects  in  30  CFR  Part  920 

Coal  mining,  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Dated:  January  3, 1991. 
CaH  C.  Close. 

Assistant  Director,  Eastern  Support  Center 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq. 

2.  In  §  920.15,  a  new  paragraph  (h)  is 
added  to  read  as  follows: 

$920.15    Approval  of  regulatory  program 
amendments. 


(h)  The  following  amendments 
submitted  to  OSM  on  March  30, 1989. 
are  approved  effective  January  11. 1991. 
with  the  exceptions  identified  herein. 
Revisions  of  the  following  rules  of  Code 
of  Maryland  Administrative 
Regulations: 

08.13.0901  General. 

08.13  09.02  Permit  Applications. 

08.13.09.13  Surface  Effects  of  Deep  Mines. 

08.13.09.17  Small  Operator's  Assistance 

Program. 

08.13.09.28  Special  Performance  Standards. 

08.13.09.31  Topsoil  Handling. 

08.13.09.32  Excess  Spoil  Disposal. 

08.13.09.33  Waste  Handling. 

08.13.09.34  Back  Filling. 

08.13.09.42    Permit  Suspensions,  RevocaUon 
and  Bond  Forfeiture. 


08.13.09.43    General  Provisions  on 
Adjudicatory  Hearings. 

[FR  Doc.  91-649  Filed  1-10-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

(COTP  Lot  Angeles/ Long  Beach 
Regulation  90-18) 

Security  Zone  Regulations;  Port  of  Los 
Angeles,  CA 

agency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  in  the  Port 
of  Los  Angeles,  California  around  any 
vessels  moored  at  LA  Berihs  219.  220. 
221,  222.  and  223  during  the  effective 
period  of  these  regulations.  The  zone  is 
needed  to  safeguard  vessels  involved  in 
military  equipment  outloads  at  LA 
berths  219,  220.  221.  222.  and  223  against 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  causes  of  a  similar  nature. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  captain  of  the  port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  00:01  a.m.,  January 
01, 1991.  It  terminates  at  midnight. 
March  31, 1991. 

FOB  FURTHER  INFORMATION  CONTACT: 
LT  R.F.  Shields  at  (213)  499-5570. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  destruction,  loss,  or 
injury  to  vessels  involved  in  military 
equipment  outloads  at  LA  berths  219, 
220,  221,  222,  and  223. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
R.F.  Shields,  project  officer  for  the 
captain  of  the  port,  and  LCDR  A.  Lotz, 
project  attorney.  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regtdation 

The  incident  requiring  this  regulation 
will  begin  00:01  a.m.  on  January  01, 1991, 
This  security  zone  is  necessary  to 
ensure  the  security  of  vessels  involved 
in  military  equipment  outloads  at  LA 
Berths  219.  220.  221,  222,  and  223. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Security  measures,  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6  and  33  CFR  160.5. 

2.  A  new  §  165.T1119  is  added  to  read 
as  follows: 

§  165.T1 1 19    Security  Zone:  Vessels 
Moored  at  Berths  219,  220,  221. 222,  and 
223  Port  of  Los  Angeles,  CA. 

(a)  Location.  The  following  area  is  a 
security  zone; 

The  waters  of  Los  Angeles  Harbor 
within  100  yards  of  any  vessels  moored 
at  LA  berths  219,  220,  221,  222,  and  223. 

(b)  Effective  date:  This  regulation 
becomes  effective  at  00:01  a.m.,  January 
01, 1991.  It  terminates  at  12  midnight. 
March  31. 1991. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.33  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  captain  of  the 
port.  Section  165.33  also  contains  other 
general  requirements. 

Dated:  December  14, 1990. 
).B.  Morris, 

Captain,  U.S.  Coast  Guard,  Captain  of  lite 
Port,  Los  Angeles/Long  Beach. 
[FR  Doc.  91-678  Filed  1-10-91;  8;45  amj 
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33  CFR  Part  165 

[COTP  Los  Angeles/Long  Beach 
Regulation  90-17] 

Security  Zone  Regulations;  Port 
Hueneme,  CA 

AGENCY:  Coast  Guard.  DOT. 
action:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  security  zone  in  Port 
Hueneme,  California,  around  any 
vessels  moored  at  Port  Hueneme  wharfs 
3,  4,  5,  and  6  during  the  effective  period 
of  these  regulations.  The  zone  is  needed 
to  safeguard  vessels  involved  in  military 
equipment  ouUoads  at  Port  Hueneme 
wharfs  3,  4,  5,  and  6  against  destruction, 
loss,  or  injury  from  sabotage  or  other 
subversive  acts,  accidents,  or  causes  of 
a  similar  nature.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
captain  of  the  port. 


EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  00:01  a.m^  January 
1, 1991.  It  terminates  at  12  midnight, 
March  31, 1991, 
FOR  FURTHER  INFORMATION  CONTACT.  LT 
R.F.  Shields  at  (213)  49&-5570. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  destruction,  loss,  or 
injury  to  vessels  involved  in  military 
equipment  ouUoads  at  Port  Hueneme 
wharfs  3,  4,  5.  and  6. 

Drafting  Information 

The  drafters  of  this  regulation  are  LT 
R.F.  Shields,  project  officer  for  the 
captain  of  the  port,  and  LCDR  A.  Lotz, 
project  attorney.  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation 

The  incident  requiring  this  regulation 
will  begin  00:01  a.m.,  on  January  1, 1991, 
This  security  zone  is  necessary  to 
ensure  the  security  of  vessels  involved 
in  military  equipment  outloads  at  Port 
Hueneme  wharfs  3,  4,  5,  and  6. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  tide  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows; 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1,  6.04-6  and  33  CFR  160.5. 

2.  A  new  S  165.T1118  is  added  to  read 
as  follows: 

§  1 65.T1 1 1 8  Security  Zone:  Vessels 
Moored  at  Wharfs  3, 4,  5,  and  6,  Port 
Hueneme,  CA. 

(a)  Location.  The  following  area  is  a 
security  zone; 

The  waters  of  Port  Hueneme  within 
100  yards  of  any  vessels  moored  at  Port 
Hueneme  wharfs  3.  4.  5,  and  6. 

(b)  Effective  date:  This  regulation 
becomes  effective  at  00:01  a.m..  January 
1. 1991.  It  terminates  at  12  midnight, 
March  31, 1991. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  S  165.33  of  this 
part,  entry  into  this  zone  is  prohibited 


unless  authorized  by  the  captain  of  the 
port.  Section  165.33  also  contains  other 
general  requirements. 

Dated:  December  14. 1990. 
).B.  Morris. 

Captain.  US.  Coast  Guard.  Captain  of  the 
Port  Los  Angeles/Long  Beach. 
[FR  Doc.  91-679  Filed  1-10-91;  8;45  am] 
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33  CFR  Part  165 

ICGDI  90-2041 

Security  Zone  Regulations;  Upper  Bay 
of  New  Yoric  Hart>or  at  Bayonne,  NJ 

AGENCY:  Coast  Guard,  DOT 

action:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  zone  in  the  Upper 
Bay  of  New  York  Harbor  at  Bayonne. 
New  Jersey.  This  zone  is  needed  to 
safeguard  personnel  and  property  at  the 
Military  Ocean  Terminal  (MOTBY) 
against  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of 
similar  nature  during  the  storage, 
loading  and/or  transport  of  military 
cargoes  or  personnel.  Entry  into  or 
movement  within  this  zone,  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  New  York. 

DATES:  This  regulation  becomes 
effective  at  7  a.m.  local  time  on  30 
November  1990  and  should  remain  in 
effect  unless  terminated  by  the  Captain 
of  the  Port  New  York. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York,  Bldg.  109,  Governors 
Island,  New  York,  NY.  10004-5096.  The 
comments  and  other  materials 
referenced  in  this  notice  wall  be 
available  for  inspection  and  copying  at 
the  Waterways  Management  Office, 
Bldg.  109,  Governors  Island,  New  York. 
Normal  office  hours  are  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand  delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  C.W.  Jennings  of  Captain  of  the 
Port,  New  York  (212)  668-7737. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
.   days  after  Federal  Register  pubhcation. 
Following  normal  rulemaking 
procedures  would  have  been  contrary  to 
the  public  interest.  Immediate  action  is 
needed  to  prevent  any  potential 
destruction  to  government  property  or 
loss  of  life. 
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Althou^  this  regulation  is  published 
as  ■  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  the  regulations,  and  give 
reasons  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Draftiiig  Infonnalion 

The  drafters  of  this  regulation  are 
LTJC  C.W.  lennings,  project  officer, 
Captain  of  the  Port.  New  York,  and  LT 
R.E.  Korroch.  project  attorney.  First 
Coast  Guard  District  Legal  Office. 

Discusaoa  of  Ragulatioa 

The  circumstances  requiring  this 
regulation  result  from  ongoing  activities 
at  the  Military  Ocean  Terminal, 
Bayonne,  New  jersey  in  support  of 
"Operation  Desert  Shield".  These 
activities  include  but  are  not  limited  to 
the  storage,  loading  and  transport  of 
military  cargoes  or  personnel  on 
property  chartered  by  or  wholly  owned 
by  the  United  States.  This  regulation 
commences  at  0700  on  30  November 
1990. 

This  regulation  is  issued  pursuant  to 
50  U.S.C  191  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

List  of  Subjects  La  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulation 

In  consideration  of  the. foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  USC  1225  and  1231:  50  USC 
191;  49  CFR  1.46  and  33  CFR  1.05-l(g).  8.04-1. 
6.04-6  and  33  CFR  160.5. 

2.  A  new  J  165.T1204  is  added  to  read 
as  follows: 

S165.T1204    8MiirttyZorM:UpfMrBayof 
Itow  Vorti  Harbor  at  Bayonrw.  KJ 

(a)  Location.  The  following  areas  are 
established  as  Security  Zones  during  the 
specified  conditions; 

(1)  That  portion  of  the  Upper  Bay  of 
New  York  Harbor  within  the  waters 
bound  by  a  line  drawn  from  the 
northeast  comer  of  Global  Marine 
Terminal.  Bayonne.  New  jersey  thence 
east  southeast  to  the  Gowanus  Flats 
Lighted  Gong  Buoy  27  (LLN  32295) 


thence  south  southwest  to  the  Kill  Van 
Kull  Lighted  Junction  Buoy  "KV"  (LLN 
34505)  thence  west  northwest  to  Exxon 
Pier  7  at  Con,stable  Hook.  Bayonne.  New 
jersey  thence  northerly  along  the 
shoreline  to  origin  during  the  loading, 
unloading,  storage,  embarkation  or 
disembarkation  of  military  cargoes  or 
personnel  used  in  support  of  "Operation 
Desert  Shield". 

(2)  The  waters  of  the  Upper  Bay  and 
Lower  Bay  of  New  York  Harbor  and 
Ambrose  Channel  within  500  yards  fore 
and  aft  and  200  yards  port  and 
starboard  of  any  vessel  involved  in 
support  activities  for  "Operation  Desert 
Shield"  as  it  transits  those  waters. 

(3)  The  waters  of  the  Upper  Bay  and 
Lower  Bay  of  New  York  Harbor  within  a 
500  yard  radius  of  any  vessel  involved 
in  support  activities  for  "Operation 
Desert  Shield"  as  it  lies  at  anchor  in 
those  waters. 

(b)  Effective  dale.  This  regulation 
becomes  effective  at  7  a.m.  local  time  30 
November  1990  and  should  remain  in 
effect  unless  terminated  by  the  Captain 
of  the  Port.  New  York. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  S  165.33  of  this 
part,  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

Dated;  November  30. 199a 
R.M.  Larrabee, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  New  York. 
[FR  Doc.  91-680  Filed  1-10-91:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

36  CFR  Part  3 

RIN  2900-AE93 

Concurrent  Benefits 

agency:  Department  of  Veterans 

Affairs. 

action:  Final  rule. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  on  concurrent 
benefits.  This  change  is  necessary  in 
order  to  implement  a  recent  VA  General 
Counsel  opinion  which  held  that 
temporary  disability  compensation  paid 
by  a  military  service  to  a  member  of  a 
reserve  component  who  was 
incapacitated  during  training  does  not 
constitute  active  service  pay.  The 
intended  effect  of  this  amendment  is  to 
allow  payment  of  VA  benefits  to 
reservists  who  receive  such  payments. 
EFFtcnvE  date:  April  30. 1990. 


FOR  FUHTMEU  MFOfMATION  CONTACT: 

Don  England.  Chief.  Regulations  Staff. 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration. 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW..  Washington.  DC 
20420,  (202)  233-3005. 
SUPPLEMENTAIIY  INFORMATION:  Based 
upon  a  VA  General  Counsel  opinion 
issued  in  1958,  VA  regulations  prohibit 
payment  of  VA  benefits  to  a  member  of 
a  reserve  component  who  is  receiving 
"sick  pay"  or  "incapacitation  pay"  after 
his  or  her  training  tour  has  expired.  In 
an  opinion  issued  April  30, 1990  (O.r  r 
Prec.  10-90),  however,  the  General 
Counsel  noted  that  the  nature  of  this 
disability  pay  has  changed  in  severa' 
important  regards  since  the  1950's. 
Under  current  law  a  reservist 
incapacitated  while  training  is  no  longer 
treated  exactly  as  a  member  of  the 
regular  services  who  is  incapacitated  in 
line  of  duty,  and  the  reservist  is  not 
guaranteed  full  pay  and  allowances 
since  there  are  offsets  for  nonmilitary 
earned  income.  The  recent  General 
Counsel  opinion  held  that  temporary 
disability  compensation  paid  to  a 
reservist  incapacitated  on  a  training  tour 
does  not  represent  payment  for  duty 
performed  and  that  it  is  no  longer  valid 
for  VA  to  include  "sick  pay"  and 
"incapacitation  pay"  in  its  definition  of 
active  service  pay.  Accordingly,  we  are 
amending  38  CFR  3.700(a)(l)(i)  to  delete 
any  reference  to  those  benefits. 

the  Department  of  Veterans  Affairs  is 
issuing  a  final  rule  to  amend  the 
provisions  of  38  CFR  3.700(a)(l)(i).  This 
change  is  necessary  to  conform  the 
regulatory  provisions  with  the  VA 
General  Counsel  precedent  opinion 
referenced  above.  Because  this 
amendment  constitutes  a  hberalizing 
change  relieving  a  restriction  and  an 
interpretive  rule,  publication  as  a 
proposal  for  public  notice  and  comment 
is  unnecessary.  For  the  same  reasons, 
this  amendment  is  retroactively 
effective  on  April  30, 1990.  the  date  of 
the  precedent  opinion  upon  which  it  is 
based. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be 
published,  this  amendment  is  not  a 
"rule"  as  defined  in  and  made  subject  to 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601(2).  In  any  case,  this  regulatory 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatorj-  Flexibility  Act. 
5  U.S.C.  601-612.  This  amendment  will 
not  directly  affect  any  small  entity. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
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amendment  is  non-maior  for  the 
following  reasons 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Pensions,  Veterans. 

Approved:  December  11, 1990. 
Edward  ].  Derwinski, 

Secretary  of  Veterans  Affairs. 

PART  3— {AMENDED] 

38  CFR  part  3,  Adjudication,  is 
amended  as  follows: 

In  S  3.700.  paragraph  {a)(l)(i),  the 
authority  citation  is  removed  at  the  end 
of  the  first  sentence,  the  second  and 
third  sentences  are  removed,  and  a  new 
authority  citation  is  added  at  the  end  of 
the  paragraph  to  read  as  follows; 

§  3.700    General 

t        *        »        *        * 

[a]  Veterans— (1)  Active  service  pay. 
(i)  *  *  * 

Authority:  38  U.S.C.  3104(c). 

•         *         *         •         • 

[FR  Doc.  91-729  Filed  l-lO-Sl;  8:45  am] 

BILUNQ  CODE  1320-01-41 


POSTAL  SERVICE 
39  CFR  Part  111 

Domestic  Mall  Manual;  Miscellaneous 
Amendments 

agency:  Postal  Service. 
ACTION:  Final  rule. 

summary:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  issue  37  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 
These  revisions  are  minor,  editorial,  or 
clarifying. 

EFFECTIVE  DATE:  December  16, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  V.  Pagano,  (202)  268-2969. 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual  has  been 


amended  by  the  publicanon  of  a 
transmittal  letter  for  issue  37,  dated 
December  16, 1990.  The  text  of  all 
published  changes  is  filed  with  the 
Director  of  the  Federal  Register. 
Subscribers  to  the  Domestic  Mail 
Manual  receive  these  amendments 
automatically  from  the  Government 
Printing  Office.  The  following  Summary 
of  Changes  section  of  the  transmittal  for 
issue  37  covers  the  minor  changes  not 
previously  described  in  interim  or  final 
rules  published  in  the  Federal  Register. 

Summary  of  Changes 
Chapter  1 

Exhibit  113.78,  Holiday  Service 
Levels,  is  revised  to  show  which 
national  holidays  the  Postal  Service 
currently  designates  as  widely  observed 
and  not  widely  observed.  Such 
designations  help  determine  the  services 
provided  on  those  days.  Memorial  Day. 
formerly  listed  as  a  holiday  not  widely 
observed,  is  included  with  the  other 
holidays  designated  as  widely  observed. 
Veterans  Day  is  now  grouped  with  those 
holidays  designated  as  not  widely 
observed. 

Exhibits  122.63c-l  are  revised  to 
reflect  changes  in  mail  processing 
operations,  especially  changes  in  the 
labeling  of  mail  for  the  U.S.  Virgin 
Islands,  identified  by  ZIP  Code  prefix 
008.  Boldface  type  indicates  the  changes. 
[Postal  Bulletin  21773. 10-4-90) 

SectioD  124.63b(l)(b)  restricts  the 
sending  of  adult  birds  by  Express  Mail 
to  shipments  expected  to  be  delivered 
the  next  day.  [Postal  Bulletin  21772,  9- 
20-90) 

Section  137.252f  is  added  to  explain 
two  abbreviations  used  in  the 
government  agency  code  list  found  in 
137.253.  Agencies  that  process  mail 
commercially  are  identified  by  the 
letters  "NA"  (not  available)  or  "C" 
(commercial). 

Section  137.253  is  updated  to  reflect 
the  addition  of  five  government 
agencies,  the  deletion  of  six  agencies, 
the  separate  listings  of  13  branches 
within  the  U.S.  Department  of  Labor, 
and  changes  to  several  sampling  and 
business  reply  mail  numbers.  Boldface 
type  indicates  these  changes, 

Section  137.272b(5)  and  Exhibits 
137.272a(3H5)  are  changed  to  describe 
and  illustrate  the  new  designs  and 
formats  required  for  standard  Postal 
Service  penalty  indicia  envelopes. 
[Postal  Bulletin  21776, 11-15-90) 

Section  145.12,  Application,  now 
requires  postmasters  to  issue  unique 
numbers  to  permit  imprint  holders.  This 
section  clarifies  the  procedures  used  for 
the  filing  of  an  application,  explains 
other  fees  that  may  be  required,  and 


describes  the  assignment  of  permit 
numbers.  [Postal  Bulletin  ZUlh,  11-1- 
90) 

Sections  145.755, 145i)61, 145J62, 
145JI63,  and  145.926f  are  added.  Section 
145.854  is  a  renumbering  of  145.86.  These 
additions  provide  the  qualifications  for 
mailers  at  Stage  I  of  the  System 
Certification  Program  at  the  time  of  their 
authorization  to  use  a  Manifest  Mailing 
System  (MMS),  Optional  Procedure  (OP) 
Mailing  System,  or  Alternate  Mailing 
System  (AMS)  after  October  1, 1990. 
[Postal  Bulletin  21776, 11-15-90) 

Part  149,  Indemnity  Claims,  reflects 
changes  that  now  allow  more  time  for 
follow-up  claims  (duplicates,  inquiries, 
etc)  on  insured,  registered,  and  COD 
mail.  Several  revised  sections  within 
this  part  clarify  the  requirement  that 
customerss  must  present  the  mailing 
container  and  its  packaging  to  the  Postal 
Service  when  a  claim  is  filed  for  damage 
or  partial  loss.  [Postal  Bulletin  21775, 
11-1-90) 

Section  153.82,  Unprotected  Places,  is 
revised  to  implement  new  procedures 
for  the  delivery  of  uninsured  parcels. 
Unless  endorsed  by  the  mailer  with  the 
words  "Carrier  Release"  or  requested  by 
a  written  order  from  the  addressee, 
parcels  shall  not  be  placed  on  porches, 
steps,  or  any  other  unprotected  area 
[Postal  Bulletin  21775, 11-1-90) 

Sections  159.435  and  159.485  are 
amended  to  define  unidentified  articles 
of  value  as  those  valued  at  $10  or  more 
Sections  159.523  and  159.54  are  revised 
to  show  that  requests  for  the  disposal  of 
undeliverable  books  and  sound 
recordings,  as  well  as  requests  for  the 
use  of  undeliverable  bulk  third-class 
mail  for  Postal  Service  studies  and 
developmental  programs,  must  be  sent 
to  the  General  Manager,  Business 
Requirements  Division.  Office  of 
Classification  and  Rates  Administration. 
U.S.  Postal  Service  Headquarters. 
[Postal  Bulletin  21774, 10-18-90) 

Section  165Z  Presentations,  is  revised 
in  response  to  the  recently  changed 
titles  of  some  of  the  officials  who 
approve  the  use  of  postage  and  other 
philatelic  products  for  Postal  Service 
presentations. 

Chapter  3 

Sections  364.122,  367.212,  367.221. 
367.222,  367.232,  369J,  and  Exhibit  367.1 

are  amended  to  require  a  green  Label  3 
instead  of  a  yellow  Label  C  on  packages 
prepared  when  50  pieces  or  more — but 
less  than  a  full  tray— remain  for  a  city 
with  a  unique  3-digit  ZIP  Code  prefix, 
after  the  5-digit  ZIP  Code  delivery  unit 
packages  have  been  prepared.  [Postal 
Bulletin  21772,  9-20-90) 
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Sectioot  387  jad.  444.24d.  M1.411d, 
and  787J11C  remind  presort  mailer*  Ihat 
they  may  include  carrier  route 
information  on  pieces  in  a  mailing  that 
do  not  qualify  for  the  carrier  route 
presort  discount.  [Posta!  Bulletin  2177Z 
9-20-90) 

Chapter  4 

Section  «2»J.  Em-eloping  and 
Wrapping.  Sealing,  and  Folding,  is 
revised  and  reorganized  to  require  that 
all  single  copies  of  second-class 
publications  mailed  to  APO/FPO    . 
addresses  must  be  enclosed  in  wrappers 
or  envelopes.  [Postal  Bulletin  21777. 11- 
29-90) 

ChaptwS 

Sectioa  K22,  Separation  of  Mailings. 
now  dtea  644.17  as  a  reminder  that 
authorixed  mailers  may  commingle 
mixed  level  third-dass  mail  on  pallets. 
[Postal  Bulletin  n77i.  10-18-90) 

Chapter* 

Sectiona  B17.527a.  917.591,  and  917.593 

now  permit  the  use  of  business  reply 
labels  on  letter-size  envelopes.  [Postal 
Bulletin  21772.  9-20-90) 

List  ol  Siibi«:U  in  M  CFR  Part  111 

Postal  service. 

PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows; 

Authority:  5  U.S.C  S52(8);  30  U.S.C  101. 
401,  403,  404.  3001-3011.  3201-3219.  3403-3406. 
3621.5001. 

2.  In  consideration  of  the  foregoing, 
the  table  at  the  end  of  i  111.3(e)  is 
amended  by  adding  at  the  end  thereof 
the  following; 


action:  Final  rule. 


$  1 1 1.3    Amandments  to  tha  Domestic  Hail 
Manual. 

Transmittal 
l«n«rlor 

ISSIW 

Dated 

putxicabon 

37 _._ 

.  Deceinbar  16. 

1990 

56  FR  [irtMft  FR 
paganufflbarl. 

Stanley  F.  Mires, 

Assistant  General  Counsel.  Legislative 

Division. 

[V^  Doc.  91-622  Filed  1-10-01;  8:45  am) 

■tUmO  COOC  7710- tMI 


39  CFR  Part  232 

Updating  of  Authority  Citation 
AQENCY:  Postal  Service. 


SUMMARY:  The  purpose  of  this  document 
is  to  update  the  authority  citation  for 
part  232  by  substituting  a  reference  to 
the  most  recently  enacted  appropriation 
act. 

EFFECTIVE  DATE;  November  5. 1990. 
FOM  FURTHEN  IMFOHMATION  CONTACT. 
Catherine  V.  Pagano.  (202)  268-2969. 
SUPFLEMKNTAJIY  INFORMATION: 

List  of  Subjects  in  39  CFR  Part  232 

Law  enforcement.  Postal  service. 

PART  232-{  AMENDED) 

The  authority  citation  for  part  232  is 
revised  to  read  as  set  forth  below: 

Authority-  39  U  S  C  401.  403(b)(3).  404{a)(7); 
40  U.S.C  3ia  318a.  318b.  318c:  section  600. 
Treasury.  Postal  Service  and  General 
Government  Appropnations  Act.  1991.  Pub.  L 
101-509:  18  L'.S.C  13.  3061;  21  U.S.C.  802.  844. 
Stanley  F.  Mires. 

Assistant  General  Counsel.  Legislative 
Division. 
[FR  Doc.  91-621  Filed  1-10-91:  8:45  am) 

SIUJMG  COOC  771»-11-« 


ENVIROflMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  22B 

(FRL  3896-5] 

Ocean  Dumping;  Designation  of  Site 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule.  

SUMMARY:  EPA  today  designates  the 
dredged  material  disposal  site  located 
offshore  of  San  Diego.  California  (LA-5) 
for  the  disposal  of  suitable  dredged 
material  removed  from  the  Port  of  San 
Diego  and  other  nearby  harbors  or 
dredging  sites.  The  LA-5  site  is 
approximately  5.4  nautical  miles 
southwest  of  Point  Loma  and  occupies 
an  area  of  about  077  square  nautical 
miles  (2.6  square  kilometers).  Water 
depths  within  the  area  are  between  480 
and  660  feet  (145  and  200  meters).  The 
center  coordinates  of  the  site  are:  32° 
36.83'  North  latitude  and  117°  20.67' 
West  longitude  (North  American  Datum 
from  1927).  with  a  radius  of  3,000  feet 
(910  meters).  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  dredged  material.  The  final  LA-6  site 
designation  is  for  an  indefinite  period, 
and  the  site  is  subject  to  management 
and  monitoring  programs  to  ensure  that 
unacceptable  adverse  environmental 
impacts  do  not  occur. 


DATES:  This  designation  shall  become 

effective  February  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Patricic  Cotter,  Regional  Ocean 
Disposal  Coordinator,  U.S. 
Environmental  Protection  Agency. 
Region  IX.  W-7-1,  75  Hawthorne  Street 
San  Francisco,  California  94105. 
telephone  (415)  744-1985  or  FTS  484- 
1985.  The  file  supporting  this  designation 
(including  the  Proposed  Rule,  the  Final 
Environmental  Impact  Statement,  the 
Coastal  Consistency  Determination,  the 
Science  Applications  International 
Corporation  (1990)  survey,  the  fish  blocli 
data  from  1984  to  1988,  the  EPA  Region 
IX  August  1989  sediment  testing 
requirements,  the  Management  Plan  and 
the  Site  Monitoring  Program)  are 
available  for  public  inspection  at  the 
following  locations; 

1.  F.PA  Public  Information  Reference  Unit 
(PIRU).  room  2904  (rear),  401  M  Street.  SW.. 
Washington.  DC. 

2.  EPA  Region  IX.  Library,  75  Hawthorne 
Street.  13th  Floor,  San  Francisco.  California. 

3.  U.S.  Army  Corps  of  Engineers.  Los 
Angeles  District  Library.  300  North  Los 
Angeles  Street.  Los  Angeles,  California. 

4.  Port  of  San  Diego,  Clerks  Office,  3165 
Pacific  Highway,  San  Diego,  CaHfomia.  , 

8UPPI.EMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (MPRSA)  of  1972.  as  amended.  33 
U.S.C.  1401  et  seq..  gives  the 
Administrator  of  EPA  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  October  1, 1986 
the  Administrator  delegated  authority  to 
designate  ocean  dredged  material 
disposal  sites  (ODMDS)  to  the  Regional 
Administrator  of  the  EPA  Region  in 
which  the  sites  are  located.  The  LA-5 
site  designation  action  is  being  made 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  40  CFR  part 
228  (40  CFR  228.4).  A  list  of  "Approved 
Interim  and  Final  Ocean  Dumping  Sites" 
was  published  on  January  11, 1977  (42 
FR  2462)  and  was  last  extended  on 
August  24, 1984  (49  FR  33647).  That  list 
established  the  Point  Loma  ODMDS 
(LA-4)  in  300  feet  of  water  and  the  LA-5 
site  as  interim  sites.  The  interim 
designation  status  of  the  LA-4  and  LA-5 
sites  was  cancelled  after  December  31, 
1988  when  time  expired  on  a  1980 
Consent  Agreement  between  EPA  and 
the  National  Wildlife  Federation  to  have 
selected  ocean  dredged  material 
disposal  site  designated.  The  LA-4  site 
was  never  used  as  a  dredged  material 
disposal  site.  Since  LA-4  was  cancelled. 
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no  further  discussion  concerning  this 
site  is  necessary  and  it  will  remain 
cancelled. 

EPA  Region  IX  now  proposes  to 
designate  LA-5  as  an  ODMDS  for 
continued  use.  subject  to  a  Management 
Plan.  The  LA-6  site  is  approximately  5.4 
nautical  miles  southwrest  of  Point  Loma 
and  occupies  an  area  of  about  0.77 
square  nautical  miles  (2.6  square 
kilometers).  Water  depths  within  the 
area  are  between  480  and  660  feet  (145 
and  200  meters).  The  center  coordinatej 
of  the  site  are:  32°  36.83'  North  latitude 
and  117*  20.67'  West  longitude  (North 
American  Datum  from  1927),  with  a 
radius  of  3,000  feet  (910  meters).  The 
Management  Plan  incorporates  a  Site 
Monitonr.g  Program  and  MPRSA 
Section  103  permit  review  process.  A 
copy  of  the  Management  Plan  is 
available  from  the  EPA  Region  IX 
address  above. 

B.  EIS  Development 

Section  102(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  42  U5.C.  4321  et  seq.,  requires  that 
Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  The  object  of 
NEPA  is  to  build  into  the  Federal  agency 
decision-making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  actions.  While 
NEPA  does  not  apply  to  designation  of 
ocean  disposal  sites.  EPA  has 
voluntarily  committed  to  prepare  EISs 
for  these  actions  (39  FR  37419.  October 
21. 1974). 

EPA  Region  IX  prepared  a  final  EIS 
entitled  "San  Diego  (LA-5)  Ocean 
Dredged  Material  Disposal  Site 
Designation  (U.S.  EPA.  Region  IX, 
1988)."  On  August  26, 1988  a  notice  of 
availability  for  public  review  of  the  FEIS 
was  published  in  the  Federal  Register 
(53  FR  32656).  A  Proposed  Rule  was  also 
published  in  the  Federal  Register  on 
August  26, 1988  discussing  EPA  Region 
IX's  intent  to  designate  the  LA-5  site  (53 
FR  32628).  Anyone  desiring  a  copy  of  the 
FEIS  or  the  Proposed  Rule  may  obtain 
them  from  the  EPA  Region  IX  office 
address  given  above  in  this  Fmal  Rule. 

C  Responses  to  FEIS  and  Proposed  Rule 
Comments 

During  the  public  comment  period  on 
the  FEIS  and  Proposed  Rule,  which 
closed  on  September  28. 1988.  EPA 
Region  IX  received  6  comment  letters. 

The  following  substantive  comments 
were  discussed  in  the  6  comment  letters: 

1.  The  County  of  San  Diego  requested 
that  EPA  Region  IX  cooperate  closely  on 
the  location  of  future  outfalls  near  the 


LA-5  site.  EPA  Region  K  and  the  U.S. 
Army  Corps  of  Engineers'  (Corps)  Los 
Angeles  District,  are  currently  woricing 
closely  with  the  City  of  San  Diego  staff 
on  this  issue.  Several  desigru  for  ocean 
outfalls  are  being  evaluated  by  the  City 
of  San  EHego.  EPA  Region  IX  is  directly 
involved  with  the  review  of 
environmental  documents  and  analysis 
of  potential  impacts.  Possible  conflicts 
between  construction  of  ocean  outfalls 
and  the  LA-5  site  will  be  minimized. 

2.  The  Cahfomia  Coastal  Commission 
commented  that  a  Coastal  Consistency 
Determination  may  be  required.  EPA 
Region  IX  has  evaluated  the  proposed 
LA-6  site  designation  for  consistency 
with  the  State  of  California's  approved 
coastal  management  program.  We 
determined  that  the  designation  of  LA-5 
is  consistent  to  the  maximum  extent 
practicable  with  section  307(c)(1)  of  the 
Coastal  Zone  Management  Act  as 
amended  (16  CFR  1451  et  seq.)  and  the 
State  of  California's  Coastal 
Management  Program  (sections  of 
chapters  1,  3  and  8  of  the  California 
Coastal  Act  of  1976,  as  amended).  EPA 
Region  DCs  determination  was 
submitted  to  the  California  Coastal 
Commission  for  review  on  September 
21, 1990.  A  copy  of  this  determination  is 
available  from  EPA  Region  IX  upon 
request. 

In  addition,  as  part  of  the  NEPA 
process.  EPA  Region  IX  has  consulted 
throughout  the  designation  process  with 
the  California  Coastal  Commission 
regarding  the  effects  of  disposal  at  LA-6 
on  California's  coastal  zone.  EPA  Region 
IX  has  taken  the  California  Coastal 
Commission's  comments  into  account  in 
preparing  the  LA-6  Final  EIS  and  this 
Final  Rule,  in  determining  whether  the 
proposed  site  should  be  designated,  and 
in  determining  whether  restrictions  or 
limitations  should  be  placed  on  the  use 
of  the  site.  On  December  11. 1990,  the 
California  Coastal  Commission  voted  10 
to  1  to  adopt  EPA  Region  IX's  Coastal 
Consistency  Determination. 

3.  The  California  Coastal  Commission 
expressed  concern  over  the  possible 
cumulative  effects  of  contaminants 
disposed  of  at  the  LA-5  site.  EPA  Region 
IX  and  the  Corps'  Los  Angeles  District, 
will  evaluate  the  suitability  of  all 
sediments  proposed  for  disposal  at  the 
LA-5  site.  National  sediment  testing 
guidance  ("Green  Book")  was  published 
in  1978  by  EPA  and  the  Corps  (U.S. 
Environmental  Protection  Agency  and 
U.S.  Army  Corps  of  Engineers,  1978). 
The  Green  Book  is  in  the  final  stages  of 
revision  and  a  new  version  is  expected 
in  early  1991.  Proposed  revisions  to  the 
1978  Green  Book  include  a 
recommendation  to  develop  a  regional 
testing  manual  for  the  ocean  dumping 


program.  This  manual  is  now  being 
prepared  by  EPA  Region  IX,  the  Corps' 
South  Pacific  Division  and  the  Corps' 
Los  Angeles  District.  In  August  1989 
Region  IX  prepared  recommended 
sediment  testing  procedures  for  all 
sediments  proposed  for  ocean  disposal 
as  an  aid  to  permit  applicants.  The 
August  1989  recommended  procedures 
and  the  1978  Green  Book  (or  the  1991 
revision)  should  be  used  until  a  regional 
manual  is  prepared  and  approved  for 
use. 

Adherence  to  these  procedures  and 
careful  review  of  the  test  results  by  EPA 
Region  K  and  the  Corps'  Los  Angeles 
District  will  ensure  that  unacceptable 
dredged  materials  are  not  disposed  of  at 
LA-5.  Sediments  will  be  considered 
suitable  for  ocean  disposal  only  if 
significant  undesirable  effects  on  the 
marine  environment  and  human  health 
are  not  expected  to  occur  based  on  the 
results  of  sediment  chemistry  tests, 
toxicity  tests  and  bioaccumulation  tests. 
Sediment  from  the  proposed  dredging 
site  will  be  compared  to  the  reference 
site  for  LA-5.  This  reference  site  is 
located  at  32°  46.00  North  latitude  by 
117'  22.70"  West  longitude.  North 
American  Datum  from  1927.  at  the  600- 
foot  depth  contour.  The  LA-5  site  will  be 
restricted  to  disposal  of  dredged 
sediments  only,  and  will  not  be  used  for 
the  disposal  of  industrial  or  municipal 
wastes.  A  Management  Plan,  including  a 
Site  Monitoring  Program,  has  been 
prepared.  The  guidelines  listed  in  the 
Management  Plan  will  help  to  insure 
that  cumulative  effects  of  contaminants 
will  be  reduced  and  that  significant 
adverse  impacts,  if  they  occur,  can  be 
mitigated. 

The  existing  Point  Loma  wastewrater 
outfall  is  located  approximately  4.5 
nautical  miles  (8.3  kilometers)  from  the 
LA-5  site.  The  associated  municipal 
discharge  effects  are  limited  to  local 
areas  near  the  outfall  and  do  not  extend 
to  the  vicinity  of  the  dredged  material 
disposal  site' There  is  little  likeKhood  of 
cumulative  interaction  between  dredged 
material  disposal  and  the  existing  Point 
Loma  outfall  discharge.  No  other  outfalls 
or  point  sources  of  pollution  exist  near 
the  LA-5  site. 

Estimates  of  sediment  accumulation 
at  the  disposal  site  have  been  made  by 
mathematical  modeling  Data  from 
Corps  MPRSA  Section  103  permits  for 
the  period  1977-1988  shows  that  an 
average  of  370.000  cubic  yards  (280.000 
cubic  meters)  of  dredged  material  was 
disposed  at  LA-5.  Based  on  an  annual 
average  deposition  of  10  percent 
clumped  material  info  a  990-foot  (300 
meter)  radius  dumping  zone,  bottom 
accumulation  will  average  5.5  inches  (14 
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centimeters]  at  960  to  1.310  feet  (300  to 
400  meters)  from  the  center  of  the 
dumping  zone.  Deposit  thickness  is 
predicted  to  decrease  to  an  average  of 
about  0.5  inch  (1,3  centimeters)  at  radial 
distances  of  about  3.000  feet  (910 
meters).  Beyond  3,000  feet,  accumulation 
is  projected  to  average  no  more  than 
about  0.3  inch  (0.8  centimeter)  per  year. 
For  higher  percent  dumping  of  the 
sediment,  the  corresponding  footprint  is 
smaller,  with  higher  accumulation  near 
the  center  of  LA-6  and  lower 
accumulation  at  the  disposal  site 
boundary  and  beyond. 

4.  The  California  Coastal  Commission 
also  expressed  concern  over  the  effects 
of  recurring  turbidity  from  disposal 
operations.  Additional  modeling  using 
disposal  quantities  twice  those  assumed 
in  the  1988  FEIS  has  been  conducted  to 
determine  the  turbidity  effects  at  the 
LA-5  site.  Parameters  chosen  for  this 
modeling  are  conservative  and 
overestimate  potential  impacts  of 
disposal  operations.  The  results  indicate 
that  suspended  solid  levels  in  the 
disposal  plume  decrease  as  the  material 
settles  and  disperses  from  the  dump 
area.  While  sand  and  other  heavy 
particles  will  settle  to  the  bottom  within 
60  seconds,  clay  and  silt  will  remain  in 
the  water  column  longer  and  these 
particles  will  be  affected  more  by 
dispersal  than  settlement. 

If  levels  of  suspended  solids  in  the 
water  at  LA-5  are  a  concern,  EPA 
Region  IX  and  the  Corps'  Los  Angeles 
District  may  require  special  disposal 
procedures  to  minimize  plume 
interaction.  Assuming  that  ocean 
disposal  is  occurring  on  a  regular  basis 
and  an  average  current  speed  of  0.39 
foot  per  second  (12  centimeters  per 
second),  a  disposal  plume  dumped  at  the 
upcurrent  edge  of  the  dumping  zone  will 
clear  the  downcurrent  boundary  in  less 
than  1.5  hours.  Therefore,  overlapping  of 
plumes  is  not  predicted  to  occur 
provided  individual  dumps  are 
separated  by  at  least  2  hours.  As  a 
conservative  measure,  the  Corps'  Los 
Angeles  District  may  restrict  repetitive 
dumping  to  a  minimum  interval  of  3 
hours  to  ensure  overlapping  plumes  will 
not  occur,  and  to  ensure  there  is  no  long- 
term  build-up  of  suspended  solids 
concentrations  at  the  LA-5  site.  This 
interval  may  be  revised  when  results  of 
the  Site  Monitoring  Program  are 
reviewed. 

5.  The  California  Coastal  Commission 
suggested  that  the  LA-5  site  should  be 
designated  on  an  experimental  basis  to 
allow  monitoring  of  disposal  operations, 
and  a  re-evaluation  of  the  designation 
based  upon  the  monitoring  results.  EPA 
Region  IX  has  chosen  to  designate  the 


LA-5  site  for  long-term  disposal,  and  to 
implement  a  tiered  Site  Monitoring 
Program  which  will  evaluate  three  major 
components,  water  column  impacts, 
sediment  Impacts,  and  biological 
impacts.  EPA  Region  IX  and  the  Corps' 
South  Pacific  Division  and  Los  Angeles 
District  will  review  the  results  of  the 
Site  Monitoring  Program  periodically  to 
determine  if  a  change  in  site  use  or 
designation  of  the  site  is  warranted. 

6.  The  Corps'  South  Pacific  Division 
questioned  the  need  for  testing  of  all 
proposed  dredged  material  and  the 
procedures  used  for  evaluating  the  test 
results.  The  Corps  is  correct  that  some 
sediments  are  exempt  from  chemical 
and  biological  testing  requirements 
based  upon  the  physical  characteristics 
of  the  material  and  the  location  of  the 
dredging  site  in  relation  to  sources  of 
contamination.  However,  much  of  the 
material  expected  to  be  disposed  at  the 
LA-5  site  may  not  satisfy  this 
exemption.  The  Ocean  Dumping 
Regulations  require  the  EPA  Regional 
Administrator  to  make  an  independent 
evaluation  of  the  proposed  dumping  in 
accordance  with  the  ocean  dumping 
criteria  (40  CFR  225.2(c)).  This 
evaluation  includes  reviewing  results  of 
physical,  chemical  and  biological  testing 
of  the  sediments  proposed  for  disposal. 

7.  The  Corps'  South  Pacific  Division 
questioned  the  need  to  monitor  the 
disposal  site.  Under  40  CFR  228.9  of  the 
Ocean  Dumping  Regulations,  the 
Regional  Administrator  may  initiate  a 
monitoring  program  if  necessary.  EPA 
Region  IX  has  determined  that  a 
monitoring  program  is  crucial  to 
evaluate  the  extent  of  potential  impacts 
at  the  LA-6  site.  A  Site  Monitoring 
Program  has  been  developed  as  a 
framework  to  addresses  the  concerns 
raised  by  regulatory  agencies,  resource 
agencies  and  the  public  in  response  to 
both  the  Draft  and  Final  EISs  regarding 
water  and  sediment  quality,  dispersion 
of  the  disposed  material,  and  impacts 
upon  biota  near  the  site.  The  Site 
Monitoring  Program  is  a  flexible 
program  based  on  specific  monitoring 
objectives  and  concerns  about  physical 
and  biological  impacts. 

D.  Alternatives  Analysis 

The  action  evaluated  in  the  1988  FEIS 
is  the  designation  of  the  LA-5  ODMDS 
for  continuing  use.  The  purpose  of  the 
designation  is  to  provide  an 
environmentally  acceptable  location  for 
ocean  disposal  of  dredged  material. 
Approval  of  a  specific  ocean  dredged 
material  disposal  permit  application  is  a 
completely  separate  process  from  site 
designation.  MPRSA  Section  103  permit 
applications  are  reviewed  on  a  case-by- 
case  basis  to  determine  whether  the 


proposed  dredged  material  is  suitable 
for  disposal  at  LA-5. 

The  FEIS  discussed  the  need  for  the 
site  designation  and  examined  a  range 
alternatives  to  the  proposed  action, 
including  3  ocean  disposal  sites.  Land- 
based  disposal  alternatives  were 
examined  in  the  FEIS  and  found  to  be 
unacceptable  for  disposal  of  large 
amounts  of  dredged  material  (FEIS 
pages  2-1  to  2-8).  However,  land 
disposal  alternatives  will  be  evaluated 
by  EPA  Region  IX  and  the  Corps'  Los 
Angeles  District  on  a  case-by-case  basis 
during  the  permitting  process  when  the 
need  for  ocean  dumping  is  presented  by 
the  permit  applicant  (40  CFR  227.14  to 
227.16).  The  following  alternatives  were 
evaluated  in  the  FEIS: 

1.  No  Action— Selection  of  this 
alternative  would  prevent  final 
designatio»of  the  LA-5  site.  No  action 
on  the  site  designation  could  force  the 
Corps's  Los  Angeles  District  to 
designate  a  site  under  Section  103  of 
MPRSA,  or  modify,  cancel  or 
recommend  no  Federal  participation  in 
dredging  projects  that  may  require 
ocean  disposal  of  suitable  material.  This 
alternative  has  been  rejected  by  EPA 
Region  IX  because  the  LA-6  site  has 
been  used  successfully  in  the  past  and 
the  environmental  impacts  at  the  site 
have  been  acceptable. 

2.  Delayed  Action  Alternative — The 
need  for  an  ODMDS  is  a  continuing 
concern  for  dredging  projects  in  San 
Diego  Bay  and  requires  conclusion  of 
the  site  designation  process  in  the  most 
expeditious  manner  possible.  Therefore. 
EPA  Region  IX  is  proposing  to  designate 
LA-5  for  continued  use  and  we  will 
manage  the  site  to  prevent  significant 
adverse  environmental  impacts. 

3.  Upland  Disposal  (including  beach 
replenishment,  landfilling  in  port  areas 
and  disposal  at  sanitary  landfills) — 
These  alternatives  are  considered  on  a 
case-by-case  basis  during  the  Corps' 
MPRSA  section  103  permit  appfication 
review  process.  Beach  replenishment 
may  be  preferred  to  ocean  disposal  if 
the  dredged  material  is  compatible  with 
the  beach  and  studies  show  that  the 
dredged  material  will  replinish  the 
beach.  Permitting  for  beach 
replenishment  is  regulated  under  section 
404  of  the  Clean  Water  Act  (CWA). 
Disposal  of  large  amounts  of  dredged 
material  at  an  upland  site  is  not  a 
feasible  long-term  solution  for 
management  of  dredged  material 
disposal  because  these  sites  are  limited 
in  the  San  Diego  area.  Upland  disposal 
can  be  evaluated  on  a  case-by-case 
basis  as  part  of  the  permit  application 
process. 
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4.  LA--5  ODMDS  (Preferred 
Alternative) — ^This  site  was  selected  aa 
the  preferrod  alternative  because  it  is  a 
historical  site  and  it  satisfies  the  site 
selection  criteria  (40  CFR  228.5  and 
228.6(a)).  The  site  is  located  5.4  nautical 
miles  (10  kilometers)  southwest  of  Point 
Loma  on  the  continental  shelf  in  480  to 
660  feet  (145  to  200  meters)  of  water.  The 
environmental  impacts  at  the  site  have 
been  determined  to  be  acceptable.  The 
anticipated  future  use  of  the  site  will  not 
cause  significant  adverse  environmental 
impacts  and  conflicts  with  other  uses  of 
the  ocean  are  minimal. 

5.  LA-4  ODMDS— This  site  is  located 
in  270  feet  (82  meters)  of  water,  4.9 
nautical  miles  (9.1  kilometers)  south  of 
Point  Loma.  Synergistic  effects  from  the 
Point  Loma  outfall,  proximity  to  fishing 
and  boating  areas,  and  effects  on  kelp 
beds,  benthic  resources,  cultural 
resources,  navigation  and  shoreline 
processes  were  evaluated  in  the  FEIS. 
EPA  Region  IX  and  the  Corps'  Los 
Angeles  District  determined  that  the 
environmental  impacts  of  designating 
the  LA-4  site  were  not  acceptable 
because  the  site  could  potentially 
impact  the  major  resources  listed  above. 

6.  Deep  Water  ODMDS— The 
candidate  deep  water  site  is  located  12 
to  16  nautical  miles  (22  to  30  kilometers) 
off  Point  Loma  in  3.600  feet  (1.090 
meters)  of  water.  This  site  has  not  been 
used  previously  as  a  disposal  site.  The 
major  reason  for  not  selecting  this  deep 
site  is  that  disposal  of  dredged  material 
would  cause  new  impacts  at  an 
undisturbed  habitat.  The  LA-5  site,  in 
contrast,  has  been  used  for  disposal  of 
dredged  material  since  the  1970*8  and 
impacts  at  the  site  have  been 
acceptable.  Other  reasons  for  not 
selecting  the  deep  site  include:  the 
proximity  to  the  Coronado  Bank  (also 
known  as  9-Mile  Bank)  which  is  an 
imp>ortant  fishing  area,  the  distance  from 
potential  dredging  areas,  the  larger  size 
of  the  area  affected  by  disposal,  and  the 
difficulty  in  monitoring  and  surveillance. 

The  FEIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  of  LA-5  and  is  based  on  a 
disposal  site  environmental  study.  The 
Final  Rule  is  being  promulgated  in 
accordance  with  MPRSA,  the  EPA 
Ocean  Dumping  Regulations,  and  other 
applicable  Federal  environmental 
legislation.  This  Final  Rule  for 
designation  of  LA-5  as  an  ocean 
dredged  material  disposal  site  fills  the 
same  role  as  the  Record  of  Decision 
required  under  regulations  promulgated 
by  the  Council  on  Environmental 
Quahty  for  agencies  subject  to  NEPA. 


E.  Site  DestgnatioD 

On  August  28, 1988  (53  FR  3268).  EPA 
proposed  designation  of  the  LA-5  for  the 
continuing  use  as  a  dredged  materizil 
disposal  site  for  San  Diego  Bay  and 
vicinity.  The  pubhc  comment  period  on 
the  proposed  action  closed  September 
26. 1988.  Today  EPA  Region  IX 
designated  LA-5  as  an  ocean  dredged 
material  disposal  site  for  continued  use. 
subject  to  a  Management  Plan.  If 
disposal  operations  at  the  site  are 
shown  to  cause  unacceptable  adverse 
environmental  impacts,  further  use  of 
the  site  will  be  restricted  or  terminated 
as  soon  as  a  suitable  alternative 
disposal  site  can  be  designated. 

F.  Regulatofy  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use  (40  CFR 
228.5).  Sites  are  selected  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  causing  impacts  outside  the 
disposal  site.  In  addition,  site  selection 
must  permit  effective  monitoring  to 
evaluate  specific  areas  of  concern,  such 
as  water  quality  impacts,  significant 
movement  of  sediment  outside  the  site 
and  unacceptable  impacts  to  the  marine 
environment  or  human  health.  Where 
feasible,  locations  off  the  continental 
shelf  and  historical  sites  are  chosen.  The 
11  specific  site  selection  criteria  are 
listed  in  40  CFR  228.6(a)  of  the  EPA 
Ocean  Dumping  Regulations.  These 
specific  factors  are  used  to  evaluate  all 
candidate  disposal  sites. 

The  LA-5  site,  is  acceptable  under  the 
5  general  and  11  specific  site  selection 
criteria  defined  at  40  CFR  228.5  and 
228.6(a).  respectively.  Historical  use  at 
the  existing  site  has  not  resulted  in 
substantiaUy  adverse  effects  to  living 
resources  of  the  ocean  or  to  other  uses 
of  the  marine  environment.  The 
characteristics  of  the  LA-5  site  are 
reviewed  below  in  terms  of  the  11 
specific  site  selection  criteria. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast  (40  CFR  228.6(a)(1)).  The  LA- 
5  site  is  approximately  5.4  nautical  miles 
southwest  of  Point  Loma  and  occupies 
an  area  of  about  a77  square  nautical 
mile.  Water  depths  within  the  area  are 
between  480  and  660  feet  The  center 
coordinates  of  the  site  are:  32*  36.83' 
North  latitude  and  117"  20.67'  West 
longitude  (North  American  Datum  from 
1927),  with  a  radius  of  3.000  feet  (910 
meters). 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
Juvenile phase$  (40  CFR  228.e(a)(2)).  The 


LA-5  site  provides  feeding  and  breeding 
areas  for  common  resident  benthic 
species.  Designation  of  the  site  will  not 
affect  any  geographically  limited 
habitats,  breeding  sites  or  cntical  areas 
that  are  essential  to  commercially  or 
recreationally  important  species  or  rare 
or  endangered  species. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas  (40  CFR  228.6(a)(31). 
The  LA-5  site  is  5.4  nautical  miles 
southwest  of  Point  Loma  (the  nearest 
shoreline),  10  nautical  miles  (18 
kilometers)  from  Mission  Beach  and  11 
nautical  miles  (20  kilometers)  from 
Imperial  Beach.  EPA  Region  IX  and  the 
Corps'  Los  Angeles  District  have 
determined  that  aesthetic  impacts  of 
plumes,  transport  of  dredged  material  to 
any  shoreline  and  alteration  of  any 
habitat  of  special  biological  significance 
or  marine  sanctuary  will  not  occur  if  this 
site  is  designated.  Suspended  solids 
from  the  LA-5  site  vnW  move  northwest 
with  the  prevailing  current.  Currents  m 
the  region  are  variable,  however,  and 
sometimes  flow  southeast  towards 
shore.  Initial  modeling  results  using  a 
southeastern  current  scenario  indicate 
that  suspended  solid  levels  would 
decrease  to  background  levels  before 
the  plume  reaches  the  shoreline.  More 
detailed  plume  data  from  the  Site 
Monitoring  Program  will  be  used  in 
future  modeling  analyses  when  it 
becomes  available. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  waste  if  any  (40 
CFR  22a.6(a)(4)).  An  annual  average  of 
approximately  37a000  cubic  yards 
(280.000  cubic  meters)  of  predominantly 
silts  and  clays  dredged  fitjm  San  Diego 
Bay  and  other  nearby  harbor  areas  are 
expected  to  be  disposed  at  the  LA-5 
OD.^IDS  once  it  is  desigr;ated.  These 
projections  are  based  on  histoncal  use 
of  the  site.  The  actual  amount  of 
disposal  -may  vary  from  the  annual 
average  for  any  given  year.  EPA  Region 
IX  and  the  Corps  Los  Angeles  District 
will  evaluate  and  manage  the  amount  oi 
dredged  material  proposed  for  disposal 
at  LA-  5  through  the  MPRSA  section  103 
pormi;  process. 

Ail  dredged  material  proposed  for 
disposal  at  the  site  must  be  suitable  for 
ocean  disposal.  This  determination  will 
be  made  by  EPA  Region  IX  and  the 
Corps  Los  Angeles  District  based  upon 
the  results  of  physical,  chemical  and 
biological  tests  before  a  MPRSA  section 
103  permit  can  be  issued.  Certain 
dredged  material  may  be  exempted  from 
chemical  and  biological  testing  based 
upon  the  physical  characteristics  of  the 
sediments  and  their  location  in  relation 
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to  sources  of  contamination  (40  CFR 
227.13(b)(1)).  Disposal  will  occur  from 
hopper  dredges  or  split-hull  barges  or 
scows  towed  by  tugboats  to  the  site. 
Dumping  of  dredged  material  that 
containing  prohibited  compounds 
defined  at  40  CFR  227.5.  or  persist  or 
other  industrial  or  municipal  wastes  will 
not  be  permitted  at  the  site. 

5.  Feasibility  of  surveillance  and 
monitoring  (40  CFR  228.6(a)(5)).  The  U.S. 
Coast  Guard  (USCG)  is  the  Federal 
agency  with  authority  to  conduct 
surveillance  of  disposal  activities  at  the 
sea.  EPA  Region  IX  and  the  Corps'  Los 
Angeles  District  will  assist  the  USCG  to 
enforce  permit  conditions. 

A  Site  Monitoring  Program  has  been 
developed  by  EPA  Region  IX  and  the 
Corps'  South  Pacific  Division  and  Los 
Angeles  District.  The  major  components 
are  listed  below. 

a.  Physical  and  biological  concerns 
will  be  key  factors  in  the  three- tiered 
Site  Monitoring  Program. 

(1)  Tier  1  monitoring  is  a  physical 
survey  of  the  disposal  site  to  determine 
whether  disposed  dredged  material 
remains  at  LA-5.  The  types  of  surveys 
could  include:  Precision  bathymetry, 
side-scan  sonar,  REMOTS  sediment 
profile  photography,  sub-bottom 
profiling,  or  other  similar  procedures.  If 
a  management  decision  can  be  made 
with  the  data  obtained  from  the  physical 
survey,  then  additional  monitoring 
activities  in  a  higher  tier  may  not  be 
necessary.  If  more  data  are  needed  to 
make  a  management  decision,  Tier  2 
monitoring  may  be  initiated. 

(2)  Tier  2  monitoring  will  focus  on  the 
physical  effects  of  dredged  material 
movement  out  of  the  LA-5  site  on 
sensitive  benthic  biological  resources  of 
concern  identified  by  EPA  Region  IX 
and  the  Corps'  Los  Angeles  District.  The 
benthic  resources  of  concern  could 
include  infauna,  epifauna,  demersal 
fishes  and  fisheries  resources  identified 
in  the  FEIS  and  in  the  1984  to  1968  fish 
block  data  from  the  California 
Department  of  Fish  and  Game.  The 
benthic  community  at  the  boundary  of 
LA-5  and  the  adjacent  areas  will  be 
compared  to  the  benthic  community  at 
the  reference  site  used  to  determine 
whether  proposed  dredged  material  is 
suitable  for  ocean  disposal.  If  a 
management  decision  can  be  made  with 
the  data  obtained  from  the  benthic 
community  comparisons,  tnen  additional 
monitoring  activities  in  a  higher  tier  may 
not  be  necessary.  If  more  data  are 
needed  to  make  a  management  decision. 
Tier  3  monitoring  may  be  initiated. 

(3)  Tier  3  monitoring  will  be 
conducted  as  part  of  EPA  Region  IX's 
oversight  responsibiUties  for  site 
designation.  This  tier  involves  the 


assessment  of  benthic  body  burdens  of 
contaminants  if  Tier  2  shows 
unacceptable  environmental  impacts  on 
the  resources  of  concern.  EPA  Region  IX 
will  determine  whether  LA-5  is  a  source 
of  significant  bioaccumulation  in  the 
tissues  of  benthic  species  collected  at 
LA-5  and  the  adjacent  area  compared  to 
the  reference  site.  These  data  will  be  the 
basis  for  continuing  use  of  LA-5. 
management  options  to  further  limit 
disposal  times,  quantities  or 
characteristics  of  the  dredged  material, 
or  the  possible  closure  of  the  site  after 
another  site  is  designated. 

b.  The  LA-5  Management  Plan  has 
some  basic  guidelines  for  site  use 
including: 

(1)  Use  of  the  site  shall  be  restricted  to 
disposal  of  dredged  sediments  only, 
regulated  under  Section  103  of  MPRSA. 

(2)  All  sediments  proposed  for 
dredging  must  be  determined  to  be 
suitable  for  ocean  disposal  by  EPA 
Region  IX  and  the  Corps'  Los  Angeles 
District.  Suitability  for  ocean  disposal 
will  be  determined  after  review  of  the 
results  of  physical,  chemical  and 
biological  testing  of  the  sediments, 
except  those  sediments  specifically 
exempted  from  such  testing.  When  the 
material  does  not  qualify  for  an 
exemption,  testing  and  reporting 
procedures  shall  be  conducted  as 
described  in  procedures  approved  by 
EPA  Region  IX  and  the  Corps'  Los 
Angeles  District. 

(3)  No  dredged  material  will  be 
disposed  of  at  LA-5  without  a  MPRSA 
section  103  permit  issued  by  the  Corps' 
Los  Angeles  District,  or  as  authorized  in 
a  Corps'  Civil  Works  project.  All  such 
permits  or  Corps'  Civil  Works  projects 
are  subject  to  the  approval  of  EPA 
Region  IX.  All  disposal  operations  will 
be  carried  out  in  accordance  with  the 
special  conditions  and  other  procedures 
set  out  in  the  MPRSA  section  103 
permits  or  specifications  of  the  Corps' 
Civil  Works  project. 

(4)  If  the  dredged  material  is  expected 
to  form  significant  surface  plumes,  the 
timing  of  disposal  operations  may  be 
restricted  to  no  more  than  one  every  3 
hours,  unless  otherwise  directed. 

(5)  Disposal  is  expected  to  average 
about  370,000  cubic  yards  (280.000  cubic 
meters)  per  year.  If  more  dredged 
material  is  proposed  for  disposal  than 
the  annual  average,  management 
decisions  will  be  evaluated. 

(6)  All  sediments  will  be  disposed 
within  a  990-foot  (300  meter)  radius 
circle  centered  at  the  coordinates  of  the 
disposal  site,  unless  otherwise  directed. 

(7)  There  are  no  restrictions  on  the 
type  of  disposal  equipment  that  can  be 
used;  however,  it  is  anticipated  that 
most  of  the  dredged  material  will  be 


excavated  by  clamshell  dredges  and 
disposed  from  split-hull  scows  or 
barges,  or  excavated  by  hopper  dredges 
and  disposed  from  the  hopper  dredge  or 
a  towed  barge. 

(8)  The  USCG  is  responsible  for 
surveillance  of  vessels  disposing  of 
dredged  material  at  the  site.  As  staff 
and  equipment  availability  permit.  EPA 
Region  IX.  the  Corps'  Los  Angeles 
District  or  the  USCG  may  provide  a 
vessel  rider,  an  escort,  or  impose  other 
requirements  to  confirm  that  disposal 
occurs  within  the  central  dumping  zone. 

(9)  The  following  reporting 
requirements  shall  be  incorporated  into 
all  MPRSA  section  103  permits  for  use  of 
the  LA-5  site: 

(a)  The  permittee  shall  notify  EPA 
Region  IX.  the  Corps'  Los  Angeles 
District  and  the  USCG  Marine  Safety 
Office  in  Long  Beach  at  least  two  weeks 
prior  to  the  start  of  the  disposal  activity. 

(b)  Each  permittee  shall  provide  EPA 
Region  IX  and  the  Regulatory  Branch  of 
the  Corps'  Los  Angeles  District,  with  the  - 
following  information  within  30  days 
following  the  end  of  the  disposal 
operation: 

Project  information:  Project  name; 
permittee;  permit  number,  project 
beginning  and  ending  dates;  project 
description,  including  a  chart  of  the  area 
dredged,  depth  of  dredging,  side  slopes 
and  overdredging  (tolerance)  depth;  and 
the  type  of  dredging,  either  construction 
or  maintenance. 

Disposal  information:  For  each  trip  to 
the  disposal  site  the  master  of  the 
towing  vessel  or  hopper  dredge  shall 
provide  a  certified  record  of  the 
following  information:  Date;  hopper 
dredge  or  towing  vessel  and  scow  or 
barge  name,  number  and  owner 
capacity  of  the  hopper  dredge,  disposal 
vessel,  scow  or  barge  (in  cubic  yards 
and  cubic  meters);  estimate  of  yardage 
discharged  on  each  trip;  a  plot  of  each 
hopper  dredge,  barge  or  scow  disposal 
track  once  inside  the  boundaries  of  the 
LA-5  disposal  site,  including  the  time 
and  coordinates  for  the  beginning  and 
ending  of  disposal;  and  any  unusual 
conditions  affecting  disposal  on  any  trip 
(i.e.,  heavy  seas,  equipment  malfunction, 
etc.). 

Post-dredging  information:  A  copy  of 
the  controlled  pre-dredging  and  post- 
dredging  hydrographic  surveys  of  the 
dredging  site;  quantity  calculations  of 
the  separable  reaches  actually  dredged; 
the  total  number  of  disposal  trips;  total 
amount  of  dredged  material  placed  at 
LA-5  in  cubic  yards  and  cubic  meters: 
and  if  the  dredged  material  is  not 
exempt  from  testing,  the  mass  loading  of 
materials  disposed  at  the  LA-5  site 
should  be  calculated  based  on  chemical 
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analyses  used  to  characterize  the 
dredged  material  before  the  permit  was 
issued. 

c.  If  significant  adverse  impacts  are 
detected  at  or  beyond  the  site  boundary, 
site  use  or  designation  can  be  modified 
by  EPA  Region  IX  and/or  the  Corps'  Los 
Angeles  District  to  minimize  adverse 
environmental  impacts.  These 
modifications  will  be  governed  by  the 
following  criteria: 

(1)  Exceedance  of  Federal  water 
quality  criteria  no  more  than  4  hours 
after  a  disposal  within  the  site,  or  at  any 
time  beyond  the  LA-5  site  boundary. 

(2)  Movement  of  disposed  material 
toward  significant  biological  resource 
areas,  marine  sanctuaries  or  beaches 
that  will  cause  unacceptable 
environmental  impacts. 

(3)  Significant  adverse  changes  in  the 
structure  of  the  benthic  community 
outside  the  disposal  site  boundary. 

(4)  Significant  adverse 
bioaccumulation  in  organisms  collected 
from  the  disposal  site  or  areas  adjacent 
to  the  LA-5  site  boundary  compared  to 
the  reference  site. 

(5)  Significant  adverse  impacts  upon 
commercial  or  recreational  fisheries 
resources  near  the  site. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any  (40  CFR 
228.6(a)(6)).  Surface  water  currents  near 
LA-5  are  variable  in  magnitude  and 
direction  but  the  net  movement  is 
predominantly  north  to  northwest  at  0.06 
to  0.10  feet  per  second  (2  to  3 
centimeters  per  second).  Instantaneous 
current  speeds  are  0.3  to  0.7  feet  per 
second  (10  to  20  centimeters  per 
second).  Counter  currents,  eddy  currents 
and  upwelling  conditions  form  a 
complicated  system  that  has  both  large 
scale  and  small  scale  variations.  At 
times  the  current  flows  toward  the 
southeast.  These  current  conditions  can 
persist  for  a  few  weeks.  According  to 
modeling  results,  levels  of  suspended 
solids  at  the  surface  would  decrease  to 
background  levels  within  24  hours. 

Very  little  resuspension  of  deposited 
sediments  is  expected.  However,  bottom 
currents  are  not  yet  well  defined  at  the 
site,  but  can  be  expected  to  be 
somewhat  slower  and  comparable  in 
direction  and  variability  to  those  at  the 
shallower  Tijuana  Ocean  Engineering 
Study  (TOES)  station  for  which  there 
are  current  data.  Currents  would  follow 
the  600-foot  depth  contour  to  the  north. 
Tliese  currents  will  be  better  defined 
during  the  initial  year  of  monitoring  by 
deployment  of  a  current  meter  array  by 
EPA  Region  IX. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 


area  (including  cumulative  effects)  (40 
CFR  228.6(a)(7)).  LA-5  was  used  as  an 
interim  site  for  disposal  of  dredged 
material  from  the  San  Diego  Bay  area 
between  the  late  19708  and  1988. 
Comparison  to  a  nearby  reference  site 
as  part  of  the  EIS  field  study  suggests 
that  some  site  characteristics  may  have 
been  modified  by  disposal  activities. 
These  characteristics  include: 

a.  A  greater  range  of  grain  sizes  at  the 
site. 

b.  Elevated  concentrations  of  trace 
metals  and  chlorinated  hydrocarbons, 

c.  Lower  species  diversity  and 
abundance  of  the  demersal  fish 
community,  and 

d.  Lower  diversity  of  benthic  infauna 
and  epifauna  communities. 

These  effects  are  considered  to  be 
acceptable  localized  impacts  within  the 
disposal  site  because  disposal  of 
dredged  material  is  expected  to  affect 
the  bottom  physically  writhin  the 
disposal  site  boundary.  Impacts  on  the 
water  column  associated  with  disposal 
events  are  minimal  and  temporary. 

The  potential  for  cumulative  effects 
with  a  possible  South  Bay  outfall  and 
the  proposed  Point  Loma  Outfall 
extension  are  uncertain  now.  EPA 
Region  IX  and  the  Corps'  Los  Angeles 
District  are  working  with  the  City  of  San 
Diego  on  their  alternatives  for  municipal 
wastewater  disposal.  A  South  Bay 
treatment  plant  with  ocean  discharge 
may  be  constructed  in  the  future  to  treat 
sewage  from  both  San  Diego  and 
Tijuana.  The  feasibility  and  location  of 
these  facilities  are  still  in  the  planning 
stages.  EPA  Region  IX  and  the  Corps' 
Los  Angeles  District  will  work  with  the 
City  of  San  Diego  to  ensure  that  the 
outfall  is  constructed  so  impacts  of  the 
outfall  and  the  LA-5  ODMDS  will  be 
spatially  separated. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  special  scientific  importance 
and  other  legitimate  uses  of  the 
ocea/7(40  CFR  288.6(a)(8)).  Interference 
with  shipping  is  minimal  because  of  the 
volumes  of  material  to  be  discharged  at 
LA-5  are  small  and  because  the  disposal 
site  is  located  outside  the  USCG 
Precautionary  Area  and  major  shipping 
lanes.  Impacts  on  fishing  activities  are 
expected  to  be  minor  and  temporary 
since  most  of  the  catch  near  LA-5 
consists  of  pelagic  species.  The  impacts 
of  dredged  material  disposal  on  the 
upper  water  column  are  intermittent  and 
short-term. 

The  most  important  impacts  of 
dredged  material  disposal  are  localized 
changes  in  the  benthic  community.  The 
benthic  fish  community  at  LA-5  site  is 
somewhat  depauperate  compared  to  the 


nearby  reference  site.  This  effect  is 
localized  and  not  expected  to  affect  thp 
major  recreational  and  commercial 
fishing  activities  which  concentrate  on 
pelagic  species  not  benthic  species. 
Sportfishing,  pleasure  boating,  and 
dredged  material  disposal  have 
coexisted  at  LA-5  during  the  interim 
designation,  and  no  changes  are 
expected.  Oil  and  gas  development  has 
not  occurred  off  the  San  Diego  coast  and 
will  not  be  affected  by  designation  of 
the  LA-5  site. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  sur\-eys  (40  CFR  228.6(a)(9)). 
Water  quality  at  LA-5  is 
indistinguishable  from  the  water  quality 
of  nearby  areas.  Sediment  quality  differs 
from  the  reference  site  in  grain  size 
distribution,  and  levels  of  trace  metals 
and  organic  chemicals.  Species  diversity 
of  benthic  epifauna,  infauna,  and 
demersal  fish  are  lower  at  the  LA-5  site 
than  at  the  reference  site.  Many  of  the 
same  species  exist  at  both  sites. 
Changes  in  benthic  community  of  LA-5 
are  expected  because  historical  disposal 
of  fine  grained  dredged  material  has 
allowed  different  benthic  species  to 
colonize  the  area  affected  by  disposal.  If 
initial  monitoring  results  indicate  that 
unacceptable  impacts  have  affected  the 
benthic  community  at  LA-5,  then 
evaluation  of  the  effects  on  the  benthic 
community  will  be  conducted  as  a 
component  of  the  Site  Monitoring 
Program.  Management  decisions  will  be 
evaluated  to  mitigate  environmental 
impacts  where  possible. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site  (40  CFR  228.6(a)[10)). 
Opportunistic  benthic  species 
characteristic  of  disturbed  conditions 
are  expected  to  be  present  and 
abundant  at  any  ODMDS  in  response  to 
physical  deposition  of  sediments. 
Opportunistic  polychaetes.  such  as 
Capitella.  may  colonize  the  disposal 
site.  These  worms  can  become  food 
items  for  bottom-feeding  fish  and  are 
not  directly  harmful  to  other  species.  No 
recruitment  of  species  capable  of 
harming  human  health  or  the  marine 
ecosystem  are  expected. 

11 .  Existence  at  or  w  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  feature  of  historical  importance 
(40CFR'228.6(a)(ll)).  The  California 
State  Historic  Preservation  Officer  has 
determined  there  are  no  known 
shipwrecks  nor  any  known  aboriginal 
artifacts  near  the  LA-5  site. 
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H.  Action 

EPA  Region  K  has  concluded  that  the 
LA-5  site  may  be  designated  for 
continued  use.  Designation  of  the  LA-5 
site  complies  with  the  5  genera!  criteria 
and  11  specific  factors  used  for  site 
evaluation.  The  designation  of  the  LA-5 
site  as  an  EPA-approved  Ocean 
Dumping  Site  is  being  published  as  final 
rulemaldng.  Management  of  this  site  will 
be  the  responsibility  of  the  Regional 
Administrator  of  EPA  Region  IX.  in 
cooperation  with  the  Corps'  South 
Pacific  Division  Engineer  and  Los 
Angeles  District  Engineer,  based  on 
objectives  defined  in  the  Management 
Plan  for  LA-5. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA  Region  DCs  or  the  Corps'  Los 
Angeles  District's  approval  of  actual 
ocean  disposal  of  dredged  mateiials. 
Before  ocean  dumping  of  dredged 
material  at  the  site  may  commence,  EPA 
Region  IX  and  the  Corps'  Los  Angeles 
District  must  evaluate  MPRSA  section 
103  permit  applications  according  to 
EPA's  Ocean  Dumping  Criteria  and  the 
Corps'  Permitting  Regulations.  EPA 
Region  IX  or  the  Corps'  Los  Angeles 
District  have  the  right  to  deny  permits  if 
either  agency  determines  that  the  Ocean 
Dumping  Criteria  of  MPRSA  have  not 
been  met. 

G.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently  this  rule  does  not 


necessitate  preparabon  of  a  Regulatory 
Flexibility  Analysis. 

This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
major  rule.  Consequently,  this  rule  does 
not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Rule  does  not  contain  any 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budiget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  controL 

Dated:  December  19, 1990. 
John  Wis«. 
Actios  Regional  Administrator  for  Region  IX. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  1  of  title  40  is 
amended  as  set  forth  below. 

PART  226— (AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U  S  C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
adding  paragraph  (b](69)  to  read  as 
follows: 

9  22fl.  1 2    Detegation  of  management 
authority  for  Intetim  ocean  clumping  sites. 

•         •         •         «         • 

(b)  *  •  • 

(69)  San  Diego  (LA-5)  Ocean  Dredged 
Material  Disposal  Site — Region  IX. 

Location:  Center  coordinates  of  the  site  are: 
32°  36.83'  North  latitude  and  117*  2a67'  West 
longitude  (.North  American  Datum  from  1927). 
with  a  radius  of  3.000  feel  (910  meters). 

Size:  0.77  square  nautical  mile. 

Depth:  460  to  660  feet  (145  to  200  meters). 

Primary  Use:  Ocean  dredged  material 
disposal. 

Period  of  Use  Continuing  use. 

Restrictons;  Disposal  shall  be  limited  to 
dredged  matenais  that  comply  with  EPA's 
Ocean  Dumping  Regulations  and  Corps 
Permitting  Regulations. 

[FR  Doa  91-688  Filed  1-10-91;  845  am] 

BOXIMQ  COOCMW-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

IDoctcel  Na  FEMA  7501] 

Suspension  of  Conununity  Eligibility 

AOENCv:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 


SUMMARY:  This  rule  lists  communities 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  but 
will  be  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
fioodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  doctunentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  then 
the  community  will  not  be  suspended 
and  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 

EFFECTIVE  DATE:  As  shown  in  fifth 

column. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration, 
Federal  Center  Plaza.  500  C  Street.  SW.. 
room  416.  Washington.  DC  20472.  (202) 
646-2717. 

SUPPt^MENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  saving  lives  and 
protecting  new  construction  from  future 
flooding.  Section  1315  of  the  National 
Flood  Insiu-ance  Act  of  1968.  as 
amended  (42  U.S.C.  4022),  prohibits 
flood  insurance  coverage  as  authorized 
under  the  NFIP  (42  U.S.C.  4001-4128) 
unless  an  appropriate  public  body  shall 
have  adopted  adequate  fioodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25, 1986,  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NFIP  fioodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 198a  As  a  condition  for 
continued  eligibility  in  the  NFIP,  the 
NFIP  criteria  at  44  CFR  60.7  require 
communities  to  revise  their  fioodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NTIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  fioodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt,  and 
submit  the  required  documentation  of, 
legally  enforceable  revised  fioodplain 
management  regulations  after  this  rule  is 
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published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  whether  or  not  a 
particular  community  was  suspended  on 
the  suspension  date,  contact  the 
appropriate  FEMA  Regional  Office  or 
the  NFIP  servicing  contractor. 

The  Administrator,  Federal  bisurance 
Administration.  FEMA,  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 


required  fioodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  fioodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  on  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 


community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

PART  64-1  AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197&  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entne''  'o 
the  table. 

§  64.6    Ust  of  Eligible  Communities. 


State 


Community  name 


County 


Commofnty  No. 


Regular  Program  Communities: 
Connecticut 

Do 

Do 

Do.. 

Do.. 

Do.. 

Do.. 

Do.. 

Do.. 

Do.. 

Do.. 


Do.... 
Do.... 
Do.... 
Do.... 


Bethany.  Town  ot 

Ctiaplin,  Town  of — -. 

Hamptorv  Town  of -. 

HanKnnlon,  Town  of 

Jewett.  Town  of 

Maritxjrough.  Town  of 

MkJdiebury,  Town  of ~ 

New  Haven,  City  of 

Norwtch,  City  of 

Southbory,  Town  of 

Sterting,  Town  of 

Tnjmbufl,  Town  of 

Vernon,  Town  of 

West  Haven,  City  of 

Willington,  Town  of 


Htm  Haven 
Windham.... 
Windham.... 
Utehfield  ... 
New  London 


090144. 


090179 

090170 

090147 

090098 

Hartford 090148 

New  Haven 090080 

New  Haven         i  090084 

New  London  090102. — 

New  Haven 090089  ....._ 


Wlrtdham 

Fairfield 

Tofland 

New  Haven.. 
Tolland 


090118 
090017 
090131 

090092 

090159 


Effective  Oate 


Jaa  17,  1991. 
Do. 
Da 
Da 
Da 
Da 
Da 
Da 
Do. 
Da 
Da 
Do. 
Da 
Da 
Do 


Issued:  January  3, 1991. 
CM.  "Bud"  Schauerte. 

Administrator.  Federal  Insurance 

Administration. 

[FR  Doc.  91-663  Filed  1-10-91;  8:45  am] 

BlUJNa  CODE  S71>-2t-« 

44  CFR  Part  64 
[Docket  No.  FEMA  7500] 

Ust  of  Communities  Eligible  for  the 
Sale  of  Rood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 


.SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  were  required  to  adopt 
fioodplain  management  measures 
compliant  with  the  NFIP  revised 
regulations  that  became  effective  on 
October  1. 1986.  If  the  communities  did 
not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 


in  the  NFIP.  The  communities  are  now  in 
compliance.  This  rule  withdraws  the 
suspension.  The  communities'  continued 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 
EFFECTIVE  DATE:  As  showrn  in  fifth 
column. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  P.O.  Box  457,  Lanham. 
Maryland  20706,  Phone:  (800)  638-7418. 
FOR  FURTHER  INFORMATION  CONTACT. 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  room  416. 
■Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 


measures  aimed  at  protecting  lives  and 
new  constniclion  from  future  fiooding. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
In  the  communities  listed  where  a  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protection  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
.Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
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Insurance  Administration,  to  whom 
authonty  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  im.pact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routme  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 


or  regulations  on  these  participating 

communities. 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insurance  and  floodplains. 

PART  64— (AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows; 


Authority:  42  U.S.C  4001  et  »eq.. 
Reorganization  Man  No.  3  of  1978.  E.0. 12127 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  the  suspension  for  each 
listed  community  has  been  withdrawn. 
The  entry  reads  as  follows: 

§  64.6    List  o1  Ellgibla  ConwnunlUes. 


State 


RagUaf  Program  Comfnuncties. 
Co*o'a<Jo 


Delaware.. 

Do. 

Do 

So^tfi  Carokna. 

Do 

Do 


Commuity  mma 


Frurta.  Town  of.. 


Dagsbcn.  Towri  o< — 

Fredenca.  Town  a) 

Greenwood.  Town  ot.. 
Chester  Courry 

Cotum£»a.  City  oi 

Lancaster  County 


County 


Sunox.. 
Kani 


Urancorpora'^  Area*- 

RicMand 

Unincorporated  Areas.. 


Co<nmunrty  ^k». 


080194.. 

100033.. 
100009. 

100039. 

450047. 
450172. 
450120. 


Eflectn/e  date 


December  5.   1990.  Suspension  With- 
drawn. 

Do 

Do 

Da 
Decen*er  15,  1990 

Do. 

Do 


l.'.sued:  ldnud!->  3.  19*51 
CM.  "Bud"  Sciiauerte, 

Ai^'r:r:s!'vtor.  Federal  Insurance 

AJr:},n's!ration. 

:FR  Doc,  91-664  Filed  1-10-91,  a:45  am] 
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Proposed  Rules 


Federal    Register 

Vol.  56,  No    8 

Friday,  January  11.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  put)lic  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  tt>ese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  90-234] 

Black  Stem  Rust;  Addition  of  Rust- 
Resistant  Variety  of  Berberls 
Thunt>ergU 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA, 

action:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  black  stem  rust  quarantine  and 
regulations  to  add  "Berberis  thunbergii 
"Bonanza  Gold"  "  to  the  list  of  rust- 
resistant  Berberis  species.  We  believe 
this  change  is  warranted  to  allow  for  the 
movement  of  this  newly  developed 
variety  without  unnecessary 
restrictions. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  28, 1991. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA.  room  866,  Federal 
Building,  6505  Belcrest  Road, 
HyattsviUe.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  90- 
234.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Poe,  Operations  Officer, 
Domestic  and  Emergency  Operations. 
PI-Q,  APHIS.  USDA,  room  645,  Federal 
Building,  6505  Belcrest  Road, 
HyattsviUe,  Maryland  20:'82.  301-436- 
8247, 
SUPP1.EMENTARY  INFORMATION: 


Background 

Black  stem  rust  is  one  of  the  most 
destructive  plant  diseases  of  small 
grains  that  is  known  to  exist  in  the 
United  States.  The  disease  is  caused  by 
a  fungus  that  reduces  the  quality  and 
yield  of  wheat,  oat,  barley,  and  rye 
crops  by  robbing  host  plants  of  food  and 
water.  In  addition  to  infecting  small 
grains,  the  fungus  lives  on  a  variety  of 
alternate  host  plants  that  are  species  of 
the  genera  Berberis.  Mahoberberis.  and 
Mahonia.  The  fungus  is  spread  from 
host  to  host  by  wind-borne  spores. 

The  black  stem  rust  quarantine  and 
regulations  in  7  CFR  301.38  et  seq. 
(referred  to  below  as  the  regulations) 
quarantine  the  conterminous  48  States 
and  the  District  of  Columbia,  and  govern 
the  interstate  movement  of  certain 
plants  of  the  genera  Berberis, 
Mahoberberis,  and  Mahonia.  also 
known  as  barberry  plants.  The  species 
of  these  plants  are  categorized  as  either 
rust-resistant  or  rust-susceptible.  Rust- 
resistant  plants  do  not  pose  a  risk  of 
spreading  black  stem  rust;  rust- 
susceptible  plants  do  pose  such  a  risk 

Section  301.38-2  of  the  regulations 
includes  a  listing  of  regulated  articles, 
and  indicates  which  species  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia  are  rust-resistant.  Although 
rust-resistant  species  are  included  as 
regulated  articles,  they  may  be  moved 
into  or  through  otherwise  protected 
areas  if  accompanied  by  a  certificate  In 
this  proposed  rule,  we  are  proposing  to 
add  "Berberis  thunbergii  "Bonanza 
Gold"  "  to  the  list  of  rust-resistant 
Berberis  species. 

The  test  to  determine  rust-resistance 
is  conducted  by  the  Agricultural 
Research  Service  of  the  United  States 
Department  of  Agriculture  at  its  Cereal 
Rust  Laboratory  in  St.  Paul.  Minnesota. 
The  test  is  performed  in  the  following 
manner  In  a  greenhouse,  the  suspect 
plant  or  test  subject  is  placed  under  a 
screen  with  a  control  plant — a  known 
rust-susceptible  species  of  Be~beris. 
Mahoberberis,  or  Mahonia.  Infected 
wheat  stems,  a  primary  host  of  black 
stem  rust,  are  placed  on  top  of  the 
screen.  The  plants  are  moistened  and 
maintained  in  100  percent  humidity.  This 
causes  the  spores  to  swell  and  fall  on 
the  plants  lying  under  the  screen.  The 
plants  are  then  observed  for  7  days  at 
20-80  percent  relative  humidity.  If  the 
rust-susceptible  plant  shows  signs  of 
infection  after  7  days  and  the  test  plants 


do  not.  the  test  results  indicate  ttirit  the 
test  plants  are  rust-resistant.  This  test 
must  be  performed  12  times,  and  all  12 
tests  must  yield  the  same  result,  before 
USDA  can  make  a  determination  as  to 
whether  the  test  p'.ants  are  rust- 
resistant.  The  test  may  be  conducted  on 
12  individual  plants,  or  it  may  be 
performed  multiple  times  on  fewer 
plants,  e.g..  6  plants  tested  twice  or  3 
plants  tested  4  times.  Based  on  over  30 
years  of  experience  with  this  tust,  we 
believe  that  12  is  the  reliable  test  sample 
size  on  which  USDA  can  make  its 
determination.  We  do  not  know  of  ar.y 
plant  that  was  subsequently  discovered 
to  be  rust-susceptible  after  undergoing 
this  procedure  12  times  and  being 
determined  by  USD.A  to  be  rust- 
resistant.  The'  tests  must  be  performed 
on  new  growth,  just  as  the  leaves  are 
unfolding.  Therefore,  the  tests  are 
usually  conducted  in  the  spring  or  fall, 
during  the  growing  season.  All  12  tests 
generally  cannot  be  conducted  on  the 
same  day  because  of  the  plants' 
different  growth  stages 

Based  on  this  testing,  USDA  has 
determ.ined  that  Bcrbf-r:s  r-^ijnbe-cii 
"Bonanza  Gold"  is  rust-resistant.  We 
are  therefore  proposing  to  add  it  to  the 
list  of  rust-res!star.t  Bp'hens  species  m 
§  301  38-2{b]  of  the  regulations. 

Public  Comment 

Or  James  W  Giosser.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  SerMce,  has  determined  that 
this  rulemaking  proceeding  should  be 
expedited  by  allowing  a  15-day 
comment  period  on  this  proposal.  This 
comment  period  would  allow  the 
Agency  to  promulgate  and  imp'ement  a 
final  rule  on  an  expedited  basis  Earlier 
implementation  of  a  final  rale  w^ouid 
allow  interested  nurseries  to  ship 
Berberis  ihanbt^rfii  "Bonanza  Gold"  to 
protected  areas  dunng  the  next  shipping 
season,  and  would  provide  consumers  m 
protected  areas  with  the  opportunity  to 
acquire  Berberis  thunbergii  "Bonanza 
Gold." 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  p-oposed  rule  in 
conform.ance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule  "  Based  on  information 
compiled  by  the  Department,  we  have 
determined  t.hat  this  rule  would  have  ar 
effect  on  the  economy  of  less  than  SlOO 
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million:  would  not  cause  a  major 
Increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment. 
Investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  In  domestic  or  export 
markets. 

The  effect  of  this  proposed  rule  would 
be  to  allow  the  interstate  movement  of 
Berberis  thunbergii  "Bonanza  Gold" 
into  and  through  States  or  parts  of 
States  designated  as  protected  areas. 
Based  on  the  information  available  to 
us,  only  one  commercial  nursery  is 
currently  producing  Berberis  thunbergii 
"Bonanza  Gold."  It  is  impossible  to 
determine  how  many  nurseries  would 
propagate  this  new  variety  were  it  to  be 
included  in  the  regulations  as  rust- 
resistant.  However,  Berberis  thunbergii 
"Bonanza  Gold"  would  be  just  one  of  85 
varieties  listed  in  h  301.38-2  as  being 
rust-resistant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  b  7  CFR  Part  301 

Agricultural  commodities.  Black  stem 
rust.  Plant  diseases.  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
Transportation. 

PART  301-C)OMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  301  would  be 
amended  as  follows: 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U  S.C.  ISObb.  ISOdd,  ISOee, 
150ff.  161.  162.  and  16+-ie7;  7  CFR  2.17,  2.51, 
and  371.2(c). 


S301.3S-2    lAmenclMt] 

2.  In  S  301.38-2(b),  "B.  thunbergii 
"Bonanza  Gold"  '  would  be  added  to 
the  list  of  rust-resistant  Berberis  species 
immediately  after  "fi.  thunbergii 
"Bagatelle"  ". 

Done  in  Washington.  DC.  this  8th  day  of 
January  1991. 
JaniM  W.  GloH«r, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  91-670  Filed  1-10-91:  8:43  am) 
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7  CFR  Part  319 

(Docket  No.  90-226] 

CItrue  Canken  Mexico 

AQENCV:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  remove 
the  "Citrus  Canker— Mexico  ' 
regulations,  which  prohibit  or  restrict 
the  importation  into  the  United  States 
from  Mexico  of  fruit  and  peel  of  citrus 
and  citrus  relatives.  This  action  appears 
warranted  because  it  has  been 
determined  that  the  citrus  canker 
organism  [Xanthomonas  campestris  pv 
citri]  does  not  occur  in  Mexico.  This 
amendment  would  relieve  unnecessary 
restrictions  on  the  importation  of  any 
fruit  or  peel  of  citrus  or  citrus  relatives 
from  Mexico. 

DATES:  consideration  will  be  given  only 
to  comments  received  on  or  before 
February  11, 1991. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA.  room  866.  Federal 
Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  Number 
90-226.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC,  between 
8  a.m.  and  4;30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  L  Griffin.  Head.  Permit  Unit. 
PPQ,  APHIS,  USDA,  room  632.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  438-6645. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  "Citrus  Canker— Mexico" 
regulations  (referred  to  below  as  the 
regulations)  regulate  the  importation, 
from  Mexico  into  the  United  States,  of 
fruit  and  peel  of  citrus  and  citrus 


relatives  (fruit  or  peel  of  any  genera, 
species,  or  varieties  of  the  subfamilies 
Aurantioideae,  Rutoideae,  and 
Toddalioideae  of  the  botanical  family 
Rutaceae). 

The  regulations  designate  as 
prohibited  articles  any  fruit  or  peel  of 
Mexican  lime  [Citrus  aurantifolia]  from 
any  area  in  Mexico,  and  any  other  fruit 
or  peel  of  citrus  or  citnis  relatives  from 
areas  in  Mexico  designated  as  infested 
areas.  Prohibited  articles  are  not 
allowed  to  be  imported  into  the  United 
States  unless  imported  by  the  U.S. 
Department  of  Agriculture  for 
experimental  or  scientific  purposes 
under  certain  conditions. 

The  regulations  also  designate  as 
restricted  articles  fruit  or  peel  of  ethrog 
(Citrus  medico),  grapefruit  [Citrus 
paradisi),  lemon  [Citrus  limon],  orange 
[Citrus  sinensis],  Persian  lime  [Citrus 
latifolia],  and  tangerine  [Citrus 
reticulata)  from  areas  in  Mexico  not 
designated  as  infested  areas.  Restricted 
articles  are  allowed  to  be  imported  into 
the  United  States  by  anyone  if  imported 
in  conformity  with  specified  restrictions 
concerning  permits,  inspection  and 
phytosanitary  certificates  of  inspection, 
chlorine  treatments  and  other 
requirements,  marking  and  identity, 
arrival  notification,  costs  and  charges, 
and  ports  of  entry.  Restricted  articles 
are  also  allowed  to  be  imported  by  the 
U.S.  Department  of  Agriculture  for 
experimental  or  scientific  purposes 
under  certain  conditions. 

The  regulations  were  established  to 
prevent  Oie  introduction  of  citrus  canker 
disease  into  the  United  States  from 
Mexico.  However,  it  has  been 
determined,  based  on  research 
performed  by  the  U.S.  Department  of 
Agriculture  and  the  Mexican 
government,  that  the  citrus  canker 
bacterium  Xanthomonas  campestris  pv 
citri  does  not  occur  in  Mexico. 

Some  areas  in  Mexico  are  infested 
with  a  disease  known  as  "mancha 
foliar."  At  the  time  the  regulations  were 
adopted,  it  was  believed  that  "mancha 
foliaf  was  caused  by  the  citrus  canker 
bacterium.  For  that  reason,  imported 
citrus  fruit  or  peel  from  Mexico  was 
restricted  or  prohibited.  However,  we 
have  determined  that  "mancha  foliaf  is 
caused  not  by  the  citrus  canker  bacteria, 
but  by  the  fungus  Altemaria  limicola. 
Therefore,  we  do  not  believe  that 
restrictions  designed  to  prevent  the 
introduction  of  citrus  canker  disease  are 
justified  based  on  infestations  of 
"mancha  foliar." 

Based  on  field  observations  and 
research  over  a  9-year  period.  USDA 
scientists  believe  that  "mancha  foliar^' 
is  not  a  dangerous  or  serious  disease  of 
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citrus.  In  addition,  foliar  fungi,  including 
"mancha  foliar."  are  unlikely  to  be 
introduced  into  the  United  States  via 
citrus  fruit  or  peel,  even  if  the  peel  is  not 
treated.  Therefore,  we  are  not  proposing 
regulations  to  prevent  the  introduction 
into  the  United  States  of  "mancha 
foliar''  via  fruit  or  peel.  Leaves,  stems, 
and  other  plant  parts  capable  of 
introducing  the  disease  are  prohibited 
under  other  regulations  in  title  7,  code  of 
Federal  Regulations. 

We  are  therefore  proposing  to  remove 
the  "Citrus  Canker— Mexico" 
regulations.  This  would:  (1)  allow 
Mexican  limes  to  be  imported  into  the 
United  States  from  all  parts  of  Mexico, 
subject  only  to  inspection  for  freedom 
from  pests;  (2)  allow  other  citrus  from 
areas  where  "mancha  foliar''  occurs  to 
be  imported;  and  (3)  remove  the  chlorine 
dip  treatment  required  for  all  restricted 
articles  from  Mexico. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 
effect  on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Removing  the  "Citrus  Cancer- 
Mexico"  regulations  would  allow  any 
fruit  or  peel  of  citrus  or  citnis  relatives 
to  be  imported  from  all  areas  of  Mexico 
into  the  United  States,  subject  to 
inspection  and  treatment,  if  required  for 
plant  pests  or  diseases  other  than  citrus 
canker. 

The  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
this  proposed  regulatory  change  will  not 
cause  an  increase  in  plant  pest  or 
disease  risk.  Therefore,  no  economic 
consequences  related  to  increased  pest 
infestations  are  expected  in  the  United 
States. 

An  increase  in  U.S.  imports  of 
Mexican  citrus  is  expected,  as  discussed 
below,  if  7  CFR  319.27  is  removed. 

Two  varieties  of  limes  are  currently 
produced  in  Mexico— the  Mexican  (key) 
lime  and  the  Persian  lime.  Given  strong 
domestic  demand  in  Mexico  for  key 
limes,  it  is  unlikely  that  U.S.  imports  of 


these  limes  would  exceed  0.5  percent  of 
Mexican  production,  or  about  3 
thousand  metric  tons,  if  this  proposed 
rule  is  adopted.  U.S.  imports  of  Persian 
limes  grew  throughout  the  1980s  despite 
the  restrictions  established  in  1983 
under  7  CFR  319.27.  Because  most 
Persian  Umes  grown  in  Mexico  are  not 
grown  in  areas  designated  as  infested, 
removal  of  the  restrictions  would  largely 
amount  to  removal  of  certification  and 
treatment  requirements.  Only  a  modest 
increase  (1-2  percent,  or  550-1.100 
metric  tons)  in  U.S.  imports  of  Persian 
limes  from  Mexico  would  be  expected 
as  a  result  of  removing  these 
requirements. 

A  total  of  985  farms  in  the  U.S. 
produce  seedless  lime  varieties  similar 
to  the  Persian  lime.  U.S.  fresh  seedless 
lime  production  averaged  45  thousand 
metric  tons  in  1988  and  1989.  There  is 
currently  no  commercial  production  of 
key  limes  in  the  United  States.  This  fruit 
is  produced  in  the  U.S.  only  as  a  novelty 
item  for  localized  markets;  no  data  is 
available  regarding  the  number  of  U.S. 
key  lime  producers. 

In  1988  and  1989,  Persian  limes  from 
Mexico  supplied  approximately  54 
percent  of  the  total  fresh  limes  available 
in  the  United  States.  Increases  in  U.S. 
imports  of  Mexican  limes  of  55O-1.100 
metric  tons  would  increase  the  total  U.S. 
supply  by  no  more  than  1  percent.  No 
appreciable  decrease  in  U.S.  lime  prices 
would  result  from  this  increase,  and  no 
economic  impact  on  U.S.  producers  or 
consumers  of  seedless  limes  would  be 
expected.  Imports  of  key  limes  from 
Mexico  would  supply  essentially  100 
percent  of  the  key  lime  market  in  the 
United  States  if  7  CFR  319.27  is 
removed.  The  increased  availability  of 
key  limes  would  be  a  gain  to  U.S.  key 
lime  consumers.  U.S.  key  lime  producers 
would  face  increased  competition,  but 
might  still  be  able  to  sell  their  produce 
in  localized  markets. 

Mexico  produces  large  quantities  of 
oranges,  grapefruits,  and  tangerines, 
while  production  of  lemons  and  ethrog 
is  minor.  The  Mexican  domestic  market, 
however,  consumes  most  of  this 
production,  leaving  less  than  1  percent 
of  the  oranges  and  grapefruit,  and  7 
percent  of  the  tangerines,  for  export. 

The  impact  of  removing  7  CFR  319.27 
would  be  largely  one  of  removing  the 
certification  and  treatment 
requirements.  No  significant  change  in 
U.S.  imports  of  oranges,  grapefruits,  and 
tangerines  occurred  when  7  CFR  319.27 
was  established  in  1983.  Since  domestic 
demand  for  citrus  in  Mexico  is  strong, 
removal  of  the  regulations  would  likely 
cause  only  very  modest  (1-2  percent]  in 
creases  in  U.S.  imports  of  Mexican 
oranges,  grapefruit,  and  tangerines. 


A  total  of  4,998  farms  in  the  U.S. 
produce  grapefruits:  14,312  produce 
oranges:  and  853  produce  tangerines. 
U.S.  production  of  these  citrus  fruits  in 
1988  and  1989  averaged  1.240  thousand 
metric  tons  of  grapefruit.  1.845  thousand 
metric  tons  of  oranges,  and  140 
thousand  metric  tons  of  tangerines. 
Mexican  imports  supply  less  than  1 
percent  of  the  total  U.S.  fresh  supplies  of 
oranges  and  grapefruits,  and 
approximately  10  percent  of  the  total 
U.S.  supply  of  tangerines.  Modest 
increases  in  U.S.  imports  of  Mexican 
oranges  and  grapefruit  would  have  no 
effect  on  U.S.  orange  and  grapefruit 
prices,  and  no  economic  impact  on  U.S. 
orange  and  grapefruit  producers  or 
consumers  would  be  expected.  Modest 
increases  in  U.S.  imports  of  Mexican 
tangerines  (1-2  percent  of  130-260 
metric  tons)  would  result  in  less  than  a 
0.2  percent  increase  in  U.S.  supplies 
during  the  months  when  tangerines 
normally  arrive  from  Mexico.  This  small 
increase  in  supply  would  cause  no 
appreciable  decrease  in  U.S.  tangerine 
prices  and  would  thus  have  no  effect  on 
U.S.  tangerine  prices  or  on  U.S. 
tangerine  producers  or  consumers. 
Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  new  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  e/ 56(7). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See*  CFR 
3015,  subpart  V.) 

yst  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Citrus 
canker.  Fruit.  Imports.  Plants 
(agriculture).  Plant  diseases. 

Transportation, 

PART  319-FOREIGN  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  part  319  would  be 
amended  to  read  as  follows; 

1.  The  authority  citation  for  7  CFR 
part  319  would  continue  to  read  a 
follows: 
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Authority:  7  U.S.C.  150dd.  ISOee,  ISOff,  151- 
167;  7  CFR  2.17.  2.51,  and  371.2(c). 

H  31A.27  Itwough  31*^7-11    [R«mov«d 
■ndR«Mfv«dl 

2.  "Subpart — Citrus  Canker— Mexico" 
(7  CFR  319.27  through  219.27-11)  would 
be  removed. 

Done  In  Washington,  DC.  this  8th  day  of 
January  1991. 
|aniM  W.  ClosMr. 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

|FR  Doc.  91-689  Filed  1-10-91;  8;45  am) 
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Agricultural  Marketing  Service 

7  CFR  Part  918 

IDochet  No.  FV-91-237PR1 

Proposed  Expense*  and  AaaeMment 
Rate  for  Marketing  Order  Covering 
Peacties  Qrown  In  Georgia 

AQINCV:  Agricultural  Marketing  Service. 

USDA, 

ACTION:  Proposed  rule. 

summary:  Thi8  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
918  for  the  1991  fiscal  period  (March  1. 
through  February)  established  for  that 
order.  The  proposal  is  needed  for  the 
Georgia  Peach  Industry  Committee 
(committee)  to  incur  operating  expenses 
during  the  1991  fiscal  period  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  would  facilitate 
program  operations,  funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 
DATES:  Comments  must  be  received  by 
February  11. 1991. 
AOORCSSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Frjit  and  Vegetable  Division. 
AMS,  USDA.  P.O.  Box  96456.  room  2525- 
S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT. 
Tom  Tichenor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2530-S,  Washington, 
DC  20090-6456,  telephone  (202)  475- 
3862. 

SU^n^MENTARV  INFORMATION:  This 
proposed  rule  is  Issued  under  Marketing 


Order  No.  918  (7  CFR  part  918), 
regulating  the  handling  of  fresh  peaches 
grown  in  Georgia.  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  proposed  rule  has  been  reviewed 
by  the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  Georgia  peaches  regulated  under  this 
marketing  order  each  season,  and 
approximately  150  peach  producers  in 
Georgia.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  handlers 
and  producers  of  Georgia  peaches  may 
be  classified  as  small  entities. 

The  Georgia  peach  marketing  order, 
administered  by  the  Department 
requires  that  the  assessment  rate  for  a 
particular  fiscal  period  shall  apply  to  all 
assessable  peaches  received  by 
regulated  handlers  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  committee 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
committee  are  peach  producers  and 
handlers.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services  and  personnel  in  their 
local  areas,  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  having  an  opportunity 
to  participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected  peach 


receipts  (in  bushels).  Because  that  rate 
is  applied  to  actual  receipts,  it  must  be 
established  at  a  rale  which  will  produce 
sufficient  income  fo  pay  the  committee's 
expected  expenses. 

The  committee  met  on  November  28, 
1990,  and  unanimously  recommended 
1991-92  fiscal  period  expenditures  of 
$18,000  and  an  assessment  rate  of  $00.01 
per  bushel  of  assessable  peaches 
received  by  handlers.  This  compares 
with  the  1990-91  projected  budget  of 
$18,450,  based  on  an  assessment  rate  of 
$00,005. 

The  1991-92  budget  projects  an 
estimated  assessment  income  of  $16,000, 
based  on  shipments  of  1.600.000  bushels. 
The  1990-91  budget  projected  an 
assessment  income  of  approximately 
$6,600  on  1.3  million  bushels.  In  addition 
to  the  projected  assessment  income, 
additional  funds  would  be  made 
available  by  drawing  $750  from  the 
reserve  account  ($9,700  in  1990-91);  $750 
interest  on  the  reserve  account  ($1,500  in 
1990-91).  and  $500  received  from 
miscellaneous  income  ($650  in  1990-91). 
The  committee's  reserve  is  well  within 
the  amount  authorized  by  the  program. 

The  fee  paid  to  the  Georgia  Farm 
Bureau  Marketing  Association  (GFBMA) 
to  manage  the  committee  for  the  fiscal 
period  is  proposed  to  increase  from 
$10,000  to  $12,000.  However,  this  ' 

increase  would  be  offset  by  deletions  or 
reductions  in  individual  budget  items 
such  as  mileage  and  telephone  charges, 
recording  of  minutes,  stationary/  I 

supplies  and  postage.  One  proposed 
budget  item,  "Miscellaneous  Expenses," 
is  proposed  to  be  increased  from  $600  to 
$1,200  because  the  committee 
anticipates  program  expenses  in  such 
areas  as  developing  and  evaluating  new 
sizes  and  designs  of  containers. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  he 
passed  onto  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  981 

Marketing  agreements.  Peaches, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
918  be  amended  as  follows: 
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PART  918-FRESH  PEACHES  GROWN 
IN  GEORGIA 

1.  The  authority  citation  for  7  CFR 
part  918  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  46  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  S  018.227,  is  added  to  read  as 
follows: 

{932.227    ExpenMS  and  aM*Mmerrt  rate. 

Expenses  of  $18,000  by  the  Georgia 
Peach  Industry  Committee  are 
authorized,  and  an  assessment  rate  of 
$00.01  per  bushel  of  assessable  peaches 
is  established,  for  the  fiscal  period 
ending  February  29, 1992.  Any 
unexpended  funds  from  the  1991-92 
fiscal  period  may  be  carried  over  as  a 
reserve  into  the  1992-93  fiscal  period. 

Dated:  January  7, 1991. 
Rob«rt  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  91-667  Filed  1-10-91;  8:45  am] 
BtLUNQ  COOC  S41IH»-II 


7  CFR  Part  1036 
[DA-90-022] 

Milk  in  the  Eastern  Ohio-Western 
Pennsylvania  Marketing  Area; 
Termination  of  Proceeding  on 
Proposed  Reclslon  of  Temporary 
Revision  of  Certain  Provisions  of  the 
Order 

aqency:  Agricultiu-al  Marketing  Service, 

USDA. 

action:  Termination  of  proceeding  on 

proposed  recision  of  temporary  revision 

of  rules, 

SUMMARY:  This  action  terminates  a 
proceeding  that  was  initiated  to 
consider  a  proposal  to  rescind,  for  the 
months  of  December  1990  through 
February  1991.  a  temporary  increase  of 
the  percentage  of  producer  milk  receipts 
that  must  be  dehvered  to  pool 
distributing  plants  by  pool  supply  plants 
and  cooperative  association  handlers 
under  the  Eastern  Ohio-Western 
Pennsylvania  Federal  Milk  Order.  The 
required  shipping  percentages  were 
increased  by  5  percentage  points  for  the 
months  of  September  1990  through 
February  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch,  room  2968. 
South  Building.  P.O.  Box  96456. 
Washington,  DC  20090-6458  (202)  447- 
7183. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 


Notice  of  Proposed  Temporary 
Revision  of  Shipping  Percentages  and 
Cooperative  Association  Defivery 
Requirements:  Issued  June  19. 1990; 
published  June  22. 1990  (55  FR  25617). 

Temporary  Revision  of  Supply  Plant 
Shipping  Percentages  and  Cooperative 
Association  Delivery  Requirements: 
Issued  August  22, 1990;  published 
August  28. 1990  (55  FR  35137). 

Proposed  Recision  of  Temporary 
Revision  of  Supply  Plant  Shipping 
Percentages  and  Cooperative 
Association  Delivery  Requirements: 
Issued  November  18. 1990;  published 
November  23, 1990  (55  FR  48853). 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
This  proceeding  was  initiated  by  a 
notice  of  rulemaking  published  in  the 
Federal  Register  on  November  23. 1990 
(55  FR  48853)  concerning  a  proposed 
recision  of  a  temporary  revision  of 
certain  provisions  of  the  order  regulating 
the  handling  of  milk  in  the  aforesaid 
marketing  area.  Interested  parties  were 
invited  to  comment  on  the  proposal  in 
writing  by  November  30. 1990.  The 
proposed  recision  would  have  reduced 
the  percentage  of  supply  plant  and 
cooperative  milk  supplies  that  must  be 
delivered  to  distributing  plants  for 
supply  plants  and  cooperative-ovmed 
plants  to  maintain  pool  status. 

Statement  of  Consideration 

Two  proprietary  pool  supply  plant 
operators  requested  that  the  temporary 
revision  of  the  Eastern  Ohio-Western 
Pennsylvania  order's  delivery 
requirements  for  pool  supply  plants  and 
cooperative-owned  plants  be 
reconsidered  on  the  basis  that  the 
market's  milk  supplies  appeared  to  be 
increasing  during  the  last  half  of  1990 
after  falling  short  of  1989  levels  of  milk 
production  during  the  first  half  of  1990. 
Section  1036.7(f)  provides  that  the 
Director  of  the  Dairy  Division  may 
exercise  discretionary  authority  to 
revise  the  order's  shipping  standards  by 
up  to  10  percentage  points  if  necessary 
to  obtain  needed  shipments  or  to 
prevent  uneconomic  shipments  of  milk. 
The  shipping  percentage  were  increased 
by  5  percentage  points  for  the  months  of 
September  1990  through  February  1991 
to  assure  that  adequate  milk  supplies 
would  be  made  available  to  pool 
distributing  plants  during  a  period  in 
which  it  appeared  that  milk  supplies 
would  fall  short  of  the  market's  need  for 
fluid  supplies. 

In  response  to  the  supply  operator's 
comments  a  proposed  recision  of  the 
temporary  revision,  inviting  comments 
from  interested  persons,  was  published 


in  the  Federal  Register  on  November  23. 
1990.  A  number  of  comments  were 
received  in  response  to  the  proposed 
recision.  Comments  supporting  the 
proposed  recision  were  received  from 
three  cheese  plant  operators  who 
qualify  their  plants  as  pool  supply  plants 
by  shipping  the  required  percentage  of 
their  milk  supplies  to  pool  distributing 
plants,  and  a  small  cooperative 
association.  The  comments  stated  that 
milk  production  in  late  1990  has  been 
substantially  greater  than  during  the 
same  period  of  1989,  and  that  the 
increased  shipping  percentage  therefore 
is  not  necessary  to  assure  an  adequate 
supply  of  milk  for  fiuid  uses.  The 
handlers  observed  that  the  higher 
shipping  requirement  makes  pool 
qualification  more  difficult,  and  the 
cooperative  association's  comments 
stated  that  the  cooperative  had  been 
forced  to  associate  some  of  its  producer 
milk  with  other  orders  to  assure  the 
continued  pool  status  of  its  members 
producers. 

Comments  opposed  to  rescinding  the 
temporary  revision  were  received  from 
five  pool  distributing  plant  operators 
and  Milk  Marketing,  Inc..  the 
cooperative  association  that  represents 
the  majority  of  cooperative  members 
whose  milk  is  pooled  under  the  order. 
The  comments  stated  that  the  recent 
slight  increase  in  production  should  not 
be  relied  upon  as  a  basis  for  assuming 
that  ample  supplies  of  milk  currently  are 
available  to  distributing  plants  for  fiuid 
use.  Comments  included  the 
observations  that  competition  for  Grade 
A  milk  between  fiuid  and  manufacturing 
plants  as  reflected  by  premiums  paid  to 
dairy  farmers  has  not  abated  with  any 
increases  in  milk  production,  and  that 
cheese  plant  operators  have  contracts 
with  many  producers  that  assure  that 
much  of  the  milk  in  the  market  is  not 
available  for  use  in  fluid  milk  products. 
The  comments  further  observed  that  the 
rapid  dechne  in  milk  prices  recently  will 
force  dairy  farmers  out  of  business, 
resulting  in  shortages  of  milk  in  the  near 
future. 

Milk  production  in  the  Eastern  Ohio- 
Western  Pennsylvania  marketing  area 
has  increased  slightly  in  recent  months 
over  year-earlier  levels.  However,  the  ^ 
percent  increase  in  daily  average 
production  form  1989  cited  by  Brewster 
Dairy  is  not  wholly  reflected  in  the 
market's  statistics,  and  would  not 
compensate  for  the  5-percent  reduction 
in  the  shipping  percentage  supported  by 
Brewster.  In  addition,  some  of  the  year- 
to-year  changes  in  the  level  of 
marketwide  milk  production  and  Class  I 
use  in  Eastern  Ohio-Western 
Pennsylvania  marketing  area  are  due  to 
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change*  in  the  regulations  of  handlers 
under  the  order.  Ai  a  result,  the  most 
appropriate  statistic  to  use  for  the 
purpose  of  comparing  the  relative 
supply/demand  conditions  for  the  last 
several  years  is  the  percentage  of 
producer  milk  used  in  Class  I.  It  is  clear 
from  such  a  comparison  that  the  slight 
production  increases  that  are 
observable  have  not  resulted  in 
significant  reductions  in  Class  I 
utilization  percentages  during  the  fall 
and  winter  months  when  milk 
production  traditionally  is  more  likely  to 
fall  short  of  meeting  the  market's  total 
Class  I  needs  and  demand  for 
manufacturing  milk. 

Because  approximately  60  percent  of 
the  market's  producer  milk  is  used  in 
Class  I.  and  there  does  not  appear  to  be 
any  definite  ongoing  expansion  in  milk 
production,  a  shipping  requirement  of  35 
percent  for  the  months  of  December  1990 
through  February  1991  should  not  cause 
any  undue  difficulty  in  pool  qualification 
for  any  handlers  genuinely  committed  to 
supplying  the  fluid  milk  market.  In  view 
of  the  lack  of  evidence  of  any 
substantive  changes  in  the  market's 
supply/demand  conditions  since  mid- 
summer, it  is  concluded  that  the 
temporary  revision  of  the  order's  supply 
plant  and  cooperative  association 
shipping  percentages  should  not  be 
rescinded.  Therefore,  the  requested 
recision  is  hereby  denied  and  the 
proceeding  is  terminated. 

list  of  Subjects  b  7  CFR  Part  1038 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1036  continues  to  read  as  follows: 

Authofity:  Sees.  1-19, 48  SUt  31.  aa 
amended:  7  U.S.C  601-674. 

Signed  at  Washingtoa  DC  on  January  8, 
1991. 

W.  H.  Bknchaiid. 
Director.  Dairy  Diviiion. 
(FR  Doc.  91-668  Piled  1-10-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
OfflM  Of  Thrift  Supervision 
12  CFR  Parte  5«3, 571  and  S7S 

(No.  90-4017] 
RIN  1S50-AA03 

Mutual  Holding  Companiee 

AOINCV:  Office  of  Thrift  Supervision. 

Treasury. 

action:  Proposed  rule. 

•UMMARV:  The  Office  of  Thrift 
Supervision  (the  "Office")  is  today 


publishing  proposed  regulations  which, 
if  adopted  in  final  form,  would 
implement  the  mutual  holding  company 
provisions  of  the  Savings  and  Loan 
Holding  Company  Act.  12  U.S.C. 
1467a(o).  Implementing  regulations  are 
needed  (i)  To  establish  the  procedures 
for  obtaining  regulatory  approval  for  the 
information  of  mutual  holding 
companies  and  for  the  issuance  of 
minority  stock  of  savings  association 
subsidiaries  of  mutual  holding 
companies;  and  (ii)  to  ensure  that 
mutual  holding  companies  and  their 
savings  association  subsidiaries  are 
operated  in  a  safe  and  sound  manner. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  March  12, 
1991. 

ADDRESSES:  Send  comments  to  Director, 
Information  Services.  Communications. 
Office  of  Thrift  Supervision,  1700  G 
Street  NW..  Washington.  DC  20S52. 
Comments  will  be  available  for  public 
inspection  at  1776  G  Street.  NW..  Street 
Level. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jeff  Miner.  Senior  Counsel  for  Issues 
Analysis,  Corporate  and  Securities 
Division  (202)  906-7546;  V.  Gerard 
Comizio,  Senior  Associate  Chief 
Counsel/Director,  Corporate  and 
Securities  Division  (202)  906-6411;  or 
Julie  L  Williams,  Deputy  Chief  Counsel 
for  Securities  and  Corporate  Structure 
(202)  906-6459,  Chief  Counsel's  office;  or 
Michael  P.  Scott,  Program  Manager, 
Affiliates  Policy,  Supervision  (202)  331- 
4590;  Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
SUPPlfMENTARY  INFORMATION: 

L  Introduction 

A.  Background 

The  Competitive  Equality  Banking  Act 
of  1987  C'CEBA"),  Public  Law  No.  100- 
86, 101  Stat.  552,  577-579  (1987), 
amended  the  Savings  and  Loan  Holding 
Company  Act  12  U.S.C  1730a,  to  add  a 
new  8ub8ection(s)  thereto,  providing  for 
the  establishment  of  mutual  savings  and 
loan  holding  companies.  In  the  Fall  of 
1988.  the  former  Federal  Savings  and 
Loan  Insurance  Corporation  published 
an  extensive  advance  notice  of 
proposed  rulemaking  soliciting 
comments  regarding  how  the  mutual 
holding  company  provisions  of  CEBA 
should  be  implemented.  53  FR  41343 
(Oct.  21, 1988).  A  public  hearing  on 
mutual  holding  companies  was  held  in 
December  of  198a  53  FR  44436  (Nov.  3. 
1988).  During  the  course  of  the  foregoing 
process,  a  variety  of  significant  issues 
were  identified  that  the  mutual  holding 
company  provisions  of  CEBA  failed  to 
address,  including  (i)  Whether  savings 


association  subsidiarires  of  mu.ual 
holding  companies  could  issue  or  pledge 
slock  to  persons  other  than  their  mutual 
holding  companies,  (ii)  how  mutual 
holding  company  membership  rights 
should  be  assigned,  and  (iii)  how  mutual 
holding  companies  should  be  formed 
and  dissolved. 

The  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1989 
("FIRREA"),  Pubhc  Law  No.  101-73, 103 
Stat.  183  (1989),  transferred  the  CEBA 
mutual  holding  company  provisions  to  a 
new  statutory  location,  12  U.S.C. 
1467a(o),  and  added  various  new 
provisions  intended  to  fill  in  some  of  the 
gaps  left  by  CEBA.  See.  e.g..  12  U.S.C. 
1467a(o)(4),  (o)(7).  (o)(8),  and  (o)(9). 
FIRREA  also  transferred  jurisdiction  for 
promulgating  regulations  implementing 
the  mutual  holding  company  statutory 
provisions  from  the  Federal  Savings  and 
Loan  Insurance  Corporation  to  the 
Office.  I 

By  its  action  today,  the  Office  Is 
promulgating  a  comprehensive  set  of 
proposed  mutual  holding  company 
regulations  that  if  adopted  in  final  form, 
will  be  codified  in  a  new  part  575  of  the 
Office's  regulations.  The  Office  has 
endeavored  to  develop  a  workable, 
efficient  regulatory  structure  that  will 
permit  mutual  savings  associations  to 
pursue  the  perceived  advantages  offered 
by  the  mutual  holding  company        i 
structxire,  subject  to  a  variety  of       ' 
safeguards  deemed  necessary  to  protect 
institutional  safety  and  soundness  and 
to  pretect  against  Insider  abuse.  In 
developing  these  regulations,  the  Office 
has  attempted,  to  the  maximum  extent 
possible,  to  utilize  regulatory  forms  and 
procedures  with  which  the  thrift 
industry  is  already  familiar.  Thus,  for 
example,  there  are  many  provisions  in 
the  regulations  that  are  similar  to.  or 
directy  incorpoarted  poritons  of,  the 
Office's  conversion  regulations.  12  CFR 
part  563b,  and  the  Office's  acquisition  of 
control  regulations.  12  CFR  part  574.  See 
discussion  below. 

A  section-by-section  analysis  of  the 
regulations  is  set  forth  below.  Before 
commencing  such  analysis,  however,  a 
brief  overview  of  the  basic  steps 
involved  in  a  mutual  holding  company 
reorganization  will  be  provided  as  an 
introduction  to  the  detailed  analysis  that 
follows. 

B.  Overview  of  Basic  Steps  in  a  Mutual 
Holding  Company  Reorganization 

For  purposes  of  this  overview,  and  in 
order  to  illustrate  several  facets  of  the 
mutual  holding  company  process.  It  is 
assumed  that  two  mutual  savings 
associations  wish  to  reorganize  by 
joining  together  under  a  single  mutual 
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holding  company  and  that,  as  part  of 
this  reorganization,  one  of  the  savings 
associations  wishes  to  issue  up  to  49.9% 
of  its  post-reorganization  stock  to 
persons  other  than  the  mutual  holding 
company.  Under  the  proposed 
regulations,  such  a  reorganization  would 
be  accomplished  in  the  following  basic 
♦ransactional  steps; 

1.  One  of  the  mutual  savings 
associations  (the  "reorganizing 
association  ")  would  be  designated  to 
•ake  the  lead  by  chartering  an  interim 
stock  savings  association  subsidiary 
(the  "resulting  association").  The 
resulting  association  could  be  state  or 
federally  chartered. 

2.  The  reorganizing  association  would 
amend  its  charter  and  bylaws  to  read  in 
the  form  of  a  federal  mutual  holding 
company,  and  the  other  mutual 
association  (the  "acquiree  association") 
would  amend  its  charter  and  bylaws  to 
read  in  the  form  of  a  federal  or  state 
stock  savings  association. 

3.  The  association  wishing  to  issue  up 
to  49.9%  of  its  post-reorganization  stock 
to  persons  other  than  the  mutual  holding 
company  would  offer  such  stock  in  a 
public  or  private  offering.  (For  purposes 
of  this  example,  it  will  be  assumed  that 
the  acquiree  association  conducts  the 
offering.) 

4.  At  the  time  the  foregoing  charter 
and  bylaw  amendments  become 
effective  and  upon  completion  of  the 
minority  stock  offering,  the  substantial 
part  of  the  assets  and  liabilities 
(including  all  deposit  liabilities)  of  the 
reorganizing  association  would  be 
transferred  to  the  resulting  association 
(which  would  thereupon  become  a  fully 
operational  savings  association),  at  least 
a  majority  of  the  stock  of  the  acquiree 
association  would  be  issued  to  the 
mutual  holding  company,  with  the 
remainder  being  issued  to  the  minority 
purchasers,  and  membership  rights  in 
the  mutual  holding  company  would  vest 
with  each  depositor  and  borrower 
member  of  the  reorganizing  association 
and  acquiree  association. 

IL  Section-by-Section  Analysis 

A.  Section  575.1.  Scope 

Section  575.1  specifies  that  the 
purpose  of  part  575  is  to  implement  the 
mutual  holding  company  provisions  of 
the  Savings  and  Loan  Holding  Company 
Act  12  U.S.C.  146"a(o).  The  legal 
authority  of  the  Director  of  the  Office  to 
promulgate  such  regulations  is  derived 
primarily  from  the  following  statutory 
provisions: 

—12  U.S.C.  1467a(o)(7),  which  provides 
that  "mutual  holding  companlies] 
shall  be  chartered  by  the  Director  and 


shall  be  subject  to  such  regulations  as 
the  Director  may  prescribe"; 
—12  U.S.C.  1467a(g)(l),  which  provides 
that  the  "Director  is  authorized  to 
issue  such  regulations  and  orders  as 
the  Director  deems  necessary  or 
appropriate  to  enable  the  Director  to 
administer  and  carry  out  the  purposes 
of  (12  U.S.C.  1467a),  and  to  require 
compliance  therewith  and  to  prevent 
evasions  thereof;  and 
—12  U.S.C.  1463(a),  which  provides  that 
the  "Director  shall  provide  for  the 
*  *  *  safe  and  sound  operation  and 
regulation  of  savings  associations." 
and  that  the  "Director  may  issue  such 
regulations  as  the  Director  determines 
to  be  appropriate  to  carry  out  the 
responsibilities  of  the  Director  or  the 
Office." 

The  foregoing  provisions  constitute  a 
broad  grant  of  authority  to  the  Director 
to  establish  a  comprehensive  regulatory 
structure  implementing  the  statutory 
mutual  holding  company  provisions  and 
providing  for  the  safe  and  sound 
operation  of  mutual  holding  companies 
and  their  subsidiaries. 

B.  Section  575.2.  Definitions 

For  purposes  of  part  575,  the  terms 
"acting  in  concert,"  "affiliate." 
"company,"  and  "control"  have  been 
defined  in  the  same  manner  as  in  part 
574  of  the  Office's  regulations,  and  the 
terms  "District  Director,"  "FDIC," 
"Office,"  "tax  qualified  employee  stock 
benefit  plan,"  "non-tax  qualified 
employee  stock  benefit  plan,"  "savings 
association."  and  "associate"  have  been 
defined  in  the  same  manner  as  in  part 
563b  of  the  Office's  regulations,  except 
that  the  term  "associate"  has  been 
expanded  to  include  persons  acting  in 
concert  with  any  associate. 

All  of  the  remaining  definitions  in 
§  575.2  are  unique  to  part  575.  The  more 
significant  of  these  terms  are  discussed 
below  in  connection  with  the 
substantive  provisions  to  which  they 
pertain. 

C.  Section  575.3.  Mutual  Holding 
Company  Reorganizations 

Section  575.3  delineates  the  five  basic 
regulatory  criteria  that  must  be  satisfied 
before  consummation  of  a  mutual 
holding  company  reorganization.  The 
first  three  of  these  criteria  are  explicitly 
provided  for  in  the  statute.  The  other 
two  are  necessary  in  order  to  establish  a 
workable  reorganization  procedure.  The 
criteria  are  as  follows: 

Board  of  Directors '  approval.  The 
statute  provides  that  the  board  of 
directors  of  a  reorganizing  association 
and  of  any  acquiree  association  must 
each  approve  a  Reorganization  Plan  by 
a  majority  vote.  12  U.S.C. 


1467a(o)(2)(A).'  Section  575.3(a) 
reiterates  this  requirement. 

Reorganization  Notice  The  regulator,' 
approval  requirements  of  the  mutual 
holding  company  8tatutor>'  provisions, 
12  U.S.C.  1467a(o)(3).  are  patterned  on 
those  in  the  Change  in  Bank  Control  Act. 
12  U.S.C.  1817()).  Reorganizing 
associations  and  acquiree  associations 
are  required  to  submit  a  Reorganization 
Notice  to  the  Office  and  then  wail  sixty 
(or  ninety,  if  the  Office  exercises  its 
option  to  extend  the  period)  days  to  see 
if  the  Notice  is  disapproved  by  the 
Office.  Once  this  period  has  expired,  a 
Reorganization  Notice  may  no  longer  be 
disapproved.  The  foregoing  procedure  is 
provided  for  in  §  575.3(b).  The  standards 
to  be  utilized  by  the  Office  in  deciding 
whether  to  disapprove  a  Reorganization 
Notice  are  set  forth  in  §  575.4,  discussed 
below. 

Membership  approval.  The  statute 
provides  that  "in  the  case  of  an 
association  in  which  holders  of  accounts 
and  obligors  exercise  voting  rights,  (the 
Reorganization  Plan  must  be)  submitted 
to  and  approved  by  a  majority  of  such 
individuals  at  a  meeting  held  a!  the  call 
of  the  directors  in  accordance  with  the 
procedures  prescribed  by  the 
association's  charter  and  bylaws."  12 
U.S.C.  1467a(o)(2)(B].  Although  this 
statutory  language  could  be  read  to 
require  that  a  Reorganization  Plan  must 
be  approved  by  a  majority  of  the 
persons  that  are  members  of  an 
association,  as  opposed  to  a  majority  of 
the  membership  votes  eligible  to  be  cast 
the  Office  has  opted  for  the  latter 
approach.  There  is  no  indication  in  the 
statutory  history  of  the  mutual  holding 
company  provisions  that  Congress 
intended  to  override  the  voting 
procedures  established  by  the  charter 


■  Throughoul  the  proposed  regulations,  the  OfTice 
imposes  the  same  procedural  requirements  upon, 
and  extends  the  same  rights  to.  acquiree 
associations  as  are  imposed  upon,  or  extended  to. 
reorganizing  associations  since  the  ultimate  impact 
of  a  mutual  holding  company  reorganization  or  an 
acquiree  association  is  no  different  from  the  impact 
on  B  reorganizing  association  Both  associations  arc 
transformed  as  a  pan  of  the  reorganization,  from 
free-standing  mutual  associations  to  stock 
association  subsidiaries  of  a  mutual  holding 
company,  and  the  members  of  both  associations 
exchange  their  membership  interests  in  their 
associations  for  membership  interests  in  the  mutual 
holding  company  There  is.  therefore,  no  theoretical 
basis  for  distinction. 

This  same  approach  is  also  applied  later  in  the 
proposed  regulations  to  posireorganization  mutual 
holding  company  acquisitions  of  mutual  savings 
assoaations  See.  e.g.,  discussion  of  i  575  n(b| 
below  Once  again,  there  is  no  meaningful 
distinction  between  the  impact  of  post- 
reorganization  acquisitions  of  mutual  associations 
on  those  associations  and  their  members  and  the 
impact  of  mutual  holding  company  reorganizations 
on  reorganizing  associations  and  their  members. 
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and  bylaws  of  mutual  associations. 
Indeed,  the  statutory  language  quoted 
above  explicitly  states  that  the 
membership  meeting  called  to  consider 
a  Reorganization  Plan  should  be 
conducted  in  a  manner  that  is  consistent 
with  the  association's  charter  and 
bylaws.  Accordingly.  9  575.3(c)  specifies 
that  the  vote  required  for  the  members 
of  a  reorganizing  association  or  any 
acquiree  association  to  approve  a 
Reorganization  Plan  is  a  "majonty  of  the 
total  votes  of  the  members  of  (the) 
association  eligible  to  be  cast"  under  the 
terms  of  the  association's  charter  and 
bylaws. 

Section  5''5.3(c)  also  provides  that  the 
solicitation  of  membership  approval  of 
Reorganization  Plans  must  be  conducted 
via  proxy  statements  and  proxies 
cleared  in  advance  by  the  Office.  This 
requirement  is  consistent  with  the 
Office's  conversion  regulations.  12  CFR 
563b.5,  and  will  ensure  that  members 
are  provided  with  accurate  and 
complete  information  on  the  matter  on 
which  they  are  being  asked  to  act. 

Corporate  approvals.  In  addition  to 
the  foregoing  three  steps  (each  of  which 
is  mandated  by  statute),  there  are  a 
variety  of  corporate  matters  that  must 
be  addressed,  and  related  regulatory 
approvals  that  must  be  obtained,  before 
a  reorganizing  association  and  any 
acquiree  association  will  be  in  a 
position  to  legally  consummate  a  mutual 
holding  company  reorganization.  These 
matters,  and  the  related  approvals,  are 
as  follows: 

— The  resulting  association  must  be 
organized,  i.e.,  the  Office  and  any 
appropriate  state  authority  must 
approve  the  charter  and  bylaws  of  the 
resulting  association  and  issue  a 
charter,  and  any  required  FDIC 
insurance  approval  must  be  obtained 
[see  discussion  at  Pari  II.N.  below); 

— The  charter  and  bylaws  of  the 
reorganizing  association  must  be 
amended  to  read  in  the  form  of  the 
charter  and  bylaws  of  a  mutual 
holding  company: 

— The  charier  and  bylaws  of  any 
acquiree  association  must  be 
amended  to  read  in  the  form  of  a 
federal  or  state  stock  association;  * 


'  The  legal  theory  of  what  taiies  place  in  a  mutual 
holding  company  reorganization  it  laid  out 
expllciUy  by  the  itatula.  i.e,  the  corporate  entity 
that  wa(  the  reorgamung  aaaociation  become*  the 
mutual  holding  company.  Even  though  it  might  be 
tranaactionally  and  procedurally  limpler  for  the 
reorganizing  aiaoaation  to  become  tile  resulting 
assoaallon  with  the  mutual  holding  company  being 
chartered  de  novo,  the  (tatule  precludes  this 
approach. 


— The  reorganizing  association  must 
obtain  approval  under  the  Bank 
Merger  Act.  12  U.S.C.  ia28{c).  to 
transfer  its  assets  and  liabilities  to  the 
resulting  association. 
—The  mutual  holding  company  must 
obtain  approval  pursuant  to  12  U.S.C. 
1467a(e)  (and.  if  a  merger  is  involved. 
12  U.S.C.  1828(c|)  to  acquire  any 
acquiree  association;  and 
— Any  conditions  imposed  by  the  Office, 
the  FDIC,  or  any  state  in  connection 
with  any  of  the  foregoing  approvals  or 
any  notice  of  intent  not  to  disapprove 
the  Reorganization  Notice  must  be 
satisfied. 

Section  575.3(d)  provides  that  the 
foregoing  corporate  matters  must  be 
addressed,  and  the  related  approvals 
obtained,  before  a  reorganization  is 
consummated.  In  an  effort  to  keep  the 
regulatory  approval  process  as  simple  as 
possible,  however,  the  proposed 
regulations  specify  that  issuance  by  the 
Office  of  a  notice  of  intent  not  to 
disapprove  a  reorganization,  or  failure 
by  the  Office  to  disapprove  such  a 
reorganization  within  the  prescribed 
time  frame,  shall  be  deemed  to 
constitute  approval  by  the  Office  of  the 
organization  of  the  resulting  association 
(if  it  is  to  be  federally  chartered)  and/or 
to  amend  the  charter  and  bylaws  of  the 
reorganizing  association  and  any 
acquiree  association.  See  S  575.9(c).  The 
proposed  regulations  also  provide  that 
requests  for  the  necessary  approvals 
under  the  Bank  Merger  Act  and.  where 
applicable,  under  part  574  will  be 
processed  within  the  same  time  frame  as 
the  Reorganization  Notices  to  which 
they  relate.  See  §  575.13(e). 

Related  agreements.  Pursuant  to  its 
authority  to  review  the  financial  and 
managerial  resources  of  associations 
proposing  to  participate  in 
reorganizations  and  the  safety  and 
soundness  implications  of  such 
reorganizations  (see  discussion  of 
S  575.4  below),  the  Office  is  considering 
whether  it  would  be  appropriate  to 
require  each  mutual  holding  company  to 
enter  into  a  special  type  of  consent 
merger  agreement  (or  some  other  type  of 
agreement)  designed  to  eliminate  the 
built-in  incentive  for  mutual  holding 
companies,  under  certain  circiunstances. 
to  abandon  troubled  savings  association 
subsidiaries  in  favor  of  windfall 
distributions  to  members.  To  illustrate 
the  problem,  consider  the  example  of  a 
mutual  holding  company  that  controls 
two  subsidiary  associations:  A  resulting 
association  that  is  experiencing 
financial  difficulties,  and  another 
association  that  was  acquired 
subsequent  to  reorganization  while  in 
thus  stock  form  and  is  generating 


substantial  profits.  Given  the  way  the 
statute  reads,  once  the  resulting 
association's  liabilities  exceeded  its 
assets  by  one  dollar,  the  mutual  holding 
company  could  be  liquidated,  with  the 
net  assets  of  the  mutual  holding  , 

company  (including  the  stock  of  the 
profitable  association),  minus  any 
amounts  deducted  pursuant  to  12  U.S.C. 
1815(e),  being  distributed  to  the 
members  of  the  mutual  holding 
company.  See  12  U.S.C.  1467a(o)(9)  and 
discussion  of  S  575.12  below.  The 
directors  of  the  mutual  holding  company 
in  the  above  example  might  conclude 
that  it  is  in  the  best  interests  of  its 
members  for  the  company  to  cease 
infusing  funds  into  the  resulting 
association,  thereby  triggering 
liquidation  of  the  mutual  holding 
company  while  it  is  still  solvent. 

The  Office  is  considering  various 
ways  to  address  this  problem.  One 
solution  might  be  to  require  each  mutual 
holding  company  to  enter  into  a  consent 
merger  agreement  that  could  be 
triggered  by  the  Office  if  the  capital  of  a 
subsidiary  savings  association  of  the 
mutual  holding  company  were  to  fall 
below  a  specified  minimum  level.  It  is 
envisioned  that  such  agreements  would 
provide  that  the  Office  may  order  a 
mutual  holding  company  with  a  capital 
deficient  subsidiary  savings  association 
to  merge  (or  transfer  assets)  back  into 
that  association,  with  any  other  savings 
association  subsidiaries  of  the  mutual 
holding  company  either  becoming 
subsidiaries  of  the  capital  deficient 
savings  association  or  also  being 
merged  into  that  association. 

The  Office  specifically  requests  public 
comment  regarding  the  consent  merger 
agreement  described  above  and  whether 
such  an  agreement  or  some  other  form 
of  agreement  or  regulatory  measure 
would  best  address  the  problem 
described  above. 

In  anticipation  that  some  form  of 
agreement  will  be  necessary,  $  575.3(e) 
of  the  proposed  regulations  provides 
that,  prior  to  consummation  of  a  mutual 
holding  company  reorganization,  any 
consent  merger  agreement  or  other  type 
of  agreement,  such  as  a  dividend 
limitation  agreement  or  capital 
maintenance  agreement,  that  may  be 
required  by  policies  of  the  Office  must 
be  duly  executed  and  delivered  to  the 
Office.  As  drafted,  this  requirement 
would  apply  to  all  mutual  holding 
companies,  even  those  formed  pursuant 
to  Reorganization  Notices  that  obtain 
automatic  regulatory  clearance  by  virtue 
of  the  expiration  of  the  Office's  sixty  or 
ninety  day  time  frame  for  disapproval. 
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P.  Section  575.4,  Grounds  for 
Disapproval  of  Reorganizations 

Basic  standards.  The  statute  provides 
that  the  Office  may  disapprove  a 
Reorganization  Notice  only  if  (i) 
Disapproval  is  necessary  to  prevent 
unsafe  or  unsound  practices;  (ii)  the 
financial  or  managerial  resources  of  any 
association  involved  in  the 
reorganization  warrant  disapproval;  (iii) 
any  association  involved  in  the 
reorganization  fails  to  furnish 
information  required  by  the  Office  in 
connection  with  the  Reorganization 
Notice,  Or  (iv)  any  association  involved 
in  the  reorganization  fails  to  obtain  the 
approval  of  its  board  of  directors  and 
members  for  the  Reorganization  Plan.  12 
U.S.C.  1467a(o)(3)C).  These  criteria  are 
set  forth  in  paragraphs  (a)(1),  (a)(2), 
(a)(5),  and  (a)(6)  of  §  575.4.8 

The  statute  also  authorizes  the  Office 
to  approve  the  proposed  capitalization 
of  mutual  holding  companies.  12  U.S.C 
1467a{o)(3)(D).  and  authorizes,  but  does 
not  require,  the  Office  to  permit  minority 
blocks  of  stock  to  be  issued  by  savings 
association  subsidiaries  of  mutual 
holding  tympanies  to  persons  other  than 
the  associations'  mutual  holding 
companies  as  a  part  of  the 
reorganization  process  or  thereafter.  12 
U.S.C.  1487a(o)(7)  and  (o)(8).  Instead  of 
establishing  separate  and  duplicative 
approval  processes  for  capitalization 
and  minority  stock  issuances  that  would 
run  parallel  with  the  Reorganization 
Notice  process,  the  regulations  provide 
for  the  capitalization  and  minority  stock 
issuance  approval  processes  to  be 
subsumed  within  the  Reorganization 
Notice  process.  This  is  accomplished  by 
specifying,  in  paragraphs  (a)(3)  and 
(a)(4)  of  §  575.4.  that  failure  to  satisfy 
the  Office's  capitalization  standards 
(discussed  below)  or  the  Office's 
standards  for  minority  stock  issuances 
(also  discussed  below)  will  constitute 
grounds  for  disapproval  of  a 
Reorganization  Notice. 

Capitalization.  The  statute  imposes 
two  limitations  on  the  amount  of  capital 
that  may  be  infused  into  a  mutual 
holding  company.  First,  the  statute 
specifies  that  no  savings  association 
may  infuse  capital  into  a  mutual  holding 
company  as  part  of  a  mutual  holding 
company  reorganization  that  is  needed 


'  Ai  worded,  paragraph  (a)(6)  of  {  575.4  permili 
the  Office  lo  diaapprove  reorganizations  that  would 
violate  any  applicable  law  or  regulation,  not  just  the 
board  of  director  and  membership  approval 
provisions  of  the  statute.  The  authonl^'  of  the  Office 
to  disapprove  such  reorganization  derives  from  lite 
aforementioned  statutory  safety  and  soundness 
standard.  Any  reorganization  that  would  be 
violative  of  applicable  laws  or  repilations  would,  in 
the  Office's  opinion,  be  inherently  unsafe  and 
unsound. 


by  the  association  to  meet  its  minimum 
capital  requirements  under  12  U.S.C. 
1464(a)  and  (t).  Second,  the  statute 
specifies  that  the  amount  of  capital 
infused  into  a  mutual  holding  company 
must  meet  with  the  approval  of  the 
Office. 

Consistent  with  the  foregoing,  the 
proposed  regulations  establish  a  two- 
prong  test.  First.  §  575.4(b)(1)  provides 
that  any  proposal  of  a  reorganizing 
association  or  any  acquiree  association 
to  capitalize  a  mutual  holding  company 
in  an  amount  in  excess  of  a  nominal 
amount  will  be  disapproved  if 
immediately  following  the 
reorganization  the  resulting  association 
or  acquiree  association  would  fail  to 
meet  its  then-applicable  regulatory 
capital  requirements  under  12  CFR  part 
567  or  any  higher  requirements  imposed 
under  12  U.S.C.  1464(s)  and  any 
regulations  of  the  Office  promulgated 
pursuant  thereto.  Second,  §  575.4(b)(2) 
provides  that  the  Office  may  also 
disapprove  any  capitalization  proposal 
that  fails  to  comply  with  any  regulations 
or  policies  of  the  Office  governing 
capital  distributions  by  savings 
associations  which  are  then  in  effect. 
See  12  CFR  563.134,  as  promulgated  at 
55  FR  27185  (July  2. 1990). 

This  second  prong  of  the  test  is 
imposed  pursuant  to  the  Office's 
statutorj-  authority,  as  noted  above,  to 
review  and  approve  each  capitalization 
proposal.  The  Office  believes  it  is 
imperative  that  mutual  holding  company 
reorganizations  comply  with  uniform 
capital  distributions  regulations  and 
policies  both  as  a  matter  of  safety  and 
soundness  and  in  order  to  ensure  parity 
between  mutual  and  stock  holding 
company  reorganization. 

It  should  be  noted  that  5  575.4(b) 
allows  both  reorganizing  associations 
and  acquiree  associations  to  infuse 
capital  into  their  mutual  holding 
companies.  As  is  discussed  above  in 
footnote  2.  there  is  no  theoretical  basis 
for  distinguishing  between  reorganizing 
associations  and  acquiree  associations. 
Moreover,  any  rule  prohibiting  acquiree 
associations  from  making  capital 
contributions  as  part  of  a  reorganization 
could  easily  be  circumvented.  To 
circumvent  such  a  rule,  an  acquiree 
association  could  merely  form  its  own 
mutual  holding  company  and  then  merge 
that  company  with  and  into  the  mutual 
holding  company  formed  by  the 
rco.'^anizing  association.  See  12  U.S.C. 
1467a(o)(5)|C). 

Finally,  it  should  also  be  noted  that 
the  capitalization  standards  of  S  575.4(b) 
would  not  prevent  capital  deficient 
savings  associations  from  conducting 
mutual  holding  company 


reorganizations.  Section  575.4(b)  merely 
prevents  capital  deficient  savings 
associations  from  transferring  more  than 
nominal  capital  lo  the  mutual  holding 
company  level  as  part  of  such 
reorganizations.  Thus,  any  capital 
deficient  savings  association  that  can 
meet  the  approval  standards  of  §  575.4 — 
including  the  managerial  and  financial 
resourr.PS  standards— will  be  able  to 
form  a  mutual  holding  company  and  to 
seek  approval  to  issue  minority  stock 
out  of  the  subsidiary  savings 
associations  of  such  mutual  holding 
company,  provided  no  more  than 
nominal  capital  is  transferred  to  the 
holding  company  level  as  a  part  of  the 
reoi^anization. 

Presumptive  disquahfers.  Since  the 
managerial  and  financial  resources  test 
that  is  to  be  apphed  by  the  Office  in 
reviewing  proposed  mutual  holding 
company  reorganizations  is  identical  to 
the  managerial  and  financial  resources 
test  that  is  applied  by  the  Office  in 
reviewing  change  of  control  notices 
under  part  574,  the  proposed  regulations 
provide  that  the  same  factors  that 
presumptively  disqualify  applicants 
under  the  managerial  and  financial 
resources  test  of  part  574  will  also 
presumptively  disqualify  applicants 
under  part  575.  See  §  5r5.4(c)(lj.  These 
factors  include  violations  of  certain 
laws,  affiliations  with  businesses  placed 
in  receivership,  previous  regulatory 
denials  of  financial  institutions 
applications,  and  false  or  misleading 
statements  made  in  filings  with  the 
Office. 

The  proposed  regulations  also  closely 
follow  part  574  in  providing  that  failure 
to  file  a  business  plan  or  submission  of  a 
business  plan  projecting  activities  that 
are  inconsistent  with  economical  home 
financing  shall  be  deemed  to  be  a 
presumptive  disqualifier  See 
§  575.4(c)(2).  The  regulations  go  beyono 
part  574.  however,  by  providing  that 
submission  of  a  business  plan  that  fails 
to  demonstrate  that  the  capital  of  the 
mutual  holding  company  will  be 
deployed  in  a  safe  and  sound  manner 
will  also  constitute  a  presumptive 
disqualifier.  The  Office  believes  this 
addition  is  justified  since  all  of  the 
initial  capital  of  a  mutual  holding 
company  will  be  derived  directly  fix)n. 
subsidiary  savings  associations  and 
because  mutual  holding  companies  will 
be  more  financially  vulnerable  than 
stock  holding  companies  due  to  their 
inability  to  raise  equity  capital  at  the 
holding  company  level  via  stock 
offerings. 

Legal  authority  to  include  the  business 
plan  disqualifiers  in  the  mutual  holding 
company  regulations  is  derived  from  the 
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statutory  provision  authorizing  the 
Office  to  review  the  financial  resources 
of  reorganizing  associations  and  the 
safety  and  soundness  implications  of 
such  reorganizations.  See  discussion 
above. 

Failure  by  the  Office  to  act  in  a  timely 
manner.  As  already  noted  above,  the 
statute  limits  the  time  frame  in  which 
the  Office  may  disapprove 
Reorganization  Notices  to  sixty  (or  in 
some  cases  ninety)  days.  12  U.S.C. 
1467a(o)(3)(A).  If  the  time  period  expires 
without  action  by  the  Office,  the 
reorganization  is  deemed  to  be  cleared 
automatically.  Section  575.4(d)  sets  forth 
the  conditions  that  must  be  satisfied 
before  any  reorganization  that  is  cleared 
automatically  may  be  consummated. 
The  conditions  are  drawn  primarily  from 
two  sources:  (i)  S  574.7(e),  which 
specifies  the  conditions  that  must  be 
satisfied  when  a  change  of  control 
notice  is  cleared  by  virtue  of  expiration 
of  similar  statutory  time  periods;  and  (ii) 
S  574.7(a)(2),  which  specifies  the 
conditions  that  must  be  satisfied  when  a 
routine  stock  holding  company 
reorganization  is  approved 
automatically  under  part  574. 

Section  575.4(d)  provides  that  any 
reorganization  that  is  automatically 
cleared  may  be  consummated  in  the 
manner  proposed  in  the  Reorganization 
Notice  provided  the  reorganization  is 
consummated  within  one  year,  the 
mutual  holding  company  is  capitalized 
in  an  amount  that  complies  with  the 
capitalization  requirements  of  S  575.4(b) 
ad  is  not  in  excess  of  the  safe-harbor 
thresholds  set  forth  in  12  CFR  563.134 
(b)(1)  and  (b)(2),  and  various 
certifications  are  filed  within  prescribed 
time  periods.  (Matters  addressed  by 
these  certificates  include  the  absence  of 
material  adverse  events,  compliance 
with  S  575.3  and  other  applicable  laws 
and  regulations  and  with  generally 
accepted  accounting  principles,  and 
compliance  with  the  business  plan 
submitted  in  the  Reorganization  Notice.) 
Section  575.4(d)  also  specifies  that  any 
waivers  or  forbearances  requested  in  a 
Reorganization  Notice  that  obtains 
automatic  clearance  shall  not  be 
deemed  to  be  granted. 

The  Office  believes  that  it  has  legal 
authority  to  promulgate  regulatory 
conditions,  such  as  those  described 
above,  for  transactions  that  obtain 
automatic  regulatory  clearance  as  a 
result  of  the  expiration  of  specified  time 
periods,  provided  (i)  The  regulations 
imposing  those  conditions  become 
effective  before  the  automatic  approval 
date  of  the  transaction  in  question,  and 
(ii)  the  conditions  in  question  are  not  so 
broadly  drawn  as  to  defeat  the  purpose 


of  the  automatic  approval  provision.  The 
apparent  purpose  of  the  automatic 
approval  provision  in  the  mutual  holding 
company  statute  is  to  ensure  timely 
regulatory  action  on  Reorganization 
Notices.  The  imposition  of  simple  safety 
and  soundness  conditions,  such  as  those 
described  above,  does  not  interfere  with 
this  statutory  purpose.  The  thrust  of  the 
above-described  conditions  is  merely  to 
ensure  that  reorganizations  that  obtain 
automatic  clearance  are  conducted  in 
compliance  with  applicable  laws  and 
regulations,  in  conformity  with 
representations  made  in  the 
Reorganization  Notice,  and  prior  to  any 
significant  change  in  circumstances. 

E.  Section  575.5.  Membership  Rights 

The  membership  rights  provision  of 
the  mutual  holding  company  statute  is 
divided  into  two  paragraphs.  12  U.S.C. 
1467a  (o)(4)(A)  and  (o)(4)(B).  The  first 
paragraph  specifies  that  all  persons 
having  membership  rights  in  a  mutual 
association  [i.e.,  depositors  and  in  some 
cases  borrowers)  at  the  time  it 
reorganizes  to  form  a  mutual  holding 
company  shall  receive  the  same  rights  in 
the  mutual  holding  company  as  they  had 
in  the  mutual  association.  The  second 
paragraph  specifies  that  all  depositors  of 
any  such  association,  or  of  any  savings 
association  subsequently  acquired  by  a 
mutual  holding  company  at  a  time  when 
the  association  is  in  mutual  form,  shall 
receive  the  same  membership  rights  in 
the  mutual  holding  company  as  they  had 
in  the  mutual  association. 

The  apparent  purpose  of  these  two 
provisions  is  to  ensure  continuation  of 
the  membership  rights  of  current  and 
future  depositors  and  current — but  not 
future — borrowers  of  any  resulting 
association,  acquiree  association,  or 
mutual  association  acquired  by  a  mutual 
holding  company.  The  absence  of  any 
mention  in  these  provisions  of 
membership  rights  for  depositors  and 
borrowers  of  savings  associations  that 
are  in  the  stock  form  when  acquired  by 
mutual  holding  companies  (except  for 
resulting  or  acquiree  associations)  also 
suggests  that  Congress  did  not  intend  for 
membership  rights  to  be  extended  to 
such  depositors  or  borrowers.  These 
rules  are  set  forth  in  §  575.5. 

Section  575.5  also  provides  that 
whenever  a  savings  association 
(whether  stock  or  mutual)  is  merged  into 
a  savings  association  subsidiary  of  a 
mutual  holding  company,  the  depositors 
and  borrowers  of  the  disappearing 
association  shall  receive  the  same 
rights,  if  any,  as  the  depositors  and 
borrowers  of  the  surviving  association. 

It  should  be  noted  that  each  of  the 
above  rules  is  consistent  with  the 
Office's  ciurent  regulations  governing 


the  distribution  of  membership  rights  in 
mutual  associations.  Thus,  for  example, 
current  regulations  provide  that  mutual 
associations  adopting  new  federal 
charters  may  not  grant  membership 
rights  in  connection  with  borrowings 
made  after  the  effective  date  of  their 
new  charter.  See  12  CFR  544.1  (the 
membership  rights  of  current  borrowers 
are  grandfathered).  Moreover,  whenever 
a  stock  association  is  merged  into  a 
mutual  association  under  the  Office's 
current  regulations,  the  depositors  and 
borrowers  of  the  stock  association 
receive  the  same  membership  rights  in 
the  mutual  association  as  the  mutual 
association's  existing  depositors  and 
borrowers.  See  12  CFR  552.13(c)(1). 

F.  Section  575.6,  Contents  of 
Reorganization  Plans 

Section  575.3(c)  requires  each 
reorganizing  association  and  acquiree 
association  to  prepare  and  submit  a 
Reorganization  Plan  to  their  members 
for  approval.  A  Reorganization  Plan  is 
also  required  to  be  submitted  to  the 
Office  as  part  of  each  Reorganization 
Notice  filed  pursuant  to  §  575.3(b).  The 
purpose  of  S  575.6  is  to  describe  the 
information  that  must  be  included  in 
each  Reorganization  Plan.  Cf  12  CFR 
563b.3  (which  describes  the  information 
that  must  be  included  in  each 
Conversion  Plan). 

In  general.  §  575.8  requires 
Reorganization  Plans  to  provide  for 
organization  of  the  resulting  association, 
amendment  of  the  charter  and  bylaws  of 
the  reorganizing  association  and  any 
acquiree  association,  transfer  of 
substantially  all  the  assets  and 
liabilities  (including  all  of  the  deposit 
accounts)  of  the  reorganizing 
association  to  the  resulting  association, 
and  amendment  and  termination  of  the 
Reorganization  Plan.  In  situations  where 
a  reorganization  will  involve  an 
issuance  of  stock  to  persons  other  than 
the  mutual  holding  company,  S  575.6 
also  requires  the  Reorganization  Plan  to 
include  a  Stock  Issuance  Plan,  the 
contents  of  which  are  described  in 
§  575.8. 

G.  Section  575.7,  Issuances  of  Stock  by 
Savings  Association  Subsidiaries  of 
Mutual  Holding  Companies 

FIRREA  amended  the  statutory 
mutual  holding  company  provisions  to 
specify  that  such  provisions  should  not 

be  interpreted  as prohibit[ing]  a 

savings  association  chartered 
[thereunder]  from  issuing  any  nonvoting 
shares  or  less  than  50  percent  of  the 
voting  shares  of  such  association  to  any 
person  other  than  the  mutual  holding 
company."  12  U.S.C.  1467a(o)(8)(B). 
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Given  this  statutory  clarification,  the 
Office  is  prepared  to  permit  savings 
association  subsidiaries  of  mutual 
holding  companies  to  issue  stock  to 
persons  other  than  their  mutual  holding 
companies,  subject  to  various 
safeguards. 

Since  each  such  stock  issuance  will 
present  much  of  the  same  potential  for 
insider  abuse  and  unfairness  to 
members  as  traditional  mutuai-to-stock 
conversions  under  part  563b  of  the 
Office's  regulations.  §  575.7(a)  requires 
each  such  issuance  to  be  approved  in 
advance  by  the  Office.  This  advance 
approval  requirement  will  apply 
regardless  whether  the  issuance  in 
question  is  conducted  as  part  of  a 
mutual  holding  company  reorganization 
or  thereafter,  and  regardless  whether 
such  issuance  is  made  by  a  resulting 
association,  an  acquiree  association,  or 
any  mutual  or  stock  association 
acquired  by  a  mutual  holding  company 
subsequent  to  reorganization.  The  term 
"stock",  as  defined  in  S  575.2.  includes 
any  type  of  equity  security,  including 
warrants  or  options  to  acquire  stock  or 
securities  convertible  into  stock. 

Section  575.7(a)  provides  that  the 
Office  shall  approve  a  proposed  stock 
issuance  if  it  meets  each  of  the  criteria 
there  listed,  the  most  significant  of 
which  are  as  follows: 

— The  proposed  issuance  must  be  made 
pursuant  to  a  Stock  Issuance  Plan  that 
contains  all  the  provisions  required  by 
section  575.8  (described  below). 

— No  provision  in  the  Stock  Issuance 
Plan  may  be  inequitable  or 
detrimental  to  the  association  or  its 
mutual  holding  company  parent  or  to 
members  of  the  mutual  holding 
company  parent,  and,  at  the 
conclusion  of  this  issuance,  the  capital 
of  the  association,  its  mutual  holding 
company  parent,  and  any  sister 
associations  must  be  fully  sufficient. 
Cf  12CFR563bJ(c)(21). 

— ^The  proposed  price  o:  price  range  of 
the  stock  to  be  issued  must  be 
reasonable. 

Section  575.7(b)  sets  forth  the 
standards  that  the  Office  will  use  to 
review  the  reasonableness  of  the 
proposed  price  or  price  range.  The 
standards  are.  in  all  material  respects, 
identical  to  those  utilized  by  the  Office 
in  reviewing  the  proposed  price  or  price 
range  of  stock  offered  in  conversions 
under  part  563b  of  the  Office's 
regulations,  see  12  CFR  563b.7.  except 
that,  to  the  extent  the  proposed  price  or 
price  range  includes  any  discount  due  to 
the  minority  status  of  the  shares  to  be 
offered,  the  pricing  materials  must 
specify  the  amount  of  the  discount  and 


indicate  how  that  amount  was 
determined. 

Section  575.7(d)  sets  forth  a  series  of 
offering  restrictions  that  are  also 
derived  from  part  563b  of  the  Office's 
regulations.  In  general,  these  restrictions 
prohibit  representations  that  the  Office 
has  approved  the  stock  being  offered, 
limit  the  time  for  completion  of  the 
offering,  require  full  disclosure  of  all 
material  information,  and  prohibit 
transfers  of,  and  certain  offers  to 
acquire,  the  stock  prior  to  completion  of 
the  offering.  Cf.  12  CFR  563b.3(h),  (i)(l), 
and  (i)(2),  and  563b.7  (d)  and  (i). 

Section  575.7(a)  provides  that  any 
issuance  by  the  Office  of  a  notice  of 
intent  not  to  disapprove  a  mutual 
holding  company  reorganization 
pursuant  to  S  575.3(b),  or  failure  by  the 
Office  to  disapprove  such  a 
reorganization  within  the  time 
prescribed  in  §  575.3(b),  shall  be  deemed 
to  constitute  approval  of  any  stock 
issuance  proposed  in  connection  with 
the  reorganization.  Section  575.7(c) 
further  provides  that  any  approval  by 
the  Office  of  a  stock  issuance  shall  be 
deemed  to  include  any  related  approvals 
required  under  12  CFR  552.4  and  12  CFR 
563.1  regarding  charter  amendments  and 
the  form  of  stock  certificate,  provided 
such  amendments  and  such  certificate 
are  included  as  a  part  of  the 
association's  stock  issuance  application. 

H.  Section  575.8,  Contents  of  Stock 
Issuance  Plans 

As  noted  above.  §  575.7  provides  that 
each  stock  issuance  by  a  savings 
association  subsidiary  of  a  mutual 
holding  company  to  persons  other  than 
its  mutual  holding  company  must  be 
made  pursuant  to  a  Stock  Issuance  Plan 
that  contains  all  of  the  provisions 
required  by  §  575.8.  Although  there  are 
many  parallels  between  the  provisions 
required  to  be  included  in  Stock 
Issuance  Plans  pursuant  §  575.8  and  the 
provisions  required  to  be  included  in 
traditional  Conversion  Plans  pursuant  to 
12  CFR  563b.3,  there  are  also  significant 
differences.  The  three  most  important 
differences  are  as  follows; 

—Section  575.8  permits  any  person  or 
persons  not  affiliated  with  the  issuing 
association  to  acquire  in  the  aggregate 
up  to  49.99%  of  the  common  stock,  and 
any  amount  of  the  preferred  stock,  of 
the  association,  whereas  §  563b.3 
restricts  each  purchaser  to  a 
maximum  of  10%  of  the  common  or 
preferred  stock  of  the  issuing 
association.  12  CFR  563b.3(d)(4). 

—Section  575.8  does  not  require  the 
stock  of  the  issuing  association  to  be 
offered  to  members  in  a  subscription 


offering,  whereas  S  563bJ  does  12 
CFR  563b.3lc)(2Mc)(5). 
—Section  575.8  does  not  require  the 

issuing  association  to  establish  a 
liquidation  account  whereas  §  563b  3 
does.  12  CFR  563b.3(c)(13) 
The  Office  believes  that  the  foregoing 
departures  from  the  conversion 
regulations  are  appropriate  since  a  stock 
issuance  by  a  savings  association 
subsidiary  of  a  mutual  holding  company, 
unlike  a  traditional  conversion  by  a 
mutual  association,  will  not  result  in  any 
elimination  or  inappropriate  dilution  of 
the  membership  rights  of  mutual 
members,  provided,  as  will  be  required 
in  every  case,  the  stock  in  question  is 
sold  for  fair  value.  See  discussion  of 
§  575.7(b)  above.  As  a  result,  if  the 
proposed  regulations  are  adopted  in 
final  form,  savings  association 
subsidiaries  of  mutual  holding 
companies  will  be  able  to  conduct 
private  offerings  of  their  stock- 
There  are.  however,  a  variety  of 
restrictions  imposed  by  §  575.8.  Perhaps 
the  most  significant  restriction  has 
already  been  alluded  to  above; 
§  575.8[a)12)  requires  every  Stock 
Issuance  Plan  proposed  by  a  resulting 
association,  an  acquiree  association,  or 
an  association  that  was  in  mutual  form 
when  acquired  by  its  mutual  holding 
company  parent  to  provide  that  the 
aggregate  amount  of  outstanding 
common  stock  of  the  association  owned 
or  controlled  by  persons  other  than  the 
mutual  holding  company  parent  at  the 
close  of  the  proposed  issuance  shall  be 
less  than  fifty  percent  of  the 
association's  total  outstanding  common 
stock.*  This  provision  is  required  by 
statute.  See  12  U.S.C  1467a[o)(8)(B). 

Most  of  the  other  significant 
restrictions  imposed  by  §  575.8  are 
intended  to  protect  against  undue 
insider  advantage.  Thus,  for  example. 
§  575.a  like  the  conversion  regulations, 
contains  a  number  of  quantitative 
limitations  on  the  amount  of  stock  that 
may  be  purchased  by  "insiders" 
(defined  as  office.-s  and  directors  of  a 
company— m  this  case  a  savings 
association  issuing  stock  pursuant  to 
5  575.7— and  of  any  affiliate  of  such 
company,  and  any  person  acting  in 
concert  with  such  officers  and  directors. 
§  575.2),  the  "associates"  of  insiders 
[defined  in  the  same  manner  as  in 
§  563b.2  except  for  the  addition  of 
persons  acting  in  concert  with 
associates.  §  575.2).  and  "tax  qualified 


*  Ttiis  restriction  doe»  no!  «pp!y  to  common  »tock 
issued  by  uvingt  association  subsidiaries  of  mutual 
holding  companies  that  wer«  in  the  slock  fonn  when 
acquired  by  the  munial  holding  company  (except  for 
resulting  assodalions  and  acquire*  atsocialionsl 
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employee  benefit  plan8"  and  "non-tax 
qualified  employee  benefit  plans" 
(defmed  in  the  same  manner  as  in 
§  563b.2]. 

In  arriving  at  these  quantitative 
limitations,  the  Ofnce  has  attempted  to 
balance,  on  the  one  hand,  its  concern 
that  undue  concentration  of  the  stock  of 
savings  association  subsidiaries  of 
mutual  holding  companies  in  the  hands 
of  directors,  officers,  and  employees  of 
such  associations  and  their  affiliates 
could  reduce  the  likelihood  that 
decisions  about  stock  pricing  and 
dividends  will  be  made  objectively,  and, 
on  the  other  hand,  the  desire  of  many 
associations  to  give  their  directors, 
officers,  and  employees  the  additional 
incentive  that  may  come  from  holding 
an  ownership  stake  in  the  association. 
As  a  general  rule,  the  limitations  are  the 
same  as  imposed  by  the  Office  in 
traditional,  non-supervisory  mutual-to- 
stock  conversions,  except  that  the 
amount  of  stock  that  may  be  purchased 
is  measured  against  the  shares  held  by 
persons  other  than  the  mutual  holding 
company,  rather  than  all  outstanding 
shares. 

The  limitations  are  as  follows: 
— The  maximum  amount  of  common 
stock  that  may  be  acquired  by  any 
one  non-tax  qualified  employee  stock 
benefit  plan  or  any  one  insider  and  his 
or  her  associates  is  10^  of  the  total 
common  stock  held  by  persons  other 
than  the  association's  mutual  holding 
company  parent.  12  CFR  575.8(a)(3). 
— The  maximum  amount  of  common 
stock  that  may  be  acquired  by  all  non- 
tax quahfied  employee  stock  benefit 
plans  and  insiders  and  their 
associates  as  a  group  is  25%  to  35"^  of 
the  total  common  stock  held  by 
persons  other  than  the  association's 
mutual  holding  company.  (The 
formula  utilized  to  ascertain  the 
apphcable  limit  within  the  25%  to  35% 
range  is  the  same  as  set  forth  in  the 
conversion  regulations  at  J  563b.3(8).] 
12  CFR  575.8(a)(7). 
— The  maximum  amount  of  common  and 
preferred  stock  that  may  be  acquired 
by  any  one  non-tax  qualified 
employee  stock  benefit  plan  or  any 
one  insider  and  his  or  her  associates 
is  10%  of  the  stockholders'  equity  of 
the  association  held  by  persons  other 
than  the  association's  mutual  holding 
company  parent.  12  CFR  575.8(a)(4). 
— The  maximum  amount  of  common  and 
preferred  stock  that  may  be  acquired 
by  all  non-tax  quahfied  employee 
stock  benefit  plans  and  insiders  and 
their  associates  is  25%  to  35%  of  the 
stockholders'  equity  of  the  association 
held  by  persons  other  than  the 
association's  mutual  holding  company 


parent.  (Again,  the  formula  utilized  to 
ascertain  the  applicable  limit  within 
the  25%  to  35%  range  is  the  same  as 
set  forth  in  the  conversion  regulations 
at  S  563b.3(8).)  12  CFR  575.8(a)(8). 
— The  maximum  amount  of  common 
stock  that  may  be  acquired  by  any 
one  or  more  tax-qualified  employee 
stock  benefit  plans  is  10%  of  the  total 
common  stock  held  by  persons  other 
than  the  association's  mutual  holding 
company  parent.  12  CFR  575.8(a)(5). 
— The  maximum  amount  of  common  and 
preferred  stock  that  may  be  acquired 
by  any  one  or  more  tax-qualified 
employee  stock  benefit  plans  is  10%  of 
the  stockholders'  equity  of  the 
association  held  by  persons  other 
than  the  association's  mutual  holding 
company  parent.  12  CFR  575.8(a)(6).» 
The  foregoing  quantitative  limitations 
apply  only  to  stock  purchased  on 
original  issue.  It  would  be  possible  for 
the  persons  and  entities  subject  to  these 
limitations  to  acquire  additional  stock 
via  secondary  market  purchases.  In  this 
regard,  however,  it  should  be  noted  that 
S  575.8,  like  the  conversion  regulations, 
restricts  the  type  of  secondary  market 
purchases  that  may  be  made  by  insiders 
and  their  associates  for  a  three-year 
period  following  each  stock  issuance. 
During  this  period,  purchases  by 
insiders  and  their  associates  must  (i)  Be 
made  from  a  broker  dealer  registered 
with  the  Securities  and  Exchange 
Commission,  (ii)  be  for  the  purchase  of 
more  than  one  percent  of  the  class  of 
stock  in  question,  or  (iii)  be  approved  in 
advance  by  the  Office.  Section 
575.8(a)(12);  cf.  12  CFR  563b.3(c)(9). 

In  addition,  S  575.8.  like  the 
conversion  regulations,  also  prohibits 
insiders  and  their  associates  from 
selling  stock  purchased  in  a  stock 
issuance  for  a  period  of  time  after  each 
purchase  (with  certain  exceptions)  and 
requires  stock  that  is  subject  to  the 


*  Under  the  foregoing  limitations,  the  maximum 
amount  of  common  itock  that  could  be  acquired  by 
iniider*.  their  associates,  and  employee  stock 
benefits  plans  (other  than  through  secondary  market 
purchases)  is  approximately  21%  of  all  outstanding 
common  slock  of  an  association  with  assets  of  less 
than  S50  million.  If  it  is  assumed,  for  example,  that 
an  association  with  assets  of  less  than  S50  million 
has  100  shares  outstanding,  the  ownership  of  such 
shares  could  be  distributed  under  the  foregoing 
rules  as  follows: 

61  shares  to  the  mutual  holding  company. 

4  shares  to  tax-qualified  employee  stock  benefit 
plansli.8, 10*of49). 

17  shares  to  insiders,  their  associates,  and  non- 
tax-qualified employee  stock  benefit  plans  [le..  35% 
of  49) 

28  shares  to  outsider*. 

It  should  be  noted  that  funding  for  the  purchase  of 
the  association's  shares  may  not  be  provided  by  the 
■stociation  or  any  affiliate  of  the  association  either 
directly  or  indirectly,  e.g..  through  loans  or 
guarantees.  See  discussion  l>elow  of  section 
57S.a(aK15). 


prohibition  to  be  marked  with  an 
appropriate  legend.  Section  575.8(a)(13) 
and  (a)(14);  cf.  12  CFR  563b.3(c)(17)  and 
(c)(18).  Unhke  the  conversion 
regulations,  however,  the  period  of 
restriction  will  be  three  years,  rather 
than  one.  The  Office  believes  this 
extension  is  warranted  given  the 
uniqueness  of  the  mutual  holding 
company  structure. 

The  underlying  purpose  of  the 
foregoing  restrictions  on  stock 
transactions  by  insiders  and  their 
associates  is  the  same  as  in  the 
conversion  context:  To  protect  the 
integrity  of  the  stock  issuance  process 
by  preventing  insiders  and  their 
associates  from  using,  or  appearing  to 
use,  their  superior  knowledge  about  the 
issuer  to  turn  a  quick  profit  by  buying 
from  or  selling  to  other  shareholders  or 
the  general  public.  Although  the  Office 
anticipates  that  the  foregoing 
restrictions  will  be  sufficient  to  prevent 
insider  abuse  of  the  stock  issuance 
process,  the  Office  intends  to  closely 
scrutinize  stock  issuance  proposals,  the 
stock  issuance  process,  and  secondary 
market  activity.  If  abuses  appear,  the 
Office  will  promulgate  additional 
restrictions.  Possible  additional 
restrictions  could  include  (i)  A 
requirement  that  all  minority  stock  be 
sold  in  community  or  public  offerings, 
(ii)  a  flat  prohibition  on  insider 
purchases  of  minority  stock;  and/or  (iii) 
additional  restrictions  on  insider 
activity  in  the  secondary  market.  The 
Office  specifically  solicits  comment 
regarding  whether  any  of  these 
restrictions  should  be  imposed  at  the 
outset. 

In  addition  to  the  insider  abuse 
provisions  described  above,  §  575.8 
requires  every  Stock  Issuance  Plan  to 
provide  that: 

— The  stock  to  be  issued  shall  be  sold  at 
a  total  price  equal  to  the  estimated 
pro  forma  market  value  of  such  stock, 
based  upon  an  independent  valuation, 
as  provided  in  S  575.7(b)  (discussed 
above).  12  CFR  575.8(a)(1):  cf  12  CFR 
563b.3(c)(l). 

—The  stock  issuance  shall  be  conducted 
in  compliance  with  the  Office's 
regulations  governing  securities 
offerings  by  savings  associations,  12 
CFR  part  563g.  12  CFR  575.8(a)(9). 

—If  at  the  close  of  the  stock  issuance 
the  association  has  more  than  35 
shareholders  of  any  class  of  stock,  the 
association  shall  register  that  class  of 
stock  pursuant  to  the  Securities 
Exchange  Act  of  1934  and  undertake 
not  to  deregister  such  stock  for  a 
period  of  three  years.  12  CFR 
575.8(a)(10);  cf  12  CFR  563b.3(c)(19). 
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— If  at  the  close  of  the  stock  issuance 
the  association  has  more  than  100 
shareholders  of  any  class  of  stock,  the 
association  shall  use  its  best  efforts  to 
encourage  and  assist  a  market  maker 
to  estabhsh  and  maintain  a  market  for 
that  class  of  stock  and  to  list  that 
class  of  stock  on  a  national  or 
regional  securities  exchange  or  on  the 
NASDAQ  quotation  system.  12  CFR 
575.8{a)(ll);  cf  12  CFR  563b.3(c)(19). 
— No  stock  shall  be  offered  or  sold  to 
any  person  whose  purchase  would  be. 
directly  or  indirectly,  financed  by  the 
association  or  any  of  its  affiliates,  e.g., 
through  loans  or  guarantees.  12  CFR 
575.8(a){15):  cf  12  CFR  563b.3(c)(22). 
Section  575.8  also  requires  Stock 
Issuance  Plans  to  contain  various 
routine  provisions  regarding  the 
reasonableness  of  expenses  and 
amendment  and  termination  of  the  Plan. 
12  CFR  575.8  (a)(17).  (a){18).  and  (a)(19). 
cf  12  CFR  563b.3  (c)(ll).  (c)(16).  and 
{c)(20).  and  permits  the  inclusion  of 
various  optional  provisions  pursuant  to 
which  (i)  stock  offerings  conducted  in 
conjunction  with  reorganizations  may 
be  commenced  concurrently  with  the 
mailing  of  proxy  statements  and  proxies 
to  members  of  the  reorganizing 
association  and  any  acquiree 
association.  12  CFR  575.8(b)(1).  cf  12 
CFR  563b.3(d)(l);  (ii)  any  insignificant 
residue  of  shares  may  be  disposed  of  in 
the  manner  provided  in  the  Plan.  12  CFR 
575.8(b)(2).  cf  12  CFR  563b.3(d)(7);  and 
(iii)  long-term  warrants  and  other  forms 
of  equity  securities  may  be  sold  in  lieu 
of  common  and  preferred  stock.  12  CFR 
575.8(b)(3);  cf  12  CFR  563b.3(d)(10). 

/.  Section  575.9,  Charter  and  Bylaws  for 
Mutual  Holding  Companies  and  Their 
Savings  Association  Subsidiaries 

The  statute  provides  that  "mutual 
holding  compan[ies]  shall  be  chartered 
by  the  Director"  of  the  Office.  12  U.S.C. 
1467a(o)(7).  Thus,  unlike  traditional 
stock  savings  and  loan  holding 
companies,  mutual  holding  companies 
will  be  federally  chartered. 

The  proposed  form  of  charter  for 
mutual  holding  companies  is  set  forth  in 
S  575.9(a)(1).  The  charter  closeiy 
resembles  that  of  a  federal  mutual 
savings  association,  except  for  section  3 
thereof  (purpose  and  powers),  which 
necessarily  differs  from  that  of  a  savings 
association  since  the  activities  of  mutual 
holding  companies  are  circumscribed  by 
statute  (as  discussed  below),  and 
sections  5  (members)  and  7  (capital, 
surplus,  and  distribution  of  earnings), 
both  of  which  will  vary  from  case  to 
case  in  order  to  ensure  continuation  of 
pre-existing  membership  rights.  As 
explain°d  above  in  connection  with 


S  575.5,  the  statute  requires  that 
members  of  a  resulting  association,  any 
acquiree  association,  or  any  mutual 
association  acquired  by  a  mutual 
holding  company  must  receive  the  same 
membership  rights  in  the  mutual  holding 
company  as  they  previously  possessed 
in  their  savings  association,  except  that 
no  membership  rights  are  to  be  granted 
to  future  borrowers.  This  means  that  the 
provisions  in  each  mutual  holding 
company's  charter  setting  forth  the 
rights  of  members  to  vote  and  to  receive 
distributions  of  the  capital  and  surplus 
of  their  mutual  holding  company  will 
track  the  voting  and  distribution 
provisions  that  appeared  in  the 
charter(s)  of  the  association(s)  from 
which  the  mutual  holding  company 
draws  members.  A  mutual  holding 
company  that  has  more  than  one 
subsidiary  savings  association  from 
which  it  draws  members  will  be 
required  to  have  several  different  voting 
rights  provisions  in  its  charter — e.g..  one 
for  members  drawn  from  the  resulting 
association  and  one  for  members  drawn 
from  the  acquiree  association — in  every 
case  where  the  voting  and  distribution 
provisions  of  the  charters  of  the 
subsidiary  associations  at  the  time  they 
become  subsidiaries  of  the  mutual 
holding  company  differ  in  any  material 
respect. 

Section  575.9(a)  contains  a  variety  of 
other  provisions  that  provide  additional 
details  regarding  the  corporate 
governance  rules  that  will  be  applicable 
to  mutual  holding  companies.  The  basic 
rules  are  as  follows: 
—Section  575.9(a)(2)  provides  that  the 
Office's  regulations  governing  charter 
amendments  and  reissuances  of 
charters  for  mutual  associations  will 
apply  with  equal  force  to  mutual 
holding  companies,  except  for  several 
technical  changes  there  noted; 
— Section  575.9(a)(3)  provides  that  the 
corporate  title  of  every  mutual  holding 
company  must  include  the  word 
"mutual";  and 
—Section  575.9(a)(4)  provides  that  the 
Office's  regulations  governing  the 
bylaws  (including  content  and 
amendments)  of  mutual  associations 
will  apply  with  equal  force  to  mutual 
holding  companies,  except  for  several 
technical  changes  there  noted. 
Section  575.9(b)  confirms  that,  except 
as  may  be  specified  otherwise  by  the 
Office  in  a  particular  case,  subsidiary- 
savings  associations  of  mutual  holding 
companies  will  be  subject  to  the  same 
regulations  (whether  federal  or  state) 
regarding  charters  and  bylaws  as  are 
applicable  ordinarily  to  stock  savings 
associations,  except  that  the  charter  of 
each  such  association  (whether  federal 


or  state)  from  which  the  mutual  holding 
company  draws  members  must  include 
a  provision  that  routinely  appears  in  the 
charters  of  mutual  associations 
specifying  that  deposits  in  the 
association  constitute  debts  of  the 
association  having  the  same  priority  as 
the  claims  of  general  creditors  of  the 
association.  The  piuTJOse  of  this 
provision  is  to  ensure  that  the  claims  of 
depositors  are  not  relegated  to  a  lower 
priority  due  to  the  fact  that  such 
deposits  confer  membership  rights  in  the 
association's  mutual  holding  company. 

Finally.  S  575.9(c)  contains  a  variety  of 
provisions  specifying  how  the  process  of 
organizing  resulting  associations  and 
amending  the  charier  and  bylaws  of 
reorganizing  associations  and  acquiree 
associations  will  fit  into  the  larger 
reorganization  process.  Section 
575.9(c)(1)  eliminates  the  need  for 
applicants  to  obtain  multiple  regulatory 
approvals  by  providing  that  regulatory 
clearance  of  a  Reorganization  Notice 
pursuant  to  S  575.3(b)  shall  also  be 
deemed  to  constitute  approval  under 
|§  575.3(d)  and  575.9  for  the 
reorganizing  association  to  amend  its 
charter  and  bylaws  to  read  in  the  form 
of  the  charter  and  bylaws  of  a  mutual 
holding  company,  approval  under 
S  563.1  and.  if  nece8sar>'.  {{  552.2-1  and 
552.2-2  of  the  organization  of  the 
resulting  association  and  of  its  charter 
and  bylaws,  and  approval  under  §  563.1 
and  if  necessarj'.  §  552.4  for  any 
acquiree  association  to  amend  its 
charter  and  bylaws  to  read  in  the  stock 
form. 

The  remainder  of  §  575.9(c)  contains 
provisions  that  specify  the  effective  date 
of  any  charters  approved  pursuant  to  the 
above  provisions,  require  the  Office  to 
promptly  issue  any  such  charters  that 
are  federal  charters,  require  the  return 
of  any  federal  charters  in  the  event  the 
reorganization  is  not  consummated,  and 
restrict  the  activities  of  the  resulting 
association  to  activities  that  are 
appropriate  for  an  interim  association 
prior  to  the  date  of  consummation  of  the 
reorganization.  12  CFR  575.9  (c)(3)-(c)(5). 
Section  575.9(c)(2)  provides  that  any 
charter  and  bylaws  approved  pursuant 
to  the  above  provisions  in  connection 
with  a  Reorganization  Notice  that 
obtains  automatic  clearance  due  to  the 
expiration  of  the  time  penod  for 
disapproval  shall  be  deemed  to  be 
approved  subject  to  the  condition  that 
they  must  conform  in  every  particular  to 
the  Office's  model  charter  and  bylaws. 
The  Office  beheves  that  it  has  authority 
to  impose  this  requirement  since  it 
could,  if  it  chose,  go  further  and 
decouple  the  charier  and  bylaw 
approval  process  altogether  from  the 
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Reorganization  Notice  clearance 
process.  Moreover,  any  applicant  whose 
Reorganization  Notice  is  cleared 
automatically  and  who  does  not  wish  to 
adopt  model  charters  and  bylaws  will 
be  free  to  seek  separate  charter  and 
bylaw  approval. 

/.  Section  575.10.  Acquisition  and 
Disposition  of  Savings  Associations, 
Savings  and  Loan  Holding  Companies, 
and  Other  Corporation  by  Mutual 
Holding  Companies 

Acquisition.  The  statute  provides  that 
mutual  holding  companies  may  acquire 
savings  associations  (mutual  or  stock), 
savings  and  loan  holding  companies 
(mutual  or  stock),  and  certain  other 
types  of  corporations.  12  U.S.C. 
1487a(o)(5).  These  rules  are  set  forth  in 
S  575.10. 

Paragraph  (a)(1)  of  S  575.10  authorizes 
mutual  holding  companies  to  acquire 
savings  associations  in  the  stock  form, 
provided  all  necessary  regulatory 
approvals  are  obtained,  including 
approval  under  the  Office's  acquisition 
of  control  regulations  and,  if  applicable, 
the  Office's  merger  regulations. 

Paragraph  (a)(2)  of  J  575.10  authorizes 
mutual  holding  companies  to  acquire 
mutual  savings  associations,  again 
provided  all  necessary  regulatory 
approvals  are  obtained,  including 
approval  under  the  Office's  acquisition 
of  control  regulations  and  merger 
regulations,  and  provided  three 
additional  conditions  are  met.  First,  per 
the  statute,  the  acquisition  must  be 
structured  as  a  merger  of  the  mutual 
association  either  into  an  interim 
savings  association  subsidiary  of  the 
mutual  holding  company  or  into  a 
savings  association  subsidiary  from 
which  the  mutual  holding  company 
draws  members.  See  12  U.S.C 
1467a(o)(5)(B).  Second,  the  acquisition 
must  be  approved  by  the  board  of 
directors  of  the  mutual  association  and 
submitted  to  the  members  of  the  mutual 
association  piirsuant  to  a  proxy 
statement  authorized  for  use  by  the 
Office  and  approved  by  a  majority  of 
the  total  votes  of  the  members  eligible  to 
be  cast  This  requirement  is  drawn  from 
the  procedure*  mandated  by  the  statute 
for  mutual  holding  company 
reorganizations.  12  U.S.C  1467a(o)(2). 
The  Office  believes  that  it  is  appropriate 
to  impose  this  requirement  on  mutual 
associations  being  acquired  by  mutual 
holding  companies  since  the  practical 
impact  of  such  acquisitions  on  mutual 
associaUons  and  their  members  is  the 
same  as  the  Impact  of  mutual  holding 
company  reorganizations  on 
reorganizing  assodationi  and  their 
members.  Third,  the  Office  may.  in  its 
discretion,  require  approval  of  the 


acquisition  of  a  mutual  association  by  a 
mutual  holding  company  by  the 
members  of  the  mutual  holding 
company.  A  similar  rule  applies  to 
mergers  of  mutual  savings  associations 
under  part  548  of  the  Office's 
regulations.  See  12  CFR  546.2(e). 

Paragraphs  (a)(3)  and  (a)(4)  of  S  575.10 
authorize  mutual  holding  companies  to 
acquire  other  savings  and  loan  holding 
companies  (whether  in  stock  or  mutual 
form),  again  provided  all  necessary 
approvals  are  obtained,  including 
approval  under  the  Office's  acquisition 
of  control  regulations,  and  provided,  in 
the  case  of  acquisitions  of  mutual 
holding  companies,  membership 
approval  is  obtained  by  the  mutual 
holding  companies  if  required  by  the 
Office.  See  discussion  in  prior 
paragraph.  Paragraph  (a)(4)  provides 
that  mutual  holding  companies  that 
acquire  stock  savings  and  loan  holding 
companies  may  either  merge  the  stock 
holding  company  into  the  mutual 
holding  company  or  hold  it  as  a 
subsidiary. 

Paragraph  (a)(5)  of  §  575.10  authorizes 
mutual  holding  companies  to  make  non- 
controlling  investments  in  the  stock  of 
savings  associations  and  savings  and 
loan  holding  companies  to  the  extent, 
and  only  to  the  extent,  such  investments 
are  permissible  for  savings  and  loan 
holding  companies  generally  under  12 
U.S.C.  1467a(e)  and  (q)  and  12  CFR  574  8 
and  584.4.  The  Office  does  not  believe 
that  the  general  statement  in  12  U.S.C. 
14e7a(o)(5)(A)  that  mutual  holding 
companies  may  "invest  in  the  stock  of 
savings  associations"  was  intended  to 
override  the  specific  investment 
limitations  in  12  U.S.C.  1467a(e)  and  (q). 

Finally,  paragraph  (a)(6)  of  J  575.10 
authorizes  mutual  holding  companies  to 
acquire  control  of.  and  make  non- 
controlling  investments  in  the  stock  of, 
corporations  other  than  savings 
associations  or  savings  and  loan  holding 
companies  only  where  the  corporation 
in  question  is  not  directly  or  indirectly 
controlled  by  a  subsidiary  savings 
association  of  the  mutual  holding 
company  (so  as  to  prevent  double 
leveraging),  and  at  least  one  of  the  two 
following  criteria  is  satisfied:  (i)  The 
corporation  is  engaged  exclusively  in 
activities  that  are  permissible  for  mutual 
holding  companies  pursuant  to 
S  575.11(a)  (discussed  below),  or  (ii) 
such  corporation's  stock  may  be 
lawfully  purchased  by  a  federal  savings 
association  under  federal  law  {i.e.,  12 
CFR  545.74  and  12  U.S.C.  182B(m)(3)).  or 
by  a  state  association  under  the  law  of 
any  state  where  any  subsidiary  savings 
association  of  the  mutual  holding 
company  has  its  home  office  {i.e..  the 


laws  of  that  state  and  12  U.S.C. 
1828(m)(3)  and  1832).  The  second 
criterion  above  is  derived  directly  from 
the  statute.  12  U.S.C.  1467a(o)(5)D].«  The 
first  criterion  has  been  added  by  the 
Office  as  a  matter  of  interpretation,  on 
grounds  that  it  would  make  no  sense  to 
prohibit  a  mutual  holding  company  from 
engaging  indirectly,  through  a 
subsidiary,  in  activities  that  the  statute 
expressly  authorizes  it  to  engage  in 
directly  as  a  holding  company. 

It  should  also  be  noted  that 
paragraphs  (a)(6)  of  section  575.10  has 
been  worded  so  as  to  refer  to 
"controlling"  as  well  as  "non- 
controlling"  investments.  The  Office 
believes  that  this  is  consistent  with  the 
statute,  which  refers  broadly  to 
"investments"  without  signalling  any 
intent  to  restrict  the  scope  of  that  term 
to  passive,  non-controlling  investments. 
12  U.S.C.  1467a(o)(5)(D).  As  a  result, 
mutual  holding  companies  will  be  able 
to  engage  in  a  somewhat  broader  range 
of  activities  at  the  subsidiary  level  than 
in  the  mutual  holding  company  itself. 
The  apparent  purpose  for  this  statutory 
distinction  is  to  isolate  at  the  subsidiary 
level  all  business  activities  other  than 
those  most  closely  related  to  the 
operations  of  the  savings  association 
subsidiaries  of  mutual  holding  • 
companies. 

Disposition.  Two  basic  rules  regarding 
the  disposition  by  mutual  holding 
companies  of  controlling  and  non- 
controlling  investments  in  subsidiaries 
and  other  corporations  are  set  forth  in 
$  575.10(b).  Since  the  statute  is  silent  on 
the  subject  of  disposition,  these  two 
rules  represent  what  the  Office  believes 
to  be  necessary  in  order  to  establish  a 
workable,  safe  regulatory  structure  for 
mutual  holding  companies. 

The  first  rule  is  that  mutual  holding 
companies  may  not.  at  any  time, 
transfer  any  of  the  stock  which  they 
hold  in  any  association  from  which  they 
draw  members  (;'.e,  any  resulting 
association,  acquiree  association,  or 
association  that  was  in  mutual  form 
when  acquired  by  the  mutual  holding 
company),  unless  such  transfer  is  the 
result  of  a  pledge  made  pursuant  to 
§  575.11(b)  (discussed  below);  nor  may 
mutual  holding  companies  cause  or 
permit  the  transfer  of  all  or  substantially 
all  of  the  assets  or  liabilities  of  any  such 


*  In  analyziiig  investment  authority  onder  this 
criterion.  It  it  unporlant  lo  bear  in  mind  that  any 
determinatioiu  made  by  the  FDIC  purtuiuit  to  12 
U.S.C.  1828(m)(3)  that  any  activity  poies  a  serioua 
risk  to  the  Savirtfa  Aasociation  Inaurance  Fund  wilt 
apply  to  both  itale  and  federally  chartered  thrift* 
and  will,  therefor*,  limit  the  investment  authority  of 
mutual  holding  companies.  Section  575.10(h)(5)  has 
Deen  worded  so  as  to  make  this  f  pparent. 
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association.  The  purpose  of  the 
foregoing  rule  is  to  prevent  the  control 
relationship  between  mutual  holding 
companies  and  the  subsidiary  savings 
associations  from  which  they  draw 
members  from  beiiig  severed.  The 
portion  of  the  rule  restricting  the  sale  of 
stock  is  also  intended  to  prevent 
circumvention  of  the  mutual  holding 
company  capitalization  rules  set  forth  in 
S  575.4(b).'' 

The  second  rule  set  forth  in  S  575.10(b) 
provides  that  mutual  holding  companies 
may  freely  transfer  any  controlling  or 
non-controlling  investment  held  by  them 
other  than  investments  covered  by  the 
first  rule  described  above,  subject  to 
other  applicable  laws  or  regulations  and 
subject  to  the  requirement  that  such 
investments  may  not  be  sold  to  insiders, 
associates  of  insiders,  or  employee  stock 
benefit  plans  of  the  mutual  holding 
company  or  any  affiliate  of  the  mutual 
holding  company.  Thus,  mutual  holding 
companies  will  be  permitted  to  dispose 
of  (i)  Savings  associations,  other  than 
resulting  or  acquiree  associations, 
acquired  while  in  the  stock  form,  so  long 
as  such  associations  have  not  been 
merged  into  an  association  from  which 
the  mutual  holding  company  draws 
members,  (ii)  savings  and  loan  holding 
companies  acquired  while  in  the  stock 
form,  so  long  as  such  companies  have 
not  been  merged  into  the  mutual  holding 
company,  (iii)  any  other  subsidiary 
corporation  that  is  not  a  savings 
association  or  savings  and  loan  holding 
company,  and  (iv)  any  non-controlling 
investment  in  any  savings  association, 
savings  and  loan  holding  company,  or 
other  corporation. 

K.  Section  575.11,  Operating 
Restrictions 

Section  575.11  contains  a  variety  of 
operating  restrictions  applicable  to 
mutual  holding  companies  and  their 
subsidiaries. 

Activities  restrictions.  Consistent 
with  the  statijte,  S  575.11(a)  restiicts  the 
business  activities  of  mutual  holding 
companies  to  those  specified  in  12 
U.S.C.  1467a  (c)(2)(A),  (c)(2)(C),  (c)(2)(D), 
(c)(2)(E).  (c)(2)(F),  and  (c)(2)(G).  See  12 
U.S.C.  1467a(o)(5)(E).  In  addition,  as 
discussed  above,  subsidiaries  of  mutual 
holding  companies  that  are  neither 


savings  associations  nor  savings  and 
loan  holding  companies  are  permitted  to 
engage  in  a  somewhat  broader  range  of 
activities.  See  discussion  of 
§  575.10(a)(6)  above. 

Pledging  stock.  FIRREA  amended  the 
statutory  mutual  holding  company 
provisions  to  specify  that  such 
provisions  should  not  be  interpreted  as 
"•  *  *  prohlbit[ingl  a  mutual  holding 
company  from  pledging  all  or  a  portion 
of  the  stock  of  a  savings  association 
chartered  as  a  part  of  [a  mutual  holding 
company  reorganization]  to  raise  capital 
for  such  savings  association."  12  U.S.C. 
1467a(o)(8){A).*  Given  this  statutory 
clarification,  the  Office  is  prepared  to 
permit  mutual  holding  companies  to 
pledge  up  to  100%  of  the  stock  of  any 
such  association,  subject  to  the  statutory 
requirement  that  the  proceeds  of  the 
loan  secured  by  such  pledge  must  be 
infused  into  the  association.  This  rule  is 
set  forth  in  S  575.11(b)(1). 

Although  S  575.11(b)  contains  no 
advance  application  or  notice 
requirement  with  respect  to  such 
pledges,  it  does  require  mutual  holding 
companies  to  file  two  types  of  after-the- 
fact  reports.  First,  within  ten  days  after 
making  any  such  pledge,  a  mutual 
holding  company  must  file  a  report 
disclosing  the  terms  of  the  transaction 
and  certifying  that  the  entire  proceeds  of 
the  loan  have  been  transferred  to  the 
savings  association  whose  stock  has 
been  pledged.  12  CFR  575.11(b)(2). 
Second,  any  mutual  holding  company 
that  fails  to  make  timely  payment  on  a 
loan  secured  by  such  a  pledge  must,  on 
the  first  day  payment  is  overdue, 
provide  written  notice  of  nonpayment  to 
the  Office.  The  purpose  of  these  two 
reporting  requirements  is  to  enable  the 
Office  to  monitor  the  pledge  activities  of 
mutual  holding  companies.  Because  the 
statute  mandates  bquidation  of  any 
mutual  holding  company  that  becomes 
severed  from  any  subsidiary  association 
from  which  it  draws  members  (as  would 
be  the  case  if  stock  pledged  pursuant  to 
S  575.11(b)  were  seized),  it  is  imperative 
that  the  Office  receive  advance  warning 
of  any  such  possibiUty. 


'  It  Is  Important  to  note  the  distinction  between 
the  stock-transfer  restrictions  discussed  here  and 
the  provisions  of  5  5  575.7  and  575.&  discussed 
above.  Pursuant  lo  Si  575.7  and  575.6,  savnngs 
association  subsidiaries  of  mutual  holding 
companies  may  themselves  sell  their  nonvoting 
Block  and  minority  blocks  of  their  voting  stock  to 
persons  other  than  their  mutual  holding  companies 
The  rule  discussed  here  merely  prevents  mutual 
holding  companies  from  selling  stock  that  has  been 
Issued  to  them  by  subsidiary  savings  associations 
from  which  they  draw  members. 


•  In  several  places,  the  mutual  holding  company 
statute  refers  to  savings  associations  chartered  as  a 
part  of  mutual  holding  company  reorganizations. 
Throughout  the  proposed  regulations,  the  Office  has 
uniformly  interpreted  such  references  to  include  any 
association  from  which  a  mutual  holding  company 
draws  members,  i.e..  resulting  associations, 
acquiree  associations,  and  asaociabons  that  were  in 
the  mutual  form  when  acquired  by  a  mutual  holding 
company.  As  is  noted  in  footnote  2  above,  the 
impact  of  mutual  holding  company  acquisitions  of 
acquiree  associations  or  mutual  associations  upon 
such  associations  and  their  members  is.  in  all 
matenal  respects,  the  same  as  the  impact  of  a 
reorganization  upon  reorganizing  assoaations  and 
their  members. 


It  is  important  to  note  that  {  575.11(b) 
applies  only  to  pledges  of  the  stock  of 
associations  from  which  mutual  holding 
companies  draw  members,  i.e..  resulting 
associations,  acquiree  associations,  and 
associations  that  were  in  the  mutual 
form  when  acquired  by  a  mutual  holding 
company.  See  footiiote  8.  No  restiictions 
are  placed  on  pledges  of  the  stock  of 
other  savings  association  subsidiaries  of 
mutual  holding  companies. 

Dividend  and  stock  repurchase 
restrictions.  Section  575.11(c)  provides 
that  no  subsidiary  savings  association  of 
a  mutual  holding  company  that  has  any 
stockholders  other  than  the 
association's  mutual  holding  company 
may  repurchase  any  share  of  its  stock 
within  three  years  of  its  date  of  issuance 
unless  the  repurchase: 
— Is  part  of  a  general  repurchase  made 
on  a  pro  rata  basis  pursuant  to  an 
offer  approved  by  the  Office  and 
made  to  all  stockholders  of  the 
association  (except  that  the 
association's  mutual  holding  company 
may  be  excluded  from  the  repurchase 
with  the  Office's  approval); 
—Is  limited  to  the  repurchase  of 

qualifying  shares  of  a  director  or 
— Is  a  purchase  on  the  open  market  by  a 
tax-qualified  or  non-tax-qualified 
employee  stock  benefit  plan  of  the 
association  in  an  amount  reasonable 
and  appropriate  to  fund  such  a  plan. 
Similar  repurchase  restrictions  are 
imposed  in  connection  with  mutual-to- 
stock  conversions  under  part  563b  of  the 
Office's  regulations.  12  CFR  563b.3(g)(l). 
Waiver  of  dividends.  Section  575.11(d) 
provides  that  no  mutual  holding 
company  may  waive  its  right  to  receive 
a  dividend  declared  by  a  subsidiary 
unless  either  the  Office  approves  such 
waiver  or  no  insider,  associate  of  an 
insider,  or  employee  stock  benefit  plan 
holds  any  shares  of  the  class  of  stock  to 
which  the  waiver  would  apply.  To 
obtain  approval  of  such  a  waiver  by  the 
Office,  575.11(d)  provides  tl;at  a  mutual 
holding  company  must  demonstrate  that 
the  waiver  would  be  in  the  best  interesU 
of  its  members.  The  purpose  of  this 
restiiction  is  to  discourage  declarations 
of  dividends  that  disproportionately 
benefit  insiders. 

Issuance  of  non-savings  association 
stock  to  insiders.  Section  575.11(e) 
prohibits  non-savings  association 
subsidiaries  of  mutual  holding 
companies  from  issuing  any  stock  to 
insiders,  associates  of  insiders,  or 
employee  stock  benefit  plans.  The 
purpose  of  this  rule  is  to  prevent  the 
abuses  [e.g..  issuance  of  stock  to 
insiders  at  below  market  prices) 
addressed  by  55  575.7  and  575.8  in  the 
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case  of  savings  association  subsidiaries. 
The  OfTice  solicits  comment  regarding 
whether,  as  an  alternative  to  the 
absolute  prohibition  of  §  575.11(e). 
{I  575.7  and  575.A  should  be  expanded 
to  be  made  applicable  to  all  subsidiaries 
of  mutual  holding  companies. 

Application  of  other  nilea  and 
regulations.  Paragraphs  (f)  and  \g]  of 
(  575.11  provide  that,  as  a  matter  of 
safety  and  soundness,  mutual  holding 
companies  shall  be  subject  to  the  same 
indemnification  and  employment 
contract  restrictions  aa  are  applicable  to 
savings  associations  pursuant  to  12  CFR 
545.121  and  563.39. 

Paragraph  (h)  of  S  575.11  provides 
that,  within  120  days  of  the  close  of  each 
fiscal  year,  mutual  holding  companies 
must  submit  a  report  to  the  District 
Director  containing  the  information 
specified  in  17  CFR  229.402  regarding 
executive  compensation  and  17  CFR 
229.404  (a),  (b),  and  (d]  regarding 
transactions  between  management  and 
the  mutual  holding  company  or  its 
affiliates.  Traditional  stock  holding 
companies  that  are  registered  under  the 
Securities  Exchange  Act  are  required  to 
disclose  such  information  to  their 
shareholders.  Since  there  are  no 
shareholders  in  the  mutual  holding 
company  context,  the  Office  believes  it 
is  appropriate  to  require  mutual  holding 
companies  to  disclose  such  information 
to  the  Office.  This  will  enable  the  Office 
to  monitor  transactions  involving 
management  for  signs  of  abuse  and  will 
assist  the  Office  in  determining  whether 
additional  regulatory  restrictions  should 
be  imposed  on  transactions  involving 
management. 

Finally,  paragraph  (i)  of  j  575.11 
provides  that,  consistent  with  12  U.S.C. 
1467a(o)(7),  mutual  holding  companies 
shall  be  subject  to  the  same  statutory 
and  regulatory  rules  as  are  applicable  to 
savings  and  loan  holding  companies 
generally,  except  where  expressly 
indicated  otherwise  in  part  575. 

L  Section  575.12,  Conversion  and 
Liquidation  of  Mutual  Holding 
Companies 

Conversion.  Section  575.12(a) 
authorizes  mutual  holding  companies  to 
convert  to  the  stock  form  in  accordance 
with  the  same  rules  that  govern  savings 
association  conversions,  i.e.,  12  CFR 
part  563b.  It  is  important  to  note  that  the 
corporate  structure  of  mutual  holding 
companies  would  be  unaffected  by  any 
such  conversion.  In  other  words,  mutual 
holding  companies  would  not  be 
required  (or.  in  the  absence  of  an  order 
from  the  Office,  permitted)  to  collapse 
back  into  their  savings  association 
subsidiaries  as  a  part  of  a  part  563b 
conversion.  Nor  would  mutual  holding 


companies  be  required  to  offer  to 
redeem  or  exchange  any  previously- 
issued  minority  stock  of  their 
subsidiaries  as  part  of  the  conversion. 
Such  stock  could  remain  outstanding. 
The  stock  to  be  offered  in  the 
conversion  would  be  that  of  the  holding 
company,  and  the  holding  company 
would  t>e  required,  among  other  things, 
to  conduct  a  subscription  offering  and  to 
establish  a  liquidation  account.  The 
amount  of  the  proceeds  of  the  offering 
that  could  be  retained  at  the  mutual 
holding  company  level  would  be 
decided  in  accordance  with  the  same 
policies  as  are  applied  to  conversions  of 
mutual  savings  associations  occurring  in 
conjunction  with  the  formation  of  a 
holding  company.  See  12  CFR  563b.9. 
Mutual  holding  companies  would  also 
qualify  for  supervisory  conversions  in 
the  same  manner  as  mutual  savings 
associations.  The  Office  requests 
comment  regarding  whether  it  should 
permit  minority  slock  held  at  the 
subsidiary  level  to  be  redeemed  or 
exchanged  for  holding  company  stock  in 
connection  with  mutual  holding 
company  conversions  and.  if  so,  how 
this  could  be  accomplished  in  a 
reasonable  and  fair  manner. 

Involuntary  liquidation.  The  statute 
specifies  that,  notwithstanding  any 
other  provision  of  law.  "a  trustee  shall 
be  appointed  receiver  of  a  mutual 
holding  company  and  such  trustee  shall 
have  the  authority  to  liquidate  the  assets 
of.  and  satisfy  the  liabilities  of,  such 
mutual  holding  company  pursuant  to 
title  11,  United  States  Code"  upon  the 
occurrence  of  any  of  the  following 
events: 

— The  default  of  any  resulting 
association,  any  acquiree  association, 
or  any  subsidiary  savings  association 
of  the  mutual  holding  company  that 
was  in  mutual  form  when  acquired  by 
the  mutual  holding  company;  • 
—The  default  of  the  mutual  holding 

company; 
— Foreclosure  on  any  pledge  of 
subsidiary  savings  association  stock 
made  by  a  mutual  holding  company 
pursuant  to  section  575.11(b). 
12  U.S.C.  1467a(o)(9). 

The  term  default  is  defined  by  the 
statute  as  "any  adjudication  or  other 
official  determination  of  a  court  of 
competent  jurisdiction  or  other  public 
authority  pursuant  to  which  a 
conservator,  receiver,  or  other  legal 
custodian  is  appointed."  12  U.S.C. 
1467a(o)(10)(C).  Upon  liquidation,  the 
statute  provides  that  net  proceeds  shall 
be  distributed  to  members  of  the  mutual 
holding  company,  subject  to  the  FDIC's 


*  See  footnote  8  at)ova. 


right  to  recoup  certain  losses  caused  by 
savings  association  subsidiaries  of  the 
mutual  holding  company.  12  U.S.C. 
1467a  (o)(9)(B)  and  (o)(9)(C).  The 
foregoing  statutory  rules  are  set  forth  in 
§  575.12(b). 

Although  the  statute  mandates 
appointment  of  a  trustee  in  accordance 
with  title  11  of  the  United  States  Code 
upon  the  occurrence  of  any  of  the 
above-listed  events,  it  does  not  specify 
who  should  request  the  appointment  of 
such  a  trustee.  Accordingly,  S  575.12(b) 
provides  that  the  Office  "may  file  a 
petition  with  the  federal  bankruptcy 
courts"  seeking  appointment  of  a  trustee 
upon  the  occurrence  of  default,  leaving 
open  the  possibility  that  the  Office  may 
elect  not  to  seek  such  an  appointment 
and/or  that  other  interested  parties  [e.g.. 
creditors)  may  seek  such  an 
appointment. 

The  statute  also  does  not  specify  who 
would  have  authority  to  appoint  a 
custodian,  receiver,  or  other  legal 
custodian  for  a  mutual  holding  company 
or  what  standards  should  be  utilized  by 
that  authority  in  making  such  an 
appointment.  As  notf  '  above,  such  an 
appointment  is  a  precondition  for 
finding  that  a  mutual  holding  company 
is  in  default.  See  statutory  definition  of 
"default"  cited  above.  Since  the  statute 
mandates  that  mutual  holding  company 
liquidations  should  be  conducted  in 
accordance  with  title  11  of  the  United 
States  Code,  however,  it  would  make 
sense  for  the  actions  that  precede 
liquidation,  e.g.,  appointment  of  a 
conservator  or  receiver,  also  to  be 
conducted  in  accordance  with  title  11  of 
the  United  States  Code.  Under  this 
approach,  the  appointing  authority 
would  be  the  federal  bankruptcy  courts, 
rather  than  the  Office,  and  the  grounds 
for  appointment  would  be  the  same  as 
for  any  corporation  subject  to  the 
Federal  bankruptcy  code,  rather  than 
standards  promulgated  by  the  Office. 
Section  575.12(b)  is  drafted  accordingly. 

Voluntary  liquidation.  Section 
575.12(c)  specifies  that  12  CFR  546.4 
shall  apply  to  mutual  holding  companies 
in  the  same  manner  as  if  they  were 
federal  savings  associations.  Pursuant  to 
§  546.4,  no  federal  savings  association 
may  voluntarily  liquidate  unless  such 
liquidation  is  approved  in  advance  by 
the  Office. 

M.  Section  575.13.  Procedural 
Requirements 

Section  575.13  establishes  the 
procedural  rules  that  will  govern  the 
processing  of  applications,  notices,  and 
proxy  statements  required  to  be  filed 
under  part  575. 
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Paragraph  (a)  provides  that  any  proxy 
statements  and  proxies  utilized  in 
connection  with  any  membership  vote 
required  by  part  575  in  connection  with 
any  reorganization,  stock  issuance,  or 
merger  or  acquisition  shall  be  subject  to 
the  same  basic  rules  as  set  forth  in  the 
conversion  regulations  for  proxy 
statements  and  proxies  required 
thereunder,  12  CFR  part  563b.  with  such 
additions,  deletions,  and  other 
modifications  as  may  be  necessary  or 
appropriate  under  the  disclosure 
standard  set  forth  at  12  CFR  563b.5(g). 
The  Office  anticipates  that,  in  many 
circumstances,  a  proxy  statement 
resembling  the  "short-form"  proxy 
statement  permitted  in  traditjonal 
conversions,  12  CFR  583b.6(c)(2)(iv).  will 
satisfy  the  foregoing  disclosure 
standard,  except  that  full  disclosure 
regarding  management  remuneration 
and  any  changes  in  management 
remuneration  will  be  required. 

Consistent  with  the  conversion 
regulations,  proxy  statements  and 
proxies  utilized  in  connection  with  any 
membership  vote  required  by  part  575 
must  be  filed  with  and  authorized  for 
use  by  the  Office.  Paragraph  (a)  also 
provides  that  so  called  "running 
proxies"  may  be  utilized  in  connection 
with  membership  votes  required  by  part 
575  to  the  same  extent  and  subject  to  the 
same  limitations  as  set  forth  in  the 
conversion  regulations.  12  CFR 
563b.5(d)(4). 

The  remainder  of  {  575.13  is 
concerned  with  the  procedures 
applicable  to  applications  and  notices 
filed  under  part  575.  This  includes 
Reorganization  Notices  filed  pursuant  to 
§  575.3(b).  stock  issuance  applications 
filed  pursuant  to  i  575.7,  applications 
filed  pursuant  to  §  575.8(a)(12)  by 
insiders  for  permission  to  purchase 
stock  within  three  years  after  a  stock 
issuance,  applications  filed  pursuant  to 
§  575.11(c)  by  savings  association 
subsidiaries  of  mutual  holding 
companies  for  approval  to  repurchase 
minority  stock,  applications  filed 
pursuant  to  S  575.11(d)  by  mutual 
holding  companies  for  approval  to 
waive  dividends  declared  by  a 
subsidiary,  applications  filed  pursuant 
to  §  575.12(c)  by  mutual  holding 
companies  for  approval  of  voluntary 
liquidations,  and  miscellaneous 
certifications  and  notices  required  to  be 
filed  with  the  District  Director  pursuant 
to  S  575.4(d)(4)  (documents  filed  in 
connection  with  automatic  approval  of 
reorganizations].  \  575.11(b)  (notices  of 
pledges),  and  §  575.11(h)  (reports  of 
transactions  involving  management). 
The  procedures  established  by  {  575.13 
are  very  similar  to  those  applicable  to 


applications,  notices,  aiod  miscelkoieous 
certificaticMis  filed  pursuant  to  pert  574 
of  the  Office's  regulabons.  Thus,  for 
example,  the  part  575  rales  regarding 
amendment  oi  applications  and  notices, 
public  disclosure  of  applications  and 
notices,  procedural  exceptions  in 
supervisory  cases,  and  appeals  are  all 
taken  virtiMlly  verbatim  from  part  574. 
Cf.  12  CFR  575.13  (d).  (e),  (h).  and  (i) 
with  12  CFR  574.6  (b)(l)(vii),  (f).  and  (g) 
and  574.7(f)(2).  However,  the  procedures 
governing  public  notice  and  comment 
banking  agency  competitive  reports,  and 
post-approval  waiting  periods  are  taken 
from  the  Office's  regulations 
implementing  the  Bank  Merger  Act,  12 
CFR  563.22.  instead  of  part  574.  As  noted 
above  in  the  discussion  of  i  575.3(d). 
every  mutual  holding  company 
reorganization  will  involve  a  transfer  of 
assets  subject  to  the  Bank  Merger  Act. 
Thus,  it  will  be  necessary  to  comply 
with  the  procedural  requirements  erf  the 
Bank  Merger  Act,  as  set  forth  in  S  563.22 
(d)[2),  (d)(3),  and  (d)(4)  of  the  Office's 
regulaHons.  12  CFR  575.13(d)(3).  (The 
post-approval  waiting  period  is  not 
expected  to  have  any  practical  Impact 
on  the  timing  of  mutual  holding 
company  reorganizations.  Under 
procedures  agreed  to  by  the  Office  and 
the  Department  of  Justice,  the  waiting 
period  will  run  concurrently  with  the 
agency  report  period.) 

Paragraph  (f)  of  S  575.13  provides  that 
the  time  frame  within  whidi  the  Office 
must  determine  whether  an  application 
or  notice  is  complete,  the  rules 
governing  requests  for  and  responses  to 
requests  for  additional  information,  and 
the  time  frame  for  automatic  approval  of 
applications  and  notices  filed  under  part 
575  shall  be  as  specified  in  S  571.12  of 
the  Office's  regulations.  A  technical 
amendment  is  also  being  made  to 
§  571.12(d)(1)  to  indicate  that 
applications  and  notices  filed  under  part 
575  will  be  treated  in  the  same  manner 
as  applications  and  notices  filed  under 
part  574,  i.e.,  they  will  be  deemed 
automatically  approved  unless  the 
Office  indicates  otherwise  within  60 
days  (or  90  days  if  the  Office  exercises 
its  rights  under  S  571.12(e))  of  the  date 
on  which  they  are  deemed  complete. 
Paragraph  (f)  of  S  575.13  also  provides 
that  any  related  approvals  requested  in 
connection  with  Reorganization  Notices 
(including,  for  example,  requests  for 
approval  to  transfer  assets  to  resulting 
associations  under  the  Bank  Merger  Act 
and  requests  for  permission  to  organize 
resulting  associations)  will  be  processed 
under  the  procedures  specified  in 
S  575.13.  rather  than  any  different 
procedures  that  might  be  apphcabie  to 
such  requests  if  they  were  unrelated  to 


mutual  holding  company 
reorganizations.  The  goal  is  to  avoid 
forcing  reorganizing  associations  to  file 
multiple,  redundant  appboetions  subject 
to  multiple,  and  sometimes  inconsistent, 
procedural  requirements.  Paragraph  (0 
does  specify,  however,  that  the  statutory 
and  regulatory  approval  standards  for 
related  approval  requests  will  remain 
unchanged.  Thus,  for  example,  the 
Office  will  be  required  to  review 
proposed  transfers  of  assets  to  resulting 
associations  in  mutual  holding  company 
reorganizations  under  the  approval 
criteria  specified  in  the  Bank  Merger 
Act.  12  U.S.C.  ia28(c). 

N.  Regulation  of  Mutual  Holding 
Companies  by  Governmental 
Authorities  Other  Than  the  Office 

State  approvals.  Since  the  statute 
provides  that  any  federally-insured 
"savings  association  operating  in  mutual 
form  may  reorganize  so  as  to  become  a 
[rautualj  holding  company  "  under  the 
provisions  thereof.  12  U.S.C  1467(o)(l). 
federally-insured  state-chartered  mutual 
savings  associations  will  be  able  to  form 
mutual  holding  companies  under  the 
statute  regardless  whether  parallel 
mutual  holding  company  legislation  has 
been  adopted  by  the  home  state  of  such 
institutions.  As  a  result,  mutual  holding 
company  reorganizations  by  such 
institutions  will  not  require  regulatory 
action  or  approval  at  the  slate  level, 
unless  the  resulting  association  or  an 
acquiree  association  will  be  a  state- 
chartered  savings  association,  in  which 
case  a  new  charter  will  need  to  be 
obtained  at  the  state  level. 

FDIC.  As  noted  above,  the  statute 
explicitly  provides  that,  in  a  mutual 
holding  company  reorganization,  the 
resulting  association  is  to  be  a  newly- 
chartered  savings  association.  See 
footnote  2  above.  Thus,  the  resulting 
association  will  be  required  to  obtain 
approval  of  insurance  for  its  accounts 
from  the  FDIC  in  accordance  with  12 
U.S.C.  1815  (a)(1)  or  (8)(2).  The  Office 
intends  to  consult  with  the  FDIC 
regarding  expediting  processirig  of  such 
applications. 
O.  Description  of  Public  Comments 

In  response  to  its  advance  notice  of 
proposed  rulemaking  regarding  mutual 
holding  companies,  53  FR  41343.  41345 
(October  21. 1968),  and  its  subsequent 
public  hearing  on  mutual  holding 
companies.  53  FR  44436  (Nov.  3. 1968), 
the  Office's  predecessor  received 
written  statements  from  27  commenters. 
A  number  of  the  key  issues  discussed  ui 
the  statements— e^.,  the  juridical  nature 
of  mutual  holding  companies,  the 
authority  of  subsidiary  savings 
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associations  of  mutual  holding 
companies  to  issue  minority  stock,  the 
authority  of  mutual  holding  companies 
to  pledge  minority  stock,  the  proper 
methodology  for  liquidating  mutual 
holding  companies,  and  so  forth — were 
resolved  by  the  FIRREA  amendments  to 
the  mutual  holding  company  statutory 
provisions.  See  discussion  above. 

The  Office  has  attempted  to  be 
responsive  to  the  other  concerns 
addressed  in  the  statements,  to  the 
extent  consistent  with  safety  and 
soundness.  Major  themes  sounded  in  the 
statements  were  as  follows: 
— Keep  the  reorganization  process  as 

streamlined  as  possible.  Do  not 

require  subscription  offerings  or 

liquidation  accounts.  Permit  private 

placements. 
— Provide  for  a  separate  streamlined 

process  for  simple  reorganizations 

that  involve  no  stock  issuances. 
— Allow  mutual  holding  companies  the 

flexibility  of  eventually  converting  to 

stock  holding  companies. 
— Give  mutual  holding  companies  as 

much  parity  as  possible  with  stock 

holding  companies. 
— Establish  rules  to  prevent  insider 

abuse,  so  as  to  protect  the  integrity  of 

the  mutual  holding  company  process. 

The  regulations  being  promulgated 
today  are  responsive  to  the  foregoing 
concerns. 

A  number  of  statements  also  argued 
that  the  Office  should  place  no 
restraints  on  the  amount  of  capital  that 
reorganizing  associations  are  permitted 
to  infuse  into  mutual  holding  companies 
BO  long  as  resulting  associations  meet 
their  current  minimum  capital 
requirements.  In  the  interest  of  parity 
with  stock  holding  companies  and  safety 
and  soundness,  however,  the  Office  has 
decided  to  promulgate  a  stricter 
capitalization  requirement  than  these 
statements  advocated.  See  discussion  in 
Part  II. D.  above. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  the  regulations  being 
proposed  today,  as  well  as  two 
additional  collections  that  are  related  to 
but  not  provided  for  in  the  regulations 
being  proposed  today,  have  been 
submitted  to  the  Office  of  Management 
and  Budget  ("0MB")  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3504(h). 
Comments  concerning  the  collections  of 
information,  described  below,  and  the 
accuracy  of  the  estimated  average 
annual  burdens,  and  suggestions  for 
reducing  these  burdens,  should  be 
directed  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 


Project  (agency  code  1550).  Washington. 
DC  20503,  with  copies  to  the  Director. 
Information  Services  Division.  Office  of 
Communications  Services.  Office  of 
Thrift  Supervision.  1700  G  Street.  NW., 
Washington.  DC  20552. 

The  two  primary  collections  of 
information  necessary  to  implement  the 
mutual  holding  company  concept  are 
Reorganization  Notices,  see  iS  575.2(p) 
and  575.3(b].  and  minority  stock 
issuance  applications,  see  5  575.7.  The 
Office  has  prepared,  and  submitted  for 
0MB  review,  two  forms  (which  are  not 
contained  in  the  regulations)  that 
specify  the  information  that  must  be 
submitted  to  the  Office  by  associations 
seeking  approval  of  mutual  holding 
company  reorganizations  and  minority 
stock  issuances:  Form  MHC-1 
(Reorganization  Notice)  and  Form 
MHC-2  (minority  issuance  ppplication). 
The  information  required  by  these 
Forms  is  necessary  in  order  for  the 
Office  to  fulfill  its  statutory  function  to 
review  and  approve  or  disapprove 
proposed  mutual  holding  company 
reorganizations  and  related  minority 
stock  issuances.  The  likely  respondents 
are  mutual  savings  associations  seeking 
to  form  mutual  holding  companies  and 
subsidiary  savings  associations  of 
mutual  holding  companies  seeking  to 
issue  minority  stock.  The  estimated 
reporting  burden  for  completing  a 
Reorganization  Notice  is  400  hours.  The 
estimated  reporting  burden  for 
completing  a  minority  issuance 
application  is  350  hours.  It  is  estimated 
that  there  will  be  approximately  ten 
Reorganization  Notices  filed  per  year 
and  seven  minority  issuance 
applications.  Thus,  the  estimated  total 
annual  reporting  burden  is  4000  hours 
for  Reorganization  Notices  and  2450 
hours  for  minority  issuance  applications. 

Six  other  collections  of  information 
are  provided  for  directly  in  the 
regulations  being  proposed  today.  Those 
collections  of  information  are  contained 
in  S  575.4(d)(4)  (documents  filed  in 
connection  with  automatic  approvals  of 
reorganizations).  §  575.8(a)(12) 
(applications  by  insiders  for  approval  of 
stock  purchases  within  three  years  of 
stock  issuances).  S  575.11(b)  (notices  by 
mutual  holding  companies  regarding 
pledges  of  stock),  S  575.11(c) 
(applications  by  savings  association 
subsidiaries  of  mutual  holding 
companies  for  approval  of  stock 
repurchases).  §  575.11(h)  (reports  by 
mutual  holding  companies  on 
transactions  involving  management), 
and  §  575. 12(c)  (applications  by  mutual 
holding  companies  for  voluntary 
liquidation). 

The  certifications  required  by 
§  575.4(d)(4)  are  necessary  in  order  to 


ensure  that  any  reorganization  that  is 
automatically  approved  due  to 
expiration  of  the  time  period  for  review 
by  the  Office  will  be  conducted 
consistent  with  applicable  laws  and 
policies.  Similar  certifications  are 
routinely  required  in  approval  orders 
issued  by  the  Office  on  a  case-by-case 
basis.  The  likely  respondents  are  mutual 
savings  associations  whose 
Reorganization  Notices  have  been 
automatically  approved  due  to  the 
passage  of  time.  The  estimated  reporting 
burden  per  respondent  is  6.0  hours. 
Since  it  is  extremely  rare  that  the  Office 
allows  any  notice  or  application  to  be 
automatically  approved  due  to  the 
passage  of  time,  the  maximuii  number 
of  instances  in  which  mutual  savings 
associations  will  be  required  to  file 
§  575.4(d)(4)  certifications  in  any  given 
five-year  period  is  estimated  to  be  no 
more  than  one.  Thus,  the  estimated  total 
annual  reporting  burden  is  1.2  hours. 

The  applications  required  by 
i  575.8(a)(12)  are  necessary  to  enable 
the  Office  to  ensure  that  mutual  holding 
company  insiders  do  not  utilize  their 
superior  knowledge  of  the  savings 
association  subsidiaries  of  their  mutual 
holding  companies  to  take  advantage  (or 
appear  to  take  advantage)  of  other 
shareholders  of  such  associations  by 
purchasing  stock  in  the  secondary 
market  at  artificially  low  prices.  The 
likely  respondents  are  mutual  holding 
company  insiders  and  their  associates. 
The  estimated  reporting  burden  per 
respondent  is  4.0  hours.  It  is  estimated 
that  no  more  than  two  such  applicrtions 
will  be  filed  in  any  given  year.  Thus.,  the 
estimated  total  annual  reporting  burden 
is  8.0  hours. 

The  notices  required  by  §  575.11(b) 
are  necessary  in  order  to  enable  the 
Office  to  monitor  pledges  of  stock  by 
mutual  holding  companies  and  any 
events  likely  to  result  in  seizure  of  the 
pledged  stock  by  the  pledgees.  Such 
information  is  essential  to  ensure  that 
pledges  of  stock  by  mutual  holding 
companies  are  conducted  in  a  safe  and 
sound  manner  and  to  provide  the  Office 
with  adequate  time  in  which  to  respond 
to  any  defaults  that  may  result  in 
seizure  of  pledged  stock.  The  likely 
respondents  are  mutual  holding 
companies  seeking  to  pledge  the  stock  of 
subsidiary  savings  associations.  The 
estimated  reporting  burden  per 
respondent  is  3.0  hours.  Although  there 
are  no  mutual  holding  companies  at 
present,  it  is  estimated  that  there  will  be 
approximately  twenty  such  institutions 
within  two  years  and  that 
approximately  six  such  institutions  may 
engage  in  the  type  of  activities  that  will 
require  filing  of  the  stock  pledge  notices 
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in  any  given  year.  Thus,  the  estimated 
total  annual  reporting  burden  is  18 
hours. 

The  apphcations  for  approval  of  pro 
rata  stock  repurchases  by  savings 
association  subsidiaries  of  mutual 
holding  companies  required  by 
i  575.H(c)  are  necessary  to  ensure  that 
such  repurchases  do  not  endanger  the 
financial  condition  of  the  repurchasing 
association  or  result  in  unjust 
enrichment  of  insiders  of  the 
association,  the  association's  mutual 
holding  company,  or  others.  The  likely 
respondents  are  subsidiary  savings 
associations  of  mutual  holding 
companies  that  wish  to  conduct  pro  rata 
stock  repurchases.  The  estimated  annual 
reporting  burden  per  respondent  is  8.0 
hours.  It  is  estimated  that,  on  average, 
no  more  than  one  such  application  will 
be  filed  per  year.  Thus,  the  estimated 
total  annual  reporting  burden  is  8.0 
hours. 

The  reports  required  by  S  575.11(h)  are 
necessary  (i)  To  enable  the  Office  to 
monitor  transactions  between 
management  of  mutual  holding 
companies  and  mutual  holding 
companies  or  their  affiliates  for  signs  of 
abuse,  and  (ii)  to  assist  the  Office  in 
determining  whether  additional 
regulatory  restrictions  should  be 
imposed  upon  such  transactions.  The 
respondents  will  be  mutual  holding 
companies.  The  estimated  annual 
reporting  burden  per  respondent  is  10.0 
hours.  As  noted  above,  although  there 
are  no  mutual  holding  companies  at 
present,  it  is  estimated  that  there  will  be 
approximately  twenty  such  institutions 
within  two  years.  Thus,  the  estimated 
total  annual  reporting  burden  is  200 
hours. 

Finally,  the  apphcations  required  by 
§  575.12(c)  are  necessary  to  enable  the 
Office  to  review  and  approve  or 
disapprove  any  proposed  voluntary 
liquidation  of  a  mutual  holding 
company.  Any  such  hquidation  could 
present  serious  issues,  such  as  potential 
windfall  distributions  to  members  of  the 
mutual  holding  company.  The  likely 
respondents  are  mutual  holding 
company's  proposing  to  liquidate.  The 
estimated  annual  reporting  burden  per 
respondent  is  12.0  hours.  Because 
liquidation  applications  are  extremely 
rare  in  the  mutual  savings  association 
context,  it  is  anticipated  they  will  also 
be  extremely  rare  in  the  mutual  holding 
company  context.  It  is  estimated  that  no 
more  than  one  such  application  will  be 
filed  within  any  given  ten-year  period. 
Thus,  the  estimated  total  annual 
reporting  burden  is  1.2  hours. 

It  should  be  noted  that  the  proposed 
regulations  direct  applicants  to  file  more 
than  three  copies  of  the  foregoing 


applications,  notwithstanding  5  CFR 
1320.6.  See  S  575.13  (b)  and  (d)(2).  The 
Office's  submission  to  OMB  specifically 
requests  permission  to  exceed  the  three- 
copy  limitation  of  5  CFR  1320£.  There 
are  two  primary  reasons  for  requiring 
these  additional  copies.  First,  the  Office 
is  required  by  the  Bank  Merger  Act  to 
forward  copies  of  all  Reorganization 
Notices  to  the  other  federal  banking 
agencies  and  to  the  Department  of 
Justice.  12  U.S.C.  1828(c)(4). 

Second,  given  the  way  the  Office  s 
regulations  and  decisionmaking 
delegations  are  structured,  most 
applications  filed  with  the  Office 
(including  those  to  be  filed  under  the 
proposed  mutual  holding  company 
regulations)  require  substantive  input 
from  multiple  units  of  the  Office.  Section 
571.12  of  the  Office's  regulations 
requires  all  applications  filed  with  the 
Office  to  be  processed  within  relatively 
brief  time  frames.  The  Office  s  ability  to 
comply  with  these  time  frames  would  be 
seriously  jeopardized  if  it  were  required 
to  take  upon  itself  the  burden  of  making 
multiple  copies  of  each  application  filed 
with  it  for  distribution  to  the  relevant 
units  of  the  Office  for  concurrent  review. 
It  is  to  the  advantage  of  applicants  to 
submit  these  extra  copies  since  the 
processing  time  of  their  apphcations  is 
thereby  reduced. 

Executive  Order  12291 

The  Office  has  determined  that  this 
rule  does  not  constitute  a  "major  rule" 
and,  therefore,  the  preparation  of  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Analysis 

Pursuant  to  section  605(b]  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  the  regulations  proposed  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
savings  associations. 

List  of  Subjects 

J2  CFR  Part  563 

Accounting,  Advertising.  Crime, 
Currency,  Flood  insurance.  Investments. 
Reporting  and  recordkeeping 
requirements.  Saving  associations. 
Securities,  Surety  bonds. 

12  CFR  Part  571 

Accounting.  Confiicts  of  interest. 
Gold.  Investments,  Reporting  and 
recordkeeping  requirements,  Savirigs 
associations. 

12  CFR  Part  575 

Capital,  Holding  companies.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  Securities. 


Accordingly,  the  Office  hereby 
proposes  to  amend  subchapter  D. 
chapter  V,  title  12,  Code  of  Federal 
Regulations,  as  set  forth  below: 

Subchapter  D— Regulations  Applicable 
to  All  Savings  Associations 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority.  Sec.  2.  48  Stal  12&.  as  amended 
(12  U.S.C.  1462);  sec  3.  as  added  by  sec.  301, 
103  Stat  278  (12  U.S.C.  14628),  »ec.  4.  as 
added  by  sec  301. 103  Stat  280  (12  U.SC. 
1463):  »ec.  5.  48  Stat,  132.  as  amended  (12 
U.S.C  1464):  sec.  10.  as  added  by  »ec  301, 103 
Stat.  318  (12  U.S.C  1467a);  sec  11.  as  added 
by  sec.  301. 103  Stat.  342  (12  U.S.C.  1468);  sec. 
IB.  64  Slat.  BPl.  as  amended  by  sec.  321. 103 
Stat.  267  (12  U.S.C  1828):  sec.  1204, 101  Slat. 
662  (12  U.S.C  3806);  sec.  202.  87  Stat  982,  as 
amended  (42  U.S.C  4106). 

:  563.22    [Amended] 

2.  Section  563.22(e)(1)(xv)  is  amended 
by  removing  the  word  "chapter"  and 
adding  in  its  place  "subchapter  or  is  part 
of  a  mutual  holding  company 
reorganization  under  part  575  of  this 
subchapter". 

PART  571-STATEMENTS  OF  POLICY 

3.  The  authority  citation  for  part  571  is 
revised  to  read  as  follows; 

AuUiorUy;  Sec.  5o2,  80  Stat.  383.  as 
amended  (5  U.S  C.  552);  sec.  559,  80  Slat.  388. 
as  amended  (5  U.S.C  559).  sec  3.  as  added  by 
see  .101. 103  Stat.  278  (12  U.S.C  1462a);  set  4. 
as  added  hy  sec  301. 103  Stat.  280  (12  U.S.C 
1463);  sec.  5.  48  Stat.  132.  as  a.iiended  (12 
U.S.C.  1464);  and  sec  10,  as  added  by  sec 
301. 103  Stat.  318  (12  U.S.C  1467a). 

§571.12    [Amended] 

4.  Section  571.12(d)(l)(i)  is  amended 
by  inserting  "§  575.3(b)  or"  prior  to  the 
words  "part  574". 

5.  A  new  part  575  is  added  to 
subchapter  D  to  read  as  follows: 

PART  575— MUTUAL  SAVINGS  AND 
LOAN  HOLDING  COMPANIES 

Sec. 

5:"5.i    Scope. 
575-2    Definitions. 
575  J    Mutual  holding  company 
reo-'gdnoa  lions. 

575.4  Grounds  for  disapproval  of 
reorganizations. 

575.5  Membership  rights, 

575.6  Contents  of  Rporganization  Plans. 

575.7  Issuances  of  stock  by  savnngs 
association  subsidiaries  of  motual 
holding  companies 

575  8    ContenJ*  of  Stock  Issuance  Plans. 
575  9    Charters  and  bylaws  for  mutual 

holding  companies  and  theu-  savings 

assoaation  sut>sidianes. 
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575.10  Acquisition  and  disposition  of 
savings  associations,  savings  and  loan 
holding  companies,  and  other 
corporations  by  mutual  holding 
companies. 

575.11  Operating  restrictions 

575.12  Conversion  or  liquidation  of  mutual 
holding  companies. 

575.13  Procedural  requirements. 
Autiiorily;  Sec.  2.  48  Stat.  12a  as  amended 

(12  U.S.C.  1462):  sec.  3.  as  added  by  sec.  301. 
103  Stat.  278  (12  U.S.C.  1462a):  se&  4,  as 
added  by  sec.  301, 103  Stat.  280  (12  U.S.C. 
1463):  sec.  5.  48  Stat.  132.  as  amended  (12 
U.S.C.  1464):  sec.  10.  as  added  by  sec.  301. 103 
Stat.  318  (12  U.S.C.  1467a):  sec.  18.  84  Stat. 
8B1.  as  amended  by  sec.  321, 103  Stat.  267  (12 
U.S.C.  1828). 

S57S.1    Scop*. 

The  purpose  of  this  part  is  to 
implement  the  mutual  holding  company 
provisions  of  the  Savings  and  Loan 
Holding  Company  Act.  12  U.S.C. 
1467a(o). 

SS7U    Definitions. 

As  used  in  this  part,  the  following 
definitions  apply,  unless  specified 
elsewhere  in  this  part: 

(a)  The  term  acquire  association 
means  any  savings  association,  other 
than  a  resulting  association,  that: 

(1)  Is  acquired  by  a  mutual  holding 
company  as  part  of  and  concurrently 
with,  a  mutual  holding  company 
reorganization;  and 

(2)  Is  in  the  mutual  form  immediately 
prior  to  such  acquisition. 

(b)  The  term  acting  in  concert  has  the 
same  meaning  as  specified  in  {  574.2(c) 
of  this  subchapter. 

(c)  The  term  affiliate  means  any 
person  that  controls,  is  controlled  by,  or 
is  under  common  control  with  another 
person. 

(d)  The  term  associate,  when  used  to 
indicate  a  relationship  with  any  officer 
or  director  of  a  company  or  any  affiliate 
thereof  means: 

(1)  Any  corporation  or  organization 
(other  than  such  company  or  any 
a^iliate  thereof)  of  which  such  person  is 
a  director,  officer,  or  partner  or  is, 
directly  or  indirectly,  the  beneficial 
owner  of  ten  percent  or  more  of  any 
class  of  equity  securities: 

(2)  Any  trust  or  other  estate  in  which 
such  person  has  a  substantial  beneficial 
interest  or  as  to  which  such  person 
serves  as  trustee  or  in  a  similar  fiduciary 
capacity  (exclusive  of  any  tax-qualified 
employee  stock  benefit  plan); 

(3)  Any  relative  or  spouse  of  such 
person,  or  any  relative  of  such  spouse, 
who  has  the  same  home  as  such  person 
or  who  is  a  director  or  officer  of  such 
company  or  any  affiliate  thereof;  and 

(4)  Any  person  acting  in  concert  with 
any  of  the  persons  or  entities  specified 


in  paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

(e)  The  term  company  has  the  same 
meaning  as  specified  in  S  574.2(f)  of  this 
subchapter 

(f)  The  term  control  has  the  same 
meaning  as  specified  in  S  574.4  of  this 
subchapter. 

(g)  The  term  default  means  any 
adjudication  or  other  official 
determination  of  a  court  of  competent 
jurisdiction  or  other  public  authority 
pursuant  to  which  a  conservator, 
receiver,  or  other  legal  custodian  is 
appointed  for  a  mutual  holding  company 
or  savings  association  subsidiary  of  a 
mutual  holding  company. 

(h)  The  term  District  Director  means 
the  senior  representative  of  the  Director 
of  the  Office  for  all  matters  dealing  with 
the  examination  and  supervision  of 
savings  assoriations  in  the  district  in 
which  any  savings  association  seeking 
an  approval  or  filing  a  document  under 
this  part  has  its  principal  office  or  in 
which  any  mutual  holding  company 
seeking  an  approval  or  filing  a  document 
under  this  part  has  its  principal  savings 
association  business. 

(i)  The  term  FDIC  means  the  Federal 
Deposit  Insurance  Corporation,  as 
established  by  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1811  et  aeq. 

(j)  The  term  insider  means  any  officer 
or  director  of  a  company  or  of  any 
affiliate  of  such  company,  and  any 
person  acting  in  concert  with  any  such 
officer  or  director. 

(k)  The  term  member  means  any 
depositor  or  borrower  of  a  mutual 
savings  association  that  is  entitled, 
under  the  charter  of  the  savings 
association,  to  vote  on  matters  affecting 
the  association,  and  any  depositor  or 
borrower  of  a  savings  association 
subsidiary  of  a  mutual  holding  company 
that  is  entitled,  under  the  charter  of  the 
mutual  holding  company,  to  vote  on 
matters  a^ecting  the  mutual  holding 
company. 

(I)  The  term  mutual  holding  company 
means  a  mutual  savings  and  loan 
holding  company  organized  under  this 
part. 

(m)  The  term  Office  means  the  Office 
of  Thrift  Supervision,  established 
pursuant  to  12  U.S.C.  1461  et  seq. 

(n)  The  Xerm  parent,  when  used  to 
describe  the  relationship  between  two 
companies,  means  that  the  parent 
company  controls  the  other  company, 
either  directly  or  indirectly  through  one 
or  more  subsidiaries. 

(o)  The  termperso/j  means  an 
individual  or  company. 

(p)  The  term  Reorganization  Notice 
means  a  notice  of  a  proposed  mutual 
holding  company  reorganization  that  is 


in  the  form  and  contains  the  information 
required  by  the  Office. 

(q)  The  term  Reorganization  Plan 
means  a  plan  to  reorganize  into  the 
mutual  holding  company  format 
containing  the  information  required  by 
S  575.6  of  this  part. 

(r)  The  term  reorganizing  association 
means  a  mutual  savings  association  that 
proposes  to  re  ■•rganize  to  become  a 
mutual  holding  company  pursuant  to 
this  part. 

(s)  The  term  resulting  association 
means  a  savings  association  in  the  stock 
form  that  is  organized  as  a  subsidiary  of 
a  reorganizing  association  to  receive  the 
substantial  part  of  the  assets  and 
liabilities  (including  all  deposit 
accounts)  of  the  reorganizing 
association  upon  consummation  of  the 
reorganization. 

(tj  The  term  stock  means  common  or 
preferred  stock,  or  any  other  type  of 
equity  security,  including  (without 
limitation)  warrants  or  options  to 
acquire  common  or  preferred  stock,  or 
other  securities  that  are  convertible  into 
common  or  preferred  stock. 

(u)  The  term  Stock  Issuance  Plan 
means  a  plan  providing  for  the  issuance 
of  stock  by  a  savings  association 
subsidiary  of  a  mutual  holding  company 
submitted  pursuant  to  $  575.7  of  this  part 
and  containing  the  information  required 
by  S  575.8  of  this  part. 

(v)  The  term  savings  association 
means  a  federal  savings  and  loan 
association  or  a  federal  savings  bank 
chartered  under  12  U.S.C.  1464,  a 
building  and  loan,  savings  and  loan,  or 
homestead  association  or  a  cooperative 
bank  (other  than  a  cooperative  bank 
described  in  12  U.S.C.  1813(a)(2))  the 
deposits  of  which  are  insured  by  the 
FDIC,  and  any  corporation  (other  than  a 
bank)  the  deposits  of  which  are  insured 
by  the  FDIC  that  the  Office  and  the 
FDIC  jointly  determine  to  be  operating 
in  substantially  the  same  manner  as  a 
savings  association. 

(w)  The  term  secondary  market,  when 
used  to  describe  stock  purchases,  means 
purchases  made  other  than  from  the 
issuer  or  any  underwriter  or  agent  of  the 
issuer. 

(x)  The  term  subsidiary,  when  used  to 
describe  the  relationship  between  two 
companies,  means  that  the  subsidiary 
company  is  controlled  by  the  other 
company,  either  directly  or  indirectly 
through  one  or  more  subsidiaries. 

(y)  The  term  tax-qualified  employee 
stock  benefit  plan  means  any  defined 
benefit  plan  or  defined  contribution  plan 
(including  an  employee  stock  ownership 
plan,  stock  bonus  plan,  profit-sharing 
plan,  or  other  plan)  of  a  company  or  any 
of  its  affiliates,  which,  with  its  related 
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trust,  meets  the  requirements  to  be 
qualified  under  section  401  of  the 
Internal  Revenue  Code.  The  term  non- 
tax-qualified employee  stock  benefit 
plan  means  any  defined  benefit  plan  or 
defined  contribution  plan  of  a  company 
or  any  of  its  affiliates  which  is  not  so 
qualified. 

§  575.3    Mutual  holding  company 
rvorganlzatlons. 

A  mutual  savings  association  may 
reorganize  to  become  a  mutual  holding 
company,  or  join  in  a  mutual  holding 
company  reorganization  as  an  acquiree 
association,  only  upon  satisfaction  of 
the  following  conditions: 

(a)  A  Reorganization  Plan  is  approved 
by  a  majority  of  the  board  of  directors  of 
the  reorganizing  association  and  any 
acquiree  association; 

(b)  A  Reorganization  Notice  is  filed 
with  the  Office  and  either: 

(1)  The  Office  has  given  written  notice 
of  its  intent  not  to  disapprove  the 
proposed  reorganization;  or 

(2)  Sixty  days  (or  such  period  of  time 
as  the  Office  may  specify  if  the  review 
period  is  extended  under  §  571.12(e)  of 
this  subchapter)  have  passed  since  the 
Office  received  the  Reorganization 
Notice  and  deemed  it  sufficient  under 

§  571.12(c)  of  this  subchapter,  and  the 
Office  has  not  given  written  notice  that 
the  proposed  reorganization  is 
disapproved; 

(c)  The  Reorganization  Plan  is 
submitted  to  the  members  of  the 
reorganizing  association  and  any 
acquiree  association  pursuant  to  a  proxy 
statement  cleared  in  advance  by  the 
Office  and  such  Reorganization  Plan  is 
approved  by  a  majority  of  the  total 
votes  of  the  members  of  each 
association  eligible  to  be  cast  at  a 
meeting  held  at  the  call  of  each 
association's  directors  in  accordance 
with  the  procedures  prescribed  by  each 
association's  charter  and  bylaws; 

(d)  All  necessary  approvals  have  been 
obtained  from  the  Office  and  the  FDIC 
and  if  any  subsidiary  savings 

as  ,„iation  is  to  be  state-chartered,  from 
state  regulatory  authorities  in 
connection  with  the  charter  and  bylaws 
of  the  mutual  holding  company,  the 
resulting  association,  and  any  acquiree 
association,  the  insurance  of  accounts  of 
the  resulting  association,  the  transfer  of 
assets  and  liabilities  of  the  reorganizing 
association  to  the  resulting  association, 
and  the  acquisition  of  any  acquiree 
association,  and  all  conditions  specified 
in  §  575.9(c)(5)  of  this  part  or  otherwise 
imposed  by  the  Office  in  connection 
with  the  issuance  of  a  notice  of  intent 
not  to  disapprove  under  §  575.3(b)(1)  of 
this  part  or  by  the  Office,  the  FDIC,  or 
the  appropriate  state  authority  in 


connection  with  the  granting  of  the 
approvals  specified  in  this  paragraph 
have  been  satisfied;  and 

(e)  The  mutual  holding  company  duly 
executes  and  delivers  to  the  Office  any 
regulatory  capital  maintenance, 
dividend  limitation,  merger,  or  other 
agreement  that  may  be  required  by  the 
Office. 

S  575.4    Grounds  for  disapproval  of 
rsorganlzatlons. 

(a)  Basic  standards.  The  Office  may 
disapprove  a  proposed  mutual  holding 
company  reorganization  pursuant  to 
S  575.3(b)  of  this  part  only  if: 

(1)  Disapproval  is  necessary  to 
prevent  unsafe  or  unsound  practices; 

(2)  The  financial  or  managerial 
resources  of  the  reorganizing 
association  or  any  acquiree  association 
warrant  disapproval; 

(3)  The  proposed  capitalization  of  the 
mutual  holding  company  fails  to  meet 
the  requirements  of  paragraph  (b)  of  this 
section; 

(4)  A  stock  issuance  is  proposed  in 
connection  with  the  reorganization 
pursuant  to  §  575.7  of  this  part  that  fails 
to  meet  the  standards  established  by 
that  section; 

(5)  The  reorganizing  association  or 
any  acquiree  association  fail  to  furnish 
the  information  required  to  be  included 
in  the  Reorganization  Notice  or  any 
other  information  requested  by  the 
Office  in  connection  with  the  proposed 
reorganization;  or 

(6)  The  proposed  reorganization 
would  violate  any  provision  of  law. 
including  (without  limitation)  §  575.3(a) 
and  (c)  of  this  part  (regarding  board  of 
directors  and  membership  approval)  or 
§  575.5(a)  of  this  part  (regarding 
continuity  of  membership  rights). 

(b)  Capitalization.  (1)  The  Office  shall 
disapprove  a  proposal  by  a  reorganizing 
association  or  any  acquiree  association 
to  capitalize  a  mutual  holding  company 
in  an  amount  in  excess  of  a  nominal 
amount  if  immediately  following  the 
reorganization,  the  resulting  association 
or  the  acquiree  association  will  fail  to 
meet  the  capital  requirements  of  12  CFR 
part  567  (or  any  higher  capital 
requirements  imposed  upon  the 
association  pursuant  to  12  U.S.C.  1464(s) 
and  regulations  of  the  Office 
promulgated  thereunder). 

(2)  Proposals  by  reorganizing 
associations  and  acquiree  associations 
to  capitahze  mutual  holding  companies 
shall  also  comply  with  any  regulations 
or  written  policies  of  the  Office 
governing  capital  distributions  by 
savings  associations  in  effect  at  the  time 
of  the  reorganization.  (Issuance  by  the 
Office  of  a  notice  of  intent  not  to 
disapprove  a  mutual  holding  company 


reorganization  pursuant  to  S  575.3(b)  of 
this  part,  or  failure  by  the  Office  to 
disapprove  such  a  reorganization  within 
the  time  prescribed  in  {  575.3(b)  of  this 
part,  shall  also  be  deemed  to  constitute 
approval  under  any  regulation  or  written 
policy  of  the  Office  governing  capital 
distributions  by  savings  associations,  if 
such  approval  is  required,  of  the 
capitalization  proposal  set  forth  in  the 
Reorganization  Notice,  subject  to  any 
conditions  imposed  by  §  575.4(d)(2)  of 
this  part.) 

(c)  Presumptive  disquahfiers — (1) 
Managerial  resources.  The  factors 
specified  in  |  574.7(g)(l)li)  through 
(g)(l)(vi)  of  this  subchapter  shall  give 
rise  to  a  rebuttable  presumption  that  the 
managerial  resources  test  of  paragraph 
(a)(2)  of  this  section  is  not  met.  For  this 
purpose,  each  place  the  term  acquiror 
appears  in  §  574.7(g)(l)(i)  through 
(g)(l)(vi)  of  this  subchapter,  it  shall  be 
read  to  mean  the  reorganizing 
association  or  any  acquiree  association, 
and  the  reference  in  paragraph  (g)(l){v) 
of  §  574.7  of  this  subchapter  to  filings 
under  this  part  shall  be  deemed  to 
include  filings  under  either  part  574  of 
this  subchapter  or  this  part. 

(2)  Safety  and  soundness  and 
financial  resources.  Failure  by  a 
reorganizing  association  and  any 
acquiree  association  to  submit  a 
business  plan  in  connection  with  a 
Reorganization  Notice,  or  submission  of 
a  business  plan  that  projects  activities 
that  are  inconsistent  with  economical 
home  financing  or  that  fails  to 
demonstrate  that  the  capital  of  the 
mutual  holding  company  will  be 
deployed  in  a  safe  and  sound  manner, 
shall  give  rise  to  a  rebuttable 
presumption  that  the  safety  and 
soundness  and  financial  resources  tests 
of  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  are  not  met. 

(d)  Failure  of  the  Office  to  act  on  a 
Reorganization  Notice  within  the 
prescribed  time  period.  A  proposed 
reorganization  that  obtains  regulatory 
clearance  from  the  Office  due  to  the 
operation  of  §  575.3(b)(2)  of  this  part 
may  take  place  in  the  manner  proposed, 
subject  to  the  following  conditions: 

(1)  The  reorganization  shall  be 
consummated  within  one  year  of  the 
date  of  the  expiration  of  the  Office's 
review  period  under  |  575.3(b)(2]  of  this 
part; 

(2)  The  mutual  holding  company  shall 
not  be  capitalized  in  an  amount  in 
excess  of  what  is  permissible  under 

§  575.4(b)  of  this  part  or.  if  lesser,  an 
amount  in  excess  of  any  safe-harbor 
thresholds  set  forth  in  any  regulations  or 
policies  of  the  Office  governing  capital 
distributions  by  savings  associations; 
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(3)  No  request  for  regulatory  waivers 
or  forbearances  shall  be  deemed 
granted: 

(4)  The  following  information  shall  be 
submitted  within  the  specified  time 
frames: 

(i]  On  tbe  business  day  prior  to  the 
date  of  the  reorganization,  the  chief 
financial  officers  of  the  reorganizing 
association  and  any  acquiree 
association  shall  certify  to  the  District 
Director  in  writing  that  no  material 
adverse  events  or  material  adverse 
changes  have  occurred  with  respect  to 
the  financial  condition  or  operations  of 
their  respective  associations  since  the 
date  of  the  financial  statements 
submitted  with  the  Reorganization 
Notice; 

(ii)  No  later  than  thirty  days  after  the 
reorganization,  the  mutual  holding 
company  shall  file  with  the  District 
Director  a  certification  by  legal  counsel 
stating  the  effective  date  of  the 
reorganization,  the  exact  number  of 
shares  of  stock  of  the  resulting 
association  and  any  acquiree 
association  acquired  by  the  mutual 
holding  company  and  by  other  persons, 
and  that  the  reorganization  has  been 

jnsummated  in  accordance  with 
S  575.3  of  this  part  and  all  other 
applicable  laws  and  regulations  and  the 
Reorganization  Notice; 

(iii)  No  later  than  thirty  days  after  the 
reorganization,  the  mutual  holding 
company  shall  file  with  the  District 
Director  an  opinion  from  its  independent 
auditors  certifying  that  the 
reorganization  was  consummated  in 
accordance  with  generally  accepted 
accounting  principles:  and 

(iv)  No  later  than  thirty  days  after  the 
reorganization,  the  mutual  holding 
company  shall  file  with  the  District 
Director  a  certification  stating  that  the 
mutual  holding  company  will  not 
deviate  materially,  or  cause  its  savings 
association  subsidiaries  to  deviate 
materially,  from  the  business  plan 
submitted  in  connection  with  the 
Reorganization  Notice,  unless  prior 
written  approval  from  the  District 
Uu'ector  is  obtained. 

§  57S.S    Mambershlp  rights. 

(a)  Depositors  and  borrowers  of 
resulting  associations,  acquiree 
associations,  and  associations  m  mutual 
form  when  acquired.  The  charter  of  a 
mutual  holding  company  must: 

(1)  Confer  upon  the  depositors  of  the 
resulting  association  the  same 
membership  rights  in  the  mutual  holding 
company  as  were  conferred  upon 
depositors  by  the  charter  of  the 
rporganizing  association  as  in  effect 
immediately  prior  to  the  reorganization, 


(2)  Confer  upon  the  depositors  of  any 
acquiree  association  or  any  association 
that  is  in  the  mutual  form  when  acquired 
by  the  mutual  holding  company  the 
same  membership  rights  in  the  mutual 
holding  company  as  were  conferred 
upon  depositors  by  the  charter  of  the 
acquired  association  immediately  prior 
to  acquisition,  unless  the  acquired 
association  is  merged  into  another 
association  from  which  the  mutual 
holding  company  draws  members,  in 
which  case  the  depositors  of  the 
acquired  association  shall  receive  the 
same  membership  rights  as  the 
depositors  of  the  association  into  which 
the  acquired  association  is  merged; 

(3)  Confer  upon  the  borrowers  of  the 
resulting  association  who  are  borrowers 
at  the  time  of  reorganization  the  same 
membership  rights  in  the  mutual  holding 
company  as  were  conferred  upon  them 
by  the  charter  cf  th    reorganizing 
association  immediately  prior  to 
reorganization,  but  shall  not  confer  any 
membership  rights  in  connection  with 
any  borrowings  made  after  the 
reorganization:  and 

(4)  Confer  upon  the  borrowers  of  any 
acquiree  association  or  any  association 
that  is  in  the  mutual  form  when  acquired 
by  the  mutual  holding  company  who  arc 
borrowers  at  the  time  of  the  acquisition 
the  same  membership  rights  in  the 
mutual  holding  company  as  were 
conferred  upon  them  by  the  charter  of 
the  acquired  association  immediately 
prior  to  acquisition,  but  shall  not  confer 
any  membership  rights  in  connection 
with  any  borrowings  made  after  the 
acquisition,  provided  that  if  the  acquired 
association  is  merged  into  another 
association  from  which  the  mutual 
holding  company  draws  members,  the 
borrowers  of  the  acquired  association 
shall  instead  receive  the  same 
grandfathered  membership  rights  as  the 
borrowers  of  the  association  into  which 
the  acquired  association  is  merged 
received  at  the  time  that  association 
became  a  subsidiary  of  the  mutual 
holding  company. 

(b)  Depositors  and  borrowers  of 
associations  in  tbe  stock  form  when 
acquired.  A  mutual  holding  company 
that  acquires  a  savings  association  in 
the  stock  form,  other  than  a  resulting 
association  or  an  acquiree  association, 
shall  not  confer  any  membership  rights 
upon  the  depositors  and  borrowers  of 
such  association,  unless  such 
association  is  merged  into  an 
association  from  which  the  mutual 
holding  company  draws  members,  in 
which  case  the  depositors  of  the  stock 
association  shall  receive  the  same 
membership  rights  as  other  depositors  of 
the  association  into  which  the  stock 
association  is  merged 


§575.6    ContwiU  Of  RaorganUation  Plans. 

Each  Reorganization  Plan  shall 
contain  a  complete  description  of  all 
significant  terms  of  tbe  proposed 
reorganization,  shall  attach  and 
incorporate  any  Stock  Issuance  Plan 
proposed  in  connection  with  the 
Reorganization  Plan,  and  shall: 

(a)  Provide  for  amendment  of  the 
charter  and  bylaws  of  the  reorganizing 
association  to  read  in  the  form  of  the 
charter  and  bylaws  of  a  mutual  holding 
company,  and  attach  and  incorporate 
such  charter  and  bylaws. 

(b)  Provide  for  the  organization  of  the 
resulting  association,  which  shall  be  an 
interim  federal  or  state  savings 
association  subsidiary  of  the 
reorganizing  association,  and  attach  and 
incorporate  the  proposed  charter  and 
bylaws  of  such  association. 

(c)  Provide  for  amendment  of  the 
charter  and  bylaws  of  any  acquiree 
association  to  read  in  the  form  of  the 
charter  and  bylaws  of  a  state  or  federal 
savings  association  in  the  stock  form  (as 
modified  by  S  575.9(b)  of  this  part),  and 
attach  and  incorporate  such  charter  and 
bylaws. 

(d)  Provide  that,  upon  consummation 
of  the  reorganization,  substantially  all  of 
the  assets  and  habilities  (including  all 
savings  accounts,  demand  accounts,  tax 
and  loan  accounts.  United  States 
Treasury  General  Accounts,  or  United 
States  Treasury  Time  Deposit  Open 
Accounts,  as  defined  in  part  561  of  this 
subchapter)  of  the  reorganizing 
association  shall  be  transferred  to  the 
resulting  association,  which  shall 
thereupon  become  an  operating  savings 
association  subsidiary  of  the  mutual 
holding  company. 

(e)  provide  that  all  assets,  rights, 
obligations,  and  liabilities  of  whatever 
nature  of  the  reorganizing  association 
that  are  not  expressly  retained  by  the 
mutual  holding  company  shall  be 
deemed  transferred  to  the  resulting 
association. 

(f)  Provide  that  each  depositor  in  the 
reorganizing  association  or  any  acquiree 
association  immediately  prior  to  the 
reorganization  shall  upon  consummation 
of  the  reorganization  receive,  without 
payment,  an  identical  account  in  the 
resulting  association  or  the  acquiree 
association,  as  the  case  may  be. 
(Appropriate  modifications  should  be 
made  to  this  provision  if  savings 
associations  are  being  merged  as  a  part 
of  the  reorganization.) 

(g)  Provide  that  the  Reorganization 
Plan  as  adopted  by  the  boards  of 
directors  of  the  reorganizing  association 
and  any  acquiree  association  may  be 
substantively  amended  by  those  boards 
of  directors  as  a  result  of  comments 
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from  regulatory  authorities  or  otherwise 
prior  to  the  solicitation  of  proxies  from 
the  members  of  the  reorganizing 
association  and  any  acquiree 
association  to  vote  on  the 
Reorganization  Plan  and  at  any  time 
thereafter  with  the  concurrence  of  the 
Office;  and  that  the  reorganization  may 
be  terminated  by  the  board  of  directors 
of  the  reorganizing  association  or  any 
acquiree  association  at  any  time  prior  to 
the  meeting  of  the  members  of  the 
association  called  to  consider  the 
Reorganization  Plan  and  at  any  time 
thereafter  with  the  concurrence  of  the 
Office. 

(h)  Provide  that  the  Reorganization 
Plan  shall  be  terminated  if  not 
completed  within  a  specified  period  of 
time.  (The  time  period  shall  not  be  more 
than  24  months  from  the  date  upon 
which  the  members  of  the  reorganizing 
association  or  the  date  upon  which  the 
members  of  any  acquiree  association, 
whichever  is  earlier,  approve  the 
Reorganization  Plan  and  may  not  be 
extended  by  the  reorganizing 
association,  the  acquiree  association,  or 
the  Office.) 

(i)  Provide  that  the  expenses  incurred 
in  connection  with  the  reorganization 
shall  be  reasonable. 

S  575.7    IsauancM  of  stock  by  savings 
aasoclation  subaidiarlas  of  mutual  holding 
companies. 

(a)  Approval  requirements.  No 
savings  association  subsidiary  of  a 
mutual  holding  company  (including  any 
resulting  association  or  acquiree 
association)  may  issue  stock  to  persons 
other  than  its  mutual  holding  company 
parent  in  connection  with  a  mutual 
holding  company  parent  in  connection 
with  a  mutual  holding  company 
reorganization,  or  at  any  time 
subsequent  to  the  association's 
acquisition  by  the  mutual  holding 
company,  unless  the  association  obtains 
advance  approval  of  each  such  issuance 
from  the  Office.  Issuance  by  the  Office 
of  a  notice  of  intent  not  to  disapprove  a 
mutual  holding  company  reorganization 
pursuant  to  S  575.3(b)  of  this  part,  or 
failure  by  the  Office  to  disapprove  such 
a  reorganization  within  the  time 
prescribed  in  §  575.3(b)  of  this  part,  shall 
be  deemed  to  constitute  approval  of  any 
stock  issuance  proposed  in  connection 
with  the  reorganization.  The  Office  shall 
approve  any  proposed  issuance  that 
meets  each  of  the  criteria  set  forth 
below  in  paragraphs  (a)(1)  through  (a)(7) 
of  this  section. 

(1)  The  proposed  issuance  is  to  be 
made  pursuant  to  a  Stock  Issuance  Plan 
that  contains  all  the  provisions  required 
by  S  575.8  of  this  part. 


(2)  The  Stock  Issuance  Plan  is 
consistent  with  the  terms  of  the 
association's  charter  (or  any  proposed 
amendments  thereto),  including  terms 
governing  the  type  and  amount  of  stock 
that  may  be  issued. 

(3)  The  Stock  Issuance  Plan  would 
provide  the  association,  its  mutual 
holding  company  parent,  and  any  other 
savings  association  subsidiaries  of  the 
mutual  holding  company  with  fully 
sufficient  capital  and  would  not  be 
inequitable  or  detrimental  to  the 
association  or  its  mutual  holding 
company  parent  or  to  members  of  the 
mutual  holding  company  parent. 

(4)  The  proposed  price  or  price  range 
of  the  stock  to  be  issued  is  reasonable. 
(The  Office  shall  review  the 
reasonableness  of  the  proposed  price  or 
price  range  in  accordance  with 
paragraph  (b)  of  this  section.) 

(5)  The  aggregate  amount  of 
outstanding  common  stock  of  the 
association  owned  or  controlled  by 
persons  other  than  the  association's 
mutual  holding  company  parent  at  the 
close  of  the  proposed  issuance  shall  be 
less  than  50%  of  the  association's  total 
outstanding  common  stock,  unless  the 
association  was  a  stock  association 
when  acquired  by  the  mutual  holding 
company  and  is  not  a  resulting 
association  or  an  acquiree  association, 
in  which  case  the  foregoing  restriction 
shall  not  apply.  Any  amount  of  preferred 
stock  may  be  issued  by  any  savings 
association  subsidiary  of  a  mutual 
holding  company  to  persons  other  than 
the  association's  mutual  holding 
company,  consistent  with  any  other 
applicable  laws  and  regulations. 

(6)  The  association  furnishes  the 
information  required  by  the  Office  in 
connection  with  the  proposed  issuance. 

(7)  The  proposed  issuance  compUes 
with  all  other  applicable  laws  and 
regulations. 

(b)  Pricing  of  stock.  Each  application 
for  approval  of  a  proposed  stock 
issuance  shall  state  the  price  at  which 
the  stock  is  proposed  to  be  sold,  or,  if  it 
is  not  possible  to  specify  the  exact  price 
at  the  time  of  filing  the  appHcation,  then 
the  application  shall  state  the  estimated 
price  range.  The  maximum  of  any  such 
price  range  should  normally  be  no  more 
than  15%  above  the  average  of  the 
minimum  and  maximum  of  such  price 
range,  and  the  minimum  should 
normally  be  no  more  than  15%  below 
such  average.  The  application  shall 
include  information,  as  specified  below, 
supporting  the  reasonableness  of  the 
proposed  price  or  price  range.  In 
considering  the  reasonableness  of  the 
proposed  price  or  price  range,  the  Office 
will  apply  the  guidelines  set  forth  below 


in  paragraphs  (b)(1)  through  (b)(5)  of  this 
section. 

(1)  The  materials  supporting  the 
proposed  price  or  price  range  shall 
demonstrate  to  the  satisfaction  of  the 
Office  that  they  were  prepared  by 
persons  independent  of  the  association 
who  are  experienced  and  expert  in  the 
area  of  corporate  appraisals.  (A  person 
will  not  be  considered  to  be  lacking  in 
independence  merely  because  he  or  she 
will  participate  in  effecting  a  sale  of  the 
stock  under  the  Stock  Issuance  Plan  or 
will  receive  a  fee  from  the  association 
for  services  rendered  m  connection  with 
preparation  of  the  pricing  materials.) 

(2)  The  materials  supporting  the 
proposed  price  or  price  range  shall 
contain  a  brief  summary  of  data  that  is 
sufficient  to  support  the  conclusions 
reached  therein. 

(3)  To  the  extent  the  proposed  price  or 
price  range  is  based  upon  a 
capitalization  cf  the  pro  forma  income  of 
the  association  after  the  issuance  of  the 
stock,  the  materials  must  indicate  the 
basis  for  determination  of  the  income  to 
be  derived  from  the  proceeds  of  the  sale 
of  stock  and  demonstrate  the 
appropriateness  of  the  earnings  multiu'.e 
used,  including  assumptions  made  as  to 
future  earnings  growth.  To  the  extent  the 
proposed  price  or  pnce  range  is  based 
upon  comparison  of  the  stock  of  the 
association  with  outstanding  stock  of 
existing  stock  associations,  such 
existing  stock  associations  must  be 
reasonably  comparable  to  the  issuing 
association  in  terms  of  size,  market 
area,  competitive  conditions,  profit 
history,  expected  future  earnings,  and 
other  relevant  factors. 

(4)  To  the  extent  the  proposed  price  or 
price  range  includes  any  discount  due  to 
the  minority  status  of  the  stock  to  be 
offered,  the  materials  must  indicate  the 
amount  of  the  discount  and  how  that 
amount  was  determined. 

(5)  In  addition  to  the  information 
required  by  paragraphs  (bKl)  through 
(b)(4l  of  this  section,  an  association 
proposing  to  issue  stock  shall  file  with 
the  Office  such  additional  information 
with  respect  to  the  pricing  of  the  stock 
of  the  association  as  the  Office  may 
request. 

(c)  Related  approvals.  Approval  by 
the  Office  of  any  slock  issuance 
pursuant  to  this  section  shall  also  be 
deemed  to  constitute: 

(1)  Approval  under  §  563.1  of  this 
subchapter  of  the  form  of  stock 
certificate  proposed  to  be  utilized  in 
connection  with  the  stock  issuance, 
provided  such  form  was  included  in  the 
application  materials  filed  pursuant  to 
this  section;  and 
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(2)  Prehnriiiafy  approval  under  S  552.4 
of  this  chapter  and  approval  under 
i  563.1  of  litis  subchapter  of  any  charter 
or  bylaw  amendment  required  to 
authorize  issuance  of  the  stock, 
provided  such  amendment  was 
proposed  in  the  application  materials 
filed  pursuant  to  this  section. 

(d)  Offering  restrictions.  (1)  No 
representations  may  be  made  in  any 
manner  in  connection  with  the  offer  or 
sale  of  any  stock  issued  pursuant  to  this 
section  that  the  price  or  price  range  of 
the  stock  has  been  approved  or 
disapproved  by  the  Office  or  that  the 
Office  has  endorsed  the  accuracy  or 
adequacy  of  any  offering  circular 
disseminated  in  connection  with  such 
stock. 

(2)  Any  stock  issuance  approved  by 
the  Office  pursuant  to  this  section  must 
be  completed  within  45  days  of  such 
approval,  unless  an  extension  is  granted 
by  the  Office. 

(3)  In  the  offer,  sale,  or  purchase  of 
stock  issued  pursuant  to  this  section,  no 
person  shall: 

(i)  Employ  any  device,  scheme,  or 
artifice  to  defraud;  or 

(ii)  Make  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material 
fact  necessary  in  order  to  make  the 
statements  made,  in  the  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading;  or 

(iii)  Engage  in  any  act,  practice,  or 
course  of  business  which  operates  or 
V  ould  operate  as  a  fraud  or  deceit  upon 
a  purchaser  or  seller. 

(4)  Prior  to  the  completion  of  a  stock 
issuance  pursuant  to  this  sectioa  no 
person  shall  transfer,  or  enter  into  any 
agreement  or  understanding  to  transfer, 
the  legal  or  beneficial  ownership  of  the 
stock  to  be  issued  to  any  other  person. 

(5)  Prior  to  the  completion  of  a  stock 
issuance  pursuant  to  this  section,  no 
person  shall  make  any  offer,  or  any 
announcement  of  any  offer,  to  purchase 
any  stock  to  be  issued,  or  knowingly 
acquire  any  stock  in  the  issuance,  in 
excess  of  the  maximum  purchase 
limitations  established  in  the  Stock 
Issuance  Plan. 

§  575J    Contcftts  of  Stock  ttsuanc*  Plans. 

(a)  Mandatory  provisions.  Each  Stock 
Issuance  Plan  shall  contain  a  complete 
description  of  all  significant  terms  of  the 
proposed  stock  issuance  (including  the 
information  specified  in  §  563b.27(a)  of 
this  subchapter  to  the  extent  known), 
shall  attach  and  incorporate  the 
proposed  f  "rm  of  stock  certificate,  the 
proposed  slock  order  form,  and  any 
agreements  or  other  documents  defining 
the  rights  ot  the  stockholders,  and  shalL 

(1)  Provide  d:at  the  stock  shall  be  sold 
at  a  total  price  equal  to  the  estimated 


pro  forma  market  value  of  such  stock, 
based  upon  an  independent  valuation, 
as  provided  in  }  575.7(b)  of  this  part 

(2)  Provide  that  the  aggregate  amount 
of  outstanding  common  stock  of  the 
association  owned  or  controlled  by 
persons  other  than  the  association's 
mutual  holding  company  parent  at  the 
close  of  the  proposed  issuance  shall  be 
less  than  fifty  percent  of  the 
association's  total  outstanding  common 
stock.  (This  provision  may  be  omitted  if 
the  proposed  issuance  will  be  conducted 
by  an  association  that  was  in  the  stock 
form  when  acquired  by  its  mutual 
holding  company  parent,  provided  the 
association  is  not  a  resulting  association 
or  an  acquiree  association.) 

(3)  Provide  that  the  aggregate  amount 
of  common  stock  acquired  in  the 
proposed  issuance,  plus  all  prior 
issuances  of  the  association,  by  any 
non-tax-qualified  employee  stock 
benefit  plan  of  the  association  or  any 
insider  of  the  association  and  his  or  her 
associates,  exclusive  of  any  stock 
acquired  by  said  plan  or  insider  and  his 
or  her  associates  in  the  secondary 
market,  shall  not  exceed  ten  percent  of 
the  outstanding  shares  of  common  stock 
of  the  association  held  by  persons  other 
than  the  association's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance.  In  calculating  the 
number  of  shares  held  by  any  insider  or 
associate  under  this  provision  or  the 
provision  in  paragraph  (a)(4)  of  this 
section,  shares  held  by  any  tax-qualified 
or  non-tax-qualified  employee  stock 
benefit  plan  of  the  association  that  are 
attributable  to  such  person  shall  not  be 
counted. 

(4)  Provide  that  the  aggregate  amount 
of  stock,  whether  common  or  preferred, 
acquired  in  the  proposed  issuance,  plus 
all  prior  issuances  of  the  association,  by 
any  non-tax-qualified  employee  stock 
benefit  plan  of  the  association  or  any 
insider  of  the  association  and  his  or  her 
associates,  exclusive  of  any  stock 
acquired  by  said  plan  or  insider  and  his 
or  her  associates  in  the  secondary 
market,  shall  not  exceed  ten  percent  of 
the  stockholders'  equity  of  the 
association  held  by  persons  other  than 
the  association's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance. 

(5)  Provide  that  the  aggregate  amount 
of  common  stock  acquired  in  the 
proposed  issuance,  plus  all  prior 
issuances  of  the  association,  by  any  one 
or  more  tax-qualified  employee  stock 
benefit  plans  of  the  association, 
exclusive  of  any  stock  acquired  by  such 
plans  in  the  secondary  market,  shall  not 
exceed  ten  percent  of  the  outstanding 
shares  of  common  stock  of  the 
association  held  by  persons  other  than 


the  association's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance. 

(6)  Provide  that  the  aggregate  amount 
of  stock,  whether  common  or  preferred, 
acquired  in  the  proposed  issuance,  plus 
all  prior  issuances  of  the  association,  by 
any  one  or  more  tax-qualified  employee 
stock  benefit  plans  of  the  association, 
exclusive  of  any  stock  acquired  by  such 
plans  in  the  secondary  market,  shall  not 
exceed  ten  percent  of  the  stockholders' 
equity  of  the  association  held  by 
persons  other  than  the  association's 
mutual  holding  company  parent  at  the 
close  of  the  proposed  issuance. 

(7)  Provide  that  the  aggregate  amount 
of  common  stock  acquired  in  the 
proposed  issuance,  plus  all  prior 
issuance  of  the  association,  by  all  non- 
tax-quahfied  employee  stock  benefit 
plans  of  the  association,  insiders  of  the 
association,  and  associates  of  insiders 
of  the  association,  exclusive  of  any 
stock  acquired  by  said  plans,  insiders, 
and  associates  in  the  secondary  market, 
shall  not  exceed  thirty-five  percent  of 
the  outstanding  shares  of  common  stock 
of  the  association  held  by  persons  other 
than  the  association's  mutual  holding 
company  parent  at  the  close  of  the 
proposed  issuance  if  the  association  has 
less  that  $50  million  in  total  assets  prior 
to  the  issuance  or  twenty-five  percent  of 
such  outstanding  shares  if  the 
association  has  more  than  $500  million 
in  total  assets  prior  to  the  issuance.  If 
the  association  as  between  $50  million 
and  $500  million  in  total  assets  prior  to 
tht  'ssuance,  the  maximum  percentage 
shall  be  equal  to  thirty-five  percent 
minus  one  percent  multiplied  by  the 
quotient  of  total  assets  less  $50  million 
divided  by  $45  miUion.  [See  example 
calculation  set  forth  in  S  563b.3(c)(8)  of 
this  subchapter.)  In  calculating  the 
number  of  shares  held  by  insiders  and 
their  associates  under  this  provision  or 
the  provision  in  paragraph  {a)(8)  of  this 
section,  shares  held  by  any  tax-qualified 
or  non-tax  qualified  employee  stock 
benefit  plan  of  the  association  that  are 
attributable  to  such  persons  shall  not  be 
counted. 

(8)  Provide  that  the  aggregate  amount 
of  stock,  whether  common  or  preferred, 
acquired  in  the  proposed  issuance,  plus 
all  prior  issuances  of  the  association,  by 
all  non-tax-qualified  employee  stock 
benefit  plans  of  the  association,  insiders 
of  the  association,  and  associates  of 
insiders  of  the  association,  exclusive  of 
any  stock  acquired  by  said  plans, 
insiders,  and  associates  in  the 
secondary  market,  shall  not  exceed 
thirty-five  percent  of  the  stockholders' 
equity  of  the  association  held  by 
persons  other  than  the  association's 
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mutual  holding  company  patent  at  the 
close  of  the  proposed  iMuance  if  the 
association  has  less  than  $50  million  in 
total  assets  prior  to  the  issuance  or 
twenty-five  percent  of  such 
stockholders'  equity  if  the  association 
has  more  than  $500  million  in  total 
rssets  prior  to  the  issuance.  If  the 
association  has  between  $50  million  and 
$500  milUon  in  total  assets  prior  to  the 
proposed  issuance,  the  maximum 
percentage  shall  be  equal  to  thirty-five 
percent  minus  one  percent  multiplied  by 
the  quotient  of  total  assets  less  $50 
million  divided  by  $45  million.  [See 
example  calculation  set  forth  in 
§  563b.3(c)(8)  of  this  subchapter.) 

(9)  Provide  that  the  issuance  shall  be 
conducted  in  compliance  with  12  CFR 
part563g. 

(10)  Provide  that,  if  at  the  close  of  the 
stock  issuance  the  association  has  more 
than  thirty-five  shareholders  of  any 
class  of  stock,  the  association  shall 
promptly  register  that  class  of  stock 
pursuant  to  the  Securities  Exchange  Act 
of  1934  and  undertake  not  to  deregister 
such  stock  for  a  period  of  three  years 
thereafter. 

(11)  Provide  that,  if  at  the  close  of  the 
stock  issuance  the  association  has  more 
than  one  hundred  shareholders  of  any 
class  of  stock,  the  association  shall  use 
its  best  efforts  to: 

(i)  Encourage  and  assist  a  market 
maker  to  establish  and  maintain  a 
market  for  that  class  of  stock;  and 

(ii)  List  that  class  of  stock  on  a 
national  or  regional  securities  exchange 
or  on  the  NASDAQ  quotation  system. 

(12)  Provide  that,  for  a  period  of  three 
years  following  the  proposed  issuance, 
no  insider  of  the  association  or  his  or 
her  associates  shall  purchase,  without 
the  prior  written  approval  of  the  Office, 
any  stock  of  the  association  except  from 
a  broker  dealer  registered  with  the 
Securities  and  Exchange  Conunission. 
except  that  the  foregoing  restriction 
shall  not  apply  to: 

(i)  Negotiated  transactions  involving 
more  than  one  percent  of  the 
outstanding  stock  in  the  class  of  stock; 
or 

(ii)  Purchases  of  stock  made  by  and 
held  by  any  tax-quahfied  or  non-tax- 
qualified  employee  stock  benefit  plan  of 
the  association  even  if  such  stock  is 
attributable  to  insiders  of  the 
association  or  their  associates. 

(13)  Provide  that  stock  purchased  by 
insiders  of  the  association  and  their 
associates  in  the  proposed  issuance 
shall  not  be  sold  for  a  period  of  at  least 
three  years  following  the  date  of 
purchase,  except  in  the  case  of  death  of 
the  insider  or  associate. 


(14)  Provide  that,  in  connection  with 
stock  subject  to  restriction  on  sale  for  a 
period  of  time: 

(i)  Each  certificate  for  such  stock  shall 
bear  a  legend  giving  appropriate  notice 
of  such  restriction; 

(ii)  Appropriate  instructions  shall  be 
issued  to  the  association's  transfer  agent 
with  respect  to  applicable  restrictions 
on  transfer  of  such  stock;  and 

(iii)  Any  shares  issued  as  a  stock 
dividend,  stock  split,  or  otherwise  with 
respect  to  any  such  restricted  stock  shall 
be  subject  to  the  same  restrictions  as 
apply  to  the  restricted  stock. 

(15)  Provide  that  the  association  will 
not  offer  or  sell  any  of  the  stock 
proposed  to  be  issued  to  any  person 
whose  purchase  would  be  financed  by 
funds  loaned  to  the  person  by  the 
association  or  any  of  its  affiliates. 

(16)  Provide  that,  if  necessary,  the 
association's  charter  will  be  amended  to 
authorize  issuance  of  the  stock  and 
attach  and  mcorporate  the  text  of  any 
such  amendment 

(17)  Provide  that  the  expenses 
incurred  in  connection  with  the  issuance 
shall  be  reasonable. 

(18)  Provide  that  the  Stock  Issuance 
Plan,  if  proposed  as  part  of  a 
Reorganization  Plan,  may  be  amended 
or  terminated  in  the  same  manner  as  the 
Reorganization  Plan.  Otherwise,  the 
Stock  Issuance  Plan  shall  provide  that  it 
may  be  substantively  amended  by  the 
board  of  directors  of  the  issuing 
association  as  a  result  of  comments 
from  regulatory  authorities  or  otherwise 
prior  to  approval  of  the  Plan  by  the 
Office,  and  at  any  time  thereafter  with 
the  concurrence  of  the  Office;  and  that 
the  Stock  Issuance  Plan  may  be 
terminated  by  the  board  of  directors  at 
any  time  prior  to  approval  of  the  Plan  by 
the  Office,  and  at  any  time  thereafter 
with  the  concurrence  of  the  Office. 

(19)  Provide  that  the  Stock  Issuance 
Plan  shall  be  terminated  if  not 
completed  within  45  days  from  die  date 
of  approval  by  the  Office,  unless  and 
extension  is  approved  by  the  Office. 

(b)  Optional  provisions.  A  Stock 
Issuance  Plan  may: 

(1)  Provide  that,  in  the  event  the 
proposed  stock  issuance  is  part  of  a 
Reorganization  Plan,  the  stock  offering 
may  be  commenced  concurrently  with  or 
at  any  time  after  the  mailing  to  the 
members  of  the  reorganizing  association 
and  any  acquiree  association  of  any 
proxy  8tatement(s)  authorized  for  use  by 
the  Office.  The  offering  may  be  closed 
before  the  required  membership  vote{8), 
provided  the  offer  and  sale  of  the  stock 
shall  be  conditioned  upon  the  approval 
of  the  Reorganization  Plan  and  Stock 
Issuance  Plan  by  the  members  of  the 


reorganizing  association  and  any 
acquiree  association. 

(2)  Provide  that  any  insignificant 
residue  of  stock  of  the  association  not 
sold  in  the  offering  may  be  sold  in  such 
other  manner  as  provided  in  the  Stock 
Issuance  Plan,  with  the  Office's 
approval. 

(3)  Provide  that  the  association  may 
issue  and  sell,  in  lieu  of  shares  of  its 
stock,  units  of  securities  consisting  of 
stock  and  long-term  warrants  or  other 
equity  securities,  in  which  evert  any 
reference  in  the  provisions  of  this 
section  and  in  |  575.7  of  this  part  to 
stock  shall  apply  to  such  units  of  equity 
securities  unless  the  context  otherwise 
requires. 

§  S75.9    Ctiarters  and  bytaws  for  mutual 
hokKng  companies  and  th«<r  savings 
association  subsidlarlas. 

(a)  Charters  and  bylaws  for  mutual 
holding  companies— {1]  Charters.  The 
charter  of  a  mutual  holding  company 
shall  be  in  the  form  set  forth  below  and 
may  include  any  of  the  additional 
provisions  permitted  pursuant  to 
paragraph  (a)(2)  of  this  section. 

Charter 

Section  1:  Corporate  title.  The  name  of  the 
mutual  holding  company  hereby  chartered  is 
(the  "Mutual  Company"). 

Section  Z  Duration.  The  duration  of  the 
Mutual  Company  is  perpetual. 

Section  3:  Purpose  and  powers.  The 
purpose  of  the  Mutual  Company  is  to  pursue 
any  or  all  of  the  lawful  objectives  of  a  federal 
mutual  savings  and  loan  holding  company 
diartered  under  section  10(o)  of  the  Home 
Owners'  L.oan  Act.  12  U.S.C  14e78(o),  and  to 
exerdse  all  of  the  express,  implwd.  and 
incidental  powers  confern?d  thereby  and  all 
acts  amendatory  thereof  and  supplemental 
thereta  subject  to  the  Constitution  and  the 
laws  of  the  United  States  as  they  are  now  in 
effect,  or  as  they  may  hereafter  be  amended. 
and  subject  to  all  lawful  and  appHcabie  rules, 
regulations,  and  orders  of  the  Office  of  Thrift 
Supervision  ("Offiee"). 

Section  4:  Capital.  The  Mutual  Company 
shall  have  no  capital  slock. 

Section  5.  Members.  (The  content  of  this 
section  5  shall  be  identical  to  the  conlenl  of 
the  parallel  section  in  the  charter  of  the 
reorganization  asaociation.  with  the  foMowin* 
exceptions:  (A)  Any  provisions  corfemng 
membership  rights  upon  borrowers  of  the 
reorganizing  association  shall  be  eliminated 
and  replaced  with  provisions  graadfathenng 
those  nghts  m  accordance  with  12  CFR  575.5; 
and  (B)  appropnate  changes  shall  t>e  made  to 
indicate  that  membership  nghts  m  tlie  mutual 
holding  company  derive  from  deposit 
accounts  in  and.  to  Die  extent  of  any 
grandfather  provisions,  borroviangs  from  the 
resulting  associaUon.  Set  forth  t)elow  is  an 
example  of  how  secbon  5  should  appear  in 
the  charter  of  a  mutual  holding  company 
formed  by  a  reorganizing  asaociatioii  whose 
charter  conforms  to  ll»e  model  charter 
prescribed  for  federal  mutual  savtnss 
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■Mociationt  for  calendar  year  1989. 
Additional  change*  to  this  section  5  may  be 
required  whenever  a  mutual  holding 
company  reorganization  involves  an  acquiree 
association,  or  a  mutual  holding  company 
makes  a  poat-reorganizalion  acquisition  of  a 
mutual  savings  association,  so  as  to  preserve 
the  membership  rights  of  the  members  of  the 
acquired  association  consistent  with  12  CFR 
575.5.) 

All  holdings  of  the  savings,  demand,  or 

other  authorized  accounts  of (insert 

the  name  of  the  resulting  association)  (the 
"Association")  are  members  of  the  Mutual 
Company.  With  respect  to  all  questions 
requiring  action  by  the  members  of  the 
Mutual  Company,  each  holder  of  an  account 
in  the  Association  shall  be  permitted  to  cast 
one  vote  for  each  SlOO.  or  fraction  thereof,  of 
the  withdrawal  value  of  the  member's 
account.  In  addition,  borrowers  from  the 

Association  as  of (insert  the  date  of 

the  reorganization  or  any  earlier  date  as  of 
which  new  borrowings  ceased  to  result  in 
membership  rights)  shall  be  entitled  to  one 
vote  for  the  period  of  time  during  which  such 
borrowings  are  in  existence.  (The  foregoing 
sentence  should  be  included  only  if  the 
charter  of  the  reorganizing  association 
confers  voting  rights  on  any  borrowers)  No 
member,  however,  shall  cast  more  than  one 
thousand  votes.  Voting  may  be  by  proxy, 
subject  to  the  rules  and  regulations  of  the 
OfTice.  Any  number  of  members  present  and 
voting,  represented  in  person  or  by  proxy,  at 
a  regular  or  special  meeting  of  the  members 
shall  constitute  a  quorum.  A  majority  of  all 
votes  cast  at  any  meeting  of  the  members 
shdll  determine  any  question,  subject  to  the 
rules  and  regulations  of  the  OfHce.  All 
accounts  shall  be  nonassessable. 

Section  &  Directors.  The  Mutual  Company 
shall  be  under  the  direction  of  a  board  of 
directors.  The  authorized  number  of  directors 
shall  not  be  fewer  than  five  nor  more  than 
fifteen,  as  fixed  in  the  Mutual  Company's 
bylaws,  except  that  the  number  of  directors 
may  be  increased  to  a  number  greater  than 
fifteen  with  the  prior  approval  of  the  Office. 
Each  director  of  the  Mutual  Company  shall 
be  a  member  of  the  Mutual  Company. 
Members  of  the  Mutual  Company  shall  elect 
the  directors,  provided  that,  in  the  event  of  a 
vacancy  on  the  board,  the  board  of  directors 
may  Till  such  vacancy,  if  the  members  of  the 
Mutual  Company  fail  to  do  so.  by  electing  a 
director  to  serve  until  the  next  annual 
meeting  of  members.  Directors  shall  be 
elected  for  periods  of  three  years  and  until 
their  successors  are  elected  and  quaiified. 
except  that  provision  shall  be  made  for  the 
election  of  approximately  one-third  of  the 
board  each  year. 

Section  7:  Capital,  surplus,  and  distribution 
of  earnings.  (The  content  of  this  section  7 
shall  be  identical  to  the  content  of  the 
parallel  section  in  the  charter  of  the 
reorganizing  association,  except  for  changes 
made  to  indicate  that  distribution  rights  in 
the  mutual  holding  company  derive  from 
deposit  accounts  in  the  resulting  association, 
any  changes  required  to  provide  that  the 
Director  of  the  Office  shall  be  the  approving 
authority  in  instances  where  the  charter 
requires  regulatory  approval  of  distributions. 
and  any  other  changes  necessary  to 


accommodate  the  mutual  holding  company 
format.  Set  forth  below  is  an  example  of  how 
section  7  should  appear  in  the  charter  of  a 
mutual  holding  company  formed  by  a 
reorganizing  association  whose  charter 
conforms  to  the  model  charter  prescribed  for 
federal  mutual  savings  associations  for 
calendar  year  1989.  Additional  changes  to 
this  section  7  may  be  required  whenever  a 
mutual  holding  company  reorganization 
involves  an  acquiree  association,  or  a  mutual 
holding  company  makes  a  post- 
reorganization  acquisition  of  a  mutual 
savings  association,  so  as  to  preserve  the 
membership  rights  of  the  members  of  the 
acquired  association  consistent  with  12  CFR 
575.5.) 

The  Mutual  Company  shall  distribute  net 
earnings  to  account  holders  of  the 
Association  on  such  basis  and  in  accordance 
with  such  terms  and  conditions  as  may  from 
time  to  time  be  authorized  by  the  Director  of 
the  OfTice,  provided  that  the  Mutual 
Company  may  establish  minimum  account 
balance  requirements  for  account  holders  to 
be  eligible  for  distributions  of  earnings. 

All  holders  of  accounts  of  the  Association 
shall  be  entitled  to  equal  distribution  of  the 
assets  of  the  Mutual  Company,  pro  rata  to  the 
value  of  their  accounts  in  the  Association,  in 
the  event  of  voluntary  or  involuntary 
liquidation,  dissolution,  or  winding  up  of  the 
Mutual  Company. 

Section  8.  Amendment.  Adoption  of  any 
preapproved  charter  amendment  pursuant  to 
5  575.9(a|(2)  of  the  Office's  rules  and 
regulations  shall  be  effective  upon  filing  the 
amendment  with  the  Office  in  accordance 
with  regulatory  procedures,  after  such 
preapproved  amendment  has  been  submitted 
to  and  approved  by  the  members  at  a  legal 
meeting.  Any  other  amendment,  addition, 
change,  or  repeal  of  this  charter  must  be 
submitted  to  and  preliminanly  approved  by 
the  Office  pnor  to  submission  to  and 
approval  by  the  members  at  a  legal  meeting. 
Any  amendment,  addition,  alteration,  change, 
or  repeal  so  acted  upon  and  approved  shall 
be  effective  upon  filing  with  the  Office  in 
accordance  with  regulatory  procedures. 

By: 

President  and  Chief  Executive  Officer  of  the 
Mutual  Company 

Attest:    ■ — 

Secretary  of  the  Mutual  Company 

OFFICE  OF  THRIFT  SUPERVISION 

By:  

(Title) 

Attest:    — — 

Secretary  of  the  Office  of  Thrift  Supervision 

Date: 

(2)  Charter  Amendments.  The  rules 
and  regulations  set  forth  in  S  544.2  of 
this  chapter  regarding  charter 
amendments  and  reissuances  of  charters 
(including  delegations  and  filing 
instructions)  shall  be  applicable  to 
mutual  holding  companies  to  the  same 
extent  as  if  mutual  holding  companies 
were  federal  mutual  savings 
associations,  except  that,  with  respect  to 
the  pre-approved  charter  amendments 
set  forth  in  {  544.2  of  this  chapter, 
paragraphs  (b)(1)  and  (b)(3}  of  §  544.2 


shall  not  apply  to  mutual  holding 
companies,  references  to  "association" 
in  the  text  of  the  mutual  capital 
certificate  charter  provision  in 
paragraph  (b)(4)  of  S  544.2  shall  be 
replaced  with  references  to  the  "Mutual 
Company",  and  mutual  holding 
companies  changing  their  corporate  title 
pursuant  to  paragraph  (b)(2)  of  S  544.2 
shall  be  required  to  comply  with 
§  575.9(a)(3)  of  this  part  as  well  as 
S  543.1(b)  of  this  chapter. 

(3)  Corporate  title.  The  corporate  title 
of  each  mutual  holding  company  shall 
include  the  term  "mutual '. 

(4)  Bylaws.  The  rules  and  regulations 
set  forth  in  S  544.5  of  this  chapter 
regarding  bylaws  (including  their 
content,  any  amendments  thereto, 
delegations,  and  filing  instructions)  shall 
be  applicable  to  mutual  holding 
companies  to  the  same  extent  as  if 
mutual  holding  companies  were  federal 
mutual  savings  associations.  The  model 
bylaws  for  federal  mutual  savings 
associations  set  forth  in  the  appendix  to 
part  544  of  this  chapter  shall  also  serve 
as  the  model  bylaws  for  mutual  holding 
companies,  except  that  the  term 
"association"  each  time  it  appears 
therein  shall  be  replaced  with  the  term 
"Mutual  Company";  section  11(e) 
(extending  leniency  to  borrowing 
members)  and  section  11(f)  (rejection  of 
applications  for  accounts  or 
membership)  shall  be  removed  and  the 
remaining  paragraphs  of  section  11 
redesignated  accordingly,  and 
modifications  shall  be  to  section  18 
(emergency  preparedness)  to  eliminate 
provisions  that  have  no  application  to 
an  entity  that  does  not  serve  as  a 
financial  depository. 

[5]  Availability  of  charter  and  bylaws. 
A  mutual  holding  company  shall  make 
available  to  its  members  at  all  times  in 
the  offices  of  each  subsidiary  savings 
association  from  which  the  mutual 
holding  company  draws  members  a  true 
copy  of  its  charter  and  bylaws,  including 
any  amendments,  and  shall  deliver  such 
a  copy  to  any  member  upon  request. 
Mutual  holding  companies  shall  also  be 
subject  to  the  provisions  of  S  545.131  of 
this  chapter. 

(b)  Charters  and  bylaws  of  subsidiary 
savings  associations  of  mutual  holding 
companies.  Except  as  specified 
otherwise  by  the  Office  in  any  notice  of 
intent  not  to  disapprove  a  mutual 
holding  company  reorganization  or  in 
any  regulation  or  order,  each  subsidiary 
savings  association  of  a  mutual  holding 
company  shall  be  subject  to  the  same 
rules  and  regulations  regarding  charters 
and  bylaws  as  are  applicable  to  stock 
savings  associations  that  are  chartered 
by  the  Office.  12  CFR  part  552.  or  by  the 
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appropriate  state  chartering  authority, 
as  the  case  may  be,  provided  that  the 
charter  of  each  resulting  association, 
each  acquiree  association,  and  each 
mutual  savings  association  that  is 
acquired  by  a  mutual  holding  company 
shall  contain  the  provision  set  forUi 
below. 

In  any  situation  in  which  the  priority  of  the 
accounts  of  the  aaaociation  ia  in  controversy. 
all  such  accoantj  shall  to  the  extent  of  their 
withdrawable  value,  be  debts  of  the 
association  having  at  least  as  high  a  priority 
as  the  claims  of  general  creditors  of  the 
association  not  having  priority  (other  than 
any  priority  ariairig  or  resulting  from 
consensual  subordination)  over  other  general 
creditors  of  the  association. 

(c)  Approval  of  charters  and  bylaws 
of  mutual  holding  companies  and  their 
savings  association  subsidiaries  in 
connection  with  Reorganization  Plans. 
(1)  Issuance  by  the  Office  of  a  notice  of 
intent  not  to  disapprove  a 
reorganization  pursuant  to  §  575.3(b)  of 
this  part,  or  failure  by  the  Office  to 
disapprove  such  a  reorganization  within 
the  time  prescribed  in  5  575.3(b)  of  this 
part,  shall  be  deemed  to  constitute: 

(i)  Approval  pursuant  to  §  575.3(d)  of 
this  part  and  this  section  for  the 
reorganizing  association  to  amend  its 
charter  and  bylaws  in  their  entirety  to 
read  in  the  form  of  the  mutual  holding 
company  charter  and  bylaws  proposed 
in  the  Reorganization  Notice  (as 
modified  by  any  conditions  imposed  by 
the  Office  in  its  notice  of  intent  not  to 
disapprove  or  paragraph  (c)(2)  of  this 
section  and  subject  to  paragraph  (c)(5) 
of  this  section); 

(ii)  Approval  pursuant  to  §  563.1  of 
this  subdiapter  and.  if  the 
Reorganization  Plan  provides  that  the 
resulting  association  is  to  be  federally 
chartered,  pursuant  to  12  U.S.C.  1484  (a) 
and  (e)  and  §§  552.2-1  and  552.2-2  of 
this  chapter  of  the  organization  of  the 
resulting  association  and  the  proposed 
charter  and  bylaws  of  such  association 
(as  modified  by  any  conditions  imposed 
by  the  Office  in  its  notice  of  intent  not  to 
disapprove  or  by  paragraph  (c)t2)  of  this 
section  and  subject  to  paragraph  (c)(5) 
of  this  section);  and 

(iii)  Approval  pursuant  to  S  563.1  of 
this  subchapter  and,  if  the 
Reorganization  Plan  provides  that  the 
acquiree  association  is  to  be  federally 
chartered,  pursuant  to  §  552.4  of  this 
chapter  of  the  amendment  of  the 
existing  charter  of  the  acquiree 
association  in  its  entirety  to  read  in  the 
form  of  the  proposed  charter  and  bylaws 
uf  such  association  (as  modified  by  any 
conditions  imposed  by  the  Office  in  its 
notice  of  intent  not  to  disapprove  or 
paragraph  (c)(2)  of  this  section  and 


subject  to  paragraph  (c)(5)  of  this 
section). 

(2)  hi  the  event  the  charter  and 
bylaws  of  a  mutual  holding  company 
and  of  any  federally-chartered  resulting 
association  or  acquiree  associetioD  are 
approved  pursuant  to  paragraph  (c)(1)  of 
this  section  due  to  failure  of  the  Office 
to  disapprove  a  Reorganization  Notice 
within  the  time  prescribed  in  S  575J(b) 
of  this  part  such  approval  shall  be 
subject  to  the  condition  that  such 
charter(8)  and  bylaws  shall  conform  in 
every  particular  to  the  model  charter(8) 
and  bylaws  for  mutual  holding 
companies  and/ or  federal  stock  savings 
associations,  as  the  case  may  be.  as  set 
forth  in  the  Office's  regulations. 

(3)  Prompdy  after  approval  of  the 
amendment  of  the  charter  of  a 
reorganizing  association  to  read  in  the 
form  of  a  mutual  holding  company 
charter  pursuant  to  paragraph  (c)(1)  of 
this  section,  the  Office  shall  issue  an 
executed  copy  of  such  charter  to  the 
reorganizing  association.  Such  charter 
shall  not  become  effective  until 
consummation  of  the  Reorganization 
Plan,  at  which  point  in  time  it  shall 
replace  and  nullify  the  charter  of  the 
reorganizing  association.  The  charter  of 
the  reorganizing  association  shall  be 
surrendered  to  the  Office  within  five 
days  after  consummation  of  the 
Reorganization  Plan.  If  the 
Reorganization  Plan  is  terminated  for 
any  reason,  the  charter  of  the  mutual 
holding  company  shall  become 
immediately  null  and  void  and  shall  be 
rehimed  to  the  Office  within  five  days, 

(4)  Promptly  after  approval  of  any 
federal  charter  for  a  residting 
associaticm  pursuant  to  paragraph  (c)(1) 
of  this  section  ot  approval  of  the 
amendment  of  any  federal  charter  of  an 
acquiree  association  pursuant  to 
paragraph  (c)(1)  of  this  section,  the 
Office  shall  issue  an  executed  copy  of 
such  charter(s)  to  the  reorganizing 
association  and/or  the  acquiree 
association,  as  the  case  may  be. 

(i)  Prior  to  consummation  of  the 
Reorganization  Plan,  the  resulting 
association  (whether  chartered  under 
federal  or  state  law)  shall  constitute  an 
interim  savings  association  subsidiary 
of  the  reorganizing  association  and  shall 
not  accept  any  deposits  or  engage  in  any 
other  business  activities  except  for 
those  activities  necessary  to 
consummate  the  Reorganization  Plan.  If 
the  Reorganization  Plan  is  terminated 
for  any  reason,  the  charter  of  the 
resulting  association  shall  immediately 
become  null  and  void  and.  if  the 
resulting  association  Is  federally 
chartered,  the  charter  shaU  be  returned 
to  the  Office  within  five  days. 


(ii)  Any  amended  charter  issued  to  an 
acquiree  association  (whether  by  the 
Office  or  the  appropriate  state  authority) 
shall  not  become  effective  until 
consummation  of  the  Reorganization 
Plan,  at  which  point  in  time  it  shaH 
replace  and  nullify  the  prior  charter  of 
the  acquiree  association.  The  prior 
charter  of  any  federally-chartered 
acquiree  association  shall  be 
surrendered  to  the  Office  within  five 
days  after  consummation  of  the 
Reorganization  Plan.  If  the 
Reorganization  Plan  is  terminated  for 
any  reasons,  the  amended  charter  of  the 
acquiree  association  shall  become 
immediately  null  and  void  and,  if  the 
acquiree  association  is  federally 
chartered,  the  amended  charter  shall  be 
returned  to  the  Office  within  five  days. 
(5)  Approval  of  the  amendment  of  the 
charter  and  bylaws  of  the  reorganizing 
association  to  read  in  the  form  of  the 
charter  and  bylaws  of  a  mutual  holding 
company  and  of  any  acquiree 
association  to  read  in  the  form  of  a 
stock  association  and  approval  of  the 
organization  of  any  restilting  association 
and  of  its  charter  and  bylaws  pursuant 
to  paragraph  (cHl)  of  this  section  shall 
be  subject  to  any  conditions  sobsequenl 
that  the  Office  may  impose  in 
connection  thereMrith  or  with  its  notice 
of  intent  not  to  disapprove  the 
reorganization. 

§575.10    Acqutsltlon  and  diapoaitioa  of 
savings  assocJatJons,  savlnos  and  loan 
twldlng  uwiipantas,  and  othar  corporatJons 
by  mtitual  holding  cwiipantas. 

(a)  .'\cquisition&—{l)  Stock  savings 
associations.  A  mutual  holding  company 
may  acquire  control  of  a  savings 
asso<:iation  that  is  in  the  stock  form, 
provided  the  necessary  approvals  are 
obtained  from  the  Office,  including 
(without  limitation)  approval  pursuant 
to  part  574  of  this  subchapter  and,  if  the 
acquisition  involves  a  merger  or  transfer 
of  as^»eis  or  liabihties,  approval 
pursuant  10  $§  552.13.  563.22,  and  571.S 
and  pai't  546  of  this  chapter,  as 
eppf^iprioie. 

(21  'yf-itucl  savings  associations.  A 
mu'ual  holding  company  may  acquire  a 
9H-,irtj?3  association  in  the  mutual  form 
by  mfracr  of  such  associatwn  into  any 
subsidiary  savings  association  of  snch 
holding  company  from  which  the 
holding  company  draws  members  or 
into  an  interim  savings  association 
subsidiary  of  tlie  mutual  holding 
company,  provided 

(i)  rhe  proposed  acquisition  is 
approved  by  a  majority  of  the  board  of 
directors  of  the  mutual  association: 

(ii)  The  proposed  acquisition  is 
submitted  to  the  mutual  essiciation's 
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members  pursuant  to  a  proxy  statement 
authorized  for  use  by  the  Office  and 
such  acquisition  is  approved  by  a 
majority  of  the  total  votes  of  the 
association's  members  eligible  to  be  cast 
at  a  meeting  held  at  the  call  of  the 
association's  directors  in  accordance 
with  the  procedures  prescribed  by  the 
association's  charter  and  bylaws; 

(iii)  The  necessary  approvals  are 
obtained  from  the  Office,  including 
(without  limitation)  approval  pursuant 
to  part  574  of  this  subchapter  and 
SS  552.13.  563.22,  and  571.5  and  part  548 
of  thia  chapter,  as  appropriate,  and  any 
approvals  required  to  form  an  interim 
association,  to  amend  the  charter  and 
bylaws  of  the  association  being 
acquired,  and/or  to  amend  the  charter 
and  bylaws  of  the  mutual  holding 
company  consistent  with  575.6(a)  of  this 
part:  and 

(iv)  The  approval  of  the  members  of 
the  mutual  holding  company  is  obtained, 
if  the  Office  advises  the  mutual  holding 
company  in  writing  that  such  approval 
will  be  required. 

(3)  Mutual  holding  companies.  A 
mutual  holding  company  may  acquire 
control  of  another  mutual  holding 
company  by  merging  with  or  into  such 
company,  privided  the  necessary 
approvals  are  obtained  from  the  Office, 
including  (without  limitation)  approval 
pursuant  to  part  574  of  this  subchapter. 
The  approval  of  the  members  of  the 
mutual  holding  companies  shall  also  be 
obtained  if  the  Office  advises  the  mutual 
holding  companies  in  writing  that  such 
approval  will  be  required. 

(4)  Stock  holding  companies.  A 
mutual  holding  company  may  acquire 
control  of  a  savings  and  loan  holding 
company  in  the  stock  form,  provided  the 
necessary  approvals  are  obtained  from 
uie  Office.  Including  (without  limitation] 
approval  pursuant  to  part  574  of  this 
subchapter.  The  acquired  holding 
company  may  be  held  as  a  subsidiary  of 
the  mutual  holding  company  or  merged 
into  the  mutual  holding  company. 

(5)  Non-controlling  acquisitions  of 
savings  association  stock.  A  mutual 
holding  company  may  acquire  non- 
controlling  amounts  of  the  stock  of 
savings  associations  and  savings  and 
loan  holding  companies  subject  to  the 
restrictions  imposed  by  12  U.S.C.  1467a 
(e)  and  (q)  and  S  S  574.8  and  584.4  of  this 
chapter. 

(6)  Other  corporations.  A  mutual 
holding  company  may  acquire  control 
of.  and  make  non-controlling 
investments  in  the  stock  of,  any 
corporation  other  than  a  savings 
association  or  savings  and  loan  holding 
company  only  if: 

(i)  (A)  Such  corporation  is  engaged 
exclusively  in  activities  that  are 


permissible  for  mutual  holding 
companies  pursuant  to  S  575.11(a)  of  this 
part:  or 

(B)  It  is  lawful  for  the  stock  of  such 
corporation  to  be  purchased; 

(7)  By  a  federal  savings  association 
under  §  545.74  of  this  chapter  or  by  a 
state  savings  association  under  the  law 
of  any  state  where  any  subsidiary 
savings  association  of  the  mutual 
holding  company  has  its  home  office: 
and 

[2]  Such  purchase  is  permissible  under 
12  U.S.C.  1828(m)(3):  and 

(ii)  Such  corporation  is  not  controlled, 
directly  or  indirectly,  by  a  savings 
association  subsidiary  of  the  mutual 
holding  company. 

(b)  Dispositions.  (1)  A  mutual  holding 
company  may  not  at  any  time,  directly 
or  indirectly,  transfer  any  of  the  stock 
which  it  holds  in  a  resulting  association, 
an  acquiree  association,  or  any 
subsidiary  savings  association  that  was 
in  the  mutual  form  when  acquired  by  the 
mutual  holding  company,  except  for 
stock  transferred  in  connection  with  a 
pledge  pursuant  to  $  575.11(b)  of  this 
part.  Nor  may  a  mutual  holding 
company  cause  or  permit  the  transfer  of 
all  or  a  substantial  portion  of  the  assets 
or  liabilities  of  any  such  association. 

(2)  A  mutual  holding  company  may. 
subject  to  applicable  laws  and 
regulations,  transfer  any  or  all  of  the 
stock  or  cause  or  permit  the  transfer  of 
any  or  all  of  the  assets  and  liabilities  of: 

(i)  Any  subsidiary  savings  association 
that  was  in  the  stock  form  when 
acquired,  provided  such  association  is 
not  a  resulting  association  or  an 
acquiree  association: 

(ii)  Any  subsidiary  savings  and  loan 
holding  company  acquired  pursuant  to 
paragraph  (a)(4)  of  this  section:  or 

(iii)  Any  corporation  other  than  a 
savings  association  or  savings  and  loan 
holding  company. 

(3)  A  mutual  holding  company  may. 
subject  to  apphcable  laws  and 
regulations,  transfer  any  stock  acquired 
pursuant  to  paragraph  (a)(5)  of  this 
section. 

(4)  .No  transfer  authorized  by 
paragraph  (b)(2)  or  (b)(3)  of  this  section 
may  be  made  to  any  insider  of  the 
mutual  holding  company,  any  associate 
of  an  insider  of  the  mutual  holding 
company,  or  any  tax-qualified  or  non- 
tax-qualified employee  stock  benefit 
plan  of  the  mutual  holding  company. 

S  57S.1 1    OfMrating  r««trtction«. 

(a)  Activities  restrictions.  A  mutual 
holding  company  may  engage  in  any 
business  activity  specified  in  12  U.S.C. 
1467a(c)(2)(A)  or  (c)(2)(C)  through 
(c)(2)(G).  In  addition,  the  business 
activities  of  subsidiaries  of  mutual 


holding  companies  may  include  the 
activities  specified  in  i  575.10(a)(6)  of 
this  part. 

(b)  Pledging  stock.  (1)  No  mutual 
holding  company  may  pledge  the  stock 
of  its  resulting  association,  an  acquiree 
association,  or  any  subsidiary  savings 
association  that  was  in  the  mutual  form 
when  acquired  by  the  mutual  holding 
company  unless  the  proceeds  of  the  loan 
secured  by  the  pledge  are  infused  into 
the  association  whose  stock  is  pledged. 
Any  amount  of  the  stock  of  such 
association  may  be  pledged  for  this 
purpose.  Nothing  in  this  paragraph  shall 
be  deemed  to  prohibit  the  payment  of 
dividends  from  a  subsidiary  savings 
association  to  its  mutual  holding 
company  parent  to  the  extent  otherwise 
permissible. 

(2)  Within  ten  days  after  any  pledge  of 
stock  pursuant  to  paragraph  (b)(1)  of 
this  section,  a  mutual  holding  company 
shall  provide  written  notice  to  the 
District  Director  regarding  the  terms  of 
the  transaction  (including  the  amount  of 
principal  and  interest,  repayment  terms, 
maturity  date,  the  nature  and  amount  of 
collateral,  and  the  terms  governing 
seizure  of  the  collateral)  and  shall 
include  in  such  notice  a  certification 
that  the  proceeds  of  the  loan  have  been 
transferred  to  the  subsidiary  savings 
association  whose  stock  has  been 
pledged. 

(3)  Any  mutual  holding  company  that 
fails  to  make  any  payment  on  a  loan 
secured  by  the  pledge  of  stock  pursuant 
to  paragraph  (b)(1)  of  this  section  on  or 
before  5ie  date  on  which  such  payment 
is  due  shall,  on  the  first  day  after  such 
payment  is  due.  provide  written  notice 
of  nonpayment  to  the  District  Director. 

(c)  Restrictions  on  stock  repurchases. 
No  subsidiary  savings  association  of  a 
mutual  holding  company  that  has  any 
stockholders  other  than  the 
association's  mutual  holding  company 
shall  repurchase  any  share  of  stock 
within  three  years  of  its  date  of 
issuance,  unless  the  repurchase: 

(1)  Is  part  of  a  general  repurchase 
made  on  a  pro  rata  basis  pursuant  to  an 
offer  approved  by  the  Office  and  made 
to  all  stockholders  of  the  association 
(except  that  the  association's  mutual 
holding  company  may  be  excluded  from 
the  repurchase  with  the  Office's 
approval); 

(2)  Is  limited  to  the  repurchase  of 
qualifying  shares  of  a  director  or 

(3)  Is  a  purchased  in  the  open  market 
by  a  tax-qualified  or  non-tax-qualified 
employee  stock  benefit  plan  of  the 
association  in  a  amount  reasonable  and 
appropriate  to  fund  such  plan. 

(d)  Restrictions  on  waiver  of 
dividends.  No  mutual  holding  company 
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may  waive  its  right  to  receive  any 
dividend  declared  by  a  subsidiary 
'nless  either: 

(1)  The  Office  approves  such  waiver, 
or 

(2)  No  insider  of  the  mutual  holding 
company,  associate  of  an  insider,  or  tax- 
qualified  or  non-tax-qualified  employee 
stock  benefit  plan  of  the  mutual  holding 
company  holds  any  share  of  stock  in  the 
class  of  stock  to  which  the  waiver 
would  apply.  The  Office  shall  approve  a 
waiver  if  the  mutual  holding  company 
demonstrates  that  such  waiver  would  be 
in  the  best  interests  of  its  members. 

(e)  Restrictions  on  issuance  of  stock 
'o  insiders.  No  subsidiary  of  a  mutual 
holding  company  that  is  not  a  saving 
association  shall  issue  stock  to  any  tax- 
qualified  or  non-tax-qualified  employee 
stock  benefit  plan  of  the  mutual  holding 
company,  any  insider  of  the  mutual 
holding  company,  or  any  associate  of  an 
insider  of  the  mutual  holding  company. 
Subsidiary  savings  associations  may 
issue  stock  to  such  persons  only  in 
accordance  with  §  575.7  of  this  part. 

(f)  Restrictions  on  indemnification. 
The  provisions  of  i  545.121  of  this 
chapter  shall  apply  to  mutual  holding 
companies  in  the  same  manner  as  if  they 
were  federal  savings  associations. 

(g)  Restictions  on  employment 
contracts.  The  provisions  of  §  563.39  of 
this  subchapter  and  any  policies  of  the 
Office  thereunder  shall  apply  to  mutual 
holding  companies  in  the  same  manner 
as  if  they  were  savings  associations. 

(h)  Reports  on  transactions  with 
insiders.  Within  120  days  of  the  close  of 
each  fiscal  year,  a  mutual  holding 
company  shall  submit  a  report  to  the 
District  Director  containing  the 
information  specified  in  17  CFR  229.402 
(executive  compensation)  and  17  CFR 
229.404  (a),  (b),  and  (d)  (certain 
relationships  and  related  transactions). 
The  term  registrant,  as  used  in  17  CFR 
229.402  and  229.404,  shall  be  deemed  to 
refer  to  the  mutual  holding  company. 
Information  provided  pursuant  to  17 
CFR  229.402  shall  be  in  lieu  of  the 
information  required  pursuant  to  Items 
4(b),  4(c].  and  4(e)  of  Form  H-(b)ll,  12 
CFR  584.1(a)(2).  Any  transaction 
reported  pursuant  to  Item  5  or  Item  6  of 
Form  H-(b)12. 12  CFR  584.1(a)(3).  need 
not  be  reported  again  to  the  Office 
pursuant  to  17  CFR  229.404  (a),  (b).  or 
(d). 

(i)  Applicability  of  rules  governing 
savings  and  loan  holding  companies. 
Except  as  expressly  provided  in  this 
part,  mutual  holding  companies  shall  be 
subject  to  the  provisions  of  12  U.S.C. 
1467a  and  3201  et  seq.  and  parts  563e. 
574,  583,  and  584  of  this  chapter. 


§575.12    Convaraton  or  liquidation  Of 
mutual  holding  companlaa. 

(a)  Conversion.  A  mutual  holding 
company  may  convert  to  the  stock  form 
in  accordance  with  the  rules  and 
regulations  set  forth  in  part  563b  of  this 
chapter. 

(b)  Involuntary  liquidation.  (1)  The 
Office  may  file  a  petition  with  the 
federal  bankruptcy  courts  requesting  the 
hquidalion  of  a  mutual  holding  company 
pursuant  to  12  U.S.C.  1467a(o)(9)  and 
title  11,  United  States  Code,  upon  the 
occurrence  of  any  of  the  following 
events: 

(i)  The  default  of  the  resulting 
association,  any  acquiree  association,  or 
any  subsidiary  savings  association  of 
the  mutual  holding  company  that  was  in 
the  mutual  form  when  acquired  by  the 
mutual  holding  company; 

(ii)  The  default  of  the  mutual  holding 
company:  or 

(iii)  Foreclosure  on  any  pledge  by  the 
mutual  holding  company  of  subsidiary 
savings  association  stock  pursuant  to 
§  575.11(b)  of  this  part. 

(2)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  the  net  proceeds  of 
any  liquidation  of  any  mutual  holding 
company  shall  be  transferred  to  the 
members  of  the  mutual  holding  company 
in  accordance  with  the  charter  of  the 
mutual  holding  company. 

(3)  If  the  FDIC  incurs  a  loss  as  a  result 
of  the  default  of  any  savings  association 
subsidiary  of  a  mutual  holding  company 
and  that  mutual  holding  company  is 
hquidated  pursuant  to  paragraph  (b)(1) 
of  this  section,  the  FDIC  shall  succeed  to 
the  membership  interests  of  the 
depositors  of  such  savings  association  in 
the  mutual  holding  company,  to  the 
extent  of  the  FDIC's  loss. 

(c)  Voluntary  liquidation.  The 
provisions  of  {  546.4  of  this  chapter  shall 
apply  to  mutual  holding  companies  in 
the  same  manner  as  if  diey  were  federal 
savings  associations. 

§  575.13    Procedural  requlramanta. 

(a)  Proxies  and  proxy  statements. — (1) 
Solicitation  of  proxies.  The  provisions  of 
§§  563b.5  and  563b.6  of  this  subchapter 
(exclusive  of  S  563b.6  (c)(2)(iii),  (d),  and 
(e))  shall  apply  to  all  soUcitalions  of 
proxies  by  any  person  in  connection 
with  any  membership  vote  required 
under  this  part.  All  proxy  materials 
utilized  in  cormection  with  such 
solicitations  shall  be  authorized  for  use 
by  the  Office  and  shall  be  in  the  form 
and  contain  the  information  specified  in 
§  563b.5(d)  of  this  subchapter  and  Form 
PS,  12  CFR  563b. 101,  to  the  extent  such 
information  is  relevant  to  the  action  that 
members  are  being  asked  to  approve, 
with  such  additions,  deletions,  and  other 
modifications  as  are  necessary  or 


appropriate  under  the  disclosure 
standard  set  forth  in  5  563b.5(g)  of  this 
subchapter.  Proxies  and  proxy 
statements  shall  be  filed  in  accordance 
with  S  563b.5(e)  of  this  subchapter  and 
shall  be  addressed  to  the  Corporate  and 
Securities  Division — Legal.  Office  of 
Thrift  Supervision.  1700  G  Street.  NW.. 
Washington,  DC  20552.  For  purposes  of 
this  paragraph  (a)(1),  the  term 
conversion  as  it  appears  in  the 
provisions  of  part  563b  cited  above  in 
this  paragraph  (a)(1)  shall  be  deemed  to 
refer  to  the  reorganization  or  the  stock 
issuance,  as  appropriate. 

(2)  Use  of  "running" proxies. 
Whenever  a  mutual  savings  association 
or  mutual  holding  company  is  required 
by  this  part  to  obtain  membership 
approval  for  a  transaction,  the 
association  or  company  may  make  use 
of  any  proxy  conferring  general 
authority  to  vote  on  any  and  all  matters 
at  any  meeting  of  members,  provided 
that  the  member  granting  such  proxy 
has  been  furnished  a  proxy  statement 
regarding  the  transaction  and  the 
n.ember  does  not  grant  a  later-dated 
proxy  to  vote  at  the  meeting  at  which 
the  transaction  will  be  considered  or 
attend  such  meeting  and  vote  m  person. 

(b)  Applications  pursuant  to 

§§  575.8(c)(12).  575.11  (cl,  (dl  and  (g), 
and  575.12(0).  Any  application  for 
approval  required  pursuant  to 
§§  575.8(aKl2),  575.11  (c)  or  (d),  or 
575.12(c)  of  this  part  shall  be  in  letter 
form,  shall  contain  all  information 
relevant  to  the  approval  being 
requested,  and  shall  be  filed  in 
accordance  with  S  500.32(c)(3)  of  this 
chapter. 

(c)  Miscellaneous  certifications  and 
notices.  Any  certification  or  notice 
required  to  be  filed  with  the  District 
Director  pursuant  to  |§  575.4(d)(4), 
575.11(b),  or  575.11(0  of  this  part  shall  be 
filed  in  accordance  with  §  500.32(c)(5)  of 
this  chapter. 

(d)  Reorganization  Notices  and  stock 
issuance  applications. — (1)  Contents. 
Each  Reorganization  Notice  submitted 
to  the  Office  pursuant  to  {  575.3(b]  of 
this  part  and  each  application  for 
approval  of  the  issuance  of  stock 
submitted  to  the  Office  pursuant  to 

§  575.7(a)  of  this  part  shall  be  in  the 
form  and  contain  the  information 
specified  by  the  Office. 

(2)  Filing  instructions.  Any 
Reorganization  Notice  submitted 
pursuant  to  §  575.3(b)  of  this  part  shall 
be  filed  in  accordance  with  §  500.32 
(c)(3)  and  (c)(8)  of  this  chapter.  Any 
stock  issuance  application  submitted 
pursuant  to  §  575.7(a)  of  this  part  shall 
be  filed  in  accordance  with 
§  500.32(c)(4)  of  this  chapter. 
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(3)  Public  notice,  agency  reports,  and 
related  matters,  (i)  Paragraphs  (d)(2). 
(d)(3].  and  (d)(4).  of  i  563.22  of  this 
subchapter  shall  apply  to  all  mutual 
holding  company  reorganizations. 

(ii)  Public  notice  published  pursuant 
to  paragraph  (d)(3)(i]  of  this  section 
shall  be  published  in  a  manner  that  is 
conspicuous  to  the  average  reader  and 
shall  be  made  substantially  in  the  form 
indicated  below.  Such  notice  shall  also 
be  prominently  posted  in  each  office  of 
the  association  for  a  period  beginning  on 
the  date  of  the  newspaper  notice  and 
ending  on  the  date  of  the  association's 
membership  meeting. 

1  niiiMiiiiiir  of  FUins  of  Notice  of  Mutual 
SavlBSB  md  Lmu  Holding  Company 
Raor^nisatiaa 

■Hii*  IS  to  infonn  the  public  that 

locatad  in .  filed  (intendi  to  file) 

application  matenals  with  the  Office  of  Thnft 

Supervision  (the  "OfTice  ')  on (insert 

dale)  advistn^  the  Office  of  its  intent  to 
reorganize  into  the  mutual  holding  company 
format  pursuant  to  12  CFR  pari  575 
("ReorganiMtion  Notice"). 

This  public  notice  will  appeur  at 
approximately  one-week  intervals  over  a 

thirty  (ten)  day  period  beginning 

(insert  date)  and  ending (insert  date) 

Anyone  may  submit  written  comments  in 
favor  of  or  against  the  proposed 
reorganization  and  in  so  doing  may  submit 
such  information  as  he  or  she  deems  relevant. 
Such  comments  and  information  must  \x  sent 
the  District  Director  at  the  following  address: 

Three  additional  copies  of  such 

comments  and  information  must  also  be  sent 
to  the  Applications  Filing  Room.  Office  of 
Thrift  Supervisioa  1700  G  Street.  NW.. 
Washington.  DC  20552.  Such  comments  and 
information  must  be  submitted  within  thirty 
(ten)  calendar  days  of  the  dale  on  which  this 
public  notice  was  first  published,  as 
indicated  in  the  preceding  paragraph.  Up  to 
an  additional  ten  calendar  days  may  be 
granted  by  the  Dtstrict  Director  to  submit 
such  comments  and  information  upon  a 
showing  of  good  cause  if  a  whiten  request  is 
received  by  the  District  Director  within  the 
initial  thirty  (ten)  day  period  specified  above 
Failure  to  submit  written  comments  on  a 
timely  basis  obiecting  to  the  Reorganization 
Notice  may  preclude  the  pursuit  of  any 
administrative  or  judicial  remedies. 

Yuu  may  inspect  the  non<onridential 
portions  of  the  Reorganization  Notice  and 
non  confidential  portions  of  all  comments 
and  information  filed  by  the  public  in 
response  to  the  Reorganization  Notice  by 
contacting  the  District  Director  or  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1700  G  Street  NW.. 
Washington,  DC  20552.  If  you  have  any 
questions  concerning  these  procedures. 

contact  the  District  Director  at  ( ) or 

the  Information  Services  Division  at  (202) 
906- 

(ill)  Promptly  after  publication,  the 
association  shall  file  copies  of  each 
notice  and  a  publisher's  affidavit  of 
publication  in  the  same  manner  as 


specified  in  paragraph  (d)(2)  of  this 
section. 

(iv)  If  any  Reorganization  Notice 
includes  an  acquiree  association,  the 
publication  requirements  of  paragraph 
{d)(3)  of  this  section  shall  be  fulfilled 
both  by  the  reorganizing  association  and 
by  the  acquiree  association  and  the  first 
paragraph  of  the  form  of  notice  set  forth 
in  paragraph  (d)[3)(iil  of  this  section 
shall  be  repiaced  with  the  following 
paragraph. 

This  is  to  inform  the  public ,  located 

in and located  in .  filed 

(intend  to  file)  application  materials  with  the 
Office  of  Thrift  Supervision  (the  "Office")  on 

(Insert  date|  advising  the  Office  of 

their  intent  to  join  together  to  reorganize  into 
the  mutual  holding  company  formal  pursuant 
to  12  CfR  part  575  ("Reorganization  Notice"). 

(v)  Upon  receipt  of  a  Reorganization 
Notice,  the  Office  shall  notify  persons 
whose  request  for  announcements  under 
§  563e.6  of  this  subchapter  have  been 
received  in  time  for  such  notification. 
The  Office  may  also  notify  any  other 
persons  who  might  have  an  interest  in 
the  proposed  reorganization. 

(vi)  Disclosure  of  any  part  of  a 
Reorganization  Notice  or  any  comments 
by  the  public  thereon  shall  be  made  only 
in  accordance  with  paragraph  (g)  of  this 
section. 

(4)  Public  comment.  Comments  by  the 
public  shall  be  submitted  only  as 
provided  in  this  paragraph  or  as 
requested  by  the  Office.  Within  thirty 
(or.  if  an  emergency  exists  within  the 
meaning  of  {  563.22(d)(3)  of  this 
subchapter,  ten)  calendar  days  of  the 
date  of  publication  of  the  first  notice 
required  by  paragraphs  (d)(3)  (i)  and  (ii) 
of  this  section,  or  up  to  forty  (or,  if  an 
emergency  exists,  twenty),  calendar 
days  after  such  date  if  within  the  initial 
period  an  extension  is  requested  in 
writing  for  good  cause  shown,  anyone 
may  file  comments  in  favor  of  or  against 
a  Reorganization  Notice  and  in  so  doing 
may  submit  such  information  as  he  or 
she  deems  relevant.  Comments  received 
after  the  comment  period,  unverified 
accusations,  or  materials  pertaining  to  a 
Reorganization  .Notice  or  public 
comment  that  the  comraenter  is 
unwilling  to  have  disclosed  to  the  party 
making  such  submission  shall  not  be 
part  of  the  record  and  need  not  be 
considered  by  the  Office.  Comments 
shall  be  filed  in  the  manner  and  in  the 
locations  provided  in  paragraph  (d)(3)(ii) 
of  this  section. 

(e)  Amendments.  Any  association  or 
mutual  holding  company  may  amend 
any  notice  or  application  submitted 
pursuant  to  this  part  or  file  additional 
information  with  respect  thereto  upon 
request  of  the  Office  or  upon  the 


association's  or  mutual  holding 
company's  own  initiative. 

(f)  Time-frames.  All  Reorganization 
Notices  and  applications  filed  pursuant 
to  this  part  shall  be  processed  in 
accordance  with  §  571.12  of  this 
subchapter.  Any  related  approvals 
requested  in  connection  with 
Reorganization  Notices  or  applications 
for  approval  of  slock  issuances 
(including,  without  limitation,  requests 
for  approval  to  transfer  assets  to 
resulting  associations,  to  acquire 
acquiree  associations,  and  to  organize 
resulting  associations  or  interim 
associations,  and  requests  for  approval 
of  charters,  bylaws,  and  stock  forms) 
shall  be  processed  pursuant  to  the 
procedures  specified  in  this  section  in 
conjunction  with  the  Reorganization 
Notice  or  stock  issuance  application  to 
which  they  pertain,  rather  than  pursuant 
to  any  inconsistent  procedures  specified 
in  elsewhere  in  this  chapter.  The 
approval  standards  for  all  such  related 
applications,  however,  shall  remain 
unchanged. 

(g)  Disclosure.  The  rules  governing 
disclosure  of  any  notice  or  application 
submitted  pursuant  to  this  part,  or  any 
public  comment  submitted  pursuant  to 
paragraph  (d)(4)  of  this  section,  shall  be 
the  same  as  set  forth  in  §  574.6(f)  of  this 
subchapter  for  notices,  applications,  and 
public  comments  filed  under  part  574  of 
this  subchapter. 

(h)  Supervisory  cases.  The  provisions 
of  paragraphs  (d)(4)  and  (g)  of  this 
section  may  be  waived  by  the  Office  in 
connection  with  transactions  approved, 
or  not  disapproved,  by  the  Office  for 
supervisory  reasons. 

(i)  Appeals.  Any  party  filing  a  notice 
or  an  application  under  this  part  may 
appeal  any  decision  made  by  an  official 
of  the  Office  pursuant  to  authority 
delegated  by  the  Director  of  the  Office 
to  disapprove  or  conditionally  approval 
such  notice  or  application  in  accordance 
with  the  following  procedures.  Within 
thirty  days  after  notification  of  the 
decision,  the  association  or  mutual 
holding  company  must  file  a  wTitlen 
request  for  review  by  the  Director.  The 
request  for  review  must  identify  the 
party  seeking  review  and  describe  with 
specificity  the  action  taken  for  which 
review  is  sought  and  the  reasons  why 
the  action  is  contended  to  be  erroneous. 
The  request  shall  be  filed  as  specified  in 
§  500.32(c)(3)  of  this  chapter.  The 
Corporate  Activities  Division  shall 
forward  to  the  Director  the  record,  or  a 
copy  thereof,  used  as  a  basis  for  the 
decision  being  appealed,  together  with 
any  other  information  deemed  to  be 
useful  in  reviewing  that  decision.  If  a 
party  does  not  file  a  request  for  review 


Federal  Register  /  Vol.  56.  No.  8  /  Fiiday.  January  11.  1991  /  Proposed  Rules 


1151 


within  the  time  permitted  under  this 
paragraph  (i).  any  objection  to  a 
decision  made  by  delegated  authority  is 
waived.  A  timely  filing  of  a  request  for 
review  in  accordance  with  the 
provisions  of  this  paragraph  (i)  shall  be 
mandatory  for  securing  judicial  review 
of  such  a  decision. 

Dated:  October  1. 1990. 

By  the  Office  of  Thrift  Supervision. 

Tunothy  Ryan. 

Director 

(FR  Doc.  91-386  Filed  1-10-91;  8:45  am] 

BILUNO  CODE  (TZO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101, 104,  and  105 

(Docket  Nos.  85N-0061, 84N-0153, 90N- 
0134, 90N-0135,  and  90N-016S] 

Food  Lal>eiing;  Health  Messages  and 
Label  Statements;  Definitions  of  the 
Terms  Cholesterol  Free,  Low 
Cholesterol,  and  Reduced  Cholesterol; 
Reference  Daily  Intakes  and  Dally 
Reference  Values;  Mandatory  Status 
of  Nutrition  Labeling  and  Nutrient 
Content  Revision;  Serving  Sizes 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA),  recognizing  that 
the  recently  enacted  Nutrition  Labeling 
and  Education  Act  of  1990  has  raised 
questions  about  how  the  agency  will 
proceed  with  the  Department  of  Health 
and  Human  Services'  (DHHS)  Food 
Labeling  Initiative,  is  publishing  this 
notice  to  announce  its  plans.  This  notice 
also  advises  the  pubhc  of  the  agency's 
response  to  requests  that  it  extend  or 
reopen  the  comment  periods  on  its 
pending  food  labeling  proposals,  or  that 
it  withdraw  those  proposals,  in  light  of 
the  new  legislation. 
FOR  FURTHER  INFORMATION  CONTACT: 

F.  Edward  Scarbrough,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
200),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-245-1561. 
SUPPlfMENTARY  INFORMATION:  This 
year,  in  response  to  a  directive  from 
Louis  W.  Sullivan,  Secretary  of  DHHS. 
FDA  has  undertaken  an  initiative  whose 
goal  is  to  improve  the  food  label.  As  part 
of  this  initiative,  the  agency  has 
published  five  documents.  On  February 
13, 1990.  FDA  published  a  reproposed 


regulation  on  health  messages,  the 
comment  period  for  which  closed  on 
April  16, 1990.  On  July  19, 1990,  the 
agency  published  a  tentative  final 
regulation  on  cholesterol  labeling,  the 
comment  period  for  which  closed  on 
September  20, 1990.  Also  on  July  19, 
1990,  FDA  published  three  proposed 
regulations  (mandatory  nutrition 
labeling,  serving  sizes,  and  Reference 
Daily  Intakes  (RDI'sJ/Daily  Reference 
Values  (FRV's)  with  the  comment 
periods  for  all  three  documents  closing 
on  November  16. 1990. 

On  November  9, 1990,  the  President 
signed  into  law  the  Nutrition  Labeling 
and  Education  Act  of  1990  (Pub.  L  101- 
535).  This  legislation,  although  its  goals 
and  many  of  its  provisions  are 
consistent  with  FDA's  initiative,  will 
have  a  significant  impact  on  FDA's 
pending  rulemaking  proceedings.  As  a 
result  of  the  passage  of  this  legislation. 
FDA  received  a  niunber  of  requests  to 
extend  or  to  reopen  and  extend  the 
comment  periods  for  the  pending 
rulemakings.  For  the  reasons  explained 
below,  FDA  has  denied  these  requests. 
However,  because  of  the  great  interest 
in  how  the  agency  intends  to  proceed 
with  the  food  labeling  initiative  given 
the  requirements  of  the  new  legislation, 
the  agency  has  decided  to  provide  this 
general  notice  of  its  rulemaking  plans. 

L  Health  Messages  (Docket  No.  85N- 
0061) 

The  agency  recognizes  that  some  of 
the  provisions  of  the  reproposed  rule  on 
health  messages  in  the  Federal  Register 
of  February  13, 1990  (55  FR5176),  may 
have  to  be  amended  to  be  consistent 
with  the  new  legislation.  However,  the 
agency  believes  that  the  intent  of 
Congress  in  passing  the  health  messages 
provisions  of  the  new  legislation  and  the 
intent  of  FDA  in  proposing  regulations 
on  health  messages  are  entirely 
consistent — to  ensure  that  any  health 
messages  that  appear  on  food  labels  are 
truthful  and  not  misleading.  Moreover, 
the  Nutrition  Labeling  and  Education 
Act  of  1990  removes  any  questions 
about  FDA's  authority  to  regulate  health 
messages  on  food  labels.  Therefore,  to 
conform  its  regulations  to  the  legislation 
and  to  make  clear  that  its  rulemaking  is 
based,  at  least  in  part,  on  its  enhanced 
authority,  FDA  intends  to  seek 
comments  in  some  form  on  health 
messages  before  issumg  a  final  rule.  The 
agency  intends  to  take  into  account,  as 
appropriate,  the  comments  that  it 
received  in  response  to  the  reproposal  of 
February  13, 1990.  as  well  as  the  entire 
administrative  record  leading  up  to  that 
reproposal.  in  developing  any  new 
document.  Given  this  fact,  FDA  found 
no  basis  to  either  withdrew  or  to  reopen 


and  extend  the  comment  period  on  the 
reproposal. 

II.  Cholesterol  Descriptors  (Docket  No. 
84N-ei53) 

The  tentative  final  rule  on  cholesterol 
descriptors  that  FDA  published  in  the 
Federal  Register  of  July  19, 1990  (55  FR 
29456),  will  also  be  reproposed  in  some 
form  to  ensure  that  any  regulations  that 
the  agency  adopts  are  consistent  with 
the  requirements  of,  and  refiect  the  legal 
authority  granted  by,  the  new 
legislation.  However,  the  agency 
believes  that  the  intents  of  Congress  and 
of  FDA  coincide  sufficiently,  so  that  any 
reproposal  under  the  new  legislation  can 
build  on  the  tentative  final  rule.  FDA 
intends  to  consider  the  comments  that  it 
received  in  response  to  the  tentative 
final  rule,  as  well  as  all  appropriate 
parts  of  the  administrative  record 
leading  up  to  that  tentative  final  rule,  in 
responding  to  the  legislation.  Therefore. 
FDA  saw  no  advantage  in  either 
withdrawing  or  reopening  and  extending 
the  comment  period  on  the  tentative 
final  rule  and  denied  the  requests  to  do 
so. 

in.  Reference  Daily  Intakes  and  Daily 
Reference  Values  (Docket  No.  90N-0134) 

Although  the  new  legislation  does  not 
alter  FDA's  authority  to  provide  for 
RDI's.  it  enhances  FDA's  authority  to 
establish  DRVs.  RDIs  and  DRVs,  in 
some  form,  are  likely  to  be  a  part  of  any 
nutrition  labeling  regulation.  Therefore. 
FDA  intends  to  consider  the  comments 
that  it  received  on  the  proposed  rule 
published  in  the  Federal  Register  of  July 
19, 1990  (55  FR  29476).  FDA  intends. 
however,  to  provide  in  some  form  for  the 
submission  of  additional  comments 
before  issuing  a  final  regulation. 
Consequently,  the  agency  concluded 
that  to  reopen  the  comment  period  on 
the  proposal  on  RDI's  and  DRVs  at  this 
time  would  unnecessarily  delay  the 
rulemaking  process. 

rV.  Mandatory  Nutrition  Labeling 
(Docket  No.  90N-0135) 

The  vast  majority  of  the  provisions  of 
the  new  legislation  that  deal  with 
nutrition  labeling  are  entirely  consistent 
with  the  agency's  proposal  published  in 
the  Federal  Register  of  July  19, 1990  (55 
FR  29487).  The  legislation  confirms 
FDA's  authority  to  mandate  nutntion 
labeling  on  food  labels,  The  few 
provisions  of  the  legislation  that  differ 
from  FDA's  proposal  are  not  so 
significant  as  to  require  that  the  agency 
issue  a  completely  new  proposal. 
Rather,  the  agency  intends  to  issue  a 
supplementary  proposal  in  some  form 
that  addresses  those  areas  of  difference 
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between  the  July  19, 1990.  proposal  and 
the  nt'w  legislation.  FDA  will  consider 
the  commenta  that  it  received  in 
response  to  a  supplementary  proposal 
along  with  the  comments  that  it  has 
received  on  the  existing  mandatory 
nutrition  labeling  proposal  beforp 
issuing  a  final  regulation 

V.  Serving  Sizea  (Docket  No.  90N-O16S) 

The  new  iegialation  confirms  FDA  g 
authority  to  establish  serving  sizes 
Further,  nothing  m  the  new  act 
materially  alters  any  provision  of  the 
proposed  serving  size  regulation 
published  in  the  Federal  Register  of  July 
19. 1990  (55  FR  29517).  The  legislation 
mandates  standardized  servmg  sizes,  as 
established  by  FDA,  as  a  part  of  any 
nutrition  labeling  regulation.  FDA 
intends  to  consider  all  the  comments 
that  it  received  on  its  serving  size 
proposal,  however,  the  agency  also  will 
provide  in  some  form  for  the  submission 
of  additional  comments  before  issuing  a 
final  regulation.  Thus,  the  agency  finds 
that  to  reopen  the  comment  period  on 
the  serving  size  proposal  at  this  time 
w'li.ld  unnecessarily  delay  the  agency's 
ruiemdking  process  on  standardized 
serving  sizes. 

FDA  points  out  that  the  proposals  on 
serving  sizes,  mandatory  nutrition 
Idbeling,  and  RDI's  and  DRV's  provided 
for  a  120-day  comment  period.  The 
agency  believes  that  all  interested 
persons  thus  were  provided  with 
sufficient  lime  to  formulate  their  views 
on  these  proposals. 

FD.\  notes  that  the  Nutrition  Labeling 
and  Education  Act  of  1990  mandates 
extremely  tight  deadhnes  for  FDA  to 
propose  and  make  final  an 
extraordinarily  large  number  of  major 
food  labeling  regulations.  The  agency  is 
committed  to  meeting  all  of  the 
deadlines  set  by  Congress.  FDA  believes 
that  if  it  were  to  withdraw  the  pending 
proposed,  reproposed,  or  tentative  final 
regulations  or  were  to  extend,  or  reopen 
and  extend,  the  comment  periods  in 
these  rulemaking  proceedings  at  this 
tim.e.  it  would  unnecessarily  increase 
the  chances  that  it  would  not  be  able  to 
meet  these  deadlines. 

FD.'\  intends  to  provide  for  full  public 
participation  in  all  rulemaking 
proceedings  under  the  new  legislation. 
To  meet  the  deadlines  imposed  by  the 
new  legislation,  however.  FDA  must 
rr;o\  e  forward  with  its  food  labeling 
reform  rulemaking  efforts.  The  only  way 
the  agency  can  do  so  is  by  evaluating 
the  legislation  and  by  evaluating  the 
comments  that  it  received  on  the  current 
proposals  to  ensure  that  subsequent 
food  labeling  documents  are  sound  and 
•■?r.ect  both  the  intent  of  Congress  and 
the  provisions  of  the  new  legislation. 


Therefore,  for  all  the  aforementioned 
reasons,  FDA  has  denied  the  requests  to 
extend  or  to  reopen  and  extend  the 
comment  periods  for  the  food  labeling 
proposals,  repmposnl.  and  tentative 
final  rule  described  above.  The  agency 
intends  to  issue,  in  the  near  future,  new 
documents  that  will  advance  the 
agency's  goals  of  completing  the  food 
labeling  initiative  and  effectuating  the 
new  legislation. 

Oaled  January  4.  1991. 
Ronald  C  Chesemore, 
Associate  Commissioner  for  Regulatory 
Affairs. 
|FR  Doc  91-630  Filed  l-tO-«;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
(CG0  09-90-UI 

SpeciaJ  Local  Regulations; 
InternaUonal  Bay  City  River  Roar, 
Saginaw  River,  Bay  City,  Ml 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rule  making 


SUMMAfiv:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
special  local  regulations  for  the 
International  Bay  City  River  Roar.  This 
event  will  be  held  on  the  Saginaw  River 
on  the  12th.  13th,  and  14th  of  July  1991, 
with  an  alternate  date  of  15  July  1991  if 
the  weather  is  inclement  on  14  July  1991. 
DATES:  Comments  must  be  received  on 
or  before  February  25. 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (osr).  Ninth  Coast 
Guard  District,  1240  East  9th  Street. 
Cleveland.  Ohio  44199-2060.  The 
comments  will  be  available  for 
inspection  and  copying  at  the  Search 
and  Rescue  Branch,  room  2007 A,  1240 
East  9th  Street,  Cleveland,  Ohio.  Normal 
office  hours  are  between  7:30  a.m.  and 
4:30  p.m.  (EDT).  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  !o  this  address. 
FOfi  FutrrHCii  mFOAMATtON  contact: 
Corey  A.  Bennett.  Marine  Science 
Technician  First  Class,  U.S.  Coast 
Guard,  Search  and  Rescue  Branch.  Ninth 
Coast  Guard  District.  1240  East  9th 
Street,  Cleveland.  Ohio  44199-2060.  (216) 
522-4420. 

SUPPLEMENTARY  INFOfmATION: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments  Persons  submitting 
comments  should  include  their  names 


and  addresses,  identify  this  notice  (CGD 
09-90-18)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Corey  A.  Bennett,  Marine  Science 
Technician  First  Class,  U.S.  Coast 
Guard,  project  officer,  Search  and 
Rescue  Branch  and  M.  Eric  Reeves. 
Lieutenant  Commander,  U.S.  Coast 
Guard,  project  attorney.  Ninth  Coast 
Guard  District  Legal  Office. 

Discussion  of  Proposed  Regulations 

The  International  Bay  City  River  Roar 
will  be  conducted  on  the  Saginaw  River 
between  the  Liberty  Bridge  and  the 
Veterans  Memorial  Bridge  on  the  12th. 
13th,  and  14th  of  July  1991.  This  event 
will  have  an  estimated  70  hydroplanes 
which  could  pose  hazards  to  navigation 
in  the  area.  Any  vessel  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  (Officer  in  Charge,  U.S. 
Coast  Guard  Station,  Saginaw  Rivei-. 
Ml). 
Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
Febniary  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event.  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 
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Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CFR  Part  IBO 

Marine  safety.  Navigation  (water). 
Pcf^josed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  title  33,  Code  of  Federal  Regulatians 
as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Auth«ty:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

Z.  Part  100  is  amended  by  adding 
temporary  fi  100.35-T0918  to  read  as 
follows: 

§  1 00.35-T09 1 8    Intematonal  Bay  City 
RIvar  Roar,  Saginaw  River,  Bay  Ctty,  Ml 

(a)  Regulated  Area:  That  portion  of 
the  Saginaw  River  from  the  Liberty 
Bridge  on  the  north  to  the  'Veterans 
Memorial  Bridge  on  the  south. 

(b)  Special  Local  Regulations:  (1)  The 
above  area  will  be  closed  to  navigation 
and  anchorage,  except  when  expressly 
authorized  by  the  Coast  Guard  Patrol 
Commander,  from  9:30  a.m.  (e.d.s.t.]  until 
4  p.m.  (e.d.s.t.)  on  12  July  1991,  from  9:30 
a.m.  (e.d.s.t.)  until  4:30  pjn.  (e.d.s.t.)  on 
13  July  1991,  and  from  8:30  a.m.  (e.d.s.t.) 
until  5:30  p.m.  (e.d.s.t.)  on  14  July  1991. 

(2)  If  the  weather  on  14  July  1991  is 
inclement,  the  river  closure  will  be 
postponed  until  8:30  a.m.  (e.d.6,t.)  until 
5:30  p.m.  (e.d.s.t.)  on  15  July  1991.  If 
postponed,  notice  will  be  given  on  14 
July  1991  over  the  U.S.  Coast  Guard 
Radio  Net. 

(3)  The  Coast  Guard  will  patrol  the 
regulated  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander".  Any  vessel,  not 
aiTthorized  to  participate  in  the  event, 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  and  when  so 
directed  by  tiiat  officer.  Transiting 
vessels  will  be  operated  at  bare 
steerageway,  and  will  exercise  a  high 
degree  of  caution  in  the  area. 

(4)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 


patrolling  the  area  under  tbe  direction  of 
the  U.S.  Coast  Guard  Patrol  Commaoder 
stall  serve  as  a  signal  to  stop.  Any 
vessel  so  signaled  ^uill  stop  and  shall 
comply  with  the  orders  of  the  Patrol 
Comniander.  Failure  to  do  so  may  residt 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(5)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations,  and  operating  conditions 

(6)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  crperating  charactensrtios 

(7)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

Dated:  December  21. 1990. 
G.A.  Peningtnn. 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
Mnth  Coast  Guard  District. 
[FR  Doc.  91-677  Filed  1-10-91;  S:45  am] 
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ENVtRONMEKTAL  PROTECTION 
AGENCY 

40  CFR  f»Hrt  1W 
[OPP-30020S;  f  RL-3686-5] 

Calcium  Hypochlorite  and  Chlorine 
Gas;  Exemptions  from  Tolerances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.  


SUMMARY:  This  document  proposes  that 
exemptions  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
calcium  hypochlorite  and  chlorine  gas 
when  applied  preharvest  or  postharvest 
in  solution  to  raw  agricultural 
commodities. 

DATES:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
3002081,  must  be  received  on  or  before 
February  11. 1991. 

AOORESSES:  By  mail  submit  comments 
to:  Public  Information  Branch,  Field 
Operations  Division  (Hr506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  A^ncy,  401  M  St,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Registration 
Division  (H7505C),  Environmental 
Protection  Agency,  Rm.  246,  CM  *2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  Einy 
part  or  all  of  that  information  as 
'  Confidential  Business  Information" 


(CBl).  Infocraatian  so  marked  will  not  be 
disclosed  except  m  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pnbhcly  by  EPA 
without  prior  nobce  to  the  submitter  All 
written  commentf  will  be  svailable  for 
public  inspection  m  Rm.  246  at  the 
address  given  above  from  8  a.m.  lo  4 
p.m..  Monday  through  Fnday.  excluding 
legal  holidays. 

FOR  FURTHER  WFORMATION  CONTACT.  By 
mail:  'Walter  C  Francis  Acting  Product 
Manager  (PM}  32,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  .\gcncy.  401  M 
St.,  SW..  Washington.  DC  20460.  OiTice 
location  and  telephone  number.  Rm.  711, 
CM  «2, 1921  Jefferson  Davis  Hv\y.. 
Arlington,  VA  22202.  7Q3-55--3964. 

SUPPUEMENTARY  niro—ATioit:  In 
February  1986.  EPA  issued  a  document 
entitled,  •'Guidance  for  the  Registration 
and  Re  registration  of  Pesticide  Products 
Containing  Sodium  and  Calcium 
Hypochlorite  as  the  Active  Ingredient." 
In  that  docum.ent,  EPA  stated  that  the 
provisions  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  require  the 
establishment  of  a  tolerance  or 
exemption  from  the  need  for  a  tolerance 
for  the  use  of  calcium  h.vpochlorite  on 
mushroom  pins  [preharvestl.  rweet 
potatoes  (postharvest),  pimento  seeds, 
tomato  seeds,  and  pecans  (postharvest). 
EPA  also  stated  that  it  would  propose  to 
issue  an  exemption  from  the 
requirement  of  a  tole.'-ance  for  these 
uses.  EPA  is  now  proposing  to  exempt 
from  the  requirment  of  a  tolerance 
residues  of  calcium  h\-pochlorite  apphed 
preharvest  or  postharvest  in  solution  to 
raw  agricultural  commodities.  This 
exemption  would  not  apply  to  use  of 
calcium  hjTJOchlorite  during  food 
processing  or  as  a  food-contact  surface 
sanitizer  since  these  uses  are  under  the 
jurisdiction  of  the  Food  and  Drug 
Administration. 

Several  clearances  already  exist  for 
the  calcium  and  sodnnc  salts  of 
h\pochlaTite.  Calcium  hypochlorite  is 
exempted  from  the  requirement  of  a 
tolerance  when  used  postharvest  on 
potatoes  (40  CFR  180.1054).  Sodium 
hypochlorite  is  generally  recognized  as 
safe  for  use  on  any  raw  agricultural 
commodity  |40  CFR  180.2(all.  Calcium 
hypocjilorite  is  an  approved  inert 
ingredient  m  pesticide  products  when 
added  lo  a  formulation  as  a  sanitizing 
and  bleachmg  agent  (40  CFR  180.1001). 
Both  calcium  and  sodium  hypochlorite 
are  cleared  b>  the  Food  and  Drug 
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Administration  when  used  as  a  rinse  on 
food-contact  surfaces  (21  CFR  178.1010). 
Sodium  hypochlorite  is  approved  by 
FDA  for  washing  or  assisting  in  the  lye 
peeling  of  fruits  and  vegetables  when 
followed  by  a  potable  water  rinse  (21 
CFR  173.315). 

When  added  to  water,  both  calcium 
and  sodium  hypochlorite  react  to  form 
hypochlorous  acid,  a  pesticidally  active 
chemical  which  kills  bacteria  on  the 
surface  of  the  commodity  to  which  it  is 
applied.  Hypochlorous  acid  is  consumed 
when  it  reacts  with  bacteria  and  other 
organic  matter.  Sodium  and  calcium 
react  with  chlorine  and  ultimately  bind 
to  organic  matter.  Because  of  the 
rapidity  with  which  calcium 
hypochlorite  degrades,  there  is  no 
reasonable  expectation  that  residues  of 
calcium  hypochlorite  will  remain  in 
eggs.  meat.  milk,  or  poultry  in 
accordance  with  40  CFR  180.3.  The 
residues  which  do  remain  are  not  of 
toxicological  significance. 

EPA  is  also  proposing  to  exempt  from 
the  requirement  of  a  tolerance  residues 
of  chlorine  gas  applied  preharvest  or 
postharvest  in  solution  to  raw 
agricultural  commodities.  This 
exemption  would  not  apply  to  use  of 
chlorine  gas  during  food  processing  or 
as  a  food-contact  surface  sanitizer  since 
these  uses  are  under  the  jurisdiction  of 
the  Food  and  Drug  Administration. 

When  added  to  water,  chlorine  gas 
reacts  to  form  hypochlorous  acid,  a 
pesticidally  active  chemical  which  kills 
bacteria  on  the  surface  of  the 
commodity  to  which  it  is  applied. 
Hypochlorous  acid  is  consumed  when  it 
reacts  with  bacteria  and  other  organic 
matter.  Because  of  the  rapidity  with 
which  chlorine  gas  dissolves  into  water 
and  hypochlorous  acid  degrades,  there 
is  no  reasonable  expectation  that 
residues  of  chlorine  gas  will  remain  in 
eggs,  meat.  milk,  or  poultry  in 
accordance  with  40  CFR  180.3.  The 
residues  which  do  remain  are  not  of 
toxicological  significance. 

No  clearances  exist  for  residues  of 
chlorine  gas  apphed  in  water  to  raw 
agricultural  commodities.  However, 
several  clearances  exist  for  the  calcium 
and  sodium  salts  of  hypochlorite,  which 
also  generate  hypochlorous  acid  when 
added  to  water.  These  clearances  have 
been  discussed  previously  in  this 
preamble. 

As  discussed  above,  sodium 
hypochlorite  is  exempted  from  the 
requirement  of  a  tolerance.  Because 
chlorine  gas  and  calcium  and  sodium 
hypochlorite  react  in  the  same  manner 
in  water  and  the  resulting  residues  are 
not  of  toxicological  concern,  the  Agency 
proposes  to  exempt  from  the 
requirement  of  a  tolerance  residues  of 


calcium  hypochlorite  and  chlorine  gas 
on  raw  agricultural  commodities 
resulting  from  preharvest  or  postharvest 
applications  of  a  solution  of  calcium 
hypochlorite  or  chlorine  gas. 

Based  on  the  information  considered 
above,  the  Agency  has  concluded  that 
the  proposed  exemptions  from  the 
requirement  of  the  tolerance  discussed 
above  would  protect  the  public  health. 
Therefore,  it  is  porposed  that  the 
exemptions  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  that  contains 
these  ingredients  may  request  within  30 
days  after  publication  of  this  document 
in  the  Federal  Register  that  this 
rulemaking  proposal  be  referred  to  an 
Advisory  Committee  in  accordance  with 
section  408(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  (OPP-300208).  All 
written  comments  filed  in  response  to 
this  proposal  will  be  available  for 
inspection  in  the  Public  Information 
Branch  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  December  21, 1990. 

Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 


PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1054  is  revised  to  read 
as  follows: 

§180.10S4    Calcium  hypochlorfte; 
•xamptiona  from  the  requirement  of  a 
tolerance. 

Calcium  hypochlorite  is  exempted 
from  the  requirement  of  a  tolerance 
when  used  preharvest  or  postharvest  in 
solution  on  all  raw  agricultural 
commodities. 

3.  Section  180.1095  is  added  to  read  as 
follows: 

§  1 60. 1 095    Cfilorlne  gaa;  exemptiona  from 
the  requirement  of  a  tolerance. 

Chlorine  gas  is  exempted  from  the 
requirement  of  a  tolerance  when  used 
preharvest  or  postharvest  in  solution  on 
all  raw  agricultural  commodities. 

[FR  Doc.  91-691  Filed  1-10-«1;  8:45  am) 
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40  CFR  Part  372 
[OPTS-400048;  FnL-3737-3) 

Toxic  Chemical  Release  Reporting; 
Community  Rigiit-To-Know,  Sunset 
Provisions 

aQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  a  regulation 
pertaining  to  the  "sunset"  provision  of 
40  CFR  372.30(e).  the  rule  that 
implements  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act.  Sunset  provisions 
are  deliberately  designed  to  lapse  after 
a  certain  period  of  time,  unless  explicitly 
extended.  The  range  reporting  option  on 
the  section  313  reporting  form-allowing 
releases  of  less  than  1.000  pounds  of 
section  313  chemicals  to  be  reported 
within  specified  ranges  (e.g.,  0  to  499 
pounds)  rather  than  as  a  specific 
number-will  sunset  after  the  1989 
reporting  year  if  no  action  is  taken.  The 
proposed  rule  would  retain  range 
reporting  with  only  minor  modifications. 
The  preamble  to  the  section  313  final 
rule  also  committed  EPA  to  review  the 
benefits  of  optional  reporting  on 
pollution  prevention;  this  document 
contains  Oiis  review,  and  commits  EPA 
to  further  action  on  pollution  prevention 
data  collection  in  the  near  future. 
DATES:  Written  comments  must  be 
submitted  on  or  before  February  11. 
1991. 
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addresses:  Written  comiDeBts  riiould 
be  subnatted  in  triplicate  to:  GTS 
Docket  Clerk,  TSCA  Pubhc  Docket 
Office  (TS-7B8),  EnvirormKntal 
Protection  Agency,  Room  NE-G604.  401 
M  St..  SW..  Waahington.  DC  204ea 
Attention;  Docket  CtHrtrol  Number 
OPTS-40e046. 

FOR  FURTHER  INFOHMATIOH  CONTACT: 
Anning  Smith.  }r..  Sunset  Project 
Manager.  Office  of  Toxic  Substances 
(TS-779).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460,  Telepbome  (202)  382^576  or.  lire 
Emergency  Planimig  and  Community 
Right-to-ICnow  Hotline.  EnvtronmEntal 
Protection  Agencv.  Mail  Stop  OS-12D, 
401  M  St.,  SW.,  Wadiington.  DC  30«a 
Toll  free:  800-535-0202,  In  Washington. 
DC.  and  Alaska.  202-179-2449. 


SUPfV-EMENTAIIV  IM  0HMAT10M: 
I.  Introduction 

A.  Statutory  Authority 

This  proposal  is  issued  under  section 
313  of  Title  ID  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (Pub.  L  99-499.  "SARA"  or  "the 
Act").  Title  III  of  SARA  is  also  referred 
to  as  the  Emergency  Planning  and 
Community  Right-to-Know  Act  of  1986 
(EPCRA). 

B.  Background 

The  final  rule  that  implemented  the 
toxic  chemical  release  reporting  form 
(EPA  Form  R)  under  section  313  (40  CFR 
part  372)  and  the  reporting  instructions 
contained  a  range  reporting  provision 
that  will  lapse  after  1989  reporting 
unless  EPA  takes  specific  action  to 
retain  it. 

The  range  reporting  option  (40  CFR 
372.30(p))  provides  an  alternative  means 
of  reporting  relatively  small  quantities 
of  chemical  releases.  Releases  to  the 
environment  or  off-site  transfers  of  less 
than  1.000  pounds  may  be  reported  in 
ranges  (0  pounds,  1  to  499  pounds,  500  to 
999  pounds)  rather  than  as  specific 
estimates.  Specifically,  Part  HI, 
questions  5.1  to  5.5  on  EPA  Form  R 
provide  range  reporting  options  for 
environmental  releases  of  less  than 
1,000  pounds,  while  questions  6.1  and  6.2 
allow  range  reporting  for  transfers  to 
publicly-owned  treatment  works  and 
other  off-site  locations. 

The  sunset  provision  was  included  to 
insurp  Agency  review  of  the  utility  of 
the  range  reporting  option.  In  addition, 
theAgency  also  commttted  to  reviewing 
another  provision  of  the  toxic  chemical 
releases  reporting  form,  the  collection  of 
optional  pollution  prevention  data. 
Submitters  erf  Form  R  may  auppJy  data 
on  the  impacts  of  their  pollution 
nrevention  practices  as  they  affect 


releases  reported  on  the  toxic  chemical 
release  reportin*  form.  The  optional 
question  8  on  Form  R  aUowvs  submitters 
to  indicate  the  type  of  polhition 
prewentiDn  motWication  undertaken,  the 
amount  of  change  (m  pounds  or  as  a 
percent)  in  waste  quantity,  a  production 
index,  and  the  reason  lor  taking 
pollution  preventiDn  actions. 

II.  Range  Reporting 

A.  Description 

Range  reporting  provides  an  option  for 
releases  of  less  than  1,000  pounds  to  be 
reported  as  a  check-off  in  one  of  three 
columns,  0  pounds,  1  to  499  poirnds,  or 
500  to  999  pounds,  rather  than  as  a 
specific  estimate  of  the  release  amount. 
Range  reporting  is  available  on  Form  R 
for  all  environmental  releases,  for 
discharges  to  publicly-owned  sevrage 
treatment  works,  and  for  other  off-site 
transfers  of  wastes.  The  range  reporting 
option  w^as  added  to  the  final  rule  as  the 
preferred  option  from  the  Regulatory 
Flexibility  Act  analysis  to  provide 
burden  reduction  for  small  businesses. 
The  benefit  was  not,  however,  limited  to 
small  businesses. 

EPA  agreed  to  review  the  beneficial 
aspects  of  range  reporting  as  an 
alternative  to  specific  estimates.  If 
significant  benefits  were  identified,  EPA 
could  take  action  to  make  range 
reporting  permanent.  In  the  absence  of 
such  action,  the  provision  would  lapse 
after  the  sunset  time  period  of  3  years 
(see  40  CFR  372.30(e)). 

EPA  conducted  a  statistically  valid 
survey  of  facilities  that  used  the  range 
reporting  option  to  determine  the 
relative  benefits  to  submitters.  The 
survey  also  asked  facilities  for 
recommendations  for  improving  the 
range  reporting  option.  The  results  of  the 
survey  are  available  for  review  in  the 
public  docket.  For  1987  Toxics  Release 
Inventory  (TRl)  data.  11.600  facilities 
(out  of  19,278)  used  the  range  reporting 
option  for  at  least  one  non-zero 
estimate.  The  availability  of  range 
reporting  saved  facihlies  that  used  it  an 
estimated  9.5  hours  per  facihty.  For 
some  companies,  the  availability  of  the 
range  reporting  option  offered 
significant  benefits  by  freeing  them  fi-om 
the  obligation  of  the  time-consuming 
steps  of  collating  their  data  and 
estimating  small-quantity  releases. 
Others  arrived  at  specific  estimates,  but 
elected  to  use  range  reporting 
nonetheless. 

It  should  be  noted  that  not  all 
facilities  exercised  their  option  to  report 
in  ranges:  instead,  a  substantial  number 
provided  specific  numbers  for  releases 
of  less  than  1,000  ponnds.  These  reporU 
are  thought  to  be  from  facilities  that 


routinely  periormed  release  calculations 
and  that  bad  a  hi^  degree  of  confidence 
in  their  data,  thereby  having  little  to 
gain  from  using  rai^e  reporting 

Range  reporting  does  not  appear  to 
significantly  affect  use  of  the  TRl  data. 
Although  range  reporting  is  tdentrfied  as 
such  in  the  data  base,  the  data  appears 
as  the  mid-point  of  the  range,  and  » 
readily  incorporated  in  numerical 
calculations.  EPA  did  not  identifv  any 
adverse  effects  for  users  of  *he  TRl  data 
base  of  having  range  lepornng  mduded 
in  this  fashion.  EPA-wefcomes 
comments  on  this  issue. 

B  Options 

EPA  identified  a  number  of  possible 
options  pertaming  to  range  reporting. 
These  are: 

Option  1:  Allow  range  reporting  to 
lapse.  If  no  action  is  taken  by  EPA.  the 
range  reporting  option  will  cease  as  of 
the  1990  reporting  year  This  would 
represent  a  minimal  amount  of  effort  on 
the  part  of  EPA.  HowFever.  loss  of  the 
range  reportmg  would  impose  en 
additional  burden  on  reporters  as  they 
would  be  required  to  develop  end  report 
a  specific  estimate  for  releases  of  less 
than  1.000  pounds  per  year. 

Oplian  2:  Retain  range  reporting  as  is. 
This  has  the  benefit  of  simplicity  and 
continuity,  vs^ile  retaining  the 
recognized  benefits  of  range  repcrrting. 
Option  3:  Modify  range  reporting  by 
altering  the  range  sizes.  Current  ranges 
cover  about  a  500-pound  range.  The 
ranges  could  be  set  in  different 
increments,  e.g..  100  pounds.  Some 
facilities  indicated  that  a  narrowing  of 
ranges  would  give  them  an  added  level 
of  comfort  in  the  reportmg  On  the  other 
hand,  narrower  ranges  would  increase 
the  burden  involved  in  determining  a 
more  specific  number.  Several  of  the 
reporting  facilities  surveyed  suggested 
that  EPA  add  a  "low-end"  range  which 
wouW  allow  range  reporting  of  releases 
of  just  a  few  pounds,  without  requiring  a 
specific  number,  and  without  creating 
the  impression  that  the  release  may  be 
as  large  as  499  pounds. 

EPA  16  proposing  to  retain  range 
reporting  essenUaliy  as  is.  with  one 
modification.  An  option  would  be  added 
to  report  releases  of  from  1  to  10  pounds, 
in  order  to  capture  small  releases 
without  the  implication  that  they  may  be 
as  large  as  49B  pounds.  The  options  for 
range  reporting  would  then  be  1  to  10 
pounds,  11  to  499  pounds,  and  500  to  999 
pounds. 

Note  that  the  "zero"  has  been  dropped 
as  a  "range".  The  current  range  reads  't) 
to  499".  However,  facilities  that  are 
confident  that  they  have  zero  emissions 
would  report  them  specifically  as  a  "0  ' 
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rather  than  in  the  range  options.  Where 
there  is  no  possibility  of  release  of  the 
chemical  to  a  particular  environmental 
media,  the  facility  is  currently  instructed 
to  enter  "NA"  in  the  release  section. 
EPA  has  determined  that  a  facility  may 
round  to  "0"  any  releases  of  less  than 
0.5  pound  per  year  that  would  be 
reported  in  any  line  items  in  the  release 
and  off-site  transfer  sections  of  Form  R. 
Modification  of  the  range  reporting  to 
include  a  1  to  10  pound  range  would 
incorporate  one  of  the  key 
recommendations  to  arise  from  the 
survey  of  range  reporters  as  to  how  the 
question  could  be  improved.  EPA 
requests  comment  on  the  issue  of 
retaining  the  range  reporting  option  and 
the  proposed  modification  of  current 
ranges. 

III.  Optional  Pollution  Prevention 
Reporting 

Form  R  provides  submitters  with  the 
option  to  report  waste  minimization 
data  as  a  means  of  documenting  the 
pollution  prevention  practices  at  a 
facility.  The  optional  question  includes 
data  on  the  degree  of  waste 
minimization  (either  pounds  reduced  or 
percent  reduction)  as  well  as 
information  on  the  type  of  pollution 
prevention  activity,  the  reason  for 
undertaking  it.  and  changes  in 
production  levels  that  might  account  for 
increases  or  decreases  in  chemical 
releases.  EPA  agreed  to  examine  the 
benet"it3  of  this  pollution  prevention 
data,  particularly  with  regard  to  other 
types  of  pollution  prevention  data 
collected  by  EPA. 

Ten  percent  of  TRI  facilities  (1.940) 
provided  pollution  prevention  data  in 
1988;  about  the  same  proportions 
reported  for  1987.  Facilities  reporting 
actual  pounds  of  reductions  between 
1987  and  1988  averaged  a  22  percent 
facility-wide  reduction  through  pollution 
prevention,  a  figure  that  increases  to  38 
percent  when  the  impact  of  increased 
production  is  factored  into  the  analysis. 
Recycling  was  a  commonly  reported 
pollution  prevention  method  that,  along 
with  equipment  changes,  achieved  the 
largest  amounts  of  waste  reduction.  The 
reasons  frequently  reported  for 
undertaking  pollution  prevention  were 
either  self-initiated  review  to  identify 
pollution  prevention  opportunities  and/ 
or  cost  reduction.  However,  it  is  unclear 
to  what  extent  facilities  reporting  self- 
initiated  reviews  as  their  reason  for 
undertaking  pollution  prevention  were 
motivated  by  the  desire  to  control  costs. 
EPA  is  continuing  its  evaluation  of  the 
pollution  prevention  reporting.  The 
information  is  clearly  limited  by  the 
optional  nature  of  the  question.  This 
information  must  be  interpreted  with 


care  because  it  is  not  representative 
either  of  the  universe  of  TRI  reporters  or 
technical  or  economic  feasibility  of 
pollution  prevention  activities.  Only 
facilities  for  which  pollution  prevention 
activities  were  cost  effective  would 
likely  have  engaged  in  such  activities 
and  found  it  worthwhile  to  answer  the 
optional  question.  Therefore,  this  data 
cannot  be  used  to  create  representative 
numerical  pictures  of  the  types  and 
extent  of  pollution  prevention  occurring 
amongst  the  entire  community  of  TRI 
reporters.  Nevertheless,  EPA  believes 
that  the  pollution  prevention  data 
provided  by  section  313  reporting  serve 
several  important  functions  for  the 
Agency,  for  industry,  and  for  the  general 
public. 

The  data  represent  the  first 
multimedia  look  at  the  impact  of 
pollution  prevention  practices  on  toxic 
chemical  releases,  and  allow 
examination  of  which  industries,  areas 
of  the  country,  or  chemicals  have  been 
most  frequently  reported. 

The  optional  data  also  provide  a  level 
of  detail  not  previously  available  in 
areas  such  as  the  impacts  of  particular 
pollution  prevention  practices.  For 
instance,  TRI  data  for  1988  reveal  that 
"improved  housekeeping"  is  the  most 
commonly  practiced  form  of  pollution 
prevention,  accounting  for  20  percent  of 
all  reports  of  pollution  prevention. 
However,  the  activity  classified  as 
"equipment  changes",  although  less 
common,  had  a  much  larger  impact 
overall  in  terms  of  reducing  waste 
generation.  "Housekeeping"  achieved  a 
2.3  million  pound  reduction  in  waste 
generation  (from  12.7  to  10.4  million 
pounds,  an  overall  reduction  of  18.5 
percent),  while  "equipment  changes" 
reduced  wastes  by  more  than  15  million 
pounds  (from  37.3  to  21.7  million  pounds, 
an  overall  reduction  of  41.8  percent). 

The  data  may  also  allow  a 
comparison  over  time  of  facilities  that 
report  pollution  prevention  in  more  than 
one  reporting  year. 

Finally,  the  data  helps  EPA  identify 
examples  of  technologies  and  other 
ideas  that  EPA  can  then  disseminate 
throughout  the  industrial  community  as 
a  means  of  encouraging  additional 
pollution  prevention. 

These  uses  may  provide  perspective 
to  EPA's  pollution  prevention  program. 
As  the  program  matures,  it  will  be 
increasingly  important  for  EPA  to  utilize 
its  limited  resources  in  areas  where 
those  resources  can  be  most  cost 
effectively  used  in  reducing  waste 
generation.  Access  to  current  and  future 
data  resulting  from  the  optional 
pollution  prevention  reporting  could 
assist  EPA  in  identifying  those  areas 
where  its  resources  can  best  be  used. 


The  data  serves  some  industry 
interests  as  well,  as  evidenced  by  the 
fact  that  10  percent  of  all  facilities 
reporting  to  TRI  (and  16  percent  of  the 
large-volume  facilities)  elected  to 
provide  the  optional  pollution 
prevention  data.  Some  of  the  facilities 
that  responded  to  optional  question 
mentioned  some  of  the  uses  of  the 
collection  to  EPA.  However,  these 
examples  are  largely  anecdotal.  EPA 
would  like  to  receive  additional 
comments  on  this  issue. 

The  data  may  also  serve  a  broad 
public  interest  by  providing  information 
on  pollution  prevention  to  communities. 
Here,  too.  EPA  would  like  comments 
regarding  public  use  of  pollution 
prevention  data. 

Another  aspect  of  the  TRI  pollution 
prevention  data  is  that  it  complements 
other  sources  of  data  already  available 
to  EPA;  in  this  sense,  the  optional 
pollution  prevention  data  is  similar  to 
mandatory  TRI  data  collection,  in  that 
the  latter  has  also  significantly 
augmented  EPA's  existing  data 
collection  systems.  In  particular, 
pollution  prevention  data  collected 
through  biennial  reports  required  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  although 
overlapping  in  some  respects  with  TRI 
data,  serve  very  different  purposes  than 
TRI  data. 

RCRA  biennial  report  data  focuses  on 
hazardous  wastes  as  intended  by 
RCRA's  mandate;  its  coverage  of 
wastewaters  is  incomplete  and  it  has 
virtually  no  information  on  air 
emissions.  TRI.  on  the  other  hand, 
provides  a  picture  of  releases,  and  of 
pollution  prevention  practices,  that  is 
multimedia  in  scope-air  emissions, 
wastewater  discharges,  underground 
injection,  and  land  disposal  data  are  all 
included.  RCRA  reports  contain  data  on 
entire  waste  streams  while  TRI  focuses 
on  specific  toxic  chemical  constituents 
(for  instance.  1.000  pounds  of  benzene 
dissolved  in  1.000.000  pounds  of  water 
would  be  reported  as  1,001,000  pounds 
of  RCRA  wastes,  and  1.000  pounds  of 
benzene  wastes  under  TRI).  Because  of 
the  inherently  distinct  focuses  of  these 
two  data  collection  systems,  they  are 
viewed  by  EPA  as  complimentary  rather 
than  redundant.  The  Agency  is 
examining  the  possibilities  of 
coordinating  these  two  data  collection 
systems,  although  it  recognizes  that 
fundamental  differences  in  objectives, 
collection  mechanisms,  and  data 
distribution  may  limit  any  action  in  this 
regard. 

Based  on  these  uses  of  the  pollution 
prevention  data  by  EPA  and  others,  EPA 
believes  that  the  data  submitted  in 
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response  to  this  optional  question  has 
been  and  could  continue  to  be  useful  in 
governmental  analyses,  industry 
pollution  prevention  efforts,  and 
community  right-to-know  efforts. 
Therefore,  EPA  proposes  to  retain  the 
optional  pollution  prevention  question 
on  Form  R.  However,  EPA  requests 
comment  on  whether  the  optional 
pollution  prevention  question  should  be 
retained  on  Form  R. 

In  particular,  EPA  requests  comment 
on  how  this  data  is  being  used  and  the 
value  of  that  data  to  its  users.  Are  the 
patterns  observed  in  this  data 
meaningful  and.  if  so,  what  can  be 
learned  from  them?  EPA  is  particularly 
interested  In  the  uses  of  this  data  by 
industry  and  the  general  public.  EPA  is 
also  interested  in  the  uses  of  this  data 
by  other  Federal  agencies  and  State  and 
local  governments.  EPA  is  also 
interested  in  any  known  misuse  or 
inappropriate  applications  of  the  data 
that  may  attempt  to  draw  erroneous 
inferences  from  the  data. 

Finally.  EPA  is  Interested  in  knowing 
if  this  is  the  least  burdensome  way  to 
gather  the  information.  Are  there  any 
less  burdensome  collections  through 
which  EPA  could  gather  the  same  or 
substantially  similar  information?  Is  this 
type  of  information  available  to 
interested  parties  through  professional 
journals,  conferences,  or  privately 
maintained  data  bases?  Are  those 
sources,  if  any.  of  comparable  quantity 
and  detail  to  the  optional  questions  on 
FormR? 

IV.  Removal  of  EPA  Form  R  and 
Instructions  from  the  CFR 

The  Agency  is  also  proposing  to 
remove  EPA  Form  9350-1  (Form  R)  and 
Instructions  from  the  rule.  The  form  and 
instructions  are  codified  In  40  CFR 
S  372.85.  The  Agency  is  proposing  to 
amend  the  rule  by  substituting  a  notice 
of  availability  of  the  most  current  form 
and  reporting  instructions  plus  generic 
language  that  describes  the  form's 
reporting  elements. 

EPA  is  proposing  this  amendment  for 
two  basic  reasons.  First,  as  codified,  the 
form  and  instructions  must  be  printed 
every  year  in  the  CFR.  taking  up 
approximately  25  pages.  Removing  the 
form  and  instructions  from  the  CFR  will 
result  in  a  significant  cost  savings  for 
the  Agency  over  time.  Not  printing  the 
full  text  of  final  forms  and  instructions 
in  the  CFR  has  become  a  standard 
Agency  practice  as  evidenced  in  rules 
implementing  a  number  of  reporting  and 
recordkeeping  requirements  under  the 
Toxic  Substances  Control  Act  (TSCA). 
One  particular  example  is  the  140-page 
form  associated  with  the 
Comprehensive  lj\formation  Reporting 


Rule  (CAIR)  (40  CFR  part  704)  under 
section  8  of  TSCA.  In  general,  the 
Agency  has  determined  that  it  is  not 
legally  obligated  to  publish  forms  in  full 
text.  Under  the  Administrative 
Procedures  Act  (APA),  5  U.S.C.  552 
(a)(1)(c).  the  Agency  is  obligated  to 
describe  forms  and  give  a  source  of 
availability. 

The  second  reason  for  removing  the 
form  from  the  CFR  has  to  do  with  both 
the  practical  availability  of  the  form  and 
being  able  to  provide  submitters  with 
the  most  current  version  of  the  form  and 
reporting  instructions.  The  form  that 
appears  in  the  CFR  has  been  photo 
reduced  and  cannot  be  used  in  a 
practical  sense  by  those  who  must 
comply  with  the  reporting  requirements. 
More  importantly,  however,  the  Agency 
has  continued  to  implement  editorial 
refinements  to  the  form  and  Instructions 
since  they  were  first  published  as  part  of 
the  final  rule.  These  refinements  are 
intended  to  clarify  reporting 
requirements.  They  do  not  represent 
substantive  changes  to  the  reporting 
requirements.  Any  substantive  removal 
or  addition  of  reporting  elements  will  be 
accomplished  by  notice  and  comment 
rulemaking.  Also  the  Agency  has  each 
year  attempted  to  expand  and  upgrade 
the  instructions  that  accompany  the 
form.  These  documents  incorporate  the 
most  current  list  of  chemicals  that  must 
be  reported  plus  an  ongoing  compilation 
of  rule  clarifications  and  interpretations. 
Thus,  the  form  and  instructions  that 
appear  in  the  CFR  are  not  the  most 
current  documents  that  the  Agency 
wishes  the  reporting  facilities  to  use. 

Removing  the  form  and  instructions 
will  also  provide  the  Agency  with  clear 
flexibility  to  make  necessary  editorial 
changes  to  the  form  and  instructions. 
For  example,  as  the  Agency  moves 
toward  more  advanced  data  entry 
technology  such  as  optical  character 
recognition,  a  specifically  designed  and 
printed  form  will  have  to  be  used  by 
submitters.  Also  the  Agency  is 
encouraging  subject  facilities  to  submit 
their  data  using  magnetic  media 
(computer  disk  or  tape).  EPA  has 
developed  a  set  of  instructions  for 
creating  such  magnetic  media 
submissions.  Commercially  available 
software  also  is  available  that  will 
create  such  magnetic  media  submissions 
for  the  facility.  The  Agency  requests 
comment  on  the  removal  of  the  form  and 
instructions  from  the  CFR. 

V.  Rulemaking  Record 

The  record  supporting  this  rule  is 
contained  in  docket  control  number 
OPTS-400046.  All  documents  are 
available  to  the  public  in  the  TSCA 
Public  Docket  Office  from  8  a.m.  to  noon 


and  1  p.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
TSCA  Public  Docket  Office  is  located  at 
EPA  Headquarters,  Rm.  NE-G004.  401  M 
St.,  SW..  Washington,  DC  20480. 

VI.  Request  for  Public  Comment 

The  Agency  requests  comments  on  all 
analyses  conducted  for  this  review  on 
the  Agency's  proposal  to  retain  the 
range  reporting  and  pollution  prevention 
provisions  of  the  toxic  chemical  release 
reporting  form  plus  removal  of  the  form 
and  instructions  from  the  CFR.  All 
comments  must  be  submitted  on  or 
before  [insert  30  days  from  date  of 
publication  in  the  Federal  Register). 

Vn.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore,  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  because  it  will  not  have  an  effect 
on  the  economy  of  $100  million  or  more. 

This  proposed  rule  would  have  no 
significant  impact  on  the  section  313 
reporting  requirements  for  covered 
facilities  since  it  essentially  retains  the 
status  quo  with  only  minor  changes  to 
the  range  reporting  option.  Therefore, 
this  is  a  minor  rule  under  Executive 
Order  12291. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980,  the  Agency  must  conduct  a 
small  business  analysis  to  determine 
whether  a  substantial  number  of  small 
entities  will  be  significantly  affected. 
Because  the  proposed  rule  retains  the 
status  quo,  the  Agency  certifies  that 
small  entities  will  not  be  significantly 
affected  by  the  rule. 

C.  Papem'ork  Reduction  Act 

This  proposed  rule  retains  the  existing 
reporting  provisions  previously  cleared 
by  the  OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  under  control  number 
2070-0093, 

Ust  of  Subjects  in  40  CFR  Pari  372 

Chemicals,  Community  right-to-know, 
Environmental  protection.  Pollution 
prevention.  Reporting  and  recordkeeping 
requirements.  Toxic  chemicals. 


^ 
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Dated:  December  3a  190a 
F.  Hmty  ItaUckt. 

*  r.ting  Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows: 

1.  The  authority  citation  for  part  372 
would  continue  to  read  as  follows: 

Audrartty:  42  U.S.C  11013  and  11028. 

2.  Section  372.30  Is  amended  by 
revising  paragraphs  (a).  (b)(3)(i). 
(b)(3)(iv).  and  deleting  paragraph  (e). 

9  37X30    Raportino  r*qiJtr«nMnts  and 
•chcduto  forrspofttn^ 

(a)  For  each  toxic  chemical  known  by 
the  owner  or  operator  to  be 
manufactured  (including  imported), 
processed,  or  otherwise  used  in  excess 
of  an  applicable  threshold  quantity  in 

S  372.25  at  its  covered  facility  described 
in  i  372.22  for  a  calendar  year,  the 
owner  or  operator  must  submit  to  EPA 
and  to  the  State  in  which  the  facility  is 
located  a  completed  EPA  Form  R  (EPA 
Form  9350-1)  in  accordance  with  the 
instructions  referred  to  in  subpart  E  of 
this  part 

(b)  •  •  • 

(3](i)  If  the  owner  or  operator  knows 
the  specific  chemical  identity  of  the 
toxic  chemical  and  the  specific 
concentration  at  which  it  is  present  in 
the  mixture  or  trade  name  product,  the 
owner  or  operator  shall  determine  the 
weight  of  the  chemical  imported, 
processed,  or  otherwise  used  as  part  of 
the  mixture  or  trade  name  product  at  the 
facility  and  shall  combine  that  with  the 
weight  of  the  toxic  chemical 
manufactured  (including  imported), 
processed,  or  otherwise  used  at  the 
facility  other  than  as  part  of  the  mixture 
or  trade  name  product.  After  combining 
these  amounts,  if  the  owner  or  operator 
determines  that  the  toxic  chemical  was 
manufactured,  processed,  or  otherwise 
used  in  excess  of  an  applicable 
threshold  In  S  372.25,  the  owner  or 
operator  shall  report  the  specific 
chemical  identity  and  all  releases  of  the 
toxic  chemical  on  EPA  Form  R  in 
accordance  with  the  instructions 
referred  to  in  subpart  E  of  this  part. 

•  •        •        •        • 

(iv)  If  the  owner  or  operator  has  been 
told  that  a  mixture  or  trade  name 
product  contains  a  toxic  chemical,  does 
not  know  the  specific  chemical  identity 
of  the  chemical  and  knows  the  specific 
concentration  at  which  it  is  present  in 
the  mixture  or  trade  name  product,  the 
owner  or  operator  shall  determine  the 
weight  of  the  chemical  imported, 
processed,  or  otherwise  used  as  part  of 
the  mixture  or  trade  name  product  at  the 
facility.  Since  the  owner  or  operator 
does  not  know  the  specific  identity  of 
the  toxic  chemical,  the  owner  or 


operator  shall  make  the  threshold 
determination  only  for  the  weight  of  the 
toxic  chemical  in  the  mixture  or  trade 
name  product.  If  the  owner  or  operator 
determines  that  the  toxic  chemical  was 
imported,  processed,  or  otherwise  used 
as  part  of  the  mixture  or  trade  name 
product  in  excess  of  an  applicable 
threshold  in  §  372.25.  the  owner  or 
operator  shall  report  the  generic 
chemical  name  of  the  toxic  chemical,  or 
a  trade  name  if  the  generic  chemical 
name  is  not  known,  and  all  releases  of 
the  toxic  chemical  on  EPA  Form  R  in 
accordance  with  the  instructions 
referred  to  in  subpart  E  of  this  part 
•        •        •        •        • 

3.  Section  372.85  is  revised  to  read  as 
follows: 

S372J5    Toxic  ctMnUcai  ratMS*  raportina 
form  and  fetatnictlona. 

(a)  Availability  of  reporting  form  and 
instructions.  The  most  current  version  of 
EPA  Form  R  (EPA  Form  9350-1  and 
subsequent  revisions)  and  the 
instructions  for  completing  this  form 
may  be  obtained  by  writing  to  the 
Section  313  Document  Distribution 
Center,  P.O.  Box  12505,  Cincinnati.  OH 
45212.  EPA  also  encourages  facilities 
subject  to  this  part  to  submit  the 
required  information  to  EPA  by  using 
magnetic  media  (computer  disk  or  tape) 
in  lieu  of  Form  R.  Instructions  for 
submitting  using  magnetic  media  may 
also  be  obtained  from  the  address  given 
in  this  paragraph. 

(b)  Form  elements.  Information 
elements  reportable  on  EPA  Form  R  or 
equivalent  magnetic  media  format 
include  the  following: 

(1)  An  indication  of  whether  the 
report: 

(i)  Gaima  chemical  identity  as  trade 
secret. 

(ii)  Covers  the  entire  facility  or  part  of 
a  facility. 

(2)  Signature  of  a  senior  management 
official  certifying  the  following:  "I 
hereby  certify  that  I  have  reviewed  the 
attached  documents  and,  to  the  best  of 
my  knowledge  and  belief,  the  submitted 
information  is  true  and  complete  and 
that  amounts  and  values  in  this  report 
are  accurate  based  upon  reasonable 
estimates  using  data  available  to  the 
preparer  of  the  report." 

(3)  Facihty  name  and  address 
including  the  toxic  chemical  release 
Inventory  facility  identification  number 
if  known. 

(4)  Name  and  telephone  number  for 
both  a  technical  contact  and  a  public 
contact 

(5)  The  four-digit  SIC  code(s)  for  the 
facility  or  establishments  in  the  facility. 

(8)  Latitude  and  longitude  coordinates 
for  the  facility. 


(7)  The  following  facility  identifiers: 
(i)  Dun  and  Bradstreet  identification 

number. 

(ii)  EPA  Identification  Number  [RCRA 
I.D.  Number). 

(iii)  NPDES  Permit  Number. 

(iv)  Underground  Injection  Well  Code 
(UIC)  Identification  Number. 

(8)  The  name(s)  of  receiving  stream(s] 
or  water  body  to  which  the  chemical  is 
released. 

(9)  Name  of  the  facility's  parent 
company  and  its  Dun  and  Bradstreet 
Identification  number. 

(10)  Name  and  CAS  number  (if 
applicable)  of  the  chemical  reported. 

(11)  If  the  chemical  identity  is  claimed 
trade  secret  a  generic  name  for  the 
chemical. 

(12)  A  mixture  component  identity  if 
the  chemical  identity  is  not  known. 

(13)  An  indication  of  the  activities  and 
uses  of  the  chemical  at  the  facility. 

(14)  An  indication  of  the  maximum 
amount  of  the  chemical  on  site  at  any 
point  in  time  during  the  reporting  year. 

(15)  Information  on  releases  of  the 
chemical  to  the  environment  as  follows: 

(i)  An  estimate  of  total  releases  in 
pounds  per  year  (releases  of  less  than 
1.000  pounds  per  year  may  be  indicated 
in  ranges)  from  the  facility  plus  an 
indication  of  the  basis  of  estimate  for 
the  following: 

(A)  Fugitive  or  non-point  air 
emissions. 

(B)  Stack  or  point  air  emissions. 

(C)  Discharges  to  receiving  streams  or 
water  bodies  including  an  indication  of 
the  percent  of  releases  due  to 
stormwater. 

(D)  Underground  injection  on  site. 

(E)  Releases  to  land  on  site, 
(ii)  [Reserved) 

(18)  Information  on  transfers  of  the 
chemical  in  wastes  to  off-site  locations 
as  follows: 

(i)  For  transfers  to  Publicly  Owmed 
Treatment  Works  (POTWs): 

(A)  The  name  and  address  (including 
county)  of  the  POTW. 

(B)  An  estimate  of  the  amoimt  of  the 
chemical  transferred  in  pounds  per  year 
(transfers  of  less  than  1,000  pounds  per 
year  may  be  indicated  as  a  range)  and 
an  indication  of  the  basis  of  the 
estimate. 

(ii)  For  transfers  to  other  off-site 
locations: 

(A)  The  name,  address  (including 
counti-y),  and  EPA  identification  number 
of  the  off-site  location,  including  an 
indication  of  whether  this  location  is 
owned  or  controlled  by  the  reporting 
facility  or  its  parent  company. 

(B)  An  estimate  of  the  amount  of  the 
chemical  transferred  in  pounds  per  year 
(transfers  of  less  than  1,000  pounds  may 
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be  indicated  in  ranges)  of  the  chemical 
in  wastes  to  any  off-site  location  and  an 
indication  of  the  basis  for  the  estimate. 

(17)  The  following  information  relative 
to  waste  treatment: 

(i)  An  indication  of  the  wastestream 
containing  the  reported  chemical. 

(ii)  The  treatment  method. 

(iii)  An  indication  of  the  concentration 
of  the  chemical  in  the  wastestream  prior 
to  treatment. 

(iv)  An  estimate  in  percent  of  the 
efficiency  of  the  treatment  plus  an 
indication  of  whether  the  estimate  is 
based  upon  operating  data. 

(18)  Pollution  prevention  data 
(reporting  is  optional)  which  includes 
the  type  of  pollution  prevention 
modification,  quantity  of  the  chemical  in 
the  wastes  prior  to  treatment  and 
disposal  (for  both  the  current  and  prior 
reporting  year),  a  production  index,  and 
the  reason  for  the  pollution  prevention 
action. 

[FR  Doc.  91-«95  Filed  1-10-91;  8:45  a.m.] 
BiujNa  cooc  tseo-so-p 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  27  and  52 

Federal  Acquisition  Regulation  (FAR); 
Rights  in  Technical  Data 

agency:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Technical  data  advanced  notice 
of  proposed  rulemaking;  additional 
public  hearing. 

SUMMARY:  The  Department  of  Defense, 
General  Services  Administration  and 
the  National  Aeronautics  and  Space 
Administration  published  an  advanced 
notice  of  proposed  rulemaking  on 
Technical  Data  on  October  15, 1990,  (FR 
41788).  We  are  scheduling  an  additional 
public  hearing.  This  document  changes 
the  public  hearing  schedule  to  add  a 
public  hearing. 

DATES:  A  public  hearing  will  be  held  at 
9:00  a.m.  January  25, 1991. 

ADDRESSES:  U.S.  Chamber  of 
Commerce,  Herman  Lay  Room,  1615  H 
Street  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  W.  Neilson,  'elephone  (703)  697- 
7266. 


Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

Linda  E.  Greene, 

Deputy  Director,  Defense  Acquisition 

Regulatory  System. 

(FR  Doc.  91-693  Filed  1-6-91;  2:12  pm) 

BILUNQ  cooc  tt2IKIC-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Oay  Finding 
on  Petition  To  List  the  Pacific  Fisher 
as  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  petition  finding;  90- 
day  petition  finding  for  the  Pacific 
fisher.  

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the  Pacific 
fisher  (Maries  pennant!  pacifica)  in 
California,  Oregon  and  Washington  to 
the  List  of  Endangered  and  Threatened 
Wildlife.  The  Service  finds  that  the 
petition  has  not  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  October  23, 1990. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  listed 
below  until  further  notice. 
ADDRESSES:  Information,  comments,  or 
questions  concerning  the  Pacific  fisher 
petition  may  be  submitted  to  the  Field 
Supervisor,  Sacramento  Field  Station, 
U.S.  Fish  and  Wildlife  Service,  2800 
Cottage  Way,  room  E-1803,  Sacramento. 
California  95825-1846.  The  petition, 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT. 
Steve  Spangle  at  the  above  Sacramento. 
California,  Field  Station  address 
(telephone  916/978-4866  or  FTS  460- 
4866). 
SUPP1.EMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  (16  U.S.C.  1531-1544), 
requires  that  the  Service  make  a  finding 
on  whether  a  petition  to  list  delist  or 
reclassify  a  species  presents  substantial 
scientific  or  commercial  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 


the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptiy  in 
the  Federal  Register. 

On  June  5. 1990.  the  Service  received  a 
petition  from  Mr.  Eric  Bechwitt.  Forest 
Issues  Task  Force,  Sierra  Biodivesity 
Project,  to  list  the  Pacific  fisher  [Maries 
pennanii  pacifica]  as  an  endangered 
species  in  California,  Oregon,  and 
Washington.  Co-sponsors  of  the  petition 
include  the  National  Audubon  Society 
and  seven  of  its  local  chapters,  the 
California  Wilderness  Coalition,  the 
Greater  Ecosystem  Alliance,  the 
Northcoast  Environmental  Center,  and 
the  Oregon  Natural  Resources  Council. 
The  petition  was  dated  May  29, 1990. 
This  finding  is  based  on  numerous 
documents,  including  published  and 
unpublished  studies,  agency  dcKuments. 
Uterature  syntheses,  and  field  sighting 
records.  Interviews  with  researchers, 
wildlife  managers,  personnel  from  other 
Region  1  field  offices,  and  others 
familiar  with  North  American  furbearers 
were  conducted.  In  addition,  field 
station  staff  met  with  the  petitioner  to 
discuss  the  petition  and  the  listing 
process,  and  obtain  copies  of  letters  and 
documents  cited  in  the  petition.  This 
information  was  promptly  supplied  by 
Mr.  Beckwitt.  All  documents  on  which 
this  finding  is  based  are  on  file  in  the 
Sacramento  Fish  and  Wildlife 
Enhancement  Field  Station. 

A  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  may  be  declared  an 
Endangered  Species  under  the  Act.  The 
term  "species'  is  defined  by  the  Act  to 
include  "subspecies  *  *  '  and  any 
distinct  population  segment  of  any 
species  of  vertebrate  fish  or  wildlife 
which  interbreeds  when  mature."  (16 
U.S.C.  1532  (16)).  Thus,  the  first 
dehberation  was  whether  or  not  the 
Pacific  fisher  is  a  recognized  subspecies 
or  distinct  population  that  interbreeds. 
Controversy  exists  as  to  whether  the 
Pacific  fisher  is  distinct  subspecies,  as 
named  by  Rhoads  (1898).  Hagmeier 
(1959)  questioned  whether  subspecific 
status  is  appropriate  based  on  a  lack  of 
distinguishing  morphological 
characteristics.  However,  based  on  an 
analysis  by  Jones  (1990),  it  appears  that 
the  Pacific  fisher  is  probably  genetically, 
though  not  morphometrically,  distinct 
from  the  Rocky  Mountain  form. 

Jones  cites  Chesser  (1983)  as  listing 
three  factors  that  may  act  as  barriers  to 
continuous  disperal  and  consequently 
reduce  gene  fiow  between 
subpopulations:  (1)  Geographic  distance; 
(2)  ecological  distance;  and  (3) 
behavioral  distance.  Jones  concluded 
that  based  on  his  ongoing  study  in 
north-centiral  Idaho  that  showed 
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avoidance  of  open-<:«nopied  habitat  by 
fishers,  the  presence  of  the  Okanogan 
Valley  "effectively  reduces  the 
likelihood  of  any  migration  occurring 
between  the  two  populations  in  the 
continental  United  States."  He  adds  that 
the  Snake  and  Columbia  Rivers  also  act 
as  effective  barriers  except  for  the  rare 
instances  when  the  rivers  freeze.  Thus, 
any  genetic  exchange  would  have  to 
occur  in  central  to  northern  British 
Columbia.  The  large  geographic  distance 
from  the  Pacific  States  to  central  British 
Columbia,  then  to  Idaho,  in  conjunction 
with  the  ecological  barrier  presented  by 
the  relatively  open  Okanogan  Valley, 
led  Jones  to  conclude  that  genetic 
exchange  between  the  Rocky  Mountain 
and  Pacific  fishers  is  "extremely  low". 
Thus,  it  is  our  determination  that,  while 
genetic  information  is  insufficient  to 
determine  whether  subspecific  status  is 
approriate,  that  the  Pacific  fisher 
represents  a  distinct  population  that 
interbreeds.  The  PadHc  fisher  is 
therefore  a  "species"  within  the  meaning 
of  the  Act. 

The  petition  states  that  fishers  prefer 
large,  contiguous  blocks  of  mature  and 
old  growth  coniferous  or  mixed 
deciduous/coniferous  forest.  The 
petitioners  provide  strong  evidence  that 
such  habitat  has  declined  substantially 
in  the  past  because  of  extensive  logging 
in  the  three  Pacific  Slates.  The  reduction 
of  this  type  of  habitat  is  well 
documented  in  numerous  assessments 
made  in  the  last  several  years  during 
reviews  of  the  status  of  the  northern 
spotted  owl  [Slrix  occideutaJis  caurina). 
However,  the  petitioners  do  not  provide 
substantive  evidence  that  fishers  prefer 
later  serai  stage  vegetation  in  the  Pacific 
States.  Indeed,  the  petition  states  that 
fishers  may  be  found  in  a  "broad  range" 
of  forest  types. 

Requisite  to  making  an  appropriate 
determination  as  to  the  degree  of 
destruction  or  modification  that  a 
species'  habitat  has  undergone,  one 
must  determine  the  species'  habitat 
preferences  and  requirements  in  that 
portion  of  the  range  under 
consideration.  Only  one  study  (Buck  et 
al.  1983)  has  examined  fisher  habitat  use 
in  the  Pacific  States.  That  study, 
conducted  on  the  Shasta-Trinity 
National  Forest  in  the  Coast  Range  of 
northern  California,  showed  that  fishers 
showed  some  preference  for  mature, 
closed-canopied  stands;  that  open  areas 
were  avoided  in  some  cases  (but 
received  significant  use  in  others);  and 
that  mult)  species  stands  are  preferred. 
Differences  in  habitat  preference 
between  age  classes,  sexes,  and 
geographic  subareas  of  the  study  were 
also  noted. 


The  study  by  Buck  et  al.  (1983) 
involved  a  relatively  small  number  of 
animals  (21).  relatively  few  radio 
locations  of  each  specimen  (only  3  were 
relocated  50  or  more  times),  significant 
biases  in  habitat  preference  analyses. 
inaccurate  telemetry  data  inherent  in 
sampling  from  the  ground  in  steep 
canyons,  and  several  other  problems 
readily  admitted  by  the  authors. 
Although  their  data  may  contribute 
significant  insights  into  the  biology  of 
the  fisher  in  that  small  portion  of  the 
species'  range,  the  authors  advise  that 
land  managers  proceed  with  caution 
when  using  these  data  in  formulating 
management  strategies  for  fishers. 

Contrary  to  the  scarcity  of  fisher 
habitat  use  data  in  the  Pacific  States, 
considerable  study  has  occurred  in  the 
Eastern  Slates,  the  Lake  States,  and  in 
Canada.  Although  habitat  use  by  a 
species  in  one  part  of  its  range  may  lend 
insights  into  its  habitat  use  elsewhere, 
such  inferences  must  be  drawn  very 
cautiously.  That  is  particularly  true 
where  the  population  being  examined  is 
far  removed  geographically  from  the 
populations  that  were  the  source  of  the 
data.  Moreover,  habitat  preferences  in 
populations  other  than  the  Pacific  States 
are  quite  varied,  further  confounding 
any  attempt  to  extrapolate  data  from 
one  population  to  another. 

Some  authors  report  a  strong 
preference  for  later  serai  stage 
vegetation  by  fishers,  but  others  noted 
significant  use  of  relatively  young 
stands  of  timber,  including  former 
agricultural  land  reverting  to  forest. 
Some  authors  report  avoidance  of 
openings,  while  others  report  that  open 
areas  may  be  an  important  source  of 
abundant  prey.  Two  recent  literature 
syntheses  of  habitat  use  data  (Douglas 
and  Strickland  1987,  Band  1989) 
illustrate  the  disparities  in  habitat  use 
reported  by  different  authors.  Both 
reports  state  that  ecotones.  such  as 
those  provided  by  small,  irregularly 
shaped  openings  in  timber  stands,  may 
provide  prey  diversity  important  to 
fishers,  which  have  an  unusually  diverse 
diet  for  a  mustelid. 

The  petitioners  stated  the  fishers  have 
apparently  disappeared  from  portions  of 
their  former  range,  based  on  an  absence 
of  recent  sightings  in  those  areas. 
However,  sighting  data  must  be 
interpreted  cautiously,  since  many 
factors  can  influence  the  number  of 
sightings  reported  in  a  given  area.  Such 
factors  include  rates  of  human  use,  the 
ability  of  persons  to  identify  animals, 
and  a  lack  of  knowledge  that  sightings 
may  be  important.  For  example,  the 
petitioners  state  that  no  recent  sightings 
have  been  reported  in  the  Coast  Range 


of  California  south  of  Trinity  County. 
While  this  may  have  been  true  at  the 
time  the  petition  was  written,  at  least 
five  sightings  have  occurred  in  1989-90 
in  Tehama  and  Mendocino  Counties 
(USFS  1990). 

The  petitioners  expressed  concern 
that  forest  and  fire  management 
practices  have  resulted  in  a  risk  of 
catastrophic  events,  such  as  wildfire 
and  windthrow.  that  may  threaten  the 
remaining  blocks  of  suitable  fisher 
habitat.  However,  as  stated  previously, 
little  evidence  exists  as  to  habitat 
preferences  of  the  Pacific  fisher.  It  has 
not  been  demonstrated  that  large, 
contiguous  blocks  of  late  serai  stage 
habitat  are  required  for  maintenance  of 
viable  fisher  populations.  Therefore,  an 
assessment  of  the  risk  posed  by 
catastrophic  events  is  premature.  In 
summary,  insufficient  information  exists 
in  the  literature  to  draw  reliable 
conclusions  regarding  habitat 
preferences  by  Pacific  fishers  and,  more 
importantly,  to  assess  what  impact 
alteration  of  forest  habitat  within  the 
subspecies'  range  has  had  on  population 
viability. 

Extensive  fur  trapping  in  the  eariy 
part  of  this  century  restdted  in 
considerable  taking  of  Pacific  fishers, 
and  may  have  resulted  in  localized 
extirpation  in  small  portions  of  its  range. 
Because  of  observed  declines  in  capture 
rates  noted  by  State  agencies  monitoring 
fur  trappers,  commerdal  harvest  of 
fishers  became  illegal  in  California  in 
1046  (Gould,  pers.  comm.),  in  Oregon  in 
1037  (Posey,  pers.  coram.),  and  in 
Washington  in  1033  (McAllister,  pers. 
comm.).  Although  some  trapping  of 
fishers  probably  occurs  inddentally  to 
legal  trapping  for  other  furbearers,  the 
amount  of  such  mortality  is  unknown. 
Marshall  (pers.  comm.)  stated  that  such 
incidental  mortality  is  probably  rare  in 
Oregon  due  to  the  relative  rarity  of  the 
animal  itself. 

Recovery  of  fisher  populations  (both 
naturally  and  with  the  aid  of 
reintroductions)  in  areas  where  they 
were  decimated  by  trapping  is  well 
documented  in  other  areas  of  the 
country.  However,  few  data  exist  in  the 
Padfic  States  to  determine  whether 
recovery  is  needed  and,  if  so,  in  what 
areas.  Since  it  is  unknown  how  common 
fishers  were  before  extensive  trapping 
occurred,  and  no  hard  data  exists  on 
current  fisher  densities,  assessment  of 
the  effect  of  trapping  on  the  population, 
and  the  extent  of  any  recovery  that  may 
be  occurring,  is  speculative.  Given  the 
protected  status  in  all  three  states, 
commercial  overutilization  is  not  likely 
occurring. 
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The  petition  states  that,  due  to  high 
predation  rates.  Pacific  fishers  are  not 
recovering  in  areas  where  populations 
were  decimated  by  trapping.  The 
petition  states  that  Roy  (1990) 
speculates  that  a  lack  of  predation  in  the 
northeastern  United  States  may  be  the 
primary  reason  that  fishers  persist  in 
highly  fragmented  forest  and  farmland 
habitats,  and  that  the  presence  of 
predators  in  the  Padfic  States  may 
render  fragmented  forests  incapable  of 
supporting  fishers  populations  over  time. 
Three  studies  that  reported  predation  in 
the  Western  states  are  cited.  Buck  et.  al. 
(1983)  suspected  that  4  of  21  fishers  in 
his  study  died  as  a  result  of  predation. 
Roy  (1990)  reported  that  Jones  lost  3  of 
15  radioed  fishers  to  predation  in  Jones' 
Idaho  study,  and  Roy  (1990)  lost  10  of  32 
fishers  to  predation  in  his  study  in 
Montana.  However,  Roy  (pers.  comm.) 
was  monitoring  reintroduced  animals, 
and  stated  that  he  suspects  that  may 
have  been  contributory  to  the  high 
predation  rate  he  observed. 

Although  Roy's  results  seem  to  show  a 
high  rate  of  predation,  those  results  are 
somewhat  tainted  because  the  animals 
were  not  native  to  the  area.  Predation 
rates  in  Buck's  and  Jones'  studies  lend 
little  support  to  the  argument  that 
predation  is  a  significant  threat  to  fisher 
population  viabihty.  since  little  is 
knovra  about  population  sizes  and 
trends,  birth  rates,  death  rates,  or  other 
demographic  parameters  necessary  to 
determine  the  significance  of  a  single 
mortality  factor.  Such  demographic  data, 
as  well  as  an  assessment  as  to  whether 
forest  fragmentation  contributes  to 
predation,  needs  to  be  addressed  before 
the  risk  of  predation  to  the  fisher 
population  can  be  properly  determined. 

Based  on  the  foregoing  analysis,  we 
believe  that  there  may  be  reason  for 
concern  for  a  population  that  has 
undergone  significant  habitat  alteration 
throughout  the  majority  of  its  range. 
However,  without  better  information  of 
the  habitat  needs,  population  size  and 
trends,  and  demographic  parameters  of 
the  Pacific  fisher  population,  insufficient 
scientific  information  exists  to 
determine  whether  regulatorj'  protection 
under  the  Act  may  be  justified.  Several 
studies  designed  to  acquire  such  data 
are  in  the  formative  stages,  but  the  data 
necessary  to  properly  conduct  a  status 
review  will  not  be  available  for  at  least 
two  years.  In  addition,  a  number  of 
other  studies  need  to  be  initiated  and 
completed  before  a  scientifically 
credible  determination  can  be  made  as 
to  the  status  of  the  fisher  in  the  Pacific 
States. 

A  task  force  convened  by  the  Forest 
Service  earlier  this  year,  made  up  of 


scientists  and  land  managers  from  that 
agency  who  are  most  familiar  with  the 
current  state  of  knowledge  surrounding 
the  fisher,  concluded  that  there  are 
significant  gaps  in  our  understanding  of 
the  species'  status  and  management 
needs  in  the  Pacific  States.  The  task 
force  listed  information  needs  that  will 
be  required  before  a  management 
strategy  for  the  species  can  be 
formulated.  Based  on  a  review  of  the 
literature  and  extensive  discussion  with 
researchers  and  agency  biologists,  the 
Service  conctirs  with  the  task  force's 
assessment. 

Based  on  the  best  scientific  and 
commercial  information  currently 
available,  the  Service  finds  that  the 
petition  to  list  the  fisher  does  not 
present  substantial  information 
indicating  the  requested  action  may  be 
warranted. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports,  Reporting, 
Recordkeeping  requirements,  and 
Transportation. 


Authority:  16  \}&.C  1361-1407: 16  U5.C 
1531-1544;  IS  U.S  C  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  u&les*  otherwi«e  noted. 

Dated:  December  21. 1990. 
Bruce  BlaDchaid. 

Acting  Director.  US.  Fish  and  Wildlife 
Service. 
[FR  Doc  91-623  Filed  1-10-91;  8:46  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  650 

[Dodwt  No.  901247-0347] 

Atlantic  Sea  Scallop  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMF'S),  NO.'\A,  Commerce. 
ACTtON:  Proposed  rule;  request  for 
comments. 


SUMKIARV:  NOAA  proposes  to  amend 
the  regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Sea 
Scallops  [VMP]  bv  clarifving  the 
language  and  intent  of  50  CFR  650.21  (a) 
and  (b).  In  these  paragraphs,  the  word 
"presumed"  would  be  replaced  with  the 
word  "deemed." 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  February 
11.1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Richard  Roe.  Regional  Director. 
National  Marine  Fisheries  Service, 
Northeast  Regional  Office,  One 
Blackburn  Drive.  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  the  Scallop  Regulations." 

Copies  of  the  Regulatory  Impact 
Review,  Environmental  Impact 
Statement,  and  Regulator>'  Flexibility 
Analysis  may  be  obtained  from  the  New 
England  Fisiidry  Management  Council,  5 
Broadway.  Saugus,  MA  01906. 
FOR  FURTHER  INFORMATION  CONTACr. 
Paul  H.  Jones.  Resource  Management 
Specialist,  508-281-9273. 
SOPPl£MENTARV  INFORMATION: 

Background 

Regulations  implementing  the  FMP  (50 
CFR  part  650)  require  that  Atlantic  sea 
scallops  meet  specified  meat-count  and 
shell-height  standards  up  to  and 
including  the  first  transaction  after  the 
scallops  have  been  harvested.  In 
§  650.21,  paragraphs  (a)  and  (b)  state 
that  if  a  sample  group  of  scallops  in 
possession  does  not  meet  the  standard, 
"the  total  amount  of  scallops  in 
possession  will  be  presumed  in  viola  fioi. 
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of  this  regulation  *  *  *."  Various 
Federal  district  courts  have  rendered 
differing  interpretations  of  that 
language.  One  interpretation  is  that  the 
word  "presumed"  gives  rise  to  a 
rebuttable  presumption;  another  is  that 
the  presumption  is  an  irrebultable  one. 
This  rule  is  to  clarify  that  the  latter 
interpretation  is  the  correct  one  and. 
therefore,  any  evidence  of  independent 
sampling  of  Atlantic  sea  scallops  would 
be  inadmissible. 

Proposed  Action 

In  light  of  the  conflicting  court 
decisions  regarding  the  word 
"presumed,"  NOAA  believes  that  it  is 
necessary  to  change  the  language  of 
S  ft50.21  (a)  and  (b)  to  clarify  the  intent 
of  those  paragraphs.  In  these 
paragraphs,  the  word  "presumed"  would 
be  replaced  by  the  word  "deemed." 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  consistent  with  the  FMP. 

The  Assistant  Administrator  has 
determined  that  this  proposed  rule, 


which  would  implement  a  revision  to  the 
language  m  the  regulations 
implementing  the  FMP,  as  amended, 
does  not  alter  the  scope  or  intent  of  the 
FMP  or  the  conclusions  arrived  at  in  the 
Regulatory  Impact  Review,  the 
Environmental  Impact  Statement,  or  the 
Regulatoiy  Flexibility  Analysis  for  the 
FMP,  as  amended,  or  implementing 
regulations.  Copies  of  these  documents 
may  be  obtained  from  the  New  England 
Fishery  Management  Council  (see 
ADDRESSES) 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

This  proposed  rule  does  not  contain  a 
collection-of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  .^ct. 

The  Assistant  Administrator  for 
Fisheries  has  determined  that  this 
proposed  rjle  does  not  directly  affect 
the  coastal  zone  of  any  state  with  an 


approved  coastal  zone  management 
program. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  7, 1991. 
Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  650  is  proposed 
to  be  amended  as  follows: 

PART  650-ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

§  650,21    [AmandMl] 

2.  In  S  650.21,  paragraphs  (a)  and  (b), 
the  word  "presumed"  is  removed,  and 
the  word  "deemed"  is  added  in  its  place. 

[FR  Doc.  91-710  Filed  1-10-91;  8:45  am] 
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Notices 


This  section  of  the   FEDERAL  REGISTER 
contains  documents  otiier  than  rules  or 
proposed  rutes  that  are  applicatjte  to  ttie 
public.   Notices  of  tiearings   and 
investigations,  committBe  meetmgs,  agency 
decisions  and  ruhngs,   delegations  of 
authonty,  fibng  of  petitions  arxl 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  m  ms  section. 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

Rural  Housing  Program  Loans; 
Meeting 

agency:  Farmers  Home  Administration. 

USDA. 

action:  Notice  of  meeting^ ^^^ 

summary:  The  Farmers  Home 
Administration  (FmHA)  published  a 
proposed  rule  amending  its  Guaranteed 
Rural  Housing  Loans  regulation  in  the 
Federal  Register  on  January  3, 1991  in 
Volume  56,  No.  2,  page  202.  The  1991 
Agriculture  appropriations  act  provides 
$100  million  for  this  program;  $70  million 
for  moderate-income  borrowers  and  $30 
million  for  low-income  borrowers. 
FmHA  will  hold  a  meeting  on  Thursday. 
January  17. 1991  in  room  107.A  in  the 
Administration  Building.  Department  of 
Agriculture,  Washington,  DC.  The 
meeting  is  scheduled  to  begin  at  1:30 
p  m.  and  will  end  at  3:30  p.m.  At  that 
time.  FmHA  will  explain  the  salient 
points  of  the  program  and  will  also  be 
available  to  answer  questions.  The 
Agency  is  also  interested  in  public 
com.ments  pertaining  to  the  Guaranteed 
Rural  Housing  Loan  program.  Oral 
statements  may  be  made;  however,  to 
be  considered  as  a  comment  to  the 
proposed  rule,  any  comments  may  be 
submitted  in  writing  by  February  4. 1991. 
FOR  FURTHER  INFOWMATION  CONTACT: 
Michael  S.  Feinburg,  Senior  Loan 
Specialist  at  Farmers  Home 
Administration,  USDA,  room  5334-S, 
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South  Agriculture  Building.  14th  and 
Independence  SW.,  Washington.  DC 
20250,  Telephone  (202)  382-1474. 
SUPPLEMENTARY  INFORMATION:  FmHA 
has  published  a  proposed  rule 
implementing  an  interest  assisted 
guaranteed  rural  housing  loan  program 
for  low  income  borrowers.  FmHA  has 
also  substantially  revised  its  existing 
regulation  for  moderate  income 
borrowers.  This  action  is  FmH.'V's 
proposal  for  the  implementation  of  the 
Cranston-Gonzalez  Affordable  Housing 
Act. 

FmHA  is  soliciting  the  views  of 
borrowers,  lenders.  Realtors,  and  home 
builders  experienced  and 
knowledgeable  regarding  housing  in 
rural  areas.  FmHA  is  interrested  in 
implementing  a  program  that  is 
attractive  to  borrowers,  lenders,  and 
secondary  markets.  FmHA  wants  to 
implement  this  program  in  a  cost- 
effective  manner  and  in  a  manner  that 
reduces,  to  the  extent  practicable,  the 
burden  of  administration  and  paperwork 
for  borrowers  and  lenders. 

Dated;  January  4,  1991. 
LaVeme  Ansman, 
Adrr.inistrator.  Farmers  Home 
Administration. 
PTR  Doc.  31-671  Filed  1-10-91:  a45  am] 
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Forest  Service 

Smeads  Rice  Timber  Sales  and 
Associated  Projects;  Kootenai 
National  Forest,  Savlers  County.  MT 

AGENCY:  Forest  Ser\-;ce,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  three  proposed  timber  sales 
and  associated  activities.  The  EIS  will 
tier  to  the  final  EIS  and  Forest  Plan  for 
the  Kootenai  National  Forest. 


The  proposed  projects  are  located, 
wholly  or  in  part,  in  the  Lone  Cliff 
Smeads  Roadless  Area  *6^4  The  major 
drainages  withm  the  area  are  Smeads 
Creek.  Rice  Draw,  and  Deer  Creek.  The 
project  analysu  area  is  located 
approximately  5  miles  northwest  of 
Noxon,  Montana.  The  proposed  projects 
would  be  implemented  between  fiscal 
years  1994  through  1996 

The  specific  projects  include:  (11 
Harvest  of  timber  with  three  timber 
sales;  (2)  development  of  associated 
road  systems;  and  (3)  post  harvest 
activities  including  slash  abatement  site 
preparation,  reforestabon.  and 
monitonng.  The  proposed  projects  wnll 
be  in  compliance  with  the  direction  m 
the  Kootenai  Forest  Plan  which  provides 
the  overall  guidance  for  management  of 
the  area  and  the  proposed  projects 

The  Kootenai  National  Forest  invites 
wntten  comments  and  suggestions  on 
the  scope  of  the  analysis  in  addition  to 
comments  already  received  as  a  result 
of  local  public  participation  activities. 
The  agency  also  gives  nobce  of  the  full 
environmental  analysis  and  deasion 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  March  1, 1991. 
ADDRESSES:  Submit  wTitten  comments 
and  suggestions  concerning  the  scope  of 
the  analysts  to  James  1.  Mershon. 
Ehstrict  Ranger.  Cabinet  Ranger  District. 
2693  Highway  200.  Trout  Creek, 
Montana  59874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
actions  and  environmental  impact 
statement  to  David  Wischer.  Project 
Coordinator.  Cabinet  Ranger  District 
2693  ii:ghway  200.  Trout  Creek. 
Mor.tana  59874.  (Phone:  (4061  82--3533 
SUPPLEMENTARY  INFORMATION:  The 
proposed  actions  include  the  foUovnng: 


Rscal  year 


Sal«  name 


Legal  cJescnption 


Road  miles 


Harvac     i  Volume  MMBF   r 


-4- 


Harvesl 
method 


Yardng  s/stem 


1994 
1995 


Smeads  Rice {  T26N.  R33W.. 

Chop-sticks  T26N,  R33W., 


460.. 
400.. 


5 

4 -.. 


8.1 
S5 


I 


12  7  '  ST/SW Tractor  iS'* 

GPSel '  SKy*ne  5?^ 

4 J  j  STASW :  TracW  27% 

I  GP  Sat J  Skyhna  73% 
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Sal*  nam* 

L«gal  descnpOon 
PMM 

Harv  ac. 

Volume  MMBF 

Road  miles 

Harvest 
metrtod 

Yarding  system 

fiscal  yaar 

C                         R 

Lon*  D««r  

3 — 

0.0 

0.0 

ST/SW 

Helicopter  100%. 

1996 

T26N.  R34W 

GP  Sel 

Abbreviations  used  above 

Harv:  Harvest;  Ac:  Acres;  PMM: 
Principal  Meridian  Montana;  C: 
Construction;  R:  Reconstruction;  T: 
Township;  R:  Range:  ST:  Seed  Tree;  SW: 
Shelterwood;  GP  SEL  Group  Selection. 
This  EIS  will  tier  to  the  Final  EIS  and 
Kootenai  Forest  Plan  (September  1987). 
The  Forest  Plan  provides  goals  and 
objectives,  forest-wide  standards  and 
guidelines,  management  area  standards 
and  guidelines,  and  management  area 
prescriptions  for  the  various  lands  on 
the  Forest.  This  direction  provides  for 
management  practices  that  will  be 
utilized  during  the  implementation  of  the 
Forest  Plan. 

the  Smeads-Rice  area  contains 
approximately  9.900  acres.  It  is  allocated 
to  the  following  management  Areas 
(MA): 

MA  10  comprises  3  percent  of  the 
area.  This  area  is  to  be  managed  for  big 
game  winter  range. 

MA  11  comprises  11  percent  of  the 
area.  This  area  is  to  be  managed  for  big 
game  winter  range  while  producing  a 
programmed  yield  of  timber,  and 
maintaining  the  viewing  resource  in 
areas  of  high  visual  significance. 

MA  12  comprises  74  percent  of  the 
area.  This  are  is  to  be  managed  to 
maintain  or  enhance  nonwinter  big 
game  habitat  and  produce  a 
programmed  yield  of  timber. 

MA  13  comprises  5  percent  of  the 
area.  This  area  is  to  be  managed  to 
provide  the  special  habitat  necessary  for 
old-growth  dependent  wildlife. 

MA  18  comprises  1  percent  of  the 
area.  This  area  is  distinguished  by  the 
difficulty  in  establishing  coniferous 
regeneration  after  timber  harvest.  The 
management  objective  is  to  maintain 
existing  vegetation  until  techniques  and 
practices  are  available  to  ensure  that 
timber  harvested  areas  can  be 
regenerated  within  5  years  of  harvest. 

MA  19  comprises  6  percent  of  the 
area.  This  area  occurs  on  steep  slopes 
and  breaklands  over  60  percent.  The 
management  objective  of  this  area  is  to 
ensure  soil  stability  and  water  quality 
by  maintaining  the  vegetation  in  a 
healthy  condition  and  by  minimizing 
surface  disturbance. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
actions  and  all  reasonable  action 
alternatives,  the  analysis  will  consider  a 


"No  Action"  alternative  for  each 
proposed  timber  sale. 

Public  participation  will  be  requested 
at  several  points  during  the  analysis. 
The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  projects.  This  input  will  be 
used  in  preparation  of  the  Draft  EIS. 

The  scoping  process  includes: 
—Identifying  potential  issues. 
—Identifying  major  issues  to  be 

analyzed  in  depth. 
—Identifying  issues  which  have  been 
covered  by  a  relevant  previous 
environmental  analysis. 
—Exploring  additional  alternatives 
based  on  themes  which  will  be 
derived  from  issues  recognized  during 
scoping  activities. 
—Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 
—Determining  potential  cooperating 
agencies  and  task  assignments. 
Public  participation  to  this  point 
involved  the  presentation  of  the  project 
at  a  public  open  house  at  the  Noxon 
School  and  personal  contacts  with  local 
residents  by  the  Project  Coordinator. 
Future  public  participation  will  include 
continued  public  meetings,  personal 
contacts,  and  contact  through  the  media 
and  written  material.  The  following 
potential  issues  have  been  identified 
through  the  scoping  efforts  that  have 
occurred  to  date: 
—What  effect  would  the  proposal  have 

on  the  soils  of  the  area? 
—What  effect  would  the  proposal  have 

on  wildlife? 
— Can  wildlife  security  be  maintained? 
— Can  the  cover/forage  of  the  area  be 

improved? 
—What  effect  would  the  proposal  have 
on  the  roadless  character  of  Roadless 
Area  «674?  What  are  the  important 
attributes  of  Roadless  Area  #674? 
— What  effect  would  the  proposal  have 

on  recreational  use  of  the  area? 
— Could  we  maintain/improve  the 

biodiversity  of  the  area? 
—What  effect  would  the  proposal  have 

on  the  watersheds  of  the  area? 
— Could  we  maintain  timber  production 
on  a  sustained  basis  in  the  area  while 


contributing  to  meet  the  Forest  ASQ 

volume? 
— Is  there  any  need  to  change 

management  allocations  of  the  area? 
-What  effect  would  the  project  have  on 

air  quality? 
—What  would  be  the  effects  on  the 

visual  quality  objectives  for  the  area? 
— Are  there  any  sensitive,  threatened,  or 

endangered  plant  or  animal  species  in 

the  area?  How  would  this  project 

affect  them  if  they  are  present? 
—What  would  be  the  effect  to  private 

land,  and  private  uses  of  federal 

lands,  in  the  area? 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  July,  1991.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  thf  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  of  Angoon  v.  Model,  803 
F.2d.  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
fmal  EIS. 

To  be  the  most  helpful,  comments  on 
the  draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 

of  the  statement  or  the  merit  of  the 


alternatives  discussed  (see  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  September.  1991.  In  the 
fmal  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
poHcies  considered  in  making  a  decision 
regarding  the  proposal.  Robert  L 
Schrenk.  Forest  Supervisor.  Kootenai 
National  Forest.  506  U.S.  Hwy.  2  West, 
Libby.  Montana.  59923.  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations  (36 
CFR  part  217). 

Dated:  January  2. 1991. 
Robert  L  Schrenk, 

Forest  Supervisor,  Kootenai  National  Forest. 
JFR  Doc.  91-644  Filed  1-10-91;  8:45  am) 

MLUNQ  CODE  3410-11-M 


Western  livestock  grazing  fees 

agency:  Forest  Service.  USDA. 
action:  Notice  of  1991  grazing  fees. 

summary:  The  fee  for  grazing  livestock 
on  certain  specified  National  Forest 
System  lands  in  the  18  contiguous 
Western  States  will  be  $1.97  per  head 
month  for  the  1991  grazing  year. 
EFFECTIVE  DATE;  March  1. 1991. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Frandsen.  Natural  Resource 
Specialist  Range  Management  Staff. 
Forest  Service.  U.S.  Department  of 
Agriculture,  P.O.  Box  96090, 
Washington.  DC  20090-6090,  (202)  453- 
9846. 

SUPPLEMENTARY  INFORMATION:  Grazing 
fees  for  the  use  and  occupancy  of  the 
National  Forests  and  Land  Utilization 
Projects  in  the  16  Western  States  and 
the  Crooked  River  and  Curlew  National 
Grasslands  are  established  and 
collected  annually  by  the  Forest  Service 
under  the  authority  of  the  Organic  Act 
of  June  4, 1897.  (16  U.S.C.  473-475,  477- 
482,  551),  the  Bankhead-Jones  Farm 
Tenant  Act  of  July  22, 1937.  (7  U.S.C. 
1010-1012),  and  Executive  Order  12548 
of  February  14, 1986.  The  16  contiguous 
Western  States  are  Arizona.  California. 
Colorado.  Idaho.  Kansas,  Montana, 
Nebraska,  Nevada  New  Mexico.  North 
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Dakota,  Oklahoma,  Oregon,  South 
Dakota.  Utah.  Washington,  and 
Wyoming. 

The  formula  for  establishing  the 
annual  grazing  fee  for  these  lands  is  set 
forth  in  regulations  at  36  CFR  222.51.  Fee 
adjustments  are  based  on  three 
indexes — private  grazing  land  lease 
rates  added  to  the  price  livestock 
producers  receive  for  the  sale  of  beef 
cattle  less  the  cost  of  livestock 
production.  Based  on  the  application  of 
these  combined  indexes  to  a  1966  base 
fair  market  value  of  $1.23  per  head 
month,  the  agency  will  issue  bills  to 
grazing  permittees  in  the  affected  States 
for  1991  grazing  fees  at  a  rate  of  $1.97 
per  head  month,  an  increase  from  1990 
fees  of  16  cents. 

Dated:  January  4. 1991. 
David  G.  Unger. 
Associate  Deputy  Chief. 
[FR  Doc.  91-672  Filed  1-10-91;  8:45  am) 

BMJJMQ  CODE  S410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  tt)e  Census 
(Docket  No.  901233-O333I 

Motor  Freight  Transportation  and 
Warehousing  Survey,  Notice  of 
Determination 

In  accordance  with  title  13.  United 
States  Code,  sections  131. 182.  224.  and 
225. 1  have  determined  that  1990 
operating  revenue  and  expenses  are 
needed  for  the  for-hire  trucking  and 
public  warehousing  industries  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies  and  that  these 
data  also  apply  to  a  variety  of  public 
and  business  needs.  These  data  ara  not 
publicly  available  from  nongovernment 
or  other  governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Zabelsky.  Chief.  Current 
Services  Branch,  on  (301)  763-5528. 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  title  13.  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  freight  transportation 
and  warehousing  services  for  the  period 
between  Economic  Censuses.  The  next 
Economic  Census  will  be  conducted  for 
1992.  The  data  collected  in  this  survey 
will  be  within  the  general  scope  and 
nature  of  those  inquiries  covered  in  the 
Economic  Censuses.  The  Census  Bureau 
will  select  a  probability  sample  of 
trucking  and  warehousing  firms  in  the 


United  Slates  (with  payroll  size 
determining  the  probability  of  selection) 
to  report  in  the  1990  Motor  Freight 
Transportation  and  Warehousing 
Survey.  The  sample  will  provide,  with 
measurable  reliability,  national  level 
statistics  on  operating  revenue  and 
expenses  for  these  industries.  We  will 
mail  report  forms  to  the  firms  covered 
by  this  survey  and  require  their 
submission  within  30  days  after  receipt. 
This  survey  has  been  submitted  to  the 
Office  of  Management  and  Budget,  in 
accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511.  as 
amended,  and  was  approved  under 
0MB  Control  No.  0607-0510.  We  will 
provide  copies  of  the  forms  upon  wntten 
request  to  the  Director,  Bureau  of  the 
Census,  Washington.  DC  20233. 

Conclusion 

Based  upon  the  foregoing 
determination,  1  have  directed  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 

Dated:  January  4,  1991. 
Batl>ara  Everitt  Brjant, 
Director.  Bureau  of  the  Census. 
(FR  Doc.  91-676  Filed  1-10-91:  8:45  am) 

nUJMG  CODE  3S1IH)7-«I 


Bureau  of  Export  Administration 

Electronic  InstrunDentation  Technical 
Advisory  Comnnittee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  February'  13  and 
14, 1991,  9  a.m.,  Herbert  C  Hoover 
Building,  room  1629, 14th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  electronics  and 
related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Election  of  Chairman. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
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extent  that  time  pennits.  memben  of  the 
pubhc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribntion  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggesta  that  presenters 
forward  the  public  presentation  material 
two  weeks  prior  to  the  meeting  date  to 
the  following  address:  Lee  Ann 
Carpenter.  Technical  Support  Staff. 
BXA.  room  160a  U.S.  Department  of 
Commerce.  14th  and  Pennsylvania 
Avenue,  NW..  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administratica  with  the  concurrence  of 
the  General  Counsel,  fbnnally 
determined  on  January  5. 1990.  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  deahng 
with  the  classified  materials  listed  in  5 
U.S.C  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10  (a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  jTublic. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC  a023a  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  fanoory  7. 19B1. 
B«tty  Anne  Fimll, 

Director,  Technical  Advisory  Committee  Unit 
[FR  Doc.  n-«53  Filed  l-10-9t-  6:45  am] 

SiUJNO  COOK  MtS-OT-M 


For«tgn-Trad«  Zones  Board 
lOrtierNo.Se4) 

Approval  (or  Expansion  of  Forelgrw 
Trada  Zona  68  El  Paso,  Texaa 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-«lu), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  part  400).  the 
Foreign-Trade  Zones  Board  (the  Board) 
adopts  the  following  Resolution  and 
Order. 

Whereas,  the  Qty  of  El  Paso,  Texas. 
Grantee  of  Fweign-Trade  Zone  No.  68, 
has  applied  to  the  Board  for  authority  to 
expand  its  general-porpose  zone  at  four 
sites  in  El  Paso,  within  the  El  Paso 
Customs  port  of  entry; 


Whereas,  the  application  was 
accepted  for  filing  on  March  19. 1990, 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  on  April  2. 
1990  (Docket  12-90.  55  FR  12244); 

Whereas,  an  examiners  committee 
has  investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  El  Paso.  Texas,  area;  and, 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Foreign-Trade 
Zones  Act  as  amended,  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to  expand 
the  zone  in  accordance  with  the  application 
Tiled  on  March  10. 199a  The  grant  does  not 
include  authority  for  manufacturing 
operations,  and  the  Grantee  shall  notify  the 
Board  for  approval  prior  to  the 
comraeDcement  of  any  manufacturing  or 
assembly  operations.  The  authority  given  in 
this  Order  is  subject  to  settlement  locally  by 
the  District  Director  of  Customs  and  the 
District  Army  Engineer  regarding  compliance 
with  their  respective  requirements  relating  to 
foreign-trade  zones. 

Signed  at  Washington.  DC,  this  3rd  day  of 
January.  1991. 
Francis ).  Sailer. 

.Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Chairman,  Committee 
of  Alternates.  Foreign-Trade  Zones  Board. 

Attest: 
loho  ].  Da  Poote,  {r.. 
Executive  Secretary. 
(FR  Doc.  91-713  Filed  1-10-91;  8:45  am] 

MLUNC  COM  M«-Oa-M 

[OntefNo.501] 

Resolution  snd  Ordar  Approving  tha 
AppVcation  of  tha  Ubarty  County 
Economic  Oevatopmant  Corporation 
for  a  Foralgn-Trada  Zona  in  Ubarty 
County,  TX 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington.  DC 

Resolution 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolution  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Liberty  County  Economic  Development 
Corporation.  •  Texas  non-profit  corporation, 
filed  with  the  Foreign-Trade  Zones  Board  on 


February  28. 1990.  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  a  generai-purpose  foreign-trade 
zone  at  sites  in  Liberty  County,  Texas,  within 
the  Houston  Customs  port  of  entry,  the  Board, 
finding  that  the  requirements  of  ttie  Foreign- 
Trade  Zonea  Act  as  amended,  and  tlie 
Board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest  approves 
the  application. 

As  the  proposal  involves  open  space 
on  which  buildings  may  be  constructed 
by  parties  other  than  the  grantee,  this 
approval  includes  the  authority  to  the 
grantee  to  permit  the  erection  of  such 
buildings,  pursuant  to  9  400.815  of  the 
Board's  regulations,  as  are  necessary  to 
carry  out  the  zone  proposal  providing 
that  prior  to  its  granting  such  permission 
it  shall  have  the  concurrences  of  the 
District  Director  of  Customs,  the  U.S. 
Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall 
notify  the  Board  for  approval  prior  to  the 
conunencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary 
of  Commerce,  as  Chairman  and 
Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  an  appropriate  Board 
Order. 

Grant  of  Authority  to  Establish,  Operate. 
and  Maintain  a  Foreign-Trade  Zone  in 
Liberty  Coimty,  Texas  Within  the 
Houston  Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jivisdiction  of 
the  United  States; 

Whereas,  the  Liberty  County 
Economic  Development  Corporation,  a 
Texas  non-profit  corporation  (the 
Grantee),  has  made  application  (filed 
February  28. 1990.  FTZ  Docket  9-9a  55 
FR  10209,  3/20/90)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  rone  at 
sites  in  Liberty  County.  Texas,  within 
the  Houston  Customs  port  of  entry; 

Whereas,  notice  of  said  ap»plication 
has  been  given  and  published,  and  full 
oijportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
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Board's  regulations  (15  CFR  part  400)  are 
satisfied; 

Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  171,  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X.  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC,  this  4th  day 
of  January.  1991,  pursuant  to  Order  of 
the  Board. 

Foreign-Trade  Zones  Board. 
Robert  A.  Mosbacher, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer 

Attest: 
John  |.  Da  Ponte,  Jr., 
Executive  Secretary. 
(FR  Doc.  91-714  Filed  1-10-91:  8:45  am) 

BILUNQ  CODE  3S10-DS-M 


International  Trade  Administration 

(A-421-060] 


Animal  Glue  and  lnadil>ia  Gelatin  from 
tha  Natharlanda;  Revocation  of 
Antidumping  Finding 

AQENCY:  International  Trade 
Administration  Import  Administration/ 
Department  of  Conunerce. 
action:  Notice  of  revocation  of 
antidumping  finding. 

SUMMAinr:  The  Department  of 

Commerce  is  revoking  the  antidumping 

finding  on  animal  glue  and  inedible 

gelatin  from  the  Netherlands  because  it 

is  no  longer  of  any  interest  to  interested 

parties. 

EFFECTIVE  DATE:  January  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  N.  DuBois  or  John  R.  Kugelman. 

Office  of  Antidumping  Compliance. 

International  Trade  Administration.  U.S. 

Department  of  Commerce,  Washington. 

DC  20230,  telephone:  (202)  377-8312/ 

3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  3, 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
49930)  its  Intent  to  revoke  the 
antidumping  finding  on  animal  glue  and 
inedible  gelatin  from  the  Netherlands 
(42  FR  64415,  December  22, 1977). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
finding  on  each  interested  party  on  the 
service  list  Interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
conmients  not  later  than  thirty  days 
from  the  date  of  publication. 

Scope  of  the  Finding 

Imports  covered  by  the  review  are 
shipments  of  animal  glue  and  inedible 
gelatin.  Through  1988,  such  merchandise 
was  classifiable  under  item  numbers 
445.4000  and  445.4200  of  the  Tariff 
Schedules  of  the  United  States 
Aimotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item  number  3503.00.00.  The  TSUSA  and 
HTS  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

Determination  to  Revoke 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
any  interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 


antidumping  finding  when  no  interested 
party  has  requested  an  administrative 
review  for  four  consecutive  review 
periods  (19  CFR  353.25(d)(4)(i))  and 
when  no  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
requests  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  finding  covering  animal 
glue  and  inedible  gelatin  from  the 
Netheriands  is  no  longer  of  any  interest 
to  interested  parties.  Accordingly,  we 
are  revoking  this  antidumping  finding  in 
accordance  with  19  CFR  353.25(d)14}(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  animal  glue  and 
inedible  gelatin  from  the  Netherlands 
entered,  or  withdrawn  from  warehouse, 
for  constmiption  on  or  after  December  3. 
1990.  Entries  made  during  the  period 
December  1. 1989  through  December  2, 
1990.  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unUquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  3. 1990.  without  regard 
to  antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(1990). 


Dated:  January  4. 1991. 
Joseph  A  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-650  Filed  1-10-91;  8:45  amj 

BIUJMGCOOC  aS1»-0S-N 


[A-47»-063] 

Animal  Glue  and  Inedible  Gelatin  From 
Yugoslavia;  Revocation  of 
Antidumping  Finding 

AQENCV:  International  Trade 
Administration  Import  Administration/ 
Department  of  Commerce. 
action:  Nobce  of  revocation  of 
antidumping  finding. 


summary:  The  Department  of 
Conmierce  is  revoking  the  antidumping 
finding  on  animal  glue  and  inedible 
gelatin  from  Yugoslavia  because  it  is  no 
longer  of  any  interest  to  interested 
parties. 

EFFECTIVE  DATE;  January  11. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Arthur  N.  DuBois  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 


list 


Federal 
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Department  of  Conunerce.  Washington. 

DC  20230,  telephone:  (202)  377-8312/ 

3601. 

tUPPtSMCNTARV  INfOfMATION: 

Background 

On  December  3, 198a  the  Department 
of  Commerce  (the  Department] 
published  in  the  Federal  Regiater  (55  FR 
49930)  its  intent  to  revoke  the 
antidumping  Ending  on  animal  glue  and 
inedible  gelatin  from  Yugoslavia  (42  FR 
64416.  December  22. 1977). 

Additionally,  as  required  by  19  CFR 
353.25(dX4Hu).  the  Department  served 
written  notice  of  its  intent  to  revoke  tliis 
finding  on  each  interested  party  on  the 
service  list.  Interested  parties  who  might 
object  to  the  revocabon  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  thirty  days 
from  the  date  of  publication. 

Scope  of  the  Finding 

Imports  covered  by  the  review  are 
shipments  of  animal  glue  and  inedible 
gelatin.  Through  1988,  such  merchandise 
was  classifiable  under  item  numbers 
445.4000  and  445.4200  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item  number  3503.00.00.  The  TSUSA  and 
HTS  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

Determination  to  Revoke 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
any  interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 
antidumping  finding  when  no  interested 
party  has  requested  an  administrative 
review  for  four  consecutive  review 
periods  (19  CFR  353.25{d)(4)(i))  and 
when  no  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
requests  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  finding  covering  animal 
glue  and  inedible  gelatin  htim 
Yugoslavia  is  no  longer  of  any  interest 
to  interested  parties.  Accordingly,  we 
are  revoking  this  antidumping  finding  in 
accordance  with  19  CFR  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  animal  glue  and 
inedible  gelatin  from  Yugoslavia 
entered,  or  withdrawn  from  warehouse, 
for  consimsption  on  or  after  December  3. 
1990.  Entries  made  during  the  period 
December  1, 1989  through  December  2. 


1990,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Departinent  will  instruct 
the  Cnstoms  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  3, 1990,  without  regard 
to  antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(1990]. 

Dated;  January  4. 1991. 

)oMpb  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 

[FR  Doc.  91-651  Filed  1-10-91;  8:45  ami 

BtUJNQCOOC  UIO-OS-H 


(A-43^-064] 

RaNway  Track  Maintenance  Equipment 
From  Austria;  Final  Rasults  of 
Antidumping  Duty  Administrativa 

Review 

agency:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  November  5, 199a  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finding  on 
railway  track  mamtenance  equipment 
from  Austria.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  February  1, 1989  through 
January  31, 1990. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  The  final  results  remain 
unchanged  from  the  preliminary  results 
of  review,  where  we  found  no  shipments 
and  zero  margins. 
EFFECTIVE  DATE:  January  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  N.  DuBois  or  John  R-  Kugetaian. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230,  telephone:  (202)  377-«312/ 
3601. 

SUPMEMCirTARY  INFORMATION: 
Background 

On  November  5, 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
46541)  the  preliminary  results  of  its 
antidumping  duty  administrative  review 


of  the  antidumpmg  finding  on  railway 
track  maintenance  equipment  from 
Austria  (43  FR  6937,  February  17, 1978). 
We  have  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
limited  to  ballast  regulators  and  tamping 
machines,  two  specific  types  of  railway 
track  maintenance  equipment,  which  are 
currently  classifiable  under  Harmonized 
Tariff  Schedules  (HTS]  item  number 
8604.00.00.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States.  Plasser  and  Theurer. 
GmbH  and  the  period  February  1. 1989 
through  January  31. 1990. 

There  were  no  shipments  to  the 
United  States  of  Austrian  ballast 
regulators  or  tamping  machines  during 
the  period  February  1. 1989  through 
January  31. 1990. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  The  final  results  of  our 
review  remain  unchanged  from  the 
preliminary  results  of  review,  and  we 
determine  that  Plasser's  margin  remains 
at  zero  percent. 

Further,  as  provided  for  by  section 
751(a)(1)  of  die  Tariff  Act  no  cash 
deposit  of  estimated  antidumping  duties 
shall  be  required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Austrian 
railway  track  maintenance  equipment 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  ihe 
final  results  of  the  next  administrative 
review. 

This  administi-ative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(aHl)) 
and  19  CFR  353.22(c)  (1990). 

Dated:  January  4, 19ea 

Francis ).  Sailer. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-n5  Filed  1-10-91;  M5  am] 

BaUNO  CODE  S510-OS-M 


Federal  Register  /  Vol.  56.  No.  8  /  Friday.  January  11.  1991  /  Notices 


1189 


[A-485-602] 

Tapered  Roller  Bearings  and  Parts 
Tharsof,  Finished  or  Unfinished,  From 
the  Republic  of  Romania;  Final  Results 
cf  Antidumping  Duty  Administrative 
Review 

AOENCY:  International  Trade 
AdministraUon/Iniport  Administration, 
Department  of  Commerce. 

.\CTICN:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary;  On  February  28, 1990,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
tapered  roller  bearings  and  parts 
thereof,  finished  or  unfinished,  from  the 
Republic  of  Romania.  This  review 
covers  the  sole  exporter  of  such 
merchandise  to  the  United  States  and 
the  period  February  8, 1987  through  May 
31, 1988.  Subsequent  to  the  preliminary 
results,  the  Department  of  Commerce 
extended  the  comment  period  and 
postponed  the  hearing  to  enable  the 
Government  of  Romania  to  submit 
corrected  per  capita  gross  national 
product  data  for  the  period  of  review,  as 
the  previous  government  allegedly  had 
provided  false  economic  statistics  to  the 
International  Monetary  Fund.  Ihese 
statistics  were  the  basis  for  choosing 
Portugal  for  the  purposes  of  the 
preliminary  results.  Based  on  the  new 
data,  we  identified  a  new  list  of 
potential  surrogate  countries.  We 
solicited  comments  from  interested 
parties  on  the  surrogate  selection  issue. 
Based  on  our  analysis  of  the  corrected 
gross  national  product  data  and  the 
comments  received,  we  have  chosen 
Yugoslavia  as  the  surrogate  country  for 
the  purposes  of  the  final  results.  Tlie 
final  dumping  margin  is  13.89  percent 
EFFECTIVE  DATE:  January  11, 1991. 
FOR  FURTKcR  INFORMATION  CONTACT 
Karin  Schro tike-Price  or  Maureen 
Flanner)',  Office  of  Antidumping 
Complianre.  International  Trade 
Administration.  US.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  V</a8hington,  DC  20230; 
telephone  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28, 1990,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (55  FE 
7017)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished  ("TRBs"),  from 
Romania  (52  FR  23320,  June  19. 1987). 
We  preliminarily  found  a  margin  of  23.72 


percent  using  the  facte -s  of  production 
of  Tehnoimportexport  ("TIE"),  the  sole 
Romanian  manufactur;r/exporter,  as 
valued  with  cost  data  trom  Portugal,  the 
Department's  chosen  surrogate  at  the 
time  of  the  preliminary  results. 

We  scheduled  a  hearing  for  April  16, 
1990,  wilh  pro-heanng  briefs  due  on 
Ma.'ch  30, 1990.  On  March  8, 1990,  the 
G  vemment  of  Romania  requested  a 
postponement  of  at  least  60^  days  to 
a'lnw  sufficient  time  to  gather  and 
submit  corrected  per  capita  gross 
national  product  ("GNP")  statistics  for 
t.he  period  of  review.  At  that  time,  the 
govemm.ent  believed  that  the  former 
gcvemment  had  provided  false 
economic  statistics  to  the  International 
Monetary  Fund  ("IMF"),  data  which 
ul'imately  led  to  the  Department's 
choice  of  Portugal  as  the  surrogate 
country  for  valuation  purposes. 

At  that  time,  the  government  of 
Romania  requested  the  IMF  and  the 
World  Bank  to  assist  in  calculating  more 
accurate  national  income  data  for  the 
earlier  period.  Given  the  unique 
circumstances  that  occurred  in  Romania 
during  the  review  period  and  the 
possibility  that  falsified  GNT  data  could 
affect  significantly  the  results  of  this 
review,  the  Department  granted  a  90-day 
extension  until  July  2, 199a  for  the 
sub.Tiission  of  corrected  economic  data 
and  pre-hearing  briefs.  We  rescheduled 
the  hearing  for  July  16, 1990. 

Subsequently,  the  IMF  did  determine 
that  the  previous  GNP  data  were 
erroneous  and  published  corrected  GNT 
data  in  the  September  1990,  issue  of 
Ir.temat.'oncJ  Financial  Statistics,  an 
IMF  publication.  The  Department 
reopened  its  inquiry  as  to  the  potential 
surrogate  countries  that  would  be 
appropriate  for  the  purposes  of  the  final 
results.  On  October  3, 1990,  the 
Department  determined  that  Yugoslavia, 
Algeria.  Malaysia.  South  Africa,  Brazil, 
and  Mexico  were  potential  surrogates 
for  the  purposes  of  the  final  results, 
given  the  corrected  GNP  data  provided 
for  Romania  for  the  period  of  review.  On 
October  15. 1990,  the  Departinent 
attempted  to  solicit  cost  data  from  each 
cf  the  named  surrogate  countries.  On 
November  21, 1990.  the  Department 
solicited  comments  from  the  parties  to 
the  proceeding  with  respect  to  such  data 
and  the  surrogate  selection  issue. 
Having  reviewed  all  surrogate  data  on 
the  record,  as  well  as  the  parties' 
comments,  the  Department  has  chosen 
Yugoslavia  as  the  surrogate  country  for 
the  purposes  of  the  final  results.  For  a 
farther  discussion  of  the  Department's 
selection  for  the  purposes  of  the  final 
results,  please  refer  to  the  discussion  in 
the  Fcrcign  Market  Value  section. 


We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tanff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  a.'-e 
shipments  of  tapered  roller  bearings  and 
parts  thereof,  finished  or  unfinished, 
from  Romania.  During  ih*'  --pview  period, 
this  merchandise  was  clr^*-  fiable  under 
items  680.30,  680  39.  681  '  ^  and  692.32  of 
the  Tariff  Schedules  of  ihe  L  ruled  States 
("TSUS").  This  merchandiiie  is  currently 
classifiable  under  Harmor.ijed  Tariff 
Schedule  ("HTS")  items  648  ::.00, 
848.29.10,  848.29  93,  848.32  04.  848.33.04. 
and  848.39.02.  The  TSUS  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

This  review  covers  the  sole  Romanian 
exporter,  Tehnoimportexport,  and  the 
period  February  6, 1987  through  May  31. 
1988. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tanff  Act. 
Purchase  price  was  based  on  the 
packed,  fo.b.  price  to  unrelated 
purchasers  in  the  United  States.  We 
deducted  the  respondent's  packing 
expenses  and.  as  best  information 
available,  added  surrogate  packing 
expenses  based  on  packing  cost  data 
from  bearings  producers  in  Thailand 
and  Singapore.  We  made  deductions  for 
foreign  inland  freight  and  handling, 
based  on  Yugoslavian  surrogate 
information.  No  ether  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  the  most  recent  review  of  this 
order,  the  Department  treated  Romania 
as  a  state-controlled  economy  country. 
None  of  the  parties  to  the  proceeding  are 
contesting  such  treatment  in  this  review, 
so  we  have  calculated  foreign  market 
value  in  accordance  with  section  773(c) 
of  the  Tariff  Act  and  §  353.8  of  the 
applicable  Commerce  Regulations 
(1988). 

Based  upon  the  corrected  GNT  for 
Romania,  the  Department  identified 
Yugoslavia,  Algeria,  Malaysia,  South 
Africa,  Brazil,  and  Mexico  as  potential 
surrogate  countries  for  these  final 
results  These  countries  are  middle- 
income  countries  and  represent  similar 
levels  of  development  based  on  per 
capita  incomes  and  labor  distnbutions. 
We  would  have  been  unable  to  obtain 
appropriate  sales  or  constructed  value 
data  f.-om  any  of  the  selected  countries; 
see  January  3, 1991  memorandum  to  the 
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file  from  Karin  Price.  Therefore,  we  used 
the  factors  of  production  approach  to 
calculate  foreign  market  value.  Of  the 
six  potential  surrogates,  we  have  chosen 
Yugoslavia  as  the  surrogate  for  Romania 
because  if  is  the  most  comparable  to 
Romania  in  terms  of  economic 
development,  and  we  were  able  to 
obtain  sufficient  factors  valuation  data 
for  Y'ugoslavia. 

We  used  the  following  information  to 
value  the  factors  of  production: 

•  We  based  the  values  for  steel  used 
to  manufacture  the  inner  and  outer  rings 
(AISI 4118).  the  rollers  and  some  rings 
(SAE  52100).  and  the  cages  (DIN  1623) 
on  official  Eurostat  data  for  Yugoslavian 
imports  of  these  types  of  steel  from  the 
European  Community; 

•  In  the  absence  of  reliable  data  from 
the  surrogate  countries,  as  best 
Information  available,  we  based  scrap 
value  on  the  Eurostat  data  for  world 
exports  of  alloy  scrap  steel  to  Portugal; 

•  We  based  labor  rates  on  data 
pubhshed  by  the  International  Labour 
Office  ("ILO")  for  Yugoslavia; 

•  We  based  freight  costs  on  public 
rates  obtained  from  Yugoslavia; 

•  As  best  information  available,  we 
based  overhead  and  indirect  labor  costs 
on  the  costs  of  a  bearing  company  in 
Portugal; 

•  We  used  the  statutory  minimum  of 
ten  percent  of  the  sum  of  materials  and 
fabrication  costs  for  general  expenses: 

•  We  used  the  statutory  minimum  of 
eight  percent  of  the  sum  of  material 
costs,  fabrication  costs,  and  general 
expenses  for  profit; 

•  We  added  U.S.  packing  to  the 
constructed  value,  in  accordance  with 
section  773(e)(1)(c)  of  the  Tariff  Act.  For 
U.S.  packing,  we  used  the  best 
information  available,  as  described  in 
the  United  States  Price  section  of  this 
notice. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  S  353.60(a)  of  the 
Department's  regulations  (19  CFR 
353.60(a)(1990)).  Normally,  we  use 
certified  exchange  rates  furnished  by 
the  Federal  Reserve  Bank  of  New  York, 
but  no  certified  rates  were  available  for 
Yugoslavia.  Therefore,  all  currency 
conversions  were  made  using  monthly 
average  exchange  rates  published  by  the 
IMF,  as  best  information  available. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  petitioner,  we  held  a 
hearing  on  July  16, 1990,  and  received 
pre-hearing  and  rebuttal  briefs  from 
respondent,  TIE.  and  petitioner.  The 
Timken  Company.  After  we  identified 


the  new  list  of  potential  surrogates,  we 
solicited  comments  on  the  surrogate 
selection  issue. 

Comment  1 

Petitioner  argues  that  factual 
submissions  filed  after  the  preliminary 
results  or  later  than  180  days  after 
initiation  of  the  review  should  have 
been  rejected  and  returned  to 
respondent  in  accordance  with  19  CFR 
353.31(a), 

Department's  Position 

We  disagree.  The  Department's 
regulations  (19  CFR  3S3.31(b))  provide 
an  exception  to  the  time  limits  outlined 
In  section  (a)  when  the  Department 
requests  the  submission  of  factual 
information.  On  March  21, 1990.  the 
Department  agreed  that,  given  the 
unique  circumstances  surrounding  this 
review,  the  Department  would  consider 
the  corrected  economic  statistics,  if  the 
data  was  submitted  within  90  days. 

Comment  2 

Petitioner  argues  that  Portugal  is  the 
correct  surrogate  country  for  Romania. 
There  exists  more  complete  publicly 
available  data  pertaining  to  Portugal 
than  for  any  other  potential  surrogate 
country  with  a  comparable  economy. 
Moreover,  petitioner  argues  that 
Portugal  has  been  chosen  as  a  surrogate 
for  every  other  review  of  TRBs  and 
antifriction  bearings  from  both  Hungary 
and  Romania,  including  the  preliminary 
results  of  this  review. 

Petitioner  argues  that  Yugoslavia  is 
not  an  appropriate  choice  as  there  is  an 
outstanding  antidumping  duty  order  on 
TRBs  from  Yugoslavia.  Further,  there  is 
evidence  of  dumping  of  relevant  steel 
products  from  Yugoslavia  into  the 
European  Community,  as  well  as 
evidence  of  subsidization  of  some  steel 
products  in  Yugoslavia.  Moreover, 
Yugoslavia  has  pursued  a  steady  policy 
of  currency  devaluation  throughout  the 
1980's,  distorting  export  prices. 
Petitioner  notes  that  South  Africa, 
although  comparable  in  terms  of  GNP, 
would  be  difficult  to  use  as  a  surrogate 
because  of  the  apartheid  system  in  that 
country  and  various  trade  embargos 
which  would  make  it  difficult  to 
accurately  determine  production  factor 
data.  Petitioner  claims  that  Brazil  and 
Mexico  would  not  be  good  choices  since 
their  steel  industries  are  highly 
subsidized,  and  information  from 
Algeria  is  unreliable  due  to  the  state- 
controlled  method  of  management  in 
that  country. 

Respondent  objects  to  the  choice  of 
Portugal  as  the  surrogate  country  for 
Romania,  given  the  revised  IMF 
statistics  which  show  that  Portugal  is 


not  comparable  to  Romania  in  terms  of 
level  of  economic  dev  .opment. 
Respondent  argues  that  the  Department 
is  required  to  initiate  the  surrogate 
selection  process  for  each 
administrative  review  independently 
from  earlier  surrogate  determinations. 
Moreover,  respondent  claims  that,  since 
Portugal  is  not  a  significant  producer  of 
comparable  merchandise,  it  would  not 
be  a  good  surrogate  for  Romania. 

Respondent  believes  that  Mexico 
would  be  the  best  surrogate  country, 
and  that  Yugoslavia  would  be  the  next 
most  appropriate  choice.  Both  are  close 
to  Romania  in  terms  of  per  capita  GNP, 
both  have  significant  development  in  the 
industry  producing  such  or  similar 
merchandise,  and  both  have  a  wide 
variety  of  publicly  available  data. 
Respondent  claims  that  Mexico  is  the 
better  choice  since  its  per  capita  GNP  is 
more  equivalent  to  Romanian  GNP 
when  Romanian  GNP  is  converted  to 
U.S.  currency  based  on  the  recently 
devalued  exchange  rates  rather  than  at 
rates  existing  at  the  time  of  the  period  of 
review.  (See  Comment  4.)  Respondent 
distinguishes  between  the  use  of  TRB 
sales  prices  and  surrogate  factor 
information,  arguing  that  factors  data 
are  appropriate  despite  evidence  of 
dumping  which  would  typically  prevent 
the  Department  from  using  sales  prices 
of  TRBs.  Respondent  argues  that  export 
prices  of  steel  are  preferable  to  import 
prices,  because  Romania  produces  its 
own  steel  and  import  prices  would  be 
upwardly  biased.  There  is  no  evidence 
that  either  Malaysia  or  Algeria  are 
significant  producers  of  bearing  quality 
steel.  Brazil  is  inappropriate  because  of 
its  hyperinflation  and  the  relationship 
between  one  of  the  major  bearing 
producers  in  Brazil  and  the  petitioner. 
South  Africa  also  is  not  a  good  choice 
due  to  distortions  in  data  resulting  from 
the  apartheid  system  in  that  country. 

Department's  Position 

As  discussed  in  the  Foreign  Market 
Value  section,  we  have  determined  that 
Yugoslavia  should  be  the  surrogate 
country  for  the  purpose  of  the  final 
results.  We  have  chosen  Yugoslavia 
because  it  is  the  country  most 
comparable  to  Romania,  in  terms  of 
economic  development,  and  we  were  t 

able  to  obtain  sufficient  factors 
valuation  data  for  that  country.  We 
agree  with  petitioner  that  the 
Department  normally  does  not  use  sales 
data  of  TRBs  from  a  country  subject  to 
an  antidumping  or  countervailing  duty 
order  because  of  the  potential  distortion 
in  prices.  An  antidumping  or 
countervailing  duty  order  on  TRBs  does 


Federal  Register  /  Vol.  56,  No.  8  /  Friday.  January  11.  1991  /  Notices 


1171 


not,  however,  preclude  the  use  of  factor 

price  data. 

With  respect  to  factor  price  data  for 
Yugoslavia,  the  subsidization  of  steel 
products  to  which  the  petitioner  refers 
involved  export  subsidies  only,  not 
domestic  production  of  steel.  Therefore, 
the  Department  first  attempted  to  obtain 
domestic  prices  of  steel,  the  major  raw 
material  input.  Unable  to  obtain  such 
data,  the  Department  then  turned  to  the 
question  of  whether  to  use  official 
import  or  export  data  for  Yugoslavian 
steel  inputs.  Because  of  the  export 
subsidies  mentioned  above,  as  well  as 
several  antidumping  proceedings  in  the 
European  Community,  we  relied  on 
import  prices  of  steel  rather  than  export 
prices. 

With  respect  to  respondent's  concern 
tliat  import  prices  of  steel  could  be 
upwardly  biased,  we  note  that  import 
prices  represent  the  price  of  steel 
available  to  domestic  producers  of 
TRBs,  and  there  is  no  reason  to  believe 
that  these  prices  are  significantly  greater 
than  those  for  domestically  produced 
steel. 

Comment  3 

Petitioner  argues  that  the  Department 
should  reject  TIE'S  entire  questionnaire 
response  and  use  the  best  information 
available  because  the  response  was 
inaccurate  and  the  Department  was 
unable  to  verify  all  data  submitted.  The 
Department  was  denied  access  to  the 
Alexandria  plant  at  verification.  Further, 
TIE  did  not  allow  verification  of  direct 
and  indirect  labor  factors  or  overhead 
information  at  the  Brasov  plant. 
Moreover,  certain  direct  labor 
components  were  omitted  from  the 
submitted  labor  factors,  and  TIE 
misinformed  the  Department  regarding 
the  types  of  steel  used  in  bearing 
production,  the  bearing  weights,  and  the 
amount  of  scrap  generated  through  the 
manufacturing  process. 

Respondent  argues  that,  since  the 
Department  verified  similar  factors  at 
the  Alexandria  plant  during  a  previous 
verification,  another  verification  at  that 
plant  was  not  necessary.  Moreover,  the 
Alexandria  plant  was  not  producing 
TRBs  for  export  to  the  United  States  at 
the  time  cf  the  verification.  The  Brasov 
plant  accounted  for  more  than  95 
percent  of  all  exports  during  the  period 
of  review.  Respondent  claims  that  TIE 
did  permit  verification  of  direct  and 
indirect  labor  at  the  Brasov  factory  and 
supplied  data  for  all  labor  components. 

Deportment 's  Pas  Hi  en 

We  disagree  with  petitioner.  The 
minor  discrepancies  found  at 
verification  at  the  Brasov  plant  do  not 
warrant  rejectiiig  the  entire 


questionnaire  response.  The  Department 
elected  not  to  verify,  information 
submitted  by  the  Alexandria  production 
facility.  Sales  from  the  Alexandria  plant 
acpount  for  an  insignificant  portion  of 
tot^l  U.S.  sales.  We  noted  the 
discre^pancies  in  submitted  direct  labor 
amounts  and  have  adjusted  our 
calculations  accordingly.  Also,  we  have 
applied  surrogate  overhead  and  indirect 
labor  rates  as  best  information 
available.  For  both  the  preliminary  and 
final  results,  we  used  the  standard 
weights  for  steel  submitted  by 
respondent.  We  verified  these  weights 
against  actual  weights,  and  found  that  in 
almost  all  cases,  standard  weights 
resulted  in  slightly  overstated  costs. 
Therefore,  we  accepted  the  submitted 
standard  weights.  For  scrap,  we 
adjusted  for  any  discrepancies  found  at 
verification  in  both  the  preliminary  and 
final  results. 

Comment  4 

Respondent  claims  that  the 
Department's  calculation  of  GNP  is 
incorrect  and  overstates  the  actual  GNP 
for  Romania.  While  the  Department 
used  corrected  GNP  figures  submitted 
by  the  new  government  for  this  review 
period,  the  Department  has  converted 
these  figures  to  dollars  using  the 
exchange  rate  set  by  the  previous 
government.  Respondent  argues  that, 
just  as  the  GNP  statistics  under  the  old 
regime  were  overstated  and  suspect,  the 
14-15  lei/dollar  exchange  rate  set  during 
that  time  exaggerates  the  value  of  the  lei 
by  approximately  250  percent,  and 
should  be  disregarded  in  favor  of  the 
new  exchange  rate  set  by  the  present 
Romanian  government  (35  lei/dollar). 

Petitioner  argues  that  the  Department 
used  the  correct  exchange  rate  and  that 
the  new  government's  recent 
devaluation  of  the  currency  is  not 
relevant  to  this  review  period. 

Department 's  Position 

We  agree  with  petitioner.  Unlike  the 
1988  GNP  figures  reported  by  the  former 
government,  which  were  factually 
incorrect,  the  14-15  lei/dollar  exchange 
rate  used  by  the  Department  reflects  the 
actual  rate  used  to  convert  currency 
during  the  1987-1988  review  period. 

Concerns  about  overvaluation  are 
irrelevant.  Even  in  market  economy 
cases,  there  is  no  way  to  objectively 
determine  to  what  extent  a  currency  is 
overvalued  or  undervalued.  What 
matters  is  the  actual  rate  of  conversion 
during  the  time  period  under 
consideration.  Therefore,  we  have  used 
the  14-15  lei/dollar  exchange  rate. 


Comment  5 

Respondent  claims  that  the 
Department  neglected  to  take  into 
account  purchasing  power  differences  in 
the  various  economies  and  levels  of 
infrastructure  in  determining  the 
primary  surrogate  country  for  Romania 
According  to  respondent,  there  is  a 
wealth  of  publicly  available  evidence 
which  suggests  that  Romania  has.  by 
far.  the  lowest  standard  of  living  in 
Eastern  Europe.  For  example,  the 
number  of  automobiles  or  telephones 
per  capita  is  lower  in  Romania  than  in 
many  other  Eastern  European  countries. 
Given  this  lower  standard  of  living,  it  is 
clear  that  Mexico  is  the  best  surrogate 
country. 

Department's  Position 

After  considering  broad  measures  of 
economic  development  such  as  per 
capita  GNP  and  the  distribution  of  labor 
between  industry  and  agriculture,  the 
Department  found  that  Yugoslavia  was 
more  comparable  than  Mexico  to 
Romania.  The  Department  considers  per 
capita  GNP  to  be  a  broader,  and. 
therefore,  more  accurate  measure  of 
comparability  than  the  number  of 
telephones  or  automobiles  per  capita. 

The  Department  is  unaware  of  any 
current  statistics  on  purchasing  power 
differences  between  Romania  and  its 
possible  surrogates,  and  the  respondent 
has  submitted  no  data  in  this  regard. 
Therefore,  we  are  unable  to  make 
purchasing  power  comparisons  for  the 
purposes  of  determining  surrogates  in 
this  review. 

Comment  8 

Respondent  claims  that  the 
Department  relied  on  the  wrong  steel 
classification  in  valuing  hot-roiled  alloy 
steel  bar.  TIE  uses  AISI  4118,  a  low 
carbon  steel,  to  produce  the  inner  and 
outer  nngs  (i.e.,  cups  and  cones)  of  the 
great  majority  of  its  tapered  roller 
bearings,  while  the  Department  relied  on 
the  price  of  high-carbon  steel  to  value 
this  factor.  Respondent  also  argues  that 
the  Department  should  have  used  actu-il 
1988  data  to  value  steel,  rather  than 
using  proportional  increases  between 
1986  and  1987  prices  to  calculate  1988 
prices. 

Petitioner  believes  that  the 
Department  used  the  correct  rynpe  of 
steel  to  value  steel  factors  but  agrees 
with  respondent  that  actual  lf«8  prices 
should  have  bpen  used. 

Department  s  Position 

We  agree  with  respondent  that  steel 
grade  AISI  4118  was  incorrectly  valued 
and  have  used  prices  for  a  low-carbon 
alloy  steel  to  value  such  steel  for  these 
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Final  results.  We  have  also  used  actual 
1988  prices  to  value  1988  steel  data. 

Comment  7 

Petitioner  argues  that  the  Department 
should  value  labor  based  on  fully 
loaded,  skill-specific  labor  rates,  so  as 
not  to  understate  full  labor  costs. 
Petitioner  also  claims  that  data 
published  by  the  ILO  do  not  include 
fringe  benefits. 

Respondent  argues  that  ILO  labor 
rales  are  fully  loaded  and  that  the 
Department  should  not  distinguish 
between  skilled  and  unskilled  labor. 

Department's  Position 

Since  ILO  and  Bureau  of  Labor 
Statistics'  data,  as  well  as  TlE's 
questionnaire  response,  do  not 
distinguish  between  skilled  and 
unskilled  labor  rates,  it  was  impossible 
for  the  Department  to  value  Romanian 
labor  on  the  basis  of  skill-specified 
labor  rates.  We  agree  with  respondent 
that  ILO  labor  rates  are  fully  loaded,  as 
confirmed  with  the  ILO. 

Comment  8 

Petitioner  argues  that  the  factory 
overhead  rate  of  22.6  percent  used  for 
the  preliminary  results  is  understated 
because  it  is  based  on  summary  pages 
from  a  Portuguese  bearing  producer's 
financial  statement  and  does  not 
account  for  indirect  labor  costs. 
Mexican  industry  information  submitted 
by  TIE  does  not  relate  specifically  to 
TRB  production  and  is  unsubstantiated. 
Petitioner  prefers  the  overhead  rate 
submitted  by  the  U.S.  Embassy  in 
Portugal  because  it  better  captures  all 
overhead  expenses.  The  producer  who 
supplied  these  data  has  available  to  it 
the  full  financial  record  and  can  better 
determine  the  actual  overhead  rate. 

Respondent  objects  to  use  of  the 
overhead  rate  derived  from  the  financial 
statement;  it  is  inaccurate  because  the 
Portuguese  producer  who  provided  the 
financial  statement  may  import  its  raw 
materials  from  a  related  company  using 
transfer  pricing,  which  would  overstate 
overhead  as  a  percentage  of  cost  of 
manufacturing  by  understating  materials 
costs.  Moreover,  this  Portuguese  bearing 
producer  is  related  to  a  company  which 
is  covered  by  an  antidumping  duty 
order.  Respondent  also  objects  to  the 
use  of  the  overhead  rate  reported  by  the 
U.S.  Embassy  in  Portugal  because  it  is 
from  an  unidentified  source  without  any 
classification  of  expenses.  Respondent 
argues  that  the  Department  should  use 
the  overhead  rate  of  15.4  percent 
determined  in  the  investigation  of  TRBs 
from  Romania  or  use  the  overhead  rate 
of  25  percent  for  Mexico  that  respondent 
submitted. 


Department 's  Position 

As  best  information  available,  we 
have  calculated  an  overhead  rate  of  24.3 
percent  based  on  depreciation,  utility 
costs,  and  miscellaneous  product  costs 
using  the  1987  financial  statement  of  the 
Portuguese  bearing  company.  Because 
the  overhead  rate  does  not  account  for 
indirect  labor,  and  should  have,  we  have 
included,  also  as  best  information 
available,  an  additional  15  percent  of 
total  labor  costs  to  the  24.3  percent  to 
account  for  indirect  labor.  This  figure 
was  provided  by  the  U.S.  Embassy  in 
Portugal  and  is  the  only  indirect  labor 
figure  available.  When  the  24.3  percent 
overhead  rate  is  adjusted  to  include 
indirect  labor,  we  find,  on  average,  an 
effective  overhead  rate  of  approximately 
30  percent. 

While  we  recognize  respondent's 
concern  regarding  the  potential 
overstatement  of  overhead  due  to 
transfer  prices,  the  Portuguese  data  are 
better  documented  than  any  other  data 
on  record  and  represents  the  best 
information  available.  Except  for  the 
indirect  labor  component,  we  have  not 
relied  on  the  overhead  rate  reported  by 
the  U.S.  Embassy  in  Portugal  in 
February  1990,  because  no  source 
documentation  was  provided  to  support 
it.  However,  we  note  that  when  we 
adjust  the  24.3  percent  overhead  rate  to 
include  indirect  labor,  the  adjusted 
figure  is  close  to  that  reported  by  the 
U.S.  Embassy  in  Portugal  in  February 
1990,  which  does  include  indirect  labor. 

Comment  9 

Respondent  argues  that  the  use  of 
packing  costs  from  a  Swedish  company 
related  to  a  company  subject  to  an 
antidumping  duty  order  and  based  on 
proprietary  information  from  another 
proceeding  without  that  company's 
consent  is  inappropriate.  Moreover. 
Swedish  packing  costs  would  be  higher 
than  packing  costs  in  Romania  since 
Swedish  packing  methods  are  more 
sophisticated.  The  Department  should 
use  actual  Romanian  packing  costs  or 
Thai  or  Singapore  packing  costs  from 
the  investigations  of  antifriction 
bearings  from  Thailand  and  Singapore. 

Petitioner  claims  that  packing  costs 
were  determined  correctly  for  the 
preliminary  results  of  this  review. 

Department's  Position 

We  agree  with  respondent  that  this 
information  should  not  have  been  used 
since  it  was  based  on  proprietary  data, 
and,  for  these  final  results,  have  used 
packing  costs  obtained  from  bearing 
producers  in  Thailand  and  Singapore. 
This  information  is  the  only  packing 
data  from  bearing  manufacturers 


available  for  the  period  covered  by  our 
review.  Moreover,  Thailand  and 
Singapore  are  more  comparable  to 
Romania  than  is  Sweden  in  terms  of 
economic  development. 


Comment  10 

Petitioner  argues  that  the  Department 
should  reduce  U.S.  price  for  credit  costs 
incurred  by  TIE.  These  credit  costs 
should  be  calculated  based  on  the  time 
period  between  the  date  of  invoice 
(when  U.S.  customers  received  titb  to 
the  product)  and  the  date  of  actual 
payment,  and  on  the  average  discount 
rate  prevailing  in  the  surrogate  country 
throughout  the  review  period. 

Respondent  argues  that  the 
Department  did  deduct  credit  expenses 
from  the  U.S.  price  for  the  preliminary 
results  and  that  the  interest  rate  in  effect 
in  Romania  at  the  time  of  the  review  is 
appropriate  for  such  a  calculation. 

Department's  Position 

When  U.S.  price  is  based  on  purchase 
price,  adjustments  for  differences  in 
circumstances  of  sale,  such  as 
differences  in  credit  expenses,  are  made 
to  foreign  market  value,  in  accordance 
with  §  353.56  of  the  Commerce 
regulations.  In  this  case,  there  are  not 
enough  home  market  or  surrogate 
country  data  to  enable  us  to  determine 
differences  in  credit  expenses  between 
U.S.  sales  and  constructed  value. 
Therefore,  we  are  unable  to  adjust  for 
any  such  differences. 

Comment  11 

Petitioner  has  noted  that  the 
Department  should  have  included  in  this 
review  all  products  within  the  scope  of 
the  order  that  are  admitted  to  a  foreign 
trade  zone  ("FTZ")  or  subzone, 
regardless  of  whether  "privileged"  or 
"non-privileged"  status  has  been  elected 
for  such  products  upon  their  entry  to  the 
zone. 

Department's  Position 

To  the  extent  that  any  of  TIE's  sales 
during  the  review  period  were  "non- 
privileged"  merchandise  upon 
admittance  into  an  FTZ  and  were 
subsequently  transformed  into 
merchandise  not  covered  by  this  order 
(e.g..  automobiles)  before  entering  the 
U.S.  Customs  territory,  the  Department 
would  have  no  basis  to  assess  dumping 
duties  on  such  merchandise.  Concerns 
about  the  assessment  and  collection  of 
dumping  duties  on  FTZ-destined 
merchandise  have  been  addressed  in  the 
Department's  proposed  FTZ  Regulations 
which  were  most  recently  published 
November  20. 1990.  Section  400.33,  for 
example,  proposes  that  all  merchandise 
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subject  to  an  antidumping  or 
countervailing  duty  order  shall  be 
placed  in  "privileged"  status  upon 
admission  into  a  zone  or  subzone  and 
subject  to  duties  or  suspension  of 
liquidation  upon  entry  for  consumption 
in  the  United  States.  This  proposal  was 
designed,  among  other  things,  to  prevent 
zones  from  being  used  to  circumvent  the 
antidumping  and  countervailing  duty 
laws.  See  55  FR  48446,  48450--18451. 

To  the  extent  that  any  of  TIE's  sales 
during  the  review  period  were  placed  in 
"privileged"  status  or  were  placed  in 
"non-privileged"  status  and  transformed 
into  merchandise  still  covered  by  the 
TRB  order  (e.g..  parts  transformed  into 
bearings),  prior  to  entering  U.S.  Customs 
territory.  Customs  would  have 
suspended  liquidation,  and  will  assess 
duties,  as  appropriate. 

Comment  12 

Petitioner  argues  that  the  Department 
should  average  the  economic  statistics 
over  three  to  five  years  in  identifying  the 
potential  surrogate  countries.  Petitioner 
calls  attention  to  the  Department's 
October  3, 1990,  memorandum,  which 
suggested  "that  a  three  to  five  year 
average  of  production  cost  figures  may 
provide  better  estimates  of  factor  costs." 
Based  upon  petitioner's  derivation  of  a 
1985-1988  average  of  various  economic 
data,  petitioner  advises  that  Uruguay, 
Argentina,  and  Portugal  should  be 
added  to  the  Department's  hst  of 
potential  surrogates,  given  the 
comparability  of  their  levels  of 
economic  development  to  that  of 
Romania. 


Manufacturer/exporter 

penod 

Margin 
(percent) 

Tehnotfnportexport 

02/06/87- 

05/31/88 

13.89 

Department's  Position 

We  disagree.  The  Department 
generally  limits  its  review  of  data  to  the 
period  of  review  and  looks  outside  the 
review  period  only  when  circumstances 
warrant  such  analysis.  See 
memorandum  from  Erik  Heitfield  to 
Karin  Price  of  December  19. 1990.  At  the 
time  the  Department  identified  the 
potential  surrogates  for  the  fmal  results 
of  this  review,  the  IMF  had  only 
published  one  year  of  corrected  GNP 
data  for  Romania  (1988  data).  As  a 
result,  we  limited  our  review  of  the 
economic  data  of  1988,  even  though  this 
review  covers  the  period  February  6, 
1987  through  May  31, 1988. 

Final  Results  of  the  Review 

As  a  result  of  our  review  of  the 
comments  received,  we  have  determined 
the  margin  to  be: 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  foreign  market  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  dumping  duties  based  on 
the  above  margin  shall  be  required  on 
entries  of  this  merchandise  from  TIE. 
For  any  entries  of  this  merchandise  from 
a  new  exporter,  whose  first  shipments 
occurred  after  May  31, 1988,  and  who  is 
unrelated  to  TIE.  a  cash  deposit  of  13.89 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  TRBs  from  Romania 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  the  pubbcation  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  353.22  of  the  Department's 
regulations  (19  CFR  353.22  (1990)). 

Dated:  January  4, 1991. 
Franda  |.  Sailer. 

A  cting  Assistant  Secretary  for  Import 
Administation. 

[FR  Doc.  91-652  Filed  1-10-91;  8:45  am] 
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[C-54»-501) 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Thailand; 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review.  

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  firom  Thailand.  We  preliminarily 
determine  the  total  bounty  or  grant  for 
the  period  January  1, 1987  through 
December  31, 1987  to  be  2.05  percent  ad 


valorem.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephanie  Moore  or  Paul  McGarr,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2788. 

SUPPl£MENTARV  INFORMATION: 

Background 

On  August  8, 1988.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (53  FR  29754)  of  the 
countervailing  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  (50  FR  32751: 
August  14, 1985).  On  August  31, 1988.  the 
petitioners,  the  standard  pipe 
subcommittee  of  the  Committee  on  Pipe 
and  Tube  Imports  and  its  individual 
producer  members,  requested  an 
administrative  review  of  the  order.  We 
initiated  the  review,  covering  the  period 
January  1, 1987  through  December  31, 
1987  on  September  27, 1988  (53  FR 
37618).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  (the  Tariff  Act).  This  is  the 
first  administrative  review  since  the 
publication  of  the  order. 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS),  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  wilhdrawrn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  circular  welded  carbon 
steel  pipes  and  tubes,  with  an  outside 
diameter  of  0.375  inches  or  more  but  not 
over  16  inches,  of  any  wall  thickness. 
These  products,  commonly  referred  to  in 
the  industry  as  standard  pipe  or 
structural  tubing,  are  produced  to 
various  ASTM  specifications,  most 
notably  A-120,  A-53,  and  A-135.  During 
the  review  period,  such  merchandise 
was  classified  under  item  numbers 
610.3231.  610.3234,  610.3241.  610.3242. 
610.3243,  610.3252.  6103254,  610.3256, 
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610.3258.  and  610.4925.  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  cuirently  classifiable  under  HTS  item 
numbers  73.04.10ia  73.04.2050. 
73.04.2070,  73.04.3100,  73.04.3900. 
73.04.905a  73.05.10ia  73.05.llia 
73.05.12ia  73.05.1910,  73.05.3140. 
73.05.38ia  73.05i»10,  73.05.2060, 
73.06.3Oia  73.06.3050,  73.06.6050,  and 
73.06,9010.  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1987  throu^  December  31. 1987  and 
nine  progrsnis. 

Analysis  of  Programs 

'Jj  Tax  Certificates  for  Exports 

Under  the  Tax  and  Duty 
Compensation  of  Exported  Goods 
Produced  in  the  Kingdom  Act  of  1981 
(Tax  and  Duty  Act),  the  Government  of 
Thailand  issues  tax  certificates  to  the 
exporter  of  record  to  rebate  indirect 
taxes  and  import  duties  on  inputs  used 
to  produce  exports.  The  rebate  rates  are 
computed  on  the  basis  of  an  input/ 
output  (I/O)  study  initially  pubhshed  in 
1980  based  on  1975  data,  and  updated  in 
1985  using  1980  data. 

The  Thai  Ministry  of  Finance  used  the 
1/0  study  to  compute  the  value  of  total 
inputs  (both  imports  and  local 
purchases)  used  in  a  discrete  range  of 
sector-specific  products  at  ex-factory 
prices.  The  Ministry  then  calculates  the 
import  duties  and  indirect  taxes  on  each 
input,  and  two  rebate  rates.  The  "A" 
rate  rebates  import  duties  and  indirect 
domestic  taxes  (import  sales  tax  and 
business  taxes).  The  "B"  rate  rebates 
only  the  business  taxes.  The  "B"  rate  is 
used  by  exporters  that  receive  duty 
drawback,  import  duty  exemptions  on 
raw  materials  or  when  the  firms  do  not 
use  imported  raw  materials  in  their 
production  process.  The  "A"  or  "B"  rate 
is  then  applied  to  the  total  FOB  value 
of  the  export  to  determine  the  amount  of 
the  rebate. 

The  rebates  are  paid  to  companies  by 
tax  certificates  which  can  be  used  to 
pay  various  tax  liabilities  or  they  can  be 
transferred  or  sold  to  other  companies. 
The  rebate  rates  in  effect  during  the 
review  period  were  set  forth  in  the 
"Notification  of  the  Committee  on  Tax 
Rebates.  No.  Or.  2/2529."  effective 
February  5. 1986.  The  calculation  of 
these  rates  was  based  on  the  updated  1/ 
O  study  published  in  1985.  The  "A"  rate 
for  sector  I/O  106,  which  includes 
circular  welded  carbon  steel  pipes  and 
tubes,  is  8.11  percent,  and  the  "B  '  rate  is 
4  98  percent 


In  Final  Affirmative  Countervailing 
Duty  Determination  and  Countervailing 
Duty  Order  Certain  Apparel  from 
Thailand  (50  FR  9818;  March  12. 1985), 
we  examined  Thailand's  rebate  system 
under  the  Tax  and  Duty  Act.  We  found 
that  the  program  was  intended  to  rebate 
indirect  taxes  and  import  duties  and 
that  the  rebate  rates  had  been 
reasonably  calculated.  In  subsequent 
investigations  involving  products  from 
Thailand,  including  the  investigation  in 
this  proceeding,  we  reaffirmed  this 
determination.  Because  this  program  is 
available  only  to  exporters,  it  is 
countervailable  to  the  extent  that  it 
confers  an  overrebate  of  import  duties 
and  indirect  taxes. 

The  value  of  all  domestically- 
produced  finished  goods,  as  shown  in 
the  I/O  tables,  is  an  ex-factory  value. 
Because  the  rebate  is  applied  to  the 
FOB.  value  of  export,  we  adjusted  the 
ex-factory  value  to  reflect  an  FOB. 
value.  The  I/O  tables  do  not  separate 
wholesale  margin  and  transportation 
costs  applicable  solely  to  domestically- 
produced  finished  goods.  Therefore,  we 
divided  the  wholesale  margin  and 
transportation  costs  for  all  finished 
goods  in  the  I/O  106  sector,  including 
imports,  by  the  ex-factory  value  of 
imported  and  domestically-produced 
finished  goods  in  the  sector.  We  then 
multiplied  the  ex-factory  value  of  all 
domestically-produced  finished  goods  in 
the  sector  by  this  ratio.  We  added  the 
result  to  the  ex-factory  value  of 
domestically-produced  finished  goods  in 
order  to  obtain  the  F.O.B.  adjusted 
value. 

In  order  to  obtain  the  allowable 
rebate  rates,  we  divided  the  import 
duties  and  tax  incidence  on  all  items 
physically  incorporated  into  I/O  106 
sector  products  by  the  F.O.B.  adjusted 
value  of  all  domestically  produced 
finished  goods  in  the  sector.  We  then 
compared  the  authorized  rebate  rate  of 
8.11  percent,  which  is  based  on  both 
physically  and  non-physically 
incorporated  inputs,  to  the  allowable 
rebate  rate  and  found  that  there  is  an 
excessive  remission  of  import  duties  and 
indirect  taxes  to  exporters  of  pipes  and 
tubes.  The  difference  between  the  "A" 
rate  and  the  allowable  rebate  is  0.81 
percent.  To  calculate  the  overrebate  of 
the  "B  ■  rate,  we  followed  the  same 
procedure  outlined  above,  except  that 
we  divided  the  domestic  taxes  by  the 
F.O.B.  adjusted  value  and  compared  the 
result  to  the  authorized  rebate  rate  of 
4.98  percent.  The  difference  between  the 
"B  '  rate  and  the  allowable  rebate  is  0.51 
percent. 

All  four  exporters  of  pipes  and  tubes 
to  the  United  States  received  tax 


certificates  during  the  period  of  review. 
Saha  Thai  and  Siam  Steel  only  used  the 
"B"  rate.  Thai  Hong  and  Thai  Union 
used  both  the  "A"  and  the  "B"  rates.  To 
calculate  the  benfits  received  by  Thai 
Hong  and  Thai  Union,  we  calculated 
weighted-averages  of  the  rates 
applicable  to  their  exports  of  the  subject 
merchandise  to  the  United  States.  We 
then  weight-averaged  each  company's 
benefit  by  its  share  of  exports  of  the 
subject  merchandise  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.54  percent  ad  valorem. 

(2)  Export  Packing  Credits 

Export  packing  credits  (EPCs)  are 
short-term  pre-shipment  and  post- 
shipment  export  loans.  Exporters  apply 
to  commercial  banks  for  EPCs  and  the 
commercial  banks,  in  turn,  submit  the 
applications  to  the  Bank  of  Thailand 
(BOT)  for  approval.  Under  the 
"Regulations  Governing  the  Purchase  of 
Promissory  Notes  Arising  from  Exports" 
(B.E.2528),  effective  January  2, 1988,  the 
BOT  repurchases  promissory  notes 
issued  by  creditworthy  exporters 
through  commercial  banks.  To  qualify 
for  the  repurchase  arrangement, 
promissory  notes  must  he  supported  by 
a  letter  of  credit,  sales  contract, 
purchase  order,  usance  bill  or 
warehouse  receipt.  The  notes  are 
available  for  a  maximum  of  180  days 
and  interest  is  payable  on  the  due  date 
of  the  loan. 

The  BOT  charges  the  commercial 
bank  account  for  the  principal  amount 
plus  five  percent  interest  per  annum  on 
repurchased  packing  credits  issued  in 
connection  with  exports  in  categories 
one  and  two  of  the  "Notification  of  the 
Board  of  Investment  No.  40/2521."  If  the 
terms  of  the  loan  are  not  met,  the  BOT 
charges  the  commercial  bank  a  penalty, 
retroactive  to  the  first  day  of  the  loan,  at 
an  eight  percent  Interest  rate.  The 
commercial  bank  then  charges  the 
exporter's  account  for  the  principal 
amount  plus  seven  percent  interest  on 
the  due  date  of  the  loan.  If  the  exporter 
has  not  met  the  terms  of  the  loan,  the 
commerical  bank  passes  on  the 
additional  eight  percent  penalty  charge 
over  the  term  of  the  loan. 

If  the  exporter  can  prove  that 
shipment  of  the  goods  took  place  within 
60  days  after  the  due  date  (in  the  case  of 
pre-shipment  loans),  or  the  foreign 
currency  was  received  within  60  days 
after  the  due  date  (in  the  case  of  post- 
shipment  loans),  the  penalty  is  refunded 
to  the  commercial  bank  by  the  BOT,  If 
only  a  portion  of  the  goods  was  shipped 
or  only  a  portion  of  the  foreign  currency 
was  received  by  the  due  date,  the 
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exporter  receives  only  a  partial  refund, 
proportional  to  the  value  of  the  goods 
shipped  or  the  foreign  currency 
received.  The  purpose  of  the  penalty 
charge  is  to  ensure  that  companies  are 
using  the  EPCs  to  finance  export  sales. 

We  verified  that,  during  1987, 
commercial  banks  financed  either  the 
full  amount  of  the  promissory  note  or 
sold  a  portion  of  the  promissory  note  to 
the  BOT.  We  verified  at  the  BOT  that 
Saha  Thai,  Siam  Steel,  Thai  Hong,  and 
Thai  Union  received  and  paid  interest 
on  EPC  loans  for  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period.  Because  only 
exporters  are  eligible  for  these  loans,  we 
preliminarily  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rates. 

For  our  benchmark  interest  rate,  we 
used  the  weighted-average  interest  rate 
char"»d  by  commercial  banks  on 
doL.ootic  loans,  bills,  and  overdrafts. 
This  is  the  benchmark  we  have  used  in 
all  previous  Thai  cases.  We  calculated  a 
benchmark  rate  of  9.85  percent  for  1987. 
To  calculate  the  benefit  from  the  EPC 
loans  on  which  interest  was  paid  during 
1987,  we  compared  tne  amount  of 
interest  actually  paid  during  the  review 
period  to  the  amount  that  would  have 
been  paid  at  the  benchmark  rate.  We 
were  unable  to  adequately  verify  EPCs 
received  by  Siam  Steel  and  Thai  Hong. 
As  a  result,  we  used  "best  information 
available"  to  calculate  the  benefits 
bestowed  to  these  two  companies.  We 
applied  the  highest  company  EPC  rate 
calculated  in  this  review  to  both 
companies.  We  then  weight-averaged 
each  company's  benefit  by  its  share  of 
exports  of  the  subject  merchandise  to 
the  United  States.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  1.29  percent  ad 
valorem. 

(3)  Electricity  Discounts  for  Exporters 

The  three  electricity  generating 
authorities  of  Thailand,  the  Electricity 
Generating  Authority  of  Thailand 
(ECAT),  the  Metropolitan  Electricity 
Authority  (MEA),  and  the  Provincial 
Electrical  Authority  (PEA),  provide 
discounts  on  electricity  rates  charged  to 
producers  of  export  products.  All 
exporters  that  are  eligible  to  receive  tax 
certificates  qualify  for  the  electricity 
discounts. 

Once  the  export  transaction  has  been 
completed,  the  exporter  may  apply  for 
the  discount  by  presenting  to  the 
electricity  authority  from  which  it 
receives  its  electricity  bill  the 
appropriate  documents  to  verify  that  an 
export  shipment  has  been  made.  The 
discount  is  calculated  based  on  the 
rebate  rate  in  effect  and  consumption  by 


the  company,  and  the  discount  is 
credited  on  a  subsequent  electricity  bill. 

Thai  Union  was  the  only  exporter  that 
applied  for  and  received  electricity 
discounts  based  on  exports  during  the 
review  period.  Because  electricity 
discounts  are  available  only  to 
exporters,  we  preliminarily  determine 
that  they  are  countervailable. 

To  calculate  the  benefit,  we  divided 
the  total  amount  of  electricity  discounts 
received  by  Thai  Union  during  the 
review  period  by  its  total  export  sales. 
We  then  weight-averaged  this  benefit  by 
Thai  Union's  share  of  exports  of  the 
subject  merchandise  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.22  percent  ad  valorem. 

(4)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  exporters  of  the  subject 
merchandise  did  not  use  them  during  the 
review  period. 

A.  Tax  and  Duty  Exemptions  Under  Section 

2B  of  the  Investment  Promotion  Act  (IPA) 

B.  Repurchase  of  Industrial  Bills 

C.  Export  Processing  Zones 

D.  International  Trade  Promotion  Fund 

E.  Reduced  Business  Taxes  for  Producers  of 

Intermediate  Goods  for  Export  Industries 

F.  Additional  Incentives  under  the  IPA 

•  Income  tax  exemption 

•  Goodwill  and  royalties  tax  exemption 

•  Tax  deduction  of  foreign  marketing 
expenses  and  foreign  taxes 

•  Ejcemption  of  sales  tax  for  promoted 
industries 

•  Exemption  from  payment  of  import 
duties  and  business  taxes  on  machinery 

•  Exemption  on  export  duties  and  busmess 
taxes  on  products  produced  or 
assembled  by  promoted  firms 

•  Deduction  from  assessable  income  of  an 
amount  equal  to  5  percent  of  the  increase 
over  the  previous  year  of  income  derived 
from  exports 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  2.05  percent  ad  valorem 
for  the  period  January  1, 1987  through 
December  31, 1987. 

The  Department  intends^  instruct 
the  Customs  Service  to  assess 
countervailing  duties  of  2.05  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  the  subject  merchandise  exported  on 
or  after  January  1, 1987  and  on  or  before 
December  31, 1987. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act,  of  2.05  percent  of  the 
F.O.B.  invoice  price  on  all  shipments  of 
the  subject  merchandise  from  Thailand 
entered,  or  withdrawn  from  warehouse. 


for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculations 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  bnefs  on 
these  preliminary  results  wuhin  30  days 
of  the  dale  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with 
§  355.38(e)  of  the  Commerce  regulations. 
Any  request  for  disclosure  under  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  afier  the 
date  of  publication. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)ll) 
and  19  CFR  355.22. 

Dated;  January  4, 1991. 
Frands  |.  S«iler, 

Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-716  Filed  1-10-91;  B:45  am) 

BILUNG  COOC  S610-OS-« 


Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 

SUIMMARY:  The  Office  of  Export  Trading 
Company  Affairs.  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller.  Director,  Office  of  Export 
Trading  Company  Affairs,  international 
Trade  Administration  (2021 .177-5131. 
This  is  not  a  toll-free  number. 
8UP»»l^MENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
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Certificate  and  carried  out  in 
compliance  with  ita  terma  and 
-ondldona.  Section  302(b](l)  of  the  Act 
and  15  CFR  32S.e(a]  require  the 
Secretary  to  publiah  a  notice  in  the 
Federal  Raglater  identifying  the 
applicant  and  sununarizing  its  proposed 
export  conduct 

Requaat  for  Public  ComiMnta 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs. 
International  Trade  Administratioa 
Department  of  Commerce,  room  1800, 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
InformaHon  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  90- 
00018."  A  summary  of  the  application 
follows. 

Summuy  of  Ifaa  Application 

Applicant  National  Hydropower 
Association  (NHA).  555  13th  Street  NW.. 
suite  gOO-E.  Washington,  DC  20004. 

Context  Arthur  John  Armstrong. 
Counsel,  telephone:  (202)  452-6972. 

Application  no.:  90-00018. 

Date  deemed  submitted  December  27. 
1990. 

Members  (in  addition  to  applicant): 
Acres  Intematioaal  Corporation. 
Amherst,  NY;  Benham-Hoiway  Power 
Group,  Tulsa,  OK;  EWI  Engineering 
Associates.  Inc..  Middleton,  WI; 
Ossberger  Turbines,  Inc.,  Richmond. 
VA;  Synergies.  Inc.,  Annapolis,  MD: 
Tacoma  Public  Utilities.  Tacoma,  WA. 

Export  Trade 

Products 

Equipment  instrumentation,  and 
supplies  for  (1)  Reservoir/ resource 
assessment;  (2)  environmental 
assessments;  (3)  environmental 
monitoring;  (4)  production  and  power 
generation  systems,  such  as  hydraulic 
turbines  and  generators,  speed 
increasers  and  gears,  power  distribution 
and  specialty  transformers,  switch 
gears,  pumps  and  pumping  equipment 
overhead  cranes,  hoists,  monorail 
systems,  radiotelephone 
communications,  electrical  apparatus 
and  equipment,  wiring,  and 
miscellaneous  ancillary  equipment  and 
supplies:  (5)  transmission  and 
distribution  systems;  [6]  general  and 
technical  hydropower  information  and 
publications;  and  (7)  all  other  products 


related  to  hydropower  development  and 
production  (including  heavy  duty 
transportation  equipment  and  specialty 
constniction  equipment  such  as  stress 
relief  equipment  and  tunneling 
equipment). 

Services 

Elngineering.  design,  and  other 
services  related  to  (I)  Identification, 
conceptual  prefeasibility,  and  feasibihty 
reservoir/ resource  assessment  (2) 
engineering  studies  and  final  designs;  (3) 
environmental  assessment  and  studies; 
(4)  construction  and  project 
management  (5)  plant  management  and 
operations;  (6)  financing,  such  as 
construction  and  long-term  debt 
technical  support  (7)  servicing,  training, 
and  other  services  related  to  the  sale, 
use,  maintenance  rehabilitation,  or 
upgrading  of  Products  or  to  projects  that 
substantially  incorporate  Products:  and 
(8)  all  other  services  related  to 
hydropower  development  and  power 
production. 

Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Services,  and  Technology  Rights) 

Consulting:  international  market 
research:  marketing  and  trade 
promotion:  trade  show  participation: 
trade  missions  and  reverse  trade 
missions;  insurance;  legal  assistance; 
accounting  assistance;  services  related 
to  compliance  with  customs 
requirements;  transportation;  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of  sales 
leads  and  export  orders;  warehousing; 
foreign  exchange;  financing;  liaison  with 
U.S.  and  foreign  government  and 
multinational  agencies,  trade 
associations,  and  banking  institutions; 
and  taking  title  to  goods. 

Technology  Rights 

Patents;  trademarks;  service  marics; 
trade  names;  copyrights:  trade  secrets; 
technical  expertise;  utility  models; 
hydrologic  and  hydraulic  physical  and 
computer  modeling;  industrial  designs; 
and  computer  software  protection    , 
associated  with  Products,  Services,  or 
Export  Trade  Facilitation  Services. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world,  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 


Export  Trade  Activitiaa  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  MaricetB,  NHA  and/ or  one  or 
more  of  its  Members  may: 

1.  Engage  in  \o\n\  aelling  arrangements 
for  the  sale  of  Products  and/or  Services 
in  Export  Markets,  such  as  joint 
marketing  negotiation,  offering,  bidding, 
and  financing,  and  allocating  sales 
resulting  from  such  arrangements. 

2.  Establish  export  prices  for  sales  of 
Products  and/or  Services  by  the 
Members  In  Export  Maricets. 

3.  Discuss  and  agree  on  interface 
specifications,  engineering,  and  other 
technical  Product  and/ or  Service 
requirements  of  specific  export 
customers  or  Export  Markets. 

4.  Refuse  to  quote  prices  for.  or  to 
market  or  sell.  Products  and/ or  Service.<« 
in  Export  Markets. 

5.  Solicit  non-Member  Suppliers  (a)  To 
sell  their  Products  and/ or  Services,  or 
(b)  to  offer  their  Export  Trade 
Facilitation  Services  through  the 
certified  activities  of  NHA  and/or  its 
Members. 

6.  Coordinate  the  development  of 
projects  in  Export  Mariiets,  such  as 
exploration,  product  identification, 
scientific  and/ or  technical  assessment 
engineering,  design,  construction  and/or 
delivery,  installation  and  construction, 
project  ownership,  project  operation  and 
transfer  of  project  ownership, 
establishing  joint  warranty  service 
centers;  and  establishing  operation  and 
maintenance  services  for  hydropower 
facilitiea  and/or  related  support 
services,  parts  warehousing,  and 
training  centers. 

7.  Engage  in  joint  promotional 
activities  aimed  at  developing  existing 
or  new  Export  Markets,  such  as 
advertising,  demonstrations,  field  trips, 
trade  missions,  reverse  trade  missions, 
and  conferences;  and  bring  together, 
from  time  to  time,  groups  of  Members  to 
plan  and  discuss  how  to  fulfill  the 
technical  Product  and  Service 
requirements  of  specific  export 
customers  or  particular  Export  Markets. 

8.  Establish  and  operate  joint  ventures 
and  other  jointly  owned  entities,  such  as 
for-profit  and  not-for-profit  corporations 
and  partnerships  and/or  other  joint 
venture  entities,  owned  exclusively  by 
Members,  for  the  purpose  of  engaging  in 
the  Export  Trade  Activities  and 
Methods  of  Operation  herein  described. 

9.  Provide  Export  Trade  Facilitation 
Services  as  an  exclusive  or  non- 
exclusive Export  Intermediary  for  the 
Members: 

(a)  Arrange  to  have  non-Member 
SuppUers  to  provide,  and/or  establish 
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an  entity  owned  jointly  and  exclusively 
by  Members  to  provide  Export  Trade 
Facilitation  Services  as  an  exclusive  or 
non-exclusive  Export  Intermediary  for 
the  Members; 

(b)  Enter  into  agreements  with  an 
exclusive  Export  Intermediary  such  that 
a  non-exclusive  Export  Intermediary 
may  not  represent  any  non-Member 
Supplier  of  Products  and/or  Services  in 
specified  Export  Markets;  and  Members 
may  agree  that  they  will  not  export 
independently  into  specified  Export 
Markets,  either  directly  or  through  any 
other  E-xport  Intermediary  or  other 
party; 

(c)  Impose  requirements  as  to  pricing 
and  other  terms  and  conditions  of  sub- 
licensees as  to  fields  of  use,  or 
maximum  sales  or  operations,  in  Export 
Markets; 

(d)  Restrict  licensees  and  sub- 
hcensees  as  to  fields  of  use,  or 
maximum  sales  or  operations,  in  Export 
Markets; 

(e)  Impose  territorial  restrictions 
relating  to  any  Export  .Market  en  foreign 
licensees  and  sub-Hcensees; 

(f)  Require  the  assignment  back  or 
exclusive  or  non-exclusive  grantback  to 
the  licensor  Member  of  rights  in  Export 
Markets  to  all  improvements  in 
Technology  Rights,  whether  or  not  such 
improvements  fall  within  the  field  of  use 
authorized  in  such  license; 

(g)  Require  package  licensing  of 
Tedinology  Rights;  and 

(h)  Require  products  and/or  services 
(including,  but  not  limited  to,  Products 
and  Services)  to  be  used,  sold,  or  leased 
as  a  condition  of  the  license  of 
Technology  Rights. 

10.  Agree  that  any  information 
obtained  pursuant  to  this  Certificate 
shall  not  be  provided  to  any  non- 
Member. 

11.  Act  as  a  shipper's  association  to 
negotiate  favorable  transportation  rates 
and  other  terms  with  individual  ocean 
common  carriers  and  indi\idual 
shipping  conferences. 

12.  Jointly  establish  and/or  negotiate 
with  purchasers  regarding  specifications 
for  Products  and/or  Services,  on  a 
country-by-country  basis  for  the  Export 
Markets. 

13.  Exchange  and  discuss  the 
following  types  of  information  about 
Export  Trade,  Export  Markets,  Export 
Trade  Activities  and  Methods  of 
Operation,  and  the  agreements  related 
thereto: 

(a)  Information  (other  than 
information  about  Technology  Rights; 
costs;  output  capacity;  inventories; 
domestic  prices:  domestic  sales: 
domestic  orders;  terms  of  domestic 
marketing  or  sale;  or  United  States 
business  plans,  strategies,  or  methods) 


that  is  already  generally  available  to  the 
trade  or  public; 

(b)  Information  about  sales, 
marketing,  and  opportunities  for  sales  of 
Products  and/or  Services  in  Export 
Markets;  selling  strategies  for  Export 
Markets;  prices  and  pricing;  projected 
demands  (quahty  and  quantity); 
customary  terms  of  sale;  the  types  of 
Products  and/or  Services  available  from 
competitors  for  sale;  market  strengths; 
and  economic  and  business  conditions 
in  the  Export  Markets: 

(c)  Information  about  the  export 
prices,  quahty,  quantity,  sources, 
available  capacity  to  produce,  and 
delivery  dates  of  Products  available 
from  Members  for  export; 

(d)  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  Members; 

(e)  Information  about  joint  bidding, 
selling,  or  8er\'icing  arrangements  for 
Export  Markets,  and  allocation  of  sales 
resulting  from  such  arrangements  among 
the  Members; 

(f)  Information  about  expenses 
specific  to  exporting  Products  and 
Services  to  Export  Markets,  such  as 
expenses  relating  to  transportation, 
intermodal  shipments,  insurance,  inland 
freight  to  port  port  storage, 
commissions,  export  sales, 
documentation,  financing,  customs, 
duties,  end  taxes; 

(g)  Information  about  domestic  and 
foreign  legislation,  regulations,  policies, 
and  executive  actions  affecting  the  sales 
of  Products  and/or  Ser\'ices  in  Export 
Markets,  such  as,  US.  Federal  and  State 
programs  affecting  the  sales  of  Products 
and/or  Services  in  Export  Markets  or 
foreign  policies  which  could  affect  the 
export  of  Products  or  Services; 

(ti)  Information  about  Members' 
export  operations,  such  as  sains  and 
distribution  networks  established  by  the 
Members  in  Export  Markets,  and  prior 
export  sales  by  Members,  such  as 
export  price  information; 

(i)  Information  necessary  to  the 
conduct  of  Export  Trade,  Export  Trade 
Activities  and  Methods  of  Operation  in 
the  Export  Markets:  and 

(j)  Information  on  the  organization, 
governance,  financial  condition,  and 
membership  of  the  NHA. 

14.  Forward  inquiries  to  the 
appropriate  individual  Members 
concerning  requests  for  information. 
received  from  a  foreign  government  or 
its  agent  such  as  that  Members 
domestic  or  export  activities  (such  as 
prices  and/or  costs).  If  such  Member 
elects  to  respond,  that  Member  may 
respond  directly  to  the  requesting 
foreign  government  or  its  agent. 


15.  Forward  inquiries  and  responses 
to  the  appropriate  individual  Member's 
request  for  information  which  has  been 
transmitted  to  and/ or  received  from  a 
foreign  government  or  its  agent,  such  as 
foreign  policy  related  to  privatization  or 
rural  electrification. 

16.  Individually  hcense  and  sub- 
license Technology  Rights  in  Export 
Markets  to  non-Members.  Such  hcenses 
and  sub-licenses  may: 

(a)  Convey  exclusive  or  non-exclusive 
rights  in  the  Exjxjrt  Markets. 

(b)  Impose  requirements  as  to  the 
prices  at  which  Products  and 'or 
Services  incorporating,  manufactured,  or 
produced,  using  Technoiogv  Rights  may 
be  sold  or  leased  in  Export  Markets; 

(c)  Impose  requirements  as  to  pricing 
and  other  terms  and  conditions  of  sub- 
hcenses  of  Technology  Rights  in  Export 
Markets; 

(d)  Restrict  licenses  and  sub-hcenses 
as  to  fields  of  us-e.  maxirT»um  sales,  or 
operations  in  Export  Markets; 

(e)  Impose  territorial  restrictions 
relating  to  any  Export  Market  on  foreign 
bcensees  and  sub-licensees; 

(f)  Require  the  assignment  back  or 
exclusive  or  non-exclusive  grantback  to 
the  licensor  Member  of  rights  in  Export 
Markets  to  all  improvements  m 
Technology  R'ghts,  whether  or  not  such 
improvements  fall  within  the  field  of  use 
authorized  in  such  license: 

(g)  Require  package  licensing  of 
Technology  Rights;  and 

(h)  Require  products  and/or  8er\ices 
(including,  but  not  limited  to,  Products 
and  Ser\ices)  to  be  used,  sold,  or  leased 
as  a  condition  of  the  license  of 
Technology  Rights. 

17.  Refuse  to  provide  Export  Trade 
Facilitation  Services  or  participation  in 
Export  Trade,  Export  Trade  Activities 
and  Methods  of  Operation  to  non- 
Members. 

18.  Individually  purchase  Products 
and/or  Services  for  export  to  Export 
Markets. 

19.  Enter  into  agreements  whereby 
one  or  more  Members,  or  an  entity 
owned  jointly  and  exclusively  by 
Members,  will  provide  for  transportation 
services  to  Members,  such  as  the 
chartering  and  space  chartering  of 
vessels,  the  negotiation  and  utilization 
of  through  intermodal  rates  with 
common  and  contract  carriers  for  inland 
freight  transportation  for  export 
shipments  to  a  domestic  export  terminal, 
port,  or  gateway. 

20.  Meet  to  engage  in  the  Export 
Trade.  Export  Trade  Activities  and 
Methods  of  Operation  certified  herein. 
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Definitions 

1.  Export  Intermediary  means  a 
person  who  acts  as  a  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  Supplier  means  a  person  who 
produces,  provides,  or  sells  a  Product, 
Service,  Technology  Right,  and/or 
Export  Trade  Facilitation  Service, 
whether  a  Member  or  non-Member, 

3.  Member  means  a  person  who  has 
membership  in  NUA  and  who  has  been 
certified  as  a  "Member"  within  the 
meaning  of  S  325.2(1)  of  the  Regulations. 

Dated:  January  7,  1991. 

George  MuUer, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  91-620  Filed  l-lO-fll,  8:45  am] 
HLUNQ  COOC  M10-OA-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  to  the  Export  Visa 
Arrangement  tor  Certain  Cotton,  Wool, 
Man-Made  Flt>er.  Silk  Blend  and  Ott^er 
Vegetable  Fiber  Textiles  and  Textile 
Products,  Produced  or  Manufactured 
In  India 

January  8,  1991 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
export  visa  requirements. 

EFFECTIVE  DATE:  January  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Lori  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 


Apparel.  U  S  Depdrtrnpn!  of  Commerce. 
(2021  377-3400. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  EuPcuCve  OrOer  11651  of  March 
3.  1972.  as  amenJed,  s^c.  204  of  the 
Agricultural  Act  of  1956,  as  dmerided  (7 
use   1854! 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  India  is  beins  amended  to 
permit  entry  of  merchandise  produced 
or  manufactured  in  India  and  entered  on 
or  after  [anuary  1,  1991  which  are 
accompanied  by  visas  issued  by  the 
Embassy  of  India  Commerce  Wing,  in 
WashinKton.  DC 

The  Govprnment  of  India  may  issue 

replacement  visas  from  Washington, 
DC,  for  shipments  which  are  required  to 
be  visaed  under  l.he  terms  of  the 
Bilateral  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement.  A  Textile 
Export  Visa, 'Invoice,  along  with 
facsimiles  of  the  stamp  and  signatures 
of  authorized  issuing  officials,  is 
published  as  an  enclosure  to  the  letter  to 
the  Commissioner  of  Customs  which 
follow  this  notice 

A  description  of  the  textile  categories 
in  terms  of  UTS  number  is  available  in 
the  Correlation:  Textile  and  .Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  L'nited  States  (see 
Federal  Register  notice  54  FR  50797, 
published  on  December  11.  1989).  Also 
see  54  FR  4^546.  published  on  .November 
15,  1989 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  It  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D  Tantillo, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 


lanuary  8, 1991 
Commissioner  of  Customs 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  to  you  on 
November  29, 1979.  as  amended,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  export  visa  requirements  for  certain 
cotton,  wool,  man-made  fiber,  silk  blend  pnd 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  India. 

Effective  [anuary  1, 1991,  you  are  directed 
to  amend  further  the  November  26, 1979     . 
directive  to  accept  entry  of  merchandise    ' 
accompanied  by  visas  issued  by  the  Embassy 
of  India,  in  Washington,  DC,  for  merchandise 
produced  or  manufactured  in  India  and 
entered  on  or  after  January  1,  1991.  The 
replacement  visa  shall  consist  of  a  Textile 
Export  Visa/Invoice  form  bearing  an  official 
Indian  Embassy  embossed  stamp  on  the  front 
in  box  number  7,  along  with  the  signature  of 
an  authorized  official  of  the  Government  of 
India.  The  embossed  stamp  must  be  placed 
on  an  original  textile  Export  Visa/Invoice 
form.  This  form  will  include  among  other 
things  identified  in  the  visa  arrangement,  the 
correct  category  and  quantity,  and  the 
standard  9  digit  visa  number  with  the  correct 
year  of  export.  A  sample  Textile  Export  Visa/ 
Invoice  form  and  facsimiles  of  the  stamp  and 
signatures  of  officials  authorized  to  issue 
replacement  visas  are  enclosed. 

Shipments  accompanied  by  replacement 
visas  which  are  entered  on  or  after  January  1, 
1991  shall  be  denied  entry  if  the  replacement 
visa  form  is  illegible  or  if  there  have  been  any 
cross  outs  or  alterations.  All  previous  export 
visa  requirements  shall  be  retained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

WIXINQ  CODE  351(M>R-M 
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EMBASSY  OF  INDIA 

COMMERCE  WING 

2&36  MASSACHl^ETTS  AVE,  N  VM. 

WASHINGTON,  DC   20006 

TELEPHONE  9399806 


2)  CONSIGNEE: 


TEXTILE  EXPORT  VISA/ INVOICE 


1)  EXPORTER: 


3)  INVOICE  NO(s): 


U)   AVra/BILL  OF  LADING/ENTRY  NO: 


VISA  NO(s): 


DATE  OF  ISSUE: 


6)  CATEGORY 


QUANTITY 


UNIT 


TOTAL 


U.S. VALUE 


7) 


5)  DESCRIPTION 


SIGNING  ArT>^ORITY 

(  Od.p.srivastava 

First    Se(fre\air.  (Cocunerce) 


OK 


VIKRANT    RATTAN 
Attache    (Conraercc) 


[FR  Doc.  91-712  Filed  1-10-91;  8:45  amj 
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COyMimE  FOR  PURCHASE  FROM 
THE  BUNO  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  Additions  and 
Deletion 

AOINCy:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  and  deletion  from 

procurement  list. 

•UMMARY:  This  action  adds  to  and 
deletes  from  the  Procurement  List 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFncnvt  date:  February  11, 1991. 
ADORCSSIS:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  HiRhway, 
Arlington,  Virginia  22202-3509. 
FOII  FUfrmiR  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
•UPPICMCNTARY  INFORMATION:  On 
November  2  and  16, 1990.  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (55  FR  46239  and  47905)  of 
proposed  additions  to  and  deletion  from 
the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodities  and  provide  the  services  at 
a  fair  market  price  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or  other 
compliance  requirements. 

b.  The  actiona  will  not  have  a  senous 
economic  impact  on  any  contractors  for  the 
commodities  and  services  listed. 

c.  The  actions  will  result  in  authorizing 
small  entities  to  produce  the  commodities 
and  provide  the  services  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 


Commodities 

Deck  Covering 
7220-00-205-0389 

Toothbrush 

8530-01-293-1387 

8530-01-293-1388 

Services 

Commissary  Warehouse  Service 

Nellis  Air  Force  Base,  Nevada 

lanitorial/Custodial 

Federal  Building  and  U.S.  Courthouse 

550  West  Fort 

Boise,  Idaho 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Deletion 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

Accordingly,  the  following 
commmodity  is  hereby  deleted  from  the 
Procurement  List: 

Creeper,  Mechanic's 
4910-00-106-7834 

Beverly  L  Millunan. 

Executive  Director. 

(FR  Doc.  91-682  Filed  1-10-81;  8:45  am] 

■lUJNOCOOC  M20-3>-« 


Procurement  Ust  Proposed  Additions 
and  Deletion 

AQENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to  and 

deletion  from  procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  and  delete  from  the 
E'rocurement  List  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  February  11, 1991. 
ADORES8ES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107,  1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CTO  51-2.6.  Its  purpose  is 
to  provide  interested  oersons  an 


opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Govemmenmt  will  be  required 
to  procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  and  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Strap,  Webbing 

5340-00-494-8240 

5340-01-107-3382 

5340-01-156-8148 

5340-01-190-2472 

Duplicate  Diazo  Microfiche 

7690-00-NSH-0019 

Clip,  End.  Strap 

8315-00-753-3933 

Skirt,  Woman's 

84ia-01-27»-773n 

8410-01-279-7731 

8410-01-279-7732 

8410-01-279-7733 

8410-01-279-7734 

8410-01-279-7735 

8410-01-279-7736 

8410-01-279-7737 

8410-01-279-7738 

8410-01-279-7739 

8410-01-279-7740 

8410-01-279-7741 

8410-01-279-7742 

8410-01-279-7743 

8410-01-279-7744 

8410-01-279-7745 

8410-01-279-7746 

8410-01-279-7747 

8410-01-279-7748 

8410-01-279-7749 

8410-01-279-7750 

8410-01-279-7751 

8410-01-279-7752 

8410-01-279-7753 

Canteen,  Water.  Plastic 

8465-01-115-0026 

(Remaining  Government  Requirement) 

Sen-ices 

janitorial/Custodial 

Federal  Building.  U.S.  Post  Office  and 
Courthouse 

Pine  Bluff.  Arkansas 

]anitorial/Custodial 

Federal  Building 

St.  Maries,  Idaho 

janitorial/Custodial 

U.S.  Army  Reserve  Center 

Spartanburg,  South  Carolina 

]anitorial/Cu8todial  : 

Fort  Story 

Virginia  Beach,  Virginia 
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Deletion 

It  is  proposed  to  delete  the  following 
commodity  from  the  Procxirement  List: 

Strap,  Mail  Tray 
P.S.  Item  01067 

Beverly  L  Millunan. 

Executive  Director. 

[FR  Doc.  91-683  Filed  1-10-91;  8:45  am) 

BILUNa  coot  StM-SS-N 


Procurement  List;  Additions; 
Correction 

In  notice  document  90-29368, 
appearing  on  pages  51462-51463  in  the 
issue  of  Friday,  December  14, 1990.  the 
following  language,  which  was  intended 
to  appear  as  a  separate  paragraph 
between  the  first  and  second  paragraphs 
of  the  section  entitled  "Supplementary 
Information"  in  that  notice,  was 
inadvertently  omitted: 

"Comments  were  received  from  a  firm 
which  is  not  the  current  contractor.  That 
firm  alleged  that  it  could  manufacture 
the  items  being  proposed  for  addition  to 
the  Procurement  List,  and  objected  to 
their  being  removed  from  competitive 
bidding.  It  did  not  provide  any  data 
concerning  the  impact  of  the  proposed 
additions  on  it  or  other  contractors,  nor 
did  it  address  any  of  the  other  factors 
which  the  Committee  considers  in 
deciding  whether  to  add  items  to  the 
Procurement  List." 

That  language  addresses  comments 
received  in  response  to  the  proposal  to 
add  the  following  commodities  to  the 
Procurement  List: 

Bag,  Storage 

1430-01-133-8435 

(Remaining  Government  Requirement) 

Strap,  Webbing 

1430-01-174-5095 

4935-00-922-2480 

(Remaining  Government  Requirement) 

Strap  Set,  Webbing 

4935-00-824-5469 

(Remdimng  Government  Requirement) 

Strap.  Set 

9435-00-688-7208 

(Remaining  Government  Requirement) 

Strap  Assembly 

4935-00-888-7207 

(Remaining  Government  Requirement] 

Accordingly,  the  effective  date  for 
addition  of  these  commodities  to  the 
Procurement  List  is  changed  to  February 
11,1991. 

Beverly  L  Millunan. 
Executive  Director 
[FR  Doc.  91-684  Filed  1-10-91;  6:45  am] 

mUUHQ  COOC  St3»-33-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 


Notification  of  Proposed  Collection  of 
Information:  Methylene  Ctilorlde 
Exposure  Survey 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in  the 
form  of  a  survey  of  consumers 
concerning  certain  categories  of 
consumer  products  that  contain 
methylene  chloride  ("DCM").  The 
requested  expiration  date  is  August  31, 
1991. 

The  purpose  of  the  information 
collection  is  to  obtain  information  from 
consumers  regarding  their  use  of  and 
exposure  to  DCM-containing  products. 
On  August  6. 1990.  the  Commission 
issued  a  General  Order  to  obtain 
information  from  manufacturers, 
importers,  packagers,  and  private 
labelers  concerning  the  labeling  and 
marketing  of  products  contaiiung  1%  or 
more  of  DCM.  The  Commission  staffs 
preliminary  analysis  of  the  results  from 
the  General  Order  indicates  that 
generally,  the  number  of  products 
containing  DCM  has  declined.  However, 
the  Commission  staff  is  examining  the 
exposure  potential  for  three  product 
categories  because  of  the  concentration 
of  DCM  in  these  products  and  the 
products'  volume  of  sales.  These 
categories  are  (1)  paint  strippers  and 
removers.  (2)  non-automotive  spray 
paints,  and  (3)  wallpaper  and  floor  tile 
adhesive  removers.  The  exposure  survey 
will  be  concerned  with  these  three 
product  categories.  The  information 
collected  by  the  survey  will  be  used  by 
the  Commission  to  assess  the  risks  to 
consumers  from  use  of  products  in  these 
categories  and  will  enable  the 
Commission  to  determine  what  if  any, 
additional  steps  are  needed  to  protect 
consumers. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection: 
Methylene  Chloride  Exposure  Survey. 

Type  of  request:  Approval  of  a  nev 
plan. 

Frequency  of  collection:  One  time. 


General  description  of  respondents: 
Households. 

Total  number  of  respondents: 
Approximately  1730  individuals. 

Hours  per  response:  Approximately 
.10  hours. 

Total  hours  for  all  respondents: 
Approximately  173  hours. 

Comments:  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
Elizabeth  Harker,  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503;  telephone:  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Budget  Program  Planning  and 
Evaluation,  Consumer  F>roduct  Safety 
Commission,  Washinslon.  DC  20207; 
telephone:  (301)  492-6416. 

Dated;  January  8, 1991. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  91-707  Filed  1-10-91;  8:45  am] 

nUJNO  CODE  USS-OI-U 


ICPSC  Docket  No.  91-00004] 

Century  Products  Company,  a 
Corporation;  Provisional  Acceptance 
of  a  Settlement  Agreement  and  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Provisional  acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act. 


summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Century 
Products  Company,  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  January 
26.1991. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  G.  Yelenik,  Trial  Attorney. 
Directorate  for  Compliance  and 
Administrative  Litigation.  Consumer 
Product  Safety  Commission. 
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Washington.  DC  20207;  telephone  (301) 

492-6628. 

SUPFLfMSNTAnY  INFORMATTON: 

(attached) 

Dated:  January  7, 1991 
Shsldon  D.  Bute, 

Deputy  Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  Century 
Products  Company,  a  corporation 
(hereinafter.  "Century"),  and  the  staff  of 
the  Consumer  Product  Safety 
Commission  (hereinafter,  "slafr  ),  i3  a 
compromise  resolution  of  the  matter 
described  herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

/.  The  Partes 

2.  Century  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Delaware  with  its  principal  corporate 
offices  located  in  Macedonia.  Ohio. 

3.  The  "StafT"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  federal  regulatory  agency 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA").  15 
U.S.C.  2053. 

//  Jurisdiction 

4.  Century  manufactured  certain 
Roadster  Baby  Walkers,  Model  No. 
3676,  identified  further  in  paragraphs  6 
and  7  below  (hereinafter,  "baby 
walkers "),  (a)  for  sale  to  a  consumer  for 
use  in  or  around  a  permanent  or 
temporary  household  or  residence,  or  (b) 
for  the  personal  use,  consumption  or 
enjoyment  of  a  consumer  in  or  around  a 
permanent  or  temporary  household  or 
residence.  These  baby  walkers  are 
"consumer  products"  within  the 
meaning  of  section  3(a)(1)  of  the  CPSA, 
15  U.S.C.  20S2(a)(l). 

5.  Century  manufactured  and  sold 
these  baby  walkers  to  a  variety  of 
retailers  throughout  the  United  States 
Century,  therefore,  is  a  "manufacturer" 
of  a  "consumer  product"  which  is 
"distributed  in  commerce,"  as  those 
terms  are  defined  in  sections  3(a)(1),  (4) 
and  (11)  of  the  CPSA.  15  use. 
2052(a)(1),  (4)  and  (11). 

///.  The  Product 

6.  Century  manufactured 
approximately  48,000  baby  walkers 
between  April  and  September  1987 

7.  The  baby  walkers  are  constructed 
in  the  shape  of  an  automobile  and 
include  a  steering  wheel  which  contains 
a  horn  made  of  a  soft  polyethylene 
material 


IV.  Staff  Allegations  Concerning  the 
Baby  Walkers  and  of  a  Failure  by 
Century  to  Comply  With  the  Reporting 
Requirements  of  Section  15(b)  of  the 
CPSA 

8.  The  baby  walkers  have  a  steering 
wheel  horn  that  can  be  bitten  or  broken 
off  by  an  infunt  into  small  pieces.  The 
staff  alleges  that  these  pieces  could  be 
aspirated  or  ingested,  thereby 
presenting  a  potential  choking  hazard. 

9.  Century  first  became  aware  of  the 
alleged  defect  on  November  18. 1967, 
when  an  employee  reported  that  her 
child  chewed  off  a  piece  of  the  horn. 

10.  Shortly  thereafter.  Century 
requested  its  horn  supplier  to  modify  the 
horn  by  increasing  its  thickness. 

11.  On  November  30,  1987,  Century 
received  a  second  complaint  from  a 
consumer  who  reported  that  the  horn 
was  ripping. 

12.  On  January  4  and  5, 1988,  Century 
learned  of  two  additional  incidents  in 
which  infants  had  chewed  off  pieces  of 
the  horn. 

13.  On  February  10, 1988,  Century 
delivered  its  first  shipment  of  baby 
walkers  with  revised  horns.  The  general 
public  was  neither  notified  of  the 
modification,  nor  the  reasons  for  this 
action. 

14.  Between  February  16  and  April  11. 
1988,  Century  received  six  more  safety 
complaints  regarding  the  horn.  One 
incident  involved  a  child  who  almost 
choked  on  a  horn  piece  and  whose  life 
was  saved  by  the  quick  removal  of  the 
piece  from  his  throat. 

15.  On  April  28, 1988,  Century 
reported  to  the  Commission.  At  the  time, 
the  firm  was  aware  of  10  safety 
complaints  concerning  the  product. 

18.  Century  had  received  sufficient 
information  significantly  earlier  than  it 
reported  to  reasonably  support  the 
conclusion  that  the  baby  walkers 
described  in  paragraphs  6  and  7  above, 
contained  a  defect  which  could  create  a 
substantial  product  hazard. 
Nonetheless,  the  company  failed  to 
report  such  information  to  the 
Commission  as  required  by  section  15(b) 
of  the  CPSA,  15  U.S.C.  2064(b).  until 
April  28, 1988  when  it  was  aware  of  10 
incidents.  Section  15(b)  requires  a 
manufacturer  of  consumer  products  who 
obtains  information  that  reasonably 
supports  the  conclusion  that  its  product 
contains  a  defect  which  could  create  a 
substantial  product  hazard  to  inform  the 
Commission  immediately  of  the  defect. 

V.  Response  of  Century 

17.  Century  denies  the  allegations  set 
forth  in  paragraphs  8  through  16  and 
affirmatively  states  that  its  baby 
walkers  are  safe  and  defect  free,  and  do 


not  contain  a  defect  which  creates  or 
which  could  create  a  substantial  product 
hazard  within  the  meaning  of  section 
15(a)  of  the  CPSA.  15  U.S.C.  2064(a),  and 
further  denies  an  obligation  to  report 
information  to  the  Commission  under 
section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b)  with  respect  to  these  baby 
walkers. 

VI.  Agreement  of  the  Parties 

18.  Century  and  the  staff  agree  that 
the  Commission  has  jurisdiction  in  this 
matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

19.  Century  agrees  to  pay  the 
Commission  a  civil  penalty  in  the 
amount  of  fifty  thousand  dollars 
($50,000),  payable  within  ten  (10)  days 
after  service  of  the  Final  Order  of  the 
Conunission  accepting  this  Settlement 
Agreement.  This  payment  is  made  in 
settlement  of  allegations  by  the  staff 
that  Century  violated  the  reporting 
requirements  of  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b),  with  regard  to 
the  subject  walkers  manufactured  and 
sold  by  Century. 

20.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued. 

21.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Fedenl  Register  in  accordance 
with  the  procedure  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to 
accept  the  Settlement  Agreement  and 
Order  within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed 
finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register,  in  accordance  with  16  CFR 
1118.20(f). 

22.  Upon  final  acceptance  of  this 
Settlement  Agreement  and  Order  by  the 
Commission.  Century  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  (1)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  Commission's  claim  for  a 
civil  penalty,  (2)  to  judicial  review  or 
other  challenge  or  contest  of  the  validity 
of  the  Commission's  action  with  regard 
to  its  claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA.  15  U.S.C.  2064(b),  has 
occurred,  and  (4)  to  a  statement  of 
findings  of  fact  and  conclusions  of  law 
with  regard  to  the  Commission's  claim 
for  a  civil  penalty. 
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Z3.  Century  agrees  to  inform  the 
Commission  if  it  learns  of  any  additional 
baby  walker  horn  incidents  or  any  other 
relevant  information  affecting  the  safety 
of  these  baby  walkers. 

24.  The  parties  further  agree  that  the 
Incorporated  Order  be  issued  under  the 
CPSA.  15  U.S.C.  2051  et  seq..  and  that  a 
violation  of  the  Order  will  subject 
Century  to  appropriate  legal  action. 

25.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

Century  Products  Company. 

Dated:  October  10, 1990, 
Calvin  J.  Cohen, 

Vice  President,  Century  Products  Company. 
The  Consumer  Product  Safety  Commission. 
David  Schmeltzer, 

Associate  Executive  Director.  Directorate  for 
Compliance  and  Administrative  Litigation. 
Alan  H.  Schoem, 

Director,  Division  of  Administrative 
Litigation,  Directorate  for  Compliance  and 
Administrative  Litigation. 

Dated;  October  16, 1990. 
Ronald  G.  Yelenik, 

Trial  Attorney.  Division  of  Administrative 
Litigation,  Directorate  for  Compliance  and 
Administrative  Litigation. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered  that  Century  Products 
Company  shall  pay  within  ten  (10)  days 
of  final  acceptance  of  this  Settlement 
Agreement  and  service  of  this  Order,  a 
civil  penalty  in  the  sum  of  fifty  thousand 
dollars  ($50,000)  to  the  Consumer 
Product  Safety  Commission. 

Provisionally  accepted  on  the  7th  day  of 
(anuary,  1991. 

By  Order  of  the  Commission. 
Sayde  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
[FR  Doc.  91-708  Filed  1-10-91;  8;45  am) 

BIUJNQ  COOC  »3SS-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 
[FE  Docket  No.  90-88-NGl 

Washington  Natural  Gas  Co.;  Order 
Granting  Authorization  To  Import 
Natural  Gas  From  Canada 

AQENCY:  Office  of  Fossil  Energy, 

Department  of  Energy. 

action:  Notice  of  an  order  granting 

authorization  to  import  natural  gas  from 

Canada. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  in  FE  Docket 
No.  90-8&-NG  granting  authorization  to 
Washington  Natural  Gas  Company 
(Washington  Natural)  to  import  from 
Canada,  on  a  firm  basis,  up  to  15.000 
MMBtu  per  day  (14,434  Mcf/d)  of 
natural  gas  through  October  31, 1999. 
The  natural  gas  would  be  imported  from 
Canada  at  a  point  on  the  U.S.-Canadian 
border  near  Sumas,  Washington, 
pursuant  to  a  gas  purchase  agreement 
between  Washington  Natural  and  Poco 
Petroleums  Ltd. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  December  31. 
1990. 
Clifford  P,  Tomaszewski, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy 
[FR  Doc.  91-703  Filed  1-10-91;  8:45  am) 

BILUNO  COOC  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-fRL-3896-«] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  24, 1990  through 
December  28, 1990  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  13, 1990  (55  FR  13949). 

Draft  EISs 

ERF  No.  D-AFS-K65127-CA  Rating 
EC2,  Castle  Rock  Compartment  Timber 
Sales  and  Road  Construction, 
Implementation,  Six  Rivers  National 
Forest,  Lower  Trinity  Ranger  District, 
Trinity  County,  CA. 

Summary.  EPA  expressed 
environmental  concerns  that  all  of  the 
action  alternatives  have  the  potential  to 
adversely  impact  water  quahty, 
fisheries,  wetlands  and  riparian 


resources  due  to  road  construction  and 
timber  harvesting  on  steep  slopes  and 
unstable  soils.  EPA  also  expressed 
concerns  regarding  project  impacts  to 
biodiversity  and  threatened  and 
endangerd  species,  and  noted  that  the 
Forest  Service's  preferred  Alternative  X 
would  have  the  greatest  environmental 
impact  due  to  more  road  construction 
and  timber  harvested  than  other  action 
alternatives. 

ERPNa  D1-AFS-L6U90-OR  Rating 
EC2,  Mt.  Ashland  Ski  Area  Development 
Plan,  Implementation,  Additional 
Alternatives,  Special  Use  Permit, 
Ashland  Ranger  District.  Rogue  River 
National  Forest.  Jackson  County,  OR. 

Summary.  EPA  had  environmental 
concerns  with  the  proposed  action. 
Additional  water  quality  mitigation 
measures  need  to  be  evaluated. 
Additional  information  is  needed  on 
wastewater  treatment  feasibility,  effects 
on  wetlands,  and  the  effects  from 
indirect  development  (induced  growth). 

Regulations 

ERPNo.  R-DOE-A09098-00.  10  CFR 
part  1021,  National  Environmental 
Policy  Act  Implementing  Procedures  (55 
FR  46444) 

Summary.  EPA  commends  DOE  on  its 
efforts  to  expand  public  and  state 
participation,  provide  more  thorough 
definitions  and  policies  and  codify 
internal  guidelines  into  regulations.  EPA 
requests,  clarifying  language  for  specific 
items  in  the  document  and  is  concerned 
that  the  issuance  of  the  proposed 
regulations  does  not  impact  on  the 
broader  discussion  of  NEPA/CERCLA 
applicability  underway  in  the  Elxecutvie 
Bran  ".h. 

Dated:  January  8, 1991 
William  D.  Dickerson. 

Deputy  Dickerson,  Office  of  Federal 

.Activities. 

[FR  Doc.  91-718  Filed  1-10-91;  8:45  am] 

eiLUMO  COOC  UM-W-M 


[ER-FRU-389fr-7] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  December  31, 1990  Through 
January  4. 1991,  Pursuant  to  40  CFR 
1506.9. 

EISNo  910000.  Second  Final  EIS.  BLM, 
MT.  Garnet  Resource  Area 
Wilderness  Recommendations, 
Designation  or  Nondesignation, 


IIM 
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WalM  Craak.  HoodM  Mmniaia 
Md  Qoia  WMfl  Wiktomn  Stwly 
AtMk  »Dwdi  aad  GraBilt  Covntiet. 
irr.  Dae  FlibtiMcy  tl.  vmx. 
Contact:  DmvU  C  S«U  HtO)  a»- 
Stl4. 

ES  Na  MHOt  naai  Bia  FHW.  CA. 
Msloi  SliMt  bBpravement, 
betwMB  Warmr  Avmut  and 
M—oty  Laoa.  Rmdtag.  Orange 
County,  CA.  Due:  February  11, 1981, 
Cootaefc  )iai  BKkiar  (MO)  551-l3ia 

ESS  Na  910002.  Draft  QS,  AFS.  MT,  Lost 
Silvar  Tfaabar  Hanreat  Project 
Timbar  Safe  mid  Road  Caoalniction. 
iBipkaoBtation.  Ffethead  Natknal 
Poreat.  Hone  Ranger  Dittikt 
Flalhaad  County.  MT.  IXie 
Febraaiy  2S.  1901,  Contact  Allen 
CfaMO|lkef*on  (408)  387^5241. 

EIS  Na  giOOOa.  Draft  EIS.  AFS,  WA. 
rtiawla  Creak/Ca]rada  Mountain 
Ttaiber  Safe.  Timber  Harvest/ 
ImpfovaoMBt.  hrqiiemeBtatian.  Mt. 
Bakar^Boqnatane  National  Forest. 
Qeanwater  Roadless  Area,  White 
River  Ranger  District.  Pierce 
County.  WA.  Doe:  February  2S. 
1991.  Contact  Ted  Lewis  (206)  825- 

EIS  No.  910004.  FINAL  EIS.  AFS.  OR, 
UL  Hood  National  Forest  Land  and 
Resource  Management  Plan. 
Impfementation.  Qackamas, 
|ef!etaan.  Marion.  Wasca 
Muitnomah.  and  Hood  River 
CooBtfea.  OR.  Doe:  February  ll. 
1991.  Contact  Laura  Ceperly  (503) 
66ft-079&. 

Dated:  {amiary  S.  1991- 
WUBam  D.  DIckanoo. 

Deputy  Director.  Office  of  Federal  Activities. 
(FR  Doc  91-717  Filed  1-10-91;  845  am] 
aMJMO  COOtSSSO  WM 


(OPP-S0697A;  FRL-SMS-C] 

Racaipt  of  AppNc  alion  for  an 
Ext«nsion/Ex|>ansion  of  ExpertmenM 
Uao  Pocmlt;  Gonttealty  Engtnaarad 
Microbial  PMtlckto 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


;  E3*A  has  received  an 
extension/expansion  on  the  fourth 
experimental  use  permit  (EUP) 
application  (EUP  No.  58788-EUP-4)  from 
Crop  Genetics  hitemational  (CGI) 
requesting  an  EUP  extension/expansion 
for  a  genetically  engineered  microbial 
pesticide.  The  Agency  has  determined 
that  the  application  may  be  of  regional 
find  national  significance.  Tberefcve.  in 
ttccordanca  wltfa  40  CFR  17Z.ll(a).  the 


Agency  ia  aobciting  pubUc  comments  on 
this  appUcation 

DAfW:  Wriltan  comments  must  be 
received  on  or  before  PMtmary  11. 1981. 
AOOMMn:  Comments  in  trtpKcate, 
must  bear  the  docket  control  number 
OPP-5Q097A  and  be  submitted  to:  Public 
Docket  and  Freedom  of  Information 
Section.  Field  Operations  Division 
(H7508C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20M0.  In 
person  bring  comments  to :  Rm.  246.  CM 
#Z  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment(8)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked,  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(8)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  Rm.  248  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  pjn..  Mwulay  through  Friday. 
excluding  legal  holidays. 
FOR  FURTMEA  INFORMATION  CONTACT  By 
mail:  Phil  Hutton.  Product  Manager  (PM) 
17.  Registration  Division  (H7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  207, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington.  VA  (703-657-2890). 
SUPPtfMENTARV  NWORMATKMl:  An 
apphcation  for  an  EUP  extension/ 
expansion  has  been  received  from  Crop 
Genetics  International  of  7170  Standard 
Drive,  Hanover.  MD  21078.  This  EUP 
application  EPA  Fde  Symbol  is  58788- 
EUP-4.  The  proposed  experiment 
involves  the  endophytic  (plant-dwelling) 
bacterium  CJavibacter  xyli  subspecies 
cynodontis  that  has  been  genetically 
engineered  to  contain  a  delta-endotoxin 
gene  obtained  from  Bacillus 
thuringiensis  subspecies  kurstaki.  After 
inoculation,  the  endophytic  bacterium 
grows  within  the  com  plants  and 
produces  the  pesticidal  agent  which  is 
active  against  the  larval  stages  of  the 
European  com  borer  (ECB). 

The  purpose  of  this  EUP  application  is 
to  conduct  two  small-scale  field  tests  of 
a  recombinant  microorganism  in  the 
environment  to  evaluate  the  activity  of 
Cxc/Bt  construction  (strain  MDRI.588) 
against  ECB.  Ostrinia  nubilalis  in  the 


States  of  Maryfend  and  Nabiaaka:  to 
select  dwae  corn  hybrids  which  interact 
beat  with  Cxc/Bt  to  produce  tba  deaited 
suppreaaion  of  ECB:  and  te  evaluate  the 
segregation  of  this  Cxc/Bt  conatniction. 
The  apedfic  experimenta  deacribed  in 
this  propoaal  svill  addresa:  (1)  Selection 
of  com  hybrida  wbidi  exhibit  the 
greatest  activity  againat  BCB  when 
inoculated  with  Cxc/Bt  (MD  and  NE);  (2) 
season-long  activity  of  Cxc/Bt  agahist 
ECB  in  one  aefected  hybrid  (MD  only); 
(3)  potential  interaction  (rf  Cxc/Bt  with 
ECB  resistant  com  genotypes  for  BCB 
suppression  (MD  only);  (4)  early  season 
activity  of  Cxc/Bt  in  a  setected  sweet 
com  hybrid  (MD  only):  (5)  yield 
response  of  field  com  due  to  Cxc/Bt 
suppression  of  BCB  damage  (MD  and 
NE);  and  (6)  genetic  segregation  of  Gxc/ 
Bt  populations  under  field  conditions 
(MD  and  NE). 

CGI  is  proposing  to  test  a  prototype 
recombinant  microorganism  at  two 
small-scale  sites  in  1991:  Ingleside. 
Queen  Anne's  County.  Maryland  and 
Hastings.  Clay  County.  Nebraska.  The 
total  test  site  in  Maryland  will  occupy 
99.475  ft*  or  2.3  acres.  The  test  plants 
will  occupy  no  more  than  2.2  acres  of 
this  total  with  the  remaining  space 
consisting  of  buffer  rones  for  separation 
of  research  plots  and  for  movement  of 
farm  equipment.  Plots  treated  with  Cxc/ 
Bt  will  occupy  no  more  than  1.1  acres.  In 
Nebraska,  the  total  test  site  will  occupy 
33,520  ft'  or  0.8  acres.  Test  plants  will 
occupy  no  more  than  0.63  acres  of  this 
total,  with  Cxc/Bt  treated  plots 
occupying  no  more  than  0.32  acres.  The 
total  area  involved  in  this  testing 
program  will  be  2.83  acres  of  com  of 
which  a  maximum  of  1.42  acres  will  be 
com  inoculated  with  the  recombinant 
microorganism.  Both  tests  will  be 
initiated  throughout  the  remainder  of  the 
growing  season.  Planting  will  take  place 
between  late  April  and  late  May  1991  at 
both  locations,  depending  upon  weather 
conditions.  The  proposed  field  test  sites 
in  both  Maryland  and  Nebraska  would 
allow  the  use  of  0.5  kg  active  ingredient 
on  seeds  and  plants  sufficient  to  plant 
2.83  test  plot  acres.  The  actual  amount 
of  active  ingredient  present  in  the  seeds 
after  seed  inoculation  is  estimated  to  be 
not  more  than  1.5  g,  and  the  actual 
amount  of  active  ingredient  used  to 
stab-inoculate  plants  is  estimated  to  be 
not  more  than  10  g.  The  amount  of  active 
ingredient  requested  per  State  is:  less 
than  7  g  (Maryland)  and  less  than  4  g 
(Nebraska).  The  teat  sites  will  consist  of: 
(1)  A  com  plant  population  arranged  in 
six  test  plot  areas  in  Maryland  and  two 
test  plot  areas  in  Nebraska;  and  (2)  a  25- 
foot  wide  fallow  zone.  The  zone  will  be 
maintained  using  tillage  and/or 
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rKa>iu.al  herbickfea.  Plant*  at  the  two 
sitae  win  ba  inoailated  with  Cxc/Bt 
using  CGTa  ataadard  inoodation 
process.  In  the  event  that  certain 
hybrids  are  determined  based  on 
greenhouse  tests  not  to  inoculate  well 
using  CGFs  standard  process,  these 
hybrids  may  b«  atab-^ioa^ted  in  the 
field  Hsiag  a  Cxc/Bt  anapenmoa. 

CCFf  1991  field  teata  are  deaigned  to 
detenaiae  the  activity  of  IxHaBLSaft  in  a 
range  of  hybrids  under  Maryland  and 
Nebraaka  ooadUioas;  and  to  determine 
hybrids  coapatibie  with  Cxc/BL 

Upon  corairietion  of  the  testa,  all  plant 
debris  and  stubble  will  be  buried  by 
disking.  Harveated  gram  will  be 
destroyed  k^  either  (1)  GhndiBg  the 
harvested  graia  spreading  the  residue 
onto  the  teat  site,  and  incorporating  the 
residue  into  the  soil  or  (2)  roasting  the 
grain  and  diapoaing  of  the  residue  either 
at  a  landfill  or  by  incorporating  the 
residue  into  the  aoil  in  the  test  she. 
Based  on  previous  data  submitted  (EUP 
5878a-*UP-2).  BO  overwintering  of  Cxc 
is  anticipated. 

The  labeling  prqwsed  by  CGI  that 
would  govern  the  conduct  of  the 
experiment  atates: 

Appbcaior  sfaoaM  wear  protective  dotiiing 
and  waterproof  gloves.  Par  ose  only  in 
accordaaca  with  tiw  tenns  aod  conditions  of 
the  cxperimeata)  use  permit 

Following  the  review  of  the  CGI 
application  and  any  comments  received 
in  response  to  this  notice,  EPA  will 
decide  whether  to  issue  or  deny  the  EUP 
request  for  this  EUP  program,  and  if 
issued,  the  conditions  under  which  it  is 
to  be  conducted  Any  issuance  of  an 
EUP  wlH  be  announced  in  the  Federal 
Register. 

Dated:  Decenber  21. 1990. 
Anne  E.  Lindsay, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  91-688  Filed  1-10-91:  8:45  am} 
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Access  to  Confidential  Business 
inforntatlon  by  ABT  Associates  and 
Subcontractors 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUHMABY:  EPA  has  authorized  its 
contractor,  ABT  Associates  (ABT).  of 
Cambridge,  Massachusetts,  and  its 
subcontractors,  Dynamac  (DYN),  of 
RockviUe,  Maryland;  Eastern  Research 
Group  (ERG),  of  Arlington,  Virginia; 
Hampshire  Research  Associates,  - 


IncoipQiatad  fURA).  of  Altvandria, 
Vir^nia:  Pel  Associates  (PEI).  of 
Cincinnati.  Ohio:  and  Technical 
Resourcaa,  tecocpontsd  (TRI).  of 
RockrUfe,  Maryiand.  and  WasUag^m. 
DC  for  accaas  to  intoraiatinn  wMch  has 
been  saiHaittad  to  EPA  uader  sactioaa  4^ 
5, 0, 6.  S.  and  21  of  the  Toxic  Subatancea 
Control  Act  (TSCA).  Some  of  tba 
information  laay  be  cfeaaed  or 
determined  to  ba  cenfidantfel  buaiaess 
infomation  (CBQ. 

DATCt:  Access  to  the  confidential  data 
submitted  to  EPA  wiB  occor  no  sooaer 
than  January  22. 1991. 
FOR  fURTMBI  MMMWATION  CONTACT: 
Michael  M.  StahL  Director,  TSCA 
Enviroomental  Aaaiatance  Division  (TS- 
799),  Office  of  Toxic  Sabatancea, 
Environmental  Protection  Agency.  Rm. 
E-545, «»  M  St.,  SW,  Weahingtoa  DC 
204aa  (202)  554-M04,  TDD:  (202)  554- 
0551. 
StfmfMCNTARY  INFORMATION.  Under 

contract  nmnber  «>-D0-0020,  contractor 
ABT,  of  55  Wheeler  St..  Cambridge,  MA, 
and  its  subcontractors  DYN,  of  11140 
RockviUe  Pike.  Rockville.  MD:  ERG.  of  6 
Whittemore  St..  Arifagton,  VA:  HRA,  of 
1600  Cameron  St.,  Suite  100,  Alexandria. 
VA;  PH,  of  11499  Chester  Road 
Cincinnati,  OH;  and  TRI,  of  100  8th  St.. 
SW.,  Apt.  315.  Washingtoa  IX:.  vrill 
assist  the  Office  of  Toxic  Substances 
(OTS)  in  preparing  Health  and 
Environmental  Hazard  Assessments  of 
chemical  substances  to  support 
regulatory  decisionmaking. 

In  accordance  with  40  CFR  2.30»{i). 
EPA  has  determined  that  under  EPA 
contract  number  68-JD0-002a  ABT.  and 
its  subcontractors  DYN.  ERG,  HRA.  PEL 
and  TRI  will  require  access  to  CBI 
submitted  to  EPA  under  sections  4,  5,  6. 
8. 9,  and  21  of  TSCA  to  perform 
successfully  the  duties  specified  under 
the  contract.  ABT.  DYN.  ERG,  HRA,  PEI, 
and  TRI  personnel  will  be  given  access 
to  information  submitted  to  EPA  under 
sections  4. 5,  6, 8. 9,  and  21  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  C^. 

EPA  ia  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
4,  5. 8.  8. 9.  and  21  of  TSCA  that  EPA 
may  provide  ABT.  DYN.  ERG.  HRA,  PEL 
and  TRI  access  to  these  CBI  materials 
on  a  need-to-know  basis  only.  All 
access  to  TSCA  CK  uiuier  this  contract 
will  take  place  at  EPA  Headquarters, 
subcontractor DYNs facility,  and 
subcontractor  TRTs  Washingtoa  DC 
facility  only. 

ABT  and  its  subcontractors  DYN. 
ERG,  HRA.  PEL  and  TRI  have  been 
authorized  access  to  TSCA  CBI  at 
DYN's  and  TRTs  facilities  under  the 
EPA  "Contractor  Requirements  for  the 


Caolral  aad  Secaiity  of  TSCA 
ConfideatiaL  Baaiasaa  iBfanBation" 

security  i '  BPA  has  appto^rd 

DYN'a  and  TRTa  aacwity  plans  ual  has 

perfonnad  (ba  repaired  in^wctiaot  of 
their  facilitiea  and  has  found  the 
faciUties  to  be  in  coB^lLaBce  with  the 
manual.  Upon  completing  review  of  the 

CBI  matcriVla  DYN  and  TRI  will  return 
all  transferred  materials  to  EPA, 

Clearaace  for  access  to  TSCA  CBI 
under  thia  omtract  may  continue  until 
September  30. 1993. 

ABT.  DYN,  ERG,  HRA.  PEL  and  TRI 
personnel  wQl  be  required  to  sign 
nondisdosure  agreement*  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBL 

Dated  Deceai^ter  14. 19Sa 
Steve  Wswfeiu  ItM. 
Acting  Director.  Information  Management 
Division.  Office  of  Toxtc  SahtHmces. 

[FR  Doc  91-7BD  Piled  1-10-»1;  ft45  am) 
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Acid  Rain  Advisory  Cormnmee;  Open 
Meeting 

summary:  In  August  of  1990,  the  U.S. 
Environmental  Protection  Agency  gave 
notice  of  the  establishment  of  an  Acid 
Rain  Advisory  Committee  (ARAC) 
which  would  provide  advice  to  the 
Agency  on  issues  rriated  to  the 
development  and  implementation  of  the 
requirements  of  the  Add  Deposition 
Control  title  of  the  Clean  Air  Act 
Amendments  of  199a  ARAC  held  its 
first  meeting  on  December  13  and  14. 
1990. 

OPEN  MEETING  DATES  AND  AOOmOHAi 
information:  Notice  is  hereby  given 
that  the  Acid  Rain  Advisory  Committee 
will  hold  an  open  meeting  on  January  28 
from  9  a.m.  to  5  p.m..  and  on  January  29 
from  9  a.m.  to  5  p.m.  at  the  Omni 
Shoreham  Hotel  2500  Cah-ert  Street 
NW..  Washington,  DC. 

On  January  28.  the  committee  will 
break  up  into  the  four  subcommittees 
established  at  the  fust  ARAC  meeting: 
Allowance  traduig.  permits  and 
technology,  emissions  momtormg.  and 
energy  conservation  a,id  renewables. 
The  subcommittees  will  discuss  and 
frame  issues  related  to  their  areas  of 
assignment  The  subcommittees  will 
meet  concurrently  in  at  least  three 
different  rooms.  Sealing  in  those  roonu. 
will  be  limited  and  publicly  available  on 
a  first  come,  first  served  basis.  There  is 
no  pre-meeling  registration. 

On  January  28,  the  full  committee  will 
meet  to  hear  presentations  from  the 
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subcommittees  on  their  progress  to  date. 
It  is  also  anticipated  that  the  full 
committee  agenda  will  include  a 
presentation  and  discussion  on  the 
■^^EPCO"  new  source  review  issue  and 
several  issues  which  were  considered 
by  one  or  more  of  the  ARAC 
subcommittees. 

wspf  cnoN  Of  coMMnrtE  documents: 
All  documents  for  this  meeting, 
including  a  more  detailed  meeting 
Qgenda  will  be  pubhcly  available  in 
limited  numbers  at  the  meeting. 
Thereafter,  these  documents  together 
with  related  documents  prepared  for 
previous  ARAC  meetings  will  be 
available  in  EPA  Air  Docket  Number  A- 
90-39  in  room  1500  of  EPA  headquarters, 
401  M  Street  SW.,  Washington,  DC. 
Hours  of  inspections  are  8:30  to  12  noon 
and  1:30  to  3:30  p.m.  Monday  through 
Friday. 

DATES  Of  fUTURE  ARAC  MEETINOS: 
ARAC  will  hold  its  third  meeting  on 
February  20  and  21, 1991,  and  will  hold 
its  fourth  meeting  on  March  20  and  21, 
1991.  These  meetings  will  be  held  in 
Washington,  DC  Times  and  exact 
locations  will  be  the  subject  of  future 
Federal  Register  notices. 
fOR  fURTHER  iNfORMATlON:  Concerning 
the  ARAC  or  its  activities,  please 
contact  Mr.  Paul  Horwitz,  Designated 
Federal  Official  to  the  Committee  at 
(202)  475-«400;  fax,  (202)  252-0892.  or  by 
mail  at  USEPA,  Acid  Rain  Division 
(A^fR  445),  Office  of  Air  and  Radiation, 
Washington,  DC. 

Dated:  January  7, 1991. 
MichMl  Shapiro, 

Acting  Assistant  Administrator.  Office  of  Air 

and  Radiation. 

[FR  Doc.  ffl-688  Filed  1-10-»1:  8:45  am] 
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Open  Meeting  on  January  29  and  30, 
1991,  of  the  Lnvlronmentai  Financial 
Advisory  Board  of  the  National 
Advisory  Council  tor  Environmental 
Policy  and  Technology 

Under  Public  Law  92-463,  the 
Environmental  Protection  Agency  (EP,'\) 
hereby  gives  notice  that  an  open 
meeting  of  the  Environmental  Financial 
Advisory  Board  (EFAB)  will  be  held  on 
January  30. 1991  in  the  Parkview  Room 
of  the  Hotel  Washington  located  at  15th 
and  Pennsylvania  Avenue.  NW.. 
Washington,  DC.  The  meeting  will  run 
from  9  a.m.  to  approximately  4  p.m.  EPA 
also  gives  notice  of  meetings  on  January 
29th,  1991  of  the  four  standing 
workgroups  of  EFAB,  at  the  Hotel 
Washington.  The  workgroup  meetings 


will  run  from  approximately  1  p.m.  to 
4.30  p.m. 

The  agenda  for  the  EFAB  meeting  on 
January  30  includes  reports  from  the 
four  workjjroups.  discussion  of  draft 
papers  of  the  workgroups,  new 
appointments,  and  a  discussion  of 
EFAB's  charter  and  administrative 
procedures. 

The  location  of  the  workgroup 
meetings  on  January  29  are  as  follows: 

1  Environmental  Finance:  Federal 
Room. 

2.  Private  Sector  Incentives: 
Boardroom. 

3.  Public  Sector  Financing  Options: 
Caucus  Room. 

4.  Small  Communities  Financing 
Strategies:  Capital  Room. 

Members  of  the  public  who  wish  to 
make  comments  to  EFAB  or  any  of  its 
workgroups  may  do  so  by  submitting 
them  in  writing  to  Herbert  Barrack, 
Designated  Federal  Official,  by  January 
24, 1991.  Please  send  comments  to: 
Herbert  Barrack.  Assistant  Regional 
Administrator  for  Policy  and 
Management,  U.S.  EPA  Region  2,  26 
Federal  Plaza.  New  York.  NY  10278. 

The  meetings  on  January  29  and  30 
will  be  open  to  the  public.  Seating  is 
limited  and  will  occur  on  a  first  come, 
first  serve  basis.  For  more  information 
contact  Gene  Pontillo.  U.S.  EPA, 
Resource  Management  Division  (H3304), 
401  M  Street.  SW..  Washington.  DC 
20460.  (202)  475-7044. 

Dated:  January  7, 1991. 
lohn ).  Sandy, 

Director.  Resources  Management  Division. 
[FR  Doc.  91-687  filed  1-10-91;  8:45  am) 
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National  Air  Pollution  Control 
Techniques  Advisory  Committee; 
Open  Meeting 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  A  meeting  of  the  National  Air 
Pollution  Control  Techniques  Advisory 
Committee  will  be  held  at  the  Sheraton 
Imperial  Hotel  and  Convention  Center. 
Imperial  Rooms  I.  II.  and  III.  1-40  Exit 
282  at  Page  Road,  Research  Triangle 
Park.  North  Carolina  27709.  The 
commercial  telephone  number  is  (919) 
941-5050. 

DATES:  January  29,  30,  and  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
All  meetings  are  open  to  the  public. 
Anyone  wishing  to  make  a  presentation 
should  contact  Ms.  Mary  Jane  Clark  at 
the  Emission  Standards  Division  (MD- 
13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 


Carolina  27711.  by  January  ::.  1991.  The 

commercial  telephone  number  is  (919) 

541-5571.  and  the  FTS  number  is  629- 

5571. 

SUPPLEMENTARY  INFORMATION:  Tlie 

agenda  for  the  meeting  is  as  follows: 

January  29  (Tuesday} — P  a.m. 

Overview  of  Title  III  Clean  Air  Act 
Amendments.  Summary  of  Title  III 
Requirements  for  Haza-dous  Air 
Pollutants 

Definition  of  Source,  Discussion  of 
Alternative  Definitions  of  "Source" 
and  Implementation  of  Tule  III 
Provisions 

Petition  Process,  Status  Report  on  the 
Development  of  Guidance  for 
Petitions  to  Add  or  Delete 
Compounds  from  the  List  of 
Hazardous  Air  Pollutants  (Title  III 
of  the  Clean  Air  Act  Amendments) 

Source  Category  List,  Status  Report  on 
the  Development  of  a  List  of  Source 
Categories  That  Emit  the  189 
Hazardous  Air  Pollutants  in  the 
Amendments  (Title  III  of  the  Clean 
Air  Act  Amendments) 

Early  Emission  Reduction,  Status  Report 
on  Implementation  of  the  Title  III 
Provisions  for  Early  Reductions  to 
Defer  Application  of  Maximum 
Achievable  Control  Technology 
(MACT)  (Title  III  of  the  Clean  Air 
Act  Amendments) 

January  30  (Wednesday)— S  a.m. 
Continuation  of  January  29 — as 

Required 
National  Emission  Standards  for 
Hazardous  Air  Pollutants 
(NESHAP)  Based  on  Maximum 
Achievable  Control  Technology 
(MACT).  Status  Reports  on  Group  I 
Standards  (Title  111  of  the  Clean  Air 
Act  Amendments) 

Dry  Cleaning 

Ethylene  Oxide  Commercial 
Sterilizers 

Chromium  Electroplating 

Hazardous  Organic  NESHAP  (HON) 
on  Source  Categories  in  the 
Chemical  Industry 

Asbestos — Comprehensive  Revisions 

January  31  (Thursday) — 9  a.m. 

Continuation  of  January  30 — as 
Required 

Municipal  Waste  Combustors,  Status 
Report  on  the  Development  of 
Proposed  Standards  for  Units  With 
Capacity  Greater  Than  250  Tons  Per 
Day  (Section  111  and  Title  III  of  the 
Clean  Air  Act  Amendments) 

Tank  Vessel  Standards,  Presentation  of 
Technical  Background  Information 
on  Marine  Tank  Vessel  Loading 
(Titles  I  and  111  of  the  Clean  Air  Act 
Amendments) 
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A  Lunch  Break  will  be  Taken  From  1- 
2  p.m.  Each  E>ay 

The  dockets  containing  material 
relevant  to:  petition  process  (A-90-48). 
source  category  list  (A-90-49),  early 
emission  redaction  (A-GO-47),  dry 
cleaning  (A-88-11),  ethylene  oxide 
commercial  sterilizers  (A-88-03), 
chromium  electroplating  (A-88-02), 
hazardous  organic  NESHAP  on  source 
categories  in  the  chemical  industry 
(process  vents:  A-90-19,  equipment 
leaks:  A-90-20,  storage:  A-90-21. 
transfer  operations:  A-90-22,  and 
wastewater  A-90-23),  asbestos- 
comprehensive  revisions  (A-90-40), 
municipal  waste  combustors  (A-90-45). 
and  tank  vessel  standards  (A-90-44), 
are  located  in  the  U.S.  Environmental 
Protection  Agency,  Air  Docket,  room 
M1500, 1st  floor-Waterside  Mali  401  M 
Street  SW.,  Washington.  DC  20460.  The 
dockets  may  be  inspected  between  8:30 
a.m.  and  3:30  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying. 

Dated:  January  8, 1991. 
Michael  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  91-689  Filed  1-10-91:  8:45  am) 

BttXtMQ  CODE  SS60-60-M 


[OPTS-140143;  FRL-3844-1  ] 

Access  to  ConMential  Business 
Information  by  Computer  Sciences 
Corporation  and  Network  Management 
Incorporated 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice^ ^^^__ 

SUMMARY:  EPA  has  authorized  its 
contractor,  Computer  Sciences 
Corporation  (CSC),  of  Falls  Church. 
Virginia,  and  its  subcontractor,  Network 
Management  Incorporated  (NMI).  of 
Fairfax,  Virginia,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBi). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  January  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Stahl,  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-545.  401  M  St..  SW..  Washington,  DC 
20460.  (202)  554-1404,  TDD:  (202)  554- 
0551. 


SUPRtEMENTARY  INFOfNNATION:  Under 
contract  number  68-WO-0043,  delivery 
order  number  23.  contractor  CSC  of 
8100  Gatehouse  Road.  Falls  Church.  VA. 
win  assist  the  Office  of  Toxic 
Substances  (OTS)  in  operating  its 
Confidential  Business  Information  and 
Document  Processing  Centers.  Under  the 
same  ddivery  order,  CSC's 
subcontractor  NML  of  11242  Waples 
Mill  Road.  Fairfax.  VA,  will  assist  OTS 
in  operating  its  Chemical  Search  and 
Assistance  Center,  and  maintaining  the 
TSCA  Chemical  Directory.  Under 
contract  number  68-WO-0O43.  delivery 
order  number  64.  CSC  will  assist  the 
Office  of  Compliance  Monitoring  (OCM] 
in  the  control  and  secimty  of  TSCA  CBI 
materials. 

In  accordance  with  40  CFR  2.306()), 
EPA  has  determined  that  under  EPA 
contract  number  6ft-WO-0O43.  CSC  and 
NMI  will  require  access  to  CBI 
submitted  to  EPA  under  all  sections  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract  delivery 
orders.  CSC  and  NMI  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  all  sections  of  TSCA,  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  14. 1990 
(55  FR  47533).  CSC  and  NMI  were 
authorized  for  access  to  CBI  subnutted 
to  EPA  under  all  sections  of  TSCA. 
NMl's  access  was  announced  under 
their  previous  name  of  NMl/CRC 
Systems  Incorporated.  EPA  is  issuing 
this  notice  to  extend  CSC  and  NMI's 
access  to  TSCA  CBI  under  the  new 
contract  no.  68-W0-0043. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
CSC  and  NMI  access  to  these  CBI 
materials  on  a  need-to-know  basis  only 
All  access  to  TSCA  CBI  under  these 
delivery  orders  of  EPA  contract  number 
68-W0-0043  will  take  place  at  EPA 
Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  these  delivery  orders  of  EPA 
contract  number  68-W0-O043  may 
continue  until  September  30. 1995. 
CSC  and  NMI  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  December  14. 199a 

Steve  Newburg-Rinn, 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 

[FR  Doc.  91-701  Filed  1-10-91;  8:45  a.m.] 

BU.UNG  COOE  tseO-SO-F 


( OPTS-S3132;  FRL  3M2-a) 

Premanufacturs  Notices;  Monthly 
Status  Report  for  JUNE  1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(dK3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
JUNE  1990. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office,  NE- 
G004  at  the  address  beiow  between  8 
a.m.  and  noon,  and  1  p.m.  and  4  pjn.. 
Monday  through  Friday,  excluding  legal 
holidays. 

ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  "(OPTS-53132)"  and  the  specific 
PMN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agencv.  401  M  St..  SW..  Rm.  L-100. 
Washington.  DC  20460.  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director, 
Environmental  Assistance  Division. 
(TS-799).  Office  of  Toxic  Sirbstances, 
Environmental  Protection  Agency,  Rm. 
EB-44.  401  M  St.,  SW..  Washington.  DC 
25460  (202)  382-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  pubhshed  m  the 
Federal  R^^ter  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identifj-  (a)  PM.Ns 
received  during  JUNE;  (b)  PMNs 
received  previouslv  and  still  under 
review  at  the  end  of  JUNE:  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  JUNE;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  JUNE;  and  (e)  PMNs 
for  which  the  review  penod  has  been 
suspended.  Therefore,  the  JUNE  1990 
PMN  Status  Report  is  being  published. 

Dated:  January  2. 1991. 
Steven  Newburg-Rinn. 

Acting  Director  Information  Management 
Division.  Office  of  Toxic  Substances. 
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Premanufactura  Notice  Mootlily  Status 
Report  for  JUNE  1990. 

I.  197  Prem»nufacture  notices  and  exemption 
requests  received  during  the  month: 

PMNNo. 


P  90-1404 
P  90-1419 
P  90-1423 
P  90-1427 
P  90-1431 
P  90-1435 
90-1439 
90-1443 
90-1447 
90-1451 
90-1455 
90-1459 
'  90-1463 
90-1467 
90-1471 
90-1475 
90-1479 
90-1483 
90-1467 
'  90-1491 
90-1495 
90-1499 
90-1503 
90-1507 
90-1511 
90-1515 
90-1519 
90-1523 
90-1527 
90-1531 
90-1535 
90-1539 
90-1543 
90-1547 
90-1551 
90-1555 
90-1559 
90-1563 
90-1567 
90-1571 
90-1575 
'  90-1579 
90-1583 
90-1587 
90-1591 
90-0229 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
Y 


P  90-1418 
P  90-1420 
90-1424 
90-1428 
90-1432 
90-1436 
90-1440 
90-1444 
90-1448 
90-1452 
90-1456 
90-1460 
90-1464 
90-1468 
90-1472 
90-1476 
90-1480 
90-1484 
90-1488 
90-1492 
90-1496 
90-1500 
90-1504 
90-1508 
90-1512 
90-1516 
90-1520 
90-1524 
90-1528 
90-1532 
90-1536 
90-1540 
90-1544 
90-1548 
90-1552 
90-1556 
90-1560 
90-1564 
90-1568 
90-1572 
90-1576 
90-1580 
90-1584 
90-1588 
90-1592 
90-0230 


Y  90-0233 

Y  90-0237 

Y  90-0241 

Y  90-0245 


Y  90-0234 

Y  90-0238 

Y  90-0242 


90-1417 
90-1421 
90-1425 
90-1429 
90-1433 
90-1437 
90-1441 
90-1445 
90-1449 
90-1453 
90-1457 
90-1461 
90-1465 
90-1469 
90-1473 
90-1477 
90-1481 
90-1485 
90-1489 
90-1493 
90-1497 
90-1501 
90-1505 
90-1509 
90-1513 
90-1517 
90-1521 
90-1525 
90-1529 
90-1533 
90-1537 
90-1541 
90-1545 
90-1549 
90-1553 
90-1557 
90-1561 
90-1565 
90-1569 
90-1573 
90-1577 
90-1581 
90-1585 
90-1589 
90-1593 
90-0231 
90-0235 
90-0239 
90-0243 


90-1418 
90-1422 
90-1426 
'  90-1430 
90-1434 
90-1438 
90-1442 
P  90-1446 
P  90-1450 
P  90-1454 
90-1458 
90-1462 
90-1466 
90-1470 
90-1474 
90-1478 
90-1482 
90-1486 
90-1490 
90-1494 
90-1498 
90-1502 
90-1506 
90-1510 
90-1514 
90-1518 
90-1522 
90-1526 
90-1530 
90-1534 
90-1538 
90-1542 
90-1546 
90-1550 
90-1554 
90-1558 
90-1562 
90-1566 
90-1570 
90-1574 
90-1578 
90-1582 
90-1586 
90-1590 
90-1608 
90-0232 
90-0236 
90-0240 
90-0244 


n.    19l'  Premanufacture  notices  received 
previously  and  still  under  re>'iew  at  the  end  of 
the  month: 


PMNNo. 


84-0660 
86-1807 
87-0723 
87-1881 
88-0319 
88-0515 


85-0433 

86-1771 
87-1555 
87-1882 
88-0320 
88-0576 


85-0619 
87-0105 
87-1760 
88-0083 
88-0353 
88-0836 


86-1602 
87-0323 
87-1872 
88-0217 
88-0468 
88-0894 


88-0918 
88-1211 
8fr-1568 
88-1621 
88-1632 
88-1783 
88-1937 
88-1984 
88-2000 
88-2177 
88-2188 
88-2213 
88-2231 
88-2473 
88-2530 
89-0091 
89-0292 
8»-0386 
89-0589 
89-0867 
89-0957 
89-0977 
89-1010 
8»-1125 
90-0013 
90-0187 
90-0231 
90-0260 
90-0319 
90-0335 
90-0372 
90-0405 
90-0456 
90-0550 
90-0564 
90-0594 
90-0657 
90-0707 
90-1311 
90-1321 
90-1353 
90-1366 


88-1020 
88-1212 
88-1618 
88-1622 
88-1690 
88-1807 
88-1938 
88-1985 
88-2001 
88-2179 
88-2196 
88-2228 
88-2236 
88-2484 
88-2568 
89-0225 
89-0321 
89-0387 
89-0721 
89-0870 
89-0958 
89-0978 
89-1038 
89-1148 
90-0142 
90-0211 
90-0237 
90-0261 
90-0321 
90-0347 
90-0383 
90-0406 
90-0480 
90-0558 
90-0578 
90-0603 
90-0667 
90-1280 
90-1318 
90-1322 
90-1357 


88-1021 
88-1473 
88-1619 
88-1630 
88-1761 
88-1809 
88-1980 
88-1995 
88-2100 
88-2180 
88-2210 
88-2229 
88-2237 
88-2518 
89-0089 
8&-0254 
89-0326 
89-0538 
89-0764 
89-0924 
89-0959 
8&-0979 
89-1058 
90-0002 
90-0158 
90-0220 
90-0248 
90-0262 
90-0331 
90-0360 
90-0384 
90-0440 
90-0489 
90-0559 
90-0581 
90-0608 
90-0668 
90-1285 
90-1319 
90-1337 
90-1358 


88-1035 
88-1567 
88-1620 
88-1631 
88-1763 
88-1811 
88-1982 
88-1999 
88-2169 
88-2181 
88-2212 
88-2230 
88-2469 
88-2529 
89-0090 
8»-0279 
89-0385 
8»-0539 
89-0775 
89-0942 
89-0963 
89-0980 
89-1104 
90-0009 
90-0159 
90-0226 
90-0249 
90-0263 
90-0333 
90-0364 
90-0404 
90-0441 
90-0512 
90-0560 
90-0584 
90-0643 
90-0669 
90-1308 
90-1320 
90-1338 
90-1364 


P  90-1384  P  90-1393  P  90-1413 


m.  329  Premanufacture  notices  and 
exemption  request  (or  which  the  notice  review 
period  has  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  signify  that 
the  chemical  has  been  added  to  the  Inventor}'). 


PMNNo. 


85-0216 
87-0198 
88-1271 
89-0030 
89-0760 
90-0169 
90-0496 
90-0531 
90-0535 
90-0539 
90-0543 
90-0547 
90-0553 
90-0557 
90-0565 
90-0569 
90-0573 
90-0577 
90-0585 


85-0535 
87-0199 
88-1272 
89-0031 
89-0776 
90-0331 
90-0498 
90-0532 
90-0536 
90-0540 
90-0544 
90-0548 
90-0554 
90-0561 
90-0566 
90-0570 
90-0574 
90-0579 
90-0586 


85-0536 
87-0200 
88-1273 
89-0711 
89-0906 
90-0383 
90-0529 
90-0533 
90-0537 
90-0541 
90-0545 
90-0551 
90-0555 
90-0562 
90-0567 
90-0571 
90-0575 
90-0580 
90-0587 


87-0197 
87-0201 
88-1274 
89-0750 
89-1072 
90-0385 
90-0530 
90-0534 
90-0538 
90-0542 
90-0546 
90-0552 
90-0556 
90-0563 
90-0568 
90-0572 
90-0576 
90-0582 
90-0588 


90-0589 

90-0593 

90-0598 

90-0602 

90-0607 

90-0612 

90-0618 

90-0622 

90-0692 

90-0696 

90-0727 

90-0731 

90-0735 

90-0739 

90-0743 

90-0747 

90-0753 

90-0757 

90-0762 

90-0773 

90-0780 

90-0784 

90-0788 

90-0794 

90-0798 

90-0807 

90-0811 

90-0815 

90-0819 

90-0823 

90-0827 

90-0831 

90-0835 

90-0839 

90-0843 

90-0817 

90-0852 

90-0856 

90-0862 

90-0866 

90-0871 

90-0875 

90-0879 

90-0683 

90-0887 

90-0892 

90-0896 

90-0900 

90-0904 

90-0908 

90-0912 

90-0919 

90-0923 

90-0931 

90-0935 

90-0939 

90-0943 

90-0947 

90-0213 

90-0217 

90-0221 

90-0225 

90-0229 

90-0233 


90-0590 
90-0595 
90-0599 
90-0604 
90-0609 
90-0613 
90-0619 
90-0623 
90-0693 
90-0697 
90-0728 
90-0732 
90-0736 
90-0740 
90-0744 
90-0748 
90-0754 
90-0758 
90-0767 
90-0776 
90-0781 
90-0785 
90-0790 
90-0795 
90-0799 
90-0808 
90-0812 
90-0816 
90-0820 
90-0824 
90-0828 
90-0832 
90-0836 
90-0840 
90-0844 
90-0849 
90-0853 
90-0857 
90-0863 
90-0867 
90-0872 
90-0876 
90-0880 
90-0884 
90-0889 
90-0893 
90-0897 
90-0901 
90-0905 

90-0913 
90-0920 
90-0924 
90-0932 
90-0936 
90-0940 
90-0944 
90-0137 
90-0214 
90-0218 
90-0222 
90-0226 
90-0230 


90-0591 

90-^96 

90-0600 

90-0605 

90-0610 

90-0614 

90-0620 

90-0626 

90-0694 

90-0725 

90-0729 

90-0733 

90-0737 

90-0741 

90-0745 

90-0749 

90-0755 

90-0759 

90-0769 

90-0777 

90-0782 

90-0786 

90-0791 

90-0796 

90-0802 

90-0809 

90-0813 

90-0817 

90-0821 

90-0825 

90-0829 

90-0833 

90-0837 

90-0841 

90-0845 

90-0850 

90-0854 

90-0858 

90-0864 

90-0869 

90-0873 

90-0877 

90-0881 

90-0885 

90-0890 

90-0894 

90-0898 

90-0902 

90-0906 

90-0910 

90-0915 

90-0921 

90-0925 

90-0933 

90-0937 

90-0941 

90-0945 

90-0211 

90-0215 

90-0219 

90-0223 

90-0227 

90-0231 


90-0592 

90-0597 

90-0601 

90-0606 

90-0611 

90-0615 

90-0621 

90-0691 

90-0695 

90-0726 

90-0730 

90-0734 

90-0738 

90-0742 

90-0746 

90-0750 

90-0756 

90-0760 

90-0772 

90-0779 

90-0783 

90-0787 

90-0792 

90-0797 

90-0806 

90-0810 

90-0814 

90-0818 

90-0822 

90-0826 

90-0830 

90-0834 

90-0838 

90-0842 

90-0846 

90-0851 

90-0855 

90-0860 

90-0865 

90-0870 

90-0874 

90-0878 

90-0882 

90-0886 

90-0891 

90-0895 

90-0899 

90-0903 

90-0907 

90-0911 

90-0917 

90-0922 

90-0926 

90-0934 

90-0938 

90-0942 

90-0946 

90-0212 

90-0216 

90-0220 

90-0224 

90-0228 

90-0232 


IV 


.  127  Oiemical  substances  for  wtiich  EPA  has  received  notices  of  commencement  to  manufacture. 


PMN  No. 


P  81-0081 
P  82-0283 


83-0367 
84-0660 

84-0710 
84-1020 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 


Idontity/Geoenc  Name 


Date  of 

Commeoc«m«iH 


G  TetrasubstrtutedphefX)! 

T-butylated  tnpheoyi  phosphate  residoe — 

G  Metal  comptoxed  sutjstituted  aromatic  salt.. 

G  Substituted  aryt  olefin 

G  Copotymer  o)  acrylates  and  methacrytatet.. 
G  Isophthalic  potyester — 


85-0250 

65-0766 

85-0767 

86-0773 

B5-0840 

85-0841 

85-0842 

85-0843 

85-0844 

85-0845 

85-0846 

85-0847 

88-0352 

86-0354 

86-0612 

86-1771 

87-0017  I 

87-0413 

87-0502 

87-0633 

87-0634 

87-1791 

88-0006 

88-0564 

88-0624 

88-0691 

88-0829 

88-0831 

88-0925 

88-0941 

88-1003 

88-1048 

88-1358 

88-1481 

88-1929 

88-1953 

88-2448 

88-2538 

89-0303 

89-0439 

89-0522 

89-0576 

89-0644 

89-0651 

89-0678 

89-0876 

89-0888 

89-1013 


G  Potyoxymethylene  copotymer 

G  4-(Tran»-4-o.all(yt  cyctohexy1)-4'-tran»-4-/va«(yCcyciohexy(  biphenyl. 

G  4-/vAlkoi(yphenyt-tran»-4-/valkytCYCtohexy(  cartwxylate 

G  4-(Tran«-4-/va(kylcyciohexyl)-'>-alkoxyt)enzeoe — 

( +  H-n-Octyloxyl  4  -(2-methylt)utyt)-phenytt)en2oate _ 

( +  )4-^Hexytoxy  4'-{2-methy)butyt)-pheny«)enioate _ 

( +  H-o-Decyloxy  4-(2-methytt)utv1)-pheny1t)en2oate - 

( + )4-n-Do0ecytoxy  4-<2-methy)bufyl)-phenylbenzoate ~ 

(+)4-(2-Methyttxjty1)pheny(  4-rKx:ty)btphenyt  cartxjxylate. 

(+)4^Propyl4X2-methyibutyl)-pheny«)en2oate 

(  +  )4-<vPentyt  4'-{2-methy1txity1)-phefrylbenzoate 

{  +  )4-(2-Mettiy1butyt)phenyl  4'-/T'-heptylbiphenyl  cartwxylate. 

G  Zirconium  iv  neoalkoxy  tnsneodecanoato-o - 

G  Zirconium  iv  neoalkoxy  tns<diisooc1y1)phO8phato-0 

G  Moiecutar  weight  branched  saturated  potyester..- 

G  Benzotriazote  derivative - 

G  Alkylated  hydroquinone _ _.._-_™_. 

G  Coootyester 

G  Diaikenytamide 

G  Amine  based  chelating  agent 

G  Amine  based  chelating  agent 

G  BiSHmidazolinium.. 


4.7-Dimethyt-4-ethenyt.6-octen-3-o1 . 
G  Bone  acid  ester  o1  alkanolamine. 
G  Phenyttn8(dimethytsiloxy)silane 


G  Nooytpheoot-capped  poiyurethane  prepotymer.  _-~™ 

G  Modified  howd  hydrocarbon  polymer 

Phenol,  4,4-(9H-ftuoreo-9-ylidene)bi8- 

G  Ammo  epoxy  ester  acrylate  polymer 

G  Potyurethane  ureas — .—- — ■• — ™ 

G  Epoxy  ream 

G  Aikenyl  dtcartwxytic  aad  monoester,  calcium  salt 

G  Diazotaed  substituted  6-methy1-7-ben20thia2o4e  sulfonic  acid.. 

G  Fkxxosikjxane  polymer 

G  Miodified  acrylate  terpolymef 

G  Acrylate  vmytidene  chjoribe  copotymer — — .— .- — 

G  Substituted  aromatic  azo  compound... 
G  Polyolbtend.. 
2-Oxo-4-methyt-6-gureido  pyridine.. 


G  AlkylarylpoJyethoxyethyi  phosphate  ester.. 

G  Amino-«poxy  curing  agent . 

G  Metal  salt  of  a  complex  morgamc  oxyacid.... 

G  Perfluoropolyothef — 

Phenol,4,4(-(oxyb«(2.l  -ethanediyfthio))bi»-. 


89-1033 
89-1100 
89-1101 
89-1132 
89-1150 
90-0016 
90-0020 
90-0021 
90-0059 
90-0063 
90-0073 
90-0092 
90-0108 
P  90-0111 
P  90-0115 
90-0121 
90-0136 
90-0184 
90-0201 
90-0255 
90-0279 
90-0286 


G  Esters  of  a  pofyhydroxyspirobiindane  and  2-diazo-l-naphthoquinone-5-sulfooyt  chloride.. 

G  Polyester  resin  modified  with  synthetic  monobasic  acid. - 

G  Alkyd  resin — " — 

G  Olefin  nrtrile -...._—- 


G  Reaction  product  of  a  carboxylic  acid  and  a  nonvoloid  resia.. 

G  Iron  arer«  antimonate  complex. — 

G  Iron  arene  sulfonate  complex. 


G  Polymer  of  totraethylenepentamine,  fatty  aminoamides  and  epoxy  reams... 

G  Rubber  modified  polyamide 

G  Lithium,  rvOctadecyl  telephthalamate — 

G  kilono  alkyi  naphthalene — 

G  Kdono  alkyl  naphthalene 

G  Acrylic  resin „ — ^~— —- 

G  Modified  zeolite 

G  Aromatic  iaocyanate-based  urethane  prepolymer 

G  Quartemary  bromide 

3.5-Dichkxo-2-pyridone 

G  FluorochemK»l  urethane  derivative. 


G  Hakjgen  substituted  hexahydro  pentaalkyi  substituted  mdeoe.. 

G  Amines,  alkyt,  compounds  with  (2.benzothiazolythio>-butanedwic  acids. . 

G  Hydroxy  functional  acrylic  resin. 

G  Mixed  alkyiene  benzoates. 

Styrene;  butyl  acrylate:  2-ethylhexyl  acryiate. 

G  Zeiglef  catalyst  precursor 

G  Polyorganositoxane  with  acrylate  group*. .. 
G  Nickel  polymer  


April  11    1990 
December  10, 

1962. 
Jurw  5,  1990. 
February  9  1968 
April  6.  1990 
September  25, 

1969 
Aprs  12,  1990 
March  16,  1990. 
May  1.  1990 
March  15,  1990. 
March  15,  1990, 
M»ch  IS.  1990 
March  15,  1990 
March  15,  1990 
March  15.  1990 
March  15,  1990 
M«t*i  15,  1990 
March  15.  1990, 
July  24,  1969. 
July  24,  1986. 
Junes,  1990 
August  29   1988 
Apnl  11,  1990 
March  23,  1990, 
January  26,  1988 
Apnl  5,  1990, 
April  5,  1990 
Apr*  17,  1990 
October  2,  1969 
January  20  1989 
July  14.  1989 
July  14   1988 
Apnl  4,  1990 
August  27,  1989. 
.  May  4,  1990 
Apnl  6,  1990 
May  2.  1990 
Maya.  1990 
April  12.  1990. 
June  21.  1989. 
Apnl  10.  1990. 
May  17.  1990. 
June  28,  1969 
May  16,  1990 
February  20.  1990. 
February  23,  1990 
Apr*  5,  1990 
April  16.  1990. 
May  24,  1990 
Apnl  14,  1990 
August  22.  1989 
Apr*  2,  1990, 
May  3,  1990 
Decembers, 

1989 
March  14,  1990 
May  16,  1990 
May  11.  1990 
March  26  1990. 
Apnl  4    1 990. 
May  31,  1990. 
June  5.  1990. 
May  6   1990. 
May  9   1 990. 
May  IB,  1990.- 
May  7,  1990. 
May  7.  1990 
May  21,  1990 
May  2.  1990 
March  17.  1990 
April  10,  1990 
May  3  1990 
May  18,  1990 
May  22,  1990 
May  2,  1990 
May  17.  1990. 
May  7.  1990. 
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IV.  127  Chemical  8ut»tances  for  wtitch  EPA  has  received  notices  of  commencement  to  manufacture.— Continued 


PMNNo. 


P  aO-0320 
P  90-0322 
P  90-0323 
P  90-0324 
P  90-0325 
P  90-0326 
P  90-0327 
P  90-032S 
P  90-0334 
P  90-0368 
P  90-0391 
P  90-0398 
P  90-0427 
P  90-0437 
P  90-0453 
P  90-0485 

P  90-0470 
P  90-0487 
P  90-0488 
P  90-0491 

Y  86-0164 

Y  96-0183 


88-0131 
89-0150 
89-0155 
89-0162 


ktoniiiy/Ganwk:  Name 


G  AcTytac  copo'ymar,  sodium  sdlt _ 

G  Amino  functional  potyorgano  silcxana  denvattva..  - , 

G  Diaub«tmj(ed  hydfoxypotycycle   ~ 

G  Po(y(oxYa*y<}-8ubs»rtut8<)  ar.lma - — — 

G  Poly(cwya*y4«oe)ciriikne.  cartJOxylic  acid  ester 

G  Subatituted  po^yoxyalkylene  amline  

G  Substituted  po^oxyalkyler«  andtne  ... ~ 

G  S(i>stituted  po'yo'valkyterie  aniline „ — 

G  AJkanedioc  acid  sa't  win  tns(''.yofoxYalKyi)afnine— 

G  Aoytic  potyfTWf  _ — 

G  Substituted  napMt^alene  surtontc  acid. 

G  Acrylic  po^mer  _ .. — 

G  Aaylic  a-:*!,  poiyief  witfi  tfafivative  of  aoytic  add,  NH4  aaN. 

G  Potymenc  Doiyuretra^e  tJisporsion _ _ 

G  Benzimdazo-Subsimiled  holeropolycycle  

G  Potyurethane  bas«d  on  potysocyanales  polyofs  and  polyamtnes. . 


Y  89-0163 

Y  89-0164 

Y  89-0166 

Y  89-0167 

Y  89-0168 

Y  89-0169 


89-0181 
89-0189 
90-0024 
90-0036 
90-0052 
90-0115 

90-0119 
90-0121 
90-0135 
90-0138 
90-0145 
90-0172 
90-0174 
90-0178 
90-0182 
90-0183 
90-0i<»2 
90-0' *• 
90-021 X) 


Date  o( 
CoTtmencemenl 


G  Rosin,  potymef  w^  subsffluted  phenols,  'cmialdehyde.  pentaer/lhritol  and  inetal  liydroxide. . 

Poiy(0''y«'*'y*e'^K5)cely(  ettiof  pixjsphate  sodiu<Ti  sati  

G  Po^y<oxyet^y*ene)^■3>car?)o>y^ate  (ndecyt  "ilhef  sodium  salt - . 

G  1,3-Propane<*o'-?«thyt  ?hydrorymet1iy(  distearale     -_ 

G  Copolymer  ol  polyamide  with  modified  a  ,fytic  elastomer. _____ 

G  Aoyfic  resm _ _ _ ; 


G  UretTiane  modified  afkyd  resin 

Tnettiyl  amme ______ 

Q  MocSfled  pdypropyfene _____ 

G  Potyurettiane  polycaftionate.. ..._____. 

G  PoJyurottiane  pofycartxjnate  

G  PoJyeltier  polyur81^ane 

G  PoJywster  poJycartxxiate  poiyurefhane.- 

G  Potycaftx)nate  po»yurBit\ane __ 

G  Putyeltier  potyvirethare  _ _„. 

G  Polyester  polyurethane „...« 


G  Aqueous  acrylic  cotxiiymer  and  aqueous  acrylic  copolymer  salts. . 

G  Aqueous  copo^^ffner  salts  ttwreof  t 

G  Saturated  polyester  resm „„_. 

G  Polyester  resm „ _._..____„„.__.._.„« 

G  Modified  soya  tatty  solid  isopWtialate  al^yd. 


1,3-Oenrene  (fcartwxylic  acid  polymer  wrtti  1.3-<Jiisocyarotometiytt>"nzene;  2  (2-hydroxyeftioxy;ethano;  ^-etflyl-2(^yd^oxymethyl)- 
1.  3-prcpanetiiol:  i.l-((imeit'yteif'ylideiitj)Dis(4.  ipneny)eneoxy)bis{2-propanoO).. 

G  Acrytic  r^am  ,,  ,      ,    „ ^ .,  — __„.__ __«_...........« — 

G  Acrylic  ream „ ___.._______._._.„_...._._ ___.._„ __„_.._„__.._______._—._....-.. 

G  H^^roxy  furKtroral  acrylic  polymer.    »__..._..»..____ »»..____„....___»_.».__»___- 

G  Saturated  polyester  po*yol __.-._■_ — - 

G  M^^roxy  lunctiofial  acrylic  polymer.  _._.■■_.., ,      ,  m     ..„.._._ — 

G  H^^^oxy  functwnal  acrylic  resin. 
G  Urethane  modrtied  attfyd 


G  Wfyt  atcoiKii.  polymer  wittt  acrylic  acid  aranQed  ss  block  polymer. ..____ 

G  Ta»  on  laity  acid  modrtied  alkyrJ _ „ 

G  Cartwmonocyclic  cartxjpolycyclic  po(yester..._ _.._ ___.. ___._ — — 

G  Polyalkyttryiettier  ..„ _ _ 

G  Polyester  resin, „....„ «...._ „...„„ „ „ __ «..- — 

A  mermoplasuc  poiyurwBmie  from  a  potyesteyglycol  (m.w.  1500  from  adJpic  acid  and  3-met^y1-1.  5-pertanedioO,  4,4'-diphenyl- 
meltianediisocyarate  end  l.4-butanedtot 


April  8.  1990. 
Marcti2e,  1990. 
April  27,  1990 
May  23,  1990 
May  23.  1990. 
May  23.  1990. 
May  29,  1990. 
May  23,  1990. 
Apnl  12,  1990. 
May  1^  1990. 
Apnl  30.  1990. 
May  12.  1990. 
May  9,  1990. 
June  4,  1990. 
May  15.  1990. 
Septembei  19. 

1990. 
May  19.  1990. 
May  30.  1990 
May  30,  IQ'^O 
May  30.  1^^. 
May  4,  1930. 
December  10, 

1  see- 
May  8.  1330. 
May  IS.  1990 
Marc^27.  1990. 
September  8, 

1989. 
September  8, 

1989. 
September  8, 

1969. 
September  8. 

1989. 
September  8. 

1989 
September  8, 

1989. 
September  S, 

i&eg. 

May  31.  1990 
June  8,  1930. 
Apnl  29,  1990 
May  9.  1990. 
April  24.  1990. 
March  17,1990. 

May  6,  1990. 
Apnl  9.  1990. 
May  11,  1990 
Apnl  19.  1390 
Apnl  12,  1990 
May  4.  1990. 
June  1,  1990 
April  25,  1990 
April  25,  1990 
April  25,  1990 
May  2,  1990 
May  26,  1990 
June  1.  1990. 


V.   17  rremafluTHriure  notices  for  which  the 
I'pinod  has  bev.n  luspended. 

PNfN  No. 

P  89-0704  P  90-0260  P  90-02C1  P  90-0262 

P  90-0263  P  90-0533  P  90-0549  P  90-0550 

P  90-0564  P  90-057S  P  00-0584  P  00-0603 

P  90-OeOB  P  90-0616  P  90-0617  P  90-1271 
P  90-1272 

[FR  Doc.  91-702  Tiled  1-10-81;  8:45  am) 

BlUJNa  COOC  WW-fO-P 


FEDERAL  EIMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-887-DR) 

Guam;  Amendment  to  Notice  of  a 
Major  Disaster  Dectaratton 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Territory  of 
Guam  (FEMA-fl87-DR).  dated  December 
24, 1990,  ard  related  determinations. 

DATED:  December  28. 1990. 

FOn  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
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Notice 

The  notice  of  a  major  disaster  for  the 
Territory  of  Guam,  dated  December  24, 
1990,  is  hereby  amended  to  add  Public 
Assistance  in  the  following  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  24, 1990: 
The  Territory  of  Guam  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-659  Filed  l-lO-fll;  8;45  am] 

WLUNO  CODE  M1S-07-M 


Guam;  Notice  of  Major  Disaster  and 
Related  Determinations 

[FEMA-887-DR] 

AGENCY:  Federal  Emergency 
Management  Agency.. 

action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Territory  of  Guam 
(FEMA-887-DR),  dated  December  24. 
1990,  and  related  determinations. 
dated:  December  24, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  EUiott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice 

Notice  i8  hereby  given  that,  in  a  letter 
dated  December  24, 1990,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  etseq.. 
Pub.  L.  93-288,  as  amended  by  Pub.  L. 
100-707),  as  follows; 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Territory  of  Guam, 
resultmg  from  Typhoon  Russ  on  December  21, 
1990,  i8  of  sufficient  severity  and  magnitude 
to  warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  Territory  of  Guam. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
PS  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  provided  at  a  later  time,  if 
needed.  Consistent  with  the  requirement  that 
Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 


Act  for  Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(8), 
Priority  to  Certain  Applications  for 
Pubhc  Facility  and  Pubhc  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Alton  S.  Ray,  Jr.  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Territory  of  Guam  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  Territory  of  Guam  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Wallace  E.  Stickney, 

Director,  Federal  Emergency  Management 
Agency, 
(FR  Doc.  91-660  Filed  1-10-91;  8:45  am) 

BILUM  CODE  671>-02-«l 


Mississippi;  Notice  of  Major  Disaster 
and  Related  Determinations 

[FEMA-888-DR] 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Mississippi 
(FEMA-888-DR).  dated  January  3. 1991. 
and  related  determinations. 
dated:  January  3, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  January  3, 1991,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub,  L.  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Mississippi, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  beginning  on  December  19, 1990,  is 
of  sufficient  seventy  and  magnitude  to 
warrant  a  major  disaster  declaration  under 


the  Robert  T  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Mississippi. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  m  the  designated  areas.  Public 
Assistance  may  be  provided  at  a  later  date,  if 
damage  assessments  warrant.  Consistent 
with  the  T^quirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(al. 
Priority  to  Certain  Applications  for 
Public  Facihty  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Michael  J.  Polny  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Mississippi  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Carroll.  Humphreys,  Leflore. 
Lowndes.  Madison,  and  Warren  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
B3.516.  Disaster  Assistance] 
Wallace  E.  Stickney, 

Director.  Federal  Emergency  Management 
Agency. 
(FR  Doc.  91-661  Filed  1-10-81;  8:45  am] 

BtlXIMG  CODE  «71»-02-ll 


Wastiington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice.  


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington  (FEMA-883-DR).  dated 
November  26. 1990,  and  related 
determinations 

dated:  December  27, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
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Notice: 

Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  December  20, 1990. 

(Catalog  of  Federal  Domestic  Aa«!stanc«  No. 
83.S1S,  Disaster  Assistance) 
Grant  C.  Pelenon. 

Aasodate  Dir'clor  State  and  Local  Progmms 
and  Support.  Federal  Emei'ger.cy 
Management  .\gciicy. 
(PR  Doc.  91-662  Filed  1-10-«1;  8.45  itnj 

MUJIM  COM  S71*-M>li 


FEDERAL  MARmME  COMMISSION 

Rling  and  Effective  Date  of 
Agreements 

The  Federal  Man'tiine  Commission 
hereby  gives  notice  that  on  January  3, 
1991,  the  following  agreements  were 
filed  wi'.h  the  Coiv.ir.ission  pursuant  to 
section  5,  Shipping  Act  of  1964,  and 
were  deemed  effective  that  date,  to  the 
extent  they  constitute  assessment 
agrecrr.er.ts  as  described  in  para^aph 
(J)  of  section  5,  Shipping  Act  of  1984. 

A:j.'Vompnt  \'j.:  224-C0Cn;85-aj7/224- 
200063-006. 

Tide:  Memorandum  of  Settlement  of 
the  Port  of  Ci-eater  New  York  and  New 
Jnrsey. 

Perthes: 

New  York  Shipping  Association.  Inc. 

(NY'SA) 

International  Longshoremen's 
Association,  AFL-CIO  (IL,A). 

Synopsis:  The  Agreement  extends  the 
existing  NYS.A-ILA  Memorandum  of 
Settlement  of  the  Port  of  New  York  and 
New  Jersey  (Agreement  No.  224-000086) 
to  September  3a  1994  and  also 
continues  the  existing  Tonnage 
Assessment  Agreement  (Agreement  No. 
224-20- XX3:')  to  September  3a  1994. 

Agree.-nent  No.:  224-200063-007. 

Title:  NYSA-ILA  Ton.nage 
Assessment  Agreement. 

Parties: 

New  York  Shipping  Association,  Inc. 
(NYSA) 

International  Lcngshoremen's 
AssociaUon.  AFL-CIO  (ILA). 

Synopsis:  The  agreement  amends  the 
parlies'  previously  filed  manhour 
assessment  for  longshore  activity  at  the 
U.S.  Army  Military  Traffic  Management 
Command's  Military  Ocean  Terminal  at 
Bayonne,  New  Jersey. 

Dated:  January  7, 1991. 
JoMph  C.  Polking, 
Secretary. 

[FR  Dor_  91-624  FJed  1-10-91;  ft45  am] 
MLUM  COOC  l7]0-P1-« 


FEDERAL  RESERVE  SYSTEM 

The  Blnger  Agency,  Inc.;  Application  to 
Engage  de  novo  In  Permisalole 
Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23f9)(lJ 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(l])  for  the  Board  s  approval 
under  section  4(c}(6]  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)|81)  and  !  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(81)  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughoat  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  g.'eater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reser.-e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  30, 
1991. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198; 

1.  The  Binger  Agency,  Inc.,  Binger, 
Oklahoma;  to  engage  de  novo  in  making 
and  servicing  loans,  primarily  consumer, 
pursuant  to  %  225.25(b)(1)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserv* 
System,  January  4, 1991. 
Jennifer  ].  Johnson, 
Associate  Secretary  of  the  Bno'^. 
[FR  Doc.  91-625  Filed  1-10-"'   «  «5  an-.] 

BILUNQ  COOC  S310-01-M 


First  Florida  Banks,  if^t    ^..^goisltionof 
Company  Engaged  In  »*'•'  n.&stbla 
Nonbanking  Activities 

The  organization  lisitj  .n  uMs  notice 
has  applied  under  §  225  ;.i'-»H21  or  (f)  o*" 
the  Board  s  Regulations  Y  ,  i2  CFR 
225.23(al(2)  or  (H)  for  tJ-.^  board's 
approval  under  section  4.    'ijoflhe 
Bank  Holding  Company  Act  1 12  U.S.C. 
1843(c)[81)  and  §  225.21(  - 1  uf  Regulation 
Y  (12  CFR  225.21(a))  to  rt(.cciire  or 
control  voting  securities  o.id  assets  of  a 
company  engaged  in  a  ri.>r, hanking 
activity  that  is  hsted  in  $  Z25.25  of 
Regulation  Y  as  closely  I'^icted  to 
banking  and  permissible"  \vr  bank 
holding  companies.  Unles,-*  otherwise 
noted,  such  activities  v«  ill  be  conducted 
throughout  the  United  S'otes. 

The  application  is  available  for 
i:nm.ediate  inspection  at  t^ie  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  a.xfp'ed  for 
processing,  it  will  also  be  nvailable  for 
inspection  at  the  offices  of  the  Board  of 
Gcvemors.  Interested  per-^ons  may 
express  their  views  in  wnung  on  the 
question  whether  consummaiion  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such  a 
greater  convenience,  increased 
competition,  or  gains  in  elficienry,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  cr  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presenlbtion  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  s'ommarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  3a 
1991. 

A.  Federal  Reserve  bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

1.  First  Florida  Banks,  Inc.,  Tampa. 
Florida,  and  7L  Corporation.  Tampa. 
Florida;  to  acquire  Mid-State  Federal 
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Savings  Bank.  Ocala.  Florida,  and 
thereby  engage  in  operating  a  savings 
association  pursuant  to  i  225.25(b)(9)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  fanuary  4. 1991. 
fennifer  \.  lohnsoa 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-626  Filed  1-10-91:  a:4S  am] 
eauM  coot  ttiKei-M 


Key  Centurton  BancaharM,  Inc,  at  aL; 
Fonnatlona  of;  Acqulsitlona  by;  and 
Mergara  of  Bank  HokHng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  In  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  bearing.  Identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than  January 
30. 1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostlan.  Jr.,  Senior  Vice 
President)  701  East  Byrd  Street. 
Richmond.  Virginia  23281: 

1.  Key  Centurion  Bancshares,  Inc., 
Charleston.  West  Virginia;  to  acquire 
100  percent  of  the  voting  shares  of 
Soudiem  Bankshares,  Inc..  Beckley. 
West  Virginia,  and  thereby  indirectly 
icquire  Beckley  National  Bank,  Beckley, 
West  Virginia,  and  M  4  M  Financial 
Corporation.  Oak  Hill.  West  Virginia, 
and  Merchants  &  Miners  National  Bank 
of  Oak  Hill.  Oak  Hill,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  Agri  BcmcorpoTotion,  Webster  City, 
Iowa:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  sharas  of  Ag)ti  Bank  Corporatioa, 
Webster  City.  Iowa,  and  thereby 
indirectly  acquire  Farmers  National 
Bank  of  Webster  Qty.  Webster  City. 
Iowa. 

C  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue.  Kansas  Qty, 
Missouri  64188: 

1.  First  Geary  Corporation  Employee 
Stock  Ownership  Plan.  Geary, 
Oklahoma:  to  become  a  bank  holding 
company  by  acquiring  at  least  51 
percent  of  the  voting  shares  of  First 
Geary  Corporation,  Geary,  Oklahoma, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Geary,  Geary, 
Oklahoma. 

2.  United  Missouri  Bancshares,  Inc., 
Kansas  City.  Missouri:  to  acquire  100 
percent  of  the  voting  shares  of  Valley 
Bank  Holding  Company,  Security, 
Colorado,  and  thereby  indirectly  acquire 
91.81  percent  of  the  voting  shares  of 
Valley  Bank,  Security,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  4. 1991. 
Jennifer ).  Johaaoa. 
Associate  Secretary  of  the  Board. 
[FR  Doc  91-627  Filed  1-10-91;  8:45  am] 

BIUJNO  COOE  ttW-ei-M 


DEPARTWIEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuaa,  and  Mantai 
Healtt)  Administration 

Advisory  Committee  Meetings  In 
February-March 

AQENCV:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
action:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agendas  of  the 
forthcoming  meetings  of  the  agency's 
advisory  conunittees  in  the  months  of 
February-March  1991. 

The  initial  review  committees  and 
advisory  councils  will  be  performing 
re\'iew  of  applications  for  Federal 
assistance.  "Therefore,  portions  of  the 
meetings  will  be  closed  to  the  pubUc  as 
determined  by  the  Admiitistrator, 
ADAMHA.  in  accordance  with  5  U.S.C. 
552(b)(6)  and  5  U.S.C.  app.  210(d). 

Notice  of  these  meetings  is  required 
under  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463. 

Committee  name:  NaUonal  Advisory 
Mental  Health  Council  NTMR 
Date  and  time:  February  4-5:  9  aju. 


Place  Parklawn  Building.  Confwenoe 
Rooms  G  It  H.  SSOO  Flskats  Laoe.  RockviOe, 
MD  20B57  on  Feburary  4  and  National 
Inatitutet  of  HMlth.  Building  L  WiiM>n  Hall. 
9000  RodEville  Pike.  Bethnda.  MD  20892  on 
February  S. 

Status  of  meeting:  Open— February  &:  9 
ajB.-5  pjn.H  Qoaed— Otlierwisa. 

Contact  Jane  SleinlMrg.  room  9~X0&, 
Parklawn  Building,  Saoo  Fisher*  L^ne, 
RockviUe.  MD  20S57  (301)  443-5367. 

PuTposeiThe  National  Adviaory  Menial 
Health  Council  adviaea  the  Secretary  of 
Health  and  Human  Servicea,  the 
AdmJniatralor.  AkohoL  Drug  Abuae,  and 
Mental  Health  Admioistraboa  and  the 
Director,  National  Institute  of  Menu!  Health 
regarding  policiea  and  programs  of  the 
Department  in  tfaa  field  of  mental  bealtii.  The 
Council  reviews  applicatiooa  for  grant»-in-aid 
relating  to  research  and  trauung  in  the  field 
of  mental  health  and  make* 
recommendations  to  the  SecreUry  with 
respect  to  approval  of  appbcations  for,  and 
amount  oL  these  granta. 

Committee  name:  NaUonal  Adviaory 
Council  on  Drug  Abuae,  NIDA 
Date  and  time:  February  S-ft:  9  a.m. 
Place:  National  Inatitutea  of  Healtii. 
Building  31 C  Conference  Room  9,  9000 
Rockviile  Pike.  Betbe»da.  MD  20881 

Status  of  meetwg:  Open — February  5:  9 
a.m.-l  pjn..  February  8:  9  ajn.-6  p.m., 
CI  osed — Otherwise. 

Contact:  Sheila  Gardner,  room  10-05, 
Parklawn  Building.  5600  Fiahera  Lane, 
RockviUe.  MD  20857  (301)  443-0441. 

Purpote:  The  National  Adviaory  Council  on 
Drug  Abuae  advise*  and  make* 
recommendation*  to  the  Secretary, 
Department  of  Health  and  Human  Service*. 
the  Adminlatintor,  Alcohol  Drug  Abuae.  and 
Mental  Health  Administratioa  and  the 
Director,  National  Institute  on  Drug  Abuae  on 
the  development  of  new  initiative*  and 
priorities  and  the  efficient  administration  of 
drug  abuae  reaearcii.  including  prevention 
and  b-eatment  researcii.  and  reaearch 
training.  The  Council  alao  give*  advice  on 
policie*  and  prioritie*  for  drug  abuae  grant* 
and  contract*,  and  review*  and  make*  final 
recommendations  on  grant  application*. 

Committee  name:  Aging  Subcommittee  of 
the  Life  Course  and  Prevention  Research 
Review  (^mmittae.  NIMH 
Date  and  time:  February  7-8  9  a.m. 
Place:  Chevy  Chase  Holiday  inn.  5520 
Wisconain  Avenue.  Chevy  Chaae.  MD  20815 
Status  of  meeting.  Open— February  7:  »-10 
a.m.,  Cloaed— Otherwise. 

Contact  Phylii*  Zuamaa  room  9C-18, 
Parklawn  Building.  5600  Fiaher*  Lane. 
RockviUe.  MD  20857  (301)  443-3857 

Purpote:  The  Subcommittee  ii  charged 
with  the  initial  review  of  application*  for 
aasiatance  from  tl>e  National  Inatitute  of 
Mental  Health  for  support  of  research  grant*, 
individual  poatdoctoral  reaearch  fellowaiup* 
and  inaUtutionaJ  reaearch  trauung  granta, 
cooperative  agreementa,  and  research  and 
development  conti-acta,  as  they  relate  to 
mental  health,  in  the  field*  of  child,  family, 
and  aging,  with  recommendations  to  the 
National  Adviaory  Mental  Health  Council  for 
final  review. 
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Committee  name:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 
NIAAA. 

Date  and  time:  Feburary  7-8: 10:15  a.m. 

Place:  National  Institutes  of  Health, 
Building  1,  3rd  Floor.  Wilson  Hall,  9000 
Rockville  Pike,  Bethesda,  MD  20882. 

Status  of  meeting:  Open — February  7: 10:15 
a.m.-5  p.m.,  Closed — Otherwise, 

Contact:  James  Vduahan,  room  18C-20, 
Parklawn  Building,  5fl(X)  Fishers  Lane. 
Rockville,  MD  20657  ( 101 )  443-M75. 

Purpose:  The  Council  advises  the 
Secretary,  Department  of  Health  and  Human 
Services  regarding  policy  direction  and 
program  issues  of  national  signiHcance  in  the 
area  of  alcohol  abuse  and  alcoholism. 
Reviews  all  grant  apolications  submitted, 
evaluates  these  applications  in  terms  of 
scientific  merit  and  adherence  to  Department 
policies,  and  makes  recommendations  to  the 
Secretary  with  respect  to  approval  and 
amount  of  award. 

Committee  name:  Cellular  Neurobiology 
and  Psychopharmacology  Subcommittee  of 
the  Neurosciences  Research  Review 
Committee,  NIMH. 

Date  and  time:  February  7-8:  8:30  a.m. 

Place:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike,  Rockville,  MD  20852 

Status  of  meeting:  Open — February  7:  8:30- 
9:30  a.m..  Closed— -Otherwise. 

Contact  Camille  Sookram,  room  9C-2&. 
Parkla«vn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20tt57  (301)  443-3936. 

Pumose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and 
research  training  activities  relating  to  cellular 
neurobiology  and  psychopharmacology  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  Tinal  review. 

Committee  name:  Psychobiology  and 
Behavior  Research  Review  Committee. 
NIMH. 
'Date  and  time:  February  7-8:  9  a.m. 

Place:  The  Inn  at  Foggy  Bottom.  824  New 
Hampshire  Avenue.  NW..  Washington.  DC 
20037. 

Status  of  meeting:  Open — February  7:  9-10 
a.m.  Closed — Otherwise. 

Contact  Debra  Woods,  room  9C-26, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20657  (301)  443-3936. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  resea.-ch  and 
research  training  activities  relating  to 
experimental  and  physiological  psychology 
and  comparative  behavior,  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Committee  name:  Behavioral  Neurobiology 
Subcommittee  of  the  Neurosciences  Research 
Review  Committee,  NIMH. 

Date  and  time:  February  7-9:  8:30  a.m. 

Place:  Crowne  Plaza  Holiday  Inn,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Status  of  meeting:  Open — February  7:  8:30- 
9:30  a.m.  Closed — Otherwise. 

Contact  Gerry  Perlman.  room  9C-28, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20657  (301)  443-3857. 


Purpose:The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and 
research  training  activities  relating  to 
behavioral  neurobiology,  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review 

Committee  name:  Cognition,  Emotion,  and 
Personality  Research  Review  Committee, 
NIMH. 

Date  and  time:  February  7-9:  9  a.m. 

Place:  The  River  Inn,  924  Twenty-fifth 
Street,  NW..  Washington.  DC  20037. 

Status  of  meeting:  Open — February  7:  9-10 
a.m.  Closed— Otherwise. 

Contact  Shirley  Maltz.  room  90-26. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20657  (301)  443-3944. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and 
research  training  activities  relating  to  the 
fields  of  personality,  cognition,  emotion,  and 
higher  mental  processes  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Committee  name:  Biochemistry, 
Physiology,  and  Medicine  Subcommittee  of 
the  Alcohol  Biomedical  Research  Review 
Committee.  NIAAA. 

Date  and  time:  February  11-12:  9  a.m. 

Place:  Bethesda  Hyatt  Regency.  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Status  of  meeting:  Open — February  11;  9- 
9:30  a.m.  Closed — Otherwise. 

Contact  Ronald  Suddendorf,  room  16C-26, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20657,  (301)  443-6106. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  for  support  of 
research  and  training  activities  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism 
for  final  review. 

Committee  name:  Neuroscience  and 
Behavior  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review  Committee. 
NIAAA. 

Dale  and  time:  February  11-13:  9  a.m. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro  Center.  Bethesda,  MD  20814. 

Status  of  meeting:  Open — February  11:  9-10 
a.m.  Closed — Otherwise. 

Contact  Antonio  Noronha,  room  16C-20, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857  (301)  443-4375. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  for  support  of 
research  and  training  activities  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism 
for  final  review. 

Committee  name:  Biochemistry  Research 
Subcommittee  of  the  Drug  Abuse  Biomedical 
Research  Review  Committee,  NIDA. 

Date  and  time:  February  12;  8:30  a.m. 

Place:  Bethesda  Hyatt  Regency,  Potomac 
and  Patuxent  Rooms.  One  Bethesda  Metro 
Center.  Bethesda.  MD  20814, 


Status  of  meeting:  Open — February  12: 
8:30-9  a.m.  Closed — Otherwise. 

Contact  Rita  Liu,  room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville.  MD 
20857  (301)  443-2620. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Drug  Abuse  for  support  of  research  and 
research  training  activities,  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Drug  Abuse  for  final  review. 

Committee  name:  Psychopharmacological. 
Biological,  and  Physical  Treatments 
Subcommittee  of  the  Treatment  Development 
and  Assessment  Research  Review 
Committee,  NIMH. 

Date  and  time:  February  12-13:  9  a.m. 

Place:  Key  Bridge  Marriott  Hotel,  1401  Lee 
Highway,  Arlington,  VA  22209. 

Status  of  meeting:  Open — February  12:  9-10 
a.m.  Closed — Otherwise. 

Contact  Helen  Craig,  room  9C-14, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857  (301)  443-1367, 

Purpose:  The  Subcom-Tiittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and/or 
research  training  activities  in  the  fields  of 
treatment  development  and  assessment  and 
makes  recommendations  to  the  National 
Advisory  Mental  Health  Council  for  final 
review. 

Committee  name:  Drug  Abuse  Clinical  and 
Behavioral  Research  Review  Committee, 
NIDA. 

Date  and  time:  February  12-15:  9  a.m. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Status  of  meeting:  Open— February  12:  &- 
9:30  a.m.  Closed — Otherwise. 

Contact  Daniel  Mintz.  room  10-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857  (301)  443-9042. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Drug  Abuse  for  support  of  research  and 
research  training  activities,  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Drug  Abuse  for  final  review. 

Committee  name:  Drug  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee.  NIDA. 

Date  and  time:  February  12-15:  9  a.m. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Status  of  meeting:  Open — February  12:  9 
a.m.  Closed — Otherwise. 

Contact  Raquel  Crider,  room  10-22. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857  (301)  443-9042. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Drug  Abuse  for  support  of  research  and 
research  training  activities,  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Drug  Abuse  for  final  review. 

Committee  name:  Pharmacology  I  Research 
Subcommittee  of  the  Drug  Abuse  Biomedical 
Research  Review  Committee.  NIDA. 

Date  and  time:  February  12-15:  8:30  a.m. 


Federal  Register  /  Vol.  56,  No.  8  /  Friday.  lanuary  11.  1991  /  Notices 


1195 


Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Status  of  meeting:  Open— February  12: 
8:30-9  a.m.  Closed — Otherwise 

Contact  Syed  Husain.  room  10-42, 
Parklawn  Building,  5800  Fishers  Lane. 
Rockville,  MD  20657  (301)  443-2620 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Drug  Abuse  for  support  of  research  and 
research  training  activities,  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Drug  Abuse  for  final  review. 

Committee  name:  Pharmacology  II 
Research  Subcommittee  of  the  Drug  Abuse 
Biomedical  Research  Review  Committee. 
NIDA. 
Date  and  time:  February  12-15;  8:30  a.m. 
Place:  Bethesda  Hyatt  Regency.  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814. 

Status  of  meeting:  Open— February  12: 
830-9  a.m.  Closed — Otherwise. 

Contact  Gamil  Debbas,  room  10-42, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857  (301 )  443-2620. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Drug  Abuse  for  support  of  research  and 
research  training  activities,  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Drug  Abuse  for  final  review. 

Committee  name:  Mental  Health 
Behavioral  Sciences  Research  Review 
Committee.  NIMH. 
Date  and  time:  February  14-16:  9  a.m. 
Place:  The  River  Inn.  924  Twenty-fifth 
Street.  NW..  Washington.  DC  20036. 

Status  of  meeting:  Open — February  14;  9- 
9:30  a.m.  Closed — Otherwise. 

Contact  Barbara  Gross,  room  9C-26. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857  (301)  443-3936. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and 
research  training  activities  relating  to 
behavioral  sciences  with  recommendations  to 
the  National  Advi8or\'  Mental  Health  Council 
for  final  review. 

Committee  name:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee, 
NIAAA. 
Date  and  Time:  February  18-20;  9  am. 
Place:  The  River  Inn.  924  Twenty-fifth 
Street,  NW.,  Washington,  DC  20037 

Status  of  meeting:  Open — February  18;  9-10 
a.m.  Closed — Otherwise. 

Contact  Lenore  Sawder  Radloff.  room 
15C-28,  ParklavkTi  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857  (301)  443-6106. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  for  support  of 
research  and  training  activities  and  makes 
recommendations  to  the  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism 
for  final  review. 

Committee  name:  Biological  and 
Neurosciences  Subcommittee  of  the  Mental 
Health  Small  Grant  Review  Committee. 
NIMH. 


Date  and  Time:  February  20-22;  9  a.m. 
Place:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Avenue,  NW.,  Washington.  DC 
20037 

Status  of  meeting:  Open— February  20;  9-10 
a.m.  Closed— Otherwise. 

Contact  Monica  Woodfork.  room  9C-05. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857  (301)  443-4843. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
research  in  all  disciplines  pertaining  to 
mental  health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  the 
biological  and  neurosciences. 

Committee  name:  Clinical  and  Behavioral 
Sciences  Subcommittee  of  the  Mental  Health 
Small  Grant  Review  Committee,  NIMH. 
Date  and  time:  February  20-22;  9  a.m. 
Place:  Wyndham  Bristol  Hotel.  2430 
Pennsylvania  Avenue.  NW.,  Washington,  DC 
20037. 

Status  of  meeting:  Open— February  2a  9-10 
am  Closed— Otherwise. 

Contact  Sheri  Schwartzback,  room  9C-05 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20657  (301)  443-4343. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
research  in  all  disciplines  pertaining  to 
mental  health  for  support  of  research  in  the 
areas  of  psychology,  psychiatry,  the 
behavioral/sciences,  and  epidemiology. 

Committee  name:  Clinical  and  Treatment 
Subcommittee  of  the  Alcohol  Psychosocial 
Research  Review  Committee,  NIAAA. 
Date  and  time:  Februar>'  20-22;  9  a.m. 
Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20814 

Status  of  meeting:  Open— February  20:  9-10 
am.  Closed — Otherwise, 

Contact  Thomas  D.  Sevy.  room  16C-26. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857  (301)  443-6106. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  for  support  of 
research  and  training  activities  and  makes 
recommendations  to  the  National  Advisor> 
Council  on  Alcohol  Abuse  and  Alcoholism 
for  final  review. 

Committee  name:  Criminal  and  Violent 
Behavior  Research  Review  Committee. 
NIMH. 
Date  and  time:  February  20-22;  9  a.m. 
Place:  Quality  Hotel  Downtown.  1315  16th 
Street,  N'W.,  Washington,  DC  20036. 

Status  of  meeting:  Open — February  20;  9-10 
a.m.  Closed — Otherwise. 

Contact  Bemice  Cherry,  room  9C-26, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857  (301)  443-3936. 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and 
research  training  activities  relating  to  the 
mental  health  aspects  of  antisocial,  criminal. 
and  individual  violent  behavior,  including 
sexual  assault  and  victimization,  and  law- 
mental  health  interactions  related  to  these 
areas,  with  recommendations  to  the  National 
Advisory  Mental  Health  Council  for  final 
review. 


CommiUee  name:  Child  and  Family  and 
Prevention  Subcommittee  of  the  Life  Course 
and  Prevention  Research  Review  Committee. 
NIMH. 
Date  and  time:  February  21-23  9  am 
Place:  Guest  Quarters,  7335  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Status  ofmeeung:  Open — February  21;  9-lC 
a.m.  Closed — Otherswise 

Contact  Christine  Norton.  Room  9C-18, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20657  (301 )  443-3857 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  granU, 
individual  postdoctoral,  research  fellowships 
and  institutional  research  training  grants, 
cooperative  agreements,  and  research  and 
development  contracts,  as  they  relate  to 
mental  health  in  the  fields  of  child,  family 
and  aging,  with  recommendations  to  the 
National  Advisory  Mental  Health  Council  for 
final  review. 

Committee  name:  Research  Scientist 
Development  Review  Committee,  NIMH. 
Date  and  time:  February  21-23:  9  a.m. 
Place:  Hobday  Inn  Chev^  Chase.  5520 
W  isconsin  Avenue.  Chevy  Chase.  MD  20815 

Status  of  meeting:  Open — February  21;  9-10 
am  Closed — Otherwise. 

Contact  Phyllis  D  Artis,  room  9C-15. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857  1301)  443-6470 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  acUvities  to 
develop  and  execute  a  program  of  Research 
Scientist  and  Research  Scientist  Development 
Awards  to  appropriate  institutions  for  the 
support  of  individuals  who  are  engaged  full- 
time  in  research  and  related  activities 
relevant  to  mental  health,  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Committee  name:  Small  Business  Research 
Review  Committee.  NIMH. 
Date  and  time:  February  25-26  9  a.m. 
Place:  Washington  Marriott  Hotel.  1221 
22nd  Street  N'W..  Washington.  DC  20037. 

Status  of  meeting:  Open— February  25;  9-10 
am.  Closed— Otherwise. 

Contact  Gloria  Levin,  room  9C-14. 
Parklawn  Building.  5600  Fishers  Une. 
Rockville.  MD  20857  (301 1  443-136" 

Purpose:  The  Committee  is  charged  with 
the  initial  review  of  applications  requesting 
support  from  the  National  Institute  of  Mental 
Health  for  small  businesses  involved  in 
mental  health  research.  Final  review  and 
recommendations  are  made  from  the 
National  Advisory  Mental  Health  Council, 

Committee  name:  Clinical  Biology 
Subcommittee  of  the  Psychopalhoiogy  and 
Clinical  Biology  Research  Review  Committee, 
NIMH. 
Date  and  time:  February  25-27:  9  a.m. 
Place:  The  Hampshire  Hotel.  1310  New 
Hampshire  Avenue  NW.,  Washington.  DC 
20039 

Status  of  meeting:  Open-February  25;  9-10 
am.  Closed— Otherwise 
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Contact:  Maureen  Eister,  room  9C-06. 
Parklawn  Building.  SaOO  Fisher*  Lane. 
Rockville,  MD  20657  (301)  443-1340. 

Purpose:  The  Subcommittee  ia  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  activities  in  the 
fields  of  research  and  research  training 
activities  in  the  areas  of  clinical 
psychopathology  and  clinical  biology  as  they 
relate  to  mental  health,  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Committee  name:  Psychopathology 
Subcommittee  of  the  Psychopathology  and 
Chnical  Biology  Research  Review  Committee. 
NIMH. 

Date  and  time:  February  27-March  1:  9  a.m. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Status  of  meeting:  Open — February  27:  9-10 
a.m.  Closed — Otherwise. 

Contact  Tammye  Cross,  room  90-08, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857  (301)  443-1340. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and 
research  training  activities  in  the  areas  of 
clinical  psychopathology  and  clinical  biology 
as  they  relate  to  mental  health,  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Committee  name:  Services  Subcommittee 
on  the  Epidemiologic  and  Services  Research 
Review  Committee,  NIMH. 

Date  and  time:  February  27-March  1.  9  a.m. 

Place:  Embassy  Suites  Hotel.  4300  Military 
Road,  N'W..  Washington.  DC  20015. 

Status  of  meeting:  OPEN— February  27: 9- 
10  a.m.  CLOSED— Otherwise. 

Contact  Gloria  Yockelson.  room  9C-05, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857  (301)  443-0948. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  for  support  of  research  and 
research  training  activities  as  they  relate  to 
mental  health  epidemiology,  mental  health 
service  systems  research,  and  evaluation  of 
clinical  mental  health  services,  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Committee  name:  Immunology  and  AIDS 
Subcommittee  of  the  Alcohol  Biomedical 
Research  Review  Committee,  NLAAA. 

Date  and  time:  February  28-March  1:  9  a.m. 

Place:  Crowne  Plaza  Holiday  Inn.  1750 
Rockville  Pike.  Rockville.  MD  20852. 

Status  of  meeting:  OPEN — February  28:  9- 
10  a.m.  CLOSED— Otherwise. 

Contact  Bart>ara  Smothers,  room  ieC-26, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857  (301)  44i-610e. 

Purpose:  The  Sut)committee  is  charged 
with  the  Initial  review  of  applications  for 
assistance  from  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  for  support  of 
research  and  training  activities,  and  makes 
•^commendations  to  the  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism 
for  final  review. 


Committee  name.  Epidemiology 
Subcommittee  of  the  Epidemiologic  and 
Services  Research  Review  Committee,  NIMH. 

Date  and  time:  March  4-6:  9  a.m. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road,  NW.,  Washington.  DC  20015. 

Status  of  meeting:  OPEN— March  4:  9-10 
am.  CLOSED— Otherwise. 

Contact  Gloria  Yockelson.  room  9C-05, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  MD  20857  (301)  443-0948. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  applications  for 
assistance  from  the  National  Institute  of 
Mental  Health  of  support  of  research  and 
research  training  activities  as  they  relate  to 
mental  health  epidemiology,  mental  health 
service  systems  research,  and  evaluation  of 
clinical  mental  health  services,  with 
recommendations  to  the  National  Advisory 
Mental  Health  Council  for  final  review. 

Substantive  information,  summaries 
of  the  meetings,  and  rosters  of 
committee  membei^  may  be  obtained  as 
follows:  Ms.  Diana  Widner.  NL\AA 
Committee  Management  Officer,  room 
16C-20,  (301)  443-4375:  Ms.  Camilla 
Holland,  NIDA  Committee  Management 
Officer  Room  10-42,  (301)  443-2755;  Ms. 
Joanna  Kieffer,  NIMH  Committee 
Management  Officer,  room  9-105,  (301) 
443-4333.  The  mailing  address  for  the 
above  parties  is;  Parklawn  Building. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

Dated:  January  7. 1991. 
Peggy  W.  Cockrill, 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

[PR  Doc.  91-629  Filed  1-10-91;  8:45  am) 
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Centers  (or  Disease  Control 

Scientific  Workshop  on  the  Health 
Effects  of  Electromagnetic  Radiation 
on  Workers;  Correction 

This  notice  corrects  the  time  and  date 
of  a  previously  announced  meeting. 

Federal  Register  Citation  of  Previous 
Announcement:  December  14, 1990,  55 
FR  51502. 

Previously  Announced  Time  and 
Date:  8  a.m.-12  30  p.m.,  January  31, 1991. 

Correction:  The  correct  times  and 
dates  are: 

8  a.m.-5  p.m.,  January  30, 1991 
8  a.m.-12;30  p.m..  January  31. 1991. 

Dated:  January  7.  1991. 
Glenda  S.  Cowart 

Director,  Office  of  Program  Support  Centers 
for  Disease  Control. 
[FR  Doc.  91-665  Field  1-10-91:  8:45  am) 

BUXJNQ  COM  41«>-1*-«l 


FAMILY  SUPPORT  ADMINISTRATION 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Following  is  the  package  submitted  to 
OMB  since  the  last  publication. 

(For  a  copy  of  the  package,  call  the 
FSA.  Report  Clearance  Officer  202-401- 
5604.) 

Report  of  Claims  of  Good  Cause  for 
Refusing  to  Cooperate  in  Establishing 
Paternity  and  Securing  Child  Support — 
0970-0073— This  information  collection 
will  be  used  to  monitor  administration 
of  good  cause  and  evaluate  the 
extensiveness  and  reasons  for  usage. 
Respondents:  State  and  local 
governments;  Number  of  respondents: 
54;  Frequency  of  response:  quarterly; 
Estimated  average  burden  per  response: 
11.69:  Estimated  annual  burden:  2.527 
hours.  OMB  desk  officer:  Laura  Oliven. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
room  3201,  725  17th  Street  NW.. 
Washington,  DC  20503. 

Dated:  December  30, 1990. 
Naomi  B.  Marr, 

Associate  Administrator,  Office  of 
Management  and  Information  Systems. 
[FR  Doc.  91-639  Filed  1-10-91;  8:45  am) 

BtLUNO  CODE  4150-04-41 


Food  and  Drug  Administration 

[Docket  No.  91N-0005] 

Animal  Drug  Export;  Marlnil 
(Metomidate  Hydrochloride) 

agency:  Food  and  Dnig  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Wildlife  Laboratories  Inc.,  has  filed 
an  application  requesting  approval  for 
export  to  Canada  of  the  animal  drug 
Marinil  (metomidate  hydrochloride). 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
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4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  non-food 
animal  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  S.  Gates,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  appUcations  for  the 
export  of  dnigs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  applicafion  within  30 
days  of  its  fiUng  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Regtster 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Wildlife  Laboratories  Inc.,  1401  Duff  Dr., 
Suite  600,  Fort  Collins,  CO  80524,  has 
filed  an  application  requesting  approval 
for  export  to  Canada  of  the  animal  drug 
Marinil  (metomidate  hydrochloride). 
The  product  is  intended  for  use  in 
sedation  and  anesthesia  of  non-food 
fish. 

The  application  was  received  and 
filed  in  the  Center  for  Veterinary 
Medicine  on  December  26, 1990,  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  appUcation 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  January  22, 1991, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 


(21  U.S.C,  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and  redelegated 
to  the  Center  for  Veterinary  Medicine 
(21  CFR  5.44). 

Dated:  January  4, 1991. 
Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  91-637  Filed  1-10-91;  8:45  am] 

BtUJNQ  COM  41M-01-II 


[Docket  No.  W)D-0439] 

Furazolidone  and  NItrofurazone  In 
Animal  Feed;  Compliance  Policy  Guide; 
Removal 

agency:  Food  and  Drug  Administration, 

HHS, 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
removal  of  Compliance  Policy  Guide 
(CPG)  7125.13  "Furazolidone  and 
Nitrofurazone  in  Animal  Feed"  on  the 
ground  that  it  has  been  superseded  by 
current  regiilations. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  J.  Ballitch,  Center  for  Veterinary 
Medicine  (HFV-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3338. 

SUPPLEMENTARY  INFORMATION:  CPG 

7125.12  "Furazohdone  and  Nitrofurazone 
in  Animal  Feed,"  was  issued  on  October 
1, 1980.  The  guide  stated  among  other 
things  that  an  approved  medicated  feed 
application  (MFA)  was  not  required  for 
the  manufacture  of  medicated  feed 
containing  either  of  these  new  animal 
drugs. 

In  the  Federal  Register  of  March  3, 
1986  (51  FR  7382)  FDA  issued 
regulations  which  revised  §S  558.3  and 
558.4  (21  CFR  558.3  and  558.4).  These 
regulations  require  hat  the  manufacture 
of  medicated  feeds  containing 
furazolidone  or  nitrofurazone  be  the 
subject  of  approved  MFA's.  Therefore, 
these  regulations  supersede  the  policy 
set  forth  in  the  guide,  and  the  guide  is 
hereby  removed. 

Dated:  January  3, 1991, 
Alan  L  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  91-638  Filed  1-10-91;  8:45  am) 
BOJJfW  COM  41«0-01-ll 


[Docket  No.  90C-04531 

Teepak,  Inc^  Filing  of  Color  AddWvs 
Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. ^ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Teepak,  Inc.,  has  filed  a  petition 
proposing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  synthetic  iron  oxide  for 
use  in  human  food. 
FOR  FURTHER  INFORMATION  CONTACT 
Rosalie  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administratioa  200  C  St. 
SW.,  Washington,  DC  20204,  202-425- 
5487. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  706(d)(1)  (21  U.S.C.  376(d)(1))). 
notice  is  given  that  Teepak.  Inc.,  P.O. 
Box  11925,  Columbia.  SC  29211,  has  filed 
a  petition  (CAP  OC0228)  proposing  that 
S  73.1200  Synthetic  iron  oxide  (21  CFR 
73.1200)  of  the  color  additive  regulations 
be  amended  to  provide  for  the  safe  use 
of  synthetic  iron  oxide  as  a  color 
additive  in  human  food. 

The  potential  environmental  impact  of 
this  action  is  being  re\iewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  2a  1990. 
FredR-Shanlc 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[FR  Doc.  91-636  Filed  1-10-91;  8:45  am) 

MLUNO  COM  41«>-01-M 


[Docket  No.  90F-04351 

Amoco  Chemical  Co.;  Riing  of  Food 
Addldve  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice.   ^^^_^_ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Amoco  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additivt 
regulations  be  amended  to  provide  for 
the  safe  use  of  isobutylene-butene 
copolymers  as  components  of  food- 
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contact  articles  and  as  plasticizers  in  ' 
polypropylene  in  contact  with  food. 
FOR  FUfTTMER  INFOmtATION  CONTACT: 
Julius  Smith,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5740. 
tUPPlfMCNTARY  INFORMATION:  Under 
Lhe  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
1B4238)  has  been  filed  by  Amoco 
Chemical  Co..  Chicago.  IL  60601, 
proposing  that  S  177.1430  Isobutyfene- 
butene  copolymers  (21  CFR  177.1430)  be 
amended  to  provide  for  the  safe  use  of 
isobutylene-butene  copolymers  as 
components  of  food-contact  articles  and 
as  plasticizers  in  polypropylene  in 
contact  with  food  complying  with  21 
CFR  177  1520. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Foderal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  December  28. 1990. 
Frad  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Sulri'ion. 

|FR  Doc.  91-632  Filed  1-10-91:  8  45  am| 

HUJIM  COOC  4140-0V4I 


[Docket  KC.90F-O414) 

Kay-nay/SensaH,  Inc^  FiHng  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
that  Kay-Ray/Seisail.  Inc..  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  an  americium  241/ 
beryllium  neutron  source  for  food 
inspection  or  to  control  food  processing. 
FOR  FURTHER  INFORMATION  CONTACT. 
George  H.  Pauli,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-330).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  202-472-5740. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  P'ood.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
OM42C2)  has  been  filed  by  Kay-Ray/ 
Sensall,  Inc.,  1400  Business  Center  Dr.. 


Mt.  Prospect.  IL60aS6.  The  petition 
proposes  that  \  179.21  (21  CFR  179.21)  of 
the  food  additive  regulations  be 
amended  to  provided  for  the  safe  use  of 
an  americium  241/beryllium  neutron 
source  for  food  inspection  or  to  control 
food  processing. 

The  agency  has  carefully  considered 
the  potential  environmental  efTects  of 
this  action.  FDA  has  concluded  that  the 
action  will  net  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-3C5),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated;  December  28, 1990. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
[Vn  Doc.  91-fi35  Filed  1-10-91;  8:45  am) 

BILLIMG  COOC  4KO-0MI 


(Docket  No.  9CN-O407] 

Revislonj  of  Certain  Food  Chemicals 
Codex,  3D  ed.,  {Monographs; 
Opportuntty  for  Public  Comment 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on 
pending  changes  to  certain  Food 
Chemicals  Codex,  3d  Ed.,  monographs 
and  is  soliciting  specification 
information  on  proposed  new 
monographs.  For  certain  substances 
used  as  food  ingredients,  revised 
materials  consisting  of  new  monographs, 
additions,  changes,  and  corrections  in 
several  current  monographs  are  being 
prepared  by  the  National  Ai  ademy  of 
Sciences/Institute  of  Medu  ine  (NAS/ 
lOM)  Committee  on  Food  Chemicals 
Codex.  These  revised  materials  will  be 
published  in  the  third  supplement  to  the 
Food  Chemicals  Codex,  3d  Ed. 
DATES:  Comments  by  February  21, 1991. 
(The  NAS/IOM  Committee  on  Food 
Chemicals  Codex  advises  that 
comments  not  received  by  this  date 
cannot  be  considered  for  the  third 
supplement  but  will  be  considered  for 
later  supplements.) 
ADDRESSES:  Written  comments  to  the 
NAS/IOM  Committee  on  Food 
Chemicals  Codex.  National  Academy  of 


Sciences,  2101  Constitution  Ave.  NW., 

Washington,  DC  204ia 

FOR  FURTHER  INFORMATION  CONTACT: 

Sanford  W.  Bigelow,  Committee  on  Food 
Chemicals  Codex,  Food  and  Nutrition 
Board,  National  Academy  of  Sciences, 
2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  202-334-2580. 
or 
Paul  M.  Kuznesof,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF- 
415),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-472-5680. 
SUPPI^MENTARY  INFORMATION:  FDA 
provides  research  contracts  to  the  NAS/ 
lOM  to  support  preparation  of  the  Food 
Chemicals  Codex,  a  compilation  of 
specifications  for  substances  used  as 
food  ingredients.  In  the  Federal  Register 
of  January  26, 1984  (49  FR  3271),  the  FDA 
announced  that  the  NAS/National 
Research  Council  Committee  on  Food 
Chemicals  Codex  was  considering 
monographs  and  revisions  for  inclusion 
in  the  second  supplement  to  the  Food 
Chemicals  Codex,  3d  Ed.,  which  has 
since  been  published.  The  public  was 
invited  to  comment  and  to  make 
suggestions  for  consideration  and 
inclusion  in  that  publication. 

The  agency  now  gives  notice  that  the 
NAS/IOM  Committee  on  Food 
Chemicals  Codex  is  soliciting  comments 
and  information  on  proposed  new 
monographs  and  proposed  changes  to 
certain  current  monographs.  Information 
received  in  response  to  this  notice  will 
be  used  to  develop  these  new 
monographs  and  for  determining  the 
necessity  of  making  the  contemplated 
changes  to  the  current  monographs. 
These  changes  and  new  monographs 
will  be  published  in  the  third 
supplement  to  the  Food  Chemicals 
Codex,  3d  Ed.  Copies  of  the  proposed 
changes  to  current  monographs  may  be 
obtained  from  The  National  Academy  of 
Sciences  (NAS)  at  the  address  listed 
above. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  any  new 
monographs  or  revisions  published  in 
the  third  supplement  to  the  Food 
Chemicals  Codex.  3d  Ed.,  until  the 
public  has  had  ample  opporturiity  to 
comment  on  the  changes  to  existing 
monographs  and  the  new  monographs. 
The  opportunity  for  public  comment  on 
the  adoption  of  new  monographs  or 
revisions  published  in  the  third 
supplement  will  be  the  subject  of  a 
separate  notice  published  in  the  Federal 
Register. 

The  NAS/IOM  Committee  on  Food 
Chemicals  Codex  invites  comments  and 
suggestions  of  specifications  by  all 
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interested  parties  on  the  proposed  new 
monographs  and  proposed  revisions  of 
current  monographs. 

1.  Proposed  New  Monographs 

Anisyl  formate 
Benzyl  formate 
Buchu  oil 
Butane 
Butyl  stearate 
Calcium  sorbate 
D-Camphor 
L-Carveol 
1-Carvyl  acetate 
Cinnamyl  butyrate 
Cinnamyl  cinnamate 
Cinnamyl  isobutyrate 
Copper  sulfate 
p-Cymene 
Dextrose 

2,  6-Dimethyl-5-heptenal 
Ethylene  brassylate 
4-Ethylguaiacol 

3-Ethyl  methylthiopropionate 

Ethyl  oleate 

Glucose  syrup 

Glucose  syrup,  dried 

Glutaraldehyde 

Glyceryl  tripropanoate 

Helium 

Hexalactone,  gamma- 

3-Hexen-l-yl  acetate,  cis- 

2-Hexen-l-yl  acetate,  trans- 

L-Histidine 

L-Histidine  monohydrochloride 

4-Hydroxy-2,  5-dimethyl-3(2H)-furanone 

Isobomeol 

Isobutane 

Maltodextrin 

2-Methylpentanoic  acid 

4-Methylpentanoic  acid 

2-Methyl-2-pentenoic  acid 

Methyl  sulfide  (dimethyl  sulfide) 

3-(Methylthio)propionaldehyde 

Myristaldehyde 

Neryl  acetate 

Nitrogen 

Nitrogen-enriched  air 

Nitrous  oxide 

2-Nonanone 

l-Octen-3-ol 

Octyl  isobutyrate 

Phenylethyl  anthranilate 

Phenylethyl  butyrate 

Piperidine 

Potassium  benzoate 

Propane 

Sodium  magnesium  aluminosilicate 

Spice  Oleoresins 

Angelica  seed 

Anise 

Basil 

Caraway 

Cardamom 

Coriander 

Cubeb 

Cumin 

Dillseed 


Fennel 

Laurel  leaf 

Marjoram 

Origanum 

Parsley  leaf 

Parsley  seed 

Pimenta  berries 

Thyme 

Tetrahydrofurfuryl  alcohol 

Thymol 

Tolualdehydes,  mixed  (o-,  m-,  andp-) 

p-Tolualdehyde 

Tnmethylamine 

2-Undecanone 

Urea 

Valeraldehyde 

Zein 

II.  Current  Monographs  in  Which  NAS/ 
lOM  is  Proposing  To  Make  Revisions 

N-Acetyl  L-methionine  (assay  limit/ 

arsenic  limit) 
2-Acetylpyrazine  (infrared  spectra) 
DL-Alanine  (assay  limit/arsenic  limit) 
L-Alanine  (assay  limit/arsenic  limit) 
Aluminum  sodium  sulfate  (assay  limit/ 

neutralizing  value) 
Annatto  extract  (color  intensity  test 

method) 
L-Arginine  (assay  limit/arsenic  limit/ 

specific  rotation) 
L-Arginine  monohydrochloride  (assay 

limit/arsenic  limit/specific  rotation) 
L-Asparagine  (assay  limit/arsenic  limit/ 

lead  limit) 
DL-Aspartic  acid  (assay  limit/arsenic 

hmii) 
L-Aspartic  acid  (assay  limit/arsenic 

limit/lead  limit) 
Benzyl  cinnamate  (solidification  point) 
Benzyl  isobutyrate  (specific  gravity/ 

refractive  index) 
Benzyl  isovalerate  (specific  gravity) 
Black  pepper  oil  (specific  rotation) 
Calcium  chlonde,  dihydrate  (magnesium 

and  alkali  salts  limit) 
Carbon,  activated  (editorial) 
Carrot  seed  oil  (refractive  index) 
Citnc  acid  (arsenic  limit/heavy  metals 

limit/lead  limit) 
p-Cymene  (infrared  spectra) 
L-Cysteine  monohydrochloride  (assay 

limit/arsenic  limit) 
L-Cystine  (assay  limit/arsenic  limit/ 

delete  iron  and  nitrogen 

specifications) 
Decalactone,  gammo-(specific  gravity/ 

refractive  index) 
2,6-Dimethyl-5-heptenal  (specific 

gravity/ refractive  index/acid  value) 
Dodecalactone,  c/ey<o-(specific  gravity/ 

refractive  index) 
Estragole  (assay  method) 
Ethoxyquin  (functional  use  statement) 
Ethyl  formate  (acid  value) 
Fennel  oil  (refractive  index) 
Ferrous  fumarate  (assay  limit/loss  on 

drying/ lead  limit) 
Fructose  (heavy  metals  limit/lead  limit) 


Garlic  oil  (specific  gravity/refractive 

index) 
L-Glutamic  acid  (new  assay 
specification/arsenic  limit/specific 
rotation) 
L-Glutamic  acid  hydrochloride  (new 
assay  specification /arsenic  limit/ 
specific  rotation) 
L-Glutamine  (assay  limit/arsenic  limit/ 

lead  limit) 
Glycine  (assay  limit /arsenic  limit/ 
readily  carbonizable  substances) 
L-Histidine  (assay  limit/arsenic  limit/ 

lead  limit/specific  rotation! 
L-Histidine  monohydrochloride  (assay 

limit/arsenic  limit/lead  limit) 
Invert  sugar  (assay/added  table/arsenic 

limit! 
Isoamyl  butyTate  (specific  gravity) 
Isoamyl  formate  (specific  gravity/acid 

value) 
DL-lsoleucine  (description/assay  limit/ 

arsenic  limit) 
L-Isoleucine  (assay  limit/arsenic  limit/ 

specific  rotation) 
Isovaleric  acid  (specific  gravity/ 

refractive  index) 
Lactic  acid  (assay  method! 
DL-Leucine  (description/assay  limit/ 

arsenic  limil) 
L-Leucine  (assay  limit/arsenic  limit/ 

specific  rotation! 
L-Lysine  monohydrochloride  (assay 

limit/arsenic  limit/lead  limn) 
Magnesium  chlonde  (other  hydrates 

added) 
DL-Methionine  (assay  limit/arsenic 

limit) 
L-Methionine  (assay  limit/arsenic  limit) 
6-Methylocoumarin  (infrared  spectra) 
Monoammonium  L-glutamate  (assay 

limit/arsenic  limii/specific  rotation! 
Monopotassium  L-glutamate  (assay 

limit/arsenic  limit/specific  rotation) 
Monosodium  L-glutamate  (assay  limit/ 

arsenic  limit /specific  rotation) 
Palmarosa  oil  [refractive  index /assay) 
Perlite  (added  substances/pH  limn) 
DL-Phenylalanine  (assay  limit/arsenic 

limit/sulfate  limit) 
L-Phenylalanine  (assay  limit/arsenic 

limit/specific  rotation) 
Pinene.  alpha-  (specific  gravity/optical 

rotation) 
Pinene,  ieto-(specific  gravity/optical 

rotation! 
Potassium  bicarbonate  (assay  limit) 
Potassium  chloride  (addition  of 

anticaking  agents) 
Potassium  sorbate  (editorial) 
L-Proline  (assay  limit/arsenic  limit) 
DL-Serine  (assay  limit /arsenic  limit) 
L-Serine  (assay  limit /arsenic  limit/ 

specific  rotation! 
Sodium  aluminosilicate  (sodium  dioxide 

limit) 
Spice  oleoresins  (added  substances) 
Sulfuric  acid  (selenium  method) 
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L-Threonine  (assay  limit/arsenic  limit/ 
.    specific  rotation) 
DL-Tryptophan  (assay  limit/areenic 

limit/sulfate  limit) 
L- Tryptophan  (assay  limit/arsenic  limit) 
L- Tyrosine  (assay  lunit/arsenic  limit/ 

specific  rotation) 
Undecalactone,  ^o/7J/no-( Aldehyde  C- 

14)  (specific  g'-avity/refractive  index) 
L- Valine  (assay  limit/arsenic  limit/ 

specific  rotation) 
Xanthan  gum  (assay  limit) 
Zinc  gluconate  (description/water 

content) 

Although  a  revised  monograph  on  L- 
tr^-ptophan  is  currently  available  for 
comment,  due  to  the  recent  problem 
with  L-tr>'ptophan,  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex 
will  consider  another  revision  once  the 
nature  of  the  problem  has  been  fully 
elucidated.  In  addition,  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex 
specifically  seeks  conunents  regarding 
the  lead  and  heavy  metals  limits  in  some 
of  the  proposed  monographs. 

Two  copies  of  written  comments 
regarding  the  monographs  listed  in  this 
notice  are  to  be  submitted  to  NAS  at  the 
address  listed  above.  Each  submission 
should  include  the  statement  that  it  is  in 
response  to  the  Federal  Register  notice. 
NAS  will  forward  a  copy  of  each 
comment  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5800  Fishers 
Lane,  Rockville,  MD  20857,  to  be  placed 
under  Docket  No.  90N-0407  for  public 
review. 

Dated:  December  31, 1990. 

Fred  R.  Shank. 

Director.  Center  for  Fcxxi  Safety  and  Applied 
/Nutrition. 

|FR  Doc.  91-633  Filed  1-10-91:  8:45  am] 

BtUJNO  COOe  41M-01-M 


Health  Care  Financing  Administration 

Public  Information  Co<t«ctlon 
R«Oulr«m«nta  Submitted  to  tt>«  Office 
of  Management  and  Budget  for 
Clearance 

AQENCY:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
end  Budget  (0MB)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511). 

1.  Type  of  Request-  Extension;  Title  of 
Irformation  Collection:  Request  for 
Medicare  Payment — Ambulance;  Form 


Number:  HCFA-1491;  Use:  The  form  is 
completed  by  beneficiaries  and/or 
ambulance  services  to  request  payment 
for  ambulance  services;  Frequency:  On 
occasion;  Respondents:  Individuals/ 
households,  businesses/other  for  profit, 
non-profit  institutions,  and  small 
businesses/organizations;  Estimated 
Number  of  Responses:  5,840,030; 
Average  Hours  per  Response:  .16;  Total 
Estimated  Burden  Hours:  934,405. 

2.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Information  Collection  Requirements  in 
BPO-52,  Identification  of  Third  Party 
Liability  (TPL)  Resources  for  Medical 
Assistance  and  TPL  State  Plan  Reprint; 
Form  Number:  HCFA-R-107  and  SP-2; 
L^se.' This  information  is  collected  for 
determining  the  legal  liability  of  third 
parties  to  pay  for  services  under  the 
Medicaid  program;  Frequency:  On 
occasion;  Respondents:  Individuals/ 
households.  State/local  governments, 
and  Federal  agencies/employees; 
Estimated  Number  of  Responses:  Not 
applicable;  Average  Hours  per 
Response:  Not  applicable:  Total 
Estimated  Burden  Hours:  253,580. 

3.  Type  of  FLequesL  Reinstatement; 
Title  of  Information  Collection: 
Information  Collection  Requirements  for 
the  Third  Party  Liability  (TPL)  Action 
Plan  as  Provided  for  in  BQC-64;  Form 
Number:  HCFA-R-123;  Use:  There  are 
four  States  that  are  required  to  submit  a 
TPL  action  plan  after  they  have 
implemented  a  mechanized  claims 
processing  and  information  retrieval 
system.  In  addition,  State  Agencies  are 
required  to  submit  revisions  to  their  TPL 
action  plan  whenever  changes  are  made 
to  their  systems;  Frequency:  On 
occasion;  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  50;  -4  verape  Hours  per 
Response:  2.52;  Total  Estimated  Burden 
Hours:  126. 

4.  Type  of  Request:  New;  Title  of 
Information  Collection:  Pre-clearance  of 
Program  of  All-inclusive  Care  for  the 
Elderly  (PACE)  Evaluation;  Form 
Number:  HCFA-P-18;  Use:  For 
evaluating  the  Congressionally- 
mandated  PACE  demonstration,  data 
will  be  collected  from  a  sample  of 
Medicare  beneficiaries  who  will  serve 
as  the  comparison  group  for  the  PACE 
sites.  Data  collected  will  include  health 
and  functional  status  and  quality  of  life 
measures;  Frequency:  Semi-annually; 
Respondents:  Individuals/households; 
Estimated  Number  of  Responses:  Not 
applicable:  Average  Hours  per 
Response:  Not  applicable;  Total 
Estimated  Burden  Hours:!.  Additional 
Information  or  Comments:  Call  the 
Reports  Clearance  Officer  on  301-966- 
2088  for  copies  of  the  clearance  request 


packf  ges.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address;  0MB 
Reports  Management  Branch,  Attention: 
Allison  Herron,  New' Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503. 

Dated:  )anuary  6, 1990. 
Gail  R.  VVtlen&ky, 

Administrator  Health  Care  Financing 
Administration. 

(FR  Doc.  91-654  Filed  1-10-91;  8:45  am) 
BailNQ  COOE  4120-43-M 


Changes  to  Medicare  Secondary  Payer 
(MSP)  Provisions 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS, 
ACTtON:  Notice. 

SUMMARY:  This  notice  describes  how 
subsections  6202  (b),  (c),  and  (e)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989  (Pub.  L  101-239)  affect  the 
Medicare  Program  .  | 

These  subsections: 

•  Create  uniform  rules  for  computing 
Medicare  secondary  payments  for  all 
MSP  situations: 

•  Exempt  from  the  MSP  provisions 
services  performed  for  a  religious  order 
by  members  of  the  order  who  take  a 
vow  of  poverty: 

•  Prohibit  group  health  plans  (GIIPs) 
from  "taking  into  account"  that  an 
individual  is  entitled  to  Medicare  when 
Medicare  is  the  secondary  payer 

•  Prohibit  CHPs  from  differentiating, 
in  the  services  they  provide,  between 
individuals  with  end-stage  renal  disease 
(ESRD)  and  other  individuals  covered 
by  the  plan; 

•  Require  that  CHPs  of  employers  of 
20  or  more  employees  provide  the  same 
benefits  under  the  same  conditions  to 
employees  age  65  or  older  and 
employees'  spouses  age  65  or  older  as 
they  provide  to  employees  and  spouses 
under  age  65; 

•  Impose  a  25  percent  excise  tax  on 
contributions  that  employers  and 
employee  organizations  make  to 
nonconforming  CHPs,  i.e.,  plans  that  do 
not  comply  with  the  MSP  provisions; 

•  Extend  to  all  MSP  situations  the 
Federal  Government's  right  to  take  legal 
action  to  collect  double  damages  if  a 
primary  plan  fails  to  comply  with  the 
Medicare  secondary  payment 
requirements  of  the  law; 

•  Make  the  provisions  for  special 
enrollment  periods  for  the  disabled 
parallel  to  those  in  effect  for  the  working 
aged. 
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The  statutory  changes  made  by 
subsections  6202  (b).  (c),  and  (e)  can  be 
put  into  effect  without  first  issuing 
regulations  because  it  is  clear  on  the 
face  of  the  statute  what  the  Congress 
intended.  In  fact  we  have  already  had 
to  implement  most  of  these  changes 
since  they  are  applicable  to  services 
furnished  on  or  after  December  20. 1989 
and,  for  one  provision,  to  services 
furnished  on  or  after  October  1, 1989. 
This  notice  will  help  to  ensure  that  all 
affected  parties  are  aware  of  the  new 
provisions.  This  notice  is  not  intended  to 
be  an  exhaustive  list  of  the  changes,  nor 
is  it  intended  to  represent  the  complete 
text  of  subsections  6202  (b),  (c),  and  (e). 
Clarifying  and  conforming  changes  in 
the  regulations  are  being  prepared  and 
the  pubhc  will  have  an  opportunity  for 
comment. 

The  new  statutory  provisions  may 
conflict  with  current  regulations  or 
portions  of  current  regulations.  To  the 
extent  that  they  do,  the  provisions  of  the 
new  law  supersede  those  portions  of  the 
regulations.  Other  portions  of  the  same 
regulations  and  all  other  regulations 
remain  in  effect. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Pollock  (301)  966-4474. 
8UPPIXMENTARY  INFORMATION: 
Subsections  6202  (b),  (c),  and  (e)  of 
Public  Law  101-239  amended  section 
1862(b)  of  the  Social  Security  Act  (the 
Act)  to  provide  uniform  enforcement 
and  coordination  of  benefit  rules  for  all 
MSP  situations.  We  have  listed  the  main 
provisions  below 

A.  Definitions 

These  amendments  define  the 
following  terms: 

1.  Active  individual^An  employee 
(as  may  be  defined  in  regulations),  the 
employer,  self-employed  individual 
(such  as  the  employer],  an  individual 
associated  with  the  employer  in  a 
business  relationship,  or  a  member  of 
the  family  of  any  of  such  persons. 

2.  Group  health  plan — Any  plan  of.  or 
contributed  to  by,  an  employer 
(including  a  self-insured  plan]  to  provide 
health  care  (directly  or  otherwise]  to  the 
employer's  employees,  former 
employees,  or  the  famibes  of  such 
employees  or  former  employees. 

3.  Large  group  health  plan — A  plan  of, 
or  contributed  to  by,  an  employer  or 
employee  organization  (including  a  self- 
insured  plan)  to  provide  health  care 
(directly  or  otherwise)  to  the  employees, 
former  employees,  the  employer,  others 
associated  or  formerly  associated  with 
the  employer  in  a  business  relationship, 
or  their  families,  that  covers  employees 
of  at  least  one  employer  that  normally 
employed  at  least  100  employees  on  a 


typical  business  day  during  the  previous 
calendar  year. 

4.  Primary  Plan — A  group  health  plan, 
a  large  group  health  plan,  a  workers' 
compensation  law  or  plan,  an 
automobile  or  liability  insurance  policy 
or  plan  (including  a  self-insured  plan)  or 
no-fault  insurance  that  is  required  to 
pay  primary  benefits  In  accordance  with 
section  1862(b]  (1)  or  (2)  of  the  Social 
Security  Act  (the  Act). 

5.  Nonconforming  Croup  Health 
Plan — A  group  health  plan  or  a  large 
group  health  plan  that  at  any  time 
during  a  calendar  year  does  not  comply 
with  5ie  requirements  of  subparagraphs 
(A)  and  (C),  or  subparagraph  (B), 
respectively,  of  section  1862(b)(1)  of  the 
Act.  These  requirements  are  discussed 
in  paragraph  D  below. 

B.  Uniform  Coordination  of  Benefits  and 
Other  Changes 

These  amendments — 

1.  Provide  uniform  rules  for  computing 
Medicare  secondary  payments  for  all 
MSP  situations.  The  formula  is  the  same 
as  the  one  previously  provided  in  the 
law  for  employed  individuals  and 
spouses  age  65  and  over  (This 
amendment  is  effective  for  services 
furnished  on  or  after  December  20, 1989] 

2.  Provide  that  a  member  of  a  religious 
order,  whose  members  take  a  vow  of 
poverty,  will  not  be  considered 
employed  or  an  employee  based  on 
services  performed  as  a  member  of  the 
order,  it  those  services  would  be 
considered  employment  solely  because 
the  order  electa  social  security  coverage 
under  section  3121(r)  of  the  Internal 
Revenue  Code.  This  makes  Medicare 
primary  to  group  health  coverage 
provided  as  a  result  of  those  services. 
Those  services  may  not  be  considered  in 
determining  whether  a  member  of  the 
order  is  "employed"  under  the  MSP 
provisions  for  working  aged,  or  is  an 
"employee"  under  the  MSP  provisions 
for  the  disabled.  This  exemption  applies 
only  to  religious  functionaries  who  are 
members  of  religious  orders  whose 
members  have  taken  a  vow  of  poverty. 
The  exemption  does  not  apply  to  group 
health  coverage  based  on  work 
performed  by  members  of  religious 
orders  for  employers  outside  of  their 
orders  (The  exemption  applies  to 
services  furnished  on  or  after  October  1, 
1989) 

C.  Amendments  Prohibiting 
Discrimination  Against  Medicare 
Beneficiaries,  Other  Individuals  Age  85 
or  Older,  and  Individuals  Under  Age  65 
Who  Have  ESRD 

These  amendments  are  similar  to 
provisions  previously  contained  in  other 
laws,  and  are  effective  with  regard  to 


actions  taken  on  or  after  December  20. 
1989.  They  provide  as  follows; 

1.  Prohibit  CHPs  from  taking  into 
account  that  an  individual  is  entitled  to 
Medicare  if  the  individual— 

•  Is  age  65  or  older  and  is  covered 
under  GHP  of  an  employer  of  20  or  more 
employees  on  the  basis  of  current 
employment  of  the  individual  or  the 
individual's  spouse:  or 

•  Is  under  age  65,  entitled  to  Medicare 
solely  on  the  basis  of  ESRD,  and 
covered  under  a  GHP,  with  no 
requirements  as  to  number  of 
employees.  For  ESRD  beneficiaries,  the 
prohibition  is  applicable  only  during  the 
period  of  up  to  12-month8  during  which 
Medicare  is  secondary. 

This  prohibition  is  consistent  with 
that  enacted  by  section  9319  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L  99-509)  which  provided 
(effective  January  1, 1987)  that  a  large 
group  health  plan  (LGHP)  may  not  take 
into  account  that  a  disabled  "active 
individual"  is  entitled  to  Medicare 
benefits  based  on  disabilitv'.  (That 
prohibition  is  now  found  at 
§  1862(b)(l](B].) 

With  respect  to  persons  age  65  or 
older,  the  prohibition  apphes  only  if  the 
GHP  is  of  or  contributed  to  by  an 
employer  that  has  20  or  more  employees 
for  each  working  day  in  each  of  20  or 
more  calendar  weeks  in  the  current 
calendar  year  or  the  preceding  calendar 
year. 

This  prohibition  also  applies  to 
individuals  enrolled  in  a  multiemployer 
or  multiple  employer  group  health  plan, 
if  the  plan  is  of  or  contributed  to  by  at 
least  one  employer  that  has  20  or  more 
employees  for  each  working  day  in  each 
of  20  or  more  calendar  weeks  in  the 
current  calendar  year  or  the  preceding 
calendar  year.  However,  a  group  health 
plan  may  elect  to  exempt  from  this 
prohibition  those  individuals  whose 
coverage  is  by  virtue  of  employment 
with  an  employer  that  does  not  meet  the 
20  or  more  employees  requu-ement 

Examples  of  GHP  actions  in  MSP 
situations  that  constitute  noncompbance 
with  the  prohibition  against  takmg  into 
account  that  an  aged  individual,  or  one 
with  ESRD,  is  entitled  to  Medicare 
include,  but  are  not  limited  to,  the 
following: 

a.  Failure  to  pay  primary  benefits. 

b.  Providing  secondary  or 
complementary  coverage. 

c.  Terminating  coverage  when  the 
individual  has  become  entitled  to 
Medicare. 

d.  Denying  the  individual  the 
opporturuty  to  enroll  or  reenroll  in  the 
GHP. 


1202 


Federal  Register  /  Vol.  56,  No.  8  /  Friday,  January  11,  1991  /  Notices 


e.  Imposing,  on  persons  entitled  to 
Medicare,  limitations  on  benefits, 
exclusions  of  benefits,  reductions  in 
benefits,  higher  premiums,  higher 
deductibles  or  coinsurance,  longer 
waiting  periods,  lower  annual  or  lifetime 
benefit  limits,  or  more  restrictive  pre- 
existing illness  limitations  that  are  not 
applicable  to  individuals  not  entitled  to 
Medicare. 

2.  Require  that  CHPs  of  employers  of 
20  or  more  employees  provide 
employees  age  65  or  older,  and  spouses 
age  65  or  older,  whether  or  not  entitled 
to  Medicare,  the  same  benefits  under  the 
plan  under  the  same  conditions  as  are 
provided  to  employees  and  spouses  who 
are  under  age  65. 

This  means  that  a  CHP  of  an 
employer  of  20  or  more  employees  may 
not  impose  on  persons  age  65  or  over, 
whether  or  not  entitled  to  Medicare,  any 
of  the  limitations  listed  under  section 
i.e.,  above,  unless  the  CHP  also  imposes 
them  on  younger  individuals  enrolled  in 
the  plan.  (A  similar  provision  was 
previously  in  section  4(g)(1)  of  the  Age 
Discrimination  in  Employment  Act 
(ADEA).  OBRA  '89  repealed  the  ADEA 
provision  and  inserted  a  similar  non- 
discrimination provision  in  section 
1862(b)  of  the  Act.) 

3.  Prohibit  a  CHP  from  differentiating, 
in  the  benefits  it  provides,  between 
Individuals  with  ESRD  (whether  or  not 
entitled  to  Medicare),  and  individuals 
who  do  not  have  ESRD.  The  CHP  may 
not  differentiate  on  the  basis  of  the 
existence  of  ESRO.  the  need  for  renal 
dialysis,  or  in  any  other  manner.  A  CHP 
that  does  not  cover  routine  maintenance 
dialysis  or  kidney  transplants  would  be 
in  violation  of  this  provision.  Medicare 
beneficiaries  who  have  ESRD  are  not 
eligible  to  enroll  in  Medicare  contract 
HMOs  or  Competitive  Medical  Plans 
(CMPs).  However,  if  an  individual 
already  enrolled  in  an  HMO  or  a  CMP 
(under  a  CHP  or  other  plan)  develops 
ESRD.  the  organization  may  not  deny 
the  individual  enrollment  under  the 
Medicare  contract.  (A  similar  non- 
differentiation  provision  was  previously 
in  section  162(1)  of  the  Internal  Revenue 
Code  (IRC).  OBRA  '89  repealed  the 
provision  from  the  IRC  and  inserted  the 
prohibition  in  section  1862(b)  of  the 
Act.) 

D.  Ameodments  Dealing  with 
Enforcement 

These  amendments — 

1.  Give  the  Federal  Covemment  the 
right  to  take  legal  action  to  collect 
double  damages  from  any  entity  [such 
as  an  insurer  or  third  party 
administrator]  that  is  required  or 
responsible  to  pay  benefits  under  a  plan 
that  is  primarj  to  Medicare  but  fails  to 


provide  for  primary  payment.  These 
plans  are: 

•  A  group  health  plan. 

•  An  automobile  insurance  plan. 

•  Any  liability  insurance  policy  or 
plan,  including  a  self-insured  plan. 

•  A  workers'  compensation  plan,  and 

•  Any  no-fault  insurance  plan. 
Prior  to  OBRA  '89.  the  Federal 

Government  could  take  recovery  action 
but  it  had  a  right  to  collect  double 
damages  only  under  the  MSP  disability 
provisions.  OBRA  '89  makes  this  right 
uniformly  applicable  to  primary  payers 
under  all  the  MSP  provisions. 

2.  Impose  on  employers  and  employee 
organizations  that  contribute  to  a 
nonconformmg  group  health  plan,  a  tax 
equal  to  25  percent  of  the  employer's  or 
employee  organization's  expenses 
incurred  during  the  calendar  year  for 
each  group  health  plan  to  which  the 
employer  or  employee  organization 
contributes.  Under  this  provision.  HCFA 
refers  cases  involving  nonconforming 
GHPs  and  LCHPs  to  the  IRS  for 
imposition  of  the  tax  on  employers  and 
employee  organizations  that  have 
contributed  to  the  nonconforming  plan. 
The  tax  penalty  does  not  apply  to 
Federal  or  other  governmental  entities. 
Before  the  OBRA  89  amendments,  this 
tax  penalty  in  the  Act  applied  only  to 
contributions  to  LCHPs  that  did  not 
conform  with  the  MSP  for  the  disabled 
provision. 

3.  Authorize  the  Secretary  to  waive 
recovery  of  conditional  payments  in 
whole  or  in  part  in  the  case  of  an 
individual  claim  if  the  Secretary 
determines  that  the  waiver  is  in  the  best 
interest  of  the  Medicare  program. 

E.  Special  Enrollment  Period  (SEP)  and 
Limitations  on  Premium  Increases 

Section  6202(c)  also  amended  sections 
1837(i)  and  1839(b)  of  the  Act.  effective 
for  enrollments  that  occur,  and  premium 
payments  that  are  due,  on  or  after  July  1. 
1990.  By  removing  reference  to 
"attainment  of  age  65, "  section  6202(c) 
benefits  disabled  individuals  in  two 
ways: 

1.  Provides  an  additional  opportunity 
for  the  disabled  individual  to  qualify  for 
a  SEP.  Before  the  section  6202 
amendments,  a  disabled  individual 
could  qualify  for  a  SEP  only  if  he  or  she 
lost  coverage  as  an  active  individual 
under  an  LGHP.  Under  the  amended 
law.  the  disabled  individual  (who  by 
definition  is  under  age  65),  can  also 
qualify  for  a  SEP  upon  loss  of  CHP 
coverage  that  was  based  on  current 
employment  of  the  individual  or  the 
individual's  spouse. 

In  addition  to  meeting  the  conditions 
described  above,  the  disabled  individual 
must  meet  the  following  requirements: 


•  When  first  eligible  to  enroll  for  SMI, 
the  disabled  individual  was  enrolled  in 
a  CHP  on  the  basis  of  current 
employment  or.  in  an  LGHP,  as  a 
disabled  active  individual. 

•  For  all  months  after  the  end  of  the 
initial  enrollment  period,  when  not 
enrolled  in  SMI,  the  individual  was 
enrolled  in  a  CHP  based  on  current 
employment,  or  in  an  LGHP  as  an  active 
individual. 

2.  With  respect  to  premium  increases, 
removal  of  reference  to  "attainment  of 
age  65,"  means  that  months,  beginning 
with  January  1987.  during  which  the 
disabled  individual  was  covered  under  a 
CHP  (on  the  basis  of  the  individual  s 
employment  or  the  employment  of  the 
individual's  spouse),  are  excluded  in 
determining  the  amount  of  the  premium 
increase.  Previously,  only  months  of 
LGHP  coverage  as  an  active  individual 
were  excluded. 

F.  Repeal  of  Certain  Enforcement 
Provisions 

Section  6202(b)  also  repealed  the 
following  provisions  of  other  related 
statutes: 

1.  Section  162(i)  of  the  Internal 
Revenue  Code.  This  section  disallowed, 
as  a  tax  deduction,  employer  expenses 
for  a  group  health  plan  that 
discnminated  against  individuals  with 
end-stage  renal  disease.  A  different  tax 
penalty  (described  in  D2  above)  was 
incorporated  into  section  1862(b)(3)  of 
the  Act  and  section  5000  of  the  IRC. 

2.  Section  4(g)  of  the  Age 
Discrimination  in  Employment  Act  of 
1967.  This  section  required  employers  to 
offer  their  employees  age  65  or  over  and 
the  age  65  or  over  spouses  of  employees 
of  any  age,  group  health  plan  coverage 
under  the  same  conditions  as  the 
employer  offered  to  employees  and 
employees'  spouses  under  age  65.  (This 
provision  had  been  administered  by  the 
Equal  Employment  Opportunity 
Commission  )  Although  this  provision 
was  deleted  from  the  Age 
Discrimination  in  Employment  Act,  a 
similar  provision  was  added  to  section 
1862(b)(l)(A)(i)(II)  of  the  Social  Secmity 
Act. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.773  Medicare — Hospital 
Insurance;  and  13.774  Medicare — 
Supplementary  Medical  Insurance] 

Dated:  September  20, 1990. 

Editorial  Note:  This  documeni  was  received 
by  the  Office  of  the  Federal  Register  on 
January  7, 1991. 
Call  R.  WUensky. 

Administrator  Health  Care  t'lnancmg 
Administration. 
[FR  Doc.  91-547  Filed  1-10-91:  8:45  am) 
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National  Inttitutet  of  Healtti 

Eatablishment;  Sdenttfic  Counaetora 
Boarda,  National  Inatitute  on  Deafneaa 
and  Other  Communication  Diaordara 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  [Pub. 
L.  92-463,  86  Stat  770-776)  and  section 
402(b)(6).  of  the  Pubhc  Health  Service 
Act.  as  amended  (42  U.S.C.  282(b)(6)). 
the  Acting  Director,  National  Institutes 
of  Health  (NIH).  announces  the 
establishment  of  the  Board  of  Scientific 
Counselors,  National  Institute  on 
Deafness  and  Other  Communication 
Disorders. 

This  Committee  will  advise  the 
Director  and  Deputy  Director  for 
Intramural  Research.  NIH.  and  the 
Director,  National  Institute  on  Deafness 
and  Other  Communication  Disorders, 
concerning  the  Institute's  intramural 
research  programs  through  periodic 
visits  to  the  Laboratory  of  Molecular 
Biology,  the  Speech  and  Voice  Unit  and 
the  Audiology  Unit  to  assess  research  in 
progress,  proposed  research,  and  the 
productivity  and  performance  of  staff 
scientists. 

Duration  of  this  committee  is 
continuing  unless  formally  determined 
by  the  Director.  NIH,  that  termination 
would  be  in  the  best  public  interest 

Dated:  January  7. 1991. 
William  F.  Raub, 

Acting  Director.  National  Institutes  of  Health. 
[FR  Doc.  91-720  Filed  1-10-91;  8:45  am) 

BUXINQ  COOC  4140-Ot-M 


National  Inatitute  of  Altergy  and 
Infectious  Diseases;  Meeting  of 
Allergy  and  Clinical  Immunology 
Subcommittee  of  ttie  ANergy, 
Immunology,  and  Tranapiantation 
Researcti  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Allergy  and  Clinical  Immunology 
Subcommittee  of  the  Allergy. 
Immunology,  and  Transplantation 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
February  19-21, 1991,  at  the  Holiday  Inn 
of  Chevy  Chase.  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  10  a.m.  on  February  19. 
to  discuss  administrative  details  relating 
to  committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  title  5. 
U.S.C  and  sec.  10(d)  of  Public  Law  92- 
463,  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 


evaluation  of  individual  grant 
applications  and  contract  proposals 
from  10  a.m.  until  recess  on  Februry  19, 
and  from  8:30  a.m.  on  February  20  until 
adjournment  on  February  21.  "These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Pubhc 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
room  7A32.  National  InstiUifes  of 
Health.  Bethesda.  Maryland  20892. 
telephone  (301-496-6717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Olivia  T.  Preble,  Acting  Executive 
Secretary,  Allergy,  Immunology  and 
Transplantation  Research  Committee. 
NIAID.  NIH.  Westwood  Building.  Room 
3A10.  Bethesda.  Maryland  20892. 
telephone  (301-496-8208).  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855.  Pharmacological 
Sciences;  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health) 

Dated:  December  19. 1990. 
Betty  J.  Beveridge. 

Committee  Management  Officer  NIH. 
[FR  Doc.  91-722  Filed  1-10-91:  6:45  am) 

WLUNO  COOC  4140-01-II 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Meeting  of 
Transplantation  Biology  and 
Immunology  Subcommittee  of  the 
Allergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Transplantation  Biology  and 
Immunology  Subcommittee  of  the 
Allergy.  Immunology,  and 
Transplantation  Research  Committee. 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  February  25-27. 
1991.  at  the  Holiday  Inn  Crown  Plaza, 
1750  Rockville  Pike,  Rockville,  Maryland 
20852. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  10  a.m.  on  February  25. 
to  discuss  administrative  details  relabng 
to  committee  business  and  for  program 
review.  Attendance  by  the  pubhc  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Utle  5, 


U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  the  meeting  will  be  closed  to  the 
public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  and  contract  proposals 
from  lOlrSi.  until  recess  on  February  25. 
and  from  8:30  a.m.  on  February  26  until 
adjournment  on  February  27.  These 
applications,  proposals,  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  malenal  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 
room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892. 
telephone  (301^96-5717).  will  provide  a 
summary  of  the  meeting  and  a  rosier  of 
the  committee  members  upon  request. 

Dr.  Olivia  T.  Preble.  Acting  Executive 
Secretary.  Allergj'.  Immunology  and 
Transplantation  Research  Committee. 
NLMD.  NIH.  Westwood  Building,  room 
3A10.  Bethesda.  Maryland  20892. 
telephone  (301-496-8206),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  Ckimestic  Assistance 
Program  Nos.  13.855,  Pt.armacological 
Sciences;  13.856.  Microbiology  and  Infectious 
Diseases  Research.  National  Insfitues  of 
Health) 

Dated:  December  19. 1990. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  91-723  Filed  1-10-91;  8:45  amj 

MUiNO  COOC  414O-01-« 


National  Institutes  of  Allergy  and 
Infectious  Diseases;  Meetir>g  of 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Microbiology  and  Infectious  Diseases 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
February  28  to  March  1. 1991.  in  Building 
3lC  Conference  Room  8.  at  the  National 
Institutes  of  Health.  Bethesda.  M<ir>iand 
20892. 

The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  10:30  a.m.  on  February 
28.  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6J. 
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title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications  and  contract  proposals 
from  10:30  a.m.  until  recess  on  February 
28,  and  from  8:30  a.m.  until  adjournment 
on  March  1.  These  applications, 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health.  Bethesda.  Mar^'land  20892. 
telephone  (301-496-5717).  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Peter  R.  Jackson,  Executive 
Secretary,  Microbiology  and  Infectious 
Diseases  Research  Committee,  NIAID, 
NIH,  Wesfwood  Building,  Room  3A06, 
Bethesda,  Maryland  20892.  telephone 
(301-496-8426),  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No».  13.855,  Pharmacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  December  19. 1990. 
B«tty  |.  B«veridge. 

Committee  Management  Officer.  NIH. 
|FR  Doc.  91-724  Filed  1-10-91;  8:45  am) 

MLLMQ  COM  4140-01-M 


National  Institute  of  OlatMtes  and 
DIgaatlve  and  Kidney  Disease; 
National  Digestive  Diseases  Advisory 
Board  Meeting 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
National  Digestive  Diseases  Advisory 
Board  on  February  10-11, 1991.  The 
meeting  will  begin  at  2  p.m.  February  10 
and  recess  at  7  p.m.  and  on  February  11 
will  reconvene  at  8  a.m.  to  adjourn  at  4 
p.m.  The  meeting,  which  will  be  open  to 
the  public,  will  be  held  at  the  San  Diego 
Marriott-La  Jolla.  4240  La  JoUa  Village 
Drive.  La  Jolla.  California  92037.  The 
meeting  will  include  a  conference  on 
liver  transplantation  as  well  as 
discussion  regarding  the  Board's 
activities  and  continued  evaluation  of 
the  Implementation  of  the  long-range 
digestive  diseases  plan.  The  conference 
portion  of  the  meeting  will  enable  the 
Board  to  develop  a  position  statement 


on  selected  issues  regarding  liver 
transplantation  that  will  aid  the  Board 
in  its  subsequent  recommendations. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 
Mr.  Raymond  M.  Kuehne.  Executive 
Director,  National  Digestive  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
suite  500.  Rockville.  Maryland  20852. 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  January  3, 1991. 
B«tty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
(FR  Doc.  91-725  Filed  1-10-91;  8:45  am) 

■lUJNO  COOC  4140-Ot-M 


National  institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  Its 
Sut)Committees 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees.  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases,  on  February  13-14, 1991, 
Conference  room  6,  Building  31,  National 
Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  February  13,  from  8:30  a.m.  to 
12  noon  and  again  on  February  14,  from 
10:30  a.m.  to  adjournment  to  discuss 
administrative  details  relating  to 
Council  business  and  special  reports. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  subcommittee  and  full 
Council  meeting  will  be  closed  to  the 
public  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  February  13,  from  12  noon  to  5 
p.m.:  Diabetes,  Endocrine  and  Metabolic 
Diseases;  Digestive  Diseases  and 
Nutrition:  and  Kidney.  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  February  14, 
from  8:30  am  to  10:30  a.m. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Walter  Stolz.  Executive  Secretary, 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 
NIDDK.  Westwood  Building,  room  657. 
Bethesda.  Maryland  20892,  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIDDK.  Building  31.  room  9A19, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  (301)  496-6917, 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National 
Institutes  of  Health) 

Dated:  December  19, 1990. 
Betty  |.  Beveridge. 

Committee  Management  Officer.  NIH. 
[PR  Doc.  91-726  Filed  1-10-51;  8:45  am) 

BILUNG  COOC  4140-01-M 


National  Institutes  of  Health  (NIH) 

National  Eye  Institute  (NEI);  Meeting  of 
the  National  Advisory  Eye  Council 
(NAEC) 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
NAEC.  NEI.  February  1, 1991,  Building 
3lC.  Conference  Room  8,  National 
Institutes  of  Health.  Bethesda. 
Maryland. 

The  NAEC  will  be  open  to  the  public 
from  8;30  a.m.  until  approximately  11 
a.m.  on  Friday.  February  1, 1991. 
Following  opening  remarks  by  the 
Director,  NEI.  there  will  be 
presentations  by  the  staff  of  the  Institute 
concerning  Institute  programs  and 
various  research  assistance 
mechanisms.  Attendance  by  the  public 
at  the  open  sessions  will  be  limited  to 
space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the  NAEC 
will  be  closed  to  the  public  from 
approximately  11  a.m.  until  adjournment 
on  February  1  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Vision  Research  Program 
Planning  Subcommittee  will  meet  at  1 
p.m.  on  Thursday.  January  31.  in  the  NEI 
conference  room.  Building  31,  Room 
6A35.  The  subcommittee  meeting  is  open 
to  the  public  but  seating  is  limited  to 
space  available. 

Ms.  Lois  DeNirmo,  Committee 
Management  Officer.  National  Eye 
Institute.  Building  31.  room  6A08. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301)  496-9110,  will 
provide  a  simimary  of  meeting,  roster  of 
committee  members,  and  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Programs,  Nos.  13.887,  Retinal  and  Choroidal 
Diseases;  13.888,  Anterior  Segment  Diseases 
Research;  and  13.871,  Strabismus.  Amblyopia 
and  Visual  Processing:  National  Institutes  of 
Health) 

Dated.  December  20, 1990. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-721  Filed  1-10-91:  8.45  am) 

BILUNQ  COOC  4140-01-ti 


National  Library  of  Medicine;  Meeting 
of  the  Literature  Selection  Technical 
Review  Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee,  National  Library  of 
Medicine,  on  February  14-15. 1991, 
convening  at  9  a.m.  on  February  14  and 
at  8:30  a.m.  on  February  15  in  the  Board 
room  of  the  National  Library  of 
Medicine,  Building  38,  8600  Rockville 
Pike,  Bethesda.  Maryland. 


The  meeting  on  February  14  will  be 
open  to  the  public  from  9  a.m.  to  10:15 
a.m.  for  the  discussion  of  administrative 
reports  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sec.  552b(c)(9)(B).  title  5.  U.S.C. 
Public  Law  92-463.  the  meeting  will  be 
closed  on  February  14  from  10:15  a.m.  to 
approximately  5  p.m.  and  on  February 
15  from  8:30  a.m.  to  adjournment  for  the 
review  and  discussion  of  individual 
journals  as  potential  tities  to  be  indexed 
by  the  National  Library  of  Medicine, 
llie  presence  of  individuals  associated 
with  these  publications  could  hinder  fair 
and  open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni.  Executive 
Secretary  of  the  Committee,  and 
Associate  director.  Library  Operations, 
National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland 
20894,  telephone  number:  301-496-6921 
will  provide  a  summary  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

Dated:  December  19, 1990. 
Betty  |.  Be%  endge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-727  Filed  1-10-91;  8:45  am) 

BILUNO  CODE  414O-01-M 


Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meetings  of  the 
following  study  sections  for  January 
through  March  1991,  and  the  individuals 
from  whom  summaries  of  meetings  and 


rosters  of  committee  members  may  be 
obtained. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  study  section  business  for 
approximately  one  hour  at  the  beginning 
of  the  first  session  of  the  first  day  of  the 
meeting.  Attendance  by  the  public  will 
be  limited  to  space  available.  These 
meetings  will  be  closed  thereafter  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c|(4)  and  552b(c)(6).  tiUe 
5  U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  for  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  executive 
secretary'  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  study  section.  Since  it  is  necessary 
to  schedule  study  section  meetings 
months  in  advance,  it  is  suggested  that 
anyone  planning  to  attend  a  meeting 
contact  the  executive  secretary  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 

otherwise  specified. 


Study  section 


Allergy  &  Immunology,  Mr.  Howard  M.  Berman,  Rm.  A19,  Tet. 

301-49ft-7380. 
Bacleootogy  &  Mycology-I,  Dr.  Timottiy  J.  Henry,  Rm.  236B.  Tel. 

301-496-7340. 
Bacteootogy  &  Mycology-2,  Dr.  William  Branctie,  Jr..  Rm.  236A. 

Tel,  301-496-7682. 
Benavioral  Medicine,  Ms.  Carol  Campt>ell.  Rm  306B,  Tel.  301- 

496-7109. 
Biochemical  Endocnrwtogy.  Dr.  Michael  Knectit,  Rm.  204,  Tel. 

301-496-7430. 
BKXrfiemwtry,  Dr.  Addphus  P.  Tolwer,  Rm  31  SB.  Tel.  301-496- 

7616 
Bo-Organic  A  Natural  Products  Ctwmistry,  Dr.  Harold  Radkte, 

Rm.  2A07,  Tel.  301-496-8823. 
Btoonyswal  Chemistry,  Dr.  John  Betsler,  Rm  334.  Tel.  301-496- 

7070. 
3io-P«ychology.  Dr.  K  Keith  Murray,  Rm.  325.  Tel.  301-496-7058.. 
Cardiovaacular,  Dr.  Gordon  L  Johnson.  Rm  439A.  Tel.  301-496- 

7316 
Cardiovascutar  A  Renal.  Dr.  Anthony  Chung.  Rm.  353.  Tel.  301- 

496-7901. 
CaMar  Biology  and  Physidogy-I,  Dr.  Gerald  Greenhouse,  Rm. 

336,  Tel.  301-496-7396. 
CaMular  B«logy  and  Phyaiology-2.  Dr.  Gerhard  Ehrenspedt,  Rm. 

1A05.  Tel.  301-496-7681. 


January-March 
1991  meetings 


Time 


Locatjoo 


Fetxuary  16-20....  8:30 


Feb.  11-13 

Feb.  13-15 

Feb.  6-8. ._ _ 

Feb.  6-8 

Feb.  20-22. 

Feb.  21-23 

Feb.  21-23 — 

Feb.  4-6 

Feb.  11-13 


Feb.  11-13... 
Feb.  6-8 — 
Feb.  21-23... 


8:30 

6:30 

8 

8:30 

8:30 

9 

8 

9 
8 

8:30 

e 

8:30 


The  Vsta  International  Hotel.  Washington,  DC. 

Embassy  Suites  Hotel,  Chevy  Chase.  MO. 

Holiday  Inn,  Crowne  Plaza.  Hociiville,  MD. 

Omr^  Georgetown  Hotel.  Washington,  DC. 

NIH.  Room  10,  BkJg  31 C.  Bethesda.  MD. 

Tamarron  Resort.  Durango.  CO 

Embassy  Suites  Hotel,  Chevy  Chase  Pavilion.  Washmgtoo.  DC. 

Diva  Hotel,  San  Franosco.  CA. 

The  Savoy  Suites  Hotel.  Washington,  DC. 
Holiday  Inn,  Crowne  Plaza.  Rockville.  MD. 

Mamott  Hotel,  Poo»«  HiM.  Bethesda.  MD. 

Amencan  Inn.  Bethesda,  MD. 

Holiday  Inn.  Bethesda.  MO. 
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Study  section 


January-Mwcti 
1991  meebngs 


Ctmntat  PWhology.  Dr.  Ednxjnd  Copland,  Rm.  322,  T«l.  301- 

498-707S. 
Dimnoaac  Radtology.  Or  Cattwvi*  Wingata.  Rm.  357.  TaL  301- 

4M-7660. 

EwlocrtnolOfly.  Dr.  Harry  Brodw.  Rm.  218.  Tal.  301-496-7346 

EpMamlotogy  A  Otseaaa.  Contro(-1,  Or  Scott  Osboma.  Rm.  203C. 

TaL  301-496-7246. 
EpidanWoor  &  Piinaaa  Contra^2,  Dr   H  M.  SMaa.  Rm   203B, 

Tal  301-496-7246. 
E4>artmanM  CwdnvaacUw  Sciences.  Dr  Rtctwd  Peabody,  Rm. 

434.  TaL  301-496-7940. 
EjpwiwanM  Immunoiogy,  Dr  CaJberl  Lamg.  Rm.  A27,  Tal.  301- 

496-7238. 
Exparlmantal  Tharipeute»-1.  Dr    Philip  Perkms,  Rm.  221.  Tat 

301-496-7839. 
Ejipertmantal  Tbarapautica-2.  Or   Maroa  Uiwack.  Rm.  207,  TaL 

301-496-6846.. 
Expartmar««  Vlroiogy,  Or  Ganett  V   Keefer,  Rm.  206.  Tel  301- 

496-7474. 
Genera  Medicine  A-1.  Or.  HaroW  Davidson.  Rm.  354A.  Tel  301- 

496-7797 
General  Medksne  A-2,  Dr.  MusMaq  Khan.  Rm   3548.  Tel   301- 

496-7140 
General  Mediane  8.  Dr    Damel  McDonald,  Rm.  220.  Tel    301- 

496-7730 

Genetics,  Or  Dav«d  Rerrxxidini,  Rm  225.  Tel.  301-496-7271 _ 

Genome,  Dr  Cheryl  Conmt.  Rm.  2At5,  Tel  301-496-78S6 

Heenng  Researcti,  Dr.  Joseph  Kjmm,  Rm    1A03,  Tel    301-496- 

7494. 

HematolOfly-1.  Dr  CJarli  Lum,  Rm  355A.  Tel   301-496-7508 

Hematotogy-2.  Or  Jerrold  Fned,  Rm  3558,  Tel  301-496-7508 

Hunwi  OeiMtopment  A  Aging-I,  Dr  Teresa  Levitm.  Rm.  303,  Tal. 

301-496-7025 
Human  Development  &  Aging-2.  Dr   Louis  Ouatrano,  Rm.  305. 

Tel.  301-496-7640 
Human  Dovelopmeol  &  Aging-3,  Dr  Anita  Sosiek,  Rm.  319C.  Tel 

301-496-6814 
Human  Embryology  4  Devotopmeot.  Dr   Arthur  Hoversland,  Rm. 

2198,  Tal.  301-496-7597 

Immunobiology.  Dr  William  Stylos.  Rm  A27,  Tel  301-496-7780 

ImmunologKal  Scnnces.  Dr   Anita  Corman  Wemblatt.  Rm   A25, 

TaL  301-496-7179 
Mammalian  Genebca.  Or  Jerry  Roberts.  Rm.  234.  Tel.  301-402- 

1462 
Medical  Btocherrwtry.  Or    Alexander  Uacouras,  Rm.  316A.  Tel 

301-496-7517 
Medlonal  Oerrwtry.  Dr.  Ronald  Dutx»s,  Rm.  2A06.  Tel  301-496- 

7107 
Metabolic  Pathology.  Or   Marcelina  Powers,  Rm    436.  Tel.  301- 

496-5251 
Metabolism.  Dr  Knsh  Knshnan.  Rm.  339A.  Tel  301-496-7091 
MetaHobiOCheiTvstry,  Dr  Edward  Zapolsiu.  Rm.  335.  Tel.  301-496- 

7733. 
Microbial  Physiology  &  Gene«ics-1.  Or    Martin  Slater,  Rm    238, 

TaL  301-496-7183. 
Microbial  Physiology  A  Genetics-2,  Or.  Gerald  Liddel,  Rm   226. 

Tel.  301-496-7130. 
MdecUw  &  Cellular  Biophysics,  Or   Asher  Hyatt,  Rm.  326.  Tel. 

301-496-7060 
Molecular  Biology,  Dr  Robert  Su,  Rm  233,  Tel  301-496-7830      . 
Molecute  Cytology,  Or  Ramesh  Nayak.  Rm.  2336.  Tal.  301-496- 

7149 
NeurologKal  Sciences-1.  Or    Anckew  Manani,  Rm.  319A.  TaL 

301-496-7279 
Neurological  Saencea-2.  Dr.  Stephen  Gobel,  Rm.  304,  TeL  301- 

496-6806. 

Naurotogy  A.  Or  Joe  Maiwah,  Rm.  303A.  TaL  301-496-7005 

Neurology  B-1.  Or   Samuel  Rawlings,  Rm.  306A,  Tel.  301-496- 

7846l 
Neurology  B-2.  Dr.  Herman  Teitelbaum,  Rm.  321.  Tal.  301-496- 

742Z 
Neimogy  C.  Dr.  Kenneth  Newrock.  Rm.  232,  Tel  301-496-5591 
Nuning  Reaearc^  Or  Gertrude  McFartand.  Rm.  352.  TaL  301- 

496-0558. 

Nulrttioa  Or.  Sooia  Kim.  Rm.  348,  Tel  301-496-7178 

Om  Biology  &  Medkana-1.  Or  J.  Terrell  Hodekt  Rm.  219A.  TaL 

301-496-7818. 
Oral  Blotogy  ft  Medicine-2.  Dr  J  Ten-ell  Hoflald.  Rm.  2198.  Tel. 

301-496-7818. 
Orthcpedlca  ft  Muacukjskeletal.  Ms  lleen  Stewart.  Rm.  350.  Tal. 
301-496-7581. 


Jan  30-f  ab.  1 . 

Feb  2e-Mar  2 

Feb.  11-13 -. 

Feb  8-8 


Feb  6-8....- 

Jan.  31-fab.2... 

Um.  13-15.... 

Feb.  13-15 

Feb.  26-Mar  1 

Mar  6-8 

Feb  20-22 

Feb  20-22 

Feb.  11-13...- 


Feb  14-16.. 
Feb.  25-27 . 
Feb.  6-10.... 


Feb  6-6 

Feb  25-27,. 
Feb  25-26.. 


Feb.  20-22 

Feb.  27-M«,1. 


Feb  14-16... 

Feb.  21-23.. 

Feb.  13-15.. 

Fabi  1-3. — 

Feb  13-15.. 
Feb  21-23.. 

Feb.  20-22.. 

Feb.  8-10.... 

Feb.  21-23.. 


Feb.  13-15 

Feb.  7-« 


Feb.  13-15... 

Feb  19-21... 

Feb.  20-22.- 
Feb.  13-15... 


Feb.  19-22- 

Feb  13-16- 
Feb  11-13- 


Feb.  11-13-.. 
Fab.  4-7 


Feb.  11-14- 
Feb.  6-6 


Time 


Feb.  21-23 

Feb.  20-22..- 

Feb.  20-22. -. 


8 

830 

8:30 
8:30 

8:30 

B 

8:30 

8:30 

830 

8:30 

8:30 

8 

B 

9 
9 
8:30 

8 

8:30 

9 

9 

8:30 

8:30 

8:30 
8:30 

8:30 

8:30 

8:30 

8:00 

8:30 
8:30 

8:30 

7:30  p.m. 

8:30 

8:30 
8 

8 

8:30 

8:30 

8:30 

8:30 

8:30 
8:30 

8:30 
8:30 

8:30 

8:30 


Location 


Embassy  Suites  Hotel.  Washington.  DC. 

Westin  Hotel.  Washington,  DC 

HoHday  Inn.  Bethasda.  MO. 

Hyatt  Regency  Hotel.  Bethesda.  MO. 

Hyatt  Regency  Hotel,  Bethasda.  MD. 

Keystone  Resort,  Keystone.  CO. 

Holiday  Inn.  Georgetown.  OC. 

One  Washington  Circle  Hotel.  Washington,  OC, 

Hobday  Inn  Crowne  Plaza,  Rockville.  MO. 

High  Sierra  Casino  Hotel,  Lake  Tahoe.  NV. 

Vacation  Village,  Laguna  Beach.  CA. 

NIH,  Room  6,  Bklg ,  31C,  Bei'iesda.  MD 

Holiday  Inn,  Chevy  Chase.  MO. 

Holiday  Inn,  Bethesda,  MD 

Ttie  Georgetown  Inn,  Georgetown.  DC. 

Holiday  Inn,  Busch  Gardens,  Tampa,  FL. 

Hyatt  Regency,  Bethesda.  MD 

Guest  Quarters  Suite  Hotel,  Bethesda,  MD 

Embassy  Suites  Hotel,  Chevy  Chase  PavHion,  Washington, 

Holiday  inn,  Bethesda,  MD 

Omm  Georgetown  Hotel.  Washinglon,  OC. 

Holklay  Inn,  Chevy  Chase,  MD. 

HoWay  Inn,  Chevy  Chase,  MD. 

Mamon  Hotel,  Pooks,  Hill,  Bethesda,  MO. 

Holiday  Inn,  Bethesda,  MD 

Hyatt  Hotel.  Arlington,  VA. 

Holiday  mn,  Chevy  Chase,  MO. 

Tamarron  Resort,  Duranga  CO. 

The  Georgetown  Inn,  Georgetown,  OC. 
Omni  Georgetown  Hotel,  Washington,  DC. 

Holiday  Inn,  Crowne  Plaza.  Rockv«le.  MD. 

Ramada  inn,  Taos,  NM. 

Kensington  Park  Hotel.  San  Frrndsco,  CA. 

Holiday  Inn,  Chevy  Chase,  MD. 

Hoikjay  mn,  Crowne  Plaza,  Rodcvllla,  MO. 

SUte  Plaza  HoteL  Washington,  OC. 

Mamon  Suites,  Irvme.  CA. 

HoMay  Inn.  Georgetown.  OC 
Hotel  Washington,  Washington,  DC. 

T^e  Savoy  Suites  Hotel,  Washingtoo,  OC  • 

Omni  Georgetown  Hotel.  Washington,  OC. 
Hokday  Ina  Crowne  Plaza.  RockvUla,  MO. 

Omm  Shoreham  Hotel,  Washington.  DC. 
Roeslyn  Weatpark  HotaL  AfUnglon.  VA. 

Rosslyn  Weatpark  Hotel.  Arlington.  VA. 

Hyatt  Regency  Hotel.  Bethasda.  MO. 


DC. 


Study  aecton 


Pathobiochemistry,  Dr  Zak»  Bengaft.  Rm.  320.  Tel.  301-496-7820 

Pathdogy  A,  Dr  Bnjce  Maurer,  Rm  337.  Tel.  301-496-7305 

Pathology  B,  Dr  Martin  Paoarathsingh,  Rm  A26,  Tel.  301-496- 

7244. 

Pharmacotogy,  Dr.  Joseph  Kaiser,  Rm,  206.  Tel,  301-496-7408 

Physical  Biochemistry,  Dr.  Gopa  Rakhrt.  Rm.  349A,  Tel,  301-496- 

7120. 
Psychological  Chemistry,  Dr.  Jerry  Crttz,  Rm,  3398,  Tel.  301-496- 

7837. 

Physiotogy,  Or  Michael  A.  Lang,  Rm,  209,  Tel.  301-496-7878 

Radiation,  Or,  Paul  Sinidier,  Rm.  328,  Tel.  301-496-7073 

Reoroductive  Bioiogy,  Or,  Dharam  Dhmdsa,  Rm.  210,  Tel.  301- 

496-7318. 
Reproductive  Endocnnotogy,  Dr  Abubakar  A.  Shaikh,  Rm.  325B, 

Tel  301-496-8857. 
Respiratory  A  Applied  Ptiysiotogy.  Dr.  Everett  Sinett  Rm.  21 8A. 

Tel   301-496-7320. 
Sensor*  Oiso'oers  &  Language.  Dr.  Jane  Hu,  Rm.  309,  Tel,  301- 

496-/605 
Social  Soences  ft  PopulatKjn,  Dr  Samuel  Rawiings,  Rm.  310,  Tel 

T01-496-7072 
Surgery  &  Btoengineenng,  Dr.  Paul  F    Parakkal.  Rm.  437,  Tel. 

301-496-7506 
Surgery,  Anesthesiology  ft  Trauma.  Dr.  Keith  Kraner,  Rm.  439, 

Tel  301-496-7771. 

Toxicology-1.  Dr  Alfred  Marozzi,  Rm.  205.  Tel.  301-496-7570 

Toxicology-2,  Dr  Alfred  Marozzi.  Rm.  205,  Tel.  301-496-7570 

Tropical  Medicme  ft  Parasitology,  Dr  Jean  Hickman.  Rm,  1A03. 

Tel  301-496-1190 

Virology,  Dr  Belinda  Seto,  Rm.  309,  Tel  301-496-7605 

Visual  Sciences  A-1,  Dr   Anita  Suran,  Rm,  3258,  Tel   301-496- 

7000. 
Visual  Sciences  A-2.  Dr.  Allen  Dearry.  Rm,  319B,  Tel.  301-496- 

7795. 
Visual  Sciences  B,  Dr.  Leonard  Jakubczak,  Rm.  325C,  Tel.  301- 

496-7251. 


January-March 
1991 


Tune 


Feb.  7-9 

Feb.  26-Mar.  1. 
Jaa  31 -Feb.  2. 


Feb.  20-22 

Feb.  21-23 


Feb.  14-16.. 

Feb.  13-15.. 
Feb.  18-20.. 
Feb.  18-21., 


Feb.  4-6 

Feb,  10-12. — 

Feb,  6-8 

Feb.  7-9 

Feb.  4-5 

Feb.  19-21 


Location 


Feb.  11-13... 
Feb.  13-15... 
Feb.  11-13... 


Mar.  6-8 

Feb  27-Maf .  1 


Feb.  27-Mar  1 . 
Feb.  20-22 


8:30 
7  p.m. 
6 

8:30 
8:30 

8:30 

8:30 
8:30 
8:30 

8 

3:30  p.m. 

8:30 

8:30 

8 

2  p.m. 

8:30 
8:30 
8:30 

8:30 
8 

830 

6:30 


Pacilic  Shores  Hotel,  Santa  Monica.  CA. 
Holiday  Inn.  Crowne  Plaza.  Rockville.  MD. 
Tamarron  Resort.  Durango.  CO. 

American  Inn,  Betfiesda,  MD 

HarxJIery  Union  Square  Hotel,  San  Franasco,  CA. 

Holiday  Inn,  Chevy  Chase.  MD. 

Holiday  Inn,  Chevy  Chase.  MD. 
Westin  Hotel,  Washington,  DC 
Holiday  Inn,  Bethesda.  MD 

Holiday  Inn,  Chevy  Chase.  MD. 

HoWay  Inn,  Chevy  Chase.  MD. 

Hotiday  Inn,  Capitol  Hill,  Washington.  OC. 

One  Washington  Orcle  Hotel,  Washington,  DC 

HoBday  Inn,  Chevy  Chase,  MD. 

HoMay  Inn,  Bethesda.  MD 

American  Inn.  Bethesda,  MD 
American  Inn  Bethesda  MD 
Holiday  Inn,  Bethesda.  MD, 

High  Sierra  Casino  Hotel.  Lake  Tahoe,  NV. 
Holiday  Inn,  Bethesda.  MD 

One  Washington  Circle  Hotel,  Washington.  DC 

The  Georgetown  Inn,  Georgetown,  DC. 


ICatalog  of  Federal  Domestic  Assistance 
Prosram  Nos.  13.306, 13.333, 13.337, 13.393- 
13  396,  13.837-13,844. 13.846-13.878.  13.892. 
i3  893,  National  Institutes  of  Health,  HHS) 

Dated:  December  17, 1990. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
iFR  Doc.  91-728  Filed  1-10-91:  8:45  am) 

QIlUMG  COOC  414(M)1-M 


^ubllc  Health  Service 

Centers  for  Disease  Control; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authonty  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 19b0,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  55  FR  39070,  September 
24. 1990)  is  amended  to  reflect  the 
following  organizational  changes: 

1  Within  the  Center  for 
Environmental  Health  and  Injury 
Control,  {»]  revision  of  the  functional 
statement  tor  the  Division  of 
Environmental  Hazards  and  Health 
Effects,  and  f"f~}  revision  of  the  functional 
staiemer.ls  for  the  Division  of  Injury 


Control  and  for  the  Office  of  the 
Director  of  the  Division. 

2.  Within  the  Center  for  Infectious 
Diseases,  (a)  revision  of  the  functional 
statement  for  the  Scientific  Resources 
Program,  (b)  abolishment  of  the  Division 
of  Mycotic  Diseases,  and  (c)  revision  of 
the  functional  statement  and  title 
change  of  the  Division  of  Bacterial 
Diseases  to  Division  of  Bacterial  and 
Mycotic  Diseases, 

Section  HC-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

1.  After  the  Division  of  Birth  Defects 
and  Developmental  Disabilities  (HCNS). 
Center  for  JSnvironmenta}  Health  and 
Injury  Control  (HCN).  delete  in  its 
entirety  the  functional  statement  for  the 
Division  of  Environmental  Hazards  and 
Health  Effects  (HCN7)  and  substitute 
the  following:  (1)  Conducts  and 
disseminates  findings  of  surveillance, 
epidemiologic  research,  and  other 
scientific  investigations  of  human 
exposure  to  environmental  hazards, 
including  radiation,  man-made  and 
naturally  occurring  physical,  chemical, 
and  biological  (noninfectious)  agents, 
and  resultant  and  presumed  health 
effects,  including  environmentally- 
related  syndromes  of  unknown  etiology; 
(2)  develops  methods  and  conducts 
activities  to  assess  nsk  to  human 


populations  from  exposure  to 
environmental  hazards;  (3)  plans, 
develops,  implements,  and  maintains 
sur\-eillance  systems,  including 
registries  relating  to  exposure  to 
environmental  hazards,  eg.,  lead, 
radiation,  weather  phenomena,  and 
natural  hazards,  and  to  resultant 
diseases  or  syndromes:  (4)  provides 
epidemiologic  emergency  re.sponse  to 
natural  and  other  environmental 
disasters:  (5)  maintains  liaison  with  and 
serves  as  a  primary  Federal  resource  of 
specialized  technical  and  managerial 
assistance  and  consultation  to  Federal, 
State,  and  local  agencies,  and  other 
national,  international,  and  private 
orgamzations  on  a  wide  range  of 
environmental  health  issues  including 
natural  and  other  environmental 
disasters:  (6)  provides  consultation  and 
technical  assistance  on  the  development 
and  implementation  of  environmental 
health  programs  addressing  the 
prevention  of  human  health  problems 
associated  with  environmental 
toxicants,  climate  extremes,  lead 
hazards,  radiation  hazards,  and  other 
health  hazards;  {")  develops 
mechanisms  to  disseminate  Information 
on  environmental  health  nsks  and 
technologies  to  Slate  and  local  heaUh 
departments,  and  to  other  agencies  with 
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related  responsibilities;  (8]  assists  States 
and  local  governments  in  the 
development  of  personnel,  training 
programs,  and  other  services  to  deal 
with  chemical  and  other  environmental 
health  hazards;  (9)  coordinates  Division 
activities  with  other  CDC  organizations 
and  PHS  agencies,  as  appropriate. 

2.  After  the  Division  of  environmental 
Health  Laboratory  Sciences  (HCN8). 
Center  for  Environmental  Health  and 
Injury  Control  (HCN).  delete  item  (3)  in 
the  functional  statement  for  the  Division 
of  Injury  Control  (HCN9J  and  substitute 
the  following;  "(3)  plans,  establishes, 
and  evaluates  surveillance  systems  to 
monitor  national  trends  in  morbidity, 
mortality,  disabilities,  and  costs  of 
injuries  and  to  facilitate  surveillance  by 
State  and  local  agencies;". 

3.  After  the  Division  of  Injury  Control 
(HCN9J.  Center  for  Environmental 
Health  and  Injury  Control  (HCN).  delete 
in  its  entirety  the  functional  statement 
for  the  Office  of  the  Director  (HCN91) 
and  substitute  the  following:  (1) 
Coordmates  national  injury  control 
efforts,  identifying  important  gaps  in 
knowledge  and  limiting  inappropriate 
duplication;  (2)  directs,  coordinates,  and 
evaluates  the  activities  of  the  Division; 
(3)  provides  leadership  and  guidance  on 
policy  and  program  planning  and 
development  for  the  implementation  and 
operation  of  an  integrated  injury  control 
program;  (4)  supports  the  integration  of 
epidemiology,  prevention,  biomechanics, 
acute  care,  and  rehabilitation  into  a 
multidisciplinary  approach  to  injury 
prevention  research  and  injury  control; 
(5)  maintains  liaison  with  a  broad  public 
health  constituency  and  provides 
assistance  and  consultation  to  other 
governmental  agencies,  international 
organizations.  State  and  local  agencies, 
and  other  outside  groups;  (6)  serves  as 
lead  agency  for  coordinating  efforts 
designed  to  achieve  the  Objectives  for 
the  Nation  in  Injury  prevention  and 
control;  collaborates  with  other  agencies 
to  track  and  achieve  the  Objectives  for 
the  Nation  in  youth  suicide  and  minority 
homicide;  (7)  provides  leadership  and 
guidance  on  program  planning  and 
management  and  operations  for  the 
implementation  and  operation  of  an 
integrated  injury  control  program;  (8) 
provides  administrative,  fiscal 
management  and  support  services, 
including  review  and  evaluation  of 
contracts  and  other  agreements,  and 
coordinates  administrative  program 
matters. 

4.  After  the  Division  of  HIV /AIDS 
(HCRK).  Center  for  Infectious  Diseases 
(HCR).  delete  in  its  entirety  the 
fimctional  statement  for  the  Scientific 
Resources  Program  (HCRL)  and 


substitute  the  following:  (1)  Provides 
animals,  animal  blood  products, 
glassware,  mammalian  tissue  cultures, 
microbiological  media,  special  reagents, 
and  other  laboratory  materials  in 
support  of  research  and  service 
activities  to  CID  laboratories  and  other 
CDC  organizations;  (2)  installs, 
fabricates,  modifies,  services,  and 
maintains  laboratory  equipment  used  in 
the  research  and  service  activities  of 
CDC;  (3)  develops  and  implements 
applied  research  programs  to  expand 
and  enhance  the  use  of  animal  models 
necessary  to  support  research  and 
diagnostic  programs  to  improve 
breeding  and  husbandry  procedures;  (4) 
conducts  both  basic  and  applied 
research  in  cell  biology  and  in  the 
expansion  of  tissue  culture  technology 
as  a  research  and  diagnostic  tool  for 
infectious  disease  activities;  (5)  provides 
services  for  CID  investigators  in  protein 
and  DNA  synthesis  and  sequencing;  (6) 
provides  clinical  and  anatomic 
veterinary  pathology  services  to 
attending  veterinarians  and 
investigators  who  use  laboratory 
animals;  (7)  maintains  a  bank  of  serum 
specimens  of  epidemiological  and 
special  significance  to  CDC's  research 
and  diagnostic  activities;  (8)  for  reagents 
prepared  at  CDC,  maintains  a 
computerized  inventory;  provides 
dispensing,  lyophilization.  capping,  and 
labeling;  and  retrieves  from  storage  and 
ships  to  requesters;  (9)  provides  support 
for  hquid  nitrogen  freezers;  (10)  provides 
consultation  and  haison  with  other 
components  of  CDC  and  national  and 
international  research  and  professional 
organizations;  (11)  provides  technical 
expertise  and  assistance  in  professional 
intramural  and  extramural  training 
activities;  (12)  administratively  and 
technically  supports  the  CDC  Animal 
Policy  Board  and  the  Atlanta  Area 
Animal  Care  and  Use  Committee. 

5.  After  the  Division  of  Immunologic, 
Oncologic,  and  Hematologic  Disease 
(HCRQJ,  Center  for  Infectious  Diseases 
(HCRj.  delete  in  their  entirety  the  title 
and  functional  statement  for  the 
Division  of  Mycotic  Diseases  (HCRRJ. 

6.  After  the  Scientific  Resources 
Program  (HCRL).  Center  for  Infectious 
Diseases  (HCRJ.  delete  in  their  entirety 
the  title  and  functional  statement  for  the 
Division  of  Bacterial  Diseases  (HCRPJ 
and  substitute  the  following:  Division  of 
Bacterial  and  Mycotic  Diseases 
(HCRP).  (1)  Conducts  surveillance, 
investigations,  and  studies  of  bacterial, 
fungal,  and  actinomycotic  diseases  to 
define  disease  etiology  and  develop 
effective  methods  for  diagnosis, 
prevention,  and  control;  (2)  conducts  or 
participates  in  clinical,  field,  and 


laboratory  research  to  develop, 
evaluate,  and  improve  laboratory 
methodologies  and  materials  and 
therapeutic  practices  used  for  diagnosis, 
treatment,  investigation,  and  control  of 
bacterial,  fungal,  and  actinomycotic 
diseases;  (3)  conducts  research  on 
development  and  evaluation  of 
immunizing  agents  and  the  role  of 
protective  immunity  in  the  disease 
process;  (4)  provides  epidemic  aid  and 
epidemiological  consultation,  upon 
request,  to  State  and  local  health 
departments,  other  Federal  agencies, 
and  national  and  international  health 
organizations;  (5)  provides  reference/ 
diagnostic  services  for  bacterial,  fungal, 
and  actinomycotic  diseases  to  Slate  and 
local  health  departments,  other  Federal 
agencies,  and  national  and  international 
health  organizations;  (6)  provides 
scientific  and  technical  assistance  to 
other  CID  components  when  the  work 
requires  unique  expertise  or  specialized 
equipment  not  available  in  other 
components;  (7)  provides  intramural  and 
extramural  technical  expertise  and 
assistance  in  professional  training  and 
proficiency  testing  activities;  (8)  serves 
as  appropriately  designated  national 
and  international  reference  centers  for 
various  bacterial,  fungal,  and 
actinomycotic  diseases  and  disease 
groups. 

Effective  Date:  December  28, 1990. 
William  L  Roper, 

Director,  Centers  for  Disease  Control. 
|FR  Doc.  91-666  Filed  1-10-91;  8:45  am] 

BILLINQ  COOC  4160-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917;  FR-2934-N-07] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AQENCv:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  11. 1991. 
ADDRESSES:  For  further  information, 
contact  James  Forsberg.  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW., 
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Was'  Tgton,  DC  20410;  telephone  (202) 
708-*oO0;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Jecember  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  8ft-2503-OC  (D.C.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Todays  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Dated  January  4, 1991. 
Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

[FR  Doc.  91-489  Filed  1-10-91.  8:45  am) 

BtLUNO  CCOE  4710-2»-W 


Se^al 
Numoer 


F-22592 

F-22593 
F-22596 

F-22596 
F-22601 
F-22602 
F-22612 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  ttte  Secretary 

[AA-220-00-4320-121 

Grazing  Admlnistratk>r>— Exclusive  of 
Alaska;  Grazing  Fee  for  the  1991 
Grazing  Year 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  establishment  of 
grazing  fee  for  the  1991  grazing  year. 

SUMMARY:  The  Secretary  of  the  Interior 
hereby  announces  that  the  fee  for 
livestock  grazing  for  the  1991  grazing 
year  is  $1.97  per  animal  unit  month  on 
public  lands  administered  by  the  Bureaj 
of  Land  Management. 
EFFECTIVE  DATE:  March  1, 1991.  through 
February  29. 1992. 

ADDRESSES:  Any  inquiries  should  be 
feent  to:  Director  (202),  Bureau  of  Land 
Management,  Main  Interior  BIdg.,  rm. 
5650, 1849  C  Street,  NVV..  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT 
Donald  D.  Waite  (202)  65^-9210. 
SUPPLEMENTARY  INFORMATION:  Grazing 
fees  for  the  use  of  public  rangelands  are 


established  and  collected  under  tne 
authority  of  section  3  of  the  Taylor 
Grazing  Act  of  1934,  as  amended  (43 
U.S.C.  315).  and  Executive  Order  12548 
of  February  14. 1986.  The  grazing  fee' 
are  computed  by  the  formula 
established  in  43  CFR  4130.7-1 

Dated:  January  4. 1991 
James  M.  Hugb««. 

Acting  Assistant  Secretary — Land  and 

Minerals  Management 

[FR  Doc.  91-522  Filed  1-10-91;  8:45  am] 

BtUJNQCOOC  43tO-«4-M 


Bureau  of  Land  Management  Alaska 

[AK-964-4230-15] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  decisions  to  issue 
conveyance  under  ihe  orovsions  of  sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1613(h)(1)  Will  be  issued  to 
Doyon.  Lim.ted.  The  lands  involved  are 
in  the  vicinity  of  the  Venrtie  Indian 
Reservation  and  fall  within  the 
townships  Hsted  below: 


Land  DescnptKyi 


ApproxKnaSe 
Acreaqe 


T.  14  S.. 
T.  16S., 
T.  15  S.. 
T.  15  S.. 
T  15  S., 
T.  15  S.. 
T.  14  S., 
T.  14  S., 
T.  13  S. 


E..  Umiat 
E..  Umat 
E..  Umial 
E..  Urtnat 
E..  Umtal 
E..  Umiat 
E.,  Umtal 
E..  Umiat 
E..  Umiat 


Meridian, 
Mendun. 
Me^dian. 
Mendian. 
Mercxan, 
Meridian. 
MerKjian, 
Meridian, 
Mendian. 


Alaska 

Alaska. 

AiasKa 

Alaska 

Alaska. 

Alaska 

Alaska 

Alaska. 

Alaska 


26  00  acres 

1000  acres 

1,113.00  acres 

47  50  acres 

e  10  aaes 

115  60  acres 

40  acres. 

40  acres 

11^00  I 


A  notice  of  the  decisions  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Fairbanks 
Daily  News  Miner.  Copies  of  the 
decisions  may  be  obtained  by 
contacting  the  Alaska  State  Office  of  the 
Bureau  of  Land  Management.  222  West 
Seventh  Avenue.  «13.  Anchorage, 
Alaska  99513-7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decisions,  an  agency  of  the  Federal 
government,  or  regional  corporation, 
shall  have  until  February  11. 1991  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 


requirements  of  43  CFR  part  4,  subpart 

E.  shall  be  deemed  to  have  waived  their 

rights. 

Mary  M.  Boim, 

Supervisor.  Fairbanks  Section.  Branch  of 

Doyon /Northwest  Adjudication. 

[FR  Doc.  91-648  Filed  1-10-91;  8:45  am) 

BILUNQ  CODE  4310-JA-M 


[AK-967-4230-1S,  AA-104591 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
section  14(h)(1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S.C.  1601. 1613(h)(1).  will  be 
issued  to  Sealaska  Corporation  for 
approximately  1.04  acres.  The  lands 


involved  are  in  the  vicinity  of  Ketchikan. 
Alaska. 

Copper  River  Meridian,  .Alaska 

T.  77  S..  R.  85  E. 
Sec.  32. 

A  notice  of  the  deasion  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  ttie  Ketchikan 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
«'13,  Anchorage,  Alaska  99513-7599 
{(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  11. 1991  to  file 
an  appeal.  However,  parties  receiving 
service  tiy  certified  mail  shall  have  30 
davs  from  the  date  of  receipt  to  file  an 
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appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4.  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Eliubeth  P.  Caraw. 

Acting  Chief.  Branch  of  KCS  Adjudication. 
[FR  Doc.  91-641  Filed  1-10-91.  8:45  am] 

■aUNQ  COM  43HKIA-M 


(00-010-01-4320-02] 

Craig  Colorado  Advisory  Council 
MMting 

Time  and  Date:  February  7, 1991.  at  10 
a.m. 

Place:  BLM— Craig  Distnct  Office.  455 
Emerson  Street.  Craig.  Colorado  81625. 

Status:  Open  to  public;  interested 
persons  may  make  oral  statements  at 
10:30  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  Office. 

Matters  to  be  Considered: 

1.  Habitat  Partnership  Program. 

2.  Holistic  Resource  Management. 

3.  Report  from  Trail  Committee, 

4.  Trans  Colorado  Gas  Transmission 
Natural  Gas  Pipeline. 

5.  "State  of  the  Public  Rangeland", 

6.  Riparian  Taskforce  Update. 

7.  Update  on  Yampa  River 
Development. 

8.  Coordinated  Resource 
Management. 

9.  Black-footed  Ferrets. 

10.  Status  of  Resolutions. 

11.  DOW  Management  Principles. 

12.  Wilderness  Recommendations. 

13.  White  River  Resource 
Management  Plan. 

Contact  Person  for  More  Information: 
Mary  Pressley.  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129.  Phone:  (303)  824-8281. 

Dated:  [anuary  4, 1991, 
|err>  L  iGdd. 

Associate  District  Manager 

[FR  Doc.  91-645  Filed  1-10-91;  8:45  am] 

MLUNQ  COOC  UtO-J»-«i 


INTERSTATE  COMMERCE 
COMMISSION 

[OockM  No.  AB-335  (Sub-No.  3X)) 

KCT  Railway  Corp.— Abandonment 
Exemption  in  Wtwrton,  Colorado,  and 
Austin  Counties,  TX 

agency:  Interstate  Commerce 
Commission. 


ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  pnor  approval  requirements  of 
49  use.  10903-10904  the  abandonment 
by  KCT  Railway  Corporation  of  a  42- 
mile  line  of  railroad  between  Sealy  and 
Wharton,  TX.  in  Wharton.  Colorado, 
and  Austin  Counties,  TX.  subject  to 
environmental  and  standard  employee 
protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
10. 1991.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  January  21, 1991.  petitions  to  stay 
must  be  filed  by  January  28, 1991,  and 
petitions  for  reconsideration  must  be 
filed  February  7, 1991.  Requests  for  a 
public  use  condition  must  be  filed  by 
January  22, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No  AB-335  (Sub-No.  3X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

and 

(2)  Petitioner's  representative:  Stephen 
W.  McVearry,  Weiner,  McCaffrey. 
Brodsky,  Kaplan  &  Levin.  P.C,  1350 
New  York  Avenue.  NW..  Suite  800, 
Washington.  DC  20005-4797 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  the  hearing  impaired:  (202)  27S-1721.) 

SUPPLEMENTARY  INFORMATION: 

Additiondl  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)-  275-1721.) 

Decided:  January  4. 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett  and  McDonald. 

Sidney  L  Strickland,  Jr., 

Secretary. 

(FR  Doc  Bl-'04  Filed  1-10-91;  8:45  am) 

MUJNOCOOC  r03»4t-« 


IDockat  No.  AB-S7  (Sub-No.  32X)1 

Soo  Line  Railroad  Co.— Abandonment 
Exemption  In  Benson,  Pierce,  and 
McHenry  Counties,  NO 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Soo  Line  Railroad  Company  of  40.92 
miles  of  rail  line  between  Baker 
(milepost  479,54)  and  Drake  (Milepost 
520.46),  in  Benson,  Pierce,  and  McHenry 
Counties,  ND,  subject  to  environmental 
and  standard  employee  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  Feoruary 
10, 1991.  Formal  expressions  of  intent  to 
file  an  offer '  of  financial  assistance 
under  49  CFR  1152,27(c)(2)  must  be  filed 
by  January  21, 1991.  petitions  to  stay 
must  be  filed  by  January  28, 1991,  and 
petitions  for  reconsideration  must  be 
filed  February  7, 1991.  Requests  for  a 
public  use  condition  must  be  filed  by 
January  22, 1991. 

addresses:  Send  pleadings  referring  to 
Docket  No.  AB-57  (Sub-No.  32X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  Larry  D. 
Stams,  1000  Soo  Line  Building,  105 
South  Fifth  Street,  Minneapolis,  MN 
55402 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H,  Dettmar,  (202)  275-7245.  (TDD 
for  the  hearing  impaired:  (202)  275-1721.) 

SUPPLEMENTARY  INFORMA'HON: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 
Decided:  January  4. 1991. 


'  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist.  4  l.CC,2d  IM  (1987). 


'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  AssisL  4  I.C.C.2d  164  (1987). 
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By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett,  and  McDonald. 

Sidney  L  Strickland,  )r.. 

Secretary. 

|FR  Doc.  91-705  Filed  1-10-91;  8:45  am] 

BILUNO  COW  703S-«1-M 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

),inu8ry  7. 1991. 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
col!ection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published. 

Entries  are  grouped  into  submission 
categories,  with  each  entry  containing 
the  following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
secUon  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(8)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer,  Mr,  Larry 
E.  Miesse,  on  (202)  514-4312. 

If  you  anticipate  commenting  on  a 
form /collection,  but  find  that  time  to 
prepare  such  comments  will  prevent  you 
from  prompt  submission,  you  should 
notify  the  0MB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20S03,  and  to 
Mr.  Larry  E.  Miesse,  DOJ  Clearance 
Officer,  SPS/JMD/5031  CAB, 
Department  of  Justice,  Washington,  DC 
20530. 


Special  Note 

The  notice  pertains  to  the  Temporary 
Protected  Status  Eligibility 
Questionnaire,  Form  1-821.  a  new 
collection  of  information  originated  by 
the  Immigration  and  Naturalization 
Service  of  the  Department  of  Justice.  An 
expedited  review  has  been  requested  for 
this  new  collection  of  information  which 
provides  for  temporary  protected  status 
(TPS)  for  specified  nationalities 
authorized  by  the  Immigration  Act  of 

1990.  The  Form  1-821  was  developed  to 
facilitate  compliance  with  Sections  302 
and  303  of  the  Immigration  Act  of  1990. 
These  sections  provide  for  temporary 
relief  from  deportation  based  on  meeting 
qualifications  contained  in  the  statute. 
"The  statute  requires  all  section  303 
applicants  to  register  for  benefits  during 
a  six  month  period  starting  January  1, 

1991.  The  information  will  be  collected 
from  an  estimated  500.000  individuals  or 
households  and  will  take  an  estimated 
.25  hours  each  to  complete  for  a  total 
estimated  public  burden  of  125.000 
hours.  3504(h)  does  not  apply. 

Because  of  the  expedited  review 
request,  a  copy  of  the  form  is 
reproduced  herewith.  The  original, 
proposed  form  was  published  on 
December  26. 1990.  The  pubhcation  of 
this  edition  supersedes  the  previously 
published  reporting  form.  Public 
comment  on  the  content  of  the  form  as 
well  as  the  estimated  public  burden  is 
invited.  Because  of  the  limited  time 
period  requested  for  this  review, 
comments  should  be  immediately 
directed  to  the  0MB  reviewer  listed 
above  and/or  to  the  Department's 
Clearance  Officer,  also  hsted  above. 

Extension  of  the  Expu-atioc  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Intercompany  Transferee 
Certificate  of  Eligibility  (Blanket 
Petitions  Only). 

(2)  I-129S,  Immigration  and 
Naturahzation  Service. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit.  Form 
is  completed  by  an  organization  which 
has  an  approved  blanket  petition  to 
certify  the  eligibility  of  an  employee 
outside  of  the  United  States  for  an  M 
visa  classification  when  an  organization 
Usted  in  the  approved  blanket  petition 
wishes  to  transfer  the  employee  to 
another  qualified  organization  in  the 
United  States. 

(5)  5,000  annual  respondents  at  .5 
hours  per  response. 

(6)  2.500  estimated  annual  burden 
hours. 

(7)  Not  apphcable  under  3504(h). 


Reinstatement  of  a  Previously  Approved 
Collection  for  Which  Approval  Has 
Expired 


(1)  1991  Census  of  Public  and  Private 
Juvenile  Detention,  Correctional,  and 
Shelter  Facilities. 

(2)  CJ-17  (Public),  CI-29  (Private). 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs. 

(3)  Biennially. 

(4)  State  or  local  govemmenls,  non- 
profit institutions.  This  biennial 
undertaking  provides  descriptive  data 
on  public  and  pnvate  juvenile  detention 
and  correctional  facilities  and  their 
residents,  which  is  used  by 
policymakers,  planners,  and 
practitioners. 

(5)  3.267  annual  respondents  at  1.67 
hours  per  response. 

(6)  5.4.50  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

New  Collection 

(1)  Study  of  Tnbal  and  Alaska  Nadve 
Juvenile  Justice  Systems:  The  all  Trilie 
Survey. 

(2)  No  form  number.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
Office  of  Justice  Programs. 

(3)  One  time. 

(4)  State  or  local  governments,  tribal 
goverrmients.  Used  to  collect 
information  on  tribal  and  .Maska  native 
justice  systems  for  a  mandated  report  to 
Congress. 

(5)  475  annual  respondents  at  2  hours 
per  response. 

(6)  950  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  MieM«, 

Department  Clearance  Officer,  Department  of 
Justice. 

VS.  Department  of  Justice.  bnmigr»tion  and 
NaturaHietion  Service.  Temporary  Prolecled 
Status,  Eli^bihty  QuestioDneire 

0MB  No.  lll^XXXX 
1.  Full  Name:- 


(Family  name  in  CAPS)    (First)    (Middle) 

2.  Date  of  Birth 

(monlh/day/year): 

3.  A»- 


4.  Country  of  naUonaiity:  

5.  1  have  resided  in  and  been  conunuously 
physically  present  in  the  Umted  States  since 
(month/day/year). 

6.  Applicants  must  establi.sh  that  they  are 
admissible  to  the  United  Slates.  Except  as 
otherwise  provided  by  law,  aliens  within 
certain  classes  are  not  admissible  to  the 
United  States  under  the  provision  of  8  U.S.C. 
1182  and  as  provided  by  B  U.S.C  1253(h)(2). 
Aliens  who  (all  within  any  of  the  following 
classes  are  subiect  to  exclusion  from  the 
United  States: 
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Have  committed  or  have  been  convicted  of 
any  crime  or  violation  of  law  of  a  state,  the 
United  Statet,  or  any  foreign  state; 

Have  engaged  in.  or  who  intend  to  engage 
in  any  commerciahzed  sexual  activity: 

Have  for  gain,  encouraged  or  assisted  any 
other  alien  to  enter  the  United  States  in 
violation  of  law; 

Are  mentally  retarded,  insane,  suffered  one 
or  more  attacks  of  insanity,  afflicted  with  a 
psychopathic  personality,  sexual  deviation, 
mental  defect,  narcotic  drug  addiction, 
chronic  alcoholism,  or  any  dangerous 
contagious  disease: 

Are  a  polygamist  or  who  advocate 
polygamy; 

Have  been  excluded  and  deported  from  the 
United  States  within  the  past  year,  or  have 
been  deported  from  the  United  States  or 
removed  from  the  United  States  at 
government  expense  within  the  past  5  years; 

Have  procured  or  attempted  to  procure  a 
visa,  other  documentation,  entry  into  the 
United  States  or  any  other  immigration 
benefit  by  fraud  or  misrepresentation: 

Have  applied  for  exemption  or  discharge 
from  training  or  service  in  the  Armed  Forces 
of  the  United  States  on  the  ground  of 
alienage,  or  have  been  relieved  or  discharged 
from  that  training  or  service,  or  have  left  the 
United  States  to  avoid  military  service  in 
time  of  war  or  national  emergency; 

Have  been  associated  in  any  way  with  the 
Nazi  Government  in  Germany  during  the 
period  beginning  March  23. 1933  and  ending 
on  May  S,  1945: 

Are  paupers,  professional  beggars,  or 
vagrants: 

Have  ever  arrived  in  the  United  States  as  a 
stowaway; 

Have  ever  asserted  immunity  from  criminal 
junsdiction  with  respect  to  prosecution  for  a 
criminal  offense  committed  in  the  United 
States  and  as  a  consequence  departed  from 
the  United  States: 

Are,  or  have  at  any  time  been,  an 
anarchist,  member  of  or  affiliated  with  any 
communist  or  other  totalitarian  party, 
including  any  subdivision  or  affiliate  thereof; 

Have  advocated  of  taught,  either  by 
personal  utterance,  or  by  means  of  any 
written  or  printed  matter,  or  through 
affiliation  with  an  organization  opposition  to 
organized  government,  overthrow  of  a 
government  by  force  or  violence,  sabotage, 
the  unlawful  destruction  of  property,  the 
assaulting  or  killing  of  government  officials 
because  of  their  official  character,  or  the 
doctnnes  of  world  communism  or  the 
establishment  of  a  totalitarian  dictatorship  in 
the  United  States: 

Intend  to  engage  in  activities  prejudicial  to 
the  national  interests  or  unlawful  activities  of 
a  subversive  nature; 

Do  any  of  the  above  statements  apply  to 
you?    DYes  (if  yes,  explain  on  reverse  or  on 
a  separate  sheet  of  paper  and  attach  to  this 
form    DNo 

7.  Have  you  ever  ordered,  assisted,  or 
otherwise  participated  in  the  persecution  of 
any  person  because  of  race,  religion, 
nationality,  membership  in  a  particular  social 
group,  or  political  opinion  (as  provided  by  8 
US.C.  1253(h)(2))7    DYes    DNo 

t  understand  all  the  above  questions, 
having  asked  for  and  obtained  a  translation 


or  explanation  of  every  point  which  was  not 
understood  or  clear  to  me:  and  1  certify  that 
none  of  these  categories  apply  to  me  except 
as  listed  on  the  reverse  or  on  the  attached 
explanation. 

(Signature  of  Applicant) 

(Signature  of  Interpreter,  if  used) 

DO  NOT  WRITE  IN  THIS  BLOCK— FOR  INS 
USE  ONLY 

Subcribed  and  sworn  to  (Affirmed)  by  the 

above  applicant  before  me  this 

day  of  _____  19 at 

(Signature  of  Officer) 

(Title) 

Reporting  burden — Public  reporting  burden 
for  this  collection  of  information  is  estimated 
to  average  15  minutes  per  reponse,  including 
the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden  to:  U.S.  Department  of 
lustice,  Immigation  and  Naturalization 
Service  (Room  504).  Washington,  D.C.  20536: 
and  to  the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project:  OMB  No.  1115- 
XXXX.  Washington.  DC.  20.503. 
Form  1-821  (12-27-90)  Draft 
[PR  Doc,  91-592  Filed  1-10-91:  8:45  am) 

•ILUNQ  COOC  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 


statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
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Avenue,  NW.,  room  S-3014, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 


•Volume  I: 

Georgia GA90-3  (Jan  5,  1990)...    p  217 

New  York  NY90-10  (Jan  6.  1990)..  p  831. 

P- 
833. 

Volume  II: 

Illinois IL90-1  Jan.  5.  19901 p.  59.  p. 

63. 

Do IL90-8  (Jan.  5.  1990) p.  135. 

P 
136. 

Do 11.90-11  (Jan.  5,  1990)....  p.  153, 

P- 

154. 
Volume  III: 
Nor>e 


General  Wage  Determination 
Fablication 

General  wage  determinations  issued 
lender  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
V'.age  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts",  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3233, 

When  ordering  8ubscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  from 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State,  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  4th  day  of 
June  1991. 
Alan  L  Moss, 

Director.  Division  of  Wage  Determinations. 
[VR  Doc.  91-593  Filed  1-10-91;  8:45  am] 

SILUNO  CODE  4510-Z7-M 


Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 


the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act, 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  ehgible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  22, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  22. 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  26th  day  of 
December  1990. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 


Assistance. 


Appendix 


Petitioner  (unton/yiforKers/firm) 


ARA  Aulo  Group  (WIcrs) 

Bije  Bird  Knrtwear  Co.  (Wkrs) — 

Encore  Shoe  (Firm) — ™_..... 

Evans  Hannxlen  Shoe  Corp.  (Wkrs) 

Lee- Vic  (WKrs) 

Lenox  Crystal  (American  Flint  Glass) 

Mask  llluatons,  Inc  (Wkrs) -.... 

Wid-State  Mactune  Products.  Inc.  (Wkrs) — 

Proclor  &  Gamble  Mtg.,  Co.  (Wkrs) 

RGR  Mills.  Inc.  (Vfltrs) 

Scott  Company,  Inc.  (Wkrs) 

Sier  Bath  Gear  Deck  Corp.  (Wkrs).» 

Tredegar  Molded  Products  (Firm) 

U  S  Repeating  Arms  Co.  (Wkrs) 

Wooster  Manutactunng  Co.,  Irw.  (lAM) 

Zenith  Electronics  of  Texas  (Wkrs) 


Location 


Grand  Prairie.  TX.„ 

New  York,  NY 

Sanford,  ME _. 

Hampden,  ME ~.~ 

Brooklyn,  NY 

Mt  Pleasant  PA 

San  Dwgo.  CA 

Winstow,  ME 

Chicago,  IL 

Shitlington,  PA 

Anderson,  SO 

N.Bergen,  NJ 

Brooklyn  Heights,  OH . 

New  Haven.  CT 

Wooster,  OH 

B  Paso,  TX 


Date 
received 


12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 
12/26/90 


Date  of 
petition 


11/28/90 
12/07/90 
11/29/90 
12/10/90 
11/22/90 
12/11/90 
12/03/90 
12/06/90 
11/27/90 
12/12/90 
12/11/90 
12/07/90 
12/10/90 
12/11/90 
11/06/90 
12/09/90 


Petition 

NO. 


25.218 
25.219 
25.220 
25.221 
25^22 
25.223 
25.224 
26.225 
25.226 
25,227 
25.228 
25.229 
25.230 
25.231 
25,232 
25.233 


Arbcies  produced 


Control  Devices 

Sweaters 

Shoe  Soies 

Shoes 

Belts 

Crystal  Gift  Ware. 

HalkTween  Masks 

Machine  Pans 

Soap 

Fabncs. 

Shirts. 

Gears  A  Gear  Boxes. 

KMded  Plastic  Parts. 

Firearms 

CookYwre 

TVs  &  VCR  s 
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KLUNQ  COM  ««*-J*-ll 

[TA-W-24.8711 

Fleck,  Inc.  Faytttt,  Ml;  Revised 
Determination  on  Reconsideration 

On  December  21, 1990,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  former  workers 
of  Fleck,  Incorporated.  Fayette, 
Mississippi.  The  affirmed  notice  will 
soon  be  published  in  the  Federal 
Register. 

The  workers  produced  wire  harnesses 
and  power  cords  for  appliances  and 
were  not  separately  identifiable  by 
product.  The  Fayette  plant  closed  in 
October,  1990. 

Findings  on  reconsideration  show  that 
a  major  portion  of  Fayette's  production 
was  transferred  to  a  corporate  plant  in 
Mexico  in  1990.  This  production  was 
imported  by  the  company  for  one  of  its 
major  customers. 

CoDclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  wire  harnesses  produced  at  Fleck, 
Inc..  Fayette.  Mississippi  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  Fleck,  Inc.. 
Fayette,  Mississippi.  In  accordance  with 
the  provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

Ail  former  workers  of  Fleck.  Inc.,  Fayette, 
Mississippi  who  become  totally  or  partially 
separated  from  employment  on  or  after 
September  13. 1989  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  2nd  day  of 
January.  1991. 
Barbara  Ann  Fanner, 
Director,  Office  of  Program  Management, 
UlS. 
[FR  Doc.  91-657  Filed  1-10-91;  8:45  am] 

MUJMQ  COOC  MIO-M-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Identification  of  Priority  Foreign 
Countries:  Request  for  Public 
Comment 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  written  submissions 
from  the  public  on  policies  and  practices 
that  should  be  considered  with  respect 


to  designation  of  countries  under  section 
182  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Act). 

summary:  Section  182  of  the  Act 

requires  the  United  States  Trade 
Representative  (USTR)  to  identify 
countries  that  deny  adequate  and 
effective  protection  of  intellectual 
property  rights  or  which  deny  fair  and 
equitable  market  access  to  U.S.  persons 
that  rely  on  intellectual  property 
protection.  (19  US.C.  2242.)  In  addition. 
USTR  is  required  to  determine  which  of 
those  countries  identified  are  priority 
foreign  countries.  Such  priority  countries 
could  be  subject  to  self-initiation  of  a 
section  301  investigation.  USTR  is 
requesting  written  submissions  from  the 
public  concerning  foreign  countries' 
policies  and  practices  that  should  be 
considered  under  section  182. 
DATES:  Submissions  must  be  received  on 
or  before  12  noon  on  Friday,  February 
15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Carmen  Suro-Bredie.  Deputy  Assistant 
USTR  (202)  39,'>-7320,  Emery  Simon. 
Director,  Intellectual  Property  (202)  39S- 
6864.  or  Catherine  Field,  Associate 
General  Counsel  (202)  39S-3432,  Office 
of  the  United  States  Trade 
Representative. 

SUPPLEMENTARY  INFORMATION:  Section 
182(a]  requires  the  USTR.  no  later  than 
April  30, 1991,  to  identify  countries  that 
deny  adequate  and  effective  protection 
of  intellectual  property  rights  or  which 
deny  fair  and  equitable  market  access  to 
U.S.  persons  that  rely  on  intellectual 
property  protection. 

Requirements  for  Submissions 

Submissions  should  consist  of  a 
description  of  the  problems  experienced 
and  their  effect  on  U.S.  industry. 
Submissions  should  be  as  detailed  as 
possible.  Interested  persons  must 
provide  twenty  copies  of  any 
submission  to  Dorothy  Balaban,  room 
223,  600  17th  Street.  NW..  Washington. 
DC  20506  no  later  than  12  noon  on 
Friday.  February  15. 1991.  Because 
submissions  will  be  placed  in  a  public 
file,  open  to  public  inspection  at  USTR, 
business-confidential  information 
should  not  be  submitted. 

Public  Inspection  of  Submissions 

Within  one  business  day  of  receipt, 
submissions  will  be  placed  in  a  public 
file,  open  for  inspection  at  the  USTR 
Reading  Room,  in  room  101,  Office  of  the 
United  States  Trade  Representative.  600 
17th  Street.  NW..  Washington.  DC  An 
appointment  to  review  the  file  may  be 
made  by  calling  Brenda  Webb  (202)  395- 
6186.  The  USTR  Reading  Room  is  open 
to  the  public  from  10  a.m.  to  12  noon  and 


from  1  p.m.  to  4  p.m..  Monday  through 
Friday. 

S.  Brace  Wilson, 

Assistant  USTR  for  Investment,  Services  and 

Intellectual  Property. 

[FR  Doc  91-646  Filed  1-10-91:  845  am) 

BILUMQ  COOC  IltO-Ot-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  Physician  Payment  Review 
Commission. 

ACTION:  Notice  of  public  meeting, 

summary:  The  Physician  Payment 
Review  Commission  will  hold  its  next 
meeting  on  Thursday,  January  17. 1991, 
from  9:30  a.m.  to  5:30  p.m.,  and  on 
Friday,  January  18, 1991.  beginning  at 
8:30  a.m.  in  the  Ballroom  of  the  Grand 
Hotel  (lower  conference  level). 

Information  about  the  agenda  can  be 
obtained  on  Friday,  January  11, 1991. 
Copies  of  the  agenda  can  be  mailed  at 
that  time.  Please  direct  all  requests  for 
the  agenda  to  the  Commission's 
receptionist. 

addresses:  The  Commission  office  is 

located  in  suite  510,  2120  L  Street  NW., 

Washington.  DC.  The  telephone  number 

is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lauren  LeRoy,  Deputy  Director,  202/ 

653-7220. 

Paul  B.  Ginsburg, 

Executive  Director 

[FR  Doc.  91-685  Filed  1-10-91;  845  am) 

BILUNO  COOE  M20-SE-«I 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

ACTION:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Supplemental 
Information  on  Accident  and  Insurance. 

(2)  Formfs)  submitted:  SI-lc,  SI-5,  II>- 
33,  ID-30K(1),  ID-30q  and  II>-3u. 

(3)  0MB  Number:  3220-0036. 
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(4)  Expiration  date  of  current  0MB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  16.500. 

(9)  Total  annual  responses:  44.550. 

(10)  Average  time  per  response:  .06478 
hours. 

(11)  Total  annual  reporting  hours: 
2.886. 

(12)  Collection  description:  The  RUIA 
provides  for  recovery  of  sickness 
benefits  paid  if  the  employee  receives  a 
settlement  for  the  same  injury  for  which 
benefits  were  paid.  The  collection 
obtains  identifying  information  about 
the  person  or  company  responsible  for 
such  payments  and  information  needed 
for  determining  the  amount  of  the 
Railroad  Retirement  Board's 
entitlement. 

Additional  Information  or  Conunents 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Dermis  Eagan,  the  agency 
clearance  officer  (312-751-4893). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Laura 
Oliven  (202-395-7316),  Office  of 
Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Dennis  Eagan, 
Clearapce  Officer, 
[FR  Doc.  91-642  Filed  1-10-91;  8:45  am) 

BILUNO  COOE  7WS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-17937;  811-3719] 

The  Grovvth  Fund  of  Florida,  Inc.; 
Application  for  Deregistration 

January  4, 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC") 

action:  Notice  of  Application  for 

Deregistration  Under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANT.  The  Growth  Fund  of  Florida, 

Inc.  ("Applicant"). 

RELEVANT  1040  ACT  SECTION:  Section 

')(fl. 

lUMMARV  OF  appucation:  Applicant 
seeks  an  order  declaring  that  it  has 


ceased  to  be  an  investment  company 
under  the  Act. 

FIUNG  DATES:  The  application  for 
deregistration  on  Form  N-8F  was  filed 
on  May  31, 1988,  amended  on  December 
21, 1989.  and  October  11, 1990,  and 
supplemented  by  letter  dated  December 
7,1990. 

HEARING  OR  NOTIFICATION  OF  HEARINGS: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  29, 1991.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  request  should  state  the  nature 
of  the  wrriter's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  the 
hearing  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington  DC  20549. 
Applicant,  P.O.  Box  1286,  Jacksonville. 
FL  32201. 

FOR  FURTHER  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation;  the  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  AppUcant  is  a  diversified  closed- 
end  management  investment  company 
that  was  incorporated  under  the  laws  of 
the  State  of  Florida.  On  April  25. 1983, 
Applicant  filed  a  Notification  of 
Registration  on  Form  N-8A.  pursuant  to 
Section  8(a)  of  the  Act.  On  April  29. 
1983,  Applicant  filed  a  registration 
statement  on  Form  N-2  pursuant  to  both 
the  Securities  Act  of  1933  and  Section 
8(b)  of  the  Act.  as  to  2.000,000  shares  of 
common  stock  of  $.001  par  value  per 
share.  On  July  14. 1983,  this  registration 
statement  became  effective  and 
Applicant  commenced  the  initial  public 
offering  of  the  stock  as  soon  as 
practicable  thereafter. 

2.  On  April  30, 1987,  Applicant  filed  a 
registration  statement  on  Form  N-2 
regarding  an  indefinite  number  of  shares 
of  common  stock  of  $.001  par  value  per 
share.  This  filing  was  in  connection  with 
a  proposed  conversion  of  Applicant 
from  a  closed-end  to  an  open-end 
investment  company  that  was  prompted 
by  approval  by  Applicant's  shareholders 
of  a  shareholder  proposal  requiring  its 
Board  of  Directors  to  study  alternative 
plans  for  Applicant's  reorganization, 
including  liquidation  or  conversion  into 
an  open-end  company.  According  to 


Applicant,  the  registration  statement 
never  became  effective  because  of  the 
decision  of  Applicant's  management 
that  the  best  interests  of  shareholders 
would  be  served  by  AppUcant's 
hquidation. 

3.  On  August  12, 1987.  the  Board  of 
Directors  of  Applicant  adopted  a 
resolution  reconmiending  liquidation 
and  dissolution  of  Applicant.  On 
November  12, 1987,  a  proxy  statement 
dated  November  11, 1987.  describing  the 
proposed  Plan  of  Complete  Liquidation 
and  Distribution  (the  "Plan")  and  calling 
for  a  special  meeting  of  shareholders  to 
be  held  on  December  9. 1987.  was 
mailed  to  all  shareholders  of  record. 
Applicant's  shareholders  approved  the 
Plan  at  this  special  meeting  of 
shareholders. 

4.  On  August  12. 1987,  Applicant 
commenced  the  sale  of  its  portfolio 
securities,  and  sold  substantially  all  of 
its  securities  by  December  1987. 
Applicant  sold  the  last  of  its  securities 
on  May  5. 1989.  Applicants  common 
stock  ceased  trading  on  the  NASDAQ 
National  Market  System  as  of  the  close 
of  business  on  December  9, 1987.  the 
date  its  shareholders  approved  the  Plan. 

5.  As  of  December  4, 198".  Applicant's 
2,000,200  shares  of  common  stock 
outstanding  were  held  by  134  holders  of 
record,  and  had  an  aggregate  net  asset 
value  of  $12,011,182  and  a  per  share  net 
asset  value  of  $8.00.  As  of  that  date. 
AppUcant  had  no  shares  of  preferred 
stock  issued  or  outstanding. 

6.  On  December  17, 1987.  in 
accordance  with  the  Plan.  Applicant's 
Board  of  Directors  authorized,  and 
Apphcant  deposited  with  Bamett  Banks 
Trust  Company,  N.A.,  of  Jacksonville, 
Florida  (the  "liquidating  Agent"),  the 
amount  of  $11,439,299.27  for  payment,  at 
$5.71907  per  share,  of  the  first 
liquidating  distribution  to  all 
shareholders  of  record  as  of  December 
9. 1987.  The  Liquidating  Agent  paid  this 
first  liquidating  distribution  to 
Applicant's  shareholders  upon  receipt  of 
their  respective  stock  certificates  or 
satisfactory  lost  share  affidavits  and 
indemnity  agreements. 

7.  On  December  19. 1988.  after 
receiving  a  further  deposit  of  $240,024.00 
from  Applicant,  the  Liquidating  Agent 
made  a  second  liquidating  distnbution 
in  that  amount,  representing  $0.12  per 
share,  to  those  secunty  holders  entititled 
to  receive  the  first  distribution. 

8.  On  May  30, 1989.  the  Board  of 
Directors  of  Applicant  authorized  a  final 
liquidating  distribution  in  the  amount  of 
$323,232.32.  representing  $0  1616  per 
share,  for  payment  to  those  secunty 
holders  entitled  to  receive  the  first  and 
second  distributions.  On  May  31, 1989. 
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the  Liquidating  Agent  made  this  Final 
distribution,  which  disbursed  all 
remaining  cash  aasets  of  Applicant. 

9.  As  of  May  31, 1990,  $2,076.15  in  cash 
remained  on  deposit  with  the 
Liquidating  Agent,  representing 
unclaimed  funds.  These  funds  have  been 
forwarded  by  the  Liquidating  Agent  to 
the  State  of  Florida.  Office  of  the 
Comptroller,  and.  pursuant  to  Section 
607.294  of  the  Florida  General 
Corporation  Act  will  be  held  as 
abandoned  property  and  paid  to  a 
creditor  or  shareholder  of  Applicant 
upon  presentation  to  the  State  of  Florida 
Department  of  Banking  and  Finance  of 
the  right  thereto.  In  no  event  will  these 
funds  revert  to  Applicant. 

10.  In  connection  with  its  liquidation 
and  dissolution.  AppUcant  incurred 
$166,607.99  in  expenses,  including 
$83,644.09  in  legal  fees  and  costs. 
$44.S3a67  in  accounting,  bookkeeping 
and  administrative  expenses,  $7,628.25 
in  printing  expenses.  $10,488  in 
custodian,  transfer  agent,  depository 
agents  and  liquidating  agent  fees. 
$5,372^  in  directors'  fees  and 
administrative  expenses,  $1,215.84  in 
proxy  solicitation  expenses.  $929.69  in 
filing  costs  and  fees,  and  $12,790.57  in 
brokerage  commissions. 

11.  Applicant  paid  all  brokerage 
commissions  to  Sterne.  Agee  &  Leach. 
Inc..  of  Birmingham.  Alabama 
('Sterne"),  which  at  the  time  of  the 
securities  sales  employed  William  C. 
Norton,  the  President  and  Director  of 
Applicant,  as  Sterne's  Senior  Vice 
President.  Applicant  represents  that 
Sterne  is  not  an  "affiliated  person."  as 
that  term  is  defmed  in  Section  2(a)(3)  of 
the  Act.  of  either  Applicant  or 
Applicant's  Investment  advisor, 
Blackstock  Capital  Management 
Company.  Applicant  also  represents 
that  the  commissions  charged  by  Sterne 
in  connection  with  its  sale  of 
Applicant's  securities  are  competitive 
with  the  brokerage  commissions  and 
fees  charged  by  other  brokers  for  similar 
transactions. 

12.  Applicant  has  not  shareholders, 
assets  or  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs.  On 
October  13, 1969,  Applicant  was 
involuntarily  dissolved  as  a  corporation 
by  act  of  the  State  of  Florida. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  the  delegated 
authority 

Margarat  H.  McFarUod. 
Deputy  Secretary. 
[FR  Doc.  91-656  Filed  1-10-91:  845  am) 

■lUJNQ  COCK  M1«-ev« 


TENNESSEE  VALLEY  AUTHORITY 

Environmental  Impact  Statement 
Upper  Tenneasae  River  Locks 

agency:  Tennessee  Valley  Authority 

(TVA). 

action:  Notice  of  intent  to  prepare  a 

draft  Environmental  Impact  Statement 

(DEIS)  for  the  Upper  Tennessee  River 

Navigation  Improvement  Project. 

summary:  The  Upper  Tennessee  River 
Navigation  Improvement  Project  is  being 
undertaken  under  the  statutory  authority 
given  to  TWA  by  the  Tennessee  Valley 
Authority  Act  of  1933  (48  Stat  58.  as 
amended,  16  U.S.C.  831-«31dd  (1967). 
This  study  is  necessary  because  the 
locks  on  the  upper  Tennessee  River 
(Chickamauga,  Watts  Bar  and  Fort 
Loudon)  are  small  by  modem 
commerical  navigation  standards,  are 
reaching  the  end  of  their  expected 
project  life,  and  pose  significant 
restrictions  on  barge  traffic.  A 
preliminary  economic  analysis  indicates 
that  it  would  be  economically  feasible  to 
add  larger  locks  at  Chickamauga  and 
Watts  Bar  Dams.  The  Upper  Tennessee 
River  Navigation  Improvement  Project 
will  include  further  economic  and 
engineenng  analyses  and  an  EIS  to 
determine  the  feasibility  of  improving 
navigation  on  the  upper  part  of  the 
system. 

As  required  by  the  National 
Environmental  Policy  Act  (NEPA),  TVA 
and  the  U.S.  Army  Corps  of  Engineers, 
as  a  cooperating  agency,  are  preparing 
an  EIS  for  the  navigation  improvement 
alternatives  which  will  identify  and 
evaluate  beneficial  and  adverse  effects 
of  the  alternatives  on  the  resources  of 
the  project  area. 

The  primary  project  area  includes 
Chickamauga  Lock  and  Dam  at 
Tennessee  River  mile  471,  Watts  Bar 
Lock  and  Dam  at  Tennessee  River  mile 
529  9.  the  Tennessee  River  from  mile  489 
to  602.  the  Clinch  River,  and  other 
navigable  tributaries  of  the  Tennessee 
River  within  the  project  area. 

Based  on  the  U.S.  Army  Corps  of 
Engineers'  Upper  Tennessee  River 
Interim  Reconnaissance  Report  dated 
June  1988.  the  reasonable  alternatives  to 
be  evaluated  are  nonstructural 
alternatives  including  regulating  traffic, 
congestion  fees,  and  no  action;  and  the 


structural  alternative  of  constructing 
new  llO-xOOO-foot  locks  at  both 
Chickamauga  and  Watts  Bar.  Channel 
modifications  associated  with  the  new 
locks  will  also  be  evaluated. 

Scoping  process:  The  scoping  process 
will  include  interagency  and  public 
scoping  sessions.  The  public  is  invited  to 
submit  written  comments  within  30  days 
of  the  final  public  meeting  to  aid  in 
determining  additional  issues  to  be 
covered  in  the  DEIS. 

The  EIS  will  identify,  describe,  and 
evaluate  the  existing  environmental, 
cultural,  and  recreational  resources; 
explain  the  navigation  problems 
imposed  by  the  existing  locks  and  the 
possible  solutions  to  the  navigation 
problems;  and  evaluate  the 
environmental  impacts  associated  with 
the  alternatives  under  consideration. 
TVA  has  identified  at  least  four  primary 
issues  to  be  addressed  in  the  EIS:  (1) 
The  potential  for  disturbance  of 
contaminated  sediments  in  Wafts  Bar 
Reservoir,  (2)  the  impact  of  a  new  lock 
on  sauger  migration  patterns  between 
Chickamauga  and  Watts  Bar  Reservoir, 

(3)  the  potential  for  disturbance  of 
mussel  habitat  in  the  tailwaters  of 
Chickamauga  and  Watts  Bar  Dams,  and 

(4)  potential  disruption  of  ground 
transportation  at  Chickamauga  Lock 
during  the  period  of  construction. 

In  addition,  other  natural  resource  and 
socioeconomic  topics  will  be  covered 
commensurate  with  the  level  of  impact 
expected.  The  EIS  will  not  address  such 
issues  as  the  remediation  efforts  by  the 
Department  of  Energy  at  Oak  Ridge  and 
activities  that  are  outside  the  limits  of 
the  project  area. 

Federal  and  state  agencies  to  be 
included  in  the  interagency  scoping 
sessions  are  U.S.  Army  Corps  of 
Engineers,  U.S.  Coast  Guard.  U.S.  Fish 
and  Wildlife  Service,  Department  of 
Energy,  Environmental  Protection 
Agency,  Tennessee  Department  of 
Health  and  Environment.  Tennessee 
Wildlife  Resources  Agency.  Tennessee 
Department  of  Transportation,  and 
Tennessee  Department  of  Economic 
Development. 

At  least  two  pubHc  scoping  sessions 
will  be  held.  Tentatively,  they  have  been 
scheduled  for  Thursday,  January  17, 
1991,  in  Chattanooga,  Tennessee,  and 
Thursday,  January  31, 1991,  in 
Rockwood.  Tennessee.  Public  notices 
will  be  published  in  the  local  media  at 
least  2  weeks  prior  to  each  meeting.  The 
public  notices  will  give  the  time  and 
place  for  each  meeting.  TVA  requests 
comments  on  the  scope  of  the  EIS  and 
invites  all  interested  persons  to  attend 
and  participate  in  these  meetings. 
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Estimated  Completion:  The  DEIS 
should  be  made  available  to  the  public 
about  September  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Ted  Nelson.  Tennessee  Valley 
Authority  Navigation  and  System 
Modification  Section,  524  Union 
Avenue,  Evans  Building.  Room  4E  440A. 
Knoxville.  Tennessee  37902.  Phone:  (615) 
632-7184. 

Written  Comments:  Should  be  sent  to 
M.  Paul  Schmierbach.  Manager  of 
Environmental  Quality,  Tennessee 
Valley  Authority,  400  West  Summit  Hill 
Drive.  201  Summer  Place  Building. 
Knoxville.  Tennessee  37902-1499. 

Dated:  January  ft  1991. 
M.  Paul  Schmlerludi, 
Manager,  Environmental  Quality. 
[FR  Doc.  91-849  Filed  1-10-91;  8:45  am) 
BIUMQ  CODE  SIM-OI-M 


DEPARTyENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Order  to  Show  Cause  TWA-American 
Airlines  Chicago-London  Route 
Transfer 

agency:  Department  of  Transportation. 

action:  Order  91-1-12.  Joint  application 
of  American  Airlines  and  Trans  World 
Airlines  under  Section  401(h)  of  the 
Federal  Aviation  Act.  Order  91-1-12. 
Docket  48752. 

SUMMARY:  The  Department  has 
tentatively  decided  to  approve  the  joint 
appUcation  of  American  Airlines  and 
Trans  World  Airlines  (TWA)  to  transfer 
the  letter's  Chicago-London  certificate 
authority  to  American  for  the  balance  of 
its  present  term  (which  expires  in 
August  1994).  The  Department 
tentatively  declines  to  impose  Labor 
Protective  Provisions  or  other  special 
conditions  on  the  transfer  or  to  entertain 
a  competing  application  and  motions  by 
Pan  American  World  Airways.  Persons 
objecting  to  these  tentative  findings  and 
conclusions  are  directed  to  show  cause 
why  they  should  not  be  adopted. 

DATES:  Objections  to  the  Department's 
tentative  findings  and  conclusions  are 
due  not  later  than  January  18. 1991. 
Answers  are  due  not  later  than  January 
23, 1991. 

ADDRESSES:  Objections  and  answers 
should  be  filed  in  Docket  46752. 
addressed  to  the  Documentary  Services 
Division,  U.S.  Department  of 
Transportation.  400  Seventh  Street.  SW., 
room  4107,  Washington.  DC  20590,  and 


should  be  served  on  all  parties  in 
Docket  48752. 
Jeffrey  N.  Shaoe. 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

(FR  Doc.  91-719  Filed  1-10-91:  8:45  am) 

BIUJNO  CODE  4910-M-M 

Federal  Highway  Administration 

Environmental  Impact  Staten>ent; 
Orange  and  San  Diego  Counties,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Revised  notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
revised  Nobce  to  advise  the  public  that 
an  Environmental  Impact  Statement  will 
be  prepared  for  a  proposed  highway 
project  in  southern  Orange  County  and 
northern  San  Diego  County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Bednar.  District  Engineer, 
Federal  Highway  Administration,  P.O. 
1915.  Sacramento.  California  95812-1915 
telephone:  (916)  551-1310. 
SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  Foothill/Eastern  Transportation 
Corridor  Agency  (F/ETCA.  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  locate  and 
construct  a  limited  access  transportation 
facility  with  six  lanes  and  a  median  of 
sufficient  width  for  high-occupancy 
vehicles  (HOV)  or  other  transit 
considerations.  Transportation 
improvements  are  needed  to  serve 
existing  and  planned  development. 

This  facility  will  be  an  extension  of 
existing  FTC  north  (ETC  to  Oso 
Parkway)  under  coftstruction,  described 
as  Route  241.  The  proposed  project  will 
begin  at  Oso  Parkway,  and  extend  in  a 
southerly  direction  to  join  the  San  Diego 
Freeway,  1-5,  near  the  Orange  County/ 
San  Diego  County  line. 

The  highway  is  proposed  as  a  toll 
facility,  and  will  include  toll  collection 
facilities  on  the  mainline  and  on  some 
entry-exit  ramps.  It  is  contemplated  that 
the  toll  facilities  will  be  removed  when 
revenue  bonds  issued  for  the  project 
have  been  repaid.  Alternatives  being 
considered  for  the  project  include: 

(1)  New  Highway  Alternative.  This 
involves  locating  and  constructing  six 
general  traffic  lanes.  An  interchange 
with  1-5  will  be  included  in  this 
alternative. 

(2)  Transit/HOV  Improvements.  In 
addition  to  the  above,  transit/high 
occupancy  vehicle  (HOV)  lanes  located 
in  the  median  will  be  evaluated. 


(3)  No  Project  This  alternative  is 
essentially  the  "no  build"  option. 
Note:  As  required  by  NEPA,  all  other 
reasonable  alternatives  will  be  considered. 
In  November  of  1985,  Orange  County 
began  consultation  with  State  and  local 
agencies  for  the  southern  segment  of  the 
Corridor  identified  as  beginning  just 
south  of  the  future  Oso  Parkway 
interchange  and  extending  southerly  to 
a  connection  with  the  San  Diego 
Freeway  (1-5).  These  consultations 
identified  areas  of  special  concern  along 
the  proposed  route  which  were  the  focvs 
of  locally  initiated  environmental 
studies.  FHWA  believes  that  this  early 
consultation  has  been  extensive  and 
consistent  with  40  CFR  15017.  However, 
in  order  to  inform  potentially  affected 
agencies  and  the  public  of  FHWA 
involvement  at  least  one  formal  scoping 
meeting  and  one  formal  public  heanng 
will  be  held.  Once  a  date  and  location  is 
estabhshed.  appropriate  public 
notification  will  be  given.  Comments 
and  suggestions  are  invited  from  all 
interested  parties  to  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
route  are  addressed,  and  all  significant 
issues  identified.  Questions  and 
comments  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
previously  in  this  document. 

(Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205. 
Highway  Research.  Planning,  and 
Construction.  The  regulations 
implementing  Elxecutive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  Programs  and 
activities  apply  to  this  program) 

Issued  on:  January  3. 1991. 
JainM  |.  Bednar. 

District  Engineer  Sacramento.  California. 
[FR  Doc.  91-643  Filed  1-10-91:  8:45  am) 

BIUJNG  CODE  4t10-23-M 


Urban  Mass  Transportation 
Administration 

Transportation  for  Individuals  With 
Disabilities;  notice  of  Intent  to 
Establish  an  Advisory  Committee; 
Meeting 

agency:  Urban  Mass  Transportation 
Administration.  DOT. 
action:  Notice  of  intent  to  establish  a 
Federal  Advisory  Committee;  Notice  of 
meeting.  ^^__ 


summary:  This  notice  announces  the 
intent  to  establish  an  advisory 
committee  to  aid  the  Urban  Mass 
Transportation  Administration  (UMTA) 
and  the  Secretary  of  Transportation 


121B 


Federal  Register  /  Vol.  56,  N'o.  8  /  Friday,  lanuarv  11,  1991  /  Notices 


(DOT)  to  develop  rules  necessary  to 
implement  the  Americans  With 
Disabilities  Act  of  1990.  Initially,  the 
advisory  committee  will  provide 
comments  to  DOT  on  issues  contained 
in  the  proposed  rule.  The  committee  also 
will  review  issues  raised  in  the 
comments  to  the  proposed  rule,  and 
meet  to  discuss  these  issues  before  the 
Department  issues  a  final  rule.  Today's 
notice  includes  a  charter  for  the 
advisory  committee,  as  well  as  a  list  of 
the  organizations  the  Department  has 
invited  to  participate.  This  notice  also 
announces  the  first  meeting  of  the 
advisory  committee,  which  is  open  to 
the  public. 

DATCS:  Comment  Due  Date:  Any 
comments  on  this  notice  should  be 
submitted  by  January  28, 1991 

Meeting  Dates:  The  first  meeting  of 
the  advisory  committee  will  begin  on 
Monday,  January  28  and  continue 
through  Tuesday,  January  29. 1991. 
AOORfSSES:  Comments  should  be  sent 
to  the  Office  of  Chief  Counsel,  Urban 
Mass  Transportation  Administration. 
room  9316,  400  Seventh  Street  SW., 
Washington.  DC  20590.  The  January  28- 
29  Advisory  Committee  meetmg  will  be 
m  room  8238,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
F0«  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Secretary:  Robert  C. 
Ashby,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement.  Department  of 
Transportation,  400  Seventh  St..  SW.. 
room  10424.  Washington.  DC  20590. 
Telephone  202-366-«30e  (voice);  202- 
755-7687  (TDD).  UMTA:  Susan  E. 
Schruth.  Office  of  the  Chief  Counsel, 
UMTA.  DOT.  400  Seventh  St..  SW.. 
room  9316.  Washington.  DC  20590,  202- 
366-M)ll.  A  taped  copy  of  this  notice  is 
available  upon  request. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  26, 1990,  the  President  signed 
into  law  the  Americans  With 
Disabilities  Act  of  1990  (ADA,  Pub.  L 
101-336).  This  legislation  contains 
sweeping  changes  for  individuals  with 
disabilities  in  every  major  area  of 
Americans  life.  One  key  area  of  the 
legislation  deals  with  transportation, 
and  it  requires  the  Secretary  of 
Transportation  to  issue  implementing 
regulations  by  July  26, 1991. 

Mass  transit  is  a  major  element  of  the 
legislation,  and  the  Urban  Mass 
Transportation  Administration  intends 
to  establish  a  Federal  Advisory 
Committee,  consistent  with  the  Federal 
Advisory  Committee  Act  5  U.S.C.  App.  I, 
Public  Law  100-641.  to  provide  a  forum 
to  discuss  the  many  issues  related  to 


mass  transit  in  the  development  of 
proposed  and  final  rules.  For  this 
reason,  UMTA  finds  that  it  is  in  the 
public  interest  to  establish  a  Federal 
Advisory  Committee.  The  charter,  which 
explains  the  scope  and  objectives  of  the 
Committee,  is  appended  to  this 
Preamble. 

Members  of  the  Advisory  Committee 

Americans  Disabled  for  Attendant 

Programs  Today  (ADAPT),  Denver, 

Colorado 
American  Foundation  for  the  Blind. 

Washington,  DC 
American  Public  Transit  Association, 

Washington.  DC 
Ann  Arbor  Transportation  Authority, 

Ann  Arbor,  Michigan. 
Architectural  and  Transportation 

Barriers  Compliance  Board. 

Washington,  DC 
Association  for  Retarded  Citizens, 

Washington,  DC 
Cambria  County  Transit  Authority, 

Johnstown.  Pennsylvania 
Chicago  Transportation  Authority 

(CTA).  Chicago.  Illinois 
Coalition  for  Citizens  with  Disabilities, 

Washington.  DC 
Community  Transportation  Association 

of  America,  Washington,  DC 
Disability  Rights  Education  and  Defense 

Fund,  Inc.,  Washington.  DC 
Eastern  Paralyzed  Veterans  of  America, 

Queens,  New  York 
International  Taxicab  Association, 

Rockville,  Maryland 
Metro-Dade  Transit  Agency,  Miami. 

Florida 
National  Alliance  for  the  Mentally  III, 

Arlington.  Virginia 
National  Association  of  the  Deaf, 

Washington.  DC 
National  Council  on  Independent  Living, 

Berkeley,  California 
New  York  State  Department  of 

Transportation,  Albany,  New  York 
Pat  Pirus  Consulting  Services.  San 

Lorenzo,  California 
Project  Action.  Easter  Seals  Society. 

Washington.  DC 
Seattle  Metro,  Seattle,  Washington 
Snohomish  County  Public 

Transportation  Benefit  Area 

Corporation,  Everett,  Washington 
Southern  California  Rapid  Transit 

District  (SCRTD),  Los  Angeles, 

California 
Virginia  State  Department  of 

Transportation,  Richmond,  Virginia 

Major  Issues 

If  the  FACA  Charter  is  approved,  the 
committee  will  consider  key  issues  in 
the  ADA  rulemakings  dealing  with  mass 
transit.  A  principal  area  of  concern  to 
both  disability  groups  and  transit 
providers  is  supplementary  paratransit. 


There  are  many  issues  involved  in 
defining  supplementary  paratransit, 
including  comparability,  service  criteria, 
and  undue  financial  burden.  Another 
possible  area  of  regulation  is  certain 
operational  requirements;  whether  or 
not  to  regulate  in  this  area  is  something 
that  the  Advisory  Committee  will 
discuss.  There  are  additional  issues 
DOT  may  bring  before  the  committee,  as 
time  permits,  such  as  criteria  for 
establishing  key  stations. 

Procedures 

Under  the  FACA.  a  designated  federal 
official  must  call  the  meetings,  review 
the  agendas,  and  terminate  the  meetings 
of  the  advisory  committee,  and  this  will 
be  an  UMTA  employee  appointed  by  the 
Administrator  of  UMTA.  The  meetings 
will  be  Chaired  by  a  person  also 
appointed  by  the  UMTA  Administrator. 
UMTA  will  ensure  that  interpreters  and 
assistive  listening  devices  are  available 
for  the  hearing  impaired,  and  that 
written  materials  and  meeting 
transcripts  are  available  in  accessible 
formats. 

All  meetings  of  a  Federal  Advisory 
Committee  are  open  to  the  pubhc. 

Schedule 

The  ADA  requires  that  the 
Department  issue  a  final  rule  by  July  26, 
1991.  In  hght  of  this  Congressional 
deadline,  the  agency  must  expedite  its 
rulemaking  process.  Because  of  the 
importance  of  the  FACA  process  to  the 
rulemaking,  however,  the  agency  is 
providing  for  three  meetings  of  the 
FACA.  to  coincide  with  the 
Department's  rulemaking  efforts. 

As  noted  earlier  in  this  document,  the 
first  meeting  of  the  ADA  Advisory 
Committee  will  be  January  28  and  29. 
1991.  We  anticipate  that  a  second  and 
third  meeting  will  be  held  in  May-June 
1991.  A  separate  notice  announcing 
these  meetings  will  be  published  in  the 
Federal  Register. 

Appendix— Th«  Americans  With 
Disabilities  Act  of  1990  Federal 
Advisory  Committee'  Charter 

/.  Purpose 

This  charter  establishes  the  Federal 
Advisory  Committee  for  the  Urban  Mass 
Transportation  Administration's 
(UMTA's)  and  the  Secretary  of  DOT's 
Americans  with  Disabilities  Act  of  1990 
(ADA)  rulemaking  and  sets  forth 
guidehnes  for  its  operation  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  1  (FACA), 
and  the  Department's  regulations  on 
Federal  Advisory  Committees,  49  CFR 
part  95. 
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//.  Sponsor  and  Office  Providing  Support 
Services 

UMTA  will  be  the  sponsor.  Support 
services  will  be  provided  by  the  UMTA 
Task  Force  on  the  ADA  and  UMTA 
Office  of  the  Chief  Counsel. 

///.  Scope  and  Objectives 

(a)  The  Committee  will  advise  the 
Secretary  of  DOT  and  the  Administrator 
of  UMTA  on  a  rulemaking  to  be 
conducted  by  them  to  carry  out  the 
provisions  of  the  ADA.  The  Committee 
will  advise  the  agency  and  the  Secretary 
on  regulatory  issues  such  as; 

(1)  Supplemental  paratransit, 
including  content  of  supplemental 
paratransit  plans,  required  service 
criteria,  identification  of  undue  financial 
burden,  timing  of  plan  implementation, 
and  definition  of  those  eligible  for 
supplemental  paratransit. 

(2)  Possible  specification  of 
operational  requirements,  such  as  driver 
assistance. 

(3)  Criteria  for  establishing  key 
stations. 

(4)  Accessibility  features. 
This  advice  will  be  used  by  the 

agency  and  the  Department  their 
deliberations  on  both  the  Notice  of 
Proposed  Rulemaking  and  the  Final 
Rule.  The  Committee  will  review  issues 
submitted  in  comments  on  the  proposed 
rule. 

(b)  The  Committee  also  may  assist  the 
Administrator  in  developing  certain 
technical  assistance  to  be  provided 
under  the  ADA. 

(c)  The  ComLmittee  shall  act  solely  in 
an  advisory  capacity  to  the  agency  and 
shall  neither  exercise  any  program 
management  responsibility  nor  make 
decisions  directly  affecting  the  matters 
on  which  it  provides  advice. 

IV.  Duties 

Consistent  with  the  scope  and 
objectives  described  in  section  III  of  this 
Charter,  the  Committee  is  authorized  to; 

(a)  Review  the  requirements  of  the 
ADA,  specifically  those  involving 
supplementary  paratransit  and  transit 
operational  requirements;  and 

(b)  Provide  a  forum  for  discussing 
issues  that  will  be  covered  in  the 
proposed  and  final  rules. 

(c)  Review  comments  submitted  to 
rulemaking  docket;  and 

(d)  Respond  to  specific  assignments 
made  by  the  sponsor. 

V.  Membership 

(a)  The  Committee  will  consist  of 
approximately  twenty-four  members 
appointed  by  the  Administrator  of 
UMTA  after  consultation  with  the 
Secretary  and  will  include  organizations 
that  have  an  interest  in  the 


implementation  of  the  ADA,  including 
large  and  small  transit  operators, 
advocacy  groups  for  individuals  with 
disabilities  and  transit  communities,  and 
organizations  representing  persons  with 
disabilities. 

(b)  The  membership  will  be  balanced 
in  terms  of  the  points  of  view 
represented. 

VI.  Chairperson 

The  Chairperson  will  be  appointed  by 
the  Administrator  of  UMTA. 

VII.  Meetings 

(a)  The  Committee  and  any 
subcommittee  will  meet  and  terminate 
at  the  call  of  the  designated  Federal 
official.  Agendas  will  be  reviewed  and 
approved  by  the  designated  Federal 
official. 

(b)  Each  committee  and  subcommittee 
meeting  will  be  open  to  the  public.  A 
notice  of  each  meeting  will  be  published 
in  the  Federal  Register  at  least  fifteen 
days  in  advance  of  the  meeting.  Shorter 
notice  is  permissible  in  cases  of 
emergency,  but  the  reason  for  the 
emergency  must  be  reported  in  the 
notice. 

(c)  Detailed  minutes  of  each  meeting 
will  be  kept  and  their  accuracy  certified 
to  by  the  Committee  Chairperson.  The 
minutes  will  include  the  time  and  place 
of  the  meeting,  a  record  of  the  persons 
present,  a  complete  summary  of  matters 
discussed  and  conclusions  reached,  if 
any,  by  the  Committee  or  any 
subcommittee. 

VIII.  Compensation  for  Non- 
Government  Members 

Non-Federal  government  members 
serve  without  compensation,  but  may  be 
reimbursed  for  expenses. 

IX.  Estimated  Annual  Cost  to  the 
Government 

Some  cost  to  the  government  is 
anticipated.  However,  should  costs  be 
incurred,  in  no  event  will  those  costs 
exceed  $50,000,  and  one  quarter  person 
years,  which  is  the  ceiling  for  this 
Committee.  No  government  staff 
positions  are  being  allocated  to  the 
Committee  on  a  full-time  basis. 

IX.  Public  Interest 

The  formation  and  use  of  the 
Committee  is  determined  to  be  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Transportation  by  law. 

X.  Effective  Date 

This  charter  is  effective  fifteen  days 
after  publication  in  the  Federal  Register, 
and  terminates  upon  completion  of  the 
subject  rulemaking  or  two  years  after 


this  date,  whichever  occurs  first,  unless, 
before  such  time,  it  is  extended  in 
accordance  with  the  FACA  and  other 
applicable  requirements. 

Issued  on:  januao"  "■  19ffl- 
Bri«D  W.  Oymer, 

Administrator 

(FR  Doc  91-681  Filed  1-10-91  8:45  am) 

BIUJNO  CODE  M10-67-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  bv  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U  SC.  2459). 
Executive  Order  12047  of  Marrh  27, 1978 
(43  FR  13359.  March  29. 1978),  and 
Delegation  Order  No  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Seeing  Through 
'Paradise;'  Artists  and  the  Terezin 
Concentration  Camp"  (see  list  '), 
imported  from  abroad  for  the  temporar>' 
exhibition  without  profit  within  Lhe 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  1  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the 
Massachusetts  College  of  Art,  Boston, 
Massachusetts,  beginning  on  or  about 
March  6, 1991.  to  on  or  about  May  6, 
1991,  and  at  the  Bass  Museum  of  Art. 
Miami.  Florida,  beginning  on  or  about 
October  1. 1991.  to  on  or  about 
December  31. 1991,  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  a  1991. 
R.  W'alUce  Stuart 
Acting  General  Counsel 
[FR  Doc.  91-802  Filed  l-10-«:  BAb  am] 

BtLUNQ  CODE  »290-0>-ll 


'  A  copy  of  thii  list  may  be  obtained  by 
conlacUng  M».  Lone  1  Nierenberj  of  the  Office  of 
the  General  Counsel  of  USIA  The  telephone 
number  is  202/(n»-e9T5.  and  the  addreM  is  V.S. 
Information  A<(eocy  SOI  Fourth  Street.  SW..  room 
700.  Washingtoiu  DC  20647. 
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DEPAimiENT  OF  VETERANS 
AFFAIRS 

Summary  of  Legal  Interpretation  of  ttie 
General  Counaef-Precedent  Opinion 
93-M,  Entitlement  to  Special  Monthly 
Compenaation  for  Anatomical  Loaa  of 
a  Creatlva  Organ 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  [VA]  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and,  in  particular,  veterans'  benefits 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — A. 
Should  special  monthly  compensation 
(SMC)  under  38  U.S.C.  314(k)  be  restored 
for  anatomical  loss  of  a  creative  organ 
where  the  veteran  was  originally 
determined  to  be  eligible  for  this  benefit 
but  was  later  found  ineligible  because 
the  veteran  had  suffered  a  complete  loss 
of  procreative  power  prior  to  service 
through  surgical  removal  of  certain  other 
organs? 

B.  If  payment  of  SMC  is  appropriate, 
should  the  effective  date  of  the  benefit 
be  retroactive  to  the  date  when  it  was 
terminated  or  to  a  later  date  determined 
by  the  application  of  38  CFR  3.114(a)? 
EFFECTIVE  DATE:  September  25. 1990. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Jdy  D.  Farris,  Chief,  Law  Library. 
Department  of  Veterans'  Affairs,  810 
Venront  Avenue,  NW.,  Washington.  DC 
20420.  (202)  233-2159. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
Geneial  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
adLiistered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  pubUshes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 


followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O  G.C.  Free.  93-90, 
Entitlement  to  Special  Monthly 
Compensation  for  Anatomical  Loss  of  a 
Creative  Organ,  requested  by  Chief 
Benefits  Director  (20),  is  as  follows: 

Held: 

A.  Pursuant  to  38  U.S.C.  314(k),  which 
authorizes  special  monthly 
compensation  (SMC)  for  anatomical  loss 
or  loss  of  use  of  one  or  more  creative 
organs  as  a  result  of  service-connected 
disability,  a  veteran  who  suffers  a 
service-connected  anatomical  loss  of  a 
creative  organ  is  entitled  to  SMC, 
regardless  of  whether  the  veteran 
suffered  prior  nonservice-connected  loss 
of  use  of  that  creative  organ.  This  is  true 
notwithstanding  that  the  loss  of  use 
resulted  from  prior  anatomical  loss  of 
other  organs.  Where  the  veteran's 
entitlement  to  SMC  was  terminated 
because  the  nonservice-connected  loss 
of  use  predated  the  anatomical  loss,  the 
veteran's  entitlement  to  SMC  should  be 
restored. 

B.  Determination  of  the  effective  date 
of  SMC,  where  a  veteran  was  previously 
denied  benefits  and  a  VA  administrative 
issue  has  since  provided  a  legal 
interpretation  which  results  in  the 
granting  of  the  benefit,  is  governed  by 
O.G.C.  Free.  88-90.  That  opinion 
requires  the  application  of  the  criteria 
set  forth  in  38  U.S.C.  3010(g)  and  its 
implementing  regulation  38  CFR  3.114(a) 
in  situations  where  the  initial  decision 
did  not  constitute  clear  and 
unmistakable  error.  The  cited  statute 
and  regulation  authorized  establishment 
of  an  effective  date  based  on  the  date  of 
issuance  of  the  precedent  General 
Counsel  opinion  giving  rise  to 
entitlement. 

Dated:  November  20, 1990. 
Raoul  L  Carroll. 

General  Counsel. 

(FR  Doc.  91-736  Filed  1-10-91:  8:45  am] 

MUJNO  COOC  n3»41-M 


Summary  of  l.egal  Interpretation  of  ttie 
General  Counael-Precedent  Opinion 
92-90,  Application  of  lilanufactured 
Home  Oownpayment  Requirement  to 
Continuation  of  Liability  Cases 

aoency:  Department  of  Veterans 

Affairs. 

action:  Notice. 


summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and,  in  particular,  veterans'  benefits 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — Is 
the  new  loan  made  by  a  holder  of  a  VA 
manufactured  home  loan  under  the 
continuation  of  liability  regulation 
subject  to  the  5  percent  dowmpayment 
requirement? 
effective  date:  September  25, 1990. 

FOR  FURTHER  INFORMA-PON  CONTACT. 

Mr.  Jay  D.  Farris,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2159. 

SUPPlfMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  In  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

Va  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Free.  92-90, 
Application  of  Manufactured  Home 
Downpayment  Requirement  to 
Continuation  of  Liability  Cases, 
requested  by  Director,  Loan  Guaranty 
Service  (261),  is  as  follows: 

Held:  A  loan  covered  by  an  indemnity 
agreement  from  VA  in  connection  with 
the  resale  of  the  security  for  a  defaulted 
guaranteed  manufactured  home  loan  by 
the  holder,  pursuant  to  38  CFR 
36.4283(f)(3).  is  not  subject  to  the  5 
percent  downpayment  requirement 
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applicable  to  a  VA  guaranteed 
manufactured  home  loan.  38  U.S.C. 
1812(c)(5).  Nevertheless,  it  would  be 
consistent  with  the  legislative  intent  of 
the  VA  home  loan  statute  to  obtain  a 
do^vnpayment  when  doing  so  still 
permits  the  property  to  be  marketed 
competitively. 

Dated;  November  20, 1990. 
Raoul  L  CaiToU,  i 

General  Counsel. 
[FR  Doc.  91-735  Filed  1-10-91;  8;45  am) 

WLUNQ  COOC  t3aO-01-(l 


Summary  of  Legal  Interpretation  of  the 
Generai  Counset-Precedent  Opinion 
91-90,  Interest  Rate  Limitation  under 
Soldiers'  and  Sailors'  Civil  Relief  Act 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and,  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  nf  VA's  interpretation 
regarding  the  legal  matter  at  issue — 
Does  an  interest  rate  reduction  applied 
to  an  existing  VA  guaranteed  loan  by 
operation  of  law  under  the  provisions  of 
the  Soldiers'  and  Sailors'  Civil  Relief 
Act  affect  the  VA  liability  when  a  claim 
under  a  VA  loan  guaranty  is  filed? 

EFFECTIVE  DATE:  September  10. 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jay  D.  Farris.  Chief.  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420  (202)  233-2159. 
SUPPtEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 


VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Free.  91-90, 
Interest  Rate  Limitation  under  Soldiers' 
and  Sailors'  Civil  Relief  Act,  requested 
by  Director,  Loan  Guaranty  Service  (26), 
is  as  follows: 

Held: 

a.  Claims  under  the  VA  loan  guaranty 
may  only  be  filed  after  liquidation  has 
occurred  or  after  a  conveyance  in  li.     of 
foreclosure  has  been  approved  by  VA 
and  completed.  At  that  tmie,  based  on 
the  remaining  outstanding  indebtedness, 
a  claim  may  be  paid.  If  during  the  term 
of  the  loan  the  interest  rate  on  the  loan 
has  been  reduced  pursuant  to  the  terms 
of  the  Soldiers'  and  Sailors'  Civil  Relief 
Act,  the  total  indebtedness  for  purposes 
of  accounting  with  VA  may  not  include 
any  of  the  lost  interest. 

b.  VA,  however,  pursuant  to  properly 
promulgated  regulations,  may  modify 
the  terms  of  its  loan  guaranty  contract 
and  agree  to  be  liable  to  a  holder  to  a 
greater  degree  than  the  original  debtor 
in  situations  where  a  debtor's  total 
indebtedness  has  been  affected  by  the 
Soldiers'  and  Sailors'  Civil  Relief  Act.  A 
modification  of  this  nature  would  not  be 
without  precedent  as  a  similar 
modification  to  the  VA  loan  guaranty 
contract  has  been  adopted  pursuant  to 
38  U.S.C.  1832(c)(10)(D].  The 
modification  permits  the  filing  of  an 
increased  loan  guaranty  claim  to  include 
additional  accrued  interest  in  any  case 
where  an  excessive  delay  in  the 
liquidation  sale  of  the  property  has  been 
caused  by  VA. 

Dated;  November  20. 1990. 
Raoul  L.  Carroll, 
General  Counsel. 
(FR  Doc.  91-734  Filed  1-10-91;  8:45  am] 

BltXINQ  COOC  SaSO-OI-M 


Summary  of  Legal  Interpretation  of  the 
General  Counsel-Precedent  Opinion 
90-90.  Inference  of  Marriage  of  a 
Veteran's  Child 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  puljlishing  a  summary  of 
a  legal  interpretation  issued  by  the 


Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and,  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — 
Does  38  CFR  3.500(n)(3)  provide  a  basis 
for  denial  of  additional  compensation 
benefits  for  a  veteran's  child  when 
marriage  of  the  child  may  be  inferred 
from  available  facts? 
EFFECTIVE  DATE:  September  10, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jay  D.  Fams.  Chief.  Law  Library, 
Department  of  Veterans  Affairs.  810 
Vermont  Ave,  NW..  Washington.  DC 
20420,  (202)  233-2159. 
SUPPl£MENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsels 
opinion  designated  O.G.C.  Free  90-90. 
Inference  of  Marriage  of  a  Veteran's 
Child,  requested  by  Chief  Benefits 
Director  (20),  is  as  follows: 

Held:  An  individual  who  is  living  with 
a  person  of  the  opposite  sex  and  holding 
himself  or  herself  out  to  the  public  to  be 
the  spouse  of  such  person  remains  a 
"child"  within  the  meaning  of  statutes 
and  regulations  defining  that  term  for 
compensation  purposes  (38  U.S.C.  101(4) 
and  38  CFR  3.57(a)).  as  long  as  the 
individual  does  not  contract  a  valid 
marriage.  Sectin  3.500{n)(3)  of  title  38. 
Code  of  Federal  Regulations,  which  sets 
forth  an  effective  date  for  reduction  or 
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discontinuance  of  an  award  of  pension, 
compensation,  or  dependency  and 
indemnity  compensation  based  upon  a 
finding  of  an  inferred  marriage  of  a  child 
does  not  pro  /ide  a  basis  for  such  a 
reduction  or  discontinuance,  as  there  is 
no  provision  in  the  law  which  authorizes 
the  application  of  an  inference  of 
marriage  to  children  of  veterans. 

Dated:  November  20, 199a 
iUoul  L  CaiToU, 
General  Counsel. 

|FR  Doc  91-733  Filed  1-10-91;  8:45  am] 
HUJiM  cooE  na»«i-« 


SunwiMfy  of  Le^''  Inter  pi  eli  lion  of  tfw 
uenorM  vounMi    iTecwMin  upmion 
97-90,  Review  of  Refunding  Decision 

AOtNCY:  Department  of  Veterans 
Affairs. 

ACnON:  Notice. 

S UMKUnv:  The  Department  of  Veterans 
/"  ffairs  (VA)  is  publishing  a  summary  of 
f  legal  interpretation  issued  by  the 
I  epartment's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  pubUshed  to  provide  the  public, 
and.  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — Is 
the  decision  by  VA  not  to  take  an 
assignment  of  a  guaranteed  loan  in 
default  from  the  loan  holder  a  decision 
'that  affects  the  provisio.n  of  benefits" 
by  the  Secretary  within  the  meaning  of 
38  U.S.C.  211(a)(1). 

EFficnvi  DATt  October  24. 1990. 

FOn  FURTHCfl  INFOMCATIOM  CONTACT: 

Mr.  Jay  D.  Parris,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  (202)  233-2159. 

•UPPLUfKNTARV  MTORMATHMC  VA 
regulations  at  38  CFR  12.6(e)(g)  and 
14.507  authorize  the  Department's 
General  Cotmsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  Involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretation  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  ail  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adiudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 


VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O  G.C.  Prec.  97-90, 
Review  of  Refunding  Decision, 
requested  by  Director,  Loan  Guaranty 
Service  (261).  is  as  follows:  Held:  A 
determination  by  a  VA  Loan  Guaranty 
Officer  not  to  take  an  assignment,  or 
"refund"  a  guaranteed  loan  in  default  is 
not  a  question  of  fact  or  law  related  to 
the  provision  of  benefits  to  veterans 
within  the  meaning  of  38  U.S.C. 
211(a)(1). 

Dated:  November  20, 1990. 
Rdoul  L  CarroU. 
Cenenil  Counsel. 

[FR  Doc  91-740  Filed  1-10-91:  8.45  am] 
BiLLMacooc  (sao-et-M 


Summary  of  LegaJ  interpretation  of  tfte 
General  Couneei — Precedent  Opinion 
94-90,  Total  Rating  Requirement  for 
Specially  Adapted  Housing  Benefit 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

SUMMARr:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and,  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — 
Does  a  total  rating  based  on  individual 
unemployability,  pursuant  to  38  CFR 
4.16,  satisfy  the  requirement  of  38  U.S.C. 
801(a)  that  a  claimant  must  be  entitled 
to  chapter  11  compensation  for  total 
service-connected  disability  as  a 
prerequisite  for  attaining  financial 
assistance  in  the  acquisition  of  specially 
adapted  housing? 

EFFECTIVE  DATE:  September  25. 199a 
FOM  FURTHER  INFORMATION  CONTACT 
Mr.  Jay  D.  Farris.  Chief.  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington,  DC 
2042a  (202)  233-2159. 


SUPPLEMENTARY  MFORMAIION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  U.G.C.  Prec  94-90, 
Total  Rating  Requirement  for  Specially 
Adapted  Housing  Benefit  under  38 
U.S.C.  801(a),  requested  by  Chairman, 
Board  of  Veterans  Appeals  (OllI),  is  as 
follows:  Held:  The  requirement  in  38 
U.S.C.  801(a)  that  a  veteran  must  be 
entitled  to  compensation  under  chapter 
11  for  total  service-connected  disability 
is  satisfied  if  the  veteran  is  entitled  to  a 
total  rating  based  on  individual 
unemployability  due  to  service- 
connected  disability  pursuant  to  38  CFR 
4.16. 

Dated:  November  20, 109a 
Raoul  L.  CorroIL 

General  Counsel. 

[FR  Doc.  91-737  Filed  1-10-«1:  8-.45  am  J 

BtLLMQ  CODE  OaS-SI-M 


Summary  of  Legal  Interpretation  of  the 
General  Counsel — Precedent  Opinion 
95-90,  EllgibHIty  of  Refinancing  Loan 
for  Guaranty 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 


summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
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being  published  to  provide  the  public, 
and.  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
w'th  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — May 
V^  guarantee  a  loan  which  was  closed 
August  21. 1989,  for  the  purpose  of 
replacing  financing  obtained  by  the 
veteran  to  purchase  land  and  to 
construct  a  dwelling,  if  the  amount  of 
the  new  loan  exceeds  90  percent  of  the 
value  of  the  dwelling. 

EFFECTIVE  DATE:  October  15. 1990. 

FOR  FURTHER  INFORMA'PON  CONTACT 

Mr.  Jay  D.  Farris.  Chief.  Law  Library, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW.,  Washington,  DC 
20420,  (202)  233-2159. 

SUPPLEMENTARY  INFORMATION:  VA 

regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Prec.  95-90, 
Eligibility  of  Refinancing  Loan  for 
Guaranty,  requested  by  Director,  Loan 
Guaranty  Service  (264),  is  a  follows: 

Held;  The  loan  in  this  case,  which  was 
obtained  by  the  veteran  to  replace 
conventional  construction  financing  and 
which  was  closed  August  21, 1989.  is  not 
eligible  for  guaranty  because  the  amount 
of  the  loan  exceeded  90  percent  of  the 
value  of  the  property  being  refinanced. 
If  eligible,  the  loan  would  have  been 
guaranteed  pursuant  to  38  U.S.C. 
1810(a)(5)  and.  therefore,  was  subject  to 
the  limitation  contained  in  the  former  38 
U.S.C.  1810(h).  This  opinion  does  not 
apply  to  loans  closed  after  the  effective 
date  of  Public  Law  101-237,  i.e.. 
December  18. 1989. 


Dated:  November  20, 1990. 
Raoul  L  CairoU, 
General  Counsel. 
[FR  Doc.  91-738  Filed  l-lO-Bl;  8:45  am) 

MUJNQ  COM  mO-OI-M 

Summary  of  Legal  Interpretation  of  the 
General  Counsel— Precedent  Opinion 
96-90,  Vendee  Loan  Sales 

agency:  Department  of  Veterans 

Affairs. 

action:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and.  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — In 
procuring  the  services  of  service 
providers  in  securitized  transactions 
involving  VA  vendee  loans  where  VA 
directly  select  such  service  providers, 
must  VA  follow  procurement 
requirements  recited  in  the  Federal 
Acquisition  Regulations  (FAR)? 
EFFECTIVE  DATE:  October  23, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jay  D.  Farris.  Chief,  Law  Library, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  (202)  233-2159. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 


deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Prec.  96-90, 
Vendee  Loan  Sales,  requested  by  Chief 
Benefits  Directors  (20),  is  as  follows: 

Held:  a.  In  the  sale  of  VA  vendee 
loans  in  securitized  transactions,  it  is 
necessary  to  utilize  the  services  of 
certain  service  providers  to  complete  the 
transactions.  Such  service  providers  are 
compensated  for  their  services  only  if 
the  particular  sale  is  completed,  and 
then  directly  from  the  proceeds  of  the 
sale  of  the  securities  which  will  be 
issued  to  finance  the  purchase  of  vendee 
loans.  The  compensation  amount  is 
deducted  from  the  agreed  upon  value  of 
the  loans  being  sold  to  arrive  at  the  net 
consideration  being  paid  by  the 
purchaser  to  VA.  Funds  which  originate 
from  private  investors  and  are  utilized 
to  compensate  the  service  providers  are 
not  appropriated  funds.  Since  the  FAR 
and  VA  acquisition  regulations  (VAAR) 
apply  only  to  the  procurement  of  goods 
and  services  with  appropriated  funds, 
these  regulations  would  not  apply  to 
these  contracts.  VA  may.  therefore. 
select  service  providers  to  participate  in 
the  securitization  of  the  VA  vendee 
loans  without  the  need  to  follow  the 
procedures  recited  in  the  FAR  and 
VAAR. 

b.  It  would  be  appropriate,  however, 
to  incorporate  into  the  contracting 
procedures  certain  basic  government 
contracting  principles.  In  our  opinion, 
your  proposal  to  utilize  the  financial 
advisor  to  identify  qualified  service 
providers  who  would  then  compete  to 
perform  the  transactions  would  meet  the 
basic  principles  relative  to  fairness, 
competition,  and  opening  the  contracts 
to  the  public.  We  would  recommend, 
however,  that  the  procedures  employed 
to  select  these  providers  incorporate  the 
FAR  standards  that  would  not  delay  the 
selection  of  service  providers,  as  such 
standards  reflect  criteria  which  have 
been  identified  as  appropriate  for  the 
Federal  Government  procurement 
process.  We  are,  of  course,  available  to 
work  with  you  in  this  regard  to  assure 
that  all  such  standards  and  criteria  are 
satisfied  in  the  particular  instance. 

Dated:  November  20, 1990. 
Raoul  L  CarroU, 
General  Counsel. 
[FR  Doc.  91-739  Filed  1-10-91:  8:45  am) 

BIUJMG  COOC  ■S20-01-M 
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Summary  of  Legal  Interpretation  of  the 
General  Couneel    Precedent  Opinion 
87-90.  Letter  from  XXXXXXXXXX 
Regarding  the  Veteran'a  Job  Training 
Act  (VJTA)  and  the  Veterans'  Home 
Loan  Program  and  Improvements  Act 
of  1987 

AGENCY:  Department  of  Veterans 
Affairs. 

ACnOM:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and.  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA'»  interpretation 
regarding  the  legal  matter  at  issue — a. 
May  an  employer/investor  qualify  as  a 
prospective  purchaser  of  VA-acquired 
real  property  at  a  rate  below  market 
under  section  9(b)  of  Public  Law  10O-198 
by  training  unemployed  veterans  in  the 
rehabilitation  of  residences  on  such 
property  without  fully  participating  in 
the  partial  wage  reimbursement  program 
under  the  Veterans'  job  Training  Act 
(VJTA)  (29  U  S.C.  1721  note)?  b.  May 
veterans  presently  be  allowed  to  initiate 
training  under  a  VjTA  program? 

EFFECTIVE  DATE;  August  20,  1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jay  D.  Farris,  Chief,  Law  Library, 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue,  NW..  Washmgton,  DC 
20420.  (202)  233-2159. 
SU^PtEMENTARV  INFORMATION:  VA 
regulations  at  3«  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regiilation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 


assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  Genprdl  Coun.scl's 
opinion  designated  O  G.C.  Prec.  87-90. 
Letter  from  XXXXXXXXX  regarding  the 
Veterans'  job  Training  Act  (VJTA)  (Pub. 
L.  98-77]  and  the  Veterans'  Home  Loan 
Program  and  Improvements  Act  of  1987 
(Public  I^w  1(KV19H),  requested  by 
Director.  Loan  Guaranty  Service  (26).  is 
as  follows: 

Held:  a.  To  qualify  under  section  9. 
Public  Law  1(X)-198,  for  the  privilege  of 
bidding  upon  and  acquiring  VA  held 
property  at  discount  rates,  a  bidder  must 
be  a  VJTA  employer,  in  full  compliance 
with  the  provisions  of  Public  Law  96-77, 
as  amended.  The  Secretary  lacks 
authonty  to  waive  the  wage 
reimbursement  due  a  participating 
employer  under  the  VJTA,  or  to 
otherwise  modify  the  VJTA  to  enable  an 
employer  to  participate  and,  hence, 
qualify  for  the  section  9  discount  sales 
program. 

b.  No  employer  may  now  participate 
in  the  discount  sales  program  who  had 
not  inducted  velL-rans  into  a  VJTA 
program  involving  rehabilitation  of 
residentidl  property  prior  to  April  1, 
1990. 

Dated:  November  21  1990. 
Raoul  L  Carroll. 
Cenerol  Counsel. 
|FR  Doc  91-730  Filed  1-10-91:  8:45  am) 

BILUNO  COOC  »33ft-01-M 


Summary  of  Legal  Interpretation  of  the 
General  Counsel— Precedent  Opinion 
88-90,  Request  for  Opinion,  Effective 
Date  of  Compensation  Under  38  U^.C. 
314(li) 

AGENCY:  Department  of  Veterans 

Affairs. 


ACTION:  Notice, 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and.  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — Is 
the  effective  dale  for  special  monthly 


compensation  (SMC)  under  38  U.S.C. 
314(k)  retroactive  to  the  original  date  of 
entitlement,  or  to  the  date  of  the 
Department  of  Veterans  Affairs  (VA) 
administrative  issue  holding  that  314(k) 
compensation  may  be  paid  in  situations 
where  loss  of  use  of  a  creative  organ 
predates  service-connected  anatomical 
loss?  I 

EFFECTIVE  DATE:  August  22, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jay  D.  Farris,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420  (202)  233-2159. 

SUPPLEMENTARY  INFORMATION:  VA 

regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Depart.ment's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General      | 
Counsels  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsels 
opinion  designated  O.G.C.  Prec.  88-90, 
Request  for  opinion,  effective  date  of 
compensation  under  38  U.S.C.  314(k), 
requested  by  Chief  Benefits  Director 
(20).  is  as  follows: 

Held:  Where  a  VA  administrative 
issue  provides  the  legal  interpretation 
establishing  a  veteran's  entitlement  to 
special  monthly  compensation 
authorized  in  38  U.S.C.  314(kl,  the 
effective  date  of  benefits  is  determined 
by  the  application  of  the  criteria  set 
forth  in  38  U.S.C.  3010(g)  and  its 
implementing  regulation  38  CFR  3.114(a). 

Dated:  November  20, 1990. 
Raoul  L.  CwroU, 
General  Counsel. 

(FR  Doc.  91-731  Filed  1-10-91:  8:45  am) 
BILUNO  COOC  <310-01-« 
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Summary  of  Legal  Interpretation  of  ttte 
General  Counsel— Precedent  Opinion 
89-90,  Reconsiderations  by  the  Board 
of  Veterans  Appeals 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  futore  claim  matters.  It  is 
being  published  to  provide  the  public, 
and,  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — 
When,  pursuant  to  38  U.S.C.  4003,  the 
Chairman  of  the  Board  of  Veterans 
Appeals  [BVA)  orders  reconsideration  . 
of  a  previous  Board  decision,  what  types 
of  review  is  to  be  conducted  by  the 
reconsideration  section? 
EFFECTIVE  DATE:  August  27, 1990. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jay  D.  Farris.  Chief.  Law  Library. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420,  (202)  233-2159. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effects  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  Interpretations  on  legal 
matters,  contained  In  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 


opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Prec  89-90, 
Reconsiderations  by  the  Board  of 
Veterans  Appeals  pursuant  to  38  U.S.C. 
4003.  requested  by  Chairman.  Board  of 
Veterans  Appeals  (01).  is  as  follows: 

Held:  Under  38  U.S.C.  4003.  as 
amended  by  the  Veterans'  Judicial 
Review  Act.  reconsideration  by  the 
Board  of  Veterans  Appeals  results  in 
vacating  the  original  BVA  decision.  The 
reconsideration  section  then  sits  in  the 
same  position  as  would  a  Board  panel 
initially  deciding  the  appeal,  i.e.,  it 
should  employ  the  same  standard  of 
review  and  consider  the  same  evidence 
as  would  be  appropriate  for  such  a 
panel.  Regulations  contained  in  38  CFR 
19,185  through  19.190  which  are 
inconsistent  with  this  interpretation  of 
the  statute  are  without  effect. 

Dated;  November  20, 1990. 
Raoul  L  CanoU, 
General  Counsel 

[FR  Doc.  91-732  Filed  1-10-91  8  45  am] 
BILUNO  cooe  Bsae-ot-M 
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Sunshine  Act  Meetings 


Federal  RegiBter 

Vol.  56,  No.  8 

Friday,  January  11,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  US.C.   552b(e)(3). 


FEOCRAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"CoveiTir.ient  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:36  p.m.  on  Saturday,  January  5. 1991, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  Bank  of  New  England 
Corporation.  Boston.  Massachusetts. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  T.  Timothy  Ryan,  Jr.  (Office  of 
Thrift  Supervision).  Vice  Chairman 
Andrew  C.  Hove,  Jr.,  and  Chairman  L 
William  Seidman,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public:  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  the  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8), 
(c)(9)(A)(ii)  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  {c)(8),  (c)(9)(A)(ii),  and 
{c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street  NW.,  Washington,  DC. 

Dated:  [anuary  7, 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldmon, 
Deputy  Executive  Secretary. 
(FR  Doc.  91-82fl  Filed  1-9-91;  2:20  pm) 

■tUMQ  COOC  (714-41-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:10  p.m.  on  Sunday,  January  6, 1991, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  matters 


relating  to  Bank  of  New  England 
Corporation,  Boston,  Massachusetts. 

In  calling  the  meeting,  the  Board 
determined,  on  moMon  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  Director 
T.  Timothy  Ryan.  Jr.  (Office  of  Thrift 
Supervision),  and  Chairman  L.  William 
Seidman.  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  the 
public  observation;  and  that  the  matters 
could  be  considered  in  a  closed  meeting 
by  authority  of  subsections  (c)(4).  (c)(8), 
(c)(9)(A)(ii)  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(8).  (c){9)(A)(ii),  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington.  DC. 

Dated:  January  7. 1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldmaa 
Deputy  Executi  ve  Secretary 
[FR  Doc.  91-829  Filed  1-9-01;  2:20  pm] 

BILUNQ  COOe  (714-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  9:30  a.m..  Wednesday. 

January  16, 1991. 

PLACE:  Mamner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW..  Washmgton,  DC  20551, 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Publication  for  comment  of  proposed 

modifications  to  the  Federal  Reserve's 
payments  system  nsk  reduction  program 
regarding  measurement  and  pricing  of 
daylight  overdrafts,  (proposed  earher  for 
public  comment.  Docket  No.  R-0668) 

2.  Any  Item  carried  forward  from  a 

previously  announced  meeting. 
Nole:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC. 
20551. 


CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202]  452-3204. 

Dated:  January  9, 1991. 
WiUiam  W.  Wiles, 
Secretary  of  the  Board 
[FR  Doc.  91-778  Filed  1-9-91;  10:53  am) 

WLLItra  COOC  (310-01-4t 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  Approximately  10:30 

a.m.,  Wednesday,  January  16, 1991, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

place:  Marriner  S.  Eccles  Federah 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p..m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January  9, 1991. 
WUliam  W.  WUes, 
Secretary  of  the  Board 
[FR  Doc.  91-779  Filed  l-ft-91;  10:53  amj 

BILUNO  COOE  UIO-OI-M 

FEDERAL  RETIREMENT  THRIFT 

INVESTMENT  BOARD 

TIME  AND  DATE:  10:00  a.m.  January  22, 

1991. 

PLACE:  5th  Floor.  Conference  Room.  805 

Fifteenth  Street.  NW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  December 

17, 1990,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 

Executive  Director. 

3.  Review  of  audit  recommendations. 

4.  Legislative  review. 

CONTACT  PERSON  FOR  MORE 

information:  Tom  Trabucco,  Director, 
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Office  of  External  Affairs,  (202)  523- 
5660, 

Dated:  January  B.  1991. 
Francis  X.  Cavanaugh, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  91-848  Filed  l-«-91;  3:33  pm) 
BILUNO  COOC  STSft-St-M 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  9:30  a.m.,  Thursday, 

January  17. 1991. 

-place:  Filene  Board  Room.  7th  Floor, 

1776  G  Street,  NW.,  Washington,  DC 

20456. 

STATUS:  Open. 
BOARD  BRIEFmOS: 

1.  Economic  Commentary. 

2.  Central  Liquidity  Facility  Report  and 

Report  on  CLF  Lending  Rate. 

3.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Proposed  Amendment;  Section  701.2(h), 

Member  Business  Loans,  NCUA's  Rules 
and  Regulations. 

RECESS:  10:30  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Thursday, 

January  17, 1991. 

PLACE:  Filene  Board  Room.  7th  Floor. 

1776  G  Street.  NW..  Washington.  DC 

20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Final  Decision  on  Appeal  of  Denial  of 

Insurance  Coverage.  Closed  pursuant  to 
exemptions  (6)  and  (8). 

3.  Administrative  Action  under  Section  206  of 

the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8).  (9)(A)(ii),  and 
(9)(B). 

4.  Administrative  Actions  under  Section  200 

of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5)  and  (9)(B). 

5.  Personnel  Actions.  Closed  pursuant  to 

exemption  (2). 

FOR  MORE  INFORMATION  CONTACT.  Becky 
Baker.  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  91-812  Filed  1-9-91;  12:27  pm] 

BILLINO  COOC  753S-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  [56  FR  456 

January  4, 1991]. 

STATUS:  Closed/open  meeting. 

place:  450  Fifth  Street,  NW., 

Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday 

December  31, 1990. 

CHANGE  IN  THE  MEETING:  Addition/ 

deletion; 

The  following  additional  items  will  be 
considered  at  a  closed  meeting 
previously  scheduled  for  Tuesday, 
January  8, 1991  at  2:30  p.m.,  now 
scheduled  for  Wednesday,  January  9, 
1991  at  10:00  a.m. 

Consideration  of  amicus  participation 
Litigation  matter. 

The  following  item  will  not  be 
considered  at  an  open  meeting 
scheduled  for  Thursday.  January  10, 
1991,  at  10:00  a.m. 

Consideration  of  an  application  by  the 
Clearing  Corporation  for  Options  and 
Securities  for  registration  as  a  clearing 
agency  under  Section  17A  of  the  Securities 
Exchange  Act  of  1934.  For  further 
information,  please  contact  Jerry  Carpenter  at 
(202)  272-7470. 

Commissioner  Schapiro,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  changes. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Ronald 
Mueller  at  (202)  272-2200. 

Dated:  January  8. 1991. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  91-772  Filed  1-8-91;  4:20  pm] 

BILUNG  CODE  M1«-«1-M 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  Vote  To  Close  Meeting 

At  its  meeting  on  January  7, 1991,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  January  22, 1991,  in 
Washington,  DC.  The  members  will 
consider  the  Postal  Rate  Commission's 
recommended  decision  in  Docket  No. 
R90-1. 


The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Griesemer,  Hall.  Mackie,  Nevin.  Pace, 
and  Setrakian;  Postmaster  General 
Frank,  Deputy  Postmaster  General 
Coughlin.  Secretary  to  the  Board  Harris, 
and  General  Counsel  Hughes. 

The  Board  determined  that  pursuant 
to  section  552b(c)(3)  Title  5,  United 
States  Code,  and  section  7.3(c)  of  Title 
39,  Code  of  Federal  Regulations,  this 
portion  of  the  meeting  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b))  because  it  is  likely  to 
disclose  information  in  connection  with 
proceedings  under  Chapter  36  of  Title 
39,  United  States  Code  (having  to  do 
with  postal  ratemaking.  mail 
classification,  and  changes  in  postal 
services),  which  is  specifically  exempted 
from  disclosure  by  section  4101r)[4)  of 
Title  39,  United  States  Code. 

The  Board  has  determined  further  that 
pursuant  to  section  552b(c)(10)  of  Title  5, 
United  States  Code,  and  section  7.3[j)  of 
Title  39.  Code  of  Federal  Regulations, 
the  discussion  is  exempt  because  it  is 
likely  to  specifically  concern 
participation  of  the  Postal  Service  in  a 
civil  action  or  proceeding  involving  a 
determination  on  the  record  after 
opportunity  for  a  hearing.  The  Board 
further  determined  that  the  public 
interest  does  not  require  that  the  Board  s 
discussion  of  the  matter  be  open  to  the 
public. 

In  accordance  with  section  552b(r)('5) 
of  Title  5,  United  Slates  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  his  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section  552b(c) 
(3)  and  (10)  of  Title  5.  United  States 
Code;  section  410(c)(4)  of  Title  39  United 
States  Code;  and  section  7.3  (c)  and  (j) 
of  Title  39,  Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F.  Harris, 
at  (202)  26&-4800. 
David  F.  Harris. 
Secretary. 
Neva  R.  Watson. 
Alternate  Certifying  Officer 
[FR  Doc.  91-850  Filed  1-9-91,  3:39  pm] 
BILUNO  COOC  mo-iwi 
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published  Presidential,  Rule,  Proposed 
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corrections  are  prepared  by  the  Office  of 
t^e  Federal  Register.  Agerxry  prepared 
corrections  are  msued  as  signed 
documents  and  appear  m  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

(Docket  Na90-029N1 

Hazard  ArMlytls  and  Critical  Control 
Point  Worlcshopt;  Solicitation  of 
Participants 

Correction 

In  notice  document  91-133  appearing 
on  page  416  in  the  issue  of  Friday, 
January  4, 1991,  make  the  following 
correction: 

On  page  416,  in  the  first  column,  under 
SUMMARY,  in  the  second  paragraph,  in 
the  fifth  line  "Paul  Place"  should  read 
"St.  Paul  Place", 

BILUNQ  COOC  1S(»41-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

( Docket  Noa.  CP9 1 -M7-000,  ct  al.  ] 

ANR  PfpeUne  Co^  et  al^  Natural  Gas 
Certification  Filings 

Correction 

In  notice  document  91-16  beginning  on 
page  253  in  the  issue  of  Thursday, 
January  3. 1991,  make  the  following 
correction: 

On  page  259,  in  the  first  column,  under 
15.  Texas  Gas  Transmission  Corp.,  the 
date  should  read  "December  21, 1990." 

MLIMQ  COM  1I(M^)1.0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Liind  Management 

(AZ-MO-421i-10;  AR-031306,  A-4728.  A- 
6087,  A-«264,  A-6593,  and  A-9580] 

WIttKlrawal  and  Cancellation  of 
Withdrawal  Applications;  Arizona 

Correction 

In  notice  document  90-29774 
appearing  on  page  52224  in  the  issue  of 
Thursday,  December  20,  1990.  make  the 
following  corrections; 

1.  In  the  second  column,  under  "T.  2 
N.,  R.  7  E.,"  in  'Sec.  5"  the  line  before  the 
parenthesis  should  read  "Sec.  5  Lot  9, 
EMiSEV«," 

2.  In  the  same  column,  under  the  same 
heading,  m  "Sec.  19"  the  line  before  the 
parenthesis  should  read  "Sec.  19  Lots  3 
and4,  E'^SWVv  SE'',:" 

3.  In  the  same  column,  under  "T.  3  N, 
R.  7  E.. ".  in  "Sec.  26"  the  line  before  the 
comma  should  read  "Sec.  26 
WViiNWV,,". 

BILUNQ  COOE  IS0S4t-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lan6  Management 
[G-910-G1-04C4'4214-10;  NMNM  84801] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

Correction 

In  notice  document  90-29270 
appearing  on  page  51510  in  the  issue  of 
Friday,  December  14. 1990,  make  the 
following  correction: 

In  the  second  column,  in  the  land 
description  under  "T.  18  N.,  R.  4  E.",  in 
the  paragraph  beginining  "Sec.  6", "16" 
should  read  "26" 

BIU.INQ  COOE  1S09-OI-0 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Rule  to  List  the 
Goiden-cheelced  Warbler  as 
Endangered 

Correction 

In  rule  document  90-30257  beginning 
on  page  53153  in  the  issue  of  Thursday, 
December  27, 1990,  make  the  following 
corrections: 

$17.11    (Corrected] 

On  page  53160,  in  the  table  in 
$  17.11(h),  the  entry  under  "Historic 
range"  should  read  "U.S.A.  (TX), 
Mexico,  Guatemala,  Honduras, 
Nicaragua,  Belize".  The  entry  under 
"Vertebrate  population  where 
endangered  or  threatened"  should  read 
"Entire",  The  two  entries  were 
transposed. 

BILUNQ  COOE  ISOS-OI-O 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  75 

(Airspace  Docket  No.  90-ACE-3] 

Proposed  Alteration  of  Jet  Route  J- 
151 

Correction 

In  proposed  rule  document  91-24 
appearing  on  page  233  in  the  issue  of 
Thursday,  January  3, 1991,  make  fhe 
following  correction: 

On  page  233,  in  the  second  column,  in 
the  file  line  at  the  end  of  the  document, 
the  document  number  should  read  "91- 
24". 

BILUMQ  COOE  IMS-OI-O 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  91 

(Docket  No.  26242,  SFAR  No.  62] 
RIN  2120-AD52 

Suspension  of  Certain  Aircraft 
Oj^erations  from  the  Transponder  with 
Automatic  Pressure  Altitude  Reporting 
Capability  Requirement 

Correction 

In  rule  document  90-28502  beginning 
on  page  50302,  in  the  issue  of 
Wednesday,  December  5, 1990,  make  the 
following  corrections: 

1.  On  page  50303,  in  the  first  column, 
in  the  third  and  fourth  lines,  "facilities" 
should  read  "facilitates". 

2.  On  page  50304,  in  the  second 
column,  in  the  tenth  line  from  the  bottom 
of  the  paragraph,  "data"  should  read 
"date", 

PART  91— [CORRECTED] 

3.  On  page  50307,  in  the  third  column, 
in  the  fifth  line  from  the  bottom  of  the 
column.  "W  asdworth  Municipal,"  should 
read  "Wadsworth  Municipal". 

4.  On  page  50308,  in  the  2nd  column, 
in  the  31st  line  of  the  first  table,  "D" 
should  read  "De". 

5.  On  page  50309,  in  the  first  column, 
under  designation  (13),  in  the  second 
column  of  the  table,  in  the  first  line, 
"M65"  should  read  "65M", 

6.  On  the  same  page,  in  the  third 
column,  in  the  third  column  of  the  first 
table,  in  the  seventh  line,  "2,500b" 
should  read  "2,500". 

BILLlNa  COOE  1S0541-D 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  34 
(Docket  No.  90-22] 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R0720] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  323 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  564 
[Docket  No.  90-4000] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  722 

RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1608 

Excerpts  From  the  Uniform  Standards 
of  Professional  Appraisal  Practice 
Applicable  to  Federally  Related 
Transactions 

Correction 

In  rule  document  90-30371  beginning 
on  page  53610  in  the  issue  of  Monday. 
December  31,  1990,  make  the  following 
corrections; 


1.  On  page  53616,  in  the  second 
column,  in  the  first  full  paragraph,  in  the 
last  line,  add  "is"  after  "information". 

2.  In  the  same  column,  in  the  second 
paragraph  under  the  first  Comment,  in 
the  first  line,  remove  "to  be"  and  add  "to 
the". 

3.  On  page  53617.  in  the  second 
column,  under  DEPARTMEMT  OF  THE 
TREASURY,  insert  "Office  of  the 
Comptroller  of  the  Currency". 

TrrUE  12— [CORRECTED] 
PART  225— [CORRECTED] 

4.  On  the  same  page,  in  the  third 
column,  in  the  heading  for  part  225  of 
title  12,  "REAL"  should  read  "BANK". 

BtLUNG  COOE  150S-01-0 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  4 


RIN  2900-AE91 


Schedule  for  Rating  Disabilities-The 
Orthodedic  System 

Correction 

In  proposed  rule  document  90-30420 
appearing  on  page  53315  in  the  issue  of 
Friday,  December  28. 1990.  make  the 
following  correction: 

In  the  second  column  under  DATES. 
the  last  line  should  read  "February  26, 
1991." 

BILUNQ  COOe  150S-01-O 


Friday 

January  11,  1991 


Part  II 


Department  of 
Health  and  Human 
Services 


Public  Health  Service;  Office  of  the 
Assistant  Secretary  for  Health;  Agency 
for  Health  Care  Policy  and  Research; 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  National  Institutes  of 
Health;  Centers  for  Disease  Control; 
Agency  for  Toxic  Substances  and 
Disease  Registry;  Indian  Health  Service; 
Health  Resources  and  Services 
Administration;  and  Food  and  Drug 
Administration 


Privacy  Act  of  1974;  Annual  Publication 
of  Systems  of  Records 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Servict 

Offic*  of  th«  Assistant  Secretary  (or 
Health;  Prhracy  Act  of  1974;  Annual 
PutHication  of  Systems  of  Records 
Notices 

AOCNCY:  Public  Health  Service,  HHS. 

ACnOM:  Publication  of  miaor  changes  to 
systems  of  records  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130.  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Office  of  the 
Assistant  Secretary  for  Health  (OASH) 
in  the  Public  Health  Service  (PHS)  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 

SUPPLEMENTARY  INFORMATION:  OASH 

has  completed  the  annual  review  of  its 
systems  of  records.  Since  the 
publication  of  November  17, 1989, 
OASH  has  made  the  following  changes 
to  its  inventory  of  systems  of  records:  (1) 
OASH  has  added  one  new  system  of 
records:  09-37-0022— Records  of  Health 
Experts  Maintained  by  the  Office  of 
International  Health.  HHS/OASH/OIH. 
|2)  OASH  has  deleted  from  its  inventory 
those  systems  which  are  now 
maintained  by  the  newly  established 
Agency  for  Health  Care  Policy  Research, 
formerly  the  National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment; 

09-37-015— National  Center  for  Health 
Services  Research  and  Health  Care 
Technology  Assessment  (NCHSR)  Grants 
Records  System,  HHS/OASH/NCHSR. 

09-37-0019 — National  Medical  Expenditure 
Survey.  HHS/OASH/NCHSR. 

09-37-0021— AIDS  Cost  and  Service 
Utiliiation  Survey  (ACSUS).  HHS/OASH/ 
NCHSR. 

(3)  OASH  revised  the  System  Location 
and  System  Manager  and  Address 
caiegories  of  system  09-37-0001  "Office 
of  the  Assistant  Secretary  for  Health 
Correspondence  Control  System,  HHS/ 
OASH/OM."  and  08-37-0020  "Office  of 
Ntinority  Health  Grants  Records  System. 
HHS/OASH/OMH."  to  reflect  changes 


in  the  location  of  records  and  the 
address  of  the  system  managers.  Tliese 
changes  are  listed  following  the  Table  of 
Contents.  (4)  A  Table  of  Contents  of 
active  systems  of  records  is  published 
below.  The  complete  text  of  the  system 
notices  was  last  published  in  the  Office 
of  the  Federal  Register's  1987  biennial 
Compilation  of  Privacy  Act  Issuances. 

Dated:  November  7, 1990. 

Wilford  |.  Forbush. 

Director.  Office  of  Management. 

Office  of  the  Assistant  Secretary  of 
Health 

Table  of  Contents 

09-37-0001    Office  of  the  Assistant  Secretary 

for  Health  Correspondence  Control 

System,  HHS/OASH/OM. 
09-37-0002    PHS  Commissioned  Corps 

Personnel  Records,  HHS/OASH/OM. 
09-37-0003    PHS  Commissioned  Corps 

Medical  Records,  HHS/OASH/OM 
09-37-0005    PHS  Commissioned  Corps  Board 

Proceedings,  HHS/OASH/OM. 
09-37-0006    PHS  Commissioned  Corps 

Cnevance,  Investigatory,  and 

Disciplinary  Files,  HHS/OASH/OM. 
09-37-0008    PHS  Commissioned  Corps 

Unofficial  Personnel  Files  and  Other 

Station  Files.  HHS/OASH/OM. 
09-37-0017    Proceedings  of  the  Board  for 

Correction  of  Pubhc  Health  Service 

Commissioned  Corps  Records,  HJIS/ 

OASH/OM. 
09-37-0020    Office  of  Minority  Health  Grants 

Records  System.  HHS/OASH/OMH. 
09-37-0022    Records  of  Health  Experts 

Maintained  by  the  Office  of  International 

Health.  HHS/OASH/OIH. 

Minor  Alterations 
1.  09-37-0001 

SYSTEM  NAME: 

Office  of  the  Assistant  Secretary  for 
Health  Correspondence  Control  System. 
HHS/OASH/OM. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  shouJd  be  revised  in  their 
entirety: 
•        *        *        •        • 

SYSTEM  LOCATION: 

1.  Public  Health  Service  Executive 
Secretariat.  Room  710H,  Hubert  H. 


Humphrey  Building,  200  Independence 
Ave.  SW.,  Washington,  DC  20201. 

2.  Staff  offices  of  the  Assistant 
Secretary  for  Health.  For  a  list  of 
addresses,  please  write  to:  Policy 
Coordinator,  Office  of  Organization  and 
Management  Systems,  Office  of 
Management.  Room  17-51,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
MD  20857. 

3.  Federal  Records  Center,  4205 
Suitland  Road,  Suitland.  MD  20746. 


SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Policy  Coordinator:  Director,  Office  of 
Organization  and  Management  Systems, 
Office  of  Management,  Room  27-51, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

System  manager:  1.  Director.  Public 
Health  Service  Executive  Secretariat, 
Room  710H,  Hubert  H.  Humphrey 
Building.  200  Independence  Ave.  SW.. 
Washington,  DC  20201. 

2.  The  Director  of  each  Office  of  the 
Assistant  Secretary  for  Health  staff 
office  is  the  system  manager  for  the 
correspondence  control  system  in  his/ 
her  office.  For  the  address  of  the 
appropriate  system  manager,  please 
write  to  the  Policy  Coordinator  at  the 
above  address. 

•  •        •        •        • 

2.  09-37-0020 

SYSTEM  NAME: 

Office  of  Minority  Health  Grants 
Records  Systeip.  HHS/OAH/OMH. 

Minor  alternations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised  in  their 
entirety: 

•  •        *        •        * 

SYSTEM  LOCATION: 

Office  of  Minority  Health.  Rockwall  II 
Building,  Room  1102,  5600  Fishers  Lane, 
Rockville,  MD  20857.  A  current  list  of 
contractor  sites  is  available  by  writing 
to  the  address  below  under  SYSTEM 
MANAGER.  Inactive  records  are 
located  at  the  Federal  Records  Center. 
4205  Suitland  Road,  Suitland,  MD  20746. 
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SYSTEM  MANAOEA(S)  ANO  ADDRESS: 

Grants  Management  Officer.  Office  of 
Minority  Health.  PHS,  Room  1102, 
Rockwall  II  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857. 


|FR  Doc.  91-387  Filed  1-10-91:  8:45  am) 

BILUNa  COOC  4160-17-M 


Agency  for  Health  Care  Policy  and 
Research 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Agency  for  Health  Care  Policy 
Research.  PHS,  HHS. 

ACTION:  Publication  of  minor  changes  to 
systems  of  records  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130.  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Agency  for 
Health  Care  Policy  and  Research 
(AHCPR)  in  the  Public  Health  Service  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 

SUPPtfMENTARY  INFORMATION:  Public 
Law  101-239  established  AHCPR  as  an 
independent  agency  of  PHS  on 
December  18, 1989,  eliminating  the 
National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  in  OASH. 

AHCPR  has  completed  the  armual 
review  of  its  systems  of  records  and  is 
publishing  below  (1)  a  table  of  contents 
which  hsts  all  active  systems  of  records 
in  AHCPR  and  (2)  those  mirior  changes 
which  affect  the  public's  right  of  need  to 
know,  such  as  changes  in  the  system 
location  of  records  or  the  address  of 
system  managers. 

Dated:  November  21. 1990. 
|.  lairalt  Clinton, 

Acting  Administrator,  Agency  for  Health  Cere 
Policy  and  Research. 

Agency  for  Health  Care  Policy  and 
Research 

Table  of  Contents 

09-35-0001    Grants  Records  System.  HHS/ 

AHCPR/OPRM 
09-35-0002    National  Medical  Expenditure 

Survey.  HHS/AHCPR/CGHSIR 
09-35-0003    AIDS  Cost  and  Service 

UtiliMtion  Survey,  (ACSUS)  HHS/ 

AHCPR/CGHSER 


09-35-0001 

svSTEM  name: 

Agency  for  Health  Care  Policy  and 
Research  (AHCPR),  Grants  Record 
System,  HHS/ AHCPR/OPRM  Minor 
alterations  have  been  made  to  this 
system  notice.  The  following  categories 
should  be  revised: 

SYSTEM  LOCATKMC 

Agency  for  Health  Care  Policy  and 
Research  (AHCPR),  Parklawn  Building. 
Room  18A27,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

categories  of  individuals  covered  by  the 
system: 

Research  grant  principal  investigators, 
research  training  grant  program 
directors,  and  research  fellowship 
recipients. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Research  grant  research  training 
grant,  and  research  fellowship  files, 
including  grant  applications,  grant 
award  notices,  indi\'idual  credit  reports, 
summary  comments  of  peer  reviewers, 
salary  information,  project  staffing  lists, 
general  correspondence,  and  Social 
Security  Numbers. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

PHS  Act  Section  902  (General 
Authorities  and  Duties,  Agency  for 
Health  Care  Policy  and  Research  (42 
use  299A)),  Section  925  (Certain 
Administrative  Authorities  (42  USC 
299C-4)),  Section  487  (National  Research 
Service  Awards  (42  USC  288)). 

PURK>SE(S): 

The  information  in  this  system  is  used 
to  facilitate  day-to-day  grants 
management  operations  and  for 
purposes  of  review,  analysis,  planning 
and  poUcy  formulation  by  AHCPR  staff 
members  and  by  other  components  of 
DHHS  which  conduct  research. 

AHCPR  refers  these  records  to  the 
DHHS  Office  of  the  Assistant  Secretary 
for  Management  and  Budget  (ASMB)  for 
the  purpose  of  monitoring  payback,  and 
if  necessary,  debt  collection.  These 
records  are  maintained  by  ASMB  in 
system  of  records  09-90-0024. 
"According  Records  of  Payments  to  and 
Collections  from  Individuals  from 
operating  Division  Agency  and  Regional 
Financial  Management  and  Disbursing 
Office,  HHS/OS/ASMB," 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUKHNO  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  records  of 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  justice,  to  a  court 
or  other  tribunal,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  Any  HHS 
employee  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  (or  HHS,  where  it  is  authorized 
to  do  so)  has  agreed  to  represent  the 
employee;  or  (d)  The  United  States  or 
any  agency  thereof  where  HHS 
determines  that  the  litigation  is  likely  to 
affect  HHS  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines  that 
the  use  of  such  records  by  the 
Department  of  justice,  the  court  or  other 
tribunal,  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  AHCPR  may  disclose  information 
about  an  individual  grant  application  or 
fellowship  applicant  to  credit  reporting 
agencies  to  obtain  a  credit  report  in 
order  to  determine  his/her  credit 
worthiness. 

4.  Disclosure  may  be  made  to  the 
National  Technical  Information  Service 
(NTIS).  US.  Department  of  Commerce, 
to  contribute  to  the  Smithsonian  Science 
Information  Exchange,  for  dissemination 
of  scientific  and  fiscal  information  on 
funded  awards  (abstracts  and  relevant 
administrative  and  financial  data). 

5.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  for 
opinions  as  a  part  of  the  apphcation 
review  and  award  process. 

6.  Disclosure  may  be  made  to  a 
private  firm  for  the  purpose  of  providing 
services  relating  to  grant  review,  or  for 
carrying  out  quality  assessment, 
program  evaluation,  and/or 
management  reviews.  The  contractor  is 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

7.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  cormection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  security  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  of  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter. 

8.  Where  Federal  agencies  having 
power  to  subpoena  other  Federal 
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agencies'  records,  such  as  the  Internal 
Revenue  Service  or  the  Civil  Rights 
Commission,  issue  a  subpoena  to  the 
Department  for  records  in  this  system  of 
records,  the  Department  will  make  such 
records  available. 

0.  Disclosure  may  be  made  to  the 
cognizant  Audit  Agency  for  auditing. 

10.  In  the  event  that  a  system  of 
records  maintained  by  the  Department 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  statute  or  by  regulation,  rule 
or  order  issued  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  to  as  routine  use,  to  the 
appropriate  agency,  whether  Federal 
(e.g..  The  Department  of  Justice),  or 
State  (e.g.,  the  State  Attorney  General's 
Office)  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto  for  litigation. 

11.  Disclosure  may  be  made  to  the 
grantee  institution  in  connection  with 
performance  or  administration  under  the 
terms  and  conditions  of  the  award,  or  in 
connection  with  problems  that  might 
arise  in  performance  or  administration  if 
an  award  is  made  on  a  grant  proposal. 

nscLOtum  to  consumer  RcroimNO 
AOCNCtes: 

Disclosure  pursuant  to  5  U.S.C.  522a 
(b)(12):  Disclosure  may  be  made  from 
this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701  (a)(3)):  The  purpose  of 
this  disclosure  is  to  aid  in  the  collection 
of  outstanding  debts  owed  to  the 
Federal  Government;  typically,  to 
provide  an  incentive  for  debtors  to 
repay  delinquent  Federal  Government 
debts  by  making  these  debts  part  of 
their  credit  records. 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address.  Social 
Security  number,  and  other  information 
necessary  to  estabUsh  the  individual's 
identity;  the  amount,  status,  and  history 
of  the  claim;  and  the  agency  program 
under  which  the  claim  arose.  This 
disclosure  will  be  made  only  after  the 
procedural  requirement  of  31  U.S.C.  3711 
(f)  has  been  followed. 

MMJCws  ANo  nucncES  Fon  rroniNO, 

RrrWEVHM,  ACCCSStNO,  mTAWHNQ,  ANO 
mSMMtNO  Of  NECONOt  IN  THC  SYSTEM: 

stowaoe: 

Manual  files  (file  folders). 


rethievabiuty: 

Retrievable  by  name  and  grant 
number. 

SAfEOUAROS: 

1.  Authorized  Users:  Only  staff 
members  of  the  Grants  Management 
Branch  (GMB)  have  regular  access. 
Limited  access  to  official  grant  files  is 
granted  to  other  DHHS  staff  with  need-to- 
know  about  AHCPR  research  projects, 
only  with  authorization  of  the  System 
Manager. 

2.  Physical  Safeguards:  Locked  file 
cabinets,  locked  offices,  general  building 
security. 

3.  Procedural  Safeguards:  DHHS  staff 
may  inspect  AHCPR  grant  records  on  a 
need-to-know  basis  only,  with  the 
approval  of  the  System  Manager. 
Visitors  are  not  left  unattended  in  the 
office  containing  the  files.  Offices  are 
locked  when  not  in  use.  Grant  records 
are  either  transmitted  in  sealed 
envelopes  or  are  hand-carried. 

retention  ANO  disposal: 

Funded  grant  applications  and  their 
respective  files  are  retained  at  AHCPR 
for  one  year  beyond  the  termination 
date  of  the  grant.  Unfunded  grant 
applications  are  held  for  one  year.  The 
grant  files  are  then  retired  to  a  Federal 
Records  Center  and  subsequently 
disposed  of  in  accordance  with  the 
PHS/AHCPR  records  control  schedule. 
The  records  control  schedule  may  be 
obtained  by  writing  to  the  System 
Manager  at  the  following  address. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Chief,  Grants  Management  Branch, 
AHCPR /OPRM,  Parklawn  Building, 
Room  18A27,  5600  Fishers  Lane, 
RockvilJe,  Maryland  20857. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 
address.  Specify  name  and/or  grant 
number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Positive  identification  is  required.  You 
may  also  request  an  accounting  of 
disclosures  that  have  been  made  of  your 
record,  if  any. 

CONTESTINQ  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  System  Manager  above 
and  reasonably  identify  the  record, 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 


show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant 

RECORD  SOURCE  CATEQORIES: 

Grant  applicants,  reports  and 
correspondence  from  the  research 
community,  and  statements  from  grant 
review  committees;  consumer  reporting 
agencies. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACT. 

None. 
00-35-0002 
SYSTEM  NAME: 

National  Medical  Expenditure  Survey. 
HHS/CGHSIR/AHCPR. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised: 


SYSTEM  LOCATION: 

AHCPR,  Room  18A-55.  Parklavm 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 


SAFEGUARDS: 

AHCPR  and  its  contractors  implement 
personnel,  physical,  and  procedural 
safeguards  as  follows: 

1.  Authorized  Users:  Access  is  limited 
to  persons  authorized  and  needing  to 
use  the  records,  including  project 
directors,  contract  officers,  interviewers, 
analysts,  statisticians,  statistical  clerks 
and  key  punch  operators  on  the  staffs  of 
AHCPR  and  the  contractors. 
*        •        «        •        • 

3.  Procedural  safeguards;  All 
employees  of  AHCPR  and  contractor 
personnel  with  access  to  AHCPR 
records  are  required,  as  a  condition  of 
employment,  to  sign  an  affidavit  binding 
them  to  nondisclosure  of  individually 
identifiable  information.  Periodic 
training  sessions  are  conducted  to 
remforce  the  statutorily-based 
confidentiality  restrictions. 

Names  and  other  characteristics  from 
the  original  records  are  not  contained  on 
the  records  encrypted  for  analysis. 
Encrypted  data  are  indexed  by  code 
numbers.  Tables  and  computer  files 
linking  these  code  numbers  with  actual 
identifiers  are  maintained  separately. 
Code  numbers  and  identifiers  are  linked 
only  if  there  is  a  specific  need  as 
authorized  by  the  System  Manager.  Data 
stored  in  computers  both  at  AHCPR  and 
the  contractor  sites  are  accessed 
through  the  use  of  passwords/keywords 
assigned  by  the  System  Manager  only  to 
authorized  personnel  of  AHCPR  or  its 
contractors.  These  passwords/keywords 
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are  changed  frequently.  An  automated 
audit  trail  will  be  maintained. 


SYSTEM  MANAaER(S)  AND  ADDRESS: 

Director.  Division  of  Medical 
Expenditure  Studies.  AHCPR/CGHSIR. 
Room  18A-55,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857. 
*        *        •        *        « 

09-35-0003 

SYSTEM  name: 

AIDS  Cost  and  Services  Utilization 
Survey  (ACSUS).  HHS/AHCPR/ 
CGHSER. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised: 


authorrrv  for  maintenance  of  the 
system: 

(42  use  242b].  The  Omnibus  Budget 
Reconciliation  Act  of  1989  created  a 
new  Title  IX  of  the  Public  Health 
Service  Act  to  establish  within  the 
Agency  for  Health  Care  Policy  and 
Research. 

The  purpose  of  the  agency  is  to 
enhance  the  quality,  appropriateness 
and  effectiveness  of  health  care  services 
and  access  to  such  services. 


safeguards: 

AHCPR  and  its  contractors  implement 
personnel,  physical,  and  procedural 
safeguards  as  follows: 

*        *        •        *        • 

3.  Procedural  Safeguards. — All 
contractor  personnel  with  access  to 
AHCPR  records  are  required,  as  a 
condition  of  employment,  to  sign  an 
affidavit  binding  them  to  nondisclosure 
of  individually  identifiable  information. 


RETENTION  AND  DISPOSAL: 

After  AHCPR  has  received  and 
accepted  the  final  data  tape  and  all 
other  contract  deliverables  the 
contractor  will  destroy  all  information 
linking  the  numeric  codes  with  the 
ndmes  of  the  individuals  who  supplied 
the  data.  Hard-copy  records  will  be 
burned  or  shredded  following 
verification  that  such  data  were 
correctly  keyed  into  a  machine-readable 
format. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Director.  Division  of  Cost  and 
Financing.  AHCPR/CGHSER.  Mail  Stop 
678.  Maxima  Building.  2101  East 


Jefferson  Sti^et.  Rockville.  Maryland 

20852-4993. 

•         •         *         •         • 

[PR  Doc.  91-388  Filed  1-10-91;  8:45  am] 

BttXHMCOOE  4160-W-M 


Public  Health  Service 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Adnrtinlstration 

Privacy  Act  of  1974;  Annual 
Publication  of  Revisions  to  PHS 
Privacy  Act  Systems  Notices 

agency:  Department  of  Health  and 
Human  Services  (DHHS);  Public  Health 
Service  (PHS):  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration 
(ADAMHA). 

ACTION:  Privacy  Act:  Armual  Publication 
of  Revisions  to  Privacy  Act  System 
Notices.      

summary:  ADAMHA  is  publishing  this 
document  to  meet  the  requirement  of 
section  3.a.(8]  of  Appendix  I  to  0MB 
Circular  No.  A-130.  "Federal 
Responsibilities  for  Maintaining  Records 
about  Individuals,"  which  requires  that 
agencies  review  each  system  of  records 
annually  and  publish  any  minor  changes 
in  the  Federal  Register  (FR).  ADAMHA 
has  re\iewed  all  of  its  active  systems 
and  is  publishing  all  minor  changes  to 
its  systems'  notices. 
SUPPLEMENTARY  INFORMATION: 
ADAMHA  has  completed  the  annual 
review  of  its  systems  of  records'  notices 
and  is  publishing  below  those  minor 
changes  which  affect  the  public's  right 
or  need  to  know,  such  as  system 
location,  authority  for  maintenance  of 
the  system,  purpose,  notification 
procedure,  and  system  manager(s)  and 
address. 

1.  Changes: 

The  following  minor  changes  have 
been  made  to  systems  of  records  as 
follows: 

a  09-30-0020 

SYSTEM  name: 

Patient  Records  on  PHS  Beneficiaries 
(1935-1974)  and  Civilly  Committed  Drug 
Abusers  (1967-1976)  Treated  at  the  PHS 
Hospitals  in  Fort  Worth,  Texas,  or 
Lexington,  Kentucky,  HHS/ ADAMHA/ 
NIDA. 

Minor  alterations  have  been  made  to 
this  system  of  records'  notice.  The 
following  categories  should  be  revised 
in  their  entirety: 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Medical  Records  Technician. 
Addiction  Research  Center.  National 
Institute  on  Drug  Abuse.  Francis  Scott 


Key  Medical  Center.  P.O.  Box  5180, 
Baltimore,  Marjland  21224. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself  or  herself 
upon  written  request  with  a  notarized 
signature.  The  request  should  include,  if 
known:  Patient  hospital  record  number, 
full  name  or  any  ahas  used,  patient's 
address  during  treatment,  birth  date, 
veteran  status  (if  apphcable)  and 
approximate  dates  in  treatment,  and 
Social  Security  number.  An  individual 
who  requests  notification  of  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  wnting  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the 
individual  of  its  content  at  the 
representatives  discretion. 

b.  09-30-0022 

SYSTEM  NAME: 

National  Institute  on  Drug  Abuse, 
Addiction  Research  Center,  Federal 
Prisoner  and  Non-Prisoner  Research 
Files,  HHS/.ADAMHA/NIDA. 

A  minor  alteration  has  been  made  to 
this  system  of  records'  notice.  The 
following  category  should  be  revised  in 
its  entirety: 

SYSTEM  MANAGERiS)  AND  ADDRESS: 

Director  of  Medical  .Affairs.  NIDA. 
Addiction  Rpsearch  Center.  Francis 
Scott  Key  Medical  Center,  Building  C, 
P.O.  Box  5150,  Baltimore,  Maryland 
21224. 

c.  09-30-0023 

SYSTEM  NAME: 

Records  of  Contracts  Awarded  to 
Individuals.  HHS/ADAMR^/OA. 

Minor  alterations  have  been  made  to 
this  system  of  records'  notice.  The 
System  Location  and  System  Manager{s) 
and  Address  should  be  changed  as 
follows; 

SYSTEM  location: 

National  Institute  of  Mental  Health. 
Contracts  Management  Branch.  ORM. 
Room  7C-18.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  Man,iand  20857. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

National  Institute  on  Drag  Abuse. 
Chief.  Contracts  Management  Branch. 
OPRM.  Room  10-49— Parklawn  Building. 
5600  Fishers  Lane,  Rockville.  Marjiand 
20857. 

Nation  Institute  of  Mental  Health, 
Chief.  Contracts  Management  Branch, 
Room  7C-18.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville,  Maryland  20857. 
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d.  09-30-0027 


SVtTIM  MAMC: 


Grants  and  Cooperative  Agreements: 
Research,  Research  Training.  Research 
Scientist  Development,  Education. 
Demonstration,  Preveition,  Fellowships, 
Clmical  Training,  Community  Programs, 
HHS/ADAMHA/OA. 

Minor  alterations  have  been  made  to 
the  system  of  records'  notice.  The 
System  Location  and  the  System 
Managers  and  Addresses  should  be 
revised  as  follows: 

Change  the  following  System 
Location: 

•vtTui  location: 

National  Institute  on  Drug  Abuse. 
Grants  Management  Brnnch.  Room  8A- 
54.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 

Add  the  following  Svstem  Managerfs) 
and  Address: 

tYSrm  MANAaER(S)  AMD  AOOMM: 

National  Institute  on  Drug  Abuse, 
Chief,  Grants  Management  Branch. 
Room  8A-54,  SfiOO  Fishers  Lane. 
Roclcville,  Marj'land  20857. 

National  Institute  of  .Mental  Health, 
Grants  Management  Branch.  ORM. 
Room  7A-23,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  Manland  20857 

Uolete  the  following  from  the  System 
Mdiiagerfs)  and  add  Address  Categorj': 

Project  Officer  for  Kentucky  Contract. 
State  Planning  and  Human  Res,iurces 
Development  Branch.  Division  of 
Education  and  Service  System  Liaihon. 
National  Institute  of  Mental  Health, 
Room  7-103.  Parklawn  Building.  5600 
Fishe'-s  Lane  Rockville.  Marjiand  20857 

«.  0«-3(H)033 

SYSTEM  MAMC: 

Correspondence  Files,  HHS/ 
ADAMHA/OA. 

A  minor  alteration  has  been  made  to 
the  System  Location  o^  this  systom  of 
records'  notice  as  follows: 

•VSTEM  LOCATtOM: 

Executive  Secretariat,  National 
Institute  on  Drug  Abuse,  Room  10-15, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20B57 

f.  09-30-003S 

SVSTCM  MAMC: 

Three  Mile  Island  Mental  Health 
Survey  Respondents  Recnrds.  HHS/ 
ADAMHA/NIMH. 

A  minor  alteration  hqs  been  made  to 
the  System  Manager(s)  and  Address  of 
the  system  of  records'  notice  as  follows: 


SVSTIM  MANAO»l<S)  AND  AOOftESS: 

Violence  and  Traumatic  Stress 
Research  Branch,  Division  of  Applied 
and  Services  Research.  National 
Institute  of  Mental  Health.  Room  7C-02. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

f.  09-30-0036 

SYSTEM  NAME: 

Alcohol,  Dnig  Abuse,  and  Mental 
Health  Epidemiologic  and  Biometrics 
Research  Data,  HHS/ADAMHA/OA. 

Minor  alterations  have  been  made  to 
the  System  Location,  Purpose,  and 
System  Manager(s)  and  Address  of  this 
system  of  records'  notice  as  follows: 

SYSTEM  LOCATtON: 

Records  are  located  at  the  research 
facilities  which  collect  or  provide 
research  data  for  this  system  under 
contract  to  the  agency.  Contractors  may 
include,  but  are  not  limited  to,  research 
centers,  clinics,  hospitals,  universities, 
research  foundations,  national 
associations,  and  coordinating  centers. 
Records  may  also  be  located  at  the 
research  facilities  of  the  Division  of 
Biometry  and  Epidemiology  and  the 
Division  of  Clinical  and  Prevention 
Research.  National  Institute  on  Alcohol 
Abuse  and  Alcoholism  (NIAAA);  the 
Division  of  Clinical  Research,  the 
Division  of  Epidemiology  and 
FVevention  Research  and  Division  of 
Applied  Research.  National  Institute  on 
Drug  Abuse  (NIDA);  the  Division  of 
Applied  and  Services  Research  and  the 
Division  of  Clinical  Research,  National 
bistitute  of  Mental  Health  (NIMH);  the 
Office  for  Substance  Abuse  Prevention: 
and  the  Office  for  Treatment 
Improvement.  A  current  list  of  sites  is 
available  by  writing  to  the  appropriate 
System  Manager  at  the  address  below: 

niHPOSE: 

The  pu-pose  of  the  system  of  records 
IS  to  collect  and  maintain  a  data  base 
for  research  activities  of  the  Division  of 
Applied  and  Services  Research  and  the 
Division  of  Clinical  Research,  NIMH;  the 
Division  of  Biometry  and  Epidemiology 
and  the  Division  of  Clinical  and 
Prevention  Research.  NIAAA;  the 
Division  of  Epidemiology  and 
Prevention  Research,  the  Division  of 
Applied  Research  and  the  Division  of 
Clinical  Research.  NIDA:  the  Office  for 
Substance  Abuse  Prevention,  and  the 
Office  for  Treatment  Improvement.  OA. 
Analyses  of  these  data  involve  groups  of 
individuals  with  given  characteristics 
and  do  not  refer  to  specific  individuals. 
The  generation  of  information  and 
statistical  analyses  will  ultimately  lead 
to  a  better  description  and 
understanding  of  mental,  alcohol,  and/ 


or  drug  abuse  disorders,  their  diagnosis, 
treatment  and  prevention,  and  the 
promotion  of  good  physical  and  mental 
health. 

AUTHonrrv  for  maintenance  of  the 

system: 

Public  Health  Service  Act.  section  301 
(42  U  S.C.  241.  General  Research  and 
Investigation  Authorities);  Public  Health 
Service  Act,  sections  301,  302,  303  and 
Title  V,  Parts  A  and  B  (42  U.S.C.  241. 
242.  242(a),  and  290  (aa-ee). 

SYSTEM  MANAQER(S)  AND  LOCATION: 

Director  Division  of  Clinical  and 
Prevention  Research,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism,  room 
14C-10,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville.  Marj'land  20857 

g.  09-30-0039 

SYSTEM  NAME: 

Drug  Abuse  Treatment  Outcome 
Study  (DATOS).  HHS/ADAMH\/ 
NIDA. 

Minor  alterations  have  been  made  to 
the  System  Location,  Categories  of 
Individuals  Covered  by  System, 
Purpose.  Retrievability.  and  System 
Manager(8)  and  Address  of  the  system 
of  records'  notice  as  follows: 

SYSTEM  LOCATION: 

For  records  collected  between  1979 
through  1986: 

New  records  collected  between  1991 
through  1995  will  be  located  with 
Research  Triangle  Institute.  Life 
Sciences  Division.  Research  Triangle 
Park.  NC.  27709,  an  ADAMHA 
contractor. 

CATEOOmCS  OF  NMMVnUALS  COVERED  BY  THE 

SYSTEM: 

Voluntary  adult  clients  of  federally- 
funded  treatment  pror-ams,  including 
Treatment  Alternative  Street  Crime 
(TASC)  Programs  of  the  Department  of 
justice,  who  requested  to  be  included  in 
TOPS  from  1979  through  1986.  New  data 
collected  from  voluntary  adult  clients  of 
public  and  private-funded  treatment 
programs  beginning  in  1991  and  will 
continue  through  1995. 

nMPOSE: 

The  purpose  of  the  system  is  to 
compile  information  on  drug  abusers  in 
drug  abuse  treatment  programs  in  order 
to  derive  information  on  the  treatment 
environments  and  abusers'  behaviors 
and  characteristics  subsequent  to 
treatment.  Researchers  and  drug  abuse 
service  providers  may  use  the  aggregate 
data  to  address  issues  and  generate 
hypotheses  to  understand  better  the 
interactions  among  the  client  and 
community. 
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RCTRIEV  ability: 

Records  are  indexed  and  retrieved  by 
unique  alpha  numerical  identifier  In 
order  to  relate  the  data  collected  to 
specific  individulas,  one  must  use  the 
link  file  discussed  under  Safeguards. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Dnig  Abuse  Treatment  Outcome 
Study  (DATOS),  Project  Officer, 
Treatment  Research  Branch,  Division  of 
Clinical  Research,  National  Institute  on 
Drug  Abuse,  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration.  Room 
lOA-30  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

h.  09-30-0043 

SYSTEM  name: 

Shipment  Records  of  Drugs  of  Abuse 
to  Authorized  Researchers,  HHS/ 
ADAMHA/NIDA. 

A  minor  alteration  has  been  made  to 
the  System  Manager(3)  and  Address  of 
this  system  of  records  notice  as  follows: 

SYSTEM  MANAQER(S)  AND  LOCATION: 

Project  Director,  Drug  Supply 
Program,  Research  Technology  Branch, 
Division  of  Preclinical  Research,  Room 
lOA-13,  Parklawn  Building,  5600  Fishers. 
Lane,  Rockville,  Maryland  20857, 

I.  09-30-0047 

SYSTEM  name: 

Patient  Records  on  Chronic  .Mentally 
111  Merchant  Seamen  Treated  at  Nursing 
Homes  in  Lexington,  Kentucky,  (1942  to 
the  Present),  HHS/ADAMHA/NIMH. 

A  minor  alteration  has  been  made  to 
the  System  Manager(s)  and  Address  of 
this  system  of  records'  notice  as  follows: 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Project  Officer  for  Kentucky  Contract, 
Project  Officer:  Alvira  B.  Brands.  D.NSC. 
Division  of  Applied  and  Services 
Research,  System  Development  and 
Community  Support  Branch.  National 
Institute  of  Mental  Health,  Room  7-103, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

).  09-30-0049 

SYSTEM  NAME: 

Consultant  Records  Maintained  by 
ADAMHA  Contractors,  HHS/ 
ADAMHA/OA, 

Minor  alterations  haye  been  made  to 
the  Authority  for  .Maintenance  of  the 
System,  and  System  Manager(s)  and 
Address  of  the  system  of  records'  notice 
as  follows: 

authormr  for  maintenance  of  the 
system: 

Public  Health  Service  Act,  as 
Amended,  Section  501  (42  U.S.C.  290aa). 


This  section  covers  program  authorities 
for  certain  ADAMHA  Institutes  and 
Offices. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

Contract  Officer,  National  Institute  of 
Mental  Health,  Room  7C-18,  Parklawn 
Building,  Rockville,  Maryland  20857. 

Contract  Officer,  Office  for  Substance 
Abuse  Prevention,  6th  floor,  Rockwall 
II,  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Contract  Officer,  Office  for  Treatment 
Improvement,  10th  floor,  Rockwall  U, 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 
2.  Readers  who  notice  any  errors  or 

omissions  in  ADAMHA  system  of 

records'  notices  are  invited  to  bring 

them  to  my  attention  at  the  following 

addresses: 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  5600  Fishers  Lane. 
Room  12-105,  Rockville,  Maryland 
20857. 

3.  Table  of  Contents 

The  following  is  a  list  of  system 
notices  which  ADAMHA  currently 
maintains: 

09-30-0004    IntraT.ural  Research  Program 
Record.s  of  Research  Performed  on  In- 
and  Oul-Patients  wilh  Various  Types  of 
Mental  Illness.  HHS/ADAMHA/.MMH; 
publ  Federal  Register.  Vol  4fi,  No  230.  p. 
53798. 

09-30-0020    Patient  Records  on  PHS 
Beneficiaries  (1935-1^74)  and  Civilly 
Commuted  Drug  Abusers  (1967-1978). 
HHS/ADAMHA/NIDA:  pub!  Federal 
Re^ster.  Vol.  49.  No  244.  p  49161 

09-30-0022    National  Institute  on  Drug 
Abuse.  .Addiction  Research  Center, 
Federal  F*risoner  and  .Non-FVisoner 
Patient  Files.  HHS/ADAMHA/MDA; 
publ.  Federal  Register.  Vol.  48,  No.  230;  p. 
53816. 

09-30-0023    Records  of  Contracts  Awarded 
to  Individuals  HHS/ADAMHA/OA; 
publ.  Federal  Register.  Vol.  49.  No.  106.  p 
22713. 

09-30-0027    Grants  and  Cooperative 
ARreemenis:  Research,  Research 
Training.  Research  Scientist 
Development.  Education.  Demonstration, 
Fellowship,  Clinical  Training, 
Community  Services.  HHS/ADAVIHA/ 
OA:  publ.  Federal  Register.  Vol.  49,  No. 
106.  p.  22714. 

09-.30-0029  Records  of  Guest  Workers. 
HHS/ADAMHA/OA:  publ  Federal 
Register.  Vol  48,  No  230.  p  53823 

09-30-0030    Records  of  Visiting  Fellows, 
HHS/. ADAMHA/OA:  publ  Federal 
Register.  Vol  48.  No  230.  p  53824. 

09-30-0033     Correspondence  Files,  HHS/ 
ADAMHA/OA.  publ  Federal  Register, 
Vol.  48.  No  230.  p  53825 

09-30-0035    Three  Mile  Island  Mental  Healtn 
Survey  Respondents  Record  HHS/ 
ADAMHA/NIMH;  publ  Federal  Register. 
Vol.  47,  No.  198,  p.  45459. 


09-30-0036     Alcohol  Drug  AOuse  and 
.Menial  Healtri  F.DinemioioBic  and 
Biometric  Researcfi  Data  HHS/ 
ADA.MHA/OA.  pubi  Federal  Register, 
Vol,  49,  No  206.  p  42639. 

09-30-0037    Psvcholherapy  of  Opiate- 
Dependent  "individuals.  HHS/ ADAMHA/ 
NIDA:  publ  Federal  Register.  Vol  48.  No. 
230.  p  53828. 

09-30-0038    Subject-Participants  in 

Pharmacokinetic  Studies  on  Drugs  of 
Abuse  HHS  ADAMHA/NIDA;  publ. 
Federal  Register.  Vol.  48,  No.  230,  p. 
53829, 

09-30-^X)39    Drug  Abuse  Treatment  Outcome 
Study  (DATOS)  HHS/ADAMHA/NIDA; 
publ  Federal  Rejnster.  Vol  48.  No  230.  p. 
538,30  and  Federal  Register,  Vol.  54,  No. 
221,  p  47865. 

09-30-0041     Subject-Participants  in  Drug 
Abuse  Research  Studies  Supporting  New 
Drug  Applications.  HHS/ADAMHA/ 
NIDA;  publ.  Federal  Register.  Vol,  48.  No 
112,  p.  26672. 

09-30-0043    Shipment  Records  of  Drugs  of 
Abuse  to  Authorized  Researchers.  HHS/ 
ADAMHA/NIDA,  publ  Federal  Register 
Vol.  48.  No  230.  p.  53832 

09-30-0047    Patient  Records  on  Chronic 
Mentally  111  Merchant  Seamen  Treated  al 
Nursing  Homes  in  Lexington.  Kentucky. 
(1942  to  Present).  HHS/ADAMHA/ 
NIMH;  publ  Federal  Register,  Vol.  51. 
No.  226,  p  42395. 

09-30-0048    Intramural  Research  Program 
Records  of  In-  and  Out-Palients  With 
Various  Types  of  Alcohol  Abuse  and 
Dependence.  Relatives  of  Patients  Wilh 
Alcoholism,  and  Healthy  Volunteers, 
HHS/ADAMHA/NIAAA;  publ.  Federal 
Register.  Vol.  51.  No.  226,  p.  42396 

09-30-0049    Consultant  Records  Maintained 
by  ADAMHA  Contractors.  HHS/ 
ADAMHA/OA;  publ  Federal  Register. 
Vol.  52,  No.  195.  p.  37660 

09-30-0050    Clinical  Research:  Patient 
Medical  Records.  HHS/ADAMHA/ 
NIMH:  publ.  Federal  Register,  Vol.  53. 
No.  81.  p.  15142. 

Dated:  October  30, 1990. 
Joseph  R  Leone, 

Executive  Officer.  Alcohol.  Drug  Abuse  and 

Mental  Health  Administration. 

[FR  Doc  91-389  Filed  1-10-91:  8:45  am] 

BILUNG  CODE  41tO-20-M 


National  Institutes  of  Health 

Privacy  Act  of  1974;  Annual  Publication 
of  Systems  of  Records 

AGENCY:  Public  Health  Service,  DHHS. 

ACTION:  Privacy  Act;  Annual 
republication  of  notices  of  revised 
systems  of  records. 

SUMMARY:  The  National  Institutes  of 

Health  (NIH)  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
systems  of  records  and  is  publishing  the 
resulting  revisions.  None  of  the  revisions 
meet  the  0MB  criteria  either  for  a  new 
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or  altered  system  of  records  requiting  an 
advance  period  for  public  comment. 
These  changes  ai^  in  compliance  with 
Circular  A-130,  Appendix  1.  The  notices 
republished  below  are  complete  and 
accurate  as  of  November  30.  1990. 

Included  is  a  listing  of  one  system  of 
records  that  has  been  deleted  since  the 
1989  publication  and  a  complete  list  of 
the  systems  of  records  that  NIH 
currently  maintains. 
SUPPUEMCtTTARY  INFORMATION:  The 
following  information  summarizes  the 
current  status  of  all  systems  of  records 
which  NIH  maintains: 

A.  System  name.  The  following 
systems  have  been  updated  to  reflect  a 
change  in  the  name  of  the  system: 

0&-25-O108,  Personnel:  Guest 
Researchers/Student  Scientists/ 
Scientists  Emeriti,  HHS/NIH/DPM. 
publ.  Federal  Register.  1967  Comp.  Vol. 
1.  p.  502. 

09-25-0130.  Clinical  Research  Studies 
in  the  Division  of  Cancer  Cause  and 
Prevention.  HHS/NIH/NCI.  publ. 
Federal  Register.  1986  Comp.  Vol.  53. 
No.  225.  p.  47333. 

B.  System  location.  The  following 
systems  have  been  updated  to  reflect  a 
change  in  the  system  locations.  These 
changes  do  not  affect  the  access  by  the 
individual  to  the  individual's  records. 

09-25-0001,  Clinical  Research:  Patient 
Records,  HHS/NIH/NHLBI.  publ. 
Federal  Register.  1987  Comp.  Vol.  1.  p. 
466. 

09-25-0002.  Clinical  Research:  Patient 
Phonocardiogram  Records.  HHS/NIH/ 
NHLBI.  publ.  Federal  Register.  1987 
Comp.  Vol.  1,  p.  466. 

09-25-0005.  Administration:  Library 
Circulation  and  User  I.D.  File.  HHS/ 
NIH/OD,  publ.  Federal  Register.  1989 
Comp.  November  17.  1989,  Vol.  54,  No. 
221.  p.  47870. 

09-25-0011,  Clinical  Research  Blood 
Donor  Records,  HHS/NIH/CC.  publ. 
Federal  Register.  November  22. 1988. 
Vol.  53,  No.  225.  p.  47310. 

09-25-0012.  Clinical  Research: 
Candidate  Normal  Volunteer  Records. 
HHS/NIH/CC.  publ.  Federal  Register, 
November  22. 1988,  Vol.  53,  No.  225.  p. 
47311. 

09-25-0014.  Clinical  Research:  Student 
Records.  HHS/NIH/CC.  publ.  Federal 
Register.  November  22. 1988.  Vol.  53,  No. 
225,  p.  47311 

09-25-0015,  Clinical  Research: 
Collaborative  Clinical  Epilepsy 
Research.  HHS/NIH/MNDS,  publ. 
Federal  Re^ster,  1989  Comp.  November 
17,  1969.  Vol.  54.  No.  221,  p.  47872. 

09-25-0033,  International  Activities: 
Fellowships  Awarded  by  Foreign 
Organizations.  HHS/NIH/FIC.  publ. 
Federal  Register,  1987  Comp.  Vol.  1.  p. 
478. 


09-25-0034.  International  Activities: 
Scholars-in-Residence  Program,  HHS/ 
NIH/FIC.  publ.  Federal  Register.  1989 
Comp.  Vol.  54.  No.  221.  p.  47876. 

09-25-0035,  International  Activities: 
International  Health  Exchange  Programs 
Participants,  HHS/NIH/FIC,  publ. 
Federal  Register,  1989  Comp.  November 
17,  1989,  Vol.  54,  No.  221,  p.  47877. 

09-25-0039,  Clinical  Research: 
Diabetes  Mellitus  Research  Study  of 
Southwestern  American  Indians.  HHS/ 
NIH/NIDDK.  publ.  Federal  Register. 
1987  Comp  Vol.  1.  p.  483. 

09-25-0041.  Research  Resources: 
Scientists  Requesting  Hormone 
Distribution.  HHS/NIH/NIDDK.  publ. 
Federal  Register,  1987  Comp.  Vol.  1.  p. 
484. 

09-25-0053.  Clinical  Research:  Vision 
Studies,  HHS/NIH/NEI.  publ.  Federal 
Register.  1988  Comp.  VoL  53,  No.  225,  p. 
47318. 

09-25-0060,  Clinical  Research: 
Division  of  Cancer  Treatment  Clinical 
Investigations.  HHS/NIH/NCI.  publ. 
Federal  Register.  1989  Comp.  November 
17,  1989.  Vol.  54.  No.  221.  p.  47881. 

09-25-0069.  NIH  Clinical  Center 
Admissions  of  the  National  Cancer 
Institute,  HHS/NIH/NCI.  publ.  Federal 
Register,  1989  Comp.  November  17. 1989, 
Vol.  54,  No.  221,  p.  47882. 

09-25-0093,  Administration: 
Administration  Authors,  Reviewers  and 
Members  of  the  Journal  of  the  National 
Cancer  Institute,  HHS/NIH/NCI,  publ. 
Federal  Register,  1989  Comp.  November 
17.  1989.  Vol.  54.  No.  221.  p.  47885. 

09-25-0108,  Personnel:  Guest 
Researchers/Student  Scientists/ 
Scientists  Emeriti,  HHS/NIH/DPM. 
publ.  Federal  Register,  1987  Comp.  Vol. 
1.  p.  502. 

09-25-0112.  Extramural  Awards: 
Research,  Research  Training,  Fellowship 
and  Construction  Applications  and 
Related  Awards.  HHS/NIH/OD.  publ. 
Federal  Register,  1989  Comp.  November 
17,  1989,  Vol.  54,  No.  221,  p.  47887. 

09-25-0118.  Contracts:  Professional 
Services  Contractors.  HHS/NIH/NCI. 
publ  Federal  Register.  1987  Comp.  Vol. 
1,  p.  506. 

09-25-0121.  International  Activities: 
Senior  International  Fellowships 
Program.  HHS/NIH/FIC.  publ.  Federal 
Register.  1987  Comp.  Vol.  1.  p.  507. 

09-25-0129.  Clinical  Research:  Clinical 
Research  Studies  Dealing  with  Hearing. 
Speech.  Language  and  Chcmosensory 
Disorders.  HHS/NIH/NIDCD.  publ. 
Federal  Register,  1989  Comp.  November 
17,  1989,  Vol.  54.  No.  221.  p.  47892. 

09-25-0158.  Administration:  Records 
of  Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program.  HHS/NIH/OD.  publ.  Federal 
Register.  1987  Comp.  Vol.  1.  p.  526. 


C.  Categories  of  individuals  covered 
by  the  s\'Stem.  The  following  system  has 
been  updated  to  reflect  an  increase  in 
the  number  of  individuals  covered  by 
the  system.  This  change  does  not 
constitute  a  major  modification  and  no 
advance  publication  is  required. 

09-25-0028.  Clinical  Research:  Patient 
Medical  Histories.  HHS/NIH/NINDS 
and  HHS/NIH/NIDCD.  publ.  Federal 
Register.  1987  Comp,  Vol.  1,  p.  477. 

09-25-0156.  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH. 
HHS/NIH/OD.  publ.  Federal  Register. 
1989  Comp.  November  17. 1989.  Vol.  54, 
No.  221,  p.  47902. 

D.  Categories  of  records.  The 
following  systems  have  been  updated  to 
reflect  a  change  in  the  categories  of 
records  in  the  system.  This  change  does 
not  alter  the  character  or  purpose  of  the 
system. 

09-25-0031,  Clinical  Research: 
Serological  and  Vims  Data  in  Studies 
Related  to  the  Central  Nervous  System, 
HHS/NIH/NINDS,  publ.  Federal 
Register.  1989  Comp.  November  17. 1989. 
Vol.  54.  No.  221.  p.  47875. 

09-25-0124.  Administration: 
Pharmacology  Research  Associates. 
HHS/NIH/NIGMS.  publ.  Federal 
Register.  1988  Comp.  Vol.  53.  No.  225.  p. 
47331. 

E.  Authority.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  authority  citation  of  records  in  the 
system.  This  change  does  not  alter  the 
character  or  purpose  of  the  system. 

09-25-0042.  Clinical  Research: 
National  Institute  of  Dental  Research 
Patient  Records,  HHS/NIH/NIDR,  publ. 
Federal  Register.  1989  Comp.  November 
17.  1989.  Vol.  54.  No.  221.  p.  47878. 

09-25-0044.  Clinical  Research: 
Sensory  Testing  Research  Program, 
HHS/NIH/NIDR.  publ.  Federal  Register. 
1989  Comp.  November  17. 1989,  Vol  54, 
No.  221,  p.  47879. 

09-25-0069.  NIH  Clinical  Center 
Admissions  of  the  National  Cancer 
Institute.  HHS/NIH/NCL  publ.  Federal 
Register.  1989  Comp,  November  17, 1989. 
Vol.  54.  No.  221.  p.  47882. 

09-25-0108,  Personnel:  Guest 
Researchers/Student  Scientists/ 
Scientists  Emeriti,  HHS/NIH/DPM. 
publ.  Federal  Register,  1987  Comp.  i/ol. 
1.  p.  502. 

0^25-0152.  Biomedical  Research: 
Records  of  Subjects  in  National  Institute 
of  Dental  Research  Contracted 
Epidemiological  and  Biometric  Studies, 
HHS/NIH/NIDR.  publ.  Federal  Register. 
1987  Comp.  Vol.  1.  p.  520. 

F.  Storage.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  method  of  storing  the  records.' 
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09-25-0015.  Clinical  Research: 
Cc41aborative  Clinical  Epilepsy 
Research.  HHS/NIH/NINDS,  publ. 
Federal  Register.  1989  Conap.  November 
17, 1989.  VoL  54,  No.  221,  p.  47872. 

09-25-0031,  Qinical  Research: 
Serological  and  Virus  Data  in  Studies 
Related  to  the  Central  Nervous  System. 
liHS/NIH/NINDS,  publ.  Federal 
Register,  1989  Comp.  November  17. 1989. 
VoL  54,  No.  221.  p.  47875, 

09-25-0060.  Clinical  Research; 
Division  of  Cancer  Treatment  Clinical 
Investigations.  HHS/NIH/NCI.  publ. 
Federal  Register,  1989  Comp.  November 
17. 1989,  Vol.  54,  No.  221,  p.  47881. 

C.  Retrieval.  The  following  systems 
have  been  updated  to  reflect  a  change  or 
clarirication  in  the  method  of  retrieving 
the  records. 

09-2&-0015,  Clinical  Research: 
Collaborative  Clinical  Epilepsy 
Research,  HHS/NIH/NI^fDS.  publ. 
Federal  Register,  1989  Comp.  November 
17. 1989,  Vd.  54.  No.  221.  p.  47872. 

H.  Safeguards.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  safeguards: 

0&-25-0014,  Chnical  Research:  Student 
Records.  HHS/NIH/CC.  publ.  Federal 
Register.  November  22. 1988,  Vol.  53,  No. 
225,  p.  47311. 

09-25-0034.  International  Activities; 
Scholars-in-Residence  Program,  HHS/ 
NIH/FIC,  publ.  Federal  Register.  1989 
Comp.  Vol.  54.  No.  221.  p.  47874 

09-2&-010a  Personnel-  Guest 
Researchers/Student  Scientists/ 
Scientists  Emeriti,  HHS/NIH/DPM, 
pubL  Federal  Register.  1987  Comp.  Vol. 
1.  p.  502. 

09-25-0115.  Administration:  Curricula 
Vitae  of  Consultants  and  Clinical 
Investigators,  HHS/NIH/NIAID.  publ 
Federal  Register.  1988  Comp.  November 
17. 1969,  Vol.  54.  No.  221.  p.  47890. 

09-25-0156.  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH, 
HHS/NIH/OD.  pubJ.  Federal  Register, 
1989  Comp.  November  17, 1989,  VoL  54, 
No.  221.  p.  47902. 

I.  Retention  and  DisposaL  All  systems 
listed  in  the  Table  of  Contents  have 
been  updated  to  be  consistent  in 
referencing  the  NIH  Records  Control 
Schedule.  In  addition,  the  fdlowing 
systems  have  been  updated  to  clarify  or 
reflect  a  change  in  the  retention  and 
disposal  schedule: 

09-25-0015.  Clinical  Research: 
Collaborative  Qinical  Epilepsy 
Research.  HHS/NIH/NINDS.  publ 
Federal  Register.  1989  Comp.  November 
17, 1989.  VoL  54,  No.  221.  p.  47872. 

09-25-0034.  International  Activities: 
SchoIars-in-Reaidence  Pro^'am.  HHS/ 
NIH/FIC,  publ.  Federal  Register.  1989 
Comp.  Vol.  54,  No-  221.  p.  47876. 


09-25-0061,  Administratioa:  General 
Flies  on  Employees.  Donors  and 
Correspondents.  HHS/NIH/NEI.  pobl. 
Federal  legatee,  1988  Comp.  Vol.  S3, 
No.  225,  p.  47326. 

OS-25-OlOe.  Personnel:  Gueat 
Researchers /Student  Scientists/ 
Scientists  Emeriti,  HHS/NIH/DPM. 
publ.  Federal  Registw.  1987  Comp.  Vol 
1.  p.  502. 

|.  System  Manager(s)  aad  Addreaeles). 
The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
system  manager  or  the  address  of  the 
system  manager  These  changes  do  not 
affect  the  access  by  the  individual  to  the 
individual's  records. 

09-25-0001.  Clinical  Research:  Patient 
Records,  HHS/ NIH /NHLBI.  publ. 
Federal  Register.  1987  Comp.  VoL  1,  p. 
466. 

09-25-0002,  Clinical  Research:  Patient 
Phonocardiogram  Records,  HHS/NIH/ 
NHLBI,  publ.  Federal  Registar.  1987 
Comp.  Vol.  1.  p.  466. 

09-25-0003,  Administration: 
Authorized  Radionuclide  Users  File, 
HHS/NIH/ORS,  publ.  Federal  Register, 
November  22. 1988,  VoL  53,  No.  225.  p. 
47303. 

09-25-0005,  Administration:  Library 
Circulation  and  User  ID.  File.  HHS/ 
NlH/OD,  publ  Federal  Register.  1989 
Comp.  November  17. 1989.  VoL  54,  No. 
221.  p.  47870. 

09-25-0007,  Administration;  NIH 
Safety  Glasses  Issuance  Program,  HHS/ 
NIH/ORS  publ.  Federal  Reg^ter.  1987 
Comp.  Vol.  1,  p.  466. 

09-25-0008.  Administration:  Radiation 
Workers  Monitoring.  HHS/NIH/ORS 
publ.  Federal  Register.  November  22, 
1986,  Vol.  53,  No.  225,  p.  47306. 

09-25-0011,  Clinical  Research:  Blood 
Donor  Records.  HHS/NIH/CC,  pobl 
Federal  Register,  November  22, 1988, 
Vol.  53.  No.  225.  p.  47310. 

09-25-0012,  Clinical  Research: 
Candidate  Normal  Volunteer  Records, 
HHS/NIH/CC  publ.  Federal  Registmr, 
November  22, 1988,  Vol.  53,  Na  225,  p. 
47311. 

09-25-0014.  ainjcal  Research;  Student 
Records,  HHS/NIH/CC,  publ  Federal 
Register  November  2Z  1988.  Vol.  53,  No. 
225,  p.  47311. 

09-25-0028.  Clinical  Research:  Patient 
Medical  Histones,  HHS/NIH/NINDS 
and  HHS/NIH/NIDCD,  publ  Federal 
Register.  1987  Comp.  VoL  1.  p.  477. 

09-25-0033.  International  Activities: 
Fellowships  Awarded  by  Foreign 
Orgamzations,  HHS/NIH/nC  publ. 
Federal  Regtstet.  1987  Comp.  Vol  1.  p. 
478. 

09-25-0034,  International  Activities: 
Scholars-in-Residence  Program,  HHS/ 
NIH/nC,  publ  Federal  Regialer,  1989 
Comp.  V(^.  54,  No.  221,  p.  47876. 


09-25-0035,  International  Activibes: 
IntematioDal  Health  Exchange  Programs 
PartieipanU.  HHS/NIH/FK).  publ. 
Federal  Register,  1969  Comp.  November 
17. 1988,  VoL  54.  No.  221.  p.  47877. 

09-25-0036.  Grants;  IMPAC  (Grant/ 
Contract  Inforraationl  HHS/NIH/I»G. 
publ.  Federal  Register,  1987  Comp.  VoL 
1,  p.48a 

09-25-0041.  Research  Resources: 
Scientists  Requesting  Hormone 
rhstnbutioa  HHS/NIH/NIDDK,  pubL 
Federal  Register.  1987  Comp.  Vol.  1.  p. 
484. 

09-2S-004Z  Clinical  Research: 
National  Institute  of  Dental  Research 
Patient  Records,  HHS/NIH/NIDR,  publ 
Federal  Register.  1989  Comp.  November 

17. 1988.  Vol.  54.  No.  221,  p.  4787& 
0^-25-0044.  CIrnicfil  Research: 

Sensory  Testing  Research  Program, 
HHS/NlH/NlDk.  publ.  Federal  Register, 
1989  Comp.  November  17.  1989.  VoL  54, 
No.  221.  p.  47879. 

09-25-0053.  Clinical  Research:  Vision 
Studies,  HHS/NIH/NEI.  publ  Federal 
Register.  1968  Comp.  Vol.  53,  No.  225.  p. 
47318. 

09-25-0060.  Clinical  Research: 
Division  of  Cancer  Treatment  Chnical 
hjvestigations,  HHS/NIH/NCI  publ. 
Federal  Register,  1989  Comp  November 
17,  1989,  Vol.  54.  No  221,  p.  47881. 

09-25-0089.  NIH  Chnical  Center 
Admissions  of  the  National  Cancer 
InsHtute,  HHS/NIH/NCL  publ.  Federal 
Register,  1989  Comp.  November  17. 1989. 
Vol.  54,  No.  221.  p.  47882. 

09-25-0078,  Administration. 
Consultant  File,  HHS/\UI/NHLBL  publ, 
Federal  Register,  1988  Comp.  VoL  53, 
No.  225,  p.  47324. 

09-25-0093.  Administration: 
Administration  Authors,  Reviewers  and 
Members  of  the  {oumal  of  the  National 
Cancer  Institute,  HHS/NIH/NCL  pubL 
Federal  Register.  1989  Comp.  November 

17. 1989.  Vol.  54,  No.  221.  p.  47888. 
09-25-0100.  Clinical  Research; 

Neuropharmacology  Studies.  HHS/NIH/ 
NLNDS.  publ.  Federal  Register.  1987 
Comp.  Vol.  1.  p.  499. 

09-25-0105.  .Administration  Health 
Records  of  Employees.  Visiting 
Scientists.  Fellows.  Contractors  and 
Relatives  of  Inpatients,  HHS/NIH/OD. 
publ.  Federal  Register.  1987  Comp.  Vol. 
l.p.  501. 

09-25-0108.  Personnel:  Guest 
Researchers /Student  Scientists/ 
Scientists  Emeriti,  HHS/NIH/DPM. 
publ.  Federal  Register,  1987  Comp.  Vol. 
l,p.  502. 

00-25-0112.  Extramural  Awards; 
Research,  Research  Training,  Fellowship 
and  Construction  ApplicatKms  and 
Related  Awards.  HHS/NIH/OD.  publ 
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Federal  Regiater.  1989  Comp.  November 
17. 1989,  Vol.  54.  No.  221.  p.  47887. 

0&-25-0118,  Contracts:  Professional 
Services  Contractor.  HHS/NIH/NCl. 
publ.  Federal  Register.  1987  Comp.  Vol. 

1,  p.  soe. 

09-25-C121,  International  Activities: 
Senior  International  Fellowships 
Program,  HHS/NIH/FTC.  publ.  Federal 
Rei^ter.  1987  Comp.  Vol.  1.  p.  507. 

0&-2S-0129.  Clinical  Research:  Clinical 
Research  Studies  Dealing  with  Hearing. 
Speech,  Language  and  Chemosensory 
Disorders,  HHS/NIH/NIDCD,  publ. 
Federal  Register.  1989  Comp.  November 
17. 1989,  Vol.  54.  No.  221.  p.  47892. 

09-25-014Z  Clinical  Research: 
Records  of  Subjects  in  Intramural 
Research.  Epidemiology.  Demography 
and  Biometry  Studies  on  Aging.  HHS/ 
NIH/NIA.  publ.  Federal  Register.  1988 
Comp.  Vol.  53,  No.  225,  p.  47336. 

09-25-0143,  Biomedical  Research: 
Records  of  Subjects  in  Clinical, 
Epidemiologic  and  Biometric  Studies  of 
the  National  Institute  of  Allergy  and 
Infectious  Diseases,  HHS/NIH/NIAID, 
publ.  Federal  Register,  1989  Comp. 
November  17, 1989.  Vol.  54.  No.  221.  p. 
47895. 

09-25-0148.  Contracted  and  Contract- 
Related  Research:  Records  of  Subjects 
in  Clinical,  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD.  publ.  Federal  Register, 
1989  Comp.  November  17, 1989.  Vol.  54, 
No.  221.  p.  47897. 

09-25-0153,  Biomedical  Research: 
Records  of  Subjects  in  Biomedical  and 
Behavioral  Studies  of  Child  Health  and 
Human  Development.  HHS/NIH/ 
NICHD,  publ.  Federal  Register,  1989 
Comp.  November  17, 1989,  Vol.  54.  No. 
221.  p.  47899. 

09-25-0156.  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH. 
HHS/NIH/OD.  publ.  Federal  Register. 
1989  Comp.  November  17,  1989,  Vol  54. 
No.  221.  p.  47902. 

09-25-0161.  Administration:  NIH 
Consultant  File.  HHS/NIH/DRC  publ. 
Federal  Register.  May  22. 1990.  Vol  55. 
No.  99.  p.  21114. 

K.  Record  access.  The  following 
systems  have  been  updated  to  reflect  a 
change  in  the  record  access  procedures. 

09-25-0012.  Clinical  Research: 
Candidate  Normal  Volunteer  Records. 
HHS/NIH/CC.  publ.  Federal  Register. 
November  22, 1988,  Vol.  53.  No.  225.  p. 
47311. 

09-25-0099,  Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC,  publ. 


Federal  Register.  1988  Comp.  Vol.  53, 
No.  225,  p.  47326 

09-25-0112.  Extramural  Awards: 
Research.  Research  Training,  Fellowship 
and  Construction  Applications  and 
Related  Awards,  HHS/NIH/OD,  publ. 
Federal  Register.  1989  Comp.  November 
17, 1989,  Vol  54.  No.  221,  p.  47887. 

L.  Notification  procedures.  The 
following  systems  have  been  updated  to 
reflect  a  change  in  the  office,  official, 
and/or  address  to  write  to  to  determine 
whether  or  not  the  system  contains  a 
record  about  the  individual. 

09-25-0001.  Clinical  Research:  Patient 
Records.  HHS/NIH/NHLBl.  publ. 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
466 

09-25-0002.  Clinical  Research:  Patient 
Phonocardiogram  Records.  HHS/NIH/ 
NHLBI.  publ.  Federal  Register.  1987 
Comp.  Vol.  1,  p.  466. 

09-25-0008,  Administration:  Radiation 
Workers  Monitoring.  HHS/NIH/ORS, 
publ.  Federal  Register,  November  22. 
1988.  Vol.  53.  No,  225.  p.  47308. 

09-25-0028.  Clinical  Research:  Patient 
Medical  Histories,  HHS/NIH/NINDS 
and  HHS/NIH/NIDCD,  publ.  Federal 
Register,  1986  Comp.  Vol.  1,  p.  496. 

09-25-0039,  Clinical  Research: 
Diabetes  Mellitus  Research  Study  of 
Southwestern  American  Indians,  HHS/ 
NIH/NIDDK.  publ.  Federal  Register. 
1987  Comp.  Vol.  1.  p.  483. 

09-25-0041,  Research  Resources: 
Scientists  Requesting  Hormone 
Distribution.  HHS/NIH/NIDDK.  publ. 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
484. 

09-25-0053,  Clinical  Research:  Vision 
Studies,  HHS/NIH/NEI,  publ.  Federal 
Register,  1988  Comp.  Vol.  53.  No.  225.  p 
47318. 

09-25-0087.  Administration: 
Employees  and  Consultants.  HHS/NIH/ 
NLAID.  publ.  Federal  Register.  1989 
Comp.  November  17, 1989,  Vol.  54,  No. 
221,  p.  47884. 

09-25-0105,  Admmistration:  Health 
Records  of  Employees,  Visiting 
Scientists,  Fellows.  Contractors  and 
Relatives  of  Inpatients,  HHS/NIH/OD, 
publ.  Federal  Register.  1967  Comp.  Vol. 
1,  p.  501. 

09-25-0108,  Personnel:  Guest 
Researchers/Student  Scientists/ 
Scientists  Emeriti,  HHS/NIH/DPM, 
publ.  Federal  Register,  1987  Comp.  Vol. 
1.  p.  502. 

09-25-0112.  Extramural  Awards: 
Research.  Research  Training.  Fellowship 
and  Construction  Applications  and 
Related  Awards.  HHS/NIH/OD.  publ. 
Federal  Register,  1989  Comp.  November 
17.  1989.  Vol.  54.  No,  221.  p,  47887. 

09-25-0126.  Clinical  Research: 
National  Heart.  Lung,  and  Blood 
Institute  Epidemiological  and  Biometric 


Studies.  HHS/NIH/NHLBI.  publ.  Federal 
Register.  1988  Comp.  Vol.  53.  No.  225,  p. 
47332. 

09-25-0148,  Contracted  and  Contract - 
Related  Research:  Records  of  Subjects 
in  Clinical.  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD.  publ.  Federal  Register, 
1989  Comp.  November  17. 1989.  Vol.  54. 
No.  221.  p.  47897. 

09-25-0152.  Biomedical  Research: 
Records  of  Subjects  in  National  Institute 
of  Dental  Research  Contracted 
Epidemiological  and  Biometric  Studies. 
HHS/NIH/NIDR.  publ.  Federal  Register. 

1987  Comp.  Vol.  1.  p.  520. 
09-25-0158.  Records  of  Participants  in 

Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH. 
HHS/NIH/OD,  publ.  Federal  Register. 
1989  Comp.  November  17. 1989.  Vol.  54, 
No.  221,  p.  47902. 

M.  The  following  systems  have  been 
changed  for  clarity  and  editing  purposes. 
In  addition,  the  language  in  the  sections 
on  Safeguards.  Record  Access 
Procedure,  and  Contesting  Record 
Procedure  for  the  systems  listed  in  the 
Table  of  Contents  has  been  edited  to 
improve  the  clarity  and  specificity  of  the 
system  notice  and/or  to  incorporate 
standardized  language  to  achieve 
uniformity. 

09-25-0011.  Clinical  Research:  Blood 
Donor  Records.  HHS/NIH/CC,  publ. 
Federal  Register.  November  22. 1988, 
Vol.  53,  No.  225,  p.  47310. 

09-25-0012,  Clinical  Research: 
Candidate  Normal  Volunteer  Records, 
HHS/NIH/CC,  publ.  Federal  Register, 
November  22, 1988,  Vol.  53,  No.  225,  p. 
47311. 

09-25-0015,  Clinical  Research: 
Collaborative  Clinical  Epilepsy 
Research.  HHS/NIH/NINDS.  publ. 
Federal  Register.  1989  Comp.  November 
17. 1989.  Vol.  54.  No.  221.  p.  47872. 

09-25-0028.  Clinical  Research:  Patient 
Medical  Histories.  HHS/NIH/NINDS 
and  HHS/NIH/NIDCD.  publ.  Federal 
Register.  1986  Comp.  Vol.  1.  p.  496. 

09-25-0034.  International  Activities: 
SchoIars-in-Residence  Program.  HHS/ 
NIH/nC.  publ.  Federal  Register.  1989 
Comp.  Vol.  54.  No.  221.  p.  47876. 

09-25-0037  Clinical  Research:  The 
Baltimore  Luiigitudinal  Study  of  Aging. 
HHS/NIH/NIA.  publ.  Federal  Register. 

1988  Comp.  Vol.  53,  No.  225.  p.  47313 
09-25-0069,  NIH  Clinical  Center 

Admissions  of  the  National  Cancer 
Institute.  HHS/NIH/NCI.  publ.  Federal 
Register.  1989  Comp.  November  17. 1989. 
Vol.  54.  No.  221.  p.  47882. 


Federal  Register  /  Vol.  56.  No.  8  /  Friday.  January  11,  1991  /  Notices 


1241 


09-25-0099.  Clinical  Research:  Patient 
Medical  Records.  HHS/NIH/CC,  publ. 
Federal  Register.  1988  Comp.  Vol.  53, 
No.  225.  p.  47326. 

09-25-0108.  Personnel:  Guest 
Researchers/Student  Scientists/ 
Scientistp  Emeriti,  HHS/NIH/DPM, 
publ.  Federal  Register,  1987  Comp.  Vol. 
1.  p.  502. 

09-25-0112,  Extramural  Awards: 
Research,  Research  Training,  Fellowship 
and  Construction  Applications  and 
Related  Awards,  HHS/NIH/OD,  publ. 
Federal  Register.  1989  Comp.  November 
17, 1989.  Vol.  54.  No.  221.  p.  47887. 

09-25-0142.  Clinical  Research: 
Records  of  Subjects  in  Intramural 
Research,  Epidemiology,  Demography 
and  Biometry  Studies  on  Aging.  HHS/ 
NIH/NIA,  publ.  Federal  Register.  1988 
Comp.  Vol.  53.  No.  225,  p.  47336. 

09-25-0154,  Biomedical  Research: 
Records  of  Subjects  in  Cancer  Studies  of 
the  Division  of  Cancer  Prevention  and 
Control,  HHS/NIH/NCI,  publ.  Federal 
Register,  1989  Comp.  November  17, 1989. 
Vol.  54.  No.  221.  p.  47900. 

09-25-0156,  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH. 
HHS/NIH/OD.  publ.  Federal  Register, 
1989  Comp.  November  17, 1989,  Vol.  54, 
No.  221,  p.  47902. 

09-25-0160,  United  States  Renal  Data 
System  (USRDS),  HHS/NIH/NIDDK. 
publ.  Federal  Register.  December  27, 
1989,  Vol.  54,  No.  247,  p.  53190. 

N.  Organization  name  change:  The 
following  systems  have  a  name  change 
due  to  the  renaming  of  the  organization 
from  National  Institute  of  Neurological 
and  Communicative  Disorders  and 
Stroke  (NINCDS)  to  National  Institute  of 
Neurological  Disorders  and  Stroke 
(NINT)S)  and  the  creation  of  a  new 
organization,  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  (NIDCD)  as  follows: 

09-25-0028.  Clinical  Research:  Patient 
Medical  Histories.  HHS/NIH/NLNDS 
and  HHS/NIH/NIDCD.  publ.  Federal 
Register.  1987  Comp.  Vol.  1,  p.  477. 

09-2!>-0100.  Clinical  Research: 
Neuropharmacology  Studies.  HHS/NIH/ 
NINDS,  publ.  Federal  Register,  1987 
Comp.  Vol.  1,  p.  499. 

The  following  systems  have  a  name 
change  due  to  the  renaming  of  the 
organization  from  National  Institute  of 
Arthritis,  Diabetes,  and  Digestive  and 
Kidney  Diseases  (NL\DDK)  to  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK)  as  follows: 

09-25-0038.  Clinical  Research:  Patient 
Data,  HHS/NIH/NIDDK,  publ.  Federal 
Register,  1988  Comp.  Vol.  53,  No.  225,  p. 
47314. 

09-25-0040,  Clinical  Research: 
Southwestern  American  Indian  Patient 


Data,  HHS/NIH/NIDDK,  publ.  Federal 
Register.  1988  Comp.  Vol.  53.  No.  225. 
p.47315. 

09-25-0041,  Research  Resources: 
Scientists  Requesting  Hormone 
Distribution.  HHS/NIH/NIDDK,  publ. 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
484. 

The  following  systems  have  a  name 
change  due  to  the  renaming  of  the 
organization  from  Division  of  Research 
Resources  [DRR)  to  National  Center  for 
Research  Resources  (NCRR)  as  follows: 

09-25-0005,  Administration:  Library 
Circulation  and  User  I.D.  File,  HHS/ 
NIH/OD,  publ.  Federal  Register,  1989 
Comp.  November  17, 1989,  Vol.  54,  No. 
221,  p.  47870. 

0»-25-0156,  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH. 
HHS/NIH/OD,  publ.  Federal  Register, 
1989  Comp.  November  17, 1989.  Vol.  64. 
No.  221,  p.  47902. 

O.  Deleted  systems  of  records.  The 
following  system  of  records  which 
appeared  in  the  1989  annual  publication 
is  now  being  deleted  as  the  records 
were  transferred  to  a  non-Federal  entity: 

0»-25-0021,  Clinical  Research:  Guam 
Patient/Control  Registry.  HHS/NIH/ 
NLNDS.  publ.  Federal  Register,  1989 
Comp.  November  17, 1989,  Vol.  54,  No. 
221.  p.  47874. 

We  are  publishing  all  current  NIH 
Privacy  Act  Systems  since  all  have  been 
changed  to  reflect  minor  modifications. 
All  system  notices  were  last  published 
in  the  Federal  Register.  Privacy  Act 
Issuances.  1987  Compilation.  Volume  1. 
pp.  465-527,  and  selectively  updated  on 
November  24. 1987  in  Vol.  52  No.  226. 
November  22, 1988  in  Vol.  53  No.  225. 
and  on  November  17, 1989  in  Vol.  54.  No. 
221. 

The  following  is  a  list  of  active 
systems  of  records  maintained  by  NIH. 

Table  of  Contents. 

09-25-0001,  Clinical  Research:  Patient 
Records,  HHS/NIH/NHLBI,  publ. 
Federal  Register.  1987  Comp.  Vol.  1.  p. 
466. 

09-25-0002,  Clinical  Research:  Patient 
Phonocardiogram  Records,  HHS/NIH/ 
NHLBI,  publ.  Federal  Register.  1987 
Comp.  Vol.  1.  p.  466. 

09-25-0003,  Administration: 
Authorized  Radionuclide  Users  File, 
HHS/NIH/ORS,  publ.  Federal  Register, 
November  22. 1988.  Vol.  53.  No.  225.  p. 
47303. 

09-25-0005.  Administration:  Library 
Circulation  and  User  ID.  File.  HHS/ 
NIH/OD.  publ.  Federal  Register,  1989 
Comp.  November  17, 1989.  Vol.  54.  No. 
221.  p.  47870. 

09-25-0007.  Administration:  NIH 
Safety  Glasses  Issuance  Program.  HHS/ 


NIH/ORS,  publ.  Federal  Register.  1987 
Comp.  Vol.  1.  p.468. 

0&-25-000a  Administration:  Radiation 
Workers  Monitoring.  HHS/NIH/ORS, 
publ.  Federal  Register,  November  22, 
1988,  Vol.  53,  No.  225.  p.  47308. 

09-25-0010,  Research  Resources: 
Registry  of  Individuals  Potentially 
Exposed  to  Microbial  Agents,  HHS/ 
NIH/NCI.  publ.  Federal  Register,  1989 
Comp.  November  17, 1989.  Vol.  54.  No. 
221.  p.  47871. 

09-25-0011.  Clinical  Research:  Blood 
Donor  Records,  HHS/NIH/CC,  publ. 
Federal  Register,  November  22. 1988. 
Vol.  53,  No.  225,  p.  47310. 

09-25-0012,  Clinical  Research: 
Candidate  Normal  Volunteer  Records. 
HHS/NIH/CC.  publ.  Federal  Register. 
November  22, 1988,  Vol.  53,  No.  225.  p. 
47311. 

09-25-0014,  Clinical  Research:  Student 
Records.  HHS/NIH/CC,  publ.  Federal 
Register,  November  22, 1988,  Vol.  53,  No. 
225.  p.  47311. 

09-25-0015,  Clinical  Research: 
Collaborative  Clinical  Epilepsy 
Research.  HHS/NIH/NINDS.  publ. 
Federal  Register,  1989  Comp.  November 
17, 1989,  Vol.  54.  No.  221.  p.  47872. 

09-25-0016.  Clinical  Research: 
Collaborative  Perinatal  Project  HHS/ 
NIH/NINDS.  publ.  Federal  Register.  1989 
Comp.  November  17, 1989,  Vol.  54,  No. 
221,  p.  47873. 

09-25-0026.  Clinical  Research: 
Ner\'0U8  System  Studies.  HHS/NIH/ 
NLNDS,  publ  Federal  Register,  1989 
Comp.  November  17. 1989,  Vol.  54,  No. 
221,  p.  47874. 

09-25-0028,  Clinical  Research:  Patient 
Medical  Histories.  HHS/NIH/NINDS 
and  HHS/NIH/NIDCD,  publ.  Federal 
Register,  1987  Comp.  Vol.  1,  p.  477. 

09-25-0031,  Clinical  Research: 
Serological  and  Virus  Data  in  Studies 
Related  to  the  Central  Nervous  System. 
HHS /NIH /NLNDS.  publ.  Federal 
Register.  1989  Comp.  November  17. 1989. 
Vol.  54,  No.  221,  p.  47875, 

09-25-0033.  International  Activities: 
Fellowships  Awarded  bv  Foreign 
Organizations.  HHS/NIH/HC.  publ. 
Federal  Register,  1987  Comp,  Vol.  1,  p. 
478. 

09-25-0034,  International  Activities: 
Scholars-in-Residence  Program,  HHS/ 
NIH/FIC,  publ.  Federal  Register.  1989 
Comp.  Vol.  54.  No.  221.  p.  47876. 

09-25-0035.  International  Activities: 
International  Health  Exchange  Programs 
Participants,  HHS/NIH/FIC,  publ. 
Federal  Register,  1989  Comp.  November 
17. 1989.  Vol.  54.  No.  221.  p  47877. 

09-25-0036.  Grants:  IMPAC  (Grant/ 
Contract  Information),  HHS/NIH/DRG. 
publ.  Federal  Register,  1987  Comp..  Vol. 
l.p.480. 
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09-25-0037.  Clinical  Research:  The 
Baltimore  Longitudinal  Study  of  Aging. 
HHS/NIH/NIA.  publ.  Federal  Register. 

1988  Comp.  Vol.  53.  No.  225,  p.  47313. 
0&-25-0038.  Clinical  Research:  Patient 

Data.  HHS/NIH/NIDDK.  publ.  Federal 
Register.  1988  Comp.  Vol.  53,  No.  225.  p. 
47314. 

09-25-0039.  Clinical  Research: 
Diabetes  Mellitus  Reseai^h  Study  of 
Southwestern  American  Indians,  HHS/ 
NIH/NIDDK.  publ.  Federal  Register, 
1987  Comp.  Vol.  1,  p.  483 

09-25-0040,  Clinical  Research: 
Southwestern  American  Indian  Patient 
Data,  HHS/NIH/NIDDK.  publ.  Federal 
Register.  1988  Comp.  Vol.  53.  No.  225,  p 
47315 

09-25-0041.  Research  Resources: 
Scientists  Requesting  Hormone 
Distribution.  HHS/NIH/NIDDK.  publ. 
Federal  Register.  1987  Comp.  Vol.  1.  p. 
484. 

Oe-25-0042.  Clinical  Research: 
National  Institute  of  Dental  Research 
Patient  Records,  HHS/NIH/NIDR.  publ. 
Federal  Register.  1989  Comp.  November 
17. 1989.  Vol.  54.  No.  221,  p.  47878. 

09-25-0044,  Clinical  Research: 
Sensory  Testing  Research  Program, 
H^IS/NIH/NIDR.  publ.  Federal  Register 

1989  Comp.  November  17. 1989,  Vol.  54. 
No.  221.  p.  47879. 

09-25-0046,  Clinical  Research:  Catalog 
of  Clinical  Specimens  from  Patients. 
Volunteers  and  Laboratory  Personnel. 
HHS/NIH/NLMD,  publ.  Federal 
Register,  1989  Comp.  November  17,  1989, 
Vol.  54.  No.  221.  p.  47880. 

09-25-0048,  Clinical  Research: 
Serology-Epidemiolocy  Parasite 
Research,  HHS/NIH/NIAID.  publ 
Federal  Register.  1987  Comp.  Vol.  1.  p. 
487 

09-25-0053.  Clinical  Research:  Vision 
Studies.  HHS/NIH/NEl.  publ.  Federal 
Register.  1988  Comp.  Vol.  53,  No.  225.  p. 
47318. 

09-25-0054.  Administration:  Property 
Accounting,  HHS/NIH/ORS.  publ. 
Federal  Register.  1988  Comp.  Vol.  53. 
No.  225,  p.  47318. 

09-25-0057,  Clinical  Research: 
Burkitt's  Lymphoma  Registry,  HHS/ 
NIH/NCI.  publ.  Federal  Register  1988 
Comp.  Vol.  53.  No.  225.  p.  47319. 

09-25-0060,  Clinical  Research: 
Division  of  Cancer  Treatment  Clinical 
Investigations.  HHS/NIH/NCI.  publ. 
Federal  Register.  1989  Comp.  November 
17. 1989.  VoL  54.  No.  221.  p.  47881. 

09-25-0067,  Clinical  Research: 
National  Cancer  Incidence  Surveys, 
HHS/NIH/NCL  publ.  Federal  Register. 
1987  Comp.  Vol.  1.  p.  491. 

09-25-0069,  NIH  Clinical  Center 
Admissions  of  the  National  Cancer 
institute.  HHS/NIH/NCI.  publ.  Federal 


Register,  1989  Comp.  November  17. 1989. 
Vol.  54.  No  221.  p.  47882. 

09-25-0074.  Clinical  Research: 
Division  of  Cancer  Biology  and 
Diagnosis  Patient  Tnals,  HHS/NIH/NCI. 
publ.  Federal  Register,  1988  Comp.  Vol. 
53,  No.  225.  p.  47322. 

09-25-0075.  Administration: 
Institutions  Submitting  Assurances  for 
Protection  from  Research  Risks  and 
Animal  Welfare.  HHS/NIH/OD/OER. 
publ.  Federal  Register.  1989  Comp. 
November  17, 1989,  Vol.  54.  No.  221.  p. 
47883. 

09-25-0077,  Biological  Carcinogenesis 
Branch  Human  Specimen  Program. 
HHS/NIH/NCI.  publ.  Federal  Register. 
1989  Comp.  November  17. 1989,  Vol  54, 
No.  221.  p.  47883. 

09-25-0078.  Administration: 
Consultant  File.  HHS/NIH/NHLBL  publ 
Federal  Register,  1988  Comp  Vol.  53, 
No.  225,  p  47324. 

09-25-0087.  Administration: 
Employees  and  Consultants.  HHS/NIH/ 
NIAID,  publ.  Federal  Register,  1989 
Comp.  November  17, 1989.  Vol.  54.  No. 
221.  p.  47884. 

09-25-0091.  Administration:  General 
Files  on  Employees,  Donors  and        «Tr"-> 
Correspondents.  HHS/NIH/NEl.  publ.^ 
Federal  Register.  1988  Comp.  Vol.  53. 
No.  225.  p.  47328. 

09-25-0093,  Administration: 
Administration  Authors,  Reviewers  and 
Members  of  the  journal  of  the  National 
Cancer  Institute.  HHS/NIH/NCI.  publ. 
Federal  Register.  1989  Comp.  November 
17.  1989.  Vol.  54.  No.  221.  p.  47885. 

09-25-0096.  Contracts:  National 
Cancer  Institute  Contract  Management 
System  Principal  Investigators,  Project 
Officers  and  Contract  Specialists,  HHS/ 
NIH/NCI.  ptibl.  Federal  Register.  1989 
Comp.  November  17.  1989.  Vol.  54.  No. 
221.  p.  47886. 

09-25-0099.  Clinical  Research:  Patient 
Medical  Records.  HHS/NIH/CC.  publ. 
Federal  Register.  1988  Comp.  Vol.  53. 
No.  225.  p.  47328. 

09-25-0100,  Clinical  Research: 
Neurophannacologv  Studies.  HHS/NIH/ 
NINDS.  publ  Federal  Register,  1987 
Comp.  Vol  1,  p.  499. 

09-25-0102.  Administration:  Grants 
Associates  Program  Working  Files, 
HHS/NIH/DRG,  publ.  Federal  Register, 
1987  Comp.  Vol.1,  p.  500. 

09-25-0105.  Administration:  Health 
Records  of  Fjnployees.  Visiting 
Scientists.  Fellows.  Contractors  and 
Relatives  of  Inpatients,  HHS/NIH/OD, 
publ.  Federal  Register.  1987  Comp.  Vol. 
l.p.  501. 

09-25-0106.  Administration:  Executive 
Secretariat  Correspondence  Records. 
HHS/NIH/OD,  publ.  Federal  RegUter, 
1989  Comp.  November  17. 1989.  Vol.  54. 
No.  221.  p  47887. 


09-2S-010B,  Personnel  Guest 
Researchers/Student  Scientists/ 
Scientists  Emeriti.  HHS/NIH/DPM, 
publ  Federal  Register.  1987  Comp.  Vol. 
1,  p.  502. 

09-25-0112.  Extramural  Awards: 
Research,  Research  Training,  Fellowship 
and  Construction  Applications  and 
Related  Awards,  HHS/NIH/OD,  publ. 
Federal  Register,  1989  Comp.  November 
17, 1989.  Vol.  54.  No.  221.  p.  47887. 

09-25-0115,  Administration:  Curricula 
Vitap  of  Consultants  and  Clinical 
Investigators,  HHS/N1H/NL\ID.  publ. 
Federal  Register,  1989  Comp.  November 
17,  1989.  Vol.  54.  No.  221.  p.  47890. 

09-25-0118.  Contracts:  Professional 
Services  Contractors.  HHS/NIH/NQ. 
publ.  Federal  Register,  1987  Comp.  Vol. 
1,  p.  506. 

09-25-0121.  International  Activities: 
Senior  International  Fellowships 
Program.  HHS/NIH/RC.  publ.  Fedeeel 
Register.  1987  Comp.  Vol.  1.  p.  507. 

09-25-0124.  Administration: 
Pharmacology  Research  Associates. 
HHS/NIH/NIGMS.  publ.  Federal 
Register.  1988  Comp.  Vol.  53.  No.  225.  p. 
47331. 

09-25-0128.  Clinical  Research: 
National  Heart.  Lung,  and  Blood 
Institute  Epidemiological  and  Biometric 
Studies,  HHS/NIH/NHLBI.  publ.  Federal 
Register.  1988  Comp.  VoL  53.  No.  225.  p. 
47332. 

09-25-0128,  Clinical  Research:  Neural 
Prosthesis  and  Biomedical  Engineering 
Studies.  HHS/NIH/NINDS,  publ. 
Federal  Register.  1989  Comp.  November 
17. 1989,  Vol.  54.  No.  221,  p  47891. 

09-25-0129,  Clinical  Research:  Clinical 
Research  Studies  Dealing  with  Hearing. 
Speech,  Language  and  Chemosensory 
Disorders,  HHS/NIH/NIDCD,  pubL 
Federal  Register.  1989  Comp.  November 
17.  1989.  Vol.  54.  No.  221,  p.  47892. 

09-25-0130.  Clinical  Research  Studies 
in  the  Division  of  Cancer  Cause  and 
Prevention.  HHS/NIH/NCL  publ. 
Federal  Register.  1988  Comp.  Vol  53, 
No.  225.  p.  47333. 

09-25-0133.  Clinical  Research:  Kidney 
Transplant  Histo-compatibility  Study 
(KTHS),  HHS/NIH/NIAID,  publ.  Federal 
Register.  1988  Comp.  Vol  53,  No  225,  p. 
47334. 

09-25-0134,  Clinical  Research: 
Epidemiology  Studies,  National  Institute 
of  Environmental  Health  Sciences, 
HHS/NIH/NIEHS.  publ.  Federal 
Register.  1989  Comp.  November  17, 1989, 
Vol.  54.  No.  221.  p.  47892. 

09-25-0140.  International  Activities: 
International  Scientific  Research  in 
Intramural  Laboratories  at  National 
Institutes  of  Health,  HHS/NIH/FIC. 
publ.  Federal  Register,  1989  Comp. 
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November  17. 1989.  Vol.  54.  No.  221,  p. 
47894. 

09-25-0142.  Clinical  Research: 
Records  of  Subjects  in  Intramural 
Research,  Epidemiology,  Demography 
and  Biometry  Studies  on  Aging,  HHS/ 
NIH/NIA,  publ.  Federal  Register,  1988 
Comp.  Vol.  53.  No.  225.  p.  47336. 

09-25-0143,  Biomedical  Research: 
Records  of  Subjects  in  Clinical, 
Epidemiologic  and  Biometric  Studies  of 
the  National  Institute  of  Allergy  and 
Infectious  Diseases,  HHS/NIH/NL\ID, 
publ.  Federal  Register,  1989  Comp. 
November  17. 1989,  Vol.  54.  No.  221.  p. 
47895. 

09-25-0145.  Clinical  Trials  and 
Epidemiological  Studies  Dealing  with 
Visual  Disease  and  Disorders  in  the 
National  Eye  Institute.  HHS/NIH/NEl. 
publ.  Federal  Register,  March  26, 1990. 
Vol.  55,  No.  58,  p.  11061. 

09-25-0148,  Contracted  and  Contract- 
Related  Research:  Records  of  Subjects 
in  Clinical,  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD,  publ.  Federal  Register. 
1989  Comp.  November  17. 1989.  Vol.  54. 
No.  221.  p.  47897. 

09-25-0151.  Administration:  Public 
Health  Service  ALERT  Records 
Concerning  Individuals  Under 
Investigation  for  Possible  Misconduct  In 
Science  or  Subject  to  Sanctions  for  Such 
Misconduct,  HHS/PHS/NIH.  publ. 
Federal  Register,  1987  Comp.  Vol.  1,  p. 
519. 

09-25-0152,  Biomedical  Research: 
Records  of  Subjects  in  National  Institute 
of  Dental  Research  Contracted 
Epidemiological  and  Biometric  Studies, 
HHS/NIH/NIDR,  publ.  Federal  Register. 
1987  Comp.  Vol.  1.  p.  520. 

09-25-0153.  Biomedical  Research; 
Records  of  Subjects  in  Biomedical  and 
Behavioral  Studies  of  Child  Health  and 
Human  Development,  HHS/NIH/ 
NICHD,  publ.  Federal  Register.  1989 
Comp.  November  17, 1989,  Vol.  54.  No. 
221.  p.  47899. 

09-25-0154,  Biomedical  Research: 
Records  of  Subjects  in  Cancer  Studies  of 
the  Division  of  Cancer  Prevention  and 
Control,  HHS/NIH/NCI.  publ.  Federal 
Register,  1989  Comp.  November  17. 1989. 
Vol.  54.  No.  221.  p.  47900. 

09-25-0156.  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  NIH. 
HHS/NIH/OD.  publ.  Federal  Register. 
1989  Comp.  November  17, 1989,  Vol.  54, 
No.  221.  p.  47902. 

09-25-0158.  Administration:  Records 
of  Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 


Program.  HHS/NIH/OD.  publ.  Federal 
Register,  1987  Comp,  Vol.  1.  p.  526. 

09-25-0160.  United  States  Renal  Data 
System  (USRDS).  HHS/NIH/NIDDK. 
publ.  Federal  Register.  December  27. 
1989.  Vol.  54,  No.  247.  p.  53190. 

09-25-0161.  Administration:  NIH 
Consultant  File,  HHS/NIH/DRG  publ. 
Federal  Register.  May  22. 1990.  Vol.  55. 
No.  99,  p.  21114. 

Dated:  December  26. 1990. 
William  F.  Raub. 
Acting  Director,  National  Institutes  of  Health. 

09-25-0001 

SYSTEM  name: 

Clinical  Research:  Patient  Records, 
HHS/NIH/NHLBI. 

SECURITY  CLASSinCATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health.  Building 
10.  9000  Rockville  Pike,  Bethesda.  MD 
20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  of  the  National  Heart.  Lung, 
and  Blood  Institute  (NHLBI)  under  study 
at  the  National  Institutes  of  Health 
(NIH). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  histories,  diagnostic  studies, 
laboratory  data,  treatment. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use  241(e).  287,  287a. 

PURPOSE(S):  -^ 

(1)  For  use  by  physicians  in  evaluation 
and  treatment  of  patients  under  study  at 
NIH. 

(2)  To  furnish  patient  data  to  patients, 
their  families,  and  with  patients' 
consent,  to  their  private  physicians. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  infectious  diseases  may  be 
reported  to  state  government  as  required 
by  law. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Departoent  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 


her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected, 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  card  index,  laboratory 
books,  computer  memory. 

RETRIEVABtUTY: 

Indexed  by  name  or  patient  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as^ 
appropriate  for  each  location.  Each  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
authorized  physicians  and  their 
assistants. 

2.  Physical  Safeguards:  Records  are 
kept  in  secure  locked  metal  or  wood  file 
cabinets  and,  in  some  instances,  in 
locked  offices. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Access  to  computerized  records  is 
controlled  by  keyword  codes  available 
only  to  authorized  users. 

TTiese  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary'  Chapter  PHS  hf:  45-13, 
and  Part  6.  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (RPS  Pub.  41  and  PIPS  Pub. 
31). 

RETENTION  AND  DISPOSAU 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
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"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  300O-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
conditions  on  disposal. 

•VSTtM  MANAaEII(t)  ANO  AOORCSS: 

National  Heart.  Lung,  and  Blood 
Institute.  Administrative  Officer, 
Division  of  Intramural  Research, 
Building  10.  Room  7N218,  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PHOCSOUmf. 

To  determine  if  a  record  exists, 
contact:  National  Institutes  of  Fleaith, 
Privacy  Act  Coordinator,  NH1£I, 
Building  31.  Room  5A08,  9000  Rockville 
Pike,  Bethesda.  MD  20892. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECOnOS  Access  PROCEOUNS: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any 

CONTEST1NO  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Referring  physicians,  hospitals  and 
medical  centers,  patients  and  families, 
results  of  procedures  and  tests  of  NIH 
patients. 

SYSTEMS  EXEMFTEO  FROM  CERTAIN 
raOVISJOMS  OF  THE  ACT 

None. 
09-2S-0002 

SYSTEM  NAME: 

Clinical  Research:  Patient 
Phonocardiogram  Records.  HHS/NIH/ 
NHLBI 

SCCURTTV  CtJUSIFICATION: 

None, 


SYSTEM  LOCATION: 

Building  10.  room  6N258.  National 
Institutes  of  Health,  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Heart  surgery  patients  in  the  NIH 
Clinical  Center  with  prosthetic  valve 
dysfunction. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

421  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

VoT  research  to  develop  non-invasive 
diagnostic  techniques  for  detecting 
prosthetic  valve  dysfunction. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

3  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  component.s:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected 


POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  ANO 
DISPOSING  OF  RECORDS  m  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tapes, 
in  log  books,  and  in  file  folders. 

RETRIEVABILfTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Records  are  , 
available  only  to  physicians  and  to 
authorized  medical  records  personnel. 

2.  Physical  Saftiguards: 
Phonocardiogranis  are  kept  in  the 
patient  medical  records  fie 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staffer 
other  designated  officials. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual.  "Safeguarding 
Records  Contained  in  S.\  stems  of 
Records."  supplementary  Chapter  PHS 
hf:  45-13,  and  part  6.  "ADP  Systems 
Security,"  of  the  HI  IS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standard.*  (FIPS  Pub.  41  and 
FlPSPub.  31). 

RETI-NTION  ANO  DISPOSAL: 

Records  are  retamed  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  .\IH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
.Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
conditions  on  disposal. 

SYSTEM  MANAGER  ANO  ADDRESSES: 

Administrative  Officer,  NHLBI,  DIR. 
Building  10,  room  7N218,  9000  Rockville 
Pike,  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Privacy  Act  Coordinator. 
NHLBI,  Building  31,  room  5A08,  NIH. 
9000  Rockville  Pike,  Bethesda,  MD 
20892. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
m.ade,  designate  in  writins,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 
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RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Attending  physicians  and 
collaborating  researchers  and  patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0003 

SYSTEM  name: 

Administration:  Authorized 
Radionuclide  Users  File.  HHS/NIH/ 
ORS. 

SECURITY  CLASSinCATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health.  Building 
21,  room  106,  9000  Rock\ille  Pike. 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Research  Investigators  within  NIH 
and  outside  holding  NIH-NRC  Board 
License  for  radioactive  material. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Radioactive  material  users. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  241. 

PURPOSE  OF  TMB  SYSTEM: 

To  provide  adequate  administrative 
controls  to  assure  compliance  with  NIH 
Radiation  Safety  policy. 


ROUTINf  USES  OF  RECOfWt  MAINTAINEO  IN 
THE  SYSTEM,  IWCLUD4N0  CATEOORICS  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Training  and  experience 
information  transferred  to  place  of  new 
employment. 

2.  Personnel  exposure  data  transferred 
to  place  of  new  employment. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  from  this 
system  of  records  by  the  Department  of 
Health  and  Human  Services  (HHS)  to 
the  Department  of  Justice,  or  to  a  court 
or  other  tribunal,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  htigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POuaES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVIMO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  cabinet. 

retrievabiuty: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel. 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  Health  Physicists,  staff  Physical 
Science  Technicians,  and  administrative 
personnel  of  the  branch. 

2.  Physical  Safeguards:  Records  are 
generally  stored  in  locked  file  cabinets 
or  in  cabinets  that  are  in  rooms  that  can 
be  locked  during  off-duty  hours. 


3.  Procedural  Safeguards:  Access  to 
files  is  strictly  limited  to  Radiation 
Safety  Branch  personnel  staff.  Records 
may  be  removed  from  files  only  at  the 
request  of  authorized  personnel.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  users. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
items  1300-B-13  through  16.  The  records 
control  schedule  may  be  obtained  by 
writing  to  the  system  manager  at  the 
address  below, 

SYSTEM  MANAGER  AND  ADDRESSES: 

Chief,  Data  and  Analytical  Ser\ices 
Section,  Radiation  Safety  Branch.  ORS. 
Building  21.  room  104,  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 

Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant. 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Individual,  previous  employers  and 
educational  institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  T>«E  ACT 

None 
09-2S-0005 

SYSTEM  NAME: 

Administration;  Library  Circulation 
and  User  ID.  File.  HHS/NIH/OD. 
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Mcumrv  CLAMinCATiOM: 

None. 

SY«TiM  location: 

Building  10.  room  1L07,  9000  Rockville 
Pike.  Bethesda,  MD  20892  and 

Building  12A,  room  3018.  9000  Rockville 
Pike,  Bethesda,  MD  20892  and 

Building  38.  room  1S33.  9000  Rockville 
Pike.  Bethesda.  MD  20892 

CATfOORieS  Of  mOtVIDUALS  COVERCO  BY  THt 
SYtTEM: 

NIH  employees. 

CATEOOmCS  Of  RECOMOS  IN  THE  tVSTEM: 

Library  records. 

avthority  for  maintenance  of  the 
system: 

Public  Health  Service  Act:  42  U.S.C. 
241. 

PURt>OSC  Of  THE  SYSTEM: 

Library  material,  services  and 
circulation  control. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOINO  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

1.  Records  of  Library  users  may  be 
disclosed  to  NIH  contractors  and  staff  in 
order  to  accomplish  library  material, 
services  and  circulation  control. 
Recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
those  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  Its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POUCIES  ANO  PRACTICES  FOR  STORING, 
RFTRIEVINO,  ACCESSINO.  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  tape 
and  disc,  and  on  file  cards. 

RETRIEV  ability: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Library  staff  members  who  need  to 
verify  that  Library  identification  cards 
have  been  issued  to  those  Library  users 
requesting  services  such  as  MEDLINE 
and  other  computer  online  bibliographic 
searches,  translations  and  interlibrary 
loans.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  The  office 
housing  the  cabinets  and  file  drawers 
for  storage  of  records  are  locked  during 
all  library  off-duty  hours.  During  all  duty 
hours  offices  are  attended  by  employees 
who  maintain  the  files. 

3.  Procedural  Safeguards:  Access  to 
the  file  is  strictly  controlled  by 
employees  who  maintain  the  files. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
authorized  users. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13, 
and  part  6.  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  PIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  8000-D-2,  which 
allows  records  to  be  kept  until 
superseded  or  for  a  maximum  period  of 
6  years.  Refer  to  the  NIH  Manual 
Chapter  for  specific  conditions  on 
disposal. 


SYSTEM  MANAGER  AND  ADDRESSES: 

Chief.  Reference  and  Bibliographic 
Services  Section,  Library  Branch, 
National  Center  for  Research 
Resources,  Building  10,  room  1L21, 
NIH.  9000  Rockville  Pike,  Bethesda, 
MD  20892  and 

Librarian,  Division  of  Computer 
Research  and  Technology.  Building 
12A.  room  3018.  NIH.  9000  Rockville 
Pike,  Bethesda,  MD  20892  and 

Chief,  Public  Services  Division,  Library 
Operations,  National  Library  of 
Medicine,  Building  38,  room  1S33.  9000 
Rockville  Pike,  Bethesda,  MD  20892 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
You  may  also  request  a  list  of 
accountable  disclosures  that  have  been 
made  of  your  record,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  along 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individual.  NIH  Library  ID  card  data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
C9-25-0007 
SYSTEM  NAME: 

Administration:  NIH  Safety  Glasses 
Issuance  Program,  HIIS/NIH/ORS. 

SECURITY  classification: 

None. 
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system  location: 

Building  13.  room  G901.  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  Of  INOIVIOUAL8  COVERED  BY  THE 

SYSTEM: 

NIH  employees  who  apply  for  safety 
glasses. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Explanation  of  eye  impact  and  hazard 
occupation. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7902. 

PURPOSE  OF  THE  SYSTEM: 

Records  are  used  for  proper 
distribution  of  safety  glasses  and  for 
proof  of  delivery. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUOiNG  CATEGORIES  OF 
USERS  ANO  THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquirv 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided. 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUOES  ANO  PRACTICES  fOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAOr 

Records  are  stored  in  file  folders. 


RETRIEV  ABiLrrv: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthonzed 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  users:  Access  is  limited 
to  personnel  involved  in  safety  glasses 
issuance  program,  to  supervisors  of 
employees  who  have  requested  glasses 
and  to  personnel  involved  in  accounting 

2.  Physical  safeguards:  Record  storage 
locations  are  locked  when  unattended. 

3.  Procedural  safeguards:  Access  to 
file  rooms  and  files  is  controlled  by 
system  manager  or  designee. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-3Ci;,  item  1300-B-3,  which 
allows  records  to  be  kept  for  a 
maximum  penod  of  5  years.  Refer  to  the 
.NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Dpputv  Director,  Division  of  Safety. 
ORS,  BuUding  31.  room  lC02,  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
nol£:rization  of  the  request  or  a  wntten 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  fi\  e  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  .dentify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  information  to  how  the 


record  u  inaccurate,  incomplete, 
untimely  or  irrelevant.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Previous  employer  and  education 

institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISK>NS  Of  THE  ACT 

None. 
0»-2&-O008 

SYSTEM  name: 

Administration;  Radiation  Workers 
Monitoring,  HHS/NIH/ORS. 

SECURrrY  classification: 

None. 

system  location: 

National  Institutes  of  Health.  Building 

21,  room  134,  9000  Rockville  Pike, 

Bethesda.  MD  20892  and 
National  Institutes  of  Health.  Building 

12,  Computer  Center.  Bethesda,  MD 

20892 

categories  Of  IMDrVIDUALS  COVERED  BY  THE 

system: 

NIH  workers  using  radioactive 
materials  or  radiation  producing 
equipment. 

categories  Of  RECORDS  IN  THE  SYSTEM: 

Radiation  exposure  incident  reports, 
film  badge  exposure  reports,  urine  and 
whole  body  counting  reports 

AUTHORITY  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

5  U.S.C.  7902. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  assure  legal  compliance  with 
requirement  of  Nuclear  Regulator> 
Commission  to  maintain  internal  and 
external  radiation  exposure  data  and 
any  radiation  incident  follow-up  reports. 
(2)  To  monitor  personnel  exposures  in 
order  that  they  be  maintained  at  the 
lowest  levels  reasonably  achievable. 

ROUTINE  USES  Of  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  MCLUOHM  CATEOORIES  Of 
USERS  ANO  THE  PURPOSES  Of  SUCH  USES: 

1.  Radiation  exposure  history  may  be 
t-ansferred  to  new  employer  or  to 
Nuclear  Regulatory  Commission  on  their 
requests. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 


1248 


Federal  Register  /  Vol.  56,  No.  8  /  Friday.  January  11,  1991  /  Notices 


to  the  Department  of  lustice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  htigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

MMjatt  AND  nucTicct  POH  rroRiNO, 
nrnwvwQ,  acccssino,  mttainino,  and 
msMMiMQ  or  mconps  in  thi  SYtrcM: 

•tonaok: 

Records  are  stored  in  card  file  and 
computer  tapes. 

RCmiCVABIUTV: 

Records  are  retrieved  by  name  and 
group  number. 

SAfEOUIIAJIOS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  followmg: 

1.  Authorized  users:  Access  to 
information  stored  is  limited  to  the 
system  manager  and  Radiation  Safety 
Branch  (RSB)  staff. 

2.  Physical  safeguards;  Information  is 
filed  in  cabinets  in  Building  21  or  in 
computer  disc  files  or  magnetic  drum 
mass  storage.  Building  21  is  locked 
during  non-working  hours.  In  addition 
there  is  a  security  fence  with  locked 
gate  surrounding  Building  21.  File 
cabinets  are  in  rooms  with  RSB 
employees  who  monitor  access  to  the 
information  therein. 

3.  Procedural  safeguards:  Access  to 
computer  files  is  limited  only  to 
personnel  who  know  the  initial  set 
assigned  by  the  Division  of  Computer 
Research  and  Technology  (DCRT),  file 
names,  storage  locations,  and  ke^nvords 
protecting  these  files.  Access  to  file 
cabinets  is  controlled  by  office 
personnel  who  personally  recognize  RSB 
staff  members. 


These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FTPS  Pub. 
31). 

RETtKTIOM  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361):  item  1300-B-9  for 
exposure  incident  files,  which  allows 
records  to  be  destroyed  after  10  years; 
and  item  1300-B-lO  for  radiation 
exposure  records,  which  does  not  allow 
disposal  at  this  time.  Refer  to  the  NIH 
Manual  Chapter  for  specific  retention 
instructions. 

SYSTCM  MANAOCR  AND  ADDRESS: 

National  Institutes  of  Health,  Chief, 
Data  and  Analytical  Services  Section, 
Radiation  Safety  Branch,  DS,  ORS, 
Building  21,  room  104,  9000  Rockville 
Pike.  Bethesda,  MD  20892. 

NOTIFICATtOM  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTCST1NO  RECORD  PROCEDURES: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  information  to  how  the 
record  is  inaccurate,  incomplete, 
untimely  or  irrelevant.  The  right  to 
contest  records  is  limited  to  information 


which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Previous  employer  and  education 
institutions. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACTt 

None. 
0»-2S-0010 

SYSTEM  NAME: 

Research  Resources:  Registry  of 
Individuals  Potentially  Exposed  to 
Microbial  Agents,  HHS/NIH/NCI. 

SECURITY  classification: 
None. 

SYSTEM  location: 

National  Institutes  of  Health, 
Executive  Plaza  North,  room  540,  6130 
Executive  Blvd..  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  potentially  exposed  to 
biohazardous  microbial  agents. 

CATEOORIES  of  RECORDS  IN  THE  SYSTEM: 

Microbial  agents  registry. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  241. 
PURPOSE  OP  THE  SYSTEM: 

(1)  To  serve  as  a  base  for  health  and 
safety  for  individuals  and  organizations 
involved  in  use  of  potentially  hazardous 
agents.  (2)  To  identify  potential  hazards. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
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of  its  components,  is  a  party  to  litigation 
or  has  any  interest  In  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

poucies  and  practices  for  storaoc, 
rethievino,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
magnetic  tape,  and  3380  disks. 

RETRIEVABILrrV: 

Records  are  retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location.  Each  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees 
authorized  to  use  the  records  include 
professional  staff  in  the  Biological 
Carcinogenesis  Branch  who  have  been 
informed  of  the  need  for  maintaining 
confidentiality  of  the  records. 

2.  Physical  Safeguards:  Office  records 
are  kept  in  closed  cabinets  in  offices 
which  are  locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
the  file  is  strictly  controlled  by  the 
system  manager  and  his  designee,  and 
records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  knovra  only  to 
the  authorized  users. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  chapter  PHS.hf:  45-13, 
and  part  6,  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 


(HHS  Records  Management  Manual. 
Appendix  B-361):  item  7000-B-l  for 
exposure  Incident  files,  which  does  not 
allow  records  to  be  destroyed.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
retention  instructions. 

SYSTEM  MANAGER  AND  ADDRESSES: 

National  Cancer  Institute.  Division  of 
Cancer  Etiology,  Biological 
Carcinogenesis  Program  Coordinator, 
Research  Resources  Biological 
Carcinogenesis  Branch,  Executive  Plaza 
North,  room  540,  6130  Executive  Blvd., 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individuals  and/or  organizations 
providing  specimens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-2S-O011 

SYSTEM  NAME: 

Clinical  Research:  Blood  Donor 
Records,  HHS/NIH/CC. 

SECURfTY  CLASSIFICATION: 

None. 


SVrrCM  LOCATION: 

Department  of  Transfusion  Medicine 
National  Institutes  of  Health.  Building 
10,  room  1C711.  9000  Rockx-ille  Pike. 
Bethesda.  MD  20892. 

CATEGORIES  OF  MOfVIOUALS  COVERED  BY  "HE 
SYSTESC 

Donors  of  blood  and  blood 
components  to  be  used  in  the  NIH 
Clinical  Center  for  patient  infusions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTCM: 

Past  donations,  blood  types, 
phenotypes.  Laboratory  results  of 
hepatitis  testing,  serologic  reactions  on 
all  blood  samples,  donations  of  blood  or 
blood  components. 

AUTHORITY  FOR  MAlNTlNANCt  OF  THB 
SYSTEM: 

"Preparation  of  Biological  Products" 
of  the  Public  Health  Service  Act  (42 
U.S.C.  263). 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  provide  a  means  for  contacting 
blood  donors  for  patient  care  and 
research.  (2)  To  provide  a  medical 
history  of  all  donors  for  the  transfusion 
records  of  each  blood  unit. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  their  staff  in  order  to 
accomphsh  the  purposes  for  which  the 
records  are  collected.  The  recipients  are 
required  to  comply  with  the 
requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Certain  diseases,  including 
infectious  diseases,  may  be  reported  to 
State  or  Federal  government  as  required 
by  State  or  Federal  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department  or  any 
employee  of  the  Department  In  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
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individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

MUCItS  ANO  MACTKCS  rOR  STOfUNO, 
WTWKIWO.  ACCCnnM,  RrrAININO,  AND 
I  or  MCOWOt  M  TMI  tVSTUft 


troNAOC: 


Records  are  stored  in  a  computer  Tile. 
on  donor  cards,  and  on  microfilm 

KcnncvAnuTv: 

Records  are  retrieved  by  a  unique 
control  number  assigned  lo  each 
individual  donor 

SAnOUARfM: 

Access  is  granted  only  to  authorized 
employees  in  the  Department  of 
Transfusion  Medicine  including 
physicians,  nurses,  technologists, 
computer  operators,  and  the 
department's  administrative  officer. 

1.  Authorized  Users:  Access  is  granted 
only  to  authorized  employees  of  the 
Department  of  Transfusion  Medicine 
including  physicians,  nurses 
technologists,  computer  operators  and 
the  secretary  lo  the  Chief. 

2.  Physical  Safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  lo 
manual  files  is  limited  lo  authorized 
users.  Access  lo  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  users. 

These  practices  are  In  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Proces.sing 
Standards  (FTPS  Pub.  41  and  FTPS  Pub. 
31). 

HmNTION  AND  OtWOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-381),  item  3000-E-50.  Refer 
lo  the  NIH  Manual  Chapter  for  speciHc 
conditions  on  disposal. 


rvSTCM  MANAOCN  ANO  AODKCSS: 

Chief,  Department  of  Transfusion 
Medicine,  National  Institutes  of  Health, 
Building  10.  room  1C7]1,  9000  Rock ville 
Pike.  Belhesdi).  MD  20«92. 

NOTIFICATION  MOCf  DURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowins  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
Individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact 
the  system  manager  at  the  address 
specilied  above.  Requesters  should 
provide  the  same  information  as  is 
required  under  the  notification 
procedures  above.  Individuals  may  also 
request  listings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  cnrrection, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete) 

RECORD  SOURCE  CATEOORIES: 

Data  are  collected  from  the  individual. 

SVSTEMS  EXUimO  mOM  CERTAIN 
PROVISION*  OF  TNE  ACT: 

None. 
09-25-0012 
StSTEM  NAME: 

Clinical  Research:  Candidate  Normal 
Volunteer  Records,  HHS/NIH/CC. 

SECURmr  CLASSIFICATION.- 

None 


svsTSM  location: 

Social  Work  Department,  National 
Institutes  of  Health.  Building  10.  room 
1C121-B,  9000  Rockville  Pike,  Bethesda. 
KID  20892. 

categories  of  individuals  covered  SY  THf 

svstem: 

Normally  healthy  individuals  who 
volunteer  to  participate  in  NIH  studies. 

categories  of  records  in  the  system: 

Program  application,  health 
questionnaire  and  record  of 
participation. 

authority  for  maintenance  of  the 
system: 

42  use.  241,  263. 

PURPOSE  OF  THE  SYSTEM: 

(1)  To  determine  suitability  for 
participation  in  the  normal  volunteer 
program,  (2)  to  document  remuneration 
of  normal  volunteers,  (3)  lo  provide  a 
record  of  participation  lo  be  used  (a)  in 
writing  letters  of  recommendation/ 
reference  for  the  volunteer,  and  (b) 
preparing  reports  on  the  normal 
V'oiunteer  program. 

routine  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  ANO  THE  PROGRAM  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  diseases,  including 
infectious  diseases,  may  be  reported  to 
appropriate  representatives  of  State  or 
Federal  Government  as  required  by 
State  or  Federal  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
,MH  Clinical  Center. 

4.  Disclosure  may  be  made  lo  a 
congressional  office  from  the  record  of 
an  individual  in  response  lo  an  inquiry 
from  the  congressional  ofTice  made  at 
the  request  of  that  individual. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMM,  RfTAININO,  AND 
DISPOSHM  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Program  applications  and  health 
questionnaires  are  stored  in  file  folders. 
Records  of  participation  are  stored  on 
index  cards. 

I 

RETRIEVABILTTY: 

Records  are  retrieved  by  name. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
eppropriale  for  each  location  and  for  the 
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particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following; 

1.  Authorized  Users:  Access  is  granted 
only  lo  the  Normal  Volunteer  Program 
staff  and  to  NIH  physicians  who  have 
requested  the  recruitment  of  volunteers 
for  their  clinical  research  projects. 

2.  Physical  Safeguards;  Access  to  the 
files  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 
Record  facilities  are  locked  when 
system  personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
the  files  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3000-E-61,  which 
allows  records  to  be  kept  until 
superseded  or  for  a  maximum  period  of 
3  years.  Refer  to  the  NIH  Manual 
Chapter  for  specific  conditions  on 
disposal. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Chief,  Normal  Volunteer 
Program,  National  Institutes  of  Health. 
Building  10,  room  1C121-B.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  lo  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  wTitten 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 


family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact: 
Assistant  Chief,  Normal  Volunteer 
Program,  National  Institutes  of  Health, 
Building  10,  room  1C121-B.  9000 
Rockville  Pike,  Bethesda,  MD  20892;  and 
provide  the  information  descnbed  under 
Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete) 

RECORD  SOURCE  CATEGORIES: 

Volunteer,  sponsoring  contractor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0014 

SYSTEM  NAME: 

Clinical  Research:  Student  Records. 
HHS/NIH/CC. 

SECURITY  cla:3ificatk>n: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
10.  Room  1C-121B,  9000  Rockville  Pike. 
Bethesda,  MD  20892 

Write  lo  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Potential  and  accepted  Medical  Staff 
and  Research  Fellows,  medical  students 
and  other  students  in  NIH  training 
programs 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  form,  transcripts, 
references,  evaluations. 

authorrry  for  maintenance  of  the 
system: 
42  U.S.C.  241. 


PURPOSE  OF  THE  SYSTEM: 

(1)  To  identify  candidates  for  Medical 
Slaff  and  Research  Fellow,  clinical 
elective,  and  other  training  positions.  (2) 
To  maintain  a  permanent  record  of 
those  individuals  who  have  received 
clinical  research  training  at  the  N'lH  for 
historical  and  reference  uses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDtNG  CATEOORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  Information  may  be  used  to  respond 
to  congressional  inquines  for 
constituents  concerning  admission  to  the 
program. 

2.  Information  may  be  used  to  respond 
to  prospective  future  employers  of  these 
individuals  who  wish  to  confirm  their 
presence  at  NIH, 

POUClES  AND  PRACTICES  FOR  STORING. 
RTTRIEVING,  ACCESSING.  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

fiTORACE: 

Records  are  stored  in  file  folders. 

retrievabiuty: 

Records  are  retrieved  by  name  and 

year 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  m  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  foUowmg: 

1  Authorized  Users:  Employees  who 
maintain  records  m  this  system  are 
instructed  to  grant  regular  access  only  to 
health  care  personnel  of  the  NIH  who 
are  involved  in  the  evaluation  and 
selection  of  training  candidates 

2.  Physical  Safeguards;  Records  are 
maintained  in  locked  cabinets  with 
access  limited  to  authorized  personnel. 
including  the  systems  manager  and  staff 
of  the  Normal  Volunteer  Program. 

3.  Procedural  Safeguards:  Access  to 
the  files  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authonty  of  the  MH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  items  2300-320-1-13. 
which  allows  records  lo  be  kept  up  to  a 
maximum  period  of  10  years.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 
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•vrrtM  MANAOH  ANO  AOOMSt: 

Assistant  Chief,  Normal  Volunteer 
Program,  Clinical  Center.  National 
Institutes  of  Health,  Building  10,  room 
1C-121B,  9000  Rockville  Pike,  Bethesda. 
MD  20892. 

NOTIFICATION  mociouRf : 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

mcoM)  Accf  ts  moceoum: 

To  obtain  access  to  a  record,  contact 
the  system  manager  at  the  above 
address  and  provide  the  information 
described  under  Notification  Procedures 
above.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought.  Individuals  may  also 
request  listings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any. 

COMTtSTINS  HI CONO  PftOCEDUHe: 

Write  to  the  system  manager  at  the 
address  specified  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RCCONO  tOUNCE  CATEOORieS: 

Applicants,  universities  and  teachers. 

BYSTCMS  EXEMPTIO  FNOM  CERTAIN 
PROVISIONS  OF  TMB  ACT 

None. 
09-2S-001S 

SYSTEM  NAME: 

Clinical  Research:  Collaborative 
Clinical  Epilepsy  Research.  HHS/NIH/ 
NINDS. 

SECURITY  classification: 

None. 

system  location: 

Building  12,  NIH.  9000  Rockville  Pike. 

Bethesda,  MD  20892  and 
Federal  Building,  NIH,  7550  Wisconsin 

Avenue,  Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


categories  of  individuals  covered  iy  the 

system: 

Patients  participating  in  clinical 
epilepsy  research  sponsored  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

categories  of  records  in  the  system: 

Clinical  data. 

AUTMORrrv  FOR  maintenance  of  the 
system: 

42  use.  241,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

Clinical  research  on  epilepsy, 
specifically  neurophysiological  studies 
of  patients  and  new  drug  studies 
designed  to  improve  treatment  of 
epilepsy. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING.  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  and 
on  microfiche,  magnetic  tape  and  discs. 

RETRIEVASIUTV: 

Records  are  retrieved  by  identifying 
code. 


SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  to  HHS 
researchers  or  the  staff  of  the  Epilepsy 
Branch.  No  other  use  is  permitted 
without  specific  permission  of  the 
System  Manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  location  which  is  locked  during 
non-duty  hours. 

3.  Procedural  Safeguards:  Records  are 
used  in  the  system  location  only  and  are 
returned  to  file  cabinets  at  the  end  of 
each  working  day.  Location  is  attended 
at  all  times  during  working  hours. 
Personnel  having  access  to  system  have 
received  Privacy  Act  training. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual.  "Safeguarding 
Records  Contained  in  Systems  of 
Records."  supplementary  Chapter  PHS 
hf:  45-13,  and  Part  6.  "ADP  Systems 
Security."  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub,  31). 

RETENTION  AND  DISPOSAL.' 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1^ 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  300O-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Epilepsy  Branch,  NINDS. 
Federal  Building,  room  114.  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

NOTincATiON  procedure: 

To  determine  if  a  record  exists,  write 
to:  Chief,  Administrative  Services 
Branch,  NINDS.  Building  3l.  room  8A49. 
NIH,  9000  Rockville  Pike.  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
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dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing,  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  A  parent 
or  guardian  who  requests  notification  of, 
or  access  to.  a  child's  or  incompetent 
person's  medical  record  shall  designate 
a  family  physician  or  other  health 
professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

record  access  procedure: 

Same  as  notification  procedures 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTINO  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  v»ritb 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Clinical  treatment  records  from 
physicians,  nurses  and  other  sources  of 
care. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
0»-25-O0ie 

SYSTEM  name: 

Clinical  Research:  Collaborative 
Perinatal  Project  HHS/NIH/NLNDS. 

■ECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Federal  Building,  NIH,  7550  Wisconsin 
Ave..  Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Women  in  the  perinatal  study  of  NIH 
during  their  pregnancies,  their  children. 
husbands,  fathers  of  children  and  other 
family  members. 


CATEGORIES  OF  RCCOROS  M  THB  SYSTEM: 

Medical  histories  and  examinations. 

AUTHORITY  FOR  MAIHTENANCE  OF  THE 
SYSTEM: 

42  U.S.C  241,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

Biomedical  and  behavioral  research 
by  HHS  scientists  to  discover  leads  to 
the  developmental  disorders  of 
childhood  by  relating  events  of 
pregnancy,  labor  and  delivery,  infancy 
and  early  childhood  to  subsequent 
development  of  the  child 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  RtCUXMNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (Cj  has  required  the  recipient  to 
(1)  Establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions 

2.  Certain  infectious  diseases  are 
reported  to  state  government  as  required 
by  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 


from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  justice 
or  other  appropnate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORtNG, 
RETmEVINO.  ACCESSING.  RETAINIMO.  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
punch  cards  and  magnetic  tape, 
computer  printouts,  and  on  microfilm. 

retrievabiuty: 

Records  are  retneved  by  identifying 
number  assigned  to  the  mother 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  m  this  system  are 
instructed  to  grant  access  to  HHS 
researchers  and  data  processing  support 
staff  only  upon  receiving  an  approved 
written  request  from  the  System 
Manager  which  specifies  the  data  to  be 
received  and  the  intended  use  of  the 
data.  A  list  of  authorized  users  is 
maintained. 

2.  Physical  Safeguards:  Records  are  in 
an  area  with  no  other  use  which  is 
locked  when  system  is  not  in  use. 

3.  Procedural  Safeguards:  Personnel 
having  access  are  trained  in  Privacy 
requirements.  Records  of  access  to  the 
system  are  maintained.  Records  are 
used  in  the  system  area  or  other 
designated  work  area. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
.^dministratIon  Manual.  "Safeguarding 
Records  Contained  in  Systems  of 
Records."  supplementan,  Chapter  PHS 
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hf:  45-13,  and  Part  6,  "ADP  Systems 
Security,"  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  [FIPS  Pub.  41  and 
FTPS  Pub.  31). 

wmwiiow  AND  oismsal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G--t,  which 
does  not  allow  records  to  be  destroyed. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  retention  instructions. 

•Wrm  MANAOin  AMD  AOOfftSSCS: 

Chief.  Developmental  Neurology 
Branch,  National  Institute  of 
Neurological  Disorders  and  Stroke 
(NINDS)  Federal  Building.  NIH,  7550 
Wisconsin  Avenue,  Bethesda,  MD  20892. 

MormcATiON  moccoum: 

To  determine  if  a  record  exists,  write 
to:  Chief.  Administrative  Services 
Branch.  NINDS.  Building  31.  Room  8A49, 
NIH.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing,  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notificat'on  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  desigr.ate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

mcoRO  ACCSM  raocf  oum: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 


CONTESTINa  RCCOltD  PnOCEOURC: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

NCCORO  SOURCE  CATf  OORIES: 

Mother,  child,  father,  biomedical 
examiners,  hospital  &  clinic  records, 
schools. 

SVSTCMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  or  THE  ACT: 

None. 
09-2S-0026 
SYSTEM  NAME: 

Clinical  Research:  Nervous  System 
Studies.  HHS/NIH/NINDS. 

secuRrrv  classification: 

None. 

SYSTEM  location: 

Building  36,  room  5B20,  NIH.  9000 
Rgckville  Pike,  Bethesda,  MD  20892, 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  thi 
system: 

Research  patients  in  NIH-related 
studies  having  nervous  system 
disorders. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

Medical  and  demographic  data. 

authorrrv  for  maintenance  of  the 
system: 

42  use.  241.  289a.  289c. 

PURPOSE  OF  THE  SYSTEM: 

Clinical  research  by  HHS  scientists  on 
patients  with  special  diseases  of  the 
nervous  system,  with  particular 
emphasis  on  those  diseases  known  or 
thought  to  be  caused  by  slow  or  latent 
viruses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  IMCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  infectious  diseases  are 
reported  to  state  government  as  required 
by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 


constituents  concerning  admission  to  the 
NIH  Clinical  Center.  In  the  event  of 
litigation  where  the  defendant  is  (a)  the 
Department,  any  component  of  the 
Department,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity:  (b)  the  United  States  where 
the  Department  determines  that  the 
claim,  if  successful,  is  likely  to  directly 
affect  the  operations  of  the  Department 
or  any  of  its  components:  or  (c)  any 
Department  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

poucies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  folders,  on 
magnetic  tape,  and  on  computer  print- 
out sheets. 

retrievabiuty: 

Records  are  retrieved  by  name, 
disease  and  attending  physician  name. 

safeguards: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to 
scientists  on  the  staff  of  the  Central 
Nervous  System  Studies  Laboratory  and 
their  assistants. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  locked  location. 

3.  Procedural  Safeguards:  Personnel 
having  access  to  system  are  informed  of 
Privacy  Act  requirements. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  supplementary  Chapter  PHS 
hf:  45-13,  and  Part  6.  "ADP  Systems 
Security."  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FTPS  Pub.  41  and 
nPS  Pub.  31). 
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RCTtNTION  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTCM  MANAGER  AND  ADDRESS: 

Chief,  Central  Nervous  System 
Studies  Lab..  Building  36.  room  5B21, 
NIH,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Chief.  Administrative  Services 
Branch.  NINDS.  Building  31.  room  8A49, 
NIH.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
indtividual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  wnriting,  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  The  right  to  contest  records  is 
limited  to  information  which  is 
Incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Attending  physicians. 

SYSTfMS  EXEMPTCO  PROM  CERTAIN 
PROVIStONS  OF  THS  ACT 

None. 


0»-2S-002t 

SYSTCM  NAME 

Clinical  Research:  Patient  Medical 
Histories,  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD. 

SECURTfY  CLASSIFICAnON: 

None. 

SYSTEM  LOCATIOM: 

Building  lO  &  Building  3l,  NIH.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Past  and  present  patients  of  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS)  and  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCD),  and  individuals  being  referred 
for  admission  to  the  NIH  Clinical 
Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  histories  and  diagnoses. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

42  U.S.C.  241,  289a,  289c 

PURPOSE  OF  'mE  system: 

Clinical  research  on  various  diseases 
of  the  nervous  system  and  hearing, 
hearing  loss,  and  communication 
disorders  by  HHS  scientists  and  their 
authorized  collaborators,  with  the 
specific  aim  of  improving  patient  care 
and  treatment  by  evaluating  therapeutic 
procedures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  W 
THE  SYSTCM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Chnical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees.  Certain  infectious 
diseases  are  reported  to  state 
government  as  required  by  law. 

2.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 


represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORmO, 
RETRWVINa,  ACCESStNO.  RET  AMINO,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  name. 

safeguards: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
researchers  and  their  authorized 
collaborators. 

2.  Physical  Safeguards:  Records  are 
kept  locked  in  a  file  cabinet  when  not  in 
use  and  in  a  location  which  is  locked 
during  non-working  hours. 

3.  Procedural  Safeguards:  Records  are 
returned  to  the  files  at  the  dose  of  each 
working  day  and  are  used  only  in  the 
system  location  or  in  a  designated  work 
area. 

RETENTION  AND  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destrojing  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director  of  Intramural  Research. 
NLNDS,  Building  10,  room  5N214,  NIH. 
9000  Rockville  Pike.  Bethesda,  MD  20892 
and  Director  of  Intramural  Research, 
NIDCD,  Building  36,  room  5D32,  NDi 
9000  Rockville  Pike,  Bethesda.  MD 
20892. 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists, 
contact:  Chief  Administrative  Services 
Branch,  NINDS,  Building  31.  room  8A49, 
NIH.  9000  Rockville  Pike,  Bethesda.  MD 
20892  or  Head,  Administrative 
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Management  Section.  NIDCD.  Building 
31.  room  B182.  NIH.  9000  Ror.kville  Pike. 
Fethesda,  MD  20692. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  Tive  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made. 
designate  in  writing,  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

MCOHO  ACCtSS  moccoure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any 

coNTcmNO  racono  pnoctounc 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought. 
and  the  reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete]. 

RKCONO  aOUnCS  CATVOOMtS: 

Referring  and  attending  physicians, 
hospital  records. 

tvrmM  msiynu  most  corrAm 

PWOVIllOWi  0»  TMK  ACT 

None. 
0*-2S-0O31 

tVSTCMNAMI: 

Clinical  Research;  Serological  and 
Virus  Data  in  Studies  Related  to  the 
Central  Nervous  System,  HHS/NIH/ 
NINDS. 

UGUMTV  CLASSmCATIOM: 

None. 

tYSTEM  LOCATIOH: 

Building  36.  room  SB21,  NIH  0000 
Rockville  Pike,  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


CATIOOntES  OF  INOIVtOUALS  COVEDCO  BY  TNC 
•VtTCM: 

Patients  with  possible  perinatal,  acute 
or  chronic  diseases  and  normal 
volunteers  in  NIH-related  studies 
pertaining  to  the  central  nervous  system. 

CATCOORICS  OF  RCCOHOS  (N  THE  tVETEM: 

Clinical  records,  laboratory  lest 
results  for  viruses,  pathology  and 
identifications  and  characterizations  of 
etiological  agents  of  diseases  under 
study,  and  curriculum  vitae. 

AirrxoitrrY  for  maintenance  of  the 
evsTEM: 

42  U.S.C.  241,  289h. 

PURPOSE  OF  TME  SYSTEM: 

Clinical  research  by  HHS  scientists 
and  their  authorized  collaborators  and 
research  on  blood  scrum,  specifically  to 
discover  the  role  of  infections 
(particularly  those  caused  by  a  virus)  in 
diseases  of  the  central  nervous  system 
and  also  to  study  the  role  of  vaccines  in 
these  diseases. 

ROUTINE  USES  OF  RECORDS  MAWTAJNED  IN 
TME  SYSTEM,  INCLUOINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  infectious  diseases  are 
reported  to  State  Government  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  admission  to  the 
l^}\  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  |a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity,  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POUCIES  AND  PRACnCCS  FOR  rrOMNO, 
RETRIEVINO,  ACCESSHM,  RETAININO,  AND 
DtSPOSINQ  OF  RSCOROS  M  THE  SYSTEM: 

STORAOl: 

Records  are  stored  in  laboratory 
notebooks,  papers,  file  folders, 
cinematography  and  photography. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
number. 

SAFEOUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  FUlS 
scientists  and  their  assistants  and 
authorized  collaborators. 

2.  Physical  Safeguards:  Records  are 
kept  in  cabinets  which  are  locked  at  a!) 
times  that  system  is  not  in  use,  in  a 
location  which  is  also  locked  when 
system  is  not  in  use. 

3.  Procedural  Safeguards:  Personnel 
having  access  to  system  have  been 
trained  in  Privacy  Act  requirements. 
Records  are  used  in  a  designated  work 
area  and  the  system  location  is  attended 
at  all  times  during  working  hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records  " 
(HHS  Records  Management  Manual. 
Appendix  &-361).  item  300O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAOER  AND  ADDRESS: 

Deputy  Chief.  Laboratory  of  Central 
Nervous  Systems  Studies.  lulramural 
Research  Program.  Building  36,  room 
5B21,  NIH,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Chief,  Administrative  Services 
Branch.  NINDS,  Building  31,  room  8A49. 
NIH.  9000  Rockville  Pike,  Bethesda.  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be. and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
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dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTCSTINQ  RECORD  PROCEDURE: 

Contact  the  official  at  the  add-^^ss 
spec  ifiv'J  under  notification  procedures 
above,  and  rea,sonably  identify  the 
record  and  specify  the  information  fo  be 
contested,  and  state  the  corrective 
action  sought.  The  right  to  contest 
records  is  lim-ted  to  information  which 
is  incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEQOHIES: 

Hospital  records,  volunteers  and 
laboratory  data. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
00-2S-0033 

SYSTEM  NAME: 

International  Activities:  Fellowships 
Awarded  by  Foreign  Organizations. 
HHS/NIH/FIC 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
31.  Room  B2C21.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

U.S.  citizens  qualified  in  health- 
related  sciences  submitting  applications 
through  NIH  for  fellowships  for  study 
abroad. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  and  associated  records 
and  reports. 

PURPOSE  OF  THE  SYSTEM: 

To  perform  scientific  reviews  and 
evaluations  of  applicants'  suitability  of 
referral  to  awarding  organization  in 
foreign  countries. 


authorrrv  for  maintenance  of  the 
system: 

42  U.S.C  2421. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  HtCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  After  review  by  the  operating 
agency  review  panel  the  applications 
and  all  supporting  documents  are 
forwarded  to  the  foreign  organizations 
or  agencies  making  awards. 

2.  In  addition,  such  application  may 
be  made  available  to  authorized 
employees  and  agents  of  the  Federal 
Government  for  purposes  of 
investigations,  inspections  and  audits, 
and,  in  appropriate  cases,  to  the 
Department  of  Justice  for  prosecution 
under  civil  and  criminal  laws. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
other  tribunal,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
cr  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STOWMO, 
RETRIEVmO,  ACCESSING,  RETAWINO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABttJTY: 

Records  are  retrieved  by  name  and 
fellowship  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel 
physical  and  procedural  safeguards  such 
as  the  following: 


1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FlC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  safeguards;  The  records 
are  maintained  in  locked  file  cabinets, 
and  offices  are  locked  during  off-duty 
hours. 

3.  Procedural  safeguards:  Access  fo 
file  rooms  and  files  is  strictly  controlled 
by  files  staff.  Records  may  be  removed 
from  files  only  at  the  request  of  the 
system  manager  or  other  authorized 
employees. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  items  2300-320-&, 
which  allows  records  to  be  destroyed 
after  a  maximum  penod  of  6  years  after 
the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Fogarty  Internationa!  Center,  Chief, 
International  Research  Awards  Branch, 

National  Institutes  of  Heahh,  Building 
31,  room  B2C21,  9000  Rockville  Pike, 
Bethesda,  MD  208S2. 

NOTIFICATION  PROCEDURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager,  as  listed  above.  The 
requester  must  also  verify  his  or  Y.t-T 
identity  by  providing  either  a 
notarization  of  the  reques*  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  end  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  fi'.e  thousand  dollar  fine. 

RCCORD  ACCESS  P«N>CEOURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  soughX 
Individuals  may  also  request  hstings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  your 
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reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant. 

MCONO  aOUHCI  CATIOOMtCS: 

Applicants  and  persons  supplying 
references, 

•vrmf  utiMmo  fhom  ccrtain  movi«o«<« 
OPTHi  act: 

None. 
0»-25-0034 

SYBTtMNAMC: 

International  Activities:  Scholars-in- 
Residence  Program,  HHS/NIH/HC. 

MCUmTY  CLAStinCA-nON: 

None. 

svrrm  location: 

National  Institutes  of  Health,  Building 
la,  room  202.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATIOOmU  OP  INO<VIDUAi.J  COVCMD  BY  TNI 


Distinguished  scientists  and  scholars 
invited  to  accept  NIH  scholarships. 

CATIQOmtS  OF  mCOROt  M  THf  •YtTtM: 

Employment  and  education  histories; 
references.       • 

AUTHOMTV  FOR  MAINTINANCE  OP  TNI 
SYtTUt 

42  U.S.C.  2421.  "International 
Cooperation"  of  the  PHS  Act. 

PMWOW  OP  TNI  SYrriM: 

To  administer  and  award  scholarships 
to  distinguished  scientists. 

nounM  usu  op  mconoi  maintainio  in 

TNI  lYSTIM,  MCUUOmO  CATIOORIIS  OP 
UMM  AND  TNI  PMWOtU  OP  SUCN  UMS: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
Federal  Government  for  purposes  of 
investigations,  inspections  and  audits, 
and  in  appropriate  cases,  to  the 
Department  of  Justice  for  prosecution 
under  civil  and  criminal  laws. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  fc'  any  HHS  employee  in  his  or  her 


individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOK  STORINQ, 

nrntiEviNO.  accessino,  retainino,  and 

OiSPOSINQ  OP  RECORD*  IN  THE  EVSTEM: 

rroRAOE: 

Records  are  stored  in  file  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  name. 

tAPEOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  file  cabinets.  Offices  are  locked 
during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  items  2300-320-7 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  6  years  after 
the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  retention 
instructions. 


•vrriM  MANAOER  AND  AOOREM: 

Chief,  Scholars-in-Residence  Branch, 
Fogarty  International  Center,  National 
Institutes  of  Health,  Building  18,  room 
202,  9000  Rockville  Pike,  Bethesda.  MD 
20892. 

NOTIFICATION  PROCtOURC: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager,  as  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  luider  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCCDtJRE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  invitees, 
reference  sources,  and  persons 
supplying  recommendations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  TNE  ACT 

None. 
09-2&-0035 

SYSTEM  NAME: 

International  Activities:  Health 
Scientist  Exchange  Programs.  HHS/ 
NIH/FIC. 

SECURrrv  classification: 

None.  I 

SYSTEM  location: 

National  Institutes  of  Health.  Buildiujj 
31.  room  B2C35,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 
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CATCOORIES  OF  INDIVIDUALS  COVERIO  IV  THE 
SYSTEM: 

U.S.  citizens  applying  for  participation 

in  health  scientist  exchange  programs 
through  NIH. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  and  associated  records 
and  reports,  including  curricula  vitae 
and  letters  of  reference. 

AUTHORITY  FOR  MAINTENANCE  OP  THE 
SYSTEM: 

42  U.S.C.  2421. 

PURPOSE  OF  THE  SYSTEM: 

To  maintain  records  necessary  to 
administer  health  scientist  exchange 
programs. 

ROUTINE  USES  OF  RECORDS  MAIHTAmED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  application 
review  process. 

3.  Information  is  furnished  to  pertinent 
staff  of  the  relevant  foreign  ministry  for 
acceptance  purposes. 

4.  Applications  are  made  available  to 
authorized  employees  and  agents  of  the 
Federal  Government  for  the  purpose  of 
inspections  and  audits,  and,  in 
appropriate  cases,  to  the  Department  of 
Justice  for  investiga'ion  under  civil  and 
criminal  laws. 

5.  The  Depar*ment  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  ofScial  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
Unitc-ri  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  in?  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


pouan  AND  PRAcncis  por  rroMMe, 
RrnuEVHta,  Accissew,  miMma,  and 

DISPOSUM  OP  RSCOROt  M  THE  SYSTEM: 


STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEV  ABILmr. 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following; 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
i",structed  to  grant  regular  access  only  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  systeir. 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  locked  file  cabinets.  Offices  are 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  items  2300-320-5, 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  6  years  after 
the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  di.sposition 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health.  Program 
Specialist,  Health  Scientist  Exchange 
Programs,  International  Coordination 
and  Liaison.  Branch.  FIC.  Building  31, 
room  B2C35.  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  system  manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 


RECORD  ACCESS  PROCEDURC 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
m.ade  of  their  records,  if  any. 

CONTESTING  RECORD  PNOCEOURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  statie 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant 
incorrect  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
appbcants  and  individuals  who  supply 
references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0036 

SYSTEM  NAME: 

Extramural  Awards:  IMPAC  (Grant/ 
Contract  Information).  HHS/NIH/DRG. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Westwood  Building.  5333  Westbard 
Avenue.  Bet^.esda,  MD  20892 
and 

Building  12.  NIH  Computer  Center.  9000 
Rockville  Pike,  Bethesda.  MD  20892 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicant  and  Principal  Investigators; 
Program  Directors;  NTISA  Trainees  and 
Fellows;  Research  Career  Awardees; 
end  Public  Ad\isory  Committee 
Members. 

CATEGORIES  OF  RECORDS  m  THC  SYSTEM: 

Applications,  awards,  associated 
records  and  trainee  appointments. 

authority  for  maintenance  of  the 
system: 

42  U.S.C.  241c.  58  Stat.  691c  &  d 

repealed. 

PURPOSE  OP  THE  SYsmr 

(1)  To  support  centralized  grant 
programs  of  the  Public  Health  Ser\'ice. 
Services  are  provided  in  the  areas  of 
grant  apphcation  assigim:ient  and 
refe.Tal,  initial  review,  council  review, 
award  processing  and  grant  accounting. 
The  data  base  is  used  to  provide 
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complete,  accurate,  and  up-to-date 
reports  to  ail  levels  of  management. 

(2)  To  maintain  communication  with 
former  fellows  and  trainees  who  have 
incurred  a  payback  obligation  through 
the  National  Research  Service  Award 
Program. 

(3)  To  maintain  current  and  historical 
information  pertaining  to  the 
establishment  of  chartered  public 
advisory  committees  of  the  National 
Institutes  of  Health  and  the  appointment 
of  their  members. 

HOtmu  uses  or  mcohos  auiNTAmto  tM 

TNI  SYSrmS,  MCLUDNM  CATIOONWS  Of 
USSRS  AND  THK  P%mP09U  OF  SUCH  USCS: 

1.  Disclosure  may  be  made  to  the 
National  Technical  Information  Service 
(NTIS).  Department  of  Commerce,  for 
dissemination  of  scientific  and  fiscal 
information  on  funded  awards  (abstract 
of  research  projects  and  relevant 
administrative  and  financial  data). 

2.  Disclosure  may  be  made  to  the 
cognizant  audit  agency  for  auditing. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  application 
review  process. 

5.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request.  In  connection  with  the  letting  of 
a  contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  record  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  in  the  matter. 

6.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 


research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

7.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

8.  Disclosure  may  be  made  to  the 
grantee  institution  in  connection  with 
performance  or  administration  under  the 
conditions  of  the  award. 

9.  Disclosure  may  be  made  to  the 
Department  of  justice,  or  to  a  court  or 
other  tribunal,  from  this  system  of 
records  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authonzed  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

I^MJCICS  AND  MACDCCS  FOR  BTOffINO, 

RrmicviNa,  accessino,  retainino,  and 

OtSrOSIMQ  OF  RECORDS  IM  THI  SYSTEM: 
STORAOt: 

Records  are  stored  on  discs  and 
magnetic  tapes. 


netrievabiuty: 

Records  are  retrieved  by  name, 
application,  grant  or  contract  ID  number. 

safeguards: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
PHS  extramural  staff.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Physical 
access  to  DRG  work  areas  is  restricted 
to  DRG  employees. 

3.  Procedur<rf  Safeguards:  Access  to 
source  <iaf§fl\es  is  strictly  controlled  by 
files  ^aff.  Records  may  be  removed 
froBi  files  only  at  the  request  of  the 
system  manager  or  other  authorized 
employee.  Access  to  computer  files  is 
controlled  by  the  use  of  registered 
accounts,  registered  initials,  keywords, 
etc.  The  computer  system  maintains  an 
audit  record  of  all  attempted  and 
successful  requests  for  access. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  40OO-A-2,  which 
allows  records  to  be  destroyed  when  no 
longer  needed  for  administrative 
purposes.  Refer  to  the  NIH  Manual 
Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Information  Systems  Branch, 
Division  of  Research  Grants,  Westwood 
Building.  5333  Westbard  Avenue, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  write 
to: 

Privacy  Act  Coordinator,  Division  of 
Research  Grants,  Westwood  Building. 
Room  449,  5333  Westbard  Avenue. 
Bethesda,  MD  20692. 
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The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any, 

CONTErriNO  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant 
incorrect  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Individual,  individual's  educational 
institution  and  references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISKMIS  OF  THE  ACT. 

None. 
09-25-0037 

SYSTEM  NAME 

Clinical  Research:  Baltimore 
Longitudinal  Study  of  Aging,  HHS/NIH/ 
NIA. 

SECURrrv  classification: 

None. 

system  LOCATION: 

National  Institutes  of  Health  Building  12. 

9000  Rockville  Pike.  Bethesda,  MD 

20892 
and 
Chief,  Longitudinal  Studies  Branch,  IRP, 

NIA,  Gerontology  Research  Center, 

4940  Eastern  Avenue,  Baltimore,  MD 

21224 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
&om  this  system  may  be  stored. 

catcoomcs  of  woividuals  covered  sv  tmt 
system: 

Voluntary  participants  in  the 
Gerontology  Research  Center  (ORG) 
Longitudinal  Study  of  Aging. 


CATIOOmCSOF 


IN  TMt  system: 


Medical  histories,  psychological  and 
physical  test  results. 

autmoritv  for  maintcmance  of  the 
system: 

42  U.S.C.  241,  2a9k-2.  k-4.  Health 
Research  Extension  Act  of  1985,  Pub.  L 
99-158. 

PURPOSE  OF  THE  SYSTEM: 

Research  on  the  human  aging  process. 

ROUTINE  USCS  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM  MtCLUOnM  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  htigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example 
when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

policies  and  practkcs  for  storino, 
retricvino,  accessino,  retainuto,  and 
disposino  of  records  m  the  system: 

storage: 

Records  are  stored  in  file  folders  and 
on  computer  files,  and  on  microfiche. 

RETRIEVABIUTV: 

Records  are  retrieved  by  ID  number. 


SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
the  clinical,  research  and  support  staff 
of  the  GRC.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Hard  copy 
files  are  kept  in  locked  file  cabinets. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEMS  MANAGER  AND  ADDRESS: 

Chief,  Longitudinal  Studies  Branch, 
IRP,  National  Institutes  of  Health. 
Gerontology  Research  Center,  GRC 
4940  Eastern  Avenue,  Baltimore,  MD 
21224. 

NOUFKATKM  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requestor  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requestor  is  who  he 
or  she  claims  to  be  and  understands  that 


1282 


Federal  Register  /  Vol.  56.  No.  8  /  Friday.  January  11.  1991  /  Notices 


the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
desiKnate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

RCCO«W>  ACCESS  PflOCf  DUM: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

COMTtSTINO  RECORD  mOCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individuals,  research  staff,  test 

results. 

SYSTEMS  EXiMTTCD  FROM  CERTAIN 
PROVISIONS  or  TNI  ACT 

None. 
09-2S-003t 

SYSTEM  NAME: 

Clinical  Research:  Patient  Data.  HHS/ 
NIH/NIDDK. 

SECURmr  CLASSinCATKMr. 

None. 

SYSTEM  location: 

National  Institutes  of  Health.  Building 
10.  Room  9N222,  9000  Rockville  Pike, 
Bothesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  TMI 
SYSTEM: 

Patients  of  the  National  Institute  of 
Diabetes,  and  Digestive  and  Kidney 
Diseases  (NIDDK). 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Patient  history,  demographic  data, 
miscellaneous  correspondence  with 
patients. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 
42  use  241.  281a.  289c. 

PURPOSE  OF  THE  SYSTEM: 

(1)  Care  and  treatment  of  patients 
with  arihritic.  metabolic  or  digestive 
diseases;  (2)  Experimentation  and 
investigation  on  the  etiology,  treatment 
and  prevention  of  arthritic,  metabolic  or 
digestive  diseases;  (3)  Administration  of 
these  clinical  and  research  programs. 

ROUTINE  USES  OF  RECORDS  MAIffAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  State  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  Is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORtNG, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  magnetic  tape. 

RCTRIEVABILTTY: 

Records  are  retrieved  by  name. 


SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location.  Elach  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  NIDDK  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards;  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  removed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6.  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (HPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1-- 
'Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  3000-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health.  Chief, 
Clinical  Investigations.  NIDDK.Building 
10.  Room  9N222.  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists  write 
to: 
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National  Institutes  of  Health, 
Administrative  Officer.  Building  31. 
Room  9A46.  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-2S-0C39 

SYSTEM  name: 

Chnical  Research:  Diabetes  Mellitus 
Research  Study  of  Southwestern 
American  Indians,  HHS/NIH/NIDDK. 

SECURrrv  classification: 

None. 

system  location: 

National  Institutes  of  Health.  Building 
12.  9000  Rockville  Pike.  Bethesda.  MD 
20892  and  Chief.  Phoenix  Clinical 
Research  Section.  Phoenix  Area  Indian 
Hospital,  room  541.  Phoenix.  Arizona 
85016. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


CATEOOmtS  OP  MDtVIDUALS  COVERED  BY  THE 

system: 

Southwestern  American  Indians  and 
Caucasian  spouses  of  some  who  were 
participants  in  the  NIH  Diabetes 
Mellitus  Research  Study. 

categories  of  records  in  tms  system: 

Name,  address,  demographic  data, 

patient  history  and  control  numbers. 

authority  for  maintenance  of  the 


42  U.S.C.  241.  289a.  289c. 

purpose  of  the  system: 

(1)  To  gain  information  on  high 
prevalence  of  diabetes,  arthritis,  gall 
bladder  and  related  diseases  among 
Southwestern  American  Indians;  (2)  For 
statistical  analysis  to  investigate 
frequency  and  distribution  of  the  above 
disorders;  (3)  Data  is  shared  with  the 
Indian  Health  Service  which  has 
primary  care  responsibility  for 
American  Indians. 

routine  uses  of  records  maintained  in 

the  system,  including  CATEOORIES  OF 

users  and  the  purposes  of  SUCH  uses: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Ser\'ice  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  justice 
or  other  approonate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 


disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tapes. 

RrrRiEVABiLrrv: 

Records  are  retrieved  by  name. 

safeguards: 

1.  Authorized  Users;  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
scientists  and  statistical  staff  of  the 
Epidemiology  Branch.  National  Institute 
of  Diabetes,  and  Digestive  and  Kidney 
Diseases  (.NIDDK).  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Input  data  for 
computer  files  is  coded  immediately 
after  collection  to  avoid  individual 
identification.  Records  are  kept  in  a 
limited  access  area  equipped  wnth  a 
monitored  burglar  alarm  system. 

3.  Procedural  Safeguards:  Access  is 
strictly  controlled  through  security 
codes  knowTi  only  to  aulhonzed  users. 
Access  codes  are  changed  following 
departure  of  any  authorized  user. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  Chapter  45-13. 
"Safeguarding  Records  Contained  in 
Systems  of  Records.'  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13. 
and  part  6.  ADP  Systems  Security,  of  the 
HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31)^ 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  30OO-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  researcH  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Instifutes  of  Heaith,  Chief. 
Phoenix  Clinical  Research  Section 
Ptioenix  Ared  Indian  hospiiai.  room  541. 
Phoenix.  Anzona  85016 
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NonncATraN  moctouRi: 

To  determine  if  a  record  exists  write 
to:  Administrative  Officer.  National 
Institute  of  Diabetes,  and  Digestive  and 
Kidney  Diseases.  NIH.  Building  31, 
Room  9A4«.  9000  Rock\'ille  Pike. 
Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
Individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
wiUing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
»he  representatives  discretion. 

RCCOflO  ACCISS  MOCCOORK 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any 

CONTEST1MO  RECOM)  mOCCDUM: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RZCOtW  MURCf  CATCQOMICS: 

Patients. 
SYtmn  cxmmo  fhom  cektain 

raOVIStONS  OF  THf  ACT: 

None. 
0»-2S-0040 

•VtTEM  NAHC: 

Clinical  Research:  Southwestern 
Amencan  Indian  Patient  Data,  liilS/ 
NIH/NIDDK. 

Mcvnnrv  CLAnmcATWN: 

None. 

•VtTCM  LOCATKM-. 

Phoenix  Area  Indian  Hospital,  room 
541.  Phoenix,  Arizona  85016. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


CATf OOmCS  OF  IN04V10UALS  COVfRCO  IV  THE 
•VSTtH: 

Patients  of  the  National  Institute  of 
Diabetes,  and  Digestive  and  Kidney 
Diseases  (NIDDK)  being  treated  at  the 
Phoenix  Area  Indian  Hospital. 

CATEQOIUES  Of  RlCOROt  IN  THE  SVCTCM: 

Medica!  history,  treatment  schedules, 
diagnostic  records. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 

sytTiM: 

42  use  241.  289a,  289c. 

PURPOW  OF  THE  tVSTEM: 

(1)  Used  by  chnicians  and  support 
staff  of  the  Phoenix  Clinical  Research 
Section  for  treatment  of  NIDDK  patients, 
and  for  re.search  related  to  such 
treatment. 

(2)  Records  are  forwarded  to  the 
Indian  Health  Service  which  maintains 
records  after  patient  discharge  in  case 
follow-up  or  later  treatment  is 
necessary. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SVSTEM,  INCUJDINO  CATCQORIES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  oi  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual  8  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Pubhc 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 


disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

ROUCIES  AND  PRACTICES  FOR  STORINO, 
RfTNWVINa,  ACCESSINO,  RTTAININa,  AND 
OISPOSINO  OF  RECORDS  IN  THf  SYSTEM: 

STYMtAOC: 

Records  are  stored  in  file  folders. 

RETRIEVABIUTV: 

Records  are  retrieved  by  name  and 
patient  number. 

SAFEGUARDS: 

1.  Authorized  Users:  Personnel  screen 
users  to  prevent  unauthorized  access. 

2.  Physical  Safeguards:  Records  are 
maintained  in  secured  areas  and 
containers. 

^  3.  Procedural  Safeguards:  Charge-out 
records  are  maintained  on  records 
charged  out  from  the  files. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  destroyed 
according  to  the  same  standards  that 
apply  to  other  medical  records  of  the 
Indian  Health  Service. 

SVSTEM  MANAGER  AND  ADDRESS: 

Chief,  Phoenix  Clinical  Research 
Section,  Phoenix  Area  Indian  Hospital, 
room  541.  4212  North  16th  Street. 
Phoenix.  Arizona  85016, 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  wTite 
to:  National  Institutes  of  Health, 
Administrative  Officer,  NIDDK,  Building 
31.  room  9A46,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subiect 
individual  of  its  contents  at  the 
representative's  discretion, 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
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incompetent  person  as  well  as  his  or  ber 
owm  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTWO  RKCORO  PttOCSKME: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
V'hicfa  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Clinicians  of  the  Phoenix  Clinical 
Research  Section. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVWMWS  OF  THE  ACT 

None. 
0»-25-OO«1 

SYSTEM  name: 

Research  Resources:  Scientists 
Requesting  Hormone  Distribution.  HHS/ 
NIH/NIDDK. 

SECURPTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATKMT 

Weslwood  Building,  room  §06,  NIH, 
5333  Westbard  Avenoe,  Bethesda,  MD 
20082. 

CATEGORIES  OF  IMOIVtDUALS  COVERED  BY  THE 
SYSTEM: 

Scientists  requesting  hormones  from 
the  National  Institute  of  Diabetes,  and 
Digestive  and  Kidney  Diseases  iNlDDK). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Justification  for  request  for  hormones, 
including  requester's  competence. 

AUTHonmr  for  maimt¥nance  of  the 


42  U.S.C.  241,  263.  289a.  289c. 

purpose(s)  OF  the  system: 

(1)  For  review  of  applications 
requesting  hormones  and  antibodies  for 

research  purposes,  prior  to  awarding 
these  substances. 

(2)  To  determine  if  the  requester  is 
qualified  to  receive  these  materials. 

(3)  To  determine  if  requests  for  human 
hormones  for  clinical  research  follow 
acceptable  protocols.  In  this  connection, 
records  may  be  disclosed  to  the  Food 
and  Drug  Administration. 


ROUTINE  uses  OF  NECCRVS  MANfTAIMES  IN 
THE  SYSTEM,  PtCLUOMO  CATEOORIES  OF 
USERS  AND  THE  PURPOCES  OF  SOCII  OSES: 

1.  Disclosure  may  be  made  to  NIDDK 
Contractors  for  distribution  of  various 
hormones  to  requestors. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Departmest,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Departmprt  determines 
that  the  claim,  if  successful,  ;s  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(r)  any  Department  empk>yee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disciose  such  records 
as  it  deems  desirabk  or  necessary  to  tbe 
Department  of  Justice  to  enabie  that 
Department  to  present  an  effective 
defense,  provii^  that  sscfa  disctosive  is 
compatible  with  tbe  purpose  for  whicb 
the  records  were  coilecied. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRlEVma,  ACCeSSINQ,  RETAINING  ANO, 
01SP08TN0  OF  RECORDS  IN  THE  SYSTEM: 

STOaAOE: 

Records  are  stored  in  fUe  Mders. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  working  for  the  contractor  who 
need  the  records  for  hormone 
distribution,  to  NTH  staff  who  supervise 
the  Hormone  Distribution  F^f>gr3m,  and. 
as  approved  by  the  system  manager,  to 
scientists  and  physicians  who  may  have 
need  of  the  information  for  research. 

2.  Physical  Safeguards:  Records  are 
kept  in  cabinet*  in  offices  which  are 
locked  during  off-duty  houxs  and  which 
have  alarms. 

3.  Proceckiral  Safeguards;  Access  to 
files  is  strictly  controlled  by  files  staff. 
Files  may  be  obtained  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETEWnON  AND  DtSPOSAt: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  MsouaU 


Appendix  B-361).  item  3000-C-3,  wbidi 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manijal  Chapler  for  specific 

disposition  instructions. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Hormone  Distribution  Officer. 
Westwood  Building,  room  605.  NIH,  5333 
Westbard  Avenue.  Bethesda,  MD  20892. 

NOTVtCATIOn  proceourc: 

To  determine  if  a  record  exists  wrile 
to;  Administrative  Officer.  NIDDK. 
Building  31.  room  9A48.  Nil  I.  9rXX) 
Rockville  Pike  Bethesda.  MD  20892. 

The  reque.ster  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  >s  a 
criminal  offense  under  the  Act.  sufatect 
to  a  five  thousand  dollar  firie. 

RECORD  ACCESS  PROCEDURE: 

Same  as  aotificatjon  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  soughiL 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  ha\e  l>een 
made  of  their  records,  if  any. 

CONTESTIfM  RECORD  PnOCEDtfRC 

Contact  the  official  under  notification 
proced«ires  above,  and  reasonably 
identify  the  record  and  specify  tl» 
infonnatioii  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  lor  the  correction,  with 
supporting  just ifica two.  Vat  right  to 
contest  records  is  limited  to  mlormation 
which  IS  incoBipiete,  irrelevant, 
inctnTect  or  untimely  lobeoiete). 

RECORD  SOURCE  CATEQORtES: 

Data  IS  obtained  from  the  lodivMhial. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
09-2S-4043 

SYSTEM  MAMS: 

Clinical  Research:  Natioael  Institute 
of  Dental  Research  Patient  Records, 
HHS/NIH/NIDR. 

SECURITY  CLASStFKATIOir 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Building 
10,  room  IBOI.  9000  Rockviiie  Pike, 
Bethesda.  MD  20892. 

\Vrit«  to  system  manager  at  the 
address  below  for  tke  adkiresa  of  the 
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Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATioomu  or  mmmviouals  covinco  bv  the 

•VSTUfC 

Patients  and  other  participants  in 
current  and  past  research  projects  of  the 
National  Institute  of  Dental  Research 
(NIDR). 

CATCoomKS  or  mcomos  in  tmc  tvrmi: 

Medical  and  dental  histories,  dental 
pathologies  and  therapies. 

AUTHOfHTY  TON  MAINTCNANCf  OF  THt 

■ystim: 

Sections  301.  401,  405  and  453  of  the 
Public  Health  Service  Act  (42  U.S.C.  241, 
281.  284.  285h).  These  sections  establish 
the  National  Institute  of  Dental 
Research  and  authorize  the  conduct  and 
support  of  dental  and  oral  research  and 
related  activities. 

MMMM  or  TM  •YSTEM: 

(1)  To  record  the  diagnosis  and 
treatment  of  patients  with  diseases  of 
the  mouth,  tongue,  teeth  and 
surrounding  tissues;  (2)  To  record  the 
normal  condition  of  the  mouth,  tongue, 
teeth  and  surrounding  tissues  of 
individuals  referred  to  the  dental  clinic; 
(3)  To  provide  clinical  data  for  research 
into  the  etiology,  treatment  and 
prevention  of  oral  diseases;  (4)  For 
review  and  planning  of  the  NIDR 
clinical  program. 

ROUTMC  \t»U  or  RCCOnOS  MAINTAINED  IN 

THi  tvtnii,  iNcmowo  CATioomcs  op 

USCRS  ANO  TNC  WRKMCS  Of  SUCH  UKK 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 


individuafs  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

KNJCIES  ANO  nUCTKEt  FOff  tTONINO, 
RCrmEVINO.  ACCESSINO.  RETAIMNO  ANO 

DtSPOSiNO  Of  nEConos  in  the  svstem: 

troHAOE: 

Records  are  stored  in  file  folders. 

RETRIEVABHJTV: 

Records  are  retrieved  by  name  and 
hospital  ID  number. 

tAFEOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
dentists,  physicians,  dental  hygienists. 
dental  assistants  and  other  health  care 
personnel  involved  in  the  care  and 
treatment  of  patients  in  the  NIDR  dental 
clinic,  and  to  referring  professionals. 
Other  one-time  and  special  access  by 
other  employees  is  granted  on  a  need-to- 
know  basis  as  specifically  authorized  by 
the  system  manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  a  cabinet  which  is  locked  at  all 
times  when  not  in  use. 

3.  Procedural  Safeguards:  Access  is 
controlled  by  clerical  staff  of  the  Dental 
Clinic  during  clinic  hours,  and  by  the 
Officer  of  the  Day  when  the  clinic  is 
closed. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  300G-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAOER  AND  ADDRESS: 

National  Institutes  of  Health.  Chief. 
Clinical  Investigations  and  Patient  Care 
Branch,  NIDR,  Building  10,  room  lN-113. 


9000  Rockville  Pike.  Bethesda,  MD 
20892. 

NOTIFICATION  FROCEOURE: 

To  determine  if  a  record  exists 
contact:  NIDR  Privacy  Act  Coordinator. 
Building  31,  room  2C-35,  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
Incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individual,  parents  or  guardians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-2S-0044 

SYSTEM  name: 

Clinical  Research:  Sensory  Testing 
Research  Program.  HHS/NIH/NIDR. 
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SECUWTV  CUASWnCATlOW: 

None. 

SYSTEM  locatmm: 

Natix}na]  Institutes  of  Health,  Building 
la  room  l-N-114.  9000  Rockville  Pike, 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  bv  the 
system: 

Infants,  children  and  adults 
participating  in  the  Sensory  Testing 
Research  Program  of  the  National 
Institute  of  Dental  Research  (NIDR). 

CATESaneS  or  NKCORO*  IN  TMl  ststeik 

Test  results,  extracts  fr'ym  medical 
records. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sectioris  301.  401.  405  and  453  of  the 
Public  Health  Service  Act  (42  U.S.C.  241. 
281.  284.  285h).  These  secUons  establish 
the  National  Institute  of  Dental 
Research  and  authorize  the  coiuiuct  and 
support  of  dental  and  oral  research  and 
related  activibes. 

PURPOSE  OF  T>«  SYSTEM: 

(1)  To  record  the  medical/dental 
histories  of  individuals  participatiiTg  in 
the  Sensory  Testing  Research  Program; 
(2)  To  record  the  results  of 
chemosensory  tests  of  individuals 
participating  in  the  Senson'  Testing 
Research  Program;  (3)  For  research  on 
sensitivity  to  oral  nasal  stimulation;  (4) 
For  review  and  piaruiing  of  the  CHnical 
Investigations  a^d  Patient  Care  Branch 
program. 


POUTME  USES  OF  RtCQWOa  UUKTUMKB  IN 
THi  SYSTEM,  INCUIOWa  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disci. )9ure  may  be  made  to  HHS 
coiilracti-r'^.  grantees,  referring  h»«al?h 
profesi>ion.ii8  and  collaborating 
reseanJier*  ^nd  their  staff  in  order  to 
accon:pli.sb  the  clinical  and  research 
purposrs  ii.r  which  the  records  are 
collet.-. :..   The  recipients  are  required  to 
main!.':,i  ••'riva.-y  Act  safeguards  with 
resp'.ct  ij  ■d'.fse  records. 

2.  Certtf.n  ;ufect;ous  diseases  are 
reported  to  State  governments  as 
required  by  law. 

3.  Infornidtion  may  be  used  to  respond 
to  congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Dt^partment  in  his  or 
her  official  capacity;  (b)  th«>  United 


States  wbcre  the  Departraent  detenunes 

that  the  claim,  if  successiul,  is  Hkcly  to 
directly  afiect  the  operations  of  the 
Depjffboent  or  any  of  its  conponents:  at 
(c)  any  Department  tanjiiayte  in  kis  or 
her  iadividufil  capacity  where  tiie 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individaal's  mental  or  physical 
condition  and  is  alleged  to  kave  arisen 
because  of  activities  of  the  Pub&c 
Health  Service  in  connection  with  sach 
individual  the  Department  may  drsciose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Departnient  of  Justice 
to  enable  that  Departmeirt  to  present  an 
effective  defense,  provided  that  such 
disclosure  la  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
TETRTEVINO,  ACCESStHG,  RETAINING,  ANO 
OfSPOStNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  data 
books  and  in  a  mini-computer 
maintained  by  the  .NIDR  Scientific 
Systems  Section. 

retrievabuty: 

Records  are  retrieved  by  name,  date 
of  observation  and  age  of  subject 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appiupriate  for  each  location  and  for  the 
particular  records  maintained  in  eacb 
project.  Each  site  implements  personnel 
physical  azid  procedural  safe^uarxls  such 
US  the  following: 

1.  A'j'Jiorized  I'ser?;  Employees  who 
maintain  reco"- is  in  this  system  are 
instructed  to  ^ant  regular  access  or\»y  to 
Clinical  Investigations  Section  staff,  to 
scientist  collfa^iea  by  mvitation  of  the 
principal  ir.\f»s'igator  and  to  refeiring 
prjtes^ioihls.  Other  one  time  and 
special  access  by  olher  employees  is 
granted  on  a  need  to  know  basis  us 
specifxally  authorized  by  the  System 
Manager. 

2.  Physical  Safeguards:  Rec;ordfi  are 
stored  in  rooms  w.^ich  are  locked  at  all 
times  when  not  in  use.  Computtir 
terminals  are  in  secured  areas.  Ac«:e83 
to  computer  file  is  controlled  by 
software  protection  codes  associate 
with  each  site. 

3.  Procedural  Safeguards:  -Access  is 
controlled  by  Clinical  Investigabon 
Section  staff. 

These  safeguards  are  m  compiidnce 
with  the  standards  of  Chapter  45- 13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records. ' 


supplemeitfary  Chapter  PHS  lif:  4S-13, 
aad  Part  6,   ADP  Systeme  Seccnty. "  of 
the  HHS  iDoianBatWD  Resoarces 
Management  Manual  and  the  Natianal 
Institate  of  Standards  and  Technoioffy 
Federal  tnformatian  Processnig 
Standards  |FIPS  Pob.  41  and  FIPS  Pub. 
31). 

RETENTION  ANO  DtSPOSAL: 

Records  are  retained  and  disposed  of 

under  the  authonty  of  the  NIH  Records 
Control  Schedule  contained  in  WIH 
Manual  Chapter  1743.  Appendix  1 — 
'Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  8-361).  item  300O-G-3,  which 
allows  records  to  be  kept  as  loag  aa  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Research  Psychologist.  CUnical 
Investigations.  NIDR.  Building  10.  room 
1N114.  9000  Rockville  Pike.  Bethesda. 

MD  20892. 

notification  proccdure: 

To  determine  if  a  record  exists 
contact:  NIDR  Privacy  Act  Coordmalor. 
9000  Rockville  Pike.  Building  31,  room 
2C-3S.  Bethesda,  MD  20892. 

The  requester  must  also  verif>  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  !hc  requester  it  who  be 
or  she  c!,iims  to  be  and  understands  thai 
the  knowing  and  willful  request  fr.r 
acquisition  of  a  record  pertairung  to  an 
individual  under  fdlse  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notncation  of 
or  access  to  a  medicai/  dental  recwd 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incon^petent  person's  medical  record 
shall  designate  a  family  physician  or 
other  heelth  professional  (other  than  a 
family  member)  to  whom  thf  rerord.  if 
any.  will  be  5*^1.  The  parent  or  pjard-an 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Scime  .js  notification  procedures. 
Requesters  should  also  reasor.abiy 
specify  the  record  contents  bewia  »o»jght. 
Individuals  may  also  request  listing?*  of 
accountable  disclosures  that  have  b^en 
made  of  their  records,  if  anv. 
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CONTUTINQ  mCOnO  MOCCOUNC: 

Contact  the  official  under  notuication 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect  or  untimely  (obsolete). 

mCONO  SOUNCI  CATCOOmtS: 

Subject  individual,  cooperating 
clinician  or  health  agency,  family 
members. 

SYtTEMS  txEMrm)  mom  cirtain 

MOVWIONS  Of  TXI  ACT 

None. 
0»-2S-0046 

SVtTIMMAMC 

Clinical  Research:  Catalog  of  Clinical 
Specimens  from  Patients,  Volunteers 
and  Laboratory  Personnel.  HHS/NIH/ 
NIAID. 

Mctmrrv  CLAtsmcATiOM: 

None. 

SYrrcM  location: 

Building  7,  rooms  106  and  202,  NIH. 
9000  Rockville  Pike.  Bethesda,  MD 
20692. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATieomcs  of  moiviouals  covcreo  by  the 
SYtrm: 

Patients,  volunteers,  laboratory 
personnel  in  the  National  Institute  of 
Allergy  and  Infectious  Diseases 
(NIAID). 

CATEOOMIU  or  RECOKOS  IN  THE  SYSTEM: 

Clinical  specimens,  attendant  data 
and  laboratory  results. 

authomty  pon  maintenance  of  the 
system: 

42  U.S.C.  241.  289a.  289c. 

NOUTINB  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MKLUDMM  CATEOORIES  OF 
USERS  AND  THE  FURMSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  State  governments  as 
required  by  law. 

3.  Information  may  be  used  to  respond 
to  congressional  inquiries  for 


constituents  concerning  admission  to  the 
NIH  Clmical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 

retrieving,  acccssino,  retainino,  and 
dtsposino  of  records  in  the  system: 

storaqe: 

Records  are  stored  in  data  books. 

retrievabiuty: 

Records  are  retrieved  by  name, 
patient  or  study  number. 

safeguards: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
Instructed  to  grant  regular  access  only  to 
HHS  scientists  conducting  research,  and 
staff  whose  duties  require  the  use  of 
such  information.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

2.  Physical  Safeguards:  Data  books 
are  kept  in  locked  rooms.  Offices  are 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
other  authorized  employee. 

RETENTION  AND  DISPOSAL 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records  " 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3O0O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 


the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESr 

Chief.  Respiratory  Viruses  Section.  LID. 
NIAID,  Building  7,  room  106,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892 
and 

Chief,  Hepatitis  Virus  Section,  NIAID. 
Building  7,  room  202,  NIH,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  Privacy  Act  Coordinator,  NIAID, 
Westwood  Building,  room  "03,  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
ovra  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
viral  respiratory  diseases  and  hepatitis, 
conducted  by  NIAID  staff. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEOORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  records,  field  study  records,  and 
clinical  research  observations. 
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SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONt  OF  THE  ACT 

None. 
09-2S-0048 

SYSTEM  NAME: 

Clinical  Research;  Serology- 
Epidemiology  Parasite  Research,  HHS/ 
NIH/NIAID, 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Rocky  Mountain  Laboratories,  NIH, 
Hamilton,  MT  59840. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Blood  01  parasite  donors  participating 
in  seroiogy-epidemiology  parasite 
research  of  the  National  Institute  of 
Allergy  and  Infectious  Diseases 
(NL\ID). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Results  of  blood  tests  and  possible 
case  histories. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use.  241,  289a,  289c. 

PURPOSE  OF  THE  SYSTEM: 

For  serologic  and  epidemiologic 
studies  on  parasitic  and  rickettsial 
diseases  (Rocky  Mountain  spotted  fever, 
in  particular)  conducted  by  NIAID  staff. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Certain  infectious  diseases  are 
reported  to  state  governments  as 
required  by  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 


Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABILrrY: 

Records  are  retrieved  by  name. 

safeguards: 

1.  Authorized  Users;  Employees  who 
maintain  records  in  Lhis  system  are 
Instructed  to  grant  regular  access  only  to 
HHS  scientists  conducting  research,  and 
staff  whose  duties  require  the  use  of 
such  information.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Offices  are 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records  " 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  300O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

system  manager  and  address: 

Chief.  Rocky  Mountain  Operations 
Branch,  Rocky  Mountain  Laboratories, 
NIH,  Hamilton,  MT  59840, 

NOTIFICATKM  PROCEDURE: 

To  determine  if  a  record  exists  write 
to:  Privacy  Act  Coordinator,  NIAID, 
Westwood  Building,  room  703, 
Westbard  Avenue.  Bethesda.  MD  20882. 


The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 
Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  act;on  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate. 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete,   |  . 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Personal  physician  of  donor  and  state 
health  departments. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0053 

SYSTEM  NAME: 

Clinical  Research;  Vision  Studies, 
HHS/NIH/NEI. 

SECURrrv  classificatk>n: 

None. 

SYSTEM  location: 

National  Institutes  of  Health.  Bui.u.nt 
10.  room  10N202.  CC.  9000  Rockville 
Pike.  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 


1270 


Federal  Register  /  Vol.  56,  No.  8  /  Friday.  January  11,  1991  /  Notices 


CATIOONIU  OP  HUMVIOUAiJ  COVKMD  BV  THE 

•Ytnu: 

Patients  and  subjects  in  the  National 
Eye  Institute  research  studies. 

CAnoowu  or  mconos  m  tmi  tYtTEM: 

Medical  history  as  relevant  to  vision 
research. 

AUTNORrry  FOH  MANrrCNANCf  OF  TMt 

•vrrm: 

42U.S.C.  241.289i.  289k 

UmPOM  OP  TMf  systcm: 

(1)  To  gather  photographic  evidence  of 
various  stages  or  progressions  of  certain 
visual  disorders;  (2)  To  record  certain 
diagnostic  lest  results  (such  as  color 
vision  testing)  in  the  compilation  of 
empirical  data  to  support  research 
evaluations. 

ROUTINI  UMS  OP  mconos  MAINTAINCO  IN 
-n*  •VSTEM,  MCUNNNQ  CATlOOmeS  OP 
UMRS  AND  THf  PUMPOSCS  OP  SUCH  USCt: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Information  may  be  used  to  respond 
to  Congresaional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center. 

3.  Certain  infectious  diseases  may  be 
reported  to  State  Government  as 
required  by  law, 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  {*ublic 
Health  Service  in.connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


POLICiet  AND  PHACTICC8  FO«  STORINO, 

RrmicviNa.  accessino,  retaininq,  and 

OltPOSINO  OF  RCC0R08  IN  THt  •VSTEM: 

rroRAQE: 

Records  are  stored  in  file  cabinets. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
cross  referenced  by  anatomical  entity. 

SAFEOUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
HHS  scientists  conducting  research  and 
physicians  treating  the  patient  whose 
records  are  involved.  Other  one  time 
and  special  access  by  other  employees 
is  granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  File  cabinets 
are  in  locked  rooms  and  access  to  files 
Is  strictly  controlled. 

3.  Procedural  Safeguards;  Specifically, 
records  may  be  removed  from  files  only 
at  the  request  of  the  System  Manager  or 
authorized  employees. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  IFIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTKM  AND  DfSPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records  ' 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3O0O-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

STfTEM  MANAGER  AND  ADDRESS: 

National  Institutes  of  Health,  Clinical 
Director.  NEI.  Building  10,  room  lO.N- 
202,  9000  Rockville  Pike.  Bethesda,  MD 
20892. 

NOTIFICATION  PNOCEDURt: 

To  determine  if  a  record  exists, 
contact:  Executive  Officer.  NEI.  Building 
31,  room  6A07,  NIH.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 


certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  cibject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PRO<    -DURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete), 

RECORD  SOURCE  CATEGORIES: 

Medical  examinations  conducted  by 
and  under  the  direction  of  the  research 
investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0054 

SYSTEM  NAME: 

Administration:  Property  Accounting. 
HHS/NIH/ORS. 

SECURITY  CLASStFICATION: 

.None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
13,  room  2E43,  9000  Rockvii'e  Pike. 
Bethesda.  MD  20892  and 

National  Institutes  of  Health,  Computer 
Center,  Building  12.  9000  Rockville 
Pike,  Bethesda.  MD  20892  and 

National  Institutes  of  Health,  Building 
31,  room  B1C06.  9000  Rockville  Pike. 
Bethesda.  MD  20892  and 

National  Institute  of  Environmental 
Health  Sciences.  Office  of  Facilities 
Engineering.  102-01.  P.O.  Box  12233. 
Research  Triangle  Park.  N.C.  27709. 
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CATBOOfllES  OF  INOIVIOUALS  COVERED  BY  THI 
SYSTEM: 

Employees  of  the  National  Institutes 
of  Health  who  are  issued  tools  or  card 
keys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Property  management. 

AUTHonrrv  for  maintenance  of  the 
system: 

5  U.S.C.  301;  5  U.S.C.  5901;  5  U.S.C. 
7903;  40  U.S.C.  318a;  42  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

Used  for  tool  and  card  keys  issuance 
and  control. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  that  a  system  of 
records  maintained  by  this  agency  to 
carry  out  its  functions  indicates  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  regulation,  rule  or  order  issued 
pursuant  thereto,  the  relevant  records  in 
the  system  of  records  may  be  referred, 
as  a  routine  use.  to  the  appropriate 
agency,  whether  federal,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POUCIES  AND  PRACTICES  FOR  STORtNO, 
RETRIEVINQ,  ACCESSINO,  RCTAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  and 
on  magnetic  media. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  User8:Employee8  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards;  Textual 
records  are  stored  in  offices  which  are 
locked  when  not  in  use. 

3.  Procedural  Safeguards:  Computer 
files  are  password  protected. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual.  "Safeguarding 
Records  Contained  in  Systems  of 
Records."  supplementary  Chapter  PHS 
hf:  45-13,  and  Part  6.  "ADP  Systems 
Security,"  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FTPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  130O-C-14.  which 
allows  records  to  be  destroyed  after  all 
listed  credentials  are  accounted  for  or  3 
months  after  the  return  of  credentials  to 
the  issuing  office.  Refer  to  the  NIH 
Manual  Chapter  for  specific 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

For  tools: 

National  Institutes  of  Health, 
Administrative  Officer,  DES.  Building 
31,  room  2E47,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 
For  card  keys: 

National  Institutes  of  Health,  Chief, 
Crime  Prevention  Section.  Security 
Branch.  DS,  ORS,  Building  31.  room 
B3B16,  9000  Rockville  Pike.  Bethesda. 
MD  20205. 

National  Institute  of  Environmental 
Health  Sciences,  Chief,  Office  of 
Facilities  Engineering,  102-01,  P.O. 


Box  12233,  Research  Triangle  Park, 
NC  27709. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  venfy  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 

Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTEmNO  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete. 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  from  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAM 
PROVISIONS  OF  THE  ACr. 

None. 
09-25-0057 

SYSTEM  NAME: 

Clinical  Research:  Burkitt's 
Lymphoma  Registry.  HHS/NIH/NCI. 

SECURmr  CLASSinCATION:       . 

None. 

SYSTEM  locations: 

Environmental  Epidemiological,  DCE, 
NCI,  Executive  Plaza  North,  room  434. 
6130  Executive  Blvd.,  Bethesda.  MD 
20205  and 
Frederick  Cancer  Research  Facility, 
room  434.  Frederick.  MD  21701 
Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 
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CATieomM  or  moividuals  covincd  rv  tmi 
•Ytnai: 

Patients  with  Burkitt's  Lyinphoma  in 
the  registry  of  the  National  Cancer 
Institute. 

CATioonss  or  mcoros  m  thi  trsrm: 

Clinical  abstracts,  pathology  reports, 
and  other  laboratory  correspondence 
with  attending  physicians. 

AUTHOMTY  FON  HAMTENANCI  OF  TXC 
tYITIM: 

42  U  S.C  241.  281,  282. 

nWMSI  OF  THt  flYtTCtr 

Epidemiologic  research  on  Burkitt's 
Lymphoma. 

Nounm  uses  of  rccomm  hawtaineo  m 

TNI  ■VmM,  IMCLUOeW  CATEOOMU  OF 
UStm  AMD  THt  FURPOSn  OF  WCH  USCS: 

Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  mdividual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  mamtain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 


purpose  for  which  the  records  were 
collected. 

FOUCIES  AND  FKACTtCCS  FO«  tTORINa, 

nrnucviNO,  acccmino,  retainino,  ano 
nsFOSmo  of  nccomo*  in  tmc  tYtTCii: 

STONAOe: 

Records  are  stored  in  file  folders. 

RETmCVABiUTY: 

Records  are  retrieved  by  name. 

tAFCOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  whose 
duties  require  the  use  of  such 
information.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  dunng  off-duty  hours. 

3.  Procedural  Safeguards;  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee, 

RETENTIOM  ANO  04SFOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  In  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  300O-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MAMAOER  AND  AOOAESS: 

American  Burkitt's  Lymphoma 
Registry.  Division  of  Cancer  Etiology, 
NCI.  Executive  Plaza  North.  Suite  434, 
6130  Executive  Blvd..  Bethesda,  MD 
20892. 

NOTIFtCATIOM  P««OCEOURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowiivg  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 


criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

record  access  procedure: 

Same  as  notification  procetlores. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTCSTMO  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant. 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Hospitals,  physicians 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
0»-25-0060 

SYSTEM  NAME: 

Clinical  Research:  Division  of  Cancer 
Treatment  Clinical  Investigations.  HHS/ 
NIH /NCI 

SECURmr  CLASSIFICATION: 

None, 

SYSTEM  location: 

National  InsUtutes  of  Health.  8601  Old 

Georgetown  Road,  Bethesda,  MD 

20892  and 
Frederick  Cancer  Research  Center, 

Building  426,  Frederick.  MD  21701  and 
National  Cancer  Institute.  Biological 

Response  Modifiers  Program  (BRMP), 

501  VV.  7th  Street,  suite  *3,  Frederick. 

MD  21701 
National  Cancer  Institute,  Navy 

Hospital,  Building  8,  room  3146, 

Bethesda,  MD  21814 

cateoories  of  individuals  covered  by  the 

system: 

All  patients  who  have  been 
hospitalized  or  seen  in  outpatient  clinics 
on  treatment  researrh  protocols  in  the 
National  Cancer  Institute. 

mTHESVSTBK 


CATEOORIES  OF 

Medical  records. 
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AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241.  281,  282. 

PURPOSE(S)  OF  THE  SYSTEM: 

(1)  Patient  care  and  treatment.  (2) 
Clinical  and  epidemiological  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDINO  CATEOORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Pubhc 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVWm,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  tapes, 
microcomputer  disks,  index  cards, 
microfiche,  and  manual  paper  records. 


RETRIEVABILJTV: 

Records  are  retrieved  by  patient  name 
or  number. 


SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  4S-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Head,  Biostatistics  and  Data 
Management  Section,  National 
Institutes  of  Health,  8601  Old 


Georgetown  Road,  Bethesda,  MD 
20892  and 

Chief,  Clinical  Research  Branch. 
Biological  Response  Modifiers 
Program.  Frederick  Cancer  Research 
and  Development  Center.  501  W.  7th 
Street,  suite  *3,  Frederick.  MD  21701 
and 

Navy  Hospital.  Deputy  Branch  Chief, 
NCI— Naval  Medical  Oncology 
Branch,  Building  8,  room  5101, 
Bethesda,  MD  20814 


NOTIFICATION  PROCEDURE: 

Write  to  system  manager  for  the 
appropriate  location  to  determine  if  a 
record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PWOCEOURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  staie 
the  corrective  action  sought  The  nght  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irreievani. 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Hospital  medical  records,  referring 
physician,  referring  hospitals,  clinical 
laboratories,  patient  contact,  and 
Central  Tumor  Registries. 


1274 


Federal  Register'/  Vol.  56.  No.  8  /  Friday,  January  11,  1991  /  Notices 


Federal  Register  /  Vol.  56.  No.  6  /  Friday.  )anuary  11.  1991  /  Notices 


1275 


svrrcMS  txtMmo  nwn  ctirr  Am 

MOVISIOMS  Oy  TNK  ACT! 

None. 
09-2S-0067 

tYSTCMNAMC: 

Clinical  Research:  National  Cancer 
Incidence  Surveys,  HHS/NIH/NCI. 

sccunrrv  classifkatiom: 

None. 

•Ytrm  LOCATIOM: 

National  Institutes  of  Health,  Building 
12.  9000  Rockville  Pike  Bethesda.  MD 
20892  and  Chief,  Longitudinal  Studies 
Branch,  IRP,  NIA,  Gerontology  Research 
Center,  4940  Eastern  Avenue,  Baltimore, 
MD  21224. 

Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored 

CATIOOmiS  OF  mOIVIDUALS  COVERED  BV  THE 

•Ysmc 

Voluntary  participants  in  the 
Gerontology  Research  Center  (GRC] 
Longitudinal  Study  and  agency 

CATEQOHIES  OF  RECOHDS  IN  THE  SYSTEM: 

Medical  history,  insurance  and 
hospital  cost  data,  and  death  records. 

AUTxomrv  fom  maintenance  of  the 

SYSTEM: 

42  U.S.C.  241.  289k-2.  k-  4.  H.-alth 
Research  Extension  Act  of  1985  Pub.  L. 
99-158. 

FUKFOSE  OF  THE  SYSTEM: 

Comparison  of  trends  in  cancer 
incidence  between  the  second  and  third 
national  cancer  surveys,  i.e.  between 
1969-71  and  1947. 

ROUTINE  USES  OF  recohos  maintained  in 

Tf4t  SYSTEM,  INCUIOINO  CATEOONIES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 


required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 
4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINa 
RETRIEVINO,  ACCESSING,  RETAINiNQ,  AND 
OISFOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Records  are  stored  on  microfiche  and 
on  magnetic  tapes. 

RETRIEVABILrrv: 

Records  are  retrieved  by  name  and 
study  number. 

SAFEGUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  whose 
duties  require  the  use  of  such 
information.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  limited  access  area.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

These  practices  are  in  compliance 
with  the  standards  cf  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 


Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 


RETENTION  AND  DISPOSAL: 


<^^ 


Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  ANO  ADDRESS: 

National  Institutes  of  Health,  Chief 
Demographic  Analysis  Section,  Blair 
Building,  room  532,  7910  Woodmont 
Avenue,  Bethesda,  MD  20892. 

NOTinCATION  PROCEDURE: 

Write  to  system  manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant. 
Incorrect,  or  untimely  (obsolete). 


RECORD  SOURCE  CATEGORIES: 

Hospital  medical  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0069 

SYSTEM  name: 

NIH  Clinical  Center  Admissions  of  the 
National  Cancer  Institute,  HHS/NIH/ 
NCI. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Chief 
Genetics  Section,  DCE.  Executive 
Plaza  North,  rooms  400  and  439,  6130 
Executive  Blvd.,  Bethesda,  MD  20892 
and 
National  Institutes  of  Health,  Division  of 
Computer  Research  and  Technology, 
Building  12A,  9000  Rockville  Pike, 
Bethesda,  MD  20892  and 
WEST  AT,  Inc..  STSC  Building,  Suite  402, 
2115  E.  Jefferson  Street,  Rockville,  MD 
20852. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  individuals  covered  by  the 

system: 

Current  and  former  cancer  patients 
and  their  family  members  admitted  to 
the  NIH  Clinical  Center  or  the  National 
Cancer  Institute  (NCI). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  histories,  reports  and 
correspondence. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

4     J.S.C.  285a. 

PURPOSE  OF  THE  SYSTEM: 

National  Cancer  Institute  physicians 
and  supporting  staff  are  involved  in 
research  on  the  cause  and  diagnosis  of 
disease  and  the  treatment  of  patients, 
requiring  the  maintenance  of  working 
files  to  chart  progress,  responses  to 
treatment,  etc. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 


an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINa  ACCESSING,  RETAININO,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  computer  files. 

retrievabhjty: 

Records  are  retrieved  by  identification 
number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  and  the 
Clinical  Center  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 


specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  offduty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf  45-13. 
and  Part  6,  "ADP  Systems  Security"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  ui  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  3000-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  ANO  ADDRESS: 

National  Institutes  of  Health,  National 
Cancer  Institute.  Division  of  Cancer 
Etiology,  Epidemiology  and 
Biostatistics  Program,  Chief  Family 
Studies  Section.  Environmental 
Epidemiology  Branch,  Executive  Plaza 
North,  Suite  439,  Bethesda.  MD  20892 

and 

Chief  Clinical  Genetics  Section,  Clinical 
Epidemiology  Branch.  Executive  Plaza 
North,  Suite  439,  Bethesda,  MD  20692 
and 

Chief  Clinical  Genetics  Section.  Clinical 
Epidemiology  Branch.  Executive  Plaza 
North,  Suite  400.  Bethesda,  MD  20892. 

NOTinCATION  PROCEDURE: 

Write  to  system  manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
reque.ster  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
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«villfui  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

NtCOMO  ACCESS  raOCCOURE: 

Same  as  notification  procedures, 
"".equesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONnSTIMO  MCORO  PflOCEDUm: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RCCOMO  SOUNCt  CATEOOmSS: 

Patients'  personal  physicians,  NIH 
staff  treating  the  patients  or  performing 
tests,  requested  outside  records,  and 
patients  themselves. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

None. 
09-25-0074 

SYSTEM  name: 

Clinical  Research:  Division  of  Cancer 
Biology  and  Diagnosis  Patient  Trials, 
HHS/NIH/NCI. 

SECURITY  CtASStPWATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  DCBD, 
NCI,  Executive  Plaza  North,  room  330C. 
Bethesda,  MD  20892,  and  at  hospitals 
and  clinics,  educational  and  research 
institutions.  Federal,  State  or  local 
government  agenaes,  and  private 
facilities. 


CATEOORIES  OP  INDIVIDUALS  COVERED  BY  TMC 

system: 

Cancer  patients,  individuals 
undergoing  biopsies,  and  normal 
controls  in  clinical  studies  of  the 
Division  of  Cancer  Biology  and 
Diagnosis  (DCBD). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  treatment  history. 

autnorfty  for  maintenance  of  the 
system: 

42U.S.C.  241.  281.282. 

PURP0SE(8)  OF  THE  SYSTEM: 

This  system  is  used  to  support 
research:  (1)  To  compare  cancer 
diagnostic  tests.  (2)  to  develop  statistical 
methodology,  (3)  to  trace  the  natural 
history  of  the  cancer  under  study,  and 
(4)  to  develop,  evaluate  and  verify 
biological  markers  for  early  cancer 
detection  and  for  monitoring  treatment 
success. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 


individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORINO. 
RETRIEVINO,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Records  are  stored  in  files  and  on 
computer  tapes  and  discs. 

RETRIEV  ability: 

Records  are  retrieved  by  coded 
identification  number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute  and  its 
contractors  whose  duties  require  the  use 
of  such  information.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  Hmited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users.  Access  codes  are  changed 
frequently. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  Chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13, 
and  part  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub, 
31). 
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retention  and  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Computer  Systems  Analyst  National 
Institutes  of  Health,  Executive  Plaza 
North,  room  344,  Bethesda,  MD  20892. 

notification  procedure: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
'  individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

record  access  procedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

contesting  record  procedure: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
Information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Hospitals. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  Of  THE  ACT 

None. 


0»-a5-0075 


SYSTEM  name: 

Administration:  Principal 
Investigators  Submitting  Proposals  for 
Protection  from  Research  Risks,  HHS/ 
NIH/OD/OER. 

SECURmr  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health,  Building 
31,  room  5B59,  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

categories  of  individuals  covered  by  THE 
SYSTEM: 

Persons  submitting  research  proposals 
to  the  National  Institutes  of  Health 
involving  risks  to  subjects  or  matters 
pertaining  to  the  protection  of  the  rights 
and  welfare  of  human  research  subjects. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Research  protocol,  identification  of 
Principal  Investigator,  institution. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 

system: 

42  use  241(c)  (g). 

PURPOSE  OF  THE  SYSTEM: 

Monitoring  of  research  proposals  that 
may  involve  undue  risks  to  subjects  or 
ethical  considerations. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successhil.  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components,  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RCTAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  card  file. 


RETRIEV  AMLmr 

Records  are  retrieved  by  name  of 
Principal  Investigator. 

safeguards: 

1.  Authorized  Users:  Members  of  the 
professional  staff  of  the  Office  for 
Protection  from  Research  Risks  (OPRR) 
may  use  information  from  the  file  in 
connection  with  follow-up  procedures  of 
research  proposals  identified  as 
involving  potential  risk  to  the  protection 
of  the  rights  and  welfare  of  human 
research  subjects. 

2.  Physical  Safeguards:  Records  are 
maintained  in  offices  which  are 
monitored  during  business  hours  and 
are  locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Requests  for 
information  from  the  file  are  made  to  the 
Compliance  Coordinator  who  supervises 
and  is  responsible  for  the  file.  Computer 
files  are  password  protected. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  7000-A-l.  which 
allows  records  to  be  destroyed  after  a 
maximum  period  of  6  years  after  file  is 
closed.  Refer  to  the  NIH  Manual 
Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  OPRR.  National  Institutes  of 
Health.  Building  31.  room  5B59,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

NOTinCATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  venfy  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  procedure: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
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information  to  be  contested,  and  atata 
the  corrective  actira  sought  The  right  to 
contest  records  is  limited  to  information 

which  is  incompletCv  irrelevant, 
incorrect  or  untimely  (obsolete). 

Ricono  aounca  CATiaoMaa: 

Proposala  submitted  by  individuals, 
but  identified  by  employees  or 
conndtants  of  HHS  as  possibly 
involving  ondoe  hazards. 


avrrms  ocHmo  moM  currAm 
raoviswm  of  tmc  act 

None. 
09-2S-M77 

tvsmiMAMf: 

Biologicai  Carcinogenesis  Branch 
Human  Specimen  Program.  HHS/NIH/ 
NCL 

SSCUfUTY  classification: 

None. 

tYrrm  location: 

National  Institutes  of  Health, 
Executive  Waza  North,  room  540,  6130 
Executive  Blvd..  Bethesda.  MD  20892, 
and  at  private  orgamiafions  under 
contract  Write  to  the  system  manager 
for  a  list  of  current  locations. 

CATcoomea  of  ■miynuALS  covfmo  afv  tnc 

srsTiM: 

Cancer  and  other  patients,  and  normal 
donors  of  biopsy  and  tumor  specimens, 
Vi-ho  are  seen  at  clinically-oriented 
organizations  under  contract  to  the 
National  Cancer  Institute.  Both  adults 
and  children  are  covered. 

CATf  OOmES  OF  mCOROS  IN  TM£  SYSTCK 

Medical  history  and  diagnostic 
information  about  the  donor, 
information  on  the  type  of  specimen, 
location  of  repository  (if  specimen  is 
stored  before  use],  and  distribution 
record. 

AUT>«omnr  foh  maintinanci  of  tmi 

SYtTEM: 

42 U.SC.  241,  281,  282:  "Research  and 
Investigation,"  "National  Cancer 
Institute,"  and  "Cancer  Research  and 
Other  Activities." 

FUMFOSf(>)  OF  TMK  SYVTBS: 

(1)  For  cancer  research,  using  by- 
products of  cancer  treatment  such  as 
biopsy  and  tumor  specimens  that  would 
normally  be  discarded,  to  allow 
interpretation  of  experimental  results; 
(2)  To  project  future  research  needs:  (3) 
To  monitor  and  evaluate  the  NCI 
distribution  system. 


MOUTINt  uses  OF  RCCOKDS  MAMTA 
THS  SYSTEM,  INCLUOINO  CATCOORIES  OF 
USOIS  AND  THC  FUNFOSES  OF  SUCH  MU: 

l.The  Department  contemplates  that  it 
may  contract  with  a  private  firm  for 
storage  and  preservation  of  specimens. 
Records  necessary  for  identi^cation, 
retrieval  and  research  use  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  fa)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  vrith  the  purpose  for  which 
the  records  were  collected. 

FOUCIES  AND  FIIACTICeS  FOH  STOMntG, 
RETWeVIMa,  ACCSSSNtO.  RCTAIMNa,  AND 

disfocum  of  rccoros  in  the  system: 
stoiuoe: 

File  folders,  magnetic  tape,  discs. 

RETRtCVABIUTV: 

Retrieved  by  name  of  donor  and 
cross-referenced  by  identifying  number, 
procurement  source,  and  various 
epidemiological  characteristics. 

SAFEOUANOS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  m  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  follcwmg: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  .National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
IS  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 


2.  Physical  Safegaanic  Records.  ' 
computers  and  computer  terminals  are 
kept  in  limited  access  areas.  Ofiices  are 
locked  during  off^-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid  i 
individual  identification.  ' 

3.  Procedural  Safeguards:  Access  to 
manual  HJes  is  strictly  controlled  by  files 
staff.  Files  may  be  accessed  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to  authorized 
users. 

Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who  | 

maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  bj'  the 
system  manager. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records  i 

Contained  in  Systems  of  Records," 
supplementary  Chapter  PUS  hf:  4S-13, 
and  Part  a,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  Nabonal 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FTPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL:  I 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 —   . 
"Keeping  and  Destroying  Records"      ' 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAQER  AND  ADDRESS: 

Coordinator,  Research  Resources, 
Biological  Carcinogenesis  Branch, 
Division  of  Cancer  Etiology,  NCI, 
National  Institutes  of  Health,  Executive 
Plaza  North,  room  540,  6130  Executive 
Blvd.,  Bethesda,  MD  20892. 

NOTIFICATION  FROCCOUM: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
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individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relabonship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  hstings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant  The  right  to  contest  records  is 
bmited  to  information  which  is 
incomplete,  irrelevant,  incorrect  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Specimen  Report  Form  filled  out  by 
the  organization  providing  specimens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0078 

SYSTEM  NAME: 

Administration:  Consultant  File, 
HHS/NIH/NHLBI. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

National  Institutes  of 
Health.Westwood  Building,  5333 
Westbard  Avenue,  Bethesda,  MD  20892. 

CATEGORIES  OF  INOnnOUALS  COVERED  BY  THE 
SYSTEM: 

List  of  consultants  available  for  use  in 
evaluation  of  National  Heart  Lung,  and 


Blood  Institute  special  grants  and 
contracts. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Names  and  resumes. 

AUTNOROY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241(d),  281. 

PURPOSE(S)  OF  THE  SYSTEM: 

(1)  To  identify  and  select  experts  and 
consultants  for  program  reviews  and 
evaluations.  (2)  For  use  in  evaluation  of 
NHLBI  special  grants  and  contracts. 

ROUTINi  USES  OF  RECORDS  MAHfTAINEO  IN 
THE  SYSTEM,  MCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department  any 
component  of  the  Department  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  disc  and  file  folders. 

RETRtEVABILmr: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Data  on 
computer  files  is  accessed  by  kej-word 
knowrn  only  to  authorized  users. 

2.  Physical  Safeguards;  Rooms  where 
records  are  stored  are  locked  when  not 
in  use. 

3.  Procedural  Safeguards:  During 
regular  business  hours,  rooms  are 
unlocked  but  are  controlled  by  on-site 
personnel. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 


Records,"  supplementary  Chapter  PHS 
hf;  45-13,  and  Part  6,  "ADP  Systems 
Security,"  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technolog>'  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  llOO-G.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Heart.  Lung,  and  Blood 
Institute,  Associate  Director  for  Review, 
Westwood  Building,  room  557 A,  5333 
Westbard  Avenue,  Bethesda.  MD  20892. 

NOTIFICATION  procedure: 

To  determine  if  a  record  exists, 
contact  National  Institutes  of  Health. 
Privacy  Act  Coordinator.  NHLBI. 
Building  31.  room  5A08.  9000  Rockville 
Pike.  Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  also  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

record  access  procedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTINO  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
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Administration:  Employees  and 
Comuitants,  HHS/NIH/NIAID. 

tICURITY  CLASSmCATIOM: 

None. 

•WTIM  LOCATtON: 

National  Institutes  of  Health,  Building 
31,  Room  7A32,  9000  Rockville  Pike, 
Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  Lhe  address  of  the 
Federal  Reco-da  Center  wiicre  records 
from  this  systpoi  may  be  stored. 

CAItaOWCS  or  MOfVBUALS  COVtllB>  BY  TXC 

•vrriM: 

Current  ard  former  key  professional 

employees  of  the  Institute  and 
consultants. 

CATIOOfUKS  Of  WtCOWOt  M  TNt  tVtTEM: 

PnM  releases,  cuincuiuro  vitae. 
nominations  for  awards  and 
photographs. 

AUTMOWTY  row  MAIIfTCNANCI  OF  THI 

•ystim: 
42  U.S.C  241(d)  289a. 

fuwoM  OS  Tw  tvrmr 

For  background  records  to  provide 
public  announcements  on  National 
Institute  of  Allergy  and  Infectious 
DiseAses  (NIAID)  Council  members, 
advisors  and  guest  lecturers. 

NOUTiM  um  or  nkcoikw  ■aintainxo  in 
■nm  swrm,  mcluohm  CATtoofHt*  or 

USOM  ANO  TNI  PUNPOM*  O^  MCN  UflCS: 

Disclosure  may  be  made  to  a 
corgressiona!  office  from  the  record  of 
an  individual  m  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

rauciu  AMD  MiAcncts  rem  vromNO, 
mrwcvaM,  sctitwmOs^  rktahhm*,  amo 
onroMM  Of  wcoiios  m  thk  aYrrEM: 


Stored  in  file  folders. 

MTnifVABIUTn 

Retrieved  by  name. 

■AnouAMw: 

Measures  to  prevent  anauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  whose  duties  require  the  use  of 
such  information.  Authorized  users  are 


located  in  the  Office  of  the  Director, 
NIAID.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Records  in  this 
system  are  stored  in  file  folders  which 
a.-e  kept  in  locked  cabinets.  The  room  is 
lacked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
r.les  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RCTtNnON  AMD  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  .Ml  <  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  .'\ppendix  1 — 
"Keeping  and  Destroying  Records" 
(HMS  Records  Management  Manual, 
Appendix  B-361).  item  11(»-G.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

•YSTIM  MANAOED  AND  AOORCSS: 

Director.  Office  of  Communications, 
National  Institutes  of  Health.  Building 
31.  Room  7A32,  9000  Rockville  Pike, 
Bethesdd,  MD  20892. 

NonncATTON  pftoctoijmK: 

To  determine  if  a  record  exists,  write 
to:  National  Institutes  of  Health,  Privacy 
Act  Coordinator,  NIAID,  Westwood 
Building.  Room  703.  5333  Westbard 
Avenue,  Bethesda,  MD  20692. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  Is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  i 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RCCORO  ACCm  MOCIOUNC: 

Same  as  record  nofification 
procedures.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought.  Individuals  may  also 
request  listings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any. 

CONTVSTINO  ncoRO  moctouRc: 

Contact  the  System  Manager  at  the 
address  above,  and  reasonably  identify 
the  record  and  specify  the  information 
to  be  contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction,  with  supporting  justification. 
The  right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 


necoRO  souRCC  CATEOowes: 

Individuals  and  newspaper  clippings. 

SYtTEMt  EXEMTTEO  FROM  CSJrTAIN 
FNOVrSIONS  OF  THE  ACT 

None. 
09-2»-00«1 
•YtTEM  name: 

Administration:  General  Files  on 
Emplovees.  Donors  and  Correspondents, 
HHS/NIH/NEI. 

SECURrrY  classification: 
None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  BuikKng 
31,  room  6A03,  9000  Rockville  Pike, 
Bethesda,  MD  20802. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEOORIES  OF  INDIVIDUALS  COVERED  BY  TNS 

SYSTEM:  I 

Donors  of  gifts,  employees, 
correspondents  of  the  Natiortal  Bye  I 
Institute  (NEI). 

CATEOORiCS  OF  RECORDS  IN  THE  SYSTEM: 

Budget,  administrative  services, 
correspondence.  I 

AUTHORrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use  2891. 

rURPOSE(8)  OF  THI  SYSTEM: 

(1)  To  identify  certain  donors  of 
unconditional  gifts  to  the  National  Eye 
Institute;  (2]  To  record  certain 
delegations  and  permit  holders:  (3)  To 
maintain  a  mailing  list  of  persons  in  the 
vision  research  community;  (4)  To 
provide  service  or  information  to 
specific  requesters;  (5)  To  commnnicate 
with  collaborating  investigators  in 
vision  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUOINO  CATEQORtIS  OT 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  cnt  any 
employee  of  the  Department  in  bis  or 
her  official  capacity;  (b)  the  Uiiited 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  a^ect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
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her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

FOUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
subject  area. 

FAFEOUAROS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
staff  with  designated  responsibilities 
directly  related  to  the  purpose  for  which 
the  records  are  kept.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  needto-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  Records  are 
kept  in  locked  offices. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled.  Records  may 
be  removed  from  files  only  at  the 
request  of  the  system  manager  or  other 
authorized  employee. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  MH  Records 
Control  Schedule  contained  in  MH 
Manual  Chapter  1743,  Appendix  1  — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  items:  llOO-M-1; 
1700-C-l;  and.  1900-F-3.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

National  Eye  Institute,  Executive 
Officer,  Building  31.  room  6A05,  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to:  National  Eye  Institute,  Records 
Management  Officer.  Building  31,  room 
6A17,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 


individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any, 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Individuals. 

SYSTEMS  EXEMFTEO  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0093 

SYSTEM  NAMr 

Administration:  Authors.  Reviewers 
and  Members  of  the  Journal  of  the 
National  Cancer  Institute,  HHS/NIH/ 
NCI. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Building  82.  room  239.  9030  Old 
Georgetown  Road,  Bethesda,  MD  20014 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATEGORIES  OF  INtMVIOUALS  COVERED  BY  THE 

SYSTEM: 

Authors  and  manuscript  reviewers 
and  members  of  the  Journal  of  the 
National  Cancer  Institute  (JNCI) 
editorial  board. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Accepted,  rejected  and  pending 
manuscripts  and  review  comments 

AUTHORffY  FOR  MAINTENANCE  Of  THE 

system: 

42  use  241.  281. 

PURPOSE  OF  THE  SYSTEM: 

Manuscript  review  by  NCI  staff  of 
manuscripts  submitted  for  possible 
publication  or  oral  presentations. 


ROUTINE  USES  OF  RECORDS  MAINTAINED 
THE  SYSTEM.  WCLUOINO  CATCQORIES  Of 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  for 
opinions  as  a  pari  of  the  review  of 
manuscripts. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Deparlment,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  L'nitc-d 
Slates  where  the  Department  delermines 
that  the  claim,  if  successful,  is  hkely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  8TOR1MO. 
RETRIEVINO,  ACCESSIHa,  RETAINIHO,  ANO 
OISPOSINO  Of  RECORDS  »H  THE  SYSTEM; 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  name  and 
manuscript  number. 

SAFEOUAROS: 

1.  Authorized  Users:  Employees  who 
maintain  records  ifi  this  system  are 
instructed  to  grant  access  only  to  JNCI 
staff  personnel,  the  Editor  in  Chief,  and 
members  of  the  Board  of  Editors  whose 
duties  require  the  use  of  such 
information. 

2.  Physical  Safeguards;  Records  are 
kept  in  a  limited  access  area  where  an 
employee  is  present  at  all  times  diJring 
worki.ng  hours.  Office  is  locked  during 
off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  tightly  controlled  by 
office  staff.  Only  authorized  users  may 
have  access  to  the  files. 

Information  that  identifies  re\iewers 
is  not  maintained  in  computer  files. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
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Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  5-361),  item  8000-A-l(b), 
which  allows  records  to  be  kept  for  a 
maximum  period  of  one  year  after  year 
in  which  published  or  presented.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disDosition  instructions. 

tVrrtM  MANAOU  AND  AOOtWM: 

Systems  Specialist,  Scientific 
Publications  Branch,  Building  82.  room 
239,  7030  Old  Georgetown  Road, 
Be  hesda,  MD  20614. 

NtrmcATiOM  pwoccouiie: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  Is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

mcowo  Acciss  raoctouM: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

cowTErrwM  mcono  raociouMe: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

mCORO  tOURCI  CATCOOHIEt: 

Authors  and  reviewers. 
•vtmM  EXEMrreo  niOM  ceitTAiN 

MOVMIONS  Of  TMI  ACT. 

None. 
09-29-0096 

tVCTIMNAMI: 

Contracts:  National  Cancer  Institute 
Contract  Management  System  Principal 
Investigators.  Project  Officers  and 
Contract  Specialists.  HHS/NIH/NCI. 

ucunmr  CLAStmcATiON: 

None. 


•YtTiM  location: 

National  Institutes  of  Health.  Building 
12,  9000  Rockville  Pike,  Bethesda,  MD 
20852. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATIOONIU  Of  INDIVIOUAU  COVf  NEO  SV  THE 
•YSTUr. 

Principal  investigators,  project 
officers,  and  contract  specialists. 

CATEOORIES  Of  RECOROt  IM  TMB  tVETEM: 

Contract  projects  administrative  data 
(e.g..  project  titles  and  descriptions, 
contractor  information,  etc.),  fiscal  data 
(e.g.,  funding/cost  data,  obligations), 
and  programmatic  data  (e.g..  scientific 
classifications,  scope  of  work). 

AUTMORrrV  fOR  MAINTENANCE  Of  THE 
tVETEM: 

42  use  241(g),  281. 

fURPO«E(S)  Of  THE  SYSTEM: 

(1)  Provides  administrative  and 
financial  information  for  administration 
and  tracking  of  procurement  activities  of 
National  Cancer  Institute  (NCI) 
contracts; 

(2)  Collects  and  maintains  this 
information  in  an  accurate  and  timely 
fashion  for  financial  reporting  and 
budgeting,  as  well  as  ad  hoc  queries  on 
NCI  contracting  activities; 

(3)  Provides  pre-award  tracking  and 
milestone  data  used  to  monitor  and 
administer  the  total  procurement 
process 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiOINQ  CATEGORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  D:8closure  may  be  made  to  a 
contractor  when  the  Department 
contemplates  that  it  will  contract  with  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 


her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIBS  AND  PKACnCES  f  OR  STORINO, 
RrmitVINO,  ACCESSINQ,  RETAINWM,  AND 
DISPOSINO  Of  RECORDS  IN  THE  SYSTEM: 

■TORAOt: 

Records  are  stored  on  magnetic  tapes 
and  on-line  discs. 

retrievabiuty: 

Records  are  retrieved  by  name. 

SAPEQUARDS: 

1.  Authorized  Users:  The  contractor 
maintaining  this  system  has  been 
instructed  not  to  release  any  information 
from  the  contract  management  system 
without  prior  approval  of  the  system 
manager. 

2.  Physical  Safeguards:  Computer 
records  are  kept  in  a  limited  access 
area.  Offices  are  locked  during  off-duty 
hours. 

3.  Procedural  Safeguards:  The 
computer  center  protects  files  physically 
and  with  access  controls.  Files  may  be 
used  only  with  the  approval  of  the 
system  manager. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  ANO  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  280G-E-l(b), 
which  allows  records  to  be  kept  as 
required  for  equivalent  hard  copy. 
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SYSTEM  MANAGER  AND  ADDRESS: 

National  Cancer  Institute,  Manager. 
NCI  Contract  Management  System. 
Grants  Financial  and  Data  Analysis 
Branch.  Executive  Plaza  South,  room 
643,  6120  Executive  Boulevard, 
Bethesda,  MD  20892. 

NOTinCATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTCSTINO  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Negotiated  Contract  and  Summary  of 
Negotiations/IMPAC  Code  Sheet,  NIH 
forms  1759-1  and  1759-2  generated  by 
NIH  staff. 

SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

None. 
09-25-0099 

SYSTEM  NAME: 

Clinical  Research:  Patient  Medical 
Records,  HHS/NIH/CC. 

SECURmr  CLASSIFICATION: 

None.    • 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Patient 
Medical  Records,  Building  10.  room 
1N208,  9000  Rockville  Pike,  Bethesda, 
MD  20892  and  at  private  organizations 
under  contract.  Write  to  the  system 
manager  for  a  list  of  current  locations. 


CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 

system: 

Registered  Clinical  Center  patients. 
Some  individuals  not  registered  as 
patients  but  seen  in  Clinical  Center  for 
diagnostic  tests. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Medical  treatment  records. 

AUTHOHrrY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  248:  "Research  and 
Investigation."  and  "Hospitals,  Medical 
Examinations,  and  Medical  Care." 

PURPOSE(8)  OF  THE  SYSTEM: 

(1)  To  provide  a  continuous  histor>'  of 
the  treatment  afforded  individual 
patients  in  the  Clinical  Center  (2)  To 
provide  a  data  base  for  the  clinical 
research  conducted  within  the  hospital. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDWO  CATEGORIES  Of 
USERS  ANO  THE  PURPOSES  Of  SUCH  USES: 

1.  Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  their  admission 
to  NIH  Clinical  Center. 

2.  Social  Work  Department  may  give 
pertinent  information  to  community 
agencies  to  assist  patients  or  their 
families. 

3.  Referring  physicians  receive 
medical  information  for  continuing 
patient  care  after  discharge. 

4.  Information  regarding  diagnostic 
problems,  or  having  unusual  scientific 
value  may  be  disclosed  to  appropriate 
medical  or  medical  research 
organizations  or  consultants  in 
connection  with  treatment  of  patients  or 
in  order  to  accomplish  the  research 
purposes  of  this  system.  For  example, 
tissue  specimens  may  be  sent  to  the 
Armed  Forces  Institute  of  Pathology; 
x-rays  may  be  sent  for  the  opinion  of  a 
radiologist  with  extensive  experience  in 
a  particular  kind  of  diagnostic  radiolog>'. 
The  recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

5.  Records  may  be  disclosed  to 
representatives  of  the  Joint  Commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  ensure  that 
the  quality  of  Clinical  Center  medical 
record-keeping  meets  established 
standards. 

6.  Certain  diseases,  including 
infectious  diseases,  may  be  reported  to 
appropriate  representatives  of  State  or 
Federal  Government  as  required  by 
State  or  Federal  law. 

7.  Medical  information  may  be 
disclosed  to  tumor  registries  for 
maintenance  of  health  statistics. 

8.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 


transcribing,  updating,  copying,  or 
otherwise  refining  records  in  this 
system.  Relevant  records  will  be 
disclosed  to  such  a  contractor  Tht 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records 

9  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity  (b)  the  United 
States  where  the  Department  determines 
ihat  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
;C)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  em.ployee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRtEVINO,  ACCESSINQ,  RETAINING,  ANO 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and/ 
or  on  microfiche,  and  on  computer  tapes. 

RETRIEVABILrrY: 

Records  are  retrieved  by  unit  number 
and  patient  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees 
maintaining  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians  and  dentists  and  other  health 
care  professionals  officially 
participating  in  patient  care,  to 
contractors,  or  to  NIH  researchers 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  All  record 
facilities  are  locked  when  system 
personnel  are  not  present, 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  the  system 
manager.  Records  may  be  removed  only 
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by  system  personnel  following  receipt  of 
a  request  signed  by  an  authorized  user. 
Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  user. 
Codes  are  user-  and  function-specific. 

Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 


MTINTION  AND  OMPOtAU 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records  ' 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3O0O-E-22,  which 
allows  records  to  be  kept  until  no  longer 
needed  for  scientific  reference.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

rrrmi  hanaoiii  and  aoomus: 

Chief.  Medical  Record  Department, 
National  Institutes  of  Health,  Building 
la  room  1N208.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

NOrmCATIOM  PWOCIOURC 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  above 
address.  The  requester  must  provide 
tangible  proof  of  identity,  such  as  a 
driver's  license.  If  no  identification 
papers  are  available,  the  requester  must 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
imder  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

An  iodividual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  Is  made,  designate  in  writing  a 


responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  The 
representative  may  be  a  physician,  or 
other  health  professional,  or  other 
responsible  individual.  The  subject 
individual  will  be  granted  direct  access 
unless  it  is  determined  that  such  access 
is  likely  to  have  an  adverse  effect  on 
him  or  her.  In  that  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative. 

The  individual  will  be  informed  In 
writing  if  the  record  is  sent  to  the 
representative. 

A  parent  or  guardian  who  requests 
notification  of  or  access  to  a  child's/ 
incompetent  person's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any.  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

mCORO  ACCEM  PNOCnXiRC- 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  specific  reports  and  related 
dates  periaining  to  the  information  to  be 
released.  There  may  be  a  fee  for 
reproducing  more  than  20  pages  of 
material.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTtmNO  RECORO  PROCEDURE: 

Contact  the  system  manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
Irrelevant.  The  right  to  contest  records  is 
limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEOORtES: 

Referring  physicians,  other  medical 
facilities  (with  patient's  consent), 
patients,  relatives  of  patients. 

•YtTflM  EXEMTTEO  FROM  CERTAIN 
MOVWIONS  OF  THE  ACT 

None. 
09-25-0100 

tYSTtMNAMC 

Clinical  Research: 
Neuropharmacology  Studies,  HHS/NIH/ 
NINDS. 

•scuRrrv  CLAMincATiON: 

None. 


•vrrtM  IjOCation: 

Building  36,  room  5A06,  9000  Rockville 
Pike.  Bethesda.  MD  20892.  Write  to 
System  Manager  at  the  address  below 
for  the  address  of  the  Federal  Records 
Center  where  records  are  stored. 

catioories  of  individuals  covered  sv  the 
system: 

Patients  in  National  Institute  of 
Neurological  and  Communicative 
Disorders  and  Stroke  (NINDS)  related 
studies  concerning  aspects  of 
neuropharmacology. 

CATEQORIES  OP  RECORDS  IN  THE  SYSTEM: 

Medical  data. 

AUTHORrrV  POR  MAINTENANCE  OP  THE 
SYSTEM: 

42  use  241.  289a,  289c. 

PURPOSE  OP  THE  SYSTEM: 

Clinical  research  on  the  pharmacology 
in  various  diseases  of  the  central 
nervous  system  and  on  the  effectiveness 
and  action  of  drugs  as  given  to  treat 
these  diseases. 

ROUTINE  USES  OP  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  admission  to  the 
NIH  Clinical  Center.  Certain  infectious 
diseases  are  reported  to  State 
Government  as  required  by  law. 

3.  Referrals  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specific  research 
projects  to  the  Smithsonian  Institution  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Inc. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 


Federal  Register  /  Vol.  56.  No.  8  /  Friday.  January  11.  1991  /  Notices 


1285 


compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaSS  AND  PRACTICES  POR  STORtNO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OP  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  laboratory 
notebooks,  file  folders  and  on  index 
cards. 

RrmiEVABiLmr: 

Records  are  retrieved  by  name, 
diagnosis,  data  of  laboratory 
determination. 

SAFEGUARDS: 

1.  Authorized  Users;  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to 
physicians  and  scientists  working  within 
a  specific  NIH  laboratory. 

2.  Physical  Safeguards:  Records  are 
kept  in  a  cabinet  and  locations  which 
are  locked  during  non-working  hours. 

3.  Procedural  Safeguards:  Persons 
having  access  to  the  system  are  trained 
in  Privacy  Act  requirements.  Records 
are  used  either  in  the  system  location  or 
a  designated  work  area.  Records  are 
returned  to  cabinets  at  the  end  of  each 
working  day.  System  location  is 
attended  at  all  times  during  working 
hours. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records  ' 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Intramural 
Research,  NINDS,  Building  10,  room 
5N214,  NIH.  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  write 
to:  Chief,  Administrative  Services 
Branch,  Building  31,  room  8A49.  NIH. 
9000  Rockville  Pike,  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  wTitten 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 


An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 

Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Other  medical,  scientific  and 
educational  institutions;  individual 
physicians  in  private  practice. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT: 

None. 
09-25-0102 

SYSTEM  name: 

Grants  Associates  Program  Working 
Files,  HHS/NIH/OER. 

SECURmr  CLASSIRCATIOW 

None. 

SYSTEM  LOCATION: 

Extramural  Staff  Training  Office. 
National  Institutes  of  Health,  Building 
31,  room  IB62,  9000  Rockville  Pike, 
Bethesda.  Marjland  20892. 

categories  of  individuals  covered  by  the 
system: 

Grants  Associates  Training  Program 
Participants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications,  curriculum  vitae,  reports 
on  assignments,  critiques  of  courses, 
supervisors  endorsements,  summary  of 
assignments,  and  correspondence. 

authorrry  for  maintenance  of  the 
system: 
5  U.S.C.  Part  III;  42  U.S.C.  241c. 

PURPOSE  Of  THE  SYSTEM: 

The  puTJOse  of  the  system  is  for 
program  management  including: 


1.  Assisting  participants  in  obtaining 
maximum  benefits  from  the  Program; 

2.  Providing  infonnation  to  current 
Grants  Associates  about  assignments 
and  opportunities; 

3.  Providing  resumes  to  other  HHS 
components  for  possible  emploj'ment  of 
the  Grants  Associates  trainee; 

4.  Reviewing  and  evaluating  the 
Programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  the 
Office  of  Personnel  Management  for 
sakry  approval. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  indi\idual. 

3.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  egreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
record  by  the  Department  of  Justice,  the 
court  or  the  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  represenfat:on  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS  has 
determined  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLKUES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING  ANO 

disposing  of  records  in  the  system: 

storage: 

Records  are  stored  in  file  folders. 

retrievabiuty: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  Users:  Access  limited  to 
system  manager  and  staff.  Other  one- 
time and  special  access  by  other 
employees  is  granted  on  a  need  to  know 
basis  as  specifically  authorized  by  the 
system  manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  local  cabinets  in  offices  which 
are  locked  during  off-dutv  hours. 
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3.  Procedural  Safeguards:  Access  to 
the  fiiet  is  strictly  controlled  by 
employees  who  maintain  the  files. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  mannger  or 
other  authorired  personnel. 

mmmoN  iMO  oism>sal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  2300-320-1. 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  2  years  after 
completion  of  grants  associate 
appointment. 

■rrrm  manaokn  and  aoohess: 

Director,  HSA  Development  Programs. 
NIH.  Building  31,  room  1B62,  9000 
Rockville  Pike.  Bethesda,  MD  20092. 

MOTIFKATION  mOCfOUNC: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
own  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject  to 
a  five  thousand  dollar  fine. 

NBOONO  Aocsn  moccmMc: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTEmNQ  RECORO  fROCEOURC: 

Write  to  the  official  specified  under 
the  notiHcation  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corr°ctive  action  sought  and  your 
leason  for  requesting  the  correction, 
along  with  supporting  information 
showing  how  the  record  is  inaccurate, 
incomplete,  untimely,  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
hrelevant,  incorrect,  or  untimely 
(obsolete). 

RCCORD  SOURCC  CATEOORSE8: 

The  subject  individual,  educational 
institutions  attended  by  the  individual, 
personal  references;  and  the  Office  of 
Personnel  Management. 


tvrrcMS  ExmrTEO  from  ccmtam 
PROVISION*  or  Txa  Acn 

None. 

09-2S-0105 

SYsmi  NAMC: 

Administration:  Health  Records  of 
Employees.  Visiting  Scientists.  Fellows. 
Contractors  and  Relatives  of  Inpatients, 
HHS/NIH/OD. 

SECURfTY  CLASSIPKATtON: 

None. 

STSTVM  LOCA-nON: 

Building  10  and  13,  NIH,  9«)00  Rockville 

Pike.  Bethesda,  MD.  20892 
Federal  Building.  7550  Wisconsin  Ave.. 

Bethesda,  MD.  20892 
Westwood  Building.  5333  Westbard 

Ave..  Bethesda.  MD.  20892 
Rocky  Mountain  Laboratories, 

Hamilton.  Montana  59840. 

CATCOORICS  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  fellows,  visiting  scientists, 
relatives  of  inpatients,  visitors, 
contractors  working  on  site. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  Records. 

AUTMORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  7901. 

PURPOSE(8)  OF  THE  SYSTEM: 

1.  For  medical  treatment; 

2.  Upon  researcher  request  with 
individual's  written  permission,  release 
of  record  for  research  purposes  to 
medical  personnel; 

3.  Upon  request  by  HHS  personnel 
offices  for  determination  of  fitness  for 
duty,  and  for  disability  retirement  and 
other  separation  actions; 

4.  For  monitoring  personnel  to  assure 
that  safety  standards  are  maintained. 

ROUTINE  USES  OF  RECORDS  MAMTAJNEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
UaCRS  AND  TNE  RURROSCS  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  Federal, 
State,  and  local  govemmetil  agencies  for 
adjudication  of  benefits  under 
workman's  compensation,  and  for 
disability  retirement  and  other 
separation  actions. 

2.  To  district  office  of  OPEC, 
Department  of  Labor  with  copies  to  the 
U.S.  Office  of  Personnel  Management  for 
processing  of  disability  retirement  and 
other  separation  actions. 

3.  Upon  non-HHS  agency  request,  for 
examination  to  determine  fitness  for 
duty  with  copies  to  requesting  agency 
and  to  the  U.S.  Office  of  Personnel 
Management. 


4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 

an  individual  in  response  to  any  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

5.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  Hkely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice. 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMO,  RCTAMMO  AND 
DUPOSINO  OF  RECORDS  IN  THE  SYSTEM 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRievABiLrrv: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
projec*. 

Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following; 

1.  Authorized  users:  Access  is  limited 
to  authorized  personnel  (system 
manager  and  staff;  Occupational 
Medicine  Service  staff;  and  personnel 
and  administrative  officers  with  need 
for  information  for  fitness  for  duty. 
disability,  and  other  similar 
determinations.) 

2.  Physical  safeguards:  Files  are 
maintained  in  locked  cabinets. 

3.  Procedural  safeguards:  Access  to 
files  is  strictly  controlled  by  authorized 
staff. 

RETENTION  AND  DiSPOSAU 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
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Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  2300-792-3. 
which  does  not  authorize  disposal  or 
transfers  to  the  National  Personnel 
Records  Center  (CPR). 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Deputy  Director,  Division  of  Safety, 
NIH.  Building  31,  room  1C02.  9000 
Rockville  Pike.  Bethesda.  MD  20892 

Chief,  Rocky  Mountain  Operations 
Branch,  Rocky  Mountain  Laboratories 
(RML),  National  Institutes  of  Health, 
Hamilton,  MT  59840. 

NOTIFICATION  PROCEDURE: 

Contact  System  Manager  at 
appropriate  treatment  location  listed 
above,  to  determine  if  a  record  exists. 
The  requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  5.000  dollar  fine. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requester  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Records  contain  data  resulting  from 
clinical  and  preventative  services 
provided  at  treatment  location,  and  data 
received  from  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 
0»-2S-0106 

SYSTEM  NAME: 

Administration:  Executive  Secretariat 
Correspondence  Records.  HHS/NIH/ 
OD. 


SECURITY  classification: 
None. 

SYSTEM  location: 

Executive  Secretariat.  Office  of  the 
Director.  Building  1,  room  Bl-55.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

categories  of  INDIVIDUALS  COVERED  SY  THE 
SYSTEM: 

Individuals  who  request  information 
on  NIH  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTOI: 

Correspondence. 

AUTHORffV  FOR  MAINTENANCE  OF  THE 

system: 
5  U.S.C  301  44  U.S.C  3101. 

PURPOSE(S)  OF  THE  SYSTEiK 

1.  To  locate  and  follow-up 
correspondence  to  assure  prompt  reply 

2.  Incoming  correspondence  is 
forwarded  to  other  HHS  components 
when  a  response  from  them  is 
warranted. 

ROUTINE  USES  OP  RECORDS  MAINTAINED  M 
THE  SYSTEM,  INCLUDINO  CATCOOMES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USEr. 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  from  this 
system  of  records  by  the  Department  of 
Health  and  Human  Serv'ices  (HHS)  to 
the  Department  of  Justice,  or  to  a  court 
or  other  tribunal,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM- 
STORAGE: 

Records  are  stored  by  computer  index 
and  in  file  folders. 


NrrRIEVAWUTY: 

Records  are  retrieved  by  name, 
document  number,  date,  and  subject 

SAFEGUARDS: 

1.  Authorized  Users:  Access  to  textual 
records  is  limited  to  authorized 
personnel  (system  manager  and  staff). 

2.  Physical  Safeguards:  Physical 
access  to  records  is  restricted  to 
authorized  personnel. 

3.  Procedural  Safeguards:  Access  to 
textual  records  is  strictly  controlled  by 
system  manager  and  staff.  Records  may 
bie  removed  from  files  only  at  the 
request  of  the  system  manager  or  other 
authonzed  employee.  Computer  files  are 
password  protected. 

These  practices  are  m  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13, 
and  part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (HPS  Pub.  41  and  FIPS  Pub 
31). 

RETENTION  AND  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  170O-C-2.  which 
allows  records  to  be  kept  for  a 
maximum  period  of  2  years.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS 

Director.  Executive  Secretarial, 
Building  1,  room  Bl-52,  NIH,  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 
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accountable  disclosures  that  have  been 
made  of  their  recorda,  if  any. 

cowntiTiwo  necoM)  peoctouRC: 

Gantact  the  official  under  notification 
procedure*  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant. 
Incorrect,  or  untimely  (obsolete). 

RtCOHO  MUnCI  CATIOOMCS: 

Records  are  derived  from  incoming 
and  outgoing  correspondence. 

•vsmit  txtmpiwo  rmm  carT»m 
ioptmcact: 


None. 
09-25-01M 

•vrmiMAMC: 

Personnel:  Guest  Researchers/Special 
Volunteers/Scientists  Emeriti,  HHS/ 
NIH/DPM. 

secuwnr  cuusmCATiON: 

None. 

svtTtM  location: 

National  Institutes  of  Health.  Office  of 
the  Associate  Director  for  Intramural 
Affairs,  Building  1.  room  103.  9000 
Rockville  Pike,  Bethesda,  MD  20892 
Systems  and  Actions  Branch,  Division  of 

Personnel  Management,  Building  31, 

room  B3C27,  9000  Rockville  Pike. 

Bethesda.  MD  20S92 
Personnel  and  Administrative  OfBces  of 

the  National  Institutes  of  Health  (NIH) 

CATiooniES  OF  MnvnuALS  covmco  w  thi 


Individuals  using  NIH  facilities  who 
are  not  NIH  employees. 

CATCQOKKS  OF  NKCOMM  IN  T>«  SYrmi: 

Personal  information  including  name, 
address,  date  and  place  of  birth, 
education,  employment  purpose  for 
which  NIH  facilities  are  desired,  outside 
sponsor,  and  NIH  sponsor. 

AUTNomrv  PON  MAmriMANCt  or  -mm 
•Ytrnt 

42  U.S.C  241(a)(2),  42  U.S.C. 
2a2{bKl0),  and  42  U.S.C.  284(b)(1)(k). 
Act. 


niNPOWOFTHII 

To  determine  eligibility  to  use  NIH 
facilities,  to  document  the  individual's 
presence  at  NIH,  and  to  record  that  the 
individual  is  not  an  employee. 


ROCmNS  uses  OP  WKCONDS  MAHrTAIHeD  M 
TMt  SYSTEM,  INCLUOffM  CATCQOmES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  U.S. 
Of&ce  of  Personnel  Management  for 
program  evaluation  purposes;  to  General 
Accounting  Office  for  fund  disbursement 
determinations. 

2.  Disclosure  may  be  made  to 
institutions  providing  financial  support. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

4.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tnbunal.  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  fustice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  Utigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

KMJCIES  AND  RRACnCeS  FOR  STORINO, 
RET1HCVINO,  AOCESSma,  WET  ANNUO,  AND 
DISPOStNO  or  RECORDS  M  THE  tYSTIM: 

storaoe: 

File  folders. 

RETRIEVABnjTY: 

Records  are  retrieved  by  name. 

•AROUAAOC: 

For  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Access  is  granted 
only  to  personnel  staff,  administrative 
office  staff  and  management  officials 
directly  involved  in  the  administration 
of  the  Guest  Researcher,  Special 
Volunteer  and  Scientist  Emeriti 
programs. 

2.  Physical  Safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  Safeguards;  Access  to 
files  is  strictly  controlled  by  system 
personnel.  Records  may  be  removed 


from  the  file  only  with  the  approval  of 
the  system  manager  or  other  authorized 
employees. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1-^ 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361},  item  230O-32O~3(a). 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  2  years  after 
the  individual  completes  work  at  NIH. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAOCR  AND  ADDRESS: 

National  Institutes  of  Health,  Chief. 
Systems  and  Actions  Branch.  Division  of 
Personnel  Management,  Building  31, 
room  B32C07,  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

NOTIFICATION  RNOCEOURE: 

To  determine  if  a  record  exists  and 
where  it  is  located,  contact:  National 
Institutes  of  Health,  Division  of 
Personnel  Management.  Privacy  Act 
Coordinator,  Building  31,  room  1C39, 
9000  Rockville  Pike,  Bethesda,  MD 
20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  Hve  thousand  dollar  fine. 

RECORD  ACCESS  PNOCEOURE: 

Contact  the  Personnel  Officer  or 
Administrative  Officer  in  whose  office 
the  record  is  located  and  provide 
verification  of  identity  as  described 
under  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTCSTINa  NECOM)  PNOCEOURC 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete. 
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irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEOORIES: 

Subject  individual,  NIH  sponsor, 
funding  institution. 

SVSTBMS  EXCMPTCD  PMOM  CCRTAM 
PROVIStOHS  OP  THE  ACT 

None. 
09-25-0112 

SYSTEM  name: 

Grants:  Research.  Research  Training. 
Fellowship  and  Construction 
Applications  and  Related  Awards, 
HHS/NIH/OD.       . 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

See  Appendix  I. 

CATEGORIES  OF  INDIVIOUAU  COVERED  BY  THE 
SYSTEM: 

Grant  applicants  and  Principal 
Investigators;  Program  Directors; 
Institutional  and  Individual  Fellows; 
Research  Career  Awardees. 

CATEOORIES  OF  RECONDS  IN  THE  SYSTEM: 

Grant  applications  and  review  history, 
awards,  financial  records,  progress 
reports  and  related  correspondence. 

AUTHORrrV  FOR  MAINTENANCE  OP  TME 
SYSTEM: 

"Research  and  Investigation," 
"National  Library  of  Medicine," 
National  Cancer  Institute,"  "National 
Heart,  Lung  and  Blood  Institute.' 
"National  institute  of  Dental  Research. ' 
"National  Institute  of  Arthritis. 
Diabetes,  and  Digestive  and  Kidney 
Diseases."  "National  Institute  of 
Neurological  Diseases  and  Stroke,  and 
Other  Institutes,"  "National  Institute  of 
Child  Health  and  Human  Development." 
National  Institute  of  General  Medical 
Sciences,"  "National  Eye  Institute,"  and 
"National  Institute  on  Aging,"  of  the 
Public  Health  Service  Act.  (42  U.S.C. 
241.  276.  281,  287,  288.  289  (a),  (d).  (e),  (i), 
289(k-2]). 

PUqPOSE(S)  OP  THE  SYSTEM: 

1.  Information  provided  is  used  by 
MH  staff  for  review,  award,  and 
administration  of  grant  programs. 

2.  Information  is  also  used  to  maintain 
communication  with  former  fellows  who 
hdve  incurred  an  obligation  through  the 
National  Research  Service  Award 
Program. 

3.  Staff  may  also  use  cuiriculum  vitae 
to  identify  candidates  who  may  serve  as 
ad  hoc  consultants  or  committee  and 


council  members  ia  the  grant  peer 
review  process. 

4.  As  a  part  of  the  cost  analysis  of  a 
proposed  grant,  a  budget  review  is 
conducted  of  the  percentage  of  time  and 
effort  listed  under  personnel  category, 
equipment  and  supply  categories,  and 
other  items  listed  under  "other" 
category. 

NOUTME  uses  OF  records  MAiHTAlNBD  M 
THE  SYSTEM,  MtCUANNO  CATCOORtES  OP 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specific  research 
projects  to  the  National  Technical 
Information  Service  (NTIS),  Department 
of  Commerce,  to  contribute  to  the 
Smithsonian  Science  Information 
Exchange,  Inc. 

2.  Disclosure  may  be  made  to  the 
cognizant  audit  agency  for  auditing. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Departinent.  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individuHl. 

5.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations, 
43  CFR  56.2,  for  opinions  as  a  part  of  the 
application  review  and  award 
administration  processes. 

6  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  letting  of 
a  contract,  or  the  issuance  of  a  license, 
[^••ant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  record  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

7.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 


record  was  provided,  ooiiected:  or 

obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  car  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  sarne^ 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law:  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  end 
willingness  to  abide  by  these  provisions. 

8.  Disclosure  may  be  made  to  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  a  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

9.  Disclosure  may  be  made  to  the 
grantee  institution  in  connection  with 
the  review  of  an  application  or 
performance  or  administration  under  the 
terms  and  conditions  of  the  award,  or  in 
connection  with  problems  that  might 
arise  in  performance  or  administration  if 
an  awarid  is  made  on  a  grant  proposal. 

10  Disclosure  may  be  made  to  the 
profit  institution's  president  or  official 
responsible  for  si^fnmg  the  grant 
apphcation  in  connection  with  the 
review  or  award  of  a  grant  application 
and  in  connection  with  the 
administration  and  performance  of  a 
grant  under  the  terms  and  conditions  of 
the  awards. 
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Disclosures  pursuant  to  5  U.S.C.  552a 
(bj(12): 

Disclosures  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  16818(0)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

The  Department  may  disclose  to 
consumer  reporting  agencies 
information  on  individuals  who  have 
failed  to  meet  payback  obligations 
incurred  under  awards  made  under 
authority  of  the  National  Research 
Service  Awards  Program  (41  U.S.C. 
2891-1).  Information  disclosed  includes 
data  identifying  the  individual,  the 
amount,  status  and  history  of  the 
obligation,  and  that  the  obligation  arose 
from  an  award  made  under  the  National 
Research  Service  Awards  Program. 

KNJCKS  AND  MUCTICU  KM  STORINO, 

nmncviNa  Acccssma,  mtainino,  and 

DISMWINO  or  IWCONOt  IN  TMt  SYtTCM: 
STORAQC: 

Stored  in  file  folders,  on  computer 
tapes  and  discs,  cards  and  in  notebooks. 

RETmEVASIUTY: 

Retrieved  by  name  and  grant  number. 

tAnouANOS: 

A  variety  of  physical  and  procedural 
safeguards  &v%  implemented,  as 
appropriate,  at  the  various  locations  of 
this  system: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  These  officials  include 
review  groups,  grants  management  staff, 
other  extramural  program  staff,  health 
scientist  administrators,  data  processing 
and  analysis  sta^and  management 
officials  with  oversight  responsibilities 
for  extramural  programs.  Other  one-time 
and  special  access  is  granted  on  an 
individual  basis  as  specifically 
authorized  by  the  system  manager. 
Authorization  for  access  to 
computerized  files  is  controlled  by  the 
system  manager  or  designated  official 
and  is  granted  on  a  need-to-know  basis. 
Lists  of  authorized  users  are  maintained. 

2.  Physical  Safeguards:  Secured 
facilities,  locked  rooms,  locked  cabinets, 
personnel  screening;  records  stored  in 
order  of  grant  numbers  which  are 
randomly  assigned. 

3.  Procedural  Safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 
by  files  staff  or  other  designated 
officials;  charge-out  cards  identifying 
users  are  required  for  each  file  used; 


inactive  records  are  transferred  to 
controlled  storage  in  Federal  Records 
Center  in  a  timely  fashion;  retrieval  of 
records  from  inactive  storage  is 
controlled  by  the  system  manager  or 
designated  official  and  by  the  NIH 
Records  Management  Officer:  computer 
files  are  password  protected  and  access 
is  actively  monitored  by  the  Computer 
Center  to  prevent  abuse.  Employees  are 
given  specialized  training  in  the 
requirements  of  the  Privacy  Act  as 
applied  to  the  grants  program. 

These  particular  -afeguards  are 
developed  in  accordance  with  Chapter 
45-13,  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS  hf:  45-13, 
and  part  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (PIPS  Pub.  41  and  FIPS  Pub. 
31). 

nrrENTiON  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  items:  4000-B-l;  4000- 
B-4:  4000-C-l  and.  4600-D-l.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SVSTEM  MANAOEH  AND  ADDRESS: 

See  Appendix  II. 

NOTIFICATION  PNOCCOURe: 

Write  to  official  at  the  address 
specified  in  Appendix  II  to  determine  if 
a  record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  in  Appendix  IV  to  obtain 
access  to  a  record,  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

Individuals  may  also  request  listings 
of  accountable  disclosures  that  have 
been  made  of  their  records,  if  any. 


CONTESTINO  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  in  Appendix  II,  and  reasonably 
identify  the  record  and  specify  the 
information  being  contested,  the 
corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  submitted  by  applicant; 
supplemented  by  outside  reviewers  and 
internal  staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

Appendix  I — System  location 

National  Cancer  Institute,  Executive  Plaza 

South,  Suite  T-42.  6120  Executive 

Boulevard.  Bethesda.  MD  20892. 
National  Heart.  Lung,  and  Blood  Institute. 

Westwood  Building,  room  4A09.  5333 

W'estbard  Avenue.  Bethesda.  MD  20892. 
National  Library  of  Medicine.  Building  38A, 

room  5N509,  8600  Rockville  Pike.  Bethesda, 

MD  20894. 
National  Institute  of  Allei^y  and  Infectious 

Diseases,  Chief.  Grants  Management 

Branch.  DEA.  Westwood  Building,  rooms 

722  and  733,  5333  Westbard  Avenue, 

Bethesda.  MD  20892. 
National  Institute  of  Allergy  and  Infectious 

Diseases,  Chief.  Management  Information 

Systems  Section,  FMISB,  0AM.  Westwood 

Building,  room  733,  5333  Westbard  Avenue, 

Bethesda.  MD  20892. 
National  Institute  of  Diabetes  and  Digestive 

and  Kidney  Diseases.  Westwood  Building. 

room  610,  5333  Westbard  Avenue, 

Bethesda.  MD  20892. 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases. 

Westwood  Building,  room  5A03.  5333 

Westbard  Avenue.  Bethesda.  MD  20892. 
National  Institute  of  Child  Health  and  Human 

Development,  Landow  Building,  room 

6A21.  7910  Woodmont  Avenue,  Bethesda, 

MD  20892. 
National  Institute  on  Aging,  Building  31,  room 

5C07,  9000  Rockville  Pike,  Bethesda,  MD 

20892. 
National  Institute  of  Dental  Research,  Grants 

Management  Officer.  Westwood  Building, 

room  518,  Bethesda,  MD  20892. 
National  Institute  of  Environmental  Health 

Sciences,  Grants  Management  Officer, 

Building  2.  room  204, 104  Alexander  Drive, 

Research  Triangle  Park,  NC  27709. 
National  Institute  of  General  Medical 

Sciences.  Grants  Management  Officer. 

Westwood  Building,  room  953,  5333 

Westbard  Avenue,  Bethesda,  MD  20892. 
National  Institute  of  Neurological  Disorders 

and  Stroke.  Federal  Building,  room  lOAlZ, 


i 
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75S0  Wisconsin  Avenue,  Bethesda.  MD 

20B92. 
National  Institute  on  Deafness  and  Other 

Communication  Disorders,  roore  750. 

Executive  Plaza  South.  620  Executive 

Boulevard,  Rockville.  MD  20852. 
National  Eye  Institute.  BuiWing  31,  room 

aA47.  9000  Rockville  Rke.  Bethesda.  MD 

20802. 
National  Center  for  Researcli  Resources. 

Building  31,  room  5B32,  9000  Rockville  Pike, 

Bethesda.  MD  20892. 
National  Center  for  Nursing  Research. 

Building  31.  room  5B06.  9000  Rockville  Pike, 

Bethesda,  MD  20892. 
Washington  National  Records  Center.  4205 

Saitland  Road.  Suitland.  MD  20409. 

Appendix  II — System  manager  and  address 

National  Cancer  Institute,  Grants 
Management  Officer,  Executive  Piaza 
South,  suite  216.  6120  Executive  Boulevard. 
Bethesda,  MD  20892. 

National  Heart.  Lung,  and  Blood  Institute, 
Chief.  Grants  Operations  Branch,  Division 
of  Extramural  Affairs.  Westwood  Building, 
room  4A10.  5333  Westbard  Avenue, 
Bethesda.  MD  20892 

National  Heart.  Lung,  and  Blood  Institute, 
Administrative  Officer.  Division  of 
Extramural  Affairs.  Westiwood  Building, 
room  7A11,  Bethesda,  MD  20892 

National  Library  of  Medicine,  Associate 
Director  for  Extramural  Programs,  Building 
38A,  room  5N505.  8800  Rockville  Pike, 
Bethesda,  MD  20894 

National  Institute  of  Allergy  and  Infectious 
Diseases.  Chief,  Grants  Management 
Branch.  DEA.  Westwood  Building,  room 
710.  5333  Westbard  Avenue,  Bethe«la.  KID 
20892 

National  Institute  of  Allergy  and  Infectious 
Diseases.  Chief,  Management  Information 
Systems  Sectioa  FMISa  OAM.  Westwood 
Building,  room  733,  5333  Westbard  Avenue. 
Bethesda,  MD  20882 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases.  Grants 
Management  Officer.  Westvrood  Building, 
room  407.  5333  Westbard  Avenue. 
BetbesdA,  MD  20892 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Disease.  Grants  Management 
Officer,  room  639.  Westwood  Building,  5333 
Westbard  Avenue,  Bethesda.  MD  20892 

National  Institute  of  Child  Health  and  Hunian 
Development  Chief,  Office  of  Grants  a 
Contracts.  Executive  Plaza  North  room  501. 
6130  Executive  Building.  Bethesda.  MD 
20892 

National  Institute  on  Agin^  Grants 
Management  Officer,  room  5C07,  Building 
31,  Bethesda,  MD  20892 

National  hwtitute  of  Dental  Research,  Grants 
Management  CHBcer.  NIDR,  Westwood 
Building,  room  SIA,  5333  Westtiard  Avenue. 
Bethesda,  MD  20892 
National  Institute  of  Environmental  Health 
Scieooes,  Grants  Management  Officer. 
Building  2,  room  204, 164  Alexander  Drive, 
Research  Triai^e  Park.  N.C  27708 
National  Institute  of  General  Medical 
Sciences.  Grants  Management  Officer. 
NIGMS.  Westwood  BuiMing.  reom  938, 
Bethesda,  MD  20892 
National  Institute  of  Neurological  Disorders 
and  Stroke,  Grants  Maaa^etneot  Officer, 


Federal  Building,  room  1004A  Bethesda. 
MD  20892 

National  Institute  on  Deafness  and  Other 
Communication  Disordei*.  Grants 
Management  Officer,  Federal  Building. 
room  1004A,  Betheada,  MD  28892 

National  (Zenter  for  Nursing  Reaearch.  Grants 
Management  Officer,  Building  31,  room 
5B06.  9000  Rockville  Pike,  Bethesda,  MD 
20892 

National  Eye  Institute,  Grants  Management    " 
Officer,  Building  31.  room  8A52.  9000 
Rockville  Pike.  Betbesda.  MD  20682 

National  Center  for  Research  Resources. 
Director,  Office  of  Grants  and  Contracts 
Management,  Building  31.  room  5B32.  9000 
Rockville  Pike.  Bethesda.  MD  20892 

AppandixIII — NoiilicatioD  praoaduros 

National  Cancer  Institute.  See  Appendix  n 
National  Heart  Lung,  and  Blood  Institute, 

Privacy  Act  Coordinator,  Building  31,  room 

5A08.  Bethesda,  MD  20892 
National  Library  of  MedKine.  See  Appendix 

U 
National  Institute  of  Allergy  and  Infectious 

Diseases,  See  Appendix  II 
National  Listitute  of  Diabetes  and  Digestive 

and  Kidney  Diseases,  Administrative 

Officer,  Building  31.  room  9A46,  9000 

Rockville  Pike,  Bethesda.  MD  20862 
National  Institute  of  Child  Health  and  Human 

Development  See  Appendix  U 
National  Institute  of  Aging.  See  Appendix  M 
National  Institute  of  Dental  Research.  NIDR 

Privacy  Act  Coordinator.  Building  31.  room 

2C-35.  9000  Rockville  Pike.  Bethesda.  MD 

20892 
National  Institute  of  Environmental  Health 

Sciences,  See  Appendix  D 
National  Institute  <k  General  Medical 

Sciences,  See  Appendix  li 
National  Institute  of  Neurokjgical  Disorders 

and  Stroke,  See  Appendix  II 
National  Institute  on  Deafness  and  Other 

Communication  Disorders,  See  Appendix  D 
National  Eye  Institute,  See  Appendix  II 
National  Center  for  Nursing  Research.  See 

Appendix  II 
National  Center  for  Reaearch  Resources.  See 

Appendix  11 

Appendix  IV — Records  access  procedures 

National  Cancer  Institute.  Privacy  Act 

Coordinator,  Buildiog  31.  room  lOASa  9000 

Rockville  Pike,  Bethesda,  MD  20882 
National  Heart.  Lung,  and  Blood  Institute,  See 

Appendix  III 
National  Library  of  Medicine.  See  Appendix 

II 
National  Institute  of  Allergy  and  Infectious 

Diseases,  Privacy  Act  Coordinator. 

Westwood  Building,  room  703,  Bethesda, 

MD  20892 
National  Institute  of  Diabetes  and  Digestive 

and  Kidney  Diseases.  See  Appendix  n 
National  Institute  of  Child  Health  and  Humaji 

Development  See  Appendix  II 
National  Institute  on  A^ng.  See  Appendix  n 
National  Institute  of  Dental  Research,  Grants 

Management  Officer,  Westwood  Building, 

room  518.  5333  Westbard  Aveme. 

Be  thewia.  Kfi}  20882 
National  Institute  of  Environmental  Health 

Sciences.  See  Appendix  n 
National  Institute  of  General  Medical 

Sdances,  Privacy  Act  Coordinator. 


Westwood  Builditig.  room  9A05.  Bethesda. 
MD  20882 

National  Institute  of  Neuroiojpcal  Disorders 
and  Stroke  Chief.  Adnnnistrative  Services 
Branch.  Building  31.  room  8A49, 9008 
Rockville  Ptke,  Bethesda.  MD  20682 

National  Institute  on  Deafness  and  Other 
Communication  Disorders,  ChieL 
Administrative  Management  Braach. 
Building  31.  room  B2C12.  9000  Rockville 
Pike,  Bethesda.  MD  20692 

National  Eye  Institute.  Administratrv* 
Officer,  Building  31,  room  6A31,  9000 
Rockville  Pike.  Bethesda.  MD  20882 

National  Center  for  Research  Resources, 
Pnvacy  Act  Coordinator  Buildiivg  31.  room 
5B10.  9000  Rockville  Pike,  Bethesda.  MD 
20892 

09-25-0115 

SYSTEM  NAME: 

Administration:  Curricula  Vitae  of 
Consultants  and  Clinical  Investigators, 
HHS/NIH/NIAID. 


SECUMTV 

None. 


cumsificatmn: 


8VSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
31,  room  7A51.  9000  Rockville  ftke, 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

CATBOOWM  OP  INOfVIDUALB  OO^WnCO  BY  THE 

system: 

Consultants  and  Clinical  Investigators 
under  National  Instittrte  of  Allergy  and 
Infectious  Diseases  fNlAID) 
InvestigaHpnsl  New  Drag  Applications. 

CATCOOWES  OF  RECORDS  M  THE  SYSTCRt 

Curriculum  vitae. 

AimtORfTY  PON  HAWTENANCS  OPTMf 

system: 

42  use  241,  2«&a. 

PURPOSE  OF  TMB  system: 

(1)  To  maintain  a  record  of  the 
investigators  under  InvesUgationaJ  .New 
Drug  (IND)  applications.  (2)  To  appoint 
consultants  to  the  Oinical  Research 
Subpanel  (CRS). 


1.  Disclosure  may  be  made  to  « 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Serrices  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
conrt  or  other  tribunal,  when  (a)  HHS,  or 
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any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  [c]  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  il 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

KHJCws  AND  nucnca  km  rroniNa, 
nrniMviNa,  *ccmiwa.  nitainino,  and 

OlSraSINO  Of  MCOMM  M  THt  tYtTEM: 

rroNAoe: 

Stored  in  books. 

RtrmtVABIUTY: 

Retrieved  by  name. 

SAFIQUAMM: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staff  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Clinical  and 
Regulatory  Affairs  Section.  Division  of 
Microbiology  and  Infectious  Diseases, 
NIAID.  Other  one-time  and  special 
access  by  other  employees  is  granted  on 
a  need-to-know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  Physical  Safeguards:  Building  is 
locked  during  off-duty  hours. 

3.  Procedural  Safeguards:  Access  to 
nies  is  strictly  controlled  by  files  staff 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee. 

RETINTION  ANO  CNS^OtAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-3ei).  item  1100-G.  Refer  to 


the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

8VSTXM  MANAQER  ANO  ADDHCM: 

Chief  Clinical  and  Regulatory  Affairs 
Section.  DMID.  NIAID.  Building  31.  room 
7A51,  9000  RockviUe  Pike.  Bethesda,  MD 
20892. 

NOTIFICATION  mOCEOURC: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator, 
Westwood  Building,  room  703.  5333 
Westbard  Avenue.  Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  record  notification 
procedures.  Requesters  should  also 
reasonably  specify  the  record  contents 
being  sought.  Individuals  may  also 
request  listings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete) 

RECORD  SOURCE  CATEOORIES: 

Individuals. 

SYSTCMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None 
09-25-0118 
SYSTEM  name: 

Contracts:  Professional  Services 
Contractors.  HHS/NIH/NCl. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Building  31.  room  6A09,  DCT,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Building  31,  room  3A22.  OD.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 


Westwood  Building,  room  425.  DEA, 

5333  Westbard  Avenue.  Bethesda,  MD 

20892. 
Building  31.  room  3A03.  DCBDC.  9000 

Rockville  Pike.  Bethesda.  MD  20892. 
Building  31,  room  llAll,  DCE,  9000 

Rockville  Pike.  Bethesda.  MD  20892. 
Building  31.  room  5A50.  DCPC.  9000 

Rockville  Pike.  Bethesda.  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

categories  of  individuals  covered  by  the 
system: 

Individuals  under  contract  with  the 
National  Cancer  Institute. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Professional  Services  Contracts. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use  241(d).  281, 

PURPOSE  OF  THE  SYSTEM: 

Used  by  staff  for  general 
administrative  purposes  to  assure 
compliance  with  contract  program 
requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders. 

retrievabiuty: 

Retrieved  by  name. 
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SAFEGUARDS: 

1.  Authorized  Users:  Access  is  limited 
to  authorized  personnel  (system 
manager  and  staff). 

2.  Physical  Safeguards:  Records  are 
maintained  in  offices  which  are  locked 
when  not  in  use. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  system 
manager  and  staff 

retention  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  2600-A-4,  which 
allows  records  to  be  destroyed  after  a 
maximum  period  of  6  years  and  3 
months  after  f  nal  payment.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

system  MANAGER  AND  ADDRESS: 

Administrative  Officer.  DCT,  Marriott 

Scouts  Service  Center,  room  309.  9190 

Rockville  Pike,  Bethesda.  MD  20892. 
Administrative  Officer,  OD,  National 

Institutes  of  Health.  Building  31.  room 

11A35.  9000  Rockville  Pike,  Bethesda, 

MD  20892. 
Administrative  Officer,  DEA.  Westwood 

Building,  room  425.  Bethesda.  MD 

20892. 
Administrative  Officer.  DCBDC. 

Building  31.  room  3A03.  9000  Rockville 

Pike,  Bethesda.  MD  20892. 
Administrative  Officer,  DCE.  Building 

31,  room  llAll,  9000  Rockville  Pike. 

Bethesda.  MD  20892. 
Administrative  Officer.  DCPC.  Building 

31,  room  10A50.  9000  Rockville  Pike. 

Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to  the  appropriate  System 
Manager  listed  above  to  determine  if  a 
record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

RECORD  access  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 


CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individuals  in  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0121 

SYSTEM  NAME: 

International  Activities:  Senior 
International  Fellowships  Program, 
HHS/NIH/FIC. 

SECURITY  CLASSIFICATION 

None. 

SYSTEM  LOCATION: 

National  Institute  of  Health,  Building 
31.  room  B2C21,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  tliis  system  are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  Senior  International 
Fellowships. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  and  associated  records 
and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  242  e. 

PURPOSE  OF  THE  SYSTEM: 

For  award  and  administration  of 
fellowships  to  outstanding  faculty 
members  in  midcareer  from  U.S. 
biomedical  research  s:id  ed;;ca:ional 
institutions  for  study  abroad. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Each  fellow's  home  institution 
receives  a  notice  of  award  and  funding 
for  the  fellowship. 

2.  Applications  are  made  available  to 
authorized  employees  and  agents  of  the 
U.S.  including  the  General  Accounting 
Office  for  purposes  of  investigations, 
inspections  and  audits,  and  in 
appropriate  cases,  to  the  Department  of 
Justice  for  proper  action  under  civil  and 
criminal  laws. 


3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity: 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders  and  computer  discs. 

retrievabiltty: 

Name  and  fellowship  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Fogarty  International  Center  (FIC) 
program  staff  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards.  The  records 
are  stored  in  locked  file  cabinets  and 
offices  are  locked  during  off-duty  hours. 

3.  Procedural  Safeguards.  Access  to 
files  is  strictly  controlled  by  files  staff 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records  access  is 
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controlled  by  the  use  of  security  codes 
known  to  authorized  users  and  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records, " 
supplementary  Chapter  PHS  hf:  4S-13, 
and  part  8,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standard*  (FTPS  Pub.  41  and  FTPS  Pub. 
31). 


Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  230O-32O-7. 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  6  years  after 
the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  disposition 
instructions. 

•vsTm  MANAaew  and  aoohcss: 

Chief,  International  Research  Awards 
Branch.  Fogarty  International  Center, 
National  Institutes  of  Health,  Building 
31,  room  B2C21.  9000  Rockville  Pike. 
Bcthesda.  MD  20892. 

NOTIFICATION  mOCCOURE: 

Requests  for  notification  of  or  access 
to  records  should  be  addressed  to  the 
system  manager,  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  5,000  dollar  fine. 

mcoMo  ACciM  moctoum: 

Same  as  notification  procedures 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

cowTESTiNO  Rfcoffo  moccoum: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  actiofc^ought  and  the 
reasons  for  the  correction.  The  right  to 


contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete), 

RECORD  tOUaCC  CATEOOMKS: 

Information  obtained  from  applicants 
and  persons  supplying 
recommendations  through  the  Division 
of  Research  Grants. 

•VtTEMS  EXEMRTEO  PROM  CIMTAIN 

movisiONS  or  thc  act: 

None. 

09-25-0124 
SYSTEM  NAME: 

Administration:  Pharmacology 
Research  Associates,  HHS/NIH/NIGMS 

SECURrrv  classification: 

None 

SYSTEM  LOCATUM: 

National  Institutes  of  Health. 
Westwood  Building,  room  919,  5333 
Westbard  Avenue.  Bethesda,  MD  20892. 

Write  to  System  Manager  at  the 
address  below  for  the  add.-ess  of  the 
Federal  Records  Center  where  records 
are  stored. 

CATEOOmCS  OF  MOIVIDUAtS  COVERED  DV  THE 
SYSTEM: 

Applicants  for  positions  as 
Pharmacology  Research  Associates  with 
the  Institutes  of  General  Medical 
Sciences  (NIGMS). 

CATEOOMCS  OF  RECORDS  m  THE  SYSTEM: 

Individual  application  forms, 
academic  transcripts,  reprints  and 
references. 

AUTHOMrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  use  209. 

FURPOSE(S)  OF  THC  SYSTEM: 

(1)  For  review,  award  and 
administration  of  the  Pharmacology 
Research  Associate  Program  (PRAT).  (2) 
For  consideration  of  the  applicant  by 
other  NIH  Associate  Programs  at  the 
applicant's  request. 

ROVrriNE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  ir4CLUOINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS.  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 


individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCMS  AND  PRACTICES  FOR  STORtNQ, 
RETRtEVWO,  ACCESSSM,  RFTAIMMa.  AMD 
DMFOStNa  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders. 

retrievabiuty: 
By  name  of  applicant. 

SAFEOUAROS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  the  system  are  instructed  to 
grant  access  only  to  authorized 
personnel  (System  Manager  and  staff 
assigned  to  the  program). 

2.  Physical  Safeguards:  The  records 
are  maintained  in  locked  file  cabinets 
when  not  in  use  and  system  location  is 
locked  during  non-working  hours. 

3.  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  responsible 
individuals  who  have  been  instructed  in 
the  Privacy  Act  requirements.  Records 
are  returned  to  the  locked  cabinets 
when  not  in  use. 

RETENTKM  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records  ' 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  2300-32(>-2(a). 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

brSTEM  MANAGER  AND  ADDRESS: 

^Director,  PRAT  Program. 
Pharmacological  Sciences.  NIGMS. 
Westwood  Building,  room  919.  Bethesda. 
MD  20892. 


Federal  Register  /  Vol.  56.  No.  8  /  Friday.  January  11.  1991  /  Notices 


1295 


NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  System  Manager  and  provide  the 
following  information:  applicant's  name 
and  date  of  application. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTINO  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought. 
The  right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Clinical  treatment  records  from 
physicians,  nurses  and  other  sources  of 
care. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0126 

SYSTEM  NAME: 

Clinical  Research:  National  Heart, 
Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies, 
HHS/NIH/NHLBI. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

Records  included  in  this  system  are 
located  in  hospitals,  universities, 
research  centers,  research  foundations, 
and  coordinating  centers  under  contract 
with  the  National  Heart,  Lung,  and 
Blood  Institute,  and  in  NHLBI  facilities 
in  Bethesda,  Maryland.  A  hst  of 
locations  is  available  from  the  system 
manager. 

cateoories  of  individuals  covered  by  the 
system: 

Participants  in  these  studies  include 
(1)  individuals  who  have  been  or  who 
are  presently  being  treated  by  the 


National  Heart,  Lung,  and  Blood 
Institute,  for  diseases  or  conditions  of 
the  heart,  lung,  blood  vessels  and  blood; 
(2)  individuals  whose  physical,  genetic, 
social,  economic,  environmental, 
behavioral  or  nutritional  conditions  or 
habits  are  being  studied  in  relation  to 
the  incidence  of  heart,  lung,  blood  vessel 
and  blood  diseases  among  human 
beings;  and  (3)  normal  volunteers  who 
have  agreed  to  provide  control  data 
germane  to  these  studies. 

categories  of  recuRos  in  the  system: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  statistical 
information  resulting  from  or  contained 
in  research  findings,  medical  histories, 
vital  statistics,  personal  interviews, 
questionnaires,  or  direct  observation. 
"The  system  also  includes  records  of 
current  addresses  of  study  participants, 
photographs,  fingerprints,  and 
correspondence  from  or  about 
participants  in  these  studies. 

authorrry  for  maintenance  of  the 
system: 

Sec.  412,  413  of  the  Public  Health 
Service  Act  (42  U.S.C.  287a,  287b). 

PURPOSE(S)  OF  THE  SYSTEM: 

(1)  Summaries  of  data  resulting  from 
these  studies  are  used  by  the  National 
Heart,  Lung,  and  Blood  Institute  to 
monitor  and  evaluate  the  incidence  of 
the  diseases  or  the  conditions  under 
investigation  and  the  relationship  of 
various  factors  to  the  occurrence  of 
these  diseases,  (2)  The  summaries  are 
also  used  for  program  planning  and 
evaluation  purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Referrals  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specific  research 
projects  to  the  Smithsonian  Institution  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Inc. 

3.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act.  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

4.  Where  the  appropriate  official  of 
the  Department,  pursuant  to  the 
Department's  Freedom  of  Information 
Regulation  determines  that  it  is  in  the 


public  interest  to  disclose  a  record 
which  is  otherwise  exempt  from 
mandatory  disclosure,  disclosure  may 
be  made  from  this  system  of  records. 

5.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

8.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

9.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
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information  that  identiHes  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  protect,  unless  the  recipient  has 
presented  adequate  justirication  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c]  for 
disclosure  to  a  properiy  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law:  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingneu  to  abide  by  these  provisions. 

KNJCtU  ANO  MACnCU  POM  tTOWNO, 

mrmiviNa,  Acctssma,  ncTAiMiNa.  ano 

DISMMMO  OP  NKCOHOS  IN  THC  SYtTCM: 

rronAOi: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  discs,  punched  cards, 
bound  note  books. 

RrnatvABiLmn 

Name  and/or  participant 
identification  number. 

SAFIOUANOS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
authorized  researchers,  physicians  and 
their  assistants  whose  duties  require  the 
use  of  such  information. 

2.  Physical  safeguards:  Records  are 
kept  in  locked  file  cabinets  and  in  some 
instances  In  locked  offices  or  guarded 
buildings.  Locations  are  locked  during 
non-working  hours,  and  are  attended  at 
all  times  during  working  hours. 

3.  Procedural  safeguards:  Access  to 
the  data  is  controlled  by  the  System 
Manager  and  the  Project  OfTicer  Data 
stored  in  computers  is  accessed  through 
the  use  of  key  words  known  only  to 
principal  irrvestigators  or  authorized 
personnel. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  Chapter  45-13. 


"Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13, 
and  Part  6,  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  PIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  3000-C-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  In  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

•VtTEM  MANAOER  ANO  ADDRESS: 

Associate  Director  for  Epidemiology 
and  Biometry.  National  Heart.  Lung,  and 
Blood  Institute.  Federal  Building.  2C-08. 
7550  Wisconsin  Avenue,  Bethesda.  MD 
20892. 

NOTVICATtON  PROCEDURE: 

To  determine  if  a  record  exists. 
contact  NHLBJ  Privacy  Coordinator, 
Building  31.  room  5A-0a,  National 
Institutes  of  Health.  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

Requesters  must  provide  the  following 
information  in  writing: 

1.  Full  name; 

2.  Name  and  location  of  research 
study: 

3.  Approximate  dates  of  enrollment. 
The  requester  must  also  verify  his  or 

her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 


must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
owm  identity. 

RECORD  ACCESS  PROCCOURK: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTMe  RECORD  PWOCEDURC: 

Write  to  System  Manager  as  indicated 
above.  The  contestor  must  reasonably 
specify  in  writing  the  record  contents  at 
issue  and  state  the  corrective  action 
sought  and  the  reasons  for  the 
correction.  The  right  to  contest  with 
supporting  justification.  The  record  is 
limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  and  chnical  research 
observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT 

None. 
09-25-0128 

SYSTEM  name: 

Clinical  Research:  Neural  Prosthesis 
and  Biomedical  Engineering  Studies. 
HHS/NIH/NI.NDS. 

SECURITY  CLASSIFICATION: 

None. 

system  LOCATION: 

Federal  Building.  Room  9C02,  7550 
Wisconsin  Ave..  Bethesda,  Md  20892, 
and:  (1)  At  hospitals  and  medicai 
centers  under  contract,  and  (2)  Federal 
Records  Centers.  A  Hst  of  locations  is 
available  upon  request  from  the  system 
manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Patients  and  normal  volunteers,  males 
and  females,  participating  in  clinical 
studies  to  determine  the  feasibility  of 
neural  prostheses,  and  in  clinical  studies 
related  to  the  development  of 
instrumentation  for  diagnosis  and 
treatment  of  neurological  and  sensory 
disorders  conducted  under  contract  for 
the  National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  research  data  as  related  to 
studies  which  seek  to  determine  the 
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feasibility  of  oeurai  prostheses  and  to 
developjnstrumentation  for  diagnosis 

and  treatment  of  neurological  and 
sensory  disorders. 

authority  for  maintenance  of  the 
system: 

42  use. 421.  289a.  289c. 

PURPOSB(8)  OP  THC  SYSTEM: 

(1)  Clinical  research  on  the 
development  of  neural  prosthesis 
(artificial  devices)  to  enhance  function 
of  individuals  with  various  disorders  of 
the  central  nervous  system. 

(2)  Research  on  the  development  of 
new  instruments  to  improve  diagnosis 
and  treatment  of  disorders  of  the 
ner\'ous  system. 

ROtnwE  uses  OP  neconos  MAHfTAnieo  IN 

TNK  SYSTEM  MCUmna  CArSQORieS  OP  USERS 
AND  THE  PURPOSES  OP  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  nuay  be  made  to  a 
congressional  ofTice  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  tlie  coogressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Pnbhc 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUOn  AND  PRACnCCS  POR  8TORINO, 
RE  I  RIIVINe,  AOCeSSNM,  RCTAININO,  AMD 
DISPOSING  OP  RECORDS  W  T>«  SVSTCM: 

storage: 
Records  are  stored  in  file  folders. 


RETmcvAaiLrrr: 
Records  are  retrieved  by  naow. 

SAPEOUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
scientists  and  their  authorized 
collaborators. 

2.  Physical  Safeguards:  Records  are 
kept  in  s  locked  room  ^Hhen  not  in  use. 

3.  Procedural  Safeguards:  Personnel 
having  access  to  this  system  are 
informed  of  Privacy  Act  requirements. 

retention  and  DtSPOSAU 

Records  are  retained  and  disposed  of 
undo-  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  axxi  Destroying  Records" 
(HHS  Records  Manageneot  Manual 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  kmg  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  far  specific 
disposition  instructicsa. 

SYSTEM  MANAGER  AND  AOORESS: 

Director.  Fundamental  Neurosciences 
Pro-am,  NINDS,  Federal  Building, 
Room  9ia,  7550  Wisconsin  Ave, 
Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Write  to:  Chief.  Administrative 
Services  Branch.  NINDS,  Building  31, 
Room  aA49.  9000  Rockville  Pike. 
Bethesda.  MD  20892,  and  ask  if  a  file 
with  your  name  exists  in  the  Neur&l 
Prothesis  or  Biomedical  Engineering 
Studies. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  be 
or  she  claims  to  be  and  understands  that 
the  kiMwing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  u  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall  at  the  time  the  request  is 
made,  designate  in  writing, « 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
indi\idual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  hstiags  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 


CONTBTSM  WeONO  I 

Write  to  system  manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 

and  slate  the  corrective  action  sought 
and  the  reason*  for  the  correction. 

RECORD  SOURCS  CATBOORIES: 

Patients,  patients'  familiee.  hospital 
records  and  clinical  investigstore. 


SYSTEMS  EXEMPTED 
PROVISIONS  OF  THE  ACT 

None. 
9»-25-0n9 

SYSTEM 


FROM  CERTAIN 


Clinical  Research:  Chnical  Research 
Studies  deahng  with  Hearing.  Speech. 
Language  and  Chemotensory  Disorders. 

HHS/NW/NHXD. 

SECURrrV  CLASSlFKATtOH: 

None. 

SYSTEM  location: 

National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCDi.  6120  Executive  Boulevard. 
Rockville,  MD  20852,  and  at  hospitals, 
medical  centers,  universities  and 
educational  settings  under  contract 
Inactive  records  may  be  stored  at  a 
Federal  Records  Center.  A  List  of 
locations  is  available  upon  request  from 
the  System  Manager  at  the  address 
below. 

CATEAORIES  OF  «N0IV10UALS  COVnSO  SV  nC 

system: 

Patients  and  norma!  volunteers 
participating  in  clinical  research  studies 
dealing  with  hearing,  speech,  language 
and  chemosensory  disorders. 

CATEGORIES  OF  RECORDS  W  THE  8«ilCM. 

Medical  findings,  clinical  research 
data,  medical  and  educational  hiBtoriesi 
and  research  data  on  the  hearing, 
speech,  language,  cogrution  and 
chemosensory  systems  of  subjects  being 
tested. 

auwowitv  por  mainttnance  optne 
system: 
42U.S.C.  241,  289a,  289a 

I  mn  ijwr  op  tme  svstbmc 

Clinical  research  on  the  disorders  of 
speecJi,  language,  arKi  hearing  to 
discover  factors  leading  to  these 
disorders  and  to  impTove  prevention, 
diagnoses,  and  treatment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
TME  SYSTEM,  INCLUMNG  CATEOORRS  OF 
USENS  AMD  TME  PtOTPOSES  OF  SUCM  WSCC 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  co4l<»  bora  ting 
researchers  and  their  staff  in  order  to 
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accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
en  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  [b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
lustice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCtfS  AND  nUCnCES  FOff  tTORINO, 

RtrmcviNO,  Acctssmo,  mtaininq,  and 

0<*K>SINO  Of  RtCOROt  IN  Tm  lYmM: 

rroHAOc: 

Records  are  stored  in  file  folders. 

RFmiEVABHJTY: 

Name  or  identifier  code. 

BAnOUAROS: 

1.  Authorized  Users:  Employees  who 
maintain  the  system  are  instructed  to 
grant  access  only  to  the  principal 
investigator  and  staff  assigned  to  a 
particular  project,  and  to  other 
authorized  personnel  (project  officer, 
contracting  officer). 

2.  Physical  Safeguards:  Records  are 
locked  in  cabinets  when  not  in  actual 
use  and  system  location  is  locked  during 
non-working  hours. 

3.  Procedural  Safeguards:  Personnel 
having  access  to  system  are  trained  in 
Privacy  Act  requirements.  Records  are 
relumed  to  locked  file  cabinets  at  end  of 
working  day. 

RrrvmoN  AND  msMMAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 


"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  30OO-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

•VSTCM  MANAOEH  ANO  ADDRESS: 

Director,  Division  of  Communication 
Sciences  and  Disorders.  NIDCD. 
Executive  Plaza  South.  6120  Executive 
Boulevard,  Rockville,  MD  20852. 

NOTIFICATION  PROCEDURE: 

Write  to  Chief,  Administrative 
Management  Branch.  NIDCD,  Building 
31,  room  B2C12,  9000  Rockville  Pike. 
Bethesda,  Maryland  20892,  and  ask  if  a 
file  exists  with  your  name  in  studies  of 
the  Division  of  Communication  Sciences 
and  Disorders.  Please  supply  the 
following  information: 

1.  Approximate  date  and  place  of 
examination  and/or  treatment. 

2.  Name  of  the  study,  if  known. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing,  a  responsible  representative, 
who  may  be  a  physician,  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any, 

CONTESTING  RECORD  PROCEDURE: 

Write  to  system  manager  and 
reasonably  identify  the  record,  specify 
the  information  to  be  contested,  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction.  The  right 
to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  provided  by  patients, 
patients'  families,  hospital  records, 
school  records,  and  clinical 
investigators. 


SYSTEMS  EXEMPTED  PROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-2&-0130 

SYSTEM  name: 

Clinical  Research:  Environmental 
Epidemiologic  Studies  in  the  Division  of 
Cancer  Etiology,  HHS/NIH/NCI. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health, 
Executive  Plaza  North,  room  443,  6130 
Executive  Blvd.,  Bethesda,  MD  20892: 
and  National  Institutes  of  Health, 
Building  12,  9000  Rockville  Pike, 
Bethesda,  MD  20892,  and  at  hospitals, 
medical  schools,  universities,  research 
institutions,  commercial  organizations, 
state  agencies,  and  collaborating 
government  agencies.  A  list  of  locations 
and  contracts  is  available  upon  request 
from  the  system  manager. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Patients  with  cancer  and  other 
environmentally  caused  diseases,  (e.g., 
birth  defects),  patients  with  other 
diseases  (e.g.,  heart  disease),  normal 
and  other  persons  (e.g.,  family  members) 
for  the  purpose  of  making  comparisons, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Medical  records,  progress  reports, 
correspondence,  epidemiological 
computerized  data  and  records  oa 
biological  specimens  (e.g.,  blood, 
tumors,  urine,  etc.). 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241,  and  282, 

PURPOSE(S)  OF  THE  SYSTEM: 

To  determine:  (1)  Factors  or 
substances  in  the  environment  which 
cause  cancer:  (2)  ways  in  which  these 
factors  or  substances  may  cause  cancer; 
(3)  characteristics  of  persons  who  may 
be  particularly  susceptible  to  the 
environmental  factor(s)  or  substance(s) 
and/or  to  cancer. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
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an  individual  in  response  to  an  inquiry 
from  the  congpessional  office  made  at 
the  request  of  the  individual. 

3.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disdosed  to  sach  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

4.  In  the  event  of  litigation  where  the 
defendant  ia  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  socoessful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  indiyidual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
neoessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUaCS  AND  PfMCTtCEB  POR  STO«Ma, 
RCTNKVINa,  ACCEBBtMO.  WETAIMWe,  *M> 
DISPOSING  or  RBCORDS  M  THE  SYSTEM: 

STORAGE: 

File  folders,  microfilm,  charts,  graphs, 
computer  tapes,  disks,  and  punch  cards. 

RrnuEVABiLmr: 

By  name  and/or  code  number. 

SAFEGUARDS: 

HHS  contractors  and  collaborating 
researchers  are  required  to  comply  with 
the  provisions  of  the  Privacy  Act  and 
with  Department  Regulations.  Subjects 
participating  in  a  clinical  study  are 
advised  that  their  identity  will  only  be 
known  to  those  who  are  involved  in 
conducting  the  study  and  that  any 
published  findings  will  be  in  a  format 
which  precludes  individual 
identification. 

1.  Authorized  Users:  Employees  who 
maintaiii  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute, 
collaborating  researchers,  or  HHS 


contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorixed  by  the  system 
manager. 

2.  Physical  Safeguards:  Data  are  kept 
in  secured  areas  with  access  limited  to 
aathorized  personnel  (system  manager, 
project  offioer,  contracting  officer, 
collaborating  researchers,  staff,  and 
HHS  conlractore).  Data  transmitted  to 
the  NCI  are  in  a  form  which  precludes 
individual  identification. 

3.  Procedural  Safeguards:  For 
computenxed  records,  the  contractor  is 
required  to  comply,  where  appropriate, 
with  Department  standards  and 
National  Bureau  of  Standards 
Guidelines.  For  example,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  personnel. 

Tliese  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6.  "ADP  Systems  Secunty."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  [FIPS  Pub.  41  and  HPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  &-381),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposibon  instructionB. 

SYSTEM  MAMAOEH  ANO  ABDRESS: 

National  Cancer  Institute,  Chief, 
Environmental  Epidemiology  Branch. 
Execative  Plaza  North,  room  443,  6130 
Executive  Blvd..  Bethesda,  Maryland 
20892. 

NOTIFICATION  PROCCOUK: 

To  determiite  if  a  file  exists,  write  to 
System  Manager  and  provide  the 
following  information: 

a.  System  name:  Environmental 
Epidemiologic  Studies  in  the  Division  of 
Cancer  Cause  and  Prevention: 

b.  Complete  Name  at  time  of  study; 

c.  Facility  and  Home  Address  at  the 
time  the  study  was  imdertaken: 

d.  Date(s]  at  the  time  the  information 
was  provided  (if  known): 


e.  Birth  date: 

f  Disease  type  (if  known). 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  preteases  is  a 
criminal  offense  under  the  Act.  subiect 
to  a  five  thousand  doljax  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (indnding 
address)  who  may  be  a  pfaysiuan.  other 
health  pitrfessional,  or  other  responsible 
individual  h+io  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
ootificatjon  of,  or  aocess  to,  a  duid  s  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity' 

RECORD  ACCESS  PROCEDURE: 

Write  to  System  Manager  and  specify 
the  record  sought.  The  same  inf'jrmatior 
required  above  for  notification  ts  also 
needed  for  access.  Individuals  may  also 
request  listings  of  accountable 
disclosures  that  ha\'e  been  made  of  their 
records,  if  any. 

CONTESTRM  RECORD  PROCEUMHE. 

Write  to  System  Manager  and  specify 
the  record  and  the  partes)  to  be 
contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  f  obsolete), 

RECORD  BOUNCE  CATEOOMCS: 

HHS  agencies,  institutions  under 
contract  to  the  U.S  Government, 
universities,  medical  schools,  hospitals, 
research  institutions.  commerciaJ 
institutions,  state  agencies,  other  U.S. 
Government  agencies,  patients  and 
normal  volunteers,  physicians,  research 
investigators  and  other  collaborating 
personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIOMB  OF  THE  ACT. 

None. 
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•vrriM  NAMt: 

Clinica!  Research:  Kidney  Transplant 
Histocompatibility  Study  (KTHS),  HHS/ 
NIH/NIAID. 

SECURITY  CLASSinCATtOM: 

None 

•VSTEM  location: 

Records  included  in  this  system  are 
located  m  hospitals,  research 
foundations,  and  universities  under 
contract,  in  Federal  Records  Centers 
and  in  the  National  Institute  of  Allergy 
and  Infectious  Diseases  (NIAID) 
facilities  in  Bethesda,  Md.  Write  to  the 
system  manager  at  the  address  below 
for  the  addresses  of  current  locations. 

CATCQORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Patients  who  have  received  kidney 
transplants  and  donors  of  kidneys 
transplanted  at  participating  institutions 
during  the  period  January  1. 1974. 
through  December  31. 1976. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Clinical  and  medical  records 
containing  information  on  clinical 
examinations,  laboratory  findings,  and 
related  research  records.  For  kidney 
recipients,  a  demographic  profile  is  also 
included. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241a.  and  289c. 

njRPOSE  OF  THE  SYSTEM: 

(1)  To  study  the  relevance  of  tissue 
typing  to  the  outcome  of  kidney 
transplants. 

(2)  To  study  the  influence  of  organ 
preservation  techniques  and  various 
surgical  and  medical  therapies  on  the 
outcome  of  kidney  transplants. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUKNNQ  CATCOORIES  OF 
USERS  AND  THE  FURKMES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
[ustice  Department  has  agreed  to 
represent  such  employee,  for  example  in 


defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure, 

4.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

5.  Certain  infectious  diseases  are 
reported  to  State  governments  as 
required  by  law. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  punched  cards,  and 
magnetic  tapes  or  discs. 

retrievabiljty: 

Information  is  retrieved  by  name  and 
location  of  study  and  by  transplant 
number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location.  Each  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
NIAID  staff  whose  duties  require  the  use 
of  such  information.  Authorized  users 
are  located  in  the  Genetics  and 
Transplantation  Branch.  Division  of 
Allergy.  Immunology  and 
Transplantation  (DAIT),  NIAID. 

2.  Physical  Safeguards:  Records  in  this 
system  are  stored  in  locked  cabinets. 
Access  to  the  computer  files  is  by  key 
word. 

3.  Procedural  Safeguards;  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employee.  For 
computerized  records,  access  is 


controlled  by  the  use  of  security  codes 
known  only  to  authorized  users. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6.  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

system  manager  and  address: 

Chief,  Genetics  and  Transplantafion 
Branch,  DAIT,  National  Institute  of 
Allergy  and  Infectious  Diseases.  NIH 
Westwood  Building,  room  754,  5333 
Westbard  Avenue,  Bethesda,  Maryland, 
20892. 

notification  procedure: 

To  determine  if  a  record  exists,  write 
to:  Privacy  Act  Coordinator.  NIAID, 
Westwood  Building,  room  703,  5333 
Westbard  Avenue,  Bethesda,  Maryland 
20892  and  provide  the  following 
information; 

1.  Full  name. 

2.  Name  and  location  of  clinical  trial 
facility. 

3.  Approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  a  responsible 
representative  in  writing  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  A  parent 
or  guardian  who  requests  notification  of, 
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or  access  to.  a  child's  or  incompetent 
person's  medical  record  shall  designate 
a  family  physician  or  other  health 
professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

record  access  procedure: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

contesting  record  procedure: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  records  and  clinical  research 
observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0134 

SYSTEM  NAME: 

Clinical  Research;  Epidemiology 
Studies,  National  Institute  of 
Environmental  Health  Sciences,  HHS/ 
NIH/NIEHS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institute  of  Environmental 
Health  Services  (NIEHS),  Epidemiology 
Branch.  P.O.  Box  12233,  Research 
Triangle  Park,  North  Carolina  27709.  and 
at  hospitals,  medical  schools, 
universities,  research  institutions, 
commercial  organizations,  state 
agencies,  and  collaborating  government 
agencies.  Inactive  records  may  be  stored 
in  a  Federal  Records  Center.  A  list  of 
locations  and  contracts  is  available 
upon  request  made  to  the  System 
Manager. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Adults  and  minors,  both  male  and 
female,  with  known  or  suspected 
diseases,  maladies,  chemical  or 
biological  contaminations,  as  well  as 
normal  or  non-suspect  individuals  and 
minors  in  control  or  study  groups  for  the 
purposes  of  comparison.  Individuals 
included  in  this  system  of  records 
normally  have  volunteered  to 
participate  in  the  study  and  voluntarily 
provided  information  for  inclusion  in  the 
system. 

The  participants  may  be.  but  are  not 
limited  to,  patients;  workers  subject  to 
specific  environments;  individuals 
selected  because  of  social,  nutritional, 
physical,  genetic  and  economic 
conditions  and  behavioral 
characteristics;  and  members  of  the 
general  population  subject  to  the  variety 
of  contaminants  present  in  the 
environment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
records  pertinent  to  an  individual's 
current  health  status:  medical  history; 
occupational  history  and  work 
environments;  and  selected  items  of 
personal  data  such  as  smoking  habits, 
family  size,  family  medical  historj-  and 
domiciles.  Examples  of  information 
which  may  be  included  in  this  system 
are  name.  Social  Security  Number,  date 
of  birth,  weight,  height,  sex,  race, 
medical  history,  blood  type,  laboratory 
results,  examination  findings,  current 
and  previous  medications  received,  list 
of  employers,  descriptions  of  the  work 
environment,  substances  or  compounds 
routinely  handled  or  exposed  to.  and  a 
history  of  current  and  previous 
residences. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

42  U.S.C.  241. 

PURPOSE(S)  OF  THE  SYSTEM: 

National  Institute  of  Environmental 
Health  Sciences  uses  the  data  collected 
to; 

1.  Determine  whether  or  not  general 
conditions,  chemicals  and/or  other 
substances  found  in  the  environment 
have  effects  on  the  health  and  well 
being  of  individuals  or  groups  of 
individuals; 

2.  Determine  how  these  mnditions. 
chemicals  or  other  substances,  acting  by 
themselves  or  in  combination,  produce 
adverse  effects  on  health; 

3.  Identify  individual  or  group 
characteristics  that  make  a  person 
susceptible  to  chemical  contamination, 
disease  or  other  adverse  health  effects 


from  these  environmental  conditions  or 
agents; 

4.  Determine  whether  there  is  a 
general  or  background  level  of  exposure 
or  other  chemical  effects  in  a  local  area, 
regional  area,  or  nationally  as  well  as 
within  general  or  specific  work 
environments; 

5.  Develop  and/or  validate 
epidemiologic  or  laboratory  methods  for 
detecting  adverse  effects  due  to 
environmental  exposures; 

6.  Determine  the  scientific  basis  for 
advising  regulatory  agencies  such  as  the 
Environmental  Protection  Agency,  the 
National  Institute  of  Occupational 
Safety  and  Health  and  the  Department 
of  Labor's  Occupational  Safety  and 
Health  Administration  regarding  the 
adverse  health  effects  of  substances  and 
conditions  found  in  the  environment; 

7.  Determine  the  scientific  basis  for 
advising  local,  state,  other  governmental 
agencies  and  international  governments 
regarding  the  adverse  health  effects  of 
substances  and  conditions  found  in  the 
environment; 

8.  Determine  the  scientific  basis  for 
advising  the  Congress,  industry, 
workers,  scientific  or  public  agencies 
and  other  interested  parties  regarding 
the  known  or  potential  for  adverse 
health  effects  from  exposure  to 
substances  or  conditions  found  in  the 
environment. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
the  individual  in  response  to  an  inquirj' 
from  the  congressional  office,  made  at 
the  request  of  the  individual,  and  in  the 
case  of  a  minor,  the  minor's  parent  or 
legal  guardian. 

3.  Referrals  may  be  made  of 
assignments  of  research  investigators 
and  project  m.onitors  to  specific  research 
projects  to  the  Smithsonian  Institution  to 
contribute  to  the  Smithsonian  Science 
Information  Exchange,  Inc. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  Where  the  appropriate  official  of 
the  Department,  pursuant  to  the 
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Oepartment't  Freedom  of  Informatioa 

Regulation  determines  that  it  is  in  tiie 
public  interest  to  disclose  a  record 
which  i»  otherwise  exempt  from  a 
mandatory  disclosure,  disclosure  may 
be  made  from  this  system  of  record*. 

e.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

7.  In  the  event  of  litigation  where  the 
defendant  is  (a]  the  Department  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  ofRcial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
lastice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  iM-esent  an 
effective  de£nue,  provided  that  such 
disck>*ure  i»  compatible  with  the 
purpose  for  which  the  records  were 
collected. 


MACncn  TOR  STORMM, 


SltMUOC 

Information  Is  stored  in  one  of  a 
combination  of  the  following  mediums: 
file  folders,  data  forms,  punch  card, 
magnetic  tape  discs. 


Information  is  retrieved  by  personal 
identifier  soch  as  name  or  code  number. 
Social  security  numbers  which  are 
supplied  on  a  voluntary  basis  also  are 
used  for  retrieval. 

•AnouAROs: 

\4eaaures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel 
physical  and  procedural  safeguards  such 
as  the  foUowins: 

1.  Authorized  users:  Use  of  these 
records  is  limited  to  those  persons 


whose  official  duties  require  such 

access.  Access  to  the  information  is 
controlled  by  the  Project  Officer  or  his 
representative  at  remote  locations. 
Contractors  or  collaborating 
researchers,  by  formal  agreement, 
comply  with  the  provisions  of  the 
Privacy  Act  and  Department  regulations. 

2.  Physical  safeguards:  Hard  copy 
data  is  maintained  m  locked  file 
cabinets  at  the  National  Institute  of 
Environmental  Health  Sciences  or 
remote  study  locations.  Information 
stored  in  computer  systems  is  accessible 
only  through  proper  sequencing  of  signal 
commands  and  access  codes  specifically 
assigned  to  the  Project  Officer  or 
contractor  in  accordance  with 
Departmental  standards  and  National 
Bureau  of  Standards  guidelines. 

3.  Procedural  safeguards:  Subjects 
directly  participating  in  studies  are 
advised  that  thieir  identity  is  known  only 
to  those  persons  involved  in  conducting 
the  study,  and  that  any  pubUshed 
findings  will  be  in  a  format  which 
precludes  individual  identification. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  Chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13, 
and  Part  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FTPS  Pub.  41  and  FIPS  Pub. 
31). 

NETEMTION  AND  OISH>«AL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  30OO-G-3.  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scienti^c  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

•VtTEH  MANAOER  AND  AOOflCM: 

Chief.  Epidemiology  Branch.  National 
Institute  of  Environmental  Health 
Sciences.  P.O.  Box  12233.  Research 
Triangle  Park,  North  Carolina  27709. 

NOTIFtCATION  MOCEOURE: 

Normally,  individuals  would  know 
whether  a  file  existed  on  the  basis  of 
their  voluntary  participation  and 
provision  of  data.  However,  individuals 
may  write  to  the  system  manager  to 
determine  if  a  file  exists.  The  requester 
must  also  verify  his  or  her  identity  by 


providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act  subject  to  a  five  thousand 
dollar  fine.  In  writing,  they  should 
provide  the  following  data: 

a.  Complete  name  at  the  time  of  the 
study. 

b.  Birth  date. 

c.  Home  address  at  the  time  of  the 
study. 

d.  The  facihty  where  the  examination 
was  given  or  information  otherwise 
collected. 

e.  Date,  or  approximate  dates  when 
information  was  collected  or  an 
examination  conducted. 

f.  Name  of  study  if  known. 

g.  A  current  name,  address  and 
telephone  number  where  they  can  be 
reached. 

An  individual  who  requests 
notification  of  or  access  to  a  medical  or 
dental  record  shall  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  description.  A 
parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

The  same  information  as  outlined 
under  notification  procedures  is  needed 
for  access  to  records.  The  request 
should  be  addressed  to  the  System 
Manager.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTINO  RECORD  PROCEDURE: 

Write  to  the  System  Manager  and 
specify  the  record  and  the  information 
to  be  contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction.  "Hie  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect  or 
untimely  (obsolete). 

RECORD  sound  CATSOOMCt: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government 
universities,  medical  schools,  hospitals, 
commercial,  institutions,  labor  and  trade 
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organizations.  State  agencies, 
international  agencies,  foreign 
governments,  other  U.S.  Government 
agencies,  patients  and  normal 
volunteers,  physicians,  researchers  and 
other  collaborating  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
0»-25-0140 

SYSTEM  name: 

International  Activities:  International 
Scientific  Researchers  in  Intramural 
Laboratories  at  the  National  Institutes  of 
Health.  HHS/NIH/HC. 

SECURITY  classification: 

None. 

SYSTEM  LOCATKM: 

Fogarty  International  Center.  Building 
16A.  room  101.  9000  Rockville  Pike. 
Bethesda.  MD  20892  and;  Division  of 
Computer  Research  and  Technology, 
Building  12A.  room  3061,  National 
Institutes  of  Health,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

Ancillary  records  are  located  in  the 
Office  of  the  Associate  Director  for 
Intramural  Affairs,  laboratories, 
administrative  and  personnel  offices 
where  participants  are  assigned.  Write 
to  System  Manager  at  the  address  below 
for  the  address  of  the  Federal  Records 
Center  where  records  are  stored. 

CATEOORIES  of  individuals  COVERED  BY  THE 

system: 

Health  scientists  at  all  levels  of  their 
postdoctoral  or  equivalent  research 
careers  who  are  invited  to  the  National 
Institutes  of  Health  for  further  training 
or  to  conduct  research  in  their 
biomedical  specialties  under  the 
auspices  of  FlC's  administration  of 
International  Activities.  Most  of  these 
scientists  are  foreign,  however  some 
may  be  resident  aliens  or  U.S.  citizens. 

Individuals  in  these  categories  include 
Visiting  Associates,  Visiting  Scientists, 
Foreign  Special  Experts  who  are 
employees  and  Visiting  Fellows,  Guest 
Researchers,  Exchange  Scientists. 
International  Research  Fellows,  Fogarty 
Scholars,  Special  Volunteers,  Adjunct 
Scientists  and  Residents  who  are  not 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

History  of  fellowship,  employment 
and/or  stay  at  NIH;  education, 
immigration  data  and  references.  For 
payroll  purposes,  social  security 
numbers  are  requested  of  all  applicants 
accepted  into  the  program. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

42  use  2421  and  section  307  of  the 
Public  Health  Service  Act. 

PURPOSE  OF  THE  SYSTEM: 

To  document  the  individual's  presence 
at  the  NIH,  to  record  immigration 
history  of  the  individual  in  order  to 
verify  continued  eligibility  in  existing 
programs,  and  to  meet  requirements  in 
the  code  of  Federal  Regulations  (8  CFR 
Parts  8  and  22,  "Aliens  and 
Nationality"). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
U.S.  Government  including,  but  not 
limited  to,  the  General  Accounting 
Office,  the  Internal  Revenue  Service, 
and  the  FBI  and  Immigration  and 
Naturalization  Service.  Department  of 
Justice,  for  purposes  of  investigations, 
inspections  and  audits. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS,  or 
any  component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
on  file  cards,  computer  tapes  and 
microfilm. 


RETRI;£VABILrrY: 

By  name,  country  of  citizenship, 
institution,  fellowship  number,  social 
security  number,  visa  and  immigration 
status,  and  home  address. 

SAFEGUARDS: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  included  under  this  system 
according  to  the  sensitivity  of  the  data 
they  contain. 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  onl>  to 
FIC  program  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  Safeguards:  The  records 
are  maintained  in  locked  file  cabinets, 
and  offices  are  locked  during  off-duty 
hours. 

3.  Procedural  Safeguards;  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  users;  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records. " 
supplementary  Chapter  PHS  hf;  45-13, 
and  part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  .National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  ,MH  Records 
Control  Schedule  contained  in  MH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  2300-320-7, 
which  allows  records  to  be  destroyed 
after  a  maximum  penod  of  6  years  after 
the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  International  Services  and 
Communications  Branch.  Building  16A. 
room  101.  Fogarty  International  Center. 
National  Institutes  of  Health,  9000 
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Rockville  Pike.  Bethesda.  Maryland 
20892. 

NOTmcATiON  mocsounc: 

Requests  for  notiGcation  of  or  access 
to  records  should  be  addressed  to  the 
system  manager  as  listed  above. 
Verification  of  identity  is  required 

RECOnO  ACCIM  MOCCDUNC. 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
IndrviduaU  may  also  request  listings  of 
accotifltable  disclosure*  that  have  been 
made  of  their  records,  if  any. 

CONTCSTIMO  KCOHO  mOCSMMC 

Contact  the  official  listed  under 
notificatioa  procedure  above,  and 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested, 
and  state  tlie  correctrve  action  sought 
and  the  reasons  for  the  correction.  The 
right  to  contest  records  is  limited  to 
information  wfaich  is  incomplete, 
irrelevant  iocorrect  or  untimely 
(obsolete). 

NCCOnO  ACCUS  CATCOOffl£«: 

Subject  individuals  and  other  federal 
agencies. 


>MO(l  CCWTAM 

raoMe»Mi  or  tmi  act. 

None. 

0»-25-OI42 

trsmiNJUK: 

Clinical  Research:  Records  of  Subjects 
m  Intramural  Research.  Epidemiolog>'. 
Demography  and  Biometry  Studies  on 
Aging,  HHS/NIH/NIA. 


iTKMl: 


MCUWTV 

None. 


SYSTUM  LOCATMM: 

Records  included  in  this  system  will 
be  located  in  hospitals  and  clinics, 
research  centers  and  research 
foundations,  and  in  facilities  of  the 
National  Institute  on  Aging  (NIA)  in 
Bethesda.  MD.  They  may  be  stored  at 
Federal  Records  Centers.  A  list  of 
locations  is  available  upon  request  from 
the  System  Manager, 

CATEOomn  or  moiviouals  covcrco  av  tmk 
•vrmi: 

Participants  in  these  studies  will 
include:  (1)  Individuals  whose  physical, 
genetic,  social,  psychological,  cultural, 
economic,  environmental,  behavioral, 
pharmacological,  or  nutntional 
conditions  or  habits  are  studied  in 
relationship  to  the  normal  aging  process 
and/ or  diseases  and  other  normal  or 
abnormal  physical  or  psychological 
conditions  of  the  a^ed.  and  (2)  normal 


volunteers  who  are  participants  in  such 

studies. 

CATCOORIES  OF  RECOftOS  IN  THE  SYSTEM: 

This  system  will  consist  of  a  variety  of 
health,  demographic,  and  statistical 
information  resulting  from  or  contained 
in  research  findings,  medical  histories, 
vital  statistics,  personal  interviews, 
questionnaires,  or  direct  observations. 
The  system  will  also  include  records  of 
current  addresses  of  study  participants, 
and  correspondence  from  or  about 
participants  in  the  studies.  When 
supplied  on  a  voluntary  basis.  Social 
Security  numbers  will  also  be  included. 

AUTHOniTT  KM  MAtMTCNANCC  OF  THE 

systxm: 

Authonty  is  provided  by  Sections  301. 
Research  Contracting,  and  463-4,  Health 
Research  Extension  Act  of  1965.  Pub.  L 
99-158. 

PURPOSE(8)  OF  THE  SYSTEM: 

The  National  Institute  on  Aging  will 
use  the  data  collected:  (1)  in  research 
projects  on  (a)  the  health  status  of 
individuals  and  changes  in  health  status 
over  time,  (b)  the  incidence  and 
prevalence  of  certain  diseases  and 
problems  of  the  aged  in  certain 
populations,  and  (c)  the  changes  that 
take  place  as  individuals  age;  (2)  and  for 
program  planning  and  evaluation. 

ROUTIME  USES  OF  RCCOnOS  MAINTAINED  IN 
TMC  SYSTEM,  INCLUDMO  CATEQOIUES  OF 
USERS  AMD  TXC  PURPOSES  OF  SUCH  USES: 

1.  Records  may  be  disclosed  to  hiliS 
contractors,  collaborating  researchers 
and  their  staffs  in  order  to  accomplish 
the  basic  research  purpose  of  this 
system.  The  recipients  will  be  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

2.  Data  may  be  disclosed  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review, 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 


at  the  earliest  time  at  v  hich  removal  or  ' 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justiCcation  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3j  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act  disclosure  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  [b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  hkely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

POUC1ES  AND  niACTICeS  FOR  STORINQ, 

retrievma,  accessino,  retainino,  and 
disposing  of  records  in  the  system: 

storaqe: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  discs,  punched  cards, 
or  bound  notebooks.  Stored  data  may 
include  textual,  photographic,  X-r«y,  or 
other  material 
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RrnuEVABajir. 

Information  wiii  be  retrieved  by 
personal  identifiers  such  as  name,  code 
number  and/or  Social  Security  number, 
when  this  is  supplied  on  a  voluntai^' 

basis. 

safeouaros: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Access  will  be 
limited  to  principal  investigators, 
collaborating  researchers  and  necessary 
support  staff. 

2.  Physical  Safeguards:  Hard  copy 
data  will  be  maintained  in  locked  file 
cabinets.  Information  stored  in  computer 
systems  will  be  accessible  only  through 
proper  sequencing  of  signal  commands 
and  access  codes  specifically  assigned 
to  the  Project  Officer  or  contractor. 

3.  Procedural  Safeguards:  Access  to 
the  information  will  be  controlled 
directly  by  the  Project  Officer  or  his  or 
her  representative  at  remote  locations, 
and  by  the  system  manager  at  NIA 
locations.  Contractors  and  collaborating 
researchers  will  be  notified  that  they  are 
subject  to  the  provisions  of  the  Privacy 
Act  and  will  be  required  to  make  formal 
agreements  to  comply  with  these 
provisions. 

The  particular  safeguards 
implemented  in  each  project  are 
developed  in  accordance  with  Chapter 
45-13  and  supplementing  Chapter  PHS 
hf:  45-13  of  the  HHS  General 
Administration  Manual  and  Part  6,  ADP 
Systems  Secimty,  of  the  HHS 
Information  Resources  Management 
Manual,  and  the  National  Institute  of 
Standards  and  Technology  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 


RETENTIOM  AMD  I 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  300O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Director,  Epidemiology. 
Demography  and  Biometry  Program. 
National  Institute  on  Aging,  Room  618 
Federal  Building,  7550  Wisconsin 
Avenue.  Bethesda.  MD  208S2. 


NOTinCATIOM  Pdoccounc: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
below  and  p.^ovide  the  following 
information  in  writing: 

1.  Full  nan^e  at  time  of  partinpation  in 
the  stud  J'; 

2.  Date  of  birth; 

3.  Home  address  at  the  time  of  study; 

4.  The  facility  where  the  examination 
was  given  or  where  information  was 
collected; 

5.  Approximate  date  or  dates  of 
participation; 

6.  Name  of  study,  if  known; 

7.  Current  name,  address  and 
telephone  number. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  daims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousemd  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical  or 
dental  record  shall,  at  the  time  the 
request  ie  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Contact  the  system  manager  at  the 
above  address  and  provide  the  same 
information  as  outlined  under  the 
notification  procedures.  Requesters 
should  also  reasonably  specify'  the 
record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTISTHIO  RECORD  PROCEDURE: 

Contact  the  System  Manager  at  the 
above  address.  The  contestor  must 
reasonably  identify  the  record,  specif}' 
in  writing  the  information  being 
contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  will  be  obtained  directly 
from  individual  participants  and  from 
medical  and  clinical  research 
observations,  or  indirectly  from  existing 
source  documents  such  as  disease 
registriesu 


SYSTEMS  EXEMPTED  F«OM  CCRTAM 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0143 
SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Clinical.  Epidemiologic  and 
Biometnc  Studies  of  the  National 
Institute  of  Allergv  and  infectious 
Diseases,  HHS/NIH/NIAID. 

SECURPTV  CLASSlFICAnON: 

None. 

SYSTEM  LOCATION: 

At  .National  Institutes  of  Health 
facilities  in  Bethesda,  Marj  land,  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  connmercial 
organizations,  slate  agencies,  and 
coUaborati.og  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the  System 
Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  infectious  diseases, 
immunologic  diseases  involving  adverse 
reactions  of  the  bod)  (e.g,  allergic 
reactions)  and  related  diseases  (e.g. 
Acquired  Immunodeficiency  Disease 
Syndrome /AIDS),  normal  healthy 
volunteers  who  ser\e  as  controls  for 
comparison  with  patients,  relatives  of 
patients  and  other  individuals  whose 
characteristics  or  conditions  are  being 
studied  for  possible  connections  with 
the  occurrence  of  the  diseases  under 
investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical  and  epidemiological 
information  resulting  from  or  contained 
in  direct  observations,  medical  records 
and  other  histories,  vital  statistics 
reports,  records  on  biological  specimens 
(e.g.,  blood  urine,  etc.).  personal 
interviews,  questionnaires,  progress 
reports,  correspondence  or  research 
findings. 

•  uthormr  for  maintenance  of  the 
system: 
42U.S.C.  241,289a.  289c 

PURPOSE  OF  THE  SYSTEM: 

This  system  mil  be  used  to  support  (1) 
Epidemiologic  clinical  and  biometnc 
investigations  into  the  causes,  nature 
(morbidity  and  mortahtv).  outcome, 
therapy  and  cost  of  mfectious, 
immunologic  and  related  diseases:  [2) 
Review  and  evaluation  of  the  progress 
of  these  research  projects,  and 
identification  of  and  planning  for 
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improvements  or  for  additional 
research. 

NOUTIMt  uses  OP  MCOHM  MUlNTAINeO  (N 
TNI  •VSTIM,  INCLUOINQ  CATEOONIf  S  OF 
USEM  AND  TNI  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
indivi-iual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  ide.Ttified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
0.  (J)  when  required  by  law:  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 


5.  The  Department  contemplates  that 
it  may  contract  with  one  or  more  private 
firms  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  this  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  Tlie  contractor  will  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
or  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUCieS  AND  PRACTICES  FOR  8TORINO, 
RITRIEVINO,  ACCESSINO,  RETAININQ,  AND 
OISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (e.g.  tapes  or 
discs),  punched  cards,  bound  notebooks, 
microfilm,  charts,  graphs,  and  X-rays. 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number. 

safequaros: 

1.  Authorized  Users;  Access  to  or 
disclosure  of  information  is  limited  to 
collaborating  researchers,  contractors 
and  NIAID  employees  who  are  involved 
in  the  conduct,  support  or  review  and 
evaluation  of  the  research  activities 
supported  by  this  system. 

2.  Physical  Safeguards:  Data  are  kept 
in  secured  areas  (e.g.  rooms  which  are 
locked  when  not  in  regular  use, 
buildings  with  controlled  access).  Data 
stored  in  computer-accessible  form  is 
accessed  through  the  use  of  key  words 


known  only  to  principal  investigators  or 
authorized  personnel;  all  other 
information  is  stored  in  locked  files. 

3,  Procedural  Safeguards:  Contractors 
and  collaborating  researchers  are 
required  to  comply  with  the  provisions 
of  the  Privacy  Act  and  with  Department 
regulations. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  Chapte»  45- 
13,  "Safeguarding  Records  Containc  d  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13, 
and  Part  6,  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (HPS  Pub.  41  and  FIPS  Pub. 
31). 

RETCNTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANACER  AND  ADDRESS: 

Chief,  Epidemiology  and  Biometry 
Branch,  DMID,  National  Institute  of 
Allergy  and  Infectious  Diseases, 
Westwood  Building,  room  739, 
Bethesda,  Maryland  20892  and; 

Chief  Epidemiology  Branch,  DAIDS, 
Room  240P,  Control  Data  Building, 
6003  Executive  Blvd.,  Bethesda,  MD 
20892 

notification  pnocedurb: 

To  determine  if  a  record  exists,  write 
to:  NIAID  Privacy  Act  Coordinator, 
Room  703,  Westwood  Building,  5333 
Westbard  Avenue,  Bethesda,  MD  20892 
and  provide  the  following  infonnation: 

1.  System  name, 

2.  Complete  name  and  home  address 
at  the  time  of  the  study, 

3.  Birth  date, 

4.  Facility  conducting  study, 

5.  Disease  type  (if  known), 

6.  Approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
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individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  five  thousand  dollar  fine. 

An  individual  wlio  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  w^o  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PdOceDunt: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTINO  record  PfKX»>URE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  suppwrting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants,  from  physicians, 
research  investigators  and  other 
collaborating  persons  and  from  medical 
records  and  clinical  research 
observations  at  hospitals,  HHS 
agencies,  universities,  medical  schools, 
research  institutions,  commercial 
institutions,  state  agencies, 
collaborating  Federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 
09-25-0145 

SYSTEM  name: 

"Clinical  Research:  Qinical  Trials  and 
Epidemiological  Studies  Dealing  with 


Visual  Disease  and  Disorders  in  tiie 
National  Eye  Institute.  HHS/NIH/NEI. ' 

SECWRfTY  classification: 

None. 

SYSTEM  location: 

Records  included  in  this  system  are 
located  in  hospitals,  universities, 
research  centers,  research  foundations, 
and  coordinating  centers  under  contract 
with  the  National  Eye  Institute  (NEI). 
and  in  NEI.  National  Institutes  of 
Health,  Building  10,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

A  current  list  of  contractor  sites  is 
available  by  writing  to  the  System 
Manager  at  the  address  below. 

CATEOORKS  of  ROMVIOUALS  COWERBI  ty  THE 
SYSTEM: 

Participants  in  these  studies  include 
(1)  individuals  who  have  been  or  who 
are  presently  being  treated  by  the  NEI  or 
its  contractors  for  visual  disorders  or 
conditions  of  the  eye,  (2)  individuals 
who  present  physiological  symptoms 
usually  preceding  or  evidencing 
diseases  or  disorders  of  the  eye,  (3) 
offspring  of  previously  studied 
populations.  (4)  populations  at  high-risk 
for  development  of  certain  eye 
disorders,  such  as  age-related,  and  (5) 
normal  volunteers  who  have  agreed  to 
provide  control  data  germane  to  these 
studies.  Studies  are  usually  five  years  in 
duration  and  follow-up  studies  may 
occur  in  later  years  if  information 
indicates  they  are  appropriate. 

CATEGORIES  OF  RECORDS  W  THE  SYSTBi: 

This  system  consists  of  clinical, 
medical,  and  statistical  information 
resulting  from  or  contained  in  research 
findings,  medical  histories,  vital 
statistics,  personal  interviews, 
questionnaires,  or  direct  observation. 
The  system  also  includes  records  of 
current  addresses  of  study  participants, 
photographs  of  structures  of  the  eye.  and 
correspondence  from  or  about 
participants  in  these  studies.  Social 
security  numbers,  disclosed  voluntarily, 
are  included  to  assist  in  locating 
patients  for  follow-up  studies,  or 
verifying  their  existence  through 
mortality  registers. 

AUTHOWTV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sees.  301,  401,  405,  455,  Public  Health 
Service  Act  {42  U.S.C.  281.  284.  285i). 
These  sections  establish  the  National 
Eye  Institute  and  authorize  the  conduct 
and  support  of  vision  research  and 
related  activities. 

RURPOSE  OF  THE  SYSTEM: 

1.  To  monitor  and  evaluate  incidence 
of  visual  disorders  and/or  diseases  or 


the  conditions  under  investigation  and 
the  relationship  of  various  factors  to  the 
occurrence  of  these  diseases. 

2.  To  monitor  the  progression  of 
various  eye  disorders  and  the  efficacy  of 
specific  treatments  of  these  disorders. 

ROUTINE  USES  OF  RECORDS  MAtMTAlNEO  M 
THE  SYSTEM,  INCUIDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
coiHponent  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  vYhere  the  Department  determines 
that  the  daim.  if  successful,  is  likely  to 
pffect  directly  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  m  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  disclosure  may  be  made  to 
the  Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  we.'-e  collected. 

3.  Disclosure  may  be  made  to  a 
private  firm  or  a  research  institution  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department 
(A)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limntations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk,  if  any.  to  the  privacy  of  the 
individual  that  addibona!  exposure  of 
the  record  might  bring;  (C)  has  required 
the  recipient  to  (1)  establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthonzed  use 
or  disclosure  of  the  record  and  12) 
remove  or  destroy  the  information  that 
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identifies  the  individual  at  the  earliest 
time  at  which  removal  or  destruction 
can  be  accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  an  audit  related  to  the 
research  project,  if  information  that 
would  enable  research  subjects  to  be 
identified  is  removed  or  destroyed  at  the 
earliest  opportunity  consistent  with  the 
purpose  of  the  audit,  or  (d)  when 
required  by  law;  (D)  has  secured  a 
written  statement  attesting  to  the 
recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

POLICIES  AND  PHACnCCS  FON  tTORINO, 
MTmeVINO,  ACCCUINO,  retainino,  ano 
DtSPOSINQ  or  RECORDS  IN  THE  SYSTEM: 

stohaoe: 

Data  may  be  stored  in  file  folders,  on 
magnetic  tapes  or  discs,  punched  cards, 
bound  note  books,  and/or  photographs. 

retrievabiuty: 

Information  is  retrieved  by  a 
combination  of  a  coded  name  and 
patient  identification  number. 

SAFSaUARDS: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  the  system  are 
instructed  to  grant  access  to  principal 
investigators  and  other  treating 
physicians,  clinic  coordinators,  and  NEI 
employees  whose  duties  require  the  use 
of  such  information.  Measures  to 
prevent  unauthorized  disclosures  are 
implemented  as  appropriate  for  each 
location  and  for  each  record  maintained 
in  each  project. 

2.  Physical  Safeguards:  Clinics  are 
located  in  University  Hospitals  and  the 
Clinical  Center,  NIH.  These  clinics  are 
locked  and  records  are  kept  in  locked 
files  with  access  by  keys  issued  to 
principal  investigators,  appropriate 
physicians  and  coordinators.  There  is  a 
security  force  at  each  center  to  avoid 
unauthorized  entries.  The  computer 
records  are  accessed  by  passwords 
available  only  to  principal  investigators 
and  authorized  operators.  Data  is 
protected  by  enforcement  of  State  laws 
applicable  to  fire  and  safety  at  each 
facility,  as  well  as  ADP  Security  and  the 
Privacy  Act  regulations  for  each  state. 

3.  Procedural  Safeguards:  Routine 
visits  are  scheduled  by  the  clinic 


coordinator  who  is  authorized  to  access 
records.  New  records  are  generated 
each  time  a  patient  is  seen  by  the 
physician  and  a  copy  of  the  form  which 
is  applicable  to  that  visit  is  added  to  the 
patient's  medical  folder.  (Documents 
forwarded  to  the  data  and  reading 
centers  do  not  bear  individual 
identifiers.)  The  folder  is  then  returned 
to  the  locked  file.  Clinics  are  also  locked 
when  patients  are  not  being  seen,  and 
medical  staff  is  present  when  patients 
are  in  the  clinic.  If  data  is  entered  in 
computers  as  part  of  the  hospital  record. 
Privacy  Act  and  hospital  safeguards  are 
enforced  by  access  codes  and 
passwords. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (PIPS  Pub.  41  and  FIPS  Pub. 
31). 

retention  ano  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  30OO-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions.  (Records  at 
contractor  sites  are  retained  by  the 
facility  consonant  with  its  institutional 
records  retention  schedule.) 

system  manager  and  ADDRESS: 

Associate  Director,  Biometry  and 
Epidemiology  Program,  National  Eye 
Institute,  9000  Rockville  Pike,  Building 
31,  room  6A-10,  Bethesda,  Maryland 
20892. 

notification  proceoore: 

To  determine  if  record  exists,  write  to: 
NEI  Privacy  Act  Coordinator  9000 
Rockville  Pike,  Building  31,  room  6A-17. 
Bethesda,  MD  20892. 

The  requestors  must  verify  his/her 
identity  by  providing:  a  written 
certification  that  the  requestor  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  act,  subject  to 
S5.000  fine.  An  individual  who  requests 
notification  of,  or  access  to,  a  medical 


record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

(1)  Name,  description  of  study. 

(2)  Location. 

(3)  Approximate  date  of  participation. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any.  An 
individual  who  requests  notification  of. 
or  access  to,  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  is  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

contesting  RECORD  PROCEDURES: 

Contact  the  Privacy  Act  Coordinator 
at  the  address  specified  under 
Notification  Procedures  above  and 
reasonably  identify  the  record,  specify 
the  information  being  contested,  and 
state  the  corrective  action  sought  and 
the  reason(s)  for  requesting  the 
correction,  along  with  supporting 
justification  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant.  The  right  to  contest  records  is 
limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  by  the  principal 
investigator,  treating  physician,  or  clinic 
coordinator,  directly  from  individual 
study  participants,  by  interview  to 
record  certain  pertinent  historical  facts, 
and  by  physical  examination  and 
photographs  to  record  medical  data. 

systems  exempted  from  certain 

PROVISIONS  of  the  PRIVACY  ACT 

None. 
09-25-0148 

SYSTEM  name: 

Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 
Deafness  and  Other  Communication 
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Disorders,  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD. 

SECURITY  classification: 

None. 

system  location: 

At  National  Institutes  of  Health 
facilities  in  Bethesda,  Maryland,  and  at 
hospitals,  medical  schools,  universities. 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the 
respective  System  Managers  of  the 
subsystems  included  in  this  notice. 

categories  of  individuals  covered  by  the 
system: 

Pf'ients  with  neurological  diseases, 
coi  ....unicative  disorders,  stroke, 
hearing  loss,  chemosensory  deficits,  and 
related  diseases;  normal,  healthy 
volunteers  who  serve  as  controls  for 
comparison  with  patients;  relatives  of 
patients;  and  other  individuals  whose 
characteristics  or  conditions  are  suited 
for  possible  connections  with  the 
occurrence  of  the  diseases  and  disorders 
under  investigations.  Subject  individuals 
include  both  adults  and  children. 

categories  of  records  in  the  system: 

This  system  consists  of  a  variety  of 
clinical,  biomedical,  and 
epidemiological  information  resulting 
from  or  contained  in  direct  observations, 
medical  records  and  other  histories, 
vital  statistics  reports,  records  on 
biological  specimens  (e.g.,  blood,  urine, 
etc.).  personal  interviews, 
questionnaires,  progress  reports, 
correspondence,  or  research  findings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Sections  241,  Research  and 
Investigation,  and  289a.  Establishment 
of  Institutes,  of  the  Public  Health 
Service  Act  (42  U.S.C.  301.  431). 

PURPOSE  OF  THE  SYSTEM: 

This  system  will  be  used  to  support  (1) 
contracted  and  contract-related 
epidemiological,  clinical  and  biometric 
investigations  into  the  causes,  nature, 
outcome,  therapy,  prevention  and  cost 
of  neurological  and  communicative 
disorders,  hearing  loss,  chemosensory 
deficits,  and  stroke;  (2)  review  and 
evaluation  of  the  progress  of  these 
research  projects,  and  identification  and 
planning  for  improvements  or  for 
additional  research. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quahty 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properiy  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  eariiest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing. 


aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (e.g  tapes  or 
discs),  punched  cards,  bound  notebooks. 
microfilm,  charts,  graphs  and  X-rays. 

RETRIEVABILrrY: 

Information  is  retrieved  by  name  and/ 
or  patient  identification  number. 

safeguards: 

1.  Authorized  Users:  Access  to  or 
disclosure  of  information  is  limited  to 
collaborating  researchers,  contractors 
and  employees,  and  other  authorized 
biomedical  researchers  who  are 
involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 

2.  Physical  Safeguards:  Data  are  kept 
in  secured  areas  (e.g.  rooms  which  are 
locked  when  not  in  regular  use, 
buildings  with  controlled  access).  Data 
stored  in  computer-accessible  form  is 
accessed  through  the  use  of  key  words 
known  only  to  principal  investigators  or 


1310 


FadoFal  Register  /  Vol.  56,  No.  8  /  Friday,  January  11.  1991  /  Notices 


authorized  personnel;  all  other 
information  is  stored  in  locked  61ea. 

3.  Procedural  Safeguards:  Contractors 
and  collaborating  or  other  researchers 
are  required  to  comply  writh  the 
provisions  of  the  Privacy  Act  and  with 
HHS  Privacy  Act  regulations. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  Chapter  45- 
13.  "Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  IIHS 
General  Administration  ManuaL 
supplementary  Chapter  PHS.hf:  45-13, 
and  part  6,  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FTPS  Pub.  41  and  FTPS  Pub. 
31). 


Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NTH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-381),  item  300O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

tYSTm  MAiuans  and  aoomsscs: 
NINDS  and  NIDCD  research  activities 

are  divided,  functionally  and 

administratively.  In  effect,  there  are  six 

subsystems  widiin  this  single  umbrella 

system.  NINDS  has  five  programs  and 

NIDCD  one.  System  Managers  have 

been  designated  for  each  subsystem  as 

follows: 

Director.  Division  of  Communication 
Sciences  and  Disorders,  ffflDCD,  NIH, 
Executive  Plaza  South,  620  Executive 
Boulevard.  Rockville.  MD  20852  and 

Director,  Division  of  Fundamental 
Neurosciences,  NINDS,  NIH,  Federal 
Building,  room  9ia,  7S50  Wisconsin 
Avenue.  Bethetda,  MD  20892  and 

Director,  Division  of  Convulsive, 
Developmental  and  Neuromuscular 
Disorders,  NIND&  NIH.  Federal 
Building,  room  816,  7550  Wiscoasui 
Avenue,  Bethesda,  MD  20802  and 

Director.  Division  of  Demyelinating 
Atrophic  and  Dementing  Disorders. 
NINDS.  NIH.  Federal  Buildii^  room 
810.  7550  Wisconsin  Avenue, 
Bethesda,  MD  20692  and 

Director,  Division  of  Stroke  and  Trauma, 
NINDS.  NIH,  Federal  Building,  room 
8A0e.  7TO0  Wisconsin  Avenue. 
Bethesda,  MD  20892  and 

Director,  Division  of  Intramural 
Reaeerch.  NIH,  Buitdin|  10.  room 
SN14. 8000  Rockville  Pike,  Bethesda. 
Kffi  20882 


NonncATtoN  mocsoufc: 

To  determine  if  a  record  exists,  write 
to:  NLNDS  Privacy  Act  Coordinator, 
Federal  Building,  room  816,  7550 
Wisconsin  Avenue.  Bethesda,  MD  20892 
or  NIDCD  Privacy  Act  Coordinator, 
Building  31,  room  B2Coe,  9000  Rockville 
Pike,  Bethesda,  MD  20892  and  provide 
the  following  information; 

1.  System  name, 

2.  Complete  name  and  home  address 
at  the  time  of  the  study, 

3.  Birth  date, 

4.  Facility  conducting  the  study, 

5.  Disease  type  (if  known). 

8.  Approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  of  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

Nfcono  Aoceee  moceuuRr 

Same  as  notifications  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  thrit  have  been 
made  of  their  records,  if  any. 

cotmrnMO  Recoeo  pwoccounc: 

Write  to  the  system  manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction.  The  right 
to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 


iCATioonns: 
Information  in  these  records  is 
obtained  direotly  from  individual 


participants,  and  from  physicians, 
research  investigators  and  other 
collaborating  persons,  and  frcm  medical- 
records  and  clinical  research 
observations  at  hospitals,  HHS 
agencies,  universities,  medical  schools, 
research  institutions,  commercial 
institutions,  state  agencies,  and 
collaborating  Federal  agencies. 

•YtTEMS  EXEMPTED  FROM  CERTAIN 

reovisiONS  or  tme  act: 

None. 
09-2S-0t51 

SYSTEM  name: 

Administration:  Public  Health  Service 
ALERT  Records  Concerning  Individuals 
Under  Investigation  for  Possible 
Misconduct  in  Science  or  Subject  to 
Sanctions  for  Such  Misconduct,  HHS/ 
PHS/NIR 

SSCURUV  clawification: 

None. 

SYSTEM  LOCATIOM: 

Division  of  Management  Survey  and 
Review,  National  Institutes  of  Health 
(NIH),  Building  31,  room  4C02.  9000 
Rockville  Pike,  Bethesda.  MD  20892. 

CATEOOWES  OF  INOIVIDUALS  COVEAEO  BY  THE 

system: 

Subjects  may  include  (1)  researchers 
currently  or  formerly  employed  by  the 
Federal  Government  (2)  individuals 
being  considered  for  appointment  to 
Public  Health  Service  (PHS)  advisory 
committees:  (3)  investigators  on 
research  grants,  fellowships, 
cooperative  agreements,  or  contracts 
awarded  by  any  PHS  agency, 
("Investigators"  may  include  principal 
investigators,  co-investigators,  program 
directors,  trainees,  recipients  of  career 
awards  or  fellowships,  or  other 
individuals  who  conduct  or  are 
responsible  for  research  or  research 
training  funded  by  PHS.);  (4)  research 
investigators,  such  as  guest  workers,  not 
employed  by  PHS  but  who  conduct 
research  in  PHS  facilities  or  are  closely 
associated  with  research  conducted  by 
PHS;  (5)  other  individuals,  such  as 
subgrantees,  subcontractors  or 
assistants  on  research  or  research 
training  grants,  contracts  or  cooperative 
agreements,  who  by  training, 
experience,  occupation  or  other 
qualifications  are  potential  candidates 
for  research  or  research  training  grants, 
contracts,  cooperative  agreements  or 
other  benefits. 

Such  individuals  would  be  subjects  of 
records  in  this  system  if  they  fall  within 
either  of  the  following  two  categories: 
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(1)  Subjects  of  formal  investigations 
for  scientific  misconduct  or  serious 
misappropriation  of  Federal  research 
funds,  if  the  PHS  Agency-level/Staff 
Office  Misconduct  Policy  Officer  has 
determined  that  the  alleged  misconduct 
is  serious  enough,  or  that  the 
investigation  has  produced  sufficient 
information,  to  warrant  attention  when 
a  PHS  agency  considers  awarding 
research  or  research  training  funds  or 
other  benefits  to  such  individuals. 

(2)  Subjects  of  sanctions  imposed  as  a 
result  of  determinations  that  scientific 
misconduct  or  serious  misappropriation 
of  Federal  research  funds  has  occurred. 
Such  sanctions  include  (a)  actions 
affecting  eligibility  for  research  and 
training  awards,  such  as  special 
conditions  for  receipt  of  an  award, 
suspension  or  termination  of  an  award, 
or  debarment  of  an  individual;  (b) 
actions  affecting  eligibility  for 
appointment  to  a  committee  which 
advises  PHS;  (c)  special  restrictions  on 
regulated  research,  such  as 
disqualification  from  eligibility  to  use 
investigational  drugs  or  special 
conditions  for  protection  of  human 
research  subjects:  and  (d)  termination  of 
employment  or  other  disciplinary  action 
against  an  employee  of  PHS. 

categories  of  records  in  the  system: 

This  system  contains  records  relating 
to  investigations  or  findings  of 
misconduct  in  science  and  to  actions 
that  PHS  has  taken  in  connection  with 
such  investigations  or  findings. 
Misconduct  in  science  is  defined  as  (1) 
the  serious  deviation,  such  as 
fabrication,  falsification,  or  plagiarism, 
from  accepted  practices  in  proposing, 
conducting  and  reporting  the  results  of 
research;  or  (2)  the  material  failure  to 
comply  with  Federal  requirements 
affecting  specific  aspects  of  the  conduct 
of  research,  e.g.,  the  protection  of  human 
subjects  and  the  welfare  of  laboratory 
animals. 

In  addition  to  records  relating  to 
misconduct  in  science,  the  system 
includes  records  relating  to 
investigations  or  findings  of  serious 
misappropriation  of  Federal  research 
funds — e.g.,  diversion  of  such  funds  to 
personal  use.  It  does  not  include  records 
documenting  normal  business 
transactions  between  a  PHS  agency  and 
an  awardee  institution,  except  to  the 
extent  that  such  records  are  directly 
relevant  to  consideration  of  the  fitness 
of  an  individual  to  receive  a  PHS  award 
or  other  benefit 

The  system  consists  of  two 
subsystems  which  contain  the  following 
types  of  records: 

(1)  Records  on  pending  or  ongoing 
investigations  identifying  the  alleged 


misconduct;  the  individual  and/or 
institution  under  investigation:  any 
present,  past  or  pending  research,  and/ 
or  research  training  awards;  PHS 
agencies  or  offices  involved,  and  the 
organization  responsible  for  the 
investigation. 

(2)  Records  summarizing  sanctions 
imposed  because  of  a  finding  of 
misconduct,  which  adversely  affect  the 
individual's  eligibility  for  research  or 
research  training  awards  or  other 
benefits  for  a  specified  period  of  time. 

Either  subsystem  may  contain 
responses  from  subject  individuals. 

authority  for  maintenance  of  the 
system: 

Authority  for  this  system  comes  from 
the  legislation  which  authorizes  PHS  to 
make  awards  for  biomedical  research 
and  research  training,  and  from  PHS's 
concomitant  responsibility  to  assure 
both  that  funds  disbursed  under  awards 
are  spent  for  authorized  purposes  and 
that  recipients  of  such  funds  conform  to 
all  appropriate  laws  and  regulations. 
(Public  Health  Service  Act:  42  U.S.C. 
241,  242b,  242c.  2421.  242m.  247c,  281- 
289h.  290aa-9.  290bb,  290bb-l.  290cc, 
300a-2,300  b-l-b-3,  300c-12.  300z-7,  as 
these  provisions  relate  to  awards  for 
biomedical  research  and  research 
training:  Occupational  Safety  and 
Health  Act:  29  U.S.C.  669). 

purpose  of  the  system: 

This  system  of  records  enables  PHS 
agencies  to  discharge  effectively  their 
responsibilities  in  the  award  and 
administration  of  research  and  training 
grants,  cooperative  agreements  and 
contracts,  while  protecting  the  privacy 
and  other  rights  of  individuals  under 
investigation  or  sanction  for  scientific 
misconduct  or  misappropriation  of 
funds.  The  ALERT  system  is  used  to 
collect,  control  and  disseminate  to  PHS 
agency  officials  on  a  need-to-know  basis 
information  that  an  individual  (1)  is 
under  investigation  for  possible 
misconduct  in  science  or 
misappropriation  of  funds,  or  a  decision 
has  been  made  to  imdertake  such  an 
investigation;  or  (2)  has  been  subjected 
to  a  sanction  at  the  conclusion  of  an 
investigation  for  misconduct  or 
misappropriation  of  funds. 

Specifically — 

(1)  PHS  records  the  existence  of  such 
sanctions  in  the  system  so  that  PHS 
agencies  can  track  and  implement  the 
sanctions,  for  example  by  refusing  to 
accept  an  application  or  proposal  from  a 
debarred  person.  In  addition,  PHS 
informs  members  of  technical  merit 
review  groups  of  actions  taken  if  the 
disclosure  bears  directly  on  the 
scientific  merit  of  an  application  or 


proposal  under  consideration  or  the 
fiscal  integrity  of  the  investigator  or 
applicant  or  if  necessary  to  ensure  an 
unbiased  review  by  providing  an 
accurate  account  of  the  case,  for 
example,  when  information  concerning 
the  conduct  investigated  has  been 
disclosed  by  other  sources,  such  as  the 
press  or  other  communications  media. 
PHS  does  not  use  this  system  to  make 
decisions  on  imposition  of  sanctions. 

(2)  When  investigative  findings  fail  to 
confirm  an  instance  of  misconduct  or 
show  that  any  misconduct  was  not  of 
sufficient  importance  to  warrant 
imposing  sanctions,  leading  to  a 
decision  not  to  impose  any  sanctions,  (a) 
the  individual's  name  is  removed  from 
the  ALERT  system  of  records  and  the 
individual  is  notified  in  writing;  (b) 
responsible  PHS  agency  officials  are 
notified  of  the  outcome;  (c)  if  any 
interim  administrative  sanctions  had 
been  imposed,  they  are  lifted:  and  (d)  if 
a  competing  application  or  proposal 
from  the  individual  is  pending  or 
anticipated  in  the  near  future,  the 
Misconduct  Policy  Officer  of  the 
relevant  agency  consults  with  officials 
responsible  for  review  of  the  application 
or  proposal  to  identify  and  resolve  any 
concerns  that  might  affect  the 
objectivity  of  the  review.  For  example, 
technical  merit  review  groups  would  be 
informed  of  the  outcome  of  the 
investigation  if  there  were  reason  to 
believe  that  reviewers  had  received 
incomplete  or  misleading  information 
about  the  case. 

(3)  PHS  agencies  use  ALERT  system 
records  on  pending  or  ongoing 
investigations  to  make  informed 
decisions  on  appropriate  actions 
regarding  awards  of  research,  research 
training  and  related  activities  or  other 
benefits  to  individuals  under 
investigation  as  follows:  (a)  PHS  agency 
officials  responsible  for  the  award  of 
research  funds,  in  consultation  with  the 
PHS  agency-level  Misconduct  Policy 
Officer,  weigh  information  on 
investigations  in  deciding  whether  to 
take  interim  administrative  action,  such 
as  delaying,  restricting  or  denjnng 
award  of  research  funds.  Any  interim 
action  is  taken  with  a  view  towards 
protecting  the  rights  of  all  parties 
involved  and  minimizing  disruption  to 
an  ongoing  project  the  awardee 
institution,  and  the  activities  of  those 
involved  in  the  project,  (b)  To  obtain 
independent  advice  on  appropriate 
actions  with  respect  to  potential 
competing  awards  to  individuals  or 
organizations  under  investigation,  these 
officials  or  their  designees  inform  the 
members  of  the  appropriate  National 
Advisory  Council  or  Board,  advisory 
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bodiei  legally  established  to  advise  PHS 
on  funding  of  research  projects,  of  the 
eusteoce  and  status  of  an  investigation. 
Such  disclosure  is  made  in  closed 
session  when  the  Council  or  Board  is 
considering  the  funding  of  research  by 
the  individual  or  institution.  To  avoid 
iiiSuendng  Technical  Reviews.  PHS  will 
not  in/ofm  members  of  scientific  review 
groups  about  instances  of  possible 
misconduct  or  ongoing  investigations. 
I^lawever,  ii  a  given  case  has  received 
such  extensive  publiaty  that  review  of 
an  apphcation  or  proposal  may  be 
compromised,  the  responsible  PHS 
agency  official  may  defer  the  review  or 
inform  the  reviewers  of  the  status  of 
PHS's  activities  with  respect  to  the 
possible  misconduct. 

(4)  The  PHS  Committee  on 
Misconduct  in  Science,  and  individual 
PHS  Agency/Staff  Office  Misconduct 
Policy  Officers,  review  ALERT  records 
in  order  to  inform  appropriate  officials 
within  their  organizations  who  are 
responsible  for  deciding  on  the  actions 
described  in  other  items  of  this  section. 

(5)  PHS  Committee  Management 
Officers  may  review  records  in  the 
system  concerning  candidates  for 
appointment  to  advisory  committees  in 
order  to  make  informed  decisions  about 
making,  delaying  or  denying 
appointments. 

(6)  Upon  request,  the  system  manager 
may  disclose  information  to  PHS  agency 
officials  who  are  considering  hiring  a 
subject  iiHiividual. 

(7)  When  a  research  activity  within 
PHS  (i.e.,  intramural  research  activity)  is 
the  subject  of  an  investigation  by  a  PHS 
regulatory  agency,  information  on  that 
investigation  in  this  system  may  be 
communicated  to  the  PHS  intramural 
officials  responsible  for  the  research 
activity. 

ROUTINf  USES  OP  RECONOS  MAJNTAlNEO  IN 
THK  tVmM,  WKLUOtNO  CATIQOmCS  Of 

uscRS  AMO  "nn  nmM>st  op  such  uses: 

1.  PHS  may  notify  responsible  officials 
of  awardee  institutions  or  organizations 
when,  in  connection  with  an 
investigation  or  finding  of  misconduct 
by  an  individual  employed  by  or 
affiliated  with  the  institution  or 
organization,  a  PHS  agency  takes  an 
action  affecting  research  and  research 
training  awards  to  the  institution  or 
organization.  Information  disclosed  will 
be  limited  to  the  name  of  the  subject 
individual  description  of  the  action  and 
the  reasons  for  it. 

2.  Information  may  be  disclosed  to 
quaUfied  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations  to 
the  extent  the  infotmation  is  pertinent  to 


the  review  of  applications  by  those 
experts. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  ipo"'ry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Disclosure  may  be  made  from  this 
system  of  records  to  the  Department  of 
Justice,  or  to  a  court  or  other  tribunal, 
when  (a)  HHS.  or  any  component 
thereof:  or  (b)  HHS  employee  in  his  or 
her  individual  capacity  or  {c)  any  HHS 
employee  m  his  or  her  individual 
capacity  where  the  Department  of 
Justice  (or  HHS.  where  it  is  authorized 
tu  do  so)  has  agreed  to  represent  the 
employee;  or  (d)  the  United  States  or 
any  agency  thereof  where  HHS 
determines  that  the  litigation  is  likely  to 
affect  HHS  or  any  of  its  components  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines  that 
the  use  of  such  records  by  the 
Department  of  Justice,  court  or  other 
tribunal  is  relevant  and  necessary  to  the 
litigation  and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however,  that  in  each 
case.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.     - 

POUCIES  AND  PRACTICES  FOR  rrOMMO, 
RCTRIEVINO,  ACCESSING,  RETAINIMO,  AND 
OISPOSINQ  OP  RECONOS  M  THE  SV*Tat: 

STOHAOC: 

Records  are  stored  in  file  folders. 

RCrmEVABNJTY: 

Records  are  retrieved  by  name  of  the 
individual  under  investigation  or  subject 
to  sanction. 

SAFEOUAROS; 

1.  Authorized  Users:  Records  are 
available  only  to  the  system  manager, 
PHS  Agency-level/Staff  Office 
Misconduct  Policy  Officers,  the  Deputy 
Director  for  Extramural  Research  and 
Training.  NIH.  and  other  responsible 
PHS  agency  officials  considering  the 
award  of  funds  for  research,  research 
training  or  related  activities  or  other 
benefits  to  a  Bub)ect  individual  or 
institution,  the  appointment  of  a  subject 
individual  to  an  advisory  committee,  the 
hiring  of  a  subject  individual,  or  the 
management  of  a  PHS  agency  research 
activity  under  investigation.  Any 
disclosure  to  other  individuals  must  be 
authorized  by  the  system  manager. 

2.  Procedural  Safeguards:  Access  to 
records  is  strictly  controlled  by  the 
system  manager  and  the  officials 
specified  under  "Authonzed  Users." 
Individuals  who  receive  disclosures 
from  this  system  are  informed  that  the 


information  is  confidential.  They  are 
instructed  to  address  all  questions  and 
inquiries  from  any  party  either  to  the 
system  manager  or  to  the  appropriate 
Misconduct  Policy  Officer  for  reply. 
Disclosures  to  Boards.  Councils  or 
review  groups  are  made  in  sessions 
which  are  closed  to  the  public.  In 
addition,  PHS  staff  and  others  not 
directly  responsible  for  a  potential 
award  may  be  barred  when  a  Board  or 
Council  considers  an  ALERT  case,  if 
they  would  not  have  been  informed 
about  the  case  otherwise.  Only  the  PHS 
Committee  on  Misconduct  in  Science  or 
individual  PMS  agency-level  Misconduct 
Policy  Officers,  acting  on  the  advice  of 
the  system  manager,  may  authorize 
additions,  alterations  or  deletion  of 
records  in  this  system. 

3.  Physical  Safeguards:  Records  are 
kept  in  locked  file  cabinets  in  offices 
which  are  locked  when  not  attended. 
Special  measures,  commensurate  with 
the  sensitivity  of  the  records,  are  taken 
to  prevent  unauthorized  copying  or 
disclosure  of  records. 

These  practices  are  in  compliance 
with  the  standards  of  chapter  45-13  of 
the  HHS  General  Administration 
Manual  and  supplementary  chapter  PHS 
hf:  45-13. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records  ' 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  4000-E-3,  which 
allows  records  on  an  investigation  in 
progress  to  be  retained  until  the 
investigation  is  completed.  If  the 
investigation  results  in  a  determination 
that  no  nusconduct  occurred,  or  that  any 
misconduct  was  not  significant  enough 
to  warrant  official  sanction,  the  record 
relating  to  that  investigation  is 
destroyed.  If  an  investigation  results  in 
official  sanction,  a  record  of  such 
sanction  is  maintained  for  the  duration 
of  the  sanction  and  is  then  destroyed. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Director,  Division  of  Management 
Survey  and  Review,  National  Institutes 
of  Health.  Building  31,  room  4C02,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

Individuals  are  routinely  notified  in 
writing  when  they  become  the  subject  of 
a  record  in  this  system,  unless  a  law 
enforcement  agency  has  instructed  PHS 
not  to  do  so.  Subject  individuals  are  also 
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informed  routinely  when  their  records 
are  deleted  from  the  system.  Individuals 
may  request  notification  by  writing  to 
the  system  manager  at  the  address 
above;  provide  your  full  name  and  state 
that  the  inquiry  concerns  Privacy  Act 
system  of  records  number  09-25-0151. 
The  requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  fine  of  not  more  than  five  thousand 
dollars. 

RECORD  ACCESS  PROCEDURE: 

Individuals  may  write  to  the  system 
manager  at  the  address  above  and 
provide  the  same  information  as 
required  for  notification.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  hstmgs  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTEST1NO  RECORD  PROCEDURE: 

Write  to  the  system  manager  and 
reasonably  identify  the  record  and  the 
information  being  contested;  and  state 
your  reasons  for  requesting  the  change, 
along  with  supporting  information  to 
show  that  the  record  is  untimely, 
incomplete,  irrelevant  or  inaccurate.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATCOORIES: 

Information  in  these  records  is 
obtained  from  subject  individuals, 
awardee  institutions  or  organizations, 
PHS  agencies  and  organizations 
responsible  for  investigations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  THE  ACT: 

None. 
09-25-0152 

SYSTEM  name: 

Biomedical  Research:  Records  of 
Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological 
and  Biometric  Studies,  HHS/NIH/NIDR. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  included  in  this  system  are 
collected  by  contractors  and  are  located 
in  hospitals  and  clinics;  research 
centers;  educational  institutions: 
commercial;  local.  State  and  Federal 


government  agencies;  and  in  National 
Institute  of  Dental  Research  (NIDR) 
facilities.  Inactive  records  may  be  stored 
at  Federal  Records  Centers.  A  list  of 
locations  and  contracts  is  available 
upon  request  from  the  System  Manager. 

CATEGORIES  OP  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Voluntary  participants  in 
epidemiological  and  biometric  studies 
sponsored  by  NIDR.  including  adults 
and  minors,  both  males  and  females, 
with  knowm  or  suspected  diseases  or 
disorders  of  the  teeth  and  supporting 
structures,  as  well  as  normal  or 
nonsuspect  individuals  in  control  or 
study  groups  for  purposes  of 
comparison. 

CATEGOmCS  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  medical  and 
dental  records  and  information  resulting 
from  personal  interviews, 
questionnaires,  or  direct  observation. 
The  system  may  also  include  current 
addresses  of  study  participants, 
radiographs,  records  on  biological 
specimens  (e.g..  teeth,  plaque,  etc.). 
study  models,  computerized 
epidemiological  data  and 
correspondence. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  301,  401.  405  and  453  of  the 
Public  Health  Service  Act  (42  U.S.C.  241. 
281,  284,  285h).  These  sections  establish 
the  National  Institute  of  Dental 
Research  and  authorize  the  conduct  and 
support  of  dental  and  oral  research  and 
related  activities. 

PUWK>SE(S)  OP  THE  SYSTEM: 

This  system  is  used  to;  (1)  Support 
research  on  diseases  and  disorders  of 
the  oral  cavity  (teeth  and  their 
supporting  structures);  their  causes  and 
treatment:  the  incidence  and  prevalence 
of  these  diseases  and  disorders;  and 
familial,  demographic  and  behavioral 
factors  related  to  their  causes  and 
treatment;  (2)  Provide  data  for  program 
review,  evaluation,  planning,  and 
administrative  accountability. 

ROUTMC  USES  OP  RECORDS  MAINTAINCO  M 
THE  SYSTEM,  MCUIDMM  CATCOORKS  OP 
USERS  AND  THE  PURPOSES  OP  SUCH  USE: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  for  the 
purpose  of  analyzing  data  and  preparing 
scientific  reports  and  articles  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  regards  to 
such  records. 


2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  hmitations  under  which  the 
record  was  provided,  collected,  or 
obtained:  (B)  has  determined  that  the 
research  purpose.  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department  (c)  for 
disclosure  to  a  properiy  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  audit,  or  (d)  when 
required  by  law:  (D)  has  secured  a 
written  statement  attesting  to  the 
recipient's  understanding  of.  and 
willingness  to  abide  by  tiiese  provisions 

4.  The  E>epartment  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  records. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  to 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
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States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 

(c)  any  Department  employee,  for 
example  in  defending  against  a  claim 
based  upon  an  individual's  mental  or 
physical  condition  and  alleged  to  have 
arisen  because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

MuciES  ANO  nucncES  pofl  rroeiMO, 
RcnncviNO,  acccssino,  retainino,  and 

DtSKSINO  OF  RECOMOt  IN  THE  SYSTEM: 
rrORAOE: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  disks,  punched  cards, 
or  bound  notebooks. 

RETRIEV  ability: 

Information  is  retrieved  by  name  and/ 
or  a  participant  identification  number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  systems  are 
instructed  to  grant  regular  access  only  to 
contractor  persoruiel;  consultants  to  the 
contractor  the  NIDR  project  officer  and 
NIDR  employees  whose  duties  require 
the  use  of  such  information.  Access  to 
the  data  controlled  by  the  Project 
Director  the  NIDR  Project  Officer,  and/ 
or  the  System  Manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

3.  Procedural  Safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  is 
encoded  for  analysis.  Encoded  data  is 
indexed  by  code  numbers.  Tables 
linking  these  code  numbers  with  actual 
identifiers  are  maintained  separately. 
Code  numbers  and  identifiers  are  hriked 
only  if  there  is  a  specific  need.  Data 
stored  in  computers  is  accessed  through 
the  use  of  keywords  known  only  to  the 
principal  investigators  or  authorized 
personnel.  These  keywords  are  changed 
frequently. 

The  particular  safeguards 
implemented  in  each  project  will  be 


developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13. 
and  part  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3000-G-4.  which 
does  not  allow  records  to  be  destroyed. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Chief.  Contract  Management  Section, 
Extramural.  National  Institute  of  Dental 
Research,  Westwood  Building,  room  521, 
5333  Westbard  Avenue.  Bethesda,  MD 
20892. 

NOTincATiON  procedure: 

Write  to:  Privacy  Act  Coordinator. 
National  Institute  of  Dental  Research. 
9000  Rockville  Pike.  Building  31.  room 
2C-35.  Bethesda.  MD  20892.  and  provide 
the  following  information  in  writing: 

1.  Full  name  at  time  of  participation  in 
the  study. 

2.  Name  and  description  of  the  study. 

3.  Location  and  approximate  dates  of 
participation. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  unde.'-stands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of.  or  access  to.  a  medical  or 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to.  the  medical 
record  of  a  child  or  incompetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  records,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 


incompetent  person  as  well  as  his  or  her 
own  identify. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  above.  The  contestor  must 
reasonably  identify  the  record,  specify 
in  writing  the  information  being 
contested,  and  state  the  corrective 
action  sought,  and  the  reason(s)  for  the 
corrective  action,  with  supporting 
jusfification.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical/dental  and  clinical  research 
observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  TMC  ACT. 

None. 
09-2&-01S3 

SYSTEM  name: 

Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development.  HHS/NIH/NICHD. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Records  included  in  this  system  are 
located  in  hospitals  and  clinics,  research 
centers,  educational  institutions, 
commercial  organizations,  local  and 
State  agencies,  and  other  Executive 
Branch  agencies  of  the  Federal 
Government  under  contract  to  the 
National  Institute  of  Child  Health  and 
Human  Development  (NICHD),  and  in 
NICHD  facilities  in  Bethesda,  Maryland. 
Inactive  records  may  be  stored  at 
Federal  Records  Centers.  A  hst  of 
specific  locations  and  contractors  is 
available  upon  request  from  the  System 
Manager,  whose  address  is  listed  below. 

categories  of  INDIVIDUALS  COVERED  BY  THE 

system: 

Participants  in  these  studies  include 
adults  and  children  (a)  who  are 
presently  or  have  been  treated  by  the 
NICHD,  (b)  whose  physical,  genetic, 
social,  economic,  environmental. 


behavioral  or  nutritional  conditions  or 
habits  are  being  studied  by  the  NICHD, 
or  (c)  normal  volunteers  who  have 
agreed  to  provide  control  data  for 
purposes  of  comparison. 

CATfOORSS  OF  RECORDS  m  TM  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  statistical 
information  collected  in  biomedical  and 
behavioral  research  studies,  such  as 
medical  histories,  vital  statistics, 
personal  interviews,  questionnaires, 
current  addresses  of  study  participants, 
radiographs,  records  on  biological 
specimens,  study  models,  and 
correspondence  from  or  about 
participants  in  these  studies. 

iMTTHORITV  FOR  MAINTENANCE  OF  TNI 
SYSTEM: 

Section  301,  Research  and 
Investigation,  and  Section  441,  National 
Institute  of  Child  Health  and  Human 
Development,  of  the  Public  Health 
Service  Act  as  amended  (42  U.S.C. 
Sections  241.  298d). 

puRPO«E<s)  of  the  system: 

This  system  is  used:  (1)  For  program 
review,  evaluatioa  planning,  and 
administrative  management  for  research 
on  child  health  and  human  development 
(2)  to  monitor  the  incidence,  prevalence 
or  development  of  the  disease, 
condition,  behavior,  or  health  status 
under  investigation:  (3)  to  determine  the 
relation  of  various  factors  (e.g.,  social, 
economic,  environmental,  physical,  and 
medical)  to  the  occurrence  of  the 
disease,  condition,  development, 
behavior,  or  health  status  under 
investigation;  (4)  to  identify  abnormal 
disease,  condition,  or  health  status  and 
inform  the  Centers  for  Disease  Control 
(CDC)  or  the  Food  and  Drug 
Administration  (FDA)  of  the  existence 
of  such  conditions.  CDC  uses  this 
information  in  fulfilling  its 
congressionally  mandated  responsibihty 
for  the  monitoring  of  disease  and 
prevention  of  epidemics.  FDA  uses  this 
infonnation  in  carrying  out  its 
congressional  mandate  for  controlling 
certain  potentially  harmful  products. 

ROUTWE  uses  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM,  BtCLUOOM  CATEOORMES  OF 
USERS  ANO  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  for  the 
purpose  of  analyzing  data  and  preparing 
scientific  reports  and  articles  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 


2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or  utilization 
review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  fum  for 
the  purpose  of  collating,  analyzing. 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  Certain  infectious  diseases  are 
reported  to  State  governments  as 
required  by  law. 

5.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department 
(A)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring:  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  indi\'idual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  ihe  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law:  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

6.  Disclosure  may  be  made  to  s 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

7.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  the  Department,  any 


component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components:  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUOES  AND  PRACnCES  FOR  STORMO. 
RETRieVWO.  ACCeSSmO,  ret  ammo,  AMD 
DtSPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
microfilm,  magnetic  tapes  or  disks. 
punched  cards,  or  bound  notebooks. 

RETRIEV  ABMJTY: 

Information  is  retrieved  by  name  and/ 
or  a  participant  identification  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users;  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
conti-actor  personnel:  consultants  to  the 
contractor,  the  NICHD  protect  officer 
and  NICHD  employees  whose  duties 
require  the  use  of  such  information  One 
time  and  special  access  to  the  data  is 
controlled  by  the  System  Manager,  the 
NICHD  Project  Officer,  and  the  Contract 
and/or  Project  Director. 

2.  Physical  Safeguards;  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

3.  Procedural  Safeguards:  Names  and 
other  identif>-ing  particulars  are  deleted 
when  data  from  ongina!  records  is 
encoded  for  analysis.  Encoded  data  is 
indexed  by  code  numbers  Tables 
linking  these  code  numbers  with  actual 
identifiers  are  maintained  separately. 
Code  numbers  and  identifiers  are  linked 
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only  if  there  is  a  specific  need,  such  as 
alerting  the  volunteer  subjects  to  any 
Hndings  in  the  study  that  might  affect 
their  health.  Data  stored  in  computers  is 
accessed  through  the  use  of  passwords/ 
keywords  known  only  to  the  principal 
investigators  or  authorized  personnel. 
These  passwords/keywords  are 
changed  frequently. 

The  particular  safeguards 
implemented  in  each  project  will  be 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records  Contained 
in  Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS  hf:  45-13; 
part  6.  "ADP  Systems  Security."  of  the 
HHS  ADP  Systems  Manual,  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FlPSPub.  31). 

RETENTK>M  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
.Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  300O-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTUI  MANAQEn  AND  ADDRESS: 

Chief,  Contracts  Management  Branch, 
NICHD,  Executive  Plaza  North,  room 
610H,  6130  Executive  Blvd.,  North 
Bethesda,  MD  20892. 

NOTIFICATION  P««OCEDURE: 

To  determine  if  a  record  exists,  write 
to:  NICHD  Privacy  Act  Coordinator. 
Building  31,  room  2A-17,  9000  Rockville 
Pike,  Bethesda.  MD  20892.  and  provide 
the  following  information  in  writing: 

1.  Full  name  and  address  at  time  of 
participation  in  the  study. 

2.  Name  or  description  of  the  study. 

3.  Location  and  approximate  dates  of 
participation. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of,  or  access  to.  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 


individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  the  medical 
record  of  a  child  or  incompetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  his  or  her  relationship  to  the 
child  or  incompetent  person  as  well  as 
his  or  her  own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants,  medical  and 
clinical  research  observations,  and  other 
federal  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
0»-25-0154 

SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control,  HHS/NIH/NCI. 

SECURrrv  classification: 

None. 

SYSTEM  location: 

National  Institutes  of  Health, 
Executive  Plaza  North,  room  343K,  6130 
Executive  Blvd.,  Bethesda,  MD  20892 
and  National  Institutes  of  Health, 
Building  12,  9000  Rockville  Pike, 
Bethesda,  MD  20892  and  at  hospitals, 
medical  schools,  universities,  research 
institutions,  commercial  organizations, 
collaborating  State  and  Federal 
Government  agencies,  and  Federal 
Records  Centers,  Write  to  system 


manager  at  the  address  below  for  the 
address  of  current  locations. 

categories  of  individuals  covered  by  the 

system: 

Adults  and  children  in  the  following 
categories:  Patients  with  cancer  persons 
for  whom  cancer  risk  can  potentially  be 
lowered;  and  persons  without  signs  or 
symptoms  who  may  be  identified 
through  screening  and  detection 
methods  as  having  cancer  or  being  at 
increased  risk  of  developing  cancer.  For 
certain  types  of  epidemiologic  studies, 
e.g.,  case-control  studies,  NCI  may  also 
collect,  for  purposes  of  comparison, 
records  on  other  persons.  These 
comparison  groups  could  include  normal 
individuals  (e.g.,  family  members  or 
neighborhood  controls),  or  other  patient 
groups  (e.g.,  hospital  controls)  who  do 
not  have  cancer  or  are  not  at  a 
particularly  high  risk  of  developing 
cancer. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  identifying  participants 
(such  as  name,  address.  Social  Security 
Number),  medical  records,  progress 
reports,  correspondence, 
epidemiological  data,  and  records  on 
biological  specimens  (e.g.,  blood, 
tumors,  urine,  etc). 

AirrHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  301.  Research  and 
Investigation,  and  Title  IV,  Part  A. 
National  Cancer  Institute,  of  the  Public 
Health  Service  Act  (42  U.S.C.  241.  and 
281-286). 

PURPOSE(S)  OF  THE  SYSTEM: 

Records  in  this  system  will  be  used, 
(1)  to  evaluate  cancer  control  programs, 
including  prevention,  screening, 
detection,  diagnosis,  treatment, 
rehabilitation,  and  continuing  care;  (2)  to 
identify  characteristics  of  persons  who 
may  be  particularly  susceptible  to 
environmental  or  occupational  factors 
for  substances  which  cause  or  prevent 
cancer,  and/or  to  cancer,  (3)  to 
determine  risk  factors  or  substances 
which  cause  or  prevent  cancer,  and  the 
ways  in  which  they  do  so;  (4)  to 
evaluate  statistical  and  epidemiological 
methodologies  for  risk  factor 
assessment,  clinical  trials,  cancer 
control  studies,  and  the  study  of  the 
natural  history  of  cancers;  (5)  to  plan 
for,  administer,  and  review  research 
activities  as  described  in  the  above 
purposes;  (6)  information  from  this 
system  may  be  reported  to  the  Food  and 
Drug  Administration  (FDA)  as  a 
condition  for  approval  of  clinical 
investigations  of  new  drugs,  or  to  report 
adverse  effects  of  drugs  so  that  FDA  can 
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make  informed  decisions  on  authorizing 
use  of  such  drugs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  MtCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purposes  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department; 
(A)  has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit. 


or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  microfilm,  charts,  graphs, 
computer  tapes,  disks,  and  punch  cards. 

retrievability: 

By  name.  Social  Security  Number 
when  supplied  voluntarily  or  contained 
in  existing  records  used  in  projects 
under  this  system,  or  other  identifying 
number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards  such 
as  the  following: 

1.  Authorized  Users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists,  and  support  staff 
of  "the  National  Cancer  Institute  (NCI), 
or  its  contractors,  grantees  or 
collaborators  who  need  such 
information  in  order  to  contribute  to  the 
research  or  administrative  purposes  of 
the  system.  The  system  manager 


specifically  authorizes  one-time  and 
special  access  by  others  on  a  need-to- 
know  basis  consistent  with  the  purposes 
and  routine  uses  of  the  system. 

2.  Physical  Safeguards.  Records  are 
kept  in  limited  access  areas.  Offices  and 
records  storage  locations  are  locked 
during  off-duty  hours.  Input  data  for 
computer  files  is  coded  to  avoid 
individual  identification.  Where 
possible,  information  on  individual 
identities  is  kept  separate  from  data 
used  for  analysis. 

3.  Procedural  Safeguards:  Access  to 
manual  files  is  granted  only  to 
authorized  personnel,  as  described 
above.  Access  to  computer  files  is 
controlled  through  security  codes  known 
only  to  authorized  users.  Names  and 
other  details  necessary  to  identify 
individuals  are  not  included  in  data  files 
used  for  analysis.  These  files  are 
indexed  by  code  numbers.  Code 
numbers  and  complete  identifiers  are 
linked  only  if  there  is  a  specific  need, 
such  as  for  data  verification. 

Contractors,  grantees  or  collaborators 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  permitted  by 
the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  included  in 
contracts  and  in  agreements  with 
grantees  or  collaborators  participating 
in  research  activities  supported  by  this 
system.  HHS  project  director,  contract 
officers  and  project  officers  oversee 
compliance  with  these  requirements. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  Chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf;  45-13, 
and  Pari  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Inform.ation  Processing 
Standards  [FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
[i^HS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3,  which 
allows  records  to  be  kept  as  long  as  they 
are  useful  in  scientific  research.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 
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SYtTtM  MANAOIR  AND  AOOMf  tS: 

Associate  Director.  Surveillance 
Program,  DCPC.  National  Cancer 
Institute,  Executive  Plaza  North,  room 
343K,  6130  Executive  Blvd.,  Bethesda. 
MD  20892. 

MonncATMN  procsoume: 

To  determine  if  a  file  exists,  write  to 
the  system  manager  and  provide  the 
following  information: 

a.  System  name:  "Biomedical 
Research.  Records  of  Subjects  in  Cancer 
Studies  of  the  Division  of  Cancer 
Prevention  and  Control.  HHS/NIH/ 
NCI": 

b.  Complete  name  at  time  of 
participation; 

c.  Facility  and  home  address  at  the 
time  of  participation; 

d.  In  some  cases,  where  records  are 
retrieved  by  an  identifying  number,  such 
as  the  Social  Security  Number  or 
Hospital  Identification  Number  it  may 
be  necessary  to  provide  that  number  In 
some  cases,  to  ensure  proper 
identification  it  may  be  necessary  to 
provide  date(8)  of  participation  (if 
blown),  birth  date,  disease  type  (if 
known),  and  study  name  and  location  (if 
known). 

The  requester  must  al&o  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  maximum  fine  of  five  thousand 
dollar^. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  ita  contents,  at  the 
representatrve'i  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  TTie  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  peraon  as  well  as  his  or  her 
own  identity. 

Rf  com  Accns  moctouRcs: 

Write  to  the  system  manager  and 
provide  the  same  information  as 
requested  under  the  notification 
procedure  above.  Requesters  should 
also  reasonably  specify  the  record 
contents  being  sought.  Individuals  may 


also  request  listings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any 

CONTISTWa  RKCORD  mocsouRis: 

Write  to  the  system  manager,  identify 
the  record,  and  specify  the  information 
contested.  State  the  corrective  action 
sought  and  your  reasons  for  requesting 
the  correction,  and  provide  supporting 
information  to  show  that  the  record  is 
inaccurate,  incomplete,  irrelevant, 
untimely,  or  unnecessary.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATCOORJCS: 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government,  such  as 
universities,  medical  schools,  hospitals, 
research  institutions,  conamercial 
institutions,  state  agencies,  other  U.S. 
Government  agencies,  patients  and 
normal  volunteers,  physicians,  research 
investigators  and  other  collaborating 
personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OP  TMt  ACT 

None. 
09-2S-0158 

SYSTEM  NAME: 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health.  HHS/NIH/OD. 

SECURITV  classipkatiom: 

None. 

SVSTEM  LOCATION: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizations  responsible  for  conducting 
evaluations  or  at  the  sites  of  programs 
or  activities  under  evaluation.  Locations 
include  National  Institutes  of  Health 
(NIH)  facilities  in  Bethesda.  Maryland, 
or  facilities  of  contractors  of  the  NIH. 
Write  to  the  appropriate  System 
Manager  below  for  a  list  of  current 
locations. 

cateoories  op  inorviouals  covered  by  the 
system: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 
programs  or  activities  of  the  Nfft  other 
persons  who  have  participated  in  or 
benefitted  from  NIH  programs  or 
activities:  or  other  persona  included  in 
evaluation  studies  for  purposes  of 
comparison.  Such  individuals  may 
include  (1)  participants  in  research 
studies;  (2]  applicants  for  and  recipients 
of  grants,  fellowships,  traineeships  or 


other  awards;  (3)  employees,  experts 
and  consultants;  (4)  members  of 
advisory  committees;  (5]  other 
researchers,  health  care  professionals, 
or  individuals  who  have  or  are  at  risk  of 
developing  diseases  or  conditions 
studied  by  NIH;  (6)  persons  who  provide 
feedback  about  the  value  or  usefulness 
of  information  they  receive  about  NIH 
programs,  activities  or  research  results; 
(7)  persons  who  have  received 
Doctorate  level  degrees  from  U.S. 
institutions;  (8)  persons  who  have 
worked  or  studied  at  U.S.  institutions 
that  receive(dj  institutional  support  from 
NIH. 

CATEGORIES  OP  RECORDS  IN  THE  SYSTEM: 

This  umbrella  system  of  records 
covers  a  varying  number  of  separate 
sets  of  records  used  in  different 
evaluation  studies.  The  categories  of 
records  in  each  set  depend  on  the  type 
of  program  being  evaluated  and  the 
specific  purpose  of  the  evaluation.  In 
general  the  records  contain  two  types  of 
information:  (1)  Information  identifying 
subject  individuals,  and  (2)  information 
which  enables  NIH  to  evaluate  its 
programs  and  services. 

(1)  Identifying  information  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
identification  number,  grant  number. 
Social  Security  Number,  or  other 
identifying  number  as  appropriate  to  the 
particular  group  included  in  an 
evaluation  study. 

(2)  Information  used  for  evaluation 
varies  according  to  the  program 
evaluated.  Categories  of  evaluative 
information  include  personal  data  and 
medical  data  on  participants  in  clinical 
and  research  programs;  personal  data, 
publications,  professional  achievements 
and  career  history  of  researchers;  and 
opinions  and  other  information  received 
directly  from  individuals  in  evaluation 
surveys  and  studies  of  NIH  programs. 

The  system  does  not  include  any 
master  list,  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  included  in  the  various  sets 
of  records  covered  by  the  system. 

AUTHORrrr  por  maintemance  op  the 

SYSTBft 

Authority  for  this  system  comes  from 
the  authorities  regarding  the 
establishment  of  the  National  Institutes 
of  Health,  its  general  authority  to 
conduct  and  fund  research  and  to 
provide  training  assistance,  and  its 
general  authority  to  maintain  records  in 
connection  with  these  and  its  other 
functions  (42  U.S.C.  203, 241.  2891-1  and 
44  U.S.C.  3101). 
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WRPOSE  OP  THE  SYSTEM: 

This  system  supports  evaluation  of  the 
policies,  programs,  organization, 
methods,  materials,  activities  or  services 
used  by  NIH  in  fulfilling  its  legislated 
mandate  for  (1)  conduct  and  support  of 
biomedical  research  into  the  causes, 
prevention  and  cure  of  diseases;  (2) 
support  for  training  of  research 
investigators;  (3)  communication  of 
biomedical  information. 

This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  privileges  of  any  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUiDINO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluation  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
studies.  The  recipients  are  required  to 
protect  the  confidentiality  of  such 
records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  to  court  or 
Other  tribunal,  or  to  another  party  before 
such  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  or  any  of  its  components,  is 
a  party  to  Utigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines  that 
the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case.  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 


POLKIES  AND  PRACTICES  FOR  STORING, 
RETRIEVma,  ACCSSSINQ,  RFrAINMM,  AND 
DKPOSINO  OP  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g.,  magnetic  tapes  or 
discs). 

retrievabiuty: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number 
within  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
system,  and  no  central  means  of 
identifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

SAFEGUARDS: 

A  variety  of  safeguards  are 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains. 
Information  already  in  the  public 
domain,  such  as  titles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individually 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  from  other  systems  of 
records  will  be  safeguarded  at  a  level  at 
least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
include  the  following: 

1.  Authorized  Users:  Regular  access  to 
information  in  a  given  set  of  records  is 
limited  to  NIH  or  to  contractor 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  specific 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by-case  basis, 
consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g..  when  disclosure 
is  required  by  the  Freedom  of 
Information  Act),  as  authorized  by  the 
system  manager  or  designated 
responsible  official. 

2.  Physical  Safeguards:  Records  are 
stored  in  closed  or  locked  containers,  in 
areas  which  are  not  accessible  to 
unauthorized  users,  and  in  facilities 
which  are  locked  when  not  in  use. 
Records  collected  in  each  evaluation 
project  are  maintained  separately  from 
those  of  other  projects.  Sensitive  records 
are  not  left  exposed  to  unauthorized 
persons  at  any  time.  Sensitive  data  in 
machine-readable  form  may  be 
encrypted. 

3.  Procedural  Safeguards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identities 
are  properly  verified.  Data  stored  in 


mainframe  computers  is  accessed  only 
through  the  use  of  keywords  known  only 
to  authorized  personnel.  When  personal 
computers  are  used,  magnetic  media 
(e.g.  diskettes)  are  protected  as  under 
Physical  Safeguards.  When  data  is 
stored  within  a  personal  computer  (i.e.. 
on  a  "hard  disk"),  the  machine  itself  is 
treated  as  though  it  were  a  record,  or 
records,  under  Physical  Safeguards. 
Contracts  for  operation  of  this  system  of 
records  require  protection  of  the  records 
in  accordance  with  these  safeguards; 
NIH  project  and  contracting  officers 
monitor  contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Recorda 
Contained  in  Systems  of  RecoraS."' 
supplementan.'  Chapter  PHS  hf:  45-13, 
and  Part  6.  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-3611.  item  nOO-C-2  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

See  Appendix  1 

Policy  coordination  for  this  system  is 
provided  by:  Director,  Division  of 
Planning  and  Evaluation.  Office  of 
Science  Policy  and  Legislation,  National 
Institutes  of  Health,  Building  31,  room 
4B25.  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  official  of  the  organization 
responsible  for  the  evaluation,  as  listed 
in  Appendix  2.  If  you  are  not  certain 
which  component  of  NIH  was 
responsible  for  the  evaluation  study,  or 
if  you  believe  there  are  records  about 
you  in  several  components  of  NIH,  write 
to:  NIH  Privacy  Act  Coordinator, 
Building  31,  room  3B07.  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

Requesters  must  provide  the  following 
information: 

1.  Full  name,  and  name(s)  used  whilp 
studying  or  employed; 

2.  Name  and  location  of  the 
evaluation  study  or  other  NIH  program 
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in  which  the  requester  participated  or 
the  institution  at  which  the  requester 
was  a  student  or  employee,  if 
applicable: 

3.  Approximate  dates  of  participation, 
matriculation  or  employment,  if 
applicable. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  lime  the  request  is 
made,  designate  in  wnting.  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional,  or 
other  responsible  individual,  who  will 
be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's  or 
mcompetent  person's  medical  record 
shall  designate  a  family  physician  or 
o'her  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  wii!  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

Rf  coNO  ACCCM  raocEDuncs: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any 

COMTCSTIira  NMONO  fflOCEOURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
nght  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RBCONO  tOUMCf  CATEAOWCS: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants;  from  systems  of 
records  (»-25-0036.  "Grants:  IMPAC 
(Grants/Contract  Information).  HHS/ 
NIH/DRG; "  09-2S-O112,  "GranU: 


Research.  Research  Training.  Fellowship 
and  Construction  Applications  and 
Awards,  HHS/NIH/OD";  NSF-6, 
"Doctorate  Record  File  ",  NSF-43. 
"Doctorate  Work  History  File" 
(previously  entitled  "NSF-43.  "Roster 
and  Survey  of  Doctorate  Holders  in  The 
United  States"  and  other  records 
maintained  by  the  operating  programs  of 
NIH;  the  National  Academy  of  Sciences, 
professional  associations  such  as  the 
AAMC  and  ADA,  and  other  contractors; 
grantees  or  collaborating  researchers;  or 
publicly  available  sources  such  as 
bibliographies. 

•YtTCMt  f  XEUPTEO  FROM  CINTAJM 
MOVISiONS  Of  THE  ACT: 

None. 
Appendix  1 — System  Managers 

National  Institutes  Health.  Office  of  the 
Director,  Director,  Division  of  Planning  and 
Evaluation.  Office  of  Science  Policy  and 
Legislation,  Building  31.  room  4B25,  9000 
Rockville  Pike.  Beihesda.  MD  20692 

Nationai  Institutes  Health,  Office  of  the 
Director.  Director.  Division  of  Personnel 
Management,  Building  1,  room  81-60.  9000 
Rockville  Pike.  Bethesda.  MD  20892 

National  Heart.  Lung,  and  Blood  Institute 
(NHLBI),  Director.  Office  of  Program 
Planning  &  Evaluation.  Builduig  31,  room 
5A03.  Bethesda.  MD  20692 

National  Library  of  Medicine  (NLM), 
Assistant  Director  for  Plaruiing  and 
Evaluation,  Building  38,  room  2S18. 
Bethesda,  MD  20694 

National  Eye  Institute  (NEI).  Associate 
Director  for  Program  Planning.  Analysis 
and  Evaluation.  Building  31.  room  aA25, 
Bethesda,  MD  20692 

National  Cancer  Institute  (NCI).  Public 
Health  Educator,  OCC.  NCI,  National 
Institutes  of  Health  Building  31,  room  4843, 
Bethesda.  MD  20692 

National  Institute  on  Aging  (NIA),  Chief, 
Office  of  Planning.  Analysis,  Technical 
Information  and  Evaluation.  Federal 
Building,  room  6A09.  7550  Wisconsin 
Avenue.  Bethesda,  MD  20892 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID),  Chief,  Information 
Technology  and  Evaluation  Branch,  Office 
of  Administrative  Management.  Building 
31,  room  7A47,  Bethesda,  MD  20892 

National  Institute  of  Child  Health  and  Human 
Development  (NICHD).  Chief.  Office  of 
Science  Policy  and  Analysis.  Building  31, 
room  2A10,  Bethesda,  MD  20892 

National  Institute  on  Deafness  and  Other 
Communication  Disorders,  Chief.  Program 
Planning  and  Health  Reports  Branch. 
Building  31.  room  1B62.  9000  Rockville  Pike, 
Bethesda,  MD  20892 

National  Institute  of  Dental  Research  (NIDR). 
Chief,  Office  of  Planning.  Evaluation 
Section,  Briildtng  31.  room  2C36.  Bethesda. 
MD  20892 

National  Institute  of  Elnvironmental  Health 
Sciences  (MEHS).  Program  Analyst.  OfTice 
of  Program  Ptanning  and  Evaluation,  P.O. 
Box  12233.  Research  Triangle  Park.  N.C. 
27709 


National  Institute  of  General  Medical 
Sciences  (NIGMS),  Chief,  Office  of  Program 
Analysis,  Westwood  Building,  room  934, 
5333  Westbard  Avenue,  Bethesda,  MD 
20692 

Fogarty  International  Center  (FlC),  National 
Institutes  of  Health,  Assistant  Director  for 
Planning.  Evaluation  and  Public  Affairs. 
Building  31.  room  B2C32,  Bethesda.  MD 
20892 

Division  of  Research  Grants  (DRG),  Assistant 
Director  for  Special  Projects,  Westwood 
Building,  room  457,  5333  Westbard  Avenue. 
Bethesda.  MD  20692 

National  Center  for  Research  Resources 
(NCRR),  Evaluation  Officer.  Office  of 
Science  Policy,  Westwood  Building,  room 
aA03,  Bethesda,  MD  20892 

National  Center  for  Nursing  Research 
(NCNR),  Chief.  Office  of  Planning,  Analysis 
and  Evaluation,  Building  31,  room  5B13, 
Bethesda,  MD  20892 


Appendix  2 — Notificiation  and  Access 
OffidaU 

MH,  Office  of  the  Director.  Associate 
Director  for  Science,  Policy  and  Legislation. 
Building  1.  room  137.  9000  Rockville  Pike, 
Bethesda,  MD  20892 

National  Institutes  of  Health.  Office  of  the 
Director,  Director,  Division  of  Personnel 
Management,  Building  1,  room  Bl-60,  9000 
Rockville  Pike,  Bethesda,  MD  20892 

National  Heart  Lung,  and  Blood  liutitute 
(NHLBI),  Privacy  Act  Coordinator,  Building 
31,  room  5A29,  Bethesda.  MD  20892 

National  Library  of  Medicine  (NLM]. 
Assistant  Director  for  Planning  and 
Evaluation,  Building  3a  room  iSia 
Bethesda,  MD  20894 

National  Eye  Institute  (NEI).  Executive 
Officer,  Building  31,  room  6A25,  Bethesda, 
MD  20692 

Fogarty  International  Center  (FlC).  National 
Institutes  of  Health,  Assistant  Director  for 
Planning,  Evaluation  and  Public  Affairs. 
Building  31.  room  B2C32.  Bethesda.  MD 
20892 

Division  of  Research  Grants  (DRG),  Assistant 
Director  for  Special  Projects,  Westwood 
Building,  room  457,  5333  Westbard  Avenue, 
Bethesda,  MD  20892 

National  Center  for  Research  Resources 
(NCRR),  Evaluation  Officer,  Office  of 
Science  Policy.  NIH,  Westwood  Building, 
room  8A03,  Bethesda.  MD  20892 

National  Cancer  Institute,  Privacy  Act 
Coordinfitor,  National  Institutes  of  Health, 
Building  31,  room  10A30,  Bethesda,  MD 
20892 

0»-25-015a 

SYSTEM  name: 

Administration:  Records  of  Applicants 
and  Awardees  of  the  NIH  Intramural 
Research  Training  Awards  Program, 
HHS/NIH/OD. 

SECURITY  classification: 

None. 

SYSTEM  LOCATION: 

Office  of  the  Associate  Director  for 
Intramural  Affairs.  National  Institutes  of 
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Health.  Building  1.  room  140,  9000 
Rockville  Pike,  Bethesda,  MD  20892  and 
Office  of  Education.  Building  10,  room 
1C125.  9000  Rockville  Pike,  Bethesda, 
MD  20892  and  at  locations  in  each  of  the 
intramural  offices  and  laboratories  Mere 
the  Intramural  Research  Training 
Awards  (IRTA)  Fellow  is  located  and 
assigned,  including  the  respective 
Scientific  Director's  office,  the 
administrative  and  personnel  offices, 
and  in  Division  of  Personnel 
Management  branches  responsible  for 
administering  the  IRTA  Program. 

cateoortes  of  indiv10uals  covered  by  the 
system: 

Applicants  for  IRTA  Fellowships, 
current  IRTA  Fellows,  and  former  IRTA 
Fellows. 

CATEOORtES  OF  RECORDS  M  TMK  SYSTEM: 

These  records  contain  information 
relating  to  education  and  training, 
employment  history,  scientific 
publications:  research  goals;  letters  of 
reference;  and  personal  information 
such  as  name,  date  of  birth.  Social 
Security  number,  home  address  and 
citizenship;  and  information  related  to 
fellowship  awards  such  as  stipend 
levels,  training  assignments,  training 
expenses  and  travel  allowances. 

AUTMCRrrY  FOR  MAJMTEMANCE  OF  THE 

system: 

42  use  284(b)(1)(C)  authorizes  PHS  to 
make  awards  for  biomedical  research 
and  research  training. 

PURi>OSE(S)  OF  THE  SYSTEM: 

Records  in  this  system  are  used  to 
determine  individuals'  eligibility  and 
evaluate  their  qualifications  for  IRTA 
Fellowships;  to  document  the  basis  for 
management  actions  relating  to 
Fellowships  that  are  awarded;  and  to 
provide  data  for  program  evaluation. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM,  INCLUDiNQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

1,  Disclosure  may  be  made  to  the 
Office  of  Personnel  Management  for 
evaluation  of  NIH  Personnel  programs. 

2,  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  written  requesi  of  that  individual. 

3,  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so]  has  agreed  to 


represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  fitigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  Utigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  Disclosure  may  be  made  to  a 
Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
pertinent  records,  such  as  current 
licenses,  if  necessary  to  obtain  a  record 
relevant  to  an  agency  decision 
concerning  the  selection  or  retention  of 
a  fellow, 

5.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  an  investigation 
of  an  employee,  the  letting  of  a  contract, 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency, 
to  the  extent  that  the  record  is  relevant 
and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RrrRIEVINQ,  ACCESSINO,  RFTAININO,  AND 
nSPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

storaoe: 

Records  are  stored  in  file  folders,  and 
on  magnetic  tapes  and  disks. 

retrievawuty: 

Records  are  retrieved  by  name.  Social 
Security  number,  or  institute  list 

number. 

SAFEOUAROS: 

1.  Authorized  Users:  Access  is  granted 
only  to  NIH  scientists,  administrative 
office  staff,  personnel  staff  and  financial 
management  staff  directly  involved  in 
the  administration  of  the  IRTA  Program. 

2.  Physical  Safeguards;  File  folders  are 
kept  in  locked  drawers  or  locked  rooms 
when  system  personnel  are  not  present. 

3.  Procedural  Safeguards:  Access  to 
file  folders  is  controlled  by  system 
personnel.  Records  may  be  removed 
fi-om  the  files  only  with  the  approval  of 
the  system  manager  or  other  authorized 
employees.  Data  stored  in  the 
automated  system  is  accessed  through 
the  use  of  keywords  known  only  to 
authorized  personnel. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 


Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FTPS  Pub.  41  and  FIPS  Pub. 
31). 

retention  AND  OtSPOSAU 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
[HHS  Records  Management  Manual, 
Appendix  B-361],  item  4O0O-E-3.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Director  for  Intramural 
Affairs,  NIH,  Building  I,  room  103,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892, 

notification  procedure: 

Write  to  Ae  System  Manager  to 
determine  if  a  record  exists.  The 
requestor  must  also  verify  his  or  her 
identity  by  providmg  either  a 
notarization  of  thi;  request  or  a  written 
certification  that  che  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORDS  ACCESS  PROCEDURE; 

Same  as  notification  procedures. 
Requesters  should  also  reasonaPly 
specify  the  record  conlenU  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTTNO  RECORD  PROCEDURE 

Write  to  the  official  specified  under 
the  notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  mformation  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction. 
along  with  supporting  information  to 
show  how  the  record  is  untimely, 
incomplete,  irrelevant  or  inaccurate.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete. 
irrelpvant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEOORIES: 

Applicants,  persons  and  institutions 
supplying  references. 
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SYSTim  ixtiimo  moM  ct  rtain 

MOVISKMS  or  TMf  ACT 

None. 
0»-2S-0160 

SYSTf  M  NAME: 

United  States  Renal  Data  System 
(USRDS).  HHS/NIH/NIDDK. 

SeCURITY  CLASSinCATION: 

None. 

tVtTIH  LOCATION: 

Records  are  located  at  contractor 
operated  coordinating  center.  Write  to 
the  System  manager  at  address  below 
for  address  of  current  location. 

U.S.  Renal  Data  System.  Coordinating 
Center  (CC).  2100  M  Street  NW.,  suite 
400,  Washington.  DC  20037. 

CATCOOmtS  OP  INDIVIDUALS  COVERED  BY  THE 
•YSTIM: 

Persons  with  end-stage  renal  disease 
(ESRD),  providers  of  ESRD  services 

CATEOOmiS  or  RtCOMDS  IN  THC  SYSTEM: 

Health  and  medical  record  data;  fiscal 
information;  patient  names,  social 
security  number.  Health  Care  Financing 
Administration  (HCFA)  beneficiary  ID, 
patient  demographic,  epidemiologic  and 
survival  characteristics;  physician 
provider  characteristics;  facility 
provider  characteristics. 

AUTMORmr  FOR  MAINTENANCE  Of  THE 
SYSTEM: 

42  use.  241a.  289c.  as  last  amended 
by  Pub.  L  100-607.  November  4,  1988 
under  the  Health  Omnibus  Programs 
Extension  of  1986. 

RUNWSE(S)  OF  THE  SYSTEM: 

(1)  To  design  and  implement  a 
consolidated  renal  disease  system  that 
will  provide  the  biostatistical,  data 
management  and  analytical  expertise 
necessary  to  characterize  the  total  renal 
patient  population  and  describe  the 
distribution  of  patients  by 
sociodemographic  variables  across 
treatment  modalities. 

(2)  To  report  on  the  incidence, 
prevalence,  and  mortality  rates  of  renal 
disease  by  primary  diagnosis. 

(3)  To  identify  the  modalities  of 
treatment  best  suited  to  individual 
patients.  To  compare  the  various 
treatment  alternatives  to  examine  the 
prevention  and  progression  of  renal 
disease  by  morbidity,  mortality,  and 
quality  of  life  criteria. 

(4)  To  identify  problems  and 
opportunities  for  more  focused 
investigations  of  renal  research  issues 
currently  unaddressed  by  the 
consolidated  data  system. 

(5)  To  share  data  with  other  PHS 
agencies  and  HCFA  for  their  use  in 


research  analysis  and  program 
administration. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEQORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  from  the  record  of  an 
individual  may  be  made  to  the 
Department  of  justice,  or  to  a  court  or 
other  tribunal,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
official  capacity  where  the  Department 
of  Justice  (or  HHS.  where  it  is 
authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice,  the 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided 
however,  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

2.  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  a  written 
inquiry  from  the  Congressional  office 
made  at  the  written  request  of  the 
Individual. 

3.  Disclosure  may  be  made  to  the  HHS 
contractor  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  or  processing  records  in  this 
system  for  developing,  modifying  and/or 
manipulating  ADP  software.  Data  would 
also  be  disclosed  to  contractors 
incidental  to  consultation,  programming, 
operation,  user  assistance,  or 
maintenance  for  an  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
3Ui-li  records. 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  Has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  Has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 


prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the  individual 
at  the  earliest  time  at  which  removal  or 
destruction  can  be  accomplished 
consistent  with  the  purpose  of  the 
research  project,  unless  the  recipient  has 
presented  adequate  justification  of  a 
research  or  health  nature  for  retaining 
such  information,  and  (3)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project,  under  these  same 
conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  Has 
secured  a  written  statement  attesting  to 
the  recipients  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

storage: 

Electronic  medium;  selected  hard  copy 
backup. 

retrievabiuty: 

Information  will  be  retrieved  by 
patient  identification  number  such  as 
social  security  number  and  HCFA 
beneficiary  ID.  Individual  patient  data 
provided  only  as  noted  above. 
Statistical  data  provided  as  noted  above 
and  to  the  general  public  as  part  of 
periodic  published  reports. 

SAFEGUARDS: 

A  variety  of  safeguards  are 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  records; 

1.  Authorized  Users;  Regular  access  is 
limited  to  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases 
(NIDDK),  HCFA  and  contract  personnel 
who  have  a  need  for  the  data  in 
performance  of  their  duties  as 
determined  by  the  system  manager. 

2.  Physical  Safeguards:  Records  are 
stored  in  areas  where  access  is 
restricted  to  areas  where  data  are 
maintained  and  processed;  data  tapes 
and  hard  copy  data  are  stored  in  locked 
files  in  secured  areas;  terminal  access 
controlled  by  user  ID  and  keywords;  off- 
site  data  backups  in  two  locations — a 
remote  area  of  the  same  building  and  a 
separate  building;  and  fire  protection 
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secured  by  Haion  fire  extinpuisher 
system  and  fire  alarm  system  present  in 
the  compiiier  room 

3.  Procedural  Safeguards;  Contractors 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  permitted  by 
the  Pnvacy  Act.  Privacy  Act 
requirements  are  specifically  included  in 
contracts  and  in  agreements  with 
grantees  or  collaborators  participating 
in  research  activities  supported  by  this 
system.  liHS  project  directors,  contract 
officers,  and  project  officers  oversee 
compliance  with  these  requirements. 
These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL; 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  3000-G-3(b). 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Epidemiology  Program  Director. 
DKUHD,  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases, 
Division  of  Kidney,  Urol'jgic  and 
Hematologic  Diseases.  5333  Westbard 
Avenue.  Westwood  Building,  room  621. 
Bethesda.  Maryland  20892. 

notification  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
noted  above.  Provide  notarized 
signature  as  proof  of  identity.  The 
request  should  include  as  much  of  the 
following  information  as  possible;  (a) 
Full  name:  (b)  title  of  project  individual 
participated  in;  and  (c)  approximate 
dates  of  participation. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought 
Individuals  may  also  request  listings  of 


ai.countable  disclosures  that  have  oeen 
made  of  their  records,  if  any 

contesting  record  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  Notification 
Pr3cedure8  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEDOMIES: 

The  majority  of  health,  medical  fiscal 
and  other  demographic  information  on 
patients  and  health  care  providers  is 
from  the  end  stage  renal  disease 
program  of  the  Health  Care  Financing 
Administration  (HCFA).  Additional  data 
comes  from  other  HCFA  Medicare 
patient  records,  the  National  Death 
Index,  and  other  sources  of  non- 
Medicare  ESRD  patient  records  such  as 
the  NIH  Continuous  Ambulatory 
Peritoneal  Dialysis  (CAPD)  Registry,  the 
United  Network  of  Organ  Sharing 
(UNOS)  transplant  patients,  the 
Veteran's  Administration,  and  the 
Indian  Health  Service. 

SYSTCMS  EXEMPTED  F1IOM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 
09-25-0161 

SYSTEM  name: 

Administration:  NIH  Consultant  File. 
HHS/NIH/DRG. 

SECURmr  CLASSIFICATION: 

None. 

SYSTCM  location: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  in  each  of  the  NIH 
organizational  components  or  facilities 
of  contractors  of  the  NIH. 

Division  of  Computer  Research  and 
Technology  Data  Management  Branch. 
Building  12A.  room  4041B,  National 
Institutes  of  Health.  Bethesda,  Mar\  land 
20892. 

Write  to  the  appropriate  system 
manager  listed  in  Appendix  1  for  a  Hst  of 
current  locations. 

categories  of  inofviouals  covered  by  the 
system: 

Consultants  who  provide  the 
evaluation  of  extramural  grants  and 
cooperative  agreement  applications  and 
research  contract  proposals,  including 
the  NIH  Reviewers'  Reserve 


CATEOONIES  OF  HtCOWPS  •"  THE  SVSICM. 

Names,  aiidresses.  resume*, 
curriculum  vitae  (C.V.sl,  areas  of 
expertise,  pubiicstions. 

AUTHORITY  FOR  MAINTENANCE  OF  TWE 
SYSTEM: 

Section  3C1  of  the  Public  Health 
Ser\-ice  Act,  describing  the  general 
powers  and  duties  of  the  Public  Health 
Service  relating  to  research  and 
investigation,  and  Section  402  of  the 
Public  Health  SerNice  Act,  describing 
the  appointment  and  authonty  of  the 
Director  of  the  National  Institutes  of 
Health.  (42  USC  241  and  282). 

PURPOSE  OF  THE  SYSTEM: 

This  umbrella  system  comprises 
separate  sets  of  records  located  in  each 
of  the  NIH  organizational  components  or 
facilities  of  contractors  of  the  NIH 
These  records  are  used;  (1)  To  identify 
and  select  experts  and  consultants  for 
program  reviews  and  evaluations;  and 
(2)  To  identify  and  select  experts  and 
consultants  for  the  review  of  special 
grant  and  cooperative  agreement 
applications  and  research  contract 
proposals. 

ROUTINE  USES  OF  RECOdDS  MAINTAINED  IN 
THE  SYSTEM,  MCLUOMO  CATEOOMES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  uses: 

1.  Disclosu.'e  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tnbunal  from  this  system  of 
records,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tnbunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  Disclosure  may  be  made  to 
contractors  to  process  or  refine  the 
records.  Contracted  services  may 
include  transcription,  collation, 
computer  input,  and  other  records 
processing. 


1324 


Federal  Register  /  Vol.  56,  No,  8  /  Friday,  January  11,  1991  /  Notices 


P04JCIM  AND  MUCnCU  FON  tTomNa, 

RcrmiviMO,  Accntmo,  mtainino,  and 

OIMOSINQ  or  RfCOMOt  IN  THI  SYSTEM: 

stoiiaoe: 

Records  may  be  stored  in  file  folders 
and  computer  tapes  and  disks. 

RETineVABIUTV: 

Records  are  retrieved  by  name, 
address,  or  expertise. 

SAFEOUAROt: 

1.  Authorized  Users:  Data  on 
computer  Hies  is  accessed  by  keyword 
known  only  to  authorized  users  who  are 
NIH  or  contractor  employees  involved  in 
managing  a  review  or  program  advisory 
committee,  conducting  a  review  of 
extramural  grant  applications, 
cooperative  agreement  applications,  or 
research  contract  proposals,  performing 
an  evaluation  study  or  managing  the 
consultant  file.  Access  to  information  is 
thus  limited  to  those  with  a  need  to 
know. 

2.  Physical  Safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel. 

3.  Procedural  Safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  are 
encoded  for  analysis.  Data  stored  in 
computers  is  accessed  through  the  use  of 
keywords  known  only  to  authorized 
users. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual.  "Safeguarding 
Records  Contamed  in  Systems  of 
Records,"  supplementary  Chapter  PHS 
hf:  45-13,  and  Part  8,  "ADP  Systems 
Security,"  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  [FIPS  Pub.  41  and 
nPS  Pub.  31). 

nrmmoN  AND  inwocal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  .\IH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records  ' 
(HHS  Records  Management  Manual, 
Appendix  B-381),  item  1100-G.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions, 

•Y*TIM  MAWAOmC)  AMO  AOOMSS: 

Tiie  policy  coordinator  for  this  system 
is  also  the  system  manager  listed  for  the 
Division  of  Research  Grants. 

Chief,  Physiological  Sciences  Review 
Section,  Referral  and  Review  Branch, 
Division  of  Research  Grants.  Westwood 


Building,  room  203.\.  5333  Westbard 
Avenue.  Bethesda,  Maryland  20892  and 
see  Appendix  1. 

NOTIFICATION  PflOCEOURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  system  manager  as 
listed  in  Appendix  I. 

The  requestor  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requestor  is  whom 
he  or  she  claims  to  be.  The  request 
should  include:  (a)  Full  name,  and  (b) 
appropriate  dates  of  participation. 

hecohd  access  mocedure: 

Same  as  notification  procedures. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTtNQ  RECORD  RROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  reasonably  identify 
the  record,  specify  the  information  to  be 
contested,  and  state  the  corrective 
action  sought  with  supporting 
information.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEOORIES: 

Subject  individual. 

SYSTEMS  EXEMrrEO  FROM  CERTAIN 
FROVISIONS  OF  THE  ACT: 

None. 
Appendix  I — System  Managers 

Office  of  the  Director  (OD),  Extramural 

Programs  Management  Officer.  Building  1, 

room  328.  Bethesda,  MD  20892. 
National  Center  for  Research  Resources 

(NCRR).  Director.  Office  of  Review. 

Westwood  Building,  room  10A14,  Bethesda, 

MD  20892 
National  Cancer  Institute  (NCI).  Chief, 

Review  Logistics  Branch.  Westwood 

Building,  room  850,  Bethesda.  MD  20892 
National  Eye  Institute  (NEl).  Review  and 

Special  Projects  Officer.  Building  31.  room 

6A06.  Bethesda.  MD  2069^ 
National  Heart,  Lung,  and  Blood  Institute 

(NHLBI).  Associate  Director  for  Review. 

Westwood  Building,  room  557 A.  Bethesda. 

MD  20892. 
National  Institute  on  Aging  (NIA).  Chief, 

Scientific  Review  Office,  Building  31,  room 

5C12.  Bethesda,  MD  20892. 
National  Institute  of  Allergy  and  Infectious 

Diseases  (.MAID).  Deputy  Director 

Division  of  Extramural  Activities, 

Westwood  Building,  room  703,  Bethesda, 

MD  20892 
National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases 

(NIAMS).  Chief,  Grants  Review  Branch, 

Westwood  Building,  room  5A07,  Bethesda. 

MD  20082. 


National  Institute  of  Child  Health  and  Human 
Development  (NICHD|,  Director,  Division 
of  Scientific  Review ,  Executive  Plaza 
North,  room  520,  Bethesda,  MD  20892. 

.National  Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD),  Chief, 
Scientific  Review  Branch,  Executive  Piaza 
South,  room  "50.  Ruckville.  MD  20852. 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases  (NIDDK),  Chief, 
Review  Branch,  Westwood  Building,  room 
406.  Bethesda,  .MD  20892 

National  Institute  of  Dental  Research  (NIDR), 
Chief.  Scientific  Review  Branch,  Westwood 
Building,  room  519.  Bethesda,  MD  20892. 

National  Institute  of  En\Tronmental  Health 
Sciences  (NIEHS),  Deputy  Director, 
Division  of  Extramural  Research  and 
Training,  P  O.  Box  12233,  Research  Triangle 
Park,  NC  27709 

National  Institute  of  General  Medical 
Sciences  (NIGMS),  Chief  Office  of  Review 
Activities,  Westwood  Building,  room  9A18, 
Bethesda.  MD  20892. 

National  Institute  of  Neurological  Disorders 
and  Stroke  (NINDS).  Chief,  Scientific 
Review  Branch.  Federal  Building,  room 
9C10A,  Bethesda,  MD  20892, 

National  Center  for  Nursing  Research 
(NCNR),  Executive  Secretary,  NRRC  and 
NACNR,  Building  31,  room  5B19,  Bethesda, 
MD  20892. 

National  Library  of  Medicine  (NLM),  Chief 
Biomedical  Information  Support  Branch. 
Building  38A.  room  5S522,  Bethesda,  MD 
20894 

National  Center  for  Human  Genome 
Research  (NCHGR),  Chief,  Office  of 
Scientific  Review,  Building  38.  room  6N613, 
Bethesda.  MD  20892, 

Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA),  Associate 
Director  for  Referral  and  Review,  Parklawn 
Building,  room  i:^103,  Rockville.  MD  20857. 

[FR  Doc.  91-167  Filed  1-10-91:  8:45  am) 

MLUNQ  CODE  4iai-01-M 


Public  Health  Service 
Centers  for  Disease  Control 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Centers  for  Disease  Control. 
HHS. 

ACTION:  Publication  of  minor  changes  to 
notices  of  systems  of  records, 

summary:  In  accordance  with  the  Office 
of  Management  and  Budget  Circular  No, 
A-130,  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Centers  for 
Disease  Control  (CDC)  is  publishing  the 
table  of  contents  and  minor  changes  to 
its  notices  of  systems  of  records. 

SUPPLEMENTARY  INFORMATION:  CDC  has 

completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  the  table  of  contents  and  those 
minor  changes  which  affect  the  public's 
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right  or  need  to  know,  such  as 
clarifications  of  categories  of  individuals 
or  records  covered  by  systems,  changes 
in  the  system  location  of  records,  or  the 
designation  and  address  of  system 
managers. 

1.  Centers  for  Disease  Control 

Table  of  Contents 

A.  The  following  CDC  active  systems 
of  records  were  last  published  in  the 
Federal  Register,  51  FR  42449,  November 
24, 1986: 

09-20-0000    Cooperative  Mvcoses  Study. 

HHS/CDC/CID. 
0»-20-0001    Certified  Interpreting  Physician 

File,  HHS/CDC/NIOSH, 
09-20-0055    Administrative  Files  for 

Research/Demonstration  and  Training 

Grants,  and  Cooperative  Agreements 

Applications,  HHS/CDC/NIOSH. 
09-20-0059    Division  of  Training  Mailing 

List.  HHS/CDC/NIOSH. 
09-20-0089    Snidies  of  Treatment  of 

Tuberculosis  and  Other 

Mycobacterioses,  HHS/CDC/CPS. 
09-20-0090    Shjdies  of  Testing  for 

Tuberculosis  and  Other 

Mycobacterioses.  HHS/CDC/CPS. 
09-20-0096    Records  of  Tuskegee  Study 

Health  Benefit  Recipients,  HHS/CDC/ 

CPS. 
09-20-0102    Alien  Mental  Waiver  Program, 

HHS/CDC/CPS. 
09-20-0103    Alien  Tuberculosis  Follow-up 

Program,  HHS/CDC/CPS. 
09-20-0106    Specimen  Handling  for  Testing 

and  Related  Data,  HHS/CDC/CID. 
09-20-0112    CDC  Exchange  Visitor  and 

Guest  Researcher  Records.  HHS/CDC/ 

PMO. 
09-20-0113    Epidemic  Investigation  Case 

Records.  HHS/CDC/CID. 
09-2tW)117    Medical  and  Test  Record 

Results  of  Individuals  Involved  in  NIOSH 

Laboratory  Studies.  HHS/CDC/NIOSH. 
09-20-0118    Study  at  Work  Sites  Where 

Agents  Suspected  of  Being  Occupational 

Hazards  Exist  HHS/CDC/NIOSH. 
09-20-0138    Epidemiologic  Studies  and 

Surveillance  of  Disease  Problems.  HHS/ 

CDC/cm, 
0^20-0137    Passport  File,  HHS/CDC/IHPO 
09-20-0138    Epidemic  Intelligence  Service 

Officers  Files,  HHS/CDC/EPO. 
09-20-0147    Occupational  Health 

Epidemiological  Studies,  HHS/CDC/ 

NIOSH. 
09-20-0149    Morbidity  Studies  in  Coal 

Mining,  Metal  and  Non-metal  Mining  and 

General  Industry,  HHS/CDC/NIOSH 
09-20-0153    Mortality  Studies  in  Coal 

Mining,  Metal  and  Non-metal  Mining  and 

General  Industry,  HHS/CDC/NIOSH. 
0&-20-0154    Medical  and  Laboratory  Studies, 

HHS/CDC/NIOSH. 
09-20-0157    Clinical  Laboratory  Personnel 

Proficiency  Test  Results  (Medicare). 

HHS/CDC/PHPPO. 
09-20-0159    Records  of  Subjects  in 

Certification,  Testing,  Studies  of  Personal 

Protective  Devices,  and  Accident 

Investigations,  HHS/CDC/NIOSH. 


09-20-0160    Records  of  Subjects  in  Health 
Promotion  and  Education  Studies,  HHS/ 
CDC/CCDPHP, 

09-20-0161    Records  of  Health  Professionals 
in  Disease  Prevention  and  Control 
Training  Programs.  HHS/CDC/CPS. 

09-20-0162    Records  of  SubjecU  in  Agent 
Orange,  Vietnam  Experience,  and 
Selected  Cancers  Studies.  HHS/CDC/ 
CEHIC. 

B.  The  following  National  Center  for 
Health  Statistics  (NCHS)  systems, 
renumbered  to  reflect  the  organizational 
realignment  under  CDC,  were  last 
published  in  the  Federal  Register.  51  FR 
42368,  November  24, 1986: 

09-20-0163    Applicants  for  National  Center 
for  Health  Statistics  Technical 
Assistance.  HHS/CDC/NCHS.  (Formerly 
numbered  09-37-0009.) 

09-20-0168    Curricula  Vitae  of  Consultants 
to  the  National  Center  for  Health 
Statistics.  HHS/CDC/NCHS  (Formerly 
numbered  09-37-0014.) 

09-20-0169  Users  of  Health  Statistics.  HHS/ 
CDC/ NCHS.  (Formerly  numbered  09-37- 
0016.) 

C.  The  following  NCHS  systems, 
similarly  renumbered  to  reflect  the 
organizational  realignment  under  CDC, 
were  last  published  in  the  Federal 
Register,  49  FR  37692,  September  25, 
1984: 

09-20-0164    Health  and  Demographic 
Surveys  Conducted  in  Probability 
Samples  of  the  United  States  Population, 
HHS/CDC/NCHS.  (Formerly  numbered 
09-37-0010.) 

09-20-0165    Health  Manpower  Inventones 
and  Surveys.  HHS/CDC/NCHS, 
(Formerly  numbered  09-37-0011  ) 

09-20-0166    Vital  Statistics  for  Births, 
Deaths,  Fetal  Deaths,  Marriages,  and 
Divorces  Occurring  in  the  United  States 
During  Each  Year,  HHS/CDC/NCHS. 
(Formerly  numbered  09-37-0012.) 

09-20-0167    Health  Resources  Utilization 
Statistics,  HHS/CDC/NCHS.  (Formerly 
numbered  09-37-0013.) 

2.  The  following  systems  are  amended 
to  reflect  changes  in  the  system  location 
of  records  or  the  system  manager  and 
address  category: 

09-20-0103 

SYSTEM  name: 

Alien  Tuberculosis  Follow-up 
Program,  HHS/CDC/CPS, 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  is  revised  in  its  entirety: 


systcm  location: 

Office  of  the  Director,  Division  of 
Quarantine,  Center  for  Prevention 
Services,  1644  Freeway  Office  Park,  Rm. 


1327,  Centers  for  Disease  Control.  1600 
Clifton  Road,  Atlanta,  GA  30333. 


09-20-0106 


SYSTEM  NAME: 


Specimen  Handling  for  Testing  and 
Related  Data.  HHS/CDC/CID.  Minor 
alterations  have  been  made  to  this 
system  notice.  The  following  categories 
are  revised  in  their  entirety: 


SYSTEM  LOCATION: 

Center  for  Infectious  Diseases,  Bldg.  4, 
Rm.  B-35,  Centers  for  Disease  Control, 
1600  Clifton  Road.  Atlanta.  GA  30333. 

San  Juan  Laboratones,  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control,  San  Juan.  Puerto  Rico  00936. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  GA  30344. 

A  list  of  contractor  sites  where 
individually  identifiable  data  are 
currently  located  is  available  upon 
request  to  the  appropnate  system 
manager. 
.        •        •        ♦        • 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director.  Center  for  Infectious 
Diseases.  Bldg  1,  Rm.  6013,  Centers  for 
Disease  Control,  1600  Clifton  Road, 
Atlanta,  GA  30333. 

Chief  Dengue  Branch.  Division  of 
Vector-Borne  Infectious  Diseases, 
Center  for  Infectious  Diseases,  Centers 
for  Disease  Control.  GPO  Box  4532,  San 
Juan.  Puerto  Rico  00936. 

Policy  coordination  is  provided  by: 
Director,  Office  of  Program  Support, 
Bldg,  1.  Rm,  2011.  Centers  for  Disease 
Control,  1600  Clifton  Road,  Atlanta.  GA 
30333. 

•  *  •  *  • 

09-20-0112 
SYSTEM  NAME: 

CDC  Exchange  Visitor  snd  Guest 
Researcher  Records.  HHS/CDC/PMO 
Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


SYSTEM  location: 

Commissioned  Corps  and  Fellowship 
Program  Section,  Personnel 
Management  Office,  Bldg.  1,  Rm,  1421. 
Centers  for  Disease  Control,  1600  Clifton 
Road,  Atlanta,  GA  30333. 

National  Personnel  Records  Center 
(Civilian  Personnel  Records).  Ill 
Winnebago  Street.  St.  Louis,  MO  63118. 
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•VSTIM'MANAaCII  AND  ASOMSS: 

Chief,  ComminioiKd  Corps  and 
Fellowship  Program  Section,  Personnel 
Management  Office,  Bldg.  1,  Rm.  1421. 
Centers  for  Disease  Control.  18G0  Clifton 
Road.  Atlanta.  GA  30333. 


O»-20-O137 

SYSTEM  name: 

Passport  File.  HHS/CDC/IUPO.  Minor 
alterations  have  been  made  to  this 
system  notice.  The  following  categories 
are  revised  in  their  entirety: 


SVSTMt  UaOATWM: 

International  Health  Program  Office, 
Bld^.  11  South,  Centers  for  Disease 
Control.  1600  CUfton  Road.  Atlanta.  CA 
30333. 


SVSTtM  MANAQER  ANO  ADOffCtS: 

Director.  International  Health 
Program  Office.  Bldg.  11  South,  Centers 
for  Disease  Control,  1600  CUfton  Road. 
Atlanta.  GA  30333. 


09-20-0138 
SYSTEM  NAMC 

Epidemic  Intelligence  Service  Officers 
Files.  HHS/CDC/EPO.  Minor  alterations 
have  been  made  to  this  system  notice. 
The  following  category  is  revised  in  its 
entirety: 


SYSTEM  LOCATION: 

Epidemiology  Program  Office,  Bldg.  1. 
rm.  5127,  Centers  for  Disease  Control, 
1600  Clifton  Road.  Atknta,  GA  30333. 

Federal  Records  Center,  1557  St. 
Joseph  Avenue,  East  Point,  CA  30344. 

•  •  •  •  « 

0»-2O-0159 

SYSTEM  name: 

Records  of  Subjects  in  Certification. 
Testing,  Studies  of  Personal  Protective 
Devices,  and  Accident  Investigations. 
HHS/CDC/N10SH. 

Minor  ali»»r«tion8  have  been  made  to 
this  system  notice.  The  following 
category  is  revised  in  its  entirety: 

•  •        •        •        • 

SYSTEM  MAMMXR  ANO  ADONCSS: 

Deputy  Director,  Division  of  Safety 
Research,  National  Institute  for 
Occupational  Safety  and  Health,  944 
Chestnut  Ridge  Road.  Morgantown.  WV 
28505. 

•  •        *        *        • 

3.  To  reflect  the  relocation  of  the 
National  Center  for  Health  Statistics. 


system  noUces  09-2(Mn63.  0&-2O-O164, 
09-20-0165.  09-20-0166.  09-20-0167,  09- 
20-0168,  and  09-20-0169  are  amended  to 
reflect  changes  in  the  system  location  of 
records  and  the  system  manager  and 
address  category.  The  revised  categories 
are  published  in  their  entirety  below: 


SYSTEM  LOCATIOM: 

National  Center  for  Health  Statistics. 
Presidential  Building,  rm.  1140.  Centers 
for  Disease  Control.  6525  Belcrest  Road. 
HyattsviUe.MD  20782. 

SYSTEM  MANAQER  AND  ADDRESS: 

Director.  National  Center  for  Health 
Statistics,  Presidential  Building,  rm. 
1140,  Centers  for  Disease  Control.  6525 
Belcrest  Road.  Hyattsville.  MD  20782. 
•        «        *        •        * 

4.  The  folKiwing  system  notices  have 
been  upda'ed  to  clarify  and  more 
accurately  describe  the  categories  of 
individuals  and  the  categories  of  records 
within  the  systems; 

0»-2<H)096 

svanMNAHc: 

Records  of  Tuakegee  Study  Heahh 
Benefit  Recipients.  HHS/CDC/CPS. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  are  revised  in  their  entirety: 


categories  of  inoiviouals  covliled  by  the 

system: 

Adult  participants  m  the  study,  their 

spouses,  and  their  direct  offspring. 
•        •        *        «        • 

CATEGORIES  OF  RECOMM  IN  TME  SVmM: 

Records  relating  to  medical  treatment 
of  Tuskegee  Study  Health  Benefit 
Program  beneficiaries. 


09-2(M)167 

SYSTEM  NAME: 

Health  Resources  Utilization 
Statistics.  HHS/CDC/NCHS.  Minor 
alterations  have  been  made  to  this 
system  notice.  The  following  category  is 
revised  in  its  entirety; 


CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  containing  information  on;  (1) 
The  utilization  of  long-term  care  and 
nursing  home  care  through  data  on 
clients  and  residents  (demographic  and 
social  charactenstics,  health  status  and 
charges  paid  for  care)  and  the  facility 
(general  characteristics,  certification 
services  offered  and  expenses);  (2)  the 
demographic  characteristics,  medical 


and  other  problems  of  persons  visiting 
physicians,  and  the  physicians' 
diagnoses,  treatment,  and  disposition 
decisions  made  during  such  visits  as 
obtained  from  physicians  during 
randomly  assigned  1-week  survey 
periods;  (3)  the  demographic 
characteristics,  administrative 
information  (admission  and  discharge 
dates,  discharge  status,  and  medical 
record  number),  and  medical 
information  (diagnoses  and  Sturgical 
procedures)  abstracted  from  the  face 
sheet  of  short-stay  hospital  medical 
records. 

In  many  cases,  these  records  do  not 
contain  individual  identifiers  when  they 
come  under  control  of  the  National 
Center  for  Health  Statistics;  they  carry 
only  sequence  numbers  which  only  the 
originating  agency  would  be  able  to 
translate  into  a  personal  identifier — and 
even  then,  not  in  all  cases.  Names  of 
residents  and  staff  of  nursing  homes  and 
patients  of  physicians  are  listed  on 
separated  forms  for  sampling  pmrposes 
only  and  are  not  included  in  the  final 
statistical  records. 
*        *        •        •        • 

Dated;  October  17, 1990. 

Robert  L  Foster. 

Acting  Director.  Office  ofProgmw  Support, 
Centers  for  Disease  Control. 

(FR  Doc.  91-390  Filed  1-10^81: 8;45  am] 

BtUlNG  CODE  4l«ft-W-M 


Public  Health  Service 

Agency  for  Toxic  Subetances  and 
Diaease  Registry 

Prhracy  Act  of  1974;  Annual 
Publication  of  Systema  of  Records 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry.  HHS. 

action:  Publication  of  minor  changes  to 
notice  of  system  of  records. 

SUMMARY:  In  accordance  with  the  Office 
of  Management  and  Budget  Circular  No. 
A-130.  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals,"  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  is  publishing  the  table  of 
contents  and  minor  changes  to  its  notice 
of  system  of  records. 

SUPPLEMENTARY  INFORMATION:  ATSDR 

has  completed  the  annual  review  of  its 
system  of  records  and  is  publishing 
below  the  table  of  contents. 
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Toxic  Substances  and  Disease  Registry 
Table  of  CorMents 

09-19-0001     Records  of  Persons  Exposed  or 
Potentially  Exposed  to  Toxic  or 
Hazardous  Substances.  HHS/ATSDR/ 
DHS. 

This  system  of  records  was  revised  in 
the  Federal  Register,  54  FR  221, 
November  17, 1989.  to  reflect  changes  in 
the  system  location  and  the  system 
manager  and  address  category. 

Dated:  October  18, 1990. 
William  L  Roper, 

Administrator.  Agency  for  Toxic  Substances 
and  Disease  Registry. 
[FR  Doc.  91-391  Filed  1-10-91:  8;45  am] 

BILUNO  CODE  4160-70-M 


Public  Health  Service 
Indian  Health  Service 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Indian  Health  Service.  PHS. 

HHS. 

action:  Publication  of  minor  changes  to 

systems  of  records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130.  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
about  Individuals,"  the  Indian  Health 
Service  (IHS)  is  publishing  minor 
changes  to  its  notices  of  systems  of 
records. 

SUPPLEMENTARY  INFORMATION:  IHS  has 

completed  the  annual  review  of  its 
systems  of  records.  Since  the 
publication  of  November  17, 1989;  (1) 
IHS  has  not  added  to  or  deleted  from  its 
inventory  of  three  systems  of  records. 
(2)  Except  for  systems  of  records  09-17- 
0002,  described  below,  IHS  has  made  no 
other  changes  to  its  system  notices  that 
affect  the  public's  right  or  need  to  know, 
such  as  changes  in  the  location  of 
records  or  the  address  of  a  system 
manager.  (3)  IHS  has  made  no 
organization  changes  that  affect  these 
Privacy  Act  systems  of  records.  (4)  A 
table  of  contents  of  active  systems  of 
records  is  published  below.  The 
complete  texts  of  these  three  systems  of 
records  notices  were  last  published  in 
the  Federal  Register  on  November  22. 
1988.  Vol.  53,  No.  225.  pages  47347  to 
47358. 

Table  of  Contents 

U9-17-0001     Health  and  Medical  Records 

Systems.  HHS/IHS/OHP. 
09-17-0002    Indian  Health  Service 

Scholarship  Program8/HHS/IHS/OHP. 


09-17-0003  Indian  Health  Ser\ice  Staff 
Credentials  and  Privileges  Records, 
HHS/IHS/OHP. 

CHANGES: 

The  following  minor  changes  have 
been  made  to  two  IHS  systems  of 
records: 

a.  09-17-0001— Health  and  Medical 
Records  System,  HHS/IHS/OHP.  A 
minor  alteration  has  been  made  to 
routine  use  number  3  of  this  system  to 
permit  IHS  to  provide  health  &nd 
medical  record  information  to 
organizations  which  accredit  or  certify 
the  activities  of  health  care  programs. 
The  complete  text  of  routine  use  number 
3  will  now  read  as  follows. 

1.  *  •  * 

2.  *   *   * 

3.  Records  may  be  disclosed  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits,  utilization 
review  or  to  provide  accreditation  or 
certification  to  health  care  programs. 

«        •        »        •        • 

b.  09-17-0002— Indian  Health 
Scholarship  Program,  HHS/IHS/OHP, 
The  addresses  of  the  system  location 
and  system  manager  have  been  revised. 
These  two  sections  now  read  as  follows. 

SYSTEM  location: 

Scholarship  Branch,  Indian  Health 
Service,  Room  100. 12300  Twinbrook 
Parkway,  Rockville,  Maryland  20852; 
and  Washington  National  Records 
Center,  4205  Suitland  Road,  Suitland. 
Maryland  20409. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Scholarship  Branch,  Indian 
Health  Service,  Room  100, 12300 
Twinbrook  Parkway.  Rockville. 
Maryland  20852. 

Dated;  November  27, 1990. 
Everett  R.  Rboades. 
Assistant  Surgeon  General  Director 
[FR  Doc  91-394  Filed  1-10-91;  845  am] 

BILUNG  CODE  4ieO-1S-M 


Public  Health  Service 

Health  Resources  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Department  of  Health  and 
Human  Services;  Public  Health  Service 
[PHS]:  Health  Resources  and  Services 
Administration  (HRSA). 
action:  Publication  of  minor  changes  to 
systems  of  records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 


A-130.  Appendix  I.  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals."  HRSA  is  publishing 
minor  changes  to  its  notices  of  systems 
of  records. 

SUPPLEMENTARY  INFORMATION;  HRSA 
has  completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  those  minor  changes  which  affect 
the  public's  right  or  need  to  know,  such 
as  system  deletions,  title  changes,  and 
changes  m  the  system  location  of 
records,  or  the  address  of  systems 
managers. 

1.  HRSA  has  added  the  following 
systems  of  records  during  the  year: 

09-15-0055  Organ  Procurement  and 
Transplant  Network  (OPTN)  Data 
System.  H}iS/HRSA/BHRD.  54  FR 
5i080-51082.  December  12.  1989. 

2.  New  routine  uses  were  added  to  the 
following  systems: 

09-15-0001    Division  of  Federal  Occupational 
and  Beneficiary  Health  Senices.  Health 
and  Counseling  Records,  HHS/HRSA/ 
BHCDA.  55  FR  21443-:i445.  May  24. 
1990. 

09-15-0007  Patients  Medical  Records  System 
PHS  Hospitals/Clinics,  HHS 'HRSA/ 
BHCD.A  55  FR  2144S-21445,  May  24. 
1990. 

09-15-0054  National  Practitioner  Data  Bank 
for  Adverse  Information  on  Physicians 
and  Other  Health  Care  Practitioners, 
HHS/HRSA;  BHPr,  55  FR  7035-7038, 
February  28.  1990  (name  of  system  or 
record  also  changed). 

09-15-Oi).S5  Orean  Procurement  and 

Transplantation  Network  (OPTN)  Data 
System.  HHS/HRSA/BHRD.  55  FR 
36900-36902.  September  7. 1990. 

3.  The  following  system  of  records 
was  altered: 

09-15-0054  .National  Practitioner  Data  Bank 
for  Adverse  Information  on  Physicians 
and  Other  Health  Care  Practitioners, 
HHS/HRSA/BHPr.  55  FR  27567-37570. 
September  12. 1990. 

4.  Other  minor  system  notice  changes 
affecting  individual  categories  are 
published  below. 

Dated;  October  25. 1990. 
James  A.  Walsh. 

Associate  Administrator  for  Operations  and 
Management- 
Table  of  contents 

The  following  table  of  contents  lists 
all  currently  active  Privacy  Act  systems 
of  records  maintained  by  the  Health 
Resources  and  Services  Administration: 

09-15-0001  Division  of  Federal  Occupational 
and  Beneficiary  Health  Services,  Health 
and  Counseling  Records,  HHS/HRSA/ 
BHCDA. 

09-15-0002  Record  of  Patients' Personal 
Valuables  and  Monies,  HHS/HRSA/ 
BHCDA. 
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09-13-0003  Contract  Physicians  and 

ConsulUnts.  HHS/HKSA/BHCDA 
09-15-0004  Federal  Employee  Occupatiuiial 

Health  Data  System.  HHS/HRSA/ 

BHCDA. 
O9-15-'J0O7  Patients  Medical  Records  System 

PHS  Uoapitals/Clirics.  HHS/HRSA/ 

BHCDA. 
09-15-0006  Emergency  Non/ PHS  Treatment 

Authorization  File.  FmS/HRSA/BHCDA. 
09-15-0022  AccounU  Receivable.  HHS. 

HRSA/OA. 
09-15-0026  Medical  Fellowships  and 

Educational  Loans.  HH8/HRSA/0A. 
09-15-0028  PHS  Clinical  Affilration  Trainee 

Record*.  HHS/HRSA/BHCDA. 
09-15-0029  PHS  Beneficiary-Contrac! 

Medical/Health  Care  Records.  HHS/ 

HRSA/BHCDA. 
09-15-0037  Public  Health  Service  (PHS)  and 

National  Health  Service  Corps  (.NHSC) 

Health  Care  Provider  Records  System. 

HHS/WRSA/BHCDA 
06-15-0)36  Duabiiity  Claims  of  the  Nuraiog 

Student  Loan  Program.  HHS/HRSA/ 

BHPr 
W-15-0038  Disability  Claims  in  the  Health 

ProfMSions  Student  Loan  Program.  HHS/ 

HRSA/BHPr 
09-15-a)«  Health  Professions  Student  Loan 

Repayment  Program.  HHS/HRSA /BHPr 
OB-15-0041  Health  Professions  Student  Loan 

Cancellation.  HHS/HRSA/BHPr 
09-15-«H2  Physician  ShoTlage  Area 

Scholarship  Program.  HHS/HRSA/ 

BHCDA. 
09-15-«e*3  Cuban  Loan  Prtigrams  HHS/ 

HRSA/OA. 
09-15-fl044  Health  Educational  Assistance 

Loan  Program  (HEAL)  Loan  Control 

Master  File.  HHS/WlSA/BHPr 
09-15-0045  Health  Resources  and  Services 

Administration  Loan  Repayment/Debt 

Management  Records  Systems  HHS/ 

HRSA/OA. 
09-15-«048  Haalth  Profeasions  Planning  and 

Evaluation.  HHS/HRSA/OA 
09-15-0052  Nurse  Practitinnor  and  Midwifery 

Tram»e«hip  Program.  HHS/HRSA/BHPr 
09-15-00S4  National  Practitioner  Data  Bank 

for  Adverse  Information  on  Physicians 

and  Other  Health  Care  Practitioners, 

HHS/HRSA/BHPr 
09-15-0055  Organ  Procurement  and 

Transplantation  Network  (OPTN)  Data 

Systems,  HHS/HRSA/BHRD 
09-15-0056  National  Vaccine  Injury 

Compensation  Program,  HHS/HRSA/ 

BHPr 
09-15-0057  Scholarships  for  the 

Undergraduate  Education  of  Professional 

Nurses  Grant  Programs.  HHS/HRSA/ 

BHPr 

09-15-0001 

SVtTIM  MMK: 

Division  of  Federal  Occupational 
Health  Services,  Health  and  Counseling 
Records,  HHS/HRSA/BHCDA 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  should  be  revised 


System  manager{s)  and  address: 

Director.  Division  of  Federal 
Occupational  and  Beneficiary  Health 
Services.  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Services  Administration. 
5515  Security  Lane.  Suite  901.  Rockvitle, 
MD  20852. 


09-15-0003 

SYSTEM  NAME; 

Contract  Physicians  and  Consultants 
HHS/HRSA/BHCDA. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
category  should  be  revised: 


SYSTEM  MANAOCR(S)  AND  AOORESS: 

Chief.  Health  Services  Support 
Branch.  Division  of  Federal 
Occupational  and  EJeneficiary  Health 
Services.  Bureau  of  Health  Care 
Delivery  and  Assistance,  Health 
Resources  and  Services  Administration. 
Room  7-42.  Parklawn  Building,  5600 
Fishers  Lane,  RockviUe,  MD  20857. 


09-15-0004 
SYSTEM  name: 

Federal  Employees  Occupational 
Health  Data  Svstem.  HHS/HRSA/ 
BHCDA 

Changes  have  been  made  for 
clarification  and  editorial  purposes. 

SECURITY  CLASSIFICATION: 

None 

SYSTEM  location: 

Division  of  Federal  Occupational  and 
Beneficiary  Health  Service,  Bureau  of 
Health  Care  Delivery  and  Assistance, 
5515  Security'  Lane,  Suite  901.  RockviUe. 
MD  20852.  Data  are  maintained  at  the 
respective  service  provision  sites 
throughout  the  United  States  and  Puerto 
Rico  where  services  are  provided  to 
employees  of  various  Federal  agencies. 

Data  are  also  occasionally  located  at 
medical  laboratories,  medical 
consultants,  or  computer  processing  firm 
sites.  A  list  of  sites  where  individually 
identifiable  data  is  currently  located  is 
available  upon  request  to  the  System 
Manager. 

CATEOORIES  Of  INDIVIDUALS  COVGHED  BY  THE 

system: 

Federal  employees  provided 
occupational  health  services  in  PHS/ 
Division  of  Federal  Occupational  and 
Beneficiary  Health  Services  (DFOBHS) 
service  provision  sites. 


CATcaomes  or  mecorss  in  the  sysreM: 

Medical  records  documents  are 
maintained  at  service  provision  sites. 
Health  services  data  organized  and 
presented  for  Agency  billing  and 
program  planning  purposes  are 
maintained  in  the  automated  Program 
Operations  Information  System  (POIS), 

authority  for  maintenance  Of  the 

svstem: 

Title  V  (5  U.S.C.  7901),  Health  Service 
to  Employees,  and  OMB  Circular  No.  A- 
72). 

purpose: 

The  system  is  designed  to  provide 
occupational  health  record  data  for 
clinical  and  program  operations, 
analysis,  planning  and  evaluation. 

ROUTINE  USES  OF  RECORDS  MAMTAMHeD  IN 
THE  SVSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

1.  U.S.  Department  of  Labor.  Office  of 
Workers'  Compensation  Programs 
(OWCP).  may  be  given  access  to  files  of 
those  persons  claiming  compensation 
benefits  due  to  personal  injury  while  on 
the  job. 

2.  Certain  records  may  be  disclosed  to 
medical  laboratones,  medical 
consultants,  or  computer  processing 
facilities  under  service  contract 
agreement.  Recipients  are  required  to 
maintain  adequate  safeguards  with 
respect  to  such  records. 

3.  In  the  event  of  a  change  in 
sponsorship  of  a  PHS/DFOBHS  service 
provision  site  or  in  case  of  mass  transfer 
of  employees  covered  by  a  PHS/ 
DFOBHS  service  provision  site  to  one 
served  by  a  nondepartmental 
organization,  the  occupational  health 
records  will  be  transferred  to  the 
custodianship  of  the  new  organization. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

5.  In  the  event  of  litigation  where  the 
defendant  is: 

(a)  The  Department,  any  component  of 
the  Department,  or  any  employee  of  the 
Department  in  his  or  her  official 
capacity: 

(b)  The  United  States  where  the 
Department  determines  that  the  claim,  if 
successful,  is  likely  to  directly  affect  the 
operations  of  the  Department  or  any  of 
its  components;  or 

(c)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
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individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual. 

Disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POUaES  AND  PRACTICES  FOR  STOMNQ, 
RETRtCVINO,  ACCESSINO,  RETAININO,  AND 
DISMMMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAOC: 

Individual  employee  medical 
documents  in  locked  files.  Magnetic  tape 
and  disc  storage  of  automated  Agency 
billing  and  program  planning  and 
evaluation  data. 

RETRIfV  ability: 

Name  and  Social  Security  numbers, 
which  are  supplied  on  a  voluntary  basis, 
are  used  for  retrieval. 

SAFEGUAROS: 

1.  Authorized  Users:  DFOBHS 
personnel,  service  provision  site 
physicians,  nurses,  and  other  allied 
health  professionals  with  a  need  to 
know. 

2.  Physical  Safeguards:  Magnetic 
tapes,  discs,  and  other  computer 
equipment  and  computerized  data  are 
stored  in  areas  where  fire  and  life  safety 
codes  and  security  requirements  are 
strictly  enforced.  All  documents  are 
protected  during  lunch  hours  and 
nonworking  hours  in  locked  file  cabinets 
or  locked  storage  areas. 

3.  I*rocedural  Safeguards;  A  user 
verification  and  validation  code  is 
required  to  access  POIS  computer 
software  and  internal  programming 
enables  file  and  data  element  specific 
access  control  on  a  user  specific  basis. 
All  users  of  personal  information  in 
connection  with  the  performance  of  their 
jobs  protect  information  from  public 
view  and  from  unauthorized  personnel 
entering  an  unsupervised  office.  Access 
to  automated  records  is  strictly  limited 
to  those  staff  members  trained  in 
accordance  with  the  DFOBHS  POIS 
user's  manual.  Contractors  are  required 
to  maintain  confidentiahfy  safeguards 
with  respect  to  these  records.  These 
safeguards  are  in  accordance  with 
DHHS  Chapter  45-13  and 
supplementary  Chapter  PHS.hf:  45-13  of 
the  General  Administration  Manual. 

RCTENTION  AND  DISPOSAL: 

Number  of  years  held:  Automated 
records  are  retained  permanently. 


SYSTEM  MAMAaai<8)  AMD  ADDRESS: 

Director.  Division  of  Federal 
Occupational  and  Beneficiary  Health 
Services,  Bureau  of  Health  Care 
Delivery  and  Assistance.  Health 
Resources  and  Services  Administration. 
5515  Security  Lane,  Suite  901,  RockviUe, 
MD  20852. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Individuals  must  provide  positive 
identification,  such  as  a  driver's  license, 
passport,  voter  registration  card,  union 
card,  or  a  wTitten  certification  verifying 
his  or  her  identity.  Individuals  must 
provide  treatment  locations  and 
approximate  date  of  treatment. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought. 
An  individual  who  requests  access  to  a 
medical/dental  record  shall,  at  the  time 
the  request  is  made,  designate  in  writing 
a  responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  content  at 
the  representative's  dibcretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
above  address  and  reasonably  identify 
the  record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
justification. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
Federal  employee,  occupational  health 
services  provision  contractors,  health 
service  provider  notes,  DOL,  OWCP  and 
personnel  officers  of  beneiiciary 
Departments  and  Agencies. 

SYSTEMS  EXEMPTED  FOR  CERTAIN  PROVISIONS 
OF  THE  ACT  _ 

None. 
09-15-0007 

SYSTEM  NAME: 

Patients  Medical  Records  System  PHS 
Hospi'als/Clinics,  HHS/HRSA/BHCD.A. 

Minor  alterations  have  been  made  to 
this  system.  The  following  categories 
should  be  revised: 


SYSTEM  MANAGER<S)  AND  AOORCSSI 

Chief.  Medical  Records  Department. 
Gillis  W.  Long  Hansen's  Disease  Center, 
Carville.  LA  70721. 

NOTIFICATION  PROCEDURCS: 

To  determine  the  existence  of  a 
record,  write  to  the  facility  where 


treatment  was  rendered  if  listed  in 
Appendix  I.  (Note  that  the  facility  may 
now  be  operated  under  a  different  name 
by  the  successor  organization.)  If  the 
facility  is  not  listed,  wnte  to;  Public 
Health  Service  Data  Center.  Gillis  W. 
Long  Hansen  s  Disease  Center.  Carville. 
LA  70721.  If  requesting  records  by  mail, 
a  written  certincat;on  verifying  identity 
mus;  be  provided.  If  appcanng  in  person 
at  the  Cillis  W.  Long  Hansen  s  Disease 
Center,  Carville.  LA.  positive 
identification  such  us  a  driver's  license, 
passport,  or  voter's  registration  card 
must  be  provided.  An  individual  who 
requests  access  to  a  medical/ dental 
record  shall  designate  in  writing,  at  the 
time  the  request  is  made,  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  Finally,  a 
parent  or  guardian  who  requests 
notification  of  access  to  a  child  s/ 
incompetent  person's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any,  will 
be  sent.  The  parent  or  guardian  must 
verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 


09-15-0008 
SYSTEM  name: 

Emergency  Non-PHS  Treatment 
Authorization  File.  HHS/HRSA/ 
BHCDA. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised: 


PCUCIES  AND  PRACTICES  FOR  STORING, 
RETKtEVIHG.  ACCESSING,  RTTAININQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


retrievabiuty: 
Name  and  contract  number. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Division  of  Commissioned 
Personnel.  Room  4A-15,  Parklawn 
Building.  5600  Fishers  Lane.  RockviUe. 
MD  20857. 


09- 15-0026 
SYSTEM  NAME: 

Medical  Fellowships  and  Educational 
Loans.  HHS 'HRSA/OA. 

Minor  alterations  have  been  made  to 
this  system  notice  The  following 
categories  should  be  revised; 
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•vrrtM  cocatiom: 

Division  of  Fiscal  Services,  Healt^ 
Resources  and  Services  Admmistratior. 
Room  16-05,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville.  MD  2085"  and 
Regional  Federal  Records  Center 

Washington  National  Records  Center, 
4205  Suitland  Road.  Washington.  DC 
20409 


SYSTEM  UANAaER(S)  AND  AOORCSS-' 

Chief.  Debt  Management  Branch 
Division  of  Fiscal  Services,  OA/HRS,\. 
Room  16A-09,  Parklawn  Building.  5600 
Fishers  I.ane,  Rockville,  MD  2085:". 


0»-15-003« 

SYSTEM  NAMC: 

Disability  Claims  of  the  Nursing  Loan 
Program.  HHS/HRSA/BHPr. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised: 


SYSTEM  location: 

Division  of  Student  Assistance. 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration, 
Room  8-48.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  2085" 

Washington  National  Records  Center 
4204  Suitland  Road,  Washington.  DC 
20409 


SYSTEM  MANAaER(S)  ANO  ADDRESS: 

Chief.  Student  and  Institutional 
Support  Branch,  Division  of  Student 
Assistance.  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  Room  8-34 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  MD  20857. 


09-1S-0043 

SYSTEM  name: 

Cuban  Loan  Program,  HHS/HRSA ' 
OA 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised. 


SYSTEM  location: 

Debt  Management  Branch.  Division  of 
Fiscal  Services.  OA/HRSA.  Room  16.^- 
09.  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857. 

Washington  National  Records  Center. 
4205  Suitland  Road.  Washington.  DC 
20409 


IYSTEM  MANAaER(S)  AND  ADDRESS' 

Chief.  [)pbt  Mnnageme.nt  Branch. 
Division  of  Fiscal  Services.  OA/HRSA. 
Room  16A-09.  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857 


09-15-0045 

SYSTEM  NAME: 

Health  Resources  and  Services 
Administration  Loan  Repayment /Debt 
Management  Records  Systems.  HHS/ 
HRSA/BHPr 

The  following  categories  should  be 
revised: 


SYSTEM  location: 

Di\  ision  of  Fiscal  Services,  Office  of 
the  Administrator,  HRSA.  Parklawn 
Building.  Room  16-05.  5600  Fishers  Lane. 
Rockville.  MD  20857. 

Bureau  of  Health  Professions.  HRSA. 
Parklawn  Building.  Room  8-05,  5600 
Fishers  Lane.  Rockville.  MD  20857, 

Indian  Health  SeiA'ice,  Parklawn 
Building,  Room  &-05,  5600  Fishers  Lane. 
Rockville.  MD  20857. 

Bureau  of  Health  Care  Delivery  and 
Assistance,  HRSA.  Parklawn  Building. 
Room  7-05.  5600  Fishers  Lane,  Rockville, 
MD  20857, 

National  Institute  of  Drug  Abuse, 
Grants  Management  Branch.  Room  10- 
25,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  2085" 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism.  Grants  Management 
Branch.  Room  16-88,  Parklawn  Building, 
560(1  Fishers  Lane,  Rockville,  MD  20857. 

National  Institute  of  Mental  Health. 
Grants  Management  Branch.  OPS.  Room 
7C-23.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857 

National  Institutes  of  Health.  Division 
of  Financial  Management,  Federal 
Assistance.  Accounting  Branch.  Building 
31.  Room  B1B04.  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Washington,  DC 
20409. 

SYSTEM  MANAOERtSI  AND  ADDRESS: 

Policy-Coordination  Official: 
Associate  Administrator  for  Operations 
and  Management,  Health  Resources  and 
Services  Administration,  Room  14A-03. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

(Jffice  of  the  Administrator:  Chief, 
Debt  Management  Branch.  Division  of 
Fiscal  Services.  Health  Resources  and 
Services  Administration,  Room  16A-09. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

Indian  Health  Service:  Director. 
Division  of  Resource  Management, 


Indian  Health  Service.  Room  5A-38. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  MD  20857, 

Bureau  of  Health  Professions: 
Director,  Student  Assistance  Division, 
Bureau  of  Health  Professions.  Room  8- 
48.  5600  Fishers  Lane.  Rockville,  MD 
20857. 


09-15-00S4 

SYSTEM  NAME: 

National  Practitioner  Data  Bank  for 
Adverse  Information  on  Physicians  and 
Other  Health  Care  Practitioners,  HHS/ 
HRSA/BHPr. 

Minor  alterations  have  been  made  to 
this  system  notice  The  following 
category  should  be  revised: 


SYSTEM  location: 

The  Unisys  Corporation  [the 
Contractor)  operates  the  National 
Practitioner  Data  Bank  (the  Bank)  under 
contract  with  the  Bureau  of  Health 
Professions  (BHPr),  Health  Resources 
and  Services  Administration  (HRSA). 
Records  are  located  at  the  following 
addresses:  (1)  National  Practitioner  Data 
Bank.  P.O.  Box  6050.  Camarillo.  CA 
93011-6050;  (2)  Unisys  Corporation.  8301 
Greensboro  Drive.  McLean.  VA  22102; 
and  (3)  Division  of  Quality  Assurance 
and  Liability  Management.  BHPr.  HRSA, 
Room  8-67,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  MD  20857. 


09-15-0056 

SYSTEM  NAME: 

National  Vaccine  Injury 
Compensation  Program,  HHS-HRSA/ 
BHPr. 

Minor  alterations  have  been  made  to 
this  system  notice.  The  following 
categories  should  be  revised: 


SYSTEM  location: 

Bureau  of  Health  Professions  (BHPr), 
Health  Resources  and  Services 
Administration  (HRSA),  Room  702.  6001 
Montrose  Road.  Rockville,  MD  20852. 


system  MANAOER(S)  ANO  ADDRESS: 

Director.  Bureau  of  Health 
Professions.  HRSA.  Room  702.  6001 
Montrose  Road.  Rockville.  MD  20852. 

•  •  •  4  « 

(FR  Doc  91-392  Filed  1-10-91;  8:45  am) 
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Public  Health  Service 

Food  and  Drug  Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

agency:  Public  Health  Service  (PHS). 
Department  of  Health  and  Human 
Services  (HHS). 

action:  Publication  of  minor  changes  to 
systems  of  records  notices. 

SUMMARY:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals."  the  Food  and  Drag 
Administration  (FDA)  is  publishing 
minor  changes  to  its  notices  of  systems 
of  records. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
completed  the  annual  review  of  its 
systems  of  records  and  is  publishing 
below  (1)  a  table  of  contents  which  lists 
ail  active  systems  of  records  in  FDA. 
and  (2)  those  minor  changes  which 
affect  the  public's  right  or  need  to  know. 
The  last  complete  text  of  the  system 
notices  was  last  published  in  the  office 
of  the  Federal  Register's  1987  Annual 
Compilation  of  Privacy  Act  Issuances. 

Dated:  October  23. 1990. 
(effrey  A.  Nesbit, 

Associate  Commissioner  for  Public  A  ffairs. 

Table  of  Contents 

09-10-0002    Regulated  Industry  Employee 
Enforcement  Records.  HHS/FDA'OC 


09-10-0003    FDA  Credential  Holder  File 

HHS/FDA/OC 
09-10-0004     Commuracations  ;Oral  and 

Wntten)  With  the  Public.  HHS/FDA'OC 
09-10-0005    Slate  Food  and  Drug  Official 

File.  HHS/FDA/ORA 
09-10-0007    Science  .^dv;sor  Research 

Associate  Program  (SARAP).  HHS/FDA/ 

ORA 
09-10-0008    Radiation  Protection  Program 

Personnel  Monitonng  System.  HHS' 

FDA'CDRH 
09-10-0009    Special  Studies  and  Sun.e>s  on 

ro.'ii-Regulated  Products.  HHS,  FU'A. 

OMO 
og_10-00l0    Bicresearch  Monitoring 

Informafion  System,  HHS  FD.^ 
09-10-0011     Certified  Retort  Operators 

HHS  FDA/CFSAN 
09-10-0013     Employee  Conduct  Ln\  e£':i;atr.e 

Records.  HHS,  FDA,.  OMO 
0&-10-0t'15    Blood  Donors  for  Tissue  Typing 

Sera  and  Cci!  .'>inai\sis  and  Related 

Research.  H}iS/PT)A/CBER 
Oft-10-0017    Epidemiological  Research 

Studies  of  the  Center  for  '")■•  vices  and 

Radiological  Health,  HHS  FUA.'CDRH 
09-10-0018    Employee  ldentif:cat;on  Card 

Infn.Tnation  Record.  HHS/FDA  OMO 

Minor  alterations  have  been  made  to 
the  storage  and  safeguards  categories  of 
the  following  system  notice.  These 
categories  are  being  republished  in  their 
entirety; 

09-10-0013 

system  name: 

Employee  Conduct  Investigative 
Records,"  HHS/FDA/OMO. 


STORAae: 

Paper  and  automated  records,  in 
folders,  m  file  cabinets,  and  on  the  FD.-\ 
central  computer, 

SAFEOUAROS: 

1,  Authorized  Users:  Limited  access  to 
Division  of  Ethics  and  Program  Integrity 
Staff  and  authorized  support  staff  of  the 
Office  of  Management  and  Operations. 

2.  Physica:  Safeguards:  Records  are 
maintained  in  locked  rooms  withm  a 
locked  secured  area  protected  by  a  24- 
hour  building  guard  service. 

3,  Procedural  Safeguards:  Users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  have  been 
:nstructed  to  protect  such  information 
from  public  view  and  from  unauthorized 
personnel.  Access  is  strictly  limited  to 
these  employees  trained  in  accordance 
with  the  Privacy  Act  Access  to 
computer  records  is  via  user  passwords 
and  system  access  codes, 

4.  Implementation  Guidelines: 
Safeguards  are  established  in 
accordance  with  Chapter  45-13  and  PHS 
hM5-13  of  the  Department's  General 
.Administration  Manual. 

[FR  Doc  91-393  Filed  1-10-91   845  am) 
BILUNQ  CODE  41WH>1-M 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Buslnaaa  Investment 
ComiMnlee;  Audit  Guide;  Government 
Auditing  Standard* 

AQCNCy:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  adopt  an 
audit  guide  and  reopen  comment  period. 

summary:  This  document  presents  for 
review  and  comment  an  audit  guide  for 
use  in  the  performance  of  independent 
audits  of  small  business  investment 
companies  (SBICs)  in  accordance  with 
government  auditing  standards  (GAS) 
issued  by  the  Comptroller  General  of  the 
United  States.  This  document  also 
reopens  the  period  to  submit  comments 
on  the  proposed  rule  requiring  the 
adoption  of  GAS  until  February  25,  1991. 
OATtS:  Written  comments  on  the  audit 
guide  and  the  proposed  rule  must  be 
received  on  or  before  February  25. 1991. 
AOOAESSCS:  Written  comments  on  the 
audit  guide  should  be  directed  to  Peter 
L  McClintock.  Assistant  Inspector 
General  for  Auditing,  U.S.  Small 
Business  Administration,  Office  of 
Inspector  General.  4040  North  Fairfax 
Drive,  room  501.  Arlington,  VA  22203. 
Wntten  comments  on  the  proposed  GAS 
rule  should  be  directed  to  Thomas  C. 
Bresnan.  Staff  Accountant  U.S.  Small 
Business  Administration,  Office  of 
Investment,  1441  L  Street  NW.,  room 
808,  Washington.  DC  20418. 
row  WHTHIH  INPOflMATIOM  COMTACT: 
Peter  L.  McClintock.  Assistant  Inspector 
General  for  Auditing.  (703)  235-8203. 
•UPm-nNNTAKV  MNNIMATKMi:  On 
August  23,  1900.  the  Small  Business 
Administration  published  a  proposed 
rule  which,  if  adopted  in  fina!  form, 
would  require  that  audits  of  SBICs  by 
independent  public  accountants  be 
conducted  pursuant  to  GAS.  The 
proposed  rule  and  a  discussion  of  the 
significance  of  the  adoption  of  GAS  as 
an  auditing  standard  appear  at  55  FR 
34650. 

Comments  on  the  proposed  rule 
indicated  that  without  audit  guidelines 
established  by  the  Agency,  a  regulatory 
compliance  audit  under  GAS  would  be 
extremely  difficult  to  perform  and  could 
be  prohibitively  costly.  The  commenters 
argued  that  an  informed  response  to  the 
proposed  rule  could  not  be  made  until 
an  audit  guide  was  made  available  for 
review  and  comment. 

The  SEA  agreed  that  final  action  on 
the  proposed  rule  should  be  deferred 


until  an  audit  guide  containing  the 
Agency's  audit  guidelines  was  published 
and  an  opportunity  for  review  and 
comment  had  been  afforded  the  public 
The  Agency  recently  published  a  notice 
to  that  effect  in  the  Tederal  Register 

The  SBA's  audit  guide  set  forth  below 
is  being  published  for  review  and 
comment  by  the  public.  The  guide 
provides  information  on  regulatory 
compliance,  including  suggested 
compliance  tests,  as  well  as  sample 
audit  reports.  The  guide  is  not  intended 
to  be  a  complete  manual  of  procedures, 
nor  is  it  intended  to  supplant  the 
auditor's  judgment  as  to  work  that  may 
be  necessary  under  specific 
circumstances.  The  auditor  must  use 
professional  judgment  in  tailoring  the 
procedures  contained  in  the  audit  guide 
to  a  particular  audit  so  that  the  audit 
objectives  are  achieved.  At  a  minunum. 
however,  all  compliance  requirements 
contained  m  the  guide  must  be 
addressed  by  the  auditor  if  GAS  is 
adopted  as  a  standard.  In  that  event,  the 
guide  will  be  available  from  the  Agency 
as  a  Standard  Operating  Procedure  of 
the  Small  Business  Administration. 

In  order  to  allow  interested  parties  the 
opportunity  to  review  the  audit  guide  in 
conjunction  with  the  proposed  adoption 
of  GAS,  the  comment  period  on  the 
proposed  GAS  rule  is  hereby  reopened. 
The  Agency  will  accept  comments  on 
GAS  until  February  25, 1991. 

Dated  Docember  21. 1990. 
SuMui  Engelalter, 

Adwmjstrator. 

Audit  Guide  For  Use  by  Independent 
Public  Accountants  in  Audits  of  Soiall 
Business  Investment  Companies 

Foreword 

The  United  States  Small  Business 
Administration  (SBA)  requires  that 
Small  Business  Investment  Companies 
(hereinafter  referred  to  as  "SBICs"), 
submit  to  SBA.  in  a  form  acceptable  to 
the  SBA  Administrator,  annual  audited 
financial  statements  and  supporting 
data  as  a  condition  for  continued 
approval  to  participate  in  the  SBIC 
program. 

SBA  s  Office  of  Inspector  General 
developed  this  guide  to  provide 
Independent  Public  Accountants  (IPAs) 
with  information  on  compliance  testing 
as  well  as  samples  of  acceptable 
reporting. 
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Chapter  1.  General  Information 

1-1.  Purpose 

This  guide  is  to  assist  independent 
public  accountants  (IPAs)  in  performing 
audits  of  SBA  licensed  small  business 
investment  companies  (SBICs).  These 
audits  must  be  performed  in  accordance 
with  (1)  generally  accepted  auditing 
standards  as  established  by  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  and  government 
auditing  standards  as  described  in  the 
US.  General  Accounting  Office's  (GAO) 
Government  Auditing  Standards,  issued 
by  the  Comptroller  General  of  the 
United  States  (also  known  as  the 
"Yellow  Book"). 

The  objectives  of  an  audit  of  an  SBIC 
include  the  objective  normally 
associated  with  a  financial  statement 
audit — whether  financial  statements 
submitted  to  SBA  present  fairly,  in  all 
material  respects,  the  SBICs  financial 
position,  results  of  operation  and  cash 
flows,  in  accordance  with  generally 
accepted  accounting  principles. 
However,  audits  of  SBICs  have  other 
important  objectives  which  consist  of: 
(1)  Determining  whether  the  SBICs  are 
maintaining  an  internal  control 
structure,  consisting  of  policies  and 
procedures  which  provides  reasonable 
assurance  that  it  is  managing  its 
operations  of  SBA  programs  in 
compliance  with  applicable  laws  and 
regulations  and;  (2)  ascertaining 
whether  SBICs  are  operating  in 
aooordance  with  applicable  laws  and 
fegulations. 

This  guide  is  primarily  designed  to 
provide  guidance  for  compliance  testing 
and  reialed  substantive  testing  used  in 
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the  formulation  of  an  opinion  on  the 
fairness  of  the  entity's  financial 
statements.  This  guide  is  not  intended  to 
be  a  complete  manual  of  procedures,  nor 
is  it  intended  to  supplant  the  auditor's 
judgment  of  work  that  is  required  in 
various  situations.  Moreover,  audit 
procedures  contained  herein  may  not 
cover  all  circumstances  or  conditions 
encountered  in  the  audit  of  a  particular 
SBIC.  The  auditor  should  use 
professional  judgment  to  tailor  the 
procedures  so  that  the  audit  objectives 
are  achieved.  However,  all  compliance 
requirements  contained  in  this  guide 
must  be  addressed  by  the  auditor.  The 
IPA  should  contact  the  appropriate  SBA 
Inspector  General  personnel  (appendix 
3)  if  the  auditor  desires  technical 
assistance  related  to  performing  audits 
of  SBICs. 
1-2.  Auditor  Qualifications 

"Independent  public  accountant" 
means  a  public  accountant  who  meets 
qualification  and  independence 
standards,  contained  in  government 
auditing  standards.  An  accountant  will 
be  considered  not  independent  with 
respect  to  any  SBIC  with  which  he/she 
has.  or  had,  during  the  period  covered 
by  the  audit,  any  direct  financial  interest 
or  any  material  indirect  financial 
interest;  or  with  which  he/she  is,  or  was 
during  such  period,  connected  as  a 
promoter,  underwriter,  voting  trustee, 
investment  adviser,  director,  officer, 
employee,  or  provider  of  bookkeeping 
services.  Therefore,  if  such  conditions 
exist,  the  accountant  does  not  meet  the 
definition  of  an  independent  auditor  and 
cannot  perform  an  audit  in  accordance 
with  SBA  requirements.  IPAs  are  (1) 
licensed  certified  public  accountants  or 
persons  working  for  a  licensed  certified 
public  accounting  firm  or  (2)  public 
accountants  licensed  on  or  before 
December  31, 1970,  or  persons  working 
for  a  public  accounting  firm  licensed  on 
or  before  December  31, 1970. 
Accountants  and  accounting  firms 
meeting  these  licensing  requirements 
should  also  comply  with  the  applicable 
provisions  of  the  pubhc  accountancy 
law  and  rules  of  the  jurisdiction(s) 
where  the  SBIC  is  located  and  the 
iurisdiction(s)  in  which  they  are 
licensed.  This  jurisdiction(s)  must  make 
the  IPA  subject  to  regulations, 
disciplinary  measures,  or  codes  of  ethics 
prescribed  by  law. 

The  standard  on  auditor  qualifications 
requires  that  IPAs  comply  with  the 
applicable  provisions  of  the  public 
accountancy  laws  and  rules  of  the 
jurisdiction  where  the  audit  is  being 
conducted.  If  the  SBIC  is  located  in  a 
state  other  than  the  state  of  the  auditor, 
the  auditor  shall  submit  evidence  or  a 


certification  that  he  or  she  is  permitted 
to  perform  audit  related  services  in  both 
locations. 

Part  145  of  title  13  of  the  Code  of 
Federal  Regulations  prohibit  IPAs  from 
contracting  for  services  when  their  name 
is  shown  on  the  U.S.  General  Services 
Administration  Government-Wide 
Consolidated  List  of  Debarred. 
Suspended  and  Ineligible  Contractors 
and  Grantees. 

1-3.  Future  Revisions 

SBA  periodically  revises  the  SBIC 
program  compliance  requirements  and 
plans  to  issue  revisions  to  this  guide  to 
reflect  these  changes  as  we!!  as  changes 
applicable  to  audit  standards.  Revisions 
to  AICPA  Statements  on  Auditing 
Standards  (SAS)  are  contemplated.  The 
IPA  should  modify  audit  procedures  to 
accommodate  these  revisions  as  they 
are  issued  for  those  audits  performed 
prior  to  issuance  of  the  next  version  of 
this  guide.  Furthermore,  SBA  reserves 
the  right  to  make  periodic  revisions  to 
this  guide,  as  circumstances  indicate  the 
need  to  do  so.  Where  revisions  are 
made.  SBICs  will  be  promptly  notified, 
but  the  IPA  is  responsible  for  using  the 
most  current  version  of  this  guide. 


1-4.  Background 
a.  Legal  Authority 

The  Small  Business  Investment  Act  of 
1958,  as  amended,  provides  SBA  with 
the  authority  to  administer  the  SBIC 
program.  The  purpose  of  this  Act  is  to 
improve  and  stimulate  the  National 
economy,  in  general,  and  the  small 
business  segment  thereof,  in  particular, 
by  establishing  a  program  to  stimulate 
and  supplement  the  How  of  private 
equity  capital  and  long  term  loan  funds 
which  small  business  concerns  need  for 
the  sound  financing  of  their  business 
operations  and  for  their  growth, 
expansion,  and  modernization. 

Section  310  of  the  Small  Business 
Investment  Act  of  195a  as  amended, 
and  part  107  of  title  13  of  the  Code  of 
Federal  Regulations  provide  for  IPAs  to 
audit  the  books  and  records  of  SBICs. 
The  regulations  require  each  SBIC  to 
submit  to  SBA,  at  the  end  of  each  fiscal 
year,  a  report  containing  financial 
statements  for  the  fiscal  year  as  well  as 
other  management  information.  The 
report  is  to  be  prepared  in  accordance 
with  guidance  provided  by  SBA. 

b.  General  Nature  of  the  Program 
The  SBICs  licensed  by  SBA,  are 
privately  organized  and  privately 
managed  investment  firms,  yet  they  are 
participants  in  a  vital  partnership 
between  government  and  the  private 
sector  economy.  With  their  own  capital 


borrowed  funds  guaranteed  by  SBA  and 
preferred  stock,  where  appropriate,  the 
SBICs  provide  venture  capital  to  small 
independent  businesses,  both  new  and 
existing. 

c.  Office  of  Inspector  General 

The  Inspector  General  Act  of  1978 
established  the  Office  of  Inspector 
General  (OIG)  to  conduct  and  super\ise 
audits  of  SBA  programs,  prevent  and 
detect  fraud  and  abuse  in  those 
programs,  establish  guidelines  for 
determining  when  to  use  non-Federal 
auditors,  take  appropriate  steps  to 
assure  that  any  work  performed  by  non- 
Federal  auditors  complies  with 
government  auditing  standards  and  keep 
the  Administrator  and  Congress 
informed  about  any  related  problems. 

Authority  to  establish  the 
requirements  contained  in  this  guide  is 
pursuant  to  the  Inspector  General  Act  of 
1978.  as  amended.  The  Inspector 
General  is  required  to  monitor  the  work 
of  IPAs  to  ensure  audit  work  meets 
government  auditing  standards.  This  is 
done,  through  quality  control  reviews  of 
selected  IPAs'  reports  and  working 
papers.  Therefore,  the  IPA  must  make 
the  audit  working  papers  available  to 
representatives  of  SBA  upon  request. 
The  audit  engagement  letter  or 
arrangements  for  audit  between  the  IPA 
and  the  SBIC  must  allow  duly 
authorized  agents  of  the  SBA  to  examine 
the  IPA's  working  papers  supporting  the 
auditor's  reports.  Work  conducted  for 
financial  statement  audit  purposes  and 
for  the  compliance  and  reporting 
requirements  of  this  guide  must  be 
conducted  by  the  same  IPA.  Audit 
working  paper  reviews  will  normally 
take  place  at  the  IPA's  office.  However, 
if  the  IPA  requests,  working  papers  may 
be  sent  to  the  SBA  OIG  office  for  the 
review.  It  is  expected  that  selected 
copies  of  the  IPAs  working  papers  will 
be  reproduced  by  OIG. 

Whenever  an  evaluation  of  an  audit 
report  or  working  papers  discloses 
inadequacies,  the  IPA  may  be  asked  to 
take  corrective  action.  If  the  OIG 
determines  that  the  audit  report  and/or 
working  papers  are  substandard  or 
contain  major  inadequacies,  referral  to 
the  cognizant  State  Board  of 
Accountancy  and/or  AICPA  will  be 
considered. 

d.  Reference  Material. 

It  is  essential  that  the  IPA  have  an 
adequate  understanding  of  the  various 
aspects  and  requirements  of  the  SBIC 
program  In  this  regard,  it  is  highly 
recommended  that  IPAs  obtain  the 
necessary  materials  to  become  familiar 
with  program  requirements.  The  SBA's 
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regulationa  and  requirements  fur  SBICs 
are  published  in  the  Code  of  Federal 
Ref|ulationi  (13  CPR  part  107)  and  SBA 
Policy  and  Procedural  Releases  Each 
SBIC  should  have  a  complete  and 
current  set  of  SBA's  issuances  in  its 
offices. 

Chapter  2.  PUnnios  and  Completing  the 
Audit 

2-1.  Audit  Objectives.  Scope  and 
Coverage 

a.  Audit  Objectives 

The  objectives  of  the  audit  are  to 
determine': 

(1)  Whether  the  SBICs  financial 
statements  and  required  supporting  data 
fairly  present  the  financial  position  and 
results  of  operations  in  accordance  with 
generally  accepted  accounting 
principles. 

(2)  Whether  an  adequate  internal 
control  structure  has  been  established  to 
ensure  compliance  with  laws  and 
regulations  that  may  have  a  material 
impact  on  the  financial  statements. 
Note:  Portfolio  values  and  changes  in 
values  of  securities  held  by  investment 
companies  normally  can  have  the  most 
material  impact  of  the  financial 
statement  p'-psentation.  Therefore, 
emphasis  must  be  placed  on  the 
auditor's  assessment  of  the  SBICs 
valuation  policies  and  procedures  during 
the  auditor's  evaluation  of  the  internal 
control  structure. 

(3)  Whether  the  SBIC  has  complied 
with  laws  and  regulations  for  those 
transactions  and  events  that  may  have  a 
material  effect  on  the  financial 
statements. 

b  Audit  Scope 

(1)  The  audit  must  be  sufficiently 
comprehensive  in  scope  to  permit  the 
expression  of  an  opinion  on  the 
financial  statements  and  supporting 
data  in  the  reports  and  must  be 
performed  in  accordance  with 
government  auditing  standards  and 
audit  requirements  as  set  forth  in  this 
guide.  The  IPA's  report  must  state  that 
the  audit  was  performed  in  accordance 
with  government  auditing  standards  and 
the  requirements  set  forth  in  this  audit 
guide.  As  used  in  these  instmctions.  the 
term  "expression  of  opinion  '  includes, 
(1)  an  unqualified  opinion.  (2)  a  qualified 
opinion.  (3)  a  disclaimer  of  opinion,  or 
14)  an  adverse  opinion.  If  either  a 
qualified  or  adverse  opinion  is 
expressed  or  if  an  opinion  is  disclaimed, 
the  reasons  therefore  must  be  stated. 

(2)  SBA  s  Office  of  Inspector  General 
also  conducts  periodic  audits  of  SBICs 
These  audits  are  classified  as 
performance  audits  in  accordance  with 
government  auditing  standards.  The 


OIC's  performance  audits  generally 
concentrate  on  the  %IC'b  compliance 
with  SBA  s  laws  and  regulations. 

This  guide  is  not  intended  to  require 
the  IPA  to  perform  audit  steps  that 
duplicate  the  OIC's  audit  work. 
Therefore,  the  SBIC  can  limit  the  audit 
scope  based  on  the  audit  work  done  by 
the  GIG  This  may  only  be  done  during 
years  where  the  OlG's  audit  period 
includes  at  least  six  months  of  the  audit 
period  under  review  by  ihe  IPA  and  the 
OlG's  report  has  been  issued.  The  IPA 
need  not  issue  a  report  on  compliance 
with  laws  and  regulations  and  may 
eliminate  substantive  audit  tests  for 
compliance  The  IPA  should  consider 
the  results  of  the  OIG  work  and  any 
corresponding  corrective  action  taken 
by  SBA  to  determine  if  it  impacts  on  the 
IPA's  opinion  of  the  SBICs  financial 
statements.  The  guidance  found  in 
generally  accepted  auditing  standards 
AU  section  543  should  be  followed. 

c.  Auditor's  Opinion 

The  opinion  should  state  whether  the 
basic  financial  statements  present  fairly 
the  financial  position  of  the  SBIC  as  of 
the  audit  date,  and  the  results  of  its 
operHtions  for  the  period  then  ended,  in 
conformity  with  generally  accepted 
accounting  principles. 

In  addition,  the  opinion  should  state 
that  the  supporting  data  has  been 
subjected  to  the  audit  procedures 
applied  in  the  audit  of  the  basic 
financial  statements  and  is  fairly  stated 
in  all  material  rtjspects  in  relationship  to 
the  financial  statements  taken  as  a 
whole  (Guidance  for  this  may  be  found 
in  AICPA  AU  551.) 

d.  Internal  Control  Evaluation  and  Tests 
of  Compliance  With  Laws  and 
Regulations 

The  IPA  18  also  required  to  review, 
evaluate  and  comment  on  the  adequacy 
of  the  system  of  internal  controls 
maintained  bv  the  SBIC.  The  IPA  shall 
report  on  his/her  understanding  of  the 
SBIC  8  internal  control  structure  and  the 
assessment  of  control  risk  as  part  of  the 
financial  audit.  The  IPA  must  identify  at 
a  minimum,  (1)  the  SBICs  significant 
internal  accounting  controls,  (2)  the 
controls  identified  that  were  evaluated. 
(3)  the  controls  identified  that  were  not 
evaluated  (the  IPA  may  satisfy  this 
requirement  by  identifying  any 
significant  classes  of  transactions  and 
related  assets  not  included  in  the 
evaluation),  and  (4)  any  material 
weaknesses  identified  as  a  result  of  the 
SBICs  failure  to  adhere  to  the  certain 
specific  provisions  of  SBA  regulations 
and  procedures  applicable  to  the  SBICs 
operations.  A  separate  report  pertaining 
to  the  evaluation  of  the  SBICs  internal 


control  structure  must  be  submitted  to 
SBA  under  the  same  requirements  as  the 
annual  report. 

In  reviewing  the  SBICs  internal 
control  structure,  the  IPA  must 
determine  if  the  SBIC  has  established 
(preferably  in  writing),  adequate 
policies,  practices,  procedures  and 
controls  particularly  with  regard  to 
safeguarding  of  its  assets  and  monitor 
the  reliability  of  its  financial  data, 
personnel,  portfolio,  funds  and 
equipment.  T^e  establishment  of  formal 
portfolio  valuation  policies  by  an  SBIC 
as  well  as  the  implementation, 
administration  and  amplification  of  such 
policies  by  management  are  of 
considerable  importance.  The  \?.\ 
should  determine  whether  or  not  such 
policies  have  been  put  in  place  and  are 
operating.  Note:  SBA  policy  and 
procedural  release  #2006  (1975) 
provides  guidance  to  SBICs  as  to  proper 
techniques  and  standards  to  be  followed 
in  valuing  their  portfolios. 

The  IPA  is  not  expected  to  perform  a 
property  appraisal  or  to  attest  to  the 
soundness  of  SBICs  underwriting. 
However,  the  IPA  can  effectively 
determine  compliance  with  SBA 
requirements  and/or  SBICs  operating 
procedures  and  should  report  on 
significant  deviations.  Basically,  the 
auditor  should  determine  if  the 
operating  procedures  are  acceptable, 
consistently  applied  and  reasonably 
supported  by  underlying  documentation. 

Furthermore,  the  IPA  shall  provide  a 
separate  report  on  compliance  with 
applicable  laws  and  regulations, 
specifically  those  required  to  be 
reviewed  by  this  guide. 

Audit  Compliance  and  Internal 
Control  suggested  tests  provided  in  this 
audit  guide  are  desigTied  to  assist  the 
IPA  in  the  audit  of  compliance  and 
internal  control  matters  which  are  of 
particular  interest  to  SBA.  The  IPA's 
conclusions  on  compliance  and  internal 
controls  should  be  based  on  a  review  of 
procedures  and/or  audit  tests  of 
transactions.  The  working  papers  should 
document  the  actual  audit  work 
performed  and  should  be  appropriately 
cross-referenced.  The  IPA  may  also  cite 
conditions  which  mitigate  disclosed 
weaknesses.  The  documentation  must 
become  a  permanent  part  of  the  IPA's 
working  papers  which  are  subject  to 
review  by  a  duly  authorized  SBA 
representative. 

Materiality  should  be  determined  in 
accordance  with  SAS  No.  47,  Auditing 
Risk  and  Materiality  in  Conducting  an 
Audit.  For  purposes  of  reporting  on 
conditions  that  relate  to  an  entity's 
internal  control  structure,  reportable 
conditions  should  be  determined  in 
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accordance  with  SAS  No.  60, 
Communication  of  Internal  Control 
Structure  Related  Matters  Noted  in  the 
Audit.  While  determining  a  "reportable 
condition"  is  a  matter  of  IPA  judgment. 
SBA  expects  that  any  condition  showing 
a  lack  of  compliance  with  the  SBA 
requirements  included  in  this  guide  is 
such  a  condition  and  should  be  reported 
to  SBA. 

e.  Consideration  of  Internal  Controls 

Government  Auditing  Standards 
require  that  a  sufficient  understanding 
of  the  internal  control  structure  be 
obtained  to  plan  the  audit  and  to 
determine  the  nature,  timing,  and  extent 
of  tests  to  be  performed.  In  fulfilling  the 
audit  requirement  relating  to  an 
understanding  of  the  internal  control 
structure  and  assessing  the  level  of 
control  risk,  the  auditor  should  follow, 
at  a  minimum,  the  guidance  contained  in 
SAS  No.  55.  Consideration  of  the 
Internal  Control  Structure  in  a  Financial 
Statement  Audit.  In  addition,  when 
auditing  an  SBIC.  the  auditor  is  required 
to  determine  and  report  on  whether  the 
SBIC  has  an  internal  control  structure 
designed  to  provide  reasonable 
assurance  that  it  is  managing  its 
operations  of  SBA  program  activities  in 
compliance  with  applicable  laws  and 
regulations.  Thus,  the  internal  control 
structure  must  be  tested  regardless  of 
whether  the  auditor  intends  to  place 
reliance  on  it. 

f.  Audit  Sampling  and  Other 
Requirements 

Generally,  the  auditor  should  use 
professional  judgment  to  determine  how 
many  items  to  test  in  support  of  his/her 
report  on  the  SBICs  compliance  with 
applicable  SBA  laws  and  regulations. 
However,  some  evidence  of  testing  of 
the  areas  contained  in  this  guide  must 
be  in  place.  Where  the  auditor  decides 
not  to  undertake  detailed  testing,  the 
reasons  must  be  appropriately 
explained  and  documented  in  the  IPA's 
working  papers. 

The  auditor  is  required  to  obtain 
written  representations  from 
management  as  part  of  an  audit  made  in 
accordance  with  generally  accepted 
auditing  standards.  Written 
representations  by  management  should 
also  be  obtained  for  matters  concerning 
compliance  with  SBA  laws  and 
regulations,  noncompliance  with  which, 
has  or  could  have  a  material  effect  on 
the  financial  statements.  Additional 
guidance  is  provided  in  SAS  No.  19. 
Client  Representation  in  SAS  No.  12 
Inquiry  of  a  Client's  Lawyer  Concerning 
Litigation.  Claims,  and  Assessments. 


2-2.  Audit  Standards 

The  audit  work  must  be  performed  in 
accordance  with  government  auditing 
standards  (Yellow  Book)  which  pertain 
to  financial  audits.  The  AICPA  issued 
generally  accepted  auditing  standards 
are  incorporated  in  the  Yellow  Book  by 
reference. 

2-3.  Audit  Requirements 

The  following  audit  requirements  are 
not  intended  to  limit  the  scope  of  audit, 
the  examination  of  transactions,  or  the 
extent  of  testing.  The  audit  coverage  and 
testing  will  be  determined  by  the  IPA  in 
accordance  with  prescribed  auditing 
standards  and  should  be  shown  in  the 
audit  working  papers.  Except  as 
indicated,  the  IPA  must  report  on  the 
results  of  each  of  the  follows: 

a.  Audit  of  Annual  Financial  Statements 

Each  SBIC  must  submit  annual 
audited  financial  statements  and 
supporting  schedules  no  later  than  the 
last  day  of  the  third  month  following  the 
close  of  the  period  covered  by  the  audit. 
Consolidated  financial  statements  are  to 
be  filed  with  SBA  only  where  the 
corporate  SBIC  has  a  management 
consulting  subsidiary.  Combined 
financial  statements  are  to  be  filed  with 
SBA  only  where  the  limited  partnership 
SBIC  has  an  investment  in  a 
management  company. 

Under  SBA  regulations,  management 
consulting  companies  are  to  be  wholly 
owned  are  to  be  consolidated  or 
combined  with  the  SBIC. 

Under  certain  circumstances,  a  SBIC 
may  temporarily  own  more  than  50 
percent  equity  position  in  a  financed 
concern.  Such  investments  are  to  be 
reported  on  the  fair  value  basis  and 
classified  as  loans  and  investments 
rather  than  being  reported  on  a 
consolidated  basis  with  the  SBIC. 

b.  Compliance  Testing 

The  IPA's  audit  of  SBICs  will  include 
testing  for  compliance  with  the 
applicable  laws  and  regulations.  The 
suggested  minimum  areas  for 
compliance  tests  included  in  this  guide 
(appendix  1)  are  only  intended  to  assist 
the  IPA  in  reviewing  the  SBICs  files  and 
fulfilling  the  audit  requirements  of 
testing  for  compliance  These  areas  do 
not  purport  to  be  all-inclusive,  nor  are 
they  intended  to  supplant  any  laws, 
regulations  or  policies  applicable  to  the 
SBIC  program. 

The  evaluation  of  the  significance  of 
departures  from  compliance  with  SBA 
laws  and  regulations  requires  the 
exercise  of  professional  judgment  by  the 
IPA.  The  use  of  this  guide  for 
compliance  testing  is  not  intended  to 


li.Tiit  that  judgment.  However,  if  the  IPA 
does  not  perform  the  suggested 
compliance  tests,  the  IPA  must  justify 
such  departures  in  the  audit  working 
papers. 

c  Evaluation  of  Internal  Control 

Structure 

The  audit  shall  include  an  evaluation 
of  the  internal  control  structure.  Both 
AICPA  standards  and  government 
auditing  standards  specify  the  need  for 
a  proper  evaluation  of  the  internal 
control  structure  as  part  of  the  audit. 
The  evaluation  establishes  a  basis  for 
determining  the  extent  to  which  auditing 
procedures  are  to  be  restricted  and  are 
intermediate  steps  in  forming  an  opinion 
or  the  financial  statements. 

Note:  Whenever  possible,  the  auditor's 
reports  should  include  recommendationt  to 
effect  comphance  with  laws  and  regulations 
and  improve  internal  controls  when 
significant  instances  of  noncompliance  or 
significant  weaknesses  in  the  internal  control 
structure  are  noted. 

2-4.  Exit  Conference 

At  the  conclusion  of  the  audit,  an  exit 
conference  is  to  be  held  with  SBIC 
officials  to  discuss  the  audit  findings 
and  obtain  comments  from  those 
officials  on.  (1)  the  correctness  and 
completeness  of  the  facts  presented  and 
whether  they  agree  with  the  audit 
conclusions,  and  (2)  any  action  the  SBIC 
officials  plan  to  take  or  reasons  for  not 
taking  action. 

Chapter  3.  Reporting  Requirements 

3-1.  Genera! 

The  IPA  is  responsible  for  preparing  a 
report  rendenng  an  opinion  on  the 
SBICs  fiscal  year-end  financial 
statements  and  supporting  schedules,  as 
well  as  reporting  on  tests  for  compliance 
and  the  evaluation  of  the  SBICs  internal 
control  structure.  The  IPA's  opinion  and 
statements  regarding  the  compliance 
tests  and  study  of  the  internal  control 
structure  must  be  provided  in  separate 
reports.  When  the  IPA  submits  a 
management  letter  to  the  SBIC  s 
management  discussing  other  matters 
and  exceptions,  the  IPA  s  management 
letter  and  any  response  to  the  letter 
should  accompany  the  other  three 
reports. 

The  original  and  one  copy  of  each  of 
the  IPA's  reports  is  submitted  by  an 
SBIC  to  SBA  as  soon  as  practicable  after 
completion  but  not  later  than  the  last 
day  of  the  third  month  following  the 
close  of  the  period  covered  by  the  audit. 
Copies  of  any  transmittal  letter,  special 
reports,  or  similar  communications 
furnished  to  the  SBIC  by  the  IPA  should 
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be  attached  to  the  report.  One  copy  of 
the  report  and  related  correspondence 
shall  be  submitted  by  the  IPA  to  the 
Office  of  Inspector  General-Assistant 
Inspector  General  for  Auditing  (see 
Section  3-4  for  the  address). 

3-2.  Audit  Reports 

a.  Independent  Auditor's  Report 

Sample  IPA  reports  are  illustrated  in 
appendix  2  of  this  guide.  The  report 
must  contain  an  opinion  on  the  fairness 
with  which  the  SBIC's  statements  show 
the  financial  position  and  the  results  of 
operations.  The  IPA  must  also  express 
an  opinion  as  to  whether  the  supporting 
schedules  are  fairly  stated  in  all 
material  respects  in  relation  to  the  basic 
financial  statements  taken  as  a  whole. 
In  addition,  an  opinion  must  be 
expressed  as  to  the  SBIC's  securities 
valuation  procedures  and  the 
appropriateness  of  the  supportin<? 
documentation. 

b.  Report  on  the  Internal  Control 

The  IPA  must  report  on  the  SBIC's 
internal  control  structure.  The  report 
shall  include  as  a  minimum,  (1)  the 
scope  of  the  IPA's  work  in  obtaining  an 
understanding  of  the  internal  control 
structure  and  in  assessing  the  control 
risk.  (2)  the  SBIC's  significant  internal 
controls  or  control  structure  including 
the  controls  established  to  ensure 
compliance  with  laws  and  regulations 
that  have  a  material  impact  on  the 
financial  statements,  and  (3)  the 
reportable  conditions,  including  the 
identification  of  material  weaknesses, 
identified  as  a  result  of  the  IPA's  work 
in  understanding  and  assessing  the 
control  risk. 

Appendix  2  contains  sample  Reports 
on  Internal  Control  (one  for  instances  of 
no  reportable  conditions  and  one  for 
instances  of  reportable  conditions). 

c.  Report  on  Compliance  With  Laws  and 
Regulations 

The  IPA's  audit  of  SBICs  should 
include,  at  a  minimum,  the  compliance 
testing  included  in  this  guide.  The 
compliance  tests  are  intended  to  guide 
the  IPA  in  reviewing  the  SBIC's  records 
and  in  fulfilling  audit  requirements. 
Reporting  material  instances  of 
noncompliance  with  laws  and 
regulations  is  a  matter  of  the  IPA's 
professional  judgment.  However,  it  is 
expected  that  errors  or  exceptions 
which  the  IPA  judges  to  be  significant  or 
that  represent  a  pattern  of 
noncompliance  with  SBA  regulations  or 
instructions  must  be  included  in  the 
auditor's  report.  Minor  procedural 
noncompliances  that  are  not  material  to 
the  financial  statements  or  illegal  need 


only  be  disclosed  in  the  management 
letter.  Therefore,  all  events  of 
noncompliance  whether  judged  to  be 
material  or  otherwise  must  be  reported 
to  SBA  (i.e.,  formal  report  and/or  a  copy 
of  the  management  letter).  Normally, 
events  of  noncompliance  judged  to  be 
immaterial  are  noted  and  reported  in  a 
management  letter.  This  fact  should  be 
indicated  in  the  compliance  report  by 
using  the  following  language,  "We  also 
noted  additional  matters  of 
noncompliance  which  were  not 
considered  material  and  we  have 
reported  these  matters  to  management 
in  a  separate  letter  dated  (date}." 

The  IPA  should  attempt  to  identify  the 
conditions,  criteria,  cause  and  effect  of 
each  weakness  to  permit  timely  and 
proper  corrective  actions. 

The  report  on  compliance  testing 
should  include  the  IPA's 
recommendations  and  observations 
warranting  the  attention  of  the  SBIC  and 
SBA  officials.  The  reviews  and 
comments  of  SBIC  management  should 
be  included  for  each  item.  Comments 
should  also  be  made  as  to  the  status  of 
the  corrective  action  taken  by  the  SBIC 
on  these  items. 

Appendix  2  contains  sample  Reports 
on  Compliance  (one  for  no  instances  of 
noncompliance  and  one  for  instances 
where  noncompliances  are  noted). 

3-3.  Reporting  Errors,  Irregularities  or 
Illegal  Acts 

The  auditor  should  assess  the  risk  that 
errors  and  irregularities  may  cause  the 
financial  statements  to  contain  a 
material  misstatement.  The  auditor 
should  design  the  audit  to  provide 
reasonable  assurance  of  detecting  errors 
or  irregularities  that  are  material  to  the 
financial  statements.  The  auditor  should 
also  apply  audit  procedures  specifically 
directed  to  ascertain  whether  an  illegal 
act  has  occurred.  When  the  auditor 
becomes  aware  of  information 
concerning  a  possible  illegal  act,  the 
auditor  should  obtain  an  understanding 
of  the  nature  nf  the  act,  the 
circumstances  in  which  it  occurred,  and 
sufficient  other  information  to  evaluate 
the  effect  on  the  financial  statements.  If 
the  auditor  becomes  aware  of  illegal 
acts  or  indications  of  such  acts,  the 
auditor  will  promptly  prepare  a  separate 
written  report  concerning  the  acts  and 
include  all  facts  and  circumstances 
surrounding  the  matter.  The  IPA  shall 
promptly  advise  the  highest  responsible 
official  of  the  SBIC  concerning  any 
apparent  defalcation  or  fraudulent  or 
illegal  act  that  may  come  to  his/her 
attention  in  connection  with  the  audit. 
The  IPA  must  obtain  documented 
assurance,  prior  to  issuance  of  the  audit 
report,  that  the  SBIC  has  fully  disclosed 


the  particulars  of  the  possible  illegal  act 
to  SBA's  Investment  Division  and  Office 
of  Inspector  General.  If  the  SBIC  does 
not  make  such  notifications  to  SBA 
within  30  days  or  does  not  provide  the 
IPA  evidence  of  notification,  the  IPA 
must  make  the  notifications. 

The  auditor  should  also  use  discretion 
to  avoid  any  actions  which  would 
compromise  the  protection  of  an 
individual's  right  and  the  integrity  of 
any  official  inquiries.  For  supporting 
guidance,  see  Government  Auditing 
Standards  and  the  AICPA's  statements 
on  auditing  standards  No.  53  and  54 
entitled  The  Auditors  Responsibility  to 
Detect  and  Report  Errors  or 
Irregularities  and  Illegal  Acts  by  Clients, 
respectively. 

J-#.  Other 

Questions  relative  to  audit  testing  or 
the  handling  of  irregularities  disclosed 
during  the  audit  should  be  addressed  to: 
Office  of  Inspector  General.  Assistant 
Inspector  General  for  Auditing,  SBA,  4th 

&  D  St.  SW.,  Rm Washington, 

DC  204 (202) 

Questions  relative  to  SBA  SBIC 
regulations  or  requirements  should  be 
addressed  to:  Director,  Office  of 
Investment,  SBA,  4th  &  D  St.  SW.,  Rm 
Washington,  DC  204 (202) 

Appendix  1 — Suggested  Tests  for 
Compliance 

To  assist  the  IPA  in  conducting  the 
compliance  aspects  of  the  audit,  this 
Appendix  includes  suggested  minimum 
compliance  tests  pertaining  to  the 
regulatory  requirements  stated  in  the 
Small  Business  Investment  Act  of  1958 
as  amended.  These  tests  are  not 
intended  to  be  substitutes  for  the 
applicable  laws,  regulations  and  policies 
and  are  not  to  limit  the  IPA's  judgment 
as  to  the  work  needed  to  fulfill  the  audit 
requirements  and  to  meet  government 
auditing  standards. 

In  addition  to  the  testing  necessary  to 
report  on  the  required  financial 
statements,  supporting  data  and  on  the 
internal  control  structure,  the  IPA 
should  also  perform  procedures  to 
provide  reasonable  assurance  that  the 
SBIC  is  complying  with  laws  and 
regulations  pertaining  to  the  SBA  SBIC 
program.  The  objectives  of  tests  of 
compliance  with  laws  and  regulations 
are  to  (1)  determine  whether  there  have 
been  events  of  noncompliance  that  may 
have  material  effect  on  the  financial 
statements,  and  (2)  provide  a  basis  for  _ 
reporting  on  the  SBIC's  compliance  with 
such  laws  and  regulations.  Accordingly, 
the  tests  of  compliance  with  laws  and 
regulations  are  substantive  tests  usually 
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accomplished  by  examining  supporting 
documentation.  In  determining  the 
extent  of  substantive  tests  of 
compliance  with  laws  and  regulations 
that  are  required,  the  IPA  may  choose  to 
rely  on  the  internal  control  structure 
designed  to  ensure  compliance  in  order 
to  reduce  the  extent  of  substantive 
testing. 

To  rely  on  the  internal  control 
structiu-e,  the  EPA  must  obtain  a 
sufficient  level  of  understanding  about 
its  operation.  Gaining  a  strong 
understanding  of  the  internal  control 
structure  is  important  to  adequately 
assess  compliance  with  laws, 
regulations  and  SBA  requirements,  and 
should  be  documented  through  the  use 
of  flow  charts  and/or  narrative 
descriptions. 

In  general,  "good "  internal  control 
exists  when  no  one  person  is  in  a 
position  to  make  significant  efforts  to 
perpetrate  significant  irregularities 
without  timely  detection.  Therefore,  an 
internal  control  structure  should  include 
those  procedures  necessary  to  assure 
timely  detection  of  a  failure  of 
accountability,  and  such  procedures 
should  be  performed  by  competent 
persons  who  have  no  incompatible 
duties.  Existence  of  prescribed  Internal 
control  procedures  is  necessary  but  not 
sufficient  for  effective  internal  control. 
For  example,  prescribed  procedures  that 
are  not  actually  performed  do  nothing  to 
establish  control.  Consequently,  the  IPA 
must  give  thoughtful  attention,  not  only 
to  the  prescribed  set  of  procedures,  but 
also  to  the  practices  actually  followed. 
That  can  be  accomplished  through 
inquiry,  observation,  testing,  or  a 
combination  thereof. 

While  specific  compliance 
requirements  and  suggested  minimum 
audit  areas  are  provided  in  this  guide, 
the  IPA  should  be  familiar  with  relevant 
statutes  and  sections  of  the  Code  of 
Federal  Regulations  to  obtain  a 
complete  understanding  of  the 
compliance  requirements.  Specific 
requirements  may  change  periodically, 
and  IPAs  should  be  alert  to  this 
possibility  through  their  contacts  with 
the  SBIC  organization  and  other  means. 
Although  each  suggested  compliance 
requirement  should  be  tested  by  the  IPA; 
the  IPA  should  apply  professional 
judgment  to  determine  specific  audit 
procedures  necessary  to  be  applied 
under  the  circumstances. 

Suggested  Compliance  Tests 


a.  Overline  Limitation -. 

b.  Cost  of  Money  Limitation — ~..~ 

c.  Operations  Under  the  Act 


d.  Control  of  Small  Concern.- 

e.  Prohibited  Use  of  Funds 

f.  Conflicts  of  Interest _.. 

g.  Minimum  Period  of  Financing.^ 


Overline  Limitation  (13  CFR  107.303) 

Without  SBA's  written  approval,  a 
section  301(c)  SBIC  shall  not  provide 
financial  assistance,  including 
commitments  and  guarantees,  to  an 
individual  small  concern  (including  any 
affiliated  concerns)  that  in  aggregate 
exceeds  20  percent  of  the  SBIC's  private 
capital.  For  section  301(d)  SBICs,  the 
limitation  is  30  percent  of  its  private 
capital.  For  this  computation  only,  the 
SBIC's  private  capital  ^ay  be  increased 
by  including  the  net  uiuealized  gains  of 
the  SBIC  represented  by  marketable 
securities  subject  to  the  conditions  set 
forth  in  13  CFR  107.303(b). 

Concerns  are  affiliates  of  each  other 
when  either  directly  or  indirectly  (1)  one 
concern  controls  or  has  the  power  to 
control  the  other  or  (2)  a  third  party  or 
parties  control  or  has  the  power  to 
control  both.  In  determining  whether 
concerns  are  independently  owned  and 
operated  and  whether  or  not  affiliation 
exists,  consideration  shall  be  given  to  all 
appropriate  factors,  including  common 
ovraership,  common  management,  and 
contractual  relationships.  Control  may 
be  affirmative  or  negative  and  it  is 
immaterial  whether  it  is  exercised  so 
long  as  the  power  to  control  exists.  For 
example,  a  party  owning  50  percent  of 
the  voting  stock  of  a  concern  would 
have  negative  power  to  control  such 
concern  since  the  party  can  block  any 
action  of  the  other  stockholders. 

While  reviewing  the  SBICs  portfolio 
of  fmanced  concerns,  the  IPA  should: 

1.  Ascertain  whether  the  SBIC  has 
provided  financings  to  an  Individual 
small  concern  (including  their  affiliates) 
in  an  aggregate  amoimt  that  exceeds  the 
limitation. 

2.  Determine  whether  the  SBIC  has 
written  correspondence  from  SBA 
granting  approval  to  exceed  the 
financing  limitation  for  financed  small 
concerns  and,  if  applicable,  their 
affiliates. 

3.  Assure,  where  the  increased 
financing  limitation  is  used,  that  the 
SBIC  has  documentation  supporting  the 
increased  limitation  and  applicable 
maintenance  features  as  set  forth  in  13 
CFR  107.303(b). 

Cost  of  Money  Limitation  (13  CFR  107.3 
and  107.302) 

Subject  to  lower  ceilings  prescribed 
by  local  law,  the  cost  of  money  (see  13 


CFR  107  J  for  defmiUon)  charged  by  a 
SBIC  shall  not  exceed  the  following: 

Loans 

(1)  If  the  current  debenture  rate  is  6 
percent  per  annum  or  lower,  the  cost  of 
money  shall  not  exceed  15  percent,  or 

(2)  If  the  current  debenture  rate  is  in 
excess  of  8  percent  per  armum,  the  cost 
of  money  shall  not  exceed  the  sum  of 
the  current  debenture  rate  plus  7 
percentage  points,  but  rounded  off  to  the 
next  lowest  eighth  of  one  percent 

Debt  Securities 

(1)  If  the  current  debenture  rate  is  8 
percent  per  annum  or  lower,  the  cost  of 
money  shall  not  exceed  14  percent,  or 

(2)  If  the  current  debenture  rate  is  in 
excess  of  8  percent  per  aimum.  the  cost 
of  money  shall  not  exceed  the  sum  of 
the  current  debenture  rate  plus  6 
percentage  points,  but  rounded  off  to  the 
next  lowest  eighth  of  or.c  percent. 

Ceiling  on  Specific  financing 

The  maximum  cost  of  money  on  any 
specific  fmancing  shall  be  determined 
with  reference  to  the  debenture  rate  in 
effect  at  the  time  of  first  disbursement  or 
when  a  legally  binding  written 
commitment  was  issued,  whichever 
occurs  first.  A  fluctuating  interest  rate  is 
nevertheless  subject  to  the  maximum 
cost  of  money  limitation  in  effect  at  the 
time  of  commitment,  or  of  first 
disbursement  if  no  legally  binding 
written  commitment  was  issued. 

.Applicability  to  existing  financings 

The  maximum  annual  cost  of  money 
on  any  financing  made  or  committed 
before  April  16, 1980  shall  in  no  event 
exceed  the  lesser  of  15%  or  any  lower 
rate  prescribed  by  local  law. 

While  reviewing  the  SBICs  portfolio 
of  financed  concerns,  the  IPA  should: 

1.  Determine  whether  the  SBIC  has 
provided  financings  to  small  concerns  in 
the  form  of  loans  or  debt  securities  that 
exceed  the  cost  of  money  limitation. 

2.  Where  the  interest  rate  is 
fluctuating,  e.g.,  prime  plus,  determine 
whether  the  cost  of  money  charged  by 
the  SBIC  is  lunited  to  an  amount  not  to 
exceed  that  allowed  by  SBA  at  the  time 
of  fmancing. 

Note.  A  cost  of  money  violation  usually 
occurs  from  excessive  fees,  unusual  fees  and/ 
or  discounts  on  loans.  Therefore,  audit 
emphasis  should  be  placed  on  the  fee  aspect 
of  financmji&. 

Operations  Under  The  Act  (13  CFR 
107.703) 

An  SBIC  shall  be  an  incorporated 
body  or  a  limited  partnership  organized 
and  chartered  or  otherwise  existing 
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under  State  law  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
lawful  activities  that  are  contemplated 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended. 

In  connection  with  the  audit 
engagement,  the  IPA  should  obtain 
representatives  from  the  SBIC  regarding 
its  compliance  with  State  and  Federal 
laws  and  regulations  and  its  lawful 
operation  as  contemplated  by  the  Act. 
While  conducting  the  audit,  the  IPA 
should  be  alert  for  situations  which  may 
indicate  the  SBIC  has  engaged  in 
unlawful  or  other  activities  not 
contemplated  by  the  Act.  Of  specidl 
concern  to  SBA,  is  that  SBICs  are 
financing  concerns  not  meeting  the 
definition  of  "small"  (13  CFR.  part  121) 
and  the  financing  proceeds  are  used  for 
nonbusiness  purposes. 

Control  of  Small  Concern  (13  CFR 
107.801) 

The  SBIC.  or  an  SBIC  and  its 
associates,  or  two  or  more  SBICs  are 
prohibited  from  assummg  control  of  a 
small  concern.  However,  if  control  is 
deemed  necessary  for  the  SBIC  to 
protect  its  investment,  the  SBIC  may 
assume  control  of  a  small  concern  if  (1) 
it  has  entered  into  a  written  plan,  (2)  the 
plan  is  enforceable  by  the  small  concern 
or  its  shareholders,  providing  for 
relinquishment  of  control  within  a 
reasonable  time,  not  to  exceed  seven 
years.  The  plan  shall  be  filed  with  SBA 
and  the  small  concern  within  30  days 
after  control  is  acquired  and  is  subject 
to  SBA's  post  approval  as  to  form  and 
substance. 

Control,  as  defined  in  13  CFR  107.3, 
means  the  possession,  direct  or  indirect. 
of  the  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  a  SBIC  or  a  small  concern 
whether  through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise. 

While  reviewing  the  SBICs 
investment  files,  the  IPA  should: 

1.  Determine  whether  the  SBIC  has 
assumed  control  of  small  concerns. 

2.  Ascertain  whether  the  SBIC  has 
submitted  plans  of  relinquishment  to 
SBA  in  a  timely  manner  for  small 
concerns  of  which  the  SBIC  has 
assumed  control. 

Prohibited  Use  of  Funds  (13  CFR 
107.901] 

The  SBIC  is  prohibited  from  providing 
financial  assistance  to  small  concerns: 

(a)  For  relending  or  reinvesting  if  the 
primary  business  activity  involves 
directly  or  indirectly  providing  funds  to 
others,  the  purchase  of  debt  obligations, 
factoring,  or  long-term  leasing  of 
equipment  with  no  provision  for 
maintenance  or  repair.  However, 


venture  capital  financing,  as  defined  in 
13  CFR  107.202(b),  of  any  disadvantaged 
small  cbncern  engaged  primarily  in 
relending  or  reinvesting  activities  is 
permitted,  except  for  banks  and  savings 
and  loans  association  not  insured  by 
agencies  of  the  Federal  government,  and 
agricultural  credit  companies.  Without 
SBA's  prior  written  approval,  the 
aggregate  of  such  financings  shall  not 
exceed  the  SBICs  private  capital  as  of 
the  close  of  any  full  fiscal  year. 

(b)  For  purchasing  stock  directly  or 
indirectly  in  or  otherwise  providing 
capital  for  a  SBIC.  or  to  repay  an 
indebtedness  to  accomplish  such 
purpose. 

(c)  That  is  classified  under  Major 
Groups  65  (Real  Estate)  of  the  Standard 
Industrial  Code  Manual  (SIC  Manual) 
with  the  exception  of  eligible  categories 
provided  for  in  the  regulations. 

(d)  For  purposes  contrary  to  the  public 
interest,  including  but  not  limited  to 
activities  which  are  in  violation  of  law, 
or  inconsistent  with  full  competitive 
enterprise. 

(e)  For  use  outside  the  United  States 
with  exceptions  provided  for  in  the 
regulations. 

(f)  That  is  not  engaged  in  a  regular 
and  continuous  business  operation; 
however,  this  prohibition  shall  not  apply 
to  any  small  concern  wholly  owning 
another  eligible  small  concern  engaged 
in  a  regular  and  continuous  business 
operation. 

(g)  If  50  percent  or  more  of  the  funds 
are  used  to  purchase  goods  or  services 
from  a  supplier  which  is  an  associate  of 
the  SBIC.  However,  (1)  such  funds  may 
not  be  used  to  purchase  capital  goods 
from  an  associate  supplier,  (2)  with  a 
section  301(d)  SBIC,  such  limit  shall  be 
75  percent,  and  (3)  goods  and  services 
shall  be  at  a  price  no  greater  than  those 
charged  to  other  customers  of  the 
associate  supplier. 

While  reviewing  the  SBICs  portfolio 
of  financed  concerns,  the  IPA  should: 

1.  Determine  whether  the  SBIC  has 
provided  financings  to  small  concerns 
that  are  engaged  in  relending  or 
reinvesting  its  funds.  If  so.  determine 
whether  the  assistance  qualifies  as 
venture  capital  financing  to 
disadvantaged  small  concerns. 

2.  Ascertain  whether  the  SBIC  has 
provided  financial  assistance  to  small 
concerns  that  have  directly  or  indirectly 
purchased  stock  in  or  otherwise 
provided  capital  for  an  SBIC.  or  to  repay 
an  indebtedness  for  such  purpose. 

3.  Ascertain  whether  the  concerns 
financed  by  the  SBIC  are  classified 
under  Major  Group  65  of  the  SIC 
Manual.  If  so,  determine  whether  the 
concerns  qualify  as  eligible  for  financing 


under  the  exceptions  provided  for  in  the 
regulations. 

4.  Determine  whether  the  SBIC  has 
financed  concerns  for  p  jrposes  contrary 
to  public  interest  as  set  forth  in  SBA's 
Policy  and  Procedural  Release  «2015. 

5.  Ascertain  whether  the  SBIC 
provided  financings  to  small  concerns 
for  uses  outside  the  United  States.  If  so. 
determine  whether  the  uses  are 
permitted  under  the  exceptions  in  the 
regulations. 

6.  Determine  whether  the  small 
concerns  financed  by  the  SBIC  are 
engaged  in  regular  and  continuous 
business  operations.  If  not.  determine 
whether  the  concerns  wholly  own  other 
eligible  concerns  engaged  in  regular  and 
continous  business  operations. 

7.  Ascertain  whether  the  SBIC  has 
financed  small  concerns  where  50 
percent  or  more  of  the  funds  are  used  to 
purchase  goods  and  services,  at  prices 
no  greater  than  other  customers,  from  a 
supplier  which  is  an  associate  of  the 
SBIC  or  whether  such  funds  are  used  to 
purchase  capital  goods  from  an 
associate.  (NOTE:  13  CFR  301(d)  SBICs 
limit  is  75  percent) 

Conflicts  of  Interest  (13  CFR  107.903) 

The  Act  contemplates  the 
establishment  of  a  system  of  licensed 
SBICs  to  provide  equity  and  long-term 
financing  to  independent  small  business 
concerns.  It  does  not  contemplate  use  of 
program  funds  in  situations  wherein  the 
same  parties  or  their  associates  have 
substantial  interests  in  both  the  small 
concern  and  the  SBIC.  Also  the  Act  does 
not  contemplate  evasion  of  this  principle 
by  circular  or  cross  arrangements 
between  SBICs  whereby  each 
undertakes  to  finance  a  concern 
affiliated  with  the  principals  of  other 
SBICs.  Except  where  written  exemption 
is  granted  by  SBA  in  special  instances,  a 
SBIC  shall  not  engage  in  transactions 
that  would  cc  istitute  conflicts  of 
interest  as  described  in  13  CFR  107.903. 

Prior  to  reviewing  the  SBICs 
investment  records  for  possible  confiicts 
of  interest,  the  IPA  should  be  thoroughly 
familiar  with  the  definition  of  an 
"associate"  as  described  in  13  CFR  107.3 
and  have  a  comprehensive 
understanding  of  the  regulations 
pertaining  to  "conflicts  of  interest"  as 
set  forth  in  13  CFR  107.903. 

Other  suggestions  that  could  assist  the 
IPA  while  reviewing  the  SBICs 
investment  records  are  included  with 
the  suggested  compliance  tests  shown 
below.  It  should  be  noted,  however,  that 
these  suggestions  are  not  intended  to  be 
all-inclusive,  nor  are  they  intended  to 
replace  the  IPA's  professional  judgment 
in  conducting  the  audit. 
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1.  Determine  whether  the  SBIC  has 
written  correspondence  from  SBA 
granting  exemptions  for  transactions 
involving  conflicts  of  interest.  This 
documentation,  if  any,  should  be 
included  in  the  SBICs  correspondence 
files. 

2.  Ascertain  whether  the  SBIC  has 
provided  financings  directly  or 
indirectly  to  associates  as  defined  in  13 
CFR  107.3  of  the  regulations.  The  IPA 
could.  (1)  request  the  SBICs 
management  to  provide  specific 
statements  in  its  management 
representation  letter  addressing 
financings  relative  to  13  CFR  107.3  and 
107.903.  (2)  include  questions  about  this 
subject  in  the  confirmation  letters  sent 
to  the  financed  concerns,  and  (3)  review 
names  (officers,  directors,  owners  and 
employees)  of  the  concerns  financed  by 
the  SBIC  to  determine  whether 
commonalty  exists  with  names 
associated  with  the  SBIC.  If  names  are 
in  common,  further  inquiry  should  be 
made  to  determine  whether  a 
relationship  exists. 

3.  Determine  whether  the  SBIC  has 
directly  or  indirectly  engaged  in 
reciprocal  financial  arrangements  with 
associates  of  other  SBICs.  The  IPA 
review  names  associated  with  other 
SBICs  that  may  have  some  connection 
with  the  SBIC  (e.g..  joint,  financings, 
national  origin,  etc.)  for  commonality  of 
names  associated  with  concerns 
financed  by  the  SBIC. 

4.  Ascertain  whether  the  SBIC  or  any 
of  its  associates  has  borrowed  money 
directly  or  indirectly  from  small 
concerns  financed  by  the  SBIC.  or 
associates  of  those  concerns.  When 
borrowings  are  indicated,  the  IPA  could 
review  documentation  applicable  to  the 
loans  and,  if  deemed  necessary, 
contacts  with  the  lenders  could  be 
made.  The  IPA  could  also  request  the 
SBICs  management  to  address  this 
subject  in  its  representation  letter. 

5.  Ascertain  whether  the  SBIC  has 
provided  financings  directly  or 
indirectly  to  discharge  or  free  other 
funds  for  use  in  discharging  obligations 
of  associates.  If  so,  determine  whether 
the  financings  are  permitted  by  SBA's 
exception  for  associate  lending 
institutions.  The  IPA  could  review  all 
documentation  relative  to  the  stated 
purposes  for  the  financings.  The  IPA 
could  include  questions  about  this 
subject  in  confirmation  letters  sent  to 
the  financed  concerns.  For  those 
financing  indicating  problems,  personal 
contacts  could  be  made  with  the 
concerns  to  verify  the  use  of  the  funds. 

e.  Determine  whether  the  SBIC  has 
provided  financings  to  small  concerns  to 
purchase  property  from  associates  of  the 
SBIC.  The  IPA  could  include  questions 


about  this  subject  in  its  confirmation 
letters  to  the  financed  concerns.  The 
SBICs  representation  letter  could  also 
address  this  subject.  For  those 
financings  indicating  the  funds  were 
used  for  property  purchases,  personal 
contacts  with  the  financed  concerns 
and/or  sellers  of  the  properties  should 
be  made. 

7.  Ascertain  whether  the  SBIC  has 
provided  financings  to  non-associates 
that  are  also  financed  by  associates  of 
the  SBIC  contemporaneously  or  within 
six  months  before  or  after  the  SBICs 
financing.  If  so.  determine  whether  the 
financing  was  on  terms  less  favorable  to 
the  SBIC  than  the  associates.  13  CFR 
107.903  (c)(1)  requires  the  SBIC  to  retain 
written  evidence  of  this  type  of 
financing.  The  IPA  could  review  this 
documentation  for  confirmation. 

8.  Determine  whether  an  associate  of 
the  SBIC  has  received  compensation 
directly  or  indirectly  from  small 
concerns  in  connection  with  assistance 
rendered  by  the  SBIC.  If  so.  determine 
whether  the  SBIC  received  SBA's 
written  approval  to  receive  the 
compensation.  The  IPA  could  request 
the  SBICs  management  to  address  this 
subject  in  its  representation  letter.  The 
IPA  could  also  include  questions  about 
this  subject  in  its  confirmation  letters  to 
the  financed  concerns.  For  those 
financings  indicating  problems,  the  IPA 
should  make  personal  contacts  with  the 
applicable  concerns  for  additional 
information. 

Minimum  Period  Of  Financing  (13  CFR 
107.301(a)  and  107.403(b)(1)) 

All  SBICs  are  permitted  to  finance 
disadvantaged  small  concerns,  as 
defined  in  SBA's  Policy  and  Procedural 
Release  «  2017.  for  a  minimum  period  of 
four  years;  however,  the  aggregate  of 
such  financings  for  less  than  five  years 
shall  not  exceed  50  percent  of  the  SBICs 
portfolio  at  the  end  of  any  fiscal  year. 
With  the  exception  of  allowable  short- 
term  financings  as  discussed  below  all 
other  financings,  including  those  made 
by  Section  301(d)  SBICs,  shall  be  for  a 
minimum  period  of  five  years. 

All  SBICs  may  provide  short-term 
financings  (less  than  five  years)  to  small 
concerns  when  they  constitute:  (1) 
interim  financing  in  contemplation  of 
long-term  financing,  (2)  the  protection  of 
prior  investments,  or  (3)  financing 
ownership  change  in  accordance  with  13 
CFR  107.711.  The  maximum  aggregate 
period  for  these  short-term  financings 
cannot  exceed  one  year. 

While  reviewing  the  SBICs 
investment  documents,  the  IPA  should; 

1.  Determine  whether  the  SBIC  has 
provided  financings  to  disadvantaged 
small  concerns  for  minimum  periods  of 


four  years.  If  so.  determine  whether  the 
aggregate  of  such  financings  exceeds  50 
percent  of  the  SBICs  portfolio  at  the  end 
of  the  fiscal  year. 

2.  Ascertain  whether  the  SBIC  has 
financed  small  disadvantaged  concerns 
with  maturity  periods  less  than  four 
years,  or  other  small  concerns  with 
maturity  penods  of  less  than  five  years. 

3.  For  those  financings  with  maturity 
periods  less  than  four  years  for 
disadvantaged  small  concerns  and  five 
years  for  other  small  concerns, 
determine  whether  the  financings 
qualify  as  short-term  If  so,  determine 
whether  the  maturity  periods  of  such 
financings  exceed  one  year. 

Appendix  2 — Sample  Audit  Reports 

This  appendix  provides  examples  of 
the  three  auditor's  reports  that  arc 
required  to  be  filed  annually  with  the 
SBA  Form  468.  These  examples  are  for 
illustration  only.  They  represent  the 
position  of  SBA  regarding  the 
application  of  professional  auditing 
standards  on  reports  of  SBICs  as  of  the 
date  of  this  guide.  However,  when 
changes  in  standards  occur  or  the 
circumstances  of  an  audit  dictate 
otherwise,  the  auditor  is  responsible  to 
revise  his/her  reports  accordingly. 

Independent  Auditor's  Report 

To  the  Shareholders  and  Board  of 
Directors,  XYZ  Investment 
Company 
We  have  audited  the  accompanying 
statement  of  financial  condition  of  (SBIC 
name)  including  the  schedule  of 
investments  as  of  (date  for  close  of 
fiscal  period),  and  the  related 
statements  of  operations  and  cash  flows 
for  the  year  then  ended.  These  financial 
statements  are  the  responsibility  of  the 
Company's  management.  Our 
responsibility  is  to  express  an  opinion 
on  these  financial  statements  and 
supplementary  schedules  based  on  our 
audits. 

We  conducted  our  audit  in 
accordance  with  generally  accepted 
auditing  standards  and  government 
auditing  standards,  issued  by  the 
Comptroller  General  of  the  United 
States.  Those  standards  require  that  we 
plan  and  perform  the  audit  to  obtain 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement.  An  audit  includes 
examining,  on  a  lest  basis,  evidence 
supporting  the  amounts  and  disclosures 
in  the  financial  statements.  Our 
procedures  included  confirmation  of 
securities  owned  as  of  (insert  date  for 
close  of  fiscal  period),  by 
correspondence  with  the  custodian  and 
brokers.  An  audit  also  includes 
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assesmng  the  accounting  principles  used 
and  significant  estimates  made  by 
management,  as  well  as  e\'aluating  the 
overall  financial  statement  presentation. 
We  believe  that  our  audit  provides  a 
reasonable  basis  for  our  opinion. 

Our  audit  was  made  for  the  purpose 
of  forming  an  opinion  on  the  financial 
statements  taken  as  a  whole.  The 
supporting  data  contained  in  Schedules 
1  through  6  is  presented  for  purposes  of 
additional  analysis  and  to  conform  with 
the  requirements  of  preparing  the  SBIC's 
annual  report  to  the  Small  Business 
Administration  and  is  not  a  required 
part  of  the  financial  statement  of  (SBIC's 
name).  Such  information  has  been 
subjected  to  tlie  audit  procedures 
applied  in  the  audit  of  the  basic 
financial  statements  and,  in  our  opinion, 
is  fairly  stated  in  all  material  respects  in 
relation  to  the  financial  statements 
taken  as  a  whole. 

As  explained  in  note  (identify  the  note 
or  notes],  the  financial  statements 

include  securities  valued  at  $ . 

whose  values  have  been  estimated  by 
the  Board  of  Directors  in  the  absence  of 
readily  ascertainable  market  values.  We 
have  reviewed  the  procedures  used  by 
the  Board  of  Directoct  in  amving  at  its 
estimate  of  value  of  such  securities  and 
have  inspected  underlying 
documentation  and,  in  the 
circumstaoeea,  we  believe  the 
procedures  are  reasonable,  and  the 
documentation  is  appropriate.  However, 
because  of  the  inherent  uncertainty  of 
valuation,  those  estimated  values  may 
differ  significantly  from  the  values  that 
would  have  been  used  Iwid  a  ready 
market  for  the  securities  existed,  and 
the  differences  could  be  material 

In  our  opinion,  the  financial 
statements  referred  to  above  present 
fairly,  in  all  material  respects,  the 
finandal  position  of  [SBIC  oame)  as  of 
[date]  the  results  of  its  operations  and 
its  cash  flows  for  the  year  than  ended  in 
conformity  with  generally  accepted 
accounting  prinaples. 
Independent  Auditor 
(Manually  Signed) 
City  &  State 
Date 

Note:  The  auditor's  report  above 
includes  an  explanatory  paragraph 
when  the  financial  statements  contain 
securities  whose  values  were  estiniated 
by  the  board  of  directors  in  the  absence 
of  readily  ascertainable  market  values, 
and  the  range  of  possible  values  of  those 
securities  is  ngniiicant.  The  report  as 
illustrated  abore,  sboold  be  nwd  only  if 
tiie  auditor  condndes  that,  after 
examining  the  underlying 
documentation  sopporting  the  board's 
good-faith  estimate  of  value,  the 


valuation  pnncipi«3  are  acceptable,  are 
being  consistently  applied,  are 
reasonable  supported  by  the 
documentation,  and  the  range  of 
possible  values  is  significant.  If  the 
range  of  possible  values  is  not 
significant,  the  explanatory  paragraph  is 
not  needed. 

If  the  auditor  concludes  that  the 
valuation  procedures  are  inadequate  or 
unreasonable,  or  that  the  underlying 
documentation  does  not  support  the 
valuation,  the  auditor  would  normally 
express  a  qualified  opinion  as  follows: 

Independent  Auditor's  Report 

(Securities  valuation  problems  noted) 

To  the  Shareholders  and  Board  of 
Directors,  XYZ  Investment 
Company 

[Same  first,  second  and  third 
paragraphs  as  in  the  prior  illustrated 
report] 

As  explained  in  note  (identify  the  note 
or  notes),  the  financial  statements 

include  securities  valued  at  $ , 

whose  values  have  been  estimated  by 
the  Board  of  Directors  in  the  absence  of 
readily  ascertainable  market  values.  We 
have  reviewed  the  procedures  used  by 
the  Board  of  Directors  in  arriving  at  its 
estimate  of  value  of  such  securities  and 
have  inspected  underlying 
documentation.  In  our  opinion,  those 
procedures  are  not  reasonable,  and/or 
the  documentation  is  not  appropriate  to 
determine  the  value  of  the  securities  in 
conformity  with  generally  accepted 
accounting  principles.  The  effect  on  the 
financial  statements  of  not  applying 
adeqtiate  valuation  procedures  is  not 
readily  determinable. 

In  our  opinion.,  except  for  the  effects 
on  tbe  financial  statements  of  the 
valuation  of  tirvestment  securities 
determined  by  the  Board  of  Directors,  as 
described  in  the  preceding  paragraph, 
the  financial  statements  referred  to 
above  present  fairly,  in  all  material 
respects,  the  financial  position  of  (SBIC 
name)  as  of  [date]  the  results  of  its 
operations  and  its  cash  flows  for  the 
year  than  ended  in  conformity  with 
generally  accepted  accounting 
principles. 

Independent  Auditor 
(Manually  Signed) 
City  A  State 
Date 

Report  on  Compliance  v/ith  Laws  and 
Regulations 

(No  material  Noncompliance  Noted) 

To  the  Shareholders  and  Board  of 
Directors.  (SBIC  Name) 
We  have  audited  the  financial 
statements  of  (SBIC  name)  as  of  and  for 


the  year  ended  [date)  and  have  rssued 
our  report  thereon  dated  (date  of  report). 
We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing 
standards  and  Government  Auditing 
Standards,  issued  by  the  Comptroller 
General  of  the  United  States.  Those 
standards  require  that  we  plan  and 
perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material 
misstatement. 

Compliance  with  laws  and  regulations 
applicable  to  the  Compary  is  the 
responsibility  of  the  Company's 
management.  As  part  of  obtaining 
reasonable  assurance  about  whether  the 
financial  statements  are  free  of  material 
misstatement,  we  performed  tests  of  the 
Company's  compliance  with  certain 
provisions  of  laws  and  regulations.  We 
also  considered  and  made  tests  of  the 
compliance  matters  comprehended  in 
Small  Business  Administration's  Audit 
Guide  for  use  by  Independent  Public 
Accountants  in  audits  of  Small  Business 
Investment  Companies,  However,  our 
objective  was  not  to  provide  an  opinion 
on  overall  compliance  with  such 
provisions. 

The  results  of  our  tests  indicate  that, 
with  respect  to  the  items  tested,  the 
Company  complied,  in  all  material 
respects,  with  the  provisions  referred  to 
in  the  preceding  paragraph.  With  repect 
to  the  items  not  tested,  nothing  came  to 
our  attention  that  caused  us  to  believe 
that  the  Company  had  not  complied,  in 
all  material  respects,  with  those 
provisions.  (However,  we  noted 
additional  matters  of  noncompliance 
which  were  not  considered  material  and 
we  have  reported  these  matters  to 
management  in  separate  letter  dated 
[date].) 

This  report  is  intended  for  the 
information  of  the  audit  committee. 
Board  of  Directors,  management,  and 
the  Small  Business  Administration.  This 
restriction  is  not  intended  to  limH  the 
distribution  of  this  report,  which  is  a 
matter  of  public  record. 
Independent  Auditor 
(Manually  Signed) 
City  &  State 
Date 

Report  on  Compliance  with  Lews  and 
Regulations 

(Material  Nnncompliance  Noted) 

To  the  Shareholders  and  Board  of 
Directors.  (SBIC  Namel 

[Same  first  and  second  paragraphs  as 
in  the  report  illustrated  above) 

Material  instances  of  noncompliance 
are  failures  to  follow  requirements,  or 
violations  of  prohibrtions,  corrtained  in 
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St      ;es  or  regulations  that  cause  us  to 
conclude  that  the  aggregation  of  the 
misstatements  resulting  from  those 
failures  or  violations  is  material  to  the 
financial  statements.  The  results  of  our 
tests  of  compliance  disclosed  the 
following  material  .nstances  of 
noncompliance. 

[Include  paragraphs  describing  the 
material  instances  of  noncompliance 
noted  and  the  auditor's 
recommendations  to  correct  the 
noncompliance  and/or  prevent 
reoccurrence.] 

We  considered  these  material 
instances  of  noncompliance  in  forming 
our  opinion  on  whether  [SBIC's  Name] 
199X  financial  statements  are  presented 
fairly,  in  all  material  respects,  in 
conformity  with  generally  accepted 
accounting  principles,  and  this  report 
does  not  affect  our  report  dated  [date  of 
report]  on  those  financial  statements. 

Except  as  described  above,  the  results 
of  our  tests  indicate  that,  with  respect  to 
the  items  tested,  the  Company  complied, 
in  all  material  respects,  with  the 
provisions  referred  to  in  the  second 
paragraph  of  this  report.  With  respect  to 
the  items  not  tested,  nothing  came  to  our 
attention  that  caused  us  to  believe  that 
the  Company  had  not  complied,  in  all 
material  respects,  with  those  provisions. 

(Note:  If  pervasive  noncompliance  is 
noted,  the  auditor  should  consider 
revising  his/her  statement  with  respect 
to  items  not  tested.  In  addition, 
pervasive  noncompliance  may  be  cause 
for  an  opinion  on  the  financial 
statements  other  than  unqualified.] 

We  also  noted  additional  matters  of 
noncompliance  which  were  not 
considered  material  and  we  have 
reported  these  matters  to  management 
in  a  separate  letter  dated  [date]. 

This  report  is  intended  for  the 
information  of  the  audit  committee. 
Board  of  Directors,  management,  and 
the  Small  Business  Administration.  This 
restriction  is  not  intended  to  limit  the 
distribution  of  this  report,  which  is  a 
matter  of  public  record. 
Independent  Auditor 
(Manually  Signed) 
City  &  State 
Date 

Report  on  the  Internal  Control  Structure 

(No  Reportable  Conditions) 

To  the  Shareholders  and  Board  of 
Directors,  (SBIC  name) 

We  have  audited  the  financial 
statements  of  (SBIC  name)  as  of  and  for 
the  year  ended  [date]  and  have  issued 
our  report  thereon  dated  (date  of  report). 
We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing 
standards  and  government  auditing 


standards,  issued  by  the  Comptroller 
General  of  the  United  States.  Those 
standards  require  that  we  plan  and 
perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  free  of  material 
misstatement. 

In  planning  and  performing  our  audit 
of  the  financial  statements  of  (SBIC 
name)  for  the  year  ended  [date]  we 
considered  its  internal  control  structure 
in  order  to  determine  our  auditing 
procedures  for  the  purpose  of  expressing 
our  opinion  on  the  financial  statements 
and  not  to  provide  assurance  on  the 
internal  control  structure. 

In  connection  therewith,  we  have  also 
made  a  study  of  internal  control 
procedures  established  by  (SBIC  name) 
in  accordance  with  the  Small  Business 
Administration  requirements  and 
guidance  set  forth  in  Small  Business 
Adriiinistration's  Audit  Guide  for  use  by 
Independent  Public  Accountants  in 
Audits  of  Small  Business  Investment 
Companies.  Our  study  included  tests  of 
compliance  with  such  procedures. 

The  management  of  (SBIC  name)  is 
responsible  for  establishing  and 
maintaining  an  internal  control 
structure.  In  fulfilling  this  responsibility, 
estimates  and  judgments  by 
management  are  required  to  assess  the 
expected  benefits  and  related  costs  of 
interna!  control  structure  policies  and 
procedures.  The  objectives  of  an 
internal  control  structure  are  to  provide 
management  with  reasonable,  but  not 
absolute,  assurance  that  assets  are 
safeguarded  against  loss  from 
unauthorized  use  or  disposition  and  that 
transactions  are  executed  in  accordance 
with  management's  authorization  and 
recorded  properly  to  permit  the 
preparation  of  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles.  Because  of 
inherent  limitations  in  any  internal 
control  structure,  errors  or  irregularities 
may  nevertheless  occur  and  not  be 
detected.  Also,  projection  of  any 
evaluation  of  '.he  structure  to  future 
periods  is  subject  to  the  risk  that 
procedures  may  become  inadequate 
because  of  changes  in  conditions  or  that 
the  effectiveness  of  the  design  may 
deteriorate. 

For  the  purpose  of  this  report,  we 
have  classified  the  significant  internal 
control  structure  policies  and 
procedures  in  the  following  categories 
(identity  internal  control  structure 
categories). 

For  all  of  the  internal  control  structure 
categories  listed  above,  we  obtained  an 
understanding  of  the  design  of  relevant 
policies  and  procedures  and  whether 
they  have  been  placed  in  operation,  and 
we  assessed  control  risk. 


Our  consideration  of  the  internal 
control  structure  would  not  necessarily 
disclose  all  matters  in  the  internal 
control  structure  that  might  be 
reportable  conditions,  (as  defined  by 
generally  accepted  auditing  standards) 
and.  accordingly,  would  not  necessarily 
disclose  all  reportable  conditions  that 
are  also  considered  to  be  material 
weaknesses.  A  material  weakness  is  a 
reportable  condition  in  which  the  design 
or  operation  of  one  or  more  of  the 
specific  internal  control  structure 
element  does  not  reduce  to  a  relatively 
low  level  the  risk  that  errors  or 
irregularities  in  amounts  that  would  be 
material  in  relation  to  the  financial 
statements  being  audited  may  occur  and 
not  be  detected  within  a  timely  period 
by  employees  in  the  normal  course  of 
performing  their  assigned  functions.  We 
noted  no  matters  involving  the  internal 
control  structure  and  its  operation  that 
we  consider  to  be  material  weaknesses 
as  defined  above. 

We  understand  that  the  objectives  of 
the  control  procedures  referred  to  in  the 
third  paragraph  of  this  report  are  to 
provide  assurance  concerning 
compliance  with  Small  Business 
Administration's  related  requirements 
and  procedures  that  do  not  accomplish 
such  objectives  indicate  some 
inadequacy  for  such  purposes.  Based  on 
this  understanding  and  on  our  study,  we 
believe  that  the  Company's  procedures 
would  be  adequate  for  such  purposes. 

This  report  is  intended  for  the 
information  of  the  audit  committee,  the 
Board  of  Directors,  management,  and 
the  Small  Business  Administration.  This 
restriction  is  not  intended  to  limit  the 
distribution  of  this  report,  which  is  a 
matter  of  public  record. 
Independent  Auditor 
(Manually  Signed) 

City  &  State 
Date 

Report  on  the  Interna!  Control  Structure 

(Reportable  conditions  noted) 

To  the  Shareholders  and  Board  of 
Directors  (SBIC  Name) 

[Same  as  the  first  four  paragraphs  as 
above.) 

We  noted  certain  matters  involving 
the  internal  control  structure  and  its 
operation  that  we  consider  to  be 
reportable  conditions  under  standards 
established  by  the  American  Institute  of 
Certified  Public  Accountants. 
Reportable  conditions  involve  matters 
coming  to  our  attention  relating  to 
significant  deficiencies  in  the  design  or 
operation  of  the  internal  control 
structure  that,  in  our  judgment,  could 
adversely  affect  the  organization's 
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ability  to  record,  process,  summarize, 
and  report  financial  data  consistent  with 
the  assertions  of  management  in  'he 
financial  statements. 

(Include  paragraphs  to  describe  the 
reportable  conditions  noted  and  the 
auditor's  recomniendation(s)  to  correct 
the  conditiori-I 

Our  consideration  of  the  internal 
control  structure  would  not  necessarily 
disclose  aJI  matters  in  the  internal 
control  structure  that  might  be 
reportable  conditions  and.  accordingly. 
would  not  necessarily  disclose  all 
reportable  conditions  that  are  also 
considered  to  be  material  weaknesses, 
A  material  weakness  is  a  reportable 
condition  in  which  the  design  or 
operation  of  one  or  more  of  the  specific 
internal  control  structure  element  does 
not  reduce  to  a  relatively  low  level  the 
risk  that  errors  or  irregularities  in 
amounts  that  would  be  material  in 
relation  to  the  financial  statements 
being  andited  may  occur  and  not  be 
detected  within  a  timely  period  by 
emptoytes  io  the  normal  course  of 
poforming  their  assigned  functions.  We 
belieTB  none  of  the  reportable 
conditions  described  above  is  a  material 
weakness.  {However,  we  noted  certain 
other  matters  not  considered  to  be 
reportable  conditions  which  involve  the 
internal  control  structure  and  its 
opeMtion.  We  have  reported  these 
matters  to  the  management  of  the  fSBIC 
Name)  in  a  separate  letter  dated  [date].) 


We  understand  that  the  obiectives  of 
the  control  procedures  rf^fertpd  to  m  the 
third  para-graph  of  this  report  are  to 
provide  assunnce  concprninsj 
comphance  with  Small  Business 
Administration's  related  requirements; 
and  procedures  thr-t  do  not  accomplish 
such  objectives  indicate  sume 
inadequacy  for  such  purposes.  Based  on 
this  understanding  and  on  our  study,  we 
believe  that  the  Company  s  procedures 
would  be  adequate  for  such  ptuT^oses. 

This  report  is  intemled  for  the 
information  of  the  audit  committee,  the 
Board  of  Directors,  manaatrnent.  and 
the  Small  Bu.smess  Administration,  This 
restriction  is  not  intended  to  limit  the 
distribution  of  this  report,  which  is  a 
matter  of  pubiic  record. 
Independent  .Auditor 
(Manually  Signed) 
City  &  State 
Date 

Appendix  3 — Directory  of  Inspectors 
General  For  Auditing 

Mr,  Peter  L  McClmtodt.  Assistant 
Inspector  General  for  Auditing.  Small 
Business  Administration,  Washington, 

DC ,  (ac) - 

Easterr  Region 

Mr.  Dale  C  Willidms.  Regional 

Inspector  General  for  .-Xuditing.  Small 
Business  Administration,  Washington. 
DC ,  (202)  - 


Maine,  New  Hampshire,  Vermont. 
Massachusetts,  Connecticut,  Rhode 
Island,  New  York.  Pennsylvania. 
.New  Jersey,  Delaware.  Maryland, 
West  Virginia,  Virginia, 
Washington.  DC,  Puerto  Rico 

Central  Region 

Mr.  James.  L  Thompson.  Regional 
Inspector  General  for  Auditing.  Small 
Business  Administration.  1720 
Peachtree  Street,  N.W..  Suite  900N, 
Atlanta,  Georgia  30367,  404-257-0353 
.North  Carolina,  South  Carolina, 
Georgia,  Florida.  Alabama, 
Mississippi,  Louisiana,  Arkansas. 
Missouri,  Tennessee,  Kentucky, 
Ohio.  Indiana,  Michigan,  Wisconsin, 
Illinois,  Minnesota,  Iowa,  Nebraska. 
Kansas.  North  Dakota,  South 
Dakota 

Western  Region 

Mr.  Richard  N.  Hobaugh,  Regional 
Inspector  General  for  Auditing.  Small 
Business  Administration,  211  Main 
Street,  4th  Floor,  San  Francisco, 
California  94105,  (415)  484-6819 
California,  Oregon,  Washington, 
Alaska,  Hawaii,  Idaho,  Nevada, 
Arizona.  Utah,  Montana,  Wyoming, 
Colorado,  New  Mexico,  Texas, 
Oklahoma 

(FR  Doc.  91  -n  1  Filed  1-10-91.  8:45  ara) 
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920 1097 

925 190 

936 782 

946  368 

Proposed  Rules: 

904 51 

91 5 398 

920 822 

938     399 

32CFR 

589 370 

811 953 

953 371 

Proposed  Rules: 

2^-t  401 

33  CFR 

100 783 

117 487,  635 

165 488.  783,  1108,  1109 

401        732 

Proposed  Rules: 

100 1152 

110 823 

151 824 

36  CFR 

2^6    558 

242 103.372 

1152 958 

38  CFR 

3 1110 

Proposed  Rules: 

4  667,  1229 

39  CFR 

111 1111 

224 785 

232 1112 


40  CFR 

52 „ 460 

141    636 

228 1112 

261 W3 

271 643 

280 24 

302 643 

Proposed  Rules: 

52 51.  463,  826 

180 234,  1153 

372 1154 

42  CFR 

412 568 

43  CFR 

4700 786 

Propossd  Rules: 

3840 938 

3850 938 

44  CFR 

64 1118,  1119 

46  CFR 

67 : 960 

Proposed  Rules: 

25 829 

26 829 

162 829 

550 668 

580 668 

581 668 

47  CFR 

Ch.  I : 964 

0 787 

1  787 

15 372 

36 26 

73 373.  558,  787-796 

97 27,28 

Proposed  Rules: 

64 402 

68 •*02 

76 406 

48  CFR 

516 376 

552 376.  377,  965 

Proposed  Rules: 

27 1159 

37 1076 

52 1159 

49  CFR 

172 197 

173 197 

396 489 

661 926 

Proposed  Rules: 

1145 410 

50  CFR 

17 797,  1223 

32 796 

100 103 

204 377 

611 384,  492,  645,  736 

622 652 

641 558 

663 645,  736 

672 ''92 
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675 30,384,492 

695 377 

Proposed  Rules: 

1 7 „ 1 1 59 

625 976 

650 1 161 

651 979 

661 „ „...  836 

LIST  OF  PUBLIC  LAWS 

Note:  The  kst  of  PubMc  Laws 
for  the  second  sessiofi  of  the 
101st  Congress  has  been 
completed  and  will  resume 
when  t>Ms  are  eoacted  into 
law  duhng  the  first  session  of 
ttie  102d  Congress,  whicti 
convenes  on  January  3,  1991. 
A  cumulative  fet  of  Put)*)c 
Laws  for  the  second  sessKjn 
was  puWished  in  Part  II  of  the 
Federal  ftagistor  on 
December  10,  1990. 


r 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

(;i'lDK:  Revised  January  1,  1')8<J 
SUPPLEMENT:  Revised  January  1.  1990 

The  Gl'lDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGUL^^TIONS 
(CFR)  for  uniformity  of  citation  and  easy 
pfifcrence  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration 

Orcfer  from  Superintendent  of  Documents,  ■ 
r  S.  Government  Printing  0//ice, 
U'ashington.  DC  204G2-J?^.5. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Code:    *6788 


DYES 


Charge  your  order.  MtHk ' 
It's  easy!  ^tfm:\ 
To  fax  your  orders  and  Inquiries.  202-275-0019 

•    please  send  me  the  following  indicated  publicatiop: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CER 

S.'N  069-000-00020-7  at  $12  00  each 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE,  S/N  0(39-000-00025-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8/90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  addressattention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account     I     I     i     i     I     I     I     I'H 
I I  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  Q 


(City,  Stale,  ZIP  Code) 


i_ 


X 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mai!  To:  Superintendent  of  Documents,  Government  Printing  Office.  Washington,  DC  20402-9325 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches   It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  sub)ect  of 
particular  concern  is  each  agency  s    Sources  of 
Information'  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency  subject  indexes. 

Of  significant  historical  interest  is  Appendix  C 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1033. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 


(^H^u^I^90 


$21.00  per  copy 


Superintendent  of  Documents  Publication  Order  Form 


Order  processing  code:   *6901 


Charge  your  order  M^^^ 
It's  easy!  ^P^™^ 

To  fax  your  orders  and  inquiries.  202-275-2529 

I I    JL  JCl^j   please  send  me  the  following  indicated  publication: 

copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL.  1990/91  at  $21.00  per 

copy.  S/N  069-000-00033-9. 


1.  The  total  cost  of  my  order  is  $. 


1.    ine  loia.  cosi  ui  ,uy  u.u..  .»  .> (International- customers  please  add  25%).  AH  P^i^^s  include  regular 

domestic  postage  and  handling  and  are  good  through  5'91.  After  this  date,  plea.se  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  paynienl; 

[U  Check  pa>-able  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account       -1    I    M    I    I    l~i— I 


(;  Jditional  address/attention  linel 


n  VISA,  or  MasterCard  Account 


(Street  address) 

(City  State,  ZIP  Code) 
t 


3 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date 
(Signature) 


Thank  vou  for  your  order! 


iKcv    KMNII 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 


.  fj 


;  J  '^  J    •  I  K  :    <    It: 


^  '■ 


yU      If 


The  Federal  Register 

Regulations  appear  as  agefx:y  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


Tlw  PMwH  WiBltUr,  puMWwd  daily.  !•  ttw  oHicM 
ftubtcMon  tof  notifying  itw  puWK  ol  pfOpoMd  md  Anal 
rvguMlon*.  R  liMw  tool  tor  you  to  lao  to  partidpaiB  w\  «\» 
njlomotdnQ  pcooMO  by  oowmsnting  on  tha  propooad 
roguMlons.  And  M  ItMpo  you  up  tc  dolo  on  tw  F«d«rai 
mj) ilHtiiiw  cuffondy  In  oNKt. 

Maitod  nwnddy  m  part  01 1  FadanI  RagMar  aubicriptiofl 
■ra:  ma  LSA  (Ual  ol  CFR  Sactiona  Aftadad)  wMcK 
ol  ttw  Coda  of  Fadaial  MagHMiona  to  anandatori 
pubHahad  in  »a  daily  FadafU  nin^ilii.  and  tha  cumulaBva 


Tha  Coda  of  Fadarrt  nagulaMowa  (CFR)  comprising 
approumotaly  196  votumas  contains  tha  annual  codification  of 
tfw  final  ragulations  printed  in  tha  Fadaral  Ragittar.  Each  of 
tha  SO  tidas  is  updated  annually. 

Individual  copies  are  saparaiaiy  priced.  A  price  list  of  current 
CFR  voHimes  appears  both  in  the  radaral  Oaglatar  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sectioas  Affected). 
Pnce  Inquines  may  be  made  to  the  Superintendent  of 
Documenu,  or  the  Office  ol  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


OiO  fniwut^  out 

*6463 

DYES, 


Charge  your  order.    HH  ^BTi 

If*  •atyi  nn  mam 


OitigiiMin  mti  bt  laMwniit  w  >m  EFD  onMr 
Mk  a  (JIB)  78I-323a  tafi  81B  I  m  10  4  (D  p  m 


_j|346  for  one  year 
$170  for  six-months 

*  24  I  MlcfOilcfta  Fofinat: 

t19S  tor  one  year 

997.50  for  si«-morrtha 


ptoase  send  me  the  fdiowing  indicated  subscriptions: 

•  Code  of  Federal  Reguiationa 

•  Paper 

__$620  for  one  year 


•  24  I  Microflcha  Format: 
$188  for  one  year 


Magnette  tape: 

$21,750  for  orw  year 


$37,500  for  one  year 

$18,750  for  six-months 

1 .  The  total  cost  of  my  order  is  $ All  prices  indude  regt;iar  donwstic  postage  and  handNng  and  are 

sut>jeel  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  peraonaJ  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 

Documents  ^___ 

d!  GPO  Deposit  Account     I    1    M 


I-D 


(Strael  addraaa) 


(City,  Suta,  ZIP  Code) 

± 


LJ  VISA  or  MasterCard  Account 

MINI 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  ordar! 


(Stgnature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 


New  edition  ....  Order  now  ! 


?'jr^'''^v5ia? 


For  those  of  you  who  must  i^eep  informed 
atxxjt  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  1 3, 1945. 
through  January  20, 1989.  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconsfuct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  dunnc,  the 
1945-1989  period — along  with  any 
amendments — an  indication  of  its  cur.'-ent 
status,  and,  where  applicable,  its  location  m 
this  volume- 
Published  by  the  Office  of  the  FeOeral  Register, 
National  Archives  and  Records  Administration  . 

Order  from  Superintendent  ot  Documents. 
U  S  Government  Pnntjng  Office 
Washington,  DC  204C2-9325 


Superintendent  of  Documents  Publications  Order  Form 

Charge  your  order. 

It's  easy!     '^mw  in 
n  YES,  please  send  me  tlie  following  indicated  publication;  f «  f"^  '""'  ""^•'^  »"'*  "»<i ""••«-( 202)  r5-00i9 


Onlir  ^^QOSMlnQ  Co6t'. 

*6661 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAM.ATiONS  AND  EXECUTIVE  ORDERS. 


S  N  069-000-00018-5  at  $32  00  each. 

The  total  cost  of  mv  order  is  $ .  (international  customers  please  add  25"^)  Prices  include  regular  domestic  p^istace  and 

iiandline  and  are  good  through  I  90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  \erif\  prices 

Pleas*  Choose  Method  of  Pa\ment: 


(Conipanv  or  personal  nanici 


(Please  upe  or  print i 


(Addiiional  address  aiicniion  linci 


I I  Check  payable  to  the  Superintendent  (if  DcKuments 

EH  GPO  Deposit  Account         I     i     I     I     I    1    I     I  ~1 I 

1 I  VISA  or  MasterCard  Account 


(Street  address) 


(Cii\ .  Slate.  ZIP  Code) 


( 


1    1 

Thank  \ou  for  your  order.' 

(Credit  card  cxpiralu)n  dale) 

(Davtime  phone  including  area  code) 


(Sitinalurc) 


Mail  To:  Superintendent  of  DcKunicnts.  Government  Printing  Office.  Washington.  DC  20402-9325 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Wf«klT  C'lnpiliiiinn    if 

Presidential 
Documents 


4 


This  unique  service  p/ovides  up-to-date 
information  on  Presidential  policies 
and  announcements   It  contains  the 
full  text  of  the  Prestdents  put>iic 
speecfies,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House 


The  WeeKly  Compiialion  carries  a 
Monday  dateline  and  covers  materials 
released  dunnq  the  preceding  week 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumuiative  index  to 
Prior  Issues 

Separate  indexes  are  published 

pefKXJicaiiv   0\^e'  features  mciude 


Itsts  of  acts  approved  by  the 
Prestdenl.  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidentiaf  activities  arK)  White 
House  announcements 

Published  by  tt>e  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration 


Supefintendent  of  Documents  Subscriptions  Order  Form 


*6466 


YES 


Charge  your  order 
Its  easy! 


VtiA  Chyje  o"»s  i'3v  y  iei«if>on«<)  Ic  W  GPO  y*" 

■■■■■'         (Kw  ,«   ?02i  'S3-  3238  ''Oiv  SOOjti   io4aODrn 


9   please  enter  my  subscnpticn  for  c-e  year  to  the  WEEKLY  CX)MPILAHON 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  ;  can  keep  up  to  date  on 
Presidential  activities. 


$96  00  First  Class 


n  $55  OC  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ Ad  pnces  mciuae  ^egu  ar  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25^/0. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/aiteniion  line) 


3  Please  choose  method  of  payment: 

I ,  Check  payable  to  the  Supenntendent  of 

Documents 

Cj  GPO  Deposit  Account     L 


(Street  acJdress) 


(City.  State   ZIP  Code) 


L 


± 


VISA 

or  MasterCard  Account 

~r    ^^  II 

j 

(Credit  card 

expiration  date) 

Thank  jrou 

for 

your 

order! 

(Daytime  phone  including  area  code) 

(Signature)  (n«  i-2o-«9) 

4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington,  D.C  20402-9371 
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FEDERAL  REGISTER  Published  dally.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended.  44  USC   Ch. 
15]  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Governmeni  f>riniing  Office, 
Washington,  DC  20402. 

The  Federal  Registar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  fiie  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
serial  publication  established  under  the  Federal  Register  Act    44 
use.  1507  provides  that  the  contents  of  the  Federal  Register 
shall  be  judicially  noticed. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape   Six-month 
subscnptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfit.he  form  is  $1.50 
for  each  issue,  or  $150  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape    Remit  check  or  money 
order,  made  payable  to  the  Superintendenl  of  Documents,  U.S. 
Government  Printing  Office.  Washington.  DC  20402.  or  charge  to 
your  CPO  Deposit  Account  or  VISA  or  Mastercard. 
There  are  no  restnctions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  Thi»  Publication:  Use  the  volume  number  and  the 
page  number.  Example    56  FR  12345 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscnptions 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 


202- "83-3238 
2'5-332« 
275-3054 


"83-3238 
2"5-3328 
2"5-3050 


523-5240 
2"5-332« 
523-5240 


FOR; 

V\Ht) 
WHAT: 


WKV: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations 

The  Office  of  the  Federal  Register 

Free  public  briefings  (approximately  3  hours)  to  present 

1.  The  regulatory  process,  with  •  focus  on  the  Federal 
Register  syslpm  and  the  public's  role  In  the 
development  of  regulations 

2.  The  relationship  between   the  Federal  Register  and  Code 
of  Federal  Regulations, 

3.  The  important  elements  of  typical  Federal  Register 

documents 

4.  An   introduciion  to  the  finding  aids  of  the  FR/CFR 

system. 
To  provide  the  public  with  access  to  information 
necessary  to  research   FederHl  axency  regulations  which 
directly  affect   them.  There  W..1!   be  no  discussion  of 
specific  agency   regulations 


WASHINGTON.  DC 

WHEN:  January  24,  at  9:00  am 

WHERE:  Office  of  the  Federal  Register. 

First  Floor  Conference  Room. 

1100  L  Street  NW  ,  Washington.  DC 
R[;SFRV.\T10NS:  202-523-5240 


WHEN: 
WHERE: 


Rt;SER\  .ATIONS: 


LOS  ANGELES.  CA 

March  4.  at  9:00  am 
Federal  Building. 
300  N    Los  Angeles  St. 
Conference  Room  8544 
Los  Angeles,  CA 
1-800-726-4995 


SAN  DIEGO  CA 

VVHE.N:  March  5,  at  9:00  a.m. 

WHERE:  Federal  Building 

880  Front  St. 
Cijn'erence  Room  45-13 
San  Diego.  CA 

RESERVATIONS;   1-800-726-4995 


For  oUmt  lalepbooe  oumber*.  m*  the  Reader  Aids  sKtion 
il  the  end  of  this  Issue. 
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This  section  of  the  FEDERAL   REGISTER 
contains  regulatory  documents   having 
general  applicability  and  legal  effect,   most 
of  which  are   keyed  to  and  codified   in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRfCULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
[D0C.N0.8O21S] 

Common  Crop  Insurance  Regulations 
(Single  Policy) 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  adds  a  new  part  457 
in  chapter  IV  of  title  7  of  the  Code  of 
Federal  Regulations  (CFR),  effective  for 
the  1991  and  succeeding  crop  years,  to 
contain  one  common  set  of  crop 
insurance  regulations  and  a  common 
policy  of  insurance  applicable  to  all 
such  regulations  now  contained  in  7 
CFR  chapter  IV  which  will  be  applirable 
to  all  crop  insurance  policies  sold  by 
FCIC,  or  sold  by  private  insurance 
companies  and  reinsured  by  FCIC  under 
the  provisions  of  a  Standard 
Reinsurance  Agreement  when 
appropriate  crop  provisions  are 
published. 

The  intended  effect  of  this  r'^le  is  to 
provide  a  standard  set  of  regulations 
and  a  master  policy  for  insuring  most 
crops  authorized  under  the  provisions  of 
the  Federal  Crop  Insurance  Act,  as 
amended,  that  will:  (1)  Pro\ide  a 
common  set  of  crop  insurance 
regulations  and  terminology  between 
FCIC  and  private  insurance  companies 
under  a  Standard  Reinsurance 
Agreement;  (2)  substantially  reduce  the 
time  involved  in  amendment  or  re\  ision; 
and  (3)  eliminate  the  necessity  of 
repetitious  review  process  thus 
substantially  reducing  the  volume  of 
paperwork  processed  by  FCIC. 
EFFECTIVE  DATE:  January  14. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 


Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulations  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  dale 
established  for  these  regulations  is 
August  1, 1995. 

David  W.  Gabriel,  Acting  Manager, 
FCIC,  (1)  has  determined  that  this  action 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291  because  it  will 
not  result  in;  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individuals,  small  businesses. 
and  other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subjecl  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  hereby  adds  one  set  of 
regulations  containing  one  Common 
Policy  of  insurance  applicable  to  all 
crops  now  contained  in  7  CFR  part  401. 
or  in  a  separate  part  of  chapter  IV',  and 
which  will  be  applicable  to  crop 
insurance  policies  sold  by  FCIC.  or  sold 


by  private  insurance  companies  and 
reinsured  b\  FCIC.  These  regulations 
will  insure  that  all  recipients  of  the 
Federal  program  are  treated  equally 
through  commonality  of  policy 
provisions. 

.^s  revisions  i  n  individual  policies  are 
necessary,  FCIC  \  ill  publish  a  "crop 
provision"  which  will  contain  the 
language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  common 
policy  language  necessary  for  that  crop. 

When  a  crop  provision  is  published  as 
a  section  of  part  457,  effectn  e  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  7  CFR  part  401.  or  in  a 
separate  part  of  chapter  IV.  will  be 
revoked  at  the  end  of  the  crop  year  then 
m  effect  and  later  removed  and 
reserved. 

Certain  portions  of  the  Common 
Policy,  by  virtue  of  the  differences 
between  FCIC  policies  and  Reinsured 
policies,  with  respect  to  Federal 
jurisdiction,  appeals  vs.  arbitration,  and 
ccUection  of  amounts  due  (Federal  off- 
set vs.  systems  of  collection  used  by 
private  insurance  companies),  are  not 
identical.  For  this  reason,  and  in  the 
applicable  paragraphs,  the  Common 
Policy  is  published  with  FCIC  policies  ;n 
the  left  column  of  Reinsured  Policies  m 
the  right  column.  Where  a  com.monality 
of  language  exists,  the  provisions  are 
not  separated  and  are  jointly  applicable 

On  Wednesday.  February  7.  1990, 
FCIC  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  55 
FR  4382,  to  contain  one  common  set  of 
crop  insurance  regulations  and  a 
common  policy  of  insurance  applicable 
to  all  such  regulations  now  contained  in 
7  CFR  chapter  IV  which  will  be 
applicable  to  all  crop  insurance  policies 
sold  by  FCIC,  or  sold  by  private 
insurance  companies  and  reinsured  by 
FCIC  under  the  provisions  of  a  Standard 
Reinsurance  Agreement,  when 
appropriate  crop  provisions  are 
published. 

In  addition,  the  notice  of  proposed 
rulemaking  clarified  FCIC's  long 
standing  position  on  the  preemption  of 
inconsistent  State  laws  and  regulations. 

The  rule  published  at  55  FR  4382 
proposed  to  add  a  new  part  499  m 
chapter  I\'  of  title  7  of  the  Code  of 
Federal  Regulations.  This  would  have 
resulted  m  7  CFR  parts  457  throi:gh  498 
open  and  unassigned  and  perhaps  ha\e 
caused  confusion.  In  reviewing  the  rule, 
FCIC  decided  to  add  a  new  part  457 
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instead  of  part  499  to  contain  this  final 
rule,  in  order  to  maintain  correct 
numerical  sequence  and  avoid  the 
possibility  of  confusion.  FCJC  has 
advised  the  CFR  Unit  of  the  Federal 
Re^ster  of  its  decision  to  use  part  457  in 
this  finai  rule  and  to  leave  part  499 
una^signed.  Tbe  final  rule  herein  is 
structured  as  7  CFR  part  437. 

The  public  was  given  until  March  9. 
1990,  to  submit  written  conunents.  data, 
and  opinions  on  the  proposed  rule. 
Comments  were  received  from 
individual  State  Commissioners  of 
Insurance  for  California.  Illinois.  Iowa. 
Massachusetts.  Michigan,  Minnesota. 
North  Dakota,  and  Virginia,  and  a 
collective  atatement  on  behalf  of  State 
Commisaioners  of  Insurance  from  the 
National  Association  of  Insurance 
Commissioners  in  Washington,  DC  the 
National  Association  of  Crop  Insurance 
Agents  (NACIA);  12  reinsured 
companies;  5  law  firms  representing 
insurance  associations:  the  Office  of 
Inspector  General,  United  States 
Department  of  Agriculture:  the  Florida 
Fruit  and  Vegetable  Association;  4 
divisions  within  FCIC:  and  one  private 
citizen. 

In  view  of  the  volume  and  nature  of 
responses  received,  the  preponderance 
of  which  addressed  the  issue  of  Federal 
preemptioa  FQC  determined  to  make 
final  that  portion  of  the  notice  of 
proposed  rulemaking  dealing  with  the 
issues  involved  in  Federal  preemption 
and  to  establish  such  rule  in  a  new 
subpart  P  in  part  400,  to  be  known  as  7 
CFR  part  400.  subpart  P,  General 
Administrative  Regulations;  Preemption 
of  Stale  Laws  and  Regulations.  That 
final  rule  was  pubhshed  in  the  Federal 
Register  oa  June  6, 1990,  at  55  FR  23066. 

The  notice  of  proposed  rulemaking 
with  respect  to  establishing  a  Comn  ^ii 
Policy  of  crop  insurance,  also  contamed 
in  the  Federal  Remitter  notice  of 
proposed  rulemaking  publication  at  55 
FR  4382  (7  CFR  part  499),  and  the 
comments  pertaining  to  the  proposed 
policy  provisions  therein,  remained 
under  consideration  by  FCIC  and  are 
hereby  addressed  in  this  final  rule  (7 
CFR  part  457). 

Because  commenters  responded  to 
certain  specific  paragraphs  and 
subparagraphs  contained  in  the  notice  of 
proposed  rulemaking  with  respect  to  the 
Common  Policy  provisions,  and  because 
such  paragraphs,  and  subparagraphs 
may  be  redesignated,  or  removed  in  this 
Tinal  rule  and  new  subparagraphs  added 
for  clarity.  FCIC  lists  the  differences 
between  the  proposed  rule  (7  CFR  part 
499).  and  the  final  rule  (7  CFR  part  457) 
in  a  oomparison  table  as  an  aid  to  the 
reader,  as  follows: 
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457  5     Creditors 
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(V)  Insured 
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(y) Insured. 
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(w)  Insured  crop 
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Rule).                  , 
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abandon, 

•      1 
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(y)  Late  planting 
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appears  as  7  CFR 

agreement 

Agreement  Option 
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(bb)  Loss.  Notice  of 

• 
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of 
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AdtmnNtrative 

(bb)  Person 
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Regulations. 

(cc)  Practical  to 

(ff)  Practical  to  replant 

Preemption  ol  State 

replant 

Laws  and 
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the  proposed  rule) 
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fii)  Production  report 
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(li)  Reporting  date 
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(hh)  Sales 
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closing  date 
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changed  to 

(b)  Acreage 

(b)  Acreage  report 

Special 

report 

(c)    Acreage    reporting 
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defined    m    the    pro- 

Provisions, 
subparagraph 
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Final  Rute) 

posed  rule) 

(mm)  Summary 

(oq)  Summary  ol  cover 

(c)  Anottier  use. 

(el  Another  use.  Notice 

of  coverage 

age 

Notice  of 

of 
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(rr)  Tenant 
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(00)  Terminaton 

(ss)    Termination    date 

separately  defined  m 

date 
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the  proposed  rule) 

Rule), 

(d)  Application 

<f)  Application 

(pp)  Uninsurable 

(e)  ASCS 

(Q)  ASCS 

acreage 
(qq)  umt 

m  ASCS  Farm 

(»i)   ASCS   Farm   Senal 

(tt)  Unit 

Sarwl  Numbw 

Number 

(g)  Assig-irnent  at 

(i)    Asaignment    of    m- 

inoemnity 

Oemntty 

(h)  Belling  date 

igg)     Premium     Billing 
Oats 

(i)  Cancellation 

(J)  Cancellation  date 

{499.9  The  appUca- 

§  457  J  The  appHcailon 

date 

Uonand  policy 

and  poHcy. 

0)  Claim  lor 

(k)  Oaim  lor  inOemntty 

(Paragraphs) 
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indemnjty 

1   Definttions 

1   Definitions 

(m)  Contract  (Not  sepa- 
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change  date 
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3  Insurance 

3.    Inauranca    Guaran- 

Guarantees. 

taas.           Cavarage 

Coverage 

Levels,  and  Pricaa  tor 

Levels,  and 

DeterThining  Indemni- 

Prices for 

ties. 

Datarmming 

Indemnities 

4  Policy 

4.  Ck>ntract  Change*. 

Changes 

5.  Liberalization 
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6  Report  of 

6.  Report  of  Acreage. 

Acreage 

7.  Annual 

7  Annual  Premiom. 

Premium 

8  Crop  Insured 

8  Insured  Crop. 

9.  Insurable 

9  Insurable  Acreage. 

Acreage 

10  Share 

10.  Share  Insured. 

Insured 

11   Insurance 

1 1  Insurance  Penod. 
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12  Causes  of 

12.  Causes  of  Loss. 

Lose 

13  Duties  m  the 

14,  Duties  in  the  event 

event  of  a  loss 

of  Loss  or  damage. 

or  damage 

14  Atjandonment 

16.  Crops  as  Payment 

(Retitled  m  final  rule). 

15  Appeals 

17.  Appeals  (FOq  Ar- 

(FCIC) 

Artiltration 

Policias). 

(Reinsured 

Policies) 

16  Access  to 

1ft  Access  to  Insured 

Crop  and 

Crop  and  Record  Re- 

Record 
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Retention 

17,  Other 

19.  Other  Insurance. 

Insurance 

FoodSecunty 

SacurrtyAd 

Act 

1 9,  Amounts  due 

21.    ArTX>unU    Due    Us 

us  (FCIC  and 

(FCIC  and  Reinsured 

(Reinsured 

Potides). 

Policlas) 

20.  Legal  Action 

22.        Legal       Action 

Against  Us 

Against  Us. 

21  Production 

15.  Production  Included 

IrtcKidad  in 

in     Determining     Irv 

<lafTvvtias. 

Indanviitiaa 

22,  Replanting 

13.      Replanting     Pay- 

Payment 

ment 

23   Payment  and  Inter- 

Interest 

est  Urtitations 

Lirmtationa 

24  Concealment. 

24,   Concealmam.   Mis- 

Misrepresenta- 

representation         or 

bon  or  Fraud 

Fraud, 

25.  Transfer  of 

25,  Transfer  o»  Cover- 

Coverage and 

age  and  Right  to  irv 

Right  to 

demnrty. 

Indemnity 

26.  Assignment  of  In- 

demnity 

27,  Subrogation 

27     Suhrogebon    (Ba- 

(Recovery  o( 

covary  ol  loa*  from  a 

loss  from  a 

third  party) 

third  party) 

28.  Noncomom- 

28.      ApplicabCly      of 

ity  to  Statutes 

State  and  Local  Stat- 

utes. 

29,  Descnptrve 

29.    Descriptive    Head- 

Haadinge 

ings. 

30.  Notices 

30.  NoSces 

As  indicated  in  the  comparison  table 
dbove,  FCIC  has  added  new  definitions, 
or  subparagraphs  in  this  final  rule.  Such 
additions  are  for  the  purpose  of  clarity 


and  not  considered  substantive. 
Following,  is  an  explanation  of  these 
additions: 

Subparagraph  l.(c)— "Acreage 
reporting  date."  This  is  a  remainder  to 
the  insured  that  the  report  of  all 
insurable  and  not  insurable  acreage  of 
the  crop  in  the  county,  including  the 
amount  of  share,  must  be  reported  by  a 
specific  date. 

Subparagraph  l.(d) — "Actuarial 
table."  This  definition  explains  what  is 
contained  in  the  Acturial  Table  and  that 
it  is  available  in  the  agents"  office. 

Subparagraph  l.(m) — "Contract." 
(also  termed  "Insurance  Contract")  is  a 
generic  term  interchangeable  in  common 
insurance  practice  with  "Policy,"  which 
describes  the  documents  that  make  up 
the  contract  of  crop  insurance  between 
you  and  us  (also  see  "policy," 
subparagraph  (ee)). 

Subparagraph  l.(v) — "Delinquent 
account."  Defines  the  term  which  is 
used  in  paragraphs  7  ("Annual 
Premium")  and  21  ("Amounts  Due  Us"), 
and  specifies  when  penalties  are 
incurred.  Penalties  are  charged  in 
accordance  with  31  U.S.C.  3717,  which 
are  in  addition  to  any  amount  and 
interest  due. 

Subparagraph  l.(gg) — "Premium 
Billing  Date."  The  date  we  send  you  a 
bill  for  the  premium  which  is  to  be  paid 
to  us.  This  date  is  marked  on  the 
statement.  You  are  allowed  30  days 
from  this  date  to  pay  the  premium 
without  interest.  A  penalty  may  be 
added  if  this  amount  due  plus  interest  is 
not  paid  by  the  termination  date 
contained  in  the  crop  provisions. 

Subparagraph  l.(hh) — "Price 
Election."  The  amount  you  select 
generally  from  three  such  amounts,  at 
which  you  wish  to  be  paid  (per  pound, 
bushel,  ton,  etc.).  in  the  event  your  loss 
falls  below  our  guarantee.  This  price 
election  has  a  direct  bearing  on  the 
premium  you  are  charged  for  the  crop 
insurance  coverage. 

Subparagraph  l.(oo) — "Special 
provisions."  (Previously  termed  "State 
Provisions,"  subparagraphs  (11)  in  the 
proposed  rule).  These  provisions  contain 
specific  provisions  of  insurance  for  each 
insured  corp  in  the  particular  area  in 
which  you  farm  and  can  vary  by 
geographic  location.  The  Special 
Provisions  differ  from  "Crop  Provisions  ' 
which  are  general  terms  of  insurance 
applying  to  a  particular  corp  under  the 
Common  Policy  of  insurance. 

In  addition,  one  subparagraphs  in  the 
proposed  rule  has  been  revised,  and 
another  has  been  deleted  in  this  final 
rule  as  follows: 

Subparagraph  l.(h}— "Billing  Date."  in 
the  proposed  rule  has  been  redesignated 


as  subparagraphs  l.(gg)  ("Premium 
Billing  Date ']  in  this  final  rule  and 
clarified  to  make  reference  to  the 
acreage  report  upon  which  the  premium 
is  computed. 

Subparagraph  l.(pp]  in  the  proposed 
rule  (Uninsurable  acreage")  has  been 
deleted  from  this  final  rule  as  a 
definition  because  acreage  planted  to 
the  insured  crop  is  insurabele  unless 
excepted  by  paragraph  9  of  the  policy. 
This  makes  the  term  "uninsurable" 
inappropriate  since  the  acreage  is  not 
uninsurable  but  rather  it  is  not  insured 
by  reason  of  the  exceptions.  FCIC  has 
amended  the  definition  of  "Reporting 
Date"  (subparagraphs  1.  (jj)  in  this  final 
rule)  to  clarify  this  matter. 

All  comments,  and  portions  of 
comments,  received  in  response  to  the 
notice  of  proposed  rulemaking, 
published  at  55  FR  4382.  with  respect  to 
establishing  a  Comraom  Policy  of  crop 
insurance,  and  the  comments  pertaining 
to  the  proposed  poUcy  provisions 
therein,  are  addressed  in  this  final  rule 
as  follows: 

(a)  Comment:  FCIC  should  amend  the 
Good  Faith  Reliance  on 
Misrepresentation  provisions  in  S  499.6, 
to  expand  the  federal  exemption  from 
the  equitable  principle  of  estoppel  to 
agents  of  reinsured  companies.  The 
commenfer  questions  whether  FCIC  has 
the  right  to  determine  that,  if  an  agent 
gives  erroneous  information  to  a 
policyholder  upon  which  the 
policyholder  rel'ed,  and  which  may 
result  in  indemnification  beyond  that 
allowed  by  the  crop  insurance  policy, 
FCIC  may  allow  the  error  to  stand  and 
grant  relief  to  the  insured  under  the 
Good  Faith  Reliance  on 
Misrepresentation  provisions  (S  499.6  in 
the  proposed  rule)  while  requiring 
reimbursement  from  the  company/ agent. 
The  comment  suggests  that  an  agent 
should  not  be  subjected  to  Umitations 
beyond  those  that  bind  the  Government 
Response:  Estoppel  is  defined  as  a  bar 
against  an  allegation  or  denial  that  is 
contrary  to  one's  previous  allegation  or 
denial  of  a  fact.  FCIC  has  a  long 
standing  policy  of  honoring  the 
misinformation  provided  by  its  agents  to 
insured  as  long  as  the  statutory 
requirements  of  the  Federal  Crop 
Insurance  Act.  are  followed:  If  further 
requires  that  pnvate  agents  and  brokers 
reimburse  FQC  when  such 
misinformation  is  the  agent's  or  broker's 
responsibihty.  The  innocent  part>'  (the 
insured)  should  not  be  penalized.  Under 
the  Good  Faith  Reliance  provisions. 
FCIC  may  grant  relief  to  the 
policyholder  if  an  FCIC  employee  or  a 
contractor's  agent,  gives  erroneous 
information  resulting  in  paid  indemnity 
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outside  ther  terms  of  the  policy 
(overpaid  indemnity);  indebtedness  for 
additional  premium  owed:  or, 
entitlement  to  an  indemnity  not  yet  paid. 
This  provision  is  well  within  the  powers 
of  FCIC  (7  U.S.C.  1506(e))  and  continues 
to  represent  the  policy  of  the 
Corporation.  Therefore.  FCIC  has 
determined  that  no  change  in  the  rule  is 
necessary. 

(b)  Comment:  The  arbitration 
provisions  (paragraph  17)  are  too 
limiting  and  are  nothing  more  than  a 
recital  of  current  practice  making  them 
ineffectual.  At  a  minimum,  the 
companies  should  be  permitted  to 
arbitrate  all  policyholder  disputes  under 
the  Federal  Arbitration  Act  (9  U.S.C  1  et 
seq).  Another  commenter  suggested  that 
the  Good  Faith  Reliance  on 
Misrepresentation  (5  499.6)  section 
should  be  deleted  with  respect  to 
arbitration  because  present  contracts 
provide  for  arbitration  of  loss  disputes 
only,  and  in  its  broadened  scope,  this 
section  would  allow  arbitration  of  all 
disputes  which  can  be  handled 
administratively  and  become  more  cost 
efficient. 

Response:  TYie  arbitration  provisions 
contained  in  paragraph  17  of  this  final 
rule  were  established  by  agreement  with 
the  rein«iirof1  companies  and  their 
representatives  for  the  companies'  use. 
The  arbitration  provisions  for  reinsured 
policies  in  the  proposed  rule  are  limited 
to  issues  involving  production  to  be 
counted  in  the  event  of  a  claim  for 
indemnity.  Other  policyholder  disputes 
are  adjudicated  under  the  provisions  in 
the  Appeal  Process  (7  CFR  part  400, 
subpart  I)  with  respect  to  appeals  agains 
classififcation  determines,  and  in  S  457  6 
of  this  final  rule,  with  respect  to  issues 
involving  Good  Faith  Reliance  on 
Misrepresentation. 

While  FCIC  does  not  agree  or  disagree 
with  the  comment,  we  believe  that  a 
procedure  for  resolving  disputes  must  be 
contained  in  the  policy  of  insurance. 
Although  questions  have  been  raised  as 
to  the  efficiency  of  paragraph  17,  the 
only  suggested  alternative  refers  to  the 
Federal  Arbitration  Act.  However, 
policy  provisions  are  not  subject  to 
arbitration  since  those  provisions  are 
not  subject  to  arbitration  since  those 
provisions  have  the  force  and  effect  of 
law.  The  only  judgement  determinations 
under  the  policy  relate  to  appraisals  and 
those  determinations  are  subject  to  this 
provision.  FCIC  has  revised  9  499.6 
(\  457.6  in  this  final  rule]  to  make  the 
reinsured  participation  more  clear. 

(c)  Comment-  FCIC  should  prescribe 
the  application  form  for  insurance  which 
is  incorporated  by  reference  and  made 
part  of  the  policy  (|  499.9  in  the 
proposed  rule).  Company  prescribed 


applications  may  lessen  the  benefits  of  a 
common  policy;  increase  the  opportunity 
for  substantive  changes;  and  invite 
controversy. 

Response:  The  application  for 
insurance  is  defined  in  this  rule  as  a  part 
of  the  contract  of  insurance  (see 
response  to  comment  (f)).  The  FCIC 
application  form  for  crop  insurance  was 
published  in  the  Federal  Register  on 
February  21, 1984.  at  49  FR  6316.  The 
published  application,  as  amended, 
therefore  prescribes  the  information 
required  to  be  given  by  a  producer 
applying  for  crop  insurance  under  the 
authority  of  the  Federal  Crop  Insurance 
Act.  FCIC  requires  that  all  items  relating 
to  coverage,  record-keeping 
requirements,  etc..  that  are  contained  in 
the  FCIC  application,  be  included  on 
applications  used  by  reinsured 
companies.  FCIC  has  determined  that 
proper  collection  of  the  information  by  a 
Reinsured  company,  as  required  by  the 
codified  application  form,  does  not 
lessen  the  benefits  of  the  Common 
Policy,  nor  is  it  liable  to  increase  the 
opportunity  for  substantive  change.  For 
this  reason.  FCIC  determines  that  no 
change  to  the  rule  is  required. 

(d)  Comment:  If  the  proposed 
definition  of  "Abandon"  (subparagraph 
l.(a))  is  retained.  FCIC  should  amend 
the  loss  adjustment  procedures  which 
provide  that,  if  a  crop  is  abandoned,  the 
entire  guarantee  is  eliminated.  Such 
result  is  too  harsh  and  more  discretion 
for  the  adjuster  will  be  required. 

Response:  The  individual  crop 
provisions  being  written  to  be  used  with 
the  basic  provisions  in  this  Common 
Policy  will  provide  that  the  full 
production  guarantee  will  be  charged, 
f  nd  the  premium  owed,  if  the  insured 
discontinues  care  for  the  crop  without 
our  consent  and  there  is  no  insurable 
damage  to  the  insured  crop. 
Subparagraph  14(b)(4)  of  the  policy  in 
this  final  rule  provides  that  the  insured 
must  notify  us  and  we  must  consent  to 
abandonment  in  case  of  damage  to  the 
crop.  The  crop  will  be  inspected  and 
appraised.  We  will  not  consent  if  it  is 
practical  to  replant  or  until  we  have 
inspected  the  crop.  The  comment 
suggests  modification  of  the  loss 
adjustment  procedure.  FCIC  has  the 
responsibility  of  paying  an  indemnity  on 
an  insured  crop  if  the  crop  is  damaged 
by  an  insured  cause  of  loss.  The  insured 
has  the  statutory  duty  of  providing  care 
for  the  crop  in  accordance  with  good 
farming  practices.  It  is  not  the 
responsibility  of  FCIC  or  the  reinsured 
company  to  cultivate,  harvest,  or  m.arket 
the  crop. 

The  insured  has  the  option  of 
continuing  with  the  responsibility  of 
caring  for  the  crop  or.  if  the  crop  is 


damaged  by  an  insured  cause,  of 
obtaining  an  appraisal.  If  the  choice  is  to 
discontinue  the  responsibility  of  caring 
for  the  crop  under  the  policy,  the  insured 
suffers  loss  of  insurance,  but.  because 
insurance  coverage  has  been  received  to 
that  point,  the  premium  must  be  paid. 
No  change  in  policy  or  procedure  is 
contemplated. 

(e)  Comment:  The  definition  of 
"Intent  to  abandon.  Notice  of 
(subparagraph  l.(x))  should  be  amended 
to  delete  the  phrase  "because  of  damage 
from  an  insured  cause."  Notice  should 
be  required  to  be  given  for  intent  to 
abandon  for  any  cause,  whether  insured 
or  not.  In  this  way.  loss  adjusters  can 
immediately  verify  such  loss  and  obtain 
signatures  that  will  bar  later  litigation. 
Another  commenter  suggested  that  this 
subparagraph  should  require  a  notice  be 
given  within  72  hours  of  the 
abandonment. 

Response:  FCIC  has  concluded  that 
the  definition  of  "Intent  to  Abandon. 
Notice  of  in  subparagraph  l.(x)  is.  in 
reality,  a  reference  to  subparagraph 
13. (a)  of  the  proposed  rule  which  states 
that  in  case  of  damage  to  an  insured 
crop,  an  insured  must  provide  sufficient 
care  for  the  crop  and  is  required  to  give 
FCIC  notice  of  damage  in  a  specified 
time.  Subparagraph  13. (b)  further 
provides  that  notice  must  be  given 
within  72  hours  of  the  time  the  insured  '" 
crop  is  abandoned.  FCIC  intended  the 
definition  of  "intent  to  abandon,"  in  this 
context,  to  mean  that  because  of 
damage  from  an  insured  cause,  the 
insured  intends  to  no  longer  care  for  the 
insured  crop  and,  since  the  insurance 
only  indemnifies  for  damage  from  an 
insured  cause,  notice  of  abandonment 
need  only  be  made  if  due  to  insured 
causes,  and  the  insured  no  longer 
intends  to  care  for  the  crop. 

In  reporting  damage  to  the  insured 
crop,  determined  to  be  sufficient  to 
preclude  caring  for  the  crop  any  further. 
the  insured  may  indicate  that  for  this 
reason  the  crop  will  be  "abandoned." 
Permission  must  then  be  given  by  FCIC 
to  destroy  the  crop;  put  the  insured  crop 
to  another  use;  or,  put  the  acreage  to 
another  use.  However,  this  definition 
may  be  somewhat  confusing  because 
subparagraph  13.(b)  of  the  policy  in  the 
proposed  rule  does  not  refer  to  "intent  to 
abandon"  as  such,  only  that  the  insured 
give  us  notice  within  72  hours  of  the 
time  the  insured  abandons  the  crop. 

FCIC  has  determined  to  delete  this 
definition  in  this  final  rule  because 
intent  to  abandon  the  insured  crop 
because  of  damage  is  the  basis  for  the 
policyholder's  notice  in  paragraph  13  of 
the  rule  and  not  a  definition  in  fact. 
Subparagraph  13. (b).  referred  to  in  this 
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response,  has  been  redesignated  as 
subparagraph  14.(b)  in  this  final  rule. 
This  change  accomplishes  the 
commenters  concern  that  damage  itself 
be  cause  for  notification  and  leaves  the 
insurer  to  determine  whether  the 
damage  was  due  to  insured  cause  or  not. 

(f)  Comment:  The  definitions  of 
"Policy"  and  "Contract"  (both  used  in 
subparagraph  l.(dd)  of  the  proposed 
rule)  have  important  differences  and 
should  be  conformed  to  each  other. 
County  actuarial  documents  should  be 
included  in  the  definition  of  "Policy." 

Response:  The  meaning  of  the  term 
"Contract"  is  not  separately  defined  in 
the  proposed  rule;  however,  in  S  499.7 
the  generic  term  "contract"  or 
"insurance  contract"  is  defined  as 
consisting  of  the  application,  the  policy 
(Common  Policy),  the  crop  provisions 
(applying  to  a  particular  crop),  the 
special  provisions  (containing  dates  etc.. 
applying  to  a  particular  crop),  the 
actuarial  table,  and  any  amendments  or 
options  thereto.  FCIC  has  determined 
that  "Policy"  is  a  term  widely  used  in 
the  insurance  industry  and  is  generally 
meant  to  include  the  regulations,  policy, 
amendments,  and  the  actuarial  table. 
However,  since  the  "Contract"  contains, 
among  other  things,  the  "Policy."  and 
the  separate  actuarial  data,  and  in  view 
of  the  accepted  usage  and 
interchangeability  of  "Policy"  and 
"Contract."  FCIC  agrees  with  this 
comment  and,  because  of  their 
respective  differences,  has  determined 
to  include  definitions  and  cross 
reference  for  both  "Contract"  and 
"Policy." 

(g)  Comment-  The  inconsistency  of 
times  between  the  defmition  of 
subparagraph  l.(z)  "Loss,  Notice  of  (10 
days)  and  paragraph  13  of  the  policy  (72 
hours  and  15  days)  should  be  corrected. 

Response:  FCIC  concurs  and  has 
amended  the  defmition  of  "Loss,  Notice 
of  (Subparagraph  l.(bb)  in  this  final 
rule)  to  reflect  that  72  hours  notice  is 
required  after  certain  circumstances  and 
15  days  notice  after  the  end  of  insurance 
period.  Because  of  other  amendments, 
paragraph  13  of  the  proposed  rule  has 
been  redesignated  in  tliis  final  rule  as 
paragraph  14. 

(h)  Comment-  The  term  "Production 
report"  (subparagraph  l.{e)  in  the 
proposed  rule)  should  be  revised  to 
reflect  records  relating  to  annual 
production  instead  of  harvested 
production,  which  may  contain  several 
years  of  records. 

Response:  The  "Production  Report" 
(subparagraph  l.(ii]  in  this  final  rule), 
requires  that  aiuiual  production  data  be 
given  which  includes  both  planted  and 
harvested  acreage  in  order  to  provide 
the  most  complete  information.  For 


existing  or  "carryover"  policyholders, 
the  records  of  harvested  production  for 
the  previous  crop  year,  included  in  the 
report,  are  used  to  determine  the  yield 
for  insurance  purposes  for  the  following 
crop  year. 

If  no  production  report  is  provided  for 
the  previous  crop  year,  FCTC  assigns  a 
yield  as  provided  in  the  policy. 
Production  reports  for  years  before  the 
prior  crop  year,  as  submitted  by  the 
applicant  or  insured,  may  include 
records  of  from  one  (1)  to  ten  (10)  years, 
and  may  be  used  to  establish  the  yield 
for  insurance  purposes.  Since  actual 
production  data  for  the  previous  crop 
year  provides  the  most  reliable 
information  upon  which  to  base  the 
coming  crop  year  yield  guarantee.  FCIC 
contemplates  no  change  to  this 
subparagraph. 

(i)  Comment  The  unit  definition's  two 
last  sentences  in  subparagraph  l.(qq)  of 
the  proposed  rule  are  conflicting  in  that 
the  lessee  could  be  insured  for  less  than 
100%  because  the  crop  is  shared  but.  the 
latter  portion  states  that  land  rented  for 
"  *  *  *  a  crop  with  a  minimum  payment 
is  considered  owned  by  the  lessee 
*  *  *  ".  resulting  in  a  100%  share. 

Response:  FCIC  agrees  with  the 
comment.  In  our  review  and  analysis  of 
the  unit  definition  in  response  to  this 
comment,  a  discrepancy  was  discovered 
between  the  definition  of  imit  and  the 
definition  of  share,  as  outlined  by  the 
comment.  The  intent  of  this  defmition  of 
unit  provision  (now  appearing  at 
subparagraph  (tt)  in  this  final  rule)  is  to 
consider  land  rented,  or  leased  for  a 
crop  share  and  a  minimum  payment,  to 
be  a  share  arrangement  for  the  purpose 
of  establishing  the  insured  share  in  the 
insured  crop. 

The  unit  definition  provides  the 
insured  separate  insurance  coverage 
based  on  ownership  of  the  land  upon 
which  the  insured  crop  is  grown.  In 
response  to  the  comment,  in  the 
definihon  of  "unit."  the  words  "a  crop 
share  with  a  minimum  payment"  have 
been  deleted.  The  definition  of  "share" 
and  "unit"  are  now  consistent  nnth  the 
intent  of  this  provision. 

(j)  Comment-  The  definition 
"Summary  of  Coverage"  (subparagraph 
(mm)}  should  be  amended  to  delete  the 
words  (here  parenthesized)  from  the  line 
reading  ••  *  •  and  the  amount  of 
insurance  {for  which]  coverage  [is] 
provided." 

Response:  This  definition  of  summary 
of  coverage  contained  in  the  proposed 
rule  did  not  clearly  indicate  that  the 
summary  issued  covers  either  the 
guarantee  of  insurance  (pounds,  tons, 
bushels  etc)  or  the  amount  (dollar 
amount)  of  insurance.  Rather,  however, 
the  definition  appeared  to  indicate  only 


the  crop  insured  and  the  amount  of 
coverage  (dollar  amount)  included  on 
the  summary.  FCIC  concurs  with  the 
comment  deahng  with  the  recommended 
deletion  and  has  further  amended  this 
definition  (appearing  at  subparagraph 
(qq)  in  this  final  rule)  to  read:  "Our 
statement  to  you.  based  upon  your 
acreage  report,  by  unit,  specifying  the 
insured  cnjp  and  the  guarantee  or 
amount  of  insurance  coverage 
provided". 

(I)  Comment  The  words 
"uninsxirable"  and  "uninsured"  are 
interchanged  throughout  the  policy. 

Response:  FCIC  agrees  that  the  two 
words  should  not  be  used 
interchangeably.  Tl^iese  words  have 
been  replaced  with  language 
appropriate  for  the  context  in  which 
they  were  used  (see  explanatory  notes 
regarding  the  deletion  of  subparagraph 
(pp)  in  Supplementary  Information 
section  of  this  final  rule). 

(m)  Comment:  The  current  policy 
states  that  all  the  farmers  policies  arc 
cancelled  for  non  payment  of  debt 
while  the  current  practice  of  FCIC  is  to 
only  cancel  the  policy  on  which  the  debt 
exists. 

Response:  Subparagraph  2.(c)  of  the 
policy  in  the  proposed  rule  provides  that 
all  {>olicies  issued  under  the  FQC  Act 
will  terminate  if  any  amount  owed  is  not 
paid  before  the  terminaticMi  date  for  any 
separate  crop  policy  on  which  the 
amount  is  due.  FClC's  position  is  that  it 
is  not  a  good  business  practice  to 
provide  coverage  for  one  crop  while  the 
policyholder  has  a  delinquent  account 
on  another  crop.  If  FCIC's  current 
practice  is  inconsistent  with  this 
provision  it  is  wrong  and  will  be 
corrected.  The  rule  will  not  be  changed 

(n)  Comment-  Subparagraph  13(a)(2) 
of  the  proposed  poUcy  (Duties  in  the 
event  of  loss  or  damage — Your  Duties) 
should  be  replaced  by  subparagraph 
8(a)(3)  of  the  present  general  policy 
(Notice  of  damage  or  loss)  because 
reporting  is  not  limited  to  damage  that 
may  result  in  loss.  The  statement  is  too 
broad  and  adds  substantial  costs  to  loss 
adjustment.  In  addition,  many  types  of 
damage  are  progressive  requiring  almost 
daily  notices  required  by  this  proposed 
paragraph. 

Response:  The  insured  is  responsible 
for,  among  other  things,  reporting  to  the 
insurer  damage  to  the  insured  crop.  The 
insurer  can  then  ascertain  the  extent  of 
the  damage  and  whether  the  damage  is 
due  to  an  insured  cause  as  specified  in 
the  policy,  and  whether  Such  damage 
may  result  in  an  indemnity.  These 
determinations  should  be  made  by  the 
insurer  based  on  qaestions  asked  of  the 
insured  at  the  time  the  report  of  damage 
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IS  made.  If  the  insured,  at  the  time  the 
reporl  is  made,  is  asked  about  the 
severity  of  the  damage  and  the  insureds 
intention  to  carry  the  crop  to  harvest,  or 
if  the  insured  is  requesting  an  appraisal 
or  consent  to  put  the  acreage  to  another 
use,  the  insurer  can  determine  a  proper 
course  of  action.  It  is  not  the  intent  of 
this  provision  to  require  progressive 
notices  but  to  specify  that  the  insured 
has  a  duty  to  notify  the  insurer  of 
damage  to  the  insured  crop.  This 
protects  the  rights  of  both  parties  to  the 
insurance  contract  and  is  designed  to 
keep  the  insurer  informed  that  damage 
has  occurred  and  what  the  insureds 
intentions  are  concerning  the  insured 
crop.  For  this  reason,  FCIC  believes  this 
provision  does  not  require  amendment. 

(o)  Comment:  The  wording  in 
subparagraph  19(e)  (Amounts  due  us)  is 
in  direct  conflict  with  subparagraph 
19(b)  which  states  that  interest  will 
accrue  on  any  unpaid  balance,  therefore, 
subparagraph  19(e)  should  read  '   *  * 
"Penalties  will  be  charged  in  accordance 
with  *  *  *■'  This  change  will  allow  FCIC 
to  charge  a  consistent  interest  rate  of 
1  '-4  percent  r^n  uuy  unpaid  balance. 

Rt'sporse:  Subparagraph  19(e). 
redesignated  in  this  final  rule  as 
subparagraph  21(d).  has  not  been 
amended  to  include  this  suggestion.  This 
subparagraph  has  been  amended  to  add 
language  providing  that  a  penalty  of  6% 
shall  accrue  from  the  date  the  debt 
became  delinquent  in  accordance  with  4 
ere  102.13(e)  of  the  Standards  for  the 
Administrative  Collection  of  Claims. 
The  cited  regulation  provides  that,  as  is 
the  case  with  debts  incurred  on  policies 
issued  under  the  provisions  of  the  FCI 
Act.  an  interest  rate  may  be  established 
which  differs  from  the  interest  rate 
established  in  the  debt  collection 
regulations. 

(p)  Comment  Amend  the  record 
retention  provision  (paragraph  16)  to 
require  that  records  be  maintained  for 
three  years;  but,  with  the  added 
requirement  that  records  be  maintained 
which  were  used  to  establish  the 
amount  of  coverage  on  each  farm  unit. 

Response:  FCIC  concurs  with  this 
suggestion  and  has  amended  this 
provision  to  include  maintaining  records 
used  to  establish  the  amount  of 
coverage  for  each  farm  unit  for  three 
years  (see  paragraph  18  in  this  final 
rule).  This  type  of  information  is 
provided  by  the  insured  initially  and  is 
not  thought  to  impose  any  additional 
burden  on  the  policyholder  by  requiring 
that  such  records  be  maintained. 
Further,  it  is  FCIC  s  belief  that  retention 
of  records  supporting  certification  of 
past  production  is  essential  to  the 
process  of  providing  an  adequate  basis 
for  revision  of  premiums  and 


indemnities  if  an  insured  fails  to 
maintain  correct  supporting  records. 
While  these  requirements  are  provided 
in  FCIC  procedure,  their  effectiveness  is 
enhanced  by  inclusion  in  the  provisions 
of  the  policy  to  be  codified  in  the  Code 
of  Federal  Regulations. 

(q)  Comment:  Another  comment 
received  by  FCIC  suggested  additional 
language  to  another  portion  of  the  policy 
(paragraph  3)  to  provide  that  revision  of 
the  production  guarantee,  and  any 
indemnity  paid  based  on  such 
guarantee,  may  be  made  if  the 
production  report  is  not  supported  by 
certain  verifiable  records  or  by 
measurement  of  farm  stored  production, 
or  if  the  insured  misreports  actual 
production. 

Response:  FCIC  also  concurs  in  this 
suggestion  for  the  same  reasons  outlined 
in  response  to  Comment  (p)  above  and 
has  added  a  subparagraph  (d)  to 
paragraph  3  to  contain  this  provision. 

[riComment:  S  499.2  (c)  and  (d)— Add 
the  phrase  "in  the  same  county"  after 
the  words  "on  the  same  crop  for  the 
same  crop  year." 

Response:  These  subsections  have 
been  amended  to  include  this  suggestion 
(§  457.2  (c)  and  (d)  in  this  final  rule). 

(s)  Comment:  $  499.2(d)— Add 
"duplicate"  before  the  words  "multiple 
peril  contract." 

Response:  This  subsection  has  been 
amended  to  include  this  suggestion 
(§  457.2(d)  in  this  final  rule). 

(t)  Comment:  §  499.2(g)— Change  the 
term  "Multi-peril"  to  read  "multiple 
peril." 

Response:  This  term  has  been 
conformed  as  "multiple  peril" 
throughout  the  document. 

(u)  Comment:  §  499.3(a)— Delete  the 
reference  to  the  actuarial  data  being  "on 
file  in  the  applicable  service  offices  for 
the  county,"  since  this  phrase  is  unclear 
and  the  data  is  maintained  by  the 
reinsured  companies. 

Response:  This  statement  has  been 
conformed  throughout  the  document  to 
read  "agent's  offices"  instead  of 
"service  offices." 

(v)  Comment:  S  499.7— Insert  the  word 
"accepted"  before  the  word 
"application." 

Response:  This  section  has  been 
amended  to  include  this  suggestion 
(§  457.7  in  tht»-4inal  rule). 

(w)  Comment:  §  499.8(b)— This 
subsection  should  contain  a  requirement 
that  the  reinsured  company  notify  FCIC 
in  the  event  of  rejection  of  an 
application.  It  is  not  reasonable  to 
require  the  reinsured  company  to  refer 
the  applicant  to  competing  agents. 

Response:  If  FCIC  would  not  have 
rejected  the  application  and  the 
reinsured  company  does  so,  it  is  not 


unreasonable  to  require  the  company  to 
refer  the  applicant  to  the  proper  source 
froai  which  to  obtain  crop  insurance 
coverage.  The  rejecting  company  need 
not  notify  the  Corporation  of  the 
rejection,  merely  refer  the  rejected 
applicant  to  a  source  of  FCIC  insurance. 
FCIC  believes  subsection  S  499.8(b). 
with  respect  to  referring  a  rejected 
applicant  to  another  agent  authorized  to 
sell  FCIC  policies,  is  not  an 
unreasonable  requirement  and  does  nnt 
contemplate  making  a  change. 

(x)  Comment:  The  proposed  rule 
diminishes  the  role  of  the  reinsured 
company  and  inhibits  any  innovation 
because  of  stringent  regulatory 
requirements  which  are  beyond  the 
scope  of  FCIC's  delegated  authority. 
References  in  the  proposed  rule  to  the 
publication  of  policy  provisions  (as 
amendments  to  the  Common  Policy)  and 
the  adoption  of  reinsured  policy 
provisions  is  contrary  to  reinsurance 
principles. 

Response:  The  legislation  which 
allows  the  FCIC  to  operate  provides  that 
the  policy  issued  be  published  in  the 
Federal  Register.  In  addition,  the 
Administrative  Procedure  Act  (5  U.S.C. 
701-706,  as  amended)  requires  FCIC  to 
publish  its  rules  and  to  provide  the 
public  an  opportunity  for  comment. 
Nothing  in  the  rule  inhibits  a  company 
from  developing  new  products  or  being 
innovative.  The  FCIC  Act  requires  the 
delivery  of  benefits  of  this  program  in  a 
nondiscriminatory  manner.  FCIC  does 
not  believe  that  this  mandate  can  be 
addressed  efficiently  if  each  company 
can  be  allowed  to  deliver  a  different 
product  to  different  recipients  in  the 
guise  of  innovation. 

(y)  Comment:  Sixteen  references  in 
paragraph  1  (Definitions)  should  be 
deleted  because  they  are  redundant  and 
they  are  specifically  and  adequately 
defined  in  the  policy  sections. 

Response:  FCIC  has  corrected  the 
redundancy  to  the  maximum  extent 
possible.  FCIC  feels  the  need  to  go  to 
sufficient  lengths  to  promote  a  proper 
level  of  understanding  by  retainirig  a 
certain  amount  of  redundancy  to  assure 
a  complete  and  clear  interpretation  of 
the  policy  terms  and  conditions. 

(z)  Comment:  Subparagraph  2.(d)  fails 
to  address  the  consequences  of  death, 
etc.,  if  the  event  occurs  after  the  sales 
closing  date  but  before  coverage  begins 
for  the  crop  year. 

Response:  This  eventuality  is  covered 
in  the  requirements  of  this  subparagraph 
although  not  in  the  specific  terms  the 
commenter  raises.  Under  this  provision 
the  policy  will  terminate  in  the  event  of 
death,  should  the  death  occur  before 
insurance  attaches.  If  the  death  were  to 
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occur  after  sales  closing  date,  but  before 
coverage  begins,  FCIC  would  terminate 
the  policy  as  provided  because  the 
insurance  technically  had  not  yet  begun. 
FCIC  feels  that  this  provision  addresses 
the  issue  raised  by  the  commenter  and 
does  not  require  change. 

(aa)  Comment:  Subparagraph  2.(e) 
should  be  deleted  because  it  is 
unnecessary  and  costly  to  require 
companies  to  carry  zero  premium 
policies. 

Response:  This  subparagraph  has 
been  amended  to  delete  this  reference. 

(bb)  Comment:  Subparagraph  3(b) 
should  be  amended  to  change  the  words 
"Summary  of  coverage"  to  "Schedule  of 
insurance,"  and  the  remainder  of  the 
sentence  deleted  because  it  limits  the 
flexibility  of  the  reinsured  company  to 
offer  multiple  alternatives  for  price 
selection.  In  addition,  price  selections 
should  be  handled  between  the  insurer 
end  the  insured  by  separate  agreement. 
Response:  "Summary  of  Coverage"  is 
used  because  the  term  more  accurately 
describes  the  information  contained  on 
the  form.  The  selection  of  a  price  at 
which  to  compute  indemnities  is  an 
important  option  for  the  insured.  The 
language  permits  the  insurer  to  impose  a 
price  election  which  bears  the  same 
relationship  to  a  previously  elected 
price.  To  permit  imposition  of  higher  or 
lower  prices  without  sufficient 
protection  to  the  insured  is  not  in  the 
best  interest  of  the  insured  or  the 
program.  Sufficient  flexibility  is 
provided  by  this  language.  Selection  of 
prices  is  handled  between  the  insurer 
and  the  insured  under  current  and 
proposed  terms.  FCIC  will  not  change 
this  subparagraph. 

(cc)  Comment:  Subparagraph  3(c) 
should  be  deleted  and  covered  in  the 
separate  crop  provisions. 

Response:  The  FCIC  has  determined 
that  this  provision  applies  to  a 
significant  numbe'  of  crops.  To  avoid 
repetition,  it  is  placed  in  the  Basic 
Provisions. 

(dd)  Comment:  Reference  to 
notification  of  the  insured  concerning 
changes  should  be  deleted  because  this 
is  administrative  and  not  contractual. 
Response:  FCIC  has  determined  that 
this  section  will  be  unchanged. 
Notification  to  the  insured  is  an  integral 
part  of  the  process  and  is  a  contractual 
obligation  (see  subparagraph  1.  (n) 
"Contract  Change  Date,"  and  paragraph 
4  of  the  Common  Policy). 

(ee)  Comment:  Subparagraph  6  in  the 
proposed  rule  (Report  of  Acreage) 
should  be  modified  to  conform  to  the 
reinsured  companies  policy  regarding 
report  of  acreage. 

Response:  This  paragraph  is  a 
combination  of  previous  provisions  of 


the  FCIC  and  reinsured  companies' 
policies.  Representatives  of  both  agree 
that  the  paragraph  as  written  eliminates 
previous  administrative  problems, 
therefore  no  change  is  contemplated. 
FCIC  has  determined  that  this  provision 
provides  adequate  protection  to  both 
parties  to  the  insurance  contract. 

In  addition,  following  a  review  of  the 
proposed  rule  by  internal  divisions  of 
FCIC,  changes  to  the  language  of  the 
policy  provisions  were  made  which 
FCIC  considers  minor  and  non- 
substantive and  made  only  for  the 
purpose  of  clarification  to  reflect  the 
insurance  industfy  terms  which  are 
tested  and  proven  workable. 

Accordingly,  with  the  amendments 
made  necessary  by  the  comments 
referred  to  above,  and  minor  and  non- 
substantive language  and  format 
changes  for  purposes  of  clarity,  the 
proposed  rule  published  in  the  Federal 
Register  at  55  FR  4382,  is  hereby 
adopted  as  a  final  rule. 

Since  this  rule  only  establishes  a 
common  set  of  terms  and  conditions  and 
does  not  contain  specific  crop 
provisions  which  will  effect  current 
policyholders,  good  cause  is  shown  for 
making  this  rule  effective  in  less  than  30 
days. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance:  Common  crop 
insurance  regulations. 

Final  rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.]. 
the  Federal  Crop  Insurance  Corporation 
hereby  adds  a  new  part  457,  the 
Common  Crop  Insurance  Regulations  (7 
CFR  part  457),  effective  for  the  1991  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1991  AND 
SUBSEQUENT  CONTRACT  YEARS 

Sec. 

457.1  Applicability. 

457.2  Availability  of  Federal  crop  insurance. 

457.3  Premium  ratps,  production  guanntees 
or  amounts  of  insurance,  coverage  levels, 
and  prices  at  which  indemnities  shall  be 
computed. 

457.4  0MB  control  numbers. 

457.5  Creditors. 

457.6  Good  faith  reliance  on 
misrepresentation. 

457.7  The  contract. 

457.8  The  application  and  policy. 
Authority:  7  U.S.C.  1506, 1516, 

§  457.1    Applicability. 

The  provisions  of  this  part  are 
applicable  only  to  crops  for  which  a 


crop  provision  is  published  as  a  section 
to  7  CFR  part  457  and  then  only  for  the 
crops  and  crop  year  designated  by  the 
application  section. 

§  457.2    Availability  of  Federal  crop 
Insurance. 

(a)  Insurance  shall  be  offered  under 
the  provisions  of  this  section  on  the 
insured  crop  in  counties  within  the 
limits  prescribed  by  and  in  accordance 
with  the  provisions  of  the  Federal  Crop 
Insurance  Act.  as  amended  (the  Act). 
The  crops  and  counties  shall  be 
designated  by  the  Manager  of  the 
Corporation  from  those  approved  by  the 
Board  of  Directors  of  the  Corporation. 

(b)  The  insurance  is  offered  through 
two  methods.  First,  the  Corporation 
offers  the  contract  contained  in  this  part 
directly  to  the  insured  through  agents  of 
the  Corporation.  Those  contracts  are 
specifically  identified  as  being  offered 
by  the  Federal  Crop  Insurance 
Corporation.  Second,  companies 
reinsured  by  the  Corporation  offer 
contracts  containing  the  same  terms  and 
conditions  as  the  contract  set  out  in  this 
part.  These  contracts  are  clearly 
identified  as  being  reinsured  by  the 
Corporation. 

(c)  No  person  may  have  in  force  more 
than  one  contract  on  :he  same  crop  for 
the  same  crop  year,  ii:  the  same  county, 
whether  insured  by  the  Corporation  or 
insured  by  a  company  which  is 
reinsured  by  the  Corporation, 

(d)  If  a  person  has  more  than  one 
contract  under  the  Act  outstanding  on 
the  same  crop  for  the  same  crop  year,  in 
the  same  county,  all  such  contracts  shall 
be  voided  for  that  crop  year  and  the 
person  will  be  liable  for  the  premium  on 
all  contracts,  unless  the  person  can 
show  to  the  satisfaction  of  the 
Corporation  that  the  duplicate  multiple 
peril  contract  of  insurance  was 
inadvertent  and  without  the  fault  of  the 
person. 

(e)  If  the  multiple  contracts  of 
insurance  are  shown  to  be  inadvertent 
and  without  the  fault  of  the  insured,  the 
contract  with  the  earliest  application 
will  be  valid  and  all  other  contracts  on 
that  crop  in  the  county  for  that  crop  year 
will  be  cancelled.  No  liability  for 
indemnity  or  premium  will  attach  to  the 
contracts  so  cancelled. 

(f)  The  person  must  repay  all  amounts 
received  in  violation  of  this  section  with 
interest  at  the  rate  contained  in  the 
contract  (see  §  457.8.  paragraph  21). 

(g)  An  insured  whose  contract  with 
the  Corporation  or  with  a  company 
reinsured  by  the  Corporation  under  the 
Act  has  been  terminated  because  of 
violation  of  the  terms  of  the  contract  is 
not  eligible  to  obtain  multiple  peril  crop 
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insurance  under  the  Aol  with  the 
Corpora tion  or  with  a  oompany 
reuunred  by  tlae  Corporation  unleta  the 
insured  can  show  that  die  default  in  tbe 
prior  contract  waa  cured  prior  to  the 
sales  ck)8ing  date  of  the  contract 
applied  for  or  unless  the  insured  can 
shfom  that  the  terminBtion  was  improper 
and  •houkl  not  result  in  sBbsequent 
ineligiWity. 

(fa)  AM  applicmtt  for  insurance  ander 
tin  Act  Rnnt  advise  the  a^ent.  in 
writiiig.  at  the  time  of  application,  of  any 
previous  applications  for  insurance  or 
policiea  of  insoranoe  iHider  the  Act  and 
the  prewnt  status  of  any  such 
appbcatioM  or  insaranoe. 


S457J 

lali 
I  prtcaa  at  wMdt 
Ibacowputad 

(a)  Hie  f^~iO°'  thmil  establish 
premium  rataa,  pmductiaa  guarantees  or 
amounts  «f  iasuranca.  coverage  levels. 
and  prices  al  wiaick  indemnities  shall  be 
computed  for  the  insured  crop  which 
wiU  be  included  in  the  actuarial  table  on 
file  in  the  applicable  agents'  office  for 
the  coonty  aad  which  suy  be  changed 
from  year  to  year. 

(bj  At  the  time  the  application  for 
insarance  is  made,  the  applicant  will 
elect  an  amount  of  insurance  or  a 
coverage  level  and  price  from  among 
those  contained  in  the  actuarial  table  for 
the  crop  year. 


S  457.4    0M8  control  numlMrs. 
The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Managemeat  aad  Budget 
(OMB}  under  the  provisions  of  44  U.S.C 
chapter  35  and  have  been  assigned  0MB 
niHobers  (S63-0003.  0563-0009,  and 
056S-0Oia 

9457.5   CradRora. 

An  interest  of  a  person  in  an  insured 
crop  existing  by  virtue  of  a  lien, 
mortgage,  garnishment,  levy,  execution, 
bankruptcy,  involuntary  transfer  or 
other  similar  interest  shall  not  entitle  the 
holder  of  the  interest  to  any  benefit 
under  the  contract. 

f«574   OeodlamiraNancaon 
mterapraaantatica 

Notwithstanding  any  other  provision 
of  the  crop  hmrance  contract, 
whenever 

(a)  A  persoa  entering  into  a  contract 
of  crop  insurance  ander  these 
regulations  who.  as  a  result  of  a 
mirs representation  or  other  erroneous 
action  or  advice  try  an  agent  or 
employee  of  the  Corporation: 

(1)  Is  indetUed  to  the  Corporation  for 
ddditional  premiums;  or 


(2)  Has  suffered  a  loss  to  a  crop  whidi 
is  not  insured  or  for  which  the  insured  is 
not  entitled  to  an  indemnity  because  of 
failure  to  comply  with  the  terms  of  the 
insurance  contract,  but  which  the 
insured  belie%-ed  to  be  insured,  or 
believed  the  terms  of  the  insurance 
contract  to  ha\-e  been  compUed  with  or 
waived;  and 

(b)  The  Board  of  Directors  of  the 
Corporation,  or  the  Manager  in  cases 
involving  not  more  than  $100,000.00, 
finds  that 

(1)  An  agent  or  employee  of  the 
Corporatioo  did  in  fact  make  such 
misrepresentation  or  take  other 
ernmeotts  action  or  give  erroneous 
advice; 

[Z]  Said  insured  rehed  thereon  m  good 
faith;  and 

(3J  To  require  the  payment  of  the 
additional  prenuums  or  to  deny  such 
insured's  entitlement  to  the  indeninity 
would  not  be  fair  and  equitable,  sudi 
insured  shall  be  granted  relief  the  same 
as  if  otherwise  «ititled  thereto.  Requests 
for  relief  under  this  section  must  be 
subnutted  to  the  Corporation  in  writing. 
The  Corporation  reviewing  officers 
must,  upon  application  by  the  person 
claiming  relief  under  this  section,  refer 
such  application  to  the  appropriate 
official  of  the  Corporation  for 
determination  as  to  whether  to  grant 
relief  under  this  section.  Corporation 
reviewing  officers  do  not  have  authority 
to  grant  relief  under  this  section. 

(c]  The  reinsured  conipanies  may  use 
arbitration  panels  established  under 
contracts  lor  reinsurance  issued  by  them 
under  the  FCKD  Act  to  grant  relief  under 
the  same  terms  and  conditions  as 
contained  m  paragraphs  (a)  and  (b)  of 
this  section  or,  may  establish  procedures 
to  administratively  handle  relief  in 
accordance  with  such  terms  and 
conditions. 

S  457.7    The  contract. 

The  insurance  contract  shall  become 
effective  upon  the  acceptance  by  the 
Corporation  or  the  reinsured  company  of 
a  duly  executed  application  for 
insuraoce  on  a  form  prescribed  by  the 
Corporation.  The  contract  shall  consist 
of  the  accepted  Application,  the  Basic 
Provisions,  the  Crop  Provisions,  the 
Special  Provisions,  the  county  Actuarial 
Table,  and  any  amendments  or  options 
thereto.  Changes  made  in  the  contract 
shall  not  affect  its  continuity  from  year 
to  year  No  indemnity  shall  be  paid 
unless  the  insured  complies  with  all 
terms  and  conditions  of  the  contract. 
The  forms  referred  to  in  the  contract  are 
available  at  the  offices  of  the  crop 
insurance  agent. 


f4S7J5    Th«applciMonandp<«ey. 

[a]  Application  for  insurance  on  a 
form  prescribed  by  the  Carporation.  or 
approved  by  the  Corporation,  must  be 
made  by  any  person  who  wishes  to 
participate  in  the  program,  to  cover  such 
person's  share  in  tbe  insured  crop  as 
landlord,  owner-operator,  crop 
ownership  interest  or  tenant  No  other 
person's  interest  in  the  crop  may  be 
insured  under  an  application  unless  that 
person's  interest  is  clearly  shown  on  the 
application  and  unless  that  other 
person's  interest  is  insured  in 
accordance  with  tbe  procedures  of  the 
Corporatkna.  The  applicatioa  must  be 
submitted  to  tbe  Coiporation  or  the 
reinsured  company  through  the  crop 
insurance  agent  and  must  be  submitted 
on  or  before  the  applicable  sales  closing 
date  on  file. 

(b)  The  Coiporation  or  the  reinsured 
company  may  reject  or  discontinue  tbe 
acceptance  of  aj^cations  in  any 
oooDty  or  of  any  individual  application 
upon  the  Corporation's  or  the  retnsured 
company's  determination  that  the 
insurance  risk  is  excessive.  If  the 
reinsured  company  rejects  any 
application  and  sudi  reiection  is  not 
required  by  the  Corporation,  the 
applicant  must  be  referred  to  an  agent 
anthorited  to  sell  the  Corporation's 
policies  of  insurance.  The  Manager  of 
the  Corporation  is  authorired  in  any 
crop  year  to  extend  tbe  sales  closing 
date  for  submitting  applications  in  any 
county,  by  placing  the  extended  date  on 
file  in  the  applicable  agents  office  and 
publishing  a  notice  in  the  Federal 
Register  upon  the  Manager's 
determination  that  no  adverse 
selectivity  will  result  during  the 
extended  period  or  that  such  extension 
is  required  to  comply  with  other 
programs  of  the  United  States 
Department  of  Agriculture.  However,  if 
adverse  conditions  should  develop 
during  such  period,  the  Corporation  will 
immediately  discontinue  the  accrptance 
of  applications  and  will  require  that  the 
reinsured  companies  also  immpdiately 
discontinue  such  acceptance. 

Uoiled  Stales  Department  of  Apiculture 

Federal  Crop  Insarance  Corporation 

Common  Crop  Insurance  Policy 
This  u  B  continoou*  policy  Refer  lo  seclioB  2 


FCIC  policies 

Uoiled  Slatei 

Department  of 

A^cuiltre.  Federal 

Crop  Insurance 

Corporation 
This  id  an  insurance 

policy  iswed  by  the 

Fetieral  Crop 

Insurance 


Remsored  policies 


This  policy  w  remsuied 
b>'  the  Federal  Crop 
tmoraBce  Corporation 
(FCIC)  under  ihp 


Corporation,  a  United         provisions  of  the 
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Stales  Government 
agency  The 
provisions  of  the 
policy  are  published 
in  the  Federal 
Register  and  in  the 
Code  of  Federal 
Regulations  |CFR| 
under  the  Federal 
Register  Acl  (44 
U.S.C.  1501  el  seq) 
and  may  not  be 
waived  or  varied  in 
any  way  by  the  crop 
insurance  agent  or 
any  other  agent  or 
employee  of  FCIC. 


FCIC  policies  Reinsured  policies 

Federal  Crop 
Insurance  Acl.  as 
amended  (7  U  S.C. 
1501  el  seql  All 
provisions  of  the 
policy  and  nghts  and 
responsibilities  of  the 
parties  are 

specincally  subiecl  to 
the  Federal  Crop 
Insurance  Art.  The 
provisions  of  the 
policy  are  published 
in  the  Federal 
Register  and  in 
chapter  IV  of  title  7  of 
the  Code  of  Federal 
Regulations  |CFR) 
under  the  Federal 
Register  Acl  (44 
use.  1501  el  seq]. 
and  may  not  be 
waived  or  varied  in 
any  way  by  the  crop 
insurance  agent,  or 
any  other  agent  or 
employee  of  the 
company.  In  the  event 
we  cannot  pay  your 
loss,  your  claim  will 
be  settled  in 
accordance  with  the 
provisions  of  this 
policy  and  paid  by  the 
FCIC.  No  slate 
guaranty  fund  will  be 
liable  lo  pay  your 
loss. 
Throughout  this  policy.       Throughout  this  policy. 
"you"  and  "your"  "you"  and  "your" 

refer  lo  the  named  refer  lo  the  named 

insured  shown  on  the         insured  shown  on  the 
accepted  application  accepted  application 

and  "we",    us"  and  and    "At    "us"  and 

"our"  refer  lo  the  "our"  refer  lo  the 

Federal  Crop  company  providing 

Insurance  the  insurance  Unless 

Corporation  Unless  the  context  indicates 

the  context  indicates  otherwise,  use  of  the 

otherwise,  use  of  the  plural  form  of  a  word 

plural  form  of  a  word         includes  the  singular 
includes  the  singular  and  use  of  the 

and  use  of  the  singular  form  of  the 

singular  form  of  the  word  includes  Ihe 

word  includes  Ihe  plural. 

plural 

Agreement  to  insure:  In  return  for  the 
paympnl  of  the  premium,  and  subject  to  all  of 
the  provisions  of  this  policy,  we  agree  with 
you  to  provide  the  insurance  as  staled  in  this 
policy  If  a  conflict  exists  between  the  basic 
provisions  contained  herein  and  the  specific 
crop  provisions,  the  crop  provisions  will 
control. 

Terms  and  Conditions 
Basic  Provisiorts 
1.  Definitions 

As  used  in  this  Policy  these  terms  are 
defined  as  follows: 

(a)  Abandon— faWure  lo  continue  providing 
sufficient  care  (For  example,  cultivation, 
irrigation,  fertilization,  application  of 
chemicals,  etc..  consistent  with  good  farming 
practices)  for  the  insured  crop  lo  make 
normal  progress  toward  harvest  or  maturity, 
or  failure  to  harvest  in  a  timely  manner. 

(b)  Acreage  report— A  report  required  by 
paragraph  6  of  these  basic  provisions  which 
contains,  in  addition  lo  other  required 
information,  your  report  of  your  share  of  all 
acreage  of  an  insured  crop  in  the  county 
whether  insurable  or  not  insurable.  This 


report  must  be  filed  not  later  than  Ihe  Final 
acreage  reporting  date  contained  in  the 
special  provisions  for  the  county  for  Ihe 
insured  crop. 

(c)  Acreage  reporting  date — The  date 
(contained  in  the  special  provisions)  by 
which  you  are  required  to  submit  your 
acreage  reports. 

(d)  Actuarial  table— The  forms  and  related 
material  for  the  crop  year  which  are 
available  for  public  inspection  in  your  agent's 
office,  and  which  show  the  amounts  of 
insurance  or  production  guarantees,  coverage 
levels,  premium  rales,  prices  for  computing 
indemnities,  practices,  insurable  acreage,  and 
other  related  information  regarding  crop 
insurance  in  the  county. 

(e)  Another  use.  notice  of— The  written 
notice  required  when  you  wish  lo  put  acreage 
lo  another  use  (see  section  14). 

(f)  Application—The  form  is  required  lo  be 
completed  by  you  and  accepted  by  us  before 
insurance  coverage  will  commence.  This  form 
must  be  completed  and  filed  in  your  agent's 
office  not  later  than  the  sales  closing  dale  of 
the  initial  insurance  year  for  each  crop  for 
which  insurance  coverage  is  requested.  If  a 
break  in  insurance  coverage  occurs,  a  new 
application  must  be  filed. 

(g)  ASCS— The  Agricultural  Stabilization 
and  Conservation  Service  of  the  United 
Stales  Department  of  Agriculture. 

(h)  ASCS  Farm  Serial  Number— The 
number  assigned  to  the  farm  by  the  ASCS 
County  Committee. 

(i)  Assignment  of  indemnity— A  transfer  of 
policy  rights,  made  on  our  form,  and  effective 
when  approved  by  us.  It  is  the  arrangement 
whereby  you  assign  your  right  to  an 
indemnity  payment  to  any  parly  of  your 
choice  for  the  crop  year. 

(j)  Cancellation  date — The  calendar  dale 
specified  in  each  crop  provision  on  which 
that  crop  provision  will  automatically  renew 
unless  canceled  in  writing  by  either  you  or  us. 

|k)  Claim  for  indemnity— A  claim  made  on 
our  form  by  you  for  damage  or  loss  to  an 
insured  crop  and  submitted  to  us  not  later 
than  60  days  after  Ihe  end  of  the  insurance 
period  (see  section  14). 

(1)  Co/;sen/— Approval  in  writing  by  us 
allowing  you  to  lake  a  specific  action. 

(m)  Contract— [nho  see  "Policy")  This 
policy  IS  a  contract  between  you  and  us 
consisting  of  the  accepted  Applicdtion,  these 
Basic  Provisions,  the  Crop  Provisions,  the 
Special  Provisions,  the  Acluanal  Table  for 
the  insured  crops,  and  the  applicable 
regulations  as  published  at  7  CFR  part  401. 

(n)  Contract  change  dote— The  calendar 
dale  by  which  we  make  any  contraci  (policy) 
changes  available  for  inspection  in  the 
agents  office  (see  section  4). 

(o)  County— The  county  or  other  political 
subdivision  shown  on  your  accepted 
application. 

(p)  Coverage — The  insurance  provided  by 
this  policy,  against  insured  loss  of  production 
or  value,  by  unit  as  shown  on  your  summary 
of  coverage. 

(q)  Coverage  begins,  date — The  calendar 
date  insurance  begins  on  the  insured  crop,  as 
contained  m  the  crop  provision,  or  the  dale 
after  planting  is  started  on  the  unit  (see 
section  11). 

(r)  Crop  Provisions— The  part  of  the  policy 
that  contains  the  specific  provisions  of 
insurance  for  each  insured  crop. 

(s)  Crop  year— The  period  within  which  the 
insured  crop  is  normally  grown  and 
designated  by  the  calendar  year  in  which  the 


insured  crop  is  normally  harvested 

(t)  Damage — Injury  deterioration,  or  loss  of 
production  of  the  insured  crop  due  to  insured 
to  uninsured  causes. 

(u)  Damage,  notice  of— A  written  notice 
required  to  be  filed  in  your  agent's  office 
whenever  you  initially  discover  the  insured 
crop  has  been  damaged  to  the  extent  that  a 
loss  is  probable  (see  section  14) 

(v|  Delinquent  account— Any  account  you 
have  with  us  in  which  premiums,  or  interest 
on  those  premiums  is  not  paid  by  the 
termination  date  specified  in  the  crop 
provisions,  or  any  other  amounts  due  us.  such 
as  indemnities  found  not  lo  have  been 
earned,  which  are  not  paid  within  30  days  of 
our  mailing  or  other  delivery  or  notification  lo 
you  of  the  amount  due 

(w)  Earliest  planting  dote— The  earliest 
date  established  for  planting  the  insured  crop 
and  qualifying  for  a  replant  payment  if 
applicable  (see  special  provisions  and  section 
13) 

(x)  End  of  insurance  period,  dote  of— The 
date  upon  which  your  crop  insurance 
coverage  ceases  for  the  crop  year  (See  crop 
provisions  and  section  11). 

(y)  Insured— The  named  person  as  shown 
on  the  application  accepted  by  us  This  term 
does  not  extend  to  any  other  person  having  a 
share  or  interest  m  the  crop  (for  example,  a 
partnership,  landlord,  or  any  other  person) 
unless  specifically  indicated  on  the  accepted 
application  (see  definition  of  "Person" 
paragraph  1  (dd)). 

(z)  Insured  crop — The  crop  defined  under 
these  basic  provisions  and  the  applicable 
crop  provision  as  shown  on  the  application 
accepted  by  us. 

(aa)  Late  Planting  Agreement  Option— 
Available  on  selected  crops.  An  amendment 
lo  the  insurance  policy  which,  when  planting 
has  been  delayed,  provides  insurance 
coverage  for  acreage  of  ar,  insured  crop 
planted  after  the  final  planting  date  shown  on 
the  special  provisions  in  exchange  for  a 
reduction  in  coverage. 

(bb)  Loss,  notice  of-  The  notice  required  to 
be  given  by  you  not  later  than  72  hours  after 
certain  occurrences  or  15  days  after  the  end 
of  the  insurance  period  (see  section  14). 

(cc)  Negligence— The  failure  to  use  such 
care  as  a  reasonably  prudent  and  careful 
person  would  use  under  similar 
circumstances. 

(dd)  Person— An  individual,  partnership. 
association,  corporation,  estate,  trust,  or 
other  legal  entity,  and  wherever  applicable,  a 
State  or  a  political  subdivision  or  agency  of  a 
Stale. 

(ee)  Policy— {iho  see  "Contract")  The 
basic  provisions  for  insuring  a  specific  crop. 
The  "Insurance  Contract "  or  "Contract " 
which  is  the  insurance  contract  between  you 
and  us  consisting  of  the  accepted  application, 
the  basic  provisions,  the  crop  provisions,  ihe 
special  provisions,  the  actuarial  table  for  the 
insured  crop,  and  the  applicable  regulations 
as  published  at  7  CFR  part  401. 
(ff)  Practical  to  replant— Our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  upon  all  factors, 
including,  but  not  limited  to  moisture 
availability,  condition  of  the  field,  time  to 
crop  maturity,  etc.,  on  the  feasibility  of 
replanting  and  harvesting  the  insured  crop,  It 
is  not  practical  to  replant  after  the  final 
planting  date  (for  crops  without  an  offered 
Late  Planting  Agreement  Option)  or  after  20 
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Hays  after  the  Cmai  pUoting  date  [fof  crop* 
.Hh  M  offered  Late  PUmting  Agreement 
OptMn). 

l88)  Premium  billing  date— The  eariie»t 
date  upoa  wbich  yo*  wiii  be  tuiied  for 
insurance  cov«ra^  based  oa  your  acreage 
report  aad  which  generally  falls  at  or  near 
harveat  time. 

(hh)  Price  elecdoa — The  aaiounts 
determined  by  FCIC  and  cooXained  in  the 
actuarial  table,  to  be  used  as  a  basis  iar 
computing  the  amount  per  anit  of  production 
which  will  be  paid  in  the  event  of  a  lots 
under  the  policy. 

(ii)  Producttoa  report— A  written  record 
showing  your  aaaual  production  and  used  by 
us  lo  determine  your  yield  for  insurance 
purposes  (see  section  3).  The  report  contains 
previous  years  yield  information  including 
planted  acreage  and  harvested  production. 
This  report  must  be  supported  by  wntten 
verifiable  records  from  a  warehouseman  or 
buyer  of  the  insured  crop  or  by  measurement 
of  farm  stored  productioa  or  by  other  records 
of  production  approved  by  us  on  an 
individual  case  basis. 

(in  Reporting  date—Tbe  acreage  reporting 
date  (contained  in  the  special  provisions]  by 
which  yoH  are  required  to  report  oil  your 
insurable  acreage  in  the  county  in  which  you 
have  a  share  and  your  share  at  the  time 
insurance  attaches,  and  any  acreage  in  which 
yon  have  a  share  which  is  not  insun;d  (see 
section  9.). 

(Vk)  Representative  sample — ^Portions  of 
the  insured  aop  or  insured  crop  residue 
which  are  required  to  remain  in  the  field  for 
examination  and  review  by  our  loss  adjusters 
when  making  a  crop  appraisal  if  required  by 
the  crop  provisions.  The  samples  are  furtlier 
dermed  in  the  crop  provisions. 

(11)  SaJes  claeing  date— The  date  contained 
m  the  special  provisions  which  is  the  final 
date  when  an  application  may  be  filed.  This 
is  the  last  date  for  you  to  make  changes  Ln 
your  crop  insurance  coverage  for  the  crop 
year. 

(mmj  Section  (for  the  purposes  of  unit 
structure] — A  unit  of  measure  under  a 
rectangular  survey  system  describing  a  tract 
of  land  uaually  one  mile  square  and  usually 
containing  approximately  640  acres. 

(nn)  Share— Moui  percentage  of  interest  in 
the  insured  crop  as  an  owner,  operator,  or 
tenant  at  the  time  coverage  begins.  However. 
only  for  the  purpose  of  determining  the 
amount  of  indemoity.  your  share  will  not 
exceed  your  share  at  the  earlier  of  the  time  of 
loss  or  the  beginning  of  harvest.  Unless  the 
accepted  application  clearly  indicates  that 
insurance  is  requested  for  a  partnership  or 
joint  venture,  or  is  intended  to  cover  the 
landlord's,  or  tenant's  share  of  the  crop  (see 
section  10],  iosarance  will  only  cover  the  crop 
share  of  the  person  completing  the 
application.  The  share  will  not  extend  to  any 
other  persoo  having  an  interest  in  the  crop 
except  as  may  otherwise  be  speafically 
allowed  in  this  policy.  We  may  consider  any 
acreage  or  interest  reported  by  or  for  your 
spouse,  chiid  or  any  member  of  your 
household  to  be  your  share  Least^s 
containing  provuioos  for  both  a  cash  or 
minimum  payment  and  a  crop  kh^re  M-ill  be 
considered  a  crop  shore  lease. 

(ooj  Speuai  prov/tioas — The  part  of  the 
policy  lh«l  contains  specrfic  provisions  of 


insurance  for  each  insured  crop  that  may 
vary  by  geographic  area. 

(pp)  State— Iht  state  shown  on  yowr 
accepted  application. 

(qq)  Summon,  <yf  coverage — Our  statement 
to  you,  baaed  upon  yoar  acreage  report,  by 
unit,  specifying  the  insored  crop  and  the 
guarantee  or  amount  of  insurance  coverage 
provided. 

(rr)  Tenant — .A  persun  who  rents  land  from 
another  persim  for  a  share  of  the  crop  or  a 
share  of  the  proceeds  of  the  crop  {see  the 
definition  of  "share'  above). 

(ss)  Termination  date— The  calendar  date 
contained  in  the  crop  provisions  upon  which 
your  polKy  ceases  for  rKjrpayment  of 
premium  or  any  other  amount  due  us  under 
the  policy. 

(tt)  Unit—hW  insurable  acreage  of  the 
insured  crop  in  the  county  on  the  date 
coverage  begins  for  the  crop  year 

(1]  In  which  you  have  a  100  percent  share: 
or 

(2)  Which  is  owned  by  one  entity  and 
operated  by  another  specific  entity  on  a  share 
basis. 

(For  example.  iL  in  addition  to  the  land  you 
own,  you  rent  land  from  five  landlords,  three 
on  a  crop  share  basis  and  two  on  a  cash 
basis,  yoa  would  be  entitled  to  four  units,  one 
for  each  crop  ahare  lease  and  one  for  the  two 
cash  leases  and  the  land  you  own).  Land 
rented  for  cash,  a  fixed  comraodity  payment. 
or  a  consideration  other  than  a  share  in  the 
insured  crop  on  such  land  will  be  considered 
a*  owned  b^r  the  lessee  (see  "Share"  above) 
Land  which  would  otherwise  be  one  unit 
may.  m  certain  instances,  be  divided 
according  to  guidelines  contained  in  the 
applicable  crop  provisions.  Units  will  be 
determined  when  the  acreage  is  reported  but 
may  be  adjnsted  or  combined  to  reflect  the 
actual  unit  structure  when  adjusting  a  loss. 
However,  no  further  division  may  be  made 
after  the  acreage  report  date  for  any  reason. 

2.  U£e  of  Policy,  Cancellation,  and 
Termination 

(a)  This  is  a  continuous  policy  and  will 
remain  in  effect  for  each  crop  year  following 
the  acceptance  of  the  original  application. 
After  acceptance  of  the  appHcation,  you  may 
not  cancel  this  policy  the  initial  crop  year. 
Thereafter,  ttie  policy  will  continae  in  force 
for  each  succeeding  crop  year  unless 
canceled  or  terminated  as  provided  below. 

(b]  Either  you  or  we  may  cancel  this  policy 
after  the  initial  crop  year  by  pro\nding 
wntten  notice  to  the  other  on  or  before  the 
cancellation  date  shown  in  the  crop 
provisions. 

(cj  All  policies  issued  by  us  under  the 
authority  of  the  Federal  Crop  Insurance  .Act 
will  terminate  as  of  the  coincidental  or  next 
termination  date  contained  in  these  policies  if 
any  amount  due  us  is  not  paid  on  or  before 
the  termination  date  for  the  crop  on  which 
the  amount  is  due.  Such  unpaid  debts  will 
also  make  you  ineligible  for  any  crop 
insurance  provided  under  the  Federal  Crop 
Insurance  Act  until  payment  is  made.  If  we 
deduct  any  amount  due  us  from  an  indemnitv. 
the  date  of  payment  for  the  purpose  of  this 
paragraph  will  be  the  dale  you  kign  the 
properly  compieted  claans  ior  indemnity 

(d)  If  you  die,  disappear,  or  are  judicially 
declared  ^competent,  or  if  you  8«>e  an  entity 


other  than  an  individual  and  such  entity  is 
dissolved,  the  policy  will  terminate  as  of  the 
date  of  death,  fudicial  declaration,  or 
dissolutior.  If  such  event  occurs  after 
coverage  begms  for  any  crop  year,  the  policy 
will  continne  in  force  through  the  crop  year 
and  terminate  at  the  end  of  the  insurance 
period  and  any  indemnity  will  be  paid  lo  the 
person  or  persons  determined  to  be 
beneficially  entitled  to  the  indemnity.  Death 
of  a  partner  in  a  partnership  will  dissolve  the 
partnership  unless  the  partnership  agreement 
provides  otherwise.  If  two  or  more  persons 
having  a  joint  interest  are  insured  jointly, 
death  erf  one  of  the  persons  will  dissolve  the 
joint  enJity. 

(el  Yonr  policy  will  terminate  if  no 
premium  is  earned  in  any  year. 

(f^  The  cancellation  and  termination  dates 
are  contained  in  the  crop  provisions, 
3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  For  each  crop  year  the  production 
guarantee  or  amount  of  insurance,  coverage 
level,  and  price  at  which  an  indemnity  will  be 
determined  for  each  unit  will  be  those  used  to 
calculate  your  summary  of  coverage.  The 
information  necessary  to  determine  those 
factors  will  be  contained  in  the  special 
provisions  or  in  the  actuarial  table. 

(b)  You  may  select  only  one  coverage  level 
offered  by  us  for  each  insured  crop.  By 
wntten  notice  to  us  you  may  change  the 
coverage  level  price  election,  or  amount  of 
insunmce  for  the  following  crop  year  not 
later  than  the  sales  closing  date  for  the 
affected  insured  crop.  If  you  do  not  elect  a 
coverage  level,  we  will  assign  the  coverage 
level  which  is  designated  for  that  purpose  in 
the  special  provisions.  Since  the  price 
election  or  amount  of  insurance  may  change 
each  yrar.  if  3rou  do  not  select  a  new  price- 
election  or  amount  of  insurance  before  the 
next  insurance  year  prior  to  the  sales  closing 
djte.  we  will  assign  the  price  eledion  or 
amount  of  insurance  which  bears  the  same 
relationship  to  the  price  election  schedule  as 
the  price  election  or  amount  of  insurance  in 
effect  for  the  preceding  year. 

(c)  You  must  report  production  to  us  for  the 
previous  crop  year  by  the  earlier  of  the 
acreage  reporting  date  or  45  days  after  the 
cancellation  date.  If  yoti  do  not  pro\  iiie  the 
required  production  report,  we  will  as.sign  a 
yield  for  the  previous  crop  year.  The  yield 
assigned  by  us  will  not  be  more  than  75%  of 
the  yield  used  by  us  to  determine  your 
coverage  for  the  previous  crop  year.  The 
production  report  or  assigned  yield  will  be 
used  to  compute  your  production  history  for 
the  purpose  of  determining  your  coverage  for 
the  current  crop  year.  If  you  have  filed  a 
claim  for  any  crop  year,  the  production  used 
lo  determine  the  indemnify  payment  will  bp 
the  production  report  for  that  year. 

(d)  We  may  revise  your  production 
guarantee  for  any  farm  unit,  and  revise  any 
indemnity  paid  based  on  that  production 
guarantee,  if  we  find  that  your  production 
report  under  paragraph  Jc)  abovej 

(1)  is  not  supported  by  written  verifial>k' 
racords  (see  paragraph  l.(ii]l;  or 

(2)  Fails  to  accurately  report  actual 
production. 
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4.  Contract  changes 

We  may  change  the  coverage  under  this 
policy  from  year  to  year.  Your  crop  insurance 
agent  will  have  changes  in  policy  provisions, 
price  elections,  amounts  of  insurance, 
premium  rates  and  program  dates  by  the 
contract  change  date  contained  in  the  crop 
provisions.  In  addition,  you  will  be  notified, 
in  writing,  of  these  changes.  Such  notification 
will  be  made  at  least  30  days  pnor  to  the 
cancellation  date  of  the  insured  crop. 

5.  Liberalization 

If  we  adopt  any  revisions  which  would 
broaden  the  coverage  under  this  policy 
subsequent  to  the  contract  change  date 
without  additional  premium,  the  broadened 
coverage  will  apply. 

6.  Report  of  Acreage 

(a)  An  annual  acreage  report  must  be 
submitted  to  as  on  our  form  for  each  insured 
crop  in  the  county  on  or  before  the  acreage 
reporting  date  shown  in  the  special 
provisions.  This  report  must  include  the 
following  information,  if  applicable: 

(1)  All  acreage  of  the  crop  (insurable  and 
not  insured)  in  which  you  have  a  share: 

(2)  Your  share  at  the  time  coverage  begins; 

(3)  The  practice; 

(4)  The  type;  and 

(5)  The  date  the  insured  crop  was  planted, 

(b)  If  you  do  not  have  a  share  in  any 
insured  crop  in  the  county  for  the  crop  year, 
you  must  submit  an  acreage  report  so 
indicating. 

(c)  Because  incorrect  reporting  on  the 
acreage  report  may  have  the  effect  of 
changing  your  premium  and  any  indemnity 
which  may  be  due,  you  may  not  revise  this 
report  after  the  acreage  reporting  date 
without  our  consent, 

(d)  We  may  elect  to  determine  all 
premiums  and  indemnities  based  on  the 
information  you  submit  on  the  acreage  report 
or  upon  the  factual  circumstances  which  we 
determine  to  have  actually  existed, 

(e)  If  you  do  not  sumit  an  acreage  report  by 
the  acreage  reporting  date,  or  if  yon  fail  to 
report  all  units,  we  may  elect  to  determine  by 
unit  the  insurable  crop  acreage,  share,  type 
and  practice  or  deny  liability  on  any  unit, 

(f)  If  the  information  reported  by  you  on  the 
acreage  report  for  a  unit  results  in  a  lower 
premium  than  the  actual  premium  determined 
to  be  due  on  the  basis  of  the  share,  acreage, 
practice,  type  or  other  material  information 
determined  to  actually  exists,  the  production 
guarantee  or  amount  of  insurance  on  the  unit 
will  be  reduced  proportionately.  In  the  event 
that  acreage  is  under-reported,  all  production 
or  value  from  insurable  acreage  for  the  unit, 
whether  or  not  reported  as  insurable,  will  be 
considered  production  or  value  to  count  in 
determining  indemnity. 

(g)  Errors  in  reporting  units  may  be 
corrected  by  us  to  reduce  our  liability  and  to 
conform  to  applicable  unit  division  guidelines 
at  the  time  of  adjusting  a  loss 

7.  Annual  Premium 

(a)  The  annual  premium  is  earned  and 
payable  at  the  time  coverage  begins.  You  will 
be  billed  for  premium  due  not  earlier  than  the 
billing  date  specified  in  the  special 
provisions.  The  premium  due.  plus  any 
accrued  interest,  will  be  considered 


delinquent  if  any  amount  due  us  is  not  paid 
on  or  before  the  termination  date  specified  in 
the  corp  provisions. 

(b)  Any  amwunt  due  us  will  be  deducted 
from  any  replant  pajTnent  or  indemnity  due 
you  under  the  provisions  of  this  policy. 

(c)  The  annual  premium  amount  is 
determined  by  either 

(a)  Multiplying  the  production  guarantee 
per  acre  times  the  price  election,  times  the 
premium  rate,  times  the  insured  acreage, 
times  your  share  at  the  time  coverage  begins, 
times  any  premium  adjustment  precentages 
that  may  apply,  or 

(3)  Multiplying  the  amount  of  insurance  per 
acre  times  the  premium  rate,  times  the 
insured  acreage,  times  your  share  at  the  time 
coverage  begins,  times  any  premium 
adjustment  percentages  that  ma^  apply- 

8.  Insured  Crop 

(a)  The  insured  crop  will  be  that  shown  on 
your  accepted  application  and  as  specified  in 
the  crop  provisions  and  must  be  grown  on 
insurable  acreage, 

(b)  A  corp  which  will  NOT  be  insured  will 
include,  but  will  not  be  limited  to.  any  corp: 

(1)  If  the  farming  practices  carried  out  are 
not  in  accordance  with  the  fanmng  practices 
for  which  the  premium  rates,  production 
guarantees  or  amounts  of  insurance  have 
been  established: 

(2)  Initially  planted  after  the  final  planting 
date,  unless  we  allow  any  you  agree  in 
writing  on  our  form,  to  a  coverage  reduction 
(this  Late  Planting  Agreement  Option  is 
available  only  on  selected  crops): 

(3)  Of  a  type,  class  or  variety  established 
as  not  adapted  to  the  area  or  excluded  by  the 
special  provisions; 

(4)  That  is  a  volunteer  crop: 

(5)  That  is  a  second  crop  following  the 
same  crop  (insured  or  not  insured)  harvested 
in  the  same  crop  year  unless  specifically 
permitted  by  the  crop  provisions  of  the 
special  provisions; 

(6)  Which  is  planted  for  the  development  or 
production  of  hybrid  seed  or  for  experimental 
puposes.  unless  permitted  by  the  crop 
provisions  of  unless  we  agree,  in  writing,  to 
insure  such  crop;  or 

(7)  Used  for  sildlife  protection  or 
management. 

9  Insurable  .Acreage 

(a)  Acreage  planted  to  the  insured  crop  in 
which  crop  you  have  a  share  in  insurable 
unless  it  is  acreage; 

(1)  On  which  a  corp  has  not  been  planted 
or  harvested  in  a  least  one  of  the  three 
previous  crop  years,  unless  ASCS  classifies 
such  acreage  as  cropland; 

(2)  Which  has  been  strip-mined,  unless  we 
agree  in  writing  to  insured  such  acreage; 

(3)  On  which  the  insured  crop  is  damaged 
and  it  is  practical  to  replant  the  insured  crop, 
but  the  insured  crop  is  not  replanted; 

(4)  Which  is  planted  with  a  crop  other  than 
the  insured  crop,  unless  allowed  by  the  crop 
provisions;  or 

(5)  Which  is  otherwise  restricted  by  the 
crop  provisions  of  special  provisions. 

(b)  If  insurance  is  provided  for  an  irrigated 
practice,  you  must  report  as  irrigated  only 
that  acreage  for  which  you  have  adequate 
facilities  and  water,  at  the  time  coverage 
begins,  to  carry  out  a  good  irrigation  practice. 


(c)  If  acreage  is  irrigated  and  we  do  not 
provide  a  premium  rate  for  an  irrigBted 
practice,  you  may  either  report  and  insure  the 
irrigated  acreage  as  "nonirrigatetL"  or  report 
the  irrigated  acreage  as  not  insured. 

(d)  We  may  restrict  the  amount  of  acreage 
which  we  will  insure  to  the  amount  allowed 
under  any  acreage  limitation  program 
established  by  the  United  States  Department 
of  Agriculture  if  we  notify  you  of  that 
restriction  prior  to  the  sales  closing  date. 

10  Share  Insured 

(a)  You  may  only  msu-'e  your  share  as 
defined  in  subparagraph  l(nn)  above. 

(b)  You  as  a  landlord  (or  tenant)  may 
insure  your  tenant's  (or  landlord's)  share  of 
the  crop  if  evidence  of  the  other  party's 
approval  of  that  insurance  is  demonstrated 
(Lease,  Power  of  Attorney,  etc ).  The 
respective  shares  must  be  clearly  set  out  on 
the  Acreage  Report  and  a  copy  of  the  other 
party's  approval  must  be  retained  by  us. 

11.  Insurance  Period 

Coverage  begins  on  each  unit  or  part  of  a 
unit  the  later  of  the  date  you  submit  your 
application,  when  the  insured  crop  is  plantrd 
or  on  the  calendar  date  for  the  beginning  of 
the  insurance  period  if  specified  in  the  crop 
provisions,  and  ends  at  the  earliest  of; 

(a)  Total  destruction  of  the  insured  crop  on 
the  unit: 

(b)  Harvest  of  the  unit; 

(c)  Final  adjustment  of  a  loss  on  a  unit. 

(d)  The  calendar  dale  for  the  end  of  the 
insurance  period  contained  in  the  crop 
provisions; 

(e)  Abandonment  of  the  crop  on  the  unit;  or 
(f5  As  otherwise  specified  in  the  crop 

provisions. 

12.  Causes  of  Loss 

The  insurance  provnded  is  against  only 
unavoidable  loss  of  production  directly 
caused  by  specific  causes  of  loss  contained  in 
the  crop  provisions.  All  other  causes  of  loss, 
including  but  not  limited  lo  the  followmg.  are 
NOT  covered: 

(a)  Negligence,  mismanagement,  or 
wrongdoing  by  you.  any  member  of  your 
family  or  household,  your  tenants,  or 
employees; 

(b)  "fhe  failure  to  follow  recognized  good 
fanning  practices  for  the  insured  crop: 

(c)  Water  contained  by  any  governmental. 
public,  or  private  dam  or  reservoir  project 

(d)  Failure  or  breakdown  of  irrigation 
equipment  or  facilities;  or 

(e)  Failure  to  carry  out  a  good  irrigation 
practice  for  the  insured  crop  if  appUcable. 

13.  Replanting  Payment 

[a]  If  allowed  by  the  crop  provisions,  a 
replanting  payment  may  be  made  on  an 
insured  crop  replanted  after  we  have  given 
consent  and  the  acreage  replanted  is  at  least 
the  lesser  of  20  acres  or  20  percent  of  the 
insured  acreage  for  the  unit  (as  determined 
on  the  final  planting  date). 

(b)  No  replanting  payment  will  be  made  on 
acreage: 

(1)  On  which  our  appraisal  estabhshes  that 
production  will  exceed  the  level  set  by  the 
crop  provisions; 


1358  Federal  Register  /  Vol.  56,  No.  9  /  Monday,  January  14.  1991  /  Rules  and  Regulations 


(2)  Inllially  planted  prior  lo  the  date 
established  by  the  special  provisions:  or 

(3)  On  which  one  replanting  payment  has 
already  been  allowed  for  the  crop  year 

(c)  The  replanting  payment  per  acre  will  be 
your  actual  cost  for  replanting,  but  will  not 
exceed  the  amount  determined  in  accordance 
with  the  crop  provisions. 

(d)  If  the  information  reported  by  yuu  on 
the  acreage  report  results  in  a  lower  premium 
than  the  actual  premium  determined  lo  be 
due  based  on  the  acreas?e,  share,  practu.H.  or 
type  determined  actually  lo  have  existed,  the 
replanting  payment  will  be  reduced 
proportionately. 

(e)  No  replanting  payment  will  be  paid  for 
replanting  any  crop  if  we  determine  it  is  not 
practical  to  replant  (see  subparagraph  1  (ff)). 
14.  Duties  in  the  ev<!nt  of  Damage  or  Loss 
Your  Duties — 

(a)  In  case  of  damage  to  any  insured  crop 
you  must: 

(1)  Protect  the  crop  from  further  damage  by 
providing  sufficient  care: 

(2)  Give  us  notice  within  72  hours  of  your 
Initial  discovery  of  damage  (but  not  later  than 
IS  days  after  the  end  of  the  Insurance  period). 
by  unit,  for  each  insured  crop:  and 

(3)  Leave  representative  samples  intact  for 
each  field  of  the  damaged  unit  as  may  be 
required  by  the  crop  provisions. 

(b)  You  must  obtain  consent  from  us 
before,  and  notify  us  after  you: 

(1)  Destroy  any  of  the  insured  crop  which  is 
not  harvested: 

(2)  Put  the  insured  crop  to  an  alternative 
use; 

(3)  Put  the  acreage  to  another  use:  or 

(4)  Abandon  any  portion  of  the  insured 
crop.  We  will  not  give  such  consent  if  It  is 
practical  to  replant  the  crop  or  until  we  have 
made  an  appraisal  of  the  potential  production 
of  the  crop. 

(c)  In  addition  to  complying  with  all  other 
notice  requirements,  you  must  submit  a  claim 
for  indemnity  declaring  the  amount  of  your 
loss  not  later  than  60  days  after  the  end  of  the 
Insurance  period.  This  claim  must  include  all 
the  information  we  require  lo  settle  the  claim. 

(d|  Upon  our  request,  you  must: 

(1)  Provide  a  complete  harvesting  and 
marketing  record  of  each  insured  crop  by  unit 
including  separate  records  showing  the  same 
information  for  production  from  any  acreage 
not  insured,  and 

(2)  Submit  lo  examination  under  oath: 

(e)  You  must  establish  the  total  production 
or  value  received  for  the  insured  crop  on  the 
unit  and  that  any  loss  of  production  or  value 
lias  been  directly  caused  by  one  or  more  of 
the  insured  causes  (see  cop  provisions) 
dunng  the  insurance  penod. 

(f)  All  notices  required  in  this  paragraph 
that  must  be  received  by  us  within  72  hours 
may  be  made  by  telephone  or  in  person  to 
your  crop  insurance  agent  but  must  be 
confirmed  in  writing  wilhin  15  da\s 

Our  Duties — 

(a|  If  you  have  complied  with  all  the  policy 
provisions  we  will  pay  your  loss  within  30 
d:iys  after 
|1)  We  reach  agreement  with  you:  or 
|2)  The  entry  of  a  final  judgment  by  a  court 
of  competent  jurisdiction. 

(b)  In  the  event  we  are  unable  to  pay  your 
loss  withm  30  days,  we  will  give  you  notice  of 
our  intentions  within  the  30  day  period. 

(c)  We  may  defer  the  adjustment  of  a  loss 
until  the  amount  of  loss  can  be  accurately 
determined.  We  will  not  pay  for  additional 
damage  resulting  fron  your  failure  to  provide 


sufficient  care  for  the  crop  dunng  the  deferral 
fieri  od. 

(d)  We  recognize  and  apply  the  loss 
adjustment  procedures  established  or 
approved  by  the  Federal  Crop  Insurance 
Corporation. 

15.  Production  Included  In  Determining 
Indemnities 

(a)  The  total  production  lo  be  counted  for  a 
unit  will  include  all  production  determined  in 
accordance  with  the  Policy. 

(b)  The  amount  of  production  of  any 
unharvested  insured  crop  may  be  determined 
on  the  basis  of  our  field  appraisals  conducted 
after  the  end  of  the  insurance  period. 

(c)  If  you  elect  lo  exclude  hail  and  fire  as 
insured  causes  of  loss  and  the  insured  crop  is 
damaged  by  hail  or  fire,  appraisals  will  be 
made  in  accordance  with  the  applicable  Form 
FCI-78  or  FC1-78-A,    Request  To  Exclude 
Hail  and  Fire"  or  a  form  which  contains  the 
same  terms. 

16.  Crops  as  payment 

You  must  not  abandon  any  crop  to  us.  We 
will  not  accept  any  crop  as  compensation  for 
payments  due  us. 


For  FCIC  policies 

17-  Appeals 

Ail  determinationa 
required  by  the  policy 
will  be  made  by  ui.  If 
you  disagree  with  our 
delermmalions.  you 
may  ohiain 
reconsideration  of  or 
appeal  those 
dftenninations  in 
sccordiince  with 
Appeal  Regulaliona  |7 
CFR  part  400.  subpart 
I) 


For  reinsured  policies 
17.  Arbitration 
If  you  and  we  fail  lo 
agree  on  the 
production  to  be 
counted  against  the 
production  guarantee 
due  lo  damage,  the 
following  procedure 
will  be  used. 
(a|  Either  parly  may 
demand  in  writing, 
that  the  amount  of 
production  to  be 
counted  be  set  by 
appraisal. 

(b)  Each  party  will 
select  an  appraiser 
and  notify  the  other  of 
the  appraiser's 
identity  wilhin  IS 
days  after  receipt  of 
the  wr"»n  demand. 

(c)  The  two  appraisers 
will  then  select  an 
umpire.  If  the  two 
appraisers  are  unable 
lo  agree  upon  an 
umpire  within  15 
days,  you  or  we  can 
ask  (  judge  of  a  court 
of  record  in  the  state 
in  which  the  insured 
crop  is  grown  to 
select  an  umpire. 

(d)  The  appraisers  will 
set  the  production  to 
be  counted  against 
the  production 
guarantee  in 
accordance  with  Ihe 
policy  requirements. 
When  Ihe  appraisers 
submit  a  written 
report  of  an 
agreement  to  us.  Ihe 
amount  agreed  upon 
will  be  the  production 
to  be  counted  against 
Ihe  production 
guarantee. 

it]  If  the  appraisers  fail 
to  agree  within  15 
days  they  must 
submit  their 
difference  to  the 
umpire.  A  signed 
wntlen  agreement  by 
rwo  of  the  three  will 
establish  the 
production  lo  be 
counted  against  the 


For  FCIC  policies  For  reinsured  policies 

production  guarantee. 
Each  appraiser  must 
be  paid  by  the  party 
selecting  thai 
appraiser.  Other 
expenses  of  the 
appraisal  and 
compensation  of  the 
umpire  will  be  paid 
equally  by  you  and 
us. 

18.  Access  to  Insured  Crop  and  Record 
Retention 

(a)  We  reserve  the  right  lo  examine  the 
insured  crop  as  often  as  we  reasonably 
require. 

(b)  For  three  years  after  the  end  of  the  crop 
year,  you  must  retain,  and  provide  upon  our 
request,  complete  records  of  the  harvesting, 
storage,  shipment,  sale,  or  other  disposition 
of  all  the  insured  crop  produced  on  each  unit. 
This  requirement  also  applies  to  the  records 
used  to  establish  the  basis  for  the  production 
report  for  each  unit.  You  must  also  upon  our 
request,  provide  separate  records  showing 
the  same  information  for  production  from  any 
acreage  not  insured.  We  may  extend  the 
record  retention  period  beyond  three  years 
by  notifying  you  of  such  extension  in  writing. 
Your  failure  to  keep  and  maintain  such 
records  may,  at  our  option,  result  in: 

(1)  Cancellation  of  the  policy: 

(2)  Assignment  of  production  to  units  by  us; 
or 

(3)  A  determination  that  no  indemnity  is 
due. 

(c)  Any  person  designated  by  us  will,  at 
any  time  during  the  record  retention  period, 
have  access: 

(1)  To  any  records  relating  to  this  insurance 
ai  any  location  where  such  records  may  be 
found  or  maintained;  and 

(2)  To  the  farm. 

(d)  By  applying  for  insurance  under  the  Act 
or  by  continuing  insurance  previously  applied 
for,  you  authorize  us,  or  any  person  acting  for 
us.  to  obtain  records  relating  to  the  insured 
crop  from  any  person  who  may  have  custody 
of  those  records  including,  but  not  limited  to, 
county  ASCS  offices,  banks,  warehouses, 
gins,  cooperatives,  marketing  associations, 
accountants,  etc.  You  must  assist  us  in 
obtaining  all  records  which  we  request  from 
third  parties. 

19.  Other  Insurance 

(a)  Other  Like  Insurance.  You  must  not 
obtain  any  other  crop  insurance  issued  under 
the  authority  of  the  Federal  Crop  Insurance 
Act  on  your  share  of  the  insured  crop.  If  we 
determine  that  more  than  one  policy  on  your 
share  is  intentional,  you  may  be  subject  to 
the  fraud  provisions  under  this  policy.  If  we 
determine  that  the  violation  was  not 
in!e;itional,  the  policy  with  the  earliest  date 
of  application  will  be  in  force  and  all  other 
policies  will  be  void.  Nothing  in  this 
paragraph  prevents  you  from  obtaining  other 
insurance  not  issued  under  the  Act. 

(b)  Other  Insurance  Against  Fire.  If  you 
have  other  insurance,  whether  valid  or  not, 
against  damage  to  the  insured  crop  by  fire 
during  the  insurance  period,  and  you  have 
not  excluded  coverage  for  fire  from  this 
policy,  we  will  be  liable  for  loss  due  to  fire 
only  for  ihe  smaller  of: 

(1)  The  amount  of  indemnity  determined 
pursuant  to  this  policy  without  regard  lo  any 
other  insurance:  or 

(2)  The  amount  by  which  the  loss  from  fire 
is  determined  to  exceed  the  indemnity  paid 
or  payable  under  such  other  insurance. 
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For  the  purpose  of  th;s  paragraph,  the 
amount  of  loM  from  fire  will  be  the  difference 
between  the  fair  market  value  of  the 
production  of  the  insured  crop  on  the  unit 
involved  before  the  fire  and  after  the  fire,  as 
determined  from  appraisals  made  by  us. 
20.  Conformity  to  Food  Security  Act 

Although  your  violation  of  a  number  of 
federal  statutes,  including  Ae  Federal  Crop 
Insurance  Act.  may  cause  cancellation, 
tenninatioQ.  or  voidance  of  your  insurance 
contract,  you  should  be  aware  that  your 
poKcy  -will  be  cancelled  if  you  are  determined 
■to  be  ineiigible  lo  receive  benefiu  under  the 
Federal  Crop  Insurance  Act  due  to  violation 
of  the  Conservation  Provision  (title  XII)  or  the 
Controlled  Substance  Provision  (title  XVII)  of 
the  Food  Security  Act  tjf  1985  (Pub.  L  99-198) 
and  the  regulations  promulgated  under  the 
Act  by  Ihe  United  Stales  Department  of 
Agncullure  (USDA).  Your  insurance  policy 
will  be  cancelled  if  you  are  determined,  by 
the  appropriate  United  States  Goverrmienl 
(USDA)  Agency,  to  be  in  violation  of  these 
provision*.  We  will  recover  any  and  all 
monies  paid  to  you  or  received  by  you  and 
your  premium  will  be  refunded. 


21.  Amount*  Due  Us 

(a|  Any  detinquenl 
amount  due  us  may 
be  deducMd  from  any 
loan  or  payment  due 
you  under  any  Act  of 
CoDgresR  or  program 
adminutered  by  the 
United  States 
DepartiiMait  of 
A^icultufe  or  its 
Agencies  or  from  any 
■mount  due  yon  from 
any  other  United 
Stales  Government 
Agency 

(b)  intemi  will  accrue 
at  the  rate  of  one  and 
one-fourth  perrieirt 
(IVi'tl  simple  interest 
per  calemlar  month, 
or  any  part  thereof. 
on  any  unpaid  amount 
due  us.  For  the 
puipoae  of  prfimium 
amounts  due  ut. 
interest  will  start  on 
tlie  finl  day  of  the 
month  following  the 
premium  billing  date 
specified  in  the 
special  pro\nsionii 


(c)  For  the  purjiose  of 
any  other  amounts 
due  ua,  such  aj 
repayment  of 
Indemnities  found  not 
to  have  been  earned, 
interest  will  start  on 
the  date  that  notice  is 
issued  to  you  for  the 
collection  of  the 
unearned  amount- 
Amounts  found  due 
under  this  paragraph 
(c)  will  not  be 
charged  interest  if 
paNTnent  is  made 
within  30  days  of 
Issuance  of  the  notice 
by  us.  The  amount 
will  be  considered 
delinquent  if  not  paid 
within  30  days  of  the 


21  Amount*  Due  Us 
(a)  Interest  will  accrua 
at  the  rate  af  one  and 
one-fouitb  percent 
(1  V«%]  simple  Interest 
per  calendar  month, 
or  any  part  thereof, 
on  any  unpaid  amount 
due  us  For  the 
pmpose  of  pcemium 
amounts  due  us.  the 
interest  will  start  on 
the  first  day  of  the 
month  following  the 
premium  billing  dale 
^eciTied  m  the 
special  provisions, 
(bl  For  the  purpose  of 
any  other  amounts 
due  us.  such  as 
repayment  of 
iadamcitlea  found  nut 
to  have  been  earned, 
urtereat  wUI  start  on 
the  date  thai  notice  Is 
luued  to  you  for  the 
collection  of  the 
unearned  amount. 
Amounts  tuund  due 
under  this  paragraph 
»-ill  not  be  charged 
mtereat  if  payment  is 
made  within  30  days 
of  issuance  of  the 
notice  by  ns.  The 
amount  wiD  be 
considered  delinquent 
if  not  paid  withm  30 
days  of  the  dele  the 
notice  is  issued  by  us 
|c)  All  amounts  paid 
will  be  applied  first  to 
expenses  of  collection 
[see  (d)  below)  if  any, 
second,  to  the 
reduction  of  accrued 
Interest,  and  then  to 
the  principal  balance 


(d)  ff  we  determme  Ihai 
it  la  oecaaaary  la 
oontraci  with  a 
coUecUon  agency  or 
to  employ  an  attorney 
lo  a  sail*  in  coUoctioit 
jrou  agnc  lo  pay  all 
of  the  expensas  of 
collection.  T^oss 
uirii— as  will  be  paid 
before  Ibe  application 
of  aay  amouoU  to 
Interest  or  principal 


dale  the  iioiKe  u 

uaued  by  us 

Id)  Penalties  and 
iiHaraal  will  be 
ehaiped  in  accordance 
with  31  US.C.  3717 
and  4  CHt  tons.  The 
penalty  for  accomti 
moaa  than  «  days 
delinquent  (31  US^ 
Sn?(eHZ)  *nA  4  CFR 
lK.15i«)i(aiK 
pefceni  [tKi  per 
annum 

|e)  hteteat  on  any 
amoiBit  dae  ns  faund 
iobavebaeB  received 
by  you  because  of 
fraud. 

auMupreaenlatioB  or 
pnaentatKio  by  you  ol 
a  falae  claim  will  start 
SB  the  date  you 
raoelvad  the  amount 
witb  Hb  M  penalty 
beginning  on  the  31«l 
day  after  the  iratioe  of 
aBoiBl  dae  is  laaaed 
to  yau.  Tbu  inteiett  la 
in  addition  to  any 
other  amount  found  to 
be  4mt  aadar  any 
ff^he**  Peoaral  ciimii'ial 
or  dail  statute 

(f)  H  we  determine  that 
U  h  laiiauasary  lo 
contfact  with  a 
coUection  agency  or 
lo  employ  an  attorney 
to  aasiat  in  collection, 
yoo  agree  to  pay  all 
at  the  enpenae*  of 
collection 

(g)  All  emounte  paid 
will  be  applied  first  lo 
the  payatenl  of  the 
BKpensas  of  collection 
accounts,  second  to 
tba  tfldHCtjaa  of  any 
peoalue*  whidi  nwy 
have  been  assessed, 
then  to  reduction  of 
accned  iatereat.  then 
lo  reducUoD  of  the 
principal  balance 


22.  Legal  Action  Agamst  Us 

(al  You  may  not  bnng  lagal  action  against 
us  uriless  yon  have  compbed  with  all  of  fhe 
policy  provisions. 

fb)  If  you  do  Uke  legal  action  agauiat  us 
you  ffluBt  do  80  within  12  months  of  the  date 
of  denial  of  the  claim.  Suit  must  be  brought  in 
accordance  with  the  provisions  of  7  U.S.C 
1508(c). 

(c)  Your  right  to  recover  damages 
(compensatory,  punitive,  or  otber).  attorney's 
fee*,  or  other  charges  is  limited  or  excluded 
by  this  contract  or  by  Federal  Regulations 

23.  PajTuent  and  Interest  Limitations 

(a)  Under  no  circumstances  will  we  be 
hable  for  the  payment  of  damages 
(cornpensatory.  punitive,  or  other),  attorney's 
feea,  or  other  charges  m  connection  with  any 
claim  for  indemnity,  whether  we  approve  or 
disapprove  such  claim. 

(b)  We  will  pay  simple  interest  computed 
on  Ihe  net  indemnity  ultimately  found  to  be 
due  by  us  or  by  a  final  judgment  of  a  court  of 
competent  junsdicbon.  from  and  including 
the  61st  day  after  the  dale  you  sign.  date,  and 
submit  to  us  the  properly  completed  claim  on 
our  form.  Interest  will  be  paid  only  if  the 
reason  for  our  failure  to  timely  pay  is  NOT 
due  to  your  failure  to  provide  information  or 
other  material  necessary  for  the  computation 
or  payment  of  the  indemnity.  The  interest 


rale  will  be  tbat  estabhabed  by  the  Secretary 
«f  Ike  Treasury  nnder  aecbon  12  eif  the 
Contract  Df.pule*  Act  of  1«78  ^41  U.&X:«1). 
and  pubashed  in  the  Fadecal  Raff^ar 
•enuannually  on  or  about  lanuary  1  and  July 
1  of  each  year  and  may  vary  with  «ach 
pubbcaboa 

24  Concealment  Misrepresentation  or  Fraud 

Du*  policy  will  be  void  ic  tbe  event  you 
have  laiaely  or  {raudalenily  coacealed  ettber 
the  fact  thai  you  are  restricted  from  receiving 
benefits  under  the  Federal  Crop  Insurance 
Act  or  that  action  ts  pending  which  may 
restnct  your  eligibility  to  receive  «uc*i 
benefits.  We  will  alao  void  tha  poUcy  if  you 
or  anyone  assisting  you  has  intentHJnaUy 
concealed  or  misrepresenled  any  material 
fact  relating  to  this  or  any  other  TCtC  or  FCIC 
reinsured  policy  This  voidance  will  not  affect 
your  obligation  to  pay  premiums  or  waive 
any  of  our  rights  under  this  policy,  including 
the  nghl  to  collect  any  amount  due  us  The 
voidanoe  will  be  effective  as  af  te  tnoa 
coverage  began  far  the  trop  year  within 
which  such  act  occurred 

25  Transfer  of  Coverage  and  Right  to 
Indemnity 

P  yon  tranafer  any  part  of  your  ahare 
dunng  the  orofi  year,  jwu  may  trawler  your 
coverage  nghls  The  transfer  must  be  m  our 
form  and  approved  by  us  Both  you  and  the 
peraan  to  who«  you  tranef er  your  inteaeat  are 
jointly  and  aeverally  bable  for  the  payment  of 
the  premium.  The  transferee  has  all  ngbU 
and  responsibilities  under  this  policy 
consirtenl  wtth  the  transferee  •  intereat. 

26  Assignment  of  Indemnity 

You  may  assign  to  another  party  your  rigtit 
le  an  mderanity  for  the  crop  year  The 
assignment  muat  be  on  our  form  and  will  aa* 
be  effective  tmtil  approved  in  wriUng  by  us 
The  assignee  wifi  have  Ihe  nghl  to  submit  all 
kws  notices  and  forms  as  reqmred  try  the 
policy. 

27.  Sobrogaticm  (Recovery  of  loss  from  a  ■ftird 
party? 

Because  you  may  be  able  to  recover  all  or  a 
part  of  yonr  loaa  fnan  aomeone  other  than  ua. 
you  muat  cki  all  you  can  lo  preserve  this  right. 
If  we  pay  you  for  yoiu  loss,  your  nght  lo 
recovery  will,  at  our  option,  belong  to  ut  If 
»ve  recover  more  than  we  paid  yrm  pins  our 
expense*,  the  excess  will  be  paid  to  you. 

28  Applicability  of  State  and  Local  Statutes 
lithe  provisions  of  this  policy  conflict  with 

statute*  <rf  the  Stale  m  which  this  policy  is 
issued  the  policy  proviaion*  will  prevad. 
State  and  local  laws  and  regulations  in 
conflict  with  federal  statute*,  this  Lonlract. 
and  the  applicable  regulations  do  not  apply 
to  this  policy 

29  Descriptive  Headings 

The  descnptive  headings  of  the  varioua 
policy  provisions  are  formulated  for 
convenience  only  and  are  not  intended  to 
affect  the  oonstniction  or  meaning  of  any  of 
the  policy  provisions. 
30.  Notices 

All  notices  required  to  be  given  by  you 
must  be  in  wnting  and  received  by  your  crop 
insurance  agent  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
immediately  may  be  bv  telephone  or  in 
person  and  confirmed  in  wntmg  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  wntten  notice.  If  the  date  by 
which  you  are  required  to  submit  a  repori  or 
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notice  falls  on  Saturday.  Sunday,  or  Federal 
holiday,  or.  if  your  agent's  office  is,  for  any 
reason,  not  open  for  business  on  the  date  you 
are  required  to  submit  such  notice  or  report, 
such  notice  or  report  must  be  submitted  on 
the  next  business  day.  All  notices  and 
communications  required  to  be  sent  by  us  to 
you  will  be  mailed  to  the  address  contained 
in  your  records  located  with  your  Crop 
Insurance  Agent.  You  should  advise  us 
immediately  of  any  change  of  address. 

Done  in  Washington,  DC,  on  lanuary  8, 
1991. 

lames  E.  Cason, 

Deputy  Manager.  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  91-709  Filed  1-11-91;  8:45  ami 

BILUNQ  COOC  3410-<M-M 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  760 

Dairy  Indemnity  Payment  Program; 
Beekeeper  Indemnity  Payment 
Program 

AQENCY:  Agricultural  Stabilization  and 
Conservation  Service.  USDA. 
action:  Final  mle. 

SUMMARY:  The  purpose  of  this  final  rule 
is  to  amend  the  Dairy  Indemnity 
Payment  Program  regulations  to  extend 
the  operation  of  the  program  through 
September  30, 1995.  as  required  by  the 
Food.  Agriculture,  Conservation  and 
Trade  Act  of  1990.  This  regulation  also 
deletes  obsolete  provisions  in  7  CFR 
part  760  which  were  used  to  administer 
the  Beekeeper  Indemnity  Payment 
Program  from  1970  through  1980. 
EFFECTIVE  DATE:  This  regulation  shall 
become  effective  January  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raellen  Erickson,  Agricultural  Program 
Specialist,  Emergency  Operations  and 
Livestock  Programs  Division.  ASCS. 
USDA,  P.O.  Box  2415,  Washington.  DC 
20013:  Telephone  (202)  447-3561. 
SUPPtEMENTARV  INFORMATION: 
Information  collection  requirements 
contained  in  this  regulation  (7  CFR  part 
760)  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB)  in 
accordance  with  the  provisions  of  44 
use.  chapter  35  and  have  been 
assigned  0MB  control  No.  0560-0116. 
Public  reporting  burden  for  the 
collection  of  information  contained  in 
this  regulation  is  estimated  to  average 
30  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 


needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Agriculture, 
Clearance  Officer.  OIRM,  Room  404-W, 
Washington.  DC  20250;  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (0MB  No.  0560-0116). 
Washington.  DC  20503. 

This  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  1512-1 
and  has  been  classified  as  "not  major" 
since  it  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  Stale  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  re:  r///e— Dairy  Indemnity 
Payments;  A^t/mfter— 10.053,  as  found  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

The  Dairy  Indemnity  Payment 
Program  was  originally  authorized  by 
section  331  of  the  Economic  Opportunity 
Act  of  1964.  The  statutory  authority  for 
the  program  has  been  extended  several 
times,  most  recently  by  section  110  of 
the  Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  which  authorizes  the 
program  to  be  carried  out  through 
September  30. 1995.  The  objective  of  the 
program  is  to  indemnify  dairy  farmers 
and  manufacturers  of  dairy  products 
who,  through  no  fault  of  their  own, 
suffer  income  losses  with  respect  to  milk 
or  milk  products  removed  from 
commercial  markets  because  such  milk 
or  milk  products  contain  certain  harmful 
residues.  In  addition,  dairy  farmers  can 
also  be  indemnified  for  income  losses 
with  respect  to  milk  required  to  be 
removed  from  commercial  markets  due 
to  residues  of  chemicals  or  toxic 
substances  or  contamination  by  nuclear 
radiation  or  fallout. 


The  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  made  no 
substantive  changes  to  the  Dairy 
Indemnity  Payment  Program  but  merely 
extended  the  time  period  for  conducting 
the  program.  The  regulations  governing 
the  program  (7  CFR  part  760)  currently 
authorized  the  operation  of  the  program 
through  September  30, 1990. 
Accordingly,  it  is  necessary  to  amend 
§  760.2  of  these  regulations  to  make 
them  effective  through  September  30. 
1995. 

Since  the  only  purpose  of  this  final 
rule  is  to  make  a  technical  amendment 
to  the  regulations  to  extend  the  Dairy 
Indemnity  Payment  Program  through 
September  30, 1995  in  order  to  conform 
to  the  statute,  it  has  been  determined 
that  no  further  public  rulemaking  is 
required.  Therefore,  these  regulations 
shall  become  effective  upon  date  of 
publication  in  the  Federal  Register. 

The  regulations  of  7  CFR  760.100— 
760.119  were  used  in  administering  the 
Beekeeper  Indemnity  Payment  Program 
from  1970  through  1980.  No  funds  have 
been  appropriated  for  this  program  since 
1980  and  no  payments  have  been  made 
since  1980.  Accordingly,  this  final  rule 
deletes  these  regulations  effective  upon 
date  of  publication  in  the  Federal 
Register. 

List  of  subjects  in  7  CFR  Part  760 

Dairy  products.  Indemnity  payments, 
Pesticides  and  pests. 

PART  760— [AMENDED] 

Final  Rule 

Accordingly,  the  regulations  at  7  CFR 
part  760  are  amended  as  follows; 

1.  The  authority  citation  for  part  760  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  450j,  450k.  and  4501. 

2.  In  §  760.2,  paragraphs  (k)  (1)  and  (2), 
(1).  and  (o)  are  amended  by  striking  out 
"1990"  each  place  it  appears  and 
inserting  in  lieu  thereof  "1995". 

§§760.100—760.119    [Removed] 

3.  The  regulations  of  7  CFR  760.100— 
760.119  are  removed. 

Signed  at  Washington,  DC  on  December  31, 
1990. 

Keith  D.  Bjerke, 

Administrator.  Agricultural  Stabilization  and 
Conser\'ation  Service. 

[FR  Doc.  91-824  Filed  1-11-91;  8:45  am] 
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Food  Safety  and  Inspection  Service 

9CFRPart8  317and381 

[Docket  No.  86-037F1 

Ingredients  That  May  Be  Designated 
as  Natural  Flavors,  Natural  Flavorings, 
Flavors,  or  Flavorings  When  Used  In 
Meat  or  Poultry  Products 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Final  rule:  delay  of  effective 

date. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  extending 
the  effective  date  of  the  final  rule 
published  on  March  1, 1990.  titled 
"Ingredients  That  May  Be  Designated  as 
Natural  Flavors,  Natural  Flavorings, 
Flavors  or  Flavorings  When  Used  in 
Meat  or  Poultry  Products."  The  original 
effective  date  of  August  28. 1990.  was 
extended  to  March  1, 1991.  by  FSIS  on 
June  28, 1990.  FSIS  is  again  extending 
the  effective  date  to  provide  additional 
time  for  label  revisions  and  approvals 
needed  to  implement  the  final  rule.  The 
new  effective  date  is  September  3, 1991. 
In  addition,  FSIS  is  providing  notice  that 
temporary  label  approvals,  granted  by 
the  Agency  in  conjunction  with  the 
March  1, 1990,  rule,  will  now  expire  on 
September  3, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ashland  L.  demons,  Director, 
Standards  and  Labeling  Division, 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250; 
Area  Code  (202)  447-6042, 
SUPPLEMENTARY  INFORMATION:  On 
March  1, 1990,  FSIS  published  a  final 
rule  titled  "Ingredients  That  May  Be 
Designated  as  Natural  Flavors,  Natural 
Flavorings,  Flavors  or  Flavorings  When 
Used  in  Meat  or  Poultry  Products"  (55 
FR  7289).  The  effective  date  of  the  rule 
was  August  28. 1990. 

The  final  rule  amended  the  Federal 
meat  and  poultry  inspection  regulations 
to  better  define  and  limit  the  substances 
which  are  permitted  to  be  designated 
only  as  "spice,"  "natural  flavor," 
"natural  flavoring."  "flavor,"  or 
"flavoring"  in  the  list  of  ingredients  on 
labels  for  meat  and  poultry  products. 
The  final  rule  requires  that  when 
substances  not  permitted  to  be  so 
designated  are  used  in  meat  and  poultry 
products,  they  must  be  identified  on  the 
label  by  their  common  or  usual  names. 
This  will  inform  consumers  of  these 
added  substances,  a  special  concern  of 
many  consumers  for  a  variety  of 
cultural,  health,  religious  and  other 
reasons. 


As  a  result  of  this  final  rule, 
manufacturers  of  meat  and  poultry 
products  containing  these  ingredients 
must  revise  their  labels  to  identify  the 
ingredients  by  their  common  or  usual 
names  or  alter  their  formulations,  or 
both,  by  the  effective  date  of  the  rule. 
FSIS  had  determined  that  the  process 
for  developing  revised  labeling  materials 
and  formulations  for  products  affected 
by  this  rule  requires  more  lead  time. 
Therefore,  to  assure  an  orderly 
implementation  of  the  new 
requirements,  on  June  28, 1990,  FSIS 
extended  the  effective  date  from  August 
28, 1990,  to  March  12, 1991  (55  FR  26422). 
In  addition.  FSIS  extended  temporary 
label  approvals  which  were  granted  by 
the  Agency  in  conjunction  with  the 
March  1, 1990,  until  March  1, 1991. 

FSIS  has  decided  to  again  extend  the 
effective  date  to  provide  additional  time 
for  label  alterations  and  approvals.  The 
effective  date  is  hereby  extended  to 
September  3, 1991.  Also,  temporary  label 
approvals,  granted  in  conjunction  with 
the  rule,  are  extended  as  well  until 
September  3, 1991. 

FSIS  continues  to  encourage 
manufacturers  to  voluntarily  revise  their 
labels  as  soon  as  possible  and  provide 
full  disclosure  of  ingredients  prior  to  the 
effective  date  of  the  regulation  when 
disclosure  will  be  mandatory. 

Done  at  Washington,  DC,  on  January  8, 
1991. 

Lester  M.  Crawford. 

Administrator.  Food  Safety  and  Inspection 
Service. 
(FR  Doc.  91-823  Filed  1-11-91;  8:45  amj 

BILUNG  CODE  4310-ON-M 


DEPARTMENT  OF  LABOR 

Office  of  Workers'  Compensation 
Programs 

20  CFR  Part  10 

RIN  1215-AA13 

Claims  for  Medical  Benefits  Under  the 
Federal  Employees'  Compensation  Act 

AGENCY:  Employment  Standards 
Administration.  Office  of  Workers' 
Compensation  Programs.  Labor. 
ACTION:  Final  rule. 


SUMMARY:  On  May  16, 1990,  the 
Department  of  Labor  published 
proposed  revisions  to  subpart  E  of  20 
CFR  part  10,  extending  coverage  of  the 
fee  schedule  for  medical  procedures  and 
services  provided  to  injured  Federal 
employees  covered  under  the  Federal 
Employees'  Compensation  Act  (FECA) 
to  certain  services  provided  at  hospitals 


in  the  outpatient  setting  (55  FR  20276). 
The  outpatient  hospital-based  services 
now  covered  include  radiology, 
pathology,  and  physical  therapy  This 
rule  will,  among  other  things,  require 
hospitals  to  submit  billings  for  covered 
services  in  the  manner  prescribed 
including  use  of  appropriate  procedure 
codes. 

DATES:  This  rule  is  effective  May  14. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Thomas  M.  Markey.  Director  ior  Federal 
Emiployees'  Compensation.  Employment 
Standards  Adm.inistration,  U.S. 
Department  of  Labor,  Room  S-3229.  200 
Constitution  Avenue  NW..  Washington, 
DC  20210.  Telephone  (2021  523-7552, 
SUPPLEMENTARY  INFORMATION; 

The  expenses  for  authorized  medical 
senices  to  injured  Federal  en-.ployees 
receiving  benefits  under  the  Federal 
Employees'  Compensation  Act  (FECA). 
5  U.S.C.  6101,  et  seq  .  are  paid  out  of  the 
Employees'  Compensation  Fund.  The 
Office  of  Workers'  Compensation 
Programs  (OWCP).  which  administers 
the  FECA  under  the  authority  granted  by 
the  Secretary,  implemented  a  fee 
schedule  for  the  reimbursement  of 
charges  for  medical  services  based  on 
the  relative  unit  value  system  developed 
by  the  Division  of  Labor  and  Industry, 
slate  of  Washington  and  the  Physician 
Procedural  Terminology  (CPT-4)  coding 
scheme.  The  fee  schedule  rules 
originally  contained  several  exemptions 
from  coverage,  including  all  charges  for 
services  provided  by  hospitals.  The 
exclusion  from  coverage  under  the  fee 
schedule  of  all  hospital  services  resulted 
in  an  anomaly  in  billing,  so  that  the 
same  service  when  billed  by  a  physician 
was  paid  at  a  different  rate  than  when 
billed  by  a  hospital  on  an  out-patient 
basis.  As  explained  in  the  preamble  to 
the  proposed  rule,  this  rule  is  designed 
to  correct  that  anomaly,  by  extending 
the  fee  schedule  to  ceriain  outpatient 
ser\'ices  provided  by  hospitals. 

Only  one  response  to  the  publication 
of  the  proposed  rule  was  received.  That 
response,  from  a  Federal  agency,  took 
the  form  of  a  question  as  to  whether  or 
not  an  employee  would  be  liable  for  any 
amount  beyond  that  paid  by  the 
Department  under  the  fee  schedule.  By 
extending  the  fee  schedule  rules  to 
hospital  outpatient  services,  all  aspects 
of  those  rules  are  extended,  including 
that  found  at  20  CFR  10.411(i)(l).  which 
prohibits  a  provider  whose  fees  have 
been  partially  reimbursed,  from 
requesting  reimbursement  from  the 
patient  for  any  additional  amount. 

This  extension  of  the  fee  schedule 
provisions  requires  substantial  changes 
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lo  the  automated  bill  processing  system 
used  by  OWCP  to  pay  medical  bills.  The 
Employment  Standards  Administration 
(ESA)  is  installing  a  new  computer 
system  in  all  of  the  OWCP  direct  offices. 
That  system  is  not  expected  to  be  fully 
installed  until  after  January  1991.  Rather 
than  make  the  substantial  changes  in 
both  the  old  system  (which  will  be  in 
use  in  some  offices  until  the  end  of  1990) 
and  the  new  one  (which  is  already 
installed  in  some  offices),  it  was 
determined  that  the  required 
erhancements  would  be  made  only  in 
the  new  system.  Hence,  the  effective 
date  of  this  final  rule  has  been  put  off 
until  120  days  after  publicdtion.  at  which 
time  installation  of  the  new  system  is 
expected  to  be  complete. 

Statutory  Authority 

5  U.S.C.  8149  provides  the  general 
statutory  authority  for  the  Secretary  to 
prescribe  rules  and  regulations 
necessary  for  administration  and 
enforcement  of  the  Federal  Employees' 
Compensation  Act. 

5  U.S.C.  8145  provides  that  the 
Secretary  of  Labor  shall  administer  the 
Act.  may  appoint  employees  to 
administer  it,  and  may  delegate  powers 
conferred  by  the  Act  lo  any  employee  of 
the  Department  of  Labor. 

5  U.S.C.  8103  (a)  and  (b)  specifies  that 
the  Secretary  may  approve  or  authorize 
"necessary  and  reasonable"  expenses  to 
be  pwid  from  the  Employees' 
Compensation  Fund;  may  issue 
regulations  governing  the  provision  of 
services,  appliances  and  supplies. 

Classification 

The  Department  of  Labor  has 
concluded  that  the  regulatory  proposal 
does  not  constitute  a  "major  rule  "  under 
Executive  Order  12291,  because  it  is 
unlikely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  state  or  local  goverrunent 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  outpatient  hospital  charges 
subject  to  the  fee  schedule  are  estimated 
at  $18,164,000  (based  on  a  sampling  of 
bills  taken  in  May  1990),  while  the 
projected  reductions  are  approximately 
SR19.000  per  year.  These  estimates  of  the 
reductions  differ  from  those  given  in  the 
preamble  to  the  proposed  rule,  but  since 
then,  the  Department  has  improved  its 
ability  to  sample  existing  billing,  and 
Uiese  figures  more  accurately  portray 


expected  cost  impact.  While  the  dollar 
amount  of  the  reductions  is  higher  than 
initially  given,  the  impact  on  the 
economy  is  still  far  below  $100  million. 
No  significant  increase  in  consumer  or 
government  cost  is  expected;  rather 
containment  of  costs  is  the  goal.  No 
adverse  effect  on  competition  or  U.S. 
enterprise  can  be  foreseen.  Accordingly, 
no  regulatory  analysis  is  required. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  entailed  by  the  proposed 
rfgulfltions  have  previou^ily  been 
approved  by  0MB. 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  "no  significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act.  Public  Law  No.  96-354,  91  Stat.  1164 
(5  U.S.C.  605(bl).  Although  this  rule  will 
be  applicable  to  small  entities  it  should 
not  result  in  or  cause  any  significant 
economic  impact,  since  the  application 
of  the  fee  schedule  provisions  will  not 
significantly  reduce  the  amount  of 
money  paid  to  most  hospital  providers 
for  the  outpatient  medical  services 
rendered  to  FECA  beneficiaries.  The 
Secretary  has  so  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  Accordingly, 
no  regulatory  impact  analysis  is 
required. 

Ust  of  Subjects  in  20  CFR  Part  10 

Claims,  Government  employees. 
Archives  and  records.  Health  records. 
Freedom  of  Information,  Privacy. 
Penalties,  Health  professions.  Workers' 
Compensation.  Employment. 
Administrative  practice  and  procedure, 
Wages,  Health  facilities.  Dental  health. 
Medical  devices.  Health  care.  Lawyers, 
Legal  services.  Student.  X-rays.  Labor, 
Insurance,  Kidney  disease,  Lung 
disease.  Tort  claims. 

For  the  reasons  set  out  in  the 
preamble,  part  10  of  chapter  1  of  title  20 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  10— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
FEDERAL  EMPLOYEES' 
COMPENSATION  ACT,  AS  AMENDED 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Autbotity:  5  U  &C.  301;  Reorg.  Plan  No.  0  of 
1950.  15  FR  3174.  94  Stat.  1263;  5  US.C  8145; 
8149;  Secretary'*  Order  1-89:  Employment 
Standard*  Order  90-02. 

2.  Section  10.411  is  amended  by 
revising  paragraph  (a}(2J,  (c),  and  the 


first  two  sentences  of  (d)(1)  lo  read  as 
follows: 

§  10.41 1    Submission  of  Mils  for  medical 
services,  appliances  and  suppliM;  Nmttstlon 
on  payment  for  services. 

(aid)  •  •  • 

(2)  Charges  for  medical  and  surgical 
treatment  provided  by  hospitals  shall  be 
supported  by  medical  evidence  as 
provided  in  S  10.410.  Such  charges  shall 
be  submitted  by  the  provider  on  the 
Uniform  Bill  (UB-82).  The  provider  shall 
identify  each  outpatient  radiology 
service  (including  diagnostic  and 
therapeutic  radiology,  nuclear  medicine 
and  CAT  scan  procedures,  magnetic 
resonance  imaging,  and  ultrasound  and 
other  imaging  services),  outpatient 
pathology  service  (including  automated, 
multichannel  tests,  panels,  urinalysis, 
chemistry  and  toxicology,  hematology, 
microbiology,  immunology  and  anatomic 
pathology),  and  physical  therapy  service 
performed,  using  HCPCS/CPT  codes 
with  a  brief  narrative  description.  The 
charge  for  each  individual  service,  or  the 
total  charge  for  all  identical  services 
should  also  appear  in  the  UB-82.  Other 
outpatient  hospital  senices  for  which 
HCPCS/CPT  codes  exist  shall  also  be 
coded  individually  using  the 
aforementioned  coding  scheme.  Services 
for  which  there  are  no  HCPCS/CPT 
codes  available  can  be  presented  using 
the  Revenue  Center  Codes  (RCCs) 
described  in  the  "National  Uniform 
Billing.  Data  Elements  specifications, 
current  edition."  The  provider  shall  also 
state  each  diagnosed  condition  and 
furnish  the  corresponding  diagnostic 
code  using  the  "International 
Classification  of  Diseases,  9th  Edition, 
Clinical  Modification"(ICD-9-CM).  If 
the  outpatient  hospital  services  include 
surgical  and/or  invasive  procedures,  the 
provider  shall  state  each  procedure  and 
furnish  the  corresponding  code  using  the 
"International  Classification  of 
Diseases — Procedures.  9th  Edition, 
Clinical  Modification." 
***** 

(c)  Bills  submitted  by  providers  which 
are  not  itemized  on  the  American 
Medical  Association  "Health  Insurance 
Claim  Form"  (for  physicians)  or  the 
Uniform  Bill  (UB-82)  (for  hospitals),  or 
are  not  signed  by  the  provider  and  the 
claimant,  or  on  which  procedure  are  not 
identified  by  the  provider  using  HCPCS/ 
CPT  codes  or  RCCs,  or  on  which 
diagnoses  and/or  surgical  procedures 
are  not  identified  using  ICD-9-CM 
codes,  may  be  returned  to  the  provider 
for  correction  and  resubmission. 

(d)(1)  Payment  for  medical  and  other 
health  services  furnished  by  physicians, 
hospitals  and  other  persons  for  work- 
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connected  injuries  shall,  except  as 
provided  below,  be  no  greater  than  a 
maximum  allowable  charge  for  such 
service  as  determined  by  the  Director. 
The  schedule  of  maximum  allowable 
charges  is  not  applicable  to  charges  for 
appliances,  supplies,  services  or 
treatment  provided  and  billed  for  by 
hospitals  for  services  rendered  on  an 
inpatient  basis,  pharmacies  or  nursing 
homes,  but  is  applicable  to  charges  for 
services  or  treatment  furnished  by  a 
physician  or  other  medical  professional 
in  a  hospital  or  nursing  home 

setting.*  *  * 
***** 

Signed  at  Washington.  DC,  this  8th  day  of 
January.  1991. 
Roderick  A.  DeArment, 
Acting  Secretary  of  Labor 
[FR  Doc.  91-826  Filed  1-11-91;  8:45  am] 

BILUNG  CODE  4S10-27-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[T.D.  8322] 
RIN  1545-AJ74 

Untimely  Filing  of  Income  Tax  Returns 
by  Nonresident  Alien  Individuals  and 
Foreign  Corporations 

agency:  Internal  Revenue  Ser\'ice, 

Treasury. 

action:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  Treasury  Decision  8322, 
which  was  published  in  the  Federal 
Register  for  Tuesday,  December  11, 1990 
(55  FR  50827).  The  final  regulations 
relate  to  denial  of  deductions  and 
credits  to  nonresident  alien  individuals 
and  foreign  corporations  that  do  not  file 
true  and  accurate  income  tax  returns  by 
the  time  limits  set  forth  in  the  final 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Chewning,  (202)  566-3452  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are 
necessary  so  that  the  income  tax  returns 
will  be  filed  in  a  timely  manner. 

Need  for  Correction 

As  published.  T.D.  8322  contains 
typographical  errors  that,  if  not 
corrected,  might  cause  confusion  to 
taxpayers  and  practitioners. 


Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (T.D.  8322)  which  was  the 
subject  of  FR  Doc.  90-28772,  is  corrected 
as  follows: 

1.  On  page  50828,  in  the  preamble, 
column  2,  under  the  heading  "Special 
Analyses",  line  10,  the  language  "these 
regulations,  and,  therefore,  a  final"  is 
corrected  to  read  "these  regulations,  and 
therefore,  a  final". 

§  1.874-1    ICorrected] 

2.  On  page  50828,  column  3,  §  1.874- 
1(a),  line  36,  the  language  "by  filing  a 
claim  therefor  with  the"  is  corrected  to 
read  "by  filing  a  claim  therefore  with 
the". 

3.  On  page  50829,  column  3,  §  1.874- 
1(d)(2),  line  2.  the  language  "described  in 
§§  1.871-7  or  §  1.871-8  of'  is  corrected 
to  read  "described  in  S  1871-7  or 

§  1.871-8  of. 

C>-nthia  E.  Grigsby, 

Alternate  Federal  Register  Liaison  Officer, 

Assistant  Ch:ef  Counsel  (Corporate). 

[FR  Doc.  91-775  Filed  1-11-91;  8:45  am) 

BILUNG  CODE  4t30-01-« 


26  CFR  Parts  1  and  602 
[T.D.  8330] 
RIN  1454-AL25 

Allocation  of  Income  Attrlbutat>le  to 
Certain  Notional  Principal  Contracts 
Under  Section  863(a) 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

action:  Final  regulations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  which  set  forth 
the  source  of  income  attributable  to 
certain  notional  principal  contracts 
(notional  principal  contract  income). 
These  final  regulations  are  necessary  to 
provide  guidance  to  foreign  and 
domestic  corporations  and  individuals. 
DATES:  These  regulations  are  effective 
for  notional  principal  contract  income 
includible  in  income  on  or  after 
February  13, 1991.  Section  1.863- 
7(b)(2)(iv)  may  be  applied  to  notional 
principal  contract  income  includible  in 
income  prior  to  February  13, 1991.  An 
election  is  provided  to  apply  the  rules  of 
§  1.863-7  to  notional  principal  contract 
income  includible  in  income  before 
December  24. 1986. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  T.  Plambeck  of  the  Office  of 
Associate  Chief  Counsel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington, 


DC  20224  (Attention:  CC:CORP:T;R) 
(202-566-6284.  not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  regulations  has  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h))  under  control 
number  1545-0132.  The  estimated 
average  annual  burden  per  respondent 
is  3  minutes.  This  time  estimate  is 
included  in  the  burden  of  Form  1120X. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Clearance  Officer.  T:FP, 
Washington,  DC  20224,  and  to  the  Office 
of  Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs.  Washington,  DC 
20503. 


Background 

On  August  1, 1989  the  Federal  Register 

published  proposed  amendments  (54  FR 
31703)  to  the  Income  Tax  Regulations  (26 
CFR  part  1)  under  section  863  of  the 
Internal  Revenue  Code.  No  written 
comments  from  the  Small  Business 
Administration  or  the  public  responding 
to  the  proposed  amendments  were 
received.  No  public  hearing  was 
requested  or  held.  Accordingly,  the 
proposed  amendments  are  adopted  as 
modified  by  this  Treasury  Decision. 

Explanation  of  Provisions 

In  response  to  oral  comments,  {  1.863- 
7(a)(1)  IS  amended  to  include  commodity 
swaps  and  to  clarify  the 
interrelationship  of  these  regulations 
with  the  source  rules  of  section  988 
Section  1.863-7[a)(l)  provides  that  if  the 
notional  principal  contract  is  a  section 
988  transaction,  §  1.863-7  does  not 
apply.  In  such  a  case,  a  cross-reference 
to  the  source  rules  of  S  1.98ft-4T  is 
provided.  A  "properly  refiected  on  the 
books"  standard  is  added  to  the 
qualified  business  unit  exception  of 
§  1.863-7(b)[2)(iv).  This  is  intended  to 
assure  that  substantially  uniform  source 
rules  will  apply  to  income  from  notional 
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prindpat  contracts  in  fuxictional  and 
nonfuncttonal  currercies. 

Special  AnatytM 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  it  not 
required.  It  alco  hat  been  determined 
that  tection  553(b)  of  the  Administrative 
Ftocedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulation!,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  without  response  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Dn  fling  Infonnatka 

The  principal  author  of  these 
regulations  is  Charles  Thelen  Plambeck, 
of  the  Office  of  Associate  Chief  Counsel 
(hitemational)  within  the  Office  of  Chief 
Counsel.  Internal  Revenue  Service. 
Other  personnel  from  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations. 

List  of  Subjects 

26  CFR  §§  l.aei-1— 1.997-1 

Income  taxes,  Aliens,  Exports,  DISC. 
Foreign  investments  in  U.S.,'Foreign  tax 
credit.  FSC.  Sources  of  income,  U.S. 
investments  abroad. 

26  CFR  Part  e02 

Reporting  and  recordkeeping 
requirements. 

Adoptioo  of  Amendments  to  the 
Regulatioiis 

Accordingly,  28  CFR  parts  1  and  602 
are  amended  to  read  as  follows: 

PART  1-(AMEN0E01 

Paragraph  1.  The  authority  for  part  1 
is  amended  in  part  by  removing  the 
citation  "Section  1.863-7T  is  issued 
under  28  U.S.C.  883(a)"  and  by  adding 
the  following  citation: 

Auttianly:  26  U.S.C  7805  '   '  '  Section 
1.463-7  is  iMued  under  26  U.S.C  663ia|. 


SUes-rr   (Removed) 

Par.  2.  Section  1.863-7T  is  removed. 

Par.  S.  New  9  1.863-7  is  added  in  the 
appropriate  place  to  read  as  follows: 

S1-M3-7    Mtocatlon  o(  Income  attrlbataMe 
to  certein  no<k>wel  prtncipel  contracts 
under  section  M3(e>. 

(a)  Scope— {I]  Introdurtion  This 
section  provides  rules  reiatmg  to  the 


source  and.  in  certain  cases,  the 
character  of  notional  principal  contract 
income.  However,  this  section  does  not 
apply  to  income  from  a  section  988 
transaction  within  the  meaning  of 
section  988  and  the  regulations 
thereunder,  relating  to  the  treatment  of 
certain  nonfunctional  currency 
transactions.  Notional  principal  contract 
income  is  Income  attributable  to  a 
notional  principal  contract.  A  notional 
principal  contract  is  a  financial 
instrument  that  provides  for  the 
payment  of  amounts  by  one  party  to 
another  at  specified  intervals  calculated 
by  reference  to  a  specified  index  upon  a 
notional  principal  amount  in  exchange 
for  specified  consideration  or  a  promise 
to  pay  similar  amounts.  An  agreement 
between  a  taxpayer  and  a  qualified 
business  unit  (as  defined  in  section 
989(a))  of  the  taxpayer,  or  among 
qualified  business  units  of  the  same 
taxpayer,  is  not  a  notional  principal 
contract,  because  a  taxpayer  cannot 
enter  info  a  contract  with  itself. 

(2)  Effective  date.  This  section  applies 
to  notional  principal  contract  income 
includible  in  income  on  or  after 
February  13. 1991.  However,  any 
taxpayer  desiring  to  apply  paragraph 
(b)(2)(iv)  of  this  section  to  notional 
principal  contract  income  includible  in 
income  prior  to  February  13, 1991,  in  lieu 
of  temporary  Income  Tax  Regulations 
\  1.863-7T(b)(2)(iv)  may  (on  a  consistent 
basis)  so  choose.  See  paragreaph  (c)  of 
this  section  for  an  election  to  apply  the 
rules  of  this  section  to  notional  principal 
contract  income  includible  in  income 
before  December  24, 1986. 

(b)  Source  of  notional  principal 
contract  income — (1)  General  rule. 
Unless  paragraph  (b)  (2)  or  (3)  of  this 
section  applies,  the  source  of  notional 
principal  contract  income  shall  be 
determined  by  reference  to  the 
residence  of  the  taxpayer  as  determined 
under  section  988(a)(3J(B)(i). 

(2)  Qualified  business  unit  exception. 
The  source  of  notional  principal  contract 
income  shall  be  determined  by  reference 
to  the  residence  of  a  qualified  business 
unit  of  a  taxpayer  if — 

(1)  The  taxpayer's  residence, 
determined  under  section  988(a)(3)(B)(i). 
is  the  United  States; 

(li)  The  qualified  business  unit's 
residence,  determined  under  section 
988(a)(3){B](ii),  is  outside  the  United 
States; 

(iii)  The  qualified  business  unit  is 
engaged  in  the  conduct  of  a  trade  or 
business  where  it  is  a  resident  as 
determined  under  section 
988(al(3)(B)(ii);  and 

(iv)  The  notional  pnncipal  contract  is 
properly  reflected  on  the  books  of  the 
qualified  business  unit  Whether  a 


notional  principal  contract  is  properiy 
reflected  on  the  books  of  such  qualified 
business  unit  is  a  question  of  fact.  The 
degree  of  participation  in  the  negotiation 
and  acquisition  of  a  nobonal  principal 
contract  shall  be  considered  in  this 
determination.  Participation  in 
connection  with  the  negotiation  or 
acquisition  of  a  notional  principal 
contract  may  be  disregarded  if  the 
district  director  determines  that  a 
purpose  for  such  participation  was  to 
affect  the  source  of  notional  principal 
contract  income. 

(3)  Effectively  connected  notional 
principal  contract  income.  Notional 
principal  contract  income  that  under 
principles  similar  to  those  set  forth  in 
§  1.864-4(c)  arises  from  the  conduct  of  a 
United  States  trade  or  business  shall  be 
sourced  in  the  United  States  and  such 
income  shall  be  treated  as  effectively 
connected  to  the  conduct  of  a  United 
States  trade  or  business  for  purposes  of 
sections  871(b)  and  882(a)(1). 

(c)  Election— [\]  Eligibility  and  effect. 
A  taxpayer  described  in  paragraph 
(b)(2](i)  of  this  section  may  make  an 
election  to  apply  the  mles  of  this  section 
to  all,  but  not  part,  of  the  taxpayer's 
income  attributable  to  notional  principal 
contracts  for  all  taxable  years  (or 
portion  thereof)  beginning  before 
December  24. 1966,  for  which  the  period 
of  limitations  for  filing  a  claim  for  refund 
under  section  6511(a)  has  not  expired.  A 
taxpayer  not  described  in  paragraph 
(b](2)('i)  of  this  section  that  is  engaged  in 
trade  or  business  within  the  United 
States  may  make  an  election  to  apply 
the  rules  of  this  section  to  all,  but  not 
part,  of  the  taxpayer's  income  described 
in  paragraph  (b)(3)  of  this  section  for  all 
taxable  years  (or  portion  thereof) 
beginning  before  December  24, 1986,  for 
which  the  period  of  limitations  for  filing 
a  claim  for  refund  under  section  6511(a) 
has  not  expired.  If  a  taxpayer  makes  an 
election  pursuant  to  this  paragraph  (c)(1) 
in  the  time  and  manner  provided  in 
paragraph  (c)  (2)  and  (3)  of  this  section, 
then,  with  respect  to  such  taxable  years 
(or  portion  thereof),  no  tax  shall  be 
deducted  or  withheld  under  sections 
1141  and  1442  with  respect  to  payments 
made  by  the  taxpayer  pursuant  to  a 
notional  principal  contract  the  income 
attributable  to  which  is  subject  to  such 
election.  The  election  may  be  revoked 
only  with  the  consent  of  the 
Commissioner. 

(2)  Time  for  making  election.  The 
election  specified  in  paragraph  (c)(1)  of 
this  section  shall  be  made  by  May  14, 
1991 

(3)  Manner  of  making  election  The 
election  described  m  paragraph  (c)(1)  of 
t'nis  section  shall  be  made  by  attaching  a 
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statement  to  the  tax  return  or  an 
amended  tax  return  for  each  taxable 
year  beginning  before  December  24, 
1986.  in  which  the  taxpayer  accrued  or 
received  notional  principal  contract 
income.  The  statement  shall — 

(i)  Contain  the  name,  address,  and 
taxpayer  identifying  number  of  the 
electing  taxpayer; 

(ii)  Identify  the  election  as  a  "Notional 
Principal  Contract  Election  under 
§  1.863-7";  and 

(iii)  Specify  each  taxable  year 
described  in  paragraph  (c)(1)  of  this 
section  in  which  payments  were  made. 

(d)  Example.  The  operation  of  this 
section  is  illustrated  by  the  follovinng 
example: 

(1)  On  January  1, 1990.  X.  a  calendar  year 
domestic  corporation,  entered  into  an  interest 
rate  swap  contract  with  FZ.  an  unrelated 
forei^  corporation.  X  does  not  have  a 
qualified  business  unit  outside  the  United 
Slates.  Under  the  contract,  X  is  required  to 
pay  FZ  fixed  rate  dollar  amounts,  and  FZ  is 
required  to  pay  X  floating  rate  dollar 
amounts,  each  determined  solely  by 
reference  to  a  notional  dollar  denominated 
principal  amount  specified  under  the 
contract.  Tlie  contract  is  a  notional  principal 
contract  under  S  1.883-7(a)  because  the 
contract  provides  for  the  payment  of  amounts 
at  specified  intervals  calculated  by  reference 
to  a  sf)eciried  index  upon  a  notional  principal 
amount  in  exchange  for  a  promise  to  pay 
similar  aroounts. 

(2)  Assume  that  during  1990  X  had  notional 
principal  contract  income  of  $100  in 
connection  with  the  notional  principal 
contract  described  in  (1)  above.  Also  assume 
that  the  contract  provides  that  payments 
more  than  30  days  late  give  rise  to  a  $5  fee, 
and  that  X  receives  such  a  fee  in  1990.  Under 
paragraph  (b)(1)  of  this  section,  the  source  of 
X's  $100  of  income  attributable  to  the  swap 
agreement  is  domestic  The  $5  fee  is  not 
notional  principal  contract  income. 

(e)  Cross  references.  See  S  1.861-9T(b) 
for  the  allocation  of  expense  to  certain 
notional  principal  contracts.  For  rules 
relating  to  the  source  of  income  from 
nonfunctional  currency  notional 
principal  contracts,  see  S  1.9e8-4T.  For 
rules  relating  to  the  taxable  amount  of 
notional  principal  contract  income 
allocable  under  this  section  to  sources 
inside  or  outside  the  United  States,  see 
§  1.863-l(c). 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  for  part  602 
continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805 

Par.  5.  Section  602.101(c)  is  amended 
by  adding  in  the  appropriate  place  in  the 
table  the  entry  "§  1.863-7  *  *  *  1545- 
0132"  and  by  removing  the  entry 
"5  1.863-7T  *  *  *  1545-0132". 


Approved:  November  13, 1990. 
Kenneth  W.  Gideon. 

Assistant  Secretar}- of  Treasury: 

[PR  Doc  91-526  Filed  1-11-fll;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 


30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Final  rule,  approval  of 

amendment.  ^^__^ 

summary:  OSM  is  announcing  its 
decision  to  approve,  with  certain 
exceptions  and  additional  requirements, 
a  proposed  amendment  to  the  Colorado 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Colorado 
program),  as  administered  by  the 
Colorado  Mined  Land  Reclamation 
Division  (MLRD)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  pertains 
to  administration,  alluvial  valley  floors, 
permit  applications,  ownership  and 
control,  permit  conditions,  coal 
exploration,  archaeology  and  cultural 
resources,  civil  penalties,  restriction  on 
financial  interests  of  State  employees, 
diversions,  siltation  structures, 
impoundments,  hydrologic  balance 
protection,  inspection  and  enforcement, 
use  of  explosives,  excess  spoil  coal 
mine  waste,  backfilling  and  grading, 
pnme  farmland,  reclamation  plans,  and 
fish  and  wildlife.  The  amendment 
revises  the  Colorado  program  to  be 
consistent  with  SMCRA  and  the  Federal 
regulations  and  to  improve  operational 
efficiency. 

EFFECTIVE  DATE:  January  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue,  SW.,  suite  310, 
Albuquerque,  N'M  87102;  Telephone 
(505)  766-1486. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  15. 1980,  the  Secretan,- 
of  the  Inferior  conditionally  approved 
.  e  Colorado  program  as  administered 
by  MLRD.  Information  regarding  the 
general  background  on  the  Colorado 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments. 


and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1980.  Federal  Register 
(45  FR  82211).  Actions  concerning 
program  amendments  taken  subsequent 
to  the  approval  of  the  Colorado  program 
are  found  at  30  CFR  906.15,  906.16,  and 
906.30. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  July  18. 1989.  Colorado 
submitted  to  OSM  a  proposed 
amendment  to  the  rules  of  the  Colorado 
program  at  2  CCR  407-2  (Administrative 
Record  No.  CO-457).  The  amendment 
pertains  to  administration,  alluvial 
valley  floors,  permit  applications, 
ownership  and  control,  permit 
conditions,  coal  exploration, 
archaeology  and  cultural  resources,  civil 
penalties,  restriction  on  financial 
interests  of  State  employees,  diversions, 
siltation  structures,  impoundments, 
hydrologic  balance  protection, 
inspection  and  enforcement,  use  of 
explosives,  excess  spoil,  coal  mine 
waste,  backfilling  and  grading,  prime 
farmland,  reclamation  plans,  and  fish 
and  wildlife.  Colorado  submitted  partF 
of  the  proposed  amendment  at  Us  ow.n 
initiative  and  other  parts  in  response  to 
OSM's  letters  dated  May  7. 1986.  )une  9 
1987,  November  14. 1988.  and  May  11. 
1989  (Administrative  Record  Nos.  CO- 
282.  CO-342.  CO-418,  and  CO-441). 
These  letters  were  issued  in  accordance 
with  30  CFR  732.17(d)  and  notified 
Colorado  of  required  amendments  to  its 
program.  OSM  published  a  notice  in  the 
Federal  Register  on  August  10. 1989  (54 
FR  32828),  armouncing  receipt  of  the 
proposed  amendment  to  the  Colorado 
program  and  iriviting  public  comment  on 
its  adequacy  (Administrative  Record 
No.  CO-459].  The  public  comment 
period  closed  on  September  11. 1989 

After  reviewing  the  proposed 
amendment  and  all  comments  received, 
OSM  notified  Colorado  by  letter  dated 
November  3. 1989  (Administrative 
Record  No.  CO-475).  of  several 
provisions  in  its  proposed  amendment 
that  appeared  to  be  inconsistent  vAth 
the  Federal  regulations 

By  letter  dated  |anuar>'  17.  1990 
(Administrative  Record  No.  CO-477), 
Colorado  submitted  additional 
explanatory'  information  and  a  revised 
proposed  amendment.  In  this  revised 
proposed  amendment,  Colorado 
withdrew  its  proposed  rules  concerning 
rescission  of  improvidently  issued 
permits  [Rule  2.11).  To  allow  the  public 
an  opportunity  to  comment  on  the 
additional  material  submitted  by 
Colorado.  OSM  published  a  notice  in 
Federal  Register  on  February  9. 1990  (55 
FR  4625),  reopening  and  extending  the 
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comment  period  (Administrative  Record 
No.  CO-479).  The  reopened  comment 
period  closed  on  February  28. 1990. 

After  reviewing  the  additional 
explanatory  information  and  the 
proposed  revisions  to  the  amendment 
and  all  comments  received.  OSM 
notified  Colorado  by  letter  dated  March 
15, 1990  (Administrative  Record  No. 
CO-494).  of  a  few  provisions  of  its 
proposed  amendment  that  continued  to 
be  inconsistent  with  the  Federal 
regulations. 

By  letter  dated  April  5. 1990 
(Administrative  Record  No.  CO-498). 
Colorado  responded  by  submitting 
additional  explanatory  information  and 
revisions  to  the  proposed  amendment.  In 
this  response.  Colorado  withdrew  all 
revisions  to  the  definition  of  "previously 
mined  area"  (Rule  1.04(94a)].  To  allow 
the  public  an  opportunity  to  comment  on 
the  additional  material  submitted  by 
Colorado,  OSM  published  a  notice  in  the 
Federal  Register  on  April  27, 1990  (55  FR 
17758).  reopening  and  extending  the 
comment  period  (Administrative  Record 
No.  CO-501).  The  reopened  comment 
period  closed  on  May  14, 1990. 

After  reviewing  the  proposed 
revisions  to  the  amendment  and  all 
comments  received.  OSM  notified 
Colorado  by  letter  dated  May  14, 1990 
(Administrative  Record  No.  CO-504),  of 
the  remaining  issues  for  the  proposed 
amendment. 

By  letter  dated  May  23, 1990 
(Administrative  Record  No.  CO-508). 
Colorado  responded  by  submitting 
additional  clarification  of  its  rules  and 
withdrawing  its  proposed  rule 
concerning  hydrologic  protection  at  Rule 
4.05.6(4)(f). 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  for  the  proposed  amendment 
submitted  by  Colorado  on  July  18. 1989, 
as  subsequently  revised  on  January  17, 
April  5,  and  May  23, 1990.  The  Director 
may  require  further  changes  in  the 
future  as  a  result  of  Federal  regulatory 
revisions,  court  decisions,  and  ongoing 
oversight  of  the  Colorado  program. 

1.  Substantive  Revisions  to  Colorado 's 
Rules  That  Are  Substantially  Similar  to 
the  Counterpart  Federal  Regulations 

Colorado  proposes  revisions  to  the 
following  rules  that  are  substantive  in 
nature  and  contain  language 
substantially  identical  to  the  counterpart 
Federal  regulations  (shown  in  brackets]. 

Alluvial  valley  floor* — Rule*  2.06.8 
(3)(c)(i)(B)(I)  and  (3)(c)(ii)(B)  [30  CFR  701.5 
and  785.19(a](2]]; 


Permit  information  requirements — Rules 
2.03.4;  2.03.5  (3)  and  (4);  2.07.7(5);  and 
5.03.2(l)(d)  |30  CFR  778.13  (b),  (c).  and  (d); 
778.14(c);  773.17(i);  and  843.11(g)|; 

Ownersliip  and  control— Rules  1.04(83a); 
and  2.07.6  (l)(b).  (l)(d).  (2)(h).  and  (10)(c)  (30 
CFR  773.S;  and  773,15  (b)(2),  (b)(3).  and  (e)): 

Permitting— Rule  2.07.7(4)  (30  CFR 
773.17(g)l; 

Coal  exploration— Rules  2.02.7(2)(a);  and 
4.21.4  (7)  and  (7)(c)  [30  CFR  772.15(b)  and 

815.15(f)|: 

Civil  penalties— Rules  1.04(153):  5.03.5 
(l)(d)  and  (4)(e):  and  5,04.7  (2),  (3).  and  (4)  [30 
CFR  Part  846); 

Restriction  on  fmancial  interests  of  State 
employees— Rules  1 10.2(2)  and  1104(1)  [30 
CFR  705  4(d)  and  705.11(8)1: 

Diversions— Rules  4  05.3(1)  (a),  (b),  and  (f): 
4.05.3(7)-(9):  and  4.05.4(1)  [30  CFR  816.43(b)(1) 
and817.43(b)(l)l: 

Siltalion  structures— Rules  4.056  I3)(c). 
(3)(d),  (3)(e).  (4).  (5),  |6),  (11).  (ll)(i).  (llHJ), 
(ll)(k),  (12).  and  (13)(b)  (30  CFR  816.46(c), 
817.46(c),  816.49{a).  and  817  49(a)l; 

Impoundments— Rules  4.05.9  (l)(a),  (l)(e). 
and  (l)(r);  4.05.9  (3)  and  (3)(a);  4.05.9  (4),  (5), 
and  (12)  [30  CFR  816.49  (a)  and  (b),  and  817.49 
(a)  and  (b)]; 

Hydrologic  balance  protection — Rules 
4.05.8(2)  [30  CFR  816.41(n(l)(i)  and 
817.41(f)(l)(i)l: 

Use  of  explosives— Rules  4.08.1(3): 
4.0e.4(6)(c);  and  4.08.5(4)(c)  [30  CFR  816.61 
(b)(2)  and  (c),  817,61  (b)(2)  and  (c).  816.68.  and 
817.68); 

Excess  spoil- Rules  4  09.1(10);  and  4.09.2 
(2)(a)  and  (3)  [30  CFR  816.71  (d)(2).  (f)(3),  and 
(e)(2)j; 

Coal  mine  waste— Rules  4,11.5  (3)(b)  and 
(3)(d)  [30  CFR  816.84  (b)(2)  and  (f).  and  817.84 
(b)(2)  and  (HI: 

Backfilling  and  grading— Rule  4,23.2(7)  [30 
CFR  816  19]; 

Prime  farmland— Rule  4.251(2)  [30  CFR 
823.11(a)l; 

Reclamation  plan— Rules  2.05,3(4)(a)(ii)(B) 
and  (4)(b)  (30  CFR  780.25  and  784.16(c)(3)l: 
and 

Fish  pnd  wildlife— Rule  2.05.6(2)(c)  [30  CFR 
780.16(c)]. 

Because  the  proposed  revisions  to 
these  Colorado  rules:  (1)  Contain 
language  that  is  substantially  identical 
to  the  counterpart  Federal  regulations; 
or  [2]  add  specificity  without  adversely 
affecting  other  aspects  of  the  program, 
the  Director  finds  that  these  proposed 
Colorado  rules  are  no  less  effective  than 
the  counterpart  Federal  regulations. 
Therefore,  the  Director  approves  these 
proposed  rules. 

2.  Administration,  Rule  1.01(9) 

Colorado  proposes  at  Rule  1.01(9]  that 
"(Tjhe  materials  incorporated  in  these 
rules  by  reference  do  not  include  later 
amendments  to  or  editions  of  the 
incorporated  materials."  Colorado 
stated  that  it  was  proposing  this  rule  to 
comply  with  the  terms  of  Colorado's 
Administrative  Procedures  Act  at 


Colorado  Revised  Statutes  (C.R.S.;  1989) 
24-4-103(12.5)(c). 

The  effect  of  proposed  Rule  1.01(9)  is 
that  any  Federal  regulations  or  technical 
publications  incorporated  by  Colorado's 
rules  would  be  incorporated  as  they 
existed  at  the  time  that  Colorado 
initially  proposed  its  rules.  The  rules 
proposed  by  Colorado  (that  are  affected 
by  proposed  Rule  1.01(9))  and  the 
Federal  regulations  and  technical 
publications  they  incorporate  by 
reference  (shown  in  brackets)  are: 

Siltation  structures,  impoundments,  and 
coal  mine  waste— Rules  4.05.6(11)  (j)  and  (k). 
and  (12);  4.05.6(13)(b),  (b)(i),  and  (b)(ii): 
4.05.9(4),  and  (5)  (a)  and  (b):  4.05.9(13)  and 
(13)(c);  and  4.11.5(3)(b)  [Mine  Safety  and 
Health  Administration's  (MSHA's) 
regulations  at  30  CFR  77.216]; 

Permanent  impoundments — Rules  4.05.9(1) 
(e)  and  (f)  [U.S.  Soil  Conservation  Service's 
(SCS's)  technical  publication  Public  Standard 
378,  "Ponds."  Colorado,  January  1989);  and 

Large  temporary  and  permanent 
impoundments— Rules  4.05.9(3)  (a)  and  (b) 
[MSHA's  Federal  regulations  at  30  CFR  77.216 
and  SCS's  technical  publication  U.S.  SCS 
Technical  Release  No.  60,  "Earth  Dams  and 
Reservoirs,"  June  1976]. 

The  Director  is  approving  these  rules 
as  no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  816.46(c), 
816.49  (a)  and  (b).  816.84(b).  817.46(c). 
817.49  (a)  and  (b).  and  817.84(b).  (See 
related  finding  Nos.  1.  and  12  for  Rule 
4.05.9(13].)  However,  should  MSHA  or 
SCS  publish  revisions  to  their 
regulations  or  technical  publications. 
OSM  would  require  Colorado  to  submit 
a  program  amendment  to  incorporate 
the  revisions. 

There  is  no  Federal  counterpart 
regulation  to  proposed  Rule  1.01(9).  The 
Director  finds  that  proposed  Rule  1.01(9). 
which  Colorado  proposes  to  comply 
with  other  Colorado  statutes,  is  not 
inconsistent  with  the  Federal 
regulations.  Therefore,  the  Director 
approves  Colorado's  proposed  Rule 
1.01(9). 

3.  Definition  of  "Impoundment.  "Rule 
1.04(64) 

Colorado's  proposes  at  Rule  1.04(64) 
to  define  "impoundment"  as  "a  closed 
basin,  naturally  formed  or  artificially 
built,  which  is  built  to  or  does  in  fact 
retain  wafer,  sediment,  or  slurried  waste 
in  support  of  mining  and  reclamation 
operations"  (emphasis  added).  With  one 
exception,  the  proposed  definition  is 
substantively  identical  to  the  Federal 
definition  of  "impoundments"  at  30  CFR 
701.5.  The  exception  is  that  Colorado 
limits  its  definition  to  those  basins  used 
in  support  of  "mining  and  reclamation 
operations." 
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Colorado  does  not  specifically  define 
"mining  and  reclamation  operations," 
but  it  does  define  "surface  coal  mining 
and  reclamation  operations"  (emphasis 
added]  at  existing  Rule  1.04(133).  This 
definition  includes  the  definition  of 
"surface  coal  mining  operations"  at  Rule 
1M(132).  The  Director  finds  Colorado's 
proposed  definition  of  "impoundment" 
at  Rule  1.04(64)  no  less  effective  than  the 
counterpart  Federal  definition  of 
"impoundments"  at  30  CFR  701.5,  with 
the  understanding  that  Colorado's 
definition  of  "impoundment"  means  all 
basins,  naturally  formed  or  built,  in 
support  of  all  activities  listed  under  the 
definitions  of  "surface  coal  mining 
operations"  and  "surface  coa'  mining 
and  reclamation  operations"  at  Rules 
1.04(132)  and  1.04(133).  Therefore,  the 
Director  approves  Colorado's  proposed 
definition  of  "impoundment "  at  Rule 
1.04(64). 

4.  Definition  of  "Knowingly, "  Rule 
1.04(70a) 

Colorado  proposes  at  Rule  1.04(70a)  to 
define  "knowingly"  as  meaning  "with 
respect  to  individual  civil  penalties,  that 
an  individual  knew  or  had  reason  to 
know  in  authorizing,  ordering  or 
carrying  out  an  act  or  omission  on  the 
part  of  a  corporate  permittee  that  such 
act  or  omission  constituted  a  violation, 
failure  or  refusal  to  comply  with  any 
regulatory  requirements  or  order  of  the 
Board."  With  the  exception  of  the 
phrase  "to  comply  with  any  regulatory 
requirements  or  order  of  the  board,"  this 
definition  is  substantively  identical  to 
the  Federal  definition  of  "knowingly"  at 
30  CFR  846.5.  The  Director  interprets 
"regulatory  requirements"  very  broadly 
so  as  to  Include  all  substantive 
requirements  of  the  approved  regulatory 
program,  including  but  not  limited  to 
orders  of  MLRD.  On  this  basis,  the 
Director  finds  Colorado's  proposed  Rule 
1.04(70a]  to  be  no  less  effective  than  the 
counterpart  Federal  definition  of 
"knowingly"  at  30  CFR  846.5.  Therefore, 
the  Director  approves  Colorado's 
proposed  definition  of  "knowingly"  at 
Rule  1.04(70a). 

5.  Definition  of  "Sedimentation  Pond. " 
Rule  1.04(115) 

Colorado  proposes  a  definition  for 
"sedimentation  pond"  at  Rule  1.04(115] 
which  states  in  part  that  "(tjhe  State 
engineer's  requirements  at  C.R.S.  37-67- 
105  are  not  applicable  to  those 
structures  designed  solely  to  control 
sediment  and  which  do  not  store  water." 
Colorado  is  repeating  in  its  proposed 
rule  the  exemption  found  at  C.R.S.  37- 
87-114.5,  which  exempts  from  the  state 
engineer's  office  requirements  of  C.R.S. 
sections  37-87-105  through  37-87-114, 


structures  not  designed  or  operated  for 
Ae  purpose  of  storing  water  and 
siltation  structures  permitted  under 
Article  33  of  title  34,  C.R.S. 

There  is  no  counterpart  requirement  in 
the  Federal  definition  of  "sedimentation 
pond"  at  30  CFR  701.5.  The  remainder  of 
Colorado's  proposed  definition  is 
substantively  identical  to  the  Federal 
definition  at  30  CFR  701.5. 

The  Director  finds  that  the  proposed 
definition  of  "sedimentation  pond  "  at 
Rule  1.04(115],  which  Colorado  in  part 
proposes  to  clarify  the  relationship  of 
this  proposed  rule  to  other  Colorado 
rules,  is  not  inconsistent  with  the 
Federal  regulations  corweming 
hydrology  at  30  CFR  816.45  through 
816.56,  and  30  CFR  817.45  through  817.56, 
and  is  no  less  effective  than  the 
counterpart  Federal  definition  at  30  CFR 
701.5.  Therefore,  the  Director  approves 
Colorado's  proposed  definition  of 
"sedimentation  pond"  at  Rule  1.04(115). 

ft  Archaeology  and  Cultural  Resources. 
Rule  2.0Z.3(l)(c)(i) 

Colorado  proposes  at  Rule 
2.02.3(l)(c)(i)  that  a  coal  exploration  and 
reclamation  plan  include,  among  other 
things,  "(a)  narrative  description  of 
*  *  *  districts,  sites,  buildirigs  or 
structures  or  objects  listed  on  or  known 
to  be  eligible  for  listing  on  the  National 
Register  of  Historic  Places;  known 
archaeological  resources  located  within 
the  proposed  exploration  area;  and  any 
other  information  that  may  be  required 
regarding  historic  or  arcnaeologica! 
resources." 

The  Federal  regulation  at  30  CF 
772.12(b)(8]  requires  that  an  applicant 
for  a  permit  for  exploration  removing 
more  than  250  tons  of  coal  provide  a 
description  of  cultural  or  historical 
resources  listed  or  known  to  be  eligible 
for  listing  on  the  National  Register  of 
Historic  Places,  and  known 
archaeological  resources  located  within 
the  proposed  exploration  area.  30  CFR 
772.12(b)(8)  also  requires  "any  other 
information  which  the  regulatory 
authority  may  require  regarding  known 
or  unknown  historical  or  archaeological 
resources"  (emphasis  added].  The  term 
"unknown"  refers  to  resources  which 
may  exist  but  have,  as  yet.  not  been 
recorded.  This  reference  makes  explicit 
the  authority  to  require  a  permit 
apphcant  to  obtain  information  on  not 
yet  discovered  historic  or  archaeological 
resources  in  order  for  the  regulatory 
authority  to  make  reasonable  and 
informed  decisions  regarding  the 
protection  of  such  resources  on  the 
proposed  permit  area.  This  information 
might  take  the  form  of  predictions  of  the 
probability  of  cultural  resources  existing 
on  the  area,  based  upon  data  from  the 


surrounding  area,  or  results  of  inventory 
or  sample  surveys.  If  sufficient  data 
exist  for  the  area,  the  regulatory 
authority  may  not  need  any  further 
information,  but  the  authority  to  require 
necessary  additional  data  must  be 
present  within  the  rules. 

Colorado  orally  indicated  that  it 
interprets  the  proposed  rule  to  cover 
unknown  as  well  as  known  resources, 
and  furthermore,  that  all  coal 
exploration  permits  are  submitted  to  the 
State  Historic  Preservation  Office 
(SHPO]  for  his  review  and 
recommendations  concerning  the  need 
to  collect  additional  information  (March 
2. 1969,  meeting  between  Colorado  and 
OSM,  Administrative  Record  No.  CO- 
430).  In  Colorado's  Apnl  5, 199a  revised 
proposed  amendment.  Colorado  also 
stated  in  its  "statement  of  basis  and 
purpose"  for  the  proposed  rule  that 
"[pjreviouslv  unknown  resources  are  to 
be  considered  for  further  research  if 
identified  in  an  exploration  area. " 

The  Director  finds  that  Colorado  s 
proposed  Rule  2.C2.3{l)(c)(i].  which 
authorizes  Colorado  to  request  "any 
other  information  that  may  be  required 
regarding  historic  or  archaeological 
resources,"  as  augmented  by  its  March 
2, 1989,  and  April  5.  1990  policy 
statements,  is  no  less  effective  than  the 
Federal  regulation  at  30  CFR 
772.12(b)(8).  Therefore,  the  Director 
approves  Colorado's  proposed  Rule 
2.02.3(l)(c)(i]. 

7.  Minimum  Requirements  for  Surface- 
and  Ground-  Water  Monitoring  Plans. 
Rules  2.04.7(l)(a)(v)  and  2.05.6(3)(b)(iv] 

In  response  to  a  required  program 
amendment  at  30  CFR  906 16.  Colorado 
proposes  at  Rule  2.04.7(l)(a)(v]  that 
baseline  ground-water  samples  be 
analyzed  for  total  dissolved  ;ohds  or 
specific  conductance  corrected  to  25°  C, 
pH.  total  iron,  and  total  manganese. 

OSM.  at  30  CFR  906.18  Pecember  11. 
1989,  54  FR  50739.  50743;  see  finding  No 
6),  required  Colorado  to  either:  (1] 
Amend  Rule  2.05.6(3)(b](iv)  to  require 
that  ground-water  monitoring  plans 
include  the  monitoring  of  total  iron  and 
total  manganese;  or  (2)  amend  Rule 
2.04.7(1)  to  require  at  a  minimum  that 
ground-water  baseline  information 
include  measurements  of  total  dissolved 
solids  or  specific  conductance  corrected 
to  25*  C,  pH,  total  iron,  and  total 
manganese.  The  Director  placed  this 
requirement  on  Colorado  because 
proposed  Rules  2.05.6(3)(b)(iv]  and 
2.04.7(1]  were  less  effective  than  the 
Federal  regulations  at  30  CFR  780.21 
(b)(l]  and  (i)  and  784.14  (b)(l]  and  (h). 

Colorado's  proposed  Rule 
2.04.7(l](a)(v]  satisfies  the  latter  option 
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of  the  required  amendment  at  30  CFR 
906.18.  Therefore,  the  Director  finds  that 
proposed  Rules  2.05.6(3)(b)(iv)  and 
2.04.7(l)(a)(v)  are  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
780.21(b)(1)  and  (i)  and  784.14(b)(1)  and 
(h).  The  Director  approves  Colorado  s 
proposed  Rule  2.04.7(l)(a)(v)  and 
removes  the  required  amendment  at  30 
CFR  906.16. 

8.  Confidential  Information  for  Permits. 
Rule  2.07.5(3) 

In  another  amendment  to  its  program 
(Administrative  Record  No.  CO-384). 
Colorado,  on  August  23, 1988,  proposed 
at  Rule  2.07.5(3)  that  "(p]ersons  either 
seeking  or  opposing  the  disclosure  or 
non-disclosure  of  confidential  [permit] 
information  under  this  rule  may  request 
a  formal  hearing  of  the  Board  in 
accordance  with  Rule  2.07.4(3)  by  filing 
a  written  request  within  30  days  of  the 
Division's  decision  on  confidentidlity." 
Colorado  proposed  this  rule  in  response 
to  OSM's  May  7  1986.  30  CFR  part  732 
letter,  requiring  that  Colorado,  to  be  no 
less  effective  than  the  Federal 
regulaUons  at  30  CFR  773, 13(d)(3),  must 
establish  notice  and  hearing  procedures 
for  persons  both  seeking  and  opposing 
disclosure  of  confidential  information 
(see  item  No.  Q-6) 

At  30  CFR  906,15(m).  OSM  approved 
this  proposed  rule  (December  11, 1989, 
54  FR  50739,  50744:  see  finding  No.  1). 
However,  when  Colorado  promulgated 
the  amendment  on  January  3. 1990 
(.Administrative  Record  No.  CCM8!),  it 
did  not  include  the  revision  to  Rule 
2.07.5(3)  that  was  approved  by  OSM. 

By  letter  dated  March  7, 1990 
(.Administrative  Record  No.  CO-495), 
Colorado  requested  that  proposed  Rule 
2.07.5(3)  be  withdrawn  from 
consideration  by  OSM.  It  is  not 
procedurally  possible  to  withdraw  a 
proposed  rule  after  OSM  has  published 
its  decision  on  it  in  a  final  rule  Federal 
Register  notice  without  republishing  a 
proposed  rule  Federal  Register  notice, 
providing  for  public  comment  on 
Color.sdo's  proposed  deletion  of  the  rule 
from  Its  program. 

While  OSM,  m  accordance  with  30 
CFR  773.13(d){31,  requires  that  States 
establish  notice  and  hearing  procedures 
for  persons  both  seeking  and  opposing 
disclosure  of  confidential  information, 
there  is  no  requirement  that  the 
procedures  be  submitted  to  OS.Vl  for 
review  as  a  program  amendment. 
However,  OSM  is  obligated  to  ensure 
that  notice  and  hearing  procedures 
regarding  confidential  information  are 
developed  and  are  in  effect.  Therefore, 
for  the  Colorado  program  to  be  no  less 
effective  than  Federal  regulation  30  CFR 
773.13(d),  the  Director  requires  that 


Colorado  either:  (1)  Demonstrate  to 
OSM  that  such  procedures  have  already 
been  adopted  by  Colorado  and  are  in 
place;  (2)  promulgate  the  revision  at 
Rule  2.07.5(3)  as  it  was  submitted  by 
Colorado  and  approved  by  OSM  on 
December  11, 1989;  or  (3)  amend  its 
program  to  require  that  notice  and 
hearing  procedures  for  persons  both 
seeking  and  opposing  disclosure  of 
confidential  information  be  developed. 

9.  Termination  of  Jurisdiction,  Rule 
3.03.3 

Colorado  proposes  at  Rule  3.03.3(1) 
that  "Hlhe  Division  may  terminate  its 
jurisdiction  under  the  regulatory 
program  over  the  reclaimed  site  of  a 
completed  surface  coal  mining  and 
reclamation  operation,  or  increment 
thereof,  when  the  Division  determines  in 
writing  that  under  the  permanent 
program,  all  requirements  of  these  rules 
and  th»act  have  been  successfully 
completed  and  where  a  performance 
bond  was  required,  the  division  has 
made  a  final  decision  in  accordance 
with  Rule  3.03  to  release  the 
performance  bond  fully."  It  further 
proposes  at  Rule  3.03.3(2)  that  "[t)he 
Division  shall  reassert  jurisdiction  under 
these  rules  and  the  act  over  a  site  if  it  is 
demonstrated  that  the  bond  release  or 
written  determination  referred  to  in 
paragraph  (1)  of  this  section  was  based 
upon  fraud,  collusion,  or 
misrepresentation  of  a  material  fact." 

Colorado's  proposed  Rules  3.03.3  (1) 
and  (2)  are  substantively  identical  to  the 
Federal  regulations  at  30  CFR  700.11(d). 
However,  the  U.S.  District  Court  for  the 
District  of  Columbia  found  that  the 
Federal  regulations  at  30  CFR  700.11(d) 
were  contrary  to  sections  521  (a)(1)  and 
(a)(2)  of  SMCRA  (National  Wildlife 
Federation  v.  Lujan.  Civil  Action  Nos. 
88-2416,  8ft-3345.  88-3586,  88-3635,  89- 
0039.  89-0136.  and  89-0141,  D  DC, 
August  30,  1990).  More  specifically,  the 
court  interpreted  sections  521  (a)(1)  and 
(a)(2)  as  imposing  an  on-going  duty  upon 
the  Secretary  of  the  Interior  to  correct 
violations  of  SMCRA.  Accordingly,  the 
court  remanded  the  Federal  regulations 
at  30  CFR  700.11(d)  to  the  Secretary  to 
be  withdrawn  or  revised. 

Because  the  Director  is  pursuing  an 
appeal  of  the  court's  remand  of  this  rule, 
the  Director  is  deferring  his  decision  on 
proposed  Rules  3.03.3  (1)  and  (2).  Until 
such  time  as  the  Director  takes  action  on 
his  deferral  and  decides  to  approve  or 
not  approve  the  proposed  rules, 
Colorado  may  not  promulgate  and 
implement  proposed  Rules  3.03.3  (1)  and 
(2). 

The  Director  will,  pursuant  to  30  CFR 
732.17(d).  notify  Colorado  of  any 


regulatory  changes  needed  for  the  abovp 
rules. 

10.  Diversions,  Rules  4.05.3(1)  (c),  (d). 
and(e) 

Colorado  proposes  respectively  at 
Rules  4.05.3(1)  (c),  (d),  and  (e)  that 
diversions:  (1)  Comply  with  applicable 
local.  State,  and  Federal  statutes  and 
regulations;  (2)  be  designed  and  located 
so  as  not  to  increase  the  potential  for 
downstream  flooding,  or  otherwise 
endanger  property  or  public  safety;  and 
(3)  be  designed  to  minimize  adverse 
impacts  to  the  hydrologic  balance  and  to 
be  stable. 

The  counterpart  Federal  regulations  at 
30  CFR  816.43(a)(2)  (i),  (ii),  and  (iv) 
require  that  diversions  be  designed, 
located,  constructed,  maintained,  and 
used  to  be  stable,  to  provide  protection 
against  flooding  and  resultant  damage  to 
life  and  property,  and  to  comply  with 
applicable  local,  State,  and  Federal  laws 
and  regulations.  In  the  preamble  to  the 
Federal  regulations,  OSM  reasoned  that 
diversions  must  be  "  'designed, 
constructed,  and  maintained'  *  *  *  [to] 
provide  sufficient  regulatory  control  to 
assure  both  onsite  and  offsite  protection 
of  the  hydrologic  balance  and  assure 
that  all  necessary  safety  design  factors 
are  incorporated  into  diversions  and 
their  appurtenant  structures"  (47  FR 
22712,  22723,  June  25, 1982:  emphasis 
added). 

The  Director  finds  that  Colorado's 
proposed  Rules  4.05.3(1)  (c),  (d),  and  (e) 
are  less  effective  than  the  Federal 
regulations  at  30  CFR  816.43(a)(2)  (i),  (ii), 
and  (iv)  to  the  extent  that  they  do  not 
require  that  all  diversions  be  located, 
constructed,  maintained,  and/or  used  to 
be  stable,  to  provide  protection  against 
flooding  and  resultant  damage  to  life 
and  property,  and  to  comply  with 
applicable  local,  State,  and  Federal  laws 
and  regulations.  The  Director  is 
approving  these  proposed  rules,  but  he 
is  requiring  that  Colorado  further  revise 
Rule  4.05.3(1)  to  require  that  all 
diversions  be  located,  constructed, 
maintained,  and  used  to  be  stable,  to 
provide  protection  against  flooding  and 
resultant  damage  to  life  and  property, 
and  to  comply  with  applicable  local, 
State,  and  Federal  laws  and  regulations. 

(Please  note  that  Colorado  proposes 
at  Rule  4,05.4(l)(b)  that  stream  channel 
diversions  and  stream  channel 
reconstruction  "comply  with  the 
requirements  of  rules  4.05.3  (b)-(f)."  The 
correct  citation  should  be  4.05.3(1)  (b) 
through  (f).  The  Director  is  approving 
proposed  Rule  4.05.4  (see  finding  No.  1); 
however,  Colorado  has  been  notified  of 
the  need  to  correct  the  typographical 
error  at  proposed  Rule  4.05  4(b),) 
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11.  Hydrologic  Protection,  Rule  4.05.8(1) 

Colorado  proposes  at  Rule  4.05.8(1)  a 
requirement  that  operators  avoid 
creating  drainage  from  acid-forming  and 
toxic-forming  spoil  or  underground 
development  waste  into  ground  or 
surface  water  by  identifying,  burying, 
and  treating,  where  necessary,  spoil  and 
waste  which  "may  be  detrimental  to 
vegetation  or  may  adversely  affect 
water  quality  if  not  treated  or  buried." 

The  Federal  regulations  at  30  CFR 
816.41(f)(l)(i}  and  817.41(f)(l)(i)  require 
the  same  operator  actions  where  spoil 
and  waste  may  be  detrimental  to 
vegetation  or  may  adversely  affect 
water  quality,  but  they  also  require  such 
operator  actions  when  spoil  and  waste 
may  be  detrimental  to  "public  health 
and  safety." 

Because  the  Federal  regulations 
contain  the  extra  provision  to  protect 
public  health  and  safety,  they  apply 
more  broadly  than  does  Colorado's 
proposed  Rule  4.05.8(1).  Therefore,  the 
Director  finds  Colorado's  proposed  Rule 
4.05.8(1)  less  effective  than  the  Federal 
regulations  at  30  CFR  816.41(f)(l)(i)  and 
817.41(f)(l)(i)  to  the  extent  that  it  does 
not  specifically  apply  to  instances 
where  acid-forming  and  toxic-forming 
spoil  and  underground  development 
waste  may  be  detrimental  to  "public 
health  and  safety."  The  Director 
approves  Rule  4.05.8(1)  but  requires  that 
Colorado  further  revise  Rule  4.05.8(1)  to 
require  operators  to  identify,  bury,  and 
treat  acid-forming  and  toxic-forming 
spoil  and  waste  where  such  spoil  and 
waste  may  be  detrimental  to  public 
health  and  safety. 

12.  Impoundments,  Rules  4.05.9(l)(g). 
4.05.9(2),  4.05.9(3)(b),  and  4.05.9  (4) 
through  (13) 

Colorado  proposes  impoundment 
rules  at  Rule  4.05.9  that  are  organized 
such  that  Rule  4.05.9(1)  is  entitled 
"permanent  impoundments,"  Rule 
4.05.9(2)  is  entitled  "temporary 
impoundments,"  and  Rule  4.05.9(3)  is 
entitled  "large  impoundments"  and 
applies  to  both  temporary  and 
permanent  impoundments.  After  these 
rules,  Colorado  proposes  Rules  4.05.9  (4) 
through  (13),  which  are  untitled  and 
which  Colorado  has  stated  apply  to  both 
temporary  and  permanent 
impoundments  (Administrative  Record 
No.  CO-498). 

(a)  Rule  4.05.9(l)(g).  Colorado 
proposes  at  Rule  4.05.9(l)(g)  (previously 
codified  as  Rule  4.05.9(l)(f)) 
requirements  regarding  design  of 
spillway  systems.  As  the  title  for  Rule 
4.05.9(1)  indicates,  proposed  Rule 
4.05.9(l)(f)  applies  only  to  permanent 
impoundments.  The  counterpart  Federal 


regulations  at  30  CFR  816.49(a)(9)  and 
817.49(a)(9)  apply  to  both  temporary  and 
permanent  impoundments. 

The  Director  finds  that  proposed  Rule 
4.05.9(l)(g)  is  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.49(a)(9)  and  817,49(a)(9)  to  the  extent 
that  it  does  not  apply  to  temporary  as 
well  as  permanent  impoundments. 
Therefore,  the  Director  approves  Rule 
4.05.9(1  )(g)  but  requires  that  Colorado 
further  revise  Rule  4.05,9  to  clearly 
indicate  that  Rule  4.05.9(l)(g)  applies  to 
temporary  as  well  as  permanent 
impoundments. 

(b)  Rule  4.05.9(2).  Colorado  proposes 
at  Rule  4.05.9(2)  that  "temporary 
impoundments  of  water  in  which  the 
water  is  impounded  by  a  dam"  shall 
meet  various  requirements  of  its  rules. 
The  phrase  "in  which  the  water  is 
impounded  by  a  dam"  limits  temporary 
impoundments  only  to  those  temporary 
impoundments  created  by  a  dam.  This 
conflicts  with  Colorado's  proposed 
definition  of  "impoundment"  at  Rule 
1.04(64)  which  the  Director  is  approving 
(see  finding  No.  3),  and  which  includes 
naturally-formed  basins  and  therefore 
does  not  limit  the  term  to  artificially 
built  basins.  The  Federal  definition  of 
"impoundments"  at  30  CFR  701.5 
includes  structures  and  depressions, 
either  naturally  formed  or  artificially 
built. 

The  Director  finds  Colorado's 
proposed  Rule  4.05.9(2)  less  effective 
than  the  Federal  regulation  at  30  CFR 
701,5  to  the  extent  that  it  limits 
temporary'  impoundments  to  such 
impoundments  created  by  dams. 
Specifically,  the  Director  does  not 
approve  the  phrase  "in  which  water  is 
impounded  by  a  dam"  and  requires 
Colorado  to  amend  Rule  4.05.9(2)  to 
remove  this  phrase. 

(c)  Rule  4.05.9(3)(b).  Colorado 
proposes  at  Rule  4.05.9(3)(b) 
requirements  for  the  design  of  spillway 
systems.  As  the  title  for  Rule  4.05.9(3) 
indicates,  proposed  Rule  4.05.9(3)(b) 
applies  to  large  impoundments,  both 
temporary  and  perm.anent.  The 
corresponding  Federal  regulations  at  30 
CFR  816.49(a)(8)  and  817.49(a)(8)  apply 
to  temporary  and  permanent 
impoundments  of  any  size. 

Colorado  stated  that  the  same 
spillway  design  requirements  are 
specified  at  4.05.9(l)(f)  for  permanent 
impoundments  of  any  size,  and  at 
4.05.9(2)  for  temporary  impoundments  of 
any  size.  Colorado  also  agreed  to 
reorganize  the  structure,  and  thereby 
clarify,  its  hydrology  rules 
(Administrative  Record  No.  CO-508). 
OSM's  review  of  Colorado's  proposed 
rules  confirms  that  the  spillway  design 
requirement  for  large  impoundments  at 


4.05  9(3)(b)  is  repeated  at  Rules 
4.05  9(1  )(f)  and  4.05.9(2),  which  address 
permanent  and  temporary 
impoundments  of  any  size. 

Therefore,  the  Director  finds  that 
proposed  Rule  4.05.9(3)(b)  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.49(a)(8)  and  817.49(a)(8). 
However,  the  Director  encourages 
Colorado  to  reorganize  and  clarify  its' 
hydrology  rules. 

(d)  Rules  4.05.9(4)  through  (13). 
Colorado  proposes  at  Rules  4.05^  (4) 
through  (13)  requirements  concerning 
various  performance  standards  and 
inspections  of  impoundments.  Although 
Colorado  has  stated  that  Rules  4.05.9  (4) 
through  (13)  apply  to  both  temporary 
and  permanent  impoundments,  this 
statement  is  not  clearly  supported  by 
the  organization  of  Rule  4.05.9  and  the 
specific  language  of  proposed  Rules 
4.05.9  (4)  through  (13).  The  Director  finds 
that  Colorado's  proposed  Rules  4.05.9  (4) 
through  (13)  are  less  effective  than  the 
Federal  regulations  at  30  CFR  816.49  and 
817.49  to  the  extent  that  it  is  not  clear 
that  they  apply  to  both  temporary  and 
permanent  im.poundments.  Therefore. 
the  Director  approves  Rules  4.05.9  (4) 
through  (13),  but  requires  that  Colorado 
amend  Rule  4.05.9  to  clearly  indicate 
that  Rules  4.05.9  (4)  through  (13)  apply  to 
both  temporary  and  permanent 
impoundments. 

13.  Alternative  Contemporaneous 
Reclamation  Schedules.  Rule  4.14.1(1  )(e) 

Colorado's  existing  Rules  4.14.1(1)  (a) 
through  (d)  set  forth  schedules  for  timing 
of  backfilling  and  grading  for  contour 
mining,  open  pit  mining  with  thin 
overburden,  area  strip  mining,  and 
surface  areas  disturbed  incidental  to 
underground  mining  activities. 
Colorado's  proposes  at  Rule  4.14.1{l){e) 
that  "Itjhe  division  m.ay  approve 
alternative  backfilling  and  grading 
schedules  which  are  consistent  with  the 
above  requirements  [(a)  through  (d)]. 
Alternative  schedules  may  apply  to 
geographic  limits,  mining  methods,  or 
other  categories  selected  by  the  division. 
Each  backfilling  and  grading  schedule 
approved  by  the  division  shall 
incorporate  one  of  the  following  two 
standards  to  govern  the  completion  of 
the  backfilling  and  grading,  (i) 
[mjaximum  time  interval  between  coal 
removal  and  the  completion  of 
backfilling  and  grading;  or  (ii) 
[mjaximum  extent  of  the  operation 
between  coal  removal  and  the 
completion  oT  backfilling  and  grading,  as 
measured  in  linear  feet,  number  of  spoil 
ridges,  or  other  quantifiable  equivalent." 

The  corresponding  Federal  regulation 
at  30  CFR  816.100  (48  FR  24638,  June  1, 
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1983)  (1)  requires  that  reclamation 
e^oiis  on  all  land  that  is  disturbed  by 
surface  mining  activities  shall  occur  a» 
contemporaneously  as  practicable  with 
mining  operations,  except  when  such 
mining  operations  are  conducted  in 
accordance  with  a  variance  for 
concurrent  surface  and  underground 
mining  activities  issued  under  30  CFR 
785  la,  and  (2)  states  that  regulatory 
authorities  may  establish  schedules  that 
define  contemporaneous  reclamation. 

However,  the  contemporaneous 
reclamation  regulation  at  30  CFR  816.100 
(48  FR  24638.  June  1, 1983)  was 
remanded  by  the  U.S.  Di.5fnct  Court  for 
the  District  of  Columbia  to  the  extent 
that  it  did  not  specify  both  time  and 
distance  factors  defining 
contemporaneous  redamation  [In  re: 
Permanent  Surface  Mining  Rti^iulation 
Litigation  [II].  Rounds  II  and  III.  No.  79- 
1144  (D.D  C.  Oct  1. 19H1I.  21  Env't  Rep. 
Cas.  1724  and  620  F.  Si^pp.  1.S19  (DU.C. 
1985.  Mem.  Op.  at  52)  The  Federal 
regulation  at  30  CFR  ei6.101(a)  [44  FR 
15312  at  15411,  March  13. 19r«),  which 
had  been  in  effect  prior  to  OSNfs 
promulgation  of  the  remanded 
regulation  at  30  CFR  813.100.  did  specify 
such  time  and  disfar.ce  factors. 
Although  OSM  never  actually 
suspended  the  remaruled  regulation, 
OSM  may  not,  because  of  the  court's 
remand,  use  the  June  1. 1983.  Federal 
regulation  in  evaluating  the  sufficiency 
of  Colorado's  proposed  rule. 
Accordingly.  OSM  evaluated  the 
proposed  amendment  based  upon  its 
consistency  with  the  court's  decision 
and  the  applicable  provisions  of 
SMCRA. 

Colorado's  existing  Rules  4.14.1(1)  (a) 
through  (d)  are  substantively  identical  to 
the  March  13. 1979.  Federal  regulation  at 
30  CFR  818.101(a).  Colorado's  proposed 
Rule  4.14.1(l](e)  specifies  that 
alternative  backfilling  and  grading 
schedules  be  consistent  with  Rules 
4.14.1(1)  (a)  through  (d).  and  that  either 
time  or  distance  factor  be  used  in 
determining  the  alternative  schedules. 
However,  because  the  proposed  rule 
does  not  specifically  define  what  the 
alternative  schedules  would  be,  the 
Director  cannot  determine  whether  the 
alternative  schedules  are  consistent 
with:  (1)  Section  515(b)(16)  of  SMCRA, 
which  require*  that  "all  reclamation 
efforts  proceed  *  *  *  as 
contemporaneously  as  practicable  with 
the  surface  coal  mining  operations:"  or 
(2)  the  court's  decision,  which  required 
that  the  Federal  regulation  specif'  time 
and  distance  factors  in  defining 
contemporaneous  reclamation.  For  these 
reasons,  the  Director  finds  that 
Colorado's  propoaed  Rule  4.14.1(lKe)  is 


less  stringent  than  section  515(b)(16)  of 
SMCRA,  Therefore,  the  Director  is  not 
approving  proposed  Rule  4,14.1(l)(e)  and 
is  requiring  Colorado  to  remove  the  rule 
from  the  Colorado  program. 

14.  Inspection  and  Enforcement  for 
Inactive  Mines.  Rule  5.02.2{4}(b) 

Colorado  proposes  a  revision  of  the 
definition  of  inactive  mines  at  Rule 
5.02.2(4)(b)  such  that  an  inactive  surface 
coal  mining  and  reclamation  operation 
is  one  for  which  "the  permittee's 
performance  bond  has  been  fully 
released  by  the  Division  in  accordance 
with  3.03.2  upon  successful 
establishment  of  revegetation  as  defined 
in  3.03.1."  Referenced  Rule  3.03.2 
includes  procedures  for  seeking  release 
of  performance  bonds,  and  referenced 
Rule  3.03.1  includes  criteria  and 
schedules  foi  release  of  performance 
bonds.  Rules  3.03.1(2)  (a),  (b).  and  (c) 
allow  for  80  percent  bond  release  (phase 
I).  85  percent  bond  release  (phase  H). 
and  total  bond  release  (phase  111). 

The  counterpart  Federal  regulation  at 
30  CFR  840.11(f)  defines  an  inactive 
surface  coal  mining  and  reclamation 
operation  as  one  for  which 
"|r)eclamalion  phase  11  as  defined  at  [30 
CFR  80040]  has  been  completed  and  the 
liability  of  the  permittee  has  been 
reduced  by  the  State  regulatory 
authority  in  accordance  with  the  Stale 
program." 

Colorado  does  not  speci^cally  state 
that  an  inactive  mine  is  one  for  which 
the  permittee's  phase  II  bond  has  been 
released,  although  this  is  implied  by  the 
words  "upon  successful  establishment 
of  revegetation."  Phase  U  bond  release 
at  Rule  3.03.1(2)(b)  is  predicated  upon 
the  successful  establishment  of 
revegetation.  In  addition.  Colorado 
clarified  in  the  "basis  of  statement  and 
purpose"  for  the  proposed  rule  that 
successful  establishment  of  revegetation 
is  Phase  II  bond  release. 

Based  upon  Colorado's  clarification  in 
the  "basis  of  statement  and  purpose." 
the  Director  finds  Colorado  s  proposed 
Rule  5.02.2(4)(b)  no  less  effective  than 
the  Federal  regulation  at  30  CFR 
640.11(f).  The  Director  approves 
proposed  Rule  5.02.2(4)(b);  however,  he 
encourages  Colorado,  during  its  next 
rulemaking  activity,  to  revise  Rule 
5  02.2(4)(b)  to  clarify  that  a  surface  coal 
mining  and  reclamation  operation  is 
considered  an  inactive  mine  only  after 
the  permittee's  bond  has  been  released 
in  accordance  with  Rule  3.03.1(2)(b). 

75.  Abandoned  Si  left.  Rules  5.02.2(8) 
and  (9) 

Colorado  proposes  at  Rules  5,02.2  (8) 
and  (9)  a  definition  of  abandoned  site 
which  requires  inapectious  of 


abandoned  sites  as  necessary  to  monitor 
for  changes  of  environmental  conditions 
or  operational  status. 

Colorado's  proposed  Rules  5.02.2  (8) 
and  (9)  are  substantively  identical  to  the 
Federal  regulations  at  30  CFR  840.11  (g) 
and  (h).  However,  the  U.S.  District  Court 
for  the  District  of  Columbia  [National 
Wildlife  Federation  v.  Lu/an.  Civil 
Action  Nos.  88-2416,  88-3345. 88-3586. 
88-3635,  89-0039,  89-0136,  arid  89-0141. 
D.D.C..  August  30. 1990)  found  that  the 
Federal  regulations  at  30  CFR  840.11  (g) 
and  (h)  are  inconsistent  with  section 
517(c)  of  SMCRA  which  provides  for  no 
exceptions  to  the  requirement  to 
conduct  an  average  of  one  partial 
inspection  per  month  and  one  complete 
inspection  per  calendar  quarter  for  each 
surface  coal  mining  and  reclamation 
operation.  Accordingly,  the  court 
remanded  the  Federal  regulations  at  30 
CFR  840.11  (g)  and  (h)  to  the  Secretary 
to  be  withdrawn  or  revised. 

Although  0^^  has  not  yet  actually 
suspended  the  Federal  regulations.  OSM 
may  not.  because  of  the  court's  remand, 
use  the  regulations  at  30  CFR  840.11  (g) 
and  (h)  in  evaluating  the  sufficiency  of 
Colorado's  proposed  rules.  Accordingly, 
OSM  evaluated  the  proposed  rules 
against  the  appropriate  provisions  of 
SMCRA  as  interpreted  by  the  court 

Based  upon  the  court's  finding  that  the 
Federal  regulaUons  at  30  CFR  84ail  (g) 
and  (h)  are  inconsistent  with  section 
517(c)  of  SMCRA.  the  Director  finds  that 
Colorado's  proposed  rules  at  5.02.2  (8) 
and  (9).  which  are  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  840.11  (g)  and  (h),  are  less  stringent 
than  section  571(c)  of  SMCRA. 
Therefore,  the  Director  is  not  approving 
Colorado's  proposed  Rules  5.02.2  (8)  and 
(9)  and  is  requiring  Colorado  to  remove 
Rules  5.02.2  (8)  and  (9)  from  the 
Colorado  program. 

The  Director  will,  pursuant  to  30  CFR 
732.17(d).  notify  Colorado  of  any 
regulatory  changes  needed  for  Rule 
5.02.2. 

16.  Individual  Civil  Penalties,  Rule 
5.04.7(1) 

Colorado  proposes  at  Rule  5.04.7(1) 
that  an  individual  civil  penalty  may  be 
assessed  against  any  corporate  director, 
officer,  or  agent  of  a  corporate  permittee 
who  knowi^y  and  willfully  authorized 
ordered  or  carried  out  a  violation, 
failure  or  refusal  to  comply  with 
regulatory  requirements  or  orders  of  the 
Board,  but  that  "[ajn  individual  civil 
penalty  shall  not  be  assessed  in 
situations  resulting  from  a  violation  until 
a  failure  to  abate  cessation  order  has 
been  issued  by  the  Division  to  the 
corporate  permittee  for  the  violation. 
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and  the  cessation  order  has  remained 
unabated  for  30  days"  (emphasis 
added). 

Colorado's  proposed  rule  is 
substantively  identical  to  the  Federal 
regulation  at  30  CFR  846.12(b)  with  the 
exception  that  30  CFR  848.12(b) 
discusses  situations  resulting  from  a 
violation  in  which  a  cessation  order  has 
been  issued  and  has  remained  unabated 
for  30  days.  The  general  term  "cessation 
order"  includes  both  failure  to  abate  and 
imminent  harm  cessation  orders. 

Because  Colorado's  proposed  rule 
limits  the  issuance  of  individual  civil 
penalties  for  those  unabated  violations 
resulting  in  failure  to  abate  cessation 
orders,  and  tlkft  Federal  regulation 
allows  for  issuance  of  individual  civil 
penalties  for  those  unabated  violations 
resulting  in  either  imminent  harm  or 
failure  to  abate  cessation  orders,  the 
Director  finds  Colorado's  proposed  Rule 
5.04.7(1)  less  effective  than  the  Federal 
regulation  at  30  CFR  846.12(b).  The 
Director  is  not  approving  Rule  5.04.7(1) 
to  the  extent  that  it  limits  the  issuance 
of  individual  civil  penalties  for  those 
violations  resulting  in  failure  to  abate 
cessation  orders.  Specifically,  he  is  not 
approving  the  phrase  "failure  to  abate  " 
Therefore,  the  Director  is  requiring 
Colorado  to  revise  Rule  5.04.7(1)  to 
remove  the  phrase  "failure  to  abate." 

17.  Decision  on  Rules  for  which  the 
Director  Deferred  a  Decision  in  the 
December  11. 1989.  Final  Rule  Federal 
Register  Notice 

Following  is  a  discussion  of  individual 
rules  for  which  the  Director  deferred 
decision  in  the  December  11. 1989,  final 
rule  Federal  Register  notice  (54  FR 
50739.  50742;  see  finding  No.  9).  In  the 
December  11, 1989,  nobce.  the  Director 
approved,  with  certain  exceptions. 
Colorado's  August  23. 1988.  proposed 
amendment.  In  this  notice,  the  Director 
is,  with  one  exception  (see  item  No. 
17(d)  below),  approving  the  rules  for 
which  he  earlier  deferred  decision. 

(a)  Use  of  Explosives.  Rule  4.08.5(11). 
Colorado  proposes  Rule  4.08.5(11)  which 
now  requires  that  records  of  each  blast 
contain  the  total  weight  of  explosives 
used  per  hole  and  the  maximum  weight 
of  explosives  detonated  during  any  8- 
millisecond  period.  The  Director  finds 

.    that  Colorado's  proposed  Rule  4.08.5(11) 
is  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.68(k)  and 
817.68(k).  The  Director  approves 
Colorado's  proposed  Rule  4.08.5(11). 

(b)  Diversions.  Rule  4.05.4(2)(b). 

Colorado  proposes  Rule  4.05.4(2)(b) 

which  now  requires  that  the  capacity  of 

the  diversion  channel  itself  shall  be  at 

least  equal  to  the  capacity  of  the 

unmodified  stream  channel  immediately 

1 
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upstream  and  downstream  of  the 
diversion.  The  Director  finds  that 
Colorado's  proposed  Rule  4.05.4{2)(b)  is 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.43(b)(2)  and 
817.43(b)(2).  The  Director  approves 
Colorado's  proposed  Rule  4.05.4(2)(b). 

(c)  Siltation  Structures  and 
Impoundments.  Rules  1.04(64).  4.06.6(13). 
and  4.05.9(13). 

(1)  Rule  1.04(64).  Colorado  proposes 
Rule  1.04(64)  that  is  substantively 
identical  to  OSMs  definition  of 
"impoundments"  at  30  CFR  701.5.  The 
Director  is  approving  the  proposed 
definition  of  "impoundment"  at  Rule 
1.04(64)  (see  finding  No.  3  above). 
Colorado  proposes  to  incorporate  in  its 
proposed  definition  of  sedimentation 
pond  at  Rule  1.04(115)  the  requirement 
that  sedimentation  ponds  must  be 
designed  in  accordance  with  Rule  4.05.9. 
The  Director  is  approving  the  proposed 
definition  "sedimentation  pond"  at  Rule 
1.04(115)  (see  finding  No.  5), 

(2)  Rule  4.05.6(13).  Colorado  proposes 
Rule  4.05.6(13)  (previously  codified  as 
Rule  4.06.6(10))  which  now  requires  that 
all  ponds  and  impoundments  be 
examined  on  at  least  a  quarterly  basis 
for  structural  weakness,  erosion,  and 
other  hazardous  conditions.  The 
Director  finds  that  proposed  Rule 
4.05.6(13)  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR 
816.49(a)(ll)  and  817.49(a)(ll).  The 
Director  approves  Colorado's  proposed 
Rule  4.05.6(13). 

(3)  Rules  4.05.9(13)  and  (13)(c). 
Colorado  proposes  Rules  4.05.9(13) 
(previously  codified  as  Rule  4.05.9(11)) 
and  4.05.9(13)(c)  which  now  require  that 
impoundments  subject  to  30  CFR  77.216 
must  be  examined  in  accordance  with  30 
CFR  77.216-3,  and  that  other 
impoundments,  not  subject  to  30  CFR 
77.216-3,  be  examined  at  least  quarterly. 
The  Director  finds  that  Colorado's 
proposed  Rules  4.05.9(13)  and  (13)(c)  are 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.49(a)(ll)  and 
817.49(a)(ll).  The  Director  approves 
Colorado's  proposed  Rules  4.05.9(13) 
and  (13)(c). 

(d)  Backfilling  and  Grading  of 
Previously  Mined  Areas,  Rule  1.04(940). 
Colorado  withdrew  all  revisions  to 
proposed  Rule  1.04(94)  in  response  to 
OSM's  March  15, 1990,  issue  letter  that 
advised  Colorado  of  U.S.  District  Judge 
Flannery's  remand  of  the  Federal 
definition  of  "previously  mined  area"  at 
30  CFR  701.5  [National  Wildlife  Fed'n  v. 
Lujan.  Nos.  87-1051,  87-1814.  and  88- 
2788,  D.D.C.  Feb.  12. 1990). 

Because  Colorado  withdrew  all 
proposed  revisions  to  Rule  1.04(94a) 
from  this  proposed  amendment,  the 
Director's  deferral  of  his  decision  on 


Rule  1.04(94a)  still  stands.  The  deferral 
will  remain  in  place  until;  (1)  OSM 
publishes  a  revised  Federal  definition  of 
"previously  mined  area"  that  conforms 
with  the  court's  remand  and  notifies 
Colorado  in  accordance  with  30  CFR 
732.17  of  the  required  rule  revision;  and 
(2)  Colorado  submits  a  proposed 
revision  to  Rule  1.04{94a). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public  comment 
on  the  proposed  amendment  and 
provided  opportunity  for  a  public 
hearing.  No  comments  were  received, 
and  the  scheduled  public  hearing  was 
not  held  because  no  one  requested  an 
opportunity  to  provide  testimony. 

Agency  Comments 

Pursuant  to  section  503(b]  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll](i].  OSM  solicited 
comments  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Colorado  program. 

By  letters  dated  August  21, 1989.  and 
February  5  and  April  20,  1990 
(Administrative  Record  Nos.  CO-462, 
CO-480,  and  CO-500),  the  Bureau  of 
Mines  responded  that  it  had  no 
objection  to  the  proposed  amendment. 

By  letters  dated  August  23, 1989,  and 
February  23  and  May  2. 1990 
(Administrative  Record  Nos.  CO-463. 
C0^88,  and  CO-502),  the  Bureau  of 
Land  Management  responded  that  it  had 
no  comments. 

By  letter  dated  August  30. 1989,  and 
telephone  conversation  on  February  27, 
1990  (Administrative  Record  Nos.  CO- 
466  and  CO-4B6),  the  U.S.  Fish  and 
Wildlife  Service  responded  that  it  had 
no  comments. 

By  letter  dated  August  31. 1989 
(Administrative  Record  .No  CO-467). 
the  U.S.  Army  Corps  of  Engineers 
responded  that  it  found  the  amendment 
satisfactor>'. 

By  telephone  conversation  on  March 
2, 1990  (Administrative  Record  No.  CO- 
489).  the  State  Wildlife  Biologist  for  the 
Soil  Conser\'ation  Ser\ice  (SCS) 
responded  that  he  had  no  comments. 

By  letter  dated  May  14. 1990 
(Administrative  Record  No.  CO-506), 
the  State  Plant  Materials  Specialist  for 
the  SCS  suggested  that  in  implementing 
proposed  Rules  4.05.3,  4.05.6.  4.05.9.  and 
4.09.2  concerning  diversions, 
sedimentation  ponds,  and 
impoundments,  Colorado  apply 
standards  specified  in  various  technical 
documents  published  by  SCS. 
(Colorado's  proposed  Rules  4.05.9(3)  (a) 
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and  (b)  incorporate  SCS  Technical 
Release  No.  68.  Earth  Dams  and 
Reservoirs.  June.  1976.  and  proposed 
Rules  4.09.9(1)  (e)  and  (f)  incorporate 
SCS  Public  Standard  378,  Ponds, 
Colorado,  1989.]  Colorado's  proposed 
rules  4.05.3.  4.05.&  and  4.05.9  contain 
requirements  that  are  no  less  effective 
than  the  requirements  in  the  counterpart 
Federal  regulations.  Therefore,  the 
Director  is  not  requiring  Colorado  to 
revise  its  rules  in  response  to  SCS's 
comments. 

In  addition,  SCS  recommended  that  at 
proposed  Rule  2.02.3(1  )(c)(!)  Colorado 
require  that  an  exploration  and 
reclamation  plan  include  a  description 
of  "determined  wetlands."  Colorado's 
proposed  Rule  2.02.3{l){c)(i)  requires  for 
coal  exploration  operations,  among 
other  things,  a  description  of  "the 
distribution  and  important  habitats  of 
fish,  wildlife  and  plants."  Therefore. 
consistent  with  SCS's  comment,  this 
would  require  identification  of  wetlands 
pi  lor  to  exploration  operations 
occurring.  The  Director  is  not  requiring 
Colorado  to  use  the  specific  phrase 
"determined  wetlands '  because 
Colorado's  proposed  rule  contains 
requirements  that  are  no  less  effective 
than  the  requirements  in  the 
corresponding  Federal  regulations  at  30 
CFR  772.l2(bK12)- 

SCS  also  questioned  whether  required 
plana  for  prime  farmland  at  Rule  4.25 
should  be  submitted  to  the  Soil 
Conservation  INstrict  where  the  prime 
farmlands  are  located  (apparently  for 
review  and  consultation).  Colorado's 
existing  Rule  2.06.6(3)  for  prime 
farmlands  does  require  consultation 
with  the  Secretary  of  Agriculture  before 
any  permit  is  issued  for  areas  that 
include  prime  farmlands,  but  it  does  not 
require  that  the  plans  be  sent  to  the  Soil 
Conservation  District.  This  requirement 
for  consultation  with  the  Secretary  of 
Agriculture  is  the  same  as  the 
requirement  of  the  Federal  regulations  at 
30  CFR  785.17(d).  Therefore,  the  Director 
is  not  requiring  Colorado  to  revise  its 
rules  to  require  that  the  plan  be  sent  to 
the  Soil  Conservation  District.  (Please 
note  that  30  CFR  786.17(d)  states  that  the 
Secretary  of  Agriculture  has  assigned 
the  prime  farmland  responsibilities 
hnsing  under  SMCRA  to  the  Chief  of  the 
SCS  and  that  the  SCS  shall  carry  out 
consultation  and  review  through  the 
State  conservationist  located  m  each 
State ) 

By  letter  dated  September  6, 1989 
(Administrative  Record  No.  CO-471), 
the  Mine  Safety  and  Health 
Administration  (MSHA)  responded  by 
stating  that  the  proposed  rules  did  not 
appear  to  conflict  with  the  MS(iA's 


regulations.  However,  by  letters  dated 
March  9  and  NUy  29, 1990 
(Administrative  Record  Noa.  CO-493 
end  CO-609).  MSHA  commented  that 
while  the  proposed  rules  do  not  conflict 
with  the  MSRA  regulations,  a  few  of  the 
proposed  rules  do  conflict  with 
guidelines  that  MSHA  follows.  MSHA 
cited  three  specific  instances. 

First,  MSHA  stated  that  publications 
of  the  Federal  Emergency  Management 
Agency  indicate  that  safety  factor 
analyses  of  embankment  dams  should 
employ  methods  that  assume  dynamic 
conditions.  Colorado's  proposed  Rule 
4.05.6(ll)(jj  specifies  a  seismic  safety 
factor  of  at  least  1.2  for  sedimentation 
ponds  meeting  the  size  or  other  criteria 
of  30  CFR  77.216(a)  or  located  where 
failure  would  be  expected  to  cause  loss 
of  life  or  serious  property  damage.  This 
seismic  safety  factor  of  1-2  is  based  on 
analyses  that  assume  pseudostatic 
conditions  rather  than  dynamic 
conditions. 

Second,  MSHA  stated  that  its 
guidelines  permit  a  design  storm 
variation  between  a  lOO-year,  6-hour 
event  and  the  probable  maximum  flood 
that  is  based  upon  size  and  hazard 
classification  of  the  individual  structure 
to  be  constructed. 

Third.  MSHA  stated  that  it  requires 
that  the  duration  of  the  probable 
maximum  precipitation  (PMP)  event  be 
increased  to  36-hour  event  or  longer 
when  storage  capacity  of  a  maximum 
storm  event  is  used. 

With  respect  to  the  first  and  second 
comments  above,  MSHA  cited 
Colorado's  proposed  Rule  4.11.5(3)(b) 
which  requires  that  a  dam  constructed 
of  or  impounding  coal  mine  waste,  that 
meets  the  size  or  other  criteria  of  30  CFR 
77.216(a),  have  sufficient  storage  to 
contain,  or  a  combination  of  storage 
capacity  and  spillway  capacity  to  safely 
control  the  PMP  of  a  24-hour  event  or 
greater  event  as  specified  by  Colorado. 

On  October  27. 1967,  the  t)irector 
published  a  final  rule  Federal  Register 
notice  promulgating  Federal  regulations 
at  30  CFR  780.  784,  816.  and  817 
pertaining  to  standards  for  siltation 
structures  and  impoundments.  These 
regulations  incorporate  certain  of 
MSHA  8  design  requirements  at  30  CFR 
part  77.  Colorado  has  incorporated 
requirements  for  its  roles  that  are  no 
less  effective  than  the  requirements  of 
the  counterpart  Federal  regulations. 
Therefore,  the  Director  is  not  requiring 
Colorado  to  revise  its  rules  in  response 
to  MSHA's  comments. 


State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 
Comments 

As  required  by  30  CFR  732.17(hn4]. 
OSM  provided  the  proposed  and  revised 
amendments,  which  include  provisions 
that  may  have  an  effect  on  historic 
properties,  to  the  SHPO  and  the  ACHP 
for  comment.  No  response  was  received 
from  the  ACHP. 

By  letter  dated  August  31, 1989 
(Administrative  Record  No.  CO-468), 
the  SHPO  commented  that  Colorado's 
rules  addressing  historical  and 
archaeological  resources  were 
satisfactory.  By  letter  dated  February  28, 
1990  (Administrative  Record  No.  CO- 
492),  the  SHPO  also  responded  by 
supporting  the  proposed  revision  at  Rule 
2.02.3(l)(c)(i)  and  questioned  whether 
the  requirement  for  an  exploration 
permit  applicant  to  submit  to  Colorado 
any  other  information  that  may  be 
required  regarding  eligible  historic  or 
archaeological  resources  meant  that  any 
such  required  information  would  be 
determined  in  consultation  with  the 
SHPO. 

As  explained  in  the  preamble  to  the 
Federal  regulations  at  30  CFR  772.12  that 
were  promulgated  on  February  10, 1967 
(52  FR  4244. 4255),  OSM  expects  that  the 
State  regulatory  authority  would  take 
into  consideration  any  comments  bam. 
the  SHPO  and  any  other  interested 
parties  in  determining  whether 
additional  information  is  needed 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  rs  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  which  relate 
to  air  or  water  quahty  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.). 

By  letters  dated  August  31, 1989,  and 
February  26, 1990  (Administrative 
Record  Nos.  CO-470  and  CO-4fl5), 
EPA's  headquarters  and  Region  VIII 
offices,  respectively,  responded  with  no 
comments,  and  each  concurred  with  the 
proposed  revisions. 

By  letter  dated  July  2, 1990 
(Administrative  Record  No.  CO-511), 
EPA's  headquarters  office  responded 
with  a  second  letter  concurring  with  the 
proposed  amendment  insofar  as 
Colorado's  proposed  rules  do  not 
authorize  instream  treatment  which  is 
not  allowed  by  the  Clean  Water  Act 
EP.\  raised  this  issue  during  review  of  a 
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previously-submitted  Colorado 
amendment,  dated  August  23, 198a 
which  the  Director  approved  on 
December  11, 1989.  In  response  to  EPA's 
concern  at  that  time,  Colorado  stated, 
by  letter  dated  June  28, 1989,  that  it 
follows  the  rules  of  the  Colorado 
Department  of  Health.  Water  Quality 
Control  Division,  concerning  instream 
treatment  of  wastes  and  stated  that 
"instream  treatment  of  mine  wastes  is 
not  allowed"  (54  FR  50739.  50743. 
December  11. 1989).  Therefore.  Colorado 
has  satisfied  EPA's  concern  regarding 
instream  treatment. 

EPA  has  granted  concurrence  with 
those  provisions  of  the  proposed 
amendment  which  relate  to  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  e/se«7.). 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions  and  with  additional 
requirements,  Colorado's  program 
amendment  as  submitted  on  July  IB, 
1989,  and  revised  on  January  17,  April  5, 
and  May  23, 1990.  The  exceptions  are  (1) 
Rule  3.03.3.  termination  of  jurisdiction: 
(2)  Rule  4.05.9(2),  temporary 
impoundments:  (3)  Rule4.14.1(l)(e), 
alternative  contemporaneous 
reclamation  schedules;  (4)  Rules  5.02.2 
(8)  and  (9),  abandoned  sites:  and  (5) 
Rule  5.04.7(1),  individual  civil  penalties. 
As  discussed  in  findings  Nos.  12(b),  13. 
15,  and  16,  the  Director  has  determined 
that  proposed  Rules  4.05.9(2). 
4.14.1(l)(e),  5.02.2  (8)  and  (9).  and 
5.04.7(1)  are  less  effective  than  the 
Federal  regulations  and/or  less  stringent 
than  SMCRA.  He  is  therefore  not 
approving  them,  and  is  requiring  further 
regulatory  program  amendments.  As 
discussed  in  finding  No.  9.  the  Director 
is  not  approving  but  is  deferring  his 
decision  on  Rule  3.03.3,  termination  of 
jurisdiction.  As  discussed  in  finding  No. 
17(d),  the  Director's  deferral  decision  for 
Rjle  1.04(94a),  definition  of  previously 
mined  areas,  still  stands.  In  addition,  as 
discussed  in  findings  Nos.  7, 10, 11,  and 
12  (a)  and  (d),  the  Director  is  requiring 
that  Colorado  amend:  Rule  2.07.5(3), 
confidential  information;  Rules  4.05.3(1) 
(r),  (d),  and  (e).  diversions;  Rule 
4  05.8(1),  hydroiogic  protection  from 
acid-  and  toxic-forming  materials;  and 
Rule  4.05.9,  impoundments. 

Except  as  noted,  the  Director  is 
approving  the  proposed  rules  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 
However,  the  Director  reserves  the  right 
to  require  further  changes  to  these  rules 
in  the  future  as  a  result  of  Federal 


regulatory  revisions,  court  decisions, 
and  OSM's  continuing  oversight  of  the 
Colorado  program. 

The  Federal  regulations  at  30  CFR  part 
906  codifying  decisions  concerning  the 
Colorado  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision.  Section 
503  of  SMCRA  provides  that  a  State 
may  not  exercise  jurisdiction  under 
SMCRA  unless  the  State  program  is 
approved  by  the  Secretary.  Similarly,  30 
CFR  732.17(a)  requires  that  alteration  of 
an  approved  pro-am  be  submitted  to 
OSM  for  review  as  a  program 
amendment.  Thus,  any  changes  to  the 
State  program  are  not  enforceable  until 
approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  the  oversight  of  the 
Colorado  program,  the  Director  will 
recognize  only  the  statutes,  regulations, 
and  other  materials  approved  by  OSM. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Colorado  of  only  such 
provisions. 

VI.  Procedural  Deterrainations 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA,  30 
U.S.C.  1292(d),  no  environmental  impact 
siateraent  need  be  prepared  on  this 
rulemaking. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12, 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.  4.  7. 
and  8  of  Executive  Order  12291  far 
actions  directly  related  to  approval  or 
conditional  approval  of  Slate  regulatory 
programs.  Accordingly,  this  action  by 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
end  this  action  dees  not  require 
regulator}'  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulator^'  Flexibility  Act  (5 
U  S.C.  601  et  seq.).  This  rule  wdl  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
regulations  will  be  met  by  the  State. 


Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  OMB  under  44  U.S.C  3507. 

List  of  Subjects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated.  January  7,  1931. 
Raynraad  L.  Lowri*. 

.'\ssistont  DiretJor.  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VQ. 
subchapter  T,  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  906— COLORADO 

1.  The  authority  citahon  for  part  906 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  906  15  paragraph  (j)  is  removed 

paragraphs  (k)  through  (m)  are 
redesignated  as  paragraphs  (j)  through 
(1),  and  a  new  paragraph  (m)  is  added  to 
read  as  follows; 

§  906.15    Approval  oT  regulatory  program 
smeiKliiie<>ls. 

•  •  «  *  • 

(m)  With  the  exceptions  of  Rules 

3  03.3.  termination  of  junsdiction; 

4  05.9(2).  temporary  impoundments  to- 
the  extent  that  temporary 
impoundments  are  limited  to  such 
impoundments  created  by  a  dam; 
4.14.1(l)(e).  alternative 
contemporaneous  reclamation 
schedules;  5.02.2(8)  and  (9).  abandoned 
sites;  and  5.04.7(1).  individual  civil 
penalties  to  the  extent  t.hat  individual 
civil  penalties  are  limited  to  those 
unabated  violations  which  result  in  a 
failure  to  abate  cessation  order,  the 
revisions  to  the  following  provisions  of  2 
CCR  407-2.  the  rules  and  regulations  of 
the  Colorado  Mined  Land  Reclamation 
Board,  as  submitted  on  )uly  18. 1£«9.  and 
revised  on  January  17. 1990,  Apnl  5. 
1990.  and  May  2.3. 1990,  are  approved 
effective  January  14. 1991.  [The  Director 
is  defernng  his  decision  oaRule  3. 03.3. 
and  his  deferral  decision  on  Rule 
1.04(94a)  still  stands.) 

Administration — 1.01(9) 

Alluvial  valley  Doors— 2.06.8(3)(c)(ii(B)(r)  and 

(3)(t)(ii)(B) 
Permit  information  requirements — 2.03  4: 

2.03.5  (3)  and  (4);  2.07.7(5);  and 

5.03.2(l)(d) 
Ownership  and  control— 1.04(83a);  and  ZSXt.i 

(l)(b].(l)(d),  (2)(h),and(10)(c) 
Permitting— 2.07.7(4) 
Coai  expioratiotv— 2.D2.7(2)(B);  and  4.21.4  (7) 

and  (7i(cJ 
Archaeology  and  cultural  resources — 

2.a2.3{1)(c)(i) 
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Civii  penalties— 1.04(70a)  and  (153):  5.03.5 
(l)(d)  and  (4)(e);  and  5.04.7  (2).  (3),  and 

(41 
Restriction  on  financial  interests  of  Stale 

employee*— 1.10.2(2)  and  1.10.4(1) 
Diversions — 4.05.3(1).  and  (7)  through  (9|;  and 

4.05  4(1)  and  (2)(b) 
Siitation  8lructures-^.05.6  (3)(c).  (3)(d).  (3)(e), 

(4).  (5),  (6).(ll),(ll)(il.(ll)[j).(n)(k), 

(12).  (13).  and(13)(b) 
Impoundments— 1.04(64):  1.04(1151;  4.05.9 

(l)(a).  (l)(e),  and  (IHf):  405.9  (3).  (3)(a). 

and  (3)(b):  and  4  05.9  (4),  (5).  (12),  (13). 

and(13)(c) 
Hydrologic  balance  protection — 

2.04.7(l)(a)(4);  and  4.05.8  (1)  and  (2) 
Insoection  and  enforcement— 5.02.2(4)(b| 
Use  of  explosives— 4.08.1(3):  4.08.4(6)(c); 

4.0e.5{4)(c):  and  4.08.5(11) 
Excess  spoil— 4.09,1(10):  and  4.09.2  {2Ka)  and 

(3) 
Coal  mine  waste— 4.11.5  (3)(b)  and  (3)(d) 
Backfilling  and  grading— 4.23.2(') 
Prime  farmland — 4.25.1(2) 
Reclamation  plan— 2.05.3  (4|(a)(ii)(B)  and 

(4)(b) 
Fish  and  wildlife— 2.05.6(2)(c) 

3.  Section  906.16  is  revised  to  read  as 
follows: 

§906.16    Required  program  amendments. 

Pursuant  to  30  CFH  732.17,  Colorado  is 
required  to  make  the  following  program 
amendments; 

(a)  By  April  15, 1991,  Colorado  shall 
(1)  amend  its  program  to  require  that 
notice  and  hearing  procedures  for 
persons  both  seeking  and  opposing 
disclosure  of  confidential  information  be 
developed.  (2)  demonstrate  to  OSM  that 
such  procedure"!  have  already  been 
adopted  by  Colorado  and  are  in  place, 
or  (3)  promulgate  the  revision  at  Rule 
2.07.5(3)  as  it  was  submitted  by 
Colorado  and  approved  by  OSM  on 
December  11, 1989. 

(b)  By  April  15, 1991,  Colorado  shall 
submit  an  amendment  to  revise  Rule  at 
4  05.3(1)  to  require  that  all  diversions  be 
located,  constructed,  maintained,  and/or 
used  to  be  stable,  to  provide  protection 
against  flooding  and  resultant  damage  to 
life  and  property,  and  is  comply  with 
applicable  local.  State,  and  Federal  laws 
and  regulations. 

(c)  By  April  15. 1991,  Colorado  shall 
submit  an  amendment  to  revise  Rule 
4.05.8(1]  to  require  operators  to  identify, 
bury,  and  treat  acid-forming  and  toxic- 
forming  spoil  and  underground 
development  waste  where  such  spoil 
and  waste  may  be  detrimental  to  public 
health  and  safety. 

(d)  By  April  15, 1991.  Colorado  shall 
submit  an  amendment  to  revise  Rule 
4.05.9  to  clearly  indicate  that  Rules 
4.05.9(l)(g)  and  4.05.9(4)  through  (13) 
apply  to  both  temporary  and  permanent 
imooundments. 

(e)  By  April  15, 1991.  Colorado  shall 
submit  an  amendment  to  revise  Rule 


4.0,=.. ^(2)  to  remove  the  phrase  "in  which 
the  water  is  impounded  by  a  dam." 

(f)  By  April  15. 1991.  Colorado  shall 
submit  an  amendment  to  remove  Rule 
4.14.1(e)  regarding  the  Divisions 
authority  to  approve  alternative 
contemporaneous  reclamation 
schedules. 

(g)  By  April  15. 1991.  Colorado  shall 
submit  an  amendment  to  remove  Rules 
5.02.2(8)  and  (9)  regarding  the  definition 
and  inspection  of  abandoned  sites. 

(h)  By  April  15. 1991.  Colorado  shall 
submit  an  amendment  to  revise  Rule 
5.04.7(1)  to  remove  the  phrase  "failure  to 
abate." 
[FR  Doc.  91-783  Filed  1-11-Sl;  8:45  am) 
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Street  NW.,  Washington,  DC  20573-0001. 
(202)  523-5740. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  request  for  enforcement  may  be 
obtained  from  the  Secretary,  Federal 
Maritime  Commission.  A  copy  of  any 
comments  filed  shall  also  be  served  on 
parties  of  record  in  this  proceeding.  A 
list  of  parties  of  record  is  available  from 
the  Office  of  the  Secretary,  (202)  523- 
5760. 

By  the  Commission. 
Joseph  C.  Polking. 
Secrelary: 
(FR  Doc.  91-773  Filed  1-11-91;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  586 
(Docket  No.  89-07] 

Inquiry  Into  Laws,  Regulations  and 
Policies  of  the  Government  of  Ecuador 
Affecting  Shipping  in  the  United 
States/Ecuador  Trade 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  request  for 
enforcement  of  commission  rules. 

SUMMARY:  The  Commission  by  final  rule 
published  January  22. 1990  (55  FR  2071), 
found  (under  section  19(l)(b))  of  the 
Merchant  Marine  Act,  1920)  that 
unfavorable  conditions  existed  in  the 
foreign  oceanbome  trade  between  the 
United  States  and  Ecuador  with  respect 
lo  the  carriage  of  liquid  bulk  cargoes.  In 
order  to  adfust  those  conditions,  the 
Commission  ordered  a  fee  of  $50,000 
assessed  per  outbound  voyage  from  the 
U.S.  to  Ecuador  on  vessels  of  Maritima 
Transligra.  S.A.  ("Transligra").  an 
Ecuadorian-flag  carrier.  Overseas 
Enterprises,  Inc.  now  has  filed  a  request 
for  Commission  enforcement  of  this  final 
rule,  alleging  that  Transligra  continues 
to  operate  in  the  trade  under  the  same 
operating  structure  as  before,  but 
apparently  under  a  changed  operating 
identity.  The  Commission  by  this  notice 
solicits  comments  by  interested  persons 
on  the  request  for  enforcement. 
DATES:  Comments  due  on  or  before 
February  4.  1991. 

ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission.  1100  L  Street  NW.. 
Washington.  DC  20573-0001.  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin.  General  Counsel. 
Federal  Maritime  Commission,  1100  L 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Television  Broadcasting  Services: 
Various  Locations 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Table  of  Television  Allotments  to 
conform  the  channels  listed  in  the  Table 
to  those  listed  in  the  authorizations  for 
those  stations.  This  action  is  taken  on 
the  Commission's  own  motion  as 
announced  in  the  Memorandum  Opinion 
and  Order  in  MM  Docket  No.  88-526, 
FCC  No.  90-374.  adopted  November  8, 
1990,  and  released  November  30, 1990. 
EFFECTIVE  DATE:  January  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ruger,  Mass  Media  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Order. 
adopted  December  19, 1990,  and 
released  January  4, 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC,  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
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Authority.  4rU.S.C.  154. 303. 


i  73.606  [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Alabama, 
is  amended  by  removing  ChannH  *2— 
at  Andalusia  and  adding  Channel  *2— . 
Dozier.  by  removing  Channel  21—  at 
Birmingham  and  adding  Channel  21—. 
Homewood.  and  by  removing  Channel 
*7—  at  Munford  and  adding  Channel 
•7-,MountCheaha, 

3.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Alaska,  i» 
amended  by  removing  Channel  4+  at 
Fairbanks  and  adding  Channel  4+, 
North  Pole. 

4.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Arkansas, 
is  amended  by  removing  Channel  *17  at 
Batesville  and  adding  Channel  *17» 
Newark. 

5.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  California, 
is  amended  by  removing  Channei  43  at 
Fresno  and  adding  Channel  43,  Clovis, 
by  removing  Channel  59  at  Fresno  and 
adding  Channel  59.  Sanger,  by  removing 
Channel  9  at  Los  Angeles  and  adding 
Channel  9.  Norwalk.  by  removing 
Channel  46  at  Riverside  and  adding 
Channel  48,  Ontario,  by  removing 
Charmel  2-(-  at  San  Francisco  and 
adding  Channel  2+.  Oakland,  by 
removing  Channel  *50-  at  Santa  Ana 
and  adding  Channel  *50-.  Huntington 
Beach,  and  by  removing  Channel  26 -f-  at 
Tulare  and  adding  Channel  26-K  at 
Visalia. 

6.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Colorado. 
is  amendad  by  removing  Channel  *12  at 
Boulder  and  adding  Channel  *12, 
Broomfield. 

7.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  District  of 
Columbia,  is  amended  by  removing 
Channel  14-  at  Washington. 

8.  SecUon  73.606(b).  the  Table  of 
Television  Allotments  under  Florida,  is 
amended  by  removing  Channel  61  at 
West  Palm  Beach  and  adding  Charmel 
61,  Palm  Beach. 

9.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Georgia,  is 
amended  by  removing  Channel  28-  at 
Savannah. 

10.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Kentucky, 
is  amended  by  adding  Channel  19  4-. 
Newport 

11.  Section  73.606(b),  the  Table  of 
Television  .Allotments  under  Louisiana, 
is  amended  by  removing  Channel  14  — 
at  Monroe  and  adding  Channel  14  —  . 
West  Monroe,  and  by  removing  Channel 
39-1-  at  Monroe  and  adding  Channel 

39 -t-  at  West  Monroe. 


12.  Section  73J»6{b).  the  Table  of 
Television  Alletmentt  under  K4aHie,  is 
amended  by  removing  Channei  8—  at 
Lewiston  and  adding  Channel  S— , 
Poland  Spriz^.  and  by  removing 
Chfflmel  •26-  at  Portland  and  adding 
Channel  *28-.  Biddeford. 

13.  Section  73.B06(b).  the  Table  of 
Television  Allotments  under 
Massachusetts,  is  amended  by  removmg 
Channel  56  at  Boston  and  adding 
Channel  56,  Cambridge,  by  removing 
Channel  19  at  North  Adams  and  adding 
Channel  19,  Adams,  by  removing 
Channel  62  at  Middleton  and  adding 
Channel  62,  Lawrence,  and  by  removing 
Chancel  86  at  Worcester  and  adding 
Channel  86,  Mariborongh. 

14.  Section  73.606(b),  the  Table  of 
Television  Allotments  uraier  Michigan, 
is  amended  by  removing  Channel  'Ifl-t- 
at  Bay  City  and  adding  Channel  *19-K. 
University  Center,  and  by  removing 
Channel  10—  at  Parma  and  adding 
Channel  10-,  Onondaga. 

15.  Section  73.a06(b).  the  Table  of 
Television  Allotments  under 
Mississippi,  is  amended  by  removirvg 
Channel  25—  at  Biloxi  and  adding 
Channel  2S-,  Gulfport,  and  by  removing 
Channel  27  at  Columbus  and  adding 
Channel  27,  West  Point. 

16.  Section  73.606(b),  the  Tsble  of 
Television  Allotments  under  Nevada,  is 
amended  by  removing  Channel  5+  at 
Boulder  City  and  adding  Chanrel  5+. 
Henderson. 

17.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  New 
Hampshire,  is  amended  by  removing 
Channel  31  at  Hanover,  by  removing 
Channel  50-  at  Manchester  and  adding 
Channel  50-,  Derry,  and  by  removing 
Channel  60+  at  Manchester  and  adding 
Channel  60  -i- ,  Merrimack. 

18.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  New 
Jersey,  is  amended  by  removing  Channel 
*50-r  at  Little  Falls  and  adding  Channel 
*50-!-,  Montclair,  and  by  removing 
Channel  47+  at  New  Brunswick  and 
adding  Channel  47  +  .  Linden-Newark. 

19.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  New  York, 
is  amended  by  removing  Channel  5  at 
Lake  Placid  and  adding  Channel  5, 
North  Pole,  by  removing  Channel  *21- 
at  Levittown  and  adding  Channel  '21-. 
Garden  Gfy,  by  removing  Channel  *18 
at  Massena  and  adding  Channel  *18. 
Norwood,  and  by  removing  Channel  67 
at  Patchogue  and  adding  Channel  67. 
Smithtown. 

20.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Ohio,  is 
emended  by  removing  Channel  19+  at 
Cincinnati,  and  by  removing  Channel  19 
at  Cleveland  and  adding  Channel  19, 
Shaker  Heights. 


21.  Section  73.906(b).  the  Table  of 
Television  Allotments  under  Oldahome. 
is  amended  by  removing  Channel  8+  at 
Elk  City  and  adding  Channel  8+ ,  Sayre. 

22.  Section  73.e08(b).  the  Table  of 
Television  Allotments  under  Oregon,  is 
amended  by  removing  Channel  11  at 
North  Bend  and  adding  Channel  11  at 
Coos  Bay. 

23.  Section  73.606(b),  the  TaWe  of 
Television  Allotments  under 
Pennsylvania,  is  amended  by  removing 
Channel  49  +  at  York  and  adding 
Channel  49  + ,  Red  Lion. 

24.  Section  73.606(b).  the  Table  of 
Television  Allotments  uncter  Puerto 
Rico,  is  amended  by  remoTing  Channel 
64  at  Vega  Baja  and  adding  Channel  64. 
Naranjito. 

25.  Section  73.606(bl,  the  Table  of 
Television  Allotments  under  South 
Carolina,  is  amended  by  adding  Channel 
28-.  Hardeeville 

26.  Section  7a.606(b),  the  Table  of 
Television  Allotments  under  South 
Dakota,  is  amended  by  removing 
Channel  3  -  at  Watertown  and  adding 
Channel  3-.  Florence. 

27.  Section  73.60*(b),  the  Table  of 
Television  Allotments  under  Texas,  is 
amended  by  removing  Chamiel  23  at 
Richardson  and  adding  Channel  23, 
Garland,  and  by  removing  Channel  46— 
at  Temple  and  adding  Channel  49-. 
Belton. 

28.  Section  73.6Q6(b).  the  Table  of 
Television  Allotments  under  Vermont,  is 
amended  by  adding  Channel  31, 
Hartford. 

29.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Virginia,  is 
amended  by  removing  Channel  *53  at 
Fredericksburg  and  adding  Channel  *53, 
Goldvein.  and  by  adding  Channel  14-, 
Arlington. 

3a  Section  73.606(b).  the  Table  of 
Television  Allotments  under  West 
Virginia,  is  amended  by  removing 
Channel  4  at  Beckiey  and  adding 
Channel  4.  Oak  HilL 

31  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Wisconsin, 
is  amended  by  removing  Channel  *28  — 
at  Colfax  and  adding  Channel  '28-, 
Menomonie, 
Federal  Communicanons  CommissioB. 

Douglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

[FR  Doc.  91-838  Filed  1-11-91;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1103 

(Ex  Part*  No.  55  (Sub^o.  70)] 

ICC  Nonattomay  Practitioners 
Licensing 

AOENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission  is  changing 
its  policies  and  procedures  regarding  the 
licensing  of  nonattomey  ICC 
practitioners  to  ensure  that  the 
practitioners'  examination  is  conducted 
as  cost-effectively  as  possible.  The 
Commission's  modifications  are 
intended  to  provide  the  Commission 
with  greater  flexibility  in  administering 
this  examination  and  to  streamline  the 
examination  process. 
EFFECTIVE  DATE:  The  revisions  will 
become  effective  January  14, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Voltmann,  Office  of  Vice- 

Chairman  Emmett,  (202)  275-7363. 
Kathleen  King.  Assistant  Secretary. 

(202)  275-7429  [TDD  for  hearing 

impaired  (202)  275-1721]. 
SUPPLEMENTARY  INFORMATION:  The 
number  of  applicants  for  the  annual 
practitioner's  examination  (see  49  CFR 
1103.3)  has  decreased  dramatically  in 
recent  years.  In  1990,  for  example,  there 
were  only  eight  applicants  for  the 
examination,  compared  to  204  in  1980. 
Because  the  preparation,  administration, 
and  grading  of  the  examination  require 
the  use  of  substantial  Commission 
resources  at  a  time  when  Commission 
resources  are  becoming  increasingly 
scarce,  the  Commission  seeks  to  make 
certain  that  the  practitioner's 
examination  is  conducted  in  the  most 
cost-effective  manner  possible  while,  at 
the  same  time,  ensuring  that  the  quality 
of  the  examination  is  not  compromised. 

In  December  1988,  the  Commission 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  presenting  several 
alternatives  to  address  this  situation.  (53 
FR  53029,  December  30. 1988)  In 
November  1990,  the  Commission  issued 
a  Notice  of  Proposed  Rulemaking  (NPR) 
proposing  two  modifications  to  the 
regulations  at  49  CFR  1103.3  concerning 
nonattomey  practitioners.  (55  FR  49544, 
November  29, 1990)  Specifically,  the 
NPR  proposed  the  following: 

1.  To  amend  the  regulations  to  allow 
the  annual  examination  to  be  cancelled 
when  the  demand  is  insufficient  to 


justify  the  staff  resources  involved.  The 
examination  would  be  offered  in  the 
year  immediately  following  a  year  in 
which  the  examination  was  cancelled. 

2.  To  amend  the  regulations  to  change 
the  May  15  registration  deadline  for  the 
July  examination  to  May  1  to  allow  more 
time  for  preparation  and  review  of  the 
examination  within  the  Commission. 
Should  the  Commission  determine  that 
the  examination  would  be  cancelled  in  a 
given  year,  the  Commission  would 
notify  any  applicants  by  June  15  of  that 
year  and  refund  their  application  fees  at 
that  time.  Comments  were  received  from 
James  J.  McKay,  Inspector  General  of 
the  ICC,  and  from  four  practitioners.  The 
Inspector  General  proposed  that  the 
fitness  criteria  for  admission  as  a 
practitioner  be  strengthened  and 
explained  clearly  and  he  suggested 
questions  that  should  be  added  to  the 
application  form.  He  also  recommended 
that  the  Commission  consider  clarifying 
who  may  file  applications  in 
proceedings  before  the  Commission. 
Three  of  the  four  practitioners  supported 
in  full  the  proposed  modifications 
outlined  in  the  NPR.  The  fourth 
suggested  that  the  examination  be 
scheduled  for  every  other  or  every  third 
in  order  to  maximize  the  number  of 
persons  taking  it  and  to  facilitate 
preparation  for  the  examination  by 
applicants. 

After  review  of  the  comments 
received  in  response  to  the  NPR,  the 
Commission  has  determined  that  the 
two  modifications  proposed  in  the  NPR 
should  be  adopted.  The  Commission  will 
continue  to  offer  the  examination  every 
year  unless  the  demand  for  the 
examination  is  insufficient  to  justify  the 
staff  resources  involved.  The 
Commission  is  sensitive  to  the  concern 
that  applicants  expend  a  great  deal  of 
effort  in  studying  for  this  examination. 
The  Commission  emphasizes  that  the 
examination  would  be  cancelled  only  in 
extreme  circumstances  where  the  cost  of 
administering  the  examination  for  so 
few  applicants  was  exceptionally  high. 
The  Commission  will  make  every  effort 
to  offer  the  examination  each  year  when 
possible. 

The  Commission  will  not  adopt  the 
Inspector  General's  recommendations  at 
this  time.  The  present  rulemaking  has 
focused  primarily  on  the  practitioner's 
examination.  The  Inspector  General's 
suggestions  have  merit  and  should  be 
considered  by  the  Commission  in  a 
separate  proceeding  dealing  with  the 
qualifications  of  nonattomey 
practitioners  and  the  standards  for 
admission  into  the  practitioner's 


program,  At  that  time,  the  Commission 
could  seek  public  comment  on  these 

recommendations. 

Environmental  and  Energy 
Considerations 

We  conclude  that  the  proposed  action 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or  fi.e 
conservation  of  energy  resources 

Regulatory  Flexibility  Analysis 

Purusant  to  5  U.S.C.  603.  the 
Commission  is  required  to  examine 
specifically  the  impact  of  the  proposed 
action  on  small  business  and  small 
organizations.  We  conclude  that  this 
decision  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  49  CFR  Pari  1103 

Administrative  practice  and 
procedure.  Lawyers. 
Decided:  [anuary  4.  1991. 

By  the  Commission.  Chairman  Philbin,  Vice 
Chairman  Phillips.  Commissioners  Simmons, 
Emmett.  and  McDonald, 
Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49.  chapter  X,  pari  1103 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

PART  1103— PRACTITIONERS 

1.  The  authority  citation  for  part  1103 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10308  and  10321;  5 
U.S.C.  559;  21  use.  853a, 

2.  Section  1103.3  is  amended  by  revising  the 
date  ".May  15'  to  read  "May  1"  in  paragraph 
(c|[l):  by  redesignating  paragraphs  (i)  through 
(o)  as  paragraphs  (j)  through  (p).  respectively. 
and  adding  a  new  paragraph  (i)  to  read  as 
follows: 

§  11 03.3    Persons  not  attorneys-at-la w— 
qualifications  and  requirements  for  practice 
before  the  Commission. 

•  •         *         •         • 

(i)  Cancellation  of  examination.  If  the 
Commission  determines  that  there  is  an 
insufficient  number  of  applicants  to 
warrant  conducting  the  examination,  the 
Commission  will  cancel  the  examination 
for  that  year.  Notice  of  the  cancellation 
will  be  mailed  to  applicants  on  or  before 
June  15  and  the  application  fee  will  be 
refunded.  The  Commission  will  conduct 
the  examination  the  next  year  following 
the  cancellation  of  the  examination. 

•  *        •        *        • 

(FR  Doc.  91-820  Filed  1-11-91:  8:45  am] 
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This  section  of  tf>e   FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
Is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules, 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701,  816,  and  817 

Surface  raining  Coal  Mining  and 
Reclamation  Operations;  Permanent 
Regulatory  Program;  Performance 
Standards;  Hydrologic  Balance 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
extends  until  February  28. 1991.  the 
public  comment  period  on  the  rule  it 
proposed  in  the  November  13. 1990 
Federal  Register  (55  FR  47430).  The 
proposed  rule  would  govern  protection 
of  the  prevailing  hydrologic  balance  at 
surface  and  underground  mining 
operations  through  the  use  of  best 
technology  currently  available. 
DATES:  OSM  will  accept  written 
comments  on  the  proposed  rule  until  5 
p.m.  eastern  time  on  February  28. 1991. 
ADDRESSES:  Hand-deliver  written 
comments  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Administrative  Record,  room  5131-L, 
1100  L  Street,  NW,  Washington.  DC;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  5131-L, 
1951  Constitution  Avenue,  NW., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Growitz,  PHG,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue,  NW.,  room  5101-L, 
Washington,  DC  20240:  Telephone:  202- 
343-1507  (Commercial  or  FTS). 
SUPPLEMENTARY  INFORMATION:  OSM 
proposed  a  rule  in  the  November  13, 
1990,  Federal  Register  which  would 
govern  protection  of  the  prevailing 
hydrologic  balance  at  surface  and 


underground  mining  operators  through 
the  use  of  best  technology  currently 
available  (55  FR  47430).  That  notice 
announced  a  public  comment  period  on 
the  proposed  rule  closing  January  14. 
1991.  In  response  to  a  request  for  more 
time  to  submit  public  comments  on  this 
rule.  OSM  is  extending  the  closing  date 
of  the  public  comment  period  by  45 
days.  Comments  will  now  be  accepted 
at  "the  location  given  above 
("ADDRESSES")  until  5  p.m.  eastern  time 
on  February  23, 1991. 

Dated;  January  8. 1931. 
Brent  Wahlquist, 

Assistar!  Director,  Reclamation  and 
Regulatory  Policy. 
[FR  Doc.  91-782  Filed  1-11-91;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  299  * 

Public  Access  to  Records  of  the 
National  Security  Agency/Central 
Security  Service 

agency:  National  Security  Agency/ 
Central  Security  Service.  DOD. 
action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 
the  National  Security  Agenry/Central 
Security  Service's  (NSA/CSS) 
regulations  governing  the  disclosure  of 
information  under  the  Freedom  of 
Information  Reform  Act  of  1986  (Pub.  L 
99-570).  As  a  component  of  the 
Department  of  Defense,  the 
Departmental  rules  and  schedules  with 
respect  to  the  Freedom  of  Information 
Reform  Act  will  also  be  the  policy  of  the 
NSA/CSS.  See  32  CFR  Part  288.  The 
effect  of  the  proposed  rulemaking  is  to 
im.plement  recent  amendments  to  the 
FOIA  concerning  fees  and  fee  waivers. 
In  addition,  the  proposed  rulemaking 
makes  technical  changes  to  the  existing 
regulation  to  conform  with  DoD  5400.7-R 
(32  CFR  Pari  286). 

DATES:  Comments  must  be  submitted  by 
February  13, 1991. 

ADDRESSES:  Send  com.ments  to:  Vito  T. 
Potenza.  Assistant  General  Counsel 
(Administration/Litigation),  Office  of 
General  Counsel,  National  Security 
Agency,  Fort  George  G.  Meade, 
Maryland  20755-6000. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Klugman.  [301)  68&-5015. 

SUPPLEMENTARY  INFORMATION:  This  rule 
does  not  constitute  a  major  rule  within 
the  m.eaning  of  Executive  Order  12291. 
Neither  the  requirements  of  the 
Regulatory  Flexibility  Act.  5  U.SC, 
605(b).  nor  the  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (Pub 
L.  96-511)  apply.  It  is  hereby  ceriified 
that  this  proposed  rule  does  not  exert  a 
significant  economic  impact  on  a 
significant  number  of  small  entities.  This 
determination  is  made  based  upon  the 
fact  that  the  rule  merely  recodifies  the 
procedural  aspects  of  the  NSA/CSS 
Freedom  of  Information  Act  Program, 
which  includes  guidance  on  how  and 
from  whom  to  request  information 
pertaining  to  the  NSA/CSS;  imposes  no 
new  requirements,  nghts.  or  benefits  on 
small  entities;  will  have  neither  a 
beneficial  nor  an  adverse  affect  on  small 
entities,  and  is  not  a  major  rule  under 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  32  CFR  Part  299 

Freedom  of  information. 
Accordingly,  title  32.  chapter  I,  part 
299  is  proposed  to  be  amended  as 

follows; 

PART  299— PUBLIC  ACCESS  TO 
RECORDS 

1.  The  authority  citation  for  part  299  is 
revised  to  read  as  follows: 

Authority:  5  US  C.  552. 

2.  Section  299.1  is  revised  to  read  as 
follows: 

§  299.1    Purpose. 

Pursuant  to  the  requirements  of  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552).  the  following  rules  of 
procedure  are  established  with  respect 
to  public  access  to  the  records  of  the 
National  Security  Agency/Central 
Security  Service. 

3  §  299.41  d)  is  revised  to  read  as 
follows: 

§  299.4    Procedures  for  request  of  records. 
•         •         •         •         * 

(d)  Fees— (1)  General.  As  a 
component  of  the  Department  of 
Defense,  the  applicable  published 
Deparimental  rules  and  schedules  with 
respect  to  the  schedule  of  fees 
chargeable  and  waiver  of  fees  will  also 
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be  the  policy  of  the  NSA/CSS.  See 
S  286.33  et  seq. 

(2)  Advance  payments — (i)  Where  a 
total  fee  to  be  assessed  is  estimated  to 
exceed  $250,  advance  payment  of  the 
estimated  fee  will  be  required  before 
processing  of  the  request,  except  where 
assurances  of  full  payment  are  received 
from  a  requester  with  a  history  of 
prompt  payment.  Where  a  requester  has 
previously  failed  to  pay  a  fee  withm  30 
days  of  the  date  of  billing,  the  requester 
will  be  required  to  pay  the  full  amount 
owed  as  well  as  make  an  advance 
payment  of  the  full  amount  of  any 
estimated  fee  before  processing  of  the 
request  continues. 

(ii)  For  all  other  requests,  advance 
payment,  i.e.,  a  payment  made  before 
work  is  commenced,  will  not  be 
required.  Payment  owed  for  work 
already  completed  is  not  an  advance 
payment,  however,  responses  will  not 
be  held  pending  receipt  of  fees  from 
requesters  with  a  history  of  prompt 
payment.  Fees  should  be  paid  by 
certified  check  or  postal  money  order 
forwarded  to  the  Chief.  Office  of  Policy, 
and  made  payable  to  the  Treasurer  of 
the  United  States. 

4.  i  299.5  is  revised  to  read  as  follows: 

I  299.5    Appeals. 

A,ny  person  denied  access  to  records, 
or  denied  a  fee  waiver  may.  within  60 
days  after  notification  of  such  denial. 
file  an  appeal  to  the  Freedom  of 
Information  Act  Appeals  Authority, 
National  Security  Agency/Central 
Security  Service.  Such  an  appeal  shall 
be  in  writing  addressed  to  the  Freedom 
of  Information  Act  Appeals  Authority. 
National  Security  Agency/Central 
Security  Service  Fort  George  G.  Meade, 
Md.  20755-6000,  shall  reference  the 
initial  denial  and  shall  contain  in 
sufficient  detail  and  particularity  the 
grounds  upon  which  the  requester 
believes  release  of  the  information,  or 
granting  of  the  fee  waiver  is  required. 
The  Freedom  of  Information  Act 
Appeals  Authority  shall  respond  to  the 
appeal  within  20  working  days  after 
receipt  of  the  appeal. 

§299.9    (Removed I 

5.  §  2996  IS  remo\ed. 
Dated:  January  7. 1991. 

Linda  M.  Bynum. 

Allemuii'  OSD  Federal  Refitster  uaison 
Officer,  Department  of  Defense. 

|FR  Doc.  91-762  Filed  1-11-91,  8:45  «m| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart  15 

1G£N  Docket  No.  91-1;  fCC  91-51 

NPRM  To  Implement  Televiaton 
Decoder  Circuitry  Act  of  1990 

AQENCY:  Federal  Communications 

Commission. 

ACTtOM:  Proposed  rule. 

SUIKMARY:  The  Television  Decoder 
Circuitry  Act  of  1990.  Public  Law  101- 
431,  requires  that  most  new  television 
receivers  marketed  in  the  United  States 
after  July  1, 1993,  be  equipped  with  built- 
in  decoder  circuitry  designed  to  display 
closed-captioned  television 
transmissions.  This  legislation  also 
requires  that  the  FCC  promulgate  rules 
providing  performance  and  display 
standards  for  such  built-in  decoder 
circuitry.  Through  this  Notice  of 
Proposed  Rule  Making  (NPRM),  the  FCC 
proposes  specific  performance  and 
display  standards  and  invites  comment 
on  alternatives. 

DATES:  Comments  must  be  submitted  on 
or  before  February  15, 1991.  Reply 
comments  must  be  submitted  on  or 
before  March  1, 1991. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission.  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORHdATtOM  CONTACT: 
Richard  B.  Engelman,  Chief,  Technical 
Standards  Branch,  Office  of  Engineering 
and  Technology,  202-6r.3-6288. 
SUPPLEMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  GEN  Docket 
No.  91-1,  FCC  91-5,  adopted  January  3, 
1991. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1114  21sf  Street  NW.,  Washington,  DC, 

Summary  of  the  Notice  of  Proposed  Rule 
Making 

1.  Closed  captions  are  used  to  provide 
a  visual  depiction  of  information 
simultaneously  being  provided  on  the 
audio  portion  of  a  television  signal. 
Closed  captions  are  permitted  to  be 
transmitted  as  part  of  the  television 
broadcast  signal  in  accordance  with 
FCC  rules.  However,  the  rules  do  not 


specify  either  the  information  encoding 
format  or  the  resulting  display 
characteristics.  In  a  1980  engineering 
report,  the  f*ublic  Broadcasting  Service 
(PBS)  established  signal  and  display 
specifications  for  closed  captioning.  The 
National  Captioning  Institute  (NCI)  also 
established  closed-caption  decoder 
performance  specifications  in  1985. 

2.  The  Television  Decoder  Circuitry 
Act  of  1990  (Decoder  Act)  was  enacted 
into  law  on  October  15, 1990.  The 
purpose  of  this  legislation  is  to  serve  the 
needs  of  the  deaf  and  hearing-impaired 
and  others  by  expanding  the 
accessibility  of  closed-caption 
technology.  The  legislation  is  intended 
to  reduce  significantly  the  cost  to 
consumers  to  receive  closed  captioning, 
make  closed  captioning  more  widely 
available,  and  create  market  incentives 
for  broadcasters  to  invest  in  and  provide 
more  closed-captioned  programming. 

3.  The  Decoder  Act:  (1)  Assigns  the 
Commission  responsibility  for  requiring 
that  television  receivers  with  picture 
screens  13  inches  or  greater  in  size, 
when  manufactured  or  imported  for  u.se 
in  the  United  States,  be  equipped  with 
built-in  decoder  circuitry  designed  to 
display  closed-captioned  television 
transmissions;  (2)  makes  it  illegal  to  ship 
in  interstate  commerce,  manufacture, 
assemble,  or  import  any  television 
receiver  that  is  subject  to  closed-caption 
decoder  requirements  except  in 
accordance  with  Commisson  rules;  (3) 
requires  the  Commission  to  promulgate 
rules  providing  performance  and  display 
standards  for  such  built-in  decoder 
circuitry;  (4)  requires  that  the  built-in 
decoder  circuitry  be  able  to  receive  and 
display  closed  captions  that  are 
transmitted  on  line  21  of  the  television 
signal  vertical  blanking  interval  and  that 
conform  to  the  PBS/NCI  specifications; 
and.  (5)  directs  the  Commission  to  take 
appropriate  action  to  ensure  that  closed- 
captioning  service  continues  to  be 
available  as  new  video  technology  is 
developed.  The  requirements  of  the 
Decoder  Act  will  become  effective  on 
July  1. 1993.  However,  the  Decoder  Act 
directs  the  Commission  to  promulgate 
rules  implementing  the  legislation  within 
180  days.  The  Commission  must, 
therefore,  adopt  a  Report  and  Order  in 
this  proceeding  by  April  12. 1991. 

4.  Congress  indicated  that  the 
Commission's  performance  and  display 
standards  must  ensure  that  television 
viewers  can  receive  and  read  closed 
captions  with  the  same  clarity  and 
consistency,  and  to  the  same  extent,  as 
viewers  would  be  able  to  receive  and 
read  closed  captions  produced  entirely 
in  accordance  with  the  PBS/NCI 
specifications.  Congress  did  not  intend 
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however,  to  require  the  standardization 
of  a  specific  decoding  chip  or  specific 
decoding  circuitry,  but  simply  to 
mandate  that  television  receivers  be 
capable  of  decoding  and  displaying 
closed  captions  adequately.  It  was 
envisioned  that  television  receiver 
manufacturers  would  be  permitted  to 
develop  cost-effective  approaches  to 
closed-caption  decoding,  and  the 
Commission  was  instructed  to  pay  due 
regard  to  considerations  of  cost- 
effectiveness  and  evolving  technical 
capability,  as  well  as  the  benefits  to  the 
competitive  process  of  allowing 
manufacturers  latitude  consistent  with 
the  purposes  of  the  bill. 

5.  In  response  to  the  legislation,  a  task 
force  consisting  of  representatives  from 
the  Electronic  Industries  Association 
R-4  Television  Receiver  Committee,  and 
from  several  organizations  that  provide 
television-program  captioning,  prepared 
a  receiver  performance  and  display 
standard.  A  copy  of  this  standard  is 
contained  in  the  Appendix  of  the  NPRM. 
This  standard  was  derived  from  the 
PBS/NCI  specifications. 

6.  The  task  force's  proposed  standard 
contains  certain  new  features.  In 
addition,  other  existing  features  of  the 
PBS/NCI  specifications  are  changed  to 
make  them  optional  or  to  allow  them  to 
be  implemented  in  new  ways.  The 
Senate  Report  accompanying  this 
legislation  points  out  that  the 
Commission  has  some  flexibility  in 
complying  with  the  Congressional 
intent.  For  instance,  even  though 
Congress  found  that  the  technology  will 
soon  exist  to  provide  closed  captioning 
at  a  nominal  cost,  the  Commission  is 
permitted  to  take  manufacturers'  costs 
into  consideration.  Whether  the 
Commission  may  make  optional  certain 
features  of  the  PBS/NCI  specifications 
without  functional  alternatives,  as  the 
task  force  has  recommended  in  some 
instances,  is  less  clear.  Furthermore,  the 
Commission  questions  if  the  Congress 
intended  to  permit  decoders  built  into 
television  receivers  to  have  fewer 
capabilities  than  existing  decoders. 
Most  existing  decoders  do  not  fully 
implement  the  PBS/NCI  specifications. 
In  order  to  determine  whether  the 
Commission  should  adopt  in  their  rules 
the  task  force's  proposed  standard,  with 
or  without  change,  interested  parties  are 
urged  to  comment  on  the  standard  in 
general,  and  on  specific  issues  discussed 
in  the  NPRM. 

7.  The  Commission's  initial  regulatory 
flexibility  analysis,  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980.  5 
U.S.C.  603.  is  contained  in  the  full  text  of 
the  Commission's  decision.  In  summary, 
the  proposed  rules  and  standards  would 


affect  only  the  manufacturers  of 
television  receivers  with  picture  screens 
13  inches  or  larger.  There  are  no  known 
small  entities  manufacturing  such 
television  receivers.  The  NPRM  would 
propose  no  new  record  keeping 
requirements;  however,  compliance  with 
the  proposed  rules  and  standards  would 
be  mandatory.  The  proposal  does  not 
duplicate  or  conflict  with  existing 
federal  rules,  and  no  significant 
alternatives  to  compliance  are  available. 

8.  The  NPRM  has  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  keeping,  labeling, 
disclosure,  or  record  retention 
requirements;  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

9.  Interested  parties  may  file 
comments  on  or  before  February  15. 
1991.  and  reply  comments  on  or  before 
March  4, 1991.  In  order  to  comply  with 
the  requirement  of  the  Decoder  Act  that 
FCC  rules  be  promulgated  within  180 
days  of  enactment,  the  Commission  is 
proceeding  with  this  NPRM  without 
furnishing  a  prior  text  as  provided  by 
article  607  of  the  United  States-Canada 
Free-Trade  Implementation  Act  of  1988 
(Pub.  L.  100-^99. 102  Stat.  1851).  To  do  so 
would  frustrate  achievement  of  a 
legitimate  domestic  objective.  In 
addition,  the  Commission  is  not  likely  to 
be  able  to  accommodate  requests  for 
extension  of  these  comment  periods. 

List  of  Subjects  in  47  CFR  Part  15 

Television,  Communications 
equipment.  Deaf,  Bilingual  education. 
Motion  pictures. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secrefory: 
[FR  Doc.  91-774  Filed  1-11-91;  8:45  am] 

BILLINC  CODE  6712-01-M 


FEDERAL  COMMUNICATION 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  90-628,  RM-75761 

Radio  Broadcasting  Services;  Gilman, 
IL 

agency:  Federal  Communications 

Commission. 
action:  Proposed  rule. 

SUMMARY:  This  document  requests 
comment  on  a  petition  by  Jerry  Rosalius 
proposing  the  allotment  of  Channel  277A 
at  Gilman,  Illinois,  as  the  community's 
first  local  FM  channel.  Channel  277A 


can  be  allotted  to  Gilman  in  compliance 
with  ihe  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  8.3  kilometers  (5.2 
miles)  south  of  the  community,  in  order 
to  avoid  short-spacings  to  Station 
WFXFIFM).  Channel  277B,  Indianapolis. 
Indiana,  and  a  construction  permit  for 
Station  WAIV(F\1).  Channel  277 A. 
Spring  Valley.  Illinois.  The  coordinates 
for  this  proposed  allotment  are  North 
Latitude  40-11-45  and  West  Longitude 
88-00-55. 

DATES:  Comments  must  be  filed  on  or 
before  February  25. 1991,  and  reply 
comments  on  or  before  March  12, 1991. 

addresses:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  Jerry  Miller.  Miller  &  Fields, 
PC.  P.O.  Box  33003,  Washington,  DC 
20033  (Attorney  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J  Walls,  Mass  Media  Bureau. 
(2021  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
90-628.  adopted  December  12. 1990.  and 
released  January  8. 1991.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  ,\'W..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transportation  Service,  (202)  857-3800, 
2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments  see  47  CFR 
1,415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communitations  Commission. 

Andrew  ].  Rh«idM, 

Acting  Chief.  Allocations  Bnmch.  fu'ncy  and 

Rules  Division.  Mass  Media  Bureau 

|FR  Doc.  81 -a35  Filed  1-11 -91   8  45  am] 

MUJNO  COM  «7ia-«1-M 


DEPARTMENT  OF  COMMERCE 

Natlofial  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 
(Dook«t  No.  aoi2a»-03a9i 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commercf 
action:  Notice  of  proposed  catch 
sharing  plan  in  Area  2A  and  request  for 
comments. 

SuauMHV:  NOAA  announces  and 
requests  comments  on  the  proposed 
continuation  into  1991  of  the  1990  Catch 
Sharmg  Plan  developed  by  the  Pacific 
Fishery  Management  Council  [Council] 
to  allocate  the  catch  of  Pacific  halibut 
between  treaty  Indian  and  non  Indian 
commercial  and  recreational  fishermen 
in  International  Pacific  Halibut 
Commission  (IPHC)  statistical  Area  2A 
The  proposed  1991  Catch  Sharing  Flan 
allocates  the  total  allowable  catch  tif 
Pacific  halibut  in  Area  2A  as  established 
by  the  IPHC  in  January  1991  between 
domestic  users  m  accordance  with  the 
Northern  Pacific  Halibut  Act  of  1982. 
DATES:  Comments  on  the  proposed  plan 
must  be  received  by  January  15.  1991 
ADDRESSES:  Send  comments  to  Rolland 
A.  Schmitten.  Director,  Northwest 
Region,  NMFS,  7600  Sand  Point  W^y 
NE..  Seattle.  Washington  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson.  206-526-6140 
SUPPLEMENTARY  INFORMATION:  The 
Northern  Pacific  Halibut  Act  (Halibut 
Act),  16  L'SC  773c(c)  authorizes  the 
Regional  Fishery  Management  Council 
having  authority  for  the  geographic  area 
concerned  to  develop  regulations 
governing  the  allocation  of  Pacific 
halibut  catch  in  U.S.  Convention  wn'ers 
which  are  in  addition  to.  but  not  in 
conflict  with,  the  regulations  of  the 
IPHC.  The  geographic  area  herein 
involved  is  all  US.  marine  waters  lyiiig 
south  of  the  US  /Canadian  border 
including  Puget  Sound,  known  as  IPHC 
statistical  Area  2A. 

The  Pacific  halibut  ha.'-\est  in  Area  2A 
historically  has  been  undertaken  almost 
entirely  by  one  user  group,  the  non- 
l.itii.m  commercial  longhne  fishery  In 
recer.t  >ears.  the  treaty  Indian  trities 


have  begun  to  develop  a  comnu;rcial 
halibut  fishery  with  tribal  fishing  effort 
and  harvests  increasing  from  four  treaty 
Indian  tribes,  with  17.0tt()  pounds 
harvested  m  19ft6  to  twelve  treaty 
Indian  tr;lies  with  o\.e^  152, (KX)  pounds 
of  halibut  harvested  in  19H9  In  additior 
the  non-lndiHii  recreational  fi.shery  has 
undergone  a  dramatic  increase  irom  a 
catch  of  about  50.000  pounds  in  1983  to  a 
peak  cat(;h  of  about  4t!i,(X)0  pounds  m 
1987.  These  increases  culn.inated  m  a 
combined  harve.st  of  over  a  milium 
pounds  of  halitiu!  in  Area  2.'\  in  1987  by 
treaty  Indian  and  nonlndian 
commercial  and  sport  users,  which 
exceeded  the  maximum  sustained  yield 
of  800.000  pounds  set  by  the  IP!  IC  The 
increased  effort  and  catch  by  the  three 
user  groups  needs  to  be  controlled  and 
reduced  to  meet  conservation  goals 
established  by  the  IPHC  Therefore,  the 
Council  began  allocating  the  total 
allowable  calch  (TAC]  in  Area  2A  in 
1988  in  C(mipiiance  with  a  directive  by 
the  Under  Secretary  of  Oceans  and 
Atmosphere  that  the  Pacific  and  North 
Pacific  Fishery  Management  Councils 
should  allocate  halibut  catches  among 
user  groups  if  allocation  is  necessary. 

The  Council  developed  a  Catch 
Sharing  Plan  in  1990  that  was  approved 
by  the  Secretary  (55  FR  11590,  Mar.  29, 
1990)  and  implemented  by  IPHC 
regulations  (55  FR  11929,  Mar.  30, 1990). 
The  Plan  allocates  25  percent  of  the 
Area  2A  total  allowable  catch  (TAC)  to 
Washington  treaty  Indian  tribes  and  75 
percent  to  non-Indian  fishermen.  The 
treaty  Indian  allocation  includes  both 
tribal  commercial  and  ceremonial  and 
subsistence  (C&S)  fisheries.  The 
allocation  among  non-Indian  fishermen 
is  divided  50  percent  to  commercial 
users  and  50  percent  to  recreational 
users.  The  recreational  allocation  is 
further  divided  61  percent  to 
Washington,  users  and  39  percent  to 
Oregon  and  California  users.  The 
Washington  recreational  allocation 
applies  to  the  coastal  and  inland  waters 
nff  W  ashington  and  includes  the  north 
coast  of  Oregon,  north  of  Cape  Falcon. 
The  Oregon  recreational  allocation 
applies  to  waters  off  Oregon  south  of 
Cape  Falcon  and  includes  the  California 
coast, 

A  Catch  Sharing  Plan  for  the  three 
user  groups  in  Area  2A  is  again 
necessary  in  1991  because  the  combined 
fishing  power  of  the  user  groups  exceeds 
the  IPHC's  anticipated  450.000  pound 
TAC  for  Area  2A  in  1991.  However,  the 
Council  has  advised  NMFS  that  it  does 
not  intend  to  reconsider  allocation  of 
halibut  in  Area  2A  for  1991  Since  the 
anticipated  1991  TAC  of  450,000  pounds 
is  70,000  pounds  less  than  the  1990  TAC 
and  other  factors  that  influence  the 


fishery  have  not  substantially  changed 
since  last  year,  a  plan  is  necessary. 
Therefore,  in  the  absence  of  Council 
recommendations  for  1991  or 
information  that  indicates  that  the  1990 
percentage  allocations  might  be 
inappropriate,  NMFS  is  proposing  to 
continue  the  1990  allocations  into  1991. 
Public  comments  are  requested  on  the 
1990  allocations  and  their 
appropriations  for  continuation  into 
1991 

This  Plan  would  distribute  the  IPHC's 
estimated  1991  TAC  of  450,000  pounds  in 
Area  2A  as  sub-quotas  between  the  user 
groups  as  follows; 


Treaty  Indian  sdtMjuoia 

Non-tndian  Cornmercial  sub- 

guo«n 
Noo-lndiar  Washington  Rec- 

raatioi^al  fiut>-quole 
Non-Indian     Oregon     Rece- 

a^o^al  sub-quOfa 

Total 


ii2,5aO,pounds. 
168750  pounds^' 

102,936  pounds 

6b  8i2  pounds. 


450,000  pounds. 


A  final  1991  Catch  Sharing  Plan  will 
be  approved  by  the  Secretary  after 
consideration  of  public  comments. 
Specific  regulations  to  implement  the 
final  plan  will  be  developed  by  the  IPHC 
at  its  January  28-31, 1991,  public  meeting 
in  Vancouver,  B.C.,  consistent  with  its 
responsibilities  under  the  international 
convention.  The  actual  amounts 
allocated  to  each  group  may  change  if 
the  IPHC  establishes  a  TAC  that  is 
different  than  the  IPHC  staff 
recommended  450,000  pounds;  however, 
the  percentage  for  each  group  will 
remain  the  same. 

Classification 

This  proposed  1991  Catch  Sharing 
Plan  is  published  with  a  request  for 
public  comments  as  a  general  statement 
of  agency  policy,  which  does  not  require 
notice  and  comment  rulemaking  under 
the  Administrative  Procedure  .^ct  at  5 
U.S.C.  553(b)  or  any  other  law. 
Consequently,  the  Regulatory  Flexibility 
Act  does  not  apply,  A  regulatory  impact 
review  prepared  for  the  1990  Catch 
Sharing  Plan  to  fulfill  the  requirements 
of  E.O.  12291  concluded  that  actions 
taken  under  the  plan  are  not  "major" 
and  a  Regulatory  Impact  Analysis  is  not 
required.  An  Environmental  Assessment 
(EA)  was  prepared  for  the  1990  IPI  IC 
regulations  incorporating  the  1990  Catch 
Sharing  Plan  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  Assistant  Administrator 
for  Fisheries.  NOAA,  determined  that 
there  would  be  no  significant  adverse 
environmental  impact  resulting  from  the 
regulations  and  that  preparation  of  an 
environmental  impact  statement  was 
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r  ot  required  by  section  102<2}(C)  of 
NEPA  or  its  implementing  regulations. 
This  action  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612.  Copies  of  the  1990  environmental 
assessment  and  the  1990  regulatory 
impact  review  are  available  at  the 
address  above.  This  action  has  been 


determined  to  be  consistent  to  the 
maximum  extent  practicable  with 
applicable  State  coastal  zone 
management  programs  as  required. 

l.ist  of  Subjects  in  56  CFR  Part  301 

Fishenes.  Treaties,  Reporting  and 
recordkeeping  requirements. 


■Autbority:  5  L'ST  5;  TI.^S  HgfKt.  IB  ll.S  C. 

7-S-773k. 

Dated:  januarv  8,  1991, 
Samuel  W  McKeen. 

Adiiig  AsSfStonl  AdministroDr  for  y:sfie:  tes. 
Xationai  Marine  Fishenes  Service. 
[FR  Doc  91--'*i  F9«i  l-lt-^l:  9  45  str] 
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This  sectioo  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  ailes  or 
proposed  rutes  VtM  are  applicable  to  trie 
public    Notices  of  heanngs  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authonty,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section 


DEPARTMENT  OF  AGRICULTURE 

Soil  ConMrvatiofi  Service 

Lost  River  Watershed,  West  Virginia 

agency:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  availability  of  a 
record  of  decision. 

summary:  RoUin  N.  Swank,  responsible 
Federal  official  for  projects 
administered  under  the  provisions  of  the 
Flood  Control  Act  of  1944,  Public  Law 
78-534,  in  the  State  of  West  Virginia,  is 
hereby  providing  notification  that  a 
Record  of  Decision  to  proceed  with  the 
installation  of  the  Lost  River  Watershed 
project  is  available.  Single  copies  of  this 
Record  of  Decision  may  be  obtained 
from  Rollin  N.  Swank  at  the  address 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollin  N.  Swank.  State  Conservationist, 
Soil  Conservation  Service,  75  High 
Street,  room  301,  Morgantown,  West 
Virginia  26505,  telephone  |304)  291-4151. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No  10- 
904 — Watershed  Protection  and  Flood 
Prevention — and  is  subiect  to  (he  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials)" 

Opted.  January  7  1991 
Rollin  N.  Swank, 
State  Conservationist. 
[FR  Doc  91-837  Filed  1-11-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
Wave  II  Mandatory. 

Form  Number(s):  Various. 

Agency  Approval  Number:  0607-0395. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  28.200  hours. 

Number  of  Respondents:  22,664. 

Avg  Hours  Per  Response:  45  minutes. 

Needs  and  Uses:  The  Current 
Industrial  Reports  program  is  a  series  of 
monthly,  quarterly,  and  annual  surveys 
which  provide  key  measures  of 
production,  shipments,  and  inventories 
on  a  national  basis  for  selected 
manufactured  products.  Government, 
businesses,  trade  associations,  and 
research  and  consulting  organizations 
use  these  data  to  make  trade  policy, 
production,  and  investment  decisions. 
This  package  requests  approval  to 
revise  2  of  the  Wave  II  Mandatory 
forms,  as  follows: 

MQ35W.  "Metalworkmg 
Machinery" — We  are  increasing  the 
cutoff  value  for  small  machine  tool 
categories  from  "under  $2500"  to  "under 
$3025"  to  comply  with  a  Voluntary 
Restraint  Agreement  between  the  U.S. 
and  Taiwan. 

MA33L.  "Insulated  Wire  and 
Cable" — We  are  dropping  survey 
MA32I,  "Fibrous  Glass"  (OMB  Approval 
Number  0607-0476)  because  of 
budgetary  reasons.  We  propose  to  move 
2  (of  10)  questions  on  fiber  optics 
formerly  collected  on  the  MA32J  to  the 
MA33L. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency  Monthly.  Quarteriy,  and 
Annually 

Respondent  s  Obligation.  Mandatory 
OMB  Desk  Officer:  Marshall  Mills. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Clearance  Officer.  (202)  377-3271, 
Department  of  Commerce,  Room  5312, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Marshall  Mills,  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington.  DC  20503. 


Dated:  January  8, 1991. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

(FR  Doc.  91-781  Filed  1-11-91;  8:45  am) 

BILLING  CODC  3S1l>-07-tl 

Bureau  of  Export  Administration 

Automated  Manufacturing  Equipment 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Automated 
Manufacturing  Equipment  Technical 
Advisory  Committee  will  be  held 
February  6, 1991,  9:30  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  1629, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  automated 
manufacturing  equipment  and  related 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 

by  the  public. 

3.  Election  of  Chairman. 

4.  Discussion  of  nonproliferation  items. 

Executive  Session 

5.  Discussion  of  matters  properly 

classified  under  Executive  Order 
12356.  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff.  OTPA/BXA.  Room  1600.  U  S. 
Department  of  Commerce.  14th  & 
Pennsylvania  Ave..  NW.,  Wa.shington, 
DC  20230. 
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The  AsaJstarrt  Secretary  for 
AdiDinistratkn,  with  the  concurrence  of 
the  General  Counsel  formaily 
determined  on  JaBsai^  5. 1990,  pursuant 
to  section  19(d)  of  the  Federal  Advisory 
Committee  Act  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  Usted  in  5 
U.S.C  552b(c)(l)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10  (a)(1)  aod 
(a)^3),  of  the  Federal  Advisory 
Committee  Act  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public, 

A  copy  of  the  Notice  of  Determination 
to  close  meeting  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  862a  U.S  Department  of 
Commerce.  Washington.  DC  20230.  Fot 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  January  9, 1991. 
Betty  Anne  Ferrell, 

Director.  Technical  Advisory  ConmuUee  Unit. 
[FR  Doc.  91-639  Filed  1-11-91;  6:45  am] 

WUJNQ  COOE  U4»-OT-«i 


International  Trade  Administration 
A-791-S02 

Low-Fuming  Brazing  Copper  Wire  and 
Rod  From  Soi^  Africa;  latent  to 
Revoke  Antidumping  Order 

AGENCY:  Inlemational  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  order. 

SUMMAnv:  The  Department  of 
Commerce  is  notifying  the  public  of  its 
intent  to  revoke  the  antidumping  order 
on  low-fuming  brating  copper  wire  and 
rod  from  South  Africa.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  not 
later  than  January  31. 1991. 
EFFECTWE  DATE:  ]an-.ar\^  14, 1991. 
FOB  FURTHEH  INFORMATION  CONTACT: 

Robert  J.  Marenick,  Office  of 
Antidumping  Complia.nce,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washmgton,  DC  20230, 
telephone:  (202)  377-2923. 
SUPPLEMENTARY  iNFOAMATlOiN: 

Background 

On  January  29,  19B6.  the  Depai-tment 
of  Commerce  published  an  antidumping 
order  on  low-fuming  braeing  copper 
wire  and  rod  from  South  Africa  (51  FR 


3640).  Hie  DepartBieat  of  Comnierce 
( "tiie  Departraent")  has  not  received  « 
request  to  conduct  an  eckninistratiTe 
review  of  this  order  for  ^e  most  recent 

four  consecutive  annual  armiversary 
months. 

The  Department  may  revoke  an  order 
or  finding  if  the  Secretary  of  Commerce 
oondudes  that  it  n  no  katger  of  interest 
to  interested  parties.  Accordingly,  as 
required  by  I  353.25(d)(4)  of  the 
Department's  regolationB,  we  are 
notifying  the  public  of  our  intent  to 
revoke  this  order. 

Oljportuniiy  to  Object 

Not  later  than  January  31. 199t 
interested  parties,  as  defmed  in 
§  353.2(k)  of  the  Department's 
regulations,  may  ob^t  to  the 
Department's  intent  to  revoke  this 
antidumping  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  January  31, 
1991.  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department's  intent  to  revoke  by 
January  31. 1991.  we  shall  conclude  that 
the  finding  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  January  7, 1991. 
Joseph  A.  Spfltrim. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  91-638  Filed  1-11-91:  8:45  am) 
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National  Oceanic  and  Atmosptwric 
Admintstrstion 

1  Modification  No.  1  to  Permit  Hq.  591  ] 

Marine  Mammais;  Modification  of 
Permit;  Soutt«rest  FWieries  Science 
Center  (P77  #261 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Takmg 
and  Importing  Manne  Mammals  (50  CFR 
part  216),  and  §  220.24  of  the  regulations 
on  endangered  species  (50  CFR  parts 
217-222),  Scientific  Research  Permit  No. 
591  issued  to  the  Southwest  Fisheries 
Science  Center.  P.O.  Box  271,  La  joila. 
California  92038.  on  December  4, 1987 
(52  FR  47442)  is  modified  xn  the 
following  manner 

Section  B.8  is  replaced  by; 


8.  The  aurtwrity  to  caphire.  IwraM.  tag  or 
afaa  activitiei  aidtionzed  itesna,  chali 
extend  from  ttK  dBte  of  issuaace  througti 
DeoefBber  31.  IflM. 

This  modification  became  effective  on 
December  31. 1990. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  appointment  in 
the  following  offices: 

Office  of  Protected  Resources. 
National  Manne  Fishenes  Servtcc, 
NOAA,  1335  East  West  Hi^way.  room 
7324,  Silver  Spring,  Maryland.  20910 
(301/427-2289);  end 

Director,  Southwest  Regton.  National 
Maine  Fishenes  Service,  NQAA.  308 
South  Ferry  Street,  Termmal  Island. 
Cahfomia  90731-7415  (213/514-6196). 

Dated:  January  3, 1991 
Nancy  Foster, 

D.  rector.  O^'ice  of  Protected  Besources. 
National  Manne  Fisheries  Service. 
[TO  Doc.  91-765  Filed  1-11-91.  8:45  am] 
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COMMSSION  Ok  INTERSTATE  CHILD 
SUPPORT 

Commission  Meeting 

The  Commission  on  Interstate  Ciiid 
Support  will  meet  on  Thursday.  January 
24, 1991,  from  2  p.m.  until  6  p.m.  and 
again  on  Friday,  January  25, 1991,  from  9 
a.m.  until  12:30  pjn  The  agenda  of  the 
meeting  will  include  discussion  of  issues 
related  to  funding  of  interstate  case 
processing,  child  support  and  military 
families,  parent  location,  medical 
support  enforcement,  and  plans  for  the 
national  conference  of  the  Comraision. 

For  more  information,  contact  Vernon 
Drew  at  202-2M-«O93. 
Margaret  Campbell  Ha\i»es. 
Chair. 
[FR  Doc.  91-800  Filed  1-11-81;  8:45  amj 
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DEPARTMEMT  OF  DEFENSE 

Pul)tic  tnforrnation  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice^ 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
follovring  proposal  for  coflectian  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  US  C 
chapter  35). 

Title.  Applicable  Form  and 
Applicable  OMB  Control  Number:  Pearl 
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Harbor  Commemorative  Medal 
Application/Information;  DD  Form  2567 

Type  of  Request-  Expedited 
submission — approved  date  requested: 
February  1. 1991. 

A  verage  Burden  Hours/Minutes  Per 
Response:  20  Minutes. 

Responses  Per  Respondent:  One. 

Number  of  Respondents:  100.000 

Annual  Burden  Hours:  33.333. 

Annual  Responses:  100,000. 

Needs  and  Uses:  The  Pear!  Harbor 
Commemorative  Medal  Application/ 
Information  form  may  be  used  by 
eligible  veterans  who  were  present  in 
Hawaii  on  7  December  1941  during  the 
Japanese  attack.  DoD  civilians  who 
were  wounded  or  killed,  or  their  next 
of  kin  to  request  issue  of  the  Pearl 
Harbor  Commemorative  Medal 
authorized  by  PubUc  Law  101-510. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Dr.  J.  Timothy 
Sprehe.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Sprehe  at  the  Office  of  Management 
and  Budget,  Desk  Officer,  room  3235. 
New  Executive  Office  Building, 
Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P  Pearce. 

Written  requests  for  copies  of  the 
information  collerfinn  proposal  should 
be  sent  to  Mr.  Pearce,  WHS.  DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204, 
Arlington,  VA  22202-4302. 

Dated  Januarys,  1991. 
LM.  Bynum. 

A  Iternale  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc  91-781  Filed  1-11-fll;  8:45  amj 
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Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Revised  Rates;  Correction 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  revised  rates: 
Correction. 

SUMMARY:  This  notice  corrects  a 
previous  notice  which  was  published  to 
provide  revised  adjusted  standardized 
amounts  (ASA)  and  the  cost-share  per 
diem  to  be  used  under  the  CHAMPUS 
diagnosis  related  group  (DRC)  payment 
system.  These  changes  are  required  in 
order  to  conform  to  changes  made  to  the 
Medicare  I^spective  Payment  System 
(PPS). 


EFFECTIVE  DATE:  The  revised  adjusted 
standardized  amounts  and  cost-share 
per  diem  in  this  notice  are  effective  for 
admissions  occurring  on  or  after  January 
1.1991. 

ADDRESSES:  Office  of  the  Civihan 
Health  and  Medical  Program  of  the 
Uniformed  Services  (OCHAMPUS), 
Office  of  Program  Development,  Aurora, 
CO  80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402,  (202)  783-3238. 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  E.  Isaacson,  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361^*005. 

To  obtain  copies  of  this  document,  see 
the  "ADDRESSES"  section  above. 
Questions  regarding  payment  of  specific 
claims  under  the  CHAMPUS  DRG-based 
payment  system  should  be  addressed  to 
the  appropriate  CHAMPUS  contractor. 
SUPPLEMENTARY  INFORMATION!  The  final 
rule  published  on  September  1, 1987  (52 
FR  32992)  set  forth  the  basic  procedures 
used  under  the  CHAMPUS  DRG-based 
payment  system.  This  was  subsequently 
amended  by  final  rules  published  on 
August  31, 1988  (53  FR  33461).  October 
21. 1988  (53  FR  41331).  December  16, 
1908  (53  FR  50515),  May  30, 1990  (55  FR 
21863),  and  October  22, 1990  (55  FR 
1990).  An  explicit  tenet  of  these  final 
rules,  and  one  based  on  the  statute 
authorizing  use  of  DRGs  by  CHAMPUS, 
is  that  'he  CHAMPUS  DRG-based 
payment  system  is  modeled  on  the 
Medicare  PPS.  and  that,  wherever 
practicable,  the  CHAMPUS  system  will 
follow  the  same  rules  that  apply  to  the 
Medicare  PPS. 

Pursuant  to  these  final  rules,  we 
publish  a  notice  of  revised  rates  on 
November  5, 1990,  (55  FR  46545)  to 
update  the  rates  and  weights  used  in  the 
CHAMPUS  DRG-based  payment 
system.  This  update  was  intended  to 
conform  to  the  update  to  the  Medicare 
PPS  as  published  in  the  Federal  Register 
on  September  4. 1990  (55  FR  35990).  Our 
updated  rates  and  weights  were 
effective  for  admissions  occurring  on  or 
after  October  1. 1989. 

Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  90).  contains  provisions  which 
affect  the  Medicare  PPS.  Some  of  these 
provisions  modify  the  update  to  the 
Medicare  PPS  and  consequently  also 
affect  the  CHAMPUS  DRG-based 
payment  system.  As  a  result,  we 


previously  prepared  a  notice  of  revised 
rates  which  identified  and  explained  the 
changes  we  were  making  to  the  rates 
and  weights  used  in  the  CHAMPUS 
DRG-based  payment  system. 
Unfortunately,  when  this  notice  was 
published  in  the  Federal  Register  on 
December  20. 1990.  (55  FR  52208)  the 
preamble  for  a  previous,  and  unrelated, 
notice  was  inadvertently  used  to  replace 
the  correct  preamble.  The  table  which 
was  published  and  which  provided  the 
revised  ASAs  and  retiree  cost-share  per 
diem  was  correct,  though. 

We  are  publishing  this  notice  to 
provide  the  necessary  explanation, 
which  should  have  been  provided  in  the 
December  20  notice,  of  the  changes  we 
are  making  to  the  CHAMPUS  DRG- 
based  payment  system  as  a  result  of 
Public  Law  101-508.  The  actual  changes 
we  are  making  as  a  result  of  these 
OBRA  90  provisions  are  detailed  below. 

I.  Changes  to  the  Updates  of  the 
CHAMPUS  DRG-Based  Payment 
System 

A.  Update  Factors 

The  update  factors  required  to  be 
used  for  the  Medicare  PPS  have  been 
changed  to:  3.2  percent  for  urban 
hospitals  (including  both  large  urban 
and  other  urban  areas),  and  4.5  percent 
for  rural  hospitals.  We  have 
recalculated  ASAs  for  the  CHAMPUS 
DRG-based  payment  system  using  these 
update  factors. 

As  a  result  of  the  revised  ASAs.  we 
have  also  recalculated  the  cost-share 
per  diem  amount  to  be  used  for 
beneficiaries  other  than  dependents  of 
active  duty  members. 

B.  Wage  Index 

In  our  notice  of  revised  rates  which 
was  published  on  November  5, 1990,  we 
stated  that  the  CHAMPUS  DRG-based 
payment  system  would  use  the  same 
wage  indexes  used  for  the  Medicare  PPS 
including  any  delays  in  implementing 
updated  wage  indexes.  This  was  written 
in  anticipation  of  possible  delays  in 
implementation  of  the  wage  indexes  for 
Medicare.  In  fact,  Joint  Resolution  655 
initially  delayed  implementation  of  the 
updated  wage  indexes  until  October  21, 

1990.  and  this  was  subsequently  further 
delayed  by  OBRA  90. 

C.  Effective  Date  of  Changes 

According  to  OBRA  90.  both  the 
revised  ASAs  and  the  updated  wage 
indexes  are  to  be  effective  January  1, 

1991.  Therefore,  we  will  implement 
them,  and  the  revised  cost-share  per 
diem,  effective  for  admissions  occurring 
on  or  after  January  1.  For  admissions 
occurring  on  or  after  October  1, 1990, 
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and  before  January  1, 1991,  DRG-based 
payments  will  be  calculated  using  the 
FY  1990  ASAs,  the  FY  1990  wage 
indexes,  and  the  FY  1991  DRG  weights 
and  outlier  thresholds  contained  in  the 
November  5, 1990,  Federal  Register. 
During  this  time,  the  cost-share  per  diem 
for  beneficiaries  other  than  dependents 
of  active  duty  members  will  continue  to 
be  $235. 

n.  Revised  Adjusted  Standardized 
Amounts. 

Table  1  provides  the  revised  adjusted 
standardized  amounts  and  cost-share 
per  diem  to  be  used  under  the 
CHAMPUS  DRG-based  payment  system 
effective  for  admissions  occurring  on  or 
after  January  1, 1991.  The  implementing 
regulations  for  the  CHAMPUS  DRG- 
based  payment  system  are  in  32  CFR 
part  199. 

Dated:  January  8. 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Editorial  Note:  This  table  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Effective  for  admissions  occurring  on 
or  after  January  1. 1991. 

The  following  summary  provides  the 
adjusted  standardized  amounts  and  the 
cost-share  per  diem  for  beneficiaries 
other  than  dependents  of  active-duty 
members. 

Table  1.— National  Urban  and  Rural 
Adjusted  STANDARDiZED  amounts, 
Labor/ NONLABOR,  and  Cost-Share 
Per  Diem 


National  Large  Urt)an  Ad|usted: 
Standardized  amount 

Labof  portion ~ — ....»— 

Nonlatxy  portion 

NatKsnal  Othef  Urtian  Adjusted; 
Standardized  amount 

Latxx  portion ~ 

Nonlatxx  portion 

National  Rural  Adjusted: 

Standardized  amount 

Labor  portion 

Nonlatxx  portion 

Cost-Share  per  diem  for  t>eneficiaries 

other  tfian  dependents  of  active-duty 

members 


$3,008.20 

2.130.41 

877  79 

2.939.95 

2,082.07 

85788 

2.93860 
2.222.46 

716.14 


262.00 


[FR  Doc.  91-763  Filed  1-11-91;  8:45  am] 

BILUNO  CODE  3810-01-11 


DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 


6272(c)(l)(A)(i)),  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  on  Monday, 
January  21, 1991,  at  the  offices  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  2.  rue  Andre 
Pascal.  Paris,  France,  beginning  at  11 
a.m.  The  agenda  for  the  meeting  is  as 
follows: 

1.  Adoption  of  agenda  and 
introductory  remarks. 

2.  Approval  of  Record  Note  of  the  LAB 
meeting  of  October  18. 1990. 

3.  International  oil  supply/demand 
situation. 

4.  lAB  organization. 

5.  Date  of  next  lAB  m.eeting. 

II.  A  meeting  of  the  lAB  will  be  held 
Tuesday,  January  22. 1991.  at  the  offices 
of  the  OECD,  at  the  above  address 
beginning  at  9:30  a.m.  This  n-.eetmg  is 
being  held  in  order  to  permit  attendance 
by  representatives  of  U.S.  company 
members  of  the  LAB  at  a  meetmg  of  the 
lEA's  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
be  held  at  the  offices  of  the  OECD  on 
January  22.  The  agenda  for  the  meeting 
is  under  the  control  of  the  SEQ.  It  is 
expected  that  the  following  draft  agenda 
will  be  followed: 

1.  Adoption  of  the  agenda. 

2.  Summary  Record  of  SEQ  meeting  of 
December  5, 1990. 

3.  Gulf  situation  and  possible  lEA 
emergency  responses. 

4.  Any  other  business. 

As  provided  in  seciton  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  these  meetings  are  open  only  to 
representatives  of  members  of  the  LAB. 
their  counsel,  representatives  of 
members  of  the  SEQ.  representatives  of 
the  Departments  of  Energy.  Justice, 
State,  the  Federal  Trade  Commission, 
and  the  General  Accounting  Office, 
representatives  of  Committees  of  the 
Congress,  representatives  of  the  lEA, 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAB,  the  SEQ.  or  the  lEA. 

Issued  in  Washington,  DC,  January  8. 1991. 
Stephen  A.  Wakefield, 
General  Counsel. 
[FR  Doc.  91-818  Filed  1-11-91:  8:45  am] 

BILUNO  CODE  M50-01-M 


Energy  Information  Administration 

Form  EIA-191,  "Underground  Gas 
Storage  Report" 

agency:  Energy  Information 
Administration,  (EIA),  Department  of 
Energy  (DOE). 


action:  Notice  of  Proposed  Change  to 
Confidentiality  Statement  for  Form  EIA- 
191.  "Underground  Gas  Storage  Report," 
and  Solicitation  of  Comments. 

summary:  The  Energy  Information 
Administration  (ELA)  is  required  by  the 
Paperwork  Reduction  Act  of  1980,  Public 
Law  96-511.  44  U.S.C.  3501  et  seq.  to 
provide  the  general  public  and  o'.her 
Federal  agencies  with  an  opportunity  to 
comment  on  proposed  changes  to 
reporting  forms.  This  helps  to  ensure 
that  requested  data  can  be  provided  in 
the  desired  format,  reportmg  burden  is 
minimized,  reporting  forms  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  EIA  is  soliciting 
comments  concerning  a  proposed 
revision  to  the  confidentiality  provision 
on  form  EIA-191  "Underground  Gas 
Storage  Report."  The  form  as  currently 
approved  by  the  Office  of  Management 
and  Budget'tOMBl  provides  that 
information  submitted  by  underground 
gas  storage  companies  which  are  not 
subject  to  the  Federal  Energy  Regulatory 
Commission's  jurisdiction  will  be  kept 
confidential  to  the  extent  that  it  satisfies 
the  criteria  for  exemption  under  the 
Freedom  of  Information  Act  (FOIA).  the 
DOE  regulations  implementing  the 
FOIA,  and  the  Trade  Secrets  Act.  18 
U  S.C.  1905.  On  November  15. 1990.  EIA 
requested  OMB  approval  to  modify  the 
form  by  and  extend  reporting 
requirements  to  all  underground  natural 
gas  storage  companies.  In  addition.  EIA 
is  proposing  that  information  required  to 
be  submitted  in  the  future  will  no  longer 
be  subject  to  the  confidentiality 
provision  cited  above.  Instead,  any  data 
submitted  would  be  considered  not 
confidential. 

DATES:  Comments  must  be  filed  on  or 
before  February  13. 1991.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  Desk 
Officer  fisted  below  of  your  intention  to 
do  so  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also  please  notify  the  EIA  contact 
listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  N'W., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  Ms.  Natof. 
of  EIA,  at  the  address  below.) 
FOR  FURTHER  INFORMATION  OR  TO 
OBTAIN  COPIES  OF  THE  RELEVANT 
MATERIALS  CONTACT.  Ms.  Margo  Natof. 
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Office  of  Oil  and  Gas  (EI-441),  Forrestal 
Building,  Energy  Information 
Administration,  Washington.  DC  20585 
Ms.  Nalof  may  be  telephoned  at  (202) 
586-6303. 

SUPPLEMCNTARV  INFOMMATION: 

I  Background 

II.  Current  Actions 

III.  Request  for  Conunents 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub  L  93- 
275)  and  the  Department  of  Energy 
(DOE)  Organization  Act  (Pub.  L  95-91), 
the  EIA  is  obliged  to  carry  out  a  central 
comprehensive,  and  unified  energy  data 
and  information  program  which  will 
collect,  evaluate,  assemble,  analyze,  and 
disseminate  data  and  information 
related  to  energy  resources  reserves, 
production,  demand,  and  technology, 
and  related  economic  and  statistical 
information  relevant  to  the  adequacy  of 
energy  resources  to  meet  demands  in 
the  near  and  longer  term  future  for  the 
Nation's  economic  and  social  needs. 

On  November  18, 1990,  EIA  submitted 
to  OMB  for  approval  a  request  for  a  3- 
year  extension  of  its  natural  gas  surveys 
with  minor  revisions.  The  EIA-191, 
"Underground  Gas  Storage  Report."  is 
one  of  these  forms.  It  collects  monthly 
data  at  the  reservoir  level  on  natural  gas 
storage  activities,  including  injections, 
withdrawals,  and  peak-day  sendout. 
Data  are  used  in  EIA  publications  and 
for  analyses  and  forecasting. 

II.  Current  Actions 

The  EIA  is  proposing  that  in  the  future 
information  submitted  on  the  Form  EIA- 
191  will  no  longer  be  subject  to  the 
provision  that  it  will  be  kept 
confidential  to  the  extent  that  it  satisfies 
the  criteria  for  exemption  in  the  FOLA, 
the  DOE  regulations  implementing  the 
FOIA,  and  the  Trade  Secrets  Act  (18 
use.  1905). 

EIA  experience  has  shown  that  most 
companies  do  not  hold  the  information 
confidential  and,  in  fact,  almost  all 
companies'  data  have  been  released 
under  the  FOIA  requests.  Companies 
filing  the  data  labeled  as  confidential  on 
the  current  EIA-191  would  file 
nonconfidential  data  on  the  proposed 
EIA-191. 

III.  Request  for  Conunents 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  proposed  change  to  the 
confidentiality  statement  on  form  EIA- 
191  Comments  should  be  submitted  to 
the  DOE  Desk  Officer  and  to  the  EIA 
contact  listed  above. 


Comments  submitted  in  response  to 

this  notice  will  become  a  matter  of 
public  record 

SUtutory  Auttiority:  Sections  5(a),  5(b), 
13(b),  and  52  of  Public  L,aw  93-275.  Federal 
Energy  Administration  Act  of  1974,  15  U.S.C. 
764(a),  7ft4{h).  r72(b).  and  790a. 

Issued  in  Washington.  DC  |anuary  7, 1991. 
Douglas  R.  Hale. 

Acting  Director.  Statistical  Standards,  Energy 
Information  Administration. 
|FR  Doc.  91-819  Filed  1-11-91.  8:45  am) 

BtLUNO  CODE  MSO-01-M 


Federal  Energy  Regulatory 
Commission 

I  Docket  No.  TQ«1-3-4«-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

January  7  1991. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR  "),  on  December  31, 
1990,  tendered  for  filing  as  part  of  it's 
F.E.R.C.  Gas  Tariff,  Original  Volume  No. 
1,  the  following  tariff  sheet  to  be 
effective  F'ebruary  1,  1991: 

Thirty-Seventh  Revised  Sheet  No.  18 

ANR  states  that  the  purpose  of  the 
instant  filing  is  to  implement  ANR's 
quarterly  PGA  rate  adjustment  pursuant 
to  section  15  of  the  General  Terms  and 
Conditions  of  A.NR's  TaritT 

Thirty-Seventh  Revised  Sheet  No.  18 
reflects  a  $0.0567  per  dekatherm  ("dth") 
decrease  in  the  gas  cost  component  of 
the  commodity  rate  of  ANR's  CD-l/MC- 
1  Rate  Schedules,  from  rates  reflected  in 
the  November  1, 1990  Out-of-Cycle  PGA 
in  Docket  No.  TQ91-2-48-000  and  a 
decrease  of  $0.0032  per  dth  from  rates 
reflected  in  the  January  1. 1991  Interim 
Adjustment  ("Flexible")  PGA  in  Docket 
No.  TF'91 -3-48-000. 

There  is  a  decrease  of  $0,171  in  the 
gas  cost  component  of  the  monthly  D-1 
demand  rate  from  rates  reflected  in  the 
November  1,  1990  Out-of-Cycle  PGA  and 
a  decrease  of  S0.151  from  rates  reflected 
in  the  January  1, 1991  "Flexible"  PGA. 
The  gas  cost  component  of  the  D-2 
demand  rate  decreased  by  $0.0004  from 
rates  reflected  in  the  November  1, 1990 
Out-of-Cycle  PGA.  There  is  no  change  in 
the  D-2  demand  rate  from  that  reflected 
in  the  (anuary  1,  1991  "Flexible"  PGA. 

The  instant  filing  further  reflects  a 
decrease  in  the  gas  cost  component  of 
A.NR  s  one-part  rate  applicable  to  SGS-1 
of  $0.0749  per  dth  from  rates  reflected  in 
the  November  1,  1990  Out-of-Cycle  PGA. 
There  is  also  a  decrease  of  $0.0182  per 
dth  in  the  SGS-1  rate  from  rates 
reflected  m  the  January  1, 1991 
"Flexibile"  PGA. 


ANR  states  that  copies  of  the  filing 
were  served  upon  all  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  in 
accordance  with  §i  385.214  and  385.211 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasbeU. 
Secretory. 

jFR  Doc  91-753  Filed  1-11-81,  8:45  am] 
BtUJNG  CODE  S717-01-M 


[Docket  No.  RP91-6 5-000) 

Arkia  Energy  Resources,  a  Division  of 
Arkia,  Inc^  Proposed  Changes  In  FERC 
Gas  Tariff 

January  7.  1991 

Take  notice  that  Arkla  Energy 
Resources  (AER),  a  division  of  Arkla, 
Inc..  on  December  31, 1990  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
and  First  Revised  Volume  1-A,  with  a 
proposed  effective  date  of  February  1, 
1991.  AER  simultaneously  filed  Second 
Revised  Volume  No.  1  and  First  Revised 
Volume  1-A  electronically  in 
compliance  wi*h  Commission  Order  493. 
AER  states  thai  the  proposed  tariff 
sheets  reflect  an  annual  overall 
jurisdictional  rate  increases  of 
approximately  $18.2  million,  based  on 
the  12-month  period  ending  August  31. 
1990,  as  adjusted.  AER  states  that  the 
principal  reason  for  the  proposed  rate 
increases  is  general  increases  in 
operating  expenses  since  its  last  rate 
case  was  filed. 

AER  states  that  copies  of  the  filing 
were  served  upon  AER's  jurisdictional 
customers  and  interested  state  public 
service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214),  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-749  Filed  1-11-91:  8:45  am] 

BfLUNG  CODE  6717-01-11 


[Docket  No.  TQ91-3-21-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  7. 1991 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  December  31, 1990,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff  First  Revised  Volume 
No.  1,  to  be  effective  February  1. 1991. 

Ninth  Revised  Sheet  No.  26 
Ninth  Revised  Sheet  No.  26A 
Ninth  Revised  Sheet  No.  26B 
Ninth  Revised  Sheet  No.  26C 
Eighth  Revised  Sheet  No.  163 

Columbia  states  that  the  sales  rates 
set  forth  on  Ninth  Revised  Sheet  No.  26 
reflect  an  overall  increase  of  3.81$  per 
Dth  in  the  Commodity  rate,  and  a 
decrease  of  $.312  in  the  Demand  rale.  In 
addition,  the  transportation  rates  set 
forth  on  Ninth  Revised  Sheet  No.  26C 
reflect  an  increase  in  the  Fuel  Charge 
component  of  lit  per  Dth. 

The  purpose  of  the  revised  tariff 
sheets  is  to  reflect  the  following: 

(1)  A  Current  Purchased  Gas  Cost 
Adjustment  Applicable  to  Sales  Rate 
Schedules; 

(2)  A  continuation  of  certain 
surcharges  which  were  accepted  by  the 
Commission  to  be  effective  through 
April  30, 1991; 

(3)  A  Transportation  Fuel  Charge 
Adjustment;  and 

(4)  A  Transportation  Cost  Recovery 
Adjustment. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  'jhould  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 


the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary^ 

[FR  Doc.  91-754  Filed  1-11-91;  8.45  amj 

SILLING  CODE  6717-01-M 


[Docket  No.  RP91-58-0001 

Florida  Gas  Transmission  Co.;  Petition 
for  Limited  Waiver  of  Tariff  Provisions 

January  7, 1991. 

Take  notice  that  on  December  18, 
1990,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  RP91 -58-000  a  petition  requesting 
authorization  for  waiver  of  the 
scheduling  penalty  provisions  of  Rate 
Schedules  FTS-1,  PTS-1  and  ITS-1  of 
FGT's  FERC  Gas  Tariff  for  penalties 
incurred  during  the  month  of  September, 
1990. 

FGT  states  that  good  cause  exists  to 
waive  the  scheduling  penalties  for 
September,  1990. 

Any  person  desiring  to  be  heard  or  to 
protest  to  said  petition  should  on  or 
before  January  14, 1991,  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  a  motion  to 
intervene  or  protest  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214), 
Protests  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-760  Filed  1-11-91;  8:45  amJ 

BILLING  COOE  (717-01-M 


[Docket  No.  TO91-2-46-O001 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Change  in  FERC  Gas  Tariff 

January  7, 1991. 

Take  notice  that  Kentucky  West 
Virginia  Gas  Company  (Kentucky  West) 
on  December  31, 1990,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  quarterly 
PG.A  filing,  which  includes  Twenty-Fifth 
Revised  Sheet  No.  41  to  its  FERC  Gas 
Tariff  Second  Revised  Volume  No.  1.  to 
become  effective  February  1, 1991  The 
revised  tariff  sheet  reflects  a  current 
decrease  of  $.0007  in  the  average  cost  of 
purchased  gas  resulting  in  a  Weighted 
Average  Cost  of  Gas  of  $2.4800.  It  also 
reflects  a  Deferred  Gas  Cost  Adjustment 
of  ($.0016)  in  accordance  with  the 
Federal  Energy  Regulatory 
Commission's  regulations. 

Kentucky  West  states  that,  effective 
February  1, 1991,  pursuant  to  its 
obligations  under  various  gas  purchase 
contracts,  it  has  specified  a  total  price  of 
$2.4926  per  dth.  inclusive  of  all  taxes 
and  any  other  production-related  cost 
add-ons  that  it  would  pay  under  these 
contracts, 

Kentucky  West  states  that,  by  its 
filing,  or  any  request  or  statement  made 
therein,  it  does  not  waive  any  rights  to 
collect  amounts,  nor  the  right  to  collect 
carrying  charges  applicable  thereto,  to 
which  it  is  entitled  pursuant  to  the 
mandate  of  the  Untied  States  Court  of 
Appeals  for  the  Fifth  Circuit  issued  on 
March  6, 1986,  in  Kentucky  West 
Virginia  Gas  Co.  v.  FERC,  780  F.2d  1231 
(5th  Cir.  1986),  or  to  which  it  becomes 
entitled  pursuant  to  any  other  judicial 
and/or  administrative  decisions. 

Kentucky  West  states  that  a  copy  of 
its  filing  has  been  served  upon  each  of 
its  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
inter\ene  or  protest  with  the  Federal 
Energy  Regualtory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  14, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 


1386 


Federal  Regi&ter  /  Vol.  56.  No.  9  /  Monday,  January  14.  1991  /  Notices 


with  the  Commission  and  are  available        (Docket  No.  TO  9l-2-«»-OO01 


for  public  inspection. 

Lait  0.  CMbflU. 

Secretary. 

|FR  Doc.  91-750  Filed  1-11-81,  8:45  am) 

MUJNO  COOf  (717-01-11 

(Ooai«(  Na  TA91-1-Z7-O00I 

North  Penn  Gas  Co^  Proposed 
Changes  In  FERC  Gas  Tariff 

lanuary  7. 1991 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  December  28. 
1990,  tendered  for  filing  Fourth  Revised 
Sheet  No.  3A  to  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1 

This  filing  is  North  Penn's  Annual 
PGA  rate  filing  proposed  to  become 
effective  March  1. 1991  and  is  designed 
to  reflect  changes  in  the  cost  of  gas  for 
the  period  March  1. 1991  through  May 
31,  1991.  The  changes  in  the  cost  of  gas 
for  this  period  result  in  a  decrease  of 
$1.38350  per  Mcf  to  the  G-1  Rate 
Schedule. 

North  Penn  has  also  computed  a 
surcharge  credit  of  $.29066  per  Mcf  to 
amortize  over  twelve  months  the 
overrecover'-d  purchased  gns  costs 
accumulated  in  Account  191  during  the 
period  November  1, 1989  through 
October  31. 1990. 

North  Penn  requests  waivpr  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  deemed  necessary  in  order  to 
permit  the  proposed  tariff  sheet  to 
become  effective  March  1, 1991. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  .North  Penn's 
jurisdictional  customers  and  state 
commissions  shown  on  the  service  list. 
Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission  s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  [anuary  28, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  \^_^^ 

Lois  D.  Cashcil, 
Secretary. 
(FR  Doc  91-755  Filed  1-11-91  8:45  am) 

BILLWO  COM  •717-«V4i 


Padfic  Gas  Transmission  Co.;  Change 
in  Sales  Rates  Pursuant  to  Purchased 
Gas  Adfustment 

January  7, 1991. 

Take  notice  that  on  December  31, 
1990,  Pacific  Gas  Transmission 
Company  (PGT)  submitted  for  filing 
pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations,  a  proposed 
change  in  rates  applicable  to  service 
rendered  under  Rate  Schedules  PL-1 
and  S-1,  affected  by  and  subject  to 
Paragraph  21.  "Purchased  Gas  Cost 
Adjustment"  (PGA),  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
Such  rates  are  proposed  to  become 
effective  February  1, 1991. 

PGT  stales  that  a  copy  of  this  filing 
has  been  served  on  PGT's  jurisdictional 
sales  customers  and  interested  slate 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North'Capital  Street  NE.,  'Washington, 
DC  20428,  in  accordance  with  §§  385.214 
and  JH5.211  of  the  Commissions  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU. 
Secretary. 

[FR  Doc  91-75«  Filed  1-11-91:  8:45  am) 
BIU.INO  cooc  mr-oi-n 


[Docket  Ma  TQ91-J-41-0001 

Paiute  Pipeiine  Co.;  Proposed  Change 
In  FEHC  Gas  Tariff 

January  7. 1991 

Take  notice  that  on  December  31, 
1990,  Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing,  pursuant  to  part  154 
of  the  Commission's  regulations,  a 
Quarterly  Adjustment  in  Rates  for 
junsdictionai  gas  service  rendered  to 
sales  customers  served  under  rate 
schedules  affected  by  and  subject  to  the 
PGA  provisions  contained  in  section  9  of 
the  General  Terms  and  Conditions  of 
Paiute's  FERC  Gas  Tariff,  Original 
Volume  No.  1. 


Paiute  tendered  Eighteenth  Revised 
Sheet  No.  10  to  Original  Volume  No.  1  of 
its  tariff,  which  reflects  a  proposed 
decrease  of  39.55  cents  per  dekatherm  in 
its  commodity  sales  rate  compared  to 
that  in  effect  on  December  1, 1990.  The 
proposed  effective  date  for  the  tendered 
tariff  sheet  is  February  1, 1991. 

Paiute  also  tendered  for  filing 
Substitute  Seventeenth  Revised  Sheet 
No.  10,  to  be  effective  December  1, 1990. 
in  order  to  bring  Paiute's  surcharge  rate 
set  forth  in  its  October  31,  1990  out-of- 
cycle  PGA  filing  in  Docket  No.  TQ91-1- 
41-000  to  the  same  level  reflected  in 
Paiute's  subsequent  November  .10.  1990 
compliance  filing  submitted  ir  Paule's 
annual  PGA  proceeding  tn  Dotkei  No, 
TA91-1-41-002. 

Paiute  stales  that  copies  of  this  filing 
have  been  mailed  to  all  jurisdictional 
sales  customers  of  Paiute,  interested 
parties  and  affected  state  regulatory 
agencies. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC.  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  14. 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  pf*rson  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc  91-751  Filed  1-11-91;  8:45  am) 

BILUMG  cooc  •717-01-11 


(Docket  Nos.  TA91-1-2S-000,  Tiyi91-9-28- 
0001 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  7.  1991 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
December  28. 1990,  tendered  for  filing 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

Eighty-Fourth  Revised  Sheet  No.  3-A 
Sixty-First  Revised  Sheet  No.  3-B 
Eighth  Revised  Sheet  .\o.  3-B  1 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  March  1, 1991. 

Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith 
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reflect  the  following  changes  to 
Panhandle's  rates: 

(1)  A  decrease  of  ($1.20)  for  Dl 
pursuant  to  section  22  of  the  General 
Terms  and  Conditions  of  Panhandle's 
tariff  (ANGTS  tracking  mechanism);  and 

(2)  An  increase  of  $.142  for  Dl  and  a 
decrease  of  (0.32C)  for  D2  pursuant  to 
section  18.4  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(pipeline  suppliers'  demand  costs). 

(3)  An  increase  of  7.53*  per  Dt  in  the 
non-gas  commodity  rate  pursuant  to 
section  22  of  the  General  Terms  and 
Conditions  of  Panhandle's  tariff 
(ANGTS  tracking  mechanism). 

Panhandle  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  5  154.305  (Annual  PGA 
filing)  of  the  Commission's  Regulations 
and  pursuant  to  i§  18.1  and  18.4 
(Purchased  Gas  Demand  Rate 
Adjustments  by  Pipeline  Suppliers)  and 
section  22  (ANGTS  tracking  mechanism) 
of  Panhandles  FERC  Gas  Tariff. 
Original  Volume  No.  1  to  reflect  the 
changes  in  Panhandle's  jurisdictional 
sales  rates  effective  March  1, 1991. 

Panhandle  states  that  it  should  be 
noted  that  by  orders  dated  June  30, 1989. 
August  4, 1969  and  August  28, 1989, 
issued  in  Docket  Nos.  RP89-185-000,  et 
al.  the  Conunission  accepted  for  filing 
Section  25  (Seasonal  Sales  Program)  of 
Panhandle's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  Pursuant  to  §  25.31 
thereof,  §§  18.2, 18.3, 18.5, 18.6, 18.7  and 
18.8  are  suspended  until  re-established 
in  accordance  with  §  25.32.  Accordingly. 
Panhandle  is  reflecting  as  a  current 
adjustment  only  the  changes  in  its 
jurisdictional  sales  rates  mentioned 
above. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
Jurisdictional  sales  customers  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  wilh  §§  385.214 
and  325.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  28, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceed'ng 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CashelL 

Secretar})' 

[FR  Doc.  91-757  Filed  1-11-91;  8:45  am] 

MLUMQ  cooc  (717-01-11 


[Docket  No.  RP91-62-000] 

Superior  Offshore  Pipeline  Co.; 
Proposed  Initial  Depreciation  Rate 

)anuar>'7.  1991 

Take  notice  that  on  December  28, 
1990,  Superior  Offshore  Pipeline 
Company  C'SOPCO")  filed,  a  "Notice  of 
Proposed  Initial  Depreciation  Rate 
Determination"  and  supporting 
documentation  necessary  to  implement 
an  initial  system-wide  depreciation  and 
amortization  rate  of  2.15%  per  year.  The 
filing  seeks  approval  of  SOPCO's 
depreciation  and  amortization  rate 
pursuant  to  the  Commission's  exercise 
of  its  authority  under  section  9  of  the 
Natural  Gas  Act  (NGA).  The  filing  is  not 
being  made  as  a  rate  change  application 
under  section  4  of  the  NGA.  The 
proposed  effective  date  of  the  initial 
depreciation  and  amortization  rate 
proposed  herein  is  January  1, 1991. 

SOPCO  states  that  the  sole  purpose  of 
this  filing  is  to  comply  with  the  Final 
Audit  Report  issued  October  15, 1990  by 
the  Chief  Accountant  of  the  Commission 
in  Docket  No.  FA89-57-000.  which 
directed  SOPCO  to  file  an  initial 
depreciation  and  amortization  rate  with 
the  Commission  on  or  before  December 
31, 1990  in  order  to  resolve  SOPCO's 
outstanding  FERC  audit  proceeding. 
SOPCO  proposes  to  set  an  initial 
depreciation  and  amortization  rate  of 
2.15%  per  year  for  ratemaking  and 
accounting  purposes.  SOPCO  further 
states  that  no  change  in  the  level  of 
SOPCO's  currently  effective  Rate 
Schedules  T-1  and  T-2  firm  and 
interruptible  transportation  rate  of 
$0.0100  per  MMBtu  is  sought  herein. 
SOPCO  further  requests  that  the 
proposed  initial  depreciation  and 
amortization  rate  be  allowed  to  become 
effective  as  of  January  1. 1991. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulaton,'  Commission,  825  N 
Capitol  Street.  NE..  Washington,  DC 
20426  in  accordance  with  rules  214  and 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  sach  motions  or  protests 
should  be  filed  on  or  before  January  28. 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  0  CaslwU, 

Secretary. 

(FR  Doc  91-759  Filed  1-11-91:  8:45  am] 

BILLING  cooc  •717-01-« 


(Docket  No*.  RPe8-67-000,  RP88-8 1-000. 
RPe8-221-000,  RP90-1 19-000,  (Phase  1/ 
Ra(e«>] 

Texas  Eastern  Transmission  Corp., 
Informal  Settlement  Conference 

)anuar>'  7. 1991. 

Take  notice  that,  at  the  request  of 
Texas  Eastern  Transmission 
Corporation,  a  conference  will  be 
convened  in  this  proceeding  on  January 
30, 1991  at  10  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street.  NE.,  Washington.  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  several  issues  remaining  in 
this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.162(c),  or  any  participant  as  defined 
by  18  CFR  385. 162(b)  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Dennis  H.  Melvin  (202)  208-0042  or 
Arnold  H.  Meitz  (202)  208-0737, 
Lois  O  CaaiwU. 
Secretary 
|FR  Doc  91-756  Filed  1-11-91,  8:45  amj 

BILUNG  cooc  0717-01-11 


[Docket  No.  TQ9 1-2-49-000) 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Purchased  Gas  Adjustment 
Filing 

January  7  1991 

Take  notice  that  on  December  31, 
1990,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  .-Avenue.  Bismarck, 
North  Dakota  58501.  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets: 

First  Revised  Voluine  No.  1 

Thirty-second  Revised  Sheet  No  10 
Original  Volume  No.  1-A 

Twenty-fifth  Revised  Sheet  No.  11 
Thirt>-first  Revised  Sheet  No.  12 
Fifteenth  Revised  Sheet  No.  97A 
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Original  Volume  No.  1-B 

Twentieth  Revised  Sheet  No.  10 
Twentieth  Revised  Sheet  No.  11 

Original  Volume  No.  2 

Thirty-third  Revised  Sheet  No.  10 
Twenty-sixth  Revised  Sheet  No.  IIB 

The  proposed  effective  dale  of  the 
tariff  sheets  is  February  1, 1991. 

Williston  Basin  states  that  Thirty- 
second  Revised  Sheet  No.  10  (First 
Revised  Volume  No.  1)  and  Thirty-third 
Revised  Sheet  No.  10  (Original  Volume 
No.  2)  reflect  an  increase  in  the  Current 
Gas  Cost  Adjustment  applicable  to  Rate 
Schedules  G-1,  SGS-1,  E-1  and  X-1  of 
4.439  cents  per  dkt  as  compared  to  thai 
contained  in  the  Company's  September 
28, 1990  PGA  filing  in  Docket  No.  TQ91- 
1-49-O00,  which  became  effective 
November  1, 1990. 

Willislon  Basin  further  states  that 
Twenty-fifth  Revised  Sheet  No.  11, 
Thirty-first  Revised  Sheet  No.  12  and 
Fifteenth  Revised  Sheet  No.  97A 
(Original  Volume  No.  1-A),  Twentieth 
Revised  Sheet  Nos.  10  and  11  (Original 
Volume  No.  1-B).  Thirty-third  Revised 
Sheet  No.  10  and  Twenty-sixlh  Revised 
Sheet  No.  IIB  (Original  Volume  No.  2) 
reflect  an  increase  of  .101  cents  per  dkl 
in  ihe  fuel  reimbursement  charge 
component  of  the  Company's  relevant 
transportation  rates  as  compared  to  thai 
contained  in  the  Company's  September 
28. 1990  filing  in  Docket  No.  TQ91-1^&- 
000.  Such  increase  in  the  fuel 
reimbursement  charge  is  a  result  of  the 
changes  in  Williston  Basin's  average 
cost  of  purchased  gas. 

Consistent  with  the  Company's  filing 
of  both  primary  and  alternative  tariff 
sheets  in  Docket  No.  RP91-56-000, 
which  filing  is  pending  before  the 
Commission.  Williston  Basin  also 
submitted  alternate  tariff  sheets  for 
filing  to  become  a  part  of  Williston 
Basin's  FERC  Gas  Tariff  in  the  event 
that  the  Commission  requires  the  use  of 
the  alternate  tariff  sheets  submitted  in 
Docket  No.  RPgi-56-000. 

The  tariff  sheets  filed  by  Williston 
Basin  also  incorporate  the  base  tariff 
rate  revisions  filed  by  the  Company  on 
December  14. 1990  in  Docket  No.  RP90- 
2-001.  the  Gas  Research  funding  unit 
filed  on  November  30, 1990  in  Docket 
No.  TM91-2^9-000  and  the  partial 
recovery  of  additional  take-or-pay 
buyout/buydown  costs  sought  by 
Williston  Basin  in  a  December  17, 1990 
filing  in  Docket  No.  RP91-56-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385,211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  14, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-752  Filed  1-11-61;  8:45  amj 

•ILLINQ  COOC  «717-01-il 


ENVIR0NMEF4TAL  PROTECTION 
AGENCY 

(FRL-3897-21 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
iCR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  February  13. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

OfFice  of  Air  and  Radiation 

Title:  Information  Requirements  for 
Importation  of  Nonconforming  Vehicles. 
(ICR  «0010.04;  0MB  #2060-0095).  This 
is  an  extension  of  the  expiration  date  of 
a  currently  approved  collection. 

Abstract:  Importers  of  nonconforming 
motor  vehicles  or  engines  for  resale 
must  provide  EPA  with  information 
sufficient  to  determine  whether  these 
vehicles/engines  have  been  brought  into 
conformity  with  Federal  requirements. 
The  information  required  includes: 
vehicle/engine  identification,  vehicle/ 
engine  emissions  test  results,  U.S. 
Customs  entry  data,  and  importer/ 
owner  name  and  address,  together  with 
certification  that  all  the  information 
given  is  correct.  EPA  uses  this 


information  to  ensure  compliance  with 
the  Clean  Air  Act. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .5 
hour  per  response  for  reporting,  and  113 
hours  per  recordkeeper  annually.  The 
estimated  reporting  burden  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed  and  review  the  collection  of 
information. 

Respondents:  Importers  of 
nonconforming  vehicles  or  engines  for 
resale, 

Estimated  No.  of  Respondents:  3,050 

Estimated  No.  of  Responses  per 
Respondent:  3.5 

Estimated  Total  Annual  Burden  on 
Respondents:  6,447  hours 

Frequency  of  Collection:  Upon 
importation  of  vehicle  or  engine. 

Send  comments  regarding  the  burden 
estimates,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch,  401  M  Street,  SW.. 

Washington.  DC  20460 
and 
Nicolas  Garcia,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs,  726  Jackson  Place, 

NW..  Washington.  DC  20530 

Dated;  January  3, 1991. 
Paul  Lapsley. 

Regulatory  Management  Division. 
[FR  Doc.  91-809  Filed  1-11-91;  8;45  amj 

BILUNa  COOC  e56O-50-« 


[FRL-3897-31 

Science  Advisory  Board 
Environmental  Engineering  Committee 
Open  Meeting 

February  7-8, 1991. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pubic  Law  92^63. 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's)  Environmental 
Engineering  Committee  (EEC),  will 
conduct  a  planning,  coordination  and 
review  meeting  on  Thursday,  February 
7,  and  Friday,  February  6, 1991.  The 
meeting  will  be  in  the  Caucus  Room  of 
the  One  Washington  Circle  Hotel,  One 
Washington  Circle,  NW..  Washington, 
DC  20037.  The  meeting  will  begin  at  9 
a.m.  on  Thursday,  February  7th  and  8:30 
a.m.  on  Friday,  February  8th  and  will 
adjourn  no  later  than  3  p.m.  on  February 
8th. 

At  this  meeting,  the  EEC  will  plan  and 
coordinate  upcoming  EEC  review 
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activities,  discuss  the  status  of  reviews- 
in-progres»  and  review  briefings  on 
possible  additional  review  topics  for  FY 
1991  and  beyond.  Reviews-in-progress 
include  the  Leachability  Subcommittee's 
current  working  draft  on 
recommendations  and  rationale  for 
analysis  of  contaminant  release,  a  draft 
letter  resulting  from  the  OSW^R 
Modeling  Subcommittee  consultation  of 
December  7, 1990,  and  a  draft  letter 
resulting  from  the  Municipal  Solid 
Waste  (MSWJ  Recycling 
Subcommittee's  consultation  of 
December  19, 1990  on  the  potential 
hazards  of  MSW  recycling.  The  EEC 
plans  to  receive  a  briefing  by  the  staff  in 
the  Corrective  Action  Branch  of  the 
Office  of  Solid  Waste  (OSW)  on 
advances  in  ground  water  monitoring. 
The  EEC  will  conduct  a  consultation  to 
assist  the  Information  Management  Staff 
(IMS)  of  the  Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)  in 
selection  of  an  Agency-wide  panel  or 
task  force  on  modeling  as  an 
implementation  phase  of  OSWER's 
Models  Management  Initiative. 

Other  EEC  FY  1991  topics  which 
require  planning  and  coordination  will 
be  discussed,  but  will  not  be  reviewed 
at  this  time.  It  is  also  expected  that 
topics  requiring  coordination  with  other 
SAB  standing  committees  and  ad-hoc 
subcommittees  will  be  addressed  as 
time  permits. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  on  the  meeting  or  those  who 
wish  to  submit  written  comments  or 
who  wish  to  attend  should  contact  Dr. 
K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  or  Mrs.  Marcy  Jolly. 
Secretary.  Science  Advisory  Board 
(AlOlF).  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460.  at  202/ 
382-2552  by  January  31, 1991.  Seating 
will  be  on  a  first  come  basis. 

Dated:  January  7, 1991, 
Donald  G.  Barnes, 

Staff  Director.  Science  Advisory  Board 
(AlOlFI. 
(FR  Doc.  91-806  Filed  1-11-«1:  8:45  am) 

BILUNQ  CODE  65«0-5»-« 


(OPTS-S3133;  FRL  3842-4] 

Premanufacture  Notices;  Monthly 
Statu*  Report  for  JULY  1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summarj'.  This  is  the  report  for 
JULY  1990. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 
ADOREStES:  Written  comments, 
identified  with  the  document  control 
number  "(OPTS-53133)"  and  the  specific 
FWN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm  UlOO. 
Washington.  DC  20460.  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm 
EB-44. 401  M  St..  SW..  Washington.  DC 
20480  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  wiU  identify:  (a)  PMNs 
received  during  JULY;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  JULY;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  JULY;  (d]  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  JULY;  and  (e)  PMNs 
for  which  the  review  period  has  been 
suspended.  Therefore,  the  JULY  1990 
PMN  Status  Report  is  being  published. 

Dated:  January  8, 1991. 
Steven  Newbuig-RinB, 

Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 

Premanufacture  Notice  Monthly  Status 
Report  for  JULY  1990 

I.  169  Premanufacture  notices  and  exemption 
requests  received  during  the  month: 


PMN  No. 


SUMMARY:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 


90-1594 
90-1598 
90-1602 
90-1806 
90-1611 
90-1615 
90-1620 
90-1624 
90-1628 
90-1632 
90-1636 
90-1640 


90-1595 
90-1599 
90-1603 
90-1607 
90-1612 
90-1616 
90-1621 
90-1625 
90-1629 
90-1633 
90-1637 
90-1641 


90-1596 
90-1600 
90-1604 
90-1609 
90-1613 
90-1618 
90-1622 
90-1626 
90-1630 
90-1634 
90-1638 
90-1642 


90-1597 
90-1601 
90-1605 
90-1610 
90-1614 
90-1619 
90-1623 
90-1627 
90-1631 
90-1635 
90-1 S39 
90-1643 


90-1644 

90-1648 

90-1652 

90-1656 

90-1660 

90-1664 

90-1668 

90-16-2 

90-16-6 

90-1680 

90-1684 

90-1688 

90-1992 

90-1697 

90-1701 

90-1-05 

90-1-09 

90-1-13 

90-1-17 

90-1-21 

90-1^25 

90-1729 

90-1733 

90-1737 

90-1741 

90-1745 

90-1749 

90-0248 

90-0250 


Y  90-0254 

Y  90-0258 


P  9ty-1645 
P  90-1649 
P  90-1653 
90-1657 
90-1681 
90-1665 
90-1669 
90-1673 
90-16"' 
P  90-1681 
P  90-1685 
P  90-1689 
P  90-1693 
P  90-1698 
P  90-1702 
P  90-1706 
90-1710 
90-1714 
90-1718 
90-1722 
P  90-1726 
P  90-1730 
90-1^34 
90-1738 
90-1-42 
90-1746 
90-1750 
90-0247 

Y  90-0251 

Y  90-0255 


90-1648 
90-1650 
90-1654 
90-1658 

90-1662 

90-1666 

90-16-0 

90-16-4 

90-18-8 

90-1682 

90-1686 

90-1690 

90-1694 

90-1699 

90-1703 

90-1707 

90-1711 

90-1715 

90-1-19 

90-1723 

90-1-27 

90-1-31 

90-1735 

90-1739 

90-1743 

90-1747 

90-l''51 

90-0248 

90-0252 

90-0256 


P  90-1647 
P  90-1651 
P  90-1655 
P  90-1659 
P  90-1663 
P  90-1667 
90-1671 
90-16-5 
90-16-9 
90-1683 
P  90-1687 
P  90-1691 
90-1696 
90-1700 
90-1704 
90-1708 
90-1712 
90-1-16 
90-1720 
90-1724 
90-1728 
90-1-32 
90-1-36 
90-1740 
90-1-44 
90-1-48 
90-1940 
90-0249 
90-0253 
90-0257 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
Y 
Y 
Y 


n.   218  Premsnufacture  noticM  received 
previously  and  still  under  ^e^^ew  at  the  end  of 
the  month: 


PMN  No. 


84-0660 

86-1607 

87-0723 

87-1881 

88-^19 

88-0515 

88-0918 

88-1211 

88-1568 

88-1621 

88-1632 

88-1783 

88-1937 

88-1984 

88-2000 

88-2177 

88-2186 

88-2213 

88-2231 

88-24-3 

88-2530 

89-00^ 

8SM)292 

89-0388 

89-0589 

8*-08e7 

89-095- 

89-0977 

89-1010 

89-1125 

90-0013 

90-0187 

90-0231 

90-0260 

90-0319 

90-0335 

90-0372 

90-0405 


85-0433 
86-1771 
87-1555 
87-1882 
88-0320 
88-0576 
88-1020 
88-1212 
88-1618 
88-1622 
88-1690 
88-1807 
68-1938 
88-1985 
88-2001 
88-2179 
86-2196 
88-2228 
88-2236 
88-2484 
88-2568 
89-0225 
8SM)321 
89-0387 
89-0721 
89-0870 
89-0958 
89-0978 
89-1038 
89-1148 
90-0142 
90-0211 
90-0237 
90-0261 
90-0321 
90-0347 
90-0383 
90-0406 


85-0619 
87-0105 
87-1760 
88-0083 
88-0353 
86-0838 
88-1021 
88-1473 
88-1619 
88-1630 
88-1761 
88-1809 
88-1960 
88-1995 
88-2100 
88-2180 
86-2210 
88-2229 
88-2237 
88-2518 
89-0089 
89-0254 
8&-0326 
89-0538 
89-0764 
89-0924 
8&-0959 
89-09-9 
89-1  a58 
90-0002 
90-0158 
90-0220 
90-0248 
90-0262 
90-0331 
90-0360 
90-0384 
90-0440 


86-1602 
87-0323 
87-1872 
88-0217 
86-0468 
88-0894 
88-1035 
88-1567 
88-1620 
88-1631 
88-1763 
88-1811 
88-1982 
88-1999 
88-2169 
88-2181 
88-2212 
88-2230 
88-2469 
88-2529 
89-0090 
89-0279 
89-0385 
89-0539 
89-0775 
89-0942 
89-0963 
89-0980 
89-1104 
90-0009 
90-0159 
90-0226 
90-0249 
90-0263 
90-0333 
90-0364 
90-0404 
90-0441 
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90-0456 
90-0550 
90-0564 
90-0594 
90-0657 
90-0707 
90-1311 
90-1321 
90-1353 
90-1366 
90-1422 
90-1473 
90-1515 
90-1525 
90-1529 
90-1541 


90-0460 
90-0556 
90-0578 
90-0603 
90-0687 
90-1280 
90-1318 
90-1322 
90-1357 
90-1384 
90-1454 
90-1511 
90-1518 
90-1528 
90-1530 
90-1555 


90-0489 
90-0559 
90-0581 
90-0608 
90-0668 
90-1285 
90-1319 
90-1337 
90-1358 
90-1393 
90-1464 
90-1513 
90-1517 
90-1527 
90-1531 
90-1550 


90-0512 
90-0560 
90-0584 
90-0643 
90-0669 
90-1J08 
90-1320 
9(V1338 
90-1364 
90-1413 
90-1472 
90-1514 
90-1518 
90-1528 
90-1535 
90-1564 


P  90-1565  P  90-1592 


III,  509  Premanufacture  notices  and 
exemption  request  for  which  thcnotice  review 
period  ha."!  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  sijfn;fy  that 
the  chemical  has  been  added  to  the  Inventory) 


PMN  No. 


87-1192 
89-0701 
90-0625 
90-0630 
90-0634 
90-0638 
90-0642 
90-0646 
90-0650 
90-0654 
90-0659 
90-0663 
90-0670 
90-0674 
90-0678 
90-0682 
90-0686 
90-0690 
90-0701 
90-0705 
90-0710 
90-0714 
90-0718 
90-0722 
90-0752 
90-0765 


8a-0671 
89-1005 
90-0627 
90-0631 
90-0635 
90-0639 
90-0643 
90-0647 
90-0651 
90-0655 
90-0660 
90-0664 
90-0671 
90-0675 
90-0679 
90-0663 
90-0687 
90-0698 
90-0702 
90-0706 
90-0711 
90-0715 
90-0719 
90-0723 
90-0761 
90-0766 


88-1844 
90-0299 
90-0628 
90-0632 
90-0636 
90-0640 
90-0644 
90-0648 
90-0652 
90-0656 
90-0661 
90-0665 
90-0672 
90-0678 
90-0680 
90-0684 
90-0688 
90-0699 
90-0703 
90-0708 
90-0712 
90-0716 
90-0720 
90-0724 
90-0763 
90-0768 


88-2271 
90-0624 
90-0629 
90-0633 
90-0637 
90-0641 
90-0645 
90-0649 
90-0653 
90-0658 
90-0662 
90-0666 
90-0673 
90-0677 
90-0681 
90-0685 
90-0689 
90-0700 
90-0704 
90-0709 
90-0713 
90-0717 
90-0721 
90-0751 
90-0764 
90-0770 


P  90-0"  1 

P  90-0773 

P  80-0774 

P  90-0778 

P  90-0789 

P  90-0793 

P  90-()8(X) 

P  90-0801 

P  90-0803 

P  90-0804 

P  90-0605 

P  90-0848 

P  90-0859 

P  90-0861 

P  90-08ti8 

P  90-0888 

P  90-0914 

P  90-0916 

p  iVMWia 

P  90-0927 

P  90-0928 

P  90-0929 

p  90-09;io 

P  90-0948 

P  90-0949 

P  90-0950 

P  90-09S1 

P  90-0952 

P  90-0953 

P  90-0954 

P  90-095.-. 

P  90-0956 

P  90-0957 

P  90-0958 

P  iW-0959 

P  90-0960 

P  90-0961 

P  90-0962 

P  90-0963 

P  90-0964 

P  90-0965 

P  90-0966 

P  90-0!5(r 

P  90-0968 

P  90-0969 

P  9O-0*)-0 

P  90-09"! 

P  90-0972 

P  90-09-3 

P  90-0974 

p  90-09- S 

P  90-0976 

P  90-0977 

P  90-0978 

P  9(M)9"'- 

P  90-0980 

P  90-0981 

P  90-0982 

P  90-0983 

P  90-0984 

P  90-0965 

P  90-0986 

P  90-098" 

P  90-0980 

P  90-0989 

P  90-0990 

P  90-0991 

P  9O-0992 

P  90-099 J 

P  90-0994 

P  90-()9<)r. 

P  90-0996 

P  90-0997 

P  90-0998 

P  90-0999 

P  90-1000 

P  90-1001 

P  90-1002 

P  9O-10<13 

P  90-1004 

P  9O-10C5 

P  90-1006 

P  90-1007 

P  90-1008 

P  90-1009 

P  90-1010 

P  90-1011 

P  90-1012 

P  90-1013 

P  90-1014 

P  90-1015 

P  90-1016 

P  90-1017 

P  90-1018 

P  90-1019 

P  90-1020 

P  90-1021 

P  90-1022 

P  90-1,023 

P  90-1024 

P  90-1025 

P  90-1026 

P  90-1027 

P  90-1028 

P  90-1029 

P  90-1030 

P  90-1  u.!l 

P  90-1032 

P  90-1033 

P  90-1034 

P  90-1025 

P  90-1038 

P  90-1037 

P  90-1038 

P  90-1039 

P  90-1040 

P  90-1041 

P  90-1042 

P  90-1043 

P  90-1044 

P  90-1045 

P  90-1046 

P  90-1047 

P  90-1048 

P  90-1049 

P  90-1050 

P  90-1051 

P  90-1052 

P  90-1053 

P  90-1054 

P  90-1055 

P  90-1056 

P  90-1057 

P  90-1058 

P  90-1059 

P  90-1060 

P  90-1061 

P  90-1062 

P  90-1063 

P  90-1064 

P  90-1065 

P  90-1066 

P  90-1007 

P  90-1068 

P  90-1069 

P  90-1070 

P  90-1071 

P  90-1072 

P  90-1073 

P  90-1074 

P  90-1075 

P  90-1076 

P  90-1077 

P  9O-10"8 

P  90-1079 

P  90-1080 

P  90-lOHl 

P  90-1082 

P  90-1083 

P  90-1084 

P  90-1085 

P  90-1086 

P  90-1087 

P  90-1088 

P  9t)-10H9 

P  90-1090 

P  90-1091 

P  90-1092 

P  90-1093 

P  90-1094 

P  90-1095 

P  90-1096 

P  90-1097 

P  90-1098 

P  90-1099 

P  90-1100 

P  90-1101 

P  90-1102 

P  90-1103 

P  90-1104 

P  90-1105 

P  90-1106 

P  90-1107 

P  90-1108 

P  90-1109 

P  90-1110 

P  90-1111 

P  90-1112 

P  90-1113 

P  90-1114 

P  90-1115 

P  90-1116 

P  90-1117 

P  90-1118 

P  90-1119 

P  90-1120 

P  90-1121 

P  9<Vn22 

P  90-1123 

P  90-1124 

P  90-1125 

P  90-1126 

P  90-1127 

P  90-1128 

P  90-nj9 

P  90-1130 

P  90-1131 

P  90-1132 

P  90-1133 

P  90-1134 

P  90-1135 

P  90-1136 

P  90-1137 

P  90-1138 

P  90-1139 

P  90-1140 

P  90-1141 

P  90-1142 

P  90-1143 

P  90-1144 

P  90-1145 

P  90-1146 

P  90-1147 

P  90-1148 

P  90-1149 

P  90-1150 

P  90-1151 

P  90-1152 

P  90-1153 

P  90-1154 

P  90-1155 

P  90-1156 

P  90-1157 

P  90-1158 

P  90-1159 

P  90-1160 

P  90-1161 

P  90-1162 

P  90-1163 

P  90-1164 

P  90-1165 

P  90-1166 

P  90-1167 

P  90-1168 

P  90-1169 

P  90-1170 

P  90-1171 

P  90-1172 

P  90-1173 

P  90-1174 

P  90-1175 

P  90-1176 

P  90-1177 

P  90-1178 

P  90-1179 

P  90-1180 

P  90-1181 

P  90-1182 

P  90-1183 

P  90-1184 

P  90-1185 

P  90-1186 

P  90-1187 

P  90-1188 

P  90-1189 

P  90-1190 

P  90-1191 

P  90-1192 

P  90-1193 

P  90-1194 

P  90-1195 

P  90-1196 

P  90-1197 

P  90-1198 

P  90-1199 

P  90-1200 

P  90-1201 

P  90-1202 

P  90-1203 

P  90-1204 

P  90-1205 

P  90-1206 

P  90-1207 

P  90-1208 

P  90-1209 

P  90-1210 

P  90-1211 

P  90-1212 

P  90-1213 

P  90-1214 

P  90-1215 

P  90-1218 

P  90-1217 

P  90-1218 

P  90-1219 

P  90-1220 

P  90-1221 

P  90-1222 

P  90-1223 

P  90-1224 

P  90-1225 

P  90-1226 

P  90-1227 

P  90-1228 

P  90-1229 

P  90-1230 

P  90-1231 

P  90-1232 

P  90-1233 

P  90-1234 

P  90-1235 

P  90-1236 

P  90-1237 

P  90-1238 

P  90-1239 

P  90-1240 

P  90-1241 

P  90-1242 

P  90-1243 

P  90-1244 

P  90-1245 

P  90-1246 

P  90-1247 

P  90-1248 

P  90-1249 

P  90-1250 

P  90-1251 

P  90-1252 

P  90-1253 

P  90-1254 

P  90-1255 

P  90-1256 

P  90-1257 

P  90-1258 

P  90-1259 

P  90-1260 

P  90-1261 

P  90-1262 

P  90-1263 

P  90-1264 

P  90-1265 

P  90-1266 

P  90-1267 

P  90-1268 

P  90-1269 

P  90-1270 

P  90-1273 

P  90-1274 

P  90-1275 

P  90-1276 

P  90-1277 

P  90-1278 

P  90-1279 

P  90-1281 

P  90-1232 

P  90-1283 

P  90-1284 

P  90-1286 

P  90-1287 

P  90-1288 

P  90-1289 

P  90-1290 

P  90-1291 

P  90-1292 

P  90-1293 

P  90-1294 

P  90-1295 

P  90-1296 

P  90-1297 

P  90-1293 

P  90-1299 

P  90-1300 

P  90-1301 

P  90-1302 

P  90-1303 

P  90-1304 

P  90-1305 

P  90-1306 

P  90-1307 

P  90-1309 

P  90-1310 

P  90-1312 

P  90-1313 

P  90-1314 

P  90-1315 

P  90-1316 

P  90-1317 

P  90-1375 

P  90-1376 

Y  90-0234 

Y  90-0235 

Y  9O-0236 

Y  90-0237 

Y  90-0238 

Y  90-0239 

Y  90-0240 

Y  00-0241 

Y  90-0242 

Y  90-0243 

Y  90-0244 

Y  90-0245 

Y  90-0246 

Y  90-0247 

Y  90-0248 

Y  90-0249 

tv.  85  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  manufacture 


PMN  No 


Identity/ Generic  Name 


P  81-0002 
P  82-0228 


S3-0288 
83-0490 
83-1157 
63-1222 
83-1227 
84-1134 
85-00S2 
85-0228 
65-1398 
66-1224 
87-1223 
87-1277 
87-1664 
68-0363 
68-0837 


P  e«-1875 


G  Water  reducib<o  »4liconi28d  alkyd  ream „ 

2-PropenoK:  acid,  mettiylester,  ()eniene,  diethenyl  1 ,3-propanediamine,  n,/MJimethyl  methane,  chloro. . 


G  1  Methyl- 1-phenylethyl  peroxyester    

G  Modified  coconut-phthalic-mixed  polyol  alkyd  polymer.. 

Q  Subatrtuted  oxirane 

G  Subatituled  alkyl  halide 

Q  Perhalo  alkoxy  ether ». „ . 

G  Hydroxy  acrylic  reain ™...„.....................™... 

G  Hydrol(yethvttnlopo^yalco^lo(. 
G  Dtsubatitutad  pyndinium  bromide. 


Q  Aliphatic  potyurethane  agueoua  diapertion „., 

G  Titanium(4  .t- )alkanolamine  polyol  complex _„ 

G  Bi8(aubaQtuted  phenyi)cycioaikane. -„,.._«......»« . 

G  Vinylacetate  acrylata  copolymer.  .„ _ „ „,...... 

G  Subatituted  aromatic  amude 

Q  Aliphatic  amine  derivativa  and  aliphatic  amine  denvative  copolymer.. 
G  Epoxy  ream 


Q  Polyamide  from  aliphatic  diamine  and  aliphatic  diacid. 


Dateof 
Commencement 


May  22,  1990. 
September  6, 

1963. 
June  4,  1990. 
May  25,  1990. 
January  31,  1990. 
January  17,  1990. 
February  5,  1990. 
March  6.  1985. 
May  15.  1990. 
June  15,  1990. 
June  30,  1990. 
June  13.  1990. 
Juner  1990. 
June  11.  1990. 
June  20.  1990. 
June  6.  1990. 
September  23. 

1969. 
June  18.  1990. 
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IV.  85  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  manufacture— Continued 


PMN  No 


88-2019 
88-2051 
89-0042 
89-0265 
89-0272 
89-0273 
89-0353 
69-0380 
89-0388 
89-0465 
89-0492 
89-0510 
89-0518 
89-0519 
89-0520 
89-0593 


Identity /Generic  Name 


G  Substrtued-aubstituted-substituted-tienzene  polymer  aminomethylated.  dimethytated. 

G  Substituted  phthalic  anhydnde 

G  Acrylic  solution  resin — 

G  Ethylene  copolymer - — 

G  Isocyanate  terminated  urethane  prepolymer 

G  Substituted  aromatic  ketone „._™.™~~ 

G  Alkyd  reain 

G  Substituted  pyrylium  salt 

G  Alkyteneamine  alkylphenol  mannish - 

G  Tokjene  diisocyanate  prepolymer „™._ . —. 

G  Epoxy  modified  polyester  polymer 

G  Polyamido  poiyurea 

G  Toluene  diisocyanate  prefiolymer. 
G  Toluene  diisocyanate  prepolymer. 
G  Organosikjxane. 


Date  oi 
Commencement 


P  89-0629 
P  89-0749 
P  89-0758 
P  89-0769 
P  89-0794 

P  89-0927 
P  69-0938 
P  89-0961 
P  89-1065 
P  89-1073 

P  89-1074 

P  89-1075 

P  89-1076 

P  89-1077 


G  Reaction  product  ol  sodium  metabisulfite  with  polymer  of  polyalkytene  glycol,  alkyldiol.  and  monocyclic  dicartxDxylic  acid,  dialkyl 
ester . 

G  Alkanal  alkyl  substituted  oxide    

G  Methacrylated  polyurethane  prepolymer,  methacrylated  MDI  mixture...._™_ — — ■; — 

G  Potassium  salt  of  maleate  ester   — — 

G  Reaordnol-formaWehyde  resin     

G  Cyck>hexanamine  4,  4  -methylene  bis-/V-(2-hydroxy-3-(4-(methyi-l-(4-(oxirany1methoxy)  phenyl)  ethyl)  phenoxy)  propyl)  deriva- 
tives.. 

G  Substituted  aromatic  amide - - - 

G  Substituted  naphthalene  disulfonic  acid — — —.— — 

G  Sutwtituted  aniline •••• —• — " 

G  Aliphatic  amine  salt  of  phosphonc  acid — ■• 

G  Diureas - " 


G  Otureas. . 
G  Diureas. . 
G  Diureas. . 


G  Diureas.. 


90-0089 

90-0106 

90-0113  '• 

90-C183 

90-0293 

90-0348 

90-0380 

90-0384 

90-0389 

90-0410 

90-0412 

90-0413 

90-0417 

90-0418 

90-0438 

90-0450 

90-0451 

90-0467 

90-0494 

90-0495 

90-0518 

90-0519 

90-0520 

90-0521 

90-0525 

90-0592 
89-0225 
90-0025 
90-0118 
90-0125 
90-0185 
90-0202 
90-0211 
90-0212 
90-0227 
90-0226 


G  Monotialoaubstituted  polyheteromonocychc  derivative  of  a  sulfonated  bis-azo-dyestuff 

G  Perfluoroalcohol — 

G  Toluene  sulfonamide  A  epoxy  adduct - 

G  MacroiDer 

G  Branched  alcohol  sulfate „_.~ — 

G  1-Tetradecanaminium,  n/vdimithyl-n-tetrdecyl-.  hexa-.mu.-oxotBtra-.  mu.3-0W»-.  iTiu.5-o)«>tetradec80xo-octamolyb(Jate(4-)  (4:1).. 

G  Polyuretfiane  prepolymer - 

G  Alkyl  phosphate  ester  alkyl  amine  salt — 

G  Substituted  ethylene  copolyrrier  — .™_™™«- — 

G  Complex  epoxy  resin/amine  adducts - - " 

G  Epoxy  reain - 

G  Silicone  polyester 

G  Amines,  salts  with  latty  poiycarboxyhc  acid  and  alkylaryt  sulfonic  acid 

G  Fatty  polycartx5xylic  acid  salts  ol  a  fatty  acid  amine  condensate - — - 

G  Polymer  of  aliphatic  acids  aromatic  acids,  and  aliphatic  diols - ••■«■ —• 

G  Diphenol  dicyanate   - - - 

G  Aoueous  acrylic  resin  dispersion _......„ - - : 

Sulphited  tanms - 

G  (Disubstituledhydroxypolycycle)(alkylhydrox-ypoiycycie)subslituted  heteropotycyde - 

G  (Disjbstituiedhydroxypolycycle)(alkylhydroxypoiycycie)substituted  heteropotycyde — 

G  Phenolic  polyol 

G  Phenolic  polyol - "••• 

G  Phenolic  polyol — 

G  Polyester  urettiane  polymer 

G     Polyuretfiane     prepolymer     of     aliphatic     polyisocyanate,     polyester     polyols, 
hydroxypropyl)ethylene  diamine.. 

G  Polyt)isphenol-A  Phthalate ~ - 

G  Fatty  acid  polyether  polyester _ 

G  Blocked  polyether  polyurethane — — — — 

G  Acrylic  reain - •-• — ™ 

G  Modified  polybutylene  terephthalate 

G  Short  oil.  chain-stopped  alkyd 

G  Acrylic  copotymor - - 

G  Polytaryl  alkyl  etfier  ester)  resin „ 

G  Polytaryl  alkyl  ether  imide  ester)  resin 

G  Acrylate  copolymer 

G  Acrylate  copolymer — •• 


butanediol.     and     V./V1./Vl-tetrakis     (2- 


June  14  1990 
Juf>e  20  1 990 
May  26.  1990. 
July  2  f990 
May  9,  1990 
June  15,  1990. 
July  29   1990 
June  '2   1990. 
August  8,  1989 
June  21   1 99C 
July  18.  1989. 
May  22  1990. 
June  3   1990 
June  22.  1990 
June  3   1990. 
May  ?9    '  990. 

June  11.  1990. 
Jur>e  8.  1990 
June  M,  1990 
June  26   1990, 
July  25,  1990. 

June  22   1990 
June  n    1990 
Junes,  1990 
May  21,  1990. 
December  27. 

1989 
Oecemtjer  27. 

1989 
December  27. 

1990 
December  28. 

1989 
Decemtjer  28, 

1989 
May  22   1990 
June  1    1990 
June  19  1990 
May  29,  1990, 
June  2   1 990. 
Ju.ne  7   1990. 
June  12  '990 
June  8    1990 
June  11    1 990 
June  22,  i990 
June  13,  1990 
June  11,  1990 
June  19.  1990 
June  19.  1990. 
June  25. 1S90. 
May  IS.  1990. 
June  21.  1990 
May  25   1990 
June  11.  1990. 
June  21,  1990. 
June  3   1990 
June  3   1990 
June  3   1990 
May  31.  1990 
June  7.  1990. 


June  30,  1990 
May  14   1990 
June  14   1990 
Apnl  16   1990 
June  12  1990 
July  19,  1990 
Jur>e6.  1990. 
Ju»y6.  1990 
July  5   1990 
August  9   1990 
August  9   1990 
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.  85  CmEMOU.  SliBSTANCeS  fO«  \«HKX  EPA  HAS  RECEIVED  NOTICES  OF  COMMeWCEMENT  TO  MANUf  ACTURE— Confinued 


PMN  Mo. 


WentiV/Gananc  N«w 


Y  80-0231 


G  Modified  otatm-based  potymw 


V.  25  Preauuiftcture  noticf*  for  which  (he 
pphod  hai  bnea  aispraded. 

PMNNo. 


P  88-1618    P  88-181^ 

P  88-1820 

P  88-1621 

P  a»-lB22    P  88-17B3 

P  88-2231 

P  88-2237 

P  88-0701    P  80-0145 

P  90-0481 

P  90-0581 

P  0O-OSa4    P  90-0657 

P  90-0689 

P  90-0707 

P  90-1280    P  90-1285 

P  90-1308 

P  90-1311 

P  90-IM7    P  90-1345 

P  90-1503 

Y  90-0243 

Y  9»-0253 

[FR  Doc.  91-811  Filed  1-11-fll.  8:45 

am) 

■luj—  COM  MM  in  r 

(FRL-3«M-11 

PropoMd  Approvals  and  OiMpprovais 
of  Pm^M  Lists  of  WastM.  Point 
Soircos  and  Pollutants  and  Certain 
IndMduai  Control  Strategies  (ICSs)  for 
Region  V;  Determinations  In  Response 
to  PuMte  ComaMnts 

AOmCV:  Environmental  Protection 

Agency. 

AcnOM:  Notice. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  Region  V.  in 
this  action,  announces  its 
determinations  in  response  to  public 
comments  regarding  EPA  Region  V's 
proposed  approvals  and  disapprovals  of 
partial  lists  of  waters,  point  sources  and 
pollutants  and  certain  individual  control 
strategies  (ICSs)  submitted  by  the  States 
of  Illinois,  Michigan.  Ohio  and 
Wisconsin  pursuant  to  section  304(1)  of 
the  Clean  Water  Act  (CWA)  (33  USC 
1314(1)).  The  public  comments  were 
received  in  response  to  EPA  Region  V's 
rotice  in  the  Federal  Register  on 
S.'ptember  5, 1990  (55  FR  36309]. 
ADoncsscs:  Complete  records  may  be 
viewed  at  U.S.  Environmental  Protection 
Agency.  Region  V.  Library  (16th  floor), 
230  South  Dearborn  Street.  Chicago. 
Illinois  60604. 

FOR  FURTNER  INFORMATION  CONTACT: 
Jane  E.  DeRose-Bamman,  Permits 
Section.  Water  Quality  Branch.  U.S. 
EPA  Region  V.  5VVQP.  230  South 
Dearborn  Street  Chicago.  Illinois  60604; 
telephone  (312)  35:^2105. 
SUPPUEMENTARY  mFORMATION:  On  ]une 
5.  198a  the  EPA  Region  V  announced  its 
P'-oposed  approvals  and  disapprovals  of 
dpterminations  made  by  the  six  States 
in  EPA  Region  V  pursuant  to  the 
requirements  of  section  304(1),  and 
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invited  comments  on  those  proposals  for 
120  days  thereafter  The  public  comment 
period  closed  on  October  4, 1989.  In 
response  to  the  61  comments  which 
were  received,  the  EPA  Region  V 
provided  notice,  on  September  5. 1990. 
of  (1)  approvals  and  disapprovals, 
required  pursuant  to  section  304(1);  and 
t2)  proposed  approvals  and 
disapprovals  with  an  opportunity  for 
public  comment  on  those  tentative 
decisions  which  affected  a  limited 
number  of  waters  and  point  sources  in 
Illinois,  Michigan.  Ohio,  and  Wisconsin. 
In  response  to  the  September  5,  1990, 
announcement,  the  Region  received  12 
sets  of  written  comments  before  October 
5, 1990,  which  pertained  to  9  facilities 
and  7  waterbodies.  The  Region  has 
reviewed  the  comments  and  has  reached 
decisions  regarding  the  proposed 
actions. 

This  notice  contains  EPA  Region  V's 
responses  to  the  written  comments 
received  between  September  5, 1990  and 
October  5, 1990,  and  announces  EPA 
Region  V's  decisions  regarding  the 
partial  list  of  facilities  and  waterbodies. 

A.  EPA  Region  V  Responses  to 
Comments  Submitted  Pursuant  to 
September  5. 1990.  Public  Notice 

The  September  5,  1990,  notice 
contained  tentative  decisions  for  12 
facilities  and  12  waterbodies.  The  EPA 
Region  V  received  12  written  comments 
which  pertained  to  9  facilities  and  7 
waterbodies.  A  summary  of  the 
comments  and  the  EPA  Region  V 
response  for  each  comment  is  listed 
below. 

Comment  Sommary:  Two  commentors 
requested  additional  time  in  which  to 
supply  comments  to  EPA  Region  V 
because  they  claimed  that  the 
September  5. 1990.  Federal  Register 
announcement  was  the  first  notice  of  the 
short  listing  for  the  City  of  De  Pere. 
Wisconsin  and  the  Tuscarawas  River  in 
Ohio. 

EPA  Region  V  Responses:  EPA  Region 
V  granted  the  City  of  De  Pere  additional 
time,  until  December  10, 1990,  in  which 
to  provide  EPA  Region  V  with  comments 
regarding  the  listing  decision  since  the 
facility  was  not  originally  listed  in  the 
lune  5.  1989.  Federal  Register  notice.  The 
September  5, 1990.  notice  was  the  first 
time  that  De  Pere  was  proposed  for 
304(1)  listing,  so  EPA  Region  V  believed 


it  reasonable  to  supply  additionallime 
for  comment  to  De  Pere.  which  was 
similar  to  but  not  more  than  that  given 
to  others  after  the  June  5, 1989,  notice. 
The  City  of  De  Pere  supplied  additional 
comments  which  are  addressed 
elsewhere  in  this  notice. 

EPA  Region  V  denies  the  request  for 
additional  time  from  Squire,  Sanders,  & 
Dempscy  on  behalf  of  Republic 
Engineered  Steels,  formerly  LTV  Steel — 
Massillon  (Republic).  The  request  for 
additional  time  was  based  on  the  Jane  5, 
1989.  notice  erroneously  including 
Nimishillen  Creek  on  the  short  list  as  a 
watprbody  impaired  by  Republic.  EPA 
Region  V  denies  the  request  for 
additional  time,  because  Republic  had 
previously  been  given  notice  that  the 
Tuscarawas  River  was  to  be  included  on 
the  short  list.  The  June  5, 1989,  notice 
was  a  proposed  approval  of  Ohio's 
February  1, 1989,  listing  of  the 
Tuscarawas  River.  The  June  5, 1989, 
notice  also  included  approval  of  ICSs, 
including  that  of  Republic.  ICSs  are 
NTOES  permits  plus  supporting 
documentation.  Republic's  NPOES 
permit  authorized  discharges  to  the 
Tuscarawas  River,  not  Nimishillen 
Creek.  Supporting  documentation  which 
Republic  reviewed  and  commented  on  in 
its  letter  of  October  3. 1989,  also 
references  the  discharge  to  the 
Tuscarawas  River,  not  Nimishillen 
Creek.  EPA  Region  V's  December  28, 
1969,  response  to  Republic's  previous 
comments  stated  that  the  short  list  of 
waterbodies  published  on  June  5, 1989 
would  be  corrected.  Republic  had  10 
months  to  prepare  additional  technical 
comments.  Lastly,  Republic  already  had 
the  opportunity,  which  it  exercised,  to 
provide  comments  on  its  inclusion  on 
the  short  list.  Nevertheless.  Republic 
was  given  an  additional  thirty  (30)  days 
to  comment  after  the  correction  was 
published.  In  fact.  Republic  submitted 
comments  during  this  time  period.  In  an 
October  4, 1990,  letter,  Squires,  Sanders, 
and  Dempsey  stated  that  Republic 
believes  that  the  Plan  of  Study.         j 
submitted  with  the  October  4. 1990 
comment  letter,  represents  "the  most 
comprehensive  and  up-to-date  study  of 
the  effect  of  the  discharge  from 
Republic's  HRB  plant  on  instream 
conditions.  .  ."  There  is  therefore  no 
other  possible  benefit  to  be  gained  from 
allowing  additional  time  for  comments. 
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For  these  reasons,  EPA  Region  V  denies 
Republic's  request  for  additional  time. 

Comment  Summary:  The  City  of  De 
Pere  (De  Pere)  submitted  two  sets  of 
comments  in  response  to  the  September 
5, 1990,  Federal  Register  notice.  De  Pere 
commented  that  it  was  not  reasonable 
to  list  De  Pere  as  a  source  which 
"entirely  or  substantially"  contributes  to 
nonattainment  of  a  waterbody  when 
that  waterbody  is  impacted  by  a 
complex  mix  of  industrial,  municipal, 
and  non-point  sources  of  pollution.  De 
Pere  also  commented  that  90%  of  the 
stream  segment,  listed  by  EPA  Region  V 
as  impaired  by  De  Pere's  effluent,  lies 
upstream  of  the  discharge  point.  In 
addition,  the  exceedances  of  water 
quality  standards  have  been  only  of 
acute  aquatic  life  standards.  After 
dilution  with  the  stream,  there  is  no 
information  demonstrating  further 
impacts  on  aquatic  life.  Therefore,  De 
Pere  proposes  that  the  facility,  if  listed 
at  all,  should  be  listed  for  impacting  the 
area  only  at  the  point  of  discharge.  In 
addition,  De  Pere  submitted  more  recent 
data  to  demonstrate  that  the  levels  of 
the  pollutants  of  concern  have 
decreased.  De  Pere  averred  that  the 
cyanide  levels  are  considered  suspect 
because  the  higher  cyanide  data  points 
may  be  laboratory  anomalies  due  to 
nitrate  interference.  De  Pere  also  noted 
that  the  high  level  of  heavy  metals  and 
cyanide  in  the  past  were  due  to  waste 
from  a  superfund  site  which  De  Pere 
accepted  at  the  request  of  EPA  and  the 
State. 

EPA  Region  V  Responses:  Despite  the 
merit  of  some  of  De  Pere's  comments, 
they  nonetheless  failed  to  demonstrate 
that  the  facility  does  not  meet  the 
criteria  for  listing  on  the  short  list 
pursuant  to  section  304(1).  The 
administrative  record  contains 
documentation  that  since  1987,  there 
have  been  exceedances  of  acute  aquatic 
life  standards  for  copper,  silver,  zinc. 
and  cyanide.  Although,  in  some  cases, 
the  concentrations  of  these  substances 
have  decreased,  the  data  indicates 
exceedances  for  each  substance  in  the 
last  tv\o  years  which  would  cause  the 
facility  to  be  listed  under  section 
304(l)il)(C).  In  the  case  of  cyanide,  data 
were  not  submitted  to  substantiate  the 
possibility  of  laboratory  errors.  In 
addition,  a  cyanide  exceedance  has 
been  reported  after  the  laboratory  had 
been  notified  to  check  for  possible 
nitrate  interference.  Regarding  De  Pere's 
comment  that  90%  of  the  stream 
segment,  listed  by  EPA  Region  V  as 
impaired  by  De  Pere's  effluent,  lies 
upstream  of  the  discharge  point — EPA 
Region  V  agrees  ihat  De  Pere's 
discharge  does  not  impact  the  majority 


of  the  stream  segment  specif.cd  in  the 
September  5, 1990  notice.  De  Pere's 
discharge,  however,  does  impact  other 
portions  of  the  Lower  Fox  River.  The 
short  list  designation  for  the  waterbody 
to  which  De  Pere  discharges  will  be  the 
"Lower  Fox  River  downstream  of  the  De 
Pere  dam."  Because  of  the  arguments 
listed  above,  the  De  Pere  Wastewater 
Treatment  Plant  will  therefore  remain 
on  the  304(1)  short  list  for  exceedances 
of  water  quality  stnadards  in  the  Lower 
Fox  River. 

Comment  Summary:  Some 
commentors  supplied  additional  data 
which  they  claimed  demonstrated  that 
the  waterbodies  and  facilities  in 
question  did  not  belong  on  the  304(1) 
short  lists.  In  addition,  one  commentor 
added  that  the  tests  at  40  CFR 
103.10(d)(5)  (i)  and  (ii)  were  not  met  and 
therefore  the  waterbody  and  facility 
should  not  be  listed< 

EPA  Region  V  Response:  Squire. 
Sanders  and  Dempsey  provided  effluent 
data  on  behalf  of  Republic.  EPA  Region 
V  evaluated  all  available  data  using 
Ohio's  revised  water  quality  standards 
(WQS)  which  became  effective  on  May 
1, 1990.  This  evaluation  showed  that 
cadmium  no  longer  should  be  listed  as  a 
Pollutant  of  Concern  (POC),  however, 
copper  will  remain  as  a  POC  for  the 
Tuscarawas  River  and  Republic. 
Therefore,  the  Tuscarawas  River  and 
Republic  will  remain  on  the  section 
304(l)(l)  (B)  and  (C)  lists,  respectively. 
American  Brass  Company  (ABC)  in 
Wisconsin  also  provided  additional  data 
to  demonstrate  that  neither  are  there 
water  quality  standard  violations  for 
copper  in  Lake  Michigan  nor  is  ABC 
contributing  copper  in  amounts  to  cause 
violations.  EPA  Region  V  reviewed  the 
data  from  ABC.  EPA  Region  V  disagrees 
with  ABC's  analysis  that  with  dilution, 
the  WQS  for  copper  is  not  being 
exceeded  in  Lake  Michigan.  It  is  not 
appropriate  to  apply  dilution  from  Lake 
Michigan  for  the  aquatic  life  WQS 
which  protects  against  acute  toxicity. 
The  effluent  data  which  ABC  supplied  in 
its  October  4, 1990,  comment  letter  show 
that  the  contribution  of  cooper  from 
ABC  is  still  great  enough  to  cause 
violations  of  Wisconsin's  acute  WQS  for 
copper.  The  test  at  40  CFR 
130.10(d)(5)(ii)  is  met.  Therefore,  Lake 
Michigan  will  remain  on  the  section 
304[I)(1)(B)  list  and  an  ICS  for  ABC  must 
be  issued. 

Comment  Summary:  One  commentor 
requested  that  EPA  Region  V  disapprove 
the  ICS  for  the  Mead  Paper 
Corporation — Escanaba  (Mead)  and  that 
EPA  Region  V  issue  the  ICS.  The 
commentor  claims  that  the  National 
Pollutant  Discharge  Eliminator  System 


(NPDES)  permit  conditions  for  2,3,7,8 
telrachlorodibenzo-p-dioxin  (dioxin) 
that  are  the  state-issued  NPDES  permit 
are  ineffective  because  of  a  contested 
case  hearing  request.  The  commentor 
believes  that  the  stayed  permit  does  not 
constitute  a  final  NPDES  permit  for  the 
purposes  of  40  CFR  123.46. 

EPA  Region  V  Response:  EPA  Region 
V  does  not  agree  that  the  above 
comment  constitutes  cause  for 
disapproval  of  the  Mead  ICS.  As  stated 
in  the  preamble  to  the  final  rule 
implementing  section  304(1),  "An  NPDES 
permit  usually  becomes  effective  30 
days  after  a  final  decision  to  issue  or 
modify  the  permit  unless  an  evidentiary 
hearing  is  requested  under  40  CFR 
124.74.  Evidentiary  hearings  can  delay 
the  effective  date  of  the  conditions 
challenged  in  the  permit.  Because  these 
potential  delays  could  jeopardize  the 
ability  of  EPA  and  the  states  to  meet  the 
deadlines  in  section  304(1).  and  because 
a  final  permit  reflects  the  final  decision 
of  the  permitting  authority  with  respect 
to  the  permit,  EPA  will  accept  a  final 
(btJt  not  necessarily  fully  effective) 
NPDES  permit  as  an  ICS."  (54  FR  23888) 
Although  the  ICS  conditions  may  be 
revised,  if  the  State  unacceptably 
modifies  the  permit  during  the  hearing 
process,  EPA  still  has  the  recourse  of 
reviewing  the  permit  pursuant  to  section 
402(d)  of  the  CWA  and  objecting  to  the 
modification  of  the  permit/ICS. 

Comment  Summary:  Warner, 
Norcross  &  Judd.  on  behalf  of  Mead 
Paper  Corporation — Escanaba  (Mead), 
objects  to  EPA's  proposed  approval  of 
the  discharge  limit  for  dioxin  as  set  forth 
in  Mead's  NPDES  permit  as  an  ICS  for 
purposes  of  section  304(1)  of  the  CWA. 
Mead  asserts  that  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  developed  the  discharge  limit 
on  the  basis  of  unpromulgated 
guidelines  that  are  not  binding  on  Mead 
Mead  asserts  that  MDNR's  analysis  of 
the  dioxin  issue  is  based  upon  outdated 
assumptions  regarding  carcinogenicity 
of  dioxin.  In  addition,  Quarle  &  Brady, 
on  behalf  of  Nekoosa  Papers.  Inc. 
(Nekoosa),  claimed  that  the  effluent 
limit  for  dioxin  in  Nekoosa's  permit  is 
inappropriate  in  light  of  the  uncertainty 
with  Wisconsin's  dioxin  WQS. 

EPA  Region  V  Response:  The 
comments,  as  summarized  above,  relate 
to  the  issue  of  how  Michigan  and 
Wisconsin  developed  water  quality 
standards  for  dioxin  which  formed  the 
basis  for  the  discharge  limits  for  dioxin 
in  the  NPDES  permits /ICSs  for  the  two 
facilities.  Under  section  304(1)(1)(B)  of 
the  CWA,  each  State  must  submit  to 
EPA.  for  approval,  "a  list  of  all 
navigable  waters  in  such  State  for  which 
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the  State  does  not  expect  the  applicable 
standard  under  secban  303  ot  tkiu  Act 
will  be  achieved-. "  For  the  porposes  of 
listing  waters  under  section  304i(I)jl)(6). 
the  federal  regulations  at  40  CFR 
130.10(d)(4)  implementing  section  304(1) 
define  applicable  standard  as: 

A  numeric  crrteno«  for  a  priority  pollutant 
pvomultiated  is  part  of  ■  «(ate  water  quality 
sidndard.  Where  a  ttate  nitroenc  crttenon  /or 
a  priority  poUutant  it  not  proiDuigiited  as  part 
ol  a  ttate  watw  quality  atandard.  for  the 
purposes  of  listing  waters  "applicable 
standard"  means  the  state  narrative  water 
q«Kty  criterion  to  control  a  priority  poOutant 
(e.g.  no  toxics  in  toxic  •mounts]  jnterpreted 
on  a  (innical-by-chBOBail  taaais  by  applying 
a  proposed  siatc  critenon.  bb  explicit  state 
policy  ar  regukbcK.  or  »a  EPA  national 
water  quality  critehoa  su^jpiemented  wHli 
other  relevant  information. 

MidMfan  Water  Resource 
CommiMions MWRC's)  Rule 323.11)57(1] 
ta  the  Applicable  water  quality  standard 
for  dioxin  under  40  CFR  130.10(dH4) 
because  it  is  a  state  narrative  water 
quality  criterion  iaterpreted  on  a 
cheBical-by-cbemical  basis  by  applying 
an  expitcxt  fttate  regulation.  Michigan 
Rule  323.1057  was  promulga'ed  by  the 
State  of  Michigan  as  a  state  water 
quality  aUadard  pursuant  to  section  303 
of  the  CWA  on  ]«nuary  2. 19S5  and  was 
approved  by  EPA  Region  V  on  March  14. 
laSi.  Michigan  Rule  323.1057(1)  states: 

Toxic  sutstanoes  shall  not  be  present  in 
the  waters  of  the  State  at  levels  which  are  or 
may  become  injurious  to  the  public  health, 
safety,  or  welfare:  plant  ard  animal  life;  or 
the  designated  uses  of  those  waters. 
Allowable  levels  of  toxic  substances  shall  be 
determined  by  the  commission  using, 
appropriate  scienti^  data. 

Mich.  Admin.  Code  R 
323.1057(1  )(1990).  MDNR  interprets  the 
state  narrative  water  quality  criterion 
(Rule  323.1057(1)  on  a  chemical-by- 
chemical  basis,  in  this  case  dioxin.  by 
applying  a  state  regulation.  R 
323.1057(2)(e).  Thus,  EPA  Region  Vs 
proposed  approval  of  Meads  NPDES 
permit  M10000027  as  an  ICS  is  properly 
based  on  the  applicable  standard.  R 
3.?3. 1057(1),  pursuant  to  subsection 
304(l)(l)(B)oftheCWA. 

Similarly.  Chapter  NR  105.  Wisconsin 
Administrative  Code  (WAC),  is  the 
applicable  standard  for  Nekoosa.  The 
W  isconsin  WQS  became  effective  on 
March  1, 1989  and  were  approved  by 
EPA  Region  V  on  May  IS,  1389.  The 
promulgated  WQS  contains  a  numencal 
criterion  for  dioxin  which  is  used  to 
develop  an  effluent  limition  based  on 
procedures  in  chapter  Ml  106,  W  AC. 
Thus.  EPA  Region  V's  proposed 
approval  of  Nekoosa's  NPHDES  permit  as 
an  ICS  is  properly  based  on  the 
applicable  standard.  NR  105,  pursuant  to 
subsection  304(1)(1)(B)  of  the  CWA. 


Consequently,  the  permittees' 
objections  to  the  WQSs  for  dioxin  are 
not  germane  to  the  issue  of  ETA  Region 
Vs  proposed  approval 

Comment  Suntmary:  in  Mead's 
comments  to  FJ^A  Region  V.  Mead 
includes  excerpts  from  its  oomraents  on 
the  dmxm  provisions  of  its  NPDES 
permit.  Mead  states  that  a  "maior  issue 
is  the  accuracy  and  pretision  of  the 
specified  analylical  procedure  for 
dioxin. "  This  concern  was  repeated  by 
Nekoosa.  Additionally.  Mead  obiects  to 
the  "proposed  dioxin  provision  because 
it  sets  a  moving  limit  based  on  changes 
in  the  level  of  detection  "  Mead  also 
objects  to  the  specification  of  a  goal  of 
elirainatjng  all  delectable  8<wu-ce8  of 
dioxin  into  the  wastewater  collection 
system  since  such  a  reference  is 
annecessary  and  invalid. 

EPA  Region  V  Response:  Mead's  and 
Nekoosa's  comments  relate  to  the  permit 
conditions  in  the  NPDES  penuiu  issued 
by  the  State  of  Michigan  and  Wisconsin, 
respectively.  Each  state  must  subout  to 
H>.\  Region  V  an  ICS.  for  each  point 
source  identified  in  section  304(1)(1)(C). 
which,  as  required  by  304(l)(lKD); 

The  State  detprmmes  will  produce  a 
reduction  in  the  diadrar^e  of  toxic  polhitants 
from  point  souicbs  ideDlified  by  the  State  .  .  . 
through  the  estMbli&hment  of  effluent 
limitations  under  section  402  of  this  Act  and 
water  quality  standards  under  section 
303(c)(2)(B)  of  this  Act.  which  reduction  is 
sufficient  ...  to  achieve  the  nppliraWe  water 
quality  standard  as  soon  at  possible,  but  not 
later  than  3  years  after  the  date  irf  the 
estdbhshment  of  such  Btrcitt>gy. 

When  EPA  Region  V  approves  a  state 
permit  as  an  ICS.  EPA  Region  V  has 
made  a  determination,  as  required  by 
section  304(1).  that  the  limitations  will  be 
sufficient  to  protect  water  quality 
standards.  This  finding  is  not  a 
substitute  for  the  normal  permitting 
process  in  which  the  necessity  of 
particular  limitatioirs  is  determined  by 
the  permitting  authority.  Thus,  EPA 
Region  V  believes  that  its  approval  of  an 
ICS  can  be  challenged,  if  at  all.  or\]y  on 
claims  that  the  Agency's  finding  under 
section  304(1)  is  in  error  this  means 
reviewing  EPA  Region  Vs  determination 
that  the  limitations  will  be  sufficient  to 
satisfy  the  requirements  of  that  section. 
EPA  Region  V  has  stated  the  bases  for 
its  approval  of  NPDES  permits  for  Mead 
and  Nekoosa  as  ICSs,  pursuant  to 
section  304(1).  Both  permittees  have 
commenced  an  administrative 
proceeding  at  the  state  level  to  contest 
vanous  provisions  of  their  respective 
NPDES  permits.  As  contemplated  under 
section  304(1),  that  is  the  proper  forum 
for  their  objections  to  the  specific 
conditions  contained  in  their  NPDES 
permits. 


Comment  Summary:  Nekoosa  aho  , 
claimed  that  section  304(1)  does  not 
precliKle  fhe  use  of  monitoring  and  best 
management  practices  (BVfPs)  as 
acceptable  ICSs.  Effluent  limitations  are 
inappropriate  and  unreasonable,  and 
are  not  required  by  section  304(1). 

EPA  Region  V Response:  The  Clean 
Water  Act  specifically  slates  that  when 
an  FCS  is  needed,  the  strategy  should 
contain  effluent  limitations.  EPA  Region 

V  believes  that  monitoring  and  BMPs 
are  acceptable  ICS  conditions  when 
placed  in  permits  in  conjunction  with 
appropriate  effluent  limilations  which 
are  to  be  met  within  the  three-year  time 
frame.  The  statute  and  regulations  do 
not  provide  for  substituting  other 
requirements  for  effluent  limitations. 
Acceptable  ICSs  must  have  effluent 
limitations. 

Comment  Summary:  The  Fort  Howard 
Corporation  (FHC)  claimed  that  EPA 
Region  V  incorrectly  calculated  the 
loading  from  its  faciiity  in  Green  Bay. 
applied  the  wrong  WQS  for  the  facility, 
and  was  not  consistent  with  other  EPA 
Regions. 

EPA  Regicn  V  Response:  EPA  Region 

V  believes  that  the  methodology  used  to 
calculate  the  loading  of  polyciilorinated 
biphenyls  (PCBs)  was  correct  as 
specified  in  the  supplemental 
information  supplied  with  the 
September  5, 1990.  Federal  Register 
notice.  EPA  Region  V  used  the  PCBs 
standard  in  chapter  NR  105.09(3),  WAC. 
es  the  applicable  standard.  This 
particular  provision  of  the  Wisconsin 
WQSs  contains  a  footnote  whidi,  as 
applied  to  point  sources,  only  regulates 
discharges  which  contain  two  specific 
types  of  PCBs.  FHC  believes  that  the 
WQS  for  PCBs  in  NT?  105.09  does  not 
apply  to  its  discharge  because  its 
discharge  does  not  contain  either  one  of 
the  two  types  of  PCBs  specified  in  the 
footnote  at  significant  levels.  EPA 
Region  V  conditionally  approved  NR 
105.09(3)  on  May  15. 1989.  This  approval 
was  conditioned  on  the  removal  of  the 
footnote  from  the  WQSs  before  May  15, 
1990.  The  State  of  Wisconsin  is  in  the 
process  of  modifying  NR  105  to  remove 
the  footnote.  With  the  WQSs  in  their 
current  form,  it  is  unclear  whether  cr  not 
the  Lower  Fox  River  and  FHC  meet  the 
criteria  for  listing  pursuant  to  section 
304(')(1)  (B)  and  (C),  respectively  for 
PCBs.  Because  of  this  question,  and  due 
to  the  fact  that  the  existing  permit  is 
already  adequately  controlling  the 
discharge  of  PCBs  via  an  effluent 
limitation  for  PCBs.  the  EPA  Regicn  V 
has  decided  that  FHC  should  not  be 
retained  on  the  ser.tion  304(1)(1)(C)  list. 
The  waterbody  will  remain  on  the 
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secUon  304(l)(l)(A)(i)  list  for  PCBs. 
however. 

Comment  Summary:  All  requirements 
of  section  301(b)  including  section 
301(b)(1)(C)  must  be  applied  and  the 
effects  measured  before  listing  waters 
and  facilities  on  section  304(l)(l)  (B)  and 
(C)  lists,  respectively. 

EPA  Region  V  Response:  Section 
301(b)  requires  attainment  with  effluent 
limitations  based  upon  both  technology- 
based  standards  and  water  quality- 
based  standards.  Section  301[b)(l)(C) 
requires  effluent  limitations  which  are 
based  upon  water  quality  standards. 
Sections  301(b)(1)  (A)  and  (B)  and 
301(b)(2)  require  effluent  limitations 
which  meet  best  practicable  control 
technology  currently  available  (BPT), 
secondary  treatment,  best  available 
technology  economically  achievable 
(BAT),  pretreatment  standards  for  both 
BPT  and  BAT  levels,  and  best 
conventional  pollutant  control 
technology  (BCT),  all  technology  based 
standards. 

The  Agency  believes  that  section 
304(1)  would  be  meaningless  if  indeed 
section  301(b)(1)(C)  needed  to  be 
applied  prior  to  listing  waters  and 
facilities  on  the  section  301(l)(l)  (B)  and 
(C)  lists.  The  legislative  history  of 
section  304(1)  and  the  preamble  to  the 
304(1)  regulations  show  that  it  was 
intended  that  section  304(1)  apply  solely 
after  the  effects  of  technology  based 
limits  cited  under  301(b)  were  measured. 
The  Conference  Report  to  the  1987 
amendments,  explaining  new  section 
304(1).  provides  that  ".  .  .  States  are 
required  to  undertake  a  progressive 
program  of  toxic  pollutant  load 
reduction  where  BAT  is  not  sufficient  to 
meet  State  water  quality  standards 
.  .  ."  Conf.  Rep.  No.  99-1004.  99th  cong., 
2d  Sess.  128  (1986)  (emphasis  added). 
Representative  Hammerschmidt  stated 
that  the  Section  "contains  important 
provisions  relating  to  water  pollution 
control  levels  to  be  achieved  after  the 
Act 's  technology-based  BPT/BCT/BA  T 
standards  have  been  met."  The 
preamble  to  the  regulations  describes 
the  section  304(l)(l)B)  list  as  "[a]  list  of 
those  waters  which,  after  application  of 
technology-based  effluent  limits,  the 


state  does  not  expect  will  achieve 
applicable  water  quality  standards  .  .  ." 
54  FR  23860,  col.  3  (emphasis  added). 
The  preamble  also  states  that  all  waters 
should  be  listed  that  are  not  meeting 
water  quality  standards  due  to  point 
source  discharges  of  toxic  pollutants 
unless  "a  state  demonstrates  that 
enforceable  permit  limits  derived  from 
technology-based  standards  will  bring 
the  water  into  compliance  with 
applicable  water  quality  standards,"  54 
FR  23881,  cols.  1-2  (emphasis  added). 

As  evident  from  the  positions  and 
interpretations  cited  above,  section 
301(b)(1)(C)  does  not  have  to  be  applied 
before  listing  pursuant  to  Section  304(1) 
can  occur. 

Comment  Summary:  Ross  4  Hardies, 
on  behalf  of  North  Chicago  Refiners  & 
Smelters  (NCRS),  claimed  that  EPA 
Region  V  and  the  State  of  Illinois  have 
no  basis  to  list  the  facility,  since  there 
are  not  recent  water  quality  violations 
or  effluent  data  which  show  potential  or 
actual  vicJations.  In  addition,  the 
commentor  believes  that  the  receiving 
water  has  been  subject  to  other  current 
and  past  discharges,  as  there  is  great 
doubt  as  to  whether  this  facility  has 
substantially  caused  violations  of  WQS. 
The  lUinois  Environmental  Protection 
Agency  (lEPA)  also  commented  on  the 
proposed  listing  of  NCRS.  lEPA  stated 
that  the  ICS  for  NCRS  should  include 
both  the  NPDES  permit  and  the  consent 
decree. 

£/'.4  Region  V  Response:  EPA  Region 
V  has  reviewed  the  information 
regarding  NCRS  in  addition  to  visiting 
the  facility.  NCRS  is  an  intermittent 
discharger  of  contaminated  storm  water 
to  a  storm  sewer.  There  are  several 
unknown  sources  to  the  storm  sewer. 
Based  upon  NCRS's  current  effluent 
data  and  the  nature  of  the  discharge, 
there  is  insufficent  evidence  to 
demonstrate  that  the  tests  at  40  CFR 
130.10(d)(5)  (i)  and  (ii)  are  met. 
Therefore,  EPA  Region  V  has  decided 
that  Pettibone  Creek  and  NCRS  should 
not  be  retained  on  the  304(1)(1)  (B)  and 
(C)  lists,  respectively. 

Comment  Summary:  Listing  of  waters 
pursuant  to  section  304(1)  is  not 
authorized  until  BAT  limitations  for 


dioxin  have  been  developed  and 
applied. 

EPA  Region  V  Response:  The 
preamble  to  the  )iine  2. 1988.  section 
304(1)  final  rule,  explained  that  any 
waterbody  that  was  not  expected  to 
meet  its  applicable  water  quality 
standards  by  February  4, 1989  must  be 
placed  on  one  or  more  of  the  three  lists 
of  waters.  An  exception  to  this 
requirement  is  provided  when  a  State 
demonstrates  that  enforceable  permit 
limits  derived  from  technology -based 
standards  will  bring  the  water  into 
compliance  wifli  applicable  water 
quality  standards.  Although  dioxin  is 
not  specifically  hmited  in  the  applicable 
BAT  requirements,  pulp  and  paper  mill 
penr.its  are  based  upon  B.AT.  This 
degree  of  treatment  however,  has  not 
reduced  the  levels  of  dioxin  enough  to 
meet  the  water  quality  standard  (WQS) 
for  dioxin.  In  addition,  it  is  not 
anticipated  that  any  BAT  limit  for 
dioxin  will  be  promulgated  and/or 
become  effective  within  the  next  three 
years.  Therefore,  section  304(1)(l)fC) 
and  40  CFR  123.46  require  that  an  ICS  be 
issued  with  effluent  limitations  to  meet 
water  quality  standards  within  three 
years,  despite  the  fact  that  BAT  limits 
specifically  for  dioxin  have  not  been 
developed. 

Comments  from  the  Village  of  Sauget 
will  be  addressed  in  a  separate  notice. 

B,  Summary  of  Actions  for  Facilities  and 
Waterbodies 

This  section  gives  EPA  Region  Vs 
decisions  regarding  the  12  facilities  and 
12  waterbodies  for  which  additional 
comments  were  solicited  on  September 
5, 1990.  The  decisions  listed  below 
reflect  EPA  Region  V  s  conclusions  after 
consideration  of  any  and  all  comments 
received  during  the  comment  period. 
The  comment  period  is  closed  for  these 
waterbodies  and  facilities. 

Status  of  ICS  and  Waterbody  Approval/ 
Disapproval 

Waterbodies  and  facilities  no  longer 
required  on  the  304(1)(1)  (B)  and  (C) 
lists: 


State 


IL 
Wl 


Facility 


Permrt  No. 


WatertxxJy 


N.  Ctiicago  Retir>ers  &  Smelters.. 
Fort  Ho««rd  Corp -. 


IL0002756        Pettitwne  O. .. 
WI0001848     ,  Lower  Fox  Rr. 


POCa 


Cu.  Pb.  Mi,  Zn. 
PCSs. 


Stata 


Facility 


Pemul  No 


Appro^^d  ICSs 


IL         I  Outboard  Mame  Conxxabon...  H.O002267 
Ml  BASF  PrgmentiOni I  MI0000761 


State 


Facility 


P©f'iWt  Ho 


Ml 
OH 

Wl 
Wl 


M«ad  Paper— €scanat>a _  MtOOOOOZ? 


Mead  Paper — Ctiiilicottie . 

ConsoliOated  Papers 

Nekoosa  Papers  „ 


OH000*481 
WI0037991 
Wt0003620 


State                     FaaWy 

PffiTift  No 

Wl 

Vulcan  Chermcals - 

WI0003565 

1396 
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Fiality 


Pefmit  No. 


Disapproved  ICSs 


OH 
Wl 
Wl 


i  Republic  Engineefed  Steels       OH0004871 

American  Brass  Company ,  WI00000299 

Cm  Pere  Wastewater  Treat-     WI0023787 
ment  Plant. 


As  explained  above,  the  arguments 
which  EPA  Region  V  received  regarding 
the  listing  of  the  Tuscarawas  River  did 
not  compel  EPA  Region  V  to  disapprove 
the  listing  of  the  waterbody.  The 
Tuscarawas  River  will  remain  on  the 
section  304(1){1)(B)  list  for  copper. 
Therefore  the  list  of  Ohio  waterbodies 
developed  pursuant  to  section 
304(1)(1)(B)  reported  in  the  September  5. 
1990,  notice  remains  unchanged. 

Any  questions  concerning  the  actions 
announced  by  EPA  Region  V  today,  may 
be  directed  to  the  individual  identified 
above. 

Dated;  December  28, 1990. 
Robert  Springer, 

Acting  Regional  Administrator. 

[FR  Doc.  91-807  Filed  1-11-91;  8.45  am] 

BIUJNO  COOC  UW-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications:  Hai1>or  Islands 
Broadcasting,  Inc.,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  5  new  FM  stations: 


Applicant,  city  atxl 
state 


File  No. 


MM 

docket 

No. 


A.  Hartor  Islands 

Broadcasting,  Inc, 

Wnghtsville  Beact% 

NO. 
B  Praise 

Broadcasting 

Nelwor1(.  Inc . 

WngtitsviUe  Beach. 

NO. 
C  WnghtsviHe  Beach 

Radio  Urrvted 

Partnersiiip, 

WhgMsviUe  Beach, 

NC. 
D  George  S  Flinn, 

Jr .  Wnghtsville 

Beach.  NC. 
E  David  McGowan 

and  EL  Fmch  d/ 

b/a04eander 

Radw  Partners; 

Wnghtsville  Beach. 

NC. 

Issue  Heading  snd 
Applicants 


BPt+.«S0519MA 


BPH-88051IME 


BPH-a80519MI 


BPH-880519NT 


BPH-880519OJ 


90-557 


Applicant,  city  and 
state 


1  See  Appendix,  A 

2  See  Appendix,  A 

3  See  Appendix.  A 

4  Air  Hazard,  A,  C, 
E 

5  Comparative,  A- 
E 

6  Ultimate,  A-£ 


File  No. 


MM 

docket 

No. 


N 

A.  Grant  County 

BPH-890228MB 

90-542 

Broadcasters; 

Williamstown,  KY. 

B  Grant  County 

BPH-890301MB 

Broadcasting 

Company; 

Williamstown,  KY. 

Issue  Heaang  and 

Applicants 

1   Comparative.  A, 

B 
2.  Ultimate,  A,  8 

• 

III 


A.  LaVeme  J.  Falk; 

8PH-880823MD 

90-541 

Whitewater.  Wl. 

B.  Patrick  L 

BPH-880824MQ 

Lopeman  and 

Rooert  M 

Weidenbaum  d/b/i 

Whitewater 

Wireless 

Pa^ners^lo; 

Whitewater.  Wl. 

C.  Beth  Ann  & 

BPH-a80824MR 

Beverly  J 

Peterson; 

Whitewater.  Wl. 

D  Kingsley  H. 

BPH-e80824MU 

Murphy.  Jr 

Partnership; 

Whitewater,  Wl. 

E.  State  Long 

BPH-880e25MO 

Distance 

Telephone 

Company; 

Whitewater.  Wl. 

F.  Julie  Ann  Albrecht 

BPH-880825NF 

d/b/a  Walworth 

Radio  Company; 

Whitewater,  Wl. 

G,  Tri-M 

BPH-8e0825NV 

Communications. 

Inc  ,  Whitewater, 

Wl 

H  Sheboygan  County 

BPH-880625NZ 

Broadcasting  Co , 

Inc..  Whitewater, 

- 

1 

Wl. 

Issue  Heading  and 

Applicants 

1   Financial,  G 

2  Air  Hazard,  F.  G 

2  Comparative.  A- 

H 
3,  Ultimate,  A-H 

. 

IV 

A.  Brian  E.  Utfnont; 
Dennysville.  ME 

B.  Rosemary  A. 
Chausse; 
Dennysville,  ME. 

Issue  Heading  and 
Applicants 

BPH-880720MJ 
BPH-880721MA 

90-556 

Applicant,  city  and 
state 


File  No. 


MM 
docket 

No 


1   See  Appendix.  B 

2.  See  Appendix,  B 

3.  Comparative.  A, 

B 

4.  Ultimate.  A.  B 

A.  Rogers 

BPH-890420MF 

90-558 

Broadcasting,  inc. 

St.  James,  MN. 

B.  Bnjce  Linder,  St. 

BPH-890420MQ 

James.  MN. 

C.  Radio  Ingstad 

BPH-890420MJ 

Minnesota,  Inc.;  St. 

James,  MN. 

D.  Robert  J. 

BPH-e90420MU 

Ramstort;  St. 

James.  MN. 

E.  St.  James  FM, 

BPH-e90420MM 

Inc ,  St.  James,  MN 

Issue  Heading  and 

Applicants 

1.  Comparative,  A, 

B.  C,  0,  E 

2,  Ultimate.  A.  B,  C, 

D.  E 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its: 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Docket 
Branch  (room  230),  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Gay. 

Assistant  Chief.  Audio  Seri'ices  Division. 
Mass  Media  Bureau. 

Appendix  (Wnghtsville,  North  Carolina) 

1.  To  determine  whether  Sonrise 
Management  Services.  Inc.  is  an  undisclosed 
party  to  the  application  of  A  (Harbor). 

2.  To  determine  whether  A's  (Harbor's) 
organizational  structure  is  a  sham. 

3.  To  determine,  from  the  evidence 
adduced  pursuant  to  Issues  1  and  2  above, 
whether  A  (Harbor)  possesses  the  basic 
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qualifications  to  be  a  licensee  of  the  facilities 
sought  herein. 

Appendix  (DennyeviUe,  Maine) 

1.  To  determine,  whether  B  (Chausse) 
violated  47  CFR  '1.85  of  the  Commission's 
Rules. 

2.  To  determine,  from  the  evidence 
adduced  pursuant  to  Issue  1  above,  whether  . 
B  (Chausse)  possesses  the  basic 
qualifications  to  be  a  Commission  licensee. 

[FR  Doc.  91-834  Filed  1-11-91  8:45  am] 
BIUJM  CODE  CrtKOt-M 


FEDERAL  RESERVE  SYSTEM 

HSBC  Holdings  Limited,  Hong  Kong; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  ComfMMiies; 
and  Acquisition  of  Nonbanktng 
Companies 

HSBC  Holdings  Limited  has  applied 
under  §  225.14  of  the  Board's  Regulation 

Y  (12  CFR  225.14)  for  the  Board's 
approval  under  section  3  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1824) 
to  become  a  bank  holding  company. 
HSBC  Holdings  Limited  has  also  applied 
under  {  225,23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C, 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  acquire 
companies  engaged  in  nonbanking 
activities  that  are  listed  in  S  225.25  of 
Regulation  Y  or  that  have  been 
approved  by  Board  Order  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies. 

HSBC  Holdings  Limited,  Hong  Kong, 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
outstanding  voting  shares  of  The  Hong 
Kong  and  Shanghai  Banking  Corporation 
Limited,  Hong  Kong,  and  thereby 
indirectly  acquiring  all  of  the 
outstanding  voting  shares  of  Kellett, 
N.V.,  Curacao,  Netherlands  Antilles, 
HSBC  Holdings,  B.V.,  Amsterdam,  The 
Netherlands,  Marine  Midland  Banks. 
Inc.,  Buffalo,  New  York,  all  registered 
bank  holding  companies,  and  Marine 
Midland  Bank.  N.A.,  Buffalo,  New  York. 
Upon  the  acquisition  of  Marine  Midland 
Banks,  Inc.,  Applicant  will  also  acquire 
warrants  to  purchase  up  to  24.9  percent 
of  the  outstanding  ordinary  voting 
shares  of  Statewide  Bancorp,  parent  of 
The  First  National  Bank  of  Toms  River 
and  The  First  National  Bank  of  New 
Jersey/Salem  County,  located  in  Toms 
River  and  Fenns  Grove,  New  Jersey, 
respectively. 

Applicant  also  has  applied  to  acquire 
indirtectly:  American  Interest  Arbitrage 
Corporation  and  thereby  engage  in 
buying  and  selling  fixed  income 


securibes  for  affiliate*  pursuant  to 
Hongkong  and  Shanghai  Banking 
Corporation,  72  Federal  Reserve  Bulletin 
245  (1986);  Carroll  McEntee  &  McGinley 
Incorporated  and  thereby  engage  in 
dealing  in  government  obligations 
pursuant  to  {  225^(b)(16):  CM&M  Asset 
Management  Company,  Inc.  and  thereby 
engage  in  providing  financial  advice  or 
management  services  pursuant  to 
S  225.25(b)(4);  CM&M  Futures,  Inc  and 
thereby  engage  in  providing  securities 
brokerage  services  and  acting  as  a 
futures  commission  merchant  pursuant 
to  i  225.25(b)(15)  and  (b)(18):  Concord 
Asset  Management  Inc.  and  thereby 
engage  in  providing  commercial  finance 
and  leasing  services  pursuant  to 
§  225.25(b)(1)  and  (b)(5);  Concord 
Commercial  Corporation  and  thereby 
engage  in  providing  commercial  finance 
and  leasing  services  pursuant  to 
I  225.25(b)(1)  and  (b)(5)  and  letters  from 
the  Federal  Reserve  Bank  of  New  York 
dated  March  31, 1989  and  September  10, 
1987;  Concord  Leasing  Inc.  and  thereby 
engage  in  providing  commercial  finance 
and  leasing  services  pursuant  to 
§  225.25(b)(1)  and  (b)(5)  and  letters  from 
the  Federal  Reserve  Bank  of  New  York 
dated  March  31, 1989,  January  6. 1989, 
and  September  10, 1987;  Delaware 
Credit  Corp.  (USA)  and  thereby  engage 
in  providing  commercial  mortgage 
banking  and  other  financing  services 
pursuant  to  S  225.25(b)(1);  Intermarket 
Securities  Corporation  and  thereby 
engage  in  trading  in  money  market 
instruments  pursuant  to  (  225.25(b)(16); 
Investors  Arbitrage  Corporation  and 
thereby  engage  in  providing  investment 
or  financial  advice  pursuant  to 
S  225.25(b)(4);  James  Capel  Incorporated 
and  thereby  engage  in  fmancial  and 
investment  advisory  services,  securities 
brokerage,  and  futures  commission 
merchant  activities  pursuant  to  The 
Hongkong  and  Shanghai  Banking 
Corporation,  76  Federal  Reserve  Bulletin 
770  (1990),  and  §  225.25(b)(18)  and 
(bl(19);  a  4.69  percent  shareholding  in 
Liberty  Brokerage  Inc.  which  engages  in 
providing  brokerage  services  for  dealers 
in  government  securities  pursuant  to 
§  225.25(b)(15)  and  (b)(16);  Marine 
Midland  Business  Loans,  Inc.  and 
thereby  engage  in  providing  asset-based 
financing  services  pursuant  to 
§  225.25(b)(1);  Marine  Midland  Capital 
Markets  Corporation  and  thereby 
engage  in  providing  secunties  brokerage 
and  underwriting  services  pursuant  to 
§  225.25(b)(15)  and  (b)(16);  Marine 
Midland  Leasing  Corporation  and 
thereby  engage  in  providing  equipment 
leasing  services  pursuant  to 
§  225.25(b)(5];  Marine  Midland  Mortgage 
(U.S.A.),  Inc.  and  thereby  engage  m 
providing  residential  first  mortgage 


loans  pursuant  to  {  225.2S(bMl):  Marine 
Midl&nd  Payment  Services  Inc.  and 
thereby  engage  in  p>roviding  the  issuance 
of  payment  instnmients  pursuant  to 
8  225.251b)(12);  Marine  Midland  Services 
Corporation  and  thereby  engage  m 
providing  commercual  lending  ar>d 
equipment  leasing  pursuant  to 
S  225.25(b)(1)  and  (b)(5);  Marinvest  Inc. 
and  thereby  engage  in  providing 
investment  advisory  services  pursuant 
to  §  225.25(b)(4);  Marmid  Life  Insurance 
Company  and  thereby  engage  in 
providing  credit  life  and  credit  accident 
and  health  insurance  as  a  reinsurer 
pursuant  to  S  225.25(b)(B);  an  11.12 
percent  shareholding  in  New  York 
Switch  Corporation  which  engages  in 
providing  data  processing  and  related 
activities  pursuant  to  §  225.25(bl(~); 
TKM  Mid-Americas  Inc.  and  thereby 
engage  m  providing  trade  finance 
services  pursuant  to  §  225.25(b)(1):  U.S. 
Concord  Ina  and  thereby  engage  in 
providing  commercial  finance  and 
leasing  senices  pursuant  to 
S  225,25(b)(ll  and  (b)(5):  and  Wardley 
Incorporated  and  thereby  engage  in 
financial  and  investment  advisorv' 
services,  securities  brokerage,  and 
futures  commission  merchant  activities 
pursuant  to  The  Hongkong  and 
Shanghai  Banking  Corporation.  76 
Federal  Reserve  Bulletin  770  (1990)  and 
§  225.25(b)(lB)  and  (b){191. 

Applicant  has  also  applied  for 
permission  to  acquire:  Equator  Limited 
and  thereby  engage  m  the  activities  of 
an  export  trading  company  pursuant  to 
section  4(c)(14)  of  the  Bank  Holding 
Company  Act;  Manne  Midland  Trade, 
Inc,  and  thereby  engage  in  activities  of 
an  export  trading  company  pursuant  to 
section  4{c)(14)  of  the  Bank  Holding 
Company  Act;  and  Marine  Midland 
Overseas  Corporahon,  an  agreement 
corporation  chartered  under  section  25 
of  the  Federal  Reserve  Act. 

The  applications  are  available  for 
immediate  inspection  al  the  Federal 
Reserve  Bank  of  New  York.  After  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  Lheir  views  in  writing  on  the 
question  of  whether  consummation  of 
the  proposal  can  "reasonably  be 
expected  to  produce  benefits  to  the 
public  such  as  greater  convenience, 
increased  competition,  or  gams  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices  ' 

Any  request  for  a  hearing  on  this 
question  must  comply  with  J  262.3(e)  of 
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the  Board's  Rules  of  Procedure  (12  CFR 
262.3(e)). 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
DC  20551,  not  later  than  February  6. 
1991. 

Board  of  Governor*  of  the  Federal  Reserve 
System,  [anuary  8. 1991. 
wmiam  W.  Wile*. 
Secretary  of  the  Board. 
[FR  Doc.  91-780  Filed  1-11-91:  8:45  am] 

BIUJNO  COOC  (210-01-41 


GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  Being 
Reviewed  by  ttie  Office  of 
Management  and  Budget,  Multiple 
Award  Schedule  (MAS)  Data 
Collections 

AQENCY-.  Office  of  Acquisition  Policy 
(VP),  GSA. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  chapter 
35),  the  General  Services  Administration 
(GSA)  requests  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  information  collections  under 
control  number  3090-0235  initially 
granted  by  0MB  on  April  30. 1987. 
ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235.  NEOB,  Washington.  DC  20503,  and 
Mary  Cunningham.  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  and  F 
Streets,  NW..  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  ].  McAndrew,  Office  of  GSA 
Acquisition  Policy  (202-501-1224). 
SUPPLEMENTARY  INFORMATION: 

A.  Background  and  Description  of  the 
Information  Collection 

Under  its  multiple  award  schedule 
(MAS)  program,  GSA  collects 
information  as  prescribed  in  the  GSA 
MAS  policy  statement  of  October  1, 1982 
(47  FR  50242,  November  5, 1982). 
Specifically,  the  October  1982  policy 
statement  requires  an  offeror  when 
responding  to  a  MAS  solicitation  to 
complete  the  Discount  Schedule  and 
Marketing  Data  (DSMD)  sheets  and  to 
report  price  reductions  under  a  resultant 
MAS  contract.  The  DSMD  requests 
certain  pricing  information  on  a  sample 
of  models  which  meet  a  commerciality 
test  and  have  the  highest  volume  sales 
under  the  MAS  contract  and  for  all 
models  that  do  not  meet  the 
commerciality  test.  Such  pricing 


information  includes  the  amount  of  sales 
to  Government  and  non-Government 
customers,  sales  to  non-Government 
customers  at  catalog  price  less  discount, 
if  applicable,  and  at  other  than  catalog 
price.  It  also  requests  information  on  the 
best  discount  from  the  catalog  price 
given  to  various  categories  of  customers 
and  the  best  price  at  which  the  offeror 
sold  the  particular  model.  Other  genera! 
information  on  an  offeror's  marketing 
practices,  such  as  warranties,  quantity 
discounts,  trade-in  allowances,  return/ 
exchange  pohcy,  cumulative  discounts 
or  other  concessions,  is  also  requested. 
The  sales  and  discount  information  has 
practical  utility  in  determining  whether 
to  grant  an  exemption  from  the  statutory 
requirement  for  certified  cost  or  pricing 
data  based  on  catalog  price,  in 
establishing  the  Government's 
negotiation  objectives,  and  in 
determining  price  reasonableness.  With 
respect  to  ^e  price  reductions  clause, 
the  clause  requires  a  MAS  contractor  to 
report  certain  price  reductions.  The 
purpose  of  the  clause  is  to  maintain  the 
Government's  price  in  relation  to  the 
price  to  the  customer  or  category  of 
customer  upon  which  MAS  award  was 
predicated  for  the  contract  price.  To 
maintain  this  relationship,  the  MAS 
contractor  reports  price  reductions  to 
the  GSA  contracting  officer  who,  in  turn, 
determines  whether  the  price  reductions 
affect  the  MAS  price  relationship.  The 
MAS  contract  price  is  adjusted  when  the 
price  reduction  affects  the  MAS  price 
relationship.  Additionally,  the  MAS 
contractor  must  certify  at  the  end  of  the 
MAS  contract  that  all  price  reductions 
have  been  reported  to  the  contracting 
officer. 

In  April  1987.  OMB  approved  under 
control  number  3090-0235,  the 
information  collection  to  support  GSA's 
multiple  award  schedule  (MAS) 
procurement  program  and  resultant 
contracts.  In  approving  this  collection. 
OMB  recognized  the  requirement  for 
sales  and  discount  information  and 
price  reductions  information  associated 
with  the  MAS  program.  When  OMB 
initially  approved  these  information 
collections  under  the  control  number 
3090-0235,  it  was  envisioned  that  such 
number  would  remain  in  effect  pending 
action  on  GSA's  proposed  MAS  policy 
clarifications,  proposed  GSAR  change, 
and  resulting  information  collections. 
Since  then.  GSA  has  used  this  control 
number  for  its  information  collections 
associated  with  the  GSA  MAS  policy 
statement  of  October  1982.  The  control 
number  remained  on  the  OMB  inventory 
of  approved  collections  until  it  was 
deleted  through  inadvertent 
administrative  action.  GSA  has 
requested  expedited  action  by  OMB  to 


act  within  ten  days  to  restore  control 
number  3090-0235  to  cover  the 
information  collections  associated  with 
the  MAS  policy  statement  of  October 
1982  that  are  described  in  the  preceding 
paragraph.  GSA  has  requested  that  this 
approval  remain  in  effect  for  18  months 
pending  completion  of  the  MAS  review 
by  GSA. 
B.  Annual  Reporting  Burden 

Estimated  as  follows:  DSMD  sheets. 
6,740  respondents  and  101,100  hours; 
Price  Reductions  clause.  1,830 
respondents  and  12,720  hours. 

Dated:  January  8, 1991. 
Emily  C.  Karam. 

Director,  Information  Management  Division. 
[I-"R  Doc.  91-748  Filed  1-11-91:  8:45  am] 

BILLING  CODE  M20-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of 
Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  January  28  and 
29. 1991.  8  a.m..  Conference  Rm.  D. 
Parklawn  Bldg..  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  January  28, 1991,  8 
a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to  3 
p.m.;  closed  committee  deliberations.  3 
p.m.  to  4:30  p.m.;  open  public  hearing. 
January  29. 1991.  8  a.m.  to  9  a.m..  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  9  a.m. 
to  11:30  a.m.;  closed  committee 
deliberations,  11:30  a.m.  to  12:30  p.m.; 
open  committee  discussion,  12:30  p.m.  to 
3  p.m.;  Jack  Gertzog.  Center  for  Drug 
Evaluation  and  Research.  Rm.  8B-45 
Food  and  Drug  Administration.  5600 
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Fishers  Lane,  Rockville,  MD  20857.  301- 
443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  vaccines  intended  for 
use  in  the  diagnosis,  prevention,  or 
treatment  of  human  diseases.  The 
committee  also  reviews  and  evaluates 
the  quality  and  relevance  of  FDA's 
research  program  which  provides 
scientific  support  for  the  regulation  of 
these  products. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  22, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
January  28, 1991,  the  committee  will 
discuss  influenza  vaccine  formulation 
for  the  1991-1992  flu  season,  and  a 
review  of  the  intramural  scientific 
program;  on  January  29, 1991,  the 
committee  will  discuss  pertussis  vaccine 
and  the  National  Vaccines  Program 
activities. 

Closed  committee  deliberations.  On 
January  28, 1991,  the  committee  will 
discuss  the  intramural  science 
evaluation.  This  portion  of  the  meeting 
will  be  closed  to  prevent  disclosure  of 
personal  information  concerning 
individuals  associated  with  the  research 
program,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  On  January  29, 1991,  the 
committee  will  discuss  trade  secret  or 
confidential  commercial  information 
regarding  a  pending  investigational  new 
drug  application.  This  portion  cf  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however. 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  p    t 
14.  Under  21  CFR  10.205,  representat,.es 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits. 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Drug  Administration,  Rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 


the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisorj^ 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2, 10(d)).  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory^ 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
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infonnaiion  that  is  not  exempt  from 
public  disdiMure  punuant  to  the  FACA« 
as  amended:  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  dosing. 

This  notice  is  issued  under  sectioa 
10(a)  (1)  and  (2)  of  the  Federal  Adviaory 
Committee  Act  (5  U.S.C  App.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  7.  I99I. 
DavU  A.  Kasater. 
Commissioner  of  Food  and  Drugs. 
[ra  Doc.  9t-77B  Filed  l-»-flr  T0:57  am] 
mujn  cofx  nso-oi-if 


DEPMmHEHT  OF  H0USIN6  AND 
UnSAN  OCVELOPMENT 

Offlc*  of  ComnunMy  Ptaming  and 


(Docket  Ha  N-91-31S71 

Sufawliilon  of  Proposad  Infomntlon 
CeHaetlon  to  0MB— Comprctiemfve 
Housiitf^  Aftoi'dabWty  Stratogy 

AMMCV:  Office  of  Cooummity  Planning 
and  Development.  HUD. 
action:  Notice. 

tUMUAAY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  due  date:  January  22, 
1991. 

AOOHESSSS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal  Comments  should  refer  to 
the  proposal  by  title  and  docket  number 
and  should  be  sent  to  both  of  the 
following: 

Wendy  Sherwin.  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503 
Joan  Campion,  Rules  Docket  Clerk, 
Deoartment  of  H.U.D..  451  Seventh 
Street.,  SW..  Washmgton.  DC  20410. 
FOR  FURTMCR  INFOfMIATlON  COMTACT: 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street  SW., 
Washington.  DC  20410.  telephone  (202) 
706-2087.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Mr.  Cristy. 
SUPPLEMENTAItV  iMronnATiOM:  This 
Notice  informs  the  public  that  the 


Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  the 
requirement  for  State  and  local 
governments  to  develop  Comprehensive 
Housing  Affordability  Strategies 
(CHAS). 

A  CHAS  is  comprised  of  fifteen 
statutory  elements,  prindpal  among 
which  are  an  assessment  of  housing 
assistance  needs,  a  description  of 
market  conditions,  a  statement  of 
resources  available,  and  a  plan  of  action 
to  address  the  needs. 

The  information  collection 
requirements  in  this  package  are 
required  by  title  I  of  the  Cranston- 
Gonaaler  National  Affordable  Housing 
Act  of  November  28. 1990.  Public  Law 
101-625.  In  order  to  receive  direct 
funding  for  a  wide  variety  of  HUD 
programs,  applicants  that  are 
governmental  units  must  have  an 
approved  CHAS,  and  applicants  that  are 
not  governments  must  obtain  a 
certification  that  their  applications  are 
in  compliance  with  the  CHAS  for  the 
jurisdiction. 

The  Department  is  requesting 
comments  by  the  public  on  the 
information  collections  within  a  short 
period  of  time.  We  are  also  requesting 
the  Office  of  Management  and  Budget 
(OMB)  to  complete  its  paperwork 
review  of  the  Comprehensive  Housing 
Strategy  Interim  Rule  by  January  24. 
1991,  because  tune  is  of  the  essence  in 
making  this  rule  effective.  An  effective 
rule  is  needed  at  the  earliest  possible 
date  because  funduig  in  the  current 
fiscal  year  may  depend  on  completion  of 
a  CHAS  by  a  jurisdiction  and  approval 
of  it  by  HUD,  and  funding  in  the  next 
fiscal  year  almost  certainly  will.  The 
process  of  developing  a  CHAS  is  time 
consuming,  so  jurisdictions  need  to 
know  the  requirements  for  one  early  in 
1991. 

The  development  of  a  CHAS  requires 
a  substantial  period  of  time,  because  the 
jurisdiction  is  required  by  statute  not 
only  to  assess  housing  assistance  needs 
and  develop  a  plan,  but  also  to  obtain 
citizen  comments  on  its  proposed 
strategy.  Each  jurisdiction  is  to  obtain 
citizens  comments  by  conducting  public 
hearings.  After  the  hearings  the 
jurisdiction  must  summarize  the  citizen 
comments,  and  its  final  submission  to 
HUD  must  reflect  consideration  of  these 
comments.  The  rule  from  which  these 
information  collections  is  taken  is  being 
published  as  an  interim  rule,  to  take 
effect  in  early  1991,  to  allow  enough 
time  far  jurisdictions  to  develop  the 
capadty  to  do  this  data  gathering  and 
planning  in  sufficient  time  to  submit  a 


complete  housing  strategy  no  later  than 
October  of  1991. 

Applicants  for  funding  under  most 
HUD  programs  will  not  have  to  certify 
to  compliance  with  a  CHAS  until 
submitting  applications  for  Fiscal  Year 
1992  funding  (based  on  a  CHAS 
submitted  in  October  of  1991).  However, 
applicants  for  funding  under  a  few 
programs  will  have  to  certify  to 
compliance  before  receiving  Fiscal  Year 
1991  funding  (based  on  a  CHAS 
submitted  considerably  before  October 
of  1991).  These  programs  include 
Supportive  Housing  for  Persons  with 
Disabilities  and  Supportive  Homing  for 
the  Elderly,  authorized  under  section  801 
of  the  Cranston-Gonzalei  National 
Affordable  Housing  Act  and  section  202 
of  the  Housing  Ad  of  1959.  respedivcly. 
If  funding  becomes  available  for  the 
HOME  program  during  Fiscal  Year  1991, 
a  CHAS  certification  will  be  required. 
The  need  to  have  the  rule  operational 
for  these  programs  makes  it  all  the  more 
important  that  this  rule  and  its 
information  collections  be  effective  as 
soon  as  possible. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35): 

(1)  Tille  of  the  information  collection 
proposal:  Comprehensive  Housing 
Affordability  Strategy. 

(2)  Office  of  the  agency  to  collect  the 
information;  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  States 
and  units  of  general  local  government 
are  required  to  obtain  HUD  approval  of, 
and  to  implement,  a  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
as  a  condition  for  receiving  funds  made 
available  under  title  II  of  the  National 
Affordable  Housing  Act.  the  Housing 
and  Community  Development  Act  of 
1974,  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  and  funds 
under  various  other  program  (described 
more  fully  in  exhibit  below). 

(4)  Agency  form  number  Not 
applicable  at  this  time. 

(5)  Members  of  the  public  who  will  be 
affected  by  the  proposal:  State  and  local 
governments. 

(6)  Haw  frequently  information 
submissions  will  be  required:  Annually. 

(7)  An  estimate  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  See  the  chart  under 
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the  heading  "Findings  and 
Certifications"  in  the  exhibit  below. 

(8)  Type  of  Request:  New. 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal:  Nancy  Blauvelt  or  David 
Cohen,  Office  of  Urban  Rehabilitation, 
(202)  708-2470. 

Excerpts  from  the  draft  interim  rule. 
24  CFR  part  91.  that  deal  with 
information  collections  are  set  forth 
following  my  signature  in  this  notice  as 
an  exhibit  only.  Asterisks  (**)  are  used 
to  indicate  where  material  has  been 
omitted  from  the  draft  interim  rule.  The 
paperwork  burden  is  stated  on  a  chart 
under  the  heading  "findings  and 
certifications"  in  the  preamble  of  that 
document. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  January  8, 1991, 
Anna  Kondrates, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

Exhibit  1— Draft  Rule 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
24  CFR  Pari  91 

***** 

Comprehensive  Housing  Affordability 

Strategies 

«        •        •        *        * 

SUMMARY:  President  Bush  signed  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  of  November  28, 1990.  The 
Act  affirms  the  national  goal  that  every 
American  family  be  able  to  afford  a 
decent  home  in  a  safe  and  livable 
neighborhood.  Among  the  new  housing 
programs  the  Act  created  to  assist  State 
and  local  governments  achieve  this 
national  housing  policy  are  the  HOME 
Investment  Partnerships  (created  by  title 
II  of  the  Act)  and  the  HOPE  programs 
(created  by  titles  IV.  V  and  VII  of  the 
Act).  The  centerpiece  to  these  new 
programs,  as  well  as  to  management  of 
existing  programs,  is  the  Act's 
requirement  that  State  and  local 
governments  must  have  Comprehensive 
Housing  Affordability  Strategies.  This 
rule  implements  section  105  of  the  Act, 
which  prescribes  the  development  of 
these  housing  strategies,  as  well  as 
sections  107  and  108,  which  prescribe 
the  citizen  participation  procedure  for 
development  of  the  housing  strategies 
and  the  compliance  procedures  to  be 
followed  by  State  and  local 
governments. 


SUPPLEMENTARY  INFORMATION: 
L  Information  Collections 

The  information  collection 
requirements  contained  in  §§  91.15, 
91.20,  91.25,  91.30,  91.35,  91.40,  9145, 
91.50,  91.55,  91.70,  and  91.75  of  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review  under  the  Paperwork 
Reduction  Act  of  1980.  When  these 
collections  have  been  approved,  a 
Notice  will  be  published  to  that  effect  in 
the  Federal  Register.  Until  that  time  no 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements. 

The  annual  public  reporting  burden  of 
these  requirements,  including  the  time 
for  reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  is  stated  in  the  chart 
included  under  the  heading  of  Findings 
and  Certifications.  We  note  that  much  of 
the  data  to  be  used  by  State  and  local 
governments  to  comply  with  the 
requirements  of  this  rule  is  available 
from  the  Census  Bureau,  and  that  HUD 
will  supply  the  jurisdictions  with  the 
relevant  portions  of  that  data,  as  well  as 
with  data  on  the  HUD-assisted  housing 
inventory,  minimizing  the  burden  on  the 
jurisdictions.  Send  comments  regarding 
burden  estimates  or  any  other  aspects  of 
these  collections  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Department  of  Housing 
and  Urban  Development  Rules  Docket 
Clerk,  at  the  address  stated  above,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
HUD.  At  the  end  of  the  public  comment 
period  on  this  rule,  the  Department  may 
amend  the  information  collection 
requirements  set  out  in  this  rule  to 
reflect  public  comments  or  OMB 
comments  received  concerning  the 
information  collections. 

II.  Background 

Since  Fiscal  Year  1975.  the 
Department  has  required  the 
preparation  of  a  local  housing  planning 
document  as  a  condition  to  receipt  of 
certain  types  of  funding  to  local 
governments.  First,  a  Housing 
Assistance  Plan  (HAP)  was  required 
under  the  Community  Development 
Block  Grant  Program  (and  used  in 
connection  with  assisted  housing 
programs).  Then,  when  the  Stuart  B. 
McKinney  Homeless  Assistance  Act 
was  enacted,  a  Comprehensive 
Homeless  Assistance  Plan  (CHAP)  was 
required  as  a  condition  of  approval  of 


funding  for  a  locality's  program  to 
provide  shelter  for  homeless  persons. 
Now  the  Cranston-Gonzalez  National 
Affordable  Housing  .^ct  (Cranston- 
Gonzalez  Act  or  the  Act)  has  created  a 
new  planning  document  for  use  by 
States  as  well  as  units  of  general  local 
government — the  Comprehensive 
Housing  Affordability  Strategy  (CHAS 
or  housing  strategj)  This  CHAS 
incorporates  useful  elements  of  the  HAP 
and  CHAP,  and  it  will  eventually 
replace  both  of  them.  Inclusion  of  all 
housing  related  elements  in  a  single 
planning  document  will  reduce  the 
overall  burden,  and  the  resulting 
document  will  be  a  more  useful  tool  for 
addressing  housing  needs.  Instead  of 
dealing  with  a  specific  funding  source, 
the  housing  strategy  will  create  the 
impetus  for  a  jurisdiction  to  examine  its 
housing  needs  in  a  holistic  way, 
establish  goals,  and  develop  a  plan  for 
carrying  out  those  activities. 

The  housing  strategj'  will  serve  as  an 
action-oriented  management  tool  for 
States  and  local  governments.  It  will 
also  serve  as  a  monitoring  tool  for  HUD 
to  determine  how  effectively  a 
jurisdiction  is  satisfying  the  needs 
identified  within  available  resources.  In 
its  CHAS,  a  State  or  local  government 
will  estimate  the  housing  assistance 
needs  of  its  very  low-income,  low- 
income,  and  moderate-income  families, 
i.nciuding  the  needs  of  homeless 
individuals  and  families,  and  will  assess 
the  availability  of  unassisted  housing, 
assisted  housing,  and  other  resources  for 
addressing  these  needs  On  the  basis  of 
this  information,  the  jurisdiction  will 
develop  a  strategy  for  meeting  these 
housing  assistance  needs  over  the  next 
five  years.  Each  year,  the  jurisdiction 
will  "decide  how  the  available  resources 
will  be  used  to  provide  affordable 
housing  for  needy  families. 

The  Comprehensive  Housing 
Assistance  Strategy  document  will 
consist  of  five  components,  each  with 
tabular  summaries  and  supporting 
narrative,  that  integrate  the  fifteen 
statutory  items  described  in  more  detail 
in  this  rule.  (References  below  to 
paragraphs  are  to  the  lettered 
paragraphs  of  both  §§  91.15  and  91.20, 
unless  otherwise  noted.)  Beginning  in  FY 
1993  (October  1. 1992).  HUD  will  provide 
special  tabulations  of  decennial  census 
data  from  the  U.S.  Census  Bureau  as  the 
Basis  for  the  tabular  summaries  of  need 
and  market  and  inventory  conditions 
integral  to  the  first  two  components,  the 
community  may  accept  and  submit  this 
information  as  is,  or  may  present  its 
own  updated  estimates  in  a  format  at 
least  as  detailed,  in  accordance  with 
standards  prescribed  by  HUD.  (Detailed 
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statistics  will  b«  optional  for  the  1991 
and  1992  CHAS  submiMioas,  but 
jurisdictions  will  b«  responsible  for 
providing  estimates  of  need  and  market 
conditions  on  which  to  base  the  rest  of 
the  CHAS.)  In  addition.  HUD  will 
provide  to  jurisdicticas,  to  the  extent 
feasible,  data  on  the  HUD-assisted 
housing  stock. 

—The  Tirst  part,  the  IVecds  AsMMment 
(carresponding  to  paragraphs  a  and  b)  will 
summahae  available  data  on  the  current 
needa  of  the  homeles*  and  of  income- 
eligible  familial  with  housing.  Jtihsdictioos 
are  required  to  project  those  needs  for  the 
ensuing  f5ve-ypar  period. 

— Part  two,  Market  and  Inventory  Conditions, 
will  summarise  local  market  and  inventory 
charactenitica,  including  trends  in 
populatioa  hooaahold  formation,  and 
ficiusiiig  (paragraph  c).  lafonnation  on  the 
assisted  housing  and  the  public  housing 
slock  I!  91.15  (ill  will  also  be  presented 
here. 

—The  third  part.  Strategies,  will  integrate  the 
review  of  needs  and  conditions  in  a 
atraetured  bimat,  to  determine  priorities 
for  investment  over  the  ensuing  five-year 
period  (paragraph  g).  The  relevant  local 
polices  (afid  Sta<e  p«liciaa)  (paragraph  d). 
Iocs!  ir.stiiuticaal  structure  (paragraph  •), 
and  local  activities  to  involve  public 
bousing  residents  in  management  and 
ownership  (paragraph  jl  will  be  considered. 

—Part  four.  Heaonrces.  will  review  the 
various  types  of  resources  needed  and 
anticipated  to  be  available  to  implement 
the  strategy  (including  reaanrces  fur 
homelessoess,  paragraph  b),  including  the 
private.  Federal,  and  norvFnderal  resources 
(paragraph  f]  and  plans  for  coordinaiioa 
(paragraph  h)  and  use  of  the  Low-Income 
Housing  Tax  Credit  (J  91.20(1)].  The 
summary  table  will  show  the  dollars 
anticipated  from  each  Federal  program 
over  the  coming  year,  and  indicate  the 
Slate/local  resources  available  to  meet 
matching  requirements  for  diff<«'ent  types 
of  uses. 

—the  Hnal  part  Implementation.  tiunsUtes 
the  five-year  strategy  and  the  available 
rpsources  into  plans  (paragraph  g)  and 
goals  (paragraph  n)  for  the  number  of 
families  to  be  assisted  m  the  ensuing  year, 
including  the  number  to  be  provided 
affordable  housing  as  defined  in  the  HOME 
f*rogram  (paragraph  n)  with  the  r«^soufces 
identified  in  the  fourth  part,  it  will  also 
cover  specifics  of  the  plans  for  assisting  the 
homeless  (called  for  in  paragraph  bj,  and 
include  mciitoring  details  and 
certifications  regarding  fair  housing  and 
relocation  (paragraphs  k.  t.  and  m). 

The  Act  requires  'Jial.  in  order  to 
r>;ceive  funding  under  certain  HUD 
programs,  a  State  or  unit  of  general  local 
goverament  must  have  a  Comprehensive 
Housing  Affordability  Strategy  that  has 
been  approved  by  HUD  for  a  fiscal  year. 
I.n  addition,  for  certain  other  programs, 
the  Act  requires  that  an  application 
include  a  certification  of  consistency  of 
the  proposal  with  an  approved  bousing 


Strategy  for  the  jurisdiction  in  which  the 
proposed  project  will  be  located.  (All 
Section  numbers  stated  throughout  this 
Preamble  relate  to  the  Cranston- 
Gonzalez  Act,  unless  otherwise  noted.) 
For  FY  1991  funding,  a  certification  is 
necessary  for  applications  for  the 
Supportive  Housing  for  Persons  with 
Disabilities  Program,  authorized  under 
section  801  of  the  Act  (to  be  a  new  CFR 
part  8G0),  for  the  Supportive  Housing  for 
the  Elderly  Prograin.  authorized  under 
section  202  of  the  Housing  Act  of  1959 
(to  be  a  new  part  889^.  and  for  the 
HOME  Program  (Section  215)— if 
funding  becomes  available  this  year. 

With  respect  to  many  of  the  programs 
for  which  a  certification  of  consistency 
is  required,  HUD  has  the  discretion  to 
continue  using  other  planning 
documents  for  a  period  of  time.  The 
Department  is  exercising  its  authority  to 
provide  for  a  transition  from  the  current 
planning  documents  (CHAP  or  HAP) 
until  October  31. 1991.  so  dsat 
jurisdictions  need  not  submit  a  housing 
strategy  before  October  1991  for  the 
following  progrsims:  Homeless  Housuig 
Assistance,  such  as  Emergency  Shelter 
Grants  (ESG)  (part  576):  Transitional 
Housing  (part  577),  Permanent  Housing 
for  Handicapped  Homeless  (part  578), 
Supplemental  Assistance  for  Facilities 
to  Assist  the  Homeless  (part  579),  and 
Single  Room  Occupancy  for  the 
Homeless  (part  882,  subpart  H): 
Comn'.unity  Development  Block  Grants 
(CDBG,  including  Entitlements.  Small 
cities,  States,  and  Special  Purpose)  (part 
570);  Hope  I,  II  and  111  Horaeownership 
Programs  (sections  411,  et  seq.;  421.  et 
seq.;  and  441,  eC  seq..  respectively);  Low- 
Income  Housing  Preservation 
(prepayment  avoidance  incentives, 
section  601);  Shelter  Plus  Care  (section. 
837);  and  Housing  Opportunities  for 
Persons  with  AIDS  (section  854). 

Public  Housing  and  Indian  Housing 
funding  and  Section  8  assistance, 
generally,  are  not  dependent  on 
existence  of,  or  certification  of 
consistency  with,  an  approved  housing 
strategy  for  the  jurisdiction.  Programs 
that  refer  to  the  housing  strategy,  but  do 
not  require  a  ceitification  of  consistency 
with  it,  are  the  Section  8  Program — as 
one  basis  for  determination  of  exception 
rents  and  allocation  of  funding  (sections 
543(b)  and  556),  and  the  FamUy  Self- 
Sufhciency  Program  (section  554)  for 
determination  of  when  a  public  housing 
agency  is  not  required  to  operate  that 
type  of  program.  In  addition,  as  a 
homeless  assistance  program,  the 
Section  8  Moderate  Rehabilitation 
Single  Room  Occupancy  is  dependent 
on  it  (Section  441,  McKuuiey  Act). 

Indian  Tribes  are  not  included  in  the 
Act's  definition  of  a  "jurisdiction",  the 


entity  charged  with  submitting  a  CHAS. 
The  Department  ha*  concluded  that  they 
need  not  submit  a  housing  strategy,  and 
meed  not  submit  a  certification  of 
consistency  with  a  housing  strategy. 
Therefore,  there  i»  no  mention  of  Indian 
Tribes  in  the  rule  itself.  The  Indian 
CDBG  Program,  authorized  by  section 
106  of  the  Housing  and  Community 
Development  Act  of  1974,  The  HOPE  I 
Program,  authorized  by  section  411  of 
this  Act,  and  the  HOPE  lU  Program, 
authorized  by  section  441  of  the  Act, 
permit  participation  of  Indian  Tribes 
and  Indian  Housing  Authorities, and 
those  programs  refer  to  certification  of 
compliance  with  an  approved  housing 
strategy.  However,  the  Department 
believes  that,  given  the  sovereign  status 
of  Indian  Tribes,  it  would  be 
inappropriate  for  a  State  to  be  deemed 
the  "appropriate"  jurisdiction  to  apply 
its  housing  strategy  to  programs 
administered  by  Indian  Tribes. 

in.  Purposes  of  the  Cranston-Gonzalez 
Act. 

The  purposes  of  the  Act.  as  stated  in 
Section  103  of  the  Cranston-Gonzalez 
Act,  are  the  following; 

(1)  To  help  families  not  owning  a  home  to 
save  for  a  downpayraent  for  the  purchase  of 
a  home; 

(2)  To  retain  wherever  feasible  as  housing 
affordable  to  low-income  families  those 
dwelling  units  produced  for  such  purpose 
with  Federal  assistance; 

(3)  To  extend  and  strengthen  partnerships 
among  all  levels  of  government  and  the 
private  sector,  including  for-profit  and  non- 
profit organizationa,  in  the  production  and 
operation  of  housing  affordable  to  low- 
income  and  moderate-income  families; 

(4)  To  expand  and  improve  Federal  rental 
assistance  for  very  low-income  famihes:  and 

(5)  To  increase  the  supply  of  supportive 
housing,  which  combines  structural  features 
and  services  needed  to  enable  persons  with 
special  needs  to  live  with  dignity  and 
independence. 

This  rule's  goal  is  to  promote  those 
purposes  by  requiring  the  preparation  of 
a  single  planning  document  that 
encompasses  a  jurisdiction's  housing 
reeds,  with  a  focus  on  affordable 
housing  for  low-income  families.  The 
objectives  to  be  promoted  through  this 
planning  process  are  to  preser\'e 
affordable  housing  units  developed  with 
Federal  assistance;  to  produce  housing 
for  low-income  and  moderate-income 
families  through  piivate-public 
partnerships;  to  expand  the  availability 
of  rental  assistance  for  very  low-income 
families,  to  increase  th  ?  supply  of 
supportive  housing,  and  to  help  families 
aspiring  to  become  first-time 
homebuyers. 
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IV.  MonilortBg 

Each  jurisdiction  with  an  approved 
housing  strategy  will  monitor  recipients 
of  assistance  for  compliance  with 
contractual  requirements  and  applicable 
regulations,  and  it  will  report  annually 
to  HUD  on  the  progress  made  in 
implementing  its  housing  strategy.  This 
rule  imposes  very  few  specific 
requirements  beyond  the  statutory 
performance  reports.  After  a  year  of 
experience  with  the  system,  a  future  rule 
may  specify  more  detailed  requirements. 

V.  Traosition 

In  accordance  with  section  105(a),  the 
Secretary  has  determined  that 
Comprehensive  Housing  Affordability 
Strategies  generally  will  first  be 
submitted  for  Federal  Fiscal  Year  1992. 
The  submissions  will  be  due  on  October 
31, 1991,  to  cover  the  period  of  October 
1. 1991  through  September  30. 1992. 
Housing  strategies  submitted  by 
October  31. 1991  will  be  approved  by 
December  30  1991,  if  they  are  complete 
and  are  consistent  with  the  purposes  of 
the  Act.  If  HUD  finds  that  there  are 
deficiencies  in  the  CHAS,  it  could  take 
up  to  an  additional  five  months  to 
correct  these  deficiencies.  Funding 
decisions  made  after  a  strategy  is 
approved  will  depend  on  the  approved 
CHAS  (perhaps  as  early  as  Januarj' 
1992,  for  strategies  submitted  by 
October  31, 1991).  Since  funds  may  be 
made  availabJe  for  Fiscal  Year  1992 
eariy  in  calendar  year  1992,  it  will  be  to 
a  jurisdiction's  benefit  to  start  the 
process  as  early  as  possible,  so  that  an 
approved  CH.^S  will  be  in  place  when 
fundi.ag  availability  is  ar.nounced. 

The  purpose  of  publishing  this  rule  in 
early  1991  as  an  interim  rule  is  to  permit 
jurisdictions  to  know,  at  the  earliest 
possible  time,  what  may  be  required  of 
them  no  later  than  early  1992.  Most 
programs  will  require  the  submission  of 
a  CHAS  or  certification  of  compliance 
with  a  aiAS  by  October  31. 1991.  The 
development  of  a  CHAS,  including 
solicitntion  of  citizen  comments  in  a 
public  hearing  process,  will  take  at  least 
six  months.  To  be  able  to  gear  up  to 
perform  these  tasks,  many  jurisdictions 
will  need  significant  additional  time, 
particularly  if  they  have  never  before 
prepared  such  documents  (such  as 
several  of  the  States). 

In  addition,  there  are  two  prindpal 
types  of  circumstances  that  would 
warrant  submission  of  a  housing 
strategy  before  October  19G1;  an 
application  for  funds  under  the  HOME 
program,  if  Federal  Fiscal  Year  1991 
funding  becomes  available  for  that 
program,  or  an  application  for  FY  1991 
funding  under  the  Supportive  Housing 


for  the  Elderly  (section  202  of  the  1959 
Act)  or  Supportive  Housing  for  Persons 
with  Disabilities  (section  811)  Programs, 
which  require  a  certification  of 
consistency  with  an  approved  housing 
strategy.  In  either  of  lliese  cases,  the 
period  to  which  the  housing  strategy 
applies  should  be  greater  than  a  12- 
month  period,  starting  from  the  date  of 
submission  and  running  through 
September  30. 1992. 

If  funds  become  available  for  the 
HOME  Program  in  FY  1991  a.nd  a 
formula  allocation  is  published, 
jurisdictions  that  want  to  participate 
will  have  only  30  days  to  notify  the 
Department  of  their  interest  in 
participating,  and  only  90  days 
thereafter  to  submit  a  housmg  stratejjy. 
Unlike  some  other  programs  created  by 
the  Cranston-Gonzalez  Act,  there  is  no 
other  planning  document  that  is 
authorized  to  be  substituted  for  the 
housing  strategv-  in  the  HOME  program. 

Since  funding  during  FY  1991  of  the 
Supportive  Housing  Programs  depends 
on  certification  of  compliance  with  an 
approved  housing  strategy,  that 
document  must  be  submitted  before  the 
generally  applicable  submission  date — 
in  time  to  be  approved  as  part  of  the 
funding  award  process.  If  funding  is  not 
evailabie  for  the  HOME  Program  when 
applications  are  solicited  for  the 
Supportive  Housing  Programs,  and  there 
is  no  State  CHAS,  then  an  abbreviated 
strategy  may  be  submitted  under  §  91.23. 
In  FY  1991,  the  abbreviated  strategy 
may  be  the  approved  HAP  for  that 
jiir'sdiction  or.  if  tliere  is  no  approved 
HAP,  an  identification  of  needs  of 
elderly  persons  or  persons  with 
disabilities,  as  appropriate,  and  a 
strategy  to  meet  those  needs. 

It  should  a!sc  be  poin'ed  out  that  the 
applicant  for  funding  may  not  always  be 
8  Slate  or  local  government,  responsible 
for  submitting  a  CH.^S.  In  the  case  of 
Supportive  Housing  for  the  Elderly  or 
Pe.'-sons  with  Disabilities,  an  application 
for  funding  will  be  submitted  by  a 
nonprofit  corporation,  which  would 
have  to  obtain  a  cerfification  from  the 
State  or  local  government  that  its 
application  is  consistent  with  the  CHAS. 
If  the  jurisdiction  does  not  anticipate 
applying  for  other  forms  of  assistance 
for  which  approval  of  a  CHAS  is 
recessar\',  it  must  submit  a  housing 
strategy  to  enable  applications  for 
Supportive  Housing  for  the  Elder'y  or 
Persons  wiLh  Disabilities  to  be  funded  in 
the  jurisdiction.  In  such  a  case,  the  local 
j arisdicbon  will  be  permitted  to  submit 
an  abbreviated  housing  strategy,  with 
which  it  can  certify  the  proposed  project 
is  consiste.nt.  (For  FY  1991,  the 


abbreviated  suaiegy  can  be  as 

described  in  the  previous  paragraph.) 

This  problem  may  not  arise  after 
fiscal  year  1992.  when  States  will, 
doubtless,  have  approved  housing 
strategies.  At  that  point,  the  applicant 
should  seek  certification  of  consistency 
with  the  approved  strategy  of  the  lowest 
level  of  government  that  has  one.  (If 
State  and  local  govemirients  do  oot 
submit  housing  strategies,  they  may.  in 
effect,  deprive  their  jurisdictions  of 
funding  for  such  programs.) 

In  some  cases.  States  and  locahttes 
new  have  their  own  hotjsing 
affordability  strategies.  If,  at  the  time  a 
jurisdiction  first  submits  a  CHAS. 
whe.her  for  1391  or  1992,  it  already  has 
its  own  housing  strategy  that  contains 
most  of  the  elements  required  under  this 
rule,  it  may  comply  with  the  CHAS 
requirements  by  submitting  a  modified 
version  of  its  own  stratepy.  With  its 
strategy,  the  jurisdiction  must  supply 
information  about  the  location  of  the 
HUD-required  elements,  supplemented 
with  information  required  by  HUD  that 
is  not  included  in  its  own  strategy.  In 
addition,  this  submission,  including  the 
supplement,  must  be  prepared  in 
compliance  with  the  atizen 
participation  requirements  of  this  rule. 
Since  the  Department  recognizes  that 
the  CHAS  imposes  new  requirements,  it 
expects  the  first  year  or  two  to  be  a  time 
for  capacity  building.  In  the  first  year. 
HUD  will  accept  data  already  obtained 
by  jurisdictions,  delaying  until  October 
1992  strict  compliance  with  the 
requirement  for  detailed  statistical 
presentation  of  household  rwjeds  and 
market  conditions.  During  the  first  year, 
HUD  will  work  with  jurisdictions  on 
developing  their  CHAS.  providing  them 
with  census  data  appropriate  for  the 
CHAS  as  soon  as  possible.  It  also  will 
provide  information  developed  by  the 
Secretary's  Task  Force  on  Affordable 
Housing,  which  will  be  useful  in 
determining  the  effects  of  public  policy 
on  affordable  housing.  Any  data  other 
than  that  from  the  U.S.  Decennial 
Census  that  is  used  for  \he  CHAS  must 
conform  with  HUD  standards,  to  be 
specified  in  administrative  instructions. 

Findings  and  Certifications 

Information  collection  requiremenis. 
The  information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  ONfB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Information  on 
the  public  reporting  burden  of  the 
provisions  of  this  rule  that  the 
Department  has  determined  contain 
information  collection  requirements  is 
provided  as  follows; 
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Annual  Reporting  Burden  Interim  Rule— Comprehensive  Housing  Affordability  Strategy  Complete  Submission  (Every 

5  Years) 


Description 


CHAS(55  91  15,  91  20.  91  25.  91  30.  91  35.91.55,91.70). 

Cmz  part  (M9i  40.  9f  45.  91.50) 

PutHica  cost  (§91  40(b)). — ~ 

Port  Rep  (J  91  75)  

Total  Annual  Cost  to  Junsdictions  


Respood- 
•nts 


1078 
1078 
1078 
1078 


Annual 
Hn. 


240 
'8 


40 


Hourly  Rate 


$15.00 

1500 

(SI 00  per  year). 
15.00 


CHAS  „ 

Citizen  participation 

Pubiicafioo  costs _ 

Perfonnance  report 

Total  Annual  Cost  to  Junsdictions 


Annual  Updates  (fo 

1078 

1078 

1078 

1078 


lowing  4  years) 


80 
'8 


40 


$15.00 

15.00 

($100  per  year). 
15.00 


Annual  Cost 


$3,880,000 
129.360 
107.800 
646,800 

$4,764,760 

$1,293,600 
129,360 
107,800 
646.800 

$2,177,560 


It   IS  anticipated   that   lunsdictions  that   are  CDBG   recipients  will  f>old  tfieir  CHAS   public   hearings   in  conjunction  with  their  CDBG   public   heanngs. 


Accordingly,  a  new  part  91  is  added  to 
title  24  of  the  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  91-STATE  AND  LOCAL 
HOUSING  AFFORDABILITY 
STRATEGIES 

Subpart  A— General 

Sec 

911    Purpose  and  applicability. 

91  5    Definitions. 

91  10    Review  by  courts. 

Subpart  B— Contents  of  Strategy 

91  15    Strategy  for  a  unit  of  genera!  local 

government. 
91  20    Strategy  for  a  State. 
91  25    .Abbreviated  strategy 

Subpart  C— Coordination  and  Consultation 

91.30    Coordination  of  State  and  local 

housing  strategies 
91  35    Consultation  with  social  service 

agencies. 

Subpart  D— Citizen  Participation 

91  40    Preparation  of  housing  strategy. 
91  45    Substantial  amendment  to  housing 

strategy  or  submission  or  performance 

report. 
91  50    Resolution  of  citizen  complaints. 

Subpart  E— HUO  Review  and  Approval 

91  55    Submission  of  housing  strategy. 

91  60    Appros  al  of  a  strategy. 

91  65    Actions  m  case  of  disapproval  of  a 

strategy. 
91  70    Amendment  and  resubmission  of  a 

housing  strategy. 

Subpart  F— Pertormance  Reports  and 
Reviews 

91.75    Performance  reports. 

91  80    HUD  performance  reviews. 

Subpart  G— Miscellaneous 

9199     Waiver  authon'y 

Authority:  Sees.  101-108.  Cranston- 
Gonzalez  National  Affordable  Housing  Act 
IPub  L  101-625. 105  Stat.  40"9);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  of  1965  (42  U.S.C.  3535(d)). 


Subpart  A — General 

§  91.1    Purpose  and  applicability. 

(2)  Programs  covered.  Proposed 
housing  activities  to  be  funded  under  the 
following  programs  will  be  approved  by 
HUD  only  if  there  is  a  certification  of 
consistency  with  an  approved  housing 
strategy  covering  the  jurisdiction  in 
which  the  housing  is  to  be  located 
(Under  some  of  these  programs  there  are 
transition  provisions  delaying  the 
effective  date  of  their  reliance  on  the 
CHAS — check  the  regulations  for  the 
individual  programs); 

(i)  The  HOME  Program  (title  II  of  the 
Act): 

(ii)  The  HOPE  I  (Public  Housing 
Homeownership)  Program  (sections  411- 
419  of  the  Act.  adding  title  III  to  the 
United  States  Housing  Act  of  1937); 

(iii)  The  HOPE  II  Program 
(Homeownership  for  Tenants  of 
Multifamily  Projects)  (Sections  421-431 
of  the  Act); 

(iv)  The  HOPE  III  Program 
(Homeownership  of  Single  Family 
Property)  (sections  441-M8  of  the  Act); 

(v)  The  Low — Income  Housing 
Preservation  Program  (prepayment 
avoidance  incentives,  sections  601-613, 
creating  the  Low-Income  Housing 
Preservation  and  Resident 
Homeownership  Act  of  1990); 

(vi)  The  Shelter  Plus  Care  Program 
(sections  451-484  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act,  as 
amended  by  Section  837  of  the  Act); 

(vii)  The  Housing  Opportunities 
Program  for  Persons  with  AIDS  (sections 
851-863  of  the  Act); 

(viii)  The  Supportive  Housing  for  the 
Elderly  Program  (Section  202  of  the 
Housing  Act  of  1959,  as  amended  by 
section  801  of  the  Act;  24  CFR  part  889); 

(ix)  The  Supportive  Housing  for 
Persons  with  Disabilities  Program 
(section  811  of  the  Act,  24  CFR  part  890); 

(x)  The  Homeless  Housing  Assistance 
Programs  (sections  411-443  of  the 
Steward  B.  McKinney  Homeless 


Assistance  Act;  see  24  CFR  parts  576, 
577.  578.  579,  and  subpart  H  of  Part  882); 
and 

(xi)  The  Community  Development 
Block  Grant  Programs — Entitlement, 
Small  Cities,  States  and  Special  Purpose 
(sections  106  and  107  of  the  Housing  and 
Community  Development  Act  of  1974, 
section  905  of  the  Act;  see  24  CFR  part 
570). 

(3)  Programs  not  covered.  Public 
Housing  and  Indian  Housing  funding 
(authorized  under  titles  I  and  II  of  the 
United  States  Housing  Act  of  1937)  is 
not  dependent  on  the  existence  of.  or  a  • 
certification  of  compliance  with,  an 
approved  housing  strategy  for  the 
jurisdiction.  Section  8  funding  is  not 
dependent  on  the  existence  of,  or 
certification  of  compliance  with,  an 
approved  housing  strategy,  except  for 
the  section  8  Moderate  Rehabilitation 
Single  Room  Occupancy  Program 
(authorized  under  section  441  of  the 
McKinney  Act).  However.  HUD  funding 
allocations  for  the  section  8  Certificate 
and  Voucher  Programs  are  to  be  made  in 
a  way  that  enables  participating 
jurisdictions  to  carry  out  their  housing 
strategies  (section  556  of  the  Act).  In 
addition,  one  basis  for  approval  of  rents 
for  the  section  8  Programs  that  are 
higher  than  110  percent  of  the  fair 
market  rents  for  the  area  based  on 
special  local  conditions  is  a  HUD 
determination  that  implementation  of 
the  approved  housing  strategy  for  the 
area  requires  the  higher  rents  {section 
543(b)  of  the  Act). 

§  91.5    Definitions. 

Act.  The  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L.  101-625, 
104  Stat.  4079). 

Annual  update.  A  submission  by  a 
jurisdiction  to  HUD  in  a  year  in  which  a 
complete  submission  is  not  required  (in 
accordance  with  §  91.55(b)),  which 
provides  new  information  for  the  next 
year  about  all  the  elements  required  by 
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I  91.15  of  I  912a  as  appropriate, 
including  new  certifioationB  about  fair 
housing  enforcement  and  relocation 
assistance  (see  SS  91.15{in)  and 
91.20(m)). 

Certification.  A  written  assertion, 
based  on  supporting  evidence  which 
must  be  kept  available  for  inspection  by 
HUD,  by  the  Inspector  Ger>eral  of  HUD, 
and  by  the  public.  The  assertion  shall  be 
deemed  to  be  accurate  unless  HUD 
determines  otherwise,  after  inspecting 
the  evidence  and  providing  due  notice 
and  opportunity  for  comment. 

Complete  submission,  a  strategy  that 
fulfills  the  requirements  of  1 91.15  or 
§  91.20,  as  appropriate,  with  respect  to 
the  entire  five  year  period  to  foiiow. 
Cost  burden.  The  extent  to  whicfa 
gross  bousing  costs,  including  utility 
costs,  exceed  30  percent  of  gross 
income,  based  on  data  published  by  the 
U.S.  Census  Bureau. 

Disabled  family.  A  household 
composed  of  one  or  more  persons  at 
least  one  of  whom  is  an  adult  (a  person 
of  at  least  18  years  of  age)  who  has  a 
disability.  A  person  shall  be  considered 
to  have  a  disability  if  the  person  is 
determined  to  have  a  physical  mental 
or  emotional  impoimieat  that  (a)  is 
expected  to  be  of  long-con tirujed  and 
indefinite  duration,  (b)  substantially 
impedes  his  or  her  ability  to  hve 
independently,  and  (c)  is  of  such  a 
nature  that  the  ability  could  be 
improved  by  more  suitable  housing 
conditions.  A  person  shall  also  be 
considered  to  have  a  disability  if  he  or 
she  has  a  developmental  disability  as 
defined  in  section  102(7)  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C.  6001- 
6007).  The  term  "disabled  family"  also 
includes  the  surviving  member  or 
members  of  any  household  described  in 
the  first  sentence  of  this  paragraph  who 
were  living  in  an  assisted  unit  with  the 
deceased  member  of  the  household  at 
the  time  of  his  or  her  death. 

Elderly  family.  Family  in  which  the 
head  of  the  household  or  spouse  is  at 
least  62  years  of  age. 

Family.  A  household  comprised  of  one 
or  more  individuals. 

Housing.  Includes  manufactured 
housing  and  manufactured  housing  lots. 

Housing  strategy  (CH.lSj.  A 
Comprehensive  Housing  Affordability 
Strategy  prepared  in  accordance  with 
this  part,  consisting  of  either  a  complete 
submission  or  an  annual  update. 

HUD.  The  United  Stales  Department 
of  Housing  and  Urban  Development. 

Jurisdicatiun.  A  State  or  unit  of 
general  local  government. 

Large  fami ties.  Families  of  five  or 
more  persons. 


lo/je  family  anit.  Unit  of  at  least 
three  bedrooms. 

Low-income  families.  Families  whose 
income  do  not  exceed  80  percent  of  the 
median  income  for  the  area,  as 
detemiiT>ed  by  HUD  with  adjustments 
for  smaller  and  lai^ger  families,  except 
that  HLT)  may  establish  income  ceilings 
higher  or  lower  than  80  percent  if  the 
median  for  the  area  on  the  basis  of 
HUD's  findings  that  such  variatKMis  are 
necessary  because  of  prevailing  levels 
of  construction  costs  of  fair  market 
rents,  or  unusually  high  or  low  family 
incomes. 

Moderate-income  families.  Families 
whose  incomes  are  between  80  percent 
and  95  percent  of  the  median  income  for 
the  area,  as  determined  by  HUD,  with 
adjustments  for  smaller  and  larger 
families,  except  that  HUD  may  establish 
income  ceilings  higher  or  lower  than  95 
percent  of  the  median  for  the  area  on  the 
basis  of  HUDs  findings  that  such 
variations  are  necessary  because  of 
prevailing  levels  of  construction  costs  or 
fair  market  rents,  or  unusually  high  or 
low  family  incomes. 

Overcrowding.  More  than  one  person 
per  room. 

Participating  Jurisdiction.  Any  State 
or  unit  of  general  local  government  that 
has  been  so  designated  in  accordance 
with  the  HOME  Program  (title  H  of  the 
Act). 

Resubmission.  A  revised  housing 
strategy  submitted  to  HUD  in  response 
to  HUD's  disapproval  of  a  previous 
proposed  housing  strategy". 

Severe  cost  burden.  The  extent  to 
which  gross  housing  costs,  including 
utility  costs,  exceed  50  percent  of  gross 
income,  as  pubHshed  by  the  U.S.  Census 
Bureau. 

State.  Any  State  of  the  United  States, 
the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

Substantial  am,endment.  A  major 
change  in  a  housing  strategy  submitted 
between  scheduled  annual  submissions. 
It  will  usually  involve  a  change  to  the 
goals  or  the  plan,  which  may  be 
occasioned  by  a  decision  to  apply  for 
assistance  under  a  program  not 
previously  mentioned  in  the  strategy. 
Unit  of  general  local  gowmment.  A 
city,  town,  township,  county,  pansh. 
village,  or  other  general  purpose 
political  subdivision  of  a  State;  Guam, 
the  Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  Paleu,  or  a 
general  purpose  poLtical  subdivision 
thereof;  a  consortium  of  such  political 
subdivisions  recognized  by  HUD  in 
accordance  with  the  HOME  Program 
(title  II  of  the  Act);  and  any  agency  or 
instrumentality  thereof  that  is 
established  pursuant  to  legislation  and 
designated  by  the  chief  executive  to  act 


on  behalf  of  the  junsdiction  with  regard 
to  HUD  assislaiMe. 

Very-low  iT>come  families.  Low- 
income  families  whose  incomes  6c  t\o\ 
exceed  50  percent  of  the  median  family 
income  for  the  area,  as  delermmed  by 
HUD.  with  adjustments  for  sniaMer  and 
larger  families,  except  that  HUD  may 
establish  income  ceilings  higher  or  lower 
than  50  percent  of  the  median  for  the 
area  on  the  basis  of  HUD's  fmdinjfs  that 
such  vanadons  are  necessary  because 
of  prevailing  levels  ol  corjstruclicn  costs 
or  fair  market  rents,  or  onusualK'  high  or 
low  family  incomes. 

$  91.10    Review  by  courts. 
•         *         *         •         * 

Subpart  B— Contents  of  Strategy 

§»1.t5    Stratetry  tor  8  on«  of  jeneral  local 
government. 

The  comprehensive  housing 
affordability  strategy  must  be  submitted 
in  a  form  that  is  approved  by  HIT),  and 
it  must  contain  the  following 
information  based  on  the  most  recent 
data  published  by  the  U.S.  Census 
Bureau,  or  data  collected  locally  in 
conformance  with  HUT)  standards: 

(a)  Needs  data.  A  description  of  the 
jurisdiction's  current  needs  for  housing 
assistance  for  very  low-income,  low- 
income,  and  moderate-income  fairulies 
and  estimates  of  needs  for  the  ensuing 
five-year  period. 

(1)  Information  must  include  available 
data  on  the  structural  condition  of 
housing,  the  extent  of  overcrowding  and 
cost  burden,  including  severe  cost 
burden,  and  the  extent  to  which  families 
already  receive  housing  assistance, 
ownership  or  rental  status,  and  family 
type,  including  elderly  families,  families 
with  children  (including  large  families). 
disabled  families,  and  single  persons. 

(2)  Informaiion  must  be  presented 
separately  for  families  for  whom 
inadequate  housing  is  a  factor  in  foster 
home  placement  of  children;  for  famUies 
requiring  supportive  services  in 
connection  with  houRing.  mcluding 
families  who  are  participating  m  an 
organized  program  to  achieve  economic 
independence  and  self-sufl'iciency  and 
persons  with  acquired 
immunodeficiency  syndrome;  for 
persons  residiiig  in  the  jurisdiction,  and 
persons  working  in  the  jurisdiction  but 
not  residing  thertr.  and  for  any  other 
households  that  are  potentially  eligible 
fjr  housing  or  homeless  assistance 
under  Federal  programs. 

(3)  In  addition,  this  needs  assessment 
shall  include  information  on  the  need  for 
housii\g  of  households  not  requiring 
assistance. 
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(4)  Information  presented  in 
accordance  with  paragraphs  (1),  (2)  and 
(3)  must  be  specified  by  racial  and 
ethnic  status; 

(b)  Homeless  assistance  needs  and 
strategy.  A  description  of  the  nature  and 
extent  of  homeiessness  within  the 
jurisdiction,  including  the  estimated 
number  and  special  needs  of  homeless 
persons  who  are  mentally  ill,  alcoholic. 
or  drug  abusers,  runaway  or  abandoned 
youth,  abused  spouses,  veterans, 
persons  with  acquired 
immunodeficiency  syndrome,  and  other 
categories  that  HUD  may  specify,  with 
racial  and  ethnic  status  indicated,  to  the 
extent  available.  Information  on  these 
populations  must  be  organized  by 
whether  the  persons  have  a  primary 
nighttime  residence  that  is  a  shelter  or 
that  is  a  place  not  ordinarily  designed 
for,  or  used  as,  a  regular  sleeping 
accommodation  for  human  beings  The 
description  must  include  a  brief 
inventory  of  the  facilities  (including 
overnight  sleeping  capacity  and 
occupancy)  and  services  within  the 
various  geographic  areas  that  address 
the  needs  of  homeless  persons.  The 
description  also  must  include  the 
jurisdiction's  strategy  for  providing  (1) 
Emergency  shelter  and  services.  (2) 
housing  and  services  for  transition  to 
permanent  housing  and  independent 
living,  and  (3)  housing  and  supportive 
services  for  those  not  capable  of 
achieving  independent  living.  The 
strategy  also  must  include  a  description 
of  the  charactenstics  and  special  needs 
of  low-income  families  who  are  in 
imminent  danger  of  becoming  homeless 
and  an  action  plan  to  help  these  families 
avoid  emergency  shelters: 

(c)  Market  characteristics.  A 
description  of  the  significant 
characteristics  of  the  jurisdiction's 
housing  market,  indicating  how  the 
current  and  anticipated  conditions  in  the 
area  will  influence  the  use  of  funds 
made  available  fur  rental  assistance, 
production  of  new  units,  rehabilitation 
of  existing  units,  or  acquisition  of 
existing  units.  The  information  must 
include  data  on  total  population, 
household  population,  and  total  housing 
inventory,  to  provide  context  and  to 
assure  that  trends  are  accurately 
represented.  Data  on  the  housing 
inventory  must  include  the  ownership  or 
rental  status  of  the  units,  whether  they 
are  occupied  or  vacant,  their  structural 
condition  or  habitability,  their  cost  and 
size,  and  should  indicate  whether  units 
are  suitable  for  occupancy  by  elderly 
families,  disabled  families,  families  with 
children,  and  any  other  applicable 
categories  of  need  identified  elsewhere 
in  the  housing  strategy  statement. 


including  any  identified  special  housing 
needs.  The  inventory  also  must  include 
an  assessment  of  the  extent  of 
concentration  of  racial/ethnic  minorities 
and  of  low-income  families  in  the 
jurisdiction,  along  with  the  locations  of 
these  concentrations.  Data  must  be 
presented  separately  regarding  the  use 
of  all  government  assisted  housing  and 
homeless  resources  already  available  to 
address  identified  needs,  such  as  public 
housing,  section  8  and  section  235/236 
housing,  homeless  shelters  and  services, 
and  any  State  or  locally  funded 
programs.  For  all  types  of  assisted 
housing,  information  must  be  provided, 
to  the  extent  practicable,  on  the  number 
of  units  in  the  program,  the  number  of 
habitable  units,  and  the  number  of  units 
occupied  as  of  a  recent  date.  and.  with 
respect  to  rental  housing,  whether  units 
are  expected  to  be  lost  from  the  assisted 
housing  inventory  for  any  reason, 
including  public  housing  demolition  or 
conversion  to  homeovkTiership,  or 
prepayment  or  voluntary  termination  of 
a  Federally  assisted  mortgage; 

(d)  Relevant  public  policies.  An 
explanation  of  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  jurisdiction  are  affected  by  State 
or  local  public  policies,  as  embodied  in 
statutes,  ordinances,  regulations,  or 
administrative  procedures  and 
processes.  Of  particular  concern  are  the 
policies  of  the  jurisdiction,  including  tax 
policies  affecting  land  and  other 
property,  land  use  controls,  zoning 
ordinances,  building  codes,  code 
enforcement,  fees  and  charges,  growth 
limits,  and  policies  that  affect  the  return 
on  residential  investment.  The 
explanation  must  describe  the 
jurisdiction's  strategy  to  remove  or 
ameliorate  any  negative  effects  of  these 
policies,  including  any  effects 
contributing  to  concentration  of  racial/ 
ethnic  minorities; 

(e)  Institutional  structure.  An 
explanation  of  the  institutional 
structure,  including  private  industry, 
nonprofit  organizations,  and  public 
institutions,  through  which  the 
jurisdiction  will  carry  out  its  housing 
strategy.  The  explanation  must  assess 
the  strengths  and  gaps  in  that  delivery 
system  and  describe  what  the 
jurisdiction  will  do  to  overcome  those 
gaps: 

(f)  Resources.  An  indication  of  how 
Federal  funds  expected  to  be  made 
available  to  the  jurisdiction  in  the  next 
year  will  be  used  to  leverage  private 
and  non-Federal  public  resources  that 
are  reasonably  expected  to  be  available. 

(1)  Private  resources.  A  statement  of 
resources  from  private  sources,  such  as 


financial  institutions,  pension  funds, 
foundations  and  non-profit 
organizations,  that  are  reasonably 
expected  to  be  made  available  to  carry 
out  the  purposes  of  the  Act,  as  stated  in 
§  91.1.  and  the  extent  to  which  they  will 
be  used  in  connection  with  government 
funds: 

(2)  Government  resources.  A 
statement  identifying  the  resources 
reasonably  expected  to  be  made 
available  to  the  jurisdiction  from  HUD, 
other  Federal,  or  State  and  local 
governments  for  rental  assistance, 
homeless  assistance,  production  of  new 
units,  rehabilitation  of  existing  units, 
acquisition  of  existing  units,  and  any 
other  assistance  provided  to  carry  out 
the  purposes  of  the  Act,  as  stated  in 
S  91.1.  "These  resources  will  include, 
where  the  jurisdiction  deems  it 
appropriate,  the  identification  of  any 
publicly  owned  land  or  property  located 
in  the  jurisdiction  that  may  be  used  to 
carry  out  the  purposes  of  the  Act. 

(g)  Plan.  A  statement  setting  forth  the 
jurisdiction's  plan  for  investment  or 
other  use  of  housing  funds  and  other 
assistance  anticipated  under  the  title  II 
of  the  Act.  the  United  States  Housing 
Act  of  1937.  the  Housing  and  Community 
Development  Act  of  1974,  and  the 
Steward  B.  McKinney  Homeless 
Assistance  Act,  and  other  programs 
covered  under  this  part,  during  the  next 
year,  and  over  the  next  five-year  period, 
indicating  the  general  priorities  for 
allocating  investment  geographically 
within  the  jurisdiction  and  among 
different  activities  and  housing  needs, 
including  new  homeowmership.  The  plan 
must  include  estimates  of  assistance  to 
be  provided  for  the  same  categories  of 
need,  using  the  same  definitions,  as  the 
needs  data  provided  in  paragraph  (a) 
and  (b)  of  this  section; 

(h)  Intergovernmental  cooperation.  A 
description  of  the  means  of  cooperation 
and  coordination  between  the  unit  of 
general  local  government  and  the  State 
in  the  development,  submission,  and 
implementation  of  their  housing 
strategies; 

(i)  Public  housing  stock.  A  description 
of  the  number  of  public  housing  units  in 
the  jurisdiction,  their  physical  condition, 
and  the  restoration  and  revitahzation 
needs  of  public  housing  projects  within 
the  jurisdiction.  The  strategy  of  the 
jurisdiction  and  the  public  housing 
agency  for  improving  the  management 
and  operation  of  public  housing  projects 
and  for  improving  the  living 
environment  of  low-  and  very  low- 
income  families  residing  in  public 
housing  must  be  included; 

(j)  Public  housing  homeownership.  A 
description  of  the  jurisdiction's  activities 
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to  encourage  public  housing  residents  to 
become  more  involved  in  management 
and  to  participate  in  homeownership; 

[V]  Monitoring  procedures.  A 
description  of  the  standards  and 
procedures  the  jurisdiction  will  use  to 
monitor  activities  authorized  under  the 
Act  and  to  ensure  long-term  compliance 
with  the  provisions  of  the  Act; 

(1)  Fair  housing.  A  certification  that 
the  jurisdiction  will  affirmatively  further 
fair  housing; 

(m)  Replacement  of  low-income 
housing  and  relocation  assistance.  A 
certification  that  the  jurisdiction  is  in 
compiiance  with  a  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5304(d)),  to  the  extent  those 
requirements  are  applicable:  and 

(n)  Goals.  A  statement  of  the  number 
of  families  that  will  be  assisted  using 
funds  reasonably  expected  to  be  made 
available  from  HUD,  either  alone  or  in 
combination  with  other  sources,  as 
identified  in  accordance  with  paragraph 
(f)  of  this  section.  Of  those  families,  a 
statement  of  the  number  of  families  for 
whom  the  jurisdiction  will  provide 
affordable  housing,  as  defined  in  the 
HOME  Program,  authorized  by  section 
215  of  the  Act.  Information  must  be 
displayed  for  new  homeownership  and 
for  the  various  groups  as  it  is  for  the 
needs  data,  described  in  paragraph  (a) 
of  this  section. 

§  91.20    Strategy  for  a  State. 

In  formulating  its  housing  strategy  for 
the  State,  the  State  government  must 
include  data  covering  all  areas  within 
the  State,  both  metropolitan  and  non- 
metropolitan  areas.  A  State  may  use  a 
housing  strategy  prepared  by  a  unit  of 
general  local  government  to  cover  that 
portion  of  the  State's  jurisdiction,  by 
appending  the  local  government's 
document  to  its  own,  but  it  is  not 
required  to  do  so.  (See  §  91.30 
concerning  coordination  of  State  and 
local  housing  strategies.)  The  housing 
strategy  submitted  to  MUD  by  the  State 
must  contain  the  elements  that  follow. 
Data  on  needs  for  housing  assistance 
(paragraph  (a)),  for  homeless  assistance 
(paragraph  (b)).  and  for  market 
characteristics  (paragraph  (c)),  may  be 
presented  by  different  geographic  areas 
within  the  State.  The  data  may  be 
presented  by  metropolitan  area,  county, 
unit  of  general  local  government,  or 
some  combination  thereof,  such  as  a 
recognized  planning  district.  The 
comprehensive  housing  affordability 
strategy  must  be  submitted  in  a  form 
that  is  approved  by  HUD,  and  it  must 
contain  the  following  information  based 


on  the  most  recent  data  published  by  the 
U.S.  Census  Bureau,  or  data  collected 
locally  in  conformance  with  HUD 
standards: 

(a)  \eeds  data.  A  description  of  the 
jurisdiction's  current  needs  for  housing 
assistance  for  very  low-income.  low- 
income,  and  moderate-income  families 
and  estimates  of  needs  for  the  ensuing 
five-year  period,  by  metropolitan  and 
non-metropolitan  areas. 

(1)  Information  must  include  available 
data  on  the  structural  condition  of 
housing,  the  extent  of  overcrowding  and 
cost  burden,  including  severe  cost 
burden,  and  the  extent  to  which  families 
already  receive  housing  assistance, 
ownership  or  rental  status,  and  family 
type,  including  elderly  families,  families 
with  children  (including  large  families), 
disabled  families,  and  single  persons. 

(2)  Information  must  be  presented 
separately  for  families  for  whom 
inadequate  housing  is  a  factor  in  foster 
home  placement  of  children;  for  families 
requiring  supportive  services  in 
connection  with  housing,  including 
families  who  are  participating  in  an 
organized  program  to  achieve  economic 
independence  and  self-sufficiency  and 
persons  with  acquired 
immunodeficiency  syndrome;  for 
persons  residing  in  the  jurisdiction,  and 
persons  working  in  the  jurisdiction  but 
not  residing  there:  and  for  any  other 
households  that  are  potentially  eligible 
for  housing  or  homeless  assistance 
under  Federal  program.s. 

(3)  In  addition,  this  needs  assessment 
shall  include  information  on  the  need  for 
housing  of  households  not  rsquiri.ng 
assistance. 

(4)  Information  presented 
inaccordance  with  paragraphs  (1),  (2) 
and  (3)  must  be  specified  by  racial  and 
ethnic  status: 

(b)  Homeless  assistance  needs  and 
strategy.  A  description  of  the  nature  and 
extent  of  homeiessness  within  the  State, 
including  the  estim.ated  number  and 
special  needs  of  homeless  persons  who 
are  mentally  ill,  alcoholic,  or  drug 
abusers,  runaway  or  abandoned  youth, 
abused  spouses,  veterans,  persons  with 
acquired  im.munodeficiency  syndrome, 
and  other  categories  that  HUD  may 
.specify,  with  racial  and  ethnic  status 
indicated,  to  the  extent  available. 
Information  on  these  populations  must 
be  organized  by  whether  the  persons 
have  a  primary  nighttime  residence  that 
is  a  shelter  or  that  is  a  place  not 
ordinarily  designed  for,  or  used  as,  a 
regular  sleeping  accommodation  for 
human  beings.  The  description  must 
include  a  brief  inventory  of  the  facilities 
(including  overnight  sleeping  capacity 
and  occupancy)  and  services  within  the 
various  geographic  areas  that  address 


the  needs  of  homeless  persons.  The 
description  also  must  include  the  State's 
strategy  for  providing  (1)  Emergency 
shelter  and  services,  (2)  housing  and 
services  for  transition  to  permanent 
housing  and  independent  living,  and  (3) 
housing  and  supportive  services  for 
those  not  capable  of  achieving 
independent  living.  The  strategy  also 
must  include  a  description  of  the 
characteristics  and  special  needs  of  low- 
income  families  who  are  in  imminent 
danger  of  becoming  homeless  and  an 
action  plan  to  help  these  families  avoid 
emergency  shelters; 

(c)  Market  characteristics.  A 
description  of  the  general  characteristics 
that  pertain  throughout  the  State  and,  to 
the  extent  practicable,  specific  housing 
market  conditions  within  individual 
housing  market  areas  that  differ  from 
the  general  characteristics.  This 
description  must  indicate  how  the 
current  and  anticipated  conditions  in  the 
various  areas  will  influence  the  use  of 
funds  made  available  for  rental 
assistance,  production  of  new  units,' 
rehabilitation  of  existing  units,  or 
acquisition  of  existing  units.  The 
information  must  include  data  on  total 
population,  household  population,  and 
total  housing  inventory,  to  provide 
context  and  to  assure  that  trends  are 
accurately  represented.  Data  on  the 
housing  inventory  must  include  the 
ownership  or  rental  status  of  the  units, 
whether  they  are  occupied  or  vacant, 
their  structural  condition  or  habitability. 
their  cost  and  size,  and  should  indicate 
whether  units  are  suitable  for  occupancy 
by  elderly  families,  disabled  families, 
families  with  children,  and  any  other 
applicable  categories  of  need  identified 
elsewhere  in  the  housing  strategy 
statement,  including  any  identified 
special  housing  needs.  The  inventory 
also  must  include  an  assessment  of  the 
extent  of  concentration  of  racial/ethnic 
minorities  and  of  low-income  families  in 
the  various  geographic  areas  of  the  State 
along  with  the  locations  of  these 
concentrations.  Data  must  be  presented 
separately  regarding  the  use  of  all 
government  assisted  housing  and 
homeless  resources  already  available  to 
address  identified  needs,  such  as  public 
housing,  section  8  and  section  235/236 
housing,  homeless  shelters  and  services. 
Farmers  Home  Administration  funded 
programs,  and  any  State  or  locally 
funded  programs.  For  all  types  of 
assisted  housing,  information  must  be 
provided,  to  the  extent  practicable,  on 
the  number  of  units  in  the  program,  the 
number  of  habitable  units,  and  the 
number  of  units  occupied  as  of  a  recent 
date,  and.  with  respect  to  rental  housing, 
whether  units  are  expected  to  be  lost 


1408 


Federal  Register  /  Vol.  56.  No.  9  /  Monday.  January  14.  1991  /  Notices 


from  the  assisted  housing  inventory  for 
any  reason,  including  public  housing 
demolition  or  conversion  to 
homeownership.  or  prepayment  or 
voluntary  termination  of  a  Federally 
assisted  mortgage; 

(d)  Relevant  public  policies  An 
explanation  of  whether  the  cost  of 
housing  or  the  incentives  to  develop, 
maintain,  or  improve  affordable  housing 
in  the  geographic  area  of  the  State  are 
affected  by  State  as  well  as  local  public 
policies,  as  embodied  in  statutes, 
ordinances,  regulations,  or 
administrative  procedures  and 
processes.  The  State  must  consider  the 
extent  to  which  its  policies  are 
encouraging  the  removal  of  barriers  to 
affordable  housing.  Of  particular 
concern  are  policies  such  as  tax  policies 
affecting  land  and  other  property,  land 
use  controls,  zoning  ordinances,  building 
codes,  code  enforcement,  fees  and 
charges,  growth  limits,  and  policies  that 
affect  the  return  on  residential 
investment.  The  explanation  must 
describe  the  State's  strategy  to  remove 
directly  or  ameliorate  any  negative 
effects,  as  well  as  to  work  with  the  units 
of  general  local  government  involved  to 
remove  or  ameliorate  any  negative 
effects,  including  effects  of  local  policies 
contributing  to  concentration  of  racial/ 
ethnic  minorities.  The  strategy  should 
consider  direct  State  action,  reform  of 
State  enabling  legislation  to  remove  or 
ameliorate  any  negative  effects  of  local 
policies,  encouragement  of  use  of  model 
codes  and  standards,  and  provision  of 
technical  assistance  for  local 
governments; 

(e)  Institutional  structure.  An 
explanation  of  the  institutional  structure 
at  the  State  level,  such  as  a  State 
Housing  Finance  Agency  or  a  State-wide 
non-profit  organization,  through  which 
the  State  will  can7  out  its  housing 
strategy.  The  explanation  must  assess 
the  strengths  and  gaps  in  that  delivery 
system  and  describe  what  the  State  will 
do  to  overcome  those  gaps; 

(f)  Resources.  An  indication  of  how 
Federal  funds  expected  to  be  made 
availdble  to  the  State  in  the  next  year 
will  be  used  to  leverage  private  and 
non-Federal  public  resources. 

(1]  Private  resources.  A  statement  of 
resources  from  private  sources,  such  as 
financial  institutions,  pension  funds, 
foundations  and  non-profit 
organizations,  that  are  reasonably 
expected  to  be  made  available  to  carry 
out  the  purposes  of  the  Act.  as  stated  in 
§  91  1.  and  the  extent  to  which  they  will 
be  used  in  connection  with  government 
funds: 

(2)  Government  resources.  A 
statement  identifying  the  resources 
leasnrably  expected  to  be  made 


available  from  HUD,  other  Federal 
agencies  or  the  State  for  rental 
assistance,  homeless  assistance, 
production  of  new  units,  rehabilitation 
of  existing  units,  acquisition  of  existing 
units,  and  any  other  assistance  provided 
to  carry  out  the  purposes  of  the  Act,  as 
stated  in  5  91  1  These  resources  will 
include,  where  the  State  deems  it 
appropriate,  the  identification  of  any 
Federally  or  State-owned  land  or 
property  located  in  the  geographic  area 
that  may  be  used  to  carry  out  the 
purposes  of  the  Act. 

(g)  Plan.  A  statement  setting  forth  the 
State's  plan  for  investment  or  other  use 
of  housing  funds  and  other  assistance 
anticipated  under  the  title  U  of  the  Act, 
the  United  States  Housing  Act  of  1937, 
the  Housing  and  Community 
Development  Act  of  1974.  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
and  other  programs  covered  under  this 
part,  durini?  the  next  year,  and  over  the 
next  five  year  period,  indicating  the 
general  priorities  for  allocating 
investment  geographically  within  the 
State  and  among  different  activities  and 
housing  needs,  including  new 
homeownership.  If  the  State  plans  to 
distribute  its  funds  competitively,  it 
should  describe  its  priorities  for 
distribution  and  its  procedure.  The  plan 
must  specifically  provide  for  the 
distribution  of  assistance  to  non- 
metropolitan  areas  in  amounts  that  lake 
into  account  the  non-metropolitan  share 
of  the  States  total  population.  The  plan 
must  include  estimates  of  assistance  to 
be  provided  for  the  same  categories  of 
need  (using  the  same  definitions)  as  the 
needs  data  provided  in  paragraph  (a)  of 
this  section; 

(h)  Intergovernmental  cooperation.  A 
description  of  the  means  of  cooperation 
and  coordination  between  the  State  and 
the  unit  of  general  local  government, 
and  between  States  if  appropriate,  in  the 
development,  submission,  and 
implementation  of  their  housing 
strategies: 

(i)  Tax  credits.  A  description  of  the 
State's  strategy  to  coordinate  the  Low- 
Income  Tax  Credit  with  development  of 
housing  for  which  rents  are  affordable 
to  very  low-income  and  low-income 
families,  as  determined  in  accordance 
with  U.S.  tax  law; 

(j)  Public  housing  homeownership.  A 
description  of  the  State's  activities  to 
encourage  public  housing  residents  to 
become  more  involved  in  management 
ar.d  to  participate  in  homeownership; 

(k)  Monitoring  procedures.  A 
description  of  the  standards  and 
procedures  the  State  will  use  to  monitor 
activities  authorized  under  the  Act  and 
to  ensure  long-term  compliance  with  the 
provisions  of  the  Act  whether 


administered  directly  by  the  State  or 
through  a  unit  of  general  local 
government; 

(1)  Fair  housing.  A  certification  that    • 
the  State  will  affirmatively  further  fair 
housing.  A  similar  certification  must  be 
required  of  any  unit  of  general  local 
government  to  which  the  State  allocates 
HUD  funds; 

(m)  Replacement  of  low- income 
housing  and  relocation  assistance.  A 
certification  that  the  State  is  in 
compliance  with  a  residential 
antidisplacement  and  relocation 
assistance  plan  under  section  104(d)  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5304(d)),  to  the  extent  those 
requirements  are  applicable.  A  similar 
certification  must  be  required  of  any 
unit  of  general  local  government  to 
which  the  State  allocates  HUD  funds; 
and 

(n)  Goals.  A  statement  of  the  number 
of  families  that  will  be  assisted  using 
funds  reasonably  expected  to  be  made 
available  within  the  area  from  HUD. 
either  alone  or  in  combination  with 
other  sources,  as  identified  in 
accordance  with  paragraph  (f)  of  this 
section.  Of  those  families,  a  statement  of 
the  number  of  families  for  whom  the 
State  will  provide  affordable  housing,  as 
defined  in  the  HOME  Program, 
authorized  by  section  215  of  the  Act. 
Information  must  be  displayed  for  new 
homeownership  and  for  the  various 
groups  as  it  is  for  the  needs  data, 
described  in  paragraph  (a)  of  this 
section. 


§91.25    Abbre  via  ted  St  re  tegy 

A  jurisdiction  that  is  not  expected  to 
be  a  participating  jurisdiction  may 
submit  an  abbreviated  housing  strategy 
that  is  appropriate  to  the  types  and 
amounts  of  assistance  sought  from  HUD. 
The  elements  of  strategies  required 
under  §§  91.15  and  91.20  must  be 
included  except  to  the  extent  that  they 
are  clearly  unnecessary  or  inapplicable, 
as  determined  by  HUD. 

Subpart  C— Coordination  and 
Consultation 

§  9 1 .30    Coordination  of  Stata  and  Local 
Housing  Strategies 

States  and  units  of  general  local 
government  that  are  participating 
jurisdictions  must  establish  a  method  of 
coordinating  the  development  and 
implementation  of  their  housing 
strategies.  States  are  encouraged  to  take 
a  leadership  role  in  convening  and 
coordinating  meetings  to  coordinate 
efforts  to  increase  the  availability  of 
affordable  housing.  A  State  may  adopt 


Federal  Register  /  Vol.  56.  No.  9  /  Monday.  January  14.  1991  /  Notices 


1409 


the  housing  strategy  of  a  unit  of  general 
local  government  as  its  own  for  that 
geographic  area  of  the  State,  provided 
that  this  procedure  does  not  delay  the 
State's  submission.  A  unit  of  general 
local  government  need  not  seek 
approval  of  any  elements  of  its  housing 
strategy  by  the  State  government,  nor 
may  the  State  require  such  approval  for 
purposes  of  this  part. 

§91.35    Consultation  With  Social 
Service  Agencies 

In  the  preparation  of  its  housing 
strategy,  a  jurisdiction  must  make 
reasonable  efforts  to  confer  with 
appropriate  social  service  agencies 
regarding  the  housing  needs  of  children, 
elderly  persons,  persons  with 
disabilities,  homeless  persons,  and  other 
persons  served  by  the  agencies. 

Subpart  D — Citizen  Participation 

§  91. 40    Preparation  of  Housing 
Strategy 

Before  submitting  a  housing  strategy 
under  this  part,  a  jurisdiction  must — 

(a)  Make  available  to  its  citizens, 
public  agencies,  and  other  interested 
parties  information  concerning  the 
amount  of  assistance  the  jurisdiction 
expects  to  receive  and  the  range  of 
investment  or  other  uses  of  the 
assistance  that  the  jurisdiction  may 
undertake; 

(b)  Make  the  proposed  housing 
strategy  for  the  jurisdiction  available  to 
the  public  by  publishing  a  summary  of 
the  strategy  in  an  appropriate  number  of 
newspapers  of  general  circulation,  and 
by  offering  copies  of  the  entire  strategy 
itself  at  an  appropriate  number  of  local 
libraries,  local  government  offices  and 
other  appropriate  public  places.  The 
length  of  time  provided  for  affected 
citizens,  public  agencies,  and  other 
interested  parties  to  examine  its  content 
and  to  sufcmit  comments  on  the 
proposed  housing  strategy  must  be 
reasonable  (at  least  sixty  days,  except 
thirty  days  in  the  case  of  a  strategy  to  be 
submitted  before  October  1991); 

(c)  Hold  one  or  more  public  hearings 
to  obtain  the  views  of  citizens,  public 
agencies,  and  other  interested  parties  on 
the  housing  needs  of  the  jurisdiction. 
The  hearings  held  on  the  housing 
strategy  may  be  combined  with  other 
public  hearings  required  in  the  CDBG 
programs,  provided  that  the  two 
subjects  are  treated  separately.  In  the 
case  of  a  State,  there  must  be  an 
appropriate  number  of  hearings  held  in 
various  parts  of  the  State  to  effectively 
solicit  comments  from  the  public 
affected  by  the  housing  strategy; 

(d)  Provide  citizens,  public  agencies. 
and  other  interested  parties  with 


reasonable  access  to  records  regarding 
any  uses  of  any  assistance  the 
jurisdiction  may  have  received  during 
the  preceding  five  years;  and 

(e)  Consider  any  comments  or  views 
of  citizens.  A  summary  of  these 
comments  or  views  must  be  attached. 
The  submitted  housing  strategy  or 
substantial  amendment  must  be  made 
available  to  the  public. 

§  91.45  Substantial  Amendment  to 
Housing  Strategy  or  Submission  of 
Performance  Report 

Before  submitting  any  performance 
report  or  substantial  amendment  to  a 
housing  strategy  under  this  section,  a 
participating  jurisdiction  must  provide 
citizens  with  reasonable  notice  of.  and 
opportunity  to  comment  on,  the 
performance  report  or  substantial 
amendment,  and  it  must  consider  any 
comments  or  views  of  citizens.  When  a 
substantial  amendment  to  a  housing 
strategy,  or  a  performance  report  is 
submitted,  it  must  include  a  summary  of 
citizen  views  received.  The  amendment 
or  report  must  be  made  available  to  the 
public. 

§  91.50    Resolution  of  Citizen 
Complaints 

A  jurisdiction  must  establish 
appropriate  and  practicable  procedures 
to  handle  complaints  from  citizens 
related  to  the  housing  strategy  or 
performance  reports.  At  a  minimum,  the 
jurisdiction  must  respond  to  every 
written  citizen  complaint,  either  orally 
or  in  writing,  within  an  established 
period  of  time. 

Subpart  E— HUD  Review  and  Approval 

§91.55    Submission  of  Housing  Strategy 

(a)  General.  A  housing  strategy  (either 
a  complete  submission  or  an  annual 
update)  must  be  submitted  annually.  To 
assure  eligibility  for  HUD  competitive 
grant  funding  and  favorable  allocation 
of  Section  6  Program  funding,  the 
housing  strategy  should  be  submitted  by 
October  31  of  each  year.  It  will  cover  the 
period  from  October  1  of  that  year 
through  September  30  of  the  following 
year,  unless,  because  of  submission  late 
in  a  fiscal  year,  the  HUD  Field  Office 
approves  a  longer  period  that  ends  on 
September  30.  (During  the  period  from 
(INSERT  EFFECTIVE  DATEj  until 
October  31. 1991,  a  jurisdiction  may 
submit  a  housing  strategy  to  HUD  for 
approval  that  covers  the  period  from  the 
date  of  submission  through  September 
30, 1992.)  Before  funding  for  any  fiscal 
year  can  be  approved  under  a  program 
requiring  certification  of  compliance 
with  an  approved  housing  strategy,  the 
jurisdiction  must  have  submitted  a 


housing  strategy  that  has  been  approved 
in  accordance  with  §  91.60. 

(b)  Type  of  submission.  The  first  time 
a  housing  strategy  is  submitted,  it  must 
be  a  complete  submission  (as  defined  in 
§  91.5).  Thereafter,  the  annual 
submission  may  be  an  annual  update,  as 
defined  in  §  91.5.  until  five  years  afier 
the  previous  complete  submission.  A 
complete  submission  may  need  to  be 
made  more  frequently  than  every  five 
years  if  a  significant  change  has 
occurred  in  the  locality's  housing 
market,  because  of  a  natural  disaster  or 
other  factors,  or  if  more  recent  data  or 
information  become  available  that 
would  have  a  significant  impact  on  the 
housing  needs  assessment  and  the 
housing  plan.  However,  if  major  new 
census  data  become  available,  a 
complete  housing  strategy  must  be 
submitted.  Whenever  a  complete 
submission  is  made,  the  five-year  cycle 
starts  over  again. 

§  91.60    Approval  of  a  Strategy 


§  91.65    Actions  in  Case  of  Disapproval 
of  a  Strategy 


§91.70    Amendment  and  Resubmission 
of  a  Strategy 

HUD  will  permit  amendments  to,  or 
resubmission  of  any  housing  strategy 
that  is  disapproved,  for  a  period  of  45 
days  following  the  date  of  first 
disapproval.  HUD  will  approve  or 
disapprove  a  housing  strategy  within  30 
days  after  receiving  the  amendments  or 
resubmission. 

Subpart  F— Performance  Reports  and 
Reviews 

§91.75    Performance  Reports 

(a)  General  Each  jurisdiction  that  has 
an  approved  housing  strategy  shall 
annually  review  and  report,  in  a  form 
prescribed  by  HUD,  on  the  progress  it 
has  made  in  carrying  out  its  housing 
strategy.  This  report  must  include  an 
evaluation  of  the  jurisdiction's  progress 
in  meeting  its  goal  of  serving  the  number 
of  families  described  in  accordance  with 
§  91.15(n)  or  §  91.20(n).  The  report  must 
provide  information  on  the  number  and 
types  of  households  served,  including 
the  number  of  very  low-income,  low- 
income,  and  moderate-income  persons 
served  and  the  racial  and  ethnic  status 
of  persons  served  that  were  assisted 
with  funds  made  available. 

(b)  Submission.  Reports  must  be 
submitted  no  later  than  October  31  ot 
each  year  following  the  year  of  approval 
of  the  first  housing  strategy,  covering  the 
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period  of  October  1  through  September 
30  of  the  year  just  ended. 

(c)  Failure  to  report.  If  a  jurisdiction 
fails  to  submit  a  report  satisfactory  to 
HUD  in  a  timely  manner.  HUD  may  take 
one  of  the  following  actions  with  respect 
to  assistance  to  the  jurisdiction  under 
title  II  of  this  Act,  the  Housing  and 
Community  Development  Act  of  1974.  or 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act; 

(1)  Suspend  assistance  until  a 
satisfactory  report  is  submitted  to  HUD; 
or 

(2)  Withdraw  and  reallocate  the 
assistance  if  HUD  finds,  after  notice  and 
opportunity  for  a  hearing,  that  the 
jurisdiction  will  not  submit  a 
satisfactory  report.  The  hearing  must  be 
presided  o.er  by  an  administrative  law 
judge  appointed  under  5  U.S.C.  3105  or 
detailed  to  HUD  pursuant  to  5  U.S.C. 
3344.  Hearing  will  be  governed  by  the 
procedures  set  forth  at  24  CFR  part  3a 
subpart  D. 

§  91. 80    HUD  Performance  Reviews 

(a)  General.  HUD  must  review  the 
activities  of  each  jurisdiction  that  has  an 
approved  housing  strategy  at  least 
annually  to  assure  that  the  purposes  of 
the  Act.  as  described  in  §  91.1,  are  being 
carried  out.  The  review  must  include, 
insofar  as  practicable,  on-site  visits  by 
HUD  employees  and  must  include  an 
assessment  of  the  jurisdiction's — 

(1)  Management  of  funds  made 
available  under  programs  administered 
by  HUD; 

(2)  Compliance  with  its  housing 
strategy; 

(3)  Accuracy  in  the  preparation  of 
performance  reports  under  §  91.80:  and 

(4)  Efforts  to  ensure  that  housing 
assisted  under  programs  administered 
by  HUD  are  in  compliance  with 
contractual  agreements  and  the 
requirements  of  law. 

(b)  Report  by  HUD.  HUD  must  report 
to  the  jurisdiction  on  its  performance 
review  in  writing  and  give  the 
jurisdiction  not  less  than  30  days  to 
review  and  comment  on  the  report.  After 
taking  into  consideration  the  comments 
of  the  jurisdiction,  HUD  may  revise  the 
report  and  must  make  the  jurisdiction's 
comments  and  the  report,  with  any 
revisions,  readily  available  to  the  public 
within  30  days  after  receipt  of  the 
jurisdiction's  comments 

Subpart  G — Miscellaneous 

§  D:  99     Waiver  Authority 

•  •  •  •  « 

ire  Doc  91-831  Filed  1-11-91;  8;4S  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

I NV-930-0 1-42 12-21;  N-5277SI 

Realty  Action;  Proposed  Change  of 
Use  of  Airport  Lease,  White  Pine 
County.  NV 

agency:  Bureau  of  Land  Management. 
Depa.'tment  of  the  Interior. 
ACTION:  Notice  of  Proposed  Change  of 
Use;  White  Pine  County,  Nevada. 

SUMMARY:  It  is  proposed  to  change  the 
use  of  an  existing  public  airport  (N- 
38766),  now  under  lease  to  Placer  U,S.. 
Inc.,  to  a  private  airstrip  (N-52775).  The 
lessee  has  applied  for  a  change  of  use. 
The  existing  airport  is  authorized  under 
the  Act  of  May  24. 1928  (70  Stat.  728;  49 
U.S.C.  211).  The  proposed  private  use 
lease  would  be  issued  noncompetitively 
under  the  provisions  of  section  302  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2762) 
in  accordance  with  the  provisions  of  43 
CFR  part  2920.  The  proposed  private 
airstrip  is  for  the  exclusive  use  of  Placer 
Dome  U.S..  Inc.  and  involves  a  38.87 
acre  strip  of  land  located  within  the 
following  described  public  land: 

Mount  Diablo  Meridian.  Nevada 

T.  24  N..  R.  56  E.. 
Sec.  23  SV%SF.V<i: 

Sec.  26  NWy«NEV4.  EVi,NWV4.  SW'.'iNW'/i, 
N'/iSW'/i. 

A  more  detailed  description  of  the 
land  involved  can  be  obtained  from  the 
address  given  below. 

The  airstrip  would  be  maintained  in 
its  existing  condition.  No  new  surface 
disturbance  is  proposed.  The  lease 
would  be  authorized  for  a  term  of  10 
years  and  could  be  renewed  at  the 
discretion  of  the  Authorized  Officer.  No 
appraisal  has  been  made  at  this  time; 
therefore,  no  estimate  of  rent  is 
available.  However,  rent  will  not  be  less 
than  the  appraised  fair  market  value. 

The  airstrip  would  be  operated  in 
accordance  with  Federal  Aviation 
Administration  requirements. 
COMMENT  DATES:  On  or  before  March 
22.  1991.  interested  parties  may  submit 
comments  to  the  Bureau  of  Land 
Management  at  the  address  given 
below.  Any  adverse  comments  will  be 
evaluated  by  the  Bureau  of  Land 
Management.  Nevada  State  Office 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  timely  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior 

FURTHER  INFORMATION:  Information 
related  to  cost  reimbursement,  terms 


and  conditions,  application  procedures 
or  other  information  concerning  this 
proposed  lease  is  available  by 
contartmg  Shirley  Hawkins  or  Ron 
Sjogren  at  the  Bureau  of  Land 
Management.  Ely  District  Office,  HC33 
Box  150.  Ely,  NV  89301-9408,  telephone 
(702)  289-4865. 

Dated  January  3.  1991. 
Timothy  B.  Reuwsaat, 
Acting  District  Manager 
|FR  Dor.  91-745  Filed  1-11-91.  8:45  am] 
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Bureau  of  Reclamation 

South  Delta  Water  Management 
Program,  Sacramento-San  Joaquin 
Delta,  CA 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

action:  Notice  of  comment  period 
extension;  DES  90-20. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  and  the  California 
Department  of  Water  Resources  (DWR) 
are  extending  the  public  comment 
period  for  the  Draft  Environmental 
Impact  Report/Draft  Environmental 
Impact  Statement  for  the  South  Delta 
Water  Management  Program  (DES  90- 
20).  The  DEIS  was  filed  with  the 
Environmental  Protection  Agency  on 
July  30,  1990.  Notices  regarding  the 
extension  have  been  distributed  to  all 
persons  and  agencies  that  received  the 
document. 

DATES:  Comment  period  is  extended 
from  November  30. 1990.  to  March  15,    ' 
1991. 

SUPPLEMENTARY  INFORMATION:  DW  R 

released  the  Draft  Environmental  Impact 
Report/Draft  Environmental  Impact 
Statement  for  the  North  Delia  Water 
Management  Program  in  November 
1990.  and  released  a  Draft 
Environmental  Impact  Report  for  the  Los 
Banos  Grandes  Reservoir  in  December 
1990.  DWR  and  Reclamation  are 
extending  the  comment  period  to 
provide  for  concurrent  review  of  the 
South  Delta  Water  Management 
Program  with  these  other  draft 
environmental  documents. 

Dated:  January  7, 1991. 
Joe  D.  Hall. 

Deputy  Commissioner 

|FR  Doc.  91-795  Filed  1-11-91;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data  for  Use  By 
Reeble  Associates 

The  Commission  has  received  a 
requests  from  Reebie  Associates  for 
permission  to  use  certain  data  from  the 
Commission's  1989  ICC  Waybill  Sample. 

A  copy  of  the  requests  may  be 
obtained  from  the  ICC  Office  of 
Economics. 

The  Waybill  Sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  shall  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission's  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parte  385 
(Sub-No.  2)]  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash  (202)  275-6864 
Sidney  L  Strickland,  Jr., 
Secrvtary. 
|FR  Doc.  91-821  Filed  1-11-91;  8:45  amJ 

BILUNG  COOC  TOSS-OI-M 


(Finance  Docket  No.  31806) 

St.  Louis  Southwestern  Railway  Co., 
Tracicage  Rights  Exemption— Dallas 
Area  Rapid  Transit  Property 
Acquisition  Corp. 

Dallas  Area  Rapid  Transit  Property 
Acquisition  Corporation  (DARTl  has 
agreed  to  grant  local  and  overhead 
trackage  rights  to  St.  Louis 
Southwestern  Railway  Company 
between  North  Fort  Worth,  TX  (milepost 
612.27),  and  Wylie.  TX  (milepcst  578.20). 
a  di.=tance  of  approximately  54.07  miles, 
in  Dallas,  Tarrant,  and  Collin  Counties, 
TX.'  The  trackage  rights  were  to 
become  effective  on  or  after  December 
27. 1990. 

This  notice  is  filed  under  49  CFR 
118t'.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d]  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Gary  A. 
Laakso.  St.  Louis  Southwestern  Railway 
Company.  One  Market  Plaza,  Room  846, 
San  Francisco.  CA  94105. 


As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I  C.C. 
605  (1978),  as  modified  by  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate.  360 
I.C.C.  653  (1980). 

Dated:  January  9. 1991. 

By  the  Commission,  David  M,  Kon^chr.ik. 
Director.  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-622  Filed  1-11-91;  8:45  am) 

BILLINO  COOC  703S-01-N 


'  This  U-ackage  nghts  arrangement  is  in 
further.Tnce  of  the  tranMCtion  approved  in  Finance 
Docket  No.  31?8a  Dcilns  Area  Hapid  T-onsit 
Pmper'y  .\cquiStUon  Corporoiuin — AcquiS'tion  and 
Opervlion  Exerr.piion — Rai!  Lnes  of  Southern 
Pacific  Tmnsportotior  Company.  St.  Louis 
Southwestern  Railway  Company,  and  Dallas 
Terminal  Railway  end  Union  Depot  Compjny  (not 
printed),  served  December  3.  IflSO. 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  91-8; 
Exemption  Application  Nos.  D-S381  and  D- 
64991 

Individual  Exemption  for  the  Equitable 
Life  Assurance  Society  of  the  United 
States  (Equitable) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Grant  of  individual  exemption. 

summary:  This  document  contains  a 
final  exemption  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  Internal 
Revenue  Code  of  1986  (the  Code).  The 
exemption  permits  the  provision  of 
certain  real  estate  property  m.anagement 
and,  in  some  instances,  leasing  services 
by  Equitable  Real  Estate  Investment 
Management,  Inc.  (EREIM).  an  indirect 
wholly  owned  subsidiarv-  of  Equitable, 
affiliates  of  EREIM  and  tishman  Speyer 
Properties  (TSP),  a  partnership  in  which 
Equitable  has  a  50  percent  ownership 
intere.it,  to  various  real  estate  separate 
accounts  [the  Accounts)  in  which 
employee  benefit  plans  participate.  The 
Accr/ants  are  managed  by  Equitable, 
EREIM  or  subsidiaries  thereof.  The 
exemption  also  permits  the  provision,  by 
the  law  department  of  Equitable  (the 
Law  Department),  of  certain  legal 
services  to  the  .Accounts  required  in 
connection  with  individual  pmpert'es 
held  by  the  Accounts.  The  exemption 
will  affect  participants  and  beneficiaries 
of,  and  fiduciaries  with  respect  to,  plans 
investing  in  the  Accounts  and  other 
persons  who  engage  in  the  described 
transactions.  The  exemption  will  be 
temporary  in  nature  and,  unless 
extended  pursuant  to  timely  application 
by  Equitable,  will  expire  five  years  from 
its  effective  date. 


EFFECTIVE  DATE:  This  exemption  is 
effective  on  the  date  of  publicanon  in 
the  Federal  Register  of  the  notice 
granting  this  exemption.  The  exemption 
will  expire  five  years  from  its  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jon  D.  Broady.  Office  of  Exemption 
Determinations.  U.S.  Department  of 
Labor,  telephone  [202]  523-8881.  (This  is 
not  e  toll-free  num.ber  ] 

SUPPLEMENTARY  INFORMATtON:  On 

February'  28. 1990.  the  Deparmtent  of 
Labor  (the  Department)  published  in  the 
Federal  Register  (40  FR  7057)  a  notice  of 
proposed  exemption  from  certain  of  the 
restrictions  of  section  406  of  the  Act. 
and  from  certain  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  by 
reason  of  section  49"5|c)ll)  of  the  Code. 
The  proposed  exemption  was  requested 
in  two  exemption  applications  (D-5381 
and  D-6499)  filed  with  the  Department 
bv  Equitable  on  Apnl  18. 1984  and 
December  12. 1985. 

The  Department  received  four  written 
comments  with  respect  to  the  notice  of 
proposed  exemption,  one  of  which 
contained  a  request  for  a  public  hearing 
which  was  subsequently  withdrawn.  Of 
the  comments  received,  three  were  filed 
by  representatives  of  jointly-trusteed 
multiemployer  pension  plans  that 
participate  in  Separate  Account  No.  8 
(SA-8).  Equitable's  primary  real  estate 
separate  account  Each  of  these 
conm-ents  raised  issues  about  one  or 
more  aspects  of  the  proposed 
exemption.  These  three  comments  were 
subsequently  sent  by  the  Department  to 
Equitflble  for  response  to  the  issues 
raised  therein.  The  fourth  cxjm.ment  was 
filed  by  Equitable  and  generally 
requests  technical  amendments  and 
clarifications  to  the  notice  of  proposed 
exemption. 

Upon  consideration  of  the  entire 
record,  including  the  wTitten  comments 
received  and  Equitable's  response 
thereto,  the  Department  has  determ.incd 
to  grant  the  proposed  exemption  subject 
to  certain  modifications.  A  summary  of 
the  proposal,  a  discussion  of  the 
comments,  as  well  as  Equitable's 
response  and  the  Department's 
modifications  are  discussed  below. 

I.  Description  of  the  Exemption 

As  stated  briefly  above,  this 
exemption  will  permit,  for  a  five  year 
period,  the  provision  of  fee-producing 
property  management,  and  in  some 
instances,  leasing  services  to  Equitable- 
managed  Accounts  by  EREIM  and  TSP, 
both  of  which  are  affiliated  with 
Equitable.  Additional  exempfive  relief  is 
provided  for  the  provision  of  property 


1412 


management  and/or  leasing  services  by 
TSP  to  an  Account  pursuant  to  the 
acquisition,  by  Equitable  or  EREIM.  on 
behalf  of  an  Account,  of  a  property 
subject  to  a  contract  for  the  provision  of 
such  services  by  TSP,  and  the  transfer  to 
TSP  by  SA-8  of  a  contract  for  property 
management  services  by  an  affiliate  of 
the  non-Equitable  partners  in  TSP. 
Lastly,  the  exemption  will  permit 
Equitable's  Law  Department  to  provide 
certain  free-producing  legal  services  to 
the  Accounts  in  connection  with 
Account-held  properties. 

In  order  to  ensure  that  the 
transactions  operate  in  the  interests  of 
the  Accounts,  and  are  protective  of  the 
Accounts  and  the  participating  plans 
therein,  the  exemption  contains 
extensive  structural  safeguards.  The 
primary  safeguards  include:  (a)  The 
review,  approval  and  periodic 
monitoring  of  each  transaction  by 
independent  fiduciaries  (the 
Independent  Fiduciaries)  acting  on 
behalf  of  the  Accounts  with  regard  to 
the  provision  of  property  management, 
leasing  and  legal  services;  (b)  full  and 
understandable  disclosures  to  investing 
plans;  (c)  relative  plan  investor 
sophistication;  (d)  percentage  limitations 
on  plan  investment  in  the  Accounts:  and 
(e)  certain  limitations  on  the  fees 
Equitable  and/or  its  affiliates  will 
receive  for  the  aforementioned  services. 
In  addition  to  these  safegaurds,  the 
exemption  provides  for  a  number  of 
other  protective  conditions  that  must  be 
met  by  Equitable  and  its  affiliates  with 
respect  to  the  Accounts  and  the 
transactions  to  which  the  exemption 
will  apply. 

II.  Discussion  of  the  Comments 

One  commentator  questioned  whether 
the  benefits  of  the  proposed  exemption 
outweigh  the  potential  risks,  and 
whether  exemptive  safeguards  will  be  in 
place  prioir  to  the  implementation  of  the 
proposed  exemption.  In  this  regard,  the 
Deparmtent  notes  that  the  proposed 
transactions  would  be  exempt  from  the 
prohibited  transaction  restrictions  of  the 
Act  only  if  each  of  the  applicable 
conditions  set  forth  in  section  II  of  the 
proposed  exemption  is  satisifed.  The 
Department  also  notes  that  neither  legal 
services  nor  property  management 
services  may  be  provided  to  an  Account 
under  the  terms  of  the  exemption  until 
notice  has  been  given  to  plans 
participating  in  an  Account  and  the 
plans  have  been  given  an  opportunity  to 
withdraw  from  the  Account  without 
penalty  prior  to  the  implementation  of 
such  service  policy  (the  Policy). 

With  regard  to  the  question  raised  by 
the  comment  concerning  the  benefits  of 
the  exemption,  the  Department 
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discussed  this  issue  with  the  applicant. 
Equitable  responded  by  providing  that 
the  exemption  will  assure  the  provision 
of  high  quality  services  to  the  Accounts 
which,  in  turn,  should  enhance  the  value 
of  the  properties  held  by  the  Accounts 
and  the  returns  provided  to  investing 
plans.  In  addition.  Equitable  explained 
that  the  proposed  exemption  would 
have  an  initial  term  of  only  five  years 
and  that  it  had  developed  standards 
which  the  Department  could  apply  at  the 
end  of  this  period  to  determine  whether 
the  exemption  had,  in  fact,  operated  in 
the  interests  of  the  Accounts.  Equitable 
noted  that  these  standards  had  been 
reviewed  and  approved  by  Jackson 
Cross  Company  (Jackson-Cross),  the 
Independnet  Fiduciary  for  property 
management  and  leasing  services. 

After  considering  the  comment,  the 
Department  has  determined  that  the 
concerns  raised  by  the  commentator 
have  been  adequately  addressed  by  the 
extensive  structural  safeguards 
contained  in  the  exemption  as  revised 
below,  and  that  no  additional 
modifications  to  the  exemption  are 
necessary. 

A  second  commentator  questioned 
whether  Equitable  must  comply  with  all 
of  the  representations  contained  in  the 
proposed  exemption  and  whether 
certain  of  the  representations  set  forth 
in  the  exemption  are  intended  to  serve 
as  express  conditions  for  exemptive 
relief.  In  this  regard,  the  commentator 
noted  that  there  are  several 
representations  which  appear  in  the 
Summary  of  Facts  and  Representations 
which  may  offer  plans  important 
safeguards  as  conditions  of  the 
exemption.  The  comment  also  raised  an 
issue  regarding  whether  the  provision  of 
legal  services  by  the  Law  Department 
could  result  in  the  performance  of 
duplicate  services  by  the  Law 
Department  and  by  outside  counsel. 
Finally,  the  commentator  expressed 
concern  with  respect  to  whether  the 
Independent  Fiduciaries  for  property 
management  and  leasing  services  and 
for  legal  services  would,  pursuant  to 
their  described  roles  in  the  exemption, 
have  a  "built-in"  conflict  of  interest. 

The  Department  notes  that  an 
exemption  is  subject  to  the  truth  and 
accuracy  of  the  material  facts  and 
representations  contained  in  the 
exemption  application  and  summarized 
in  the  summary  of  facts  and 
representations  of  the  proposed 
exemption.  Accordingly,  the 
transactions  described  in  the  proposed 
exemption  would  be  subject  to  the 
representations  cited  by  the 
commentator  which  appear  only  in  the 
Summary  of  Facts  and  Representations 


but  not  made  express  conditions  of  the 
exemption.  However,  for  purposes  of 
clarity,  and  following  discussions  with 
the  applicant,  the  Department  has 
determined  that  it  would  be  helpful  to 
modify  the  exemption  as  described 
below. 

The  commentator  noted  that  the 
representations  concerning  the  fees  that 
would  be  paid  by  the  Accounts  for  legal 
services  provided  by  the  Law 
Department  indicate  that  the  Law 
Department  would  charge  the  Accounts 
direct  costs  for  compensation  and 
benefits  and  an  allocable  share  of  the 
Law  Department's  overhead  but  without 
any  element  of  a  profit.  However,  the 
commentator  also  noted  that  section 
11(11)  of  the  proposed  exemption 
stipulates  that  the  compensation  paid 
for  legal  services  must  not  be  in  excess 
of  that  which  would  be  paid  in  an  arm's 
length  transaction  and.  in  any  event, 
must  not  be  in  excess  of  reasonable 
compensation  within  the  meaning  of 
section  408(b)(2)  of  the  Act.  After 
considering  the  comment,  and  to  a.void 
any  ambiguity  on  this  matter,  the 
Department  has  determined  to  modify 
section  11(11)  by  adding  the  following    . 
language; 

Compensation  pdid  to  the  Law  Department 
shall  be  calculated  in  a  manner  which  is 
intended  to  reimburse  it  solely  for  the  direct 
and  indirect  cost  of  providing  legal  services 
pursuant  to  this  exemption  and  to  assure  that 
items  of  expense  which  represent  a  profit  will 
not  be  reimbursed. 

The  comment  further  stated  that  the 
conditions  of  the  proposed  exemption 
focus  on  the  Independent  Fiduciary's 
consideration  of  the  compensation  paid 
to  Equitable  in  determining  whether  to 
approve  a  multiple  services 
arrangement,  but  do  not  include  the 
fees  paid  to  the  Independent  Fiduciary 
in  such  consideration.  This,  the 
comment  stated,  is  inconsistent  with  the 
Summary  of  Facts  and  Representations 
which  suf!gests  that  the  fees  to  be  paid 
to  the  Independent  Fiduciary  for  its 
services  will  be  taken  into  account  in 
making  these  determinations.  The 
Department  notes  that  section  II  (6),  (7) 
and  (8)  of  the  proposed  exemption 
requires  that  the  terms  of  each 
transaction  be  reviewed  and  approved 
by  an  Independent  Fiduciary  and,  in 
accordance  with  section  II  (4)  and  (8), 
that  the  Independent  Fiduciaries  be 
furnished  with  certain  specified 
information  and  any  additional 
information  that  the  Independent 
Fiduciaries  shall  reasonably  request. 
The  Department  does  not  intend  to 
suggest  that  the  specified  information  to 
be  supplied  to  the  Independent 
Fiduciary  is,  by  any  means,  all  inclusive 
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and,  in  the  Department's  view,  should 
certainly  include  the  information 
described  in  the  Summary  of  Facts  and 
Representations.  However,  for  the  sake 
of  clarity  and  to  emphasize  that  it  is 
important  for  the  Independent 
Fiduciaries  to  consider  the  fees  that  they 
will  receive  from  an  Account  prior  to 
approving  a  multiple  services 
arrangement,  the  Department  has 
modified  section  11(6]  of  the  proposed 
exemption  by  adding  new  subsection 
(6)(b): 

(6)(b)  The  independent  Fiduciaries  for 
property  services  and  legal  service*  shall 
negotiate  the  contracts  for  the  provision  of 
services  by  EREIM,  TSP  and  the  Law 
Department.  The  Independent  Fiduciaries 
shall  also  consider  the  cost  to  the  Account  of 
such  fiduciary's  involvement  in  connection 
with  its  consideration  of  whether  to  approve 
the  particular  transaction. 

The  commentator  next  noted  that  the 
representations  contained  in  part  VI  of 
the  Summary  of  Facts  and 
Representations  describe  the 
Independent  Fiduciary's  role  with  regard 
to  legal  services  and  indicate,  among 
other  things,  that  quarterly  reports  from 
the  Law  Department  to  the  Independent 
Fiduciary  will  be  sent  and  a  detailed 
review  by  tiie  Independent  Fiduciary  of 
approximately  10  percent  of  all 
completed  transactions  will  be 
accomplished.  However,  the  comment 
indicated  that  these  representations  had 
not  been  incorporated  into  the 
exemption.  On  the  basis  of  this 
comment,  the  Department  has  modified 
section  11(6)  of  the  proposed  exemption 
as  follows  by  adding  new  subsections 
(S)(d)  and  {6)(e): 

(6)(d)  In  connection  with  the  Independent 
Fiduciary's  determination  of  whether  a 
charge  submitted  by  the  Law  Department 
relatei  to  a  previously  approved  transaction 
end  is  within  the  acceptable  range  of 
estimated  fees  for  the  type  of  transaction 
involved,  quarterly  bills  submitted  to  the 
Independent  Fiduciary  will  identify  for  each 
Account  the  properties  and  transactions  with 
respect  to  which  services  were  rendered, 
briefly  describe  the  services  rendered  and 
indicate  the  amount  of  time  spent  on  the 
service.  Each  bill  will  also  identify  the 
attorneys  or  other  professionals  who  were 
involved  in  the  service,  the  number  of  hours 
each  charged  and  the  biUing  rate  for  each 
attorney  or  professional. 

(8)(e)  To  assure  that  the  services  rendered 
by  the  Law  Department  were  necessary, 
euthorized,  perfomed  in  a  satisfactory  and 
professional  manner,  and  in  a  manner 
consistent  with  the  criteria  for  using  and 
assigning  tasks  among  L.aw  Department 
attorneys,  the  Independent  Fiduciary  for  legal 
services  will  perform  a  detailed  review  of 
approximately  10  percent  of  all  completed 
transactions  submitted  quarterly,  which  will 
include  a  cross-section  of  all  different  types 
of  approved  transactions  and  all  of  the 


attorneys  who  regularly  perform  work  on 
Account-related  transactions.  In  connection 
with  this  detailed  review,  the  Independent 
Fiduciary  for  legal  services  will  review  billing 
statements  rendered  by  outside  counsel  for 
services  pedonned  in  connection  with 
approved  transactions  in  order  to  assure  that 
there  is  no  duplication  of  effort. 

In  response  to  the  comment  regarding 
the  possibility  that  legal  services 
performed  by  Equitable's  Law 
Department  pursuant  to  the  exemption 
will  duplicate  the  services  that  are 
performed  by  outside  counsel,  the 
Department  has  added  language  to 
section  II(6)(e),  as  described  above, 
which  requires  the  Independent 
Fiduciary  for  legal  services  to  review 
billing  statements  rendered  by  outside 
counsel  with  respect  to  a  previously 
approved  transaction  to  assure  that 
there  is  no  duphcation  of  effort. 
Additionally,  the  Department  has  also 
modified  section  11(8)  of  the  exemption 
by  adding  the  following  language: 

(8)(c)  With  respect  to  the  Independent 
Fiduciary's  approval  of  a  transacUon 
requested  by  the  Law  Department,  the 
Indepiendent  Fiduciary  will  be  provided  with: 
a  description  of  the  serxices  expected  to  be 
provided  and  the  estimated  fees  expected  to 
be  paid  to  outside  counsel  in  connection  with 
any  transaction  with  respect  to  which  if  is 
proposed  that  the  Law  Department  provide 
legal  services. 

Last,  the  conrmientalor  suggested  that 
the  Independent  Fiduciaries  for  the 
transactions  would  have  an  inherent 
conflict  of  interest  in  their  roles  of 
initially  and  periodically  approving  the 
arrangements  with  respect  to  which 
their  ongoing  compensation  as 
Independent  Fiduciaries  is  dependent. 
Specifically,  the  comment  suggested  that 
the  exemption  require  that  the 
Independent  Fiduciary  who  approves 
the  transactions  on  behalf  of  the 
Accounts  be  different  from  the 
Independent  Fiduciary  who  will  monitor 
the  transactions. 

The  Department  is  not  persuaded  by 
the  arguments  in  favor  of  multiple 
Independent  Fiduciaries  to  approve  and 
monitor  the  transactions.  The  exemptive 
conditions  contained  in  section  U  of  the 
exemption  are  designed  to  ensure  that 
the  relevant  Independent  Fiduciaries 
are,  in  fact,  independent.  These 
conditions  place  limitations  on  the 
Independent  Fiduciaries'  dealings  with 
Equitable  and  the  aggregate  amount  of 
compensation  that  such  Fiduciaries  may 
receive  from  Equitable.  In  the  present 
case.  Equitable  notes  that  the 
compensation  that  will  be  paid  by 
Equitable  to  Rosenman  and  Colin 
(Rosenman  and  Colin),  the  Independent 
Fiduciary  for  legal  services,  will  be  so 
small  in  relation  to  the  total  income 


received  by  the  firm  such  that  there  is 
no  reasonable  basis  for  concluding  that 
Rosenman  and  Colin's  integrity  can  be 
swayed  by  the  expectation  of  receiving 
additional  compensation.  Accordingly, 
the  Department  has  concluded  that  no 
modification  of  the  exemption  is 
necessary  with  respect  to  the 
commentator's  concern  regarding  the 
potential  conflict  of  interest  in  the  roles 
of  the  Independent  Fiduciaries. 

A  third  commentator  urged  the 
Department  to  deny  the  exemption 
citing  the  conflict  of  interest  inherent  in 
the  arrangement  In  particular,  the 
comment  stated  that  the  appointment 
and  removal  of  an  Independent 
Fiduciary  is  'in  theory"  subject  to 
confirmation  by  plans  that  participate  in 
an  Account  but  that,  in  reality, 
confirmation  would  be  automatic  and 
removal  impossible.  The  Department 
notes  that  although  Equitable  is  given 
the  initial  responsibility  for  selecting 
each  Independent  Fiduciary  subject  to 
confirmation  by  the  plans  that 
participate  in  each  Account,  the 
proposed  exemption  includes  express 
standards  of  professional  expertise  and 
independence  with  which  it  must 
comply  in  making  the  selection 
decisions.  Equitable  has  indicated  that 
its  initial  selections  of  the  Independent 
Fiduciaries  were  consistent  with  these 
standards.  Equitable  also  has  explained 
in  its  conmient  filed  with  the 
Department  that  imder  the  proposed 
exemption,  its  role  in  the  continued 
retention  of  the  Independent  Fiduciaries 
is  so  limited  that  there  would  be  no 
basis  for  an  Independent  Fiduciary  to 
conclude  that  it  must  rely  upon 
Equitable's  goodwill  in  order  to  continue 
serving  as  the  Independent  Fiduciary . 
Equitable  has  noted  that  once  the 
Independent  Fiduciary  is  selected  and 
confirmed  by  the  participating  plans,  it 
may  be  removed  by  Equitable  only  for 
cause,  but  not  for  taking  actions  lliat 
may  be  contrary  to  Equitable's  wishes. 

The  commentator  also  contended  that 
the  exemption  would  impose  an 
irreconcilable  conflict  of  interest  on 
attorneys  of  the  Law  Department 
inasmuch  as  they  are  employees  of 
Equitable  and  it  would  be  inconceivable 
that  an  employee  would  ever  act 
contrary  to  Equitable's  best  interests.  It 
is  the  view  of  the  Department  that  the 
structure  and  safeguards  contained  in 
the  exerr.ption  are  specifically  intended 
to  assure  that  the  services  performed  by 
Law  Department  attorneys,  and  the  fees 
charged  for  those  services,  will  be 
carefully  monitored  and  controlled. 

Finally,  the  comment  stated  that  plans 
investing  in  the  Accounts  would  be 
unable  to  determine  whether  the  return 
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to  the  Accounts  would  have  been  even 
greater  if  legal  services  or  property 
management  and  leasing  services  had 
been  performed  by  independent  parties. 
The  Department  notes  that  the  proposal 
provided  that,  each  plan  invests  in  an 
Account  voluntarily  and  can  withdraw 
from  an  Account,  without  penalty,  prior 
to  the  implementation  of  the  exemption. 
Furthermore,  a  plan  elects  to  participate 
in  an  Account  because  fiduciaries  of 
that  plan  have  made  an  independent 
determination  that  implementation  of 
the  exemption  is  likely  to  enhance  the 
anticipated  returns  on  the  properties  in 
which  the  Account  invests  and  the 
quality  of  the  services  provided. 
Equitable  notes  in  response  to  the 
comment  that  it  does  not  believe  there  is 
any  possibility  that  service  cost  data 
will  go  unnoticed  in  reports  describing 
aggregate  fees  paid  by  an  Account 
because  of  the  rigid  reporting 
requirements  of  the  exemption. 
Equitable  points  out  that  section  II  of  the 
proposed  exemption  requires  if  to 
provide  each  fiduciary  that  authorizes  a 
plan's  participation  in  an  Account  with 
an  annual  report  (the  Annual  Report) 
which  details  the  total  of  all  fees 
incurred  by  an  Account  for  servies 
provided  by  EREIM  or  TSP  or  by  the 
Law  Department,  describes  the  services 
performed  and  estimates  the  fees 
anticipated  to  be  paid  to  EREIM  or  TSP 
for  the  coming  year. 

After  considering  this  comment, 
Equitable's  response  thereto,  and  the 
safeguards  and  conditions  of  the 
exemption,  the  Department  has 
determined  to  grant  the  exemption  as 
modified. 

Equitable 's  Comments 

Equitable  has  commented  on  or 
clarified  certain  aspects  of  the  proposed 
exemption.  Equitable  noted  thai  section 
11(10)  of  the  proposed  exemption 
provides  a  limitation  on  the  percentage 
of  total  plan  assets  that  can  be  invested 
in  the  Accounts  by  plans  other  than 
those  covering  Equitable  employees. 
This  20  percent  limitation  will  apply 
prospectively  such  that  any  plan  that 
has  more  than  20  percent  of  its  assets 
invested  in  the  Accounts  as  of  the  date 
the  proposed  exemption  will  not  be 
required  to  reduce  its  investment  to  20 
percent.  In  this  regard.  Equitable  stated 
that  it  is  unclear  from  the  language  of 
the  proposed  exemption  how 
fluctuations  in  the  percentage  of  a  plan's 
assets  invested  in  Accounts  that  occur 
solely  as  a  result  of  changes  in  the  value 
of  those  investments  relative  to  the 
value  of  the  plan's  other  assets  will  be 
treated  after  the  effective  date  of  the 
exemption.  In  Equitable's  view,  the  20 
percent  test  should  be  applied  on  an 


"acquisition"  basis  to  ensure  that  the 
exemption  will  not  be  unavailable  for  an 
Account  solely  because  of  fiuctuations 
in  value  that  are  not  subject  to  the 
control  of  Equitable  or  the  authorizing 
plan  fiduciaries. 

After  considering  the  comment,  the 
Department  concurs  that  the  "20  percent 
test "  of  section  11(10)  should  be  applied 
on  an  acquisition  basis.  Accordingly,  the 
Department  has  clarified  section  11(10) 
with  respect  to  application  of  the  20 
percent  limitation. 

Equitable  further  commented  that 
section  11(10)  of  the  proposed  exemption 
provides  that  the  exemption  will  be 
available  for  an  Account  if  no  more  than 
5  percent  of  the  assets  of  any  plan 
maintained  for  employees  of  Equitable 
or  its  affiliates  is  invested  in  the 
Account.  Because  a  master  trust  (the 
Master  Trust)  which  currently  holds  the 
assets  of  three  Equitable  in-house  plans 
has  invested  approximately  6.8  percent 
of  its  assets  in  SA-a,  Equitable 
represents  that  the  exemption,  as 
proposed,  would  be  unavailable  for  SA- 
8.'  Because  the  Master  Trust's 
investment  in  SA-8  represents  only 
about  1.75  percent  of  the  total  net  assets 
of  SA-8  and  will  remain  a  small 
percentage  of  that  Account's  assets. 
Equitable  does  not  believe  there  is  any 
risk  that  the  assets  of  the  Master  Trust 
will  be  used  to  provide  a  source  of 
revenue  to  Equitable  or  its  affiliates  in  a 
manner  contrary  to  the  intent  of  the 
proposed  exemption.  Accordingly, 
Equitable  suggests  that  the  5  percent 
limitation  be  implemented  prospectively 
in  a  manner  similar  to  the  20  percent 
limitation  discussed  above. 

The  Department  concurs  that  SA-8, 
which  contains  many  independent 
plans,  should  not  be  penalized  by  losing 
the  availability  of  the  exemption 
because  Equitable's  in-house  plans 
investments  therein  currently  exceed  5 
percent  of  such  Account.  Accordingly, 
the  Department  has  determined  to 
modify  that  portion  of  section  11(10) 
pertaining  to  the  participation  in  an 
Account  by  Equitable's  in-house  plans 
to  provide  for  prospective  application  of 
the  5  percent  limitation  as  long  as  none 
of  Equitable's  in-house  plans  make  an 
additional  investment  in  an  Account,  if 
immediately  after  such  investment,  more 
than  5  percent  of  the  assets  of  such 
Equitable  plan  is  invested  in  such 
Account. 

Equitable  further  notes  that  secUon 
11(10)  of  the  proposed  exemption  limits 
the  investment  in  an  Account  by 


'  By  letter  dated  August  24.  1990.  Equitable 
repreaentf  that  none  of  it*  jn-houie  plant  has  made 
any  new  investment*  in  SA-8  iince  February  28. 
1990 


Equitable's  in-house  plans  to  10  percent 
of  the  total  assets  of  the  Account.  For 
purposes  of  clarification.  Equitable 
represents  that  this  test  will  be  met  on  a 
continuing  basis.  Thus,  if  plans  that  are 
unaffiliated  with  Equitable  withdraw 
from  an  Account  and  the  investements 
in  the  Account  by  Equitable's  in-house 
plans  exceed  10  percent  of  the  total 
investments  in  the  Account,  Equitable 
slates  that  either:  (1)  its  in-house  plans     . 
must  withdraw  their  investments  from 
the  Account  (on  the  same  terms  as  the 
other  plans  participating  in  the  Account) 
in  an  amount  sufficient  to  meet  the  10 
percent  limitation  or;  (2)  the 
performance  of  services  for  the  Account 
pursuant  to  the  exemption  will  be 
suspended  or  terminated. 

Equitable  also  notes  that,  in  addition 
to  the  property  management  fees  that 
will  be  paid  to  EREIM  and  TSP.  its 
property  management  agreements  will 
generally  provide  for  the  reimbursement 
of  direct  on-site  expenses  that  are 
incurred  by  the  property  manager  in 
performing  property  management 
services.  Equitable  notes  that  such 
reimbursements  of  direct  expenses  have 
been  disclosed  in  prior  descriptions  of 
EREIM's  reimbursement  practices  and 
are  clearly  permitted  under  the  Act. 
Although  Equitable  states  that  it  is  not 
requesting  any  further  modification  of 
the  exemption,  it  wishes  to  clarify  that 
the  fee  limitations  for  property 
management  services  will  not  take  into 
account  the  amount  of  any 
reimbursements  for  direct  expenses  to 
which  the  property  manager  may  be 
entitled.  Moreover,  Equitable  explains 
that  such  reimbursements  must  be 
approved  by  the  appropriate 
Independent  Fiduciary 

In  connection  with  the  part  IV  fee 
limitations.  Equitable  also  wishes  to 
clarify  that,  in  some  instances,  EREIM's 
property  management  agreements  may 
provide  for  prenegotiated  "minimum 
fees"  payable  where  the  lease  revenues 
on  properties  are  less  than  projected 
(e.g.,  minimum  fees  are  typically  paid 
during  start-up  periods).  Equitable  notes 
that  such  fees  apply  only  to  the 
provision  of  property  management 
services  and  do  not  apply  to  leasing 
services. 

Although  not  intended.  Equitable 
explains  that  minimum  fee 
arrangements  could  be  considered 
inconsistent  with  part  IV  percentage 
limitations  on  property  management 
fees  inasmuch  as  such  fees  could  exceed 
the  stated  percentages  if  such 
percentages  are  based  on  actual  rather 
than  anticipated  rental  income. 
Accordingly,  Equitable  requests  that  the 
fee  representation  for  property 
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management  services,  as  set  forth  in 
part  IV  of  the  Summary  of  Facts  and 
Representations,  be  modified  to  provide 
that,  in  the  case  of  properties  that  are 
not  fully  leased  or  which  are  leased  at 
less  than  market  rents  as  a  temporary 
concession  to  new  tenants,  the  property 
management  fees  will  not  exceed  a 
minimum  fee  intended  to  cover 
minimum  overhead  as  determined  by  a 
prenegotiated  percentage  of  the  gross 
rental  revenue  which  would  have  been 
received  if  the  property  had  been  fully 
leased  at  rates  not  in  excess  of  the 
prevailing  market  rates  for  the  type  of 
property  in  the  geographic  area  in  which 
the  property  is  located,  and  in  any 
event,  would  not  exceed  the  fee 
limitation  set  forth  in  the  exemption. 
Equitable  indicates  that  18  months  will 
represent  the  maximum  period  during 
which  such  minimum  fee  payments 
would  be  permitted.  Further,  Equitable 
states  that  such  charges  will  be 
reviewed,  negotiated,  and  subject  to  the 
approval  of  the  appropriate  Independent 
Fiduciary.  The  Department  concurs  v%ith 
this  comment. 

According  to  Part  V  of  the  Summary 
of  Facts  and  Representations,  the  fees 
for  legal  services  provided  by  the  Law 
Department  will  be  based  on  hourly 
rates  that  are  calculated  to  cover  the 
Law  Department's  direct  costs  for 
compensation  and  benefits  for  the 
individual  performing  the  services  as 
well  as  the  individuals's  allocable  share 
of  the  Law  Department's  overhead,  but 
without  any  element  of  a  profit. 
Although  the  essential  elements  of  its 
prior  billing  procedures  as  described  in 
the  application  for  exemption  have  not 
been  eliminated  or  changed  as  applied 
to  the  Accounts,  Equitable  indicates  that 
the  method  of  recovering  costs  of  Law 
Department  operations  has  been 
modified  whereby  the  Law  Department 
has  developed  procedures  to  allocate  its 
costs  to  its  clients  and  thereby  recover 
the  direct  and  indirect  costs  of  providing 
legal  services.  Equitable  explains  that 
the  modifications  to  the  Law 
Department's  cost  recovery  procedures 
do  not  affect  the  representations  made 
in  Part  V  of  the  Summarj'  of  Facts  and 
Representations  in  that  charges  to  the 
Accounts  for  legal  services  are  intended 
only  to  allow  Equitable  to  recover  the 
direct  and  indirect  costs  of  providing 
such  services.  Therefore,  Equitable 
believes  that  no  modification  to  the 
exemption  is  required. 

Part  VI  of  the  Summary  of  Facts  and 
Representations  states  that  the  law  firm 
of  Rosenman  and  Colin  will  ser\'e  as  the 
initial  Independent  Fiduciary  for  legal 
services  provided  to  the  Accounts  by 
the  Law  Department  and  that  Mr. 


Mendes  Hershman,  counsel  to 
Rosenman  and  Colin,  will  assume  the 
tasks  required  of  the  Independent 
Fiduciary.  Equitable  wishes  to  clarify 
this  representation  by  noting  that, 
although  Mr.  Hershman  will  perform 
many  of  the  oversight  functions 
comtemplated  by  the  proposed 
exemption,  Rosenman  and  Colin  is 
expected  to  be  the  initial  Independent 
Fiduciarj'.  Equitable  also  expects  that 
Mr.  Hershman  will  delegate  some  of  his 
Independent  Fiduciary  duties  to  other 
professionals  within  Rosenman  and 
Colin  where  such  delegation  is 
appropriate  and,  if  Mr.  Hershman  should 
cease  to  be  actively  involved  in  the 
firm's  activities,  other  partners  will 
assume  his  responsibilities. 

Equitable  notes  that  the  definition  of 
the  term  "Independent  Fiduciary" 
contained  in  section  IV(6)(f)  of  the 
proposed  exemption  includes  a 
provision  that  precludes  an  Independent 
Fiduciary  from  negotiating  a  transaction 
with  Equitable  or  its  affiliates  for  its 
own  account.  However,  Equitable 
requests  clarification  that  mis  provision 
would  not  preclude  the  Independent 
Fiduciary  from  representing  third-party 
clients  in  negotiations  with  Equitable  or 
its  affiliates.  Equitable  wishes  to  further 
note  that  if  the  Independent  Fiduciary 
were  restricted  from  representing  third- 
party  clients  in  dealings  with  Equitable 
and  its  affiliates,  it  would  be  impossible 
for  Equitable  to  locate  a  law  firm  or  real 
estate  expert  with  appropriate 
qualifications  and  reputation  to  serve  as 
Independent  Fiduciary  for  the  scr\ices 
covered  by  the  exemption.  The 
Department  concurs  with  this  comment. 

Equitable  explains  that  part  11(B)  of 
the  Summary  of  Facts  and 
Representations  provides  that  it  or 
EREIM,  as  investment  manager,  will  first 
consider  whether  it  is  in  the  best 
interest  of  an  Account  to  retain  EREIM 
or  TSP  to  provide  services  before 
submitting  a  proposal  for  the  provision 
of  such  services  to  the  Independent 
Fiduciary.  However,  Equitable  notes 
that  this  representation  has  not  been 
incorporated  into  the  exemption  and 
believes  that  it  should  be  included  as  a 
condition  of  the  exemption.  The 
Department  concurs  with  this  comment 
and  has  incorporated  the  following  new 
language  into  section  11(6): 

Prior  to  proposing  a  transaction  to  the 
Independent  Fiduciary,  Equitable  or  EREIM 
will  first  determine  that  such  transaction  is  in 
the  best  interests  of  the  Account  *  *  * 

Equitable  further  notes  that  part  11(B) 
of  the  Summary  of  Facts  and 
Representations  provides  that  if  it  or 
EREIM  hold  Account  properties  and 
general  account  properties  in  the  same 


real  estate  market  creating  potential 
leasing  competition.  EREIM  will  hire  a 
third  party  leasing  agent.  Equitable 
suggests  that  this  requirement  be  added 
to  section  II  of  the  proposed  exemption 
by  the  inclusion  therein  of  certain 
conditional  language.  The  Department 
concurs  with  this  suggestion  and  has 
incorporated  the  language  into  new 
subsection  (7)(b)  as  follows: 

(7)(b)  If  Equitable  or  EREIM  hold  Account 
properties  and  general  account  properties  in 
the  same  real  estate  market  during  a  period 
when  there  is  leasing  competition  between 
those  properties,  EREIM  will  hire,  during  such 
period,  e  third  party  leasing  agent  for 
Account  properties. 

Finally,  Equitable  represents  that 
parts  III(c)  and  VI  of  the  Summary  of 
Facts  and  Representations  provide  that 
for  each  proposal  submitted  to  the 
Independent  Fiduciaries  for  properly 
services  and  legal  services,  respectively. 
Equitable  will  provide  certain  specified 
information  to  the  appropriate 
Independent  Fiduciary  to  assist  in  its 
consideration  of  the  transaction. 
Equitable  believes  that  additional 
languge  should  be  added  to  section 
ll(8)(b]  of  the  proposed  exemption  in 
order  to  clarify  the  information  that  will 
be  provided  to  the  Independent 
Fiduciaries  by  Equitable  pursuant  to  a 
request  that  a  transaction  be  approved 
by  the  Independent  Fiduciary.  The 
Department  concurs  with  this  suggestion 
and  has  added  new  subsections  (8)(b) 
and  (8)(c)  as  follows: 

(8)(b)  With  respect  to  EREIM  or  TSP.  such 
information  will  include;  a  description  of  the 
Policy  of  the  Account  for  property  services 
and  the  plan  clients  investing  therein;  a 
description  of  the  real  estate  services  which 
are  required;  the  qualifications  of  EREIM  or 
TSP  to  do  the  job;  a  statement,  supported  by 
appropriate  factual  representations,  of  the 
reasons  for  Equitable's  belief  that  EREIM  or 
TSP  is  qualified  to  provide  the  services;  a 
copy  of  the  proposed  arrangement  for 
services  and  the  terms  on  which  EREIM  or 
TSP  would  provide  the  ser\^ces;  the  reasons 
why  Equitable  believes  the  retention  of 
EREIM  or  TSP  would  be  in  the  best  interests 
of  the  Account;  information  demonstrating 
why  the  fees  and  other  terms  of  the 
arrangement  are  reasonable  and  comparable 
to  fees  customarily  charged  by  similar  firms 
for  similar  services  in  comparable  locales:  the 
identities  of  non-affiliated  service  providers 
and  the  terms  under  which  these  service 
providers  might  perform  the  services;  and  in 
any  case  that  it  is  determined  that  the 
property  manager  will  also  provide  leasing 
services;  Equitable  will  disclose  whether  any 
affiliated  property  manager  under 
consideration  by  the  Independent  Fiduciary 
is  a  property  manager  to  any  properties  that 
are  in  competition  for  tenants  with  the 
property  for  which  EREIM  or  TSP  is  under 
consideration. 
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(8)(c)  With  respect  to  th«  Indepenaent 
Fiduciary's  approval  of  a  traniaction 
requested  by  the  Law  Department,  the 
Independent  Fiduciary  will  be  provided  with: 
A  description  of  the  general  nature  of  the 
tranaaction  with  respect  to  which  services 
are  to  be  performed:  the  names  and  rates  of 
compensation  paid  to  the  attorneys  who  will 
be  assigned  to  the  matter  the  estimated  cost 
of  the  services:  an  explanation  of  why  the 
provision  of  Law  Department  services  would 
be  in  the  best  interests  of  the  Account;  and  a 
description  of  the  services  expected  to  be 
provided  and  the  estimated  fees  expected  to 
be  paid  to  outside  counsel  in  connection  with 
any  transaction  with  respect  to  which  it  is 
proposed  that  the  Law  Department  will 
provide  legal  services. 

General  Infonnation 

The  attention  of  interested  pei^ons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  of  the  Act  and  the  Code  to 
which  the  exemption  does  not  apply, 
and  to  the  extent  jurisdiction  exists 
under  Title  I  of  the  Act.  the  general 
fiduciary  responsibihty  provisions  of 
section  404  of  the  Act.  which  require, 
among  other  things,  a  fiduciary  to 
discharge  his  duties  respecting  the  plan 
solely  in  the  interest  of  the  participants 
and  beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries. 

(2)  This  exemption  will  not  extend  to 
transactions  prohibited  under  section 
40e(b)(3)  of  the  Act  or  section 
4975(c)(1)(F)  of  the  Code. 

(3)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
including  the  written  comments 
submitted  in  response  to  the  notice  of 
proposed  exemption,  the  Department 
makes  the  following  determinations; 

(a)  The  exemption  set  forth  herein  is 
administratively  feasible: 

(b)  It  is  in  the  interests  of  the  plans 
investing  in  the  Accounts  and  their 
participants  and  beneficiaries:  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
plans. 

(4)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 


transactions  which  are  the  subject  of 
this  exemption. 

(5)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  Code, 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(6)  This  exemption  is  applicable  to 
particular  transactions  only  if  the 
transactions  satisfy  the  conditions 
specified  in  the  exemption. 

Exemption 

Accordingly,  the  following  exemption 
is  hereby  granted  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  ERISA 
Procedure  75-1  (40  FR  18471.  April  28. 
1975). 

Section  I — Covered  Transactions 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  following 
transactions  described  below  if  each  of 
the  applicable  conditions  set  forth  in 
section  II  is  met, 

(1)  The  provision  of  property 
management  and/or  leasing  services  by 
EREIM  or  TSP  to  an  Account  (as  defined 
in  Section  IV); 

(2)  The  transfer  of  the  Excluded 
Contract  (as  defined  in  section  IV)  to 
TSP: 

(3)  The  provision  of  property 
management  and/or  leasing  services  by 
TSP  to  an  Account  pursuant  to  the 
acquisition  by  Equitable  or  EREIM,  on 
behalf  of  an  Account,  of  a  property 
subject  to  a  contract  for  the  provision  of 
such  services  by  TSP;  and 

(4)  The  provision  by  the  Law 
Department  of  certain  legal  services 
required  in  connection  with  individual 
properties  held  by  the  Accounts. 

Section  II — Conditions 

(1)  The  arrangement  under  which  the 
covered  transactions  is  performed  is 
subject  to  the  prior  authorization  of  an 
independent  plan  fiduciary  with  respect 
to  each  plan  whose  assets  are  invested 
in  an  Account,  following  disclosure  of 
information  in  the  manner  described  in 
paragraph  (2)  below.  In  the  case  of  a 
plan  whose  assets  are  proposed  to  be 
invested  in  an  Account  subsequent  to 
implementation  of  the  applicable  Policy, 
the  plan's  investment  in  the  Account  is 
subject  to  the  prior  written  authorization 


of  an  independent  plan  fiduciary 
following  disclosure  of  the  information 
described  in  paragraph  (2).  The 
requirement  that  the  authorizing 
fiduciary  be  independent  of  Equitable 
shall  not  apply  in  the  case  of  plans 
maintained  by  Equitable  on  behalf  of  its 
employees. 

(2)  Not  less  than  45  days  prior  to  the 
implementation  of  either  the  Policy  for 
property  management  and  leasing 
services  (the  Property  Services  Policy) 
or  the  Policy  for  legal  services  (the  Legal 
Services  Policy),  Equitable  or  EREIM,  as 
investment  manager,  shall  furnish  the 
authorizing  plan  fiduciary  with  any 
reasonably  available  information  which 
Equitable  or  EREIM  believe  to  be 
necessary  to  determine  whether  such 
approval  should  be  given,  as  well  as 
such  information  which  is  reasonably' 
requested  by  the  authorizing  plan 
fiduciary.  Such  information  will  include; 
a  description  of  the  8er\'ices  to  be 
performed  by  EREIM,  TSP  or  the  Law 
Department;  identification  of  properties 
for  which  8er\'ices  will  be  required;  an 
estimate  of  the  fees  that  would  be  paid 
to  EREIM,  TSP  or  the  Law  Department  if 
they  are  selected  to  provide  such 
services;  an  explanation  of  the  potential 
conflicts  of  interest  involved  in  selecting 
EREIM.  TSP  or  the  Law  Department:  and 
explanation  of  the  selection  process; 
and  a  description  of  the  terms  upon 
which  a  plan  may  withdraw  from  an 
Account. 

(3)  In  the  event  an  authorizing  plan 
fiduciary  of  any  plan  whose  assets  are 
invested  in  an  Account  submits  a  notice 
in  writing  to  Equitable  or  EREIM,  as 
investment  manager,  at  least  15  days 
prior  to  implementation  or  either  the 
Property  Services  Policy  or  the  Legal 
Services  Policy,  objecting  to  the 
implementation  of,  the  applicable  Policy, 
the  plan  on  whose  behalf  the  objection 
was  tendered  will  be  given  the 
opportunity  to  terminate  its  investment 
in  the  Account,  without  penalty.  With 
the  exception  of  a  plan  which  has 
invested  in  a  closed-end  Account  under 
which  the  rights  of  withdrawal  from  the 
Account  may  be  limited  as  provided  in 
the  plan's  written  agreement  to  invest  in 
the  Account,  if  written  objection  to 
either  Policy  is  submitted  to  Equitable  or 
EREIM  any  time  after  15  days  prior  to 
implementation  of  either  the  Property 
Services  Policy  or  the  Legal  Services 
Policy  (or  after  implementation),  the 
plan  must  be  able  to  withdraw  without 
penalty,  within  such  time  as  may  be 
necessary  to  effect  such  withdrawal  in 
an  orderly  manner  that  is  equitable  to 
all  withdrawing  plans  and  to  the  non- 
withdrawing  plans.  However,  Equitable 
or  EREIM  need  not  discontinue 


Federal  Register  /  Vol.  56,  No.  9  /  Monday.  January  14,  1991  /  Notices 


1417 


operating  pursuant  to  a  Policy,  once 
implemented,  by  reason  of  a  plan 
electing  to  withdraw  after  15  days  prior 
to  the  scheduled  implementation  date  of 
either  the  Property  Services  Policy  or  the 
Legal  Services  Policy.  Any  plan  which 
has  a  discretionary  asset  management 
arrangement  with  Equitable  may 
terminate  such  arrangement  and 
withdraw  from  an  Account  at  any  time. 

(4)  Equitable  or  EREIM  shall  furnish 
the  authorizing  plan  fiduciary  and  the 
Independent  Fiduciary  acting  on  behalf 
of  the  plans  participating  in  the  Account 
with  the  Annual  Report  containing  the 
information  described  in  this  paragraph, 
not  less  frequently  than  once  a  year  and 
not  later  than  45  days  following  the  end 
of  the  period  to  which  the  report  relates. 
Such  Annual  Report  shall  disclose  the 
total  of  all  fees  incurred  by  the  Account 
during  the  preceding  year  under 
contracts  with  EREIM,  TSP  or  the  Law 
Department;  include  a  description  of  the 
properties  and  the  services  that  have 
been  performed  by  EREIM.  TSP  or  the 
Law  Department  for  an  Account:  and 
delineate  the  fees  that  are  anticipated  to 
be  paid  to  EREIM,  TSP  or  the  Law 
Department  in  the  coming  year  for 
services  provided  by  these  entities  in 
connection  with  properties  held  by  an 
Account.  The  Annual  Report  will  also 
contain  a  description  of  method  for  the 
termination  of  the  multiple  services 
arrangement  and  for  the  confirmation 
and/or  removal  of  the  Independent 
Fiduciary  by  investing  plans  in  the 
Accounts. 

(5)  The  multiple  services  arrangement 
for  an  Account  shall  be  subject  to 
annual  confirmation  following  receipt  of 
the  Annual  Report,  pursuant  to  which 
the  arrangement  shall  be  terminated  by 
a  vote  in  favor  of  such  termination  by 
the  holders  of  a  majority  of  the  units  of 
benefiicial  interests  in  the  Account.  In 
the  event  of  a  vote  to  terminate  the 
arrangement.  Equitable  shall  cease 
submitting  to  the  Independent  Fiduciary 
(as  defined  in  Section  IV)  any  new 
proposals  to  engage  in  covered 
transactions  and  Equitable  will  not 
renew  or  extend  any  covered 
transactions.  Moreover,  within  180  days 
after  the  vote  of  the  contract  holders. 
Equitable  shall  cease  engaging  in  any 
existing  covered  transactions. 

(6)(a)  Each  transaction  shall  be 
rpviewed  and  approved  by  an 
Independent  Fiduciary.  However,  prior 
to  proposing  a  transaction  to  the 
Independent  Fiduciary.  Equitable  or 
EREIM  shall  first  determine  that  such 
transaction  is  in  the  best  interests  of  the 
Account. 

(b)  The  Independent  Fiduciaries  for 
property  services  and  legal  services 
shall  negotiate  the  contracts  for  the 


provision  of  services  by  EREIM.  TSP 
and  the  Law  Department.  The 
Independent  Fiduciaries  shall  also 
consider  the  cost  to  the  Account  of  such 
fiduciary's  involvement  in  connection 
with  its  consideration  of  whether  to 
approve  the  particular  transaction. 

(c)  The  Independent  Fiduciaries  shall 
review,  as  applicable,  the  performance 
of  EREIM.  TSP  or  the  LAW  Department 
under  each  of  their  contracts  with  the 
Accounts  at  least  once  each  year  and 
shall  instruct  Equitable  and  EREIM  of 
any  action  which  should  be  taken  by 
Equitable  on  behalf  of  the  Accounts 
with  respect  to  the  continuation, 
termination  or  other  exercise  of  rights 
available  to  the  Account  under  the 
terms  of  the  contracts.  Equitable  will 
carry  out  such  instruction  from  the 
Independent  Fiduciary  to  the  extent  it  is 
legal  and  permitted  by  the  terms  of  the 
service  provisions  arrangement. 

(d)  In  connection  with  the 
Independent  Fiduciary's  determination 
of  whether  a  charge  submitted  by  the 
Law  Department  relates  to  a  previously 
approved  transaction  and  is  within  the 
range  of  estimated  fees  for  the  type  of 
transaction  involved,  quarterly  bills 
submitted  to  the  Independent  Fiduciary 
will  identify  for  each  Account  the 
properties  and  transactions  with  respect 
to  which  ser\'ices  were  rendered,  briefly 
describe  the  services  rendered  and 
indicate  the  amount  of  time  spent  on  the 
service.  Each  bill  will  also  identify  the 
attorneys  or  other  professionals  who 
were  involved  in  the  ser\  ice,  the  number 
of  hours  each  charged  and  the  billing 
rate  for  each  attorney  or  professional. 

(e)  To  assure  that  the  services 
rendered  by  the  Law  Department  were 
necessary,  authorized,  performed  in  a 
satisfactory  and  professional  manner, 
and  in  a  manner  consistent  with  the 
criteria  for  using  and  assigning  tasks 
among  Law  Department  attorneys,  the 
Independent  Fiduciary  for  legal 
services  will  perform  a  detailed  review 
of  approximately  10  percent  of  all 
completed  transactions  submitted 
quarterly,  which  will  include  a  cross- 
section  of  all  different  types  of  approved 
transactions  and  all  of  the  attorneys 
who  regularly  perform  work  on 
Account-related  transactions.  In 
connection  with  this  detailed  review,  the 
Independent  Fiduciary  for  legal  services 
will  review  billing  statements  rendered 
by  outside  counsel  for  services 
performed  in  connection  with  approved 
transactions  in  order  to  assure  that  there 
is  no  duplication  of  effort. 

(7)(a)  The  terms  of  each  such 
arrangement  shall  be  in  writting  and 
must  be  reviewed  by  the  appropriate 
Independent  Fiduciary  prior  to 
implementation. 


(b)  If  Equitable  or  EREIM  hold 
Account  properties  and  general  account 
properties  in  the  same  real  estate 
market  during  a  period  when  there  is 
leasing  competition  between  those 
properties.  EREIM  will  hire,  during  such 
period,  a  third  party  leasing  agent  for 
Account  properties. 

(c)  In  the  case  of  any  emergency 
circumstances.  EREIM  or  TSP  may 
provide  property  services  to  an  Account 
for  a  period  not  exceeding  90  days,  but 
no  compensation  may  be  paid  by  an 
Account  for  such  services  without  the 
prior  approval  of  the  Independent 
Fiduciary  for  property  management  and 
leasing  services. 

(8)(a)  Equitable  and  EREIM  shall 
furnish  the  Independent  Fiduciaries 
acting  on  behalf  of  the  Accounts  with 
respect  to  the  property  services  and 
legal  services  with  any  reasonably 
available  information  which  Equitable 
reasonably  belie\  es  to  be  necessary  or 
which  the  Independent  Fiduciaries  shall 
reasonably  request  to  determine 
whether  such  approval  of  the 
transactions  described  above  should  be 
given  or  to  accomplish  the  Independent 
Fiduciaries'  periodic  reviews  of  the 
performance  of  EREIM.  TSP  or  the  Law 
Department  under  the  contracts. 

(b)  With  respect  to  EREIM  or  TSP. 
such  information  will  include:  a 
description  of  the  Policy  of  the  Account 
for  property  services  and  the  plan 
clients  investing  therein;  a  description  of 
the  real  estate  services  which  are 
required:  the  qualifications  of  EREIM  or 
TSP  to  do  the  job:  a  statement, 
supported  by  appropriate  factual 
representations,  of  the  reasons  for 
Equitables  belief  that  EREIM  or  TSP  is 
qualified  to  provide  the  services:  a  copy 
of  the  proposed  arrangement  for 
services  and  the  terms  on  which  EREIM 
or  TSP  would  provide  the  sen  ices;  the 
reasons  why  Equitable  believes  the 
retention  ofEREIM  or  TSP  would  be  in 
the  best  interests  of  the  Account; 
information  demonstrating  why  the  fees 
and  other  terms  of  the  arrangement  are 
reasonable  and  comparable  to  fees 
customarily  charged  by  similar  firms  for 
similar  services  in  comparable  locales; 
the  identities  of  non-affiliated  service 
providers  and  the  terms  under  which 
these  service  providers  might  perform 
the  services;  and  in  any  case  that  it  is 
determined  that  the  property  manager 
will  also  provide  leasing  services. 
Equitable  will  disclose  whether  any 
affiliated  property  manager  under 
consideration  by  the  Independent 
Fiduciary  is  a  property  manager  to  any 
properties  that  are  in  competition  for 
tenants  with  the  property  for  which 
EREIM  or  TSP  is  under  consideration 
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(c)  With  respect  to  the  Independent 
Fiduciary"!  approval  of  a  transaction 
requested  by  the  Law  Department,  the 
Independent  Fiduciary  will  be  provided 
with:  a  description  of  the  general  nature 
of  the  transaction  with  respect  to  which 
services  are  to  be  performed,  the  names 
and  rates  of  attorneys  who  will  be 
assigned  to  the  matter,  the  estimated 
cost  of  the  services;  an  explanation  of 
why  the  provision  of  Law  Department 
services  would  be  in  the  best  interests  of 
the  Account;  and  a  description  of  the 
services  expected  to  be  provided  and 
the  estimated  fees  expected  to  be  paid 
to  outside  counsel  in  connection  with 
any  transaction  with  respect  to  which  it 
is  proposed  that  the  Law  Department 
will  provide  legal  services. 

(9)  Seventy-five  percent  or  more  of  the 
units  of  beneficial  interests  in  an 
Account  must  be  held  by  plans  or  other 
investors  having  total  assets  of  at  least 
$50  million.  In  addition,  50  percent  or 
more  of  the  plans  investing  in  an 
Account  must  have  assets  of  at  least  $50 
million.  For  purposes  of  the  50  percent 
test  above,  a  group  of  plans  will  be 
counted  as  a  single  plan  if  either  the 
decision  to  invest  in  the  Account  (or  the 
decision  to  make  investments  in  the 
Account  available  as  an  option  for  an 
individually  directed  account)  is  made 
by  a  fiduciary  other  than  Equitable  who 
exercises  such  discretion  with  respect  to 
plan  assets  in  excess  of  $50  million. 

(10)(a)  Not  more  than  5  percent  of  the 
assets  of  a  plan  covering  employees  of 
Equitable  will  be  invested  in  an 
Account.  Notwithstanding  the  foregoing, 
this  percentage  requirement  will 
continue  to  be  satisfied  by  any  plan  that 
exceeds  the  5  percent  limitation  of  this 
subsection  provided  that  no  portion  of 
any  excess  results  from  an  increase  in 
the  assets  transferred  by  such  plan  to 
the  Accounts.  Morever,  this  5  percent 
limitation  shall  not  apply  tu  any 
Equitable  plan  which  as  of  the  date  of 
the  proposed  exemption  has  more  than  5 
percent  of  its  assets  invested  in  the 
Accounts  provided  that  the  plan  make 
no  additional  contribution  to  the 
Account  subsequent  to  that  date  if, 
immediately  after  such  contribution,  the 
investment  of  such  plan  in  the  Account 
exceeds  5  percent  of  the  total  assets  of 
such  plan. 

(b)  Not  more  than  10  percent  of  the 
assets  of  an  Account  will  be  represented 
by  the  plans  covering  employees  of 
Equitable. 

(c)  For  other  plans,  not  more  than  20 
percent  of  the  assets  of  each  such  plan 
can  be  invested  in  the  Accounts. 
Notwithstanding  the  foregoing,  this 
percentage  requirement  will  continue  to 
be  satisified  by  any  plan  that  exceeds 
the  20  percent  limitation  of  this 


subsection  provided  that  no  portion  of 
any  excess  results  from  an  increase  in 
the  assets  transferred  by  such  plan  to 
the  Accounts.  Morever,  this  20  percent 
limitation  shall  not  apply  to  any  plan 
which,  as  of  the  date  of  the  proposed 
exemption,  has  more  than  20  percent  of 
its  assets  invested  in  the  Accounts 
provided  that  the  plan  makes  no 
additional  contribution  to  an  Account 
subsequent  to  that  date  if,  immediately 
after  such  contribution,  the  aggregate 
investments  of  such  plan  in  the 
Accounts  exceeds  20  percent  of  the 
assets  of  such  plan. 

(11)  At  the  time  the  transactions  are 
entered  into,  the  terms  of  the 
transactions  must  be  at  least  as 
favorable  to  the  Accounts  as  the  terms 
generally  available  in  arm's  length 
transactions  between  unrelated  parties. 
In  addition,  the  compensation  paid  to 
EREIM,  TSP  or  the  Law  Department  for 
services  under  its  contracts  with  any 
Account  must  not  exceed  payments  in 
an  arm's  length  transaction  between 
unrelated  parties  for  comparable 
properties  in  similar  locales,  and  shall 
not  be  in  excess  of  reasonable 
compensation  within  the  meaning  of 
section  408(b)(2)  of  the  Act  and 
regulation  29  CFR  2550.40«b-2. 
Compensation  paid  to  the  Law 
Department  shall  be  calculated  in  a 
manner  which  is  intended  to  reimburse 
it  solely  for  the  direct  and  indirect  cost 
of  providing  legal  services  pursuant  to 
this  exemption  and  to  assure  that  items 
of  expense  which  represent  a  profit  will 
not  be  reimbursed. 

Section  III— Recordkeeping 

(1)  Equitable  or  EREIM  will  maintain 
for  a  period  of  six  years  from  the  date  of 
the  transaction,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (2)  of  this  section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met.  Included  in 
these  records  maintained  by  Equitable 
or  EREIM  will  be  written  records  of  the 
Independent  Fiduciary  which  had  been 
periodically  furnished  by  the 
Independent  Fiduciary  to  EREIM  or 
Equitable.  Such  records  are  described  in 
Parts  III  and  VI  of  the  Summary  of  Facts 
and  Representations  of  the  notice  of 
proposed  exemption.  However,  a 
prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  Equitable's  or 
EREIM's  control,  the  records  are  lost  or 
destroyed  or  the  records  of  the 
Independent  Fiduciary  are  not 
maintained  or  produced  prior  to  the  end 
of  the  six-year  period. 

(2)(a)  Except  as  provided  in 
subsection  (b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 


subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (1)  of  this  section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  and 
the  Internal  Revenue  Service; 

(2)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
interests  of  the  plan  in  the  Accounts  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary: 

(3)  Any  contributing  employer  to  any 
plan  that  has  an  interest  in  the  Accounts 
or  any  duly  authorized  employee  or 
representative  of  such  employer 

(4)  Any  participant  or  beneficiary  of 
any  plan  participating  in  the  Accounts, 
or  any  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary;  and 

(5)  The  Independent  Fiduciary. 

(b)  None  of  tht  persons  described  in 
subparagraphs  (2)-(5)  of  this  paragraph 
shall  be  authorized  to  examine  trade 
secrets  of  Equitable,  EREIM,  TSP  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  IV— Definitions 

(1)  The  Accounts — ^The  Accounts  are 
Equitable's  Separate  Account  No.  8, 
Separate  Account  No.  16-L  Separate 
Account  No.  IBH,  Separate  Account  No. 
16IV,  two  IBM  single-customer  real 
estate  separate  accounts;the 
WestinghoMse  single-customer  real 
estate  advisory  account;  and  such  other 
pooled  or  single-customer  accounts, 
joint  ventures,  general  or  limited 
partnerships  or  other  real  estate 
investment  vehicles  that  may  be 
established  by  Equitable  for  the 
investment  of  employee  benefit  plan 
assets  in  real  estate  related  investments 
tc  the  extent  disposition  of  its  assets  is 
subject  to  the  discretionary  authority  of 
Equitable. 

(2)  Equitable— For  purpo-ses  of  this 
exemption,  the  term  Equitable  includes 
Equitable  and/or  affiliates  of  Equitable 
as  defined  in  paragraph  (3)  of  this 
section  which  act  as  investment 
managers  with  respect  to  an  Account, 
but  does  not  include  TSP. 

(3)  An  affiliate  of  a  person  means  any 
person  directly  or  indirectly,  through 
one  or  more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  the  person. 

(4)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(5)  The  Excluded  Contract— The 
Excluded  Contract  consists  of  a  property 


management  agreement  between 
Equitable  on  behalf  of  SA-8  and  an 
affiliate  of  the  non-Equitable  partners  in 
TSP. 

(6)  Independent  Fiduciary — A  person 
who: 

(a)  Is  not  an  affiliate  of  Equitable  or 
TSP  as  defined  in  section  IV(3); 

(b)  Is  not  an  officer,  director, 
employee  of,  or  partner  in.  Equitable  or 
TSP  [or  affiliates  thereof  as  defined  in 
Section  IV(3)1; 

(c)  Is  not  a  corporation  or  partnership 
in  which  Equitable  or  TSP  has  an 
ownership  interest  or  is  a  partner; 

(d)  Does  not  have  an  ownership 
interest  in  Equitable,  TSP  or  its  partners; 

(e)  Is  not  a  fiduciary  with  respect  to 
any  plan  participating  in  an  Account; 
and 

(f)  Has  acknowledged  in  writing 
acceptance  of  fiduciary  obligations  and 
has  agreed  not  to  participate  in  any 
decision  with  respect  to  any  transaction 
in  which  the  Independent  Fiduciary  has 
an  interest  that  might  affect  its  best 
judgment  as  a  fiduciary. 

For  purposes  of  this  definition  of 
Independent  Fiduciary,  no  organization 
or  individual  may  serve  as  an 
Independent  Fiduciary  for  any  fiscal 
year  if  the  gross  income  received  by 
such  organization  or  individual  (or 
partnership  or  corporation  of  which  such 
organization  or  individual  is  an  officer, 
director,  or  10  percent  or  more  partner 
or  shareholder)  from  Equitable,  TSP  or 
their  affiliates,  (including  amounts 
received  for  services  as  Independent 
Fiduciary  under  any  prohibited 
transaction  exemption  granted  by  the 
Department)  for  that  fiscal  year  exceeds 
5  percent  of  its  or  his  annual  gross 
income  from  all  sources  for  such  fiscal 
year. 

In  addition,  no  organization  or 
individual  who  is  an  Independent 
Fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or  10 
percent  or  more  partner  or  shareholder, 
may  acquire  any  property  from,  sell  any 
properly  to  or  borrow  any  funds  irom 
Equitable,  TSP,  their  affiliates,  or  any 
Account  maintained  by  Equitable  or  its 
affiliates,  during  the  period  that  such 
organization  or  individual  serves  as  an 
Independent  Fiduciary  and  continuing 
for  a  period  of  6  months  after  such 
organization  or  individual  ceases  to  be 
an  Independent  Fiduciary  or  negotiates 
any  such  transaction  during  the  period 
that  s   'h  organization  or  individual 
serves  as  Independent  Fiduciary. 


Signed  at  Washington.  DC,  this  8th  day  of 
January.  1991. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
US  Department  of  Labor 
|FR  Doc.  91-7M  Filed  1-11-91.  8  45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

action:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
February  2a  1991.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 


happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  as  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  thai  are  designated  for 
permanent  retention 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  pubhc  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefiy  describes  the 
records  proposed  for  disposal  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
.^FU-91-8].  Routine  personnel  records. 

2  Department  of  the  Army  (Nl-AU- 
89-15).  Routine  records  relating  to 
logistics  reviews. 

3  Department  of  the  Army  (Nl-AU- 
90-18).  Routine  records  relating  to 
material  configuration. 

4  Department  of  the  Navy  (Nl-NU- 
91-1).  Routine  records  relating  to 
audiovisual  activities  and  products. 

5.  Defense  Contract  Audit  Agency 
(Nl-372-91-1).  Routine  records  relating 
to  the  preparation  of  the  Field  Audit 
Office  administrative  manual. 

6  Defense  Logistics  Agency  (Nl-361- 
91-3).  Routine  records  relating  to 
legislative  affairs  and  Congressional 
liaison  matters. 

7.  Department  of  Commerce.  Bureau  of 
Export  Administration  of  Industrial 
Resources  Administration  (N1-47&-90- 
1).  Comprehensive  records  disposition 
schedule. 

8.  Department  of  Commerce,  Bureau  of 
Export  Administration,  Office  of 
Technology  and  Policy  Analysis  (Nl- 
476-90-2).  Comprehensive  records 
disposition  schedule. 
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9.  Office  of  the  Comptroller  of  the 
Currency  (Nl-101-90-1).  Foreign 
currency  reports.  1984-69. 

10.  Department  of  Energy,  Idaho 
Operations  Office  (Nl-434-69-10). 
Radiographs,  safe  work  permits,  and 
visitor  access  control  records. 

11.  Federal  Communications 
Commission  (Nl-173-91-2).  General 
correspondence,  internal  publications, 
and  register  of  assignment  of  delegated 
authority  numbers. 

12.  General  Services  Administration, 
Federal  Supply  Service,  Bureau  of  States 
Services  (Nl-137-90-2).  Records  relating 
to  the  administration  of  procurement, 
the  handling  of  contracts,  and  the 
tracking  of  purchase  orders  and  contract 
awards. 

13.  Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration,  Office  of  Population 
Affairs,  (Nl-90-90-9).  Grants  case  files. 

14.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (.N 1-65-91-2). 
Routine  adm.inistration  control  files 
maintained  on  the  movement  of  foreign 
nationals. 

15.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (N'l-6i>-91-3). 
Field  Office  statistical  worksheets 
maintained  in  connection  with 
surveillance  operations. 

16.  Department  of  Labor,  Job  Corps 
(.M-36&-91-1).  IBM  Cards  created  by 
the  Evaluation  and  Research  Branch  for 
the  production  of  numerous  studies  and 
tests.  1969-70. 

17.  Selective  Service  System  (.\1-147- 
90-1).  Routine  Records  relating  to  draft 
registration. 

18.  Tennessee  Valley  Authority. 
Nuclear  Power  Function  (.\l-142-90-14). 
Comprehensive  records  schedule. 

19.  Department  of  the  Treasury, 
United  Slates  Customs  Service  (Nl-36- 

>-l).  Treasury  Enforcement 
Communications  System  (TECS)  San 
Diego  system  On. line  audit  tapes, 
October  1975- .November  1987. 

20.  Department  of  the  Treasury, 
United  States  Secret  Service  (M-87-91- 
1|.  Routine  records  from  the  Office 
Protective  Operations'  correspondence 
flip,  dated  1948-78,  to  be  removed  during 
archival  processing  because  they  lack 
sufficient  archival  value  to  warrant 
permanent  retention. 

21.  Department  of  Veterans  Affairs, 
V.?ierans  Benefits  Administration  (Nl- 
l.T-90-1).  Records  documenting  routine, 
repetitive  activities  including  inquiries 
for  benefit  information. 

22.  Department  of  Veterans  Affairs, 
Ve  erans  Benefits  Administration  (.Nl- 
1.5-91-2).  Folders  which  document  the 
application  and  benefits  for  veterans 
under  the  Montgomery  GI  Bill 
Educational  Assistance  Program. 


Ddled:  January  3,  1991. 
Don  W.  Wilson, 
Archivist  of  the  United  Slates. 
(PR  Doc.  91-789  Filed  1-11-91;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

January  8. 1991. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  DC  on  February  14-15, 
1991. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recomendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building.  HOC  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  February  14-15, 1991.  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential  information  of 
a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy:  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  1  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  November  13, 1989. 

The  agenda  for  the  sessions  on 
February  14, 1991.  will  be  as  follows: 

Committee  Meetings 

8:30-9  a.m.:  Coffee  for  Council  Members. 

room  526 
9:00-10  a.m.:  Committee  Meetings — 
Policy  Discussion  (Open  to  the 
Public) 
Education  Programs,  room  M-14 
Fellowship  Programs,  room  316-2 
General  Programs,  room  415 
Research  Programs/Preservation 

Grants,  room  315 
State  Programs/Challenge  Grants, 


room  M-07 
10  a.m.  until  Adjourned:  (Closed  to  the 
Public  for  the  reasons  stated 
above) — Consideration  of  specific 
applications 
1:30  p.m.  until  Adjourned:  Joint  Meeting 
of  State  and  General  Committees  to 
review  Frankel  Award  nominees, 
room  415  (Closed  to  the  Public) 
3:30  p.m.  until  Adjourned:  Jefferson 
Lecture  Committee,  to  review 
Jefferson  Lecture  nominees,  room 
430 
The  morning  session  on  February  15, 
fl991,  will  convene  at  9  a.m.,  in  the  1st 
Floor  Council  Room  M-09,  and  will  be 
open  to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Council  members 
attending  the  meeting  will  be  served 
from  8:30-9  a.m.) 

Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 

Quarter 

D.  Application  Report  and  Matching  Report 

E.  Status  of  Fiscal  Year  1991  Funds 

F.  Committee  Reports  on  Policy  and  General 

Matters 

1.  Education  Programs 

2.  Fellowship  Programs 

3.  Research  Programs 

4.  Public  Programs 

5.  State  Programs 

6.  Challenge  Grants 

7.  Jefferson  Lecture 

8.  Preservation  Grants 


The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Ms. 
Catherine  Wolhowe,  Advisory 
Committee  Management  Officer, 
Washington,  DC  20506,  or  call  area  code 
(202)  78&-0322. 

Catherine  Wolhowe, 

Advisory  Committee,  Management  Officer. 

[FR  Doc.  91-840  Filed  1-11-91;  8:45  am) 
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Humanities  Panel  Meetings 

aqency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUIMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
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of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Wolhowe,  Alternate  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/788-0322. 
SUPf>l.£HeNTARV  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Date:  February  1, 1991 
Time:  8:30  a.m.  to  6  p.m. 
Room:  430 

Program;  This  meeting  will  review 
applications  for  Special 
Competition — Distinguished 
Teaching  Professorships,  submitted 
to  the  Office  of  Challenge  Grants, 
for  projects  beginning  after  July  1, 
1991 

2.  Date:  February  4, 1991 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
Interpretive  Research /Projects 
applications  for  World  History, 
submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  July  1, 1991. 

3.  Date:  February  5, 1991 
Time:  9:00  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after 
September  1, 1991 

4.  Date:  February  5, 1991 
Time:  8:30  a.m.  to  6  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  Special 


Competition — Distinguished 
Teaching  Professorships,  submitted 
to  the  Office  of  Challenge  Grants, 
for  projects  beginning  after  July  1, 
1991 

5.  Date:  February  7. 1991 
Time:  9  a.m.  to  5  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after 
September  1, 1991 

6.  Date:  February  8, 1991 
Time:  8:30  a.m.  to  5  p.m. 
Room;  315 

Program:  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  Arts.  Literature, 
and  Philosophy,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1991 

7.  Date:  February  11, 1991 
Time:  8:30  a.m.  to  5  p.m. 
Room:  315 

Program;  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  New  World 
Archaeology,  submitted  to  the 
Division  of  Research  Programs,  for 
projects  beginning  after  July  1, 1991 

8.  Date:  February  12, 1991 
Time:  8:30  a.m.  to  5  p.m. 
Room;  315 

Program;  This  meeting  will  review 
Interpretive  Research/Projects 
applications  for  Cultural 
Anthropology,  submitted  to  the 
Office  of  Preservation,  for  projects 
beginning  after  July  1, 1991 

Catherine  Wolhowe. 

Alternate.  Advisory  Committee.  Management 

Officer. 

(FR  Doc.  91-841  Filed  1-11-91;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Meeting  of  the  MELCOR  Peer  Review 
Committee 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  MELCOR  Peer  Reviev\' 

Committee  will  meet  to  review  the 

technical  adequacy  of  the  MELCOR 

code. 

DATE  AND  TIME:  January  14-16, 1991— 

8:30  am 

ADDRESSES:  Sandia  National 

Laboratory,  Building  823.  room  2279, 

Albuquerque,  New  Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.B.  Foulds,  Office  of  Nuclear 


Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 
SUPPLEMENTARY  INFORMATION: 

MELCOR  IS  fully  integrated  severe 
accident  anlavsis  code  that  has  been 
developed  for  the  US.  Nuclear 
Regulatory  Commission  by  Sandia 
National  Laboratories  Among  the 
targeted  applications  of  the  code  are  its 
use  in  probabilistic  risk  assessment 
studies  to  address  the  perceived  risk 
from  a  nuclear  plant  and  evaluation  of 
accident  management  strategies. 
MELCOR  development  activities  have 
focused  on  improving  physical  models 
beyond  those  in  precursor  codes, 
flexibility  for  future  modification,  and 
ease  of  use.  MELCOR  is  capable  of 
treating  the  complete  accident  sequence 
from  the  initiating  event  to  the  fission 
product  release. 

The  newest  version  of  MELCOR. 
MELCOR  1.8.  was  released  in  March 
1969.  This  version  has  the  capabilities 
for  modeling  both  boiling  and 
pressurized  number  or  organizations  in 
the  U.S.A.  an  abroad  are  planning  to  use 
the  current  version  Although  the  quality 
control  and  validation  efforts  are  seen 
to  be  proceeding  there  is  a  need  to  have 
a  broad  technical  review  by  recognized 
experts  to  determine  or  confirm  the 
technical  addequacy  of  the  code  for  the 
serious  and  complex  analyses  it  is 
expected  to  perform. 

A  peer  review  committee  has  been 
organized  using  recognized  experts  from 
the  national  laboratories,  universities. 
MFJXOR  user  community,  and 
independent  contractors.  Meetings  are 
held  to  discuss  and  evaluate  the 
applicability  and  state  of  validation  of 
the  various  MELCOR  phenominological 
models.  The  meeting  scheduled  for 
January  14-16. 1991,  is  the  third  meeting 
of  the  MELCOR  Peer  Review 
Committee.  The  larger  part  of  the 
meeting  wiU  be  presentations  by 
members  of  the  MF.LCOR  Peer  Review 
Committee  providing  initial  findings 
regarding  the  nine  phenomenological 
packages  in  MELCOR.  These  packages 
are  (1)  Hydrodynamic  behavior,  (2)  Heat 
structure  thermal  response.  (3)  Core 
heatup  and  degradation.  (4)  Fission 
product  and  aerosol  transport,  (5)  Fuel- 
coolant  dispersal  interactions.  (6)  Core- 
concrete  interactions,  (7)  Gas 
combustion.  (8)  Engineered  safety 
features,  and  (9)  Properties. 
Presentations  and  discussions  providing 
initial  findings  regarding  the  integral 
code  performance  will  also  be  provided. 
The  Committee  will  also  consider 
previously  identified  lists  of   Dominant 
Severe  Accident  Phenomena"  and 
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review  and  comment  on  the  proposed 
outline  for  the  final  report. 

Dated  at  Rockville.  Maryland,  this  3d  day 
of  January.  1991. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
F.  Eltawila. 

Chief.  Accidnr.t Evaluation  Branch,  Division 
of  Systems  Research.  Of^xe  of  Nuclear 
Regulatory  Research 
jr'R  Doc.  91-817  Filed  1-11-91;  8:45  ami 
aiLLlNQ  COOe  7$M-01-« 


[DockstNo.  SO-541 

Cintichem,  Incorporated  Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Component  Parts  and 
Terminating  Facility  License 

1  he  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  cf  Orders 
authorizing  Cintichem.  Incorporated  (the 
licensee)  to  dismantle  the  reactor 
facility  and  dispose  of  the  component 
parts,  and  termination  of  Facility 
License  No.  R-87.  in  accordance  with 
the  licensees  application  dated  October 
19.  1990. 

The  first  of  these  Orders  would  be 
issued  following  the  Commission's 
review  and  approval  of  the  licensee's 
detailed  plan  for  decontamination  of  the 
facility  and  disposal  of  the  radioactive 
components,  or  some  alternate 
disposition  plan  for  the  facility.  This 
Order  would  authorize  implementation 
of  the  approved  plan.  Following 
completion  of  the  authorized  activities 
and  verification  by  the  Commission  that 
acceptable  radioactive  contamination 
le\  els  have  been  achieved,  the 
Commission  would  issue  a  second  Order 
terminating  the  facility  license  and  any 
further  NRC  jurisdiction  over  the 
facility.  Prior  to  issuance  of  each  Order, 
the  Commissioin  will  have  made  the 
findings  required  by  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  regulations. 

By  February  15,  1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  subject  Orders  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commissions  "Rules  and 
F'ractice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  room,  the  Gelman  Building, 
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2120  L  Street  NW..  Washington.  DC 
20555.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petitition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference  sheduled 
in  the  proceeding,  a  petitioner  shall  file 
a  supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
basis  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 


matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  as 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addiess  to 
Seymour  H.  Weiss:  Petitioner's  name 
and  telephone  number;  date  petition 
was  ipailed;  Cintichem,  Incorporated, 
and  publication  date  and  page  number 
of  this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 
Phillip  Yachmetz,  Senior  Counsel, 
Hoffman-LaRoche,  340  Kingsland 
Avenue,  Building  85,  Nutley,  New  Jersey 
07110-1199,  attorney  for  licensee. 

Nontimely  filings  cf  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  October  19, 1990,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  room, 
the  Gelman  Building.  2120  L  Street  NW.. 
Washington,  DC  20555. 


Federal  Register  /  Vol.  56,  No.  9  /  Monday,  January  14,  1991  /  Notices 


1423 


Dated  at  Rockville.  Maryland,  this  4th  day 
of  lanuary  1991. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director  Non-Power  Reactor, 
Decommissioning  and  Environmental  Project 
Directorate  Division  of  Reactor  Projects— JII. 
IV.  V  and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc  91-815  Filed  1-11-91;  8;45  am] 
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[Docket  No.  50-2131 

Connecticut  Yankee  Atomic  Power 
Co.;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  134  to  Facility 
Operating  License  No.  DPR-61  issued  to 
Connecticut  Yankee  Atomic  Power 
Company,  which  revised  the  Technical 
Specifications  for  opertion  of  the 
Haddam  Neck  Plant  located  in 
Middlesex  County,  Connecticut.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the 
Technical  Specifications  to  establish  a 
new  Technical  Specification  3/4.4.12. 
"Failed  Fuel  Rods,"  with  a  limit  of  160 
failed  fuel  rods  during  operation  of 
Cycles  16  and  17.  The  proposed  limit  of 
160  failed  fuel  rods  is  consistent  with  the 
dose  equivalent  iodine  limit  of 
Microcurie/gm  in  the  Technical 
Specifications. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
July  23, 1990  (55  FR  29926)  corrected  July 
31. 1990  (55  FR  31116).  No  request  for  a 
hearing  or  petition  for  leave  to  intervene 
was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 


amendment  dated  June  25, 1990,  as 
supplemented  July  19, 1990,  (2) 
Amendment  No.  134  to  License  No. 
DPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street  NVV., 
Washington,  DC  and  at  the  Russell 
Library,  123  Broad  Street,  Middletown. 
Connecticut.  A  copy  of  items  (2),  (3)  and 
(4)  may  be  obtained  upon  request 
addressed  to  the  LIS,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention;  Director,  Division 
of  Reactor  Projects — I/II. 

Dated  a!  Rockville.  Maryland  this  4th  day 
of  lanuarj  1991. 

For  the  Nuclear  Regulatory  Commission. 
Alan  B.  Wang, 

Project  .Manager  Project  Directorate  1-4, 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-814  Filed  1-11-91;  8:45  am] 
BILUNG  CODE  75«O-01-« 


[Docket  No.  50-219] 

GPU  Nuclear  Corp.;  Issuance  of 
Amendment  to  Facility  Operating 
License 


The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  143  to  Provisional 
Operating  License  No.  DPR-16  issued  to 
GPU  Nuclear  Corporation  (GPUN,  the 
licensee),  which  revised  the  license  for 
the  operation  of  the  Oyster  Creek 
Nuclear  Generating  Station  located  in 
Ocean  County,  New  Jersey.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  Provisional 
Operating  License  No,  DPR-16,  License 
Condition  2.C.(7)  to  accommodate 
implementation  of  a  21  month  operating 
cycle  with  a  3  month  outage,  or  a  24 
month  plant  refueling  cycle  for  the  core 
spray  spargers  surveillance  intervals, 
License  Condition  2.C.(7)  requires  that 
inspections  of  all  accessible  surfaces 
and  welds  of  both  core  spray  spargers 
and  repair  assemblies  be  performed. 
The  remainder  of  the  application  will  be 
acted  upon  at  a  later  date. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I.  which  are  set  forth  in  the 
license  amendment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opporiunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
October  18,  1990  [55  FR  42294).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commissioin  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  The  application  for 
amendment  dated  September  21. 1990. 

(2)  Amendment  No.  143  to  License  No. 
DPR-16.  (3)  the  Commissions  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commissions  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street  NW., 
Washington.  DC  and  at  the  Ocean 
County  Library.  Reference  Department. 
101  Washington  Street.  Toms  River. 
New  Jersey  08753.  A  copy  of  items  (2), 

(3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects-1/II. 

Dated  at  Rockville,  Mar>land  this  27th  day 
of  December  1990. 

For  the  Nuclear  Regulatory  Commission. 
.\lexander  W.  Dromerick, 
Senior  Project  Manager.  Project  Directorate 
1-4.  Division  of  Reactor  Projects— I / II.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-816  Filed  1-11-91;  8:45  am] 

BILLIIM  CODE  7S90-01-« 


[Docket  Nob.  50-259.  50-260,  50-296) 

Tennessee  Valley  Authority  (Browns 
Ferry  Nuclear  Plant  Units  1.  2  and  3), 
Exemption 

I 

The  Tennessee  Valley  Authority  (TVA 
or  the  licensee)  is  the  holder  of 
Operating  License  Nos.  DPR-33.  DPR-52 
and  DPR-68  which  authorizes  operation 
of  the  Browns  Ferry  Nuclear  Plant,  Units 
1,  2  and  3,  respectively.  These  licenses 
provide,  among  other  things,  that 
Browns  Ferry  (BFN),  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 
BFN.  Units  1,  2  and  3  are  boiling  water 
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nactoM  (BWR)  at  the  licensee's  site 
located  near  Decatur,  Alabama. 

The  revision  to  10  CKK  part  55, 
'Operators'  Licenses."  which  became 
effective  on  May  28, 1987,  established 
fnquirements  for  the  administration  of 
operating  tests  on  nuclear  power  plant 
simulators.  These  regulations,  in 
conjunction  with  10  CFR  50.54(il). 
require  facility  licensees  to  use 
simulation  facilities  when  administering 
operating  tests  for  initial  licensing  and 
requalification.  These  regulations 
further  require  that  a  certified  or  NRC- 
tpproved  simulation  facility  must  be 
used  to  administer  operating  tests  after 
May  28. 1991.  By  letter  dated  July  13. 
1 190.  TV  A  requested  an  exemption 
concerning  the  schedule  requirements 
for  certification  of  a  plant-referenced 
simulator. 

The  licensee  mtends  to  comply  with 
10  CFR  55.45(b)  by  certifying  a  plant- 
referenced  simulator.  Section 
55.45(b)(2)(iii)  of  10  CFR  part  55  requires 
that  facility  licensees  proposing  to  use  a 
simulation  facility  consisting  solely  of  a 
plant-referenced  simulator  submit  Form 
NRC-474,  "Simulation  Facility 
("ertificalion, "  no  later  than  46  months 
after  the  effective  date  of  this  rule,  that 
i.s,  by  March  28. 1991.  On  )uly  13. 1990, 
TVA  requested  an  exemption  from  this 
f  ling  requirement  to  allow  for  the 
submittal  of  NRC  Form-474  after  March 
2ii,  1991,  but  no  later  than  December  31. 
l.Wl.  Additionally,  TVA  requested  an 
( \emption  from  the  requirements  of  10 
CFR  55.45(b)(2)(iv)  to  allow  the 
si.Tiulation  facility  portion  of  the 
optrating  tests  to  be  administered  on 
t'-e  existing  BFN  simulator  prior  to 
certification  of  their  new  simulator. 

After  assessing  the  capabilities  of  the 
e\isting  BFN  simulator  pursuant  to  the 
r'.quirements  for  its  certification.  TVA 
elected  to  replace  its  current  simulator 
Software,  instructor's  station  and 
computer  complex  and  only  retain  the 
existing  control  panels.  Although  the 
existing  simulator  could  have  been 
certified  with  a  number  of  exceptions, 
the  licensee  concluded  that  the  best 
approach  to  meeting  their  training  and 
certification  needs  was  to  purchase  a 
nrw  simulator.  The  exemption  was 
r  'quested  because  the  replacement 
S'.nulator  will  not  be  ready  for 
certification  by  March  20, 1991. 

The  existing  BFN  simulator  became 
operational  in  1976.  The  licensee  has 
miplemented  numerous  design  changes 
ever  the  past  13  years  to  ensure  the 
F\isting  simulator  reflected  the 
cperating  plant.  However,  after  a 
d-tailed  analysis,  which  included  h 


comparison  of  simulator  transient  data 
to  best-estimate  engineering  code  data. 
TVA  concluded  that  major  software 
modifications  were  warranted  which 
were  not  practical  to  implement  with  the 
existing  computer  software  and 
hardware. 

TVA  proposes  to  comply  with  10  CFR 
55.45(b)  for  BFN  by  certifying  a  plant 
referenced  simulator  by  December  31. 
1991.  The  licensee  also  proposes  to 
continue  to  use  the  existing  BFN 
simulator  to  administer  the  simulation 
facility  portion  of  operating  tests  until 
the  new  simulator  is  certified.  During  the 
proposed  exemption  period,  from  May 
26, 1991  until  certification  of  the  new 
simulator,  three  sets  of  operating  tests 
are  scheduled  In  May  and  June  of  1991, 
the  1991  annual  operating  tests  for 
operator  requalification  are  scheduled. 
Also  in  June  of  1991,  initial  licensing 
examinations  are  scheduled  for  12 
candidates:  Five  reactor  operators  (ROs) 
and  seven  senior  reactor  operators 
(SROsl.  In  December  of  1991,  initial 
licensing  examinations  are  scheduled 
for  24  candidates:  Sixteen  ROs  and  eight 
SROs. 

Ill 

The  Commission  has  determined, 
pursuant  to  10  CFR  55.11.  that  this 
exemption  is  authorized  by  law  and  will 
not  endanger  life  or  property  and  is 
otherwise  in  the  public  interest. 
Furthermore,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a). 
that  special  circumstances  of  10  CFR 
50.12(a)(2)(v)  are  applicable  in  that  the 
exemption  would  provide  only 
temporary  relief  from  the  applicable 
regulation  and  the  licensee  has  made 
good  faith  efforts  to  comply  with  the 
regulation.  This  exemption  grants  a 
temporary  relief  period  of  nine  months 
from  the  March  1991  date  for  submittal 
of  the  BFN  simulation  facility 
certification.  Additionally,  this 
exemption  allows  the  licensee  to 
continue  to  use  the  existing  BFN 
simulator  for  the  administration  of  the 
simulation  facility  portion  of  operating 
tests  scheduled  before  December  31. 
1991  or  until  the  new  simulator  is 
certified  if  this  occurs  sooner.  Good 
faith  efforts  to  comply  with  the 
regulation  were  made  as  follows: 

(1)  The  existing  BFN  simulator 
became  ready  for  training  in  1976  and 
the  licensee  has  kept  it  up-to-date  by 
installing  modifications  made  to  BFN 
Unit  2. 

(2)  In  May  198a  TVA  completed  the 
engineering  specifications  for  the  new 
simulator. 


(3)  In  June  1988,  TVA  soHcited 
competitive  proposals  in  accordance 
with  the  requirements  of  the  Federal 
Acquisition  Regulations. 

(4)  In  December  1988,  proposal 
evaluations  were  completed.  Final 
negotiations  were  concluded  in 
February  1989. 

(5)  On  March  31. 1989.  the  contract  for 
the  new  simulator  was  awarded. 

(6)  The  new  simulator  is  scheduled  to 
be  ready  for  training  in  November  1991. 

The  Commission  hereby  grants  an 
exemption  from  the  schedular 
requirements  of  10  CFR  55.45(b){2)(iii) 
for  submittal  of  NRC  Form-474. 
"Simulation  Facility  Certification."  Tliis 
exemption  is  effective  until  December 
31. 1991.  Furthermore,  the  Commission 
hereby  grants  an  exemption  from  the 
requirements  of  10  CFR  55.45(b)(2)(iv) 
for  administration  of  the  simulation 
facility  portion  of  operating  tests  only  on 
certified  or  approved  simulation 
facilities  after  May  26, 1991.  This 
exemption  is  effective  until  receipt  of 
NRC  Form-474  but  does  not  include  any 
operating  tests  after  December  31, 1991. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  exemption  will  have  no 
significant  impact  on  the  environment 
(55  FR  53372,  December  28, 1990). 

The  licensee's  exemption  request 
dated  July  13, 1990  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  Local  Public 
Document  Room  located  at  Athens 
Public  Library,  South  Street.  Athens, 
Alabama  35611. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Ruckville.  Maryland  this  19th  day 
of  December  1990. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director.  Division  of  Reactor  Projects  l/ll 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  91-813  Filed  1-11-91;  8:45  am) 

BILUNQ  CODE  7S*0-ei-« 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESErfTATIVE 

Defense  Policy  Advisory  Committee 
on  Trade;  Determination  of  Closing  of 
Meetings 

The  Defense  Policy  Advisory 
Committee  on  Trade  (DPACT)  (including 
its  Executive  Committee)  has  been 
established  to  advise  the  United  States 
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Trade  Representative  and  the  Secretary 
of  Defense,  in  accordance  with 
subsection  135(a)  of  the  Trade  Act  of 
1974,  as  amended  (the  Act)  wi;h  respect 
to  the  operation  of  any  trade  agreement 
once  entered  into  and  with  respect  to 
other  matters  arising  in  connection  with 
the  administration  of  the  trade  policy  of 
the  United  States. 

I.  therefore  determine  that,  for  the 
duration  of  its  charter,  meetings  of  the 
Advisory  Committee  will  be  concerned 
with  matters  the  disclosure  of  which 
would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions  and  with  matters 
listed  in  section  552b(c)  of  title  5  of  the 
United  States  Code.  Therefore,  meetings 


of  the  Advisory  Committee  will  be 

closed  to  the  public  unless  otherwise 

determined  by  the  United  States  Trade 

Representative  or  her  designee. 

Carla  A.  Hills. 

United  Stales  Trade  Representative. 

[FR  Doc.  91-832  Filed  1-11-91;  8:45  am] 

BltXINC  CODE  319(M)1-« 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  28752] 

Meeting/Conference  Travel 

)anuarv'  8.  1991. 
The  Securities  Exchange  Act  of  1934, 


as  amended  in  August,  1983,  gives  the 
Commission  authority  to  accept 
payment  and  reimbursement  from  non- 
federal entities  to  defray  the  cost  to 
travel  and  subsistence  expenses 
incurred  by  Commission  members  and 
staff  while  participating  in  meetings  t\nd 
conferences  concerning  the  agency's 
responsibilities. 

)ames  M.  McConnnell,  Executive 
Director,  today  released  the  following 
compilation  of  payments  and 
reimbursements  for  such  travel  during 
the  quarters  ending  June  30, 1990. 
September  30. 1990.  and  December  31. 
1990: 


Type  of  traveller 


Number 
o(  trips 


Host  pax) 


SEC  pa.d 


Quaner  ending  June  30,  1990 

Quarter  Ending  Septemtief  30,  1990 
Quarter  Ending  December  31,  1990. 


Memt>er.. 

Staft 

Member.. 

Staft 

Member.. 
Staff 


19 

186 

8 

90 

24 

218 


$8,097 
64.750 
6,134 
39.535 
16.063 
106,572 


$6  626 
5.928 
1.593 
7.324 

12,168 
9,180 


For  the  Commission,  by  the  Executive 
Director,  pursuant  to  delegated  authority 
under  17  CFR  200.30-15. 
Margaret  H.  McFarland, 
Deputy  Secretary: 
[FR  Doc.  91-799  Filed  1-11-91;  8:45  am] 

BILLING  CODE  S010-01-M 


IRel.  No.  34-28745;  RIed  No.  SR-DTC-90- 
121. 

Self-Regulatory  Organizations;  The 
Depository  Trust  Co.;  a  Proposed  Rule 
Change  Relating  to  DTC's  Proposed 
Automated  Due-Bill  Processing  of 
Delivery  Order  Fails 

January  7, 1991 

Pursuant  to  section  19[bl(l)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  ("Act"),  15  U.S.C.  78s(bj(l]. 
notice  is  hereby  given  that  on  November 
14, 1990.  The  Depository  Trust  Company 
{■  DTC")  failed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  (File  No.  SR- 
DTC-90-12)  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  offers 
deliverers  the  opportunity  to  instruct 


DTC  to  allocate  automatically  cash  from 
the  deliverer  to  the  receiver  where  a  fail 
creates  the  need  for  a  due  bill.'  Under 
the  proposed  rule  change,  the  deliverer 
may  accomplish  this  by  supplying 
certain  information  in  its  deliver  order 
("DO")  instruction.  No  subsequent 
action  will  be  required  by  the  reciever  to 
recover  the  cash  distribution  owedto  it. 
DTC  automatically  will  debit  the 
deliverer  and  credit  the  receiver  for  the 
cash  distribution  attributable  to  the 
quantity  of  securities  in  the  failed 
delivery.  The  proposed  rule  change  also 
provides  reports  and  inquiry  functions 
to  participants. 

The  proposed  rule  change  will  not 
apply  to  free,  interdepository  or 
continuous  net  settlement-related 
deliver  orders,  and  initially  will  not 
apply  to  stock  distribution  due  bills. 
Only  distributions  payable  during  the 
six  months  before  the  deliverj-  is 
effected  will  be  allocated  automatically 
on  a  due  bill. 

II.  Self-Regulatorv  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 


'  A  "due-bill"  IS  an  instrumenl  used  for  the 
purpose  of  evidencing  the  transfer  of  title  lo  any 
dividend  interest  or  rights  pertaining  to  securities 
contracted  for,  or  evidencing  the  obligation  of  the 
seller  to  deliver  such  dividend,  interest  or  right  lo  a 
subsequent  owner  See  New  York  Slock  Exchange 
Rale  255  (1P90I 


purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Reguhtory  Organization 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  offers 
deliverers  the  opportunity  to  use  a  more 
automated  DTC  procedure  than  is 
currently  available  in  DTC's  book-entr>' 
system  to  compensate  a  receiver  where 
a  failure  to  settle  causes  a  seller  to  have 
an  obligation  to  the  buyer  for  a  missed 
cash  dividend  or  interest  payment.  To 
achieve  the  book-entry  equivalent  of 
transfer  with  a  due-bill  attached  under 
DTC's  current  procedures,  the  seller 
must  insert  "Code  70"  in  the  "Reason 
Code"  field  of  the  DO  instruction  used 
to  make  its  late  deliver}-.  The  receiver  of 
the  Code  70  DO  would  then  take  action 
to  recover  its  cash  compensation  from 
the  seller.  For  example,  the  receiver 
could  instruct  DTC  by  securities 
payment  order  instruction.'  to  debit  the 


'A  securities  paymeni  order  instruction  is  an 
insti-uclion  by  a  DTC  member  that  direct!"  DTC  to 
debit  the  account  of  another  DTC  merr.ber  and 
credit  the  instructing  member's  account  With  the 
amcunt  so  debited. 
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seller's  DTC  settlement  account  and 
credit  the  receiver's  for  the  cash  in 
question.  The  proposed  mie  change 
provides  an  alternative  to  the  currently 
available  Code  70  DO  procedure.  The 
alternative  procedure  would  eliminate 
the  need  for  the  receiver  of  the  DO  to 
take  any  additional  action  to  receive  its 
rash  payment  from  DTC.  The  Code  70 
DO  procedure  is  not  being  eliminuted  by 
DTC  and  participants  may  continue  to 
use  it  if  they  wish.  However,  deliverers 
who  issue  Code  70  DOs  risk  reclamation 
by  the  receiver,  and  participants  who 
wish  to  avoid  Code  70  reclamation 
problems  may  modify  their  systems  to 
flag  deliveries  for  the  automated  due-bill 
processing  provided  by  the  proposed 
rule  change. 

(B)  Self-Regulatory  Oiyanization'a 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  coinpetition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

In  its  Important  Notice  of  April  19, 
1989.  DTC  invited  participants  to 
comment  on  a  proposal  it  was  then 
considering  to  enhance  its  DO  function 
to  automate  due  bill  processing  for  late 
df  livenes.  Under  that  proposal,  DTC 
would  have  provided  a  new  DO  dtilivery 
activity  code  that  deliverers  could  use  to 
supply  DTC  with  the  informHtion  needed 
to  pend  dividend  debits  and  credits  and 
process  the .Ti  in  participant  settlement 
accounts  on  payable  dates  for  deliveries 
subject  to  due  bills. 

As  noted  in  an  Important  Notice  dated 
April  12, 1990,  the  variety  of 
participants'  responses  to  the  April  1989 
Notice  prompted  DTC  to:  (1)  Retain 
evisting  procedures  for  Code  70  DOs 
v\'.'.hout  mandating  acceptance  by 
receivers:  (2)  forgo  development  of  a 
n  'w  activity  code;  and  (J)  develop  the 
proposed  riile  change  for  processing  due 
bills  by  book-entry  in  place  of  the 
proposal  distributed  in  April  1989 

Although  participants'  comments 
were  incorporated  into  the  development 
of  the  current  proposed  rule  change,  no 
written  comments  have  been  received 
by  DTC 

DTC  believes  that  the  proposed  rule 
f:hange  is  consistent  with  section  17A  of 
the  Act  because  it  will  promote  the 
prompt  and  accurate  clearance  and 
srtileme.it  of  securities  transactions. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submisson,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  at 
the  address  above. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  DTC.  All 
submissions  should  refer  to  the  file 
number  SR-DTC-90-12  and  should  be 
submitted  by  February  4. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  91-766  Filed  1-11-*!;  8:45  am] 
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IRel.  No.  34-28751;  File  No.  SR-NASD-90- 

661 

Self-Regulatojy  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Assessments  and  Fees  on 
Members 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 


15  U.S.C  78s(b)(l),  notice  is  hereby 
given  that  on  November  29, 1990,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association] 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19{b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  change  its 
budgeting  and  financial  reporting  period 
from  a  fiscal  year  running  from  October 
1  to  September  30,  to  a  calsndar  year 
running  from  January  1  through 
December  31.  The  NASD  is  also 
proposing  to  adopt  an  interim  budget  for 
the  calendar  quarter  running  from 
October  1, 1990  to  December  31. 1990; 
and  to  amend  Schedule  A.  section  1  of 
the  NASD  By-Laws  to  provide  for  a 
continuation  of  the  current  assessment 
on  members  for  that  calendar  quarter. 

In  order  to  address  the  fact  that  the 
NASD's  fees  and  assessments  would 
only  be  collected  for  a  quarter  of  a  year, 
the  proposed  rule  change  sets  forth  a 
new  subsection  (e)  to  section  1  to 
provide  for  an  additional  credit  of  75% 
against  the  assessment  set  forth  in 
section  1  for  the  calendar  quarter  of 
October  1,  1990  to  December  31, 1990. 
Below  is  the  text  of  the  proposed 
subsection  (e);  in  italics: 

(e)  For  the  calendar  quarter  October 
1.  1990  through  December  31.  1990  each 
member  shall  receive  an  additional  ■ 
credit  of  75%  against  any  fee  or 
assessment  calculated  in  accordance 
with  this  section. 

The  proposed  rule  change 
subsequently  deletes  new  subsection 
(e).  This  amendment  would  not  become 
effective  until  January  1. 1991.  In 
November  1990,  the  NASD  approved  its 
budget  for  the  calendar  year  Janua.'-y  1, 
1991  to  December  31. 1991  and 
continued  the  same  annual  assessment 
as  in  prior  >ears.  Therefore,  the  NASD  is 
proposing  to  amend  section  1  of 
Schedule  A  to  continue  the  same 
assessment  for  calendar  year  January  1. 
1991  to  December  31. 1991. 
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II.  Self-Regulatory  Organization's 
Statement  of  die  Purpose  of,  and 
Statutory  Bam  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

.4.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  1990  the  NASD  elected  to  change 
its  budgeting  and  financial  reporting 
period  from  a  fiscal  year  running  from 
October  1  to  September  30,  to  a  calendar 
year  running  from  January  1  through 
December  31.  In  making  this  change,  the 
NASD  adopted  an  interim  budget  for  the 
last  calendar  quarter  of  1990  (October  1, 
1990  through  December  31. 1990)  to 
provide  for  a  transition  to  its  new 
calendar  year.  In  order  to  provide 
revenues  for  the  interim  budget,  the 
NAoD  must  continue  to  collect  the 
assessments  from  its  members  in 
substantially  the  same  manner  and 
amounts  as  its  has  previously. 

The  purpose  of  the  rule  change  is  to 
amend  section  1  of  Schedule  A  of  the 
NASD  By-Laws  to  change  the  effective 
date  of  the  credit  against  the  assessment 
and  to  credit  portions  of  the  fees 
assessed  to  the  members  on  a  pro-rata 
basis  in  a  manner  which  will  recognize 
the  change-o\'er  to  the  NASD's  new 
calendar  year.  TTie  first  proposed  rule 
change  to  section  1(d)  and  proposed 
adoption  of  new  section  1(e)  to  said 
Schedule  A  reflects  the  assessment 
authority  necessary  for  the  last  calendar 
quarter  of  1990.  Provided  the  first 
proposed  rule  change  takes  effect,  the 
NASD  is  simultaneously  proposing  to 
amend  section  1(d)  and  to  delete  section 
1(e)  to  implement  the  assessment 
authority  necessary  for  calendar  year 
1991,  This  amendment  would  not 
become  effective  until  January  1, 1991. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)[5)  of  the 
Act,  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  issuers  and  other 
persons  using  any  facility  or  system 
which  the  Association  operates  or 
controls. 


B.  Self-Regulatory  Organization  s 
Statement  on  Barden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receix'ed  From 
Members.  Participants,  or  Others 

Comments  were  neither  sohcited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tmiing  for 
Commission  Action 

The  foregoing  rule  char;ge  became 
effective  November  29. 1990,  pursuant  to 
section  19(b)(3)(A)(iiJ  of  the  Act  and 
subparagraph  (e)  of  rule  19b-4 
thereunder  in  that  it  constitutes  a  fee  or 
assessment  imposed  exclusively  upon 
the  NASD's  members. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  WN.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Februarj-  4, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)t12]. 


Dated.  January  7, 1991. 
Margaret  H.  McFarland. 
Deputy  Secretary 

[PR  Doc  91-797  FUed  1-11-91;  8:45  am) 
BtLUMO  CODE  itw^y-m 
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Self-Regu(atory  Organizations;  the 
Participants  Trust  Companr.  Fffing  of 
Proposed  Rule  Change  Relattng  to  the 
Allocation  and  Dtstrltnition  of 
Collected  Prtndpal  and  Interest 
Payments  on  Securities  Held  in  PTC 

Janiiary  7. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Secunhes  Exdtange  Act  of  1934  ( "Act '). 
15  U.S.C.  785(bitlV  notice  is  hereby 
given  that  on  December  17. 1990,  the 
Participants  Trust  Company  ( "PTC') 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (SR-PTC-90-O91 
as  described  in  Items  I.  II,  and  III  below, 
which  items  have  been  prepared  by 
PTC.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  ths  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  to  the  rules 
of  PTC  amends  Article  HI.  Rule  2  by  the 
insertion  of  a  new  section  lA  following 
current  section  1.  New  section  1A 
provides  a  meciianism  for  the 
distribution  of  collected  principal  and 
interest  payments  by  a  pro  rata 
allocation  of  collected  funds  to  all 
participants  entitled  to  receive  principal 
and  interest  for  a  particular  pavTnent 
date,  without  regard  to  which  payments 
have  been  collected  on  behalf  of  which 
participants  and  notwithstanding  the 
collection  of  less  than  all  principal  and 
interest  due  on  that  date.  Below  is  the 
text  of  the  proposed  rule  change. 
(Brackets  indicate  deletions,  italics 
indicate  additons.) 

Article  II,  Rule  2; 

Section  lA.  Distribution  of  Collected 
Principal  and  Interest. 

Prior  to  the  crediting  of  principal  ana 
interest  or  the  making  of  principal  and 
interest  advances  for  a  Principal  and 
Interest  Payment  Date  with  respect  to 
Securities  subject  thereof  (the  "subject 
Securities"),  all  as  provided  in  section  1 
of  this  rule  2.  the  Corporation  may.  in  its 
sole  discretion  and  at  such  time  and  to 
such  extent  as  the  Corporation  shall 
determine,  distribute  principal  and 
interest  which  has  been  collected  in 
respect  of  some  or  all  of  the  subject 
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Securities  in  immediately  available 
funds  (the  "collected  funds"]  to 
Participants  and  Limited  Purpose 
Participants  as  follows: 

fa)  The  collected  funds  shall  be 
distributed  among  all  Participants  and 
Limited  Purpose  Participants  entitled, 
pursuant  to  section  1  of  this  rule  2,  to 
receive  principal  and  interest  payments 
in  respect  of  the  subject  Securities  for 
the  applicable  Principal  and  Interest 
Payment  Date. 

(b)  The  collected  funds  shall  be 
allocated  to  the  subject  Securities  of 
each  such  Participant  or  Limited 
Purpose  Participant  by  Account,  pro 
rata  in  accordance  with  the  ratio  of  the 
principal  and  interest  payable  for  that 
Principal  and  Interest  Payment  Date  on 
the  subject  Securities  of  the  Participant 
or  Limited  Purpose  Participant  for  that 
.Account,  to  the  total  principal  and 
interest  payable  for  all  subject 
securities  for  such  Principal  and 
Interest  Payment  Date  (for  each 
Participant  or  Limited  Purpose 
Participant,  its  "allocation  ').  The 
allocation  shall  be  credited  to  the  Cash 
Balance  for  each  such  Account, 
notwithstanding  any  provision  to  the 
contrary  in  these  Rules  or  the 
Procedures. 

(c)  Any  allocation  pursuant  to 
paragraph  (bj  of  this  section  lA  shall  be 
made  irrespective  of  the  specific  subject 
Securities  to  which  the  collected  funds 
relate  and  notwithstanding  the  right, 
pursuant  to  section  1  of  this  rule  2,  of 
any  Participant  or  Limited  Purpose 
Participant  to  be  credited  for  principal 
and  interest  received  on  account  of 
specific  subject  Securities. 

(d)  Each  Participant  or  Limited 
Purpose  Participant  receiving  an 
allocation  pursuant  to  paragrapn  (b)  of 
this  section  lA  shall  be  obligated,  upon 
demand  by  the  Corporation,  to  return 
any  portion  of  such  distribution  if  after 
a  reasonable  time,  it  shall  be 
determined  that  some  or  all  of  the 
principal  and  interest  payments 
attributable  to  subject  Securities  of  that 
Participant  or  Limited  Purpose 
Participant  has  not  been  received  from 
the  issuer,  its  paying  agent  or  CX.MA 
(the  amount  of  distribution  returned 
being  referred  to  hereinafter  as  the 
"returned  funds"). 

(e)  The  Corporation  shall  charge  the 
returned  funds  against  the  Cash  Balance 
for  the  Account  to  which  the  collected 
funds  were  credited  as  provided  in 
paragraph  (b)  of  this  section  7.4. 
notwithstanding  any  provision  to  the 
contrary  in  these  Rules  or  the 
Procedures.  If  the  Cash  Balance  for  the 
Account  shall  be  insufficient  to  charge 
in  full  the  returned  funds  as  provided  in 
preceding  paragraph  (d),  the 


Corporation  shall  take  such  actions  as 
are  otherwise  permitted  under  these 
Rules  and  the  Procedures  to  satisfy  in 
full  the  obligation  of  the  Participant  or 
Limited  Purpose  Participant. 

(f)  The  returned  funds  shall  be  held  In 
trust  by  the  Corporation  for  the  benefit 
of  each  of  the  Participants  or  Limited 
Purpose  Participants  entitled  thereto  in 
respect  of  certain  subject  Securities 
pursuant  to  thse  Rules  to  the  extent 
each  such  Participant  and  Limited 
Purpose  Participant  has  not  been  paid  a 
principal  and  interest  payment  or 
advance  pursuant  to  section  1  of  this 
rule  2;  to  the  extent  any  such  Participant 
or  Limited  Purpose  Participant  has 
received  a  principal  and  interest 
payment  or  advance  pursuant  to  section 
1  of  this  rule  2,  the  Corporation  shall  be 
entitled  to  retain  the  returned  funds 
when  received  for  its  own  account  or  for 
the  account  of  any  third  party  lender  as 
otherwise  provided  in  section  2  of  this 
rule. 

(gj  To  the  extent  any  Participant  or 
Limited  Purpose  Participant  is  entitled 
to  some  or  all  of  the  returned  funds  in 
respect  of  certain  subject  Securities  as 
provided  in  paragraph  (f)  preceding,  the 
Corporation  shall  credit  the  returned 
funds  to  the  Cash  Balance  for  the 
Account  relating  to  said  subject 
Securities  of  each  such  Participant  or 
Limited  Purpose  Participant  so  entitled, 
notwithstanding  any  provision  to  the 
contrary  in  these  Rules  or  the 
Procedures. 

(h)  If  collected  funds  are  allocated 
and  distributed  for  a  certain  Principal 
and  Interest  Payment  Date  as  provided 
in  this  Section  lA  and  the  Corporation 
concurrently  or  thereafter  makes 
principal  and  interest  payments  or 
advances  in  accordance  with  section  1 
of  this  rule  2  in  respect  of  the  same 
Principal  and  Interest  Payment  Date, 
the  distribution  of  collected  funds 
pursuant  to  this  Section  lA  shall  not  be 
or  be  deemed  to  be  the  making  of 
principal  and  interest  payments  or 
advances  as  provided  in  section  1  of 
this  rule  2.  This  section  lA  shall  control 
the  distribution  of  collected  funds,  and 
the  provisions  of  the  balance  of  this  rule 
and  the  Rules  and  Procedures  generally 
shall  apply,  insofar  as  they  are  not 
inconsistent  herewith.  With  respect  to 
the  making  of  principal  and  interest 
payments  or  advances  and  the  use  of 
available  funds  as  provided  therefor  in 
section  1  of  this  rule  2,  section  1  and  the 
balance  of  this  rule  2  shall  apply,  as 
well  as  the  balance  of  these  Rules  and 
the  Procedures  generally,  without 
regard  to  this  section  lA. 


II,  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  PTC 
included  statements  concerning  the 
purpose  of,  and  statutory  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such  . 
statements, 

(A)  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  reduce  borrowing  by  PTC  to 
finance  timely  principal  and  interest 
('■P&l")  payments  to  participants.  This 
will  reduce  the  cost  of  borrowing  and 
thereby  facilitate  the  absorption  of  those 
costs  by  PTC  and  the  reduction  of 
charges  to  participants  as  provided  in 
SR-PTC-90-7,  The  rules  of  PTC 
currently  permit  PTC  to  either  (i)  Credit 
principal  and  interest  ("P&I")  when 
collected  or  (ii)  at  a  lime  PTC  shall 
determine,  to  supplement  collected 
funds  with  borrowed  funds  and/or 
PTC's  own  funds  and  to  credit  P&I  to  all 
participants,  whereupon  participants 
whose  funds  were  collected  shall  have 
been  paid  P&I  to  which  they  are  entitled 
and  participants  for  whom  P&I 
payments  have  not  been  collected  shall 
have  received  a  P&I  "advance. "  In  the 
latter  case,  PTC  typically  credits  P&I  on 
'■P  + 1",  the  day  after  the  P&I  Payment 
Date  fas  defined  in  the  PTC  rules,  the 
date  the  issuer  establishes  for  the 
payment  of  P&I  on  its  securities), 
although  there  is  no  requirement  that 
PTC  pay  on  this  or  any  other  specific 
date.  When  the  P&I  Payment  Date  falls 
on  a  weekend  or  in  other  unusual 
circumstances,  it  may  not  be  practicable 
to  pay  on  P  +  1  because  a  considerably 
smaller  proportion  of  P&I  funds  will 
have  typically  been  collected  than  in 
ordinary  circumstances.  Under  these 
conditions,  there  would  be  a  materially 
higher  cost  of  borrowing.  The  proposed 
rule  change  addresses  this  situation  by 
providing  a  mechanism  to  distribute 
collected  funds,  within  borrowing  the 
uncollected  amount,  by  allocating  to  all 
participants  a  share  of  what  has  been 
collected,  without  regard  to  which  P&I 
payments  have  been  received  from 
issuers  or  which  participants  are 
entitled  thereto.  All  participants  entitled 
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to  receive  P&I  for  a  P&I  Payment  Date 
would  thus  get  at  least  a  partial  credit 
on  P+1.  although  no  participant  would 
be  paid  in  full.  In  effect,  the  participants 
agree  by  this  proposed  rule  to  share  in  a 
fungible  pool  of  collected  P&I;  for  any 
P&l  Payment  date,  some  participants 
may  benefit  by  receeiving  more  than  has 
been  collected  (but  not  more  than  their 
entitlement)  in  respect  of  securities 
credited  to  their  accounts  while  other 
participants  may  receive  less  than  has 
been  collected  in  respect  of  securities 
credited  to  their  accounts.  If  PTC  has 
not  received  all  P&I  payments  due  for 
the  P&I  Payment  Date  and  a  subsequent 
P&I  borrowii^  occurs,  the  underpaid 
participant  may  be  subordinated  to  the 
P&I  lender  in  the  payment  of  funds  later 
collected,  if  less  than  all  funds  are 
collected.  Notwithstanding  this  remote 
possibihty,  PTC  understands  from 
certain  participants  that  this  is  a 
desirable  mechanism  for  the  timely 
disbursement  of  collected  P&I. 
Participants  in  receipt  of  such  a  credit 
would  have  the  benefit  of  overnight 
earnings  on  fund*  they  would  otherwise 
not  receive  until  at  least  the  next 
business  day  (P  +  2).  PTC  has  recently, 
in  SR-PTC-W-7  made  a  related  change 
to  its  P&I  payment  system  by 
eliminating  the  proration  charge  of 
financing  costs  to  participants  for 
receiving  P&I  advances.  PTC  has  made  a 
business  decision  to  absorb  those  costs, 
premised  in  part  on  this  proposed  rule 
change  which,  by  reducing  the  need  to 
borrow  reduces  PTC's  costs;  the 
proposed  rule  is  thus  essential  to  the 
financial  feasibility  of  the  reduction  in 
charges  to  participants.  Both  changes 
are  part  of  a  program  approved  by  the 
Board  of  Directors  of  PTC  to  serve 
participants  more  efficiently  and 
economically  in  respect  of  P&I  collection 
and  disbursement. 

The  basis  for  this  proposed  rule 
change  under  the  Act  is  the  requirement 
under  section  17A(b)(3)(D)  that  the  rules 
of  a  clearing  agency  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
participants. 

(Bj  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

PTC  does  not  perceive  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

(CI  SelfRegulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

While  PTC  has  consulted  certain 
participants  concerning  the  concept  of 
the  proposed  rule  change,  PTC  has  not 
solicited,  and  does  not  intend  to  solicit, 


comments  on  the  proposed  rule  change. 
PTC  has  not  received  any  unsolicited 
written  conunents  from  participants  or 

other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  [ii) 
as  to  which  PTC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proosed  rule  change  should 
be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
subm.ission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
avaialble  for  inspection  and  copying  at 
the  principal  office  of  PTC.  All 
submission  should  refer  to  File  No.  SR- 
PTC-90-09  and  should  be  submitted  by 
February  4, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authonty 

Margaret  H.  McTarUnd. 
Deputy  Secretary. 
[FR  Doc.  91-796  Filed  1-11-91;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

January  7, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commissioa 


("Commission")  pursuant  to  section 
12(f)(l)lB)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privilt^ges  in  the 
following  securities: 

Conner  Peripherals,  Inc. 
Common  Stock.  No  Par  Value  [File  No. 
7-e47Z) 
Micron  Technology,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No. 
7-6473) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  repeated  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  29. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comraents  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5lh  Street  NW.  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authonty. 
lonathan  C.  Katz, 
Secretary. 
[FR  Doc  Sl-Te:*  Filed  1-11-91:  R4S  am] 

BIUJMG  COOC  l01(H)1-« 


Self-Regulatory  Organlzattons; 
Application*  for  UnHsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincirwiati  Stoc*(  Exchange, 
Inc. 

January  7, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1  KB)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Airlease  Ltd.  L.  P. 
Common  Slock.  No  Par  Value  (File  No.  7- 
64^4) 
A.Tierican  Wast  Services,  Inc. 
Class  A  Common  Stock.,  .No  Par  Value  (File 
No.  7-6475) 
Catellus  Developmenl  Corp. 
Common  Stock,  $0.01  Par  Value  (File  No.  7- 
6476) 
RJR  Nabisco  Holdings  Corp. 
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11.5%  Cum.  Conv.  Pfd.  $0.01  Par  Value  (File 

No  7-6477) 
Sauve  Shoe  Inc. 
Common  Stock.  $0.01  Par  Value  (File  No.  7- 

6478) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  29. 1991. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  commments  should  Hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secrelary. 
[FR  Doc.  91-768  Filed  1-11-91;  8:45  am] 

WLUm  CODE  M10-01-« 


S«if-Regulatory  Organizations; 
Application*  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

I-inuary  7,  1991. 

The  Above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(n(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Laidlaw.  Inc. 
Class  .^  Common  Stock,  No  Par  Value  (File 

No.  7-6490) 
Laidlaw.  Inc. 

Class  B  Non-Voting  Shares  of  Common 
Stock.  No  Par  Value  (File  No,  7-6491) 
Ddnielson  Holding  Corporation 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
6492) 
US  Intec,  Inc. 
Common  Stock,  $  02  Par  Value  (File  No.  7- 
6493) 
Bio-Electro  Systems,  Inc. 
Callable  Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-6494) 
International  Murex  Technologies 
Corporation 
Common  Stock,  No  Par  Value  (File  No.  7- 
6495) 


Nuveen  California  Investment  Quality 
Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
6496) 
Nuveen  New  York  Investment  Quality 
Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
6497) 
Texscan  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
6498) 
American  Realty  Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
6499) 
Convest  Energy  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
6500) 
Johnson  Products  Co.,  Inc. 
Common  Stock,  $.50  Par  Value  (File  No.  7- 
6501) 
Urcarco.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
6502) 
Texas  Meridian  Resources  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
6503) 
GR  Foods,  Inc. 
Common  Stock,  $.16%  Par  Value  (File  No. 
7-6504) 
Nuveen  Insured  Quality  Municipal  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
6505) 
The  Exploration  Company  of  Louisiana,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
6506) 
Pinelands.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
6507) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  29, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc,  91-769  Filed  l-Xl-81;  8:45  am] 

■lULIMQ  CODE  MIO-^I-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
hearing;  Pacific  Stock  Exchange,  Inc. 

J.-inuary  7, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities:  i 

AHiant  Techsystems,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
6479) 
Esco  Electronics  Corp. 
Common  Stock.  No  Par  Value  (File  No.  7- 
6480) 
Frisch's  Restaurants.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 

6481)  ; 

Genentcch.  Inc. 
New  Common  Stock,  $.02  Par  Value  (File 
No.  7-6482) 
Intermark.  Inc. 
Common  Stock,  S.10  Par  Value  (File  No.  7- 
6483) 
Koger  Equity.  Inc. 
Common  Stock.  $.10  Par  Value  (File  No  7- 
6484) 
Micron  Technology 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
6485) 
Midwest  Resources.  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
6486) 
Nuveen  California  Investment  Quality 
Municipal 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
6487) 
Nuveen  New  York  Investment  Quality 
Municipal 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
6488) 
NWNL  Companies.  Inc. 
Common  Stock.  $1.25  Par  Value  (File  No.  7- 
6489) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  29. 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW„  Washington,  DC 
20549.  Following  the  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 


and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 
[FR  Doc.  91-770  Filed  1-11-91;  8:45  am) 

BILLING  COOE  MKMII-II 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

January  7. 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Go  Video,  Inc. 
Common  Stock.  $.001  Par  Value  (File  No.  7- 
6469) 
Met-Pro  Corporation 
Common  Stock,  $0.10  Par  Value  (File  No.  7- 
6470] 
OEA.  Inc. 
Common  Stock,  $0.10  Par  Value  (File  No.  7- 
6471) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  January  29, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G,  Katz, 
Secrelary. 

[FR  Doc.  91-771  Filed  1-11-91;  8:45  am] 
BILLING  COOE  t010-01-M 


[Rel.  No.  IC-17938;  B12-76101 

Freedom  investment  Trust,  et  al.; 
Application 

January  8, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANT8:  Freedom  Investitent  Trust 
("Freedom  I")  and  its  portfolio  series 
(Freedom  Gold  A  Government  Trust. 
Freedom  Regional  Bank  Fund.  Freedom 
Government  Income  Fund,  Freedom 
Equity  Value  Fund,  Freedom  Managed 
Tax  Exempt  Fund,  and  Freedom  Money 
Market  Fund),  Freedom  Investment 
Trust  II  ("Freedom  11")  and  its  portfolio 
series  (Freedom  Global  Fund,  Freedom 
Global  Income  Fund,  and  Freedom 
Short-Term  World  Income  Fund), 
Freedom  Investment  Trust  III  ("Freedom 
III")  and  its  portfolio  series  (Freedom 
Environmental  Fund),  Freedom  Mutual 
Fund  ("Freedom  Mutual")  and  its 
portfolio  series  (Freedom  Cash 
Management  Fund  and  Freedom 
Government  Securities  Fund),  and 
Freedom  Group  of  Tax  Exempt  Funds 
("Freedom  Tax  Exempt")  and  its 
portfolio  series  (Freedom  Tax  Exempt 
Money  Fund  and  Freedom  California 
Tax  Exempt  Money  Fund). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  that  would 
grant  an  exemption  from  the  provisions 
of  sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d),  and  from  rule  22c-l. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  under  section  6(c)  of  the 
1940  Act  that  would  amend  prior  orders 
that  permitted  apphcants  to  assess  a 
contingent  deferred  sales  load  ("CDSL") 
on  certain  redemptions  of  shares. 
FILING  DATE:  The  Application  was  filed 
on  October  4. 1990  and  amendments 
were  filed  on  December  19, 1990  and 
January  4, 1991. 

HEARING  OR  NOTIFICTION  OF  A  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  5, 1991.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  wTiting  to  the  SEC"s 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW.,  Washington.  DC  20549; 
Applicants,  One  Beacon  Street,  Fourth 
Floor,  Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT 

Felice  R.  Foundos,  Staff  Attorney,  at 
(202)  272-2190,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  RepresentatioDs 

1.  Applicants  are  registered  open-end 
management  investment  companies 
organized  as  Massachusetts  business 
trusts  Applicants  distribute  their  shares 
through  Tucker  Anthony  Incorporated 
and  Freedom  Distributors  Corporation. 
Freedom  Capital  Management 
Corporation  is  the  investment  adviser  of 
each  applicant. 

2.  Freedom  I  and  Freedom  II.  except 
for  the  Freedom  Money  Market  Fund 
series  of  Freedom  I  and  the  Freedom 
Short-Term  Worid  Income  Fund  series 
of  Freedom  U.  currently  offer  their 
shares  at  net  asset  value  subject  to  a 
CDSL  for  shares  redeemed  within  five 
years  of  purchase.  See  Investment 
Company  Act  Release  Nos.  15118  (May 
28. 1986).  15455  (December  4. 1986). 
15745/15745A  (May  19. 1987/June  2. 
1987),  16487  [July  20, 1988),  16997  (June 
12. 1989).  and  17373  (March  12. 1990). 
The  Freedom  Money  Market  Fund  of 
Freedom  I,  the  Freedom  Short-Term 
World  Income  Fund  of  Freedom  II.  the 
Freedom  Mutual  series,  and  the 
Freedom  Tax  Exempt  series  offer  their 
shares  at  current  net  asset  value  without 
any  sales  load.  Freedom  III  offers  its 
shares  at  net  asset  value  plus  a 
traditional  front-end  sales  charge. 

3.  Applicants  propose  to  amend  the 
current  CDSL  schedule  approved  by 
prior  Commission  orders.  The  proposed 
CDSL  schedule  may  range  from  one  to 
seven  years  and  the  applicable 
percentage  applied  to  redemptions  may 
range  from  one  to  five  percent.  The  new 
CDSL  will  be  imposed  only  on  shares 
issued  after  the  order  requested  by 
applicants  is  granted  and  applicants' 
prospectuses  are  supplemented  to 
describe  the  new  CDSL  schedule.  Shares 
of  any  series  of  applicants  that  are 
subject  to  the  current  CDSL  and  are 
purchased  prior  to  the  date  the  proposed 
CDSL  becomes  effective  will  remain 
subject  to  the  current  CDSL.  Except  for 
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the  new  range  of  years  and  percentages, 
the  application  of  the  proposed  CDSL 
will  be  identical  to  the  current  CDSL 
previously  approved. 

4.  No  CDSL  will  be  imposed  when  the 
investor  redeems:  (a)  Shares 
representing  the  amount  of  the  increase 
in  the  value  of  a  series'  shares  due  to 
capital  appreciation,  (b)  shares  on  which 
an  investor  previously  paid  a  front-end 
sales  charge,  (r)  shares  that  the  investor 
has  held  for  more  than  the  maximum 
applicable  CDSL  period,  and  (d)  shares 
acquired  through  reinvestment  of 
dividend  income  or  capita!  gain 
distributions. 

5.  In  determining  whether  a  CDSL  is 
payable,  applicants  propose  to  assume 
that  shares,  or  amounts  representing 
shares,  that  are  not  subject  to  any 
deferred  sales  load  are  redeemed  first. 
and  other  shares  are  then  redeemed  in 
the  order  purchased,  consistent  with 
applicants'  undertaking  to  comply  with 
proposed  rule  6c-10  under  the  1940  Act 
i.i  the  form  proposed  or  as  it  may 
eventually  be  adopted. 

6.  Pursuant  to  exising  orders, 
applicants  may  waive  the  CDSL  on  the 
fallowing  redemptions:  (a)  Redemptions 
following  the  death  or  disability  of  a 
shareholder  (b)  redemptions  in 
connection  with  certain  distribubons 
from  individual  retirement  accounts  and 
other  qualified  retirement  plans:  (c) 
redemptions  by  officers,  directors, 
trustees,  employees,  and  sales 
representatives  of  applicants  and 
certain  affiliated  persons  thereof;  (d) 
redemptions  effected  under  an 
applicant's  right  to  liquidate  a 
shareholder's  account;  (e)  redemptions 
effected  under  an  applicant's  systematic 
withdrawal  plan;  (f)  redemptions  by 
clients  of  Tucker  Anthony  Advisers;  (g) 
redemptions  of  shares  purchased  in  an 
a,3gregate  amount  of  $1  million  or  more 
by  a  bank  or  a  trust  company  acting  as  a 
tnistee;  (h)  certain  redemptions  from 
shares  in  a  retirement  plan  account 
qualified  under  the  Internal  Revenue 
Code  section  401(k);  and  (i)  redemptions 
ia  connection  with  the  merger  or 
reorganization  between  applicants  and 
another  investment  company  Upon 
granting  the  requested  relief,  applicants 
will  expand  the  waiver  for  banks  to 
include  aggregate  purchases  of  $1 
million  or  more  by  a  trust  company, 
bank  trust  department,  or  any  similar 
institution  holding  shares  in  a  fiduciary 
or  advisory  capacity. 

7.  Applicants  may  reduce  the  CDSL 
for  redemptions  by  shareholders  who 
have  purchased  more  than  a  stated 
minimum  number  of  shares.  Currently, 
the  CDSL  is  reduced  by  one-half  for 
purchases  of  at  least  $2  million  and  by 
three  fourth's  for  purchases  of  at  least 


$4  million.  The  proposed  relief  will 
permit  applicants  to  vary  the  minimum 
amounts  required  to  re«luce  the  CDSL 
based  on  the  specific  CDSL  for  the 
particular  fund. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(32)  of  the  1940  Act 
defines  redeemable  security  to  be  a 
security  that,  upon  presentation  to  the 
issuer  or  to  a  person  designated  by  tlie 
issuer,  entitles  the  shareholder  to 
receive  approximately  his  proportionate 
share  of  the  issuer's  current  net  assets. 
Applicants  assert  that  the  imposition  of 
the  CDSL  will  not  restrict  a  shareholder 
from  receiving  a  proportionate  share  of 
the  current  net  assets,  but  will  merely 
defer  the  deductions  of  a  sales  charge 
and  make  it  contingent  upon  an  event 
that  may  never  occur.  However,  to  avoid 
uncertainty  in  this  regard,  applicants 
request  an  exemption  from  the  operation 
of  section  2la)(32)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
imposition  of  the  proposed  CDSL 

2.  Section  2(a)(35)  of  the  1940  Act 
defines  sales  load  to  be  the  amount 
properly  chargeable  to  sales  or 
promotional  expenses  that  are  paid  at 
the  time  the  securities  are  purchased.  In 
this  case,  applicants  will  pay  the  CDSL 
to  the  relevent  distributor  to  reimburse  it 
for  expenses  related  to  the  sale  of 
shares;  therefore,  applicants  submit  that 
this  arrangement  is  within  the  section 
2(a)(35)  definition  of  sales  load,  but  for 
the  timing  of  the  imposition  of  the 
charge.  Applicants  contend  that  the 
deferral  of  the  sales  charge,  and  its 
contingency  upon  the  occurrence  of  an 
event  that  may  not  occur,  does  not 
change  the  basic  nature  of  this  charge, 
that  is  in  every  other  respect  a  sales 
charge, 

3.  Section  22(c)  of  the  1940  Act  and 
rule  22c-l  thereunder  require  that  the 
price  of  a  redeemable  security  issued  by 
an  open-end  management  company  for 
purposes  of  sale,  redemption,  and 
repurchase  be  based  on  the  company's 
cuiTent  net  asset  value.  Applicants 
contend  that  the  redemption  price  of 
their  shares  is  based  on  current  net 
asset  value.  The  CDSL  is  then  deducted 
from  this  redemption  price.  However,  to 
avoid  any  question  as  to  the  potential 
applicability  of  section  22(c)  and  rule 
22c-l,  applicants  request  an  exemption 
from  rule  22c-l  to  the  extent  necessary 
to  permit  applicants  to  impose  the 
proposed  CDSL 

4.  Applicants  request  an  exemption 
from  the  provisions  of  section  22(d)  of 
the  1940  Act  to  permit  the  waiver  of  the 
CDSL  as  described  in  this  notice. 
Section  22(d)  requires  a  registered 
investment  company,  principal 
underwriter,  or  dealer  in  redeemable 


securities  to  sell  these  securites  only  at 
a  current  public  offering  price  described 
in  the  company's  prospectus.  Subject  to 
certain  conditions,  rule  22d-l  provides 
an  exemption  from  section  22(d) 
allowing  investment  companies  to 
charge  different  loads  to  different 
classes  of  investors.  Traditionally,  rule 
22d-l  has  applied  to  sales  loads  at  the 
time  of  purchase.  Applicants,  however, 
will  comply  with  the  conditions  of  rule 
22d-l  as  if  the  CDSL  was  a  front-end 
sales  load  and  request  that  the  waivers 
of  the  CDSL  as  described  be  permitted. 

Applicants'  Condition 

If  the  request  to  issue  the  order  is 
granted,  applicants  expressly  consent  to 
the  following  condition: 

Applicants  will  comply  with  proposed 
rule  60-10  under  the  1940  Act  as 
currently  proposed  and  as  adopted  or 
modified  in  the  future. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Maijaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  91-798  Filed  1-11-91;  8:45  am] 
BOUNO  CODE  WIO-OI-M 


[Rel.  No.  IC-17942;  812-7649] 

Rrst  Investors  Coq>^  el  aL;  Application 

January  10, 1991. 

AGENCY:  Seciirities  and  Exchange 

Commission  ( 'SEC"). 

ACTION:  Notice  of  application  for " 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

Applicants:  First  Investors 
Corporation  ("First  Investors").  First 
Investors  Single  Payment  and  Periodic 
Payment  Plans  for  Investment  in  First 
Investors  Fund  for  Income.  Inc.  (the 
"Income  Fund  Plan"),  First  Investors 
Periodic  Payment  Plans  for  Investment 
in  First  Investors  High  Yield  Fund,  Inc. 
(the  "High  Yield  Plan"),  First  Investors 
Fund  for  Income,  Inc.  (the  "Income 
Fund"),  First  Investors  High  Yield  Fund, 
Inc.  (the  "High  Yield  Fund"),  and  First 
Investors  Government  Fund,  Inc.  (the 
"Government  Fund"). 

Relevent  Act  Section:  Order  requested 
under  section  26(b)  approving  a 
proposed  substitution,  under  section  6(c) 
granting  an  exemption  from  section 
12(d)(1),  and  under  sections  11(a)  and 
n{c)  permitting  certain  offers  of 
exchange. 

Summary  of  Application:  Applicants 
seek  in  order  under  section  28(b) 
approving  (a)  the  substitution  of  share  of 
the  Government  Fund  for  shares  of  the 
Income  Fund  as  the  underlying 
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investment  medium  of  the  Income  Fund 
Plan,  and  (b)  the  substitution  of  shares 
of  the  Government  Fund  for  shares  of 
the  High  Yield  Fund  as  the  underlying 
investment  medium  of  the  High  Yield 
Plan.  The  substitution  would  apply  only 
to  purchases  made  after  a  specific  date; 
the  Plans  would  continue  to  hold 
previously  purchased  shares  of  the 
Income  Fund  and  High  Yield  Fund,  each 
of  which  has  suspended  sales  of  shares. 
If  shares  of  the  income  Fund  or  High 
Yield  Fund  become  available  for 
purchase  by  the  Income  Fund  Plan  or 
High  Yield  Fund  Plan,  respectively,  after 
at  least  30  days  advance  notice  to 
unitholders  that  Plan  will  discontinue 
purchases  of  shares  of  the  Government 
Fund  (except  for  the  reinvestment  of 
dividends  and  distributions  from  such 
Fund)  and  commence  purchases  of  the 
Income  Fund  or  the  High  Yield  Fund,  as 
the  case  may  be,  with  payments 
received.  Applicants  also  seek  an  order 
under  section  6(c)  granting  an  exemption 
from  section  12(d)(1)  to  permit  the  Plans 
to  own  shares  of  two  Funds,  and 
approval  of  certain  offers  of  exchange 
under  sections  11(a)  and  11(c)  of  the  Act. 

Filing  Date:  The  application  was  filed 
on  December  7, 1990  and  amended  on 
January  7. 1991. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  1, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
heari.ig  by  writing  to  the  SEC's 
Secretary, 

ADDRESSES:  Secretary,  SEC  450  5ih 
Street,  NW..  Washington,  DC  20549. 
Applicants,  First  Investors  Corporation, 
95  Wall  Street,  New  York,  New  York 
10005,  Attention:  Robert  ].  Grosso.  Esq.. 
Secretary  and  General  Counsel,  with  a 
copy  to  Richard  M.  Phillips,  Esq., 
Kirkpatrick  &  Lockhart,  1800  M  Street. 
NW..  suite  900  South,  W'ashington.  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Mendelson.  Staff  Attorney,  at 
(202)  504-2284.  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  First  Investors  is  a  registered 
broker-dealer  organized  under  the  laws 
of  the  State  of  New  York  in  1968.  Its 
primary  business  is  as  co-underwriter  of 
the  First  Investors  Group  of  open-end 
investment  companies  and  as  sponsor 
and  underwriter  of  single  payment  and 
periodic  payment  plans  for  investment 
in  certain  of  those  investment 
companies. 

2.  The  Income  Fund  Plan  is  a 
registered  unit  investment  trust  that 
provides  for  long-term  investment 
programs  through  single  payment  and 
periodic  payment  plans  for  investment 
in  shares  of  the  Income  Fund.  As  of 
November  30, 1990,  the  Income  Fund 
Plan  had  net  assets  of  $187,327,682  and 
76,435  investors  ("Planholders"). 

3.  The  Income  Fund  is  a  Maryland 
corporation  and  a  diversified  open-end 
management  investment  company 
registered  under  the  Act.  The  primary 
investment  objective  of  the  Income  Fund 
is  to  earn  a  high  level  of  current  income, 
with  capital  growth  as  a  secondary 
objective.  The  Income  Fund  invests  in 
both  fixed  income  securities  (including 
preferred  stock  and  bonds)  and  common 
stock,  with  emphasis  on  lower-grade, 
high-yielding,  high-risk  debt  securities, 
commonly  known  as  junk  bonds.  As  of 
November  30, 1990.  the  Income  Fund 
had  net  assets  of  8630,068,385. 

4.  The  High  Yield  Plan  is  a  registered 
unit  investment  trust  that  provides  for 
long-term  investment  programs  through 
periodic  payment  plans  for  investment 
in  shares  of  the  High  Yield  Fund.  As  of 
November  30, 1990.  the  High  Yield  Plan 
had  net  assets  of  527,158.954  and  16,329 
Planholders. 

5.  The  High  'ntld  Fund  is  a  Mar\land 
corporation  and  a  diversified  open-end 
management  investment  company 
registered  under  the  Act.  The  High  Yield 
Fund  invests  primarily  in  high-yield, 
high-risk  debt  securities  with  the 
primary  objective  of  seeking  high 
current  income  and  a  secondary 
objective  of  seeking  capital 
appreciation.  As  ot  .\ovember  30, 1990. 
the  Income  Fund  had  net  assets  of 
$380,335,  358. 

6.  The  Government  Fund  is  a 
Maryland  corporation  and  a  diversified 
open-end  management  investment 
company  registered  under  the  Act.  The 
investment  objective  of  the  Government 
Fund  is  to  achieve  a  significant  level  of 
current  income  which  is  consistent  with 
security  and  liquidity  of  principal  by 


investing  no  less  than  80%  of  the  Fund's 
assets  in  obligations  issued  or 
guaranteed  as  to  principal  and  interest 
by  the  United  States  government,  its 
agencies  or  instrumentalities.  The 
Government  Fund's  portfolio  securities 
currently  consist  primarily  of 
Government  National  Mortgage 
Association  (Ginnie  Mae)  securities.  As 
of  November  30, 1990.  the  Government 
Fund  had  net  assets  of  $274,474,215, 

7.  On  November  8. 1990.  the  Securities 
Division  of  the  Commonwealth  of 
Massachusetts  instituted  an 
administrative  action  and  the  State  of 
New  York  filed  a  complaint  in  New  York 
State  Supreme  Court  against  First 
Investors,  the  co-underwriter  of  the 
Funds  and  the  sponsor  of  the  Plans,  the 
Income  Fund  and  the  High  Yield  Fund 
and  several  affiliated  persons  of  First 
Investors  and  the  Funds.  These 
affiliated  persons  include  First  Investors 
Management  Company,  Inc.,  the 
investment  adviser  and  other  co- 
underwriter  of  the  Funds;  First  Investors 
Consolidated  Corporation,  the  parent 
corporation  of  the  co-underwriters;  and 
certain  officers  and  directors  of  such 
companies,  including  David  D.  Grayson 
and  Glenn  O.  Head,  who  are  also 
officers  and  directors  of  the  Funds. 

8.  In  addition  to  the  state  actions,  six 
private  class  actions  (five  in  federal 
district  court  and  one  in  state  court)  and 
two  derivative  actions  (both  in  federal 
district  court)  have  been  filed  against 
the  respondents.  The  federal  class 
actions  have  been  consolidated  as  In  Re 
First  Investors  Securites  Litigation.  90 
Civ.  7225  (S.D.N.Y).  The  class  action  in 
state  court  is  Schmaeling  v.  First 
Investors  Corp.,  Index  No.  26482-90 
(N.Y.  Sup.  Ct.,  New  York  County).  The 
two  derivative  actions  are  both 
captioned  Penzner  v.  First  Investors 
Corp..  and  are  designated  as  90  Civ,  7571 
(S.D.N.Y.)  (filed  on  behalf  of  the  Income 
Fund)  and  90  Civ.  7630  (S.D.N.Y.)  (filed 
on  behalf  of  the  High  Yield  Fund). 

9.  The  legal  actions  allege  that  the 
respondents  engaged  in  unlawful  sales 
practices  and  failed  to  make  proper 
disclosure  in  the  Income  and  High  Yield 
Funds'  prospectuses.  The  various 
complaints  allege,  among  other  things, 
that  the  sales  force  that  solicited 
purchases  of  the  Funds'  shares  was 
inadequately  trained  and  supervised; 
that  the  sales  force  represented  or 
implied  that  the  Funds'  securities  were 
safe,  "guaranteed"  or  "insured,"  and 
suitable  for  potential  investors  without 
regard  to  their  investment  objectives, 
income,  or  net  worth;  that  sales 
practices  improperly  emphasized  the 
potential  yield  rather  than  the  total 
return  of  investments  in  the  Funds, 
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ii.ade  improper  comparisons  btlwecn 
the  Funds  and  bank  instruments,  and 
omitted  to  disclose  applicable  sales 
loads,  that  defendants  did  not  make 
tinely  delivery  of  prospectuses  to 
certain  investors  and  advised  or  implied 
that  investors  should  ignore  the 
information  contained  therein;  and  that 
the  Funds'  prospectuses  contained 
numerous  material  misstatements  and 
onassions  with  respect  to.  among  other 
things,  the  selection,  evaluation,  and 
diversification  of  investments  in  the 
Funds'  portfolios  and  the  relative  risk 
versus  return  on  investments  in  junk 
bonds.  In  addition  to  the  allegations 
discussed  ahove.  the  two  Penzncr 
derivative  nctions  allt^ge  that  the  Funds 
paid  excessive  advisory,  underwriting, 
and  transfer  agency  fees  and  expenses, 
and  that  various  respondents  breached 
their  fiduciary  duties  to  the  Funds  by 
accepting  or  approving  such  fees. 

10.  The  relief  sought  by  the  various 
complaints  includes  the  payment  of 
substantial  monetary  restitution  and 
damages  by  the  respondents,  a 
prohibition  on  each  respondent's 
involvement  in  the  offer  or  sale  of 
securities  in  New  York  and 
Massachusetts,  and  the  appointment  of 
a  receiver  to  take  possession  of  property 
derived  by  means  of  allegedly 
fraudulent  practices.  The  complaints 
also  seek  to  prohibit  the  individual 
respondents  from  associating  with  or 
controlling  any  broker-dealer  or  issuer 
of  securities. 

11.  Pursuant  to  section  9(a)  of  the  Act, 
if  certain  preliminary  or  permanent 
relief  sought  by  the  complaints  is 
granted,  some  or  all  of  the  respondents 
wcuid  be  prohibited  from  continuing  to 
serve  in  their  current  capacities  as 
investment  idviser.  principal 
underwriter,  depositor,  officer,  or 
director  of  either  the  Funds  or  the  Plans 
unless  the  SEC  were  to  grant  exemptive 
relief  to  those  respondents. 

12.  The  respondents  deny,  and  intend 
to  ccntest.  ail  material  allegations  of  the 
complaints  filed  agai;ist  them.  While 
these  proceedings  are  pending, 
respondents  who  are  Fund  oiiicers  and 
directors,  or  which  provide  services  to 
the  Funds,  intend  to  coniinue  to  serve 
the  Funds  in  their  current  capacities. 

1.}.  Following  commencement  of  the 
New  Ycrk  State  and  M.issachuselts 
proceedings  on  November  8, 1990,  the 
Funds  suspended  sales  of  new  shares, 
including  the  r>>investment  of  dividends 
and  capital  gam  distributions.  At  the 
SoT.e  time.  First  Investors  also 
suspended  sales  of  new  interests  in  the 
Plans.  Firs;  Investors  will  not  resume 
offering  new  interests  in  the  Plans 
before  such  time  as  the  Plans  resume  the 
purchase  of  shares  of  the  Income  Fund 


and  the  High  Yield  Fund,  respectively, 
as  the  Plans'  underlying  investment  (as 
described  below). 

14  Pursuant  to  a  stipulation  entered 
into  by  the  defendants  and  the  State  of 
New  York  on  December  14. 1990,  the 
respondents  agreed  to  not  resume  sales 
of  the  Funds'  shares  (except  that  the 
Funds  were  permitted  to  resume  the 
reinvestment  of  dividends  and  capital 
gain  distributions  for  shareholders  who 
had  selected  that  option)  without  30 
days'  prior  notice  to  the  State  of  New 
York.  Pursuant  to  the  stipulation, 
respondents  have  distributed  to  all 
shareholders  of  the  Funds  and  to  all 
Planholders  a  letter  describing  the 
allegations  against  the  respondents  in 
the  legal  actions  described  above  and  a 
revised  prospectus  for  the  appropriate 
Fund. 

15.  Each  Plan  provides  that  if  the 
shares  used  as  the  underlying 
investment  for  the  Plan  are  not  available 
for  purchase  for  a  period  of  90  days,  and 
if  the  sponsor  (First  Investors)  does  not 
substitute  other  shares,  the  Plan  must  be 
terminated.  Although  applicants  intend 
to  use  their  best  efforts  to  resume  sales 
of  the  Funds'  shares  within  the  90  day 
period,  which  ends  on  February  8. 1991, 
it  is  not  certain  that  the  Funds  will  be 
able  to  do  so.  Accordingly,  applicants 
seek  to  obtain  an  order  permitting  the 
substitution  by  February  6, 1991.  to 
p'-event  termination  of  the  Plans. 

16.  Payments  received  from 
Planholders  between  the  date  of 
suspension  of  sales  of  the  shares  of  the 
Income  Fund  and  the  High  Yield  Fund 
and  the  date  of  the  proposed 
substitution  are  being  held  by  the  Plans' 
custodian.  The  Bank  of  New  York,  in  an 
interest  bearing  account.  Upon  the  date 
of  any  substitution,  the  money  in  that 
arxount,  including  interest,  but  subject 
to  normal  deductions  for  sales  loads  and 
other  charges,  will  be  invested  by  the 
Plans  in  shares  of  the  Government  Fund 
at  the  next  determined  net  asset  value  of 
the  Government  Fund. 

17.  Applicants  propose  to  substitute 
shares  of  the  Government  Fund  as  the 
underlying  investment  for  payments 
received  from  Planholders  under  the 
Income  Fund  Plan  and  the  High  Yield 
Plan  while  shares  of  the  Income  Fund 
and  the  High  Yield  Fund  are  not 
available  for  purchase.  Under 
applicants'  proposal,  each  Plan  will 
purchase  shares  of  the  Government 
Fund  with  Plan  payments  received  after 
November  8. 1990  (the  date  of 
suspension  of  sales  of  shares  of  the 
Income  Fund  and  High  Yield  Fund)  and 
through  reinvestment  of  dividends  and 
capital  gain  distributions  attributable  to 
the  Government  Fund  shares  held  by  the 
Plans.  At  the  same  time,  each  Plan  will 


continue  to  hold  the  previously  acquired 
shares  of  its  original  underlying  fund 
(the  Income  Fund  or  the  High  Yield 
Fund)  and  will  acquire  additional  shares 
of  such  Fund  through  the  reinvestment 
of  dividends  and  capital  gain 
distributions  attributable  to  such  Fund. 

18.  Following  the  substitution,  each 
Plan's  portfolio  will  consist  of  the  shares 
of  two  investment  companies,  the 
Government  Fund  and  the  Fund 
originally  underlying  the  Plan.  Each 
Planholder  will  own  a  pro  rata 
undivided  interest  in  his  Plan's  portfolio, 
regardless  of  whether  his  contributions 
to  the  Plan  were  invested  before  or  after 
November  8. 1990. 

19.  If  and  when  shares  of  either  the 
Income  Fund  or  the  High  Yield  Fund 
become  available,  upon  30  days*  notice 
to  Planholders.  the  Income  Fund  Plan  or 
the  High  Yield  Fund  Plan,  as  the  case 
may  be,  will  resume  purchasing  shares 
of  the  original  underlying  Fund  and  will 
cease  purchasing  shares  of  the 
Government  Fund  with  any  subsequent 
Plan  payments.  Thereafter,  such  Plan 
would  continue  to  hold  the  previously 
acquired  shares  of  the  Government 
Fund,  but  would  not  acquire  additional 
shares  thereof  except  through  the 
reinvestment  of  dividends  and  capital 
gain  distributions  attributable  to  shares 
of  the  Government  Fund  already  in  the 
Plan's  portfolio. 

20.  Before  the  substitution.  First 
Investors  will  send  a  current  prospectus 
for  the  Government  Fund  to  each 
Planholder.  Within  five  days  following 
the  substitution  of  the  Government  Fund 
for  the  Income  Fund  and  the  High  Yield 
Fund  as  the  underlying  investment 
medium  of  the  Plans.  First  Investors  will 
send  each  Planholder  a  notice  that  the 
substitution  has  occurred. 

21.  All  expenses  and  charges  of  the 
substitution  will  be  borne  by  First 
Investors.  The  maintenance  and 
custodian  fees  and  other  charges  will 
not  change  as  a  result  of  the 
substitution. 

22.  The  substitution  will  not  alter 
Planholders'  rights  under  the  Plans. 
Planholders  will  continue  to  have  the 
same  dividend,  voting,  exchange, 
redemption,  termination. .and  other 
rights  as  they  currently  have  under  the 
Plans. 

23.  A  Planholder  who  does  not  wish  to 
continue  his  participation  in  a  Plan  in 
hght  of  the  proposed  substitution,  or  for 
any  reason,  will  be  o.'fered  the  following 
alternatives: 

(a)  Exchanse  into  Another  Plan.  A 
Planholder  may  exchange  into  another 
First  Investors  periodic  payment  plan 
without  any  sales  load  or  other  charge 
by  terminating  his  participation  in  the 
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current  Plan  and  investing  some  or  all  of 
the  proceeds  in  a  new  plan  at  net  asset 
value.  First  Investors  will  waive  ail 
restrictions  and  fees  usually  placed  on 
such  exchanges.  Additional  payments 
would  be  3v<biect  to  the  same  schedule 
of  fees  and  charges  as  are  applicable  to 
the  current  Plan. 

(b)  Termination  of  Plan  md  Receipt 
ofo  Refund  A  Planholder  whose 
periodic  payment  plan  certificate  was 
issued  within  the  past  18  months  may. 
pursuant  to  section  27(d)  of  the  Act. 
surrender  his  certificate  for  the  value  of 
his  account  plus  an  amount  sufficient  to 
reduce  the  overall  sales  load  paid  by  the 
investor  to  15%  of  his  gross  payments. 
Similarly,  pursuant  to  section  27(f)  of  the 
Act.  within  45  days  of  the  mailing  by  the 
custodian  of  a  statement  of  charges  and 
notice  of  withdrawal  rights  (which  must 
be  mailed  writhin  60  days  of  the 
purchase  of  a  certificate),  a  Planholder 
may  surrender  his  certificate  for  the 
value  of  his  account  plus  a  refund  of  the 
entire  sales  load. 

Applicants  have  agreed  that  any 
Plar5>older  entitled  to  a  refund  under 
section  27(d)  or  27(f)  on  November  8. 

1990,  but  whose  refund  rights  otherwise 
would  have  terminated  before  March  1, 

1991,  will  be  entitled  to  request  such  a 
refund  at  any  time  up  to  February  28, 
1991.  A  Planholder  who  receives  a 
refund  may  open  a  shareholder 
eccumulation  account  within  six  months 
of  the  refond  and  invest  all  or  part  of  the 
proceeds  in  any  First  Investors  open-end 
investment  company  (other  than  the 
Income  Fund  or  the  High  Yield  Fund) 
directly,  rather  than  through  a  plan,  at 
net  asset  value.  An  investor  who  opens 
a  shareholder  accumulation  account  will 
not  be  obligated  to  make  any  additional 
purchases  of  the  new  company's  shares. 
However,  an  investor  electing  this 
option  will  be  entitled  to  make 
addiiioned  purchases  of  the  new 
company's  shares  during  the  period 
covered  by  the  current  plan,  up  to  the 
face  amount  of  the  current  plan  (minus 
payments  already  made),  at  the 
company's  normal  sales  load. 

|c)  Termination  of  Plan  without  a 
Refund  and  Direct  Fund  Purchase.  A 
Planholder  who  does  not  receive  a 
refund  also  may  terminate  his  plan  and 
invest  all  of  the  proceeds  in  a  share 
accumulation  account  for  shares  of  any 
First  InvestOTS  open-end  investment 
company  (other  than  the  Income  Fund  or 
the  High  Yield  Fund)  at  net  asset  value. 
Again,  an  investor  who  elects  this 
option  will  not  be  obligated  to  make 
additional  purchases,  but  may  make 
additional  purchases  of  the  new  fund  at 
any  time.  Each  former  Planholder  who 
elects  this  option  will  be  entitled  to 


make  additional  purchases  of  the  new 
company  (up  to  the  face  amount  of  the 
former  Plan,  minus  Plan  payments 
already  made)  during  the  period  covered 
by  the  Plan  at  a  discounted  sales  load 
that  will  not  exceed  the  sales  and  other 
charges  that  would  have  been  paid 
under  the  Plan  (assuming  the  Planholder 
invests  the  full  face  amount  during  the 
period  covered  by  the  Plan):  provided 
that  if  a  Planholder  has  made  less  than 
13  payments,  the  amount  of  future 
purchases  that  may  be  made  at  the 
discounted  sales  charge  will  be  reduced 
pro  rate  in  the  proportion  that  the 
number  of  Plan  payments  already  made 
bears  to  13. 

(d)  Simple  Termination  of  Plan.  A 
Planholder  may  terminate  his  plan  and 
receive,  at  his  option,  hispvo  rata  share 
of  the  Plan's  underlying  securities  or  the 
cash  value  thereof. 

Applicants  have  sent  a  letter  to  the 
rlardiolders  informing  them  of  the 
proposed  substitution  and  describing 
each  of  the  options  summarized  above. 

Applicants'  Legal  Analysis 

1.  Section  261b)  of  the  Act  requires 
SEC  approval  before  the  depositor  of  a 
registered  unit  investment  trust  holding 
the  security  of  a  single  issuer  may 
8>ibstitute  another  security  for  such 
security.  The  section  provides  that  the 
SEC  shall  issue  an  order  approving  the 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
Ihe  Act. 

2.  Applicants  seek  an  order  under 
section  28(b)  approving:  (a)  the 
substitution  of  shares  of  the  Government 
Fund  for  shares  of  the  Income  Fund  and 
the  High  Yield  Fund,  as  applicable,  by 
the  purchase  of  Government  Fund 
shares  with  payments  received  after  the 
Funds'  suspension  of  sales  of  their 
shares  (except  for  reinvestment  of 
dividends  and  distributions  from  the 
Income  Fund  and  High  Yield  Fund);  and 
(b)  the  re-substitution  of  shares  of  the 
Income  Fund  and  the  High  Yield  Fund, 
as  applicable,  by  the  purchase  of  such 
shares  by  the  respective  Plans  if  and 
when  sales  of  those  Funds'  shares  are 
resumed  (except  for  the  reinvestment  of 
dividends  and  distributions  from  the 
Government  Fund). 

3.  Section  12(d)(1)(A)  of  the  Act 
prohibits  an  investment  company  from 
acquiring  the  securities  of  other 
investment  companies  in  excess  of 
specified  limits.  Section  12(d)(1)(B)  of 
the  Act  prohibits  an  investment 
company  from  selling  its  own  securities 
to  another  investment  company  in 
excess  of  certain  specified  limits.  The 
purchase  of  Fund  shares  by,  and  the  sale 


of  Fund  shares  to,  the  Plans  is  prf'ppntly 
excluded  from  section  12(d)ll)  by 
section  12(d)(1)(E).  which  generally 
renders  section  12(d)(1)  inapplicable  to 
the  purchase  or  acquisition  of  any 
security  that  is  the  only  investment 
security  held  by  an  investment 
company, 

4.  As  a  result  of  the  substitutions, 
each  Plan  would  hold  the  securities  of 
two  registered  investment  companies 
and  the  exception  provided  by  section 
12(dXl)(E)  would  be  inapplicable. 
Applicants  request  an  exemption  urwier 
section  6(c)  of  the  Act  from  section 
12(d)(1)  to  the  extent  necessary  for  each 
Plan  to  hold  the  securities  of  more  than 
one  registered  investment  company  in 
excess  of  the  percentages  specified  in 
sections  12(d)(1)(A)  and  12(d)(1)(B). 

5.  Under  sections  11(a)  and  11(c)  of 
the  Act,  an  offer  of  exchange  involving 
securities  issued  by  a  registered  unit 
investment  trust  must  be  approved  in 
advance  by  the  SEC.  Applicants  seek 
permission  to  offer  investors  the  ability 
to  exchange  their  securities  for  those 
issued  by  other  Plans  and  Funds  under 
the  terms  described  in  paragraph  23  of 
applicants'  representations,  above. 

8.  Substitution  of  the  Plans'  underlying 
investment  vehicles  is  required  by  a 
compelling  business  reason,  the 
suspension  of  sales  of  shares  of  the 
Income  Fund  and  the  High  Yield  Fund. 
The  unavailabihty  of  the  underlying 
vehicle  makes  the  substitution  of 
another  fund  necessary  to  avoid 
automatic  termination  of  the  Plans. 

7.  The  proposed  substitution  is 
preferable  to  the  consequences  of 
involuntary  termination.  Under  the 
terms  of  the  Plans,  if  substitution  is  not 
permitted  Planholders  lAOuld  only  have 
the  option  to  (a)  terminate  their  Plans 
and  receive  shares  or  cash  or  (b) 
exchange  into  other  First  Investors 
plans.  Substitution  would  permit 
Planholders  to  retain  their  current 
investment,  although  new  payments 
would,  at  least  temporarily,  be  invested 
in  shares  of  the  Government  Fund.  Also, 
applicants  are  making  the  additional 
alternatives  described  above  available 
to  Planholders.  Finally,  substitution 
would  be  particularly  important  for 
those  Planholders  (whom  applicants 
believe  would  be  many)  who  do  not 
elect  any  option.  Those  Planholders 
would  lose  the  opportunity  to  make 
future  investments  at  reduced  sales 
loads,  having  paid  high  sales  loads  on 
their  initial  payments  in  return  for 
reduced  sales  loads  thereafter. 

a  Involuntary  termination  of  the  Plans 
is  likely  to  result  in  significant 
redemptions  of  shares  of  the  Funds.  The 
need  to  satisfy  redemptions  could  cause 
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the  underlying  Funds  to  sell  portfolio 
securities  at  depressed  prices,  adversely 
affecting  both  Planholders  and  other 
Fund  shareholders. 

9.  First  Investors  has  determined,  as 
required  by  the  Plans'  prospectuses,  that 
the  shares  of  the  Government  Fund  are 
generally  comparable  to  the  shares  of 
Income  Fund  and  High  Yield  Fund  and 
have  virtually  identical  rights  and 
privileges.  First  Investors  has  also 
determined  that  the  Government  Fund  is 
a  suitable  and  appropriate  substitute 
investment  vehicle  for  Planholders 
because  it  is  the  First  Investors  fund 
available  for  purchase  by  the  Plans  with 
the  investment  objective  most  closely 
comparable  to  those  of  the  Income  Fund 
and  High  Yield  Fund.  Government  Fund 
is  the  only  other  income  fund  {other  than 
tax  free  of  tax  exempt  funds)  in  the  First 
Investors  complex.  Government  Fund 
seeks  "a  significant  level  of  current 
income"  by  investing  in  United  States 
government  obligations,  while  Income 
Fund  seeks  "a  high  level  of  current 
income"  and  High  Yield  Fund  seeks 
"high  current  income."  Thus,  all  three 
Funds  have  a  primary  objective 
emphasizing  current  income,  although 
there  are  differences  in  the  type  of 
obligations  in  which  the  funds  invest, 
and  hence  in  the  respective  investment 
policies  (the  Income  Fund  and  High 
Yield  Fund  have  as  a  secondary 
objective  capital  growth  or  appreciation, 
while  the  Government  Fund  does  not). 

Applicants'  Condition 

Following  the  substitution  proposed 
by  apphcants,  each  Plan  would  hold  the 
shares  of  more  than  one  issuer.  As  an 
express  condition  to  the  requested  relief, 
First  Investors  and  each  Plan  agrees  to 
seek  Commission  approval,  under 
section  26(b)  of  the  Act,  with  respect  to 
any  substitution  (other  than  the 
transactions  proposed  in  the  instant 
application)  by  either  Plan  of  any  of  its 
underlying  investments  as  if  the  Plan 
were  literally  subject  to  section  26(b)  of 
the  Act. 

By  the  Comniission. 
NrtargArat  H.  McFariaod, 

Deputy  Secretary 

|FR  Doc.  91-938  Filed  1-10-91. 1  30  pmj 
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OEPAFtTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Canadian  Pacific 


Limited  a  request  for  waivers  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below, 
including  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's  arguments 
in  favor  of  relief. 

The  Canadian  Pacific  Limited 

(Docket  Number  SA-90-lOj 

The  Candian  Pacific  Limited  (CP  Rail) 
seeks  a  waiver  of  compliance  from 
certain  sections  of  49  CFR  part  231, 
Railroad  Safety  Appliance  Standards. 
CP  Rail  is  requesting  that  it  be  permitted 
to  operate  approximately  2200 
"Bathtub"  gondola  cars  in  unit  train 
service  in  the  United  States.  They 
propose  to  operate  4  trains  on  a  12-day 
cycle  over  two  routes:  (a)  Soo  Line 
Railroad  Company  (Soo  Line)  from 
Portal,  North  Dakota  to  the  Chicago. 
Illinois  area.  A  distance  of  about  1200 
miles,  and  (b)  Burlington  Northern 
Railroad  (BN)  from  Noyes,  Minnesota,  to 
Powder  River,  Wyoming,  a  distance  of 
about  1200  miles. 

The  car's  construction  is  nearer  to 
that  of  a  high-side  gondola  with  fixed 
ends  and  should  conform  to  those 
requirements  as  defined  in  49  CFR  231.2, 
"Hopper  cars  and  high-side  gondola  cars 
with  fixed  ends." 

CP  Rail  reported  the  following 
deviations  of  those  requirements: 
Section  231.2  (b)  refers  to  brake  step 
requirements.  A  brake  step  is  not  used 
on  the  "Bathtub"  gondola  cars.  Actually 
the  handbrake  is  turned  180  degrees  and 
is  operated  from  the  shear  plate  which 
serves  as  the  end  platform.  The  carrier 
states  that  because  of  its  size  and 
location,  anti-skid  material  was  not 
used. 

Section  231.2(d)  refer  to  ladders 
requirements.  The  "Bathtub  "  cars  are 
not  equipped  with  any  ladders.  The  cars 
have  a  vertical  handhold  on  each  side  of 
the  sill  step  to  help  in  climbing  to  the 
platforms.  The  cars  are  operated  in  unit 
trains  and  there  is  no  requirement  for 
employees  to  climb  to  the  top  of  the 
cars.  The  cars  also  have  side  and  end 
sill  handholds  which  are  not  intended  to 
be  used  as  ladder  treads  as  they  do  not 
have  foot  guards. 

The  requirements  of  {  231.2(e)  refer  to 
side  handhold  requirements  which 
states  in  part —  "Horizontal,  one  near 
each  end  on  each  side  of  car.  Side 
handholds  shall  be  not  less  than  24 
inches  nor  more  than  30  inches  above 
center  line  of  coupler  "  Side  handholds 
on  "Bathtub"  cars  are  located  on  the 
side  sill  approximately  4  inches  above 
center  line  of  coupler.  The  vertical  side 
handholds  are  located  approximately  12 


inches  above  center  line  of  coupler  and 
extend  vertically  23Vt  inches.  There  is 
also  a  handrail  which  serves  as  a 
vertical  handhold  for  38Vi6  inches  and 
then  acts  as  a  horizontal  handrail  to  th^ 
car  body. 

Section  231.1  (i)  refers  to  horizontal 
end  handhold  requirements — at  least 
eight  are  required,  four  on  each  end  of 
car.  There  is  one  handhold  near  each 
side  of  each  end  of  car  on  end  sill  as 
specified  in  $  231.1(i)(3)(ii). 

There  is  a  "B "  end  horizontal  handrail 
about  34  inches  above  the  end  platform 
which  extends  to  the  nearest  side  of  the 
handbrake  vertical  stanchion. 

Section  231.2(h)  requires  that  handles 
of  uncoupling  levers,  except  those 
shown  on  plate  B  and  of  similar  designs, 
shall  be  not  more  than  6  inches  from 
side  of  car.  The  "B"  end  uncoupling 
lever  on  the  "Bathtub"  car  is  7V*  inches 
from  side  of  car. 

CP  Rail  advised  that  these  "Bathtub" 
gondola  cars  have  been  in  operation  for 
20  years  and  the  fleet  in  general  has 
accumulated  in  excess  of  2-billion  miles 
of  service  over  this  period  without  any 
known  incidents  resulting  from  the 
deviaition  with  respect  to  safety 
appliance  arrangement.  Also,  CP  Rail 
currently  ship  in  excess  of  1-million  tons 
of  coal  annually  from  south  eastern 
British  Columbia  to  steel  mills  located  in 
the  Chicago  area.  The  majority  of  this 
coal  is  delivered  to  Thunder  Bay, 
Ontario  and  transferred  to  lake  vessels 
for  final  delivery  to  Chicago.  The 
balance  is  delivered  directly  by  rail  if 
and  when  the  supply  of  compatible  Soo 
Line  car  allow.  Both  the  steel  mills  and 
the  railways  involved  would  prefer  to 
receive  an  increasing  amount  of  coal 
directly  by  rail. 

Further,  other  steel  mills,  which  can 
only  receive  coal  by  rail,  have  expressed 
an  interest  in  the  delivery  of  low  sulphur 
coal  by  unit  train. 

In  addition,  a  major  Canadian  public 
utility,  intending  to  expand  its  import  of 
coal  from  Powder  River  has  also 
expressed  its  preference  for  direct  rail 
routing  by  use  of  these  cars.  To  satisfy 
these  requirements,  CP  Rail  would  like 
to  divert  additional  coal  traffic  currently 
moving  over  Thunder  Bay,  as  well  as 
increase  shipments  to  those  mills  who 
can  only  receive  by  rail,  by  using  their 
"Bathtub"  gondola  cars. 

This  change  would  increase  the  use  of 
the  forecasted  surplus  of  the  "Bathtub" 
cars  in  the  medium  term.  Given  the 
limited  availability  of  existing 
compatible  cars  and  the  cost  of 
acquiring,  and/or  modifying  equipment, 
they  believe  it  would  be  preferable  to 
utilize  the  "Bathtub"  gondola  cars  rather 
than  to  augment  their  supply  of  U.S. 
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compatible  cars  to  service  these  Chicago 
steel  mills.  Therefore,  a  waiver  is  being 
requested  to  operate  the  cars  through  to 
Chicago  based  on  unprecedented  safety 
record  and  minimal  nature  of  deviations 
from  published  standards. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number— SA-90-10  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Chief  Counsel,  Federal 
Railroad  Administration,  Nassif 
Building.  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  Communications 
received  before  February  26, 1991,  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Issued  in 
Washington,  DC  on  January  3, 1991. 
Phil  Olekszyk. 

Acting  Associate  Administrator  for  Safety. 
|FR  Doc.  91-747  Filed  1-11-91;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  Januarys,  1991. 

The  DfpH-tment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 


Internal  Revenue  Service 

OMB  Number  154&-0990 

Form  Number  IRS  Form  8610 

Type  of  Review:  Revision 

Title:  Annual  Low-Income  Housing 
Credit  Agencies  Report 

Description:  Form  8610  is  used  as  a 
transmittal  form  for  Form  8609.  Low- 
Income  Housing  Credit  Allocation 
Certification.  Form  8610  is  completed 
by  State  and  local  housing  credit 
agencies. 

Respondents:  State  or  local  governments 

Estimated  number  of  respondents:  100 

Estimated  burden  hours  per  respondent: 
Recordkeeping — 3  hours,  7  mintues 
Learning  about  the  law  or  the  form — 

35  miutes 
Preparing  and  sending  the  form  to 
IRS — 41  minutes 

Frequency  of  response:  Annually 

Estimated  total  reporting  burden:  438 
hours 

Clearance  officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  91-790  Filed  1-11-81;  8.45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  January  8, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Cleaiance 
Officer  listed.  Comments  regHrd'ng  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0094 

Form  Number  IRS  Form  1041-A 

Type  of  Review:  Extension 

Title:  U.S.  Information  Return— Trust 

Accumulation  of  Charitable  Amounts 
Description:  Form  1041-A  is  used  to 

report  the  information  required  in  26 


U.S.C.  6034  concerning  accumulation 
and  distribution  of  charitable 
amounts.  The  data  is  used  to  verify 
that  amounts  for  which  a  charitable 
deduction  was  allowed  are  used  for 
charitable  purposes. 
Respondents:  Individuals  or  households, 

Businesses  or  other  for-profit 
Estimated  number  of  respondents/ 

recordkeepers:  17.339 
Estimated  burden  hours  per  respondent/ 
recordkeeper: 
Recordkeeping— 18  hours.  53  mintues 
Learning  about  the  law  or  the  form — 3 

hours.  20  minutes 
lYeparing  the  form — 8  hours,  26 

minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS— 1  hour.  20  minutes 
Frequency  of  response:  Annually 
Estimated  total  reporting/ recoidkeeping 

burden:  554,848  hours 
Clearance  officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 
OMB  reviewer  Milo  Suderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
|FR  Doc  91-791  Filed  1-11-91;  8:45  am] 

BIUJNG  COOC  4»30-<l1-ll 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  January  7, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  number  1545-0718 

Form  number  941-M 

Tvpe  of  review:  Revision 

Title:  Employers  Monthly  Federal  Tax 
Return 

Description:  Form  941-M  is  used  by 
certain  employers  to  report  payroll 
taxes  on  a  monthly  rather  than 
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quarterly  basia.  Emplosrers  who  have 
failed  to  file  Form  941  or  who  have 
failed  to  deposit  taxes  as  required  are 
notified  by  the  District  Director  that 
they  must  file  Form  941-M  monthly. 

Rt^npondents:  Individuals  or  households. 
Businesses  or  other  for-profit,  Small 
businesses  or  organizations. 

Estimated  number  of  respondents:  1,000 

Estimated  burden  hours  per  response/ 
recordkeeping: 
Recordkeeping — 14  hours,  21  minutes 
Learning  about  the  law  or  the  form — 

12  minutes 
Prepanng,  copying,  assembling,  and 
sending  the  form  to  IRS — 26  minutes 

/h'c/uenry  of  response:  Monthly 

Estimated  total  recordkeeping/reporting 
burden:  179.880  hours 

Clearance  officer  Carrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
room  5571,  1111  Constitution  Avenue 
NW..  Washington.  DC  20224. 

OMB  reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503, 

Lois  K.  HoUaod. 

Df  port  mental  Reports.  Mona^cment  Officer 

(FR  Doc  91-792  Filed  1-11-91:  845  am] 

MjjNa  COM  «aao-oi-« 

Offtce  of  the  Secretary 

t  Department  Ctrcutar— fubNc  Debt  Series- 
No.  1-911 

Treeeury  Notes  of  January  15, 1998. 
Series  E-1998 

Washington.  January  3. 19511. 

1.  Invitatioa  for  Tenders 

1.1  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $8,500,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  January  15, 1998. 
Series  E-1998  (CUSIP  No.  912827  ZT  2). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 


international  monetary  authorities. 

2.  Description  of  Securities 

2.1  The  Noles  will  be  dated  |anuary 
15.  1991,  and  will  accrue  interest  from 
thdt  date,  payable  on  a  semiannual 
basis  on  July  15, 1991.  and  each 
subsequent  6  months  on  January  15  and 
July  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  January  15, 1998,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  an  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
use.  3124. 

2.3  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payTnent  of  Federal  faxes. 

2.4  The  Noles  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  of  in  bearer  form. 

2.5  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (.11  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  Department  of  the  Treasury  Circular, 
Public  Debt  Series.  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular 

3.  Sale  Procedure* 

3.1  Tendt;rs  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500. 
Wednesday.  January  9, 1991.  prior  to  12 
noon.  Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p  m..  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday,  January  8, 1991,  and 
received  no  later  than  Tuesday.  January 
15, 1991. 


3.2  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  lenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
concompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
F'ederal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary'  dealers.as  defined 
above:  federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4. 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
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the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vs  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes,  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absoib  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3,7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  of  the  average  yield  is  over 
par. 

4.  Reservations 

4,1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1. 
and  to  m-Ae  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5,1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5, 
must  be  made  or  completed  on  or  before 
Tuesday,  January  15, 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 


before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  January  11, 1991, 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TRE.'\SURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided, 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes, 

Gerald  Murphy, 

Fiscal  Assistant  Secretary: 

(FR  Doc.  91-777  Filed  1-8-91: 10:54  am] 

BILLING  CODE  MIO-MMl 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obiects  Imported 
for  Exhibition 

summary:  The  United  States 
Information  Agency  hereby  modifies  a      , 
notice  found  at  55  FR  35754  (August  31. 
1990)  regarding  immunity  from  judicial 
seizure  for  the  art  exhibit  "Glories  of  the 
Past;  Ancient  Art  from  the  Shelby  White 
and  Leon  Lev^  Collection"  to  provide 
revised  dates  and  venues  of  the 
temporary  exhibition  in  the  United 
States  of  the  statuette  of  a  silver 
Canaanite  Calf  from  Ashkelon  included 
in  that  exhibition. 

EFFECTIVE  DATE:  This  modification  is 
effective  January  14. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lone  J.  Nierenberg.  Office  of  the 
Genera!  Counsel,  United  States 
Information  Agency,  301-4th  Street 
SW..  Washington,  DC  20547  (202/619- 
6975). 

SUPPtEMENTARY  INFORMATION:  The 
United  Slates  Information  Agency 
hereby  modifies  a  notice  published  at  55 
FR  35-54  (August  31. 1990).  The  notice 
rendered  immune  from  judicial  process 
an  item  to  be  included  in  the  exhibit 
entitled  "Glories  of  the  Past:  Ancient  Art 
from  the  Shelby  White  and  Leon  Levy 
Collection."  This  modification  of  notice 
indicates  an  additional  location  and 
date  of  exhibition  of  that  item,  the 
statuette  of  a  silver  Canaanite  Calf  from 
Ashkelon,  which  are  as  follows:  the 
Semitic  Museum  of  Harvard  University, 
Cambridge,  Massachusetts,  beginning 
on  or  about  February  4. 1991  to  on  or 
about  March  15, 1991. 
Dated:  January  9. 1991. 
R.  Wallace  Stuart, 
Acting  Genera!  Counsel. 
[FR  Doc.  91-«03  Filed  1-11-Sl;  8:45  am] 

BILLING  CODE  I23<H)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Availability  of  Report  of  38  U.S.C.  219 
Program  Evaluation 

agency:  Dppartment  of  Veterans 

Affairs. 

action:  Notice.  


Notice  is  hereby  given  that  the 
evaluation  of  the  Department  of 
Veterans  Affairs  Dietetic  Service 
Program  has  been  completed. 

Single  copies  of  the  Dietetic  Service 
Program  Evaluation  report  are  available. 

Reproduction  of  multiple  copies  can 
be  arranged  at  the  user  s  expense. 


BEST  COPY  AVAILABLE 


V  ■ 
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Direct  inquiries  to  William  H.  Barbee. 
)r.  (076A).  Director,  Program  Evaluation 
Service.  Office  of  Program  Coordination 
and  Evaluation,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW,. 
Washington,  DC  20420. 

Dated;  )anuary  3. 1991. 

By  direction  of  the  Secretary. 
Sylvia  Chavu  Long. 

Deputy  Assistant  Secretary  for  Program 

Coordination  and  Evaluation. 

[FR  Doc  91-793  Filed  1-11-91;  8:45  am] 

•lUJNO  COM  m»41-M 


Sunshine  Act  Meetings 


Federal   Register 

Vol.  56,  No.  9 

Monday,  January  14.  1991 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubftsbed 
uoder  «ie  "Government  in  the  S«iPShine 
Act'    (Pub.   L.   94-409)   5  U.SC.   552b(e)(3) 


Dale:  jdnudry  9.  1991. 
Sheldon  D.  Butts. 
Deputy  Secretary 

[FH  Doc  91-920  Filed  1-10-91;  114  pmj 
BtUJNa  cooc  uss-ovn 


CONSUMER  PRODUCT  SAfFTY 
COMMISSION 

TIME  AMI  DATE:  Commission  Meeting, 
Wednesday,  January  la  1991. 10:00  a.m. 

LOCATION:  Room  556,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesdia.  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONStOERED: 

Fe'ooiiubk'  Tube  At^ria/  Shelf  Ftrr^vMrks 

The  Commission  will  consKler  a  notice  of 
proposed  rulemaking  concerning  certain 
reloadable  tube  aerial  shell  firev.orks 
devices. 

FOR  A  RECORDED  MESSAQE  CONTAMMO 
THE  LATEST  AGENDA  INFORMATION,  CALL 
(30l)492-570e. 

CONTACT  PERSON  FOR  ADDITIONAL 

tftFORMATlON:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  492-6800. 

Date:  January  9, 1991. 
Sheldon  O.  Butts, 

Dpput}'  Serretarj. 

[FTt  Doc.  91-920  Filed  I-IO-SV,  l;l4pml 

BIUNM  COM  nSS-OT-M 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  Commission  Meeting, 
Thursd,iy.  January  17, 1991.  ia-00  a.m. 

LOCATION:  Room  556.  Westwood 
Towers.  5401  Westbard  Avenue. 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Art  Motericts  Labehng 

The  staff  will  brief  the  Commission  on 
proposed  guidelines  and  criteria  for  assessing 
chronic  haiards  under  the  Federal  Hazardous 
Substances  Act  as  required  by  the  Labelki>g 
of  Hazardous  Art  Materials  Act. 

FOR  A  RECORDED  MESSAQE  CONTAINING 
THE  LATEST  AGENDA  INFORMATION,  CALU 
t301  J  492-5709. 

CONTACT  PERSON  FOR  AODITIONAL 

iNFORMATtON:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave.. 
Bethesda,  Md  28207  {301)  492-6800. 


DEPARTMENT  OF  ENERGY 

Federal  Energy-  Regulatory  Commission 

Uanuary  9,  i991) 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94^9).  U.S.C.  552B; 
DATE  AMD  TIMC  Januarj'  la,  1991, 10:00 
ajn. 

PtACe:  825  North  Capitol  Street  NE, 
Room  9306,  Washington.  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  COHSiDEREO:  Agenda 

•Note/— Hems  Hsted  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PCRSON  FOR  MORS 

information:  Lois  D.  Cashell.  Secretary. 
Telephone  (202)  208-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
exaniined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro  92»lb  MaetiBg— 
^mlary  10, 1991,  Regular  Meeting  (10:80  a.m ) 

CAI+-1. 

Project  No.  618-023,  Aiabania  Power 
Company 
CAli-2. 
Project  No.  10634-001,  City  of  Manassas. 

Virginia 
Pro>ect  No.  10813-001.  Town  of 
Summersvitle,  West  Virginia 
CAH-3. 

Project  Na  7941-003.  Enviro  Hydro,  Inc. 
CAH-4. 
Docket  No.  UL88-23-004,  City  of  Seattle. 
>MaahHigton 
CAH-5. 
Docket  No.  UL89-34-005,  Consoiidafed 
Hydro,  Inc. 
CAH-6, 
Docket  No.  ULa9-32-011,  Swans  Falls 
Corporation 
CAH-7. 
Docket  No  UL88-12-002.  Central  Vermont 
Public  Service  Corporatwn 
CAH-8. 
Project  No.  1083&-001,  Friends  of 
Keesevilie,  Inc. 
CAH-9. 
Project  No.  6986-005,  Tranquility  lrrigal»on 
District 
CAH-10. 


Project  No.  10890-001.  MaHa  ImgatwiD 

District,  Glasgow  Irrigatwn  District, 
Dodson  trrtgstwB  Dtstnct.  Zandi 
tmgalwn  D^tncl,  Harten  Imgabon 

Dislnct.  Fort  Belknap  Imgation  Distncl. 
Paradise  Valley  bngetton  Untnci  and 
Alfalfa  VallfV  Imgis'ion  Dislnct 
CAii-ll 

Omitted 
CAH-12. 
Project  No.  1981-002.  Oconto  Electric 
Cooperative 
CAH-13. 
Project  No.  ZiW-WZ  and  Docket  No.  F^ 
956»-002,  Public  Liility  Dutnct  No  1  of 
Douglas  Count\.  Washin^iton. 
C-AH-14. 
Project  No  7728-013,  Robley  Pomi  Hydro 
Partners  Limited  Partnership. 

CoBsent  Agenda — Electric 

CAE-1. 

Omjtted 
CAE-1 

Docket  Nos  ER88-630-006.  EP.»»-*31 -006 
and  F-R89-38-00e,  New  Fjigland  Power 
Company 
CAE-3. 

Docket  No  QF90-185-001.  Northeast 
Maryland  Waste  Disposal  Authority 

CAF^-*. 
Docket  No.  RM8--2e-0O4  Revsion  of  Rate 
Schedule  Kihngs  Under  Sections  206  and 
206  of  the  Federal  Power  Act 

CAE-5 

Docket  No.  ER90-52r-Or,2.  Norlhem  States 
Power  Company  lMinne«ota) 
CAF^. 
Docket  No  FJ?90-:.SO-000.  Nfw  Eniuand 
Hydro-TransmissKin  Elettrtc  Comparv 
Inc.  and  New  F>Egla»d  Hydro- 
Transmission  Corporal, on 
CAE-7. 

Docket  No  ER9O-24;-002.  KVwlaup 
FJectnc  Corr,pany 
CAE-8.  ,     _, 

Docket  No  FJ^aO-2a4-00a  Npw  England 
Power  Company 

CA&-a 

Docket  Na  QPSl-fi-OW,  Georgetown 
Cogeneration.  LP. 
C.\E-10 
Docket  No.  EL90-36-OOa  Public  Utility 
Board  of  the  C»ty  of  Brownsviile.  Texas 
South  Texas  Electnc  Cooperative.  Inc  . 
Medina  Cooperative.  Inc.,  Rio  Grande 
ElectTK  Cooperative,  tat.  MagK,  VaUey 
Electric  Cooparahve,  tnc^  Kimtwe 
Electnc  Cooperative,  bic  Hr\d  tk»e  Cit\  of 
Robstown,  Texas  v   Central  Power  and 
Light  Company 

Consent  Agenite — Oil  sod  Gas 

CAG-I 
Docket  No  RP91-51-O0a  CNG 
Transmission  Corpora  twn 
C.AG-2. 
Docket  No.  RP91-52-000,  Panhandle 
Eastern  Pipe  Line  Company 
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CAC-3. 
Docket  No.  RP91-5J-00a  Panhandle 
Eastern  Pipe  Line  Company 
CAG-4. 
Docket  No.  RP91-54-000.  Trunkline  Gas 
Company 
CAG-5. 

Docket  No.  RP91-56-000,  K  N  Energy,  Inc 
CAG-6. 
Docket  No.  RP91-56-O00.  Williston  Basin 
Interstate  Pipeiine  Company 
CAC-7 
Docket  No.  RP91-60-OOa  North  Penn  Gas 
Company 
CAG-8. 
Docket  Nos.  TA»l-l-16-000,  001.  002  and 
TM91-3-16-000,  National  Fuel  Gas 
Supply  Corporation 
CAG-8. 
Docket  Nos.  TA91-1-1-000  and  001. 
Alabama-Tennessee  Natural  Gas 
Company 
CAG-10. 
Docket  No.  TQ91-2-34-O0a  Florida  Gas 
Transmission  Company 
CAG-U. 
Docket  No.  TCJOT-Z-ll-OOO,  United  Gas 
Pipe  Line  Company 
CAG-12. 
Docket  Nos.  TA90-1-26-000  and  001, 
Natiiral  Gas  Pipeline  Company  of 
America 
CAG-13 
Docket  No.  TA90-1 -20-000.  Algonquir  Gas 
Transmission  Company 
CAG-14. 
Docket  Nos.  TA91-1-45-002  and  003.  Inter- 
City  Minnesota  Pipelines,  Ud..  Ina 
CAG-15. 
Docket  Nos.  RP88-27-024,  025  RPfl8-2»4- 
020,  021  RPB»-13a-009  and  010.  United 
Gas  Pipe  Line  Company 
CAG-16. 
Docket  No.  RP91-5-001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-17. 
Docket  No.  CP89-1281-006.  Natural  Gas 
Pipeline  Company  of  America 
CAG-1& 
Docket  No.  RP8e-183-024.  Williams 
Natural  Gas  Company 
CAG-19. 
Docket  No.  RP88-183-025,  Williams 
Natural  Gas  Company 
CAG-20. 
Docket  Nos.  CP89-1281-007  and  TA90-1- 
26-002,  Natural  Gas  Pipeline  Company  of 
America 
CAG-21. 
Docket  Nos.  RP90-192-001.  RP90-1(VMKJ3 
and  RP88-n5-017.  Texas  Gag 
Transmission  Corporation 
CAG-22, 
Docket  Nos.  TQ91- 1-86-002.  TM»l-l-a6- 
002,  RP90-10&-000  and  RP87 -52-000, 
Paciflc  Gas  Transmission  Company 
CAG-23. 
Docket  No  TM91  2-29-001. 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-24. 
Docket  Nos.  TA85-3-29-033,  TA86-1-29- 
011.  TA8S-l-29-0ia  TA86-5-a»-(n2. 
RP8a-137-031  and  CP85-19O-026, 
Transcontinental  Gas  Pipt  Line 
Corporation 


CAC^25. 
Docket  Nos  RP90-*l-000  and  001,  E!  Paso 
Natural  Gas  Company 
CAG-26. 
Docket  Nos  RP86-19:-000  and  RP8ft-236- 
000.  Williston  Basin  Intenilate  Pipeline 
Company 
CAG-27 

Omitted 
CAC-28 
Docket  Nos.  RP84-82-000,  RI'72-133-000. 
TA80-1-11-000.  TA8O-2-n-O00.  TA81-1- 
11-000.  TA81-2-1 1-000,  TA82-1-1 1-000, 
TA82-2-1 1-000.  TA83-1-1 1-000.  TA83-2- 
11-001.  TA84-1-1 1-000,  TA84-2-11-000 
{Phase  I).  United  Gas  Pipe  Line  Company 
CAG-29. 
Docket  No  PR90-5-000.  Seagull  Shoreline 
System 
CAG-SO. 
Docket  No  RP9(V-*4-O00,  Texas  Sea  Rim 
Pipeline.  Inc 

CACr-31 

Docket  Nos  ST8a-3008-000,  ST88-W82- 
000.  ST89-292-000,  ST89-M9-000,  ST89- 
2645-000,  ST90-881-000  and  ST90-882- 
000.  The  Tekas  Corporation 
CAC-32 
Docket  No.  GP88-27-000.  State  of 
Louisiana.  Department  of  Natural 
Resources.  Office  of  Conservation. 
Docket  No.  NGPA  88-0121,  Quintana 
Petroleum  Corporation.  Maryland 
Company  No.  11  Well.  FERC  Control  No, 
ID86-13465 
CAG-33. 
Docket  No.  GP8»-3-000.  Colorado 
Interstate  Gas  Company 
CAG-34. 
Docket  No  CP8a-180-^4.  Texas  F,astem 
Transmission  Corporation 
CAG-35. 
Docket  No.  CP90- 1661 -001.  South  Georgia 
Natural  Gas  Company 
CAG-36 
Docket  No.  CP90- 101 4-001,  Panhandle 
Eastern  Pipe  Line  Company  and  Pan  Gas 
Storage  Company,  d.b.a  Southwest  Gas 
Storage  Company 
CAG-37. 

Docket  No.  CP90-706-001,  Wyoming 
Interstate  Company.  Ltd. 
CAG-38. 
Docket  No  CP90-i;d81-001.  El  Pusu  Natural 
Gas  Company 
CAG-39. 

Docket  No.  CP90- 1269-001.  FJ  P«80  Natural 
Gas  Company 
CAG-40 
Docket  Nos.  CP87-407-004  and  RP86-136- 
006.  Ndtional  Fuel  Gas  Supply 
Corporation 
CAG-41. 

Docket  Nos.  CPb7 -389-005.  CP88-22S-003. 
CP88--59-004,  CP89-15e2-001.  CP90-i:i- 
001.  CP?»-9e9-001  and  CP90-1 380-001, 
National  Fuel  Gas  Supply  Corpiration 
CAG-42 
Docket  No  CP88-621-002.  High  Island 
Offshore  System 
CAC-43. 

Docket  No  CP89-2174-000.  Arkia  Energy- 
Resources,  a  Division  of  Arklu,  Inc. 
CAG-t4 

Omitted 
CAC-45. 


Docket  Nos.  CP8ft-637-000.  001.  002.  004 

and  005,  ANR  Pipeline  Company 
Docket  Nos.  CP86-176-000,  001,  and  002 

Indiana  Ohio  Pipeline  Company  and 

Trunkline  Gas  Company 
Docket  No.  CP90-1728-000,  Great  Lakes 

Gas  Transmission  Company 
Docket  Nos.  CP8fr-638-000.  001  and  002 

CNG  Transmission  Corporation 
Docket  Nos.  CP90-687-000  and  001, 

Transcontinental  Gas  Wpe  Line 

Corporation 
Docket  Nos.  CP90-688-000  and  001,  T^xas 

Gas  Transmission  Corporation 
CAG-46. 
Docket  Nos.  CP90-1 372-000,  CP90-1373- 

000,  CP90-1374-000  and  CP9O-1375-00a 

Aitamont  Gas  Transmission  Company 
CAC-47. 
Docket  Nos.  CP89-46O-O00.  001  and  CP90- 

1-000.  Pacific  Gas  Transmission 

Company 
CAG-48. 
Docket  No.  CP90-1 383-000,  Natural  Gas 

Pipeline  Company  of  America 
CAG-49. 
Docket  No.  CI^90-2294-000.  Transwestem 

Pipeline  Company 
CAC-50. 

Docket  No.  CP91-792-000.  Colorado 

Interstate  Gas  Company 
CAG-51. 
Docket  No.  CP91-643-000.  Viking  Ghs 

Transmission  Company 

c:ag-52. 

Docket  No.  CP91-e93-000.  United  Gas  Pipe 
Line  Company 
CAO-53. 
Docket  No.  CP91-696-000.  Colorado 
Interstate  Gas  Company 
CAG-54. 
Docket  No.  CP91-50-000,  Sumas  Energy. 
Inc. 
CAG-55 
Docket  No.  RP91-1 1-002.  ArkIa  Energy 
Resources,  a  Division  of  Arkla.  Inc. 

Hydro  Agenda 

H-1. 

Reserved 

Electric  .\genda 

E-1 

Re.stTved 

Oil  and  Gas  Agenda 

I. 

Pipeline  Rate  Matters 
PR-1. 

Docket  No.  RMyl-3-OOa  Revisions  to 
Regulations  Governing  Self- 
Implementing  Transportation  Under  Part 
2M  of  the  Commission's  Regulation. 
Notice  of  Proposed  Rulemaking, 
PR-2. 

Docket  .No.  RM91-2-001,  Mechanism  for 
Passthrough  of  Pipeline  Take-or-Pay 
Bayout  or  Buydown  Costs 

Docket  Nos.  RP88-80-014.  RP88-223-006, 
RP88-251-007.  RP89-150-004,  RP89-153- 
003,  RP89-154-002.  RP8»-184-O02,  RP90- 
73-002,  RP90-96-002,  TM89-3-17-002, 
TM89-4-1 7-002.  TM89-7-1 7-001,  TMSS- 
6-17-001,  TM89-10-1 7-001.  TMe9-ll-17- 
001.  TM89-1 2-1 7-001.  TM90-3-17-001 
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and  TM90-7-1 7-002,  Texas  Eastern 
Transmission  Corporation 

Docket  Nos.  RP86-1 19-016.  TA84-2-fr-016 
and  TA85-1-6-004,  Tennessee  Gas 
Pipeline  Company 

Docket  No.  RP88-205-006.  Alabama- 
Tennessee  Natural  Gas  Company.  Order 
on  rehearing 

//.  Producer  Matters 

PF-1. 
Reserved 

///.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

Lois  D.  CashelL 

Secretary. 

[FR  Doc.  91-973  Filed  1-10-91:  3:56  pm) 

BtU.INQ  CODE  (717-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C,  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  Januarj- 15, 1991,  to  consider  a 
notice  regarding  Citibank  (Delaware). 
New  Castle,  Delaware,  d/b/a  CitiDel 
Insurance,  a  division  of  Citibank 
(Delaware). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  S.'JO— 17th  Street 
NW.,  Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation 
at  (202)  89a-6757. 

Dated;  January  9,  1991. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  91-883  Filed  1-10^91;  9:21  am] 

BiLUNO  COOC  S714-01-M 

FEDERAL  HOUSING  FINANCE  BOARD 
TIME  ANC  DATE:  10:00  a.m.,  Tuesday. 
January  15, 1991, 

PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NA/V„  Washington,  DC  20006. 
status;  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public, 
MATTERS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  THE  PUBLIC:  The 
Board  will  consider  the  following: 

(1)  Federal  Home  Loan  Bank  System 
Monthly  Financial  Report: 

(2)  Office  of  Finance  Monthly  Report: 

(3)  Federal  Home  Loan  Bank  System  Fourth 
Quarter  and  1990  Dividends  Report: 


(4)  Federal  Home  Loan  Bank  System  New 
Membership  Report: 

(5)  Affordable  Housing  Program:  1990 
Report;  Community  Support  Advance  Notice 
of  Proposed  Rulemaking. 

PORTIONS  CLOSED  TO  THE  PUBUC:  The 

Board  will  consider  the  following: 

(1)  Federal  Home  Loan  Bank  System 
Operations  and  Management: 

(2)  Appointment  of  Federal  Home  Loan 
Bank  Chairmen,  Directors  and  Presidents: 

(3)  Federal  Home  Loan  Bank  Examination 
Policy; 

(4)  Board  Management  Issues. 

The  above  matters  ai^  exempt  under 
one  or  more  of  sections  552b(c)  (2),  (6) 
and  (8)  of  title  5  of  the  United  States 
Code.  5  U.S.C,  S  552b(c)  (2).  (6)  and  (8), 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Leonard  H.O.  Spearman. 
Jr.,  Executive  Secretary  to  the  Board, 
(202)  408-2574, 
).  Stephen  Britt, 
Executive  Director 
[FR  Doc.  91-969  Filed  1-10-91:  3:47  pm) 

BILUNO  coot  STiB-OI-ll 


R90-1.  This  meeting  is  closed  to  the 
pubhc  pursuant  to  section  552(c)(3)  and 
(10)  of  title  5,  United  States  Code; 
section  410(c)(4)  of  Title  39,  United 
States  Code;  and  section  7.3(c)  and  (j)  of 
Title  39,  Code  of  Federal  Regulations. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary 
[FR  Doc.  91-963  Filed  1-10-91;  3:0*  pm] 

BILUNO  CODE  7710-12-11 


FEDERAL  HOUSING  RNANCE  BOARD 

TIME  AND  DATE:  8:30  a.m..  Wednesday. 

January  16, 1991. 

PLACE:  Board  Room,  Second  Floor, 

Federal  Housing  Finance  Board,  1777  F 

Street,  NW.,  Washington.  DC  20006. 

STATUS:  Closed  Meeting. 

MATTERS  TO  BE  CONSIDERED:  The  Board 

will  consider  approval  of  the  1991 

budgets  for  the  Federal  Home  Loan 

Banks  and  the  Office  of  Finance. 

The  above  matter  is  exempt  under 
section  552(c)i9)(B)  of  title  5  of  the 
United  States  Code.  5  U.S.C. 
§  552b(c)(9)(B), 
CONTACT  PERSON  FOR  MORE 

information:  Leonard  H.O.  Spearman. 

Jr.,  Executive  Secretary  to  the  Board. 

(202)  408-2574. 

).  Stephen  Britt 

E\ecutive  Director 

[FR  Doc,  91-969  Filed  1-10-91;  3:47  pm] 

BILUNO  COOC  6726-01-11 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  a  meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (30  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  special  meeting 
at  9:00  a.m.  on  Tuesday,  January  22, 
1991,  in  the  Benjamin  Franklin  Room. 
11th  floor,  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza.  SW., 
Washington.  DC.  The  Board  will 
consider  the  Postal  Rate  Commission's 
recommended  decision  in  Docket  No. 


RESOLUTION  TRUST  CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  1108  a.m.  on  Tuesday,  January  8, 
1991.  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  staff  recommendations 
regardmg  certain  contracting  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C.  Hove.  Jr., 
concurred  in  by  Chairman  L.  William 
Seidman.  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currenr y).  and 
Director  T.  Timothy  Ryan.  |r  (Director 
of  the  Office  of  Thrift  Supervision),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  pubHc  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authonty  of  subsections  (c)(4).  (c)(9)(B), 
and  (c)(io)  of  the  'Government  in  the 
Sunshine  Act"  (5  U.S.C.  552bl). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550— 
17th  Street,  N.W.,  Washington,  DC 

Dated:  January  10, 1991. 
Resolution  Trubt  Corporation 
John  M.  Buckley.  |r., 
Executive  Secretary. 
[FR  Doc.  91-964  Filed  1-10-91.  3«4  pm] 

BILLING  COOC  671*-01-ll 


RESOLUTION  TRUST  CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  will  meet  in  open 
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session  following  the  FDIC  open  session 
beginning  at  2:00  p.m.  on  Tuesday 
January  15. 1991  to  consider  the 
following  matter 

Summary  Agfrnda: 
No  Casea 
Dmcussion  Agenda: 

\.  Memorandum  re:  Revisiun*  lo  the  R1 C  » 
Standard  Asset  Management  and 
Disposition  Agreement  (SAMOA) 

The  meeting  will  be  held  in  the  B<wrd 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Strept, 
N.W..  Washington.  DC. 

Requests  for  further  infornidtiun 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr.,  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  416-7282 

Dated:  January  9. 1991. 
Resolution  Trust  Corporation 
lohn  M.  BncUey.  |r.. 
ExecutivB  Secretary. 
(FR  DtK.  91-927  Filed  1-1(M»1   M5pm| 
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DEPARTMENT  OF  THE  IhfTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  101S-AA93 

Migratory  Bird  Hunting:  Nationwide 
Requirement  To  Use  Nontoxic  Shot 
For  The  Taltlng  of  Waterfowl,  Coots, 
and  Certain  Other  Species  Beginning 
in  the  1991-92  Hunting  Season 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  use  of  lead  shot  in 
waterfowl  hunting  poses  an  unnecessary 
risk  to  certain  migratory  birds  because 
when  the  spent  shot  is  consumed  it  often 
produces  lead  poisoning  and  death. 
Accordingly,  this  rule  proposes  to 
conclude  the  implementation  program 
that  began  in  1986  to  phase-in 
nationwide  the  requirement  to  use 
nontoxic  shot  for  all  taking  of 
waterfowl,  coots  and  certain  other 
species  by  the  1991-92  hunting  season. 
DATES:  Comments  on  this  proposal  will 
be  accepted  until  February'  13, 1991 
ADDRESSES:  Submit  comments  to 
Director  (FW'S/MBMO).  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior.  634  Arlington  Square, 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Keith  A.  Morehouse.  Staff  Specialist. 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Ser\ice.  634 
Arlington  Square.  Washington.  DC  20240 
(703/358-1773). 

SUPPLEMENTARY  INFORMATION:  This  rule 
would  implement  the  final  year  of  the  5- 
year  component  of  the  strategy  to  phase 
in  a  nontoxic  shot  requirement  for 
waterfowl  hunting  nationwide  by  the 
1991-92  season,  as  set  out  by  the 
preferred  alternative  of  the  Final 
Supplementary  Environmental  Impact 
Statement  (SEIS)  on  the  Use  of  Lead 
Shot  For  Hunting  Migratory  Birds  in  the 
United  States.  This  SEIS  was  published 
in  lune  of  1986  (FES  86-16).  The  SEIS 
and  consequent  rulemakings  imposing 
nontoxic  shot  requirements  result  from 
the  Secretary  of  Interior's 
responsibilities  under  the  Migratory  Bird 
Treaty  Act.  as  amended  (16  U.S.C.  Vol  et 
seq.:  40  Stat.  755),  and  the  Endangered 
Species  Act  (ESA)  of  1973,  as  amended 
(16  U.S.C.  1531-1543:  87  Stat.  884),  to 
decide  whether,  where  and  how 
migratory  bird  hunting  will  be  allowed. 
A  critical  element  in  the  Department  of 
Interior's  deliberations  and  decision  to 
implement  and  enforce  regulations 
establishing  nontoxic  shot  zones 


nationwide  has  been  the  determination 
thai  lead  poisoning  resulting  from 
waterfowl  hunting  is  a  significant 
annual  mortality  factor  in  certain 
misratorv  birds. 

Information  detailing  the  scientiric 
basis  for  concluding  that  lead  shot  from 
waterfowling  is  causing  lead  poisoning 
in  certain  migratory  birds  and  the 
development  of  the  strategy  to  eliminate 
lead  toxicity  as  a  major  mortality  factor, 
including  discussions  of  the  issues  for 
and  against  lead/steel  shot,  appears  in 
the  SEIS  and  the  preamble  to  the 
proposed  rule  on  the  criteria  and 
schedule  for  implementing  nontoxic  shot 
zones  for  l')H"-88  and  subsequent  years 
published  in  the  Federal  Register  on 
June  27,  1986  (51  FR  2J444).  The  final 
rule  for  that  p.-opusfd  rule  was 
published  in  the  Federal  Register  on 
November  21, 1986  (51  FR  42103). 
Information  on  the  justificatijn  for 
selecting  this  strategy  has  also  been  set 
out  in  the  Final  SEIS  (Alternative  VII3J, 
the  June  27.  lti86,  proposed  rule  and  in 
the  Record  of  Decision  confirming  the 
preferred  alternative  published  in  the 
Federal  Register  on  August  20, 1986  (51 
FR  29673).  Additional  information 
relating  to  the  imposition  of  nontoxic 
shot  zones  nationwide,  according  to  the 
5-year  schedule,  is  contained  in  the  final 
rules  for  the  1987-88.  1988-69,  1989-90 
and  1990-91  waterfowl  hunting  seasons 
published  in  the  Federal  Register  on 
Tuesday,  (uly  21. 1987  (52  FR  27352). 
Tuesday,  June  28.  19vH8  (33  FR  24284). 
Thursday.  April  13.  1989  (54  FR  14814) 
and  Thursday.  August  16,  1990  (55  FR 
33626),  respectively. 

The  remaining  counties  scheduled  to 
convert  in  their  entireties  to  nontoxic 
shot  use  in  the  1991-92  waterfowl 
season  are  those  counties  having  had  an 
average  annual  waterfowl  harvest  of  5 
or  less  per  square  mile  over  the  10-year 
period  1971-80.  as  referenced  by  Carney 
et  ai  1983  (Distribution  of  waterfowl 
species  harvested  in  States  and  counties 
during  1971-80  hunting  seasons.  U.S. 
Fish  and  Wildlife  Service,  Spec.  Sci 
Rpt.-Wildl.  No.  254,  Washington.  DC 
20240).  Counties  converting  in  the  last 
year  of  implementation  are  not  listed  in 
appendix  N  of  the  SEIS,  as  they  were  for 
previous  years. 

In  addition,  the  public  is  reminded  in 
this  document  that  50  CFR  sections: 
20.101,  (Seasons,  limits  and  shooting 
hours  for  Puerto  Rico  and  the  Virgin 
Islands);  20.102,  (Seasons,  limits  and 
shooting  hours  for  Alaska):  and  20.105. 
(Seasons,  limits  and  shooting  hours  for 
waterfowl,  coots  and  gallinules).  have 
provisions  for  nontoxic  shot  use  that 
take  effect  in  the  1991-92  waterfowl 
hunting  season.  Hunters  in  Puerto  Rico 
and  the  Virgin  Islands  will  be  required 


to  use  nontoxic  shot  for  hunting 
waterfowl,  coots  and  certain  other 
species  (as  applicable).  The  State  of 
Alaska  will  convert  statewide  to 
nontoxic  shot  use  for  waterfowl  hunting. 
Section  20.105  of  .50  CFR  provides  that 

areas  of  the  United  States 

outside  thp  State  boundaries,  i.e..  the 
United  States'  territorial  waters 
seaward  of  county  boundaries,  and 
including  coastal  waters  claim.ed  by  the 
separate  States,  if  not  already  included 
under  the  zones  contained  in  §  20.108. 
are  designated  for  the  purposes  of 
S  20.21(i)  as  nontoxic  shot  zones  for 
waterfowl  hunting  beginning  in  the 
1991-92  season."  All  of  the  waterfowl 
harvest  natimwide  will  occur  in 
nontoxic  shot  zones  in  the  1991-92 
hunting  season. 

In  summary,  this  rule  proposes  to 
amend  §  20,100  of  50  CFR  to  expand  the 
existing  nontcxic  shot  requirement  for 
the  1991-92  waterfowl  hunting  season 
nationwide. 

Economic  Effect 

Executive  Order  122*n,  "Federal 
Regulation,"  of  February  17, 1981, 
requires  the  preparation  of  regulatory 
impact  analyses  for  major  rales.  A  major 
rule  is  one  likely  to  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  The  Regulator^' 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
numtier  of  small  entities,  which  includes 
small  businesses,  organizations  and/or 
governmental  jurisdictions. 

In  accordance  with  Executive  Order 
12291.  a  determination  has  been  made 
that  this  rule  is  not  a  major  rule.  In 
accordance  with  the  Regulatory 
Flexibility  Act.  a  determination  has 
been  made  that  this  rule,  if  implemented 
without  adequate  notice,  could  result  in 
lead  shot  ammunition  supplies  for  which 
there  could  be  no  local  demand. 
Conversely,  nontoxic  shot  zones  could 
conceivably  be  established  where  little 
or  no  nontoxic  shot  ammunition  would 
be  available  to  hunters.  The  Fish  and 
Wildlife  Service  believes,  however,  that 
adequate  notice  has  been  provided  and 
that  sufficient  supplies  of  nontoxic  shot 
ammunition  will  be  available  to  hunters. 
Therefore,  this  rule  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
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Paperwork  Reduction  Act 

This  rule  will  not  result  in  the 
collection  of  information  from,  or  place 
recordkeeping  requirements  on,  the 
public  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C1  of  the  National 
Environmental  Policy  of  1969  (42  U.S.C. 
4332(C)),  a  Final  Environmental 
Statement  (FES)  on  the  use  of  steel  shot 
for  hunting  waterfowl  in  the  United 
States  was  published  in  1976.  As  stated 
above,  a  supplement  to  the  FES  was 
completed  in  )une  1986.  In  this 
supplement,  pursuant  to  the  ESA,  a 
"section  7"  biological  consultation  was 
carried  out  on  the  potential  impacts  of 
the  provisions  of  this  mle  on  bald 
eagles.  The  "section  7"  biological 
opinion  concluded  that  implementation 
of  the  preferred  alternative  would  not  be 
likely  to  jeopardize  the  continued 
existence  of  the  bald  eagle.  Also,  a 


"section  7"  biological  opinion  has 
concluded  that  the  action  being  carried 
out  is  not  likely  to  jeopardize  the 
continued  existence  of  the  Aleutian 
Canada  goose. 

Authorship 

The  primar\'  author  of  this  proposed 
rule  is  Dr.  Keith  A.  Morehouse,  Office  of 
Migratory  Bird  Management,  working 
under  the  direction  of  Thomas  J.  Dwyer, 
Chief 

List  of  Subjects  in  50  CFR  Part  50 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation.  Wildlife. 

Accordingly,  Part  20,  Subchapter  B. 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  part  20 
would  continue  to  read  as  follows: 


Authority:  Migrator>'  Bird  Treaty  Act  of 

luly  3.  1918(40  Stat  "55:  16  U  S  C  701-7111, 
and  the  Fish  and  VVildHfe  Improvement  Act 
of  19"8  (92  Stat.  3112.  16  L'  S  C.  712). 

2.  Section  20.108  would  be  revised  to 
read  as  follows: 

§  20.108    Nontoxic  shot  zones. 

Beginning  September  1,  1991.  the 
cont;guous  48  United  States,  and  the 
States  of  Alaska  and  Hawaii,  the 
Territories  of  Puerto  Rico  and  the  Virgin 
Islands,  and  the  territorial  waters  of  the 
United  States,  are  designated  for  the 
purpose  of  §  20.21!)')  as  nontoxic  shot 
zones  for  hunting  waterfowl,  coots  and 
certain  other  species.  "Certain  other 
species"  refers  to  those  species,  other 
than  waterfowl  or  coots,  that  are 
affected  by  reason  cf  being  included  in 
aggregate  bags  and  concurrent  seasons. 

Ddlfd  December  It.  1P90 
Bruce  Blanchard, 

Acting  Director.  Fish  and  Wildlife  Senice. 
[FR  Dor  91-«10  Filed  1-11-91:  8:45  am) 
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DCPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlifa  Senrica 

50  CFR  Part  17 

RIN  101S-AB36 

Endangered  and  Threatened  WildWf  e 
and  Plants;  Determination  of 
Endangered  Status  for  Three  Species 
of  Remya,  a  Genus  of  Hawaiian  Plants 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  three 
species  of  the  genus  Remya.  a  genus  of 
plants  endemic  to  the  islands  of  Kauai 
and  Maui.  Hawaiian  Islands,  to  be 
endangered  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act].  Predation  by  grazing 
and  browsing  feral  and  domesticated 
animals,  degradation  of  habitat  through 
trampling  and  rooting  by  these  animals, 
and  competition  from  naturalized  exotic 
species  of  plants  are  the  greatest 
immediate  threats  to  the  survival  of 
these  species.  This  rule  implements  the 
protection  provided  by  the  Act  for  the 
three  species  of  this  genus. 
EFFECTIVE  DATE:  February  13. 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Sen,ice.  300  Ala  Moana  Boulevard,  room 
6307,  P.O.  Box  50167,  Honolulu,  Hawaii 
96850. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ernest  F.  Kosaka.  Field  Office 
Supervisor,  at  the  above  address  (808/ 
541-2749  or  FTS  551-2749). 
SUPPt^MENTARY  INFORMATION: 

Background 

Remya.  a  genus  in  the  aster  family 
(Asteraceae),  comprises  three  species 
and  is  endemic  to  the  Hawaiian  Islands. 
The  gepiis  wes  described  in  1876  by 
Geor£;L»  beniham  in  Bentham  and 
Hooker's  Genera  plantarvm  (Bentham 
1876).  and  was  named  in  honor  of 
Ezechiel  Jules  Remy,  a  French  naturalist 
and  ethnobotanist  who  visited  Hawaii 
twice  during  an  extended  trip  around 
the  world  from  1851  to  1363. 

The  members  of  this  genus  are  small 
perennial  shrubs,  about  90  centimeters 
(cm)  (3  feet)  tall,  with  many  slender, 
sprawling  or  scandent  to  weakly  erect 
branches.  The  branches  are  glabrous  in 
R.  montgomeryi.  but  covered  with  a  fine 
tan  fuzz  near  their  tips  in  the  other  two 
species.  The  leaves  are  narrow,  up  to 
about  15  cm  (6  inches  (in))  long,  and  are 


bunched  at  the  ends  of  the  branches. 
The  leaves  are  coarsely  toothed  along 
the  edges,  and  are  green  on  the  upper 
surface.  The  lower  surface  is  greed  in  R. 
montgomeryi,  while  in  the  other  two 
species  it  is  covered  with  a  dense  mat  of 
fine  white  hairs.  The  flowers  are  small, 
about  0.7  cm  (0.3  in)  In  diameter,  dark 
yellow,  and  densely  clustered  at  the 
ends  of  their  stems  (Wagner  et  al.  1990). 

Remya  grows  chiefly  on  steep,  north 
or  northeast-facing  slopes  between  850 
to  1,250  meters  (2,800  to  4,100  feet)  in 
elevation.  Remya  kauaiensis  and  R. 
mauiensis  are  found  primarily  in  mixed 
mesophytic  forests,  or  the  remnants  of 
such  forests.  Remya  montgomeryi  and 
one  known  population  of  R.  kauaiensis 
grow  on  the  steep  cliffs  below  the  rim  of 
Kalalau  Valley,  which  although  at  the 
edge  of  a  mesic  forest,  receives 
considerably  more  moisture  than  do  the 
other  populations  of  the  genus  (Herbst 
1988). 

Until  1985,  there  were  two  known 
species  of  Remya.  R.  kauaiensis  and  R. 
mauiensis,  both  described  in  1888 
(Hillebrand  1888).  Remya  kauaiensis. 
which  is  endemic  to  the  island  of  Kauai, 
can  be  distinguished  from  the  Maui 
Island  species,  R.  mauiensis,  by 
characters  of  the  leaf;  the  leaf  blade  of 
R.  kauaiensis  is  2  to  3  times  longer  than 
wide,  has  a  cuneate  base,  and  a  petiole 
(stem  of  leaf)  1.3  to  2.3  cm  (0.5  to  0.9  in) 
long.  The  leaf  blade  of  Remya  mauiensis 
is  5  to  12  times  longer  than  wide,  has  a 
long-attenuate  base,  and  a  petiole  of 
less  than  1  cm  (0.4  in)  long.  Apparently 
neither  species  has  been  common  during 
historical  times,  and  they  rarely  have 
been  collected. 

Remya  kauaiensis  was  first  collected 
prior  to  1871  by  Valdemar  Knudsen  at 
"Waimea"  on  Kauai.  Knudsen  sent  the 
specimen  to  William  Hillebrand,  a 
Honolulu  physician,  who  described  it  as 
a  new  species.  It  was  next  collected 
more  than  80  years  later,  in  1952,  by 
Otto  Degener  in  Kokee  State  Park, 
Kauai.  The  species  was  considered 
extinct  until  1983  when  it  was 
rediscovered  by  Galen  Kawakami.  a 
forester  on  Kauai  who  discovered  two 
small  populations  also  in  the  Kokee 
area.  Two  addition  small  populations 
were  discovered  in  the  same  general 
area  in  1985.  and  a  third  just  below  the 
rim  of  Kalalau  Valley  in  1986  by 
Timothy  Flynn  of  the  National  Tropical 
Botanical  Garden.  In  1988  a  sixth 
population  was  found  in  the  Kokee  area 
by  the  Hawaii  Heritage  Program.  A 
seventh  population  was  discovered  in 
the  Kokee  area  in  1990  by  Steven 
Perlman  of  the  Hawaii  Plant 
Conservation  Center. 

Remya  mauiensis  was  collected  twice 
by  William  Hillebrand  on  West  Maui 


between  1851  and  1871.  and  again  in 
1920  by  Charles  Forbes,  also  on  West 
Maui.  It  also  was  thought  to  be  extinct 
until  its  rediscovery  in  1971  by  LE. 
Bishop.  W.  Gagne,  and  S.  Montgomery 
on  the  slopes  of  Manawainui  Gulch. 
West  Maui.  More  recently,  a  small 
population  has  been  found  in  an 
adjacent  gulch. 

Remya  montgomeryi  was  discovered 
in  1985  by  Steven  Montgomery  on  the 
sheer,  virtually  inaccessible  cliffs  below 
the  upper  rim  of  Kalalau  Valley,  Kauai, 
and  presently  is  known  only  from  that 
population  (Wagner  et  al.  1990).  It  was 
described  as  a  new  species  in  1987 
(Wagner  and  Herbst  1987).  and  can  be 
distinguished  from  the  other  two  species 
of  the  genus  by  its  glabrous  branch  tips 
and  undersides  of  its  leaves.  All  known 
populations  of  the  three  species  of  this 
genus  grow  on  State-owned  land. 

Because  of  the  sprawling  habit  of  the 
members  of  this  genus,  and  the  often 
dense  growth  of  the  surrounding 
vegetation,  it  is  difficult  to  determine  the 
exact  number  of  individuals  in  a 
population;  however,  estimates  have 
been  made.  Remya  Kauaiensis  is  known 
from  seven  populations  in  the  Kokee 
area  of  Kauai.  The  populations  range 
from  fewer  than  10  to  fewer  than  100 
plants  each,  with  an  estimated  total  of 
fewer  than  200  individuals,  distributed 
within  a  total  area  of  less  than  1  hectare 
(ha)  (2  acres  (ac))  (Hawaii  Plant 
Conservation  Center  (HPCC)  1990;  T. 
Flynn,  Assistant  Botanist,  National 
Tropical  Botanical  Garden,  Lawai, 
Kauai,  pers.  comm.,  1990;  S.  Perlman. 
Plant  Collector,  HPCC,  Lawai,  Kauai, 
pers.  comm.,  1990).  Remya  mauiensis  is 
known  from  two  small  populations 
occupying  less  than  one  ha  (two  ac)  on 
adjacent  ridges  on  West  Maui;  there 
appear  to  be  seven  plants  in  one 
population  and  two  in  the  other  (Robert 
Hobdy,  Forester,  State  Division  of 
Forestry  and  Wildlife,  Wailuku,  Maui, 
pers.  comm..  1990).  Remya  montgomeryi 
is  known  from  a  single  population  on  the 
rim  of  Kalalau  Valley,  Kauai;  its  exact 
size  is  unknown,  but  it  consists  of  fewer 
than  50  plants  (S.  Montgomery,  Bishop 
Museum,  pers.  comm..  1990)  within  an 
area  of  0.2  ha  (0.5  ac)  (T.  Flynn.  pers. 
comm.,  1990). 

Stochastic  extinction  by  virtue  of  the 
extremely  small  size  of  the  populations 
coupled  with  a  limited  distribution  of 
the  remaining  populations  threatens 
these  species.  The  limited  gene  pool 
may  depress  reproductive  vigor,  or  a 
single  environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  individuals.  However,  the 
primary  threat  to  the  members  of  this 
genus  is  the  loss  and  degradation  of 
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their  habitat  due  to  the  introduction  of 
alien  plants  and  animals. 

Federal  government  action  on 
members  of  this  genus  began  as  a  result 
of  section  12  of  the  Act.  which  directed 
the  Secretary  of  the  Smithsonian 
Institution  to  prepare  a  report  on  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States,  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9. 1975.  In  this 
document,  R.  kauaiensis  was  included 
as  extinct  or  probably  extinct,  and  R. 
mauiensis  was  treated  as  endangered. 
On  July  1. 1975.  the  Service  published  a 
notice  in  the  Federal  Register  (40  FR 
27823)  accepting  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act.  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976.  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523)  to  determine  approximately 
1.700  vascular  plant  species,  including  R. 
kauaiensis  and  R.  mauiensis,  to  be 
endangered  pursuant  to  section  4  of  the 
Act.  The  list  of  1,700  plant  taxa  was 
assembled  on  the  basis  of  comments 
and  data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No  94-51  and  the 
July  1, 1975,  Federal  Register 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978,  Federal 
Regbter  publication  (43  FR  17909).  In 
1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  that 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  an  updated  notice 
of  review  for  plants  on  December  15, 
1980  (45  FR  82479)  including  R. 
mauiensis  as  a  category  1  candidate 
(taxa  for  which  data  in  the  Service's 
possession  indicated  a  listing  proposal 
is  warranted),  and  R.  kauaiensis  as  a 
category  1*  candidate,  meaning  that  a 
listing  proposal  was  warranted  but  that 
the  species  possibly  was  extinct.  In  the 
September  27, 1985"  (50  FR  39525)  notice 
of  review,  both  species  were  considered 
category  1  candidate  species.  Remya 
montgomeryi  was  not  included  in  any  of 
the  notices  of  review  because  it  was  not 
published  as  a  new  species  until  1987. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 


certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13. 
1982.  be  treated  as  having  been  newly 
submitted  on  that  date.  The  latter  was 
the  case  for  R.  mauiensis  and  R. 
kauaiensis  because  the  Service  had 
accepted  the  1975  Smithsonian  report  as 
a  petition.  On  October  13. 1983,  the 
Service  found  that  the  petitioned  listing 
of  these  species  was  warranted,  but 
precluded  by  other  pending  listing 
actions,  in  accordance  wdth  section 
4(b)(3)(B)(iii)  of  the  Act:  notification  of 
this  finding  was  published  on  January 
20, 1984  (49  FR  2485).  Such  a  finding 
requires  the  petition  to  be  recycled, 
pursuant  to  section  4(b)(3)(C)(i)  of  the 
Act.  The  finding  was  reviewed  in 
October  of  1984, 1985, 1986, 1987,  and 
1988.  The  October  2. 1989,  proposal  of 
the  three  species  of  Remya  to  be 
endangered  (54  FR  40447)  constituted 
the  final  12-month  finding  for  these 
species. 

Summary  of  Conunents  and 
Reconunendations 

In  the  October  2, 1989,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  public 
comment  was  published  in  "The  Garden 
Island"  on  October  23, 1989,  and  in  the 
"Maui  News"  on  October  22, 1989. 

Seven  letters  of  comment  were 
received,  including  one  from  another 
Federal  agency,  two  from  State 
agencies,  and  four  from  environmental 
groups.  The  Federal  agency  and  one  of 
the  State  letters  acknowledged  receipt 
of  copies  of  the  proposed  rule,  but  had 
no  comments,  and  the  four 
environmental  groups  expressed  support 
for  the  proposal.  The  State  Department 
of  Land  and  Natural  Resources 
supported  listing  R.  mauiensis.  but  did 
not  slate  a  position  on  the  other  two 
species.  The  Department  suggested  that 
there  may  be  additional  populations  of 
one  or  both  of  the  two  Kauai  species. 
The  Service  contacted  two  field 
botanists  active  on  the  island  of  Kauai; 
neither  were  aware  of  any  Remya 
populations  not  included  in  this  final 
rule.  While  all  potential  habitat  has  not 
been  searched  for  these  species,  the 
results  of  botanical  exploration  of  the 
region  to  date  demonstrate  that  these 
species  are  quite  uncommon.  One 
environmental  group  cited  several 


population  estimates  that  differ  from 
those  in  this  final  rule.  The  population 
estimates  in  this  document  are  the  most 
current  and  most  reliable.  Two  of  the 
environmental  groups  encouraged  the 
Service  to  designate  critical  habitat  for 
these  species.  Critical  habitat  is  not 
being  designated  at  this  time  as  such  a 
designation  would  result  m  no  known 
benefit  and  may  be  detrimental  to  the 
species.  Publishing  a  detailed 
description  and  map  of  these  species' 
habitats  would  stimulate  public  interest 
and  make  the  species  more  vulnerable 
to  vandalism  and  takmg  by  collectors  of 
rare  plants  or  by  curiosity  seekers.  Also, 
as  the  plants  grow  mostly  on  steep 
slopes,  visits  to  the  area  by  individuals 
wishing  to  see  or  photograph  a  rare 
plant  could  result  m  severe  erosion 
problems. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  al!  information 
available,  the  Service  has  determined 
that  the  three  species  of  Remya  should 
be  classified  as  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
(16  U.S.C.  1533)  and  regulations  (30  CFR 
part  424)  promulgated  to  implement  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Remya  kauaiensis 
Hillebr..  Remya  mauiensis  Hillebr. 
(Maui  remya).  and  Remya  montgomeryi 
W.L  Wagner  &  Herbst  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  The  native  plant 
communities  and  habitats  of  the 
Hawaiian  ecosystem  have  steadily 
degraded  since  man's  comparatively 
recent  arrival  in  the  islands,  primarily  as 
a  result  of  the  introduction  of  alien 
species  of  plants  and  animals.  The 
widespread  destruction  of  Hawaii's 
native  Hora  by  domestic  and  feral 
animal  predation  and  trampling  is  well 
documented  (Cuddihy  and  Stone  1990) 
and  they  specifically  threaten  the 
survival  of  these  species  as  well.  It  is 
clear  that  habitat  well  suited  for  Remya 
and  likely  within  its  former  range  has 
been  destroyed  or  degraded  by  cattle, 
goats,  pigs,  and.  in  the  case  of /J. 
kauaiensis.  deer,  and  that  most  of  the 
extant  populations  oi  Remya  are  now 
found  growing  only  in  areas  relatively 
inaccessible  to  these  animals.  Brovksing 
and  grazing  by  feral  and  domesticated 
animals  have  impacted  the  Remya 
species  and  their  habitat  through 
outright  destruction  of  the  plants  and 
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spcoodahly  boat  acci<i<>ntal  eroiuon  that 
rasulta  from  lb«  loss  of  vegetation 
through  trampling  ami  rooting.  Pr«dation 
on  Um  plants  and  the  concomitant 
habitat  disturbance  has  bvored  the 
invaaioa  and  tpread  of  numerous  more 
eggrcs8iv«,  exotic  speciea  that  may 
compata  for  ipaca.  light,  wuler,  or 
nuthaolB.  Such  exotic  species  have 
repiacad  Reaya  throughout  its 
presumed  {urmer  h<ibitat 

a.  OveruiiJixatJcn  for  coaimerciul. 
r^reatMDoJ,  scientific,  or  educaitofia} 
purposes.  Illegal  collecting  for  scienbBc 
or  horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
r  jre  plants  could  result  from  mcreased 
publicity,  and  would  senousiy  impact 
tiie  species.  As  most  of  the  plants  are 
growing  on  very  sleep  slopes, 
disturbance  of  the  soil  or  destruction  of 
groundcover  plants  due  to  people 
visiting  the  area  would  increase  the 
potential  for  severe  erosion  and  open 
the  area  to  invading  exotic  species. 

C.  Disease  orprvdavon.  Predatioo  is 
considered  to  be  a  major  cause  of  the 
plants'  demise  and  current  precarious 
condition.  Domestic  and  feral  animals 
such  as  cattle,  goats,  pigs,  and  deer  have 
caused  much  damage  and  destniction  of 
the  planU  and  their  habitat  both  through 
direct  predatHm  on  the  plants  and 
through  habitat  disturbance  that  favors 
th«  introduction  and  spread  of  exotic, 
competiag  species  of  non^native  plants. 
The  State  Division  of  Forestry  and 
Wildlife  has  fenced  one  population  of  R. 
n'.auienaJM  to  protect  it  from  cattle. 
Altbougb  the  population  of  Remya 
within  the  exclosure  has  declined,  the 
fence  is  bound  to  be  beneficial  to  the 
species  over  the  long  tenn. 

D.  The  ioadequacy  ofexittmg 
regulatory  mechanisms.  All  known 
Individuals  of  the  species  grow  on  State- 
owned  land  and  most  are  found  within  a 
State  park,  forest  reserve,  oi  plant 
sanctuary.  Current  State  regtdations 
prohibit  the  removal,  destruction,  or 
damage  of  plants  found  on  these  lands. 
Mowevar.  these  regulationa  are  difficult 
to  tnforce  due  to  limited  funding  and 
penoaoaL  Hawaii's  Endan^red  Species 
Act  [fiRS.  Sect  18SD-4(a))  slates  that 
"[a)ny  species  of  wildlife  or  wild  plant 
that  has  been  determined  to  be  an 
endaagered  species  pursuant  to  the 
Endangered  Species  Act  (of  19?3]  shall 
be  deemed  to  be  an  endangered  species 
under  the  proviaiona  of  this 

chapter  *  *  '.**  Therefore,  any  species 
listed  by  the  Federal  government 
automatically  receives  the  additional 
protection  provided  by  the  State 
Endangered  Species  Act.  Further,  the 
State  may  enter  into  agreements  with 
Federal  agencies  to  administer  and 


manage  any  area  re<iuired  for  the 
conservation,  management, 
enhancement,  or  protection  of 
endangered  species  (Sect.  195D-5(c|). 
Funds  for  these  activities  can  be  madi* 
available  under  section  ft  of  the  Act 
(State  Cooperative  Agreoments).  Also, 
the  Federal  Act  would  of{t;r  additional 
protection  to  these  species,  as  it  is  now 
a  violation  of  the  Act  for  any  person  to 
If  move,  cut,  dig  up.  dam.ige.  or  destroy 
an  endangered  plant  m  an  area  not 
under  Federal  jurisdiction  Lo  knowing 
violation  of  any  Stale  law  or  r?)^u!ation, 
or  in  the  course  of  any  violation  of  a 
State  eruninal  trespass  law  Lasting 
under  the  Act  would  initiate  inrjuased 
State  protection  and  augment  State  and 
private  conservation  measures  for  these 
plants  by  providing  for  habitat 
protection  through  recovery  planning. 

E  Other  aaturaJ  or  wanmoik  factors 
affecting  its  conUrn^ed  pxisi&nce.  The 
extremely  small  sne  of  *Jie  extant 
populations,  which  range  from  2  to  less 
than  100  individuals  each,  and  their 
restricted  distributions,  are  considerable 
threat  to  these  species.  The  Hmited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  natural  or  man-caused 
environmental  disturbance  could  easily 
di^stroy  a  significant  percentage  of  the 
known  extant  individuals.  As  many  of 
tlie  remnant  popalatvons,  especially  of 
R.  maiuensis  and  R.  koucier^<!iS.  occur  in 
fireprone  areas  which  are  dry  much  of 
the  year,  they  are  at  nsk  of  extinction  by 
accidental  or  intentionally  set  brjsh 
fires. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  lo  list  the  three 
species  of  the  genus  Remya  as 
endangered.  Ctaly  10  popula'.nns  with  a 
t jtal  cS  less  than  about  250  individuals 
r>;main  in  the  wild,  and  these  face 
threats  of  browsing  and  graiiog  by  feral 
and  domestic  animals,  competition  from 
exotic  species  of  plants,  and  general 
habitat  degradation.  Because  the  three 
species  (coasphsing  the  entire  genus)  are 
each  in  danger  of  extinction  throughout 
s  11  or  a  significant  portion  of  their 
ranges,  they  fit  the  definition  of 
endangered  as  defined  m  the  Act. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximtim  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habita*  of  a  spet^tes  that  is 
considered  to  be  critical  habitat  at  the 
time  the  specie*  is  determined  to  be 
endangered  or  threatened.  The  Service 
fnds  that  designation  of  crifi«-al  habitat 


is  not  presently  jffudent  for  these 
species.  Such  a  ^^termination  would 
r«^3ult  in  no  known  benefit  to  the 
species.  The  publication  of  dewriptions 
and  maps  required  in  a  proposal  for 
critical  habitat  would  increase  the 
degree  of  threat  to  these  plants  from 
possible  take  or  vandahsm  and, 
therefore,  could  contribute  to  their 
decline  and  increase  eniorcement 
probleo»».  The  Hsting  of  species  as  either 
endangered  or  threatened  publicizes  the 
rarity  of  the  plants  and.  thus,  can  make 
these  plants  attractive  to  researchers, 
curiosity  seekers,  or  collectors  ol  rare 
plants.  Also,  as  the  plants  grow  mostly 
on  steep  slopes,  visits  to  the  area  by 
individuals  wishing  to  see  or  photograph 
rare  plants  could  result  in  severe  erosion 
problems,  posing  an  additional  threat  to 
the  species.  All  involved  parties  and  the 
niajor  landowners  have  been  notified  of 
the  general  kication  and  importance  of 
protecting  habitat  of  these  species. 
Protection  of  these  species'  habitat  will 
be  addressed  through  the  recovery 
process.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
these  plants  is  not  prudent  at  this  time; 
such  designation  hkely  wrould  increase 
the  degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  asd 
cooperatioa  with  the  Slates,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
bating.  Since  the  Reaya  species  are 
known  to  occur  oo  State  land, 
cooperation  between  Federal  and  State 
agencies  ia  necessary  to  iwovide  for 
their  conservatioB.  The  protection 
required  of  Federal  agencies  ai»d  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part  below: 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  a*  endangered 
or  direatened,  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulationa  Implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
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402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  Federal  involvement  is 
known  or  anticipated  that  would  affect 
Remya  species  as  all  known  sites  for 
these  plants  are  on  State-owrned  land. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  With 
respect  to  the  species  ot  Remya.  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61, 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  respect  to  any  endangered 
or  threatened  plant,  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  of  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  any  such  species  frcm  areas 
under  Federal  jurisdiction;  mahciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction,  or 
remove,  cut,  dig  up,  or  damage  or 
destroy  listed  plants  in  knowing 
violation  of  any  State  law  or  regulation, 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  can  apply  to  agents  of  the 
Service  and  State  conservation 
ager    es.  The  Act  and  50  CFR  17.62  and 
17.t>J  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few, 


if  any,  trade  permits  would  ever  be 
sought  or  issued,  since  the  species  are 
not  common  in  cultivation  nor  in  the 
wild, 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  432,  Arlington,  Virginia 
22203-3507  (phone  703/358-2104  or  FTS 
921-2104), 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  pursuant  to  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244), 

References  Cited 

Bentham,  G.  1876.  Addenda  et  corrigenda  in 

volumine  secundo.  Compositae.  Pp.  1230- 

1238  in  G.  Bentham  and  J.D.  Hooker, 

Genera  plantarum  •  •  •  Level!  Reeve  & 

Co.,  London. 
Cuddihy,  LW..  and  C.P.  Stone.  1990. 

Alteration  of  native  Hawaiian  vegetation; 

Effects  of  humans,  their  activities  and 

introductions.  Coop.  Natl.  Park  Resources 

Stud.  Unit.  Univ.  Hawaii,  Honolulu,  138  pp. 
Hawaii  Heritage  Program.  1990.  Element 

Occurrence  Record  for  Remya  kauawnsis. 

PDAST81O10.0O6,  dated  February  11. 1989, 

Honolulu.  UnpubL  2  pp. 
Hawaii  Plant  Conservation  Center.  1990. 

Accession  data  for  Remya  kauaiensis. 

905067.000,  dated  March  5, 1990,  Lawai, 

Kauai.  Unpubl.  1  p. 
Herbst,  D.R.  1988.  Unpublished  status  survey 

of  the  genus  Remya.  U.S.  Fish  and  Wildlife 

Service.  41  pp. 


Hillebrand.  W  1888.  Flora  of  the  Hawaiian 
Islands.  Facsimile  edition.  1965.  Hafner 
Publ.  Co..  N.Y.  673  pp. 

Wagner.  W.L..  and  DR.  fVrbsi.  1987.  A  new 
speaes  of  Remya  (Asteraceae:  Astereae) 
on  Kaua'i  and  a  review  of  the  genus. 
Systematic  Botany  12(4):601-608 

Wagner.  W.L,  D.R  Herbst.  and  S.H.  Sohmer. 
1990.  Manual  of  the  flowenng  plants  of 
Hawaii.  University  of  Hawau  Press  and 
Bishop  Museum  Press.  Honolulu.  1853  pp. 

Author 

The  pnmary  author  of  this  final  rule  is 
Dr.  Derral  R.  Herbst.  U.S.  Fish  and 
Wildhfe  Service,  Pacific  Islands  Office. 
300  Ala  Moana  Boulevard,  Room  6307, 
P.O.  Box  50167,  Honolulu,  Hawaii  96850 
(phone  808/541-2749  or  FTS  551-2"49). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record 
keeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

PART  17-{  AMENDED] 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  1361-1407: 16  U.SC. 
1531-1544;  16  U  S.C.  4201-4245:  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12!h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Asteraceae.  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  tttreatened 
plants. 

•  *  •  •  • 

(h)  •  •  * 


Species 

Status 

When  hsted 

Crrtical 

naonat 

Special 

Sciontific  nafna 

Common  name 

Historic  range 

rjies 

Aster»c«ae— Astir  family 

• 

Remya  kauaiensis 

•                              • 
„ None 

U.SAfHI) 

...._..  E 

E 

E 

• 

• 

413 „ 

413 

413 

• 

NA 
NA 
NA 

NA 

.„  U.S  A  (Ht) ._    

NA 

Remya  momgomen^-    _. 

.._ -  None _„ 

•                              * 

.- U.SJV  (Hl)_.. 

•                                                                           • 

NA 
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Dated:  December  7. 1990. 
BniG«  BUnchud, 

Acting  Dinctor.  U.S.  Fish  and  Wildlife 

Service. 

[FR  Doc.  91-784  Filed  1-11-81;  8:45  am) 

WLLMa  COM  4*10-M-«I 


50CFRPart17 

RIN  101S-AB31 

Endangered  and  Threatened  WlidHf  e 
and  Planta;  Determination  of 
Endangered  Statue  for  Isodendrlon 
Hoeatcae  (Aupaica),  a  Hawaiian  Plant 

aoency:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Final  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
"ervice  (Service)  determines  a 

waiian  plant.  Isodendrlon  hosakae 
(aupaka),  to  be  endangered  under  the 
authority  of  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  This  species 
grows  on  three  privately-owned  cinder 
cones  in  the  Waikoloa  area  of  the  South 
Kohala  District.  Hawaii.  The  destruction 
of  the  plant  or  the  degradation  of  its 
habitat  by  grazing  domestic  cattle,  and 
the  potential  for  fires  during  the  dry 
season  are  the  greatest  immediate 
threats  to  the  survival  of  this  species. 
This  rule  implements  the  protection 
provided  by  the  Act  for  this  plant. 
EFFtcnVE  DATfc  February  13. 19fll. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  300  Ala  Moana  Boulevard,  room 
6307,  P.O.  Box  50167.  Honolulu.  Hawaii 
96850. 

FOR  FURTHER  INFORMA'nOf4  CONTACT. 
FjTiest  F.  Kosaka.  Field  Supervisor,  at 
the  above  address  (808/541-2749  or  FTS 
551-2749). 
SUPPLEMENTARY  INFORMATION: 

Background 

Isodendrlon  hosakae  was  first 
collected  by  Edward  Y.  Hosaka  on 
November  4. 1948.  near  the  summit  of  an 
unnamed  cinder  cone.  Waikoloa, 
Hawaii.  He  made  another  collection 
from  the  same  locality  three  months 
later.  In  1952.  Harold  St.  John  published 
a  revision  of  the  genus  in  which  he 
named  the  new  species  in  honor  of  its 
discoverer  (St.  John  1952).  The  species 
was  not  seen  again  until  1980  when  it 
was  rediscovered  on  a  cinder  cone  in 
the  Waikoloa  area.  The  species 
subsequently  was  found  on  two  other 
cinder  cones  during  surveys  made  in 
1981  and  1982.  Today  the  population  is 
estimated  at  about  275  individuals 


growing  on  3  privately-owned  cinder 
cones  in  the  Waikoloa  area  of  Hawaii 
Island.  The  three  known  populations  are 
situated  within  a  radius  of  1.5  miles  (2.4 
kilometers)  and  occupy  a  total  area 
estimated  to  be  less  than  2  acres  (08 
hectares). 

Isodendrlon  hosakae,  a  member  of  the 
violet  family  (Violaceae).  is  a  small, 
erect  shrub  about  18  to  30  inches  (46  to 
76  centimeters  [cm])  tall.  It  has  narrow, 
lance-shaped  leaves  about  an  inch  (2.5 
cm)  long;  the  upper  portion  of  the  stem  is 
nearly  concealed  by  the  persistent  leaf 
stipules.  The  flowers  are  about  Vi  inch 
(1.3  cm)  long  and  are  yellowish-green  to 
whitish  in  color.  The  fruit  is  a  capsule, 
elliptical  in  shape,  about  ^is  inch  (1  cm) 
long  and  V«  inch  (0.6  cm)  wide  (Nagata 
1982),  A  combination  of  characters 
distinguish  /.  hosakae  from  the  other 
species  in  the  genus:  the  pubescent 
midrib  of  the  sepals  and  stipules,  the 
pilose  greenish-yellow  to  whitish 
fragrant  flowers  whose  lower  petal  is  1.4 
to  1.8  cm  long,  and  the  narrowly  elliptic 
glossy  green  terminally  acute  leaves. 
Isodendrlon  hosakae  occurs  on  the 
sununits  or  on  the  northeast-facing 
slopes  of  extinct  cinder  cones  between 
2800  and  3600  feet  (850  and  1095  meters) 
(Nagata  1982).  Generally,  the  sites  are 
exposed  to  wind  and  fog.  Fog  may 
contribute  substantially  to  the  total 
amount  of  moisture  available  to  the 
plants.  Open  grassland  and  scrub  is  the 
primary  vegetation  type  for  the  area 
(Nagata  1982).  Evidence  suggests  that 
this  species  has  always  been  highly 
restricted  in  distribution  and  number. 
Isodendrlon,  a  genus  of  four  species  in 
the  violet  family,  is  endemic  to  the 
Hawaiian  Islands. 

Probably  the  greatest  immediate 
threat  to  the  continued  survival  of  this 
plant  is  predation  and  habitat 
distiu'bance  by  domestic  cattle.  The 
potential  of  destruction  by  range  fires 
during  the  dry  season  also  is  a  major 
threat.  The  low  number  of  individuals  is 
also  considered  a  potential  threat 
through  a  reduction  in  reproductive 
vigor.  A  cooperative  effort  between 
Federal  and  Stale  agencies  and  the 
private  landowner  is  needed  to  protect 
the  remaining  plants  and  to  provide  for 
the  conservation  of  the  species. 

The  Secretary  of  the  Smithsonian 
Institution,  as  directed  by  section  12  of 
the  Act,  prepared  a  report  on  those 
plants  considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report  (House  Document 
No.  94-51)  was  presented  to  Congress 
on  January  9, 1975.  On  July  1, 1975.  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823)  accepting  the 
report  as  a  petition  within  the  context  of 


section  4(c)(2)  of  the  Act  (petition 
acceptance  provisions  are  now 
contained  in  section  4(b)(3)(A)).  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein,  including  Isodendrlon  hosakae, 
which  at  that  time  was  considered 
extinct.  As  a  result  of  that  review,  on 
June  16, 1976.  the  Service  published  a 
proposed  rule  in  the  Federal  Register  (41 
FR  24523)  to  determine  approximately 
1.700  vascular  plant  species,  including 
Isodendrlon  hosakae.  to  be  endangered 
pursuant  to  section  4  of  the  Act.  In  1978, 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
pubhshed  a  notice  in  the  Federal 
Register  (44  FR  70796)  of  the  wiUidrawal 
of  thai  portion  of  the  June  16. 1976. 
proposal  that  had  not  been  made  final, 
along  with  four  other  proposals  that  had 
expired.  The  Service  published  an 
updated  Notice  of  Review  for  plants  on 
December  15. 1980  (45  FR  82480), 
including  Isodendrlon  hosakae  as  a 
Category  1  candidate,  meaning  that  the   . 
Service  had  substantial  information 
indicating  that  preparation  of  a  listing 
proposal  is  warranted. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
all  petitions  pending  on  October  1, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  The  latter  was 
the  case  for  Isodendrlon  hosakae 
because  the  Service  had  accepted  the 
1975  Smithsonian  report  as  a  petition. 
On  October  13, 1983,  a  further  finding 
was  made  that  listing  of  Isodendrlon 
hosakae  was  warranted,  but  precluded 
by  other  pending  Usting  actions,  in 
accordance  with  section  4(b)(3)(B)(iii)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
Section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986. 1987,  and  1988.  The 
October  10. 1989,  proposal  of 
Isodendrlon  hosakae  to  be  endangered 
(54  FR  41470)  constituted  the  final  12- 
month  finding  for  this  species. 

Summary  of  Comments  and 
Recommendations 

In  the  October  10. 1989.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
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of  a  final  rule.  Appropriate  State 
agencies,  county  governments,  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  public 
comment  was  published  in  the  "Hawaii 
Tribune-Herald"  on  October  23. 1989. 

Eight  letters  of  comment  were 
received,  including  one  from  the  City 
and  County  of  Honolulu,  two  from  State 
agencies,  and  five  from  environmental 
groups.  Two  letters,  one  from  a  State 
agency  and  one  from  an  environmental 
group,  acknowledged  receipt  of  copies 
of  the  proposed  rule,  but  had  no 
comments;  the  other  six  letters 
expressed  support  for  the  proposal.  Two 
of  the  environmental  groups  encouraged 
the  Service  to  designate  critical  habitat 
for  this  species.  Critical  habitat  is  not 
being  designated  at  this  time  as  such  a 
determination  would  result  in  no  known 
benefit  and  may  be  detrimental  to  the 
species.  The  number  of  individuals  of 
Isodendrlon  hosakae  is  sufficiently 
small  that  vandalism  could  seriously 
affect  the  survival  of  the  species. 
Publishing  a  detailed  description  and 
map  of  this  species'  habitat  would 
stimulate  public  interest  and  make  this 
species  more  vulnerable  to  vandalism 
and  taking  by  collectors  or  curiosity 
seekers. 

Suminary  of  Factora  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  available 
information,  the  Service  has  determined 
that  Isodendrlon  hosakae  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  Section  4  of  the  Act 
(16  U.S.C.  1533)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  have  been 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Isodendrlon  hosakae  St.  John  (aupaka) 
are  as  follows: 

A.  rAe  present  or  threatened 
destruction,  modification,  or  curtailment 
of  Its  habitat  or  range.  Cattle  have  been 
responsible  for  the  modification  or 
destruction  of  much  of  the  native 
vegetation  in  Hawaii.  The  modification 
of  the  vegetation  from  dense  native 
forest  to  pasture  by  cattle  has  been 
documented  in  the  Waimea  region  less 
than  ten  miles  north  of  Waikoloa  (Anon 
1856).  Because  cattle  have  grazed 
throughout  these  regions  continuously 
since  their  introduction  in  the  late 
1700's.  it  is  reasonable  to  assume  similar 
destruction  of  native  vegetation  has 
occurred  in  Waikoloa  as  well.  Drought 


conditions  exist  throughout  the  region 
during  much  of  the  year,  often  forcing 
the  cattle  to  graze  on  marginal,  less 
palatable  species.  Because  /.  hosakae 
often  grows  in  close  proximity  to  these 
less  palatable  species,  drought  and 
subsequent  modification  of  cattle 
feeding  habits  present  another  threat  to 
the  populations  (Nagata  1982).  Range 
fires  during  the  dry  season  have 
threatened  the  species  in  the  past  in  one 
incidence  destroying  nearly  all  the 
plants  in  one  of  the  populations. 
Recently,  one  of  the  cinder  cones  on 
which  Isodendrlon  hosakae  grows  was 
fenced  off  in  a  cooperative  effort 
between  the  State  Division  of  Forestry 
and  Wildlife  and  the  landowner  to 
protect  the  hill  from  grazing  cattle.  This 
cinder  cone  has  the  largest  population  of 
Isodendrlon  and  its  protection  has 
greatly  alleviated  the  impact  of  cattle  on 
the  species,  but  has  not  completely 
removed  them  as  a  threat.  It  is  too  soon 
to  determine  the  long  term  effect  of  the 
fencing  project  on  the  protection  of  the 
species;  fencing  small  areas  and 
establishing  sanctuaries  of  a  few  acres 
have  had  mixed  results  in  Hawaii.  Feral 
pigs  have  been  observed  in  the  area. 
While  there  is  no  documented  evidence 
of  outright  destruction  of  Isodendrlon  by 
feral  pigs,  disturbance  by  their  rooting 
would  result  in  plants  and  seedlings 
being  dug  up  and  represents  another 
potential  threat.  On  several  occasions  in 
the  past,  the  entire  area  was  leased  by 
the  landowner  to  the  U.S.  military  for 
ground  troop  training  exercises. 
Disturbance  by  troop  movement  and 
other  training  activities  and  the 
associated  risk  of  fires  also  are  potential 
threats  to  the  species.  Several  cinder 
cones  in  the  area,  including  one 
supporting  a  small  population  of 
Isodendrlon,  are  bemg  quarried  for  their 
cinder;  although  the  quarrying  is  not 
impacting  the  plant  at  present,  it  poses 
yet  another  threat  to  the  species  in  the 
future. 

B.  Overutllizatlon  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Isodendrlon  hosakae  is  not 
currently  a  component  of  the 
commercial  trade  in  native  plants. 
However,  because  of  its  small  and 
easily  accessible  populations,  it  is 
vulnerable  to  taking  and  vandalism  that 
could  result  from  increased  specific 
publicity. 

C.  Disease  or  predation.  All  known 
extant  plants  grow  on  three  cinder  cones 
located  in  a  pasture.  Although  there  is 
no  documentation  that  the  plants  have 
been  destroyed  by  grazing  in  the  past, 
there  also  is  no  indication  that  they  are 
considered  unpalatable  by  cattle.  In 
addition  to  habitat  modification  by 


cattle,  as  discussed  in  section  A  above, 
predation  by  grazing  livestock  is 
considered  a  threat  to  the  species 

D.  The  inadequacy  of  existing 
rpguJatory  mechanisms.  There  are  no 
existing  regulatory  mechanisms  to 
protect  this  plant.  However.  Federal 
listing  will  automatically  invoke  listing 
under  Hawaii  State  law.  which  prohibits 
taking  and  encourages  conservation  by 
State  government  agencies.  Funds  for 
activities  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  the  species  can  be  made 
available  under  Section  6  of  the  Act 
(Stale  Cooperative  Agreements) 
Additional  protection  is  extended  to  the 
species  by  a  1988  amendment  to  the  Act 
which  prohibits  removing,  cutting, 
digging  up.  damaging,  or  destruction  in 
knowing  violation  of  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  extant  populations  fvarjing  in  siz» 
from  8  to  260  plants  each  in  3 
populations,  and  occupying  an  area  of 
less  than  2  acres)  make  Isodendrlon 
hosakae  especially  sensitive  to  any 
perturbation,  natural  or  man-caused, 
that  diminishes  its  habitat  or  numbers. 
Further  reduction  of  the  already 
depauperate  gene  pool  and  genetic 
variability  in  these  small  populations 
potentially  could  have  catastrophic 
effects  on  the  survival  of  the  species. 
Although  seedlings  are  present  within 
the  population,  seed  production  appears 
to  be  ver>'  low.  As  the  populations  are 
composed  of  plants  of  var>'ing  ages,  the 
species  is  reproducing  successfully,  but 
probably  only  marginally.  However, 
evidence  indicates  that  the  taxon 
probably  has  always  been  highly 
restricted  and  small  in  numbers,  so  the 
low  reproductive  rate  may  not  be  due  to 
reduced  reproductive  vigor. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Isodendrlon 
hosakae  as  endangered,  lis  hmited 
numbers  and  remaining  habitat  in  lighi 
of  present  vulnerability  to  natural  and 
anthropogenic  threats  indicate  thai 
Isodendrlon  hosakae  is  in  danger  of 
extinction  throughout  all  or  significant 
portions  of  its  range,  and  therefore  fits 
the  Act's  definition  of  endangered 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
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prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  that  is 
considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
Finds  that  designation  of  critical  habitat 
is  not  prudent  for  Isodendrion  hosakae 
at  this  time.  Such  a  determination  would 
result  in  no  known  benefit  and  may  be 
detrimental  to  the  species. 

Publishing  a  detailed  description  and 
map  of  this  species'  habitat  would 
stimulate  public  interest  and  make  this 
species  more  vulnerable  to  vandalism 
and  taking  by  collectors  or  curiosity 
seekers.  None  of  the  remaining 
populations  of  this  species  occur  on 
Federal  lands.  Publication  of  critical 
habitat  descriptions  and  maps  would 
make  Isodendrion  hosakae  more 
vulnerable  and  increase  enforcement 
problems.  All  involved  parties  and 
principal  landowners  have  been  notified 
of  the  general  location  and  importance 
of  protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  consultation  process 
under  section  7  of  the  Act.  Therefore,  it 
would  not  be  prudent  to  determine 
critical  habitat  for  Isodendrion  hosakae 
at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals,  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  Since  Isodendrion  hosakae 
occurs  on  privately  owned  land, 
cooperation  between  Federal  and  State 
agnncieM  and  the  private  landowner  is 
necessr.  iV  to  ensure  its  continued 
existence  and  to  provide  for  its 
recovery.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 


critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  The  area  that  includes  the 
habitat  o\  Isodendrion  hosakae  has  been 
leased  to  the  U.S.  military  in  the  past  for 
temporary  use  for  ground  troop  training 
exercises.  If  the  Department  of  Defense 
leases  the  area  again  for  troop  training, 
it  would  be  required  to  enter  into 
consultation  with  the  Service  if  the 
action  may  affect  the  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.62, 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  respect  to  Isodendrion  hosakae.  all 
trade  prohibitions  of  Section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61. 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  respect  to  any  endangered 
plant,  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce;  or 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certan 
circumstances.  It  is  anticipated  that  few, 
if  any,  trade  permits  would  ever  be 
sought  or  issued,  since  the  species  is  not 
common  in  cultivation  nor  in  the  wild. 
Requests  for  copies  of  the  regulations  on 
plants  and  inquiries  regarding  them  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 


Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  432.  Arlington,  Virginia 
22203-3507  (703/358-2104  or  FTS  921- 
2232). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  environmental 
assessment,  as  defined  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the  Act.  A 
notice  outlining  the  Service's  reasons  for 
this  determination  was  published  in  the 
Federal  Register  on  October  25, 1983  (48 
FR  49244). 
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yst  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  &  Promulgation 
PART  17-1  AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  .^0  of  the  Code  of  Federal 
Regulations,  is  hereby  amended  as  set 
forth  below; 

1,  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.SC. 
1531-1544;  18  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  S  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
the  family  Violaceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§17.12 
plants. 


(h) 


Endangered  and  threatened 
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Dated.  December  21, 1990. 
Brace  Blanchard. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  91-785  Filed  1-11-91;  8:45  am) 
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50  CFR  Part  17 
RtN  1018-AB38 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  ttie 
Rorida  Salt  Marsh  Vole 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

summary:  The  Service  determines  the 
Florida  salt  marsh  vole  [Microtus 
pennsylvanicus  dukecampbelli]  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  The  vole  is  known  only 
from  one  site  in  Levy  County,  Florida. 
The  population  level  is  verj'  low,  and 
the  species  could  be  extirpated  by  storm 
events.  This  action  implements  the 
protection  of  the  Act  for  the  Florida  salt 
marsh  vole. 

EFFECTIVE  DATE:  February  13, 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3100 
University  Boulevard  South.  Suite  120, 
Jacksonville,  Florida  32216. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  J.  Wesley,  Field  Supervisor,  at 
the  above  address  (telephone  904/791- 
2580;  FTS  946-2580). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Florida  salt  marsh  vole  [Microtus 
pennsylvanicus  dukecampbelli']  was 
described  in  1982  (Woods  et  al.  1982) 
based  on  specimens  from  near  Cedar 
Key,  Levy  County,  Florida.  It  is  a  small 
(178-198  mm  in  total  length),  short-tailed 
rodent  with  a  blunt  head  and  short  ears. 
The  fur  is  black-brown  dorsally  and 
dark  gray  ventrally.  The  Florida  salt 
marsh  vole  is  related  to  the  widespread 
meadow  vole  [Microtus  p. 
pennsylvanicus].  It  differs  from  that 
subspecies  in  its  larger  size,  darker 


coloration,  relatively  smaller  ears,  and 
certain  skull  characteristics.  Most  of  the 
known  information  on  the  Florida  salt 
marsh  vole  comes  from  Woods  et  al. 
(1982),  who  discovered  the  vole  during 
seaside  sparrow  [Ammodrawus 
maritimus]  studies  in  west  coast  Florida 
marshes.  The  following  background 
information  is  based  on  those  authors. 

The  vole  is  known  from  only  one  site, 
where  it  occurs  in  a  salt  marsh  with 
vegetation  consisting  of  smooth 
cordgrass  [Spartina  altemiflora],  black 
rush  [/uncus  roemerianus],  and  saltgrass 
[Distichlis  spicata].  The  nearest  existing 
population  of  Microtus  pennsylvanicus 
to  the  salt  marsh  vole  is  located 
approximately  500  kilometers  4o  the 
north  in  Georgia.  However,  fossil 
Microtus  pennsylvanicus  have  been 
found  in  late  Pleistocene  deposits  at  four 
sites  in  Alachua,  Citrus,  and  Levy 
Counties  in  Florida,  indicating  a  much 
more  extensive  distribution  in  Florida  in 
the  past.  The  ages  of  these  fossils  may 
be  from  8.000-30,000  years  before  the 
present.  Lower  sea  levels  in  the  past 
exposed  large  areas  of  coastal  lands 
along  Florida's  west  coast  that  are  now 
submerged.  About  10,000  years  ago,  sea 
level  may  have  been  25  meters  lower 
than  at  present,  exposing  land  as  far  as 
100  kilometers  west  of  the  current 
shoreline.  This  coastal  corridor  is 
believed  to  have  consisted  of  savanna 
and  prairie  vegetation  that  would  have 
provided  much  more  extensive  meadow 
vole  habitat  than  now  exists.  The 
Florida  salt  marsh  vole  is  believed  to 
represent  a  relictual  population  that  has 
persisted  at  the  Waccasassa  Bay  site 
after  a  long-term  reduction  in  range. 
Woods  et  al.  (1982)  concluded  that  the 
salt  marsh  vole  existed  in  low  numbers 
under  harsh  ecological  conditions  and 
was  vulnerable  to  natural  storm  events 
This  view  is  supported  by  the  fact  that. 
following  a  hurricane  passing  through 
the  Waccasassa  Bay  area  in  1985,  only 
one  salt  marsh  vole  was  taken  during 
intensive  trapping  in  1987  and  1988 
(Woods  1988). 

Service  involvement  with  the  Florida 
salt  marsh  vole  began  with  the  inclusion 
of  this  species  in  category  2  of  its 
vertebrate  review  notice  published  on 
September  18, 1985  (.SO  FR  37958);  the 
vole  was  retained  in  the  same  categorj' 
in  the  Service's  animal  review  notice 


published  on  Januarj'  6,  1989  (54  FR  554). 
Category  2  species  are  those  for  which 
the  Service  believes  that  listing  may  be 
appropriate,  but  for  which  additional 
biological  data  are  nece8sar>'  to  support 
a  proposed  listing  regulation.  Additional 
searches  for  this  species  were 
subsequently  done  under  contract  with 
the  Ser\ice'8  Cooperative  Fish  and 
Wildlife  Research  Unit  (Woods  19881 
and  by  the  Service's  Jacksonville, 
Florida,  Field  Office  (Bentzien  1989).  The 
Service  proposed  to  list  the  Florida  salt 
marsh  vole  as  an  endangered  species  on 
April  11.  1990  (55  FR  13576), 

Summar>  of  Comments  and 
Recommenda  tions 

In  the  April  11. 1990.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  of  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropnate  State 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  were  published  in  the  Levy 
County  Journal  in  Bronson,  Florida,  on 
April  26. 1990;  and  in  the  Gainesville 
Sun  in  Gainesville,  Florida,  on  April  29. 
1990.  On  June  8  1990.  the  trustee  of  the 
land  where  the  Florida  salt  marsh  vole 
occurs  requested  that  the  comment 
period  be  extended  because  he  had  been 
out  of  town  during  the  comment  period. 
On  August  17. 1990  (55  FR  33737).  the 
Service  reopened  the  comment  period 
on  the  proposal. 

Two  comments  were  received.  The 
Florida  Game  and  Fresh  Water  Fish 
Commission  supported  the  listing  of  the 
Florida  salt  marsh  vole  as  an 
endangered  species,  .^n  attorney 
representing  the  trustee  of  the  land 
where  the  vole  occurs  commented  in 
regard  to  the  following  issues:  Since 
only  a  single  male  vole  was  trapped  in 
the  last  8ur\ey  of  the  property,  there  can 
be  no  reproduction  occurring  on  the  site. 
Since  that  individual  vole  is  unlikely  to 
survive  at  the  present  time,  no  colony 
can  now  exist  at  the  site  The  single 
specimen  taken  was  in  mixed  habitat. 
suggesting  integration  (sic).  If  future 
research  shows  the  species  to  exist  on 
the  property,  the  Service  should  provide 
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a  map  with  a  specific  legal  description 
and  geographical  limitations  of  habitat. 
The  property  should  be  removed  from 
the  protected  file  and  from  registration 
on  the  Federal  Register.  Service 
response:  Small  mammal  trapping  is  a 
sampling  method  that  is  unlikely  to  ever 
capture  all  the  individuals  in  a 
population.  The  fact  that  single  male 
vole  was  trapped  does  not  indicate  that 
the  population  consisted  of  one  animal, 
but  does  indicate  that  the  population 
level  was  probably  low.  The  animal  was 
captured  in  smooth  cordgrass  [Spartina 
cltemiPora]-»a\lgrasa  [DistichJis 
spicatc]  habitat,  which  is  typical  for  this 
subspecies  (Woods  et  d.  1962).  There 
are  no  specific  requirements  on  the  type 
of  maps  the  Service  maintains 
pertaining  to  proposed  or  listed  species, 
nor  does  the  Service  typically  research 
and  record  legal  descriptions  of 
properties  where  such  species  occur. 
The  proposal  or  Hsting  of  a  species 
pursuant  to  the  Act  does  not  register 
properties  or  place  ihem  in  a  protected 
file.  The  potential  effects  of  the  listing 
are  discussed  in  the  "Available 
Conservation  Measures"  below.  Critical 
habitat  has  not  been  designated  for  the 
Florida  salt  marsh  vole  (see  "Critical 
Habitat"  section  below). 

Summary  of  Factors  Affecting  the 
opcciec 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Florida  salt  marsh  vole  should 
be  classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (18  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Florida  salt  marsh  vole  [Microtus 
pfnnsyt\anicus  dukecampbellf]  are  as 
fallows: 

A.  The  present  or  threatened 
construction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  Florida  salt 
irarsh  vole  is  restricted  to  a  single 
known  site  in  the  salt  marsh  of 
Waccasassa  Bay.  Levy  County,  Florida. 
Woods  et  al.  (1982)  were  able  to  trap 
only  31  individuals;  subsequent  trapping 
efforts  at  the  site  located  only  one 
individual  (Woods  1988).  Trapping 
efforts  for  small  rodents  elsewhere  in 
the  coastal  salt  marshes  of  Citrus  and 
Levy  Counties  has  not  yielded  voles 
(Bentzien  1989).  The  Levy  County 
population  appears  to  represent  a  small 
rf'mnant  of  a  formerly  wide-ranging 


population  (Woods  el  al.  1982).  The 
decline  of  the  species  appears  natural, 
due  to  climatic  changes  and  an 
associated  rise  in  sea  level.  Prairie 
habitats,  widespread  on  the  much  larger 
Pleistocene  Florida  peninsula,  have 
become  woodland  unsuited  to  meadow 
voles. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable. 

C.  Disease  or  predotion.  Not 
applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Florida  salt 
marsh  vole  is  considered  a  species  of 
special  concern  by  the  Florida  Game 
and  Fresh  Water  Fish  Commission 
(Chapter  39-27.05,  Florida 
Administrative  Code).  This  final  rule 
adds  the  recovery  and  proteclion 
measures  available  under  the 
Endangered  Species  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
principal  threat  to  the  Florida  salt  marsh 
vole  is  loss  of  the  single  known 
population  from  storm  events  or  from 
population  Huctuations.  In  August  1985. 
Hurricane  Elena  remained  stationary  off 
the  coast  of  Waccasassa  Bay  for  24 
hours,  and  may  have  accounted  for  the 
decline  of  the  Florida  salt  marsh  vole 
ob8er\ed  between  the  1981  and  1987 
surveys.  A  single  such  storm  event  could 
easily  extirpate  the  single  known 
population  of  the  vole.  The  population 
may  currently  be  at  such  a  low  level  that 
Litle  genetic  diversity  remains.  Woods 
el  al.  (1982)  found  little  genetic 
variability  in  14  specimens  of  the  Florida 
salt  marsh  vole  examined  for 
alloenzymes. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
Information  available  regarding  the  past. 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Florida  salt 
n-.arsh  vole  as  an  endangered  species. 
The  single  known  population  is  in 
danger  of  extinction  in  the  foreseeable 
future,  due  to  natural  causes. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires,  to 
the  maximum  extent  prudent  and 
determinable,  that  the  Secretary 
d.38ignate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Florida  salt  marsh  vole. 
This  subspecies  is  know  only  from  a 
single  restricted  site  and  currently  exists 
in  very  small  numbers.  Publishing 
critical  habitat  maps  in  the  Federal 
Register  could  increase  the  chance  of 


illegal  collecting  or  attract  trespass  on 
the  private  land  where  the  vole  occurs. 
All  involved  parties  and  the  landowner 
have  been  notified  of  the  location  and 
importance  of  protecting  this  species' 
habitat.  Habitat  protection  will  he 
addressed  through  the  section  7 
jeopardy  standard.  There  would  be  no 
net  offsetting  benefit  in  designatmg 
critical  habitat  for  this  species; 
therefore,  it  would  not  be  prudent  to  do 
BO. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed  . 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

No  Federal  involvement  is  currently 
known  with  regard  to  the  Florida  salt 
marsh  vole.  The  area  where  it  occurs  is 
within  the  jurisdiction  of  the  U.S.  Army 
Corps  of  Engineers  (Corps)  permitting 
program,  pursuant  to  the  Clean  Water 
Act.  Dredge  and  fill  activities  in  this 
area  would  require  a  Corps  permit.  No 
development  plans  are  know  for  the 
area,  however. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions.  In  part. 
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make  if  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  lo 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  or  foreign 
commerce  in  the  course  of  commercidl 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  uny 
listed  species.  It  also  is  illegal  lo 
possess,  sell,  deliver,  carry  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agenaes. 

Pemuts  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endani^ered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
for  incidental  take  in  connection  with 
otherwise  lawful  activities,  and/or  for 
prevention  of  undue  economic  hardship. 

National  Environmental  PoBcy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 


.Assessment  as  defined  under  the 
butburity  of  the  National  Environmenal 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  set^tion  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  4fl244). 

References  Cited 

Bentzien.  M.M.  1989.  FloHdn  snltmar&h  vole 
survpy  I'npub.  rep.,  U.S.  Fish  and 
WiWlife  Servic*!,  lacksonville,  Flonda.  5 
pp. 

Woods.  CA.  ISea  Status  surveys  of  the 

Flonda  saltmarsh  vole  Rpp.  to  U.S.  Fish 
und  Wikilife  Service  under  Cooperative 
Agreement  No  14-16-0009-1544.  6  pp. 

VVdoiIs.  CA,  Poal,  and  C.W.  KilpatricK.  1982 
Microlus  pennsyJvotiicus  (Rodentia: 
Murniae)  in  Klond»:  a  Pleistocene  retx;! 
in  a  coastHi  saltmar&h.  Bull.  Flondit  St. 
Mus,  Biol.  Sci.  28(2);25-52. 

Author 

The  primary  author  of  this  rule  is  Dr. 
Michael  M.  BenUien  (sec  ADDRESSES 
section). 


List  of  Subfects  in  5«  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17— (AMENDED  1 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amened  as  set  forth 

*'eiow: 

1.  The  authority  citation  for  pari  17 
uontinues  to  read  as  follows: 

AiMbonty:  16  U.S  C  1361-1407  16  Uh  C. 
1531-1544.  16  U.S.C-  4201-4245.  Pub.  L  >«- 
H25.  100  Sidl.  3500.  unkew  olherwis*-  mjled. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
.MANfMALS.  to  the  LisI  of  Endangered 
and  Threatened  Wildlife: 


$  17.t1    EmtonQermt  and 


(h)  •   •   • 


SfMcns 


Common  nfrte 


Soemitic  name 


Hislooc  range 


Veflebratc 
popuia«K>n 


enoangered  Of 
ttweatened 


Sfatift 


Mmenhsted 


'■lab!*! 


Soeciat 


Mammals 
Vol*,  Ryida  mN  marsh  . 


Mtcrona  panrisyftfanicijs  At-    U.SAjRJ.. 
hecmnfibell. 


Entire 


«15 


NA 


Dated:  December  7. 1990 
Bruce  Biaockard, 

Acting  Director,  Fish  and  Wildlife  Service. 
|FR  Doc.  91-786  Filed  1-11-91;  8:45  araj 

BIU.ING  COOC  431»-aS-ll 

50  CfW  Part  17 
RIN  I0ia-AB42 

Endange*^  and  Threatened  WildHfe 
and  Plants:  Threatened  Status  for  the 
YeOoiv-Biotched  Map  Turtle, 
Graptemys  flavknactiteta 

AQENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 


SUMMARY:  The  Service  determines  (he 
yellow-blotched  map  turtle,  Graptemys 
flavimaculala,  to  be  a  threatened 
species  under  the  Endangered  Species 
Act  (Act)  of  1973.  as  amended.  This 
basking  turtle  is  only  known  from  the 


Pasnagoula  River  system  in  southeast 
Mississippi.  It  is  threatended  by  habitat 
modification,  wanton  shooting, 
collecting,  water  quality  degradation, 
8t>d  nest  predation.  This  rule 
implements  the  full  protection  of  the  Act 
for  the  yellow-blotched  map  turtle. 
erreCTfVE  OATT:  February  13. 1991. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  al  the  Jackson  Field  Office.  U.S. 
Fish  and  Wildlife  Ser\  ice.  6578 
Dogwood  View  Parkway.  Suite  A. 
Jackson.  Mississippi  39213. 
FOR  FURTHER  INFORMATKMt  CONTACT: 
Ren  Lohoefener  at  the  above  address 
(601  /96.S-4900  or  FTS  490-4900). 
SUPPLEMENTARV  WtfOHMATlON: 

Background 

The  yellow-biotched  map  turtle 
[Graptemys  flovimocuiato]  was 
described  from  the  Pascagouta  River  in 
Ceorge  County,  Mississippi  (Cagie  1954). 
It  is  restricted  to  the  Pascagoula  River 


system  in  .Mississippi,  including  the 
Leaf,  Chickasawhay.  and  Escalawpa 
R'vers  and  other  tribularips  (Cagle  1954, 
Clibum  1971.  and  McCoy  and  Vogt 
1Q80).  A  survpy  of  herpetologists  and 
mj9»»ums  by  t.he  Service  did  not  find  any 
records  of  this  species  outside  the 
Pascagoula  River  system.  The  only  other 
name  applied  to  this  speues  is  the 
yellow-blotched  sawback  turtle. 

The  yelkiw-blolched  map  turtle  is  a 
member  of  the  rwrrow-head  compiex  of 
Cruplei,iys.  H  is  a  roedium-sized  aquatic 
turtle  w.th  females  adaming  a  carapace 
size  of  al  least  8  centimeters  (cm)  1 3 
inches)  and  maies  occasioiwilly 
excHf»ding  4.75  cm  (1.8  iw.bes).  The 
carapace  is  oiive  to  light  brown.  Each 
costal  scute  usually  has  an  irregular 
bnght  yeliow  or  orange  blotch.  Juveniles 
and  adult  maies  have  a  black  spine  on 
the  first  four  vertebra!  scutes.  These 
spines  may  be  lost  in  adwit  females.  The 
closely  related  nnged  sawback. 
Crcplemys  oca/ifera,  and  black- 
knobbed  map  turtle.  Graptemys 
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nigrinoda.  lack  the  solid  blotches,  have 
different  patterns  o"  the  head,  and 
usually  have  a  light-colored  ring  on  each 
costal. 

The  yellow-blotched  map  turtle 
requires  rivers  that  are  large  enough  to 
have  an  open  canopy  allowing  for 
several  hours  of  sunshine  daily.  The 
preferred  habitat  is  a  moderate  current, 
a  sand  or  clay  substrate,  sand  bars  or 
beaches  for  nesting,  and  snags  or  other 
structure  for  basking.  This  species  feeds 
largely  on  snails  and  insects  (Ernst  and 
Barbour  1972).  Growth  is  rapid  and 
males  may  mature  in  the  second 
growing  season. 

Cagle  (1954)  was  unable  to  determine 
the  age  of  maturity  in  females.  Lahanas 
(1982)  inferred  that  female  G.  nigrinoda 
mature  at  8  or  9  years  of  age.  Webb 
(1961)  found  that  female  G.  ouachitensis. 
another  closely  related  species  in  Lake 
Texoma.  Oklahoma,  matured  at  6  or  7 
years  of  age.  Little  is  known  about  the 
reproduction  of  the  yellow-blotched  map 
turtle.  The  most  defmitive  work  on  a 
related  species  was  by  Lahanas  (1982) 
on  G.  nigrinoda.  He  found  that  this 
species  produced  3  or  4  clutches 
annually  with  an  average  clutch  size  of 
5-6  eggs.  Cagle  (1953)  collected  a  G. 
oculifera  female  that  had  3  eggs  in  the 
oviduct  and  4  enlarged  follicles.  This 
turtle  would  probably  have  produced  7 
eggs  during  the  breeding  seasoa  Jones 
and  Hartfield  (1989)  found  a  complete 
clutch  laid  by  G.  oculifera  that 
contained  6  eggs.  It  is  likely  that  G. 
flavimaculata  is  similar  to  these  closely 
related  turtles  in  reproductive 
parameters. 

The  Pascagoula  River  Basin  includes 
9.700  square  miles  (U.S.  Army  Corps  of 
Engineers  (USAGE)  1987)  with  a  wide 
variety  of  land  uses.  Much  of  the  area  is 
in  private  ownership  and  agricultural 
production.  The  U.S.  Forest  Service 
(USPS)  manages  significant  acreage  in 
DeSoto  National  Forest.  The  Mississippi 
Department  of  Wildlife,  Fisheries,  and 
Parks  (MDWTP)  owns  or  manages 
several  wildlife  management  areas  in 
the  basin. 

Historic  population  status  for  this 
species  is  primarily  limited  to  the  work 
of  Clibum  (1971).  McCoy  and  Vogt 
(1980),  and  a  1989  survey  conducted  by 
biologists  from  the  Service  and  the 
Mississippi  Department  of  Wildlife, 
Fisheries,  and  Parks.  Clibum  (1971) 
reported  this  species  from  Red.  Black, 
and  Tallahala  Greeks  of  the  Pascagoula 
River  drainage.  McCoy  and  Vogt  (1980) 
did  not  find  any  yellow-blotched  map 
turtles  in  their  survey  of  these  streams 
and  reported  the  habitat  to  be  marginal. 
McCoy  and  Vogt  reported  decreasing 
numbers  of  two  stations  on  the 
Chickasawhay  River  over  a  three  year 


period.  In  two  basking  surveys  on  the 
Chickasawhay  River.  Service  biologists 
in  1989.  observed  43  and  60  yellow- 
blotched  map  turtles  in  approximately 
20  river  miles.  This  survey  area  included 
one  of  the  sites  where  this  species  was 
reported  in  decline  by  McCoy  and  Vogt 
(1980).  The  Service  survey  was  more 
extensive  than  that  of  McCoy  and  Vogt 
and.  as  a  result,  observed  more  yellow- 
blotched  map  turtles  over  the  survey 
area.  However,  the  number  of  yellow- 
blotched  map  turtles  per  river  mile  in 
the  Chickasawhay  River  was  three  or 
less,  a  figure  comparable  to  that 
observed  by  McCoy  and  Vogt. 

In  the  basking  survey  conducted  by 
Service  biologists  along  54  river  miles  of 
the  Leaf  and  Pascagoula  Rivers  and  20 
river  miles  of  the  Chickasawhay  River, 
there  were  less  than  four  yellow- 
blotched  map  turtles  observed  per  river 
mile.  In  the  lower  Pascagoula  River,  a 
mark  and  recapture  study  by  Service 
and  Mississippi  Department  of  Wildife, 
Fisheries,  and  Parks  biologists  observed 
up  to  70  yellow-blotched  map  turtles  per 
river  mile.  The  estimate  for  total 
numbers  of  this  species,  based  upon  the 
mark-recapture  study,  was  as  high  as 
336  per  mile  in  the  lower  Pascagoula 
River.  This  figure  is  low  when  compared 
with  estimates  of  549  G.  oculifera  (listed 
as  threatened)  per  mile  in  good  habitat 
and  230  per  mile  in  poor  habitat. 

The  increase  in  population  of  the 
yellow-blotched  map  turtle  seems  to 
occur  in  the  vicinity  of  Wade  and 
proceeds  downstream  for  a  distance  of 
about  18  river  miles.  In  this  stretch, 
there  are  several  short  tributaries  where 
this  species  occurs.  However,  these 
populations  are  likely  dependent  upon 
the  main  river  population  for  viability. 
Turtles  less  than  four  years  old  were 
seldom  observed  or  trapped  in  the  lower 
Pascagoula  River  This  could  indicate  a 
problem  with  reproduction  and 
recruitment.  If  this  problem  exists,  it 
may  be  due  to  limited  nesting  habitat  or 
to  high  nest  predation.  The  most 
abundant  population  of  this  species, 
based  upon  observations  by  Service 
biologists,  occurs  in  the  Pascagoula 
River  between  Wade  and  Vancleave. 
Mississippi. 

The  yellow-blotched  map  turtle  was 
listed  as  a  category  1  candidate  in  the 
notice  of  review  published  in  the 
Federal  Register  on  December  30, 1982 
(47  FR  58454)  and  as  a  category  2 
candidate  in  the  notice  of  review 
published  in  the  Federal  Register  on 
September  18.  1985  (50  FR  37958)  and  on 
January  6, 1989  (54  FR  554).  A  category  1 
candidate  is  a  taxon  for  which  the 
Service  currently  has  substantial 
information  on  hand  to  support  the 
biological  appropriateness  of  proposing 


to  list.  A  category  2  candidate  is  a  taxon 
for  which  information  now  in  possession 
of  the  Service  indicates  that  proposing 
to  list  the  species  is  possibly 
appropriate,  but  for  which  substantial 
data  are  not  currently  available.  Based 
on  additional  status  information,  a 
proposed  rule  to  classify  Graptemys 
flavimaculata  as  threatended  was 
published  on  July  11, 1990.  in  the  Federal 
Register  (55  FR  28570). 

Summary  of  Comments  and 
Recommendations 

In  the  July  11, 1990,  proposed  rule  and 
associated  notifications,  all  interested 
parlies  were  requested  to  submit  factual 
reports  or  information  that  migh' 
contribute  to  the  development  of  a  final 
rule.  Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  were  published  in  the  "Mobile 
Press  Register,"  Mobile,  Alabama,  on 
July  21. 1990  and  in  the  "Clarion- 
Ledger,"  Jackson.  Mississippi,  on  July  23, 
1990.  Two  comments  were  received  and 
neither  provided  additional  biological 
data.  A  conservation  organization 
endorsed  the  proposed  rule.  A  Federal 
agency  felt  that  the  listing  action  could 
have  a  severe  impact  on  Federal  flood 
control  projects  and  requested  advice  on 
effects  of  the  listing  action.  The  Service 
recognizes  these  concerns  and  notes 
that  the  Act  requires  a  listing  decision 
be  made  only  on  the  best  available 
biological  information.  The  Service's 
project-specific  advice  to  Federal 
agencies  will  be  through  the  normal 
section  7  process. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  yellow-blotched  map  turtle 
should  be  classified  as  a  threatened 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.G.  1531  et  seq.)  and  regulations 
(50  GFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  yellow-blotched  map 
turtle,  Graptemys  flavimaculata.  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  yellow- 
blotched  map  turtle  must  have 
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structures  on  which  it  can  bask  and  be 
safe  from  predation.  and  have  suitable 
nesting  habitat.  Basking  structures  are 
logs,  snugs,  and  other  debris  commonly 
occurring  in  streams.  These  structures 
also  serve  as  habitat  for  food  organisms. 
Nesting  is  believed  to  occur  on  sand 
beaches  well  above  the  water  level  and 
near  the  vegetation  iine.  Navigation  and 
Bood  control  measures  often  require  the 
removal  of  basking  structures  and 
nesting  beaches  to  deepen  the  channel 
end  to  remove  restrictions  to  water  flow. 
Gravel  dredging  removes  sand  and 
affects  potential  nesting  sites.  Increased 
turbidity  and  sedimentation  impact  the 
snails  and  insects  upon  which  this 
species  feeds.  There  are  several  channel 
modification  projects  on  or  planned  for 
tributary  streams  that  have  the  potential 
to  impact  the  habitat  of  this  species 
(USAGE  1987).  A  clearing  and  snagging 
project  has  impacted  2.37  miles  of  the 
Leaf  River  channel  at  Hattiesburg. 
Selective  snagging  of  7.25  miles  of 
Tallahala  Creek  to  provide  flood  control 
for  Laurel  was  approved  in  1987.  Flood 
control  projects  have  been  conducted  or 
planned  for  Sowashee  Greek  at 
Meridian.  Gordon's  Greek  and  Upper 
Gordon's  Creek  at  Hattiesburg,  and 
Green's  Creek  at  Petal.  Studies  for  flood 
control  projects  on  Mixon's  Greek, 
Lamar  County,  and  Mill  Creek  at 
Sumral!  are  ongoing.  Four  existing 
reservoirs  have  modified  portions  of  the 
drainage  and  affect  water  fiows.  There 
are  authorized  reservoirs  on  Tallahala 
Greek  and  Bowie  River  that  have  been 
determined  not  economically  feasible, 
but  have  not  been  de-authorzed.  .An 
active  and  extensive  gravel  mining 
operation  in  the  Bowie  River  near  its 
confluence  with  the  Leaf  River 
undoubtedly  contributes  to 
sedimentation  in  downstream  reaches  of 
the  Lear  River.  Turbidity  and 
sedimentation  may  occur  from  clear 
cutting  timber  and  agricultural  acth'ities. 

B.  Overutilizaiion  for  commercial, 
recreational,  scientific  or  educational 
purposes.  Wanton  shooting  (use  of 
basking  turtles  for  target  practice)  and 
collecting  pose  a  threat  to  the  yellow- 
blotched  map  turtle.  This  threat 
becomes  more  serious  as  the  population 
declines.  An  increasing  public 
awareness  of  the  species'  plight  on  the 
part  of  many  scientists  seems  to  be 
reducing  the  threat  from  scientific  and 
educational  collecting.  Collecting  for 
commercial  purposes  is  a  more  serious 
threat.  This  very  attractive  turtle  has 
been  advertised  for  retail  sale  at  §65 
each.  It  is  very  vulnerable  to 
knowledgeable  commercial  collectors, 
who  can  seriously  damage  a  local 
population  in  a  short  period. 


C.  Disease  or  predation.  There  is  no 
known  threat  from  disease.  This  species 
is  subject  to  natural  predation.  Lahanas 
(1982)  found  82  percent  mortality  of  eggs 
of  G.  nigrinoda  front  predatioa, 
primarily  by  fish  crows.  Other  authors 
have  found  predation  of  turtle  eggs 
ranging  from  90  to  100  percent  ((Dagle 
195a  Moll  and  Legler  1971.  Shealy  1976, 
Vogt  1980).  Lahanas  attributed  the  lower 
predation  rate  be  observed  to  his 
frequent  presence  on  the  nesting 
beaches.  While  conducting  a  mark  and 
recapture  study  of  the  ringed  sawback. 
Service  biologists  estimated,  from 
casual  observation,  that  95  percent  of 
nests  were  destroyed  by  predators.  A 
serious  threat  to  adult  turtles  is  wanton 
shooting  as  discussed  in  Factor  "B"'.  The 
alteration  and  degradation  of  habitat  as 
discussed  in  Factors  "A"  and  "E"  make 
predation.  wanton  shooting,  and 
collecting  more  significant  threats  to  the 
yellow-blotched  map  turtle  then  they 
would  be  otherwise. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  yellow - 
blotched  map  turtle  is  listed  as 
endangered  under  Mississippi 
Department  of  Wildlife.  Fisheries,  and 
Parks  Pubhc  Notice  2779.  Because  of  this 
State  protectioa  the  Lacey  Act  (16 
U.S.C  3401-3406)  applies  to  t)>e  taking 
and  transportation  of  this  species  from 
Mississippi.  A  State  collecting  permit  is 
required  for  taking  this  species. 
Compliance  with  these  regulations  is 
extremely  difficult  to  enforce  due  to 
other  law  enforcement  priorities  and  the 
difficulty  of  proving  a  violation  if  the 
species  has  been  removed  from  the 
river.  The  loss  or  alteration  of  habitat  is 
the  more  serious  threat  to  the  yellow - 
blotched  map  turtle.  No  regulations 
requiring  consideration  of  this  species 
during  project  planning  yet  exist.  Listing 
under  the  Endangered  Species  Act 
would  provide  much  needed  protection 
through  sections  7  and  9  and  the 
recovery  process. 

E.  Other  natural  or  monmade  factors 
affecting  its  continued  existence.  Water 
quality  degradation  poses  »  serious 
threat  to  the  yellow-blotched  map  turtle. 
This  impact  includes  bioaccumidation  of 
toxic  materials  and  the  loss  of  food 
organisms.  The  total  effects  of  pollution 
and  silfation  upon  map  turtles  have  not 
been  fully  documented.  However,  the 
effects  on  insect  larva  and  snails  are 
well  documented,  and  this  group  of 
organisms  is  the  primary  food  source  of 
all  the  nanow-headed  map  turtles 
(Cagle  1953,  Ernst  and  Barbour  1972, 
Lahanas  1982).  The  reduced  population 
of  yellow-blotched  map  turtles  in  areas 
that  have  otherwise  suitable  habitat,  but 
are  polluted  from  sfime  source,  indicates 


impacts  to  the  food  source.  Water 
quality  problems  exist  on  the  Leaf  River 
from  municipal  runoff  at  Hattiesburg 

and  dioxin  contamination  at  New 
Augusta;  on  the  Tallahala  River  from 
municipal  runoff  at  Laurel:  and  on  the 
Chickasawhay  River  from  bnne  water 
releases  from  oil  fields  (R.  Bell. 
Mississippi  Bureau  of  Pollution  Control, 
pers.  comm.  1989).  Permitted  effluent  to 
the  Pascagoula  River  Basin  include 
ammonia,  chlorine,  sodium  sulfate, 
toluene,  cyclohexane,  and  acetone  (EPA 
1989) 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  yellow- 
blotched  map  turtle  as  threatened.  The 
threatened  status  is  chosen  due  to  the 
restricted  range,  sparse  populations 
above  the  Pas<^goula  River,  and  water 
quality  problems.  Endangered  status  is 
not  chosen  because  the  species  exists 
over  many  river  miles  in  the  Pascagoula 
River  system  and  the  known  threats  do 
not  place  it  in  imminent  danger  of 
extinction.  Critical  habitat  is  not  bffing 
determined  as  discussed  below. 

Critical  Habitat 

Section  4(a)l3)  of  the  Act.  as  amended, 
requires  to  the  maximum  extent  prudent 
and  determinable,  that  the  Secretary 
designate  critital  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  thai 
designation  of  cntical  habitat  is  not 
presently  prudent  for  this  species.  All 
Federal  and  State  agencies  are  aware  of 
the  existence  of  this  species  and  the 
importance  of  protecting  its  habitat. 
Protection  of  this  speoes'  habitat  will  be 
add'-ejjsed  through  the  recovery  process 
and  throu^  the  section  7  jeopardy 
standard.  Ciommercial  collecting  is  a 
potentially  significant  threat  (see  Factor 
B)  and  specific  identification  of  us 
habitat  through  designation  of  crit>L.<il 
habitat  could  increase  the  threat  to  Ih-s 
species.  Therefore,  it  would  not  now  be 
prudent  to  determine  critical  habitat  for 
the  yellow-blotrhed  map  turtle. 

.Available  Consen'atioo  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conserx  ation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 


1462  Federal  Register  /  Vol.  56,  No 


9  /  Monday,  jantiarv  14,  1P9t  /  Rules  and  Regulations 


individuals.  The  Endangered  Spec;es 
Act  provides  for  possible  land 
acquisitions  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  cntical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Federal  involvement  is 
expected  to  include  the  U.S.  Army  Corps 
of  Engineers  through  its  flood  control 
projects  and  permits  for  water  related 
activities,  and  the  Environmental 
Protection  Agency  through  the  Clean 
Water  Act  provisions  for  pesticide 
registration,  wastewater  treatment,  and 
permitted  effluent  discharge. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect: 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  or  foreign 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 


threatened  wildlife  species  under 
certain  circumstances.  ReRulatinns 
governing  permits  are  at  50  CFR  17.22. 
17.23,  and  V-S2  Such  permits  arp 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  for  incidental  take  in 
connection  with  otherwise  lawful 
activities,  and/or  for  prevention  of 
undue  economic  hardship.  For 
threatened  species,  there  are  also 
permits  for  zoological  exhibition. 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes  of 
the  Act. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  .Act  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17-{  AMENDED] 

Accordingly,  part  17.  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500:  unless  otherwise  noted 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"REPTILES",  to  the  List  of  Endangered 
and  Threatened  Wildlife. 

§17.11    Endangered  and  thr«atan«d 
wildlife. 

•  •  *  e  ■ 

(h)  •  •  • 
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Speaes 


Common  name 


Scientific  name 


Vertetxate 

Populalw"  „  ...^      „  .  w         Critical  Special 

H«torlc  range  where  Staijs         When  listed         hatxtai  rules 

erxtengefed  or 
threatened 


Reptiles 


Turtle,  yellow-blotched  map    Craptemys  flai/ifnaculata  USA  (MS) Entire 

( =  sawtJBCk) 


416 


MA 


NA 


Dated:  December  17. 1990. 
Richard  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  91-787  Filed  1-11-91:  8:45  am) 
BILUNO  CODE  43tO-S5-ll 


50  CFR  Part  17 

RIN  1018-AB 

Endangered  and  Ttireatened  Wildlife 
and  Plants;  Listing  of  the  Indus  River 
Dolphin  as  an  Endangered  Species 

AOENCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  is  adding  the 
Indus  River  dolphin  [Platanista  minor) 
to  the  List  of  Endangered  and 
Threatened  Wildlife.  This  measure, 
required  by  section  4(a)(b)  of  the 
Endangered  Species  Act  of  1973 
corresponds  with  the  final 
determination  of  endangered  status 
published  in  the  Federal  Register  of 
December  11, 1990,  by  the  National 
Marine  Fisheries  Service,  which  has 
jurisdiction  for  the  Indus  River  dolphin. 
EFFECTIVE  DATE:  January  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Larry  Shannon,  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 


Species 


Wildlife  Service  (452  ARLSQ), 
Washington,  DC  20240;  telephone  (703) 
35&-2171. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Endangered  Species  Act,  the 
National  Marine  Fisheries  Service 
(NMFS).  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce,  is  responsible 
for  the  Indus  River  dolphin  {Platanista 
minor).  Under  section  4(a)(2j  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.)  (Act),  NMFS  must 
determine  whether  a  species  under  its 
jurisdiction  should  be  classified  as 
endangered  or  threatened.  The  Fish  and 
Wildlife  Service  (FWS)  is  responsible 
for  the  actual  addition  of  a  species  to 
the  List  of  Endangered  and  Threatened 
Wildlife  in  50  CFR  17.11(h). 

On  December  11, 1990.  NMFS 
published  (55  FR  50835-36)  its 
determination  of  endangered  status  for 
the  Indus  River  dolphin.  Accordingly, 
the  FWS  is  now  adding  the  Indus  River 
dolphin  to  the  List  of  Endangered  and 
Threatened  Wildlife.  Because  this  FWS 
action  is  nondiscretionary,  the  FWS 
finds  that  good  cause  exists  to  omit  the 
notice  and  public  comment  procedures 
of  5  U.S.C.  553(b).  The  FWS  also  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969.  need 


Common  name 


Scientific  name 


Historic  range 


Venebraie 

poputation 

where 

erxlangered  or 

threatened 


not  be  prepared  in  regard  to  regulations 
adopted  under  section  4(d)  of  the  Act.  A 
notice  outlining  the  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1985  (48 
FR  49244) 

Usl  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 

Export.  Import.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17— 1  AMENDED! 

Accordingly,  pnrt  17,  subchapter  B  of 
chapter  1,  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  foHows: 

Authority:  16  U.S  C.  1361-1407;  16  U.S.C. 
1,')31-1544:  16  U.S  C  4201^:45,  F>ub.  L  99- 
Fi25.  100  Slat,  3500,  unless  otherwise  noted. 

2.  Section  17.n(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Mammals,  to  the  list  of 
Endangered  and  Thrcatmed  Wildlife: 

§17.11    Endarigered  and  threatened 

wildlife. 

.         •         *         •        • 

(h)  •  •  * 


Status 


When  lisiftfl 


habitat 


Special 
rules 


Mammals 
Dolphin,  Indus  River Platanista  minor-. 


Pakistan  (Indus  R  and  tnbu-    Entire, 
tanes) 


417 


NA 


NA 


Dated:Ianuary  8, 1991. 
Bruce  Blanchard, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  91-788  Filed  1-11-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperativ*  Stat*  Research  Service 

Rangeland  Researdi  Grant*  Program 
for  Hscai  Year  1991;  Solicitation  of 
Applications 

Notice  is  hereby  given  that  under  the 
authority  in  section  1480  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as  amen.l.-d 
(7  use.  3333).  the  Coofierative  St.ile 
Research  Service  (CSRS|  of  the  L'nilpd 
States  Department  of  Agriculture 
(USDA)  anticipates  awarding  standard 
grants  for  basic  studies  in  certain  areas 
of  rangeland  research.  .\o  more  th.m 
Sao.OtX)  will  be  awarded  for  the  support 
of  any  one  project,  regardless  of  the 
amount  requested.  The  total  amount  of 
funds  available  for  grants  under  the 
Rangeland  Research  Grants  Program 
during  Fiscal  Year  1991  is  approxiTi,.rcly 
$454,000. 

Under  this  program,  the  Secrt'lary 
may  award  grants  to  land-grant  colleges 
and  universities.  State  agricultural 
experiment  stations,  and  to  colleges. 
universities,  and  Federal  laboratorcs 
having  a  demonstrable  capacity  in 
rangeland  research.  Except  in  the  case 
of  Federal  laboratories,  each  grunt 
recipient  must  match  the  Federal  funds 
expended  o  a  research  project  b<iscd  on 
a  formula  of  50  percent  Federal  and  5i) 
percent  non-Federal  funding  Proposals 
rccei\  ed  from  scientists  at  non-United 
States  organizations  or  institutions  will 
not  he  considered  for  supi'ort. 

Applicable  Regulations 

This  program  is  subjei.t  'o  the 
provisions  found  in  7  CFR  pari  3401  i51 
FR  16152,  April  30.  198<ii,  m  v\hich 
reference  is  made  to  7  CFR  part  3400;  it 
should  be  noted,  however,  that 
amendments  to  7  CF"R  part  3400  (5J  FU 
AyWAQ.  December  8,  198^)  do  not  aj  ply  to 
the  Fiscal  Year  1991  Rangeiarid 
Research  Grants  Program  The 
provisions  in  7  CFTi  part  3401  set  for'h 
proc;pdure9  to  be  followed  when 
submitting  grant  proposals,  rules 
governing  the  evaluation  of  proposals, 
processes  regarding  the  awarding  of 
grants,  and  regulations  relating  to  the 
post  award  administration  of  grant 
pro|ects.  Pursuant  to  sei.tion  1473  t)f  the 
National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
197-',  as  amended  (7  US  C  3319),  funds 
made  available  under  this  program  to 
recipients  other  than  Fedtra! 
laboratories  shall  not  be  sub|fc!  to 
reduction  for  indirect  costs  or  for  tuition 
remission  costs.  Since  these  costs  are 
not  allowable  costs  for  purposes  of  this 
projjram.  such  costs  incirred  by  a  Rr;tnt 


recipient  may  not  be  used  to  meet  the 
matching  funds  requirements.  In 
addition,  I'SDA  Uniform  Federal 
Assistdn;  e  Resulations,  7  CFR  part  3<n'i 
as  amended,  ind  Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmenwide 
Requirements  for  Drug-Free  Workplace 
(Grants).  7  CFR  part  3017.  as  amended. 
and  New  Res'nctions  on  Lobbying,  7 
CFR  p.irt  3018,  apply  to  this  program 

How  to  Obtain  .Application  Materials 

Copies  of  this  solicitation,  the  Grant 
Application  Kit,  and  the  Administrative 
Provisions  for  this  program  (7  CFR  part 
3401)  may  be  obtained  by  writing  to  the 
address  or  calling  the  telephone  number 
which  follows: 

Proposal  Services  Branch 
Awdrds  Management  Division 
Office  of  Grants  and  Program  Systems 
Cooperative  State  Research  Service 
U.S.  Department  of  Agriculture 
Room  303,  Aerospace  Building 
Washington,  DC  20250-2200 
Telephone:  (202|  401-504« 

What  to  Submit 

An  original  and  nine  copies  of  each 
proposal  submittted  under  this  program 
are  requested  This  number  of  copies  is 
necessary  to  permit  thorough,  objective 
merit  evaluation  of  all  proposals 
received  before  funding  decisions  are 
made.  Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661.  "Grant 
Application."  Proposals  should  note  that 
one  copy  of  this  form,  preferably  the 
original,  must  contain  pen-and-ink 
signatures  of  the  principal 
inve8tigator(s)  and  the  authorized 
nrcanizational  representative.  (Form 
CSRS-661  and  the  other  required  forms 
,i:.d  ciTtifications  are  contained  in  the 
Grant  Application  Kit). 

Members  of  review  committees  and 
CSkS  staff  expect  each  project 
description  to  be  complete  in  itself. 
Grant  proposals  must  be  limited  to  10 
pages  (single-spaced)  exclusive  of 
required  forms,  bibliography  andvitae 
of  the  principal  investigatorfs).  senior 
associate(s)  and  other  professional 
personnel.  Attachment  of  appendices  is 
discouraged  and  should  be  included 
only  if  pertinent  to  an  understandinc  of 
the  proposal. 

All  copies  of  each  proposal  must  be 
mailed  in  one  package.  Please  see  that 
each  copy  of  each  proposal  is  stapled 
securely  in  the  upper  left-hand  comer. 
DO  NCn  BIND.  Information  should  be 
typed  on  one  side  of  the  page  only. 

Every  effort  should  be  made  to  ensure 
that  the  proposal  contains  all  pertinent 
information  when  submitted.  Prior  to 
mailing,  compare  your  proposal  with  the 
regulations  contained  in  the 


Administrative  IVovisions  which  govern 
the  Rangeland  Research  Grants 
Program.  7  CFR  part  3401.  If  applicable. 
the  research  grant  proposal  must  state 
that  the  50  percent  non-Federal  funding 
requirement  will  be  met. 

Where  and  When  to  Submit  Grant 
Applications 

Fxich  research  grant  application  must 
tie  submitted  to; 

tVoposcil  SiTvices  Branch 
Awards  Mdn.HKrmpnt  Divisum 
Office  uf  C.riinls  <)nd  Program  ?>ystems 
Cooper.! live  S!a!e  Research  Service 
t'.S  Ucpd'tmiTit  of  Agriculture 
Room  303.  Aerospace  Building 
Washington,  DC  20250-2200 

To  be  considered  for  funding  during 
Fiscal  year  1991,  proposals  must  be 
received  in  the  Proposal  Services  Unit 
by  close  of  business  on  February  25, 
1991 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

SpeciFit  Areas  of  Research  to  be 
Supported  in  Fiscal  Year  1991 

Standard  grants  will  be  awarded  to 
support  basic  research  in  certain  areas 
of  rangeland  research.  Proposals  will  be 
considered  in  the  following  specific 
areas-  (1 )  Management  of  rangeiands 
and  agricultural  land  as  integrated 
systems  for  more  efficient  utilization  of 
crops  and  waste  products  in  the 
production  of  food  and  fiber.  (2) 
methods  of  managing  rangeland 
watersheds  to  maximize  efficient  use  of 
water  and  'mprove  water  yield,  water 
quality,  and  water  conservatiofi.  to 
protect  against  onsite  and  offsite 
damage  to  rangeland  resources  from 
floods,  erosion  and  other  detrimental 
influences,  and  to  remedy  unsatisfactory 
and  unstable  rangeland  conditions,  and 
(3)  revegetation  and  rehabilitation  of 
rangeiands  including  the  control  of 
undesirable  species  of  plants. 

If  necessary,  further  information  may 
be  obtained  by  calling  Dr.  Wayne  K. 
Murphey,  CSRS-USDA;  telephone;  (202) 
401-4089 

Supplementary  Information 

The  Rangeland  Research  Grants 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No, 
10.200.  For  reasons  set  forth  in  the  Final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983), 
this  program,  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 
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L'"der  the  provisions  of  the 
Piperwork  Reduction  Act  of  1980  (44 
U.S.C.  3,504(h)l,  the  collection  of 
information  reqiiiroments  contained  in 
this  notice  have  been  approved  under 
0MB  Do.,-.imenl  No.  0524-0022. 

Done  at  Washington.  DC.  this  8th  day  of 
Januarj  1991. 
Ct^re  1.  Harris, 

Associc'e  Adniinistrotor,  Cooperative  State 
Rt'seuixh  St^n-u  e. 
|FR  Dor..  91-825  Filed  1-11-91;  3:45  am] 

|llLL*a  ^ODE  M10-?2-l« 


9  91 


Monday 
January  14,  1991 


Part  V 


Environmental 
Protection  Agency 


Priority  List  of  Substances  Which  May 
Require  Regulation  Under  the  Safe 
Drinking  Water  Act;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OW-FRL-3866-5] 

Prtortty  List  of  Sutistances  Whicti  May 
Require  Regulation  Under  the  Safe 
Drinking  Water  Act 

AOtNCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. ^^ 

summary:  The  Safe  Drinl^ing  Water  Act 
as  amended  in  1986  requires  EPA  to 
publish  a  triennial  list  of  contaminants 
which  are  known  or  anticipated  to  occur 
in  dnnking  water  and  which  may 
require  regulation  under  the  Act.  The 
Dnnking  Water  Priority  Ust  (DWPL) 
ser\'e9  as  a  list  of  candidate 
contaminants  for  regulation  under  the 
Act.  EPA  published  the  first  DWPL 
containing  53  contaminants/ 
contaminant  groups  on  January  22,  1988. 
The  present  notice  establishes  a  revised 
DWPL  (1991  version)  of  "candidates"  for 
future  regulations.  The  list  is  comprised 
of  50  substances  carried  over  from  the 
1988  DWPL  and  27  new  substances.  The 
total  number  of  contaminants/ 
contaminant  groups  on  the  revised 
DWPL  is  77. 

DATCS:  This  notice  is  effective 
immediately. 

ADDRESSES:  References  and  supporting 
documentation  for  new  substances 
selected  for  the  list  are  in  the  public 
docket.  Supporting  documents  for  the 
substances  carried  over  from  the  1988 
list  are  not  being  made  available  again. 
The  docket  clerk's  office  is  located  in 
the  Criteria  and  Standards  Division, 
OfTice  of  Drinking  Water,  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20480.  The 
docket  is  open  from  9  a.m.  to  3:30  p.m  . 
Monday  through  Friday,  except  legal 
holidays.  Please  call  202-382-3027  for  an 
appointment  to  inspect  the  docket. 
FOR  FURTHER  INFORMATION  CONTACT: 
jitendra  Saxena.  Ph.D..  Criteria  and 
Standards  Division.  Office  of  Drinking 
Water  (WH-550D).  US.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460.  phone  202-475- 
9579.  General  information  may  also  be 
obtained  from  the  EPA  Drinking  Water 
Hotline.  The  toll-free  number  is  800-426- 
4791;  the  local  number  is  202-382-5533. 

EPA  Regional  Offices 

I.  JFK  Federal  Bldg..  room  2203.  Boston, 

MA  02203.  Phone:  (617)  853-3610. 
Jerome  Healey. 

II.  28  Federal  Plaza,  room  624,  New 

York.  NY  10278.  Phone  (212)  264- 
1800.  Walter  Andrews 


in.  841  Chestnut  Street.  Philadelphia.  PA 
19107.  Phone:  (215)  597-8227,  Jon 
Capacasa. 

IV.  345  Courtland  Street.  NE..  Atlanta. 

CA  30365.  Phone;  (404)  347-3866. 
James  Kutzman. 

V.  230  Dearborn  Street,  Chicago.  IL 

60604.  Phone;  (312)  353-2151. 
Edward  P.  Watters. 

VI.  1445  Ross  Avenue,  Dallas,  TX  75202. 

Phone;  (214)  255-7150.  Oscar  Cabra. 

VII.  726  Minnesota  Ave..  Kansas  City. 
KS  66101,  Phone;  (913)  551-7032. 
Ralph  Langemeier. 

VIII.  One  Denver  Place,  999  18th  Street, 
suite  500.  Denver,  CO  80202,  Phone: 
(303)  294-7005,  Patrick  Crotty. 

IX.  74  Hawthorne  Street.  San  Francisco. 

CA  94105.  Phone:  (415)  774-2250, 
Steve  Pardieck. 

X.  1200  Sixth  Avenue.  Seattle.  WA 

98101.  Phone:  (206)  399-4092.  Jan 
Hastings. 
SUPPt^MENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Selection  of  Contaminants  for  the  Revised 

Drinking  Water  Priority  List 

A.  1988  Drinking  Water  Priority  List 

B.  Lists  of  Substances  Considered  for 
Revision  of  the  Drinking  Water  Prioritj 
Lisi 

1.  SARA  Priority  List 

2.  Pesticides  Registered  Under  FIFRA 

a.  Pesticides  Selected  Based  on  the  Results 
of  the  National  Pesticides  Survey 

h.  Pesticides  Selected  Based  on  Their 
Leaching  Potential 

3.  Substances  Recommended  by  Stales  and 
EPA  Regions 

III.  1991  Version  of  the  Drinking  Water 

Priority  List 

IV.  Future  Revisions  of  the  Drinking  Water 

Priority  List 

V.  Other  Requirements 

A  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VI.  References 

Abbreviations  Used  in  this  Notice 

ATSDR;  Agency  for  Toxic  Substances  and 

Disease  Registry 
CERCLA:  Comprehensive  Environmental 

Response.  Compensation,  and  Liability 

Act  (Superfundl 
DWPL  Drinking  Water  Priority  List 
FIFRA:  Federal  Insecticide,  Fungicide  and 

Rodenticide  Act 
FSTRAC:  Federal-State  Toxicology  and 

Regulatory  Alliance  Committee 
MCL  Maximum  Contaminant  Level 
MCLC:  Maximum  Contaminant  Level  Goal 
NPL  National  Priority  List  (Superfund) 
NPS:  National  Pesticides  Survey 
NTP:  National  Toxicology  Program 
NPDWR:  National  Primary  Drinking  Water 

Regulation  (includes  both  Interim  and 

Revised  National  Primary  Drinking 

Water  Regulations) 
ODW:  Office  of  Drinking  Water 
SARA:  Superfund  Amendments  and    • 

Bedulhorization  Act 


SDWA.  Safe  Drinking  Water  Act,  also 

refeired  to  as  "the  Act."  as  amended  in 
1986. 

SMCL:  Secondary  Maximum  Contaminant 
Level 

TRI:  Toxics  Release  Inventory 

VOC:  Volatile  Organic  Chemical 

I.  Background 

The  Safe  Drinking  Water  Act  (SDWA 
or  "the  Act"),  as  amended  in  1986, 
requires  the  Environmental  Protection 
Agency  (EPA)  to  publish  a  triennial  list 
of  contaminants  ("Drinking  Wafer 
Priority  List"  or  DWPL)  which  are 
known  or  anticipated  to  occur  in 
drinking  water  and  which  may  require 
regulation  under  the  Act  (section 
1412(b)(3)(A)j.  EPA  must  propose 
National  Primary  Drinking  Water 
Regulations  (NPDVVRs)  for  at  least  25 
contaminants  on  the  DWPL  within  24 
months  after  publication  of  each 
triennial  list  and  promulgate  25 
NPDWRs  within  36  months  of 
publication  of  each  triennial  list.  Under 
section  1401  of  the  Act,  the  NPDWRs  are 
to  include  maximum  contaminant  levels 
(MCLs)  and  "criteria  and  procedures  to 
assure  a  supply  of  drinking  water  which 
dependably  complies"  with  such  MCLs 
If  it  is  not  economically  or  technically 
feasible  to  ascertain  the  level  of  a 
contaminant  in  drinking  water,  EPA  may 
require  the  use  of  a  treatment  technique 
instead  of  an  MCL. 

In  selecting  contaminants  for  the  list. 
EPA  must  consider,  at  a  minimum, 
substances  referred  to  in  section  101(14) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA  or  "Superfund") 
and  pesticides  registered  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  Act  also 
requires  EPA  to  form  an  advisory  group 
to  assist  in  developing  the  DWPL  This 
group  must  include,  but  not  be  limiied 
to.  participants  from  the  National 
Toxicology  Program  and  the  EPA  offices 
of  Drinking  Water,  Pesticides  and  Toxic 
Substances.  Ground  Water,  and  Solid 
Waste  and  Emergency  Response,  and 
other  offices  deemed  appropriate  by  the 
Administrator. 

The  first  Drinking  Water  Priority  List 
was  published  by  EPA  on  January  22, 
1988  (53  FR  1892).  The  list  consisted  of 
53  contaminants/contaminant  groups, 
and  included  the  seven  substances 
which  were  removed  from  the  original 
statutory  list  of  83  contaminants.  Other 
contaminants  placed  on  the  list  included 
disinfectants  and  their  by-products, 
priority  contaminants  developed  under 
the  Superfund  Amendments  and 
'  Reauthorization  Act  (SARA),  design- 
•  analytes  of  the  EPA  National  Pesticides 
i  Survey  (NPS),  unregulated  contaminants 
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monitored  under  section  1445  of  the 
SDWA,  and  certain  substances  reported 
frequently  and  at  high  concentrations  in 
drinking  water  surveys. 

EPA  is  complying  with  SDWA 
requirements  for  publication  of  a 
triennial  list  of  contaminants  by  revising 
and  updating  the  1988  DWPL  EPA 
believes  that  the  DWPL  is  simply  a  list 
of  "candidates"  for  regulation.  These 
"candidates"  include  substances  which 
are  known  or  anticipated  to  occur  in 
drinking  water  and  which  may  require 
regulation  under  the  Act.  Some 
substances  are  placed  on  the  list 
because  they  clearly  present  a  health 
risk;  others  will  require  further 
investigation  before  the  need  for 
regulation  is  clear.  With  this  approach, 
the  DWPL  will  be  a  flexible  tool  which 
is  reviewed  and  revised  every  three 
years.  Contaminants  which  no  longer 
meet  the  EPA's  DWPL  criteria,  or  which 
have  been  regulated  since  being  placed 
on  the  list,  can  be  dropped,  and  new 
high-priority  drinking  water 
contaminants  can  be  added  to  the  list 
when  it  is  revised. 

This  notice  establishes  a  revised  list 
of  "candidate"  contaminants  for  future 
regulation.  EPA  has  not  yet  promulgated 
NPDWRs  for  any  contaminants  from  the 
1988  list.  Fifty  substances  from  the  1988 
list  which  continue  to  meet  the  DWPL 
criteria  have  been  carried  forward  to  the 
1991  list.  Three  substances  from  the  1988 
list  have  been  dropped  (see  discussion 
below).  Twenty-seven  new  drinking 
water  contaminants  have  been  added. 
This  notice  was  developed  with  the 
assistance  of  the  DWPL  workgroup.  The 
workgroup  was  chaired  by  the  Criteria 
and  Standards  Division,  Office  of 
Drinking  Water.  The  workgroup 
consisted  of  representatives  from  the 
EPA  offices  of  Pesticides  and  Toxic 
Substances.  Ground  Water.  Solid  Waste 
and  Emergency  Response,  and  other 
programs  within  the  Agency;  the 
National  Toxicology  Program  (NTP);  the 

U.S.  Geological  Survey;  and  the  Agency 

for  Toxic  Substances  and  Disease 

Registry  (ATSDR). 

n.  Selection  of  Contaminants  for  the 
Revised  Drinking  Water  Priority  list 

Drinking  water  contamination 
generally  occurs  from;  (a)  Contaminants 
that  find  their  way  into  drinking  water 
sources  from  industrial  waste, 
agricultural  runoff,  and  other  pollution 
sources;  (b)  contaminants  formed  during 
treatment  of  water  supphes  (e.g.. 
disinfection  by-products);  and  (c) 
materials  used  for  treatment,  storage, 
and  distribution  of  water  (e.g..  direct 
and  indirect  additives).  EPA  has 
considered  all  of  these  sources  in 
selecting  important,  or  potentially 


important,  drinking  water  contaminants 

for  the  1991  DWPL. 
EPA  used  the  following  general 

criteria  for  contaminant  selection  for  the 

1988  DWPL  and  has  used  the  same 

criteria  in  revising  the  DWPL: 

— Occurrence  of  the  substance  in  public 
water  systems;  or  physical/chemical/ 
environmental  characteristics  and  use 
patterns  of  the  substance  indicate  its 
potential  for  occurrence  in  public 
water  systems  at  levels  of  concern. 

— Documented  or  suspected  adverse 
health  effects  of  the  contaminant. 

— Availability  of  sufficient  information 
on  the  substance,  including  health 
effects  data,  analytical  methods,  and 
treatabihty  studies,  so  that  a 
regulation  could  be  developed  within 
the  statutory  time  frame. 
Alternatively,  there  should  be 
sufficient  likelihood  that  needed 
information  on  the  contarf^nant  can 
be  developed  so  that  a  reguljtion 
could  be  developed  before  the 
statutory  deadline. 
All  contaminants  on  the  1991  DWPL 

meet  these  selection  criteria. 

A.  1988  Drinking  Water  Priority  List 

The  1988  DWPL  contained  53 
contaminants/contaminant  groups  (53 
FR  1892,  January  22, 1988).  It  included 
seven  contaminants  removed  from  the 
statutory  list  of  83  contaminants,  and 
substances  selected  from  the  following 
groups:  (1)  Disinfectants  and 
disinfection  by-products.  (2)  the  first  50 
contaminants  on  the  SARA  section  110 
priority  hst.  (3)  design-analytes  of  the 
EPA  National  Pesticides  Survey.  (4) 
unregulated  volatile  organic  chemicals 
(VOCs)  listed  under  monitoring 
requirements  of  section  1445  of  the 
SDWA.  and  (5)  other  substances 
selected  for  specific  reasons  articulated 
in  the  January  22, 1988,  Federal  Register 
notice. 

EPA  was  required  to  propose 
NPDWRs  for  at  least  25  contaminants 
on  the  DWPL  by  January  1990  and  to 
promulgate  the  NPDWRs  by  January 
1991.  EPA  has  not  met  this  schedule  and 
therefore  is  carrying  forward  to  the  1991 
list  all  the  contaminants/contaminant 
groups  on  the  1988  DWPL  except  as 
discussed  below.  Those  contaminants 
carried  forward  continue  to  meet  DWPL 
selection  criteria.  EPA  plans  to  propose 
NPDWj^  for  25  contaminants  in  June 
1993  that  will  be  selected  from  the 
revised  (1991)  DWPL 

Three  contaminants  on  the  1988 
DWPL — ammonia,  silver,  and  sodium — 
have  been  determined  to  be  of  low 
priority  for  regulation  and,  therefore, 
have  been  dropped  from  the  1991  hst. 
For  each  of  these  three  substances,  there 


is  either  litUe  or  no  potential  for 
exposure  via  drinking  water,  or  no 
adverse  health  effect  associated  with 
their  presence  in  drinking  water.  Current 
data  for  ammonia  indicate  no  adverse 
health  effects  on  humans  at  levels  found 
in  drinking  water.  Long-term  exposure  to 
silver  is  known  to  cause  argyTia.  a 
grayish  discoloration  of  the  skin.  Since 
this  is  considered  a  cosmetic  effect  and 
not  a  health  effect,  a  secondary 
maximum  contaminant  level  (SMCL) 
was  proposed  for  silver  (54  FR  22062. 
May  22, 1989).  SMCLs  are  not  federally 
enforceable  and  are  established  for 
contaminants  in  drinking  water  which 
may  affect  the  aesthetic  qualities  and 
the  public's  acceptance  of  drinking 
water.  Sodium  is  low  priority  because 
drinking  water  contributes  only  a  small 
fraction  of  total  dietary  intake.  In 
addition  association  between  sodium  in 
drinking  water  and  hypertension  in  the 
general  population  is  based  on 
inadequate  data  (50  FR  46980,  November 
13, 1985).  Any  of  these  three  chemicals 
could  be  added  to  a  subsequent  DWPL 
should  new  data  warrant  such  action. 

B.  Lists  of  Substances  Considered  for 
Revision  of  the  Drinking  Water  Priority 
List 

The  following  sources  were  reviewed 
by  EPA  to  identify  contaminants  for  the 
1991  version  of  the  DWPL 


1.  SARA  Priority  List 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub  L  99- 
499  (SARA))  amended  and  extended 
CERCLA  of  1980  (42  U.S.C.  9601  et  seq.). 
SARA  (section  110]  requires  the  Agency 
for  Toxic  Substances  and  Disease 
Registry  (ATSDR)  of  the  Department  of 
Health  and  Human  Services  and  EPA  to 
prepare  a  priority-ordered  list  of 
hazardous  substances  covered  by 
CERCLA.  The  list  must  consist  of  those 
substances  which  are  most  commonly 
found  at  hazardous  waste  sites  on  the 
CERCLA  National  Priority  Ust  (NPL), 
and  which  the  agencies  determine  pose 
the  most  significant  potential  threat  to 
human  health.  The  first  hst  of  100 
substances  was  published  in  the  Federal 
Register  on  April  17. 1987  (52  FR  12866). 
The  list  was  separated  into  four  priority 
groups  of  25  substances  each.  The  first 
group  of  25  is  the  highest  priority  group, 
the  second  is  the  next  highest  priority. 
and  so  on.  The  use  of  the  SARA  list  in 
the  development  of  the  DWPL  fulfills  the 
SDWA  requirement  to  consider 
CERCLA  section  101(14)  substances. 
This  was  discussed  in  detail  in  the  1988 
DWPL  Notice  (53  FR  1892,  January  22, 
1988). 
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EPA  considered  substances  in  priority 
groups  1  and  2  of  the  first  SARA  list  for 
the  1988  DWPL  During  revision  of  the 
DWPU  EPA  reexamined  those 
substances  taking  into  consideration 
new  data  which  were  generated  since 
1988.  EPA  also  considered  substances  in 
priority  groups  3  and  4.  SARA  priority 
list  substances  which  were  selected  fur 
the  1991  DWPL  are  Usted  in  Table  1 

Table  1— SARA  Section  110  Priority 
List  Substances  Which  Have  Been 
Selected  for  the  1991  DWPL 


Acrytonitnl* 

1 ,3-Oicnioroban2ena 

DicNofodifluofonwthift0 

2.4-Ori*aptMno< 

2.«-0mrotoluan« 

1 .2-0lptMnytt>ydrsiina 

RuurotticNwowathsfw 

HuacmofooiHBavnv 

HaucNoroolhana 


HftrObmvtmrm 


Naphthalene  is  the  only  substance 
listed  in  Table  1  which  was  considered 
previously  for  the  1988  DWPL 
Naphthalene  was  excluded  from  the 
1988  list  because  of  little  or  no  potential 
for  exposure  through  drinking  water. 
Reevaluation  of  naphthalene  has. 
however,  revealed  a  strong  potential  for 
drinking  water  contamination.  For 
example,  naphthalene  may  leach  into 
drinking  water  from  coal  tar  based 
protective  coatings  used  in  watnr 
transmission  lines  and  storage  tanks. 
Also,  a  substantial  increase  in  the 
amount  of  naphthalene  released  to  the 
environment  has  been  reported  (U.S. 
EPA.  "Toxics  Release  Inventory." 
National  Report.  1988).  suggesting  the 
possibility  of  drinking  water 
contamination.  Therefore,  naphthalene 
has  been  included  in  the  1991  DWPL. 

Substances  included  in  the  second 
SARA  list  (54  FR.  October  20, 1988)  and 
the  third  SARA  list  (53  FR.  October  26, 
1988)  will  be  considered  for  future 
DWPLs. 

2.  Pesticides  Registered  Under  FIFRA 

Pesticides  are  logical  candidates  for 
inclusion  on  the  DWPL  Since  pesticides 
are  specifically  developed  for  their 
toxicity  to  certain  organisms,  the 
potential  exists  for  their  toxicity  to 
humans.  Also,  there  is  mounting 
evidence  that  pesticide  use  can,  in  some 
circumstances,  lead  to  contamination  of 
drinking  water  supplies.  EPA  used  two 
mechanisms  to  select  pesticides  for  the 
1991  version  of  the  DWPL 

a.  Pesticides  Selected  Based  on  the 
Results  of  the  National  Pesticides 
Survey.  The  National  Pesticides  Survey 
(NPS)  was  a  jointly  sponsored  project  of 


FJ^A  s  Office  of  Dnnking  Water  jODW) 
and  Office  of  Pesticide  Programs  (OPP). 
It  was  the  first  national  survey  of 
pesticides  and  pesticide  degradation 
products  in  drinking  water  wells.  The 
survey  had  two  principal  objectives:  (1) 
To  determine  the  frequency  and 
concentration  of  pesticide 
contamination  of  drinking  water  wells 
nationally:  and  (2)  to  improve  EPA's 
understanding  of  how  contamination  of 
drinking  water  wells  is  associated  with 
patterns  of  pesticide  use  and  the 
vulnerability  of  ground  water  to 
contamination.  The  survey  involved 
analysis  of  127  pesticides  and  pesticide 
degradation  products  in  statistically 
representative  samples  taken  from  more 
than  1.300  wells,  some  in  every  State. 

The  pesticides  listed  in  Table  2  have 
been  selected  for  the  revised  DWPL 
because  of  their  frequent  reported 
detection  in  drinking  water  wells. 
Furthermore,  these  pesticides  also  meet 
the  other  DWPL  criteria. 

Table  2.— Pesticides  Selected  for 
THE  1991  DWPL  Based  on  the  Re- 
sults of  the  National  Pestiodes 
Survey 

Bentazon 

DCPA  (Mxl  Its  AcxJ  iTie«atx>iites) 

Psraihton  deigradatxan  prtxJuci  (4  Nrtrop»ieno4) 

Prometon 


b.  Pesticides  Selected  Based  on  Their 
Leaching  Potential.  Ground-wafer 
contamination  by  pesticides  has  been  of 
considerable  public  concern  over  the 
last  several  years.  The  Agency,  through 
its  pesticide  registration  and 
reregistration  process,  has  focused  its 
attention  on  identifying  and  developing 
information  on  pesticides  which  have 
the  greatest  potential  to  leach  into 
ground  water  A  complex  set  of  factors 
influence  the  likelihood  of  pesticide 
contamination  of  ground  water  in  a 
given  location:  The  physical  and 
chemical  properties  of  the  pesticide, 
natural  hydrogeologic  and  man-made 
features  at  the  site  of  application,  and 
the  agronomic  and  pesticide  application 
practices  employed.  Pesticides  that 
leach  into  ground  water  are  also 
potential  contaminants  of  surface 
waters.  The  NPDWRs  apply  to  drinking 
water  from  both  sources. 

As  part  of  the  registration/ 
reregistration  process,  EPA  has  required 
ground-water  monitoring  studies  from 
the  registrants  on  36  pesticides.  These 
pesticides  are  considered  excellent 
candidates  for  the  1991  DWPL  because 
(1)  they  have  properties  and 
characteristics  associated  with  other 
pesticides  previously  detected  in  ground 


water,  and  (2)  much  of  the  information 
on  these  pesticides  which  may  be 
needed  for  regulation  has  already  been 
developed  by  the  registrants.  However, 
many  of  the  pesticides  on  the  list  of  36 
have  already  been  considered  for 
drinking  water  regulation  via  other 
mechanisms.  For  example,  they  appear 
on  the  statutory  list  of  83  or  on  the  1988 
DWI'L  or  are  analytes  of  the  National 
Pesticide  Survey.  For  the  revised  DWPL 
EPA  has  selected  from  the  36  pesticides   - 
only  those  which  meet  the  DWPL 
criteria  and  are  not  already  addressed 
elsewhere.  These  pesticides  are  listed  in 
Table  3. 

Table  3.— Pesticides  Selected  for 
THE  1991  DWPL  Based  on  Their  Po- 
tential TO  Leach  in  Ground  Water 


Asutam 

Bro«nacil 

Cyromazme 

Fomesaten 

Lactofeo/  Acifluorfen 

Metalaxyt 

Metfwmyl 

Thiodicarb 


3.  Substances  Recommended  by  States 
and  EPA  Regions 

With  the  assistance  of  the  Federal- 
State  Toxicology  and  Regulatory 
Alliance  Committee  (FSTRAC).  EPA 
solicited  recommendations  from  the 
States  and  EPA  regions  for  high-priority 
drinking  water  contaminants  which 
should  be  considered  for  inclusion  in  the 
1991  DWPL  FSTRAC  consists  of 
representatives  from  State  and  Federal 
drinking  water  programs  brought 
together  to  exchange  ideas  and 
information  on  the  toxicology  and  risk 
assessment  of  drinking  water 
contaminants.  FSTRAC  surveyed  the 
drinking  wafer  programs  in  all  50  States 
and  Puerto  Rico  for  recommendations 
regarding  chemicals  for  future  standards 
development  by  EPA.  FSTRAC 
identified  the  chemicals  most  frequently 
requested  for  regulation  (i.e.,  requested 
by  four  or  more  States).  The  reasons  for 
requested  standards  development  for 
these  chemicals  included  their 
widespread  use,  documented  or 
suspected  adverse  human  health  effects, 
and/or  prevalence  in  drinking  water. 
Many  States  and  EPA  regions  also 
submitted  recommendations  directly  to 
the  EPA.  Based  on  the  recommendations 
of  the  States  and  EPA  regions,  the 
chemicals  listed  in  Table  4  have  been 
selected  for  the  1991  DWPL; 
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Table  4.— Substances  Selected  for 
THE  1991  DWPL  Based  on  the  Rec- 
ommendation OF  States  and  EPA 
Regions 

Manganese 
Mettiyl  ethyl  ketone 
Methyl  isobutyl  ketone 
Tetrahydroturan 


III.  1991  Version  of  the  Drinking  Water 
Priority  List 

Table  5  shows  the  final  1991  Drinking 
Water  Priority  List  of  contaminants/ 
contaminant  groups.  The  list  is 
comprised  of  50  contaminants/ 
contaminant  groups  from  the  1988  list 
(which  continue  to  meet  the  DWPL 
criteria  and  have  not  been  regulated 
thus  far)  and  27  new  substances 
selected  from  the  four  groups  discussed 
in  this  notice.  The  total  number  of 
contaminants/contaminant  groups  on 
the  revised  list  is  77. 

Table  5.— Priority  List  (1991  Version) 
OF  Contaminants  Which  May  Re- 
quire Regulation  Under  the  Safe 
Drinking  Water  Act 


Sutjstance 


CAS  No. 


Inorganics   (Total   numt)ef    = 

14) 

Aluminum. 

Boron 

Chloramrnes...— ..™..— .. 

Ctiior  ale 

Chlonne ™. 

Chlonne  dioxide 

Chlorite 

Cyanogen  chlonde 

Hyoochlonte  ion „ 

Manganese 

Molybdenum ™„..„..„.„....„, 

Strontium „_ ._._.. 

Vanadium 

Zinc 

Pesticides  (Total   number   = 

19) 

Asulam 

Bentazon _.. 

BromacH 

Cyanazine „..„ 

Cyromazine 

DCPA  (and  its  acid  metabo- 
lites)  

Dicamba - 

EthylenethKXirea 

Fomesafen 

Lactofen/Acrfiuorien..._..... 

Metalaxyl 

Methomyl „„._„_..„.. 

Wetolachlof .... 

Metnbuzin „ „ 

Parathion  degradation  prod- 
uct (4-Nltrophenol) 

Prometon 

2.4.5-T ™ 

Thiodicart) 

Tnfluralin 

Synthetic  Organic  Chemicals 

(Total  number  «  43) 

Acrylonitrile _..._ 

Bromobenzene _.... 


7429905 
7440428 

14866683 
7782505 

10049044 

14998277 
606774 

14380611 
7439965 
7439987 
7440246 
7440622 
7440666 


333771 1 

25057890 

314409 

21725462 

66215278 

1861321 

1918009 

96457 

72178020 

77501634/5094666 

67837191 

16752775 

51218452 

21807649 

100027 

1610180 

93765 

59669260 

1582098 


Table  5.— Priority  List  (1991  Version) 
OF  (Contaminants  Which  May  Re- 
quire Regulation  Under  the  Safe 
Drinking  Water  Act— Continued 


Substance 


Bromochlofoacetonrtnle 

Bromodichloromethane _ 

Bromotorm 

Bromomethane _. 

Chlonnation  /Chloramination 
by-products  (Misc.),  e.g.. 
Haloacetic  acids.  Haloke- 
tones,  CWoral  hydrate, 
MX-2  (3-chloro-4-(dK:hior. 
omethy1)-5-hydroxy-2 
(5H)-furanone],  N-Organ- 
ochkx  amines -.-....- 

Chlofoethane „.™..™~ 

Chloroform „„._._„..™,..., 

Chloromethane..™.............™-.. 

Chkjroptcnn _ „„„. 

o-Chiofotoluene ™ 

p-Chiorotoluone _ — 

Drtxomoacetonrtrile , 

Dibromochtoromethane 

Ditjfomomettiane 

Dichloroacelonitnle 

1 .3-D)Chtorot)enzene 

DichlorodiftuororDethane . ....... 

1.1-DictTtoroethane „_... 

2.2-Dichkxopropat>e  — , 

1 .3-Dichloroprooane  ..._„.„_. 

1 , 1  -Dichloroprooene _.__. 

1 ,3-Dichk5ropropene 

2  4-Dinrtropherx)l „_,~.. 

2.4-Dinitrotoluene ».™. 

2,6-Dinrtrotoluene 

1.2-Diphenylhydrazine 

Floorotnchioromethane „. 

Hexachlorobutadiene..-.™,.... 

Hexachloroe  thane ...._ 

Isophofone 

Methyl  ethyl  ketone _... 

Methyl  isobutyl  ketone „.. 

Methyi-t-butyl  etrwr 

Naphtha  lene..„ „... 

Nrirot>enzene „ — 

Ozone  by-products,  e.g..  Al- 
dehydes. Epoxides,  Per- 
oxides. Nitrosamir>es.  Bro- 
mate.  lodate 

1,1.1 ,2-Tetrachkxoethane 

1.1.2.2-Tetrachloroeihane 

Tetrahydroturan 

Trichlo'^oacetonitnle 

1 .2.3-Tnchloropropar>e —. 

Microorganisms  (Total  number 

=  1) 

Cryp'.osponaum 


CAS  No. 


83463621 
75274 
752S2 
74839 


75003 

67663 

74873 

76062 

95498 

106434 

3252435 

124481 

74953 

3018120 

541731 

75718 

75343 

594207 

142289 

563586 

542756 

51285 

121142 

606202 

122667 

75694 

67683 

67721 

78591 

78933 

108101 

1634044 

91203 

98953 


630206 

79345 

109999 

545062 

96184 


107131 
108861 


rV.  Future  Re\"isions  of  the  Drinking 
Water  Priority  List 

In  accordance  with  the  requirements 
of  the  SDWA,  EPA  will  revise  the  DWPL 
every  three  years.  Revisions  will  drop 
those  contaminants  for  which 
regulations  have  been  promulgated,  and 
add  new  contaminants  which  may  be  of 
concern.  Revisions  will  also  drop 
contaminants  which  no  longer  meet 
EPA's  established  criteria  for 
contaminant  selection.  EPA  welcomes 
public  comments  or  any  suggestions  for 
future  revisions  of  the  list. 


V.  Other  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  notice  is  not  a  regulation 
and  will  not  have  a  financial  or 
economic  impact  on  any  party. 
Therefore.  EPA  has  not  prepared  an 
Economic  Impact  Analysis  (ElA).  EPA 
will  prepare  an  EIA,  if  appropriate,  at 
the  time  of  regulation  of  any 
contaminant  on  the  DWPL 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
use.  601.  et  seq.)  requires  EPA  to 
explicitly  consider  the  effect  of  proposed 
regulations  on  small  entities.  This  notice 
does  not  constitute  a  proposed 
rulemaking  activity.  Therefore,  the 
Regulatory  Flexibility  Act  requires  no 
such  analysis.  As  EPA  prepares 
regulations  for  contaminants  selected 
from  the  Drinking  Water  Priority  List 
under  section  1412  of  the  SDWA,  EPA 
will  consider  the  effect  of  the  proposed 
regulations  on  small  entities. 

C.  Papervi'ork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  notice  (44  U.S.C. 
3501  et  seq). 

VI.  References 

References  for  the  revised  DWPL  are 
included  in  the  public  docket  for  this 
notice.  This  docket  is  located  at  EPA 
Headquarters,  at  the  address  listed  at 
the  beginning  of  this  notice.  Individuals 
should  contact  the  docket  clerk  (202- 
382-3027)  for  access  to  the  public 
docket.  Materials  for  the  revised  DWPL 
are  as  follows: 

FSTRAC.  "States"  Needs  for  Chemicals  for 
Regulation  in  Drinking  Waters."  Hutcheson 
to  Hais,  April  27. 1990. 

State  of  California.  "Chemicals  for 
Inclusion  on  the  Candidate  List  for 
Regulation  Under  the  Safe  Drinking  Water 
Act. '  Fan  to  Cantilli.  May  2. 1990. 

State  of  Illinois,  "List  of  Compounds  Which 
Hdve  Been  Detected  in  Public  Water  Supplies 
and  at  Cleanup  Sites. '  Virgin  to  Cantilli. 
April  30.  1990. 

State  of  Maryland,  "List  of  Drinking  Water 
Contaminants  Which  Have  Occurred  in 
Private  or  Public  Water  Systems  in 
Maryland,"  Paull  to  Saxena.  April  19, 1990. 

State  of  Rhode  Island.  "Candidate 
Substances  for  Safe  Dnnking  Water  Act  List 
of  Priority  Drinking  Water  Contaminants," 
Lee  to  Cantilli.  May  10,  1990. 

State  of  Wisconsin,  "Substances  for 
Inclusion  on  the  Drinlting  Water  Priority 
List."  Swailes  to  Saxena.  April  16. 199a 

U.S.  EPA.  "National  Primary  Drinking 
Water  Regulations:  Synthetic  Organic 
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Chemicals,  Inorganic  Chemicals  and 
Nficroorganisms;  Proposed  Rule"  (.V/  KK 
46SW0.  November  U.  1965). 

US.  EP.'V  ■"Notice  of  the  First  Prior. !>  l..'.! 
of  Hazardous  Substances  That  Will  Be  the 
Subject  of  Toxicologicai  Profiles  and 
Guidehnes  for  Development  of  Toxin. lo«;(  ,i! 
Profiles."  (52  FR  12866,  Apnl  17.  198"). 

U.S.  EPA.  "List  of  National  Pesticide 
Survey  Analytes"  and  "Preliminary  Survey 
Results."  National  Pesticide  Suney  File  lyfl"- 
1990. 

U.S.  FJ'A,  "Dnnking  Wdtcr  Subs'Uunun  of 
Cjintaminants  and  Dnnking  Water  P^uniy 


Li8!  of  AdditioHHl  SubsUini  »>s  Which  Mriy 
Require  Re«u!d;,.in  I  •  ..'..-r  \Un  Safe  Dnnking 
Wdter  Ac;-  .  xi  FR  \mz.  j..n:.cr>  22.  19881 

V  S.  F.V\.   ■M.i7riir.is  S  .'.>-Mr;;  fs  Priority 
List.  Toxir:.;   ,;ir„:  P-   ^  .-s  second  List  ( .'^1 
FR  41 2W),  Or'oh*.'  ;o   :4P; 

r  S  EPA. 'Toxics  R.  ..  dse  Inventory 
Ikl;     National  Report  1988.  Draft. 

US  EPA    National  Primary  and 
S<;conriHrv  Drinking  Water  Regulation: 
Propo.se<i  Rl;u-"  (54  FR  22062.  May  22. 1988). 

I  S  F,i'  \     r  t-  Th,.'  J  List  of  Haiardous 
Sobstar.f.t:a  1;.^:  V\  ill  Be  the  Subject  of 


Toxicologica!  Profiles  (54  FR  43615.  October 
ai.  1989) 

U.S.  EPA.  Region  1.  "Dnnking  Water 
Cnonty  List  fDWPL)  for  1991— Listing  of 

Candid.ites  for  Regulation  "  Chow  to  Cantil'i 
M.i>,  13,  1990. 

n,iU'd  nfui'n;!.rr31.  1990 
F  Henry  Habicht. 
^c!  r:^Ad:n::i:st.-a!ijr 
(FR  DoL  9!_608  Filed  1-11-9!  8  43  Hin; 
aiLUMG  COOC  SSSO-SO-H 


Monday 
January  14,  1991 


Part  VI 


Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  49,  75  and  77 
Information  Collection  Requirements  for 
Mine  Rescue,  Self-Rescuer,  Fire  Drill,  and 
First-Ald  Training  for  Supervisory 
Employees;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  49, 75  and  77 
RIN  1219-AA67 

Information  Collection  Requirements 
for  Mine  Rescue,  Self-Rescuer,  Fire 
Drill,  and  First-Ald  Training  for 
Supervisory  Employees 

AOCNCY:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
action:  Final  rule. 

summary:  This  final  rule  revises  certain 
information  collection  requirements  for 
mine  operators.  It  addresses  test  and 
inspection  records  for  mine  rescue 
breathing  apparatus  at  all  underground 
mines,  records  concerning  Rre  drills  and 
self-rescuer  examination  at  underground 
coal  mines  and  first-aid  training  for 
selected  8uper\i8ory  employees  at  all 
coal  mines.  In  most  cases  it  replaces 
paperwork  requirements  with 
certification  provisions.  It  retains 
recordkeeping  requirements  that 
enhance  miner  safety. 
EFFECTIVE  DATE:  February  13, 1991. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Paperwork  Reduction  Act  of  1980, 
(44  U.S.C.  3501)  instructs  Federal 
agencies  to  minimize  the  Federal 
paperwork  burden  on  individuals,  small 
businesses  and  others  on  whom 
reporting  and  recordkeeping 
requirements  are  imposed. 

On  November  20, 1989,  (54  VR  48062) 
MSHA  published  a  proposed  rule  in  the 
Federal  Register  to  reduce  the 
information  collection  burden  imposed 
by  MSHA  on  mine  operators  or  other 
affected  parties  by  revising  certain 
reporting  and  recordkeeping 
requirements.  The  proposal  addressed 
recordkeeping  and  reporting 
requirements  related  to  mine  rescue 
equipment,  underground  coal  mine  self- 
rescuers,  first-aid  training  for  selected 
supervisory  employees,  and  fire  drills. 
The  comment  period  closed  January  28, 
1990.  MSHA  received  written  comments 
regarding  its  proposal  from  all  segments 
of  the  mining  community.  The  Agency 
developed  this  final  rule  after  a  full 
evaluation  of  the  entire  rulemaking 
record. 

This  final  rule  reduces  the  reporting 
and  recordkeeping  burden  on  the  mining 
industry  while  preserving  the 
effectiveness  of  the  underlying 


regulatory  requirements  and  without 
lessening  the  protection  afforded  to 
miners.  In  many  instances 
recordkeeping  and  reporting  for  routine 
inspections  and  tests  can  be  replaced 
with  a  certification  that  the  inspection 
or  test  has  been  conducted.  In  such 
cases,  records  need  only  be  maintained 
to  document  actual  or  potential 
hazardous  conditions  or  other  problems 
that  require  further  questions.  For 
purposes  of  clarification,  the  final  rule 
indicates  that  certifications  must  be 
signed  and  dated. 

n.  Discussion  and  Summary  of  Final 
Rules 

A.  Mine  Rescue  Equipment  Test  and 
Inspection  Records  (0MB  A'a  1219- 
0093) 

The  ready  availability  of  a  mine 
rescue  capability  in  the  event  of  an 
accident  is  vital  for  protection  of  miners. 
Mine  operators  are  required  to  maintain 
mine  rescue  equipment  in  a  manner  that 
will  ensure  this  readiness.  A  person 
trained  in  the  use  and  care  of  breathing 
apparatus  is  required  to  inspect  and  test 
the  apparatus  at  intervals  not  exceeding 
30  days.  Under  30  CFR  49.6(b),  records 
of  the  results  of  the  inspections  and 
tests  have  been  required.  There  are 
approximately  800  underground  coal 
and  metal  and  nonmetal  mines  that 
maintain  mine  rescue  stations.  Each 
station  is  required  to  have  12  breathing 
apparatus.  MSHA  safety  specialists 
estimate  that  it  takes  12V2  minutes  to 
conduct  the  required  test  and  inspection 
of  each  piece  of  equipment  for  a  total  of 
2Vi  hours  per  month  per  rescue  station. 
MSHA  estimates  the  burden  hours  for 
this  recordkeeping  requirement  to  be 
24,000  hours.  MSHA  is  replacing  the 
recordkeeping  provision  in  this  section 
with  a  requirement  that  the  person 
performing  the  inspection  and  test 
certify  by  signature  and  date  that  the 
inspection  and  test  were  done.  A  record 
must  be  made  of  any  corrective  action 
taken. 

The  proposal  would  have  required  a 
record  only  when  breathing  apparatus 
was  removed  from  service.  Several 
commenters  generally  agreed  with  the 
approach  taken  in  the  proposal  with 
respect  to  certifications  but  suggested 
that  it  is  not  necessary  to  keep  records 
of  equipment  removed  from  service 
because  the  records  would  do  nothing  to 
enhance  the  safety  and  health  of  miners. 
These  commenters  suggested  that  an 
operator  should  certify  that  equipment  is 
maintained  according  to  the 
requirements.  MSHA  intends  that 
records  be  maintained  on  all  breathing 
apparatus  in  service  that  have 
undergone  repair  or  corrective  action. 


This  requirement  will  provide  important 
information  with  respect  to  maintenance 
history  of  breathing  apparatus 
remaining  in  service.  Therefore,  the  final 
rule  has  been  revised  to  require  a  record 
of  all  corrective  action  taken.  For 
purposes  of  clarification,  this 
requirement  includes  any  breathfrg 
apparatus  that  is  removed  from  servica 
to  repair. 

Another  commenter  suggested 
continuing  to  require  records  of  all 
inspections  and  tests  performed  on  mine 
rescue  equipment.  This  commenter 
suggested  that  without  a  record  it  would 
be  difficult,  if  not  impossible,  to 
determine  whether  the  equipment  is  in 
good  condition  or  when  it  was  last 
tested  and  that  such  a  practice  could 
easily  cause  confusion  and 
misinterpretation  of  the  condition  of  the 
equipment.  MSHA  believes  that  the  final 
rule  will  provide  an  adequate  indication 
of  when  the  equipment  was  last 
inspected  since  a  certification  is 
required  in  all  cases  after  an  inspection 
has  taken  place.  The  certification  will 
include  the  date  of  the  inspection  and 
the  signature  of  the  person  conducting 
the  inspection.  Furthermore,  the  final 
rule  requires  a  record  of  all  corrective 
action  taken.  This  will  ensure  adequate 
identification  of  corrective  action  taken 
to  all  mine  rescue  equipment  that 
remains  in  service.  For  purposes  of 
clarification  and  to  be  consistent  with 
other  rulemaking,  the  final  rule  indicates 
that  all  records  and  certifications  must 
be  made  available  upon  request  to  an 
authorized  representative  of  the 
Secretary. 

B.  Records  of  Fire  Drills  (Underground 
Coal  Mines)  (OMB  No.  1219-0054) 

Under  30  CFR  75.1101-23.  operators  of 
underground  coal  mines  must  submit  to 
MSHA  for  approval  a  specific 
firefighting  and  evacuation  plan 
designed  to  acquaint  miners  on  all  shifts 
with  procedures  for:  Evacuation  of  all 
miners  not  required  for  firefighting 
activities;  rapid  assembly  and 
transportation  of  necessary  persons,  fire 
suppression  equipment  and  rescue 
apparatus  to  the  scene  of  the  fire; 
operation  of  the  fire  suppression 
equipment  available  in  the  mine;  and 
signals  that  will  be  given  in  the  event  of 
an  emergency.  The  standard  also 
requires  the  mine  operator  to  conduct 
fire  drills  at  intervals  of  not  more  than 
90  days.  It  also  requires  mine  operators 
to  keep  records  of  the  fire  drills  which 
include  the  date  on  which  the  drill  was 
held,  the  number  of  miners  participating. 
the  area  of  the  mine  involved  in  the  drill, 
the  procedures  followed,  and  equipment 
used.  The  standard  pertains  to  1,569 
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underground  coal  mines.  It  is  estimated 
that  it  would  take  15  minutes  to  conduct 
the  fire  drill  and  5  minutes  to  make  the 
record.  The  average  underground  coal 
mine  has  2  sections  and  10  miners  per 
section.  MSHA  estimates  the  burden 
hours  for  this  recordkeeping  requirement 
to  be  27.175  hours.  MSHA  is  replacing 
the  recordkeeping  provision  with  a 
requirement  that  the  operHtor  certify  by 
signature  and  date  that  fire  drills  were 
conducted  as  required. 

Several  commenters  were  in  complete 
agreement  with  the  standard  as 
proposed.  However,  one  commenter 
opposed  the  proposal  stating  that  a  large 
percentage  of  operators  fail  to  conduct 
or  record  fire  drills  now  and  the 
proposal  would  lessen  the  mine 
operator's  accountability  requirements 
This  commenter  objected  to  the 
elimination  of  records  addressing  the 
numbers  of  miners  participating,  the 
area  of  the  mine  involved  in  the  drill, 
and  the  procedures  followed  and  the 
equipment  used.  Further,  this  commenter 
recommended  that  instead  of  recording 
the  number  of  miners  trained,  as 
currently  required,  the  final  rule  should 
require  a  record  of  the  names  of  the 
miners  participating.  This  would  provide 
the  necessary  information  to  be  able  to 
determine  *vho  has  been  (rained  and 
who  needs  training.  This  commenter 
further  stated  that  the  recordkeeping 
provision  is  the  only  way  of  verifying 
that  fire  drills  have  been  conducted  and 
conducted  properly. 

MSHA  believes  that  the  requirements 
for  properly  conducting  fire  drills  are 
adequately  addressed  by  30  CFR 
75.1101-23  The  final  rule  does  not 
require  a  record  of  the  number  of 
persons  participating,  the  area  of  the 
mine  involved,  the  procedures  and 
equipment  used  in  a  fire  drill  since  these 
issues  are  addressed  by  the  existing 
provisions  which  are  unchanged  by  this 
rulemaking.  For  example,  evacuation 
procedures  and  instructions  in  the 
location  and  use  of  firefighting 
equipment  during  fire  drills  must  be 
included  in  the  approved  program  of 
instructions  that  is  required  to  be  given 
to  all  miners  under  paragraph  (a).  In 
addition.  §§  75.1100-1  through  75.1100-3 
set  out  requirements  for  the  type  and 
quality  as  well  as  the  quantity  and 
condition  of  this  equipment. 
Furthermore  under  paragraph  (c)  all 
miners  must  participate  in  fire  drills  to 
be  conducted  at  least  every  90  days. 
Compliance  with  these  requirements 
will  assure  that  fire  drills  are  properly 
conducted  and  involve  all  areas  of  the 
mine  where  miners  are  located. 
Therefore,  as  proposed  the  final  rule 
requires  a  certification  that  fire  drills  are 


conducted.  The  certification  will  provide 
the  dale  on  which  fire  drills  are 
conducted. 

C.  First-Aid Training: Supervisory 
Employees  (OMB  No.  7219-00851 

Under  30  CFR  75.1713-3  and  77.1703. 
each  operator  of  an  underground  and 
surface  coal  mine  is  required  to  conduct 
first-aid  training  courses  for  selected 
supervisory  employees.  In  addition, 
within  80  days  after  selection,  the 
operator  must  submit  a  written  report  to 
the  District  Manager  containing  the 
names,  job  titles,  and  dates  of  training  of 
all  supervisory  employees  The  standard 
pertains  to  3,808  mining  operations.  It  is 
estimated  that  there  would  be  one 
record  per  mine  per  year  and  that  the 
recordkeeping  would  take  30  minutes  to 
record.  MSHA  estimates  the  burden 
hours  for  this  recordkeeping 
requirements  to  be  1.904  hours. 

MSHA  is  replacing  the  recordkeeping 
requirement  contained  in  these 
standards  with  a  requirement  that  the 
mine  operator  certify  by  signature  and 
date  the  name  of  the  employee  and  date 
on  which  the  employee  satisfactorily 
completed  the  first-aid  training  coursa 
This  certification  is  required  to  be  kept 
at  the  mine  and  made  available  on 
request  to  an  authorized  representative 
of  the  Secretary.  All  commenters  were 
in  complete  agreement  with  this 
standard  as  proposed 

D.  Records  of  Results  of  Examinations 
of  Self-Rescuers  (Underground  Coal 
Mines)  (OMB  No.  1219-0044) 

The  potential  for  self-rescuer  devices 
to  become  inoperative  is  high  because  of 
the  rugged  underground  environment  to 
which  they  are  subjected.  In  the  event  of 
a  mine  fire,  mine  explosion,  or  mine 
inundation,  the  use  of  self-rescuers  can 
be  the  difference  between  life  and 
death.  Therefore,  it  is  essential  that 
these  devices  are  examined  regularly  to 
ensure  that  the>'  are  maintained  in  a 
condition  ready  for  use.  Mine  operators 
are  required  by  30  CFR  75.1714-3  to  test 
self-rescue  devices  at  PO-day  intervals 
and  to  keep  a  record  of  the  results  of  the 
tests.  The  estimated  number  of 
respondents  per  year  is  1.569 
underground  coal  mine  operators  with 
four  reports  annually  by  each 
respondent  for  a  total  of  6.276  responses 
The  estimated  time  per  response  for 
recordkeeping  is  26  minutes  and  38 
minutes  for  examination  for  a  total  of 
6.653  hours  each  year. 

MSHA  is  replacing  the  recordkeeping 
provision  in  this  section  with  a 
requirement  that  the  person  making  the 
tec'  ^ertify  by  signature  and  date  that 
the  required  tests  were  done.  Records 
are  required  on  all  corrective  action 


taken.  For  purposes  of  cianfication.  this 
requirement  includes  any  self-rescue 
device  that  is  removed  from  service  for 
repair. 

The  proposal  would  have  required  a 
record  only  when  self-rescue  devices 
were  removed  for  repair.  Several 
commenters  generally  agreed  with  the 
approach  taken  in  the  proposal  with 
respect  to  certifications  but  suggested 
that  ft  IS  not  necessary'  to  keep  records 
of  equipment  removed  from  service 
because  the  records  would  do  nothing  to 
enhance  the  safety  and  health  of  miners. 
These  commenters  suggested  that  an 
operator  should  certify  that  equipment  is 
maintained  according  to  the  applicable 
requirements.  MSHA  intends  that 
records  be  maintained  on  all  devices  in 
service  d>at  have  undergone  repair  or 
corrective  action.  This  requirement  wid 
provide  important  information  with 
respect  to  maintenance  history  of  self- 
rescue  devices  that  remain  in  service. 
Therefore,  the  final  rule  has  been 
revised  to  require  a  record  of  all 
corrective  action  taken.  For  proposes  of 
clarification,  this  requirement  includes 
any  self-resoue  devices  that  are 
removed  from  service  for  repair. 

Another  commenter  suggested  that  the 
existing  recordkeeping  requiremanU  be 
retained.  This  comroenler  stated  that 
self-rescuers  could  be  replaced  or 
changed  out  between  inspections  and 
there  would  be  no  record  to  determine 
their  condition.  There  .'  Iso  would  be  no 
record  identifying  each  una  and  when  It 
was  last  tested  which  could  cause 
uncertainty  for  a  new  person  asaigned  to 
conduct  the  testing  This  commenter 
further  asserted  thai  the  only  way  to 
ascertain  that  self-rescuers  are  being 
properly  maintained  is  through 
recordkeeping. 

In  response  to  this  commenter.  the 
Agency  has  revised  the  final  rale  to 
require  that  all  corrective  actions -made 
as  a  result  of  teshng  be  recorded  This 
approach  will  not  only  require  a  record 
when  a  self-rescue  devnce  is  removed 
from  servnce  but  also  when  any  other 
corrective  action  is  taken  The  final  rule 
also  clarifies  that  the  person  conducting 
the  test  is  to  certify  by  signature  and 
date  that  the  testing  was  done  and  to 
record  any  corrective  action  taken.  The 
Agency  believes  that  this  approach  will 
provide  an  equally  safe  method  for 
ensuring  an  adequate  record  of  when 
testing  is  conducted  and  what  actions 
are  taken  when  problems  are 
discovered 

III.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

This  rule  will  not  result  in  major  cost 
increases  nor  have  an  effect  of  $100 
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million  or  more  on  the  economy 
Therefore,  this  rule  does  not  fall  within 
the  criteria  of  a  major  rule  and  a 
regulatory  impact  analysis  is  not 
required. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  whenever  possible,  compliance 
alternatives  that  minimize  adverse 
impact  on  small  businesses  when 
developing  regulatory  proposals  These 
final  rules  will  reduce  paperwork 
burdens  on  all  affected  operations, 
including  small  mines.  Accordinsly.  the 
Agency  has  not  conducted  an  initial 
regulatory  flexibility  analysis  and.  in 
accordance  with  section  605(b)  of  the 
Regulatory  Flexibility  Act.  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

IV.  List  of  Subjects  in  30  CFR  Parts  49. 

75.  and  77 

Mine  safety  and  health.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  8.  1991 
WUliam  |.  Tattersall. 
Assistant  Secretary  for  Mine  Saft'l;  and 
Health. 

Accordingly,  subchapters  G  and  O. 
chapter  I.  title  30  of  the  Code  of  Federal 
Regulations,  are  amended  under  30 
U.S.C.  811  as  follows: 

PART  4»-MINE  RESCUE  TEAMS 

1.  The  authority  citation  for  part  49  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  811.  825(e)  and  95" 

2.  Section  49.6  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

S  49.6    Equtpmant  and  maintenance 

raqulramants. 

«         •         *         •         * 

(b)  Mine  rescue  apparatus  and 
equipment  shall  be  maintained  in  a 
manner  that  will  ensure  readiness  for 
immediate  use.  A  person  trained  in  the 
use  and  care  of  breathing  apparatus 
shall  inspect  and  test  the  apparatus  at 
intervals  not  exceeding  30  days  and 


shall  certify  by  signature  and  date  that 
the  inspections  and  tests  were  done. 
When  the  inspection  indicntes  that  a 
corrective  action  is  necessary   the 
corrective  action  shall  be  made  and  the 
person  shall  record  the  corrective  action 
taken.  The  certification  and  the  record 
of  corrective  ai?inn  shall  be  maintained 
at  the  mine  rt-srue  station  for  a  period  of 
one  year  and  made  available  on  request 
to  an  author:ze(i  representative  of  the 
Secretary 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows 

Authority:  30  U.S.C.  811.  957.  and  961. 

2  Section  75.1101-23  is  amended  by 

revisinjj  parayr.iph  (c)(1)  to  read  as 

follows: 

§  75.1 101-23    Program  of  instruction; 
location  and  use  of  flre-flgtiting  equlpnoent; 
location  of  eacapewayt,  exists  and  routes 
of  travel;  evacuation  procedures;  fire  drilla. 

(c)  •   •    • 

(1)  The  operator  shall  certify  by 
signature  and  date  that  the  fire  drills 
were  held  in  accordance  with  the 
requirements  of  this  section 
Certifications  shall  be  Kept  a!  the  mine 
and  made  available  on  requfst  to  an 
authorized  representative  of  the 
Secretary 
•         •         .         .         * 

3.  Section  75.1713-3  is  revised  to  read 
as  follows; 

§  75. 1 7 1 3-3    First- Aid  training:  supervisory 
employees. 

The  mine  operator  shall  conduct  first- 
aid  training  courses  for  selected 
supervisory  employees  at  the  mine. 
Within  80  days  after  the  selection  of  a 
new  supervisory  emp!0\ee  to  be  so 
trained,  the  mine  operator  snail  certify 
by  signature  and  date  the  name  of  the 
employee  and  date  on  which  the 
employee  satmfactonly  completed  the 
first-aid  training  course.  The 


certification  shall  be  kept  at  the  mine 
and  made  available  on  request  to  an 
authorized  representative  of  the 
Secretary. 

4.  Section  75.1714-3  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§75.1714-3    Self-rescue  devices; 
Inspection,  testing,  maintenance,  repair, 
and  recordlceeplng. 
«         •         •         •         • 

(e)  At  the  completion  of  each  test 
required  by  paragraphs  (c)  and  (d)  of 
this  section  the  person  making  the  tests 
shall  certify  by  signature  and  date  that 
the  tests  were  done.  This  person  shall 
make  a  record  of  all  corrective  action 
taken  Certifications  and  records  shall 
be  kept  at  the  mine  and  made  available 
on  request  to  an  authorized 
representative  of  the  Secretary. 


PART  77-MANDATORY  SAFETY 
STANDARDS,  SURFACE  COAL  MINES 
AND  SURFACE  WORK  AREAS  OF 
UNDERGROUND  COAL  MINES 

1.  The  authority  citation  for  part  77  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  811.  957,  and  961. 

2.  Section  77.1703  is  revised  to  read  as 
follows: 

§  77. 1 703    First- Aid  training;  sup«fvl»ory 
employees. 

The  mine  operator  shall  conduct  first- 
aid  training  courses  for  selected 
supervisory  employees  at  the  mine. 
Within  60  days  after  the  selection  of  a 
new  supervisory  employee  to  be  so 
trained,  the  mine  operator  shall  certify 
by  signature  and  date  the  name  of  the 
employee  and  date  on  which  the 
employee  safisfactorily  completed  the 
first-aid  training  course.  The 
certification  shall  be  kept  at  the  mine 
and  made  available  on  request  to  an 
authorized  representative  of  the 
Secretary. 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  January  10.  1991 

Memorandum  for  the  Archivist  of  the  United  States 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States,  including  Section  301  of  Title  3  of  the  United  States  Code,  I 
hereby  authorize  you  to  ascertain  whether  the  printed  enrollment  of  H.R.  5835, 
the  Omnibus  Budget  Reconciliation  Act  of  1990  (Public  Law  101-508),  ap- 
proved on  November  5, 1990,  is  a  correct  printing  of  the  hand  enrollment  and  if 
so  to  make  on  my  behalf  the  certification  specified  in  Section  2{c)  of  H.J.  Res. 
682  (Public  Law  101^166). 

Attached  is  the  printed  enrollment  that  was  received  at  the  \Miite  House  on 
January  7. 1991. 

This  memorandum  shall  be  published  in  the  Federal  Register. 


\VR  Doc  91-1038 
Fiied  1-11-91;  11^25  am) 
Billing  code  3195-01-M 


THE  WHITE  HOUSE. 

Washington,  January  10.  1991. 


Reader  Aids 


Federal  Ksfpstar 

VoL  56,  No    9 

Monday.  }anuBry  14.  1991 


INFORMATION  AND  ASSISTANCE 


FMtoral  Reglsttr 

Index,  finding  aids  &  general  information  523-5227 

Public  inspection  desk  523-5215 

Correctioiu  to  published  documenij  S23->5237 

Documeot  drafting  infonnation  523-5237 

Machine  readable  documenU  523-3447 

Code  of  Federal  Regulattont 

Index,  finding  aid*  ft  genera!  information  523-5227 

Printing  •chedules  S23-S4H 

Laws 

Public  Laws  Update  Serv.ce  (numberi.  dates,  etc.)        523-6641 

Additional  information  523-5230 

PrvsWentW  DocumenU 

Executive  orders  and  proclamations  523-5230 

Pablic  Papers  of  the  PreswJents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  information  523-5230 

Ottwr  Services 

Data  base  and  machine  readable  specificHiions  523-3408 

Guide  to  Record  Retervtitm  Requirements  523-3W7 

Legal  Bta^  523-4534 

Library  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Semce  (PLUS;  523-6641 

TDD  for  the  hearing  impaired  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 

1-162 ^ 

1 63-354..„ 3 

355-478 4 

47&-624 7 

625-770 8 

771-942 _ 9 

943-1080 10 

1081-1344 11 

1345-1482 „ 14 


V 


CFR  PARTS  A^ECTED  DURING  JANUARY 

At  the  end  of  each  mootn,  me  Office  o*  me  Federa)  Register 
puWtsfies  separatefy  a  List  of  CFR  Sectons  Affected  (i^SAi.  i*riich 
lists  parts  and  sections  aHecfed  by  docun^nts  puC>ilS^>ed  sir«ce 
ttw  f«v«s«on  date  of  eac^  trtfe 


3  CFR 

Ex*ciftlv*  Ofd«rs: 

12543  (See  Notice 
of  January  2. 

1991) 

12544  (See  Notice 
of  January  2, 

1991) 

12667  (Amended 

by  12741) 

12740 

12741 

12742 

Memofandums 
November  16,  1990 

(See  Prssidantiai 

Determination 

No  91-10  of 

Decem- 


477 


.477 


.475 

..,355 

..475 

1079 


bar  27.  1990) 

December  19,  1990 

...  163 

Notices 

January  4.  1990  (See 
Notice  of  Jan- 
uary 2  1991) 

.  477 

January  2   1991 

477 

January  10,  1991 

PrBSKlential  Oetermmatiorw 
No.  91-10  of  Decem- 
ber 27,  1990 

1481 

...  163 

5  CFR 


213 

317 . 

„ 165 

. 165 

359 „ 

531         

166 

771 

642      

165 

1601 

592 

1803 _ 

600 

1806           .     .. 

602 

1650 

614 

7CFR 

47. _ 

58 

354 

173,  175 

773 

1081 

457 

7ia._.. 

1346 

479 

..     .„ 1358 

793, 

479 

907._ 

9QB. 

1,  774.  776 

1 

9VD 

987 - 

1230 

2,  626 

777 

...4 

1403 

358 

1404 

1405 - 

360 

479 

1413 

1421 

1427. -.. 

479 

479 

479 

U7Q 

1477 

•1497 

1498 

1717 „ 

1927 

Proposed  Rules: 

46 

53 

301 

319 

918..„ 

932 

998 

lt)C1    

1002 — 

1004 

1005 

1006 

1007 

1011     

1012 — 

1013 

1030    _.. 

1032 

1033  

1036    

1040    

1044 

1046 

1049 

1050 

1064 

1065  

1068 

1075 

1076 

1079 

1093 

1094 

1096 

1097 

1098 

1099 „ 

1106  „ 

1106 _.. 

1120 „. 

1124    

1126 

1131 

1132 _ 

1134  . 
1135.  . 
1137..,. 
1138  .. 
1139... 
1700_.- 
1980., 

8  CFR 

3  ,  . 
103 


360 

364 
479 
^79 
556 
943 

654 
.801 
1121 
1122 
1124 
31 


W4 

,..._ 732 

732 

732 

732 

732 

..„ 732 

..„ 732 

„.„ 732 

732 

732 

732 

732 

.732,  1125 

732 

732 

732 

732 

-.732 

732 

„..732 

732 

732 

732 

732 

732 

732 

732 

732 

732 

...732 

732 

732 

732 

782 

732 

732 

732 

„732 
..732 
..732 
.732 
.732 
-..  32 
_202 


..«1« 
.«1« 
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214 

240 

264 

274a 

299 

PfOpOMd  Rums: 
214 


480 

618 

.482 

.618 

618 

.502 


•  CFR 

78 

91 

92 

97 , 

317 

381 

Pfopo— d  Rutt: 
318 


.1082. 


1083 
.365 
.365 
1061 
1359 
1359 


.503 


10  CFR 

20 

50 

11  CFR 
Proposed  hums: 

100 

106 

110 

9001 ™. 

9002 

9003 

9004 

9005 

9006 

9007 

9012 

9031 

9032 „., 


..944 
.944 


106 

106 

106 

106 

106 

106 

106 

106 

106 

106 

106 

106 

106 

9033 106 


9034. 
9035.. 
9036. 
9037. 
9038.. 
9039 


,106 
.106 
.106 
.106 
.106 
.106 


12  CFR 

34 

208 

225 

250 

323 

564 

722 

1608 

Propo«*d  Rut**: 

226 

563 

567 „„ 

571 

575 

936 


1229 

627 

1229 

627 

1229 

.778.  1229 

1229 

1229 


103 

1126 

.806,  966 

1126 

1126 

387 


13  CFR 

115 

Propossd  Ruiss: 

107 


.627 


,1334 


14  CFR 

1 344 

23 344 

39 6.  627-634,  778-781, 

944,945 

71 635.947,948 

91 466.  1229 

93 1059 


97 9-19,  950 

121 156 

129 156 

135 156 

170 336,  1059 

Propo««d  Rul**: 

Ch,  1 806  966 

39 33,  655-662,  8C6  8' ' 

96^-9'? 
71 35,  663-665.  9'3 

9"4  'OM 

75 233.  9-5,  '228 

91 612 

161 667 


15  CFR 

19 „ -... 

1201 

PropcMd  Rule*: 

303 


,.160 
.176 

.812 


16  CFR 
1500 


.7.  558 


17  CFR 

211 

Proposed  Rules: 

240 814  8?0 


.951 


10CFR 

37 


.10 


20  CFR 

10 


,1359 


21  CFR 

14 559 

176 1-  367 

178 1084.  1085 

442 483 

Proposed  Rule*: 

101 1151 

1 04 1151 

105 «~ 1 151 


22  CFR 
Proposed  Rules: 

1104     


.389 


24  CFR 
6 


35 

200 

215.„ 

571 

750 

813 

880 

881 

882 

683 

684 

886 

887 

904 

905 

912 .-. 

913..„ 

oOO I 

968 „.. 

969 

970 

990 


.918 
918 

9' 8 
.  9-,3 
.918 
.918 

.91- 

.918 

.913 

.918 

.918 

9-8 

913 

.918 

.9'8 

9-9 

918 

,.918 

.9^8 

9'8 

918 

9'8 

..9'8 


26  CFR 

1 


40.. 
43.. 

44.. 
45.. 
46.. 

J8.. 

49.. 


.179 
.179 
.179 
.179 
.179 
.179 
.179 


bZ 18,  179 

1 38 1 79 

142 .'. 179 

145 179 

1 46 » 179 

1 47 > 1 79 

148 179 

154 179 

602 484,  559  1361 

Propoted  Pulet. 

508,  732 

31 395,  398 

40 233 

43 ».233 

46 233 

48 - 36,  233 

49 » 233 

52 50,  233 

701 733 

702 733 


27  CFR 

9 

63 


...23 
.302 


28  CFR 

76 


1086 


29  CFR 

Proposed  Rules 


.976 


30  CFR 


75 

77 

906 

920 

925 

936 

946 

Proposed  Rules: 
701... 

816 „.... 

817 

904 

915 

920 -.. 

938 


1476 
,1476 
,1476 
.1363 
.1097 
...190 
...  782 
...368 


.1375 
.1375 
.1375 

51 

...398 
...822 
...399 


32  CFR 


^03  ..» „... 

811 

953 

Proposed  Rules: 

236D 

299    


.370 
.953 
.371 


401 

,..1375 


484,  559    '361 


33  CFR 

100    783 

117        487.635 

'65     488.783,1108,1109 

40' 732 

Proposed  Rules: 

100 1152 

110 823 

151 » 824 


36  CFR 

228 558 

242 103  372 

1152 958 

38  CFR 

3 1110 

Proposed  Rules: 

4 667,  1229 

39  CFR 

111 1111 

224 785 

232 1112 

40  CFR 

52 460 

141 636 

228 1112 

261 643 

271 643 

280 24 

302 643 

Proposed  Rules: 

62 51,  463.  826 

180 234,  1 1 53 

372 1154 

42  CFR 

412 568 

43  CFR 

4700 786 

Proposed  Rules: 

3840 938 

3850 938 

44  CFR 

64 1118,  1119 

46  CFR 

67 960 

586 1372 

Proposed  Rules: 

25 829 

26 829 

162 829 

550 668 

580 668 

581 668 

47  CFR 

Ch.  1 964 

0 787 

1 787 

15 372 

36 26 

73 373.  558.  787-796.  1372 

97 27,28 

Proposed  Rules: 

15 1376 

64 402 

68 402 

73 1377 

76 406 

48  CFR 

516 376 

552 376,377,965 

Proposed  Rules: 

27 1159 

37 1076 

52 1159 
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ui 


49  CFR 

172...- 197 

173 197 

306 _ 489 

661- 926 

1103 — 1374 

Proposed  Rules: 

1145 410 

50  CFR 

17  797,  1228,  1450- 

1464 

12 - - 796 

100 - -...103 

204 - -.377 

611 384,492,645,  736 

622. - 652 

641 - 558 

663_..- - -.645,  736 

672....- - .- 492 

675 3D,  384,  492 

695 377 

PropossQ  Ruiss: 

17 1159 

20 1378 

801 _ 1378 

625 976 

650 - 1161 

651 979 

661 _ - 836 


LIST  OF  PUBUC  lAWS 


The  Ust  o4  Public  Laita 
for  th«  second  session  of  the 
tOlst  Congress  i\a»  been 
coinplBtad  and  wiM  resun>e 
when  biHs  are  enacted  into 
law  during  the  first  session  of 
the  102d  Congress,  toftiich 
convenes  on  January  3,  1991. 
A  cumulative  Kst  of  Public 
Laws  tor  tf>e  second  session 
was  published  in  Part  II  of  the 
Federal  Register  on 
Deoemtar  10,  1990. 


iv 


Federal  Register  /  Vol.  56.  No.  9  /  Monday.  January  14,  1991  /  Reader  Aids 


CFR  CHECKLIST 


TWs  checklist,  prepared  by  me  Office  of  ttie  Federal  Register  is 

punished  weekly  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (')  precedes  eacf>  entry  tt>at  has  been  issued  since  last 

week  and  wheh  is  now  available  for  sale  at  the  Government  Pnnting 

Office. 

A  checklist  of  current  CFR  volunros  comprising  a  complete  CFR  set, 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  Is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620  00 

dornestK,  $155.00  additional  for  foreign  mailing 

Order  from  SupennterxJent  of  Documents,  Government  Printing  0«ice 

Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

793-323S  from  8:00  a.m.  to  4:00  p  m  eastern  time.  Monday— Friday 

(except  holidays). 

•ntle  '•'^ 

1,  2  (2  RtMTvad) 
3(19WCompaaJionandPam  100  and  1011 


$11  00 
11  00 
1600 


Ravlslon  Date 

Jon.  1,  1990 

'Jon.  1,  1990 

Jon    1,  1990 


5  Parte 

1-699 '5  00 

700- 1 199 - 1 3  00 

1200-tnd,  6  (6  Rt$«rvt<f) - '7  0° 

7  Parts: 

0-26 

27-45 

46-Sl 

52 


Jon.  1,  1990 
Jon  1,  1990 
ion.  1,  1990 


„ 1 5  00 

_ 12.00 

_ 17.00 

„'„..._ 24.00 

53-209 !Z.". "00 

210-299 25  00 

300-399 12.00 

400-699 „._ 20  00 

70O-«99 22  00 

900-999 29  00 

1000-1059 " 16  00 

1060-1119 " 13  00 

1 120-1 199 10  00 

1200-1499 18  00 

1500-1899 11  00 

1900-1939 1100 

1940-1949 - 2100 

1950- 1999 ..„ 24  00 

2000-tnd '50 

8  1400 

«PartK 

1-199 20.00 

200-tnd 18  00 

lOPartK 

0-50    21 .00 

51-199 "00 

200-399 13.00 

400-499 2100 

500-lnd 26.00 

U  11.00 


Jon  1. 

Jon  1. 

Jon  1 

Jon  1 

Jon  1, 

Jon  1. 

Jon  1, 

Jon.  1, 

Jon  1 

Jon  1 

Jon  1 

Jon  1 

Jon  I 

Jot  1 

Jon  1 

Jon  I 

Jon  1 

Jon  1 

Jon  1 

Jon  1 


1990 

1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
,  1990 
1990 
1990 
.  1990 
,  1990 


Jon    1    1990 
Jon    1.  1990 


Jon   1. 
Jw.  1. 


121 

1-199 - 12.00 

200-219 ™ 1200 

220-299 21-00 

300-499 --  W-00 

50&-599 "-00 

600-«iid....„ „ ".00 

13  25.00 


25.00 
24.00 

10.00 
21.00 


14! 

1-59 

60-139 

MO-m... 

200-im. 


1990 

1990 

»  Jon.  1.  1987 

Jon    1.  1990 

Jon.  1,  1990 

Jon.  1,  1990 

Jon.  1,  1990 
Jon.  1,  1990 
Jon.  1,  1990 
Jon  1,  1990 
Job.  1,  1990 
Jon.  1,  1990 
Jon.  1,  1990 

Jon.  1,  1990 
Jon.  1,  1990 
Jon  1,  1990 
Jon.  1.  1990 


Tltt* 
1200-faKJ 

tSParta: 

0-299 

300-799  ... 
800-£nd     . 


Pric« 
13.00 

11.00 
22.00 
15.00 


16  Parts: 

0-149 „...»..„.........«-.. 6  00 

ISO-999 - 11?? 

1000-End 

17  Pint: 

1-199 

20O-  239 „ 

240-tnd - 


20.00 

15.00 
16.00 
23.00 


IB  Parts: 

1-149  I'OO 

150-279  _ 16  00 

280-399 1*00 


400-tnd 

19  Parts: 

1-199  .  .. 
200-&id 

20  Parts: 
1-399        . 
40a-499   .. 
500- End      . 

21  Parts: 

1-99 

10O-169..., 
170-199  .. 
200-299  .. 
300-499  .. 
500-599  .. 
600-799 


9.50 

28.00 
9.50 

14.00 
25.00 
28.00 

13.00 
15.00 
17.00 

5.50 
29.00 
21.00 

8.00 


Revision  Data 
Jon.  1,  1990 

Jw.  1,  1990 
Jon.  1,  1990 
Jon   1,  1990 

Jon.  1,  1990 
Jon.  1,  1990 
Jon.  1,  1990 

Apr  1,  1990 
Apr.  1,  1990 
Apr   1,  1990 

Apr  1,  1990 
Apr.  1,  1990 
Apr.  1.  1990 
Apr   1,  1990 

Apr.  1,  1990 
Apr.  1,  1990 

Apr.  1.  1990 
Apr  1,  1990 
Apr  1,  1990 


800- 1 299 " 18  00 


9.00 

24.00 
18.00 
17.00 

20.00 
30.00 
13.00 

700-1699 24.00 

1700-fnd 13.00 


1300-&id.... 

22  Parts: 

1-299     

300- bid 

23 

24  Parts: 

0-199  .... 
200-499  ... 
500-699 


25 

26  Parts: 
|§  1  0-1-1  60... 
5§  1  61-1  169.. 
§§  1  170-1.300 
§1  1  301-1.400 
§}  1  401-1  500 


25.00 

1500 
28.00 
18.00 
17.00 
29.00 


§5  1  501-1.640 ~ 1600 

{{  1  641-1.850 I'OO 

§S  1  851-1  907 20.00 

i  {  1  908-1 .  1000 22.00 

§  5  1  1001-1 .  1400 1800 

§  §  1  1401-fod 24.00 


2-29 

30-39 

40-49 

50-299 

300-499... 
500-599... 
600-tfld 

27  Parts: 

1-199 

200-6Kf 

20 


21.00 
15.00 
13.00 
16.00 
17.00 
6.00 
6.50 

24.00 
14.00 
28.00 


Apr.  1 
Apr.  1 


1990 
1990 


Apr.  1,  1990 
Apr.  1 
Apr.  1 
Apr.  1,  1990 
Apr.  1 
Apr  1 
Apr  1 


1990 
1990 


1990 
1990 
1990 


Apr  1.  1990 
Apr  1,  1990 
Apr  1,  1990 

Apr.  1.  1990 
Apr.  1,  1990 
Apr.  1,  1990 
Apr  1,  1990 
Apr.  1,  1990 
Apr  1,  1990 

Apr  1,  1990 

Apr  1.  1990 

Apr.  1,  1990 

Apr.  1,  1990 

Apr.  1,  1990 

"Apr.  1,  1989 

Apr.  1,  1990 

Apr.  1,  1990 

Apr.  1,  1990 

Apr  1,1990 

Apr.  1,  1990 

Apr.  1.  1990 

Apr.  1,  1990 

>  Apr.  1,  1989 

9  Apr.  1,  1989 

Apr.  1,  1990 

Apr.  1,  1990 

Apr.  1,  1990 

Apr.  1,  1990 
Apr.  1,  1990 
jM»y  1.1990 
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ntts 

29  Parts: 

0-99 18.00 

100-499 8.00 

500-899 26.00 

900-1899 -....    12.00 

1900-1910  (§  J  1901.1  to  1910.999) 24  00 

1910  (§5  1910.1000  to  end) 14.00 

1911-1925 9  00 

1926 „ 12  00 

1927-tnd 25.00 

30  Parts: 

0-199 22  00 

200-499 14  00 

700-tnd 21.00 

31  Parts: 

0-199 15  00 

200-£nd 19  00 

32  Parts: 

1-39.  Vol  1 15  00 

1-39,  Vol.  '■    19  00 

1-39,  Vol.  .« 18  00 

1-189 „ 24  00 

190-399 _ -.. 28  00 

400-629 24.00 

630-499 13  00 

700-799 17  00 

80O-€nd 19  00 

33  Parts: 

1-124 16  00 

125-199 18  00 

200-6id 20  00 

34  Parts: 

1-299 23  00 

300-399 ™ ~ 14  00 

400-End 27.00 

35  1000 

36  Parts: 

1-199 „ 12  00 

200-tnd 25.00 

37  1500 

38  Parts: 

0-17 24  00 

18-£nd 21.00 

39  14  00 

40  Parts: 

1-51 27.00 

•52 - » 28  00 

53-40 3 1  00 

61-80 13  00 

81-85 11.00 

86-99 26.00 

100-149 27.00 

150-189 23.00 

190-259 13  00 

260-299 22.00 

300-399 „ „ 1 1  00 

400-424 ^ 23  00 

425-499 23  00 

700-789 17.00 

790-&id 21.00 

41  Chapters: 

1.  1-1  fo  1-10 13.00 

1,  1-11  to  Appwidix,  2  (2  Reswved) 13.00 

3-6 14.00 

7 6  00 

8.V. : 4  50 

9... 13.00 

10-17 9  50 

18.  Vol.  I.  Pom  1-5 _ « 13.00 

18,  Vol  n.  Ports  6-19 ™..„ 13.00 

18.  Vol.  III.  Ports  20-52 13  00 


Revision  Date 

July  1. 

1990 

Joiyl. 

1990 

July  1, 

1990 

July  1, 

1990 

Jyly  1, 

1990 

July  1. 

1990 

Muly  1. 

1989 

July  1, 

1990 

Jufy  1, 

1990 

July  1, 

1990 

July  1, 

1990 

July  1. 

1990 

July  1, 

1990 

July  1. 

1990 

'July  1, 

1984 

'July  1. 

1984 

"July  1. 

1984 

July  1, 

1990 

July  1, 

1990 

July  1, 

1990 

*July  1, 

1989 

July  1, 

1WC 

July  1. 

1990 

July  1. 

1990 

July  1. 

1990 

July  1. 

1990 

July  1. 

1990 

July  1, 

1990 

July  1. 

1990 

July  1. 

1990 

July  1. 

1990 

July  1, 

1990 

July  1. 

1990 

July  1, 

,  1990 

July  1, 

1990 

July  1. 

,  1990 

July  1 

,  1990 

July  1 

,  1990 

July  1 

,  1990 

July  1 

.  1990 

July  1 

.  1990 

July  1 

,  1990 

July  1 

.  1990 

July  1 

,  1990 

July  1 

,  1990 

July  1 

,  1990 

July  1 

.  1990 

July  1 

.  1990 

*  July  1 

,  1989 

July  1 

,  1990 

July  1 

.  1990 

«  July  1 

.  1984 

•  July  1 

.  1984 

'July  1 

,  1984 

•July  1 

,  1984 

•  July  1 

.  1984 

'  July  1 

,  1984 

«July  1 

,  1984 

•July  1 

,  1984 

•Jtrfy  1 

.  1984 

•  July  1 

.  1984 

Title  Prtce 

19-100 „ 13.00 

1  - 1 00 . 1.50 

101 24.00 

102-200 ~ — 11.00 

20 1  -End „  ■ -.. 13.00 

42  Parts: 

1-40 ~ 16.00 

•61-399 - 5.50 

400-429 22.00 

430-End - 24.00 

43  Parts: 

1  -999 19.00 

1000-3999 26.00 

4000-End - 12.00 

44  22.00 

45  Parts: 

1-199 16  00 

200-499 1 2  00 

500-1 199 24  00 

1200-tnd 18.00 

46  Parts: 

1-40 1*  00 

41-49 „ .'. 15  00 

70-89 8  00 

90- 1 39 1 2  00 

140-155 ~ 13  00 

156-165 1-5  00 

166-199 1*00 

200-499 - 20  DC 

500  End „ 1100 

47  Parts: 

0-19 " 18  00 

20-39 18  00 

40-69 9  50 

70-79 „ 18  00 

80-€nd „ ?0  00 

48  Chapters: 

1  (Ports  1-51) » J*?  00 

1  (Ports  52-99) 18  00 

2  (Ports  201-2511 19  00 

2  (Ports  252-299) 17  00 

3-6      1'  00 

7- 1 4 „ 5  5  00 

1 5-End - 27  00 

49  Parts: 

1_99 „ 14  00 

100- 1 77 28  00 

1 78- 1 99 22  00 

200-399 20  00 

400-999 - 25  00 

1000- 1 199 - 1 8  00 


1200-End.. 

50  Parts: 

1-199 

200-599... 
bOO-tni... 


'9  00 

;8oo 

15  00 
14.00 


CFR  lnde«  ond  findings  Aids 30  00 

Complete  1991  CfR  set 620  00 

Microficbe  CrR  Edition: 

Complete  set  (one-time  moiling) 185  00 

Conjplete  set  (one-time  moiling) 185  00 

Subscription  (moiled  os  issued) 188  00 

Subseriptior  (moiled  os  issued) 188  00 
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payable,  1506 
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Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section   of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of   Federal   Regulations,   which   is 
published   under   50  titles  pursuant   to  44 
use    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Supenntendent  of  Documents. 
Pnces  of  new  tx>oks  are  listed  in  the 
first   FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1755 

Telecommunications  Standards  and 
Specifications  for  Materials, 
Equipment,  and  Construction 

AGENCV:  Rural  Electrification 
Administration.  USDA. 
action:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  Part  1755,  Telecommunications 
Standards  and  Specifications  for 
Materials.  Equipment,  and  Construction, 
by  issuing  REA  Contract  Form  773. 
Miscellaneous  Construction  Work  and 
Maintenance  Services  Contract.  A 
telephone  borrower  will  use  the  form 
when  it  proposes  to  use  REA  loan  funds 
to  finance  minor  construction  performed 
under  contract.  Minor  construction  is 
defined  as  being  a  telephone  project 
estimated  to  cost  $100,000  or  less, 
including  all  labor  and  materials.  The 
proposed  action  will  impact  REA 
telephone  borrowers,  contractors, 
consulting  engineers,  manufacturers, 
suppliers,  and  the  REA. 

This  action  will  facilitate  REA 
telephone  borrowers  in  their  efforts  to 
provide  subscribers  with  the  most 
modem  and  efficient  telephone  service 
at  the  lowest  reasonable  cost. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams,  Outside  Plant 
Branch,  Telecommunications  Staff 
Division,  Rural  Electrification 
Administration,  Washington,  DC  20250- 
1500,  telephone  (202)  382-8667. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  in  conformity  with  Executive 
Order  12291,  Federal  Regulation.  This 
action  will  not  (1)  have  an  annual  effect 


on  the  economy  of  $100  million  or  more; 
(2)  result  in  a  major  increase  in  cost  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
the  rule  has  been  determined  to  be  "not 
major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.c.  4321  et  seq.  (1976)) 
and,  therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.852.  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  part  3015.  subpart  V  (50  FR 
47034,  November  14. 1985).  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  rule  does  not  contain  new  or 
amended  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  under  0MB  approval 
number  0572-0062. 

Background 

REA  has  issued  a  series  of  7  CFR 
chapter  XVII  Parts  which  serve  to 
implement  the  policies,  procedures,  and 
requirements  for  administering  its  loan 
and  loan  guarantee  programs  and  the 
security  instruments  which  provide  for 
and  secure  REA  financing.  This 
amendment  to  7  CFR  part  1755  is  to 
issue  REA  Contract  Form  773, 
Miscellaneous  Construction  Work  and 
Maintenance  Services  Contract. 

Regulation  7  CFR  part  1753,  subpart  I, 
sets  forth  the  requirements  and 
procedures  to  be  followed  by  borrowers 
for  minor  construction  of 


telecommunications  facilities  using  RE,^ 
loan  funds.  Under  the  regulation  minor 
construction  may  be  performed  by 
contract  using  REA  Contract  Form  "73, 
Miscellaneous  Construction  Work  and 
Maintenance  Services,  or  by  workorder 
construction  (construction  performed  by 
the  borrower's  employees).  Contract 
Form  773  will  not  require  REA  approval, 
nor  will  it  be  required  to  be  sent  to  REA. 
Normally,  the  borrower  will  finance 
minor  construction  with  general  funds 
and  obtain  reimbursement  with  loan 
funds  when  construction  is  completed 
and  executed  REA  Form  771  has  been 
submitted  to  REA.  Form  771  is  a 
summary  of  the  total  costs  and  net  loan 
fund  requirements  for  the  construction 
completed.  Contract  Form  773  provides 
the  support  that  the  borrower  needs  to 
obtain  REA  loan  funds.  The  Form  may 
also  be  used  to  contract  the 
maintenance  and  repair  of  telephone 
equipment  and  facilities.  Generally,  REA 
will  not  finance  maintenance  and  repair 
contracts. 

REA  Contract  Form  773  provides  a 
simplified,  legally  sufficient  construction 
contract  suitable  fpr  use  on  small 
miscellaneous  construction  or 
maintenance  projects. 

On  May  3, 1990,  REA  published  in  the 
Federal  Register  at  55  FR  18806 
proposed  rule  7  CFR  Part  1762,  Standard 
Forms  of  Contracts,  Issuance  of  new 
REA  Contract  Form  773,  Miscellaneous 
Construction  Work  and  Maintenance 
Services  Contract,  to  be  used  by 
telephone  borrowers  for  minor 
construction,  maintenance,  or  repair 
services  to  be  performed  by  contract 
using  REA  loan  funds.  In  the  proposed 
rule  REA  invited  interested  parties  to 
file  comments  on  or  before  July  2. 1990.  7 
CFR  part  1762  has  subsequently  been 
redesignated  as  7  CFR  part  1755. 

Comments:  Comments  and 
recommendations  were  received  from 
two  respondents. 

The  comments  are  as  follows: 

One  respondent's  principal  concern  is 
that  it  believes  the  proposed  form 
subjects  contractors  to  potentially 
unlimited  liability  and  that  this  potential 
risk  makes  it  virtually  impossible  for  it 
to  be  available  to  serve  REA  borrowers. 
Consequently,  the  respondent  made 
several  comments  and  provided  several 
changes  it  felt  should  be  adopted  These 
are  summarized  as  follows: 

1.  Section  II,  paragraph  13, 
"Indemnification,"  subjects  the 
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contractor  to  potentially  unlimited 
liability  under  all  circumstances  even  in 
the  absence  of  any  negligent  conduct  by 
the  contractor.  The  contractor  needs  to 
be  assured  that  it  will  have  prompt 
notice  of  claims,  the  full  right  to  control 
the  defense  of  ertions,  and  assurance  of 
cooperstion  of  the  owner  in  settling  such 
claims.  Also,  the  contractual  indemnity 
should  be  an  exclusive  remedy  and  the 
maximum  limit  of  liability  should  be 
reasonable.  The  respondent  provided  a 
proposed  substitution  for  paragraph  13 
containing  the  above  provisions  and 
specified  a  maximum  liability  limit  for 
each  personal  injury  and  tangible 
property  damage  claim  and  the  value  of 
the  oontrad  for  all  other  claims 

Response:  REA  agrees  that  the 
contractor  can  only  be  responsible  for 
claims  caused  by  its  negligent  conduct, 
that  it  is  entitled  to  prompt  written 
notification  of  claima,  that  it  have  full 
right  to  control  the  defense  of  the  claims. 
and  that  it  receive  the  coop";ration  of  the 
owner  in  defending  such  claims.  REA 
does  not  agree  with  the  respondent  that 
the  contractual  indemnity  should  be  an 
exclusive  remedy  and  there  should  be  a 
maximum  limit  for  personal  injury  and 
tangible  property  damage  claims. 
Paragraph  13  has  been  rewritten  to 
incorporate  these  provisions. 

2.  Section  U,  paragraph  3.  the  last 
sentence  unfairly  places  the  contractor 
in  the  position  of  an  insurer  of  the 
owner's  property  even  in  cases  where 
the  contractor  is  not  at  fault,  e.g.,  where 
the  materials  handled  (but  not  provided) 
by  the  contractor  are  defective.  The 
respondent  provided  a  proposed 
substitution  for  this  sentence  that  would 
require  the  contractor  to  reimburse  the 
owner  or  replace  at  no  cost  to  the  owner 
for  any  materials  or  property  destroyed, 
damaged,  or  lost  where  such  loss  is  due 
to  the  contractor's  negligence  rather 
than  "regardless  of  cause  "  stipulated  in 
the  proposed  contract. 

Response:  Section  II.  paragraph  5.  is 
titled  "Provision  of  Materials"; 
therefore,  refersnces  should  be  made 
only  to  materials  in  this  paragraph 
rather  than  materials  or  property. 
Owner  fvrnisbed  materials  are  provided 
the  contMCtor  at  stated  onit  prices  in  the 
contract.  These  unit  material  prices  are 
incorporated  in  the  contractor's  bid 
prices  for  the  construction  units  utilizing 
these  owner-furnished  materials.  Upon 
delivery  to  and  acceptance  of  these 
owner-fomisfaed  materials  by  the 
contractor,  they  become  the 
responsibility  of  the  contractor  just  the 
same  as  for  materials  purchased  by  the 
contractor  frana  other  supphers.The 
contractor  is  responsible  to  pay  the 
owner  or  replace  at  no  cost  to  the  owner 
for  materials  the  owner  provided  that 


are  destroyed,  damaged,  or  lost.  The 
words  "or  property"  have  been  deleted. 
Otherwise,  the  sentence  is  unchanged. 

3.  The  respondent  believes  that 
consequential  damages  should  be 
excluded  through  the  use  of  a  proposed 
provision  provided  by  the  respondent. 
The  proposed  revision  would  relieve  the 
contractor  of  responsibility,  except  for 
third-party  claims  for  personal  injury  or 
tangible  property  daniage,  for  any 
incidental,  indirect,  or  consequential 
damages,  lost  profits  or  lost  revenues. 

Response:  REA  believes  that  the 
causer  of  damages  must  be  responsible 
for  the  damages.  The  proposed  revision 
provides  no  benefits  or  protection  for 
the  owner  or  for  the  security  of  the 
Government's  loan.  The  proposed 
revision  is  rejected. 

4.  Section  II,  paragraph  3,  "Changes  in 
the  Project."  should  be  amended  so  as  to 
avoid  confusion  on  the  work  referred  to 
therein:  such  as.  the  last  sentence 
should  be  amended  to  show  that 
contract  adjustments  on  non-minor 
changes  must  be  agreed  to  "prior  to 
commencement  of  any  changed  work  " 

Response:  Sentence  amended 
accordingly. 

5.  Section  II,  paragraph  11,  "Defects  in 
Work,"  should  be  amended  to  take  into 
account  situations  where  a  defect 
cannot  reasonably  be  cured  within  20 
days. 

Response:  The  paragraph  has  been 
amended  to  allow  the  contractor  20  days 
to  remedy  or  to  make  anangements 
satisfactory  to  the  owner  and  REA  to 
remedy  a  defect. 

6.  Section  111,  "Insurance,"  should  be 
amended  to  permit  the  contractor,  in 
appropriate  cases,  to  self-insure  the 
required  coverages. 

Response:  Insurance  requirements  for 
contractors  are  set  forth  in  7  CFR  part 
1788,  subpart  C  Insurance  for 
Contractors.  Engineers,  and  Architects. 
This  contract  must  comply  with  this 
regulation.  This  regulation  does  not 
provide  for  self-insuring. 

7.  The  respondent  behcves  that  Form 
773  should  contain  a  Force  Majeure 
provision  (and  provided  a  proposed 
provision),  a  confidentiality  provision 
and  an  assignment  provision  permitting 
the  contractor  to  assign  the  agreement 
to  an  affiliated  company. 

Response:  REA  does  not  believe  a 
Force  Majeure  provision  is  required  as 
this  contract  form  is  used  only  for  small 
projects  requiring  a  short  lime  period  for 
construction.  Since  the  contract  does  not 
require  a  specific  completion  date  or 
construction  time  frame,  the  contractor 
is  not  penalized  for  Force  Majeure 
delays. 


This  form  of  contract  is  not  intended 
for  work  that  would  need  a 
confidentiality  provision.  Other  more 
formal  and  restrictive  forms  of  contract 
would  be  required  for  such  work. 

The  Form  773  Contract  is  to  be  used 
where  the  contractor  does  all  the  work 
and  does  not  assign  the  contract  to 
another  party. 

Another  respondent  stated  it  believes 
the  proposed  Contract  Form  773  is  more 
in  the  nature  of  a  service  contract  (i.e., 
building  construction/maintenance, 
carpentry,  electrical  services,  outside 
plant  construction/maintenance,  etc.) 
rather  than  a  contract  for  the  purchase 
of  central  office  equipment. 

Response:  This  is  totally  correct.  This 
contract  is  not  to  be  nsedto  purchase 
central  office  equipment.  When  central 
office  equipment  is  to  be  purchased  by 
contract.  Form  525  or  Form  545  is  to  be 
used. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs — communications. 
Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 

In  view  of  the  above,  REA  hereby 
amends  7  CFR  part  1755  by  issuing 
Contract  Form  773. 

PART  1755— {AMENDED] 

1.  The  authority  cited  for  part  1755 
continues  to  read: 

Authority:  7  I.1.S.C  901  et  aeq„  7  U.S.C.  IMl 

et  spq. 

2.  The  table  in  §  1755.93  is  amended 
by  adding  an  entry  for  REA  Form  773  to 
read  as  follows: 

§1755.93    Ust  of  standard  forms  of 
telecommunication*  contracts.  I 
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Dated:  Iaauar>  8, 1991. 
Gary  C  Bynie, 

Administrator. 

[FR  Doc.  91-913  Tiled  1-14-91:  MS  am] 
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DEPARTMEFfT  OF  COUMERCE 
Bureau  of  Export  AdmMstrstion 

15  CFR  Parts  771,  774,  776,  786,  and 
799 

IDocket  No.  900673-01731 

Removal  of  General  Licenses  G-COM 
and  G-CEU 

agency:  Bureau  of  Export 
Administration.  Commerce. 

action:  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  (EAR)  by 
removing  two  general  licenses  that  have 
become  obsolete.  General  License  G- 
COM  was  superseded  by  the  expansion 
of  General  License  GFW  {55  FR  6791), 
and  General  License  G-CEU  was  made 
mostly  unnecessary  by  the 
establishment  of  General  License  GCT 
(55  FR  25083).  This  final  rule,  therefore, 
removes  General  Licenses  G-COM  and 
G-CEU  from  the  EAR  This  action  will 
lessen  the  administrative  burden  on  U.S. 
exporters  and  their  foreign  customers. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Patricia  Muldonian,  Regulations  Branch, 
Office  of  Technology  and  Policy 
Analysis,  Bureau  of  Export 
Administration,  telephone:  (202)  377- 
2440. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

General  License  G-COM  was 
established  to  allow  exports  to  the 
COCOM  participating  countries  and 
cooperating  third  countries  (Austria. 
Finland.  Singapore,  Sweden  and 
S\\-itzerland)  of  commodities  described 
in  the  Advisory  Notes  of  the  Commodity 
Control  List  as  likely  to  be  approved  for 
export  to  Country  Groups  QWY. 
However,  the  recently  expanded 
General  License  GFW  [February  27. 
1990,  55  FR  6791),  authorizes  the  export 
of  such  commodities  to  all  countries  in 
Country  Groups  T  and  V.  which  include 


COCOM  and  cooperating  third 
countries,  excluding  the  People's 
RepubUc  of  China.  Afghanistan,  Iran. 
Syria,  and  the  People's  Democratic 
Republic  of  Yemen.  In  light  of  the  new 
General  License  CFW,  General  License 
G-COM  is  no  longer  necessary  and  is 
being  removed. 

General  License  G-CEU  was 
established  to  allow  the  export  of  any 
commodity  on  the  Commodity  Control 
List,  except  supercomputers,  to  pre- 
determined government  controlled 
enterprises  of  a  cooperating  government 
(Finland.  Sweden.  Switzerland  and  the 
countries  participating  in  COCOM].  Due 
to  inadequate  response  from 
cooperating  governments  to  General 
License  G-CEU,  however,  the 
Department  of  Commerce  has  been 
unable  to  compile  a  list  of  end  users 
eligible  to  receive  shipments  under  this 
general  license.  As  a  result.  General 
License  G-CEU  has  never  been  used. 
With  the  establishment  of  General 
Ucense  GCT  (July  2a  1990.  55  FR  25083), 
the  Department  of  Commerce  can 
accomplish  much  of  what  it  sought  to 
accomplish  with  General  License  G- 
CEU,  particularly  with  regard  to 
reducing  individual  validated  licensing 
requirements  on  COCOM  trade.  In  doing 
so,  General  License  G-CEU  is  no  longer 
necessary,  and  is  therefore  being 
removed. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  does  not  affect  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553],  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U-S-C  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act.  5  VS.C 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  aSairs  function  of  the  United 
States.  This  rule  does  not  impoae  a  new 


control.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Accordingly,  it  is  being  isaued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to  Patricia 
Muldonian,  Office  of  Technology  and 
Pohcy  Analysis,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  771,  774. 
776,  788,  and  799 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  771.  774,  778.  788, 
and  799  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citations  for  15  CFR 
parts  771,  774,  776,  788,  and  799  are 
revised  to  read  as  follows: 

Autboritr  Pub.  L  9fr-72.  93  SlaL  503  (50 
U.S.C  app.  2401  et  bp<j  ).  as  ameruled  by  Pub. 
L  95-223  of  December  28. 1977  (50  U.S  C.  1701 
el  seq.\;  E.O.  21730  of  September  30. 1990  (56 
FR  40371  October  2. 1990). 

PART  771-{  AMENDED] 

§§  77U  and  771.20    (Rwnovedl 

2.  Sections  771.8  and  771.20  are 
removed  and  reserved 

8771.24    [Amended) 

3.  In  j  771.24,  paragraph  (c)  is 
amended  by  removing  the  phrase  *'G- 
COM  or"  from  the  first  sentence. 

Supplement  No.  1  to  Part  771    [Removed] 

4.  Supplement  No.  1  to  Part  771  is 
removed  and  reserved. 

PART  774-{ AMENDED! 

}  774,12    [Amendedl 

5.  Section  774.2  is  amended  by 
removing  the  terms  "G-COM."  and  "G- 
CEU."  from  paragraph  (a)(1). 

PART  776-1  AMENDED! 
8778.12    [Amended] 

6.  Section  776.12  is  amended  by 
removing  the  term  "G-COM,"  in 
paragraph  (a)(l)(ii). 

PART  786-{AMENDE01      ' 

8786.6    [Amended] 

7.  Section  786.6  is  amended  by 
revising  the  phrase  "G-COM,  G- 
COCOM.  GCT,  or  G-CEU."  to  read  "G- 
COCOM  or  GCT."  m  paragraph 

(a)(l)fii). 
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PAirr  799-4  AMENDED] 

{7M.1    (AnwfMtadl 

8.  Section  799.1  is  amended  by 
removing  the  parenthetical  "(Also  see 
i  771.8  to  determine  if  your  shipment 
qualifies  for  export  under  General 
License  G-COM.)"  from  the  end  of 
paragraph  (f)(3)(i). 

Supp<««n«nt  Na  1  to  §  799. 1    [  Ain«nd«d  ] 

9.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  3  (General  Industrial  Equipment), 
ECCN  1361A  is  amended  by  revising  the 
phrase  '{NOT  EUGIBLE  FOR  GENERAL 
UCENSES  GFW  AND  G-COM)'  to  read 
"(NOT  EUGIBLE  FOR  GENERAL 
LICENSE  GFW)"  in  the  (Advisory)  Note. 

SupptanMntNo.  1to9799.1    (AnMndcdl 

10.  In  Supplement  No.  1  to  5  799.1  (the 
Commodity  Control  List),  Commodity 
Group  4  (Transportation  Equipment), 
ECCN  14eOA  is  amended  by  revising  the 
phrase  "NOT  EUGIBLE  FOR  GENERAL 
UCENSES  GFW  AND  G-COM) "  to  read 
"(NOT  EUGIBLE  FOR  GENERAL 
UCENSE  GFW)"  in  (Advisory)  Note  6. 

8iippi«m«ntNo.  1toS799.1    [Anwndcd] 

11.  In  Supplement  No.  1  to  J  799.1  (the 
Commodity  Control  Ust).  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  ECCN  1565A  is  amended 
by  revising  the  phrase  "NOT  EUGIBLE 
FOR  GENERAL  UCENSES  GFW  AND 
G-COM)  •  to  read  "(NOT  EUGIBLE  FOR 
GENERAL  UCENSE  GFW)"  in 
ADVISORY  NOTE  12. 

Dated:  January  9. 1991. 
laiDM  M.  LaMunyoo. 
Deputy  Assistant  Secretary  for  Export 
Administration. 
[FR  Doc.  91-891  Filed  1-14-91;  8:45  am] 

MJJNa  COOC  UIO-OT-M 


1SCFR  Part  774 
[Doefc0tNo.9O121»-O3161 

Reexports  Into  COCOM  Participating 
Countrlea;  Elimination  of  Notification 
Requirement 

AOCNCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTKHC  Final  rule. 

summary:  Section  774.2(k)  of  the  Export 
Administration  Regulations  (EAR)  (15 
CFR  774.2)  allows,  with  two  exceptions, 
the  permissive  reexports  of  U.S.-origin 
commodities  to  and  among  COCOM 
participating  countries.  Finland  and 
Switzerland,  without  prior  U.S. 
authorization,  provided  that  the  Office 
of  Export  Licensing  is  notified  in  writing 
if  the  U.S.-origin  commodities  are 


described  in  S  774.2(k)(3)(i)(B)  or  are 
listed  in  Supplement  No.  1  or  4  to  part 
773  and  are  being  reexported  from  a 
country  other  than  a  COCOM 
participating  country,  Switzerland  or 
Finland.  The  exceptions  to  the 
permissive  reexports  allowed  by 
S  771.2(k)  are  supercomputers  and 
certain  electronic  mechanical  or  other 
devices,  as  described  in  that  section. 
This  final  rule  revises  S  774.2(k)  by 
removing  the  notification  requirements 
described  in  I  774.2(k)(3).  This  action 
will  lessen  the  administrative  burden  on 
U.S.  exporters  and  their  foreign 
customers. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Muldonian,  Regulations  Branch. 
Office  of  Technology  and  Policy 
Analysis.  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
2440. 
SUPPtEMENTARY  INFORMATION: 

Background 

The  Omnibus  Trade  and 
Competitiveness  Act  (OTCA),  signed  by 
the  President  on  August  23, 1988, 
amended  section  5  of  the  Export 
Adm.inistration  Act  of  1979  (EAA)  by 
requiring  the  removal  of  controls  on 
most  reexports  to  COCOM  participating 
countries  and  countries  qualifying  for 
full  benefits  under  section  5(k)  of  the 
EAA.  On  November  21, 1988,  the  Bureau 
of  Export  Administration  published  a 
proposed  rule  implementing  the 
amendment  (53  FR  46878)  with  a  request 
for  comments. 

The  Department  received  comments 
from  18  firms  and  associations.  In 
general,  the  comments  acknowledged 
that  the  proposed  rule  was  a  positive 
step  toward  reducing  unnecessary 
licensing  burdens  and  increasing  the 
competitiveness  of  U.S.  exports  abroad. 
However,  most  commenters  claimed 
that  the  notification  requirements  in  the 
proposed  rule  severely  limited  the 
benefits  of  the  proposed  rule. 

Some  commenters  also  objected  to  the 
notification  deadline  imposed  by  the 
proposed  rule.  Initially,  the  proposed 
rule  required,  for  reexports  of  U.S.-origin 
commodities  not  identified  in  any  of  the 
Advisory  Notes  described  in  the 
Commodity  Control  List,  that  a  written 
reexport  notification  be  submitted  to  the 
Department  no  later  than  the  next 
business  day  following  shipment,  and  by 
a  means  intended  to  effect  delivery 
within  five  days  of  transmission. 

The  Bureau  of  Export  Administration 
issued  a  final  rule  on  July  7, 1989  (54  FR 
28665).  As  a  result  of  industry  comments 
and  suggestions,  the  notification 


requirement  for  reexports  among 
COCOM  participating  countries, 
Finland,  and  Switzerland  was  deleted. 
The  final  rule  retained  the  notification 
requirement  for  reexports  into  COCOM, 
Finland,  and  Switzerland  from  other 
countries,  but  the  requirement  applied 
only  to  a  more  sensitive  level  of 
technology.  Specifically,  the  final  rule 
required  commodities  identified  in 
Supplement  No.  1  or  4  to  part  773.  In 
addition,  the  notification  reports  did  not 
need  to  be  sent  until  the  second 
business  day  following  shipment. 
Finally,  the  rule  required  that  the 
notification  be  sent  by  airmail  or 
another  means  that  would  provide 
equally  expeditious  delivery. 

The  Bureau  of  Export  Administration 
has  monitored  the  effectiveness  of  the 
notification  requirements  over  the  past 
year.  The  Bureau  has  determined  that 
the  burdens  associated  with  export 
controls  can  be  reduced  by  no  longer 
requiring  the  notification,  without 
impairing  national  security  concerns. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  eliminates  a  collection  of 
information  subject  to  the  requirement 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  The 
collection  of  information  was  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0694-0052. 

3.  This  rule  does  not  contain  policies 
with  Federalism  impHcations  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  e04(a)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function.  This  rule  does 
not  impose  a  new  control.  No  other  law 
requires  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Comments 
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should  be  submitted  to  Patricia 
Muldonian.  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration.  Department  of 
Commerce,  P.O.  Box  237,  Washington, 
DC  20044. 

Ust  of  Subjects  b  15  CFR  Part  774 

Exports.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  part  774  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Stat.  503  |50 
U.S.C.  app.  2401  etseq).  as  amended:  E.O. 
12532  of  September  9, 1985  (50  FR  36661. 
September  la  1985)  as  affected  by  notice  of 
September  4. 1986  (51  FR  31925.  September  8. 
1986):  Pub.  L  99-440  of  October  2, 1988  (22 
U.S.C.  5001  et  seq):  E.0. 12571  of  October  27. 
1986  (51  FR  39505,  October  30. 1986):  Pub.  L 
95-223.  91  Stat.  1626  (50  U.S.C.  1701  et  seq. 
E.O.  No.  12730  of  September  30. 1990  (55  FR 
40373,  October  2. 1990). 

§774.2    [AmendMl] 

2.  Section  774.2  is  amended  by 
removing  paragraph  (k)(3). 

Dated;  January  9, 1991 
Micliael  P.  Galvin, 

Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  91-892  Filed  1-14-91;  8:45  am] 

BtLUMO  COOC  ISIO-OT-M 


15  CFR  Part  779 
(DocKet  No.  901214-0314] 

Revisions  to  the  Special  Reporting 
Requirements  for  Exports  and 
Reexports  of  Tectmlcal  Data 

AOENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  is  amending  the  special 
reporting  requirements  for  exports  and 
reexports  of  technical  data  under  a 
validated  license  as  described  in 
5§  779.6  and  779.8  of  the  Export 
Administration  Regulations  (EAR).  This 
rule  clarifies  that  validated  export 
licenses  and  reexport  authorizations  for 
technical  data  need  not  be  returned  to 
the  Office  of  Export  Ucensing  (OEL). 
unless  revoked  or  suspended.  This  rule 
also  removes  the  requirement  that 
exporters  and  reexporters  must 
routinely  submit  detailed  reports  to  OEL 
describing  their  technical  data  exports 
and  reexports  under  validated  licenses. 
This  action  will  lessen  the 
administrative  burden  on  U.S.  exporters 
and  their  foreign  customers. 


This  rule  does  not  remove  the 
validated  license  requirements  for  the 
export  and  reexport  of  technical  data, 
nor  does  it  remove  the  reqmUment  that 
exporters  maintain  complete  records  in 
accordance  with  the  provisions  of 
S  786.2(d)  and  |  787.13.  Exporters  may 
also  be  required  to  produce  records  of 
their  technical  data  transactions,  in 
accordance  with  the  provisions  of 
S  787.13(f). 

EFFECnVE  DATE  This  rule  is  effective 
January  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Muldonian,  Regulations  Branch. 
Office  of  Technology  and  Policy 
Analysis,  Burpau  of  Export 
Administration.  Telephone;  (202)  377- 
2440. 
SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements  and 
Invitation  To  Comment 

1.  This  rule  is  consistent  with 
Executive  Order  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]  which  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  numbers  0694-0005 
and  0694-0010.  This  rule  also  eliminates 
a  collection  of  information  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0694-0041. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  or  by  any  other  law,  under  sections 
603{a)  and  604(a)  of  the  Regulatory 
FlexibUity  Act  (5  U.S.C  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapphcable  because 
this  regulation  involves  a  foreign  and 
military  affairs  function.  No  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to  Patricia 
Muldonian.  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 


Administration.  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

Ust  of  SubjecU  15  CFR  Part  779 

Computer  technology.  Elxports, 
Reporting  and  recordkeeping 
requirements.  Science  and  technology. 

PART  779-(  AMENDED] 

Accordingly,  part  779  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-798)  is  amended  as  follows: 

1.  The  authority  citation  for  part  779  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  Sut.  503  (SO 
U.S.C.  app.  2401  et  seq],  aa  amended  E.O. 
12532  of  September  9, 1985  (50  FR  3t«Wl. 
September  10. 1985)  ai  affected  by  noUce  of 
September  4. 1968  (51  FR  31925.  September  8, 
1986):  Pub.  L  96-440  of  October  2, 1986  (22 
U.S.C  5001  et  seq  );  EO.  12571  of  October  27, 
1986  (51  FR  39505,  October  29. 1996):  Pub.  L 
95-223,  title  n,  91  Slat.  1626. 1628  (50  VS.C 
1702, 1704):  Pub.  L  95-223  91  Stat  1828  (50 
use.  1701  */  seq.)-.  Execubve  Order  No. 
12730  of  September  30. 1990  (55  FR  40373. 
October  2. 1990). 

2.  Section  779.6  is  amended  by 
revising  paragraph  (a)(2)  and  by  revising 
paragraph  (b)  to  read  as  follows: 

S  779.6    Exports  under  s  validated  Hcenae. 

(a)  •  •  • 

(2)  Return  of  revoked  or  suspended 
technical  data  licenses.  If  the  Office  of 
Export  Ucensing  revokes  or  suspends  a 
technical  data  license,  the  licensee  shall 
return  the  licervse  immediately  to  the 
Office  of  Export  Ucensing  in  accordance 
with  the  instructions  in  {  786.2(d)  of  this 
subchapter. 

(b)  Records.  Any  person  to  whom  a 
validated  technical  data  license  has 
been  issued  shall  retain  the  license  and 
maintain  complete  records  in 
accordance  with  (  786.2(d)  of  this 
subchapter,  including  any  export 
licenses  (whether  used  or  unused,  vahd 
or  expired)  and  all  supporting 
documents  and  shipping  records. 

3.  Section  779.8  is  amended  by 
revising  paragraph  (c)(2)  and  by  revising 
paragraph  (c)(3)  as  follows: 

§  779.6    Reexports  of  technical  data  and 
exports  of  ttte  product  mawufacturad 
abroad  by  use  of  Unttod  Stataa  lactmlcal 
data. 

•  •  •  *  • 

(c)  •   •  • 

(2)  Return  of  reexport  authorization.  If 
the  Office  of  Export  Licensing  revokes 
or  suspends  a  reexport  authorization, 
the  hcensee  shall  return  the  reexport 
authorization  immediately  to  the  Office 
of  Export  Licensing. 

(3)  Records.  Any  person  to  whom  a 
reexport  authorization  has  been  issued 
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shall  retain  and  make  available  for 
inspection  records  in  accordance  with 
the  provisions  of  i  787,13  of  this 
subchapter,  including  any  reexport 
authorizations  (whether  used  or  unused, 
valid  or  expired)  and  all  supporting 
documents  and  shipping  records. 
t        •        •        •        * 

Dated:  |anuary  9,  1991. 
Midual  P.  Calvin. 
Assistant  Secretary  for  Export 
Administration. 

(FK  Doc.  91-893  Filed  1-14-91,  8:45  am) 
MJJNQ  COM  n^^-oi-m 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Late  Premium  Payments  and  Employer 
UaiHIity  Underpayments  and 
Overpayments;  Interest  Rate  for 
Determining  Vartat>le  Rate  Premium; 
Amendments  to  Interest  Rates 

AOCNCV:  Pension  Benefit  Guaranty 

Corporation. 

ACTiOM:  Final  rule. 

SUMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  January  1, 1991.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  November  1990 
through  January  1991.  These  interest 
rates  are  established  pursuant  to  section 
4006  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  The 
effect  of  these  amendments  is  to  advise 
plan  sponsors  and  pension  practitioners 
of  these  new  interest  rates. 
EFFECTIVE  DATE:  January  1, 1991. 
FON  FURTHER  INFORMATION  CONTACT 
Harold  Ashner,  Senior  Counsel,  Office 
of  the  General  Counsel.  Code  22500, 
Pension  Benefit  Guaranty  Corporation. 
2020  K  Street,  NW.,  Washington,  DC 
20006;  telephone  (202)  77a-«824 
((202)  77&-0859  for  TTY  and  TTD).  These 
are  not  toll  free  numbers. 
SUPPLEMENTARY  INFORMATION:  As  part 
of  title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ( "ERISA"),  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  collects 
premiums  from  ongoing  plans  to  support 
the  single-employer  and  multiemployer 
insurance  programs.  Under  the  single- 
employer  program,  the  PBGC  also 
collects  employer  liability  from  those 


persons  described  in  ERISA  section 
4062(a).  Under  ERISA  section  4007  and 
29  CFR  2610.7,  the  interest  rate  to  be 
charged  on  unpaid  premiums  is  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code  ( "Code '). 
Similarly,  under  29  CFR  2622.7,  the 
interest  rate  to  be  credited  or  charged 
with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  Appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  Tor  the  quarter 
beginning  January  1. 1991,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  11  percent. 
Accordingly,  the  PBGC  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  January  1-March 
31. 1991  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(II).  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest  rate 
equal  to  80%  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid. 
Under  S  2810.23(b)(1)  of  the  premium 
regulation,  this  value  is  determined  by 
reference  to  30-year  Treasury  constant 
maturities  as  reported  in  Federal 
Reserve  Statistical  Releases  G.13  and 
H.15.  The  PBGC  publishes  these  rates  in 
appendix  B  to  the  regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  Appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until  a 
short  time  after  the  first  of  the  month  for 
which  it  applies.  Accordingly,  the  PBGC 
is  hereby  amending  appendix  B  to  part 
2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  November  and  December  of  1990  and 
in  January  1991.  Additionally,  as  a  result 
of  an  administrative  oversight,  the 
valuation  rate  for  plan  years  beginning 
in  October  of  1990  was  omitted  from  the 
last  published  amendment  to  appendix 
B  (October  15, 1990).  Therefore,  we  are 
also  including  the  valuation  rate  for  plan 
years  beginning  in  October  1990  in  this 
amendment. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 


both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
6601(a)  of  the  Code.  The  interest  rates  in 
appendix  B  to  part  2610  are  prescribed 
by  ERISA  section  4006(a)(3)(E)(iii)(II) 
and  S  2610.23(b)(1)  of  the  regulation. 
These  appendices  merely  collect  and 
republish  the  interest  rates  in  a 
convenient  place.  Thus,  the  interest 
rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  because  they  will  not  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more;  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 
29  CFR  Part  2610 

Employee  benefit  plans,  Penalties, 
Pension  insurance,  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans,  Pension  insurance. 
Pensions.  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing, 
appendix  A  and  appendix  B  to  part  2610 
and  appendix  A  to  part  2622  of  chapter 
XXVI  of  title  29,  Code  of  Federal 
Regulations,  are  hereby  amended  as 
follows: 

PART  2610-PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1306, 1307 
(1988),  as  amended  by  sec.  78fll(h),  Pub.  L 
101-239,  103  Stat.  2106,  2242. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1, 1991,  to 
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read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A — Late  Payment  Interest 
Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  S  2610.7(a) 
for  the  specified  time  periods; 

Interest 
From  Through  rate 

(percent) 


JafHiaiy  1,  1991 March  31,  1991. 


11 


3.  Appendix  B  to  part  2610  is  amended 
by  adding  to  the  table  of  interest  rales 
therein  new  entries  for  premium 
payment  years  beginning  in  October 
through  December  of  1990,  to  read  as 
follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  for  Valuing 
Vested  BeneRts 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under  §  2610.23(b) 
and  in  calculating  a  plan's  adjusted 
vested  benefits  under  5  2610.23(c)(1): 


For  premium  payment  years  twgmmng 


Required 
interest 
rate  ■ 


October  1990 

ftovember  1990. 
December  1990.. 
Jarxiary  1991 


7.22 
7.09 
683 
659 


■  Ttie  required  interest  rate  Nsted  above  is  equal 
to  80%  of  the  annual  yield  for  30-year  Treasury 
constant  maturities,  as  reported  in  Federal  Reserve 
Statistical  Release  G  13  and  H.1S  for  tt>e  calendar 
month  preceding  the  calendar  month  m  which  the 
premium  payment  year  begins. 


PART  2622— EMPLOYER  UABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1362-1364, 
1367-48.  Hi  amended  by  sees.  9312.  9313.  Pub. 
L.  100-203. 101  Stat.  1330. 

5.  Appendix  A  to  part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  January  1, 1991.  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A — Late  Payment  and 
Overpayment  Interest  Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 


under  §  2622.7  for  the  specified  time 
periods: 


Interest 
From  Through  rate 

(percent) 


January  1.  1991 March  31.  1991. 


11 


Issued  in  Washington.  DC,  the  9th  day  of 
January  1991. 
lames  B.  Lockhart.  Ill 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
(PR  Doc.  91-926  Filed  1-14-91;  8:45  am) 

WUJNOCOOE  770»-01-M 


29  CFR  Pan  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Intei^st 
Rate 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  January 
1, 1991  to  March  31. 1991. 
EFFECTIVE  DATE:  January  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
}.  Ronald  Goldstein,  Senior  Counsel, 
Office  of  the  General  Counsel  (22500). 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street,  NW..  Washington.  DC 
20006;  telephone  202-778-8850  (202-778- 
8859  or  TTY  and  TDD).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644,  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default. 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 
i  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 


commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that 
are  to  be  applied  under  the  regulation. 
As  a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  10  percent,  which  will  be 
effective  from  January  1, 1991,  through 
March  31. 1991.  This  rate  represents  no 
change  from  the  rate  in  effect  for  the 
fourth  quarter  of  1990.  This  rate  is  based 
on  the  prime  rate  in  effect  on  December 
17, 1990. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation:  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
nor  create  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  geographic  regions,  nor 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
innovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29.  Code  of  Federal  Regulations,  is 
amended  as  follows: 
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li*MUTY 

1.  The  authority  citabon  tor  part  2644 
continues  to  read  as  follows: 

Autliatity:29U.SX;.  1302ib|(3)  and 

1399(c)(6). 

2.  Appendix  Ais^amended  by  adding 
to  tbe  end'of  the  labJe  therein,  a  new 
entry  asiollowa: 


FfOTi 


To 


OM*0« 


ipwont) 


01/01/91        03/31/91 12/17/90 
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iMuttd  at  Wafhingtan.  DC,  on  this  mhday 
offanuary.  tWl. 
I^MsB.lJDdckart'ni. 

Exeeutiva  Vinctor,  Panaion  Benefit  Guaranty 
CarpomUtm. 
|FRI)oc.»l-8251«l«l  V44-»l;  8;45  ami 

MUJNQ  CODE  TTM-OV-M 


29^FR  HartaSTS 

Valuation  of  Maci.B«n«ftta  and  Plan 
Aaaata  Following  Mass  WltMravMl— 
IntafostTlatts 

AOCNCV:  Penaion  Benefit  Guaranty 
Corporation. 

Acnoic  Final  rule. 

■U— ■ST  111  in  is  on  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valaation  of  Wan 'Benefits 
and  Plan  Aaaets  Fdllowing  Mass 
Withdrawal  (29  CPR'part  2876).  The 


regulation  preacnbes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting iorth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  follownng  month,  whether  or  not 
the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  February  1991. 
IFFICTIVE  D*T€:  February  1, 1991. 
FO«  FURTHER  IMFORMiWlOM  COITIACT: 
Deborah  C.  Murphy.  Attorney.  Office  of 
the  General  Couiwel  (2300),  i^enaion 
Benefit  Guaranty  Corporation.  2020  K 
Street  NW..  Washington.  DC  20006;  202- 
778-8820  (202-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  pubUc 
oomment  on  this  amendment  would  be 
impracticable  and  contrary  lo1he  pubhc 
irrterest.  and  that  there  is  good  cause  for 
making  this  amendment  effecbve 
immediately.  These  findings  are  baaed 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  currentas 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  ihey-are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  [See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 


rulemaking  is^equired  forihis 
amendment.  rtheRegulslory  FlexibiUty 
Act  of  1960 doBSinotapply  (5 U.S.C. 

601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  themeaningofEjceoutiwe  Order 
12291  beoauae  it  will  not  have  an  annual 
effect  on  the  economy  ofWOO'minion  or 
more;  or  create  a  major  inoreeee  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  Untted 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Ust  of  Subjeotsin  29  CFR  fart  8676 

Employee  benefit  plans  and  Pensions. 

In  coTisideralion  of  the  foregoing,  part 
2676  of  subchapter'H  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows; 

PART  2676-VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  1MIA9S  WlfHORAW  AL 

1.  The  authority  citation  forpart  2676 
continues  to  read  as  follows: 

Authority:  29  U  S.C.  130a(b)(3). 
13e9(c)(l)(D).  andl441(bKl). 

2.  In  S  2676.15.  paragraph  (c)is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

IS676.15    Intereat 


[c)JnterestJlates. 


The 


fOTW-t 


For  <ilualiuiv  Julit  uucwmn  W  *>•  nwwO*— 


Ha  ^ 


F*nj«Y''»91 


.._.     0825      JM       0775    JOTS      .(W26      .07      i07      X7      .07       07 


MS      <066      MB     xWS      Mb      .06875 


lMu«d  at  Washiagton.iX:.  on  thia  9th  day 
of  January  IMM. 
|aniMB.teekliartm. 

Executive  Dtiector.  Penaioa  Benefit  Gvaranty 
Corporation. 
(FR  Doc.  91-«e4  Fltod  1-14*81:  M6  am  I 
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DEPAflTHENT  OFTRAMSPORTATION 
Coast  Guard 

33  CFR  Part  117 
lCaO7-t0-251 

DMWtorMgo  Opmwtlon  R«9Ulatiofts; 
Atlantic  IntpaooMftal  Wtawray.  Ullla 
RNerto  Savannatt  RIvor,  SC 
AOSNCV:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMHNARv:  At  the  request  of  the  South 
Carolina  Department  of  Highway  a  and 
Public  Transportation,  the  Coast  Guard 


is  changing  the  regulations  governing Ihe 
Socastee  highway  bridge  across  the 
Atlantic  Intracoastal  Waterway,  mile 
371,  Horry  County.  South  Carolina  by 
changing  the  existing  bridge  schedule 
from  opening  on  the  hour  and  half  hour 
to  opening  on  the  quarter  and  three- 
quarter  hour.  This  action  should 
accommodate  the  changed  schedules  of 
the  local  school  buoeswhichiare 
required  to  cross  1his -bridge,  and  still 
provide  for  the  reaeonable  needs  of 
navigation. 

EFFECTBfeaiAWE:  These  regulations 
become  effective  on  February  14.  M»l. 


FOilPMVTMMII 

Gary  D.  Pruitt  (306)  836-4303. 
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SUPPtfMENTARY  INFORMATION:  On 

August  22. 1990.  the  Coast  Guard 
published  a  proposed  rule  (55  FR  34287) 
concerning  this  amendment.  The 
Commander,  Seventh  Coast  Guard 
District,  also  published  the  proposal  as 
Public  Notice  25-90  dated  September  7, 
1990.  Interested  persons  were  given  until 
October  9, 1990,  to  submit  comments. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr, 
Gary  D.  Pruitt,  project  officer,  and  LT 
Genelle  G.  Tanos.  project  attorney. 

Discussion  of  Comments 

No  comments  were  received  on  the 
proposed  rule  change.  The  final  rule  is 
unchanged  from  the  proposed  rule 
published  on  August  22, 1990. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  pohcies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  is  expected 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  rule  will  not  alter  the 
type  or  frequency  of  vessel  traffic  on 
this  reach  of  the  waterway.  Since  the 
economic  impact  of  the  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Fait  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33,  Code  of  Federal 
P.egulation8,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2,  Section  117.911(b)  is  revised  to  read 
tis  follows: 


{117.911    Atlanttc  Intracoastal  Waterway. 
Uttia  Rtvar  to  Savannah  Rivtr. 


(b)  Socastee  (SR544)  bridge,  mile  371 
at  Socastee.  The  draw  shall  open  on 
signal  except  that  from  April  1  through 
June  30  and  October  1  through 
November  30  from  7  a.m.  to  10  a.m.  and 
2  p.m.  to  6  p.m.  Monday  through  Friday, 
except  federal  hohdays,  the  draw  need 
open  only  on  the  quarter  hour  and  three- 
quarter  hour.  From  May  1  through  June 
30  and  October  1  through  October  31 
from  10  a.m.  to  2  p.m.,  Saturdays, 
Sundays  and  federal  holidays,  the  draw 
need  open  only  on  the  quarter  hour  and 
three-quarter  hour. 
•        *        •        •        * 

Dated:  December  31, 1990, 
Robert  E.  Kramek, 

Rear  Admiral.- U.S.  Coast  Guard.  Commander, 

Seventh  Coast  Guard  District. 

[FR  Doc.  91-900  Filed  1-14-91;  8:45  am] 

BILUMO  CODE  4(10-14-M 


33  CFR  Part  117 
[CGD7-9O-80] 

Drawbridge  Operation  Regulations; 
WaccanfMw  River,  SC 

agency:  Coast  Guard  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Waccamaw  Coast  Line  Railroad 
Company  (WCLRC).  the  Coast  Guard  is 
adding  regulations  governing  the 
railroad  swingbridge  across  the 
Waccamaw  River,  mile  44.4,  Horry 
County,  South  Carolina  by  requiring  that 
advance  notice  of  opening  be  given 
Monday  through  Friday  between  8  a.m. 
and  6  p.m.  This  change  is  being  made 
because  no  requests  have  been  made  to 
open  the  draw  during  this  period  since 
February.  1990.  This  action  should 
relieve  ihe  bridge  owner  of  the  burden 
of  having  a  person  constantly  available 
to  open  the  draw  and  still  provide  for 
the  reasonable  needs  of  navigation. 

EFFECTIVE  DATE:  Febuary  14. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  D.  Pruitt  (305)  536-4103. 

SUPPI^MENTARY  INFORMATION:  On 

September  6. 1990.  the  Coast  Guard 
published  a  proposed  rule  (55  FR  36666) 
concerning  this  admendment.  The 
Commander,  Seventh  Coast  Guard 
District,  also  pubhshed  the  proposal  as 
Public  Notice  27-90  dated  September  21, 
1990.  In  each  notice  interested  persons 
were  given  until  October  22. 1990,  to 
submit  comments. 


Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Gary  D.  Pruitt.  project  officer,  and  LT 
Genelle  G.  Tanos,  Project  Attorney. 

Discussion  of  Comments 

No  comments  were  received  on  the 
proposed  rule  change.  The  final  rule  is 
unchanged  from  the  proposed  rule 
published  on  September  6. 1990. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  pnnciples  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  is  expected 
to  be  so  minimal  that  a  full  regulatory- 
evaluation  is  unnecessary.  We  conclude 
this  because  the  proposed  rule  will  not 
alter  the  type  of  frequency  of  vessel 
traffic  on  this  reach  of  the  waterway. 
Since  the  economic  impact  of  the  rule  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small!  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  part 
117  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFRl.O&-l[g). 

2.  Section  117.938  is  added  to  read  as 
follows: 

§  1 1 7.93S    Waccamaw  Rtver. 

The  draw  of  the  Waccamaw  Coast 
Line  Railroad  bridge,  mile  44.4  at 
Conway,  shall  open  on  signal;  except 
that  from  8  a.m.  to  6  p.m.  Monday 
through  Friday,  the  draw  shall  open  on 
signal  if  at  least  one  hour  notice  is  given. 
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Dated  December  U.198a 
Robert  E.  Kruiwk. 

Rear  Admiral  XIS.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 

|FR  Doc.  91-899  Filed  1-14-91.  8:45  am| 

MLUNQCOOC  4*10-U-« 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 

(OA-fRL:  StM-4] 

Financial  Asslstanca  lor  Continuing 
Environmental  Programs:  Reallocation 

AQENCy:  Environmental  Protection 

Agency. 

ACTION:  Deviation  to  rule. 

summary:  Under  40  CFR  35.155(c].  the 
Environmental  Protection  Agency  (EPA) 
has  issued  a  class  deviation  from  the 
provisions  of  the  reguiartion.  This 
deviation  will. allow  regions  until  July  1. 
1991  to  »wa»d  fonds  reserved  under 
section  106  of  the  Clean  Water  Act  for 
Indian  Tribes  treated  as  States. 

BFf tCTlVtBATE This  deviation  was 
effective  November  21, 1990. 

FOR  FUBTHER  IMF«RMAT10M  COMTACT: 
Ms.  Ceia  K.  Wene.  Grants 
Administration  Division  (PM-216F).  401 
M  Street.  SW.,  Washington,  DC  20460. 
(2021  245-3970. 

SUPfUMHWrARV  informatiom:  40  CFR 

35.155(c)  requires  that  reserves  which 
have  not  been  awarded  by  July  1  of  each 
fiscal  year,  under  section  106  of  the 
Clean  Water  Act  for  Indian  Tribes 
treated  as  States,  shall  be  reallocated 
nationally  by  the  Administrator  for 
awards  to  other  Indian  Tribes  treated  as 
States.  This  deviation  will  extend  the 
reallotment  requirement  in  the 
regulation  by  one  year,  until  |uly  1, 1991 
This  extension  will  provide  sufficient 
time  for  award  of  all  FY  1990  funds. 

The  class  deviation  is  published 
following  this  notice. 

DatBd:  Novefmber  16. 1990. 
David  P.  Ryan. 

Acting  Assistant  Administrator  for 
.Administration  and  Resources  Sfanagement. 

Dated:  November  7, 1990. 

Robwt  H.  Waylnd.  n. 

Acting  Assistant  Administrator  for  Water. 

MemoraMfann 

Sub/ect  QaM  Deviation  from  40  CFR 

35.196(0) 
Aonj;  Harvey  G.  Ptppen,  jr..  Director,  Grants 

Adaiioislnilkiii  Division 


To:-Kmgional  Administrators,  R«g)ona  I 

through  X 

November  21, 1990. 

Action 

I  am  approving  a  deviation  from  tlie 
provisions  of  40  CFR  S5.155(c)  This  deviation 
will  allow  regions  until  July  1. 1991.  to  award 
funds  reserved  under  section  106  of  the  Clean 
Water  Act  for  Indian  Tnbes  treated  as  Slates 

Background 

EPA  has  the  responsibility  and  authority 
for  managing  all  financial  assistance  funds 
effectively  The  Water  Quality  Act  of  1987 
amended  the  Clean  Water  Act  by  adding  a 
new  section  518  entitled  "Indian  Tribes."  The 
Act  authorizes  EPA  to  treat  Federally 
recognized  Indian  Tnbes  as  States  for  certain 
provisions,  including  financial  atsistance.  40 
CFR  35.155(c)  requires  that  reserves^which 
have  not  been  awarded  by  )ulv  1  of  each 
fiscal  year,  under  section  106  of  the  Clean 
Water  Act  for  Indian  Tribes  treated  as  Slates, 
shall  be  reallocated  nationally  by  the 
Administrator  for  awards  to  other  Indian 
Tribes  treated  as  States. 

When  the  regulation  which  established  |uly 
1  as  the  annual  deadline  was  drafted,  the 
Office  of  Water  underestimated  the  time  it 
would  take  to  complete  the  first  operational 
cycle  of  the  program.  The  approval  of 
"Treatment  as  a  State"  (TAS)  applications 
and  awarding  Section  106  grants  to  qualified 
Indian  Tnbes  was  delayed  primarily  as  a 
result  of  the  late  promulgation  of  the  Intenm 
Final  Rule  (April  11, 1989)  which  established 
the  procedures  for  Indian  Tribes  to  qualify  to 
be  treated  as  States. 

Indian  Tribes  applying  for  section  106 
grants  found  that  the  requirements  of  the 
regulations  were  cumbersome,  which  led  to 
delays  in  their  preparation  and  submission  of 
applications.  Upon  review,  applications  were 
found  incomplete  and/or  in  need  of  revisions, 
causing  further  delay.  A  lack  of  EPA 
re«ource».  both  in  the  Regions  and  in 
Headquarters,  has  further  delayed  the 
processing  of  TAS  and  grant  applications. 

This  deviation  will  extend  the  reallotment 
requirement  in  the  regulation  by  one  year, 
until  [uly  1, 1991.  The  Regions  have  indicated 
that  this  extension  will  provide  sufficient 
time  to  award  all  of  their  FY  1990  funds  in  a 
prudent  manner. 

Dated;  November  7. 1990. 

Concur 

Robwt  H.  WayUnd,  in. 

Acting  Assistant  Administrator  for  Water 
Dated:  November  20, 1990. 

Concur 

Edward  J.  Hanley, 

Acting  Assistant  Administrator  for 
Administration  and  Resources  Management 

|FR  Doc  91-936  Filed  1-14-«:  8:45  aiTi| 

BUJJMO  COOC  •MO-«MI 


GENERAL 'SERVICES 
AOMINISTRATtON 

41  CFR  Chapter  801 

I  FIR  Amendment  13] 

RIN  3090  AE22 

Federal  Travel  Regulation;  Maximum 
per  Diem  Rates;  Oorrecftion 

AGBNCy:  Federal  Supply  Service,  GSA. 
action:  Final  rule:  correction. 


SUMMARY:  This  document  corrects  two 
errors  in  the  list  of  per  diem  rates 
appearing  in  the  Federal  Register  of 
Monday,  December  17. 1990  (55  FR 
51713),  The  rule  updated  maximum  per 
diem  rates  applicable   ^r  Federal 
employee  travel  within  the  continental 
United  States, 

FOR  FURTHSR  INFORMATION  CONTACT: 
Donna  Cooke,  Travel  Management 
Division  (FBT),  Washington,  DC  20406, 
telephone  FTR  557-1253  or  commercial 
(703)  557-1253. 

Accordingly,  on  page  53721,  the 
following  correction  is  made  to  FR  Doc. 
90-29481  in  the  issue  of  December  17, 
1990.  The  entries  for  Berkeley  Springs 
and  Martinsburg  under  the  State  of 
Wyoming  should  appear  under  the  State 
of  West  Virginia  in  alphabetical  order. 

Dated:  January  2, 1991. 
Donna  D.  Bennett, 

Director.  Travel  Management  Division. 
(FR  Doc.  91-853  Filed  1-14-91;  8:45  am) 

BtLUNQ  OOOE  UOH^^M 


DEPARTMENT  OF  T«E  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6827 
rCA-940-4214-10;  CACA  206t4] 

Withcawal  of  National  Forest  System 
Land  for  the  Spanish  Creek 
Campground;  CalHomia 

AGENCY:  Bureau  of  Land  Management, 

Interior, 

action:  Public  land  order. 


summary:  This  order  wtthdraws  82.50 
acres  of  National  Forest  System  land 
from  appropriation  under  the  United 
States  mining  laws  for  a  period  of  20 
years  for  the  Forest  Service  to  prcJtect 
the  Spanish  Creek  Campground.  The 
land  has  been  and  remains  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  January  15, 1991. 
ron  FWRmERINPOnMATMN  CONTACT: 
Judy  Bowers,  BLM  California  State 
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Office,  2800  Cottage  Way,  Sacramento, 
California  95823.  916-978-4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  (FLMPA)  of  1976,  90 
StaL  2751;  43  U.S.C.  1714,  i'  is  ordered  as 
follows; 

1.  Subject  to  valid  existing  rights,  the 
folloviing  described  National  Forest 
System  land,  located  in  the  Plumas 
National  Forest,  is  hertby  withdrawn 
from  ail  appropriations  under  the  U.S. 
mining  laws  (30  U.S.C  Ch  2).  but  not 
from  leasing  under  the  mineral  leasing 
laws,  to  protect  the  Spanish  Creek 
Campground; 

Mount  DiaUo  Meridian 

T.  25  N.,  R.  9  E.. 

Sf^.  15,  wvI^•E^sw^.  nev«swwiSwm,. 

NWV,SEV*SWV*  WV,NEV,SEV<,SW'/». 
E W NW iy*SW V4.  WVi£ HNE -♦Sw V», 
SM!SEV4SWV«.\VVV«,  S£'':»SWV«S 

WV.NWV*. 

The  area  described  contains  82.50  acres  in 
Piianas  Connty 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws, 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  pursuant  to  Section  204(0  of 
the  FLMPA  of  1976,  43  U.S.C.  1714(0.  the 
Secretary  determmes  that  the 
withdrawal  shall  be  extended. 

Dated:  [anuary  2, 1991. 
Dave  CTNeal, 

Assistara  Secretary  of  the  Interior 
[FR  Doc  ei-asi  Filed  1-14-91;  8:45  a  raj 
auxma  cooc  43to-«o-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

45  CFR  Part  20S 

Automatic  Data  Processing  Equipment 
and  Services;  Conditions  for  Federal 
Financid  Participation 

AGENCY:  Family  Support  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  This  document  makes 
amendments  concerning  automatic  data 
processing  equipment  and  senices, 
conditions  for  Federal  financial 
participation.  This  amendment 


addresses  the  respansibilities  of  the 
Family  Support  AJdministration  for 
approving  advance  planniag  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  F.  Costa.  Director,  SUte  Data 
Systems  Staff,  Office  of  Management 
and  Information  Systems,  Family 
Support  Administration,  SW, 
Washington,  DC  20447,  telephone  (202] 
401-9360. 

Ust  of  Subjects  in  45  CFR  Part  205 

Computer  technologv.  Grant 
programs-Social  programs.  Privacy, 
Public  assistance  programs.  Reporting 
and  recordkeeping  requirements. 

Dated:  January  2, 1991. 
Neil  |.  Stillman, 

Deputy  .A.<;sistant  Secretary  for  information 
Resourres  Management. 

PART  205— (AMENDED! 

1.  The  authority  citation  for  part  205 
contmues  lo  read  as  follows; 

Aulborirv:  Sees  402.  403.  406,  411. 1102.  and 
r.06(al.  Social  Secunty  Act  (42  U  S.C.  MZ. 
603.  80B.  611, 1302.  and  1306(d));  sec.  9101. 
Pub  L  99-4W9, 100  Stat.  1972.  sec.  202.  Pub  L 
100-485,  102  StflL  2377. 

§205.37    [Amended! 

1.  Section  205.37  is  an-icnded  by 
revising  the  section  h£ading  to  read  as 
follows: 

S20S^    Rea^iwitXitivs  of  the  Fanlly 
Support  AdministraliOM  (FSA>. 
«         *         •         ft         « 

2.  fa  5  205.37,  the  first  word  of 
paragrajA  (a)  introductory  text  is 
changed  from  "SSA"  to  "FSA". 

(FR  Doc.  91-324  Filed  1-14-91;  8:45  am] 

BtlXING  CODE  41S0-O«-M 


FEDERAL  MARITIME  COMMISSION 

46  CFR  ParU  580,  5t1  and  583 
[Docket  Nagi-1] 

Bonding  of  Non- Vessel-Operating 
Common  Carriers 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  Interim  Rule  implements 
the  Non-Vessel-Operating  Common 
Carrier  Amendments  of  1990.  which 
govern  the  bonding  of  non-vessel- 
operating  common  carriers  in  the  foreign 
oceanbome  commerce  cf  the  United 
States,  The  statute  authorizes  the 
Commission  to  prescribe  rules  as 
necessary  lo  effectuate  this  legislation, 
including  the  issuance  of  interim  rules. 
The  Commission  is  also  authorized  to 


prescribe  the  form  and  amount  of  bonds 
to  be  Died.  This  Interim  Rule  sets  forth 
the  procedures  for  the  Filing  of  bonds, 
prescribes  the  form  and  amount  of 
bonds  to  be  filed,  establishes  procedures 
for  designatioa  of  resident  agents  for 
carriers  not  domiciled  in  tiie  United 
States,  and  provides  a  irseans  for 
notifying  the  public  of  the  requirements 
and  availability  of  surety  bonds  as 
security  for  the  protection  of  the  public. 
In  addition.  Parts  580  and  581  are 
amended  to  require  non  vessel- 
operating  common  earners  to  comply 
with  applicable  laws  regarding  tariffs 
and  bonding,  and  to  enable  an  ocean 
common  carrier  or  conference  to 
ascertain  whether  it  is  domg  ousiness 
with  an  untariffed  or  unbonded  nor- 
v esse!  operating  common  carrier. 

In  addition,  the  Commission  grants 
special  permissron  for  new  tariifs  filed 
by  non-vessel-operating  common 
carriers  prior  to  February  14. 1991  to 
become  effectrve  on  one  day  s  notice. 
Carriers  filing  initial  tariffs  prior  to 
February  14, 1991  will  not  be  subfect  to 
civil  penalties  for  prior  failure  to  file 
such  required  tariffs. 

The  Intenm  Rule  is  intended  lo 
facilitate  the  filing  of  tariffs  and  bonds 
by  NVOCCs  and  lo  minimize  the 
adrntnistrative  burden  which  the 
legislation  places  on  ocean  common 
carriers. 

DATES:  This  Interim  Rule  becomes 
effective  February  14. 1991.  Comments 
due:  AprillS.  1991. 

ADDRESSES:  Send  comments  (original 
and  20  copies)  to;  Joseph  C.  Polking. 
Secretary,  1100  L  Street  NW.,  Federal 
Maritime  Commission,  Washington,  DC 
20573  (202)  523^725. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  G  Drew,  Director  Bureau  of 
Domestic  Regulatioa  1100  L  Street  NW.. 
Federal  Maritime  Commission. 
Washington.  DC  20573  (302)  523-5796. 

SUPPLEMENTARY  INFORMATION: 

L  Backgrousd 

Although  non-vessel-opereting 
common  carriers  ("NVOCCs")  have 
been  operating  in  the  foreign  commerce 
of  the  United  States  for  many  years,  the 
term  NVOCC  was  first  defined  in 
section  3  of  the  Shipping  .^ct  of  19S4 
("1964  Act")  as  "  *  *  *  a  common  carrier 
that  does  not  operate  the  vessels  by 
which  the  ocean  transportation  is 
provided  and  is  a  shipper  m  its 
relationship  with  an  ocean  common 
carrier."  46  U.S.C  app.  1702(17!.  As 
common  carriers,  NVOCCs  hold 
themselves  out  lo  the  pubbc  to  provide 
fransportation  by  water  between  the 
United  States  and  foreign  countries, 
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utilizing  vessels  operating  on  the  high 
seas.  NVOCCs  normally  enter  into 
affreightment  agreements  with  their 
underlying  shippers,  issue  bills  of  lading 
or  equivalent  documents,  and  assume 
full  responsibility  for  the  shipments  they 
handle,  from  point  of  origin  to  point  of 
destination.  Ultimately,  an  NVOCCs 
conduct  rather  than  what  it  calls  itself 
determines  its  status. 

The  1984  Act  requires  NVOCCs  to  file 
tariffs  with  the  FMC.  regardless  of 
whether  they  are  domestic-  or  foreign- 
based,  if  they  offer  transportation 
services  in  the  U.S.  foreign  trades.  In 
addition,  NVOCCs  are  subject  to  the 
prohibitions  set  forth  in  section  10  of  the 
1984  Act.  including,  most  importantly, 
the  prohibition  against  deviating  from 
the  rates  and  charges  in  their  tariffs. 
Concerns  had  been  raised  by  shipping 
interests,  however,  because  many 
foreign  NVOCCs  were  not  abiding  by 
the  requirements  of  the  1984  Act  and 
because  persons  using  the  services  of 
NVOCCs  were  being  hurt  by  practices 
of  certain  NVOCCs. 

H.R.  5206,  a  bill  to  provide  for  the 
bonding  of  NVOCCs,  was  introduced  by 
Congressmen  Walter  B.  Jones,  Robert 
W.  Davis,  and  Norman  F.  Lent  on  June 
28, 1990  to  address  two  major  concerns: 
(IJ  Persons  who  suffered  losses  from 
unscrupulous  or  insolvent  NVOCCs,  and 
(2)  lawfully  operating  NVOCCs  who 
were  placed  at  a  competitive 
disadvantage  by  foreign  NVOCCs  who 
were  failing  to  abide  by  the  Shipping 
Act  of  1984. 

In  his  remarks  accompanying 
Introduction  of  this  legislation. 
Chairman  Jones  noted  that  unlike  ocean 
freight  forwarders,  NVOCCs  are  not 
required  to  be  licensed  nor  were  they 
bonded  by  the  FMC.  136  Cong.  Rec. 
E2210  (daily  ed.  June  28, 1990) 
(Statement  of  Rep.  Jones).  He  further 
noted,  however,  that  the  Commission 
had  been  receiving  an  increasing 
number  of  complaints  over  the  past 
several  years  reflecting  a  pattern  of 
unlawful  conduct  by  NVOCCs.'  Mr. 
Jones  also  noted  that  many  NVOCCs 
lack  tangible  assets  sufficient  to 
recompensate  persons  injured  by  their 
actions.  The  legislation  did  not  propose 
to  license  NVOCCs.  The  bill  authors 
concluded  that  a  bonding  requirement 
for  NVOCCs  would  ameliorate  many  of 
these  problems  and  would  protect  those 
shippers  who  use  the  services  of  an 
NVOCC.  Mr.  Jones  also  asserted  that 


'  The  typet  of  ntuation»  referenced  included  (1) 
Shipper!  having  to  pay  for  ocean  Iranaportation 
bacauae  of  NVOCCa  failure  to  pay  the  ocean 
earner.  [Z]  NVCXC  bankruptciei,  requiring  »hipper» 
to  pay  duplicate  charge*:  and  n)  NVOCC  failure  to 
pay  lawful  compentation  to  ocean  freight 
forwarder*. 


the  bill  was  intended  to  apply  equally  to 
all  NVOCCs.  both  foreign  and  domestic, 
inasmuch  as  foreign  NVOCCs  were 
already  subject  to  tariff  filing 
requirements  under  the  Shipping  Act  of 
1984.  Last,  Mr.  Jones  explained  that  the 
requirement  that  foreign-based  NVOCCs 
designate  a  resident  agent  for  service  of 
process  was  designed  to  permit  the  FMC 
and  others  to  initiate  and  conduct 
proceedings  without  the  obvious 
difficulties  inherent  in  attempting  to 
effect  service  of  process  overseas. 

H.R.  5206  was  referred  to  the 
Committee  on  Merchant  Marine  and 
Fisheries.  The  Subcommittee  on 
Merchant  Marine  held  a  hearing  on  H.R. 
5206  on  July  18, 1990.  The  Acting 
Chairman  of  the  FMC  testified 
supporting  the  bill.  He  noted  the  long 
history  of  complaints  about  NVOCC 
practices  and  the  fact  that  the  people 
most  often  injured  by  an  NVOCC  are  the 
small  shippers  who  can  least  afford  it. 
Testimony  was  also  received  from 
representatives  of  several  groups  that 
would  be  affected  by  the  legislation. 

The  Executive  Vice  President  of  the 
International  Association  of  NVOCCs 
supported  the  bill.  He  stated  his  belief 
that  all  legitimate  and  responsible 
N'VOCCs  would  welcome  the 
legislation.  He  further  emphasized  that 
NVOCCs  failing  to  comply  with  existing 
tariff  filing  requirements  (many  of  which 
are  foreign  based)  not  only  create 
problems  for  shippers  and  carriers  but 
also  create  unfair  competition  for  those 
NVOCCs  that  operate  legally.  The 
President  of  the  Pacific  Coast  Council  of 
Customs  Brokers  and  Freight 
Forwarders  likewise  supported  the  bill, 
although  he  would  have  preferred  a 
more  regulatory  licensing  and  bonding 
scheme.  He  pointed  out  the  vast  number 
of  foreign-based  NVOCCs  who  do  not 
comply  with  existing  tariff  filing 
requirements  and  suggested  that  such 
entities  would  be  equally  prone  to 
misdeclarirg  cargo.  He  further  noted 
that  his  members,  who  do  comply  with 
Shipping  Act  and  regulatoiy 
requirements,  are  losing  business  to 
illegal  operations. 

The  National  Customs  Brokers  & 
Forwarders  Association,  20  percent  of 
which  are  NVOCCs.  also  supported  H.R 
5206.  Its  representative  noted  that  its 
members  and  their  clients  who  have 
dealt  with  NVOCCs  have  been  harmed 
by  improper  practices,  including  the 
failure  to  pay  freight  charges  to  ocean 
carriers,  and  he  contended  that  the  bill 
would  protect  those  in  the 
transportation  industry  who  have  been 
harmed  by  financially  insolvent 
NVOCCs. 


Statements  in  support  of  the  NVOCC 
bonding  requirement  were  also  received 
from  five  groups  of  ocean  common 
carriers  or  conferences,  although  many 
suggested  changes  in  that  aspect  of  the 
original  bill  dealing  with  ocean  carrier 
responsibility.  In  addition,  the  National 
Industrial  Transportation  League, 
representing  shippers,  shippers' 
associations,  boards  of  trade,  and 
chambers  of  commerce,  indicated  that  it 
had  no  objection  to  an  NVOCC  bonding 
requirement. 

H.R.  5206  was  subsequently  reported 
out  of  the  Full  Committee,  with 
amendments.  The  Committee's  Report 
emphasized  the  dual  purposes  of  the 
bill— (1)  to  protect  the  users  of  NVOCC 
services  from  the  practices  of 
unscrupulous  and  insolvent  NVOCCs. 
and  (2)  to  ensure  that  foreign  NVOCCs 
comply  with  their  existing  tariff  filing 
requirements  so  that  lawfully  operating 
N'VOCCs  are  not  placed  at  a 
competitive  disadvantage.  H.R.  Rep.  No. 
785, 101st  Cong.,  2d  Sess.  (1990).  The  bill 
passed  the  House  and  Senate  without 
further  modification.  On  November  16. 
1990,  the  President  signed  into  law  the 
Non-Vessel-Operating  Common  Carrier 
Amendments  of  1990,  Public  Law  No. 
101-585,  section  710  ("1990 
Amendments"). 

The  1990  Amendments  modify 
provisions  of  the  Shipping  Act  of  1984. 
and  establish  certain  requirements 
applicable  to  the  activities  of  non- 
vessel-operating  common  carriers  in  the 
oceanbome  foreign  commerce  of  the 
United  States.  New  section  23  of  the 
1984  Act  requires  NVOCCs  to  obtain  a 
bond  to  ensure  their  financial 
responsibility  for  damages,  reparations 
or  penalties;  to  designate  a  resident 
agent  if  the  NVOCC  is  domiciled 
abroad;  and  to  permit  suspension  or 
cancellation  of  NVOCC  tariffs  for  failure 
to  maintain  a  bond  or  resident  agent. 
New  section  10(b)(14)  of  the  1984  Act 
makes  it  a  prohibited  act  to  knowingly 
and  willfully  accept  cargo  fi-ora  or 
transport  cargo  for  the  account  of  an 
unbonded  or  untariffed  NVOCC.  New 
section  10(b)(15)  of  the  1984  Act  makes 
it  a  prohibited  act  to  knowingly  and 
willfully  enter  into  a  service  contract 
with  an  unbonded  or  untariffed  NVOCC. 

The  1990  Amendments  give  the 
Commission  the  authority  to  prescribe 
interim  rules  and  regulations  necessary 
to  carry  out  the  statute.  The  legislative 
history  to  Public  Law  No.  101-585 
indicates  that  such  rules  are  exempted 
from  the  notice  and  comment 
requirement  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  See  H.R. 
Rep.  785.  lOlst  Cong..  2d  Sess.  6  (1990). 
The  Interim  Rule  promulgated  here  is 
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issued  pursuant  to  that  authority  and  ihe 
general  rulemaking  authority  of  section 
17(a)  of  the  1984  Act.  46  U.S.C.  app. 
1716(a),  and  the  Commission's  specific 
authority  under  section  23(a)  of  the  1984 
Act  to  prescribe  the  form  and  amount  of 
an  NVOCC  bond. 

This  Interim  Rule  will  take  effect  on 
February  14, 1991.  the  effective  date  of 
the  1990  Amendments.  All  NVOCCs  are 
required  to  obtain  and  file  proof  of 
bonding  with  the  Commission  under 
section  23  of  the  1984  Act  prior  to  the 
effective  date  of  the  statute  and  the 
Interim  Rule. 

The  Interim  Rule  will  remain  in  effect 
and  operative  until  such  time  as  a  final 
rule  is  adopted.  If  persons  believe  there 
ore  serious  problems  with  the  Interim 
Rule  which  should  be  addressed 
immediately,  they  may  bring  their 
concerns  to  the  attention  of  the 
Commission  in  vniting.  The  filing  of 
emergency  comments  will  not  prejudice 
the  rights  of  commenters  to  file 
additional  comments  within  the  90-day 
comment  period. 

II.  Section-by-Sectioa  Discussion 

The  Interim  Rule  is  organized  in  three 
parts  under  title  46  of  the  Code  of 
Federal  Regulations.  New  part  583  sets 
forth  the  bonding  requirements  and 
procedures,  makes  provision  for 
designation  of  resident  agent  and 
service  of  process  on  the  legal  agent  of 
an  N'VOCC,  and  provides  for  suspension 
or  cancellation  of  an  NVOCC's  tariffs 
for  failure  to  maintain  its  bond  or  « 

resident  agent 

In  part  580.  the  Commission  amends 
its  rules  governing  the  publishing  and 
filing  of  tariffs  by  common  carriers  in 
the  foreign  commerce  to  address 
common  carrier  obligations  under  the 
new  prohibited  acts  provisions  of 
section  10(b)(14)  of  the  1984  Act.  In  part 
581,  the  Commission  amends  its  rules 
governing  service  contracts  to  address 
the  new  obiigations  of  ocean  common 
carriers  under  section  10(b)(15)  of  the 
1984  Act. 

The  following  is  a  section-by-section 
discussion  of  the  addition  of  part  583 
and  amendments  to  parts  580  and  561: 

Part  583 

Section  583.1— Definitions. 

This  section  includes  definitions  of 
terms  used  in  the  statute  and  this  rule 
which  are  relevant  to  NVOCC  bonding 
issues. 

Section  583.1(a)-*AcL 

The  term  "Act"  means  the  Shipping 
Act  of  1984. 

Section  583.1(b) — Common  carrier. 

The  term  "common  carrier"  is  defined 
in  section  3(6)  of  the  1984  Act. 

Section  583.11c] — Commission. 


The  term  "Comimission"  means  the 
Federal  Maritime  Commission. 

Section  583.1(d}— Non-vessel- 
operating  common  carrier. 

The  term  "non-vessel-operating 
comraoa  carrier"  is  defined  in  section 
3(17)of  the  1984  Act. 

Section  583.1(e) — Ocean  common 
carrier. 

The  term  "ocean  common  carrier"  is 
defined  in  section  3(18)  of  the  1984  Act. 

Section  583.1(f)— Person. 

The  term  "person"  is  defined  in 
section  3(20)  of  the  19B4  .'^ct. 

Section  583.2 — Scope. 

This  section  defines  the  scope  of  part 
583  as  applying  to  all  NVOCCs 
operating  in  the  oceanborne  foreign 
commerce  of  the  United  States. 

Section  583.3 — Proof  of  financial 
responsibility,  when  required. 

This  section  defines  the  banding 
requirements  for  NVOCCs.  In  general, 
all  NVOCCs  are  required  to  have  a 
bond,  as  well  as  a  tariff,  to  operate  in 
the  U.S.  foreign  commerce.  When  two  or 
more  NVOCCs  operate  under  a  single 
trade  name,  each  person  acting  as  an 
N'VOCC  is  required  to  have  its  own 
bond. 

NVOCCs  exclusively  engaged  in 
transporting  used  military  household 
goods  and  personal  effects  have  been 
exempted  from  the  bonding  requirement 
This  exemption  corresponds  to  the 
intent  of  Congress  in  passing  the  1990 
Amendments.  See  HSL  Rep.  785.  lOlst 
Cong..  2d  Sess.  4  (1990). 

Section  583.4 — Surety  bond 
requirements. 

This  section  establishes  the  form  and 
amount  of  N'VOCC  bonding  to  be 
required  pursuant  to  section  23  of  the 
1984  Act  The  aiHount  of  bond  is  set  at 
$50,000  for  purposes  of  the  Interim  Rule. 

Bonds  must  be  submitted  under  Form 
FMC-48  (Appendix  A  to  this  Part).  All 
bonds  must  be  issued  by  a  surety 
company  acceptable  to  the  Secretary  of 
the  Treasurey.  See  section  23(b)  of  the 
1984  Act 

Section  583.5 — Resident  agent  This 
section  sets  forth  the  requirement  that 
N'VOCCs  not  domiciled  in  the  United 
States  must  designate  a  legal  agent  in 
the  United  States  for  the  receipt  of 
judicial  and  administrative  process, 
including  subpenas.  The  designated 
agent  may  be  any  person  (including 
individuals,  corporations,  partnerships, 
or  associations)  resident  in  the  United 
States  and  competent  to  receive  service 
of  process.  In  the  event  the  resident 
agent  designated  by  the  NVOCC  is 
unavailable  to  accept  service, 
alternative  service  may  be  completed 
upon  the  Secretary,  Federal  Maritime 
Commission,  as  legal  agent  for  the 
NVOCC. 


Provrsrans  appla&aUe  to  the  NVOCC's 
designation  of  resident  agent  and 
information  on  bonding  aod  service  of 
process  will  be  required  to  be  poblislied 
in  the  NVOCC's  tariff  under 
§  560.5(dK24). 

Section  5A3.6 — Termination  of  bond  or 
designation  of  resident  agent 

An  NVOCC  is  obligated  to  maintain 
its  bond  in  full  force  and  effect  so  long 
as  it  continues  to  do  business;  in 
addition,  foreign-domiciled  NVOCCs 
must  maintain  a  resident  agent  In  the 
event  of  a  breach  of  these  requirements, 
the  Commission  may  suspend  or  cancel 
the  tariffs  of  the  offending  NVOCC 
Formal  hearings  are  not  required  before 
the  Commission  may  suspend  or  cancel 
an  NVOCC's  tanffs.  See  136  Cong.  Rec. 
E22i0  (daily  ed.  June  28. 1930) 
(statement  of  Rep.  Jones) 

Appendix  A — NVOCC  Bond  Form. 

The  appendix  contains  Form  FMC-48. 

Par!  530 

Section  580.5(dK24) — Bonding  of  non 
vessel-operating  common  carriers  and 
legal  agent  for  service  of  process. 

This  section  sets  forth  the  requirement 
that  every  N'VOCC  publish  in  its  tariff 
notice  of  its  bond,  bond  numtjer  and  the 
surety  company  issuing  the  bond.  Where 
the  NVOCC  is  domiciled  in  a  foreign 
country,  the  tariff  will  also  identify  the 
NVOCC's  legal  agent  for  service  of 
process,  and  provisions  for  alternative 
service  upon  the  Commission  in  the 
absence  of  the  agent  designated  by  the 
NVOCC.  "Hiese  tariff  provisions  would 
be  standardized  within  a  single  tariff 
rule  to  permit  interested  shippers  and 
common  carriers  a  uniform  means  by 
which  to  obtain  information  needed  to 
effect  service  or  lodge  a  claim  against  an 
NVOCC  bond. 

As  a  corollary  benefit  of  the  tariff 
publication  requirement,  the  NVOCCs 
tariff  could  operate  as  evidence  cf  both 
tariff  compliance  under  section  B  of  the 
1984  Act  and  bonding  compliance  under 
new  section  23  of  the  Act.  This  device 
has  been  incorporated  as  one  means  of 
verification  by  the  common  earner 
accepting  N'VOCC  cargo,  under 
§580.5(d)(25). 

SecUon  5a0.5(d)(25)— CerUficalion  of 
shipper  status  and  rules  applicable  to 
acceptance  of  cargo  for  the  account  of 
non-vessel  operating  common  carriers. 

This  section  would  require  annotation 
of  the  shipper  identification  box  on  all 
common  carrier  bills  of  lading,  whereby 
the  ocean  common  carrier  refiects  the 
shipper  status  asserted  by  the  party 
tendJering  the  cargo,  i.e.  owner  of  the 
carga  freight  forwarders,  shippers' 
associatma  NVOCC  or  other 
classification. 
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Where  identified  as  an  NVOCC.  the 
ocean  common  carrier  (or  common 
carrier  accepting  cargo  from  an 
NVCXZC)  could  require  submission  of 
the  NVOCC's  tariff  page  reflecting  tariff 
publication  and  bonding,  as  described  in 
S  580.5(d)(24).  Thereafter,  the  ocean 
common  carrier  could  require  periodic 
resubmission  of  documentation  by  the 
NVOCC  establishing  its  compliance 
with  sections  8  and  23  of  the  1984  Act,  in 
lieu  of  requiring  such  documentation  as 
each  shipment  is  tendered  or  booked. 
Upon  properly  notating  the  shipper 
identification  box  of  the  bill  of  lading  in 
accordance  with  the  status  asserted  by 
its  shipper,  the  ocean  common  carrier 
can  rely  upon  such  designation  as 
demonstrating  the  ocean  common 
carrier's  compliance  with  new  section 
10(b)(14)  of  the  1984  Act.  absent  the 
ocean  common  carrier  having  reason  to 
know  that  status  to  be  false.  In  the  case 
of  an  NVOCC  designation,  similar 
protection  is  afforded  the  ocean 
common  carrier  upon  obtaining  from  the 
NVOCC  documentary  evidence  of  tariff 
publication  and  bonding.  These 
provisions  should  substantially  allay  the 
concerns  of  ocean  common  carriers 
regarding  their  potential  exposure  udner 
the  new  NVOCC  requirements  of  the 
1984  Act. 

Part  581 

Section  581.3(a)— Service  contracts 
with  non-vessei-operating  common 

carriers. 

This  paragraph  iterates  the  language 
of  section  10(b)(15)  of  the  1984  Act. 
prohibiting  ocean  common  carriers  from 
entering  into  service  contracts  with 
untariffed,  unbonded  NVOCCs.  Such 
contracts  may  not  be  filed  with  the 
Commission. 
Section  581.4(a)(3)— [Amended] 
This  paragraph  requires  that  all 
service  contracts  contain  a  shipper 
certification  in  the  form  required  by 
5  581.11. 

Section  581.11— Certification  of 
shipper  status. 

This  section  relates  specifically  to  the 
execution  of  service  contracts  and 
requires  all  shippers  to  certify  their 
status,  i.e..  owner  of  the  cargo,  shippers' 
association,  NVOCC  or  other  specified 
classification,  at  the  time  of  execution  of 
the  service  contract.  The  form  of 
certification  is  to  be  incorporated  within 
the  terms  of  the  service  contract  itself, 
or  as  a  separate  certification  appearing 
on  the  signature  pcge. 

The  service  contract  certification 
requirement  is  designed  to  permit  ocean 
common  carriers  to  comply  with  new 
section  10{b)(15)  of  the  1984  Act.  The 
legislative  history  of  the  NVOCC  statute 
makes  clear  that  such  certification 


should  encompass  not  only  the  signatory 
shipper,  but  any  affiliates  or  members  of 
shippers'  associations  entitled  to  ship 
under  the  service  contract. 

In  the  event  a  shipper  or  an  affiliated 
entity  is  identified  as  an  NVOCC,  the 
ocean  common  carrier  would  need  to 
request  documentary  evidence  of  tariff 
publication  and  bonding  prior  to 
entering  into  the  service  contract  with 
such  NVOCC.  This  can  be  accomplished 
in  the  same  manner  set  forth  in 
5  580.5(dl(25),  through  submission  of  the 
NVOCC's  tariff  page  and  periodic 
resubmission  of  such  documentation 
where  required. 

The  Commission's  Bureau  of  Domestic 
Regulation  is  empowered  to  reject 
service  contract  filings  that  lack  the 
required  shipper  certification  or  which 
are  known  to  involve  an  untariffed, 
unbonded  NVOCC  as  a  party  to  such 
contract. 

III.  Request  for  Comments 

This  Interim  Rule  and  all  comments 
filed  within  the  90  day  period  will  be 
used  as  the  basis  for  a  final  rule 
pursuant  to  the  requirements  of  the 
Administrative  Procedure  .Act. 

IV.  Notice  of  Special  Permission  and 
Statement  of  Commission  Enforcement 
Policy 

The  1990  Amendments  address  the 
requirement  that  all  NVOCCs  operating 
in  the  foreign  oceanborne  commerce  of 
the  United  States  obtain  a  bond  as  a 
condition  of  doing  business.  The  1984 
Act  provides  that  all  NVOCCs.  foreign 
and  domestic,  are  subject  to  tariff  filing 
requirements  of  the  Commission.  The 
Commission  is  cognizant  that  numerous 
foreign-based  NVOCCs  have  not  yet 
filed  tariffs  with  the  Commission. 

Section  8(d)  of  the  1984  Act  provides 
that  no  new  or  initial  rate  may  become 
effective  eariier  than  30  days  after  filing 
with  the  Commission.  Section  8(d) 
further  provides  that  the  Commission, 
for  good  cause,  may  allow  a  new  or 
initial  rate  to  become  effective  in  less 
than  30  days.  Due  to  the  limited  time 
remaining  before  the  February  14, 1991 
effective  date  of  the  1990  Amendments, 
NVOCCs  filing  tariffs  for  the  first  time 
may  find  it  impossible  under  the  30-day 
requirement  to  have  the  new  tariffs 
become  effective  prior  to  February  14, 
1991.  Accordingly,  the  Commission 
concludes  that  good  cause  exists,  and 
hereby  grants  permission  for  new  tariffs 
filed  by  NVOCCs  on  or  before  February 
14. 1991,  to  become  effective  on  one 
day's  notice. 

The  object  of  the  Interim  Rule, 
moreover,  is  not  to  penalize  carriers  but 
rather  to  bring  NVOCCs  into  compliance 
with  applicable  law.  Accordingly. 


NVOCCs  who  file  initial  tariffs  on  or 
before  Februa.y  14, 1991  will  not  be 
subject  to  civil  penalties  for  such  past 
failure  to  file  or  observe  filed  rates  and 
charges  for  NVOCC  transportation 
services  for  the  period  prior  to  such 
initial  NVOCC  tariff  filing.  This 
forebearance  shall  not  apply  to  pending 
or  previously  Commission-authorized 
formal  administrative  proceedings  or 
court  actions, 

V.  Conclusion 

The  Interim  Rule  and  accompanying 
NVOCC  bond  form  are  intended  to 
establish  a  comprehensive  regulatory 
framework  for  NVOCCs  which  fulfills 
the  purposes  of  the  Shipping  Act  of  1984, 
The  rule  is  intended  to  facilitate  the 
filing  of  tariffs  and  bonds  by  NVOCCs 
and  to  minimize  the  administrative 
burden  which  the  legislation  places  on 
ocean  common  carriers. 

Although  the  Commission  is  not 
subject  to  the  requirements  of  Executive 
Order  12291,  dated  February  17. 1987,  it 
has  nonetheless  reviewed  the  rule  in 
terms  of  this  Order  and  has  determined 
that  this  rule  is  not  a  "major  rule" 
because  it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  cost  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Chairman  of  the  Commission 
certifies  pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  the  Interim  Rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
governmental  jurisdictions. 

The  collection  of  information 
requirements  contained  in  this  Interim 
Rule  have  been  sent  to  0MB  for 
emergency  processing  under  section 
3507(g)  of  the  Paperwork  Reduction  Act 
of  1980,  as  amended,  44  U.S.C.  3507(g). 
The  Commission  has  requested  that 
0MB  provide  its  approval  by  January  31. 
1991.  Notice  of  0MB  approval  will  be 
published  when  received  by  the 
Commission.  Requests  for  copies  of  the 
collection  of  information  and  supporting 
documentation,  may  be  obtained  from 
lohn  Robert  Ewers,  Director,  Bureau  of 
Administration,  Federal  Maritime 
Commission.  1100  L  Street,  NW..  Room 
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12211,  Washington,  DC  20573,  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  Commission  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission. 

List  of  Subjects 

46  CFR  Part  583 

Freight;  Maritime  carriers;  Rates; 
Reporting  and  record  keeping 
requirements;  Surety  bonds. 

46  CFR  Part  580 

Cargo;  Cargo  vessels;  Freight;  Exports; 
Harbors;  Imports;  Maritime  carriers; 
Rates;  Reporting  and  record  keeping 
requirements;  Surety  bonds;  Water 
carriers;  Water  transportation. 

46  CFR  Part  581 

Freight;  Maritime  carriers.  Rates; 
Reporting  and  record  keeping 
requirements. 

Therefore,  pursuant  to  5  U.S.C.  553. 
sections  8, 10, 11, 12, 13, 17  and  23  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1707, 1709.  1710, 1711, 1712, 1716  and 
1722,  the  Federal  Maritime  Commission 
amends  Title  46,  Code  of  Federal 
Regulations,  by  adding  a  new  part  583 
and  amending  parts  580  and  581  to  read 
as  follows: 

1.  A  new  part  583  is  added  to  read; 

PART  583— BONDING  OF  NON- 
VESSEL-OPERATING  COMMON 
CARRIERS 

Sec. 

583.1  Definitions. 

583.2  Scope. 

583.3  roof  of  financial  responsibility,  when 
required. 

583  4    Surety  bond  requirements. 
583.5    Resident  agent. 

583  6    Termination  of  bond  or  designation  of 
resident  agent. 

Appendix  A  to  Part  5o3 — Non- Vessel- 
Operating  Common  Carrier  (NVOCC) 
Bond  Form  (FMC  48) 

Authority:  5  U.S.C.  553;  46  U.S.C.  app.  1702, 
1707. 1709. 1710-1712.  1716  and  1722. 

§  583.1    D«fin(tlont. 
In  this  part: 

(a)  Act  means  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1701  et  seq). 

(b)  Common  carrier  means  a  person 
holding  itself  out  to  the  general  public  to 
provide  transportation  by  water  of  cargo 
between  the  United  States  and  a  foreign 
country  for  compensation  that: 

(1)  Assumes  responsibility  for  the 
transportation  from  port  or  point  of 
receipt  to  the  port  or  point  of 
destination;  and 


(2)  Utilizes,  for  all  or  part  of  that 
transportation,  a  vessel  operating  on  the 
high  seas  or  the  Great  Lakes  between  a 
port  in  the  United  States  and  a  port  in  a 
foreign  country,  except  that  the  term 
does  not  include  a  common  carrier 
engaged  in  ocean  transportation  by  ferry 
boat,  ocean  tramp,  or  chemical  parcel- 
tanker.  As  used  in  this  paragraph, 
"chemical  parcel-tanker"  means  a 
vessel  whose  cargo-carrying  capability 
consists  of  individual  cargo  tanks  for 
bulk  chemicals  that  are  a  permanent 
part  of  the  vessel,  that  have  segregation 
capability  with  piping  systems  to  permit 
simultaneous  carriage  of  several  bulk 
chemical  cargoes  with  minimum  risk  of 
cross-contamination  and  that  has  a 
valid  certificate  of  fitness  under  the 
International  Maritime  Organization 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrjing  Dangerous 
Chemicals  in  Bulk. 

(c)  Commission  means  the  Federal 
Maritime  Commission. 

(d)  Non-vessel-operating  common 
carrier  or  NVOCC  means  a  common 
carrier  that  does  not  operate  the  vessels 
by  which  the  ocean  transportation  is 
provided  and  is  a  shipper  in  its 
relationship  with  an  ocean  common 
carrier. 

(e)  Ocean  common  carrier  means  a 
vessel-operating  common  carrier. 

(f)  Person  includes  individuals, 
corporations,  partnerships  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  of  a  foreign  country. 

§  583.2    Scope. 

This  part  implements  the  Non-Vessel- 
Operating  Common  Carrier 
Amendments  of  1990,  Public  Law  No. 
101-595,  section  710,  and  applies  to  all 
NVOCCs  operating  in  the  waterbome 
foreign  commerce  of  the  United  States. 

§  583.3    Proof  ot  Tinancial  responsibility, 
when  required. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  shall 
provide  transportation  as  a  non-vessel- 
operating  common  carrier  or  obtain 
transportation  for  the  account  of  such 
NVOCC  unless  a  surety  bond  covering 
such  NVOCC  has  been  furnished  to  the 
Commission. 

(b)  Where  more  than  one  entity 
operates  under  a  common  trade  name,  a 
separate  bond  is  required  for  each 
corporation  or  person  separately 
providing  transportation  as  a  non- 
vessel-operating  common  carrier. 

(c)  Any  person  which  exclusively 
transports  used  military  household 
goods  and  personal  effects  may,  without 
a  bond,  provide  transportation  as  a  non- 
vessel-operating  common  carrier  or 


obtain  transportation  for  the  account  of 
such  NVOCC. 

§  583.4    Surety  bond  requlremente. 

(a)  Prior  to  the  date  it  commences 
common  carriage  operations,  every  non- 
vessel-operating  common  carrier  shall 
establish  its  financial  responsibility  by 
filing  with  the  Commission  a  valid 
surety  bond  on  Form  FMC-48.  in  the 
amount  of  $50,000.  Bonds  must  be  issued 
by  a  surety  company  found  acceptable 
by  the  Secretary  of  the  Treasurj'. 

(b)  Surety  bonds  shall  be  submitted  to 
the  Director.  Bureau  of  Domestic 
Regulation,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
Copies  of  Form  FMC-48  may  be 
obtained  from  the  Commission's  Bureau 
of  Domestic  Regulation  at  the  address 
listed  above,  or  from  any  of  the 
Commission's  district  offices  located  in 
New  York,  NY,  New  Orleans.  LA,  San 
Francisco,  CA,  Hato  Rey.  PR.  Los 
Angeles.  CA,  Miami,  FL  and  Houston. 
TX. 

§  583.5    Resident  agent. 

(a)  Every  non-vessel-operating 
common  carrier  not  domiciled  in  the 
United  States  shall  designate  and 
maintain  a  person  in  the  United  States 
as  legal  agent  for  the  receipt  of  judicial 
and  administrative  process,  including 
subpenas. 

(b)  If  the  designated  legal  agent 
cannot  be  served  because  of  death, 
disability,  or  unavailability,  the 
Secretar}',  Federal  Maritime 
Commission,  will  be  deemed  to  be  the 
legal  agent  for  service  of  process.  Any 
person  ser\-ing  the  Secretarj'  must  also 
send  to  the  NVOCC  by  registered  mail, 
return  receipt  requested,  at  its  address 
published  in  its  tariff  on  file  with  the 
Commission,  a  copy  of  each  document 
served  upon  the  Secretary,  and  shall 
attest  to  that  mailing  at  the  time  service 
is  made  upon  the  Secretary. 

(c)  Service  of  administrative  process. 
other  than  subpenas,  may  be  effected 
upon  the  legal  agent  by  mailing  a  copy 
of  the  document  to  be  served  by 
certified  or  registered  mail,  return 
receipt  requested,  Administrative 
subpenas  shall  be  served  in  accordance 
with  §  502,134  of  this  chapter, 

(d)  Designations  of  resident  agent 
under  paragraphs  (a)  and  (b)  of  this 
section  and  provisions  relating  to 
service  of  process  under  paragraph  [c) 
of  this  section  shall  be  published  in  the 
NVOCC's  tariff  in  accordance  with 

§  580.5(d)(24)  of  this  chapter. 
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ISMJ    Tanniration  ol  bond  or 

lofi     ■■  * 


(a)  Upon  receipt  of  notice  of 
termination  of  ■  »urety  bond,  the 
Commission  shall  notify  the  NVOCC  by 
certified  or  registered  mail  at  its  address 
published  in  its  tariff  on  File  with  the 
Commission,  that  the  Commission  shall, 
without  hearing  or  other  proceeding, 
suspend  or  cancel  the  tariff  or  tariffs  of 
the  NVCX^C  as  of  the  termination  date 
of  the  bond,  unless  the  common  carrier 
submit*  a  valid  replacement  surety  bond 
before  such  termination  date. 
Replacement  surety  bonds  must  bear  an 
effective  date  no  later  than  the 
termination  date  of  the  expiring  bond. 

(b)  Upon  receipt  of  notice  of 
termination  of  a  designation  of  resident 
agent,  or  upon  receipt  of  alternative 
service  of  process  upon  the  Secretary  in 
accordance  with  \  583.5(b),  the 
Commission  shall  notify  the  NVOCC  by 
certified  or  registered  mail,  at  its 
address  published  in  its  tariff  on  file 
with  the  Commission,  that  the 
Conmiission  shall,  without  hearing  or 
other  proceeding  suspend  or  cancel  the 
tariff  or  tariffs  of  the  NVOCC  effective 
thirty  days  after  receipt  of  such  notice  of 
termination  or  alternative  service  of 
process  upon  the  Secretary  unless  the 
NVOCC  publishes  in  its  tariff  a 
replacement  designation  of  an  agent  In 
the  United  States  for  the  receipt  of 
judicial  and  administrative  process 
before  such  date  of  suspension  or 
cancellation. 

App«>dix  A  to  Psrt  5«»— Non-V»»««l- 
OperatiDS  Common  Carriv  (NVOCC)  Bood 
Fonn[FMC-4] 

Federal  Maritime  Commission  Non-  Vessel 
Operating  Common  Carrier  (WOCC)  Bond 
(Section  23.  Shipping  Act  of  1984) 

. ,  aa  Principal  (hereinafter 

called  PrinL-ipall.  and .  «• 

Surety  (hereinafter  called  Surety)  are  held 
and  firmly  bound  unto  the  Uait«d  States  of 

America  in  the  sum  of  S for  the 

payment  of  which  sum  we  bind  ourselvea.  our 
heirt,  executors,  adminiatrators,  luccessors 
and  assigns,  jointly  and  sevarally. 

Whereas.  Principal  operates  as  an  NVOCC 
in  the  watertxime  fof«ign  commerce  of  the 
United  States,  has  an  NVOCC  tariff  on  file 
with  the  Federal  Maritime  Commission,  and 
pursuant  to  saction  23  of  the  Shipping  Act  of 
1984  has  elactsd  to  file  this  bond  with  the 
Commission; 

Now.  therefore,  the  condition  of  this 
obligation  is  that  the  penalty  amount  of  this 
bond  shall  be  available  to  pay  any  judgment 
for  damages  against  the  Principal  ansing 
from  the  Principal's  transportaUon  related 
activities  or  order  for  reparations  issued 
pursuant  to  section  11  of  the  Shipping  Act  of 
1964.  46  U.8.C  8pp.  1710,  or  any  penalty 
assessed  against  the  Principal  pursuant  to 
tection  13  of  die  Shipping  Ad  of  1884.  46 
U.S.C.  app  1712. 


This  bond  shall  inure  to  the  benefit  of  any 
and  all  persons  who  have  obtained  a 
judgment  for  damages  against  the  Principal 
arising  from  its  transportation  related 
activities  or  order  of  reparation  issued 
pursuant  to  taction  11  of  the  Shipping  Act  of 
1984.  and  to  the  benefit  of  the  Federal 
Maritime  Commission  for  any  peiuiity 
assessed  against  the  Principal  pursuant  to 
section  13  of  the  Shipping  Act  of  1984. 
However,  this  bond  shall  not  apply  to 
shipments  of  used  military  household  goods 
and  personal  effects. 

The  liability  of  the  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  aggregate  the 
penalty  of  this  bond,  and  in  no  event  shall  the 
Surety  s  total  obliganon  hereunder  exceed 
said  penalty  regardless  of  the  number  of 
claims  or  claimants. 

This  bond  is  effective  the day  of 

.  19 .  and  shall  continue  in 

effect  until  discharged  or  terminated  as 
herein  provided.  The  Principal  or  the  Surety 
may  at  any  lime  terminate  this  bond  by 
written  notice  to  the  Federal  Mantime 
Commission  at  its  office  in  Washington.  D.C. 
Such  termination  shall  become  effective 
thirty  (30)  days  after  receipt  of  said  notice  by 
the  Commission.  The  Surety  shall  not  be 
liable  for  any  U-anaportation  related  activities 
of  the  Principal  after  the  expiration  of  the 
thirty  (30)  day  period  but  such  termination 
shall  not  affect  the  liability  of  the  Principal 
and  Surety  for  any  event  occurring  prior  to 
the  date  when  said  termination  becomes 
effective. 

The  undcrwmting  Surety  will  promptly 
notify  the  Director,  Bureau  of  Domestic 
Regulation.  Federal  Marihme  Commission. 
Washington.  DC  20573,  of  any  claim(s) 
against  this  bond 

Signed  and  sealed  this day  of 

.  19 (Please  type  name 


of  signer  under  each  signature  ) 


Individual  Principal  or  Partner 


Business  Address 


Individual  Principal  or  Partner 


Business  Address 


Individual  Principal  or  Partner 


Business  Addresa 


Trade  Name,  if  Any 


Corporate  Principal 


State  of  Incorporation 


^m 

Business 

Address  (Affix 

Corporate  Seal) 

By 

Title 

Corporal 

le  Surety 

Business 

1  .Address  (Affi> 

I  Corporate  Seal) 

By 

Trade  Name.  If  Any 


Title 

PART  580— {Ay ENDED! 

2.  The  authority  citation  for  Part  580  is 
revised  to  read: 

Authority:  5  U.S.C  553:  46U.S.C.  app.  1702- 
1705.  1707,  1709.  1710-1712.  1714-1716,  1718. 
and  1722. 

3.  Section  580.5  is  amended  by  adding 
and  reserving  paragraphs  (dK22]  and 
(d)(23]  and  by  adding  paragraphs  (d](24) 
and  (d)(25)  to  read: 

SS80.5    Tariff  contents. 
.        •        •        •        • 

(d)  *  *  * 

(22H23)  (Reserved) 

(24)  Bonding  of  non-vessel-operating 
common  carriers  and  legal  agent  for 
ser\'ice  of  process,  (i)  Every  non-vessel- 
operating  common  carrier  (NVOCC) 
shall  state  in  its  tariffs  on  file  with  the 
Commission  that  it  has  furnished  the 
Commission  a  bond  in  the  amount 
required  by  i  583.4  of  this  chapter  to 
ensure  the  financial  responsibility  of  the 
NVOCC  for  the  payment  of  any 
judgment  for  damages  arising  from  its 
transportation-related  activities,  order 
for  reparations  issued  pursuant  to 
section  11  of  the  Act,  or  penalty 
assessed  pursuant  to  section  13  of  the 
Act.  The  NVOCC  shall  state  its  bond 
number  and  identify  the  name  and 
address  of  the  surety  company  issuing 
the  bond. 

(ii)  Every  NVOCC  not  domiciled  in  the 
United  States  shall  state  in  its  tariffs  the 
name  and  address  of  a  person  in  the 
United  States  designated  under  i  583.5 
of  this  chapter  as  its  legal  agent  for  the 
service  of  judicial  and  administrative 
process,  including  subpenas.  The 
NVOCC  also  shall  state  that,  in  any 
instance  in  which  the  designated  legal 
agent  cannot  be  served  because  of 
death,  disability  or  unavailability,  the 
Secretary,  Federal  Maritime 
Commission  will  be  deemed  to  be  the 
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.WOCC's  legal  agent  for  service  of 
process, 

(lii)  Service  of  administrative  process, 
other  than  subpenas,  may  be  effected 
upon  the  legal  agent  by  mailing  a  copy 
of  the  documents  to  be  served  by 
certified  or  registered  mail,  return 
receipt  requested. 

(25)  Certification  of  shipper  status 
and  rules  applicable  to  acceptance  of 
cargo  for  the  account  of  non-vessel- 
operating  common  carriers  (S'VOCC).  (i) 
Every  common  carrier  accepting  or 
transporting  cargo  for  the  account  of  a 
shipper  or  shipper's  association  shall 
ascertain  the  identity  and  status  of  the 
shipper  tendering  the  cargo,  e.g..  owner 
of  the  cargo,  shippers'  association,  non- 
vessel-operating  common  carrier  or 
specified  other  designation.  The 
common  carrier  shall  state  the  shipper's 
status  in  a  clear  and  legible  manner  in 
the  shipper  identification  box  on  its  bill 
of  lading,  waybill,  or  other  substitute 
record  of  carriage. 

(ii)  If  the  shipper  or  a  member  of  a 
shippers'  association  tendering  the  cargo 
is  identified  as  an  NVOCC,  the  common 
carrier  shall  obtain  documentation  that 
the  NVOCC  has  a  tariff  and  a  bond  as 
required  by  sections  8  and  23  of  the  Act 
before  the  common  carrier  accepts  or 
transports  cargo  for  the  account  of  the 
NVOCC.  A  copy  of  the  tariff  rule 
pub) i shed  by  the  NVOCC  and  in  effect 
under  paragraph  (d)(24)  of  this  section 
may  be  accepted  by  the  common  carrier 
as  documenting  the  NVOCC's 
compliance  with  the  tariff  and  bonding 
requirements  of  the  Act. 

(iii)  A  common  carrier  accepting  or 
transporting  cargo  for  the  account  of  a 
shipper  or  shippers'  association  shall  be 
deemed  to  have  complied  with  section 
10(b)(14)  of  the  Act  upon  meeting  the 
requirements  of  paragraphs  (d)(25)(i) 
and  (ii)  of  this  section,  unless  the 
common  carrier  had  reason  to  know 
such  certification  or  documentation  of 
NVOCC  tariff  and  bonding  was  false. 

PART  581— [AMENDED] 

4.  The  authority  citation  for  part  581  is 
revised  to  read: 

Authority':  5  use.  553:  46  U.S.C.  app.  1702, 
1706, 1707. 1709,  1712.  1714-1716,  1718,  and 
1722. 

3.  Section  581.3  is  amended  by  adding 
paragraph  (e)  to  read  as  foDows: 

§  581.3    Filing  and  maintenance  of  service 
contract  materials. 

■  •  •  *  • 

(e)  Service  contracts  with  non-vessel- 
operating  common  carriers.  No  ocean 
common  carrier  or  conference  shall 
execute  or  file  any  service  contract  in 
which  a  contract  party  or  an  affiliate  of 


such  contract  party  or  member  of  a 
shippers'  association  entitled  to  receive 
service  under  the  contract  is  a  non- 
vessel-operating  common  carrier,  unless 
such  non-vessel-operating  common 
carrier  has  a  tariff  and  a  bond  as 
required  by  sections  8  and  23  of  the  Act 
and  Commission  regulations  under  parts 
580  and  583  of  this  chapter. 

6.  Section  581.4  is  amended  by  adding 
paragraph  (a)(3)  to  read  as  follows: 

§  581.4    Form  and  manner. 

(a)  *  •  • 

(3)  On  the  signature  page  of  the 
service  contract,  a  certification  of 
shipper  status  in  accordance  with 
§  581.11. 
•        •        •        •        * 

7.  Section  581.11  is  added  to  read: 

§  58 1 .  11    Certification  of  shipper  status. 

(a)  The  shipper  contract  party  shall 
certify  on  the  signature  page  of  the 
service  contract  its  shipper  status,  e.g.. 
owner  of  the  cargo,  shippers' 
association,  non-vessel-operating 
common  carrier,  or  specified  other 
designation,  and  the  status  of  every 
affiliate  of  such  contract  party  or 
member  of  a  shippers'  association 
entitled  to  receive  service  under  the 
contract.  The  certification  shall  be 
signed  by  the  contract  party. 

(b)  If  the  certification  completed  by 
the  contract  party  under  paragraph  (a) 
of  this  section  identifies  the  contract 
party  or  an  affiliate  or  member  of  a 
shippers'  association  as  a  non-vessel- 
operating  common  carrier,  the  ocean 
common  carrier  or  conference  shal) 
obtain  documentation  that  such  non- 
vessel-operating  common  carrier  has  a 
tariff  and  a  bond  as  required  under 
sections  8  and  23  of  the  Act  before 
signing  the  service  contract.  A  copy  of 
the  tanff  rule  published  by  the  non- 
vessel-operating  common  carrier  and  in 
effect  under  §  580.5  (d)(24)  of  this 
chapter  may  be  accepted  by  the  ocean 
common  carrier  as  documenting  the 
NVOCC's  compliance  with  the  tariff  and 
bonding  requirements  of  the  Act. 

(c)  An  ocean  common  carrier  or 
conference  executing  a  service  contract 
shall  be  deemed  to  have  complied  with 
section  10(b)(15)  of  the  Act  upon 
meeting  the  requirements  of  paragraphs 
(a)  and  (b)  of  this  section,  unless  the 
ocean  common  carrier  or  conference 
had  reason  to  know  such  certification  or 
documentation  of  non-vessel-operating 
common  carrier  tariff  and  bonding  was 
false. 


By  the  Commission  ' 
Joseph  C.  Polking, 

Secretary- 

Commissioner  Quartel's  Views  in  Opposition 
to  the  Interim  Rule 

While  1  opposed  the  legislation  underlying 
the  issuance  of  these  interim  rules.  I 
nonetheless  believe  the  Commission  has  a 
legal  obligation  to  timel>  issue  Tinal  rules 
which  will  give  guidance  to  the  industry  in 
complying  wiih  the  new  law  However.  I 
strongly  believe  these  rules  should  reflect  a 
conservative  interpretation  of  the  legislation 
Therefore.  1  oppose  these  interim  rules 
because,  in  my  opinion,  they  neither  fulfill 
our  explicit  obligations  under  the  law  as 
passed,  nor  do  they  comport  with  the 
requirements  of  other  United  States  laws 
governing  the  regulatory  process  In 
particular.  I  disagree  with  the  Commission's 
imposition  of  a  single  level  bond,  the 
allowance  of  NVO  self-certification  of 
compliance:  and  I  have  significant  doubts  as 
to  this  Commission's  full  compliance  with 
requirements  of  the  Paperwork  Reduction 
Act. 

The  law  as  written  and  signed  by  the 
President,  specifically  states  that: 

A  bond  obtained  pursuant  to  this  section 
shall  be  available  to  pay  any  judgement  for 
damages  against  a  non-vessel-operating 
common  carrier  arising  from  its 
transportation-related  activities  or  order  for 
reparations  *  *  *  or  any  penalties 
assessed.*  *  *  (emphasis  added) 
P.L.  101-585,  sec.  710(c) 

Under  the  guise  of  minimum  regulatory 
impart  however  \h  s  interim  rule  simply 
establishes  a  bond  set  at  the  minimum 
statutory  requirement  for  all  such  carriers, 
regardless  of  actual  potential  liability  under 
these  provisions  as  determined  by  either  fact 
or  analysis.  In  my  opinion,  the  only  way  to 
actually  meet  the  requirements  of  the  law  as 
written  would  be  to  impose  a  differential 
bonding  requirement  that  reflects  actual  risk 
of  liability  as  measured  by  either  value  of 
goods  moved,  revenues  of  the  carrier,  or 
some  other  legitimate  economic  proxy  for 
nsk.  This  would  w  fact  more  accurately 
reflect  the  realities  of  the  varied  liabilities 
and  sizes  of  the  entities  operating  m  this 
market,  and  allow  us  to  follow  the  actual 
dictates  of  the  statute  It  has  the  added 
benefit  of  providing  real  protection  to  the 
consumer  for  whom  this  law  was  said  to  be 
written. 

More  importantly,  in  terms  of  this 
Commission's  ability  to  enforce  its 
responsibilities  under  this  law.  the  rule 
establishes  a  process  under  which  the 
NVOCC— the  entity  whose  failings  are  the 
target  of  the  law  itself — in  effect  self- 
certificates  its  own  compliance  with  the  law. 
The  interim  rule  then  allows  the  carrier  to 
rely  on  such  self-certification  for  its  own 
compliance  with  the  new  sections  10(b)  (14) 
and  (15)  of  the  .Act  By  so  doing,  in  my 
opinion,  the  rule  ignores  and  undermines  the 
fundamental  precepts  of  the  law  which 
require  the  earner,  pursuant  to  a  "knowing 


•  Commissioner  Quartel's  viewi  in  opposition 
fallow. 
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and  willful"  slanddrd— to  act  as  an  essenttal 

element  of  the  enforcement  mechanism  under 
which  this  Commission  gains  compliance 
with  the  statute. 

I  also  have  substantial  doubts  as  to 
whether  this  interim  rule  and  the  andlysis 
provided  as  to  its  potential  impact  complies 
with  the  intent  and  the  spirit  of  the 
Paperwork  Reduction  Act.  as  set  forth  in  44 
use.  sea  3507  While  I  have  specific 
disagreements  with  the  data  and  conclusions 
of  tha  analysis  as  it  regards  the  number  and 
percentage  of  small  business  entities 
afTected,  both  the  direct  and  opportunity  cost 
of  bond  compliance,  and  of  possible 
economic  consequences  such  as  possible 
cargo  diversions  to  other  countries— I  am 
most  concerned  that  the  impact  analysis  fails 
to  consider  the  anii-eompetitive  impact  of  the 
bond  requirement  as  structured  in  the  interim 
rule.  In  addition  to  failing,  in  my  opinion,  to 
meet  the  actual  risk  requu^menU  of  the  law. 
the  single  bond  level  will  adversely  affect 
competition  by  working  to  establish  an 
unnecessary  and  comparatively  larger  burden 
on  the  cost  structure  of  the  small  entity  than 
on  the  larger  one.  While  a  large  NVO  wilJ  no 
doubt  b«  abla  to  obtain  a  bond  at  a  low  cost, 
many,  if  not  most,  small— particulariy 
foreign— NVO's  will  have  to  provide 
collateral  for  such  a  bond.  The  use  of  the 
undifferentiated  minimum  bond  level  not 
only  fails  to  meet  th«  risk  and  llabihty 
requirements  of  the  statute,  but  thus 
perversely  and  unnecessarily  acts  to  increase 
the  anti-competitive  impact  of  the  bonding 
requirement  itself.  This  is  the  very  impact 
against  which  a  proper  impact  and 
altemativet  analysis  is  intended  to  guard. 
particularly  as  it  may  affect  small 
businessses. 

Finally,  I  oppose  the  interim  rule  because  1 
believe  strongly  that  the  public  deserves  an 
opportunity  to  comment,  and  to  have  such 
comments  answered,  prior  to  the  imposition 
of  regulation*  that  will  govern  them  and  their 
responsibilities  under  the  law.  To  solicit  such 
comments  after,  rather  than  before,  the 
implementation  of  such  interim  regulations, 
while  provided  for  under  the  legislation, 
simply  does  not  comport  with  the  intent  of 
the  established  rulemaking  process — 
particularly  given  the  targe  amount  of 
controversy  and  uncertainty  surrounding  the 
implementation  of  these  regulations. 
IFR  Doc.  91-1088  Filed  1-14-«1:  8:45  am| 
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notice  period  for  lanff  filings  from  90 
days  to  120  days. 
EFFECTIVE  DATE:  January  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kelly  Cameron.  1919  M  Street,  NW.. 
Washington,  DC  20554  (202)  632-6917. 
SUPPLEMENTARY  INFORMATION: 

Order 

Adopted;  December  26, 1990;  Released: 
January  7. 1991 

1.  By  the  Federal  Communications 
Commission  Authorization  Act  of  1990, 
Public  Law  101-396  (FCCAA),  the 
United  States  Congress,  inter  alia, 
amended  section  203  of  the 
Communications  Act,  47  U.S.C.  203.  to 
extend  the  maximum  notice  period  for 
tariff  filings  from  90  to  120.'  The  current 
S  61  58  of  the  Commission's  rules.  47 
CFR  81  58.  establishes  notice  periods  for 
various  types  of  tariff  filings.  Section 
61.58(a)|2)  delegates  to  the  Chief, 
Common  Carrier  Bureau,  authority  to 
defer  the  effective  date  of  any  tariff 
filing  to  a  maximum  of  90  days.* 

2.  In  order  to  allow  the  Chief. 
Common  Carrier  Bureau,  to  continue  to 
exercise  the  full  statutory  authority 
granted  this  Commission  to  defer  the 
effective  date  of  tariff  filings.  \  61.58  is 
hereby  amended  to  conform  to  the 
amended  section  203  of  the 
Communications  Act.* 

3.  Accordingly,  it  is  ordered  that 
pursuant  to  sections  4(i).  4()).  203(b)(1). 
and  203(b)(2)  of  the  Communications 
Act  47  U.S.C.  154(1).  154(j),  203(b)(1). 
203(b)(2).  and  1.412(b)(5)  of  the 
Commission's  rules.  47  CFR 
1.412(b)(5).  J615a(a)(2).  of  the 
Commission's  rules.  47  CFR  61.58(a)(2). 
is  amended  as  set  forth  below.  Pursuant 
to  5  U.S.C.  553(d)(3).  and  in  order 
expeditiously  to  implement  the  clear 
congressional  mandate,  this  Order  is 
effective  January  7. 1991. 

List  of  Subjects  in  47  CFR  Part  61 

Communications  Common  carriers. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPW161 

(FCCW-42*) 

RevlMt  Nottc«  Ptrlod  tor  Tariff  FHJnga 

agency:  Federal  Communications 

Conunission. 

ACnOM  Final  rule. 

summary:  This  action  revises  the  notice 
period  for  various  types  of  tariff  filings. 
This  revision  will  extend  the  maximum 


Federal  Communications  Comjnission. 
Donna  R.  Searcy. 

Secretary 

Amendments  to  the  Code  of  Federal 
Regulations 

Title  47  of  the  Code  of  Federal 
Regulations,  part  61,  is  amended  as 
follows: 

PART  61 -TARIFFS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows; 

Authority;  Sec.  4.  4a  Stat.  1066,  as 
amended;  47  U.S.C.  154.  Interpret  or  apply 
Sec.  203,  48  Stat.  1070:  47  U.S.C.  203. 

2.  Section  61.58  is  amended  by 
revising  paragraph  (a)(2)  to  read  as  _ 
follows; 

§  61.S8    Notice  rsqutreinents. 

(a)  •  *  *  ^      . 

(2)  The  Chief,  Common  Carrier 
Bureau,  may  require  the  deferral  of  the 
effective  date  of  any  tariff  filing  made 
on  less  than  120  days'  notice,  so  as  to 
provide  for  a  maximum  total  of  120 
days'  notice,  or  of  such  other  maximum 
period  of  notice  permitted  by  section 
203(b)  of  the  Communications  Act. 
regardless  of  whether  petitions  under 
§  1.773  of  the  Commission's  Rules  have 

been  filed. 

.        •        •        •        • 

|FR  Doc.  91-884  Filed  1-14-91;  6:45  amj 
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'  Section  7  of  the  FCCAA  amends  taction  203(b) 
(1)  and  (2)  of  the  Communicalior.s  Act  "by  striking 
out  'ninety  days'  and  mierting  in  lieu  thereof  'one 
hundred  and  twenty  day*.'  " 

•  Section  91.58(a)(2)  reads  at  follow*: 

lijhe  Chief,  Ommon  Gamer  Bureau  iray  require 
Ihe  deferral  of  tiie  effective  dale  of  any  tariff  fiUng 
made  on  le»«  than  90  days'  notice,  so  as  to  provide 
for  a  manimum  WMal  of  90  days  nortca.  regardlea*  of 
whettier  peiitiona  under  f  1.773  of  the  Commission's 
ruies  have  been  filed 

•  Notice  and  public  comment  are  not  required  to 
effect  this  change.  See  1 1 .412(bH5)  of  the 
Commlaaion's  rules,  47  CFR  1.412(b)(S).  See  also  5 
U.S.C  553(b)(A). 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminietration 

50  CFR  Part  638 

[  Docket  No.  901069-0344) 

RIN  0649-AD28 

Coral  and  Coral  Reefs  of  the  Gulf  of 
Mexico  and  the  South  Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
action:  Final  rule. 


SUMMARV:  NOAA  issues  this  rule  to 
implement  Amendment  1  to  the  Fishery 
Management  Plan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  and  the 
South  Atlantic  (FMP)  and  to  revise  the 
existing  regulations  implementing  the 
FMP  to  clarify  them  and  conform  them 
to  current  usage.  This  rule  (1)  provides 
for  a  limited  harvest  of  certain 
oclocorals;  (2)  requires  a  permit  to  take 
such  octocorals;  (3)  requires  reports  of 
harvest  by  selected  persons  who  are 
permitted  to  take  such  octocorals;  (4) 
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limits  the  recreational  harvest  of  such 
octocorals:  (5)  conditions  the  renewal  of 
coral  permits  on  the  submission  of  all 
required  reports  during  the  12  months 
preceding  the  renewal  application;  and 
(6)  makes  other  changes  to  the  existing 
regulations  to  clarify  them  and  conform 
them  to  current  usage.  The  intended 
effect  of  this  rule  is  to  consene  and 
manage  the  coral  resources  in  the 
Exclusive  Economic  Zone  (EEZ). 
EFFECTIVE  DATE:  February  14. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  E.  )usten.  613-893-3722. 

SUPPLEMENTARY  INFORMATION:  Coral 
and  coral  reefs  in  the  EEZ  off  the  South 
Atlantic  coastal  states  and  in  the  Gulf  of 
Mexico  are  managed  under  the  FMP 
prepared  by  the  Gulf  of  Mexico  and 
South  Atlantic  Fishery  Management 
Councils  (Councils)  under  the  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (Magnuson  Act). 
The  FMP  is  implemented  by  regulations 
appearing  at  50  CFR  part  638. 
Amendment  1  to  the  FMP  provides  for  a 
limited  harvest  of  certain  octocorals, 
implements  conservation  and 
management  measures  for  such 
octocorals,  adds  to  the  FMP  a  definition 
of  overfishing,  and  restates  the  FMP's 
determination  of  optimum  yield  (OY)  to 
include  octocorals.  NOAA  proposed 
additional  changes  to  clarify  the 
regulations  and  conform  them  to  current 
usage.  The  rationale  for  the 
conservation  and  management  measures 
of  Amendment  1  and  for  the  additional 
changes  proposed  by  NOAA  was 
included  in  the  proposed  rule  (55  FR 
43008.  October  25. 1990)  and  is  not 
repeated  here. 

No  comments  were  received  on  the 
proposed  rule. 

Changes  from  the  Proposed  Rule 

In  |63B.4(d)(1)(i),  thefeefora 
commercial  permit  is  changed  from  $20 
to  $26.  Section  304(d)  of  the  Magnuson 
Act  authorizes  the  Secretary  of 
Commerce  (Secretarx )  to  establish  the 
level  of  any  fees  authorized  to  be 
charged  for  permits  pursuant  to  a  fishery- 
management  plan.  The  level  of  such  fees 
may  not  exceed  the  administrative  costs 
incurred  in  issuing  the  permits. 
Amendment  1  authorizes  permit  fees. 
When  the  Council  was  drafting 
Amendment  1,  $20  was  a  reasonable 
approximation  of  the  administrative  cost 
to  issue  a  permit.  A  more  recent, 
detailed  analysis  of  the  direct  and 
indirect  administrative  costs  of  issuing 
permits,  including  current  information 
on  Department  of  Commerce  and  NOAA 
overhead  and  other  costs,  rounded  to 
whole  dollar  amounts,  indicates  that  the 
current  fee  should  be  $26.  In  accordance 


with  the  intent  of  the  Councils,  as  an 
incentive  for  an  applicant  to  apply  for  a 
recreational  permit  in  lieu  of  a 
commercial  permit,  NO.AA  chooses  to 
charge  a  $5  fee  for  each  recreational 
permit,  as  was  specified  in  the  proposed 
rule,  even  though  the  administrative 
costs  for  recreational  permits  are  the 
sam.e  as  for  commercial  permits. 
Without  such  incentive,  an  applicant 
would  be  inclined  to  obtain  a 
commercial  permit  thus  avoiding  the 
daily  possession  limit  of  six  colonies  of 
allowable  octocoral  apphcable  to  a 
recreational  permit  holder.  NOAA 
believes  the  reduced  fee  for  a 
recreational  permit  will  contribute  to 
conservation  of  the  resource. 

A  sentence  concerning  permit 
conditions  was  deleted  from 
§  638.4(a)(2)(ii)  as  unnecessary. 

The  Secretary  has  approved 
Amendment  1.  and  the  proposed  rule  is 
implemented  as  final  with  the  changes 
discussed  above. 

ClasslTicatiGn 

The  Secretary  determined  that 
Amendment  1  is  necessary  for  the 
conservation  and  management  of  coral 
and  coral  reefs  and  that  it  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  determined  that  this  rule 
is  not  a  "major  rule"  requiring  the 
preparation  of  a  regulatory  impact 
analysis  under EO.  12291. 

The  Councils  prepared  a  regulatory 
impact  review  that  analyzes  the 
economic  impacts  of  tliis  rule  and 
describes  its  effects  on  small  business 
entities.  A  summary  of  those  impacts 
and  effects  was  included  in  the 
proposed  rule  and  is  not  repeated  here. 
The  General  Counsel  of  the  Department 
of  Commerce  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  n'jmber  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepared. 

The  Councils  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  Based  on  the  EA, 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  adverse 
impact  on  the  human  environment  as  a 
result  of  this  rule. 

The  Councils  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  federally  approved 
coastal  management  programs  of 


Alabama,  Florida,  Louisiana, 
Mississippi,  North  Carolina,  and  South 
Carolina.  Georgia  end  Texas  do  not 
have  a  federally  approved  coastal 
management  program.  These 
determinations  were  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Florida  and  North 
Carohna  agreed  with  the  determination. 
The  other  states  did  not  comment  within 
the  statutory  time  period;  therefore, 
consistency  is  conclusively  presumed. 

Tnis  rule  contains  two  new  collections 
of  information  subject  to  the  Paperwork 
Reduction  Act.  namely,  applications  for 
annual  Federal  permits  to  take 
allowable  octocorals  and  catch  reports 
from  selected  Federal  permittees.  These 
collections  have  been  approved  by  the 
Ofnre  of  Management  and  Budget 
(OMB).  ONfE  control  numbers  0648-0205 
and  0648-0016  apply.  The  public 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
15  minutes  each,  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  This  rule 
restates  for  clarify  the  application 
procedures  for  permits  to  take 
prohibited  coral  and  to  use  an  allowable 
chemical  in  a  coral  aiea.  Those 
collections  of  information  were 
previously  approved  and  OMB  control 
number  0648-0205  applies.  The  public 
reporting  burden  for  those  collections  of 
information  was  estimated  to  average  15 
minutes  each.  f>er  response,  inciudmg 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  review  ing 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the 
above  collections  of  information, 
including  suggestions  for  reducing  the 
burdens,  to  Edward  E.  Burgess,  NMFS, 
9450  Koger  Boulevard,  St.  Petersburg.  FL 
33702;  and  to  the  Office  of  Information 
and  Regulatory  AfTairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503  [Attn:  Paperwork  Reduction 
Act  Project  0648-0016  and  0648-0205). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  638 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 
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Dated:  [anuary  9. 1991. 
Michael  F.  Tillman. 

Acting  Assis'ant  Administrator  for  Fisheries, 
National  Marinp  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  638  is  amended 
as  follows: 

PART  638— CORAL  AND  CORAL 
REEFS  OF  THE  GULF  OF  MEXICO  AND 
THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  638 
continues  to  read  as  follows: 


Authority:  IS  L'  S.C  1801  et  seq. 

§638.1    (Amended! 

2.  In  §  638.1.  in  paragraph  (b).  the 
phrase  'by  fishing  vessels  of  the  United 
States"  is  removed. 

3.  In  §  638.2,  the  definition  for 
Management  area  is  removed;  new 
definitions  for  Allowable  chemical. 
Allowable  octocoral.  Colony,  and  Toxic 
chemical  are  added  in  alphabetical 
order;  and  the  definitions  for  Prohibited 
coral  and  Take  are  revised  to  read  as 
follows: 

S  63S.2    Oefinitionc. 
«         •         »         •         • 

Allowable  chemical  means  a 
substance,  generally  used  to  immobilize 
marine  life  so  that  it  can  be  captured 
alive,  that,  when  introduced  into  the 
water — 

(a)  Does  not  take  prohibited  coral;  and 

(b)  Is  allowed  by  Florida  for  the 
harvest  of  tropical  fish  (e.g.,  quinaldine. 
quinaldine  compounds,  or  similar 
substances). 

Allowable  octocoral  means  a  species 
of  coral  outside  an  HAPC  and  belonging 
to  the  Subclass  Octocorallia,  except  the 
seafans  Gorgonia  flabellum  and  G. 
ventalina. 

Colony  means  a  continuous  group  of 
coral  pol^'ps  forming  a  single  unit. 

•  •        •        «        • 

Prohibited  coral  means — 

(a)  A  species  of  coral  belonging  to  the 
Class  Hydrozoa  (fire  corals  and 
hydrocorals); 

(b)  A  species  of  coral  belonging  to  the 
Class  Anthozoa,  Subclass  Zooantharia 
(stony  corals  and  black  corals); 

(c)  A  seafan,  Gorgonia  flabellum  or  G. 
ventalina; 

(d)  A  coral  reef,  except  for  allowable 
octocorals;  or 

(e)  Coral  in  an  HAPC. 

•  •        *        *        • 

Take  means  to  damage,  harm,  kill, 
possess,  or  attempt  to  damage,  harm, 
kill,  or  possess. 

Toxic  chemical  means  any  substance, 
other  than  an  allowable  chemical,  that, 
when  introduced  into  the  water,  can 
stun,  immobilize,  or  take  marine  life. 


4.  In  §  638.4.  paragraphs  (a)  and  (c) 
through  (g)  are  revised  and  new 
paragraphs  (h)  through  (m)  are  added  to 
read  as  follows: 

§  633.4    Permits  and  fees. 

(a)  Applicability— \\]  Federal  permits. 
A  Federal  permit  is  required  each 
fishing  year  for  a  person  to — 

(i)  Take  prohibited  coral  in  the  EEZ; 

(ii)  Use  an  allowable  chemical  to 
collect  fish  or  other  marine  organisms  in 
a  coral  area  in  the  EEZ;  or 

(iii)  Take  an  allowable  octocoral  in 
the  EEZ. 

(2)  Acceptable  state  permits,  (i)  A 
Florida  permit  is  acceptable  in  lieu  of 
the  Federal  permit  to  use  an  allowable 
chemical  to  collect  fish  or  other  marine 
organisms  in  a  coral  area  in  the  EEZ. 

(ii)  A  state  of  landing  permit  or  license 
applicable  to  allowable  octocorals  is 
acceptable  in  lieu  of  the  Federal  permit 
to  take  an  allowable  octocoral  in  the 
EEZ.  If  a  regulation  in  this  part  and  a 
catch,  landing,  or  gear  regulation  of  a 
state  of  landing  differ,  a  person  issued  a 
permit  under  paragraph  (c)(3)  of  this 
section  or  using  a  valid  state  permit  or 
license  to  take  an  allowable  octocoral 
from  the  EEZ  must  comply  with  the 
more  restrictive  regulation.  In  the  event 
there  is  no  equivalent  regulation  in  this 
part  to  a  state  of  landing  catch,  landing. 
or  gear  regulation,  a  person  issued  a 
permit  under  paragraph  (c)(3)  of  this 
section  or  using  a  valid  state  permit  or 
license  applicable  to  an  allowable 
octocoral  harvested  from  the  EEZ  must 
comply  with  such  state  regulation. 
«        •        •        •        • 

(c)  Application.  An  application  for  a 
Federal  permit  must  be  signed  and 
submitted  by  the  applicant  on  an 
appropriate  form,  which  may  be 
obtained  from  the  Regional  Director. 
The  application  should  be  submitted  to 
the  Regional  Director  at  least  45  days 
prior  to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective.  An  applicant  must  provide  the 
following  information: 

(1)  For  a  prohibited  coral  permit,  (i) 
Name,  mailing  address  including  zip 
code,  and  telephone  number  of  the 
applicant; 

(ii)  Social  security  number  and  date  of 
birth  of  the  applicant; 

(iii)  Name  and  address  of  harvester, 
company,  institution,  or  affiliation; 

(iv)  Amount  of  coral  to  be  fished  for, 
by  species; 

(v)  Size  of  each  species; 

(vi)  Projected  use  of  each  species; 

(vii)  Collection  techniques  (vessel 
types,  gear,  number  of  trips); 

(viii)  Period  of  fishing;  and 

(ix)  Location  of  fishing. 


(2)  For  an  allowable  chemical  permit. 
(i)  Name,  mailing  address  including  zip 
code,  and  telephone  number  of  the 
applicant; 

(ii)  Social  security  number  and  date  of 
birth  of  the  applicant; 
(iii)  Type  of  chemical  to  be  used; 
(iv)  Period  of  fishing;  and 
(v)  Location  of  fishing. 

(3)  For  an  allowable  octocoral  permit. 
(i)  Name,  mailing  address  including  zip 
code,  and  telephone  number  of  the 
applicant; 

(ii)  Social  security  number  and  date  of 
birth  of  the  applicant; 

(iii)  Whether  applicant  desires  a 
commercial  or  recreational  permit  (see 
paragraph  (d)  of  this  section  for 
appropriate  fees  and  §  638.21(b)  for  the 
recreational  bag  and  possession  limit); 

(iv)  Estimated  number  of  colonies  to 
be  taken  during  the  fishing  year: 

(v)  If  the  applicant  is  a  corporation, 
the  name  and  position  of  the  signer;  and 

(vi)  A  sworn  statement  that  the 
applicant  agrees  to  conform  to  each 
regulation  on  allowable  octocoral  of  this 
part  or  to  any  catch,  landing,  or  gear 
regulation  on  allowable  octocoral  of  the 
state  of  landing,  if  such  state  regulation 
is  more  restrictive  than  the  regulation  in 
this  part  or  there  is  no  equivalent 
regulation  in  this  part,  regardless  of 
where  such  allowable  octocoral  or  gear 
is  possessed,  taken,  or  landed. 

(d)  Fees.  (1)  A  fee  will  be  charged  for 
each  application  submitted  under 
paragraph  (c)(3)  of  this  section  for  an 
allowable  octocoral  permit  as  follows: 

(i)  Application  for  a  commercial 
permit— $28. 

(ii)  Application  for  a  recreational 
permit— $5. 

(2)  The  appropriate  fee  must 
accompany  each  permit  application. 

(e)  Issuance.  (1)  The  Regional  Director 
will  issue  a  permit  at  any  time  during 
the  fishing  year  to  an  applicant  if: 

(i)  The  application  is  complete;  and 
(ii)  The  applicant  has  complied  with 
all  applicable  reporting  requirements  of 
§  638.7  during  the  12  months 
immediately  preceding  the  application. 

(2)  Upon  receipt  of  an  incomplete 
application,  or  an  application  from  a 
person  who  has  not  complied  with  all 
applicable  reporting  requirements  of 
§  638.7  during  the  12  months 
immediately  preceding  the  application, 
the  Regional  Director  will  notify  the 
applicant  of  the  deficiency.  If  the 
applicant  fails  to  correct  the  deficiency 
within  30  days  of  the  Regional  Director's 
notification,  the  application  will  be 
considered  abandoned. 

(f)  Permit  conditions.  (1)  It  is  a 
condition  of  each  permit  issued  under 
paragraph  (c)(3)  of  this  section  or  any 
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state  permit  used  to  take  octocorals  in 
the  EEZ  that  each  regulation  on 
allowable  octocoral  in  this  part  or  any 
catch,  landing,  or  gear  regulation  on 
allowable  octocoral  of  the  state  of 
landing,  if  such  state  regulation  is  more 
restrictive  than  the  regulation  in  this 
part  or  there  is  no  equivalent  regulation 
in  this  part,  applies  to  the  permittee, 
regardless  of  where  such  allowable 
octocoral  is  possessed,  taken,  or  landed. 

(2)  Other  conditions  and  restrictions 
that  may  be  necessary  for  the 
conservation  and  management  of  corah 
may  be  specified  on  a  permit. 

(g)  Duration.  A  permit  remains  valid 
for  the  remainder  of  the  fishing  year  for 
which  it  is  issued  unless  revoked, 
suspended,  or  modified  pursuant  to 
subpart  D  of  15  CFR  pari  904. 

(h)  Transfer.  A  permit  issued  under 
this  section  is  not  transferable  or 
assignable. 

(i)  Display.  A  Federal  permit  issued 
under  this  section,  or  an  acceptable 
state  permit  or  license  as  specified  in 
paragraph  (a)(2)  of  this  section,  must  be 
in  the  possession  of  the  permittee  while 
fishing  for  prohibited  coral  in  the  EEZ, 
using  an  allowable  chemical  in  a  coral 
area  in  the  EEZ,  or  fishing  for  an 
allowable  octocoral  in  the  EEZ.  Such 
Federal  permit,  or  acceptable  state 
permit  or  license,  must  be  presented  for 
inspection  upon  the  request  of  an 
authorized  officer.  A  permittee  must 
have  in  possession  documentation  to 
establish  identity  as  the  permittee  [e.g., 
driver's  license). 

(j)  Sanctions  and  denials.  Procedures 
governing  enforcement-related  permit 
sanctions  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 

(k)  Alteration.  A  permit  that  is  altered, 
erased,  or  mutilated  is  invalid. 

(1)  Replacement.  A  replacement 
permit  may  be  issued  upon  request.  An 
application  for  a  replacement  permit 
will  not  be  considered  a  new 
application. 

(m)  Change  in  application 
information.  A  permittee  must  notify  the 
Regional  Director  within  30  days  after 
any  change  in  the  application 
information  required  by  paragraphs 
(c)(1)  through  (c)(3)  of  this  section.  A 
permit  is  void  if  any  change  in  the 
information  is  not  reported  within  30 
days. 

5.  Section  638.5  is  revised  to  read  as 
follows: 

§636.5    Prohibitions. 

In  addition  to  the  general  prohibitions 
specified  in  |  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Take  prohibited  coral  in  the  EEZ 
without  a  Federal  permit;  use  an 


allowable  chemical  to  collect  fish  or 
other  marine  organisms  in  a  coral  area 
in  the  EEZ  without  a  Federal  permit  or 
acceptable  state  permit;  or  take  an 
allowable  octocoral  in  the  EEZ  without 
a  Federal  permit  or  an  acceptable  state 
permit,  as  specified  in  S  638.4(a). 

(b)  Falsify  information  specified  in 

§  638.4(c)  on  an  application  for  a  Federcl 
permit. 

(c)  Fail  to  comply  with  a  catch, 
landing,  or  gear  regulation  on  allowable 
octocoral  of  a  state  of  landing,  if  such 
state  regulation  is  more  restrictive  than 
the  regulation  in  this  part  or  there  is  no 
equivalent  regulation  in  this  part,  as 
specified  in  §  638.4(r)[l). 

(d)  Fail  to  comply  with  a  permit 
condition  or  restriction,  as  specified  in 
accordance  with  §  633.4(0(2). 

(e)  Fail  to  display  a  Federal  permit,  or 
an  acceptable  state  permit  or  license,  as 
specified  in  §  638.4(i). 

!f)  Fail  to  notify  the  Regional  Director 
after  a  change  in  the  information 
provided  on  an  application  for  a  Federal 
permit,  as  specified  in  §  638.4(m). 

(g)  Falsify  or  fail  to  provide 
information  required  to  be  submitted  or 
reported,  as  required  by  §  638.7  (a)  or 
(b). 

(h)  Fail  to  make  prohibited  coral  or 
allowable  octocoral  available  for 
inspection,  as  required  by  i  638.7(c). 

(i)  Fail  to  return  to  the  sea  prohibited 
coral  and  allowable  octocoral  taken  as 
incidental  catch,  as  specified  in 
§  638.21(a). 

(j)  In  those  fisheries  in  which  the 
entire  catch  is  landed,  land  sorted 
prohibited  coral  or  allowable  octocoral. 
or  sell,  trade,  or  barter  prohibited  coral 
or  allowable  octocoral,  as  specified  in 
S  638.21(a). 

(k)  Exceed  the  bag  and  possession 
limit  when  fishing  under  a  recreational 
permit  to  take  allowable  octocoral,  as 
specified  in  §  638.21(b). 

(1)  Use  prohibited  fishing  gear  in  an 
HAPC,  as  specified  in  J  638.22  (a)(2), 
(b)(2),  and  (c)(2). 

(m)  Use  a  toxic  chemical  to  take  fish 
or  other  marine  organisms,  as  specified 
in  §  638.23. 

(n)  Take  allowable  octocoral  after 
harvest  from  the  EEZ  is  prohibited,  as 
specified  in  S  638.25. 

6.  In  S  638.7,  the  existing  text  is 
designated  as  paragraph  (a)  and  new 
paragraphs  (b)  and  (c)  are  added  to  read 
as  follows: 

§  638.7    Recordkeeping  and  reporting. 

•  «  •  •  * 

(b)  A  person  with  a  Federal  permit  to 
take  allowable  octocoral  in  the  EEZ,  if 
selected  by  the  Science  and  Research 
Director,  must  submit  a  report  of  his 
harvest  to  the  Science  and  Research 


Director  on  a  form  available  from  the 
Science  and  Research  Director.  These 
forms  must  be  submitted  to  the  Science 
and  Research  Director  on  a  quarterly 
basis  within  25  days  of  the  end  of  each 
quarter.  The  following  information  must 
be  included  on  the  forms: 

(1)  Federal  permit  number, 

(2)  Name  of  permit  holder; 

(3)  Quarter  when  fishing  occurred; 

(4)  Number  of  colonies  har\ested.  by 
month  and  by  species  name,  if  known; 

(5)  Area  fished: 

(6)  Signature  of  the  person  submitting 
the  form;  and 

(7)  Other  information  deemed 
necessary  by  the  Science  and  Research 
Director. 

(c)  Additional  data  will  be  collected 
by  authorized  statistical  reporting 
agents,  as  designees  of  the  Science  and 
Research  Director,  and  by  authorized 
officers.  An  owner  or  operator  of  a 
fishing  vessel  and  a  dealer  or  processor 
are  required  upon  request  to  make 
prohibited  coral  or  allowable  octocoral 
available  for  inspection  by  the  Science 
and  Research  Director  or  an  authorized 
officer. 

7.  Section  638.21  is  revised  to  read  as 
follows: 

§  638.21    Harvest  limitations. 

(a)  Prohibited  coral  and  allowable 
octocoral  taken  as  incidental  catch  to 
other  fishing  activities  by  a  person  who 
does  not  have  a  permit  must  be  returned 
to  the  sea  in  the  general  area  of  fishing 
immediately.  In  those  fisheries,  such  as 
scallops  and  groundfish,  where  the 
entire  catch  is  landed,  unsorted 
prohibited  coral  and  unsorted  allowable 
octocoral  may  be  landed  but  not  sold, 
traded,  or  bartered. 

(b)  A  person  who  has  a  recreational 
permit  to  take  allowable  octocoral  may 
not  possess  during  a  single  day, 
regardless  of  the  number  of  trips  or  the 
duration  of  a  trip,  allowable  octocoral  in 
excess  of  six  colonies. 

8.  Section  638.23  is  revised  to  read  as 
follows: 

§  638.23    Gear  limitations. 

A  toxic  chemical  may  not  be  used  to 
take  fish  or  other  marine  organisms  in  or 
on  a  coral  area. 

§  638.24    ( Redesignated  as  §  638.26  ] 

y.  Section  638.24  is  redesignated  as 
5  638.26,  and  new  §§  638.24  and  638.25 
are  added  to  read  as  follows: 

§638.24    Quota. 

The  quota  of  allowable  octocoral  is 
50,000  colonies  from  the  EEZ  each 
fishing  year. 
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§S3«JS    CKMurt. 

When  the  quota  specified  in  §  638.24 
is  reached,  or  is  projected  to  be  reached, 
the  Secretary  will  publish  a  notice  to 
that  effect  in  the  Federal  Register.  After 
the  effective  date  of  such  notice,  for  the 
remainder  of  the  fishing  year,  the 
harvest  of  allowable  octocoral  from  the 
EEZ  is  prohibited. 

(FR  Doc.  91-910  Filed  1-14-91  8  45  am) 

HUJNO  COOC  ISI0-22-M 


Proposed  Rules 


Federal   Register 

Vol    56    No    10 

Tuesaay.  January  15,  1991 


This  section   of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  njle 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

North  Dakota  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  North 
Dakota  permanent  regulatory  program 
(hereinafter,  the  "North  Dakota 
program"]  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  These  revisions  pertain  to 
definitions,  promulgation  of  rules-notice- 
hearing,  areas  unsuitable  for  mining, 
permit  applications,  and  inspection  and 
enforcement.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations  and  improve 
operational  efficiency. 

This  notice  sets  forth  the  times  and 
locations  that  the  North  Dakota  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  amendment. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  February  14, 
1991.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
February  11, 1991.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4  p.m.  on  January  30, 1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett,  Director  of  the  Casper  Field 
Office,  at  the  address  listed  below. 


Copies  of  the  North  Dakota  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  copy  of  the 
proposed  amendment  by  contacting 
OSM's  Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  room  2128,  Casper,  \VY 
82601-1918,  Telephone:  (307]  261-5776 
Edward  J.  Englerth.  Director, 
Reclamation  Division,  Public  Service 
Commission,  Capitol  Building, 
Bismarck,  ND  58505-0165,  Telephone: 
(701)  224-4096 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Guy  Padgett,  Director.  Casper  Field 
Office,  at  the  address  listed  in 
"ADDRESSES"  or  telephone  (307)  261- 
5776. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  approved  the  North 
Dakota  program.  General  background 
,  information  on  the  North  Dakota 
program  including  the  Secretary's 
findings  and  the  disposition  of 
comments  can  be  found  in  the  December 
15, 1980  Federal  Register  (45  FR  62246). 
Subsequent  actions  concerning  North 
Dakota's  program  and  program 
amendmer.ts  can  be  found  at  30  CFR 
934.12,  934,13,  934.14,  934.15,  935,16  and 
934.30. 

II.  Proposed  Amendment 

By  letter  dated  November  20, 1990 
(Administrative  Record  No.  ND-L-01), 
North  Dakota  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  North  Dakota  submitted  the 
proposed  amendment  to  the  North 
Dakota  Century  Code  {NT)CC)  and  the 
North  Dakota  Administrative  Code 
(NDAC)  in  response  to  OSM's  30  CFR 
732, 17(c)  letters  of  November  8, 1988: 
May  11, 1989;  November  17, 1989;  and 
June  22, 1990  (Administrative  Record 
Nos.  ND-L-03;  NT)-L-04;  ND-J-01:  and 
ND-L-06,  respectively). 

The  sections  of  the  program  that 
North  Dakota  proposes  to  add  or  amend 
that  are  subject  to  review  are:  NDCC  28- 
32-02  Rulemaking  power  of  agency — 


Adoption  deadlines — Hearing  notice — 
Emergencies — Attorney  general's 
opinion:  NDAC  69-05,2-01-02 
Definitions — (22!  Dp\ploped  w'ater 
resources.  (35)  Fragile  lands.  (42) 
Historic  lands.  (52)  Knowingly,  (64) 
Owned  or  controlled.  (92)  Road,  (121) 
Violation,  failure  or  refusal,  (124) 
Wetlands,  and  (126)  Willfully:  NDAC 
69-05,2-01-03  Promulgation  of  rules- 
Notice— Hearing;  NDAC  69,05,2-04-01 
Areas  unsuitable  for  mining — Permit 
application  review  procedures:  N'D.-XC 
69-05.2-05-06  Permit  applications- 
Coordination  with  requirements  under 
other  laws:  NT)AC  69-05,2-06-01  Permit 
applications — Identification  of  interests: 
NDAC  69-05,2-06-02  Permit 
applications — Compliance  information; 
NDAC  69-05.2-08-05  Permit 
applications — Permit  area — Geoiog\ 
description;  NTJ.'^C  69-05, 2-0a-09  Permit 
applications — Permit  area — Prime 
farmland  reconnaissance  investigation; 
NDAC  69,05,2-08-15  Perrr:it 
application — Permit  area — Fish  and 
wildlife  resources:  ND.'\C  69-05,2-09-0: 
Perm.it  applications — Operation  plans — 
General  requirements:  ND.AC  69-05,2- 
09-06  Permit  applications — Operation 
plans — Transportation  f;ici!ities:  .N'D.^C 
69-05  2-09-09  Permit  applications- 
Operation  plans — Surface  water 
management — Ponds,  impoundments, 
banks,  dam.s,  embankments,  and 
diversions:  NDAC  69-05, 2-0&-i-  Permit 
applications — Operation  and 
reclamation  plans — Fish  and  uildlife 
resources  protection  and  enhancement 
plan;  NDAC  69-05,2-09-19  Pcrm.it 
applications — Operation  and 
reclamation  plans — Coal  preparation 
plants  not  located  within  the  permit  area 
of  a  mane;  NDAC  6^-05,2-10-03  Permit 
applications — Criteria  for  permit 
approval  or  denial;  NDAC  6&-05,2-10-05 
Perm.it  applications — Approval  or  denial 
actions:  NDAC  69-05,2-11-03  Permit 
renewals — Applications:  NDAC  69-05,2- 
12-01  Performance  bond — General 
requirements:  NDAC  69-05,2-12-12 
Release  of  performance  bond — Bond 
release  application:  ND.^C  69-05,2-12- 
20  Liability  insurance:  ND.^C  69-05,2- 
13-08  Performance  standards — General 
requirements — F*rotection  of  fish. 
Wildlife,  and  related  environmental 
values,  ND.AC  69-05.2-13-12 
Perform,ance  standards — General 
requirements — Auger  mining:  ND.AC  6i+- 
05,2-13-13  Performance  standards — 
General  requirements — Coal  preparation 
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plants  not  located  within  the  permit  area 
of  a  mine;  NDAC  69-05.2-15-04 
Performance  standards — Suitable  plant 
(trowth  materiat— Redistribution;  NDAC 
6»-05.2-16-03  Performance  standards— 
Hydrologic  balance — Compliance  with 
the  requirements  of  the  state  engineer 
and  water  resource  district;  NDAC  69- 
05.2-16-07  Performance  standards— 
Hydrologic  balance— Stream  channel 
diversions;  NDAC  89-05.2-16-09 
Performance  standards— Hydrologic 
balance — Sedimentation  ponds;  NDAC 
69-05  2-16-12  Performance  standards — 
Hydrologic  balance — Permanent  and 
temporary  impoundments;  NDAC  69- 
05.2-16-14  Performance  standards — 
Hydrologic  balance — Ground  water 
monitoring;  NDAC  60-05.2-16-20 
Performance  standards— Hydrologic 
bdlance — Steam  buffer  zones;  NDAC 
8&-05.2-17-Cn  Performance  standars— 
Use  of  explosives — General 
requirements;  NDAC  6ft-05.2-17-05 
Performanc*  standards — Use  of 
explosives — Surface  blasting 
procedures.  NDAC  69-O5J2-18-01 
Performance  standards— Disposal  of 
excess  spoil — Requirements;  NDAC  69- 
05.2-20-03  Performance  standards — 
Dams  and  embankments  or  impounding 
coal  processing  waste — Design  and 
construction;  NDAC  69-05.2-22-07 
Performance  standards — 
Revegetation — Standards  for  success; 
NDAC  e©-05-2-23-01  Performance 
standards — Poetmining  land  use — 
Determining  premining  land  use;  NDAC 
69-05.2-24-01  Performance  standards — 
Roads — General  requirements;  NDAC 
69-05.2-24-02  Performance  standards — 
Roads— Location;  NDAC  69-05.2-24-03 
Performance  standards— Roads— Design 
and  construction  of  prunary  roads; 
NDAC  69-05.2-24-04  Performance 
standards— Roads — Drainage;  NDAC 
69-05,2-24-05  Performance  standards — 
Roads— Surfacing;  NDAC  69-06.2-24-06 
Performance  standards — Roads — 
Maintenance;  NDAC  69-05.2-24-07 
Performance  standards — Roads — 
Restoration;  NDAC  89-05.2-2+-08 
Performance  standards — Other 
transportation  facilities;  NDAC  69-05.2- 
24-09  Performance  standards — Support 
facilities  and  utility  installations;  NDAC 
69-05i-25-03  Performance  standards — 
Alluvial  valley  floors — Monitoring; 
NDAC  69-05^28-05  Performance 
standards — Pnme  farmland — 
Revegetation  and  restoration  of 
productivity;  NDAC  69-05.2ft-03 
Inspection  and  enforcement — Cessation 
order — Affirmative  relief — 
Modification — Vacation — Termination — 
Notice  to  owners  and  controllers;  NDAC 
69-05.2-28-16  Inspection  and 
enforcement — Individual  civil  penalty — 


Notice;  NDAC  69-05.2-28-17  Inspection 
and  enforcement— Individual  civil 
penalty — Opportunity  for  review;  and 
NDAC  69-05.2-28-18  Inspection  and 
enforcement— Individual  civil  penalty- 
Payment. 
in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  critena  of  30  CFR 
73Z15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
North  Dakota  program. 

Written  Comments  ' 

Written  comments  should  be  specific, 
pertaining  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "OATlS"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  IHFORIiATION 
CONTACT"  by  4  p.m.,  m.d.t.  on  January 
30, 1991.  The  location  time  of  the  hearing 
will  be  arranged  with  those  persons 
requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  testify  at  a 
public  hearing,  a  hearing  will  not  be 
held.  Filing  of  a  wntten  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  on  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  CJSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  OSM  office 
listed  under  'FOR  furtmhr  mforhatiom 
CONTACT".  All  such  meetmgs  will  be 


open  to  the  public  and.  if  possible, 

notices  of  meetings  will  be  posted  at  the 

locations  listed  under  "ADDRESSES '.  A 

written  summary  of  each  meeting  will 

be  made  a  part  of  the  administrative 

record. 

Ust  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  January  3. 1991 
Raymond  L  Lowrie, 

Assistant  Director.  Western  Support  Center 
|FR  Doc.  91-818  Filed  1-14-91;  8:45  am] 

BILUNO  COOC  MW-Ot-K 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

DEPARTMENT  OF  DEFENSE 

38  CFR  Part  21 

RIN2900-AE80 

Veterans  Education;  Increase  In  Rates 
Payable  In  the  Educational  Test 
Program 

agency:  Department  of  Veterans  Affairs 

and  Department  of  Defense. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  law  provides  that  rates 
of  subsistence  allowance  and 
educational  assistance  payable  under 
the  Educational  Assistance  Test 
Program  shall  be  adjusted  annually 
based  upon  the  average  actual  cost  of 
attendance  at  public  institutions  of 
higher  education  in  the  twelve-month 
period  since  the  rates  were  last 
adjusted.  After  consultation  with  the 
Department  of  Education,  the 
Department  of  Defense  has  conluded 
that  these  rates  should  be  increased  by  6 
percent.  The  regulations  dealing  with 
these  rates  are  adjusted  accordingly. 
DATES:  Comments  must  be  received  on 
or  before  February  14. 1991.  Comments 
will  be  available  for  public  inspection 
until  February  25. 1991.  It  is  proposed  to 
make  this  rate  increase  retroactively 
effective  on  October  1. 1989. 
ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271  A), 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue  NW..  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit. 
Room  132  of  the  above  address  between 
the  hours  of  8  a.m.  to  4:30  p.m..  Monday 
through  Fnday  (except  hohdays)  until 
Febraury  25. 1991. 

FOR  FURTHER  IMF0HMAT10N  COHTACT! 
June  C.  Sdiaeffer  Assistant  Director  for 
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Education  Policy  and  Program 
Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Veterans  Benefits  Administration.  (202) 
233-2092. 

SUPPLEMENTARY  INFORMATION:  The  law 

(10  U.S.C,  2145)  provides  that  the 
Secretary  of  Defense  shall  adjust  the 
amount  of  educational  assistance  which 
may  be  provided  in  any  academic  year 
under  the  Educational  Assistance  Test 
Program,  and  the  amount  of  subsistence 
allowance  authorized  under  that 
program.  The  adjustment  is  to  be  based 
upon  the  twelve-month  increase  in  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education. 
As  required  by  law.  the  Department  of 
Defense  has  consulted  with  the 
Department  of  Education  and 
determined  that  these  costs  have 
increased  6  percent.  This  proposal 
adjusts  38  CFR  21.5820  and  21.5822  so 
that  all  rates  which  appear  in  them  are 
based  on  an  annual  limit  on  educational 
assistance  of  $1858,  and  monthly 
payment  of  subsistence  allowance  for 
full-time  students  of  $463. 

It  is  proposed  to  make  these  increases 
effective  October  1, 1989.  Retroactive 
effect  is  warranted  because  these 
changes  are  liberalizing,  and  because 
they  are  interpretive  rules  which 
implement  and  construe  the  meaning  of 
a  law.  Mareover,  there  is  good  cause  for 
a  retractive  effective  date  of  October  1, 
1989.  Such  a  date  facilitates 
implementation  of  10  U.S.C.  2145  which 
requires  annual  adjustments  in 
educational  assistance. 

The  Department  of  Veterans  .Affairs 
(VA)  and  the  Department  of  Defense 
have  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
Regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  have  certified 
that  these  amended  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 


analyses  requirements  of  sections  603 
and  604. 

This  certification  can  be  made 
because  the  regulations  make 
adjustments  required  by  law,  and 
because  they  affect  only  individuals. 
They  will  have  no  significant  economic 
impact  on  small  entities,  i.e..  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  these  regulations. 

List  of  Subjects  m  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs — education.  Loan  programs — 
educations,  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans,  Vocational 
Education,  Vocational  rehabilitation. 

Approved:  August  27. 1990. 
Edward  |.  Derwinski, 

Secretary  of  Veterans  Affairs. 

Approved:  September  19. 1990. 
Donald  W.  )ones. 

Deputy  Assistant  Secretary  of  Defense  for 
Military  Manpower  and  Personnel  Policy. 

38  CFR  part  21.  Vocational 
Rehabilitation  and  Education  is 
proposed  to  be  amended  as  follows; 

PART  21-{  AMENDED] 

§21.5820    [Amended] 

1.  In  §  21.5820(b)  introductory  text  and 
(b)(1)  (ii)  (A),  (B)  and  (C)  remove  the 
dollar  amounts  "$1,753"  "$194.78", 
$97.39".  $6.49".  "$3.25".  and  "$.03"  and 
add.  in  their  place,  the  dollar  amounts 
"$1,858",  "$206.44",  "$103.22".  "$6.88", 
"S3.44".  "$.04"  and  "$.02".  respectively. 

2.  In  i  21.5820(b)(l)(ii)(C)  remove  the 
v%ord  "decreased"  and  add.  in  its  place, 
the  word  "increased." 

3.  In  §  21.5820(b)(2)(ii)  (A),  (B)  and  (C) 
remove  the  dollar  amounts  "$173.33", 
"S86.67".  "$5.77",  "$2.88",  and  "$,03"  and 
add,  in  their  place,  the  dollar  amounts 
"$206.44".  "$103.22".  "$6.88".  "$3.44". 
"$.04"  and  "$.02",  respectively 

4.  In  §  21.5820(b)(2)(ii)(C)  remove  the 
word  "decreased"  and  add,  in  its  place, 
the  word  "increased." 

§21.5822    (Amended] 

5.  In  §§  21.5822(b)(1)  (i)  and  (ii) 
remove  the  dollar  amounts  "$412"  and 
"$206"  add,  in  their  place,  the  dollar 
amounts  "$463"  and  "$231.50". 
respectively. 

6.  In  §§  21.5822(b)(2)  (i)  and  (ii) 
remove  the  dollar  amounts  "$412"  and 
"$206"  and  add,  in  their  place,  the  dollar 
amounts  "$463"  and  $231.50", 
respectively. 

[FR  Doc.  91-896  Filed  1-14-91;  8:45  am] 

BILUNO  CODE  UaO-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-646.  RM-7524) 

Radio  Broadcasting  Services;  Yreka, 
CA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule.     |^' 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Dalmation  Enterprises, 
Inc.,  licensee  of  Station  KYRE(FM), 
Channel  249C2,  Yreka,  California, 
proposing  the  substitution  of  Channel 
280C1  for  Channel  249C2  and 
modification  of  its  license  to  specify  the 
higher  powered,  non-ad)acent  channel. 
In  the  event  other  parties  express  an 
interest  in  the  use  of  the  Class  Cl 
channel,  Dalmation  Enterprises  advises 
that  Channel  293C1  is  also  available  for 
allotment  to  Yreka.  As  a  result  of  the 
availability  of  an  additional  equivalent 
class  of  channel  at  Yreka,  and  in 
accordance  with  the  provisions  of 
§  1.420(g)(2)  of  the  Commission's  Rules, 
other  expressions  of  interest  in  the  use 
of  Channel  280C1  at  Yreka  will  not  be 
entertained.  Coordinates  used  for 
Channel  280C1  at  Yreka  are  41-36-34 
and  122-37-29.  Coordinates  for  Channel 
293C1  at  Yreka  are  41-43-48  and  122- 
38-12. 

DATES:  Comments  must  be  filed  on  or 
before  March  4, 1991,  and  reply 
comments  on  or  before  March  19, 1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  David 
Tillotson,  Esq.,  Arent,  Fox.  Kintner. 
Plotkin  &  Kahn,  1050  Connecticut 
Avenue.  NW..  Washington.  DC  20036 

FOR  FURTHER  INFORMATION  CONTACT. 

Nancy  Joyner,  Mass  Media  Bureau,  (202j 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
90-646,  adopted  December  26. 1990,  and 
released  Januar>'  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
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2100  M  Streel,  NW.,  suite  140, 
VVashinglon.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issufd  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1415  and  1.420. 

List  of  Subject*  In  47  CFR  Part  73 

Radio  broadcasting. 
Federal  ConununicaUons  Commission. 
Andnw  |.  RbodM, 

Actjng  Chief.  AlhcaUons  Branch.  Policy  aiid 
Rules  Division.  Mas*  Media  Bureau 
jFR  Doc  91-944  Filed  1-14-91;  845  ami 
■tUJMa  COOC  <7l«-««-ll 


47  CFR  P«1  73 

IMM  Docket  Mo.  90-645,  RHI-75561 

Radio  Broadcasting  Services;  Jesup 
and  MMway,  GA 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.  


released  January  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  al»o 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3500. 
2100  M  Street,  NW.,  suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  alloUnents. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  ( 

Federal  Communications  Commission. 
Andrew ).  Rhodes. 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
jFR  Doc.  91-945  Filed  l-l*-3i.  a.iZ  snjj 

BIUJHQ  COOE  (7«l-0t-H 


SUMMARY:  This  document  requests 
comments  on  ■  petition  by  Inter.Marl 
Broadcasting  Georgia  Coast.  Inc., 
licensee  of  Station  WGCO(FM),  Channel 
2j2C1.  Jesup.  Georgia,  seeking  to  reallot 
Channel  252C1  from  )esup  to  Midway. 
Georgia,  and  to  modify  its  license 
accordingly.  The  coordinates  are  North 
Latitude  31-36-45  and  West  Longitude 
ei-21-37. 

DATES:  Comments  must  be  filed  on  or 
before  March  4. 1991.  and  reply 
commenls  on  or  before  March  19, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  Gary  S.  Smithwick. 
Smithwick  &  Belendiuk,  PC.  2033  M 
Street,  NW.,  suite  207,  Washington,  DC 
30038  (Attorney  for  petitioner). 
FOR  FWrrHCR  l«F0«MAT10M  CONTACT 
Nancy  |.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

supptXMEMTARY  infohmation:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
fVoposed  Rule  Making,  MM  Docket  No. 
9tM)45.  adopted  December  28, 1990,  and 


47  CFR  Part  73 

(MM  Docket  No.  90-64S.  RM-75601 

Radio  Broadcasting  Services;  Weiser, 
ID 

AOENCY:  Federal  Communjcalions 

commission.  | 

ACTtOK  Proposed  rule.  


summary:  This  document  requests 
comment  on  a  petition  by  Treasure 
Valley  Broadcasting  propwng  the 
substitution  of  Channel  298C2  for 
channel  257A  at  Weiser,  Idaho,  and  the 
modification  of  its  license  for  Station 
KWEI(FM)  to  specify  operation  on  the 
higher  powered  channel.  Channel  298C2 
can  be  allotted  to  Weiser  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements.  The 
coordinates  are  North  Latitude  44-15-04 
and  West  Longitude  116-58-Oa  In 
accordance  with  (  1  420(g)  of  the 
Commission's  Rules,  should  another 
party  express  an  interest  in  the 
allotment,  the  modification  cannot  be 
implemented  unless  an  equivalent  class 
channel  is  available  for  allotment. 


DATES:  Comments  must  be  filed  on  or 
before  March  4. 1991.  and  reply 
comments  on  or  before  March  19,  1991 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Ft;C.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Randal  Williamson.  Treasure 
Valley  Broadcasting,  P.O.  Box  791, 
Weiser,  Idaho  83672  (petitioner). 
rOR  FURTHER  INFORMATION  CONTACT: 
Nancy  ).  Walls.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPI^MENTARV  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-648,  adopted  December  24. 1990,  and 
released  January  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  837-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coram  urications  Commission. 
Andrew  |.  Rhodes. 

Acting  Chief.  Allocations  Branch,  Poluy  and 
Rules  Division  Mass  Media  Bureau. 
(KR  Doc  91-946  Filed  1-14-91;  8;46  an.j 

BItUNQ  COOC  W1J-01-4I 


47  CFR  Part  73 

[M1M  Docket  No.  90-643,  RW-75791 

Radio  Broadcasting  Servtees; 
Columbia,  IL 

AQENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 
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summary:  This  document  requests 
comments  on  a  petition  by  WCBW,  Inc. 
proposing  the  substitution  of  Channel 
2a5C3  for  Channel  2a5A  at  Columbia. 
Illinois,  and  modification  of  its  license 
for  Station  WCBW(FM)  to  specify 
operation  on  the  higher  dass  channel. 
Channel  285C3  can  be  allotted  to 
Columbia  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  18.2  kilometers  (11.3  miles) 
northwest  of  the  community,  in  order  to 
avoid  a  short-spacing  to  a  construction 
permit  for  Station  WQHC(FM),  Channel 
284A.  Nashville,  Illinois.  The 
coordinates  are  North  Latitude  38-34-24 
and  West  Longitude  90-19-30.  In 
accordance  with  S  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  interested  parties. 
DATES:  Comments  must  be  filed  on  or 
before  March  4, 1991,  and  reply 
comments  on  or  before  March  19, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M.  Hunsaker,  John  C 
Trent.  Putbrese,  Hunsaker  »  Ruddy,  6800 
Fleetwood  Road,  Suite  100,  P.O.  Box  539, 
McLean.  Virginia  22101  (Attorneys  for 
petitioner). 

FOR  FURTHER  INFORMATtON  CONTACT 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPl^MENTARV  NVORMATtOK  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
90-643.  adopted  December  26, 1990,  and 
released  January  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  form  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacta. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  |.  ilhodM, 

Acting  Chief  Allocations  Branch,  Policy  and 
Rules  Division.  Most  Media  Bureau. 
[FR  Doc.  91-«47  Filed  1-14-91;  8:45  am] 

BtLUNQ  COOC  SZia-OI-U 


47  CFR  Part  73 

(MM  Docliet  No.  90-«44.  RM-7S431 

Radio  Broadcasting  Services:  Crozet, 
VA 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


summary:  The  Commission  requests 
comments  on  a  petition  for  ruling 
making  filed  by  James  Madison 
University  ("petitioner")  proposing  the 
allotment  of  Channel  23GA  to  Crozet, 
Virginia,  as  the  community's  second 
commercial  FM  service.  AJthou^ 
petitioner  seeks  the  reservation  of 
Channel  230A  for  noncommercial  use, 
we  are  iiwtead  proposing  to  allot  the 
channel  on  a  non-reserved  basis. 
Commission  policy  is  to  refrain  from 
reserving  channels  within  the 
commercial  band  for  noncommercial 
use,  except  in  cases  where  allotment  of 
a  channel  wnthin  the  Noncommercial 
portion  of  the  FM  band  is  precluded 
because  of  Mexico  or  Canadian 
allotments  or  TV  Channel  6  interference. 
Neither  situation  exists  in  this  case. 
Petitioner  states  that  it  will  apply  for 
Channel  230A  if  allotted  as  a 
commercial  channel.  Channel  230A  can 
be  allotted  to  Crozet  with  a  site 
restriction  of  95  kilometers  (5.9  miles) 
south  to  avoid  short  spacings  to  Stations 
WAZR-FM.  Channel  229B1.  Woodstock. 
Virginia,  and  WKYS-FM,  Channel  230B, 
Washington,  DC.  The  coordinates  for 
Channel  230A  at  Crozet  are  37-59-02 
and  78-43-04.  Since  the  proposal  is 
located  with  the  protected  areas  of  the 
National  Radio  Astronomy  Observatory 
"Quiet  Zone"  at  Green  Bank.  West 
Virginia,  petitioner  will  be  requi'   1  to 
comply  with  the  notification 
requirement  of  S  73.10rJ0{8)  of  the 
Commission's  Rules. 
DATES:  Comments  must  be  filed  on  or 
before  March  4. 1991,  and  reply 
comments  on  or  before  March  19. 1991. 


ADOAES8ES:  Pf  derat  Communicationa 
Commission,  Washington.  DC  20554.  In 
addition  lo  fiUlRg  commenU  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  Madison  University, 
Harrisonburg,  Virginia,  22807.  Attn: 
Brenda  Hankey  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Pamela  BlumenthaL  Mass  Media 
Bureau,  (202)  632-6302. 
8UPW.EMENTARY  INFORMATION:  This  IS  8 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
90-644,  adopted  December  28. 1990.  and 
released  January  10. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copyuig  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  nwy  also 
be  purchased  from  the  Commission's 
copy  contractor.  Intemalionel 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204fb)  for  rules  governing 
permissible  e.^  parte  contacts 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.412  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communica lions  Commission. 
Andrew  |.  Rhodes. 

Acting  Chief.  Allocations  Branch.  Policy  and 
Ruies  Division.  Mizss  Media  Bureau. 
(FR  Doc  91-948  Filed  1-14-91;  8:45  am) 
BIUJNG  coot  «71S-«1-»I 


47  CFR  Part  73 

[MM  Docket  No.  90-647,  RM-71801 

Radio  Broadcasting  Services;  Haffle 
and  Ladyamtth,  Wl 

agency:  Federal  Communicatioiia 

Commission. 

ACTION:  Proposed  rule  


summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Stewards  of  Sound.  Inc. 
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licensee  of  Station  WWIB(FM).  Channel 
279C,  Ladysmilh.  Wisconsin,  seeking  to 
change  the  community  of  license  for 
Channel  279C  from  Ladysmith  to  Hallie. 
Wisconsin,  and  modify  its  license  to 
specify  the  new  community.  Because 
Hallie  is  partially  within  the  Eau  Claire 
Urbanized  Area,  petitioner  is  requested 
to  submit  information  sufficient  to  show 
that  Hallie  is  deserving  of  a  first  local 
FM  service  preference.  The  coordinates 
for  Channel  279C  are  47-06-35  and  91- 
09-43. 

DATES:  Comments  must  be  filed  on  or 
before  March  4, 1991,  and  reply 
comments  on  or  before  March  19, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\'e  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Peter  Tannenwald,  Arent, 
Fox,  Kintner,  Plotkin  &  Kahn,  1050 
Connecticut  Avenue  NW.,  Washington. 
DC  20036-5339  (Counsel  for  Stewards  of 
Sound,  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPtEMENTARY  INFORMATION:  This  IS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-647.  adopted  December  28, 1990.  and 
released  January  10, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3600. 
2100  M  Street  NW..  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Andrvw  |.  Rhodes, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc  91-049  Filed  1-14-©!;  8:45  am) 

MJJNO  COM  S71^41-ll 

47  CFR  Parts  74  and  78 

I  MM  Docket  No.  90-500.  DA  91-4] 

Broadcast  Services;  Auxiliary 
Congested  Area  Definition 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  extension  of 

comment  and  reply  comment  period. 

summary:  The  Commission  extends  the 
time  for  filing  comments  in  its 
proceeding  proposing  to  define 
congested  areas  in  the  auxiliary  and 
cable  TV  relay  services  from  January  4, 
1991.  to  February  19, 1991,  and  for  reply 
comments  from  January  18, 1991,  to 
March  11. 1991.  The  Notice  of  Proposed 
Rule  Making  in  this  proceeding  may  be 
found  at  55  FR  48260  (November  20. 
1990).  This  action  is  being  taken  to  allow 
a  survey  of  frequency  coordinators  to  be 
completed  and  the  results  filed  as  part 
of  the  record  in  this  proceeding. 
DATES:  Comments  are  now  due  February 
18, 1991;  reply  comments  March  11, 1991. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hank  VanDeursen,  Mass  Media  Bureau, 
(202)  632-9660. 
SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

Adopted.  January  3, 1991;  Released: 
January  4, 1991. 

By  the  Chief,  Mass  Media  Bureau: 

1.  On  November  14, 1990,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  ("NPRM")  in  MM 
Docket  90-500  that  proposed  a  definition 
of  geographical  areas  that  are  "subject 
to  frequency  congestion."  '  This 
definition  is  based  on  an  area  being 
within  a  Metropolitan  Statistical  Area 
(MSA)  as  determined  by  the  Department 
of  Commerce  and  will  be  needed  to 
determine  the  appropriate  antenna 
performance  standards  for  fixed 
auxiliary  and  cable  television  relay 
stations.  The  antenna  standards  are 


scheduled  to  become  effective  for  all 
stations  on  October  1, 1991.*  The 
deadlines  for  fihng  comments  and  reply 
comments  were,  respectively,  January  4. 
1991,  and  January  18, 1991. 

2.  On  December  27, 1990,  the  Society 
of  Broadcast  Engineers,  Incorporated 
(SBE),  requested  an  extension  of  the 
comment  period.  SBE  indicated  that  it  is 
conducting  a  survey  of  its  affiliated 
frequency  coordinating  committees  to 
develop  a  complete  recommendation 
regarding  MSAs  that  should  be  excluded 
from  the  "congested  area"  requirements 
and  sites  that  are  outside  of  any  MSA 
that  nevertheless  should  be  included  as 
a  "congested  area."  In  order  to  complete 
the  survey,  compile  the  results,  and 
submit  them  in  its  comments,  SBE 
requests  that  the  filing  deadlines  be 
extended  by  45  days. 

3.  SBE  filed  the  petition  for  rule 
making  that  initiated  this  proceeding. 
Their  continued  participation  by  filing 
comprehensive  comments  on  our 
proposal  should  provide  valuable 
assistance  in  our  effort  to  establish  an 
effective  definition.  Accordingly,  while 
we  are  reluctant  to  delay  action  in  this 
proceeding,  we  are  persuaded  that  the 
extension  now  under  consideration 
should  be  approved. 

4.  Accordingly,  //  is  ordered,  that  the 
request  to  extend  the  comment  date 
filed  by  the  Society  of  Broadcast 
Engineers,  Incorporated  is  granted.  The 
date  for  fihng  comments  in  this 
proceeding  is  extended  to  February  18, 
1991,  and  the  date  for  filing  reply 
comments  is  extended  to  March  11, 1991. 
No  further  extensions  of  these  dates  are 
contemplated. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.204(b),  0.283, 
1.45  and  1.46  of  the  Commission's  Rules. 

6.  Further  information  may  be 
obtained  from  Hank  VanDeursen.  Mass 
Media  Bureau,  Engineering  Policy 
Branch.  (202)  632-9660. 

Federal  Communications  Commission. 

Roy  |.  Stewart, 

Chief.  Mass  Media  Bureau. 

[FR  Doc.  91-850  Filed  1-14-91;  8:45  am] 

WLUNQ  COOC  I712-41-4I 


'  See  Notice  of  Proposed  Rule  Making,  MM 
Docket  No  90-SOO.  5  FCC  Red  8687  (1990).  55  FR 
482ea  published  November  2a  1990. 


•  See  It  74.538.  74.641  and  7aiOS  of  the 
Commisaion's  Rules. 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  of 
proposed  rules  tt^at  are  applicable  to  ttie 
puWic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ruttngs,   delegations  of 
auttxxity,  filing  of  petitions  and 
applications  and  agency  8t»t9fT>eots  of 
organization  and  functiofw  are  eotampies 
of  doctjments  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Office  Of  th«  SecreUuy 
(Docket  No.  9t-001Nl 

National  AcMaory  Committae  on 
MIcrobiologicai  Criteria  for  Foods; 
Meeting 

Notice  is  hereby  given  that  meetings 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods,  will 
be  held  on  Monday  through  Wednesday, 
February  25-27, 1991,  at  Sally's  Reno 
Resort  2500  E  Second  Street.  Reno. 
Nevada  88595. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
foods  have  been  produced  using  good 
manufacturing  practices. 

Scheduled  sessions  are  as  follows: 

(1)  Monday,  February  25;  8:30  a.ni.  to  5 
p.m. — Session  of  the  Listeria 
monocytogenes  subcommittee; 

(2)  Tuesday,  February  26;  8:30  a.m.  to 
5  pan. — Concurrent  sessions  of  the  Meat 
and  Poultry  Subcommittee  and  the 
Seafood  Subcommittee;  and 


(3)  Wednesday,  February  27;  8:30  a.m. 
to  12  noon — Concurrent  sessions  of  the 
Meat  and  Poultry  Subcommittee  and  the 
Seafood  Subcommittee  and  1:30  p.m.  to 
5  p.m. — Full  Committee  session. 

The  Committee  meetings  are  open  to 
the  public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  prior  to  the  meeting  in  order  that 
they  may  be  considered  and  should  be 
addressed  to  Ms.  Catherine  M. 
DeRoever,  Director,  Executive 
Secretariat,  US.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service,  room  3175,  South  Agriculture 
Building,  14lh  and  Independence 
Avenue.  SW.,  Washington,  DC  20250.  In 
submitting  comments  please  reference 
the  docket  number  appearing  tn  the 
heading  of  this  notice.  Background 
materials  are  available  for  inspection  by 
contacting  Ms.  DeRoever  on  (202)  447- 
9150. 

Done  at  Washington.  DC  on.  January  10, 
1991. 

Lester  M.  CrawfonL 
Chairman. 
(FR  Doc.  91-841  Filed  1-14-«1:  8:45  am) 

BUXIMG  COOC  34«MMMi 


Animal  and  Plant  Health  Inspection 
Service 

tOocket  No.  90-2371 

Receipt  of  Permtt  Applications  for 
Release  into  the  Environment  of 
Genetically  Engineered  Organisms 

agency:  Ani.mal  and  Plant  Health 

Inspection  Service,  USD.^. 

ACTION:  Notice. ^__ 

SUMMARY:  We  are  advising  the  public 
that  four  applicabons  for  permits  to 
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release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Servce.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mary  Petrie,  Program  Analyst. 
Biotechnologj',  Biologies,  and 
Environmental  Protection. 
Biotechnology  Permit  Unit  Animal  and 
Plant  Health  Inspection  Service.  U.S 
Department  of  Agriculture.  Room  844. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.MD  20782,  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment),  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaimng  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
.\nimal  and  Plant  Health  Inspection 
Ser\'ice  has  received  and  is  reviewing 
ihe  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Applicat)on  Ho. 


90-332-01  

W-332-02 

90-332-04 

SU-333-01  


Applicant 


Data 

received 


Ogaasm 


USDA/ARS 


Dekalb  Plant  Genedcs.. 


Dekaib  Plant  Genelics. 


Crop  Genetics  Intematiorial . 


11-28-90. 


11-28-90. 


11-28-90. 


11-29-90. 


FieU  \»st  Kicstions 


Potato  plants  goietically  engneereo  to  contain  a     idaNs.     Mama.    Minnesota.     Nortfi 

gene  coding  for  an  insect  pfowm  (cecropm  B)  |      Dakota. 

that  has  ant^bactenai  activfrv 
Com  plants  geneHcal»r  engneerwS  to  contan  the  '  Hawaii 

b»  gone  «tiic»i  confers  totera-ice  to  the  rxjrtjiciOe 

btaiaphos.  I 

Com  piants  genetically  engineered  to  contain  n>»  i  Ulmos. 

bar  gone  wtllc^  confers  tolerance  to  the  hertuciOe  . 

bialaphos 
Oavijacler  xyl  sutap.  cynodoris  geneiicalV  engi-     Marytend  Nebraska. 

neereO  to  eiipfess  ttie  detti-enaotaxr   proler 

from  Bacillus  murmgiensa  mjbsc  kurstakl 
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Done  in  Washington.  DC.  this  91h  day  of 
January  1991. 
James  W.  CloaMr, 

Administrator.  Animat  and  Plant  Health 
inspection  Service 

[FR  Doc.  91-912  Filed  1-14-91,  845  am) 
BUJJNQ  COM  MIO-M-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

Pursuant  to  section  6ic)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  Cf'R  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  Uni'ed  States. 

Comments  must  comply  wi!h 
subsections  301.5(a)(3)  and  |4)  of  the 
regulations  and  be  filed  wUhin  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce, 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  a  m.  and 
5  p.m.  in  Room  4204.  US.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC. 

Docket  Number  90-215.  Applicant: 
Eastern  Virginia  Medical  School  of  the 
Medical  College  of  Hampton  Roads,  P.O. 
Box  1980.  Norfolk,  VA  23501.  Instrument: 
Electron  Microscope,  Model  )EM 
1200EXII/SEG/DP/DP.  Manufacturer: 
JEOU  Japan.  Intended  Use:  The 
instrument  will  be  used  in  the  following 
experiments:  (1)  Study  of  the  spinal  cord 
tissue  from  cats  to  determine  the  neural 
basis  for  normal  urinary  bladder  and 
sexual  function;  (2)  comparison  of 
axonal  growth  through  a  neuroma 
created  by  a  ligature  on  a  peripheral 
nerve  to  the  regeneration  of  dorsal  root 
axons  back  into  the  spinal  cord  and  (3) 
evaluation  of  the  effect  of  demyelination 
of  central  nervous  system  axons  which 
occurs  in  multiple  sclerosis.  Application 
Received  by  Commissioner  of  Customs: 
November  27. 1990. 

Docket  Number:  90-216.  Applicant: 
State  University  of  New  York,  Research 
Foundation.  Stony  Brook.  NY  11794. 
Instrument:  Tandem  Fabry-Perot 
Interferometer.  Manufacturer  J.R. 
Sandercock.  Switzerland.  Intended  Use: 
The  instrument  will  be  used  to  study 
acoustic  velocities  in  oxide  and  silicate 
minerals  and  their  chemical  analogues 
to  better  understand  the  current  stale  of 
the  Earth's  interior  by  comparing  these 
results  with  those  of  seismology.  In 


addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses 
GEO  556— Solid  State  Geophysics  and 
CEO  607— Topics  in  Geophysics. 
Application  Received  by  Commissioner 
of  Customs:  November  20. 1990. 

Docket  Number:  90-217.  Applicant: 
University  of  Wisconsin — Oshkosh.  800 
Algoma  Boulevard.  Oshkosh.  Wl  54901. 
Instrument:  Ground  Conductivity  Meter. 
Model  EM-34-3-DL  Manufacturer: 
Geonics,  Canada.  Intended  Use;  The 
instrument  will  be  used  in  the  course  51- 
366,  Ground  Water  Hydrology  to 
prepare  students  for  employment  as 
professional  hydrogeologists  by 
providing  theory  and  practice  in  ground 
water  resource  development  and 
protection.  Application  Received  by 
Commissioner  of  Customs:  November 
29. 1990. 

Docket  Number:  90-218.  Applicant; 
Massachusetts  Institute  of  Technology, 
Geology  Department,  77  Massachusetts 
Avenue,  54-1016,  Cambridge,  MA  02139. 
Instrument:  Isotope  Mass  Spectrometer, 
Model  215-50.  Manufacturer  Mass 
Analyser  Products.  Ltd.,  United 
Kingdom.  Intended  Use;  The  instrument 
will  be  used  to  analyze  rare  gases 
(Ar.Kr.Xe)  in  geologic  samples  in  a 
static  mode  in  order  to  determine  the 
relative  isotopic  concentrations  of  the 
gases.  The  information  will  be  used  to 
determine  the  age  of  the  geologic 
materials  analyzed.  Application 
Received  by  Commissioner  of  Customs; 
November  30. 1990. 

Docket  Number:  90-219.  Applicant; 
Southwest  Texas  State  University,  San 
Marcos,  TX  78666.  Instrument:  Electron 
Microscope,  Model  JEM  1200EXII. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use;  The  instrument  will  be 
used  for  the  study  of  biological 
ultrastructure  in  teaching  and  research. 
The  experiments  to  be  evaluated  with 
the  instrument  include; 

1.  Morphological  evaluation  of  heart 
tisse  after  experimental  ischemia  and 
reperfusion. 

2.  Morphological  evaluation  of  heart 
tissue  after  experimental  ischemia  and 
reperfusion,  after  drug  interventions 
designed  to  prevent  injury,      | 

3.  Histochemiral  and 
immunohistochemical  evaluation  of 
heart  and  other  tissues  to  localize 
structural  and  enzymatic  components. 

4.  Characterization  of  capillary 
endothelial  cells  and  transport  systems 
across  such  cells  in  heart  and  other 
tissues. 

5.  Determination  of  uptake  of  and  fate 
of  DNA  and  other  nucleic  acids  from  the 
blood  stream  into  heart  and  other 
tissues  and  j 

6.  Ultrastructural-  ' 
immunohistochemical  detection  of  gene 


products  from  DNA  introduced  into 
heart  muscle  cells  and  other  types  of 
cells. 

Application  Received  by 
Commissioner  of  Customs:  November 
30. 1990. 

Docket  Number:  90-221.  Applicant; 
Argonne  National  Laboratory.  Materials 
Science  Division.  Building  212.  9700 
South  Cass  Avenue.  Argonne.  IL  60439. 
Instrument:  Electron  Microscope,  Model 
JEM^OOOEX-II.  Manufacturer.  JEOL. 
Ltd..  Japan.  Intended  Use;  The 
instrument  will  be  used  for  basic 
research  in  the  characterization  of  the 
morphology,  crystallography,  and 
structure  of  defects,  interfaces  and 
phases  present  in  metal,  alloys, 
ceramics  and  related  materials. 
Experiments  will  consist  of  diffraction 
and  phase  contrast  analysis  of  the 
features  present  in  a  transmission  image 
produced  by  passing  an  electron  beam 
through  thin  sections  of  these  materials. 
The  subsequent  interpretation  of  the 
resulting  images  and  diffraction 
phenomena  allows  scientists  to 
determine  the  specific  nature  of  the 
structure  being  observed.  Application 
Received  by  Commissioner  of  Customs; 
December  3, 1990. 

Docket  Number  90-222.  Applicant: 
University  of  California.  Department  of 
Geological  Sciences.  Los  Angeles.  CA 
90089-0740.  Instrument;  Mass 
Spectrometer.  Model  VG  PRISM. 
Manufacturer  VG  Instruments 
Incorporated,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for 
studies  of  COi  and  Nj  gas  generated 
from  the  shells  of  marine  organisms, 
water  samples  and  organic  matter.  The 
carbon  and  oxygen  isotopic  composition 
of  the  gas  is  determined  by  the 
instrument.  In  addition,  the  instrument 
will  be  used  in  the  course  Stable  Isotope 
Geochemistry.  600  for  individual 
training  in  the  theoretical  principles  of 
stable  isotope  geochemistry  and  various 
approaches  to  geological  research  using 
stable  isotopic  techniques.  Application 
Received  by  Commissioner  of  Customs: 
December  3. 1990. 

Docket  Number;  90-223.  Applicant; 
University  of  Florida.  Department  of 
Chemistry.  Gainesville,  FL  32611-2046. 
Instrument:  QQ-Option  for  Mass 
Spectrometer.  Manufacturer  Finnigan 
MAT,  West  Germany.  Intended  Use: 
The  instrument  is  intended  to  be  used 
with  an  existing  mass  spectrometer  for 
chemical  research  to  determine  the 
chemical  structure  and  molecular 
formula  of  novel  chemicals  synthesized 
within  the  organic  and  inorganic 
chemistry  divisions,  the  instrument 
generates  data  that  is  used  in 
conjunction  with  data  from  other 
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techniques  to  confmn  synthetic 
structures  and  elucidate  reaction 
pathways.  It  will  also  be  used  in  the 
identification  of  the  composition  of 
unknown  substances  that  may  appear  as 
a  result  of  chemical  reactions  that  are 
carried  out  during  the  normal  course  of 
chemical  research.  In  addition,  the 
instrument  will  be  used  as  an  integral 
part  of  an  undergraduate  and  graduate 
curriculum  by  providing  example 
spectra  for  courses,  a  modem  tandem 
mass  spectrometer  for  training  of 
graduate  students  speciateing  In  mass 
spectrometry,  and  training  in  the 
capabilities  of  modem  mass 
spectrometry  for  students  specializing  in 
synthesis  and  other  chemical  research 
areas.  Application  Received  by 
Commissioner  of  Customr  December  4. 
199a 

Docket  Number  90-225.  Applicant: 
University  of  Utah,  Department  of 
Chemistry— HEB.  Salt  Lake  City.  UT 
84112.  Instrument:  GC/Ma»9 
Spectrometer/Data  System.  Mode!  MAT 
95.  Manufacturer  Finnigan  MAT.  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  determine  the  chemical 
structure  and  empirical  formula  of 
synthetic  organic  compounds, 
organometallic  compounds  and  isolated 
natural  products.  In  addition,  the 
instrument  will  be  used  to  qualitatively 
and  quantitatively  evaluate  the 
production  of  reaction  by-products  and 
study  the  production  of  reaction 
intermediates.  The  instrument  will  also 
be  an  integral  part  of  an  undergraduate 
and  graduate  course  curriculum  by 
providing  both  spectra  for  courses  and 
training  of  students  in  the  capabilities  of 
modem  mass  spectrometry.  Application 
Received  by  Commissioner  of  Customs: 
December  5. 1990. 
Frank  W.  CraeL 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-939  Filed  1-14-91;  B:45  am] 

BIUJNQ  CODE  3S10-OS-N 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Dayton,  OH 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice.  

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  iTie 


cost  of  performaace  for  the  first  12 
months  is  estimated  at  $165AX}  in 
Federal  funds  and  a  minimum  of  $29,118 
In  non-federal  cootribations  for  the 
budget  period  June  1. 1991  to  May  31. 
1992.  Cost-sharing  contributions  may  be 
in  the  form  of  cash  contributions,  client 
fees  for  services,  in-kind  contributions, 
or  combinations  thereof  The  MBDC  will 
operate  In  the  Dayton.  Ohio  geographic 
service  area.  The  award  number  of  this 
MBDC  will  be  05-10-91006-01. 

The  funding  bistnmienf  for  the  MBDC 
will  be  a  cooperative  agreement, 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  iHisinesses.  To  this  end 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  (Selection  process/ 
procedures  as  required  by  DAG  203-28) 
the  experience  and  capabilities  of  the 
Trnn  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  business,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  furo  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodology)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-federal  contributions.  Client 
fees  for  billable  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 


quantitative  and  qualiUthre  evaluations 
wrill  be  coDducted  to  delennlne  if 
funding  for  the  project  should  continue 
CoatiBued  fuiMling  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Applicants  who  have  an  outstanding 
account  receivable  with  the  Federal 
Covemment  may  not  be  considered  for 
funding  until  these  debts  have  been  paid 
or  arrangements  satisfactory  to  the 
Federal  Government  are  made  to  pay 
the  debt. 

Appbcants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocuremenl) 
requirements  as  stated  in  15  CFR  part 
26.  In  accordance  with  the  Drug-Free 
Workplace  Act  of  1988,  each  application 
must  make  the  appropriate  certiftcation 
as  a  "prior  condition"  to  receiving  a 
grant  or  cooperative  agreement. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  Departmental 
regulations,  policies,  aiMJ  procedures 
applicable  to  Federal  assistance  awards. 

A  false  statement  on  an  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment. 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of 
appropriated  funds  from  lobbying  the 
Executive  or  Legislative  Branches  of 
Federal  Government  in  connection  with 
a  speafic  contract  grant,  or  loan.  A 
■'Certification  for  Contract  Grants 
Loans,  and  Cooperative  Agreements  " 
and  the  a^'-llL.  "Disclosure  of  Lobbymg 
Activities"  (if  applicable),  is  required. 
CLOSING  DAIX:  The  closing  date  for 
apjjlications  is  February  22, 1991 
Applications  must  be  postmarked  on  or 
before  February  22, 1991. 
ADDRESSES:  Chicago  Regional  Office, 
Minority  Business  Development  Agency. 
55  East  Monroe  Street,  suite  1440. 
Chicago.  Illinois  60603,  312/353-0182. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  Director,  Chicago 
Regional  Office. 
Statutory  Authority:  15  U.S.C.  1512. 
Funding  Authority:  Executive  Order 
11625.  Octoberl3. 1971. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergoveramental  Review  of 
Federal  Programs "  is  not  apphcable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 
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11.000  Minority  Buainesa  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Notw  A  pre-application  conference  to 
assist  all  Lnterested  applicants  will  be  held  at 
♦hrt^TS^Department  of  Commerce,  Minority 
Business  Development  Agency,  5o  East 
Monro«,  suite  144a  Chicago.  Ulinois. 
February  8. 1991  at  10  a.m. 

Dated:  January  9. 1991. 
David  Vega, 

Ragional  Oireclor.  Chicago  Regional  Office. 
(FR  Doc  91-903  Filed  1-14-91;  8:45  am) 
mxMO  COM  UIO-tl-M 


Nationai  Institute  of  Standards  and 
Technology 

[Docket  No.  M0104-0253] 

FMN  0693-AA81 

Federal  Information  Processing 
Standards  Put>llcation  54-1.  Computer 
Output  Microform  (COM)  Formate  and 
Reduction  Ratios,  16MM  and  105MM 

aocncy:  National  Institute  of  Standards 
and  Technology  (NIST],  Commerce. 
action:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revision  of 
Federal  Information  Processing 
Standard  54.  Computer  Output 
Microform  (COM)  Formats  and 
Reduction  Ratios,  16mm  and  105mm. 
which  will  be  published  as  PIPS 
F>ubhcation  54-1. 

SUKMAIIY:  On  March  2. 1990.  notice  was 
published  in  the  Federal  Register  (55  FR 
7516)  that  a  revised  Federal  Information 
F^rocessing  Standard  for  Computer 
Output  Microform  (COM)  Formats  and 
Reduction  Ratios,  16mm  and  105mm  was 
being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review.  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  a 
Federal  Information  Processing 
Standard  (FIPS),  and  prepared  a 
detailed  justification  dociunent  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

This  FTPS  contains  two  sections;  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard:  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

Emcnvt  OATE  This  revised  standard 
is  effective  July  1, 1991. 


ADOftESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  portion,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from  NTIS 
for  this  standard  is  set  out  in  the  Where 
to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  C.  Bagg,  National  Institute 
of  Standards  and  Technology. 
Gaithersburg.  MD  20899,  telephone  (301) 
975-2909. 

Dated;  January  la  1991. 
folm  W.  Lyons, 
Director 

Federal  Information  Processing  Standards 
Publication  54-1 

(date) 

Announcing  the  Standard  for  Computer 
Output  Microform  (COM)  Formats  and 
Reduction  Ratios,  16mm  and  105mm 

Federal  Information  Processing 
Standards  Publications  (nPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  PubUc 
Law  100-235. 

Nawe  of  Standard.  Computer  Output 
Microform  (COM)  Form.ats  and 
Reduction  Ratios,  16mm  and  105mm. 

Category  of  Standard.  Hardware 
Standard.  Media. 

Explanation.  This  Federal  Information 
Processing  Standard  announces  the 
adoption  of  American  National 
Standard  for  Information  and  Image 
Management — Microfiche,  ANSI/AIIM 
MS5-1990.  and  American  National 
Standard  for  Information  and  Image 
Management — Specifications  for  16mm 
and  35mm  Roll  Microfilm.  ANSI/AIIM 
MS14-1988.  This  FIPS  specifies  the 
image  arrangement,  size,  and  reduction 
ratios  for  18mm  and  105mm  microforms 
generated  by  Computer  Output 
Microfilmers.  It  is  limited  to  systems 
using  business-oriented  fonts  similar  to 
line  printer  output. 

Approving  Authority.  Secretary  of 
Commerce. 

Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology, 
National  Computer  Systems  Laboratory. 

Cross  Index.  American  National 
Standard  for  Information  and  Image 
Management — Microfiche.  ANSI/AIIM 
MS5-1990.  and  American  National 
Standard  for  Information  and  Image 
Management — Specifications  for  18mm 


and  35mm  Roll  Microfilm.  ANSI/AIIM 
MS14-1988. 
Related  Documents. 

a.  Related  documents  are  listed  in  the 
Reference  Sections  of  ANSI/AIIM  MS5- 
1990  and  ANSI/AIIM  MS14-1988. 

b.  Federal  Information  Resource 
Management  Regulation  201-39, 
Acquisition  of  Federal  Information 
Processing  Resources  by  Contracting. 

Objectives.  The  primary  objectives  of 
this  standard  are: 
— To  achieve  uniform  microform  formats 

for  the  output  of  Computer  Output 

Microfilmers. 
— To  provide  microforms  which  are 

cost-effective  in  producing  computer 

generated  reports,  listing,  etc. 
— To  provide  microforms  which  can 

economically  be  duplicated,  widely 

distributed,  and  stored. 
—To  minimize  the  variety  (and  therefore 

costs)  of  equipment  required  to 

reproduce  and  view  the  microforms. 

Applicability.  This  standard  is 
applicable  to  those  microforms  which 
are  computer  generated  in  lieu  of  line- 
printer  output  using  plain  type  faces.  It 
does  not  cover  engineering  drawings  or 
microphoto-composition  using  complex 
graphics  or  graphic  arts  fonts  and 
formats,  nor  does  it  cover  special 
systems  using  two-step  reduction 
techniques.  Standards  for  these 
applications  will  be  developed  as 
required. 

The  microform  formats  and  reduction 
ratios  specified  herein  are  mandatory 
for  the  acquisition  of  new  Federal 
Government  computer  output  microform 
systems,  apphcations,  and  services 
performed  by  contractors  to  Federal 
agencies. 

Users  of  existing  COM  systems  and 
applications  are  encouraged  to  utilize 
this  standard.  Systems  and  applications 
not  in  accordance  with  this  standard 
should  be  evaluated  periodically  by 
Federal  agencies  and  the  merits  of 
converting  to  the  standard  considered. 

Specifications.  This  standard  adopts 
ANSI/AILM  MS5-1990,  American 
National  Standard  for  Information  and 
Image  Management — Microfiche,  and 
the  applicable  sections  and  appendices 
for  16mm  microfilm  using  reduction 
ratios  of  1:24  and  1:48  In  the  simplex 
formats  of  ANSI/AIIM  MS14-1988. 
American  National  Standard  for 
Information  and  Image  Management — 
Specifications  for  16mm  and  35mm  Roll 
Microfilm. 

Implementation  Schedule.  This 
revised  standard  is  effective  July  1. 1991. 
Microforms  produced  by  or  for  Federal 
agencies  and  equipment  or  services 
acquired  after  the  effective  date  of  this 
FIPS  PUB  must  be  in  conformance  with 
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the  specifications  contained  herein. 
Exceptions  to  this  standard  are  made  in 
the  foUotving  cases: 

a.  For  microforma.  equipment,  or 
services  produced,  or  on  order  prior  to 
the  effective  date  of  this  FIPS  PUB. 

b.  Where  procurement  actions  are  into 
the  solicitation  phase  (i.e..  Requests  for 
Proposals  or  Invitations  for  Bids  have 
been  issued)  on  the  effective  date  of  this 
FTPS  PUB. 

Special  Information.  This  FIPS 
permits  only  two  effective  reduction 
ratios,  namely  1:24  and  1:48.  It  is 
recognized  that  a  number  of 
Government  agencies  have  already 
acquired  and  are  using  systems  at  a  1:42 
reduction.  The  implementation  of  this 
standard  is  not  intended  to  cause 
replacement  of  these  systems  but  is 
directed  toward  future  COM 
acquisitions  and  applications  as 
described.  Since  current  technology 
permits  adequate  image  quality  in  both 
image  and  display  devices  and  allows 
for  higher  information  density  packing, 
the  reduction  ratio  of  1:48  is  specified  in 
this  standard  instead  of  the  1:42  ratio. 
Current  readers  with  a  42:1 
magnification  can  be  used  effectively  for 
viewing  1:48  recorded  images  made 
according  to  the  specifications. 

Waivers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44.  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  »»nitten 
waiver  r<»quest  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(8).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  attn:  FIPS 
Waiver  Decisions,  Technology  Building. 
Room  B-154,  Gaithersburg.  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 


promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Repster 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/or  services,  a  notice  of  the  waiver 
determination  must  he  published  in  the 
Commerce  Business  Daily  as  a  part  of 
the  notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver 
determination  is  made  after  that  notice 
is  published,  by  amendment  to  such 
notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  docimient  approving  the 
waiver  and  any  supporting  and 
accompanying  document*,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  documents  is  by 
arrangement  with  the  Association  for 
Information  and  Image  Management.) 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Pubhcations  54-1  (FIPSPUB54-1),  and 
tide.  Specify  microfiche,  if  desired. 
Payment  may  be  made  by  check,  money 
order,  or  NTIS  deposit  account 

[FR  Doc.  91-942  Filed  1-14-91.  8;45  am) 
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Visiting  Committee  on  Advanced 
Technology  Meeting 

aoemcy:  National  Institiite  of  Standards 

and  Technology.  DOC 

action:  Notice  of  closed  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  5  U.S.C.  app.. 
notice  is  hereby  given  that  the  National 
Institute  of  Standards  and  Technology 
Visiting  Committee  on  Advanced 
Technology  meeting  date  of  January  11. 
1991.  announced  in  Federal  Register/ 
Vol.  55,  No.  235/Thur8day.  December  6, 
1990.  page  number  50351,  has  been 
changed.  The  Visiting  Committee  will 
now  meet  on  Friday.  January  25, 1991. 
from  9:30  a.m.  to  10.30  a.m.  The  Visiting 
Conmiittee  on  Advanced  Technology  is 
composed  of  nine  members  appointed 
by  the  Director  of  the  National  Institute 
of  Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development 
engineering,  labor,  education. 


management  consulting,  environment 
and  international  relations.  The  purpose 
of  this  meeting  is  to  discuss  the 
Institute's  organization  and  budget  and 
to  present  their  1990  Annual  Report  to 
the  Secretary  of  Commerce.  The 
Secretary  will  forward  this  report  to  the 
Congress  by  the  Congressionally 
mandated  deadline  of  January  31, 1991. 
The  members  of  the  Committee  will 
discuss  their  findings  as  outiined  in  the 
report. 

DATCS:  The  meeting  will  convene 
January  25. 1991,  at  9:30  a.m.  and 
adjourn  at  10:30  a.m.  on  January  25, 
1991. 

ADDRESSES:  The  meeting  will  be  held  in 
Conference  room  5859.  Department  of 
Commerce,  14th  and  Constitution. 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Dale  E.  Hall.  Elxecutive  Director. 
Visiting  Committee  on  Advanced 
Technology.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  Maryland  20899. 
telephone  number  (301)  975-2158. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
September  1. 1989.  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
examination  and  discussion  of  the 
budget  for  the  Institute  may  be  closed  in 
accordance  with  section  552fb)(9)9B)  of 
tide  5.  United  States  Code,  smce  the 
meeting  is  Ukely  to  disclose  financial 
information  that.may  be  privileged  or 
confidential. 

Dated:  January  9. 1991. 
lohn  LyoQS, 
Director. 
[FR  Doc.  91-M2  Filed  1-14-91. 8;45  am] 

eiLUNO  CODE  3S1D-1)-« 


Announcement  of  Meeting  of  National 
Conference  on  Weighto  and  Measures 

agency:  National  Institute  of  Standards 

and  Technology'.  Commerce. 

ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  that 
the  Interim  Meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  January  13  through  17. 1991. 
at  the  Hyatt  Regency  Bethesda  Hotel. 
Bethesda,  MD,  The  meeting  is  open  to 
the  public. 

The  National  Conference  on  WeighU 
and  Measures  is  an  organization  of 
weights  and  measures  enforcement 
officials  of  the  Stales,  counties,  and 
cities  of  the  United  Slates,  and  private 
sector  representatives.  The  interim 
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meeting  of  the  conference,  as  well  as  the 
annual  meeting  to  be  held  next  July  (a 
notice  will  be  published  in  the  Federal 
Register  prior  to  such  meeting),  brings 
together  enforcement  officials,  other 
government  offlcials.  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  subjects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration. 

Pursuant  to  section  2(5)  of  its  Organic 
Act  (15  U.S.C.  272(5).  the  National 
Institute  of  Standards  and  Technology 
acts  as  a  sponsor  of  the  National 
Conference  on  Weight*  and  Measures  in 
order  to  promote  uniformity  among  the 
States  in  the  complex  of  laws, 
regulations,  methods,  and  testing 
equipment  the  that  comprises  regulatory 
control  by  the  States  of  commercial 
weighing  and  measuring. 
DATIS:  The  meeting  will  be  held  January 
13-17. 1991. 

LOCATION  Of  MEmNO:  Hyatt  Regency 
Bethesda  Hotel.  Bethesda.  MD. 

FON  FUfTTMER  INFORMATION  CONTACT 

Albert  D.  Tholen.  Executive  Secretary. 
National  Conferences  on  Weights  and 
Measures.  P.O.  Box  4025.  Cailhersburg. 
Maryland  20885.  Telephone:  (301)  975- 
4009. 

Dated:  January  10, 1991. 
John  W.  Lyons, 
Director 

[FR  Doc  91-943  Filed  1-14-91;  8:45  am] 
nuMQ  cooe  mio-is-m 


National  Oceanic  and  AtmosptMhc 
Administration 

[Docket  Na  901104-0304] 

National  Statue  and  Trend  Program; 
Requect  for  Proposals  and  Availability 
of  Financial  assistance 

agency:  Office  of  Oceanography  and 

Marine  Assessment  (OMA).  National 

Ocean  Service.  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Notice  of  availability  of 

fmancial  assistance. 

summary:  For  FY91  NOAA/OMA 
intends  to  carry  out  research  projects 
addressing  aspects  of  the  National 
Status  and  Trend  Program  (NSAT).  In 
particuJar,  we  are  Interested  in  the  study 
of  the  historical  contamination  of  the 
coastal  United  States  using  sediment 
cores.  OMA  is  issuing  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
OMA  will  determine  which  application 
will  be  funded. 


dates:  Pre-proposals  should  be  received 
by  22  February  1991  and  full  proposals 
by  3  May,  1991. 
ADDRESSES:  Information  and 
applications  should  be  directed  to: 
Dr.  Nathalie  ].  Valette-Silver.  NOAA,  N/ 
OMA32,  6001  Executive  Boulevard, 
room  312,  Rockville,  MD  20852,  Tel: 
301-443-8655:  FAX  No:  301-231-5764. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  United  States  Congress  has 
authorized  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  to 
conduct  a  broad  range  of  marine 
environmental  research,  development 
and  monitoring  activities.  One  statutes 
specifically  authorize  marine 
environmental  quality  monitoring.  The 
National  Ocean  Pollution  Planning  Act 
of  1978,  33  U.S.C.  1701-1709  states  that 
NOAA  shall  "establish  within  the 
Administration  a  comprehensive, 
coordinated,  and  effective  pollution 
research  and  monitoring  program",  33 
U.S.C.  1704.  The  NSAT  Program  was 
initiated  to  fulfill,  in  part,  these 
mandates. 

The  aim  of  the  NS&T  Program  is  to 
quantify  the  concentrations  of  key 
contaminants  in  the  Nation's  coastal 
and  estuarine  environments  and  to 
measure  their  biological  effects.  The 
data  acquired  using  a  nationally  uniform 
set  of  sampling  and  measurement 
techniques  are  used  to  determine 
temporal  changes  and  spatial  patterns  in 
marine  environmental  quality. 

II.  Funding 

The  NS&T  Program  is  anticipating 
having  up  to  $400,000  per  year  for  this 
research.  However,  there  is  no 
guarantee  that  sufficient  funds  will  be 
available  to  make  awards  to  all 
approved  projects.  For  FY91,  the  exact 
level  of  funding  is  presently  unknown. 

ni.  Program  Goals  and  Priorities 

This  request  for  proposals  (REP) 
represents  the  initial  step  in  a  multi- 
year,  coordinated,  interdisciplinary  and 
interinstitutional  research  program 
aimed  at  reconstructing  historical 
contamination  of  the  U.S.  coastal  and 
estuarine  systems  using  sediment  cores. 

In  the  past,  several  historical  studies 
have  used  cored  sediments  because 
sediments  are  recognized  to  be  good 
long  term  integrators  of  many  toxic 
contaminants.  However,  most  of  these 
studies  were  performed  in  the  late  1970s 
to  the  early  19808.  Since  the  late  1970s, 
many  changes  have  occurred  in  the 
Federal  and  state  laws  governing  the 
disposal  of  pollutants  in  the 
environment.  New  data  from  cored 
sediments  are  needed  to  trace  the  effect 


of  these  recently  imposed  restrictions. 
The  NS&T  Program  is  designed  to 
acquire  data  that  will  help  in  assessing 
temporal  trends  in  the  coastal  and 
estuarine  sediment  contamination. 

To  support  this  multi-year  research 
program,  NOAA/OMA  anticipates 
having  up  to  $400,000  to  study  each  year 
3  to  4  estuarine/coastal  areas.  Each 
year,  new  estuaries  or  coastal  areas  will 
be  selected.  Financial  Assistance 
obtained  through  this  RFP  for  a  given 
geographic  area,  will  be  for  16  months 
maximum.  Future  or  continued  funding 
will  be  at  the  discretion  of  NOAA  based 
on  such  factors  as  satisfactory 
performance  and  the  availability  of 
funds.  However,  if  some  Principal 
Investigators  (Pis)  are  able  to  study 
more  than  one  area  of  interest,  they  will 
have  to  submit  different  proposals  for 
different  areas  and  will  compete  with 
the  other  applicants  for  the  available 
funds. 

To  simplify  administrative 
management  one  PI  has  to  be 
responsible  for  the  total  project  in  each 
geographical  area.  Consequently,  it  is 
recommended  that  scientists  wishing  to 
submit  proposals  in  response  to  this  RFP 
collaborate  in  order  to  get  dating,  trace 
elements  and  organic  compounds 
analysis  for  one  geographical  area 
coordinated  in  a  single  proposal. 

States,  universities,  non-profit,  or  for 
profit  organizations,  individuals  and 
Federal  Agencies  are  eligible  to  receive 
fimding.  No  matching  funds  are 
required. 

IV.  Approach 

To  accomplish  the  objectives  of  this 
RFP,  cores  should  be  collected  in 
estuarine  and  coastal  areas,  carefully 
dated  and  analyzed  for  trace  metals  and 
organic  compounds. 

For  the  first  year,  priority  will  be 
given  to  four  estuaries  and  coastal 
areas:  The  Savannah  Estuary,  southern 
California  Bight,  San  Francisco  Bay  and 
Puget  Sound.  Depending  on  the 
availability  of  funds,  areas  may  be 
dropped. 

We  are  interested  in  identifying 
contamination  trends  in  sediments  since 
the  early  19008  and  even  since  the  early 
18008  for  the  trace  metals;  therefore,  the 
cores  have  to  be  undisturbed  and 
collected  in  areas  where  sedimentation 
rates  are  sufficiently  high  to  give  a 
reliable  dating  for  the  last  100  years.  The 
parameters  to  be  measured  are  the  trace 
elements  and  the  organic  chemicals 
routinely  measured  in  the  NS&T 
Program  (appendix  A:  Table  1  and  2).  In 
addition,  nutrients  such  as  N.  P  and  Cor* 
should  be  included.  The  level  needed  for 
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time-resolution  is  5  years  or  less  in  most 
recent  years. 

Under  the  terms  of  these  cooperative 
agreements.  NS&T  will  have  a 
substantial  and  continuous  involvement 
in  the  project  In  addition  to  the  advice 
provided  to  the  Pis  regarding  die 
orientation  of  the  project  there  will  be 
collaboration  during  sampling  (ship  time 
can  be  made  available)  and  analysis  of 
the  cores.  In  particular,  if  the  utilization 
or  the  development  of  new  techniques 
are  necessary  to  perform  or  to  improve 
the  quality  of  the  data,  there  will  be  a 
close  collaboration  between  the 
applicant  and  NOAA.  In  addition.  NS&T 
will  provide  its  knowledge  and  include 
this  work  in  ite  Quahty  Assurance/ 
Quality  Conbtil  (QA/QC)  program  and 
will  help  In  the  interpretation  of  the 
results  using  its  experience  of  other 
areas  and  previous  historical  studies. 
Finally,  NS&T  will  act  as  coordinator  to 
ensure  the  comparability  of  the  results 
obtained  in  various  geographical  areas 
studied  over  the  years. 

Dating  of  the  core  material  should  be 
performed  using  reliable  methods  such 
as  radioisotopes,  pollen,  etc.,  in  order  to 
get  a  detailed  chronology.  Because  of 
the  difficulty  of  fmding  adequate  sites 
giving  cores  for  which  a  good 
chronology  can  be  established.  Pis 
having  well  preserved  cores  already 
dated  and  sampled  in  the  past  few  years 
that  could  be  confidently  used  for  the 
analysis  of  non-volatile  elements  or 
compounds  are  encouraged  to  submit  a 
proposal. 

V.  Laboratory  Methods 

All  data  acquired  for  the  NS&T 
Program  must  meet  basic  standards  for 
precision,  accuracy  and  comparability. 
The  applicants  may  use  any  appropriate 
analytical  methodology  for  the 
measurement  of  contaminants.  The  only 
requirement  is  that  the  data  obtained 
through  this  RFP  have  to  be  of  equal  or 
better  sensitivity  and  quality  than  those 
obtained  from  the  on-going  NS&T 
Program  projects  (see  list  of  NS&T 
pubhcations  available  from  the  office  at 
the  address  mentioned  in  section  VI).  In 
addition,  it  is  strongly  recommended 
that  the  applicants  participate  in  a 
series  of  analytical  intercomparison 
exercises  in  order  to  ensure  the  good 
quality  of  their  data  (accuracy  as  well  as 
precision).  It  is  also  advised  to  analyze, 
at  the  same  time  as  the  samples,  a 
Standard  Reference  Material  (SRM)  for 
trace  elements  and  organic  compounds. 

VI.  Proposal  Submission 

l-Pre-Proposals 

Preparation  and  submission  of  a  pre- 
proposal  is  the  initial  step  in  the  review 


and  selection  process.  The  iwe-proposal 
will  be  used  by  NS&T  to  evaluate  your 
research  plan  and  iU  relative  priority 
with  regard  to  the  aim  of  this  RFP. 
Therefore  it  is  important  that  you 
prepare  the  pre-proposal  thoughtfully  to 
provide  a  concise  description  of  your 
project  Pre-proposals  are  limited  to  two 
pages  of  single-spaced  text  plus  a  cover 
page.  Submit  1  original  and  2  copies  of 
the  pre-proposal  to:  Dr.  Nathalie  J. 
Valette-Silver.  NOAA,  N/OMA32.  NS&T 
Program.  6001  Executive  Boulevard, 
room  312.  Rockville.  MD  20852.  Tel.  301- 
443  8655;  Fax#  301-231  5764. 

All  pre-proposals  are  due  no  later 
than  5  p.m.  EST.  22  February  1991,  in 
accordance  v«th  the  proposal  schedule 
below.  The  pre-proposals  will  be 
reviewed  by  a  Technical  Evaluation 
Committee,  and  the  investigators  whose 
projecU  are  judged  applicable  to  the 
subject  matter  will  be  invited  to  prepare 
and  submit  full  proposals. 

2-FuU  Proposals 

Full  proposals  are  limited  to  15  pages 
of  single-spaced  text  Submit  1  original 
and  2  copies  of  the  full  proposal  with 
appropriate  institutional  approvals  to 
the  same  address  as  the  pre-proposals. 
The  deadline  for  proposal  submission  is 
5  pjn.  EST,  3  May.  1991.  Applications 
must  include  a  Standard  Form  424.  a 
Standard  form  424A  and  a  program 
narrative.  Copies  of  the  forms  are 
available  from  NOAA;  see  the 
Addresses  section.  The  contents  of  the 
narrative  must  respond  to  the  evaluation 
criteria  described  in  this  notice. 

3-Appmximate  Proposal  Schedule  and 
Due  Dates. ' 

RFP  distiribution— 10  January.  1991 
Pre-proposals  due  from  investigators'— 

22  February.  1991 
Pre-proposals  review  process— 25 

February  to  8  March.  1991 
Investigators  notification — 15  March, 

1991 
Full  proposals  due  to  NS&T*— 3  May. 

1991 
Selection  by  the  Office  of  Oceanography 

and  Marine  Assessment— 15  July,  1991 

Notification  to  successful  applicants 
will  be  provided  by  the  Grants 
Management  Division  approximately  80 
days  following  recommendation  for 
selection  by  the  Office  of  Oceanography 
and  Marine  Assessment. 

4-Successful  Proposals 

The  proposals  judged  best  will  be 
funded  for  a  period  to  begin 
approximately  1  September  1991  and 


*Pt«-propotal  and  propoMl  tubmlsaioc  are 
•baohita  due  date*. 


continuing  tlirough  31  December  1962 
(i.e..  16  months). 

5-Reports 

The  recipients  of  the  awards  obtained 
through  tiiis  Ri^  have  to  provide: 

(a)  Periodic  financial  and  program 
reports  as  specified  in  the  award 
document 

(b)  A  final  financial  report. 

(c)  A  final  detailed  scientific  report 
with  results  worthy  of  peer-reviewed 
literature. 

The  reports  (b)  and  (c)  are  due  within 
90  days  following  the  end  of  the  award. 

VIL  Proposals  Review  Process 

All  proposals  received  will  be  peer- 
reviewed,  using  external  reviewers  and 
NOAA  reviewers. 

Proposals  will  be  evaluated  using 
specific  criteria:  understanding  of  the 
requirements  of  the  RFP  (10*),  technical 
approach  to  perform  the  work  (30%). 
past  experience  (20%),  quaUty  of  the 
publications  derived  from  previous  work 
(20%),  key  personnel  (20%). 

Detail  of  Proposal  Evaluation  Criteria 

1-Understand:ng  of  the  RequiremenU  of 
theRfP=10% 

The  proposal  must  demonstrate  an 
understanding  of: 

The  objectives  of  the  RFP  and  the 
intended  uses  of  the  resulting  data. 

The  problems  associated  with  the 
sampling  of  undisturbed  cores  and  the 
procedures  used  to  date  them. 

The  analytical  procedures  employed 
for  the  trace  metals  and  organic 
compounds  analysis  of  cored  sediments. 

2-Technical  Approach  To  Perform  the 
Work  =  30% 

The  proposal  must  describe  in  detail 
the  methods  to  be  used,  justify  their 
choice  and  demonstrate  the  ability  to 
carry  out  the  described  analyses.  In 
particular,  tlie  apphcants  must 
demonstrate  their  capability  to  analyze 
for  the  chemicals  of  interest  (IS"* ).  If 
none  of  the  applicants  are  able  to 
perform  the  analysis  of  the  complete  list 
of  chemicals  routinely  performed  in  the 
NS&T  Program,  the  preference  will  be 
given  to  the  proposal  performing  the 
maximum  number  and  the  best  analysis 
possible. 

In  addition,  applicants  must  describe 
acceptable  procedures  for  quality 
assurance  of  all  phases  oi  the  work  to 
be  undertaken,  must  describe  methods 
for  data  handling  and  storage,  and  must 
outline  the  basic  format  of  the 
anticipated  final  report  (15%). 
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3-Pa8t  Experience  and  Quality  of  the 
Publications  Derived  From  Previous 
Work  (40%) 

Preference  will  be  given  to  scientists 
with  previous  experience  in  historical 
reconstruction  of  pollution  using 
sediment  cores.  In  particular,  preference 
will  be  given  to  Pis  who  can 
demonstrate  the  possession  of,  or 
accessibility  to,  already  well  preserved 
dated  sediment  cores  in  the  locations  of 
interest.  The  cores  must  cover  the  period 
of  time  19008  to  present  at  sufficient 
temporal  resolution  to  be  suitable  for 
the  analysis  of  interest  of  the  RFP.  Pis 
who  have  already  analyzed  samples  for 
some  of  the  elements  or  compounds 
given  in  the  list  of  interest  (appendix  A, 
Table  1-2)  are  encouraged  to  submit  a 
proposal.  The  proposal  must  explain 
and  give  details  on  this  previous  work. 
Preprints  or  reprints  from  publications 
associated  with  this  previous  experience 
should  accompany  the  proposal  as 
supporting  documents. 

4-Key  Personnel  (20%) 

The  proposal  must  include  the 
resumes,  time  commitments,  and  effort 
of  all  key  personnel.  Including 
subcontractors  and/or  expert 
consultants,  who  will  implement  the 
research.  Experienced  scientists  are 
required  to  conduct  the  proposed 
research.  Their  respective  experience 
pertinent  to  the  objectives  of  the  RFP 
must  be  clearly  described. 

VIII.  Policies  and  Regulations 

Applicants  should  note  that  recipients 
of  NSAT  Program  support,  depending  on 
their  type  of  organization,  are  subject  to 


the  provisions  of  diverse  OMB  Circulars: 
i.e..  A-«7,  "Cost  Principles  for  States 
and  Local  Governments,"  A-21,  "Cost 
Principles  for  Educational  Institutions," 
A-llO,  "Grants  and  agreements  with 
Institutions  of  Higher  Education, 
Hospitals  and  other  Non-Profit 
Organizations."  A-122,  "Cost  Principles 
for  Non-Pront  Organizations,"  A-12a. 
"Audits  of  State  Higher  Education  and 
Other  Non-Pront  Organizations,"  15  CFR 
24,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreement  to  State  and 
Local  Governments."  Recipients  are 
advised  that  Executive  Order  12372 
"Intergovernmental  Review  of  Federal 
Programs"  do  not  apply  In  addition,  any 
applicant  with  an  outstanding  account 
receivable  with  the  Department  of 
Commerce  will  not  receive  a  new  award 
until  the  debt  is  paid  or  debt  repayment 
arrangements  satisfactory  to  the 
Department  are  made 

This  Program  is  included  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  the  Number  11.426.  Potential 
recipients  may  be  required  to  submit  an 
"Identification-Applications  for  funding 
Assistance  Form  (P'orm  CD-34fi) "  which 
is  used  to  ascertain  background 
information  on  key  individuals 
associated  with  the  potential  recipient. 
The  CE)-346  form  requests  information 
to  reveal  if  any  key  individuals  in  the 
organization  have  been  convicted  of,  or 
are  presently  facing,  criminal  charges 
such  as  fraud,  theft,  perjury,  or  other 
matters  pertinent  to  management 
honesty  or  Hnancial  integrity  Potential 
recipients  may  also  be  subject  to 
reviews  of  Dun  and  Bradstreet  data  or 


other  similar  credit  checks.  In  addition 
any  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds. 

Potential  recipients  are  also  subject  to 
the  provisions  of  the  15  CFR  part  26, 
"Department  of  Commerce 
Nonprocurement  Debarment  and 
Suspension";  the  provisions  of  the  Drug- 
Free  Workplace  Act  of  1988, 15  CFR  part 
26  (F);  and  to  the  provisions  of  31  U.S.C. 
1352  entitled  "Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions",  more  commonly  known 
as  the  "lobbying  disclosure"  rule. 

Awards  granted  under  this  program 
shall  be  subject  to  all  Federal  and 
Departmental  regulations,  policies,  and 
procedures  applicable  to  Federal 
Assistance  awards. 

Appendix  A 

Table  1.  Trace  Elements  Analyzed  in 
THE  NS&T  Program 


Symbol 


Element 


Al 

AUifmnum 

Si 

Silicon. 

Cr 

Ctvomium 

Mn 

Manganese 

Fe 

Iron, 

Ni 

Nickel. 

Cu 

Copper. 

2n 

Zmc. 

As 

Arsenic. 

Se 

Selenium. 

Ag 

Silver 

Cd 

Cadmium. 

Sn 

Tin. 

Sb 

Antimony 

Hg 

Mercury. 

Pb 

Lead 

Table  2.  Organic  Compounds  Analyzed  in  the  NS&T  Program 


Automatic  hydrocarbons: 

N^ifrthaJena 

2-Meltiytnaphthalane 

1  -MettiytnapMhaMna ....»»« 

Bohany) 

2,6-OwTwthylnaprithalena — 

Acenaprarwne  _ 

Acanaphthytena 

2.3.5-Tnmatriy<napMhalen«.. 

Fkjorana  -.. 

Obanz[a.hlar>thracana 

indarw(  1  i3-od  Jpyrena  — 

Ptiananttvarw — 

Anftvacana 

1-MathylphananttTfana 

Fhiorarittwna .- — 

Pyrarw — 

Chryaana ~ 

Banztalanttvacana 

Banzotblfluoranthana _.. 

Banzotklfluoranihana _. 

Banzo[ghi]parylana __ 

BafB0(e]pyrana — 

BanzodJjjyrana 

Parytona _.... 


CAS  No. 


91-20-3 

91-57-6 

90-12-0 

92-52-4 

581-42-0 

83-32-9 

206-96-e 

829-26-5 

86-73-7 

53-70-3 

193-39-5 

e5-oi-« 

120-127 

832-69-9 

206-44-0 

129-00-0 

218-01-9 

5e-55-3 

56832-73-6 

207-08-9 

191-24-2 

92-97-2 

50-32-6 

198-55-0 


Atterrwte  name 


Oipnenyl,  pherryltjenezeoe 
1 ,2-ditiy«}roacenaphtt\alene 


o-DtpTienYlenemethane. 
Dttjonj;  [  a .  M  )ant^racene. 


Paranapnthalene 

'  1.2(1  8-napMnylene)t)enzefie. 
Benzo  [  def  ]  phenantfvene. 
1  2-ben2pf)enanthrer>e. 
1 ,2ben2antnracene 


1 .2-t)en2pyrene 
3,4-benzpyref>e 
Dibera[  de.k  lanttvacene. 
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Table  2.  Organic  Compoonos  Ahalvzbd  w-tme  NSAT  Progra**— Corrtinued 


CNortnatad  Pastiddea: 
AMrin 


Aipha-Chlordane  (cta-cf«ordar>a).. 

2.4-000  (o.p'-TDE) 

4,4'-0D0  (p4)'-Tt)E) 

2,4'-O06 

4.4-ooe _ 

2,4-DOT 

4,4-.00T 

Dtaktrtrt ■. 


CAS  No. 


Heptactikx.. 


HaptacMor  apOKkle- 


HencNoraberiMrw 

LifKlane  (gamma-BHC).. 
Mirex 


Trana-Nonachkx- 


Endrtiv- 


309-00-S 

5103-71-9 

S5-19-0 

72-54-8 
3424-82-6 

72-55-9 
789-02-6 
50-29-3 
60-57-1 


1024-67-4 


118-74-1 

58-89-9 

2385-85-5 


39765-80-6 
72-20-8 


1  ;2J.4, 1 0, 1  (VheKac*iloro- 

1 ,4.4*.5.83a-h«xanyaro- 

1 .4;5Xtone(harxyiaphtrtatena 

tA43.8,7,83-oct«c*itoro- 

2,3.3«,4.7.7a-ha«ihy*o- 

4.7.«neltiar>o-l  tvHndana. 

1-c«on)-2-t2,2-dichloro- 

1  ^4.chlo»opharTyl)etriy1}-ben2ene. 

1.1-dKMoro-2,2-b« 

(p-ct«oropheynl)ettiana 

1 -c«oro-2- i  2^-dic«*»o- 1 -«4. 

cMoraphanyf)eltit^}bartzana 

1 , 1 -(dichloroathenytaJeri^ 

bts  (4x:hloro4>anzene) 

1  -c«oro-2- 1 2.2,2-tncf*)r(>. 

H4-chlorop'>enyO«»'iH]beniaoa. 

1 ,1  ■-(2.2.2-tnc«0fo-a«Hy»- 

<Jef«>bla(  4-chloro-benzer>e ) 

3.4A6.9,»^i«acmofo- 

1a.2.2a,3,6  6a,7  78octanydro- 

2.7;3.6.difT>etharxx«pt»tn[2.3-«))oxr«nft. 

1 .4.5  A7 ,8,6-hapttetitofo- 

3a.4.7.7a-letraftydro-*.7- 

methano- 1  fv-irxtefw 

1 .4.5,6.7.8,8-hoptac«ofo- 

2>epory-3a.4,7,7a-ta*aihydn>- 

4 , 7  .metharKindaria 

PerchkjfObenzana. 

Gamma-hexach(orocyclo'»xar>a. 

Ma;j^.3,3a.4,5.5a.5b.6- 

4tBf«»ry.»<lnmni.tohyrtrr>-1 ,3.4- 

me«harK)-2f>-cyck3t)otatc.d]-partitana. 

(1 .2.3,4,5.6.7,8,9-nooac«oro- 

2J,3a.4.7.7»4>e)catiyaro-4.7- 

metnano- 1  Mnderw 

1 .23,4, 1 0. 1 0-hexac«oro-6,7-epcnfy 

1 ,4.4«.5,6.7.8.88-octohydrt> 

endo.erxJo  1 ,4:5.8-dimethanonap»*iaaiena. 


Polyctitorinated  Biphenyls: 

2.4<X2 

2.2.5-CL3._ 

2,4,4-CL3 

2.2-.35-0.4.... „ „.. 

2.2 .5.5-CL4_ 
2,3'.4.4-CL4... 

3.3',4.4<X4 

2.?.4,5.5-CL5 

2.3,3',4.4  -CL5 

2.3,4,4  .5-Ct5 

3,3  4.4.5-CL5 - 

2.2'.3,3,4,4'-CL6 

2.2'.3,4,4-,5-CLe 

2.2'.4,4'.5.5'-CL6 — 

2.?.3,3.4,4'.5-CL7 — 

2.Z  A4.4'.5,5-a-7 

2.2 ,3,4A5',8-CL7 

2.?,3.3'.4,4'.5.6.CL8. — 

2.2',3,3,4,4'.5.5',6-CL9 -..- 

DecachtorobiphanyMXIO 

Orsjanotins: 
nwnobutyltin  (MBT) 
dbutyMn(DeT) 
tributyttin  (TBT) 


Conger>er 

No. 


8 

18 

28 

44 

52 

66 

77 

101 

105 

118 

126 

1i8 

138 

153 

170 

180 

187 

IPS 

206 

209 


International  Whaling  Commission; 
Meetings 

agency:  National  Marine  Fisheries 
Sen-ice  (NMFS),  NOAA  Commerce. 

ACTION:  Notice  of  meetings. 


Vu^nia  K.  Tippia, 

Assistant  Administrator.  National  Ocean 

Services. 

[PR  Doc  91-814  Filed  1-14-«>1;  8:45  am] 

BlUlNa  CODE  3S10-0»-« 


summary:  NOAA  makes  use  of  an 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whaling  Commission 
(IWC).  This  notice  sets  forth  guidelines 
for  participating!  on  the  Committee  and  a 
tentative  schedule  of  meetings  and  other 
important  dates. 

dates:  See  "suppi^mehtarv 
INFORMATION"  for  dates  of  scheduled 
meetings. 

ADDRESSES:  Recommendations  to  the 
U.S.  Commissioner  to  the  IWC  and 
nominations  to  the  U.S.  delegation  to  the 
rvVC  should  be  sent  to:  The  United 
States  Commissioner  to  the 
International  Whaling  Commission, 
Office  of  the  Dean,  Texas  A&M 
University,  Galveston,  Texas  with  a 
copy  sent  to  Becky  Rootes,  Office  of 
International  AITalrs.  Rm.  7278,  NMFS, 
1335  East-West  Highway,  Silver  Spring, 
Maryland  20910. 


FOR  FURTHER  INFORMATION  CONTACT 

Becky  Rootes,  Office  of  International 
Affairs,  National  Marine  Fisheries 
Service,  Department  of  Commerce, 

Washington,  DC  20910  Phone:  (301)  427- 
2276. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Conmerce  is  chained  with 
the  responsibility  of  discharging  the 
obligations  of  '.he  United  Slates  under 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  "Hiis 
authority  has  been  delegated  to  the 
Under  Secretary  of  NOAA.  The  U.S 
Commissioner  to  the  IWC  has  primary 
responsibility  with  the  Secretary  for  the 
preparation  and  negotiation  of  U.S. 
positions  on  interna lional  issues 
concerning  whaling  and  for  all  matters 
involving  the  IWC.  He  is  staffed  by  the 
Department  of  Commerce,  and  assisted 
by  the  Department  of  the  Interior,  the 
Marine  Mammal  Commission,  and  other 
interested  agencies. 

Each  year  NOAA  conducts  a  series  of 
meetings  and  other  actions  to  prepare 
for  the  annual  meeting  of  the  IWC  which 
is  held  in  the  summer.  Tte  major 
purpose  of  the  preparatory  meetings  is 
to  provide  for  participation  in  the 
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development  of  policy  by  members  of 
the  public  and  non-governmental 
organizations  interested  in  whale 
conservation.  NOAA  believes  that  this 
participation  is  important  for  the 
effective  development  and 
implementation  of  U.S.  policy 
concerning  whaling,  and  such 
participation  is  and  shall  continue  to  be, 
a  prerequisite  to  the  establishment  of 
U.S.  negotiating  positions  for  IWC 
meetings. 

Because  the  meetings  discuss  U.S. 
negotiating  positions,  the  substance  of 
the  meetings  must  be  kept  confidential. 
For  example,  proposed  position  papers 
that  may  be  circulated  at  a  meeting  for 
discussion  cannot  be  removed  from  the 
meeting  site  and  must  be  collected  at  the 
close  of  each  meeting. 

Any  person  with  an  identifiable 
interest  in  United  States  whale 
conservation  policy  may  participate,  but 
NOAA  reserves  the  authority  to  inquire 
about  the  interest  of  any  person  who 
appears  at  a  meeting  and  to  determine 
the  appropriateness  of  that  person's 
participation.  Persons  who  represent 
foreign  governments  may  not  attend. 
These  stringent  measures  are  necessary 
to  promote  the  candid  exchange  of 
information  and  protect  the 
confidentiality  of  U.S.  negotiating 
positions.  Such  measures  are  a 
necessary  basis  for  the  relatively  open 
process  of  preparing  for  the  IWC 
meetings  that  characterizes  current 
practice. 

The  tentative  schedule  of  meetings 
and  deadlines,  including  those  of  the 
rWC  and  deadlines  for  the  preparation 
of  position  papers  during  1991  is  as 
follows: 

January  31. 1991 — Interagency 
Committee  Meeting  to  continue 
preparations  for  the  1991  IWC  meetings. 
Interested  persons  who  are  unable  to 
attend  are  welcome  to  submit 
comments.  Recommendations  to  the  U.S. 
Commissioner  should  be  sent  to:  The 
United  States  Commissioner  to  the 
International  Whaling  Commission,  at 
the  above  address: 

February  20, 1991 — Nominations  for 
the  U.S.  Delegation  to  the  May  IWC 
meetings  are  due  to  the  U.S. 
Conunissioner,  with  a  copy  to  Becky 
Rootes  at  the  address  above.  All 
persons  wishing  to  be  considered 
pursuant  to  the  U.S.  Commissioner's 
recommendation  to  the  Department  of 
State  concerning  the  composition  of  the 
Delegation  should  ensure  that 
nominations  are  received  by  this  date. 
Prospective  Congressional  advisors  to 
the  Delegation  should  contact  the 
Department  of  State  directly. 

February  28. 1991— Tentative 
Lnteragency  Committee  meeting  to 


review  United  States  agenda  changes 
for  forwarding  to  the  IWC  Secretariat. 

March  27, 1991— Publish  in  the 
Federal  Register  the  Agency  views  on 
(1)  the  current  population  levels  and 
annual  net  recruitment  rate  of  bowhead 
whales,  (2)  the  nature  and  extent  of  the 
aboriginal /subsistence  need  for 
bowhead  whales.  (3)  the  level  of  take  of 
bowhead  whales  that  is  consistent  with 
provisions  of  the  IWC  aboriginal/ 
subsistence  whaling  management 
scheme  and  (4)  a  list  of  documents 
reviewed  by  NOAA  and  used  by  the 
Administrator  in  formulating  these 
views. 

April  25, 1991 — Tentative  Interagency 
Committee  Meeting  dates  for  finalizing 
preparations  for  1991  IWC  meetings. 

Persons  who  would  like  to  be  included 
in  IWC  Interagency  Committee  meetings 
may  contact  Becky  Rootes  at  the 
address  or  telephone  number  provided 
above  to  obtain  meeting  times  and 
location. 

(16  U.S.C.  1801  et  seq.] 
Dated:  January  4, 1991. 
Henry  R.  Beasley, 

Director,  Office  of  International  Affairs. 

[PR  Doc.  91-897  Filed  1-14-91;  8:45  am) 
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Pacific  Fishery  IManagenwnt  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
Council's  (Council)  Salmon 
Subcommittee  (under  the  Council's 
Scientific  and  Statistical  Committee) 
and  the  Council's  Salmon  Technical 
Committee  (STT)  will  hold  a  public 
meeting  on  January  28, 1991,  at  10  a.m.. 
at  the  Council's  office,  2000  SW.  First 
Avenue,  Metro  Center,  Conference 
Room  440.  Portland,  OR.  The  Salmon 
Subcommittee  and  the  STT  will  review 
the  development  of  a  model  to  estimate 
fishery  impacts  on  chinook  salmon 
stocks  north  of  Cape  Falcon,  OR.  In 
addition,  the  STT  will  continue  meeting 
throughout  the  remainder  of  the  week  of 
January  28  to  draft  a  review  of  the  1990 
ocean  salmon  fisheries. 

For  more  information  contact  John  C. 
Coon,  Staff  Officer  (salmon).  Pacific 
Fishery  Management  Council,  Metro 
Center,  Suite  420,  2000  SW.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  328-6352. 


Dated:  January  9, 1991. 
David  S.  Crvstin. 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[PR  Doc.  91-911  Filed  1-14-91;  8:45  am] 

SILUNG  CODE  3S10-22-M 


Marine  Mamnials 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

action:  Modification  No.  4  to  Permit  No. 
558  (P365). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  Public  Display  Permit  No. 
558  issued  to  Loro  Parque,  S.A.,  38-tOO 
Puerto  de  la  Cruz.  Tenerife,  Spain  on 
July  9, 1986  (51  FR  26176)  and  modified 
on  July  31, 1987  (52  FR  29406),  March  15. 
1989  (54  FR  10694),  and  February  2, 1990 
(55  FR  3632)  is  further  modified  as 
follows: 

Section  B.7  is  changed  to  read: 
B.7  The  authority  to  capture  or 
otherwise  acquire  these  marine 
mammals  shall  extend  from  the 
date  of  issuance  through  December 
31, 1991.  The  terms  and  conditions 
of  this  Permit  (Sections  B  and  C) 
shall  remain  in  effect  as  long  as  one 
of  the  marine  mammals  taken 
hereunder  is  maintained  in  captivity 
under  the  authority  and 
responsibility  of  the  Permit  holder. 

This  modification  becomes  effective 
on  January  1, 1991. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  appointment  in 
the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Room  7330,  Silver 
Spring,  Maryland  20910; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St.  Petersburg, 
Florida  33702;  and 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA.  300 
South  Ferry  Street,  Terminal  Island. 
California  90731-7415. 
Dated:  January  7, 1991. 

Nancy  Foster,  PhJ).. 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(FR  Doc.  91-677  Filed  1-14-«1;  8:45  am] 
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Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Modification  No.  1  to  Permit  No. 
626  fP46A). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Public  Display  Permit  No. 
626  issued  to  the  New  England 
Aquarium.  Central  Wharf,  Boston, 
Massachusetts  02110  on  February  24, 
1988  (53  FR  6859)  is  modified  as  follows: 
Section  B.5  is  changed  to  read: 
5.  The  authority  to  acquire  the  marine 
mammals  authorized  herein  shall 
extend  from  the  date  of  issuance 
through  December  31, 1992.  The 
terms  and  conditions  of  this  Permit 
(Sections  B  and  C)  shall  remain  in 
effect  as  long  as  one  of  the  marine 
mammals  taken  hereunder  is 
maintained  in  captivity  under  the 
authority  and  responsibility  of  the 
Permit  holder. 
This  modification  becomes  effective 
on  January  1, 1991. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  appointment  in 
the  following  offices: 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway.  Room  7330,  Silver 
Spring.  Maryland  20910; 
Director,  Southeast  Region.  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St.  Petersburg, 
Florida  33702;  and 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  1  Blackburn 
Drive,  Gloucester,  Massachusetts 
01930. 

Dated:  January  7, 1991. 
Nancy  Foster,  PhJ)., 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  91-878  Filed  1-14-91;  8:45  am] 
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Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Modification  No.  2  to  Permit  No. 
647  (P160). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Public  Display  Pennit  No, 
647  issued  to  the  Gulf  World,  Inc.,  15412 


West  Highway  98-A.  Panama  City 
Beach.  Florida  32407  on  October  3, 1988 
(53  FR  6859)  and  modified  on  December 
26. 1989  (54  FR  52974),  is  further 
modified  as  follows: 

Section  B.7.  is  changed  to  read: 
7.  The  authority  to  acquire  the  marine 
mammals  authorized  herein  shall 
extend  from  the  date  of  issuance 
through  December  31, 1992.  The 
terms  and  conditions  of  this  Permit 
(Sections  B  and  C)  shall  remain  in 
effect  as  long  as  one  of  the  marine 
mammals  taken  hereunder  is 
maintained  in  captivity  under  the 
authority  and  responsibility  of  the 
Permit  holder. 

This  modification  becomes  effective 

on  January  1, 1991. 
Documents  submitted  in  connection 

with  the  above  modification  are 

available  for  review  by  appointment  in 

the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Room  7330,  Silver 
Spring,  Maryland  20910; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St.  Petersbui^, 
Florida  33702. 

Nancy  Foster,  PhJ)., 

Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc,  91-879  Filed  1-14-91;  8:46  amj 
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Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

ACTION:  Modification  No.  2  to  Pennit  No. 
661  (P414A). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  [50 
CFR  part  216.  Public  Display  Pennit  No. 
661  issued  to  the  Clearwater  Marine 
Science  Center.  249  Windward  Passage, 
Clearwater,  Florida  34630  on  February  8, 
1989  (54  FR  6563)  and  modified 
December  31, 1989  (55  FR  51)  is  further 
modified  as  follows: 
Modifications  to  Section  B.  Special 
Conditions: 
9.  Replace  current  Special  Condition 
B.9.  with  the  following;  'The 
authority  to  acquire  the  marine 
mammal  authorized  herein,  shall 
extend  from  the  date  of  issuance 
through  December  31. 1991.  The 
terms  and  conditions  of  this  Permit 
(Sections  B  and  C)  shall  remain  in 


effect  as  long  as  the  marine 
mammal  taken  hereunder  is 
maintained  in  captivity  under  the 
authority  and  responsibihty  of  the 
Permit  Holder," 
Add  as  a  second  paragraph:  "If 
■Thunder'  is  returned  to  Gulf  World, 
and  'Sunset  Sam'  is  left  without 
companionship,  Clearwater  Marine 
Science  Center  must  agree  to  place 
'Sunset  Sam'  at  another  facility 
authorized  by  NMFS  to  hold 
Atlantic  bottlenose  dolphins,  or 
seek  NMFS  assistance  in  locating 
such  a  facility." 

This  modification  becomes  effective 
on  January  1, 1991. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Ser\ice,  1335  East- 
West  Highway.  Room  7324,  Silver 
Spring,  Maryland  20910; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA.  9450 
Koger  Boulevard,  St.  Petersburg, 
Florida  33702; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01920; 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA.  300 
South  Ferry  Street  Terminal  Island, 
California  90731;  and 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  7600 
Sandpoint  Way  NE.,  BIN  C15700, 
Seattle,  Washington  98115. 

Dated:  January  7, 1991. 
Nancy  Foster,  PhJ)., 

Director,  Off  ice  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-880  Filed  1-14-«1;  8:45  am) 

BIUJNO  COOC  a6tO-»-H 


Technology  Administration 

National  Medal  of  Technology 
Nomination  Evaluation  Committee; 
Meeting 

agency:  Technology  Administration. 
Commerce. 

action:  Notice  of  closed  meetii\g. 

summary:  This  notice  aimounces  the 
forthcoming  closed  meeting  of  the 
National  Medal  of  Technology 
Nomination  Evaluation  Committee.  The 
Committee  was  rechartered  on  January 
26  1990.  The  Committee  shall  make 
recommendations  to  the  Secretary  of 
Commerce,  through  a  Steering 
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Committee,  concerning  award  of  the 
National  Medal  of  Technology. 

The  Conunlttee  will  meet  only  in 
executive  aeeaion  to  diecuss  matter* 
dealing  with  the  criteria  tor  determining 
the  relative  merita  of  all  personi  and 
companlea  nominated  for  the  Medal  as  a 
result  of  a  public  toUdtation. 
•nMi  AND  PUkCK  The  meeting  will  begin 
at  10  a.m.  and  end  at  3:45  p.m.  on  March 
1, 1991.  The  meeting  will  be  held  In  room 
4630  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW..  Washingtoa  DC  20230. 
Fon  rmrmn  mromumoM  contact: 
Dr.  Paul  Braden.  Manager.  NaUonal 
Medal  of  Technology  Nomination 
Evaluation  Committee.  U.S.  Department 
of  Commerce.  14di  and  ConsUtuUon 
Avenue.  NW»  Herbert  C  Hoover 
Building,  room  441&  Washington.  DC 
2023a  (202)  377-5572. 

tupujmnnun  mfomiation:  a  Notice 
of  DeterminaUoo  to  close  the  meetings 
of  the  Committee  to  the  public  on  the 
basis  of  5  U.S.a  552(c)  (4)  and  (6)  was 
approved  by  the  Assistant  Secretary  of 
Commerce  for  Administration.  *vith  the 
concurrence  of  the  General  Counsel  on 
December  14, 199a  In  accordance  with 
the  Federal  Advisory  Committee  Act. 
since  the  dUcussIons  are  likely  to 
disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  and  may 
also  disclose  trade  secrets  and 
commercial  or  Financial  information 
obtained  from  a  person  and  privileged 
or  confidential.  A  copy  of  the  Notice  of 
Determination  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Herbert  C.  Hoover  Building,  room  662a 
Washington,  DC  20230.  (202)  377^210, 

Dated:  Januat7  9, 1991 
Deborah  Wince-Smith, 

Assistant  Secretary  for  Tcchnolitgy  Policy 
[FR  Doc  91-890  Rled  l-l*-fll-.  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trad*  Proposed 
Futures  Contract 

AOENCr  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract. ^_ 


BUMMAJrr:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 


designation  as  a  contract  market  in  10 
year  Canadinn  government  bond 
futures.  The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commissioa  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1991. 
AOOftesscS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CBT  10 
year  Canadian  government  bond  futures 
contract. 

FOn  FURTHW  INFOWIATION  CONTACT. 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  DC  20581,  at  (202)  254- 
7227. 

SUPPUEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
proposed  conti-act  will  be  available  for 
inspection  at  tiie  Office  of  the 
Secretariat.  Commodity  Futiires  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC  20581.  Copies  of  the 
terms  and  cnnditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  apphcation  for  conti-act 
market  designation  may  be  available 
upon  request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOl. 
.     Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8 

Any  person  interested  in  submittin  5 
written  data,  views  or  argument  on  the 
terms  and  conditions  of  the  proposed 
contract  or  with  respect  to  other 
materials  submitted  by  the  CBT  in 
support  of  the  application,  should  send 
such  comments  to  lean  A.  Webb. 
Secretary,  Commodity  Futures  Trading 
-     Commission,  2033  K  Stieet.  NW.. 

Washington.  DC  20581,  by  the  specified 
date. 


Issued  In  Washington.  DC  on  fanuary  9. 
1991. 
Gerald  Gay, 

Director. 

(FR  Doc.  91-846  Filed  1-14-91;  8:45  am) 
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Chicago  Msrcarttil*  Exchange 
PropoMd  Option  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  option  contract. 


summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  In  options  on  one-month  LIBOR 
(London  Interbank  Offered  Rate) 
futures.  For  the  proposed  futures  option 
conti-act  the  CME's  application  also 
contains  a  petition  for  an  exemption 
from  the  volume  requirement  for  the 
underlying  futures  contract  specified  in 
the  Commission's  rules.  The  Director  of 
the  Division  of  Economic  Analysis 
("Division")  of  Uie  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest  will  assist  Uie  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act 

DATES:  Comments  must  be  received  on 
or  before  February  14. 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW..  Washington.  DC  20581.  ^ 
Reference  should  be  made  to  the  CME 
option  on  one-month  LIBOR  futures. 
FOR  FURTHER  INFORMA-PON  CONTACT 
Please  contact  Steve  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  DC  20581.  at  (202)  254- 
7227. 

SUPPIEMENTARY  INFORMATION:  In 
addition  to  requesti.ig  comment  on  the 
terms  and  conditions  of  the  proposed 
option  contract  the  Division  also  is 
requesting  comment  on  the  merits  of  a 
petition  filed  by  the  CME  pursuant  to 
§  33.11  of  the  Commission's  rules.  The 
petition  requests  exemptive  relief  from 
the  trading  volume  tests  set  forth  in 
Commission  Rule  33.4(a)(5)(iii).  As 
discussed  in  more  detail  in  previous 
Federal  Register  notices  (see  for 
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example,  52  FR  41755.  October  30, 1987), 
the  Commission  has  stated  that  it 
beUeves  that  a  petition  for  exemption 
from  the  trading  volume  tests  may  be 
granted  if  the  underlying  cash  market 
for  the  commodity  exhibits  a  high  level 
of  liquidity  evidenced  by  extensive  and 
frequent  trading  activity,  a  large  number 
of  participants  in  the  market  and  tight 
bid/ask  spreads:  the  terms  of  the  futures 
contract  ensure  the  opportunity  for 
arbitrage  between  the  cash  and  futures 
markets;  and  there  is  a  reliable  price 
series  representative  of  values  of  the 
commodity  underlying  the  futures 
contract 

Copies  of  the  terms  and  conditions  of 
the  proposed  contract  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Sti-eet,  NW.. 
Washington.  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  argument  on  the 
terms  and  conditions  of  the  proposed 
contract  or  the  related  petition,  or  with 
respect  to  other  materials  submitted  by 
the  CME  in  support  of  the  application, 
should  send  such  comments  to  Jean  A. 
Webb.  Secretary,  Commodity  Futures 
Trading  Commission,  2033  K  Sti-eet. 
NW.,  Washington.  DC  20581.  by  tiie 
specified  date. 

Issued  in  Washington.  DC  on  January  9, 
1991. 

Gerald  Gay. 

Director. 

(FR  Doc.  91-847  Filed  1-14-91;  8:45  am] 
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Chicago  Board  of  Trade;  Proposed 
Amendments  to  European  Currency 
Unit  Option  Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 


action:  Notice  of  proposed  contract 
market  rule  changes. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  submitted 
proposed  amendments  to  its  European 
Currency  Unit  (ECU)  option  contract 
that  will  change  that  option  contract  to 
an  option  on  a  future,  based  on  the 
CBTs  existing  ECU  futures  conti-act 
from  an  option  based  on  physical  ECUs. 
Since  the  CBTs  ECU  option  contract 
currentiy  is  dormant  within  the  meaning 
of  Commission  Regulation  5.Z  the 
amendments  will  apply  to  newly  listed 
conti-acts  only.'  In  addition,  for  the 
revised  ECU  option  contract  the  CBT 
has  submitted  a  petition,  pursuant  to 
Commission  Rule  33.11,  for  an 
exemption  from  the  trading  volume 
requirements  set  forth  in  Commission 
Regulation  33,4(a)(5)(iii). 

in  accordance  with  section  5a(12)  of 
the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Conunission  Regulation 
140.96.  the  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commodity  Futures  Trading 
Commission  (Commission]  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal  and  the 
related  petition. 

DATES:  Comments  must  be  received  on 
or  before  February  14, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Stieet  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  changes  to  the  CBTs  ECU 
option  contract 

FOR  FURTHER  INFORMATION  CONTACT 

Steve  Sherrod,  Division  of  Economic 

Analysis,  Commodity  Futures  Trading 

Commission,  2033  K  Sti-eet  NW., 

Washington.  DC  20561.  telephone  (202) 

254-7303. 

SUPPLEMENTARY  INFORMATION:  As 

noted,  the  purpose  of  the  CBTs 
proposed  rule  amendments  is  to  convert 
the  CBTs  ECU  option  on  a  physical 
contract  to  an  option  on  a  future,  based 
on  the  CBTs  existing  ECU  futiu-es 
contract  To  accomplish  this,  the  CBT 
has  proposed  numerous  amendments  to 
its  ECU  option  contract.  In  support  of 
this  proposal,  the  CBT  stated: 


■  At  thia  time,  the  CBT  hai  not  submitted  a 
proposal  to  recominence  trading  in  the  ECU  opbon 
contract.  Therefore,  the  amended  ECU  option 
contract  wouJd  remain  dormant  under  Commisaion 
Regulation  5.2. 


The  *  *  *  amendments  lo  the  trading 
specincationt  of  the  ECU  option  contract  will 
enable  the  CBOT  to  offer  an  option  contract 
which  is  both  deliverable  on  the  Exchange's 
ECU  futures  contract  and  similar  in  design 
characteristics  to  other  CBT  futures-option 
contracts,  in  so  doing,  the  Exchange  will  be 
able  to  provide  ECU  cash  market  participants 
with  a  vehicle  which  is  more  viable  and 
complementary  as  a  hedging  mechanism  lo 
the  ECU  futures  market 

In  addition  to  requesting  comment  on 
the  terms  and  conditions  of  the  revised 
ECU  option  contract,  the  Division  also  is 
requesting  comment  on  the  merits  of  a 
petition  filed  by  the  CBT  pursuant  to 
§  33.11  of  the  Commission's  rules.  The 
petition  requests  exemptive  relief  from 
the  trading  volume  tests  set  forth  in 
Commission  Rule  33.49(a)(5)(iii).  As 
discussed  in  more  detail  in  previous 
Federal  Register  notices  (see  for 
example,  52  FR  41755.  October  30, 1987). 
the  Commission  has  stated  that  it 
beheves  that  a  petition  for  exemption 
from  the  trading  volume  tests  may  be 
granted  if  the  underlying  cash  market 
for  the  commodity  exhibits  a  high  level 
of  liquidity  evidenced  by  extensive  and 
frequent  trading  activity,  a  large  number 
of  participants  in  the  market  and  tight 
bid/ask  spreads:  the  terms  of  the  futures 
contract  ensure  the  opportunity  for 
arbitrage  between  the  cash  and  futures 
markets;  and  there  is  a  reliable  price 
series  representative  of  values  of  the 
commodity  underlying  the  futures 
contract 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat  Commodity 
Futures  Trading  Commission,  at  the 
above  address.  Copies  of  the  amended 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  same  address  or  by 
telephone  at  (202)  254-6314. 

The  materials  submitted  by  the  CBT 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552]  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOL 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  above  address  in  accordance  with 
CFR  145.7  and  145.8. 

Any  person  Interested  in  submitting 
wrritten  data,  views,  or  arguments  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  at  the  above  address  by 
the  specified  date. 
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Utu«d  In  Waihlnijlon.  DC  on  January  a 
1991. 

CotsU  Cay.  / 

Director. 

[FR  Doc  91-«3a  Filed  1-1*-81;  8:45  am) 
I  cooc  aait-avai 


DEPAfrnHENT  OF  EDUCATION 
(Cn>ANa:S4.1«21 

Emergency  Unmlgrent  Education 
Program;  Notice  Invttlng  AppUcatktne 
for  New  Awards  for  Fiscal  Year  (FY) 
1991 

Purpose  ofProgivm:  This  program 
provide*  financial  assistance  to  State 
educational  abodes  (SEAs)  for 
supplementary  educational  services  and 
costs  for  eligible  immigrant  children 
enrolled  in  elementary  and  secondary 
public  and  nonpublic  schools. 

Deadline  for  TtunsmittaJ  of 
Applications:  May  S.  1991. 

Deadline  for  Intergovernmental 
Review:  July  2. 1991. 

Applications  Available:  February  1. 

1991 
A  vailable  Funds:  $2a277.00a 
Project  Period  12  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  In 
34  CaFR  parts  78.  77.  79,  8a  81.  82.  85.  and 
86;  and  (b)  the  regulations  for  this 
program  in  34  CTR  part  581. 

Programmatic  Information;  An  SEA 
may  apply  for  a  grant  if  it  meets  the 
eligibility  requirements  specified  in  34 
CFR  581.2.  An  eligible  SEA  must  provide 
a  count  taken  during  March.  1991.  of  the 
number  of  immigrant  children  in 
accordance  with  the  requirements 
speafied  In  34  CFR  581.11.  The  term 
"immigrant  children"  means  children 
who  were  not  bom  in  any  State  and  who 
have  been  attending  schools  in  any  one 
or  more  States  for  less  than  three 
complete  academic  years. 

The  Education  Department  is  required 
to  reduce  a  State's  grant  award  under 
this  program  by  the  amount  of  Federal 
funds  that  the  State  received  in  the  same 
fiscal  year  for  the  same  purpose  as  the 
Emergency  Immigrant  Education 
Program  (EIEP)  funds.  However,  a 
reduction  must  be  made  only  to  the 
extent  that  such  other  Federal  funds  are 
made  available  specifically  because  of 
the  refugee,  parolee,  asylee,  or  other 
immigrant  status  of  the  individuals 
served.  States  that  plan  to  receive  other 
Federal  funds  in  FY  1991  for  the  same 
purpose  as  EIEP  funds  should  so  notify 
the  Department  in  the  EIEP  applications 

For  Applications  or  Information 
Contact:  Harpreet  K.  Sandhu.  Office  of 


Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  5086,  Mary  E.  Switzer  Building. 
Washington.  DC  20202-6641.  Telephone: 
(202)  732-670a  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Prograui  Authority-  20  U  aC,  3132-3130. 

Dated:  January  7  1991.  i 

RlU  EaquivaL 

Director.  Office  of  Bilingual  Education  and 
Minority  Languages  Affa:rs. 
(FR  Doc.  91-916  Tiled  1-14-«1.  MS  am) 

MMO  COM  4000-l-M 


National  Assessment  Ooveming 
Board;  Hearings 

agency:  National  Assessment 
Governing  Bonrd:  lyucation. 
action:  Notice  of  hearings. 


summary:  The  Council  of  Chief  State 
School  Officers,  under  contract  to  the 
National  Assessment  Governing  Board 
(NAGB).  U.S.  Department  of  Education, 
is  announcing  three  public  hearings. 
These  hearings  will  be  conducted  as 
part  of  the  Council's  contract  for  NAGB 
for  the  purpose  of  developing  an 
assessment  framework  and 
specifications  for  the  1994  National 
Assessment  of  Educational  Progress 
(NAEP)  Science  Assessment  Project 
Public  and  private  parties  and 
organizations  with  an  interest  in  the 
quality  of  science  assessment  and 
science  education  are  invited  to  present 
written  and  oral  testimony  to  the 
Council. 

Each  hearing  will  focus  on 
recommedations  for  the  1994  NAEP 
science  assessment  to  be  conducted  at 
grades  4,  8.  and  12.  The  results  of  the 
hearings  are  particularly  important 
because  they  will  provide  for  broad 
public  input  in  developing  the  science 
assessment  framework  to  be  used  in  the 
national  NAEP  in  1994.  This  assessment 
will  likely  be  used  to  measure  progress 
toward  two  of  the  National  Education 
Goals,  specifically  those  related  to 
student  achievement  and  science.  These 
hearings  are  being  conducted  pursuant 
to  Public  Law  100-297,  section  8(E). 
which  states  that  "Each  learning  area 
assessment  shall  have  goal  statements 
devised  through  a  national  consensus 
approach,  providing  for  active 
participation  of  teachers,  curriculum 
specialists,  local  school  administrators, 
parents  and  concerned  members  of  the 
general  public. " 


DATES:  The  dates  of  the  three  public 
hearings  have  been  set  as  follows: 

•  January  28. 1991  in  San  Francisco. 
CA 

•  March  13, 1991  in  Washington.  DC 

•  April  11. 1991  in  St  Louis,  MO 
The  hearings  will  begin  at  1  p.m.  and 

will  adjourn  at  6  p.m.  There  will  be  a 
fifteen  (15)  minute  recess  from  3:45  p.m. 
to  4  p.m.  If  necessary,  adjournment  may 
possibly  be  extended  beyond  6  p.m. 
Persons  desiring  to  present  oral 
statements  at  the  hearing  shall  submit  a 
notice  of  intent  to  appear,  postmarked 
no  fewer  than  fourteen  (14)  days  prior  to 
the  scheduled  meeting  date.  The 
scheduling  of  oral  presentations  cannot 
be  guaranteed  for  notices  of  intent 
received  less  than  14  days  prior  to  the 
hearing. 

Notices  of  Intent  to  present  oral 
statements  shall  be  mailed  to:  Council  of 
Chief  State  School  Officers,  379  Hall  of 
the  States.  400  North  Capitol  Street 
N^W.,  Washington,  DC  20001-1511.  Attn; 
Richard  C.  Clark— Public  Hearings. 
LOCATIONS:  For  the  exact  locations  of 
the  three  public  hearings,  please  contact 
Council  offices  at  (202)  624-7700. 
WRTTTEN  STATEMENTS:  Written 

Statements  may  be  submitted  for  the 
public  record  in  lieu  of  oral  testimony  up 
to  30  days  after  each  hearing.  These 
statements  should  be  sent  directly  to  the 
Council  (see  aforementioned  address)  in 
the  following  format: 

I.  Issues  and  Questions  Addressed 

Identify  the  is8ue(8)  and  question(s)  to 
which  the  testimony  is  directed.  For 
example,  "grade  4  science  objectives." 
or  "what  constitutes  appropriate 
afsessment". 


II.  Summary 

Briefly  summarize  the  major  points 
and  recommendations  presented  in  the 
testimony. 

III.  Discussion 

The  narrative  should  provide 
information,  points  of  view  and 
recommendations  that  will  enable  the 
Council  to  consider  all  factors  relevant 
to  the  que8tion(9)  the  testimony 
addresses.  Respondents  are  encouraged 
to  limit  this  section  of  their  written 
statements  to  five  (5)  pages.  The 
discussions  may  be  appended  with 
documents  of  any  length  providing 
further  explanation.  [ 

Written  statements  presented  at  each 
hearing  will  be  accepted  and 
incorporated  into  the  public  record.  All 
written  statements  should  follow  the 
above  format  as  much  as  it  is  possible. 
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Hearings  Objectives  and  Procedures 

The  Council  seeks  participation  in  the 
hearings  from  a  wide  spectrum  of 
individuals  and  organizations  to  receive 
recommendations  regarding  the  science 
proficiencies,  knowledge,  skills  and 
strategies,  to  be  assessed  at  grade  levels 
4,  8,  and  12.  The  schedule  of  speakers 
shall  be  such  as  to  provide  a  broad 
spectrum  of  viewpoints  and  interests, 
while  being  contained  to  a  practical 
amount  of  time. 

The  goal  of  the  hearings  is  to  provide 
the  medium  for  maximum  input  and 
guidance  from  teachers,  curriculum 
specialists,  local  school  administrators, 
parents  and  concerned  members  of  the 
general  public.  To  assist  in  this,  the 
Council  of  Chief  State  School  Officers 
will  give  a  brief  introduction  to  the 
project  at  the  hearing,  with  the  majority 
of  the  day  being  devoted  to 
presentations  by  scheduled  speakers. 

As  listed  in  the  "Dates"  section 
above,  speakers  wishing  to  present 
statements  shall  file  notices  of  intent.  To 
assist  the  Council  in  appropriately 
scheduling  speakers,  the  written  notice 
of  intent  to  present  oral  testimony 
should  include  the  following 
information: 

(1)  Name,  address  and  telephone 
number  of  each  person  to  appear 

(2)  effiliation  (if  any); 

(3)  a  brief  statement  of  the  issues  and/ 
or  concerns  that  will  be  addressed;  and 

(4)  whether  a  written  statement  will 
be  submitted  for  the  record. 

Individuals  who  do  not  register  in 
advance  will  be  permitted  to  register 
and  speak  at  the  meeting  in  order  of 
registration,  if  time  permits.  Speakers 
should  plan  to  limit  their  total  remarks 
to  no  more  than  five  (5)  minutes.  While 
it  is  anticipated  that  all  persons  desiring 
to  do  80  will  have  an  opportunity  to 
speak,  time  limits  may  not  allow  this  to 
occur.  The  Council  will  make  the  final 
determination  on  selection  and 
scheduling  of  speakers.  However,  all 
written  statements  presented  at  the 
hearings  will  be  accepted  and 
incorporated  into  the  public  record. 
Written  statements  submitted  in  lieu  of 
oral  testimony  should  be  received  no 
later  than  30  days  before  each  hearing  in 
order  to  be  included  in  the  public  record. 
Written  statements  received  after  this 
date  will  be  accepted;  however, 
inclusion  in  the  pubUc  record  cannot  be 
guaranteed. 

A  staff  member  from  the  Council  of 
Chief  State  School  Officers  will  preside 
at  each  of  the  three  hearings.  The 
proceedings  will  be  audiotaped.  The 
hearings  will  also  be  signed  for  the 
hearing-impaired,  and  a  bilingual 


speaker  (Spanish-English)  will  be 
available  on  site. 

Additional  Infonnation 

Additional  information  is  available 
from  the  Council  offices  for  anyone 
wishing  to  obtain  more  specifics  on  the 
assessment  project.  The  1990  NAEP 
science  objectives,  a  draft  framework 
outline  for  the  1994  assessment  and 
draft  assessment  guidelines  will  be 
made  available  to  interested  parties. 
Individuals  wishing  more  information  on 
a  specific  hearing  should  contact 
Council  offices  at  (202)  624-7700. 

Steps  After  Hearing 

The  Council  will  review  and  analyze 
all  comments  and  opinions  received  in 
response  to  this  announcement.  A  report 
of  the  outcomes  of  these  public  hearings 
will  be  made  available  to  the  public 
upon  request  after  September  1991. 

The  results  of  this  pubhc  testimony, 
along  with  the  Council's  Science 
Consensus  committee  work,  will  be  used 
to  formulate  recommendations  on  the 
1994  science  assessment  for  the 
National  Assessment  Governing  Board. 
The  Board,  charged  with  developing  the 
assessment  framework  and 
specifications,  will  take  final  action  on 
the  Council's  recommendations  in  the 
fall  of  1991.  The  following  documents 
will  be  forthcoming  from  these 
coordinated  activities: 

(1)  A  framework  for  the  1994  science 
assessment  including  science  objectives 
to  guide  the  1994  assessment 
specifications  for  the  test  content,  and 
item  specifications. 

(2)  Background  variables  to  be 
collected,  as  well  as  achievement  data 
on  a  national  basis,  for  example,  on 
students,  teachers  and  schools. 
Background  variables  should  stress 
factors  that  are  knovm  to  be 
consistently  associated  with  science 
achievement  those  that  address 
distributional  or  equity  issues,  and  those 
that  are  of  special  salience  to 
policymakers. 

(3)  Recommendations  and  examples 
of  the  format  to  be  used  to  report 
assessment  and  background  data  in 
science. 

(4)  A  final  report  describing  the 
consensus  process. 

A  record  of  all  Council  proceedings 
will  be  kept  at  the  Council  of  Chief  State 
School  Officers  until  September  1991 
and  at  the  National  Assessment 
Governing  Board  following  that  date, 
and  will  be  available  for  public 
inspection  at  that  time. 


Dated:  January  la  1991. 

Christopher  T.  CroM. 

Assistant  Secretary  for  Educational  Research 
and  Improvement 

(FR  Doc  91-940  Filed  1-14-91;  8:45  am) 

BiUJNO  COOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER79-15(M)16,  et  al.) 

Sout)>em  California  Edison  Company, 
et  aL;  Electric  Rate,  Small  Power 
Production,  and  Interlocking 
Directorate  Rlings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  California  Edison  Company 

(Docket  No.  ER79-150-0161 
January  7. 1991. 

Take  notice  that  on  December  21, 
1990,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing  its 
Comphance  Report  in  the  above- 
referenced  docket. 

Comment  dote:  januarv'  23, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Virginia  Electric  and  Power  Company 

(Docket  No.  ER91-16&-O00) 
January  7, 1991. 

Take  notice  that  Virginia  Electric  and 
Power  Company  on  December  27. 1990. 
tendered  for  filing  initial  rate  schedule 
TS-NCEMC.  Transmission  Service 
Agreement  for  .North  Carolina  Electric 
Membership  Corporation,  and  revised 
rate  schedule  NC-RC.  Resale  Service — 
North  Carolina  Electric  Membership 
Corporation  (NCEMC).  Schedule  TS- 
NCEC  provides  for  the  transmission 
service  to  NCEMC  and  supplements  the 
NCEMC  Agreeme.it  for  the  Purchase  of 
Electricity  for  Resale  from  Virginia 
Electric  and  Power  Company.  Schedule 
NC-RC  is  changed  to  recognize  demand 
and  energy  units  wheeled  under 
Schedule  TS-NCEMC. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Electric  Membership 
Corporation  and  the  North  Carolina 
Utility  Commission. 

Comment  date:  January'  23. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

iOAC  Partners 

(Docket  No.  QF91 -54-000] 
January  f,  1991. 

On  December  28. 1990.  KIAC  Partners, 
c/o  Airport  Cogen  Corp.,  166  Montague 


1526 


Federal  Regirter  /  Vol.  56,  No.  10  /  Tuesday,  January  15.  1991  /  Notices 


Street.  Brooklyn.  New  York  11201. 
submitted  for  filing  an  application  for 
certificaUon  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
{  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  John  F. 
Kennedy  International  Airport,  in  New 
York  City.  The  facility  will  consist  of 
two  combustion  turbine  generators,  two 
heat  recovery  boilers  and  an  extraction/ 
condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  will  be  used  for  airpon  heating 
and  cooling  requirements.  The  maximum 
net  electric  power  production  capacity 
of  the  facility  will  be  100.3  MW.  The 
primary  source  of  energy  will  be  natural 
gas.  The  facility  is  expected  to  be  in 
operation  between  May  1. 1993  and 
lanuary  31. 1994. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
4.  ComiQoawealth  Edison  Company 
[Docket  No.  ER91-194-000| 
January  7. 1991 

Take  notice  that  on  December  31. 
1990.  Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tanff.  Rate 
80.  The  proposed  changes  revised  the 
Electric  Service  Contract  between 
Edison  and  the  City  of  Geneva,  Illinois 
(Geneva),  to  provide  for  a  new  point  of 
electric  supply  to  the  City  of  Geneva  by 
Edison.  In  addition,  supplements  to 
various  FERC  Rate  Schedules  for  the 
Cities  of  Batavia.  St.  Charies  and 
Naperville,  Illinois  have  been  revised. 
A  copy  of  the  filing  has  been  served 
upon  the  Cities  of  G«neva.  Batavia.  St. 
Charles,  and  Naperville.  Illinois. 

Comment  date:  lanuary  23. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wallabout  Cogen  Partners,  L.P. 

(Docket  No.  QP91-45-0001 
January  8. 1991. 

On  December  28. 1990,  Wallabout 
Cogen  Partners,  LP.,  c/o  Sugar  Power 
Corp..  166  Montague  Street,  Brooklyn. 
New  York  11201.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  {  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing 

The  cogeneration  facility  will  be 
located  in  Brooklyn,  New  York.  The 
facility  will  consLst  of  a  combustion 


turbine  generator,  a  supplementary-fired 
heat  recovery  boiler  and  an  extraction 
steam  turbine  generator  (STG).  Steam 
recovered  from  STG  will  be  used  in  the 
Amstar's  sugar  refinery.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  221  1  MW  The  primary  source  of 
energy  will  be  natural  gas  with  No.  2 
distillate  oil  as  backup  fuel  The  facility 
is  expected  to  be  operational  by  May  1. 
1994.  A  50*  ownership  interest  in  the 
facility  is  to  be  held  indirectly  by  Public 
Service  Enterpnse  Group  Incorporated, 
an  electric  utility  holding  company. 
Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Gtizens  Utilities  Company 
(Docket  No.  ES91-1 2-0001 
lanuary  8. 1*1 

Take  notice  that  on  January  4. 1991, 
Citizens  Utilities  Company 
("Applicant")  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  pursuant  to  section  204  of 
the  Federal  Power  Act,  for  authority  to 
issue  not  more  than  $135  million  of 
industrial  development  revenue  bonds, 
special  purpose  revenue  bonds  and 
environmental  control  revenue  bonds 
(Bonds).  Also,  Applicant  requested 
authorization  (a)  to  negotiate  with  one 
or  more  undfrwriters,  (b)  to  exempt  the 
issuance  of  [kinds  from  compliance  with 
competitive  bidding  and  certain 
negotiated  placement  requirements  and 
(c)  to  authonze  the  assumption  by  the 
Applicant  of  obligations  and  liabilities 
in  respect  of  the  Bonds,  on  terms  and 
conditions  to  be  negotiated. 

Comment  date:  January  30. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  285.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date,  i^otests  will  be 
considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoU  D.  C«sh«U. 

Secretary. 

[VTK  Doc  91-855  Filed  1-14-91:  8:45  nm] 

BIUJNO  CODE  ITir-OI-* 


(Docket  Nofc  CP91-W1-000.  et  al.] 

United  Gas  Pipe  Line  Co...  et  al^  Natural 
Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  United  Gas  Pipe  Line  Co. 

[Docket  No  CP91-801-000| 
lanuary  7, 1991 

Take  notice  that  on  January  3. 1990, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
147a  filed  in  Docket  No.  CP91-801-000  a 
request  pursuant  to  }  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Gulf  States 
Gas  Corporation,  a  marketer,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-6-O00  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  hilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that,  pursuant  to  an 
agreement  dated  November  24. 1987,  as 
amended  on  September  6. 199a  under  its 
Rate  Schedule  ITS.  it  proposes  to 
transport  up  to  41,200  MMBtu  per  day 
equivalent  of  natural  gas.  United 
indicates  that  the  gas  would  be 
transported  from  Louisiana.  Texas,  and 
Mississippi,  and  would  be  redelivered  in 
Louisiana.  United  further  indicates  that 
it  would  transport  41.200  MMBtu  on  an 
average  day  and  15.038,000  MMBtu 
annually. 

United  advises  that  ser\ice  under 
5  284.223(a)  commenced  September  25. 
1990  as  reported  in  Docket  No.  ST91- 
1449. 

Comment  date:  February  21. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corp. 

I  Docket  Na  CPfl  1 -605-0001 

lanuary  7, 1991. 

Take  notice  that  on  January  4. 1991, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26302-2450.  filed  In  Docket  No. 
CP91 -805-000  a  prior  notice  request 
pursuant  to  5  5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  five 
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shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-311-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


shipper,  the  type  of  transportation 
service,  the  peak  day.  average  day  and 
annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  CNG 
and  is  summarized  in  the  attached 
appendix.  CNG  states  that  the  gas 


would  be  transported  from  various 
receipt  points  on  its  system  to  various 
interconnections  between  CNG  and 
certain  local  distribution  companies  and 
pipelines. 

Comment  date:  February  21. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Shipper  name  (type) 


Peak  day. 

average  day. 

annual  Dm 


Receipt 
pomts 


Delivery  points 


Service  type 


Related  docitet. 
Stan  up  date 


1  Brooklyn  Interstate  Natural  Gas 
Corpora  tKjR 

2  Appalachian  Gas  Sales .; 


3.  Woodward  Marketing,  inc. 
4  Goetz  Energy  Corporation 
5.  Delhi  Gas  Pipeline  Corp ._ 


20,000 

3,179 

1.160,335 

3.500 

3,402 

1.241,730 

2,500 

50 

18.250 

5,000 

213 

77.745 

100,000 

40,000 

14,600,000 


'0 
'D 
•B 
«B 


'Tennessee. 

•  Tranaco 

•NYSEG. 

•NYSEG 

*  Tranaco.. 


Interrupttile.. 
Interruptitite- 
lnlemjptit>(e„ 
Intamjptible.. 
imerri^ititM.. 


ST91 -5521 -000. 
11-16-90 

ST91 -5522-000. 
11-16-90. 

8T91 -4396-000. 
11-3-90 

ST91 -4397-000, 
11-9-90 

ST91 -4400-000, 
11-1-90. 


'  Various  Interconnects  between  Texas  Eastern  Transmission  Corporation  and  CNG. 

•  Tennessee  Gas  Pipeline  Company. 

*  Transcontinental  Gas  Pipeline  Corporatioa 

♦  Vanous  receipt  points  m  WV/PA/NY. 

•  New  York  State  Electnc  &  Gas  Corporation. 


3.  ANR  I^peline  Co. 

[Docket  Nos.  CP91-«0»-000  and  CP91-807- 
0001 

January  7. 1991. 

Take  notice  that  on  January  4. 1991. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center,  Detroit  Michigan 
48243,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  5  5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of  two 
shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-532-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  These  prior  notice  request!  are  not 
consolidated 


shipper,  the  type  of  transportation 
service,  the  appropnate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  armual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  ANR 
and  is  summarized  in  the  attached 
appendix. 

Comment  date:  February  21,  1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed) 

Shipper  name  (type) 

Peak  day 
average  day 
annual  Dm 

1 ' 

Receipt  points 

Delivery  points 

Contract  date,  rale        n^„,^  ,.   ,^ 
scneome.  servK^           f^^^^^^f' 
type              ,       Stan  up  date 

CP91-«06-000 
(1-4-91) 

CP  91-807-000 
(1-4-91) 

Morgan  Stanley  Capttal 
Group  Inc.  (Marketer) 

Rna  Oil  and  Chemical 
Company  (Marketer). 

101,825 

101.070 

36,890.550 

25,000 

25,000 

9,125,000 

VarxxM 

Offshore  Louisiana 

Various 

Offshore  Louisiana  ..  _ 

1 

7-3-90  rrs.             ST91 -5455-000 
intemiptible                 11-7-90 

9-26-90.  rrs.               ST91 -5456-000 
IntemjptiWe                 1 1  -6-90 

4.  United  Gas  Pipe  Line  Co. 

Pocket  Nos.  CP91-765-000.  CP91-766-00a 
CP91-767-0(»,  CP91-768-000,  and  CP91 
000] 

January  7. 1991. 

Take  notice  that  on  December  28, 
1990,  United  Gas  Pipe  Line  Company 
(Applicant),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  the  above 


referenced  dockets  prior  notice  requests 
pursuant  to  §  8  157.205  and  284.223  of  the 
76&-       Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 


requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 


•  These  prior  notice  requests  are  not 
consolidated. 
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servio.  th«  ■ppropriate  tmiuporlaUon 
rate  tchedule.  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
•ervice  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  i  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 


Applicant  and  Is  summarized  in  the 
a  nached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportaUon 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 


and  coodihona  of  the  refereoced 
transportation  rate  schedules. 

Comment  date:  February  21. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  no.  (data  IHed) 


CP9T-7W-O00 
(12-2S-90) 

CP»1-r«6-000 
(12-2a-«0) 

CP»t-7«7-O0O 
(12-2»-M| 

Ci>91-7M-000 
(12-2S-aO) 

CP91-7W-000 
(12-2»-»» 


Shipper  name 


Omo«o  Pipeline  Company.  Inc. 
Coast  ene»w  Qioup... 


Eastm  Qm  TraoenMSion  Com- 
pany 

EquiWM*  naaoxaai  Marketing 
Company. 

Canactan  OcodenW  o«  Califor- 
nia. Inc 


Peak  day  * 

average  day 
annual 


2.(M0 

2.060 

751.900 

30.900 

30,900 

11^78,500 

144.200 

144.200 

52.633.000 

257,500 

257,500 

93,967.500 

515,000 

515,000 

187.975.000 


Recent* 
points 


lATX 


lA. 


lAOtA,TX. 
MS 

LA.OtA,TK 

MS,OTX 

lAOLA. 

TX.MS.  AL 


Delivery  pomts 


X 


IXTX 
LA.  MS 


LA.AL.R, 
MS.  TX 

LA.TXMS, 
OTX 

IATX,I«S, 
AUFL 


Start  up  <M*  rMB 
ictiedule  sennce 

type 


n-2ft-90.  ITS, 
lntemjptit>le. 

11-ia-ao.  ns. 

trterruptitjle. 

10-26-90.  ITS. 
imerrvptible. 

10-23-90.  ITS. 
InlemjptAM. 

12-04-90,  ITS. 
Inierruptit>te. 


RetaieO  •  docket 
contract  date 


ST91-S8e»-000 
10-30-90 

ST»1-5a27-000 
10-30-90 

ST91-6565-OO0I. 
10-4-90 

ST»1-566t-000; 

10-12-90. 

ST9t-6a2B-000. 
10-23-90. 


:  8S;rrS;2S^  "^  Texa.  «• -«-n  a.  OCA  and  OT^^ 
•MiSnT  dS3lV.ho*n.  I20<lay  transportation  «er«ce  was  reported  «  .1 


5.  Northwest  Pipeline  Corp. 

[Docket  No.  CP91-78O-000| 
January  7, 1991 

(1)  Take  notice  than  on  December  31, 
199a  Northwest  Pipeline  Corporation 
(Northwest!.  295  Chipela  Way.  Salt  Lake 
City,  Utah  84158.  filed  in  Docket  No. 
CP91 -780-000.  an  abbreviated 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  and  part 
157  of  the  Federal  Energy  Regulatory 
Commissions  Regulations  for  an  order 
granting: 

(1)  A  certificate  of  public  convenience 
and  necessity  authorizing  Northwest  to 
construct  and  operate,  at  an  estimated 
total  project  cost  of  about  $448  million. 
approximately  627  miles  of  new  loop 
and  replacement  pipeline  in  29  nidjor 
segments,  approximately  89  miles  of 
existing  mainline  requalified  for  higher 
operating  pressures,  up  to  172,615,  ISO 
horsepower  of  additional  compression 
at  21  sites,  and  related  upgraded 
facilities  at  existing  compressor  and 
meter  stations,  in  ordur  to  expand  its 
existing  transmission  system  capacity 
on  its  mainline  and  major  laterals 
primanly  to  accommodate  534,007  Dlh 
per  day  of  new  firm  service  under  34 
executed,  long-term  service  agreements; 

(2)  Permission  and  approval  to 
abandon  portions  of  its  Klamath  Falls 
Lateral  and  portions  of  existing 
compression  and  metering  faciliUes  that 
are  proposed  to  be  upgraded; 


(3)  A  certificate  of  public  convenience 
and  necessity  authorizing  a  928  Dth  per 
day  increase  in  firm  sales  to  one 
existing  customer,  the  City  of 
Enumclaw: 

(4)  A  certificate  of  public  convemence 
and  necessity  authorizing  the 
reallocation  of  existing  firm  daily 
delivery  obligations  among  various 
delivery  points  for  Washington  Natural 
Gas  Company  and  Intermountain  Gas 
Company,  and 

(5)  Any  waivers  of  the  regulations 
required  to  allow  self-implemented 
transportation  for  system  expansion 
shippers  under  Northwest's  blanket 
transportation  certificate  for  the 
respective  terms  of  the  expansion 
transportation  agreements,  without 
being  subject  to  the  existing  prior  notice 
and  protest  procedures. 

Further.  Northwest  requests  that  any 
certificate  order  issued  herein  explicitly 
address  and  reach  a  finding  that  the 
public  convenience  and  necessity  will 
be  served  by  the  treatment  of  the 
proposed  project  costs  and  revenues  on 
a  roUcd-in  basis  in  future  rate 
proceedings  (i.e.  Northwest  requests 
pregranted  authorization  for  rolied-ln 
rale  treatment  for  iU  expansion  project). 

Finally.  Northwest  requests  the  use  of 
expedited  notice  and  review  procedures 
leading  to  a  preliminary  determination 
on  non-environmental  issues  by  April  1, 
1991,  and  a  final  order  by  December  31. 
1991,  so  that  this  system  expansion 


project  can  be  completed  and  placed  in 
service  by  December  31. 1992. 

Northwest  has  not  yet  filed  an 
application  for  certificate  authority  to 
operate  its  San  Juan  Basin  Pipeline  built 
under  NGPA  Section  311  to  provide  a 
connect  between  Northwest's  system 
and  that  of  El  Paso.  Service  for  three  of 
Northwest's  expansion  shippers  require 
blanket  transportation  deliveries  at 
Blanco.  New  Mexico,  to  the  terminus  of 
the  San  Juan  Basin  Pipeline.  For  ultimate 
delivery  to  these  shippers,  downstream 
transportation  on  the  San  )uan  Bagm 
Pipeline  would  be  anticipated. 
Northwest  expects  to  file  an  application 
with  the  Commission  for  iU  San  Juan 
BQsin  Pipeline  soon. 

Northwest  states  that  it  help  and 
open-season  which  provided  a  non- 
discriminatory opportunity  for  all 
potential  customers  to  make  long-term 
commitments  for  firm  service  which 
would  subsequently  be  made  available 
by  means  of  an  appropriately  designed 
system  facility  expansion.  That  process 
resulted  in  34  long-term  firm  contracts 
with  S.'.  expansion  customers  for  534,007 
Dth  per  day  increase  in  firm  sales 
contract  demand,  while  the  remaining 
customers  requested  transportation 

service. 

The  following  table  summarizes  tlie 
services  to  be  provided  by  Northwest 
under  33  blanket  transportation  service 
agreements  upon  completion  of  the 
proposed  system  expansion: 
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Rate  Schedule  TF-I:  New  Expansion  Transportation 


1  WasNngton  Natural.. 
2.  Soutfiwest  Gas  - 


3  Norttiwest  Natural . 

4  CP  National 

5.  Sierra  Pacific 

6  Intermountam  Gas 

7  Oty/Ellensboro.  WA.. 

6  Cyanco 

9  Eagle  Picher 

10.  GoW  FiekJs 

11  Basic,  Inc _ 

12 


Harrah's  Ck* 

13.  Harvey's  Resort  Hotel 

14  Desert  Palace.  Inc 

1 5  United  Engine  and  Machine . 

16  H^h  Siena  Hotel.. 

17  Boeing 


18.  Simpson  Paper  (Tacoma) 

18a.  Simpson  Paper 

19.  James  River _ 

20.  Domtar  Gypsum „.,,..,. 

21  RosetHjrg  Forest 

22.  Columbia  Ahjminum 

23.  Onion  Pacific  Fuels 

24.  BP  Resources  Canada . 
25  Chevron.  USA 


26.  Husky  Gas  Marketing 

27.  Thermal  Exploration _. 

28  Williams  Gas  Marketing. ..„ 

29.  Texaco  Gas  Marketing 

29a.  Texaco  Gas  Marketing.... 

30  Pacific  Interst 

31.PGT _„ 

Total 


Producer 
PnxJucer 
Producer. 
Producer. 
Marketer. 
Marketer. 
.  Marketer. 
Interstate 
_J  Interstate 


Since  above  described  services  are 
subject  to  Rate  Schedule  TF-1,  the 
initial  rates  will  be  Northwest's  existing 
open-access  transportation  rates. 
However,  Northwest  states  that  given 
the  magnitude  of  the  projected  first  year 
revenue  deficiency  of  approximately  $69 
million  which  would  result  from  it 
putting  the  proposed  system  expansion 
facilities  into  service  at  the  existing 
rates,  it  plans  to  file  a  rate  case  to  make 
new  rolled-in  rates  effective 
immediately  upon  (or  shortly  after)  the 
in-service  date  of  its  system  expansion 
project. 

Northwest  proposes  to  finance  the 
construction  cost  of  its  system 
expansion  with  short-term  bank 
borrowings.  Northwest  proposes  to 
convert  the  short-term  bank  borrowings 
to  an  appropriate  mix  of  long-term  debt 
and  equity  which  will  provide  an  overall 
corporate  capital  structure  of 
approximately  45%  long  term  debt  and 
55%  equity. 

Northwest  states  that  eleven  of  the 
expansion  transportation  agreements 
involve  deliveries  to  Northwest's 
existing  interconnect  with  Paiute 
Pipeline  Company's  (Pauite's)  interstate 
line  at  Northwest's  Nevada  Reno  Meter 
Station  near  the  Idaho/Nevada  border. 
Northwest  states  that  Pauite's  existing 
firm  capacity  to  transport  gas  from 


Northwest  is  approximately  equal  to 
Northwest's  existing  delivery  obligation; 
therefore,  Pauife  probably  will  need  to 
pursue  an  appropriate  expansion  of  its 
interstate  line  in  order  to  move  all  of  the 
additional  expansion  volumes  from  the 
Northwest  to  the  downstream  delivery 
points.  Northwest  states  that  it 
understands  that  Pauite  has  held  an 
open-season  to  identify  shippers 
interested  in  firm  service  on  a  pipeline 
expansion.  Northwest  states  that  Pauite 
intends  to  file  a  certificate  application 
for  authority  to  expand  its  systems  to 
provide  a  level  of  service  that  it 
considers  to  be  economically  justified. 
Northwest  states  that  the  Pauite 
expansion  would  complement 
Northwest's  proposed  expansion  but 
should  not  be  considered  as  a  necessary 
prerequisite. 

Northwest  states  that  at  least  one  of 
the  system  expansion  shippers  with  a 
delivery  point  to  El  Paso  will  rely  upon 
the  additional  capacity  proposed  by  El 
Paso  in  its  pending  expansion  filing  in 
Docket  No.  CP90-2214-000.  Further, 
Northwest  states  that  the  three 
expansion  transportation  agreements 
with  Southwest  Gas,  Union  Pacific  and 
Texaco  include  total  new  deliveries  of 
up  to  100  Dth  per  day  at  Northwest's 
Blanco  New  Mexico  interconnect  with 
El  Paso.  Northwest  states  that 


Southwest  Gas  has  firm  contracts  with 
El  Paso  to  move  its  gas  and  Union 
Pacific  IS  in  El  Paso's  queue  for  firm 
service  on  El  Paso's  expansion  project 
filed  under  Docket  No.  CP90-221 4-000. 
Northwest  states  that  it  assumes  that 
Union  Pacific  and  Texaco  will  be  able  to 
secure  downstream  transportation  on 
either  El  Paso  or  Transwestem.  The 
Blanco,  New  Mexico,  interconnect  will 
be  placed  in  service  upon  the 
completion  of  construction  of 
Northwest's  San  )uan  Basin  Pipeline,  an 
extension  of  Northwest's  mainline  from 
Ignacia.  Colorado  to  Blanco.  At  Blanco, 
Northwest  will  interconnect  with  El 
Paso  and  ultimately  with  the  new 
pipeline  proposed  by  Transwestem  in 
Docket  No.  CP90-2294-000.  Northwest 
projects  completion  of  the  San  Juan 
Basin  Pipeline  under  section  311  of  the 
NGPA  in  January  1991.  but  has  not  yet 
filed  with  the  Commission  for 
conversion  of  such  facilities. 

Northwest  states  that  the  facilities 
which  it  proposes  to  install  are 
necessary  to  accommodate  all  of  its 
existing  and  pending  firm  service 
obligations  plus  the  534.007  Dth  per  day 
of  additional  firm  contract  demand 
proposed  herein.  Further,  Northwest 
avers  that  the  proposed  facility 
expansion  will  correct  certain  capacity 
constraints  on  its  major  laterals  and  will 
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enhance  the  flexibility  and  reliability  of 
Northweat'i  system  to  the  benefit  of  its 
existing  customers. 

The  Commission  advises  all 
interested  parties  that  its  Staff  intends 
to  hold  a  technical  conference  in  this 
application  to  discuss  any  issues 
requiring  Commisaion  review  that  are 
raised  by  the  application  or  by  any 
interventions  or  comments  in  this 
docket  The  technical  conference  will  be 
held  on  February  14, 1991. 

Comment  date:  |anuary  2a  1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
Standani  Paragrmpha 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commiaaion.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  Intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commisaiona  Rule*  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulationa  under  the  Natural 
Gaa  Act  (18  CFR  157.10).  AH  protests 
filed  with  the  Commiaaion  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  proteatants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
furisdictlon  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  bearing  will  be  held 
without  further  notice  before  the 
Commiaaion  or  its  designee  on  this  filing 
if  no  motion  to  intervene  ia  filed  within 
the  time  required  herein,  if  the 
Commisaion  on  Ita  own  review  of  the 
matter  finda  that  a  grant  of  the 
certificate  ia  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  ia  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believea  that  a  formal  hearing  is 
required,  further  notice  of  such  heanng 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  4S  days  after  the 
issuance  of  the  Instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commisaiona  Procedural  Rules  {18 
CFR  305.214)  a  motion  to  intervene  or 


notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cosbell 
Secretary. 
[FR  Dot  91-854  Filed  1-14-91;  8:45  am) 

MUJNa  COOC  •7t7-OMt 


(OockM  No.  RPB9-2S1-01 1} 

AMMma-TennessM  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gaa  Tariff 


January  8,  1991 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  ("Alabama- 
Tennessee")  on  December  28, 1990 
tendered  for  filing  revisions  to  ita  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1 
in  order  to  conform  its  tariff  with  the 
Interim  settlement  approved  by  the 
Commission  in  its  orders  issued  on 
October  5. 1990  and  December  17. 1990 
in  this  proceeding  ("Interim 
Settlement").  Alabama-Tennessee 
proposes  that  these  tariff  sheets  be 
made  effective  as  of  June  1, 1990  and  as 
otherwise  hidicated  in  its  fifing. 

Alabama-Tennessee  states  that  the 
sales  rates  under  the  Interim  Settlement 
beginning  with  First  Substitute  22nd 
Revised  Sheet  Number  4  to  be  made 
effective  November  1, 1990,  reflect  a  rate 
reduction  associated  with  the 
elimination  from  Alabama-Tennessee's 
jurisdictional  cost  of  service  of  certain 
South  Mississippi  faalities  in  the 
amount  of  $457,747  %vhich  the 
Commission  permitted  Alabama- 
Tennessee  to  abandon  by  its  September 
21. 1990  order  issued  in  Docket  No. 
CP9O-805-000  (52  F.E.R.C.  (CCH) 
\  91,268  (1990)).  Alabama-Tennessee 
states  that  although  this  rate  reduction 
for  these  sales  rates  ia  not  required 
under  the  terms  of  the  Interim 
Settlement  it  is  required  under  the 
terms  of  the  comprehensive  settlement 
filed  in  this  proceeding  on  October  1, 
1990  now  pending  before  the 
Commission  By  making  this  reduction 
at  this  time,  Alabama-Tennessee 
Intends  to  provide  its  sales  customers 
with  additional  savings  during  the 
wii.ler  heating  season. 

Alabama-Tennessee  slates  that  copies 
of  the  filing  were  served  upon  Alabama- 


Tennessee's  jurisdictional  customers 
and  Interested  public  bodies  and  all 
persons  on  the  Commission's  official 
service  list  In  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE, 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  15. 1991.  Protests 
will  be  considered  by  the  Commisaion  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedmg. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubHc  inspection- 
Lois  D.  Cashell. 


Secretary. 

[FR  Doc.  91-872  Filed  1-14-81;  845  amj 

BtUJNa  COOC  »717-»1-« 


(Docket  No.  T0»1-3-«  1-000) 

Bayou  Interstate  Pipeline  System; 
Proposed  Change  In  Rates 

January  8, 1991- 

Take  notice  that  on  December  28. 
199a  Bayou  Interstate  Pipeline  System 
(Bayou)  tendered  as  part  of  its  FERC 
Gas  Tarift  Original  Volume  No.  1. 
(Tariff)  Twenty-Second  Revised  Sheet 
No.  4  to  be  effective  February  1, 1991. 

The  proposed  tariff  sheet  is  filed 
pursuant  to  the  Purchased  Gas  Cost 
Adjustment  provisions  contained  in 
section  15  of  Bayou's  tariff.  Bayou  states 
that  a  copy  of  this  filing  is  being  mailed 
to  Bayou's  jurisdictional  customer  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  tp 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission 
(Commission).  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  in 
accordance  with  §§  385.214  and  385.211 
of  the  Commissions  regulationa  All  such 
motions  or  protests  must  be  filed  on  or 
before  January  15. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Ar.y  person  wibhing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  pubhc 

inspection. 

Lois  0.  Casheli, 

Secretary. 

[FR  Doc.  91-860  Filed  1-14-91:  8:45  am) 

BILUNO  COOC  (717-Ot-M 

[Docket  No.  TQ91-1-22-001] 

CNG  Transmission  Corp.;  Proposed 
Changes  In  FERC  Gas  Tariff 

January  a  1991. 

Take  notice  that  CNG  Transmission 
Corporation  (CNG),  on  December  26. 
1990,  pursuant  to  section  4  of  the 
Natural  Gas  Act  part  154  of  the 
Commission's  Regulations,  the 
Cor  Tiission  Order  of  November  30, 
19..0,  and  section  12  of  the  General 
Terms  and  Conditions  of  CNG's  tariff, 
filed  the  following  revised  tariff  sheet  to 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff: 

Sub  3rd  Revised  1st  Revised  Sheet  No.  31 

In  compliance  with  the  order  of  the 
Commission,  CNG  increased  the  RQ/CD 
commodity  rate  by  0.86  cents  and 
decreased  the  RQ/CD  D-1  rate  by  13 
cents  as  compared  to  those  found  in  the 
original  filing.  Other  rates  changed 
correspondingly. 

In  its  Annual  PGA  (Docket  No.  TA90- 
1-22-000,  et.al.).  CNG  was  granted  a 
one-year  limited  waiver  of 
§  154.305(b)(1)  to  allow  "as-billed" 
flowthrough  of  producer  demand 
charges  for  the  four  contracts  that  have 
such  demand  provisions. 

In  the  original  filing  in  this  docket 
CNG  sought  similar  waiver  for  an 
additional  seven  contracts  that  have 
producer  demand  charge  provisions. 
Such  waiver  was  denied  in  the 
aforementioned  order.  Thus.  CNG  has 
reclassified  the  producer  demand 
charges  related  to  these  seven  contracts 
from  D-1  costs  to  commodity  costs. 

CNG  states  that  copies  of  the  filing 
were  mailed  to  CNG's  sales  customers, 
and  interested  state  commissions.  CNG 
states  that  copies  of  the  filing  are 
available  during  regular  business  hours 
at  CNG's  main  office  in  Clarksburg, 
West  Virginia. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  15, 1991.  Protests 
will  be  considered  by  the  Commission  In 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc.  91-«61  Filed  1-14-91;  8:45  am) 

BILUNQ  COOC  «717-0t-« 

[Docket  No.  RP8»-9a-0141 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

January  8, 1991. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG"),  on  December  20, 
1990,  tendered  for  filing  the  following 
tariff  sheets  to  revise  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Third  Revised  Sheet  No.  eiGll.l 
Second  Revised  Sheet  No.  eiGl2-C 
Second  Revised  Sheet  No.  61G12-D 
Second  Revised  Sheet  No.  61G12-E 
First  Revised  Sheet  No.  eiGl2-F 

CIG  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Orders  issued  in  these  dockets  and  that 
the  filing  constitutes  a  semiarmual 
adjustment  filing  as  defined  by  ClG's 
FERC  Gas  Tariff  Specifically,  the  filing 
reflects  the  current  payment  status  of 
CIG's  affected  customers  and  includes 
work  papers  detailing  these  payments 
as  well  as  accrued  interest  payments 
made  by  CIG  to  its  affected  customers. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
these  proceedings  affected  state 
commissions  as  well  as  all  of  CIG's  firm 
sales  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211 
(1990).  All  such  proteste  should  be  filed 
on  or  before  January  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  ah^eady  parties  to  Uiis 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  91-863  Filed  1-14-91;  &-45  amj 

BUJNO  COOC  tM7-*1-« 


(Docket  No.  RP9 1-24-00 1  ] 

Colorado  Interstate  Gas  Co.;  Tariff 
Filing 

January  8. 1991. 

Take  notice  that  on  December  28, 
1990,  Colorado  Interstate  Gas  Company 
("CIG"),  tendered  for  filing  the  following 
tariff  sheets  to  its  FERC  Gas  Tanff. 
Original  Volume  Nos.  1  and  3: 

Original  Volurr>€  No.  1 

Substitute  Original  Sheet  No.  45.1 

Original  Volume  No.  3 

Substitute  Original  Sheet  No.  97C 
Substitute  First  Rewsed  Sheet  No.  98 

CIG  states  that  the  purpose  of  this 
filing  is  to  comply  with  Ordering 
Paragraph  (A)  of  the  Commissions 
December  13. 1990.  order  in  Docket  No. 
RP91-24-000  requiring  CIG  to  file 
revised  tariff  sheets  within  15  days  to 
remove  the  shipper  and  purchaser 
liability  language  originally  included  in 
the  above-hsted  tariff  sheets. 

CIG  states  that  copies  of  the  filing 
were  served  on  each  person  designated 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilator>'  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211 
(1990).  AH  such  protests  should  be  filed 
on  or  before  January  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter,  Copies  of  this 
fiUng  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casbell 
Secretary. 
[FR  Doc  91-866  Filed  1-14-91;  8:45  amJ 
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[Docket  No.  RP90-108-007] 

Columt>ia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  8, 1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  December  31, 199a  tendered  for  filing 
the  following  changes  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of 
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December  1.  1990 

Second  Substitute  Sixth  Revised  Shcft  Nos 
28  through  nC 

lanuary  I.  1991 

Eighth  Revised  Sheet  No«.  26  IhroMjjh  28C 
Th«  bMtent  filing  U  being  made  to 
comply  with  the  conditions  specified  in 
the  Decamber  7. 1990  Letter  Order 
(Letter  Ordef )  issued  in  Docket  No. 
RP90-108-005.  et  aL  In  the  motion  rate 
filing  to  which  the  Letter  Order 
pertained.  Columbia  requested  a  waiver 
of  the  Commission'B  regulations  in  order 
to  include  the  cost  in  iU  rates  effective 
November  1. 199a  of  certain  "Global 
Settlement  facilities"  which  had  been 
certificated  but  which  were  not  yet  in 
service.  Among  other  things  in  the  Letter 
Order,  the  Commission  granted  a 
conditional  waiver  permitting  Columbia 
to  file  rates  to  be  effect  January  1. 1991. 
to  include  the  costs,  demand  and 
throughput  levels  for  the  Global 
Settlement  facilities  placed  in  service  by 
December  31, 1990.  The  purpoee  of  this 
filing  is  to  restore  the  coats  and 
associated  demand  and  throughput 
levels  for  the  Global  Settlement 
facilities  that  were  not  in  service  on 
October  31. 199a  but  subaequenUy 
placed  in  service  on  or  before  December 
31.1990. 

In  addition  to  the  foregoing.  Columbia 
notes  that  the  tariff  sheets  contained  in 
the  instant  filing  proposed  to  becoma 
effective  January  1. 1991  include  (i)  The 
Gas  Research  Institute  funding  unit 
reflected  in  Columbia's  November  30. 
1990  filing  In  Docket  Nos.  RP9O-120  and 
TM-m-6-Zi-OOO,  (ii)  a  revised  Columbia 
Order  500  volumebic  surcharge 
developed  in  Schedule  S  of  the  instant 
filing,  and  (iii)  revised  purchased  gas 
base  rates  reflecting  Columbia's 
December  1, 1990  Out-of-Cycle  PGA 
purchased  gas  rates.  Finally.  Columbia 
notes  that  the  tariff  sheets  proposed  to 
become  effedire  December  1. 1990  are 
being  filed  solely  to  correct  the 
superceding  sheet  numbers  reflected  in 
Columbia's  December  31. 1900 
compliance  filing  in  this  proceeding. 
Columbia  states  that  copies  of  the 
filing  were  served  upon  the  parties  to 
the  proceeding,  Columbia's  wholesale 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
B25  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  38SJJ14.  38&.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  (anuary  15. 1901.  Protests 
will  be  considered  by  the  Commission  in 


determining  the  appnjpriafe  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoisD.CaabalL 
Secretary. 

[FR  Doc.  91-«87  Filed  1-14-91;  8:45  ami 
HUJNO  COOE  e7l7-«1-« 


(Docket  No*.  T1f91-2-»-00t,  T091-2-33- 
001  and  TM91-3-33-O01 1 

El  Paso  Natural  Gas  Co^  Correcttona 
to  Tarm  Sheets 

January  a.  \9S\. 

Take  notice  that  on  December  2a 
1990.  El  Paso  Natural  Gas  Company  ( "El 
Paso")  filed,  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory 
Commissions  ('Commission") 
Regulations  Under  the  Natural  Gas  Act 
corrections  to  certain  lanff  sheets 
tendered  for  filing  with  the  Commission 
on  November  29, 1990  at  Docket  No. 
TF91 -2-33-000  and  on  November  30, 
1990  at  Docket  Nos.  TQ91-2-33-000  and 
TM91 -3-33-000 

El  Paso  states  that  by  order  issued 
December  14, 1990  at  Docket  No.  RP91- 
26-000,  the  Commission  rejected  certain 
tariff  sheets  and  suspended  certain 
other  tariff  sheets  for  a  full  five  (5) 
months,  to  be  effective  May  17, 1991  in 
heu  of  the  December  1, 1990  date 
requested  by  El  Paso  Such  tariff  sheets 
reflect  an  update  to  El  Paso's  monthly 
fixed  take-or-pay  charge  and  volumetric 
surcharge  to  include  approximately  $58 
million  in  additional  settlement  costs. 
The  Commission  rejected  the  primary 
tariff  sheets  in  which  the  monthly  fixed 
charge  is  based  on  purchase  deficiencies 
and  accepted  and  suspended  for  five 
months  the  alternate  tariff  sheets  which 
allocate  the  monthly  charge  based  upon 
percentages  reflected  in  El  Paso's 
settlement  currently  pending  at  Docket 
No.  RP8ft-44-000.  et  al  The 
Commission's  order  also  suspended 
until  May  17. 1991  the  proposed  increase 
of  10123  per  Dth  in  El  Paso's  volumetric 
surcharge.  As  a  result  of  such 
suspension,  it  is  necessary  for  El  Paso  to 
correct  the  volumetric  surcharge 
reflected  on  the  tariff  sheets  tendered  at 
Docket  No.  TF91-2-33-O00  and  Docket 
Nos.  TQ91-2-a3-000  and  TM91-3-33-000 
to  reflect  the  volumetric  surcharge  of 
$.2630  per  Dth  in  effect  prior  to 
December  1, 1990.  In  addition,  as  a 
result  of  the  suspended  tariff  sheets,  it  Is 
necessary  for  El  Paso  to  repaginate  each 
of  the  tariff  sheets  previously  tendered 


at  Docket  No.  TF91-2-33-000  and 
Docket  Nos.  TQ91-2-33-000  and  TM91- 
3-33-000. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  sales  and 
transportation  customers  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cuhell. 
Secretary. . 
[FR  Doc.  91-875  Filed  1-14-fll:  8:45  «m| 

WLLINQ  COOC  •;i7-«t-«l 


[Oochrt  »»o.  TO9V-a-3*-O0Ol 

Rofida  Qa»  Trarwmlssion  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  8, 1991. 

Take  notice  that  on  December  28. 
1990.  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  the  FERC  Gas  Tariff,  the 
following  tariff  sheets  to  be  effective 
February  1. 1991: 

FERC  Cos  Tariff.  Second  Revised  Volume 
No.l 

Tenth  Revised  Sheet  Na  8 
Socond  Revised  Sheet  No.  150 

First  Revised  Sheet  No.  152 

Second  Revised  Sheet  No.  156 

First  Revised  Sheet  No.  158 

Second  Revised  Sheet  No.  160 

First  Revised  Sheet  No.  225 

First  Revised  Sheet  No.  228 

Second  Revised  Sheet  No.  227 

First  Revised  Sheet  No.  229 

First  Revised  Sheet  No.  230 

First  Revised  Sheet  No.  231 

First  Revised  Sheet  No.  232 

Reason  for  Filing 

FGT  states  that  Tenth  Revised  Sheet 
No.  8  is  being  filed  in  accordance  with 
S  154.306  of  the  Commission's 
Regulations  and  pursuant  to  section  15 
(Purchased  Gas  Adjtistment  Clause)  of 
FGT»  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  to  reflect  an  increase  in 
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FGTs  jurisdictional  rales  due  to  an 
increase  in  its  average  cost  of  gas 
purchased  from  that  refiected  in  its 
Quarterly  PGA  filing.  Docket  No.  TQ91- 
1-34-000  effective  November  1, 1990. 

FGT  further  states  that  projected 
purchase  cost  of  gas  for  the  period 
February  1. 1991  throHgh  April  30, 1991 
represents  an  increase  from  $2.6654/ 
MMBtu  saturated,  as  reflected  in  FGTs 
PGA  filing  in  Docket  No.  TQ91-1-34-000 
effective  November  1. 1990.  to  $2.7530/ 
MMBtu  saturated  in  the  instant  filing. 

FGT  further  states  that  it  has  included 
changes  in  Second  Revised  Sheet  No. 
150.  First  Revised  Sheet  No.  152,  Second 
Revised  Sheet  No.  156,  First  Revised 
Sheet  No.  158  and  Second  Revised  Sheet 
No.  160  to  update  its  Rate  Schedule 
PTS-1  receipt  point  listing  pursuant  to 
§  3.3(a)  of  Rate  Schedule  PTS-1. 

FGT  also  states  that  it  has  included 
changes  in  First  Revised  Sheet  Nos.  225 
and  226,  Second  Revised  Sheet  No.  227, 
and  First  Revised  Sheet  Nos.  229,  230, 
231,  and  232  to  update  its  Index  of 
Entitlements  pursuant  to  section  9  of  the 
General  Terms  and  Conditions  of  its 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  15, 1991.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mvst  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell, 
Secretary 
[FR  Doc  9\-mi  Filfcd  1-14-91;  a45  am) 

BILLING  COO£  6r77-0V* 


No.  57(v)  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

The  above  tariff  sheets  reflected  PGA 
rates  for  the  months  of  February,  March 
and  April,  1991  pursuant  to  the 
Quarterly  PGA  filing  requirements  of 
S  154.304(a)(2)  of  the  Commission's 
Regvilations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  KE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  January  15, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-856  Filed  1-14-91.  8:45  am) 

BILLIN6  COOC  •717-41-I1 


[Docket  No.  TO91-4-51-0001 

Great  Lakes  Gas  Transmission  Co,; 
Proposed  Changes  In  FERC  Gas  Tariff 
Purchased  Gas  Ad)ustment  aause 
Provisions 

January  8, 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  December  28, 1990  tendered  for  filing 
Thirty-Fourth  Revised  Sheet  Nos.  57(i) 
and  57(ii)  and  Twentieth  Revised  Sheet 


[Docket  Ha  RP«»-14-014) 

Inter-City  Minnesota  PlpeOnes,  Ltd,, 
Inc;  Report  of  Otetributicn  of  Refunds 
Paid 

January  8. 1991. 

Take  notice  that  Inter-City  Minnesota 
Pipelines.  Ltd.,  Inc.  ("Inter-City")  on 
December  14, 1990  tendered  for  filing  iU 
Report  of  Distribution  of  Refunds  in  the 
above  proceedings. 

Inter-City  states  that  on  December  4. 
199a  it  rehinded  $139,910.57  to  its 
transportation  customer.  Reftinds  to  its 
sales  customers  of  $422,668.83  were 
adjusted  to  reflect  under-recovered 
balances  remaining  in  Inter-Qty's 
Account  No.  191  after  termination  of 
Inter-City's  sales  service,  resulting  in  net 
refunds  paid  to  Inter-City's  sales 
customers  of  $313,924.83. 

Any  person  desiring  to  protest  said 
filling  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20428.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  AH  such  protests  should  be  filed 
on  or  before  January  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 


proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lots  D.  CasheU, 
Secretary. 

(FR  Doc  91-869  FUed  1-14-91:  8:45  am] 
eajJNO  COOC  srir-tva 


(Docket  No.  TA91-1-1»-003] 

National  Fuel  Gas  Supply  Corp,; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  8, 1991. 

Take  notice  that  on  December  21. 
1990.  National  Fuel  Gas  Supply 
Corporation  ("National")  supplements 
its  Annua!  Purchased  Gas  Adjustment 
( "PGA")  in  the  above-referenced 
proceeding  and  submits  for  filing  First 
Revised  Sheet  No.  5  and  Alternate  First 
Revised  Sheet  No.  5  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No 
1,  to  be  effective  January  1. 1991. 

First  Revised  Sheet  No.  5  reflects  the 
Commission's  rejection  of  Tennessee 
Gas  Pipeline  Company's  ('Tennessee  ") 
volumetric  take-or-pay  surcharge  and 
continued  acceptance  of  5Q-50  cost 
sharing  of  the  fixed  portion  of 
Tennessee's  take-or-pay  cost  recovery. 
In  addition.  National  has  included 
Tennessee's  costs  of  purchasing 
Canadian  gas  according  to  the 
methodology  adopted  in  Order  No.  256. 

Alternate  First  Revised  Sheet  No.  5 
differs  only  in  that  Tennessee's  cost  of 
purchasing  Canadian  gas  reflect  "as- 
billed"  treatment,  as  proposed  by 
Tennessee  in  its  annual  PGA  filed  at 
Docket  No.  TA91-l-e-000. 

The  revised  sheets  supersede 
National's  November  30, 1990  fiUng.  at 
Docket  No.  TA91-1-16-001,  to  reflect  the 
most  recent  base  tariff  rates  and 
pagination  of  National's  current  and 
surcharge  adjustments,  as  reflected  in 
its  November  30, 1990  filing,  remain  and 
are  included  on  both  First  Revised  Sheet 
No.  5  and  Alternate  First  Revised  Sheet 
No.  5. 

Accordingly,  National  requests  that  its 
Primary  and  Alternate  Substitute  39th 
Revised  Sheet  Nos.  4,  submitted  on 
November  30, 1990  at  Docket  No.  TA91- 
1-16-000,  be  disregarded  and  the  above- 
described  Sheet  Nos.  5  be  considered  in 
their  places. 

National  requests  a  waiver  of  the 
Commission's  Regulations,  including  the 
notice  provisions  of  Section  154.22 
thereof,  to  the  extent  necessary  to 
permit  its  revised  tariff  sheets  to  go  into 
effect  on  January  1. 1991. 

In  addition.  National  further  states 
that  copies  of  this  filing  were  served  on 
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National's  jurisdictional  customers  and 
on  the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20428,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  15. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CmImU. 
Secretary. 
[FR  Doc  91-862  Filed  1-14-91;  8:45  am] 

MLLMQ  coot  *717-01-il 

(Dock«t  Na  RP86-136-0111 

National  Fuel  Gas  Supply  Corp.;  Tarift 
Rling 

January  8, 1991. 

Take  notice  that  on  December  19, 
1990.  National  Fuel  Gas  Supply 
Corporation  ("National")  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Thirty-Ninth  Revised 
Sheet  No.  4.  proposed  to  become 
effective  on  December  1. 1990. 

National's  supplemental  filing  is  to 
correct  a  pagination  error  in  the  caption 
of  one  of  its  tariff  sheets  submitted  with 
its  original  compliance  filing,  on 
December  3. 199a  in  the  above- 
captioned  proceeding.  In  all  other 
respects.  National's  tariff  sheet  remains 
the  same. 

National  requests  a  waiver  of  the 
Commission's  Regulations,  including  the 
notice  provisions  of  Section  154.22 
thereof,  to  the  extent  necessary  to 
permit  its  revised  tariff  sheet  to  go  into 
effect  on  the  date  proposed. 

National  states  that  copies  of  this 
filing  were  posted  pursuant  to  i  154.16 
of  the  Commission's  Regulations  and 
copies  were  served  on  the  Regulatory 
Commissions  of  the  States  of  New  York. 
Ohio,  Pennsylvania,  Delaware, 
Massachusetts  and  New  Jersey,  and  on 
all  other  parties  to  these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 


Washington,  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (IB  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc  91-870  Filed  1-14-91;  8:45  amj 
•iLUNO  cooc  arir-oi-M 


[Docket  No.  RP86- 136-01 2] 

National  Fuel  Gas  Supply  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

Januar>'  8, 1991. 

Take  notice  that  on  December  31. 
1990,  National  Fuel  Gas  Supply 
Corporation  ("National")  tendered  for 
filing  Substitute  Second  Revised  Sheet 
No.  5  and  Substitute  Alternate  Second 
Revised  Sheet  No.  5  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
proposed  to  become  effective  on  January 
1, 1991. 

National  states  that  the  purpose  of  its 
filing  is  to  comply  with  section  V  of  the 
Settlement  approved  by  the  Commission 
in  the  above-captioned  proceedings  '  so 
as  to  reflect  an  increase  in  the  amount  of 
costs  for  transportation  and 
compression  of  gas  by  others,  to  be 
booked  in  National's  Account  No.  858 
for  the  12-month  period  ending  October 
31, 1991. 

National  states  that  Substitute  Second 
Revised  Sheet  No.  5  reflects  Tennessee 
Gas  Pipeline  Company's  ("Tennessee's") 
cost  of  purchasing  Canadian  gas 
according  to  the  methodology  adopted 
in  Order  No.  256.  National  also  states 
that  Substitute  Alternate  Revised  Sheet 
No.  5  differs  only  in  that  Tennessee's 
cost  of  purchasing  Canadian  gas  reflects 
"as-billed"  treatment,  as  proposed  by 
Tennessee  in  its  annual  PGA  filed  at 
Docket  No.  TA91-1-9-000. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio.  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 


'  National  Fuel  Gbi  Supply  Corporation.  Docket 
No*.  RPse-l  36-000.  et  at.  (iMued  Novemt}«r  1, 1990] . 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  91-871  Filed  1-14-91;  8:45  am] 

BILLING  COOC  (717-01-11 


(Docket  No.  TQ90-3-27-003] 

North  Penn  Gas  Co.;  Compliance  Filing 

January  8, 1991. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  December  21, 
1990  tendered  for  filing  Substitute  First 
Revised  Sheet  No.  3A  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
letter  order  dated  November  21, 1990,  in 
the  above  referenced  docket. 

The  tendered  tariff  sheet  proposes 
inclusion  of  charges  to  recover  on  an  as- 
billed  basis  standby  charges  imposed  on 
North  Penn  by  one  of  its  upstream 
suppliers,  CNG  Transmission 
Corporation. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  State 
Commissions  shovm  on  the  attached 
service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  15. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  are  on  Ble  witli  the  CommiMion 
and  are  available  for  public  inspection. 
LoU  D.  CmImIL 

Secretary. 

[FR  Doc.  91-857  Filed  l-14-«;  8:45  am] 

StLUNQ  CODE  (717-01-a 

[Docket  Na  TA91-1-5»-001] 

Northern  Natural  Gas  Co;  DhMon  of 
Enron  Corp.;  Purchased  Gas  Cost 
Adjustment  Rate  Change 

January  8, 1991. 

Take  notice  that  on  December  26. 
1990,  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing,  as  part  of  Northern's 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1  (Volume  1  Tariff)  and  Original 
Volume  No.  2  (Volume  2  Tarifll.  the 
following  tariff  sheets; 

Third  Revised  Volume  No.  1 

Sulwtitute  Eighty-Ninth  Revised  Sheet  No.  4B 
Substitute  Fifty-Seventh  Revised  Sheet  No. 

4B.1 
Substitute  Fifteenth  Revised  Sheet  No.  4G 
Substitute  Fifteenth  Revised  Sheet  No.  4G  1 
Substitute  Eighteenth  Revised  Sheet  No.  4G  2 
Substitute  Eighth  Revised  Sheet  No.  67 
Substitute  Seventh  Revised  Sheet  No.  68 

Original  Volume  No.  2 

Substitute  Ninety-Sixth  Revised  Sheet  No.  IC 
Substitute  Fifth  Revised  Sheet  No.  iC.a 
Substitute  Sixth  Revised  Sheet  No.  IE 
Substitute  Seventh  Revised  Sheet  No.  IF 

Such  revised  tariff  sheets  are  required 
in  order  that  Northern  may  place  into 
effect  the  proposed  rates  on  January  1. 
1991  to: 

(1)  Reflect  Northern's  revised  cost  of 
purchased  gas  to  be  experienced  during 
the  1st  Quarter,  1991.  based  on  the  fact 
the  Interim  Gas  Inventory  Charge  (IGIC) 
approved  November  19. 1990  and  was 
effectuated  December  1. 1990.  Such  tariff 
sheets  are  pursuant  to  Paragraph  18  of 
Northern's  Volume  1  Tariff  and 
Paragraph  1  of  Northern's  Volimie  2 
Tariff. 

(2)  Reflect  a  surcharge  to  amortize  the 
underrecovered  commodity  cost  of 
purchased  gas  account  for  the  twelve 
months  ended  August  31. 1990,  pursuant 
to  Paragraph  18  of  Northern's  Volume  1 
Tariff  and  Paragraph  1  of  Northern's 
Volume  2  Tariff. 

(3)  Reflects  the  permanent  waiver  of 

S  154.302{j)  of  the  Regiilations  as  granted 
by  the  Commission  on  September  20, 
1990  to  permit  Northern  to  flow  through 
its  Purchased  Gas  Adjustment  (PGA)  the 
cost  of  hquid  ethane  and/or  ethane 
mixture  injected  into  system  supply. 

(4)  Includes  information  providing 
additional  support  for  data  as  previously 
presented  in  Docket  TA91-1-59,  filed 
November  1, 1990. 


In  the  filing.  Northern  hat  established 
a  ceiling  PGA  rate  of  $2.7515  per  MMBtu 
which  reflects  an  increase  of  t.4061  per 
MMBtu  from  the  approved  4th  Quarter 
1900  ceiling  PGA  rate  of  $2.3707  per 
MMBtu. 

Northern  states  that  since  the 
projection  of  1st  Quarter,  19&1  gas 
purchased  costs  may  not  reflect  the 
level  of  gas  purchased  costs  it  actually 
vrill  experience  in  first  quarter  1991. 
Therefore,  it  may  not  bill  the  commodity 
rates  established  in  its  filing  on  January 
1, 1991.  Instead,  Northern  states  that  it 
will  utilize  its  flexible  PGA  tariff 
mechanism,  if  necessary,  to  reflect  in  the 
commodity  rates  on  January  1, 1991.  the 
estimated  actual  cost  of  purchased  gas 
being  experienced  at  that  time. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.214.  385.211 
(1990),  All  such  protests  should  be  filed 
on  or  before  Jtinuary  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vnll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheD. 
Secretary. 

[FR  Doc.  91-856  Filed  1-14-91;  8:45  am] 
BILUNO  COOC  triT-ei-M 


[Docket  Na  TQ91-3-8-000] 

South  Georgia  Natural  Gas  Co^ 
Proposed  Changes  to  FERC  Gas  Tariff 

Januarys,  1991. 

Take  notice  that  on  December  28, 
1990,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  First  Substitute  Sixty-Eighth 
Revised  Sheet  No.  4  and  Seventh 
Revised  Sheet  No.  43  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  First 
Substitute  Sixty-Eighth  Revised  Sheet 
No.  4  is  being  filed  pursuant  to  the 
Purchased  Gas  Cost  Adjustments  (PGA) 
provision  set  out  in  section  14  of  South 
Georgia's  FERC  Gas  Tariff  and 
represents  an  out-of-cycle  PGA  rate 
adjustment  with  a  proposed  effective 
date  of  January  1, 1991.  Seventh  Revised 
Sheet  No.  43,  Index  of  Purchasers, 
reflects  the  final  maximum  daily 
quantity  levels  submitted  by  South 
Georgia's  customers  as  approved  by  the 


Federal  Energy  Regulatory  Commission 
(Commission)  on  November  21. 1990,  In 

South  Georgia's  Docket  No.  CP90-1661- 
000.  Seventh  Revised  Sheet  No.  43  also 
reflects  the  conversion  by  certain  of 
South  Georgia's  customers  from  firm 
sales  service  to  firm  transportation 
service.  The  proposed  effective  date  for 
Seventh  Revised  Sheet  No.  43  is  January 
1,1991. 

South  Georgia  states  that  First 
Substitute  Sixty-Eighth  Revised  Sheet 
No.  4  reflects  a  revised  Current 
Adjustment  computed  in  accordance 
with  S  154.305(c)  of  Lhe  Commission's 
Regulations.  The  Current  Adjustment, 
which  is  proposed  to  be  in  effect  from 
January  1, 1991  through  March  31. 1991, 
reflects  an  increase  in  jurisdictional 
revenues  of  approximately  $969,000, 
which  is  attributable  to  an  increase  in 
the  demand  component  of  $6.13  per  Mcf 
and  a  decrease  in  the  commodity 
component  of  $.068  per  MMBtu  from 
South  Georgia's  adjusted  October  1990. 
quarterly  PGA  filing  submitted  on 
December  2a  199a  in  Docket  Nos. 
RP89-225.  et  al. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  jurisdictional  purchasers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (J5  385utll  and 
385.214].  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  91-865  Filed  1-14-91;  a45  am) 
BaUNQ  COOC  (717-«1-ll 


[Docket  No.  RPa»-225-011] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

Januarys,  1991. 

Take  notice  that  on  December  28, 
1990,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  the  following  tariff  sheets  to  its 
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FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  with  projjosed  effective  dates  as 
indicated: 


TwiftthMis 


Frst  SubsHtuM  Sixtieth  Re- 
vnod  ShMt  No.  4. 

Frt«  SubsMuM  Sorty.First  Re- 
vised S^M(  No.  4 

Fnt  SubMtule  Sixty-Second 
Revts«l  Sheet  No.  4. 

Second  SubsMule  Sixty-Third 
Revned  Sheet  No.  4 

Second  Substitute  Sixty- 
Fourth  Revised  Sheet  No. 
4. 

Fourth  Substitute  Suty-Fifth 
Revised  Sheet  No.  4. 

Fifth  Substitute  Sixty-Sixth 
Revised  Sheet  No.  4. 

Sixth  Subsiitule  Sixty-Sixth 
Revised  Sheet  No.  4 

First  Subetrtute  Sixty-Seventh 
Revned  Sheet  No.  4 


To  be  effective 


April  1,  1990 
Apnl  1,  1990 
May  1,  1990 
Jdv  1.  1990 
July  1.  1990 

October  1,  1990 
October  1.  1990 
November  1.  1990 
December  1.  1990. 


The  foregoing  tariff  sheets  are 
submitted  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  letter  order 
of  October  29, 1990,  in  Docket  Nos. 
RP89-225-^0  and  TA9Q-1-&-003 
(October  29,  Order).  South  Georgia 
notes  that  First  Substitute  Sixty-Seventh 
Revised  Sheet  No.  4  reflects  the  final 
maximum  daily  quantity  (MDQ)  levels 
between  South  Georgia  and  its 
customers  which  were  approved  by  the 
Commission  on  November  21, 1990,  in 
South  Georgia's  Docket  No.  CP90-1661- 
000  and  the  contract  demand  level 
between  South  Georgia  and  Southern 
Natural  Gas  Company  (Southern)  in 
Southern's  Docket  No.  CP9O-2047-O00 
which  was  approved  by  the  Commission 
on  November  30. 1990.  The  remaining 
tariff  sheets  reflect  only  the  reduced 
MDQ  levels  between  South  Georgia  and 
its  customers.  All  of  the  tariff  sheets  are 
consistent  with  the  Commission's 
October  29  Order  which  accepted  South 
Georgia's  compliance  filing  dated 
August  15, 1990.  in  Docket  Nos.  RP8&- 
225-010  and  TA90-1 -8-003.  South 
Georgia  also  included  working  papers 
which  support  the  inclusion  of  the 
subject  rates  in  each  of  the  tariff  sheets 
as  well  as  Schedules  Gl,  G2  and  Ql 
where  appropriate. 

South  Georgia  states  that  copies  of  the 
filing  will  be  served  upon  all  of  South 
Georgia's  purchasers,  interested  state 
commissions  and  interested  parties  as 
well  as  all  parties  of  record  in  the 
subject  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 


Washington,  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  lanuary  15, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc  91-868  Filed  1-14-91;  8:45  am] 

BILLING  COOE  (717-01-11 


[Docket  No.  ER91-201-0001 

Southern  California  Edison  Co.;  Filing 

|anuar>'  8, 1991. 

Take  notice  that  on  December  17. 
1990,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
Rate  Schedules  R-6.1.  R-6.2  and  R-6.3 
for  Service  to  Southern  California  Water 
Company  (FERC  Rate  Schedule  33).  and 
a  Settlement  Agreement  between  Edison 
and  Southern  California  Water 
Company  (SCW  Settlement  Agreement), 
containing  Rate  Schedules  R-7.0  and  R- 
7.1,  which  are  included  in  appendix  A  of 
the  SCW  Settlement  Agreement. 

Edison  requests  that  Rate  Schedules 
R-6.1,  R-6.2  and  R-6.3  be  accepted  for 
filing  by  the  Commission  as 
amendments  to  Rate  Schedule  R-€.0 
pursuant  to  the  Settlement  Agreement 
between  Edison  and  the  Cities  of 
Anaheim,  Riverside,  Banning,  Colton. 
Azusa,  the  Arizona  Public  Service 
Company  and  the  Southern  California 
Water  Company.  In  addition,  Edison 
requests  that  the  FERC  approve  the 
SCW  Settlement  Agreement  for  Rate 
Schedules  R-7.0  and  R-7.1  to  be 
effective  on  January  1. 1991  and  January 
1. 1993  respectively. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  January  15, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  fiUng  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  91-873  Filed  1-14-91;  8:45  am] 

BIUINQ  CODE  •717-«1-M 

[Docket  No.  RP91-2»-0021 

Tennessee  Gas  Pipeline  Company; 
Tariff  Filing 

January  8. 1991. 

Tennessee  Gas  Pipeline  Company 
(Tennessee)  hereby  submits  ten  copies 
of  the  following  tariff  sheets  to  be 
included  in  its  FERC  Gas  Tariff: 

Third  Revised  Volume  No.  1 

Substitute  Alternate  First  Revised  Sheet  Nos. 
38-42.  280.  281 

Tennessee  stales  that  the  purpose  of 
this  filing  is  to  respond  to  the 
Commission  order  of  December  14, 1990, 
in  the  referenced  docket.  In  addition  to 
the  pagination  changes  on  the  indicated 
tariff  sheets,  the  Commission  also 
requested  certain  additional  information 
regarding  additional  costs  reflected  in 
the  original  filing.  Tennessee  states  that 
the  requested  information  regarding 
settlement  costs  has  previously  been 
provided  in  other  dockets  for  most  of  the 
costs  and  requests  additional  time  to 
provide  the  information  for  the 
remaining  costs. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  15. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-874  Filed  1-14-91;  8:45  am) 

BILUNG  CODE  •717-01-M 
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[Docket  Nos.  TQ91-2-43-000  and  TII91-4- 
43-000] 

Williams  Natural  Gas  Co.;  Proposed 
Ctianges  In  FERC  Gas  Tariff 

January  8.1991. 

Take  notice  that  Williams  Natural 
Gas  Company  (WGN)  on  December  28. 

1990  tendered  for  filing  First  Revised 
Sheet  Nos.  6,  6A  and  9  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1. 

WNG  states  that  pursuant  to  the 
t>urchased  Gas  Adjustment  in  Article  18 
of  its  FERC  Gas  Tariff,  it  proposes  a 
reduction  of  $.0722  per  Dth  in  the 
Cumulative  Adjustment  as  measured 
from  its  last  quarterly  PGA  filing  and 
decreases  in  transportation  fuel  rates 
and  in  gathering  fuel  rates  to  be 
effective  February  1, 1991. 

WNG  states  that  pursuant  to  Article 
26  of  its  FERC  Gas  Tariff,  the  above 
referenced  tariff  sheets  reflect  a  revised 
TOP  Volumetric  Surcharge  for  the 
period  February  1. 1991  through  April  30. 

1991  of  $.0232  per  Dth. 

WNG  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  $S  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  15. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary, 
[FR  Doc.  91-859  Filed  1-14-91;  8:45  amj 

BiUJNO  CODE  S717-01-M 


[Docket  No.  TQ91-2-52-000] 

Western  Gas  Interstate  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  8, 1991. 

Take  notice  that  on  December  28. 
1990.  Western  Gas  Interstate  Company 
("Western"),  pursuant  to  section  4  of  tiie 
Natural  Gas  Act.  the  Commission's 
regulations  thereunder  and  Western's 
FERC  Gas  Tariff,  tendered  for  filing 
proposed  changes  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  The 


proposed  effective  date  for  the  tariff 
sheet  is  February  1, 1991. 

Western  states  that  its  filing  proposes 
changes  to  its  rates  in  accordance  with 
the  terms  of  the  Purchased  Gas 
Adjustment  Clause  of  its  FERC  Gas 
Tariff. 

Western  further  states  that  the 
proposed  changes  provide  for  (1)  A 
decrease  in  the  cost  of  purchased  gas 
under  Western's  Rate  Schedule  G-N  of 
12.43  cents  per  Mcf;  and  (2)  an  increase 
in  the  cost  of  purchased  gas  under 
Western's  Rate  Schedule  G-S  of  2.46 
cents  per  Mcf. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  15. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 
(FR  Doc.  91-882  Filed  1-14-91;  8:45  am) 

BILUNO  CODE  C717-01-M 


EKVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3897-51 

Notice  Of  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee-Lead  Acid  Battery 
Recycling  Rule 

As  required  by  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  we  are  giving  notice  that  the 
first  meeting  of  the  Advisory  Committee 
to  negotiate  a  rule  to  recycle  lead  acid 
batteries  will  be  held  on  January  30, 
1991  from  10  a.m.  to  4  p.m.  in  the  Board 
Room  of  the  American  Society  of 
Association  Executives.  1575  Eye  Street. 
NW.,  Washington.  DC. 

The  purpose  of  the  meeting  is  to 
consider  information  on  the  status  of 
lead  acid  battery  recycling,  to  generate 
issues  for  the  committee  to  discuss  and 
to  begin  discussion  of  these  issues. 


The  meeting  is  open  to  the  public 
without  advance  registration. 

Persons  needing  further  information 
on  substantive  aspects  of  the  rule  should 
call  Nancy  Laurson.  Office  of  Toxic 
Substances.  U.S.  EPA,  (202)  382-7363. 
Persons  needing  further  information  on 
administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contact  Deborah  Dalton,  EPA 
Regulatory  Negotiation  Project.  (202) 
382-5495  or  the  Committee's  facilitator, 
John  McGlennon.  (617)  742-8228. 

Dated:  January  10. 1991. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division. 
Office  of  Policy,  Planning  and  Evaluation. 
[FR  Doc.  91-1052  Filed  1-14-91;  8:45  am] 
BtLUNO  cooc  (sao-so-ii 


FARM  CREDIT  ADMINISTRATION 

Final  Order  Barring  Claims, 
Discharging  and  Releasing  the 
Receiver,  James  Larson,  and 
Cancellation  of  the  Charter  of  Farm 
Credit  Corporation  of  America 

agency:  Farm  Credit  Administration, 
action:  Notice.  


On  December  20. 1990.  the  Chairman 
of  the  Farm  Credit  Administration  Board 
executed  a  Final  Order  bamng  claims 
discharging  and  releasing  the  Receiver, 
James  Larson,  and  cancelling  the  charter 
of  the  Farm  Credit  Corporation  of 
America.  The  text  of  the  Final  Order  is 
set  forth  below: 

Final  Order  Barring  Claims,  Discharging 
and  Releasing  the  Receiver.  James 
Larson,  and  Cancellation  of  the  Charter 
of  the  Farm  Credit  Corporation  of 
America 

Whereas,  following  a  December  6, 
1989  resolution  of  the  Board  of  Directors 
of  the  Farm  Credit  Corporation  of 
America  (FCCA)  to  voluntarily 
hquidate,  the  Farm  Credit 
Administration  (FCA)  appointed  James 
C.  Larson  as  Receiver  of  the  FCCA 
effective  the  close  of  business  January 
31, 199a  and 

Whereas,  all  claims  against  the 
Receiverships  have  been  paid;  and 

Whereas,  all  the  remaining  assets 
have  been  distributed  to  the 
shareholders;  and 

Whereas,  the  FCCA  has  been  audited 
and  examined,  and  the  accounts  of  the 
FCCA  for  the  period  January  31, 1990, 
through  the  date  of  this  Order  have  been 
approved;  and 

Whereas,  the  Final  Report  to  the 
Shareholders  of  the  FCCA  has  been 
approved  by  the  FCA  for  distribution  to 
the  shareholders; 


1598 


/  VoL  56,  No.  10  /  Tuesday.  January  15.  Iflgl  /  Notices 


Now.  Therefcjre,  it  is  Hereby  Ordered 
That: 

1.  All  claiou  of  creditors  and 
shareholders  and  of  any  other  persons 
and/or  entities  against  the  FCCA.  or,  to 
the  extent  arising  out  of  the  actions  of 
the  Receiver  in  cairjing  out  the  Plan  of 
Liquidation  of  the  FCCA.  as  approved 
by  the  FCA  on  January  19, 1990.  against 
James  C.  Larson,  Receiver,  are  forever 
discharged,  and  the  commencement  of 
any  action,  the  employment  of  any 
prorcss.  or  any  other  act  to  collect, 
recover,  or  offset  any  such  claims  are 
hereby  forever  barred. 

2.  The  Receiver,  James  C.  Larson,  is 
he.-^by  finally  discharged  and  released 
from  all  responsibility  or  Hability  to  the 
FCA  or  any  other  person  or  entity 
arising  out  of,  related  to,  or  in  any 
manner  connected  with  the 
administration  and  liquidation  of  the 
FCCA  during  the  period  January  31, 
1990.  through  the  date  of  this  order. 

3.  The  charter  of  the  Farm  Credit 
Corporation  of  America  is  hereby 
cancelled. 

Signed:  December  20. 199a 
Farm  Credit  Administration  Boa.-d. 
Harold  B.  Steel. 
Chairman. 

Dated;  Januarys,  195n 
Curtis  M.  Anderson. 

Secretary.  Farm  Credit  Admini strati  cm  Board. 
[PR  Doc  91-B15  Filed  1-14-81;  8;45  am] 

■KUNO  CODE  (7W4V4I 


FEDERAL  UARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucenae 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1964  (46  U.S.C.  app.  1718 
and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission. 
Washington.  DC  20S73. 
Martha  Mendivil.  10233-35  NW.  9th  St. 

Cr.,  #205,  Miami.  FL  33172.  Sole 

Proprietor 
Almcrop  Project  Transport.  Inc..  1235 

North  Loop  West  suite  liza 

Houston.  TX  77008 
Officers:  Wolfgang  Anderson. 

President,  Christine  Lilley. 

Secretary 
Seavray  Export  Consultants.  601  S.  Iroto 

St..  suite  1409.  Los  Angeles.  CA 


90005,  Jairo  Robert  Mendez.  Sole 

Proprietor 
EEC  (America)  Inc..  3915  102nd  Street. 

LTglewood,  CA  90301 
Officers:  Seiko  Orita.  President, 

katsnmi  Takashima.  V.  President/ 

Secretary/Director.  Kiyoshi  Uehara. 

Chief  Financial  Officer 
A.V.  Reilly  IntemaUonal  Ltd..  4625  N. 

Scott  St..  Ste.  219,  Schiler  Park,  IL 

60176 
Officers:  Anne  V,  Reilly,  President, 

Laura  Degroot  Vice  President 
Camisco  Intematicnal  Custom  House 

Brokers  Inc.,  125  Franklin  Ave.. 

Valley  Stream,  NY  llStJO 
Officers:  Louis  J.  DeMarco,  PrL-sident. 

Carol  A.  DeMarco.  Vice  President. 

Ffcdric  Mosher  (Rick).  Secretary 
Sam  Young  Transporlalion  Inc.,  14  East 

Wesley  St.,  South  Hackensack.  NJ 

07606 
Officers:  Joon  Yoon.  President.  Ui  C 

Choe.  Director,  Byoung  Woo  Lee. 

Vice  President 
Stonegate  Shipping  Inc^  100  Alan  Loop, 

Staten  Island,  NY  10304 
Officers:  Kurt  Heinrich  Borcherding. 

President.  Christa  Margarete 

Borcherding,  Vice  President 
Victory  Van  Lines,  Inc.,  357  Targee 

Street,  Staten  Island.  NY  10304 
Officers:  James  S.  Simpson,  President/ 

Director,  Barbara  Simpson.  Vice 

President,  James  Shea,  Treasurer/ 

Director 
Encore  Forwarding,  Inc.,  Building  75 

suite  240,  No.  Hanger  Rd..  JFK  Infl. 

Airport.  Jamaica,  NY  11430 
Officer  Teresa  K.  Saccone.  President 
Tradewinds  Shipping  Corp.,  149-21 

177th  St.,  Jamaica.  New  York  11434 
Officers:  Richard  Weinsfock, 

President/Director,  Linda  Caruso. 

Vice  President/Secretary/Director 
Professional  Cargo  Services,  Inc..  dba 

Pro  Cargo.  16559  Air  Center  Blvd.. 

Houston.  TX  77032 
Officers:  Richard  Thomas  Pudlo, 

President  Mitzi  Minix  Pudlo.  Vice 

President/Secretary 

Dated  January  9, 1991. 

B>'  the  Federal  Maritime  Commiision, 
Joseph  C  Polking. 
Secretary. 
[FR  Doc  91-878  Filed  1-14-91;  &45  am] 

BIIXJNa  CODE  CTW-Ot-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  R  svlew 
January  9, 1991. 
BACKGROUND: 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(«)  by  the  Board  of  Governors 


of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authority,  as  per  S 
CFR  1320.9  (0MB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 

Public. 

FOR  FXIRTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer  Frederick  J.  Schroeder, 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC 
20551 (202-452-3829) 

OMB  Desk  Officer  Gary  Waxman. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budgt't,  New  r.xecutive  Office 
Building,  Room  3208,  Washington,  DC 
2j503  (202-395-7340) 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with 
revisions,  of  the  following  report 

Report  title;  Report  of  Selected  Deposits 

in  Foreign  Branches  Held  by  U.S. 

Addresses 
Agency  form  number:  FR  2050 
OMB  Docket  number  7100-0068 
Frequency.  Weekly 
.reporters:  Foreign  branches  of  U.S. 

banks  and  of  Edge  and  Agreement 

corporations 
Annual  reporting  hours:  7,020 
Estimated  Bver.?ge  hours  per  response: 

2.25 
Number  of  respondents:  60 
Small  businesses  are  rot  affected 

General  description  of  report: 

This  information  collection  is 
authorized  by  law  (12  U.S.C.  248(a).  355. 
461).  Individual  respondent  data  are 
exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552  (b)(4),  (b)(8)). 

This  report  collects  data  from  a 
selection  of  foreign  branches  of  U.S. 
banks  on  overnight  Eurodollar  deposits 
held  by  U.S.  nonbank  residents.  Data 
are  used  in  construction  of  the  monetary 
aggregates  and  analysis  of  liability 
management.  A  revision  in  the  panel 
selection  criteria  wrill  reduce  the  size  of 
the  panel  by  approximately  13  percent. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  9, 1991. 

William  W.  WUes. 

Secretary  of  the  Board. 

[FR  Doc  91-889  Filed  1-14-61;  8:45  amj 

WLUNG  COOC  UIIMII-II 


First  Pinellas  Financial  Group,  Ine^  at 
aU  Fonnations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Compwiles 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
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under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
4, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President),  104 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  Pinellas  Financial  Group,  Inc., 
Pinellas  Park.  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Pinellas,  Pinellas  Park. 
Florida,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President).  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  FSB  Bancorp,  Wever,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  67.6  percent  of  the  voting 
shares  of  Farmers  Savings  Bank,  Wever, 
Iowa. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice 
President),  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Prism  Croup.  Inc.,  Hamilton, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Hamilton  Bank, 
Hamilton,  Missouri. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President),  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Park  Cities  Bancshares.  Inc., 
Dallas.  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Park  Cities  Corporation. 
Wilmington,  Delaware,  and  thereby 


Indirectly  acquire  First  National  Bank  of 
Park  Cities,  Dallas,  Texas. 

2.  Park  Cities  Corporation, 
Wilmington.  Delaware:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Park  Cities.  Dallas, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1991. 
William  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc  91-886  Filed  1-14-91;  8:45  am) 

BILUNG  CODE  UIO-OI-M 


Lewis  R.  Frame,  Sr.,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  m  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  January  29, 1991. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President),  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Lewis  R.  Frame,  Sr,  Honeybrook, 
Pennsylvania;  to  acquire  United 
National  Bancorp.,  Chambersburg, 
Pennsylvania,  and  thereby  indirectly 
acquire  Unitas  National  Bank, 
Chambersburg.  Pennsylvania.  Federal 
Reserve  Bank  of  Chicago  (David  S. 
Epstein,  Vice  President)  230  South 
LaSalle  Street,  Chicago,  Illinois  60690: 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President),  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  GNB  Bancorporation  Employee 
Stock  Ownership  Trust,  Grundy  Center, 
Iowa;  to  acquire  0.0536  percent  of  the 
voting  shares  of  GNB  Bancorporation, 
Grundy  Center,  Iowa,  and  thereby 
indirectly  acquire  Grundy  National 
Bank.  Grundy  Center,  Iowa. 


C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President),  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 

1.  Anthony  Baraga,  to  acquire  an 
additional  2.26  percent  of  the  voting 
shares  of  Merchants  4  Miners 
Bankshares.  Inc.,  Hibbing.  Minnesota, 
and  thereby  indirectly  acquire 
Merchants  &  Miners  State  Bank  of 
Hibbing.  Hibbing.  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice 
President).  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Sarah  Welch  Young.  Paradise 
Valley.  Arizona;  to  acquire  an  additional 
0.09  percent  of  the  voting  shares  of 
Citizens  Bancshares  Co..  Chillicothe. 
Missouri,  for  the  total  of  11  56  percent 
and  thereby  indirectly  acquire  Citizens 
Bank  4  Trust  Company.  Chillicothe. 
Missouri,  and  First  Bank  of  Maryville. 
Maryville.  Missouri. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street  Dallas.  Texas  75222; 

1.  A.  Lamar  Smith.  Springhill, 
Louisiana;  to  acquire  an  additional  38.02 
percent  for  a  total  of  48.72  percent  and 
Michael  A.  Harmon.  Spnnghill, 
Louisiana,  to  acquire  an  additional  12.18 
percent  of  the  total  14.94  percent,  of  the 
voting  shares  of  Citizens  Bankshares  of 
Springhill.  Inc.,  Springhill,  Louisiana, 
and  thereby  indirectly  acquire  Citizens 
Bank  &  Trust  Company,  Springhill. 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  9. 1991. 
William  W.  WUes. 
Secretary  of  the  Board. 
[FR  Doc.  91-887  Filed  1-14-91;  8:45  amJ 

BILUNO  CODE  WKM)!-!! 


Marshall  A  llsley  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  apphed  under  S  225  23  (a1(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


1540 


Federal  Register  /  Vol.  56.  No.  10  /  Tuesday.  January  15.  1991  /  Notices 


The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applicaticn  has  been  accepted  for 
processing,  if  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  uf 
Governors  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefiu  to  the  pubhc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
6S  undue  concentration  of  resources, 
decreased  or  unfair  compttitjon. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Febmary  4, 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President),  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Marshall  8r  IJsley  Corporation. 
Milwaukee,  Wisconsin;  to  acquire 
indirectly  through  its  subsidiary  Mil 
Data  Services,  Inc.,  Milwaukee, 
Wisconsin,  to  data  processing  activities 
of  a  Provident  Bank  of  Maryland. 
Baltimore,  Maryland,  and  thereby  to 
engage  in  data  processing  activities 
pursuant  to  {  22S,25{b)(~)  of  the  Board  » 
Regulation  Y.  Comments  on  this 
application  must  be  received  by  January 
29,1991. 

2.  Northern  Slates-Financial 
Corporation.  Waukegan,  Illinois;  to 
acquire  First  Federal  Bank,  FSB,  a 
Federal  Savings  Bank.  Waukegan. 
Illinois,  and  thereby  engage  in  operating 
a  savings  association  pursuant  to 

S  225.25(b)(9);  and  its  wholly-owned 
service  corporation.  Lake  County 
Service  Corp..  Inc.,  Waukegan.  Illinois, 
pursuant  to  {  225.22(a)(2). 

Board  of  Governors  of  the  Federal  Reserve 
System,  [anuary  9, 1991. 
WUliam  W.  WUes. 

Secretary  of  the  Board. 

(FR  Doc.  91-838  Filed  1-14-4J1;  8;45  am) 

BILUNQ  COOC  t310-01-M 


OEPARTMENT  OF  THE  iNTERIOH 

Bureau  of  Land  Management 
( UT-02O-O1 -4320-02-24 1 A 1 

Salt  Lake  District;  Grazing  Advisory 
Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice.    

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pubhc  Law  92-403  that 
the  Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  on  Februarj'  20, 
1991.  The  meeting  will  begin  at  10  a.m. 
at  the  Salt  Lake  District,  Bureau  of  Land 
Management  Office,  at  2370  South  2300 
We.st,  Salt  Lake  City.  Utah. 

The  purpose  of  the  meeting  will  be  to: 
(1)  Review  range  improvement  projects 
and  (2)  Develop  recommendations  to 
deal  with  drought  impacts  on  pubhc 
rangelands. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meeting  between  10:30 
a.m.  and  11  a.m..  or  file  a  written 
statement  for  the  Boards  consideration. 
Those  wishing  to  make  statements  to 
the  Board  are  requested  to  contact 
Glade  Anderson  at  (801)  977-4300  by 
February  15th  so  that  adequate  time  can 
be  included  on  the  agenda. 
Deane  H.  Zeller, 
Sc!t  Lake  District  Manager 
[PR  Doc.  91-809  Filed  1-14-91;  8:45  am] 

NLUNQ  COOE  4310-00-II 


Bureau  of  Reclamation 

Continued  Development  of  the 
Columbia  Basin  Project,  Washington 

AGENCY:  Bureau  of  Reclamation 

(Interior). 

action:  Notice  of  Intent  to  Prepare  a 

Supplement  to  Draft  Environmental 

Impact  Statement  (PES  89-19). 

SUMMARY:  Pijrsuant  to  section  102{2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Reclamation 
(Reclamation)  plans  to  prepare  a 
supplement  to  the  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
continuation  of  the  orderly,  phased 
development  of  the  authorized  Columbia 
Basin  Project  (DES  89-19).  The  DEIS 
was  filed  with  the  Environmental 
Protection  Agency  September  20, 1989. 
Comments  were  accepted  until 
December  31. 1989.  A  public  hearing 
was  held  in  four  sessions;  One  each  at 
Pasco,  Moses  Lake,  Spokane,  and 
Seattle,  Washington,  on  November  27, 
28,  29  and  30, 1990,  respectively.  The 


supplement  to  the  DEIS  will  focus  on 
three  areas  that  DEIS  reviewers  pointed 
to  as  needing  additional  coverage:  (1) 
Mitigation  for  Columbia  River 
anadromous  fish.  (2)  specific  on  project 
fish  and  wildlife  plans,  and  (3)  potential 
impacts  to  Lake  Roosevelt.  No 
additional  scoping  meetings  are  planned 
for  the  preparation  of  the  supplement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  J.  James,  Regional 
Environmental  Officer,  Bureau  of 
Raclamation  (Attcnticu;  Pr^i-lSO). 
Federal  Building  and  U.S.  Cou-'thouse, 
Box  043,  550  West  Fort  Street,  Boise,  ID 
83724.  telephone:  (208)  334-1207  or  V;. 
Cline  Sweet,  Project  EnvironmentaHst, 
Columbia  Basin  Project,  Bureau  of 
Recla-mation,  32  C  Street  NW.,  P.O.  Box 
815.  Ephrata.  WA  98823.  telephone:  (509) 
754-0209. 

SUPPLEMENTARY  INFORMATION:  The 
Columbia  Basin  Project  is  a 
multipurpose  development  located  in 
east-central  Washington.  Construction 
of  the  project  began  with  allocation  of 
funds  for  Grand  Coulee  Dam  in  1933. 
Since  then,  approximately  333  miles  of 
main  canals,  1,993  miles  of  laterals,  and 
over  3,500  miles  of  drains  and 
wasteways  have  been  constructed. 
Irrigation  water  service  is  currently 
available  to  about  556,800  acres  in 
platted  farm  units  within  the  project, 
with  538,600  acres  of  the  original 
authorized  project  yet  to  be  developed. 

The  DEIS  evaluated  the  effects  of 
providing  irrigation  water  to  Columbia 
Basin  Project  lands  not  yet  served. 
Three  alternatives,  including  no  action, 
were  considered.  The  two  action 
alternatives  are:  (1)  Complete  the 
Columbia  Basin  Project  as  authorized  by 
providing  irrigation  service  to  an 
additional  538,600  acres  in  phases,  with 
the  first  phase  to  serve  172.900  acres 
over  a  14-year  period  and  a  future  phase 
to  serve  the  remaining  365,700  acres 
over  a  subsequent  24-year  period;  and 
(2)  expand  the  project  on  a  more  limited 
scale  by  providing  irrigation  service  to 
approximately  87,000  acres  of  land  east 
of  the  existing  East  Low  Canal  over  a  5- 
year  period.  The  second  alternative  is 
the  proposed  action. 

The  supplement  to  the  DEIS  is 
expected  to  be  completed  and  available 
for  review  and  comment  by  June  1991. 
Anyone  interested  in  further  information 
reg;Hrding  the  supplement  should  contact 
Mr.  Douglas  James  or  Mr.  W.  Cline 
Sweet  at  the  addresses  cited  above. 

Dated:  January  9, 1991. 
Joe  D.  Hall, 

Deputy  Commissioner 
[FR  Doc.  91-902  Filed  1-14-91;  8:45  am] 

BILUNQ  CODE  «110-08-« 
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INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-€  (Sub-No.  313)] 

Burlington  Northern  Railroad  Co.— 
Abandonment— tn  Daniets  and  Vaffey 
Counties,  MT;  Findings 

The  Commission  has  issued  a  decision 
authorizing  Burlington  Northern 
Railroad  Company  (BN)  to  abandon  its 
48.4-mile  line  of  railroad,  between  MP. 
99.60  ne£ir  Scobey  and  MP.  148.00  near 
Opheim,  in  Daniels  and  Valley  Counties, 
MT.  The  decision  will  become  effective 
February  14, 1991  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
apphcant  no  later  than  January  25, 1991. 
The  following  notation  thall  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer. 
"Rail  Section,  AB-OFA".  Any  offer 
previously  made  must  be  remade  within 
this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  part  1152. 

Decided:  December  21, 1990. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Phillips,  CommissioDers  Simmons, 
Emmett.  and  McDonald.  Commissioner 
Simmons  dissented  with  a  separate 
expression. 
Sidney  L  Strickland, 
Secretary. 
[FR  Doc.  91-930  Filed  1-14-91;  8:45  am) 

WUJNO  COOC  703S-01-a 


[Docket  No.  AB-«  (Sub-No.  331X)] 

Burlington  Northern  Railroad  Co.— 
Abandoranant  Exemption — In 
Codington  County,  SO;  Exemption 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon 
its  0.38-mile  line  of  railroad  between 
mileposts  101.42  and  101.80.  near 
Watertown,  Codington  County,  SO. 

Applicant  has  certified  that:  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  Kne  either 


is  pending  with  the  Commission  or  with 
any  U.S.  District  Coiui  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemptioa  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocaUon  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
14, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  isses,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  25, 
1991,*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  4. 1991,  with: 
Office  of  the  Secretary.  Case  Control 

Branch,  Interstate  (Commerce 

Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative: 
Sarah  J.  Whitley.  BurUngton  Northern 

Railroad  Co..  3800  Continental  Plaza, 

777  Main  Street,  Fort  Worth.  TX 

76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 


'  A  stsy  will  be  routinely  nmuri  by  ihe 
CotnraiSBion  in  tho««  proceedingi  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  ol  Energy  uxi 
Environment  in  its  independent  investigatKjn) 
cannot  be  made  pnor  to  the  effectrve  dste  of  tke 
nolic*  ol  exemptioo-  See  ExempCoa  o^Oul-of- 
Service  Rail  Line*  5  LCCad  377  (1889).  Any  entity 
seeking  a  stay  involving  enviroamental  concerns  is 
encouraged  to  file  its  rei^est  as  soon  as  possible  In 
order  to  permit  this  Commisskin  to  revtew  end  set 
on  the  request  before  the  efiective  date  of  this 
exemption. 

»  See  Exempt  of  Rait  Abandoanteni— Offers  ef 
FinOD.  AssiiL.  4  LC.C2d  IM  (1987). 

•  The  Commission  win  accept  a  late- filed  trail  use 
statement  so  Ions  as  it  retains  jarisdictlon  to  do  so. 


will  issue  the  EA  by  January  18, 1901 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219.  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief.  SEE  at  (202)  275- 
7684,  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  bar\king  conditions  will  be 
imposed,  where  appropriate,  la  a 
subsequent  decision. 

Decided:  January  9, 1991. 

By  the  Commission.  David  M.  Konschnili. 
Director.  Office  of  Proceedings. 
Sidney  L  StriddaDd,  )r.. 
Secretary. 
[FR  Doc.  91-931  Filed  1-14-91;  8:45  am) 

BiUJMO  COOC  7«f»-01-ll 


[Rnancc  Docket  Na  317f  1] 

Soutt)em  Railway  Co.— Control 
Exemption — Norfolk  and  Western 
Railway  Co.,  Chaaapeaka  Waatam 
Railway,  ttta  Toledo  Ban  Railway  Co., 
and  Wal>aah  RaMroad  Co.;  Exemption 

Southern  Railway  Company  (SR),  has 
filed  a  notice  of  exempbon  to  control 
through  stock  ownership  Norfolk  and 
Western  Railway  Company  (NW), 
Chesapeake  Western  Railway  (CW).  the 
Toledo  Belt  Railway  Company  (TB),  and 
Wabash  Railroad  Company  (WR). 

Norfolk  Southern  Corporation  (NS),  a 
noncarrier  holding  company,  controls 
through  stock  ownership  SR  and  NW, 
both  class  I  earners,  and  NW,  in  turn, 
controls  through  stock  owraership  CW. 
TR  and  WR.  As  part  of  a  corporate 
.^^structuring,  NS  will  transfer  all  of  the 
issued  and  outstanding  stock  of  NW  to 
SR.  As  a  result  SR  will  obtain  direct 
control  of  NW  and  indirect  control  of 
CW,  TR  and  WR.  SR  will  change  lU 
corporate  name  to  Norfolk  Southern 
Railway  company.  Consummation  was 
expected  to  occur  on  December  31. 199a 

This  is  a  transaction  within  a 
corporate  family  of  the  t>T>e  specifically 
exempted  from  prior  approval  under  49 
CFR  1180.2(dK3)  It  will  not  result  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  thie  corporate  family 
The  proposed  transaction  is  intended  to 
effect  operating  efficiencies. 

To  ensure  that  all  employees  who  may 
be  affected  by  the  transaction  are  given 
the  minimum  protection  afforded  under 
49  use.  10505(gK2I  and  11**7,  the  labor 
conditions  set  forth  in  New  York  Dock 
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I 


/?..'  —Control— Brooklyn  Eastern  Dist.. 
3G0  I.C.C.  60  (1979).  are  imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  fihng  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Nancy  S. 
Fleischman,  Norfolk  Southern 
Corporation.  Three  Commercial  Place, 
Norfolk.  VA  23510-2191. 

Decided:  January  9. 1991 
By  the  Coramission.  David  M.  Knoschnik. 
Director.  Office  of  Proceedings. 

Sidney  L  Stricklaad.  )r.. 

Secretary 

[FR  Doc.  91-929  Filed  1-14-91;  8:45  amj 

MLUNQ  COM  7D3S-01-II 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA) 

In  accordance  with  section 
122(d)(2)(B)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  and  with  Department 
of  Justice  policy,  28  CFR  50.7,  notice  is 
hereby  given  that  on  December  27, 1990, 
a  proposed  Consent  Decree  in  United 
States  V.  Alabama  Power  Company,  at 
ai.  Civil  Action  No.  CIV-90-P-2769-S 
was  lodged  with  the  United  States 
District  Court  Northern  District  of 
Alabama.  Southern  Division.  The 
proposed  Consent  Decree  concerns  the 
reimbursement  by  Alabama  Power 
Company  and  one-hundred  and  three 
(103)  other  defendants  to  the  United 
States  for  response  costs  incurred  by  the 
United  States  in  the  clean-up  of 
hazardous  substances  at  the  Mowbray 
Engineering  Company  Superfund  Site  in 
Greenville,  Alabama.  Under  the  Consent 
Decree,  the  defendants  will  pay  the 
United  States  $1,325,518.27,  within  thirty 
(30)  days  of  entry  of  the  Consent  Decree. 
In  the  event  of  late  payment,  the 
Consent  Decree  provides  for  a  penalty 
of  $100  per  day  for  the  first  thirty  days, 
and  $200  per  day  thereafter.  The  United 
States,  under  the  Consent  Decree,  has 
reserved  claims  against  the  non-de 
minimis  settling  defendants  if 
information  is  received,  or  conditions  at 
the  Site,  not  previously  known  to  the 
United  States,  are  discovered  that  cause 
EPA  to  conclude  that  the  response 
action  taken  at  the  Site  is  not  protective 
of  human  health  and  the  environment. 
The  Settling  Defendants  are  also 
required  to  perform  operation  and 
maintenance  at  the  Site  for  a  period  of 
thirty  (30)  years  for  the  purpose  of 


stabilizing  and  containing  PCB 
contamination  at  the  Site. 

The  Consent  Decree  shall  be  effective 
upon  the  date  of  entry  by  the  court.  The 
Consent  Decree  shall  terminate  upon  the 
United  States'  certification  to  the  court 
that  payment  has  been  made  and 
received.  However,  termination  of  the 
Consent  Decree  shall  not  affect  the 
Covenant  Not  To  Sue  provisions  of  the 
Consent  Decree  or  the  defendants' 
continuing  obligation  to  perform 
operation  and  maintenance  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  Lhe 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Alabama  Power 
Company,  et  al.  (Mowbray  Engineering 
Company  Superfund  Site),  DOJ  Ref.  90- 
11-3-451. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Alabama,  200  Federal  Building,  1800 
Fifth  Avenue,  North  Birmingham, 
Alabama  35203;  the  Region  IV  Office  of 
the  Fjivironmental  Protection  Agency, 
345  Courtland  Street,  NE..  Atlanta, 
Georgia  30365;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street,  NW.,  suite  600. 
Washington,  DC  20004,  202-347-7829.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $32.75  (25  cents  per  page 
reproduction  costs)  payable  to  Consent 
Decree  Library. 

Richard  B.  Stewart. 

Assistant  Attorney  General. 

[FR  Doc  91-852  Filed  1-14-91;  8:45  am] 

BILUNO  CO0£  44t»-01-4l 


NATIONAL  SCIENCE  FOUNDATION 

Committee  Management; 
Establishment 

The  Assistant  Director  for 
Geosciences  has  determined  that  the 
estabhshment  of  the  Special  Emphasis 
Panel  in  Atmospheric  Sciences  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director, 
National  Science  Foundation  (NSF),  by 
42  U.S.C.  1861  et  seq.  This  determination 
follows  consultation  with  the  Conunittee 
Management  Secretariat.  General 
Services  Administration. 


Name  of  Committee:  Special 
Emphasis  Panel  in  Atmospheric 
Sciences. 

Balanced  Membership  Plan: 
Membership  will  be  selected  on  an  "as 
needed  basis  in  response  to  specific 
proposals/applications/sites  to  be 
reviewed.  Members  will  be  selected  for 
their  demonstrated  scientific  and 
engineering  expertise  so  as  to  represent 
a  reasonable  balance  of  capability  in  the 
various  subfield  of  the  proposals  to  be 
reviewed.  Consideration  will  also  be 
given  to  achieving  geographic  balance 
and  to  enhancing  representation  for 
women,  minority,  younger  and  disabled 
scientists. 

Responsible  NSF  Official:  Dr.  Eugene 
Bieriy.  Director  for  Atmospheric 
Sciences,  National  Science  Foundation, 
1800  G  Street  NW..  Washington,  DC 
20550. 

Dated:  January  9, 1991. 
M.  Rebecca  Winkler, 
Committee  Management  Officer 
[FR  Doc.  91-895  Filed  1-14-91;  8:45  am) 

BILUNO  CODE  7S5S-01-W 


Special  Emphasis  Panels;  Notice  of 
Meetings 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting(s)  to  be  held  at  1800  G 
Street,  NW.,  Washington.  DC  20550 
(except  where  otherwise  indicated). 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meetings  is  to  provide 
advice  and  recommendations  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 
review  and  evaluate  proposals  as  part  of 
the  selection  process  for  awards.  The 
entire  meeting  is  closed  to  the  public 
because  the  panels  are  reviewing 
proposals  that  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  the  Government  in  the  Sunshine 
Act. 

CONTACT  PERSON:  M.  Rebecca  Winkler, 
Committee  Management  Officer,  Room 
208,  357-7363. 

Dated:  January  9, 1991. 
M.  RelMcca  Winkler. 

Committee  Management  Officer 
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Specnl  Emphasis  Panel  m  Mecftarucai  »ne  Stnfctural  Systefns... 


*  Al  1800  G  Street.  NW .  Wastwigton.  IX. 
[FR  Doc.  91-894  Filed  1-14-91;  8:45  am) 

BUXmO  COOC  7S55-01 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336] 

Northeast  Nudeer  Energy  Co^ 
Millstone  Nuclear  Power  Station,  Unit 
No.  2  Envlronmentat  Assessment  and 
Finding  of  No  Significant  tmpact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  appendix  J  to 
10  CFR  part  50  to  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee)  for 
the  Millstone  Nuclear  Power  Station, 
Unit  No.  2  located  at  the  hcensee's  site 
in  New  London  County,  Connecticut. 

Environmental  AsseseiDent 

Identification  of  Proposed  Action 

The  licei^see  in  a  letter  dated  June  8, 
1990,  requested  an  exemption  from  the 
requirements  of  10  CFR  50,  section  Ill.A 
and  section  ULC  of  appendix  )  to  the 
extent  that  it  requires  Type  C  (local  leak 
rate)  testing  of  containment  isolation 
valves  in  the  reactor  building  closed 
cooling  water  (RBCCW)  system. 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power  reactors 
as  specified  in  10  CFR  50.54(o)  is  that 
primary  reactor  containments  shall  meet 
the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part  50, 
appendix  J.  Section  IH  of  appendix  J 
contains  three  subsections,  lettered  A 
through  C  each  of  wHhich  specifies 
requirements  for  a  particular  aspect  of 
contairmient  leak  testing.  Sections  III.A 
and  ni.C  are  the  subjects  of  the 
proposed  exemption  request 
Specifically,  section  III.A  identifies 
certain  components  subject  to  the 
requirements  of  section  IILC  and  section 
niC  of  appendix  ]  identifies  leakage 
testing  requirements  (Type  C  Tests)  for 
containment  isolation  valves  that  can 
provide  a  direct  connection  between  the 
inside  and  outside  atmospheres  of  the 
primary  reactor  containment  under 


normal  operating  conditions.  The 
licensee  has  stated  that  the  exen^tion 
would  not  present  an  undue  risk  to  the 
public  health  and  safety. 

The  Need  for  the  Proposed  Action 

The  exemption  is  needed  to  relieve 
the  licensee  of  the  requirement  to 
provide  Type  C  testing  of  the  12 
containment  isolation  valves  of  the 
RBCCW  system  at  Unit  No.  2  of  the 
Millstone  Nuclear  Power  Station. 

Environmental  Impacts  of  the  Proposed 

Action 

The  proposed  exemption  from  the 
requirements  of  appendix  ]  to  10  CFR 
part  50,  sections  III.A  and  Ul.C  involves 
no  changes  in  plant  operation  or  any 
accident  and  thus  involves  no  changes 
in  plant  effluents  or  any  changes  in  the 
use  of  resources.  The  valves  in  question 
are  required  to  be  opened  in  case  of  an 
accident  and  thus  their  leak  tight 
integrity  is  irrelevant.  Since  the 
minimum  design  pressure  of  the  RBCCW 
system  is  60  psig  and  since  the 
maximum  design  pressure  of  the 
containment  during  an  accide:    is  54 
psig,  in  the  event  a  break  of  the  RBCCW 
inside  the  containment,  the  leakage 
through  the  closed  isolation  valves 
would  be  inside  the  containment  and 
thus  provide  no  escape  to  the 
environment.  If  during  an  accident  no 
RBCCW  system  were  operational,  a 
minimum  pressure  of  42  psig  would  be 
maintained.  It  is  unlikely  that  the 
containment  pressure  would  be 
maintained  above  42  psig  very  long  and, 
therefore,  leakage  from  the  containment 
info  the  RBCCW  would  be  minimal  and 
escape  would  be  into  the  enclosure 
building  where  it  would  be  collected. 
Accordingly,  the  Commission  concludes 
that  the  proposed  action  would  have  no 
impact  on  the  environment. 

Alternatives  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  would  be  to  implement  the 
modifications  to  assure  leak-tight 
integrity  of  the  RBCCW  containment 
isolation  valves  in  the  closed  position 
within  the  acceptance  criteria  specified 
in  appendix  ].  As  discussed  above,  since 


there  are  no  environment  impacts 
associated  with  the  proposed  action 
utilizing  the  only  alternative  would  save 
any  envirorunental  costs. 

Alternative  use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  different  from  or  beyond 
the  scope  of  resources  used  during  plant 
operation,  which  were  assessed  in  the 
Final  Environmental  Statement  relating 
to  plant  operation,  dated  June  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  that  supports  the 
proposed  exemption.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  qnahty  of  the 
human  environment.  Accordingfy,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  June  8. 1990.  A  copy  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street.  NW  . 
Washington,  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College.  574  New 
London  Turnpike.  .Norwich  Connecticut 
06360. 

D«ted  at  Rockvilie.  Maryi&nd  this  8tb  day 
of  January.  1991. 
For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolx, 

Director.  Proiect  Directorate  i-4.  Diviston  of 
Reactor Pro/ects— I'll.  Office  of  Nuciear 
Reactor  Heguiatjon 

[FR  Doc  91-905  Filed  1-14-91;  8:45  anal 
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SacranMnto  Munlcipai  UttHty  Dtotrict; 
Envtronmental  Assessment  and 
Findings  of  No  SignHlcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  required  on-site  primary 
property  damage  insurance  requirement 
of  10  CFR  50.54(w)(l)  to  the  Sacramento 
Municipal  Utility  District  (SMUD),  the 
licensee  for  operation  of  the  Rancho 
Seco  Nuclear  Generating  Station 
(RSNGS)  located  m  Sacramento  County, 
California. 

Enviroamental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.54{w)(l)  to  reduce  the  full 
amount  of  required  on-site  primary 
property  damage  insurance.  By  letter 
dated  March  5. 1990.  as  amended 
October  22. 1990.  the  licensee  requested 
an  exemption  to  reduce  the  amount  of 
primary  property  damage  insurance 
from  1.06  billion  dollars  to  30  million 
dollars.  The  reduction  in  the  amount  of 
required  on-site  primary  property 
damage  insurance  is  the  proposed  action 
being  considered  by  the  staff. 

The  Seed  for  the  Proposed  Action 

The  licensee's  March  5. 1990,  letter,  as 
amended  October  22. 1990,  provided 
technical  justification  that  30  million 
dollars  of  primary  property  damage 
insurance  provides  an  adequate  level  of 
coverage  to  return  the  RSNGS  plant  to  a 
condition  ready  for  decommissioning 
following  an  accident  considenng  the 
current  non-operational  condition. 
Granting  the  exemption  request  relieves 
the  licensee  from  the  unnecessary 
financial  burden  of  carrying  insurance 
coverage  of  1.06  billion  as  required  by  10 
CFR50.54(w)(l). 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  affects  only 
the  amount  of  on-site  primary  property 
damage  insurance  coverage  and  does 
not  affect  the  manner  of  normal  facility 
operation  or  the  risk  of  facility 
accidents.  While  the  change  m 
insurance  coverage  may  affect  the 
financial  arrangements  of  the  licensee 
and  have  some  economic  consequence, 
the  possibility  that  the  environmental 
impact  of  licensed  activities  would  be 
altered  by  changes  in  insurance 
coverage  is  extremely  remote.  The  staff 
has  determined  that  a  reduction  in  the 
amount  of  required  on-site  damage 
insurance,  from  1.06  billion  dollars  to  30 


million  dollars  is  commensurate  with  the 
clean-up  cost  associated  with  a 
postulated  accident  while  the  reactor  is 
defueled  and  the  fuel  is  in  the  spent  fuel 
pool.  Thus,  the  reduced  coverage 
authorized  by  the  proposed  exemption  is 
sufficient  to  fund  clean-up  of 
radiological  impacts  associated  with 
any  accident  in  the  defueled  condition. 
In  addition,  the  exemption  in  question 
would  not  authorize  construction  or 
operation,  would  not  authorize  a  change 
in  licensed  activities  nor  effect  changes 
in  the  permitted  types  qr  amounts  of 
radiological  effluents.  Post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously,  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents  or 
occupational  exposures.  With  regard  to 
potential  non-radiological  impacts,  the 
proposed  exemption  does  not  affect 
plant  non-radiological  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternative  with  equal  or 
greater  environmental  impacts  need  not 
be  evaluated. 

The  principal  alternatives  to  the 
exemption  are  to  require  the  licensee  to 
carry  1.06  billion  dollars  of  on-site 
primary  property  damage  insurance  or 
another  amount  greater  than  30  million 
dollars.  However,  the  NRC  staff  had 
determined  that  30  million  dollars  is 
sufficient  to  fund  clean-up  of 
radiological  impacts  associated  with 
any  accident  in  the  defueled  condition. 
Requiring  more  than  30  million  dollars 
would  impose  an  unnecessary  financial 
burden  and  would  not  enhance 
protection  of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
for  the  Rancho  Seco  Nuclear  Generating 
Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 


concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
March  5. 1990,  and  October  20. 1990. 
These  letters  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW.. 
Washington.  DC  and  at  the  Martin 
Luther  King  Regional  Library.  7340  24th 
Street  Bypass.  Sacramento.  California 
95822. 

Dated  at  Rockville,  Maryland  this  January 
8, 1991. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors. 
Decommissioning  and  En  vironmental 
Projects  Directorate.  Division  of  Advanced 
Reactors  and  Special  Projects.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  91-906  Filed  1-14-91.  8:45  am) 

BILLING  CODE  7S90-01-M 


(Docket  No.  50-1921 

University  of  Texas;  Environmental 
Assessment  and  Finding  of  No 
Significant  Environmental  Impact 
Regarding  Proposed  Renewal  and 
Possession-Only  License  for  Facility 
License  No.  R-92 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  License  No.  R-92  for  the 
University  of  Texas  (the  licensee) 
Research  Reactor  located  on  the 
University  campus  in  Austin.  Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

This  Environmental  Assessment  is 
written  in  connection  with  the  proposed 
renewal  date  of  February  12. 1993  for  the 
facility  of  the  University  of  Texas 
Research  Reactor  at  Austin.  Texas,  in 
response  to  an  application  from  the 
licensee  dated  October  19, 1990.  The 
proposed  action  would  also  authorize  a 
possession  only  status  to  the  facility. 

Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
authorize  continued  possession,  but  not 
operation  of  the  facility,  so  that  the 
licensee  can  implement  their 
decommissioning  plan. 

Alternative  to  the  Proposed  Action 

An  alternative  to  the  proposed  action 
that  was  considered  was  not  renewing 
the  license.  This  alternative  would  have 
led  to  possession  of  a  facility  and 
radioactive  material  without 
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authorization  by  law.  This  alternative 
did  not  provide  an  acceptable  way  of 
decommissioning  the  facility  in  a 
controlled,  coordinated  manner.  The 
other  alternative  was  to  renew  the 
license  for  a  period  of  one  year,  but  this 
would  require  license  renewals  on  an 
annual  basis  until  decommissioning  is 
completed. 

Environmental  Impact 

The  reactor  fuel  and  all  special 
nuclear  material  and  source  material 
have  been  stored.  The  remaining 
radioactivity  at  the  facility  includes  the 
fuel,  activated  reactor  components,  and 
source  material  related  to  reactor  start- 
up, reactor  operations  or  experiments. 
There  is  no  potential  for  generation  of 
further  radioactive  materials  at  this 
facility.  The  issuance  of  the  facility 
possession-only  license  until  February 
12. 1993.  allows  the  licensee  to  have  a 
reasonable  time  to  fully  implement  their 
decommissioning  plan  in  accordance 
with  the  Dismantling  Order  that  was 
issued  by  the  Commission  on  March  9, 
1987.  This  time  to  develop  and 
implement  the  decommissioning  plan 
should  lessen  the  environmental  impact, 
in  that,  radioactive  materials  will 
continue  to  be  depleted  by  the  decay 
process  and  the  licensee  should  have  an 
opportxinity  to  better  prepare  for  and 
conduct  the  decommissioning  activities 
thus  further  reducing  the  environmental 
impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  beyond  those  normally 
allocated  for  such  activities. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencie?"  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
Environmental  Assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  this  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for  a 
license  renewal  application  dated 
October  19. 1990.  TTiis  document  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  January  1991. 


For  the  Nuclear  Regulatory  Commigsion. 
Seymour  H.  Weiss, 

Director.  Non-Power  Reactors. 
Decommissioning  and  En  vironmen  tal  Project 
Directorate.  Division  of  Advanced  Reactors 
and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  91-907  Filed  1-14-91;  8:45  am) 

BIUJNO  COOC  7SW-01-M 

[Docket  No.  50-260] 

Tennessee  Valley  Authority; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issurance  of  an  amendment 
to  Facihty  Operating  License  No.  DPR- 
52  issued  to  Termessee  Valley  Authority 
(the  licensee)  for  operation  of  Browns 
Ferry  Nuclear  Plant.  Unit  2  (BFN2) 
located  in  Limestone  County,  Alabama. 
The  licensee  submitted  a  request  for 
an  amendment  by  letter  April  14. 1989  as 
supplemented  by  letters  dated  April  14, 
1989,  January  3a  1990,  and  December  11. 
1990. 

The  amendment  request  proposed 
changes  to  add  license  Condition 
2.C.5(a).  as  well  as  revise  BFN2 
Technical  Specifications  (TS)  sections 
6.5.1.6,  6.5.2.8  and  6.8.1).  The  changes 
would  allow  the  license  to  implement  an 
appendix  R  Safe  Shutdown  as  approved 
by  the  NRC,  under  controls  of  the  BFN2 
TS.  Generic  Letter  86-10  provided 
guidance  for  the  changes. 

On  April  14, 1989,  when  the  Ucensee 
submitted  the  request  for  amendment,  a 
concurrent  submittal  of  the  Appendix  R 
Safe  Shutdown  Program  (the  Program) 
was  made  by  separate  letter.  The 
Program  submittal  was  necessary  to 
support  the  license  condition,  which 
would  be  based  on  a  Safe  Shutdown 
Program  approved  by  the  NRC.  During 
the  course  of  the  NRC's  review, 
concerns  were  raised  pertaining  to  fire 
watch  requirements  for  rooms  not 
protected  by  automatic  detection,  and 
documented  in  a  Safety  Evaluation  (SE) 
dated  November  3, 1989.  An  additional 
submittal  addressing  the  concerns  was 
made  by  the  licensee  on  January  30, 
1990,  however,  the  changes  did  not 
resolve  all  of  the  NRC's  concerns. 
Finally,  a  submittal  of  the  reviewed 
version  of  the  Program  was  made  by  the 
licensee,  which  superseded  the  initial 
Program  submittal.  The  NRC  determined 
that  a  renotice  in  the  Federal  Register 
would  be  needed.  However,  the  No 
Significant  Hazards  Consideration 
Determination  is  not  changed  from  the 


finding  published  previously  on  July  12. 
1989  (54  FR  29413)  as  repeated  below. 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
Implementation  of  these  technical 
specifications  (TS)  provide  consistency 
between  the  operating  license,  the 
Appendix  R  Safe  Shutdown  Program, 
and  the  BFN  Appendix  R  Safe  Shutdown 
Analysis.  These  proposed  changes  are 
administrative  in  nature  and  do  not  alter 
the  intended  function  or  design  basis  of 
any  Safety-related  equipment  as 
addressed  in  the  BFN  Final  Safety 
Analysis  Report  (FSAR). 
Implementation  of  these  changes 
ensures  that  the  Appendix  R  Safe 
Shutdowm  Program  is  maintained  in  a 
manner  consistent  with  NRC  guidance. 
By  maintaining  this  Program  in 
accordance  with  the  proposed  TS.  BFN 
will  ensure  the  equipment  needed  to 
perform  safe  shutdown  in  accordance 
with  the  BFN  Appendix  R  Safe 
Shutdown  Analysis  is  properly 
maintained  and  is  functional  to  meet  the 
requirements  of  10  CFR  part  50 
Appendix  R. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  an 
accident  previously  evaluated.  This  is 
an  administrative  change  which  places 
controls  on  an  approved  NRC  Program. 
These  changes  will  not  eliminate  or 
modify  any  protective  functions  or 
equipment  that  are  required  for  BFN  to 
achieve  and  maintain  reactor  shutdown 
capabilities  as  required  by  10  CFR  part 
50  Appendix  R.  Implementation  of  these 
proposed  changes  will  not  result  in  an 
additional  release  pathway  to  the 
envirormient.  In  developing  the  BFN 
Appendix  R  Safe  Shutdown  Program  an 
analysis  was  performed  in  order  to 
identify  that  equipment  needed  to 
comply  with  10  CFR  part  50  Appendix  R. 
Implementing  this  Program  and  the 
proposed  TS  does  not  negate  the  other 
safety  analyses  or  accident  scenarios  in 
which  BFN  was  licensed  for. 

(3)  The  proposed  changes  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety.  This  proposed 
amendment  is  administrative  and  places 
various  administrative  controls  on  an 
NRC  approved  BFN  Appendix  R  Safe 
Shutdowrn  Program.  Implementing  these 
changes  enhances  the  overall  safety  of 
BFN.  The  program  identifies  that 
equipment  required  by  the  Appendix  R 
Safe  Shutdown  Analysis  to  shutdovm 
the  reactor  in  accordance  with  10  CFR 
part  50  Appendix  R.  In  addition,  it  also 
provides  testing  and  monitoring 
requirements  along  with  compensatory 
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meaaures  if  the  aubject  equipment 
cannot  fulfill  Ita  function.  The  proposed 
TS  allows  BFN  to  change  the  Program 
under  the  guidelines  of  10  CFR  50.59 
which  is  an  approved  industry  practice 
and  consistent  with  NRC  Generic  Letter 
86-10.  Any  changei*  made  under  10  CFR 
50.59  are  required  to  be  submitted  to 
NRC  in  an  annual  report.  This  process 
will  enable  NRC  to  independently  keep 
abreast  with  any  changes  that  may  be 
made. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1934.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
detennination  that  the  request  for 
am.endment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  Ct'R 
50.92,  this  means  that  operation  of  the 
facihty  in  accordance  with  Lhe  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed 
determination  was  published  on  July  12. 
1989  (54  FR  29413] 

Therefore,  based  on  the 
considerations  aa  published  the 
Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubbcation  of  thia  notice  will  be 
considered  in  making  any  fmal 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Servicea. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7;30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington.  DC.  The  filing 


of  requests  of  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  14, 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  pe.son  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Athens  Public 
Library,  South  Street,  Athens,  Alabama. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  llie  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  lhe  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fmancial.  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  prxx;eeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  aa  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 


intervene  which  must  include  i  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
ame.idment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fmal 
detennination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  a  final  determination  is  that  the 
amendment  involves  a  aignificant 
hazarda  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period. 
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provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Frederick  J.  Hebdon  (petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed),  (plant  name),  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hall  Drive,  E11B33, 
Knoxville,  Tennessee  37902,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  14, 1989  as 
supplemented  by  letters  of  April  14, 

1989,  January  30, 1990,  and  December  11, 

1990,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Athens  Public 
Library,  South  Street,  Athens,  Alabama 
35611. 


Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thierry  Rcms, 

Project  Manager.  Project  Directorate  11-4, 
Division  of  Reactor  Projects— l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-904  Filed  1-14-91;  8:45  am) 

MLUNG  CODE  7590-0 1-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
civil  service  rule  VI,  Exceptions  from  the 
Competitive  Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Daley,  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Manage.nent 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
213  on  December  5, 1990  (55  FR  12973). 
Individual  authorities  established  or 
revoked  under  Schedules  A.  B,  or  C 
between  November  1, 1990  and 
November  30, 1990,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30. 1990. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during 
November. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during 
November. 

Schedule  C 

Agency  for  International  Development 

One  Public  Affairs  Specialist  to  the 
Special  Assistant  to  the  Assistant 
Administrator.  Bureau  for  External 
Affairs.  Effective  November  5, 1990. 

Department  of  Agriculture 

One  Staff  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service.  Effective  November  5, 1990. 

One  Confidential  Assistant  to  the 
Director.  Intergovernmental  Affairs. 
Effective  November  21, 1990. 


Department  of  Commerce 

One  Special  Assistant  to  the  Director, 
Office  of  White  House  Liaison.  Effective 
November  1.1990. 

Department  of  Defense 

One  Special  Assistant  for 
International  Security  Programs,  to  the 
Deputy  Under  Secretary  (Security 
Policy).  Effective  November  23. 1990. 

Department  of  Education 

One  Special  Assistant  to  the  Director. 
Intergovernmental  Affairs/Outreach 
Staff.  Effective  November  30. 1990. 

Department  of  Energy 

One  Special  Assistant  to  the 
Secretary.  Effective  November  23. 1990. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  November  21, 1990. 

One  Staff  Assistant  to  the  Deputy 
Administrator.  Federal  Highway 
Administration.  Effective  November  21, 
1990. 

One  Staff  Assistant  to  the 
Administrator.  Federal  Aviation 
Administration.  Effective  November  28. 
1990. 

One  Special  Assistant  to  the 
Administrator.  Saint  Lawrence  Seaway 
Development  Corporation.  Effective 
November  30, 1990. 

Environmental  Protection  Agency 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Water.  Effective 
November  23, 1990. 

Federal  Maritime  Commission 

One  Executive  Assistant  to  the 
Chairman.  Effective  November  19, 1990. 

General  Services  Administration 

One  Confidential  Assistant  to  the 
Regional  Administrator.  National 
Capital  Region.  Effective  November  30. 
1990. 

One  Special  Assistant  to  the  Deputy 
Administrator.  Effective  November  30, 
1990. 

Department  of  Housing  and  Urban 
Development 

One  Deputy  to  the  General  Counsel, 
Effective  November  5, 1990. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Effective  November  21, 1990. 

Interstate  Commerce  Commission 

One  Confidential  Assistant  to  the 
Commissioner.  Effective  November  19, 
1990, 
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Department  of  Labor 

One  Special  Assislanl  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  November  5. 1990. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  November  28, 1990. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Employment  Standards. 
Effective  November  30. 1990. 

Office  of  National  Drug  Control  Policy 

One  Special  Assistant  to  the 
Associate  Director  for  State  and  Local 
Affairs.  Effective  November  19. 1990. 

Office  of  Personnel  Mananfment 

One  Director  of  Volunteer  Activities 
to  the  Director.  Effective  November  5, 
1990. 

Department  of  the  Treasury 

One  Special  Assistant  to  the 
Executive  Director.  U3.  Savings  Bonds 
Division.  Effective  November  28.  isyo. 

United  States  Information  Agency 

One  Special  Assistant  to  the  Director. 
Office  of  Private  Sector  Committees. 
Effective  November  1. 1990. 

One  Special  Assistant  to  the 
Commissioner  General.  SevUle  Expo 
Effective  November  28, 1990. 

Department  of  Veterans  Affairs 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Human  Resources  and 
Administration.  Effective  November  30, 
1990. 

Authority:  5.U  S  C.  3301.  B.O  10555,  3  CFR 
1954-1958  Comp.  P.218. 
CtMHtance  B«try  Newnan, 
Director 
[iH  Doc.  91-1018  Fiied  1-14-91.  8.^15  •m) 

MUJNQ  COOC  UM-OV-M 


PROSPECTIVE  PAYWKMT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday,  January  29-30, 1991.  at  the 
Madison  Hotel,  15th  »  M  Streets, 
Northwest,  Washmgton,  DC. 

The  meetings  on  both  days  will 
convene  with  the  Full  Commission  at  9 
am.  in  Executive  Chambers  1,  2  and  3. 

All  meetings  are  open  to  the  public. 
Donald  A.  Youns, 
Executive  Director 
[FR  Doc.  91-84  Filed  1-14-91:  8  45  am) 

MLUNQ  COOe  M20-aW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«L  Na  34-28754;  File  No.  SR-DTC-90-01) 

Self-Regulatory  Organteatlone;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Clarifying  DTC's  Membership  Criteria 

January  8. 1991. 

I.  Introduction 
On  February  8, 1990,  The  Depository 

Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  '  a  proposed  rule  change  to 
clarify  DTC's  membership  requirements. 
The  Commission  published  notice  of  the 
proposal  in  the  Federal  Register  on 
March  27, 1990.*  No  comments  were 
received.  As  discussed  below,  the 
Comm.ission  is  approving  the  proposal. 

II.  Description 
Under  DTC's  rules,  any  (1)  registered 

broker  or  dealer.  (2)  registered  clearing 
agency,  (3)  registered  investment 
company,  (4)  bank,  or  (5)  insurance 
company  may  apply  for  membership  at 
DTC  DTC's  proposal  sets  forth  a  policy 
statement  that  clarifies  and  interprets 
this  rule.  In  general,  the  policy  statement 
provides  that  applicants  for  membership 
at  DTC  must  demonstrate  that  they  meet 
DTC's  standards  of  financial 
responsibility,  operational  capability 
and  character  on  an  ongoing  basis.  In 
evaluating  whether  its  members 
continue  to  meet  these  standards,  DTC 
relies  on  the  fact  that  oil  of  its 
participants  are  subject  to  federal  or 
state  regulation  relating  to.  among  other 
things,  capital  adequacy,  financial 
reporting  and  recordkeeping,  operating 
performance,  disqualification  from 
employment,  and  business  conduct. 
Pursuant  to  such  regulation.  DTC's 
participants  receive  periodic  regulatory 
examinations  to  assure  their  compliance 
with  these  requirements  and  are  subject 
to  disciplinary  action  if  violations  are 
found. 

The  policy  statement  explains  that, 
because  application  of  DTC's  own 
resources  cannot  provide  an  adequate 
subsbtute  for  this  kind  of  continuing 
regulatory  oversight.  DTC  relies  in  large 
part  on  regulatory  agency  oversight  to 
determine  whether  its  members  continue 
to  meet  DTC's  financial  responsibility, 
operational  capability,  and  character 
standards.  Thus,  the  policy  statement 


concludes  that  unless  an  applicant  for 
membership  is  stibject  to  regulatory 
agency  oversight,  it  will  not  be  eligible 
for  membership  at  DTC* 
Notwithstanding  this  provision, 
however,  DTC  has  represented  to  the 
Commission  that  in  the  event  an 
organization  other  than  those 
specifically  enumerated  in  section  17A 
desires  to  become  a  direct  participant  at 
DTC,  DTC  will  explore  with  such 
organization  the  economic  and 
operational  implications  of  direct 
participation  as  well  aS  how  its 
participation  could  be  structured  to 
comply  with  the  policy  statement.* 

III.  Discussion 

Section  17A  of  the  Act  sets  forth  the 
framework  for  the  admission  of 
p.3r'icipants  to  a  registered  clearing 
agency  and  the  denial  of  such 
admission.^  Specifically,  section  17A 
provides  that,  subject  to  ceriain 
conditions,  the  rules  of  a  registered 
clearing  agency  must  provide  that  any  of 
the  following  may  become  a  participant 
in  such  clearing  agency:  (1)  Registered 
broker  or  dealer  (2)  other  registered 
clearing  agency;  (3)  registered 
investment  company;  (4)  bank;  (5) 
insurance  company;  or  (6)  other  person 
or  class  of  persons  as  the  Commission, 
by  rule,  may  from  time  to  time  designate 
as  appropriate  to  the  development  of  a 
national  system  for  the  prompt  and 
accurate  dearance  and  settlement  of 
securities  transactions.'  Section  17A  = 


'  15  U.SC.  7a»(b)  (1982) 

•  See  SecuntiCT  Exchange  Act  Release  No.  27806 
(March  14, 1980).  55  FR  11270. 
•See DTC  Rule  X 


♦  DTC  recognizes  however,  that  any  person 
designated  by  the  Commission  pursuant  lo  section 
l"A(ti)(J)(BMvi)  «vould  be  eligible  for  admitl,.nce. 
See  letter  from  Richard  B.  Nesson.  General  Counsel. 
DTC,  to  lonalhan  Kallman.  Assistant  Director, 
Division  of  Market  Regalation,  Commission,  dated 
March  13, 1990. 

'  W. 

•  One  of  the  pnncipal  Tinancial  risks  lo  any 
clearing  agency  is  the  potential  for  member  default 
To  protect  against  this  risk,  cleanng  agencies 
establish  certain  financial,  operational  and 
reporting  standards  which  their  members  must  meet 
on  an  ongoing  basts.  For  example,  a  dearir.g  agency 
may  require  its  members  to  maintain  a  certain  level 
of  capital,  prepare  and  submit  audited  financial 
statements  on  a  regular  basis,  or  maintain  a  certain 
level  of  staffing  consisting  of  experienced 
personnel.  See.  e*.  DTC  Rule  2,  section  1. 

Section  17A(b)(3)(A)  of  the  Act  requires  a  cleanng 
agency  lo  have  the  capacity  lo  enforce  its  own 
rules.  To  fulfill  this  requirement,  the  clearing  agency 
generally  must  do  three  things  First,  it  must  monitor 
its  members  on  a  continuous  beais  to  assure  that 
they  continue  to  comply  with  clearing  agency  s 
rules.  Second,  the  rules  of  a  cleanng  agency  must 
provide  that  its  members  will  be  disciplined  for 
failing  to  observe  its  rules.  Finally,  the  clearing 
agency  must  have  in  place  a  fair  procedure  for 
disciplining  those  of  its  members  that  fail  to  meet 
their  obligations  under  its  rules. 
'  See  15  use.  78q-l(b)(3)(B)  (1982). 
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also  recognises,  however, .that  mere 
Btatus-as  one:of  the  foicgaiitg  entities 
may  not.  in-itaelf,  be  Bufftoient  to  qualify 
that  entity  lor  participation  in  a 
registered  oleehng  agency.  Accordingly, 
section  17A  expreaely  peimits  a 
registered  cleanng  agency  to  establish 
standards  of  financial  responfiibility, 
operational  capability,  experience,  and 
competence  for  applicants,  and  allows 
the  clearing  agency  to  deny  admission  to 
applicants  that  do  not  meet  such 
standards.  Thece  standards,  however, 
may  not  be  designed  to  pennit  unfair 
discrimination  in  the  admission  of 
participants.*  In  other  words,  ihese 
standards  must  be  reasonable  in 
relation  to  the  nature  of  the  applicant 
and  must  be  consistently  applied  to  all 
similar  types  of  applicants. 

DTC's  proposal  would  establish  as  a 
genera!  policy  that  applicants  for  access 
to  DTC  services  must  be  subject  to  state 
or  federal  regulation  relating  to,  among 
other  things,  capital  adequacy,  financial 
reporting  and  recordkeeping.  As  such, 
the  proposal  reflects  a  general  statement 
concerning  the  allocation  of  DTC's 
resources:  That  DTC's  participants  must 
be  subject  to  objective  capital  adequacy 
standards  and  third  party  oversight.  The 
Commission  believes  that  this 
allocation,  as  a  general-matter,  is 
consistent  with  the  Act,  hi  light  of  a 
clearing  agency's  obligations  to 
maintain  its  own  Snanoial  responsibihty 
and  to maintatnadequate  safeguards 
against  participant  defaults. 

Nevertheless,  the  statute  imposes  an 
obligation  on  DTC  to  monitor  their 
compliance  with  DTC's  rules,  including 
those  requirements  that  DTC  may 
establish  to  assure  the  operational  and 
financial  capacity  of  its  participants. 
Thus,  although  DTCTOay,  as  a  matter  of 
general  policy,'look  to  state  and  federal 
regulation  as  a  factor  in  determining 
whether  to  grant  initial  or  continuing 
access  to  its  tervicas,  DTC  may  not 
abdicate  to  federal  and  state  regulators 
its  functions  and  obligetions  to  monitor 
its  participants  under  the  Act." 


•  S«WlSU.ftC.  78^1(b)t3HF)  (1882). 

•  AMio««l>«ecSan17A  of  the  Act  dws  not 
prescifb*  tk*  practw  metlmte  a  ottartag  agency 
must  use  to  monitor  its.  members,' eec^n  17(d)of 
the  Act  makes  It  dear  that  a  claaring  agency  may 
not  delegate  its  legulaluiy  iespun8H>lttty  with 
respect  to  naBfaermonltoring  imtna  it  has  fiied  a 
plan  with  the  Comaiiaetap.  Sacha  PMllo«atie»of 
statutory  obligatioaa  may  only  b«  madeaaoag-self- 
regutatory  organizations  end  only  if  the  Commission 
appir>ve«.'theTeellecab«n  of  reeponstbUltiee  In 
acoanlaisee  with  MUkllstad  praoedeies.  See  17 
CFR24ai7d-2<19go).  AoeitliDsly.  alllMwgb  DTC 
may  augment  its  iB«mt>er  monitoring  effort*  by 
analyzing,  for  example,  rvporta  prepared  or 
subMlttedbyrteBieiBheis  to  other regaletory 
agMClee,'  thrftinKtrrefptBetblllty  forauch 
monitoring  efforts  re*la.4«lth  DTC. 


rv. 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTCrproposal  is 
consistent-with  se<ition.l7A'of  the  Act 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  »».of  die  AcfAat  OTCs 
propoaedToie  change,.8R-<0TC<4D401, 
be  and  hereby  is,  approved. 

For  the  Conunission.  by^the  Division  of 
Market  Regulatioa  pursuant  lo  delegated 
authority. 

Mar8«nt  U.  McFariand, 
Deputy  Secretary. 

[PRBoc.  Sl-881  Fikd  1-14-01;  StASan)] 
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Issuer  Delisting:  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  Curtis  industries,  Inc., 
13  Vb%  SenlOf"Sut>ordinafd 
Dsbenturas  Due  February  1, 2002  (FNe 
No. 1-9400) 

January  9, 1S01. 

Curtis  Industries,  Inc.  ('•Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1984  and  rule  12d2-2(d)  promulgated 
thereunderto  withdraw  the  above 
specified  security  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Jnc.  ("AMEX"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  aecurity  from 
listing  and  registration  include  the 
following: 

The  Company  considers  continued 
listhig  and  psgistration  of  the  Senior 
Subordinated  Debentures  on  the  Amex 
unduly  burdensome  because  (Has  of 
November  7, 1900,  there  were  only  11 
registered  holders  of  Senior 
Subordinated  Debentures,  (ii)  since  ihe 
original  issuance  of  the  Senior 
Subordinated  Debentnres.inFebniaryiof 
1987,  trading  volume  has  been^velatively 
low,  and  (iii)  continued  listing  of  the 
Senior  Subordinated  Etebentures  is 
costly  to  the  Company. 

Any  interested  person  may,  on  or 
before  January  31,1991,  submlt-byletter 
to  the  Secretary  of  the  Commissian.-«M 
Fifth  Street  NW.,  Washington,  DC  20549, 
facts  >beBring  upon  •whether  the 
applioalHin'hasiyeen  made  in 
accordance  wtth  the  rules  of  the 
Exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it  will  issue  en  order 
grantingibe  application  after  the  .date 
mentioned  above,  unless  the 


Commission  :dete>miiMeeo,oBderia 
hearing  on  the  matter. 

For  the  Commission,  by  theDivlthjntif 
Market  Rsgulatton.  pwensirttedeWistxt 
authority. 
]«n«tti»fi  G.  Katz. 

Secretary. 

[FR  Doc  91-917  Filed  1-14-ai;  a:4&aml 
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DEPARTMENT  OF  TRAMSPORTATTON 

Notice  of  Applications  for  CacSOcates 
of  Putriic  ConventancaiidNacaaalty 
and  Foreign  Air  Carrlar  Permita  FHad 
Under  Subpart  Q  Durtog  the  Weelt 
Ended  January  4, 1991 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (see  14  CHR 
302.1701  et.seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are-set  forth 
below  for  each  application.  FoUowing 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appiopnate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47g43. 

Date  filed:  December  SI,  1990. 

Due  Dote  for  Answers,  X^nf arming 
Applications,  or  Motion  to  Modify 
Scope:  January  28, 1991. 

Description:  Application  of  Asiana 
Airhnes  Lie,  pursuant  to  section 402  of 
the  Act  and  subpart  Q  of  the 
Regulations  applies  ior  a  foreign  air 
carrier  permit  which  would  authorize 
Asiana  lo  provide  scheduled  foreign  air 
transportation  of-persans.4mperty4nd 
mail  between  points  in  Korea,  on  the 
one  hand,  and  points  m  the  United 
States,  on  the  other  hand. 

Docket  Number  47345. 

Date  filed:  |anuary  3,  T991. 

Due  Date  for  Answers,  Conforming 
Applications,.or  Motion  to  i<4odJfy 
Sffope.-  January  31, 1991. 

Description:  Applioation  of  America 
West  Airlines,  bic,  pursuant  toeection 
401  of  the  Act  subpart^  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  provide  foreign-air 
transportation  betweenaiKhnt  orpoints 
in  the  UnitedLStates. ontheione  band. 
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and  a  point  or  points  in  Australia  and 
New  Zealand,  on  the  other  hand. 
Phyllis  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
(FR  Doc.  91-822  Filed  1-14-31;  8:45  am] 

MUUNOCOOf  «10-t»« 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
4,1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 

Docket  Number:  47339. 

Date  filed:  December  31. 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  TC12  Reso/P  dated 
November  19. 1990,  North  Atlantic-Israel 
Resolutions— R-1  To  R-17 

Proposed  Effective  Date:  February  1. 
1991. 

Docket  Number  47340. 

Date  filed:  December  31. 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  SNATC/1963  dated 
December  19, 1990.  Resolution  015— 
Report 

Proposed  Effective  Date:  March  1. 
1991. 

Docket  Number:  47341. 

Date  filed:  December  31. 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Meet/P  0187  dated 
December  20. 1990.  Reso  015  Meeting- 
Report 

Proposed  Effective  Date:  March  1. 
1991. 

Docket  Number  47342. 

Date  filed:  December  31. 1990. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  Mail  Vote  454  (General 
Increase  from  China)  R-1 
Reso  003h 
Mail  Vote  455  (General  Increase  from 

China)  R-2 
Reso  003 

Proposed  Effective  Date:  January  1. 
1991. 

Docket  Number  47344. 

Date  filed:  January  3, 1991 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  Mail  Vote  457  (TC23 
Construction  Rule — Reso  014a). 

Proposed  Effective  Date:  January  15. 
1991. 

PhyllU  T.  K«ylor. 

Chief.  Documentary  Services  Division. 
[FR  Doc  91-823  Filed  1-14-81:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Servic*  ' 

[DepL  CIrc.  570, 1990  R*v.,  Supp.  No.  4] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Kemper  Reinsurance 
Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  is 
hereby  issued  to  the  following  company 
under  title  31.  sections  9304  to  9308.  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570. 1990  Revision,  on  page 
27354  to  refiect  this  addition: 

Company  name:  Kemper  Reinsurance 
Company  Business  address:  Long 
Grove,  Illinois  60049.  Underwriting 
Limitation: "  $31,270,000.  Surety 
Licenses: '  AL,  AK.  AZ.  AR.  CA.  CO,  CT, 
DE,  DC.  FL,  GA.  ID,  IL.  IN,  lA.  KS.  KY, 
LA,  MI,  MN,  MO,  MT,  NE.  NV.  NH.  NJ, 
NM,  OH,  OK,  OR.  PA,  RI,  SD,  TN,  TX. 
UT,  WA.  WV.  WI.  Incorporated  in: 
Illinois. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch. 
Finance  Division.  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227. 
telephone  (FTS/202)  287-3921. 

Dated:  December  5. 1990. 
Mitchell  A.  Levioe. 

Assistant  Commissioner  Comptroller, 
Financial  Management  Service. 
[FR  Doc.  91-901  Filed  1-14-81;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Legal  Interpretation  of  tt>e 
General  Counsel-Precedent  Opinion 
98-90,  EligibUity  for  Waiver  of 
Indebtedness 

agency:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 


veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claim  matters.  It  is 
being  published  to  provide  the  public, 
and.  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — may 
a  veteran's  spouse  who  purchased  a  VA 
owned  property  with  a  VA  vendee  loan 
where  the  veteran  was  neither  a  title 
holder  of  the  property  nor  an  obligor 
under  the  obligation  to  VA  secure  a 
waiver  of  a  debt  relative  to  that  loan 
under  the  provisions  of  38  U.S.C. 
3102(b)? 

EFFECTIVE  DATE:  December  4. 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jay  D.  Farris.  Chief.  Law  Library. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2159, 
SUPPI^MENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Prec.  9ft-90, 
Eligibility  for  Waiver  of  Indebtedness, 
requested  by  Chairman.  Board  of 
Veterans  Appeals,  is  as  follows: 

Held:  A  spouse's  eligibility  to  secure  a 
waiver  of  a  loan  indebtedness  pursuant 
to  38  U.S.C.  S  3102(b)  is  derived  through 
the  veteran's  eligibility.  To  be  eligible 
for  such  a  waiver,  the  veteran  must  be 
liable  on  the  indebtedness.  Absent  such 
eligibihty  by  the  veteran,  the  spouse 
would  not  be  eligible  independently  to 
secure  a  waiver  of  the  debt  pursuant  to 
section  3102(b).  The  Secretary's 
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discretionary  authority  to  grant  waivers 
of  debts  arising  under  the  home  loan 
program.  38  U.S.C.  S  1820(a)(4). 
however.may  be  exercisnd  in  situattions 

of  this  nature. 

Dated:  January  &  1991. 
Raoul  L  CaiToU, 

General  Counsel. 

[FR  Doc.  91-843  Filed  1-14-81;  8:45  am] 
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Summary  of  Legal  Interpretation  of  tiie 
General  Counsel-Precedent  Opinion 
9»-90,  Benefits  under  38  U^C.  351  for 
HIV  Infection  Acquired  Through  Blood 
Transfusion 

AOENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  Involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 
employees  in  future  claims  matters.  I»  is 
being  pubhshed  to  provide  the  public, 
and,  in  particular,  veterans'  benefit 
claimants  and  their  representatives, 
with  notices  of  VA's  interpretation 
regarding  the  legal  matter  at  issue.— May 
the  term  "accident"  as  used  in  38  CFR 
3.358(c)(3)  concerning  medical  and 
surgical  procedures  and  care,  include 
events  which  by  their  nature  are  only 
remotely  foreseeable? 
EFFECTIVE  DATE:  December  24, 1990. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jay  D.  Farris.  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW..  Washington.  DC 
20420,  (202)  233-2159. 
SUPPtXMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 


followed  in  future  benefit  matters  and  1o 
assist  veterans'  benefit  olaimants  and 
their  representatives  In  the  proseoation 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identtfiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Prec.  99-90, 
Benefits  under  38  U.S.C.  351  for  HIV 
infection  acquired  through  blood 
transfusion,  requested  by  Chairman. 
Board  of  Veterans  Appeals,  is  as 
follows: 

Held:  The  provisions  of  38  CFR 
3.358(c)(3)  divide  events  into  two 
categories,  those  occurring  due  to 
improper  or  negligent  care  and  those 
considered  "accidents."  This  latter  term 
was  previously  defined  by  the  General 
Counsel  as  including  only  unforeseen, 
untoward  results  of  surgery,  medical 
treatment  or  hospitalization  and  not 
including  expected  or  contemplated 
rislcs  of  surgery,  no  matter  how  remote. 
In  view  of  the  legislative  history  of  38 
U.S.C.  351.  this  definition  has  proven  too 
restrictive  to  serve  as  a  guideline  in 
awarding  benefits  under  this  statute. 
Instead,  those  charged  with 
consideration  of  claims  for  benefits 
under  38  U.S.C.  351  must  consider  the 
consequences  of  medical  and  surgical 
care  in  the  light  of  whether  they  are 
unexpected  or  not  reasonably 
foreseeable.  Thus,  if  it  is  determined  an 
individual  is  infected  with  human 
immunodeficiency  virus  as  a  result  of  a 
blood  transfusion  administered  by  VA 
at  a  time  when  that  type  of  infection  as 
a  result  of  blood  transfusions  was  not 
reasonably  foreseeable — an  accident — 
that  individual  may  receive  benefits 
under  38  U.S.C.  351. 

Dated:  January  8. 1991. 
Raoul  LCuToU. 
General  Counsel. 

[FR  Doc  91-844  Filed  1-14-91;  8:45  am) 
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Summary  of  Legal  Interpretation  of  the 
General  Counsel-Precedent  Opinion 
100-90,  Impact  of  Public  Law  No.  101- 
237  on  38  U.S.C.  362,  Clothing 
Allowance 

AOENCY:  Department  of  Veterans 

Affairs. 

action:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
a  legal  interpretation  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  This  interpretation 
is  considered  precedential  by  VA  and 
will  be  followed  by  VA  officials  and 


employees  in  farther  claim  msrtters.  It  is 
being  published  to  provtde  the  public, 
and,  in  parttcular.  veterans' 'benefit 
claimants  and  tiieir  repreeenlsttves, 
with  notice  of  VA's  interpretation 
regarding  the  legal  matter  at  issue — 
Does  the  amendment  to  38  U.S.C.  362 
made  by  Pub.  L  No.  101-237  bar 
payment  of  the  clothing  allowance  to  an 
otherwise  eligible  veteran  whose 
disability  is  treated  "as  if  service 
connected  under  38  U.S.C.  351? 
EFFECTIVE  DATIE  December  24, 1990. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Jay  D.  Farris,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  233-2159, 

SURRLEMENTARY  IMFORMATKHt  VA 

regulations  at  18  CFR  12.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involvuig 
veterans'  benefits  under  lawb 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
In  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  futiire  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

A  summary  of  the  General  Counsel's 
opinion  designated  O.G.C.  Prec  100-90, 
Impact  of  Pubhc  Law  101-237  on  38 
U.S.C.  362,  Clothing  Allowance, 
requested  by  Chief  Medical  Director,  is 
as  follows: 

Held:  Section  112  of  PubUc  Law  101- 
237, 103  Stat.  2062,  2065,  the  Veterans' 
Benefits  Amendments  of  1989,  amended 
38  U.S.C.  S  362  to  authorize  payment  of 
a  clothing  allowance  to  veterans  who 
"because  of  service-connected 
disability"  wear  or  use  a  prosthetic  or 
orthopedic  apphance  which  tends  to 
wear  out  of  tear  clothing  or  who  use 
medication  for  a  skin  condition  "due  to 
service-connected  disability"  which 
causes  irreparable  damage  to 
outergarments  Section  351  of  title  38. 
United  States  Code,  authorizes 
disability  or  death  compensation-or 
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dependency  and  indemnity 
cuinpensation  based  on  injuries 
resulting  from  medical  or  surgical 
treatment,  hospitalization,  or  pursuit  of 
vocational  rehabilitation  provided  by 


VA  "as  if  disability  or  deatri  were 
service-connected  Payment  of  the 
clothing  allowance  under  38  U.S.C.  §  362 
may  be  based  on  disability  treated  as  if 
service  cor-inec  "t^d  under  38  I'  S  C   §  351 


Dated;  January  8. 1991. 
Raoul  L.  Carroll. 

General  Counsel. 

(FR  Doc.  91-845  Filed  1-14-91;  8  45  amj 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  56,  No.  10 

Tuesday.  January  15.  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pufcHistied 
under  the  "Government  in  tt>e  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.  552b{e)(3). 


DEFENSE  NUCLEAR  FACIUTIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 

TIME  AND  DATE:  9:00  a.m.  January  24, 
1991. 

place:  Public  Hearing  Room.  Suite  700, 
625  Indiana  Avenue  NW.,  Washington, 
DC  20004. 

STATUS:  Open.  The  Board  intends  to 
hold  periodic  open  meetings  to  consider 
Board  business.  This  is  the  first  of  such 
meetings.  Members  of  the  public  are 
invited  to  attend  and  observe  the 
meeting. 

MATTERS  TO  BE  CONSIDERED: 

•  Progress  report  on  development  and 

implementation  of  DOE  safety  standards. 

•  Report  on  status  of  Saltstone  program  at 

Savannah  River  Site. 

•  Chairman's  Information  Items. 

•  Other  business. 

FOR  MORE  INFORMATION  CONTACT: 

Kenneth  M.  Pusateri  or  Carole  J. 
Council,  (202)  20&-6400. 

Dated:  January  11,  1991. 

Kenneth  M.  Pusateri, 

General  Manager. 

[FR  Doc.  91-1003  Filed  1-11-91;  11;30  am] 

BtLUNQ  CODE  M20-K0-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 

summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  af  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  17, 1991, 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 


FOR  FURTHER  INFORMATION  CONTACT. 

Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board  (703) 
883-4003,  TDD  (703)  883-i444. 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPIXMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  will  be  closed  to 
the  public.  The  matters  to  be  considered 
at  the  meeting  are: 

OPEN  SESSION 

1.  Reading  and  Approval  of  Minutes 

2.  Regulations 

Final  Termination  Regulations  for  Small 

Associations 
Final  Miscellaneous  Technical 

Corrections  to  the  Regulations 

•CLOSED  SESSION 

3.  Receivership  Actions. 
Dated:  January  10. 1991. 

Curtia  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc  91-1062  Filed  1-11-91;  12;56  pm] 

BILLMO  COOC  (TOfr-OI-M 

NUCLEAR  REGULATORY  COMMISSION 

DATES:  Weeks  of  January  14.  21,  28,  and 
February  4, 1991. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  14 

Friday,  January  18 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

Requests  for  Hearing  and  Petitions  to 
Intervene  Regarding  Request  for 
"Possession  Only"  License  for  Shoreham 

Week  of  January  21 — Tentative 

Thursday,  January  24 

1:30  p.m. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 


•  Se»sion  closed  to  tlie  public — exempt  pursuant 
to  5  U.S.C.  1 552b(c)(9). 


Week  of  January  28 — Tentabve 

Thursday,  fanuary  31 

11  30  a.m. 
Affirmation/Discussion  and  Vote  (Pabiic 
Meeting)  (if  needed) 

Friday.  February  1 

10:00  a.m. 
Briefmg  on  Status  of  Final  Rule  on  License 
Renewal — Part  54  (Pubic  Meeting) 

Week  of  February  4— Tentative 

Friday,  February  8 

11:30  a.m. 
Affirmation/Discussion  and  Vote  [Pjblic 
Meeting)  {if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary-  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  speafic  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  hsted  for  affxnnation.  this  means  that 
nc  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date 

To  Verify  the  Status  of  Meetings  Call 
(Recording) — (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  January  10,  1991 

WiUiam  M.  HiU.  Jr., 

O'-fice  of  the  Secretary. 

[FR  Doc.  91-1090  Filed  1-11-91.  3.21  pmj 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings. 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  [56  FR  456 

January  4. 1991). 

STATUS:  Closed. 

place;  450  Fifth  Street.  N.W.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Monday 

December  31. 1990. 

CHANGE  IN  THE  MEETING:  Additional 

item: 

The  following  additional  item  was 
considered  at  a  closed  meeting  on 
Wednesday,  January  9,  1991  at  2  30  p  m. 
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Order  compelling  testimony. 

Commissioner  Schapiro.  as  duty 
officer,  determined  that  Commi.ssion 
business  required  the  above  change. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact;  Ronald 
Mueller  at  (202)  272-2200. 

Dated:  January  10,  1991 
|ooath«n  C.  Katz. 
Secretary. 
ireDoc91-105«riiedl-ll-«1.1-51  pm| 

MtxiMa  coof  wio-ot-w 


Tuesday 
January  15,  1991 


Part  II 

Environmental 
Protection  Agency 


40  CFR  Parts  141  and  142 

Drinking  Water;  National  Primary  Drinking 

Water  Regulations;  Total  Conforms; 

Partial  Stay  of  Certain  Provisions  of  Final 

Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[WH-FRL-3«««-«l 

Drinking  Water  National  Primary 
Drinking  Water  Regulations;  Total 
Conforms 

agency:  Environmental  Protpction 
Agency  (EPA). 

ACTION:  Partial  stay  of  certain 
provisions  of  final  rule. 


summary:  On  June  19. 1989,  EPA 
promulgated  revised  National  Primary 
Dnnking  Water  Regulations  (NPDWRs) 
for  total  coliforms  (54  FR  27544,  June  29, 
1989)  pursuant  to  section  1412  of  the 
Safe  Drinking  Water  Act  (SDWA). 
Sections  141.4  and  142.63  of  the  rule 
prohibit  States  from  granting  variances 
and  exemptions  to  violators  of  the  total 
coliform  maximum  contaminant  level 
(MCL)  of  S  141.63(9).  Today's  action 
stays  the  no  variance  provisions  of 
5§  141.4  and  142.63,  thus  allowing  States 
to  issue  variances  to  the  requirements  of 
i  141  63(a)  under  limited  conditions. 
EFFCCnVE  DATE  January  15,  1991. 
FOU  FURTHER  INFORMATION  COMTACr. 
Paul  S.  Berger,  Ph.D..  Office  of  Drinking 
Water  (WH-550D).  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20400,  telephone  (202) 
382-3039;  or  the  Safe  Drinking  Water 
Hotline,  telephone  (800)  426-4791; 
callers  in  the  Washington,  DC  area  and 
Alaska  may  reach  the  Hotline  at  (202) 
382-5533.  The  Safe  Drinking  Water 
Hotline  is  open  Monday  through  Friday, 
excluding  Federal  holidays,  from  8;30 
a.m.  to  4  p.m.  Eastern  Time. 
SUPPLEMENTARY  INFORMATION:  On  June 
19, 1989,  EPA  promulgated  revised 
regulations  for  total  cohforms  (54  FR 
27544.  June  29. 1989).  with  an  effective 
date  of  December  31, 1990,  Sections 
141.4  and  142.63  of  the  rule  prohibit 
States  from  granting  variances  and 
exemptions  to  the  total  coliform  rule. 
Pursuant  to  section  1412  of  the  Safe 
Drinking  Water  Act  and  section  705  of 
the  Administrative  Procedures  Act,  5 
U.S.C.  705,  as  required  by  justice, 
today's  action  stays  parts  of  5§  1414 
and  142.63  and  allows  States  to  grant 
variances  to  the  total  coliform  MCL  of 
S  141.63(a)  of  the  rule  under  certain 
conditions. 

Section  142.63  of  the  revised  total 
coliform  rule  does  not  permit  variances 
to  the  rule.  In  the  preamble  to  the  final 
rule,  the  Agency  explained  that  total 
coliforms  are  the  primary  indicator  of 
the  microbiological  quality  of  water.  To 
the  extent  a  variance  would  permit  the 


continued  presence  of  coliforms,  the 
potential  for  pathogens  to  be  present 
also  would  remain.  As  stated  in  the 
preamble,  EPA  believed  that  States 
would  be  unable  to  make  the  statutorily 
required  determination  that  no 
unreasonable  risk  to  health  would  result 
from  a  variance  or  exemption,  since  a 
variance  or  exemption  would  permit  the 
continued  presence  of  total  coliforms  in 
drinking  water  above  the  MCL  (see  54 
FR  27557,  June  29, 1989). 

The  Agency  also  stated  that  we  were 
aware  of  systems  with  persistent 
coliform  problems  in  distribution 
systems  not  associated  with  fecal  or 
pathogenic  contamination  or  with 
waterbome  disease  (54  FR  27557-8).  The 
source  of  these  coliforms  are  often 
biofilms,  which  are  accumulations  of 
bacteria  which  line  the  walls  of  some 
water  distribution  pipes.  Coliform 
bacteria  which  are  released  from 
biofilms  can  indicate  a  violation  of  the 
total  coliform  MCL  when  an 
unreasonable  risk  to  health  does  not 
exist.  The  Agency  did  not  allow 
variances  to  the  total  coliform  MCL  in 
the  rule  promulgated  on  June  29, 1989 
because  of  difficulty  in  distinguishing 
these  types  of  total  coliform 
exceedancea  from  those  resulting  from 
sources  of  contamination  which  are  an 
actual  threat  to  health. 

The  Amencan  Water  Works 
Association  (AWWA)  has  petitioned  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  to  review  EPA's  decision  to 
prohibit  vanances  and  exemptions 
under  the  total  coliform  rule.  AWWA 
beheves  that  a  number  of  systems  have 
a  persistent  biofiim  problem  that  does 
not  pose  a  risk  to  public  health  but  will 
nonetheless  cause  the  system  to  violate 
the  rule.  They  request  that  States  be 
permitted  to  review  the  particular 
circumstances  of  each  such  system's 
violation  and  therefore  request  that  EPA 
suspend  the  prohibition  against 
variances  for  these  systems. 

More  specific  data  are  now  in  the 
docket  that  were  made  available  to  the 
Agency  by  AWWA  and  as  the  result  of 
a  recently  held  workshop.  These  data 
indicate  that  some  water  systems  will 
experience  repeated  total  coliform 
violations  due  to  biofilms  that  do  not 
appear  to  be  associated  with  fecal  or 
pathogenic  contamination  or  with 
waterbome  disease. 

The  Agency  does  not  believe  it  is  in 
the  public  interest  to  ha"e  continuous 
monthly  public  notificati.Dn  where  the 
exccedance  of  the  total  coliform  MCL  is 
not  associated  with  fecal  or  pathogenic 
contamination  of  the  drinking  water. 
Besides  the  adverse  impact  on  the 
public  confidence  in  the  quality  of  water 
being  delivered,  repeated  public 


notification  would  diminish  the  efficacy 
of  the  public  notice  where  there  in  fact 
is  a  threat  to  public  health. 

The  Agency  has  stated  that  variances 
to  the  total  coliform  presence/absence 
MCL  of  §  141.63(a)  might  be  appropriate 
if  a  finding  of  no  unreasonable  risk  to 
health  could  be  established  (see  54  FR 
27557).  The  difficulty  has  been  in 
developing  nationally  applicable  criteria 
for  variances  which  would  assure 
continued  protection  of  public  health 
while  there  is  positive  coliform 
occurrence  and  violation  of  the  MCL 
Until  the  Agency  finalizes  criteria  for 
distinguishing  whether  a  system 
categorized  as  above  is  not  at  risk. 
today's  action  will  provide  assurance  of 
no  unreasonable  risk.  This  will  be  done 
by  limiting  variances  to  a  small  number 
of  systems  that  can  demonstrate  to  the 
State  protection  of  public  health  is  at 
least  equivalent  to  that  provided  by  the 
total  coliform  MCL. 

Specifically,  variances  shall  apply 
only  to  systems  not  at  risk  of  fecal  or 
pathogenic  contamination  because  there 
is  no  evidence  of  treatment  lapses  or 
deficiencies,  measured  fecal  or 
pathogenic  contamination,  or  improper 
operation  or  maintenance  of  the 
distribution  system.  Such  systems  can 
demonstrate  compliance  with  section 
1415  requirements  by  operating  in 
conformance  with  the  BAT  requirements 
identified  under  141.63(d). 

The  following  criteria  are  guidance  to 
States  seeking  to  identify  systems  that 
could  operate  under  a  variance  without 
posing  an  unreasonable  risk  to  health; 
(1)  Over  the  past  thirty  days,  water 
entering  the  distribution  system  is 
shown  to: 

(a)  Be  free  from  fecal  coliform  or  E. 
Colt  occurrence  based  on  at  least  daily 
sampling. 

(b)  Contain  less  than  one  total 
coliform  per  hundred  milliliters  of 
influent  water  in  at  least  ninety-five  per 
cent  of  all  samples  based  on  at  least 
daily  sampling. 

(c)  Comply  with  the  total  turbidity 
requirements  of  S  141.13.  except  that 
surface  water  sources  presently  filtering 
should  comply  with  S  141.73.  and 

(d)  Contain  a  continuous  disinfection 
residual  of  at  least  0.2  mg/l; 

(2)  The  system  has  had  no  waterbome 
disease  outbreak  while  operated  in  its 
present  configuration; 

(3)  The  system  maintains  biweekly 
contact  with  the  State  and  local  health 
departments  to  assess  illness  possibly 
attributable  to  microbial  occurrence  in 
the  public  drinking  water  system; 

(4)  The  system  has  evaluated,  on  a 
monthly  basis,  at  least  the  number  of 
samples  specified  in  §  141.21(a)(2)  and 
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has  not  had  an  E.  co//-positive 
compliance  sample  within  the  last  six 
months,  unless  the  system  demonstrates 
to  the  State  that  the  occurrence  is  not 
due  to  contamination  entering  the 
distribution  system; 

(5)  The  system  has  undergone  a 
sanitary  survey  conducted  by  a  party 
approved  by  the  State  within  the  past 
twelve  months; 

(6)  The  system  has  a  cross  connection 
control  program  acceptable  to  the  State 
and  performs  an  audit  of  the 
effectiveness  program: 

(7)  The  system  agrees  to  submit  a 
biofiim  control  plan  to  the  State  within 
twelve  months  of  the  granting  of  the  first 
request  for  a  variance: 

(8)  The  system  monitors  general 
distribution  system  bacterial  quality  by 
conducting  heterotrophic  bacteria  plate 
counts  on  at  least  a  weekly  basis  at  a 
minimum  of  ten  percent  of  the  number  of 
total  coliform  sites  specified  for  that 
system  size  in  {  141.21(a)(2)  [preferably 
using  the  R2A  medium  in  method  907A. 
907B.  or  907C,  as  set  forth  in  the  16th 
edition  of  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater 
1985,  American  Public  Health 
Association,  et.  al.j:  and 

(9)  The  system  conducts  daily 
monitoring  at  distribution  system  sites 
approved  by  the  State  and  maintains  a 
detectable  disinfectant  residual 
(measured  as  specified  in  §  141.74(a)(5)) 
at  a  minimum  of  ninety-five  percent  of 
those  points  and  a  heterotrophic  plate 
count  of  less  than  500  colonies  per  ml 
(measured  as  specified  in  S  141.74(a)(3)) 
at  sites  without  a  disinfectant  residual. 

The  Agency  believes  the  above 
criteria  identify  a  set  of  conditions  that 
insure  equivalent  protection  to  the 
current  total  coliform  MCL.  When  the 
Agency  ultimately  proposes  nationally 
applicable  variance  criteria,  it  is  likely 
that  these  requirements  or  a  subset 
thereof  will  be  included. 

A  workshop  was  held  in  November 
1990  to  assist  the  Agency  in  refining 
nationally  applicable  criteria  for 
issuance  of  variances  to  the  total 
coliform  MCL.  The  workshop  was 
attended  by  a  wide  range  of  experts 


familiar  with  biofiim  problems.  A  copy 
of  the  workshop  proceedings  is  included 
in  the  docket  for  the  total  coliform  rule. 

This  stay  is  issued  in  order  to  allow 
the  Agency  time  to  consider  the 
recommendations  of  the  workshop  and 
determine  what  additional  factors  may 
need  to  be  considered  in  order  to  issue 
nationally  applicable  variance  criteria. 

Pursuant  to  section  705  of  the 
Administrative  Procedures  Act  (APA),  5 
U.S.C.  705,  "when  an  Agency  finds  that 
justice  so  requires,  it  may  postpone  the 
effective  date  of  action  taken  by  it, 
pending  judicial  review."  In  addition 
pursuant  to  section  553  of  the  APA,  5 
U.S.C.  553,  "when  the  Agency  finds  good 
cause  exists,  it  may  issue  a  rule  without 
first  providing  notice  and  comment  and 
make  the  rule  immediately  effective." 

This  Notice  defers  a  pending  legal 
challenge  to  the  total  coliform  rule  while 
the  Agency  reviews  the  issue  of 
variance  criteria.  Since  if  is  in  the  pubhc 
interest  to  avoid  unnecessary  litigation 
and  since  this  action  provides  relief  for 
certain  systems,  the  Agency  finds  there 
is  good  cause  not  to  solicit  comment  and 
to  have  the  stay  immediately  effective. 

List  of  Subjects 

40  CFR  Part  141 

Chemicals,  Microorganisms.  Indians — 
land.  Intergovernmental  relations, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  142 

Chemicals.  Microorganisms,  Indians — 
land.  Intergovernmental  relations. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Water 
supply.  Administrative  practice  and 
procedure. 

Dated:  December  31,  1990. 

F.  Henry  Habicht, 

Administrator. 

Parts  141  and  142  of  title  40  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows. 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 


Authority:  42  U.S  C.  300f,  300g-l.  300g-2 
300g-3  300g-4.  300i}-5,  3008-6,  300H  and 
300J-9. 

2.  Section  141.4  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows; 

§141.4    Variances  and  txemptiona. 

•  *  *  *  • 

lb)  EPA  has  stayed  the  effective  date 
of  this  section  relating  to  the  total 
conform  MCI.  of  \  141.63(a)  for  systems 
that  demonstrate  to  the  State  that  the 
violation  of  the  total  coliform  MCL  is 
due  to  a  persistent  growth  of  total 
coliforms  in  the  distribution  system 
rather  than  fecal  or  pathogenic 
contamination,  a  treatment  lapse  or 
deficiency,  or  a  problem  in  the  operation 
or  maintenance  of  the  distribution 
system. 

3.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l,  300g-2. 
300g-3.  300g-4.  300g-5,  300g-6,  300J-4  and 
300J-9. 

4.  Section  142.63  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraj-h 
(b)  to  read  as  follows: 

§  142.63    Variances  and  exemptk>ns  from 
tf>e  maximum  contaminant  level  for  total 
coliforms. 

«  •  •  •  t 

(b)  EPA  has  stayed  the  effective  date 
of  this  section  relating  to  the  total 
coliform  MCL  of  S  141.63(a)  of  this 
chapter  for  s>  stems  that  demonstrate  to 
the  State  that  the  violation  of  the  total 
coliform  MCL  is  due  to  a  persistent 
growth  of  total  coliforms  in  the 
distribution  system  rather  than  fecal  or 
pathogenic  contamination,  a  treatment 
lapse  or  deficiency,  or  a  problem  in  the 
operation  or  maintenance  of  the 
distribution  system. 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6241  of  January  11,  1991 

National  Sanctity  of  Human  Life  Day,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  January  21.  the  United  States  will  observe  a  Federal  holiday  honoring  the 
birth  of  the  Reverend  Dr.  Martin  Luther  King,  )r.  In  his  efforts  to  end  legal 
segregation  in  America.  Dr.  King  believed  that  achieving  peace  and  goodwill 
among  all  peoples  depends  on  obedience  to  the  will  of  God  and  the  affirma- 
tion of  the  sacredness  of  all  human  life.  "Every  man  is  somebody."  Dr.  King 
said,  "because  he  is  a  child  of  God." 

It  is  this  conviction — the  recognition  that  all  people  are  made  in  the  image  of 
their  Creator — which  guides  our  observance  of  National  Sanctity  of  Human 
Life  Day  and  our  efforts  to  reaffirm  in  our  Nation  the  sanctity  of  human  life  m 
all  its  stages. 

For  more  than  two  hundred  years.  America  has  been  the  homie  of  freedom. 
Our  national  commitment  to  fundamental  human  nghts— the  "unalienable 
Rights"  of  "Life.  Liberty  and  the  pursuit  of  Happiness"— was  eloquently 
proclaimed  in  the  Declaration  of  Independence  and  has  been  reaffirmed 
countless  times  in  legislative  halls:  in  a  free  and  unfettered  press;  on  battle- 
fields around  the  world;  and.  most  important,  in  our  hearts. 

Despite  this  deep  national  commitment,  however,  there  have  been  times  when 
realities  have  not  lived  up  to  our  ideals.  The  United  States  was  once  a  land  of 
slavery  and  racial  segregation.  For  far  too  long,  many  persons  with  disabilities 
have  not  been  able  to  participate  fully  in  the  mainstream  of  Amencan  life. 
And  the  prevalence  of  abortion  on  demand  in  America  calls  into  question  our 
respect  for  the  fundamental  right  to  life. 

The  tragedy  of  abortion  in  America  affects  two  persons,  mother  and  child. 
While  sincere  persons  may  disagree,  my  position  is  that  the  lives  of  both  must 
be  cherished  and  protected.  We  must  recognize  the  dignity  and  worth  of  every 
human  being  in  our  laws,  as  well  as  in  our  hearts.  Abortion  robs  America  of  a 
portion  of  its  future  and  denies  preborn  children  the  chance  to  grow,  to 
contribute,  and  to  enjoy  a  full  life  with  all  its  challenges  and  opportunities. 

Scientific  advances  reinforce  the  belief  that  unborn  children  are  persons. 
entitled  to  medical  care  and  legal  protection.  We  must  turn  from  abortion  to 
loving  alternatives  such  as  adoption.  All  levels  of  government  and  all  sectors 
of  society  should  promote  poHcies  that  encourage  alternatives  such  as  adop- 
tion and  make  adopting  easier  for  families  who  want  children  and  will  give 
them  loving  homes,  particularly  children  with  special  needs. 

Across  America,  many  people  are  involved  in  efforts  to  protect  unborn 
children  and  to  assist  pregnant  women  in  need.  Through  their  compassion. 
generosity,  and  hard  work,  they  are  helping  to  ensure  that  the  value  of  every 
human  life  is  never  forgotten.  We  hope  and  pray  for  the  day  when  the 
principle  of  life's  sanctity  will  guide  both  private  thought  and  public  policy  on 
this  question  throughout  our  Nation. 

On  this  occasion  we  also  recall  with  gratitude  and  thanks  to  Almighty  God  the 
millions  of  Americans  whose  work  in  many  and  various  ways  likewise 
upholds  our  fundamental  belief  in  the  sanctity  of  human  hfe.  Members  of  the 
health  professions  and  scientists  work  for  cures  to  dread  diseases  and  to 
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alleviate  the  suffering  of  the  ill  and  infirm.  Parents,  teachers,  and  community 
leaders  work  together  towards  ending  the  scourge  of  drugs.  And  volunteers 
throughout  our  Nation  visit  the  sick,  the  elderly,  and  the  lonely:  care  for  the 
dying;  help  chii.i.-en  in  riet-d.  and  bring  joy  to  the  lives  of  our  fellow  citizens. 

In  affirming  the  sar:r';:;v  of  life  we  realize  the  highest  ideals  of  our  country. 
We  deny  our  very  heritage  when  we  do  not.  Today,  mindful  of  our  heritage 
and  our  convictions  let  us  not  only  resolve  to  uphold  the  sanctity  of  human 
life  but  also  work  to  promote  policies  that  affirm  our  highest  ideals  as  a 
Nation.  .■Ml  stages  ot'  hum.an  life  are  precious;  all  demand  recognition  of  their 
sanctity, 

NOW,  THl^FJ-'ORF.    1    GEORGE  BUSH,  President  of  the  United  States  of 

America,  hy  virtue  of  me  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  StaU's  d)  hereby  proclaim  Sunday,  January  20, 1991,  as  National 
Sanctity  of  Human  Life  Day  1  call  on  all  Americans  to  reflect  on  the  sanctity 
of  human  life  m  all  i^s  stages  and  to  gather  in  homes  and  places  of  worship  to 
give  thanks  for  the  gift  of  life  and  to  reaffirm  our  commitment  to  respect  the 
life  and  the  diamty  of  every  human  being. 

IN  WITNESS  WHEREOF,  i  have  hereunto  set  my  hand  this  eleventh  day  of 
January,  m  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independerv:  e  : f  'he  United  States  of  America  the  two  hundred  and  fifteenth. 


Presidential  Documents 


Presidential  Determination  No.  91-11  of  December  29.  1990 

Determination  Under  Section  402(c)(2)(A)  of  the  Trade  Act  of 
1974,  as  Amended — Soviet  Union 


Memorandum  for  the  Secretary  of  State 

Pursuant    to    section    402(c)(2)(A)    of    the    Trade    Act    of    19-4    (19    US  C 
2432(c)(2)(A)}.  as  amended,  (the  "Act").  I  determine  that  a  waiver  hy  Execu- 
tive order  of  the  application  of  subsections  (a)  and  (bl  of  section  402  of  the  Act 
with  respect  to  the  Soviet  Union  will  substantially  promote  the  objectives  of 
section  402. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register, 


(FR  Doc.  m-1l2* 
Filed  1-14-91,  4:45  pm] 
Billing  code  319S-01-M 


Jan.  11,  13^1 


[FR  Doc,  91-1197 

Filed  1-14-91,  3:30  pm] 
Billing  code  3195-01-M 


/ 


tyVz 


THE  WHITE  HOUSE 
Washington.  December  29.  1990. 


Editorial  note;  For  the  Executive  order  and  the  Presidents  letter  on  trade  with  the  Soviet  Union. 
both  dated  Dec,  29,  1990.  see  the  Weekly  Compilo!:on  o'  Presuier^jal  Documents  Ivol.  27,  p.  2). 
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Presidential  Determination  No.  91-12  of  January  2,  1991 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962.  as  Amended 


ira  Doc.  91-1198 
Filed  1-14-ffl;  3:31  pm) 
Billini!  code  3195-01-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  Section  2ic)(lj  of  the  Migration  and  Refugee  Assistance  Act  of 
1962.  as  amended.  22  U.S.C.  2601(c)(1).  I  hereby  determine  that  it  is  important 
to  the  national  interest  that  $12,100,000  be  made  available  from  the  U.S. 
Emergency  Refugee  and  Migration  Assistance  Fund  (Emergency  Fund)  to  meet 
unexpected  urgent  needs  of  refugees  and  migrants  in  Africa  and  the  Middle 
East.  It  is  essential  to  U.S.  foreign  policy  interests  in  these  regions  that  we 
respond  to  these  critical  humanitarian  needs. 

Of  this  $12,100,000,  $6,000,000  will  be  used  to  assist  Liberian  refugees  and 
those  affected  by  their  impact;  $2,500,000  will  be  contributed  to  the  United 
National  High  Commissioner  for  Refugees  (UNHCR)  and  other  international  or 
non-governmental  organizations  for  assistance  programs  for  Sudanese  refu- 
gees; $600,000  will  be  contributed  in  support  of  assistance  programs  for 
Chadian.  Rwandan  and  Burundi  refugees;  and  $3,000,000  will  be  contributed  to 
the  Office  of  the  United  Nations  Disaster  Relief  Coordinator  (UNDRO)  or 
other  international  or  non-governmental  organizations  for  needs  related  to  the 
Persian  Gulf  crisis. 

You  are  directed  to  inform  the  appropriate  committees  of  the  Congress  of  this 
Determination  and  the  obligation  of  funds  under  this  authority,  and  to  publish 
this  Determination  in  the  Federal  Register. 


THE  VVHITF.  HOUSE. 
Washington.  January  2,  1991. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat)ility  and  legal  effect,  most 
of  wtiich  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1728 

Electric  Standards  and  Specifications 

agency:  Rural  Electrification 
Administration.  USDA. 

action:  Final  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  part  1728  by  withdrawing  Bulletin 
50-92.  REA  Specification  S-4,  REA 
Specifications  for  Step-Up  Substation 
Transformers  from  incorporation  by 
reference  in  the  Code  of  Federal 
Regulations  and  by  rescinding  the 
specification. 

This  specification  is  being  withdrawn 
for  the  following  reasons: 

1.  Bulletin  50-92,  REA  Specification 
S-4  has  become  obsolete  because  of 
changes  in  technology. 

2.  The  equipment  covered  in  Bulletin 
50-92.  REA  Specification  S-4  is  now 
adequately  covered  by  American 
National  Standards  of  the  C  57  series 
and  by  the  engineers  specifications  for 
specific  generating  plants. 

For  the  reasons  set  forth  above,  the 
withdrawal  of  this  REA  Specification 
will  have  a  minimal  impact  on  REA 
borrowers  and  manufacturers.  The 
Federal  Government  will  benefit  by  not 
incurring  the  administrative  cost  of 
maintaining  and  printing  this 
Specification. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Archie  W.  Cain,  Director.  Electric  Staff 
Division.  Rural  Electrification 
Administration,  room  1246,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-1900. 


SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  in  conformity  with  Executive 
Order  12291,  Federal  Regulation.  This 
action  will  not:  (1)  Have  an  annual 
effect  of  the  economy  of  $100  million  or 
more;  (2)  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets  and. 
therefore,  has  been  determined  to  be 
"not  major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environment  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.  (1975)  and. 
therefore,  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  regulation  contains  no 
information  or  record  keeping 
requirement  which  requires  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507  et  seq). 

This  program  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under  No. 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees.  For  the  reasons  set 
forth  in  the  final  rule  related  Notice  to  7 
CFR  part  3015,  subpart  V  [50  FR  47034. 
November  14, 1985),  this  program  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Background 

REA  has  issued  a  series  of 
publications  which  serve  to  implement 
the  policy,  procedures  and  requirements 
for  administering  its  loan  and  loan 
guarantee  programs  and  the  security 
instruments  which  provide  for  and 
secure  REA  financing.  In  these 
publications.  REA  issues  standards  and 
specifications  for  the  construction  of 
Electric  facilities  financed  by  REA.  Over 
the  years  there  has  been  many  technical 
changes  In  large  step-up  transformers  in 
technology  have  caused  a  change  in  the 
construction  standards,  methods  and 
materials  tised  to  build  transformers. 


The  REA  electric  borrower  in  planning 
and  ordering  step-up  substation 
transformers  can  now  utilize  industry 
standards  in  the  development  of 
purchase  specification  which  are 
developed  for  the  specific  generating 
plant.  It  is.  therefore,  no  longer 
necessary  for  Bulletin  50-92, 
Specification  S-4,  REA  Specifications 
for  Step-Up  Substation  Transformers  to 
be  incorporated  by  reference  in  the 
Code  of  Federal  Regulations.  It  is. 
therefore,  withdrawn  from  IBR,  and 
rescinded. 

List  of  Subjects  in  7  CFR  Part  1728 

Electric  Power.  Incorporation  by 
reference,  Loan  programs — energy, 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

In  view  of  the  above,  REA  is 
amending  7  CFR  part  1728  withdrawing 
the  REA  sepcification  for  electric 
materials  and  equipment  listed  below. 

PART  1728— (AMENDED] 

1.  The  authority  cited  for  part  1728 
continues  to  read  as  follows: 

Authority:  7  U  S  C.  901  et  seq..  7  U.S.C.  1921 
et  seq. 

2.  The  table  in  §  ir28.97fb)  is  amended 
by  removing  the  entry  "Bulletin  50-92 
(S--4).  REA  Specifications  for  Step-Up 
Substation  Transformers  (2-63]". 

Dated;  January  9, 1991 
Gary  C  Byrne. 

Administrator. 

[FR  Doc.  91-1040  Filed  1-15-91;  8  45  am] 

BILUMQ  CODE  »410-1»-M 


Farmers  Home  Administratton 
7  CFR  Part  1945 

Implementation  of  Provisions  of  the 
1990  Farm  Bill 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  to  provide  special  disaster 
assistance  to  eligible  farmers  and 
ranchers  who  sustained  severe 
production  losses  in  1989  or  1990  as  a 
result  of  natural  disasters.  This  action  is 
necessary  to  implement  the  provisions 
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of  the  1990  Farm  Bill  (Pub.  L.  101-624), 
dated  November  2&.  1990.  The  iatended 
effect  is  to  incorporate  the  law  into 
existing  FmHA  regutetions. 

DATCS:  hrterim  rale  effKi:tiye  fam:ary  16, 
1991,  written  comments  must  be 
submitted  on  or  before  February  15. 
1991. 

AOORCSSeS:  Submit  whtten  comments, 
in  duplicate,  to  the  OHice  at  the  Chief. 
RegulatioiM  AxMlyme  aod  Coctrol 
Branch,  Faraten  Hooie  Administration. 
USDA.  room  6346.  South  Apiculture 
Building.  14th  Street  and  Independence 
Avenue  SW,  Wathinston.  DC  20£5O.  All 
written  conamta  soade  pursuant  to  this 
notice  wlU  be  available  for  public 
inspection  dorir^  regular  worlting  hours 
at  the  above  address. 
FOR  FUKTMHI IMKMMATION  CONTACT. 
Mary  Ferguson,  Loan  Specialist,  Fanner 
Programt  Loan  Making  Division, 
Farmers  Home  AdmiDWtrsHon.  USDA. 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  2025a  telephone  (202) 
475-Kn& 
SUPPI-EMEMTARY  INFOfUIATION: 

Classification 

This  action  was  reviewed  under 
USDA  proced»re«  eetabfished  in 
Department  Regulation  151Z-1.  which 
imptemenls  Executive  Order  12291.  and 
has  been  determined  to  be  nonmajor 
because  it  will  not  result  in  an  annual 
effect  on  the  ecooony  of  $100  millinn  or 
more.  The  language  in  the  1990  Farm  Bill 
relating  to  tbe  waiver  of  crop  insurance 
is  very  similar  to  such  language  in  the 
Disaster  Assistance  Acts  of  1988  and 
1989.  In  Fiscal  Year  (FY)  198a  554 
Emergency  (EM)  loans  were  made, 
totaling  approximately  $30  million.  As  a 
prerequisite  to  obtaining  a  loan, 
however,  applicants  were  required  to 
show  that  the  damaged  1987  crop  was 
Insured,  or  was  not  eKgtble  for  crop 
insurance  at  the  beginning  of  the  1968 
crop  year.  In  FY  1989,  2,806  EM  loans 
were  made  for  a  total  of  approximately 
$73  milTion.  In  FT  1990,  2,609  EM  loans 
were  made  for  a  total  of  approximately 
$102.  miition.  The  cro|>  insurance 
requirement  was  waived  for  losses  to 
the  1988  and  1980  crops  by  the  Disaster 
Assistance  Acts  of  1988  and  1989.  and 
the  1990  Farm  BiH  waJv«  the 
requirement  again  far  loaaes  to  the  1990 
crop.  Had  there  been  no  waiver  during 
1989  and  ISSa  some  EM  loans  still 
would  have  been  made  as  evidenced  by 
loans  made  in  19ta  As  a  resalt  of  this 
waiver  for  19S0  crop  losses,  we  do  not 
anticipate  an  annual  effect  on  the 
economy  of  $100  million  or  more. 


Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice.  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24, 1983) 
and  FmHA  Instruction  1940-J. 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities"  (December  23. 1983). 
Emergency  Loans  are  excluded  from  the 
scope  of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Programs  Affected 

These  changes  affect  the  following 
FmHA  programs  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance; 


10.404 — Emergency  Loans. 

Elnvironmsntal  impact  Statament 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G.  "Environmental  Program."  It 
is  the  defennination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  PubUc  Law  91-19a  and 
Environmental  Impact  Statement  is  not 
required. 

Discussion  of  Interim  Rule 

FmHA  is  implementing  this  interim 
rule  immediately  with  a  30-day  comment 
period.  The  1900  Farm  Bill  (Pub.  L  101- 
624),  dated  November  2a,  1990.  amended 
FmHA's  statutory  loan  making 
authorities.  It  is  necessary  to  implement 
these  authorities  upon  publication  to 
provide  immediiite  assistance  to  farmers 
and  ranchers  who  have  suffered  major 
crop  productioo  losses  as  a  result  of 
natural  disasters  in  1980  and  199a 

Farmers  who  have  suffered  severe 
production  losses  are  in  dire  need  of 
disaster  program  assistance  to  ptnxhase 
livestock  feed  for  replacement  of  feed 
crops  lost  as  a  result  of  the  dis«ster(8), 
and  to  repay  creditors  and  suppliers 
annual  production  loans,  open  supplier 
accounts,  and  installments  due  on 
intermediate  and  long  term  debts. 

The  Act  mandates  changes  in  the 
emergency  loan  regulations.  These 
changes  ease  the  requirements  for 
obtaining  assistance  under  this  program, 
as  did  previous  changes  made  as  a 
result  of  the  Disaster  Assistance  Acts  of 
1988  and  1989.  By  implementing  these 
regulations  immediately,  assistance  can 
be  provided  to  many  needy  farmers  and 
ranchers  who.  without  this  assistance, 
would  be  in  danger  of  losing  their 
operations. 


Back^MBd 

The  loan  making,  supervision  and 
servicing  of  FmHA  borrowers  is 
governed  primarily  by  the  Consolidated 
Farm  and  Rural  Development  Act 
(CONACT)  (7  U.S.C.  1921  et  seq).  The 
purpose  for  revising  the  FmHA 
regulations  at  this  time  is  to  implement 
various  sections  of  the  1900  Farm  Bill  as 
it  apphes  to  EM  loans.  The  sections  of 
the  Act  affecting  FmHA  are  as  follows: 

Section  2247 — Crop  Insurance  Coverage 

for  the  1900  Crops. 

Section  2269— Emergency  Loans. 

Due  to  the  urgent  need  of  financial 
assistance  for  many  farmers  and 

ranchers.  FmHA  has  expedited  the 
implementation  of  these  changes. 

Changes 

The  existing  emergency  (EM)  loan 
regulations  state  that  applicants  will  not 
be  eligible  for  EM  loans  to  cover 
damages  and  losses  to  any  crop(s) 
harvested  after  December  21. 198a 
which  was  not  insiued,  hut  could  have 
been  insured  with  Federal  Crop 
Insurance  Corporation  (FCIC)  crop 
insurance  or  multi-peril  crop  insurance, 
unless  the  crop(s)  could  not  be  planted 
due  to  the  declared/designated/ 
authorized  disa8ter(s).  The  Disaster 
Assistance  Act  of  1980  suspended  this 
requirement  for  farmers  and  ranchers 
who  suffered  severe  crop  production 
losses  due  to  drou^t  and  other  natural 
disasters  in  1989  and  who  otherwise 
qualified  for  emergency  loan  assistance 
due  to  crop  production  losses  in  1969. 
The  1990  Farm  Bill  again  suspends  this 
requirement  for  crop  production  losses 
in  1990.  These  statutes  waive  this 
requirement  only  for  crops  planted  for 
harvest  in  1980  and  1990. 

While  the  above-referenced  statutes 
provide  for  the  waiver  oi  crop  insurance 
for  the  1989  and  1990  crop  year,  they 
require  that  eligible  applicants  must 
agree  to  purchase  multi-peril  crop 
insurance  foe  the  1901  crop  or 
commodity  which  suffered  disaster 
losses  due  to  natural  disasters  in  1989  or 
199a  and  for  which  the  EM  loan  is 
sought.  However,  if  any  of  the  following 
conditions  exist,  the  applicant  will  not 
be  required  to  obtain  crop  insurance  for 
their  1991  crop: 

(1)  Crop  insurance  is  not  available  for 
the  crop  for  which  the  loan  is  sought. 
(This  means  that  crop  insurance  must 
have  been  applied  for  dtiring  the  open 
season  for  the  crop{8)  in  qnestion,  and 
not  that  it  was  unavailable  at  the  time  ol 
application  for  the  EM  loan). 

(2)  The  applicant's  armual  premium 
rate  for  the  crop  Insurance  will  be  more 
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than  25  percent  greater  than  the  average 
premium  rate  charged  for  insurance  on 
the  1990  crop  in  the  county  where  the 
applicant's  farming  operation  is  located. 

(3)  The  annual  premium  for  such  crop 
insurance  is  greater  than  25  percent  of 
the  amount  of  the  EM  loan  sought. 

(4)  The  applicant's  1989  or  1990 
production  loss,  with  respect  to  the 
crop(s)/commodity(ies)  for  which  the 
EM  loan  is  made,  does  not  exceed  65 
percent. 

(5)  The  applicant  can  establish,  by 
appeal  to  the  FmHA  County  Committee, 
that  the  purchase  of  crop  insurance 
would  impose  an  undue  financial 
hardship,  and  that  a  waiver  of  the 
requirement  to  obtain  crop  insurance 
should  be  granted  by  the  County 
Committee. 

The  crop  insurance  requirement  on 
the  new  crop,  along  with  the  existence 
of  any  of  the  conditions  to  waive  it,  was 
also  addressed  under  the  Disaster 
Assistance  Acts  of  1988  and  1989,  but 
these  requirements  have  been 
superseded  by  the  1990  Farm  Bill. 

List  of  Subjects  in  7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


PART  1945— EMERGENCY 

1.  The  authority  citation  for  part  1945 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
2.23;  7  CFR  2.70. 

Subpart  D— Emergency  Loan  Policies, 
Procedures  and  Authorizations 

2.  Section  1945.167  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  1945.167    Loan  limttations  and  special 
provisions. 

(a)  EAf  loans  are  not  authorized  for 
losses  to  crops  grown  in  areas  where 
FCIC  crop  insurance  or  multi-peril  crop 
insurance  is  available.  Applicants  will 
not  be  eligible  for  EM  loans  to  cover 
damages  and  losses  to  any  crop(s) 
harvested  after  December  31. 1986, 
which  was  not  insured,  but  could  have 
been  insured  with  FCIC  crop  insurance 
or  multi-peril  crop  insurance.  In  such 
instances,  applicants  will  not  qualify  for 
EM  loans  based  on  losses  to  those  crops 
which  could  have  been  insured  against 
the  losses,  unless  the  crop(s)  could  not 
be  planted  due  to  the  declared/ 
designated/authorized  disaster(s). 
However,  as  a  result  of  1989  and  1990 
natural  disasters,  the  Disaster 


Assistance  Act  of  1989  and  the  1990 
Farm  Bill  provide  for  the  waiver  of  this 
mandatory  crop  insurance  requirement, 
but  only  for  crops  planted  for  harvest  in 

1989  or  1990.  Under  these  waiver 
provisions,  disaster  related  production 
losses  sustained  to  crops  planted  for 
harvest  in  1989  or  1990  will  be  counted 
in  the  eligibility  calculation  and  the 
maximum  EM  loan  entitlement 
determination,  regardless  of  whether  or 
not  crop  insurance  was  available  to  the 
applicant,  or  whether  or  not  such 
insurance  was  purchased  by  the 
applicant.  Planted  for  harvest  in  1989  or 

1990  means: 

(1)  For  annual  crops,  planted  for 
harvest  in  1989  or  1990: 

(2)  For  perennial  crops,  planted  in 
1990  or  earlier  and  producing  an  annual 
crop  for  harvest  in  1989  or  1990. 

«        •        ♦        ♦        * 

3.  Section  1945.169  is  amended  by 
revising  the  introductory  text  of 
paragraph  (n)(5],  and  by  revising 
paragraphs  (n)(5)  (ii),  (iv)  and  (v),  and 
(n)(6)  to  read  as  follows: 

§1945.169    Security  requirements. 


(5)  As  a  result  of  1989  and  1990 
natural  disasters  affecting  1989  or  1990 
crops,  the  1990  Farm  Bill  provides  that 
all  recipients  of  EM  loans,  based  on  1989 
or  1990  production  losses,  must  agree  to 
obtain  multi-peril  crop  insurance,  under 
the  Federal  Crop  Insurance  Act,  for  the 
1991  crop/commodity  which  suffered 
disaster  losses  in  1989  or  1990.  and  for 
which  the  EM  loan  is  sought.  However, 
applicants  shall  not  be  required  to 
obtain  crop  insurance  for  a  1991  crop/ 
commodity  when  any  one  of  the 
following  conditions  exists: 

*  *        «        «        • 

(ii)  The  applicant's  annual  premium 
rate  for  crop  insurance  will  be  more 
than  25  percent  greater  than  the  average 
premium  rate  charged  for  insurance  on 
the  1989  or  1990  crop  (depending  upon 
which  year's  losses  are  claimed)  in  the 
county  where  the  applicant's  farming 
operation  is  located; 

•  *        *        ♦        • 

(iv)  The  applicant's  1989  or  1990 
production  loss,  with  respect  to  the 
crop(s)  for  which  the  EIM  loan  is  made, 
does  not  exceed  65  percent.  Calculations 
for  this  determination  will  be  performed 
by  ASCS  and  entered  on  Form  FmHA 
1945-29,  "ASCS  Verification  of  Farm 
Acreages,  Production  and  Benefits,"  in 
part  II,  Column  (b).  The  ASCS  County 
Office  will  enter  all  crops  for  which  an 
application  for  disaster  assistance  has 


been  filed  in  the  disaster  year  for  each 
farm  unit,  and  enter  the  percent  of  loss 
after  each  crop  listed.  Any  listed  crop 
that  has  a  loss  greater  than  65  percent 
must  be  insured  for  1991.  if  it  is  planned 
to  be  planted.  Any  listed  crop  that  does 
not  have  a  loss  greater  than  65  percent 
will  not  have  an  insurance  requirement, 
but  EM  borrowers  should  be  encouraged 
to  purchase  insurance  on  all  crops  for 
which  it  is  available; 

(v)  The  applicant  can  establish,  by 
appeal  to  the  FmHA  County  Committee, 
that  the  purchase  of  crop  insurance 
coverage  would  impose  an  undue 
financial  hardship,  i.e.,  the  premium  cost 
of  the  required  insurance  would  prevent 
the  applicant  from  projecting  a  positive 
cash  fiow,  and  thus  disqualify  the 
applicant  for  EM  loan  assistance.  Each 
appeal  to  the  County  Committee  for 
waiver  of  purchasing  crop  insurance  for 
the  1991  crop(s)  must  be  accompanied 
by  a  completed  "Farm  and  Home  Plan," 
Form  FmHA  431-2.  or  comparable  plan 
of  operation  for  1991.  signed  by  the 
applicant  and  the  County  Supervisor. 
When  the  County  Committee  approves 
the  waiver,  it  will  be  so  stated  on  the 
"County  Committee  Certification  or 
Recommendation,"  For-n  FmHA  440-2.  If 
the  County  Committee  denies  the 
waiver,  that  decision  will  be 
documented  on  Form  FmHA  440-2  and 
the  applicant  will  be  given  fall  appeal 
rights  under  subpart  B  of  part  1900  of 
this  chapter.  "Adverse  Decisions  and 
Administrative  Appeals." 

(6)  When  an  applicant  purchases  the 
necessary  crop  insurance  for  1991  as  a 
condition  to  receiving  an  EN1  loan  and. 
after  the  EM  loan  is  closed,  allows  the 
policy(ies)  to  lapse  or  causes  it  (them)  to 
be  cancelled  before  completion  of  the 
1991  production  year,  the  borrower  will 
become  immediately  liable  for  full 
repayment  of  all  principal  and  interest 
outstanding  on  any  EM  loan  made  under 
the  provisions  of  title  XXII,  subtitle  B, 
chapter  3.  subchapter  A,  section  2247  of 
the  1990  Farm  Bill.  The  loan  approval 
official  will  insert  this  requirement  in 
item  41  of  Form  FmHA  1940-1,  "Request 
for  Obligation  of  Funds,"  which  is 
signed  by  the  applicant  and  the  FmHA 
loan  approval  official. 


Dated:  January  13. 1991, 
La  Verne  Ausman, 
Administrator,  Farmers  Home 
Administration. 
[FR  Doc.  91-1039  Filed  1-15-91;  8:45  am] 
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DErARTMEirr  OF  jusncc 

Immlyatlon  ani  Naluniltaalioft 
S«rvto* 

8  CFR  Put  264 

[  DOI  OrttK  Number  t4«7-f  1 1 
(INSNMmbwrM1»-»n 


Registration  and  Rngftrprinting  of 
Certain  Nonimmigrants  Bearing  Iraqi 
and  Kuwaiti  Travet  Documents 

AOENCV:  InumsratioTi  and  Naturahzation 

Service.  Department  of  )tra*><*- 

ACTKNT  Fmat  rule. 

SUMMAaY:  This  rule  provides  for  the 
registration  and  Gngerprinting  of  certain 
nonimmigrants  bearing  Iraqi  and 
Kuwaiti  travel  documents  vmHo  apply  for 
admission  to  the  United  States. 
Authority  for  this  rule  is  provided  in 
section  2C3{a)  of  the  rmmigration  and 
NaHonality  Act  (Act)  (8  U.S.C.  1303  (a)), 
which  authorizes  the  Attorney  General 
to  prescribe  special  regulations  and 
forms  for  the  registration  and 
fmgerprinting  of  certain  aliens.  This 
action  is  necessary  to  protect  and 
safeguard  the  interests  and  secority  of 
the  United  States  as  a  precaution 
against  reprisals,  because  of  the 
heightened  tension  in  the  Middle  East, 
after  the  invasion  of  the  Kingdom  of 
Kuwait  by  Iraq,  and  the  deployment  of 
United  States  military  forces  to  that 
regioa 

EFFECTIVE  DATE;  January  la  1991. 
FOR  FUVTMDI  IHFOWiATlOII  CONTACT 
Richard  Ck>ttliefa.  Assistant  Chief 
Inspector.  Office  of  Inspectjons. 
Immigration  and  Naturalization  Service. 
425 1  Street.  NW.  room  7123, 
Washington.  DC  20636.  telephone 
number  [202)  514-2860. 
SUPPIXMENTAaV  mrOWIJATlOM:  On 
August  2. 1990^  the  Kingdom  of  Kuwait 
was  invaded  by  Iraqi  troops.  As  a  result 
of  the  U.S.  condenmalion  of  and 
economic  sancbons  against  Iraq's 
invasion  of  Kuwait  the  potential  for 
anti-Uik  terrorist-type  activities 
domestically  has  increased.  The  new 
sections  will  not  only  assist  in 
preventing  the  improper  use  of  stolen 
Kuwaiti  passports,  but  in  securing 
information  on  terrorists  intending  to 
target  U.S.  citizens,  Kuwaiti  diplomats, 
dnd  others  who  oppose  the  Iraqi 
invasion. 

Diplomats  accredited  to  the  United 
States  along  with  representatives  to 
prescribed  international  organizations  in 
the  United  States  are  precluded  by 
statute  from  the  controls  provided  in 
sertion  263  of  the  Act. 


This  rule  aaends  title  8  of  the  CFR  by 
adding  a  new  |  264.3.  which  directs  that 
certain  nonimmigrants  bearing  Iraqi  and 
Kuwaiti  travel  documeofs  who  arrive  in 
the  United  States  on  or  after  January  10, 
1991.  be  registered  and  fingerprinted  by 
the  Immigration  and  Naturalization 
Service  at  the  Port  of  Entry  to  the  United 
States. 

In  accordance  with  5  U.S.C.  605(bl.  the 
Attorney  General  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  definition  of  section  1(b)  of 
E.G.  12291.  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.G.  12612. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  OMB 
under  the  Paperwork  Reduction  Act. 
The  GMB  control  number  for  this 
collection  is  1115-0077. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
since  this  rule  is  necessary  to  safeguard 
the  interests  and  security  of  the  United 
States. 

List  of  Subjects  in  8  CFR  Part  264 

Aliens,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  title  8,  chapter  I.  part  264  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  264— REGISTRAT10M  AND 
FINGERPRWTWG  OF  ALIENS  IN  THE 
UNITED  STATES 

1.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  a  U.S.C.  1103, 1201. 1201a.  1301- 
1305:  66  Stal.  173.  191,  223-225;  71  Slat.  641. 

2.  In  part  264.  a  new  §  264.3  is  added 
to  read  as  follows: 

S  264.3    Registration  and  nngarprtnting  of 
certain  nonimmigrants  bearing  Iraqi  and 
Kuwaiti  travel  documents. 

All  nonimmigrants  bearing  Iraqi  and 
Kuwaiti  travel  documents  who  apply  for 
admission  to  the  United  States  on  or 
after  January  10, 1991.  except  those 
applying  for  admission  under  section 
101(a){15)(A)  or  101(a)(15)(G)  of  the  Act. 
shall  be  registered  on  Form  1-04. 
photographed,  and  fingerprinted  on 
Form  FD-258.  by  the  Service  at  the  Port 
of  Entry  where  diey  apply  for  admission 
to  the  United  States. 


Dated-.  )ainiary  10.  TSBfX. 
Dick  Tltonbafg. 

Attorney  Cerreraf. 

[FH  Doc.  W-1OT9  Filed  1-15-91;  <yA5  am} 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  201 
[Reg.  A) 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  In  Discount 
Rates 

AOENCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Final  rule. 

SUMMART.  The  Board  of  Governors  has 
amended  its  Regulation  A — Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
refiect  its  recent  approval  of  a  reduction 
in  discount  rates  at  eatlh  Federal 
Reserve  Bank  effective  December  19. 
1990.  The  discount  rate  is  the  interest 
rate  that  is  charged  depository 
institutions  when  they  borrow  from  theff 
district  Federal  Reserve  Banks.  The 
Board  acted  on  requests  submitted  by 
the  Boards  of  Directors  of  the  twelve 
Federal  Reserve  Banks. 

The  Board  approved  the  requests 
against  the  background  of  weakness  in 
the  economy,  constraints  on  credit,  and 
slow  growth  in  the  monetary  aggregates. 
The  reduction,  in  part,  realigns  the 
discount  rate  with  market  interest  rates. 
EFFECTIVE  DATE:  The  discount  rate 
changes  were  effective  on  December  19, 
1990. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257);  for  the  hearing 
impaired  only.  Telecommunications  . 
Device  for  the  Deaf  (TTD)  (202/452- 
3544],  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SURn£MENTAItV  IHF0RMAT10H:  Pursuant 
to  the  authority  of  sections  10(b),  13. 14, 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  to 
incorporate  changes  in  discount  rates  on 
Reserve  Bank  extensions  of  fredit.  The 
discount  rate  is  the  interest  fate  that  is 
charged  depository  institutidna  when 
they  borrow  from  their  district  Federal 
Reserve  Banks. 

The  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks 
effective  December  19. 1990.  The  Board 
took  this  action  against  the  background 
of  weakness  in  the  economy,  constraints 
on  credit,  and  slow  growth  in  the 


/ 


monetary  aggregates.  The  reduction,  in 
part,  realigned  the  discount  rate  with 
market  mterest  rates  Consistent  with  its 
past  practice,  the  Board  made  the 
changes  effective  as  soon  as  possible. 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  Board's 
approval  of  the  discount  rates  is 
excepted  from  those  requirements 
because  it  is  "*  *  *  a  matter  relating  to 
agency  management  or  personnel  or  to 
public  property,  loans,  grants,  benefits, 
or  contracts."  5  U.S.C.  553(a)(2]. 
Nevertheless,  when  the  Board  approved 
these  rates,  it  considered  the  reasons  for 
the  action  as  "good  cause"  for  finding 
that  delaying  the  reduction  in  discount 
rates  to  allow  notice  and  public 
comment  on  the  changes  was 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.'  In  any 
event,  borrowing  from  a  Reserve  Bank 
must  be  done  in  accordance  with 
Regulation  A.  and  potential  borrowers 
are  advised  of  applicable  rates  before 
an  advance  is  granted.  Thus,  these 
changes  to  Regulation  A  reflect  the 
current  discount  rates  and  are  for 
general  information  only. 

The  provisions  of  5  U.S.C.  553(d) 
generafiy  prescribing  30  days'  prior 
notice  of  the  effective  date  of  a  rule 
were  not  followed  in  connection  with 
the  adoption  of  these  amendments 
because  the  action  is  excepted  from 
those  requirements.  Further,  section 
553(d)  provides  that  such  prior  notice  is 
not  necessary  whenever  there  is  good 
cause  for  finding  that  such  notice  is 
contrary  to  the  public  interest.  As 
previously  stated,  the  Board  determined 
that  delaying  the  effectiveness  of  the 
changes  in  the  discount  rate  is  contrary 
to  the  public  interest. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  805(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-364,  5  U.S.Q  601  el  seq.),  the  Board 
certifies  that  the  changes  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  amendments  will  have  no  general 
effect  on  regulatory  burdens  for  all 
depository  institutions,  no  specific  effect 
on  such  burdens  for  small  depository 
institutions,  and  have  no  particular 
adverse  effect  on  other  small  entities. 


List  of  Subjeetf  ui  12  CFR  Part  2M 

Banks,  banking:  Credit;  Federal 
Reserve  System. 

For  the  reasons  outlined  above,  the 
Board  of  Governors  amends  12  CFR  pari 
201  as  set  forth  below: 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows; 

Authority:  Sees.  HJ(a].  10(t)).  13,  13a.  T4(d) 
and  19- of  the  Federal  Re«erve  Act  (12  U.S.C. 
347a.  347b,  343  et  seq..  347c,  348  et  9^..  357. 
374.  374a  and  481);  and  sec.  7(b)  of  the 
international  Banking  Act  of  1978  (12  US.C. 
347  d). 

2.  Section  20151  is  revised  to  read  as 

follows: 

§  201.51    Short-term  ad)uafment  credH  for 
depository  llistituttuiis. 

The  rates  for  short-term  adjustment 
credit  provided  to  depository 
institutions  under  §  ail.3(a)  of 
Regulation  A  are: 


Federal  Reserve  Bank 


Rate 


E«ectr»e 


Boston 

N«wYo»* 

Pnnadetphia... 

Cleveland 

Richrrxwid 

Aitanta 

Oitcago — _. 

SI.  Louw _. 

Minn«apoli9  ... 
Kansas  City ... 


Son  Franoace.. 


6.5  I  Dec. 
6.5  Dec 
6.5  I  Dec 
6.5  Dec. 
6  5  Dec 
6  5  I  Dec 
6.5  '  Dec 
6.5  I  Dec. 
6.5  ;  Dec 
6  5  Dec 
65  '  Dec 
6.5    D«:. 


19,  1990 
19.  1990 
19.  T990 
19.  1990. 
19.  1990. 
19.  1990. 
19.  1990. 
19.  199& 
19.  1990. 
19.  1990 
19,  1990 
19.  1990. 


3.  Section  201.52  is  revised  to  read  as 
folloTv's: 

§20132    ExtendM*  credit  for  depository 
tnstltutiona. 

(a)  Seasonal  credit  The  rates  for 
seasonal  credit  extended  to  depository 
institutions  under  §  21>1.3(b)(l)  of 
Regulation  A  are: 


Federal  Reaeive  Bank 

Rata 

Eflectiwe 

Boston _ 

New  York 

PTnladelphia 

Clevaland     

6.5 
65 
65 
65 
6.5 
6.5 
65 
65 
65 
6.5 
6.5 
6.5 

Dec.  19,  1990 
Dec  19,  199a 
Dec.  19.  1990, 
Dec,  19.  1990 

Richmond _. 

Atlanta. 

Chicago * 

Dot  19.  1990, 

Dae,  19.  i9ea 
Dec  19,  T9eO. 

St  Lou* 

Dec   rg,  1990 

Minneaooli*  

Dec  19.  1990 

Kanaw  Crty 

Dallas 

San  Francisco — -.. 

Vmt..  19,  1990, 
Dec,  19,  199a 
Dec   19.  1990 

'  The  Board's  Rules  of  Procedure  provide  that 
ddvance  notice  and  deferred  efTective  date  will 
ordinarily  be  omiiled  in  the  public  interest  for 

changes  in  discount  rates,  12  CFR  262  2(el, 


(b)  Other  extended  credit  The  rates 
for  other  extended  credit  provided  to 
depository  institutions  under  sustained 
liquidity  pressures  or  where  there  are 
exceptional  circumstances  or  practices 
involving  a  particular  institution  under 
§  201.3(b)(2)  of  Regulation  A  are: 


Federd  neaarw  Benk 

MM* 

ElfBOl** 

Boston     

as 

Dec  19,  i9ea 

Hem  Voft 

6.5 

Dec  19  T990 

PhiiadeJphie 

65 

Dec   t9  T9eO 

'"lovcfaM} 

6.5 

6,5 

Dec  19.  1990 

Rictvnane __,,_ 

dk  IS,  190a 

Atiama _       

65 

Dec  19.  r990. 

Chicago-,...          

65 

Dec  rg  T990 

St  Lou* - 

65 

D«   19  t«9e 

MirtneapolB 

6.5 

Dec  1*.  199a 

Kansas  City 

6.5 

Dec  19.  i«ea 

Dallas 

65 

Dec  19,  1990 

San  Francam 

6.5 

Dec  i».  i«ga 

These  rates  a^jply  for  the  first  30  days  of 
borrowing.  For  credit  outstanding  for 
more  than  30  days,  a  flexible  rate  will  be 
charged  wluch  takes  into  account  rates 
on  market  sources  of  funds,  but  in  no 
case  will  the  rate  charged  be  less  than 
the  basic  discount  vMe  phjs  one-half 
percentage  point.  Where  extended  credit 
provided  to  a  particular  depositary 
institution  is  anticipated  to  he 
outstanding  for  an  unusually  prolonged 
period  and  in  relatively  large  amounts. 
the  30-day  time  period  may  be 
shortened. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  January  10, 
1991. 

Williani  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  91-1014  Filed  1-13-91;  8:45  am] 

BIUJNO  COBE  t31ft-««-M 


DEPARTUBfT  OF  IRMtSfOrnkVOH 

Federal  Avtotton  AdnMstratiefi 

14  CFR  Part  39 

[Docket  No.  90-N»-66-AD;  AmdL  39-68601 

AirwortMness  Wrecflves;  Mrtwn 
(ndustrle  Modef  A32e-111,  -211,  and 
— ?31  Qerles  All  ptancs 

AOBtCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTlO*R  Final  rule. 

SUMMAMV:  This  amentiment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Industrie  Model 
A320-111,  -211.  and  -231  series 
airplanes,  which  requires  the 
installation  of  wiring  and  electronic 
components  in  the  landing  gear 
retraction  system.  This  amendment  is 
prompted  by  reports  of  failure  of  the 
landing  gear  to  connnue  to  retract 
during  the  simulated  failure  of  an 
alternator  on  take-off.  This  condition,  if 
not  corrected,  could  result  in  excess 
drag,  failure  to  achieve  climb 
performance,  and  loss  of  obstacle 
clearance  margins. 
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EFFECTIVE  DATE;  February  25. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  Avenue  Didier  Daurat,  31700 
Blagnac.  France.  This  information  may 
be  examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  IHFORMATtON  COMTACn 
Mr.  Greg  Holt,  Standardization  Branch, 
ANM-113;  telephone  (206)  227-2140. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INF0RMAT10M:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
Airbus  Industrie  Model  A320-111.  -211. 
and  -231  series  airplanes,  which 
requires  the  installation  of  wiring  and 
electronic  components  in  the  landing 
gear  retraction  system,  was  published  in 
the  Federal  Register  on  June  5, 1990  (55 
FR  22924). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter,  the  Air  Transport 
Association  (ATA)  of  America, 
supported  the  rule. 

The  other  commenter,  Airbus 
Industrie,  recommended  that  the  fmal 
rule  be  revised  to  include  reference  to 
installation  of  Modification  21703.  This 
modification,  described  in  Service 
Bulletin  A320-32-1048,  Revision  1,  dated 
July  la  1990,  changes  the  location  of  the 
electronic  components  and  introduces 
minor  wiring  changes.  Airbus  also  noted 
that  further  investigation  revealed  that, 
in  a  small  area  of  the  flight  envelope 
(high  MACH  and  altitude),  it  is  possible 
to  extend  the  landing  gear  by  crew 
action,  which  should  not  be  possible 
above  280  KTS.  The  changes  introduced 
by  Modification  21703  will  ensure  that 
there  is  no  possibility  for  the  capacitor 
to  supply  electrical  power  to  the 
solenoid  valve  when  aircraft  speed 
decreases  below  260  KTS  (high  altitude 
cruise).  The  protection  function  against 
power  supply  cut-off  during  the  landing 
gear  retraction  sequence  will  be 
maintained  with  this  modification.  (The 
Direction  G6n6rale  de  I'Aviation  Civile, 
which  is  the  airworthiness  authority  of 
France,  has  classified  Service  Bulletin 
A320-32-1048,  Revision  1,  as 
mandatory.)  The  FAA  concurs  with  the 
commenter's  request  and  has  revised 
paragraph  A.  of  the  final  rule  to  include 


Modification  21703  as  an  optional 
method  of  compliance. 

The  economic  analysis  paragraph, 
below,  has  been  changed  to  reflect  a 
more  accurate  actual  cost  to  operators. 
Based  on  new  data  received  since 
issuance  of  the  Notice,  the  FAA  has 
revised  the  estimated  costs  to  indicate 
that  6  manhours  will  be  required  to 
accomplish  the  required  actions,  rather 
than  3.5  manhours  as  was  specified  in 
the  preamble  to  the  Notice. 

Paragraph  B.  of  the  final  rule  has  been 
revised  to  specify  the  current  procedure 
for  submitting  requests  for  approval  of 
an  alternate  means  of  compliance. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
noted  above.  The  FAA  has  determined 
that  these  changes  will  neither 
significantly  increase  the  economic 
burden  on  any  operator,  nor  increase  the 
scope  of  the  rule. 

It  is  estimated  that  8  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  required  parts  if  $355.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$4,600. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distnbution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-4AMENDED1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1983);  and  14  CFR  11.89. 

§39.13    [Anwmted] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Applies  to  all  Model  A320- 
111,  -211,  and  -231  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  within  45  days  after  the 
effective  date  of  this  AD.  unless 
previously  accomplished. 
To  prevent  failure  of  the  landing  gear  to 

retract  following  takeoff,  accomplish  the 

following; 

A.  Install  wiring  and  electronic  components 
in  relay  48GA'»  energization  system,  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-32-1035,  Revision  2,  dated 
December  18, 1989;  or  Airbus  Industrie 
Service  Bulletin  A32&-32-1043.  Revision  1. 
dated  July  10, 1990. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  mav 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  ,\irplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat. 
31700  Blagnac.  France.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton.  Washington. 

This  amendment  becomes  effective 
February  25. 1991. 


F«flk*«l  Regatec  /  Vol.  56.  Nc.  11  /  Wednesday.  January  16,  1991  /  Roles  and  Regulations         15W 


Issued  in  Renton,  Washington,  on  {amiary 
7,  1991. 
Darrell  M.  PwferMia 

Acting  Manager.  Transport  Airplane 
Directorate^  Aircraft  Certification  Service. 
|FR  Doc.  91-1035  Filed  1-15-91;  845  am) 

WUINQ  COOE  4S10-13-M 


14  CFR  Part  39 

[  Docket  Mbw  SO-NM-IM-ADt  taitft  »■ 
68611 

AirwortMness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Series  Airplanes 

ASCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTioir  Final  rule. 

SUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  all  British  Aerospace 
Model  BAC  1-11  200  and  400  series 
airplanes,  which  requires  repetitive 
visual  inspections  to  detect  cracks  in  the 
flight  deck  canopy  area,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  several  reports  of  cracks  in  various 
structural  members  m  the  flight  deck 
canopy  area.  Thfs  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  fuselage. 
EFFECTIVE  DATE:  Febfrtary  25, 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC,  Librarian  for 
Service  Bulktins.  PJO.  Box  17414,  Dulles 
International  Airport,  Washington,  ETC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORJAATIOM  CONTACT: 
Mr.  Wiriiam  Schroeder,  Standardization 
Branch.  ANM-llS;  telephone  (2136)  227- 
2148.  Mailing  address:  FAA  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to  all 
British  Aerospace  Model  BAC  1-11  200 
and  400  series  airplanes,  which  requires 
repetitive  visual  inspections  to  detect 
cracks  in  ^>e  flight  deck  canopy  area, 
and  repair,  if  necessary,  was  published 
in  the  Fedetal  R«siBtei  on  October  19. 
1990  (55  FR  42398). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal 


After  cairefnl  review  of  the  available 
data,  tbe  FAA  has  detBrmiaed  \ha.t  air 
safely  and  the  public  iaterest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  76  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  18  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S50.400. 

The  regulatioos  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executiv-e  Order  1261 2,  it  is 
determined  that  this  firral  rde  does  not 
have  STifficient  federalism  implicatrorra 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  CWer  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Poficies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  the  ABvaadinenl 

Accordingly,  pursuant  to  the  authority' 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  3d 
continues  to  read  as  follows: 

Authority:  40  U.S  C  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  9;^M9. 
January  IZ  1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  AerosiMca:  Applies  to  all  ^4ud£!i  BAC 
1-11  200  and  400  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 


To  detect  cracks  in  the  flight  deck  canopy 
and  tw  prevent  reduced  stracrurai  mtejrrfy  of 
the  fosela^.  acannpliah  the  failo^inp 

A  Pnor  to  the  accttmuiahon  of  30.00e 
landuigs.  or  within  6  monlh*  after  the 
effective  dale  of  this  ATX  whichever  otcux.s 
later,  and  thereafter  at  intervals  not  to 
exceed  5,000  landings,  perform  a  visual 
inspection  of  the  flight  deck  canopy  area,  in 
accordance  with  British  Aerospace  Alert 
Ser\ice  BuBettn  SJ-A-PM^^^M.  Issue  Z.  dated 
]une  V  1990.  PBy  partculaf  aftention  to  ti\e 
top  Bill  join*  straf.  the  top  srtl  intsrcoB'.al.  the 
frame  at  SutioB  tl3,  and  the  tcp  sill  boom 
and  web. 

B.  If  cracks  are  {ound,  reptMr  prior  to 
further  flight,  in  a  manner  approved  by  the 
Manager.  Standardization  Branch.  ANM-llS. 
FAA.  Transport  Airplane  Directorate  Aft«r 
repair,  repeat  the  inspecfions  required,  by 
paragraph  A.  of  this  AD  at  intervals  not  to 
exceed  SJKn  landia^s. 

C.  An  altemafe  means  of  compliance  or 
adjustmenl  of  tiie  compUanrg  tune,  which 
provides  an  acceptable  level  of  safely,  may 
be  used  when  approved  by  the  Manager 
Standardization  Branch.  A!VM-n3.  ¥.\A. 
Transport  Airplane  Directorate. 

Note:  Th«  reqtiesf  should  be  submittwi 
directly  tG  the  Manajter  Standardization 
Branch.  A.N'N4-n3.  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI)  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager.  Slandardizaliun 
Branch.  A.VM-lli 

D.  Speciiil  Qigbt  permits  may  bt  issued  in 
accordance  wItkFAR  21.197  and  21199 la 
operate  airplanes  to  a  base  in  order  to 
comply  Witt  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  PLC. 
L^rarian  for  Service  Bulletins,  P  O  Box 
17414  Dulles  tetemational  Airport 
Washington.  D.C.  20641-0414.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Dnectorate.  1601 
Lind  Avenue  SW.,  Renton.  Washington. 

This  araendraent  becomes  effective 
February  25, 19SI. 

Issued  in  Renton.  Washington,  on  January 
7, 1991. 
Darrell  M.  Pedersont 

Actijig  Managpr.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
(FR  Doa  91-1036  Filed  1-15-91;  8:45  am} 
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14  CFR  Part  71 

[Airspace  Doclfet  No.  90-ASO-2t) 

Am«»*T>«nt  to  Tranartton  Are»,  ttem 
Smyrna  Peach,  FL 

AGB«ev:  Federal  Aviation 
Administration  (FAA).  DOT        _.^fc- 
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action:  Final  rule. 


SUMMAMY:  This  amendment  extends  the 
New  Smyrna  Beach  transition  area  over 
the  Massey  Ranch  Airport.  A  standard 
instrument  approach  procedure  (SIAP) 
ahs  been  developed  to  serve  the  Massey 
Ranch  Airport  predicated  on  the  New 
Smyrna  Beach  nondirectional  radio 
beacon  (NDB).  This  action  lowers  the 
base  of  controlled  airspace  from  1200  to 
700  feet  above  the  surface  in  the  vicinity 
of  the  airport  to  provide  controlled 
airspace  protection  for  instrument  flight 
rules  (ini)  aeronautical  operations. 
Concurrent  with  publication  of  the  NDB 
SIAP.  the  operating  status  of  the  Massey 
Ranch  Airport  will  change  from  visual 
flight  rules  (VFR)  to  IFR. 
EFFCCnVf  DATl:  0901  u.t.c,  March  7. 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
James.  G.  Walters,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta. 
Georgia  30320;  telephone  (404)  763-7646. 
tUPKEMENTARY  INFORMATION: 

History 

On  November  9, 1990.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  New  Smyrna 
Beach  transition  area  (55  FR  47073).  The 
proposed  action  would  extend  the 
existing  New  Smyrna  Beach  transition 
area  southward  to  include  the  Massey 
Ranch  Airport.  An  NDB  SIAP  had  been 
developed  to  serve  the  airport  based  on 
the  New  Smyrna  Beach  NDB.  The 
proposed  action  would  lower  the  base  of 
controlled  airspace  from  1200  to  700  feet 
above  the  surface  in  order  to  provide 
controlled  airspace  protection  for  IFR 
aeronautical  operations.  If  the  airspace 
amendment  was  approved,  the  operating 
status  of  the  Massey  Ranch  Airport 
would  be  changed  from  VFR  to  IFR 
concurrent  with  publication  of  the  SIAP. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6G 
dated  September  4, 1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  New  Smyrna  Beach  transition  area. 
The  base  of  controlled  airspace  is 
lowered  from  1200  to  700  feet  above  the 
surface  in  vicinity  of  the  Massey  Ranch 
Airport  for  protection  of  IFR 


aeronautical  operations.  Concurrent 
with  publication  of  the  plarmed  NDB 
SIAP,  the  operating  status  of  the  airport 
will  change  from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10654.  49  U.S.C.  106(g) 
(Revised  Public  Law  97-449.  )anua.-y  12. 
1983);  14  CFR  11.69. 

S  71.181    (Amendsd] 

2.  Section  71.181  is  amended  as 
follows: 

New  Smyrna  Beach,  FL    (Amended] 

Following  the  words, New  Smyrna 

Beach  Airport  (lat.  2fl'0315"  N.,  long. 
80'56  54"  W.);"  insert  the  clause,  "within  a 
6.5-mile  radius  of  Massey  Ranch  Airport  (lat. 
28*  58  45  ■  N.,  long.  80'55'30"  W.);" 

Issued  in  East  Point,  Georgia,  on  January  7, 
1991. 

Don  Ca«s, 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

(FR  Doc.  91-1031  Filed  l-li-91;  8:45  am] 

MLUNO  COOC  M10-1I-M 


14  CFR  Part  71 

[Airspace  Docket  No.  90-AGL-141 

Alteration  of  Transition  Area;  Morris, 
IMN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


summary:  The  nature  of  this  action  is  to 
alter  the  existing  Morris,  MN.  transition 
area  to  accommodate  a  new  VOR 
Runway  14  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Morris 
Municipal  Airport,  Morris,  MN.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  under  instrument 
flight  rules  from  other  aircraft  operating 
under  visual  flight  rules  in  controlled 
airspace. 

effective  date:  0901  u.t.c,  April  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers,  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  October  19,  1990,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Administration  (14 
CFR  part  71)  to  alter  a  transition  area 
airspace  near  Morris,  MN  (55  FR  42400). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4, 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
designated  transition  area  airspace  near 
Morris,  MN.  The  transition  area  is  being 
modified  to  accommodate  a  new  VOR 
Runway  14  SIAP  to  Morris  Municipal 
Airport.  Morris,  MN.  The  modification  to 
the  existing  airspace  will  consist  of  a 
2.75  miles  width  each  side  of  the  331° 
bearing  from  the  airport,  extending  from 
the  5.5-mile  radius  area  to  8.5  miles 
northwest  of  the  airport. 

The  development  of  a  new  SIAP 
requires  that  the  FAA  alter  the 
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designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  the  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rules 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
Is  certified  that  this  rule  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFlt  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 


PART  71-{ AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  134d(a),  13S4(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983):  14 
CFR  11.89. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Morris,  MN    |Re\isedj 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5.5-mile 
radius  of  Morris  Municipal  Airport  (lat. 
45°34'00'  N..  long.  95°58'00'  W.j;  and.  within  3 
miles  each  side  of  the  138'  bearing  from  the 
Morris  Municipal  Airport  extending  from  the 
S.5-mile  radius  to  7  miles  southeast  of  the 
airport;  and  within  2.75  miles  each  side  of  the 
331*  bearing  from  the  airport  extending 
from  the  5.5-mile  radius  to  8.5  miles  northwest 
of  the  airport. 


Issued  in  Des  Plaines,  Illinois,  on  December 
17, 1990. 
Teddy  W.  Burcham. 

Manager.  Air  Traffic  Division. 

[FR  Doc.  91-1034  Filed  1-15-91;  8:45  am) 

B<LUNO  CODE  491»-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  90-AGL-181 

Alteration  to  Transition  Area;  Staples, 
MN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
alter  the  existing  transition  area  to 
accommodate  a  revised  NDB  Runway  14 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Staples  Municipal 
Airport  Staples.  MN.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  under  instrument 
flight  rules  from  other  aircraft  operating 
under  visual  flight  rules  in  controlled 
airspace. 

effective  date:  0901  u.t.m.,  April  4, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT 
Douglas  F.  Powers,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-756a 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  October  30. 1990,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  alter  a  transition  area 
airspace  near  Staples.  MN  (55  FR  45613). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6G  dated  September  4. 
1990. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  alters  the 
designated  transition  area  airspace  near 
Staples,  MN.  The  transition  area  is  being 
modified  to  accommodate  a  revised 
NDB  Runway  14  SIAP  to  Staples 


Municipal  Airport.  Staples.  MN.  The 
modification  to  the  existing  airspace  will 
consist  of  a  3-mile  width  each  side  of  the 
317'  bearing  from  Staples  Municipal 
Airport,  extending  from  the  existing  5- 
mile  radius  area  to  8.5  miles  northwest 
of  the  airport. 

The  revised  procedure  requires  that 
the  FAA  alter  the  designated  airspace  to 
insure  that  the  procedure  will  be 
contained  within  controlled  airspace. 
The  minimum  descent  altitude  for  the 
procedure  may  be  established  below  the 
floor  of  the  700  foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  Oight  rules 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  In  14  CFR  Part  71 

Aviation  Safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authorirv;  49  U.S.C.  13481a).  1354(a).  1510; 
Executive  Order  10854.  49  U5.C  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69 

§71.1S1    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Staples,  MN    [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Staples  Municipal  Airport  (lat,  46*22  48' 
N..  long,  94'48'08'  W  ):  and  within  3  miles 
each  side  of  the  31'°  bearing  from  Staples 
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Municipal  Airport  extending  from  the  5-milf 
radius  to  8.5  miles  northwest  of  the  airport. 

Issued  in  Des  Plaires.  niinoii.  on  December 
18,  1980. 

Tadtly  W.  Burchun. 
Maoager,  Air  Traffic  Division. 
|FR  Doc.  91-1032  Filed  1-15-91;  ft-lS  amj 

WJJNQ  COM  «10-U-M 


14CFRPtrt71 

(Alrapwa  Doctiat  No.  M-ACL-UI 

Transition  Area  Eatabllstwrtent;  Two 
Harbors,  MN 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT 

ACTION:  Final  rule.     

summary:  The  nature  of  this  action  is  to 
establish  the  Two  Harbors,  MN, 
transition  area  to  accommodate  a  new 
NDB  Runway  24  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Two 
Harbors  Municipal  Airport  Two 
Harbors,  MN.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures 
under  instrument  flight  rules  from  other 
aircraft  operating  under  visual  flight 
rules  in  controlled  airspace. 
EFf«cnv£  DATt:  0901  u.t.c.  Apnl  4. 1991. 
FOfl  FUflTHER  tHFOftMA'PON  COHTACT 
Douglas  F.  Powers,  Air  TrafTic  Division. 
System  Management  Branch.  AGL-530. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plames,  Illinois 
60018,  telephone  (312)  694-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  October  26,  1990,  the 
Federal  Aviation  Administration  (FAA) 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area 
airspace  near  Two  Harbors,  MN  (55  FR 
43144). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6C  dated  September  4, 
1990 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  transition  area  airspace 
near  Two  Harbors.  MN.  The  transition 


area  is  being  established  to 
accommodate  a  new  NDB  Runway  24 
SIAP  to  Two  Harbors  Municipal  Airport. 
Two  Harbors,  MN. 

The  development  of  a  new  SIAP 
requires  that  the  FAA  alter  the 
designated  airspace  to  ensure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  the  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rules 
requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows:  i 

PART  71— {AMENDED! 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authonty:  49  U.S.C.  1348{al.  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983}:  14 
CFR  11  69. 

§  71.181    (Amended] 

2.  Section  71.181  is  amended  as 

follows: 

Two  ttarbors.  MN     [New] 

Thdl  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Two  Hart>ors  Municipal  Airport  (lat.  47" 
03  04"  N..  long.  91"  4432"  W.);  and  within  3 
miles  each  sjde  of  the  073°  t)eanng  from  Two 
Harbors  Municipal  Airport  extending  from 
the  5-mile  radius  to  8.5  miles  northeast  of  the 
airport. 


Issued  in  Des  Plaines,  Illinois  on  Decemtier 
18,  1990. 

Teddy  W.  Burcham. 
Manager,  Air  Traffic  Division. 
|FR  Doc.  91-1033  Filed  1-15-91;  8.45  am) 

BtLLINQ  COOC  M1«-tS-M 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Parts  200,  209,  and  234 
RIN  3220-AA69 

Railroad  Employers'  Reports  and 
ResponsiblHties;  Lump-Sum  Payments 

agency:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 


summary:  The  Railroad  Retirement 
Board  (Board)  amends  parts  200.  209, 
and  234  of  its  regulations  to  reflect  an 
amendment  to  the  Railroad  Retirement 
Act  which  provides  for  the  payment  of  a 
lump-sum  benefit  under  certain 
circumstances  to  employees  who 
received  separation  allowances  or 
severance  pay  which  may  not  be  used  to 
increase  a  tier  11  benefit  under  the  Act. 
EFFECTIVE  DATE:  January  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  General  Attorney. 
Railroad  Retirement  Board,  Bureau  of 
Law.  844  Rush  Street,  Chicago.  Illinois 
60611,  (312)  751-^929  (FTS  386-4929). 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Retirement  Act  was  recently 
amended  by  the  Railroad 
Unemployment  Insurance  and 
Retirement  Improvement  Act  of  1988, 
Public  Law  100-^7, 102  Stat.  334Z 
Section  7301  of  the  latter  Act  adds  a 
new  section  6(e)  to  the  Railroad 
Retirement  Act  which  provides  for  a 
lump-sum  payment,  the  Separation 
Allowance  Lump-Sum  Payment,  which 
is  equal  to  the  amount  of  an  employee's 
railroad  retirement  taxes  paid  under 
section  3201(b)  of  the  Internal  Revenue 
Code  (tier  II  taxes)  which  have  been 
deducted  from  separation  or  severance 
payments  which  were  not  creditable  for 
purposes  of  computing  the  employee's 
tier  II  benefit  under  the  Railroad 
Retirement  Act  because  of  the 
employee's  cessation  of  employment. 
This  lump  sum  is  to  be  paid  upon 
entitlement  to  an  annuity  under  the 
Railroad  Retirement  Act  to  an  employee 
with  ten  years  of  service  if  the 
separation  or  severance  payments  were 
not  used  in  the  computation  of  his  or  her 
tier  II  benefit  under  the  Railroad 
Retirement  Act  because  payments  were 
made  after  he  or  she  left  the 
employment  of  his  or  her  railroad 
employer.  If  the  employee  dies  before 
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his  or  her  annuity  begins  to  accrue,  the 
lump  sum  is  payable  to  his  or  her 
survivors.  The  provision  for  this  benefit 
applies  retroactively  to  separation  and 
severance  payments  made  after  1984. 

In  addition,  the  Board  amends  part 
200,  General  Administration,  and  part 
209,  Railroad  Employers'  Reports  and 
Responsibilities,  to  add  a  reference  to 
new  form,  number  BA-9,  Report  of 
Separation  Allowances  or  Severance 
Pay  Subject  to  Tier  II  Taxation,  designed 
to  obtain  the  information  required  by 
the  Board  to  compute  and  pay  the  lump- 
sum benefit.  Part  200  is  also  amended  by 
adding  references  to  new  Forms  BA-10, 
Report  of  Sick  Pay  and  Miscellaneous 
Compensation  Subject  to  Tier  I  Tax,  and 
0-440,  Annual  and  Quarterly 
Indication/Specification  Sheet,  used  to 
transmit  compensation  reports. 

The  Board  published  this  rule  as  a 
proposed  rule  on  May  11, 1990  (55  FR 
19743),  and  invited  comments  by  June 
11, 1990.  No  comments  were  received. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  The 
information  collections  imposed  by 
these  amendments  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0173 
and  3220-0175. 

List  of  Subjecto  in  20  CFR  Parts  200, 209. 
and  234 

Railroad  employees.  Railroad 
retirement.  Reporting  and  recordkeeping 
requirements. 

PART  200— GENERAL 
ADMINISTRATION 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5)  and  45  U.S.C 
362:  {  200.4  also  issued  under  5  U.S.C.  552: 
S  200.5  also  issued  under  5  U.S.C.  552a; 
\  200.6  also  issued  under  5  U.S.C.  5S2b:  and 
§  20a7  also  issued  under  31  U.S.C.  3717. 

2.  Section  200.3(a)(2){ii)  is  amended  by 
adding  after  the  reference  to  G-423  and 
before  the  reference  to  G-476c  the 
following: 

§  200.3    Designation  of  forms  and  display 
of  assigned  0MB  control  numbers, 

(a)  *  *  • 
(2)  *  •  * 

(i)  *  *  * 


G-440 — Annual  and  Quarterly  Report 
Indication/Specification  Sheet.  Used  by 
an  employer  to  transmit  reports  of 
compensation. 


§200,3    [Amended] 

3.  Section  200.3(a)(5)  is  amended  by 
adding  after  the  reference  to  BA-5  and 
before  the  reference  to  DC-1  the 
following: 

_  •        «        *        •        * 

BA-9 — Report  of  Separation 
Allowances  or  Severance  Pay  Subject  to 
Tier  II  Taxation.  Used  by  an  employer 
to  report  the  amount  of  separation 
allowances  paid. 

BA-ia— Report  of  Sick  Pay  and 
Miscellaneous  Compensation  Subject  to 
Tier  I  Tax.  Used  by  an  employer  to 
transmit  reports  of  compensation. 


§200,3    [Amended] 

4.  Table  lA  in  section  200.3(b)  is 
amended  by  adding  after  the  entry  for 
BA-5  and  before  the  entry  for  DC-1  the 
following  entries: 

Table  lA. — Railroad  Retirement  Board 
Application  and  Related  Forms 


BA-9 209.14         3220-0173 

BA-10 209.13        3220-0175 


PART  209— (AMENDED) 

5.  The  title  of  part  209  is  corrected  to 
read:  Railroad  Employers'  Reports  and 
Responsibilities. 

6.  The  authority  citation  for  part  209  is 
revised  to  read  as  follows: 

Authority:  45  U.S.C.  231f. 

7.  Part  209  is  amended  by  adding  a 
new  §  209.14,  to  read  as  follows: 

§  209. 1 4    Report  of  separation  allowances 
subject  to  tier  II  taxation. 

For  any  employee  who  is  paid  a 
separation  payment,  the  employer  must 
file  a  report  of  the  amount  of  the 
separation  allowance.  This  report  shall 
be  submitted  to  the  Director  of  Research 
and  Employment  Accounts  on  or  before 
the  last  day  of  the  month  following  the 
end  of  the  calendar  quarter  in  which 
payment  is  made.  The  reports  may  be 
made  on  magnetic  tape,  punch  cards  or 
the  form  prescribed  by  the  Board  as 
described  in  S  200.3(a)(5)  of  this  chapter. 
The  reports  must  be  accompanied  by  a 
report  indication/specification  sheet 
prescribed  by  the  Board  as  described  in 
5  200.3(a)(2)(ii)  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0173) 

PART  234— LUMP-SUM  PAYMENTS 

8.  The  authority  citation  for  part  234 
continues  to  read  as  follows: 


Authority:  45  use  231  f. 

9.  Part  234  is  amended  by 
redesignating  the  current  subpart  F, 
consisting  of  §5  234.60  through  234.62,  as 
subpart  G,  and  by  adding  a  new  subpart 
F  to  read  as  follows; 

Subpart  F— Tier  II  Separation  Allowance 
Uimp-Sum  Payment 

Sec 

234.55    General. 

234  56    Persons  to  whom  a  separation 

allowance  lump-sum  payment  is  payable. 
234  57    F-ffect  of  payment  on  other  benefits. 
234.58    Computation  of  the  separation 

allowance  lump-sum  pa>'ment. 


Subpart  F— Tier  II  Separation 
Allowance  Lump-Sum  Payment 

§234.55    General. 

Under  the  Railroad  Retirement  Act 
certain  railroad  employees  who  have 
received  separation  or  severance 
payments  may  be  entitled  to  a  lump-sum 
payment  if  tier  II  railroad  retirement 
taxes  were  deducted  from  these 
pajTTients.  This  part  sets  forth  the 
conditions  for  entitlement  to  the  lump- 
sum payTnent  and  explains  how  the 
payment  is  computed. 

§  234.56    Persons  to  Mrt>om  a  separation 
allowance  lump-sum  payment  Is  payable. 

(a)  An  employee  who  has  compieled 
10  years  of  ser\'ice  at  the  time  of  his  or 
her  retirement  or  death  and  who  has 
received  on  or  after  January  1, 1985,  a 
separation  allowance  or  severance 
payment  (see  §  210.11  of  this  chapter) 
which  would  have  been  used  to  increase 
his  or  her  tier  II  benefit,  except  for  the 
fact  that  he  or  she  was  neither  in  an 
employment  relation  to  one  or  more 
employers  as  defined  in  part  204  of  this 
chapter  nor  an  employee  representative 
(see  part  205  of  this  chapter),  shall  be 
entitled  to  a  lump  sum  in  the  amount 
provided  for  in  §  234.58. 

(b)  If  an  employee,  otherwise  eligible 
for  the  lump  sum  provided  for  in  this 
section,  dies  before  he  or  she  becomes 
entitled  to  a  regular  annuity  or  before  he 
or  she  receives  payment  of  the  lump 
sum,  the  lump  sum  is  payable  to  the 
employee's  widow  or  widower  who  will 
not  have  died  before  receiving  payment. 
If  the  employee  is  not  survived  by  a 
widow  or  widower  who  will  not  have 
died  before  receiving  payment,  the  lump 
sum  is  payable  to  the  employee's 
survivors  in  the  same  order  of  priority  as 
shown  for  the  residual  lump-sum  (RLS) 
in  §  234.44. 
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S234.S7    Effect  ot  peynMnt  on  ottMT 
benefits. 

The  tier  U  separation  allowance  lump- 
sum payment  has  no  effect  on  the 
payment  of  other  benefits. 

§234.S8    Computstlon  of  Me  sapsrsUon 
allowsnce  lump-sum  payment 

The  separation  allowance  lump-sum 
payment  is  calculated  as  follows: 

(a)  Determine  the  amount  of  the 
compensation  due  to  the  receipt  of 
separation  or  severance  pay  that  could 
not  be  considered  in  the  computation  of 
tier  U; 

(b)  Multiply  this  amount  by  the  rate  or 
rates  of  tax  imposed  by  section  3201(b) 
of  the  Internal  Revenue  Code  of  1954  or 
1986  on  the  compensation  (tier  II  tax): 
and 

(c)  The  product  is  the  amount  of  the 
separation  allowance  lump-sum 
payment. 

Example,  in  January  of  1988  an  employee 
w.'Jh  10  years  of  railroad  service  reluiquished 
his  seniority  rights  in  order  lo  receive  a 
separation  allowance  of  $20,000.  thereby 
severing  his  employment  relation.  This  was 
the  only  creditable  railroad  compensation 
earned  by  the  employee  in  1968.  Both  the 
employer  and  employee  would  have  paid 
their  share  of  railroad  retirement  taxes  on 
this  amount.  With  respect  to  the  employee 
tier  II  tax.  the  tax  rate  for  1988  was  4.9"!; 
under  section  3201(b)  of  the  Internal  Revenue 
Code  of  1986.  Although  the  full  $2(1.000  was 
creditable  under  the  Railroad  Retirement  Act 
for  tier  I  benefit  computation  purposes,  only 
one  month's  compensation.  $2,800.  one- 
twelfth  of  the  annual  tier  II  earnings  ba.'se  of 
S33.600  for  1988.  was  creditable  for  tier  II 
benefit  purposes.  This  is  because  section 
3(i)(4)  of  the  Railroad  Retirement  Act  does 
not  permit  crediting  of  compensation  for  tier 
II  computation  purposes  after  the 
employment  relation  has  been  severed. 
Under  the  lump-timi  provision  discussed 
above,  the  employee  m  this  example  would, 
upon  award  of  his  employee  annuity,  receive 
a  paymeni  of  $842.80  ($20,000  minus  $2,800. 
the  amnunt  of  separation  allowance  that  was 
creditable,  or  $17,200  times  4.9%). 
Dated;  [anuary  8. 1991, 
By  authority  of  the  Board. 
Beatrice  Ezerskl, 
Secretary-  to  the  Board. 
[FR  Doc  91-996  Filed  1-15-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  842 

Administrative  Claims 

agency:  Department  of  the  Air  Force, 

DOD. 

action:  Final  rule. 


summary:  The  Department  of  the  Air 
Force  is  revising  its  regulation  which 
governs  the  processing  of  administrative 
claims  for  personal  injury  and  property 
damage  both  on  behalf  of  and  against 
the  government.  These  amendments 
reflect  the  review  and  reevaluation  of 
current  regulations,  the  deactivation  of 
the  Alaska  Air  Command,  and  a  change 
in  the  existing  guidance.  This  regulation 
will  facilitate  the  settlement  of  claims  in 
the  field. 

EFFECTIVE  DATE;  February  15, 1991. 
FOH  FUflTHER  INFORMATION  CONTACT: 

Major  F.  Adams,  Claims  and  Tort 
Litigation  Staff.  Office  of  The  Judge 
Advocate  General.  Department  of  the 
Air  Force,  Washington.  DC  20332-6128, 
telephone  (202)  767-1575. 
8UPPI.EMENTARY  INFORMATION:  Because 
this  part  implements  a  higher  level 
directive,  it  is  not  published  as  a 
proposed  rule  for  public  comment.  It  is 
published  as  a  final  rule  for  information 
purposes. 

Sections  842.2,  842.11  and  842.23  are 
revised  to  recognize  the  deactivation  of 
Alaskan  Air  Command.  Sections  842.42. 
842.57  and  842.88  are  revised  to 
implement  existing  guidance.  Sections 
842.57  and  842.84  are  revised  to  correct 
omissions  and  to  facilitate  settlement  of 
claims  in  the  field.  Section  842.138  is 
revised  to  update  responsibility  for 
claims  within  the  Army  and  Air  Force 
Exchange  Service,  and  to  update 
addresses.  These  sections  were  revised 
as  a  result  of  Air  Force  review  and 
reevaluation. 

The  Department  of  the  Air  Force  has 
determined  this  regulation  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291;  and  does  not  contain  reporting  or 
recordkeeping  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  Chapter  35). 

List  of  Subjects  in  32  CFR  Part  842 

Claims,  Foreign  claims.  Government 
property,  Law.  Tort  claims. 

For  the  reasons  set  out  in  the 
preamble,  32  CFR  part  842  is  amended 
as  set  forth  below. 

PART  842— ADItflNISTRATIVE  CLAIMS 

1.  The  authonty  citation  for  part  842 
continues  to  read  as  follows; 

Authority;  Sec.  8013, 100  Stat,  1053,  as 
amended;  10  US.C.  8013,  except  as  othervsrise 

noted. 

§842.2    (Amenctedl 

2.  In  §  842.2(e)  remove  the  words  "and 
Alaska. " 


§842.11    (Amended) 

3.  Section  842.11  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  (d). 

§842.23    [Amended! 

4.  In  5  842.23(a)(2)  remove  the  words 
•HQ  AAC". 

5.  Section  842.42  is  amended  by 
adding  paragraph  (f)(ll)  to  read  as 
follows: 

§  842.42    Delegations  of  authority. 
•        •        •        *        • 

(f)*  •  • 

(11)  Medical  malpractice. 

6.  Section  842.57  is  amended  by 
revising  paragraph  (a)(5)  introductory 
text;  in  paragraph  (a)(6)  remove  the 
words  "Lajes  AB,  Azores,  Patrick  AFB, 
FL,  Howard  AFB,  Panama,  and":  and 
adding  paragraph  (e)  to  read  as  follows: 

§842.57    Delegations  of  authority. 

(a)  *  •   * 

(5)  The  SJAs  of  Numbered  Air  Forces 
in  PACAF  and  USAFE;  the  SjA  of  HQ 
TL'SLOG:  the  SJA  of  12AF  (for  South 
America):  and  the  SjAs  of  Lajes  AB, 
Azores,  Patrick  AFB,  FL,  and  Howard 
AFB,  Panama  are  each  a  foreign  claims 
commission  and  have  delegated 
authority  to: 
.        »        •        •        • 

(e)  Special  exceptions.  Do  not  settle 
claims  for  medical  malpractice  without 
HQ  USAF/JACC  approval. 

7.  Section  842.84  is  amended  by 
revising  paragraph  (b)(3)  introductory 
text  to  read  as  follows: 

§  842.84    Delegations  of  authority. 
.        ♦        •        •        • 

(b)  •  *  • 

(3)  The  following  individuals  have 
delegated  authority  to  settle  claims  for 
$100,000  or  less  and  deny  them  in  any 
amount: 

•  •        «        *        • 

8.  Section  842.88  is  amended  to  revise 
paragraph  (e)  introductory  text  and  add 
paragraph  (e)(6)  to  read  as  follows: 

§  842.88    Delegations  of  authority. 

•  •         *         *         * 

(e)  Special  exceptions.  Do  not  settle 
claims  for  the  following  without  HQ 
USAF/JACC  approval: 


(6)  Medical  malpractice. 

9.  Section  842.136  is  amended  oy 
revising  paragraph  (a);  and  paragraph 
(c)(1)  is  amended  to  change  "HQ 
AFMPC/DPMSCl"  to  "HQ  AFMPC/ 
DPMSCI"  and  to  add  "6001"  after 
"78150"  to  read  as  follows: 
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§84^136    Ctaim  payments  and  deposits. 

•  *  •  •  • 

(a)  AAFES:  (1)  Claims  payable  for 
more  than  $2500:  HQ  AAFES. 
Comptroller,  Insurance  Branch,  P  0.  Box 
660202.  Dallas.  TX  75266-0202. 

(2)  Claims  payable  for  $2500  or  less; 
AAFES  Operations  Center  (OSC-AC), 
2727  LBJ  Highway,  Dallas  TX  75266- 
0320. 

Patsy  ].  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  91-965  Filed  1-15-91;  8:45  am] 

BILUNO  CO       »1(M)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  9E3789/R1088;  FRL-3838-8] 

Pesticide  Tolerance  for  2-{  1- ' 
(Ethoxytmino)8utyll-S-{  2- 
(EthyNhiOPropyl  ]-3-Hydroxy-2- 
Cy  ciohexene- 1  -One 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  the  the  combined  residues 
of  the  herbicide  2-(l- 
(ethoxyimino)butylJ-5-{2- 
(ethyltliio)propyl]-3-hydroxy-2- 
cyclohexene-1-one  (also  called 
"sethoxydim")  and  its  metabolite 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodity 
sweet  potato.  The  regulation  to  establish 
a  maximum  permissible  level  fur 
residues  of  the  pesticide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  {IR-4). 
DATES:  This  regulation  becomes 
effective  January  16, 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP9E3789/R1098].  may  be 
submitted  to:  Hearing  Clerk  (A-ilO), 
Environmental  Protection  Agency.  Rm, 
3708,  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mall:  Hoyt  famerson.  Emergency 
Response  and  Minor  Use  Section 
(H7505C),  Registration  Division, 
Environmental  Protection  Agency,  401  M 
St„  SW„  Washington,  DC  20460,  Office 
location  and  telephone  number:  Rm,  716. 
CM  «2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)-557-2310,  " 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  27, 1990 


(55  FR  39468).  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Statioa  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903, 
had  submitted  pesticide  petition  (PP) 
9E37aQ  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director,  IR-4 
Project  and  the  Agricultural  Experiment 
Stations  of  Arkansas,  Florida,  Louisiana, 
North  Carolina.  Oklahoma,  and  South 
Carolina. 

The  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  herbicide  2-[l- 
(ethoxyimino)butyl]-5-(2- 
cthylthio)propyl}-3-hydroxy-2- 
cyc!ohexene-l-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodity- 
sweet  potato  at  2.0  parts  per  million 
(ppm).  The  petition  was  later  revised  to 
propose  a  tolerance  level  of  4.0  ppm  in 
or  on  sweet  potato. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objecUons 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub,  L  96- 
354,  94  Stat,  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Fednal  Register  of  May  4, 1981  146 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

.Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated  December  24, 1990. 

DouglM  D.  Campl. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is  amended 

as  follows: 

PART  180-lAMENOED] 

1,  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  US  C  346a  and  371. 

2.  Section  180.412(a)  is  amended  in  the 
table  therein  by  adding  and 
alphabetically  inserting  a  tolerance  for 
the  raw  agricultural  commodity  sweet 
potato,  to  read  as  follows: 

§  1 80.4 1 2    2^  1-(EtlK)xylmino)butyl  »-W  2- 

(ethytthlo)propyi}-S-hydroxy-2- 

cy ciohexene- 1-one;  tolerance  lor  residues. 


Commodit)es 


Parts  p6f 
imTion 


Sweet  potato.. 


4.0 


[FR  Doc  91-690  Filed  1-15-91:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 

[Docket  No.  900938-00 10] 

RIN  0648-AC70 

Fee  Schedule  for  Foreign  Fishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

SUMMARY:  .NOAA  adopts  the  1991  fee 
schedule  for  foreign  vessels  fishing  in 
the  Exclusive  Economic  Zone  (EEZ). 
This  schedule  adopts  fees  for  only  the 
species  currently  available  for  foreign 
fishing  Fees  for  all  speaes  hut  Atlantic 
mackerel  are  identical  to  fees  charged 
under  schedules  adopted  in  1988, 1989, 
and  1990.  Under  these  schedules, 
owners  or  operators  of  foreign  vessels 
paid  S354  per  fishing  permit  application. 
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The  poundage  fees  in  foreign  directed 
fisheries  were  assessed  at  44.4  percent 
of  the  exvessel  value  of  the  species 
taken.  Except  for  mackerel,  which  is 
assessed  a  poundage  fee  of  about  38 
percent  of  the  exvessel  value  of 
mackerel,  the  poundage  fees  for  all  other 
species  for  1991  remain  the  same  as  in 
1990.  iNo  surcharge  is  required  for  the 
Fishing  Vessel  and  Gear  Damage 
Compensation  Fund  in  1991.  This  action 
complies  with  section  204(b)(10)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  16 
U.S.C.  1801  etseq. 
EFFECTIVE  DATE:  January  1,  1991. 
ADDRESSES:  Copies  of  a  regulatory 
impact  review  (RIR)  are  available  from: 
Operations  Support  and  Analysis 
Division  (F/CMl),  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring. 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT 
Alfred  ].  Bilik.  301-427-2337,  or  telex 
467856  US  COMM  FISH  CI. 
SUPPLEMENTARY  INFORMATION;  NOAA 
implements  the  schedule  of  permit 
application  and  poundage  fees  for 
fishing  by  foreign  vessels  in  the  EEZ  in 
1991.  The  schedule  is  consistent  wilh 
section  204(b)(10)  of  the  Magnuson  Act. 
This  schedule  targets  fee  collections  of 
about  $19  million  in  1991  and  continues 
the  permit  application  fee  of  S354  per 
vessel  application. 

Background 

On  October  12. 1990,  NOAA  published 
a  Notice  of  Proposed  Rulemaking  (NPR) 
for  a  30-day  public  comment  period  at  55 
PR  41570.  The  NPR  described  NO.AA  s 
proposed  1991  fee  schedule.  The 
proposal  was  to  maintain  all  fees  except 
the  poundage  fee  for  Atlantic  mackerel 
(mackerel)  at  levels  charged  in  1998. 
1989,  and  1990.  The  poundage  fee  for 
Atlantic  mackerel  was  proposed  to  be 
reduced  by  about  $10  to  $58.33/mt.  The 
only  presently  remaining  fishery  in 
which  an  allocation  may  be  available 
for  foreign  fishing  and  specified  by  a 
total  allowable  level  of  foreign  fishing 
(TALFFl  is  the  Atlantic  mackerel  fishery 
and  the  species  taken  as  bycatch  in  the 
directed  fisheries  for  mackerel.  The 
specifications  for  the  Atlantic  mackerel 
fishery,  at  this  writing,  are  still  not  final; 
furthermore,  there  is  still  a  remote 
possibility  that  an  allocation  of  Bering 
Sea  snails  may  be  requested  for  foreign 
fishing  in  1991.  Thus,  there  is  still  a 
requirement  to  set  1991  foreign  fishing 
fees  in  order  to  have  such  fees  in  place 
if  foreign  fishing  is  permitted.  Fees  for 
any  other  species  which  may  be 
required  should  TALFFs  for  those 


species  be  established  in  1991  will  be  set 
by  a  technical  amendment  of  this 
schedule. 

One  comment  was  received  on  the 
schedule  proposed  by  NOAA.  This 
comment  was  submitted  on  behalf  of 
U.S.  mackerel  fishermen  and 
recommended  that  the  poundage  fee  for 
mackerel  be  reduced  to  $50/mt  or  less.  It 
was  said  that  such  a  reduction  would 
keep  prices  up  for  U.S.  fishermen  and 
yet  make  U.S.  mackerel  production 
competitive  on  the  world  market. 

NO.AA  believes  that  competitiveness 
on  the  world  market  can  be  achieved 
through  a  combined  effort  by  all  sectors 
of  the  U.S.  mackerel  industry.  The 
reduction  m  fees  as  proposed  by  NOAA 
should  stimulate  consideration  by 
industry  sectors  of  cost  reductions.  It  is 
clear  that  at  some  point  in  the  future, 
opportunities  for  directed  foreign  fishing 
will  be  removed.  In  that  situation,  the 
cost  structure  of  the  U.S.  production  will 
be  the  combined  joint  venture  prices 
and  the  cost  of  U.S.  shoreside 
production.  In  the  absence  of  low-cost 
TALFF,  the  higher  costs  of  U.S. 
production  will  result  in  a  non- 
competitive product,  to  the  eventual 
detriment  of  the  efforts  to  develop  this 
fishery.  Therefore.  NOAA  believes  a 
S58.33/mt  fee  for  foreign  harvested 
mackerel  is  appropriate  and  that  any 
further  reductions  in  the  cost  of 
mackerel  production  from  the  EEZ 
should  be  sought  from  the  U.S. 
production  sectors.  In  addition,  foreign 
fees  at  this  level  would  result  in 
reasonable  returns  to  the  U.S.  Treasury 
for  foreign  fishing.  NOAA  believes  the 
15-percent  reduction  of  the  mackerel  fee 
constitutes  an  acceptable  approach  to 
setting  1991  fees,  consistent  with  the 
recent  revision  of  section  204(b)(10)  of 
the  Magnuson  Act  enacted  under  the 
"Fishery  Conservation  Amendments  of 
1990,    Pub.  L  101-627  (Magnuson  Act 
Amendments),  and  therefore  adopts  as 
final  the  fees  proposed  in  the  NPR  on 
October  12.  1990,  at  55  FR  41570. 

In  addition  to  implementing  final  1991 
foreign  fishing  fees,  this  document  also 
revises  §  611  22  as  a  result  of  the 
Magnuson  Act  Amendments.  Regulatory 
provisions  related  to  Incremental 
amounts  to  be  paid  by  nations 
harvesting  anadromous  species  of  U.S. 
origin  at  unacceptable  levels  or  failing 
to  take  sufficient  action  to  benefit  the 
conservation  and  development  of  the 
U.S.  fisheries  are  removed  and  the 
remaining  paragraphs  are  renumbered. 

Classification 

NO.AA  prepared  an  RIR  for  the  1988 

fee  schedule  which  discussed  the 
economic  consequences  and  impacts  of 
that  fee  schedule  and  alternatives. 


Copies  of  that  RIR  are  available  (see 
ADDRESSES].  Based  on  that  RIR.  the 
Assistant  Administrator  for  Fisheries. 
NOAA,  determined  that  the  1988  fee 
schedule  complied  with  the 
requirements  of  section  2  of  E.0. 12291. 
Since  the  poundage  fees  proposed  for 
1989  and  1990  were  not  changed,  NOAA 
anticipated  no  new  economic  impacts.  It 
reached  similar  conclusions  for  the  1991 
schedule  and  also  concluded  that  the 
1991  schedule  does  not  constitute  a 
major  rule.  | 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
that  the  proposed  fee  schedule  will  not 
have  significant  economic  impact  upon  a 
substantial  number  of  small  domestic 
entities  for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  This 
certification  was  forwarded  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Because  the 
fee  schedule  will  not  have  a  significant 
econom.ic  impact  upon  a  substantial 
number  of  small  domestic  entities,  a 
regulatory  flexibility  analysis  was  not 
required,  and  has  not  been  prepared. 

This  action  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

The  Assistant  Administrator  for 
Fisheries,  under  the  provisions  of 
section  553(d)  of  the  Administrative 
Procedure  Act,  finds  for  good  cause. 
namely  to  implement  the  fee  schedule  as 
close  to  the  beginning  of  the  fishing 
season  as  possible  and  prior  to  the 
preparation  of  billings  for  the  first 
quarter's  catches,  that  it  is  impractical 
and  contrary  to  the  public  interest  to 
delay  for  30  days  the  effective  date  of 
these  regulations.  This  action  do'-s  not 
require  significant  changes  in  plan?  or 
strategies  by  foreign  fishing  companies 
since  it  does  not  increase  the  fees  over 
the  amounts  which  applied  in  1988,  in 
1989  and  in  1990. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program.  The  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  a  federalism 
assessment  under  E.0. 12612. 

List  of  Subjects  in  50  CFR  Part  611 

Fish,  Fisheries.  Foreign  relations. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  January  10. 1991. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  forFisheries. 
National  Marine  Fisheries  Sen  ice. 

PART  61 1— FOREIGN  FISHING 

For  the  reasons  set  forth  above,  50 
CFR  part  611  is  amended  as  follows: 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq..  16  L'S  C. 
971  et  seq..  22  U.S.C.  1971  et  seq..  and  16 
use.  1361  et  seq 

2.  In  §  611.22.  paragraph  (d)  is 
removed,  paragraphs  [e]  and  (f]  are 
redesignated  as  paragraphs  (d)  and  (e), 
respectively,  and  paragraphs  (b)(1)  and 
paragraph  [c]  are  revised,  to  read  as 
follows: 

§611.22    Fm  schedule  for  foreign  fistilns. 


(b)  Poundage  fees. 

(1)  Rates.  If  a  nation  chooses  to  accept 
an  allocation,  poundage  fees  must  be 
paid  at  the  rate  specified  in  Table  1,  plus 
the  surcharge  required  by  paragraph  (d) 
of  this  section.  [Insert  Table  1  ] 
.        •        •        *        • 

(c)  Surcharges.  The  owner  or  operator 
of  each  foreign  vessel  who  accepts  and 
pays  permit  application  or  poundage 
fees  under  paragraph  (a]  or  (b)  of  this 
section  must  also  pay  a  surcharge.  The 
Assistant  Administrator  may  reduce  or 
waive  the  surcharge  if  it  is  determined 
that  the  Fishing  Vessel  and  Gear 
Damage  Compensation  Fund  is 
capitalized  sufficiently.  The  Assistant 
Administrator  also  may  increase  the 
surcharge  during  the  year  to  a  maximum 
level  of  20  percent,  if  needed,  to 
maintain  capitalization  of  the  fund.  The 


Assistant  Administrator  has  effectively 

waived  the  surcharge  on  1991  fees. 

*  «  «  •  • 

Table  '.—Species  and  Poundage  Fees 

[Dollars  per  metnc  ton.  unless  ott^enwse  noted) 


Species 

Pountf- 

Northwest  Atlantic  Ooaao  6st>enes 

1    PirnmfBiti 

ZT*Si 

f  Ha^n  r^ ,  , 



i63jr 

3  HaKe.  sitver - -... 

174;63 

t  Hemng „ . 



61.76 

sa,33 

119.09 

10X86 

8  Sgjid.  Lohgo 

Alaska  fis^enes 
21    Snails 

-.««,..«  J 

245  73 
126.42 

[VB.  Doc  91-1069  Filed  1-15-91;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  56,  No.  11 

Wednesday,  January  16,  1991 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  pupose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
niles. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  275 

[AmdtNo.  327] 

Food  Stamp  Program:  Good  Cause 
Relief  From  Quality  Control  Error  Rate 
Liabilities 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Proposed  rule. 


summary:  This  rule  proposes  changes  to 
the  current  provisions  for  good  cause 
relief  from  potential  quality  control 
liabilities  against  State  agencies. 
Changes  are  required  by  the  redesign  of 
the  Payment  Accuracy  Improvement 
System  contained  in  Title  VI  of  the 
Hunger  Prevention  Act  of  1988  (Pub.  L. 
100-435,  enacted  September  19, 1988). 
DATES:  Comments  must  be  received  on 
or  before  March  18, 1991,  to  be  assured 
of  receiving  consideration. 
ADDRESSES:  Comments  should  be 
submitted  to  Duane  Maddox.  Chief, 
Quality  Control  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  Food  and  Nutrition  Sevice, 
USDA,  3101  Park  Center  Drive,  Room 
905,  Alexandria,  Virginia  22302.  All 
written  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:30  a.m.  to  5  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Maddox  at  the  above  address,  or  by 
telephone  at  (703)  756-3472. 
SUPPLEMENTARY  INFORMATION:  . 

ClaHsification 

Executive  Order  12291 /Secretary's 
Meinorandum  1512-1 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  Betty  Jo 
N'elsen,  Administrator  of  the  Food  and 
Nutrition  Service,  has  classified  this  rule 
as  non-major.  The  rule's  effect  on  the 
economy  will  be  less  than  $100  million. 


The  rule  will  have  no  effect  on  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  It  will  not  have  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  part  3015,  subpart  V  and  related 
notice  (43  FR  29115,  June  24, 1983),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed  in 
relation  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  through  612).  Betty  Jo  Nelsen, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  requirements  will  affect 
State  and  local  agencies  which 
administer  the  Food  Stamp  Program. 

Paperwork  Reduction  Act 

This  action  does  not  contain 
recordkeeping  or  reporting  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Sec.  3507). 

Background 

Title  VI  of  the  Hunger  Prevention  Act 
of  1988,  Public  Law  100-^35,  contained  a 
number  of  provisions  designed  to 
improve  payment  accuracy  in  the  Food 
Stamp  Program.  The  new  Payment 
Accuracy  Improvement  System  includes: 
(1)  A  new  definition  of  error:  (2)  new 
tolerance  levels  for  enhanced  payments 
and  liabilities  for  States  with  low  and 
high  error  rates;  (3)  a  streamlined 
appeals  process  for  disputed  claims:  and 
(4)  interest  charges  on  unpaid  claims 
against  State  agencies  for  high  error 
rates. 

The  new  quality  control  sysem  is 
being  put  in  place  by  this  rulemaking 
and  the  following  other  regulations:  (1) 


Miscellaneous  Quality  Control 
Provisions  of  the  Hunger  Prevention  Act 
of  1988:  (2)  Quality  Control  Variance 
Exclusions;  (3)  Hunger  Prevention  Act  nf 
1988:  Rules  of  Practice  for  Hearings 
Before  Administrative  Law  Judges;  and 
(4)  Quality  Control  Claims  Adjustments 
for  State  Agency  Investments. 

This  rule  proposes  changes  to  the 
good  cause  provisions  of  the  current 
regulations  to  make  them  consistent 
with  the  new  legislation.  The  proposed 
rule  also  clarifies  how  the  Department 
intends  to  evaluate  good  cause  requests. 

Good  Cause  Waiver  Requests — Section 
275.23  .  1 

What  is  good  cause?  I 

The  Food  Stamp  Act  of  1977,  as 
amended,  states  that  "*  *  *  other  than 
for  good  cause  shov^rn,  the  State  agency 
shall  pay  to  the  Secretary  an  amount 
equal  to  its  payment  error  rate  less  such 
tolerance  level  times  the  total  value  of 
allotments  issued  in  such  fiscal  year  by 
such  State  agency."  (section  16(c)(1)(C)) 
The  legislative  history  s'atss  that  "The 
purpose  of  good  cause  under  the  new 
system  is  to  allow  the  Secretary  the 
discretion  to  provide  relief  when  a  State 
with  otherwise  effective  administration 
has  faced  an  unusual  event  with  a  large 
uncontrollable  impact  on  errors." 
(House  Report  lOQ-828,  part  1,  page  34J. 

The  good  cause  provision,  therefore, 
allows  the  Secretary  to  grant  State 
agencies  relief  from  Habihty  or  an  I 

increase  in  hability  incurred  because  an 
unusual  event  has  had  a  large 
uncontrollable  impact  upon  error  rates. 
Good  cause  relief  is  not  appropriate  for 
uncontrollable  errors  made  under 
normal  administrative  conditions;  these 
are  accommodated  by  the  higher  error 
rate  tolerance  introduced  by  the  Hunger 
Prevention  Act  of  1988. 

The  Authority  To  Grant  Good  Cause 
Relief 

Good  cause  is  determined  by  the 
Secretary  of  Agriculture  or  the 
Secretary's  designee. 

The  authority  of  the  Secretary  to 
determine  good  cause  was  not  changed 
by  the  Hunger  Prevention  Act  of  1988. 
The  legislative  history  of  the  Food 
Stamp  Act  Amendments  of  1980  (House 
Report  No,  96-788)  indicates  that  good 
cause  decisions  are  a  matter  for  the 
Secretary.  However,  the  Hunger 
Prevention  Act  of  1988  and  its  legislative 
history  contain  a  good  deal  of  language 


clarifying  this  issue.  For  this  reason  the 
Department  is  proposing  to  clarify  the 
Secretary's  authority  to  grant  good 
cause  relief  under  the  rule. 

After  passage  of  the  Hunger 
Prevention  Act  of  1988,  section  14  (a)  of 
the  Food  Stamp  Act  of  1977,  as 
amended,  provides.  "Notwithstanding 
the  administrative  or  judicial  review 
procedures  set  forth  in  this  subsection, 
determinations  by  the  Secretary 
concerning  whether  a  State  agency  had 
good  cause  for  its  failure  to  meet  error 
rate  tolerance  levels  established  under 
section  16(c)  are  final."  The  Department 
intends  the  good  cause  determination 
process  described  in  this  proposed 
rulemaking  to  be  the  only  process  by 
which  the  Secretary  reaches  this  final 
good  cause  determination.  Pursuant  to 
section  16(c)  of  the  Act  the  proposed 
rule  would  provide  that,  before  billing  a 
State  agency  for  a  liability  arising  from 
quality  control  error  rates  the  Secretary 
would  make  a  finding  as  to  good  cause 
and  the  amount  of  any  relief  that  might 
be  appropriate.  The  Secretary  would  not 
consider  granting  good  cause  relief 
unless  a  State  agency  requested  such 
relief  and  provided  justification  as 
required  under  these  proposed  rules.  If  a 
State  agency  failed  to  request  and 
justify  such  relief  under  the  provisions 
of  this  rule,  the  Secretary  would  make  a 
final  determination  that  there  was  no 
good  cause  for  relief.  The  determination 
of  the  Secretary  with  respect  to  good 
cause  relief  would  not  be  subject  to  the 
administrative  or  judicial  reviews 
provided  under  section  14  of  the  Act 
because  Congress  has  specifically  stated 
that,  notwithstanding  the  administrative 
and  judicial  review  procedures  provided 
in  section  14.  the  determination  of  the 
Secretary  is  final  and  not  subject  to 
review. 

Examples  of  Unusual.  Uncontrollable 
Events  That  Affect  Errors 

Congress  first  discussed  good  cause  in 
the  1980  quality  control  legislation  (Food 
Stamp  Act  Amendments  of  1980,  House 
Report  96-788,  pg.  73-74).  Regulations 
promulgated  to  implement  the  1980 
amendments  to  the  Food  Stamp  Act  of 
1977  incorporated  examples  of  unusual, 
uncontrollable  events  specifically 
identified  in  the  report  language.  The 
rule  (46  FR  7257,  January  23. 1981)  also 
recognized  the  possibility  of  other 
unusual  events  beyond  the  control  of  the 
State  agencies.  Most  of  the  examples  in 
current  regulations  are  still  good 
examples  of  the  kinds  of  events  most 
likely  to  so  disrupt  program  operations 
and  increase  error  rates  that  relief  from 
resulting  liabilities  or  increased 
liabilities  is  appropriate.  Such  events 
include;  (1)  Natural  disasters  or  civil 


disorders  that  disrupt  Food  Stamp 
Program  operations;  (2)  strikes  by  staff 
necessary  to  determine  eligibility  and 
process  case  changes;  (3)  significant 
caseload  growth  prior  to  or  during  a 
fiscal  year,  for  example,  15  percent;  (4) 
major  changes  in  the  Food  Stamp 
Program  or  other  Federal  or  State 
programs  that  disrupt  management  of 
the  State  agency's  Food  Stamp  Program; 
and  (5)  other  circumstances  beyond  the 
control  of  the  State  agency.  One  of  the 
examples  included  in  current  regulations 
would  no  longer  include;  errors  caused 
by  incorrect  Federal  policy  guidance  are 
no  longer  included  in  the  error  rate  so 
they  would  no  longer  constitute  a  basis 
for  good  cause  relief. 

Events  and  Conditions  FNS  Does  not 
Intend  To  Consider  as  Basis  for  Good 
Cause  Relief 

Good  cause  relief  is  only  appropriate 
for  unusual  events  that  have  a  large 
uncontrollable  impact  on  program 
operations.  The  good  cause  process  is 
not  a  proper  vehicle  for  challenging 
features  of  the  Quality  Control  System 
which  Congress  has  explicitly 
accommodated  in  the  tolerance  levels 
contained  in  the  redesignated  Quality 
Control  System  under  the  Hunger 
Prevention  Act  of  1988.  There  are  four 
kinds  of  situations  that  are  not 
appropriate  bases  for  good  cause  relief: 
(1)  Lack  of  resources;  (2)  normal 
administrative  difficulties;  (3)  technical 
features  of  the  error  rate  measurement 
and  the  liability  system  that  have  been 
properly  implemented  by  regulation;  and 
(4)  successful  or  unsuccessful  efforts  to 
lower  the  error  rate  after  the  review- 
period. 

Lack  of  resources.  Congress  indicated 
in  1980  that  it  expected  States  to 
appropriate  sufficient  funds  to  manage 
the  Food  Stamp  Program  in  accordance 
with  the  Food  Stamp  Act  of  1977,  as 
amended.  There  was  no  change  in  this 
expectation  under  the  Hunger 
Prevention  Act  of  1988.  The  failure  of 
State  and  local  governments  to  provide 
sufficient  financial  and  other  resources 
to  manage  the  Food  Stamp  Program 
under  normal  circumstances  does  not 
constitute  a  basis  for  good  cause  relief 
from  quality  control  liabilities.  For 
purposes  of  this  rulemaking,  "State"  is 
not  limited  to  the  State  agency.  It 
includes  any  component  of  government 
which  has  an  effect  on  Food  Stamp 
Program  operations.  This  includes  the 
Governor  and  legislative  bodies. 

Normal  administrative  difficulties. 
State  agencies  have  claimed  that  a 
variety  of  situations  which  are  not  under 
their  control  make  it  difficult  to 
eliminate  errors  in  the  Food  Stamp 
Program.  State  agencies  have  claimed 


that  one  such  impediment  is  the 
constant  change  in  the  requirements  of 
the  Food  Stamp  Program,  Aid  to 
Families  with  Dependent  Children, 
Medicaid,  and  State  and  local  general 
assistance  programs  that  has 
characterized  these  programs  during  the 
last  two  decades.  State  agencies  have 
also  argued  that  they  should  not  be 
penalized  for  recipient-caused  errors  or 
for  having  a  caseload  that  is  more 
difficult  than  average  to  administer.  In 
addition.  State  agencies  have  argued 
that  it  is  unfair  not  to  grant  relief  if 
management  changes  such  as  the 
introduction  of  a  new  computer  system 
which  will  reduce  errors  and  achieve 
other  management  improvements  cause 
an  error  rate  increase  in  the  short  run 
while  they  are  being  implemented.  In  the 
legislative  history.  Congress  explicitly 
stated  that  problems  caused  by  recipient 
errors  and  caseload  characteristics  were 
taken  into  account  in  setting  the  higher 
tolerance  levels.  (House  Report  100-828, 
part  1.  page  37).  Similarly,  information 
about  the  difficulties  created  by  program 
changes  led  Congress  to  exclude  errors 
made  during  the  first  60  or  90  days  of 
implementing  new  Food  Stamp  Program 
policy.  Any  longer  term  effects  of  new 
policy  or  the  total  effects  of  program 
changes  are  accommodated  by  the  new 
tolerance  levels.  Good  cause  relief  is  for 
unusual  events.  Error  rate  tolerances  are 
set  to  accommodate  the  other  kinds  of 
challenges  faced  by  State  agencies. 
Therefore,  no  good  cause  would  be 
granted  for  errors  associated  with 
normal  administrative  difficulties. 

Technical  features  of  the  program. 
Good  cause  relief  is  also  not  appropriate 
for  the  effects  of  any  properly 
promulgated  technical  features  of  the 
error  measurement  and  liability  system. 
Congress  explicitly  endorsed  the  use  of 
the  point  estimate  of  the  error  rate  in  the 
Hunger  Prevention  Act  of  1988  and  the 
legislative  history  indicates  that  the  new 
tolerances  accommodate:  (1)  The 
variability  of  error  rate  estimates 
derived  from  samples,  (2)  the  double 
counting  of  AFDC  and  Food  Stamp 
Program  errors  that  can  occur  for 
someone  receiving  benefits  from  both 
programs:  and  (3)  the  fact  the  error  rate 
measure  does  not  refiect  recoveries  by 
the  State  agency  of  erroneous  payments. 
(House  Report  100-828,  part  1,  page  37). 

Corrective  action  and  good  faith 
efforts.  The  Department  does  not  intend 
to  grant  good  cause  relief  solely  because 
a  State  agency  reduces  it  error  rate  after 
the  review  period  or  otherwise  engages 
in  corrective  action.  Congress  said 
explicitly  that  neither  good  faith  efforts 
(which  in  the  past  have  meant 
subsequent  error  rate  reduction)  nor 
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corrective  action  was  a  basis  for 
waiving  Kabilities  under  the  Secretary's 
authority  for  waiving  liabilities  for 
reinvestment.  (Hunger  Prevention  Act  of 
1968.  Hoose  Report  100-828.  part  1.  page 
30).  From  this  the  Secretary  concludes 
that  Congress  also  did  not  intend 
corrective  action  and  subsequent  error 
reduction  in  themselves  to  be  a  basis  of 
good  cause  relief.  Slate  agencies  may.  of 
course,  nse  evidence  from  subsequent 
periods  of  their  explanation  about  why 
an  unusual  event  cause  uncontrollable 
increases  in  error  rates  during  the 
review  period. 

The  Good  Cause  ApplicaUon  and 
Review  Process 

Under  current  regulations  the  good 
cause  process  begins  when  FNS  notifies 
(certified  mail,  return  receipt  requested) 
State  agencies  of  their  error  rates  and 
any  potential  babibty  resulting  from  that 
error  rate  for  the  review  year.  This 
proposed  rulemaking  would  not  change 
that.  As  currently,  the  State  agency 
would  be  advised  at  that  time  of  its  right 
pursuant  to  J  275.23(e)(5)  to  submit  a 
request  for  waiver  of  some  portion  or  all 
of  ibe  potential  liabibty  based  upon  the 
specific  reasons  for  good  cause  set  forth 
in  the  regulations.  This  proposed  rule 
would  increase  the  time  for  making  such 
a  request  from  30  days  to  60  days  from 
the  date  of  notification.  State  agencies 
would  be  required  to  submit  such 
requests  to  their  FNS  Regional  Office 
with  a  full  justification  of  how  the 
criteria  for  a  good  cause  waiver  have 
been  met.  FNS  would  evaluate  the 
request  and  decisions  on  the  request 
would  be  made  by  the  Secretary  or  the 
Secretary's  designee.  Under  the 
proposal,  billings  for  quality  control 
errors  would  continue  to  be  made  after 
the  good  cause  review  and 
determination.  Accordingly,  as  is 
current  practice,  until  the  time  of  billing. 
these  habilitics  are  referred  to  as 
"potential"  liabilities. 

Content  of  State  Requests  for  Good 

Cause  Relief 

The  purpose  of  a  State  agency's  good 
cause  request  is  to  describe  the 
uncontrollable  effect  of  unusual  events 
on  error  rates  in  sufficient  detail  to 
provide  the  Secretary  a  basis  for 
deciding  whether  to  grant  a  waiver  and 
the  amount  of  any  waiver.  Thus  the 
proposed  rule  describes  the  kinds  of 
information  State  agencies  would  be 
required  to  include  in  waiver  requests. 
Although  the  proposed  rule  sets  forth 
the  kind  of  information  pertinent  to  the 
specific  examples  of  unusual  events 
most  likely  to  disrupt  program 
operations,  generally  FNS  is  asking 
Stale  agencies  to  submit  the  following 


kinds  of  information:  (1)  A  description  of 
the  unusual  event,  e.g.,  its  nature,  scope, 
intensity,  duration;  (2)  the  effect  of  the 
event  on  State  Food  Stamp  Program 
operations;  (3)  an  explanation  of  the 
uncontrollable  aspects  of  the  event 
including  descriptions  of  State  agency 
efforts  to  achieve  effective 
administration  during  normal 
operations;  and  (4)  the  effect  of  the 
event  on  error  rates  including 
information  such  as  the  proportion  of 
the  Food  Stamp  Program  caseload 
whose  administration  is  adversely 
affected,  types  of  errors  affected,  and 
the  magnitude  of  the  types  of  errors 
affected.  State  agencies  should  explain 
what  proportion  of  observed  error  rates 
are  due  to  unusual  events.  This  is 
necessary  because  the  uncontrollable 
negative  effects  of  unusual  events  may 
mask  the  effects  of  successful  efforts  to 
decrease  error  rates  and  all  of  an 
observed  error  rate  increase  may  not  be 
due  to  unusual  events. 

While  documentation  is  essential  to 
the  Secretary's  good  cause 
determination.  FNS  does  not  seek  nor 
wish  to  receive  voluminous 
documentation  in  support  of  good  cause 
requests.  The  request  should  contain  a 
well-structured  narrative  and  the 
narrative  should  indicate  the  relevance 
of  any  documentation  provided. 
Numerous  source  documents  for  data 
analyzed  in  the  request  do  not  need  to 
be  provided  if  the  analysis  stands  alone. 
Source  documents  such  as  entire  case 
records  should  be  maintained  in  the 
State  agency  rather  then  submitted  with 
waiver  requests. 

FNS  Review  of  Good  Cause  Waiver 
Requests 

Under  this  proposal  FNS  would 
evaluate  each  State  agency's  request 
based  on  the  information  provided  by 
the  State  agency  and  any  other  sources 
FNS  finds  useful  to  the  review  process. 
The  purpose  of  the  review  is  to  reach  a 
judgment  as  to  the  total  uncontrollable 
effect  of  unusual  events  on  the  error  rate 
and  grant  relief  from  quality  control 
liabilities  commensurate  wiih  the  error 
rale  effect.  The  Secretary  would 
evaluate  the  State  agency's  explanation 
of  the  uncontrollable  effects  of  separate 
events  both  separately  and  together  to 
determine  a  total  amount  of  any  waiver. 

Comparison  to  Past  Method  of 
Evaluating  Good  Cause  Requests 

The  method  outlines  in  this  proposed 
rulemaking  is  consistent  with  past 
rulemaking  and  with  Congressional 
intent  in  prior  and  current  legislation. 
Mowever,  in  the  past  some  State 
agencys'  good  cause  requests  did  not 
contain  all  the  information  needed  to 


make  decisions  about  the  uncontrollable 
effect  of  unusual  events  on  error  rates. 
Because  of  this,  if  there  was  enough 
information  to  indicate  that  some  good 
cause  relief  might  be  appropriate,  the 
Department  developed  methodologies 
which  were  used  to  decide  the  amount 
of  any  such  relief.  In  this  proposed 
rulemaking.  FNS  seeks  to  provide 
additional  guidance  to  permit  the 
development  of  sufficient  information  so 
that  relief  can  be  more  closly  related  to 
the  uncontrollable  effects  on  error  rates 
of  the  unusual  event.  In  addition.  FNS 
believes  that  two  other  factors  will 
make  it  easier  for  State  agencies  and 
FNS  to  utilize  the  good  cause  process. 

First,  State  agencies  should  be  better 
able  to  document  the  uncontrollable 
effects  of  unusual  events  on  error  rates. 
The  last  few  years  have  seen  increased 
State  agency  capacity  for  program 
analysis,  in  large  part  because 
automated  systems  improved  access  to 
data  and  the  capacity  for  analyzing 
data. 

Second,  in  the  past  Stale  agencies 
have  requested  good  cause  reHef  from 
types  of  situations  that  do  not  fit  the 
criteria  for  good  cause  considerations. 
Although  the  Department  did  not 
consider  these  appropriate  to  the  good 
cause  process.  State  agencies  spend 
considerable  resources  on  these  types  of 
arguments.  As  already  noted,  the 
legislative  history  of  the  Hunger 
Prevention  Act  of  1988  clearly  precludes 
certain  types  of  arguments  from  the 
good  cause  process.  Clarifying  this  point 
so  that  State  agencies  remove  such 
arguments  from  their  appeals  should 
ease  the  burden  of  preparing  good  cause 
requests  on  State  agencies. 

In  spite  of  the  goal  to  obtain  a 
complete  factual  analysis  of  the 
uncontrollable  effects  of  unusual  events 
on  error  rates,  FNS  recognizes  that  some 
State  agencies  may  still  find  it  difficult 
to  provide  all  the  required  information. 
Difficulties  occur  because:  (1)  Sufficient 
data  on  all  relevant  aspects  of  unusual 
events,  program  operations  and  errors 
are  not  always  available;  and  (2)  there 
are  difficulties  in  disentangling 
controllable  and  uncontrollable  effects 
on  error  rates.  Because  each  State 
agency  will,  no  doubt,  still  present 
different  types  of  information,  it  will  not 
be  easy  to  ensure  that  similar  situations 
are  evaluated  comparably.  If  State 
agencies  do  not  provide  the  type  or 
amount  of  information  required  for  a 
complete  factual  analysis  and  it  is  not 
otherwise  available  in  the  Department, 
the  Secretary  would  have  to  exercise 
some  judgment  in  reaching  a  decision  on 
good  cause  relief  from  QC  liabilities.  In 
exercising  judgment,  the  Secretary  may 
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apply  alternative  methods  of  evaluation 
including  but  not  limited  to  the 
methodologies  that  were  used  in  the 
past  to  determine  a  waiver  amount. 
These  methodologies  are  described  later 
in  the  sections  of  this  proposed  rule  that 
address  specific  examples  of  unusual 
events.  State  agencies  should  not, 
however,  send  in  incomplete  good  cause 
justifications  in  hopes  that  the  Secretary 
would  provide  more  generous  relief 
under  an  alternative  method  of 
evaluation  than  the  full  facts  would 
justify.  State  agencies  are  required  to 
provide  all  the  information  possible  to 
justify  requests  for  good  cause  relief. 

In  general,  FNS  anticipates  four 
possible  FNS  evaluations  of  State 
agency  requests:  (1)  The  Secretary 
agrees  with  the  State  agency's 
explanation  and  grants  the  waiver 
amount  requested;  (2)  the  Secretary 
disagrees  with  aspects  of  the 
explanation  and  grants  a  different 
waiver  amount  based  on  available 
information;  (3)  the  Secretary 
determines  that  a  waiver  is  appropriate 
and  uses  a  formula  to  set  the  amount 
because  available  information  is 
insufficient  to  determine  a  more  exact 
amount;  and  (4)  the  Secretary 
determines  that  there  is  no  basis  for 
good  cause  relief  and  grants  no  waiver. 

Examples  of  Events  That  May  Serve  as 
the  Basis  of  Good  Cause  Relief 

The  Department  is  proposing  to 
modify  current  regulations  to;  (1) 
Describe  the  specific  information  that 
would  comprise  the  justification  for  the 
waiver;  and  (2)  include  a  description  of 
a  method  of  evaluation  which  the 
Secretary  may  use  if  State  agencies  do 
not  provide  the  information  needed  for 
complete  analysis  and  if  the  information 
is  not  otherwise  available  from  existing 
Department  records.  The  Department 
does  not  intend  to  seek  additional 
information  from  State  agencies. 

The  Department  proposes  to  evaluate 
requests  for  good  cause  relief  which  are 
based  upon  the  following  categories  of 
unusual  events; 

1.  Natural  Disasters  or  Civil  Disorders 

The  occurrence  of  a  natural  disaster 
or  civil  disorder  does  not  automatically 
qualify  as  good  cause  for  failure  to  meet 
the  QC  payment  error  rate  goal.  The 
State  agency  would  be  required  to 
explain;  (1)  How  the  event 
uncontrollably  and  adversely  affected 
program  operations  during  the  relevant 
time  period,  i.e.,  that  significant  numbers 
of  food  stamp  certification  or 
administrative  personnel  were  diverted 
from  normal  program  activities  or  that 
the  disaster  either  destroyed  or  delayed 
access  to  needed  records;  and  [2]  how 


the  event  caused  an  uncontrollable 
increase  in  its  error  rate.  The  regulation 
itself  describes  in  greater  detail  the 
information  the  Secretary  would  need 
for  this  evaluation.  If  determined  to  be 
appropriate  under  the  circumstances, 
the  Secretary  would  waive  any  portion 
of  the  liability  which  the  Secretary 
attributed  to  the  disaster  or  civil 
disorder. 

If  the  Secretary  determined  that 
insufficient  information  had  been 
provided  or  that  needed  information  is 
otherwise  not  available  from  existing 
Department  records  to  determine  a 
waiver  using  factual  analysis,  the 
Secretcrj'  might  use  the  following 
alternative  method  of  evaluation.  First, 
although  State  agencies  might 
appropriately  request  good  cause  relief 
from  the  uncontrollable  effects  of  any 
t>'pe  of  natural  disaster,  in  reaching  a 
decision  based  on  incomplete 
information  about  the  effect  of  a  natural 
disaster  on  error  rates,  the  Secretary 
would  only  grant  a  waiver  if  the  State 
agency  documented  that  there  was  a 
Federally-declared  disaster  during  the 
six  months  before  or  during  the  re\iew 
period,  and  that  the  disaster  adversely 
affected  program  operations  during  the 
review  period.  The  Secretary  would 
determine  a  preliminary  waiver  amount 
by:  (1)  Determining,  from  the  State 
agency's  request,  the  number  of  months 
during  the  eighteen  months  that  begins 
six  months  before  the  subject  review 
period  during  which  a  civil  disorder  or 
Federally-declared  disaster  hurt  Food 
Stamp  Program  operations;  and  (2) 
determining  an  amount  equal  to  one 
eighteenth  of  the  liability  for  each  such 
month.  The  Secretary  might  then  adjust 
the  preliminary  amount  as  the  Secretary 
deems  necessary  to  take  into  account 
recent  error  rate  history  and  the  nature 
of  the  natural  disaster  or  civil  disorder. 
For  example,  a  reduction  in  the 
preliminary  amount  might  be  made  if  the 
formula  resulted  in  a  waiver  of  all  or 
nearly  all  the  liability  when  a  State 
agency's  recent  error  rate  history 
indicates  that  even  absent  the  events 
described,  the  State  agency  would  have 
exceeded  error  rate  tolerances  in  the 
review  period.  Similarly,  the  waiver 
might  be  adjusted  to  take  into  account 
the  scope  of  the  area  affected  by  a 
natural  disaster  or  the  intensity  of  the 
effect  within  the  area  affected.  Under 
this  approach  FNS  woud  assume  that 
there  were  no  remaining  uncontrollable 
effects  of  disasters  or  civil  disorders 
that  ended  during  the  first  half  of  the 
prior  review  year. 


2.  Strikes  by  State  Agency  Staff 
Necessary  To  Determine  Food  Stamp 
Program  Eligibility  and  Process  Case 
Changes 

The  occurrence  of  a  strike  does  not 
automatically  qualify  as  good  cause  for 
failure  to  meet  the  QC  payment  error 
rate  goal.  The  State  agency  would  have 
to  document:  (1)  How  the  event 
adversely  affected  program  operations 
during  the  relevant  time  period;  and  (2) 
how  the  event  caused  an  uncontrollable 
increase  in  its  error  rate.  The  proposed 
regulation  describes  in  greater  detail  the 
information  the  Secretary  would  need 
for  evaluation.  If  appropriate  under  the 
circumstances,  the  Secretary  could 
waive  any  portion  of  the  liability  which 
the  Secretary  attributes  to  the  strike. 

If  the  Secretary  determined  that 
insufficient  information  has  been 
provided  or  that  needed  information  is 
otherwise  not  available  from  existing 
Department  records  to  determine  a 
waiver  amount  using  factual  analysis, 
the  Secretary  might  use  the  following 
alternative  method  to  evaluate  the 
effects  during  the  review  period  of  a 
strike  that  occurred  during  the  eighteen 
months  beginning  six  months  before  the 
subject  review  period.  The  Secretary 
would  determine  a  preliminary  waiver 
amount  for  the  effects  of  a  strike  which 
adversely  affected  program  operations 
during  the  review  year  by:  (1) 
Determining  from  the  State  agency's 
request  the  number  of  months  out  of  the 
eighteen  months  that  begins  the  six 
months  before  the  subject  review  period 
during  which  Food  Stamp  Program 
operations  were  hurt  by  the  effects  of  a 
strike:  and  (2)  determining  a  preliminary 
waiver  amount  equal  to  one  eighteenth 
of  the  Uabihty  for  each  such  month.  The 
Secretary  might  then  adjust  the 
preliminary  amount  as  the  Secretary 
deems  necessary  to  take  into  account 
recent  error  rate  history  and  the  nature 
of  any  strike.  For  example,  a  reduction 
in  the  prehminary  amount  might  be 
made  if  the  formula  resulted  in  a  waiver 
of  all  or  nearly  all  the  liabihty  when  a 
State  agency's  recent  error  rale  history 
indicates  that  even  absent  the  events 
described,  the  State  agency  would  have 
exceeded  error  rate  tolerances  in  the 
review  period.  Similarly,  the  waiver 
might  be  reduced  for  a  strike  that  was 
limited  to  a  small  area  of  the  State. 
Under  this  approach  FNS  would  assume 
that  there  were  no  remaining 
uncontrollable  effects  of  a  strike  that 
ended  during  the  first  half  of  the  prior 
review  year. 
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3.  Caseload  Growth 

The  State  would  have  to  explain:  (1) 
How  on  increase  in  Food  Stamp 
Program  caseloads  uncontrollably  and 
adversely  affected  program  operationa 
during  the  review  period;  and  (2)  how 
the  event  triggered  an  uncontrollable 
increase  in  its  error  rate.  Seasonal 
increases /changes  would  not  be 
considered  nnusual  events  since  Slate 
agencies  should  have  anticipated  these 
fluctuations  and  developed  a  plan,  such 
as  increasing  staff,  to  deal  with  this 
situation.  In  addition,  the  new  error  rate 
tolerance  provided  by  the  Hunger 
Prevention  Act  of  1968  accommodates 
the  effects  of  some  increase  in  caseloads 
due  to  unforeseen  events. 

Congress  indicated  in  the  1980 
legislative  history  that  it  regards 
caseload  growth  of  15  percent  or  more  to 
constitute  a  basis  for  good  cause  relief. 
Thus  the  Department  does  not  propose 
to  grant  relief  for  smaller  increases. 
State  agencies  are  not,  however, 
restricted  to  the  definition  of  15  percent 
growth  used  in  the  formula  described 
below  that  the  Department  may  use  to 
determine  a  watver  amount  when  it 
finds  it  has  insufficient  information.  The 
regulation  itself  describes  in  greater 
detail  the  information  the  Secretary 
needs  for  this  evaluation.  The  Secretary 
could  waive  any  portion  of  the  liability 
vvrhich  the  Secretary  attributes  to  the 
uncontrollable  effects  of  caseload 
growth. 

If  the  Secretary  determined  that  a 
State  has  provided  insufficient 
information  or  that  sufficient 
information  is  not  otherwise  available 
from  existing  Department  records  to 
determine  a  waiver  amount  for  the 
effects  of  caseload  growth  using  factual 
analysis,  the  Secretary  might  use  an 
alternative  method  of  evaluatioru  The 
Secretary  would  determine  the  waiver 
amount  for  the  uncontrollable  effects  of 
unusual  caseload  growth  by  first 
determining  a  preliminary  waiver 
amount  using  a  formula  and  then 
adjusting  the  preliminary  waiver  amount 
if  the  Secretary  deemed  it  necessary  to 
take  into  account  recent  error  rate 
history  or  the  pattern  of  caseload 
growth.  For  example,  a  reduction  in  the 
preliminary  amount  might  be  made  if  the 
formula  results  in  a  waiver  of  all  or 
nearly  all  the  liability  when  a  State 
agency's  recent  error  rate  history 
indicates  that  even  absent  the  events 
described,  the  State  would  have 
exceeded  error  rate  tolerances  in  the 
review  period.  Similarly,  the  Department 
would  likely  grant  more  relief  where 
caseload  sixes  were  widely  fluctuating 
than  where  there  was  a  single  one-time 
increase  in  participation  that  persisted. 


Under  the  formula,  the  Secretary  would: 
(1)  Count  the  number  of  months  out  of 
the  eighteen  months  beginning  in  April 
prior  to  the  subject  review  period  in 
which  the  State  Agency's  Food  Stamp 
Program  caseloads  were  15  percent  or 
more  above  caseloads  in  March  prior  to 
the  review  period;  (2)  count  the  number 
of  months  during  the  twelve  months  of 
the  review  period  in  which  the  State 
Agency's  Food  Stamp  Program 
caseloads  were  15  percent  or  more 
above  caseloads  in  September  prior  to 
the  review  period:  and  (3)  determine  a 
prehminary  waiver  amount  equal  to  one 
eighteenth  of  the  liabihty  times 
whichever  number  is  larger  under  (1)  or 
(2).  No  waiver  would  be  granted  based 
only  on  seasonal  increases  in  caseloads. 

4.  Changes  in  the  Food  Stamp  Program 
or  Other  Federal  or  State  Programs 

The  Department  proposes  new 
language  to  describe  specific 
information  that  would  be  required  to  be 
submitted  in  support  of  waiver  requests 
based  on  changes  in  the  Food  Stamp  or 
other  programs,  and  to  take  into  accoimt 
the  variance  (error)  exclusions  now 
provided  by  the  Hunger  Prevention  Act 
of  198«.  For  example,  the  State  agency 
would  be  required  to  document  the 
types  of  changc(8)  that  occurred;  and  (2) 
reasons  the  State  agency  was  unable  to 
adequately  handle  the  change(8).  The 
regulation  itself  descnbes  in  greater 
detail  the  information  the  Secretary 
needs  to  evaluate  requests. 

Interim  rulemaking  published  on 
November  2, 1988  (53  FR  44171)  pursuant 
to  Public  Law  100-435,  excludes  from 
the  QC  payment  error  rate  those  errors 
resulting  from:  (1)  Application  of  new 
regulations  during  the  first  60  or  90  days 
(as  appropriate)  from  the  required 
implementation  date;  (2)  the  use  of 
correctly  processed  incorrect 
information  concerning  households  or 
individuals  received  from  Federal 
agencies;  and  (3)  incorrect  policy 
guidance  from  FNS.  Good  cause  relief 
from  these  types  of  errors  is  therefore 
unneeded.  However,  FNS  would  still 
entertain  requests  for  good  cause 
waivers  for  the  impact  of  substantial 
program  changes  on  the  payment  error 
rate  after  the  vanance  exclusion  period. 
As  noted  earlier.  FNS  wishes  to  advise 
State  agencies  that  the  higher  error  rate 
tolerance  levels  provided  by  the  Hunger 
Prevention  Act  of  1988  are  intended  to 
accommodate  normal  levels  of  program 
change.  FNS  expects  to  grant  rehef  only 
for  the  effects  of  unusual  changes  that 
have  a  large  and  uncontrollable  impact. 
The  Secretary  would  waive  any  portion 
of  the  liability  which  the  Secretary 
attributed  to  the  uncontrollable  effects 
of  large  and  unusual  changes  in  the 


Food  Stamp  Program  or  other  Federal 
and  State  programs. 

5.  Other  Circumstances  Beyoiui  the 
Control  of  the  State  Agency 

The  Department  proposes  new 
language  to  describe  the  specific 
information  that  would  be  required  to  be 
submitted  in  waiver  requests.  For 
example,  the  State  agency  would  be 
required  to  document:  (1)  Why  the  State 
had  no  control  over  the  unusual 
circumstances;  and  (2)  how  the  unusual 
circumstances  had  an  adverse  impact  on 
the  State  agency's  error  rate.  The 
regulation  itself  describes  in  greater 
detail  the  information  the  Secretary 
needs  to  evaluate  requests. 

The  Department  also  proposes  new 
language  to  indicate  that  only  unusual 
circumstances  having  an  uncontrollable 
effect  on  error  rates  will  be  considered. 
The  burden  would  rest  upon  the  State 
agency,  in  its  request,  to  demonstrate 
how  the  unusual  circumstances 
uncontrollably  and  adversely  affected 
its  payment  error  rate.  It  has  already 
been  noted  that  FNS  does  not  intend  to 
grant  relief  for  the  effects  of  rvormal 
levels  of  management  difficulties  or  the 
effects  of  features  of  the  Quality  Control 
System  that  Congress  has  already 
accommodated  with  the  higher  error 
tolerance  levels  provided  by  the  Hunger 
Prevention  Act  of  1988. 

Timeframes 

Currently,  State  agencies  have  30  days 
from  the  date  of  notification  by  FNS  of 
its  final  error  rate  and  potential  liability 
to  submit  requests  for  good  cause. 
Because  a  number  of  Stale  agencies 
have  requested  extensions  in  the  past. 
we  are  proposing  a  60-day  period  for 
such  requests.  The  60-day  period  would 
begin  upon  notification  by  FNS  (certified 
mail,  return  receipt  requested)  of  the 
State  agency's  final  error  rate  and 
potential  liability.  Therefore,  requests 
for  good  cause  or  requests  for  extension 
would  be  required  to  be  post-marked  no 
later  than  60  days  from  the  date  of 
receipt  of  FNS'  letter  of  notification.  The 
date  of  receipt  would  be  the  dale 
indicated  on  the  certified  mail  return 
receipt.  In  the  event  that  the  Department 
did  not  receive  the  return  receipt,  the 
date  of  receipt  would  be  the  date  which 
would  be  seven  days  from  the  date  on 
the  letter  of  notification.  Requests  for 
extension  would  be  evaluated  on  a  case- 
by-case  basis.  However,  only  in  the 
most  unusual  situations  would  such 
requests  be  granted.  For  example,  an 
occurrence  that  would  preclude  a  State 
agency  from  conducting  normal  business 
may  be  considered  an  unusual  situation. 
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I m piemen  tation 

The  Department  proposes  that  this 
rulemaking  become  effective  30  days 
after  publication  as  a  final  rule.  The 
Department  also  proposes  that  for  Fiscal 
Years  1996  throu^  1989,  State  agencies 
must  submit  good  cause  waiver  requests 
no  later  than  120  days  (60  days  as 
allowed  in  the  regulations  plus  an 
automatic  60-day  extension)  from  the 
date  of  receipt  of  notification  of  the 
official  payment  error  rate  and  liabihty. 
For  Fiscal  Year  1990  and  thereafter, 
State  agencies  would  be  required  to 
submit  good  cause  waiver  requests  no 
later  than  60  days  from  the  date  of 
receipt  of  notification  of  the  official 
payment  error  rate  and  liability. 
Therefore,  requests  would  be  required  to 
be  postmarked  no  later  than  120  days  or 
60  days  from  the  date  of  receipt  of 
notification. 

Interim  rules  affecting  the  variance 
exclusion  provisions  were  published 
November  2, 1988,  and  were  effective 
with  Fiscal  Year  1969. 

List  of  Subjects  in  7  CFR  Part  275 

Administrative  practice  and 
procedure.  Food  stamps.  Reporting,  and 
P>ecordkeeping  requirements. 

Accordingly.  7  CFR  part  275  is 
proposed  to  be  amended  as  follows: 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

1.  The  authority  citation  for  Part  275 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2029. 

2.  In  §  275.23: 

a.  The  second  sentence  of  paragraph 
(e)(4)(i)  is  removed  and  two  new 
sentences  are  added  in  its  place. 

b.  Paragraph  (e)(5)  is  revised. 

The  revision  and  additions  read  as 
follows: . 

§  275.23    Determinattoo  of  State  agency 
program  pert ormanca. 

•  t        *        •        * 

(e)  State  agencies'  liabilities  for 
payment  error  rates.  •  *  • 

(4)  Relationship  to  warning  process 
and  disallowance  of  funds,  (i)  *  *  * 
However,  Slate  agencies  slaall  be 
notified  hy  certified  mail,  return  receipt 
requested  at  least  60  days  before  any 
billing  and  shall  have  sixty  days 
following  such  notice  to  request  a  good 
cause  waiver  of  part  or  all  of  their 
potential  liability.  The  billing  will  not 
occur  until  after  the  expiration  of  60 
days  and  the  Secretary's  determination 
of  good  cause.  *  *  * 

•  •        <        •        • 

(5)  Good  Cause,  (i)  Events.  When  a 
State  agency  exceeds  the  allowable 


level  for  payment  errors  as  described  kt 
this  section,  FNS  may  detemine  that  the 
State  agency  had  good  cause  for  not 
achieving  the  pajfracnt  error  rate 
tolerance  due  to  an  onnsual  event  or 
events  having  an  nncontrollabk  effect 
upon  error  rates,  and  grant  relief  from 
quality  control  Kabilities  that  would 
otherwise  be  levied  under  this  section  of 
the  regulations.  State  agencies  desiring 
such  relief  must  submit  a  request  in 
writing  within  60  days  from  the  date  of 
receipt  of  notification  of  the  official 
payment  error  rate  and  potential 
liability.  The  Secretary  or  the 
Secretary's  designee  shall  make  a  final 
determination  that  there  is  no  good 
cause  for  relief  if  a  State  agency  fails  to 
request  such  relief  under  the  provisions 
of  this  rule.  The  following  are  examples 
of  unusual  events  which  State  agencies 
may  use  as  a  basis  for  requesting  good 
cause  relief  and  specific  information 
that  FNS  expects  State  agencies  to 
submit  to  justify  such  requests  for  relief: 

(A)  Natural  disasters  such  as  those 
under  the  authority  of  the  Ehsaster 
Relief  Act  of  1974,  as  amended  (42 
U.S.C.  5121  et  seq..  Pub.  L  93-288]  or 
civil  disorders  that  adversely  affect 
program  operations,  during  or  not  more 
than  six  months  prior  to  the  subject 
review  period.  When  submitting  a 
request  for  good  cause  relief  based  on 
this  example,  the  State  agency  shall 
provide  the  following  information: 

(1)  The  nature  of  the  disaster(s)  [e.g.  a 
tornado,  hurricane,  earthquake,  fiood. 
fire  in  a  certification  office,  etc.)  or  civil 
disorder[s))  and  evidence  that  the 
President  has  declared  as  disaster; 

(2)  The  date(s)  of  the  occurrence; 
[3]  The  date{s)  after  the  occurrence 

when  program  operations  were  affected; 

(■?]  The  geographic  extent  of  the 
occurrence; 

(5)  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

[6]  The  nature  of  the  impact  on 
program  operations  and  State  agency 
efforts  to  control  these  impacts: 

(7)  Identification  and  explanation  of 
the  uncontrollable  errors  caused  by  the 
event  (types  of  errors,  geographic 
location  of  the  errors,  time  period  during 
which  llie  errors  occurred,  etc.);  and 

[8]  The  percentage  of  the  payment 
error  rate  that  resulted  from  the 
occurrence  and  how  this  figure  was 
derived. 

The  Secretary  shall  evaluate  the  State 
agency's  request  and  waive  any  portion 
of  the  liabihty  which  the  Secretary 
attributes  to  the  uncontrollable  effects 
of  a  disaster  or  civil  disorder.  If  the 
Secretary  determines  the  State  agency  is 
unable  to  provide  sufficient  information 


to  determine  a  waiver  amount  for  the 
effects  of  a  disaster  or  civil  disorder 
using  factual  analysis,  the  Secretary 
may  use  the  foOowing  alternative 
method  of  evaluation.  First,  althongb 
State  agencies  may  appropriately 
request  relief  from  the  effects  of  any 
type  of  natural  disaster,  m  reaching  a 
decision  based  on  incomplete 
information  about  the  effect  of  a  natural 
disaster  on  error  rates,  the  Secretary 
will  only  p-ant  a  watver  if  the  State 
agency  documents  that  there  was  a 
federally  declared  disaster  during  the 
eighteen  months  beginning  six  months 
prior  to  the  subject  review  period,  and 
that  the  disastH  uncontrollably  and 
adversely  affected  program  operations 
during  the  review  period.  The  Secretary 
shall  determine  a  preluninary  waiver 
amount  by  determining,  from  the  State 
agency's  appbcation.  the  number  of 
months  dunng  the  eighteen  months  that 
begins  six  months  before  the  subject 
review  period  dunng  which  a  avil 
disorder  cw  Federally-declared  disaster 
uncontrollably  hurt  Food  Stamp  Prograna 
operations;  and  determining  an  amount 
equal  to  one  eighteenth  of  the  hability 
for  each  such  month.  The  SecreUry  may 
then  adjust  the  preliminary  waiver 
amount  to  reflect,  among  other  factors, 
recent  error  rate  historv,  geographical 
impact  of  the  disaster.  State  efforts  to 
control  impact  on  program  operations, 
the  proportion  of  food  stamp  caseload 
affected,  and/or  the  duration  of  the 
disaster  and  its  impact  on  program 
operations.  Adjustments  for  these 
factors  may  result  in  a  waiver  of  all, 
part,  or  none  of  the  error  rale  liabilities 
for  the  applicable  period.  For  example,  a 
reduction  m  the  preliminary  amount 
may  be  made  if  the  formula  results  in  a 
waiver  of  all  or  nearly  all  the  liability 
when  a  State  agency's  recent  error  rate 
history  mdicates  thai  even  absent  the 
events  described,  the  State  agency 
would  have  exceeded  error  rate 
tolerances  in  the  review  period. 
Similariy,  the  waiver  mi^t  be  adjusted 
to  lake  into  account  the  scope  of  the 
area  affected  by  a  natural  disaster  or 
the  intensity  of  the  effect  within  thie  area 
affected.  Under  this  approach  FNS  will 
not  grant  relief  in  one  review  period  for 
the  effects  of  disasters  or  civil  disorders 
that  ended  during  the  first  half  of  the 
prior  review  year. 

(B)  Strikes  by  State  agency  slaff 
necessary  to  determine  Food  Stamp 
Program  eligibility  and  process  case 
changes,  during  or  not  more  than  six 
months  prior  to  the  subject  review 
period.  When  submittmg  a  request  for 
good  cause  rehef  based  on  this  example. 
the  Slate  agency  shall  provide  the 
following  information: 
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(;)  Which  workers  (i.e.  eligibility 
workers,  clerks,  data  input  staff,  etc.) 
and  how  many  (number  and  percentage 
of  total  staff)  were  on  strike  or  refused 
tc  cross  picket  lines: 

(2)  The  date{8)  and  nature  of  the  strike 
(i  e.  the  issues  surrounding  the  strike); 

(J)  The  geographic  extent  of  the  strike 
(i.e.  the  county  or  counties  where  the 
strike  occurred): 

[4]  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected  by  the  strike; 

(5)  The  adverse  affect  of  the  strike  on 
program  operations  (i.e.  the  nature  of 
the  work  that  was  and  was  not  done 
during  the  strike,  the  State  agency's 
efforts  to  counter  the  effects  of  the 
strike,  etc.); 

[6]  Identification  and  explanation  of 
the  uncontrollable  errors  caused  by  the 
event  (types  of  errors,  geographic 
location  of  the  errors,  time  period  during 
which  the  errors  occurred,  etc.);  and 

(7)  The  percentage  of  the  payments 
error  rate  that  resulted  from  the  strike. 
The  Secretary  shall  evaluate  the  State 
agency's  request  and  waive  any  portion 
of  the  liability  which  the  Secretary 
attributes  to  the  uncontrollable  effects 
of  the  strike.  If  the  Secretary  determines 
the  State  agency  is  unable  te  provide 
sufficient  information  to  determine  a 
waiver  amount  using  factual  analysis, 
the  Secretary  may  use  the  following 
alternative  method  to  evaluate  the 
effects  during  the  review  period  of  a 
strike  that  occurred  during  the  eighteen 
months  beginning  six  months  before  the 
subject  review  period.  The  Secretary 
will  determine  a  preliminary  waiver 
amount  for  the  effects  of  a  strike  which 
uncontrollably  and  adversely  affected 
program  operations  during  the  review 
year  by  determining  from  the  State's 
application  the  number  of  months  out  of 
eighteen  months  that  begins  the  six 
months  before  the  subject  review  period 
during  which  Food  Stamp  Program 
operations  were  uncontrollably  hurt  by 
the  effects  of  a  strike:  and  determining  a 
preliminary  waiver  amount  equal  to  one 
eighteenth  of  the  liability  for  each  such 
month.  The  Secretary  may  then  adjust 
the  preliminary  waiver  amount  if  the 
Secretary  deems  it  necessary  to  take 
into  account  recent  error  rate  history  or 
the  nature  of  any  strike.  A  reduction  in 
the  preliminary  amount  may  be  made  if 
the  formula  results  in  a  waiver  of  all  or 
nearly  all  the  liability  when  a  State's 
agency's  recent  error  rale  history' 
indicates  that  even  absent  the  events 
described,  the  State  agency  would  have 
exceeded  error  rate  tolerances  in  the 
review  period.  Similariy,  the  amount  of 
the  waiver  might  be  reduced  for  a  strike 
that  was  limited  to  a  small  area  of  the 


State.  Under  this  approach  FNS  will  not 
grant  relief  in  one  review  period  for  the 
effects  of  a  strike  that  ended  during  the 
first  half  of  the  prior  review  year. 

(C)  Unusual  Food  Stamp  Program 
caseload  growth  prior  to  or  during  the 
fiscal  year,  for  example  15  percent  or 
more  within  the  18-month  period  which 
covers  the  subject  review  period  and  the 
six  months  immediately  preceding  that 
period  may  constitute  unusual  caseload 
growth.  Caseload  growth  which 
historically  increases  during  certain 
periods  of  the  year  will  not  be 
considered  unusual  or  beyond  the  State 
agency's  control.  When  submitting  a 
request  for  good  cause  relief  based  on 
this  example,  the  State  agency  shall 
provide  the  following  information: 

(7)  The  amount  of  growth  (both  actual 
and  percentage); 

[2)  The  time  the  growth  occurred 
(what  month(s)/year); 

(J)  The  geographic  extent  of  the 
caseload  growth  (i.e.  Statewide  or  in 
which  particular  counties); 

[4)  The  impact  of  caseload  growth; 

(5)  The  reason(8)  why  the  State 
agency  was  unable  to  control  the  effects 
of  caseload  growth  on  program 
administration  and  errors;  and 

[6]  The  percentage  of  the  payment 
error  rate  that  resulted  from  the 
caseload  growth. 

The  Secretary  shall  evaluate  the  State's 
request  and  waive  any  portion  of  the 
liability  which  the  Secretary  attributes 
to  the  uncontrollable  effects  of  unusual 
caseload  growth.  If  the  Secretary 
determines  the  State  agency  is  unable  to 
provide  sufficient  information  to 
determine  a  waiver  amount  for  the 
uncontrollable  effects  of  unusual 
caseload  growth  using  factual  analysis, 
the  Secretary  may  use  the  following 
alternative  method  of  evaluation.  The 
Secretary  shall  determine  the  waiver 
amount  for  the  uncontrollable  effects  of 
unusual  caseload  growth  by  first 
determining  a  preliminary  waiver 
amount  using  a  formula  and  then 
adjusting  the  preliminary  waiver  amount 
if  the  Secretary  deems  it  necessary  to 
take  into  account  recent  error  rate 
history  or  the  pattern  of  caseload 
growth.  For  example,  a  reduction  in  the 
preliminary  amount  may  be  made  if  the 
formula  results  in  a  waiver  of  all  or 
nearly  all  the  liability  when  a  State's 
recent  error  rate  history  indicates  that 
even  absent  the  events  described,  the 
State  agency  would  have  exceeded  error 
rate  tolerances  in  the  review  period. 
Similarly,  the  Department  would  likely 
grant  more  relief  where  caseload  sizes 
were  widely  fluctuating  than  where 
there  was  a  single  one-time  increase  in 
participation  that  persisted.  Under  the 


formula,  the  Secretary  shall  count  the 
number  of  months  out  of  the  eighteen 
months  beginning  in  April  prior  to  the 
subject  review  period  in  which  the  State 
Food  Stamp  Program  caseloads  were  15 
percent  more  above  caseloads  in  March 
prior  to  the  subject  review  period;  count 
the  number  of  months  during  the  twelve 
months  of  the  review  period  in  which 
the  State  agency's  Food  Stamp  Program 
caseloads  were  15  percent  or  more 
above  caseloads  in  September  prior  to 
the  subject  review  period;  and 
determine  a  preliminary  waiver  amount 
equal  to  one  eighteenth  of  the  liability 
times  whichever  number  is  larger. 

(D)  Unusual  changes  in  the  Food 
Stamp  or  other  Federal  or  State 
programs  that  have  a  substantial 
uncontrollable  effect  on  the  QC  payment 
error  rate.  Requests  for  relief  from  errors 
caused  by  the  substantial  uncontrollable 
effects  of  unusual  program  changes 
other  than  those  variances  already 
excluded  by  §  275.12(d)(2)(vii)  will  be 
considered.  When  submitting  a  request 
for  good  cause  relief  based  on  unusual 
changes  in  the  Food  Stamp  or  other 
Federal  or  State  programs,  the  Stale 
agency  shall  provide  the  following 
information: 

[1]  The  type  of  change(s)  that 
occurred; 

[2]  When  the  change(s)  occurred: 

[3]  The  nature  of  the  adverse  effect  of 
the  changes  on  program  operations  and 
the  State  agency's  efforts  to  mitigate 
these  effects; 

[4]  Reason(s)  the  State  agency  was 
unable  to  adequately  handle  the 
change(s): 

(5)  Identification  and  explanation  of 
the  substantial  uncontrollable  errors 
caused  by  the  changes  (type  of  errors, 
geographic  location  of  the  errors,  time 
period  during  which  the  errors  occurred, 
etc.):  and 

[6]  The  percentage  of  the  payment 
error  rate  that  resulted  from  the  adverse 
impact  of  the  change(s). 
The  Secretary  shall  evaluate  the  Stale 
agency's  request  and  waive  any  portion 
of  the  liability  which  the  Secretary 
attributes  to  the  substantial, 
uncontrollable  effects  of  unusual 
changes  in  the  Food  Stamp  Program  or 
other  Federal  and  State  programs. 

(E)  Other  unusual  circumstances. 
When  submitting  a  request  for  good 
cause  relief  based  on  unusual 
circumstances  other  than  those 
specifically  set  forth  in  this  paragraph, 
the  Stale  agency  shall  provide  the 
following  information: 

[1]  The  unusual  circumstances  that  the 
State  agency  believes  uncontrollably 
and  adversely  affected  the  payment 
error  rate  for  the  fiscal  year  in  question; 
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[2)  Why  the  State  agency  bad  no 
control  over  the  unusual  circumstances; 

[3]  How  the  unusual  circumstances 
had  an  uncontrollable  and  adverse 
impact  on  the  State  agency's  error  rate: 

[4]  Where  the  unusual  circumstances 
existed  (i.e.  Statewide  or  in  particular 
counties); 

(5)  When  the  unusual  circumstances 
existed  (give  as  nearly  exact  dates  as 
possible): 

[6]  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

(7)  Identification  and  explanation  of 
the  uncontrollable  errors  caused  by  the 
event  (types  of  errors,  geographic 
location  of  the  errors,  time  period  during 
which  the  errors  occurred,  etc.);  and 

[8)  The  percentage  of  the  payment 
error  rate  that  was  caused  by  the 
unusual  circumstances. 

The  Secretary  shall  evahiate  the  State 
agency's  request  and  waive  any  portion 
of  the  liability  which  the  Secretary 
attributes  to  the  uncontrollable  effects 
of  unusual  circumstances  other  than 
those  set  forth  earlier  in  this  para^aph. 

(ii)  Timeframes.  Stale  agencies  have 
60  days  from  the  date  of  receipt  of 
notification  by  certified  mail  return 
receipt  requested  by  FNS  of  its  final 
error  rate  and  potential  liability  to 
submit  requests  for  good  cause. 
Requests  for  extensions  shall  be 
evaluated  on  a  case-by-case  basis.  In 
computing  any  period  of  time  prescribed 
or  allowed  under  these  procedures,  the 
day  of  delivery  of  any  notice  of  action, 
acknowledgment,  or  reply  shall  not  be 
included.  The  last  day  of  the  period  so 
computed  shall  be  inchided  unless  it  is  a 
S.iturday,  Sunday  or  Federal  or  State 
holiday.  In  that  case,  the  period  runs 
until  the  end  of  the  next  day  which  is 
not  a  Saturday,  Sunday  or  Federal  or 
Stale  holiday.  Requests  for  good  cause 
or  an  extension  shall  be  post-marked  no 
later  than  60  days  from  the  dale  of 
receipt  of  FNS'  letter  of  nolification. 

(iii)  Evidence.  When  submitting  a 
request  for  good  cau.se  relief,  the  State 
agency  shall  include  such  data  and 
documentation  as  is  necessary  to 
support  and  verify  the  information 
submitted  in  accordance  with  the 
requirements  of  this  paragraph  so  as  to 
fully  explain  how  a  particular  unusual 
circumstance(s)  uncontrollably 
increased  its  payment  error  rate. 

(iv)  Determination.  When  the 
Secretary  determines  that  good  cause 
exists  for  a  Slate  agency's  failure  to 
meet  the  payment  error  rate  tolerance 
for  the  fiscal  year,  the  Secretary  shall 
reduce  or  eliminate  the  State  agency's 
liability  as  the  Secretary  deems  is 
appropriate  under  the  circumstances. 


(v)  Finality.  The  good  cause 
determination  of  the  Secretary  are  final 
and  not  subject  to  further  appeal. 
*        *        •        •        * 

Dated:  January  9, 19S1. 
Betty  J.  Neteen. 

Administrator. 

[PR  Doc.  91-1008  Filed  1-15-81:  MS  am] 

BILUNS  COOC  941«-M-« 

DEPARTMENT  OF  TRAFISPORTATION 
Federal  Aviation  Adminietraiion 
14  CFR  Part  39 
[Docliat  No.  90-NM-279-AD) 

Airworthiness  Directives;  Boeing  of 
Canada,  Ltd.,  dc  HavUland  Division, 
Model  DHC-7  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain  de 
Havilland  Model  DH07  series 
airplanes,  which  currently  requires 
repetitive  X-ray  inspections  to  detect 
cracks  in  the  rear  spar  wing  attachment 
and  wing/oulboard  nacelle  joint,  and 
repair,  if  necessary.  This  action  would 
require  reinforcement  of  the  rear  spar 
frame  and  the  wing/nacelle  joint  which, 
when  accomplished,  would  terminate 
the  need  for  the  repetitive  X-ray 
inspections.  This  proposal  is  prompted 
by  reports  of  recent  incidents  involving 
fatigue  cracking  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  economic  design  goal. 
This  condition,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  fuselage  longeron  and  the  wing/ 
nacelle  joint.  This  action  also  reflectslhe 
FAA's  decision  that  long-term  continued 
operational  safety  should  be  assured  by 
actual  modification  of  the  airframe 
rather  than  by  repetitive  inspections. 
DATES:  Comments  must  be  received  no 
later  than  March  11. 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NT*i- 
275-AD,  1601  Lind  Avenue  SW.,  Rentoa 
Washington  98055-405a  The  applicable 
service  information  may  be  obtained 
from  Boeing  of  Canada.  Ltd..  de 
Havilland  Division.  Garratt  Boulevard, 
Downs\'iew.  Ontario  ^^3K  tY5,  Canada. 
This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Regioa 


Transport  Anplane  Direclofate,  1601 
Lind  Avenue  SW.,  Renton,  Washington, 
or  at  the  FAA.  New  England  Region. 
New  York  Aircraft  Certificabon  Office. 

181  South  Franklin  Av-enne,  Vaticy 
Stream.  New  York. 

FOR  RJRTHCR  IHFOIOWATION  CONTACT. 

Mr.  )ohn  Maher,  Airframe  Branch.  ANE- 
172;  telephone  (516)  791-6220.  Mailing 
address:  FAA,  New  England  Region, 
.New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  Vafley 
Stream.  New  York  11581. 

SUPPtlMCNTARV  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Coffunumcafions 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  dale  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  cfaanjjed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulaton,'.  economic, 
environmental,  and  enprg\'  aspects  of 
the  proposed  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  .A  report 
summanzing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submilted  in  response  to  this  Nolice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
s'alemenl  is  made;    Comments  to 
Docket  Number  90-NM-2r5-AD.  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  October  17. 1980,  the  FAA  issued 
AD  80-22-14,  Amendment  3y-i961  (45 
FR  71767,  October  30, 1960).  to  require 
repetitive  X-ray  inspections  to  detect 
cracks  in  the  rear  spar  wing  attachroenl 
and  wing/outboard  nacelle  fomU  and 
repair,  if  necessary.  That  action  was 
prompted  by  fatigue  testing  by  the 
manufacturer,  which  re\ealed  that 
improved  fatigue  strength  of  the  fuselage 
longeron  at  the  rear  spar  and  of  the 
wing/oulboa.'d  nacelie  joint  was 
required.  This  condition,  rf  not 
corrected,  could  result  m  reduced 
structural  integrity  of  the  fuyelage. 
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In  April  1988.  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight.  Investigation  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 
Subsequent  inspections  conducted  by 
the  operator  on  the  high-cycle  airplanes 
in  its  fleet  revealed  that  two  other 
airplanes  had  extensive  fatigue  cracking 
and  corrosion.  These  airplanes  were 
taken  out  of  service. 

In  lune  1988,  the  FAA  sponsored  a 
conference  on  aging  airplanes.  It  became 
obvious  that,  because  of  the  increase  In 
air  travel,  the  relatively  slow  production 
rate  for  new  airplanes,  and  the  apparent 
economic  feasibility  of  operating  older 
technology  airplanes,  older  airplanes 
will  continue  to  be  operated  rather  than 
be  retired.  Because  of  the  problems 
revealed  by  the  accident  described 
above,  it  was  determined  that  increased 
attention  needed  to  be  focused  on  this 
aging  fleet  to  maintain  operational 
safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AIA)  of  America 
are  committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  The 
Airworthiness  Assurance  Task  Force, 
with  representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  "Working  Groups" 
to  (1)  select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes.  (2) 
develop  corrosion-directed  inspections 
and  prevention  programs.  (3)  review  the 
adequacy  of  each  operator's  structural 
maintenance  program.  (4)  review  and 
update  the  Supplemental  Structural 
Inspection  Documents  (SSID).  and  (5) 
assess  repair  quality. 

The  working  group  assigned  to  review 
the  de  Mavilland  Model  DHC-7  series 
airplanes  made  a  recommendation  to 
reinforce  the  longeron  at  the  rear  spar 
frame  and  the  wing  lower  structure 
outboard  nacelle  joint.  The 
manufacturer  was  made  aware  of  the 
problem  when  cracks  occurred  during 
the  fatigue  test.  Completing  these 
reinforcements  will  reduce  the 
possibility  of  major  structural  failure  at 
the  longeron  and  at  the  wing/nacelle 
joint. 

Boeing  of  Canada.  Ltd.,  de  Mavilland 
Division,  has  issued  Service  Bulletin  7- 
53-9,  Revision  B,  and  Service  Bulletin  7- 
57-4,  Revision  A,  both  dated  September 
10.  1982.  which  describe  procedures  for 
reinfor(.ing  the  longeron  at  the  rear  spar 


frame  (Modification  No.  7/1622)  and  the 
wing  lower  structure  and  outboard 
nacelle  joint  (Modification  No.  7/1645). 
Transport  Canada  has  classified  these 
service  bulletins  as  mandatory,  and  has 
issued  Airworthiness  Directive  CF-80- 
20  addressing  this  subject. 

Since  fatigue  cracking  and  corrosion 
are  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  an  AD  is 
proposed  which  would  require 
reinforcement  of  the  longeron  and  wing/ 
nacelle  joint  in  accordance  with  the 
service  bulletins  previously  described. 

The  proposed  compliance  time  for 
accomplishing  the  structural 
modifications  is  based  on  the 
recommendation  of  the  Model  DHC-7 
Airworthiness  Assurance  Task  Group. 
Their  recommendation  is  based  on  a 
review  of  fatigue  inspections,  the  ability 
of  the  manufacturer  to  provide  parts, 
and  the  time  necessary  to  incorporate 
the  modifications. 

It  is  estimated  that  8  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  715 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  required  parts  will  be  supplied  to 
the  operator  at  no  cost.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
5228,800. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S  C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended! 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-3961  (45  FR 
71767,  October  30. 1980).  AD  80-22-14. 
with  the  following  new  airworthiness 
directive: 

Boeing  of  Canada.  Ltd..  de  Havilland 

Division:  Applies  to  Model  DllC-7  series 

airplanes,  certified  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 

To  prevent  structural  fatigue  failure  of 
the  fuselage  longeron  at  the  rear  spar 
frame  and  the  lower  wing/outboard 
nacelle  joint,  accomplish  the  following: 

A.  For  airplanes  Serial  Numbers  1  through 
14.  with  2.975  hours  or  more  time-in-service: 
Within  the  next  25  hours  time-in-service, 
after  October  31,  1980  (the  effective  date  of 
Amendment  39-3961.  AD  80-22-14).  unless 
previously  accomplished  within  the  la.st  975 
hours  time-in-service,  perform  a  radiographic 
inspection  for  cracks  at  the  rear  spar  wing 
attachment  to  the  fuselage  frame  in 
accordance  with  the  instructions  given  in 
Figure  1  and  2  of  de  Havilland  Service 
Bulletin  7-53-9.  dated  May  23. 1980. 

Note:  Inspections  performed  in  accordance 
with  de  Havilland  Service  Bulletin  7-53-9, 
Revision  A,  dated  )une  9. 1980.  or  Revision  B, 
dated  September  10. 1982,  are  considered  in 
compliance  with  the  requirements  of  this 
paragraph. 

1.  If  cracks  are  found,  prior  to  further  flight. 
repair  in  a  manner  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office 
(ACO),  ANE-170,  FAA.  New  England  Region, 
and  incorporate  de  Havilland  Modification 
No.  7/1622  (reinforcement  of  the  rear  spar 
frame)  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

2.  If  no  cracks  are  found,  repeat  the 
radiographic  inspection  at  intervals  not  to 
exceed  1.000  hours  time-in-service. 

B.  For  airplanes  Serial  Numbers  1  through 
14  and  17,  with  4.975  hours  or  more  lime-in- 
service:  Within  the  next  25  hours  time-in- 
service,  after  October  31. 1980  (the  effective 
dale  of  Amendment  39-3961,  AD  80-22-14), 
unless  previously  accomplished  within  the 
last  975  hours  time-in-service,  perform  a 
radiographic  inspection  for  cracks  at  the 
wing/outboard  nacelle  joint  in  accordance 
with  the  instructions  given  in  Figure  1  of 
DeHavilland  Service  Bulletin  7-57-4.  dated 
May  23, 1980. 
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Note:  Inspection  performed  in  accordance 
with  de  Havilland  Service  Bulletin  7-57-4. 
Revision  A.  dated  September  10. 1982,  are 
considered  in  compliance  with  the 
requirements  of  the  paragraph. 

1.  If  cracks  are  found,  prior  to  further  flight, 
repair  in  a  manner  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office 
(ACO),  ANE-170,  FAA.  New  England  Region, 
and  incorporate  DeHavilland  Modification 
No.  7/1645  (reinforcement  of  the  lower  wing 
structure  and  outboard  nacelle)  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin. 

2.  If  no  cracks  are  found,  repeat  the 
radiographic  inspection  at  inter\'al8  not  to 
exceed  1.000  hours  time-in-service. 

C.  Within  2  years  after  the  effective  date  of 
this  AD,  reinforce  the  longeron  at  the  rear 
spar  frame  (Modification  No.  7/1622)  and 
reinforce  the  wing/nacelle  joint  (Modification 
No.  7/1645).  in  accordance  with  the 
Accomplishment  Instructions  in  de  Haviland 
Service  Bulletins  7-53-9.  Revision  B,  and  7- 
57-4.  Revision  A.  both  dated  September  10, 
1982.  Accomplishment  of  Modifications  7/ 
1622  and  7/1645  constitutes  terminating 
action  for  the  repetitive  radiographic 
inspections  required  by  paragraphs  A.  and  B. 
of  this  AD. 

D.  An  alternate  means  of  compliance  oi 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office 
(ACO).  ANE-170,  FAA,  New  England  Region. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  New  York  ACO.  and 
a  copy  sent  to  the  cognizant  FA.A  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Manager. 
New  York  ACO. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada.  Ltd.,  de 
Havilland  Division.  Garratt  Boulevard, 
Downsview,  Ontario,  Canada  M3K  1Y5. 
These  documents  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  S,W..  Renton.  Washington. 
or  at  the  FAA,  New  England  Region. 
New  York  Aircraft  Certification  Office, 
181  South  Franklin  Avenue,  Valley 
Stream,  New  York. 

Issued  in  Renton,  Washington,  on  January 
7.1991. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  91-1037  Filed  1-15-91;  8:45  am) 
BILUNG  CODE  4S10-1»-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  323 
RIN  3220-AA84 

Nongovernmental  Plans  for 
Unemployment  or  Slcknes*  Insurance 

agency:  Railroad  Retirement  Board. 
action:  Proposed  rule. 


summary:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend 
chapter  II  of  title  20  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
part  323.  Part  323  defines,  for  purposes 
of  the  Railroad  Unemployment 
Insurance  Act.  what  is  meant  by  the 
phrase  "nongovernmental  plan  for 
unemployment  or  sickness  insurance." 
the  standards  by  which  the  Board  will 
determine  whether  a  proposed  plan 
qualifies  as  a  nongovernmental  plan, 
and  the  procedure  by  which  an 
employer  may  obtain  a  determination  by 
the  Board  as  to  whether  such  a  plan  so 
qualifies, 

dates:  Comments  must  be  submitted  on 
or  before  March  18, 1991. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  W.  Sadler.  General  Attorney. 
Railroad  Retirement  Board,  Bureau 
Law,  844  Rush  Street,  Chicago,  Illinois 
60611,  (312]  751^513,  (FTS)  386-4513. 
SUPPt^MENTARY  INFORMATION:  The 
Railroad  Unemployment  Insurance  Act 
(RUL\)  provides  for  the  payment  of 
benefits  to  qualified  railroad  employees 
for  their  days  of  unemployment  or  days 
of  sickness,  as  defined  in  section  l(k)  of 
the  RULfli.  Under  section  l(k),  no  day 
can  be  a  day  of  unemployment  or  a  day 
of  sickness  for  any  employee  if 
"remuneration"  is  payable  to  or  accrues 
to  the  employee  for  such  day.  Section 
l(j)  of  the  RUIA  and  part  322  of  the 
Board's  regulations  define  the  term 
"remuneration"  as  meaning  all  pay  for 
services  for  hire,  including  pay  for  time 
lost,  and  all  other  earned  income 
payable  or  accruing  with  respect  to  any 
day.  However,  section  l(j)  excludes 
from  the  definition  of  "remuneration" 
any  money  payments  received  by  an 
employee  pursuant  to  any 
nongovernmental  plan  for 
unemployment  insurance,  maternity 
insurance,  or  sickness  insurance. 

With  the  elimination  of  maternity 
benefits  as  a  separate  category  of 
benefits  under  the  RUIA  by  section  201 
of  Public  Law  90-257  (82  Stat.  16,  23],  the 
reference  to  maternity  insurance  in 
section  l(j]  is  obsolete.  Consequently, 
this  proposed  part  323  confines  itself  to 


defining  nongovernmental  plans  for 
unemployment  or  sickness  insurance, 
their  content,  and  the  standards  for 
Board  approval  of  such  plans. 

The  Board  considers  it  necessary  to 
publish  a  regulation  on  the  subject  of 
nongovernmental  plans  for 
unenH)loyment  or  sickness  insurance 
because  of  the  growing  number  of  such 
plans  in  recent  years.  At  the  same  time, 
many  railroad  employees  have  been 
affected  by  railroad  mergers, 
consolidations  or  abandonments,  and 
many  of  them  are  entitled  to  receive 
payment  of  dismissal  allowances 
pursuant  to  an  order  of  the  Interstate 
Commerce  Commission  or  to  a  wage 
guaraniee  plan  or  agreement.  A 
dismissal  allowance  or  similar  wage  ^^ 
guarantee  is  a  form  of  "remuneration" 
that  prevents  the  payment  of  benefits 
under  the  RUIA  or  causes  such  benefits 
to  be  recoverable  by  the  Board.  See 
§  322.7  of  the  Board's  regulations  and 
section  2(f]  of  the  RLHA  (45  U  S.C. 
352(fl).  This  proposed  rule  makes  it  clear 
that  such  payments  are  not  made 
pursuant  to  a  nongovernmental  plan 
merely  because  the  plan  provides  an 
offset  for  benefits  received  under  the 
RUL\. 

In  addition,  because  benefit  payments 
under  nongovernmental  plans  are  not 
"compensation"  under  section  l(i]  of  the 
RULA,  such  benefit  payments  are  not 
subject  to  payment  of  contributions 
under  part  345  of  this  chapter. 
Accordingly,  the  Board  considers  it 
necessary  and  desirable  to  cleariy 
distinguish  employer  pavinents  under 
nongovernmental  plans  from  other 
employer  payments  to  employees  due  to 
unemplojTnent  and  sickness  and  to 
create  a  "formal  procedure  by  which  an 
employer  may  obtain  from  the  Board  a 
ruling  as  to  whether  payments  it  may 
have  to  make  to  an  employee  under 
such  plans  would,  or  would  not,  be 
regarded  as  "remuneration  "  within  the 
meaning  of  section  l(j)  of  the  Act. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
regulatory  analysis  is  required.  There 
are  no  information  collections 
contemplated  by  this  proposed  part  323. 

Ust  of  Subjects  in  20  CFR  Part  323 

Railroad  employees,  railroad 
employers,  railroad  unemplo\-ment 
benefits. 

For  the  reasons  set  out  in  the 
preamble,  title  20.  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  by  adding  part  323  to  read  as 
follows: 
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Part  323— NOIIQOVEmiMEffTAL 
PLANS  FOR  UNEMPLOYMENT  Oft 
SICKNESS  INSURANCE 

Sec 

323.1  Introdaction. 

323.2  Defimtion  of  nongovernmental  plan  for 
unemployment  or  sickness  insurance. 

323.3  Standards  for  Board  approval  of  a 
nonfwenMncntal  plan. 

335.4  CwMines  for  content  of  ■ 
nonfovermnenUi  plan. 

323.5  Submittiag  proposed  pian  for  Board 
approval 

323.6  Treatment  of  benefit  pajTnents  under  a 
nongovernmental  plan  for  purposes  of 
contributions. 

323.7  Effective  date. 
Aulharity:  45  U.S.C.  362fl). 

$32X1    kHradMCtton. 

(a)  Thta  part  definei  the  phrase 
"noogtjvenunental  plan  for 
uneoifdoyment  or  aicknesa  insurance" 
and  seta  forth  the  procedure  by  which 
an  empk>3rer  may  obtain  a  determination 
by  the  Railroad  Retirement  Board  as  to 
whether  a  particular  plan  that  such 
employer  maintaixu  for  its  employees 
qualiOe*  as  a  Don^vemmental  pian.  In 
general  any  payment  by  an  employer  to 
an  employee  for  services  rendered  as  an 
employee  will  be  considered  to  be 
"remuneration"  within  the  meaning  of 
section  l(i)  of  the  Railroad 
Unemployment  Insurance  Act  and  part 
322  of  this  chapter.  This  includes 
employer  payments  that  relate  to  an 
employee's  loss  of  earnings  during  a 
period  of  time  when  the  employee  is 
unemployed  or  sick,  including  sickness 
resulting  from  injury.  The  exception  is 
when  an  employer  pays  an  employee  a 
benefit  pursuant  to  the  provisions  of  a 
nongovernmental  plan  for 
unemployment  or  sickness  insurance 
established  by  an  employer  for  the 
benefit  of  its  employees.  Benefit 
payments  under  such  plans  are  not 
remuneration  and  do  not  affect  an 
employee's  eligibility  for  unemployment 
or  sickness  benefits  under  the  Railroad 
Unemployment  Insurance  Act. 

(b)  This  part  does  not  have  any 
general  applicabihty  to  private 
insaraoce  contracts  under  wtiich  an 
insurance  company,  pursuant  to  a  policy 
of  insurance  maintained  by  or  for  an 
employee,  pays  medical  or  hospital 
expenses  or  other  cash  benefits  to  or  in 
behalf  of  an  employee.  Nor  does  this 
part  apply  to  any  private  plan  for  relief 
of  uneinployinent  established  by  a  party 
other  than  an  employer  such  as,  for 
example,  a  plan  established  by  a  labor 
union  under  which  it  undertakes  to  pay 
benefits  to  striking  members  of  the 
union  out  of  a  strike  insurance  fund. 
Insurance  policy  benefits  and  strike 
unemployment  benefits,  although  paid 


under  plans  that  are  nongovernmental  in 

nature,  are  not  considered  remuneration 
for  services  under  the  general  definition 
of  "remuneration."  See  part  322  of  this 
chapter. 

§  323J    OeUnltion  of  nonQOvemmsntat 
plan  tor  unemployment  or  sickness 
Insurance. 

A  nongovernmental  plan  for 
unemployment  or  sickness  insurance  is 
a  benefit  plan,  program  or  policy  that  is 
in  the  nature  of  insurance  and  is 
designed  and  established  by  an 
employer  for  the  purpose  of  «i 

supplementing  the  benefit  that  an  J 

employee  of  such  employer  may  receive 
under  the  Railroad  Unemployment       j> 
Insurance  Act  during  a  period  of      ^ 
unemployment  or  sickness.  A 
nongovernmental  plan  may  be 
established  by  labor-management 
agreement  or  by  unilateral  employer 
action.  Payments  under  such  plans  are 
referred  to  as  supplemental 
unemployment  benefits  (SUB  pay)  or 
supplemental  sickness  benefits,  rather 
than  as  wages,  salary  or  pay  for  time 
lost,  because  their  inherent  nature  is  to 
supplement  benefit  payments  under  the 
Railroad  Unemployment  Insurance  Act 
rather  than  to  replace  or  duphcate  such 
payments. 

§  323.3    Standards  for  Board  approval  ot  a 
nonyovemmental  plan. 

An  unemployment  or  sickness  benefit 
plan  qualifies  as  a  nongovernmental 
plan  if  it  conforms  to  the  following 
standards; 

(a)  The  plan  is  in  writing  and  has  been 
published  or  otherwise  communicated  to 
covered  employees  prior  to  the  inception 
of  the  plan; 

(b)  Benefits  under  the  plan  are 
payable  only  to  employees  who  are 
involuntarily  laid  off  or  separated  from 
the  service  of  the  employer  or  who  are 
absent  from  work  on  account  of  illness 
or  injury; 

(c)  Payment  of  benefits  under  the  plan 
is  conditioned  upon  a  covered 
employee's  meeting  the  eligibility 
conditions  governing  payment  of 
benefits  under  the  Railroad 
Unemployment  Insurance  Act.  However. 
a  plan  will  not  be  disqualified  merely 
because  it: 

(1)  Provides  benefits  during  any 
waiting  period  required  under  the 
Railroad  Unemployment  Insurance  Act, 
or 

(2)  Provides  benefits  after  an 
employee  has  exhausted  rights  to 
benefits  under  the  Railroad 
Unemployment  Insurance  Act.  or 

(3)  Provides  benefits  during  a  period 
when  the  employee  is  not  a  "qualified 


employee",  within  the  meaning  of  part 
302  of  this  chapter 

(dl  Payment  of  benefits  under  the  plan 
is  coordinated  with  benefit  payments  to 
which  the  employee  may  be  entitled 
under  the  Railroad  Unemployment 
Insurance  Act  In  general,  plan  benefit 
payments  will  be  considered 
coordinated  with  Railroad 
Unemployment  Insurance  Act  benefit 
payments  when  computation  of  the  plan 
benefits  takes  Railroad  Unemployment 
Insurance  Act  benefit  entitlement  into 
consideration  in  such  a  way  as  to  make 
it  clear  that  the  plan  is  supplementing 
Railroad  Unemployment  Insurance  Act 
benefit  payments  for  days  of 
unemployment  or  days  of  sickness.  For 
example,  a  plan  that  provides  for 
payment  of  a  specified  daily  benefit 
amount  is  considered  coordinated  with 
Railroad  Unemployment  Insurance  Act 
benefit  payments  if  the  plan  provides 
that  the  daily  benefit  amount  otherwise 
payable  to  the  employee  is  reduced  by 
the  amount  of  benefits  that  the 
employee  received  or  could  receive 
under  the  Railroad  Unemployment 
Insurance  Act  for  the  same  day  if  the 
employee  had  met  all  the  eligibility 
criteria  for  such  benefit.  Similarly,  there 
is  acceptable  coordination  if  the  plan 
simply  provides  for  payment  of  an 
amount  as  an  "add-on"  benefit  to  the 
amount  of  Railroad  Unemployment 
Insurance  Act  benefits  paid  or  payable. 
On  the  other  hand,  a  plan  that  allows 
payment  so  as  to  compensate  an 
employee  for  railroad  or  non-railroad 
earnings  that  are  lower  in  amount  than 
what  the  employee  would  get  under  the 
plan  if  he  or  she  were  not  employed  is 
not  considered  coordinated  with  benefit 
payments  under  the  Railroad 
Unemployment  Insurance  Act  because 
an  employer  payment  made  under  such 
circumstances  supplements  earnings 
rather  than  benefit  payments  under  the 
Railroad  Unemployment  Insurance  Act. 
No  Railroad  Unemployment  Insurance 
Act  benefits  are  payable  to  an  employee 
who  is  earning  remuneration  from 
railroad  or  non-railroad  employment. 
Employer  payments  that  make  up  for 
low  earnings  are  pay  for  time  lost  and 
therefore  are  "compensation"  and 
"remuneration"; 

(e)  The  plan  confers  upon  covered 
employees  an  enforceable  right  to  the 
benefits  under  the  plan.  The  plan  may 
not  commit  to  management  discretion 
any  decision  as  to  whether  such 
employee  will  actually  be  paid  the 
benefits  to  which  he  is  entitled  under 
the  plan  or  the  amount  to  be  paid; 

(f)  The  plan  may  not  provide  benefits 
to  a  covered  employee  in  an  amount 
that,  when  added  to  his  or  her  Railroad 
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Unemployment  Insurance  Act  benefits, 
is  greater  than  the  wages  or  salary  that 
would  have  been  paid  if  the  employee 
were  employed;  and 

(g)  The  plan  incorporates  the  features 
set  forth  in  §  323.4  of  this  part  and  has 
been  approved  by  the  Board's  Director 
of  Unemployment  and  Sickness 
Insurance  as  a  nongovernmental  plan 
for  unemployment  or  sickness 
insurance. 

§  323.4    Guidelines  for  content  of  a 
nongovernmental  plan. 

At  a  minimum,  a  nongovernmental 
plan  for  unemployment  or  sickness 
insurance  should  contain  the  following 
features; 

(a)  The  title  of  the  plan  (e.g.. 
Supplemental  Unemployment  Benefit 
Plan  or  Supplemental  Sickness  Benefit 
Plan); 

(b)  A  statement  of  purpose,  such  as 
the  following;  There  is  hereby 
established  a  nongovernmental  plan  for 
(unemployment  insurance)  (sickness 
insurance)  [specify  which  one)  within 
the  meaning  of  section  l(j)  of  the 
Railroad  Unemployment  Insurance  Act. 
The  purpose  of  this  plan  is  to 
supplement  the  benefits  that  an  eligible 
employee  may  receive  under  that  Act 
and  not  to  replace  or  duplicate  such 
benefits.  Payments  under  this  plan  are 
designed  as  one  of  the  benefits  of 
employment  with  [name  of  employer] 
and  are  not  intended  as  pay  for  time  lost 
or  any  other  form  of  remuneration  for 
services  rendered  as  an  employee; 

(c)  A  statement  as  to  which  class  or 
craft  of  employees,  or  other  specified 
group  of  employees,  is  covered  by  the 
plan; 

(d)  The  criteria  governing  a  particular 
covered  employee's  eligibility  for 
supplemental  benefits  under  the  plan; 

(e)  The  dollar  amount  of  supplemental 
benefits  payable  on  a  periodic  basis  to 
an  eligible  employee,  the  duration  of 
supplemental  benefits,  how  such 
benefits  will  be  computed,  and  the 
conditions  under  which  an  employee 
will  be  disqualified  or  benefit  payments 
reduced  or  terminated;  and 

(f)  The  identity  of  the  plan 
administrator  and  the  procedure  by 
which  a  covered  employee  may  claim 
supplemental  benefits  under  the  plan, 
including  forms  to  be  filed  (if  any),  how 
to  file,  the  time  limit  for  filing,  and  how 
an  employee  may  appeal  from  a  denial 
of  supplemental  benefits. 

§  323.5    Submitting  proposed  plan  for 
Board  approval. 

An  employer  shall  submit  each 
proposed  plan,  or  a  proposed  revision  to 
an  existing  plan,  to  the  Director  of 
Unemployment  and  Sickness  Insurance. 


Railroad  Retirement  Board,  844  Rush 
Street.  Chicago,  Illinois  60611.  The 
Director  shall  determine  whether  the 
plan  or  revision  conforms  to  this  Part. 
Approval  shall  be  effective  as  of  the 
effective  date  of  the  plan.  If  not 
approved,  the  Director  will  advise  the 
employer  in  which  particular  respects 
the  proposed  plan  or  revision  does  not 
conform  to  this  part. 

§  323.6    Treatment  of  benefit  payments 
under  a  nongovernmental  plan  for 
purposes  of  contributions. 

Benefit  payments  under 
nongovernmental  plans  approved  by  the 
Board  under  this  part  are  not 
"compensation"  as  defined  in  section 
l(i)  of  the  Railroad  Unemployment 
Insurance  Act.  and  therefore  they  are 
not  subject  to  contribution  under  part 
345  of  this  chapter. 

§  323.7    Effecthre  date. 

(a)  This  part  shall  not  apply  to  a  plan 
approved  by  the  Director  of 
Unemployment  and  Sickness  Insurance 
prior  to  the  effective  date  of  this  part. 
However,  it  shall  apply  to  any  proposed 
revision  to  such  plan. 

(b)  Any  plan  in  effect  on  the  effective 
date  of  this  part  that  has  not  been 
approved  by  the  Director  of 
Unemployment  and  Sickness  Insurance 
shall  be  considered  a  proposed  plan  for 
purposes  of  §  323.5. 

Dated:  January  8, 1991. 
By  Authority  of  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc.  91-1007  Filed  1-15-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1020 
[Docket  No.  B7P-02S6/CP] 

Performance  Standards  for  Ionizing 
Radiation  Emitting  Products: 
Diagnostic  X-Ray  Systems  and  Their 
Major  Component;  Computed 
Tomography  Equipment;  Proposed 
Removal  of  Requirement;  Citizen 
Petition 

agency:  Food  and  Drug  Administration, 

HSS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA),  in  response  to  a 
citizen  petition,  is  proposing  to  remove  a 
requirement  in  the  performance 
standard  for  diagnostic  X-ray  systems 


and  their  major  components  regarding 
computed  tomography  (CT)  equipment. 
dates:  Comments  by  March  18. 1991. 
FDA  proposes  that  any  final  rule  based 
on  this  proposed  rale  become  effective 
30  days  after  the  date  of  its  publication 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-84).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857.  301^143- 
4874 

SUPPLEMENTARY  INFORMATION:  On  July 
31, 1987,  the  National  Electrical 
Manufacturers  Association  (NEMA) 
filed  a  petition  requesting  that  FDA 
remove  5  1020.33(r)l2)(ii)  (21  CFR 
1020.33(f)(2)(ii)).  a  paragraph  of  the 
performance  standard  for  diagnostic  X- 
ray  systems  and  their  major  components 
regarding  CT  equipment.  The 
requirement  that  the  petition  requested 
be  removed  is  as  follows: 

(ii)  Means  shall  be  provided  such  that  the 
exposure  from  the  system  does  not  exceed 
the  radiation  levels  specified  in  {  1020. 30(k) 
except  when  x-ray  transmissrjn  data  are 
being  collected  for  use  in  image  production  or 
technique  factor  selection. 

The  agency  had  established  this 
requirement  to  prevent  or  limit 
unnecessary  radiation  exposure  to  the 
patient  during  a  CT  scan.  As  described 
in  the  preamble  of  the  notice  proposing 
this  requirement,  published  in  the 
Federal  Register  of  October  31. 1980  (45 
FR  72204),  the  intent  was  to  limit 
exposure  of  the  patient  which  might 
occur  if  the  CT  system  exposed  the 
patient  to  radiation  without,  at  the  same 
time,  collecting  transmission  data  for 
image  production  or  for  selection  of 
technique  factors.  Such  unused  exposure 
might  occur  during  adjustment  of  X-ray 
tube  current  and  potential  to  operating 
levels,  during  opening  or  closing  of  beam 
shutters,  or  during  periods  of  X-ray 
production  without  data  collection  if 
systems  were  not  optimally  designed 
from  a  radiation  use  standpoint.  Some 
early  CT  designs  produced  excessive 
amounts  of  unused  radiation. 

Early  draffs  of  this  requirement, 
circulated  for  comment  in  March  1978 
and  October  1978  prior  to  its  formal 
proposal,  would  have  permitted 
exposure  of  the  patient  during  data 
collection  only.  FDA  specifically 
solicited  comments  on  this  and  on  the 
amount  of  exposure  to  be  permitted  for 
technique  factor  selection  purposes. 


ISM 
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Some  manufacturers  commenting  on  the 
drafts  stated  that  allowance  was 

required  for  gome  unused  radiation  in 
order  for  CT  systems  to  function 
optimally  and  suggested  limits  based  on 
a  fraction  of  the  scan  time,  a  fraction  of 
the  total  exposure  from  the  scan,  or  the 
100  milliroentgens  (mR)  limit  contained 
in  S  1020.300c)  (21  CFR  1020.30(k]).  FDA 
proposed  the  latter  limit  of  100  mR  for 
the  amount  of  unused  exposure  to  be 
permitted  during  a  scan  and  specitically 
requested  comments  on  this  proposed 
limit  for  technique  factor  selection. 
However.  FDA  received  no  comments 
on  this  requirement  in  the  proposed  rule, 
and  the  requirement  became  final  as 
proposed.  The  final  rule  was  published 
in  the  Federal  Register  on  August  31, 
1984  (49  FR  34698). 

In  1986,  FDA.  during  the  review  of 
initial  reports  submitted  by  CT 
manufacturers  under  21  CFR  1002.10, 
raised  questions  with  one  manufacturer 
that  had  failed  to  design  a  CT  system  in 
compliance  with  21  CFR  1020.33(f)(2)(ii). 
As  a  result  of  the  review,  the 
manufacturer  then  made  a  software 
change  that  resulted  in  a  significant 
reduction  in  the  unused  radiation  for 
this  system  design.  On  April  14, 1987. 
FDA  sent  a  letter  to  all  CT  system 
manufacturers  setting  forth  the  agency's 
interpretation  of  S  1020.33(f)(2)(ii)  and 
requesting  additional  information  from 
the  manufacturers  as  to  how  they  had 
designed  their  systems  to  comply  with 
§  1020.33(f)(2)(H).  The  letter  stated 
FDA's  interpretation  that  the  reference 
in  5  1020.33(f)(2)(ii)  to  §  1020.3O(k) 
referred  only  to  the  radiation  exposure 
limit  of  100  mR  in  (  1020.30(k)  and  not  to 
the  measurement  conditions  in 
§  1020.30(k).  The  letter  stated  that  those 
portions  of  S  102a30(k)  relating  to 
exposure  time,  leakage  technique 
factors,  measurement  area,  and 
measurement  distance  did  not  apply  to 
§  1020.33(n(2)((i).  FDA  also  stated  that 
the  100  mR  limit  on  unused  exposure 
applied  to  an  individual  scan  and 
recommended  measurement  of  the 
exposure  in  air  at  the  axis  or  center  of 
rotation  of  the  X-ray  tube.  The  letter 
requested  each  manufacturpr  to  provide 
additional  information  as  a  supplement 
to  initial  reports  on  the  operation  and 
compliance  of  their  CT  systems  with 
respect  to  S  1020.33(f)(2)(ii). 

Following  receipt  of  the  April  14, 1987, 
letter,  manufacturers  of  CT  systems, 
through  NEMA.  requested  a  meeting 
with  PDA  to  discuss  the  interpretation 
of  §  1020.33(f)(2)(ii)  and  its  impact  of 
manufacturers.  During  this  meeting. 
which  was  held  on  |une  24. 1967.  the 
manufactorers  revealed  that  a  large 
number  of  currently  marketed  CT 


systems  failed  to  comply  with  the 
agency  s  interpretation  of 
§  1020.33(f)(2)(ii).  Their  problems  in 
meeting  the  agency's  interpretation  were 
claimed  to  be  due  to  the  manufacturers: 
(1)  Interpreting  §  1020.33(f)(2)(ii)  as  a 
leakage  radiation  requirement  rather 
than  as  a  limit  on  direct  beam  exposure 
to  the  patient:  (2)  uiterpretating  the 
reference  to  §  1020.30(k)  to  include  the 
measurement  conditions  in  that  section: 
or  (3)  failing  to  consider  how  compliance 
with  §  1020.33(n(2)(ii)  should  be 
determined.  Information  submitted  to 
FDA  by  NEMA  following  this  meeting 
indicated  that  the  maximum  unused 
radiation  during  a  single  scan  ranged 
from  93  mR  to  1040  mR.  This  represents 
from  0.2  to  8  percent  of  the  total  patient 
exposure  during  a  single  scan.  These 
data,  however,  did  not  encompass  all 
manufacturers  or  all  models  of  CT 
systems. 

FDA  received  the  citizen  petition  from 
NEMA  after  these  discussions  with 
manufacturers.  The  petitioner's 
argument  for  removal  of  this 
requirement  consisted  of  the  following: 

(1)  The  performance  standaixl 
allegedly  contains  basic  flaws  which 
make  it  unsuitable  for  the  use  for  which 
the  agency  stated  that  it  was  intended. 
These  alleged  flaws  are: 

(a)  The  application  of  the  referenced 
requirement  (5  1020.30(k))  in  the  subject 
regulation  (§  1020.33(f)(2)(ii))  to  limit 
exposure  to  the  patient  is  not 
appropriate  to  the  way  in  which  the 
numerical  limit  of  100  mR  in  1  hour  in 

I  1020.30(k)  was  determined. 

(b)  The  promulgation  of  S  1020.33(f)(ii) 
was  never  accompanied  by  notice-and- 
comment  rulemaking. 

(c)  FDA  did  not  conduct  a  survey  of 
8tate-of-the  art  CT  scanners  to 
determine  the  feasibility  of  compliance 
with  the  standard  as  FDA  interpreted  it. 

(d)  Because  FDA  acceded  to  an 
industry  comment  during  the  original 
rulemaking  concerning  i  1020.33(n(2){ii). 
the  industry  reasonably  believed  that 
the  requirement  was  simply  a  leakage 
radiation  requirement.  This 
misunderstanding  was  only  cleared  up 
by  a  1987  letter  from  FDA  to  NEMA. 

(e)  FDA  did  not  establish  «n  adequate 
rationale  for  the  new  limit  of  100  mR/ 
scan  first  promulgated  in  its 
interpretation  and  not  previously 
referenced  in  the  regulation. 

(f)  For  various  reasons,  FDA's  attempt 
to  reduce  X-ray  exposure  to  patients  via 
§  1020.33(f)(2)(ii)  would  for  many  CT 
systems  result  in  just  the  opposite  effect. 

(2)  Patient  dose  protection  is  allegedly 
already  covered  m  other  sections  of  the 
CT  performance  standard  which  require 


the  disclosure  of  dose  in  the  form  of 
CTDI  values  in  the  labeling. 

(3)  The  interpretation  in  the  recent 
(1987)  FDA  letter  is  allegedly  equivalent 
to  an  amendment  to  the  CT  performance 
standard  because  of  the  severity  of  its 
impact. 

While  FDA  does  not  agree  with  the 
first  and  third  petitioner's  arguments, 
there  are  good  reasons  for  repeal  of  the 
requirement. 

First,  it  is  apparent  that  a  significant 
number  of  previously  and  currently 
marketed  CT  systems  would  require 
redesign  or  modification  to  comply  with 
1 1020.33(n(2)(ii).  although  the  extent  or 
cost  of  such  modification  is  unknown  to 
the  agency. 

Second,  it  is  clear  that  some  unused 
radiation  exposure  of  the  patient  is 
inherent  in  the  design  of  CT  systems, 
and  attempting  to  eliminate  or  severely 
restrict  that  exposure  could  adversely 
affect  the  clinical  performance  of  those 
systems. 

Furthermore,  the  patient  dose 
resulting  from  unused  radiation 
exposure  for  a  given  CT  system  is 
reflected  in  and  contributes  to  the  CTDI 
for  that  system.  Manufacturers  are 
required  by  S  1020.33(c)  to  provide 
information  on  the  total  radiation  dose 
from  each  CT  system  through  the  CTDI. 
Thus,  systems  with  larger  amounts  of 
unused  radiation  will  reflect  this  in  the 
CTDI  information  provided  to 
purchasers.  Purchasers  and  users  thus 
have  the  CTDL  which  reflects  total 
patient  radiation  dose,  which  may  be 
used  to  judge  the  radiation  impact  of  a 
given  model  or  technique  of  operation. 
The  negative  impact  of  large  CTDI 
values  and  the  desirability  of  keeping 
scan  times  as  short  as  possible  are 
factors  which  presently  encourage 
designs  that  limit  unused  exposure. 

In  addition  to  these  considerations, 
FDA  has  identified  no  suitable  alternate 
requirement  whose  benefits  would 
cleariy  exceed  the  potential  costs  to 
manufacturers  and.  ultimately,  to  users 
if  system  modifications  were  to  be 
required  for  compliance.  FDA  believes 
that  the  potential  public  health  benefit 
of  such  a  suitable  alternate  requirement, 
were  one  to  be  developed,  to  be  minor. 

For  these  reasons  FDA  agrees  with 
the  petitioner  that  the  requirement  in 
§  1020JJ3(f)(2)(ii)  should  be  removed. 

In  conjunction  with  its  proposal  to 
remove  §  1020.33(f)(2)(ii)  and  because  of 
the  lack  of  a  suitable  alternative 
requirement,  FDA  encourages 
manufacturers  to  review  carefully 
current  and  proposed  CT  system 
designs.  Particular  attention  should  be 
given  to  ensuring  that  the  system  design 
limits  the  unused  exposure  to  the 
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minimum  required  to  operate  the  system 
for  its  intended  purposes. 

In  January  and  February  1990,  FDA 
sent  a  draft  of  this  proposed  rule  to 
remove  §  1020.33(f)(2){ii)  to  members  of 
the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
(TEPRSSC)  for  their  review.  Of  the  15 
TEPRSSC  members,  10  concurred.  1  did 
not  concur,  1  abstained,  and  3  did  not 
respond.  The  member  who  did  not 
concur  believes  that  a  regulation 
addressing  unnecessary  radiation 
exposure  to  the  patient  is  important  to 
have  and  that  any  confusion  over  the 
interpretation  of  §  1020.33(f)(2)(ii)  could 
be  eliminated  by  amending  this  section 
rather  tiian  by  removing  it.  FDA 
disagrees  but  invites  comments  on  this 
issue. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(3)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

After  considering  the  economic 
consequences  of  removing 
§  1020.33(r](2)(ii),  FDA  certifies  that  this 
notice  requires  neither  a  regulatory 
impact  analysis,  as  specified  in 
Executive  Order  12291.  nor  a  regulatory 
flexibility  analysis  as  defined  in  the 
Regulatory  Flexibility  Act  (Pub,  L. 
96-354). 

Comments 

Interested  persons  may,  on  or  before 
March  18, 1991,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  1020 

Electronic  products,  Medical  devices. 
Performance  standards  for  ionizing 
radiation  emitting  products.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Television,  and  X-rays. 

Therefore,  under  the  Public  Health 
Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act  of  1968  and  under  authority 
delegated  to  the  Commissioner  of  Food 


and  Drugs,  it  is  proposed  that  21  CFR 
part  1020  be  amended  as  follows: 

PART  1020— PERFORMANCE 
STANDARDS  FOR  IONIZING 
RADIATION  EMITTING  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
part  1020  continues  to  read  as  follows: 

Authority:  Sees.  501.  502.  515-520,  701,  801 
of  the  Federal  Food.  Ehiig,  and  Cosmetic  Act 
(21  U.S.C.  351,  352.  360e-360j,  371,  381);  sees. 
354-360F  of  the  Public  Health  Service  Act  (42 
U.S.C.  263b-263n). 

§  1020.33    [Anwnded] 

2.  Section  1020.33    Computed 
tomography  (CT)  equipment  is  amended 
by  removing  paragraph  (n(2](ii)  and  by 
redesignating  paragraph  {f)(2)(iii)  as 
paragraph  (f)(2)(ii). 

Dated;  November  30. 1990. 
Ronald  G.  Cheseroore, 
Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  91-1027  Filed  1-15-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

IPP  9E3711/P519;  FRL-3842-21 
RIN  2070-AC18 

Pesticide  Tolerances  for  Inorganic 
Bromide  Resulting  From  Fumigation 
With  Methyl  Bromide 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.  

SUMMARY:  This  document  proposes  that 
the  established  tolerance  for  residues  of 
inorganic  bromide  in  or  on  ginger  roots 
be  amended  to  allow  preplant  soil 
fumigation  with  methyl  bromide.  The 
proposed  amendment  to  the  tolerance 
for  inorganic  bromide  was  requested  in 
a  petition  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 
DATES:  Comments,  identified  by  the 
document  control  number  (PP9E3711/ 
P519),  must  be  received  on  or  before 
February  15, 1991. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  Branch. 
Field  Operations  Division  (H7506C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St.,  SVV.,  Washington.  DC  20460.  In 
person,  bring  comments  to:  Rm.  246, 
CM-2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  dornTtient  may  be 


claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Fnday.  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT.  By 
mail:  Hoyt  L.  Jamerson.  Emergency 
Response  and  Minor  Use  Section  (H- 
7505C1,  Registration  Division.  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
■Washington,  DC  20460.  Office  location 
and  telephone  number  Rm.  716C, 
CM«2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703)-557-2310, 

SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4.  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  9E3711 
to  EPA  on  behalf  of  the  Agricultural 
Experiment  Station  of  Hawaii. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  an  amendment  to 
40  CFR  180.123  by  revising  the  existing 
tolerance  for  residues  of  inorganic 
bromide  in  or  on  ginger  roots  resulting 
from  poslharvest  fumigation  with  methyl 
bromide  to  allow  preplant  soil 
fumigation.  The  existing  tolerance  for 
residues  of  inorganic  bromide  on  ginger 
roots  at  100  parts  per  million  resulting 
from  postharvest  commodity  fumigation 
with  methyl  bromide  would  remain  in 
effect.  No  increase  in  the  existing 
tolerance  for  residues  of  inorganic 
bromide  on  ginger  roots  was  proposed 
to  cover  residues  resulting  from  both 
preplant  soil  fumigation  and  postharvest 
commodity  fumigation. 

The  petitioner  proposed  that  this  use 
of  methyl  bromide  be  limited  to  Hawaii 
based  on  the  geographical 
representation  of  the  residue  data 
submitted.  Additional  residue  data  will 
be  required  to  expand  the  area  of  usage. 
Persons  seeking  geographically  broader 
registration  should  contact  the  Agenc>''s 
Registration  Division  at  the  address 
provided  above. 

To  make  the  regulations  consistent, 
Fi'A  also  proposes  to  add  a  tolerance 
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with  regional  registration  under  40  CFR 
180.199  for  residues  of  inorganic 
bromide  in  or  on  ginger  roots  at  100  ppm 
resulting  from  soil  fumigation  with 
methyl  bromide  and  chloropicrin. 
Tolerances  under  40  CFR  180.199  are 
established  for  residues  of  inorganic 
bromide  resulting  from  soil  fumigation 
with  combinations  of  chloropicrin. 
methyl  bromide,  or  propargyl  bromide. 
Chloropicrin  is  used  in  combination  with 
methyl  bromide  as  a  warning  agent.  No 
tolerance  is  needed  for  chloropicrin, 
since  the  Agency  has  concluded  that  no 
residues  of  chloropicrin  will  remain  in  or 
on  ginger  roots  as  a  result  of  preplant 
soil  fumigation  with  formulations 
containing  chloropicrin  at  2  percent  or 
less. 

All  tolerances  for  methyl  bromide  are 
currently  expressed  in  terms  of 
inorganic  bromide.  Methyl  bromide  is 
exempt  from  the  requirement  of  a 
tolerance  under  40  CFR  180.3(c)(2)  since 
residues  of  methyl  bromide  per  se  (also 
referred  to  in  this  document  as  the 
parent  compound)  were  expected  to 
degrade  and/or  dissipate  by  the  time  the 
treated  commodity  was  consumed. 
Tolerances  for  inorganic  bromide  were. 
therefore,  considered  adequate  to 
regulate  residues  from  preplant  soil 
fumigation  and  posthar\'est  commodity 
fumigation  with  methyl  bromide. 

Data  are  now  available,  however,  that 
show  residues  of  the  parent  compound 
in  foods  which  were  treated  by 
postharvest  fumigation.  In  addition,  the 
Registration  Standard  for  Methyl 
Bromide,  issued  in  1986.  requires  the 
submission  of  data  reflecting  residues  of 
methyl  bromide  per  se.  If  both  preplant 
and  postharvest  fumigation  are 
registered  uses  on  a  given  commodity. 
then  data  are  required  depicting 
residues  of  both  inorganic  bromide  and 
methyl  bromide  residues  resulting  from 
the  combination  of  the  two  types  of 
treatment,  and  one  tolerance  will  be 
established. 

Based  on  numerous  field  residue 
studies,  it  is  known  that  the  bromide  ion 
is  a  metabolite  in  plants  grown  in 
fumigated  soil.  The  parent  compound, 
however,  has  not  been  detected  with 
certainty  in  plants  grown  in  fumigated 
soil. 

Residue  data  submitted  by  the 
petitioner  reflecting  preplant  soil 
fumigation  with  methyl  bromide  show 
no  detectable  residues  of  the  parent 
compound  in  or  on  ginger  roots.  The 
petitioner  has  also  submitted  data 
indicating  that  residues  of  inorganic 
bromide  resulting  from  preplant  soil 
fumigation  with  methyl  bromide  are 
relatively  low  compared  with  the 


tolerance  established  for  postharvest 
fumigation  with  methyl  bromide. 

Data  relating  to  methyl  bromide 
residues  in  or  on  ginger  roots  resulting 
from  postharvest  fumigation  are  not 
available  to  the  Agency  at  this  time. 
However,  based  on  the  available 
information  it  appears  that  tolerances 
for  residues  of  methyl  bromide  per  se  in 
or  on  ginger  root  resulting  from  both 
preplant  soil  fumigation  and  postharvest 
commodity  fumigation  with  methyl 
bromide  will  be  based  primarily  on 
residue  data  reflecting  postharvest 
treatment.  Once  the  registrant  has 
submitted  residue  data  for  postharvest 
fumigation,  and  other  data  required  by 
the  registration  standard,  a  tolerance 
can  be  established  for  ginger  roots 
based  on  residue  data  reflecting 
preplant  and  postharvest  fumigation.  In 
the  interim,  the  existing  tolerance  for 
inorganic  bromide  is  considered 
adequate  to  allow  both  types  of 
fumigation  with  methyl  bromide. 

The  Agency  concludes  that  the 
amount  of  inorganic  bromide  added  to 
the  diet  from  the  proposed  use  will  not 
significantly  increase  dietary  exposure. 
There  will  be  no  increase  in  the 
theoretical  maximum  residue 
contribution  (TMRC);  the  existing 
tolerance  for  ginger  roots  is  adequate  to 
allow  both  preplant  soil  fumigation  and 
postharvest  commodity  fumigation. 

Inorganic  bromide  is  a  naturally 
occurring  substance  in  some  soils  with 
demonstrated  safe  use  by  humans  in  the 
form  of  over-the-counter  proprietary 
brominated  analgesics.  Inorganic 
bromide  is  also  a  metabolite  of 
numerous  agricultural  pesticides,  and 
tolerances  have  been  established  for 
residues  of  the  inorganic  bromides  on 
various  commodities  at  levels  ranging 
from  5  ppm  to  240  ppm  (40  CFR  180.123); 
food  additive  tolerances  have  been 
established  at  levels  up  to  400  ppm  in 
major  food  items  such  as  cheeses,  dried 
eggs,  and  milled  grain  products  (40  CFR 
185.3700)  and  in  fermented  malt 
beverages  (40  CFR  185.3480). 

The  nature  of  the  residues  is 
adequately  understood  for  purposes  of 
this  tolerance,  and  an  adequate 
analytical  method,  direct  potentiometry 
using  a  solid-state  bromide  electrode,  is 
available  in  FDA's  Pesticide  Analytical 
Manual  (PAM),  Vol.  II,  for  enforcement 
purposes.  No  secondary  residues  in 
meat,  milk,  or  eggs  are  expected  since 
ginger  is  not  considered  a  livestock  feed 
commodity.  There  are  currently  no 
actions  pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  above  information 


considered  by  the  Agency,  the  proposed 
amendments  to  40  CFR  180.123  and  40 
CFR  180.199  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerances  be  amended  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP9E3711/P519).  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  27, 1990. 

Anne  E.  Lindsay. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


\ 
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Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.123,  by  designating  the 
current  text  as  paragraph  (a)  and 
revising  its  introductory  text  and  adding 
new  paragraph  (b),  to  read  as  follows: 

§  180.123    Inorganic  bromides  resulting 
from  fumigation  with  mettiyl  bromide; 
tolerances  for  residues. 

(a)  Tolerances  are  established  for 

residues  of  inorganic  bromides 
(calculated  as  Br)  in  or  on  the  following 
raw  agricultural  commodities  which 
have  been  fumigated  with  the 
antimicrobial  agent  and  insecticide 
methyl  bromide  after  harvest  (with  the 
exception  of  strawberries): 


(b)  A  tolerance  with  regional 
registration,  as  defined  in  §  180.1(n),  is 
established  for  residues  of  inorganic 
bromides  (calculated  as  Br)  in  or  on  the 
following  raw  agricultural  commodity 
grown  in  soil  fumigated  with  methyl 
bromide. 


Commodity 


Parts  pef 
mrtSoo 


Gingef ,  roots  (Pre-H) .. 


100 


3.  In  §  180.199,  by  adding  new 

paragraph  (c),  to  read  as  follows: 

§  180.199    Inorganic  bromides  resutting 
from  soil  treatment  wittt  combinations  of 
chloropicrin  and  methyl  bromide,  or 
propargyl  bromide;  toterances  for  residues. 


(c)  A  tolerance  with  regional 
registration,  as  defined  in  §  180.1(n).  is 
established  for  residues  of  inorganic 
bromides  (calculated  as  Br)  in  or  on  the 
following  raw  agricultural  commodity 
grown  in  soil  fumigated  with 
combinations  of  methyl  bromide  and 
chloropicrin.  No  tolerance  is  estabhshed 
for  chloropicrin  since  it  has  been 
established  that  no  residue  of  this 
substance  remains  in  the  raw 
agricultural  commodity  when 
formulations  containing  chloropicrin  at  2 
percent  or  less  are  used. 


Commodity 


Parts  pef 
frWMpof) 


Ginger,  roots.. 


100 


[FR  Doc.  91-694  Filed  1-15-91;  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7010] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  Dood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Acting  Chief,  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  [202]  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  .Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(8). 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  60.3  of  the  program 
regulations,  are  the  minimum  that  ere 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal.  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 


premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  builHings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordmances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requi.rement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67— {AMENDED] 

1.  The  authority  cilation  for  part  87 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  4001  et  »eq.. 
Reo'ganization  Plan  No.  3  of  1978.  EO.  12127. 

2.  The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are; 

Proposed  Base  {icx)-year)  Flood 
Elevations 


Sourc*  0)  flooding  and  localon 


CAUrafMU 


Skw  vator  (cttyk.  VaMura  County 

Al  McKMem  Corporate  Limns     


At  cor-fiuerica  <Ht^  Alamo*  Canyon 

At  confluor^e  untr,  Bres  Canyo" _„ 

At   conttwrnce   >»«h   Svcarnor*   Carwoa    l.SOO 
l«<^  downslraani  ct  MaiMr*  Road  Bridge 
Map*  *r*  I  iBatili  tor  i*ii«*n  «i  1^  Oavalap- 

me.li    Service*    BUKtm^.    38S5    Nonr    Alamo 

St'o<?i  Si.Tii  valiev  Cawama 
Sorx!  co^neot*  lo  Th«  Morxirabi*  Gre^  Sa-atlon. 

Mayor,  Cit»  ol  Sim  Vaaey   KZ9  T«po  Canyon 

Road.  Sm  Valley.  CaMorria  63063. 


fOap* 


aonm 

tafll 

(NGVO) 


•ew 


•888 


1594 


Federal  Register  /  Vol.  56.  No.  11  /  Wednesday.  January  16,  1991  /  Proposed  Rules 


Proposed  Bas€  (100-veab)  Flood 
Elevations — Continued 


Sourca  ot  fkxxtng  ind  kxatxyi 


r<  lael 
•bow 
grouml 
'EMvS- 
tion  m 
ttwt 
(NGVOt 


COU>RAOO 


County 

AppronmMaty  700  )Ml  downstraam  a«  TanOi 
SiraM  Bndg* — 

JuM  upalrMin  al  T»n»>  SfrMt  BndQ* _ 

AppfoamaMy  2.S00  IMI  upstrMfn  at  Tanlh 

S»»»(  Sndg* - -  •■ 

Ita^  an  I  laitili  tor  ravta*  it  Town  KaK.  238 

S«««nth  SlTMl  MmMt.  CoKvMo 
Sand  commfiW  10  Th«  HonoratXa  Jan  Mugley. 

Mayor.  Toam  ol  MMkar  PC  Boi  38.  t*eekai. 

Colorado  81S41 


Paradiuta  (lownk.  QarltoM  Courtty 

OMxMb  Amt 

Approonaialy  3.0OO  )«•(  downatraafn  a)  cooAu- 
anc*  o«  Paracftuta  Craa* - - 

Juat  upalrawn  ol  County  Road  300 

AppnMlma(a«y  1.000  laal  upatraam  of  County 

Road  300  - 

''macfiijm  Out: 

Al  conAuarwa  Mlh  Cokyado  Rwar 

Al  South  Ffon«a9a  Road 

Al  Rrat  Siraal  „ __________ 

Aooroumalaty   2.500   taal   ^>(tnam   ol   Fnt 

SfraaL - 

M^a  ara  i  ■lHli  tor  ravtaw  ai  Town  Ha«.  222 

Orartf  Vi«sy  Way  Pwacnute.  CoMrado 
Sand  cornmaota  lo  TTn  Honoratxa  Dav>d  Beasley 

IMayor.  Town  at  Paractuta.  P  0   Boi  100   Para- 

chule.  Colorado  81635 


Wbidaor  (toam).  WaM  County 

ApproximataV   100  laat  downstraam  ol  iMsid 

Co«*<ty  Road  U 

Appronnaiaty   S.800  taat   upaaaam  of  Wald 

County  Road  17 _ 

Mapa  ara  aiii«alili  tor  ravtaar  al  Town  Han.  301 

Walnut  S«aat  Wmdaor  Colorado 
Send  ciyivnanta  10  Tha  Honorabw  Wayna  Miner. 
Mayor.    Town    ot    Windsor.    Town    Had.    301 
WalrM  Straal.  Wndaor.  Colorado  aOSSO 


QCOROU 


OaNonaga  (cttyV  Lumpliln  County 

About  790  laat  downalraam  ot  Wimpy  Mill  Road 
Juat  downataam  ot  Wimpy  Mai  Road   . 
Ttnimni  9rwK/t 
About  3.000  teat  downstream  o<  tr*  Concrete 

Plant  Road. 

Jual  downaaaam  ot  Pine  Tree  Road 

I  ot  Pna  Tree  Road 

I  o<  State  Route  80 

ntppr  notof  Otak 

Al  moutti  - - ______ 

Juat  downstream  ol  Happy  Hollow  Road 

Tneuttry  C 
About  1.BS0  laet  dowrtstream  of  trie  Santwy 

Landt*  Road _ 

About  SOO  teat  upstream  ot  Sanitary  Landt* 
Road - - 

Juat  uoatream  at  State  Route  9 

About  SSO  laal  taiaaaain  ot  Tomngton  Road    ._. 

Mapa  aiatattla  tor  tnapaedan  at  tne  Buiidmg 

Mapector-i  OKca.  Oty  Han.  tOOO  Rilay  Road. 

Damonega.  Qaor^a. 
Sand  wxmiieiiu  to  The  Honorable  Emory  Sta- 

pnans.  Oty  M»>aoar.  Qly  ot  Oahlonaga.  P.O. 

Boi  2073.  Oanionaga.  Qaorgia  30&33 


•6.201 
•6.205 


•6.218 


•5.047 
•5.07J 

•5.075 

•S,0S6 

•5.078 
SJOX 

s.ioe 


•4,763 
•4,776 


•1.226 
•1.241 


•1.210 
•1.333 
•1JS1 
•1.358 

•1.190 
•1.262 


•1.235 

•1,309 

•1.196 
•1.192 


Proposed  Base  (100-year)  Flood 
Elevations — Contmueti 


Source  ot  tkxxlmg  and  location 


IDAHO 


Walte  County  (laikieorporatod  araaa) 


<3a«n*»«ar  «v»r 
Apprtnnriatety   3  300  laat  downstream  ol  Iha 

umoo  Pscrfic  Railfoad  Brflge — .. 

Just  dowr^slream  ol  iTia  UnK>n  Paolic  Railroad 

Bnage  

Just  jpsf^ar"  o'  !J  S  Hig.iway  12 — 

Appronmateiy  4  100  laat  upstream  ot  trie  cofv 

(luarx»  ol  Lawyer  Creaii    - 

CJaanrafw  "-var  */  Hooaxia 
Apo»o«>mateiy  3  XO  laet  downstream  ol  Slate 

Highway  13  Bnoge 
ApprofimaleN   600   laat   downstream  ol   Siata 

Hignwsy  '3  

iawy«f  Ow* 
ApproximateN   t<50  taet  downstream  ol  Unon 

Pecrfic  R»,i'-jad  BnOge -.... 

AporOIlmale^    eCO    laol    downstream   ol    M* 

Street  — -- 

Appronmatety  4  ISO  laet  lOSlream  ot  HiO  Street. 
SoutT'  f^orli  Oeamlsi  Rn9r 
Just    upstream    ol    tha   mier^action   ol    Fourth 

Avenue  ana  Mam  Street  iStala  Hignwav  13)  ... 
Al    tne    conlluence    ol    ar    unnamed    tntKitaiy 

approximate*v   3  SCO  leet  Irom  tha  sootham 

end  ot  Koosnia  Ajrpon  

Approumaieiy    200    laat    upatream   ol    Bridge 

Street  Bndge  ..._ „ - 

Appronmatew  100  leal  lOStream  ol  the  conflu- 
ence ol  Threanrta  Creak    _ 

Approumateiy  V 1 00  leet  i<>straam  ol  Iha  eon- 

fluence  ol  Sears  Cr»e»      ....___ 

MuUfe  f^ork  Jearwaler  Rivmr  <  Al  Kooslda): 

Just  downslraarr  o<  U  S  Hjgnway  13 - 

Approiimateiy    6  300    laal    upstream   ol    State 

MigMway  U _ 

main  nirge-rtiie  Cnek 
Al  Ajrport  Road 


»Oepth 
VI  leet 
abo\fa 
ground. 
'Eleva- 
tion in 
teat 
(NGVDI 


Appronmately  40  laal  downstream  ol  County 

Road     _ - - 

Apcoiimateiy  90  leet  upstream  ol  Coon>  Road 
West  Foft  Tftreemie  Tim* 
AporOKimatery  80  leet  dowristream  ol  Madison 

Street ..-      - 

Appronmataly   130  leet  upstream  ol  Madnon 

Street    _ 

EssI  forti  Thraemile  Craek: 
ApproKmaieiy  340  laat  downanaam  ol 

Street  -„. , 


Al  M^M  Street 

Approumatdy   1,330  laal  upatraam  ol  Maple 
Street _ 

Ltyng  H»j/  Ovek 
Jusl  upstreem  ol  County  Road 
Just  downstream  ol  Camas  Prame  Ranroad 

Mapa  avaMaMa  lor  Inapactlon  at  the  Coun^ 
Recorders  OtlK.a,  County  Courttxxise,  321 
We*i  Main  Street.  ,:>rgngavil>e  Idaho 

StKxl  commams  to  Th^  Honoraoia  Douglas  Hig- 
gina.  Ciaffmarv  loaho  County  Board  ol  Conv 
missoner^.  County  Courthouse  3Ji  West  Mam 
Street  a.angevtile.  Idaho  83530 

City  ol  Meridian.  Ada  County 

Al  Claire  Streel  _ _ _ _.. 

Ai  Mendan  Road 

Jus:  upstream  ot  Fawnw  Avanua ~_ 


Jusl  upstream  ol  Union  Pacrfic  Railroad 

Ninemlie  Croek 
Approiimateiy  2  000  teat  downstream  ol  Wait 

Chateau  Road  

Just  upstream  ol  Chen>  Lar» _. 

Just  upstream  ol  Mendian  Road ___. 

Jusl  upstream  ol  ^a.n»ci»n  Road 

Just  upstream  o>  Ovenand  Road     

Tenmoe  i;>9a* 
Jusl  downstream  ol  Interstate  Highway  80  waal- 

bound 


AlMendan  Road- 


•1.174 

•1.176 
•1.184 

•1.194 

•1.237 
•1^44 

•1.189 

•1.230 
•1.264 

•1.253 

•1.272 

•1.319 

•1.390 

•1.573 

•1.245 

•1.256 

•3.264 

•3.279 
•3.285 

•3.461 
•3.467 


•3,437 
•3.446 


•3.486 


•3.296 
•3.302 


Proposed  Base  (i  00- year)  Flood 
Elevations — Continued 


Source  ol  flooding  and  location 


Al  the  Oty  ol  Mendian  corporate  limits 

Mapa  a»allahta  tor  ravtaw  at  Oty  Hall.  33  East 

Idaho  Avenue.  Meridian,  Idaho 
Send    oomments    to    The    Honorable    Grant    P 

Kingshxd,  Mayor,  Oty  ol  Mend*a  Oty  HaB.  33 

East  Idaho  Avenue.  Mendian.  Idaho  83642 


»Deptri 
m  leal 
above 
ground. 
*Elova- 
bon  m 
leet 
(NGVD) 


LOUISIANA 


•2.568 
•2.583 
•Z594 
•2.611 


•2.553 
•2.566 
•2.901 
•2,607 
•2,632 


•2.606 
•2.613 


St.  Helena  Pariah  (unlncorpefatad  araaa) 

Amrte  Rjv^r 
Approamately  1  6  miles  downstream  ol  conllu- 

encs  ol  Chaney  Branch — 

Approiimateiy    6  1    miles    upstream    ol    State 

Route  432 _ — — 

Danmg  Creek 

At  confluence  with  Amrte  River ...._ 

Approximately  0  7  m«e  upstraem  ol  Stats  Route 

10 — 

Sandy  Hun 

Al  oonlluence  with  Darting  Cree*    ..  .._ - 

Appronmateiy    15    miles    upstream   ol    State 

Route  1 73 

L/tve  Natalbany  River 
Appronmateiy  0  3  mile  downstream  ol  conflu- 
ence ol  Tributary  No.  2  ol  Little  Natalbany 

Rr»er - — -  •• 

Approiimateiy  1  1  miles  upstream  ol  confluence 

ol  Tributary  No  1  ol  UtDe  Natalbany  River 

Tnbutary  Mo  I  of  ume  Natalbeny  River 

At  confluence  with  Little  Natatoany  River 

Approximately  6  0  miles  upstream  ol  confluence 

with  Little  Natalbany  River 

Tnbutary  No  2  ol  Little  Natalbany  River 

Al  confluence  with  LitDe  Natalbany  Rivar    _. 

Approximalely  18  miles  upstream  ol  confluence 

with  Little  Natalbany  River 

Ticklam  River 
Appronmateiy  1  8  miles  downstream  ol  Stale 

Route  19 - - 

Approximately  2    2  miles  upstream  ol  conflu- 
ence ol  Tnbutary  ol  Tcktaw  River 

Tnbutary  ol  Tckfaw  River 

Al  confluence  with  TicWaw  River 

Appronmateiy  24  mdes  upstream  ol  confluence 

with  Ticktaw  River 

7irerv«m>to  Creek: 

Al  confluence  with  Tidcfaw  River _ 

Approximately  0  7  mrte  upstream  ol  confluence 

with  Red  Hill  Braf«h 

Mapa  avataMa  lor  Inapactlon  at  the  Polce  Jury 
Oflice,  415  Sitman  Street.  Greenstwrg.  Louisi- 
ana 
Send  comments  to  Mr  Clay  Dough^.  President  ol 
the  Si  Helena.  Ptvish  Police  Jury.  PO  Box 
339.  Groansburg,  Louisiana  70441 


MAINE 


Oxford  (town),  Oxford  County 

Tno-rpson  Lake  Entire  shoreline  wrttun  communl- 
ly - - 

Maps  avaHaMa  tor  Iwapactton  at  the  Town 
Cien<  s  Office,  Oxford.  Mame 

Send  comments  to  Mr  Evan  Thurlow.  First  Se- 
lectman ol  the  Town  of  Oxford.  Oxford  County. 
P  0  Boi  153.  Oxford.  Maine  04270 


Parle  (town),  Oxford  County 

Litrte  Androscoggvi  River 
Approximately    600    leel    upstream    ol    State 

Fioute  28  m  Oxlonl  Mame 

Approxinwtely  100  leet  upstream  of  upstream 

corporate  hmrts - 

Stony  Brook. 

At  confluence  with  Utfle  Androscoggin  River 

Approximately  0  5  mile  upstream  ol  Brtm  HHI 

Road _ -. — -.. --- 

Mapa   avaHaMa   tor   Inapactlon   ai   the   Town 
Oeni's  Vault.  Town  Oflice.  Pans,  Mama 


•2,632 


•86 
•205 
•155 
•187 
•184 
•206 

•87 
•100 
•93 
■98 
•88 
•99 

•110 
•119 
•113 
•127 
•ill 
•120 


•327 


•324 
•389 
•350 
•429 
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Proposed  Base  (100-year)  Flood 
E  LEV  ATiONS— Continued 


Source  of  flooding  and  location 


#Depth 
m  leet 
above 
ground 
^Eleva- 
tion m 
feet 
(NGVO) 


Send  comnients  to  Mr  John  White.  Manager  ol 
the  Town  of  Fans.  Oxford  County,  1  East  Main, 
Town  Office.  Fans,  Mama  04281 


MINNESOTA 


Ctoquat  (dty),  Carlton  County 

St.  Loua  Rrver 

Just  upstream  of  Knile  Falls  Dam  

About  3  2  mles  upstream  ol  State  Route  33 

North  Channel. 

Just  upstream  of  Knile  Falls  Dam  

About  3.700  feet  upstream  of  ^nl1e  Falls  Dam.... 
South  Channel: 

Just  upstream  of  Duluth  and  Northeastern  Rail- 
road  

About  1.500  feet  upstream  of  Main  Street  

Mapa  avadaUa  for  Inapactlon  at  the  Planning 

Department  City  Hall,   1307  Cloquel  Avenue, 

Ooguet,  Mmnasota 
Send  comments  to  The  Honoralite  Don  Panger. 

Mayor,  Oty  of  Cloquet,  1307  Ckjquet  Avenue. 

Cloquet,  Minnesota  56720, 


HIbOIng  (city),  St  Loula  County 

BartMT  Craak: 

About  3,900  feet  upstream  of  mouth _ 

About  1.700  feet  upstream  of  Dixon  Road — 

Penobaeot  Craak: 

Al  mouth — _. 

Just  downstream  of  tamminen  Road 

Mapa  avattaMa  lor  Inapactlon  at   the  Zoning 

Department  Oty  Mall.  Hitjbmg  M,,-inesota 
Send  comments  to  The  Honorar''^  Richard  f^ord- 

vokt  Mayor,  Oty  ol  Nibbing,  City  Kail,  i-wUjing, 

MinnesoU  55746. 


Pine  County  (unincorporated  araaa) 

Cross  Lake  Within  community    _ 

Snake  Rrver 

About  3  2  miles  upstream  of  mouth 

About  3,2  miles  upstream  of  interstate  35 

Skunk  Creek: 

Just  upstream  ol  Burting'on  Northern  railroad 

About  2.300  leel  upstream  of  Burlingtoo  North- 
ern railroad 

Mapa  avattaUa  for  Inapectlon  at  the  Zomrg 
Department  County  Courthouse,  Pne  &t>,  Min- 
nesota. 

Send  comments  tc  The  honorable  Glenn  Darv 
elsKi.  Chairman,  County  Board.  Pin*  County. 
County  Couthouse.  c  o  County  Auditor  Pine 
City.  Minnesota  55063 


Ranlar  (city).  KoocMcMng  County 

Rainy  Lake  Along  shoreline     - 

Mapa  avattaMa  lor  Inapactlon  at  the  Oty  Oerti's 

Otf«e,  Oty  Hall.  Ramer,  Mmnasota. 
Send  comments  to  The  Horvjrabie  Mary  Deckar- 

Chnstianson.  Mayor,  Oty  of  Ranier,  Oly  Halt 

Ranrar.  Minnesota  56668 


NEW  HAMPSHIRE 


Orford  (town),  Grafton  County 

Connecticut  River 

At  ttie  downstream  corporate  hmits 

At  the  upstream  corporate  limits  -.._ 

Mapa  avaNattla  lor  Inapactlon  at  tha  Town 
Offlce.  Ortord.  New  Hampshre 

Send  comments  to  Mr  Paul  Goundrey,  Chairman 
of  the  Town  of  Orlord  Board  of  Selectmen, 
Town  Offlce,  PO  Box  F,  Orlord.  New  Hamp- 
shire 03777 


•1,181 
•1.188 


•1.181 
•1.182 


•1.182 
•1  184 


•1.304 
•1,344 

•1.329 
•1.383 


•939 


•856 
•944 


•1,055 


•1,058 


•1,113 


•407 
•411 


PROPOSED  Base  (1  00- year)  Flood 
Elevations — Continued 


Source  of  Hooding  and  location 


#Deplh 
in  feet 
above 
ground 
'Elava- 
aonn 

(NGVD) 


NEW  MEXICO 


DoAa  Ana  County  (unlncorporatad  araaa) 

Sand  HW  AiToyo  Fknv  Path  1 
Approximately  4  mile  downstream  of  Elks  Onve,. 
Approximalely  1,500  leet  downstream  ol  Elks 

Dnve - — ■ 

Flow  Path  4   At  Do^  Ana  Road  approximately 
0  40  mile  downstream  of  Alameda  Boulevard 
Fkm  Path  6 

Al  Las  duces  corporate  limits 

Approximately  100  loet  downstream  ol  Union 

Avenue 

Flow  Path  10: 
Approximalely  450  leet  upstream  ol  Interstate 

Route  25 

Approximately  650  leet  upstream  ol  Imerstala 

Houle  25 - 

flow  Path  II 

Al  Las  Cruces  Lateral     -.... 

Approximalely  1,450  leet  downstream  ol  Inter- 
state Route  10  ,.. - 

Flow  Path  12- 
Approximetely  720  leet  downstream  ol  Stem 

Drive — -■■• 

Approximately  1,680  leet  upatream  ol  Las  A>- 

turas  _ — 

Stream  Bilbo: 
ApproHmareiy  0  75  mile  upstream  ol  PIcaeho 

Dram 

Approximalely  1i  maes  upstream  ol  Pkacfto 

Dram 

Stream  13: 
Appmametety  0  6  mile   upstream  of  Plcacho 

Drain 

Approximately  1.25  miles  jpsiieam  of  Picacho 

Oain 

Stream  U: 
Aporoximately  0  45  mile  upstream  of  Plcacho 

Drain - 

Approximately   '  2  miles  upstream  ol  Picacho 

Diam — 

Stream  i5 
Approximately  0.2  mile  upstream  of  Picacho 

Drain    - 

Approximalely    1  0   mde   upstream   of  Picacho 

Drain       - .. 

Stream  16 
Approximately  0.5  mila  upstream  ol  Picadx) 

Drain — 

Appronmateiy   1,0  mile  upstream  ol  Picacho 

Dram    _ 

Stream  i? 
Approximalely  06  mile  upstream  ol  Picacho 

Dram 

Appronmateiy   1.0  mile  upstream  ol   Picacho 

Dram   _.^ 

Stream  21 
Approximately   0  5   mUe  upstream  ol  Plcacho 

Dram _ 

Approximalely  085  mile  upstream  of  Picacho 

Dram - - 

Stream  22 
Approximately   0  5    mile   upstream   ot    Picacho 

Drain  

Approximately  0.65  mile  upstream  ol  Picacho 

Dram - 

Stream  23 
Appronmateiy  0  5   mile   ufistream  of   Picacho 

Drain  _ 

Approximately  0.7  nmle  upstream  ol  Plcadw 

Dram  - - 

Stream  2* 
Approximately  0,85  mile  upatream  ol  Picacho 

Oram 

Approximately  1.8  milea  upstream  ol  Pkactio 

Shalkjw  Flooding 

Stream  Bilbo 

Al  cross  section  A. .— — 

Al  corporate  limits 

Simam  I3 
At  corporate  limits — _____-_- 


At  cross  section  A.. 


Proposed  Base  (ioo-year)  Fl<x)D 
Elevations  —Continued 


Sowcs  ol  floo(*ng  and  location 


fDepth 
m  leel 
above 

ground 
'Eieva- 
inn  m 


(NGVD) 


•3.959 
•3.973 
•3,906 
•3377 
•3,880 

•4,012 
•4.015 
•3.882 
•3.896 

•3.934 
•3.963 

•3.987 
•4.123 

•3.954 
•4,096 

•3.999 

'4,138 

•3.902 
•4.068 

•3.935 
•4.067 

•3,955 
•4,075 

•3,952 

'4.061 

'3.941 
•3.997 

•3.993 
•4.036 

•3.952 
•4.063 


#1 
#1 

#1 
#2 


Stnaam  <4 

Al  corporate  Vrsts  

Al  cross  section  A — . 

Stnaam  r5 

Al  a  poini  appronmateiy  1.000  leel  downstream 
ol  ^oss  section  A.    , 

Al  cross  section  A i    ■ 

Stnaam  rfi 

At  cross  section  A. 

At  Picacho  Dram 


Stream  17:  Area  Irom  croas  section  A  to  Pfcacho 

Oam - 

Stream  21   Al  crtMS  section  A 

SihMrr  22  Area  Irom  cross  sectxx  A  to  Picacho 

Drwi - 

S»aam  ^S:- Area  irom  cfoas  section  A  \o  Picacho 

Drain - — 

Stream  24 

Al  Picacho  Dram    

Al  cross  sectior  A   

M^a  avaHabIa  tor  mapactton  at  the  CouMy 

Courthouse,    180  West   Amador.   Las  Oucet. 

New  Mexico 
Send  comments  to  Ms    Sandra  Peticxjlas,  Doha 

Ana  County  Managei    18C  West   A.^riedor,  Las 

Cnxes.  New  Mencc  88001 


OHIO 

^arry  County  (unlncorporatad  araaa) 

Center  Branch: 

At  mcjth  

Just  downstream  ol  State  Route  688 

Tnbutary  F: 

At  mouth - 

Just  aovmstream  of  County  Route  94B 

Rush  Creek. 

At  county  tX5u.Td8ry — ___ 

Just  downstream  ol  Townsh*)  Road  364 

Tnbutay  T 

AI  mouth  - 

Just  downstream  of  Towr«h»i  Road  131 

Tnbutary  G 

At  TXjuth  — 

Just  downstream  o"  Mamesville  Road  _ 

Uoxahaia  Creek 

Just  upstream  ot  Conraii     

About  0  8  mile  upstream  oi  Wsterwonis  Road  -.. 

Maps  avaMaMa  tor  Inapactlon  a;  the  County 
Courthouse.  121  W  Brown,  New  Lexington, 
Ohio 

Send  com,-nents  to  The  HonoraIM<:  James  B'own, 
CTiarman,  Board  of  Com-nissone^  ^eny 
County,  121  W  B'-own,  PO  Box  £48.  New 
Lanngton.  Ohio  43764. 


Pickaway  County  (unincorporated  araaa) 

Sooic  Rrver 

Just  upstream  ol  county  boundary      — . 

AtxHit  2  OOC  leet  upstream  oi  confluence  d  Big 

Aainut  Oee*^ 

tAalnul  Creek 

A'  moutn 


#1 
#2 


f1 
«2 

#1 

#1 

#1 
«1 

#1 

*1 

#2 

#3 


•813 
■846 


*820 
•846 


•807 
•873 


•830 
'•48 


•848 

*ae3 


•738 

•755 


jv«l  oownstream  of  Lockboume  Road  ... 
Big  Dartiy  Creek 
At  mouth 


Jusl  downstream  of  State  Route  318 

M^ie  avaMaMa  for   Inapacbor   at   the   Cotm«y 

Coixthouse   23  S   Mam  Streel  Oroevilia   Omo 
Send  comments   «c   The   MonoraCne   Bnic«   Nefl. 

Crwrman.    County    Corrwnissioners     Picnaway 

County.   23   S    Mam    Street    CtrOevUle.   Ohio 

43113 


Umon  County  (unincorporated  araas) 

MiCOae* 
Aooul  700  leel  downstream  ol  -hompsor  Road 
Aooul  2  20  maes  upstream  oi  o  S  Rome  33    - 

Sip  Oarby  Creek 
ADoul  0  45  mile  dowrwtream  of  U  S  Route  36 ... 


•652 


•679 
•SM 

•871 
•731 


•91 
•994 


"B79 
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P»OPOSeo  Base  (ioo-vear)  Fuxto 
Elevations— Continued 


Snn*  of  Itoodvig  <nd  locMtor 


*Oept^ 
CO  leet 
move 

around 

tion  in 
leel 

(NGVO) 


About  I  «2  mete*  upstrMm  a<  Nortti  Lewnsturg 
Bo«3  -..-     

About    1  7t)    mta4    downttraam    ol    ConverM 
Ro«J  

juai  ao«n«rsam  o*  Tiytc  Road  ..—  ,     , 
Puttjn  Cr—lc 

About  2  (  ir*u%  downttTMon  o>  SUI*  Rout*  4 

Just  downstrMm  ty  Ststa  RouM  739      

ETIioi  Rvn 

At  mouth — 


jutt  downsfrMm  of  Kinrtay  n:. 
Asf>  ffun 
At  moutn -..  - - 


Just  JunmWiMW  0*  Baca  "cad 

Big  f*un 

At  moutn 

Juti  JmniWiuaiii  ol  Boundary  Road 

Mapa   ■  ■■mil    tor  mapietlDn   it  tha  County 

CouniwuM.  MarymMa.  Ovo 
Sand  convnania  la  Tha  HonooMa  Un  Roomaon. 

Chavman.      CoMity      CommaaKxiara.      union 

County.   County   Courtryxiaa.    Ma-yiviNe    Onw 

43040 


OKLAHOMA 


A^asiM  (dty),  Caddo  Countr 

Boi  Ekiar  Cnak. 

Apcrounataiy  1.000  )aat  doomstraam  a<  Stala 
Routa  19 

Acpnmmately    400   laat    uvalraani   a(   Stata 

Routa  IB - 

Mapa  aiiaabla  tor  mapaetton  at  ma  City  Hall. 

Apactia.  Odanoma. 
Sand  conmants  to  Tha  HonoraNa  Jawal  Thornp- 

aon.    Mayor   a<    ttw   C«y   of   Acactia.    Caddo 

County.    PJO.    Boa    JK.    Apacha.    OHMtoma 

73008 


r  (toam),  Caddo  C««inty 

SiigarOttk: 
Aqmon^^mimi    SOO   Mai    doawalraam    of    US 

Routa  »l — 

Approdtrataly  17S  laal  upatraam  ol  Totwi  0* 

Omflar  corpoiaaa  iMla 

Mapa  I  imii  tar  laipmiin  al  Ota  Toan  Had. 

303  M  Main.  BMaar.  QMaHom^ 
Sand  commania  lo  Tha  MonoraWa  Kaonetti  Z»i^- 
wnght  Mayor  of  ma  Totwt  of  Bvigac.  Caddo 
County.  303  W  Man.  finpar.  Olatwma  73009 


Bractonrldpa  (toam),  QarllaU  County 

Unrmmad  TrtulMiy  ol  Rm)  ftodi  Oeuk. 

Al  tha  itiiinliaaiB  oovaoM  mwa 

Al  tha  uoatraam  corporata  Nmitt   _ „„.. 

fltd  fkxk  Ovalt 
Apcroimataty  40  mla  donnnatraam  of  Iha  corv 
lluanca  of  Unnamad  Tributary  of  Rad  Rock 

Craak  

A<n)coiimaia»y  SO  <aat  downatraam  of  tha  con- 
Ruanca  of  Unnamad  Trtbuiary  o«  Rad  Rock 

0*tk  _ _ 

Tr^imry  3  Rmch  Z  At  78th  Straat 

Mapa  ■  ■mil  tar  liia>iii«Hiii  at  Iha  Tooti  Ha*. 

Routa  8.  EnM.  OklaMama. 
Sand  ujumiawla  to  Tta  HonoraMa  Rav   Oaan 
PoaOar    Mainr  of  dia  To>n  of  Bnokamdpa. 
Oartiald    Coi«%.    RouM    t.    End.    Oiuahoma 
73^01 


Caddo  County  (unktoorporaMd  araaa) 

t;iMrOaa4. 
Aopronmalafy  I  000  laal  downatraam  of  conflo 

anca  of  Qaar  Ciaak  Eaa  Tiaiiaaiy 

Aopronmatafy   t,000  taal  niali aaiii  af  oantkt- 

•nca  of  Oaar  Craak  Waal  Tnbutary    

i^iaar  Om*  Wml  TMkiUnr 


•1.050 


•1120 
•954 


•323 

•1030 


•934 

•945 


•P41 
*S43 


•977 
•980 


•  1.256 
•1.260 


•1.293 
•1.305 


1«9 

•1.091 


•1.064 


•1.068 
•1.197 


•1.476 

•1,486 


Proposed  Base  (iCX>-fEA«)  f  looo 
Elevatkms— Continued 


Pro«)seo  Base  (>O0-yEAH)  Flood 
Elevations— Continued 


Sourca  of  flooding  and  locaaon 


At  V>»  conftuenc*  wmi  Dear  Craati — 

Approximalaty    i  m»  upitraaro  of 
with  Daer  Craak 


Oaar  0»M  Essi  Tntuwy 

Al  tha  cooHuanca  unth  Oaar  Craak — 

Aoorommataly  1  '•  tmios  jpstraarr  of  confluanoa 

iiMth  Oaar  Craak  

Sugar  Craak 
AppronmaTaly  S  miias  upstraam  of  Iha  conflu- 

anca  I•rt^  Wasnita  River    

Approumataiy     8    'riiia    jpstraam    of    Wiltiita 

Avanoa  - 

Bom  Ektar  Craak  iVas)  Tributary 

At  conf1i«nc8  with  9o>  Elder  Creak _ 

ApproKimatary  3.100  leat  jpatrearh  o(  conlu. 

anca  with  Bo»  Elder  Creek  ~ 

Waafnta  l^ryar  iconi  i 

Al  the  conliuerca  ol  Two  Halchal  Creak 

Approximately    8  mie  upstream  Of  Oklahoma- 

Kanaa*  Taijj  Railroad 

Bot  Ektar  Craak 

At  State  Route  19 - 

Aporoiimaieiy    11    milaa   upatraam   of   Stale 

Routa  19..- . — 

CodtOaa*. 
At  the  confkiaKsa  with  MaaMa  Rkrar... 
Appmimataiy     <  8    miles    upstream 

Konner  Avenue  - 

iVasft/la  ffivar 
AppRmnvteiy  3  miles  downstream  of  US  Routa 

Appronmaleiy  1  87  milaa  upatraam  of  Central 

Boulevard  

Tonkama  Craak 
Appronmaialy  lOO  laat  downstraaih  of  PaUaa 

Road - ..- 

4  fflia  downatraam  of  Sacten 


of  EaM 


Una  Read - 

vaddMa  for  taipacllaa  al  the  County 
Couithouaa.  Anadaiko  OkMwma 
Send  comments  to  Mr    Peire  Long.  Chainnan  ol 
the   Caddo   County   Board   of   Commissionan, 
P  0  Boi  427.  AnadaiXo.  Oklahoma  73005. 

Cawianetia  County 

fast  Cac/w  Craak 
Approwrateiy   1.200  feet  downstream  of  S£. 

Coomta  Road 

Apprpnimatety   TSX  tael   upstream   of  Oy  Of 

Lawton  corporate  limrts  

Waif  Craak 

Al  conlluerce  with  Eaai  Cache  Ctaak 

&W   Coombs  Road  (CNy  of  Lawton  ooipoala 
•mlUl 


#Depm 
mtaal 
•bovt 

ground. 

*Elovi- 

Uon  in 

foal 

(N6V0> 


tVaaf  Srancfi  Watt  Craak: 

NW  Cache  Road  

ApproKimately    3.000    lael    upstream   of    U.8. 

Routa  82  

Wast  Brarxft  Wolf  Craak  Trt3i4my  B 

W.A  Cache  Roed       - 

ApproIlmate^  2.000  leal  upairaam  of  Dam  Na 

Squaw  Craait 

U  S.  Roulaa  281  am  277  (Pionaar  Ejipraaaway) . 

Af^coKimateiy    400    feet    upstream    of    U.S. 

Routes  291  and  2"^         — 

Ninamta  Craak  Tnbulaiy: 

Conlkjence  with  Nmemle  C/eek    

Appronmataiy  1  mta  upatraam  of  N£..  Cacfia 

Road   _ - 

M/asr  Cacna  Oa«k.' 

At  confluence  wdh  Rock  Craak 

AppfonrrateN  '■  600  leei  t4>straam  of  Burtlnglon 

Northern  Ralraad  - 

CmarCraak 

At  confluence  with  West  Cache  Craak 

Appronmaieiy    S  mite  upatraam  of  U.S.  Routa 

62  (Tww  Bndges)    — 

f^ook  Croak 

AT  confluence  o<  Waal  Cacha  Craak 

Ota  U  S  Routa  62 

M*  Saavw  Craait 


•1.487 
•1.496 
•1.477 
•1,537 

•1,212 
•1JS3 
•1.264 

•1^74 
•1.240 
•1256 
•1257 
•1J72 
•U49 
•1256 

•1.166 
•1.193 

•1.168 
•1.194 


•1.059 

•1B99 

•1.059 

•1.073 

•1.191 

•1222 

•1219 

•1263 

•1,079 

■1.079 

•1.081 

•1,197 

•1229 

•1240 

•1200 

•1276 

•1229 
•1229 


Source  of  flooAng  and  location 


HiDepth 
mtaal 


grounfl 

'Elava- 


(NGVO) 


Appronmataiy  27  nalBS  opatraam  ol  confluanoa 

of  Waal  Biancfi  Blua  Saawar  Craak -.. 

Approtimately   3.400   le«   KUtraam   ol   US. 

Route  62 

Tributary  of  Blue  Baavar  Craak^ 

Al  confluaeoa  with  Bkje  Beever  Creek  _ 

Approumately    3.306    taol    ivsmam   Of   LLS. 

Route  62 

Waal  Branch  Blua  Baavar  Craatc 
Approiamalely    100   laal  downstream  of  Laa 

Boulevard — 

Approximately    2.000    leet    upstream   of    U.S 

Route  62 - - 

Tributary  B  ol  Waal  BraiKti  Blua  Baavar  Craak 
Al  conflaenca  with  West  Branch  Blue  Beaver 

Creek 

Toyyn  of  Cache  corporate  limits - 

Mapa  ayaHaPta  tar  InapaoHoa  at  the  Comancha 
County  Courthouae.  Comanche.  Oklahoma. 

Send  comments  to  Mt.  CXity  Rowe,  Chsimian  of 
the  CorT»ncl«e  County  Coromiaaiea  115  Nor* 
Second  Street.  Conwrtche.  OMahoma  73529 


Oavol  (town),  Cotton  Coonty 

Red  Rrvar  Tnbutary  t: 
ApproxmiBtely  1.300  leet  downstream  of  US 

Route  70  and  State  Route  96..— — 

Approximately    3.000    teal    upstream   of   U.& 
Route  70  end  Senate  Route  36 


Mipa  a»al>abla  tor  Inapartinn  al  tha  Town  Han. 

Oavol.  Oklahoma. 
Send  commanls  10  The  Honorable  Aon  Ongar. 

Mayor  of  tha  Toam  of  Oevol.  Cotton  County. 

Box  144.  Oavol.  Oklahoma  73531 

Falamoni  (town),  Gartlald  County 

Plaasantdala  Craak 

Al  the  confluence  ■«<  Salhaiy  Craak ..._ 

Approximately   74  mie  upstream  of  the  oonDu- 

ence  with  Bethany  Creek - — 

HorttiCraat 

At  eonfkjeoca  with  Bethany  Craak 

At  Rupe  Avenue - - 

Baltmiv  Craak 
Approximately   1.000  feet  downstraam  of  Itie 

confhjance  of  Pleaaamdale  Creek 

Approxifflotely  1  62  m*ea  upstream  of  the  con- 
lkjence of  PleaaaWdala  Creek 

Levangood  Craak: 

Al  downstream  corporate  limits 

ApproximaMty  1«  taal  updOaam  of  upatraam 

COrporiU  Iralta - - 

OmUrar  Crsaiki' 
Approximately  350  feet  upstream  of  the  corMu- 

ence  of  Dnker  Overflow  TnHutary 

Approximalely  1  53  milaa  upatraam  of  Iha  divar- 

genca  of  Dinkar  Ovarttow  Tributary 

Unnawad  Trtn^a^  Of  Oiaiar  oraak: 

At  the  doaewlsaam  oorpcMta  laMta. — — 

Approxnwtaly  52  mile  niaUaam  ol  lt<a  conflu- 
ence with  Omkar  Craak 

Skalalon  Cmak: 
Approximatefy  1.B00  leet  upstream  of  South- 
gate  Road  Upatraam  corporate  larais..- _.. 

•Upa  avatahta  for  mapaettar  at  tha  Town  Ml. 

Fairmont.  Oklahoma. 
Send  comments  to  Ttta  1k>iiordble  Pat  Pagan. 
Mayor    of    the    Town    of    Farmonl.    Gw«ald 
Qjunfy.    PO     Box    59.    Faimionl, 
73736 


Fort  Com  (town),  Caddo  County 

Co66  Craak 
Approxifflataly  1,000  feat  downstream  of  E«il 

Konner  Avarwa ■ 

Al  the  Eaat  Konner  Avenue - 

Mapa  avadaMa  tor  mapaetton  at  the  Town  Ha*. 
^01  E  Vain.  Fort  Co«>.  Oklahom* 


"1.176 
•1261 
•1,295 
•12SS 

•1.189 

•1256 


•1219 
•1244 


•1.019 
•1,032 


•1.113 

•1,132 

•1.130 
•1.142 

•1.111 
1.137 

•1.113 
•1.1» 

•1.113 
•1.170 
•1.188 
•1.143 

•1,132 


•1249 

•1251 
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Proposed  Base  (100-year)  Flood 
Elevations— Continued 


Source  of  flooding  and  location 


#Depth 
mieet 
above 

ground. 
'Eleva- 


(NGVO) 


Send  comments  to  The  Honorable  Timothy  Plas- 
ter, Mayor  of  the  Town  of  Fort  Cobb,  Caddo 
County,  201  E.  Main.  Fort  Cobb.  Oklahoma 
73038 

QarflaM  County  (untoeorporatad  araaa) 

Green  Valley  Craak: 
Approximately    13    miles    downstream    of    N 

Street 

Approximately  700  feet  upstream  of  N  Street 

Oaar  OaakSand  Creek 
Appnsximetely  3  4  miles  upstream  ol  confluence 

«Hth  Turkey  Creek  , -.._ -... 

Approximatefy  1  mile  upstream  of  West  Chest- 
nut Avenue - — 

Levangood  Creek 
Approximatefy    5  iwle  upstream  of  confluence 

with  Dinkar  Creek 

Approximately  2.2  miles  upstream  of  confluence 

with  Oiker  Creek — 

Tnbutary  3  Reach  t 

Approximately  200  feet  upstream  of  75th  Street 
OnikerOMit 
Approximatefy  3.500  feet  upstream  of  eonfV>- 

ence  with  Levengood  Creek 

Approximately  17  miles  upstream  of  divergence 

of  Dinker  Overflow  Tnbutary _ 

Din*«r  Overflow  Tnbutary: 
Confluence  with  Dinker  Creek. — 


Divergence  frt)m  Dinker  Creek: 

Unnamed  Titrutaiy  ol  Omkar  Creak 

Confluence  with  Dinker  Creek 

Approximalely  1 ,500  leet  above  confluence  with 

Dinker  Creek  

Red  Rock  Creak 
Approximately   4  miles  downstream  of  conflu- 
ence   of    Unamed    TnbuUry   of    Red    Rock 

Creek 

Approximately  126  miles  upstream  of  conflu- 
ence of   Unrwmed   Tributary  of   Red  Rock 

Creek 

Unnamed  Trfbulary  of  Rad  Rock  Craak: 

Al  confluence  with  Red  Rock  Creek 

Approximately  .57  mile  upstream  of  confkjence 

with  Red  Rock  Creek _... -... 

Turkey  Craak: 
Approximately  1,000  leet  downstream  of  Bur- 
lington Norttiem  Raikoed — 

Approximalely  1  m*e  upstream  ol  confluence  ol 

Lahoma  Tnbutary 

Unnamad  Tnbutary  of  Turkey  Creak  near  Fati 
Hatchery: 

Al  confluence  with  Turkey  Creek 

At  U-S  Route  60 

Unnamed  Tnbutary  ol  Turkey  Creek  northeast  ol 
Fish  Hatchery: 
At   confluence   with   Unnamed  Tributary   near 

Fish  Hatchery  - 

At  US  Route  60 - 

Lahoma  Tributary 

At  confluence  with  Turkey  Creek 

At  Missoun-Kansas-Texas  Railroad 

Unnamad  Tributary  of  Lahoma  Tnbutary: 

Al  coniiuence  with  Lahoma  Tnbutary 

At  Missoun-Kansas-Texas  Railroad 

Mapa  avadaUa  for  Inapectton  at  County  Court- 
house, Enid.  Oklahoma. 
Send  comments  to  Mr   Don  Donahoo.  Chairman 
ol  the  GarfieW  County  Floodplam  Board.  2309 
N   lOth  Street  Suite  C,  Enid,  Oklahoma  73701 

Qracamont  (town),  Caddo  County 
Sugar  Creak: 

Approximately  4  mile  downstraam  of  Unnamed 
Roed 

At  the  Unnamed  Road — 

Mapa  avadabta  for  Inapectlon  al  the  Town  HalL 

Gracemont.  Oklahoma. 
Send  comments  to  The  Honorable  Gienda  Kobza. 

Mayor    ol    the    Town    of    Gracemont,    Ceddo 

County.   PC    Box   40,   Gracemont  Oklahoma 

73042 


•1.207 
•1239 


•1217 
•1265 

•1,109 
•1,136 
•1.198 

•1,109 

•1.175 

•1.111 
•1,131 

•1.130 

•1.137 

•1,064 

•1,100 
•1,089 
•1.095 

•1.175 
•1.230 


•1,185 
•1.235 


•1210 
•1.244 

•1227 
•1.255 

•1234 
•1254 


•1215 
•1218 


Proposed  Base  (100-year)  Flood 
Elevations — Continued 


Source  of  flooding  and  location 


#Depth 
m  leal 
above 
ground. 
^Eleva- 
ttonm 
tool 
(NGVO) 


Grady  County  ( jncoiporated  areas) 
Bndge  Craak 
Approximately  500  feel  downstream  of  County 

boundary 

Approximately   0  8    rnae   upstream   of   County 

Hoed  (5th  crossing) - 

Woney  Creek: 

At  upstream  side  of  State  Route  37 

Approximately  2  1   miles  upstream  ol  County 
Road 


Woley  Creek  Tributary 

At  confluerx»  with  Woriey  Creek.. .._ 

Approximately   0.9    mile    upstream   of    County 
Road - ~— 

Coal  Creek 

Al  upstream  side  of  State  Route  37 

Approximately   1  2  milea  upatraam  of  County 
Road -- 

Coal  Craak  Tnbutary 

At  upstream  side  of  State  Route  37 

Approximately    13    miles    upstream    of 
Creek  Road - — - 

Mapa  avaMabta  for  Inapectton  at  the  Grady 
County  Courthouae.  Chickasha.  Okahoma. 

Send  comments  to  Mr  Elmer  R  Kkppet,  Grady 
County  Commissioner,  PO,  Box  459,  Chicka- 
sha. Oklahoma  73023 


Dove 


State 


Hydro  (town),  Caddo  County 

Approximately  260  feet  downstream  of 

Route  58 — 

Approximately  650  feet  downstream  of  eonlhh 

ence  of  Deer  Creek  West  Tnbutary „ _.. 

Deer  Creek  East  Tributary 
Approximately  400  leel  upstream  of  North  Cerv 

tral  Oklahoma  Railway  , — -.-.- 

Approximatefy    1.150   feet   upstream  of   North 

Central  Oklahoma  Railway - 

Mapa  avMabta  tor  Inapactton  at  the  Town  HaK, 

505  W  Fifth  Street  Hydro,  Oklahoma. 
Send    comments    to    The    Honorable    Dennison 
Duke,   Mayor  of  the  To»»n   of   Hydro,  Caddo 
County,  505  W    Fifth  Street  Hydro,  Oklahoma 
73048. 


•1,199 
•1254 
•1243 
•1277 
•1244 
•1,281 
•1241 
•1.292 
•1234 
•1,332 


Lahoma  (town),  GarTiaM  County 

Lahoma  Tnbutary 
Approximately     4    mile    downstream    of    U.S. 

Route  60  and  State  Route  15  ._ -..- 

Approximately   5  mrte  upstream  of  U.S.  RouM 

60  and  State  Route  15  - 

Unnamed  Tributary  ol  Lahoma  Tnbutary 

Al  the  downstream  corporate  limits    - 

Approximately  100  feet  upstream  ol  corporato 

l«™ts — - 

M^M  avaUabta  for  Inapactton  at  the  Town  Ha*. 

Lahoma.  Oklahoma. 
Serx)  comments  to  The  Horwrable  flick  Janti, 
Mayor  of  the  Town  of  Lafwma.  GarfieW  County. 
P  O  Box  86,  Lahoma.  Oklahoma  73754 


•1.482 
•1.486 


•1.486 
•1.494 


Leokeba  (town),  Caddo  County 

Sugar  Creek: 

Approximately  125  leet  downstream  of  dowrv 

stream  corporate  hmits  of  Town  of  Lookebe  -.. 

At  upstream  corporate  limits  ol  Town  of  Loo- 

keba. - - -•■ 

Mapa  avaUabta  tor  Inapactton  at  the  Town  Hal. 
Lookeba.  Oklahoma. 

Send  comments  to  The  Honorable  RayriKind 
Barthel.  Mayor  of  tha  Town  of  Lookeba.  Caddo 
County,  PO  Box  73.  Lookeba.  Oklahoma 
73053.  I 


•1232 
•1250 
•1.234 
•1254 


•1.340 


•1.349 


Proposed  Base  (10O-year)  Flood 
Elevations — Continued 


rOaplh 


Source  ol  floodkig  and  kxaHon 


ground 
^Eleva- 
tion m 
leel 

(NGVO) 


Naafi  (town).  Orant  County 

East  Skia  Creek 
Appiujumately  500  leet  downetream  ol  Grand 

Avenue - —  - 

Approximately   1.400  leel  upaveem  of  Grand 

Avenue - — 

Mapa  a»a8abti  tor  taapactton  at  the  Town  Had. 

115  South  M«n  Street  Nash  Oklahoma 
Send  comments  to  The  HonoraWa  Jor*\  Wikuns. 
Mayor  of  the  Town  of  Nash  Grant  County,  P  0. 
Box  196.  Nas^  Oklahoma  73761 


Okmulgaa  County  (untocorporated  areaa) 

Deep  Fort  Creek 
Approximately  3  i  miles  downstream  ol  B«*ling- 

ton  Northern  RaHroaa 

Aoproxlmate^  22  mies  upstream  of  confluance 

ol  Sooth  Okmulgee  Creek — 

Coal  Creek 
Approximalely    5   mile   downstream   of  conflu- 
ence ol  Coel  Oeek  Trtutary 
Approximately    5   mae   upstreem   of   upstream 

crossing  of  Umor  Pacific  Railroad 

Cussalali  Creak 

At  confluence  of  Deep  Fork  Oeek 

Approximately  6  mile  lostream  c<  US   ftoule 

62  and  State  Route  56 - 

South  Okmulgae  Creak. 

At  confluence  with  Deep  Fork  Creek _ 

Approximate»y  1  9  rmles  upstreem  oi  confkjence 

with  Deep  Fork  Creek  - 

NorlP  Okmulgee  Creak 
Approximately    100   leel   downstrearr   of   State 

Route  56 - - 

Approximalely  1  42  imlea  upstream  of  Gun  Ch* 

Road — - 

Dutch  Creek 

At  confluence  with  Coal  Creek. 

Approximalely  53  feel  upstream  of  interstate 

Highway  40     „        , 

Cusaatah  Craak  Tributanr 

Ai  confluence  with  Cussetah  Oeek 

Al  County  Road       -- - 

Unnamed  Creek 


•1,111 
•1.113 


Af  confkjence  with  (>)al  Creak.. 
Approximately     950 
Routes  62  and  75 


leet    uiMtraam    of    US 


Mapa  avMtabta  tor  IrtapactMn  al  the  Oxxity 

Courthouse.  719  E  Eighth  Street  Okmulgee. 
Oklahoma 
Seno  comments  to  Mr  C  D  Kissee,  Chamnan  of 
the  Okmulgee  County  BoarO  of  Ckynmssionera. 
Okmulgee  Coun^  Corrvnasioners  Offiea. 
Cojity  Courthouse.  Okmulgee,  Oklahoma 
7*447. 


•625 
•848 

•645 
•686 
•626 
•644 
•645 
•645 

•668 
•680 
•886 

•691 

•831 
•646 

'853 


Waahlngton  County  (unincorporated 

Dear  Creek 

At  Durham  Avenue 

Al  County  Road 


_^ i  for  Inapactton  al  the  Washington 

County  Coirtrouse  420  South  Johnston,  Room 
108  Bartlesvilte,  Oklahoma 
Serxi  comments  to  Ms  Joanne  Bennett  Oialr- 
woman  of  the  Washngion  Coumy  Boerd  of 
Commissioners.  205  Easi  BuBdogger  Road, 
Dewey.  Oklahoma  74029 


TENNESSEE 


OeKato  County  (unincorporated  i 

Smith  Fork  Creek 
Al  county  boundary.. 


About  2200  leel  upstream  of  Hellor  Road 

tor  mepectton   at   the   Coonty 


•703 


•514 
•546 


Courthouse,  Smithv4le  Tennessee 
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PnofOSEO  Base  (1  00- year)  Flood 
Elevations— Continued 


Soure*  o«  liood»<«  ■«»  "oeadon 


S«.id  comnwot*  10  Th«  Honwibte  Larty  *»t*. 
County  Execuliv*.  Omf.at)  Coorr,  CooNy 
CourinouM.  Room  204,  Sraltivilt*.  Teoo«M«« 

97ia& 


TCXAS 


0  4    mite    iJo«rsr««n    o(    US 


■D«rt*  County  (urmeorpofittd 

Approxirrmte'v 

Boot*  t2  

Uv>»lr»«ni  MM  ol  B»di»iilt-0^'»  PtO«d...._ -... 

Ai  !f»  corfHj«oe«  wi*  Aaggonar  Ct»»* 

ApprouTaieN   300  I**!  upstrean  cX  JonattlW 
Sueel  

*i  the  conduenoe  •■h  Waggon"'  C»»<»k 
ApixonTataly  0  4  ml*  i4»Ua«m  ol  Conconl 
Pt»c« 


ItDoptft 
m  fast 
atxM 

youod, 

tiofi  m 

teat 

(NOVO) 


At  ina  ujuWuanca  with  Waggooef  Creek 

Afip'Oii'nalaly  700  «aal  i^airaani  of  FM  989  _ 

^irmfn  WC-4 
Al  the  conOHanoa  iMth  iMaggena'  Creak 
Apcunr^tety  0  6  ma  ypalraam  o(  coofluenoe 
w'tP  *aqgonar  fread 
Spf*^  Craa* 
Aocoiimalaty  1  8  tnttt  jpalraam  o'  conm,8nca 

■itr  SulpTM  Riyar 

ApcoiimBtatv  0  9  rnila  up«lraam  ol  oonfluanca 

ol  Stieam  SC-6     — 

S:r»am  SO-  t 
Auyoxnvitely  0  7  fntle  upitream  ol  conlluanca 

•  tn  Sprxig  Cr9«»  

AocKO»iriBtel»  liX  leal  jpstiearr  ol  FW  2516 

5i«am  St~  ? 

At  ttia  contkjence  KHh  Sprng  Creek       

A«xo«uT»t8ly  0  9  iiaa  upstrearr  ol  confloance 
witti  Spnog  Creak 
S^eaTi  SC-J 

Al  the  conWuence  w(»  Spnng  Creek        

AppfoiirT»tai»  100  i*»t  i»»naaiT<  oi  pm  MS 

Sffwam  SC-3A 
At  the  conlVjance  with  Stream  SC-3 

Appro>in«ie«y  KO  leal  upatream  ol  r:w  tea 

Sinaam  5c-4 

At  ttia  comuanca  wnt^  Spong  Creek        

Approxmafti  1.2S0  laal  uptlraani  qH  RandM 

Road     - 

StrwumSC-S 
At  the  confluence  Mtti  Spnng  Creak. 
Acpronjnwtaiy  400  laal  upMraam  Q<  CXarakea 

Trail 

Siret/n  SC-6 

Al  the  conlluanca  ■*>  Spnng  Creek        

Aoproiimataly  100  laal  i«i»tream  ol  PW  969 

4/*an  Crttt 
Apcoiiniataly  0  5  mHa  townatrean  ol  Heoefy 

RoaO  

Ap<xo«irnataly   0  3   nUa   upatraam   ol    Accaaa 

Road    - .- 

Srreai"  *C- ' 
At  the  confluence  with  Aikar  Creak 
Appronnaieiy  0  5  ni«a  uptnvn  ol  confluence 

ol  Stream  AC-1A 

5fre»m  AC-  1A 
Al  the  confluanoa  aari  Soaam  AC-1 
Aooroiinialaiy  0  5  mile  upevean  d  conliuance  | 

•nth  S»aam  AC-t  

Sirvsm  AC-! 

Al  the  confcerca  aiOh  A*an  Craah _ 

Appromnwtaly  1  200  leal  upttraan  Ol  Ilia  con- 
nuance  ol  Stream  AC-2A 

S!r(nm  AC-M 
Al  the  .»nfluarx:e  with  Stream  AC-2 
Aporoiimately   1.220  taal  upalraam  ol  conllu- 
ence  with  ttraam  AC-2 ...- 

Sl'0STI  AC- J 

Al  the  confluence  wilh  Mian  Craak 
Aoproimwuiy  2  C  iMlaa  i4ia»aani  ol  conliuance 

with  AAen  Creak. 

Srr«jm  AC-4 
■V  the  confluence  wi«i  Akan  Craak „ ~ 


•300 
•3SS 

•307 

•328 

•316 

•341 

•323 

•347 

•32S 
'338 

•214 

•301 

•214 
•259 

•219 

•25« 

•245 
•307 

•?71 

•300 
•246 

•274 

•264 

•279 

•276 
•297 

•235 
•318 
•244 
•288 
•279 

•250 

•303 
•296 
•316 
•264 
•307 
•265 


Pboposed  Base  (100-vear)  Flood 
E  LEV  AT10NS— Conti  nued 


Source  ol  flooding  and  kicanon 


#Dap(h 
m  laal 
above 
ground. 
'Elwra- 
Honln 
laal 
(NGVD) 


Approxinwtaly  180  loat  u|ialreain  ol  Oak  Foreat 

Road  - 

Sfnaam  AC-5: 

At  the  confluence  with  A*en  Creek 

ApproximatWv  0  4  mite  upstream  o<  coofluenea 

with  Aiker  Creek - 

Sfrssm  AC -6 

At  the  confluence  with  A*an  Oaak 

A,Tpro«imatal»  70  (aat  upawam  a»  Til  State 

Road    

Stmtm  AC-  ' 

At  the  confluence  with  Aiken  Creek 

Apprommateiy  1.100  lal  upasaam  ol  Trt  SWa 

Road    

Stream  AC  '« 

At  the  conHuencc  with  Stream  AG-7 

Aporoximatoiv    6  rrwte  upstream  ol  conlluanca 

with  Stream  AC-7 

Siresrr  AC  ^B 

At  the  conlluanca  wilh  SMaRi  AC-7. — 

Aporo«KTwteiy  0  4  mtla  i»atra«in  ol  confluanoa 

wUh  Stream  AC-7 _.._ 

S!r«am  MS- 1 
Appimimalelv  0  4  mla  upatraam  ol  confluence 

with  McKmney  Bayou. - 

Appromrraie^  0  5  mile  upatraam  ol  oonDuanca 

with  McKtnney  Bayou 

Stretm  MB- 1 A 
Approximately  225  leal  upstream  ol  confluence 

with  Stream  MB-1    

Apcoiimainiy  i\0  laet  upatraani  ol  oonfluanca 

with  Swears  MB-t - — .. 

C*>jr  Creet 
Appro  <irr»^e<v  1  S  mile*  upstraani  ol  confluence 

win  McKinney  Bayou 

Aporo<ln«le^  0  7  mtla  upalreain  ol  confluence 

0'  Stream  CC-6  — . 

S«r»i»rn  CC   ' 

At  the  confluence  with  Claar  Creek -.... 

Appro'irnataty  0  5  mle  upatraani  ol  confluanoa 

•mil  Cleer  Creek 

SlraBm  CC  r 

At  tfte  conliuance  wtin  Clear  Creak 

Approximately  0  4  mtla  apalraaw  ol  oenlkMnoa 

with  Ctca;  Creek     

Stream  CC  3 
At  the  corfiuenc*  *'tti  Clear  Craak 


Appro«irna!ei>  20^  leet  upstream  rt  FM  559 

Stream  CC  4 

At  the  corfKjeice  with  Stream  CC-3 

ApproxiiTwteiy  0  7  mtla  upitraam  ol  confluanoa 

with  Stream  CC-3 

Stream  CC-  5 
At  the  coriluence  with  Stream  CC-3 
ApproxirriBieiy    '00   feet   upstream   ol   Laggett 

Dnve  - 

Straam  CC-6 

At  the  confluence  with  Clear  Creak ..._ 

Approximately  SO  leei  upstream  ol  Lionel  Street 
Straam  8C-  r 
Ap^xoxlmBte^   1  640  feet   ucsfiar'^   .-^l   conflu- 
ence with  Kings  ^-ake 
Approxirrwalr  260  laal  i^iasaam  ol  Uiannel 

Dam  _ 

Stream  BC-  1A 
Approiimately    1  440  leal   upatraam  ol  conflu- 
ence with  Stream  BO '  8  

Apcro>imeie«r  1  0  mite  upaueam  ol  confluence 

W1t^  Straam  BC-1B _ -.. 

Stream  SC  i 
Apprpximaimy  '  0  mila  upatraam  ol  confluence 

with  Barvman  Creek _— 

Approximaiaiy   1JkX>  leal  upatraam  ol  Carter 

Lane  - 

Straam  BC  SA 
Approiif^ie'v   1.420  leet  upalraam  ol  conflu- 

enca  iwth  BC-2 

Approximaie^  13  milaa  upatraam  ol  conlkwnce 

wiin  BC-2   ...__ 

Stream  BC-3 
Approi'riwteiv  G9  mile  itialiagii  flt  confluence 

with  BarKfTian  Creek 

Approximaioiy    ISO   teet   upatraam   ol   Myrtla 
Spanga  Road 


•284 
•265 
•291 
•270 
•290 
•283 
•305 
•292 
•313 
•297 
•306 

•290 
•317 

•290 
•299 

•305 

•323 

•305 

•907 

•305 

•311 

•305 
•323 

•305 

•334 

•305 

•323 

•306 
•334 

•293 
•340 

•293 
•333 

•295 
•330 

•295 
•338 

•296 

•329 


PROPOSED  Base  (IOO-vear)  Flood 
Elevations— Continued 


Source  ol  llooikng  and  locatnn 


#Daplh 
mieai 


oround. 

'Eleva- 
bon  in 

(NGVD) 


Stream  BC-M 

Approximately  300  laet  upalream  rt  confluence 
with  BC-J    

Approximately    100    leet    upstream    ol    Myrtle 

Springs  Road    

Mapa  avaMabIa  «er  mapartlaw  al  the  Bttusaoa 

BmiOing.  100  N    State  Lme  Road.  Texarkana. 

Texas 
Send   comments   to   Ttie   Honorable   James   M 

Cariow    Bowie  Coumy  Judge.  PO    Box  248. 

New  Boston.  Texas  75570 


Brazoa  County  (unlncoiponted  1 
Navasota  Rivar 

At  confluence  with  the  Brazos  River.. 

At  State  Route  OSR 
Widaon  CreeX 


•307 
•328 


Approximately  28  imlea  doxmatream  ol  Elmo 

Wheaden  Road 
Approximately  BOO  feel  upstream  of  Dilly  Shaw 

Roed 
iitrie  iVickson  Cree* 

At  confluence  with  Wickaon  Creek 

Approximately  0  7  mite  upatraam  ol  Oilly  Shi* 

Klatfts  Creek 

Al  conlkjence  wilh  Wickson  Creek  

Approxinwtely    0  78    mile    upatream    ol    Stale 

Route  190  - 

Carters  Creek 

At  confluence  with  Navasota  Rwar  - 

Approximalaly  1  1   mtla  ufftmam  ol  OW  Bafc- 

arce  Road    ...  

Tjrkey  Creak 
Aporoximalaly  420  leet  downstream  ol  London 

Bndge  County  Road    

Apprcrximaleiy    42   mile  downstream  from  the 

downstream  aide  ol  ViMa  Mana  Roed 

Maps  avaHaMa  lor  kiapeoHan  at  «w  County 
Courthouse.  300  East  26lh  Street.  Bryan. 
Texas 
Send  comments  to  T>ie  HorxxaWe  R  J  Hdm- 
gtean.  Brazos  County  Judge,  Brazos  County 
Courthouse.  300  East  26th  Street.  Br/an.  Texas 
7 '803 


Cedar  Park  lelly),  WMamann  County 

BHx*  House  Creak 

At  downstream  side  ol  US  Route  183 

Approximalely    150    leet   upstream   ol   Sumac 
Lane    .  - 

Sparvsf  Oak  Creek 
Approxirrately    700    feel    downstream    ol    FM 

1431      

Approxj(T»tely  190  leet  upstream  of  Dons  Lane 
Cluck  Creek 
Al  ttie  confluence  with  South  Brushy  Creek 
Approximately    1.530   feel    upatream   ol    Prae 

Daks  Dnve — 

Cluck  Creek  Tributary  1: 

At  conliuance  with  Ctuck  Craak _ — 

Approxirrately  2.B00  leet  upstream  ol  oonHu- 

ence  with  Cluck  Creek  

Buftera^i  Creek 
Approximately  1.800  leet  upstream  ol  conflu- 
ence witli  SoUh  Bn«f»»  C»eek 

Approxirr««e»y   1.050  leal  upalream  ol  Cow«» 

Route  182  (Cypreaa  Creek  Ro«n 

Mapa  avaMaMa  for  mapactlon  al  Crty  Hall.  Cedar 
Park.  Texas 


•189 

•271 


•223 
•298 
•284 
•315 
•261 
•293 
•208 
•322 

•228 
•265 


Send  comments  to  Mr  Raymond  M  Litton,  Man- 
ager of  the  City  ol  Cedar  Parti,  l«ill«ari»on 
County.  PO  Box  1090,  Cedar  Park.  Texas 
79613 

Florence  (dty),  WIMtamaon  Cot^r 

South  SalaOoOaak 
Approximately   250   tea*   Oownstram   ol    Stale 

Route  1»S - —— 

At  the  Sawyer  Lane 


•969 
•975 

•913 
•992 

•850 

•1,005 

•890 

•904 

•867 
•929 


•963 
•986 
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Proposed  Base  (100-vear)  Flood 
Elevatuxs— Continued 


Source  ol  flooding  and  location 


Fistvr  BrwKfi 

Approximately  210  leet  downstream  ol  PM  970 
(Sou»i  StreeO      

Approximately    1  100   leal   upstream   of   Slate 

Route  487  (Mam  Street)    _ 

U^a  Bvalabta  for  Inapectton  st  the  City  Hall. 

Floranca.  Texas 
Send  comments  to  The  Honorable  Lse  Roy  Karv 

autn.  Mayor  ol  the  City  ol  Florence  WiMamaon 

County.  PO   Box  430.  Florence.  Texas  76527 


#Dep1h 
m  leel 
8t>ove 
ground 
'Eleva- 
tion m 
leet 
(NGVD) 


Georgeteem  (dtyV  WMamaon  County 

San  Gabnel  River 

Al  confluence  ol  Bery  Creek   

Al  confluence  ol  North  Fork  San  Gabnel  River 

and  South  Fork  San  Gabnel  River 

Nortti  Folk  San  Gabnel  fflver 
At  confluence  with  South  For*  San  Gabnel 

River  

Approxnalaly  1  4  mles  upatream  ol  the  conlfe- 
ence  ol  North  Fork  San  Gabnel  River  Tnbu- 

tary  1  _ _ - 

Soutri  Fork  San  Gabnel  Ftivar 

At  confluence  wilh  Ihe  San  Ciabnal  Rwer 

Approximately    2  1    mites    upstream    Inlarstata 

Roule  35  (Southbound)  

M>dd\e  Fork  San  Gabnel  River  ' 

At    confluence   wUh   North    Fork    San    Gabnel  i 

River  ~ 

Approximately  2  9  n^es  upsUeam  ol  confluence 

wrth  North  Fork  San  Gabnel  River 

Berry  Creek 

At  confluence  with  San  Gabriel  River 

Approxmately    50    feet    upstream    ol    Senrice 

Road  to  Interstate  36  (Soutnbound) _.... 

Pecar'  Branch 
Approxmately   140  leet  downstream  ol  Loop 

418    - 

Approxrnately  350  loot  downstream  of  Seran- 

ada  Dnve 

Smith  Branch 
Approxmately  0  6  mile  upstream  of  confluence 

Krrth  San  Gabnel  River    

Approxmately  150  feet  upstream  ol  Missoort— 

Kansas- Texas  Railroad  

kVes/  Fork  ot  Smrth  Branch 
Approxnately  250  leal  up^^eBm  ol  confluence 

with  Smith  Branch  

Approxunalely  1.2O0  leal  upstream  ol  Servioe 
Road  to  mterslate  Route  35  iSouinbound) 
f^orth  Fork  San  Gabnel  Rver  Tributary  I 
Al   conltuenca    with    North   Foik    San   Gabnel 

River 

Approximately  300  leet  upstream  ol  confluence 

with  |i*orth  Fork  San  Gabnel  River  

Mapa    avakaMe    tor   mapactlon    at    City    Hall. 

Georgetown,  Texas 
Send  comments  to  Mr   Bob  Han.  Manager  ol  Itie 
City   ol   Georgelown.   Wilfiamson   County,   P  O. 
Box  409  Georgeiown.  Texas  78627 

Granger  (city),  WUIIamaon  County 

VVr«tf  Creak  Tnbutary  t 

Approximately  700  feel  downstream  ol  FM  971 
(DaviHa  Street)      . 

Approximately  550  feet  upstream  of  Oak  Street 
Maps    avaHaWa    for    Inapectton    ai    City    Hall 

Granger.  Texas 
Send  comments  to  The  Honorable  Dollie  HaiOa. 

Mayor  ol  the  City  ol  Granger,  William  County, 

P  O  Box  367  Granger.  Texas  765» 

Henderson  County  (unincorporated  areas) 

Flat  Creek. 
Al  State  Route  314  (confluence  with  Lake  Pal- 
estine)   _ - — - 

Al  Dam  ol  Lake  Att)en»_ - - - 

Caney  Creek: 
ApproiirTMteiy  0  91  mila  downstream  ol  County 
Route  1403 


•970 
•992 


•639 
•685 

•685 

•730 
•685 

•744 

•692 

•76« 
•639 
•686 

•711 
•760 

•666 
•736 

•717 
•7B1 

•698 
•705 


•543 
•555 


Proposed  Base  (100-vear)  Flcxxj 
Elevations — Contmoed 


Source  of  flooding  arid  location 


#Depth 
m  leet 
above 

ground 
^Eleva- 
tion m 

leet 
(NGVD) 


Al  the  County  Roula  3907_ 
»Va*]ur  Oaek  (Larer  Reacfi) 


Slate 


•354 

•409 


•334 


Approximately  0  82  mile  downstream  ol 

Route  3441 

At  the  State  Route  753 

Sanoiars  Oeo*  

Approximately  0  7  mne  downstream  ol  FM  3225 
Approximately    1  i    miles   upstream   of   County 

Route  2404       

WalrHjt  Creek  i  Jpoer  Reach  i 
Approximately  C  ^  nla  downstream  ol  County 

Route  1500  - 

Ap^oxxnately     5    mile    upstream    ol    County 

Route  1500  (West  College  Street)    

Coon  Creek 
Appro«»Tialely  0  91   mile  downstream  ol  Oty  Of 

Attiens 

At  the  City  ol  Athens  corporate  limits 

Coon  Creek  NorVi  Tnbutary 
Approx»natBly  500  leet  upstream  ol  the  conflu- 
ence with  Coon  Oeek   

Approximately  2.1 7C  leet  upstream  ol  the  con- 
fluence with  Coon  Creek- _.._ 

Qxvi  Cnas*  Soutri  Tributarr 
Approxmately  0  7  mite  downstream  ol  Alliens 

corporate  bmits   _ 

Approxmately  1.000  feet  upstream  of  FM  1615.. 

Maps    svsMahla   lor   Inapaetlea    at   Henderson 

County  Courthouse  Annex.   3rd   Floor    Athens. 

TOXBS 

Senr]  comments  to  The  Honorable  Winston 
Reagan,  Henderson  (^ounly  Judge,  lsi  Floor. 
Henoerson  County  Courthouse.  Athens.  Texas 
75761 

Henderson  (city).  Rusk  County 

Dutch  Creek 

AI  confkience  wth  Shawnee  Oeek    

Approxmately    500    leel    upalraam    of    Stale 

Route  840  _ _ 

Shawnee  Creek: 
Approxmately  1  9  miies  downstream  of  conflu- 
ence of  Dutcf^  Oeek  — 

Approxmately  70  leel  upstream  <*  US  RoiMa 

Bromley  Creek  Tnbutary  1 
Al  downstream  corporate  limits 
Approxmately    1,100   teal  isslreani   ol   Slate 

Route  13  

Bromley  Creek 
Approxmately  500  leel  downstream  ol  dowrv 

stream  corporate  kmits - 

Approxmately  1  6  miles  upstream  ol  US.  Route 

HartJy  Creek 

Approxmately  500  leet  downstream  ol  South 
Evenside  Street   — 

Approxmately    1.400   leet    upstream   ol   State 

Route  64   

Maps  svaHatila  for  tnapeeHen  at  the  Oty  HaN. 

4JC  Aest  Mam  Street  Henderson  Texas 
Send  comments  to  The  Honorable  Tony  Woosler, 

Mayor  ol  the  City  ol  Henderson,  Rusk  Cowily, 

400    ^*^e«    Mam    Street    Henderson,    Texas 

75662 

Hutto  (city),  wmamson  County 

Cottonwood  Creak 

Approximalely  500  leel  duwiiseeem  ol  County 
Roule  132    - 

A;  downstream  side  ol  County  Route  136     

Mapa  avaHabia  tor  kwpecUon  at  the  Oty  Halt 

Hutto.  Texas 
Send  comments  to  The  Honorable  Ed  SchmidL 

Mayor  ol  the  City  ol  HuRa  Wilkamson  County, 

PC  Bo»  266  Hutto.  Texas  78634 

Johnaon  County  (unkicorporsted  areas) 

East  Butfaki  Creek 
At  confluence  o'  Unnamed  Stream 


•392 

•292 
•350 

•298 

•347 

•395 
•398 


•433 

•452 


•415 
•434 


•425 
•461 


•390 
•422 

•366 

•436 
•396 
•411 

■366 

•379 

•376 

•437 


•641 
•652 


Proposed  Base  (IOO-vear)  Flood 
Elevations — Continued 


Source  ol  fleodng  and  tocakon 


•714 


Al  downstream  sida  ol  County  Route  705 

McArteer  Creak. 

Al  confluence  witf  East  Buflak)  Creak 

Al  County  Route     

West  Buflate  Oeek 

Al  confluence  with  Easl  Bjttalc  Oeek   

Approamately  450  leet  downstream  o<  Coi»«y 

Club  Rosa    

Locketl  Branch 

ApproximaleN    i.2l»  laet   uostraam  *  conlki- 
ence  with  East  Butaio  Creek 

/^iproximateiy  0  84  mte  upstream  al  U.S.  Route 

Wtege  Creek 

Al  County  Route  714 

ApprcxImate^  790  leel  upstream  ol  the  oonft»> 

ence  ol  Strearr  vC-8 

Out  MiAar  Ceet 
Approxirnately  100  *eet  upstream  of  tfie  confkh 

erx:e  of  Hurs!  Creek  

Aoproxm3te^  200  feel  upspeem  ol  Inlarstaie 

Hcxrte  35V>  isootnixiundi  

Hwst  Creek 
Aporoxmalety  5C  leet  upsfeam  ol  the  conflu- 
ence with  Oun  MiUer  Creek     -. 

Approximately   400    leet    upstream   ol   County 
Route  532 
Bypasi  Oeek 

A)  confluence  with  CX*  Mine^   >ee*  

Approxmately   200   leel   downst-ea.-^   ol  Imer- 

stale  Route  35W  (northbourxj) _ 

Shannor  Creek 
Aporox»Tiale<y  1   rntie  upstream  ol  Slate  Route 


ti  Depth 
IT  feel 
above 
groand 
'Eleva 


(NGVD) 


1"4 


Approxmatetv  60  leel  upstream  ol  Atchison. 

Tooeka  S  Santa  Fe  Railway 

Stream  i^-^ 
App'o^mate^  'OC  teet  downstream  ol  Moun- 

tair-  VaJley  Estates  Cam 

Aooroxman»^   0  6   mile    upstream   ol  County 

Route  802  

Stream  tt-*4 
Al  the  conMuenct  wif-  Si'ean-  »'C-8 
Approxmately    75    leel    t«wreaie    ol    Coiaity 

Routs  802 : 

Willow  Creek. 
Approxmately    550    feet    upstream    ol    State 

Routs  '"4  westtxjuna  

Al  the  Atchison  Topeka  Santa  f e  Railway 

Bam  Buflak}  Creek  Tnbutsrt  A 

At  Ihe  confluence  war.  East  Bu«aic  Creak   

Approimaialy  0  76  iwte  upseeam  ol  the  cor*)- 

ence  with  East  Bultak)  Creek     .^ 

East  Buffalo  Creek  'txrta^  B 
A I  sie  confluence  wit^-  East  Bufiaic  Creek 
Approximately  0  58  rmle  jpsveam  ol  FM  3046 
South  Snamor  Creek 
Apo'OxmatBiy    C  '    rmte    upstream    of    County 

Route  920  fShaffsial  Roadi 
Approximately  i  mae  upetream  o«  County  Route 

920  IShafistal'  R083,  

tiyalhui  Oeek 
AoproximBlely  20  leel  downstream  of  the  con- 
fluence ol  Valley  Branch         

ApproxmaieN  5C  leel  oownslream  ol  FM  917 

HVana  Cmek  Tnbuta-y  A 

Al  confluence  wrth  Wainji  Oeek 

Al  oownstrsaiT.  siOe  o<  County  Route  528 — 

Watnt*  Creek  Tno.jta'v  B 

At  ctmfkjence  wim  Walnut  Oeek 

A!  interstate  Route  35W  ServK«  Road 

vanet  Brancti 

Al  Ihe  c-onfiuence  unth  Aamui  Oeek 

Acproxmaieiy   5C   leel  oownsaeem  of  County 

Routs  629  — 

k'a*Br  BrarKh  Tnbutart  A 

Al  the  confluence  won  vaitay  Brar>ch 

AoproximaieN    '  3    mti«*s    urstream   ol   Cour% 

Route  606  

King  Branch. 

Al  B>e  ocmliuonce  w^ir  /naiiji  >»»•       

Approximalely   i  1    nmas  upst'eam  ol  County 
Route  519 ^ 


••37 

•730 
*8a8 

•739 

•740 

•762 
•782 
•725 
•7S8 

•878 
•725 

•675 
•681 
•704 
•721 

•755 
•783 

•767 
•800 
•776 
••19 


•793 
•816 


•823 

•643 


•804 
•644 


•779 
•786 

•627 
■710 

••6S 
•7H 

•881 
••11 

•827 

•6S3 

•867 

•708 

•643 

•887 


1600 
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Proposed  Base  (IOO-vear)  Flood 
Elevatkdns— Continued 


So«rc«  0)  itoodng  md  location 


il  m*  County 

C\ttxjina, 


CourttxjuM.   Mam   trx) 
Taiat. 
Sand  unnntma  to  Tha  Honorabla  Wiyna  Bnd- 
wt.  Jdwon  County  Judga.  Jonnaon  County 
Courthouaa,  TMrd  Floor,  Mam  and  Manoaraon, 
Clabuma.  Tana  78031 

Jealwa  (cttyK  JoMiaon  County 

Ai  Lakaan  On*  and  Dam _ — 

A()()n»lfnala^  2.000  laat  i«alraam  o«  Lakaara 

Owa  and  Dam _ 

M^a  Kalatla  for  Inapaction  at  i»a  Oty  HaO, 

Joafua.  Taua. 
Sand  conwnani*  to  Tfta  Honoratila  Jonnraa  Par- 
nsty.    Mayor   o(   tha   City   of   Joalxia.   Jofinaon 
Cour^.  PO   Box  1109.  Joanua.  Taiaa  76058, 


r  (cny),  WWaiiiami  County 

Souiri  For*  0/  Bnattf  Cnt. 
Appronmalaly  7  SO  laat  downstream  ot  Soultv 

am  Pacilic  Railroad       

Acproximalaly  400  laat  upstraam  at  PM  2243 
Maw  Omul 
Aporonmataty  650   laat   upatiaam   ol    County 

Boota  273  

A^ioroximaiary  400  laat  upstream  d  South  Waat 

Dnve  

aicicit  nouM  Cnati  Tntxjti/y  t; 

Al  County  Route  27?     

A(jcroumata<y    1  70O    leet    uoetream   cH   U.S 

Route  183  _ _, 

0lcicit  Houf  Cnti  Tnbumry  ^ 
Aporoiimateiy    50    taal    downatraam    ot    U.S. 

Route  1M       

A(>oro>imatety  1  550  laat  upatraam  ot  EmartM 

isle  Dnve      ._ _.. 

M^a  avaHaMa  for  Mapactton  at  ma  City  Had, 
Laander.  Teias. 

Send  comments  to  The  MonoraOie  Pal  Bivson, 
Mayor  ot  the  Dty  of  LeerxMr  Williamaon 
County,  PO    Box  319,  Laander    Texaa  78641. 

Madlaon  County  (unhworporatad  araaa) 
Havtac^  flrvar 

Ai  dowrwream  County  txjundary 

At  upatraam  County  Dnundary  _ 

Mapa  a » enable   lor  mapacHon  al  Itia  County 

Courttyxiaa.  MadiaonviUa.  Texas, 

Send  comments  to  The  Honorable  James  R  PWa. 
Madiaon  County  Judge,  ill  North  Commarea. 
MadoonviMa.  Texas  77864, 


MMIaf^  County  (unliKor pur aled  araaa) 
lAcUni  Draw 

0  8  mae  donmatream  ol  County  Route  120 

Acproumetely  0  9  mUe  upatraam  ol  oorporala 

imits  ol  Qty  ot  Midland         , 

J1  Ortw 
Approximately  1  200  leet  upcBeam  ol  Loop  250 

Downstream  side  ol  FM  178« 

5<raam«DI 

Al  confluence  oith  Midland  Draw „ 

Approximately  500  leet  upatraam  ol  FM  15t  

Strarnn  MDiA 
Approximately  S50  teat  upstream  ol  conHuanca 

with  Stream  MD1  _         

Al  downatraam  side  ol  U  S  Route  80 

Straam  UD3 

Al  confluence  with  Midlarv)  Draw ...__._...._ _ 

Approiimeiely    l.i00    laal   upaMam  of   Fair- 
ground Road     _ __._. 

iMone/iana  Draw 
Approximately  2  1  milea  downslraam  ol  County 

Route  1160  _ -.,. 

Approiimaieiy   0  8   mM   upatraam   ot   Tomrar 
Road      


#  Depth 
m  laat 


ground. 
'Etavp- 


(NGVO) 


'806 

•817 


•955 
•974 


•962 
•978 
•971 

*i,ooe 

•971 

•1.019 


•240 
•271 


•2.691 

•2.834 

'2.836 
•2.896 

•2,723 

•2.739 

•2.742 
•2414 

•2,749 

•2.786 

•2.694 
•2.754 


Proposed  Base  (i  00- year)  Flood 
Elevations— Continued 


Proposed  Base  (1  00- year)  Flood 
Elevations— Continued 


Source  ot  Roodkig  and  tocabon 


#Dapm 
In  laat 
above 

ground 
^Eleva- 
tion m 
feat 
(NGVD) 


Mapa  avallaMa  lor  Inapaetton   at  the  County 

Extension  BuiidinQ.  East  H,gn«iay  80    Midland, 
Texaa 

Sand    commenis    Ic  Mr    WR     HarraH    Midland 

Coun^    Engineer  PO     Boa    1070.    Midland, 
Texaa  79702. 

MWand  (cItyL  Midland  County 

UiOlana  Draw 

Al  upstream  side  ol  U  S  Route  80 

Approxlmale^  0  8  mile  upstreem  ol  upstream 

corporaie  limits  

JU  Draw 

Al  contiuerve  with  Midland  Drew 

Approximaieiy  1.200  leet  upetream  ol  Loop  250 
S»»*rTi  wri 

Aoproxlmate^  500  leei  upstream  ol  FM  158  

700   leet   upstream   ol   conltuenca  ol  Stream 

M01A         

Stream  kilDfA 

Al  conltuence  with  Stream  MD1 — — 

1.600  leei  upstream  ol  US  Route  80 

Str«aw  Kt03 

At  conlluence  with  Midland  Draw — -.....-.. 

60C  teei  upstream  ot  North  "I"  SIraal- 

Slream  f-tC^' 

Approximaieiy    1,200   laal    upatraam   ot    Fair- 
ground Road - -.. 

850  leet  jpslream  ol  Lee  Street  

Mapa  avaNaPla  lor  mepectkxi  at  Ctty  HalL  300 

North  torean  Midtapd.  '^exas 
Send     comments     10     The     HonoratMe     Carroll 

Thomat,  Mayor  ol  the  City  at  Midland.  Midland 

County,  P.O.  Bon  1152.  MxJIand.  Texas  79702. 

Parker  County  (unincorporated  araaa) 

Ciaar  Fork   Tnnry  River 

Aporoxlmal»^  0  4   mile  downstream  ol  conllu- 
eoce  with  Stream  CFWP-1   

Approximetaly    1.2   mHea  upstream  ol   Croam 

Road         

Squaw  Craa* 

Al  the  sonlluence  wtir^  Clear  ForV  Tnnrty  River 

Approximaieiy  3  4  mM  upstream  ol  contkience 

with  Clear  For*  Tnnity  Rrver 

Brazos  frw 

AI  downstream  County  Doundary 

Approximaiety    i  OOC   leet  downstream  ot  up- 
stream County  txjundary    

Mapa  avaHabte   for   mepectton   at   the   County 

Courthouse    i  Cxxirtriouae  Soua/e,  (^eatherlord. 

Texas. 
Sand  comments  lo  The  Honorable  Hams  Wor- 

chester,   Parker   C.ounfy   Judge    Parker   County 

Courthouae,  i  Courthouse  Squaie   vVeattHjrtord, 

Texas  76086 

Round  Rock  (dtyL  WWIamaon  and  Trsvia 
Countlaa 

Bnjtrry  Crvek 

Al  County  Route  t22  Dndge  

Approximately  325  feet  upstream  at  confluetKa 

ot  Dry  Fort 

Chandlar  BrarKtt 
Approximaieiy  300  leal  dowmtraam  ot  Union 

Pacilic  Railroad 

Approximately  300  leet  upstream  ol  InMratata 

Route  35  Bndge  (Southbound 

Oiano^ar  Bra/Kfi  Tntulary  f 

Al  confluence  with  Chandler  Branct) 

Approximately  i  4O0  leei  upstream  ot  Chandtar 

Road         .  

Dyar  Brancn 

Al  confluence  with  Brushy  Creek „..«. 

Al  upstreem  tide  ol  Gattis  School  Road.- 

Dry  BrarKA 

AI  confluence  with  Dyer  Brancn  ...._ _ 

Approxirriaieiy   675   laal   upatraam   ot   QaWa 

School  Road   - 

Ory  Brarvfi  Tntiulanr  1 
Al  confluence  with  Dry  Brancli. 


•2,752 

•2,833 

•2.766 
•2.836 

•2,739 

'2,7*2 

•2,742 

•2.827 

•2,767 
•2.789 


•2,786 

•2,771 


•823 
•859 
•840 
•840 
•713 
•773 


•641 
•748 

•643 

•743 

•739 

•768 

•661 
•731 

•661 

•72S 

680 


Source  ol  flooding  and  location 


Approximately  200  laat  upstream  ot  Williams 

Drive — - " — — 

Latia  Crmk: 
At  conlkjanea  with  Brushy  Creak 
Approximately  700  leal  upstream  ol  confluence 

ol  Ratun  Creak - 

Lake  Craati  Trjbutaiy  1: 

At  conlluence  with  Lake  Creak -_ 

Approximaieiy  1.350  laet  upstream  ot  Fronliar 

Trail    - 

Ranart  Craek  Tntutary  1 
Approximaieiy  750  leet  downstream  ol  Ouanah 

Dnve  - -• 

Approximately  100  laal  upstream  ol  UMon  Pa- 
cific Railroad — 

Ortiort  Brarvft. 

At  conltuence  with  Brushy  Creak — 

ApproxirTutaly  600  leet  upstream  ol  FM  3406 

(Old  Settlers  Boulevard - — 

Mapa  avaHabla  for  tnapacUon  si  City  Kail.  221 

East  Main  Street.  Round  Rock,  Texas. 
Send  comments  to  The  Honorable  Mike  Robin- 
son, Mayor  ol  the  City  of  Hound  Roc*.  Wiharrv 
son  and  Travis  Counties.  221  East  Mam  Street 
Round  Rock,  Texas  78664 


Ruak  County  (untncorporatad  araaa) 

Stiawrva  Craek 

Al  confluence  with  Bromley  Creek  __ 

Approximately  68  mile  upstream  ot  FM  3310 

Bromley  Crae*: 

At  confluence  with  Shawnee  Creek 

Approximately    900    teat    upstream    ol    Slate 

Route  13 

Dulcti  Creak: 
Aptxoximateiy   9  mile  upstream  ol  confluence 

with  Sahwnee  Creek - 

Approximately   1.29  rnile*  upstream  ol  Statra 

Route  840  — 

Adaway  Craek: 
Approximately  1  150  leet  above  confluence  with 

Mill  Creek - 

Approximately  75  leet  upstream  ol  Dam - 

TaykJr  Branch: 
Aproximateiy    9  mile  upstream  ol  confluence 

with  Martm  Creek _ - 

Approximataly  50  leet  upstream  ol  Doc  Young 

Dam 

f«>ilor  Branch  Tributary  1: 
Al  confluence  wtth  Taylor  Branch. 
Approximately  55  mila  upstream  ol  State  High- 
way 53 - 

Hartty  Craek: 

At  confluence  with  Bromtey  Creek ._. 

Approximately  800  leet  upstream  ol  FM  323 

Bromley  Craek  Tnbutary  1: 

Ai  confluence  with  Bromley  Creek  _ 

Approximately  730  leet   upetream  ol  Asphalt 

Dnve,,.. 

Mapa  avaHatila  lor  Inapaetlen  at  Vw  Ruak 
County  CourtNMiaa,  IIS  Nortti  Main,  Handar- 
aon,  Texaa. 
Send  comments  to  The  Honorable  Sandra 
Hodges,  Rusk  Country  Judge,  115  North  Mam, 
Rusk  County  Courthouse,  Henderson,  Texas 
7S6S2. 

Sunrlaa  Beach  VWaaga  (dty),  Uano  County 

Lake  LynOon  B»nea  Johnson  (Colorado  River): 

At  Shady  Side  Lane 

Al  Cottonwood  Drive  exterxled 

Mape  a  aMahla  for  mapactlon  at  the  Oty  HaH. 

31 1  Sunnaa  Dnve,  Sunnse  Beach,  Texas. 
Send  eommenta  to  The  Honorable  Edward  Houy. 

Mayor  ol  the  City  ol  Sunnaa  Beech  Village. 

Uano    County.    311     Sunnaa    Dnve,    Survlse 

Beach,  Texaa  78643 


•772 
•669 
•754 
•709 
•775 

•766 
•798 
•685 

•752 


•356 
•387 

•359 

•397 

•409 
•422 


•372 
•458 


•269 

•305 

•284 

•340 

•370 
•443 

'381 

•411 


•830 
•832 


Proposed  Base  (ioo-year)  Flood 
Elevatioms— Continued 


Seurca  ol  Hoodmg  and  location 


Tom  Qraan  Caumy  (wilnoorponlad  araaa) 

Concho  Rnter 
ApproxVTataly    11    miea   downalreain   ol   FM 

1692 

Most  upahaam  coipatala  NmilB  at  CHy  a<  San 

Angelo .._ 

Red  Creek: 

Al  confluence  a«P>  Oonehe  Rtaar 

Approximately  1.5  rnlas  upatraam  ol  Pipakna 

Road 

Red  Craek  Titiutmy  t. 

At  confluence  wIVi  Red  River .._ __ 

ApproadmalBly   15   mtoa   upatraam   ol   Aban- 
doned Rafcoad - 

Rea  Creek  Trtxjiary  2: 

At  confluence  wim  ftad  Creak 

Approximataly  2,0  miaa  t^M^aam  tJt  confluanca 

with  Red  Cra^ _ 

Red  Craek  Trbulmy  4. 

At  confluence  with  Red  Oeek 

ApproximaW;  04  mia  upatraam  et 
Road..- 


#Deplh 
m  leet 
above 
ground 
^Eleva- 
txjn  in 
leet 
(NGVD) 


North  Concho  Rtyar 
Al  the  upalraai*  aMa  el  the  OC  Fiehar  Dam 
Appronmataly  1.7  nalea  «<iaMam  ol  Carlsbad 
Loop 

Lake  Creek: 
At  Cowley  Lane 


Approximately  1  iMle  upaaaaia  ol  Hmivp  Road. 
West  For*  Ulm  Crwmk: 

Al  confluence  mttx  lake  Craek _... 

Approximately  06  mUe  upstream  ol   Robbns 

Road 

Grap  Creek  Omar 

At  confluence  with  North  Concho  River 

Approximately  700  leet  t<>stream  ot  Wren  Road. 
Grape  Creek 

Al  confluence  wllh  Itorth  Concho  River 

Approximataly   1.3   mlas   upstream  ol  Grape 

Creek  Road _ -._ 

Stream  NO- 1: 

At  confluerice  with  Norti  Concho  River 

Approximately  0  8  mile  upstream  ol  8th  Street .  . 
South  Concho  Rr^er 

0  5  rrale  downstream  ol  U  S  Routes  87  and 
277  at  San  Angelo  corporate  Umits 

ApproximaMly  23.  m*m  makuaiii  ol  oM  U.S. 

Route  277 

Pecan  Creek: 

Al  confluanca  iMth  South  Concho  Riuar 

Approximately  15  mHes  upstream  ol  US  Route 

Red  Creek  Sftit 
Al  confluarwe  with  Red  Creek 
At  ttw  divergence  Irom  Red  Creek 
Stream  SCR-3 

Al  confluance  with  South  Concho  Rivar 

Approxmwtaly  0  7  mUe  upstream  of  confluence 

with  South  Concho  Rnror 

Stream  SCR-4: 

Al  confluence  unth  Scuth  Concho  River 

Approximataly  1.1  laPaa  valraam  ot  conftuanoa 

with  South  Conctw  Rinar 

Stream  SCR-S 

Al  conlluence  with  South  Concho  River 

Approximately  0  6  mile  upstream  ol  Ford  Street . 
Middle  Concho  Rrver 
Approximately   0  5   rmle   downstream  ol  Twin 

Buttes  Dam 

/^pnmmately  0  6  mUe  upstream  ol  confluance 

ol  Brushy  Creek 

Spmg  Creek 
At  Twin  Buttes  Reservoir  Dam 
Appronmalely  15  milea  upspaam  at  conttanca  i 

ol  Stream  SCI 

Scmnf  Creek  Trtxitary  1  , 

Al  confluence  with  Spnng  Creek i 

Approximately  ISO  leei  upatrawa  at  LLS.  Route 

67 _ 

Dove  Creek: 

Al  confluence  «Mh  Spnng  Oaak 

Al  point  approximataly  698  tlPl  MpNWHl  Ol 
County  boundary       - - 


•1.701 
•1,799 
•1.751 

•Z087 

•1J79 

•1,997 

•1,898 

•1,937 

•1.940 

•2.015 

•1938 

•2,01 1 

•1.916 
'2J05C 

•1.923 

•1.995 

•1«» 

•1,987 

•1,961 
•2.020 

1,990 

•2072 

•1.823 
•2,060 
•1,883 
■1J61 

•1S70 

•ijai 

•2.031 

•2.050 

•2,032 

•2085 

•2.035 
•2.123 

"1.881 
•^001 

•1.959 
•2.034 
•2.013 
•a037 
•1.964 
•2.115 


Proposed  Base  (100-year)  Flood 
EixvATiONS— Continued 


Source  ol  flooding  and  KtcaOon 


StraamOC-t 

Al  confluance  with  Dove  Creek     ., 

Approximately  200  feet  upstream  ol  FM  233S  . 

Stream  OC-^ 

At  confluence  wWi  Dove  Ovak 

Approxtrrately  1 75  leet  upstream  a*  FM  2235 .. 

Dove  Crae*  Spkt  1 

Al  confluance  with  Spnng  Creek 

Al  the  divergence  from  Dove  Creek „ 

Dove  Creak  Splits 
At  confluence  wtlh  Spring  Craek . 


At  (*»organce  from  Dove  Creek 

at  the  PuMie 
Ha«h  Building.  2  City  HaV  Plaia.  San  Angela, 
Texas. 
Sand  commante  to  The  Honorable  Ratsert  Poal 
Tom  Ckeen  County  Jh«s<.  112  Weal  Oe— a 
gard.  San  Angelo.  Texas  78902. 

WlWamaon  Caumy  fanasaorporaaea  araaa) 

Brushy  Creak 
Approximately  1,2  milea  downstream  of  County 

Route  456 

Approximately  1.025  leet  upstream  ol  C^ouMy 

Route  278  

Coaaimooa  Creak 

At  confluence  with  Brushy  Creek _. — 

Approximaialy  1,800  laet  upstream  of  County 

Route  1 36 

tUcNuttCraat 

At  confluence  vw^  Bivfl^  Oaak — 

ApproximaMh'  1.7^  'ael  upsaaam  of  County 

Route  117 _. 

Chandler  Bmncfi 

Al  confluence  with  Brushy  Creak _ 

Approximately  1  18  mtes  upstream  ol  George- 
town Railroad    ._ .,  - - 

Cfiandler  Bmnch  Trimtary  t 
iMvnmmalaly  900  laat  upaPaan  ol  ChandMr 
Road — _ ____ 


#Depth 
m  teei 
above 
grourxl 
'Eleva- 
tion m 
leet 
(NGVD) 


•1J81 
•2.013 


•1,995 

•2.028 


•1,972 
•1.980 


•1.968 
•1.970 


Approximately  0.75  me  upaMan  ol  ChandMr 

Road. 

Dyer  Brand! 
Approximately  1 00  feel  downstream  ot  Missoun- 


m8e   upstream  ol   GadSs 


adSs] 


Kansas-Texas  Rsiroad 
AppraximatBly   0  83 

School  Road  

Dry  Branch 
Approximately  50  leet  downstream  ol  Missoun- 

Kansas-Texaa  Halkiail — , 1 

Approximately    0  SO    mle    upstream    ol    Gatka  i 

School  Road _ 

Dry  Branch  Tnbutary  1. 
k«iK>iama\e>f    760    teal    upaiream   ol    Logan 

Dnve  - - - 1 

Approximataly   l.tSO  teal  apaaaam  ol  GaBia 

School  Road  

Lake  Creek 

At  confluerK«  with  Bruahy  Creek 

Approximately   1,200  leet   upstream   of   Deer- 

taraok  Trail 

Ls*«  Cnaeir  r>*u*air  >■ 
Approximately  1.125  leet  upstream  ot  Frontier 

Approximately  0.53  mUe  upstream  i>l  Fronbar 

Trail     .- - 

Rattan  Creek  Tnbutary  1 

Al  the  confluence  wtth  Rattan  Creak _ 

Approximaiety  OS  mUe  upaliaain  of  Union  PacH- 

c  Railroad  - 

Davis  Spnng  Branch 

Al  the  confluence  with  Lake  Creak— 

Approximately  1  3  miles  upstream  ol  FM  £20 

Lake  Creek  Tnbutary  2 

Al  the  confluence  wllh  Lake  Creek 

Approximately   50  faal   i<)Straam  ol  SpAway 

Dnve  _..._ — .—_ 

O^ion  Branch: 

Approximaietr  600  teei  upstream  ol  FM  3406  _.. 

Approximately  0  71  mte  upstream  of  FV  3406.  .J 
Sot*  Brushy  Creak  1 

At  the  confluence  with  Brushy  Creek    1 


•492 
•1.000 
•567 
•657 
•630 
•692 
•643 
•774 

•766 
•782 

'691 

•788 

•868 
•741 

•667 
•724 
•869 
•964 

•773 

•789 

•755 

•610 

•790 
•851 

•974 

•908 

•752 

•756 

•784 


Proposed  Base  (ioo-year)  Flood 
Elevatioms— Continued 


Source  ol  flooitng  and  locakor 


#Depth 


ground 
'Eieva- 

tKjn  m 

leet 

(NGVD) 


Al  the  corrfluence  ol  Ckict  Oee»  and  Buttercup 

Creek,. 

Buttercup  Craak 

Al  the  conlluence  with  South  Brushy  Oeek — j 

Approxinately     6    mile    upstrearK    cH    County 

Route  162  

Ouck  Creak 

Al  the  confluence  with  South  Brushy  Creek  

Approxmotely  0  49  mie  upstream  of  Pnza  Oaks 

Drwa   - _ 

Ckjc*  Greet  Trtufry  1 
Approximetely    5  m4e  upstream  ol  tha  conDu. 

erwe  wrth  CKic*  Creek      __ 

Approximately  i  42  rnies  i«>alreaai  al  tha  con- 
fluence wiB>  Ckjck  Craek 

Soanar:  Oak  Creek 

Al  ttie  confluence  with  B'-j8h>  Creek  — 

Approxmateiy  990  leei  ups»eam  ol  Dons  Lane- 
Bkxk  hkHoa  Creak 

At  the  confluence  w#i  Bruahy  Creek 

Approiimeta^  0  80  rate  upatraam  ol  County 

Route  27B . 

Bkx*  ^iouae  Creek  ''^abutar}  1 

Al  aw  confluence  with  Btock  House  Creek  , 

Al  the  Sautt>en-  Pacific  Railroao        

Bkxk  House  Creek  Trtutary  2 

Al  the  confluence  with  Block  Houae  Creek 

Al  the  J  S  Route  183 

Maaoe  Creek 

Al  the  confluence  with  Brushy  Creek 

Approximately    50    leal    i«atraam    ot 
Route  27g _.._ 


County 


SouUi  Fork  <y  Bnjshy  Cnee* 

Al  the  confluence  with  Brusri>  Creek 

Approximaieiy  1  08  nales  upstream  ol  FM  2243... 
Svi  Gebnet  River 
App'onmataly  0  45  mM  downsveam  ol  down- 

akeam  County  bounder  

Approximetefy    lOO   leei   downstream   ol   Paik 

Road    .  - - - 

Norrt!  For*  San  Saonel  River 
Approximaieiy  90C  laet  apakeaie  ol  oonixenee 

of  Mode  Fork  San  oaprw  Rhw 
Approiimetoiy  1  2  miles  upstreem  of  the  corMa- 
eoc«  ol  North  Fork  San  G^mei  l*»er  Tribu- 
tary '    _ _ 

IVi/Ks  Creek  Tnbutary  I 
Al  the  confluence  with  Wilks  Creek 
Approximaialy  0-S2  mee  i«)etraair  ol  Oak  Street.., 
earry.  Creek: 
Al  the  coofluanoe  w«h  the  San  Gabn«  Rwar  — 
AcpK>xlmate^  i  3  irxles  upstrearr^  ol  the  conAu. 

•oce  of  Cowan  Oee*  -, 

6any  Creek  Tnbutary  '  / 

Al  ««e  confluerwe  with  Berry  Creak ^ 

Approximately   0  54    miie    upe-reem    ol    Logan 

Hoac - 

Pecan  Branch 
At  ttie  coelluenea  wWi  •»  San  Gaivial  Rliwr  — 
ApproiimaWy    1  aoc    loei    upsaaam   a*    La 

Paioma-  - - 

Pecan  Branch  Tnbutary  1 

At  the  confluence  t0ti  Pecar  BrancA. 

Approximately  425  leet  upstream  ot  Saquoa 

Tia*  Eaai - 

Smith  Branch 
At  Bie  confluence  with  the  Sa"  Gatmei  Rivor 
ApproximateN  1  150  leet  upstream  o"  FM  "lec 
IVssT  Ty*  at  Smth  Branch 

At  the  coiifluer>c«  with  Smith  Branefv 

Approximately  C  44   mUe  i4»tream  ol  SarvK:a 

Roao  to  Interstate  Route  35 

South  For*  Sa"  Sabner  River 
Afproxi-Tiateiy   150  teei  upstreao:  ol  Intersiale 

Route  36  Southbound     .      -       -      — 
Afproximately  2  1 7  m«es  upsheai'  o'  FM  1 869 
Middte  For*  San  Gabne!  River 
Apfvoiimateiy  C  83  miie  upsl'sam  ol  the  conflu- 
ence Wllh  the  San  Gabnel  Rr»ar 

A«»«)iimately  1 5  6  miles  upstream  o'  the  COr>- 

fijeoce  with  the  Sa"  Gatnei  River 

Joaatxia  Creek 
At  the  downstraerr  County  boundary. 


Approximately  3  0  rmles  upstream  ol  FM  1105.. 


•648 
•849 
•938 
•649 

•903 

•944 

•795 
•IjOOl 

•808 

•1.017 

•900 

•968. 

•917 
•87t 

•886 

•1,015 

•833 

•1.013 

•418 

'BTt 

"682 

•722 

•S26 
•Sfel 

•638 

•821 

•700 

'ita 


•777 

•796 


•662 

•756 


•717 
•785 


•722 
•1J01 


•714 
•1.007 

•523 

•730 
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Proposed  Base  (i 00- year)  Flood 
Elevations — Continued 


SoiTce  o<  'tooding  ind  location 


fOwm 

m  tMt 
•t>ov« 

grourd 
'Elns- 

ton  m 
i«M 

(NGVO) 


Long  Brancfi 

At  Hi«  confluofXM  iMTi  Doo»ho«  Cra** 

Adorannatatv    2  3   mtM  i4>stmn<  ol  County 

Hou««  X)i  

SladoCnuk 

Ai  lh«  iJo»wwtr««ni  Counly  txxjrxj^ry        - 

At  iha  conAuw<ca  o«  Nodti  tnd  South  SttKto 

Cf»*i»    

South  S^a))o  Ol*. 
At  »w  con)lu«nc«  xth  Salado  Craok 
AfiprannaMly     I  2    mda*    upstraam    o<    Mar 

st™«< 

Nonri  Siaao  Crt*. 

Ai  Vw  confluanca  ««i  Salado  Craak 

AppcOMmilaty  4  nlaa  up«»eani  o«  Iha  coHki- 
•rva  OTlh  Stfado  Oaak 
Tartar  ftancrt 
AI  ttw  confluenca  with  South  Salado  Creek 
AI  the  dowratraam  Mda  of  County  Route  229 
Norm  For*  San  Oibnal  fftvar  Tntuary  ' 
Ajjpixxumataty  300  taol  upatraam  o<  the  conflu- 

anca  with  the  North  Forti  San  Gatmel  River 
Aporoxmataty  0  T3  maa  upstream  at  Booty  t 

Croaamg  Road 

ttusmne  Cna* 
Aporoxvnalaly  0  4  rnka  upstream  o<  Easttxxxid 

U  S  Highway  79  (Cartos  Parlier  LcxxD  -  - 

Appnwmalaty  0  S4  mf  upstream  o<  U  S  High- 
way 79 
Suf  arancA 
Appronrwtety  1 50  feet  upatraam  o<  ^4o«1tl  Drlv* 
Approumataty    I  700   leet   upstream   o<   North 
Dnva 
f>t*oai)  L»k»  Oraw 
Approximatety  750  laet  upstream  ol  U  S   Migfv 

way  79 

Appronmately  06  imta  upstream  ot  US.  High- 
way 79 

M^a  ivaWaWs  tar  Inapactton  ai  ttw  WUhamsort 

County  Courtfxxisa.  Georgetown.  Taias. 
Sand  laynmants  10  The  Morxjrabie  Don  Wilson, 
W*amaon    Couity     Judge      PO      Box     943, 
Georgetown.  Texas  70627 


VERMONT 


Corinth  (toaml,  Oranga  Cotmty 

Wa/ta  Rivar 

Appronmately  200  teet  downstream  of  down- 
ttraam  corporate  krrats  -.. 

Approxanataly    ISO    leet    downstream   ol    up- 
stream corporate  limtts  - 

Tabor  Brancfi 

AI  confluerxje  with  Waits  River 

At  upstream  corporate  lamts _ 

Mapa    avaiatila    tar   Inapactlon    at    Ihe    Town 

Otlica,  ConnOi,  Vermont. 
Sorx)  comn writs  lo  Mr   John  Learmonth,  Corinth 

Town   Cterli,    Orange   County,    P.O.    Box    161, 

Conntti,  Varmoni  05039 


Qroton  (toamV  Caledonia  County 

WWVmS    n/V^W 

Approximately  1  4  mies  downstream  of  Town 
Highway  32 
Approxmataly  2  16  mlas  upsveam  of  oonfhianoa 

of  South  Branch  We*  Rivet    

South  Branch  We*a  Rivar 
Ai  confkjanca  with  Wela  Rivar 
Approximatety  60  leet  upstraam  of  conlluenca 

of  Haaih  Brook - — -.... 

My#iarwic/i  Wata  ftnar 

At  oonfluanca  with  Wats  River  ..._ 

Approxxnalaly  100  taat  upalraam  of  U  S.  Route 

302  - - 

Aaananarooit 

AI  txinauanca  wth  WeNs  Rwer _ — ».»_.— 

Aporojumalaty    1.76S  taat   upstraam  cH  Toam 

Highway  32 - - 

Haalh  Brxxa. 
At  coAjanca  w«h  South  Branch  Weta  River 
Approxmataly  60  laal  upstraam  of  Town  ^«gh- 


•549 
•643 
•712 
•633 
•633 
•1.004 
•833 
•912 
•960 

•i.ooe 

•705 
•810 

•538 
•550 
•584 
•588 

•561 
•574 


•621 
*820 


•660 
•713 


•741 

•1.052 
•681 

•1.267 
•820 
•837 
•750 
•750 

•1.265 

•1.267 


Proposed  Base  (ioqyeari  Flood 
Elevations— Continued 


Source  ol  floodirtg  and  location 


Mapa    available    lor    inspection    at    '.r^e    Town 

Otfica.  Gfoion.  vef-rx^.n 
Send  comments  m  Ms    ia»  Lwnrvs    ^oion  Town 

Clen>.    'Caledonia    ^<xjrry     fi .'  '^     2.    Box    3, 

Grolon.  ver'nont  05O46 


Topaham  (townL  Orange  County 

l*a*j  FInvr 

Al  downslT«em  acn)Ofate  limits         

Apcroijmaieiy    9  i^e  upstream  o<  Stale  Route 

25  

Taeor  Brancn 

AI  downstream  corporata  Imttl „.„.,._«——. 

A^)prT)Ilr^le^    2*0    teet    upstreem   ot   domin- 

sueam  corporate  limits     — 

Mapa    avaMabla    lor    Inapactlon    at    the    Town 

OttKe  West  ^oosfiar'    wer-^vri 
Send  comments  to  Ms    Ruif  Mcf^son    ''c"'*inam 

Town  CierV   Oanqe  C:,-X:nt>    'jwn  LUice.  i^esl 

Topsnam,  Vermont  O50*j6 


#Depth 
tn  leet 
above 
groufxl. 
'Eleva- 
tion m 
leet 
(NGVD) 


Vamor  (town),  Windham  County 

ComectJCijt  River 

AI  Ihe  aownstieam  conxxate  units _ 

Al  the  upstream  corporate  limits     „ 

MaiM  avaUatHa  tor  inspection  at  Iha  Town 
Ottice.  Vernon   ',  ef^-xx^t 

Send  comments  lo  Mt  Walter  Zaiuznv.  ChairTnan 
Of  the  Town  ol  vertxjo  Board  ol  Selectmen, 
Windham  County,  P  O.  Box  116.  Vernor..  Ver- 
mont 05354 


»reST  VIRGINIA 


Bavarty  (town),  Randolph  Counly 

Tygan  yailey  "/vev 

Al  downst/eam  coft>cra'e  iimiti 

At  upstream  corooralti  umits. 

Maps  avattat>la  lor  Mapectlon  at  tha  Town  Ha«, 

Colletta  Sl/eet  E»ter«ioo.  Beverly.  West  Virgirv 

la 
Send  comments  to  Trie  Honoratjie  John  McGee. 

Mayor    ol    the     'c-wn    o(    Beverly.    Randolph 

Coun^,  Town  Hall.  P  0   Box  266.  Bevarly.  Weal 

Vrgvxa  26253. 

Qauley  Bridge  {town).  Fayette  County 

Kanawts  ^ivw 
Approiimatetv     5    mtie   downs^'eam   ot   confH>- 

erKe  wrth  ^4ew  n-ver  arxl  Geuley  River 

At  conliuence  wtn  New  River  afvl  Gauley  River 
Mew  Rtver 
At  contiuerxre  witti  Kanewi^a  River  arxj  Gauley 

Rivor  

Approximaieiv   1   mile  upstream  o(  conliuence 

with  >'an3wr\a  Rivar «.-...- 

GauHn  ^'vw 

AI  coolkjence  with  Kanawtia  Rivar 

Apcoxtmaiety    7   mile   upstream  ot  CONRAIL 

BriOqe  

Mapa  avaHaeW  lor  Inapactlon  si  me  T^wn  vtaJL 

Gau«y  Bfdge  West  ^trgin,a 
Send     comments     lo     The     nonoraoie     Charles 
Keenan.  Wayor  ol  It^  Town  ol  Gautey  Bridge, 
Favetie  County    Town   -ail    Boi   490.   Gauley 
BrxJge,  West  Virginia  250es 

Kayaar  (city).  Mineral  County 
Nonh  Brarcr:  of  Potomac  f^iver 
ApproumalBiy  580  leer  cxjwnst/aam  ol  conliu- 
ence with  New  Creek     

Aporox>mate^    6  40C    leet    upalraam   tH    U.S. 

Route  220  

Naw  Creak 
Approximately  560  leei  downstream  ol  Chessie 

System  Snoge  

ApproximateN  i  926  leet  upstream  ol  Unnamed 
Street  Bnoge _ - 


•819 

•1,005 

•713 

•716 


•209 
•229 


•1,944 
•1.949 


•663 

■665 


•665 
•667 
•665 
•669 


•793 
•828 

•800 
•828 


Proposed  Base  {100-year)  Fl(X)d 
Elevations— Continued 


Source  ot  flooding  and  location 


CDepth 
»t  leet 
above 
ground 
'Eleva- 
tion in 
leet 
(NOVO) 


Mapa  avalla<>ta  for  Inapactlon  al  Ms  Penny 
Sanders  Office.  City  Clerii.  in  North  Davts 
Sueet.  Keyser  Weal  Virginia 

Send  comments  to  The  Honorable  Glen  Ryan. 
Mayor  ot  Ihe  Crty  of  Keyser.  Mineral  County, 
P  O  Box  70,  Keyser  West  Virginia  26726 

Nicholaa  County  (unlocorporatad  araaa) 

Bach  River 
Approximately  570  feet  above  conttuenca  ot  Big 

Run   - 

Approximately   17  miles  upstream  ot  County 

Route  1-10 - 

Beta  Creek 

At  contkienca  with  Twentymile  Creek _ 

Approximately   970   leet   upstream   ot  County 

Highway  2-7 _ — ■. 

Open  Fork. 

Al  confluence  with  Bells  Cree* 

Approximately  0  6  mile  upstream  of  conttuenca 

ol  Williams  Hollow 

Twentymle  Creek 

Al  confluence  with  Gauley  Rivar -.. 

Approximately    400   leet    upstream   of   Courtly 

Highway  20-21 

Ctierry  River 
Approximately  2  0  nmlea  downstream  ol  State 

Highways  20  arxl  150 

Al  downstream  corporate  limits  tor  Crty  of  Rich- 
wood    — • 

Laurel  Creek: 

Al  coofluerx»  with  Cherry  River  

Approximately  1.050  teet  upstream  o(  Counly 

Highway  39-14 

Mapa  avaHabta  lor  Inapactlon  at  ttie  CkHjnty 
Commissioners  CWice.  County  Courthouse,  70O 
Mam  Street,  Summersville.  West  Virginia. 
Send  comments  to  Mr  Lloyd  Paxton,  President  of 
the  Nicholas  County  Commission.  700  Mam 
Street,  Summersville.  West  Virginia  26651. 


•1.071 
•1.263 
•700 
•837 
•726 
•898 
•678 
•700 

•1,963 
•2.159 
•2,117 
•2,178 


Randolph  County  (unlncorporatad  araaa) 

Tygarl  Valley  Rrver 

Approximatety  1  5  mUes  downstream  ot  conflu- 
ence  ot  Leading  Creek 

Approximaiely   1  7   miles  upstream  ot  County 

Route  39 - 

Laadng  Creek: 

Al  confluence  with  Tygarl  Valley  River 

Approximatety    9  mile  upstream  ot  confluence 

ot  Pearcy  Run 

Cul-Otl  Canal: 

At  confluence  with  Tygan  Valley  River  

At  divergence  from  Tygan  Valley  River      

Mapa  avattabia  tor  kiapoctton  at   the  County 

Assessor's  Olfica.  County  Annex  Building.  Ran- 
dolph Street  ElKms,  West  Virginia. 
Send  comments  to  Mr   Jim  Bennett  President  ol 

the   Randolph.   County  Commission,   Box   368. 

Elkins,  West  Virginia  26241 

RIchwood  (dty),  Ntchotaa  County 

Cherry  River 
Approximately 

Road  13 

At  confluence  of  North  Fork  of  Cherry  River 

and  South  Fork  of  Cherry  River 

I*3rth  Fork  ot  Cherry  Rivar 

At  confluence  with  Oarry  Rivar  .._ — 

Approximataly  60  taat  upslrei      ot  corporate 


8  rnla  downstream  ol  County 


•1.909 


•2.020 


•1.913 


•1.931 


•1.914 
•1.924 


Sooth  Fork  ot  Cherry  Rtvar 
At  confluanca  with  Oiarry  Rhrer 
At  corporate  fcnrtt 


Mapa  avalaMa  tor  kiapaetlon  at  Itia  CHy  Halt.  6 
Whila  Street  Richwood.  Weal  Virgmia. 


■2.i» 


•2,213 

•1213 

•1236 

•2.213 
•2.239 
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Proposed  Base  (1  00- year)  Flood 
Elevations — Continued 


Source  of  flooding  and  locatKjn 


Send  comments  to  The  Honorable  Robert  John 
sort  Mayor  ot  me  Crty  ol  Fdchwood,  Nicfiolas 
County.  6  White  Street  Richwood.  West  Virginia 
26261. 

WISCONSIN 

Indapondanca  (dty).  Trampaataau  County 

Trenrpealeau  River 
At>ou1  1800  laet  downstream  of  Green  Street . ._. 
About  700  teet  upstream  of  confluence  of  Elk 

Creek_ - 

fft  Creek. 

At  mouth - 

About  2700  feet  upstream  of  State  Highway  93 

Mapa  avallabta  tor  Inapactlon  at  the  Crty  Han 
now  Adams  Sl'eet  Independence.  Wiscon- 
sin 

Send  comments  to  The  Honorable  0  J  Evensorv 
Mayor.  Crty  of  Indeoendonce,  nO  W  Aoamt 
Street.  Box  108.  independence  Wisconsin 
64747 


#Oaplh 
In  feet 
at>ove 
ground 
'Eleva- 
tion m 
feet 
(NGVD) 


Proposed  Base  (100-year)  Flood 
Elevations— Continued 


Source  of  flooding  and  tocation 


(►Depth 
m  feel 
above 
grtjond 
'Eleva- 
tion m 
teet 
(NGVD) 


•771 


•771 


Marquatta  County  (unlncorporatad 

Fok  HVar 

Al  east  couirty  boundary- — 

Al  south  courity  boundary 

f^eenah  Creek: 

About  2  6  mAes  upstream  of  mouth  — 

At  contloenca  of  6ig  Skjogh 

Neanah  Laka  Akjng  shoreline 

Lake  Puckamiay:  Atong  shorelina 

Lake  Uonleto:  Along  shorekne 


Mapa  avaltaMa  lor  Inapactlon  at  the  Zoning 

Deoartmem.    County    Courthouse.    Room    104. 

Montelk),  Wisconsin 
•777       Send  comments  to  The  Honorable  Paul  Wade, 
•786  1        Chaimian.  County  Board,  Marquette  County,  77 

W    Park  Street  Box  21    k«ontello    Wisconsin 
1        53949 


RIcMand  County  (unincorporated  araaa) 
Pme  River 

Just  upstream  of  County  Higtiway  0 - . 

Just  downstream  o<  County  Mignway  AA    


•769 
•782 

•783 
•791 
•853 

•770 

•787 


Proposed  Base  (i  00- year)  Flood 
E  LEV  ations — Continued 


•716 


liAii:  Creek 
About  1 .2  miles  downsteam  o*  u  S    Hig>iway 

14        

About  1850  Feet  downstream  ol  U.S.  Highway 

14    

Wisconsin  River 

Al  western  coiffrty  boundary   

Just  upstream  ot  State  Highway  IX ... 

Kickapoo  River 

About  1 4(X)  leet  downstream  &■  State  Route  56 

About  2000  leet  upstream  o*  Slate  Ftouie  56 
Mapa   avallabia   tor   Inapactlon   ai    trie   Zorang 

Administralors  OMice  County  Courthouse   Ricrv 

land  Center  Wisconsirv 
Send  comments  to  The  Morxxabie   Ann  G'eerv 

beck.    Chairperson,    (bounty    Board     Richland 

County.    Rixrte    1    Lonerock.    Rchla-X!   Center, 

Wisconsin  S3S56 


•'36 

•740 


•660 
■702 


•767 
•769 


3.  The  proposed  modified  base  (100- 
^'®  I   vear)  fiood  elevations  for  selected 

74.4  ;  ' 

ocations  are: 


Proposed  Modified  Base  (100-year)  Flood  Elevations 


State 


Amona. 


City/town/ county 


Sourt»  of  fioodiryg 


Location 


Town  of  Camp  Verde 
Yavapai  County 


West  Clear  Creek 


At  confluence  with  verde  River 


Al  confluence  vrrth  Wickup  C'eek 

At  intersection  of  Ve'Oe  Lakes  i>ve  and  White 

Cap  Drve 
Approximately   400   feet   upstream   o<   Forest 
Highway  9 

Maps  are  availaWe  at  Town  Hall,  Piannir>g  and  Zoning  Division,  Mam  Street,  Camp  Verde.  Anzona 
Send  comments  to  The  Honorable  A  Carter  Rogers,  Mayor,  Town  ol  Camp  Verde.  P  0  Bo«  710,  Camp  Verde.  Arizona  66322^ 


♦  Deptri  in  feel  at)ove 

Qfoond  'ElevatKXi  in  leet 

(NGVD) 


Existing 


Modified 


None 

'3.082 
'3,132 

None 


•3.017 

•3,080 
•3,132 

'  3.201 


California . 


City  of  Merced,  Merced 
County 


Black  Rascal  Creek J  At  the  intersection  of  Snelling  Highway  and 

Santa  Fe  Avenue 

Approximately  1,500  feel  upstrea-n  o!  ttie  con- 
fluefx»  vinth  Bear  Creek. 

Just  stream  of  Cie  Atcfiison  Topeka.  atxl 
Santa  Fe  Railroad. 

At  tt>e  confluence  of  Fa.hrens  C'ee*       — 

Fahrens  Oeek - At  ttw  confluence  with  Black  Rascai  Creek 

Approximately  5  000  feet  upstream  of  tt>e  con- 
fluence with  Black  Rasca!  Creek. 

Approximatefy  8,000  feel  upstream  of  the  con- 
fluence with  Black  Rasca!  Creen. 

At  ttie  confluence  of  Cottonwood  Cfeek 

Maps  are  available  for  review  at  City  Han,  678  West  18th  Street  Merced,  California 

Send  comments  lo  The  Honorable  Bojce  Gabnautt  Mayw.  City  of  Merced.  City  Halt.  678  West  I8th  Street.  Merced.  California  953*0. 


•161 

None 

None 

•166 
•166 
•166 

None 

None 


162 

163 

165 

166 
166 

'  167 

'  169 
'  170 


California J  Monterey  County, 

unincorporated  areas 


At  confluence  with  Tembladero  Slough 

of  Route  183  and  Coppef 


Reclamation     Ditch     (down, 
stream  of  BororxJa  Road)       ' 

•  Neai  intersection 
Road  extended. 

At  San  Jon  Road - 

Just  upstream  of  a  private  dnve  approximately 
6,500  feet  doyynstream  of  Boronda  Road 

Just  downstream  of  Boronda  Road  

Maps  are  available  for  review  at  the  Monterey  County  Flood  Control  Office,  855  East  Laurel  Dnve,  Building  G  Salinas,  California 

Send  comments  to  The  Honorable  Ben  Karaf,  Chamnan,  Moneterey  County  Board  of  Supenrisors.  County  Courthouse.  P  0  Box  1587,  Salinas, 


None 

None 

None 
None 

None 


•14 

•23 

•29 
•32 

•35 


Cal:fornia  93902. 


California . 


Solano  County, 
unincorporated  areas 


Union  Creek.. 


Approximately  i  ,200  feel  oowmstream  of  aban- 
doned Union  Pacific  railroad. 

At  ConJero  Junction — 

Just  upstream  of  Cannon  Roao 


•None 

•None 
•None 


•72 

•81 

•87 
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Proposed  Modified  Base  {100-yeah)  Flood  Elevations— Continued 


State 


Oty/town'ccxjntv 


Source  of  flooding 


Location 


#Depffi  In  (eet  above 

ground  "Elevation  in  leet 

(NGVD) 


Existing      '     Modified 


_  :  tre  availabte  for  revww  at  the  Solano  County  Tranacortaticn  Deoanment.  1961  Walters  Court,  Fairt^ld,  CaWomia. 
Serxl  eomfnents  to  Tt^  HonocaWe  Sam  Caddie.  Qiarman.  Soiano  County  Board  of  Suparvisors  County  Courthouse.  580  Texas  Street.  Fairfield.  Califomw  S4533. 

•799 


WUXM 


CWy  0*  Marergo, 
McHwry  County 


Unnamed  Creek 


About  0  67  rwte  downstream  of  State  Street ... 

About  0.52  m(»e  upstream  ot  Prospect  Street. — 
Maps  available  tor  inspection  at  the  Guy  Bulding  Otflciat*  0^'ce  Oty  Hall  132  E  Praine  Street,  Marengo.  Hlmois. 
Send  commtm  to  The  Honoratte  ntcf«rtJ  Baker  MayOf.  C.ty  ol  kXareogo,  M2  E  Praine  Street.  Marengo,  Illinois  60152-3197 


•eoo 

•813 


New  l-l«mpsNre 


RaymorxJ.  town 
Rocidng^am  County. 


Lamprey  Hivef ... 


Exeter  Fliver.. 


•160 

•185 

None 

^ None 

Maps  avaHabla  tor  (Mpectwr  at  the  Bulking  inspector  a  Office  Eppmg  Street.  Raytrxmri.  New  Hampslwe. 

Send  coimienta  to  Ma.  Safly  Pwdls.  Chrtrperson  o«  the  Town  of  Raymond,  Rockingham  County.  Epptng  Street,  Raymond,  New  Hampshire  03077. 

None 


Approximafoty  3,000  feet  downstream  of  Pres- 
coft  Road 

At  the  cJownstream  side  of  Epping  Road 

At  tfie  downstream  corporate  limts 

At  the  upstream  corporate  limits — 


New  Mexico. 


Mesitla.  Town  of  Dof^a 
Ana  County 


Stream  Bilbo.. 

Stream  13 

Stream  14    ... 


Stream  15 


Shallow  flooding  (Alluvial  fan)  from  Picacho 
0'?m  to  the  corporatt  limrts. 

At  tne  corporate  limits ~ 

Shaitow  flooding  (Alluval  fan)  from  Picacho 
Dram  to  tf>e  corporate  limits. 

Shallow  flooding  (Alluvial  fan)  at  a  point  ap- 
proximately 200  teet  downstream  of  cross 
section  A. 

At  Picacfio  Drarn 

At  the  corporate  limits 


Stream  21  

Maps  avwlaUa  for  rspection  at  the  To«vn  Hall.  MesiUa.  New  Mexico. 

Send  comments  to  Mr  D*ia  MHIer.  Town  Cterk  of  ttie  Town  of  Mesilla.  Do^  Ana  County.  P.O  Box  13.  Mesilla.  New  Mexico  88046 


None 
None 

None 


None 

Nor>e 


NewYor*.. 


Coming.  Town  Steuben 
County 


Stream  Creek  ..„ 

Cutler  Creek 

Winfield  Creek 

Chemung  River 


Approximately  1 10  feet  upstream  Private  Road... 

At  State  Route  41 

Approximately  02  rmle  upstream  of  Coming- 
Hornby  Road. 

Approximately  560  feet  downstream  of  Hickory 
l^ne 

Approximately  0  8  mile  upstream  of  Hickock 
Gott  Road 

At  the  downstream  corporate  limits 

Approximatety    12  miles  upstream  ot  dowrv 
stream  corporate  lirriits. 

Maps  available  for  inspection  at  tt)e  Coming  Town  Hall.  20  South  Maple  Street.  Coming,  New  York. 
Send  comniB»«»  to  Mr  Dewitt  Baker.  Comwig  Town  Supenrsor  Steuben  County.  Town  HaH.  20  South  Maple  Street,  Corning.  New  York  14930. 


At  downstream  corporate  limits.. 


None 

None 
None 
None 

None 

None 

Non© 
None 


Oktafioma 


End.  City.  Qarfiekl 
County 


Tttjutary  Tnbutary  1  .- 

Tnbulary  2 .. 

Tnbutary  3 


Tributary  3,  Reach  2.. 
Tributary  4 


Boggy  Creek 

Sand  Greek-.-.... 


At  confluence  with  Trfcutary  3. 


At  upstream  side  of  Willow  Road 

At  comtoence  with  Trix/tary  3 — 

At  upstream  side  of  Purdue  Avenue 

Approximately  1,350  feet  upstream  of  conflu- 
ence with  Skeleton  Creek. 

Approximatety  800  feet  upstream  of  Willow 
Road- 

At  confluence  with  Tributary  3...- _ 

At  downstream  side  of  78  Street - 

At  confluence  with  Skeleton  Creek 

At  AtcfTison  Topeka  &  Santa  Fe  Railway - 

At  confluence  with  Soggy  Creek 

Approximaleiy  54  mile  upstream  of  US.  Route 
60. 

At  West  Chestnut  Avenue I 


None 

None 

None 

None 

.None 


None 

None 

None  , 
None 
None  I 
•1.274 
None 

None 


Maps  avaiiatoie  toe  inspection  at  the  City  Hall,  Enid.  Oklahoma. 

Send  comrrwnts  to  The  HonoraWe  Vi»a«er  Baker,  Mayor  of  the  Crty  of  End.  GartieW  County.  401  Owen  Garrlott  Road.  Enid.  Oklahoma  73702 


Oklahoma. 


Lawrton.  city  Comanche 
county 


East  Cacne  Creek 


J  Appctwimatety  £  mite  downstream  of  S  E.  Lee 

'     Boulevard. 

Upstream  oxporate  (mils 

East  Cache  Creek  Tubuta'v  *     At  confluence  with  East  Cache 

Aporoximetefy    0  5    mile    upstream    ot    N.E. 
Flower  Mound  Road. 
East  Cache  Creek    Tnbutary    At  confluence  with  East  Cache  Creek  Tnbutary 
A-1.  I      A. 


•1.067 

•1.095 

•  1.077 

Vone 

None 


•814 


•161 

•186 
•158 
•165 


M 
•1 


•976 

•1.185 

•985 

•1,088 

•926 

•1.208 

•897 
•907 


•1.145 

•1,197 
•1,150 
•1,208 
•1,140 

•1,211 

•1.187 
•1,196 
•1,141 
•1.205 
•1.275 
•1,143 

•1,152 


•  1,068 

•1,099 

•  1.075 

•  t,140 

•1.090 
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Proposed  Modified  Base  (100- year)  Flood  Elevations— Continued 


State 


City/town'county 


Source  of  flooding 


Location 


#  Depth  m  teet  at)ove 
ground  "Elevation  in  tee' 

(NGVD) 


Existing 


Modified 


Wratton  Creek _. 

Wratton  Creek.  Tritxitary 

East  Cadie  Oeek  Tributary  B 


West  Branch.  Wolf  Creek . 


Approximately    0  3    mile    upstream    of    N.E. 
Flower  Mound  Road 

At  confluence  ninth  East  Cactie  Creek _.. 

Approximately    0.8    mile    upstream    of    N.E. 
Flower  Moimd  Road 

At  confluence  >with  Wratton  Creek 

Approximately    1  3    miles    upstream    of    N.E 
Ftower  Mound  Road. 

At  confluence  with  East  Cactie  Creek 

At  1,000  feet  upstream  of  38th  Street  (S.E) 

Mission  Creek  (fomierty  East  ]  At  confluence  with  East  C^ctie  Creek — 

Cache  Creek  Tritxitary  B) 

Approximately  700  leet  upstream  of  N  W   Hill- 
I      top  Drive. 

Wolf  Creek „ j  Approximately    1,000   feet   upstream   of   SW. 

Coomt)s  Road 
At  confluerx»  Of  E.  Brancti  arx3  Middle  Brarx^h 
Wolf  Creek 

At  confluence  with  Wolf  Creek  Mam  Stem 

Approximatety  0  6  mile  upstream  of  US  Route 
62 

West     Branch,     Wolf     Creek     At  confluence  with  West  Branch  Wolf  Creek 

Tnbutary. 

N  W  Cache  Road 

East  Branch  Squaw  Creek ,  At  confluence  with  Squaw  Creek    

Approximately    100    teet    downstream    of    E 
Averxie 

Mkldle  Branch,  Wolf  Creek ■  At  confluence  with  WoK  Creek  Mam  Stem. 

Approximately  0.4  mile  upstream  of  N  W  67th 
Street 

Confluence  with  Wolf  Creek  Mam  Stem 

N.W.  Rogers  Lane 

West     Branch,     Wolf     Creek  !  At  confluerrce  »«th  West  Branch  Wolf  Creek . — 
Tnbutary  B. 

Approximately  0  5  mile  upstream  of  u  S  Route 
62 

US.  Routes  2B1  and  277 

N  W  Denver  Avenue _ - 

Approximately   7  mile  upstream  of  S  E  Bistiop 

Road 
Upstream  corporate  limits 


East  Branch.  Wolf  Creek . 


Squaw  Creek 

Ninemiie  Creek  Tributary . 


•1,089 
None 

•  1,093 
•1.124 

None 
None 

•  1,101 
•1,138 

None 

NOrW 

None 

•  1,074 

•  1.127 

•  1.088 

•1.136 

•  1,137 

•  1,075 

•  1,074 

•None 

•  1.114 

•  1  115 
None 

•  1,113 

•  1.222 

•  1.126 

•  1.129 

•1.170 

•  1  100 

•  1  109 

•  1.179 

•  1,099 

'  1,110 

•  1,115 
None 

'   1,114 

•  1,170 

•  1,115 

•  1,140 

f^one 

•  1,114 
■1,137 
•1.173 

None 

•  1.263 

None 

•1,164 

None 

•  1,079 

•  1,163 

•  1.110 

None 

Maps  available  for  inspectbn  at  the  Planning  Department  City  Hall.  Lawton.  Oklahoma, 

Send  comments  to  The  Honorale  Robert  Shankltn,  Mayor  of  the  City  of  Lawton.  Comanche  County.  103  South  4th  Street  Lawton,  Oklahoma  73501 


Oregon 


Rogue  River,.._ J  At  Doneen  Lane 


(^ty  of  Grants  Pass. 
Josephine  County, 

'  Approximately  1,000  teet  downstream  of  ttie 
sewage  treatment  plant 

At  Belle  Aire  Drive  

Approximately    1,400    teet    upstream   of    Elm 
Ljine  extended- 
Maps  are  available  for  review  at  the  Department  of  Public  Works,  101  Northwest  A  Street  Grants  Pass,  Oregon 
Send  comments  to  The  Honorable  Candace  Bartow,  Mayor,  Oty  of  Grants  Pass,  101  Northwest  A  Street  Grants  Pass  Oregon  97526. 


'905 

'910 

'920 
'926 


Oregon 


Jackson  County,  j  Applegate  River . 

unincorporated  areas 


Approximatety  140  teet  upstrean-  of  Applegate 

Bndge. 

Just  upstream  of  Cantrall  Bndge Nor>e 

Approximately  100  feet  upstream  of  Cameron  None 

Bndge. 
Just  upstream  of  McKee  Bndge None 

Maps  are  available  for  review  at  the  Jackson  Ckiunty  F>tanning  Department  Room  100,  County  Courthouse,  10  South  OaKdale.  Medford,  Oregon 

Send  comments  to  The  Honorable  Hank  Henry,  Chairperson,  Jackson  County  Commissioners,  County  Courttiouse,  10  South  Oakoaie.  Mediord  Oregon 


At  the  Jackson-Josephine  County  tioundary , 


None 
None 


•1.163 

•905 

•909 

•921 
•926 


•1,167 

•1.260 

•1.420 
•1.493 

•1.613 


97501 


Oregon, 


Josephine  County, 
unincorporated  areas. 


Rogue  River . 


Louse  Creek. 


Approximately  2,600  feet  upstream  o(  Syca- 
more Drive  along  Lower  River  Road 

At  Coutant  Lane  extended 

Approximately  300  feet  downstream  of  Lincoln 
Avenue 

At  Shannon  Lar>e  extended - - 

Just  upstream  of  Grants  Pass  Road  extended .... 

Just  downstream  of  Monument  Dnve  

Just  upstream  of  Soklier  Creek  Road  ...„„„._. 

Just  upstream  of  Granite  Hiii  Road 


•888 

•888 

•892 

•B91 

•906 

•906 

•928 

•928 

•1.103 

•1.103 

•1.122 

•1,121 

None 

•1.186 

None 

•1.362 
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Proposed  Modified  Base  (100-year)  Flood  Elevations— Continued 


Stal« 


CIty/town/coonty 


Source  o<  flooding 


A(3plegate  Rivei . 


Waters  Creek ... 


Approximately  800  teet  downstream  of  conflu- 
ence witn  Oscer  Cieek 

At  Uie  confluertce  miTh  Cans  Creek 

At  the  Josephine-Jackson  County  Une 

At  confluence  wiin  Slate  Creek 

Just  upstream  of  State  Highway  199 

At  co'iliuence  with  Salt  C'eek 

Just  above  Waters  Creek  Road  

Maps  are  availabte  for  review  at  the  Depanrrwnt  of  PuWc  Worlis,  Josephine  County  Courtfxxjse.  Grams  Pass,  Oregon. 

S«id  CGm,Tients  to  "^e  Honoratsle  Rebecca  L  Brown  Chairperson.  Josephine  County  Board  of  Commissioners,  County  Courthouse,  Grants  Pass,  Oregon 


Location 


#  Depth  in  leet  above 

ground  "Elevation  in  leet 

(^K5VD) 


Existing 


•1,185 


None 
None 
None 
None 
None 
None 


Modified 


•1.185 

•1,135 
•1.167 
•1,087 
•1,093 
•1.112 
•1,150 

97526. 


■""exas .,. 


Malakoff.  city  Henderson 
Counfy 


Walnut  Creek  (Lower  Reach).. 


Aporoximalely  400  teet  downstream  of  State 

Route  334 1 
Aporoximateiy    600    teet    upstream    of    State 

Route  344 1  (Old  Slate  Route  90). 

Maps  available  tor  mspectwn  at  the  Cry  Hall,  109  South  Milton,  Malakoff,  Texas. 

Send  comments  to  The  Honoratsle  Alfred  Williams.  Mayor  of  ttie  City  of  Malakoff.  Henderson  County,  109  South  Milton,  Texas  75148. 


None 
None 


Wisconsin 


Urmcorporated  Areas  of 

Crawtord  Gourrty 


About  1.0  mile  downstream  of  Pleasant  Ridge 

Road. 
About  0.6  mile  downstream  of  State  Highway 

131. 

At  confluence  of  Wisconsin  River .-.. 

At  county  boundary 

At  mouth 

At  county  twundary    

Vaps  avai  acie  for  irspectxin  at  tfe  Zon^g  A<3nin«tration  Office,  220  N.  Beaumont  Road,  Pra»ie  du  Chien.  Wisconsin. 

Send  comments  to  Tne  Honoracle  RoOen  C*man,  Chairman.  County  Board.  Crawford  County.  220  N.  Beaumont  Road,  Prairie  du  Chien,  Wisconsin  63821 


Kickapoo  River..,. 

Mississippi  River . 
Wisconsin  River.. 


None 


None 

None 
None 
None 
None 


Wyoming 


Laramtne  County, 
unincorporated  areas. 


Crow  Creek,..- 


Ory  Creek.. 


(North 


At  the  confluence  with  Crow  Creek.. 


Western    Hills    Draw 

Fork  Dry  Oeek). 
Wyoming      Hereford      Ranch 
Reservoir  No   1  Emergency 
Spillway 

Just  upstream  of  Old  Campstool  Road 
Just  upstream  of  Kipgman  Ditch 
At  Wyoming  Hereford  Ranch  Reservoir 
Breast. 

W3P5  are  available  for  revew  at  tfie  County  Engineering  Otflce,  2503  East  Fox  Farm  Road,  Cheyenne.  Wyoming. 
Send  comments  to  The  Honorable  Jeff  Katcham.  Chairman.  Laramie  County  Board  of  Commissioners.  P.O.  Box  608.  Cheyenne,  Wyoming  82003 


2,500  feet  Ocwnsueam  of  Campstool  Road 


Just  downstream  of  Wyon'ir.g  Hereford  Ranch 
Resenrtw  No.  1  Dam. 

Just  upstream  of  South  College  Dnve 

Just  upstream  of  Refinery  Road 

Just  downstream  ot  Interstate  25 

At  confluence  with  Crow  Creek  

Just  upstream  of  ii^e  Union  Pacific  Railroad 

Just  upstream  of  U  S  Higriway  30 

Just  upstream  of  Praine  Avenoe 

Just  downstream  of  Buflalo  Avenue 

Just  above  Highway  25 - 


Dam 


None 

•5,917 

•5.974 
•6.010 
None 
•5.867 
•5,935 
'5.966 
•6,088 
Non* 
None 


5,913 


•5,917 
•5.921 
•5,941 


•297 
•299 


•680 


•723 


•5,882 

•5,919 

•5,977 
•6.008 
•6,074 
•5.886 
•5,937 
•5,971 
•6,091 
•6,153 
•6,151 

•5.913 


•5,919 
•5,928 

•5,941 


Issued  lanudi^'  8,  1991, 
CM.  "Bud"  Schauerle, 
Administrator.  Federal  Insurance 
Administration. 
(FR  Doc  91-962  Filed  1-13-91;  8:45  ami 

BILLING  CODE  671»-03-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  228 

[Docket  No.  901240-03401 

RIN  0648-AD48 

Incidental  Take  of  Marine  Mammals 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Proposed  rule. 


SUMMARY:  NMFS  is  proposing 
regulations  that  would  allow  the 
unintentional  harassment  of  specified 
species  of  marine  mammals  incidental 
to  launches  of  the  Titan  IV  space  vehicle 
from  Vandenberg  Air  Force  Base, 
California,  over  the  next  5  years.  The 
marine  mammals  are  the  Guadalupe  fur 
seal,  Steller  sea  lion,  harbor  seal, 
northern  elephant  seal,  northern  fur  seal 
and  California  sea  lion.  The  Marine 
Mammal  Protection  Act  (MMPA)  allows 
the  incidental,  but  not  intentional, 
harassment  of  marine  mammals  if 
certain  conditions  are  met. 
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NMFS  prepared  an  Environmental 
Assessment  (EA)  and  found  that  the 
impact  of  this  activity  on  populations  of 
marine  manunals  would  be  negligible.  A 
copy  of  the  EA  is  available  on  request 
(see  ADDRESSES), 

DATES:  Comments  on  the  proposed  rule 
m.ust  be  received  by  February  15,  1991, 
ADDRESSES:  Dr.  Nancy  Foster,  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway.  Silver  Spring,  MD  20910 
FOR  FURTHER  INFORMATION  CONTACT. 
Margaret  C,  Lorenz,  Protected  Species 
Management  Division.  Office  of 
Protected  Resources.  NTVIFS.  301^27- 
2322.  or  James  Lecky,  Southwest  Region. 
NMFS,  214-514-6664. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5]  of  MMP.'K  requires 
the  Secretary  of  Commerce  (Secretary) 
to  allow,  on  request  by  U,S,  citizens 
engaged  in  a  specified  activity  (other 
than  commercial  fishing]  in  a  specified 
geographical  region,  the  incidental,  but 
not  intentional,  taking  of  small  numbers 
of  marine  mammals  if  certain  conditions 
are  met.  Under  the  MMPA,  the  term 
"taking"  means  to  harass,  hunt,  capture 
or  kill.  Permission  may  be  granted  for  a 
period  of  5  years  or  less. 

Taking  is  allowed  only  if  the 
Secretary,  after  notice  and  opportunity 
for  public  comment,  finds  that  the  total 
taking  will  have  a  negligible  impact  on 
the  species  or  stocks  and  will  not  have 
an  unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock  for 
subsistence  uses.  In  addition,  the 
Secretary  must  issue  regulations  that 
include  permissible  methods  of  taking 
and  other  means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  and  its  habitat  and  on  the 
availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
for  monitoring  the  incidental  take  and 
.  reporting  of  such  taking. 

In  1986,  both  the  MMP.A  and  the 
Endangered  Species  Act  (ESA)  were 
amended  to  allow  incidental  takings  of 
depleted,  endangered  or  threatened 
marine  mammals.  Previously,  only  non- 
depleted  marine  mammals  could  be 
taken  under  this  exemption  to  the 
MMPA.  Three  of  the  species  involved  in 
this  proposed  rule,  the  Guadalupe  fur 
seal,  the  Steller  sea  lion,  and  the  Pribilof 
Islands  stock  of  the  northern  fur  seal  are 
depleted  species  under  the  MMPA, 
Other  changes  included  a  definition  of 
"negligible  impact"  as  "an  impact 
resulting  from  the  specified  activity  that 


cannot  be  reasonably  expected  to,  and 
not  likely  to,  adversely  affect  the  species 
through  annual  rates  of  recruitment  or 
survival."  Also,  "unmitigable  adverse 
impact"  refers  to  the  availability  of  the 
species  for  subsistence  by  Alaska 
natives.  General  regulations 
implementing  section  101(a)(5)  were 
published  May  la  1982  (47  FR  21248) 
and  September  29. 1989  (54  FR  40338). 

Summary  of  Request 

On  June  10. 1990.  NMFS  received  a 
request  from  the  Department  of  the  Air 
Force  for  an  incidental  take  of  six 
species  of  seals  and  sea  lions.  The  Air 
Force  describes  the  Titan  IV  program  as 
a  continuation  of  an  existing  launch 
program  at  Vandenberg  using  modified 
and  upgraded  Titan  34D  missiles.  Sonic 
booms  from  the  expendable  unmanned 
space  launch  vehicle  may  become 
"focused"  within  a  narrow  band  under 
the  flight  path.  Focused  sonic  booms 
occur  when  the  space  vehicle  curves 
toward  the  horizontal,  and  its  sonic 
boom  is  focused  into  a  narrow  zone  of 
particularly  high  sound  pressure. 
Although  the  most  likely  sound  level 
that  will  result  from  a  focused  sonic 
boom  produced  by  launching  the  Titan 
IV  is  119  decibels  (dB),  it  is  possible  that 
the  focused  sonic  boom  could  produce  a 
sound  level  as  high  as  147  decibels  (dB) 
or  10  psf  (pounds  per  square  foot).  .\ 
sonic  boom  at  this  level  (147  dB]  may 
cause  auditory  damage  and  startle 
responses  in  animals. 

Space  vehicles  at  Vandenberg  are 
launched  into  polar  orbit.  During  the 
ascent  of  the  launch  of  the  Titan  IV 
space  vehicle  from  Vandenberg,  it  may 
pass  over  the  Northern  Channel  Islands 
which  are  inhabited  by  the  six  species 
of  seals  and  sea  lions  named  in  the 
request  for  an  incidental  take.  Of  the 
Channel  Islands,  San  Miquel  is  the  most 
likely  to  receive  a  focused  sonic  boom. 
However,  not  all  launches  of  the  Titan 
IV  space  vehicle  will  produce  focused 
sonic  booms  over  the  island.  If  the 
launch  azimuth  is  greater  than  180 
degrees,  the  focused  sonic  boom  will 
occur  over  open  water. 

While  specific  dates  and  trajectories 
are  classified,  the  first  launch  is 
expected  in  early  1991.  Two  launches 
are  planned  each  year  for  the  next  5 
years. 

The  Air  Force  believes  that  a  "taking" 
will  occur  because  of  infrequent, 
incidential  and  unintentional 
harassment.  The  primary  concerns  are 
that  the  focused  sonic  booms  will  cause 
the  animals  to  stampede  and  pups  will 
be  trampled  or  separated  from  their 
mothers  or  the  animals'  hearing  may  be 
affected. 


In  consultation  with  NMFS,  the  Air 
Force  has  prepared  a  plan  to  monitor  the 
affects  of  the  launches  on  the  seals  and 
sea  lions  on  San  Miguel  Island  The 
results  of  the  monitoring  will  be  used  to 
verify  the  prediction  made  by  the  Air 
Force  that  the  impact  will  be  minimal 
and  to  make  changes  in  the  regulations, 
if  necesary,  to  ensure  that  the  impacts 
on  marine  mammals  are  negligible. 

On  July  30,  1990  (55  FR  30943),  NMFS 
published  a  notice  of  the  receipt  of 
request  for  nilemaking  from  the  Au 
Force  and  a  request  for  information. 
Three  comments  were  received. 

ESA  Section  7  Consultation 

The  Department  of  the  Air  Force 
consulted  with  NTVlFS,  as  required  by 
section  7  of  the  Endangered  Species  Act 
on  whether  the  proposed  launches  and 
returns  of  the  Titan  U  and  Titan  IV 
Lanuch  Operations  at  Space  Launch 
Complex  4  (SLC4).  Vandenberg  Air 
Force  Base  (Vandenberg).  California, 
would  jeopardize  the  continued 
existence  of  species  listed  as  threatened 
or  endangered.  .NTvtFS  issued  a  section  7 
biological  opinion  on  this  activity  to  the 
Air  Force  on  October  31, 1988.  At  that 
time,  only  the  Guadalupe  fur  seal  was  a 
species  listed  as  threatened  or 
endangered  under  the  ESA.  and  NMFS 
determined  that  the  project  would  not 
likely  jeopardize  the  continued 
existence  of  the  species. 

NMFS  recommended  that  the  Air 
Force  implement  a  monitoring  program 
to  assess  the  predictions  concerning 
sound  levels  and  to  assess  whether 
there  are  any  possible  effects  to 
Guadalupe  fur  seals.  Because  the  Steller 
sea  lion  has  been  listed  as  a  threatened 
species  (November  26. 1990.  55  FR 
49204).  the  Air  Force  will  reinitiate 
consultation  with  NMFS  to  include  this 
species. 

Before  a  final  rule  is  published.  NMFS 
will  issue  its  own  biological  opinion  on 
this  authorization  since  authorizing  an 
incidental  take  of  marine  mammals  is  a 
Federal  action  that  requnes  a  section  7 
ESA  consultation, 

Summarv  of  Proposed  Rule 

Specific  regulations  are  proposed  to 
govern  the  incidental  taking  of  six 
species  of  seals  and  sea  lions  when  the 
Titan  IV  space  vehicle  is  launched  by 
the  U.S.  Air  Force  from  Vandenberg 
begmning  in  1991.  These  regulations  do 
no  regulate  or  restrict  space  vehicle 
activities  but  rather  the  taking  of  seals 
and  sea  lions  incidental  to  those 
activities.  These  regulations  are 
proposed  based  on  a  finding  that  space 
vehicle  launches  from  Vandenberg  over 
the  Northern  Channel  Islands  off  the 
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coast  of  California  over  the  next  5  years 
may  involve  the  incidental  taking  (by 
harassment)  of  California  sea  lions, 
Steller  (northern)  sea  lions,  northern 
elephant  seals,  harbor  seals,  northern 
fur  seals,  and  Guadalupe  fur  seals. 
Further,  NMFS  believes  that  the  total 
impact  of  the  taking  will  have  a 
negligible  impact  on  the  species,  on  their 
habitat,  and  on  the  availablility  of  these 
species  for  subsistence  uses.  Although 
two  of  the  northern  ranging  species  of 
pinnipeds  on  the  Channel  Islands,  the 
northern  fur  seal  and  the  harbor  seal, 
are  taken  for  subsistence  in  Alaska,  an 
incidental  take  from  the  populations  on 
San  Miguel  would  not  reduce  the 
availability  of  these  species  for 
subsistence  in  Alaska.  Therefore,  NMFS 
has  determined  that  this  incidental 
taking  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
marine  mammals  for  substance  by 
Alaska  natives. 

The  proposed  regulations  would  apply 
only  to  Tatan  IV  space  vehicle  launches 
from  Space  Launch  Complex  4  and 
associated  activities  over  the  Northern 
Channel  Islands  off  the  coast  of 
southern  California  which  may  involve 
the  incidental  taking  of  seals  and  sea 
lions  from  1991  to  1996.  All  activities 
must  be  conducted  in  a  manner  that 
minimizes  adverse  effects  on  the  six 
species  of  pinnipeds  authorized  to  be 
taken  and  their  habitat. 

After  the  final  regulations  are 


published,  NMFS  will  issue  the  Air 
Force  a  Letter  of  Authorization  which  is 
the  official  document  allowing  the 
taking  of  marine  mammals.  Any 
substantive  changes  to  the  Letter  of 
Authorization  over  the  5-year  period  the 
regulations  are  in  effect  will  be  subject 
to  public  review  unless  NMFS 
determines  that  an  emergency  exists 
that  necessitates  immediate  action.  The 
proposed  regulations  require  the  holder 
of  the  Letter  of  Authorization  to 
cooperate  with  NMFS  and  any  other 
Federal,  state  or  local  agency  monitoring 
the  impacts  of  the  space  shuttle 
launches  on  these  species.  The 
regulations  require  that  the  pinniped 
populations  on  San  Miguel  Island  be 
monitored.  In  addition,  a  report  must  be 
submitted  to  NMFS  within  90  days  after 
all  launches  that  are  monitored.  In  order 
to  assess  the  effects  of  launches  that 
produce  focused  sonic  booms  over  San 
Miguel  Island,  the  first  two  launches 
that  produce  a  focused  sonic  boom  over 
the  island  will  be  monitored.  At  is 
discretion,  NMFS  will  place  observers 
on  San  Miguel  Island  to  monitor  the 
impact  of  the  sonic  boom  on  the  seals 
and  sea  lions. 

Descripition  of  Habitat  and  Marine 
Mammals  Species  Affected  by  Lanuches 
of  the  Space  Vehicle 

The  Northern  Channel  Islands  off  the 
coast  of  California  are  the  above-surface 
projections  of  a  western,  largerly 


submarine  extension  of  the  Santa 
Monica  Mountains.  The  four  islands 
(also  called  the  Santa  Barbara  Channel 
Islands)  from  west  to  east  are  San 
Miguel,  Santa  Rosa,  Santa  Cruz,  and 
Anacapa.  These  islands  lie  between  11 
and  28  miles  from  the  mainland  and 
together  comprise  about  200  square 
miles  of  land. 

Since  the  Northern  Channel  Islands 
mark  the  southern  breeding  limit  of 
some  northern  cold-termperate  species 
of  seals,  sea  Hons  and  seabirds  and  the 
northern  limit  of  some  southern  warm- 
temperate  species,  there  is  a  deverse 
group  of  animals  on  the  islands.  The 
islands  are  inhabited  by  the  Guadalupe 
fur  seal  at  its  northern  limit  and  the 
northern  fur  seal  and  the  northern  sea 
lion  at  their  southern  limit.  All  of  the 
islands  are  used  by  pinnipeds  for  some 
purposes,  but  most  of  the  breeding  and 
pupping  occurs  on  San  Miguel  Island. 

At  some  places  on  the  island  (Point 
Bennett,  for  example),  the  rookery  areas 
of  four  breeding  species  (the  Guadalupe 
fur  seal  has  not  established  a  breeding 
colony  on  the  Channel  Islands)  are 
virtually  side  by  side. 

NMFS  estimates  that  15,000  to  40,000 
seals  and  sea  lions  may  haul  out  on  San 
Miguel  Island  at  different  seasons  of  the 
year,  and  the  breeding  and  pupping 
months  include  mid-December  through 
July  (see  Table  1). 


Table  1 .  Population  Estimate  of  Seals  and  Sea  Lions 


Species 


Calif.  Sea  Uon.. 


S«e«er  Sea  Uon 

Nortt>em  Elepnant  Seal.. 


Hartw  Seal... 

Northern  Fur  Seal 

Guadalupe  Fur  Seal.. 


World 


177.000 

66.000 
144,000 

390,000/413,000 

1,151.000 

1,600 


Pacific 
Ocean 


157,000 

63,000 
144,000 

317,000 

815,000 

1,600 


So.  Calif. 
Bight 


87.000 

100 
50.800 

24.450 

4.000 

1  t05 


San  Miguel  Island 
Breeding  Season 


45.000/50.000 

May  15-July  31 

0 

40,000 

Dec.  15-Feb.  28 

1.0OO 
Mar.  1-Apr.  30 

4.000 

May  15-July  31 

1 


1.  Harbor  seal  (Phoca  vitulina) 

Harbor  seals  are  widely  dispersed  in 
the  Atlantic,  Arctic,  and  Pacific  Ocean 
basins.  The  Pacific  harbor  seal  ranges 
from  Baja  California  to  the  eastern 
Aleutian  Islands.  Harbor  seals  are 
considered  abundant  throughout  most  of 
their  range.  Populations  have  increased 
substantially  in  the  last  10  years. 
European  populations  are  estimated  at 
48,000  to  51,500  animals,  eastern  Canada 
populations  at  20,000  to  30,000,  and 
those  in  U.S.  Atlantic  waters  at  10.000  to 


15,000.  Between  312,000  and  317,000 
individuals  inhabit  the  Pacific  Ocean 
although  actual  populations  in  this 
region  may  be  higher. 

In  the  Southern  California  Bight,  the 
population  is  estimated  at  about  3,000 
animals.  On  San  Miguel  during  the 
breeding  season,  the  population 
estimate  is  about  1,000.  Numbers  are 
lowest  in  December,  increase  gradually 
from  February  to  June,  then  sharply 
decrease  again  to  a  minimum  in 
December  Pups  are  bom  from  February 
through  May.  Pups  nurse  for  about  4 


weeks;  nursing  extends  to  at  least  the 
end  of  May.  Breeding  activities  occur 
from  mid-April  to  mid-June.  In  addition 
to  their  presence  on  the  island,  harbor 
seals  also  haul  out  on  the  southern  end 
of  Vendenberg. 

2.  Steller  (northern)  sea  lion 
[Eumetopias  jubatus] 

Steller  sea  lions  are  found  in  a  large 
arc  around  the  northern  Pacific 
including  the  Sea  of  Japan,  the  Bering 
Sea,  Aleutian  Islands,  Gulf  of  Alaska 
and  the  Channel  Islands  off  California. 
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NMFS  made  a  final  determination  that 
the  species  was  threatened  (Nov.  28, 
1990.  55  FR  49204)  throughout  its  range, 
and  it  has  been  added  to  the  U.S.  List  of 
Endangered  and  Threatened  Species 
(effective  December  3, 1990). 

In  the  late  1970's,  abundance 
estimates  ranged  from  245,000  to  290.000 
adult  and  juvenile  animals.  However, 
the  number  of  Steller  sea  lions  ob8er\ed 
on  certain  rookeries  in  Alaska  has 
declined  by  63  percent  since  1985  and  82 
percent  since  I960.  Declines  are 
occurring  in  previously  stable  areas  and 
are  accelerating.  The  Alaskan 
population  is  currently  estimated  at 
53,000  animals.  The  U.S.S.R.  population 
is  thought  to  be  about  3,000.  The  British 
Columbia  population  is  about  6.000;  and 
the  Washington,  Oregon  and  California 
population  at  about  4,000. 

Until  1977,  a  small  rookery  of  Steller 
sea  lions  existed  on  San  Miguel  Island. 
However,  pupping  has  not  been  known 
to  occur  on  San  Miguel  for  the  past  10 
years,  and  no  animals  have  been  seen 
on  San  Miguel  since  1983. 

3.  California  sea  lion  (Zalophus 
califomianus] 

The  three  subspecies  of  the  California 
sea  lion  inhabit  the  Pacific  Ocean  from 
the  Galapagos  Island  to  Baja  California 
to  British  Columbia.  The  California 
population  breeds  along  the  Channel 
Islands  and  oceanic  islands  off  Mexico. 
After  the  breeding  season,  males 
migrate  as  far  north  as  Washington  and 
British  Columbia.  Females  and  juveniles 
frequent  the  coastal  waters  of  California 
and  Mexico.  Births  occur  from  mid-May 
through  early  July  off  California  and 
from  October  to  December  in  the 
Galapagos  Islands. 

The  California  population  of  sea  lions 
numbers  about  87,000  and  the  Mexican 
population  about  70,000.  The  Galapagos 
Island  population  has  stabilized  at 
about  20.000  animals.  In  general, 
California  sea  lions  are  increasing  in 
numbers  and  may  be  at  historical  peak 
abundance. 

On  San  Miguel,  the  population 
estimate  during  the  breeding  season  is 
about  45,000  to  50,000.  The  shore 
population  increases  from  a  low  in 
Di'cember-January  to  a  breeding  season 
peak  in  July.  Numbers  decrease  rapidly 
during  the  summer  and  fall  months 
leveling  off  to  the  average  low  levels 
characteristic  of  October  through 
January.  Females  and  juveniles  are 
present  year-round.  Breeding  occurs 
from  late  May  through  August  with  the 
peak  number  of  pups  present  in  early 
July. 


4.  Northern  elephant  seal  (Miroun^a 
angustirostris) 

The  northern  elephant  seal,  the 
second  largest  species  of  pinniped,  is 
found  on  offshore  islaiids  from  Central 
Baja  California  to  Pt.  Reyes,  California, 
north  of  San  Francisco.  Elephant  seals 
can  be  found  on  rookeries  at  all  times  of 
the  year  although  some  wander  as  far 
north  as  southeastern  Alaska. 

This  species  has  made  a  remarkable 
recovery  in  its  population  numbers.  In 
1892.  it  was  estimated  that  only  100 
elephant  seals  remained,  and  they 
inhabited  Guadalupe  Island.  Mexico. 
The  total  population  now  is  about 
144.000  animals  with  an  estimated  U.S. 
population  of  60.00a  In  the  southern 
California  Bight,  the  population  is 
estimated  at  50,800  animals. 

On  San  Miguel  Island,  the  estimated 
breeding  season  population  is  about 
40.000  and  on  San  Nicolas  Island,  the 
population  is  close  to  12,000.  The  highest 
population  numbers  occur  in  January 
which  coincides  with  the  pupping  and 
breeding  season  that  begins  around 
December  15.  Numbers  decline  sharply 
after  February  and  through  March  as 
postbreeding  animals  and  weaned  pups 
leave  the  island.  By  April,  the  beach 
population  is  relatively  small.  The 
population  increases  rapidly  as 
juveniles  and  females  haul  out  to  molt, 
peaking  again  in  May.  This  peak  is 
followed  by  a  sharp  decline  in  June 
when  mainly  juveniles  and  subadult 
males  are  ashore  followed  by  an 
increase  in  July  of  subadult  and  adult 
males.  Numbers  then  decline  through 
August  reaching  the  annual  minimum  in 
September.  Numbers  increase  in 
October  and  continue  to  rise  through 
December  as  pups  of  the  year  return 
briefly  followed  by  adult  males  and 
pregnant  females  in  late  November 
through  early  December.  In  addition  to 
their  presence  on  the  island,  a  few 
elephant  seals  haul  out  on  Vandenberg 
at  Point  Arguello. 

5.  Northern  fur  seal  (CaUorhinus 
ursinusj 

The  northern  fur  seal  is  one  of  the 
best  known  species  of  pinnipeds.  Its 
biology  and  management  have  been  the 
focus  of  an  international  treaty  for  over 
75  years.  The  females  and  juveniles  are 
highly  migratory  and  range  in  a  great  arc 
across  the  North  Pacific  from  the  Sea  of 
Japan  through  the  southern  Bering  Sea 
down  to  the  Channel  Islands  (San 
Miguel  Island)  off  southern  California. 
With  the  exception  of  the  San  Miguel 
breeding  population,  the  animals 
migrate  north  in  June  to  several  island 
complexes.  The  largest  numbers 
congregate  on  the  Pribilof  Islands  m  the 


eastern  Bering  Sea  and  lesser  numk)ers 
on  the  Commander  Islands.  Sea  of 
Okhotsk,  and  Kuril  Island  in  the  western 
North  Pacific 

Because  of  recent  declines.  NMFS  has 
declared  the  Pribilof  Islands  stock  of  the 
nothem  fur  seal  as  a  depleted  species 
under  the  MMPA.  In  1983,  the  estimated 
size  of  the  northern  fur  seal  population 
was  about  1.2  million.  No  significant 
changes  have  been  documented  since 
that  time  although  recent  counts  of  adult 
males  on  the  Pribilof  islands  and  counts 
of  pups  on  Robben  Island  have  declined. 
There  are  an  estimated  871,000  animals 
in  Alaskan  waters;  332.000  in  Soviet 
waters;  and  4.000  in  southern  California 
waters. 

The  peak  number  of  hauled-out 
animals  on  San  Miguel  Island  occurs  in 
mid-July  with  a  post-breeding  season 
decline  continuing  through  December. 
Some  females  and  yearlings  may  be 
present  at  any  time,  with  the  highest 
number  of  pups  present  in  early  July. 
These  animals  are  generally  at  sea  for 
seven  consecutive  months  from 
November  through  late  May. 

6.  Guadalupe  for  seal  (Arctocaphaias 
townsendi) 

After  1923,  the  Guadalupe  fur  seal 
generally  was  regarded  as  extinct.  In 
1949.  one  adult  male  was  seen  on  San 
Nicolas  Island  off  California,  and  a 
breeding  colony  was  discovered  on 
Guadalupe  Island  off  Mexico  in  1954.  In 
August  1984,  about  1.600  seals  were 
counted  on  Guadalupe  Island  and 
occasional  sightings  have  been  made  of 
animals  in  the  offshore  waters  of  Baja 
California  and  southern  California. 
Since  1968,  small  numbers  of 
nonbreeding  animals,  usually  sub-adult 
males,  have  been  observed  on  San 
Miguel  Island. 

In  December  1985,  the  Guadalupe  fur 
seal  was  added  as  a  threatened  species 
to  the  U.S.  List  of  Endangered  and 
Threatened  Species  (50  FR  51252). 

Effects  of  Than  FV  Launches  on  Marine 
Mammals 

The  Air  Force  funded  several  studies 
in  anticipation  of  launching  the  space 
shuttle  from  Vandenberg.  This  program 
was  cancelled  before  any  launches  took 
place  and  replaced  by  the  current 
expendable  space  launch  vehicle 
program.  The  studies  for  the  space 
shuttle  generally  conclude  that 
significant  adverse  impacts  on  the 
population  of  marine  mammals 
inhabiting  the  Channel  Islands  are 
unlikely  but  not  impossible. 

The  Air  Force  beheves  several  factors 
indicate  that  the  magnitude  of  the  sonic 
boom  from  launching  the  Titan  IV 
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vehicle  from  Vandenberg  will  be  less 
than  what  was  expected  from  launching 
the  space  shuttle  (for  which  NMFS  gave 
the  Air  Force  authorization  for  an 
incidental  take  of  marine  mammals  in 
1986).  The  Titan  IV  space  launch  vehicle 
is  smaller  than  the  shuttle  (about  two- 
thirds  of  the  overall  size),  and  its 
exhaust  plume  is  significantly  smaller 
than  that  of  the  shuttle.  Since  the 
magnitude  of  the  sonic  boom  is  directly 
proportional  to  the  size  of  the  vehicle, 
the  size  of  its  exhaust  plume,  and  the 
shape  of  the  vehicle,  the  magnitude  of 
the  sonic  boom  associated  with  the 
Titan  IV  is  estimated  to  less  than  the 
shuttle. 

On  San  Miguel  Island,  time-lapse 
photographic  monitoring  (jehl  and 
Cooper  1982)  shows  that  in  response  to 
a  specific  stimulus,  large  numbers  of 
pinnipeds  move  suddenly  from  the 
shoreline  to  the  water.  These  events 
occur  at  a  frequency  of  about  24  to  36 
times  per  year  for  sea  lions  and  seals 
other  than  harbor  seals,  and  about  48  to 
60  limps  annually  for  harbor  seals. 
Visual  stimuli  such  as  humans  and  low- 
flying  aircraft  are  much  more  likely  to 
elicit  this  response  than  strictly  auditory 
stimuli  such  as  boat  noise  or  sonic 
booms  which  currently  occur  about  8 
times  a  month.  It  is  rare  for  mass 
movement  to  take  place  in  a  "panic," 
and  no  resulting  pup  or  adult  mortality 
has  been  observed  under  these 
circumstances.  According  to  the  Air 
Force,  the  occurrence  of  Titan  IV  sonic 
booms  is  expected  to  increase  the 
frequency  of  sudden  movements  toward 
the  water  by  no  more  than  5  percent. 

During  the  1981  breeding  season, 
additional  tests  were  conducted  on  San 
Nicolas  Island  using  a  carbide  pest 
control  cannon  to  simulate  the  loud 
impulse  sound  of  a  sonic  boom.  The 
noise  level  of  (he  cannon  was  reported 
to  be  156  decibels.  The  animals  studied 
were  the  northern  elephant  seal, 
considered  tolerant  to  disturbance,  and 
the  California  sea  lion,  one  of  the  most 
easily  disturbed  pinnipeds.  These 
studies  concluded  that  habitat  use, 
population  growth,  and  pup  survival 
were  unaffected  by  the  simulated  sonic 
boom  noise  (Stewart  1982). 

Most  physiological  effects  such  as 
those  on  reproduction,  metabolism  and 
general  health,  or  on  the  animals' 
resistance  to  disease,  are  caused  by 
much  greater  cumulative  sound 
exposures  (intense  continuous  noise) 
than  those  expected  from  space  vehicle 
booms  (infrequent,  loud,  short-duration 
noise),  which  have  less  potential  for 
affecting  physiology. 

Researchers  (under  contract  to  the  Air 
Force)  who  conducted  studies  on  effects 
of  the  space  shuttle  stated  that  the  space 


shuttle  sonic  booms  would  not  produce 
auditory  or  nonauditory  effects  in 
Channel  Island  pinnipeds  of  sufficient 
magnitude  to  measurably  influence 
population  levels.  Some  temporary 
hearing  treshold  shift  would  be  likely 
following  the  exceptionally  loud  focused 
boom  created  by  launches  flying  directly 
over  the  islands,  but  this  threshold 
change  should  last  a  short  time  (minutes 
to  hours]  and  minimally  disrupt  animals. 
Although  the  startle  effect  of  the  space 
shuttle  boom  might  cause  some  panic 
and  concomitant  physiological  stress, 
the  frequency  of  booms  would  be  low 
compared  to  the  frequency  of  naturally- 
induced  startle-causing  events. 

Chappell  (1980)  states  ihere  will  be  no 
adverse  effect  on  pinniped  survival 
since  no  significant  increase  in  stress- 
related  pathology  is  anticipated,  nor  is 
any  disruption  of  the  reproductive  cycle 
considered  probable.  Yet.  the  possibility 
of  more  serious  consequences  cannot  be 
ruled  out  since  the  information  available 
in  the  literature  regarding  hearing  is 
sparse. 

In  response  to  the  request  frpm  the  Air 
Force,  the  Marine  Mammal  Commission 
stated  that  NMFS  should  (1)  determine 
the  numbers,  as  well  as  the  species,  of 
marine  mammals  that  could  be  affected, 
and  what  proportions  these  numbers  are 
of  the  affected  species  and  populations; 
(2)  determine  whether  the  planned 
monitoring  program  would  be  sufficient 
to  verify  the  predicted  effects  and  to 
identify  any  unforeseen  effects  of  the 
proposed  action  on  marine  mammals; 
and  (3)  undertake  Section  7 
consultations  to  identify  measures  that 
would  be  required  to  assure  that  the 
proposed  action  does  not  adversely 
affect  steller  sea  lions  or  habitats 
critical  to  their  survival.  The 
Commission  recommends  that  NMFS 
advise  the  Air  Force  that  the  risk  of 
adversely  affecting  pinniped  populations 
could  largely  be  avoided  by  scheduling 
launches  outside  the  pupping/breeding 
seasons  of  the  various  species. 

While  NMFS  is  concerned  about  the 
effects  of  a  focused  sonic  boom  during 
all  breeding  seasons  on  San  Miguel,  the 
most  sensitive  time  is  May  15  to  July  31 
when  two  species  are  using  San  Miguel 
for  pupping,  nursing,  and  breeding.  At 
this  time,  there  is  a  greater  chance  of 
startling  large  groups  of  animals  at  this 
time  which  could  cause  stampeding  into 
the  water  and  trampling  or  displacing 
pups.  Although  there  are  15,000  to  40,000 
pinnipeds  on  the  island  year  round,  one 
of  the  largest  concentrations  of  animals 
occurs  during  this  season.  January  and 
February  are  also  times  when  large 
numbers  of  pinnipeds  are  present 
because  this  is  the  peak  time  for 
northern  elephant  seals  to  use  the 


.sland.  Although  the  highest  number  of 
elephant  seals  occurs  during  January 
and  February,  pupping  begins  around 
December  15  and  nursing  and  breeding 
activities  taper  off  around  March  1.  The 
third  breeding  season  is  March  and 
April  when  about  1,000  harbor  seals  use 
the  island.  While  harbor  seals  are 
known  to  be  sensitive  t«-distiirb"anCe, 
their  numbers  on  San  Miguel  are 
considerably  less  than  that  of  the  other 
breeding  populations. 

Also,  NMFS  is  concerned  about  the 
effects  of  Titan  IV  launches  fron 
Vandenberg  on  harbor  seals  that  inhabit 
the  base  although  the  harbor  seals  are 
about  3V2  mile*  from  the  launch  site. 
The  Air  Force  has  agreed  to  measure  the 
sound  levels  of  launches  where  the  seals 
haul  out  at  Vandenberg. 

Measures  to  Reduce  Impacts 

The  Air  Force  has  staled  the  following 
regarding  measures  to  reduce  impacts 
on  the  affected  species: 

"Although  no  significant  impact  on  the 
Channel  Islands  are  expected  from 
launching  the  Titan  IV  from  SLC-4, 
mitigating  measures  will  be  considered 
if  monitoring  the  initial  launches  of  the 
Titan  IV  over  the  Channel  Islands 
indicates  that  extremely  adverse  or 
catastrophic  impact  might  occur  to 
pinnipeds  at  San  Miguel  Island  from 
subsequent  Titan  IV  launches.  These 
mitigation  measures  must  allow  for  the 
completion  of  all  specific  Titan  IV 
missions  from  Vandenberg  AFB  within 
the  following  constraints:  Current  Titan 
IV  mission  plans  will  be  reviewed  to 
determine  if  launch  dates,  azimuths  and 
trajectory  may  be  modified.  Mission 
requirements  will  dictate  the  degree  of 
modification,  if  any,  to  be  made. 

"Unless  dictated  by  mission  and 
national  security  requirements,  the 
periods  from  1  Jan  to  15  Feb  and  15  May 
to  31  July  would  be  avoided  for  launch 
azimuths  which  may  generate  a  focused 
sonic  boom  that  could  impact  the 
Channel  Islands.  In  addition, 
consideration  would  be  given  to  using 
launch  "windows"  between  sensitive 
breeding  periods  during  the  months  of 
March  and  April.  These  constraints 
would  not  apply  if  national  security 
mission  requirements  would  not  allow 
for  alternative  dates  or  launch 
trajectories. 

"Federal  and  state  agencies  will  be 
furnished  results  from  the  initial  Titan 
IV  launch  monitoring  effort  and  any 
subsequent  monitoring  efforts.  Their 
review  and  recommendations  will  be 
used  to  determine  if  overflight 
restrictions  need  to  be  considered  for 
future  launches  of  the  Titan  IV  from 
Vandenberg  AFB.  Recommendations 
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provided  by  Federal  and  state  agencies 
will  be  implemented  unless  they  conflict 
with  mission  requirements  to  meet 
national  security  requirements." 

Monitoring  Program 

NMFS  met  with  the  Air  Force  to 
review  the  monitoring  plan  described  by 
the  Air  Force  in  its  request  for  an 
incidental  take  authorization.  The 
program  will  include  coverage,  at  a 
minimum,  of  the  first  two  launches  that 
result  in  focused  sonic  booms  over  San 
Miguel  Island.  The  Air  Force  may 
choose  to  monitor  other  launches  for 
security  purposes,  to  test  equipment, 
and  as  a  contingency  in  case  a  boom  not 
expected  to  contact  San  Miguel  is 
refracted  by  atmospheric  conditions 
toward  the  island.  Monitoring  will  occur 
before,  during  and  after  the  two 
launches.  If  safety  considerations  are 
met,  NMFS  prefers  to  have  observers  on 
San  Miguel  Island  itself  Otherwise, 
remote  monitoring  will  be  relied  on  for 
observation. 

Conclusion 

While  NMFS  belives  that  focused 
sonic  booms  at  a  predicted  level  of  10 
psf  (147  decibels)  may  affect  some  of  the 
pinnipeds  on  San  Miguel  Island,  the 
av  liable  data  suggest  that  the  taking 
will  have  a  negligible  impact  on  the 
populations  of  marine  mammals  that  use 
the  island.  NMFS  agrees  with  the 
Marine  Mammal  Commission  that  the 
risk  of  adverse  effects  on  marine 
mammals  would  be  reduced  if  launches 
were  scheduled  outside  the  pupping/ 
breeding  seasons  of  the  various  species. 
However,  until  NMFS  has  had  an 
opportunity  to  evaluate  information 
obtained  from  monitoring  the  first  two 
launches  that  produce  a  focused  sonic 
boom  over  San  Miguel,  seasonal 
restrictions  on  faking  will  not  be 
included. 

In  order  to  assess  the  effects  of  the 
launches  on  pinnipeds  on  the  island,  it  is 
important  that  the  Air  Force  monitor 
launches  that  produce  focused  sonic 
booms  over  San  Miguel.  If  only  the  first 
two  launches  are  monitored,  and  the 
focused  sonic  booms  occur  over  open 
water  rather  than  the  island,  NMFS  will 
not  be  able  to  assess  the  effects  of  the 
launches. 

If  NMFS  believes  the  effects  are  more 
than  negligible,  it  may  be  necessary  to 
add  mitigating  measures,  such  as 
seasonal  restrictions  on  taking,  that 
would  reduce  the  impacts  to  negligible. 
Or,  if  this  cannot  be  done,  the  Secretary 
is  directed  to  withdraw  or  suspend  the 
permission  to  take  marine  mammals 
under  section  101(a)(5). 

NMFS  agrees  with  the  Air  Force  that 
the  effects  of  launching  the  Titan  IV 


space  vehicle  is  probably  less  than  the 
effects  of  launches  of  the  space  shuttle 
because  the  magnitude  of  the  sonic 
boom  associated  with  the  Titan  IV  is 
estimated  to  be  less  than  that  of  the 
shuttle.  The  minimum  noise  level  for  the 
space  shuttle  was  estimated  at  147  dB 
while  the  maximum  for  the  Titan  IV 
space  vehicle  is  estimated  at  that  level 
with  the  most  likely  noise  level 
estimated  at  110  dB. 

Classification 

NMFS  prepared  an  environmental 
assessment  for  this  rulemaking  and 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment  as  a  result  of  this  proposed 
rule. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  The 
proposed  regulations  are  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
government  agencies;  or  (3)  significant 
adverse  effect  on  competition, 
employment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
the  proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  the  Department  of  the  Air  Force 
does  not  qualify  as  a  small  entity. 
Therefore,  a  regulatory  flexibility 
analysis  was  not  prepared. 

This  proposed  rule  does  not  contain  a 
coUection-of-information  requirement 
for  pi-rposes  of  the  Paperwork 
Reduction  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

NMFS  determined  that  this  proposed 
rule  does  not  directly  affect  the  coastal 
zone  of  any  state  with  an  approved 
coastal  zone  management  program 
under  the  Coastal  Zone  Management 
Act  (CZMA).  This  determination  will  be 
submitted  to  the  State  of  California's 
Division  of  Governmental  Coordination 
for  review  as  provided  for  in  16  U.S.C. 
1456. 
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List  of  Subjects  in  50  CFR  Part  228 

Marine  mammals.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  10. 1991. 
Sammuel  W.  McKeen, 

Program  Management  Officer.  XMFS. 

For  reasons  set  forth  in  the  preamble 
50  CFR  part  228  is  proposed  to  be 
amended  as  follows: 

PART  228— REGULATIONS 
GOVERNING  SMALL  TAKES  OF 
MARINE  MAMMALS  INCIDENTAL  TO 
SPECIFIED  ACTIVITIES 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361(a)(5). 
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2.  Subpart  C  is  revised  to  read  as 

follows: 

SubiMrt  C— TaUnfl  of  lUiiiw  Mammalt 
Incidwtal  to  8pM«  VaMcta  Acttv<tlM 

228.21  Specified  activity  and  specified 
geographical  region. 

228.22  Effective  dates. 

226.23  Permissible  methods. 

228.24  Prohibitions. 

228.25  Requirements  for  monitoring  and 
reporting. 

228.26  Modifications  of  Letters  of 
Authorization. 

Subpart  C— Taking  of  Marine  Mammalt 
Incidental  to  Space  Vehicle  Actlvltlee 

S  22S.21    Sp«cifl«d  actWlty  and  spcclfM 
gaoflrapliteal  rvgion. 

Regulations  in  this  subpart  apply  only 
to  the  incidental  talcing  of  California  sea 
lions,  Steller  (northern)  sea  lions, 
northern  elephant  seals,  harbor  seals, 
Guadalupe  fur  seals  and  northern  fur 
seals  by  L'  S.  citizens  engaged  in 
launching  Titan  IV  space  vehicles  from 
Space  Launch  Complex  4  at  Vandenberg 
Air  Force  Base,  California. 

§228.22    Effccttv*  datM. 

Regulations  in  this  subpart  are 
effective  from  February  1. 1991  through 
lanuary  31, 1996. 

S22«^3    PermlMlbta  methods. 

(a)  The  incidental,  but  not  intentional, 
non-lethal  taking  of  marine  mammals  is 
permitted  by  U.S.  citizens  under  a  Letter 
of  Authorization  issued  pursuant  to 

S  228.28  for  the  following  activity: 
Launches  of  the  Titan  IV  Space  Vehicle 
from  Space  Launch  Complex  4. 

(b)  The  activity  identified  in 

§  228.23(a)  must  be  conducted  in  a 
manner  that  minimizes,  to  the  greatest 
extent  possible,  adverse  impacts  on 
seals  and  sea  lions  and  their  habitat. 

$228.24    Prohibitione. 

Notwithstanding  takings  authorized 
by  i  228.23  or  by  a  Letter  of 
Authorization  issued  under  {  228.28.  the 
following  activities  are  prohibited: 

(a)  The  incidental  take  of  a  seal  or  sea 
lion  other  than  by  unintentional,  non- 
lethal  harassment; 

(b)  The  violation  or  failure  to  comply 
with  the  terms,  conditions  and 
requirements  of  this  part  or  a  Letter  of 
Authorization;  and 

(c)  The  incidental  taking  of  any 
marine  mammal  not  specified  in  this 
part. 

S22a^    RequlrwnentstarmonNoflngand 
rtportlng. 

(a)  Holders  of  Letters  of  Authorization 
(see  i  228.6)  are  required  to  cooperate 
with  the  National  Marine  Fisheries 
Service  and  any  other  Federal,  state,  or 


local  agency  monitoring  the  impacts  on 
seals  and  sea  lions.  The  Holder  must 
notify  the  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street.  Terminal  Island  CA. 
213-548-2575,  of  any  potential  take  at 
least  2  weeks  prior  to  the  launch  in 
order  to  satisfy  S  228.25(d). 

(b)  Holders  of  Letters  of  Authorization 
must  designate  a  qualified  individual  or 
individuals  to  record  the  effects  of  space 
vehicle  launches  on  seals  and  sea  Hons 
that  inhabit  the  Northern  Channel 
Islands. 

(c)  The  pinniped  populations  on  San 
Miguel  Island  must  be  monitored  before, 
during  and  after  the  first  two  launches 
of  the  Titan  IV  space  vehicle  from  SLC- 
4  that  produce  focused  sonic  booms  over 
San  Miguel.  Special  attention  must  be 
paid  to  the  effects  on  hearing  in 
pinnipeds  and  their  behaviral  responses. 

(d)  At  its  discretion,  the  National 
Marine  Fisheries  Service  may  place  an 
observer  on  San  Miguel  Island  to 
monitor  the  research  and  sonic  boom 
impact  on  the  seals  and  sea  lions. 

(e)  A  report  must  be  submitted  to  the 
Assistant  Administrator  for  Fisheries 
within  90  days  of  any  launch  that 
produces  a  focused  sonic  boom  over  the 
northern  Channel  Islands.  This  report 
must  include  the  following  information: 

(1)  Date  and  time  of  the  launch; 

(2)  Dates  and  locations  of  research 
activities  related  to  monitoring  the 
effects  of  the  focused  sonic  booms  on 
pinniped  populations; 

(3)  Results  of  monitoring  activities 
concerning  hearing  and  behavioral 
responses;  and 

(4)  Results  of  population  studies  made 
of  pinnipeds  on  the  Channel  Islands 
before  and  after  launch. 

§  228.26    Modifications  of  Letters  of 
Authorlxation. 

(a)  In  addition  to  the  provisions  of 

§  228.6,  any  substantive  modifications  of 
the  Letters  of  Authorization  will  be 
made  after  notice  and  opportunity  for 
public  comment. 

(b)  The  requirement  for  notice  and 
public  review  in  S  228.2(a)  will  not  apply 
if  the  National  Marine  Fisheries  Service 
determines  that  an  emergency  exists 
which  poses  a  significant  risk  to  the 
well-being  of  the  species  or  stocks  of 
marine  mammals  concerned  or  which 
significantly  and  detrimentally  alters  the 
scheduling  of  space  vehicle  launches. 

[FR  Doc.  91-990  Filed  1-15-91;  8:45  am] 
BIUJNO  COOC  MtO-»-M 


50  CFR  Parts  672  and  675 
(Docket  No.  900633-1013] 
RIN  0648-AD16 

Groundfiah  of  the  Gutf  of  Alaafca, 
Groundflah  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

aqency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTlOfii:  Proposed  rule;  request  for 
comments. 

summary:  NOAA  proposes  a  rule  that 
would  implement  a  revision  to 
Amendment  16  to  the  Fishery 
Management  Plan  (FMP)  for  Bering  Sea/ 
Aleutian  Islands  (BSAl)  Groundfish  and 
Amendment  21  to  the  FMP  for  the  Gulf 
of  Alaska  (GOA)  Groundfish  Fishery. 
These  regulations  are  proposed  to 
enhance  prohibited  species  bycatch 
management  in  the  BSAI  and  GOA  and 
would  hold  operators  of  individual  trawl 
vessels  accountable  for  their  bycatch  of 
halibut  and  red  king  crab  while 
participating  in  specified  groundfish 
fisheries.  This  action  is  deemed 
necessary  to  promote  management  and 
conservation  of  groundfish  and  other 
fish  resources.  It  is  intended  to  further 
the  goals  and  objectives  contained  in 
both  FMPs  that  govern  these  fisheries. 
DATES:  Comments  are  invited  through 
February  5. 1991. 

ADDRESSES:  Comments  may  be  sent  to 
Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service.  P.O.  Box  21868.  Juneau,  AK 
99802.  Individual  copies  of  the  revised 
Amendments  16  and  21  and  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
fiexibility  analysis  (E.'V/RIR/IRFA)  may 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  AK  99510. 
Comments  on  the  environmental 
assessment  are  particularly  requested. 
FOR  FURTHER  INFORMATION  CONTACT 
Susan  J.  Salveson,  Fishery  Management 
Biologist,  NMFS.  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GOA  and  BSAI  areas 
are  managed  by  the  Secretary  according 
to  FMPs  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fisheries  at  50  CFR  part  611  and 
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for  the  U.S.  fisheries  at  50  CFR  parts  672 
and  675.  General  regulations  that  also 
pertain  to  the  U.S.  fishery  are 
implemented  at  50  CFR  part  620. 

Trawl,  hook-and-line.  and  pot 
groundfish  fisheries  use  partially  non- 
selective harvesting  techniques  in  that 
incidental  (bycatch)  species,  including 
crab,  halibut,  and  herring,  are  taken  in 
addition  to  targeted  groundfish  species. 
A  conflict  occurs  when  bycatch  in  one 
fishery  reduces  the  amount  of  a  species 
available  for  harvest  in  another  fishery. 
Bycatch  management  is  an  attempt  to 
balance  the  effects  of  various  fisheries 
on  each  other.  It  is  a  particulariy 
contentious  allocation  issue  because, 
compared  to  crab,  halibut,  or  herring 
fishermen,  groundfish  fishermen  value 
the  use  of  crab,  halibut,  or  herring  very 
differently. 

At  its  June  25-30, 1990,  meeting,  the 
Council  adopted  Amendments  16  and  21 
for  submission  to  the  Secretary  of 
Commerce  (Secretary)  for  review  and 
approvaL  The  proposed  rule  to 
implement  the  amendments  addressed 
several  bycatch  management  measures, 
including  a  proposed  program  that 
would  encourage  individual  groundfish 
vessel  operators  to  avoid  excessive 
bycatch  rates  of  prohbited  species  (55 
FR  38347,  September  18, 1990).  The 
Council  anticipated  that  this  vessel 
incentive  program,  commonly  referred  to 
as  the  "penalty  box"  program,  would 
reduce  overall  prohibited  species 
bycatch  rates  within  the  BSAI  and  GOA 
groundfish  fisheries.  On  November  9. 
1990,  the  Secretary  approved  the 
management  measures  in  Amendments 
16  and  21,  except  for  the  proposed 
penalty  box  program  as  described  in 
§§  672.28  and  675.26  of  the  proposed 
rule.  The  reasons  for  this  denial  are  set 
forth  in  the  final  rule  for  Amendments  16 
and  21  to  be  published  in  the  Federal 
Register  at  a  later  date. 

Given  the  above  determinations,  the 
Director,  NMFS,  Alaska  Region  (Region 
Director)  notified  the  Council  that  the 
penalty  box  program,  as  proposed  under 
Amendments  16  and  21,  could  not  be 
implemented.  Under  section  304(b)(2)  of 
the  Magnuson  Act,  the  Regional  Director 
also  made  recommendations  concerning 
actions  that  the  Council  could  take 
towards  the  development  of  a  1991 
vessel  incentive  program  that  would 
conform  to  the  requirements  of 
applicable  law. 

Based  on  these  recommendations,  the 
Council  adopted  a  revised  vessel 
incentive  program  during  a  November 
15, 1990,  teleconference  meeting  for 
resubmission  to  the  Secretary  for  review 
and  approval  under  section  304(b)(3)  of 
the  Magnuson  Act.  The  need  and 
justification  for  a  k-essel  incentive 


program  to  reduce  prohibited  species 
bycatch  are  discussed  below,  along  with 
a  description  of  the  specific  elements  of 
the  vessel  incentive  program  proposed 
under  the  revised  Amendments  16  and 
21. 

Justification  of  a  Vessel  Incentive 
Program 

The  groundfish  fishery  results  in 
incidental  fishing  mortality  of  crab, 
halibut,  and  other  prohibited  species. 
This  use  of  crab  and  halibut  is  one  of 
several  competing  uses  of  these 
resources.  These  resources  also  can  be 
used  as  current  or  future  target  catch  in 
tne  crab  or  halibut  fisheries, 
respectively.  The  future  use  as  catch 
necessarily  requires  that  the  crab  or 
halibut  are  left  in  the  sea  to  contribute 
to  the  productivity  of  the  crab  or  halibut 
stocks.  These  species  also  can  be  left  in 
the  sea  to  contribute  to  other 
components  of  the  ecosystem,  or  they 
can  be  used  as  incidental  fishing 
mortality  in  the  groundfish  fisheries. 

Existing  regulations  establish 
prohibited  species  catch  (PSC)  limits  to 
control  the  bycatch  of  crab  and  halibut 
in  the  groundfish  trawl  fisheries  in  the 
BSAL  and  halibut  in  the  groundfish 
trawl,  hook-and-line,  and  pot  fisheries  in 
the  GOA.  In  1990,  the  PSC  limits 
resulted  in  the  closures  of  specified 
trawl  and  hook-and-line  fisheries  and 
associated  reductions  in  groundfish 
catch  that  imposed  costs  on  those  who 
would  have  benefited  from  continued 
fishing  in  the  closed  fisheries. 

For  a  given  PSC  limit,  or 
apportionment  thereof  the  amount  of 
groundfish  that  can  be  harvested  prior 
to  a  PSC-limit-induced  closure  is 
determined  by  the  average  bycatch  rate 
of  the  fishery.  A  PSC  limit,  therefore, 
arguably  provides  fishermen  an 
incentive  to  reduce  bycatch  rates. 
Unfortunately,  although  an  increase  in 
the  amount  of  groundfish  that  can  be 
harvested  by  reduced  bycatch  rates  is  in 
the  best  interest  of  the  groundfish  fieet 
as  a  whole,  each  individual  operation 
will  likely  ignore  bycatch  and  harvest 
groundfish  rapidly  so  that  its  catch 
expectations  can  be  met  prior  to  the 
closure  of  the  fishery. 

This  situation  results  in  unnecessarily 
high  bycatch  rates,  which  will  cause  a 
given  PSC  limit  to  be  reached  more 
quickly.  A  much  higher  cost  on  the 
fishery  will  be  imposed  through  lost 
opportunity  to  harvest  available 
groundfish.  A  fishing  operation  that 
takes  action  to  reduce  its  bycatch  rate 
bears  the  costs  of  doing  so  in  terms  of 
decreased  catch  or  increased  operating 
costs.  But  it  does  not  receive  benefits 
that  are  proportional  to  either  its 
success  in  reducing  bycatch  or  the  cost 


of  doing  so.  An  operation  that  takes  no 
action  to  control  its  bycatch  rates  will 
not  bear  such  costs  nor  will  it  bear  much 
of  the  cost  that  it  imposes  on  the  fishery 
as  a  whole  by  having  a  high  bycatch 
rate.  However,  such  an  operation  may 
receive  a  disproportionately  large  share 
of  the  benefit  from  the  actions  taken  by 
others  to  reduce  the  fishery's  average 
bycatch  rate.  The  problems  are  that;  (1) 
External  costs  and  benefits  provide  each 
operation  with  incentives  to  do  what  is 
counter  to  the  best  interests  of  the 
fishery  as  a  whole  and  (2)  the  actions  of 
a  few  operations  can  impose  substantial 
costs  on  the  rest  of  the  fieet. 

The  penalty  box  program  adopted  by 
the  Council  as  part  of  Amendments  16 
and  21  was  intended  to  provide  a  partial 
solution  to  these  problems  by  reducing 
the  magnitude  of  the  external  benefits 
and  costs.  The  vessel  incentive  program 
proposed  under  the  revised 
Amendments  16  and  21,  discussed 
below,  is  intended  to  ser\'e  the  same 
purpose.  The  purposes  of  the  revised 
incentive  program  are  similar  to  those  of 
the  program  that  was  disapproved  in 
that  the  program  primarily  is  intended  to 
decrease  the  costs  that  the  PSC  limits 
would  impose  on  the  trawl  fisheries  in 
1991  and  to  provide  guidance  for  future 
development  of  a  comprehensive, 
effective,  equitable,  and  efficient  long- 
term  bycatch  management  regime.  The 
revised  vessel  incentive  program  differs 
from  the  penalty  box  program  in  that  it 
would:  (1)  Be  applied  to  fewer  BSAI  and 
GOA  fisheries  having  new  target  fishery 
definitions;  (2)  be  based  on  seasonal 
fixed  bycatch  rate  standards;  and  (3) 
rely  upon  civil  penalties,  civil 
forfeitures,  and  permit  sanctions 
authorized  under  sections  307-310  of  the 
Magnuson  Act  that  could  be  effectively 
assessed  against  violators  post-season. 

Description  of  the  vessel  incentive 
program  under  the  revised  Amendments 
16  and  21 

;.  Scope  of  the  Vessel  Incentive 
Prof:ram 

Under  the  revised  program,  penalties 
would  be  imposed  after  observers  have 
been  fully  debriefed  and  their  data 
analyzed  and  verified.  In  most  cases, 
this  could  result  in  post-season  action 
against  vessels  that  have  exhibited 
bycatch  rates  in  excess  of  established 
bycatch  rate  standards. 

The  revised  incentive  program  would 
encompass:  (1)  Halibut  bycatch  in  the 
BSAI  and  GOA  Pacific  cod  trawl 
fisheries,  the  BSAI  fiatfish  fisheries,  and 
the  GOA  "bottom  rockfish"  trawl 
fishery;  and  (2)  red  king  crab  bycatch  in 
the  BSAI  fiatfish  fisheries  in  Zone  1.  All 
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catcher/processor  vessels  and  catcher 
vessels  (including  those  that  deliver 
unsorted  codends  to  mothership 
processors)  that  participate  in  these 
fisheries  and  for  which  observer  data 
are  collected  would  be  participants  in 
the  incentive  program. 

Given  NMFS'  operational  and 
administrative  constraints  to  monitor 
and  enforce  a  vessel  incentive  program 
in  1991,  the  Council  selected  the  Pacific 
cod,  rockfish,  and  flatfish  trawl  fisheries 
for  inclusion  under  the  revised  vessel 
incentive  program.  These  fisheries  were 
selected  because  they  either  (1)  Have 
been  identified  by  NMFS  and  the 
groundfish  industry  as  having  relatively 
high  halibut  or  crab  bycatch  rates;  (2) 
are  the  rr.o!  t  affected  by  existing  PSC 
limit  restrictions;  or  (3)  would  provide 
the  most  benefit  to  o'her  groundfish 
trawl  fisheries  in  terms  of  reduced 
prohibited  species  bycatch  rates  and 
increased  opportunity  to  harvest 
groundfish  under  shared  bycatch 
allowances. 

2.  Fishery  Definitions 

Under  the  revised  program,  there 
would  be  new  target  fishery  definitions 
for  the  BSAl  and  GOA  groundfish  trawl 
fisheries  that  are  based  on  at-sea 
observer  data  on  groundfish  catch 
composition  and  corresponding 
prohibited  species  bycatch  rates 
collected  from  the  1990  domestic  annual 
processing  (DAP)  fisheries.  The  analysis 
from  which  the  following  definitions  are 
derived  is  set  forth  in  the  EA/RIR/IRFA 
prepared  for  the  revised  Amendments  16 
and  21.  The  hierarchy  of  target  fishery 
categories  presented  below  for  the  BSAI 
and  the  GOA  fishery  definitions  are 
based  on  NMFS"  examination  of 
historical  observer  data  on  groundfish 
catch  composition  and  how  closely  a 
fishery's  groundfish  catch  composition 
reflected  intended  target  operations. 

For  purposes  of  apportioning 
prohibited  species  catch  (PSC)  limits  to 
fishery  categories,  the  new  BSAI 
definitions  for  the  Greenland  turbol, 
rock  sole,  flatfish,  and  other  trawl 
fisheries  would  replace  existing 
definitions  for  these  fisheries  specified 
under  %  675.21(b)(4).  The  existing 
definitions  are  based  on  whether  or  not 
retained  amounts  of  Greenland  turbot, 
rock  sole  ,  flatfish,  or  other  groundfish 
species  are  equal  to  or  exceed  20 
percent  of  the  retained  amounts  of  other 
groundfish  species  during  any  weekly 
reporting  period.  The  new  BSAI 
definitions  would  be  based  on  the 
species  composition  listed  below  as 
derived  from  reported  retained  catch 
and  discard  amounts  of  groundfish 
species  for  which  a  total  allowable 
catch  has  been  specified  (allocated 


groundfish).  The  following  fishery 
category  definitions  also  would  be  used 
for  the  vessel  incentive  program 
proposed  under  this  action,  except  that 
data  on  the  species  composition  of  a 
vessel's  groundfish  catch  during  any 
weekly  reporting  period  would  be 
derived  from  observer  data  collected 
from  observed  catch  of  allocated 
groundfish  species. 

BSAI  fisheries.  At  the  end  of  each 
weekly  reporting  period,  a  trawl  vessel's 
BSAI  groundfish  catch  composition  of 
allocated  groundfish  would  be  used  to 
assign  it  to  one  of  five  fisheries  for  that 
week.  The  first  of  the  following  five 
categories  that  is  met  would  determine 
the  fishery  assignment  of  a  vessel. 

1.  Greenland  turbot  fishery  if 
Greenland  turbot  is  at  least  35%  of  the 
vessel's  allocated  groundfish  catch. 

2.  Pacific  cod  fishery  if  Pacific  cod  is 
at  least  45%  of  the  vessel's  allocated 
groundfish  catch. 

3.  Rock  sole  fishery  if  rock  sole, 
yellowfin  sole,  and  other  flatfish 
comprise  at  least  40%  of  the  vessel's 
allocated  groundfish  catch  and  the 
amount  of  rock  sole  is  greater  than  the 
amount  of  yellowfin  sole  and  other 
flatfish,  in  the  aggregate. 

4.  Flatfish  fishery  is  yellowfin  sole, 
rock  sole,  and  other  flatfish  comprise  at 
least  40%  of  the  vessel's  allocated 
groundfish  catch. 

5.  Other  non-pelagic  trawl  fishery  if 
pollock  is  less  than  95%  of  the  vessel's 
allocated  groundfish  catch. 

In  the  BSAI,  a  vessel  would  be  subject 
to  the  vessel  incentive  program  if  it  is 
assigned  to  either  the  Pacific  cod  fishery 
or  the  "flatfish  fishery."  For  purposes  of 
the  vessel  incentive  program,  both  the 
rock  sole  fishery  and  the  yellowfish 
sole/flatfish  fishery  would  be  part  of  the 
"flatfish  fishery."  Neigher  the  Greenland 
turbot  fishery  nor  the  "other  non-pelagic 
trawl  fishery"  would  be  included  in  the 
vessel  incentive  program  for  the  BSAI. 
The  distinction  between  the  Greenland 
turbot,  rock  sole,  yellowfin  sole/other 
flatish,  and  other  non-pelagic  trawl 
fishery  categories  would  be  used  for 
monitoring  the  separate  prohibited 
species  bycatch  allowances  established 
for  these  fisheries  under  S  675.21.  Under 
§  675.21,  prohibited  species  bycatch  that 
is  attributed  to  the  Pacific  cod  trawl 
fishery  would  be  credited  be  credited 
against  the  prohibited  species  bycatch 
allowances  established  for  the  "other 
non-pelagic  trawl  fishery." 

GOA  fisheries.  Each  week  a  trawl 
vessel's  observed  GOA  groundfish  catch 
of  the  TAG  species,  excluding 
arrowtooth  flounder,  would  be  used  as  a 
basis  for  assigning  it  to  one  of  three 
fisheries  for  that  week.  Arrowtooth 


flounder  would  be  excluded  because, 
although  this  species  may  comprise  a 
large  percentage  of  groundfish  catch,  it 
typically  is  not  retained.  The  first  of  the 
following  three  categories  that  is  met 
would  determine  the  fishery  assignment 
of  a  vessel, 

1.  Pacific  cod  fishery  if  Pacific  cod  is 
at  least  45%  of  the  vessel's  allocated 
groundfish  catch. 

2.  Rockfish  fishery  if  rockfish  (slope 
rockfish,  demersal  shelf  rockfish,  and 
thomyhead  rockfish,  in  the  aggregate)  is 
at  least  30%  of  the  vessel's  allocated 
groundfish  catch. 

3.  Other  non-pelagic  trawl  fishery  if 
pollock  is  less  than  95%  of  the  vessel's 
groundfish  catch. 

A  vessel  would  be  subject  to  the 
vessel  incentive  program  if  it  is  assigned 
to  either  the  Pacific  cod  fishery  or  the 
rockfish  fishery.  The  other  non-pelagic 
trawl  fishery  would  not  be  included  in 
the  vessel  incentive  program  for  the 
GOA. 

3.  Bycatch  Rate  Standards 

Red  king  crab  and  halibut  bycatch 
rate  standards  for  vessels  in  the 
fisheries  monitored  under  the  vessel 
incentive  program  would  be  based  on 
seasonal  fixed  rates.  The  use  of 
seasonal  bycatch  rate  standards  would 
allow  for  seasonality  in  the  factors  that 
affect  bycatch  rates.  The  seasonal  rates 
would  be  established  semiannually. 

The  halibut  bycatch  rate  standards 
would  be  based  on  averape  bycatch 
rates  observed  in  the  BSAI  or  GOA. 
Separate  halibut  bycatch  rate  standards 
would  be  established  for  the  BSAI 
Pacific  cod.  BSAI  flatfish,  GOA  Pacific 
cod,  and  GOA  rockfish  fisheries. 

Tlie  red  king  crab  bycatch  rate 
standards  established  for  the  BSAI 
flatfish  fisheries  would  be  based  on 
bycatch  rates  observed  in  zone  1. 
Compliance  with  red  king  crab  bycatch 
rate  standards  would  be  monitored  only 
for  Zone  1. 

Prior  to  January  1  and  July  1  of  each 
year,  bycatch  rate  standards  would  be 
published  in  the  Federal  Register  that 
would  be  in  effect  for  specified  seasons 
within  the  6-month  periods  of  January  1 
through  June  30  and  July  1  through 
December  31,  respectively.  Such  rates 
would  remain  in  effect  until  revised  by  a 
subsequent  notice  in  the  Federal 
Register.  Revisions  to  bycatch  rate 
standards  may  be  made  as  often  as 
appropriate.  Seasonal  bycatch  rate 
standards  for  a  fishery  and  revisions  to 
those  standards  would  be  based  on 
prior  seasonal  bycatch  rates  and  other 
relevant  criteria,  including: 

(A)  Previous  years'  average  observed 
bycatch  rates  for  the  fishery; 
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(B)  Immediately  preceding  season's 
average  observed  bycatch  rates  for  the 
fishery; 

(C)  The  prohibited  species  bycatch 
allowances  and  associated  fishery 
closures  specified  for  the  fishery; 

(D)  Anticipated  groundfish  harvests 
for  that  fishery; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  or 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Director. 

The  analysis  presented  in  the  EA/ 
RIR/IRFA  assumed  bycatch  rate 
standards  equal  to  the  average  bycatch 
rate  exhibited  by  vessels  with  the 
lowest  bycatch  rates.  Those  vessels 
accounted  for  approximately  80%  of  the 
catch  in  the  1990  domestic  annual 
processing  (DAP)  trawl  fisheries  for 
Pacific  cod.  flatfish,  and  rockfish.  For 
the  GOA,  halibut  bycatch  rates  were 
determined  based  on  allocated 
groundfish  catch  excluding  arrowtooth 
flounder. 

At  its  December  3-7, 1990  meeting,  the 
Council  recommended  alternative 
bycatch  rate  standards  based  on  1990 
average  quarterly  bycatch  rates 
exhibited  by  all  vessels  that  participated 
in  these  fisheries.  If  a  fishery  did  not 
operate  during  a  quarter,  historical  joint 
venture  processing  bycatch  rates  were 
recommended  for  that  quarter.  The 
Council  also  recommended  that  GOA 
bycatch  rate  standards  for  the  Pacific 
cod  trawl  fishery  be  based  on  average 
bycatch  rates  observed  in  the  Central 
Regulatory  Area  rather  than  in  the  GOA 
as  a  whole.  This  recommendation 
reflected  Council  recognition  that 
bycatch  rates  of  halibut  in  the  Central 
Regulatory  Area  are  intrinsically  higher 
than  those  in  other  areas  of  the  GOA 
and  that  bycatch  rate  standards  based 
en  a  GOA  wide  average  would  be  too 
constraining  to  the  Pacific  cod  fishery  in 
the  Central  Regulatory  Area.  These 
standards  are  set  forth  in  Table  1. 
Comments  are  requested  on  whether 
these  standards  should  be  implemented 
fnr  the  first  half  of  1991  by  adding 
provisions  to  the  rule  proposed  by  this 
notice. 

Council  recommendatins  for  bycatch 
rate  standards  would  be  less 
constraining  to  individual  vessels 
relative  to  those  analyzed  in  the  EA/ 
RIR/IRFA.  The  Council  expressed  its 
view,  however,  that  the  recommended 
rates  would  satisfy  the  intent  of  the 
Council  to  reduce  overall  bycatch  rales 
during  the  first  year  that  a  vessel 
incentive  program  was  in  place. 
Experience  gained  under  the  1991 
program  would  be  used  to  refine 
bycatch  management  measures  and 


associated  bycatch  rale  standards  under 
subsequent  rulemaking. 

Table  1.— Bycatch  Rate  Standards 
Proposed  for  the  1991  Vessel  In- 
centive Program  in  the  BSAI  and 
GOA  BY  Fishery  and  CXiarter 


Fish«ry  and  quarter 


1991 
bvcatch 
sianoard 


Halilwt  bycatch  as  kg  o*  halit)ut/mi  o<  allocated 
groundtisti  catch 

BSAI  Pacific  cod 

Ot  1 13  5 

01  2 16-5 

BSAI  flatflsn: 

011. 13.1 

01  2 3  0 


GOA  rocKftstt 
Ot  1-2 

GOA  Pacific.  CO* 

Ot  1 -... 

012. 


40.0 

_ 33.1 

41.3 

Zone  1  red  king  crab  bycalcti  rates  (numbef  (M  c^/ 

mt  of  altocated  groundtisft) 
BSAI  flatfish: 

Ot  1 —  2  88 

Ot  2 1  50 


4.  Fishery  Checkpoints  and  Penalties 

At  the  end  of  each  fishing  month,  the 
average  observed  bycatch  rate  of  red 
king  crab  and /or  halibut  for  each  vessel 
assigned  to  the  BSAI  flatfish  fishery,  the 
BSAI/GOA  Pacific  cod  fisheries  or  the 
GOA  bottom  rockfish  fishery  during  that 
month  would  be  judged  against  the  fixed 
seasonal  bycatch  rate  standard 
established  for  those  fisheries.  If  the 
vessel's  average  bycatch  rate  for  a 
fishing  month  exceeds  a  seasonal 
bycatch  rate  standard,  the  vessel  would 
he  in  violation  of  the  regulations 
implementing  the  vessel  incentive 
program  and  be  subject  to  prosecution 
under  sections  307-310  of  the  Magnuson 
Act. 

The  NOAA  Office  of  General  Counsel, 
Alaska  Region  (GCAK),  has  discretion 
to  assess  penalties  for  violations  of 
Magnuson  Act  regulations.  In 
determining  the  level  of  assessment  for 
violations  of  this  rule,  GCAK  may  take 
into  account  a  number  of  factors,  which 
could  include  resource  or  economic 
damage  to  the  groundfish  trawl  fishery, 
relevant  participation  in  voluntary 
programs  designed  to  reduce  prohibited 
species  bycatch,  and  culpabihty  of  the 
vessel  operator/owTier.  A  vessel 
operator/owner  who  failed  to  meet 
established  bycatch  rate  standa.'-ds  at 
the  end  of  a  fishing  month  might  have 
committed  serveral  violations,  one  for 
each  weekly  reporting  period  during  the 
month  that  the  standard  was  exceeded. 
Under  recently  signed  amendments  to 
the  Magnuson  Act,  each  violation  would 
carry  a  maximum  civil  penalty  of 


$100,000,  so  total  civil  penalties  for  a 
monthly  period  could  tolol  a  maximum 
of  $400,000-500,000.  Possible  sanction* 
in  addition  to  civil  penalties  include 
permit  sanctions  and  judicial  forfeiture 
of  the  vessel  and  its  catch. 

For  purposes  of  the  vessel  incentive 
program,  a  "fishing  month"  is  defined  as 
a  time  period  calculated  on  the  basis  of 
weekly  reporting  penods.  Each  fishing 
month  would  begin  on  the  first  day  of 
the  first  weekly  reporting  period  that 
has  at  least  4  days  in  the  associated 
calendar  month  and  ends  on  the  last  day 
of  the  last  weekly  reporting  period  that 
has  at  least  4  days  in  that  same  calendar 
month.  Based  on  this  definition,  the  1991 
fishing  months  are  specified  as  the 
following  periods: 

Month  1:  January  1  through  February  3 
Month  2:  February  4  throirgh  March  3 
Month  3:  March  4  through  March  31 
Month  4:  Apnl  1  through  Apnl  2a 
Month  5:  April  29  through  )une  2 
Month  6:  ]une  3  through  )une  30 
Month  7:  July  1  through  July  28 
Month  8:  July  29  through  September  1 
Monlh  9:  September  2  through  September  29 
Month  10:  September  30  through  November  3 
Month  11:  November  4  through  December  1 
Month  12:  December  2  through  December  31 

5  Public  Release  of  Vessel  Bycatch 
Rates 

The  Council  has  adopted  a  proposed 
regulatory  amendment  to  the  obsen^er 
plan  that  would  give  NMFS  the 
authority  to  publicize  unverified 
observed  bycatch  rates  of  individual 
vessels  inseason.  If  such  authority  is 
approved,  NMFS  would  have  the  option 
of  posting  unverified  weekly  observed 
bycatch  rates  that  could  be  used  by 
vessel  operators  es  guidance.  At  a 
minimum,  .NMFS  would  continue  to 
release  a  vessel's  unverified  observed 
bycatch  rate  to  the  vessel's  operator  or 
owner  upon  request.  Whether  or  not 
NMFS  exercises  authority  for  public 
release  of  observed  bycatch  rates, 
inseason  weekly  rates  available  to  the 
industry  would  continue  to  be  based  on 
unverified  observer  data  and  subject  to 
verification  as  o'oservers  are  debriefed 
and  their  data  are  analyzed. 

Classification 

Upon  receipt  of  a  revised  amendment 
from  a  Council,  section  304(b)(3)(B)  of 
the  Magnuson  Act.  as  amended  by 
Pubhc  Law  No.  99-659.  requires  the 
Secretary  immediately  to  pubhsh 
proposed  regulations  that  would 
implement  the  revised  amendments.  At 
this  time,  the  Secretary  has  not 
determined  that  the  revised 
Amendments  16  and  21  and  the 
accompanying  regulations  that  would 
implement  a  vessel  incenUve  program 
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are  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act.  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
data,  views,  and  comments  received 
during  the  comment  period. 

The  Council  prepared  an 
environmental  assessment  (EA)  for 
these  FMP  amendments  that  discusses 
the  impact  on  the  environment  as  a 
result  of  this  rule.  A  copy  of  the  EA  may 
be  obtained  from  the  Council  at  the 
address  above  and  comments  on  it  are 
requested. 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  initially  determined 
that  the  proposed  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  Council  prepared  a  RIR.  which 
concludes  that  none  of  the  proposed 
measures  in  this  rule  would  cause 
impacts  considered  significant  for 
purposes  of  this  Executive  Order.  A 
copy  of  the  RIR  is  available  from  the 
Council  at  the  address  listed  above. 

The  Council  prepared  an  IRFA  as  part 
of  the  RIR,  which  concludes  that  this 
proposed  rule,  if  adopted,  would  have 
significant  effects  on  a  number  of  small 
entities.  A  copy  of  this  analysis  is 
available  from  the  Council  at  the  above 
address. 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement  for 
purposes  of  the  Paperwork  Reduction 
Act. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  program 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12812. 

List  of  Subjects  in  50  CFR  parts  672  and 
675 

Fisheries,  Fishing  vessels. 

Dated:  |anuary  11, 1991. 
Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672— CROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 


^uthority;  16  U  S.C.  1801  et  scq. 

2.  In  j  672.7,  a  new  paragraph  (e)  is 
added  as  follows: 

§  672.7    General  protilbltion*. 
*         «         •         • 

(e)  Exceed  a  bycatch  rate  standard 
specified  under  §  672.26. 

3.  A  new  $  672.26  is  added  as  follows: 

§  672.26    Program  to  reduce  prohibited 
species  bycatcti  rates. 

(a)  General.  (1)  A  vessel's  average 
observed  bycatch  rate,  as  calculated  at 
the  end  of  a  fishing  month  under 
paragraph  (d)  of  this  section,  while 
participating  in  the  fisheries  identified  in 
paragraph  (b)  of  this  section,  shall  not 
exceed  bycatch  rate  standards  specified 
in  paragraph  (c)  of  this  section. 

(2)  Definitions  for  purposes  of  this 
section,  (i)  OftserveJ  refers  to  data 
collected  by  observers  who  are  certified 
under  the  NMFS  Observer  Program 
authorized  under  §  672.27.  Only  data 
from  observers  who  have  been 
debriefed  and  their  data  checked, 
verified,  and  analyzed  by  NMFS  will  be 
used  to  calculate  vessel  bycatch  rates 
for  purposes  of  this  section. 

(ii)  Bycatch  rate  refers  to  the  ratio  of 
weight  of  halibut  in  kilograms  to  the 
total  round  weight,  in  metric  tons,  of 
groundfish  listed  in  Table  1  of  5  672.20. 

(iii)  Fishing  month  is  defined  as  a  time 
period  calculated  on  the  basis  of  weekly 
reporting  periods  as  follows:  each 
fishing  month  begins  on  the  first  day  of 
the  first  weekly  reporting  period  that 
has  at  least  4  days  in  the  associated 
calendar  month  and  ends  on  the  last  day 
of  the  last  weekly  reporting  period  that 
has  at  least  4  days  in  that  same  calendar 
month.  Dates  of  each  fishing  month  will 
be  announced  in  the  Federal  Register 
notices  published  under  paragraph  (c)(2) 
of  this  section. 

(b)  Fisheries.  A  vessel  will  be  subject 
to  this  section  if  the  groundfish  catch  of 
the  vessel  is  observed  on  board  the 
vessel  or  on  board  a  mothership 
processor  that  receives  unsorted 
codends  from  the  vessel  at  any  time 
during  a  weekly  reporting  period;  and 
the  vessel  is  assigned  to  either  the 
Pacific  cod  fishery  or  the  bottom 
rockfish  fishery  as  defined  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 
During  any  weekly  reporting  period,  a 
vessel's  observed  catch  composition  of 
groundfish  species  for  which  a  TAC  has 
been  specified  under  {  672.20  of  this 
part,  excluding  arrowtooth  flounder,  will 
dertermine  the  fishery  to  which  the 
vessel  is  assigned. 

(1)  The  Pacific  cod  fishery  means 
trawl  fishing  that  results  in  an  observed 
groundfish  catch  during  a  weekly 


reporting  period  that  Is  composed  of  45 
percent  or  more  of  Pacific  cod. 

(2)  The  bottom  rockfish  fishery  means 
trawl  fishing  that  does  not  qualify  as  a 
Pacific  cod  fishery  under  paragraph 
{b)(l)  of  this  section  and  results  in  an 
obser\'ed  groundfish  catch  during  a 
weekly  reporting  period  that  is 
comprised  of  30  percent  or  more  of 
rockfish  species  of  the  genus  Sebastes 
and  Sebastolobus  in  the  aggregate, 
except  for  the  rockfish  species  that 
comprise  the  pelagic  shelf  rockfish 
category  (Sebastes  melanops,  S. 
mystinus,  S.  ciliatus,  S.  entomelas.  and 
3.  flavidus). 

(c)  Bycatch  rate  standards — (1) 
Establishment  of  bycatch  rate 
standards,  (i)  Prior  to  januarj'  1  and  July 
1  of  each  year,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
specifying  bycatch  rate  standards  for 
the  fisheries  identified  in  paragraph  (b) 
of  this  section  that  will  be  in  effect  for 
specified  seasons  within  the  6-month 
periods  of  January  1  through  June  30  and 
July  1  through  December  31, 
respectively.  Bycatch  rate  standards  will 
remain  in  effect  until  revised  by  a  notice 
in  the  Federal  Register.  The  Regional 
Director  may  adjust  bycatch  rate 
standards  as  frequently  as  he  considers 
appropriate. 

(ii)  Bycatch  rate  standards  for  a 
fishery  and  adjustments  to  such 
standards  will  be  based  on  the  following 
information  and  considerations: 

(A)  Previous  years'  average  observed 
bycatch  rates  for  that  fishery: 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates  for  that 
fishery: 

(C)  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  section  672.20(r); 

(D)  Anticipated  groundfish  harvests 
for  that  fishery; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  and, 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Director. 

(2)  Procedure,  (i)  Bycatch  rate 
standards  or  adjustments  to  such 
standards  specified  under  this  section 
will  not  take  effect  until  the  Secretary 
has  published  the  proposed  bycatch  rate 
standards  or  adjustments  to  such 
standards  in  the  Federal  Register  for 
public  comment  for  a  period  of  30  days 
before  they  are  made  effective,  unless 
the  Secretary  finds  for  good  cause  that 
such  notice  and  public  procedure  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

(ii)  If  the  Secretary  decides,  for  good 
cause,  that  bycatch  rate  standards  or 
adjustments  to  such  standards  are  to  be 
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made  effective  without  affording  a  prior 
opportunity  for  public  comment,  public 
comments  on  the  necessity  for,  and 
extent  of,  bycatch  rate  standards  or 
adjustments  to  such  standards  will  be 
received  by  the  Regional  Director  for  a 
period  of  15  days  after  the  effective  date 
of  the  notice. 

(iii)  During  cny  such  15-day  period, 
tlie  Regional  Director  will  make 
available  for  public  inspection,  during 
business  hours,  the  aggregate  data  upon 
which  bycatch  rate  standards  or 
adjustments  to  such  standards  were 
b.Hsed. 

(iv)  If  written  comments  are  received 
during  any  such  15-day  period  that 
oppose  or  protest  bycatch  rate 
s'andards  or  adjustments  to  such 
standards  issued  under  this  section,  the 
Secretary  will  reconsider  the  necessity 
for  the  bycatch  rate  standards  or 
adjustment  to  such  standards  and,  as 
soon  as  practicable  after  that 
reconsideration,  will  either: 

(A)  Publish  in  the  Federal  Register  a 
notice  of  continued  effectiveness  of 
bycatch  rate  standards  or  adjustment  to 
such  standards,  responding  to  comments 
received:  or 

(D)  Modify  or  rescind  bycatch  rate 
standards  or  adjustment  to  such 
standards. 

(v)  Notices  of  adjustments  to  bycatch 
rate  standards  issued  by  the  Secretary 
under  paragraph  (c)  of  this  section  will 
include  the  following  information: 

(A)  A  description  of  the  adjustment  to 
one  or  more  bycatch  rate  standards 
specified  for  a  fishery; 

(D)  The  reasons  for  the  adjustment 
and  the  determinations  required  under 
paragraph  (c)(l)(ii)  of  this  section:  and 

(C)  The  effective  date  and  any 
termination  date  of  such  adjustment.  If 
no  teimination  date  is  specified,  the 
adjustment  will  remain  in  effect  until 
revised  by  subsequent  notice  in  the 
Federal  Register  un^icr  paragraph  (c)  of 
this  section. 

(d)  Vessel  bycatch  rates — (1) 
Observer  data.  Observer  data  will  be 
collected  under  the  procedures  set  forth 
in  the  OoNcrver  PLn  authorized  under 
§  672.27.  i-'cr  purposes  of  this  section, 
observer  data  collected  for  each  haul 
sampled  during  a  d.iy  wili  include  the 
date,  position  (latitude  and  longitude) 
where  trawl  gear  for  the  haul  was 
retrieved,  total  round  weight  of 
groundfish  in  the  portion  of  the  haul 
sampled  by  an  observer  by  groundfish 
species  or  species  group  specified  in 
Tdble  1  of  §  672.20.  and  number  and 
weight  oi  halibut  in  the  portion  of  the 
haul  sampled  by  the  observer. 

(2]  Calculation  of  individual  vessel 
obsen-ed  bycatch  rate,  (i)  For  each 
vessel,  thr  Regional  Director  will 


aggregate  the  observer  data  collected  on 
round  weight  catch  composition  of 
groundfish  sampled  on  that  vessel 
during  a  weekly  reporting  period  to 
determine  the  fishery  to  which  the 
vessel  should  be  assigned  for  that  week. 

(ii)  If  the  Regional  Director  determines 
that  a  vessel  should  be  assigned  to  a 
fishery  described  in  paragraph  (b)  of  this 
section  during  a  weekly  reporting 
period,  he  will  calculate  an  average 
bycatch  rate  for  ell  hauls  sampled  by  an 
obsener  during  that  week  based  on  the 
observer  data  collected  from  those  hauls 
under  paragraph  (d)(1)  of  this  section. 

(A)  A  vessel's  average  bycatch  rate 
for  a  weekly  reporting  period  is 
calculated  as  the  total  weight  of  halibut 
(in  kilograms)  observed  in  all  haul 
samples  during  that  week  divided  by  the 
total  weight  of  groundfish  in  the  haul 
samples  (in  metric  tens)  for  which  a 
TAC  has  been  specified  under  $  672.20. 

(3)  Determinations,  (i)  At  the  end  of 
each  fishing  month,  the  Regional 
Director  will  calculate  each  vessel's 
average  observed  bycatch  rate  for  each 
fishery  identified  under  paragraph  (h)  of 
this  section  that  the  vessel  was  assigned 
tc  during  the  weekly  reporting  periods  of 
that  fishing  month. 

(A)  A  vessel  s  average  bycatch  rate 
for  a  fishery  identified  under  paragraph 
(b)  of  this  section  during  a  fishing  month 
is  calculated  as  the  total  weight  of 
halibut  (in  kilograms)  observed  in  all 
haul  samples  during  all  weekly  reporting 
periods  of  that  month  that  the  vessel 
v\as  assigned  to  that  fishery  divided  by 
the  total  weight  of  the  groundfish  in  the 
haul  samples  (in  Metric  tons)  for  which 
a  T.AC  has  been  specified  under 
5  672.20. 

(ii)  A  vessel  has  exceeded  a  bycatch 
rate  standard  if  its  average  observed 
bycatch  rate  for  any  fishery  defined  in 
paragraph  (b)  of  this  section  at  the  end 
of  a  fishing  month  exceeds  the  bycatch 
rate  standard  established  for  that 
fishery  under  paragraph  (c)  of  this 
section. 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

4.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority;  16  U.S.C.  1801  et  seq. 

5.  In  §  e75.7.  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  675.7    Prohibitions. 
•         •         *         *         « 

(e)  Exceed  a  bycatch  rate  standard 
specified  under  §  675.26. 

6.  In  §  675.21,  paragraphs  (c)(2).  (c)(3). 
and  (c][4)  are  redesignated  as 
paragraphs  (c)(3).  (c)(4),  and  (c)(5);  a 


new  paragraph  (c)(2)  is  added:  and 
paragraphs  (b)(1),  {b)(4),  (c)(1),  and 
newly  redesignated  (c)(3)  are  revised  to 
read  as  follows: 

§  675.21    Protiibited  species  catch  (PSC) 

limnations. 

•        «         •        •        * 

(b)*  •  • 

(1)  Apportionment  to  fishery 
categories.  The  Secretary,  after 
consultation  with  the  Council,  will 
apportion  each  PSC  limit  into  bycatch 
allowances  that  may  be  assigned  to  the 
following  fisheries  as  they  are  defined  in 
paragraph  (b)(4)  of  this  section:  (i)  DAP 
Greenland  turbot  fishery:  (ii)  DAP  rock 
sole  fishery;  (iii)  DAP  fiatfish  fishery; 
(iv)  D.AP  Pacific  cod  and  D.AP  other  non- 
pelagic  trawl  fisheries  combined;  and  (v) 
J''v'P  flatfish  fishery.  Bycatch  allowances 
will  be  based  on  each  fishery's 
proporiional  share  of  the  anticipated 
incidental  catch  daring  a  fishing  year  of 
prohibited  species  for  which  a  PSC  limit 
is  specified  and  the  need  to  optimize  the 
amount  of  total  groundfish  harvested 
under  established  PSC  limits.  The  sum 
of  the  prohibited  species  bycatch  in  the 
D.AP  Pacific  cod  fishery  and  the  DAP 
other  non-pelagic  trawl  fishery  wili  be 
aggregated  for  purposes  of  monitoring 
the  bycatch  allowance  of  any  prohibited 
species  that  is  apportioned  to  these 
fisheries.  The  sum  of  all  bycatch 
allowances  of  any  prohibited  species 
will  equal  its  PSC  hmit. 
«         «         •         «         « 

(4)  For  purposes  of  this  section  and 
§  675.26  of  this  part,  six  domestic 
fisheries  are  defined  based  on  total 
groundfish  catch  of  species  for  which  a 
TAC  is  specified  under  §  675.20  as 
follows: 

[i]DAP  Greenland  turbot  fishery 
means  DAP  fishing  with  trawl  gear 
during  any  weekly  reporting  period  that 
results  in  a  catch  of  Greenland  turbot 
that  is  35  percent  or  more  of  the  toal 
amoiuit  of  groundfish  caught  during  the 
week. 

(ii)  DAP  Pacific  code  fishery  means 
D.AP  fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  (A)  results 
in  a  catch  of  Pacific  cod  that  is  45 
percent  or  more  of  the  total  amount  of 
groundfish  caught  dunng  the  week,  and 
(B)  does  not  qualify  as  a  "DAP 
Greenland  turbot  fishen,." 

(iii)  DAP  rock  sole  fishery  means  DAP 
fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  (A)  results 
in  a  catch  of  rock  sole,  yellowfin  sole, 
and  "other  flatfish"  in  the  aggregate  that 
is  40  percent  or  more  of  the  total  amount 
of  groundfish  caught  during  the  week, 
(B)  results  in  a  catch  of  rock  sole  that  is 
greater  than  the  catch  of  yellowfin  sole 
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and  "other  flatfish"  in  the  aggregate,  and 
(C)  does  not  qualify  as  a  "DAP 
Greenland  turbot"  or  "DAP  Pacific  cod" 
fishery. 

(iv)  DAP  flatfish  fishery  means  DAP 
fishing  wi'h  trawl  gear  during  any 
weekly  reporting  period  that  (A)  results 
in  a  catch  of  yellowfm  sole,  rock  sole, 
and  "other  flatfish."  in  the  aggregate, 
that  is  40  percent  or  more  of  the  total 
amount  of  groundfish  caught  during  the 
week,  and  (B)  does  not  qualify  as  a 
"DAP  Greenland  turbot, "  "DAP  Pacific 
cod,"  or  "DAP  rock  sole"  fishery. 

(v)  DAP  other  non-pelagic  trawl 
fishery  means  DAP  fishing  with  trawl 
gear  during  any  weekly  reporting  period 
that  (A)  results  in  a  catch  of  pollock  that 
is  less  than  95  percent  of  the  total 
amount  of  groundfish  caught  during  the 
week,  and  (B)  does  not  qualify  as  a 
"DAP  Greenland  turbot."  "DAP  Pacific 
cod."  "DAP  rock  sole."  or  "DAP  flatfish" 
fishery. 

(vi)  fVP  flatfish  fishery  means  JVP 
fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  results  in 
deliveries  to  foreign  vessels  of  amounts 
of  yellowfm  sole,  rock  sole,  and  "other 
flatfish."  in  aggregate  amounts,  that  are 
20  percent  or  more  of  the  total  amount  of 
groundfish  delivered  during  a  weekly 
reporting  period. 

(c)  Attainment  of  a  PSC  bycatch 
allowance  or  seasonal  apportionment  of 
the  bycatch  allowance —  (1)  By  the  DAP 
rock  sole.  DAP  Greenland  turbot.  or  the 
/VP  flatfish  fisheries,  (i)  If,  during  the 
fishing  year,  the  Regional  Director 
determines  that  U.S.  fishing  vessels 
using  trawl  gear  will  catch  either  of  the 
PSC  bycatch  allowances  or  seasonal 
apportionment  of  the  bycatch 
allowances  of  red  king  crabs  or  C.  bairdi 
in  Zone  1  while  participating  in  either 
the  DAP  rock  sole,  DAP  Greenland 
turbot.  or  fVP  flatfish  fisheries  as 
defined  in  paragraph  (b)(4)  of  this 
section,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zone  1  to  directed  fishing  with  trawl 
gear  for  rock  sole.  Greenland  turbot,  or 
JVP  flatfish  for  the  remainder  of  the 
fishing  year  or  for  the  remainder  of  the 
season. 

(ii)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  PSC  bycatch  allowance  or 
seasonal  apportionment  of  the  bycatch 
allowance  of  C.  bairdi  in  Zone  2  while 
participating  in  either  the  DAP  rock  sole. 
DAP  Greenland  turbot.  or  [VP  flatfish 
fisheries  as  defined  in  paragraph  (b)(4) 
of  this  section,  the  Secretary  will  publish 
a  notice  in  the  Federal  Register  closing 
Zone  2  to  directed  fishing  with  trawl 
gear  for  rock  sole,  Greenland  turbot.  or 
JVP  flatfish  for  the  remainder  of  the 


fishing  year  or  for  the  remainder  of  the 
fishing  season. 

(iii)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  primary  PSC  bycatch 
allowance  or  seasonal  apportionment  of 
the  bycatch  allowance  of  Pacific  halibut 
in  the  Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
either  the  DAP  rock  sole.  DAP 
Greenland  turbot,  or  JVP  flatfish 
fisheries  as  defined  in  paragraph  (b)(4) 
of  this  section,  the  Secretary  will  publish 
a  notice  in  the  Federal  Register  closing 
Zones  1  and  2H  to  directed  fishing  with 
trawl  gear  for  rock  sole.  Greenland 
turbot,  or  JVP  flatfish  for  the  remainder 
of  the  fishing  year  or  for  the  remainder 
of  the  fishing  season. 

(iv)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  secondary  PSC  bycatch 
allowance  or  seasonal  apportionment  of 
the  bycatch  allowance  of  Pacific  halibut 
in  the  Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
either  the  DAP  rock  sole,  DAP 
Greenland  turbot,  or  JVP  flatfish 
fisheries  as  defined  in  paragraph  (b)(4) 
of  this  section,  the  Secretary  will  publish 
a  notice  in  the  Federal  Register  closing 
the  entire  Bering  Sea  and  Aleutian 
Islands  Management  Area  to  directed 
fishing  with  trawl  gear  for  rock  sole, 
Greenland  turbot.  or  JVP  flatfish  for  the 
remainder  of  the  fishing  year  or  for  the 
remainder  of  the  fishing  season. 

(2)  By  the  DAP  flatfish  fishery,  (i)  If. 
during  the  fishing  year,  the  Regional 
Director  determines  that  U.S.  fishing 
vessels  using  trawl  gear  will  catch  either 
of  the  PSC  bycatch  allowances  or 
seasonal  apportionment  of  the  bycatch 
allowances  or  red  king  crabs  or  C. 
bairdi  in  Zone  1  while  participating  in 
the  DAP  flatfish  fishery  as  defined  in 
paragraph  (b)(4)  of  this  section,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  closing  Zone  1  to 
directed  fishing  with  trawl  gear  for 
yellowfish  sole  and  "other  flatfish."  in 
the  aggregate,  for  the  remainder  of  the 
fishing  year  or  for  the  remainder  of  the 
season. 

(ii)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  PSC  bycatch  allowance  or 
seasonal  apportionment  of  the  bycatch 
allowance  of  C.  bairdi  in  Zone  2  while 
participating  in  the  DAP  flatfish  fishery 
as  defined  in  paragraph  (b)(4)  of  this 
section,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zone  2  to  directed  fishing  with  trawl 
gear  for  yellowfish  sole  and  "other 
flatfish,"  in  the  aggregate,  for  the 


remainder  of  the  fishing  year  or  for  the 
remainder  of  the  fishing  season. 

(iii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  US. 
fishing  vessels  using  trawl  gear  will 
catch  the  primary  PSC  bycatch 
allowances  or  seasonal  apportionment 
of  the  bycatch  allowance  of  Pacific 
halibut  in  the  Bearing  Sea  and  Aleutian 
Islands  Management  Area  while 
participating  in  the  DAP  flatfish  fishery 
as  defined  in  paragraph  (b)(4)  of  this 
section,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zones  1  and  2H  to  directed  fishing  with 
trawl  gear  for  yellowfin  sole  and  "other 
flatfish."  in  the  aggregate,  for  the 
remainder  of  the  fishing  year  or  for  the 
rem.ainder  of  the  fishing  season. 

(iv)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  secondary  PSC  bycatch 
allowances  or  seasonal  apportionment 
of  the  bycatch  allowances  of  Pacific 
halibut  in  the  Bearing  Sea  and  Aleutian 
Islands  Management  Area  while 
participating  in  the  DAP  flatfish  fishery 
as  defined  in  paragraph  (b)(4)  of  this 
section,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing  the 
entire  Bearing  Sea  and  Aleutian  Islands 
Management  Area  to  directed  fishing 
with  trawl  gear  for  yellowfish  sole  and 
"other  flatfish,"  in  the  aggregate,  for  the 
remainder  of  the  fishing  year  or  for  the 
remainder  of  the  fishing  season. 

(3)  By  the  "DAP  other  non-pelagic 
trawl"  and  "DAP  Pacific  cod"  fisheries. 
(i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  bycatch  pllowances  or  seasonal 
apportionments  of  bycatch  allowances 
of  red  king  crabs  or  C.  bairdi  in  Zone  1 
while  participating  in  the  "DAP  Pacific 
cod"  and  "DAP  other  non-pelagic  trawl" 
fisheries  as  defined  in  paragraph  (b)(4) 
of  this  section,  the  Secretary  will  publish 
a  notice  in  the  Federal  Register  closing 
Zone  1  to  directed  fishing  for  pollock 
and  Pacific  cod.  in  the  aggregate,  by 
trawl  vessels  using  other  than  pelagic 
trawl  gear  for  the  remainder  of  the  year 
or  for  the  remainder  of  the  fishing 
season. 

(ii)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
bycatch  allowances  or  seasonal 
apportionment  of  the  bycatch 
allowances  of  C.  bairdi  in  Zone  2  while 
participating  in  the  "DAP  Pacific  cod" 
and  "DAP  other  non-pelagic  trawl" 
fisheries,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zone  2  to  directed  fishing  for  pollock 
and  Pacific  cod,  in  the  aggregate,  by 
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trawl  vessels  using  other  than  pelagic 
trawl  gear  for  the  remainder  of  the  year 
or  for  the  remainder  of  the  fishing 
season. 

(iii)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  primary  PSC  bycatch 
allowance  or  seasonal  apportionment  of 
the  bycatch  allowance  of  Pacific  halibut 
in  the  Bearing  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "DAP  Pacific  cod"  and  "DAP  other 
non-pelagic  trawl"  fisheries,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  closing  Zones  1  and  2H 
to  directed  fishing  for  pollock  and 
Pacific  cod.  in  the  aggregate,  by  trawl 
vessels  using  other  than  pelagic  trawl 
gear  for  the  remainder  of  the  year  or  for 
the  remainder  of  the  fishing  season. 

(iv)  If.  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  secondary  PSC  bycatch 
allowance  or  seasonal  apportionment  of 
the  bycatch  allowance  of  Pacific  halibut 
in  the  Bearing  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "DAP  Pacific  cod"  and  "DAP  other 
non-pelagic  trawl"  fisheries,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  closing  the  Bering  Sea 
and  Aleutian  Islands  Management  area 
to  directed  fishing  for  pollock  and 
Pacific  cod,  in  the  aggregate,  by  trawl 
vessels  using  other  than  pelagic  trawl 
gear  for  the  remainder  of  the  year  or  for 
the  remainder  of  the  fishing  season. 

7.  A  new  §  675.26  is  added  as  follows: 

§  675.26    Program  to  reduce  prohibited 
species  bycatch  rates. 

(a)  General,  (1)  A  vessel's  average 
observed  bycatch  rarte,  as  calculated  at 
the  end  of  a  fishing  month  under 
paragraph  (d)  of  this  section,  while 
participating  in  the  fisheries  identified  in 
paragraph  (b)  of  this  section,  shall  not 
exceed  bycatch  rate  standards  specified 
in  paragraph  (c)  of  this  section. 

(2)  Definitions  for  purposes  of  this 
section.  (<}  06sen'ec/ refers  to  verified 
data  collected  by  observers  who  are 
certified  under  the  NMFS  Observer 
Program  authorized  under  S  675.25.  Only 
data  from  observers  who  have  been 
debriefed  and  their  data  checked, 
verified,  and  analyzed  by  NMFS  will  be 
used  to  calculate  vessel  bycatch  rates 
for  purposes  of  this  section. 

(ii)  Bycatch  rate  refers  to:  (A)  The 
ratio  of  weight  of  halibut  in  kilograms  to 
the  total  round  weight,  in  metric  tons,  of 
groundfish  listed  asjltarget  species"  and 
"other  species"  ini^pfble  1  of  §  675.20 
while  participating  in  the  DAP  Pacific 
cod,  DAP  rock  solfe,  or  DAP  flatfish 
fisheries  as  defined  in  §  675.21  (b)(4}  of 


this  part;  and  (B)  the  ratio  of  number  of 
red  king  crab  to  the  total  round  weight, 
in  metric  tons,  of  groundfish  listed  as 
"target  species"  and  "other  species"  in 
Table  1  of  §  675.20  while  participating  in 
the  DAP  rock  sole  or  DAP  flatfish 
fisheries  as  defined  in  §  675.21(b)(4)  of 
this  part. 

(iii)  Fishing  month  is  defined  as  a  time 
period  calculated  on  the  basis  of  weekly 
reporting  periods  as  follows:  each 
fishing  month  begins  on  the  first  day  of 
the  first  weekly  reporting  period  that 
has  at  least  4  days  in  the  associated 
calendar  month  and  ends  on  the  last  day 
of  the  last  weekly  reporting  period  that 
has  at  least  4  days  in  that  same  calendar 
month.  Dates  of  each  fishing  month  will 
be  announced  in  the  Federal  Register 
notices  published  under  paragraph  (c)(2) 
of  this  section. 

(b)  Fisheries.  A  vessel  will  be  subject 
to  this  section  if  the  groundfish  catch  of 
the  vessel  is  observed  on  board  the 
vessel  or  on  board  a  mothership 
processor  that  receives  unsorted 
codends  from  the  vessel  at  any  time 
during  a  weekly  reporting  period;  and 
the  vessel  is  assigned  to  either  the  DAP 
Pacific  cod  fishery,  DAP  rock  sole 
fishery,  or  DAP  flatfish  fishery  as 
defined  in  §  675.21(b)(4)  of  this  part. 
During  any  weekly  reporting  period,  a 
vessel's  observed  catch  composition  of 
groundfish  species  for  which  a  TAG  has 
been  specified  under  §  675.20  of  this  part 
will  determine  the  fishery  to  which  the 
vessel  is  assigned. 

(c)  Bycatch  rate  standards — (1) 
Establishment  of  bycatch  rate 
standards,  (i)  Prior  to  January  1  and  July 
1  of  each  year,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
specifying  bycatch  rate  standards  for 
the  fisheries  identified  in  paragraph  (b) 
of  this  section  that  will  be  in  effect  for 
specified  seasons  within  the  six-month 
periods  of  January  1  through  June  30  and 
July  1  through  December  31, 
respectively.  Bycatch  rate  standards  will 
remain  in  effect  until  revised  by  a  notice 
in  the  Federal  Register.  The  Regional 
Director  may  adjust  bycatch  rate 
standards  as  frequently  as  he  considers 
appropriate. 

(ii)  Bycatch  rate  standards  for  a 
fishery  and  adjustments  to  such 
standards  will  be  based  on  the  following 
information  and  considerations: 

(A)  Previous  years'  average  observed 
bycatch  rates  for  that  fishery; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates  for  that 
fishery; 

(C)  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §  675.21; 

(D)  Anticipated  groundfish  harvest  for 
that  fishery; 


lE)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  and 

[F]  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Director. 

(2)  Procedure,  (i)  Bycatch  rate 
standards  or  adjustments  to  such 
standards  specified  under  this  section 
will  not  take  effect  until  the  Secretary 
has  published  the  proposed  bycatch  rale 
standards  or  adjustments  to  such 
standards  in  the  Federal  Register  for 
public  comment  for  a  period  of  thirty 
(30)  days  before  they  are  made  effective. 
unless  the  Secretary  finds  for  good 
cause  that  such  notice  and  public 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

(ii)  If  the  Secretary  decides,  for  good 
cause,  that  bycatch  rate  standards  or 
adjustments  to  such  standards  are  to  be 
made  effective  without  affording  a  prior 
opportunity  for  public  comment  public 
comments  on  the  necessity  for.  and 
extent  of,  bycatch  rate  standards  or 
adjustments  to  such  standards  will  be 
received  by  the  Regional  Director  for  a 
period  of  fifteen  (15)  days  after  the 
effective  date  of  the  notice. 

(iii)  During  any  such  15-day  period, 
the  Regional  Director  will  make 
available  for  public  inspection,  during 
business  hours,  the  aggregate  data  upon 
which  bycatch  rate  standards  or 
adjustments  to  such  standards  were 
based. 

(iv)  If  written  comments  are  received 
during  any  such  15-day  period  that 
oppose  or  protest  bycatch  rate 
standards  or  adjustments  to  such 
standards  issued  under  this  section,  the 
Secretary  will  reconsider  the  necessity 
for  the  bycatch  rate  standards  or 
adjustments  to  such  standards  and,  as 
soon  as  practicable  after  that 
reconsideration,  will  either 

(A)  Publish  in  the  Federal  Register  a 
notice  of  continued  effectiveness  of 
bycatch  rate  standards  or  adjustment  to 
such  standards,  responding  to  comments 
received;  or 

(B)  Modify  or  rescind  bycatch  rate 
standards  or  adjustment  to  such 
standards. 

(vj  Notices  of  adjustments  to  bycatch 
rate  standards  issued  by  the  Secretary 
under  paragraph  (c)  of  this  section  will 
include  the  following  information: 

(A)  A  description  of  the  adjustment  to 
one  or  more  bycatch  rate  standards 
specified  for  a  fishery; 

(B)  The  reasons  for  the  adjustment 
and  the  determinations  required  under 
paragraph  (c)(l)(ii)  of  this  section;  and 

(C)  The  effective  date  and  any 
termination  date  of  such  adjustment.  If 
no  termination  date  is  specified,  the 
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adjustment  will  remain  in  effect  until 
revised  by  subsequent  notice  in  the 
Federal  Register  under  parajiraph  (( )  of 
this  section. 

(d)  Vessel  bycatch  rates  (1)  Observer 
djta.  Oh.stTver  data  will  be  collected 
under  the  procedures  set  forth  in  the 
Observer  I'ldr.  authorized  under 
5  6~5.23.  Kor  purpose.s  of  th.s  soction, 
ob.servfr  data  collected  for  each  haul 
sampled  during  a  day  wilt  include  the 
date,  pos'tion  (laliludc  and  l.ingitudc) 
where  trawl  gear  for  the  haii  was 
retrieved,  total  rour.d  vMMsht  of 
groundfish  in  the  portion  of  the  haul 
sampled  by  an  otiserver  b>  proundTish 
"tarj^et  species"  and  "oiher  hpecies" 
listed  in  Table  1  of  §  675.20.  and  weight 
of  halibut  and  numher  of  red  king  crab 
in  the  portion  of  the  haul  sanipli'd  by  the 
observer 

(2)  Calculation  cf  individual  vessel 
ot)ser\ed bycatch  rate,  (i)  For  each 
vessel,  the  Regional  Director  will 
aggregate  the  observer  data  collected  on 
round  weight  catch  com.position  of 
groundfish  sampled  on  that  vessel 


during  a  weekly  reporting  period  to 
determine  the  fisherv  to  which  the 
vessel  should  be  assigned  foi  that  week. 

(ii)  If  the  Regional  Director  determines 
that  a  vessel  should  be  assigned  to  a 
fishery  described  in  paragraph  (b)  of  this 
section  during  a  weekly  reporting 
peri.'d.  he  will  calculate  an  average 
bycatch  rate  for  all  hauls  sampled  by  an 
observer  during  that  week  based  on  the 
observer  data  collected  from  those  hauls 
under  paragraph  (d)(1)  of  this  section. 

(.\)  \  vessel's  average  bycatch  rate 
for  a  weekly  reporting  period  is 
calculated  as  the  total  weight  of  halibut 
(in  kilograms)  or  total  number  of  red 
king  crab  observed  in  all  haul  samples 
duiing  that  week  divided  by  the  total 
weight  of  the  groundfish  in  haul  samples 
(in  metric  tons)  for  which  a  TAG  has 
been  specified  under  5  675.20  of  this 
part. 

(3)  Determinations,  (i)  At  the  end  of 
each  fishing  month,  the  Regional 
Director  will  calculate  each  vessel  s 
average  observed  bycatch  rate  for  each 
fishery  identified  under  paragraph  (b)  of 


this  section  that  the  vessel  was  assigned 
to  during  the  weekly  reporting  periods  of 
that  fishing  month. 

(A)  A  vessel's  average  bycatch  rate 
for  a  fishery  identified  under  paragraph 
(b)  of  this  section  during  a  fishing  month 
is  calculated  as  the  total  weight  of 
halibut  {in  kilograms)  or  total  number  of 
red  king  crab  observed  in  all  haul 
samples  during  all  weekly  reporting 
periods  of  that  month  that  the  vessel 
was  assigned  to  that  fishery  divided  by 
the  total  weight  of  the  groundfish  in  the 
haul  samples  (in  metric  tons)  for  which  a 
TAG  has  been  specified  under  §  675.20 
of  this  part. 

(ii)  A  vessel  has  exceeded  a  bycatch 
rate  sland.ird  if  its  average  observed 
fiycatch  rate  for  any  fishery  defined  in 
parn^raph  (b)  of  ths  section  at  the  end  of 
a  fishing  month  exceeds  the  bycatch 
rate  standard  established  for  that 
fishery  under  paragraph  (c)  of  this 
section. 

II'R  Doc  91-1017  Filed  1-11-91;  11.55  am) 
BtLUMQ  COM  3S1&-2>4I 
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Notices 


Federal  Re^ster 

Vol.  56.  No   11 

VVednesday.  Janudry  16,  1991 


This  section  o1   the   FEDERAL  REGISTER 
contains  documents   otTier  than   njles  or 
proposed  rules  that  are  appticable  to  ttie 
pjbl»c.   Hcfycei  of  hearings  arxl 
irvest;gai'ons,   commrttee  meetings,   agency 
decisions  and  rulings,  delegations  of 
6Jlt>onty.  fH'iTg  of  petitions  and 
aijoiications  arid  agency  statemerts  of 
c-ganization  and  functions  are  examptes 
of   documents  appearing  m   this  sectKin. 


DEPARTMEWT  Of  AGRICULTURE 

Forest  Service 

Eastern  Regiort:  Illinois,  Indiana  and 
Ohio,  Michigan,  Minnesota,  Missouri, 
New  Hampshire  and  Mairte, 
Pennsylvania,  Vermont  ar>d  New  Yorit, 
West  Virginia,  and  Wisconsin;  i.egal 
Notice  of  Apf>eaiabie  Decisions 

agency:  Forest  Service.  USDA. 
action:  Notice. 

summary:  On  October  9, 1990.  the 
Eastern  Region  pubhshed  (FR  Vol.  55, 
No,  195,  PCS,  41119-41121)  a  list  of 
newspapers  in  which  decisions  would 
be  published  in  accordance  with  36  CFR 
217,5(d). 

The  October  9. 1991  Eastern  Region 
list  will  remain  unchanged  except  for 
the  Huron  Manistee  National  Forest. 
Huron  Manistee  National  Forest 
Decisions  will  be  published  in  the  legal 
notice  section  of  the  newspapers  listed 
in  the  Supplemental  Information  Section 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Joni  Sue  Hanson,  Regional  Appeals 
Coordinator,  Eastern  Region,  Reuss 
Federal  Plaza,  310  West  Wisconsin 
Avenue,  Milwaukee,  Wisconsin  53203, 
Area  Code  414-297-3661. 

SUPPLEMENTARY  mFORMATlON:  Deciding 
Officers  in  the  Eastern  Region  will  give 
legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  part  217  in  the 
following  newspapers  which  are  listed 
by  Forest  Service  administrative  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  As  provided  in  36 
CFR  317.5(d),  the  timeframe  for  appeal 
shall  be  based  on  the  date  of  publication 


of  a  notice  of  decision  in  the  primary 
newspaper. 

Huron-Manistee  National  Foresto, 
Michigan 

Forest  Supervisor  Decisions 

Cadillac  Evening  News,  published  daily 
in  Cadillac,  Wexford  County, 
Michigan 

District  Rangers  Decisions 

Baldwin  District:  Lake  County  Star, 

published  weekly  in  Baldwin,  Lake 

County.  Michigan 
Luding'on  Daily  News,  published  daily 

in  Ludington,  Mason  County, 

Michigan 
Cadillac  District:  Cadillac  Evening 

News,  published  daily  in  Cadillac 

Wexford  County.  Michigan 
Manistee  News  Advocate,  published 

daily  in  Manistee,  Manistee  County, 

Michigan 
Lake  County  Star,  published  weekly  in 

Baldwin,  Lake  County.  Michigan 
Harrisville  District:  Alcona  County 

Review,  published  weekly  in 

Harrisville.  Alcona  County,  Michigan 
Manistee  District:  Manistee  News 

Advocate,  published  weekly  in 

Manistee,  Manistee  County,  Michigan 
Mio  District:  Oscoda  County  Herald, 

published  weekly  in  Mio,  Oscoda 

County,  Michigan 
Crawford  County  Avalanche,  published 

weekly  in  Grayling,  Crawford  County, 

Michigan 
Tawas  District:  Iosco  County  News 

Herald,  published  weekly  in  East 

Tawas,  Iosco  County,  Michigan 
White  Cloud  District:  Fremont  Times- 
Indicator  published  weekly  in 

Fremont,  Newaygo  County,  Michigan 
Muskegon  Chronicle,  published  daily  in 

Muskegon,  Muksegon  County, 

Michigan 
Grand  Rapids  Press,  published  daily  in 

Grand  Rapids,  Kent  County,  Michigan 
Big  Rapids  Pioneer,  published  daily  in 

Big  Rapids,  Mecosta  County,  Michigan 

Dated:  January  8,  1991. 
lames  Jordan, 
Deputy  Regional  Forester. 
[FR  Doc.  91-968  Filed  1-15-91;  ft:45  am) 
MUJNG  COOC  3410-11-M 


Rural  Electrification  Administration 

AvaitatMtlty  of  Rnal  Environmental 
impact  Statement;  SemirH>ie 

AGENCY:  F  jral  Electrification 

Administration. 

action:  ,Avaiiebillty  of  Final 

Environmenta!- Impact  Stalemerit. 


SUMMARY:  Notice  lo  hereby  given  that 
the  Rural  Electnficstion  Admin:':tretion 
(R£A).  as  lead  Federal  agency,  is  issuing 
a  Filial  Environmental  Impart  Stalement 
(FFJSj  pursuant  to  the  National 
Environmental  Pohcy  Act  of  1969 
(NEFA).  as  amended  (42  I  S.C.  section 
4321  et  seq.),  the  Counc.l  on 
Environmental  Quaii'y  ResT-iiations  (40 
CFR  pe.Hs  1500-l.SOf ),  end  k£A 
Environmental  Policy  end  Procedures  (7 
CFR  part  1794).  This  FEIS  is  hens  Issued 
ir.  connection  with  potential  REL'l  action 
related  to  Seminole  Eiectnc 
Cooperative,  Inc.'s  (Seminolpj 
involvement  in  the  construction, 
o'.vnership  and  operation  of  the  Hardee 
Power  Station  and  related  facilities.  The 
U.S.  Fjivironmental  Protection  Agency 
(EPA)  and  the  Federal  Fjierrv 
Regulatory  Commission  (FErvCl  have 
a  ted  as  cooperating  agencies  daring  the 
^>iEPA  process. 

FOR  FURTHER  INFORMATION  COKTACr 
N:r.  Alex  M.  Cockey,  )r.,  Direclor. 
Southeast  Area — Elrctnc,  Room  C268-S, 
South  Agriculture  Building  Rur.-.I 
E-ectriFication  Administr&t:on. 
Washington.  DC  20250.  telephone  (202) 
382-8436  or  Mr.  Michael  Opalinski, 
Manager  of  Environmental  AJfairs. 
Seminole  Electnc  Cooperative,  Inc.,  P.O. 
Bex  27200a  Tampa.  Florida  33688-^000, 
telephone  (813)963-0994. 
SUPPLEMENTARY  INFORMATKM:  Seminole 
E.ectric  Cooperative,  Inc.  (Seminole), 
has  requested  R£A  approval  cf  an 
agreement  between  itself  and  TECO 
Power  Services,  Inc.,  for  the  sale  and 
p  irchase  of  capacity  and  enersCf'-  As 
part  of  the  agreement,  TECO  Power 
Services  proposes  to  construct  and 
operate  295  MW  of  generating  capacity 
a'  the  Hardee  Power  Station  to  be 
operational  in  1993.  Seminole  has  also 
requested  financing  assistance  from 
REA  to  construct  its  portion  of  the 
transmission  facilities  to  t«e  connected 
to  the  Hardee  Power  Station. 

The  proposed  Hardee  Power  Station 
will  consist  of  natural  gas  and/or  oil 
fired  combustion  turbines  utilizing  heat 
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recovery  steam  generators  that  will 
operate  efficiently  by  recovering  heat 
from  the  combustion  turbines.  When 
completed,  the  Hardee  Power  Station 
will  be  made  up  of  three,  220  MW 
combined  cycle  units  for  a  total  of  660 
MW.  Each  220  MW  unit  will  have  two 
75  MW  combustion  turbines  and  a  70 
MW  steam  turbine  fed  by  the  two  heat 
recovery  steam  generators.  Each  turbine 
will  drive  an  electric  generator. 

The  Rural  Electrification 
Administration's  preferred  site  for  the 
Hardee  Power  Station  is  located 
approximately  11  kilometers  (7  miles) 
due  west  of  Bowling  Green,  Florida,  in 
Hardee  County  and  extends  into  Polk 
County.  The  boundary  of  the  site 
encompasses  approximately  5,260 
hectares  (1,300  acres).  Approximately 
0.09  hectares  (.22  acres)  of  a  shallow 
wetland  swale  on  the  proposed  Hardee 
Power  Station  site  will  be  displaced  by 
construction.  Mitigation  measures  have 
been  developed  to  establish  another 
wetland  area  of  the  same  size  to  offset 
the  loss  to  wetlands. 

Three  230  kilovolt  (kV)  transmission 
lines  will  be  required  to  connect  the 
Hardee  Power  Station  into  the  Florida 
transmission  grid.  These  lines  will 
originate  from  the  230  kV  switchyard  at 
the  Hardee  Power  Station.  One  will 
traverse  north  for  approximately  28 
kilometers  (16  miles)  to  Tampa  Electric 
Company's  Pebbledale  Substation 
located  in  Polk  County  near  Pebbledale, 
one  will  go  south  for  approximately  13 
kilometers  (8  miles)  to  Florida  Power 
Corporation's  Vandolah  Substation 
located  in  Hardee  County  near 
Vandolah,  and  another  will  parallel  the 
Hardee  Power  Station  to  Vandolah 
Substation  line  and  proceed  an 
additional  112  kilometers  (69  miles)  to 
Lee  County  Cooperative's  Lee 
Substation  located  in  Lee  County  in 
North  Fort  Myers. 

The  primary  fuel  to  be  used  to  power 
the  plant  will  be  natural  gas.  It  is 
proposed  that  it  be  transported  via  a 
new  48  centimeter  (18  inch)  diameter, 
underground  gas  pipeline  to  be 
connected  from  the  St.  Petersburg 
Lateral  (an  existing  natural  gas  pipeline) 
north  of  Polk  City,  Florida,  to  the  Hardee 
Power  Station.  The  total  length  of  the 
proposed  pipeline  is  approximately  80 
kilometers  (50  miles). 

Alternatives  to  the  project  as 
proposed  included  no  action,  demand 
side  alternatives,  load  management, 
conservation,  interruptible  load,  reserve 
capacity  and  alternative  sites  and 
transmission  line  corridors. 

REA  prepared  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Hardee 
Power  Station.  The  availability  of  the 
DEIS  was  announced  in  the  Federal 


Register  on  October  11  and  12. 1990,  and 
in  newspapers  with  a  general  circulation 
in  all  counties  where  the  Hardee  Power 
Station  and  associated  facilities  will  be 
located.  A  45-day  comment  period  was 
provided  that  ended  on  November  28, 
1990.  Copies  of  all  correspondence 
received  during  the  comment  period  for 
the  DEIS  are  included  in  Appendix  D  of 
the  FEIS.  The  FEIS  adequately 
addresses  these  comments. 

The  FEIS  will  be  available  for  review 
at  the  following  libraries: 

Bartow  Public  Library. 
315  E.  Parker  Street, 
Bartow.  Florida  33830. 
De  Solo  County  Library, 
519  Hickory  Street, 
Arcadia,  Florida  33821. 
Charlotee-Clades, 
Library  System, 
19400  Murdock  Circle, 
Port  Charlotte,  Florida  33948. 
Hardee  County  Library, 
315  N.  6th  Avenue,  Suite  114, 
Wauchula.  Florida  33837. 
Lee  County/Fort  Myers, 
Public  Library, 
2050  Lee  Street. 
Ft.  Myers,  Florida  33901. 

Persons,  organizations,  and  agencies 
wishing  to  comment  on  the  FEIS  should 
do  so  in  writing  within  30  days  to  REA 
at  the  address  provided  in  this  notice. 
The  30-day  comment  period  will  begin 
on  the  date  of  the  EPA's  notice  of 
availability  of  the  FEIS  in  the  Federal 
Register  or  the  date  the  notices  are 
published  by  Seminole  in  newspapers  of 
general  circulation  in  the  proposed 
project  area,  whichever  comes  later. 

All  comments  received  within  the  30- 
day  comment  period  will  be  considered 
in  the  formulation  of  final 
determinations  regarding  REA's  action 
related  to  the  project.  Prior  to  REA 
taking  its  final  action  related  to  the 
project,  a  Record  of  Decision  will  be 
prepared.  The  Record  of  Decision  will 
not  be  circulated  but  will  be  made 
available  upon  request  Anyone  wanting 
a  copy  of  REA's  Record  of  Decision 
should  contact  REA  at  the  address 
provided  herein. 

Dated:  January  3, 1991. 
George  E.  Pratt. 

Deputy  Administrator,  Program  Operations. 
[FR  Doc.  91-1041  Filed  1-15-91;  8:45  am) 
numo  cooc  mio-is-m 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Judicial  Review  Committee;  Meetings 

action:  Committee  on  Judicial  Review 
notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notices  is  hereby  given  of  a 
meeting  of  the  Committee  on  Judicial 
Review  of  the  Administrative 
Conference  of  the  United  States.  The 
committee  has  scheduled  the  meeting  to 
continue  its  discussion  of  licensing 
procedures  and  judicial  review  under 
the  Export  Administrative  Act. 

DATES:  Wednesday.  January  23, 1991  at 
2  p.m. 

LOCATION:  Library  of  the  Administrative 
Conference,  2120  L  Street,  NW  suite  500. 
Washington,  DC. 

PUBUC  participation:  The  committee  is 
open  to  the  interested  public,  but  limited 
to  the  space  available.  Persons  wishing 
to  attend  should  notify  the  contact 
person  at  least  two  days  prior  to  the 
meeting.  The  committee  chairman  may 
permit  members  of  the  public  to  present 
oral  statements  at  the  meeting.  Any 
members  of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Candace  Fowler,  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street,  NW.. 
suite  500.  Washington,  DC  20037. 
Telephone:  (202)  254-7065. 

Daled.  January  7, 1991. 
leffrey  S.  Lubbers, 

Research  Director 

(FR  Doc.  91-1081  Filed  1-15-91;  8:45  am] 

BILUNO  CODE  SIIO-OI-M 


ARCTIC  RESEARCH  COMMISSION 

Memt>ership;  Presidential 
Appointments 

Notice  is  hereby  given  that  the  Arctic 
Research  and  Policy  Act  was  amended 
(Pub.  L.  101-609)  and  signed  by  the 
President  on  November  16, 1990.  The 
amended  law  establishes  two  additional 
member  of  the  Arctic  Research 
Commission  to  be  appointed  by  the 
President  for  a  total  of  seven  voting 
members.  One  additional  appointment 
must  be  from  individuals  from  academic 
or  other  research  institutions  with 
expertise  in  areas  of  research  relating  to 
the  Arctic,  including  the  physical, 
biological,  health,  environmental,  social 
and  behavioral  sciences.  The  other 
appointment  must  be  from  individuals 
familiar  with  the  Arctic  and 
representative  of  the  needs  and  interests 


t 
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of  private  industrj'  undertaking  resource 

development  in  the  Arctic. 

Philip  L  lohnson, 

Executive  Director. 

[FR  Doc.  91-1006  Filed  1-15-81:  8:45  am) 

BILUNQ  COM  7«56-0t-« 

COMMISSION  ON  CIVIL  RIGHTS 

Colorado  Advisory  Committee; 
Agenda  and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisons  of  the  Rules  and  Regijiations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Colorado  Advisory  Committee 
to  the  Commission  will  convene  a 
meeting  on  Monday,  January  28. 1991 
from  1  p.m.  to  3  p.m.  at  the  Executive 
Tower  Inn.  1405  Curtis  Street.  Denver, 
Colorado  802C2.  The  purpose  of  the 
meeting  is  to  plan  Cor.imittee  activities 
und  discuss  project  ideas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Gwendolyn 
Thomas  or  Philip  Montez.  Director  of  the 
Western  Regional  Division  (213)  8S4- 
3437.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  the 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provibions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  11, 1991. 
Wilfredo  ].  Gonzalez, 

StaffDirertor 

[FR  Doc.  91-1029  F'led  1-ll-Sl:  11:46  am] 

BILLING  cooc  ti3)»-0i-M 


Oregon  Advisory  Committee;  Agenda 
and  Notice  of  PudIvc  Meeting 

Notice  i^  l.^reby  given,  pursuant  to  the 
provision.s  ^f  the  Rules  and  Regulations 
of  the  U  S  Commission  on  Civil  Rights, 
that  a  ms.iiuxg  of  the  Oregon  Advisory 
Commi:i'.r  to  the  Commission  will 
convene  ^i  "^  p.m.  and  adjourn  at  4  p.m. 
en  Friday  ^.^bruary  1, 19^'l.  at  the  Red 
Lion-Lloyd  Crinter,  1000  NE  Multnomah, 
Portland,  Oregon  97232.  The  purpose  of 
the  meeting  is  to  plan  activities  and 
programming  for  the  coming  year. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  H.J.  Hamilton 
cr  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 


meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Western  Regional  Division  office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Committee. 

Dated  at  Washington.  DC,  January  n,  1991. 
Wilfredo  ].  Gonzalez, 
Staff  Director 
(FR  Doc,  91-1030  Filed  1-11-«1: 11:46  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I  Docket  No.  CPW~A$ty^CO^,  Doekai  No. 
CP90- 1375-0001 

Pacific  Gas  Transmission  Co^ 
Altamount  Gas  Transmission  Co.; 
Availability  of  the  Draft  Environmental 
Impact  Statement  for  the  PGT/PG&E 
Expansion — Aitamont  Natural  Gas 
Pipeline  Projects  and  Preliminary 
Notification  of  Schedule  for  Public 
Meetings  to  Receive  Comments  on  the 
DEIS 

January  11, 1991. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (reRC),  has  made  available 
a  drfift  environmental  impact  statement 
(DEIS)  on  the  nahiral  gas  pipeline 
facilities  proposed  in  the  above- 
referenced  dockets,  and  related 
nonjurisdictional  facilities.  The  DEIS 
was  prepared  to  satis^  the 
requirements  of  the  National 
Environmental  Policy  Act.  Construction 
of  either  of  the  prttposed  projects  would 
be  a  "major  Federal  action  significantly 
effect;ng  ihe  quali'y  of  the  human 
environment.'  However,  the  staff 
concludes  that  approval  of  one  or  both 
of  the  proposed  projects,  with 
appropriate  mitigating  measures, 
including  receipt  of  necessary  permits 
end  approvals,  would  he",  c  I'mited       * 
adverse  environmental  imj-act.  The 
UEIS  evaluates  altemetives  to  each 
proposal. 

Pacific  Gas  Transmission  Company 
(POT)  proposed  in  its  application  at 
Ducket  No.  CP89-^160-001  to  expand  the 
capacity  of  its  existing  natural  gas 
pipeline  transmission  system  which 
extends  from  the  United  States/ 
Canadian  border  at  kingsgate,  British 
Columbia  to  the  Oregon/California 
border  at  Malin,  Oregon.  In  order  to 
transport  up  to  an  additional  903  million 
cubic  feet  per  day  (MMcf/d)  of  natural 
gas.  POT  would  construct  430  miles  of 


42-inch-diameter  pipeline  loop  in  seven 
segments  through  the  states  of  Idaho, 
Washington,  and  Oregon,  and  replace/ 
install  additional  compression  at  three 
existing  compressor  stations.  Minor 
modifications  would  also  be  required  al 
nine  additional  stations.  The  new  gas 
would  be  received  at  Kingsgate  from 
,\lberta  Natural  Gas  Company.  Ltd.  and 
transported  for  delivery  at  existing 
interconnections  with  Northwest 
Pipeline  Corporation  (Northwest)  at 
Stanfield,  Oregon  and  with  Pacific  Gas 
and  FJectric  Company  (PG&E)  at  Malin, 
Oregon.  Northwest  would  deliver  148 
MMcf/d  of  the  gas  to  customers  in  the 
Pacific  Northwest  and  intermountain 
region,  while  PG&E  would  deliver  755 
MMcf/d  of  the  gas  to  customers  within 
the  state  of  California. 

In  order  to  accommodate  the 
additional  gas  deliveries  from  POT, 
PG&E  proposes  to  construct  415  miles  of 
42-  and  36-inch-diameter  pipeline  loop  in 
5  segments  between  the  Oregon- 
California  border  and  a  point  near 
Panoche  Station.  California. 
.Additionally.  PG&E  proposes  to  make 
minor  modifications  at  three  existing 
compressor  stations,  install  additional 
compression  at  its  Delevan  Compressor 
Station,  and  either  expand  is  Brentwood 
Compressor  Station  or  construct  an 
additional  station  at  a  new  location, 
PG&E  is  not  regulated  by  Lhe  FSRC. 
However,  because  their  facilities  would 
not  be  constructed  without  FERC 
approval  of  the  fX^T  expansion,  the 
DEIS  discusses  the  potential  impact  of 
the  nonjurisdictional  PG&E  facilities  on 
federally  listed  threatened  and 
endangered  species,  cultural  resounds, 
and  federally  administered  lands  within 
California.  The  DEIS  also  incorporates 
by  reference  relevant  portions  of  the 
Final  Environmental  Impact  Report 
(FEIR)  prepa.-ed  by  the  California  Public 
Utilities  Commission  (CPUC)  for  the 
facilities  proposed  by  PG&E.  The  FEIR 
was  issued  by  the  CPUC  on  November 
19. 1990.  This  will  eliminate  duplication 
of  this  information  in  this  documenL 
With  tlie  exception  of  the  three  limited 
issues  concerning  the  non-jurisdictional 
facilities  in  California,  all  other  issues/ 
com.ments  concerning  the  Cahfomia 
fficii'ties  should  be  directed  to  the 
CPUC. 

In  its  application  at  Docket  No.  CP90- 
1375-000,  Aitamont  Gas  Transmission 
Company  (Aitamont)  proposed  to 
construct  a  new  natural  gas 
transmission  system  from  the  United 
States/Canadian  border  near  Wild 
Horse,  Montana  to  a  point  in  southwest 
Wyoming  near  Opel.  Aitamont  s  system 
would  consist  of  620  miles  of  30-Jnch- 
diameter  pipeline,  6  compressor 
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stations,  1  meter  station,  and  related 
appurtenant  facilities.  Gas  would  be 
received  at  Wild  Horse  from  NOVA 
Corporation  of  Alberta  and  transported 
for  delivery  to  Kern  River  Gas 
Transmission  Company  (Kem  River)  at 
its  certificated  interconnection  with 
Northwest  near  Opal.  Kem  River  would 
then  transport  up  to  7(XI  MMcf/d  of 
natural  gas  for  Altamont  to  customers  in 
southern  California.  Incremental 
facilities  required  on  the  certificated 
Kern  River  system  in  order  to 
accommodate  gas  received  from 
Altamont  at  the  proposed  Opal 
interconnection  would  consist  of 
installing  additional  compression  at  two 
compressor  stations  and  construction  of 
five  new  compressor  stations. 

Detailed  listings  of  the  facilities 
associated  with  each  project,  land 
requirements,  and  counties  affected  by 
the  proposed  construction  were 
published  in  the  Federal  Register  on 
August  14. 1989.  (See  54  FR  33272). 

Written  comments  are  hereby 
solicited  to  help  identify  significant  new 
issues  or  concerns  related  to  either  of 
the  proposed  actions.  All  comments 
should  focus  on  specific  environmental 
issues  and  contain  supporting 
documentation  and  rationale.  Written 
comments  must  be  filed  on  or  before 
March  4, 1991,  reference  Docket  Nos. 
CP89-460-001  and  CP9O-1375-0O0,  and 
should  be  addressed  to:  Ms.  Lois 
Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426. 

Copies  of  all  comments  should  also  be 
sent  to  the  FERC  environmental  project 
managers  at  the  same  address:  Mr. 
Mark  C.  Kalpin  (PGT/PG&E  Expansion 
Project),  Mr.  Laurence  ].  Sauter,  Jr. 
(Altamont  Project). 

Comments  on  the  DEIS  will  also  be 
accepted  from  state  and  local 
government  agencies  and  the  general 
public  at  a  limited  number  of  local 
public  meetings.  These  meetings  are 
tentatively  scheduled  to  take  place  the 
week  of  February  25, 1991.  in  Riverton. 
Wyoming;  Billings,  Montana;  Bonners 
Ferry,  Idaho;  and  Bend,  Oregon.  Further 
information  concerning  the  public 
comment  meetings,  including  the  precise 
dates  and  locations,  will  be  mailed  to  all 
of  the  parties  receiving  this  notice  in 
early  Februarj'. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  final  EIS  (FEIS)  will 
be  published  by  the  staff  and 
distributed.  The  FEIS  will  contain  the 
staffs  responses  to  timely  comments 
received  on  the  DEIS. 


The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  in  the  FERC's 
Division  of  Public  Information,  room 
2200.  825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  Copies  have 
been  mailed  to  Federal,  State  and  local 
agencies,  public  interest  groups, 
libraries,  parties  in  the  FERC 
proceedings  interested  in  environmental 
issues,  and  other  interested  individuals. 
Copies  of  the  DEIS  are  also  available 
from  Messrs.  Kalpin  or  Sauter  at  (202) 
208-0918  or  (202)  208-0205,  respectively. 
An  Executive  Summary  was  also 
prepared  and  sent  to  approximately  1400 
property  owners  directly  affected  by  the 
projects,  as  well  as  600  other 
environmental  groups  and  organizations 
and  the  remaining  parties  to  the  FERC 
proceedings.  Those  individuals  receiving 
the  Executive  Summary  who  wish  to 
receive  the  entire  DEIS  may  request 
copies  from  Messrs.  Kalpin  or  Sauter 
while  supplies  last  however,  this  will 
not  extend  the  comment  period.  Any 
person  may  file  a  motion  to  intervene  on 
the  basis  of  the  Commission  staffs  DEIS 
[18  CFR  380.10(a)  and  385.214]. 
Lois  D.  Cashell, 
Secretary 
[FR  Doc.  91-978  Filed  1-15-91;  8:45  am] 

BIU.INO  COOC  e717-01-H 


[Docket  No.  RP90- 108-006) 

Columbia  Gas  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

January  10,  1991. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  December  21, 1990,  tendered  for  filing 
the  following  changes  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  to  be 
effective: 

NovemlMr  1, 1990 

Second  Substitute  Fifth  Revised  Sheet  Nos.  26 
through  26C 

December  1. 1990 

Substitute  Sixth  Revised  Sheet  Nos.  26 
through  26C 

The  instant  filing  is  being  made  to 
comply  with  the  conditions  specified  in 
the  December  7, 1990  Letter  Order 
(Letter  Order)  issued  in  Docket  No. 
RP9O-108-005,  et  al,  and  the  Office  of 
Pipeline  and  Producer  Regulation's 
October  26, 1990  Letter  Order  relating  to 
Columbia's  November  1,  1990  PGA  and 
TCRA  fillings  in  Docket  Nos.  TQ91-1- 
21-000  and  TM91^i-21-000, 
respectively.  In  the  motion  rate  filing  to 
which  the  Letter  Order  pertained, 
Columbia  requested  a  waiver  of  the 
Commission's  regulations  in  order  to 
include  the  cost  in  its  rates  effective 


November  1, 1990,  of  certain  "Global 
Settlement  facilities"  which  had  been 
certificated  but  which  were  not  yet  in 
service.  In  the  Letter  Order,  the 
Commission  granted  a  conditional 
waiver  directing  Columbia  to  file  rates 
to  be  effective  November  1, 1990, 
refiecting  the  removal  of  the  costs  and 
associated  demand  and  throughput 
levels  for  Global  Settlement  facilities 
not  yet  in  service  on  October  31, 1990, 
and  refile  its  rates  as  of  January  1, 1991, 
to  include  the  costs,  demand  and 
throughput  levels  for  the  Global 
Settlement  facilities  in  service  on 
December  31, 1990.  The  purpose  of  this 
filing  is  to  remove  the  costs  and 
associated  demand  and  throughput 
levels  for  the  Global  Settlement 
facilities  not  in  service  on  October  31, 
1990. 

Substitute  Sixth  Revised  Sheet  Nos.  26 
through  26C  are  being  submitted  to 
become  effective  December  1. 1990. 
solely  to  update  the  revised  non-gas. 
rates  filed  herein  effective  November  1. 
1990,  and  applicable  to  Columbia's 
December  1. 1990  out-of-cycle  PGA  filed 
November  28, 1990,  in  Docket  No.  TQ91- 
2-21-000  (PGA  90-5). 

Columbia  states  that  copies  of  the 
filing  were  served  on  the  parties  to  the 
proceeding,  Columbia's  wholesale 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  18, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lots  D.  Cashell. 
Secretary. 
[FR  Doc.  91-980  Filed  1-15-fll;  8:45  am] 

MLLINO  CODE  6717-01-M 


IDocket  No.  TQ91-1-23-000J 

Eastern  Shore  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  9, 1991. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
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for  filing  on  December  28, 1990  certain 
revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
February  1, 1991. 

ESNG  states  that  such  tariff  sheets  are 
being  filed  pursuant  to  §  154.308  of  the 
Commission's  regulations  and  §§  21.2 
and  21.4  of  the  General  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
to  reflect  changes  in  ESNG's 
jurisdictional  rates.  The  sales  rates  set 
forth  thereon  reflect  to  decrease  of 
$0.1446  per  dt  in  the  Commodity  Charge 
and  a  decrease  of  $0.3669  per  dt  in  the 
Demand  Charge,  all  as  measured  against 
ESNG's  previously  scheduled  PGA  filing 
in  the  Docket  No.  TA91-1-23-O00  as 
filed  on  August  31, 1990  and  approved  to 
be  effective  on  November  1, 1990. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20428,  in  accordance  with  Rule  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protects  should  be  filed  on  or  before 
January  16, 1991.  Protects  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-981  Filed  1-15-91;  8:45  am] 

BtLUNQ  CODE  6717-01-11 


[Doclcet  Na  RP89-37-013] 

High  Island  Offshore  System; 
Compliance  Filing 

January  10, 1991. 

Take  notice  that  on  December  28. 
1990.  High  Island  Offshore  System 
(HIOS)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
the  following  ta  iff  sheets  reflecting  a 
reduction  in  HIOS'  rates  effective 
February  1, 1961: 

Ftnt  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  8 
First  Revised  Slieet  No.  8A 

Pursuant  to  Article  VI  of  the  HIOS 
Stipulation  and  Agreement  approved  by 


the  Commission  on  October  30, 1990,  in 
the  above-designated  proceedings.  HIOS 
has  filed  revised  tariff  sheets  to  reflect 
reductions  in  the  annual  amounts 
charged  to  HIOS  for  measurement, 
dehydration  and  separation  under  U-T 
Offshore  Systems  (U-TOS)  Rate 
Schedule  X-1,  as  approved  in  the  U- 
TOS  rate  proceeding  in  Docket  No. 
RP89-38. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  [1990]).  All  such  protests  should 
be  filed  on  or  before  January  18, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-982  Filed  1-15-91;  8:45  am] 

BttJJNO  COOC  «717-01-«l 


(TM91-4-26-001] 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Changes  in  Rates 

January  10, 1991. 

Take  notice  that  on  January  8, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
First  Revised  Sheet  No,  5A  to  be  a  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  lA,  to  be  effective  January 
1.1991. 

Natural  states  that  the  revised  tariff 
sheet  reflects  the  GRI  surcharge  related 
to  the  Gas  Research  Institute's  1991 
Research  and  Development  Program  as 
approved  by  Commission  Opinion  No. 
355  (Docket  No.  RP90-120-000)  issued 
October  1. 1990.  The  rate  authorized  by 
the  October  1st  order  is  1.42{  per 
Dekatherm.  The  sheet  submitted  in  this 
filing  was  inadvertently  omitted  from 
the  GRI  filing  submitted  on  November 
30.1990. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary'  to  permit  the  tariff  sheet  to 
become  effective  January  1. 1991. 

Natural  states  that  copies  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 


Washington,  DC  20428,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  18. 1991.  Protests 
will  be  considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-983  Filed  1-15-91;  8:45  am] 

BILLING  CODE  •717-01-M 


(Docket  No.  CP«9- 1740-007  CompJIance 
FHtng] 

Northwest  Pipeline  Corp.;  Notice  of 
Proposed  Change  In  FLRC  Gas  Tariff 

January  10. 1991. 

Take  notice  that  on  December  18, 
1990,  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  to 
be  a  part  of  its  FERC  Gas  Tariff 

Second  Revised  Volume  No.  1 

First  Revised  Sheet  No.  25 
First  Reused  Sheet  No.  28 
First  RR\ised  Sheet  No  148 
First  Revised  Sheet  No.  149 
First  Revised  Sheet  No.  150 
First  Revised  Sheet  No.  207 

The  purpose  of  this  filing  is  to 
incorporate  several  tariff  sheets,  already 
approved  by  the  Commission,  into 
Second  Revised  Volume  No.  1  of 
Northwest's  tariff  Tliese  tanff  sheets 
are  necessary  to  implement  a  Gas 
Inventory  Charge  Provision  in  Second 
Revised  Volume  No.  1  of  Northwest's 
tariff  effective  January  1, 1991,  for  Rate 
Schedule  DS-1  service. 

Northwest  states  that  a  copy  of  this 
filing  is  being  mailed  to  Northwest's 
jurisdictional  customer  list  and  affected 
state  commissions. 

.\ny  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  .NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  la  1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
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Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lob  a  CaAM. 
Secrf^ary. 
(FR  Doc.  91-984  Filed  1-15-91:  8:45  am) 

MLLMQ  COOC  (717-01-11 


Rivers  Electric  Co^  Inc^  Notice  of 
CompMnt 

(Docket  Na  8289-01 II 

January  9.  1991 

On  November  30. 1990,  the  Town  of 
Tuxedo  filed  a  complaint  contending 
that  Rivers  Electric  Co..  Inc.  has  violated 
and  continues  to  violate  certain  terms  of 
its  license  for  the  Tuxedo  Falls 
Hydroelectric  Project,  located  on  the 
Ramapo  River  in  Orange  County,  New 
York.  Specifically.  Tuxedo  alleges  that 
Rivers  has  failed  and  refused  to  secure 
all  necessary  permits  for  construction  of 
the  project  and  has  not  complied  with 
the  requirement  of  the  New  York  State 
Office  of  Parks  and  Recreation  to  file  a 
plan  establishing  a  public  recreational 
facility.  Tuxedo  further  alleges  that 
Rivers  submitted  a  fraudulent  license 
application  in  that  Tuxedo  failed  to 
advise  the  Commission  that  Tuxedo  was 
entitled  to  notice  of  the  application 
under  section  4{f)  of  the  Federal  Power 
Act,  failed  to  advise  Tuxedo  of  its 
application,  misrepresented  to  Tuxedo 
the  intended  use  of  the  existing  property 
and  dam,  and  misrepresented  that  it  had 
consulted  with  Tuxedo  prior  to  filing  its 
application.  In  addition.  Tuxedo  alleges 
that  Rivers  submitted  an  mcomplete 
license  application  in  that  certain 
requirements  of  New  York  law  were  not 
met.  Tuxedo  therefore  requests  that 
Rivers'  license  be  revoked. 

On  December  IZ  1990.  Rivers  filed  a 
response  to  Tuxedo's  complaint  denying 
Tuxedo's  allegations.  In  its  response. 
Rivers  maintains  that  Tuxedo  was 
notified  of  the  bcense  application  and 
did  not  provide  any  comments  or 
objections  concerning  the  project.  Rivers 
alleges  that  its  efforts  to  lease  or 
purchase  the  lands  and  dam  necessary 
for  the  project  from  Tuxedo  were 
unsuccessful,  and  attaches  a  copy  of  a 
Federal  court  decision  of  April  17, 1990. 
granting  Rivers  a  judgment  of 
condemnation  of  Tuxedo's  property 
interests  and  authorizing  immediate 
entry  onto  the  property  to  permit  Rivers 
to  begin  construction  of  the  project. 
Rivers  further  alleges  that  Tuxedo's 
complaint  is  "yet  another  step  toward 
trying  to  prevent  the  constrvction  of  a 
Federally  licensed  hydroelectric 


project."  Rivers  adds  that  it  has 
complied  with  valid  federal  and  state 
requirements,  and  that  the  local  permits 
at  issue  would  give  Tuxedo  a  veto 
power  over  the  project  in  contravention 
of  the  Supreme  Court's  decision  in  First 
Iowa  Electric  Corp.  v.  Federal  Power 
Commission.  328  U.S.  152  (1946). 

Commission  rules  provide  for 
publication  in  the  Federal  Register  of  a 
notice  of  complaint  filed  against  a 
licensee.  18  CFR  2.1(a).  Any  person  may 
submit  comments  or  a  protest  regarding 
this  complaint  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  rule  211  of  Lhe 
Commission  s  Rules  of  Practice  and 
Procedure.  18  CFR  385.211.  The  rules 
also  provide  that  the  respondent  must 
file  an  answer  to  the  complaint  pursuant 
to  rules  206  and  213, 18  CFR  385.206  and 
385.213,  no  later  than  30  days  after 
publication  of  notice  of  the  complaint, 
unless  otherwise  ordered.  As  noted 
above.  Rivers  has  already  filed  a 
response,  and  is  therefore  authorized 
but  not  required  to  file  the  answer 
contemplated  by  the  rules.'  No  replies 
to  respondent's  answer  will  be  accepted. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed.  Copies 
of  the  complaint  and  Rivers'  response 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Comments,  protests,  and  any  further 
filing  by  Rivers  in  answer  to  the 
complaint  are  due  on  or  before  February 
8,1991 

For  further  information,  contact  Linda 
S.  Gilbert  at  (202)  208-5759. 
Lots  0.  CashelL 
Secrptary. 
[FR  DiK  Ql-^as  Filed  1-15-91:  8:45  am) 

aNJJNQ  COOe  (717-01-M 

(Docket  Mo.  RP90-139-004,  RW1-69-O001 

Southern  Natural  Gae  Co.;  Compliance 
FNIng  and  Rate  Increase 

lanuary  10.  1991. 

Take  notice  that  on  December  29, 
1990,  Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the  tariff 
sheets  listed  in  Appendix  A  attached  to 
the  filing  and  moved  that  such  sheets  be 
made  effective  on  January  1. 1991. 
Southern  states  that  the  tariff  sheets 
contain  in  the  same  non-gas  rates  which 
were  originally  filed  in  this  proceeding 
and  suspended  by  the  Commission  until 
January  1. 1991.  modified  only  to  reflect 
(i)  Southern's  actual  firms  sales  and 


transportation  entitlements  as  of 
December  31. 1990;  (ii)  the  elimination 
from  Southern's  proposed  rates  of  the 
costs  associated  with  facilities  which 
have  not  been  certificated  and  placed  in 
service  by  December  31. 1990:  and  (iii)  a 
revised  allocation  of  costs  to  the  AMR 
Storage  Services  in  compUance  with  the 
Commissions  July  27, 1990  suspension 
order  in  this  proceeding  and  its  order  on 
rehearing  in  (Docket  Nos.  RP86-63-014 
and  RP86-114-010.  As  a  result  of 
changes  in  revised  entitlements  and 
projected  throughout  certain  of 
Southern's  rates  increased  above 
originally  filed  levels.  On  January  3, 
1991,  Southern  paid  a  filing  fee  required 
in  connection  with  the  increased  rates. 

Southern  states  that  copies  of 
Southern's  filing  were  served  upon  all  of 
Southern's  jurisdictional  purchasers, 
shippers,  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Ciipitol  Street,  NE..  "Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations,  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  18, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary 
(FR  Doc.  91-986  Filed  1-15-91;  8:45  amj 

BILUNO  COOC  S717-01-M 


'  No  opinloa  ii  exprrswd  or  uitentied  regarding 
the  adequacy  of  lh«  rvsponsc  already  lubraiUed 


I  Docket  No.  T*»1-4-t7-000} 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  9, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  December  28. 1990  tendered 
for  filing  as  part  of  its  FERC  Gas  Tarift 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  following  tariff  sheets: 

Proposed  to  be  Effective  January  1, 1991 

1st  Revised  26th  Revised  Sheet  No.  50.2 
Proposed  to  be  Effective  February  1, 1991 
Twenty-eighth  Revised  Sheet  No.  50.2 

Texas  Eastern  states  that  these  sheets 
are  being  filed  pursuant  to  section  4.F  of 
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Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  to  fiow  through  changes  in 
CNG  Transmission  Corporation's  Rate 
Schedule  CSS  rates  which  underlie 
Texas  Easterns  Rate  Schedules  SS-2 
and  SS-3. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  January  18, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 

Secretory- 

[FR  Doc.  91-987  Filed  1-15-91.  8  45  am] 
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that  it  has  served  copies  of  this  filing 
upon  the  company's  jurisdictional 
customers,  interested  state  commissions, 
and  all  parties  on  the  service  list  in 
Docket  No.  RP90-104. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  18, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
inter\ene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspeclioa 
Lois  D,  Cashell 
Secretary: 
|FR  Doc.  91-988  Filed  1-15-91:  8:45  am) 

WLUM  COOC  •717-01-M 


(Docket  Na  RP90-104-OOSI 

Texas  Gas  Transmission  Corp^ 
Proposed  Changes  in  FERC  Gas  Tariff 

January  10. 1991. 

Take  notice  that  on  January  7, 1991, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  tariff  sheets: 

FPC  Gas  Tariff.  Original  Volume  Na  2 

Second  Substitute  Eleventh  Revised  Sheet 

No.  82 
Second  Substitute  Twelfth  Revised  Sheet  No. 

547 
Substitute  SUth  Revised  She«l  No.  1065 

FERC  Gas  Tariff,  Tirsl  Revised  Volume  Na 
2-A 

Second  Substitute  Original  Sheet  No.  10 
Second  Substitute  Original  Sheet  No.  11 
Second  Substitute  Original  Sheet  No.  12 
Second  Substitute  Original  Sheet  No.  13 

This  filing  is  being  made  in 
compliance  with  the  Commission's 
Letter  Order  issued  December  18, 1990. 
in  Docket  No.  RP90-104.  These  tariff 
sheets  contain  revisions  necessary  to 
reflect  transportation  rates  which  are  no 
higher  than  those  in  the  Docket  No. 
RP90-104  original  filing  as  directed  by 
the  aforementioned  Letter  Order, 

Texas  Gas  requests  an  effective  date 
of  November  1, 1990,  for  the  proposed 
Tariff  Sheets.  Texas  Gas  further  states 


(Docket  No.  TO91-2-2»-000| 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  9, 1991. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) 
tendered  for  filing  on  December  28, 1990. 
revised  tariff  sheets  to  Second  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff, 
which  tariff  sheets  are  included  in 
Appendix  A  attached  to  the  filing.  Such 
tariff  sheets  are  proposed  to  be  effective 
February  1, 1991. 

The  proposed  tariff  sheets  reflect  a 
43.4t  per  dt  decrease  in  Transco's 
adjusted  unit  current  commodity  cost  of 
gas  compared  to  the  quarterly 
Purchased  Gas  Adjustment  (PGA)  filu-;g 
which  became  effective  November  1. 
1990  and  an  increase  of  47.0«  per  dt 
compared  to  the  interim  PGA  fihng  of 
November  30. 1990  which  became 
effective  December  1. 1990.  The  instant 
F>GA  filing  reflects  an  average  cost  of 
gas  of  279.68«  per  dt  for  the  quarterly 
period  February  1, 1991  through  April  30, 
1991. 

Transco  requests  a  waiver  of  §  22.4  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  and  §  154.308(c)  of  the 
Commission's  regulations  in  order  to 
calculate  the  commodity'  Current  Gas 
Cost  Adjustment  to  its  PGA  affected 
rate  schedules  in  the  manner  provided 
in  the  instant  filing. 


Transco  states  that  it  has  filed  the 
necessary  schedules  in  order  to  comply 
with  IS  154.305. 154.308  and  FERC  Form 
542.  Transco  has  also  filed  a  9-track 
magnetic  tape  containing  such 
schedules. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers  and  interested 
State  Commissions.  In  accordance  with 
provisions  of  §  154.16  of  the 
Commission's  Regulations,  copies  of  this 
filing  are  available  for  public  inspectioa 
during  regular  business  hours,  in  a 
convenient  form  and  place  at  Transco's 
main  offices  at  2800  Post  Oak  Boulevard 
in  Houston,  Texas. 

Any  Person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  . 
Energy  Regulatory  Conamission,  825 
North  Capitol  Street  NT.  Washingto.n, 
DC  20426.  in  accordance  with  SS  385. 214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  16. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanU  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasbeO. 
Secretary. 
(FR  Doc.  91-989  Filed  1-15-91;  8:45  amj 

BILUNO  COOC  rW-OI-M 


(Project  No.  10627-000] 

Waiiuku  River  Hydroelectric  Power 
Co.,  Inc;  Effective  Date  of  Withdrawal 
of  Application  for  Pretlmlnary  Permit 
and  Diamiesal  of  Motion  to  Dismiss 
Application 

January  9. 1991. 

On  July  15. 1988,  Waiiuku 
Hydroelectric  Development,  Inc..  now 
called  Waiiuku  River  Hydroelectric 
Power  Company,  Inc.  filed  an 
application  for  a  preliminary  permit 
under  section  4(f)  of  the  Federal  Power 
Act  for  the  proposed  Waiiuku  River 
Project,  to  be  located  on  the  Waiiuku 
River  and  its  tributaries  in  Piihonua 
County,  Hawaii.  The  State  of  Hawaii 
and  Waiimana  Enterprises.  Inc. 
intervened  and  opposed  issuance  of  the 
permit  on  the  ground  that  the 
Commission  lacks  the  authority  to  issue 
a  license,  and  therefore  a  permit,  for  the 
project.  Waimana  also  filed  a  motion  to 
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dismiss  the  permit  application  for  the 
same  reason. 

On  November  30, 1990,  the  applicant 
filed  a  notice  of  withdrawal  of  its 
preliminary  permit  application.  No  one 
filed  a  motion  in  opposition  to  the  notice 
of  withdrawal,  and  the  Commission  took 
no  action  to  disallow  the  withdrawal. 
Accordingly,  pursuant  to  {  385.216  of  the 
Commission's  Rules  of  practice  and 
Procedure,  18  CFR  385.216,  the 
withdrawal  of  Wailuku's  preliminary 
permit  application  is  effective  fifteen 
days  from  the  date  of  filing.  Waimana's 
motion  to  dismiss  the  preliminary  permit 
application  is  therefore  dismissed  as 
moot,  and  further  proceedings  in  this 
docket  are  terminated. 
Loit  0.  CaabeU. 
Secretary. 
(FR  Doc.  91-979  Filed  1-15-91;  8:45  am] 

WLIMQ  COOC  1717-01-M 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

(FRL-3M7-7] 

Agency  Information  Collection 
Activltiea  Under  0MB  Review 

AQENCy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et seq],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  February  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  1991  Waste  Treatment  Industry 
Survey  (ICR  #1578.01). 

Abstract:  EPA's  Office  of  Water  (OW^ 
is  planning  to  conduct  a  survey  of  the 
waste  treatment  industry,  primarily  for 
the  purpose  of  developing  effluent 
limitations  for  this  industry  as  part  of  a 
rulemaking  under  section  304(m)  of  the 
Clean  Water  Act  (CWA).  The  results  of 
this  survey  will  also  be  applied  to 
activities  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA). 

This  survey  will  collect  data  on  the 
following: 


— The  amount  and  type  of  waste  treated 

by  facilities 
— Water  use  and  waste 
— Wastewater  treatment  and  waste 

minimization  measures 
— Wastewater  treatment  sludge  disposal 
— The  capacity  and  cost  of  waste 

treatment  operations 
— Characteristics  of  the  waste  treatment 

services  market 
— Facihty  balance  sheets  and  income 

statements 
— Facilities'  involvement  in  operations 

unrelated  to  the  regulations 
— The  liquidation  value  of  each  facility 
— The  number  of  employees  working  at 

each  facility. 

EPA  will  use  the  information  collected 
to  determine  the  best  performing 
facilities  and  the  best  effluent  treatment 
and  discharge  technology  in  use,  to 
analyze  other  available  treatment 
operations,  to  determine  the  feasibility 
of  compliance  with  best  technology 
modifications  and  to  develop  new 
source  performance  standards  (NSPS) 
as  well  as  pretreatment  standards  for 
existing  and  new  sources  (PSES  and 
PSNS). 

In  addition,  EPA  is  requesting  sludge 
production  and  disposal  data  under 
section  3007  of  RCRA  to  determine  the 
need  for  regulation  of  waste  disposal 
practices. 

The  information  collection  will  consist 
of  a  census  of  all  the  facilities  involved 
in  treating  hazardous  and  non- 
hazardous  waste.  Based  on  their 
responses  to  the  initial  questionnaire, 
20%  of  these  facilities  will  be  asked  to 
provide  additional  information  in  a  more 
detailed  monitoring  questionnaire. 

Burden  Statement:  The  average 
burden  imposed  by  the  1991  Waste 
Treatment  Industry  Survey  is  160  hours 
per  respondent.  This  figure  includes  the 
time  required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Centralized  waste 
treatment  facilities. 

Estimated  No.  of  Respondents:  404. 

Estimated  Total  Annual  Burden  on 
Respondents:  68,640  hours. 

Frequency  of  Collection:  One-time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223Y),  401  M  Street,  SW., 

Washington,  DC  20460. 
and 
Matt  Mitchell.  Office  of  Management 

and  Budget.  Office  of  Information  and 


Regulatory  Affairs.  725  17th  St..  NW.. 

Washington.  DC  20503, 

Dated:  January  9, 1991. 
Paul  L.ap8ley. 

Director.  Regulatory  Management  Division. 
(FR  Doc.  91-1053  Filed  1-15-91;  8:45  am] 

BtLUNQ  COOC  WM-fiO-M 

[FRL-3897-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  inadequacy  for  the 
State  Implementation  Plan  (SIP)  for  lead 
and  call  for  revisions. 

SUMMARY:  This  document  gives  notice 
that  EPA  has  notified  the  Governor  of 
Missouri  that  the  SIP  is  inadequate  to 
attain  the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  lead  in  Boss  and 
Glover,  Missouri.  The  Governor  has 
been  requested  to  revise  the  plan  and 
submit  the  revisions.  The  purpose  of  this 
notice  is  to  advise  the  public  of  EPA's 
action. 

DATES:  The  final  plan  revision  for  Boss 
must  be  submitted  to  EPA  by  December 
31, 1991;  and  the  final  plan  revision  for 
Glover  must  be  submitted  to  EPA  by 
September  30, 1992. 
ADDRESSES:  The  information  on  which 
this  decision  was  based  is  available 
from  the  Environmental  Protection 
Agency,  Region  VII,  Air  Branch.  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT 
Dewayne  E  Durst  at  (913)  551-7609  (FTS 
276-7609). 

SUPPLEMENTARY  INFORMATION:  On 
October  5. 1978.  EPA  promulgated  an 
ambient  air  quality  standard  for  lead. 
The  standard  was  set  at  a  level  of  1.5 
micrograms  per  cubic  meter,  maximum 
arithmetic  mean  averaged  over  a 
calendar  quarter.  On  the  same  date, 
regulations  were  promulgated  which 
contain  requirements  for  preparation, 
adoption,  and  submittal  of 
implementation  plans  for  lead.  On 
September  2. 1980.  Missouri  submitted  a 
SLP  which  was  designated  to  attain  the 
lead  standard  throughout  the  state.  EPA 
approved  the  plan  with  the  exception  of 
the  attainment  date  and  modeling 
portions  of  the  SIP  on  April  27, 1981  (46 
FR  23412). 

Subsequent  to  this  EPA  action,  three 
primary  smelters  located  in  Missouri 
submitted  a  petition  for  reconsideration 
of  EPA's  partial  disapproval.  On 
October  21, 1983,  after  reconsideration, 
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EPA  proposed  to  approve  the  attainment 
date  and  modeling  portion  of  the  SIP  (48 
FR  48982)  and  on  August  20, 1884,  final 
action  was  taken  to  approve  the 
disapproved  item  (49  FR  29218)  which 
resulted  in  full  approval  of  Missouri's 
lead  SIP.  In  the  notice  accompanying  the 
approval,  EPA  stated  that  ambient 
monitoring  would  be  used  to  determine 
whether  the  standards  had  been 
attained  after  implementation  of  the 
control  strategy. 

Ambient  air  quality  data  for  lead  from 
the  Boss,  Missouri,  area  show  that  the 
NAAQS  for  lead  was  exceeded  in  1988. 
Since  that  time,  most  operations  have 
been  shut  down  at  the  Doe  Run  lead 
smelter  in  Boss,  Missouri.  However, 
during  intermittent  smelting  activity, 
monitors  indicate  that  lead 
concentrations  greater  than  the  lead 
standard  exist  in  the  vicinity  of  the 
plant.  At  this  time,  the  plant  is  not 
restricted  from  operating  at  capacity  by 
the  Missouri  lead  SIP.  Consequently, 
EPA  has  determined  that  additional 
emission  regulations  are  required  in  the 
vicinity  of  Boss,  Missouri,  in  order  to 
attain  the  lead  standard. 

Ambient  air  quality  data  show  that 
the  NAAQS  for  lead  has  been  exceeded 
in  Hogan,  Missouri.  This  monitoring  site 
was  established  in  1987  and  is  located 
approximately  two  miles  north  of  a 
primary  lead  smelter  operated  by 
Asarco  Incorporated  at  Glover, 
Missouri. 

Prior  to  1987,  modeling  had  been  used 
to  estimate  ambient  lead  concentrations 
in  Glover.  Missouri.  According  to  the 
model,  there  were  predicted  violations 
of  the  lead  standard  in  Glover.  Since 
1987,  the  Hogan  monitor  has  produced 
three  quarters  of  data  which  show 
violations  of  the  ambient  lead  standard. 
It  has  produced  an  additional  two 
quarters  of  data  in  which  the  sampling 
frequency  did  not  meet  the  minimal 
requirements  but  exccedances  of  the 
lead  standard  were  measured.  Based  on 
the  available  data,  EPA  has  determined 
that  the  lead  SIP  must  be  revised  in  the 
area  of  Glover,  Missouri,  in  order  to 
attain  the  lead  standard. 

On  November  5, 1990,  EPA  nobfied 
Governor  John  Ashcroft  that  the 
Missouri  lead  SIP  was  inadequate  in  the 
areas  of  Boss  and  Glover,  Missouri.  In 
order  to  cure  the  problem,  EPA 
requested  the  state  to  revise  the  SIP  as  it 
pertains  to  these  two  areas.  At  present 
these  are  the  only  areas  of  the  state 
where  EPA  has  determined  that  the 
Missouri  lead  SIP  is  substantially 
inadequate. 

In  the  November  5. 1990,  letter,  EPA 
indicated  the  plan  revision  for  Boss 
would  be  due  December  31, 1991,  and 
for  Glover  September  30, 1992.  The 


Clean  Air  Act  Amendments  of  1990  have 
been  enacted  since  the  letter  was  sent  to 
Governor  Ashcroft.  Passage  of  the 
Amendments  does  not  alter  the  need  for 
revisions  to  the  lead  SIP  for  Boss  and 
Glover,  Missouri.  However,  adjustments 
may  be  needed  in  the  submittal  dates 
because  of  provisions  in  the  new  Act 
dealing  with  lead  nonattainment  area 
designations  and  subsequent 
implementation  plan  revisions.  Such 
adjustments  will  be  coordinated  with 
the  state  of  Missouri  and  announcement 
in  the  Federal  Register.  The  call  for  the 
plan  revision  was  issued  pursuant  to  the 
authority  of  section  110(a)(2)(H)  of  the 
Clean  Air  Act  and  the  regulations  in  40 
CFR  part  51  issued  pursuant  thereto. 

Authority:  Section  110  and  section  301  of 
the  Clean  Air  Act  (42  U.S.C.  7410  and  7601). 

Dated:  December  20, 1990. 
Morris  Kay,  i 

Regional  Administrator. 
[FR  Doc.  91-1064  Filed  1-15-91;  8:45  am) 

BILUNO  CODE  SSM-fiO-OI 


(OPTS-400053;  FRL-3e47-71 

Emergency  Planning  and  Community 
Right-to-Know  Act;  Traln-ttie-Tralners 
Conference 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  conferences. 

summary:  EPA  will  hold  two  2-day 
train-the-trainers  conferences  on  section 
313  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  reporting 
requirements.  The  purpose  of  this 
training  is  to  present  a  model  course  to 
persons  who  plan  to  train  others  to 
comply  with  the  reporting  requirements 
of  section  313.  Persons  who  should 
consider  attending  are  representatives 
from  industry,  consulting  firms,  or 
university  continuing  education 
departments.  Attendance  is  restricted  to 
organizations  that  have  not  attended 
this  training  in  the  past  2  years.  It  will 
be  restricted  to  those  organizations  that 
intend  to  provide  training  on  a  regular 
basis  and  expect  to  conduct  a  minimum 
of  two  training  courses  on  section  313 
prior  to  July  1, 1991.  Persons  who 
successfully  complete  the  course  will 
obtain  a  certification  of  proficiency. 
There  is  limited  space  available. 
Requests  should  be  sent  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Notification  wiD 
be  sent  out  to  each  applicant  regarding 
their  acceptance  for  the  training  session. 
There  is  no  charge  for  this  training. 
DATES:  The  meeting  in  Houston.  TX  will 
be  held  on  Wednesday  and  Thursday, 


Februar>'  27  and  28, 1991.  The  meeting  in 
Oriando,  PL  will  be  held  on  Wednesday 
and  Thursday.  March  6  and  7, 1991.  Both 
meetings  will  start  at  9  a.m.  and  end  at 
approximately  5  p.m. 
addresses:  The  Houston  meeting  will 
be  held  at:  Hyatt  Regency,  West 
Houston  13210  Katy  Freeway,  West 
Houston.  TX.  The  Oriando  meeting  will 
be  held  at:  Sheraton  Plaza  Hotel.  1500 
Sand  Uke  Rd.,  Oriando.  FL  32809. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lee  DePont.  Economics  and  Technology 
Division,  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  (TS-779),  Washington.  DC 
20460.  Telephone:  (1-800-  535-0202). 
Fax:  (202)  252-0981. 

SUPPLEMENTARY  INFORMATION:  Requests 
for  registration  will  not  be  accepted 
after  February  4, 1991.  If  there  is 
insufficient  interest  in  one  or  both 
conferences,  they  may  be  canceled.  The 
Agency  bears  no  responsibility  for 
attendees'  decision  to  purchase 
nonrefundable  transportation  tickets  or 
accommodation  reser\ations. 

Dated:  Januarj'  7. 1991. 
Mark  Greenwood. 

Director.  Office  of  Toxic  Substances. 
[FR  Doc.  91-1048  Filed  1-15-91:  &-45  a.m.] 
BNXmO  CODE  ww-so-r 


[FRL-3897-4] 

Science  Advisory  Board  Drinking 
Water  Committee;  Open  Meeting- 
February  7-«,  1991 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Drinking  Water  Committee  of  the 
Science  Advisory  Board  will  be  held  on 
February  7-a  1991  at  the  Holiday  Inn, 
550  C  Street.  SW.,  Washington,  DC, 
20024.  This  meeting  will  start  at  8:30  a.m. 
on  February  7  and  will  adjourn  no  later 
than  1  p.m.  February  8. 

The  main  purpose  of  this  meeting  will 
be  to  finalize  recommendations  on 
previous  reviews  of  tnhalomethane, 
arsenic,  and  relative  risk  within  the 
Office  of  Water.  The  Committee  will 
also  discuss  plans  for  future  meetings 
and  plans  in  the  area  of  monitoring.  A 
health  criteria  document  for  chlonnated 
acids,  alcohols,  aldehydes,  and  ketones 
will  be  reviewed. 

Documentation  for  this  meeting  is 
available  from  the  Office  of  Drinking 
Water.  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

Any  member  of  the  public  wishing  to 
make  a  presentation  at  the  meeting 
should  forward  a  written  statement  to 
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Dr.  C.  Richard  Colhem,  Designated 
Federal  Official,  Science  Advisory 
Board  (A-lOlFl.  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
20480  by  January  19, 1991.  The  Science 
Advisory  Board  expects  that  the  public 
statements  presented  al  its  meetings  will 
not  be  repetitive  of  previously  submitted 
viritten  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total  of 
ten  minutes. 

Dated'  January  8. 1991. 
DoaaM  G.  Bamaa. 
Director.  Science  Adviiory  Board. 
(FR  Doc.  91-1065  Filed  1-15-91:  8:45  aaij 

•lUMQ  COOC  SSM-tO-M 

[OPP-S0714;  FRL-3S40-9] 

Issuance  of  Experimental  Use  Pennits 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  tlie 
following  applicants.  These  permits  are 
in  accordance  wiih.  and  subject  to,  the 
provisions  of  40  CFK  pari  !72,  which 
defines  EP.^  procedures  with  respect  to 
the  use  of  pesticide*  for  experimental 
U3e  purposes. 

FOR  FURTHER  INFORMATKM4  CONTACT:  By 
mail:  Registration  Division  !H7,505C). 
Office  of  Pesticide  Programs, 
Fnvironmental  Protection  Agency.  401  M 
St.,  SW.,  Washington.  DC  20460. 

In  person  or  by  telephone;  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPLCMENTARY  INFORMATION:  EPA  has 
i<^3ued  the  following  experimental  use 
permits: 

S3575-EUP-2.  Issuance  BioControl 
Limited,  Dav  ,s.  CA  95C16.  This 
experimental  use  permit  allows  the  use 
of  the  following  insecticides;  carbaryl 
(60  po'jrds),  buffalo  gourd  root  powder 
(1.000  poanco),  and  volatile  floral 
attractants  (HO  pounds)  on  2,000  acres 
of  field  corn  to  ev  iluate  &.e  control  of 
the  adult  corn  rcetworm.  The  program  is 
authorized  only  in  the  States  of  Illinois, 
Indiana,  Iowa,  Nebraska,  and  Texas. 
The  experimental  use  permit  is  effective 
from  August  1, 1990  to  August  1. 1991.  A 
tempoiary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  die  active  ingredients  in  or  on  com 
has  been  established.  (Phil  Hutton,  PVl 
17,  Rm.  201,  CM  #2,  (70S-557-4412)) 

279-EUP-122.  Issuance.  FMC 
Corporation.  Agricultural  Chemicals 


Group.  2000  Market  St.,  Philadelphia.  PA 
19103.  This  experimental  use  permit 
allows  the  use  of  139.6  pounds  of  the 
insecticide  (2-methyI[l,l'-biphenylJ-3- 
y'Omediyl  3-{2-chIoro-3.3.3-trifluoro-l- 
propenyl)-2.2-dimethyl- 
cyclopropanecarboxylale  in  and  around 
237  structures  and  construction  to 
evaluate  the  control  of  termites  and 
wood  infesting  insects.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arizona,  Arkansas. 
California,  Colorado,  Connecticut, 
Delaware,  Florida,  Georgia,  Hawaii, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Ntississippi,  Missouri,  Nebraska,  New 
Hampshire,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  Ohio, 
Oklahoma,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina. 
Tennessee,  Texas,  Utah,  Vermont, 
Virginia.  Washington,  and  West 
Virginia.  The  experimental  use  permit  is 
effective  from  October  1, 1990  to 
October  1, 1991.  (Rcbert  Taylor,  PM  25, 
Rm  245,  CM  #2.  (703-557-1800)) 

279-E'JP-123.  Issuance.  FMC 
Corporation,  Agricultural  Chemicals 
Group,  2000  Market  St.  Philadelphia.  FA 
19103.  This  experimental  use  permit 
allows  the  use  of  50  pounds  of  the 
insecticide  2-(2-chIorophenyi)methyl-4,4- 
dimethyl-3-isoxadinone  on  50  acres  of 
tobacco  to  evaluate  the  control  of 
various  grasses  and  broadleaf  weeds. 
The  program  is  authorized  only  in  the 
States  of  Georgia,  Kentucky,  Maryland, 
North  Carolina,  Pennsylvania,  South 
Carolina,  Tennessee,  Virginia,  West 
Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  April  15, 1991  to  April  15, 1992. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  are  destroyed  or 
used  for  research  purposes  only.  (Robert 
Taylor,  PM  25,  Rm.  245.  CM  «2.  (703- 
557-1800)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  pcsons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  ajn.  to  4  pjn.,  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 

Drtted;  December  Za  199a 
Anne  E.  Lindtay. 

Director.  Registration  Division.  Office  of 
PesLicide  Programs. 

[rK  Doc.  91-699  Filed  1-1^91;  8:45  am] 

BIUJMG  COOC  tSK-'Ji-r 


[OPP-180836;  FRL  3841-81 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTTON:  Notice. 


summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  11  States  as  listed  below. 
Three  crisis  exemptions  were  initiated 
by  the  Illinois,  Nebraska,  and  Texas 
Departments  of  Agriculture.  Two 
quarantine  exemptions  were  also 
granted  to  the  United  States  Department 
of  Agriculture.  These  exemptions,  issued 
during  the  months  of  September  and 
October,  except  for  the  two  in  July  and 
one  in  August,  are  subject  to  application 
and  timing  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible.  Information  on  these 
restrictions  is  available  from  the  contact 
persons  in  EPA  listed  below. 
DATES:  See  each  specinc,  quarantine, 
and  crisis  exemption  for  its  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail:  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Envirorunental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  718.  CM  «2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA,  (703- 
557-1606). 

SUPPtEMENTARV  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the; 

1.  Arkansas  State  Plant  Board  for  the 
use  of  dicamba  on  cotton  to  control 
redvines;  September  20, 1990,  to 
December  1, 1:?90.  (Susan  Stanton) 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  benomyl  on 
artichokes  to  control  ramularia  leaf  spot; 
September  26, 1990,  to  December  31. 
1390.  (Susan  Stanton) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  prometryn  on 
parsley  to  control  cheesewood,  burning 
nettle  and  shepherd's  purse;  September 
20, 1990,  to  June  30, 1991.  (Libby 
Pcrrberton) 

4.  California  Department  of  Food  and 
Agriculture  for  the  use  of  fenamiphos  on 
broccoli  and  cauliflower  to  control 
rem.atodes;  October  15, 1990,  to  October 
14, 19<n.  (Libby  Pemberton) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  Bi  on  fresh  market  tomatoes 
to  control  leafminers;  September  6, 1990, 
to  July  31. 1991.  (Libby  Pemberton) 
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6.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
propiconazole  on  celery  to  control  early 
and  late  blight;  October  2, 1990,  to  July 
31, 1991.  (Jim  Tompkins) 

7.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
diquat  dibromide  on  tomatoes  and  green 
peppers  to  control  nightshade  and 
parthenium:  October  2, 1990,  to  August 
31, 1991.  (Jim  Tompkins) 

8.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  Bi  on  celery  to  control  two- 
spotted  spider  mites  and  leafminers; 
October  2, 1990,  to  October  1, 1991. 
(Libby  Pemberton) 

9.  Idaho  Department  of  Agriculture  for 
the  use  of  clopyralid  on  peppermint  and 
spearmint  to  control  weeds;  October  5, 
1990,  to  November  15. 1990.  (Susan 
Stanton) 

10.  Maine  Department  of  Agriculture 
for  the  use  of  cryolite  on  potatoes  to 
control  Colorado  potato  beetles; 
September  20, 1990.  to  October  31, 1990. 
Maine  had  initiated  a  crisis  exemption 
for  this  use.  (Libby  Pemberton) 

11.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
dicamba  on  cotton  to  control  redvines; 
September  24, 1990,  to  December  1, 1990. 
(Susan  Stanton) 

12.  New  York  Department  of 
Environmental  Conservation  for  the  use 
of  Pro-Gro  (carboxin/thiram)  on  onion 
seed  to  control  onion  smut;  October  15, 

1990,  to  May  31, 1991.  (Susan  Stanton) 

13.  Oregon  Department  of  Agriculture 
for  the  use  of  clopyralid  on  peppermint 
and  spearmint  to  control  weeds; 
October  5, 1990,  to  November  15, 1990. 
(Susan  Stanton] 

14.  Oregon  Department  of  Agriculture 
for  the  use  of  oxyfluorfen  on  grasses 
grown  for  seed  to  control  various  weedy 
grasses;  October  23, 1990,  to  January  15, 

1991.  EPA  completed  a  rebuttable 
presumption  against  registration  (RPAR) 
for  this  chemical;  final  determination 
has  been  returned  to  registration.  (Libby 
Pemberton) 

15.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  chlorothalonil 
on  mushrooms  to  control  verticillium 
diseases;  October  2, 1990,  to  October  2, 
1991.  (Susan  Stanton) 

16.  Texas  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  seed  com  to 
control  mites;  October  2, 1990,  to 
October  24, 1990.  (Jim  Tompkins) 

17.  Texas  Department  of  Agriculture 
for  the  use  of  cyromazine  on  chili,  bell, 
and  jalapeno  peppers  to  control 
leafminers;  September  14, 1990,  to  June 
15, 1990.  (Susan  Stanton) 

18.  Washington  Department  of 
Agriculture  for  the  use  of  clopyralid  on 
peppermint  and  spearmint  to  control 


weeds;  October  5, 1990,  to  November  1, 
1990.  (Susan  Stanton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Illinois  Department  of  Agriculture 
on  October  9, 1990,  for  the  use  of 
thiabendazole  and  iprodione  on  stored 
com  to  control  storage  mold.  The  need 
for  this  program  is  expected  to  last  until 
February  1, 1991.  (Jim  Tompkins) 

2.  Nebraska  Department  of 
Agriculture  on  July  27, 1990,  for  the  use 
of  bifenthrin  on  field  com  to  control 
Banks  grass  mites  and  two-spotted 
mites.  This  program  has  ended.  (Jim 
Tompkins) 

3.  Texas  Department  of  Agriculture  on 
August  10, 1990,  for  the  use  of 
chlorothalonil  on  chili  peppers  to  control 
blossom  end  rot.  This  program  has 
ended.  (Susan  Stanton) 

Quarantine  exemptions  were  granted 
to  the: 

1.  United  States  Department  of 
Agriculture  for  the  use  of  methyl 
bromide  on  cucumbers  to  control  certain 
plant  pests  new  or  not  known  to  be 
widely  distributed  in  the  United  States; 
July  18, 1990,  to  February  21, 1993.  USDA 
had  initiated  a  crisis  exemption  for  this 
use.  (Libby  Pemberton) 

2.  United  States  Department  of 
Agriculture  for  the  use  of  ethylene  oxide 
on  miscellaneous  cargo  to  control 
quarantinable  snails  and  slugs  at  ports 
of  entry  throughout  the  United  States; 
September  11, 1990,  to  September  10, 
1993.  There  is  a  rebuttable  presumption 
against  registration  (RPAR)  for  this 
chemical.  All  application  exposures  to 
ethylene  oxide  are  covered  under 
Occupation  Safety  and  Health 
Administration  (OSHA)  exposure 
standards.  (Libby  Pemberton) 

Authority:  7  U.S.C  136. 
Dated:  December  la  1990. 
Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[PR  Doc.  91-1050  Filed  1-15-91;  8:45  am] 

BILUNO  CODE  SS«0-50-F 


Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  ^2, 1921 
Jefferson  Davis  Hwy.,  Arhngton,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT.  By 
mail:  Registration  Division  (H-7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number 


IPF-541;FRL-3«41-61 

Pesticide  Tolerance  Petitions;  Initial 
Rlings  and  Withdrawals 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  initial 
filings  and  withdrawals  for  pesticide 
petitions  (PP)  proposing  the 
establishment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities. 
addresses:  By  mail,  submit  written 
comments  to:  Public  Docket  and 


Product 
Manager 


Georg« 
LaRocca  fPM 

15) 
Bill  Miller  (PM 
16). 

Susan  Lewis 
(PM  21) 

Rober  Taylor 
(PM  25) 


Office  locat)oo/ 

teteoNx* 

number 


Address 


Rm  204,  CM 

#2,  703-557- 

2400. 
Rm  211.  CM 

02.  703-557. 

2600 
Rm  227.  CM 

#2  703-557- 

1900 
Rm  245.  CM 

#2.  703-557- 

1800, 


1921  Jefferson 
Davw  Hwy , 
Mtngton,  Va 

Do 


Do 


Do 


supplementary  information:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities.  EPA 
has  also  received  as  follows  certain 
requests  to  withdraw  without  prejudice 
to  future  filings  certain  previously  filed 
pesticide  petitions. 

Initial  rdings 

1.  PP0F3872.  Du  Pont,  Agricultural 
Products,  P.O.  Box  80038,  Walker  s  Mill, 
BaHey  Mill  Plaza,  Wilmington.  DE 
19880-0038,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  regulation  for 


BEST  COPY  AVAILABLE 


1832 


Federal  Register  /  Vol.  56.  No.  11  /  Wednesday,  January  10,  1991  /  Notices 


a  tolerance  to  permit  residues  of  the 
herbicide  thiferuulfuron  in  or  on  field 
com  grain  at  0.05  part  per  million  (ppm) 
and  field  com  forage  and  fo<ider  at  0.1 
ppm.  (PM  25) 

2.  PP0F3876.  Rhom  and  Haas  Co.. 
Independence  Mall  West.  Philadelphia, 
PA  19105.  proposes  to  amend  40  CFR 
180.443  by  establishing  a  regulation  to 
permit  combined  residues  of 
myclobutanil,  [alpha-butyl-alpha(4- 
chloropbenyI)-lH-1.2,4-triazoie-l- 
propaneitrile),  and  both  the  free  and 
bound  forms  of  its  metabolite,  [alpha-(3- 
hydroxybutyl)-elpha-(4-chlorophenyl)- 
lH-1.2,4-triazole-l-propaneitnle).  in  or 
on  almond  hulls  at  2.0  ppm  and  almond 
nuts  at  ai  ppm.  (PM21) 

3.  PPorJ87a.  Rbone-Poulenc  Ag  Co., 
P.O.  Box  12011,  T\V  Alexander  Drive, 
Research  Triangle  Park.  NC  27709. 
proposes  to  amend  40  CFR  180.415  by 
establishing  a  regulation  to  permit 
residues  of  the  fungicide  aluminum  tris 
(O-ethylphosphonate)  in  or  on 
btrawberries  at  20  ppm.  Analytical 
method  used  is  flame  photometric  gas 
chromatography.  (PM  21) 

4.  PP0F38&O.  Merck  Sharpe  &  Dohme. 
Merck  &  Co.,  Inc..  Hillsboro  Rd.,  Three 
Bridges,  N)  06887,  proposes  to  amend  40 
CFR  180.449  by  establishing  a  regulation 
to  permit  residues  of  abamectin  in  or  on 
strawberries  at  0.02  ppm.  Analytical 
method  used  is  high-performance  liquid 
chromatography.  (PM  15) 

5.  PP  OF3890.  ICI  Americas,  Inc., 
Concord  Pike  and  New  Murphy  Rd., 
Wilmington,  DE  19897,  proposes  to 
amend  40  CFR  part  180  by  establishing  a 
regulation  to  permit  combined  residues 
of  n-phosphonomethyl  glycine 
(carboxymethylamino  methyl 
phosphonate)  and  its  metabolite  AMPA 
resulting  from  application  of  the 
trimethylsulfonium  salt  in  or  on  citrus 
fruits  at  0.5  ppm.  (PM  25) 

6.  PP0F3893.  Ciba-Ceigy  Corp., 
Agricultural  Products,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300,  proposes  to 
amend  40  CFR  180.408  by  establishing  a 
regulation  to  permit  combined  residues 
of  metalaxyl,  N-(2,6-<iimethylphenyl}-N- 
(metboxyacetyl)  analine  methyl  ester, 
and  its  metabolites  in  or  on  leafy 
vegetables  (excluding  Brassica 
vegetables)  and  spinach  at  5.0  ppm.  (PM 
21) 

7.  PP0F3894.  Mobay  Corp., 
Agricultural  Chemicals  Corp.,  P.O.  Box 
4913,  Kansas  City.  MO  64120,  proposes 
to  amend  40  CFR  180.349  by  establishing 
a  regulation  to  permit  combined 
residues  of  nemacur.  ethyl  3-methyl-4- 
(methylthio)phenylil- 
methylethyl)phosphoramidate.  and  its 
cholinesterase-inhibiting  metabolites,  in 
or  on  broccoli  and  cauliflower  at  0.1 
ppm.  (PM  18) 


Withdrawn  Petitions 

1.  PP4F3121.  American  Cyananiid. 
P.O.  Box  400.  Princeton,  NJ  08540,  has 
withdrawn  without  prejudice  PP  4F3121, 
which  proposed  to  establish  a  tolerance 
in  40  CFR  180  361  for  the  herbicide  [N-(l- 
ethylpropyl)-3,4  dimethyl  2,6- 
dinitrobenzeneaminej  and  its 
metabobtes  4-[(l-ethylpropyl)-2-methyI- 
3,5-dinifrobenzyl  alcohol  in  or  on  grapes 
at  0.1  ppm.  (PM  25) 

Original  notice  of  this  petition 
appeared  in  the  Federal  Register  of 
October  17, 1984.  (49  FR  40659). 

2.  PP6F3355.  Merck  and  Co.,  Inc.,  P.O. 
Box  2000  WBW-360.  Rahway.  NJ  07065. 
has  withdrawn  without  prejudice  PP 
6F3355,  which  proposed  to  estabUsh  a 
tolerance  in  40  CFR  180.242  for  the 
fungicide  thiabendazole  (2-(4-thiazoIyl) 
bcnzimidazole)  in  or  on  peanuts  at  0.1 
ppm  and  peanut  hulls  at  2.0  ppm. 

Original  notice  of  this  petition 
appeared  in  the  Federal  Register  of 
March  19,  19G8  (51  FR  9514). 

Authority:  7  U.S.C.  136a. 

Dated:  December  &  1990. 

Stephanie  R.  Irene, 

Acting  Director.  Registration  Division,  Office 

of  Pesticide  Prograrvs. 

[FR  Doc.  ffl-692  Filed  1-15-91;  ft4S  am) 

BILUMO  COOC  ta«0-6»-F 


lOPP-50714;  FRL-3943-7] 

Receipt  of  Notification  of  Intent  To 
Conduct  SmaB-Scale  Field  Testing; 
Nonindigenous  Microbial  Pesticide 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  EPA  has  received  from  Ciba 
Geigy  Corp.  a  notification  of  intent  to 
conduct  small-scale  field  testing  on 
cotton,  vegetables,  and  orndmentals  in 
Florida,  Mississippi.  California,  New 
York,  and  Illinois  of  a  strain  of 
Pseudomonas  fluorescens  isolated  from 
roots  of  quackgrass  in  Switzerland. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1991. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (H-7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20480.  In  person,  bring 
comments  to:  Rm.  246.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA. 

Information  submitted  and  any 
comment{s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Infornutlion** 


(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubbcly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  pubhc  inspection  in  Rm.  246  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoHdays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Susan  T.  Lewis,  Product  Manager 
(PM-21),  Registration  Division  (H- 
7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  227, 
CM  *2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  (703)-557-1900. 

SUPPLEMENTARY  INFORMATION:  A 

notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial  Products 
Subject  to  the  Federal  Insecticide, 
Fungidde,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act"  of  June 
26, 1986  (51  FR  23313),  has  been  received 
from  Ciba-Geigy  Corp.,  Greensboro,  NC 
The  purpose  of  the  proposed  testing  ia  to 
evaluate  the  efficacy  of  the 
nonindigenous  strain  of  Pseudomonas 
fluorescens  isolated  in  Switzerland  for 
the  control  of  soil-home  pathogens  of 
cotton,  vegetables,  and  ornamentals. 
The  proposed  field  tests  would  be 
conducted  at  Ciba-Geigy  research 
stations  located  in  Florida,  Mississippi, 
California,  New  York,  and  Illinois.  The 
total  area  of  the  proposed  test  sites  is  1.5 
acres. 

Dated:  December  17. 19ga 

Amie  E.  Lindsay. 

Director,  Registration  Division  (H/'505C), 
Office  of  Pesticide  Programs. 

[FR  Doc.  91-697  Filed  1-15-91;  8:45  am) 

BILLINQ  COOC  tSSO-SO-F 


IOPP-1000S2;  FRL-384»-S) 

Kevric  Company;  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 


Federal  Register  /  Vol.  56.  No.  11  /  Wednesday.  January  16,  1991  /  Notices 


1633 


Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Kevric 
Company  has  been  awarded  a  contract 
to  perform  work  for  the  EPA  Office  of 
Pesticide  Programs,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  will  be 
transferred  to  Kevric  Company 
consistent  with  the  requirements  of  40 
CFR  2.307(h)(3)  and  2.308(i)(2). 
respectively.  This  transfer  will  enable 
Kevric  Company  to  fulfill  the  obligations 
of  the  contract  and  this  notice  serves  to 
notify  affected  persons. 
DATES:  Kevric  Company  will  be  given 
access  to  this  information  no  sooner 
than  January  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  212. 
Crystal  Mall  «t  2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557-4460. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  6&-DO-0176,  Kevric 
Company  will  perform  wordprocessing 
services,  editing  and  proofreading,  and 
final  typing  of  manuscripts  submitted  by 
the  Office  of  Pesticide  Programs, 
containing  documentation  of  EPA  staff 
analyses  and  review  of  data  submitted 
by  applicants  for  registration  and 
reregistration  under  FIFRA,  and  related 
correspondence  with  applicants  for 
registration  and  others.  This  contract 
involves  no  subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  Kevric 
Company  to  information  on  all  pesticide 
chemicals  Is  necessary  for  the 
performance  of  this  contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6.  and  7  of  FIFRA 
and  under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3)  and  2.308(i)(2),  the 
contract  with  Kevric  Company  prohibits 
use  of  the  information  for  any  purpose 
other  than  purposes  specified  in  the 
contract;  prohibits  disclosure  of  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency;  and  requires  that  each  official 
and  employee  of  the  conL  actor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 


Information  Security  Manual.  In 
addition,  Kevric  Company  is  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  wUl  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  this  contractor  until 
the  above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  Kevric  Company  by  EPA  for 
use  in  connection  with  this  contract  will 
be  returned  to  EPA  when  Kevric 
Company  has  completed  its  work. 

Dated;  December  26, 1990. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  91-696  Filed  1-15-91:  a-45  amj 

BILUNG  CODE  SSaO-SO-T 


EVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3e97-91 

Office  of  Emergency  and  Remedial 
Response  Availabiiity  of  Report  to 
Congress  on  Progress  Toward 
Implementing  Superfund  Fiscal  Year 
1989 

agency:  Environmental  protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  This  notice  announces  the 
availability  of  the  Agency's  Progress 
Toward  Implementing  Superfund:  Fiscal 
Year  1989  which  is  the  third  of  five 
annual  reports  required  by  301(h)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1988.  The  Report 
to  Congress  contains  information  on 
overall  progress,  and  includes  the 
following  four  categories  of  information 
specifically  requested  in  301(h)  of 
CERCLA:  (1)  Feasibility  studies, 
remedial  and  enforcement  actions;  (2) 
an  evaluation  of  newly  developed  and 
feasible  permanent  treatment 
technologies;  (3)  progress  in  reducing  the 
number  of  facilities  subject  to  review 
under  121(c)  of  CERCLA;  and  (4)  an 
estimate  of  resources  needed  by  the 
federal  government  to  complete 
CERCLA's  Implementation.  The  report 
also  includes:  information  required  by 
105(f)  of  CERCLA  about  the 
participation  of  minority  Firms  in 
Superfund  contracting:  and  the  EPA 
Inspector  General  audit  report  required 
by  301(h)(2)  of  CERCLA.  In  addition,  the 


Report  highlights  significant  initiatives 
undertaken  during  the  fiscal  year  in 
response  to  recommendations  of  the 
study  commissioned  by  EPA  s  new 
Administrator,  A  Management  Review 
of  the  Superfund  Program  (the  90-Day 
Study). 

ADDRESSES:  Copies  of  the  Report  may 
be  purchased  before  printed  copies  are 
available,  from  the  National  Technical 
Information  Service  (NTIS)  at  5285  Port 
Royal  Road,  Springfield,  VA.,  22161  (call 
(703)  487-4650.  After  publication,  copies 
of  the  Report  may  be  ordered  from  the 
Publications  Office.  Center  for 
Environmental  Research  Information, 
USEPA.  26  West  Martin  Luther  King 
Drive.  Cincinnati,  OH.,  45268  [call  (513) 
569-7562).  Copies  will  also  be  available 
in  the  Public  Information  Center.  (PIC), 
at  EPA  Headquarters.  (Call  (202)  382- 
2080). 

FOR  FURTHER  INFORMATION  CONTACT 

Jim  Fary,  Policy  and  Analysis  Staff. 
Office  of  Emergency  and  Remedial 
Response  (OS-240),  U.S.  Environmental 
protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460  at  (202)  382-6254. 
or  the  RCRA/ Superfund  Hotline  at  (800) 
424-9346  (in  Washington,  DC,  at  (202) 
382-3000). 

William  K.  Reilly 

Adminisirator 

[FR  Doc.  91-1051  Filed  1-15-91.  B:45  am) 

BtLUNO  COOC  SSSO-SO-II 


IOPTS-59S01;  FRL  3874-61 

Toxic  and  Hazardous  Substances; 
Certain  Ct>emlcals  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufdcture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  Import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  tu 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PM.N  requirements  for  certain 
t>-pe8  of  poljTners.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
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days  of  receipt.  This  notice  announces 
receipt  of  7  such  PMN(8)  and  provides  a 
summary  of  each. 
OATCS:  Close  of  review  periods: 
y  91-65,     December  30, 1990. 

Y  91-67.     December  31. 1990. 

Y  91-69.     January  7. 1991. 

Y  91-70.  91-71.     January  8, 1991, 

Y  91-72.     January  10. 1991. 

Y  91-73.     January  23, 1991. 

FOn  FUIVTHER  INFORMATIOM  CONTACT: 
Michael  M.  Stahl,  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-M5.  401  M  St..  SW..  Washington,  DC 
2046a  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLCMENTARY  INF0RMATK>M:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NEM3004  at  the 
above  address  between  B  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

vgi-«s 

Manufacturer.  Confidential. 

Chemical.  (C)  Polyester  polyurethane. 

Use/Production.  (S)  Polymeric  coating 
for  leather,  wood,  metal.  Prod,  range: 
300.000-600,000  kg/yr. 

Manufacturer.  Confidential. 

Chemical.  (S)  Neopentyl  glycol; 
trimethylol  propane;  polyethylene 
terephlhlate;  phlhalic  anhydride;  C36 
dimer  acid. 

Use /Production.  (S)  Baking  enamels. 
Prod,  range:  Confidential, 

V91-M 

Manufacturer.  Akzo  -  LanChem. 

Chemical.  (G)  Hydroxy  functional 
acrylic. 

Use /Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

Y 01-70 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyimide  resin. 
Use/Production.  (G)  Coating  - 
electronic  use.  Prod,  range:  Confidential. 

Y  •1-n 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  of  1,1'- 
methylenebis  (4-i80cyanatobenzene) 
and  diols. 

Use /Production.  (G)  Binder  of 
magnetic  iron  oxide  and  tape  base.  Prod, 
range:  Confidential. 

vti-ra 
Manufacturer.  MTC  America  Inc. 


Chemical.  (G)  Copolymer  of  styrene 
and  acrylic  esters. 

Use /Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

V  t1-7» 

Manufacturer.  Milliken  &  Company. 

Chemical.  (G)  Alkoxylated  bisphenol 
A,  inorganic  ester,  ammonium  salt. 

Use /Production.  (G)  Surfactant.  Prod, 
range:  Confidential. 

Dated:  January  10.  1991. 
Steve  Newburg-Rlnn, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

[FR  Doc  91-1046  Filed  1-5-91 ;  8:45  amj 

BILLINa  COOC  (SM-M-f 


[OPTS-59291;  FRL  3«74-5) 

Toxic  and  Hazardous  Substances;  Test 
Market  Exemption  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EP.\  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of 
two  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  these  exemptions. 

DATES: 

Written  comments  by: 

T  91-5,  91-6.  January  17. 1991. 

ADDRESSES:  Wntten  comments, 
identified  by  the  document  control 
number  •■lOPTS-59291)"  and  the  specific 
TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St..  SW.  Rm.  L-100.  Washington.  DC 
20460,  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 


EB-44,  401  M  St..  SW,  Washington,  DC 

20460,  (202)  554-1404,  TDD  (202)  554- 

0551. 

SUPPt^MENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon, 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T  91-5 

Close  of  Review  Period.  January  31, 
1991. 

Manufacturer.  Westinghouse  Electric 
Corporation. 

Chemical.  (S)  Polymer  of  maleic 
anhydride,  adipic  acid, 
tetrahydrophthalic  anhydride, 
diethylene  glycol,  neopentyl  glycol,  and 
dimer  acids. 

Use /Production.  (S)  Potting 
compound,  known  application  is  for 
electro-magnets.  Prod,  range:  21,500- 
65,000  kg/yr. 


T91-6 

Close  of  Review  Period.  January  31, 
1991. 

Manufacturer.  Westinghouse  Electric 
Corporation. 

Chemical.  (S)  Polymer  of  maleic 
anhydride,  dicyclopentadiene, 
diethylene  glycol,  ethylene  glycol, 
propylene  glycol,  isophthalic  acid,  and 
water. 

Use /Production.  (S)  Electrical 
insulating  varnish.  Prod,  range:  16.500- 
100.000  kg/yr. 

Dated:  January  10. 1991. 
Steven  Newburg-Rinn. 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 

JFR  Doc.  91-1047  Filed  1-15-91  8:45  amJ 

BILUNO  CODC  UOO-SO-F 


[OPTS-51758;  FRL  3873-5] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
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submit  a  premanufacture  notice  (PMN) 
to  EP.A  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  79  such  PMNs  and  provides  a 
summary  of  each. 
DATES:  Close  of  review  periods: 

P  90-102.  90-107,  90-109,     February  3. 
1990. 

P  91-222,  91-223,  91-224,  91-225,  91- 
226,  91-227,  91-228,  91-229,  February 
17.  1991. 

P  91-230.  91-231.  91-232,  91-233, 
February  18, 1991. 

P  91-234,  91-235,  91-236,  91-237,  91- 
238,91-239,     February  20, 1991. 

P  91-242,  91-243,  91-244.  91-245.  91- 
246.  91-247,  91-248,  91-249,  91-250,  91- 
251.  91-252.  91-253.  91-254.  91-255, 
February  23, 1991. 
P  91-256,     February  26, 1991. 
P  91-257,     February  24.  1991. 
P  91-258,  91-259.  91-260.  91-262, 
February  25, 1991. 

P  91-263,  91-264,  91-265,  91-266,  91- 
267,  91-268,     February  26, 1991. 

P  91-270,  91-271,  91-272,  91-273,  91- 
274,91-275,     Februarv  27, 1991. 
P  91-276,     March  2.  1991. 
P  91-277,  91-27a     February  27, 1991. 
P  91-279,  91-280,  91-281,  91-282,  91- 
233,  91-284,     March  2. 1991. 

P  91-285,  91-286,  91-287,  March  3, 
1991. 

P  91-288,  91-289,  91-290,  91-2P1,  91- 
292,  91-293,     March  4,  1991. 

P  91-294,  91-295,  91-296.  91-297,  91- 
298,  91-299,  91-300,  91-301,     March  5, 
1991. 
Written  comments  by: 
P  90-102,  90-107,  90-109,     January  4, 
1990. 

P  91-222,  91-223,  91-224,  91-225,  91- 
226,  91-227,  91-228,  91-229,     January  18, 
1991, 

P  91-230,  91-231,  91-232,  91-233, 
January  19, 1991. 

P  91-234,  91-235,  91-230,  91-237,  91- 
238,91-239,     January  21. 1991. 

P  91-242.  91-243,  91-244,  91-245,  91- 
246,  91-247,  91-248,  91-249,  91-250,  91- 
251.  91-252,  91-253.  91-254,  91-255, 
January  24,  1991. 

P  91-256,     January  27, 1991. 
P  91-257,     January  25, 1991. 
P  91-258,  91-259,  91-260,  91-262. 
January  26,  1991. 

P  91-263.  91-264.  91-265.  91-266.  91- 
207,  91-268.     January  27,  1991. 

P  91-270.  91-271.  91-272.  91-273,  91- 
274,  91-275,     January  28,  1991. 
P  91-276,     January  31, 1991. 
P  91-277,  91-278,     January  28, 1991. 
P  91-279.  91-280,  91-281,  9"l-282,  91- 
283  91-284,     January  31, 1991. 


P  91-285.  91-286.  91-287,     February  1, 
1991. 

P  91-288,  91-289,  91-290,  91-291.  91- 
292,91-293,     February  2, 1991. 

P  91-294,  91-295.  91-296,  91-297,  91- 
298,  91-299,  91-300,  91-301,     February  3, 
1991. 

ADDRESSES;  Written  comments, 
identified  by  the  document  control 
number  ■■(OPTS-51758)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Rm  L-100,  Washington,  DC, 
20460,  (202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
EB-^4,  401  M  St.,  SW.,  Washington,  DC 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPtEMENTARY  INFORMA-PON:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

PBo-ioa 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  alkoxide  mixed 
metal  complex. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P»O-107 

Manufacturer.  Confidential. 

Chemical.  (G)  Fluorinated 
polyurethane. 

Use/ Production.  (S)  Ingredient  for  soil 
repellent  textile  finish.  Prod,  range: 
Confidential. 

Toxicity  Data.  Eye  irritation;  none 
species  (Rabbit).  Skin  irritation: 
negligible  species  (Rabbit). 

PB0-10Q 

Importer.  Confidential. 

Chemical.  (G)  Heterocyclic  dispersive 
dyestuff. 

Use/Import.  (G)  Dye.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  >  2.000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2.000 
mg/kg  species  (Rat).  E>e  irritation:  none 
species  (Rabbit).  Mutagenicity:  positive. 
Static  acute  toxicity:  time  LC50  96h  > 
100  mg/1  species  (Rainbow  Trout).  Skin 
irritation:  negligible  species  (Rabbit). 


Skin  sensitization:  positive  species 
(Guinea  Pig). 

PB1-222 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co. 

Chemical  (G)  Aliphatic  amine: 
aliphatic  nitrile. 

Use/Production.  (S)  Chemical 
intermediate  Prod  rar.ge-  Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  3.400-mg/kg  species  (Rat).  Eye 
irritaticn:  strong  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit) 
Mutagenicity;  negative. 

PB1-223 

Manufacturer  E.I.  Du  Pont  De 
Nemours  &  Co. 

Chemical.  (G)  Aliphatic  diamine. 

Use/Production.  (S)  Monomer  for 
polymer.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxici'v; 
LD50  IXXX)  mg/kg  speries  (Rat)  Skin 
irritation:  strong  species  (Rabbit). 
Mutagenicity:  negative. 

pel -224 

Manufacturer  Confidential. 

Chemical.  (C)  Acid  functional 
polyester  polyurethane. 

Use  Production.  (G)  Ingredient  in  a 
dispersively  used  coating.  Prod,  range: 
2,500-15,000  kg/yT. 

P91-22S 

Manufacturer  Ciba-Ceigy 
Corporation. 

Chemical.  (G)  Tall  oil  fatty  acid 
polyamide. 

Use/Production.  (S)  Hardener.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  >  2.000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg  species  (Rabbit).  Skin  irritation: 
strong  species  (Rabbit). 

P 91-226 

Manufacturer.  Confidential. 
Chemical  (G)  Polyamide  alloy. 
Use/Production.  (G)  Polyamide  alloy. 
Prod,  range;  Confidential. 

P 91-227 

Manufacturer  Confidential. 
Chemical  (G)  Polyamide  alloy. 
Use/Production.  (G)  Polyamide  alloy. 
Prod  range:  Confidential. 

P 91-228 

Importer.  Confidential. 

Chemical.  (S)  1.3-Propanediamine.  A'- 
(3-aminopropyl-A'-dodecyl-. 

Use/Import.  (G)  Industrial  metal 
lubricant/cor.-osion  inhibitor.  Import 
range:  Confidential. 
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r 01-224 

Manufacturer.  Confidential. 

Chemical.  (G)  Isocyanate  terminated 
polyester  polyurethane. 

Use/Production.  (S)  Coalings.  Prod, 
r^nge;  Confidential, 

r 91-330 

Mnnufarturer  Henkel  Corporation. 

Chemical.  (G)  Alkyl  phosphate  salt  or 
alky!  phosphate  amine  salt. 

Use/Production.  (G)  Textile 
processing  aid.  Prod,  rargp; 
Confidential. 

Toxicity  Data.  Acute  ot\\  toxicity: 
LD50  >  5.000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LDiO  >  2,000 
n-,g/kg  species  (Rabbit).  Skin  irritation: 
slight  species  (Rabbi*)- 

P 91-231 

Manufacturer.  Henke!  Corpora'ion. 

Chemical.  (G)  Alkyl  phosphate  sail  or 
c.lkyl  phosphate  amine  salt. 

Use/Productian.  (G)  Textile 
processing  aid.  Prod,  rangf;: 
Confidential. 

Toxicity  Data  Acute  oral  toxicity; 
LD50  >  5.000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg  species  (Rabbit).  Skin  irritation: 
slight  species  (Rabbit). 

P  91-232 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Alkyl  phosphate  salt  or 
alkyl  phosphate  amine  salt. 

Use/Production.  (G)  Textile 
processing  aid.  Prod,  range: 
Confidential. 

Toxicity  Data  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LD50  >  2,000 
mg/kg  species  (Rabbit).  Skin  irritation: 
slight  species  (Rabbit). 

P 91-233 

Manufacturer.  Henkel  Corporation. 

Chemical.  (G)  Alkyl  phosphate  salt  or 
alkyl  phosphate  amine  salt. 

Use/Production.  (G)  Textile 
processing  aid.  Prod,  range: 
Confidential, 

Toxic'y  Data.  Acute  oral  toxicity; 
LD50  >  5.000  mg/kg  species  (Rai). 
Acute  dermal  toxicity:  LD.'^O  >  2,000 
mg/kg  species  (Rabbit).  Skin  irritation: 
plight  species  (Rabbit). 

P 91-234 

Manufacturer  Confidential. 

Chem.ical.  (G)  Polyurethane. 

Use/Production.  (G)  A  polyurethane 
intermediate  for  the  plastic  and  textile 
industry.  Prod,  range:  Confidential. 

P 91-239 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane. 


Use/Production.  (G)  A  polyurethane 
intermediate  for  the  plastic  and  textile 
industry.  Prod,  range:  Confidential. 

P 91-336 

Manufacturer.  Confidential. 

Chemical.  (G)  Oxidized  polymer  of 
formaldyde  and  a  carbomonocyclic  diol. 

Use /Production.  (G)  Component  of  an 
industrial  adhesive.  Prod,  range: 
Confidential. 

P  91-237 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylamine 
carboxtylate. 

Use/ Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 91-239 

Importer.  Confidential. 

Chemical.  (G)  Phenolic  epoxide 
sulfonamide. 

Use/Import.  (G)  Powder  additive. 
Import  range:  10,000-30.000  kg/yr. 

P 91-239 

Importer.  Confidential. 

Chemical.  (G)  2-AlkylphenoxyI-l,4- 
riiamino-3-phenoxy  anthraquinone. 

Use/Import  (G)  Magenta  component 
of  colorant  cassette.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  slight  species  (Rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (Guinea 
Pig). 

P 91-242 

Manufacturer.  Olin  Corporation. 

Chemical.  (G)  Polycarboxylated 
surfactant. 

Use/Production.  (S)  Surfactant- 
general  industrial  cleaning.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
I.D50  >  5.0gm/kg  species  (Rat)  Acute 
dermal  toxicity;  LD50  >  2.0  mg/l  species 
(Rabbit).  Skin  irritation:  slight  species 
(Rabbit).  Static  acute  toxicity:  time  LC50 
96H  3.5.mg/i  species  (BluegiU  Sunfishj. 

P 91-243 

Manufacturer.  Olin  Corporation. 

Chemical.  (G)  Polycarboxylated 
surfactant. 

Use/Production.  (S)  Surfactant- 
general  industrial  cleaning.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  gm/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2.0  mg/l  species 
(Rabbit).  Skin  irritation:  slight  species 
(Rabbit),  Static  acute  toxicity:  time  LC50 
96.H  3,5.mg/l  species  (BluegiU  Sunfish). 

P 91-244 

Manufacturer.  Olin  Corporation. 


Chemical.  (G)  Polycarboxylated 
surfactant. 

Use/Production.  (S)  Surfactant- 
general  industrial  cleaning.  Prod,  range: 
Conndential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  gm/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2.0  mg/l  species 
(Rabbit).  Skin  irritation:  slight  species 
(Rabbit).  Static  acute  toxicity:  time  LC50 
96H  3.5.mg/l  species  (BluegiU  Sunfish). 

P91-24S 

Manufacturer.  Olin  Corporation. 

Chemical.  (G)  Polycarboxylated 
surfactant. 

Use/Production.  (S)  Surfactant- 
general  industrial  cleaning.  Prod,  range: 
Confidential. 

Toxicity  Data.  Arute  oral  toxicity: 
LD50  >  5,0  gm/kg  .species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2.0  mg/l  species 
(Rabbit).  Skin  irrilation:  slight  species 
(Rabbit).  Static  acute  toxicity:  time  LC50 
96H  3.5.mg/l  species  (BluegiU  Sunfish). 

P 91-246 

Manufacturer.  Olin  Corporation. 

Chemical.  (G)  Polycarboxylated 
surfactant. 

Use /Production.  (S)  Surfactant- 
general  industrial  cleaning.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,0  gm/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2.0  mg/l  species 
(Rabbit).  Skin  irritation:  slight  species 
(Rabbit).  Static  acute  toxicity:  tim.e  LC50 
9f\\\  3,5,mg/l  species  (BluegiU  Sunfish). 

P 91-247 

Manufacturer.  Olin  corporation. 

Chemical.  (G)  Pol-carbosylated 
surfactant. 

Use/Production.  (5)  Surfactant- 
general  industrial  cleaning.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  gm/kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2  0  mg/l  species 
(Rabbit).  Sk^n  irritation:  slight  species 
(Rabbit).  Static  acute  toxicity;  time  LC50 
96H  3.5.mg/l  species  (Bluegili  Sunfish). 

P 91-248 

Manufacturer.  Olin  Corporation. 

Chemical.  (G)  Polycarboxylated 
surfactant. 

Use /Production.  (S)  Surfactant- 
general  industrial  cleaning.  Prod,  rar^ge: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  0  grr  /kg  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2.0  mg/l  species 
(Rabbit).  Skin  irritation;  slight  species 
(Rabbit).  Static  acute  toxicity:  time  LC50 
96H  3.5.mg/l  species  (BluegiU  Sunfish). 
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P 91-249 

Importer.  Hoechst  Celanese 
Corooration. 

C'-'f-mical.  (G)  Disubstituted 
thicphenecarbonitrile. 

hsr /Import.  (S)  Disperse  dye  for 
polyester  dyeing.  Import  range;  1,000- 
2,000  kg/yr. 

P  91-250 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Disubstituted 
thiophenecarbonitrile. 

Use/Import.  (S)  Disperse  dye  for 
polyester  dyeing.  Import  range:  1,000- 
2.000  kg/yr, 

P 91-251 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted  diamine 
anthraquinone. 

Use/Import.  (S)  Disperse  dye  for 
dyeing  polyester.  Import  range:  1,000- 
2,'000  kg/yr. 

Toxicity  Data.  Mutagenicity:  positive. 

P 91-252 

Importer.  Hoechst  Celanese 
Corporation, 

Chemical.  (G)  (Substituted  indene 
carboxylic  acid  ester)  substituted 
quinoine. 

Use/Import.  (S)  Dyestuff  for  polyester 
dyeing.  Import  range:  1,000-2,000  kg/yr, 

P 91-253 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  (Substituted  indene 
carboxylic  acid  ester)  substituted 
quinoine. 

Use/Import.  (S)  Dyestuff  for  polyester 
dyeing.  Import  range:  1,000-2,000  kg/yr. 

P 91-254 

Importer.  E.I.  Du  Pont  De  Nemours  & 
Co.  Inc. 

Chemical.  (G)  Epoxy  siloxane 
copolymer. 

Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P 91-255 

Manufacturer  Confidential. 

Chemical.  (G)  Phosphatide  derivative. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 91-256 

Manufacturer.  Champion 
Technologies,  Inc. 

Chemical.  (G)  2-Propenoic  acid  Cl&- 
C44  esters,  polymerized. 

Use/Production.  (S)  Corrosion 
inhibitor  for  oil  and  gas  production  pipe 
lines.  Prod,  range:  Confidential. 


P 91-257 

Importer  Bostik,  Inc. 

Chemical.  (G)  Waterbome 
polyurethane. 

Use/Import.  (G)  Open  nondispersive 
use.  Import  range;  Confidential. 

P 91-258 

Importer  Marubeni  America 
Corporation. 

Chemical.  (G)  Ethylene  acrylate 
copolymer, 

Use/Import.  (G)  Cross-linkable  plastic 
resin  for  use  of  wire  and  cable 
compounds  and  foamed  film  or  sheet. 
Import  range:  Confidential. 

P 91-299 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  functional 
acrylic  polymer  salt. 

Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P 91-260 

Manufacturer  Confidential. 
Chemical.  (G)  Amine  functional  epoxy 


sa 


It. 


11. 

Use/Production.  (S)  Coating.  Prod, 
range;  Confidential. 

P 91-262 

Manufacturer.  Confidential. 

Chemical.  (G)  Carboxy  functional 
polyester  salted  by  amine. 

Use/Production.  (S)  Spray  applied 
coatings.  Prod,  range:  Confidential, 

P 91-263 

Manufacturer  Confidential. 

Chpmicol.  (G)  Phosohonic  acid  ester 
of  aromatic  epoxy. 

Use/Production.  (G)  Dispersively  used 
coaling,  pretrealmcnl  solution.  Prod, 
range:  10,00-24,000  kg/yr. 

P 91-264 

Manufacturer.  Confidential. 

Chemical.  (G)  Phosphonic  acid  ester 
of  aromatic  epoxy, 

Use/Production.  (G)  Dispersively  used 
coaling,  pretreatment  solution.  Prod, 
range:  10,00-24,000  kg/yr, 

P 91-265 

Manufacturer.  Confidential. 

Chemical.  (G)  Phosphonic  acid  ester 
of  aromatic  epoxy. 

Use/Production.  (G)  Dispersively  used 
coating,  pretreatment  solution.  Prod, 
range:  10,00-24,000  kg/yr. 

P 91-266 

Manufacturer  Confidential. 

Chemical.  (G)  Phosphonic  acid  ester 
of  aromatic  eopxy, 

Use/Production.  (G)  Dispersively  used 
coating,  pretreatment  solution.  Prod, 
range:  10,00-24,000  kg/yr. 


P 91-267 

Manufacturer.  Confidential. 

Chemical.  (G)  Phosphonic  acid  ester 
of  aromatic  epoxy, 

Use/Production.  (G)  Dispersively  used 
coating,  pretreatment  solution.  Prod. 
ran^e:  10,00-24,000  kg/yr, 

P 91-268 

Manufacturer  Confidential, 
Chemical.  [G]  Phosphonic  acid  ester 

of  aromatic  epoxy, 

L'se ''Production.  (G)  Dispersively  used 

coa'.ing,  pretreatment  solution.  Prod, 

range:  10,00-24,000  kg/yr. 

P  61-270 

Manufacturer  Amoco  Performance 
Products. 

Chemical.  (G)  Rubber  modified  poly 
phthalamide. 

Use 'Production.  (S)  Manufacture  of 
plastic  articles.  Prod,  range; 
Confidential. 

P 91-271 

Importer  Confidential. 

Chemical.  [G]  Acrjlale/styrene 
polymer  containing  carboxylic  groups, 

Use/Import.  (S)  Paint  binder.  Import 
range:  Confidential. 

P 91-272 

Manufacturer  Chem  Rex,  Inc. 

Chemical.  (G)  Functionalized  acrylic 
copolymer. 

Use/Production.  (S)  Component  of 
waterproof  coating.  Prod,  range:  30,000- 
50,000  kg/yr. 

P 91-273 

Importer  Confidential. 

Chemical.  (G)  Styrene-acrylate- 
methacrylate  copolymer. 

Use/Import.  (S)  Polymer  dispersion. 
Import  range:  Confidential. 

P 91-274 

Manufacturer  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc, 

Chemical.  [G]  Waterbome  poly 
acrylourethane. 

Use 'Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 91-279 

importer.  Confidential. 

Chemical.  (G)  Saturated  polyester 
resin. 

Use/Import.  (G)  Saturated  polyester 
resin.  Import  range;  Confidential. 

P 61-276 

Manufacturer.  Confidential, 
Chemical.  (G)  Polyacrylate  elastomer, 
Use/Production.  (SI  Heat  and  oil 
resistant  for  automobile  hose  and  rubber 
oil  seals.  Prod  range;  Confidential, 
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Importer.  Zeon  Chemicals  U.SJ\..  Inc. 

Chemical.  (G)  Polyacrylate  elastomer. 

Use/Import.  (S)  Heat  and  oil  resistant 
for  automobile  hose  and  rubber  oil 
seals.  Prod,  range:  Confidential. 

*  »i-a7B 

Importer.  Zeon  Chemicals  U.S.A..  Inc. 

Chemical.  (G)  Polyacrylate  elastomer. 

Use/Import.  (S)  Heat  and  oil  resistant 
for  automobile  hose  and  rubber  oil 
seals.  Prod,  range:  Confidential. 

P»1-17t 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyisocyanate  poly 
additiom  product  B. 

Use /Production.  (G)  Urethane 
polymer.  Prod,  range:  Confidential. 

P9i-aso 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  butadiene 
polymer  salt. 

Use /Production.  (S)  Pigment  binder. 
Prod,  range:  Confidential. 

pai-ati 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  butadiene 
polymer  salt. 

Use /Production.  (S)  Pigment  binder. 
Prod,  range:  Confidential. 

F»1-aS2 

Manufacturer  Confidential. 

Chemical.  (G)  Anhydride  functional 
acrylic. 

Use/Production.  (G]  Paint.  Prod. 
r  tnge:  Confidential. 

P  ai-2S3 

Manufacturer  Confidential. 

Chemical  (G)  Polyurethane. 

Use/Production.  (G)  Polyurethane 
intermediate  for  the  plastic  and  textile 
industry.  Prod,  range:  Confidential. 

P«1-2M 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane  salts. 

Use/Production.  (G)  Polyurethane 
intermediate  for  the  plastic  and  textile 
industry.  Prod,  range:  Confidential. 

P9i-a«s 

Importer.  Confidential. 

Chemical.  (G)  Carboxylated  epoxy 
cresol  novoldk  acrylate. 

Use/Import  (G)  Component  of  surface 
coating.  Import  range:  Confidential. 

p»i-a8« 

Manufacturer  Henkel  Corporation. 

Chemical.  (S)  Pentaerythritol  mixed 
esters  of  isopentanoic  acid,  caprylic  and 
capric  acids. 

Use/Production.  (S)  Lubricant 
basestock  for  aircraft  turbine  oils.  Prod, 
range:  5.000-80,000  kg/yr. 


P 91-287 

Manufacturer  Henkel  Corporation. 

Chemical.  (S)  Pentaery  mixed  esters 
of  isopentanoic  acid,  caprylic  and  capric 
acids. 

Use/Production.  (S)  Lubricant 
basestock  for  aircraft  turbine  oils.  Prod, 
range:  5,000-80,000  kg/yr. 

P 91-288 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkoxylated  dialky- 
diethyiene  triamine,  alkyl  sulfate  salt. 

Use /Production.  (G)  Softening  of 
cellulose.  Prod,  range:  1,500-45,000  kg/ 

P 91-289 

Importer.  Henkel  Corporation. 

Chemical.  (G)  Alpha  tic  polyesterJoil. 

Use/Import.  (S)  Adhesives,  elastomer 
and  coatings,  resins,  foams.  Import 
range:  Confidential. 

P 91-290 

Manufacturer.  Engerhard  Corporation. 

Chemical.  (S)  Alkali  or  clkaline  earth 
containing  hydrous  titanogilicate  gel. 

Use/Production.  (S)  Removal  of  trace 
a.inounts  of  lead  from  potable  water. 
Prod,  range:  Confidential. 

P 91-291 

Manufacturer  Confidential. 

Chemical.  (G)  Calcium 
alkylbenzenesulfonate. 

Use/Production.  [G]  Intermediate 
consumed  in  the  production  of  a  petro- 
leum additive.  Prod,  range:  Confidential. 

P 91-292 

Manufacturer.  Basf  Corporation. 

Chemical.  (G)  Casein,  alkylamine 
compound. 

Use/Production.  (S)  Leather  finishing. 
Prod,  range:  Confidential. 

P 91-293 

Manufacturer  Basf  Coporation. 

Chemical  (G)  Modified  rosin, 
aluminium  salt. 

Use/Production.  (G)  Pigment  modifier. 
Prod,  range;  Confidnetial. 

P 91-294 

Importer.  Basf  Corporation. 
Chemical.  (G)  Benzeneamine.N-ethyl- 
A'-{9-jb3tituted  ar>'l)-4-(phenyazo). 

P  91-299 

Manufacturer.  Confidential. 

Chemical.  [G]  Amine  salt  of  modified 
epoxy  resin. 

Use/Production.  (G)  Container 
coatings.  Prod,  range:  confidential. 

P 91-298 

Manufacturer.  Confidential. 
Chemical.  (G)  Amine  salt  of  acrylic 
polymer. 


Use/Production.  (G)  Container 
coatings.  Prod,  range:  Confidential. 

P 91-297 

Manufacturer  Confidential. 

Chemical  (G)  Amine  salt  of  acrylic 
polymer. 

Use/Production.  (G)  Container 
coatings.  Prod,  range;  Confidential. 

P  91-298 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  acrylic 
polymer. 

Use/Production.  (G)  Container 
coatings.  Prod,  range:  Confidential. 

P  91-299 

Manufacturer  Confidential. 

Chemical.  (G)  Amine  salt  of  acrylic 
polymer. 

Use/Production.  (G)  Container 
coatings.  Prod.  rr.nge:  Confidential. 

P 91-300 

Manufacturer  Confidential. 

Chemical.  [G]  Amine  salt  of  acrylic 
polymer. 

Use/Production.  (G)  Container 
coatings.  Prod,  range:  Confidential. 

P  91-301 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  salt  of  acrylic 
polymer. 

Use/Production.  (G)  Container 
coatings.  Prod,  range:  Confidential. 

Dated:  January  8.  1991. 
Steve  Newburg-Rinn 

Acting  Director,  Informclion  Management 
Division.  Office  of  Toxic  Substances. 

(FR  Doc.  91-1049,  Filed  1-15-91:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  en  Advanced 
Television  Systems  Subcommittee 

The  12th  meeting  of  the  Systems 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  held  at  10  a.m.  on 
February  21, 1991,  in  room  856  at  the 
FCC's  offices  at  1919  M  Street  NW.. 
Washington,  DC. 

The  agenda  for  the  meeting  is: 

1.  Introductory  Remarks 

2.  Approval  of  Agenda 

3.  Approval  of  Minutes  from  November 
6, 1990  Meeting 

4.  Status  of  Open  Action  Items  from  the 
Previous  Meeting 

5.  Report  on  Mr.  Wiley's  Meeting  with 
the  System  Proponents 

6.  Discussion  of  4th  Interim  Report 
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7.  Report  on  Subjective  Test  Materials 
8  Repwrt  by  Working  Paxty  1  (Sy»tam 
Analysis) 

9.  Report  by  Working  Party  2  {System 
Evaluation  and  Testing) 

A.  Report  on  Field  Test  Procedures 
Plans 

B.  Report  from  the  Laboratories 

10.  Report  by  Working  Party  3 
fEconomic  Assessment) 

1 1 .  Report  by  Working  Party  4  (System 
Standard) 

VL  Open  Discussion 
13.  Next  Meeting 

All  interested  parties  are  invited  io 
attend.  Tl'ose  interested  may  also 
submit  written  statements  at  the 
meeting  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Cominittee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  addressed  to  Dr.  Irwin  Dorroa 
at  (201)  740-3200  or  Alan  Stillwell  at 
(202)  632-7060. 

Federal  Cornmunications  Commission. 
Donna  FL  Searcy, 
Secretary. 
\VK  Doc.  91-1002  Filed  1-15-W:  ft45  am) 

Bll-UNO  CODE  6T12-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Atabama;  Ma)OT  Disastef  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alabama 
(FEMA-890-DR),  dated  January  4. 1991. 
and  related  determinations. 
DATES:  January  4, 1991. 
FOR  FUfrfMEW  INFORMATION  COIfrACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Program,  Federal  Emergency 
Management  Agency,  Washington,  EKD 
20472,  (202)  648-3614. 
NOTICE:  Notice  is  hereby  givon  that,  in  a 
letter  dated  January  4. 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Public  Law  93-28a  as  amended  by 
Public  Law  100-707).  as  follows: 

I  have  delermined  that  the  damage  in 
certain  areas  of  the  State  of  Alabama, 
resultirrg  from  severe  storm*  and  Ocodirg 
beginning  cm  December  21. 199P,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  ma}or  disaster  declaration  under  the  Robert 
T.  Stafford  Ehsaster  Relief  and  Emergency 
Assistance  Ac:t  f"lhe  Stafford  Act"].  L 


therefore,  cieclare  that  such  a  Bwior  disaster 
exists  in  the  State  of  Aiabiuna. 

In  order  to  provide  Federal  astiatance.  you 
ere  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amonntg 
as  you  find  necessary  for  Federal  disaster 
a°si8taoce  and  adminntrativt  expenses. 

You  are  authorized  to  provide  Indivtdval 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assi»taDce  be 
supplementaL  any  Federal  hmds  provided 
u uder  the  Stafford  Act  for  Public  Assistaace 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  fof  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Pubhc  Facility  and  Pubhc  Housing 
Assistance,  shall  be  for  a  period  iwt  to 
exceed  six  months  after  the  date  of  this 
declaraticm. 

Notice  is  hereby  given  that  pwrsuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12143, 1 
hereby  appoint  Melvin  Schneider  of  the 
Federal  Emergency  Management 
AgeiKy  to  act  as  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  Alabama  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Colbert,  Cullman.  Franklin. 
Lauderdale.  Lawrer»ce,  Madison.  Manoo. 
Morgan,  and  Winston  for  Individual 
Assistance  and  Public  Assistance;  and 
Jackson  Cotinty  for  Individual  .Aswistance 
only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.516,  Disaster  Assiitance) 
Wallace  E.  Stickney, 

Director.  Fedesal  Emergency  .^fana^ment 
Agency. 
[FR  Doc.  91-057  Filed  1-15-91:  8;45  amj 

BILLING  COOC  (TN-ar-M 


Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

[FEMA-«91-DR]  | 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  majcr  disaster  for  the  Stale  of 
Indiana  (FEMA-891-DR),  dated  January 
5, 1991,  and  related  determinations. 
DATES:  January  5, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3614. 


NOTICE:  The  irotice  of  •  ma)ar  dinsto- 
for  the  State  of  Indiana,  dated  Janusry  6. 
1991.  is  hereby  amended  to  include  the 
following  areas  aaKHig  those  areas 
determined  to  have  been  adverse^ 
effected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  erf  January  S,  1991: 

The  counties  of  Bartholomew.  CwTtttl 
Delaware.  Madnon,  aod  Morgan  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Auistance  No, 
83.516,  DiMSter  Assistance) 
Grant  C  Petotson, 

Associate  Director,  Suite  and  Local  Programs 
and  Support,  Federal  Emergency 
Manaf;er7ient  Agency 
[FH  Doc.  ffl-958  Filed  1-15-ffl.  9:45  am] 

WLlMe  OOOC  (71«-(»-M 

Indiana;  AflMndment  to  Notic*  of » 
UUtor  Disaster  Declaration 

IFEMANY-Oni 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTKMr  ^iobce. 

SUMHUkRV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Irwiiana  (FEMA  891-I»),  dated  January 
5. 1991,  and  related  delerminatiorM. 
DATES:  January  7. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  EHsaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.(202)646-3614. 
NOTICE:  The  notice  of  a  mujor  ehsaster 
for  the  State  of  Indiana,  dated  January  5, 
1991.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
dotermined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5, 19&1: 

The  counhes  of  Altea  Brown,  Dearborn. 
Dc  catuT.  Fayette,  Franitlin.  Greene,  Jolmson, 
Noble.  Owen.  Parke.  Ruah,  Sheiby  and 
Tippecanoe  for  Individual  Ass'.slanca 
(Catalog  ol  Federal  DoniesUc  A»».slant«  No. 
8X516,  Disaster  Assistance) 
Grant  C  Peterson, 

Asaocicle  Director.  Federal  Emergency 
Management  Agency. 
\VR  Doc  91-959  Filed  1-15-91.  8:45  &m\ 

BILLINQ  COOE  S71S-03-I1 

[FEMA-891-DR1 

Indiana;  Ua^ct  Disastef  and  Related 
Determinationt 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 
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summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Indiana  (FEMA- 
891-DR),  dated  January  5. 1991.  and 
related  determinations. 

DATES:  lanuary  5. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 

NOTtCC:  Notice  Is  hereby  given  that,  in  a 
letter  dated  January  5, 1991.  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Stale  of  Indiana,  resulting 
ft^m  severe  »torm»  and  flooding  beginning  on 
December  28, 1990,  is  of  sufficient  seventy 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  ("the  Stafford  Act").  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Indiana. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  provided  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Phil  Zaferopulos  of  the 
Federal  Emergency  Management 
Agenc>  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Indiana  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Clinton.  Grant,  Hamilton, 
Howard.  Marion,  and  Montgomery  for 
Individual  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 

83  516.  Disaster  Assistance) 

Wallace  E.  Stickney, 

Director.  Federal  Emergency  Management 

Agency. 

(FR  Doc.  91-960  Filed  1-15-91:  8:45  am] 

BiujNO  cooc  snt-oa-M 


[FEMA-«88-0Rl 

Mississippi;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice, ^^ 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  (FEMA-888-DR),  dated 
January  3, 1991,  and  related 
determinations. 
DATES:  January  8, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
notice:  The  notice  of  a  major  disaster 
for  the  State  of  Mississippi,  dated 
January  3, 1991,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January  3. 
1991; 

The  counties  of  Clay  and  Monroe  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Grant  C  Peterson, 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-954  Filed  1-15-91;  8:45  am) 
nujMa  cooc  (7i»-2i-m 


(FEMA-e89-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-889-DR),  dated 
January  4. 1991,  and  related 
determinations. 
dates:  Januarj-  4.  1991 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 


Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee,  dated 
January  4. 1991,  is  hereby  amended  to 
add  Public  Assistance  and  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4, 1991: 

Grundy  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Grant  C.  Peterson, 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-956  Filed  1-1.5-91;  8:45  am) 

BILUMQ  COOC  S71*-02-M 

Tennessee;  Notice  of  Major  Disaster 
and  Related  Determinations 

[FEMA-889-OR] 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-889-DR),  dated  January  4, 1991. 
and  related  determinations. 
DATES:  January  4, 1991. 
FOR  ^RTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3614. 
NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  January  4, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  In 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms  and  flooding 
beginning  on  December  19, 1990,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  provided  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
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that  Federal  assistance  be  sjpplemen'al  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  hmited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Noticn  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Elmergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Paul  E.  Hall  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  6[fr:i!c;d  adversely  by  this  declared 
major  disaster. 

The  counties  of  Dyer,  Franklin.  Gibson, 
Lincoln,  Marion,  Obion,  and  F.hea  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistances.) 
Wallace  E.  Sttckney, 

Director,  Federal  Emergency  Ktanagement 
Agency. 
[FR  Doc.  91-«55  Filed  1-15-91;  8:45  am] 

GILUNO  COOC  S71«-3V-M 


Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

[FEMA-W9-0R) 

AGENCY:  Federal  Emergency 
Management  Agency, 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-8e9-DR).  dated 
January  4, 1991,  and  related 
determinations. 

dates:  January  8, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Neva  K.  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3G14. 

NOTICE:  The  Dobce  of  a  major  disaster 
for  the  State  of  Tennessee,  dated 
January  4. 1991,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  bis  declaration  of  January  4, 
199" 

hardin  County  for  Indrvidual  Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.519,  Disaster  Assistance) 
Grant  C.  Peterson, 

As.iociate  Director,  State  and IjjcoI Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
[FR  Doc  91-961  Filed  1-15-91.  845  am) 

BIUJNG  CODE  e71S-C2-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Port  of  Oakland/ 
Hapag  Uoyd  A.G.,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  in"?pect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  llOO  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  comments  an  each  agreement  to 
the  Secretary,  Federal  Maritime 
Ccmmiffsion,  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  m  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  5  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200312-002. 

Title:  The  Port  of  Oakland/Hapag 
Lloyd  A.G.,  Compagnie  Generale 
Maritime,  Atlantic  Container  Line  AB 
Terminal  Agreement. 

Parties: 

The  Port  of  Oakland  Port) 

Hapag  Lloyd  A.G. 

Compagnie  Generale  Maritime 

Atlantic  Container  Line  AB. 

Synopsis:  The  Agreement  amends  the 
parties'  basic  agreement  to  delete  Sea- 
Land  Service.  Inc.  and  P  &  O  Containers 
Limited,  as  joint  users  of  the  Port's 
Charles  P.  Howard  Terminal  under  the 
agreement. 

Agreement  No.:  224-010759-001. 

Title:  Puerto  Rico  Ports  Authority/ 
Crowley  Towing  and  Transportation 
Company  Terminal  Agreement. 

Parties: 

Puerto  Rico  Ports  Authority 

Crowley  Towing  Transportation 
Company  (CTTC). 

Synopsis:  The  Agreement  amends  the 
basic  agreement  to  provide  CTTC  the 
temporary  use  of  500  square  feet  of 
dockage  area  at  the  Pan  American  Dock. 
(Isla  Grande  Dock).  San  Juan.  Puerto 
Rico. 

Dated:  January  10, 1991. 


By  Order  of  the  Federal  Maritime 
Commiss.oa. 
Joseph  C.  Polkuig. 
Secretary. 
[FR  Doc.  91-1016  Filed  1-15-61,  8;4S  am] 

BILLING  COOC  t730-01-« 


FEDEFUL  RESERVE  SYSTEM 
AgerKy  Form  Unoer  Review 

(anuary  10, 1991. 

BACKGROUW>:  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collection(s)  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.9  (OMB 
Regulabons  or  Controlling  Paperwork 
Darden  on  the  Public) 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reser>'e  Board  Clearance 
Officer— Frederick  J.  Scluoeder— 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington  DC. 
20551  (202-4&2-3829). 
OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  room  3208,  Washington.  DC 
20503  (202-395-7340). 
Final  approval  under  OMB  delegated 
authority  of  the  extension,  without 
revision,  of  the  folhwmg  report 

Report  title:  Quarterly  and  Annual 
Reports  of  Repurchase  Agreements  on 
U.S.  Government  and  Federal  Agency 
Securities  with  Specified  Holders. 

Agency  form  natnber:  FR  2090a,  FR 
2090q. 

OMB  Docket  number.  7100  2090a.  FR 
2090q. 
Frequency:  Annually  and  quarterly. 
Reporters:  Commcrical  banks.  S&Ls. 
MSBs.  FSBs  and  U.S.  agencies  and 
branches  of  foreign  banks. 
Annual  reporting  hours.  2221. 
Estimated  averctge  hours  per 
response:  05. 
Number  of  respondents:  2640. 
Small  businesses  are  net  affected: 
General  description  of  report  This 
information  collection  is  voluntary  (12 
U.S.C.  248(8)  and  3:05(b)l  end  is  given 
confidential  treatment  [5  U.S.C. 
552(b)(4)). 

These  reports  provide  data  on 
wholesale  overnight  RPs,  wholesale 
term  RPs.  and  retail  RPs  which  are  used 
in  the  computation  of  the  repurchase 
agreement  (RP)  component  of  the 
monetary  aggregates 
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Final  approval  under  0MB  delegated 
authority  of  the  extension,  with 
revisions,  of  the  following  report: 

Report  title;  Weekly  Report  of  Assets 
and  Liabilities  for  Large  Banks  and 
Weekly  Report  of  Selected  Assets. 

Agency  form  number  FR  2416  and 
2644,  respectively. 

OMB  Docket  number  7100-0075 

Frequency:  Weekly. 

Reporters:  U.S.  commercial  banks. 

Annual  reporting  hours:  47,975. 

Estimated  average  hours  per 
response:  2.3  (FR  2418),  0.5  (FR  2644). 

Number  of  respondents:  162  (FR  2416). 
1.100  (FR  2844) 

Small  businesses  are  not  affected. 

General  Description  of  Report-  This 
information  collection  is  authorized  by 
law  (12  U.S.C.  225(A).  and  248(A))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(B)(4)  and  (8)). 

These  reports  provide  basic  data  from 
U.S.  commercial  banks  for  estimating 
bank  credit  and  nondeposit  funds  and 
for  analyzing  banking  and  monetary 
developments.  The  proposed  revisions 
affect  the  FR  2416  report,  including 
minimal  changes  to  the  current  reporting 
panel.  The  proposal  includes  the 
elimination  of  two  data  item  previously 
required  on  the  FR  2416  (Memorandum 
items  2  and  3  on  nontrasaction  savings 
deposits  and  Treasury  securities 
holdings).  The  proposal  also  adds  an 
item,  Memorandum  item  4,  "Loans 
deHned  as  highly  leveraged  transactions 
to  commercial  and  industrial  firms 
(nonfinancial)  domiciled  in  the  U.S." 
This  item,  which  is  to  be  reported 
beginning  April  3. 1991.  is  needed  to 
prevent  distortion  in  the  analysis  of 
business  borrowing. 

Final  approval  under  OMB  delegated 
authority  of  the  discontinuance  of  the 

I  lowing  report: 
.eport  title:  Ownership  of  Demand 
Deposit  Accounts  of  Individuals. 
Partnerships,  and  Corporation. 

Agency  form  number  FR  2591 . 

OMB  Docket  number  7100-0082. 

Frequency:  Quarterly. 

Reporters:  Commercial  banks. 

Annual  reporting  hours:  763. 

Estimated  average  hours  per 
response:  1 .23. 

Number  of  respondents:  155. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S  C.  248(a)  and  (i))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

This  report  collects  data  from  a 
sample  of  155  commercial  banks  on 
demand  deposit  balances  held  by 
individuals,  partnerships,  and 
corporations  (IPC).  The  data  are 


reported  for  five  ownership  categories  of 
the  IPC  customer  group:  U.S.  financial 
businesses,  U.S.  nonfinancial 
businesses,  U.S.  individuals,  foreign 
holders,  and  all  other.  The  sample  data 
are  used  by  the  Federal  Reserve  to 
construct  estimates  of  IPC  demand 
deposits  held  by  the  five  ownership 
categories  at  all  "weekly  reporting" 
banks  (banks  that  file  the  FR  2416. 
Weekly  Report  of  Assets  and  Liabilities 
for  Large  Banks)  and  at  all  insured 
commercial  banks. 

Because  of  the  very  small  sample  size, 
the  standard  errors  of  the  share 
estimates  for  all  commercial  banks  are 
so  large  that  quarter-to-quarter  changes 
in  ownership  are  no  longer  statistically 
meaningful.  However,  given  the  cost  of 
reporting  DDOS  data,  it  is  unlikely  that 
the  panel  could  be  enlarged  appreciably. 
Indeed,  the  burden  of  reporting  on 
current  respondents  is  heavy.  At  the 
same  time,  the  use  of  DDOS  data  by  the 
Federal  Reserve  has  waned  in  recent 
years.  In  light  of  these  factors,  the 
Federal  Reserve  proposes  that  the 
survey  be  discontinued. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  10. 1991. 
WUUam  W.  Wilet. 
Secretary  of  the  Board. 
|FR  Doc.  91-1015  Filed  1-15-91:  8:45  am] 

BtLUNO  CODC  U10-01-4I 


North  Fork  Bancorporation,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
5, 1991. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045; 

1.  North  Fork  Bancorporation,  Inc., 
Mattituck,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of 
Eastchester  Financial  Corp.,  White 
Plains.  New  York,  and  thereby  indirectly 
acquire  Eastchester  Savings  Bank. 
White  Plains.  New  York. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue.  Kansas  City, 
Missouri  64198; 

1.  Routt  County  National  Bank 
Corporation,  Steamboat  Springs. 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Steamboat  Springs,  Colorado. 

Board  of  Governors  of  the  Federal  Reserv'e 
System.  lanuary  10, 1991. 
leonifer  ].  )ohoson. 
Associate  Secretary  of  the  Board. 
(KR  Doc.  91-1012  Filed  1-15-91;  8:45  am) 

BtLLIMO  COOC  U1(M)1-N 

Juel  Wood  Spiers,  Jr.;  Change  in  Banl( 
Control  Notice;  Acquisition  of  Shares 
of  Banics  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  )anuary  30, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Adanta,  Georgia 
30303: 

1.  fuel  Wood  Spiers,  Jr.  Picayune, 
Mississippi;  trustee  for  First  National 
Corporation  of  Picayune  Employee 
Stock  Ownership  Stock  Bonus  Plan  and 
Trust,  Picayune,  Mississippi,  to  acquire 
an  additional  4.6  percent  of  the  voting 
shares  of  First  National  Corporation  of 
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Picayune,  Picayune,  Mississippi,  for  a 
total  of  17.5  percent,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Picayune,  Picayune,  Mississippi. 

Board  of  Governors  of  the  Fedeml  Reserve 
System.  January  10. 1991. 
Jennifer ).  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-1013  Filed  1-15-91;  8:45  am) 

BILUNO  CODE  S210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  90M-0437] 

Datascope  Corp.;  Premarket  Approval 
of  the  Micross^^  PTCA  Dilation 
Catheter 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice^ ^^^^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Datascope  Corp..  Oakland,  N).  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Micross™  PTCA  Dilation  Catheter. 
After  reviewing  the  recommendation  of 
the  Circulatory  System  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  26, 
1990.  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  February  15, 1991. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  room  4-62. 
5600  Fishers  Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 
Brad  C.  Astor,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301^27-1197, 
SUPPt^MENTARY  INFORMATION:  On  July 
18, 1988.  Datascope  Corp,,  Oakland.  NJ 
07436,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Micross™  PTCA  Dilation  Catheter. 
The  device  is  indicated  for  precutaneous 
transluminal  coronary  angioplasty  of  the 
coronary  vasculature  for  patients  who 
are  judged  to:  (1)  Be  acceptable 
candidates  for  coronary  artery  bypass 
graft  surgery;  (2)  have  single  or 
multivessel  atherosclerotic  lesions 
which  are  concentric,  discrete,  subtotal, 
noncalcific  and  acceptable  to  dilation 
with  a  catheter;  and  [3]  have  undergone 


previous  aorto-coronary  bypass  surgery 
with  a  recurrence  of  symptoms  and  the 
progression  of  disease  in  the  coronary 
artery  or  stenosis  and  closure  of  the 
grafts. 

On  April  24, 1989,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
September  26, 1990.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Brad  C.  Astor  (HFZ- 
450).  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
350e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  apphcation  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for  ^^ 

reconsideration  under  §  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  February  15, 1991,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  infoiTnation, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h)  (21  U.S.C.  360e(d].  360j(hl)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5,10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  January  8, 1991. 
Elizabeth  D.  Jacobson. 

Acung  Director.  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  91-1028  Filed  1-15-91;  8:45  am) 

BIUJNG  CODE  41(0-01-11 


Health  Care  Rnancing  Administration 

Medicare  and  Medicaid  Programs; 
Meeting  of  the  Advisory  Council  on 
Social  Security 


AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  hearing  of 
the  Advisory  Council  on  Social  Security. 

DATES:  The  hearing  will  be  open  to  the 
public  on  January  31, 1990  from  10  a.m. 
to  7:30  p.m. 

ADDRESSES:  Foulton  County 
Government  Center.  Assembly  Hall.  141 
Pryor  St.  SW.,  Atlanta,  Georgia  30303. 

FOR  FURTHER  INFORMATION  CONTACT. 

0:ga  Nelson,  Administrative  Officer. 
Advisory  Council  on  Social  Security, 
room  638  G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 
SW..  Washington.  DC  20201,  202-245- 
0217. 

SUPPLEMENTARY  INFORMATION: 

1.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every 
four  years.  The  Council  examines  issues 
affecting  the  Social  Security  retirement, 
disability,  and  survivors  insurance 
programs,  as  well  as  the  Medicare  and 
Medicaid  programs,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 
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•  The  adequacy  of  the  Medicare 
program  to  meet  the  health  and  long- 
term  care  needs  of  our  aged  and 
disabled  populations,  the  impact  on 
Medicaid  of  the  current  financing 
structure  for  long-term  care,  and  the 
need  for  more  stable  health  care 
financing  for  the  aged,  the  disabled, 
the  poor,  and  tht-  uninsured; 

•  Major  Old-Age,  Su.'-vivors.  and 
Disability  Insurance  (OASDI) 
financing  issues,  including  the  long- 
ranjjfi  financial  status  of  the  program, 
relationship  of  OASDI  income  and 
outgo  to  budget-deficit  reduction 
efforts  under  the  Balanced  Budge'  and 
Emergency  Deficit  Control  Act  of  1985. 
and  projected  buildups  in  the  OASDI 
trust  funds;  and 

•  Broad  policy  issues  in  Social  Security, 
such  as  the  role  of  Social  Security  in 
overall  U.S.  retirement  income  policy. 
The  Council  is  composed  of  12 

members:  G.  Lawrence  Atkins,  Robert 
M.  Ball,  Philip  Briggs,  Lonnie  R.  Bristow, 
Theodore  Cooper,  |ohn  T.  Dunlop,  Karen 
Ignagni,  [ames  R.  |ones,  Paul  O'Neill, 
A.L.  "Pete'"  Singleton,  John  I-  Sweeney, 
and  Don  C.  Wegmiller.  The  chairperson 
is  Deborah  Steelman. 

The  Council  is  to  report  to  the 
Secretary  and  Congress  by  Spring  1991. 

11.  Agenda 

The  Council  will  hear  testimony  on 
the  interim  report  on  Social  Security  and 
its  relationship  to  the  Federal  budget; 
other  aspects  of  the  social  security 
programs;  and  issues  and  options 
related  to  health  care  financing  reforms; 
including  long  term  care. 

The  agenda  items  are  subject  to 
change  as  priorities  dictate. 

(Catalog  of  Federal  Domesrtc  Assistance 
l>rogratM  Nug.  13.714  Medical  A»8i8tance 
P*rograra;  13.733  Medicare-Hospital  Insurance; 
13.774  Medicare-Supplementary  Medical 
Insurance  13.802.  Social  Secunty-Disability 
Insurance;  13JJ03  Social  Security-Retirement 
Insurance  13.805  Social  Security-Survivor  » 
Insurance) 

Dated.  December  31.  1990. 
Ann  D.  LaBelle.  O.D.S.. 
E\tK-'jtive  Director,  Advisory  Council  on 
Social  St'cunty. 
[FR  Doc.  ffl-1160  Filed  1-15-91;  8;45  am] 

IMU.INQ  COOC  4120-01-M 


Health  Resources  and  Services 
Administration 

Notice  of  FHing  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92^163,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 


Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress; 
National  Advisory  Council  on  Migrant 
Health. 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026,  Thomas 
Jefferson  Builxiing.  Second  Street  and 
Independence  Avenue  SE.,  Washington. 
DC,  or  weekdays  between  9  a.m.  and 
4;30  p.m.  at  the  Department  of  Health 
and  Human  Services,  Department 
Library,  HHS  North  Building,  room  G- 
619,  330  Independence  Avenue  SW., 
Washington.  DC  telephone  (202)  619- 
0791.  Copies  may  be  obtained  from;  Mr. 
Jack  Egan.  Executive  Secretary. 
National  Advisory  Council  on  Migrant 
Health,  room  7A-S5.  Parklawn  Building, 
5600  Fishers  Lane,  Rockville.  Maryland 
20857.  Telephone  (301)  443-1153. 

Dated:  January  10,  1991. 
|acki«  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 
(FR  Doc.  91-1025  Filed  1-15-91;  8:45  am] 

BIUJM  CODE  41M-1<-« 


Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  March  1991. 

Name:  Graduate  Training  in  Family 
Medicine  Review  Committee 

Date  and  Time:  March  S-7. 1991,  8:30 
a.m. 

Place:  Conference  Room  C  &  H. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 

Open  on  March  5,  8;30  a.m.— 9:30  a.m. 

Closed  for  Remainder  of  Meeting. 

Purpose:  The  Graduate  Training  in 
Family  Medicine  Review  Committee 
shall  review  applications  from  public  or 
nonprofit  private  hospitals,  and  other 
public  or  nonprofit  entities  that  plan, 
develop  and  operate  or  participate  in 
approved  graduate  training  programs  in 
the  field  of  fanuly  medicine;  or  supports 
trainees  in  such  programs  who  plan  to 
specialize  or  work  in  the  practice  of 
family  medicine. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  welcome  and  opening 
remarks,  financial  management  and 
legislative  implementation  updates,  and 
overview  of  the  review  process.  The 
meeting  will  be  closed  to  the  public  on 
March  5,  at  9:30  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6).  Utle  5  U.S.C  and 


the  determination  by  the  Administrator. 
Henlth  Resources  and  Services 
Administration,  pursuant  tn  Public  Law 
92-^63. 

Atome.- Faculty  Development  Review 
Committee 

note  and  Time:  March  14-15. 1991. 
8:30  a.m. 

Place:  Conference  Rooms  I  and  J, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Open  on  March  14,  8:30  a.m.— 9:30 
a.m. 
Closed  for  Remainder  of  Meeting. 
Purpose:  The  Faculty  Development 
Review  Committee  shall  review 
applications  that;  (1)  Plan,  develop  and 
operate  programs  for  the  training  of 
physicians  who  plan  to  teach  in  family 
medicine  training  programs;  and  support 
physicians  who  are  trainees  in  such 
programs  and  who  plan  to  teach  in 
family  medicine  training  programs;  and 
that  (2)  plan,  develop  and  operate 
programs  for  the  training  of  physicians 
who  plan  to  teach  in  general  internal 
medicine  or  general  pediatrics  training 
programs  and  support  traineeships  and 
fellowships  to  physicians  in  training. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  welcome  and  opening 
remarks,  financial  management  and 
legislative  implementation  updates,  and 
overview  of  the  review  process.  The 
meeting  will  be  closed  to  the  public  on 
March  14,  at  9:30  a.m.  for  the  remainder 
of  the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  title  5  U.S.C.  and 
the  Determination  by  the  Administrator, 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law 
92^63. 

Anyone  requiring  information 
regarding  the  subject  Councils  should 
contact  Mrs.  Sherry  Whipple,  Executive 
Secretary  of  the  Faculty  Development 
Review  Committee,  and  the  Graduate 
Training  in  Family  Medicine  Review 
Committee,  Room  4C-18,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
6874. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated;  January  10. 1991. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer. 
HRSA. 

(FR  Doc.  91-1026  Filed  1-15-fll;  8:45  am) 

BILLING  CODE  41W-1S-M 
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National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Advisory 
Genera!  Medical  Sciences  Council, 
National  Institute  of  General  Medical 
Sciences.  National  Institutes  of  Health, 
which  was  published  in  the  Federal 
Register  on  E>ecember  11. 1990,  (55  FR 
50885). 

As  previously  noticed  in  the  Federal 
Register  on  December  11. 1990,  the 
National  Advisory  General  Medical 
Sciences  Council  is  scheduled  to  meet 
on  Janaury  22  and  23. 1991.  at  the 
National  Institutes  of  Health.  Building 
31,  Bethesda,  Maryland.  The  location 
has  been  changed  from  Conference 
room  10  to  Conference  room  6. 

The  Council  was  scheduled  to  meet  on 
January  21  at  the  Hyatt  Regency  Hotel. 
Bethesda,  Maryland,  from  9  a.m.  to  5 
p.m.  in  closed  session  for  the  review  of 
grant  applications  submitted  to  the 
National  Center  for  Human  Genome 
Research.  This  portion  of  the  meeting 
has  been  cancelled.  The  grant 
applications  will  now  be  reviewed  by 
the  recently  established  National 
Advisory  Council  for  Human  Genome 
Research. 

Dated;  January  11. 1991. 
Betty  J.  Beveiidge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-1157  Filed  1-15-91;  645 am) 

BILLINO  COOC  «140-ei-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IAZ-010-91-4322-02;  1784-01CJ 

Arizona  Strip  District  Advisory  Boards; 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Arizona  Strip  District,  Interior. 
action:  Notice  of  meeting. 

SUMMARY:  The  Arizona  Strip  District 
Grazing  Advisory  Board  will  meet 
Tuesday  Februarj- 19. 1991  at  9  a.m.  in 
the  Hilton  Inn,  1450  South  Hilton  Inn 
Drive.  St.  George,  Utah.  Primary  topics 
of  the  meetings  are  range  improvement 
projects  and  resource  management 
updates. 

FOR  FURTHER  INFORMATION  CONTACT: 
G.  'William  Lamb,  District  Manager,  390 
North  3050  East,  St.  George,  Utah  84770 
(Phone  8C1/673-3545). 
SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Any 
person  may  attend,  file  a  written 


statement  by  mail,  or  appear  before  the 
Board  at  9:30  a.m. 
Dated:  January  7, 1991. 

G.  VViUiam  Lamb, 

.■\nzona  Stnp  District  Manager. 

|FR  Doc.  91-1078  Filed  1-15-^:  8:45  am] 

BILUNO  CODE  43tO-»-4l 

(NV-060-4322-02) 

Battle  Mountain  District  Advisory 
Council  Meeting  In  Battle  Mountain,  NV 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
43  CFR  part  1780  that  a  mepting  of  the 
Battle  Mountain  District  Advisory 
Council  will  be  held  on  Thursday. 
January  31. 1991.  The  meeting  will 
c  onvene  at  9  a.m.  in  tlie  Conference 
Room  at  the  Battle  Mountain  District 
Office  in  Battle  Mountaia  Nevada. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  inchide: 

1.  Fiscal  Year  1991  Budget  and  Program 

Activities 

2.  Tonopah  Resource  Management  Plan 

Update 

3.  Shoshone-Eureka  Allotment 

Evaluation  and  Decision  Process 

4.  Nevada  ELM  Mining  Initiatives  and 

Memorandum  of  Understanding 

with  the  State  of  Nevada 
The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  between  3:30  and  4  pjn.  on 
January  31, 1991.  If  you  wish  to  make  an 
oral  statement,  please  contact  James  D. 
Currivan  by  4:30  p.m.,  January  28. 1991. 

FOR  FURTHER  INFO«IMATION  CONTACT: 

James  D.  Currivan.  District  Manager, 
P.O.  Box  1420,  Battle  Mountain  Nevada, 
89820  or  phone  (702)  635-4000. 

Dated:  January  7, 1991. 
Jame*  0.  Currivan, 

District  Manager.  Bottle  Mountain,  Nevada. 
IFR  Dec.  91-967  Filed  1-15-91;  8:45  am] 

BILLING  CODE  431*-HC-W 

[ICMJ30-432O-121 

Idaho  Falls  DIstrtct  Grazing  Advisory 
Board 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Meeting  of  the  Idaho  Falls 

District  Grazing  Advisory  Board. 

SUMMARY:  The  Idaho  Falls  District 
Grazing  Advisory  Board  will  meet 
Thursday,  February  21. 1991.  Notice  of 
this  meeting  is  in  accordance  with 
Public  Law  92-463.  The  meeting  will 
begin  at  9  a.m.  at  the  Idaho  Falls  District 


Office  at  940  Lincoln  Road,  Idaho  Falls, 
Idaho.  The  meeting  is  open  to  the  public; 
public  comments  will  be  accepted  from 
9  30  am.  to  10  a.m. 

The  agenda  for  this  meeting  includes, 
but  is  not  limited  to.  DisL-ict  highlights, 
Indian  Rocks  Park,  Blac.kfoot  River 
Coordinated  Management  Plan, 
Elnviroamental  Assessment  Procedures, 
noxious  weed  program,  proposed 
District  policy  on  base  property  ar.d 
livestock  leases,  and  project  funding  to 
include  both  8100  pro)ecl8  and  Advisory 
Board  projects. 

Detailed  minutes  of  the  Board  meeting 
will  be  maintained  in  the  District  Office 
find  will  be  available  for  public  review 
during  regular  business  hours  (7:45  a.m. 
to  4:30  p.m.,  Monday  through  Friday) 
within  30  days  following  the  meeting. 

Dated;  January  7.  UW 
Lloyd  H.  Ferguson, 
Distnci  Manager 
(FR  Doc.  91-1004  FiW-d  I-IS-SI:  «.45  amf 

BILUNO  COOC  431»-OG-« 


[  LIT -060-00-4320-02) 


/ 


Moab  District  Grazing  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management, 

Moab. 

ACTION:  Moab  District  Grazing  Advisory 

Board  meeting. 

SUMMARY:  Notice  IS  hereby  given  in 
accordance  wilh  Public  Law  92-463  that 
a  meeting  of  the  Moab  District  Grazing 
.Advisory  Board  will  be  held  on 
February  14, 1991.  The  meeting  will 
begin  at  10  a  jn.  in  the  conference  room 
of  the  Bureau  of  Land  Management's 
Moab  District  Office  at  82  East 
Dogwood,  Moab,  Utah. 

The  agenda  for  the  meeting  will 
include; 

1.  Election  of  Officers: 

2.  Briefing  on  drought  strategy  and 

procedures  for  FY  1991  throaghout 
the  District; 

3.  Range  Improvement  Projects  for  FY 

1991; 

4.  Coordinated  Resource  Management 

Plan  Proposal  for  Comb  Wa&h 
Allotment; 

5.  Discussion  of  APHIS'S  Animal 

Damage  Control  Program  m  the 
Moab  District; 

6.  Report  on  status  of  San  Juan  and  San 

Rafael  ¥MP%  and 

7.  Public  topics  as  submitted  beiow. 
The  meeting  is  open  to  the  public 

Interested  persons  may  make  oral 
statements  lo  the  Board  between  2  p.m. 
and  3  p.m.  on  February  14, 1991  or  file 
written  statements  for  the  Board's 


1646 


Federal  Register  /  Vol.  56,  No.  11  /  Wednesday.  lanuary  16.  1991  /  Notices 


consideration.  Anyone  wishing  to  make 
an  oral  statement  must  submit  a  written 
summary  of  their  statement  to  the 
District  Manager,  Bureau  of  Land 
Management.  P.O.  Box  970,  Moab,  Utah 
84532.  by  February  12. 1991.  Written 
statements  submitted  for  the  Board's 
consideration  must  be  received  at  the 
above  address  on  or  before  February  13, 
1991.  Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available 
within  thirty  (30)  days  following  the 
meeting. 
G«ne  Nodine, 
District  Manager. 
(FR  Doc.  91-1079  Filed  1-15-ei;  8:45  am] 

BUXMOCOOC  43«0-0O-M 


[NV-93(M21 1-11:  N-202M  Amendment  1 

NoMc«  of  Realty  Action;  Recr«ation 
and  Put>llc  PurpoM*  (RAPP)  Act 
Ctaasiflcatlon,  Nevada 

agency:  Bureau  of  Land  Management 

ACTION:  Notice  of  realty  action 
classifying  public  lands. 

SUMMARY:  Lyon  County  Schools 
submitted  a  request  to  the  BLM  for 
conveyances  of  60.44  acres  of  public 
lands  located  in  Lyon  County,  Nevada. 
which  have  been  substantially 
developed  for  a  high  school  facility 
under  R&PP  Lease  N-20284.  However, 
patent  cannot  effectively  be  issued 
based  on  the  present  metes  and  bounds 
description  of  the  lands.  Therefore,  in 
order  to  accommodate  Lyon  County 
Schools,  facilitate  conveyance  and 
allow  for  additional  expansion,  an 
aliquot  parts  description  incorporating 
an  additional  7.06  acres  into  the  existing 
lease  area  was  developed  in 
cooperation  with  the  County  as  follows: 

Mount  Diablo  Meridian,  Nevada 

T.  20  N.,  R.  24  E.. 

Original  Meie«  and  Bound*  Description 

Sec.  24.  the  south  W  of  the  SEV^SEW^. 
except  the  west  200"  thereof;  the  south 
500'  of  the  NW  V4SW  V«.  except  the  west 
ZOa  thereof:  the  west  20^  of  the 
SEV4SWV«,  except  the  north  300'  thereof, 
and  the  SWV4SWVV 
Aggregating  60.44  Acres 

Aliquot  Part*  De«criplioa 

Sec.  24,  lots  1  and  2.  E^SWV,NWV4SWV4, 
EViW^SW>^4NW^SWV4,  SEV4NWV4 
SWV«,  W^W'ViSEV4SWV4 
Aggregating  67.5  Acres 

The  7.06  acres  under  consideration  for 
R&PP  amendment  have  been  examined 
and  found  suitable  for  classification  for 
lease  or  conveyance  to  Lyon  County 
Schools  under  the  prov'sions  of  the 


Recrration  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  ct  seq  ). 

The  subject  lands  were  withdrawn  for 
reclamation  purposes  in  association 
with  the  Newlands  Project  and  are 
under  Bureau  of  Reclamation 
administration.  The  Bureau  of 
Reclamation  has  approved  a 
determination  that  the  lands  are  no 
longer  needed  for  reclamation  or  any 
other  Federal  purposes.  Lease  or 
conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
the  public  interest. 

The  lease/patent  when  issued  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine  and  remove  the 
minerals. 

4.  Those  rights  for  powerline  purposes 
granted  to  Sierra  Pacific  Power 
Company  by  Right-of-Way  Nev-066163. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Carson  City  District.  1535 
Hot  Springs  Road,  suite  300,  Carson. 
City,  Nevada  89706-0638. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Area  Manager,  Lahontan 
Resource  Area.  Carson  City  District 
Office.  1535  Hot  Springs  Road,  suite  300. 
Carson  City,  Nevada  89706-0638.  Any 
adverse  comments  will  be  reviewed  by 
the  Area  Manager.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 

Dated  lanuary  4, 1991. 
fames  M.  Phillips. 

Area  Manager,  Lahontan  Resource  Area. 
[FR  Doc  91-1080  Filed  1-15-81:  8:45  am] 
aiLum  cooe  43io-44C-m 


(WY -010-01-44 10-08] 

Cody  Resource  Area;  Resource 
Management  Plans 

agency:  Bureau  of  Land  Management. 
Interior. 

ACnON:  Notice  of  availability  of  the 
Record  of  Decision  (ROD)  for  the  Cody 
Resource  Management  Plan/ 
Environmental  Impact  Statement  (RMP/ 
EIS)  and  the  approved  Cody  Resource 
Management  Plan  (RMP). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  National 
Environmental  Policy  Act  of  1969.  the 
Wyoming  State  Director  of  the  Bureau  0^ 
Land  Management  has  signed  the 
Record  of  Decision  (ROD)  on  the 
Environmental  Impact  Statement  (EIS) 
for  the  Cody  Resource  Management  Plan 
(RMP).  The  Cody  ROD  identifies  the 
selection  of  the  approved  Cody  RMP. 
The  approved  CODY  RMP  presents 
multiple-use  management  prescriptions 
for  approximately  891.600  acres  of 
public  land  and  1,505.200  acres  of 
Federal  mineral  estate  In  portions  of 
Park  and  Big  Horn  counties  in  the 
Bighorn  Basin  of  north  central  Wyoming. 
The  Cody  draft  RMP/EIS  was  made 
available  for  public  review  and 
comment  in  February  of  1988.  Comments 
received  on  the  draft  RMP/EIS  were 
considered  in  preparing  the  proposed 
RMP/final  EIS.  The  Cody  proposed 
RMP/final  EIS  was  made  available  for 
review  and  protest  in  September  of  1988. 
During  a  30-day  protest  period  on  the 
Cody  proposed  RMP/final  EIS,  six 
protests  were  filed. 

In  resolving  the  six  protests,  the  BLM 
made  several  modifications  in  the  Cody 
RMP. 

Management  prescriptions  are 
presented  for  all  BLM  administered 
public  land  and  resource  uses  and 
values  found  within  the  planning  area, 
such  as:  Minerals,  watershed  values, 
wildlife  habitat,  livestock  grazing,  wild 
horses,  forest  resources,  cultural  values, 
and  recreation.  The  off-road  vehicle 
designations  previously  published  in  a 
separate  ROD  dated  July.  1990,  have 
been  incorporated  into  the  Cody  RMP. 
Also,  the  livestock  grazing  portion  of  the 
Cody  RMP  will  be  published  as  a 
separate  Range  Program  Summary  (RPS) 
at  a  later  date.  These  RPSs  are  kept 
current  on  a  continuing  basis 
ADDRESSES:  Information  on  the 
approved  Cody  RMP  may  be  obtained 
from  the  Area  Manager.  Cody  Resource 
Area,  P.O,  Box  518.  Cody.  Wyoming 
82414,  telephone  (307}  587-2216. 
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FOR  FURTHER  INFORMATION  CONTACH 

The  Area  Manager,  Cody  Resource  Area 
at  the  above  address  or  George  Hollis. 
Assistant  District  Manager  for  Lands 
and  Renewable  Resources,  Worland 
District  Office,  P.O.  Box  119,  Worland. 
Wyoming  82401,  telephone  (307)  347- 
9871.  Copies  of  the  Cody  ROD  and 
approved  plan  are  available  in  the  Cody 
Resource  Area  Office. 
SUPPLEMENTARY  INFORMATION:  The 
approved  RMP  for  the  Cody  Resource 
Area  provides  guidance  to  resource 
managers  for  the  comprehensive 
management  and  use  of  the  BLM- 
administered  public  lands  and  resources 
in  the  Cody  Resource  Area.  Four  Areas 
of  Critical  Environmental  Concern 
(ACEC).  are  designated  in  the  approved 
plan:. 

Approximately  7,819  acres  are 
designated  as  the  Carter  Mountain 
ACEC.  The  management  objective  for 
the  Carter  Mountain  ACEC  is  to  protect 
areas  of  unique  airplane  tundra  and 
fragile  soils. 

Approximately  160  acres  are 
designated  as  the  Five  Springs  Falls 
ACEC.  The  management  objective  for 
the  Five  Springs  Falls  ACEC  is  to  protect 
existing  populations  of  four  near- 
endemic  rare  and  sensitive  plant  species 
in  the  Five  Springs  Falls  area. 

Approximately  22.270  acres  are 
designated  as  the  Little  Mountain  ACEC. 
The  management  objective  for  the  Little 
Mountain  ACEC  is  to  protect  and 
manage  important  cave,  cultural,  and 
paleontological  resources,  and  to 
maintain  scenic  values. 

Approximately  12.285  acres  are 
designated  as  the  Sheep  Mountain 
Anticline  ACEC  The  management 
objective  for  the  Sheep  Mountain 
Anticline  ACEC  is  to  protect  an 
important  natural  area  with  unique 
geological  features. 

Further  information  regarding  these 
special  management  area  designations 
and  Special  Recreation  Management 
Areas  (SRMAs)  is  contained  in  the  Cody 
RMP.  Management  of  wilderness  values 
will  continue  under  interim  management 
until  Congress  acts  on  wilderness 
legislation. 

Individuals  interested  in  and  wishing 
to  be  involved  in  future  implementation 
of  management  actions  that  may  involve 
or  affect  the  resource  values  addressed 
In  the  approved  RMP,  are  requested  to 
identify  themselves.  Please  contact  the 
Cody  Resource  Area  or  the  Worland 
District  BLM  Offices  at  the  above 
addresses  and  request  to  be  placed  on  a 
future  contact  list 

Copies  of  the  Cody  RMP  may  be 
obtained  from  the  Cody  Resource  Area 
Office  at  the  address  listed  above. 


DateJ:  January  7, 1991. 
F.  William  Eikenberry. 

Associate  State  Director.  Wyoming. 

[FR  Doc.  91-1006  Filed  1-15-«1;  8:45  am| 
MLLtMG  COOC  4JW-2>-ll 


Minerals  Managenoent  Service 

The  North  Carolina  Envlrorwnental 
Sciences  Review  Partel 

This  is  published  in  accordance  with 
section  9la}(2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  appendix)  and 
gives  notice  that  the  Secretary  of  the 
Inferior  is  establishing  tlie  North 
Carolina  Envirorunental  Sciences 
Review  Panel. 

In  accordance  with  Public  Law  101- 
380.  section  6003.  the  Panel  vrAl  assess 
the  adequacy  of  available  physical 
oceanographic  ecological,  and 
socioeconomic  information  for  offshore 
North  Carolina  and  prepare  and  submii 
to  the  Secretary  of  the  Interior  a  report 
on  its  assessment.  The  purpose  of  this 
assessment  is  to  enable  the  Secretary  of 
the  Interior  to  carry  out  his 
responsibilities  under  the  Outer 
Continental  Shelf  (OCS)  Lands  Act  with 
respect  to  issuing  new  leases,  approving 
exploration  or  development  and 
production  plans,  approving 
applications  for  permits  to  drill,  and 
permitting  any  drilling  for  oil  and  gas  on 
OCS  lands  offshore  North  Carolina.  If 
the  Pane!  concludes  that  available 
information  is  not  adequate  for  the 
above  purpose,  the  Panel  will  indicate 
what  additional  information  it  considers 
is  required  to  enable  the  Secretary  of  the 
Interior  to  carry  out  his  responsibilities. 

Further  information  regarding  the 
Panel  may  be  obtained  from  the 
Minerals  Management  Service,  1849  C 
Street  NW.  (MS-4230)  Washington.  DC 
20240. 

Dated;  Deceint>er  21, 1990. 
Thomas  Gemhofer. 

.^s^ociate  Director  for  Offshore  Minerals 
ManogemenL 

[FR  Doc  91-1060  Filed  1-15-ei;  8:45  am) 

BILLING  CODE  431»-Mn-M 


North  Carolina  Environmental 
Sciences  Review  Panet;  Notice  and 
Agenda  for  Meetir>g 

This  Notice  is  issued  in  accordance 
writh  the  provisions  of  the  Federal 
Advisory  Committee  Act  Public  Law 
No.  92-483,  5  U.S.C.  appendix  1,  and  the 
Office  of  Management  and  Budget's 
Circular  No.  A-63,  Revised. 


The  North  Carolina  Environmental 
Sciences  Review  Panel  will  meet  from 
10  a.m.  lo  5  p.m.  on  Monday.  January  28 
in  the  Auditorium  of  the  Duke 
University  Marine  L.aboratory.  Library 
Auditorium  Building  in  Beaufort.  North 
Carolina.  The  Panel  will  discuss  its 
purpose,  function  and  responsibilities. 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations 
related  to  the  purpose  of  the  Panel. 
Requests  should  be  made  to  Mr.  Andrew 
Robertson,  Panel  Coordinator,  301-443- 
8933. 

Dated:  January  11. 1991. 
Thoraas  Gernliofer, 

Associcte  DirecUirfor  Offshore  MmeraJs 

Management 

[FR  Doc.  91-1061  Filed  1-11-91:  8:45  am] 

BILUNG  COOC  4311 


National  Parle  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  5. 1991.  Pursuant  to  f  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  January  31, 1991. 
Carol  D.  SImU. 
Chief  of  Registration,  National  Register 

COLOR.\DO 

Weld  County  / 

CJcr:er  House.  1402  10th((Ave..  Greeley, 
91000002  ^ 

MAR\TAND 

iiarford  County 

Nelson — Reordon — Kennord  House.  3604 
Philadelphia  Rd.,  Abingdon,  91000001 

NORTH  CAROLINA 

Mecklenburg  County 

EworU  John  F.,  Farm  (Rural  Mecklenburg 
County  MPS).  12920  Huctersville — Concord 
Rd.,  Huntersville  vicinity.  91000023 

McAiiley  Farm  (Rural  Mecklenburg  County 
MPS).  10724  Alexsnderana  Rd..  Charlotte 
vicinity.  91000024 

V1RGINL\ 

Arlington  County 

Northwest  91  Boundary  Marker  of  the 
Original  Distnct  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 
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Columbia  MI'SI.  3607  Powhdtan  St.. 
Arlington.  91000003 

Xorthwcst  S2  Boundary  Marker  of  the 
Original  Distncl  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 
Columbia  MI'SI.  5145  N.  38th  St..  Arlington. 
91000004 

Southwest  »4  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 
Columbia  MPSI.  King  St  N  of  |ct  with 
Wakefield  St  ,  Alexandria.  910(XX)09 

Southwest  aj  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 
Columbia  MPSI.  NE  of  )ct  of  King  St.  and 
Walter  Reed  Dr  .  Arlington.  910(XiC10 

Southwest  16  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Markers  of  the  Ongrnal  District  of 
Columbia  MI'SI.  S.  jeffiTson  St.  S  of  jet. 
with  Columbia  Pike,  in  medum  strip, 
Bailey  s  Crossroads.  91(XKX)n 

Southwest  «7  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Murke.-^  of  the  Original  District  of 
Columbia  MI'SI.  Behind  3101  S. 
Manchester  St..  Fairfax.  91000012 

Southwest  »8  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary- 
Markers  of  the  Original  District  of 
Columbia  MI'SI.  Id.  of  Wilson  Blvd.  and 
John  Marshall  Dr .  behind  apt.  bidg.. 
Arlington.  91000013 
West  Cornerstone  (Boundary  Markers  of  the 
Original  District  of  Columbia  MPS).  W 
side  Meridian  St..  S  of  jet.  with 
Williamsburg  Blvd..  Falls  Church.  91000014 

Dinwiddle  County 

Rose  Bower  VA  865  S  of  jet  with  VA  40. 
Sloney  Creek  vicinity.  91000020 

Fairfax  County 

Frying  Pvn  .Meetinghouse.  2615  Centreville 
Rd'.  Floris  vicinity.  91(»0016 

Northwest  »J  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 
Columbia  MI'SI.  4013  N.  Tazewell  St.. 
Arlington.  91000005 

Nottoway  County 

Little  Mountain  Pictograph  Site.  Address 
Restricted.  Blackstone  vicinity.  91000021 

Orange  Coiioty 

Tetley.  VA  64  E  of  ict  with  VA  231.  Somerset 
vicinity.  91000018 

Patrick  County 

Aunira.  VA  829  S  of  jet.  with  US  58,  Spencer 

vicinity.  91000015 

Wise  County 

Colonel  Hotel.  let  of  Main  and  Spnng  Sts.. 
Wise,  910ai0l9 

Alexandria  Independent  Gty 

Southwest  »7  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 
Columbia  .MPSI.  1220  Wilkes  St.. 
Alexandria  91000006 

Southwest  »2  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 


Columbia  MPS).  E  side  of  Russell  Rd..  N  of 
jet.  with  King  St..  Alexandria  91000007 
Southwest  »3  Boundary  Marker  of  the 
Original  District  of  Columbia  (Boundary 
Markers  of  the  Original  District  of 
Columbia  MPS).  2952  King  St..  Alexandria 
91000008 

Richmond  Independent  City 

Oregon  Hill  Historic  District.  Roughly 
bounded  by  W.  Gary  St..  Belvidere  St., 
Oregon  Hill  Park.  S.  Cherry  St.  and  S. 
Linden  St..  Richmond.  91000022 

FR  Doc  Q1-90C  Filed  1-15-91;  6:45  ami 
BUXING  COOC  4310-70-M 


INTERNATJONAL  TRADE 
COMMISSION 

(Investigatioo  No.  731-TA-4«5 
(Preliminary)! 

Certain  Gene  Amplification  Thtermal 
Cyclers  and  Subassemblies  Thereof 
from  ttie  United  Kingdom 

Determination 

On  the  basis  of  the  record  "  developed 
in  the  subject  investigation,  the 
Commission  determines.*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b{a)).  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  the  United  Kingdom  of  Peltier- 
effect  in  vitro  gene  amplification 
thermal  cyclers  and  subassemblies 
thereof.*  provided  for  in  subheadings 


■  The  record  I*  defined  in  i  207.2(h)  of  the 
Commissions  Rules  of  Practice  and  Procedure  (19 
ere  207.2(h)). 

•  Acting  Chairman  Brunsdale  and  Commissioner 
Rohr  dissenting. 

•The  imports  covered  by  this  df  termination  are 
certain  gene  amplification  thermal  cycler*  (CATCsl. 
consisting  of  Peltier-cffect  in  vitro  GATCs.  whether 
assembled  or  unassembled,  and  the  subassemblies 
thereof  specified  below.  GATCs  are 
microprocessor-based  reaction  controllers  thai 
regulate  temperatures  of  biologic  reagents  through  a 
projirammed  and  highly-controlled  thermal  regime. 
GATCs  incorporate  a  metal  sample  block,  one  or 
more  thermoelectric  modules,  one  or  more 
electronic  thermal  sensors,  a  heat  exchanger,  power 
supply  circuitry,  microprocessor-tjased  logic 
circuitry,  software,  and  a  housing  or  enclosure. 
GATCs  ar«  used  in  a  variety  of  biotechnology 
applications,  such  as  in  vitro  gene  amplification, 
and  sequencing  and  rsdionucleotide  labeling 
reactions.  Pt'ltier-effccl  machines  use  one  or  more 
thermoelectric  modules  for  cooling  the  biologic 
samples,  and  the  thermoelectric  modules  and/or 
electric  resistive  heaters  for  heating  the  biologic 
samples.  Excluded  from  the  scope  of  this 
determination  are  vapor-compression  thermal 
cyclers,  which  use  a  reversed  Rankine  cycle 
apparatus,  and  heat-only  thermal  cyclers. 

The  following  subassemblies  are  included  in  the 
scope  of  the  determination  when  they  are 
manufactured  according  to  specifications  and 
operational  requirements  for  use  in  a  GATC  as 
defined  in  the  preceding  paragraph:  (a)  The  sample 
block/lhermoelectric/sensor/heat  exchanger 
subassenibly,  which  consists  of  the  sample  block. 


8419.89.50  and  8419.9090.  respectively, 
of  the  harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  November  14, 1990,  a  petition  was 
fik^d  with  the  Commission  and  the 
Department  of  Commerce  by  MI 
Research.  Inc..  VValertown.  MA.  alleging 
that  an  industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  Peltier-effect  in  vitro  gene 
amplification  thermal  cyclers  and 
subassemblies  thereof  from  the  United 
Kingdom.  Accordingly,  effective 
November  14, 1990.  the  Commission 
instituted  preliminary  antidumping 
investigation  No.  731-TA^85 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  20. 1990 
(.55  VR  48302).  The  conference  was  held 
in  Washington,  DC.  on  December  5, 
1990.  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  December  31. 
1990.  The  view  of  the  Commission  are 
contained  in  USITC  Publication  2346 
(December  1990).  entitled  "Certain  Gene 
Amplification  Thermal  Cyclers  and 
Subassemblies  Thereof  from  the  United 
Kingdom;  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-485  (Preliminary)  Under  the  Tariff 
Act  of  1930.  Together  With  the 
Information  Obtained  in  the 
Investigation." 

Issued:  January  10, 1991. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-1021  Filed  1-15-91;  8:45  am) 

WLUM  COOe  7020-OI-M 


one  or  more  thermoelectnc  modules,  one  or  more 
electronic  thermal  sensors,  and  a  heat  exchanger, 
•fnd  which  can  include  an  electric  resistive  heater. 
,b)  the  housing  or  enclosure,  whether  finished  or 
unfinished,  of  the  CATC:  (c)  the  membrane  keypad 
used  to  program  and  control  a  GATC.  and  (d)  the 
software  to  operate  the  G.ATC 
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[Investigation  No.  337-TA-322] 

Certain  MIcroporous  Nyion  Membrane 
and  Products  Containing  Same 
Investigation 

AOENCy:  International  Trade 

Commission. 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  12, 1990.  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337,  on  behalf  of  Pall 
Corporation,  2200  Northern  Boulevard. 
East  Hills,  New  York  11548.  Letters 
supplementing  the  complaint  was  filed 
on  December  27, 1990.  January  3. 1991. 
January  4, 1991  and  January  9, 1991.  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  microporous  nylon  membrane 
and  products  containing  same,  by 
reason  of  alleged  direct,  contributory 
and/or  induced  infringement  of  claims 
34,  37.  39.  48.  49,  50,  53.  69.  75. 116. 119. 
121. 125. 126. 129.  131. 132. 133. 134,  and 
137  of  U.S.  Letters  Patent  4,340,479,  and 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5;15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  500  E  Street,  SW.,  room 
112,  Washington.  DC  20436.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kent  R.  Stevens,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1579. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and  in 
i  210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  19  CFR  210.12. 

SCOPE  OF  investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
January  10, 1991.  Ottered  that— 


(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(l)(B)(i)  of  section  337 
in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  microporous 
nylon  membrane  or  products  containing 
same,  by  reason  of  alleged  direct, 
contributory  or  induced  infringement  of 
claims  34,  37,  39,  48.  49.  50.  53.  69.  75, 
116, 119, 121, 125, 126, 129.  131, 132, 133, 
134,  or  137  of  U.S.  Letters  Patent 
4,340,479;  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — 
Pall  Corporation.  2200  Northern 

Boulevard,  East  Hills,  New  York 
11548. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served; 
Enka  A.C..  Postfach  100149.  Enka-Haus 

Kasinostrasse,  D-5600  Wuppertal  1. 

Germany. 
Enka  America,  Inc.  Ridgefield  Business 

Center,  suite  318.  Asheville.  North 

Carolina  28810. 
Meissner  Filtration  Products  Co..  Inc.. 

1300  Stellar  Drive,  Oxnard,  California 

93030. 
Meissner  Manufacturing  Co.,  Inc.,  3750 

Cohasset  Street.  Burbank,  California 

91505. 

(c)  Kent  R.  Stevens,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  room  401D,  Washington,  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules,  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 


granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
admmistrative  law  judge  and  the 
Commission,  without  further  notice  to 
such  respondent,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  responden'. 

Issued:  January  11. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

[FR  Doc.  91-1020  Filed  1-15-^;  8:45  am] 
MIXING  COOC  7020-02-M 


[Investigations  Nos.  731-TA-495-496 
(Prellmlr»ary) ) 

Certain  shopping  Carts  From  China 
and  Taiwan 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  preliminary 
antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-496  (Preliminarv )  under  section 
733[a)  of  the  Tnff  Act  of  1930  (19  U.S.C. 
1673b(a])  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  and  Taiwan  of 
certain  shopping  carts,'  that  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value.  As  provided  m  section 
733(a).  the  Commission  must  complete 
preliminary  antidumping  investigations 


'  Shopping  Carls  are  non-commercial  shopping 
carts  of  steel  tubing  and  wire  construction.  The 
shopping  carls  in  question  are  small  vehicles  with 
either  two  or  four  wheels,  typically  used  by 
consumers  to  carry  iiems  from  grocen,',  clothing,  or 
other  types  of  stores  to  the  home,  at  provided  for  m 
subheading  8n6.80.5050  of  ihe  Harmonized  Tanff 
Schedule  of  the  United  States  (HTS)  litem  692.6000 
of  the  former  Tanff  Schedules  of  the  United  Slates 
Annotated  [TSL'SA)).  or  wherever  else  classified. 
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in  45  days,  or  in  this  case  by  February 
25,  1991. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201.  subparts 
A  through  E  (19  CFR  part  201). 
EFFECTIVE  DATE;  January  10. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-252-1182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1 'XX). 
SUPPLEMENTARY  INFORMATION: 

Background.— These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  [anuary  10, 1991  by 
Petite  Home  Products,  Ina.  Brooklyn. 
NY. 

Participation  in  the  investigations. — 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Public  sen'ice  list. — Pursuant  to 
S  201.11(d)  of  the  Commission's  rules  (19 
CFR  201.11(d)),  the  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance.  In  accordance  with 
5  21T1. 16(c)  and  207.3  of  the  rules  (19  CFR 
201.16(c)  and  207.3).  each  public 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  the  public  service  list),  and 
a  certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order  and  business 
proprietary  information  service  list — 
Pursuant  to  S  207.7(a)  of  the 


Commission's  rules  (19  CFR  207.7(a)), 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  these  preliminary 
investigations  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference. — The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  these  investigations  for  9:30  a.m.  on 
January  31, 1991  at  the  U.S.  international 
Trade  Commission  Building.  500  E  Street 
SW..  Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Olympia  Hand  (202-252-1182) 
not  later  than  January  2a  1991  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of  antidumping 
duties  in  these  investigations  and 
parties  in  opposition  to  the  imposition  of 
such  duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference. 

Written  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  February  4, 1991  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commissions  rules  (19  CFR  207.15). 
If  briefs  contain  business  proprietary 
information,  a  nonbusiness  proprietary 
version  is  due  February  5. 1991.  A  signed 
original  and  fourteen  (14)  copies  of  each 
submission  must  be  filed  with  the 
Secretary  to  the  Commission  in 
accordance  with  J  201  8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8;45  a.m.  to  5;15 
p.m.)  in  the  Ultice  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  55  201.6  and 


207.7  cf  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  5  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on.such 
information  no  Idler  than  February  7, 
1991.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs.  A  nonbusiness 
proprietary  version  of  such  additional 
comments  is  due  February  8. 1991. 

Authority:  These  investigations  are  being 
conducted  under  aulhortiy  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207  12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  January  14, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretory'- 

|FR  Doc  91-1191  Filed  1-15-91;  8:45  am) 

BILLING  CODE  7020-02-M 


(Investigation  No.  731-TA-464  (Final)) 
Sparklers  From  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  final 
antidumping  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
464  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  of  sparklers, 
provided  for  in  subheading  3604. 10. 00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTF'V).  Commerce  will  make  its  final 
LTFV  determination  on  or  before  April 
28, 1991,  and  the  Commission  will  make 
its  final  injury  determination  by  June  10. 
1991  (see  sections  735(a)  and  735(b)  of 
the  act  (19  U.S.C.  1673d(a)  and  1673(b))). 
For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
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Rules  of  Practice  and  Procedure,  part 
207.  subparts  A  and  C  (19  CFR  part  207). 
and  part  201.  subparts  A  through  E  (19 
CFR  part  201). 

EFFECTIVE  DATE:  December  17. 1990. 
FOR  FURTHER  INFORMATION  CONTACr 
Olympia  DeRo.oa  Hand  (202-252-1182), 
Office  of  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436. 
Hearing-impaired  individuals  are 
advist'd  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDU  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  sparklers 
from  China  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  July  2. 
1990,  by  Elkton  Sparkler  Co..  North  East. 
MD,  and  Diamond  Sparkler  Co.. 
Youngstown,  OH.  In  response  to  that 
petition  the  Commission  conducted  a 
preliminary  antidumping  investigation 
and.  on  the  basis  of  information 
developed  during  the  course  of  that 
investigation,  determined  that  there  was 
a  reasonable  indication  that  an  industry 
in  the  United  Stales  was  materially 
injured  by  reason  of  imports  of  the 
subject  merchandise  (55  FR  34628. 
August  23, 1990). 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
I  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Public  Service  List 

Pursuant  to  §  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretary  will  prepare  a  public 
sprvicc  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 


period  for  filing  entries  of  appearance. 

(n  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.18(c)  and 
207.3).  each  public  document  filed  by  a 
party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the  public 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Limited  Disclosure  of  Business 
Proprietary  Information  Under  a 
Protective  Order  and  Business 
Proprietary  Information  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)). 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  this  final  investigation  to 
authorized  applicants  under  a  protective 
order,  provided  that  the  application  be 
made  not  IdttT  than  twenty-one  (21) 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  business  proprietary  information 
under  a  protective  order.  The  Secretary 
will  not  accept  any  submission  by 
parties  containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  April  15. 1991.  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  5  207.21  of  the 
Commission's  rules  (19  CFR  207.21). 

Hearing 

The  Commission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  April  30. 1991. 
at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington.  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  writing 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m.)  on  April  24. 1991.  A  nonparty  who 
has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  29.  1991, 
at  the  U.S.  International  Trade 
Commission  Building.  Pursuant  to 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22)  each  party  is  encouraged  to 


submit  a  hearing  brief  to  the 
Commission.  The  deadline  for  filing 
prehearing  briefs  is  April  25, 1991.  If 
prehearing  briefs  contain  business 
proprietary  information,  nonbusiness 
proprietary  version  is  due  April  26. 1991. 

1  estimony  at  the  public  hearing  is 
governed  bv  5  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  proprietary  materials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
5  201  6|b](2)  of  the  Commission's  rules 
(19CFR201  Oib)(2)l). 


Written  Submissions 

Prehearing  briefs  submitted  by  parties 
must  conform  with  the  provisions  of 
§  207.22  of  the  Commission's  rules  (19 
CFR  207.22)  and  should  include  all  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing.  Posthearing  briefs  submitted  by 
parties  must  conform  with  the 
provisions  of  5  207.24  (19  CFR  207.24) 
and  must  be  submitted  not  later  than  the 
close  of  business  on  May  6. 1991.  If 
posthearing  briefs  contain  business 
proprietary  information,  a  nonbusiness 
proprietary  version  is  due  May  7, 1991. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
May  6, 1991. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8.45  a.m.  to  5:15  p.m.)  in 
the  Office  to  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
cleaHy  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  5§  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 
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Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  $  207.7(a)  of  the 
Commission's  rules  (19  CFK  207.7(a)) 
may  comment  on  such  information  in 
their  prehearing  and  posthearing  briefs, 
and  may  also  file  additional  written 
comments  on  such  information  no  later 
than  May  13, 1991.  Such  additional 
comments  must  be  limited  to  comments 
on  business  proprietary  information 
received  in  or  after  the  posthearing 
briefs.  A  nonbusiness  proprietary 
version  of  such  additional  comments  is 
due  May  14, 1991. 

Authority:  This  investigation  is  being 
conducted  under  authonly  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

Issued:  January  10. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secrelan,\ 
|FR  Doc.  91-1022  Filed  1-15-91;  8:45  am] 

nUJNO  COOC  7020-03-11 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Part*  No.  290  (Sub-No.  2)] 
Railroad  Cost  Recovery  Procedures 

AQENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  policy  determination. 

SUMMARY:  The  Commission  is  adopting 
a  data  collection  form  and  a  set  of 
guidelines  for  the  revised  fuel 
component  methodology  of  the  index 
used  to  calculate  the  quarterly  Rail  Cost 
Adjustment  Factor  (RCAF).  Use  of  the 
form  and  guidelines  will  result  in  a  more 
accurate  fuel  index. 
EFFecnvE  date:  Effective  beginning 
with  the  second  quarter  1991. 
FOn  FURTHER  INFORMATION  CONTACT: 
William  T.  Bono,  (202)  275-7354.  Robert 
C.  Hasek.  (202)  275-0938  [TDD  for 
hearing  impaired  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call 
or  pick  up  in  person  from  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423,  or  telephone 
(202)  289-»357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  at  (202)  275-1721). 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
enviroTiment  or  energy  conservation. 


Authority:  49  U.S.C.  10321,  10707a.  5  U.S.C. 
553. 

Decided:  )anuary  2. 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Phillips,  Commissioners  Simmons, 
Emmett.  and  McDonald. 
Sidney  L  Strickland.  |r.. 
Secretary. 
[FR  D<>c.  91-1065  Filed  1-15-91;  6:45  amj 

aiLLMa  COOC  703S-01-M 


[Docket  No.  AB-55  (Sub-No.  369)1 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— In  Pike 
County,  KY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CP'R  1152  subpart 
F — Exempt  Abandonments  to  abandon 
its  3.06-mile  line  of  railroad  between 
milepost  0.00.  at  R.C.  Jet.,  and  milepost 
3.06,  near  Republic,  in  Pike  County.  KY. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
15, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.' 


formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  January  28, 
1991.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  5, 1991,  with: 
Office  of  the  Secretary, 
Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423, 

A  copy  of  any  petition  filed  with  t) 
Commission  should  be  sent  to 
applicant's  representative; 
Lawrence  H.  Richmond, 
CSX  Transportation,  Inc.. 
100  North  Charles  Street, 
Baltimore.  MD  21201 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmenal  or 
energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  18. 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219.  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  9. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  |r.. 
Secretary. 
[FR  Doc.  91-832  Filed  1-15-91;  8:45  am] 

BIU-INO  COOC  7035-01-M 


■  A  tlay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
mformed  decision  on  environmental  issues  (whether 
raised  by  a  parly  or  by  the  Section  of  Energy  and 
Environment  in  its  Independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Ser^-ice  Rail  Lines.  5  I.C.C.  2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  Tile  Its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  liefore  the  effecnve  date  of  this 
exemption. 


[Finance  Docket  No.  31744] 

The  Indiana  &  Ohio  Rail  Corp.;  Control 
Exemption;  The  Metropolitan  Railway 
Co.,  Inc. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


•  See  Exempt,  of  Roil  Abandonment — Offers  of 
Finon.  Assist.  4  ICC.  2d  164  (1987), 

» The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  II  retains  jurisdiction  to  do  so. 
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../Nummary:  The  Commission,  under  49 
^'  use.  10505.  exempts  The  Indiana  & 
Ohio  Rail  Corporation  (lORC)  from  the 
requirements  of  49  U.S.C.  11343  to 
continue  in  control  of  The  Metropolitan 
Railway  Company,  Inc.  (MRC)  when 
MRC  becomes  a  rail  common  carrier 
through  the  acquisition  and  operation  of 
certain  rail  lines  of  Consolidated  Rail 
Corporation,  subject  to  standard  labor 
protective  conditions.  MRC  will  connect 
with  The  Indiana  &  Ohio  Railway 
Company  (lORY),  a  rail  common  carrier 
already  controlled  by  lORC.  The 
exemption  is  related  to  the  notice  of 
exemption  in  Finance  Docket  No.  31777. 
dates:  This  exemption  is  effective  on 
January  16, 1991.  Petitions  to  reopen 
must  be  filed  by  February  5, 1991. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31744  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioner's  representative:  Robert  L. 
Calhoun.  Esq..  Sullivan  &  Worcester, 
Suite  806, 1025  Connecticut  Avenue. 
NW.,  Washington,  DC  20036 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245.  [TDD 
for  hearing  impaired;  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-^357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:)anuary  9, 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett  and  McDonald. 
Sidney  L.  Strickland,  Jr.. 
Secretary. 
[FR  Doc.  91-1066  Filed  1-15-61:  8:45  am) 
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(Docket  No.  AB-290  (Sut>-No.  1 10X)] 

Georgia  Southern  and  Florida  Railway 
Co.— Abandonment  Exemption 
Between  Navair  and  Palatka,  FL 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  Exemption. 

summary:  The  Commission  pursuant  to 
49  U.S.C.  10505  exempts  from  the  prior 
approval  requirements  of  49  US  C. 
10903-10904,  the  abandonment  by 
Georgia  Southern  and  Florida  Railway 
Company  of  its:  (a)  65.1-mile  rail  line 


between  milepost  216.2-B  at  Navair  and 
milepost  281 .3-B  at  Palatka;  and  (b)  2.2- 
mile  rail  line  between  milepost  232.5-B 
and  milepost  284.7-B  in  Palatka  in 
Columbia.  Union,  Bradford.  Clay  and 
Putnam  Counties,  FL  subject  to 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
15, 1991.  Requests  for  public  use  and 
formal  expressions  of  intent  lo  file  an 
offer  '  must  be  filed  by  January  28, 1991. 
Petitions  to  stay  must  be  filed  by 
February  4, 1991,  and  petitions  for 
reconsideration  must  be  Tiled  by 
February  14, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-290  (Sub-No.  IIOX)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioner's  representatives:  R.J. 
Cooney.  Norfolk  Southern 
Corporation,  Three  Commercial  Place. 
Norfolk,  Virginia  23510-2191. 

FOR  FURTHER  INFORMATION  CONTACT 
)oseph  H.  Dettmar  (202)  275-7245.  [TDD 
for  hearing  impaired;  (202)  275-1721.] 
SUPPLEMENTARY  INFORMATION:  Addition 
information  is  contained  in  the 
Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pickup  for  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  in  available  through 
TDD  services  (202)  275-1721.) 

Decided:  January  4. 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett.  and  McDonald. 
Sidney  L  Strickland,  Jr., 
Secretary. 
[FR  Doc.  91-1067  Filed  1-15-91;  8:45  am) 

BIUJNG  CODE  7035-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree;  Ciba- 
Geigy  Corp.,  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  thai  on  January  2. 1991.  a 
proposed  Consent  Decree  in  United 
States  V.  Ciba-Geigy  Corp..  et  al..  Civil 
Action  No.  91-0009,  (ED.  Pa.)  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania. 


'  See  Exempt,  of  Rail  AbcndonmenI— Offers  of 
Finan.  AsiiL.  4  ICC  2d  164  (1987) 


The  proposed  Consent  Decree 
resolves  the  liability  of  Defendants 
Ciba-Geigy  Corporation  and  Monsey 
Products  Company  (collectively 
"Defendants")  under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  ( "CERCLA  ")  for  the 
groundwater  contamination  at  the 
Kimberton  Superfund  Site  ("the  Site")  in 
the  Village  of  Kimberton,  Chester 
County,  Pennsylvania.  The  Consent 
Decree  requires  Defendants  to 
implement  the  June  30. 1989,  Record  of 
Decision,  which  calls  for  remediation  cf 
groundwater  contamination  at  the  Site 
by  pumping  the  groundwater  and 
treating  it  by  m.eans  of  air  stripping.  The 
remedial  objectives  set  forth  in  the  )une. 
1989.  Record  of  Decision  are  to  prevent 
current  and  future  ingestion  of 
groundwater  containing  unacceptable 
levels  of  volatile  organic  compounds 
("VOC")  and  to  restore  the  aquifer 
within  a  reasonable  time  frame  to  a 
condition  such  that  levels  of  the  VOC 
contaminants  of  concern  are  below 
specified  remediation  levels.  Under  the 
Decree,  Defendants  agree  to  pay  the 
United  States  $200,000  in  settlement  of 
the  federal  government's  claim  for 
reimbursement  of  past  response  costs 
incurred  by  EPA  at  the  Site.  Defendants 
also  agree  to  pay  all  future  oversight 
costs  to  be  incurred  by  the  United  States 
at  the  Site  overseeing  the 
implementation  of  work  under  the 
Decree. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  cf  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natu.-al 
Resources  Division.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Ciba- 
Geigv  Corp..  et  al.  (DO)  No.  90-11-2- 
494).' 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Pennsylvania.  615  Chestnut  Street, 
suite  1300.  Philadelphia.  Pennsylvania 
19106  and  the  U.S.  Environmental 
Protection  Agency,  Region  III,  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107.  The  Decree  may 
also  be  examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Pennsylvania  Avenue.  NW..  Box 
1097.  Washington,  DC  20004.  202-347- 
2072.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Document  Center.  In 
requesting  a  copy  of  the  proposed 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  S66,00  (25  cents  per 
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page  reproduction  cost)  payable  to 

Consent  Decree  Library. 

Richard  B.  Stewart. 

A  ss:stQnt  Attorney  Generul,  Environment  and 

Nuiurvl  Resources  Division. 

[FR  Doc.  91-968  Filed  1-15-91;  8:45  amj 

BILLIMQ  COOC  4410-01-41 


Lodging  of  Consent  Decree;  Gulf 
Co«st  Recycling,  Inc. 

In  accordance  with  section  122(i)(l) 
CERCLA,  42  U.S.C.  9622(i)(l)  as  well  as 
Departmental  Policy.  28  CFR  50.7,  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  United  States  v.  Gulf  Coast 
Recycling.  Inc..  Action  No.  90-15B7- 
ClU-T-lOB  was  lodged  with  the  United 
States  Distict  Court  for  the  Middle 
District  of  Florida  on  December  31.  inoo. 
This  agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendant 
pursuant  to  section  107  of  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act.  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Public  Uw  99-499.  42  U.S.C. 
9607,  for  the  cleanup  of  the  Kassouf- 
Kimerhng  Superfund  Site  ("Site") 
located  in  Tampa.  Florida,  and  for  the 
recovery  of  costs  expended  by  the 
United  States  in  connection  with  the 
Site. 

The  consent  decree  is  entered  into 
between  the  United  States  and  Gulf 
Coast  Recycling.  Inc..  a  generator  of 
hazardous  substances  at  the  Site.  The 
Consent  Decree  requires  the  defendants 
to  implement  the  remedial  action 
selected  by  the  Environmental 
Protection  Agency  ("EPA")  for  the  site 
and  to  reimburse  the  United  States  for 
its  response  costs  at  the  Site  not 
previously  reimbursed  through  prior 
settlements. 

The  Department  of  Justice  will  receive 
for  a  period  of  (30)  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  consent  decree.  Comments 
fhould  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environmental 
and  Natural  Resources  Division. 
Department  of  justice.  Washington.  DC 
20530.  and  should  refer  to  United  States 
v.  Gulf  Coast  Recycling  Inc.,  DO)  »•  90- 
11-2-580. 

The  Decree  may  be  examined  at  the 
offices  of  the  United  States 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30385.  and  at  the  offices  of  the 
Environmental  Enforcement  Section. 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
room  1535.  Ninth  Street  and 
Pennsylvania  Avenue.  NW., 


Washington.  DC  20530.  The  proposed 
consent  decree  may  also  be  examined  at 
the  Environmental  Enforcement  Section 
Document  Center,  1333  F  Street.  NW.. 
suite  600.  Washington,  DC  20004.  202- 
347-7829.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  S13.25 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
Richard  B.  Steward. 

Assistant  Attorney  General.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  91-999  Filed  1-15-91;  8:45  am) 

BILLING  COOC  4410-01-M 


Lodging  of  Consent  Decree; 
Morristown,  NJ,  et  al. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  3, 1991,  a 
proposed  consent  decree  in  United 
States  V.  The  Township  of  Moorestown. 
New  jersey  et  al.  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey.  The  proposed 
consent  decree  concerns  a  complaint 
filed  by  the  United  States  alleging 
violations  of  the  Clear  Water  Act  by 
Moorestown  at  its  sewage  treatment 
plant,  which  discharges  effluent  into  the 
North  Branch  of  Pennsauken  Creek,  a 
tributary  of  the  Delaware  River. 

The  decree  requires  Moorestown  to 
upgrade  its  plant,  pursuant  to  a  specified 
construction  schedule,  so  as  to  bring  it 
into  compliance  with  the  Act  by 
Februar>',  1993,  and  to  pay  a  civil 
penalty  of  $75,000  for  past  violations  of 
the  Act.  It  also  imposes  interim 
compliance  limits  on  the  plant's  effluent, 
and  stipulates  penalties  for  the  violation 
of  those  limits  and  of  the  construction 
schedule. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  the  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  The  Township  of 
Moorestown.  New  Jersey,  D.J.  No.  90-5- 
1-1-3192. 

The  proposed  consent  decree  may  be 
examined  at  the  Region  H  Office  of  the 
United  States  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York. 
New  York  10278.  Copies  of  the  consent 
decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice. 


room  1515.  Ninth  Street  and  I 

Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  1333  F  Street,  suite 
600,  NW  Washington,  DC  20004, 
Telephone  Number  (202)  347-2072.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $10.75  (25  cents 
per  page  reproduction  charge)  payable 
to  Consent  Decree  Library. 
Richard  B.  Stewart. 

Assistant  Attorney  General.  Environment  and 
Natural  .Hesources  Dnision. 
[FR  Doc.  91-1082  Filed  1-15-91;  8:45  am) 

BILLINO  CODE  4410-01-M 


Lodging  of  Consent  Decree;  Mt 
Pleasant,  PA 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  11, 1990,  a 
proposed  Consent  Decree  in  United 
States  V.  Borough  ofMt  Pleasant.  Civil 
Action  No.  90-2018.  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Pennsylvania.  The 
Consent  Decree  requires  defendant  to 
pay  a  civil  penalty  of  $18,500  and  to 
undertake  measures  to  ensure  future 
compliance  with  the  Clean  Water  Act, 
33  U.S.C.  1251  et  seq.,  and  the  applicable 
permit. 

The  Department  of  Justice  will  ■ 
received  for  a  period  of  thirty  (30)  days 
from  the  date  of  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Borough  of  Mt 
Pleasant.  DOJ  Ref.  90-5— 1-1-3195A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  United  States  Court 
House,  633  U.S.  Post  Office  and 
Courthouse,  7lh  Avenue  and  Grant 
Street,  Pittsburgh,  Pennsylvania  15219. 
Copies  of  the  Consent  Decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section  Document  Center, 
601  Pennsylvania  Aver.ue  Building.  NW., 
Washington.  DC  20004  (202-347-2072).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Elnforcement 
Section.  Document  Center.  601 
Pennsylvania  Avenue,  NW.,  Box  1097. 
Washington.  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $8.50  (25  cents  per  page 
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reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Richard  B.  Steward, 

Assistant  Attorney  General,  Environment  and 

Natural  Resources  Division. 

|FR  Doc.  91-1083  Filed  1-15-91:  8  45  ami 

BILUNQ  COOC  4410-01-41 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act;  Town  of  Oyster  Bav:  Correction 

This  is  to  correct  the  Notice  which 
was  published  in  the  Federal  Register  on 
December  18, 1990,  cited  at  Vol.  55,  No. 
243,  p.  51970,  United  States  v.  Town  of 
Oyster  Bay. 

This  notice  corrects  the  following 
error: 

In  the  third  paragraph,  the  name  of  the 
case  should  appear  as  United  States  v. 
Town  of  Oyster  Bay.  instead  of  United 
States  v.  Central  Maine  Power.  There 
are  no  other  changes  to  this  paragraph. 
Richard  B.  Stewart, 

As.'iistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
[FR  Doc  91-997  Filed  1-15-91;  8:45  am] 

BILLING  CODE  4410-01-M 


Antitrust  Division 

Gas  Utilization  Research  Forum 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Gas 
Utilization  Research  Forum  ("GURF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  December  19. 1990, 
disclosing  (1)  the  identities  of  the  parties 
to  GURF  and  (2)  the  nature  and 
objective  of  GURF.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  section  6(b)  of  the  Act, 
identities  of  the  parties  to  GURF,  and  its 
general  areas  of  planned  activity,  are 
given  below; 
Atlanta  Gas  Light  Companv,  P.O.  Box 

4569,  Atlanta,  GA  30302. 
Brooklyn  Union  Gas,  195  Montague 

Street,  Brooklyn,  NY  11201-3635. 
Chevron  Research  and  Technology 

Company,  P.O.  Box  1627,  Richmond, 

CA  94802-0627. 

With  copies  of  all  correspondence  to: 
Chevron  Corporation,  Law  Department, 

P.O.  Box  7141,  San  Francisco,  CA 

94120-7141. 
Eniricerche,  200097  S.  Donato,  Milan. 

Italy. 


Exxon  Research  &  Engineering  Co.,  P.O. 

Box  101,  Florham  Park,  NJ  07932-0101. 
Gas  Research  Institute.  8600  W.  Bryn 

Mawr  Avenue,  Chicago,  IL  60631. 
Mobil  Research  &  Development  Corp., 

P.O.  Box  480,  Paulsboro,  NJ  08066- 

0480. 
University  of  Salford,  The  Crescent, 

Salford  M5  4WT,  England. 
British  Gas  PLC,  Midlands  Research 

Station.  Wharf  Lane.  Solihull.  West 

Midlands  Region  B91  2JW.  England. 

The  objectives  of  GURF  and  its 
members  and  the  area  of  planned 
activity  in  this  project  are  to  provide  a 
stimulus  to  research  and  development  of 
technology  for  natural  gas 
transportation,  processing,  storage  and 
utilization;  to  provide  a  forum  for  the 
presentation  of  proposals  for  joint 
industry  projects  related  to  natural  gas 
transportation,  processing,  storage  and 
utilization  for  funding  members  of  GURF 
and  non-members  alike;  to  provide 
advice  to  academic  organizations  and 
other  natural  gas  research  oriented 
groups  of  the  needs  and  interests  of 
members. 

Nonmembers  of  GURF  may  become 
participants  in  this  project  and  the 
parties  intend  to  file  additional  written 
notification  disclosing  all  membership 
changes  in  this  project.  Information 
regarding  participation  in  this  project 
may  be  obtained  from  the  Chevron 
Corporation  Law  Department,  P.O.  Box 
7141,  San  Francisco,  CA  94120-7141. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc  91-1000  Filed  1-15-91;  8:45  amj 

BILUNG  CODE  4410-01-N 


International  Partners  in  Glass 
Research 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C  4301  etseq.  ("the  Act"), 
International  Partners  in  Glass  Research 
("IPGR")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  December  26. 1990, 
disclosing  a  change  in  its  termination 
date.  The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  general  areas 
of  planned  activity  are  given  below. 

The  joint  venture  partners  have 
agreed  to  extend  the  research  and 
developmental  program  of  the 
Partnership  that  is  the  subject  of  the 
above-referenced  filings  to 
approximately  December  14, 1991.  This 


constitutes  an  extension  of  one  year 
from  the  original  termination  date,  as  set 
forth  in  the  partnership  agreement,  of 
December  14. 1990. 

On  March  12. 1965,  IPGR  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant     *• 
to  section  6(b)  of  the  Act  on  April  10, 

1985.  50  FR  14175-  On  November  18, 

1986,  April  25, 1988,  and  Februarj-  9, 
1990,  IPGR  filed  additional  notifications. 
The  Department  published  notices  in 
response  to  these  additional 
notifications  on  januarv'  6, 1987,  52  FR 
468:  June  2. 1988,  53  FR  20197;  and  March 
8. 1990,  55  FR  8612  respectively. 

Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc  91-1001  Filed  1-15-91;  8:45  am] 
BILLING  CODE  4410-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conference 
Advisory  Committee  on  Civil  Rules 

agency:  Judicial  Conference  on  the 

United  States. 

action:  Notice  of  open  hearing. 

SUMMARY:  There  will  be  a  one-day 
hearing  of  the  Advisor>'  Committee  on 
Civil  Rules  to  hear  testimony  on  Rule  11 
of  the  Federal  Rules  of  Civil  Procedure. 
The  hearing  will  be  open  to  public 
observation  but  not  participation,  and 
will  commence  at  8:30  a.m. 
DATES:  February  21.  1991. 
ADDRESSES:  United  States  Court  of 
Appeals.  En  Banc  Courtroom.  2nd  Floor. 
600  Camp  Street,  New  Orleans. 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Macklin.  Jr.,  Secretarv'. 
Committee  on  Rules  of  Practice  and 
Procedure.  Washington.  DC  20544. 
telephone  (202)  633-6021. 

Dated:  January  9, 1991. 
James  E  Macklin.  Jr... 

Secretary.  Committee  on  Rales  of  Practice 
and  Procedure. 
(FR  Doc.  91-1042  Filed  1-15-91,  8:45  am] 

BIUJNQ  CODE  2210-01-M 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Civil  Rules 

AGENCY:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  open  meeting. 


summary:  There  will  be  a  two-day 
meeting  of  the  Advisory  Committee  on 
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Civil  Rules  to  consider  revisions  of  the 
Discovery  Rules,  Rule  11  and  other 
Federal  Rules  of  Civil  Procedure.  The 
meeting  will  be  open  to  public 
observation,  and  will  commence  each 
day  at  8:30  a.m. 
DATtS:  February  22-23,  1991. 
AOOMCMCS:  United  States  Court  of 
Appeals,  En  Banc  Courtroom,  2r.d  Floor, 
600  Camp  Street,  New  Orlean.H. 
Louisiana. 

FOM  FURTHER  INFORMATION  CONTACT. 
lames  E.  Macklin.  )r.,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedu.'-p.  Washington,  DC  20544, 
telephor:e  (202i  633-«02i 

Dated  !  >  ludry  lO,  19S1. 
laniM  FL  Macklin.  |r  , 
Secretary .  Commit  lee  on  Rules  of  Practice 
ondProce-fure. 
|FR  Doc.  91-li>»3  Filed  1-15-91;  8:45  am) 

BiLUNQ  COOC  »tO-OV.M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Infonnatton  Coflection 
Activmee  Under  0MB  Review 

AQENCV:  National  F.ndowment  for  the 

Arts. 

action:  Notire. 


summary:  The  Nufional  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
colletion  must  be  submitted  by  February 
15.1991. 

AOORESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Mangement  and 
Budget,  New  Executive  Office  Building, 
726  [ackson  Place,  NVV.,  Room  302. 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C.  Doyle, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division.  Room 
2U3, 1100  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT 
Mrs.  Anne  C.  Doyle,  National 
Flndowment  for  the  Arts,  Administrative 
Services  Division.  Room  303. 1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  the  reinstatement 
of  a  previously  approved  collection  of 
information  This  entry  is  issued  by  the 


Endowment  and  contains  the  following 
information: 

(1)  The  title  of  the  form:  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses:  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
rot  subject  to  44  U.S.C  3504(h). 

Title:  Music  Ensembles  FY  1991 
Application  Guidelines. 

Frequency  of  Collection:  One  time. 

Respondents:  State  or  local 
governments;  Non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  non-profit  organizations  and  state 
or  local  arts  agencies  that  apply  for 
funding  under  the  Music  Ensembles 
categories.  This  information  is 
necessary  for  the  accurate,  fair,  and 
thorough  consideration  of  competing 
proposals. 

Estimated  Number  of  Respondents: 
520. 

A  verage  Burden  Hours  per  Response: 
34. 

Total  Estimated  Burden:  17.44a 
Anne  C  Ooyla, 

Administrative  Services  Division,  Noiiotiol 
Endowment  for  the  Arts. 
[FR  Doc.  91-977  Filed  1-15-91;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rel.  No.  34-28758;  File  Na  5n-Amex-«0- 

391 

Self-Regulatory  Organizetlons;  FiHng 
and  Order  Granting  Accelerated 
Temporary  Approval  to  Proposed  Rule 
Change  by  American  Stock  Exchange, 
l.nc.  Relating  to  a  Pilot  Program  for 
Execution  of  Odd-lot  Market  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act'), 
15  use.  788(b)(1).  notice  is  hereby 
given  that  on  December  30. 1990.  the 
American  Stock  E.vchange.  Inc.  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  !.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
f.'-om  interested  persons. 


I.  Self-Regulalory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  that  its  pilot 
program  regarding  the  execution  of  odd- 
lot  market  orders  be  extended  for  120 
days.'  The  Amex  received  approval,  on 
a  pilot  basis  expiring  on  January  10, 
1991,  of  amendments  to  Amex  Rule  205 
to  require  execution  of  odd-lot  market 
orders  at  the  prevailing  Amex  quote 
with  no  odd-lot  differential.* 

II.  Self-Regulatory  Organization's 
statement  of  the  Purpose  of,  and 
statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  ihe 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose.  The  Commission  has 
approved,  on  a  pilot  basis  extending  to 
January  10. 1991,  amendments  to 
Exchange  Rule  205  to  require  the 
execution  of  odd-lot  market  orders  at 
the  prevailing  Amex  quote  with  no  odd- 
lot  differential.*  Under  the  pilot 
procedures,  market  orders  with  no 
qualifying  notations  are  executed  at  the 
Amex  quotation  at  the  time  the  order  is 
represented  in  the  market  either  by 
being  received  at  the  trading  post  or 
through  the  Exchange's  Post  Execution 
Reporting  system  ("PER"). 
Enhancements  to  the  PER  system  have 
been  implemented  to  provide  for  the 
automatic  execution  of  odd-lot  market 
orders  entered  through  PF^R.  For 


'  The  Rxch»in(!P  seeks  accelerated  approval  of  ihe 
proposed  Pile  change  in  order  lo  allow  the  pilot 
proijraro,  which  will  expire  on  )anuary  10.  1991.  lo 
conlince  wahoul  inlerruplion. 

'  Stre  Sccunlie.i  Exchange  Act  Rel.  No.  27590 
(l,mjjry  5  1990),  55  VH  1123  (Januar>'  11   1990) 
(dpproving  File  No  SR-Ain*x-a9-31)  (1990 
App.-C'val  Order'!.  Th«  Commiuion  pr«vioo«!y 
epprovud  this  one  ye«r  pilot  program  and  granted 
permiinenl  approval  of  procedureii  which  promce 
thai  Ihe  odd-lol  portion  of  a  Part  of  Round  Lot 
(  PRL")  order  will  be  execuled  at  the  same  price  as 
Ihe  round  lot  portion,  with  no  differential  charged. 
See  Securities  Exchange  Act  Rel.  Na  264*5  ([anuery 
10.  1989).  M  FR  2248  (approving  File  No.  SR-Amex- 
8n-231  (1989  Approval  Oder  ■). 

'  Sec  supra  note  2 
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purposes  of  the  pilot  program,  limit 
orders  that  are  immediately  executable 
based  on  the  Amex  quote  at  the  time 
order  is  received  at  the  trading  post  or 
through  PER  are  executed  in  the  same 
manner  as  market  orders. 

The  Exchange  proposes  that  the  pilot 
program  applicable  to  odd-lot  execution 
procedures  be  extended  for  120  days. 
This  will  provide  the  Commission  with 
an  additional  period  of  time  to  assess 
procedures  under  the  pilot  program  and 
will  permit  the  Exchange  to  provide 
additional  data  and  information 
regarding  its  experience  under  the  pilot 
program  as  well  as  the  operation  of  the 
PER  system  enhancements,  if  such  data 
is  requested  by  the  Commission. 

Basis.  The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
sections  6(b)(5)  and  llA(a)(l)  in 
particular  in  that  it  facilitates  the 
economically  efficient  execution  of  ixld- 
lot  transactions,  and  is  intended  to 
result  in  improved  execution  of 
customer  orders. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

///.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-90-39  and  should  be  submitted 
by  February  6. 1991. 


IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  sections  6  *  and 
llA(a)(l)  *  of  the  Act  and  the  rules  and 
regulations  thereunder.  In  particular,  the 
Commission  believes  that  the  revised 
procedures  which  provide  for  pricing  of 
odd-lot  market  orders  at  the  prevailing 
market  quote  rather  than  a  subsequent 
transaction  should  provide  investors 
with  more  timely  executions  of  these 
orders.  Moreover,  these  orders  will 
receive  execution  prices  that  more 
accurately  refiect  market  conditions 
than  would  otherwise  be  the  case  under 
former  procedures.  In  addition,  the 
Exchange  has  implemented 
enhancements  to  its  PER  system  to 
provide  for  the  automatic  execution  of 
odd-lot  market  orders,  as  set  forth  in  the 
Commission's  1989  Approval  Order.^ 

In  its  1989  and  1990  Approval  Orders, 
the  Commission  asked  the  Amex  to 
analyze  the  difference  in  executions 
between  using  the  Intermarket  Trading 
System  ("ITS")  best  bid  or  offer  and  the 
Amex  quote  without  the  differential. 
Specifically,  the  Commission  was 
interested  in  whether  customers  are 
receiving  a  better  execution,  both  in 
terms  of  price  and  time,  using  the  new 
Amex  system.  The  Commission  also 
was  interested  in  the  feasibility  of 
implementing  an  odd-lot  pricing  system 
using  the  ITS  best  bid  or  offer  and  no 
differential. 

The  Amex  submitted  the  requested 
information  to  the  Commission  on 
January  9, 1991.  The  Amex  data 
indicates  that  for  97.4%  of  the  odd-lot 
executions,  the  Amex  quote  was  the  ITS 
best  bid  or  offer.  The  Amex  concluded 
that  odd-lots  were  executed  at  a  price 
equal  to  or  better  than  the  inside  quote 
97.0%  of  the  time.''  The  Amex  also 
concluded  that  the  prices  at  which  odd- 
lot  market  orders  are  executed  under  the 
pilot  program  have  been,  on  balance, 
superior  to  those  available  under  the 
Exchange's  previous  procedures.  The 
Amex  states  that,  based  upon  its  data,  it 


is  expected  that  87%  of  Amex  odd-lot 
executions  would  receive  a  better  price 
under  the  pilot  procedures  than  under 
the  prior  procedures.* 

The  Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
for  120  days  to  enable  the  Commission 
to  fully  review  the  Amex  report  and  to 
enable  the  pilot  to  continue  without 
interruption  during  the  Commission's 
review.  The  Amex  data  indicates  that 
the  pilot  procedures  provide  a  superior 
price  for  a  substantial  majority  of  odd- 
lot  executions.  The  Commission, 
however,  remains  concerned  that  odd- 
lot  orders  could  receive  executions  at 
less  than  the  best  available  price  since 
the  Exchange's  pricing  formula  does  not 
include  quotations  from  other  markets.* 
Due  to  the  low  number  of  odd-lot  market 
orders,'*  the  small  percentage  of  Amex 
quotes  that  are  worse  than  the  ITS  best 
bid  and  offer,  and  the  benefits  to 
customers  under  the  pilot  program 
procedures,  however,  the  Commission 
believes  that  it  is  acceptable  to  continue 
the  pilot's  current  pricing  procedures  for 
an  additional  120  days.  The  Commission 
requests  that  the  Amex  provide  data  for 
additional  trade  dates  that  will  analyze 
the  difference  in  executions  between 
using  the  ITS  best  bid  or  offer  and  the 
Amex  quote  without  the  differential 
during  the  extension  of  the  pilot 
program.  The  Commission  also  is 
interested  in  the  feasibility  of 
implementing  an  odd  lot  pricing  system 
using  the  ITS  best  bid  or  offer  and  no 
differential.  The  Commission  requests 
that  the  Amex  provide  a  report  on  those 
questions  by  April  1, 1991. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof. 
This  will  permit  the  pilot  program  to 
continue  on  an  uninterrupted  basis.  In 
addition,  the  procedures  the  Exchange 
proposes  to  continue  using  are  the 
identical  procedures  that  were 
published  in  the  Federal  Register  for  the 


*  15  U5C78f  (19881 
•ISL'SC,  78k  l(ai(l  1119881 

•  See  1989  Approval  O-Tier  .<!u;:-ro  note  2  for  a 
description  of  ihe  Exchange  »  odd  lot  procedure* 
and  Ihe  Commission  s  rationale  for  approving  those 
procedures  on  a  pilol  basis.  The  discussion  in  that 
Order  is  incorporated  by  reference  into  this  Order. 

'  See  letter  from  Jules  L.  Winters.  Executive  Vice 
President.  Operations.  Amex.  to  Howard  L  Kramer. 
Assistant  Director.  Commiision.  dated  January  S. 
1991 


'Id 

•  The  rrS  quote  remains  Ihe  Commisstor's 
preferred  method  of  pncing  standard  odd-lot  market 
orders  The  Commission  recently  approved 
amendments  lo  Ihe  New  York  Slock  Exchanges 
(•■NYSE")  rules  which  incorporates  ihe  FTS  quote 
into  the  NYSE's  odd-lot  pricing  procedures  through 
Ihe  use  of  the    Best  Pricing  Quote  "  Sec  Secuntic» 
Exchange  Act  Release  No.  27981  (May  2, 19901.  55 
FR  19409  (May  9.  1990). 

'"The  Amex  stales  that  during  the  penod  of 
January  1  lo  November  30  199a  odd-iols  accounted 
for  0.24%  of  total  Exchange  volume  (7.S29.928 
shares)  See  letter  froai  Jules  L  Winters.  Executive 
Vice  President  Operations,  Amex,  to  Howard  L 
Kramer  Assistant  Director.  Commission,  dated 
January  a  1991. 
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full  comment  period  and  were  approved 
by  the  Commission." 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»»  that  the 
proposed  rule  change  is  approved  for  a 
120  day  period  ending  on  May  10, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Dated:  January  10, 1991. 
Margarat  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  ffl-1057  Filed  1-15-91;  8:45  am) 
muma  coot  mio-oi-« 

(R«L  No.  34-2S7S6;  FU«  Na  SR-CBOE-M- 
21,AmdLNo.1] 

Self-Regulatory  Organizations;  Filing 
of  Amendment  to  Proposed  Rule 
Change  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  Special 
Provisions  Regarding  CBOE 
■Memberships 

January  9, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  January  2, 1991,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  an 
amendment  to  the  proposed  rule  change 
as  described  in  Items  I.  II,  and  III  below, 
which  items  have  been  prepared  by  the 
CBOE.  The  Commission  is  publishing 
this  notice  to  solicit  comment  on  the 
amendment  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
(including  the  amendment)  is  as  follows 
(italics  indicate  additions): 

Rule  3.16  Special  F'rovisions  Regarding 
CBOE  Memberships  (a)  and  (b)  No 
change. 

(c)  Board  of  Trade  Exercisers 

For  the  purpose  of  continued 
entitlement  to  membership  on  the 
Exchange  in  accordance  with  section 
2.1(b)  of  the  Constitution  and  paragraph 
(b)  of  Article  Fifth  of  the  Certificate  of 
Incorporation  of  the  Exchange,  the  term 
"member  of  the  Board  of  Trade  of  the 
City  of  Chicago"  (the  "Board")  is 
interpreted  to  mean  a  single  individual 
or  organization  in  possession  of  a  full 
Board  membership  as  described  below. 
Such  membership  shall  consist  of  all  the 


' '  No  coiiunenti  ware  received  In  connection  with 
(he  propoeed  rule  change  which  implemented  these 
procedure*.  See  1980  Approval  Order,  iupro  note  2. 

"18US.C.78«(b)(2)(19M) 

■*  17  CFR  Ua30-9(a)(12)  (1000). 


trading  rights  and  privileges  afforded  to 
Board  memberships  as  in  existence  on 
February  4.  1972  (the  date  the 
Exchange 's  Certificate  of  Incorporation 
was  adopted)  except  for  such  rights  and 
privileges  which  the  Exchange  may 
exclude.  Where  the  member  is  an 
organization,  one  individual  must 
possess  all  of  a  full  membership 's 
trading  rights  and  privileges  on  the 
Board.  If  any  part  not  excluded  by  the 
Exchange  (but  less  than  all)  of  a  full 
membership 's  trading  rights  and 
privileges  on  the  Board  is  sold,  leased, 
licensed,  delegated  or  in  any  other 
fashion  transferred,  then  neither  the 
transferror  nor  the  transferee  of  such 
rights  and  privileges  shall  be  deemed  to 
be  a  "member  of  the  Board  '  entitled  to 
Exchange  membership.  If  a  full 
membership 's  trading  rights  and 
privileges,  as  they  existed  on  February 
4,  1972.  should  be  split  into  two  or  more 
sets  of  rights  or  privileges  or  be 
segmented  or  separated  in  any  other 
manner,  then,  in  order  for  an  individual 
or  organization  to  be  deemed  to  be  in 
possession  of  all  the  pertinent  and 
regular  trading  rights  and  privileges 
afforded  such  full  membership,  such 
individual  or  organization  must  be  in 
possession  of  and  have  pertinent  and 
regular  trading  rights  and  privileges 
with  respect  to  all  of  the  split, 
segmented  or  separated  parts  of  such 
original  membership  except  for  those 
excluded  by  the  Exchange. 
,  .  .  Interpretation  and  Policies: 
.01     The  trading  rights  and  privileges 
on  the  Board  of  Trade  of  the  City  of 
Chicago  (the  "Board")  during  the  hours 
between  5  p.m.  and  12  midnight. 
Chicago  time  (the  "nighttime  trading 
hours"),  shall  be  excluded,  so  long  as 
this  interpretation  is  in  effect,  from 
being  deemed  part  of  a  full 
membership  s  trading  rights  and 
privileges  on  the  Board  for  the  purposes 
of  rule  3.16(c).  A  person  who  does  not 
hold  trading  rights  and  privileges  on  the 
■  Board  during  nighttime  trading  hours, 
but  who  otherwise  holds  all  of  the 
trading  rights  and  privileges  of  full 
Board  membership,  shall  not  thereby  be 
precluded  from  being  deemed  to  be  a 
"member  of  the  Board  of  Trade  of  the 
City  of  Chicago"  in  accordance  with 
section  2.1(b)  of  the  Constitution  and 
paragraph  (b)  of  Article  Fifth  of  the 
Certificate  of  Incorporation  of  the 
Exchange.  The  interpretation  shall 
cease  to  apply  when  and  if  (i)  the 
trading  hours  of  the  Exchange  for  any 
instrument  traded  on  or  through  the 
facilities  of  the  Exchange  extended  into 
the  nighttime  trading  hours  and  (iij  a 
change  in  or  the  repeal  of  this 
interpretation  has  been  approved  by  the 
Securities  and  Exchange  Commission 


upon  a  filing  pursuant  to  the  provisions 
of  sections  19(b)(1)  and  19(b)(2)  of  the 
Securities  Exchange  Act  of  1934. 

n.  Self-Regulatory  GT^anization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  the  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  the  original  rule  proposal,  •  the 
Exchange  stated  that  the  purpose  of  rule 
3.16(c)  is  to  assure  that  the  spirit  and  the 
letter  of  the  agreement  by  which  the 
CBOE  was  created  by  the  Board  and  by 
which  the  Board  and  the  Exchange  have 
conducted  their  affairs,  is  maintained. 

In  Article  5(b)  of  the  CBOE's 
Certificate  of  Incorporation,  the  CBOE 
recognized  the  special  contributions 
made  by  those  membership  holders  of 
the  Board  during  the  period  when  the 
CBOE  was  organized  and  developed. 
The  recognition  extended  by  the  CBOE 
consists  of  allowing  the  present  holder 
of  each  Board  membership,  which 
existed  at  the  time  of  the  incorporation 
of  the  CBOE.  the  right  to  apply 
(exercise)  for  membership  on  the  CBOE 
without  purchasing  a  CBOE  issued 
membership.  The  rule  clarification  is 
proposed  for  the  purpose  of  specifically 
stating  that  only  full  Board  memberships 
which  possess  all  the  trading  rights 
afforded  such  membership,  except  for 
such  rights  and  privileges  which  the 
Exchange  may  exclude,  will  qualify  for 
CBOE  membership  pursuant  to  Article 
5(b)  of  CBOE's  Certificate  of 
Incorporation.  At  the  time  when  the 
CBOE  was  incorporated,  there  existed  a 
limited  number  of  full  memberships  on 
the  Board  which  were  assigned  an 
exercise  (membership)  privilege  on  the 
CBOE. 

The  rule  clarification  also  addresses 
the  possibility  of  a  full  membership  split 
by  the  Board  or  the  multiple  party  use  of 


■  See  Securities  Exchange  Act  Rel.  No.  28201  ('jly 
U  1990),  S5  FR  29668. 
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a  full  membership.  If  a  split  should 
occur,  enough  split  (fractional) 
memberships  of  a  full  membership,  as  of 
the  time  of  the  CBOE's  incorporation, 
would  be  required  to  form  a  full  Board 
membership  capable  of  exercise 
(membership)  privileges  on  the  CBOE. 
Any  multiple  party  use  of  one  Board 
membership  would  preclude  a  CBOE 
exercise  (membership)  privilege. 

In  amendment  number  1  to  SR-CBOE- 
90-21,  the  Exchange  hereby  adds 
Interpretation  and  Policies  .01  to  further 
clarify  the  application  of  the  agreement 
between  both  marlietplaces  as  it  applies 
to  nighttime  trading  hours.  The 
Interpretation  says  that,  unless  and  until 
the  CBOE  extends  the  trading  hours  for 
an  instrument  traded  on  the  CBOE  to 
between  5  p.m.  and  12  midnight,  Chicago 
time,  and  the  SEC  approves  a  change  to 
Interpretation  .01,  the  CBOE  will  not 
deem  the  nighttime  rights  and  privileges 
on  the  Board  to  be  a  part  of  a  full  Board 
membership.  Therefore,  the 
interpretation  provides  that,  for 
purposes  of  rule  3.16(c),  one  may  still  be 
a  full  member  of  the  Board  despite 
having  leased,  licensed,  or  otherwise 
disposed  of  one's  nighttime  trading 
privileges. 

(b)  Basis 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act,  in  general,  and  section  6(b)(5), 
in  particular,  which  provides,  among 
other  things,  that  the  rules  of  the 
Exchange  are  to  be  designed  to  promote 
just  and  equitable  principles  of  trade 
and  are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  consented  to  the 
inclusion  of  the  comments  to  SR-CBOE- 
90-11  as  part  of  this  file  since  that  filing 
was  published  in  the  Federal  Register  on 
May  24, 1990,  but  was  subsequently 
withdravm  on  June  26, 1990,  when  SR- 
CBOE-9-21  was  filed.  The  Exchange  has 
responded  to  all  comments  received  on 
the  proposal  thus  far  in  letters  dated 
May  21, 1990.  and  September  4, 1990, 
which  were  directed  to  Jonathan  Katz, 
Secretary,  SEC. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  it  reasons  for  so  finding  or  (ii) 
as  to  which  the  self  regulatorj' 
organization  consents,  the  Commission 
will: 

(a)  By  order  approved  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views  and 
argximents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubHc  in 
accordance  with  the  provision  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-90-21  and  should  be 
submitted  by  February  6, 1991. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  91-1058  Filed  1-15-91;  8:45  am] 
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[Rel  Na  34-28753;  RIe  No.  SR-PTC-90-08] 

Self-Regulatory  Organizations; 
Participant  Trust  Company;  Filing  of 
Proposed  Rule  Change  Relating  to  the 
Termination  of  the  "Supercap" 

January  ft,  1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  November  29, 1990,  the 
Participant  Trust  Company  ("PTC")  filed 


with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1. 11,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PTC  filed  the  proposed  rule  change  to 
amend  its  rules  by  deleting  the 
"supercap"  provision  of  PTC's  "Net 
Debit  Monitoring  Level  Procedure". 
Below  is  the  text  of  the  proposed  rule 
change.  Brackets  indicate  deletions. 

Net  Debit  Monitoring  Level  Procedures 

A  Net  Debit  Monitoring  Level 
("NDML")  shall  be  established  for  each 
Participant.  The  NDML  for  each 
Participant  will  equal  the  lesser  of  (1) 
100%  of  the  total  committed  lines  of 
credit  available  to  PTC  to  fmance 
setUement  or  (2)  an  amount  as 
determined  by  the  PTC  Board  of 
Directors  from  time  to  time  based  upon 
criteria  related  to  credit  and/or  capital. 

If  a  Participant  wishes  to  raise  its 
NT3ML  it  may,  subject  to  PTC 
acceptance  and  approval,  provide  a 
committed  line  of  credit  to  PTC  on 
which  PTC  may  draw  at  its  discretion 
on  behalf  of  the  Participant  Any 
individual  credit  line  must  be  provided 
pursuant  to  an  agreement  in  form  and 
substance  acceptable  to  PTC. 

For  every  Participant,  a  "net  debit 
balance"  or  a  "Net  credit  balance"  is 
computed  which  is  the  algebraic  sum  of 
the  Credit  and  Debit  Balances  for  all 
F*roprietary,  Agency  and  Pledgee 
Accounts  of  the  participants  plus 
optional  cash  deposits  by  the  Participant 
to  the  Participants  Fund  which  are 
earmarked  to  prefund  transactions  in 
those  Accounts. 

If  a  Participant's's  net  debit  balance 
reaches  80%  of  the  Participant's  NDML 
the  Participant  will  be  notified  and 
requested  to  monitor  the  situation. 
However,  PTC  will  continue  to  process 
transactions. 

PTC  will  not  process  transactions  that 
increase  a  Participant's  net  debit 
balance  to  a  level  greater  than  its 
NTDML  In  the  event  that  a  transaction 
would  increase  a  Participant's  net  debit 
balance  to  a  level  greater  than  its  NDML 
(the  "excess  net  debit ").  the  Participant 
must  take  one  of  the  following  actions 
before  PTC  will  process  the  transaction: 

1.  Redehver  or  pledge  the  subject 
Securities  Versus  Payment; 
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2.  Deliver  or  plcdg"  other  Securitiea 
Versus  Payment  to  red'jce  its  net  debit 
balance  to  a  level  that  would  permit  the 
transaction  to  occur, 

3.  Provide  adequate  additional 
committed  lines  of  credit;  or 

4.  Prefund  the  receipt  |,  subject  to  the 
next  paraRraphj. 

(If  a  Participant  reaches  its  NDML 
prior  to  1  p.m.  and  intends  to  prefund  iis 
excess  net  debit,  a  Participant  may 
request  senior  management  of  P^'C  (the 
President  or  his  designee)  to  grant  an 
extension  of  the  time  for  the  Participant 
to  prefund  its  excess  net  debit,  dunng 
which  time  transactions  may  continue. 
PTC's  senior  management  shall  approve 
that  extension  subject  to  the  following 
conditions: 

1.  The  Participant  has  positive  Net 
Free  Equity  ("NFE")  and  no  transaction 
during  the  extension  should  reduce  NFE 
to  a  negative  position: 

2.  Prior  to  granting  the  extension,  the 
Participant  identifies  to  PTC  the 
prcfunding  banks  and  the  amount  to  be 
prefunded,  to  the  satisfaction  of  FTC 
senior  management; 

3.  The  Participant's  net  debit  balance 
will  not  exceed  twice  its  established 
NDMU  and 

4.  The  extension  is  for  no  longer  than 
one  and  one-half  hours. 

5.  For  all  Participants  concurrently 
granted  an  extension,  the  aggregate  of 
their  excess  net  debits  shall  not  at  any 
time  exceed  300%  of  the  committed 
credit  lines  of  PTC.  If  this  condition  Is 
the  exclusive  effective  constraint  on  a 
proposed  transaction,  the  transaction 
will  be  queued  and  permitted  to  proceed 
in  turn  when  the  aggregate  of  excess  net 
debits  has  been  reduced  below  the  300% 
limit  sufficiently  to  accommodate  the 
tiansaction. 

if  the  excess  net  debit  has  not  been 
prefunded  upon  termination  of  the 
extension,  or  it  the  conditions  to  the 
extension  are  not  met.  PTC  shall 
suspend  all  further  receives  Versus 
Payment  pending  reduction  of  the 
Participant's  net  debit  balance  below  its 
established  NDML  In  addition,  PTC 
may  take  other  action  against  the 
Participant  pursuant  to  its  Rules  and 
Procedures  as  it  deems  appropriate. 

The  above  procedure  for  extension  is 
8  transitional  measure.  The  procedure  is 
necessary  to  assure  that,  as  the 
depository's  activities  increase  after  its 
formation,  situations  do  not  develop  in 
which  the  fixed  NDML  would  block  a 
transaction  which  in  turn  would  block 
other  transactions,  immobilizing  the 
system.  During  the  transitional  period, 
FTC  and  Participanta  shall  adjust  their 
operations  so  that  the  transitional 
procedure  can  be  eliminated.  PTC  shall 
encourage  this  by  limited  use  of  the 


tran.<iitional  procedure  and  by  imposing 
fees  for  its  use.] 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries  set  forth  in 
Sections  (A).  (B)  and  (C)  below  of  the 
most  significant  aspects  of  such 
statemenljt. 

A.  Self-Regulatory  Organizction's 
Staten^ent  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  "supercap"  provisions  of  the 
NDML  Procedure  were  intended  ab 
initio  to  serve  as  a  transitional  lubricant 
to  the  PTC  system  in  order  to  avoid 
"gridlock"  as  participants  adjusted  to 
use  of  the  system  and  the  conversion  of 
all  coupons  was  completed.  The 
termination  of  this  transitional  measure 
six  months  after  all  coupons  were  in  the 
system  and,  in  all  events,  by  January  1. 
1991  was  a  commitment  made  by  PTC  to 
the  Federal  Reserve  ("Fed")  in 
connection  with  Fed  approval  of  PTC  for 
membership  in  the  Fed  System.  This 
commitment  was  cited  in  the  SEC  order 
(Securities  Exchange  Act  Rel.  No.  20671, 
File  No.  600-25  at  Footnote  16  and 
Section  III.C.3.C.  including,  in  particular. 
Footnote  43)  approving  the  temporai7 
registration  of  PTC  as  a  clearing  agency. 
PTC  was  required  to  report  every  use  of 
supercap  to  the  Sec.  Supercap  has  never 
been  used.  The  purpose  of  the  proposed 
rule  change  is  thus  to  satisfy  the  Fed 
commitment  and  to  eliminate  an 
unnecessary,  unused  provision  of  the 
rules. 

The  basis  for  this  proposed  rule 
change  under  the  Act  is  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  as 
required  by  section  17A(b)(3)(F)  of  the 
1934  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  perceive  that  this 
proposed  rule  change  imposes  any 
burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  en  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others     | 

PTC  hfis  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
prrtposod  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  participants  or  other 
interested  parties.  | 

III.  Date  of  Effectiveness  cf  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principle  office  of  PTC.  All 
submissions  should  refer  to  File  No.  SR- 
PTC-90-08  and  should  be  submitted  by 
February  6, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-1058  Filed  1-16-81;  •:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[COD  91-003] 

Towing  Safety  Advisory  Committee 

AOENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  Towing  Safety 
Advisory  Committee  (TSAC).  This 
committee  advises  the  Secretary  of 
Transportation  on  rulemaking  matters 
related  to  shallow-draft  inland  and 
coastal  waterway  navigation  and 
towing  safety. 

Nine  members  will  be  appointed  as 
follows:  Four  (4)  members  from  the 
barge  and  towing  industry,  reflecting  a 
geographical  balance;  one  (1)  member 
from  the  mineral  and  oil  supply  vessel 
industry:  two  (2)  members  from  port 
districts,  authorities  or  terminal 
operators;  and  two  (2)  members  from  the 
general  public. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  committee  will  meet  at 
least  once  a  year  in  Washington,  DC  or 
another  location  selected  by  the  Coast 
Guard. 

DATES:  Requests  for  applications  should 
be  received  no  later  than  May  15, 1991. 
ADDRESSES:  Persons  interested  in 
applying  should  write  to  Commandant 
(G-MP-4),  room  2412,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW.. 
Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  jo  Pensivy,  Executive  Director, 
Towing  Safety  Advisory  Committee  (G- 
MP-4).  room  2412.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001,  (202)  267- 
1406. 

Dated:  January  &  1991. 
].D.  Sipes. 

Rear  Admiral  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 
[FR  Doc.  91-1044  Filed  1-15-91;  8  45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement 
Fresno  and  Madera  Counties,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
corridor  north  of  the  city  of  Fresno  in 
Fresno  and  Madera  Counties,  California. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  R.  Schultz,  District  Engineer. 
Federal  Highway  Administration.  P.O. 
Box  1915,  Sacramento,  California  95812- 
1915.  Telephone:  916/551-1140. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
California  Department  of  Transportation 
(Caltrans),  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  preserve  a  wider  right- 
of-way  on  Route  41  from  0.2  mile  north 
of  Audubon  Drive,  in  the  City  of  Fresno, 
to  one  mile  north  of  Route  145  in  rural 
Madera  County,  to  prevent  the  loss  of  a 
potentially  important  future 
transportation  corridor. 

This  study  will  replace  studies 
described  in  earlier  notices  of  intent. 

Alternatives  include  a  corridor  on  the 
present  alignment  or  a  new  alignment  to 
the  east;  or  no  preservation  at  all. 

The  scoping  process  for  this  proposed 
action  will  include  coordination  and 
consultation  with  appropriate  agencies, 
groups,  and  individuals.  Three  public 
information  meetings  were  conducted  in 
1985. 1988.  and  1990;  additional  public 
meetings  will  be  held  as  needed.  The 
draft  EIS  will  be  circulated  and  a  public 
hearing  conducted. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  previously  in  this  document 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on;  January  7, 1991. 
John  R.  Schultz. 

District  Engineer.  Sacramento.  California. 
[FR  Doc.  91-1011  Filed  1-15-81;  8:45  am) 

WLLINO  CODE  «»1»-23-M 

Environmental  Impact  Statement;  Los 
Angeles  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Tier  1 


Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Los  Angeles  County  in  the  City  of 
Santa  Clarila  and  vicinity. 

FOR  FURTHER  INFORMATION  CONTACT 

James  J.  Bednar,  District  Engineer. 
Federal  Highway  Administration.  P.O. 
Box  1915,  Sacramento,  California  95812- 
1915.  Telephone:  (916)  551-1310. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  a  Tier  1 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  adopt  a  route  corridor 
location  to  build  California  State  Route 
126,  in  the  City  of  Santa  Clarita  and 
vicinity,  between  Interstate  Route  5  and 
State  Route  14,  a  distance  of  about  9 
miles. 

The  City  of  Santa  Clarita  and  vicinity 
is  developing  rapidly  and  traffic 
congestion  is  increasing  on  the  existing 
network  of  roads  and  highways.  Even 
including  future  planned  highway  and 
arterial  improvements  in  the  area,  a 
need  is  anticipated  for  the  extension  of 
existing  State  Route  126,  from  its  present 
interchange  with  Interstate  5  at  Henry 
Mayo  Drive  to  State  Route  14. 

The  Tier  1  EIS  is  to  include  an 
evaluation  of  the  purpose  and  need  for 
the  project,  solutions  and  alternatives  to 
satisfy  the  needs,  description  of  the 
affected  environment,  and  inter-agency 
coordination  and  public  involvement 
The  environmental  consequences 
discussion  will  include  issues  and 
elements  that  are  critical  to  the  selection 
of  the  location  adoption. 

A  Tier  1  document  does  not  have  the 
detail  of  a  project  level  (Tier  2) 
document.  The  scope  and  level  of 
analysis  of  the  critical  issues  will  be 
detailed  to  the  degree  necessary  to 
satisfy  FHWA  requirements  for  location 
approval  and  g've  authorization  for 
protection  of  right-of-way  for  purposes 
of  corndor  preservation.  A  Tier  2 
documf  rt.  to  be  performed  at  a  later 
date,  vmII  address  project  specific  issues 
and  describe  in  greater  detail  the  project 
environmental  consequences,  design 
alternatives,  and  project  mitigation. 
Once  a  Tier  2  document  is  approved, 
final  right-of-way  acquisition  and 
project  development  procedures  can  be 
pursued. 

The  alternatives  proposed  to  be 
considered  are  for  a  multi-lane 
expressway  or  freeway  on  new 
ahgnment  as  shown  on  the  attached 
map  for  (1)  Rescinded  State  Route  126 
location  alternative;  (2)  County  of  Los 
Angeles  study  alignment  alternative;  (3) 
southern  alignment  alternative.  The  no- 
build  alternative  will  also  be  evaluated. 
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Letter!  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  scoping  meeting  will 
be  held  early  in  1991  and  a  series  of 
public  meetings  are  proposed  prior  to 
the  public  hearing  planned  for  mid-1992. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and  hearing. 
The  draft  Tier  1  EIS  will  be  available  for 
public  and  agency  review  and  comment 
prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
The  views  of  agencies  which  may  have 
knowledge  about  historic  resources 
potentially  affected  by  the  proposal  or 
interest  in  the  effects  of  the  proposal  on 
historic  properties  are  specifically 
solicited.  Comments  or  questions 
concerning  this  proposed  action  and  the 
Tier  1  EIS  should  be  directed  to  the 
FHWA  at  the  address  proviued  above. 

(Catatog  of  Federal  Dtnnedic  AMistance 
Program  Nuink>er  20.20&,  Highway  Reiearcli, 
Planning  and  Construction.  The  regulations 
impiementing  Executive  Order  12372 
regarding  Intergoveminental  congultatlon  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  7. 1991. 
laiiMs  |.  BMlnor, 

District  Engineer,  Sacrumeiito.  California. 
|FR  Doc  91-1005  Filed  l-lS-fll;  8:45  am) 

KUJNO  COOC  4t10-Xl-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Inf  otmatlon  Collection 
Requirements  Submitted  to  0MB  (or 
Review 

Jdnuary  10. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
ir.formation  collection  should  be 
aJdresaed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 


Form  Number  IRS  Form  CT-2 

Type  of  Review  Revision. 

Title:  Employee  Representative's 
Quarterly  Railroad  Tax  Return. 

Description:  Employee  representatives 
file  Form  CT-2  quarterly  to  report 
corapensaUon  on  which  railroad 
retirement  and  on  which  railroad 
unemployment  repayment  taxes  are 
due.  IRS  uses  this  iniformatiun  to 
ensure  that  employee  representfltives 
have  paid  the  correct  tax.  Form  CT-2 
also  transmits  the  tax  payment 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  112 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordikeeping — 26  minutes 
Learning  about  the  law  or  the  form — 

13  minutes 
Preparing  the  form — 17  minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS — 17  minutes 

Frequency  of  Response:  Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  168  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  EX:  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Hoiiand, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  91-974  Filed  1-15-81;  6:45  am) 

BtUJMO  COOC  4S30-0V-M 


Public  tntormation  Conectlon 
Requirements  Submitted  to  OMB  for 
Review 

January  10. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(9)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionis)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 


Internal  Revenue  Service 
OMB  Number  1545-0002 


Office  of  Thrift  Superviaioo 
OMB  Number  1550-«)eo 


Form  Number  H-(b)  11 

Type  of  Review:  Revision. 

Title:  Savings  and  Loan  Holding 
Company  Report. 

Description:  To  determine  a  savings  and 
loan  holding  company's  adherence  to 
the  statutes,  regulations,  and 
conditions  of  approval  to  acquire  an 
insured  institution  and  whether  any  of 
the  company's  activities  would  be 
injiuious  to  the  operation  of  any 
subsidiary  savings  association. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  flespondents:  750 

Estimated  Burden  Hours  Per  Response: 
15  hours,  30  minutes. 

Frequency  of  Response:  Quarterly  and 
annually. 

Estimated  Total  Reporting  Burden: 
46,500  hours. 

Clearance  Officer  John  Turner  (202) 
906-6840,  Office  of  Thrift  Supervision. 
1700  G  Street,  NW.,  3rd  Floor, 
Washington,  DC  20552. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 

[FR  Doc.  91-975  Filed  1-15-91;  8:45  am) 

Buxmacooc  mio-2»-ii 


Pubic  Information  Collection 
Requirements  Submitted  to  OMB  for 
Revtew 

January  9,  1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2224, 1500  Pennsylvania 
Avenue,  NW..  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  1535-0040 
Form  Number  PD  2458-1 
Type  of  Review:  Reinstatement 
Title:  Certificate  of  Entitlement  for 
United  States  Registered  Securities 
and  Checks  Not  Exceeding  $500.00 
After  Administration  of  a  Deceased 
Owner's  Estate 
Description:  This  form  is  used  for 
collecting  payment  of  $500.00  or  less 
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after  an  estate  has  been  administered 
Respondents:  Individuals  or  households. 
State  or  local  governments, 
businesses  or  other  for-profit,  non- 
profit institutions 
Estimated  Number  of  Respondents:  80 
Estimated  Burden  Hours  Per  Response: 

1  hour 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  80 

hours 
OMB  Number  1535-0052 
Form  Number  PD  1011 
Type  o/flev/eiv.' Reinstatement 
Title:  Resolution  Authorizing  (1) 
Disposition  of  Securities  held  by 
Organization  (2)  Execution  and 
Delivery  of  Bonds  of  Indemnity 
Description:  This  form  is  used  by  an 
organization  that  delegates  officials  to 
dispose  of  Treasury  securities 
Respondents:  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions 
Estimated  Number  of  Respondents:  485 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  243 

hours 
Clearance  Officer  Rita  DeNagy  (202) 
447-1640,  Bureau  of  the  Public  Debt, 
Room  137,  BEP  Annex,  300  13th  Street. 
SW.,  Washington.  DC  20239-0001 
OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503 
Lois  K.  HoIlaDd, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  91-976  Filed  1-15-91;  8:45  am) 

BILLINQ  CODE  4«1(M(MI 


Office  of  Thrift  Supervision 

Trident  Federal  Savings  and  Loan 
Association,  FJV.;  Appointment  of 
Conservator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  sections 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Trident  Federal  Savings 
end  Loan  Association,  F.A.  Newark, 
New  jersey,  on  January  4, 1991. 

Dated:  January  10, 1991. 

By  the  Office  of  Thrift  Supervision. 


Npdine  Y.  Wasiilagtoo, 

Corporate  Secretary. 

[FR  Doc.  91-995  Filed  l-lb-91;  8:45 

BILUNO  CODE  STaV-Ot-H 

First  Federal  Savings  and  Loan 
Association  of  Pittsburgti;  Notice  of 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5{d}(2)[A]  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  by  section  301 
of  the  Financial  Institutions  Reform. 
Recovery  and  Enforcement  Act  of  1989, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Federal  Savings  and  Loan  Association 
of  Pittsburgh,  Pittsburgh,  Pennsylvania, 
Docket  No.  3014,  on  January  4, 1991. 

Dated:  January  la  1991. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Ccporate  Secretary. 

[FR  Doc.  91-991  Filed  1-15-91:  8:45  am) 

BILUNQ  CODE  (73IH11-M 


First  Federal  Savings  and  Loan 
Association  of  San  Antonio;  Notice  of 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended  by  section  301 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989. 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  First 
Federal  Savings  and  Loan  Association 
of  San  Antonio.  San  Antonio.  Texas. 
Docket  No.  3792.  on  January  4. 1991. 

Dated:  January  10. 1991. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 

Corporate  Secretary. 

[¥R  Doc.  91-992  Filed  1-15-91;  6:45  am] 

BILUMO  CODE  1720-01-M 


Moultrie  Savings  Banlc,  FSB; 
Replacement  of  Conservator  WItb  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)(A)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  is 
Conservator  for  Moultrie  Savings  Bank, 
FSB,  Moultrie,  Georgia  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  January 
4,1991. 


Dated:  January  10, 1991 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

[FR  Doc.  91-994  Filed  1-15-91;  &45  am) 

BiUJNe  CODE  (720-OVII 


Trident  Federal  Savings  and  Loan 
Assoc.;  Notice  of  Appointn>ent  of 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Trident 
Savings  and  Loan  Association,  Newark. 
New  Jersey  (Docket  No.  6067),  on 
January  4, 1991, 

Deled:  January  10, 1991. 

By  the  OfEce  of  Thrift  Supervision. 
Nadine  Y.  Wasiiington, 
Corporate  Secretary. 
[FR  Doc  91-993  Filed  1-15-91;  8:45  amj 

BHJJNC  CODE  (720-OVM 


OFFICE  OF  UNrrED  STATES  TRADE 
REPRESENTATIVE 

(Docket  No.  301-S31 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment 
European  Community  Third  Country 
Meat  Dlrecthfe 

agency:  Office  of  the  United  States 
Trade  Representative. 

action:  Notice  of  initiation  of 
investigation  under  section  302  of  the 
Trade  Act  of  1974,  as  amended;  notice  of 
delay  of  request  for  formal  consultations 
under  section  303fb)  of  the  Trade  Act  of 
1974.  as  amended;  request  for  written 
comments.  

summary:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302  of  the 
Trade  Act  of  1974.  as  amended,  ("the 
Trade  Act")  regarding  the  European 
Community  (EC)  Third  Country  Meat 
DirecUve  ("Directive").  The  USTR  will 
continue  informal  discussions  already 
commenced  with  the  EC  aimed  at 
reaching  a  mutually  satisfactory 
solution,  and  for  that  reason  will  delay 
formal  consultations  under  Article 
XXinn  of  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  for  up  to  90 
days.  The  petitioners  concur  with  this 
approach.  USTR  invites  written 
comments  on  the  matter  being 
investigated. 
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DATES:  This  investigation  was  initiated 
on  January  10, 1991.  Written  comments 
from  interested  persons  are  due 
February  19, 1991. 

ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  room  223,  600 
17th  Street,  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT 
Leonard  W.  Condon,  Deputy  Assistant 
U.S.  Trade  Representative  for 
Agricultural  Affairs,  (202)  395-5006,  or 
Richard  H.  Steinberg,  Assistant  General 
Counsel  (202)  395-7305. 
SUPPtEMENTARY  INFORMATION:  On  )uly 
14, 1987,  a  petition  was  filed  under 
section  302  of  the  Trade  Act  of  1974,  as 
amended,  by  the  American  Meat 
Institute,  US.  Meat  Export  Federation, 
American  Farm  Bureau  Federation, 
National  Pork  Producers  Council  and 
National  Cattleman's  Association.  The 
petitioners,  who  are  associations 
representing  producers  of  livestock  and 
grains,  and  packers  and  processors  of 
meat,  complained  of  trade  barriers  to  EC 
imports  of  beef,  pork  and  lamb  from  the 
United  States.  Specifically,  they 
maintained  that  the  Third  Country  Meat 
Directive  subjects  meat  imported  from 
the  United  States  into  EC  member 
countries  to  regulatory  requirements 
that  are  not  observed  within  the  EC 
member  countries;  are  not  fully  enforced 
or  observed  in  meat  packing  plants 
shipping  across  national  boundaries  in 
the  EC;  are  not  based  on  or  justified  by 
any  scientific  analysis;  and  are 
generally  unjustifiable,  unreasonable, 
discriminatory  and  a  burden  on  United 
States  commerce.  The  petitioners  also 
alleged  that  the  Directive  violates 
Article  III  (the  "national  treatment" 
provision)  of  the  GATT. 

On  July  22. 1987,  the  U.S.  Trade 
Representative  initiated  an  investigation 
in  response  to  the  petition  filed  July  14, 
1987.  Morever,  USTR  requested 
consultations  with  the  EC,  as  required 
by  section  303(a)  of  the  Trade  Act.  (52 
FR  28223)  The  United  States  consulted 
with  the  EC  twice  under  Article  XXIIM 
of  the  GATT,  in  September  and 
November  1987.  In  December  1987.  the 
GATT  Council  established  a  dispute 
settlement  panel  to  examine  the  matter, 
but  soon  thereafter  the  EC  took  steps  to 
provide  access  for  a  number  of  U.S. 
meat  packers.  Accordingly,  the  GATT 
dispute  settlement  panel  was  never 
convened  and  the  underlying  section  302 
investigation  was  suspended. 

Almost  three  years  later,  on  October 
30,  1990.  the  EC  confirmed  its  decision, 
pursuant  to  the  Directive,  to  "delist"  all 
U.S.  pork  plants  from  the  list  of  plants 
then  eligible  to  ship  pork  to  the  EC, 
effective  midnight.  October  31, 1990. 
Exports  of  beef  from  previously  eligible 


U.S.  plants  were  halted  as  of  January  1, 
1991. 

On  November  2, 1990,  the  USTR 
requested  consultations  on  this  matter 
with  the  EC,  and  initial  consultations 
were  held  in  Washington  November  19- 
20, 1990.  Technical  information  was 
exchanged,  arguments  were  made  about 
the  GATT  consistency  of  the  Directive 
and  its  application,  and  both  the  United 
States  and  the  EC  demonstrated  a 
willingness  to  continue  efforts  to  reach  a 
mutually  satisfactory  resolution  of  the 
matter. 

On  November  28, 1990,  the  National 
Pork  Producers  Council  and  the 
American  Meat  Institute  filed  a  petition 
under  section  302  of  the  Trade  Act,  as 
amended  by  the  1988  Omnibus  Trade 
and  Competitiveness  Act,  alleging  that 
the  Directive  constitutes  a  foreign 
practice  which  denies  the  rights  of  the 
United  States  under  the  GATT  and  is 
otherwise  unreasonable  and  burdens  or 
restricts  United  States  commerce. 
Petitioners  seek  elimination  of  the 
alleged  violation  and  "restrictions  such 
as  counter  measures  as  are  authorized 
under  section  301 '  as  amended. 

Further  bilateral  discussions  aimed  at 
resolving  the  matter  were  held  with  the 
EC  in  December  1990.  and  those 
discussions  are  continuing. 

Copies  of  the  petition  are  available  for 
public  inspection  at  the  USTR  Reading 
Room:  Room  101.  Office  of  the  United 
States  Trade  Representative,  600 17th 
Street,  NW.,  Washington,  DC.  An 
appointment  to  review  the  docket 
(Docket  No.  301-83)  may  be  made  by 
calling  Brenda  Webb,  (202)  397-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  10  a.m.  to  12  noon  and  from 
1  p.m.  to  4  p.m.,  Monday  through  Friday. 

Investigation 

Under  section  302  of  the  Trade  Act, 
the  USTR  is  required  to  determine,  not 
later  than  45  days  from  the  date  of  the 
filing  of  a  petition,  whether  to  initiate  an 
investigation.  In  this  case  that 
determination  was  due  by  January  12, 
1991.  On  January  10, 1991,  pursuant  to 
section  302(a)  of  the  Trade  Act,  the 
USTR  initiated  an  investigation  of  the 
EC's  practices  and  procedures  with 
respect  to  the  Directive.  The  initiation  of 
this  investigation  does  not  preclude  or 
otherwise  impair  the  ability  of  the 
United  States  Government  to  continue 
the  bilateral  discussions  already 
commenced  with  a  view  to  seeking  a 
mutually  satisfactory  resolution. 

Consultations 

Section  303(b)  of  the  Trade  Act 
permits  delay  of  the  request  for  formal 
consultations  for  up  to  90  days  after 
initiation  of  a  section  302  investigation. 


for  the  purpose  of  verifying  or  improving 
the  petition  to  ensure  an  adequate  basis 
for  consultation.  After  consulting  with 
the  petitioner,  the  USTR  has  decided  to 
delay  for  up  to  90  days  formal 
consultations  with  the  EC  under  GATT 
Article  XXIIM,  and  will  continue 
informal  discussions  with  the  EC  which 
could  resolve  this  matter  without  resort 
to  GATT  dispute  settlement 
proceedings. 

Public  Comment 

Interested  persons  are  invited  to 
submit  written  comments  on  the  issues 
raised  in  the  petition  and  on  the 
determinations  required  under  section 
304  of  the  Trade  Act.  Comments  must  be 
filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(b)  and  are  due  by  noon  on 
Tuesday,  February  19, 1991.  Comments 
must  be  in  English  and  provided  in 
twenty  copies  to:  Chairman,  Section  301 
Committee,  room  222,  USTR,  600  17th 
Street,  NW.,  Washington,  DC  20506, 

Comments  will  be  placed  in  a  file 
(Docket  301-83)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business  information 
exempt  from  public  inspection  in 
accordance  with  15  CFR  2006,15. 
(Confidential  business  information 
submitted  in  accordance  with  15  CFR 
2006.15  must  be  clearly  marked 
"BUSINESS  CONnDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  on  each  of  20  copies,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  The  nonconfidential 
summary  shall  be  placed  in  the  Docket 
which  is  open  to  public  inspection,} 
A,  Jane  Bradley, 

Chairniun,  Section  301  Committee. 
[FR  Doc.  91-1023  Filed  1-15-91;  8:45  am) 

BILUNQ  CODE  3190-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
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,D8partment  form  numberfs),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use:  (5)  frequencj'  of  information 
collection,  if  applicable;  (8)  who  will  be 
required  or  asked  to  respond:  (7)  an 
estimate  of  the  number  of  responses;  (8) 
an  estimate  of  the  total  number  of  hours 
needed  to  complete  the  information 
collection;  and  (9)  an  indication  of 
whether  section  3504(h)  of  Public  Law 
96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff.  Veterans  Health  Service  and 
Research  Administration  (161B3), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  (202)  233-2282. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey. 
Officer  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMD  Desk  Officer  by  February  15, 1991. 

Dated:  January  10, 1991. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Director,  Office  of  Information  Resources 
Policies. 

Reinstatement 

1.  Veterans  Health  Services  and 
Research  Administration. 

2.  Application  for  Employment  and 
Appraisal  of  Applicant  for  Title  30 
Positions. 

3.  Department  Form  Numbers: 

a.  \.\  Form  10-2350,  Application  for 
Physicians,  Dentists,  and  Optometrists 

b.  VA  Form  10-2850a,  Application  for 
Nurses  and  Nurse  Anesthetists 

c.  VA  Form  10-2850b,  Application  for 
Residency 

d.  VA  Form  10-2850c.  Application  for 
Associated  Health  Occupations 
Appointments 

e.  Form  Lpttcr  10-341  a.  Appraisal  of 
Applicant 

4.  "The  application  forms  are  used  in 
lieu  of  the  SF  171  by  individuals 
applying  for  title  38  positions.  FL  10- 
341a  is  sent  to  educational  institutions, 
organizations  and  individuals  indicated 
by  the  applicant  on  the  employment 
application  form  to  elicit  prior  education 
and/or  performance  information.  The 
information  provided  is  used  to 
determine  eligility  for  employment  end 
the  appropriate  grade  and  step  rate. 

5.  On  occasion. 

6.  Individuals  or  households;  State 
and  local  governments;  business  or 
other  for-profit;  Federal  agencies  or 


employees;  non-profit  institutions;  small 
businesses  or  organizations. 

7.  Estimate  of  the  number  of 
responses: 

a.  VA  Form  10-2350—12,900  responses 

b.  VA  Form  10-2350a— 51.600  responses 

c.  VA  Form  ia-2350b— 27.000  responses 

d.  VA  Form  10-2350c— 17.200  responses 

e.  VA  Form  10-341a— 42.500  responses 

8.  Estimate  of  Total  Number  of  Hours: 

a.  VA  Form  10-2350—30  minutes 

b.  VA  Form  10-2350a — 30  minutes 

c.  VA  Form  10-2350b— 30  minutes 

d.  VA  Form  10-2350c— 30  minutes 

e.  VA  Form  letter  10-341a— 20  minutes 

9.  Not  applicable. 

[KF  Doc.  91-9il  Fi'.Ptl  l-lS-91;  8:45  amj 

BtLUNG  CODE  e320-01-M 


Information  Collection  Under  0MB 
Review 

A3ENCY:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  previsions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection:  (3)  the 
Department  form  number(s).  if 
applicable:  (4)  a  description  of  the  need 
and  its  use:  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  en 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration.  (20.^5A),  Depart.-nent  of 
Veterans  Affairs,  810  Vermont  .Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget.  726 
Jackson  Place,  NW.,  Washington.  DC 
20503.  (202)  395-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
addressees. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  February  15, 1991. 

D.ited:  January  10, 1991. 


By  direction  of  the  Secretary. 
Frank  E.  Lalley, 
Director,  Office  of  Information  Resomces 

Policies 

Reinstatement 

1.  Veterans  Benefits  Administration. 

2.  Offer  to  Rent  on  Monlh-to-Monlh 
Basis  and  Credit  Statement. 

3.  VA  Form  26-6725. 

4.  The  form  is  completed  by 
prospective  tenants  of  properties  owned 
by  VA  and  serves  as  the  rental  offer  and 
credit  statement.  The  inform.ation 
collected  provides  the  basis  for 
acceptance  or  rejection  of  offers  to  rent 

5.  On  occasion. 

6.  Individuals  or  households; 
businesses  or  other  for-profit. 

7. 100  responses. 

8.  Vs  hour. 

9.  Not  applicable. 

[FR  Doc.  91-952  Filed  1-1&-91:  6:45  amJ 

BILUNQ  CODE  S32»-01-M 


Information  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Veterans 

Affairs. 
action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsormg  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  9&-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (20A5A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place.  NW.,  Washington.  DC 
20503,  (202)  395-7316.  Please  do  not  send 
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applications  for  benefits  to  the  above 

addressees. 

DATES:  Comments  on  the  information 

collection  should  be  directed  to  the 

0MB  Desk  Officer  until  February  15, 

1991. 

Dated:  [anuary  10, 1991. 

By  direction  of  the  Secretary. 
Frank  E.  L,aU«y, 

Director.  Office  of  Inforwction  Resources 
Policies. 


Reinstatement 

1.  Veterans  Benefits  Administration. 

2.  Statement  of  Heirs  for  Payment  of 
Credit  Due  Estate  of  Deceased  Veteran 
(NSU). 

3  VA  Form  Letter  29-596. 

4.  This  form  letter  is  used  by  the 
administrator,  executor,  or  next  of  kin  of 
a  deceased  veteran  to  support  a  claim 
for  money  in  the  form  of  unearned  or 


unapplied  insurance  premiums  due  the 
veteran's  estate.  The  information  is  used 
to  establish  entitlement  to  the 
refundable  credit. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  312  responses. 

8.  y^  hour.1119.  Not  applicable. 

(FR  Doc.  91-953  Filed  1-15-91;  8:45  am) 
BILUNO  CODE  a320-01-M 
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Sunshine  Act  Meetings 


Federal   Register 

Vol  56.  No.  11 

Wednesday,  January  16.  1991 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  ot  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L.   94-409)   5   use.   552b(e)(3). 


U.S.  COMMISSION  ON  CIVIL  RIOHTS 

January  14, 1991. 

place:  Telephonic  meeting  to 
participants  in  different  locales.  Some, 
participants  will  be  present  at  the 
Commission's  Offices  at  1121  Vermont 
Avenue,  NW.,  Washington,  D.C,  20425. 
TIME  AND  DATE:  Wednesday,  January  23, 
1991,  9:00  a.m.— 1:00  p.m.  E.D.T. 
STATUS:  Open  to  the  public. 
MATTER  TO  BE  CONSIDERED: 

Agenda 

I.  Approval  of  the  Agenda 

II.  Commissioner  discussion  of  the 

Department  of  Educaiton's  Minority 
Scholarship  Policy 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Barbara  Brooks,  Press 

and  Communications  Division,  [202]  376- 

8312. 

Emma  Monroig, 

Solicitor. 

[FR  Doc.  91-1203  Filed  1-14-61:  4:08  pm) 

BILUNG  CODE  S335-01-4I 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:05  p.m.  on  Tuesday,  January  8, 1991, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendations  concerning 
administrative  enforcement  proceedings. 

Matters  relating  to  the  Corporations 
corporate  activities. 

Recommendation  regarding  an  assistance 
agreement  with  a  depository  institution. 

Application  for  a  waiver  of  the  cross- 
guarantee  provisions  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
concurred  in  by  Director  T.  Timothy 
Ryan,  Jr,  (Office  of  Thrift  Supervision) 
and  Chairman  L  William  Seidman,  that 


Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(g)(A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act "  (5  U.S.C.  552b(c)(2).  (c)(4), 
(c)(6),  (c)(8).  (c](9)(A)(ii).  (c)(9)(B),  and 
(c)(10)). 

The  meeting  was  held  m  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street  NW.,  'Washington,  D.C. 

Dated:  January  9, 1991. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary-. 

[FR  Doc  91-1099  Filed  1-11-91,  4:25  pm) 

BILUNG  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE;  11:00  a.m.,  Tuesday, 
January  22, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January  14, 1991. 
Jennifer  J.  Johnson, 

Associated  Secretary  of  the  Board. 

[FR  Doc.  91-1202  Filed  1-14-91;  4:05  pm] 

BILLING  CODE  S210-O-M 


UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

TIME  AND  DATE  Tuesday,  January  22, 

1991  at  2:00  pm. 

PLACE:  Room  101.  500  E  Street,  SW.. 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

Certain  Monoclonal  Antibodies  Used  for 
Therapeutically  Treating  Humans  Having 
Gram  Negative  Bacterial  Infections  (D/N 
1603) 

5.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason, 
Secretary.  (202)  252-1000. 

Dated:  January  11.  1991 
Kenneth  R.  Mason, 

Secretary, 

[FR  Doc.  91-1129  Filed  1-14-91.  9.25  am] 

BILLING  CODE  7020-02-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE  Monday.  January  28. 
1991  at  2:00  p.m. 

place:  Room  lOl,  500  E  Street,  SW., 
Washington,  D.C.  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1  Agenda 

2  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

Certain  .Acid-Washed  Denim  Garments, 
and  Accessories,  including  Jeans. 
Jackets,  Bags,  and  Shirts  (D/N  1605). 

5.  Inv.  No.  731-TA-462  (F)  (Benzyl  Paraben 

from  Japan)  —  briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda 
CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary,  (202)  252-1000. 

Dated-  January  11. 1991 
Kenneth  R.  Mason, 
Secretary, 

[FR  Doc.  91-1130  Filed  1-14-91;  9:25  ax] 
BILUNG  CODE  7020-02-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94--«)9,  that  the 
Securities  and  Exchange  Commission 
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will  hoid  the  following  meetings  during 
the  week  of  January  14. 1991. 

Closed  meetings  will  be  held  on 
Tuesday,  January  15. 1991.  at  2:30  p.m. 
and  Thursday.  January  17. 1991,  at  2:30 
p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commissioa  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  US.C 
552b(c)(4),  (8).  (9)(A)  and  (10)  and  17 
CFR  20a.402(a)(4).  (8).  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  closed  meetings. 


Commissioner  Schapiro.  33  duty 
officer,  voted  to  consider  the  items  lusted 
for  the  closed  meetings  in  closed 
session 

The  subject  matter  of  the  dosed 
meeting  scheduled  for  Tuesday,  January 
15,  1991.  at  2:30  p.m..  will  be: 

Regulatory  mattpr  bfsnng  enforcement 
implications. 

Report  of  lnvesU;«B*ion 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature 

Institution  of  administrative  pruceedings  of 
an  enforcement  nature 

Institution  of  injuncti  -e  acii.nis 

Settlemert  of  injur.rtive  actions 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
lanuary  17,  1991   at  2  30  p.m.,  will  be 

S«"ttlemp"t  of  iniiiT.ctue  actions. 


Settieaient  of  wkuiustrative  preceodiags  of 

an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  In  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  Daniel 
Hirsch  at  (202)  272-2100. 

Dated:  January  11. 1991. 
JonatlMB  G.  ICatx. 

Secretary. 

[FR  Doc  m-1167  Field  1-14-m;  1:32  pm) 
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Corrections 


This   section   ot  the   FEDERAL   REGISTER 
contains  editonal   corrections  o1   previousty 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
correctons  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categones  elsewhere  m  the 
issue. 


DEPARTMENT  OF  COMMERCE  . 
international  Trade  Administration 
Export  Trade  Certificate  of  Review 

Correction 

In  notice  document  91-620  beginning 
on  page  1175  in  the  issue  of  Friday, 
January  11, 1991,  make  the  following 
correction: 

On  page  1176,  in  the  first  column 
under  Summary  of  the  Application,  the 
fifth  paragraph  should  read: 

"Members  (in  addition  to  applicant]: 
Acres  International  Corporation, 
Amherst  NY,  and  its  controlling  entities 
Acres  Corporation,  Wilmington,  DE, 
and  Acres  Inc.,  Toronto,  Canada; 
Benham-Holway  Power  Group.  Tulsa, 
OK,  and  its  controlling  entity  The 
Benham  Group,  Inc.,  Oklahoma  City. 
OK;  EWI  Engineering  Associates,  Inc., 
Middleton,  WI;  Ossberger  Turbines,  Inc, 
Richmond,  VA;  Synergies,  Inc., 
Annapolis,  MD:  Tacoma  Public  Utilities, 
Tacoma,  WA." 

BIU.mO  COOE  1S0S-01.O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[AD-FRL-3814-7] 

RIN  2060-AC57 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Asbestos 
NESHAP  Revision 

Correction 

In  rule  document  90-26835  beginning 
on  page  48406,  in  the  issue  of  Tuesday. 
November  20, 1990,  make  the  following 
corrections: 

§61.141    [Correctedl 

1.  On  page  48414,  in  the  third  column, 
under  amendatory  instruction  4.,  in  the 
seventh  line,  "materials"  should  read 
"material", 

2.  On  page  48415.  in  the  first  column, 
in  §  61,141,  under  the  definition 
Asbestos-containing  waste  materials,  in 
the  11th  Une,  "renovations"  should  read 
"renovation". 

3.  On  the  same  page,  in  the  second 
column,  in  §  61.141,  under  the  definition 
Clove  bag,  "properly"  should  read 
"Properly". 

§  61.143    [Corrected] 

4.  On  page  48419,  in  the  first  colum.n, 
in  §  61.143(b),  in  the  next  to  the  last  line, 
"one"  should  read  "once". 

§61.144    [Corrected] 

5.  On  the  same  page,  m  the  1st 
column,  in  |  61,144(b)(3),  in  the  10th  line, 
after  "be"  insert  "bv". 


§61.145     [Corrected] 

6.  On  the  same  page,  in  the  third 
column,  m  §  61.145(a)i21(il.  m  the  second 
line,  after  "pipes"  insert  "and". 

§61.149    iCorrectedl 

7.  On  page  48424.  in  the  third  column, 
m  §  61.149(c!(ll(ii).  in  the  last  line,  the 
f;ve  stars  should  be  removed. 

§61.150    [Correctedl 

8.  On  page  48429,  m  the  second 
column,  in  §  61.150(b].  in  the  serond 
line,  "desposited"  shouid  read 
"deposited". 

§61.153    iCorrected] 

9.  On  page  48430.  in  the  third  column, 
m  §  61.153(a].  in  the  third  line,  after 

■■§  §  61  143."  insert  '  §  Bl  145". 

§61.154    .Corrected] 

10.  On  page  48431.  in  the  second 
column,  m  §  61.154(ej(l)!iv).  in  the 
fourth  line, "lead-tight"  should  read 
"leak-tight". 

BILUMQ  COOC  1506-01-0 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  31787] 

Exemption;  Wichita,  Tillman  &  Jackson 
Railway  Co.-Lease  and  Operation 
Exemption-Missouri  Pacific  Railroad 
Co. 

Correction 

In  notice  document  91-344  appearing 
on  page  "09.  in  the  issue  of  Tuesday, 
January  8,  1991.  m  the  first  column,  the 
docket  number  should  appear  as  set 
forth  abrve. 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Discretionary  Programs  for  Fiscal  Year 
1991 

agency:  Office  of  Justice  Programs, 
Bureau  of  lustice  Assistance.  Bureau  of 
Justice  Staiistics,  National  Institute  of 
Justice,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Victims  of  Crime,  Justice. 
action:  Public  announcement  of  the 
discretionary  program  plans  for  the 
component  offices/bureaus  of  the  Office 
of  Justice  Programs  for  Fiscal  Year  1991. 

SUMMARY:  The  Office  of  Justice 
Programs  (OJP)  publishes  this 
announcement  of  the  discretionary 
programs  of  the  Bureau  of  Justice 
Assistance,  the  Bureau  of  Justice 
Statistics,  the  National  Institute  of 
Justice,  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  and  the  Office 
for  Victims  of  Crime. 
ADDRESSES:  Office  of  Justice  Programs. 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  (Jerry)  Regier.  Acting  Director. 
Bureau  of  Justice  Assistance,  room  1042, 
633  Indiana  Avenue  NW.,  Washington. 
DC  20531.  (202)  514-6278. 
Steven  D.  Dillingham,  Ph.D..  Director, 
Bureau  of  Justice  Statistics,  room  1142, 
633  Indiana  Avenue  NW.. 
Washington,  DC  20531.  (202)  307-0765. 
Charles  B.  DeWitt.  Director,  National 
Institute  of  Justice,  room  846,  633 
Indiana  Avenue,  NW.,  Washington, 
DC  20531.  (202)  307-2942. 
Robert  W.  Sweet,  Jr.,  Administrator, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  633  Indiana 
Avenue,  NW..  Washington,  DC  20531. 
(202)307-5911. 
Jane  Nady  Burnley,  Ph.D..  Director, 
OfHce  for  Victims  of  Crime,  room 
1386,  633  Indiana  Avenue.  NW., 
Washington.  DC  20531.  (202)  307-5983. 
SUPPLEMENTARY  INFORMATION: 

Foreword 

"•  *  *  I  don't  know  how  to  quantify  the 
human  suffering  druss  cause,  but  I  do  know 
were  all  paying  for  it.  We  re  all  feeling  it. 
Every  day  Every  lime  someone  does  drugs. 
or  sells  drugs,  or  even  just  looks  the  other 
way.  they're  supporting  an  industry  that  costs 
more  than  money,  it  costs  lives."  George 
Bush.  President  of  the  United  States, 
September  12. 1989.  in  Remarks  to  Students 
on  Drug  Abuse,  Administration  of  George 
Bush.  198i) 

The  number  one  domestic  problem 
facing  our  nation  today  is  illegal  drug 
trafficking  and  use.  It  is  an  insidious  and 


unlawful  activity  that  permeates  many 
aspects  of  our  society  damaging  our 
health,  our  economy,  our  domestic 
security  and  most  importantly,  blighting 
the  promise  of  our  children  and  this 
nation.  The  answer  to  this  problem  is 
intervention  that  is  focused,  coordinated 
and  aggressive,  as  well  as  punishment  of 
both  drug  traffickers  and  users  that  is 
swift,  certain  and  appropriate.  Drug 
users  must  be  held  accountable.  Beyond 
enforcement,  there  is  a  need  for  greater 
community-based  prevention  and 
education  efforts  designed  to  mobilize 
residents  and  organize  neighborhoods. 
Through  these  efforts,  communities  can 
"take  back  the  streets"  from  the  drug 
traffickers  and  thugs. 

The  Fiscal  Year  1991  Program  Plan  for 
the  Office  of  Justice  Programs  (OJP)  is  a 
cooperative  effort  aimed  at  coordinating 
the  resources  and  expertise  within  each 
of  the  five  OJP  Bureaus,  viz.,  the  Bureau 
of  Justice  Assistance  (BJA),  the  Bureau 
of  Justice  Statistics  (BJS).  the  National 
Institute  of  Justice  (NIJ).  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention  (OJJDP)  and  the  Office  for 
Victims  of  Crime  (OVC),  to  maximize 
and  broaden  the  impact  of  program 
funding  on  the  "War  on  Drugs"  as  well 
as  complex  criminal  justice  issues 
confronting  the  country.  The  OJP 
Program  Plan  is  the  result  of  extensive 
agency-wide  collaboration  to  identify 
programs  that  are  responsive  to  the 
objectives  and  goals  of  President  Bush's 
National  Drug  Control  Strategy  and  the 
needs  of  state  and  local  criminal  justice 
agencies. 

A  significant  emphasis  of  this  year's 
Program  Plan  will  be  placed  on 
evaluations.  Through  evaluations, 
programs  that  work  can  be  identified, 
publicized  and  replicated,  while  projects 
that  have  not  been  proven  to  be 
effective  can  and  will  be  discontinued. 
Another  important  theme  of  the  Fiscal 
Year  1991  Program  Plan  is  the 
development  of  programs  that  have  a 
significant  impact  on  minority 
communities.  Minority  neighborhoods 
are  disproportionately  victimized  by 
drugs  and  violent  crime  and  funding 
within  OJP  should  be  responsive  to  the 
critical  needs  of  minority  citizens.  OJP 
further  recognizes  the  importance  of 
forging  partnerships  at  the  grassroots 
level.  The  war  on  drugs  and  violent 
crime  cannot  be  won  by  the  efforts  of 
law  enforcement  alone. 

As  the  result  of  this  OJP  team  effort, 
ten  priority  areas  have  been  identified 
for  the  OJP  Bureaus  to  direct  and 
concentrate  their  efforts.  Those  priority 
areas  are  as  follows: 

•  Intermediate  Sanctions  (User 
Accountability) 

•  Gangs  and  Violence 


•  Evaluation 

•  Prevention  and  Education 

•  Multijurisdictional  Task  Forces 

•  Community-Based  Policing 

•  Community-Based  Programs 

•  Drug  Testing 

•  Victims 

•  Information  Systems,  Support  and 
Statistics 

These  priorities  are  reflected  in  the 
following  205  discretionary  programs 
described  herein.  These  programs  will 
cost  approximately  $119  million  and  are 
arrayed  by  bureau  in  accordance  with 
the  priorities.  The  dollars  identified  in 
this  Plan  represent  both  Fiscal  Year  1991 
funds  and  carryover  funds  from  Fiscal 
Year  1990.  Certain  selected  program 
areas  are  not  included  in  the  Program 
Plan  because  of  limited  focus  and 
specific  purpose  as  described  in  the 
enabling  legislation,  e.g.,  the  Public 
Safety  Officer  Benefit  Program,  Regional 
Information  Sharing  System,  Mariel 
Cubans,  and  Missing  Children.  The 
Program  Plan  also  reflects  a  number  of 
themes  that  have  guided  the  planning 
process  and  are  incorporated  throughout 
the  programs.  These  themes  are  inter- 
bureau  cooperation  and  coordination  in 
program  development  and 
implementation;  evaluation  and  program 
assessment;  and  sensitivity  to  and 
impact  on  minority  communities. 

The  Application  information  will  be 
available  in  the  immediate  future.  T  ;is 
information  will  contain  expanded 
program  descriptions  to  solicit  and  guide 
the  subsequent  applications  for  new  and 
continuation  programs  listed  in  the  Plan. 
These  discretionary  programs  are 
primarily  designed  to  promote 
innovation  and  to  foster  improvements 
in  the  Nation's  criminal  justice  system 
rather  than  to  subsidize  on-going 
activities.  Successful  demonstration 
programs  are  expected  to  be  replicated 
and  funded  by  the  States,  localities  or 
private  agencies.  The  programs 
described  herein  are  not  necessarily 
exhaustive  of  all  activities  that  may  be 
funded  in  Fiscal  Year  1991.  Dollar 
figures  provided  represent  commitments 
by  the  OJP  agencies  to  OJP  priorities, 
but  are  subject  to  modification  based 
upon  unanticipated  program  needs  and 
actual  amounts  requested  or  required  in 
applications  received.  Amounts  shown 
also  do  not  necessarily  reflect  relative 
priority  of  the  programs.  These  amounts 
reflect  the  estimated  costs  for  effective 
distribution  of  limited  resources 
primarily  to  support  innovative  projects 
that  may  not  be  eligible  for  funding  by 
other  Federal  agencies.  Accordingly, 
funding  amounts  and  program 
descriptions  cited  herein  are  subject  to 
modification  without  further  publication. 
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Specific  questioDS  regarding 
appticstion  and  details  of  the  various 
programs  ofiered  by  the  OJP  Bureaus 
should  be  directed  to  respective 

Bureaus.  It  is  important  to  note  that  ia 
the  case  of  the  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  the 
material  contaiaed  herein  represents  the 
Proposed  Program  Plan  published  in  the 
Federal  Register  on  l^knrember  28, 1990 
55  PR  49480).  with  a  fmal  plan  to  be 
published  after  a  45-day  public  comment 
period. 

OfTice  of  Justice  Programs'  Bureaus 

OJP  Bureaus  operate  rn  coordination 
to  support  the  mission  of  the  agency  in 
providing  leadership  through  innovation 
in  the  adrninistratfon  of  justice,  in 
keeping  with  the  priorities  of  the 
Administration,  the  Attompy  General 
and  the  National  Drug  Control  PoHcy. 

The  Bureau  of  Justice  Assistance 
(BJA)  administers  grant  programs  to 
support  national  drug  control  efforts  and 
to  improve  state  and  local  criminal 
justice  systems,  particularly  law 
enforcement  activities.  The  BJA 
announcement  contained  herein  is 
published  pursuant  to  the  Anti-Drjg 
Abuse  Act  of  1988,  PubHc  Law  100-890, 
102  Stat  4335.  42  U.S.Cj^.  3760-3784 
(1989 Supp).  Through  this  program,  BJA 
provides  funds  to  support  training  and 
technical  assistance  for  state  and  local 
criminal  justice  personnel;  projects 
which  are  national  or  multijurisdictional 
in  scope  and  which  comply  with  the 
purposes  specified  in  the  State  formula 
grant  program;  and  demonstration 
programs  which,  if  found  effective,  can 
be  replicated  throughout  the  Nation. 

The  Bureau  ofjtistice  Statistics  (BJS) 
collects,  analyzes,  publishes,  and 
disseminates  statistical  information  on 
crime,  criminal  offenders,  victims  of 
crim£,  and  the  operations  of  justice 
systems  at  all  levels  of  government  See 
42  U.S.C.A.  3731-3735  (1989  Supp-V  More 
than  90  percent  of  its  funds  are  allocated 
each  year  to  ongoing  statistical  .surveys 
and  8up!x>ft  entities.  Additional 
competitive  funding  is  made  available 
from  DjS  to  networks  cf  state  agencies 
that  assist  BJS  in  its  collection  and 
analysis  functions.  BJS  also  administers 
special  programs  funded  bj'  the  Bureau 
of  Justice  Assistance  to  assist  state  and 
local  governments  ia  improving  their 
criminal  justice  records  and  information 
systems  and  to  provide  technical 
assistance  and  data  relatixig  to  justice 
expenditures  and  drug  issues. 

The  National  Institute  of  Justice  (NIJ) 
develops  practical  knowledge  and 
operates  programs  that  support  and 
strengthen  State  aixd  local  efforts  to 
combat  crime  and  drug  abuse.  N!)  also 
is  required  to  conduct  evaluations  of 


drog  control  projects,  and  H  am»ty>et 
crinainal  justice  policies  aod  practices. 
The  Institute  tests  nev»  lav»  enforcement 
and  criminal  justice  programs  and 
conducts  demonstration  projects.  It 
operates  a  national  and  international 
clearinghouse  for  justice-related 
information,  conducts  national  and 
regional  conferences,  and  produces 
publications  detailing  new  policy 
options  and  successful  programs.  NIJ 
also  provides  technical  assistance  in  the 
construction  of  correctional  facilities 
and  operates  a  technology  and 
equipment  program  for  law  enforcement 
and  corrections  ajjencies.  See  42 
U.S.C.A.  3721-3723  (1980  Supp  ).  Nlfs 
unique  mandate  as  a  research  and 
development  agency  requires  flexibility 
to  respond  to  varied  needs  and  emerging 
national  issues. 

The  Office  of  Juvenile  Justus  and 
Dcliiiquenry  Prevention  (OJJDP) 
provides  direction,  coordination  and 
resources  to  assist  State  and  local 
governments  and  agencies  in  improving 
their  juvenile  justice  systems  and  in 
preventing  delmq'aency  tbroagb  its 
d'scrcbonary  and  fomrula  grant 
prcgranw.  See  42  U.S.C.A.  5631  et  seq. 

The  Office  for  Victims  of  Crime 
(OVC)  serves  as  the  Federal  focal  point 
for  imp.'oving  the  treatment  of  cnmc 
victims  and  ensuring  that  the  criminal 
justice  system  recognizes  the  legitimate 
rights  and  interests  of  innocent  victims. 
In  addition  to  its  role  as  a  natiional 
victims  advocate,  OVC's  program 
activities  include  victLTis'  assistance 
and  compensation  grants  to  States, 
training  and  research  technical 
assistance,  and  the  provision  of 
e::iergency  scr\  ices  to  victims  of  Federal 
crimes,  particularly  on  Indian 
reservations.  See  42  U.S.C.A.  10601- 
10605.  (1989  Supp-l.  Given  the 
demonstrable  link  between  dr.ig  abuse 
and  crime,  the  activities  of  OVC  are  an 
increasingly  vital  component  of  the 
Nation's  war  against  illegal  substance 
abuse. 

Intermediate  Sanctiaos 

(User  Accountabihn}-S7,3i'0  000 

"•   •  *  we  need  to  fill  the  gap  between 
8'mple  probation  and  prison.  We  need 
intermediate  steps — iclennediate 
punishments.  *  *  *  This  concept  has  appeal 
in  both  piinciple  and  practice.  In  pr'ncipie.  if 
we  recognize  gradations  in  the  seriousness  of 
rnminal  behavior,  then  we  shontd  haye 
gradations  ia  sanr.lioas.  as  weiL  Ttiat's  why 
V.  e  need  a  portfolio  ol  inrennediate 
punishments  that  are  avaUabie — independent 
cf  whether  our  corpjcfional  t«idg«;t«  are  lush 
or  lerm,  or  whether  our  offender  pcputarions 
are  irwTPasinff  or  decirninjr."  From  t*»* 
Openn^  remarks  by  Dick  ThormfaurjilL 
Attorney  Genera)  oi  iW  United  Sutes,  at  the 
Ndtionai  Dntg  Conferenre,  May  15. 1990 


OJPPbbcy  Slotanent 

Correctional  systems  skould  include 
intetioediate  sanctioos,  whicfa  are  leas 
severe  than  jail  or  prison,  but  more 
restrictive  than  probaboo.  for  noa- 
dangerous  offenders.  Intcnrsediate 
sanctions  are  designed  to  hold  the  drug 
user  aeeouTTtaWe  and  focus  ort  the  range 
of  post-adjudication  sanctjons  that  fifl 
the  gap  between  traditional  probabon 
and  jail  or  prison  sentences.  The 
message  is  unmistakably  clear,  drug  use 
will  not  be  tolerated.  These  criminal 
sanctions  address  the  problem  of  both 
juvenile  and  adult  crime.  Demonstration 
programs,  as  well  as  evaluab'on  efforts, 
are  being  initiated  to  promote  and  test  a 
continuum  of  sanctions  such  as  the 
expanded  use  of  fines,  restitution, 
community  service,  home  detention, 
intensive  supervision,  electronic 
monitoring,  and  boot  camps. 
Intermediate  sanctions  recognize 
gradations  in  the  seriousness  of  crtminai 
behavior  and  are  designed  to  respond 
accordingly  with  graduated  levels  of 
criminal  punishment. 

OJP  Program  Response 
Bureau  Of  fustice  Assistance 
$4,775,000 

New  Programs 

Civil  Perwlty  Denaonilratuin  Piogram 

S900.000 

This  program  is  designed  to 
demonstrate  the  use  of  ci\il  penalties  for 
drug  users  by  enabling  local 
prosecutors'  offices  to  work  with  local 
law  enforcement  agencies  to  identify 
individuals,  test  for  suspected  controlled 
substances,  and  present  these  cas«is  to 
the  United  States  Attorney's  Office. 
Pursuant  to  Departnacxit  of  Justice  Civil 
Penalties  ReguLaUons  (inifjlcnienling 
section  6488,  Anti-Drug  Abuse  Act  of 
198al.  the  U.S.  .Attorney  would  bring 
assessment  actions  under  the  cfvi! 
penalty  provisiors  of  this  law.  Tlie 
funding  to  the  local  prosecutor's  office 
will  support  personnel  to  be  assigned  to 
this  effort. 

Intermediate  Sanctions  (Bo»>t  Camp) 
Training  and  Twihnical  A&.s>*tance 

$350,000 

The  purptiie  of  this  program  m  to 
develop  training  ar.d  technical 
assistance  for  Slates  and  local 
jurisdictions  thai  wvsb  Jo  implemen; 
boot  tamp  programs  as  mtermediaJe 
sriDCtions  for  oon- violent  offenders.  The 
major  implementabon  steps  include  an 
assessn»ent  of  the  literature  on 
inlermeddate  sanctions  and  existing  boot 
camps,  the  development  of  a  model  or 
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models,  the  development  of  a  training 
curriculum  and  a  strategy  for  delivering 
technical  assistance,  pilot  testing  of  the 
training  and  technical  assistance  at  the 
BJA  demonstration  sites  and  expansion 
of  the  training  and  technical  assistance 
to  a  national  level  effort. 

User  Accountability  Demonstration 
Program  Models 

$500,000 

The  purpose  of  this  program  is  to 
develop  two  new  demonstration 
program  models  which  will  be  designed 
to  hold  "casual"  drug  users  responsible 
for  their  actions  through  the  use  of 
meaningful  criminal,  civil,  and/or  social 
sanctions.  These  sanctions,  which  may 
include  such  elements  as  treatment  and 
asset  seizure,  will  seek  to  deter  drug 
abuse  behavior,  attract  the  attention  of 
the  drug  user,  especially  the  "casual" 
drug  user,  and  change  the  attitudes  of 
"casual"  users  toward  drug  use.  These 
model  sites  will  be  supported  by 
training  and  technical  assistance  to 
document  their  experiences  thoroughly 
and  develop  prototype  user 
accountability  programs  for 
dissemination  to  States  and  local 
jurisdictions. 

Structured  Fines 

$525,000 

This  program  benefits  all  jurisdictions 
in  which  criminal  fines  are  used  as 
sanctions  in  the  punishment  of  drug 
offenders.  The  purpose  of  this  program 
is  to  enhance  alternative  sanctioning 
options  by  demonstrating  the 
application  and  enforcement  of  day- 
fines  as  a  means  to  achieve  realistic  and 
credible  monetary  penalties.  Three 
demonstration  sites  will  be  selected 
competitively  to  implement  the 
Structured  Fine  Program.  Training  and 
Technical  Assistance  will  be  provided 
to  the  demonstration  sites. 

Training  and  Technical  Assistance  for 
Intensive  Supervision  Probation/Parole 
(ISP) 

$350,000 

This  program  targets  offenders 
released  into  the  community  for  whom 
incarceration  is  too  severe  and  for 
whom  regular  probation  is  not 
appropriate.  The  programs  are 
accomplished  through  the  probation  or 
parole  agencies  responsible  for  offender 
supervision.  Building  upon  the 
Icnowledge  gained  through  BIA's 
demonstration  programs,  the  program 
will  be  designed  to  provide  guidance  to 
the  States  on  the  appropriate  uses  of 
intensive  supervision  programs.  A 
nationwide  assessment  of  intensive 


supervision  projects  will  be  conducted 
and  used  as  the  basis  for  designing  a 
training  curriculum. 

Continuation  Programs 

Coordinated  Interagency  Drug  Training 
and  Technical  Assistance 

$300,000 

The  purpose  of  this  program  is  to 
improve  case  management  of  drug 
dependent  offenders  by  promoting 
coordination  between  probation  and 
parole  ofTicers  and  drug  treatment 
practitioners.  Information  and  resource 
sharing  are  emphasized.  Under  the  first 
phase,  a  training  curriculum  was 
developed  and  tested.  During  the  final 
phase,  additional  training  will  be 
provided  and  a  marketing  strategy  will 
be  developed. 

Denial  of  Federal  Benefits  Project 

$500,000 

This  project  established  a 
clearinghouse  of  automated  systems  to 
receive  and  transmit  to  the  General 
Services  Administration,  as  well  as 
other  interested  Federal  agencies, 
information  on  persons  convicted  of 
drug  trafficking  or  possession  offenses 
who  have  been  sentenced  to  a  denial  of 
Federal  benefits.  FY  1991  funds  will 
support  three  competitive  demonstration 
sites,  the  development  of  model 
legislation,  technical  assistance  by  the 
American  Prosecutors  Research 
Institute,  and  an  evaluation  component. 

Intermediate  Sanctions  (Adult  Boot 
Camp)  Demonstration 

$400,000 

The  program  is  designed  to 
demonstrate  and  determine  through 
evaluation:  the  effectiveness  of  boot 
camps  as  an  intervention  for  drug  using 
offenders,  the  capacity  to  identify  those 
offenders  for  whom  boot  camps  are  an 
appropriate  intervention,  and  the 
capacity  to  document  program 
procedures  and  protocols  for  transfer 
state  corrections  facilities. 

Structured  Sentencing 

$300,000 

BJA.  in  collaboration  with  the  U.S. 
Sentencing  Commission,  will  assist 
participant  states  in  developing  and 
implementing  sentencing  policies  and 
practices  that  facilitate  consistent  and 
appropriate  punishment  of  convicted 
offenders.  The  strategy  employed  will 
include  clearinghouse  services,  a 


national  conference,  and  training  and 
technical  assistance  to  selected  States. 
Treatment  Alternatives  to  Street  Crime 
Management  Information  System  (TASC 
MIS) 

$300,000 

This  program  is  divided  into  two 
phases:  The  first  phase  has  involved 
designing  and  field  testing  the  software 
package.  The  second  phase  will  be  to 
reproduce  and  disseminate  software  to 
TASC  and  other  case  management 
programs  at  a  nominal  fee  in 
cooperation  with  the  National 
Consortium  of  TASC  Programs.  In 
addition,  regional  meetings  will  be 
conducted  to  train  designated  personnel 
on  the  system's  use.  At  the  end  of  one 
year,  the  grantee  will  conduct  a  mail 
survey  of  all  system  users  to  assess  the 
reliability  and  validity  of  the  system's 
application. 

Treatment  Alternatives  to  Street  Crime 
(TASC)  Training  and  Technical 
Assistance 

$300,000 

The  purpose  of  this  program  is  to 
provide  local  and  state  criminal  justice 
agencies  and  formula  grantees  with 
technical  and  program  development 
assistance  for  managing  offenders 
adjudicated  to  case  management 
programs  such  as  TASC.  Through  a 
cooperative  agreement  with  the 
National  Consortium  of  TASC  Programs 
(NCTP),  program  certification  will  be 
implemented  through  on-site  evaluations 
of  local  TASC  program  operations 
matched  against  criteria  already  devised 
and  pre-tested  through  previous  BJA 
cooperative  agreements  for  TASC 
technical  assistance.  Documentation 
will  be  prepared  by  field  experts  and 
reviewed  by  the  project's  advisory 
committee. 

Interstate  Compact  Administrators 
Information  Network  (ICAIN)— 
Automation  of  the  Parole  and  Probation 
Interstate  Compact 

$50,000 

The  Parole  and  Probation  Compact 
Administrator's  Association  has 
designed  and  is  demonstrating  a  micro- 
computer system  to  provide  complete 
and  timely  information  on  probationers 
and  parolees  moving  between  five  pilot 
States,  with  particular  attention  to  those 
offenders  with  drug-related  conditions 
of  parole  or  probation.  FY  1991  funds 
will  support  computer  software  to 
provide  the  direct  entry  of  the  ICAIN  file 
into  each  intrastate  system:  will  allow 
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additional,  already  automated,  states  to 
join  ICAIN;  and  will  support  efforts  to 
explore  linkage  of  ICAIN  with  the  NCIC. 

Bureau  of  Justice  Statistics 
$500,000 

New  Programs 

National  P>robation  And  Parole  Survey 
Initiative 

$500,000 

This  initiative  will  be  launched  with 
the  dual  objectives  of  obtaining  detailed 
data  on  each  probation  and  parole 
agency  nationwide  and  eventually,  the 
collection  of  new  and  expanded 
information  on  the  offense,  criminal 
history,  and  substance  abuse  history  of 
the  nearly  3  million  offenders  under 
conditional  supervision  in  the 
community.  The  National  Institute  of 
Corrections  and  the  Office  for  Victims  of 
Crime  will  be  contacted  for  technical 
assistance  in  providing  feedback  and 
comments  regarding  the  draft  census 
and  survey  instruments.  Finalized  data 
sets  will  be  made  available  to  all  OJP 
components,  and  BjS  will  provide 
assistance  for  those  utilizing  the  BjS 
data  for  their  own  analyses. 

National  Institute  of  justice 
$1,100,000 

New  Programs 

Juvenile  Boot  Camps:  Evaluation 

$300,000 

This  is  a  collaborative  intra-agency 
program  among  NIJ,  OJjDP  and  BJA  in 
which  BJA  is  providing  a  major  portion 
of  the  funding.  The  purpose  of  this  NIJ 
program  is  to  evaluate  juvenile  boot 
camp  programs  that  target  juvenile 
males,  adjudicated  for  nonviolent 
offen'     ,  who  evidence  drug  or  alcohol 
abuse  problems  and  pose  a  high  risk  of 
continuing  their  delinquent  careers.  The 
goal  of  these  programs  is  to  reduce  drug 
use  and  to  provide  an  opportunity  and 
incentive  for  law-abiding  behavior 
among  such  youths.  Phase  I  of  the 
evaluation  will  be  conducted  in  Fiscal 
Year  1991;  Phase  II  is  expected  to 
commence  in  Fiscal  Year  1992.  (A 
solicitation  is  pending:  no  additional 
applications  will  be  accepted  in  Fiscal 
Year  1991.) 

Intermediate  Sanctions — Regional 
Conferences 

$150,000 

This  regional  workshop  series  will 
provide  information  based  on  research 
and  experience  regarding  the 
effectiveness  of  intermediate  sanctions 


and  guidance  regarding  achievable 
operational  goals  for  States  and 
localities.  Services  are  provided  by  a 
current  contractor. 

Inmate  Work  Initiative — Private  Sector 
Prison 

$150,000 

This  program,  in  conjunction  with 
BJA,  provides  developmental  assistance 
to  jurisdictions  seeking  to  implement 
private  sector  prison  and  jail  industries. 
This  program  will  provide  training  to 
State  and  local  correctional  facilities.  Its 
purpose  is  to  strengthen  and  expand 
inmate  industries  under  the  Federal 
Certification  Program.  This  is  a  possible 
continuation  of  a  current  project. 

Continuation  Programs 

Intermediate  Sanctions.  NIJ  Punishment 
and  Control  Program 

$500,000 

In  FY  1991,  the  program  will  continue 
to  build  on  previous  findings  in  the 
areas  of  assessing  the  effectiveness  of 
Intermediate  Punishments  such  as 
Intensive  Supervision  of  Probationers, 
Electronic  Monitoring.  Drug  Testing, 
Home  Detention  and  Boot  Camps.  In 
addition,  the  1991  program  will  focus  on 
areas  of  concern  to  prison 
administrators:  The  incidence  and 
medical  costs  of  AIDS  among  prison 
populations,  the  programming  of  special 
offender  groups  such  as  sex  offenders, 
and  management  concerns  such  as 
system  performance  measures  and 
recruitment  and  retention  of  staff 
Multiple  awards  may  be  made.  Methods 
of  procurement  will  be  determined  and 
solicitations  may  be  issued  as 
appropriate. 

Office  of  Juvenile  Justice  and  Delinquency 
Prevention 

$925,000 

New  Programs 

Boot  Camps  for  Juvenile  Offenders: 
Constructive  Inter\'ention  and  Early 
Support 

$750,000 

This  is  a  collaborative  intra-agency 
program  between  OJJDP,  NIJ  and  BJA,  in 
which  EJA  is  providing  all  or  a  major 
portion  of  the  funds.  The  guideline  for 
this  initiative  was  issued  in  Fiscal  Year 
1990,  and  the  deadline  for  submission  of 
apphcations  was  October  30, 1990.  The 
funding  for  this  new  program  will, 
therefore,  occur  in  Fiscal  Year  1991.  The 
purpose  of  the  program  is  to  develop 
and  test  boot  camps  that  are  focused  on 
adjudicated,  nonviolent,  juvenile 
offenders  who  are  under  18  years  of  age. 
The  program  will:  Serve  as  a  criminal 


sanction;  promote  basic,  traditional, 
moral  values  inherent  in  our  national 
heritage;  increase  academic 
achievement;  provide  discipline  through 
physical  conditioning  and  team  work; 
include  activities  and  resources  to 
reduce  drug  and  alcohol  abuse  among 
juvenile  offenders;  encourage 
participants  to  become  productive  law- 
abiding  citizens;  promote  hteracy  by 
using  intensive,  systematic  phonics:  and 
instill  a  work  ethic  among  juvenile 
offenders.  Up  to  three  sites  will  be 
funded  under  this  initiative. 

Continuation  Programs 

Restitution 

$175,000 

This  project  provides  training, 
technical  assistance,  and  guideline 
information  to  juvenile  courts  and  to 
other  juvenile  justice  agencies  for  the 
development,  implementation,  and 
improvement  of  restitution  programs. 
Expansion  of  restitution  as  an 
accountability-based  juvenile  justice 
disposition  is  fostered  m  this  program. 
The  most  recent  award  will  support  a 
state-of-the-art  assessment  of  the  latest 
developments  and  training  or  technical 
assistance  needs  in  the  field  of  juvenile 
restitution.  Also,  it  will  provide  for  an 
update  and  revision  of  the  1987  Notional 
Director^'  of  Juvenile  Restitution 
Programs. 

Gangs  and  Violence— $5,192,000 

"We  will  not  allow  our  communities  to  be 
held  hostage  to  jiangs  end  drug  dealers." 
President  Bush.  November  2, 1990  (Remarks 
in  Cincinnati,  Ohio.) 

0/P  Policy  Statement 

Federal,  State  and  local  law 
enforcement  must  work  together  in  a 
partnership  with  the  community  to 
combat  gang  violence  and  drug 
trafficking.  Gang-related  homicides  and 
violent  crime  are  tragically  high  and 
with  gang  members  armed  with  fully- 
automatic  weapons,  gangs  pose  a 
problem  of  national  concern.  The  Office 
of  Justice  Programs  will  initiate  a 
comprehensive  agency-wide  program 
which  will  emphasize  prevention, 
intervention  and  suppression  of  illegal 
gang  activity.  A  broad  range  of 
resources  will  be  dedicated  across  the 
full  spectrum  of  OJP  agency  functions, 
including,  policy  research,  evaluation, 
program  development,  demonstration, 
training  and  technical  assistance,  and 
information  dissemination,  to  confront 
the  gang  problem. 
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O/P  Pmgnm  Respooss 
Bureaa  of  Jistlce  Assistance 
$1.300000 
New  Ptvgnms 

Comprefaeaaive  Gang  Initiative 
S600.000 

Tbi*  is  a  collaborative  Lctra-agency 
prograxn  between  OVC.  OJJDP  and  BJA, 
in  which  BJA  is  providing  all  or  a  major 
portion  of  the  funds.  This  program  will 
focus  on  jurisdictions  with  chronic  or 
emerging  gang  problems  which  are 
interested  in  expanding  their  efforts  to 
include  both  prevention  and  control 
activities.  A  comprehensive  program 
model  will  be  developed  based  in  part 
on  the  experience  of  the  BJA  programs 
focused  on  law  enforcement  impact  and 
prosecution,  and  the  materials 
dev«toped  throogh  OJJDP  on  prevention 
and  tatervwition  strategies  as  well  as 
assistance  from  OVC  on  services  for 
victims  of  gang  crime*.  A  corresponding 
training  and  tectmical  assistance 
curriciduan  will  be  dereloped  this  year. 

ConlJnvatJon  Programs 

Urban  Street  Gang  Dnjg  Trafficking 
Enforcement  Program 

$700,000 

This  is  a  demonstration  program 
directed  at  the  development  of  model 
city-wide  or  multijurisdictional 
enforcement  projects  to  investigate  and 
prosecute  dnig  distribution  and  drug- 
related  violent  crimes  by  organized 
urban  atreet  gang  networks.  A 
competitive  aoHcitation  will  be  released 
and  up  to  three  protects  will  be 
supported.  Documentation  of  site 
implementation  activities  and  model 
development  will  be  undertaken  by  a 
separately  funded  technical  assistance 
and  training  effort,  which  will  operate 
concurready  wiUi  the  implementation 
activities. 

Na«MMl  UMtHatu  af  frntka 

Sl.242JXn 

New  Programs 

Gangs  and  Crime;  Assessments  and 
Publications 

$117,000 

The  purpose  of  this  project  is  to 
conduct  a  national  survey  of  police  and 
prosecutors  regarding  activities  that  are 
currently  operating  In  their  jurisdictions. 
The  project  will  involve  the 
development  of  reports,  case  studies, 
publications  and  monographs  to  support 
the  gangs  initiative.  Services  are 
provided  by  a  current  contractor. 


Gangs  and  Violence  Program 
$1,125,000 
The  purpose  of  this  program  is  to 

assess  the  current  state  of  criminal 
justice  responses  to  tlie  gang  problem. 
the  relationship  between  gangs  and 
crime,  and  the  national  perspective  on 
gangs.  This  program  includes  all  of  the 
NI)  violence  projects  and  a  continuadon 
of  a  study  of  Asian  Gangs.  Multiple 
awards  may  be  made.  Methods  of 
procurement  will  be  determined  and 
solicitations  may  be  issued  as 
appropriate. 

OfTica  of  luvcniie  {ustice  and  OeUiK|uancy 
Prevention 

$2,650,000 

The  balance  of  $850,000  to  satisfy  $3.5 
million  Congressional  earmark  for  gangs 
is  reflected  in  other  priority  areas,  in 
which  the  gang  initiative  is  a  component 
of  the  programs,  but  not  the  major  focus. 

New  Programs 

City  of  Portland,  Oregon  Comprehensive 
Gang  Demonstration  Project 

ssoaooo* 

The  Conference  Report  covering  the 
appropriations  for  the  United  States 
Department  of  Jusbce  dated  October  20. 
1990  (Congressional  Record,  H.  108771 
provides  for  at  least  $500,000  in  funding 
for  this  project,  with  the  State  of  Oregon 
providing  $l,50a000  in  matching  funds 
to  support  the  effort.  The  Portland  gang 
project  is  an  integrated  multi-agency 
project  consisting  of  a  Gang  Resource 
Intervention  Team  (GRIT)  located  in  the 
probation  department,  a  police  special 
gang  unit  called  the  Gang  Enforcement 
Team  (GET)  and  a  specialired  short- 
term  30-day  detention  program  which 
works  primarily  with  gang  youth.  This 
continuum  of  programming  enables 
Portland  to  respond  with  graduated 
sanctions  against  gang  members 
depending  on  the  severity  of  their 
offenses. 

Continuation  Programs 

National  Youth  Gang  Suppression  and 
Intervention  Project 

$200,000* 

The  purpose  of  this  program  is  to 
develop  effective,  comprehensive 
approaches  to  suppress,  control,  and 
treat  criminality  among  chronic  and 
emerging  youth  gangs.  It  will  focus  on 
community-based  programs  to  'lake 
back  the  streets"  and  school  zones  from 


"Dui  pragraio  and  the  corresoondum  bud^ 
amount  rvpreaao)  a  CoRgrentoaal  "eannark"  or 
directive  aa  conuuxwd  la  the  Fiacal  Yaar  1891 
Appropf'a^o"'  Import  language  pertaining  \o  Oie 
Office  ot  |«stioe  Programs. 


drug  dealers  in  high  crime  areas.  Fiscal 
Year  1991  funding  will  support  training 
and  technical  assistance  to  selected 
sites. 

Teens,  Crime  and  the  Community;  Teens 
in  Action  in  the  1990'8 

$400,000* 

This  program  is  designed  to  reduce 
teen  victimization  by  actively  engaging 
teens  in  helping  to  improve  their 
schools.  The  program  will  be  expanded 
to  Include  teen  victimization  programs 
for  rural  and  Native  American 
populations  and  institutions  in  the 
juvenile  justice  system.  The  program 
will  also  provide  training,  technical 
assistance,  program  replication  and 
dissemination  materials  to  increase 
significantly  the  capacity  of  schools  and 
other  instihitions  to  prevent  juvenile 
victimization. 

Targeted  Outreach  With  a  Gang 
Prevention  and  Intervention  Component 

$400«»* 

This  program  is  designed  to  enable 
local  Boys  and  Girls  Clubs  to  prevent 
youth  from  entering  gangs  and  to 
intervene  with  gang  members,  who  are 
very  early  in  their  careers,  in  an  effort  to 
divert  them  from  gangs.  The  National 
Office  of  Boys  and  Giris  Clubs  will 
provide  training  and  technical 
assistance  to  30  local  clubs  to  help  them 
develop  the  capacity  to  intervene  with 
gang  youth. 

Youth  Gang  Intervention  Training 

$500,000* 

The  objectives  of  this  training 
program  are:  (1)  To  provide  a  process  for 
community  leaders  to  recognize  the 
benefits  of  cooperatively  developing  a 
strategy  to  address  effectively  the 
problems  resulting  from  gang  and  drug 
activities;  (2)  to  promote  an  awareness 
and  recognition  of  the  problem  of  gangs 
and  drugs,  justice  system  practices, 
behavior  patterns  of  gangs  and  gang 
members  and  current  sj-stem  practices 
and  demonstration  projects;  (2)  to 
provide  strategies  and  techniques  for 
public  and  private  interagency 
partnerships  dealing  dynamically  with 
community  gang-  and  drug-related 
problems;  {4)  to  clarify  and  document 
the  legal  roles,  responsibilities  and 
issues  relating  to  an  interagency 
approach  to  the  prevention,  Intervention 
and  suppression  of  the  illegal  activities 
of  youth  gangs;  (5)  to  encourage 
leadership  and  innovation  in  the 
management  and  resolution  of  gang  and 
drug  problems;  and  (6)  to  develop  or 
improve  the  response  capacity  to  gang 
and  drug  issues  through  an  effective 
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interagency  model  which  fosters  the 
matching  of  resources  to  demands. 

School  Safety 

$500,000* 

The  purpose  of  this  program  is  to 
provide  training  and  technical 
assistance  on  school  safety  to 
elementary  and  secondary  schools,  as 
well  as  to  identify  methods  to  diminish 
crime,  violence,  and  illegal  drug  use  in 
schools  and  on  school  campuses.  This 
includes  a  special  emphasis  on  outreach 
to  ethnic  minorities  and  gang-related 
crime.  The  National  School  Safety 
Center  (NSSC)  is  an  integral  part  of  this 
program  and  makes  site  visits  to  local 
schools  and  school  districts  to  assist 
with  a  wide  variety  of  problems,  from 
safety  of  the  physical  plant  to 
determining  whether  there  is  gang 
activity  at  a  location.  OJJDP  will  work 
with  NSSC  over  the  next  two  years  to 
facilitate  transition  of  the  Center  into  a 
mode  of  self-sufficiency. 

Schools  and  Jobs  Are  Winners 

$150,000* 

This  Philadelphia-based  program 
focuses  on  high  school  students  in 
grades  ten  and  eleven  who  are  in  gangs, 
have  family  members  who  belong  to 
gangs,  are  involved  with  drugs  or 
alcohol  usage,  were  abused  or 
neglected,  or  were  arrested  by  police. 
The  goals  are  to  prevent  high  school 
students  from  dropping  out  of  school 
and  joining  gangs,  by  providing 
educational,  recreational  and  social 
services;  and  by  providing  support 
services  to  families  of  at-risk  youths  and 
extremely  disadvantaged  youths. 

Evaluation— $7,275,000 

"It  is  our  Federal  role  to  get  the  thinking 
going,  to  support  demonstration  projects  to 
see  if  wp  re  on  the  right  track,  to  evaluate 
what's  right  and  wrong  with  the  project,  and 
then  to  get  the  word  out  to  you,  who  are  in 
State  and  local  government."  Attorney 
General  Dick  Thomburgh,  May  15, 1990  (The 
National  Drug  Conference,  Washington,  DC). 

O/P  Policy  Statement 

Evaluations  should  be  a  primary 
component  of  OJP  discretionary  grant 
programs.  The  Office  of  Justice 
Programs  promotes  program  evaluation 
80  that  programs  that  work  can  be 
identified,  pubhcized  and  replicated  in 
other  jurisdictions,  while  programs  that 
have  not  been  proven  to  be  effective  can 
be  discontinued.  The  Office  of  Justice 
Programs  will  dedicate  significant 
financial  resources  to  encourage, 
enhance  and  enforce  quality  design  and 
program  development,  and  will 
disseminate  the  results  to  communicate 
what  works  and  what  doesn't.  OJP 


evaluation  activities  consist  of  formal 
assessment  of  OJP  programs  through 
objective  measurement  and  systematic 
analysis  of  the  manner  and  extent  to 
which  the  programs  achieve  their 
objectives  and  produce  significant 
results.  The  results  are  used  to  assist  in 
the  formulation  of  relevant  policy  and 
related  program  design  and  the 
subsequent  development  and 
dissemination  of  program  policies, 
procedures  and  practices  to  provide 
information  and  guidance  at  the  Federal, 
State  and  local  levels. 

OJP  Program  Response 
Bureau  of  )ustice  Assistance 

$4,675,000 

New  Programs 

Evaluation  of  the  Program  for  the 
Improvement  of  State  Criminal  History 
Records 

$600,000 

This  program  provides  funds  to 
perform,  process  and  impact  evaluations 
of  efforts  to  improve  State  criminal 
history  records.  It  will  assess  whether  or 
not  the  program  improved  the  accuracy, 
completeness  and  timeliness  of  criminal 
history  record  information  at  centralized 
State  repositories  and  whether  or  not  it 
is  providing  effective  information  to  the 
Federal  Bureau  of  Investigation  and 
promoting  newly  developed, 
recommended  reporting  standards.  It 
will  determine  if  the  program  serves  to 
identify  convicted  felons  who  are 
ineligible  under  Federal  law  from 
purchasing  firearms,  particularly  those 
convicted  in  the  past  five  years  and  in 
the  future. 

Continuation  Programs 

Consortium  to  Assess  the  Impact  of 
State  Drug  Conti-ol  Strategies 

$775,000 

This  project  is  designed  to  develop 
and  implement  standardized  evaluations 
of  subgrant  performance  data  to  allow 
the  assessment  and  evaluation  of 
formula  grant  drug  control  efforts  at  the 
State  and  local  levels.  The  Consortium 
will  provide  technical  assistance  to  the 
56  States  and  Territories  directly  and 
through  a  series  of  reports  and  technical 
assistance  documents.  This  technical 
assistance  will  enhance  the  data 
collection,  analysis  and  reporting 
capabilities  of  the  State  agencies 
designated  to  administer  the  formula 
grant  program. 


Evaluation  of  Discretionary  and  Formula 
Grant  Programs 

53,000  000* 

This  program  provides  funds  through 
interagency  transfer  to  perform  impact 
evaluations  of  national  programs  funded 
by  the  Edward  Byrne  Memorial  Drug 
Grants,  for  both  the  discretionary  and 
formula  grant  programs.  In  addition. 
funds  are  included  to  convene  the  2nd 
annual  Conference  on  Drug  Control 
Evaluation. 

Evaluation  of  the  National  Citizens' 
Crime  Prevention  Campaign 

$300,000' 

This  program  provides  funds  to  assess 
the  effectiveness  of  the  national 
campaign  which  includes  public  ser\'ice 
advertising,  technical  assistance  and 
training,  youth  programs,  demonstration 
projects  for  community  involvement, 
material  development  and 
dissemination,  the  Crime  Prevention 
Coalition  and  many  other  activities. 
These  efforts  in  drug  prevention  are 
designed  to  reach  millions  of  children, 
law  enforcement  professionals. 
community  groups,  schools  and 
businesses. 

National  Institute  of  )ustice 

Si. 500.000 

New  Programs 

Building  Evaluation  Capacity 

$500,000 

This  will  provide  additional  resources 
to  enhance  the  NIJ  evaluation  effort.  The 
purpose  of  this  program  is  to  evaluate 
programs  and  projects  to  determine  their 
effectiveness  in  achieving  stated 
criminal  justice  goals  and  to  identify 
new  and  promising  approaches  to 
criminal  justice  problems  that  have  high 
potential  for  national  replication. 
Methods  of  procurement  will  be 
determined. 

Continuation  Programs 

Evaluation  of  Drug  Control  Projects 

$1,000,000 

NIJ  will  continue  to  evaluate 
innovative  state  and  local  anti-drug 
programs  supported  by  BjA  funds.  In 
this  effort.  BJA,  pursuant  to  the  Fiscal 
Year  1991  Appropriations  Conference 
Report  (H.  Rpt.  101-9091.  page  45,  will 
transfer  $3  million  to  NIJ.  NI|  will 
sponsor  evaluations  that  assess  the 
impact  of  these  programs  and 
disseminate  the  findings  from 
evaluations  to  state  and  local  officials. 
Program  topics  will  encompass  a  wide 
variety  of  criminal  justice  issues. 
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ranging  from  community  crime 
prevention  to  enforcement  and 
punishment.  Multiple  awards  may  be 
made.  Methods  of  procurement  will  be 
detennined  and  solicitations  may  be 
issued  as  appropriate. 

Office  of  ^nenHw  )«stic«  and  Delinquency 
PrevMlkM 

SI.  100.000 

New  Programs 

Evaluation  of  the  Cities  in  Schools 
Partnership  Plan  Phase  V  Program 

$150,000 

This  effort  is  designed  to  evaluate  the 
national  drop-out  prevention  model  that 
is  bein^  implemented  by  CiLies  in 
Schools,  Inc.  The  model  focuses  social 
service,  employment,  mental  health  and 
other  resources  on  high  risk  youth  in  the 
school  setting.  OJJDP.  the  United  States 
Department  of  Labor,  and  the  United 
States  Department  of  Education  will 
jointly  design  and  fund  this  evaluation 
program. 

Independent  Evaluations 

$500,000 

A  contract  or  other  appropriate 
arrangement  will  be  initiated  to  conduct 
independent  evaluations  of  OJJDP- 
funded  programs.  The  following  criteria 
will  determine  the  sequence  of  programs 
selected  for  evaluation:  (1) 
Continuations  in  order  of  number  of 
years  of  funding  and  total  expenditure; 
(2)  new  action  programs  being  tested  to 
serve  as  possible  models;  and  (3)  new 
and  continuing  programs  rw^uiring 
decisions  on  continuation. 

Impact  Evaluation  of  Youth  Gang 
Intervention  Training 

$300,000* 

An  independent  impact  evaluation 
will  be  funded  as  part  of  the  interagency 
agreement  developed  with  the  Federal 
Law  Enforcement  Training  Center. 

Evaluation  of  the  juvenile  Firesetter/ 
Arson  Program 

$150,000 

The  Juvenile  Firesetter/ Arson 
Program  call*  for  the  funding  of  test 
sites.  In  addition  to  funding  joindy  these 
test  sites,  0(IDP  and  the  Federal 
Emergency  Management 
Administration's  Fire  Administration 
will  fund  jointly  an  evaluation  of  the 
implementation  of  the  program  in  the 
test  sites. 

Prevention  and  Education — $1233,000 

PrevflnttOB  reotains  one  of  ouf  most 
impuftsnl  weapoos  m  the  fiation'i  war  on 
illicit  drugs.  President  Bush.  Septemt>er  4. 


199a  (PnxJjination  6174 — National  DARE 
Day) 

Securing  a  drug-free  future  for  every 
Amerjcafl  school  and  Lommunity  will  require 
the  personal  comnutment  and  sustained 
cooperation  of  parents,  students,  teachers, 
law  enfoTcement  personnel,  members  of  the 
clergy,  elec;(ed  ofTicials.  and  business  and 
community  leaders.  President  Bush.  October 
17. 1990  (IVodamaUoo  6202— National  l>nig- 
Free  Schools  and  Comraunities  EUluoatioa 
and  Awareness  Day.) 

O/P  Policy  Statement 

"Hie  criminal  justice  system  should 
assume  a  primary  role  in  developing 
community-wide  efforts  to  prevent  the 
use  and  trafficking  of  illegal  drugs. 
Office  of  Justice  Programs  prevention 
and  education  activities  focus  on 
community-based  efforts  to  eliminate 
the  problems  of  drug  abuse,  gang 
activities,  illiteracy,  juvenile 
delinquency  and  school  drop  out  rates, 
especially  in  our  minority  communities. 
In  addition,  these  program  activities 
focus  on  offenders  returning  from 
correctional  programs.  Demonstration, 
training,  technical  assistance  and 
program  evaluation  are  used  to  promote 
and  assess  effective  community 
responses  to  preventing  high-risk 
individuals  from  becoming  involved  in 
serious  crime  and  illegal  drug  use. 

OfP  Program  Response 

Bureau  of  Justice  Assistance 

$3,900,000 

Continuation  Programs 

Drug  Abuse  Resistance  Education 
Program— DARE 

$1,050,000* 

The  purpose  of  this  program  is:  (1)  To 
train  police  officers  to  teach  skills  to 
children  that  help  them  to  resist 
pressure  to  use  drugs;  (2)  to  reduce  the 
demand  for  drugs  and  eliminate  drug- 
related  crime;  and  (3)  to  provide 
technical  assistance  to  State  training 
centers  and  to  accredit  those  centers 
that  are  qualified  as  DARE  Training 
Centers.  DARE  officer  candidates  will 
receive  90  hours  of  initial  training,  to  be 
followed  by  -W  hours  of  in-service 
training  cia.sses. 

Drug  Abuse  Resistance  Education 
Parent  Program 

$150000' 

This  continuation  program:  (1) 
Provides  training  for  parents  of  school 
children  (K-12)  in  drug  use  prevention; 

(2)  educates  parents  in  wa>'s  to 
communicate  better  with  their  children: 

(3)  assists  parents  in  understanding  the 
scope  of  the  drug  problem,  especially 
among  adolescents;  (4J  trains  parents 


how  to  retxjgnize  drug  use;  (5)  assists 
parents  in  acquiring  treatment  for  youth 
who  are  using  drugs;  and  (6)  helps 
parents  cope  more  effectively  with  drug 
use  problems  that  may  arise  within  their 
families.  The  program  la  being 
developed  further  and  tested  by 
presentations  at  school  auditoriums, 
churches,  and  public  housing  projects. 
The  DARE  Regional  Training  Centers 
will  evaluate  the  effectiveness  of  the 
curriculum  and.  if  found  to  be 
successful,  the  program  will  be 
presented  nationwide. 

National  Citizens'  Crime  Prevention 
Campaign 

$2,700,000* 

The  purpose  of  this  program 
(represented  by  "McGruff,  the  Crime 
Dog")  is  to  educate  children  and  adults 
about  crime  and  drug  prevention;  to 
mobilize  existing  resources  for  crime 
and  drug  prevention;  to  generate  an 
individual  and  community  sense  of 
responsibility  for  crime  and  drug 
prevention;  and  to  provide  program 
direction  to  the  field  of  law  enforcement, 
state  and  local  governments  and 
communities  around  the  world.  An 
evaluation  of  the  public  service 
advertising  campaign  will  be  included  in 
this  effort.  (For  the  remaining  $300,000 
balance  of  the  Congressional  $3.0 
million  earmark,  see  the  Evaluation 
section  above.) 

National  Institute  of  Justice 
$1,575,000 

New  Programs 

DARE  National  Assessment 

S300.000 

NIJ  will  sponsor  a  national 
assessment  of  the  DARE  program.  It  will 
perform  a  critical  review  of  the  evidence 
amassed  by  local  evaluations  to 
determine  the  scope  and  reliability  of 
DARE  findings.  The  assessment  vriW 
also  analyze  future  drug  resistance 
education  needs  in  terms  of  curricula, 
funding,  and  the  appropriateness  of 
follow-up  education  programs.  This 
grant  will  be  a  single  award.  Method  of 
procurement  will  be  determined;  a 
solicitation  may  be  issued  as 
appropriate. 

Research  on  School  Crime  Survey 

$75,000 

This  is  a  collaborative  intra-agency 
program  between  NIJ  and  BJS.  This 
program  viiil  sponsor  research  on  the 
recently  completed  supplement  to  the 
National  Crime  Survey  on  School  Crime. 
The  studies  will  explore  a  variety  of 
issues  dealing  with  victimization  at 
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school  sckool  safety,  aruj  the 
availabiisity  of  drugs  on  the  caa^us. 
Stitdies  are  expected  to  benefit  school 
safety  officials  and  coittribute  to  drug 
education  programs.  A  solicitalion  is 
pending:  no  additional  appbcaticms  wii! 
be  accepted  in  Fiscal  Year  1991 

Continuation  Programs 

Criminal  Career  Project 

Up  to  $1,200,000 

This  ts  a  continuation  of  e  jomt 
program  with  the  MacArthur  Foundation 
to  predict  and  interrupt  criminal  careers 
The  MacArtiuiT  Foundation  matches  Nl} 
funds.  The  research  will  study  the 
development  of  delinquent  and  criminal 
behavior  patterns  in  at  least  two  large 
cities,  gathering  data  over  a  five-year 
period  on  males  bt^lonoing  to 
overlapping  age  cahoris  spaced  from 
birth  to  IB  years.  During  the  course  of 
the.study,  experimental  projects  are 
planned  that  will  renew  life  histories  to 
identify  emerging  patterns  of 
delinquency  and  crime,  "Hiis  is  a 
possible  continuation  of  a  current 
project  and  applications  will  not  be 
solicited  in  Fiscal  Year  1991. 

Computer  Crime  Prevention 

$50,000  (DOEd) 

This  is  an  interagency  collaborative 
effort  between  NIJ  and  the  Department 
of  Education.  The  goal  of  this 
interagency  agreement  is  to  develop 
strategies  for  school  boards,  school 
administrators  and  teachers  that  will 
help  them  construct  policies  and 
curricula  that  cover  the  important  issues 
in  technology  ethics.  An  advisorj'  panel 
of  law  enforcement,  education  and 
private  sector  experts  will  help 
determine  what  is  included  in  these 
strHtegies.  This  is  an  interagency 
agreement  with  The  U.S.  Department  of 
Education  and  a  solicitation  is  pending 
and  no  further  applications  will  be 
accepted 

ATD^/HIV  in  Prisons  and  Jails 

$1 .003,000  (NIDA) 

This  is  an  interagency  collaborative 
effort  between  NIJ  and  the  Nabonal 
Institute  of  Drug  Abuse.  The  purpose  of 
this  program  is  to  desig-i,  test  and 
evaluate  tbe  effectiveness  of  strategies 
for  AIDS/HIV  education  and  referral  to 
drug  treatraent  an  arrestees  held  fewer 
than-tt  hoiH^  in  jail  booking  facilities 
and  bckaqu.  This  is  a  possible 
cwitinuation  of  a  cwrent  ^oject  atui 
applicahoRS  will  not  be  solicited  in 
Fiscal  Year  1991. 


Smart  Program 

$250,000  (DOEtO 

This  is  an  interagency  collaborative 
effort  between  "HI]  and  the  Department 
of  Edacatioa-  The  Smart  Prograni  is  a 
demonstration  program  that  prowides 
assistance  to  local  schotri  districts  in 
establishing  safe;,  drug-free  schools. 
Since  1983,  the  program  has  been  field- 
tested  in  more  than  100  schools  and  7 
districts.  The  program  provides 
technical  assistance  and  support. 
trair.ing  and  evaluation.  This  is  a 
possible  contimiation  of  a  current 
project  and  appbcations  viill  not  be 
solicited  m  Fiscal  Year  1991. 

OfFice  of  Juvenfle  Jtistice  and  Defenquency 
Pre\'eBSon 


5~.028.CK)0 
New  Programs 

Sdteliite  Pre-School  and  Early 
Elementarv  Schools  for  Privatized  Pubhc 
Housing 

S300,000* 

This  program  is  designed  to  address 
the  need  for  early  childhood  education 
for  children  who  reside  m  public 
housing  and  will  serve  the  needs  of 
public  housi.ig  resident  children  from 
nurserj'  school  through  the  fourth  grade 
The  model  will  include  a  focus  on 
individual  atter.tion  for  these  youth, 
highly  motivational  materials  and 
approaches  that  focus  on  traditior^al 
values.  It  is  hoped  that  this  program  will 
be  linked  to  a  private  business  and 
foundation's  efforts  that  will  proNide  a 
continuum  of  educational  and 
employment  services  to  public  housing 
youth  into  the  later  eleme.'-.tarj',  junior 
high  and  sf  n  or  high  school  years.  This 
program  will  be  coordinated  with  the 
Department  of  Health  and  Human 
SeR'ices  and  the  Department  of 
Education. 

Improving  Literacy  Skills  of 
Institutionalized  Juvenile  Delinquents 

$200,000 

Coordinated  with  the  Department  of 
Education,  this  program  will  include 
training,  technical  assistance,  and 
development  of  curricula  for  use  by  staff 
of  detention  and  correctional  facilities. 
It  will  iaaprove  the  literacy  levels  of 
juveniie  residents  in  these  facilities 
whik  creating  a  national  network  of 
trained  reading  teachers  and  voJimteers 
available  to  juveniie  correctjanal 
facilities. 


iHQireving  Conditions  trf  Confinement; 
Training  for  fuvemle  Corrections  Staff 

$350,000 

OJJDP  will  initiate  a  comfu-ehensive 
training  program  for  juvenile  corrections 
staff  through  an  irf»eragerK;y  agT^^emenl 
with  the  National  Institute  of 
Corrections  (NIC).  The  program  wiUbe 
designed  to  develop  a  core  curriculum  or 
adapl  existing  nirricnlum  to  pnrvtde 
training  for  juvenfle  corrections 
administrators  and  raid-le^-el 
management  personnel  in  areas  such  as 
drug  testmg  and  gang  activit>'. 

Fanily  Strengthening 

ssoooo 

Beginning  with  research  to  analyze 
how  families  furtction  effectively 
(including  such  factors  as  parent-child 
dynamics,  nurturing,  and  family- 
community  involvement  that  maybe 
associated  with  delinquency- 
prevention),  thts  program  wiH  de\'elop 
and  support  programs  that  strengthen 
and  maintain  the  famOy  unit  in  order  to 
prevent  or  treat  ju\-enile  dehnquency. 
As  part  of  this  init;ati\-B,  OJJDP  wffl 
sponsor  a  National  Conference  on 
Strengthenmg  the  Family. 

Continuation  Programs 

Juvenile  Court  Training 

Sl.lOQ.OOO* 

This  project  will  prcnide  forundation 
training  both  to  newly-elected  or 
appointed  judges  and  to  experienced 
judges  who  have  been  newly  assigned  to 
the  juvenile  or  family  court  bench.  The 
training  objectives  are  to  supplement 
law  school  curricula,  provide  judges 
with  current  information  on 
developments  in  juvenile  and  farmly 
case  law,  and  prcmde  options  for 
sentencing  and  treatment.  Emphasis  will 
be  placed  on  the  areas  of  drug  testing, 
gangs  and  violence  mlermed^te 
sanctions,  as  well  as  on  responding  to 
the  problems  of  unemployabilitj', 
ilHteracj'  and  family  dysfunction. 

Technical  Assistance  to  ■ftie  Ju\'enile 
Courts 

S392.O00* 

The  National  Center  for  JnvenDe 
Justice  (NCJJ)  is  the  research  division  trf 
the  National  Conacii  of  Juvemk  and 
Family  Court  Judges.  Serving  as  a  direct 
resource  for  the  members  of  the  Council, 
the  NCJJ  provides  valuable  technKal 
assistance  to  }cvenile  court 
pracjtitioBers.  Tbc  general  areas  in 
which  HfiBistBBce  is  provided  include: 
court  administration  amd  masaijemenl 
pro-am  development  ccvurt 
decisionmakmg,  leijal  opinwms.  due 
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process,  and  case  law.  Emphasis  will  be 
placed  on  intermediate  sanctions  such 
as  boot  camps  and  on  appropriate 
dispositional  alternatives  for  handling 
juveniles  involved  in  gang  activity. 

Juvenile  Justice  Training  for  Court 
Personnel 

$81,000 

The  National  Center  for  State  Courts. 
Institute  for  Court  Management, 
conducts  education  and  training 
programs  for  juvenile  justice 
practitioners  and  others  involved  in  the 
administration  and  management  of  the 
courts.  This  program  will  focus  upon  the 
completion  of  an  assessment  of  juvenile 
court  management  staff  training  needs 
as  a  basis  for  development  of  a  broader 
based  program  designed  to  upgrade 
significantly  the  skills  of  juvenile  court 
staff  members. 

National  Juvenile  Firesetter/ Arson 
Control  and  Prevention  Program 

$100,000 

The  purpose  of  this  program  is  to 
develop  models  and  provide  training 
and  technical  assistance  to  communities 
to  prevent  juvenile  firesetting  and  arson. 
During  the  next  funding  phase  of  the 
program,  four  sites  will  be  identified  to 
implement  the  model  program.  Training 
and  technical  assistance  will  be 
provided  to  these  selected  sites  and, 
under  a  separate  solicitation,  an 
evaluator  will  be  selected  to  evaluate 
the  program. 

Training  and  Technical  Assistance  for 
Juvenile  Detention  and  Corrections 

$250,000 

This  program  will  provide  a  national 
forum  on  juvenile  corrections,  to  include 
juvenile  court  judges  and  probation 
officers;  develop  a  resource  guide 
designed  to  increase  literacy  among 
youth  involved  in  the  juvenile  justice 
system;  assist  in  the  development  of 
standards  for  all  juvenile  justice 
facilities;  and  produce  a  second  edition, 
Guideline  for  the  Development  of 
Policies  and  Procedures:  Juvenile 
Detention  Facilities.  Emphasis  will  be 
placed  on  intermediate  sanctions  for 
handling  juveniles  involved  in  drug- 
related  offenses  and  gang  activity. 

Law-Related  Education  (LRE) 

$3,200,000* 

The  Law-Related  Education  National 
Training  and  Dissemination  Program 
involves  five  national  LRE  projects  and 
programs  which  operate  in  47  States. 
The  purpose  of  this  program  is  to 
provide  training  and  materials  to  state 
and  local  school  jurisdictions  to 


encourage  and  guide  them  in 
establishing  LRE  delinquency 
prevention  programs  in  the  curricula  of 
grades  kindergarten  through  12  and  in 
juvenile  justice  settings.  Emphasis  will 
be  placed  on  drug  abuse  prevention 
programs  in  primary,  middle  and 
secondary  schools. 

Student  Initiated  Drug  Prevention 
Training 

$100,000 

This  drug  prevention  program  uses 
peer  counseling  and  professional 
athletes  to  combat  peer  pressure  and  to 
influence  other  youngsters  to  refrain 
from  abusing  alcohol  and  drugs.  During 
the  next  year,  the  program  will  be 
documented  for  replication,  and  a 
training  manual  will  be  developed  to 
support  dissemination. 

Career  Development 

$90,000 

This  program  gives  high-risk  youths 
an  opportunity  to  assess  their  interest  in 
and  potential  for  careers  in  the  criminal 
justice  system  and  the  National  Park 
Service.  In  addition.  Law  Enforcement 
Exploring  is  designed  to  educate  and 
involve  youths  in  police  or  other  justice 
system  operations  and  to  build 
understanding  between  youths  and  law 
enforcement  personnel.  The 
participating  youths  render  hands-on 
assistance  to  their  host  agencies  or 
organizations  (State  and  local  police 
departments.  U.S.  Park  Service,  U.S. 
Customs,  etc.)  and  also  receive  hands- 
on  training  from  their  host  agencies. 

Juvenile  Corrections  Industries  Venture 
Program 

$200,000 

The  purpose  of  this  program  is  to 
assist  juvenile  corrections  agencies  in 
establishing  joint  venture.3  with  private 
businesses  and  industries  to  provide 
new  opportunities  for  vocational 
training  of  juvenile  offenders.  After  an 
assessment  of  corrections  ventures 
programs  has  been  completed  (by 
January  1991),  the  next  stage  of  funding 
will  permit  the  development  of  a 
corrections  ventures  model,  a  policies 
and  procedures  manual,  and  training 
and  technical  assistance  materials. 

Partnership  Plan,  Phase  V 

$500,000 

This  program  continues  a  national 
school  drop-out  prevention  model  that  is 
being  implemented  by  Cities  In  Schools, 
Inc.  (CIS),  which  provides  training  and 
technical  assistance  to  states  and  local 
communities  to  enable  them  to  adapt 
and  implement  the  CIS  drop-out 


prevention  model.  The  model  focuses 
social,  employment,  mental  health  and 
other  resources  on  high-risk  youths  and 
their  families  at  the  school  level.  The 
program  is  funded  jointly  by  OJJDP  and 
the  United  States  Departments  of  Labor. 
Health  and  Human  Services,  and 
Commerce. 

Juvenile  Justice  Training  for  Prosecutoi* 

$115,000 

The  project's  activities  include 
designing  and  implementing  policy 
development  workshops  for  chief 
prosecutors  and  for  juvenile  unit  chiefs 
in  district  attorneys'  offices  to  support 
their  role  in  the  juvenile  court 
processing  of  delinquent  offenders.  The 
program  will  address  juveniles  involved 
in  serious  and  violent  crime,  as  well  as 
drug  and  gang-related  activity,  with 
emphasis  on  intermediate  sanctions 
such  as  drug  testing  and  restitution. 
Materials  will  be  collected  for  the 
preparation  of  a  training  manual  on 
policy  issues  pertaining  to  the 
prosecution  of  juvenile  offenders.  Tl>e 
project  will  continue  to  issue  a 
newsletter. 

Multijurisdictional  Task  Forces — 
$14,152,000 

From  a  law  enforcement  perspective,  our 
Federal  responsibility  is  to  disrupt,  dismantle, 
and  destroy  drug  trafficking  enterprises.  This 
ambitious  agenda  reaches  across  the  full 
spectrum  of  drug  control  activities.  We  intend 
to  dismantle  drug  trafficking  organizations  by 
incapacitating  their  leadership  and  by  seizing 
and  forfeiting  the  immense  profits  and 
proceeds  derived  from  their  illegal  activities. 
Attorney  General  Dick  Thomburgh,  May  15, 
1990.  (The  National  Drug  Conference, 
Washington.  DC) 

But  a  truly  integrated,  effective,  and 
efficient  national  strategy  requires  that 
various  law  enforcement  authorities 
coordinate  their  efforts  when  drugs  are 
involved.  And,  in  fact,  drug  enforcement  in 
the  United  States  has  enjoyed  some  of  its 
greatest  successes  when  Federal  authorities 
have  worked  together.  Coordination  between 
the  Federal  Government  and  the  States  and 
localities,  typified  by  the  increasingly 
productive  DEA/State  and  local  task  forces, 
has  also  worked  well.  National  Drug  Control 
Strategy,  1969. 

OJP  Policy  Statement: 

Coordination  of  resources  and 
programs  among  Federal,  State,  and 
local  agencies  is  essential  to  controlling 
the  use  and  trafficking  of  illegal  drugs. 
Office  of  Justice  Programs 
multijurisdictional  task  forces  activities 
focus  on  promoting  coordination  and 
cooperation  between  law  enforcement 
agencies  at  the  Federal,  State  and  local 
levels  in  common  geographic  areas. 
These  programs  involve  shared 
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intelligeooe,  twAmoiogiCT.  expertise. 

tactics  and  0tt«tejpes,  nKoesEful 
financial  investigations,  awel  foiferture, 
money  laundering  and  gang 
investigation  units.  OJP  will  continue  to 
provide  «  wide  range  di  assistance  to 
thes«  TaA  Forces  through 
demonstration,  tw^hnical  assistance, 
training  and  information  dtssemination 
programs,  as  wdl  as  e^'aluation 
activities,  to  effect  compreiiensive 
responses  to  drug-related  crimes  and 
^ang  violence. 

OJP  ProgroBi  Response 
Buivau  «f  f  u8tio«  AatUtance 

$12,202,000 

New  Programs 

Dn^  Protecntions'  "Best  Practices"— 
Large  Jurisdictions 

$200,000 

This  program  is  designed  to  identify 
and  assess  the  ccrrent  "best  practices" 
in  metropolitan  jurisdictions  (one 
million  population  and  larger)  for  all 
phases  of  drug  prosecution.  Individual 
prosecutors'  offices  will  be  requested  to 
identify  and  document  a  specific, 
technique  or  practice  currently  being 
employed  that  is  producing  results 
'  exceeding  the  previous  customary  or 
routine  processing  case  procedure.  The 
grarvtee  will  validate  each  of  these 
practices  and  compile  them  in  a 
comprehensive  drug  prosecution  "best 
practices'"  document  for  dissemination 
to  the  Nation's  large  jurisdictions. 

A.sset  Forfeiture  Case  Management  and 
Tracking  System 

$150,000 

The  primary  thrust  of  asset  forfeitnre 
programs  is  to  remove  the  profit  moUve 
from  the  sale  and  distribution  of  drugs 
and  to  disrupt  the  distribution  network 
by  the  prosecntron  of  drug  offenders  and 
the  seizure  of  assets.  The  result  of  this 
demonstration  projecl  will  be  a  generic, 
operating  case  management  and 
tracking  system  that  can  be  used  by 
local  jurisdictions  on  a  386  class 
computer,  modifiable  if  neoessarj-.  The 
system  will  be  operational  in  2-3 
jurisdictions  and  documentation  for  its 
use  by  other  jurisdicti'oms  will  be 
provided.  The  grant  will  be  made  on  a 
competitive  basis. 

Asset  Forfeiture  Training  for 
Prosecutors 

$200,000 

This  program  is  designed  to  tram  arxi 
provide  technical  asaislance  to  local 
selected  law  enfofrcement  officers  on 
how  tB  inpleineat  and  apply  effective 
State  forfeiture  statutes.  The  training 


will  adirew  the  key  i»reviwows  -of  <he»e 
statutes:  Civil  (in  rem)  and  crimisal 
forfeiture  procadiirea.  4ub*titute  Asset 
provisions,  money  laundering  provisions 
and  property  managemenl  procedures.  11 
wiH  focus  on  hww  to  develop  *e 
prosecution  capacity,  poTicres  and 
management  to  ensure  just,  ethical  and 
effective  prosecution  of  model  State 
asset  forfeitare  provisions.  Traiwng  will 
be  targietcd  on  States  that  now  have  « 
are  actively  pursuing  the  adoption  of  the 
inodel  as&et  forfeitw*  statute  or  an 
enhanced  Siate  m%atli  forfeiture  statute. 

Financial  Investigation  and  Money 
Laundering 

$400,000  • 

The  purpose  of  this  project  is  to 
develop  a  prototype  or  prototypes  and 
to  provide  training  and  technical 
assistance  to  State  Attorneys  General  in 
conducting  complex  financial 
investigations  of  illicit  drug  enterprises 
and  successfully  prosecuting  these 
enterprises  for  money  launderirjg 
offenses.  State  Attome^-s  General  will 
be  sarveyed  to  identify  model  or 
prototype  financial  inrestigations  and 
money  lawidering  units  that  can  infcrm 
the  derelopmeBt  of  the  prototypes  and 
be  ckoaaDented  for  future  replication. 

Foreign  Nationals  Involved  in  Domestic 
Drug  Trafficking 

$150,000 

The  purpose  of  this  program  is  to 
demonstrate  that  a  cooperative  effort 
between  Federal.  State  and  local 
authorities  can  have  significant  impact 
on  organized  drug  trafficking  by  foreign 
nationals  operating  within  the  United 
States.  Domestic  drug  trafficking  is 
frequently  conducted  and  even 
controlled  by  foreign  nationals  operating 
in  the  United  Stales.  T^ae  foreign 
nationals  may  enter  the  KiS.  legally  as 
visitors,  students  or  woiknig  immigrants. 
They  are  largely'  unknown  to  local 
criminal  iustice  anthcrities.  and  they  can 
retreat  to  their  horadands  m  relati\'e 
anonymity  to  avoid  detection  or 
apprehension.  This  program  envisions  a 
cooperative  effort  between  local  police 
and  prosecution  authorities.  Federal  law 
enforcement  agencies,  and  the 
appropriate  law  enforcement  authorities 
in  the  trafficker's  country  of  origin. 
Intelligence  and  other  appropriate 
resources  would  be  shared  with  aH 
involved  parties.  However,  grant 
funding  would  be  used  only  for  domestic 
enforcement  and  prosecution. 

South  Carolina  Grand  Jury  Project 
$500,000* 

The  parpoae  of  this  demonstration  is 
to  expand  the  on-going  South  Carolina 


Gran*  \wy  9rvfidC*  •o(M>r«ticm,  to  assen 
and  4ocaneilt  ^  State  rrofect.  and  to 
facilitate  Utt  repSostion  *y  o*wr Sl«l»e». 
The  South  Orelirt  Attorney  GenwaT* 
Office  lias  been  reoognited  during 
hearinffi  VieW  h/y  Senatora  HoJhnjrs  awd 
Rudman  in  February  1996  as  hsTing  a 
hi^iy  awcoessful  Statewide  GrMid 
Jury— Crioifnri  Drug  Off  arKzation 
Project.  fThis  is  a  special  prosecution 
unit  in  the  Attorney  GeneraTs  ORice 
dedicated  te  inten9i^'e  imrestifation  and 
prosectrtion  of  imiHifurisdrctfOTial  dn^ 
trafficScing  networks  ^iroughout  the 
State-I  This  project  wiTl  expand  the 
Crirainal  Drug  Oiyinization  Project  cJ 
the  South  Carohna  State  Grand  Jnry  hrto 
a  model  for  the  Nation  that  should  be 
made  arailable  to  other  States  An 
objective  assessment  and  the  full 
documentati(«  erf  the  genesis, 
constitutional  and  statutor>' 
authorizations,  project  development 
operations  and  results  obtained  by  this 
project  will  provide  the  basis  for  a 
replication  package. 

Drug  Market  Analysis 

$650,000 

Ttiis  is  a  collaboratj^e  uitra-agency 
prograra  between  NJJ  and  BJA.  in  which 
BJA  is  providing  matching  funds  This 
program,  originally  funded  in  five  cities, 
vnW  be  contirmed  and  expanded  to 
surrounding  regions  using  a  task  force 
approach.  It  will  involve  real  tone 
computer  mapping  of  movement  of  drug 
markets.  These  are  possible 
continuations  of  existing  grants. 

ContinuatioTJ  Pnyfrrons 

Asset  Seizure  and  Forfeiliire  Training 

$350,000 

The  prkaar>'  purpose  of  this  BJA/DQj 
Executive  Offioe  for  Asset  ForfeitULre 
mteraseocy  program  is  io  provide 
training  for  State  and  local  law 
enforcement  oiLcen  «  the  use  of  their 
cofnizaiit  State  asset  seizore  and 
forfeiture  statutes.  Fiscal  Year  1991 
funds  will  continue  a  cooperative 
agreement  with  the  Police  Executive 
Research  Forum  to  train  State  and  local 
agencies  in  the  nse  of  statutes  and  tn 
provide  technical  assistance  to  develop 
and  implement  asset  seizure  and 
forfeiture  unjU  with  their  police 
departments- 

Metropohtan  Area  Dru?  Enforcement 
Tasik  Force 

$L652iX)0 

With  the  oooperatioB  of  the  Drug 
Eirforcement  AtimitwstratMjn,  this 
Bareau  flf  Justice  Assistance 
contincation  prefect  targets  street  level 
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and  mid-level  drug  traffickers  in  the 
Washington.  DC.  Metropolitan  Area.  Its 
purpose  is  to  establish  a  visible  law 
enforcement  presence  in  local 
neighborhoods;  to  disrupt  major  links 
between  the  suppliers,  distributors,  and 
users;  to  seize  and  initiate  forfeitures 
against  properties  used  to  facilitate  the 
sale  and/or  consumption  of  drugs;  to 
initiate  enforcement  action  against 
property  owners  who  knowingly  allow 
their  property  to  be  used  in  the 
distribution  of  illicit  drugs  and  who  fail 
to  take  action  against  their  tenants  who 
do  so;  and  to  develop  comprehensive 
intelligence  systems  to  identify  the  illicit 
drug  supply  source  and  the  distribution 
network  that  is  responsible  for  illicit 
drug  trafficking  and  its  associated 
violence. 

Statewide  Training  for  Local 
Prosecutors 

$200,000 

The  purpose  of  this  dissemination 
program  is  to  provide  training  and 
technical  assistance  to  prosecutors  that 
are  assigned  full-time  to  drug  units  and 
task  forces.  It  is  based  on  a 
sophisticated  trial  training  program  for 
drug  prosecutors  that  was  tested  in  two 
jurisdictions  and  is  applicable  to  all 
States. 

Organized  Crime  Narcotics  Trafficking 
(OCN)  Program 

Sa.ooo.ooo* 

This  program  demonstrates  a  unique 
approach  to  the  development  and 
implementation  of  coordinated 
investigations  and  prosecutions  of  upper 
level  conspiratorial  narcotics  trafficking. 
It  demonstrates  that  shared 
management,  via  a  control  group 
composed  of  all  participating  agencies, 
of  multijurisdictional  investigations  and 
prosecutions  can  avoid  the  usual  pitfalls 
of  single  lead  agency  task  forces.  FY 
1991  funds  will  continue  18  existing 
projects,  initiate  two  new  statewide 
sites  and  continue  training  and  technical 
assistance. 

Use  of  State  Civil  RICO  Statutes  to 
Interrupt  Criminal  Enterprises 
Trafficking  in  Illegal/Drugs — 
Demonstration 

$400,000 

This  program  demonstrates,  in 
selected  State  Attorney  General  Offices, 
several  different  approaches  for 
increasing  use  of  a  State's  civil  RICO 
statute  along  with  related  civil  remedies 
as  a  drug  enforcement  tool.  A  prototype 
or  model  and  a  corresponding  training 
curriculum  will  be  developed  based  on 
the  four  current  demonstration  projects. 
Available  statistical  information  will  be 


shared  with  the  Bureau  of  Justice 
Statistics. 

Use  of  Stale  Civil  RICO  Statutes  to 
Interrupt  Criminal  Enterprises 
Trafficking  in  Illegal  Drugs— Training 
and  Technical  Assistance 

$400,000 

This  project  will  provide  technical 
assistance,  training,  and  an  information 
exchange  to  State  Attorneys  General.  It 
will  increase  the  use  of  State  civil  RICO 
and  other  civil  remedies  statutes  as  drug 
enforcement  tools  by  providing 
technical  assistance  and  training  to  four 
demonstration  sites.  Available 
statistical  information  will  be  shared 
with  the  Bureau  of  Justice  Statistics. 

Clandestine  Laboratory  Enforcement 
Certification  Training 

3200.000 

This  program  continues  the 
interagency  agreement  with  the  Drug 
Enforcement  Administration,  where 
DEA  provides  regionally-based  training 
in  clandestine  laboratory  investigations 
and  safety  certification.  At  the 
conclusion  of  the  training,  each  officer 
who  successfully  completes  the  course 
receives  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
certification  required  for  clandestine  lab 
investigators. 

Financial  Investigation  Demonstration 
Program  (HNVEST) 

$2,600,000* 

This  program  is  designed  to  develop 
and  implement  centrally  coordinated 
multijurisdictional  financial 
investigation  activities  involving  tracing 
narcotics-related  financial  transactions, 
analyzing  movement  of  currency,  and 
identifying  criminal  financial  structures 
and  forfeitures.  FY  1991  funds  will 
provide  continuation  funding  for  4 
existing  sites,  provide  for  6  new  sites, 
and  provide  for  continuation  and 
expansion  of  the  training  and  technical 
assistance  component. 

Interjurisdictional  Prosecution  Program 

S45O.O0O 

The  purpose  of  this  program  is  for 
prosecutors  from  two  or  more  (up  to  six) 
adjoining  jurisdictions  to  establish 
formal  coordination  to  support  an 
interjurisdictional  task  force  focused  on 
the  investigation  and  prosecution  of 
illegal  drug  manufacturing  and 
distribution  organizations  operating 
regionally  across  their  jurisdictional 
boundaries. 


Model  State  Drug  Control  Statutes: 
Development.  Dissemination, 
Implementation 

$300,000 

This  program  will  facilitate  the 
development  of  drug  control  statutes 
which  strengthen  States'  investigation, 
apprehension,  prosecution  and 
punishment  capabilities  in  dealing  with 
drug  offenders  and  organizations 
trafficking  in  illegal  drugs  and  narcotics. 
In  addition,  this  program  will  survey  and 
assess  existing  State  drug  control  laws 
and  actual  practice  to  identify  trends 
and  assist  States  in  correcting  current 
statutory  problems  by  redrafting  or 
implementing  updated  model  State 
statutes. 

Clandestine  Laboratory  Enforcement 
Program 

$400,000 

This  program  is  designed  to  develop 
and  implement  law  enforcement, 
prosecution  and  forensic  chemist  teams 
in  different  geographic  areas  of  the 
country  to  respond  to  requests  to 
investigate  clandestine  drug 
laboratories.  From  the  policies, 
procedures  and  experiences  of  the 
implementing  sites,  it  is  a  model 
clandestine  laboratory  investigation 
approach  will  be  developed  and 
presented  in  a  BJA  program  brief.  The 
technical  assistance  and  training 
component  would  be  a  new  program 
element,  developed  through  a  separately 
funded  grantee  to  assess  the  project's 
achievements,  and  to  document  a  model 
for  dissemination  to  the  field. 

Drug  Market  Analysis 

$650,000 

This  is  a  collaborative  intra-agency 
program  between  NIJ  and  BJA,  in  which 
BJA  is  matching  funds.  This  program, 
originally  funded  in  five  cities,  will  be 
continued  and  expanded  to  surrounding 
regions  using  a  task  force  approach.  It 
will  involve  real  time  computer  mapping 
of  movement  of  drug  markets. 

National  Institute  of  Justice 

$1,150,000 

Continuation  Programs 

White  Collar  and  Organized  Crime 
Program 

$500,000 

This  continuation  of  a  broad  program 
focuses  on  asset  forfeiture,  money 
laundering  and  prosecution  of  complex 
cases.  The  effectiveness  of  current 
efforts  to  combat  major  offenses  will  be 
examined  and  assessed.  The  goals  of 
this  program  are  to  develop  successful 
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strategies  to  prevent  the  occurrence  of 
white  collar  crimes  and  organized 
criminal  enterprises,  to  document 
harmful  impacts  of  such  crime  on  the 
individual  and  institutional  victims,  and 
to  support  more  effective  legislative, 
investigative,  prosecutorial,  and 
punishment  strategies.  It  is  anticipated 
that  one  or  more  in-house  research 
projects  will  be  included  in  this  program 
area.  Multiple  awards  may  be  made. 
Methods  of  procurement  will  be 
determined  and  solicitations  may  be 
issued  as  appropriate. 

Office  of  Juvenile  |u8tice  and  Delinquency 
Prevention 

$800,000 

Continuation  Programs 

Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP) 

$800,000* 

SHOCAP  is  an  information  and  case 
management  program  on  the  part  of 
police,  probation,  prosecutor,  social 
service,  school,  and  correction 
authorities  that  enables  the  juvenile 
justice  system  to  focus  additional 
attention  on  juveniles  who  repeatedly 
commit  serious  crimes.  Particular 
attention  is  given  to  providing  relevant 
case  information  for  more  informed 
sentencing  dispositions.  Intensive 
training  and  follow-up  technical 
assistance  is  being  provided  to  20 
jurisdictions,  while  the  provider  also 
serves  as  a  clearinghouse  for 
information  on  the  model,  to  which  non- 
participating  jurisdictions  can  have 
access. 

Community-Based  Policing— $6362,000 

"In  order  to  win  the  war  on  drugs,  law 
enforcement  needs  the  cooperation  of  those 
in  our  communities.  Individuals,  civic 
organizations,  local  government  agencies, 
schools,  businesses,  the  clergy,  and  others 
must  all  work  with  police  to  reclaim 
neighborhoods  from  drug  traffickers  and 
criminals  who  prey  on  innocent  victims." 
Attorney  General  Dick  Thomburgh.  October 
18, 1990  (Press  Release) 

State  and  local  governments  are  the  best 
judges  of  how  their  own  drug  enforcement 
efforts  should  be  carried  out.  But  they  are 
encouraged  to  expand  the  carefully  focused 
street  level  enforcement  techniques  that  have 
already  shown  success  in  so  many 
neighborhoods.  Communities  across  the 
country,  working  with  local  police,  are 
discovering  that  these  tactics  are  the  most 
effective  method  for  ridding  a  neighborhood 
of  drugs,  or  making  sure  they  never  gain  a 
foothold.  National  Drug  Control  Strategy, 
January  1990. 

O/P  Policy  Statement 

Alliances  between  community 
residents  and  the  police  are  essential  for 


making  neighborhoods  safe  and  drug- 
free.  Office  of  Justice  Programs 
Community-Based  Policing  activities 
emphasize  the  importance  of  the  police 
and  the  communities  working  together 
in  a  relationship  of  trust,  cooperation 
and  partnership  to  promote  safety  and 
security  and  to  rid  their  neighborhoods 
of  thugs  and  drug  pushers.  OJP  will 
focus  on  demonstration  projects  which 
involve  promising  innovations,  such  as 
mini-police  stations,  directed  patrols, 
and  police-neighborhood  ombudsmen. 
This  rapidly  developing  approach  to 
better  crime  control  addresses  the  need 
both  to  prevent  crime  and  to  respond 
effectively  to  crime  when  it  occurs. 

O/P  Program  Response 

Bureau  of  Justice  Assistance 

$2,900,000 

Continuation  Programs 

Drug  Impacted  Small  Jurisdictions 
Demonstration  Program 

$500,000 

The  purpose  of  this  program  is  to 
demonstrate  effective  drug  prevention 
and  control  strategies  which  address 
drug  trafficking  and  drug-related  crime 
problems  in  jurisdictions  or 
combinations  of  jurisdictions  with 
populations  of  50,000  or  less.  A 
comprehensive  drug  control  program 
will  be  designed  and  implemented 
which  features  a  centrally  coordinated, 
cooperative  effort  with  law  enforcement, 
prosecutors,  the  courts,  corrections,  drug 
treatment  services  and  the  community. 

Innovative  Neighborhood  Oriented 
Policing  Programs 

$2,400,000* 

This  is  a  collaborative  intra-agency 
program  between  NIJ  and  BJA.  in  which 
BJA  is  providing  all  or  a  major  portion  of 
the  funds.  The  program  is  designed  to 
develop  and  demonstrate  innovative 
community  policing  programs  which 
target  demand  reduction  at  the 
neighborhood  level  in  urban  and  rural 
areas.  It  is  both  a  law  enforcement  as 
well  as  community-based  program,  and 
involves  the  "co-production  of  public 
safety"  through  extensive  partnership 
efforts.  A  special  program  focused  on 
rural  areas  also  will  be  initiated. 

Bureau  of  Justice  Statistics 

$1,300,000 

Continuation  Programs 

National  Law  Enforcement  Statistics 

$1,300,000 

Having  funded  the  redesign  of  the 
Uniform  Crime  Reporting  (UCR) 
program  of  the  Federal  Bureau  of 


Investigation,  BJS  is  now  funding  the 
implementation  of  the  National  Incident- 
Based  Reporting  System  (NIBRS). 
Funding  is  provided  to  a  national 
network  of  State  agencies  compiling  and 
processing  the  data  on  crimes  reported 
to  local  law  enforcement  agencies.  More 
than  25  States  have  received  funds  and 
several  States  are  expected  to  provide 
NIBRS  data  starting  in  1991.  with 
additional  States  being  added  each  year 
thereafter.  A  second  element  of  this 
program  is  the  newly  established  data 
series  dealing  with  Law  Enforcement 
Management  and  Administrative 
Statistics  (LEMAS).  As  a  result  of  this 
survey,  Profile  of  State  and  Local  Law 
Enforcement  Agencies,  1990  is  expected 
to  be  published. 

National  Institute  of  Jusbce 

S900.000 

New  Programs 

Innovative  Neighborhood  Oriented 
Policing  (LMOP)  Program  Evaluation 

$400,000 

This  is  a  collaborative  intra-agency 
program  between  NIJ  and  BJA  under  the 
Section  520  Evaluation  Program.  The 
purpose  of  this  program  is  to  evaluate 
the  process  and  impact  of  "Innovative 
Neighborhood  Oriented  Policing" 
(INOP).  demonstration  projects  which 
encourage  a  proactive  police  approach 
to  solving  community  problems.  This 
grant  will  be  a  single  award.  Methods  of 
procurement  will  be  determined  and 
solicitation  may  be  issued  as 
appropriate. 

Continuation  Programs 

Community  Policing.  Public  Safety  and 
Security  Program 

$900,000 

The  purpose  of  this  program  is  to 
identify  improvements  in  traditional 
(reactive)  policing  as  well  as  to  develop 
innovative  methods  of  policing  and 
crime  analysis.  The  latter  includes 
police/community  partnerships  and  the 
linking  of  police  resources  to  other 
public  agencies  and  to  private 
community  resources  on  problems  of 
crime,  drugs,  and  disorder  in  the 
community.  The  most  innovative  forms 
of  policing  that  are  currently  developing 
are  known  as  "problem-oriented- 
policing"  and  "community  policing." 
This  program  will  identify  effective 
community-based  strategies  and  provide 
program  guidance  to  selected 
communities.  Multiple  awards  may  be 
made.  Methods  of  procurement  will  be 
determined  and  solicitations  may  be 
issued  as  appropriate. 
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S1JK2.00O 

New  Programs 
Incarcentioo  ot  Minorities 

S8OO,0OO 

Tbe  purpose  of  this  program  a  to  keip 
jurisdictKHU  identify  the  extent  and 
nature  of  the  repreaentatioo  of 
minorities  in  the  juvenile  justice  system 
and  thereby  develop  practical  guidelines 
from  arrest  throogh  disposnion.  TLe 
overall  goal  of  the  progrdm  »  to  provide 
State  and  local  practitioners  and 
professionals  with  the  necessary  skills 
aod  infonikation  to  adopt  and  in^plt^ment 
model  processes  for  defHrmining 
whether  the  juvenile  justice  «ys!;m 
handles  juveniles  drfferenffy.  biised  on 
minority  status,  and  to  identify 
resources  and  strategies  to  respond  lo 
problems  identified. 

Training  in  Culfnral  Ehfferences  for  Law 
Fjiforcempnf  Offfcrals 

$125,000 

The  purpose  of  ttus  program  ts  to 
provide  thc?se  law  enforceroer.l  officials 
who  icte.ract  with  juveniles,  specialized 
training  relative  to  racial  cohural  and 
tthnic  issues.  In  developing  the  training 
modules,  the  grantee  will  vvork  in  a 
consulting  capaaty  Kith  several  current 
Om)P  grantees  which  have  training 
components,  such  as  the  Federal  Law 
Enforcement  Training  Center,  the 
National  Family  and  juvenile  Coitrt 
lodges  Association  |MF)CJA1,  the 
National  Institute  of  Corrections,  and 
the  American  Probation  and  Parole 
Association. 

CantinucTtion  Pmgrcrrs 

Juvenile  Justice  Training  for  Law 
Enforcement  Personnel 

?537,000 

This  project  provides  t:ichnical 
assistance  and  training  to  provide  a 
better  understanding  of  the  juvenile 
justice  '^yjtem  to  national.  State  and 
local  Ifiw  enforcement  agencies.  The 
following  training  proijrams  are  offered 
through  this  project:  (IJ  Police 
Operations  Leading  to  Improved 
Children  and  Youth  Services  [POLICY); 
|2)  Managing  Juvenile  Operations;  and 
(3)  School  Administrators  for  Effective 
F\)lice,  Probation,  and  Prosecutors 
Operations  Leading  to  Improved 
Children  and  Youth  Services  CSAFE 
POLICY). 

Community — Based  progianu — 
$4JsaM0 

Let  me  emphasize  here  that  the  Fcdetaf 
Goverr.meit  cannot  do  It  afonfi,  loraf 


rnmiBBnitMrs  and  S<alv3  »tui  mdividush  end 

famil.es  mn««  SeJ|>.  The  Presdenfi  News 
Conference,  August  15.  1M9. 

The  first  chsHer)^  fjrtnf  oor  cnmina) 
justice  system  is  to  htfp  r**rl»!rD 
nei(j*ib©r*»oods  that  b«ve  been  rendered 
urwjfe  by  drugs.  For  ff  is  in  npigfibmhoods 
that  drugs  pos*  an  iimBediHle  threat  lo  local 
resiJerrts  and  (he  qnatity  of  ih^r  Hves. 
NstionaF  Dnif  Contro*  Sfralejfy.  19*9 

OIP  PuJicy  Statement 

The  criminal  justice  system  should 
assume  a  primary  role  in  mobilizing 
communities  to  develop  comprehensKe 
strategies  for  combatting  illegal  diugs. 
Office  of  Justice  Programs  community- 
based  programs  will  emphasize 
programs  at  the  grass  roots  levef  whicb 
focus  on  mobilizing  law  abiding  citizens 
to  get  involved  in  high  crime 
neighborhoods  where  there  is  a 
prevalence  of  drug  trafficking,  serious 
crime,  gang  violence  and  child  sexual 
exploitation.  Through  comprehensive 
and  coordinated  activities,  community 
leaders  rnchiding  school  officials, 
church,  business  and  civic  leaders  can 
work  together  to  "lake  back  the  streets" 
and  keep  them  safe  from  the  criminals. 
Prevention  and  intervention  efforts  will 
be  concentrated  in  public  housing 
complexes,  drug- free  school  zones, 
recreational  parks  and  community 
centers  threatened  by  drug-related  crime 
and  illegal  gang  activity.  The 
involvement  of  residents,  neighb«>rhood 
organizations  and  institutions  is 
essential  components  of  these  programs. 
Demonstration  and  dissemination 
programs  are  the  primary  approaches 
for  informing  and  directing  commsuiitres 
on  the  most  effective  programs  and  how 
these  programs  can  be  implemented  in 
their  neighborhoods. 

0/P  Program  Response 
Bun>au  of  fustire  Asxistance 

si.9oaooo 

Condr.'jation  Programs 

Co-Timunity  Drug  Abuse  Prevention 
Initiatives 

SI  ,000,000* 

This  program  is  designed  tu  asst^ss, 
document  and  demonstrate  programs 
which  encourage  the  active  participation 
of  the  community,  including  b«sir»e»ses. 
the  family,  the  workplace.  !ichoi)ls, 
churches,  and  social  organizations, 
working  jointly  with  law  enforcement,  to 
reduce  the  demand  for  drugs  and 
improve  the  quaKty  of  hfe  m 
communities. 


National  Wgbl  Oof  ^99\ 

SlOOJMO* 

Sponsored  by  the  Natrona) 
Association  of  Town  Watch,  Inc. 
(NATW).  -National  Night  Out"  (NNOl  is 
an  annual,  nationwide  drug  prevention 
initiative  that  involve?  thousands  of 
communities  in  a  year-long  effort  of 
coalition  and  partnership-buikbng 
among  public  and  private  agencies, 
businesses^  community  organizations, 
and  citizens.  Program  activities  for  the 
year  culminate  in  a  one-night  event  in 
which  citizens  are  asked  to  turn  on  their 
porch  lights  between  the  hours  of  8  and 
10  p.m.,  go  outside  and  meet  neiglibcrs. 
and  organize  events  such  as  block 
parties  and  caiullp.li^t  vigils  to 
demonstrate  support  fur  community 
crime  prevention  efforts. 

Neighborhood  Crime  and  Drug  Abuse 
Prevention  Program — IFisenhower 
Foundation) 

$500,000* 

This  program  is  designed  to  continue 
the  development  and  demon&traticm  of 
an  inrnivtttive  community  polictng 
program  whicb  targets  demand 
reduction  at  the  neighborhood  IcycL 
Objectives  will  focus  on  al-hsk-ycmth. 
the  prevention  of  gang  activity, 
deteriorrifing  S4x;iji  structures, 
developing  an  environment  for  economic 
grovrth,  b«ildrng  coalitions  and  plsmring 
teams,  and  law  enforcement's  adoption 
of  comminify  and  neighborhood 
oriented  poHcing. 

Local  Drtig  Prosecution  Program: 
Development  Documentation  and 
Dis.semination 

3300,000 

This  program  is  designed  to  provide 
State  and  kwial  prosecutors  with  new 
and  innovative  approaches  to:  |1) 
Improve  local  investigation  and 
prosecution  of  drug  offenses;  and  (2) 
organize  community  resources  into  a 
comprehensive  strategy  to  ehminate 
illegal  drugs.  The  program  targets 
district  attorneys,  who  establish  and 
implement  drug  control  policies,  aiul 
front  line  prosecutors  who  try  dmg- 
related  cases.  Drawing  upon  the 
expertise  of  an  established  national 
network  of  narcotics  prosecutors,  the 
project  will  develop,  document  and 
disseminate  mformatian  on  innovative 
programs  and  policies  related  to 
effective  investigation  and  prosecution 
of  drug  offenses,  and  development  of 
comprehensive  comm^l^i^y-based  drug 
control  strategies. 
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National  Institute  of  Justice 

$250,000 

New  Programs 

Ridding  Public  Housing  of  Gangs 

S250.000 

Efforts  are  underway  to  rid  housing 
developments  of  gangs,  drugs  and 
violence  through  techniques  such  as 
"Operation  Cleansweep."  This 
community-based  initiative  removes 
unauthorized  persons,  makes  the 
buildings  secure,  identifies  needed 
repairs,  and  establishes  a  permanent 
security  system.  NIJ  is  proposing  to 
document  these  approaches  as  well  as 
assess  strategies  to  identify  effective 
ways  to  nd  housing  projects  of  gangs, 
drugs  and  violence.  The  method  of 
procurement  will  be  determined. 

Office  of  Juvenile  Justice  And  Delinquency 
Prevention 

52,700,000 
Afeiv  Programs 

The  Native  American  Alternative  to 
Incarceration  Venture  (NAATIV) 

S50,000 

This  program  is  designed  to  build  upon 
OJJDP's  currently  funded  study  of 
juvenile  justice  on  Native  American 
reservations  that  is  being  conducted  by 
the  American  Indian  Law  Center  in 
Albuquerque.  New  Mexico.  Fiscal  Year 
1991  funding  will  support  the 
development  of  a  planning  process  to 
utilize  the  findings  of  the  study  to 
develop  programs  that  respond  to  the 
high  levels  of  incarceration  of  Native 
American  youths.  This  will  be  facilitated 
by  developing  sound,  culturally  relevant 
alternatives  to  incarceration  which  can 
then  be  implemented  and  tested  on  a 
number  of  Native  American 
reservations.  Implementation  and 
testing  will  occur  in  Fiscal  Year  1992. 

Anti-Drug  Abuse  Prevention — Technical 
Assistance  Voucher  Project 

$300,000 

This  project  will  provide  technical 
assistance  to  15  to  25  neighborhood- 
based  organizations  which  have 
established  anti-drug  abuse  projects  to 
enhance  their  capacity  to  serve  high-risk 
youth  and  serious  juvenile  offenders. 
Presenting  their  own  plans  and  design 
will  allow  these  neighborhood  groups  to 
secure  technical  assistance 
inexpensively  from  sources  compatible 
with  both  their  programs  and  their 
specific  community  characteristics. 


Continuation  Programs 

Reaching  At-Risk  Youth  in  Public 
Housing  ' 

$300,000* 

Boys  and  Girls  Clubs  of  America  have 
established  seven  Boys  and  Girls  Clubs 
in  Public  Housing  across  the  Nation 
under  the  existing  cooperative 
agreement  with  OJJDP.  These  programs 
are  designed  to  provide  needed  services 
to  the  high-risk  youth  who  live  in  public 
housing,  thereby  preventing  their 
involvement  in  delinquency,  drug  and 
alcohol  abuse  and  gang  membership. 
During  Fiscal  Year  1991,  additional  sites 
will  be  established,  and  training  and 
technical  assistance  will  be  made 
available  to  other  Boys  and  Girls  Clubs 
and  public  housing  authorities  wishing 
to  establish  clubs. 

Intensive  Community-Based  Aftercare 
Program 

$100,000 

This  program  is  designed  to  develop  a 
juvenile  aftercare  model  which  can  be 
tested  in  the  juvenile  justice  system.  The 
next  stage  of  funding  of  this  project  will 
permit  the  completion  of  training  and 
technical  assistance  materials,  and 
enable  the  testing  of  the  training 
materials  in  one  or  two  sites.  Depending 
on  availability  of  resources,  the  model 
may  be  tested  in  Fiscal  Year  1992. 

Promising  Approaches  for  the 
Prevention,  Intervention  and  Treatment 
of  Illegal  Drug  and  Alcohol  Use  Among 
Juveniles 

$150,000 

The  purpose  of  this  program  is  to 
provide  communities  with  the  necessary 
skills  and  information  to  adopt  and 
implement  promising  approaches  for  the 
prevention,  intervention  and  treatment 
of  chronic  juvenile  drug  and  alcohol 
abuse.  An  assessment  as  well  as  several 
components  of  program  models  for  each 
category  have  been  completed,  including 
related  training  and  technical  assistance 
materials.  Fiscal  Year  1991  funds  will 
permit  the  completion  of  all  the 
components  for  the  respective 
community-based  models  and  related 
training  and  technical  assistance. 

Research  on  the  Causes  and  Correlates 
of  Delinquency  and  Non-Delinquency 

$1,800,000 

This  longitudinal  study,  involving 
three  coordinated  projects,  is  now  in  its 
fifth  and  scheduled  final  year.  Its 
purpose  has  been  to  improve  the 
knowledge  base  regarding  positive, 
delinquent,  or  drug  using  behaviors  of 
juveniles  in  the  context  of  the  family. 


school  and  individual.  A  summation 
report  is  planned  for  use  by  program 
developers  and  managers. 

Drug  Testing— $5,867,000 

Testing  within  the  cnminal  (ustice  system 
can  serve  as  an  early  warning  system  that 
provides  another  method  of  keeping 
offenders  in  check  while  they  are  on  pretrial 
or  pcst-conviction  release.  Moreover, 
random,  mandatorj'  drug  tests,  coupled  with 
certain  penalties,  create  a  powerful  incentive 
for  those  under  correctional  supenision — a 
high  nsk  group — to  get  off  and  stay  off  drugs. 
National  Drug  Control  Strategy.  January, 
1990. 

OJP  Policy  Statement 

Drug  testing  should  be  a  part  of  each 

component  of  the  cnminal  justice 
system.  Drug  testing  is  a  critical 
deterrent  in  the  Nation's  drug  war. 
Research  has  shown  that  those  who  use 
drugs  are  most  likely  to  end  up  being 
involved  in  cnminal  activity.  The  Office 
of  Justice  Programs  Drug  Testing 
activities  focus  on  pre-  and  post- 
ad|udicatory  screening  to  assist  criminal 
justice  officials  in  making  decisions 
regarding  confinement,  disposition  and 
referral  decisions.  Through  the  drug 
testing  programs,  OJP  plans  to  provide 
policymakers  at  the  state  and  local 
levels  with  information  to  enable  and 
encourage  them  to  incorporate  testing  in 
all  aspects  of  the  cnminal  and  juvenile 
justice  systems. 

O/P  Program  Response 

Bureau  of  Justice  Assistance 

$3,300,000 

New  Programs 

Drug  Testing  in  Commimity  Corrections 

$500,000 

The  purpose  of  this  cooperative 
program  between  BJA  and  NIJ  is  to 
conduct  controlled  expenments  on  the 
effect  of  drug  testing  on  offenders 
sentenced  in  the  community. 

Continuation  Programs 

Drug  Testing  Throughout  the  Criminal 
Justice  System 

$800,000 

The  purpose  of  this  program  is  to 
demonstrate  the  use  of  drug  testing 
throughout  the  criminal  justice  system 
from  pretrial  through  parole.  Training 
and  technical  assistance  is  being 
provided  during  the  planning  and 
operational  phases  of  the  demonstration 
site. 
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Drug  Testing  Technical  Asais  lance  and 

TraiBing 

$750,000 

This  program  provides  (edinicat 
assistance  and  training  to  jurisdictions 
and  representatives  of  the  rhminal 
justice  system  desiring  to  conduct  drug 
testing  The  program  provides 
assistance  to  B)A  demonstration  sites  as 
well  as  to  juhsdictkons  desirng  to 
irapienent  drug  testing  throiD^h  furmuia 
grants  or  local  revenues.  Training  is  to 
be  provided  to  all  components  of  iHe 
justice  system  to  enhance  awareness  of 
the  benefits  of  drag  testing.  Ibe  accepted 
technology,  application  of  sanctions. 
and  operational  procpdurrs  in 
administering  a  drug  testing  project. 

Pretrial  Drug  Testing 

$250,000 

This  program  provides  assistance  to 
jurlsdiciions  for  conducting  drug  testing 
at  the  pretrial  stage.  Prior  tu 
arraignment,  arrestnes  are  screened  to 
determine  drug  use.  Upon 
recommendation  by  the  prosecuto'  i  'd 
pretrial  service  agencj'  case  managers, 
arrestees  may  be  released  by  the  court 
on  cofjdilion  they  submit  to  periodic 
urinalysis  as  a  means  of  monitoring 
pretrial  conduct  bi  addition  to 
evaluation,  B)A  is  coordinating  with  NT| 
on  the  Drug  Use  Forecasting  (DUF) 
System,  where  both  programs  are  being 
implemented  to  the  same  jurisdiction. 

Drug  Use  Forecasting  (DUF]  Program 

51,000,000 

This  is  a  collaborative  intra-agency 
program  between  B}A  and  Nl)  in  the 
NIj/DUF  Program  (see  below).  The 
purpose  of  this  program  is  to  document 
•he  prevalence  and  type  of  drug  use 
among  defined  arrestee  populations 
jailed  m  American  cities.  This  year,  the 
extensive  data  base  was  used  to 
produce  quarterly  and  annual  reports,  as 
well  as  forecasting  summaries.  Pfarrs  for 
Fiscal  Year  1901  include  maintaining  the 
DUF  baseline  activities  for  collection 
and  dissemination  of  data,  and 
improving  data  collection 
methodologies,  with  increasing  focus  on 
assessment  of  that  data  for  program 
planning  purposes  at  the  state  and  local 
level  beginning  with  New  York  City  and 
San  Diego. 

National  Inctitute  of  |ustice 
$2,492,000 

New  Programs 

Drug  Use  Forecasting  Program 

$1.74Z0OO 

The  purpose  of  this  program  is  to 

document  the  prevalence  and  type  of 


drug  use  among  defined  arrestee 
populations  jailed  in  Amerkcan  cities. 
Fiscal  Year  1991  initiatives  will 
emphasize  the  practical  application  of 
DUF  findings  in  local  policy,  planning 
and  program  development;  continue  and 
refme  program  operations  and  increase 
interagency  coordination.  These  are 
possible  continuations  of  existuig 
grants. 

luvenile  Drug  Use  Forecasting 

J75.000 

This  ts  a  collaborative  intra-agerKy 
program  between  OJPP  and  NIJ.  This 
;irogram  provides  fimds  from  OJIDP  to 
MI  through  inlra-agency  transfer  to 
do  ument  the  prevalence  and  t>'pe  of 
drug  use  among  juvenile  detainees  m 
pre-  and  post-adjudicatory  institutions. 
The  findings  will  be  used  to  contribute 
to  local  policymaking  to  increase 
interagency  coordination  at  the  local 
and  State  level.  The  method  of 
procurement  will  be  determined. 

Hair  Analysis  Research  and  Standards 

$250,000 

This  project  continues  the  Hair 
Analysis  program  underway  which 
studies  the  rtlabonship  between  cocaine 
dosages  and  concentrations  found  in 
hair.  The  project  also  continues  a  hair 
testing  standards  program  to  compare 
and  standardize  hair  testing 
technologies  for  forensic  purposes.  This 
is  a  possible  continuation  of  a  current 
project  8r>d  r>o  additional  applications 
will  be  solicited  in  Fiscal  Year  1991. 

Continuation  Programs 

Drug  Testing  in  Community  Corrections 

SaOCUXM 

The  purpose  of  this  NIJ  program,  in 
collaboration  with  BJA,  is  to  cimfinue 
controlled  expenmenfs  on  the  effect  of 
drug  tesbng  on  offenders  sentenced  in 
the  community.  This  is  a  possible 
continuation  of  a  current  project  and  no 
additional  applications  will  be  solicited 
in  Fiscal  Year  1991. 

Office  of  luvanile  (ustice  and  Delinquency 
Prevention 

$75,000 

Continuation  Programs 

Drug  Screening  and  Teshng 

$25,000 

This  program,  funded  for  18  months, 
addresses  illegal  drug  use  among  high- 
risk  youths.  Program  goals  and 
objectives  include  developing  a 
comprehensive  drug  identification. 
screening  and  testing  program  for 
juvenile  jusbce  personnel.  This  will 
include  training  curricula  for  (uvenile 


justice  policymakers,  administrators, 
and  direct  service  professionals.  Upon 
review  of  the  final  publication, 
consideration  will  be  given  to  national 
dissemination  and  a  conference  en  drug 
testing. 

Drug  Control 

$5aooo 

This  interagency  agreement  with  the 
Department  of  Education  supports 
developing,  implementing,  and 
evaluating  a  comprehensive  drug 
information  and  rehabilitation  training 
program  for  counselors  of  State 
vocational  rehabilitation  agencies.  The 
goal  of  this  program  is  to  enhance 
refen-als  and.  ultimately,  to  employ 
eligible  youths,  ages  14-18,  who  have 
been  dnig  dependent. 

Victims— tiajl82jM0 

We  iDual  ensure  that  crtne  victiou  receive 
our  special  attention  and  that  the  combined 
efforts  of  concerned  citizens,  lawmakers,  and 
crimiral  justice  personnel  help  to  improve 
and  expand  services  for  them.  President 
Bush,  April  12. 1989  (Proclamation  5953— 
Crime  Victima  Week.  1969). 

OJP  Policy  Statement 

The  criminal  justice  system  should 
implement  policiea  and  programs  to 
improve  services  to  crime  victims.  Much 
progress  bas  been  made  in  recent  years 
to  assist,  compensate  and  protect 
innocent  victims  of  crime.  However, 
much  more  needs  to  be  done.  0|P  ia 
committed  to  helping  crime  victims  and 
improving  the  responsiveness  of  juvenile 
justice,  criminal  justice  and  victim 
service  systems.  This  year's  Program 
Plan  focuses  on  victims  of  Federal 
crimes,  parti oilarly  on  Indian 
reservations,  and  child  victims  of 
pornography,  prostitution  and  sexual 
exploitation  as  well  as  other  aspects  of 
victimization.  Resources  will  be 
committed  to  training  law  enforcement 
officers,  prosecutors  and  other  criminal 
justice  personnel  on  working  with 
innocent  victims  of  crime. 

OJP  Program  Response 

Bureau  of  justice  Statistics 

$9.635kOQO 

Continuation  Progranrts 

The  Natiooal  Crime  Survey  (NCS) 

S8,S3&jOOO 

The  National  Crime  Survey  is  the 
second  largest  ongoing  household 
survey  imdertaken  by  the  Federal 
Government  and  is  a  major  national 
indicator  of  crime  In  the  American 
society.  The  National  Crime  Survey 
Redesign  Profect  fs  presently  being 
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conducted.  The  revised  screening 
questionnaire  was  implemented  in  10% 
of  the  ongoing  sample  beginning  in 
January  1990,  and  the  new  screener  will 
continue  to  be  phased  Into  the  sample  in 
1990-1993.  Another  aspect  of  the 
National  Crime  Survey  is  the  NCS 
Workshops,  which  bring  young 
researchers  to  the  DC  area  for  an 
intensive  two  week  workshop  that 
teaches  all  aspects  of  NCS  analysis.  BJS 
supports  the  Computer-Assisted 
Telephone  Interviewing  Center  (CATI) 
which  is  currently  utilized  in 
approximately  10%  of  the  NCS  sample. 

School  Crime  Supplement 

$100,000 

This  is  a  collaborative  intra-agency 
program  between  NIJ  and  BJS.  Under  the 
National  Crime  Survey  program, 
interviews  are  conducted  with  over 
100,000  persons  in  approximately  50,000 
households  every  six  months  in  order  to 
obtain  data  on  the  impact,  frequency 
and  consequences  of  criminal 
victimization  in  the  United  States.  The 
School  Crime  Supplement  added  to  the 
National  Crime  Survey,  asked  household 
members  ages  12  or  older,  who  attend 
school,  various  questions  about  their 
school  envirorunent. 

Specifically,  the  questionnaire  is 
designed  to  obtain  information  relating 
to  some  of  the  following  factors: 
Knowledge  about  various  drugs; 
availability  of  specific  drugs  and 
alcohol;  existence  of  street  gangs  at 
school  and  how  often  gang  members 
fight  with  each  other;  victimization  of 
the  respondent,  including  being  robbed 
or  physically  attacked;  the  number  of 
times  these  incidents  occurred  and 
whether  these  attacks  resulted  in 
injuries  that  needed  medical  attention: 
avoidance  of  school  for  fear  of  being 
attacked  or  harmed;  weapons  brought  to 
school  for  protection;  and  whether  the 
weapon  made  the  respondent  feel  safe 
at  school.  Analysis  is  being  performed  in 
collaboration  with  the  National  Institute 
of  Justice,  which  is  providing  additional 
funding. 

National  Institute  of  Justice 

S683.000 

New  Programs 

Rape:  The  Criminal  Justice  System 
Response 

$90,000 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  NIJ.  The 
purpose  of  this  program  is  to  examine 
the  most  recent  literature  on  the  nature 
of  criminal  rape,  its  Impact  on  victims, 
and  the  impact  of  rape  reform  laws  on 
the  reporting,  investigation,  filing  and 


prosecution  of  rape  cases  and  case 
dispositions.  It  will  also  explore  state-of- 
the-art  rape  victim  services  in  four  to  six 
jurisdictions  and  any  literature  on  the 
impact  of  services,  as  well  as  the 
availability  and  uses  of  new 
technologies  that  support  rape 
investigations  and  convictions  such  as 
rape  kits  and  the  use  of  DNA  analysis. 
Services  are  being  provided  by  a  current 
contractor. 

Under-utilization  of  Victim  Services  by 
Minority  Victims 

$100,000 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  NIJ. 
Available  data  suggest  that  there  is 
underutilization  of  victim  compensation 
and  victim  assistance  programs  in  poor 
and  minority  communities.  NIJ  will  use 
this  data,  in  conjunction  with  focus 
groups  and  expert  opinion,  to  define 
issues  and  design  a  questionnaire  that 
will  be  used  for  a  national  survey  to 
determine  impediments  to  utilization 
and  ways  to  overcome  these 
impediments.  The  resulting  report  will 
describe  steps  to  overcome  the  problem. 
The  method  of  procurement  will  be 
determined. 

Technologies  Associated  With  Sexual 
Assault  Cases 

$75,000 

The  purpose  of  this  program  is  to 
examine  the  technical  require-ments 
associated  with  sexual  assault  cases  as 
they  relate  to  the  forensic  sciences.  This 
will  lead  to  written  guidelines  for  l.;w 
enforcement  and  prosecutors  on  the 
identification,  collection  and 
preservation  of  potential  evidence  in 
sexual  assault  cases.  Possible 
continuation  of  existing  grant;  no 
application  will  be  solicited  in  Fiscal 
Year  1991. 

Assessment  of  Skills  of  Victims  Services 
Providers 

$18,000 

NIJ  will  develop  a  Research-in-Action 
publication  from  its  current  data  on  staff 
training  needs  of  victim  service 
providers  as  reflected  in  the  1990 
National  Assessment  Program  (NAP) 
Sun,'ey.  NIJ  has  indicators  from  these 
data  of  significant  training  and 
education  needs  of  staff  in  service 
agencies.  TTie  Research-in-Action  will 
provide  information  for  NIJ's  more 
comprehensive  look  at  these  issues  in 
the  next  NAP  surv'ey.  Services  are  being 
provided  by  a  current  contractor 


Training  and  Technical  Assistance 
Evaluation  (Visiting  Fellow] 

$ioaooo 

This  project  will  provide,  through  in- 
house  staft  evaluation  designs  and 
analysis  of  the  pilot  programs  initiated 
by  the  Office  for  Victims  of  Crime  and 
the  Bureau  of  Justice  Assistance  in  some 
or  all  of  the  following  five  areas:  (1) 
Corrections  Based  Victim  Assistance 
Project;  (2)  Legal  Remedies  for  Crime 
Victims  Against  Perpetrators — Basic 
Principles;  (3)  Offender  Supervision  and 
Victim  Restitution  Project  and  Technical 
Assistance;  (4)  Training  Project  for 
Victims  of  Drug  Related  Crime;  and  (5) 
Law  Training  Project  for  Victim 
Assistance  Providers  on  Sexual  Assault. 
Evaluation  results  will  be  used  to  refine 
regional  training  programs  scheduled 
during  the  second  year  of  these 
programs.  The  method  of  recruitment 
will  be  determined  and  a  solicitation 
may  be  issued  as  appropriate. 

Child  Sexual  Exploitation  National 
Assessment 

$25,000 

This  program  in  conjunction  with 
OVC  B]A  and  the  Administration  for 
Children,  Youth  and  Families  (ACYF) 
provide  a  national  assessment  of 
existing  outreach  programs  to  victims  of 
child  sexual  exploitation,  particularly 
runaways  and  ihrowaway  children 
engaged  in  prostitution  and  drug  abuse. 
An  integral  part  of  the  program  would 
be  the  identification  for  assessment  of  at 
least  one  model  program  with  visibility 
in  the  field.  It  also  will  assess  how  the 
Nation's  law  enforcement  and 
prosecution  agencies  handle  cases 
involving  these  victims  and  develop 
follow-up  information  on  a  sample  of 
victims  that  have  come  into  contact  with 
service  programs  or  with  the  crininal 
justice  system.  This  effort  will  provide 
information  to  guide  policy  and  program 
development.  BJA  and  AYF  will  provide 
an  additional  $75,000.  The  method  of 
procurement  will  be  determined. 

Continuation  Programs 

Victims  of  Crime  Program 

$275,000 

Research  shows  that  approximately 
half  of  the  victims  remain  dissatisfied 
with  case  outcomes  and  with  the 
criminal  justice  system  as  a  whole. 

This  program  will  provide  new 
information  on  the  effectiveness  of 
legislative  reforms  and  other  efforts  to 
improve  the  treatment  of  and  services  to 
victims  of  crime  and  will  examine  ways 
to  help  the  criminal  justice  system  to 
address  these  areas  of  need. 
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Other  research  will  examine  the  costs 
and  psychological  effects  of 
victimization  and  will  yield  valuable 
information  to  providers  of  victims 
services  on  victim  needs  and  how  to 
meet  them.  Other  topics  to  be  examined 
include  victimization  by  criminal  fraud 
and  the  effects  of  crime  and 
victimization  by  gangs  and  drugs  on  the 
health  and  functioning  of  urban 
communities. 

It  is  anticipated  that  one  or  more  in- 
house  research  projects  will  be  included 
in  this  program  area.  Multiple  awards 
may  be  made.  Methods  of  procurement 
will  be  determined  and  solicitations 
may  be  issued  as  appropriate. 

OfDca  of  luvenila  |u*tice  and  Delinquency 
Pravention 

$1,975,000 

New  Programs 

National  Public/Private  Child  and 
Family  Protection  Law  Center 

S250.000 

This  public/private  national  law 
center  will  assist  State  and  local  public 
officials,  legislators,  law  enforcement, 
prosecutors,  courts,  parents  and  children 
in  preventing  escalating  child  sexual 
exploitation  and  child  pornography.  The 
goal  of  the  center  is  to  conduct  legal 
research,  draft  model  legislation,  and 
provide  training  and  technical 
assistance  to  law  enforcement 
personnel,  social  service  providers, 
prosecutors,  policymakers  and 
legislators  on  the  issues  of  prosecution 
and  prevention  of  child  sexual 
exploitation,  child  prostitution  and  child 
pornography. 

Continuation  Programs 

Advocacy  for  Abused  and  Neglected 
Children 

$750,000* 

The  National  Court  Appointed  Special 
Advocates  Association  (NCASAA) 
provides  training  and  technical 
assistance  to  local  and  statewide 
programs.  It  assists  in  program 
development,  advocates  for  the  best 
interest  of  abused  and  neglected 
children,  publicizes  the  CASA  concept, 
which  helps  recruit  volunteers,  and 
develops  management  systems  and 
standards  to  improve  local  CASA 
operation.  In  addition,  this  project 
provides  a  resource  library  and  resource 
services,  gathers  and  publishes 
information  about  the  needs  of  the 
CASA  network  and  operation,  develops 
cooperative  relationships  with  other 
national  and  regional  organizations,  and 


performs  a  variety  of  related  services  in 
furtherance  of  its  goal  of  assuring  that 
every  child  who  needs  one  has  a  CASA. 

Permanent  Families  for  Abused  and 
Neglected  Children 

$225,000* 

This  is  a  national  project  to  prevent 
unnecessary  foster  care  placement  of 
abused  and  neglected  children,  to 
reunify  the  families  of  children  already 
in  care,  and  to  ensure  permanent 
adoptive  homes  when  reunification  is 
impossible.The  purpose  of  this  project  is 
to  ensure  that  foster  care  is  utilized  only 
as  a  last  resort  and  as  a  temporary 
solution  for  children.  Project  activities 
include  national  training  programs  for 
judges,  social  service  personnel,  citizen 
volunteers  and  others  in  the  Reasonable 
Efforts  Provision  of  Public  Law  96-272, 
training  in  selected  lead  States,  and 
development  of  model  questions  to 
guide  risk  assessment. 

Victims  and  Witnesses  Development 

Program 

$100,000 

This  project  aims  to  help  local 
juvenile  justice  agencies  and  other 
human  service  providers  to  develop 
model  programs  and  services  for  victims 
and  witnesses  of  juvenile  crime.  In  the 
next  funding  phase,  the  model  program 
will  be  tested  in  four  sites.  Each  will 
receive  training  and  technical 
assistance,  and  on-site  monitoring  visits 
by  the  technical  assistance  provider. 
Subsequent  caseload  data  on  clients, 
services  and  implementation 
experiences  across  sites,  in  combination 
with  the  information  collected  during 
the  monitoring  visits,  will  comprise  a 
process  evaluation  of  the  program. 

The  Investigation  and  Prosecution  of 
Child  Abuse 

$650,000 

This  program  is  designed  to  provide 
training  and  technical  assistance  to 
prosecutors  and  related  professionals  on 
the  issue  of  child  abuse  prosecution.  The 
project  also  serves  as  a  clearinghouse  of 
child  abuse  prosecution  issues. 

Office  for  Victims  of  Crime 

$4,389,000 

iVew  Programs 

Training  and  Technical  Assistance  for 
Law  Enforcement  Officials  and  Victims 
Assistance  Providers  on  Sexual  Assault 

$150,000 

This  is  a  collaborative  intra-agency 
program  involving  BJA  and  OVC  in 
which  BJA  is  providing  the  funds.  The 


purpose  of  this  program  is  to  provide 
training  and  technical  assistance  to  law 
enforcement  officers,  prosecutors,  and 
victims  service  providers  in  the  area  of 
sexual  assault.  The  program  emphasis 
will  be  on  effective  intervention  and 
proper  handling  of  the  victims  as  well  as 
policy  considerations  and  legal  issues 
regarding  AIDS  testing  and  release  of 
test  results  information  as  it  relates  to 
both  the  victim  and  the  perpetrator. 

Topic  Specific  Training 

$250,000 

The  purpose  of  this  program  is  to 
provide  grants  of  up  to  $60,000  for  the 
improvement  of  victims  services.  The 
funding  will  support  the  development  of 
training  materials  and  the  provision  of 
training  of  topic-specific  areas  relating 
to  crime  victims  of  concern  to  victim 
service  providers,  mental  health 
practitioners,  judges,  prosecutors,  the 
clergy  and  others. 

Family  Violence  Law  Enforcement 
Training,  Technical  Assistance  and 
Information  Dissemination 


Funding  to  be  determined 

Under  authority  of  the  Family 
Violence  Prevention  and  Services  Act. 
this  program  is  funded  through  an 
interagency  transfer  from  the 
Department  of  Health  and  Human 
Services.  Grantees  are  to  develop  and 
implement  a  training  program  for  law 
enforcement  policymakers  and  officers 
on  the  most  effective  procedures  and 
policies  for  responding  to  incidents  of 
family  violence. 

Training  and  Technical  Assistance  for 
Victim  Service  Providers 

$150,000 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  BJA,  in 
which  BJA  is  providing  the  funds.  This 
program  will  address  the  ongoing  need 
for  national  scope  training  and  technical 
assistance  to  assist  crime  victim  service 
providers  and  managers  of  programs, 
including  law  enforcement  victim  and 
witness  coordinators,  in  providing 
quality  and  timely  service  to  crime 
victims.  The  training  will  include 
segments  on:  (1)  Program  Development, 
Management  and  Evaluation;  (2)  Direct 
Services  Skills  Training,  i.e.,  counseling, 
shelter,  etc.;  (3)  Outreach  to  Special 
Populations;  and  (4)  Emerging  Issues  in 
Victim  Assistance.  (Regional  training 
conferences  in  varying  geographic 
locations  are  a  necessary  component  of 
this  training  program.) 
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Continuation  Programs 

Direct  Ser\'ice8  for  Victims  of  Federal 
Crime 

$906,000 

Efforts  have  focused  on  developing 
services  for  victims  of  Federal  crime  in 
cases  where  victim  assistance  services 
are  scarce  or  anavailable.  The 
Emergency  Services  Fund  for  Victims  of 
Federal  Crime  has  supported  assistance 
for  Federal  crime  victims  when  no  local 
services  were  available.  The  Assistance 
to  Victims  of  Federal  Crime  in  Indian 
Country  Grant  Program  was  initiated  in 
November  of  1988  to  establish  and 
expand  "on-reservation"  victim 
assistance  services  in  remote  sections  of 
Indian  country.  OVC  has  awarded 
grants  to  15  States  that  have  made 
subgrants  to  tribes.  As  a  result,  52  new 
victim  assistance  programs  have  been 
established  in  remote  areas  of  Indian 
country.  Both  programs  have  been 
essential  in  ensuring  that  Federal  crime 
victim's  needs  are  met  and  will  be 
continued  to  be  met 

Federal  Training  and  Technical 
Assistance 

$327,000 

OVC  will  continue  to  improve  the 
response  of  Federal  law  enforcement 
officials  to  the  needs  of  Federal  victims 
through  training  programs  for  Federal 
prosecutors,  investigators  and  Victim- 
Witness  Coordinators.  Efforts  will 
include  specialized  training  on  handling 
cases  of  child  abuse  in  the  Federal 
criminal  justice  system:  an  interagency 
agreement  with  the  Federal  Law 
Enforcement  Training  Center  to  train 
Federal  law  enforcement  officers  to 
respond  effectively  to  crime  victims;  and 
assistance  for  grantees  in  Indian  country 
to  initiate  and  expand  victim  assistance 
services. 

Children's  Justice  Act  Discretionary 
Grant  Program  for  Native  Americans 

$1,316,000 

The  desired  goal  of  this  program  is  to 
bring  about  systemic  improvement  in  the 
overall  response  to  child  sexual  abuse 
on  Indian  reservations  and  other 
locations  where  Federally  recognized 
Indian  tribes  exist  Grants  are  made 
direcdy  to  Indian  tribes  to  improve  the 
investigation,  prosecution  and  handling 
of  child  abuse  cases,  particularly  those 
involving  child  sexual  abuse,  and  to 
limit  the  trauma  to  child  victims. 
Additionally  a  grant  will  be  awarded  to 
provide  training  and  technical 
assistance  to  Native  American  Indian 
tribes  and  organizations  that  have 
received  a  grant  from  the  Children's 


justice  Act  Discretionary  Grant  Program 
for  Native  Americans. 

Child  Pornography,  Child  Prostitution, 
and  Drug  Abuse  Outreach 

$150,000 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  BJA,  in 
which  BJA  is  providing  all  or  a  major 
portion  of  the  funds.  This  program  will 
provide  assistance  to  child  victims  of 
sexual  exploitation.  Tlie  Paul  and  Lisa 
staff  will  provide  crisis  care  to  these 
youth.  A  manual,  which  describes  the 
overall  operation  of  the  street 
intervention  program,  will  be  developed. 
In  addition,  a  curricrilum  is  being 
implemented  to  inform  Junior  high  and 
high  school  students  of  the  dangers  of 
drug  abuse  and  the  sexual  exploitation 
suffered  by  youth  wrho  seek  refuge  on 
the  sti-eets  of  New  York  City.  Fmally, 
case  history  profiles  of  the  victims  and 
perpetrators  will  be  developed; 
photographs  of  the  illicit  activity  will 
also  be  taken  to  show  indications  of 
prostitution  activity,  as  well  as  the 
coercion  and  control  of  the  child  victims. 
The  profiles  and  photographs  will 
inform  and  train  law  enforcement  and 
victims  assistance  providers  on  how  to 
identify  the  Mann  Act/RICO  victims 
and  perpetrators  and  how  to 
communicate  effectively  with  victims  in 
order  to  end  their  exploitatioiL 

Offender  Supervision  and  Victim 
Restitution  Project 

$2oaooo 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  BJA.  in 
which  BJA  is  providing  the  funds.  This 
program  is  intended  to  improve  the 
response  of  probation  and  parole 
personnel  to  the  needs  of  crime  victims, 
with  emphasis  upon  the  management  of 
restitution.  The  project  will  result  in 
implementation  of  a  training  curriculum 
and  individual  State  training  events  for 
State  probation  and  parole  professionals 
who  seek  to  implement  victims 
assistance  programs,  particularly 
restitution  programs,  in  their  respective 
agencies. 

Corrections-Based  Victim  Assistance 
Project 

$200,000 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  BJA,  in 
which  BJA  is  providing  the  funds.  This 
program  is  intended  to  improve  the 
correctional  system's  response  to  the 
needs  and  ri^ts  of  crime  victims.  The 
recipient  will  address  this  objective  by 
providing  training  for  State  corrections 
personnel  in  selected  States.  The 
training  will  cover  four  key  areas:  Direct 


services  to  victims,  development  of 
victim  assistance  iMt)gram8  for 
correctional  staff,  training  and  tedinical 
assistance  programs  for  corrections 
personnel,  and  offender-directed 
programs  (including  refinements  for 
restitution  programs)  Additional 
materials  will  also  be  developed  to 
assist  corrections  staff  in  addressing 
victims-related  issues  associated  with 
AIDS  testing  of  offenders. 

Technical  Assistance  and  Training 
Project  for  Victims  of  Drug-Related 
Crime 

$i5aooo 

This  is  a  collaborative  inU-a-agency 
program  between  OVC  and  BJA.  in 
which  BJA  is  providing  the  funds.  This 
program  is  intended  to  enhance  the 
capability  of  victim  service 
organizations  to  treat  victims  of  drug- 
related  crime.  The  grantee  will  address 
this  objective  by  making  technical 
assistance  and  regionally  based  training 
available  to  victims  service 
organizations  assisting  those  suffering  a 
loss  or  injury  due  to  drug-related  crime. 

Legal  Remedies  For  Crime  Victims 
Against  Perpetrators — Basic  Principles 

$200,000 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  BJA.  in 
which  BJA  is  providing  all  or  a  major 
portion  of  the  funds.  This  grant  is 
intended  to  provide  regionally  based 
training  to  criminal  justice  professionals, 
victim  service  providers  and 
practitioners.  The  training  will  allow 
these  professionals  to  assist  victims  of 
violent  crime  in  understanding  their 
legal  rights  and  remedies  against 
perpetrators  and  in  determining  how 
and  when  to  obtain  qualified  legal 
assistance  in  appropriate  cases 

National  Victims  Resource  Center 

$39a000 

This  is  a  collaborative  intra-agency 
program  between  OVC  and  BJA,  in 
which  BJA  is  providing  all  or  a  major 
portion  of  the  funds.  The  National 
Victims  Resource  Center  collects, 
maintains,  and  disseminates  information 
about  national,  State  and  local  victims- 
related  organizations,  criminal  justice 
officials,  arui  also  State  programs  that 
receive  funds  authorized  by  the  Victims 
of  Crime  Act.  The  National  Victims 
Resource  Center  is  a  component  of  the 
National  Criminal  Justice  Reference 
Service  (NCJRS). 
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Infonnation  Systems,  Support  and 
Statistic»-t28J96,000 

The  President  urged  States  to  transfer 
criminal  history  conviction,  sentencing,  and 
other  case  disposition  records  to  the  proper 
Federal  authorities.  He  also  directed  the 
Attorney  General  to  recommend  additional 
improvements  in  the  criminal  records  data 
system.  The  quality  of  cnmmal  history  data  is 
t  critical  factor  in  crime  control  and 
prevention.  The  White  House.  Office  of  the 
Press  Secretary  (Combatting  Violent  Crime 
Fact  Sheet.  May  15,  1989). 

OJP  Policy  Statement 

Criminal  justice  ageificies  should  use 
accurate,  comprehensive  and  timely 
information  in  developing  policies  and 
allocating  resources  to  prevent  and 
control  Illegal  drugs.  Office  of  Justice 
Programs  Information  Systems,  Support 
and  Statistics'  activities  focus  on  the 
collection  and  analysis  of  criminal  and 
juvenile  justice  information  related  to 
serious  crime,  gang  activity,  illegal  drug 
use.  pre-  and  post-adjudication 
incarceration,  criminal  histoid  and 
system-wide  service  response 
effectiveness.  Improvement  of  criminal 
history  information  systems  within  the 
Slates  to  enhance  reporting  and  access 
to  accurate  and  complete  criminal 
history  data  is  a  primary  focus  of  this 
activity.  Statistical  research,  analysis. 
development  and  dissemination 
activities  are  used  to  implement  this 
priority. 

OJP  Program  Response 
BuTMu  of  |ustic«  Assistance 

$11,090,000 

New  Programs 

User's  Guide  for  FBI's  Incident-Based 
Reporting  System 

$50,(XX) 

The  purpose  of  this  program  is  to 
promote  the  use  of  the  National 
Incident-Based  Reporting  System  with 
researchers,  law  enforcement  personnel, 
public  officials,  and  other  public  interest 
groups.  This  will  be  accomplished 
through  the  development  of  a  User's 
Guide  in  consultation  with  the  Bureau  of 
Justice  Statistics  which  will  provide 
users  with  information  and  examples 
necessary  to  effect  access  and  use  of  the 
data  basp.  The  Guide  will  assist  users  in 
acquiring  the  ability  to  gain  access  to. 
understand,  analyze  and  interpret  crime 
data. 

Continuation  Programs 

Drugs  and  Crime  Data  Center  and 
Clearinghouse 

$300,000 

This  is  a  collaborative  intra-agency 
program  between  BjS  and  B]A,  in  which 


BJA  is  providing  all  or  a  major  portion  of 
the  funds.  Since  its  establishment  in 
Fiscal  Year  1988.  the  Drugs  and  Crime 
Data  Center  and  Clearinghouse  has 
been  funded  by  the  Bureau  of  Justice 
Assistance  and  managed  by  the  Bureau 
of  Justice  Statistics.  It  has  two  essential 
objectives:  (1)  To  provide  a  centralized 
source  of  readily  accessible  information 
and  data  on  drugs  and  crime  for  use  by 
Federal.  State,  and  local  officials, 
criminal  justice  and  public  health 
practitioners,  researchers,  private 
coiT)oration8,  the  media  and  the  general 
public:  and  (2)  to  increase  knowledge 
about  drugs  and  crime  through  policy 
analysis  and  analytic  products  in 
support  of  the  formulation  of  drug 
strategies. 

In  Fiscal  Year  1991.  the  Drugs  and 
Crime  Data  Center  and  Clearinghouse 
plans  to  produce  reports  relating  to  the 
sanctioning  of  drug  law  violators  and 
the  cost  of  drug  law  enforcement,  a 
technical  guide  to  dinjg  data  sources, 
and  a  series  of  fact  sheets  on  current 
topics  of  interest  in  the  area  of  drugs 
and  crime. 

National  Criminal  Justice  Reference 
Service  (NCJRS) 

$500,000 

The  NCJRS  serves  as  a  clearinghouse 
by  maintaining  a  criminal  justice  library 
of  over  100,000  documents  and  an 
electronic  data  base  of  document 
surrogates  which  serve  reference 
specialists  in  locating  information 
quickly  for  the  use  of  the  criminal  justice 
practitioners  and  research  community. 
During  FY  1991.  particular  emphasis  will 
be  placed  on  OJP  priorities.  For 
example,  publications  regarding  gangs 
and  violence  will  be  disseminated 
throughout  the  criminal  justice 
community  via  NIJ  Reports,  the  NCJRS 
Electronic  Bulletin  Board  and 
conference  support  system  which 
ensures  dissemination  to  all  major 
criminal  justice  agencies  and 
organizations  in  the  Nation,  and  where 
appropriate,  the  world. 

Criminal  History  Information  System 
Improvements 

$8,700,000 

This  is  a  collaborative  intra-agency 
program  between  BJS  and  BJA.  in  which 
BJA  is  providing  all  or  a  major  portion  of 
the  funds.  This  program  is  for  the 
development  and  implementation  of 
systems  and  procedures  that  will  help 
States  improve  their  criminal  history 
information  systems  and  meet  the  new 
BJS  and  Federal  Bureau  of  Investigation 
(FBI)  Voluntary  Standards  for  Improving 
the  Quality  of  Criminal  History  Records, 
as  well  as  identifying  ineligible  felons 


who  attempt  to  purchase  firearms.  This 
project  is  administered  by  the  Bureau  of 
Justice  Statistics,  in  collaboration  with 
the  Bureau  of  Justice  Assistance. 

Criminal  Justice  Expenditure  and 
Employment  Survey  (CJEE) 

$600,000 

This  is  a  collaborative  intra-agency 
program  between  BJS  and  BJA  in  which 
BJA  is  providing  all  or  a  major  portion  of 
the  funds.  The  purpose  of  this  program 
is  to  collect  and  analyze  State  and  local 
data  relating  to  justice  system 
expenditures  and  employment.  This 
analysis  will  provide  detailed 
information  on  the  costs  of  the  criminal 
justice  system  including  police 
protection,  courts,  prosecution,  public 
defense,  and  corrections.  It  will  assess 
the  long  term  trends  in  justice 
expenditure  and  employment,  costs  of 
drug  law  enforcement,  and  variations  in 
spending  for  the  different  types  of 
correctional  institutions  and  programs, 
such  as  prisons,  jails,  parole  and 
probation,  and  in  the  various  courts.  The 
CJEE  Analysis  will  provide  information 
for  planning  at  the  State  and  local  level, 
as  well  as  the  allocation  of  State  and 
local  anti-drug  abuse  formula  grants. 

Operational  Systems  Support  Technical 
Assistance  and  Training 

$450,000* 

The  purpose  of  this  continuation 
program  is  to  conduct  outreach  training 
to  improve  the  general  level  of 
knowledge  and  understanding  of  micro- 
computer automation,  and  to  provide 
criminal  justice  practitioners  with 
information  and  demonstrations  of 
specific  criminal  justice  applications.  It 
is  designed  to  provide  short-term 
technical  assistance  in  order  to  address 
the  specific  needs  of  operational 
criminal  justice  agencies  and  long-term 
technical  assistance  to  individual  States 
or  agencies  within  States  that  are 
predominantly  not  automated  or  that 
seriously  lag  in  their  adoption  of 
criminal  justice  automation. 

Criminal  Justice  Simulation  Model 
Training  and  Technical  Assistance 

$200,000 

The  purpose  of  this  continuation 
program  is  to  enable  cities  and  counties, 
as  well  as  State  criminal  justice 
agencies,  to  develop  systematic 
approaches  to  solving  criminal  justice 
systems  problems  through  use  of 
computerized  criminal  justice  simulation 
models.  The  participators  will  provide 
regional  training  sessions  and 
demonstrations  of  existing  simulation 
models  for  personnel  from  other 
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jurisdictions  who  are  interested  in 
developing  a  simulation  modeling 
program. 

National  Criminal  Justice  Computer 
Laboratory  and  Training  Center 

S250.000* 

This  program  will  provide  hands-on 
training  in  micro-computer-based 
software  for  statistical,  graphics,  and 
operational  applications.  Software 
demonstrations  also  will  be  conducted 
and  objective  evaluations  of  computer 
products  will  be  provided  to  assist 
criminal  justice  agencies  with  their 
purchasing  decisions. 

Residential  Burglary  Expert  Systems 
(REBES)  Conference 

$40,000 

The  Residential  Burglary  Expert 
System  is  designed  to  assist 
investigators  to  solve  burglary  crimes. 
The  primary  purpose  of  this  award  is  to 
provide  technical  assistance  and  one 
cluster  conference  for  the  five 
resiu-„»ntial  burglary  expert  systems 
demonstration  sites. 

Bureau  of  Justice  Statistics 
$10,656,000 

Continuation  Programs 
National  Adjudicatory  Statistics 
$1,765,000 

The  National  Adjudicatory  Statistics 
grants  involve  four  programs:  (1)  The 
National  Judicial  Reporting  Program 
(NJRP)  which  is  the  Nation's  sole  source 
of  data  on  characteristics  of  persons 
convicted  of  felonies  in  State  courts 
nationwide;  (2)  the  National  Prosecutor 
Survey  Program  which  is  being 
conducted  in  conjunction  with  the 
National  Judicial  Reporting  Program  to 
obtain  data  from  prosecutors  within  the 
same  national  sample  of  300  counties; 
(3)  the  National  Pretrial  Reporting 
Program  (NPRP)  which  collects  data 
relating  to  the  pretrial  status  of  persons 
charged  with  felonies;  and  (4)  the 
National  Survey  of  State  Court 
Organization,  which  provides  a 
reference  document  containing 
information  on  the  organizational, 
financial  and  personnel  statistics  for 
court  systems  in  the  United  States  and 
its  territories.  The  data  collected  and 
analyzed  in  each  of  these  programs  will 
result  in  several  different  publications  to 
be  released  in  1991. 

National  Corrections  Statistics 

$2,448,000 

This  program  consists  of  a  number  of 
separate  data  collection  and  analysis 
efforts  designed  to  obtain  detailed 


information  on  offenders  under 
correctional  care,  custody,  or  control 
and  the  agencies  and  facilities 
responsible  for  administering  the 
supervision  of  offenders.  Statistical 
series  obtain  information  on  Federal. 
State,  and  local  correctional  populations 
including  those  in  confinement,  as  well 
as  those  subject  to  intermediate 
sanctions  or  conditional  supervision  in 
the  community.  The  data  collected  and 
analyzed  under  the  corrections  statistics 
program  results  in  several  publication 
series  and  press  releases. 

State  Analysis  Network  And  Statistics 


S2.977.000 

Under  its  enabling  legislation,  the 
Bureau  is  required  to  give  primary 
emphasis  to  State  and  local  criminal 
justice  issues.  To  do  so.  BJS  provides 
financial  and  technical  assistance  to 
support  a  network  of  State  statistical 
analysis  centers  (SACs)  (generally, 
approximately  $50,000  per  year  per 
State).  SACs  are  State-level 
organizations  devoted  to  the  collection, 
analysis,  interpretation,  and 
dissemination  of  criminal  justice 
statistical  information.  Under  the 
Offender-Based  Transaction  Statistics 
(OBTS)  Program,  these  same  centers 
serve  as  the  focal  point  for  the  collection 
and  analysis  of  data  tracing  the  key 
decisions  of  arrest,  prosecution,  judicial 
decision,  and  sentencing  of  the  felony 
offender  within  the  State's  criminal 
justice  system. "Tracking  Offenders, 
1988"  is  an  OBTS  proposed  publication 
for  release  in  1991.  Finally,  BJS  provides 
support  to  the  Criminal  Justice  Statistics 
Association  (CJSA),  a  national 
organization  of  the  State  analysis 
centers  and  their  directors,  for  special 
activities  of  national  significance. 

National  Resources  and  Statistical 
Compilations 

$466,000 

This  program  provides  funding  for  the 
Sourcebook  of  Criminal  Justice 
Statistics,  which  is  a  BJS  annual 
publication  that  brings  together  in  a 
single  volume  data  on  criminal  justice 
from  a  wide  variety  of  sources  and 
covers  topics  of  interest  to  persons 
concerned  with  the  administration  of 
justice.  This  program  also  supports  the 
Directory  of  Justice  Agencies  project 
which  maintains  and  updates  the  listing 
of  approximately  55.000  agencies  from 
which  BJS  and  other  organizations  draw 
samples  of  agencies  for  various  surveys. 

Drug  Data  and  the  National  Strategy 
$30,000 

This  program  is  part  of  the  overall 
effort  to  provide  support  to  the 


President's  National  Drug  Control 
Strategy  Under  this  program  BJS 
provides  direct  support  to  the  Office  of 
National  Drug  Control  Policy  (ONDCP) 
on  State  and  local  drug  policy  and  the 
development  of  a  National  drug  research 
agenda.  In  FY  1991.  BJS  also  will 
complete  the  Report  to  the  Nation  on 
Drugs.  Crime,  and  Justice  which 
combines  a  variety  of  sources  of  drug 
data  into  one  report  and  covers  a  gamut 
of  topics  including  illegal  drug 
production  and  trafficking,  extent  of 
drug  use,  costs  associated  with  drug 
abuse,  types  of  drug  policies,  and 
history  of  drug  abuse  and  control. 
Although,  the  activities  of  the  Drugs  and 
Crime  Data  Center  and  Clearinghouse 
are  an  integral  part  of  this  overall 
program,  its  operations  and  funding  are 
detailed  elsewhere  in  this  plan.  The 
funding  (administrative  dollars)  shown 
includes  only  the  direct  support  efforts 
of  BJS  to  ONDCP  and  the  completion  of 
the  national  drug  report. 

Criminal  Justice  Expenditure  and 
Employment  Survey 


$145,000 

This  is  a  collaborative  intra-agency 
program  between  BJS  and  BJA  in  which 
BJA  is  providing  all  or  a  major  portion  of 
the  funds.  The  purpose  of  this  program 
is  to  analyze  data  acquired  through  the 
expenditure  and  employment  survey. 
This  analysis  will  review  the  detailed 
information  on  the  costs  of  the  criminal 
justice  system  including  police 
protection,  courts,  prosecution,  public 
defense,  and  corrections.  It  will  assess 
the  long-term  trends  in  justice 
expenditure  and  employment,  costs  of 
drug  law  enforcement,  and  variations  in 
spending  for  the  different  types  of 
correctional  institutions  and  programs, 
such  as  prisons,  jails,  parole  and 
probation  and  in  the  various  courts. 

Federal  Statistics  and  Policy 

$1,220,000 

BJS  has  developed  and  maintained  a 
Federal  integrated  data  base  which  links 
information  from  investigative  agencies, 
the  Executive  Office  of  U.S.  Attorneys, 
the  Administrative  Office  of  the  Courts 
and  the  Bureau  of  Prisons  to  understand 
the  movement  of  cases  and  accused 
persons  or  offenders  through  the  Federal 
criminal  process.  An  expansion  of  the 
program  will  take  place  in  1991/1992 
which  will  include  input  and  analysis  of 
Drug  Enforcement  Administration  data; 
the  development  and  implementation  of 
an  automated  model  to  simulate  the 
functioning  of  the  Federal  criminal 
justice  system,  thus  providing  the  ability 
to  assess  the  impact  of  varj'ing  drug 
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strategies;  and  the  initiation  of  a 
Quarterly  Indicator  Senes.  Attention  is 
given  to  privacy  and  security  issues  in 
data  series,  particularly  criminal 
histories  and  other  data  biises  where 
access  is  a  critical  issue.  Also  included 
is  white  cellar  crime,  including 
definitions,  surveys  of  statutes,  and  the 
ucqu  sition  of  Federal  d^ta  bases. 

International  Statistics 

890,000 

The  International  Statistics  program 
hns  two  objectives:  (1)  To  i;iprove  the 
quantity,  quality,  and  comparability  of 
international  cnine  and  jus'ice  statistics 
of  operational  significance;  and  (2)  to 
promote  the  preparation  and 
dissemination  of  cross-country  criminal 
justice  analyses  based  on  international 
slHtistics.  Through  the  international 
program,  BIS  is  providing  support  to  the 
United  Nations  Criminal  )astice 
Network  The  purpose  of  the  network  is 
to  provide  quick  communication  among 
criminal  justice  profesbionais  and  to 
dis.'seminate  criminal  justice  information 
and  research  findings  around  the  world. 
BJS  anticipates  funding  several 
interna tiondl  projects  in  FY  1991.  Two  of 
these  projects  are  currently  in  progress. 

f\iblication  and  Dissemination 

$1,315,000 

Every  BJS  program  results  In  a 
publication.  BJS  reports  on  specific  data 
scries  are  sent  to  person.s  who  have 
requested  inclusion  in  one  or  more  of 
these  lists.  Reports  are  distributed  by 
two  clearinghouses:  The  Justice 
Statistics  Clearinghouse,  through  the 
National  Criminal  Justice  Reference 
Service  (NCJRS),  and  the  Data  Center 
and  Clearinghouse  for  Drugs  and  Crimfl. 
In  addition,  the  University  of  Michigan's 
Inter-University  Consortium  for  Political 
and  Social  Research  is  the  repository  for 
and  provides  access  to  the  public-use 
data  tapes  created  as  a  result  of  all  BJS 
data  collection  activities,  including 
those  of  the  Bureau  of  Census,  the 
Federal  Bureau  of  Investigation  and  all 
BjS  and  NI)  grantees.  Finally,  BJS  also 
supports  the  National  Clearinghouse  for 
Crinvixial  justice  Information  Systems 
(CJIS)  which  operates  an  automated 
index  of  more  than  l.OtX)  criminal  justice 
information  systems  maintained  by 
State  and  local  governments  throughout 
the  Notion.  As  part  of  this  program,  the 
CjIS  Clearinghouse  operates  an 
electronic  bulletin  board  which 
promotes  and  facilitates  the  exchange  of 
information  among  justice  agencies  and 
practitioners  and  features  an  electronic 
mail  system,  a  variety  of  publications  to 
read  on-line  or  download,  and  the 


ability  lo  exchange  software  between 

users. 

National  Institute  of  fustice 

$5,000,000 

I  Additional  funding  to  be  detemiinedj 

Continuation  Programs 

National  Criminal  Justice  Reference 
Service  (NCJRS) 

Up  to  $4,000,000 

The  NCJRS  serves  as  a  clearinghouse 
by  maintaining  a  criminal  justice  library 
of  over  100,000  documents  and  an 
electronic  data  base  which  serves 
reference  specialists  in  locating 
information  quickly  for  use  by  law 
enforcement  agencies,  policymakers, 
criminal  justice  practitioners  and  the 
research  community.  During  FY  1991, 
particular  emphasis  will  be  placed  on 
OJP  priorities.  For  example,  publications 
regarding  gangs  and  violence  will  be 
disseminated  throughout  the  criminal 
justice  community  via  NI]  Reports,  the 
NCJRS  Electronic  Bulletin  Board  and 
conference  support  system  which 
ensures  dissemination  to  all  major 
criminal  justice  agencies  and 
organizations  in  the  Nation  and.  where 
appropriate,  the  world.  This  is  a 
continuation  of  a  contract  and  no 
applications  will  be  solicited  in  Fiscal 
Year  1991. 

Professional  Conference  Series 

[I'unding  to  be  determinedj 

The  Professional  Conference  Series 
sponsors  national  conferences  and 
meetings  to  obtain  from  and  provide  for 
State  and  local  officials  information  and 
research  findings  regarding  criminal 
justice  issues.  The  Series  also  provides 
regional  training  workshops,  in  Fiscal 
Year  1991.  regional  conferences  on 
intermediate  sanctions  are  proposed. 
This  is  a  continuation  of  a  contract  and 
no  applications  will  be  solicited  In 
Fiscal  Year  1991. 

Research  Support  Services 

[Funding  to  be  determined) 

The  services  provided  under  this 
contract  fail  into  three  areas:  Peer 
review:  general  logistical  and 
a.lministrative  support  for  NIJ's 
programs:  and  consultant  support. 
Taken  together,  these  services  constitute 
essential  research  and  administrative 
support  to  NIJ.  A  new  three-year 
procurement  for  this  contract  will  be 
mitiated  during  Fiscal  Year  1991. 

Research  Applications  Program 

Up  to  $975,000 

The  Research  Applications  Contract 
supports  applied  reseaich  projects, 


summaries  of  major  studies,  and 
syntheses  of  studies  in  identlHed  topic 
areas.  The  program  also  develops 
reports,  publications  and  program 
development  products  to  convey  useful 
research-based  information  to  criminal 
justice  policy  and  practitioner 
audiences.  A  number  of  projects 
underway  and  proposed  for  FY  1991 
specifically  address  the  Office  of  Justice 
Programs  initiatives  on  Gangs  and 
Violence,  and  Victims.  This  is  a 
continuation  of  a  contract  and  no 
applications  will  be  solicited  in  Fiscal 
Year  1991. 

National  Assessment  Program 

$25,000 

i'he  1990  National  Assessment 
Program  surveyed  seven  professional 
groups  involved  in  criminal  justice.  The 
focus  of  the  survey  was  their  priorities, 
problems,  and  research  and  information 
needs.  .Also  an  initial  analysis  of 
responses  from  appruximalely  2,400 
Slate  anil  local  officials  has  been 
completed  and  reports  are  being 
developed.  FY  1991  activities  will  focus 
on  more  detailed  review  of  particular 
issues,  including  a  trend  analysis  of 
results  from  the  prior  surveys.  Services 
are  being  provided  by  a  current 
contractor. 

Office  of  Juvenile  Justice  and  Delinquency 
Preventtoo 

Cor.linuation  Programs 

Juveniles  Taken  Into  Custody 

SloOUXW 

Through  this  statistical,  dissemination 
program,  an  annual  report  lo  Congress  is 
presented  giving  a  detailed  summary 
and  analysis  of  the  most  recent  data 
available  regarding  the  numbers  and 
characteristics  of  juveniles  taken  into 
custody  during  the  preceding  fiscal  year. 
If  includes  data  on  ethnic  background 
and  gang  membership. 

Other  Programs  for  Criminal  )ustice 
Improvements — $11,448,000 

OJP  Policy  Statement 

Other  programs  to  be  funded  in  FY 
1991  by  the  Office  of  Justice  Programs 
focus  on  activities  that  support  the 
priority  programs,  but  do  not  fall 
squarely  within  the  OJP  priorities.  The 
emphasis  is  on  system  enhancement  in 
the  prevention,  intervention, 
adjudication  and  supervision  areas.  All 
of  the  agency  functions  are  represented, 
research,  development,  demonstration 
and  di3semin.ition. 
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OJP  Program  Response 

Bureau  of  Justice  Assistance 

$2,400,000 

A'eiv  Programs 

Drug  Night  Courts 

$150,000 

This  program  would  benefit  medium 
and  large  jurisdictions  which  experience 
backlogs  and/or  increased  filings  of 
drug  cases.  The  main  purposes  of  this 
program  are  to  assess  current 
experiences  of  drug  night  court 
operations,  develop  program  models, 
demonstrate  those  models,  and 
determine  their  impact  on  the 
adjudication  of  drug  cases.  The  project 
is  composed  of  a  national  assessment  of 
drug  night  courts  and  the  development 
of  a  prototype  or  prototypes. 

National  Conference  on  Drugs  and  the 

Courts 

SIOO.OOO 

This  program  is  a  collaborative  effort 
with  the  State  Justice  Institute  to  help 
the  State  Judiciaries  develop  and 
implement  strategies,  programs  and 
activities  in  response  to  increasing  drug 
cases.  The  national  conference,  to  be 
held  by  the  fall  of  1991.  will  explain  the 
Administration's  National  Drug 
Strategy,  define  the  role  of  the  State 
Judiciary  in  context  of  the  strategy,  and 
present  and  discuss  how  the  State 
Judiciary  can  directly  support  strategy 
implementation.  Further,  the  Conference 
will  identify  successful  programs  (e.g., 
expedited  drug  case  management,  drug 
testing,  denial  of  Federal  benefits, 
comprehensive  adjudication  of  drug 
arrestees),  and  address  special  issues 
facing  judicial  administration  in 
processing  drug  cases. 

Assessment  of  Prison  Industry 
Enhancement  Certified  Projects 

$75,000 

This  project  is  designed  to  develop  a 
history  and  evaluation  of  certified 
projects.  It  will  document  program 
development  in  certified  States  and 
counties,  including  an  analysis  of 
offender  characteristics  for  participating 
inmates  and  a  number  of  model 
products  for  use  by  the  corrections 
community.  The  products  will  be  of 
interest  to  those  in  correctional 
agencies,  local  units  of  government, 
private  sector  partners,  legislative 
representatives  and  others. 


State  and  Local  Training  and  Technical 
Assistance 

$750,000 

This  program  will  be  designed  to 
assist  States  and  local  jurisdictions  in 
developing  and  implementing 
comprehensive  strategies  to  prevent  and 
control  illegal  drugs,  and  to  improve 
their  criminal  justice  systems.  The  major 
purposes  of  the  program  are  to:  (1) 
Support  the  development  and 
enhancement  of  comprehensive  State 
strategies;  (2)  promote  and  facilitate  the 
implementation  of  programs  developed 
under  BJA  discretionary  initiatives;  and 
(3)  provide  technical  assistance  to 
States  and  local  jurisdictions. 

Continuation  Programs 

Trial  Court  Performance  Standards — 
Demonstration 

5250,000 

The  main  purpose  of  this  program  is  to 
demonstrate  the  application  of 
performance  standards  and  to  achieve 
more  efficient  adjudication  of  cases  in 
courts  of  general  jurisdiction.  Because 
the  standards  and  measures  are 
contemporary  and  emphasize  the 
accountability  of  the  courts  to  the 
public,  demonstration  of  their 
application  is  critical  to  acceptance  and 
implementation  by  the  courts 
nationwide.  Although  this  initiative 
follows  from  the  development  work 
completed  in  July,  this  demonstration 
effort  is  a  new  element  in  the  overall 
program  concept  by  making  operational 
and  institutionalizing  the  standards, 
This  is  a  collaborative  program  with  the 
State  Justice  Institute, 

Private  Sector/Prison  Industry 
Enhancement  Certification  Program 

$350,000 

This  program  is  designed  to  provide 
specialized  training,  technical 
assistance  and  monitoring  to  certified 
agencies,  designated  prison  industry 
projects,  and  interested  agencies.  It  will 
provide  the  necessary  resources, 
leadership,  management  and 
coordination  of  technical  assistance 
delivery  for  those  who  are  involved  in 
the  planning,  development,  or 
management  of  private  sector  prison 
industry  programs.  Project  participation 
in  Prison  Industry  Enhancement  has  the 
dual  purpose  of  generating  products  and 
services  that  produce  income  so  inmates 
can  make  contributions  to  society 
(becoming  taxpayers  instead  of  tax 
users)  and  providing  purposeful  work 
for  inmates,  thereby  reducing  prison 
tensions  caused  by  overcrowding,  while 
increasing  job  skills,  and  providing  some 


marginal  opportunity  for  inmate 
rehabilitation. 

Correctional  Industries  Information 
Clearinghouse  (CI-NET) 

$200,000 

This  project  will  provide  publications. 
technical  assistance  and  special 
research  for  correctional  industries.  CI- 
Net  is  designed  to  support  improved 
operations  and  expansion  of 
correctional  industries,  both  as  a  means 
to  reduce  the  security  risk  of  inmate 
idleness,  and  to  develop  revenues  for  a 
variety  of  correctional  and  social 
purposes.  All  of  its  products  and 
services  are  designed  to  help 
correctional  industries  address  the 
challenges  of  rapid  growth  in 
corrections. 

Real  Property  Identification 

$25,000 

This  program  is  designed  to  alleviate 
crowded  State  and  local  correctional 
facilities  through  the  transfer  of  suitable 
land  and  buildings  for  new  construction 
or  renovation.  A  primary  purpose  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  by  the 
Anti-Drug  Act  of  1988.  is  to  provide 
more  prison  space  to  the  States  in  which 
to  incarcerate  criminal  offenders. 

Expedited  Drug  Case  Management 

$400,000 

The  purpose  of  this  program  is  to 
accelerate  the  adjudication  of  drug 
cases  and  to  implement  an  array  of 
intermediate  sanctions  to  achieve  timely 
and  complete  disposition  of  drug 
offenders.  This  continuation  funding  will 
allow  for  final  modifications  to  the 
demonstration  projects  based  en 
evaluation  results  and  program 
monitoring,  institutionalization  within 
the  demonstration  sites,  and  the 
development  of  final  documents  to 
promote  replication. 

Enhanced  Pretrial  Services  Delivery 

$100,000 

The  purpose  of  this  program  is  to 

demonstrate  effective  pretrial  service 
models  and  to  document  these  models 
for  replication  nationwide.  Additional 
host  sites  will  be  added  and  an 
implementation  manual  will  be 
developed  to  guide  jurisdictions  desiring 
to  begin  or  improve  pretrial  service 
activities.  Additional  host  sites  will  be 
certified. 
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Nadonal  biatitata  of  |astic« 

$■1,575,000 

New  Program X 

Idils  and  Prison  Constniction  Initiative 

$250,000 

The  purpose  of  this  program  in 
conjunction  with  BJA  is  to  develop  and 
disseminate  information  to  State  and 
local  officials  on  building  more  cells  at 
reasonable  cost.  This  is  a  possible 
continuation  of  a  contract  and  no 
applications  will  be  solicited  in  P'iscal 
Year  1991. 

State  and  Local  Technical  Assistance 

Up  to  $500,000 

This  program  will  provide  assistance 
to  State  and  local  governments 
implementing  new  and  innovative 
approaches  to  crime  control  and 
criminal  justice.  The  methods  of 
procurement  will  be  determined. 

Conttnuation  Programs 

Fellowship  Programs 

(Funding  (o  be  determined) 

The  Fellowship  Program  will  support 
work  on  topics  of  high  priority  to  the 
Attorney  General  and  the  Office  cf 
Justice  Programs.  TTie  program  Includes 
grants  for  6  to  18-raonth  periods  of 
Washington-based  analysis  and  model 
development  in  criminal  justice.  One 
fellow  is  anticipated  to  work  in  the  Held 
of  training  and  technical  assistance  for 
victims  services.  Multiple  awards  will 
be  made  under  this  program.  Methods  of 
application  will  be  determined  and 
Bulicitations  may  be  issued  as 
appropriate. 

NIJ  Research  Monograph  Series 

Up  to  $150,000 

This  program  produces  an  annual 
volume  of  research  papers  on  current 
criminal  justice  policies,  and  is  widely 
considered  to  be  one  of  the  most 
prestigious  publications  in  the  field.  The 
methods  of  procurement  will  be 
determined  and  a  solicitation  may  be 
issued  as  appropriate. 

Drugs,  Alcohol  and  Crime  Program 

$500,000 

This  program  addresses  drug-related 
problems  including  the  use  of  drugs  in 
criminal  careers  and  drug  testing  issues. 
This  program  also  includes  an  initiative 
to  control  the  diversion  of  precursor  and 
essential  chemicals  used  to  produce 
iliidt  drugs.  Multiple  awards  may  be 
made.  Methods  of  procurement  will  be 
determined  and  solicitations  may  be 
issued  as  appropriate 


Prosecution  and  Adjudication  Program 

$500,000 

This  program  focuses  on  the  problems 
of  prosecutors  and  the  courts  in 
processing  criminal  cases.  These  include 
evidentiary  issues  such  as  eyewitness 
testimony,  innovation  in  pretrial 
supervision,  jury  management  and 
appellate  delay.  Multiple  awards  may 
be  made.  Methods  of  procurement  will 
be  determined  and  solicitations  may  be 
issued  as  appropriate. 

Criminal  Behavior  Program 

$500,000 

The  focus  of  this  program  is  on  issues 
critical  to  the  criminal  justice  system  in 
preventing  and  controlling  crime.  These 
include  violence,  drugs,  classification, 
the  effects  of  official  sanctions  on 
criminal  careers,  and  ethnographies  of 
active  offenders.  Multiple  awards  may 
be  mads.  Methods  of  procurement  will 
be  determined  and  solicitations  may  be 
issued  as  appropriate. 

Less  Than  Lethal  Weapon 

$1,700,000* 

This  project,  based  on  an  Attorney 
General's  Task  Force  report  and 
Congressional  directive,  supports 
research  on  a  field  prototype  of  a  less 
than  lethal  weapon.  The  methods  of 
prociu^ment  will  be  determined. 

Forensic  Sciences  and  Criminal  Justice 

$475,000 

This  technology  program  supports 
development  of  new  methods, 
techniques,  and  systems  for  improving 
investigative  functions.  This  program 
also  will  develop  protocols  for  DNA 
testing  and  matching  to  meet  court 
standards  of  admissible  evidence. 
Multiple  awards  will  be  made  under  the 
program.  Methods  of  procurement  will 
be  determined  and  solicitations  may  be 
issued  as  appropriate. 

Technology  Assessment  Program 

[Funding  to  be  delerminedj 

The  Technology  Assessment  Program 
Information  Center  (TAPiC),  operated 
by  Nl|  and  the  Commerce  Department, 
develops  equipment  performance 
standards  that  can  be  used  by  law 
enforcement  agencies  in  making 
informed  purchases  TAPIC 
disseminates  information  to  Federal, 
State  and  local  law  enforcement 
officials  on  the  reiiabihty  and 
effectiveness  of  criminal  justice 
equipment  and  products.  Services  are 
being  provided  by  a  current  contractor. 


Electronic  Benefits  Transfer  Projert 

$68,000  (Treasury) 

This  is  an  intra-agenry  collaborative 
effort  between  NIJ  and  the  Treasury 
Department.  This  project  examines  the 
use  of  government  issued  ATM  cards  to 
provide  benefits  to  recipients  in  poor 
neighborhoods  vulnerable  to  robbery  or 
fraud  involving  their  checks.  This  is  a 
possible  continuation  of  a  current 
grantee  and  no  applications  will  be 
solicited  in  Fiscal  Year  1991. 

OfTice  of  luvenile  |u8tice  and  DelinqucDcy 
Prevention 

$4,473,000 

New  Programs 

Fellowship  Program 

$350,000 

Acting  through  the  National  Institute 
for  Juvenile  Justice  and  Delinquency 
Prevention,  OJjDP  will  begin  a 
Fellowship  Program  which  will  provide 
grants  of  varying  amounts  to  individuals 
for  independent,  scholariy  study  in  the 
field  of  juvenile  delinquency  while  in 
residence  at  OJJDP.  The  areas  of  study 
may  include  developing  new  knowledge. 
evaluating  existing  or  proposed  juvenile 
justice  system  policies  and  practices,  or 
developing  state-of-the-art  information 
in  areas  specified  under  section  243(1)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act.  42  U.S.C.  5653(1). 

Field— Initiated  Programs 

$400,000 

OJJDP  is  proposing  a  development 
program  designed  to  increase  the 
capacity  of  State  and  local  governments, 
public  and  private  youth-serving 
agencies,  and  neighborhood 
organizations  or  community  groups  to 
prevent  delinquency,  develop  and  use 
alternatives  to  the  juvenile  justice 
system,  and  improve  the  administration 
of  juvenile  justice.  Grants  will  be 
awarded  competitively  to  researchers, 
practitioners,  and  policymakers  who 
have  innovative  ideas  to  address  areas 
that  do  not  fall  within  the  scope  of  other 
Fiscal  Year  1991  grant  programs  funded 
by  OJJDP.  The  award  of  these  grants 
will  be  closely  coordinated  with  the 
Assistant  Attorney  General,  Office  of 
Justice  Programs. 

Model  Program  Identification  and 
Dissemination 

$50,000 

OJJDP  will  actively  identify  and 
package  promising  or  proven  program 
models  and  provide  them  to  State  and 
local  jurisdictions.  In  addition,  they  will 
be  incorporated  into  OJJDP's  technical 
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assistance  and  training  activities.  In 
keeping  with  this  initiative,  OJJDP  has 
re-established  its  program  of 
"Recognition  of  Outstanding  Juvenile 
Justice  Programs."  The  National 
Coalition  of  State  Juvenile  Advisory 
Groups  has  agreed  to  participate  with 
State  Advisory  Groups  in  developing  the 
nominating  process  and  in 
recommending  programs  for  OJJDP 
recognition. 

Comparative  Research  on  Success  of 
Juvenile  Delinquency  and  Substance 
Abuse  Treatment  Programs 

$250,000 

The  purpose  of  this  research  program 
is  to  conduct  a  special  study  of  juvenile 
delinquency  and  substance  abuse 
treatment  programs.  These  programs 
will  include  instruction  in  strong  ethical 
and  moral  values  such  as  honesty, 
integrity,  respect  for  authority,  and 
responsibility  for  one's  actions  and  then 
will  be  compared  with  programs  lacking, 
or  with  minor  inclusion  of,  this 
component.  Public  and  private  programs 
will  be  included  in  the  study  and 
exemplary  programs  identified. 

Continuation  Programs 

National  Juvenile  Court  Data  Archive 

$617,000* 

The  purpose  of  this  program  is  to 
collect,  process,  analyze,  and 
disseminate  available  data  concerning 
rases  handled  by  the  Nation's  juvenile 
courts.  Specific  emphasis  will  be  given 
to  the  collection  and  analysis  of  data 
involving  gang-related  and  minority 
offenders  within  the  court  system  in 
terms  of  resources  expended  and  the 
types  of  dispositions,  such  as 
intermediate  sanctions. 


Children  in  Custody  Census 

$300,000 

This  dissemination  project  is  a 
biennial  census  of  public  and  private 
juvenile  detention  and  correctional 
facihties,  conducted  by  the  Census 
Bureau.  It  describes  the  subject  facilities 
in  terms  of  their  resident  populations  as 
well  as  their  programs  and  physical 
characteristics. 

Research  on  the  Juvenile  Justice 
Systems  in  American  Indian  and 
Alaskan  Native  Communities 

S425.000 

The  purpose  of  this  research  project  is 
to  study  and  describe  the  juvenile 
justice  systems  and  procedures, 
particularly  the  treatment  of  accused 
juveniles  in  the  communities  which  have 
law  enforcement  functions.  Also,  the 
program  will  determine  the  amount  of 
financial  resources  available  to  support 
rommunity-based  alternatives  to 
incarceration  and  will  study  the  extent 
to  which  deinstitutionalization  of  status 
offenders  and  removal  of  juveniles  from 
adult  secure  institutions  are  applied. 

Information  Center 

$765,000 

The  Center  provides  support  services 
to  OJJDP  in  preparing  and  disseminating 
information  on  all  aspects  of  juvenile 
delinquency  and  responds  to 
information  requests  from  the  juvenile 
justice  field. 

Insular  Area  Support 
Estimated  $325,000 

The  purpose  of  this  demonstration 
program  is  to  provide  supplemental 
financial  support  to  the  Virgin  Islands, 


Guam,  American  Samoa,  Palau  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  in  accordance  with  section 
261(e)  of  the  JJDP  Act,  as  amended. 

Non-Participating  State  Initiative 

$325,000 

The  purpose  of  this  demonstration 
program  is  to  make  funds  available  to 
non-participating  States  in  accordance 
with  section  223td)  of  the  JJDP  Act,  as 
amended. 

OJJDP  Technical  Assistance  Support 
Contract 

$166,000 

The  purpose  of  this  dissemination 
project  is  to  provide  technical  assistance 
and  support  to  the  Office  of  juvenile 
Justice  and  Delinquency  Prevention, 
OJJDP  grantees,  and  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention  in  all  research, 
program  development,  evaluation, 
training,  and  research  utilization 
activities. 

National  Coahtion  of  State  Juvenile 
Justice  Advisory  Groups 

$500,000* 

This  National  Coalition  was  required 
by  Congress  in  1984  to  prepare  and 
submit  an  Annual  Report  that  reviews 
Federal  pohcies  regarding  juvenile 
justice  and  delinquency  prevention  to 
the  President,  the  Congress  and  the 
OJJDP  Administrator.  The  coalition  also 
is  required  to  disseminate  information, 
data,  standards,  and  advanced 
techniques. 
)imniy  Gurule, 

Assistant  Attorney  General.  Office  of  Justice 
Programs. 
[FR  Doc.  91-928  Filed  1-15-«1:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  74  and  80 
RIN  18«0-AA49 

Education  Dapartment  Genaral 
Admlniatratlva  Regulations 

AOENCY:  Department  of  Education. 
ACTKHC  Final  regulations. 

summary:  The  Secretary  amends  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  to 
adopt  Office  of  Management  and  Budget 
(0MB)  Circular  A-133,  "Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations"  as 
published  in  the  Federal  Register  on 
March  16, 199a  at  55  FR  10019.  The  new 
audit  requirements  are  added  to  the 
Department's  regulations  at  34  CFR  part 
74  and  replace  audit  requirements  that 
were  found  in  0MB  Circular  A-110, 
"Grants  and  Agreements  with 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations." 
Conforming  amendments  are  also  made 
to  34  CFR  part  80. 

EFFCCnvi  DATE  These  regulations  take 
effect  either  March  4. 1991,  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  In  the 
Federal  Register. 

IKM  PUHTMER  mFORMATtON  CONTACT: 
Mary  Hughes,  Grants  and  Contracts 
Service.  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.  (room  3636, 
ROB-3),  Washington,  DC  20202-4700; 
Telephone  (202)  708-5880. 
SUPPLEMCNTAflV  MIKMIMATKMC  OMB 
published  in  the  Federal  Register  a 
proposed  new  Circular  covering  audits 
of  institutions  of  higher  education  and 
other  nonprofit  organizations  on 
November  la  1988,  at  53  FR  45744,  and 
offered  Interested  parties  an  opportunity 
to  comment  on  the  proposed  Circular. 
After  consideration  of  the  comments 
received  on  the  proposed  Circular,  OMB 
published  in  the  Federal  Register  a  final 
version  of  the  Circular  on  March  18, 
199a  at  55  FR  10019.  OMB  Circular  A- 
133  provides  guidance  to  all  Federal 
agencies  about  how  audits  of 
institutions  of  higher  education  and 
nonprofit  organizations  must  be 
conducted.  The  Secretary  has  reviewed 
the  new  Clnnilar  and  determined  that 
there  is  no  need  for  any  Department 
exceptions  from  its  substance  at  this 
time. 


Waiver  of  Proposed  Rulemaking 

In  accordance  with  section  431 
(b)(2)(A)  of  the  General  Education 
Provisions  Act  (200  U  S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  18  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However.  OMB  has  already 
offered  a  full  opportunity  to  comment  on 
the  proposed  Circular  Therefore,  the 
Secretary  has  determined,  under  5 
U.S.C.  553(b)(B),  that  proposed 
rulemaking  is  unnecessary  and  contrary 
to  the  public  interest.  Accordingly,  for 
good  cause,  the  Secretary  waives 
proposed  rulemaking  and  adopts  OMB 
Circular  A-133  as  published  in  the 
Federal  Register  on  March  16,  1990  at  55 
FR  10019 

Executive  Order  12291 

These  re^ul.itions  have  been  reviewed 
m  accordance  with  £xecutive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  cntena  for 
major  regulations  established  in  the 
Order. 

List  of  Subjects 

34  CFR  Part  74 

Administrative  practice  and 
procedure.  Education  Department,  Grant 
programs,  education,  Grant 
administration. 

34  CFR  Part  80 

Administrative  practice  and 
procedure,  Education  Department.  Grant 
programs,  education.  Grant 
administration. 

(Catalog  of  Federal  Domestic  Assistance 
does  not  apply  ) 

Dated:  December  21,  199a 
Ted  Sanders, 

Acting  Secretary. 

The  Secretary  amends  parts  74  and  80 
of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  74— ADMINISTRATION  OF 
GRANTS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION.  HOSPITALS 
AND  NONPROFIT  ORGANIZATIONS 

1.  The  authority  citation  for  part  74  is 
revised  to  read  as  follows: 

Authority:  20  U  S.C.  1221e-31aMl)  and  3474. 
OVCB  Circular  A-110,  unless  otherwise  noted. 

2.  Section  74.81  is  amended  by 
revising  p>aragraph  (h)  and  the  authority 
citation  at  the  end  of  the  section  to  read 
as  follows: 

9  74.81    Financial  management  standardSb 


(h)(1)  This  paragraph  applies  to  each 
grantee  or  subgrantee  that  is  not  subject 
to  the  audit  requirements  specified  in  34 
CFR  80.26(a). 

(2)  Public  hospitals  and  public 
colleges  and  universities  are  subject  to 
this  paragraph  if  excluded  from  the 
single  audit  conducted  under  34  CFR 
80.26. 

(3)  Each  grantee  shall  have  audits 
conducted  as  required  under  OMB 
Circular  A-133, 


(Authonly:  20  U.S.C.  1221e-3{a)(l)  and  3474. 
OMB  Circulars  A-110  and  A-113) 

PART  80— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

3.  The  authority  citation  for  part  80  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474, 
OMB  Circular  A-102,  unless  otherwise  noted. 

4.  Section  80.26  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2), 
and  the  authority  citation  at  the  end  of 
the  section  to  read  as  follows: 

§  80.26    Non-Federai  audit 
«        •        *        *        • 

(b)  ♦  •  * 

(1)  Determine  whether  State  or  local 
subgrantees  have  met  the  audit 
requirements  of  the  Act  end  whether 
subgrantees  covered  by  OMB  Circular 
A-133,  "Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions"  have  met  the  audit 
requirements  in  that  Circular. 
Commercial  contractors  (private  for- 
profit  and  private  and  governmental 
organizations)  providing  goods  and 
services  to  State  and  local  governments 
are  not  required  to  have  a  single  audit 
performed.  State  and  local  governments 
should  use  their  own  procedures  to 
ensure  that  the  contractor  has  complied 
with  laws  and  regulations  affecting  the 
expenditure  of  Federal  funds; 

(2)  Determine  whether  the  subgrantee 
spent  Federal  assistance  funds  provided 
in  accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished 
by  reviewing  an  audit  of  the  subgrantee 
made  in  accordance  with  the  Act,  OMB 
Circular  A-133,  or  through  other  means 
(e.g.,  program  reviews)  if  the  subgrantee 
has  not  had  such  an  audit: 

(Authority:  20  U.S.C.  1221e-3(a)(l)  and  3474. 
OMB  Circulars  A-102.  A-128  and  A-133) 

(FR  Doc  91-971  Filed  1-15-91;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  690 
RIN  1S40-AB40 

Pen  Grant  Program 

agency:  Department  of  Edunahop 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  for  the  Pell  Grant  Program 
prescribing  those  special  conditions 
under  which  a  special  calculation  of  a 
student's  expected  family  contribution  is 
to  be  made. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  March  4. 1991,  or  later  if  the 
Congress  takes  certain  adjournments.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  F.ducation 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Leibovitz,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(R0&-3,  room  4318),  Washington,  DC 
20202-5444.  Telephone  (202)  708-7888. 
SUPPtJEMENTARY  INFORMATION:  The 
Departments  of  Labor,  Health,  and 
Human  Services,  and  Education,  and 
Related  Agencies  Act,  1991  (Pub.  L.  101- 
517)  signed  by  President  Bush  on 
November  5, 1990.  makes  changes  to  the 
determination  of  a  student's  expected 
family  contribution  (EFCl.  also  called 
the  Pell  Grant  Index  (PGI),  under  the 
Pell  Grant  Program  for  the  1991-92 
award  year.  The  above  mentioned 
appropriations  act  rescinded  a  fmancial 
aid  administrator's  (FAA's)  authority 
under  section  479A  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  to  make  individual  adjustments. 
based  on  adequate  documentation,  to  a 
student's  EFC  under  the  Pell  Grant 
Program.  This  rescission  applies  only  to 
the  Pell  Grant  Program  and  is  effective 
only  for  the  1991-92  award  year.  The 
FAA's  authority  to  make  adjustments  to 
a  student's  EFC  in  the  other  programs 
authorized  by  title  IV  of  the  HEA  (title 
IV.  HEA  programs)  remains  unchanged. 
Also,  an  FAA's  authority  to  make  a 
determination  that  a  student  is 
independent  by  reason  of  documented 
unusual  circumstances  under  sections 
41lF{12)(B)(vii)  and  480(d)(2)(G)  of  the 
HEA  for  all  of  the  title  IV.  HEA 
programs  remains  unchanged. 

The  new  legislation  provides  that  in 
those  instances  where  special 
conditions  exist  (as  determined  by  the 
Secretary),  the  student's  PGI  for  the  Pell 
Grant  Program  shall  be  based  upon 
expected  year  income  instead  of  base 


year  income.  That  is,  any  student  whose 
family  circumstances  meet  a  special 
condition  criterion  shall  have  his  or  her 
PGI  calculated  using  the  expected 
income  for  the  1991  calendar  year 
instead  of  by  the  standard  procedure  of 
using  the  base  year  income  for  the  1990 
calendar  year  This  use  of  expected  year 
income  in  the  Pell  Grant  formula  is 
identical  to  the  use  of  expected  year 
income  in  the  Pell  Grant  formula  for  the 
1990-91  award  year. 

The  purpose  of  these  regulations  is  to 
provide  a  list  of  the  special  conditions 
under  which  a  computation  of  a 
student's  PGI.  using  expected  year  data, 
would  be  performed.  The  special 
conditions  are  the  same  as  those  used  in 
the  Pel!  Grant  Program  in  the  1990-91 
award  year.  Because  the  statute  was 
amended  to  require  special  condition 
calculations  for  the  1991-92  award  year 
so  close  to  the  beginning  of  the  1991-92 
processing  year,  the  Department  is 
unable  to  provide  a  Special  Conditions 
Form. 

To  ensure  that  students  know  that 
they  may  be  eligible  to  have  their 
awards  calculated  on  the  basis  of 
special  conditions,  a  message  will  be 
printed  on  each  Student  A\d  Report 
(SAR)  indicating  that  a  student  who 
believes  that  he  or  she  qualifies  for  a 
special  condition  calculation  should 
contact  his  or  her  FAA.  Students 
meeting  a  special  condition  criterion 
must  provide  the  data  needed  for  the 
special  calculation  on  either  the 
Correction  Application  for  Federal 
Student  Assistance  (Correction  AFSA) 
or  the  SAR.  In  either  case  the  student 
forwards  the  document  to  the  processor 
indicated  on  the  form.  At  that  time  a 
computation  based  on  the  expected  year 
data  will  be  made  and  a  new  SAR 
generated. 

As  in  prior  award  years,  a  student's 
eligibility  for  the  simplified  needs  test 
(SNT)  is  determined  using  base  year 
information.  If  a  student  qualifies  for  the 
StNT  and  also  qualifies  for  a  special 
condition  calculation,  that  special 
condition  calculation  is  made  using  full 
expected  year  information. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  US.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553).  it  18  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations  However,  under  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Act.  1991  (Pub.  L  101- 
517)  the  Secretary  is  required  to  apply 


regulatory  criteria  governing  special 
condition  calculations  for  the  1991-92 
award  year.  The  processing  cycle  for  the 
1991-92  award  year  begins  in  January 
1991.  If  the  Secretary  were  to  delay 
implementation  of  these  regulations  the 
Secretary  would  be  prevented  from  the 
due  and  required  execution  of  this  law. 
Moreover,  in  the  absence  of  immediate 
implementation  of  these  regulations 
needy  itudents  would  be  prevented 
from  obtaining  the  full  amount  of  Pell 
Grant  assistance  for  which  they  are 
eligible  under  the  special  conditions 
prescribed  by  the  Secretary.  The  public 
is  also  unlikely  to  object  to  these 
regulations  because  they  contain  special 
conditions  that  are  identical  to  those 
contained  in  the  regulations  that  were  in 
effect  for  the  1987-88. 1989-90  and  1990- 
91  award  years.  The  regulations  in  effect 
for  the  1987-88  award  >  ear  were  the 
product  of  notice  and  comment 
rulemaking.  Since  the  regulations  are 
effective  for  the  current  award  cycle 
only,  the  delay  occasioned  by  taking 
public  comment  would  result  in  the 
nonapplication  of  the  Appropriations 
Act  provision  to  many  of  the  students  to 
whom  it  was  intended  to  apply. 
Therefore,  the  Secretary  has  determined 
that  publication  of  a  proposed  rule  is 
unnecessary,  impracticable,  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Assessment  of  Education  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  In  34  CFR  Part  690 

Administrative  practice  and 
procedure.  Education.  Education  of 
disadvantaged.  Grant  programs— 
educatioa,  Student  aid. 

(Catalog  of  Federal  E>omestlc  Assistance 
Number  84.063  Pell  Grant  Program) 
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Dated:  December  17, 1990. 
Ted  Sanders. 

Acting  Secretary  of  Education. 

The  Secretary  amends  part  690  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows; 

PART  690-PELL  GRANT  PROGRAM 

1.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1070a  through  1070a-6, 
unless  otherwise  noted. 

§  690.31    [Amended] 

2.  In  §  690.31.  paragraph  (a),  the 
introductory  text  is  amended  by 


removing  "1990-91".  and  adding,  in  its 
place.  "1991-92".  and  by  removing 
"1990",  and  adding,  in  its  place.  "1991"; 
paragraphs  (a)  (2).  (3),  (4).  and 
paragraph  (b).  are  amended  by  removvng 
"1990"  each  time  it  appers.  and  adding, 
in  its  place.  "1991":  paragraphs  (a)  (1), 
(2),  (3),  (4),  and  (6),  are  amended  by 
removing  "1989  "  each  time  it  appears, 
and  adding,  in  its  place,  "1990";  and  the 
authority  citation  is  revised  to  read  as 
follows: 

(.Authority:  Pub.  L  101-517) 

§  690.32    (Amended] 

3.  In  §  6a).32,  paragraph  (a),  the 
introductory  text  is  amended  by 


removing  "1990-91",  and  adding,  in  its 
place.  "1991-92".  and  by  removing 
'1990  ',  and  adding,  m  its  place.  "1991"; 
paragraphs  (a)  (2),  (3),  (5),  and 
paragraph  (b).  are  amended  by  removtng 
"1990"  each  time  it  appears,  and  adding. 
in  its  place,  "1991 ';  paragraphs  (a)  (1). 
(2),  (3),  and  (5).  are  amended  by 
removing  "1989"  each  time  it  appears, 
and  adding,  in  its  place,  "1990";  and  the 
authority  citation  is  revised  to  read  as 
follows: 

(Authority:  Pub.  L  101-517) 
|FR  Doc.  91-r'2  Filed  1-15-91;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 

BUDGET 

Budget  Rescissions  and  Deferrals 

TO  THE  CONGRESS  OF  THE  UNITED 
STATES: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974,  I  herewith  reoort 


two  new  deferrals  and  fi^ur  r*>\  ised 
deferrals  of  budget  authority  now 
totalling  $9,093,884.33" 

The  deferrrtis  affi-i,"  ln;t-rnd:ion<ii 
Security  A.ssis'ance  programs   as  vveii 
as  progrtims  of  the  Departments  of 
Agriculture.  State,  and  Transportation. 


The  details  of  these  deferrals  are 
contained  in  the  attached  report. 
George  Bush 

The  White  House. 
January  9,  1991. 
[FR  Doc.  91-1102  Filed  1-15-91;  8:45  ami 
BlUJMa  CODE  311O-01-M 
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DEFERRAL 
NO. 


CONTEf4TS  OF  SPECIAL  MESSAGE 

(in  thousands  of  dollars) 


ITEM 


BUDGET 
AUTHORITY 


D91-1A 

D91-8 

D91-9 


D91-3A 


Funds  Appropriated  to  the  President: 

International  Security  Assistance: 

Economic  support  fund 

Foreign  military  financing 

Peacekeeping  operations 

j 

Department  of  AgrlcultLrre: 
Forest  Service: 
Cooperative  work 


2.092.829 
4,820,649 


509.040 


D91-6A 


Department  of  State: 

Bureau  of  Refugee  Programs: 
United  States  emergency  refugee  and 
migration  fund 


59,036 


D91-7A 


Department  of  Transportation: 

Federal  Aviation  Administration: 
Facilities  and  equipment,  Airport 
and  aiavay  trust  fund 


1,607,132 


Total  deferrals. 


9,093,8 


0-4 
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SUMMARY  OF  SPECIAL  MESSAGES 
FISCAL  YEAR  1991 
(in  thousands  of  dollars) 


RESCISSIONS 


DEFERRALS 


Second  special  message: 

New  items 

Revisions  to  previous  special  messages.... 

Effects  of  the  second  special  message 

Amounts  from  previous  special  messages. 

TOTAL  amount  proposed  to  date  in  all 
special  messages 


4.825,826 
3.292,062 

8,117.888 
1,120,244 


9.238.132 


)91 
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Deferral  No.  D91-1A 


Supplemental  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D91-1  transmitted  tc  Congress  en 
October  4,  1990. 


This  revision  increases  by  $1,943,510,000  the  previous  deferral 
of  $149,319,284  in  the  Economic  support  fund,  resulting  m  a 
total  deferral  of  $2,092,829,284.   The  increase  reflects  the 
routine  deferral  of  increases  in  unobligated  funds  carried  ever 
from  1990  and  funds  included  in  the  Foreign  Operaticns,  E.xccrt 
Financing,  and  Related  Program,s  Appropriations  Act,  1991. 
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Deferral  No.  91-1 A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  101 3  of  PL  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority 

(PL   1C1  513; 

Other  budgetary  rescjrces.... 

Total  budgetary  resources 

.•  S        3  161  000.000 

181.779  021 
3  ?42  779.021 

BUREAU: 

International  Security  Assistance 

Appropriation  title  and  symbol: 

Economic  support  fund          1/ 

111/21037* 

11X1037 

110'11037 

Amount  to  be  deferred: 
Part  of  year.^ 

Entire  veaf  

•  £         2  092.829,284  2' 

— . ■ 

0MB  identification  code: 

11-1037-0-1-152 

Legal  authority  (m  addition  to  sec  1013*- 
X         Antideficiency  Act 

1      !     Other 

Grant  program: 

X       Yes                 No 

Type  of  account  or  fund: 

Annual 
' '                        September  30,  1991 

y         Mnlii-ypar     September  30.  1992  * 

(expiration  date) 
X        No-Year 

Type  of  budget  authonty: 
;  X    i     Appropriation 
!       i      Contact  authonty 

Coverage: 

Account 
Appropriation                             Symbol 

0MB 

Identification 
Code 

Defen-ed 
Amount  Reported 

Economic  support  fund 11x1037 

Fmnorric  suDOOrt  fund       *         111/2103 

11-1037-01152 

7           11-10370  1-152 
'            11-10370  M52 

• 

$         39,389,000 
1,904,121,000 

Economic  support  fund 110/1103" 

149,319.284 
2,092,829,284 

JUSTIFICATION:  This  action  defers  funds  pending  approval  of  specific  loans  and  grants  to  eligible  countries 
by  the  Secretary  of  State  after  review  by  the  Agency  for  international  Development  and  the  Treasury 
Department.  This  interagency  review  process  will  ensu'e  that  each  approved  program  is  consistent  with 
the  foreign  and  financial  poOdes  of  the  United  States  arKj  will  not  exceed  the  limits  of  available  tunds.  This 
actionistakenpursuanttothe  Antideficiency  Act  (31  USC  1512) 

Fstimated  Program  Effect:  None 

Outlay  Eftect:      None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1990  (D90-1C). 

2/  The  deferred  amount  has  been  reduced  to  $2,053,693,434  due  to  subsequent  reledse.-» 

*     Revised  from  previous  report. 


Deferral  No.  91-8 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority $       5,0§e,920,eOQ 

(PL  101-513) 

Other  budgetary  resources -95.271 ,425 

Total  budgetary  resources 4  9''0.649.305 

BUREAU: 

International  Security  Assistance 

Appropriation  ttle  and  symbol: 

Foreign  military  financing 
(FMF)   1/ 

1111082 

Amount  to  be  deferred: 
Pariftfyflar       , $         4  82J  649  305 

Fnfire  voar 

0MB  identification  code: 
11-1082-0-1-152 

Legal  authority  (in  addition  to  sec.  1 0i  3) ; 
X        Antideficiency  Act 

f      1     Other 

Grant  program: 

X        Yes                  No 

Ty  .  of  account  or  fund: 

X        Annual 
[             Multi-year: 

Type  of  t>udget  authority: 

X         Appropriation 

Contract  authonty 
Other 

(expiration  date) 
1           No-Year 

JUSTIFICATION;  The  President  is  authorized  by  the  Arms  Export  Control  Act  to  sell  or  finance  by  grant 
credit,  or  guarantee  articles  and  defense  services  to  fnendly  countnes  to  facilitate  the  comt' ■,  n  defense 
and  is  further  authorized  by  the  International  Narcotics  Control  Act  of  1989  to  provide  milita^  .^nd  law 
enforcement  assistance  to  counter  illegal  narcotics.  Under  Section  2  of  the  Arms  Export  Act  tne  Secretary 
of  State,  under  the  direction  of  the  President,  is  responsible  for  sales  made  under  the  Act.  including  deter- 
mining whether  there  shall  be  a  sale  to  a  country  and  the  amount  thereof.  Executive  Order  No    1 1 958  further 
requires  the  Secretary  of  State  to  obtain  the  prior  concurrence  of  the  Secretanes  of  Defense  and  Treasury, 
respectively,  regarding  standards  and  criteria  for  credit  transactions  that  are  based  upon  national  secunty 
and  financial  policies.  These  funds  have  been  deferred  pending  the  approval  of  the  Department  of  State. 
Defense,  and  Treasury  for  the  specific  sales  to  eligible  countries.  Consuttat'on  among  these  Departments 
will  ensure  that  each  approved  program  is  consistent  with  the  foreign,  national  security,  and  financial  policies 
of  the  United  States  and  will  not  exceed  the  limits  of  available  funds.  This  act.on  is  taken  pursuant  to  the 
Antideficiency  Act  (31  USC.  1512). 

Fstimated  Program  Effect:         None 
Outlay  Effect:       None 


1/  This  account  was  the  subject  of  a  similar  defenal  in  FY  1990  (D90-8) 
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Deferral  No.  91-9 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  PL.  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 


BUREAU: 

International  Security  Assistance 


Appropriation  title  and  symbol: 
Peacekeeping  Operations 

1111032 


0MB  iderMcalion  code: 
11-1032-0-1-152 


GrvUproQnm: 
pn     Yes     □      No 


Type  of  aooount  or  fund 
pT]     Annual 
I      I     fc^ulti-year 
I      I     No-Year 


(expiration  date) 


New  budget  authority $  32.800.000 

(PL   101-513) 

Other  budgetary  resources :£22JM1 

Total  budgetary  resources 32.177.000 

Amount  to  be  deferred: 
Part  of  year $  5.177.000 

Entire  year 

Legal  authority  (in  addition  to  sec.  1013): 

jX    I     AntidefiC4ency  Act 

I       1      Other 


Type  of  txjdget  authority: 

[x~]     Appropriation 
~1     Contract  authority 


f      I      Other 


JUSTIFICATION:  This  accounts  funds  US  assistance  to  international  efforts  to  rrwnitor  and  maintain 
the  peace  in  areas  of  special  concern  to  the  United  States    in  1 991 ,  contributions  will  be  made  to  the 
l\/lultinational  Force  and  Observers  in  the  Sinai  and  to  the  United  Nations  Force  in  Cypojs.  Funds  cun-entfy 
needed  fof  iwiultinational  Force  and  Observers  in  the  Sinai  fall  short  of  the  funds  requested  and  appropriated. 
No  other  peacekeeping  operations  are  cun-entiy  being  conducted   This  defen-al  action  is  taken  under  the 
Antidefidency  Act  (31  U  S  C  1512) 


Estimated  Program  Effect:         None 
Outlay  Effect:       None 
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Deferral  No.  D91-3A 


Supplemental  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No 
October  A,    1990. 


D91-3  transr>itted  to  Conares; 


This  revision  to  a  deferral  of  the  Department  of  Agriculture, 
Forest  Service,  Cooperative  work  account,  increases  the  amount 
previously  reported  deferred  from  $273,468,457  to  $509,040,433. 
This  increase  of  $235,571,976  is  composed  of  repayments  to  this 
account  of  prior  year  advances  miade  to  other  accounts  for 
firefighting  costs. 

This  revision  also  reflects  a  change  in  the  period  covered  for 

the  deferred  amiount  for  the  Department  of  Agriculture,  Forest 

Service,  Cooperative  wor)c's  account  from  "Part  of  Year"  to 
"Entire  Year." 


BEST  COPY  AVAILAB 


Ll. 
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Deferral  No.  91 -3A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  PL  93  344 


AGENCY: 

Department  of  Agriculture 

WflwhiiHoAta.rthnrity      *$        331.598.688 

BUREAU: 
Forest  Service 

(16  U  S  C   575b) 
nih*>r  hnrtgfltary  rflfinumfis *              515.588.121 

Total  txjdgetary  resources *           847.186.809 

Appropriation  title  and  symbol: 

Cooperative  Work       1/ 

12X8028 

■ 

Amount  to  t)e  deferred: 
Part  of  year ^ *  $ 

Pntirp  ypar •              509.040.433 

0MB  identification  code: 
12-9922-0-2-302 

Legal  authority  (in  addition  to  sec.  1013): 

i  X    ;     Antideliciency  Act 

;      ;     Othe'- 

Grant  program: 

Yes       X         No 

Type  of  account  or  fund: 

Annual 

Multi-year: 

(expiration  date) 
X        No-Year 

Type  of  budget  authority: 
jX  ^j      Appropriation 
'       '      Contract  authority 

Oiner 

JUSTIFICATION:  Funds  are  received  from  States,  counties  timber  sale  operators,  individuals,  associa- 
tions, and  others.  These  funds  are  expended  by  the  Forest  Service  as  authorized  by  law  and  the  terms 
of  the  applicable  trust  agreements.  The  work  benefits  the  national  forest  users,  research  investigations, 
reforestation,  and  administration  of  private  forest  lands    Much  of  the  wort<  for  which  deposits  have  been 
made  cannot  be  done,  or  is  not  planned  to  be  done,  during  the  san^e  year  that  the  collections  are  being 
realized.  Examples  include  areas  where  timber  operators  have  not  completed  all  of  the  contract  obligations 
during  the  year  funds  are  deposited.  As  a  result  restoration  etiorts  cannot  begin,  and  the  funds  cannot 
be  obligated  this  year.  This  deferral  action  is  taken  under  the  provisions  of  the  Antideficiency  Act 
(31  use.  1512). 


Estimated  Program  Effect: 
Outlay  Effect:      None 


None 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1990  (D90-3A). 


*    Revised  from  previous  report. 
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Deferral  No.  D91-5A 
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Supplemental  Report 
Report  Pursuant  to  Section  1014(c)  of 


Public  Law  93-344 


This  report  updates 
October  4,  1990. 


Deferral  No.  D91-6  transmitted 


^.  ^  /-.,  .-,  r^  , 


.  '.J ;  iU  1  t . 


on 


This  revision  to  a  deferral  of  the  Department  of  State's 
Emergency  refugee  and  migration  assistance  fund  increases  the 
amount  previously  reported  as  deferred  from  $14,529,CC0  to 
$59,036,000.   This  increase  of  $44,507,000  results  from  the 
routine  deferral  of  increased  carry  over  balances  from  1990 
of  1991  appropriations  pending  Presidential  designation  cf 
refugees  to  be  assisted. 


a  r.  a 
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DeterralNo.  91-6A 


DEFERRAL  OF  BUCXjET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  PL  93-344 


AGENCY: 

Department  o<  State 

New  ixjdgel  auihorlty *  $ 

(PL   101  513) 

35,000.000 

BUREAU: 

Bureau  of  Refugee  Progranw 

Other  budgetary  resources * 

Total  txjdgetary  resources * 

2L52MQQ. 
60.536.000 

Approprtation  tttle  and  symbol: 

Unrted  States  emergency  refugee 
and  migration  assistance 

Arrxxjnt  to  be  deferred; 

(und  1/ 

Pari  of  year *  $ 

59.036,000 

11X0040             , 

j 

Frrtira  year 

0MB  idaniMcMton  coda: 

Legal  authority  (m  addition  to  sec.  1013); 

11-0040^>-1-151 

'x    '     Antideticiency  Act 
■      ;      Other 

Oram  program:                 \ 
1          Yes       X        ^4j> 

Type  of  account  or  fund:    / 

Type  of  txidget  authority 

Annual            / 

;X    ;      Appropriation 

Multi-yearx 

/      (expiration  date) 
X         No-Year 

i             Contract  authonty 

j      Other 

JUSTIFICATION    Section  501(al  of  the  Foreian  F 

delations  Authorization  Act,  1976  (Publ 

c  Law  94-141)  and 

Section  414(b)  (1)  of  ttie  Refugee  Act  of  1980  (Public  Law  96  212;  amended  Section  2(c)  of  the  Migration  and 
Refugee  Assistance  Act  of  1962  (22  US  C  2601 )  by  authorizing  a  lund  to  enable  the  President  to  provide 
emergency  assistance  for  unexpected  urgent  refugee  and  migration  needs 

Executive  Order  No.  1 1922  of  June  16,  1976,  allocated  all  funds  appropriated  to  the  President  for  the 
Emergency  Fund  to  the  Secretary  of  State  but  resented  (or  the  President  the  determination  of  assistance 
to  be  furnished  and  the  designation  of  refugees  to  be  assisted  by  the  fund 

These  funds  have  been  deferred  pending  Presidential  decisions  required  by  Executive  Order  No.  11922 
Funds  will  be  released  as  the  President  determines  assistance  to  be  furnished  and  designates  refugees 
to  be  assisted  by  the  Fund   This  deferral  aclion  is  taken  under  tne  provisions  of  the  Antideticiency  Act 
(31  use  1512) 


Est  mated  Program  Effect; 

Outlay  Effect:       None 


None 
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Deferral   No 


n  0  1  _' 


Supplenental  Report 
Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral 
October  4,  1990. 


No.  D91-7  transmitted 


.0  L.( 


1  a  r  e  s  s 


This  revision  increases  by  $1,068,472,991  the  previous  deferral 
of  $538,659,324  in  the  Department  of  Transportation's  Facilities 
and  equipment,  FAA  trust  fund  account,  resulting  in  a  total 
deferral  of  $1,607,132,315.   The  increases  results  from  projects 
and  equipment  funded  in  the  Department  of  Transportation  and 
Related  Agencies  Appropriation  Act,  1991,  that  cannot  be 
constructed  or  contracted  for  this  year. 
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1/  This  account  was  the  subject  of  a  similar  deferral  m  FY  1 990  :  D9C  6B 


*    Re'/ised  from  previous  report. 
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Deferral  No.  91 -7A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Repofl  Pursuant  to  Section  I0i3  of  P  L  93  344 


AGEMCV; 

Department  of  Transportaton 


BUREAU: 

Federal  Aviation  Adrranistrafion 


New  budget  authoftty 

Other  budgetary  resources. 


-•   f 


Appropriation  title  and  symbol: 

Faalities  and  eqo»pnien«  (Airporf 
and  airway  trust  fund)  1 

69X8107  699/38107 

697,18107        690/48107 
698,28107       691.58107* 


Total  budgetary  resources _..  * 


I— --- - 

}     Amount  to  be  deferred: 

I       Par!  cl  year. 

Enfire  ye3r..„ 2/*  f 


0MB  identificaiion  code: 


69-8107-0-7-402 


Legal  autt>onty  (tr,  addHion  to  sec.  1013): 


i     Grant  program: 

1 

I        Q     Yes      [X]       No 


Type  of  account  or  furxJ 

[      I     Annual 
fx~|      Mutti-year 
[X~|     No-Year 


9.30  91    9,3095' 
9,30^2 
9/-30,93 
9/30  94 
(exptratton  dalcj 


L^. 


/'r.tKJ<?f^Ci«;ncv  '^Cl 


I      I     aher 


Type  of  cxjdget  autfiorsty; 
|X    I      Appropriation 

n    '      Cor^sract  authority 


JUSTIFICATION:  Funds  from  this  account  are  used  to  continue  to  procure  specific  Cof^essionally-approved 
t30ltt»es  and- equipment  for  the  expansion  and  modernization  of  t^e  National  Airspace  System.  The  projects 
financed  from  this  account  include  construction  of  txuidtngs.  and  the  purcftase  of  ne*i  equipment  for  new 
or  irrproved  air  traffic  control  towers  automation  of  the  enroute  airway  cor«;fol  system,  arnj  expansion/ 
KTiprovenr>ent  of  rwvigational  and  landing  akJ  systems    Funds  to  continue  those  activities  were  justified  and 
provided  for  in  the  Department  s  regular  tjudget  submissions  and  were  j^ap^opriated  by  Congress.  Because  of 
t^.e  lengthy  procurement  and  constnxtion  time  tor  these  interrelated  faalities  and  complex  equipment  systems. 
It  IS  not  possible  to  obftgale  aH  the  funds  necessary  to  compieie  each  project  m  the  year  funds  were 
appropriated   Therefore.  B  is  necessary  to  apportion  funds  so  that  sufficient  resources  win  be  available 
in  future  periods  to  complete  these  pro|ectS.  This  deferral  action  is  consistent  with  FAAs  full  funding 
approach  and  Congmt'  Went  to  piovWe  resources  lor  a  prct«cr  5  tctai  cosi  and  is  taken  under  provision  of 
the  Antideficiency  Ad (3t  US.C  1S12) 

EsUmalfld  Pipgram  Bfeef:         Norte 
Outfay  Effect;     ^*one 


1/  This  account  was  the  subject  of  a  simifar  deferral  m  FY  ly-jO  (DS0-7A) 

2/  None  of  the  deferred  funds  expire  at  the  end  of  FY  1991 . 

•   Revised  from  previous  report 
*u»«  cooc  nio-»vc 


Wednesday 
January  16   1991 


Part  VI 


The 


Proclamation  6242— Martin  Luther  King, 
Jr.,  Federal  Holiday 


Federal  Register 

Vol    56,  No.  11 

VVrdnesday,  )anuar>  la.  1991 


Title  3— 

The  President 
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Presidential  Documents 


ProclamatioD  6242  of  January  14,  1991 

Martin  Luther  King.  Jr.,  Federal  Holiday,  1991 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  commemorating  the  anniversary  of  the  birth  of  the  Reverend  Ur  Martin 
Luther  King,  Jr..  we  celebrate  the  cause  to  which  he  dedicated  his  hfe.  More 
than  a  struggle  to  end  bigotrj'  and  segregation  in  the  United  Stales — although 
that  alone  would  be  ample  reason  to  honor  him — Martin  Luther  King  s  great 
purpose  was  an  effort  "to  make  real  the  promises  of  democracy  " 

With  characteristic  eloquence,  Dr.  King  told  his  countrymen.  'In  spile  of  the 
difficulties  and  frustrations  of  the  moment,  I  still  have  a  dream  It  is  a  dream 
deeply  rooted  in  the  American  dream.  I  have  a  dream  that  one  day  this  Nation 
will  rise  up  and  live  out  the  true  meaning  of  its  creed."  By  working  to  fulfill  for 
all  Americans  the  promise  of  life,  liberty,  and  happiness  expressed  m  the 
Declaration  of  Independence,  Martin  Luther  King  helped  to  bring  our  countr\' 
closer  to  the  ideal  envisioned  at  its  founding. 

Inspiring  Martin  Luther  King's  appeals  for  racial  equality  was  a  strong  faith- 
faith  in  Almighty  God.  faith  in  the  future,  and  faith  in  the  ultimate  triumph  of 
truth  and  justice.  A  gifted  preacher  who  often  quoted  from  Scripture.  King 
believed  that  America  must  uphold  its  promise  of  liberty  and  opportunity  for 
all  because  prejudice  and  discrimination  obscure  the  reality  that  all  people  are 
made  in  the  image  of  their  Creator. 

The  faith  that  animated  Martin  Luther  King's  efforts  to  uphold  the  God-given 
dignity  and  worth  of  every  individual  was  nurtured  in  him  from  childhood. 
The  son  of  a  Baptist  minister.  King  was  cleariy  inspired  by  the  example  of  his 
parents  and  their  quiet  nobility  and  determination. 

The  family  is  still,  as  King  once  observed,  "the  main  educational  agency  of 
mankind."  Thus,  we  must  begin  with  the  family  if  we  are  to  ensure  that  our 
children  "live  in  a  nation  where  they  will  not  be  judged  by  the  color  of  their 
skin  but  by  the  content  of  their  character."  We  give  our  children  the  tools 
needed  to  build  a  bright  future  when  we  give  them  love  and  attention  and  help 
them  to  develop  a  sense  of  personal  responsibility  and  self-esteem,  as  well  as 
an  appreciation  for  the  value  of  learning  and  hard  work.  Finally,  we  must 
instill  in  our  children  a  sense  of  hope  and  higher  purpose,  helping  them  to 
recognize — as  did  Martin  Luther  King— the  power  of  prayer  and  the  rewards 
of  basic  human  goodness.  As  Dr.  King  once  said,  "Intelligence  plus  charac- 
ter—that is  the  goal  of  true  education.  The  complete  education  gives  one  not 
only  power  of  concentration  but  worthy  objectives  upon  which  to  concen- 
trate." 

Throughout  his  adult  life,  Martin  Luther  King  concentrated  on  efforts  to 
overcome  bitterness  and  division  and  to  fulfill  the  American  dream  for  all 
members  of  our  society.  He  taught  all  of  us  important  lessons  about  faith. 
sacrifice,  perseverance,  and  optimism.  Today  we  recall  those  lessons  and 
renew  our  determination  to  promote  racial  harmony  and  equality  of  opportuni- 
ty in  the  United  States. 
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By  Public  La'.'.   9tV-144    the  third  Monday  in  January  of  each  year  has  been 

designated  as  a  Ic^al  |:'.!)lir  holiday. 

NOW,  THF.RKFOkF.  I,  GEORCF  BUSH,  President  of  the  United  States  of 
America,  by  virtut'  uf  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  Monday,  January  21,  1991,  as  the 

Martin  l.utiier  Kine,  Ir    Fcdcrril  Holiday. 

IN  WITNESS  WHFRFCJF  i  r-.ave  hereunto  set  my  hand  this  fourteenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifteenth. 
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Federal   Register 

Vol.  56.  No    12 

Thursday.  Januan,  1".  1991 


This  section   of  the   FEDERAL   REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  Keyed   .o  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2636 
RIN  3209-AA13 

Limitations  on  Outside  Employment 
and  Prohibition  of  Honoraria; 
Confidential  Reporting  of  Payments  to 
Charities  in  Lieu  of  Honoraria 

agency:  Office  of  Government  Ethics, 
ACTION:  Inltrim  rule  with  request  for 
comments, 

SUMMARY:  The  Office  of  Government 
Ethics  is  issuing  a  new  part  2636  of  title 
5  of  the  Code  of  Federal  Regulations  to 
implement  5  U.S.C.  app.  501  through  505, 
as  added  by  title  VI  of  the  Ethics  Reform 
Act  of  1989,  and  the  related  reporting 
requirement  contained  in  5  U.S.C.  app. 
102(a)(1)(A),  as  added  by  title  II  of  the 
Reform  Act.  As  applied  to  the  executive 
branch,  section  501(b)  prohibits  the 
receipt  of  any  honorarium  by  any  officer 
or  employee,  other  than  a  special 
Government  employee.  Section  501(c) 
permits  certain  payments  in  lieu  of 
honoraria  to  be  made  to  qualifying 
charitable  organizations.  The  officer  or 
employee  on  whose  behalf  a  payment  to 
a  charitable  organization  is  made  is 
required  by  section  102(a)(1)(A)  to  file  a 
confidential  report  identifying  the 
charitable  recipients.  Section  501(a)  and 
502  impose  a  number  of  additional 
limitations  and  restrictions  that  apply  to 
certain  senior-level  noncareer  officers 
and  employees.  These  include  a  per 
annum  limitation  on  the  receipt  of 
outside  earned  income;  compensation 
and  other  restrictions  applicable  to 
professions  which  involve  a  fiduciary 
relationship:  a  restriction  on  receipt  of 
compensation  for  serving  as  an  officer 
or  member  of  the  board  of  any 
association,  corporation  or  other  entity: 
and  a  requirement  to  obtain  advance 
authorization  to  engage  in  teaching  for 
compensation.  These  provisions  take 


effect  on  January  1, 1991,  Sections  501 
through  505  cease  to  be  effective  if  the 
salary  increase  provisions  of  section  703 
of  the  Ethics  Reform  Act  of  1989  are 
repealed. 

DATES:  Interim  regulation  effective 
January  1. 1991,  except  §  2636.205  which 
will  be  effective  May  15. 1991.  after 
review  and  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act. 
Comments  by  agencies  and  the  public 
are  invited  and  must  be  received  by 
February  19, 1991. 

ADDRESSES:  Comments  on  this  interim 
regulation  should  be  sent  to  the  Office  of 
Government  Ethics,  suite  500. 1201  New 
York  Avenue,  NW.,  Washington,  DC 
20005-3917.  Attention:  Ms.  Wilcox.  Any 
comments  on  the  reporting  requirements 
under  §  2636.205  should  additionally  be 
filed  with  the  Office  of  Management  and 
Budget  (see  the  "Paperwork  Reduction 
Act"  discussion  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Wilcox,  Office  of  Government 
Ethics,  telephone  (202/FTS)  523-5757. 
FAX  (202/FTS)  523-6325. 
SUPPLEMENTARY  INFORMATION: 

A.  Summary  of  Legal  Background 

This  interim  rule,  published  by  the 
Office  of  Government  Ethics  following 
consultation  with  the  Attorney  General 
and  Office  of  Personnel  Management, 
implements  the  provisions  of  title  V  of 
the  Ethics  in  Government  Act  of  1978,  as 
amended  by  title  VI  of  the  Ethics  Reform 
Act  of  1989  (Pub.  L.  101-194, 103  Stat. 
1716,  as  amended  by  Pub.  L.  101-280, 104 
Stat.  149)  and  the  related  reporting 
requirement  added  by  title  II  of  the 
Ethics  Reform  Act  of  1989.  Title  V 
amends  title  5  of  the  United  States  Code 
to  include  new  appendix  sections  501 
through  505,  which  impose  prohibitions, 
limitations  and  restrictions  applicable  to 
personnel  in  all  three  branches  of 
Government.  Title  II  amends  the 
financial  disclosure  provisions  of  the 
Ethics  in  Government  Act  of  1978  to 
include  a  new  requirement  at  5  U.S.C, 
app.  102(a)(l)(.A)  to  report  donations  to 
charitable  organizations  in  lieu  of 
honoraria.  None  of  these  sections  apply 
to  special  Government  employees,  to 
enlisted  members  of  the  uniformed 
services  or  to  individuals  whose 
compensation  is  disbursed  by  the 
Secretary  of  the  Senate.  Section  503(2) 
gives  the  Office  of  Government  Ethics 


authority  to  issue  regulations  with 
respect  to  officers  and  employees  of  the 
executive  branch.  The  provisions  of  5 
U.S.C.  app.  102(a)(1)(A)  and  501  through 
505  become  effective  Janaurv'  1, 1991. 
Under  section  603  of  the  Ethics  Reform 
Act  of  1989.  section  501  through  505 
cease  to  be  effective  if  the  pay  increase 
provisions  of  section  703  of  that  Act  are 
subsequently  repealed,  in  which  case 
the  laws  in  effect  before  such 
amendments  shall  be  deemed  to  be 
reenacted. 

Section  501(b)  prohibits  an  individual 
from  receiving  any  honorarium  while 
that  individual  is  a  Member,  officer  or 
employee.  The  term  "honorarium"  is 
defined  in  section  505  to  mean  "a 
payment  of  money  or  anything  of  value 
for  an  appearance,  speech  or  article" 
and  to  exclude  certain  actual  and 
necessarj'  travel  expenses.  The  interim 
rule  at  $  2636.203  further  defines  the 
term  "honorarium"  and  includes 
definitions  of  the  relevant  terms 
"appearance."  "speech."  and  "article." 
These  definitions  are  similar  but  not 
idential  to  the  definitions  contained  m 
the  Federal  Elections  Commission 
regulations  at  11  CFR  110.12 
implementing  the  honoraria  restrictions 
imposed  by  2  U.S.C  441i.  As  amended  by 
the  Ethics  Reform  Act  of  1989.  2  U.S.C. 
441i  will  not  apply  on  or  after  January  1. 
1991  to  individuals  who  are  subject  to 
this  interim  rule. 

Section  501(c)  provides  that  an 
honorarium  that  an  officer  or  employee 
might  receive  but  for  the  prohibition  in 
section  501(b)  may  be  paid  on  his  or  her 
behalf  to  a  qualifying  charitable 
organization.  An  honorarium  paid  to  a 
charitable  organization  under  this 
authority  is  deemed  not  to  have  been 
received  by  the  officer  or  employee.  The 
interim  rule  at  §  2636.204(b)  stresses  that 
a  payment  may  be  made  to  a  chantabie 
organization  in  lieu  of  an  honorarium 
only  if  the  honorarium  is  one  the 
employee  could  accept  without  violating 
applicable  standards  of  conduct  or  any 
other  conflict  of  interest  statute.  Thus, 
an  employee  who  gives  a  speech  as  part 
of  his  official  duties  ma\  not.  m  view  of 
the  supplementation  of  salarv' 
prohibition  at  18  U.S.C.  209.  suggest  that 
an  honorarium  offered  for  that  speech 
be  given  instead  to  a  charitable 
organization.  The  interim  rule  at 
§  2636.205.  effective  May  15.  1991,  also 
will  implement  the  reporting 
requirement  of  5  US.C.  app.  102(a)(1)(A) 
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applicable  to  a  current  or  former 
employee  who  is  required  to  file  a 
confidential  or  public  financial 
disclosure  report  and  on  whose  behalf  a 
payment  in  lieu  of  an  honorarium  is 
made  to  a  charitable  organization.  The 
reason  for  the  delayed  effective  dale  of 
§  2B.16.205  of  the  interim  rule  is  to  allow 
time  for  Office  of  Management  and 
Budget  (OMB)  review  and  approval 
under  the  Paperwork  Reduction  Act  of 
the  reporting  requirement  thereunder. 
Further,  an  implementing  standard  form 
for  reporting  payments  to  charitable 
organizations  in  heu  of  honoraria  will  be 
issued  and  made  available  though  the 
General  Services  Administration  (GSA) 
after  the  Office  of  Government  Ethics 
obtains  GSA  standard  form  review  and 
approval  and  OMB  Paperwork 
Reduction  Act  review  and  approval  of 
the  new  form.  Since  the  new  law 
requiring  reporting  of  such  payments 
takes  eifect  January  1. 1991,  reports  filed 
on  the  standard  form  once  §  2636.205 
becomes  effective  must  cover  the  period 
January  1, 1991.  to  the  date  of  filing. 

Section  501(a)  imposes  a  per  annum 
limitation  on  outside  earned  income 
applicable  to  certain  noncareer  officers 
and  employees  whose  rates  of  basic  pay 
are  equal  to  or  greater  than  the  rate  of 
basic  pay  in  effect  for  grade  GS-16  of 
the  General  Schedule.  As  described 
more  fully  in  the  interim  rule  at 
S  2636.304.  the  per  annum  limitation  is  a 
dollar  amount  equal  to  15  percent  of  the 
rate  of  pay  for  level  II  of  the  Executive 
Schedule  in  effect  on  January  1  of  the 
year  in  question.  For  purposes  of 
applying  the  15  percent  limitation  and 
other  restrictions  applicable  to 
noncareer  officers  and  employees,  the 
terms  "outside  earned  income"  and 
"compensation"  are  both  defined  in  the 
interim  rule  at  §  263.303(b)  using 
concepts  similar  in  some  respects  to 
those  that  had  been  used  to  implement 
the  outside  earned  income  limitation 
earlier  imposed  by  section  210  of  the 
Ethics  in  Government  Act  of  1978. 
Section  210  will  be  repealed  effective 
January  1, 1991,  under  the  Ethics  Reform 
Act  of  1989. 

The  class  of  noncareer  employees 
who  are  subject  to  the  15  percent 
outside  earned  income  limitation  is 
defined  in  the  interim  rule  at 
i  2636.303(a]  to  include  those  paid  at  or 
above  the  triggering  rate,  currently  that 
for  GS-16.  step  1,  who  are  appointed  by 
the  President  to  positions  under  the 
Executive  Schedule.  5  U.S.C.  5312 
through  5317.  or  to  positions  that,  by 
statute  or  as  a  matter  of  practice,  are 
filled  by  Presidential  appointment,  other 
than  positions  in  the  uniformed  services 
and  within  the  foreign  service  below  the 


level  of  Assistant  Secretary  or  Chief  of 
Mission.  These  provisions  also  apply  to 
all  noncareer  members  of  the  Senior 
Executive  Service  or  of  other  SES-type 
systems,  as  well  as  to  employees  serving 
in  Schedule  C  or  noncareer  executive 
assignments  positions  who  are  paid  at 
or  above  the  triggering  rate.  Where  the 
pay  criterion  is  met,  the  class  also 
includes  individuals  appointed  to 
positions  under  agency-specific  statutes 
that  establish  appointment  criteria 
essentially  the  same  as  those  for 
Schedule  C  or  noncareer  executive 
assignment  positions.  The  class  of 
employees  subject  to  this  limitation 
includes  certain  Presidential  appointees 
to  full-time  noncareer  positions  who  are 
prohibited  from  receiving  any  outside 
earned  income  by  Section  102  of 
Executive  Order  12674,  as  modified  by 
Executive  Order  12731  dated  October  17, 
1990. 

Under  the  Federal  Employees  Pay 
Comparability  Act  of  1990,  Public  Law 
101-509.  General  Schedule  positions  at 
G&-16, 17  and  18  will  be  replaced  by  a 
new  range  of  rates  for  positions 
classified  "above  GS-15."  The  pay  for 
these  positions  may  be  no  less  than  120 
percent  of  the  rate  for  GS-15,  step  1. 
When  this  provision  of  the  Pay 
Comparability  Act  takes  effect,  this 
minimum  rate  for  positions  classified 
"above  GS-15"  will  replace  GS-16.  step 
1  as  the  rate  that  triggers  apphcation  of 
the  15  percent  outside  earned  income 
limitation.  For  purposes  of  determining 
whether  an  individual's  rate  of  basic 
pay  equals  or  exceeds  the  triggering 
rate,  adjustments,  such  as  those  for 
locality  pay  authorized  by  the 
Comparability  Act.  will  be  disregarded. 
Under  section  502,  noncareer  officers 
and  employees  who  are  subject  to  the  15 
percent  outside  earned  income 
limitation  are  also  prohibited  from 
receiving  compensation  for  practicing  a 
profession  which  involves  a  fiduciary 
relationship  or  affiliating  with  or  being 
employed  by  a  firm  or  other  entity 
which  provides  professional  services 
involving  a  fiduciary  relationship.  They 
are  also  prohibited  from  allowing  their 
name  to  be  used  by  any  such  entity. 
These  restrictions  are  implemented  in 
the  interim  rule  at  §  2636.305.  The 
following  excerpt  from  the  report  of  the 
Bipartisan  Task  Force  on  Ethics  that 
recommended  the  legislation  addresses 
the  meaning  of  the  phrase  "profession 
involving  a  fiduciary  relationship": 

"The  task  force  notes  that  a  'fiduciary'  is 
generally  described  as  one  'having  a  duty, 
created  by  his  undertaking,  to  act  primarily 
for  another's  benefit  in  matters  connected 
with  such  undertaking'  {Block's  Law 
Dictionary.  Sth  Ed.  563).  However,  the  task 
force  intends  that  the  term  fiduciary  not  be 


applied  in  a  narrow,  technical  sense  and 
wants  to  ensure  thai  honoraria  not  reemerge 
in  various  kinds  of  professional  fees  from 
outside  interests.  The  task  force  intends  the 
ban  to  reach,  for  example,  services  such  as 
legal,  real  estate,  consulting  and  advising, 
insurance,  medicine,  architecture,  or  financial 

135  Cong.  Rec.  He257  (daily  ed. 

November  21, 1989). 

The  interim  rule  at  §  2F.36.305(b) 
adopts  an  interpretation  of  the  phrase 
"profession  involving  a  fiduciary 
relationship"  that  is  intended  to  carry 
out  the  legislative  intent  to  give  these 
restrictions  a  broad  rather  than  narrow 
application. 

Noncareer  officers  and  employees 
who  are  subject  to  the  15  percent 
outside  earned  income  limitations  are 
also  prohibited  by  section  502  from 
receiving  compensation  for  serving  as 
an  officer  or  member  of  the  board  of  any 
association,  corporation  or  other  entity 
and  from  receiving  compensation  for 
teaching  without  the  prior  notification 
and  approval  of  the  designated  agency 
ethics  official.  The  interim  rule  at 
§  2636.306  makes  it  clear  that  the  former 
prohibition  applies  to  compensated 
service  with  nonprofit  as  well  as  for- 
profit  entities  and.  at  5  2636.307,  sets 
forth  procedures  by  which  covered 
noncareer  employees  may  seek  advance 
authorization  to  engage  in  teaching  for 
compensation. 

B.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  section  553(b)  of  title  5  of 
the  United  States  Code,  as  the  Director 
of  the  Office  of  Government  Ethics  I 
have  found  that  good  cause  exists  for 
waiving  the  general  requirements  of 
notice  of  proposed  rulemaking  and  30 
day  delayed  effective  ds':-  (except  for 
interim  rule  §  2636.205,  see  below). 
These  requirements  are  being  waived 
because  the  provisions  of  5  U.S  C  app. 
501  through  505  are  effective  January  1, 
1991.  Because  violation  of  the 
prohibitions  and  limitations  imposed  by 
sections  501  and  502  can  result  in  fines 
of  $10,000  or  the  amount  of  I 

compensation  received  for  the  i 

prohibited  conduct,  whichever  is 
greater,  there  is  a  need  for  an  interim 
regulation  effective  January  1, 1991. 
However,  the  reporting  provisions  of 
§  2636.205  will  not  become  effective 
until  May  15, 1991,  in  order  to  allow  time 
for  OMB  review  and  approval  of  the 
reporting  requirement  as  well  as  OMB 
and  GSA  review  and  approval  of  the 
future  implementing  standard  report 
form  that  will  actually  collect  the 
specified  information.  Any  comments 
received  in  response  to  this  interim  rule 
will  be  considered  in  formulating  a  final 
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rule.  Comments  are  due  February  19. 

1991. 

E.O.  12291,  Federal  Regulation 

As  Director  of  the  Office  of 
Government  Ethics.  I  have  determined 
that  this  is  not  a  major  rule  as  defined 
under  section  1(b)  of  Executive  Order 
12291. 

Regalatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  1  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  Federal  employees. 

Paperwork  Reduction  Act 

This  OGE  interim  rule  to  be  codified 
at  5  CFR  2636.205  contains  an 
information  collection  requirement 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  annual  public  reporting 
burden  for  this  collection  is  estimated  to 
be  200  hours,  based  on  an  estimated  400 
non-Federal  employee  (terminee)  filers 
per  year  with  an  average  response  time 
for  each  report  form  of  one  half  hour 
(see  also  the  discussion  of  the  future 
implementing  standard  report  form 
below].  As  required  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Government  Ethics  is  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  that  it  approve  this 
information  collection  requirement. 
Agencies,  organizations  or  individuals 
desiring  to  submit  comments  for 
consideration  by  OMB  on  this 
information  collection  requirement 
should  address  them  to  the  Office  of 
Information  and  Regulator^'  .Affairs. 
OMB.  room  3002.  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attenti.iii;  Mr.  Joseph  Lackey. 

In  addition,  the  future  implementing 
standard  report  form  referred  to  in 
§  2636.205  will  actually  collect  the 
information  from  some  private  citizens 
(former  agency  employees  who  file 
termination  reports  after  leaving 
Government  service,  see  estimate 
above),  as  well  as  primarily  from  current 
Federal  executive  branch  officials 
(incumbents  and  those  about  to  leave 
Government).  Thus.  OGE  will  also 
submit  the  proposed  standard  form 
(which  will  be  adopted  separately  from, 
and  subsequently  to,  this  rulemaking)  to 
the  Office  of  Management  and  Budget 
for  paperwork  reduction  review  and 
approval.  In  addition.  OGE  will  submit 
the  form  to  the  General  Services 
Administration  for  standard  form 
review  and  approvaL 


List  ofSubiectsinSCPRPartaBaS 

Conflict  of  interests,  Government 
employees.  Reporting  and  recordkeeping 
requirements. 

Approved:  January  10. 1991. 
Stephen  D.  PoUs, 
Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble  and  pursuant  to  its 
authority  under  the  Ethics  in 
Government  Act  of  1978.  as  amended  by 
the  Ethics  Reform  Act  of  1989.  and  under 
Executive  Order  12674.  as  modified  by 
E.0. 12731,  the  Office  of  Government 
Ethics  is  adding  a  new  part  2630  to  5 
CFR  to  read  as  follows: 

PART  2636— LUyilTATiOMS  ON 
OUTSIDE  EMPLOYIIENT  AMD 
PROHIBITION  OF  HONORARIA; 
CONFIDENTIAL  REPORTING  OF 
PAYMENTS  TO  CHARITIES  IN  LIEU  OF 
HONORARIA 

Subpart  A— General  Provisions 

Sec. 

2636.101  Purpose. 

2636.102  Definitions. 

2636.103  Advisory  opinions. 

2636.104  Civil,  disciplinary  end  other  action. 

Sut>part  B— The  Honorarium  Prohibition; 
Confidenttal  Reporting  of  Payments  to 
CharMes  In  Ueu  of  Honorarta 

2636201     General  Standard. 

2636.202    Relationship  to  other  laws  and 

regulations. 
26,'^6.203    Definitions, 

2636.204  Payments  to  charitable 
organizations  in  lieu  of  honoraria. 

2636.205  Reporting  payments  to  charitable 
organizations  in  lieu  of  honorana. 

Subpart  C — Outside  Earned  inconw 
Limitation  and  Employment  ertd  Affiliation 
Restrictions  AppHcaMe  to  Certain 
Noncareer  Employees 

2636.301     General  standards. 
263B-302    Relationship  to  other  laws  and 
regulations. 

2636.303  Definitions. 

2636.304  The  15  percent  limitaUon  on 
outside  earned  income. 

2636.305  CompensaUon  and  other 
restriction*  relating  to  professions 
involving  a  fiduciary  relationship, 

2636.306  Compensation  restriction 
applicable  to  se'vice  as  an  officer  or 
member  of  a  ttoard. 

2036.307  Requirement  for  advance 
authorization  to  engage  in  tearhing  for 
compensation. 

AuAority:  5  U.S.C.  appendix  102(a)(1)(A), 
appendix  JV  and  appendix  501-505:  E.O. 
12674.  54  FR  15159,  3  CFR  1969  Comp..  p.  215. 
as  modified  by  E.0. 12731.  55  FR  42547. 

Subpart  A — General  Provisions 

§  2636.101    Purpose. 

This  part  is  issued  under  authority 
contained  in  titles  D  and  VI  of  the  Ethics 


Reform  Act  of  198B  (Pub  L.  101-194.  as 
amended),  amending  the  Ethics  in 
Government  Act  of  1978,  and  contains 
regulations  that  implement  the 

following: 

(a)  The  prohibition  at  5  U.S.C.  app. 
501(b)  against  receipt  of  honoraria  and 
the  provisions  of  5  U  S.C.  app.  501(c) 
whereby  payments  may  be  made  to 
charitable  organizations  in  lieu  of 
honoraria; 

(b)  The  confidential  reporting 
requirement  at  5  U.S.C.  app.  102(a)(l)lA) 
applicable  to  payments  made  to 
charitable  organizations  in  fieu  of 
honorana;  and 

(c)  The  15  percent  outside  earned 
income  limitation  at  5  U.S.C.  app.  501(a) 
and  the  limitations  at  5  U.S.C.  app.  502 
on  outside  employment  and  affiliation 
applicable  to  certain  noncareer 
employees. 

§  2636.102    Definitions. 

The  definitions  Usted  below  are  of 
general  applicability  to  this  part 
Additional  definitions  of  narrower 
applicability  appeal  in  the  subparts  or 
sections  of  subparts  to  which  they 
apply.  For  purposes  of  this  part: 

(a)  Agency  ethics  official  refers  to  the 
designated  agency  ethics  official  and  to 
any  deputy  ethics  official  described  in 

§  2638.204  of  this  subchapter  to  whom 
authority  to  issue  advisory  opinions 
under  {  2636.103  of  this  part  or  to 
receive  and  review  reports  of  honoraria 
recipients  under  {  2636.204  of  this  part 
has  been  delegated  by  the  designated 
agency  ethics  official. 

(b)  Designated  agency  ethics  official 
refers  to  the  official  described  in 

§  2638.201  of  this  subchapter. 

(c)  Employee  means  any  officer  or 
employee  of  the  executive  branch,  other 
than  a  special  Government  employee  as 
defined  in  16  U.S.C.  202.  It  includes 
officers  but  not  enhsted  members  of  the 
uniformed  services  as  defined  in  5 
U.S.C.  2101(3).  It  does  not  mclude  the 
President  or  Vice  President. 

(d)  Executive  branch  includes  each 
executive  agency  as  defined  in  5  U.SC. 
105  and  any  other  entity  or 
administrative  unit  in  the  executive 
branch.  However,  it  does  not  include 
any  agency  that  is  defined  by  5  U.S.C. 
app.  109(11)  as  within  the  legislative 
branch. 

(e)  The  terms  he.  his.  and  him  include 
"she,"  ""hers"  and  "her." 

§  2636.103    Advisory  opinions. 

(a)  Request  (or  an  advisory  opinion. 
(1)  An  employee  may  request  an 
advisory  opinion  from  an  ajjency  ethics 
official  as  to  whether  specific  conduct 
which  has  not  yet  occurred  would 
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violate  any  provision  contained  in  this 
part. 

(2)  An  advisory  opinion  may  not  be 
obtained  for  the  purpose  of  establishing; 

(i)  Whether  a  particular  entity 
qualifies  as  a  charitable  organization  to 
which  an  honorarium  may  be  paid 
pursuant  to  S  2636.204  of  this  part:  or 

(ii)  Whether  a  noncareer  employee 
who  is  subject  to  the  restrictions  in 
subpart  C  of  this  part  may  receive 
compensation  for  teaching.  An  advisory 
opinion  issued  under  this  section  may 
not  be  substituted  for  the  advance 
written  approval  required  by  §  2636.307 
of  this  part. 

(3)  The  employee's  request  for  an 
advisory  opinion  shall  be  submitted  in 
writing,  shall  be  dated  and  signed,  and 
shall  include  all  information  reasonably 
available  to  the  employee  that  is 
relevant  to  the  inquiry.  Where,  in  the 
opinion  of  the  agency  ethics  official, 
complete  information  has  not  been 
provided,  that  official  may  request  the 
employee  to  furnish  additional 
information  necessary  to  issue  an 
opinion. 

(b)  Issuance  of  advisory  opinion.  As 
soon  as  practicable  after  receipt  of  all 
necessary  information,  the  agency  ethics 
official  shall  issue  a  written  opinion  as 
to  whether  the  conduct  in  issue  would 
violate  any  provision  contained  in  this 
part.  Where  conduct  which  would  not 
violate  this  part  would  violate  another 
statute  relating  to  conflicts  of  interest  or 
applicable  standards  of  conduct,  the 
advisory  opinion  shall  so  state  and  shall 
caution  the  employee  against  engaging 
in  the  conduct. 

(1)  For  the  purpose  of  issuing  an 
advisory  opinion,  the  agency  ethics 
official  may  request  additional 
information  from  agency  sources, 
including  the  requesting  employees 
supervisor,  and  may  rely  upon  the 
accuracy  of  information  furnished  by  the 
requester  or  any  agency  source  unless 
he  has  reason  to  believe  that  the 
information  is  fraudulent,  misleading  or 
otherwise  incorrect. 

(2)  A  copy  of  the  request  and  advisory 
opinion  shall  be  retained  for  a  period  of 
6  years. 

(c)  Good  faith  reliance  on  an  advisory 
opinion.  An  employee  who  engages  in 
conduct  in  good  faith  reliance  upon  an 
advisory  opinion  issued  to  him  under 
this  section  shall  not  be  subject  to  civil 
or  disciplinary  action  for  having  violated 
this  part.  Where  an  employee  engages  in 
conduct  in  good  faith  reliance  upon  an 
advisory  opinion  issued  by  an  ethics 
official  of  his  agency  to  another,  neither 
the  Office  of  Government  Ethics  nor  the 
employing  agency  shall  initiate  civil  or 
disciplinary  action  under  this  part  for 
conduct  that  is  indistinguishable  in  all 


material  aspects  from  the  conduct 
described  in  the  advisory  opinion 
However,  an  advisory  opinion  issued 
under  this  section  shall  not  insulate  the 
employee  from  other  civil  or  disciplinary 
action  if  his  conduct  violates  any  other 
laws,  rule,  regulation  or  lawful 
management  policy  or  directive.  Where 
an  employee  has  actual  knowledge  or 
reason  to  believe  that  the  opinion  is 
based  on  fraudulent,  misleading,  or 
otherwise  incorrect  information,  the 
employee's  reliance  on  the  opinion  will 
not  be  deemed  to  be  in  good  faith. 

(d)  Revision  of  an  ethics  opinion. 
Nothing  in  this  section  prohibits  an 
agency  ethics  official  from  revising  an 
ethics  opinion  on  a  prospective  basis 
where  he  determines  that  the  ethics 
opinion  previously  issued  is  incorrect, 
either  as  a  matter  of  law  or  because  it  is 
based  on  erroneous  information. 

S  2636. 1 04    Civil,  disciplinary  and  other 
action. 

(a)  Civil  action.  Except  when  the 
employee  engages  in  conduct  in  good 
faith  reliance  upon  an  advisory  opinion 
issued  under  §  2636.103  of  this  subpart, 
an  employee  who  accepts  an 
honorarium  or  engages  in  any  other 
conduct  in  violation  of  the  prohibitions, 
limitations  and  restrictions  contained  in 
this  part  may  be  subject  to  civil  action 
under  5  U.S.C.  app.  504(a)  and  a  civil 
penalty  of  not  more  than  $10,000  or  the 
amount  of  compensation  the  individual 
received  for  the  prohibited  conduct, 
whichever  is  greater.  Knowing  and 
willful  failure  to  file  the  report  required 
by  S  2636.205  of  this  part  or  falsification 
of  information  thereon  may  subject  an 
employee  to  a  civil  penalty  of  not  more 
than  $10,000  under  5  U.S.C.  app.  104(a). 

(b)  Disciplinary  and  corrective  action. 
An  agency  may  initiate  disciplinary  or 
corrective  action  against  an  employee 
who  violates  any  provision  of  this  part, 
which  may  be  in  addition  to  any  civil 
penalty  prescribed  by  law.  When  an 
employee  engages  in  conduct  in  good 
faith  reliance  upon  an  advisory  opinion 
issued  under  S  2636.103  of  this  subpart, 
an  agency  may  not  initiate  disciplinary 
or  corrective  action  for  violation  of  this 
part.  Disciplinary  action  includes 
reprimand,  suspension,  demotion  and 
removal.  Corrective  action  includes  any 
action  necessary  to  remedy  a  past 
violation  or  prevent  a  continuing 
violation  of  this  part,  including  but  not 
limited  to  restitution  or  termination  of 
an  activity.  It  is  the  responsibility  of  the 
employing  agency  to  initiate  disciplinary 
or  corrective  action  in  appropriate 
cases.  However,  the  Director  of  the 
Office  of  Government  Ethics  may  order 
corrective  action  or  recommend 
disciplinary  action  under  the  procedures 


at  part  2638  of  this  subchapter.  The 
imposition  of  disciplinary  action  is  at 
the  discretion  of  the  employing  agency, 

(c)  Late  Filing  Fee.  An  employee  may 
be  assessed  a  late  filing  fee  of  $200 
under  5  U.S.C.  app.  104(d)  for  any  report 
of  payments  to  charitable  organizations 
in  lieu  of  honoraria  required  by 

§  2636.205  of  this  part  that  is  filed  more 
than  30  days  after  the  date  the  report  is 
due. 

(d)  Criminal  penalties.  An  employee 
who  knowingly  and  willfully  falsifies 
information  on  a  report  of  payments  to 
charitable  organizations  in  lieu  of 
honoraria  required  by  §  2636.205  of  this 
part  may  be  subject  to  criminal 
prosecution  and  sentencing  under  18 
U.S.C.  1001  and  3571. 

Subpart  B— The  Honorarium 
Prohibition;  Confidential  Reporting  of 
Payments  to  Charities  in  Lieu  of 
Honoraria 

§  2636.201    General  standard. 

An  individual  may  not  receive  any 
honorarium  while  that  individual  is  an 
employee. 

§  2636.202    Relationship  to  other  laws  and 
regulations. 

The  honorarium  prohibition  described 
in  this  subpart  is  in  addition  to  any 
restriction  on  appearances,  speaking  or 
writing  or  the  receipt  of  compensation 
therefor  to  which  an  employee  is  subject 
under  applicable  standards  of  conduct 
or  by  reason  of  any  statute  or  regulation 
relating  to  conflicts  of  interests.  Even 
though  compensation  ior  an  activity  is 
not  prohibited  by  this  subpart,  an 
employee  should  accept  compensation, 
including  travel  expenses,  or  engage  in 
the  activity  for  which  compensation  is 
offered,  only  after  determining  that  it  is 
not  prohibited  by  the  following: 

(a)  An  employee  is  prohibited  by 
criminal  statute  and  by  the  standards  of 
conduct  at  part  735  of  this  title  and 
agency  implementing  regulations  from 
accepting  compensation  for  an 
appearance  or  speech  made  or  an  article 
written  in  his  official  capacity  or  as  part 
of  his  official  duties.  Unless  specifically 
authorized  by  a  statute,  such  as  5  U.S.C. 
4111.  5  U.S.C.  7342.  or  31  U.S.C.  1353, 
this  prohibition  applies  to  the 
acceptance  of  travel  expenses  paid 
other  than  by  the  United  States 
Government. 

(b)  An  employee  is  prohibited  by  the 
standards  of  conduct  from  receiving 
compensation,  including  travel 
expenses,  for  speaking  or  writing  on 
subject  matter  that  focuses  specifically 
on  his  official  duties  or  on  the 
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responsibilities,  policies  and  programs 
of  his  employing  agency. 

(c)  As  described  in  subpart  C  of  this 
part,  certain  noncareer  employees  are 
subject  to  limitations  on  their  receipt  of 
outside  earned  income  and  may  not 
engage  in  compensated  teaching 
activities  without  advance  approval 
under  S  2636.307  of  that  subpart. 

§2638.203    Deftnltlons. 

For  purposes  of  this  subpart: 
(a)  Honorarium  means  a  payment  of 
money  or  anything  of  value  for  an 
appearance,  speech  or  article.  The  term 
does  not  include: 

(1)  Items  that  may  be  accepted  under 
applicable  standards  of  conduct  gift 
regulations  if  they  were  offered  by  a 
prohibited  source; 

(2)  Meals  or  other  incidents  of 
attendance,  such  as  waiver  of 
attendance  fees  or  course  materials 
furnished  as  part  of  the  event  at  which 
an  appearance  or  speech  is  made; 

(3)  Copies  of  publication  containing 
articles,  reprints  of  articles,  tapes  of 
appearances  or  speeches,  and  similar 
items  that  provide  a  record  of  the 
appearance,  speech  or  article; 

(4)  Actual  and  necessary  travel 
expenses  for  the  employee  and  one 
relative  incurred  in  connection  with  an 
appearance  or  speech  or  the  writing  or 
publication  of  an  article.  Such  travel 
expenses,  when  paid,  reimbursed  or 
provided  in  kind  by  another,  shall  not  be 
counted  as  part  of  an  honorarium. 
Where  such  expenses  are  not  paid  or 
reimbursed,  the  amount  of  an 
honorarium  shall  be  determined  by 
subtracting  the  actual  and  necessary 
travel  expenses  incurred  in  connection 
with  the  appearance  or  speech  or  the 
writing  or  publication  of  the  article; 

(5)  Actual  expenses  in  the  nature  of 
typing,  editing  and  reproduction  costs 
incurred  in  connection  with  the  making 
of  an  ap])earance  or  speech  or  the 
writing  or  publication  of  an  article, 
when  paid  or  reimbursed  by  another; 

(6)  Compensation  for  goods  or 
services  other  than  appearing,  speaking 
or  writing,  even  though  making  an 
appearance  or  speech  or  writing  an 
article  may  be  an  incidental  task 
associated  with  provision  of  the  goods 
or  services; 

(7)  Salary,  wages  and  other 
compensation  pursuant  to  an  employer's 
usual  employee  compensation  plan 
when  paid  by  the  employer  for  services 
on  a  continuing  basis  tliat  involve 
appearing,  speaking  or  writing.  For  these 
purposes,  the  term  "employment"  refers 
to  services  rendered  in  the  context  of  an 
employer-employee  relationship.  It  does 
not  include  any  arrangement  entered 
into  by  the  employee  or  another  as  an 


independent  contractor  or  with  an  agent, 
speakers  bureau  or  similar  entity  that 
facilitates  appearances  or  speaking  or 
writing  opportunities; 

(8)  Compensation  for  teaching  a 
course  involving  mtdtiple  presentations 
by  the  employee  offered  as  part  of  a 
program  of  education  or  training 
sponsored  and  funded  by  the  Federal 
government  or  by  a  state  or  local 
government; 

(9)  Compensation  for  teaching  a 
course  involving  multiple  presentations 
by  the  employee  offered  as  part  of  the 
regularly  established  curriculum  of  an 
institution  of  higher  education  as 
defined  at  20  U.S.C.  1141(a)-, 

(10)  An  award  for  artistic,  literary  or 
oratorical  achievement  made  on  a 
competitive  basis  under  established 
criteria; 

(11)  Witness  fees  credited  under  5 
U.S.C.  5515  against  compensation 
payable  by  the  United  States:  or 

(12)  Compensation  received  for  any 
appearance  or  speech  made  or  article 
accepted  for  publication  prior  to  January 
1, 1991,  or  for  any  appearance  or  speech 
made  or  article  written  in  satisfaction  of 
the  employee's  obligation  under  a 
contract  entered  into  prior  to  January  1. 
1991. 

Example  1.  An  eraploj-ee  of  the  Department 
of  Agriculture  has  entered  into  a  contract  to 
develop  a  complex  software  package  for  a 
private  company.  The  contract,  which  is  for  a 
single  fee  for  all  work  to  be  pTO^ndpd  under 
the  contract,  requires  the  employee  to 
provide  2  hours  of  oral  instruction  on  use  of 
the  program.  He  may  accept  the  entire  fee  for 
performance  under  the  contract.  No  part  of 
the  fee  is  an  honorarium  since  the  2  hours  of 
instruction  is  only  incidental  to  his 
development  and  delivery  of  the  software 
package.  He  could  not.  however,  receive  a  fee 
specificaliy  for  2  hours  of  oral  instruction  on 
the  use  of  a  program  he  had  earlier  provided 
under  a  contract  that  required  only  his 
development  of  a  program. 

Example  2.  A  management  trainee 
employed  by  the  Bureau  of  Indian  Affairs  is 
employed  two  nights  a  week  as  a  reporter  on 
a  local  newspaper.  He  may  receive  a  salary 
for  iris  continuing  employment  even  though  it 
is  in  a  profession  characterired  by  the  writing 
of  articles.  He  may  not.  however,  accept 
compensation  for  newspaper  or  magazine 
articles  written  on  a  freelance  basis  or 
pursuant  to  a  contract  to  funush  5  articles 
over  a  one  year  period. 

Example  3.  An  economist  employed  by  the 
Department  of  the  Treasury  has  entered  into 
an  agreement  with  a  speakers  bureau  to 
deliver  ten  ■fter-dinner  speecliet  to  b* 
arranged  by  the  speakers  bureau  over  ■  6 
month  period.  The  employee  may  not  receive 
the  contract  fee  of  $10.00a 

Example  4.  An  attorney  employed  by  the 
Department  of  the  Air  Force  may  not  accept 
compensation  for  teaching  a  two-day  seminar 
on  Federal  procurement  law  presented  by  a 
publishing  company  under  the  sponsorship  of 


an  accredited  law  school.  He  may.  however, 
accept  compensation  for  teaching 
procurement  law  as  part  of  the  Uw  nchools 
regular  curriculum  of  courses. 

Example  5.  An  air  trafTic  controller 
employed  by  the  Federal  Aviation 
Administration  has  entered  into  a  contract 
with  a  magaime  pubhsber  to  write  an  article 
on  abeep  ranching  m  New  Zealand.  In 
addition  to  a  fee  »f  $500  for  the  article,  the 
contract  provides  that  tbe  publisher  will 
provide  expenses  for  the  employee  to  travel 
to  New  Zealand  to  conduct  research  on  sheep 
ranching-  The  employee  may  accept  the 
travel  expenses,  bat  not  the  $500  fee.  In  lieo 
of  the  $500  fee,  he  could  not  accept  expenses 
to  travel  to  and  stay  for  a  weekend  in 
Sydney.  Australia  after  the  completion  of  his 
research. 

Example  S.  An  employee  of  the  National 
Transportation  Safety  Board  may  accept  the 
Pulitzer  prire  for  a  series  of  articles  she  has 
written  on  white  collar  crime. 

(b)  Appearance  means  attendance  at 
a  public  or  private  conference, 
convention,  meeting,  hearing,  event  or 
other  gathering  and  the  incidental 
conversation  or  remarks  made  at  that 
time.  Unless  the  opportunit\'  was 
extended  to  the  employee  wholly  or  in 
part  because  of  his  official  position,  the 
term  does  not  include  performances 
using  an  artistic,  athletic  or  other  such 
skill  or  talent  or  primarily  for  the 
purpose  of  demonstration  or  display. 

Example  1.  Because  the  fee  is  for  an 
"appearance",  an  employee  of  the  Securities 
and  Exchange  Commission  who  was 
responsible  for  a  major  securities  fraud 
investigation  may  not  accept  a  fee  for 
standing  in  ti>e  reception  line  at  the  premier 
of  a  movie  entitled    Junk  Bond  Scandal." 

Example  2.  A  staff  member  of  the  National 
Security  Council  does  not  make  an 
"appeaxance"  by  playmg  the  piano  and 
singing  at  a  wedding  reception  and  may 
accept  a  fee  for  his  performanoe. 

Exam.ple  3.  An  employee  of  the  Forest 
Service  does  not  make  an   appearance"  by 
modeling  in  a  fashion  show  and  may  accept  a 
modeling  fee. 

(c)  Speech  means  an  address,  oration. 
or  other  form  of  oral  presentation, 
whether  made  in  person,  recorded  or 
broadcast  Unless  the  opportunity  was 
extended  to  the  employee  wholly  or  in 
part  because  of  his  official  position,  the 
term  does  not  include  the  recitation  of 
scripted  material,  as  for  a  live  or 
recorded  theatrical  production,  or  any 
oral  presentation  that  is  an  incident  of 
any  periormance  that  is  excluded  from 
the  definition  of  an  appearance  in 
paragraph  (b)  of  this  section.  It  does  not 
include  the  conduct  of  worship  services 
or  religious  ceremonies. 

Example  I.  An  attorney  employed  by  the 
Department  of  justice  may  not  receive  a  $50 
honorarium  for  hex  informal  talk  to  a  local 
gardening  club  on  how  to  design  and  grow  a 
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Victorian  ros«  garden.  Her  talk,  though 
informal,  if  a  "speech." 

Example  2.  A  nutritionist  employed  by  the 
National  Institutes  of  Health  who  is  a  stand 
up  comedian  by  avocation  may  accept  a  fee 
for  performing  a  comedy  routine  at  a  dinner 
theater.  His  oral  remarks  do  not  constitute  a 
speech  because  they  are  an  incident  of  his 
performance  using  his  talent  as  a  comedian 
He  could  not,  however,  accept  compensation 
for  a  speech  simply  because  he  tells  an 
introductory  joke  or  otherwise  amuses  his 
audience. 

Example  3.  A  statistician  employed  by  the 
UepartmenI  of  Labor  who  is  a  lay  minister 
may  accept  a  gratuitous  payment  of  $50  for 
performing  a  funeral  service  since  it  involves 
his  conduct  oft  religious  ceremony. 
However,  he  may  not  accept  a  payment  for  a 
talk  on  theology  given  to  other  ministers,  for 
offering  a  prayer  at  the  opening  of  a 
convention  or  for  delivering  a  sermon  during 
a  worship  service  conducted  by  another 
minister.  He  could  accept  payment  for  his 
own  conduct  of  worship  services. 

Example  4.  A  price  analyst  employed  by 
the  Defense  Fuel  Supply  Agency  may  accept 
a  fee  of  $100  for  writing  a  speech  to  be 
delivered  by  another.  The  term  "speech" 
includes  only  oral  presentations  and  does  not 
include  wnting  a  speech  to  be  delivered  by 
someone  other  than  the  employee.  Moreover, 
the  text  of  a  speech  is  not  an  article. 

Example  5.  The  stage  portrayal  of  Hamlet 
by  an  employee  of  the  Department  of  State 
does  not  involve  the  making  of  a  "speech." 
He  may  be  paid  for  his  role  In  the 
Shakespearean  production. 

(d)  Article  means  a  writing,  other  than 
a  book  or  a  chapter  of  a  book,  which  has 
been  or  is  intended  to  be  published  or 
republished  in  a  journal,  newspaper, 
magazine  or  similar  collection  of 
writings.  The  term  does  not  include 
works  of  fiction,  poetry,  lyrics,  or  script. 

Example  I  An  employee  of  the  Office  of 
Personnel  Management  who  has  reviewed  a 
new  book  about  the  New  York  Yankees  may 
not  accept  a  $50  honorarium  from  the 
publisher  of  a  sports  magazine.  The  book 
review  is  an  "article  " 

Example  2.  TTie  lyrics  and  music  for  a 
college  song  written  by  two  Department  of 
the  Navy  attorneys  does  not  constitute  an 
"article."  The  attorneys  could  each  accept  a 
gratuitous  payment  of  $50  if  the  song  were 
selected  by  their  alma  mater  for  publication 
in  its  compendium  of  college  songs. 

Example  3.  An  engineer  employed  by  the 
National  Aeronautics  and  Space 
Administration  has  entered  into  a  contract 
with  an  association  of  electrical  component 
manufacturers  to  proofread  and  edit  articles 
submitted  by  members  of  the  association  for 
publication  in  its  monthly  newsletter  The 
employee  may  accept  the  contract  fee  since 
the  compensation  is  not  for  ihe  writing  of 
articles. 

Example  4.  An  accountant  employed  by  the 
Federal  Deposit  Insurance  Corporation  may 
accept  compensation  for  writing  a  chapter  of 
a  textbook  on  corporate  accounting.  A 
chapter  of  a  book  is  not  an  "article." 

(e)  Receive  means  that  there  is  actual 
or  constructive  receipt  of  the 


honorarium  by  the  employee  so  that  the 
employee  has  a  right  to  exercise 
dominion  and  control  over  the 
honorarium  and  direct  its  subsequent 
use.  For  purposes  of  this  subpart,  an 
honorarium  is  received  while  an 
employee  if  it  is  for  an  appearance  or 
speech  made  or  any  article  submitted 
for  publication  by  that  individual  while 
he  was  an  employee.  Except  when  it  is 
paid  to  a  charitable  organization  in 
accordance  with  §  2636.204  of  this 
subpart,  an  honorarium  is  received  by 
en  employee: 

(1)  If  it  is  paid  to  another  person  on 
the  basis  of  designation, 
recommendation  or  other  specification 
by  the  employee;  or 

(2)  If.  with  the  employee's  knowledge 
and  acquiescence,  it  is  paid  to  his 
parent,  sibling,  spouse,  child  or 
dependent  relative. 

Example  1.  At  the  suggestion  of  the  Army 
officer  who  authored  an  article  selected  for 
publication  in  a  popular  magazine,  the 
publisher  paid  the  amount  of  its  usual 
honorarium  to  the  officer's  husband.  The 
officer  has  "received"  an  honorarium. 

Example  2.  An  employee  of  the  Department 
of  Housing  and  Urban  Development  has  been 
offered  a  $500  honorarium  for  a  speech  to  be 
given  during  the  week  before  his  scheduled 
date  of  retirement  from  Federal  service.  Since 
it  is  for  a  speech  to  be  made  while  he  is  an 
employee,  he  will  have  "received"  the  offered 
honorarium  while  an  employee  even  though 
actual  payment  may  not  occur  until  after  his 
retirement. 

(f)  Charitable  organization  means  an 
organization  which  is  qualified  with 
respect  to  deductible  charitable 
contributions  under  26  U.S.C.  170(c) 
because  it  is  organized  or  operated 
exclusively  for  religious,  charitable, 
scientific,  literary,  educational  or 
another  specified  purpose.  It  includes, 
but  is  not  limited  to.  an  organization 
exempt  from  Federal  taxation  under  the 
authority  of  26  U.S.C.  501(c)(3). 

(g)  Travel  expenses  means  the  actual 
and  necessary  cost  of  transportation, 
lodging  and  meals  incurred  while  away 
from  the  employee's  residence  or 
principal  place  of  employment  in 
connection  with  an  appearance,  speech 
or  article.  Where  the  lodgings  and  meals 
portion  of  travel  expenses  are  paid  or 
reimbursed  by  another  in  the  form  of  a 
per  diem  or  subsistence  expense 
allowance,  that  allowance  shall  be 
treated  as  actual  and  necessary  travel 
expenses  if  the  allowance  is  no  more 
than  that  customarily  paid  by  the  payor 
to  its  own  officers  or  employees, 
provided  the  employee  in  fact  incurs 
costs  for  commercial  meals  and  lodgings 
on  each  day  for  which  the  allowance  is 
received. 


§  2636.204    Paymtnt  to  charitable 
organizations  In  lieu  of  honoraria. 

(a)  Effect  of  payment  to  a  charitable 
organization.  An  honorarium  which,  but 
for  this  subpart,  could  be  paid  to  an 
employee  but  is  paid  instead  on  behalf 
of  the  employee  to  a  charitable 
organization  is  deemed  not  to  be 
received  by  the  employee.  An  employee 
may  suggest  that  an  honorarium  that  he 
is  prohibited  from  receiving  solely  by 
application  of  this  subpart  be  paid  in  his 
name  to  a  charitable  organization.  An 
honorarium  received  and  later  donated 
to  a  charitable  organization  by  the 
employee  does  not  qualify  as  a  payment 
to  a  charitable  organization  in  lieu  of  an 
honorarium  made  in  accordance  with 
this  section. 

Note:  An  employee  on  whose  behalf  a 
payment  in  lieu  of  an  honorarium  has  been 
made  to  a  charitable  organization  may  not 
take  a  tax  deduction  on  account  of  the 
payment  under  any  provision  of  the  Internal 
Revenue  Code  or  under  any  tax  law  of  a 
State  or  political  subdivision  thereof. 

(b)  Nonqualifying  payments  to 
charitable  organizations.  No  payment 
may  be  made  to  a  charitable 
organization  pursuant  to  this  section: 

(1)  If  the  employee  would  be 
prohibited  from  receiving  and  retaining 
the  honorarium  by  any  conflict  of 
interest  statute  or  regulation  or 
applicable  standards  of  conduct  other 
than  this  subpart.  Honoraria  that  the 
employee  is  prohibited  from  receiving 
and  retaining  would  include,  for 
example,  any  honorarium  that  is  for: 

(i)  An  appearance  or  speech  made  or 
article  written  by  the  employee  in  an 
official  capacity  or  as  part  of  his  official 
duties;  or 

(ii)  A  speech  or  article,  the  subject 
matter  of  which  focuses  specifically  on 
agency  responsibilities,  policies  or 
programs. 

(2)  In  an  amount  in  excess  of  $2,000 
per  appearance,  speech,  or  article;  or 

(3)  If  the  employee,  the  employee's 
parent,  sibling,  spouse,  child,  or 
dependent  relative  derives  any  direct 
financial  benefit  from  the  charitable 
organization  that  is  separate  from  and 
beyond  any  general  benefit  conferred  by 
the  organization's  activities. 

Example  1.  An  Assistant  U.S.  Attorney 
who  has  successfully  prosecuted  an 
espionage  case  may  not  suggest  that  an 
honorarium  offered  for  his  speech  about  the 
prosecution  be  given  to  his  law  school. 
Because  the  topic  of  the  speech  relates  1o  his 
official  duties,  he  is  prohibited  from  accepting 
any  compensation  by  applicable  standards  of 
conduct.  He  could,  however,  suggest  that  an 
honorarium  offered  for  his  speech  on  training 
sheepdogs,  be  paid  to  his  school. 

Example  2.  A  personnel  specialist 
employed  by  the  Department  of  Labor  whose 
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spouse  is  employed  by  the  Red  Cross  may  not 
suggest  that  an  lionorarium  for  his  speech 
about  his  vacation  spent  bicycling  through 
China  be  donated  in  his  name  to  the  Red 
Cross. 

Example  3.  A  claims  examiner  employed 
by  the  Department  of  Veterans  Affairs  whose 
mother  suffers  from  Parkinsons  Disease  may 
suggest  that  an  honorarium  for  her  article  on 
historic  preservation  be  donated  to  a 
charitable  organization  thai  funds  research 
seeking  a  cure  for  Parkinson's  Disease.  She 
may  not  suggest,  however,  that  it  be  donated 
to  a  charitable  organization  that  provides  her 
mother  with  in-home  nursing  services. 

§  2636.205    Reporting  payments  to 
charitable  organizations  in  lieu  of 
honoraria. 

(a)  Who  must  file.  A  current  or  former 
employee,  other  than  a  new  entrant, 
who  is  required  to  file  a  financial 
disclosure  report,  either  on  a 
confidential  or  public  basis,  shall  at  the 
same  time  file  a  confidential  report  of 
payments  to  charitable  organizations  in 
lieu  of  honoraria  if; 

(1)  Payments  in  lieu  of  honoraria 
aggregating  more  than  $200  were  made 
on  his  behalf  by  any  one  source  to  one 
or  more  charitable  organizations  during 
the  reporting  period  covered  by  the 
financial  disclosure  statement;  or 

(2)  In  the  case  of  an  individual  filing  a 
termination  report,  there  is  an 
understanding  between  the  reporting 
individual  and  any  other  person  that 
payments  in  lieu  of  honoraria  will  be 
made  on  his  behalf  for  an  appearance  or 
speech  made  or  article  submitted  for 
publication  while  the  individual  was  a 
Government  employee  which,  together 
with  any  payments  in  lieu  of  honoraria 
made  by  that  source  during  the  reporting 
period,  will  aggregate  more  than  $200. 
This  reporting  requirement  is  in  addition 
to  any  other  requirement  to  disclose  on 

a  public  or  confidential  financial 
disclosure  report  the  source,  date  and 
amount  of  an  honorarium  paid  to  a 
charitable  organization  on  the 
employee's  behalf.  It  does  not  apply  to 
any  payment  in  lieu  of  an  honorarium 
made  to  a  charitable  organization  on 
behalf  of  the  current  or  former 
employee's  spouse  or  dependent  child. 

(b)  Where  and  when  to  file.  The 
report  required  by  this  section  shall  be 
filed  with  the  agency  ethics  official  by 
the  date  the  current  or  former  employee 
is  required  to  file  a  confidential  or 
public  financial  disclosure  report.  Any 
grant  of  an  extension  to  file  a  financial 
disclosure  report  shall  automatically 
extend  the  date  for  filing  the  report  of 
payments  to  charitable  organizations  in 
lieu  of  honoraria  and  the  agency  ethics 
official  may,  for  good  cause  shown  by 
the  employee,  grant  a  separate 
extension  of  the  date  for  filing  the  report 


required  by  this  section.  The  total  of  all 
extensions  for  filing  the  report  required 
by  this  section  shall  not  exceed  90  days. 

(c)  Reporting  period.  The  report  of 
payments  to  charitable  organizations  in 
lieu  of  honoraria  shall  cover  the  same 
period  that  applies  to  the  confidential  or 
public  financial  disclosure  report  the 
individual  is  required  to  file.  For 
employees  filing  annual  financial 
disclosure  reports,  the  reporting  period 
is  the  preceding  calendar  year  or.  if  the 
employee  commenced  Government 
service  during  that  year,  the  portion  of 
the  preceding  calendar  year  beginning 
with  the  date  the  employee  entered  on 
duty.  For  those  filing  termination 
reports,  the  reporting  period  is  the 
portion  of  the  calendar  year  in  which  he 
terminated  Government  service  up  to 
the  d£te  of  termination  and.  if  he  has  not 
yet  filed  an  annual  financial  disclosure 
report  covering  that  period,  the 
preceding  calendar  year  or  other  period 
required  for  the  annual  report. 

(d)  What  to  report.  Each  report  shall 
be  filed  on  the  standard  form  prescribed 
by  the  Office  of  Government  Ethics  and 
made  available  through  the  General 
Services  Administration.  Each  report 
filed  shall  include  the  following 
information  for  each  payment  to  a 
charitable  organization  in  lieu  of  an 
honorarium,  regardless  of  amount,  made 
on  the  employee's  behalf  by  any  source 
from  whom  such  payments  made  during 
the  reporting  period  aggregate  more  than 
$200: 

(1)  The  date  of  the  payment  (if 
payment  has  been  made); 

(2)  The  date  of  the  appearance  or 
speech  for  which  the  honorarium  was 
paid  or.  where  the  honorarium  is  for  an 
article,  the  date  the  article  was 
submitted  by  the  employee  for 
publication; 

(3)  The  name  of  the  person  or  entity 
making  the  payment  to  the  charitable 
organization: 

(4)  The  name  and  the  tax  status  of 
charitable  purpose  of  the  recipient; 

(5)  The  subject  matter  of  the  speech  or 
article  or,  where  the  honorarium  is  for 
an  appearance,  the  reason  for  the 
appearance;  and 

(6)  The  amount  of  the  payment: 

An  individual  filing  a  termination  report 
who  is  reporting  with  respect  to 
payments  which  have  not  yet  been 
made  should  write  "Not  Applicable"  in 
the  space  provided  for  the  date  of 
payment  and  should  provide  the 
remainder  of  the  information  required 
on  the  basis  of  his  best  knowledge  and 
belief  as  to  payments  which  he 
understands  will  be  made  to  charitable 
organizations  on  his  behalf. 


(e)  Effect  of  signing  the  form.  By 
signing  the  form  the  employee  certifies 
that  the  information  he  has  reported  is 
true,  complete  and  correct  to  the  best  of 
his  knowledge  and  that  neither  he  nor 
his  parent,  sibling,  spouse,  child  or 
dependent  relative  receives  from  the 
recipient  charitable  organization  a 
benefit  that  is  separate  and  distinct  from 
any  general  benefit  conferred  by  the 
organization's  activities. 

(f)  Review  of  reports.  Within  60  days 
after  receipt,  the  agency  ethics  official 
shall  review  each  report  of  payments  to 
charitable  organizations  in  lieu  of 
honoraria  to  determine  that  the 
reporting  requirements  of  this  section 
have  been  met  and  that  each  payment 
reported  meets  the  standards  at 

§  2636.204  of  this  subpart. 

(1)  The  agency  ethics  official  need  not 
audit  the  report  to  ascertain  whether  the 
disclosures  are  correct:  disclosures  are 
to  be  taken  at  face  value  unless  there  is 
a  patent  omission  or  ambiguity  or  the 
official  has  independent  knowledge  of 
matters  outside  the  report. 

(2)  If  the  agency  ethics  official 
determines  that  the  report  is  complete 
and  that  each  payment  is  proper,  he 
shall  sign  and  date  the  report. 

(3)  If  the  agency  ethics  official 
determines  that  the  fonn  is  not 
complete,  he  shall  request  that  the 
employee  complete  the  form  by  a 
specific  date  and  annotate  each  addition 
or  change  with  the  employee's  signature 
and  the  date  the  annotation  was  made. 
The  60  day  period  for  review  shall  run 
from  the  date  the  completed  form  is 
filed. 

(4)  If  the  agency  ethics  official 
determines  that  additional  information 
is  needed  to  determine  whether  a 
payment  to  a  charitable  organization 
meets  the  standards  at  §  2636.204  of  this 
subpart,  he  shall  request  that  the 
employee  furnish  such  information  by  a 
specific  date  and  shall  date  and  append 
to  the  report  any  information  obtained 
in  writing  or  annotate  the  report  to 
reflect  any  in!"ormation  obtained  other 
than  in  writing  and  the  date  it  was 
furnished.  The  60  day  period  for  review 
shall  njn  from  the  date  the  additional 
information  is  furnished. 

(5)  If  the  agency  ethics  official 
determines  that  the  employee  has  failed 
to  file  a  report  or  a  complete  report  or 
has  received  an  honorarium  in  violation 
of  §  2636.201  of  this  subpart  because  a 
reported  payment  does  not  meet  the 
standards  at  §  2636.204  of  this  subpart, 
he  shall  give  the  individual  written 
notice  of  the  deficiency  and  10  days  in 
which  to  submit  a  written  response  and. 
iherafter.  shall  refer  the  case  for 
appropriate  action  as  described  in 
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S  2636.104  of  this  ai^ipBrt  and  annotate 
the  report  to  reflect  thai  referral. 

(g)  Fiimg  of  reports  with  the  Office  of 
Goveniment  Ethttx.  Qq  Auf;ust  IS  of 
eadb  year,  the  designated  agency  etkica 
official  AaM  forward  to  the  Office  of 
Govemnent  £thica  all  reports  reviewed 
within  his  a^EBcy  duriog  the  preceding 
one~7ear  pehod. 

(hj  Review  of  reports  by  the  Offic  of 
Government  Ethtcx.  WilhiB  00  day-  after 
receiving  the  reparta  forwarded  under 
paragraph  (f)  of  this  section,  reports  cf 
ptrymentB  to  cduntafok  organiziitiaas  in 
lieu  of  honoraria  filed  by  indrviduals 
whose  public  financial  diaclosare 
reports  Are  reqsired  to  be  filed  with  the 
Director  of  the  Office  of  Govemraent 
shall  be  reviewed  and  signed  by  the 
Directoi 

(i)  Retention  of  reports.  Reports  of 
pmrsamls  te  charitable  organizatioiu  in 
liea  of  hoaoraha  abail  be  retained  by  the 
Gl&oe  ef  GeverBflOflDt  Ethics  for  a  penod 
of  6  yean.  Unleaa  needed  in  an  ongoing 
investigatMa.  the  reverts  shall  be 
destroyed  after*  years. 

(j)  Confidentiality  of  reports.  Raports 
of  piqnnenlB  to  charitable  organization 
in  UaH  of  hoBoraria  fiied  pursuant  to  this 
section  are  not  available  to  memben  of 
the  public  and  are  to  be  treated  with  the 
confidentiality  afforded  oon£dential 
financial  diaclosare  reports. 

Subpart  C— Outskte  Earned  Incoma 
Umitatlan  and  Enptoymant  and 
AflHation  BasMcHooa  ikppiicabia  to 
CartalB  Monciraar  Ewployaei 


S2«36.S»1 

A  covered  aoncareer  employee  ahall 
not: 

(a)  Receive  outside  earned  income  in 
excess  of  the  IS  percent  limitation 
described  in  S  ZB38.304  of  this  subpart: 

(b)  Receive  compensation  or  allow  the 
use  of  his  name  in  violation  of  the 
restrictions  relating  to  professions 
involving  a  fiduciary  relationship 
described  in  5  2836.305  of  this  subpart 

(c)  Receive  compensation  for  serving 
as  an  officer  or  board  member  in 
violation  of  the  restriction  described  in 
5  2638.306  of  this  subpart;  or 

(d^  Receive  compensation  for  teaching 
without  having  first  obtained  advance 
authorization  as  required  by  S  2838.307 
of  Ais  subpart. 

9 


The  limitatioRS  and  restrictions 
contained  in  this  section  are  in  addition 
to  any  hmitatians  and  restrictions 
imposed  upon  an  emploj^ee  by 
applicable  atandarde  of  conduct  or  by 
reason  of  aay  1ata<e  or  regulation 
relating  to  conflicts  af  interest.  Even 


though  conduct  or  the  receipt  of 
oompensatioD  is  not  prohibited  by  this 
subpart,  an  employee  should  accept 
compensation  or  enga^  in  the  activity 
far  which  compensation  is  offered  only 
after  detennming  that  it  is  otherwise 
permissible,  la  particular,  a  covered 
noncareer  employee  should  accept 
compensation  oniy  after  detennining 
that  its  receipt  does  not  violate  the 
following  prohibitions; 

(a)  A  covered  noncareer  employee 
who  is  a  Presidential  appomtee  to  a  full- 
tiaie  noncareer  position  is  prohibited  by 
section  102  of  Executive  Order  12674,  as 
amended,  from  receivmg  any  outside 
earned  income  for  outside  employment 
or  any  other  activity  performed  during 
that  Presidential  appointment. 

(b)  An  indiwidual  w  prohibited  from 
receiving  any  honorarium  while  he  is  an 
employee.  The  honoraria  prohibition, 
described  in  subpart  B  of  this  part, 
applies  to  any  compensatian  for  an 
appearance  or  speech  made  or  article 
submitted  for  publication  while  the 
individual  is  an  employee. 

§  Mae  JOS    OaflnMons. 

For  purposes  of  this  section: 
(a)  Covered  noncareer  employee 
means  an  employee,  other  than  a  special 
Government  employee  as  defined  in  18 
U.S.C.  202,  vvhose  rate  of  basic  pay  is 
eqnal  to  or  greater  than  the  annual  rate 
of  basic  pay  in  effect  for  GS-18,  step  1  of 
the  General  Schedule  under  5  U.S.C. 
5332  and  who  is: 

(1)  Appointed  by  the  President  to  a 
position  described  in  the  Executive 
Schedule,  5  U.S£;.  5312  through  5317,  or 
to  a  positiaD  that  by  statute  or  as  a 
matter  of  practice,  is  filled  by 
Presidential  appointment,  other  than: 

(i)  A  position  within  the  uniformed 
services;  or 

(ii)  A  position  within  the  foreign 
service  below  the  level  of  Assistant 
Secretary  or  Chief  of  Mission: 

(2)  A  noncareer  member  of  the  Senior 
Executive  Service  or  of  another  SES- 
type  system,  such  ai  the  Senior  Foreign 
Service; 

(3)  Appointed  to  a  Schedule  C  position 
or  to  a  position  under  an  agency-specific 
statute  that  establishes  appointment 
criteria  essentially  the  same  as  those  set 
forth  in  5  213.3301  of  this  title  for 
Sdbedule  C  positions:  or 

(4)  Appointed  to  a  noncareer 
executive  assignment  position  or  to  a 
position  under  an  agency-specific 
statute  that  establishes  appointment 
criteria  essentialhy  the  same  as  those  set 
forth  in  S  305.601  of  this  title  for 
noncareer  executive  assignment 
positions. 

Forpmposcs  of  applying  this  definition 
to  an  individual  who  holds  a  General 


Schedule  or  other  position  that  provicjes 
several  rales  of  pay  or  steps  per  grade, 
his  rate  of  basic  pay  shall  be  the  rate  of 
pay  for  the  lowest  step  of  the  grade  at 
which  he  is  employed. 

Example  1.  A  Schedule  C  appointee  to  a 
position  wtth  the  United  Slates  Information 
Agency  who  holds  a  GS-15  position  and  who 
is  compensated  at  the  rate  for  GS-15,  Step  9 
is  -not  a  covered  noncareer  employee  even 
though  the  pay  he  receives  in  a  calendar  year 
exceeds  the  annual  pay  for  GS-M.  Step  1. 
Notwithstanding  that  he  is  compensated  at 
Step  9.  the  basic  rale  of  pay  for  the  GS-t5 
position  he  holds  is  the  rate  in  effect  for  GS- 
15,  Step  1  of  the  General  Schedule,  which  is 
lower  than  the  rate  for  GS-16,  Step  1. 

Example  2.  An  employee  of  the 
Environmental  Protection  Agency  who  has 
been  a  career  GS-15  employee  for  10  years 
and  who  is  offered  a  non-career  SES  position 
with  the  Federal  Aviatioii  Admjnistration 
will,  tf  he  accepts  the  offer,  become  a  covered 
noncareer  e«4>loyee  by  reason  of  that 
appointment  regardlets  of  his  former  status. 

Example  3.  A  Department  of  justice 
employee  who  holds  a  Schedule  A 
appointment  is  not  a  covered  noncareer 
employee  even  ■fliough  he  does  not  have 
competitive  status  within  the  meaning  of 
§  212.301  of  this  title. 

(b)  Outside  earned  income  and 
compensation  both  mean  wages. 
salaries,  honoraria,  commissions, 
professional  fees  and  any  other  form  of 
compensation  for  services  other  than 
salary,  benefits  and  allowances  paid  by 
the  United  States  Government  Neither 
term  includes: 

(1)  Items  &at  may  be  accepled  mider 
applicable  standards  of  conduct  gift 
regulations  if  they  were  offered  by  a 
prohibited  source; 

(21  Income  attribtrtable  to  service  with 
the  military  reserves  or  nationai  guard; 

tS)  income  from  pensions  and  other 
continuing  benefits  attributable  to 
previous  empioyroent  or  serviceB; 

(4)  Income  from  investment  activities 
where  the  jndividuars  services  are  not  a 
material  factor  in  the  production  of 
income: 

(5)  Copyright  royalties,  fees,  and  their 
functional  equivalent,  from  the  use  or 
sale  of  copyright,  patent  and  similar 
forms  of  intellectual  property  rights, 
when  received  from  established  users  or 
purchasers  of  those  rights: 

(8)  Actual  and  necessary  expenses 
incurred  by  the  employee  in  connection 
with  an  outside  activity.  Where  such 
expenses  are  paid  or  reimbursed  by 
another  person,  the  amount  of  any  such 
payment  shall  not  be  counted  as 
compensation  or  outside  earned  income. 
Where  such  expenses  are  not  paid  or 
reimbursed,  the  amount  of  compensation 
or  earned  incorae  shall  be  determined 
by  subtracting  the  actual  and  necessary 
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expenses  incurred  by  the  employee  from 
any  payment  received  for  the  activity; 

(7)  An  honorarium  paid  to  a  charitable 
organization  pursuant  to  S  2636.204  of 
this  part  or 

(8)  Compensation  for: 

(i)  Services  rendered  prior  to  January 
1. 1991,  or  prior  to  becoming  a  covered 
noncareer  employee; 

(ii)  Services  rendered  in  satisfaction 
of  a  covered  noncareer  employee's 
obligation  under  a  contract  entered  into 
prior  to  January  1, 1991;  or 

(iii)  Services  which  the  covered 
noncareer  employee  first  undertook  to 
provide  prior  to  January  1, 1991,  where 
the  standards  of  the  applicable 
profession  require  the  employee  to 
complete  the  case  or  other  undertaking. 

Example  1.  A  covered  noncareer  employee 
is  a  limited  partner  in  a  partnership  that 
invests  in  commercial  real  estate.  Because  he 
does  not  take  an  active  role  in  the 
management  of  the  partnership,  his  share  of 
the  partnership  income  is  neither  "outside 
earned  income"  nor  "compensation." 

Example  2.  A  covered  noncareer  employee 
of  the  Civil  Rights  Commission  serves 
without  compensation  as  a  member  of  the 
Board  of  Visitors  for  a  university.  The 
roundtrip  airfare  and  hotel  expenses  paid  by 
the  university  to  permit  him  to  attend 
quarterly  meetings  of  the  Board  are  neither 
"outside  earned  income"  or  "compensation." 

Example  3.  Where  a  covered  noncareer 
employee  pays  for  transcripts  of  a  hearing  in 
which  he  is  providing  pro  bono  legal 
representation,  reimbursements  for  those 
expenses  by  a  legal  aid  organization  are 
neither  "outside  earned  income  '  nor 
"compensation." 

Example  4.  During  the  term  of  his 
appointment,  a  Deputy  Assistant  Secretary  of 
Labor  enters  into  a  contract  to  write  a  book 
of  fictional  short  stories.  Royalties  based  on 
actual  sales  of  the  book  after  publication  are 
investment  income  attributable  to  the 
property  interest  he  retains  in  the  book  and, 
as  such,  are  neither  'outside  earned  income" 
nor  "compensation." 

(c)  Receive  means  that  the  employee 
has  the  right  to  exercise  dominion  and 
control  over  the  compensation  or 
outside  earned  income  and  direct  its 
subsequent  use.  Compensation  or 
outside  earned  income  is  received  by  an 
employee  if  it  is  for  his  conduct  and; 

(1)  If  it  is  paid  to  any  other  person  on 
the  basis  of  designation, 
recommendaiton  or  other  specification 
by  the  employee;  or 

(2)  If,  with  the  employee's  knowledge 
and  acquiescence,  it  is  paid  to  his 
parent,  sibling,  spouse,  child  or 
dependent  relative. 

Compensation  that  is  prohibited  by 
§  2636.305  through  §  2636.307  of  this 
subpart  is  received  while  an  individual 
is  an  employee  if  it  is  for  conduct  by  him 
that  occurs  while  an  employee,  even 
though  actual  payment  may  be  deferred 


until  after  Federal  employment  has 
terminated.  Payments  made  to 
charitable  organizations  in  lieu  of 
honoraria  under  S  2636.204  of  this  part 
are  not  compensation  or  outside  earned 
income  and  thus  are  not  received  in 
violation  of  any  of  the  limitations 
contained  in  his  subpart.  However,  other 
compensation  or  outside  earned  income 
donated  to  a  charitable  organization  is 
received  by  the  employee. 

§  2636.304    The  IS  percent  limitation  on 
outsMa  earned  Income. 

(a)  Limitation  applicable  to 
individuals  who  are  covered  noncareer 
employees  on  January  1  of  any  calendar 
year.  A  covered  noncareer  employee 
may  not  in  any  calendar  year,  receive 
outside  earned  income  attributable  to 
that  calendar  year  which  exceeds  15 
percent  of  the  annual  rate  of  basic  pay 
for  level  II  of  the  Executive  Schedule 
under  5  U.S.C.  5313,  as  in  effect  on 
January  1  of  such  calendar  year.  The 
effective  date  of  a  change  in  the  rate  for 
level  II  of  the  Executive  Schedule  shall 
be  the  date  on  which  a  new  rate  of  basic 
pay  for  level  II  first  becomes  applicable 
to  any  level  II  position. 

Note:  Notwithstanding  the  15  percent 
limitation  described  in  this  section,  a  covered 
noncareer  employee  who  is  a  Presidential 
appointee  to  a  full-time  noncareer  position  is 
prohibited  by  section  102  of  Executive  Order 
12674.  as  amended,  from  receiving  any 
outside  earned  income  for  outside 
employment  or  any  other  activity  perform.ed 
during  that  Presidential  appointment. 

Example  1.  Notwithstanding  that  the 
compensation  he  will  receive  would  not 
exceed  15  percent  of  the  rate  for  level  II  of 
the  Executive  Schedule,  a  covered  noncareer 
employee  of  the  Department  of  Energy  may 
not  receive  any  compensation  for  teaching  a 
university  course  unless  he  first  receives  the 
authorization  required  by  {  2636.307  of  this 
subpart. 

(b)  Limitation  applicable  to 
individuals  v^-ho  become  covered 
noncareer  employees  after  January  1  of 
any  calendar  year.  The  outside  earned 
income  limitation  that  applies  to  an 
individual  who  becomes  a  covered 
noncareer  employee  during  a  calendar 
year  shall  be  determined  on  a  pro  rata 
basis.  His  outside  earned  income  while 
so  employed  in  that  calendar  year  shall 
not  exceed  15  percent  of  the  annual  rate 
of  basic  pay  for  level  II  of  the  Executive 
Schedule  in  effect  on  January  i  of  the 
calendar  year  divided  by  365  and 
multiplied  by  the  number  of  days  during 
that  calendar  year  that  he  holds  the 
covered  noncareer  position. 

Example  1.  A  former  college  professor 
received  an  appointment  to  a  noncareer 
Senior  Executive  Service  position  on 
November  1, 1991.  The  rate  of  basic  pay  in 
effect  for  Executive  Level  II  on  January  1, 


1991  was  $125,100.  For  the  61  day  period  from 
November  1. 1991  through  December  31. 1991, 
the  amount  of  outside  income  he  may  earn  is 
limited  to  $3,129.  That  amount  is  determined 
as  follows: 

Step  1.  The  rate  of  basic  pay  for  Executive 
Level  II  as  in  effect  on  January  1  of  that  year 
($125,100)  is  divided  by  365.  That  quotient  is 
$342: 

Step  2.  The  dollar  amount  determined  by 
Step  1  ($342)  is  then  multiplied  by  the  61  days 
the  employee  held  the  covered  noncareer 
position.  That  product  is  $20,862; 

Step  3.  The  dollar  amount  determined  by 
Step  2  ($20,862)  is  multiplied  by  15  or  15 
percent.  The  product  ($3,129)  is  the  maximum 
outside  earned  income  the  employee  may 
have  in  the  particular  year  attributable  to  the 
period  of  his  service  in  a  covered  noncareer 
position. 

(c)  Computation  principle.  For 
purposes  of  any  computation  required 
by  this  section,  any  amount  of  $.50  or 
more  shall  be  rounded  up  to  the  next  full 
dollar  and  any  amount  less  than  $.50 
shall  be  rounded  down  to  the  next  full 
dollar. 

(d)  Year  to  which  outside  earned 
income  is  attributable.  Regardless  of 
when  it  is  paid,  outside  earned  income 
is  attributable  to  the  calendar  year  in 
which  the  services  for  which  it  is  paid 
were  provided. 

§  2636.305    Compensation  and  other 
restrictions  relating  to  professions 
Involving  a  fiduciary  retationstilp. 

(a)  Applicable  restrictions.  A  covered 
noncareer  employee  shall  not: 

(1]  Receive  compensation  for: 

(i)  Practicing  a  profession  which 
involves  a  fiduciary  relationship:  or 

(ii)  Affiliating  with  or  being  employed 
to  perform  professional  duties  by  a  firm, 
partnership,  association,  corporation,  or 
other  entity  which  provides  professional 
services  involving  a  fiduciary 
relationship;  or 

(2)  Permit  his  name  to  be  used  by  any 
firm,  partnership,  association, 
corporation,  or  other  entity  which 
provides  professional  services  involving 
a  fiduciary  relationship. 

Example  1.  A  covered  noncareer  employee 
of  the  White  House  Office  who  is  an  attorney 
may  not  receive  compensation  for  drafting  a 
will  for  her  friend.  She  may,  however, 
participate  in  her  bar  association's  pro  bono 
program  by  providing  free  legal  services  for 
the  elderly,  provided  her  participation  in  the 
program  is  otherwise  proper.  For  example.  18 
use.  205  would  prohibit  her  from 
representing  her  pro  bono  client  in  a  hearing 
before  the  Social  Security  Administration 

Example  2.  An  accountant  named  C.B. 
Debit  who  is  offered  a  covered  noncareer 
appointment  must  terminate  his  partnership 
in  the  accounting  firm  of  Delight.  Waterhose 
and  Debit  upon  appointment  Because  his 
deceased  father,  I  R.  Debit,  was  the  founding 
partner  for  whom  the  firm  is  named,  the  name 
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Dstat  naad  oat  be  deleted  from  the  fimi  s 
name  Howevei,  tke  aame  C£.  Debit  may  not 
appear  on  the  firoa's  letterhead  after  the 
individual  enters  an  duty  as  a  covered 
noncareer  employee. 

(b)  Defmitops.  For  purposes  of  this 
section: 

(11  Profession  means  a  calling 
requiring  specalized  knowledge  and 
often  long  and  intensive  preparation 
including  instruction  in  skills  and 
methods  as  %»€ll  as  in  tiie  scientific 
historical  or  scholarly  prinaples 
undCTtying  such  skills  and  methods,  b  is 
characteristic  of  a  profession  that  those 
in  the  profesaion,  through  force  of 
opganirat^on  or  concerted  opinion, 
establish  and  maiirtain  high  standards  of 
achievement  and  conduct,  and  commit 
its  practibonera  to  continued  shidy  of 
the  field.  Consaiting  and  advising  with 
respect  ta  svbject  matter  that  is 
geueraHy  regarded  as  the  province  of 
practitioaens  of  a  profession  shall  be 
considBred  a  pi^ession. 

(2)  Profession  which  involves  a 
fiduciary  relationship  means  a 
profiessioa  in  which  the  nature  of  the 
services  provided  causes  the  recipient  of 
those  services  to  place  a  substantial 
degree  of  trust  and  confidence  in  the 
integrity,  fidelity  and  specalized 
knowledge  of  the  practitioner.  Such 
professions  are  not  limited  to  those 
whose  practitioners  are  legally  defined 
as  fiduciaries  and  Tnclade  practitioners 
in  stidi  areas  as  law,  insurance. 
medicine,  architecture,  financial 
services  and  accounting.  A  covered 
noncareer  employee  who  is  tincertain 
whether  a  particular  field  of  endeavor  is 
a  profession  which  involves  a  fiduciary 
relationship  may  request  an  advisory 
opinion  under  {  2636.103. 

Example  1.  In  view  of  tlte  Btandurds  of  the 
profession  which  require  a  hcenaed  real 
estate  broicer  to  act  in  the  beat  interests  of  his 
clients,  the  selling  of  real  estate  by  a  licensed 
broker  involves  the  practice  of  a  profession 
involving  a  fiduciary  relationship 

Example  2.  A  covered  noncareer  employee 
may  receive  the  customary  fee  for  serving  as 
the  executor  of  his  mothers  estate,  provided 
he  does  not  violate  the  applicable  lumtatiDn 
on  the  amount  of  outside  earned  income  he 
may  receive.  Although  the  executor  of  an 
estate  has  fiduciary  obligaUons,  ser.iag  as  an 
executor  in  these  circumstances  does  not 
involve  the  practice  of  a  profession  and, 
therefore,  is  not  prohibited.  He  could  not, 
hcTwever.  serve  for  compensation  as  attorney 
for  the  estate. 

§IS3«.306    Coiwpanatlon  r— trtetkwt 
appUcabta  to  aanlca  aa  an  oWlcvr  or 
nwmbarof  akvafd. 

(a)  Applicable  restriction.  A  covered 
noncareer  employee  shall  not  receive 
compensation  for  ser\  ing  as  an  officer 
or  member  of  the  board  of  any 
asaociation,  corporation  or  other  entity. 


Nothing  in  this  section  prohibits 
uncompensated  service  with  any  entity. 

(b)  Definition.  For  purposes  of  this 
secbon,  the  phrase  "association, 
corporation  or  other  entity"  is  not 
limited  to  for-profit  entities,  but  includes 
nonprofit  entities,  such  as  charitable 
organizations  and  professional 
associations,  as  well  as  any  unit  of  state 
or  local  government. 

Example  1.  A  covered  noncareer  employee 
of  the  Environmental  Protection  Agency  may 
not  serve  with  compensation  on  the  board  of 
directors  of  his  sister's  closely-held  computer 
software  coloration. 

Example  2.  A  covered  noncareer  employee 
of  the  oiepartment  of  the  Navy  may  serve 
without  compensuiion  ae  an  officer  of  a 
charitable  organization  that  operates  a 
hospice. 

Example  3.  A  covered  noncareer  employee 
of  the  Coast  Guard  appointed  to  serve  as  a 
member  of  the  board  of  education  of  the 
county  m  which  she  is  a  resident  may  not 
receive  compensation  for  that  service. 

§2636,307    Raqulrament  lor  advano* 
atJlhorlzaUon  to  engage  in  (eacMng  for 
compensation. 

(a)  Authorization  requirement.  A 
covered  noncareer  employee  may 
receive  compensation  for  teaching  only 
when  specifically  authorized  in  advance 
by  the  designated  agency  ethics  official. 

(bj  Definition.  For  purposes  of  this 
section  "teaching"  means  any  activity 
that  involves  oral  presentation  or 
personal  interaction,  the  primary 
function  of  which  is  to  instruct  or 
otherwise  impart  knowledge  or  skill.  It 
is  not  limited  tn  teaching  that  occurs  in  a 
formal  setting,  such  as  a  classroom,  but 
extends  to  instruction  on  an  individual 
basis  or  in  an  informal  setting 

(c)  Request  for  authonzation.  An 
employee  may  request  authorization  to 
engage  in  compensated  teaching 
activities  by  forwarding  a  written 
request  to  the  designated  agency  ethics 
official.  The  request  shall  describe  the 
employee's  official  duties,  the  subject 
matter  of  the  teaching  activity,  the  entity 
sponsoring  the  course,  and  the  student, 
class  or  audience  to  be  taught. 
In  addition,  rt  shall  set  forth 
the  terras  of  the  compensation 
arrangement  and  identify  the  source  of 
the  payment.  The  request  shall  be 
accompanied  by  any  contract  or 
employment  agreement  and  any 
literature  describing,  publicizing  or 
otherwise  promoting  the  class,  classes 
or  course 

(d)  Standard  for  authorization. 
Compensated  teaching  may  be  ajiproved 
by  the  designated  agency  ethics  official 
only  when: 

(1)  The  teaching  will  not  interfere  with 
the  performance  of  the  employee's 
official  duties  or  give  rise  to  an 


appearance  that  the  teaching 
opportunity  was  extended  to  the 
employee  principally  because  of  his 
official  position; 

(2)  The  employee's  receipt  of 
compensation  does  not  violate  any  of 
the  limitations  and  prohibitions  on 
honoraria,  compensation  or  outside 
earned  income  contained  in  this  part; 
and 

(3)  Neither  the  teaching  activity  nor 
the  emplo>'ee'8  receipt  of  compensation 
therefor  will  violate  applicable 
standards  of  conduct  or  any  statute  or 
regulation  related  to  conflicts  of 
interests. 

(e)  Determination  and  authorization. 
The  determination  by  the  designated 
agency  ethics  official  to  grant  or  deny 
authorization  to  engage  in  teaching  for 
compensation  shall  be  in  writing  and 
shall  be  final.  The  authority  of  the 
designated  agency  ethics  official  to 
authorize  compensated  teaching  may 
not  be  deiegated  to  any  person  odier 
than  the  alternate  designated  agency 
ethics  official  described  in  5  2638.202(b). 
[FR  Doc.  91-1063  Filed  1-16-91;  8:45  am] 
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DEPARTMENT  OF  AQRICULTWE 

Anknal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  3« 

[Docket  No.  aO-2331 

(mportation  otSandpears  from  Chile 

AQENCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTIOM:  Final  rule. 

summary:  We  are  amending  the  Fruits 
and  Vegetables  regulations  by 
specifying  definite  areas  (Provinces)  in 
Chile  which  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  to  be  free  from 
certain  injimous  insect  pests  and  from 
which  sandpears  [Pyrus pyrifolia]  may 
be  imported  wiAout  treatment  for  these 
pests.  This  change  will  allow  the 
importation  in  accordance  with  the 
regulations  of  this  fruit  from  the 
specified  definite  areas. 
EFFECTIVE  DATE  January  11, 1991. 
FOR  FURTHER  IMFORMATtON  CONTACT: 
Frank  E.  Cooper,  Senior  Operations 
Officer,  Port  Operations  Staff,  WXJ, 
APHIS,  USDA.  Room.632,  Federal 
Buildn^,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  438-6799. 
SUPPLEMEMTMIV  IM  UNMATIOM:  The 
Frails  and  Vegetables  regulations  in  / 
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CFR  319.56  et  scq.  (referred  to  below  as 
the  regulations)  impose  restrictions  on 
the  importation  of  fruits  and  vegetables 
in  order  to  prevent  the  inlroducbon  and 
dissemination  of  injurious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  within  and 
throughout  the  United  States. 

On  November  16, 1990  we  published 
in  the  Federal  Register  (55  FR  47884- 
47865,  Docket  No,  90-1B7),  a  proposal  to 
amend  the  regulations  by  allowing  the 
importation  of  sandpears  from  certain 
designated  areas  of  Chile.  These  areas 
were  to  be  certified  as  free  from 
Mediterranean  fruit  fiy  (Medfly) 
(Ceratitis  capilata]  {Wiedemann].  The 
Minister  of  Agriculture  of  Chile  had 
requested  that  we  consider  allowing  the 
entry  of  sandpears  from  these  areas  in 
Chile  without  Medflv  treatment. 

Section  319.56-2  (e)(4)  and  (f)  of  Ulle  7, 
Code  of  Federal  Regulations,  provides 
requirements  for  importation  of  certain 
fruits  and  vegetables  based  on  their 
origin  in  a  definite  area  or  district.  The 
definite  aiea  or  district  must  meet 
criteria  designed  to  ensure  that  it  is  free 
from  all  or  certain  injurious  insects,  and 
other  criteria. 

As  explained  in  the  proposed  rule,  the 
areas  in  Chile  to  be  designated  as 
definite  areas  meet  these  criteria  in  that 
they  are  free  from  the  insect  pest 
Medfiy,  and  any  other  insect  pests 
detected  by  inspection  are  eliminated  in 
accordance  with  7  CFR  part  319.  Further, 
the  plant  protection  service  of  Chile  has 
established  pnxedures  for  preventing 
the  movement  of  Medflies  into  the 
designated  areas. 

We  therefoiT  proposed  to  allow  the 
importation  of  sandpears  from  all 
Provinces  in  Chile  except  Africa, 
Iquique,  and  Parinacota  without 
treatment  for  Medfly.  We  proposed  to 
continue  to  require  treatment  for  Medfiy, 
in  accordance  with  §  319.56-2d  or 
§  319.56-2n,  for  sandpears  imported 
from  Arica,  Iquique,  and  Parinacota. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
December  3, 1990,  We  did  not  receive 
any  comments  by  this  date.  Based  on 
the  rationale  set  forth  in  the  proposal 
and  in  this  document,  we  are  adopting 
the  provisions  of  the  proposal  as  a  final 
rule  without  change. 

Effective  Date 

This  is  a  substantive  rule  which 
relieves  restrictions,  and,  pursuant  to 
the  provisions  of  5  US.C  553,  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Fecieral  Register. 
Immediate  implementation  of  this  rule  is 
necessary  to  provide  rehef  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 


warranted.  "liie  shipping  season  for 
sandpears  begins  January  15  and  ends  at 
the  close  of  February.  Making  this  rule 
effective  immediately  will  allow 
interested  producers  and  others  in  the 
marketing  chain  to  benefit  during  this 
year's  shipping  season.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  signature. 

Executive  Order  12291  and  Regulatory 
Flexibilily  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  coneiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  «mpio>Tnent,  investment, 
productivity,  rimwation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  are  changing  the  regulations  to 
allow  the  importation  of  sandpears  from 
certain  provinces  in  Chile,  without 
treatment  For  the  Mediterranean  fruit 
fiy.  Althotigh  there  are  no  published  U.S. 
production  statistics,  most  sandpears 
are  grown  in  California,  and  production 
is  very  limited.  Rough  estimates  from 
officials  of  that  State  indicate  that 
between  2,300  and  4,500  tons  are 
currently  produced  per  year.  With 
allowed  exportation  of  Chilean 
sandpears  to  the  United  States, 
estimates  from  the  government  of  Chile 
indicate  tha'.  approximately  900  tons 
will  be  sent  during  the  first  growing 
season. 

While  these  figures  represent  20%  to 
40"^  of  U.S.  sandpear  production  per 
growing  season,  Chilean  sandpears  will 
be  exported  to  the  United  States  from 
mid-January  through  the  end  of 
Feuruary.  U.S.  production  occurs  from 
August  to  October.  Since  there  is  no 
overlap  in  production  seasons,  U.S. 
sandpear  growers  will  jjrobably  be 
unaffected  by  thi5  i  hange.  Chilean 
sandpear  exports  could  substantially 
increase  the  quantity  of  sandpears 
imported  to  the  United  States  during  the 
winter  months.  These  exports  represent 
less  than  0.1%  of  total  U.S.  pear 
production.  It  is  unlikely  that  this 
regulatory  change  will  significantly 
affect  the  U.S.  pear  industry. 


It  is  also  unlikely  that  there  will  be  en 
impact  on  US.  producers  of  other  fruits 
(eg,  apples  and  citrus  fruits)  sinoe  the 
quai>tity  of  sandpears  to  be  hnported 
from  Chile  is  minuscule  m  comparison 
with  U.S.  production.  Sandpears  are 
also  considerably  more  expensive  than 
apples  and  most  citrus  fruits  and  will 
probably  appeal  to  a  limited  number  of 
consumers.  Thus,  newly  imported 
sandpears  will  not  act  as  direct 
substitutes  for  traditional  fruits. 

Therefore,  there  appear  to  be  few,  if 
any,  adverse  effects  on  U.S.  producers 
of  sandpears,  other  pears,  or  other  fruits, 
U.S.  consumers  will  benefit  from  this 
action,  as  will  U.S.  sandpear  importers, 
sinoe  a  greater  quantity  will  be 
available  at  a  time  of  >ear  when  there  is 
no  domestically  produced  supply- 
Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  ana 
substantial  number  of  small  entities. 

Paperwork  ReductieB  Act 

This  rule  contains  no  new  informalion 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domefitic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (See  7  CFR.  subpart  V.) 

List  of  Subjects  in  7  CFR  Pait  819 

.'Agricultural  commodities.  Fruit, 
Imports,  Plant  diseases.  Plant  pests. 
Plants  (Agriculture).  Quarantine, 
Transportation. 

PAAT  Sid— FORBGM  QUARANT1ME 
NOTICES 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  319  continues  to  read  as  follows: 

Authonty:  7  L'.S-C.  iSOdd.  ISOee,  ISCff,  151- 
167:  7  CFR  2.17,  2.51.  and  371.2(c). 

2.  In  I  319.55-2,  a  new  paragraph  (j)  is 
added  to  read  as  follows: 

§  319.56-2    Reetrictions  on  errtry  of  IrvfH 

and  vegetables. 

•        •        •        •        « 

(j)  The  Administrator  has  determined 
that  all  Provinces  m  Chile  except  Arica, 
Iquique,  and  Parinacota  meet  the  criteria 
of  f  J19.56-2  (e)  and  (f)  vv-ith  regard  to 
the  insect  pest  Mediterranean  fruit  fly 
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(Medfly)  [Ceratitis  capitata] 
(Wiedemann).  Sandpears  may  be 
imported  from  these  areas  without 
treatment  for  Medfly.  Sandpears  from 
Arica,  Iquique,  and  Parinacota  may  be 
imported  only  if  they  are  treated  for 
Medfly  in  accordance  with  §  319.56-2d 
or  §  319.5&-2n. 

Done  in  Washington.  DC,  this  11th  day  of 
[anuary  1991. 
lame*  W.  dosser. 

Administrator.  Animal  and  Plant  Health 

Inspection  Ser\-ice. 

[¥R  Doc.  91-1140  Filed  l-lfr-91,  8;45  am) 

WLUNQ  COOC  UiO-U-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

14  CFR  Part  272 

[Docket  No.  42721;  Amdt  272-2] 

RIN  210&-AB72 

Essential  Air  Transportation  to  the 
Freely  Associated  States 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Final  rule. 

summary:  dot  amends  its  existing 
regulations  on  essential  air 
transportation  to  the  Freely  Associated 
States  in  the  western  Pacific  Ocean  to 
implement  new  legislation  extending  the 
program.  This  amendment  ensures 
essential  air  transportation,  with 
subsidy  if  necessary,  between  the 
United  States  and  the  Federated  States 
of  Micronesia  and  the  Marshall  Islands 
unitl  October  1, 1998. 
EFFECTIVE  DATE:  This  amendment 
becomes  effective  January  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation.  Washington.  DC  20590. 
(202)  366-9154. 

SUPPLEMENTARY  INFORMATION: 
Compacts  of  Free  Association  were 
entered  into  between  the  United  States 
and  two  former  island  governments  in 
the  Trust  Territory  of  the  Pacific  Islands, 
the  Federated  State-i  of  Micronesia  and 
the  Marshall  Islands.  Supplementing 
each  Compact  is  the  Federal  Program 
and  Services  Agreement,  under  Article 
IV  of  which  the  United  States 
guarantees  essential  air  transportation, 
with  subsidy  if  necessary,  between  the 
United  States  and  certain  points  in  the 
Federated  States  and  the  Marshall 
Islands.  To  implement  this  agreement, 
DOT  published  this  part  272  (52  FR  5440; 
February  23, 1987).  The  Congress  has 


recently  extended  these  agreements 
until  October  1, 1998  (section  110,  Pub.  L. 
101-219:  December  12. 1989).  This 
amendment  merely  makes  conforming 
changes  to  refiect  this  new  termination 
date. 

As  written,  part  272  can  also  apply  to 
the  isiand  government  of  Palau  once  its 
Compact  of  Free  Association  and 
related  United  States  legislation  take 
effect.  That  has  not  yet  happened;  until 
it  does,  essential  air  transpor'ation  for 
Palau  continues  to  be  governed  by 
section  419.  Federal  Aviation  Act  (49 
App.  U.S.C.  1389),  the  essential  air 
transportation  legislation  applicable  to 
the  United  States,  including  its 
territories. 

Because  this  amendment  merely 
implements  an  Act  of  Congress  that 
provides  for  no  discretion,  notice  and 
public  comment  on  it  are  not  necessary 
(5  U.S.C.  553(b)(B)),  and  it  may  be  made 
effective  in  fewer  than  thirty  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553(d)(3)). 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  this  is  not  a  major  rule. 
It  is  not  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  dated  February  26, 1979. 
Since  it  is  a  technical  change,  the  rule's 
economic  impact  is  expected  to  be 
minimal  and  regulatory  evaluation  is 
unnecessary.  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  It  also  will  not  impose  any 
reporting  or  paperwork  requirements 
under  the  Paperwork  Reduction  Act. 
This  action  has  been  reviewed  under 
Executive  Order  12612  on  Federalism 
and  the  Department  has  determined  that 
this  action  does  not  have  implications 
for  principles  of  federalism  that  warrant 
the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  14  CFR  Part  272 

Air  carriers,  Essential  air  service, 
Freely  Associated  States.  Grant 
programs — transportation. 

In  accordance  with  the  above,  DOT 
amends  14  CFR  part  272  as  follows: 

PART  272— {AMENDED] 

1,  The  authority  citation  for  part  272  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  1324, 1372, 1386. 1482 
and  1502:  Sec.  221(a)(5)  of  the  Compact  of 
Free  Association,  and  Paragraph  5  of  Article 
IX  of  the  Federal  Programs  and  Services 
Agreement  in  implementation  of  that 
Compact  (Pub.  L  99-239;  Pub.  L.  99-658);  Pub. 
L.  101-219. 

2.  Section  272.12  is  revised  to  read  as 
follows: 


§  272.12    Termination. 

These  provisions  shall  terminate  on 
October  1, 1998,  unless  the  program  of 
essential  air  transportation  to  the 
Federated  States  of  Micronesia,  the 
Marshall  Islands,  and  Palau  is 
specifically  extended  by  Congress. 

This  amendment  is  issued  under  the 
authority  of  49  CFR  1.57(1). 

Issued  in  Washington,  DC,  on  January  8. 
1991. 

Rosalind  A.  Knapp, 
Acting  General  Counsel. 
[FR  Doc.  91-833  Filed  1-16-91:  8:45  am] 

BILLING  CODE  4<10-62-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  884 

RIN  0701-AA32 

Making  Military  Personnel,  Employees, 
and  Dependents  Available  to  Civilian 
Authorities  for  Trial 

agency:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Air 
Force  revised  the  regulation  on  Making 
Military  Personnel,  Employees,  and 
Dependents  Available  to  Civilian 
Authorities  for  Trial.  This  part  sets  forth 
the  authority,  policy,  and  procedures  for 
making  Air  Force  military  and  civilian 
personnel  available  to  U.S.  civil 
authorities  for  trial  or  specified  court 
appearances.  This  revision  incorporates 
the  policies  contained  in  DoD  Directive 
5525.9.  dated  27  December  1988  (32  CFR 
part  146).  It  makes  its  provisions 
applicable  to  all  DAF  civilian 
employees,  including  nonappropriated 
fund,  and  all  military  dependents.  It 
authorizes  an  installation  commander  to 
delegate  approval  authority  for  delivery 
of  Air  Force  members  to  a  commander 
of  a  combat  support,  air  base  group, 
mission  support  squadron,  or  equivalent. 
It  removes  the  distinction  between  a 
member  charged  with  an  offense 
carrying  a  maximum  punishment  of 
confinement  for  one  year  or  more,  and 
an  offense  carrying  a  maximum 
punishment  of  less  than  one  year 
confinement,  when  the  request  is  from 
authorities  of  the  state  where  the 
member  requested  is  located.  It 
delineates  standards  for  return  of 
civilian  employees  and  dependents: 
requires  all  refusals  of  requests  for 
return  of  overseas  members  charged 
with  an  offense  punishable  by 
imprisonment  for  over  one  year  and 
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offenses  iovolwing  the  unlawful  taking  of 
a  child  to  be  aj^aroved  by  Assistant 
Secretary  of  Defenae  (Force 
Management  and  Personnel  (ASD 
(FMStP)).  It  provides  that  a  member's 
assignment  unit  at  AFMPC  will  be 
no'-ified  whenever  a  member  is  released 
on  bail  or  recognizance  and  reports  to  a 
designated  AirTorce  unit,  activity  or 
recruiting  office.  The  purpose  of  thi« 
notice  is  to  inform  the  public  of  these 
changes. 

EFFECTIVE  DA-re:  February  19, 19?1. 
FOR  FURTHER  INFORMATION  CONTACT: 

Captain  TM.  Radwan,  HQ  USAF/IAJM. 
building  5683,  Boiling  AFB,  DC  20332- 
6128,  telepiione  (202)  767-1539. 
SUW*tBME«fT»RV4NFOmMTION:  Thi«  part 
implements  a  public  law  and  higher 
level  directives  and,  therefore,  is 
published  as  a  final  rule.  The 
Department  of  the  Air  Force  has 
determined  that  this  part  is  not  a  major 
rule  as  defined  by  Executive  Order 
12291,  does  not  contain  reporting  or 
recordkeeping  requirements  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980.  (Pub.  L.  96-511).  does  not  requn* 
a  Regulatory  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
611),  and  does  not  require  an 
environmental  impact  statement  under 
the  National  EnvironmentaJ  Policy  Act 
of  1969  (42  U.S.C.  4321  et  eeq.]. 

List  of  Subjects  in  32  CFR  Part  884 

Intei^vemmental  relations,  law 
enforcement,  military  and  civilian 
personnel,  and  dependents. 

Therefore,  32  CFR  part  884  is  revised 
to  read  as  follows: 

PARTM4-4IAKiNG  MILITARY 
KRSOMNEL,  EMPLOYEES,  AND 
DEPaiDENTSAVAittJkBLE  TO 

ctvtuAN  Mrmomrms  f^oR  trial 


Sec 
884.0 


Purpose. 


Subpart  A— General  Provisions 

584.1  Airtiiority  for  deiiver}  of  Air  Force 
military  pewuimel. 

864.2  Requests  under  the  intentete 
Agreement  on  Detainers  Act. 

884.3  Release  on  bail  or  recognizance. 

884.4  Placing  member  under  restraint 
pending  deliver^-. 

884.5  Returning  members,  employees,  and 
dependents  from  overseas  who  fail  to 
comply  with  cotnt  orders  or  custody 
decrees  or  who  are  sought  for  parental 
kidnapping. 

SiAi^Ml  0    ne^wats  by  Autt«erili«s  for 
Militaiy  PamnMl  StettonBd  Within  ttw 

linlted  States  eml4ta  I 


384.6  Policy  or  delivery. 

884.7  Delivery  to  federal  Huthorities. 

884.8  Requests  by  fluthorrt>e6  of  the  state  hi 
which  the  member  requeeled  it  looated. 


884J)    Reqiievl  far  delivei^'  by  authorities  of 
any  state  in  which  the  member  requested 
IS  not  located. 

Subpart  C — Requests  for  Custody  of 
Memtiers  StatlonaeOwtsMettwVnlted 
Stales 

884,10    Air  Force  policy 

aet.ll     Assigned  responfiibillties. 

884.12  Procedures  for  return  of  an  Au-  Force 
member  to  the  United  States. 

684.13  Delays  in  retumiDg  members  of  the 
United  States. 

884.14  Denials  of  a  request  Tor  return  of  a 
member  to  the  United  States. 

Subpart  O— CompUanca  arWi  Court  Onlars 
by  Civilian  Employees  and  Dependents 

884.15  Policy  on  complying. 

684.16  Prooedure  ravolving  a  request  by 
federal  or  state  authontes  for  custody  of 
an  overseas  civilMn  employee  or  a 
command  sponsored  ^dependent. 

884.17  .Reporting  requests  for  assistance  and 
action. 

884.18  Format  letter. 

Auttiority:  ID  U.S.C.  814;  10  U.S.C.  8013: 
Sec.  721(a),  Pub.  L.  100-456, 102 Stat.  atWl. 

§«MX    Pucpoee. 

This  part  Bets  forth  the  authority, 
policy,  and  procedures  for  making  Air 
Force  militarj'  and  civilian  personnel  as 
well  as  dependents  Ervailable  to  U.S. 
civil  autfiorities  for  trial,  or  specified 
court  appearances.  It  implements  32 
CFR  part  146. 11  applies  to  all  Air  Force 
military  personnel  including  Reserve 
members  while  on  active  or  mactive 
duty  training,  and  Air  National  Guard 
membei^  while  rn  federal  status  under 
title  10,  Unfted  States  Code  (U.S.C),  all 
Department  of  the  Air  Force  (DAP) 
civilian  employees  (including 
nonappropriated  fund  (NAF) 
employees),  and  all  dependents.  This 
part  eatablishee  the  policy  that  Air 
Force  members,  civilian  employees,  and 
dependents  are  expected  to  comply  with 
valid  orders  of  federal  or  state  courts  of 
competent  jurisdiction.  It  is  not 
applicable  where  a  state,  having 
jurisdiction  for  the  purpose  of  executing 
criminal  process,  proceeds  by  service  of 
process  to  take  custody  of  a  military 
member,  employee  or  dependent 
without  making  a  formal  request  for  the 
individual's  delivery.  This  part  is  not 
intended  to  confer  any  rights,  benefits, 
privileges  or  form  of  due  process 
procedure  upon  any  individuals. 

Subpart  A    Cetwral  Prevlsfons 

§884.1    Aotttedty  for  4eii  very  ef  Air  roroe 
military  pereoonel. 

Under  Uniform  Code  of  Military 
Justioe,  Article  M  (10  U.S.C.  614):  Public 
Law  100-456.  section  721(a):  and  the 
policy  eKpresaed  in  32  CFR  part  146 
(DOD  Directive  5525.S).  a  commander 
exercising  general  court-martial 


jurisdiction,  or  an  instalbtion  or  support 
group  conmander "ivhsn  authorized  liy 
the  officer  «xercieiiig  general  cuurt- 
martial  junisd.ction.Tnai'  aclhorize 
delivery  of  a  member  of  his  or  tier 
command  to  the  civil  authonties  of  the 
United  Statee  or  of  e  sla»e  of  the  Umted 
States  under  the  conditions  prescribed 
in  this  part  An  lastallatian  commander 
given  authority  to  approve  Tequests 
made  pursuant  to  this  pert  may  delegate 
siich  approval  authority  to  a  commander 
of  a  combat  support  ^oup.  air  base        . 
group,  mission  support  squadxi:>n,  or 
equivalent. 

§  884.2    Wcquasts  under  tfw  JrTterstate 
Agreement  on  DetatfMce  Ad 

The  Interstate  Agreement  on 
Detainers  Act  (Act).  18  U.S^C.  App. 
section  1  et  seg..  is  a  compact  entered 
into  by  most  of  the  50  stales,  the  District 
of  Columbia,  Puerto  Rico,  the  Virgin 
Islands  and  the  Un.ted  States.  The  Act 
applies  to  military  prisoners  and  is 
implemented  by  this  section.  The 
purpose  of  the  Act  is  to  encourage  the 
expeditions  and  orderly  dreposition  of 
charges  outstanding  against  a  pnsoner 
and  determination  of  the  proper  status 
of  any  and  all  detainers  based  on 
untried  indictmerrts,  informations,  err 
complaintB.  The  Act  provides  a  way  for 
the  pnsoner  to  be  tried  on  charges 
pending  before-Slate  Courts,  either  al  the 
prisoner'^  request  or  at  the  request  of 
the  state  where  the  charges  are  pendmg. 
When  a  nequest  under  the  Act  is 
received  frum  either  the  prisoner  or 
state  authonties,  the  procedures  set  out 
in  18  U.S  C  App.  section  1  e.'  aeq.. 
should  be  fallowed.  The  Act  applies 
only  to  "a  person  who  ha*  entered  upon 
a  term  of  unpnsonment  in  a  penal  or 
correctional  institution"  and  is  therefore 
inapplicable  to  members  in  pretrial 
confinement 

§884.3    <iataas«oflteUorreoo«niea>tee. 

The  civil  authority  to  m-hom  a  milhary 
member  is  delivered  under  this  part  may 
release  the  member  on  bail  or  on  the 
member's  own  recagnizance  bef^'re  final 
disposition  of  the  charges  In  the  event 
of  such  a  release,  the  commander 
authorized  to  deliver  the  member,  or  his 
or  her  deajgnae.  must  before  delivery, 
direct  the  member  in  writing  to  report  to 
a  designated  Air  Force  unit  activity  or 
recruiting  office  far  further  instructions 
(see  §884.18).  If  the  civil  authorities  to 
whom  delivery  was  authorized  are  m 
the  immediate  vicinity  of  the  members 
base,  the  activity  designated  ordinarily 
will  be  the  member's  unit.  The  Air  Force 
unit,  activity,  or  recruiting  office 
designated  will  be  advised  of  this  action 
by  the  commander  takmg  this  action. 
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The  authority  to  whom  the  member 
reports  must  communicate,  by  the 
fastest  practicable  means,  the  member's 
name.  rank.  SSN,  organization,  and 
other  pertinent  information  to.  and 
request  disposition  instructions  from, 
the  commander  who  authorized  the 
delivery  of  the  member  to  civil 
authorities,  with  an  information  copy  to 
the  HQ  AFMPC  assignment  office 
responsible  for  the  member's  Air  Force 
Specialty  Code  (AFSC).  as  listed  in  Air 
Force  Regulation  36-20  '  or  Air  Force 
Regulation  39-11.  If  contact  with  such 
commander  is  not  feasible,  instructions 
must  be  obtained  from  HQ  AFMPC/ 
DPMARS  or  DPMRPP2. 

§  M4.4    Placing  member  under  restraint 
pending  delivery. 

A  member  may  be  placed  under 
restraint  (see  Manual  for  Courts-Martial 
(MCM)  1984.  Rule  for  Court-Martial 
(R.C.M  1  304.  as  to  types  of  restraint 
available)  by  military  authorities 
pending  delivery  to  state  or  federal 
authorities.  Such  restraint  may  be 
imposed  upon  receipt  of  information 
establishing  probable  cause  to  believe 
that  the  member  committed  an  offense, 
and  upon  reasonable  belief  such 
restraint  is  necessary.  Such  restraint 
may  continue  only  for  such  time  as  is 
reasonably  necessary  to  effect  the 
delivery  to  civilian  authorities.  As  to  the 
type  of  analysis  to  be  undertaken  in 
determining  whether  probable  cause 
exists  and  whether  a  reasonable  belief 
exists  that  restraint  is  necessary,  see 
MCM  1984,  R.C.M.  305(h)(2)(B).  and  its 
following  discussion.  There  is  no 
requirement  for  the  formal  review  of 
restraint  provided  in  MCM  1984.  R.C.M. 
305,  Air  Force  Regulation  111-1. 

§  U4.S    Returning  memtMre,  employees, 
and  dependents  from  overseas  who  fail  to 
comply  with  court  orders  or  custody 
decrees  or  who  are  sought  for  parental 
Itldnapplng. 

Persons  overseas  who  are  wanted  by 
state  or  federal  authorities  are  expected 
to  make  themselves  available  to  those 
authorities  for  proper  disposition.  If  this 
does  not  occur.  32  CFR  part  146.  which 
implements  10  U.S.C.  814  and  Public 
Law  100-456.  section  721(a),  authorizes 
and  requires  commanders  to  respond 
promptly  to  request  from  civil 
authorities  for  assistance  in  returning 
members,  civilian  employees,  and 
dependents  from  overseas  (subpart  C  of 
this  part). 


■  Air  Force  publications  are  available  through 
.NTIS,  5285  Port  Royal  Road.  Springfield.  VA  22181, 


Subpart  B— Requests  by  Authorities 
for  IWIIItary  Personnel  Stationed  Within 
the  United  States  and  Its  Possessions 

§  884.6    Policy  on  delivery. 

When  such  authorities  request  the 
delivery  of  service  members,  it  is  Air 
Force  policy  normally  to  deliver  service 
members  when  the  request  is 
accompanied  by  a  warrant  issued 
pursuant  to  the  Federal  Rules  of 
Criminal  Procedure,  Rule  4.  or  when  the 
appropriately  identified  federal  officer 
represents  that  such  a  warrant  has  been 
issued  (MCM  1984.  appendix  3). 

§  884.7    Delivery  to  Federal  authorities. 

Persons  desired  by  the  federal 
authorities  for  trial  will  be  called  for, 
and  taken  into  custody  by.  a  U.S. 
marshal,  deputy  marshal,  or  other  officer 
authorized  by  law.  The  officer  taking 
custody  must  execute  a  statement  in 
substantially  the  following  form: 

A  warrant  for  the  arrest  of  (name,  grade, 
and  social  security  number),  hereinafter 
referred  to  as  the  "member."  who  is  charged 
with  (offense),  has  been  issued  by  (name  of 
issuer),  and  in  execution  t^'ereof,  I  accept  his 
or  her  custody. 

The  commander  (Unit),  will  be  advised  of 
the  disposition  of  the  charges.  The  member 
will  be  immediately  returned  to  the  custody 
of  the  Air  Force  at  (Air  Force  activity  or 
recruiting  office  nearest  place  of  trial)  upon 
completion  of  the  trial  if  acquitted,  upon 
satisfying  the  sentence  imposed  if  convicted, 
or  upon  other  disposition  of  the  case.  The 
member's  return  will  not  be  required  if  the 
member's  commander  has  indicated  that 
return  is  not  appropriate.  Pending  disposition 
of  the  charges,  the  member  will  remain  in  the 
custody  of  (name  of  agency  and  location), 
unless  released  on  bail  or  the  member's  own 
recognizance,  in  which  event  (Air  Force  unit, 
activity  or  recruiting  office  nearest  place  of 
trial)  will  be  notified. 

§  884.8  Requests  by  authorities  of  the 
State  in  which  the  member  requested  Is 
located. 

(a)  Policy  on  delivery.  It  is  Air  Force 
policy  normally  to  turn  over  to  the 
civilian  authorities  of  the  state,  upon 
their  request.  Air  Force  members 
charged  with  an  offense  against  civil 
authority.  There  ordinarily  will  be 
required  with  each  request  by  the  state 
authorities  for  the  surrender  of  a 
member  of  the  armed  forces,  a  copy  of 
an  indictment,  information,  or  other 
document  used  in  the  state  to  prefer 
charges. 

(b)  Delivery  to  state  authorities. 
Before  making  delivery  to  civil 
authorities  of  a  state,  the  commander 
having  authority  to  deliver  will  obtain 
from  the  Governor  or  other  duly 
authorized  officer  of  such  state,  a 
written  agreement  substantially  in  the 
following  form: 


In  consideration  of  the  deUvery  at 
(location)  of  (name,  grade,  and  social  security 
number),  hereinafter  referred  to  as  the 
"member. "  to  me  (name  and  capacity),  for 
trial  upon  the  charge  of  (offense). !.  pursuant 
to  the  authority  vested  in  me  as  (position), 
hereby  agree  to  the  following; 

The  commander,  (unit),  will  be  advised  of 
the  disposition  of  the  charges.  The  member 
will  be  immediately  returned  to  the  custody 
of  the  military  upon  completion  of  the  trial  if 
acquitted,  upon  satisfying  the  sentence 
imposed  if  convicted,  or  upon  other 
disposition  of  the  case.  The  member's  return 
will  be  to  the  aforesaid  place  of  delivery,  or 
to  such  other  place  as  may  be  designated  by 
the  Department  of  the  Air  Force.  The 
member's  return  will  not  be  required  if  the 
member's  commander  has  indicated  that 
return  is  not  appropriate.  Instead  of  actual 
delivery,  transportation  for  the  member  may 
be  arranged  so  long  as  it  is  without  expense 
to  the  United  States  or  to  the  member. 
Pending  disposlton  of  the  charges,  the 
member  will  remain  in  the  custody  of  (name 
of  agency  and  location),  unless  released  on 
bail  or  the  momber's  own  recognizance,  in 
which  event  (Air  Force  unit,  activity,  or 
recruiting  office  nearest  place  of  trial)  will  be 
notified. 

Where,  under  the  laws  of  the  state 
concerned,  no  authority  exists  permitting 
agreement  to  one  or  more  of  the  conditions 
set  nut  in  the  form,  the  commander  may 
authorize  modification.  This  agreement  is 
substantially  complied  with  when  the  Air 
Force  authority  who  delivered  the  accused  is 
informed  of  his  or  her  prospective  release  for 
return  to  military  authorities,  and  when  the 
individual  is  furnished  transportation  back  to 
his  or  her  station  together  with  necessary 
funds  to  cover  incidental  expenses  enroute 
thereto.  Copies  of  the  statement  or  agreement 
referenced  above,  and  in  S  884.7.  will  be 
furnished  to  the  civil  authority  to  whom  the 
member  was  delivered  and  to  the  Air  Force 
unit,  activity,  or  recruiting  office  nearest  to 
the  place  of  trial  designated  in  the  agreement 
as  the  point  of  contact  in  the  event  of  release 
on  bail  or  on  recognizance  (§884.3).  The 
commander,  who  authorized  delivery  to  civil 
authority  or  designee,  will  immediately  notify 
the  civil  authority  if  the  return  of  the  member 
to  Air  Force  custody  is  no  longer  required 
(e.g..  discharge  from  the  Air  Force). 

§  884.9    Request  for  delivery  by  authorities 
of  any  state  in  which  the  member 
requested  is  not  located. 

This  section  applies  to  requested 
members  who  are  not  located  overseas. 
With  respect  to  the  extradition  process. 
Air  Force  ed  Force  personnel  have  the 
same  status  as  persons  not  in  the  Armed 
Forces.  Accordingly,  if  the  delivery  of  a 
military  member  is  requested  by  a  state 
other  than  the  slate  in  which  the 
member  is  located,  the  requesting  state 
will  be  required,  in  the  absence  of  a 
waiver  of  extradition  process  by  the 
member  concerned,  to  use  its 
extradition  procedures  and  to  make 
arrangements  to  take  the  individual  into 
custody  in  the  state  where  he  or  she  is 
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located.  It  is  contrary  to  Air  Force  policy 
to  transfer  a  military  member  from  a 
base  within  one  state  to  a  base  within 
another  state  for  the  purpose  of  making 
him  or  her  amenable  to  prosecution  by 
civil  authorities. 

Subpart  C— Requests  for  Custody  of 
Members  Stationed  Outside  the  United 
States 

§  884.10    Air  Force  policy. 

(a)  Air  Force  members  are  expected  to 
comply  with  orders  issued  by  a  federal 
or  state  court  of  competent  jurisdiction 
unless  noncompliance  is  legally 
justified.  Air  Force  members  who  persist 
in  noncompliance  are  subject  to  adverse 
administrative  action,  including 
separation  for  cause  under  AFRs  36-2 
and  39-1.*  Such  action  is  taken  to 
improve  discipline  and  maintain  the 
standards  of  conduct  expected  of  Air 
Force  members,  but  not  for  the  purpose 
of  enforcing  private  civil  obligations. 

(b)  Air  Force  officials  will  ensure  that 
members  do  not  use  assignments  or 
officially  sponsored  residence  outside 
the  United  States  to  avoid  complying 
with  valid  orders  of  a  federal  or  state 
court  of  competent  jurisdiction. 

(c)  Noncompliance  with  a  court  order 
may  be  legally  justified  when  the 
individual  can  adequately  demonstrate 
that  the  conduct,  which  is  the  subject  of 
the  complaint  or  request,  was 
sanctioned  by  supplemental  court 
orders,  equally  valid  court  orders  of 
other  jurisdictions,  good  faith  legal 
efforts  to  resist  the  request,  or  other 
reasons.  HQ  USAF/JACM  and  JACA. 
and  Air  Force  legal  offices  in  the 
jurisdiction  concerned  will  provide  legal 
support  to  servicing  staff  judge 
advocates  who  request  assistance  in 
reviewing  these  issues. 

(d)  When  federal,  state  or  local 
authorities  request  delivery  of  an  Air 
Force  member  who  is  stationed  outside 
the  United  States  and  who  is  convicted 
of  or  is  charged  by  such  authorities  with 
a  felony  or  other  serious  offense 
punishable  by  confinement  for  more 
than  one  year  under  the  laws  of  the 
requesting  jurisdiction,  or  who  is  sought 
by  such  authorities  in  connection  with 
the  unlawful  or  contemptuous  taking  of 
a  child  from  the  jurisdiction  of  a  court  or 
from  the  lawful  custody  of  another,  the 
member  normally  will  be  expeditiously 
returned  to  the  United  States  for 
delivery  to  the  requesting  authorities. 
Delivery  of  the  member  is  not  required  if 
the  controversy  can  be  resolved  without 
returning  the  member  to  the  United 
States,  or  the  request  for  delivery  of  the 


'  See  foomote  1  in  {  884.3. 


member  is  denied  in  accordance  with 
this  subpart. 

(e)  An  Air  Force  member  stationed 
outside  the  United  States  ordinarily  will 
not  be  returned  to  the  United  States  for 
delivery  to  civilian  authorities  in 
connection  with  an  offense  not 
enumerated  in  paragraph  (d)  of  this 
section,  but  The  Judge  Advocate 
General  (TJAG)  may  direct  return  in 
such  cases  when  TJAG  determines  that 
the  best  interests  of  the  Air  Force 
require  it. 

(f)  Before  action  is  taken  under  this 
subpart,  the  member  will  be  afforded 
the  opportunity  to  provide  evidence  of 
legal  efforts  to  resist  the  court  order  or 
process  sought  to  be  enforced,  or 
otherwise  to  show  legitimate  cause  for 
noncompliance. 

§  884. 1 1    Assigned  responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
(ASD(FM&P))  is  the  denial  authority  for 
all  requests  for  return  of  members  to  the 
United  States  for  delivery  to  civilian 
authorities  when  the  request  falls  under 
§  884.10(d)  of  this  subpart. 

(b)  The  judge  Advocate  General 
(TJAG)  of  the  Air  Force  may  approve 
requests  which  fall  under  §  884.10(d)  of 
this  subpart,  or  recommend  denial  of 
such  requests.  TJAG  or  his  designee 
may  approve  or  deny: 

(1)  Requests  for  return  of  members  to 
the  United  States  for  delivery  to  civilian 
authorities  when  the  request  falls  under 
§  884.10(e)  of  this  subpart. 

(2)  Requests  for  delays  of  up  to  90 
days  in  completing  action  on  requests 
for  return  of  members  to  the  United 
States  for  delivery  to  civilian 
authorities. 

(c)  The  Military  Justice  Division  (HQ 
USAF/JAJM)  is  responsible  for  the 
timely  processing  of  requests  for  return 
of  members  to  the  United  States  for 
delivery  to  civilian  authorities,  and  for 
notifying  requesting  authorities  of 
decisions  on  requests.  Action  on  a 
request  will  be  completed  within  30 
days  after  receipt  of  the  request  by  HQ 
USAF/JAJM,  unless  a  delay  is  granted. 
HQ  USAF/JAJM  also  is  responsible  for 
all  reports  and  notifications  to  ASD 
(FM&P)  and  General  Counsel.  DOD 
(DOD/GC),  as  required  bv  this  part.  HQ 
USAF/JAJM  will  conduct  all 
communications  with  requesters. 

§884.12    Procedures  for  return  of  an  Air 
Force  memt>er  to  the  United  States. 

(a)  A  request  for  return  of  an  Air 
Force  member  to  the  United  States  for 
delivery  to  civilian  authorities  shall: 

(1)  Fully  identify  the  member  sought. 
Requesting  agencies  shall  provide  the 
members'  name,  grade,  social  security 


number  (SSN),  and  unit  of  assignment, 
to  the  extent  that  information  is  known. 

(2)  Specify  the  offense  for  which  the 
member  is  sought.  If  the  member  is 
charged  with  a  crime,  the  request  shall 
specify  the  maximum  punishment  under 
the  laws  of  the  requesting  jurisdiction.  If 
the  member  is  sought  in  connection  with 
the  unlawful  or  contemptuous  taking  of 
a  child  from  the  jurisdiction  of  a  court  or 
the  lawful  custody  of  another,  the 
request  should  so  specify. 

(3)  Include  copies  of  all  relevant 
indictments,  informations,  or  other 
instruments  used  to  bring  charges,  all 
relevant  court  orders  or  decrees,  and  all 
arrest  warrants,  writs  of  attachment  or 
capias,  or  other  process  directing  or 
authorizing  the  requesting  authorities  to 
take  the  member  into  custody.  Reports 
of  investigation  and  other  material 
concerning  the  background  of  the  case 
shall  be  included,  if  reasonably 
available. 

(4)  State  that  the  requesting 
authorities  will  initiate  appropriate 
action  to  secure  the  member's  lawful 
delivery  or  extradition  from  the  port  of 
entry  to  the  requesting  jurisdiction,  at 
the  expense  of  the  requesting 
authorities,  and  that  they  will  notify  HQ 
USAF/JAJM  of  the  member's  release 
from  custody  and  the  ultimate 
disposition  of  the  matter. 

(5)  Be  signed  by  a  United  States 
Attorney  or  Assistant  U.S.  Attorney,  by 
the  Governor  or  other  duly  authorized 
officer  of  a  requesting  state  or  local 
jurisdiction,  or  by  the  judge,  magistrate 
or  clerk  of  a  court  of  competent 
jurisdiction. 

(b)  Requests  for  return  of  members  to 
the  United  States  for  deliver^'  to  civilian 
authorities  shall  be  directed  to  HQ 
USAF/JAJM,  Boiling  AFB.  DC  20332- 
6128,  Requests  received  by  any  other  Air 
Force  agency  or  official  must  be  sent  to 
HQ  USAF/JAJM  by  the  most 
expeditious  available  means. 

(c)  Upon  receipt  of  a  request,  HQ 
USAF/JAJM  will  promptly  notify  the 
members'  commander,  who  will  consult 
with  his  or  her  servicing  staff  judge 
advocate  and  provide  to  HQ  USAF/ 
JAJM.  through  command  channels,  a 
report  of  relevant  facts  and 
circumstances  and  recommended 
disposition  of  the  request.  If  the 
commander  recommends  denial  of  the 
request,  or  a  delay  in  processing  or 
approving  it,  he  or  she  will  provide  the 
information  specified  in  §  884.13  or 

§  884.14  of  this  subpart. 

(d)  When  a  request  for  return  of  a 
member  to  the  United  States  for  delivery 
to  civilian  authorities  has  been 
approved.  HQ  USAF/JAJM  will  notify 
AFMPC  of  the  decision  to  return  a 
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member  to  the  United  States  under  this 
subpart.  AFMPC  will  issue  permanent 
change  of  station  (PCS)  orders  assigning 
the  member  to  an  installation  as  close  to 
the  requesting  jurisdiction  as  possible, 
in  light  <rf  the  needs  of  the  Air  Force  for 
personnel  in  the  member's  grade  and 
AFSC. 

(e)  The  requestir»g  authontics  will  be 
notified  concerning  the  member's  new 
as.signment,  port  of  entry  into  the  United 
Sidles,  and  estimated  time  of  arrival. 
Absent  unusual  circumstances,  this 
r  Jt'Tication  will  be  made  at  least  10 
days  before  the  member's  rptnm. 

§  M4.13    Delay*  In  returning  nMmb«rs  to 
tn«  United  StatM. 

(a)  A  delay  of  not  more  than  90  days 
irr  completing  action  on  a  request  to 
rr turn  a  member  to  the  United  Stales  for 
delivery  to  civilian  aulhonties  may  be 
granted  when: 

(1)  Efforts  are  in  progress  to  resolve 
ll;e  controversy  to  the  satisfaction  of  the 
requesting  authorities  without  the 
member's  return  to  the  United  Slates. 

(2)  Additional  time  is  required  to 
permit  the  member  to  provide 
satisfactory  evidence  of  legal  efforts  to 
resist  the  request  or  show  leg'timate 
cause  for  noncompliance. 

(3)  Additional  time  is  required  to 
permit  the  commander  to  detrrmine  and 
present  the  specific  effect  of  the  loss  of 
t'ne  member  on  command  mission  and 
r-adiness,  or  pertinent  facts  and 
circumstances  relating  to  any 
international  agreement  foreign  judicial 
proceeding,  DOD,  Air  Force,  or  other 
military  department,  investigation,  or 
cjurt-martial  affecting  the  member. 

(4)  Other  unusual  facts  or 
circumstanccB  warrant  delay. 

(b)  !IQ  USAF/IAjM  will  promptly 
r:»port  all  delay*  in  cases  falling  under 

§  884. 10(d)  of  this  subpart,  through  SAF/ 
CC  and  SAF/MI  ASD(FMAP].  and  to 
nOD/CC. 

(c)  Delays  in  excess  of  90  days  are  not 
authorized  in  cases  falling  under 

§  884.10td)  of  this  subpart,  unless 
approved  by  ASD  (FMStP). 

§  U4. 1 4    Denials  of  a  rcquMt  for  return  of 
a  mamtMr  to  tfw  Unltad  SUtes. 

(a)  Denial  of  a  request  for  reium  of  a 
member  to  the  United  Slates  for  delivery 
to  civilian  authorities  may  be  justified 
when: 

(1)  The  members  return  would  have 
an  adverse  impact  on  operational 
readiness  or  mission  requirements. 

(2)  The  members  return  is  precluded 
by  an  applicable  international 
agreement. 

(3)  The  member  is  the  subject  of 
foreign  judicial  proceedings,  court- 


martial,  or  a  DOD.  Air  Force,  or  other 
military  department  investigation. 

(4)  The  member  has  shown 
satisfactory  evidence  of  legal  efforts  to 
rf^ist  the  request  or  other  legitimate 
cause  for  noncompliance. 

(5)  Other  unusual  facts  or 
circumstances  warrant  a  denial. 

(b)  Commanders  shall  promptly  send 
to  HQ  USAF/JAJM  information 
suggesting  that  denial  may  be 
appropriate.  In  cases  warranting  denial, 
TJAG  will  promptly  send  a 
recommendation  and  supporting 
documentation,  through  SAF/GC  and 
SAF/Ml,  to  ASD(FM&P]  for  decision. 

(c)  The  fact  that  a  recommendation  for 
denial  is  pending  does  not  by  itself 
authorize  noncomphance,  or  a  delay  in 
compliance,  with  any  provision  of  this 
part,  but  TJAG  may  consider  a  pending 
request  for  denial  in  determining 
whether  to  grant  a  delay. 

Subpart  D— Compliance  with  Court 
Orders  by  Civilian  Employees  and 
Dependents 

§884.15    Policy  on  complytng. 

(a)  Air  Force  civilian  employees  and 
dependents  are  expected  to  comply  with 
orde.'s  issued  by  a  federal  or  state  court 
of  competent  jurisdiction  unless 
noncompliance  is  legally  justified.  Air 
Force  civilian  employees  who  persist  in 
noncompliance  are  subject  to  adverse 
administrative  action,  including 
spparalion  for  cause,  as  provided  in 
AFRs  40-7,  40-735,  40-75a  and  147-15.* 
Such  action  is  taken  to  improve 
discipline  and  maintain  the  standards  of 
conduct  expected  of  Air  Force 
employees,  but  not  for  the  purpose  of 
enforcing  private  civil  obligations. 

(b)  Air  Force  officials  will  ensure  that 
civilian  personnel  and  dependents  do 
not  use  assignments  or  officially 
sponsored  residence  outside  the  United 
States  to  avoid  complying  with  valid 
orders  of  a  federal  or  state  court  of 
competent  jurisdiction. 

(c)  Noncompliance  with  a  court  order 
may  be  legally  justified  when  the 
individual  can  adequately  demonstrate 
that  the  conduct,  which  is  the  subject  of 
the  complaint  or  .'equest,  was 
sanctioned  by  supplemental  court 
orders,  equally  valid  court  orders  of 
other  jurisdictions,  good  faith  legal 
efforts  to  resist  the  request,  or  other 
reasons.  HQ  USAF/jACM.  and  |ACA. 
and  Air  Force  legal  offices  in  the 
jurisdiction  concerned  will  provide  legal 
support  to  servicing  staff  judge 
advocates  who  request  assistance  in 
reviewing  these  issues. 

*  See  footnolc  1 1n  (  BMJi. 


§  B«4.16    Procedure  InvoWIng  a  reqtiest  by 
federal  or  stale  autliorltiee  for  cwslody  of 
an  overans  otviKan  emplofee  or  a 
comnand  aponeored  dependent 

(a)  The  procedures  of  this  subpart 
apply  to  the  following  persons: 

(1)  Civilian  employees,  including 
nonappropriated  fund  instrumentality 
fNAFI)  employees,  who  are  assigned 
outside  the  United  Slates. 

(2)  Dependents  residing  outside  the 
United  States, 

(b)  This  subpart  applies  only  when 
Air  Force  authorities  receive  a  request 
for  assistance  (see  S  884.12  of  this  part) 
from  federal,  state  or  local  authorities 
involving  noncompliance  with  a  court 
order  and  noncompliance  is  the  subject 
of  any  of  the  following:  an  arrest 
warrant;  an  indictment,  information,  or 
other  document  used  in  the  jurisdiction 
to  prefer  charges;  or  a  contempt  citation 
involving  the  unlawful  or  contemptuous 
removal  of  a  child  from  the  jurisdiction 
of  the  court  or  the  lawful  custody  of  a 
parent  or  third  party. 

(c)  Commanders  will  comply  with 
requests  to  the  maximum  extent 
possible  consistent  with  operational 
readiness,  mission  requirements, 
provisions  of  international  agreements 
and  foreign  court  orders,  DOD  and 
military  department  investigations,  and 
courts-martial.  If,  after  all  reasonable 
efforts  have  been  exhausted  (see 

§  864.13  of  this  part),  the  matter  cannot 
be  resolved  without  the  employee  or 
dependent  returning  to  the  United 
States,  then  the  commander  shall; 

(1)  Strongly  encourage  the  individual 
to  comply;  and, 

(2)  Consider  imposing  disciplinary 
action  (including  removal)  against  the 
employee  or  withdrawing  command 
sponsorship  of  the  dependent,  as 
appropriate,  for  failure  to  comply. 

§  884.17    Reporting  requests  for 
assistance  and  action. 

The  commander  or  designee  will 
report  promptly  by  message  each 
request  for  assistance  and  intended 
action.  Send  reports  to  HQ  USAF/JAJM, 
who  in  turn  will  submit  required  reports 
through  channels  to  ASD(FM&P).  HQ 
USAF/JAJM  will  conduct  all 
communication  with  requesters. 

§894.18    Format  letter. 

Subject:  Instructions  in  Case  of  Release  on 
Bail  or  Recojjnizance. 

1.  You  are  being  released  to  the  custody  of 
civil  authorities  under  the  provision*  of  APR 
111-11.  This  action  does  not  constitute  a 
discharge  from  the  Ak  Force.  If  you  are 
released  from  dvil  custody  on  bail  or  on  your 
own  recognizance,  report  immediately  in 
person  or  by  telephone  to  the  (Air  Force  unit, 
activity,  or  recruiting  office)  for  further 


C^ 
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instructions.  Advise  the  commander  of  your 
rame.  grade,  SSN.  organization,  the 
circumstances  of  your  release  from  custody, 
and  the  contents  of  this  letter,  including  the 
Note  below. 

2.  Certain  restrictions  may  be  placed  upon 
you  by  the  civil  authorities  in  connection 
with  your  temporary  release  from  custody.  Be 
certain  to  include  in  your  report  what  these 
limitations  are, 
(Signature  element) 

Note:  Section  884.3  provides  that  the 
authority  to  whom  you  will  report  will  advise 
the  commander  who  authorized  your  delivery 
to  civil  authorities,  or  if  that  is  not  possible, 
HQ  AFMPC/DPMARS  or  DPMRPP2,  by  the 
fastest  means  available  Your  name,  grade, 
SSN.  organization,  and  other  pertinent 
circumstances  will  be  provided  and  further 
instructions  will  be  requested. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  91-1121  Filed  1-16-91;  8.45  am] 

BILLING  CODE  3«10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  161 
[CGD  89-0621 
RIN2115-AD39 

Regulations  for  Required  Participation 
in  Vessel  Traffic  Service  New  York; 
Effective  Date  Change 

agency:  Coast  Guard,  DOT. 
action:  Final  rule:  change  in  effective 


date. 


SUMMARY:  On  August  27, 1990,  the  Coast 
Guard  published  a  final  rule  in  the 
Federal  Register  (55  FR  34908)  amending 
the  Coast  Guard's  Vessel  Traffic 
Management  Rules  to  include 
participation  in  Vessel  Traffic  Service 
New  York,  effective  December  1, 1990. 
The  effective  date  was  then  delayed 
until  January  16, 1991  (55  FR  49998, 
December  4. 1990).  This  document 
further  delays  required  participation  in 
the  New  York  Vessel  Traffic  Service 
until  February  15,1991. 
EFFECTIVE  DATES:  January  17, 1991.  The 
effective  date  of  33  CFR  161.501  through 
161.580  is  February  15, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Riley,  Project  Manager, 
Commandant  (G-NSP),  U.S.  Coast 
Guard,  2100  2nd  St.  SW.,  Washington, 
DC  20593-0001,  Tel.  (202)  267-0412. 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  hohdays. 
SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  has  deeded  to  postpone 
mandatory  participation  in  VTS  New 
York  until  February  15. 1991  vice 
January  16, 1991.  Participation  will 


remain  voluntary  until  that  date.  This 
will  allow  additional  time  for  user 
familiarization,  training  of  VTS 
watchstanders,  and  equipment 
improvements.  Participation  by  vessels 
listed  in  §  161.501(c)  of  the  final  rule  will 
be  required  beginning  February  15, 1991. 

Dated;  January  14. 1991. 
R.C,  Houle, 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 

Office  of  Navigation  Safety  and  Waterway 

Sen-ices. 

[FR  Doc.  91-1125  Filed  1-16-91;  8:45  am] 

BILUNQ  CODE  4S10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  90-233;  RM-7089,  RM- 
75461 

Radio  Broadcasting  Services; 
Gart)erville  and  Yuba  City,  CA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
279C1  to  Garberville,  California,  as  that 
community's  second  local  FM  service,  in 
response  to  a  petition  for  rule  making 
filed  by  Eric  R.  Hilding  (RM-7089).  See 
55  FR  19284.  May  9. 1990.  Additionally, 
in  response  to  a  counterproposal  filed 
on  behalf  of  Ridge  L.  Harlan.  Channel 
280B1  is  substituted  for  Channel  280A  at 
Yuba  City.  California,  and  the  license 
for  Station  KXCL(FM)  is  modified 
accordingly  to  specify  the  higher 
powered  channel.  Coordinates  used  for 
Channel  279C1  at  Garberville  are  40-05- 
54  and  123-47-36.  Coordinates  used  for 
Channel  280B1  at  Yuba  City  are  39-12- 
21  and  121-49-11.  [See  Supplementary 
Information,  hifra.)  With  this  action,  the 
proceeding  is  terminated. 
dates:  Effective  February  25, 1991;  The 
window  period  for  filing  applications  for 
Channel  279C1  at  Garberville, 
California,  will  open  on  February  26, 
1991,  and  close  on  March  28, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530,  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau,  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-233, 
adopted  December  24, 1990  and  released 
January  11, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  suite 
140.  Washington.  DC  20037. 

Interested  parties  should  note  that  the 
petition  for  rule  making  at  Garberville 
was  filed  prior  to  October  2, 1989.  and, 
therefore,  applicants  for  Channel  279C1 
at  that  community  may  avail  themselves 
of  the  provisions  of  §  73.213(cl  of  the 
Commission's  Rules.  See  47  CFR 
73.213(c). 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting 

PART  73— [AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C.  154.  303. 

§73.202    (Amended) 

2.  Section  73.202(b!,  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  279C1  at  Garberville 
and  by  removing  Channel  280A  and 
adding  Channel  280B1  at  Yuba  City. 

Federal  Communications  Commission. 
Andrew ).  Rhodes, 

Acting  Chief  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc  91-1072  Filed  1-16-91;  8:45  am] 

BILUNQ  CODE  •712-01-M 


47  CFR  Part  73 

IMM  Docket  No.  90-130;  RM-71601 

Radio  Broadcasting  Services; 
Rockledge,  PL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  document  substitutes 
Channel  274C2  for  Channel  274A  at 
Rockledge.  Florida,  in  response  to  a 
petition  for  reconsideration  filed  by 
D.V.R.  Broadcasting  ("petitioner").  A 
Report  and  Order  was  issued  in  this 
proceeding  on  October  18. 1990. 
dismissing  the  rule  making  for  lack  of 
interest.  See  55  FR  42739  (Oct.  23. 1990). 
Petitioner  establishes  that  timely 
comments  were  filed  The  coordinates 
for  Channel  274C2  at  Rockledge  are 
North  Latitude  28-33-30  and  West 
Longitude  80-48-00.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE  February  28, 1991. 
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FOR  ROTTMCn  INfOWMATION  CONTACT: 
Nancy  |.  Walls.  Mass  Media  Bureau 
(202)  634-65J0. 

SumXMtMTAIIY  mvtWMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  90-130,  adopted  December 
28, 1990.  and  released  January  14,  1991. 
The  full  text  of  this  Commission 
decision  it  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
iai9  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street  NW.,  suite  140. 
Washington,  DC  20037. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[AIIE#*DED] 

1.  The  aulhonty  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303 

173.202    lAmmdwl) 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  27 4A  and  adding 
Channel  274C2  at  Rockledge. 

Federal  Communications  Commi.s9ion. 
Douglas  W.  Webbink, 

Chief.  Policy  and  Ruies  Di^isJon.  Muss  Media 
Bureau. 
[FR  Doc.  91-1184  Filed  1-16-91;  8:45  am] 

WUJNQ  COOC  (712-0«-« 


47  CFR  Part  73 

[MM  Docket  No.  «K3«S;  fMI-4M2l 

Radio  Broadcasting  Sarvtoaa;  G»tn 
Art>or  and  Scottsvilie,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  238C2  for  Channel  240A  at  Glen 
Arbor,  Michigan,  and  modifies  the 
construction  permit  for  Station  WTlfM, 
Channel  240A,  to  specify  Channel 
238C2,  and  also  substitutes  Channel 
235C3  for  Channel  240A  at  Scottsvilie. 
Michigan,  and  modifies  the  license  of 
Station  WKZC,  Channel  240A, 
accordingly.  The  Notice  was  issued  in 
response  to  a  petition  filed  jointly  by 
David  C.  Schaberg  (Glen  Arbor)  and 
West  Shore  Broadcasting  (Scottsvilie). 
See  54  FR  37700,  September  12. 1989. 
Canadian  concurrence  has  been 
obtained  for  Channel  23flC2  at  Glen 
Arbor  at  coordinates  44-53-25  and  85- 


59-59  as  a  specially  negotiated  short 
spaced  allotment  and  for  Channel  235C3 
at  Scottsvilie  at  coordinates  4^1-04-40 
and  86-2.>-00. 

EFFECTIVE  DATE  Febmary  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPliMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-385, 
adopted  December  26,  1990.  and 
released  January  11. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  fntemational 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  suite  140. 
Washington.  DC  20037. 

Ust  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  73-{  AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Aalhority:  47  U  S  C  154.  303.      7 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  240A  and  adding 
Channel  23«C2  at  Glen  Arbor  and  by 
removing  Channel  240A  and  adding 
Channel  236C3  at  Scottsvilie. 

Federal  &)mmunication»  Commission. 

Andr«w  |.  Rhodes, 

Acting  Chief.  AUocatiom  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc  91-1073  Filed  1-16-Sl;  8:45  am) 

BIU.IMG  COOf  »71I-01-I1 


47  CFR  Part  73 

[MM  Oockat  No.  90-410;  RM-73S4 1 

Radio  Broadcasting  Services; 
PIckford,  Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


DATCS:  Effective  February  25, 1991.  The 
window  period  for  filing  applications  for 
Channel  288A  at  Pickford  will  open  on 
February  26, 1991,  and  close  on  March 
28, 1991. 

FOR  FURTMER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission  s  Report 
and  Order,  MM  Docket  No.  90-^10. 
adopted  December  24, 1990.  and 
released  January  11, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  suite  140 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Pickford.  Channel  288A. 
Federal  Communications  Commission. 
Andnw  |.  Rhodes. 

Acting  Chief,  AllocaUons  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-1074  Filed  1-16-91;  8:45  am] 

BILUNO  coot  »711-01-« 


summary:  This  document  allots  Channel 
288A  to  Pickford,  Michigan,  as  that 
commumty's  first  FM  broadcast  service, 
in  response  to  a  petition  filed  by  Leon  B. 
Van  Dam.  See  55  FR  38338.  September 
18. 1990.  Canadian  concurrence  has 
been  obtained  for  this  allotment  at 
coordinates  46-09-30  and  84-21-30. 


47  CFR  Part  73 


[MM  Docket  No.  8S-312;  RM-6127,  RM- 

61351 

Radio  Broadcasting  Services;  Peart 
and  Magee,  MS 

AGENCY:  Federal  Communications 

Commission. 
action:  Final  rule. 


SUMMARY:  This  document  grants  Colon 
Johnston's  petition  for  reconsideration 
requesting  that  the  Commission  rescind 
the  allotment  of  Channel  230A  to  Magee. 
Mississippi,  and  allot  the  channel  to 
Pearl,  Mississippi.  In  the  report  and 
order  in  this  proceeding,  the  Allocations 
Branch  staff  allotted  Channel  230A  to 
Magee  as  its  second  local  service,  even 
though  an  allotment  to  Pearl  would  have 
provided  that  community  with  its  first 
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local  service.  This  was  done  because  it 
then  appeared  that  Johnston,  the 
proponent  of  the  Pearl  allotment,  had 
not  submitted  a  statement  of  continuing 
interest  in  that  allotment.  However,  as 
stated  in  Johnston's  petition,  such  a 
statement  had  been  timely  submitted  to 
the  Commission  but  had  not  been 
received  in  the  Allocations  Branch. 

In  view  of  the  above,  the  Commission 
believes  that  the  public  interest  would 
be  better  served  by  allotting  Channel 
230A  to  Pearl,  since  this  would  providf 
that  community  with  its  first  local 
service.  As  stated  in  the  notice  of 
proposed  rule  making,  Channel  230.'\ 
can  be  allotted  to  Pearl  in  compliance 
with  the  Commissions  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.1  kilometers  (4.4 
miles)  northeast  of  the  community.  The 
coordinates  for  Channel  230A  at  Pearl, 
Mississippi,  are  32-15-07  and  90-03-41. 
With  this  action,  this  proceeding  is 
terminated. 

dates:  Effective  February  28. 1991.  The 
window  period  for  filing  applications 
will  open  on  March  1, 1991,  and  close  on 
April  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fawn  E.  Wilderson,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPl^MEMTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 

Docket  No.  88-312,  adopted  December 
28, 1990,  and  released  January  14. 1991. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW„  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{ AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotment!,  under  Mississippi,  is 
amended  by  removing  Channel  230A  at 
Magee  and  adding  Channel  230A  at 
Pearl. 


Federal  Communications  Commissiun. 
Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau 

[FR  Doc  81-1185  Filed  1-16-fll.  845  am] 
BiLUNO  coot  •na-oi-a 


47  CFR  Part  73 

[MM  Docket  No.  M-74;  RM-6440  and  RM- 
6772J 

Radio  Broadcasting  Services;  Bourfoon 
and  Columbia,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
244A  to  Bourbon,  Missouri,  as  that 
community's  first  FM  broadcast  service. 
in  response  to  a  petition  filed  by  Lake 
Broadcasting,  Inc.  See  54  FR  13536,  April 
4, 1989.  There  is  a  site  restriction  8.4 
kilometers  (5.2  miles)  southeast.  The 
coordinates  for  Charme!  244A  are  38-06- 
10  and  91-10-22.  Issuance  of  a  license 
for  Charmel  244A  at  Bourbon  may  be 
withheld  until  Station  KNSX.  Steelville. 
Missouri,  is  licensed  on  Channel  227C2 
in  lieu  of  Channel  244A.  In  response  to  a 
counterproposal  filed  by  Ronald  L. 
Peterson,  we  shall  substitute  Chaimel 
244C3  for  Channel  244A  at  Columbia. 
Missouri.  We  shall  also  modify  the 
license  for  Station  KCMQ(FM]  to  specify 
operation  on  the  Class  C3  Channel.  The 
coordinates  for  Channel  244C3  are  38- 
58-01  and  92-18-39. 

DATES:  Effective  February  28, 1991;  the 
window  period  for  filing  applications  for 
Channel  244A  at  Bourbon  will  open  on 
March  1. 1991.  and  close  on  April  1, 
1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-74, 
adopted  December  31, 1990,  and 
released  January  14, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


1.  The  authority  citation  for  part  73 
continues  to  read  as  follows 

Authority:  47  U.S.C.  154,  303. 


§73.302    lAmendadj 

2.  Section  73.202(bl.  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  244A  and  adding 
Channel  244C3  at  Columbia,  and  by 
adding  Bourbon,  Channel  244A. 

Federal  Communications  Commission. 
.Andrew  |.  Rhodes, 

Acting  Chief  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-1186  Filed  1-16-91,  8:45  am] 

nUJMO  COM  «7U-0V4t 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Parts  523,  546,  and  5S2 

[APD2S00.12ACHGE  19] 

General  Services  Administration 
Acquisition  Regulation;  Hazardous 
Material  Data.  Inspection  of  Supplies 

agency:  OfTice  of  Acquisition  Policy, 

GSA, 

ACTION:  Final  rule.       ^^^ 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  (APD  2800,12A)  chapter  5.  is 
amended  by  revising  section  523.303  to 
designate  the  existing  text  as  paragraph 
(a)  and  adding  paragraph  (b)  to 
prescribe  a  Nonconforming  Hazardous 
Materials  clause  at  552.223-72.  revising 
section  546.710  by  redesignating  the 
existing  text  in  the  basic  clause  and 
Alternate  I  as  paragraphs  (a)(1)  and 
(a)(2),  respectively,  and  adding 
paragraphs  (a)(3)  and  (a){41  to  prescribe 
Alternate  U  for  use  if  the  acquisition  is 
for  class  8010  items  and  AlternoUve  III 
for  use  if  the  acquisition  is  for  class  8030 
or  8040  items;  adding  section  552.223-72 
by  providing  the  text  of  the 
Nonconforming  Hazardous  Materials 
clause  to  be  used  in  solicitations  and 
contracts  requiring  conirac'ors  to  submit 
hazardous  material  data,  revising 
section  552.242-70  by  permitting 
contractors  to  submit  miormation 
required  on  GSA  Form  1678,  Status 
Report  of  Orders  and  Shipments,  by 
electronic  data  interchange:  revising 
section  552.246-17  by  clarifying  the 
contractor's  responsibUity  for  removing 
nonconforming  supplies  during  the 
warranty  period,  the  remedies  available 
to  the  Government,  and  providing  the 
text  for  Alternates  11  and  III  of  the  basic 
clause  for  use  in  acquisitions  for  class 
8010  items  and  class  8030  or  8040  items 
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respectively;  revising  section  552.246-70 
to  amend  the  contractor's  record 
retention  period  for  production  records 
of  quality  control,  reliability  and 
inspection  to  be  consistent  with  FAR, 
permitting  submission  of  computer 
formatted  equivalents  to  the  DD  Form 
250  and  for  shipments  to  civilian 
facilities,  provide  alternative  reporting 
and  certification  mechanisms  that 
contractors  may  utilize  in  l.eu  of  the  DD 
Form  250:  adding  amendatory  language 
to  clarify  the  contractor's  responsibility 
for  removing  nonconforming  supplies 
and  the  Government's  remedies  where 
there  is  noncompliance  by  the 
contractor  revising  section  552.246-72 
by  making  the  contractor's  record 
retention  period  for  records  identified  in 
paragraph  f  above  consistent  with  the 
FAR,  permitting  submission  of  computer 
formatted  equivalents  to  the  DD  Form 
250,  and  clarifying  the  remedies 
available  to  the  Government  when  the 
contractor  fails  to  remove  or  provide 
instructions  for  the  removal  of  rejected 
supplies;  and  revising  the  matrix  at 
552.301  to  add  a  reference  to  the 
Nonconforming  Hazardous  Materials 
clause.  The  matrixes  are  not  published 
in  this  document  and  do  not  appear  in 
the  Code  of  Federal  Regulations.  Copies 
may  be  obtained  from  the  Director  of  the 
Office  of  GSA  Acquisition  Policy  (VP), 
18th  and  F  Streets,  NW.,  Washington, 
DC  20405. 

EFFECTIVE  DATE:  February  1, 1991. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Paul  L.  Linfield.  Office  of  GSA 
Acquisition  Policy,  (202)  501-1224, 
SUPPLEMENTARY  INFORMA'HON: 

A.  Public  Comments 

Comments  were  solicited  from  the 
public  as  indicated  in  GSAR  Notice  5- 
173  (53  FR  47551)  and  in  the  final  rule  (54 
FR  1195-1).  No  comments  were  received 
from  the  public.  However,  comments 
received  from  various  GSA  offices  have 
been  considered  and  where  appropriate 
incorporated  in  the  final  rule. 

B.  Executive  Order  12291 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C.  Regulatory  Flexibility  Act 

The  revisions  regarding  the  use  of 
various  clauses  and  the  requirements  of 
the  clauses  are  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act 
since  the  current  reporting  and 


certification  requirements  in  the  clauses 
have  been  made  more  flexible.  As 
indicated  in  GSAR  Notice  5-173  (53  FR 
47551)  and  in  the  final  rule  (54  FR  11954), 
initial  and  final  regulatory  flexibility 
analyses  were  prepared  and  made 
available  for  public  comment.  No 
comments  were  received  on  the  impact 
of  either  the  proposed  or  final  rule.  The 
other  revisions  in  the  rule  also  clarify 
existing  requirements.  Accordingly,  no 
new  regulatory  flexibility  analysis  has 
been  prepared.  The  Status  Report  of 
Orders  and  Shipments  clause  at  552.242- 
70,  the  Source  Inspection  by  Quality 
Approved  Manufacturer  clause  at 
552.246-70,  and  the  Source  Inspection  by 
Government  clause  at  552.246-72 
contain  information  collection 
requirements  which  have  been  approved 
by  OMB  under  3504(h)  of  the  Paperwork 
Reduction  Act  and  assigned  OMB 
Control  No.  3090-0027.  Since  the 
mechanism  for  collecting  the 
information  was  revised,  the  proposed 
rule  also  was  submitted  to  OMB  for 
review  and  approval.  OMB  approved 
the  revised  information  collection 
through  June  30, 1992. 

Comments  on  the  information 
collection  requirements  in  this  proposed 
rule  may  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention.  Desk  Officer  for  GSA. 
Washington,  DC  20503. 

The  title  of  the  first  collection  in  this 
rule  is  "Status  Report  of  Orders  and 
Shipments."  The  clause,  requiring 
contractors  to  submit  a  monthly  report 
showing  the  status  of  processing  of 
orders  received  under  the  contract,  is 
being  revised  to  permit  contractors  to 
report  the  information  via  electronic 
data  interchange.  The  contracting  officer 
responsible  for  administering  the 
contract  uses  the  information  to  ensure 
that  orders  are  shipped  in  accordance 
with  the  delivery  terms  established  in 
the  contract  and  to  initiate  appropriate 
action  when  orders  are  delinquent.  The 
respondents  are  contractors  awarded 
indefinite  delivery  or  requirements 
contracts  for  stock  replenishment  items 
by  GSA.  The  estimated  annual  burden 
for  this  collecfion  is  3,900  hours.  This  is 
based  on  an  estimated  average  burden 
hour  per  response  of  .083,  a  proposed 
frequency  of  12  responses  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  3,900. 

The  title  of  the  second  collection  in 
this  rule  is  "Material  Inspection  and 
Receiving  Report  (DD  Form  250  and 
GSA  Form  308). "  The  clause  at  552.246- 
70,  Source  Inspection  by  Quality 
Approved  Manufacturer,  currently 
requires  the  contractor  to  prepare,  sign 
and  distribute  a  DD  Form  250  for  each 
shipment  under  the  contract.  Under  this 


revision,  shipments  to  military  facilities 
will  still  require  a  DD  Form  250  or 
computer  formatted  equivalent.  For 
shipments  made  to  civilian  facilities,  a 
contractor  will  have  the  additional 
alternatives  of  providing  the  requisite 
information  on  its  company  letterhead 
or  invoice  document. 

The  clause  at  552.246-72,  Source 
Inspection,  requiring  the  contractor  to 
prepare  for  signature  by  Government 
inspector  the  DD  Form  250  for  deliveries 
to  military  agencies  or  the  GSA  Form 
308  for  deliveries  to  civilian  agencies,  is 
being  revised  to  permit  computer 
formatted  equivalents  for  the  DD  Form 
250.  The  contractor  distributes  the  forms 
after  signature  by  the  Government 
inspector.  The  information  contained  on 
the  DD  Form  250  or  GSA  Form  308  is 
used  by  various  contract  administration 
and  other  support  offices  to  document 
contract  quality  assurance,  acceptance 
of  supplies,  shipments,  and  to  support 
payments.  The  information  is  essential 
to  effective  contract  administration.  The 
respondents  are  contractors  awarded 
supply  contracts  by  GSA  that  provide 
for  source  inspection.  The  estimated 
total  annual  burden  for  this  collection  is 
13,400  hours.  This  is  based  on  an 
estimated  average  burden  hour  per 
response  of  .05,  an  average  proposed 
frequency  of  64  responses  per 
respondent,  and  an  estimated  number  of 
likely  respondents  of  4,200. 

List  of  Subjects  in  48  CFR  Parts  523,  546. 
and  552 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
parts  523,  546  and  552  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  523-[ AMENDED] 

2.  Section  523.303  is  revised  to  read  as 
follows: 

523.303    Contract  ClauM. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  552.223-70,  Hazardous 
Substances,  in  solicitations  and 
contracts  for  packaged  items  subject  to 
the  Federal  Hazardous  Substances  Act 
and  the  Hazardous  Materials 
Transportation  Act. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  552.223-72,  Nonconforming 
Hazardous  Materials,  in  solicitations 
and  contracts  requiring  contractors  to 
submit  hazardous  material  data. 

PART  546— [AMENDED] 

3.  In  section  546.710  paragraph  (a)  is 
revised  to  read  as  follows: 
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S46.710    Contract  ClauMs. 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  at  552.246-17.  Warranty 
of  Supplies  of  a  Noncomplex  Nature,  or 
applicable  alternate  in  solicitations  and 
contracts  instead  of  the  FAR  clause  at 
52.246-17  or  applicable  alternate. 

(2)  If  commercial  products  or  items 
are  to  be  acquired,  the  contracting 
officer  shall  use  the  clause  at  552.246-17 
with  its  Alternate  I.  The  terra 
"commercial  items  '  does  not  include 
Commercial  Item  Description  (ClDs) 
that  describe  "commercial-type 
products"  or  specifications. 

(3)  If  the  acquisition  is  for  other  than 
commercial  items  in  Class  8010.  the 
contracting  officer  shall  use  the  clause 
at  552.246-17  with  its  Alternate  II. 

(4)  If  the  acquisition  is  for  other  than 
commercial  items  in  Class  8030  or  8040. 
the  contracting  officer  shall  use  the 
clause  at  552.246-17  with  its  Alternate 
III.  In  addition,  the  contracting  officer 
shall  specify  in  the  solicitation  whether 
items  being  acquired  are  "noncritical 
end  use  items"  or  "critical  end  use 
items". 


PART  552— [AMENDED] 

4.  Section  552.223-70  is  amended  by 
revising  the  introducton.^  paragraph  to 
read  as  follows: 

552.223-70    Hazardous  Substances. 

As  prescribed  in  523.303(a),  insert  the 
following  clause; 

•        •        *        •         • 

5.  Section  552.223-72  is  added  to  read 
as  follows: 

552.223-72    Nonconforming  Hazardous 
Materials. 

As  prescribed  in  523.303(b),  insert  the 
following  clause: 

Nonconfonning  Hazardous  Materials  (Dec 
1990) 

(a)  Nonconfonning  supplies  that  contain 
hazardous  material  or  that  may  expose 
persons  who  handle  or  transport  the  supplies 
to  hazardous  material  and  which  require 
replacement  under  the  inspection  and/or 
warranty  clauses  of  this  contract  shall  be 
reshipped  to  the  Contractor  at  the 
Contractor's  expense.  The  Contractor  agrees 
to  accept  return  of  these  nonconforming 
supplies  and  to  pay  all  costs  occasioned  by 
their  return. 

(b)  "Hazardous  material. "  as  used  in  this 
clause,  is  defined  in  Federal  Standard  No. 
313B.  in  effect  on  the  date  of  this  contract. 

(c)  If  the  Contractor  fails  to  provide 
acceptable  disposition  instructions  for  the 
nonconforming  supplies  within  10  days  from 
the  date  of  the  Government's  request  (or  such 
longer  period  as  may  be  agreed  to  between 
the  Contracting  Officer  and  the  Contractor), 
or  fails  to  accept  return  of  the  reshipped 
nonconforming  supplies,  such  failure:  (1)  May 


be  interpreted  as  a  willful  failure  to  perform 
(2)  may  result  in  termination  of  the  contract 
for  default  and  (3)  shall  be  considered  by  the 
Contracting  Officer  in  determining  the 
responsibility  of  the  Contractor  for  any  future 
award  (see  FAR  9.104-3(c)  and  0.406-2). 

(d)  Pending  final  resolution  of  any  dispute, 
the  Contractor  shall  promptly  comply  with 
the  decision  of  the  Contracting  Officer. 

(End  of  Clause) 

6.  Section  552.242-70  is  revised  to  read 
as  follows: 

552.242-70    Status  Report  of  Orders  and 
Shipments. 

As  prescribed  in  542.1107,  insert  the 
following  clause: 

Status  Report  of  Orders  and  Shipments  (Dec 
1990) 

(a)  The  Contractor  shall  furnish  to  the 
Administrative  Contracting  Officer  (ACO)  a 
report  covering  orders  received  and 
shipments  made  during  each  calendar  month 
of  contract  performance.  The  information 
required  by  the  Government  shall  be  reported 
on  GSA  Form  1678.  Status  Report  of  Orders 
and  Shipments,  in  accordance  with 
instruction  on  the  form,  or  in  an  automated 
printout  form  as  an  attachment  to  the  GS.^ 
Form  16~8  when  authorized  by  the  ACO. 
Blocks  1  through  5  of  the  GSA  Form  1678 
must  be  completed  and  attached  as  a  cover 
page  to  the  automated  report.  Alternatively, 
the  required  info.'-mation  may  be  reported  by 
electronic  data  interchange  using  ANSI 
standards.  For  farther  informaUon.  contact 
GSA.  Contract  Administration  Division 
[Contracting  Officer  insert  appropriate 
telephone  number  of  FQC]  Reports  shall  be 
forwarded  to  the  ACO  not  later  than  the 
seventh  workday  of  the  succeeding  month. 

(b)  An  initial  supply  of  GSA  Form  1678  will 
be  forwarded  to  the  Contractor  with  the 
contract.  Additional  copies  of  the  form,  if 
needed,  may  be  obtained  from  the  ACO  or 
reproduced  by  the  Contractor. 

(End  of  Clause] 

7.  Section  552.246-17  is  revised  to  read 
as  follows: 

552.24^17    Warranty  of  Supplies  of  a 
Noncomples  Nature. 

As  prescribed  in  546.710(a)(1).  insert 
the  following  clause: 

Warranty  of  Supplies  of  a  Noncomplex 
Nature  (Dec  1990)  (Deviation  FAR  52.246-17) 

(a)  Definitions.  "Acceptance,"  as  used  m 
this  clause,  means  the  act  of  an  authorized 
representative  of  the  Government  by  which 
the  Government  assumes  for  itself,  or  as  an 
agent  of  another,  ownership  of  existing 
supplies,  or  approves  specific  services  as 
partial  or  complete  performance  of  the 
contract.  "CorrecUon,"  as  used  in  this  clause, 
means  the  elimination  of  a  defect.  "Supplies, " 
as  used  in  this  clause,  means  the  end  item 
furnished  by  the  Contractor  and  related 
services  required  under  the  contract.  The 
word  does  not  include  "data. " 

(b)  Contractor's  obligations. 

(1)  Notwithstanding  inspection  and 
acceptance  by  the  Government  of  supphes 


furnished  under  this  contract,  or  any 
condition  of  this  contract  concerning  ttie 
conclusiveness  thereof,  the  Contractor 
warrants  that  for' 

ji)  All  supplies  furnished  under  this 
contract  will  be  free  from  defects  in  material 
or  workmanship  and  will  conform  with  the 
requirements  of  this  contract,  and 

(ii)  The  preservation,  packaging,  packing, 
and  marking,  and  the  preparation  for.  and 
method  of.  shipment  of  such  supphes  will 
conform  with  the  requirements  of  this 
contract. 

(2)  When  return,  correction,  or  replacement 
is  required,  the  Contractor  shall  be 
responsible  for  all  costs  attendant  with  no 
return,  correcUon  or  replacement  of  the 
nonconforming  supplies  An\  removal  in 
connection  with  the  above  shall  be  done  by 
the  Contractor  at  its  expense  However,  ihe 
Contractor's  hability  for  the  transportation 
charges  shall  not  exceed  an  amount  equal  to 
the  cost  of  transportation  by  ine  usual 
commercial  method  of  shipment  t)etween  the 
place  of  delivery  specified  in  the  contract  and 
the  Contractor's  plant,  and  return 

(3)  Any  supplies  or  parts  thereof,  corrected 
or  furnished  m  replacement  under  this  clause, 
shall  also  be  subject  to  the  terms  of  this 
clause  to  the  same  extent  as  supplies  initially 
delivered  The  warranty  with  respect  to 
supplies  or  parts  thereof,  shall  be  equal  m 
duration  to  that  in  paragraph  (b|!ll  of  this 
clause  and  shall  run  from  the  date  of  delivery 
of  the  corrected  or  replaced  supplies. 

(4)  All  implied  warranties  of 
merchantabihty  and    fitness  for  a  parUcular 
purpose"  are  excluded  from  any  obligation 
conlamed  in  this  contract. 

(c)  Remedies  available  to  the  Government. 

(1)  The  Contracting  Officer  shall  give 
written  notice  to  the  Contractor  of  any 
breach  of  warranties  in  paragraph  |bl(l)  of 
this  clause  wiihir  ' '  This  notice  shall 
contain  information  concerning  tne 
deficiencies  found,  the  location  of  the 
nonconforming  supplies,  and  the  quanuty 
involved. 

(2)  Within  a  reasonable  time  after  the 
notice,  the  Contracung  Officer  may  eittier — 

(i)  Require,  by  wntten  notice,  the  prompt 
correction  or  replacement  of  any  supplies  or 
parts  thereof  (including  preservation. 
packaging,  packing,  and  marking)  that  do  not 
conform  with  the  requirements  of  this 
contract  withm  the  meaninjt  of  paragraph 
{b)(l)  of  this  clause;  or 

(ii)  Retain  such  supplies  and  reduce  the 
contract  price  by  an  amount  equitabip  under 
the  circumstances.  When  the  nature  of  the 
defect  in  the  nonconforming  item  is  such  that 
the  defect  affects  an  entire  batch  or  lot  of 
matenal.  then  the  equitable  price  adjustment 
shall  apply  to  the  entire  batch  or  lot  of 
material  from  which  the  nonconforming  item 
was  taken, 

(3)(i!  If  the  contract  provides  for  inspection 
of  supplies  by  sampling  procedures, 
conformance  of  supplies  or  components 
subject  to  warranty  action  shall  \x 
determined  by  the  applicable  sampling 
procedures  in  the  contract.  The  Contracting 
Officer— 

[.\]  May,  for  sampling  purposes  group  any 
supplies  delivered  under  this  contract. 
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(B)  Shall  require  the  size  of  the  sample  to 
be  that  required  by  sampling  procedures 
specified  m  the  contract  for  the  quantity  of 
supplies  on  which  warranty  action  is 
proposed: 

(C)  May  project  warranty  sampling  results 
over  supplies  in  the  same  shipment  or  other 
supplies  contained  m  other  shipments  even 
though  all  of  such  supplies  are  not  present  at 
the  point  of  reinspection:  provided,  that  the 
supplies  remaining  are  reasonably 
representative  of  the  quantity  on  which 
warranty  action  is  proposed;  and 

(D)  Need  not  use  the  same  lot  size  as  on 
original  inspection  or  reconstitute  the  original 
inspection  lots. 

(ii)  Within  a  reasonable  time  after  notice  of 
any  breach  of  the  warranties  specified  in 
paragraph  (b)(1)  of  this  clause,  the 
Contracting  Officer  may  exercise  one  or  more 
of  the  following  options: 

(A)  Require  an  equitable  adjustment  in  the 
contract  price  for  any  group  of  supplies. 

(B)  Screen  the  supplies  grouped  for 
warranty  action  under  this  clause  at  the 
Contractor's  expense  and  return  all 
nonconforming  supplies  to  the  Contractor  for 
correction  or  replacement. 

(C)  Require  the  Contractor  to  screen  the 
supplies  at  locations  designated  by  the 
Government  within  the  continental  United 
States  and  to  correct  or  replace  all 
nonconforming  supplies. 

(D)  Return  the  supplies  grouped  for 
warranty  action  under  this  clause  to  the 
Contractor  (irrespective  of  the  f.o.b.  point  or 
the  point  of  acceptance)  for  screening  and 
correction  or  replacement.  All  costs  incurred 
by  the  Government  in  returning  the 
nonconforming  supplies,  including  costs  to 
the  freight  carrier  resulting  from  the 
Contractor's  refusal  to  accept  their  return, 
shall  be  for  the  Contractor's  account. 

(4)(i)  The  Contracting  Officer  may  by 
contract  or  otherwise,  correct  or  replace  the 
nonconforming  supplies  with  similar  supplies 
from  another  source  and  charge  to  the 
Contractor  the  cost  occasioned  to  the 
Government  thereby  if  the  Contractor— 

(A)  Fails  to  make  redeUvery  of  the 
corrected  or  replaced  supplies  within  the  time 
established  for  their  return:  or 

(B)  Fails  either  to  accept  return  of  the 
nonconforming  supplies  or  fails  to  make 
progress  after  their  return  to  correct  or 
replace  them  so  as  to  endanger  performance 
of  the  delivery  schedule,  and  in  either  of 
these  circumstances  does  not  cure  failure 
within  a  period  of  10  days  (or  such  longer 
period  as  the  Contracting  Office  may 
authonze  in  writing)  after  receipt  of  notice 
from  the  Contracting  Officer  specifying  such 
failure. 

(li)  Instead  of  correction  or  replacement  by 
the  Government,  the  Contracting  Officer  may 
require  an  equitable  ad|ustment  of  the 
contract  price  for  all  nonconforming  supplies, 
including  batch  or  lot  matenals  which  either 
have  been  consumed  or  other  disposition  has 
been  made.  In  addition,  if  the  Contractor  fails 
to  furnish  timely  disposition  instructions,  the 
Contracting  Officer  may  return  the  supplies 
for  screening  and  correction  or  replacement 
under  subparagraph  lc)(3)(ii)lD)  above;  store 
the  nonconforming  supplies  for  the 
Contractor's  account:  sell  the  nonconforming 


supplies  to  the  highest  bidder  on  the  open 
market  and  apply  the  proceeds  against  the 
accumulated  storage  and  other  costs, 
including  the  cost  of  the  sale:  or  otherwise 
dispose  of  the  nonconforming  supplies  for  the 
Contractor's  account  in  a  reasonable  manner. 
The  Government  is  entitled  to  reimbursement 
from  the  Contractor,  or  from  the  proceeds  of 
such  disposal,  for  the  reasonable  expenses  of 
the  care  and  disposition  of  the 
nonconforming  supplies,  as  well  as  for  excess 
costs  incurred  or  to  be  incurred. 

(5)  The  rights  and  remedies  of  the 
Govenmienf  provided  In  this  clause  are  in 
addition  to  and  do  not  limit  any  rights 
afforded  to  the  Government  by  any  other 
clause  of  this  contract. 

(6)  Unless  otherwise  provided,  this 
warranty  is  applicable  both  within  and 
outside  the  continental  limits  of  the  United 
States. 

(7)  In  addition  to  other  marking 
requirements  of  this  contract,  the  Contractor 
shall  stamp  or  mark  the  supplies  delivered  or 
otherwise  furnish  notice  with  the  supplies  of 
the  existence  of  the  warranty.  The  marking 
should  briefly  include  (i)  a  statement  that  the 
warranty  exists,  (ii)  the  substance  of  the 
warranty,  (iii)  its  duration,  and  (iv)  whom  to 
notify  if  the  supplies  are  found  to  be 
defective. 

(End  of  Clause) 

*  Contracting  Officer  shall  state  the 
specific  period  of  time  after  delivery  or  the 
specified  event  whose  occurrence  will 
terminate  the  warranty  period;  e.g..  the 
number  of  miles  or  hours  of  use.  or 
combination  of  any  applicable  event  or 
periods  of  time. 

*•  Contracting  Officer  shall  insert  specific 
period  of  time:  e.g..  "45  days  from  the  last 
delivery  under  contract,"  or  "45  days  after 
discovery  of  the  defect."  The  number  of  days 
specified  shall  be  no  less  than  30. 
Alternate  I  (DEC  1990) 
As  prescribed  in  546.710(a)(2).  substitute 
the  following  for  paragraph  (b)(1)  of  the  basic 
clause  and  delete  paragraph  (b)(4)  of  the 
basic  clause. 

(11  Notwithstanding  inspection  and 
acceptance  by  the  Government  of  supplies 
furnished  under  this  contract,  or  any 
condition  of  this  contract  concerning  the 
conclusiveness  thereof,  the  Contractor 
warrants  that  for  '  all  supplies  furnished — 

(i)  Are  of  a  quality  to  pass  without 
objection  in  the  trade  under  the  contract 
description; 

(ii)  Are  fit  for  the  ordinary  purposes  for 
which  the  supplies  are  used: 

(iii)  Are  within  the  variations  permitted  by 
the  contract,  and  are  of  an  even  kind,  quality, 
and  quantity  within  each  unit  and  among  all 
units: 

(iv)  Are  adequately  contained,  packaged, 
and  marked  as  the  contract  may  require:  and 
(v)  Conform  to  the  promises  or  affirmations 
of  fact  made  on  the  container. 
Alternate  II  (DEC  1990) 
As  prescribed  in  546.710(a)(3),  substitute 
the  following  paragraph  for  paragraph  (b)(1) 
of  the  basic  clause: 

(1)  Notwithstanding  inspection  and 
acceptance  by  the  Government  of  supplies 
furnished  under  this  contract,  or  any 
condition  of  this  contract  concerning  the 


conclusiveness  thereof,  the  Contractor 
warrants  that  for  *  all  supplies  furnished— 

(i)  Conform  to  the  specifications  except 
that  in  the  case  of  solvent  systems,  the 
viscosity  may  exceed  the  specified  maximum 
by  10  Kreb  Units,  unless  otherwise  specified 
elsewhere  in  this  contract:  and 

(ii)  Are  suitable  for  their  intended  purpose 
as  stated  in  this  contract. 

Alternate  111  (DEC  1990) 

As  prescribed  in  546.710(a)(4).  substitute 
the  following  for  paragraph  (b)(1)  of  the  basic 
clause,  redesignate  paragraph  (c)  of  the  ba^ 
clause  as  paragraph  (d),  and  add  the 
following  as  paragraph  (c)  in  the  basic  clause: 

(1)  Notwithstanding  inspection  and 
acceptance  by  the  Government  of  supplies 
furnished  under  this  contract,  or  any 
condition  of  this  contract  concerning  the 
conclusiveness  thereof,  the  Contractor 
warrants  that  for      *     .  beginning  with  the 
first  day  of  the  first  full  month  following  the 
month  of  manufacture  marked  on  the 
container,  all  supplies  furnished  retain  their 
original  characteristics  to  the  extent  that  the 
supplies  remain  suitable  for  the  intended  use 
as  stated  in  this  contract  (i)  under  actual 
application  conditions  or  (ii)  when  tested  in 
accordance  with  requirements  stated 
elsewhere  in  this  contract, 
(c)  Government  sun^eillance  and  testing. 

(1)  During  this  period,  surveillance  will  be 
maintained  on  supplies  warehoused  in 
Government  facilities:  and  the  supplies  will 
be  tested  periodically  to  determine  their 
suitability  for  intended  use.  Sampling  for 
surveillance  testing  will  be  in  accordance 
with  Military  Standard  No.  105,  and  such 
testing  will  be  made  after  NORMAL  MIXING. 
STIRRING.  OR  SHAKING,  in  accordance 
with  directions  either  furnished  with  the 
supplies  or  as  shown  in  the  applicable 
specifications. 

(2)  Surveillance  testing  will  be  based  on 
storage  stability  requirements  set  forth  in  the 
contract  specification,  or  purchase 
description  on  the  basis  of  salient 
characterretics  (e.g..  viscosity  or  sag  flow, 
curing  time,  strip  adhesion  or  tensile  shear, 
etc.)  established  by  GSA  as  appropriate  to 
determine  suitability  for  intended  use.  In  the 
case  of  brand  name  items  not  covered  by 
detailed  purchase  descriptions,  surveillance 
testing  may  be  based  on  salient 
characteristics  included  in  the  manufacturer's 
data  sheets.  If  storage  stability  requirements 
showing  allowable  variations  are  not 
included  in  applicable  specifications  or 
elsewhere  in  the  contract,  material  will  be 
considered  suitable  for  intended  use  if  the 
salient  characteristics  vary  not  more  than  20 
percent  from  the  originally  specified  values 
(i.e.,  those  applicable  to  acceptance  testing  of 
the  supplies)  for  noncritical  end-use  items, 
and  not  more  than  10  percent  for  critical  end- 
use  items. 

8.  Section  552.246-70  is  revised  to  read 
as  follows: 

552.246-70    Source  Inspcetlon  by  Quality 
Approved  Manufacturer. 

\s  prescribed  in  546.302-70,  insert  the 
following  clause: 
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Source  Inspection  by  Quality  Approved 
Manufacturer  (Dec  1990) 

(a)  Inspection  system  and  Inspection 
facilities. 

(1)  The  inspection  system  maintained  by 
the  Contractor  under  the  Inspection  of 
Supplies— Fixed  Price  clause  (FAR  52.246-2) 
of  this  contract  shall  be  maintained 
throughout  the  contract  period  and  shall 
comply  with  all  requirements  of  Federal 
Standard  368.  edition  in  effect  on  the  date  of 
the  solicitation.  A  written  description  of  the 
inspection  system  shall  be  made  available  to 
the  Government  before  contract  award.  The 
Contractor  shall  immediately  notify  the 
Contracting  Officer  and  the  designated  GSA 
quality  assurance  office  of  any  changes  made 
in  the  inspection  system  during  the  contract 
period  As  used  herein,  the  term  'inspection 
system"  means  the  Contractor's  own  facility 
or  any  other  facility  acceptable  to  the 
Government  that  will  be  used  to  perform 
inspections  or  tests  of  materials  and 
components  before  incorporation  into  end 
articles  and  for  inspection  of  such  end 
articles  before  shipment.  When  the 
manufacturing  plant  is  located  outside  of  the 
United  States,  the  Contractor  shall  arrange 
delivery  of  the  items  from  a  plant  or 
warehouse  located  in  the  United  State? 
(including  Puerto  Rico  and  the  Virgin  Islands) 
equipped  to  perform  all  inspections  and  tests 
required  by  the  contract  or  specifications  to 
evidence  conformance  therewith,  or  shall 
arrange  with  a  testing  laboratory  or  other 
facility  in  the  United  States,  acceptable  to  the 
Government,  to  perform  the  required 
inspections  and  tests. 

(2)  In  addition  to  the  requirements  in 
Federal  Standard  368.  records  shall  include 
the  date  when  inspection  and  testing  were 
performed.  These  records  shall  be  available 
for  (i)  3  years  after  final  payment:  or  (ii)  4 
years  from  the  end  of  the  Contractor's  fiscal 
year  in  which  the  record  was  created, 
whichever  period  expires  first. 

(3)  Offerors  are  required  to  specify,  in  the 
space  provided  elsewhere  in  this  solicitation, 
the  name  and  address  of  each  manufacturing 
plant  or  other  facility  where  supplies  will  be 
available  for  inspection,  indicating  The  item 
number(s)  to  which  each  applies 

(4)  Within  10  calendar  days  after  receipt  of 
the  written  notice  of  award,  the  Contractor 
shall  provide  the  Administrative  Contracting 
Officer  with  the  name  of  the  individual  and 
an  alternate  that  will  be  responsible  for 
inspecting  each  shipment  under  this  contract. 

(b)  Inspection  and  receiving  reports. 

(1)  For  each  shipment  released,  one  of  the 
officials  named  by  the  Contractor  under 
paragraph  (a)(4)  above  shall  sign  a  Quality 
Approved  Manufacturer  Certificate  certifying 
that  supplies  have  been  inspected  and  found 
to  comply  with  contract  requirements. 
The  certification  shall  read  as  follows: 
"I  certify  that  all  items  in  this  shipment 
have  been  listed  herein,  and  have  been 
inspected  and  found  to  comply  with  all 
requirements  of  the  contract" 

Signature  of  Certifying  Official 

(i)  For  shipments  made  to  military  facilities 
the  Contractor  shall  prepare  and  distribute 
the  DD  Form  250.  Material  Inspection  and 
Receiving  Report,  or  computer  formatted 


equivalent  of  the  form  not  later  than  the  close 
of  business  the  workday  following  shipment 
The  certification  above  shall  be  placed  in 
block  16  on  this  form.  The  Contractor  will  be 
provided  a  supply  of  the  DD  Form  250  with 
complete  instructions  for  preparation  and 
distribution. 

(ii)  For  shipments  made  to  civilian  facilities 
only,  the  Contractor  shall  prepare  and 
distribute  not  later  than  the  close  of  business 
the  workday  following  shipment  a 
certification  of  inspection  and  conformance 
for  the  identified  items,  in  accordance  with 
instructions  furnished  at  the  time  of  award. 
The  Contractor  may  furnish  the  requisite 
information  on  the  DD  Form  250  or  computer 
formatted  equivalent,  company  letterhead,  or 
invoice  document. 

(c)  Inspection  by  Government  personnel 

(1)  Although  the  Government  will  normally 
rely  upon  the  Contractor's  certification  as  to 
the  quality  of  supplies  shipped,  it  reserves  the 
right  under  the  Inpsection  of  Supplies — Fixed 
Price  clause  to  inspect  and  test  all  supplies 
called  for  by  this  contract,  before  acceptance, 
at  all  times  and  places,  including  the  point  of 
manufacture.  When  the  Government  notifies 
the  Contractor  of  its  intent  to  inspect  supplies 
before  shipment,  the  Contractor  shall  notify 
or  arrange  for  subcontractors  to  notify  the 
designated  GSA  quality  assurance  office  7 
workdays  before  the  date  when  supplies  will 
be  ready  for  inspection.  Shipment  shall  not 
be  made  until  inspection  by  the  Government 
is  completed  and  shipment  is  authorized  by 
the  Government. 

(2)  Government  inspection  responsibility 
will  be  assigned  to  the  GSA  quality 
assurance  office  which  has  jurisdiction  over 
the  State  in  which  the  Contractor's  or 
subcontractor's  plant  or  other  designated 
point  for  inspection  is  located. 

(3)  During  the  contract  period,  a 
Government  representative  may  periodically 
select  samples  of  supplies  produced  under 
this  contract  for  Government  verification 
inspection  and  testing.  Samples  sent  to  a 
Government  testing  facility  will  be  disposed 
of  as  follows:  Samples  from  an  accepted  lot. 
not  damaged  in  the  testing  process,  will  be 
returned  promptly  to  the  Contractor  after 
completion  of  tests.  Samples  damaged  in  the 
testing  process  will  be  disposed  of  as 
requested  by  the  Contractor.  Samples  from  a 
rejected  lot  will  be  returned  to  the  Contractor 
or  disposed  of  in  a  time  and  manner 
agreeable  to  both  the  Contractor  and  the 
Government. 

(d)  Quality  deficiencies. 

(1)  Notwithstanding  any  other  clause  of 
this  contract  concerning  the  conclusiveness 
of  acceptance  by  the  Government,  any 
supplies  or  production  lots  shipped  under  this 
contract  found  to  be  defective  in  material  or 
workmanship,  or  otherwise  not  in  conformity 
with  the  requirements  of  this  contract  within 
a  period  of     '     months  after  acceptance 
shall,  at  the  Government's  option,  be 
replaced,  repaired  or  otherwise  corrected  by 
the  Contractor  at  no  cost  to  the  Government 
within  30  calendar  days  (or  such  longer 
period  as  the  Government  may  authorize  in 
writing)  after  receipt  of  notice  to  replace  or 
correct.  The  Contractor  shall  remove,  at  its 
expense,  supplies  rejected  or  required  to  be 
replaced,  repaired  or  corrected.  When  the 


nature  of  the  defect  affects  an  entire  batch  or 
lot  of  supplies,  and  the  Contracting  Officer 
determines  that  correction  can  best  be 
accomplished  by  retaining  the  nonconforming 
supplies  and  reducing  the  contract  price  by 
an  amount  equitable  under  the 
circumstances,  then  the  equitable  price 
adjustment  shall  apply  to  the  entire  batch  or 
lot  of  supplies  from  which  the  nonconforming 
item  was  taken. 

(2)  If  supplies  in  process,  shipped  or 
awaiting  shipment  to  fill  Government  orders 
are  found  not  to  comply  with  contract 
requirements,  or  if  deficiencies  in  either  plant 
quality  or  process  controls  are  found,  the 
Contractor  may  be  issued  a  Quality 
Deficiency  Notice  IQDN)  Upon  receipt  of  a 
QDN,  the  Contractor  shall  take  immediate 
corrective  action  and  shall  suspend  shipment 
of  the  supplies  covered  by  the  QDN  until 
such  time  as  corrects  e  action  has  been 
completed.  The  Contractor  shall  notify  the 
GSA  quality  assurance  office,  within  5 
workdays,  of  corrective  action  taken  or  to  be 
taken  to  permit  onsite  verification  by  a 
Government  representative.  Shipments  of 
nonconforming  supplies  will  be  returned  at 
the  Contractor's  expense  and  may  constitute 
cause  for  termination  Delays  due  to  the 
issuance  of  a  QDN  do  not  constitute 
excusable  delay  under  the  Default  clause. 
Failure  to  complete  corrective  action  in  a 
timely  manner  may  result  in  termination  of 
this  contract. 

(3)  This  contract  may  be  terminated  for 
default  if  subsequent  Government  inspection 
discloses  that  plant  quality  or  process 
controls  are  not  being  maintained,  supplies 
which  do  not  meet  the  requirements  of  the 
specification  are  being  shipped,  or  there  is 
failure  to  comply  with  any  other  requirement 
of  this  clause. 

(e)  Additional  cost  for  inspection  and 
testing  The  Contractor  will  be  charged  for 
any  additional  cost  of  inspection/testing  or 
reinspecting/retesting  supplies  for  the 
reasons  stated  in  paragraph  |e)  of  F.AR 
52.246-2,  Inspection  of  Supplies— Fixed  Price. 
When  inspection  or  testing  is  performed  by  or 
under  the  direction  of  GSA.  charges  will  be  at 
the  rate  of  $  *•  per  man-hour  or  fraction 
thereof  if  the  inspection  is  at  a  GSA 
distribution  center,  $  *  *  per  man-hour  or 
fraction  thereof,  plus  travel  costs  incurred,  if 
the  inspection  is  at  any  other  location:  and 

$  *  •  per  man-hour  or  fraction  thereof  for 
laboratory  testing,  except  that  when  a  testing 
facility  other  than  a  GSA  laboratory  performs 
all  or  part  of  the  required  tests,  the 
Contractor  shall  be  assessed  the  actual  cost 
incurred  by  the  Government  as  a  result  of 
testing  at  such  facility  When  inspection  is 
performed  by  or  under  the  direction  of  any 
agency  other  than  GSA.  the  charges  indicated 
above  may  be  used,  or  the  agency  may  assess 
the  actual  cost  of  performing  the  inspection 
and  testing. 

(f)  Responsibility  for  rejected  supplies. 
When  the  Contractor  fails  to  remove  or 
provide  instructions  for  the  removal  of 
rejected  supplies  under  paragraph  (d)  above, 
pursuant  to  the  Contracting  Officer's 
instructions,  the  Contractor  shall  be  liable  for 
all  costs  incurred  by  the  Government  in 
taking  such  measures  as  are  expedient  to 
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avoid  imoeceuary  loss  to  the  Contrscior.  In 
addition  to  the  remetiies  provid<>d  in  FAR 
52.246-2,  lujiyUfiS  ooay  be — 

(1)  Stored  for  the  Contractor*  account. 

[2i  Reshipped  to  the  Contractor  at  its 
expense  (any  additional  expenae  incurred  by 
the  Government  or  the  freight  earner  caused 
by  the  refusal  of  the  Contractor  to  accept 
their  return  also  shall  be  for  the  Contractor's 
accounll:  or 

(3)  Sold  to  the  highest  bidder  on  the  open 
market  and  the  proceeds  applied  ftgainsi  the 
accumulated  storage  and  other  cos'.g. 
including  the  cost  of  the  sale. 

(g)  Subcontractiiig  requiremer.ts.  The 
Contractor  shall  insert  in  any  subcontracts 
the  inspedion  or  testing  provisions  set  forth 
in  paragraphs  (a)  through  (dl  of  th.s  clause 
and  the  hwpcrtioti  of  Supplies— Fixed  Price 
dense  of  this  contract.  The  Cortrac-lor  shall 
be  responsible  for  coniplianne  by  any 
subcontractor  with  'he  prm-isiop?  sel  forth  in 
parsftraphs  (a)  throoy+i  'dl  of  this  rfause  and 
the  Inspectiorof  Supplirs— Fixed  Price 
clause 
(Fjidof  Ciduse) 

*  The  Contracting  Otficer  shdil  normally 
insert  12  niuolhs  as  ine  pertod  durnig  which 
defective  or  othefwise  ntmcontonmng 
supplies  must  be  repl«»ctMi  How.ntfr.  when 
the  supplies  being  txHighi  have  <i  ^r.eif  Ufe  of 
less  than  1  year,  the  shtif-life  ptn.xi  should 
be  used,  or  in  the  m«taac4>  where  a  longer 
penod  mdy  reasonably  be  exppctdd  to  be 
available,  die  longer  period  should  be  used 

'  *  The  rates  to  be  innfj-tcd  are  cstabbshed 
by  the  Commissioner  of  :he  Federal  Supply 
Service  or  a  designee. 

9.  Section  552.246-72  is  reiiseri  to  i«ad 
as  followB: 

552.24^-72    Source  Inspection  by 
GowfMMnL 

A«  prescribed  in  546.302-71.  insert  the 
following  clause: 

Source  hnyacticm  by  G«v«nHnent  (Dee  t9M) 

(a)  Inspection  by  Covernrr.cnl  personnel. 

(1)  Supplies  to  be  furnished  under  this 
contract  will  be  inspected  at  source  by  the 
Goverrancnt  before  shipment  from  the 
manufacturing  plant  or  other  faciiity 
designated  by  the  Contractor,  unless  the 
ContTBCtor  is  otherwise  notified  in  writing  by 
the  Contracting  Officer  or  a  designated 
representative.  Notwithstanding  the 
foregoing,  the  Government  may  perform  any 
or  all  tests  contained  in  the  contract 
specifications  at  a  Government  facility 
without  prior  written  notice  by  the 
ContraclTng  Officer  before  release  of  the 
supplies  for  shipment.  Samples  sent  to  a 
Government  testing  facility  will  be  disposed 
of  as  follows:  Samptes  from  an  accepted  lot. 
not  damBged  in  iHe  testing  process,  will  be 
rptamed  promptly  to  the  Contractor  after 
completion  of  tests  Samples  damaged  in  the 
testing  process  will  be  disposed  of  as 
requested  by  ttte  Contractor.  Samples  from  a 
rejected  lot  will  be  returned  to  the  Contractor 
or  disposed  of  in  a  time  and  manner 
agreeable  to  both  the  Contractor  and  the 
Oovemmerrt. 


(2)  Government  inapectiun  responsibility 
wiU  be  assigned  to  the  CSA  qiiahly 
flssnrance  office  which  has  jurisdiction  over 
the  State  in  which  the  Contractor's  or 
subcontractor's  plant  or  other  designated 
point  for  inspection  is  located.  The 
Contractor  shall  notify  or  arrange  for 
subcontractors  to  notify  the  designated  GSA 
quality  assurance  office  7  workdays  before 
the  date  when  supplies  will  be  ready  for 
inspection.  Shipment  shall  not  be  made  until 
after  inspection  by  the  Government  is 
compieted  and  shipment  is  authorized  by  the 
Government. 

(b)  firspection  and  receiving  reports.  For 
each  shipment,  the  Contractor  shall  be 
responsible  for  preparation  and  distribution 
of  inspection  documents  as  follows-  (1)  DD 
Form  250,  Material  Inspection  and  Receiving 
Report,  or  computer  formatted  equivalent  for 
deliveries  to  military  agencies;  or  (2)  GSA 
Form  308.  Notice  of  Inspection  for  deliveries 
lo  GSA  or  other  civilian  agencies.  When 
rpquired.  the  Contractor  will  be  furnished  a 
supply  of  GSA  Form  308  and/or  DD  Form  250, 
and  (Xjmplete  instructions  for  their 
preparation  and  distribution. 

(c)  Inspecuon  facilities. 

(1)  The  inspection  system  required  to  be 
maintained  by  the  Contractor  in  accordance 
with  FAR  52.246-2.  !nspci:;ion  of  Supphes— 
Fixed  Price,  may  be  the  Contractor's  own 
facihlies  or  any  other  facilities  acceptable  to 
the  Government  These  facilities  shall  be 
utiliied  to  perform  all  inspections  and  tests  of 
materials  and  components  before 
incorporation  into  end  articles,  and  for  the 
inspection  of  such  end  articles  before 
shipment.  The  Government  reserves  the  rij^t 
to  evaluate  the  acceptability  and 
effectiveness  of  the  Contractor's  inspection 
system  before  award  and  periodically  during 
the  contract  period. 

(2)  Offerors  are  required  to  specify,  in  the 
spaces  provided  elsewhere  in  the  solicitation, 
the  name  and  address  of  each  manufacturing 
plant  or  other  facility  where  suppKes  will  be 
available  for  irtspection.  indicating  the  item 
nuniberfsl  to  which  each  applies. 

(3)  The  Contractor  shall  deliver  the  items 
specified  in  this  contract  from  a  plant  or 
warehoBse  located  wiihm  the  United  States 
(including  Puerto  Rico  and  the  Virgin  Islands] 
that  is  equipped  to  perform  all  rnspections 
and  tests  required  by  this  contract  or 
specifications  lo  evidence  conformance 
therewith,  or  shall  arrange  with  a  testing 
laboratory  or  other  facility  in  the  United 
States,  acceptable  to  the  Govemmtmt,  to 
perform  the  required  inspections  and  tests. 

(dl  Avaihbilitv  of  records. 

(1)  In  addition  to  any  other  requirement  of 
this  contract,  the  Contractor  shall  maintain 
records  showing  ttie  following  information  for 
each  order  received  wider  the  contract;  (i) 
Order  number  (ii)  date  order  received  by  the 
Contrwctor  (iiil  quantity  ordered,  (iv)  date 
scheduled  into  prodoction:  (v)  tjatch  or  lot 
nunber.  if  applicable;  (vi)  date  inspected 
and/or  tested:  [vii)  date  available  for 
shipment;  (vni)  date  «*npped  or  date  service 
completed:  and  (ix)  National  StocV  Number 
(NSN).  or  if  TKine  is  provided  in  the  contract, 
the  applicaWe  item  nmnber  or  other 


contractual  identificatior. 

(2)  These  records  should  be  maintained  at 
the  point  of  source  inspection  and  shall  tie 
available  to  the  Contracting  Officer,  or  an 
fiuthonted  representative,  for  (i)  3  years  after 
final  payment  or  (ii)  4  years  from  the  end  of 
the  Contractor's  fiscal  year  in  which  the 
record  was  created,  wrhichever  period  expires 
first. 

(e)  Additional  cost  for  inspection  and 
testing.  The  Contractor  will  be  charged  for 
any  additional  cost  for  inspecting/ testitvg  or 
reinspection/retesting  supplies  for  the 
reasons  stated  in  paragraph  (e)  of  FAR 
52J46-i  Inspection  of  Supplies — Fi-xjd  Price 
When  inspection  or  testmg  is  performed  by  or 
under  the  direction  of  GSA,  charges  will  be  at 
the  rate  of  $  '  per  man-hour  or  fraction 
thereof  if  the  inspection  is  at  a  GSA 
distnbution  center,  S  *  per  raan-hour  or 
fraction  thereof,  plus  travel  costs  incurred,  if 
the  inspection  is  at  any  other  location,  and 
$  *  per  man-hour  or  fraction  thereof  for 
laboratory  testing,  except  that  when  a  testing 
facility  other  than  a  GSA  laboratory  performs 
all  or  part  of  the  required  tests,  the 
Contractor  shall  be  assessed  the  actual  cost 
incurred  by  the  Government  as  a  result  of 
testing  at  such  faciKty.  When  inspection  is 
performed  by  or  under  the  direction  of  any 
agency  other  than  GSA,  the  charges  indicated 
above  may  be  used,  or  the  agency  may  assess 
the  actual  cost  of  performing  the  inspection 
and  testing- 

(f)  Responsibility  for  rejected  sippl its. 
When  the  Contractor  fails  to  remove  or 
provide  instructions  for  the  removal  of 
THJected  supplies  under  FAR  52.246-2fh) 
pursuant  to  the  Contracting  Officer's 
instructions,  the  Contractor  shall  be  HaWe  for 
all  costs  incurred  by  the  Government  in 
taking  such  measures  as  are  expedient  to 
avoid  unnecessary  loss  to  the  Contractor.  In 
addition  lo  the  remedies  provided  in  FAR 
52.246-^  supplies  may  be — 

(1 )  Stored  for  the  Contractor's  account;     | 

(2)  Reshipped  to  the  Contractor  at  its 
expense  (any  additional  expense  incurred  by 
the  Government  or  the  freight  carrier  caused 
by  the  refusal  of  the  Contractor  to  accept 
their  return  also  shall  be  for  the  Contractor's 
accotmt);  or 

(3)  Sold  to  the  highest  bidder  on  the  open 
market  and  the  proceeds  applied  against  the 
accumulated  storage  and  other  costs, 
including  the  cost  of  the  sale.  .. 

(End  of  Clause) 

•  The  rates  to  be  inserted  are  established 
by  the  Commiasioner  of  the  Federal  Supply 
Service  or  a  designee. 

Dated:  ^nuary  2. 1991. 

Richard  H.HopflU, 

Associate  A  dministrolor  for  A  cquisitfon 

Policy. 

(fR  Doc.  91-1010  Filed  1-16-91;  »:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1061 

[ExParteNo.  MC-194] 

American  Bus  Association  and  United 
Bus  Owners  of  America  Petition  for 
Rulemaking— Prohibition  Against 
Smoking  on  Interstate  Motor 
Passenger  Carrier  Vehicles;  Action  on 
Smoking  and  Health 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rules. 

summary:  The  Commission  is  adopting 
final  amendments  to  the  rules  at  49  CFR 
part  1061  to  prohibit  smoking  on 
scheduled  intercity  passenger  service 
and  on  special  operations.  Smoking  on 
chartered  buses  will  be  permitted  or 
prohibited  at  the  option  of  the  bus 
operator  or  the  group  chartering  the  bus. 
The  amended  rules  are  set  forth  below. 
A  notice  of  proposed  rulemaking  was 
published  on  September  11, 1990  at  55 
FR  37339. 

EFFECTIVE  DATE:  February  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder  (202]  275-7691,  or 
loseph  B.  O'Malley  (202)  275-7928,  (TDD 
for  hearing  impaired;  (202]  275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone;  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

Energy  and  Environmental 
Considerations 

These  rule  revisions  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

"We  reaffirm  our  prior  certification 
that  adoption  of  the  rule  modification 
will  not  have  an  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  only  monetary  expense 
associated  with  the  proposal  is  the 
requirement  for  the  carrier  to  post  signs 
announcing  the  smoking  prohibition. 
This  expense  will  be  overwhelmingly 
offset  by  the  benefit  to  the  carrier  from 


the  ease  of  enforcing  a  blanket  no- 
smoking  provision,  and  by  the  reduction 
of  health  risks  to  bus  passengers, 

List  of  Subjects  for  49  CFR  Part  1061 

Buses,  Motor  carriers,  Smoking. 

Decided:  January  9, 1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett,  and  McDonald. 
Sidney  L.  Strickland,  )r.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1061 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Part  1061  is  revised  to  read  as 
follows: 

PART  1061-LIMITATION  OF 
SMOKING  ON  INTERSTATE 
PASSENGER  CARRIER  VEHICLES 

Section  1061.1  Prohibition  against  smoking 
on  interstate  passenger-carrying  motor 
vehicles. 

Authority:  49  US  C.  10101. 10102. 10321. 
10922.  and  11101.  and  5  U.S.C.  553. 

§  1061.1    Prohibition  against  smoking  on 
Interstate  passenger-carrying  motor 
vehicles. 

(a)  All  motor  common  carriers  of 
passengers  subject  to  subchapter  II  of 
chapter  105  of  title  49,  United  States 
Code,  shall  prohibit  smoking  (including 
the  carrj'ing  of  lit  cigars,  cigarettes,  and 
pipes)  on  vehicles  transporting 
passengers  in  scheduled  or  special 
service  in  interstate  commerce. 

(b)  Each  carrier  shall  take  such  action 
as  is  necessary  to  ensure  that  smoking 
by  passengers,  drivers,  and  other 
employees  is  not  permitted  in  violation 
of  this  section.  This  shall  include  making 
appropriate  announcements  to 
passengers,  the  posting  of  the 
international  no-smoking  symbol,  and 
the  posting  of  signs  in  all  vehicles 
transporting  passengers  in  letters  in 
sharp  color  contrast  to  the  background, 
and  of  such  size,  shape,  and  color  as  lo 
be  readily  legible.  Such  signs  and 
symbols  shall  be  kept  and  maintained  in 
such  a  manner  as  to  remain  legible  and 
shall  indicate  that  smoking  is  prohibited 
by  Federal  regulation. 

(c)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  apply  to  charter 
operations  as  defined  in  49  CFR 
1054.2(a). 

[FR  Doc.  91-1153  Filed  1-1&-91;  8:45  am) 

BILUNC  CODE  703S-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 

[Doclcet  No.  900832-1005) 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  final  initial 
specifications  for  the  1991  Atlantic 
mackerel,  squid,  and  butterfish  fisheries. 

summary:  NOAA  issues  this  notice  of 
final  initial  specifications  for  the  1991 
fishing  year  for  Atlantic  mackerel,  squid, 
and  buttf ifish.  Regulations  governing 
these  fisheries  require  the  Secretary  of 
Commerce  (Secretary)  to  publish  initial 
specifications  for  the  upcoming  fishing 
year.  This  action  is  intended  to  fulfill 
this  requirement  and  promote  the 
development  of  the  U.S.  Atlantic 
mackerel,  squid,  and  butterfish  fisheries. 
effective  date:  Januarv'  1. 1991. 
addresses:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  analysis 
and  recommendations  are  available 
from  John  C.  Bryson,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  room  2115,  Federal  Building, 
300  South  New  Street,  Dover.  Delaware 
19901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  L.  Rodngues.  508-281-9324,  or 
Richard  Seamans.  508-281-9244. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  .Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP)  as 
amended,  appear  at  50  CFR  part  655, 
These  regulations  require  that  the 
Secretary  will  publish  a  notice 
specifying  the  initial  optimum  yield 
(lOYjas  well  as  the  allowable  biological 
catch  (ABC);  domestic  annual  har\est 
(DAH):  domestic  annual  processing 
(DAP);  joint  venture  processing  (JVP); 
and  total  allowable  levels  of  foreign 
fishing  (TALFF)  for  the  species  managed 
under  the  FMP. 

Procedures  for  determining  the  initial 
annual  amounts  are  found  in  §  655.22. 
The  Secretar>'  published  this  notice  of 
preliminary  initial  specifications 
(preliminary  notice)  on  September  18. 
1990  (55  FR  38363).  The  comment  period 
ended  October  15. 1990. 

The  following  table  contains  the  final 
initial  specifications  in  metric  tons  (mt) 
for  Atlantic  mackerel.  Loligo  and  Illex 
squid,  and  butterfish.  These 
specifications  are  based  on  the 
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recommendalkms  of  the  Mid-Alianlic 
and  New  England  Fishery  Management 
Councils  and  consideration  of  comments 
received  from  the  public.  The  Regional 


Director.  Northeast  Region.  NMFS 
(Regional  Director),  after  considering  ail 
the  information  available,  believes  these 
specifications  will  stimulate  the 


development  of  the  U.S.  industry, 
leading  to  increased  benefit  to  the 
Nation. 


Initial  Annual  SPEaFtcA-noNS  for  Atlantic  Macker£i.,  Squ»o.  amo  Butterfjsh  for  the  1991  Fishing  Yeah.  January  1 

Through  December  31, 1991 

IMemcUjns] 


Speciiicaiions 


MaKOYV 

ABC' 

ICY   

DAH 

DAP 

JVP _. 

TALFF 


SquM 


LoMgo 


Itlox 


44.000 
37.000 

31.010 

31.000 

31,000 

0 

10 


30,000 
22.500 

ia.000 

18.000 

15.000 

3.000 

0 


A-flanlic 
WactMrei 


Butiertish 


"N/A 
330,000 
114.000 
'90,000 
24,000 
54.000 
•24,000 


16,000 
16.000 
10.0 14 

laooo 

10.000 

0 

19 


J_ 


•  M«i  OY  M  Mltad  m  tw  FMP: 
>  f«)(  ««ta:abMk  m*  ttia  FMP. 

« tOY  c«n  n««  to  trtit  anwonl.  "       ^  .^       ,«.  .-m  <.cc  o.v 

12,000  ml  pmactAd  i«cw«tioo«l  caKt\  based  on  the  fonngta  ronar^ed  m  »he  rn^jaitoj^  (50_CFR  655  21); 


•  fSJSTwwS/ ■rSuTSw  pu>cAM«  JVP  and  U  3  processed  product  »  r«  r«»  9  mt  TALFF  to  3  mt  JVP  or  1  mt  U.S.  product  The  fJrto  may  therekxe  be 
euadwtth  any  cofntunation  o^  SiP  Of  processed  macKerel,  i.a.  9  lo  3  or  0  gVP)  or  9  lo  0  o«  1  (processed  mackefelj. 


expressed  i 

Changes  To  The  Preliminary  Initial 
Specifications 

The  preliminary  initial  speciricalions 
(preliminary  specirications)  for  squid 
and  butterfish  have  not  been  chany^pd 
Only  one  commenter  responded  to  the 
proposed  specifications,  indicating 
s  ipport  for  them  as  presented. 

After  publication  of  the  preliminary 
notice  the  Mid-Atlantic  Fishery 
Management  Conncil  (Council) 
submitted  "Alternative  Specifications" 
for  Atlantic  mackerel  that  would  redtice 
TALFF  to  0  and  add  24.000  mt  to  jVP. 
This  action  was  based  upon  reports  that 
applications  would  be  received  for  a 
total  of  78.000  mt  of  JVP  only  for  the 
1991  fishing  year,  resultmg  in  the 
condtifion  that  TAUT  would  be 
unnecessiiry  to  keep  the  U.S.  industry  at 
full  fishi.^g  caparjty.  Before  this 
altema'ive  was  published  m  the  Federal 
Register  for  comment,  the  industry 
responded,  both  verbally  and  in  writing, 
to  the  action  taken  by  the  Council. 
Comments,  both  in  support  of  and 
opposed  to  the  proposed  action,  were 
received  by  NOAA  and  NVIFS.  This  led 
to  a  detailed  investigation  by  the 
Northeast  Regions  staff  into  the  validity 
of  statements  received.  The  information 
obtained  showed  that  U.S.  fishing 
vessels  with  previous  fishing  experience 
in  the  winter  mackerel  fishery  were 
significaxitly  reduced  in  number.  Five  of 
the  most  productive  vessels  had  either 
moved  to  the  Pacific  Northweit  or  were 
m  the  process  of  doing  so.  The  operators 
uf  five  additional  vessels  reported  that 
ihey  were  committed  to  fishing  for  other 
markets  and  would  not  participate  in  the 
joint  venture  fishery.  Of  the  remaining 


vessels,  four  planned  to  participate  in 
the  JVP-only  fishery,  but  nine  reported 
that  they  could  not  afford  to  fish  for 
mackerel  at  the  pnce  being  offered.  The 
price  was  almost  30  percent  lower  than 
that  paid  in  1990. 

NMFS  recognized  that  the  political 
changes  occurring  in  fcastern  Europe 
might  affect  the  mackerel  joint  venture 
fisheries.  Some  Eastern  European 
countries  had  been  major  participants, 
and  their  sutrsidized  fishing  programs 
allowed  higher  prices  to  be  paid  for 
mackerel  delivered  ovcr-fhe-side  and  for 
U,S.-processed  mackerel  than  would  be 
possible  in  a  competitive  market 
environment,  it  was  anticipated  that 
additional  TALi-'F  allowances  might  be 
necessary  to  compensate  for  the 
economic  shortfall.  Two  of  the  East 
European  countries  most  involved  in 
past  years,  East  Germany  and  Poland, 
ha\'e  not  applied  for  mackerel.  East 
Germany  is  now  part  of  a  Unified 
Germany  and  no  applications  are 
expected.  Reports  have  indicated  that 
most  of  its  fishing  fieel  has  been  sold. 
Similarly,  it  is  not  likely  that  Poland  will 
submit  applications  for  a  )oint  venture 
fishery  at  this  time  due  to  problems  in 
its  economy.  As  a  result,  continued 
growth  of  the  winter  mackerel  fishery  is 
questionable. 

The  stock  assessment  report  from  the 
Northeast  Fisheries  Center  indicates 
that  the  Atlantic  mackerel  population 
currently  exceeds  one  million  mt  and 
suggests  that  a  total  allowable  catch  of 
330,000  mt  would  be  reasonable.  Failure 
to  reduce  the  stock  has  resulted  in 
reducing  size-at-age  and  could  have 
other  negative  biological  imphcations  in 
the  future.  This  information  makes  it 


difficult  lo  rationalize  harvest  conditions 
that  are  certain  to  restrict  significantly 
fishing  mortality  even  in  the  face  of 
economic  concerns  expressed  by  some 
segments  of  the  U.S.  industy.  In  the  past, 
proponents  of  "JVP  only"  operations 
have  expressed  conoern  that  direct 
fishing  by  foreign  vessels  breaks  up  the 
mackeiel  schrwls  and  interferes  with 
their  fishing  success.  To  the  degree  this 
occurs,  it  would  affect  both  vessels 
fishing  for  jVP  and  those  U.S.  vessels 
fishing  to  process  mackerel  for  other 
markets.  However,  at  this  time,  a  very 
limited  number  of  foreign  vessels  is 
likely  to  be  engaged  in  a  directed  fishery 
during  1991.  An  economic  analysis  that 
assumes  that  the  full  allocation  will  be 
taken  in  either  a  "JVP  only"  fishery,  or  a 
fishery  involving  TALFF,  concludes  that 
the  TALFF  fishery  will  produce  15 
percent  greater  benefits  to  the  United 
States.  Considering  the  dollar  amounts 
involved  this  is  significant. 

The  Regional  Director  considered  the 
above  factors  and  concluded  that  in 
1991  the  greatest  benefit  to  the  Nation 
will  be  derived  by  retaining  the  option 
of  allocating  TALFT.  It  is  obvious  that 
the  circumstances  surrounding  the 
winter  mackerel  fishery  are  in  a  major 
state  of  change  at  this  time.  None  of 
these  changes  seems  likely  to  promote 
the  continuation  of  a  significant  winter 
fishery  for  mackerel  in  spite  of  the 
unusual  high  level  of  stock  abundance,  i 
With  stocks  of  traditionsil  commercial 
species  at  record  low  levels,  US.  vessels 
capable  of  doing  so  should  be 
encouraged  to  fish  for  mackerel.  The 
availabihty  of  TALFF  is  expected  to 
provide  an  additional  market  for 
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domestically  caught  mackerel  at  an 
economically  viable  price.  For  this 
reason,  the  final  initial  specifications  for 
mackerel  retain  TALFF  at  the  24,000  mt 
level. 

In  addition,  the  Regional  Director  has 
modified  the  purchase  requirements 
ratio  from  8:3  and  1  to  9:3  or  1  with  any 
combination  of  JVP  and  U.S.  processed 
mackerel  acceptable.  This  is  tht;  same  as 
the  1988  requirement.  Even  with  this 
modification,  it  appears  that  the  ability 
of  the  U.S.  industry  to  perform 
adequately  is  unpredictable.  Recent 
attempts  by  U.S.  partners  in  proposed 
joint  ventures  to  obtain  commitments  for 
required  amounts  of  JVP  and  processed 
mackerel  have  shown  less  than 
promising  results. 

Early  in  the  process  of  establishing 
mackerel  specifications  the  Regional 
Director  requested  that  the  industry 
submit  what  it  believed  would  be 
economically  viable  joint  venture 
proposals  that  had  commitments  from 
U.S.  fishing  and  processing  interests  as 
well  as  a  foreign  partner.  For  whatever 
reasons,  the  industry  did  not  submit  any 
proposals.  The  Council  and  the  Regional 
Director  will  consider  adjusting 
mackerel  specifications  if  warranted  by 
future  conditions.  The  1991  winter 
inackert'l  fishery  may  provide  the 
information  necessary  to  develop  a 
longer  term  plan  for  the  future.  It  will  be 
monitored  from  that  perspective. 

Specification  Levels 

Specification  levels  for  all  four  species 
remain  unchanged  from  the  preliminary 
specifications. 

Special  Conditions 

In  addition  to  the  specification  in 
Table  1  the  Council  recommended  that 
conditions  and  restrictions  be  placed  on 
the  foreign  fishery  for  mackerel.  These 
recommendations  are  intended  to 
minimize  harvesting  conflicts  among 
users  and  impacts  on  other  regional 
resources.  The  recommended  conditions 
were  contained  in  the  preliminary  notice 
and  are  listed  below.  Charges  were 
made  in  conditions  2  and  8.  Condition  2 
modifies  the  purchase  ratios  to  9:3  cr  1 
and  allows  substitution  of  JVP  for 
processed  mackerel.  Condition  8  refiecfs 
the  fact  that  a  "JVP  only"  fishery  may  be 
approved  even  though  the  foreign  nation 
has  not  met  the  purchase  obligations 
from  a  previous  year. 

1.  Directed  foreign  fishing  for  Atlantic 
mackf-rel  should  be  prohibited  south  of 
37°  30N'.  latitude.  Joint  ventures  are 
allowed,  but  river  herring  bycatch  south 
of  that  latitude  may  not  exceed  0.25 
percent  of  the  over-the-side  transfers  of 
Atlantic  mackerel;  directed  foreign 
fishing  for  Atlantic  mackerel  (allowed 


north  of  37°  30'N.  latitude  and  seaward 
of  a  line  20  miles  from  the  shore)  should 
be  limited  to  a  1  percent  river  herring 
bycatch;  river  herring  TALFF  should  be 
100  mt  with  the  possibility  of  an 
increase  to  200  mt. 

2.  Purchase  requirements  for  foreign 
nations  that  request  TALFF  should  be 
set  at  a  ratio  of  9  mt  TALFF  to  3  mt  JVP 
or  1  mt  U.S.  processed  product,  or 
combination  of  JVP  and  U.S.-processed 
product  that  will  achieve  the  U.S. 
production  requirements  of  this  ratio. 

3.  The  Regional  Director,  in 
consultation  with  the  Council  should  use 
the  following  formula  for  recommending 
allocation  releases: 

a.  When  the  Regional  Director  has 
determined  that  the  1990  (and  1989,  if 
epprcpriate)  requirements  for  purchases 
of  U.S.  harvested  and/or  processed 
mackerel  have  been  met  he  will  request 
that  25  percent  of  that  foreign  nation's 
cap  TALFF  be  allocated  for  directed 
fishing  by  its  vessels; 

b.  When  the  allocation  is  officially 
released,  directed  fishing  may  begin  and 
continue  untd  the  allocation  is  taken; 

c.  It  will  be  necessary  to  purchase  25 
percent  of  the  JVP  and  U.S.  processed 
mackerel  requirements  before  an 
additional  TALFT'  allocation  will  be 
made;  and 

d.  When  the  25  percent  requirement 
has  been  met  an  additional  25  percent  of 
TALFF  will  be  allocated,  with  further 
TALFF  a 'locations  contingent  upon 
continued  performance  in  the  purchase 
of  JVP  and  U.S.  processed  mackerel. 

4.  Foreign  nations  participating  in  the 
1991  Atlantic  mackerel  fishery  should  be 
required  to  dedicate  a  vessel  to  receive 
JVP  from  U.S.  vessels  exclusively.  This 
dedicated  vessel  will  net  be  permitted  to 
conduct  directed  fishing  operations  until 
all  commitments  to  purchase  are 
fulfilled. 

5.  The  Regional  Director  should  do 
everything  within  his  power  to  reduce 
impacts  on  marine  mammals  in 
prosecuting  the  Atlantic  mackerel 
fisheries. 

6.  Increases  in  Atlantic  mackerel  lOY 
d  jring  the  year  should  not  exceed 
200.000  mt. 

7.  Atlantic  mackerel  TALFF  should 
not  exceed  24,000  mt,  unless  the 
Regionnl  Director,  with  the  concurrence 
of  the  Council,  determines  that  It  is 
appropriate  to  increase  lOY  under 

§  655.21(b)(2)(v)  to  provide  additional 
TALFF. 

8.  Applications  from  a  particular 
nation  for  directed  foreign  fishing  for 
1091  should  not  be  approved  until  the 
Regional  Director  determines,  based  on 
an  evaluation  of  performances,  that  the 
nation's  purchase  obligations  for  1990 


(and  1989.  if  appropnate)  have  been 
fulfilled. 

9.  ///ex  joint  ventures  should  not  begin 
prior  to  July  15. 

Comments  and  Responses 

Written  comments  were  submitted  by 
Amerpol  IntemationaL  Inc.;  the  Royal 
Netherlands  Embassy,  Office  of  the 
Agricultural  Counselor,  the  Delegation 
of  the  Commission  of  the  European 
Communitier.  Mayflower  international 
Ltd.;  and  four  individuals. 

Comment  Amerpol  international.  Inc.; 
the  Royal  Netherlands  Embassy,  Office 
of  the  Agricultural  Counselor  the 
Delegation  of  the  Commission  of  the 
European  Communities  (EC);  and 
Mayflower  International  Ltd.  stated 
their  opposition  to  the  proposed  8:3:1 
ratio  Also  they  did  not  support  the 
initial  TALFF  of  24.000  metric  tons  for 
Atlantic  mackereL 

Response:  Changes  that  have  occurred 
on  an  international  level  and  within  the 
domestic  industry  have  combined  to 
make  the  8:3:1  ratio  economically 
onerous.  A  reduction  m  the  size  of  the 
domestic  fishing  and  processing  vessel 
fieet  warrants  returning  lo  a  ratio  of  9:3 
or  1  for  the  1991  winter  fishery. 

The  initial  TALFF  of  24,000  mt  is 
sufficient  to  provide  applicants  with 
initial  allocations.  The  Regional 
Director,  in  consultation  with  the 
Council,  may  increase  TALFF 
specifications  if  foreign  performance 
warrants. 

Comment:  Amerpol  International.  Inc., 
did  not  support  the  proposed  DAH  of 
90.000  metric  tons  for  Atlantic  mackerel. 
It  stated  that  past  performance  of  U.S. 
industry  and  current  capabilities  do  not 
justify  that  level  of  DAH.  a  significant 
portion  of  which  should  be  transferred 
to  TALFF.  Also  it  stated  that  the 
prohibition  to  substitute  purchases  of 
U.S.  processed  product  with  quantities 
of  JVP  will  not  encourage  the  Polish 
fishing  fleet  to  participate  in  the  1991 
mackerel  fishery. 

Response:  The  proposed  DAH  is  a 
conservative  approach  to  benefit  the 
U.S.  industry.  The  ABC  provides 
sufficient  margin  to  increase  the  lOY 
and  TALFF  if  reason  exists  to  do  so.  The 
Regional  Director  would  consult  with 
the  Council  to  determine  if  an  increase 
in  the  TALFF  specification  is  warranted 
during  the  fishing  season. 

The  purchase  ratios  have  been 
adjusted  to  allow  either  JVP  or  U.S. 
processed  product,  or  a  combination  of 
both,  to  earn  TALFF. 

Comment:  The  Royal  Netherlands 
Embassy,  Office  of  the  Agricultural 
Counselor,  Mayflower  International 
Ltd..  and  two  commentors  state  they 


1748  Federal  Register  /  Vol.  56,  No.  12  /  Thursday.  January  17,  1991  /  Rules  and  Regulations 


1749 


cannot  agree  with  releases  of  TALFF  in 
25  percent  increments. 

Response:  The  Regional  Director 
considers  it  necessary  to  release  TALFF 
in  25  percent  increments  to  ensure  that 
purchase  ratios  are  honored. 
Liberalization  of  the  purchase  ratio 
requirements  should  be  helpful  in  the 
effort  to  earn  additional  TALFF 
releases. 

Comment-.  The  EC  stated  that  the 
preliminary  specifications  for  Atlantic 
mackerel  for  1991  do  not  correspond  to 
the  specific  provisions  and  intentions  of 
the  Magnuson  Act  to  produce  maximum 
benefits  to  the  United  States  fishing 
industry.  Also  it  stated  that  the 
specifications  would  seriously  prejudice 
the  benefits  that  the  EC  expected  to 
obtain  from  the  GIFA  Extension. 

Response:  The  preliminary 
specifications  meet  the  requirements 
and  the  intent  of  the  Magnuson  Act.  as 
amended.  There  is  no  requirement  to 
offer  allocations  if  it  is  determined  to  be 
in  the  best  interest  of  the  United  States 
not  to  do  so.  The  Regional  Director  has 
made  significant  changes  in  the 
preliminary  specification's  conditions  to 
benefit  both  the  U.S.  fishing  industry 
and  participating  foreign  nations. 

Comment:  Mayflower  International 
Ltd.  supported  the  preliminary 
specifications  for  1991  for  Loligo.  Illex, 
and  butterfish,  as  written. 

Response:  No  response  is  necessary. 

Comment:  Mayflower  International 
Ltd.  commented  that  an  initial  TALFF  of 
24.000  mt  for  Atlantic  mackerel  is  far 
below  the  proposed  ABC  of  330,000  mt 


and  lOY  of  114.000  mt.  It  stated  that  a 
D.MI  of  90,000  metric  tons  is  not 
realistic  and  should  justify  a  substantial 
increase  m  TALFF  for  1991.  Mayflower 
did  not  agree  with  what  is  characterized 
as  a  special  condition  that  an 
application  for  1991  not  be  approved  for 
circumstances  beyond  the  control  of  a 
foreign  vessel  owner. 

Response:  As  noted  in  a  prior 
response  to  an  Amerpol  International 
comment,  the  specified  TAU-'F  is 
sufficient  to  provide  an  initial  release  to 
applicants  and  can  be  raised  if 
conditions  warrant  The  requirement 
that  a  foreign  nation  must  meet  ratio 
obligations  incurred  in  a  previous  year 
applies  to  directed  fishing  operations 
and  is  critical  for  the  rational 
management  of  the  mackerel  fishery.  (A 
"JVP  only"  fishery  may  be  approved 
even  though  the  purchase  obligations 
from  a  previous  year  have  not  been 
fulfilled.)  This  condition  insures  that  all 
participating  nations  will  be  treated 
equally.  It  must  be  recognized  that 
allocations  of  TALFF  are  made  to 
foreign  nations,  not  to  companies  or 
vessel  owners.  If  this  were  not  so,  it 
would  allow  company  and  vessel 
ownership  to  change  as  a  means  of 
removing  obligations.  This  would  not  be 
in  the  best  interest  of  the  nation.  The 
commenter  is  referring  to  special 
condition  8  that  requires  a  foreign 
nation,  rather  than  a  particular  business 
entity,  to  fulfill  past  purchase 
obligations  before  a  1991  application  is 
approved.  This  requirement  stems  from 
the  Governing  International  Fishing 


Agreement  (GIFA).  that  authorizes 
foreign  joint  ventures  and  directed 
fishing  in  U.S.  waters.  Since  this  is  an 
agreement  between  the  United  States 
and  foreign  governments,  the 
governments  are  utlimately  responsible 
for  its  nationals  opera   ng  under  this 
agreement.  This  condition  has  been  in 
place  in  previous  years  and  is  applied 
equally  to  all  nations  having  GIFA's 
with  the  United  States. 

Comment:  Mayflower  International 
Ltd.  and  four  commenters  did  not  agree 
with  the  1990  poundage  fee  of  $68.43  per 
metric  ton  for  Atlantic  mackerel  and 
requested  that  the  TALFF  fee  be 
lowered. 

Response:  A  Notice  of  Proposed 
Rulemaking  on  the  1991  Foreign  Fishing 
Fees  was  published  for  comment  on 
October  12, 1990  (55  FR  41570).  The 
above  comment  has  been  considered 
and  will  be  addressed  in  the  final  rule 
on  the  1991  foreign  fishing  fees. 

Classification 

This  action  is  authorized  by  50  CFR 
part  655  and  complies  with  Executive 
Order  12291. 

Authority:  16  U.S.C.  1801  et.  seq. 

List  of  Subjects  in  50  CFR  Part  655 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  lanuary  11.  1991. 
Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries. 
Motional  Marine  Fisheries  Service. 
|FR  Doc.  91-1136  Filed  1-14-91;  11:47  am] 
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Ttiis  section  of  ttie   FEDERAL   REGISTER 
contains  notices  to  ttie  public  of  tMe 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partlapata  in  the  rule 
making   prior  to  the   adoption   of  the  final 
rules. 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

[Docket  Mo.  PRII-50-501 

Charles  Young;  Denial  of  Petitton  for 
Rulemaking 

agency:  Nuclear  Regulatory 

Commission. 

action:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  denying  a  petition  for 
rulemaking  submitted  on  April  Ifl,  1988, 
by  Mr.  Charles  Young  of  Glen  Ellyn. 
Illinois,  in  his  own  behalf  which 
requests  that  the  Commission  rescind  10 
CFR  50.54  paragraphs  (x)  and  (y)  to 
preclude  deviation  from  license 
conditions  or  technical  specifications  for 
licensed  nuclear  power  plants  in  an 
emergency  when  this  action  is 
immediately  needed  to  protect  the 
public  health  and  safety  and  no  action 
consistent  with  license  conditions  and 
technical  specifications  that  can  provide 
adequate  or  equivalent  protection  is 
immediately  apparent. 
ADDRESSES:  Copies  of  comments  and 
documents  cited  in  this  notice  are 
available  for  public  inspection  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  (Lower  Level).  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  COtlTACT: 
Mr.  Morton  R.  Fleishman,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Regulatory  Commission,  Washington. 
DC  20555,  Telephone  301-492-3794. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  letter  dated  April  18, 1988,  Charles 
Young,  262  Sheffield  Lane,  Glen  Eilyn. 
Illinois,  petitioned  the  U.S.  Nuclear 
Regulatory  Commission  to  rescind  the 


provision  that  authorizes  nuclear  power 
plant  operators  to  deviate  from  technical 
specifications  during  an  emergency.  The 
petitioner  notes  that  the  technical 
specifications  (a)  prescribe  settings  for 
safety  systems  at  nuclear  power  plants, 
such  as  the  emergency  core  cooling 
system,  so  that  action  of  a  safety  system 
will  correct  an  abnormal  condition 
before  fuel  design  limits  are  exceeded; 
and  (b)  require  an  automatic  safety 
system  to  operate  as  long  as  the 
abnormal  condition  which  threatens  the 
nuclear  fuel  exists  in  the  plant  The 
petitioner  cites  several  cases  of 
practices  involving  nuclear  power 
reactors  that  he  considers  to  be 
hazardous.  In  his  opinion,  these 
practices  could  lead  to  an  accident 
similar  to  the  one  at  Three  Mile  Island, 
Unit  2.  The  petitioner  claims  that  three 
official  investigations  have  confirmed 
that  damage  to  the  nuclear  reactor  at 
Three  Mile  Island,  Unit  2,  could  have 
been  prevented  if  the  operators  had 
followed  the  requirements  of  the  plant's 
operating  hcense  and  technical 
specifications. 

According  to  the  petitioner,  the  three 
investigations  and  their  applicable 
findings  are  as  follows; 

(1)  The  President's  Commission  found 
that  reactor  core  damage  would  have 
been  prevented  if  the  high  pressure 
injection  system  had  not  been  throttled. 
[Kemeny  Commission  Finding  #4,  pg  28] 

(2)  Calculations  by  the  Special  Inquiry 
Group  show  that  use  of  the  high 
pressure  injection  system  would  have 
prevented  overheating  of  the  fuel  and 
release  of  radioactive  material. 
(Rogovin,  Vol  IL  part  2,  pgh  D.2.b,  pgs 
558,  561] 

(3)  The  Special  Investigation  by  the 
Senate  Subcommittee  on  Nuclear 
Regulation  found  the  cause  of  severe 
damage  to  the  reactor  core  was  the 
inappropriate  overriding  of  automatic 
safety  equipment  by  plant  and 
managers.  [Hart  Report  chapter  2, 
Findings  and  Conclusions,  *2.  pg  9] 
The  petitioner  believes  that  the  NRC 
should  rescind  the  existing  provisions  in 
paragraphs  (x)  and  (y)  of  10  CFR  50.54  to 
adequately  protect  the  public  health  and 
safety  from  the  hazards  of  nuclear 
radiation  from  nuclear  power  reactors. 

Notice  of  receipt  of  the  petition  and 
request  for  pubhc  comment  was 
published  in  the  Federal  Register  on 


August  26.  1988  [53  FR  32624],  On 
October  20, 1988  the  original  notice  of 
receipt  for  PRM-50-50  was  corrected  to 
provide  additional  information  in 
support  of  the  petitioner's  original  intent 
by  revising  two  sentences  in  the 
Grounds  for  the  Petition.  The  correction 
had  the  effect  of  increasirig  the  number 
of  plants  included  in  the  basis  for  the 
petition  [53  FR  40432],  The  sjxly-day 
comment  period  of  the  origmai  petition 
expired  on  October  la  1988.  A  total  of 
seven  (7)  public  comment  letters  were 
received,  representing  eleven 
organizations.  All  of  the  commenters 
were  opposed  to  the  petition  for 
rulemaking.  The  comment  letters  may  be 
examined  in  the  N'KC  public  document 
room.  All  comment  letters  have  been 
evaluated  by  the  NRC  staff. 

Discussion 

It  is  the  Commission's  position  that 
emergency  conditions  can  anse  during 
which  a  license  condition  could  prevent 
necessary  protective  action  by  the 
licensee.  Technical  specifications 
contain  a  wide  range  of  operalirig 
limitations  and  requirements  concerning 
actions  to  be  taken  if  certain  systems 
fail  and  if  certam  parameters  are 
exceeded.  Most  technical  specifications 
are  devoted  to  keeping  the  plant 
parameters  within  safe  bounds  and 
keeping  safety  equipment  operable 
during  normal  operation.  However, 
technical  specifications  also  require  the 
implementation  of  a  wide  range  of 
operating  procedures  which  go  into 
great  detail  as  to  actions  to  be  taken  in 
the  course  of  operation  to  maintain 
facility  safety.  These  procedures  are 
based  on  the  various  conditions — 
normal,  transient,  and  accident 
conditions — analysed  as  part  of  the 
licensing  process. 

Nevertheless.  unar;ticipated 
circumstances  can  occur  during  the 
course  of  emergencies.  These 
circumstances  may  call  for  responses 
different  from  any  considered  during  the 
course  of  licensing.  For  example,  the 
need  to  isolate  the  accumulators  to 
prevent  nitrogen  injection  to  the  core 
while  there  was  still  substantia! 
pressure  in  the  primary  system  was  not 
foreseen  in  the  licensing  process  before 
TMI-2,  thus,  the  technical  specifications 
prohibited  this  action.  Other 
circumstances  requiring  a  deviation 
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from  license  requirements  can  arise 
during  emergencies  involving  multiple 
equipment  failure  or  coincident 
accidents  where  plant  emergency 
procedures  could  be  in  conflict,  or  not 
applicable  to  the  circumstances. 

An  accident  can  take  a  course 
different  from  that  visualized  when  the 
emergency  procedure  was  written,  thus 
requiring  a  protective  response  at 
variance  with  a  procedure  required  to 
be  followed  by  the  licensee.  In  addition, 
performance  of  routine  surveillance 
testing,  which  might  fall  due  during  a 
period  for  which  the  plant  is  in  an 
emergency  status,  may  have  to  be 
delayed  or  cancelled  because  it  could 
either  divert  the  attention  of  the 
operating  crew  from  the  emergency  or 
cause  loss  of  equipment  needed  for 
proper  protective  action.  It  was  for  these 
reasons  that  the  Commission  added 
paragraphs  (x)  and  (y)  to  10  CFR  50.54 
(47  FR  35996). 

Paragraph  (x)  of  10  CFR  50.54  is 
similar  to  the  so-called  "General 
Prudential  Rule"  contained  in  both  the 
International  Regulations  for  Preventing 
Collisions  at  Sea.  1972,  and  the  Inland 
Navigational  Rules  Act  of  1980.  This  rule 
states: 

In  construing  and  complying  with  these 
Rules  due  regard  shall  be  had  to  all  dangers 
of  navigalion  and  collision  and  to  a,Ty  special 
circumstances,  including  the  limitations  of 
the  vessels  involved,  winch  make  a  departure 
from  those  rules  necessary  to  avoid 
immediate  danger. 

Thus,  a  Commanding  Officer  of  a  ship  is 
permitted  to  deviate  from  written  rules 
to  the  extent  necessary  to  save  the  ship. 

Paragraph  (x)  of  10  CFR  50.54  is  also 
very  similar  to  a  Federal  Aviation 
Administration  (FAA)  rule  governing  the 
operation  of  aircraft,  14  CHI  91.3.  which 
states  that  "(i]n  an  emergency  requiring 
immediate  action,  the  pilot  in  command 
may  deviate  from  any  rule  *   *  '  to  the 
extent  necessary  to  meet  that 
emergency.  Each  pilot  in  command  who 
deviates  from  a  rule  *   *  *  shall,  upon 
the  request  of  the  Administrator,  send  a 
written  report  of  that  deviation  to  the 
Administrator." 

As  the  Commission  stated  in  the 
Statement  of  Considerations  for  the  final 
rule  adopting  10  CFR  50.54  paragraphs 
(x)  and  (y).  "The  Commission  had  both 
the  General  Prudential  Rule  and  the 
FAA  rule  in  mind  when  it  framed  the 
proposed  rule"  [48  FR  13966;  April  1, 
1983]. 

All  of  the  pubhc  comments  received 
by  the  staff  on  the  petition  opposed  any 
change  to  10  CFR  59.54  paragraphs  (x) 
and  (y).  Most  of  the  commenters 
observed  that  technical  specifications 
do  not  dictate  mitigation  strategies  or 
recovery  actions  under  accident 


conditions  as  the  petitioner  states; 
rather,  generic  emergency  operating 
procedures  approved  by  the  NRC  are 
relied  upon  for  this  purpose  instead. 
Examples  of  proceduralized  deviations 
from  technical  specifications  were  cited. 
These  examples  included:  Inhibiting 
detrimental  automatic  plant  responses: 
defeating  interlocks  to  allow  preferred 
flow  paths;  taking  manual  control  of 
automatic  systems;  maintaining  plant 
parameters  (such  as  reactor  water  level) 
outside  normal  ranges;  and  cross-tying 
non-safety  equipment  to  perform 
accident  mitigation  functions. 

One  commenter  noted  that  without  10 
CFR  50.54- paragraphs  (x)  and  (y). 
operators  may  be  reluctant  to  take 
reasonable  actions  in  an  emergency 
immediately  needed  to  protect  the 
health  and  safety  of  the  public.  Another 
commenter  noted  that  requiring 
operators  to  obtain  permission  from  the 
NRC  to  deviate  from  technical 
specifications  during  an  emergency 
could  result  in  diversion  of  personnel 
resources  at  a  critical  time. 

A  third  commenter,  a  legal  firm 
representing  five  utility  licensees,  stated 
that  even  if  the  petitioner's  statement 
that  the  TMI  accident  would  not  have 
occurred  had  operators  complied  with 
technical  specification  and  operating 
license  conditions  were  true,  this 
conclusion  did  not  support  elimination 
of  10  CFR  50.54  paragraphs  (x)  and  (y). 
As  the  Kemeny  Commission  found. 
"[t]he  accident  at  *  *  *  TMI  occurred  as 
a  result  of  a  series  of  human, 
institutional,  and  mechanical  failures." 
The  commenter  further  stresses  that  "10 
CFR  50.54(x)  and  (y)  were  promulgated 
subsequent  to  TMI."  Furthermore,  the 
commenter  pointed  out  that  one  of  the 
lessons  learned  from  TMI  is  that  the 
range  of  circumstances  addressed  by  the 
technical  specifications  is  limited  and 
that  strict  adherence  to  them  in  an 
emergency  can  actually  be  hazardous  to 
public  health  and  safety. 

The  petitioner  has  not  shown  that  the 
requested  rule  changes  to  rescind 
paragraphs  (x)  and  (y)  of  10  CFR  50.54 
would  enhance  the  public  health  and 
safety  or  lessen  the  impact  on  the 
environment.  Hence,  the  Commission 
has  decided  to  deny  the  petition  for 
rulemaking. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 
|FR  Doc.  91-1151  Filed  l-ld-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  21  and  25 

[Docket  No.  NM-48;  Notice  No.  SC-91-1- 

NM] 

Special  Conditions:  McDonnell 
Douglas  Model  DC-8-70  Series 
Airplanes;  Ughtning  and  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  McDonnell  Douglas 
Model  DC-8-70  series  eirplanes 
modified  by  The  Dee  Howard  Company. 
This  airplane  is  equipped  with  high- 
technology  digital  avionics  systems 
which  perform  critical  or  essential 
functions.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of 
lightning  and  high-intensity  radiated 
fields  (HIRF).  This  notice  proposes 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
ensure  that  the  critical  and  essential 
functions  that  these  systems  perform  are 
maintained  when  the  airplane  is 
exposed  to  lightning  and  HIRF. 
DATES:  Comments  must  be  received  on 
or  before  February  6, 1991. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
Docket  (ANM-7).  Docket  No.  NM-48. 
1601  Lind  Avenue  SW.,  Renton. 
Washington,  98055-^056;  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-48.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Holt,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SVV.,  Renton, 
Washington.  98055-4046;  telephone  (206) 
227-2140. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
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Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-48."  The 
postcard  will  be  date/time  stamped,  and 
returned  to  the  commentor. 

Background 

On  February  2, 1990,  The  Dee  Howard 
Company  of  San  Antonio.  Texas, 
applied  for  a  supplemental  type 
certificate  to  modify  the  McDonnell 
Douglas  Model  DC-8-70  series 
airplanes.  The  DC-8-70  is  a  three  crew, 
four-engine  airplane  with  a  maximum 
takeoff  weight  of  approximately  335,000 
lbs.  The  proposed  modification 
incorporates  a  number  of  novel  or 
unusual  design  features,  such  as  digital 
avionics  consisting  of  dual  electronic 
flight  instrument  systems  (EFIS),  dual 
inertial  navigation  systems  (INS),  a  dual 
air  data  computer  (ADC),  and  an 
integrated  autopilot  system,  which  are 
vulnerable  to  lightning  and  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.115, 
subpart  C,  of  the  FAR,  The  Dee  Howard 
Company  must  show  that  the  altered 
Model  DC-8-70  meets  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  4A25,  as  specified  in 
§  21.101(a),  unless;  (1)  Otherwise 
specified  by  the  Administrator:  (2) 
compliance  with  later  effective 
amendments  is  elected  or  required 
under  §§  21.101  (a)  and  (b):  or  (3)  special 
conditions  are  prescribed  by  the 
Adminstrator. 

Based  on  the  provisions  of  §§  21.101 
(a)  and  (b).  The  Dee  Howard  Company 
will  have  to  show  compliance  with  the 
basic  type  certification  basis  per  Type 
Certificate  Data  Sheet  (TCDS)  No.  4A25, 
plus  the  following  FAR  part  25 
requirements,  up  to  Amendment  25-70, 


that  are  deemed  necessary  to  provide  a 
level  of  safety  equivalent  to  that 
established  by  the  regulations 
incorporated  bv  reference  in  TCDS 
4A25:  §  25.255;"§  25.397(b);  §§  25.561  (c) 
and  (d);  §§  25.581  (a)  and  (b)  (systems 
only);  §  25,603;  §§  25.613  (c)  and  (e); 
§  25.671  (a),  (b)  and  (c);  §  25.672  (a),  (b). 
and  (c)  (autopilot):  §§  25.1303  (a),  (b), 
and  (c);  §  25.1307(e):  §§  25.1309  (a)  thru 
(g);  §§  25.1321  (a)  thru  (e);  §  25.1322  (a) 
thru  (d);  §§  25.1323  (a),  (c),  and  (d); 
§§  25.1329  (a)  thru  (h);  §§  25.1331  (a)  and 
(b):  §  25.1353(c);  §§  25.1355  (a)  and  (c); 
§§  25.1359  (a)  thru  (d);  §§  25.1431  (a), 
(b),  and  (c);  §  25.1525;  §  25.1529;  and 
§  25.1541. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  4b  plus  applicable  part  25 
requirements)  do  not  contain  adequate 
or  appropriate  safety  standards  for  the 
Model  DC-6-70  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.101(b)(2)  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11, 29(b)  and  become  part  of 
the  type  ^'"■♦"'''f  ation  basis  in 
accordance  with  §  21.115(a), 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
lightning  protection:  one  for  the  airframe 
in  general  (§  25.581).  and  the  other  for 
fuel  system  protection  (§  25.954).  There 
are,  however,  no  regulations  that  deal 
specifically  with  protection  of  electrical 
and  electronic  systems  from  lightning. 
The  loss  of  a  critical  function  of  these 
systems  due  to  lightning  would  prevent 
continued  safe  flight  and  landing  of  the 
airplane.  Although  the  loss  of  an 
essential  function  would  not  prevent 
continued  safe  flight  and  landing,  it 
would  significantly  impact  the  safety 
level  of  the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  high-intensity  radiated  fields 
(HIRF).  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  and  electrical 
and  electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 


the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  Model  DC-^70  which 
would  require  that  the  new  technology 
electrical  and  electronic  systems,  such 
as  the  electronic  fiight  instrument 
system  (EFIS),  the  dual  inertial 
navigai  m  systems  (INS),  the  dual  air 
data  computer  (ADC),  and  the 
integrated  autopilot  system  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function  due 
to  both  the  direct  and  indirect  effects  of 
lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  the  proposed  special  conditions, 
clarification  of  the  threat  definition  for 
lightning  is  needed.  The  following 
'threat  definition."  based  on  FAA 
Advisory  Circular  20-136.  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5. 1990.  is  proposed  as  a 
basis  to  use  in  demonstration 
compliance  with  the  proposed  lightning 
protection  special  condition. 

The  lightning  current  waveforms 
(Components  A.  D.  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AR) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
sytems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
sytems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stivke:  (Severe 
Strike — Component  A,  or  Restrike— 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  (1/2 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
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strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  f>eriod  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  1/2  magnitude  of 
Component  D  (peak  amplitude  of  50,000 
amps).  The  23  restrikes  are  distributed 
over  a  period  of  up  to  2  seconds 
according  to  the  following  constraints; 
(1)  The  minimum  time  between 
subsequent  strokes  is  10  ms.  and  (2)  the 
maximum  time  between  subsequent 
strokes  is  200  ms.  An  analysis  or  test 
needs  to  be  accomphshed  in  order  to 


obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation. 

And. 

3.  Multiple  Burst:  [Component  H).  In- 
flight data-galhenng  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulse 
accompanying  the  air];)lane  lightning 
stnke  process.  Whole  insufficient  energy 
exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pluses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  In  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 


distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
burst  is  lO^s,  the  maximum  is  50^s.  The 
24  bursts  are  distributed  over  a  period  of 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D).  "Multiple  Stroke"  (Mi  Component  D), 
and  the  "Multiple  Burst"  (Component 
H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i(t)  =  U(e-"-e-'"* 

where: 

t  =  time  in  seconds, 

i  =  current  in  amperes,  and 


Sevefe  stnke 
(uuwfKXWWt  A) 


Restrike  (compooent  D) 


Multple  stroke  ('i 
componefit  D) 


Muttipte  tjurst 
(compofient  H) 


•.  sec  '  = 
b.  sec''' 

This  equation  produces  the  followmg  c^aracteristics: 


and 
(di/cJl)_„(afTip/sec)  = 

di/dl  (amp/sec)  = 

ActKjn  Integral  (amp '  sec)  = 
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High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  mcreased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS 
and  EICAS,  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 


window  apertures  is  undefined.  Based 

on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 


the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequerx:y 

Peak(V/M)     Average// 

10  KHz— 500  KHz   

80 

80 

200 

33 

33 

150 

8,300 

9.000 

17.000 

14.500 

4,000 

9.000 

4.000 

4,000 

80 

500  KHz— 2  MHz   

80 

2  MHz— 30  MHz  

200 

30  MHz— 100  MHz 

100  MHz— 200  MHz 

200  MHz— 400  MHZ....„. 
400  MHz— 1  GHz 

33 
33 
33 

2.000 

1  GHz— 2  GHz 

1,500 

2  GHz— 4  GHz 

1.200 

4GHZ-6GHZ 

6  GHz— 8  GHz 

800 
666 

8GHZ-12GHZ..- 

12  GHz— 20  GHz _ 

2.000 
509 

20  GHz— 40  GHz 

1,000 
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The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 

Certification  of  the  modified 
McDonnell  Douglas  DC-a-70  airplane  is 
currently  scheduled  for  February  12, 
1991.  The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  instances.  For  this  reason, 
and  because  a  delay  would  significantly 
affect  the  applicant's  installation  of  the 
system  and  certification  of  the  airplane, 
the  public  comment  period  is  shortened 
to  20  days. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
0*"  "eneral  applicability  and  affects  only 
i.ie  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportations,  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c),  1352, 
1354(a),  1355,  1421  through  1431,  1502, 
1651(b)(2),  42  U.S.C.  1857f-10.  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  supplemental  type  certification  basis 
for  the  modified  McDonnell  Douglas 
Model  DC-8-70  series  airplanes: 

1.  Lightning  Protection 
a.  Each  electrical  and  electronic 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 


capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  function  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2,  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
externally  radiated  electromagnetic 
energy. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

Issued  in  Renton,  Washington,  on  January 
9,  1991. 
Darrell  M.  Pederson. 

Assistant  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  91-1131  Filed  1-16-91  8  45  am] 

WLUNG  COOC  4B10-13-W 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  173,  175,  176,  177,  178, 
179, 180,  and  181 

[Docket  No.  85N-01 45] 

Use  of  Acrylonitrile  Copolymers; 
Reopening  of  Comment  Period 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule;  reopening  of 
comment  period. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
comment  period  for  the  submission  of 
comments  and  data  in  response  to  the 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  acrylonitrile  copolymers. 
This  notice  responds  to  three  comments 
that  requested  that  the  comment  period 
be  extended  for  an  additional  90  days  to 
allow  sufficient  time  to  compile  the  data 
FDA  requested  m  the  .^NPR.M. 

DATES:  Comments  by  February  7,  1991. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Admmistration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857.  Data,  including  trade  secret  and 
commercial  trade  information,  to  the 
Division  of  Food  and  Color  Additives 
(HFF-335).  Food  and  Drug 
Administration,  200  C  St,  SW., 
Washington.  DC  20204. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  {HFF-335).  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204,  20:-l~2-5690. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  8,  1990  (55  FR 
8476),  FDA  published  an  .ANPRM  on 
acrylonitrile  copolymers  In  this  notice 
the  agency  requested  information  on 
food-contact  uses  of  acrylonitrile 
copolymer,  on  the  levels  of  residual 
acrylonitrile  contained  in  the  finished 
articles  fabricated  from  these 
copolymers,  and  on  the  migration  of 
residual  acrylonitrile  to  food,  as  well  as 
information  necessary  to  evaluate  the 
economic  and  environmental  impacts  of 
the  ANPRM,  The  original  comment 
period  under  the  ANPRM  ended  May  7, 
1990. 

In  response  to  three  comments,  all 
from  trade  associations  stating  that 
more  time  was  needed  to  compile  the 
information  that  was  requested  b\  the 
agency,  the  comment  period  was 
reopened  for  180  days.  This  notice  was 
published  in  the  Federal  Register  of  July 
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20,  1990  (55  FR  29635)  and  provided  for 
the  submission  of  comments  and  data 
until  November  7, 1990.  Three  comments 
have  been  received  durmg  the  reopened 
comment  period  requesting  additional 
time  to  respond  to  the  request  for  data 
in  the  ANPRM.  Two  of  the  comments 
tated  that  they  were  having  difficulty 
apting  existing  analytical  procedures 
for  acrylonitrile  monomer  to  the 
analysis  of  acrylonitrile  monomer  in 
specific  acrylonitrile  copolymers.  The 
third  comment  cited  delays  in  obtaining 
reviews,  under  contract,  of  the 
epidemiology  and  toxicology  of 
acrylonitrile  monomer  and  of  the 
environmental  effects  of  acrylonitrile 
polymer  production.  The  three 
comments  requested  an  additional 
extension  of  90  days  beyond  the  original 
extension  of  180  days. 

FDA  is  aware  of  the  difficulties 
involved  with  adapting  existing 
acrylonitrile  monomer  analytical 
methodology,  developed  for  high  nitrile 
copolymers,  for  use  in  analyzing  low 
nitrile  copolymers.  The  agency  is  hIso 
aware  that  many  acrylonitrile 
copolymers  contain  rubber  or  other 
substances  that  interfere  with  the 
analyses.  For  this  reason.  FD.^  has 
decided  to  grant  the  requests  by  these 
comments  for  additional  time  to 
generate  and  submit  data  responsive  to 
the  request  for  information  outlined  in 
the  ANPRM  and  to  complete  final 
reports  of  the  reviews  of  the 
epidemiology  and  toxicology  of 
acrylonitrile  monomer  and  the 
environmental  effects  of  acrylonitrile 
polymer  production.  Therefore,  the 
agency  is  reopening  the  comment  period 
to  provide  for  the  submission  of 
comments  and  data  until  February  7. 
1991. 

As  announced  in  the  original  ANPRM, 
comments  may  be  submitted  to  the 
Dockets  Management  Branch  (address 
above).  However,  data  containing  trade 
secret  or  confidential  commercial 
information  should  be  submitted  to  the 
Division  of  Food  and  Color  Additives,  as 
a  letter,  as  a  food  additive  master  file,  or 
as  part  of  a  food  additive  petition. 

Dated:  |anuar>^  in,  l^Wl 

Ronald  G.  Chesemore, 

.-l^.sj.  ;;;,'(?  Commissioner  for  Regulatory 
Affairs. 

|FR  Doc  91-1115  Filed  1-16-91;  8;45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  48 

IPS-94-901 

RIN  1545-AP24 

Retail  Excise  Taxes  on  Certain  Luxury 

Items 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  public  hearing  on 

proposed  regulations. 


summary:  This  docoiment  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  retail  excise  taxes 
on  certain  passenger  vehicles,  boats, 
aircraft,  jewelry,  and  furs. 
DATES:  The  public  hearing  will  be  held 
on  Friday,  April  26, 1991,  beginning  at  10 
a.m.  Requests  to  speak  and  outlines  of 
oral  comments  must  be  received  by 
Friday.  April  12. 1991. 
addresses:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditoriunx  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue,  NW.. 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submittt'd  to:  Internal  Revenue  Service. 
P  O  Box  7604,  Ben  Franklin  Station. 
Attn:  CC:CORP:T:R  (PS-94-90),  room 
4429.  Washington.  DC  20044,  In  the 
alternative,  comments  and  requests  to 
speak  (with  outlines)  may  be  hand- 
delivered  to:  Internal  Revenue  Service. 
Attention:  CC:CORP:T:R  {PS-94-90). 
room  4429, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-343-0232  or  202-566-3935  (not  a  loll- 
free  number) 
SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  4001.  4002. 
4003,  4006.  and  4007  of  the  Internal 
Revenue  Service  Code  as  enacted  by 
section  11221  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Wednesday. 
January  2.  1991  (56  FR  36). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 


should  submit  not  later  than  Friday, 
April  12. 1991,  on  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  945  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Inlernal  Revenue. 
Cynthia  E.  Grigsby, 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate  f 
(FR  Doc  91-1070  Filed  1-16-91;  8:45  am) 

BILLING  CODE  ««3(M)1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 
[FRL-3857-71 

Approval  and  Promulgation  of 
Implementation  Plans;  Caiifomia: 
Soutti  Central  Coast  Air  Basin,  Ventura 
County  Nonattalnment  Area  Plan  for 
Ozone 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

summary:  This  notice  of  proposed 
rulemaking  announces  EPA's  proposed 
action  to  approve  in  part  and 
disapprove  in  part  revisions  to  the 
California  State  Implementation  Plan 
(SIP)  for  ozone  for  the  Ventura  County 
portion  of  the  South  Central  Coa.st  Air 
Basin  (SCCAB).  The  revisions  were 
submitted  to  EPA  by  the  State  of 
California  on  May  24, 1969,  March  26, 
1990  and  October  16, 1990. 

EPA  proposes  to  extend  its  prior 
disapproval  of  the  attainment 
demonstration  portion  of  the  plan  and  to 
retain  the  constuction  moratorium, 
under  section  110(a)(2)(I)  of  the  Clean 
Air  Act,  for  new  major  sources  and 
major  modifications  of  sources  of 
volatile  organic  compounds  (VOC). 
previously  imposed  on  October  5,  1986. 
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EPA  also  proposes  to  extend  the 
moratoriuntt  to  include  new  major 
sources  and  major  modiftcations  of 
sources  of  nitrogen  oxides  (NQ4). 

Under  section  110(c)  of  the  Act.  EPA 
also  proposes  to  promulgate  a  Federal 
Implementation  Plan  (FIP)  for  ozone  for 
Ventura  County.  The  proposed  FIP  is  in 
response  to  an  order  by  the  U.S.  District 
Court  for  the  Central  District  of 
California,  as  modified  on  July  23, 199a 
requiring  EPA  to  promulgate  a  FIP  for 
ozone  in  two  "phases"  in  Ventura 
County,  with  the  first  phase  to  be 
proposed  no  later  than  October  29, 1990, 
and  promulgated  no  later  than  June  28, 
1991. 

DATES:  Written  comments  on  the 
proposed  EPA  actions  must  be  received 
by  EPA  at  the  address  below  on  w 
before  March  18. 1991.  A  pmblic  hearing 
on  the  proposed  Federal  Implementation 
Plan  and  EPA's  proposed  rulemaking  on 
the  State  Implementation  Plan  vrill  be 
held  on  Wednesday,  {anuarj-  3a  1991.  at 
the  County  Government  Center,  Hall  of 
Administration,  Lower  Haza  Assembly 
Room.  The  hearing  will  convene  at  10 
a.m..  2  p.m.  and  7  p.m. 

For  30  days  following  the  pubbc 
hearing  EPA  will  accept  rebuttal  and 
supplemental  comments  relating  only  to 
comments  raised  at  the  public  hearing. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to: 

Mr.  Richard  Grow,  A-2-2.  Air  and 
Toxics  Division,  State  Liaison  Section. 
U.S.  Environmental  Protection 
.Agency,  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Docket: 

Docket  No.  90-CA-VENT-l, 
containing  a  copy  of  the  SIP  submittal 
and  complete  documentation  supporting 
the  proposed  actions,  is  available  for 
inspection  at  the  following  location 
during  normal  business  hours.  A 
reasonable  fee  may  be  charged  for 
copying  parts  of  the  docket. 
U.S.  Environmental  Protection  Agency, 

Library,  75  Hawthorne  Street,  San 

Francisco.  CA  94105. 

Copies  of  the  proposed  FIP  and  the 
other  plan  elements  proposed  for  action 
in  this  notice  and  the  documentation 
supporting  the  proposed  actions  are 
available  at  the  above  location  and  at 
the  County  and  State  offices  Hsted 
below: 
Ventura  County  Air  Pollution  Control 

District,  800  South  Victoria  Avenue, 

Ventura,  CA  93009. 
California  Air  Resources  Board,  1102  Q 

Street,  Sacramento.  CA  95814. 
Foster  Public  Library.  651  E.  Main  St.. 

Ventura,  CA  93009. 


FOR  FURTHER  MFORMATIOII  CONTACT: 

Wallace  D.  Woo.  Chiet  State  Liaison 
Section,  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency.  75 
Hawthorne  Street.  San  Francisco. 
California.  94105,  telephone  (415)  556- 
5152  (before  January  15, 1991).  or  (415) 
744-1207  (after  January  15, 1991). 

SUPPLEMEtrTARY  mFORMATIOtt: 
Table  of  CoBtenti 

I.  Background 

A.  Introduction  and  Purpose  of  Notice. 

B.  The  Air  Quality  Problem  rn  Ventura 
County. 

C.  History  of  the  Ventura  County  Ozone 
SIP. 

1. 1979  Plan. 
2. 1982  Plan. 

3. 1986  SIP  CaU. 

4. 1987  Plan. 

5. 1988  SIP  Disapproval. 

6.  Current  Planning  Efforts. 

a.  1988  SIP  Call. 

b.  California  CAA. 

D.  Lejtal  Basis  and  Schedule  for  the  FTP. 

1.  Citizens  to  Preserve  the  Ojai  (CPO)  v. 
EPA. 

a.  CPO  claims  against  EPA. 

b.  Stipulation— July  11. 19aa 

c.  Stipulation— March  28. 1989. 

d.  Modified  stipulaUon— July  23. 1990. 

2.  FIP  Srherfule. 

E.  Legal  Re<?uirem«it8  of  the  Clean  Air  .^ct. 
1.  SIPs  and  FlPs. 

a.  DemoQatration  of  Attainment  and 
Determination  of  Attainment  Date. 

b.  Reasonable  Availat>lc  Control  Measures. 

c.  Other  Legal  Requirements. 
IL  Proposed  SIP  Actions. 

A.  Proposed  Actions  on  the  1987  AQMP. 

1.  Disapproval  of  the  Attainment 
Demonstration. 

a.  Constmction  moiatorium. 

2.  Control  Measure*. 

a.  Criteria  for  Approval. 

b.  Stationary  Source. 

c.  Further  Study  Measures. 

d.  Transportation  Control  Measure*. 

B.  Proposed  Actions  on  SIP  Rule  Revisions. 
1.  Sta'iicnary  Source  Rules. 

in.  Proposed  FIP  Actions. 
A.  Introduction. 

1.  Two-Phased  Approach. 

2.  Sta'E-Federal  Cooperation. 

3.  Legal  Authonty  for  Phased  Rulemaki-ig. 

4.  Attamment  Demonstration  to  Await 
Phase  II. 

Rationale  for  Selection  of  Phase  1 

Measures. 
B  Emission  reductions  needed  for 

atiairrment. 

C.  NO,  construction  moratorium. 

D.  South  Coast  Core  Measure*  extended  to 
Ventura. 

1.  Fuel  Measures. 

a.  Gasoline  Vol«tiiity  ResUictions  during 
the  Ozone  Season. 

b.  Reformulated  Gasoline. 

2.  Ejihanced  Evaporative  Elmission  Controls 
for  Gasoline-Fueled  Vehicles. 

E.  Stafionarj'  Source  Control  Measures. 
1.  VOC  Measures. 

a.  Architectural  Coatings. 

b.  Motor  Vehicle  Refinishing. 


c  Adhesive!  Appbcationa. 
F.  Summary  of  in|»ct  of  Phase  I  FIP. 
G  The  Pha«e  U  FIP. 
H.  FIP  Delegation  and  Rescission. 
IV.  Regulatory  Impacl/Flexibiijty  Analysis, 
A  Adnunistrative  Designation. 

B.  Cost  Impacts. 

C.  Benefits. 

D.  Impact  on  Small  Entities. 

E.  Paperwork  Reduction  Act. 
List  of  SubiectJ  in  40  CFR  Pan  52. 

PROPOSED  REVISIONS  TO  THE  CODE  OF 
FEDERAL  REGULATIONS 

L  Background 

A.  Introduction 

On  October  5, 1988.  EPA  disapproved 

the  attainment  demonstration  portion  of 
the  1982  ozone  SIP  for  the 
nonattairm>ent  portion  of  Ventura 
County  and  imposed  a  moratorium  on 
construction  of  new  ma>or  soMrces  and 
major  modifications  to  stationary 
sources  of  volatile  organic  compounds 
(VOC),  a  precursor  in  the  formatjon  of 
ozone  in  the  ambient  air.  (53  FR  39087). 
This  action  was  taken  pursuant  to  a 
stipulation  agreed  to  by  EPA  and 
entered  by  the  District  Court  in  partial 
settlement  of  Citizens  to  Preserve  the 
Oiai  (CPO)  v.  EP.\,  No.  CV-88  00982 
HLH. 

Subsequently.  EPA  and  the  plaintiffs 
agreed  to  settle  the  remaining  claims 
and  a  stipulation  was  entered  by  the 
court  on  March  28, 1969  obhgatmg  EPA 
to  propose  and  promulgate  a  Federal 
Implementation  Plan  (FIP)  for  the 
Ventura  nonattalnment  area  by  May  26. 
1991.  On  July  23, 1990  a  modified 
stipulation  was  entered  by  the  court 
directing  EPA  to  promulgate  the  FIP  in 
two  phases,  the  first  to  be  proposed  by 
October  29, 1990.  The  court  orders  and 
stipulations  are  described  m  greater 
detail  under  section  D.I..  Citizens  to 
Presen'e  the  O/ai  v.  EPA.  below. 

The  purpose  of  todays  notice  is  to 
propose  the  Phase  I  FIP  and  to  propose  a 
number  of  actions  on  revisions 
submitted  by  the  State  for  the  Ventura 
County  portion  of  the  California  SIP. 

Regarding  the  SIP  revisions.  EPA 
propo-ses  to  approve  under  section  110 
of  the  Act  most  of  the  control  measure 
commitments  in  the  1987  Air  Quality 
Management  Plan  (AQMP)  for  the 
Ventura  nonattainment  area.  The 
measures  proposed  for  approval 
strengthen  the  SIP.  EPA  profKJses  to 
extend  its  pnor  disapproval  of  the  plan's 
attainment  demonstrahon  under  part  D 
of  title  1  of  the  Clean  Air  Act  ("CAA"  or 
•'the  Act")  because  the  revised  AOMP 
does  no'  provide  for  the  attainment  of 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone  by  a  fixed 
date. 
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As  a  result  of  this  proposed 
disapproval.  EPA  proposes  to  retain  the 
construction  ban  on  major  new 
stationary  sources  and  major 
modifications  to  existing  sources  of 
volatile  organic  compounds  (VOC)  in 
Ventura  County.  EPA  also  proposes  to 
extend  the  construction  moratorium  to 
major  new  sources  and  major 
modifications  to  existing  sources  of 
oxides  of  nitrogen  (NO,). 

Because  EPA  is  proposing  to 
disapprove  the  attainment 
demonstration  portion  of  the  plan,  the 
Agency  is  not  taking  action  on  other 
elements  of  the  plan  including,  e.g.. 
modeling  and  inventory,  which  will  be 
addressed  upon  submission  of  a 
complete  approvable  plan  revision  in 
the  future.  EPA  is.  however,  proposing 
action  on  seven  SIP  rule  revisions  which 
were  submitted  separately  from  the  1987 
AQMP.  Of  these,  six  are  proposed  for 
approval. 

EPA  proposes  to  conclude,  however, 
that  the  State  and  local  commitments  in 
the  plan,  and  obligations  under  the 
California  Clean  Air  Act,  to  develop  and 
apply  additional  controls  in  the  future. 
demonstrate  that  the  State  is  making 
reasonable  efforts  at  this  time  to  submit 
an  adequate  ozone  SIP.  Therefore.  EPA 
does  not  propose  in  this  rulemaking  to 
initiate  actions  to  impose  in  Ventura 
County  the  Federal  highway  funding 
restrictions  under  section  176(a)  of  the 
Act. 

EPA  is  also  proposing,  under  section 
110(c)  of  the  Act,  a  Federal 
Implementation  Plan  (FIP)  for  ozone  in 
Ventura  County.  EPA  is  proposing  the 
FIP  in  two  phases,  and  today's  notice 
proposes  only  Phase  I.  EPA  is  scheduled 
to  issue  its  notice  of  final  rulemaking  on 
June  28, 1991.  The  second  phase  is  to  be 
proposed  no  later  than  June  28, 1991  and 
promulgated  no  later  than  February  28. 
1992. 

The  FIP  approach  proposed  is 
designed  to  support  rather  than  to 
undermine  progress  scheduled  under  the 
locally  adopted  SIP  and  other  local 
planning  efforts  currently  underway. 
EPA's  FIP  proposal  is  to  supplement  the 
state  plan  with  federal  programs  and 
measures,  several  of  them  similar  or 
identical  to  the  "core  "  measures 
recently  proposed  by  EPA  for  the  South 
Coast  Air  Basin.  55  FR  36458  (September 
5. 1990).  These  measures,  applicable  to 
mobile  sources,  are  proposed:  Giisoline 
volatility  restrictions,  reformulated 
gasoline  and  enhanced  evaporative 
emission  controls.  Three  additional 
federal  measures,  applicable  to 
stationary  sources,  are  proposed: 
Architectural  coatings,  motor  vehicle 
refinishing  and  adhesives  applications. 


Before  EPA  takes  final  action  to 
disapprove  Ventura's  SIP,  Congressional 
amendments  to  the  CAA  may  establish 
new  national  requirements  and 
deadlines  for  SIPs.  As  a  result,  EPA  may 
conclude  that  California  should  be 
allowed  additional  time  to  prepare 
amendments  to  the  Ventura  plan.  EPA's 
proposed  disapproval  actions  might  then 
be  replaced  or  supplemented  by  action 
requiring  California  to  submit  additional 
SIP  elements  in  accordance  with  the 
new  national  schedule. 

B.  The  Air  Quality  Problem  in  Ventura 
County 

The  Ventura  ozone  nonattainment 
area  includes  all  portions  of  the  county 
south  of  the  southern  boundary  of  the 
Los  Padres  National  Forest.  The 
population  at  the  time  of  the  most  recent 
Air  Quality  Management  Plan  (AQMP) 
update  was  approximately  612,000. 

Growth  rates  for  the  period  1987— 
2000  are  projected  in  the  1987  AQMP  as: 
Population  29%,  housing  39%,  motor 
vehicle  fuel  use  23%,  electric  utility 
emissions  38%,  and  offshore  shipping 
28%. 

Ventura  County  lies  immediately 
adjacent  and  to  the  northwest  of  the 
South  Coast  Air  Basin  (SCAB),  which 
itself  is  the  site  of  the  worst  ozone 
problem  in  the  United  States. 

Ozone  is  a  photochemical  oxidant  and 
the  major  component  of  smog. 
Atmospheric  ozone  is  formed  when 
Volatile  Organic  Compounds  (VOC) 
react  with  nitrogen  oxides  (NOx)  in  the 
presence  of  sunlight.  In  this  notice,  the 
federal  terminology,  VOC,  is  used 
interchangeably  with  the  Ventura 
County  comparable  term,  reactive 
organic  compounds  (ROG),  since  they 
are  substantially  identical.  Since  the 
photochemical  reaction  is  enhanced  by 
heat,  atmospheric  ozone  concentrations 
are  usually  highest  during  the  summer. 
While  ozone  in  the  upper  atmosphere 
shields  the  earth  from  harmful 
ultraviolet  radiation  given  off  by  the 
sun.  high  concentrations  of  the  ozone  at 
ground  level  are  a  major  health  and 
environmental  concern. 

Acute  health  effects  include 
inflammation  of  the  lungs,  impaired 
breathing,  increased  acute  respiratory 
infection,  coughing,  chest  pain,  nausea 
and  throat  irritation.  These  effects  are  of 
particular  concern  for  asthmatics, 
children  and  the  elderly.  Chronic  effects 
of  repeated  exposure  include  increased 
susceptibility  to  respiratory  infection, 
permanent  damage  to  lung  tissues  and 
impaired  breathing  capacity.  Ozone  also 
reduces  crop  yield,  may  severely 
damage  forests,  and  adversely  impacts 
buildings  and  materials. 


The  national  ambient  air  quality 
standard  (NAAQS)  for  ozone  is  violated 
when  the  number  of  days  with  a 
maximum  hourly  average  concentration 
above  12  parts  per  hundred  million 
(pphm)  over  a  period  of  three  years  is 
greater  than  three.  The  fourth  highest 
value  over  three  years  at  the  highest  site 
in  the  monitoring  network  is  the  design 
value  used  to  determine  the  attainment 
status  of  the  area. 

The  design  value  for  Ventura  County, 
based  on  1987-1989  data  for  the  Simi 
Valley  site,  is  17  pphm,  42%  greater  than 
the  NAAQS.  The  inland  monitoring 
stations  such  as  Simi  Valley  have 
typically  recorded  higher  ozone  values 
than  the  coastal  sites  in  Ventura  County. 
In  1989  the  Simi  Valley  site  recorded  40 
exceedances  of  the  standard  and  the 
second  highest  value  recorded  at  the  site 
was  17  pphm.  In  contrast,  the  Ventura 
station  recorded  two  exceedances,  and 
recorded  a  second  high  of  14  pphm. 

The  number  of  exceedances  of  the 
ozone  standard  in  a  given  year  varies 
greatly  due  to  variations  in 
meteorological  conditions.  Three-year 
averages  of  data,  adjusted  for 
meteorology,  indicate  a  slight 
downward  trend  in  ozone  values  for  the 
inland  sites  in  Ventura  County  over  the 
past  ten  years. 

The  latest  planning  inventory  from  the 
state  shows  a  1987  base  year  inventory, 
onshore,  of  91  hours  per  day  ROG  and 
76  tons  per  day  NOx-  Of  this,  some  45% 
of  the  VOC  and  64%  of  the  NOx  are 
projected  to  be  from  mobile  sources  (on 
and  off-road)  in  1987.  Other  significant 
contributors  to  base  VOC  emissions 
levels  are  organic  solvents  (20)%,  oil  and 
gas  development  and  distribution- 
related  emissions  (14%)  and  pesticides 
(15%).  Significant  NOx  source  categories 
include  oil  and  gas  development  (20%) 
and  utility  power  plants  (15%). 

According  to  the  District's  1987  Air 
Quality  Management  Plan  (AQMP), 
mobile  source  emissions  will  continue  to 
make  up  a  significant  portion  of  the 
inventory  well  into  the  future.  For 
instance  in  the  year  2000,  mobile  source 
emissions  will  comprise  25%  and  55%  of 
the  VOC  and  NOx  emissions 
respectively.  Other  significant  VOC 
categories  are  projected  to  be  organic 
solvents  (36%),  pesticides  (21%)  and  oil 
and  gas  development  and  distribution 
(10%).  The  most  significant  NOx 
category  other  than  mobile  sources 
becomes  utility  power  plants  (31%). 

Outer  Continental  Shelf  (OCS) 
emissions  from  petroleum-related 
exploration  and  development,  and  from 
ships  passing  through  the  Santa  Barbara 
Channel  are  also  substantial.  OCs 
emissions  in  the  AQMP  are  reported  for 
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the  Channel  for  both  Santa  Barbara  and 
Ventura  Counties  in  aggregate.  The 
AQMP  projects  a  substantial  increase  in 
NOx  emissions  by  the  year  2000. 

According  to  preliminary  analyses,  a 
number  of  combinations  of  emission 
reductions  of  VOC  and  NOx  would 
produce  attainment  of  the  ozone 
standard.  The  approach  currently  being 
implemented  by  the  State  is  a  combined 
VOC  NOx  reduction  strategy. 

C.  History  of  the  Ventura  County  Ozone 
SIP 

1.1979  SIP 

In  accordance  with  the  requirements 
of  the  1977  Amendments  to  the  Clean 
Air  Act.  the  1979  Air  Quahty 
Management  Plan  (AQMP)  for  Ventura 
was  submitted  to  EPA  by  the  State  in 
1979,  with  a  number  of  subsequent 
revisions  submitted  in  1980  and  1961.  On 
July  1, 1982.  EPA  took  final  action  to 
approve,  conditionally  approve,  and 
disapprove  portions  of  the  plan.  The 
disapproval  related  primarily  to  the 
plan's  failure  to  include  an  Inspection 
and  Maintenance  program  as  required 
by  the  Act.  In  its  1979  plan  Ventura 
projected  attainment  of  the  ozone 
standard  by  the  erKl  of  1967.  based  on  a 
strategy  which  scheduled  reductions  for 
both  Vbc  and  NOx  sources. 

As  authorized  by  part  D  of  the  Act, 
the  State  requested,  and  EPA 
subsequently  approved,  in  1982.  an 
extension  beyond  the  statutory  1962 
attainment  date  for  ozone  in  Ventura 
County  to  December  31. 1987.  (47  FR 
28621). 

2. 1982  SIP 

Between  December.  1982  and  June. 
1984  the  State  submitted  the  1982  Air 
Quality  Management  Plan  (AQMP)  and 
a  number  of  subsequent  revisions  to  that 
plan  for  Ventura  County.  On  February  3. 
1983  EPA  proposed  to  disapprove  the 
1982  Plan  and  impose  a  construction 
moratorium  because  the  plan  did  not 
provide  for  attainment  of  the  ozone 
standard  by  the  end  of  1987.  (48  FR 
5047). 

The  plan  did  not  provide  for 
attainment  at  any  date  in  the  future  for  a 
substantial  portion  of  the  nonattainment 
area,  although  it  did  project  that  one 
portion  (the  "Ojai  Valley  Airshed") 
would  meet  the  ozone  standard  by  the 
end  of  1987. 

On  July  30. 1904  EPA  took  final  action 
to  approve  the  control  measures 
submitted  by  the  State  as  piart  of  the 
1982  plan.  (49  FR  30300).  As  with  the 
1979  plan.  Ventura's  plan  included 
reductions  in  emissions  of  NOx  as  well 
as  VOC.  In  the  notice  EPA  held  open  the 
question  of  whether  to  approve  the 


attainment  demonstration.  In  that  sai^ 
notice  EPA  took  similar  action  with 
regard  to  three  other  California  areas 
which  bad  also  failed  to  show 
attainment  by  1987  (South  Coast,  Fresno 
and  Sacramento). 

EPA  later  proposed  to  withhold 
disapproval  of  the  SIP  so  long  as  the 
State  adopted  all  reasonably  available 
control  measures.  EPA  solicited 
comments  on  this  pohcy,  the 
"reasonable  extra  efforts  poLcy."  on 
September  28. 1986.  (51  FR  34428).  On 
July  14, 1987  EPA  revised  its  approach 
and  proposed  to  disapprove  the  ozone 
SIP  for  Ventura  and  several  other  areas. 
(52  FR  25408-26409.  26431-26435). 

In  that  notice  EPA  stated  that  it 
lacked  authority  to  continue  to  defer 
action  on  the  plans  for  those  areas  that 
had  not  yet  submitted  a  plan 
demonstarting  attainment  by  the 
statutory  deadline,  and  that  if  had  no 
choice  but  to  disapprove  the  plans  for 
those  areas  and  impose  a  construction 
moratorium  under  section  110(a)(2)(I). 

In  that  same  notice,  however,  EPA 
proposed  to  continue  to  abstain  from 
making  a  negative  "reasonable  efforts" 
finding  under  sections  176(a)  or  316(b)  of 
the  Act  80  long  as  Ventura  continued  to 
meet  certain  benchmarks  of  progress, 
which  were  defined  in  terms  of  a 
schedule  of  expected  adoptions  of 
control  measures.  (52  FR  26433). 

3. 1986  SIP  Call 

On  March  17. 1986  EPA  notificed  the 
Governor  pursuant  to  section 
no(a)(2)fH]  of  the  Act  that  the 
California  SIP  was  inadequate  to  meet 
the  requirements  of  section  110  and  part 
D  for  ozone  in  the  South  Central  Coast 
Air  Basin  (SCCAB).  including  the 
nonattainment  portion  of  Ventura 
County.  In  this  SIP  call.  EPA  required 
improvements  in  the  1982  plan  for  the 
Basin,  updated  emissions  inventories, 
incorporation  of  airshed  modeling  into 
the  planning  effort,  evaluation  of  the 
impacts  of  emissions  from  offshore  oil 
development  on  the  Outer  Continental 
Sheld  (OCS).  and  consideration  of 
controls  on  oxides  of  nitrogen  (NOx)  as 
ozone  reduction  measures. 

4. 1987  Air  Quality  Management  Plan 
(AQMP) 

In  September  of  1987  Ventura  County 
adopted  a  draft  AQMP  updating  the 
1982  plan.  The  Board  fully  adopted  the 
1987  plan  on  July  26, 1988.  and  the  plan 
was  submitted  by  the  State  to  EPA  as  a 
SIP  revision  on  May  24. 1989.  The 
AQMP  acknowledged  that  the  control 
strategy  included  in  the  plan  would  not 
provide  for  full  attainment  of  the  ozone 
standaixl  at  any  future  date.  Today's 
notice  proposes  to  approve  some 


portions  of  the  plan  and  disapprove 

others. 

5. 1988  SIP  Disapproval 

Finally,  as  described  below  in  greater 
detail,  on  October  5, 198a  pursuant  to  a 
stipulation  in  CPO  \.  EPA.  EPA 
disapproved  the  attainment 
demonstration  portion  of  the  1982  Plan 
for  Ventura  County  and  imposed  a 
construction  moratOTiura  on  major  new 
sources  and  major  modificatiaDS  to 
existing  sources  of  VCX^  as  a  precursor 
of  ozone.»  (53  FR  39087).  Since  the  1967 
Plan  had  not  yet  been  submitted  to  EPA 
by  the  State  as  a  SIP  revision.  EP.Vs 
disapproval  had  no  effect  on  that 
submittal. 

6.  Current  Planning  Efforts 

a.  1988  SIP  Call.  On  May  2a  1988  EPA 
issued  notices  of  SIP  inadequacy  under 
section  110(a)(2)(H)  through  letters  to 
the  Governors  of  states  with  areas 
which  failed  to  attain  the  crone  and  CO 
standards.  See  53  FR  34500  (September 
7. 1938).  EPA's  May  26th  letter  to  the 
Governor  of  Cahfomia  asked  that  the 
State  (1)  correct  the  SIP  where  it  failed 
to  meet  the  requirements  of  section  110 
or  EPA's  existing  Part  D  CAA  ^dance 
relating  to  the  control  of  VOC  and  CO 
emissions,  (2)  satisfy  unimplemented 
prior  SIP  conunitments  by  adopting  any 
missing  control  measures  and  (3)  begin 
updating  the  base  year  emissions 
inventory  for  new  attainment  plans  to 
be  prepared  in  the  future. 

Within  the  framework  of  the  SIP  call, 
a  State  is  required  to  correct 
deficiencies  in  existing  State  regiJations 
and  full  correction  of  basic  deficiencies 
in  the  1982  SIPs:  evaluate  and  adopt  as 
appropriate  enhancements  of  existing 
control  measures,  including  but  not 
limited  to  Inspection  and  Maintenance 
(I&M)  programs:  submit  a  revised  SIP 
demonstrating  attainment  over  an 
appropriate  planning  area  as 
expeditiously  as  practicable,  and 
implement  control  measures  on  a 
schedule  to  ensure  reasonable  further 
progress  toward  attainment  during  the 
interim. 

b.  Cahfomia  Clean  Air  Act  On 
September  30, 1988  the  Governor  cf 
California  signed  into  law  Assembly  Bill 
2595,  the  "California  Clean  Air  Act" 
(CCAA)  (A.B.  2595.  Ch.  1568,  Stat.  1988). 
The  CCAA  requires  areas  currently  in 
violation  of  the  state  air  standards 


■  Withis  this  nonatitiiaoieol  araa.  •a)'  ina)«r  new 
Buurce  or  major  modification  for  which  ihe 
construction  permit  application  was  mcompletf  on 
or  after  !^*enber  4.  tSOB  i*  fnkikitei  irai 
conttracbiM.  EPA  t  entaia  itt  dtliii— iafl  •■ 
appbcatMiB  ts  be  con^eac  *R  explain*^  in  tz  FR 
26404  and  26409  n  18  (Mv  !*•  !••')- 
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(California's  ozone  standard  is  more 
stringent  than  the  federal  standards  *), 
to  develop  attainment  plans.  Plans  for 
ozone  nonattainment  areas  such  as 
Ventura  County  are  to  be  submitted  by 
lune  30, 1991  to  the  California  Air 
Resources  Board  (CARB).  The  planning 
requirements  of  the  CCAA  have  many 
similarities  to  part  D  of  the  federal  CAA. 
One  of  the  substantive  requirements  of 
the  CCAA  is  for  a  five  percent  annual 
reduction  in  emissions  of  reactive 
organic  compounds  (ROC)  and  oxides  of 
nilrogent  (NO,),  as  precursors  of  ozone, 

D.  Legal  Basis  and  Schedule  for  the  FIP 

1.  Citizens  to  Preserve  the  Ojai  (CPO)  v. 
EPA 

a.  Citizens  to  Preserve  the  Ojai 
Claims  Against  EPA.  On  February  29, 
1988.  The  Citizens  to  Preserve  the  Ojai. 
Inc.  (CPO)  filed  suit  against  EPA  in  the 
United  States  District  Court  for  the 
Central  District  of  California.  In  the 
complaint,  CPO  alleged  that  EPA  had 
failed  to  perform  non-discretionary 
duties  under  section  110  of  the  Act  to  (1) 
disapprove  the  1982  AQMP  and  (2) 
promulgate  a  federal  implementation 
plan  (FIP)  for  attainment  of  the  ozone 
NAAQS  in  Ventura  County.  CPO  sought 
an  order  directing  EPA  to  disapprove 
the  1982  AQMP  and  to  promulgate  a 
federal  plan  within  six  months. 

b.  Stipulation— July  11.  1988.  In  July  of 
1988  CPO  and  EPA  entered  into  a 
Stipulation  and  Agreement  of  Partial 
Settlement  settling  the  plaintiffs'  first 
claim  for  relief.  The  Court  entered  an 
order  approving  the  Stipulation  on  July 
11. 1988. 

Pursuant  to  the  order,  on  October  5, 
1988,  EPA  promulgated  a  final 
disapproval  of  the  ozone  attainment 
demonstration  portion  of  the  1982 
AQMP  and  imposed  a  construction 
moratorium  under  section  110(a)(2)(i)  on 
major  stationary  sources  or  major 
modifications  of  stationary  sources  of 
VOC  in  Ventura  County.  The 
disapproval  action  was  taken  because 
■  the  1962  AQMP  did  not  provide  for 
attainment  of  the  ozone  NAAQS  by  the 
statutory  deadline  of  December  31. 1987, 
or  by  any  other  fixed  date,  as  required 
by  section  172(a)  of  the  Act.  (53  FR 
39087) 

c.  Stipulation— March  28.  1989.  In 
March  of  1989,  CPO  and  EPA  entered 
into  a  Stipulation  and  Agreement  of 
Partial  Settlement,  settling  the  plaintiffs 
second  claim  for  relief.  The  court 
entered  an  order  approving  the 
Stipulation  on  March  28, 1989.  Pursuant 


•  The  federal  pnmary  NAAQS  can  he  most 
•imply  de«cnbed  ■■  12  p«ni  per  hundred  million 
Ipphm).  Sec  40  CFR  pan  SO  for  an  exact  deacnplion. 
Ttie  California  standard  i«  10  pphm. 


to  the  order,  EPA  was  required  to  issue 
a  notice  of  proposed  rulemaking  (NPRM) 
proposing  a  FIP  for  Ventura  by 
September  28,  1990,  and  to  sign  a  notice 
of  final  rulemaking  (NFRM)  on  the 
proposal  by  May  28, 1991.  Under  the 
order  EPA  was  also  to  make  a 
preliminary  determination,  based  on 
modeling  results,  of  the  emissions 
reductions  needed  for  attainment, 

In  September,  1989,  EPA  made  this 
preliminary  determination,  consistent 
with  the  order,  and  provided  the  interim 
emissions  reduction  targets  which  have 
been  the  basis  for  much  of  the 
subsequent  FIP  and  SIP  development. 

d.  Modified  Stipulation— July  23.  1990. 
Due  primarily  to  a  severe  earthquake 
which  occurred  on  October  17, 1989  and 
displaced  EPA  Region  9  staff  from  their 
offices  for  a  four  month  period,  EPA 
encountered  substantial  difficulties  in 
meeting  the  FIP  promulgation  schedule 
in  the  1989  stipulation.  As  a  result,  EPA 
and  CPO  entered  into  a  Modified 
Stipulation  and  Agreement  of  Partial 
Settlement.  The  court  entered  an  order 
approving  the  Modified  Stipulation  on 
July  23, 1990.  The  renegotiated  schedule 
provides  for  the  FIP  to  be  proposed  and 
promulgated  in  two  phases  as  set  forth 
below. 

Phase  I  of  the  FIP,  to  be  proposed  no 
later  than  October  29, 1990,  is  to  include 
any  proposed  federally  enforceable 
control  measures  that  EPA  has 
determined  by  that  time  to  be  necessary 
for  attainment  of  the  ozone  NAAQS  in 
Ventura  County  as  expeditiously  as 
practicable.  Phase  II  of  the  FIP,  to  be 
proposed  no  later  than  June  28, 1991,  is 
to  set  forth  a  final  FIP  to  attain  the 
primary  ozone  NAAQS  in  Ventura 
County  as  expeditiously  as  practicable. 

2.  FIP  Schedule 

Phase  I:  propose  by  October  29, 1990. 
promulgate  by  June  28, 1991. 

Phase  II:  propose  by  June  28, 1991, 
promulgate  by  February  28. 1992. 

E.  Legal  Requirements  of  the  Clean  Air 
Act 

1.  State  Implementation  Plans  (SIPs)  and 
Federal  Implementation  Plans  (FIPs) 

This  section  briefly  summarizes  EPA's 
requirements,  as  they  are  relevant  to  the 
actions  proposed  in  this  notice,  for  SIP 
approval  in  areas  subject  to  section  110 
and  Part  D  of  the  Act,  such  as  the 
Ventura  nonattainment  area.  The 
requirements  apply  both  to  the  proposed 
SIP  actions  and,  in  general,  to  the 
proposed  promulgation  of  the  FIP.  A 
detailed  description  of  the  applicable 
legal  requirements  relating  to  EPA's 
actions  on  SIPs  and  FIPs  is  set  forth  in 
EPA's  proposal  for  a  FIP  for  the  South 


Coast  Air  Basin  (SCAB),  55  FR  36458, 
36467  (September  5, 1990).  The  elements 
of  EPA's  applicable  guidance  are 
discussed  at  length  in  EPA's  guidance 
on  SIP  revisions.  See.  for  example,  44  FR 
20372  et  seq.  (April  4, 1979)  and  46  FR 
7182  et  seq.  (January  22, 1981).  Upon 
passage  of  new  CAA  amendments, 
which  are  currently  before  the  President, 
these  requirements  would  be  amended 
to  accord  with  the  revised  statutes.  If 
pertinent  amentments  are  enacted 
before  final  action  on  the  SIP  or  FIP, 
EPA's  proposed  actions  on  the  Ventura 
SIP  or  FIP  would  be  revised  as 
necessary. 

a.  Demonstration  of  Attainment  and 
Determination  of  Attainment  Date. 
Section  172(a)(1)  of  the  Act  states  that 
"an  applicable  implementation  plan 

*  "  *  shall  provide  for  attainment  of 
each  such  national  ambient  air  quality 
standard  in  each  such  area  as 
expeditiously  as  practicable."  Section 
110(a)(B)  requires  this  plan  to  "Include 
emissions  limitations,  schedules  and 
timetables  for  compliance  with  such 
limitations,  and  such  other  measures  as 
may  be  necessary  to  insure  attainment 

For  EPA's  current  interpretation 

of  these  requirements  in  the  period  after 
the  December  31, 1987  attainment 
deadline  under  the  Clean  Air  Act,  see 
section  III. A.  below  and  the  Federal 
Register  notices  referenced  in  that 
section. 

b.  Reasonably  Available  Control 
Measures.  (1)  RACT.  Section  172(b)(2) 
requires  the  plan  to  "provide  for  the 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable".  Section 
172(b)(3]  also  requires  that  in  the 
interim,  reasonable  further  progress  is 
made,  including  reductions  in  emissions 
from  existing  sources  through  adoption 
of  Reasonably  Available  Control 
Technology  (RACT).  This  may  include 
the  adoption  and  enforcement  of 
regulations  representing  RACT  for 
stationary  sources,  transportation  RACT 
measures,  and  control  of  mobile  source 
emissions  through  implementation  of  a 
motor  vehicle  inspection  and 
maintenance  program.  These 
requirements  were  articulated  in  the 
April  4, 1979.  general  preamble  (44  FR 
20372)  and  remain  essentially 
unchanged. 

(2)  Reasonably  Available 
Transportation  Control  Measures. 
Detailed  requirements  for 
implementation  of  all  reasonably 
available  transportation  control 
measures  are  contained  in  the  January 
22, 1983  Policy  Statement  (40  FR  7132). 
Areas  must  implement  "all 
transportation  RACT  measures  and 


Federal  Register  /  Vol.  56,  No.  12  /  Thursday.  January  17.  1991  /  Proposed  Rules 


1759 


packages  of  measures  necessary  for 
expeditious  attainment  of  the 
transportation  emission  reduction 
target"  (p.  7187).  The  categories  of  such 
measure  are  identified  in  section  108(f) 
of  the  Act. 

EPA  has  recently  revoked  certain 
aspects  of  this  guidance  as  it  applied  to 
1982  planning  for  po8t-1987  attainment, 
to  avoid  any  unintended  implication  that 
post-1987  planning  should  provide  for 
attainment  as  soon  as  possible  using 
unreasonable  measures  with  severe 
socioeconomic  impacts.  55  FR  38326 
(September  18, 1990).  However,  the 
outstanding  portions  of  the  1981 
guidance  concerning  use  of  all 
reasonably  available  transportation 
control  measures  remain  applicable  to 
all  post-1987  planning.  Generally,  plans 
should  contain  all  reasonable  measures 
listed  in  section  108(f).  or  an  explanation 
of  why  any  such  measures  are  not 
appropriate  for  implementation  given 
the  particular  facts  of  the  area  involved, 

(3)  Other  Legal  Requirement.  In 
addition  to  the  above  provisions. 
Section  110  and  172  of  the  Act  establish 
additional  requirements,  relevant  to 
today's  proposed  SIP  and  FIP  actions, 
for  EPA  approval  of  a  plan  or  portions  of 
a  plan,  including  individual  control 
measures.  Among  other  requirements, 
these  sections  provide  that  the  plan 
revisions  must  include  (1)  necessary 
emissions  limitations,  schedules  and 
compliance  timetables,  (2)  evidence  that 
the  measures  have  been  properly 
adopted  by  statute,  regulation, 
ordinance  or  other  legally  enforceable 
document,  and  (3)  evidence  that  the 
responsible  agencies  are  committed  to 
implementing  and  enforcing  the 
appropriate  elements  of  the  plan.  Both 
section  110(a)(2)(F)  and  172(b)(7)  require 
that  a  State  provide  assurances  that  all 
resources  needed  to  carry  out  the  plan 
provisions,  specifically  personnel, 
funding  and  authority,  will  be  committed 
to  that  task. 

In  Abramowitz  v.  EPA,  832  F.2d  1071. 
1079  (9th  Cir.  1988),  the  Ninth  Circuit  left 
open  the  question  of  whether,  at  the 
time  EPA  disapproves  an  attainment 
demonstration,  "it  may  nonetheless 
approve  inclividual  control  measures  if 
they  would  strengthen  the  SIP  and 
improve  air  quality."  Here,  while  EPA  is 
acting  to  disapprove  the  State's 
attainment  demonstration,  and  therefore 
to  disapprove  the  SIP  as  a  whole,  EPA 
believes  it  has  the  authority  to  approve 
individual  measures  that  strengthen  the 
SIP.  See  Michigan  v.  Thomas,  805  F.  2d 
176  (6th  Cir.  1986).  (EPA  may  approve 
rules  under  section  110(a)(2)  of  the 
Clean  Air  Act,  while  disapproving  them 
for  failing  to  meet  Part  D  requirements.) 


II.  Proposed  SIP  Actioas 

A.  Proposed  Actions  on  the  1987  Air 
Quality  Management  Plan  (AQMP) 

On  May  24, 1989  the  State  submitted 
to  EPA  the  Ventura  County  Air  Quality 
Management  Plan  for  the  control  of 
ozone,  adopted  by  the  Ventura  County 
Air  Pollution  Control  Board  on  July  26, 
1988  (the  "1987  AQMP"). 

The  1987  AQMP  contains  no  actual 
control  measures,  but  rather  a  schedule 
for  adoption,  implementation  and 
further  study  of  control  measures.  The 
plan  also  contains  additional  elements 
such  as  air  quality  trends,  emission 
inventories,  emission  forecasts, 
photochemical  modeling,  contingency 
and  conformity.  EPA  is  not  taking  action 
on  these  elements  in  this  notice,  but  will 
address  them  upon  submission  of  a 
complete  approvable  plan  revision  in 
the  future. 

1.  Disapproval  of  Attainment 
Demonstration 

Because  the  1987  Plan  does  not 
provide  for  attainment  of  the  ozone 
NAAQS  by  any  fixed  date,  as  required 
by  Section  172(a)  of  the  Act,  EPA 
proposes  to  disapprove  the  attainment 
demonstration  portion  of  the  plan. 

a.  Construction  Moratorium.  As  a 
result  of  the  proposed  disapproval.  EPA 
proposes  to  retain  the  moratorium  on 
the  construction  and  modification  of 
major  stationary  sources  of  volatile 
organic  compounds  (VOC)  in  Ventura 
County.  See  section  110(a)(2)(I)  and  53 
FR  39087  (October  5, 1988).  The  current 
ban  was  applied  to  sources  of  VOC  as  a 
recognized  precursor  in  the  formation  of 
ozone.  Elsewhere  in  this  notice  EPA 
proposes  to  extend  the  construction 
moratorium  to  NOx.  (Section  III.C) 

2.  Control  Measures 

a.  Criteria  for  Approval.  EPA's  criteria 
for  approval  of  control  measure  and 
commitments  to  adopt  control  measures 
are  summarized  in  the  general 
preambles  to  guidance  for  the  1979  and 
1982  SIP  revisions.  See  44  FR  20372  et 
seq.  (April  4, 1979),  and  46  FR  7182  et 
seq.  (January  22, 1981).  For  a  more 
detailed  discussion  see  also  the  South 
Coast  SIP  and  FIP  proposal  at  55  FR 
36470,  col.  2.  In  general,  EPA's  policy 
calls  for  measures  that  are  completely 
described,  capable  of  achieving  the 
reductions  specified,  and  fully  adopted 
by  the  appropriate  implementing  agency, 
with  assurances  that  the  agency  has 
available  resources  to  implement  the 
control  measures. 

Under  the  preferred  course  EPA 
would  fully  approve  and  grant  emission 
reduction  credit  (for  purposes  of 
demonstrating  attainment)  to  those  SIP 


measures  that  have  been  submitted  in 
legally  enforceable  form.  Alternatively 
EPA  may  accept  as  part  of  the  SIP.  but 
without  assigned  emission  reduction 
credit,  specific  commitments  to  adopt 
measures  in  legally  enforceable  form.  In 
this  action  EPA  proposes  to  follow  the 
latter  course  and  incorporate  the  AQMP 
schedule  as  an  enforceable  requirement 
of  the  SIP.  As  the  actual  regulations  are 
submitted  as  SIP  revisions  EPA  will 
propose  action  on  the  regulations 
themselves. 

b.  Stationary  Source  Commitments. 
The  control  strategy  and  measures  for 
stationary  sources  are  located  in 
Chapter  5  of  the  AQMP.  Included  are 
control  measures  for  "reactive  organic 
compounds"  ROG  (EPA  uses  the  term 
volatile  organic  compounds,  or  VOC) 
and  Nitrogen  Oxides  (NOx).  There  are 
no  actual  regulations  included  in  the 
AQMP  but  rather  a  description  and 
schedule  for  each  control  measure. 

The  following  commitments  to  adopt 
and  implement  twelve  control  measures 
in  legally  enforceable  form  have  been 
made  in  the  SIP  submission  and  are 
proposed  for  approval  as  strengthening 
the  SIP.  In  each  case  a  commitment  to 
implement  the  rule  within  one  year  of 
the  cited  adoption  date  is  also  made  and 
these  commitments  also  are  proposed 
for  approval  as  strengthening  the  SIP. 


VOC  controls 

AQMP 
tACtic 

Adop- 
tion 
date 

Deletion    ot    Vapof    Recovery 

(R-49) 

7/1/87 

Exemptions 

Vapor  Recovcy  on  Crude  Oil 

(R-50) 

7/1/89 

Tank  Battenes 

Sealed    Covers    on    Oil-Water 

(R-52) 

4/1/90 

Separators 

Submerged     Fill     Crude     Oil 

(R-*5) 

7/1/90 

Loading  Hacks. 

Oil  Fieid  Maintenance  Proce- 

(R-51) 

10/1/90 

dures. 

Potrntpnm  Drv  Cleaners           .  . 

(R-57) 

4/1/93 

Paper,  Fabnc  and  Film  Coating, 

(R-56) 

7/1/93 

NOx  controls 


AQMP 
tactic 


Boilers,  Steam  generators  and  (N-27) 

Process  Heaters 

industnal  IC  Engines  (phase  3)  (N-8) 

Oil  Well  Dniling  {N-21) 

Commercial  Water  Heaters (N-19) 

Gas  Turtjines (N-9) 


Adop- 
tion 
date 


10/1/88 

4/1/89 

4/1/89 

7/1/91 

10/1/91 


c.  Further  Study  Stationary'  Source 
Measures.  The  plan  also  includes  a 
schedule  for  "further  study"  measures, 
for  which  there  is  not  a  commitment  for 
adoption  and  implementation.  Rather, 
there  is  a  commitment  by  the  District  to 
consider  adopting  and  implementing  the 
measure.  On  specified  dates  the  District 
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Board  commit*  to  take  action  to  (1) 
adopt  the  measure  and  set  an 
impiementation  date,  (2)  reject  the 
measure  as  infeasible,  or  (3)  set  a  future 
date  to  reconsider  the  measure. 

EPA  is  proposing  to  approve  nine 
further  study  measure  commitments  as 
strengthening  tlie  SIR 


VOC  C0«*0l8 


AOMP 
tactic 


Indirect  Source  Review (R-58) 

Landfill  Gas  Recovery  -.  (R-47) 

Sen*ooodiic«x  fabwcabon         !  (R-48) 

Petroleim  Tw*  Ctaaiang (n-2B) 

Pleasure  Cf««  FubI  Transtsr  .._  -  (R-53) 


Action 


12/1/89 
1/1/90 
4/1/92 
7/1/94 
7/1/94 


voccomoti 


AOMP 
tactic 


Action 
date 


Thermally   EnMncad   Oit   Re- 
covwY  (TEORJ. 

Indirect  Source  nowex 

Electnc  Utility  Boiiers  — . 

•C  Engvie  Electrification 


(N-2) 

(N-1A> 
(N-22) 


10/1 /ee 

12/1/89 

1/1/82 

10/1/94 


d.  Transportation  Control  Measures. 
The  1967  AQMP  describes  in  detail  eight 
transportation  cxntrol  measures: 

1.  Ridesharing  Programs. 

2.  Traffic  Flow  improvements. 

3.  Parking  Management 

4.  Land  Use  Strategies. 

5.  Tranait. 

6.  Non-Motorized  Strategies. 

7.  Telecommunications. 

a.  Control  of  Extensive  Idling. 

The  plan  also  discusses  a  nmth 
measure,  a  demonstration  program  using 
methanol-fueled  vehicles. 

Air  pollution  control  districts 
generally  do  not  have  legal  authority  to 
adopt  and  implenient  many  of  the  listed 
TCMs.  This  legal  authority  rests  with 
local  jurisdictions  through  their  land  use 
and  police  powers.  In  order  to 
implement  these  TCMs,  the  Ventura 
County  APCD  sought  and  received  from 
the  ten  jurisdictions  in  Ventura  County 
commitments  for  implementation.  These 
commitments  are  compiled  in  the 
document  "Resolutions  of  Commitment 
to  Implement  Reasonably  Available 
Transportaticm  Control  Plan,"  December 
1966.  which  can  be  found  in  the  docket 
for  this  proposal.  These  commitments 
are  proposed  to  be  incorporated  into  the 
ozone  SIP  for  Ventura. 

Emission  reductions  from  these  TCMs 
are  not  quantified  in  the  AQMP  and 
therefore  no  emission  reduction  credit  is 
proposed  for  approval. 

B.  Proposed  AcUons  on  Individual  SIP 
Rule  Revisions 

EPA  is  today  also  proposing  action  on 
six  rule  revisions  •ubmitted  by  GARB  as 
SiP  revisions  oo  March  26. 19Sa  and 
October  16. 180a  AU  of  the  rules 


proposed  for  approval  serve  to 
strengthen  the  SIP. 

Of  these  rule  revisions,  three  were 
submitted  to  EPA  in  response  to  EPA's 
SIP  call  of  May  26. 1988.  The  three 
remaining  inles  were  submitted  to  EPA 
by  CARB  on  the  initiative  of  the  District. 

EPA's  guidance  for  evaluating 
whether  these  rules  meet  the  RACT  and 
enforceability  requirements  of  part  D  of 
the  Act  are  contained  in  the  Control 
Technique  Guidelines  (CTGs)  and  in 
appendix  D  of  the  proposed  post-1987 
ozone  policy,  52  FR  45044  (November  24, 
19871.  In  appendbc  D,  EPA  summarized 
the  deficiencies  and  inconsistencies  that 
States  should  address  and  correct  in 
response  to  SIP  calls.  In  addition,  on 
May  25, 1968,  EPA's  office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
issued  the  "bluebook"  ("Issues  Relating 
to  VOC  Regulation  Cut-points, 
Deficiencies  and  Deviations: 
Clarification  to  Appendix  D  of 
November  24, 1987  Federal  Register  J. 
This  document  provided  additional 
clarification  of  the  deficiencies  cited  in 
appendix  D  of  the  proposed  post-1987 
policy. 

Of  the  six  rules,  only  Rule  71.4  is 
being  proposed  for  disapproval,  because 
it  does  not  meet  EPA  enforceability 
criterib  and  part  D  RACT  requirements. 
Three  of  the  rules  are  proposed  for 
approval  under  section  110  and  part  D  of 
the  CAA.  The  remaining  two  are 
proposed  for  approval  only  under 
section  110.  Approval  under  Part  D 
indicates  that  the  rule  fulfills  the  part  D 
R.\CT  requirements. 

Rules  approved  under  section  110,  but 
not  under  part  D.  contain  deficiencies 
with  -espect  to  EPA  criteria  or  part  D 
RACT  requirements.  These  rules  are 
proposed  for  approval  because  they 
strengthen  the  SIP.  The  District 
continues  to  have  responsibility  to  fully 
correct  these  rules. 

Following  are  summaries  of  EPA's 
analyses  of  the  rules.  Substantive 
supporting  documentation  can  be  found 
in  the  Technical  Support  Document 
associated  with  each  rule. 

1.  Stationary  Source  Rules 

a.  Rule  2:  Definitions:  Submitted  by 
CARB  on  March  26. 1990.  Adopted  by 
the  District  on  November  2a  1988. 

EPA  proposes  to  approve  under 
section  110  a  revision  to  Rule  2  deleting 
ten  definitions  that  are  no  longer  used  in 
the  regulation,  due  to  past  rule  revisions, 
and  one  definition  that  has  been 
incorporated  into  another  rule.  EPA  also 
proposes  to  approve,  for  the  most  part,  a 
revised  definition  of  reactive  organic 
compounds.  Except  as  noted  below,  that 
definition  meets  federal  criteria  for 
volatile  organic  compounds. 


EPA  proposes  to  approve  the 
definition  of  reactive  organic 
compounds,  except  that  EPA  takes  no 
action  on  the  definition  insofar  as  it 
includes  ethane  as  a  ROG.  EPA  has 
classified  ethane  as  a  negligibly  reactive 
organic  compound.  See  42  FR  35314  (July 
8. 1977]  corrected  42  FR  38931  (Aug.  1, 
1977).  The  District's  list  of  exempt 
compounds,  however,  does  not  include 
ethane,  and  thus  its  ROG  definition 
includes  ethane.  While  the  District  is 
free  to  control  ethane  emissions  as  a 
matter  of  State  law,  ¥PA  believes  that 
control  of  ethane  is  not  relevant  to 
providing  for  attainment  of  the  ozone 
standard  and  is  not  therefore 
appropriate  for  inclusion  in  an  ozone 
SIP.  Thus,  such  requirements  are  not 
approvable  under  section  110  as 
strengthening  an  ozone  SIP,  and  credit 
for  such  controls  cannot  be  allowed  as 
part  of  an  attainment  demonstration  or 
for  emission  trading  with  other  reactive 
compounds. 

Further,  ETA  proposes  to  approve  the 
District's  definition  on  the 
understanding  that  the  District's 
exemption  of  "M-carbonates"  is  not 
intended  to  exempt  organic  carbonates. 
The  District  has  indicated  it  will  confirm 
this  interpretation  in  writing. 

b.  Rule  70:  Storage  and  Transfer  of 
Gasoline.  Submitted  by  CARB  on  March 
26, 1990.  Adopted  by  the  District  on 
November  29. 1988. 

Re\i8ed  Ventura  County  rule  70 
requires  vapor  recovery  systems  to  be 
installed  on  underground  gasoline 
storage  tanks  at  bulk  plants  and 
gasoline  dispensing  facilities,  gasoline 
bulk  plant  loading  racks,  and  gasoline 
dispensers,  in  order  to  reduce  VOC 
emissions  during  normal  operations. 

Several  previously  uncontrolled 
sources  will  now  be  subject  to  the 
requirements  of  rule  70.  This  version  of 
the  rule  is  made  considerably  more 
enforceable  by  the  inclusion  of  EPA  and 
CARB  test  methods,  recordkeeping 
requirements,  and  by  the  requirement 
for  CARB-certified  gasoline  transfer 
equipment. 

EPA  is  proposing  to  approve  rule  70 
under  section  110  of  the  Clean  Air  Act 
because  it  represents  a  strengthening  of 
the  federally  approved  SIP  for 
California.  However,  because  the  rule 
still  contains  RACT  deficiencies,  EPA  is 
withholding  approval  under  part  D  of 
the  Clean  Air  Act, 

c.  Rule  71:  Crude  Oil  and  Reactive 
Organic  Compound  Liquids:  Submitted 
by  CARB  on  October  16, 1990.  Adopted 
by  the  District  on  September  26, 1969. 

Rule  71  contains  definitions  which 
apply  to  rules  71.1.  71.2  and  71.4,  whidi 
EPA  is  proposing  for  action  in  today's 
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notice.  These  definitions  serve  to  make 
the  applicable  rules  more  enforceable  by 
clarifying  some  existing  definitions  and 
cleariy  defining  new  terms.  This  rule 
contains  no  deficiencies.  EPA  is 
therefore  proposing  to  approve  rule  71 
under  Section  110  and  Part  D  of  the 
Clean  Air  Act. 

d.  Rule  71.2:  Storage  of  Reactive 
Organic  Compound  Liquids:  Submitted 
by  CARB  on  October  16, 1990.  Adopted 
by  the  District  on  September  26, 1989, 
This  control  measure  requires  vapor 
recovery  systems  to  be  installed  on 
certain  fixed  roof  organic  liquid  storage 
tanks.  Floating  roof  tanks  of  the  same 
capacity  are  required  to  be  equipped 
with  double  seals 

The  submitted  rule  is  considerably 
stronger  than  the  federally  approved 
rule  because  it  increases  the 
applicability  of  the  rule  to  several 
previously  uncontrolled  sources  and  it 
requires  more  stringent  vapor  control 
provisions  for  fioating  roof  tanks.  The 
rule  is  made  considerably  more 
enforceable  through  expanded 
inspection  procedures  and 
recordkeeping  requirements,  and  by 
requiring  the  use  of  specific  EPA 
approved  test  methods. 

Rule  71.2  contains  no  deficiencies 
with  respect  to  RACT  requirements  or 
EPA's  enforceability  criteria.  Therefore, 
EPA  is  today  proposing  to  approve 
Ventura  rule  71.2  under  both  section  110 
and  part  D  of  the  Clean  Air  Act. 

e.  Rule  71.4:  Petroleum  Sumps,  Pits, 
Ponds  and  Well  Cellars: 

Submitted  by  CARB  on  March  26, 
1990. 

Adopted  by  the  District  on  October  4, 
1988. 

Rule  71.4  is  a  new  rule.  The  purpose  of 
rule  71.4  is  to  control  reactive  organic 
compound  emissions  from  sumps,  pits, 
ponds  and  well  cellars  during  the 
production,  gathering,  separation, 
processing  or  storage  of  petroleum 
material.  The  emission  sources  covered 
by  this  rule  are  not  governed  by  a 
Federal  Control  Technique  Guideline 
(CTG).  They  are  not  required  to  meet 
Federal  RACT  requirements  because  the 
District  has  estimated  that  the  total 
emissions  resulting  from  these  sources 
are  considerably  less  than  10  tons  per 
year.  Therefore,  this  rule  need  only  meet 
the  Federal  policies  regarding 
enforceability. 

Rule  71.4  does  not  stipulate  specific 
control  provisions  for  emissions 
reductions  and  contains  serious 
deficiencies  that  compromise 
enforceability.  Further,  the  rule  allows 
the  APCO  the  discretion  to  exempt  any 
source  from  the  requirements  of  this 
rule.  For  these  reasons,  the  EPA 
proposes  to  disapprove  rule  71.4  under 


section  110  and  part  D  of  the  Clean  Air 
Act. 

f.  Rule  74.7:  Fugitive  Emissions  of 
Organic  Compounds  at  Petroleum 
Refineries  and  Chemical  Plants: 

Submitted  by  CARB  on  March  26. 
1990, 

Adopted  by  the  District  on  January  10, 
1989. 

Rule  74.7  controls  fugitive  emissions 
from  reactive  organic  compounds  at 
petroleum  refineries  and  chemical 
plants.  The  submitted  rule  specifies  a 
monitoring  and  repair  program  that  ■ 
meets  or  exceeds  RACT  requirements 
for  refineries  and  chemical  plants.  The 
rule  also  requires  that  each  source 
submit  an  "operator  management  plan." 
the  acceptability  of  which  will  be 
determined  by  the  Air  Pollution  Control 
Officer. 

The  District  has  indicated  that  the 
provision  is  intended  to  insure  that 
sources  will  meet  the  inspection  and 
maintenance  requirements  of  the  rule 
and  will  not  be  used  to  approve 
alternative  means  of  complying  with  the 
rule. 

Rule  74.7  contains  deficiencies  with 
respect  to  compliance  issues.  The  rule 
does  not  (1)  require  that  operators  use 
only  EPA  Method  21  for  inspections;  and 
(2)  "specify  a  test  method  for  determining 
the  efficiency  of  vapor  recovery  or 
disposal  systems  when  asserting  an 
exemption  for  safety  relief  valves. 
However,  the  rule  does  include  Method 
21  as  an  applicable  leak  detection 
method  and  therefore,  does  not  preclude 
EPA's  use  of  the  method  for 
enforcement.  With  respect  to  the  safety 
relief  valve  exemption,  the  district  has 
indicated  that  it  intends  to  require  EPA 
Method  25. 

EPA  is  proposing  to  approve  rule  74.7 
under  part  D  of  the  Clean  Air  Act. 
conditional  upon  the  District's 
submission — before  EPA's  final 
rulemaking — of  written  confirmation  of 
the  District's  intent  to  implement  the 
inspection  and  maintenance 
requirements  and  test  procedure 
requirements  of  the  rule  as  indicated 
above. 

III.  Proposed  FIP  Actions 

A.  Introduction 

1.  Two-Phased  Approach 

EPA  is  developing  this  FIP  pursuant  to 
a  court-ordered  settlement  that 
establishes  a  two-phased  schedule  for 
FIP  promulgation.  This  schedule  allows 
EPA  to  issue  an  initial  portion  of  FIP 
measures  in  anticipation  of  the  issuance 
of  the  final,  complete  FIP.  In  the  first 
phase,  EPA  is  to  propose  and  issue  a 
final  notice  that  includes  "any  proposed 
federally  enforceable  control  measures 


that  EPA  has  determined  by  such  date 
to  be  necessary  for  attainment  of  the 
ozone  NAAQS  in  Ventura  County  as 
expeditiously  as  practicable".  Modified 
Stipulation,  paragraph  9(a).  In  the 
second  phase,  which  EPA  must  propose 
simultaneous  with  the  final  notice  on  the 
first  phase,  EPA  is  to  issue  a  "final  FIP 
to  attain  the  primary  ozone  NAAQS  in 
Ventura  County  as  expeditiously  as 
practicable". 

2.  State-Federal  Cooperation 

One  of  the  purposes  of  this  phased 
approach  is  to  foster  coordination  of  the 
state  and  federal  efforts  to  develop  a 
successful  plan  for  Ventura.  Since 
submitting  the  1987  AQMP,  the  Ventura 
County  Air  Pollution  District  ("the 
District")  has  worked  to  improve  its 
control  strategy.  The  District  must 
comply  with  the  California  Clean  Air 
Act  requirement  to  submit,  to  the 
California  Air  Resources  Board  (CARB) 
by  June  1991.  a  complete,  updated 
attainment  plan.  In  this  undertaking,  the 
District  and  CARB  have  worked  closely 
with  EPA  to  coordinate  the  development 
of  control  measures  so  as  to  avoid 
duplication  and  conflict. 

EPA  expects  that  a  draft  of  the 
District's  updated  attainment  plan  will 
be  available  for  review  by  eariy  1991. 
EPA  access  to  this  plan  should  aid  EP,'^ 
considerably  in  more  accurately 
identifying  and  undertaking  the  tasks  to 
be  addressed  in  the  second  phase  of  its 
rulemaking. 

3.  Legal  Authority  for  Phased 
Rulemaking 

Courts  have  upheld  EPA's  authority  to 
engage  in  this  sort  of  phased 
rulemaking.  In  Group  Against  Smog  and 
Pollution,  Inc.  v.  EPA  665  F.  2d  1284. 
1291-92  (D.C  Cir.  1981),  EPA  issued  a 
final  opacity  standard,  while 
simultaneously  giving  notice  of  its  intent 
to  launch  another  rulemaking  to  amend 
that  standard.  The  Court  held: 

Having  decided  upon  an  effort  to  broaden 
its  regulations  to  control  fugitive  emissions 

•  •  "EPA  cannot  soundly  be  charged  with 
arbitrariness  merely  because  it  chose  a 
separate  rulemaking  proceeding  as  the 
process  for  proposing  a  revised  standard 

•  *  •  we  think  it  was  reasonable  for  the 
agencv  to  establish  the  separate  rulemaking 
agenda  it  did.  Id.  at  1292, 

Here,  similariy,  EPA  will  take  a  first 
cut  at  the  problem,  and  then  broaden  its 
focus,  issuing  a  proposed  complete  FIP 
simultaneous  with  the  promulgation  of 
its  final  first-phase  FIP.  As  in  Group 
Against  Smog,  under  the  circumstances 
presented  here  the  Agency's  graduated 
action  is  reasonable.  As  described 
below,  preliminary  modeling  for  the 
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Ventura  nonattainment  area  shows  that 
substantial  additional  emissions 
reductions  are  needed  to  attain  the 
oxone  Standard  in  the  area.  EPA  need 
not  wait  for  completion  of  the  necessary 
modeling  and  selection  of  the  fuU  set  of 
measures  needed  to  attain,  before 
proceeding  to  require  measures  that  will 
achieve  at  least  some  of  the  necessary 
emissions  reductions. 

4.  Attainment  Demonstration  to  Await 
Phase  U 

As  indicated  above.  EPA  has 
performed  a  preliminary  determination 
of  the  emission  rwhictions  required  for 
altainnjent.  The  development  of  a  full 
attainment  demonstration,  along  with  a 
fixed  attainment  date,  must  await 
proposal  of  ftase  !l  of  the  FIP. 

Thas  it  is  not  necessary  or  possible 
here  to  discins  attainment  issues  in 
detail.  We  note.  ho%vever.  that  the  slate 
of  current  law,  as  outiirwd  briefly  below, 
has  complicated  the  process  of 
ascertaining  the  appropriate  attainment 
date  and  attainment  demonstration. 

The  deadline  in  the  current  Clean  Air 
Act  for  a  SIP— and  by  analogy  a  FIP— to 
project  attainment  (December  31. 1987) 
has  passed,  and  Con>?re8s  has  not 
extended  it.  In  March  1990.  thf  .N'lnth 
Circuit  tssued  an  opnuon  that 
interpreted  EPA's  statutory  requirement 
to  develop  a  FIP  in  ii^t  of  this  lapsed 
deadline.  The  Court  concluded  that  "the 
national  ambient  air  quality  standards 
must  be  attained  as  soon  as  possible 
with  every  available  control  measure, 
including  those  that  the  EPA  identified 
in  its  criteria  for  approving  1982  plans.*' 
Delaney  v.  EPA.  898  F.  2d  687.  691 
(1990).  In  its  recent  proposals  on  the 
South  Coast  and  Arirona  FIPs.  EPA  has 
set  forth  how  it  intends  to  apply  the 
teachings  of  the  Delaney  decision. 

See  South  Coast  NPR  at  55  PR  36503- 
36506  (September  5, 1990):  Arizona  NPR 
at  55  FR  41204  (October  10, 1990). 

5.  Rationale  for  Selection  of  Phase  1 
Control  Measures 

The  determination  of  what  constitutes 
attainment  "as  soon  as  possible  with 
every  available  control  measure"  under 
Delaney  and  EPA's  reading  of  that  case 
must  await  Phase  U  of  the  FIP  and  a  full 
attainment  demonstration.  But  given 
EPA's  preliminary  determination  of 
emissions  reductions,  and  an  initial 
review  of  potential  control  measures. 
EPA  is  able  now  to  propose  a  number  of 
measures  that  are  necessary  {if  not 
sufficient),  and  available  to  provide  for 
attainment.  As  to  diese  measures,  there 
is  no  need  to  waif  for  Phase  U  to 
propose.  In  selecting  these  candidates 
for  Phase  I  propcsai.  EPA  looked  to 
measures  that  EPA  contractors  and/ or 


the  Ventura  District  identified  as  having 
significant  emission  reduction  potential, 
and  for  which  there  was  an  existing 
state  or  local  rule  that  EPA  could  adapt 
for  federal  promulgation.  Thus  EPA  lent 
weight  to  local  initiatives  in  selecting 
these  measures. 

In  developing  Phase  U  of  the  FIP.  EPA 
will  screen  the  remaining  universe  of 
possible  measures  for  candidate 
measures  that  it  could  effectively 
implement  in  Ventura,  and  which  are 
necessary  to  attain  as  soon  as  possible. 

B.  Emissions  Reductions  Needed  for 
Attainment 

In  order  to  make  a  determination  of 
emissions  reductions  needed  for 
attainment  of  the  ozone  standard  in 
Ventura  County,  extensive  air  quality 
modeling  is  being  performed  for  the 
Ventura  County  portion  of  the  South 
Central  Coast  Air  Basm  (SCCAB).  Under 
the  stipulation  of  March  28. 1969  (see 
section  LD.c.).  EPA  made  and  submitted 
to  the  court  in  September  1969  a 
prehminary  determination  of  the 
reductions  of  ozone  precursor  emissions 
required  for  attainment  of  the  ozone 
standard.  The  technical  basis  for  the 
preliminary  determination  was  multiple 
sensitivity  si.T.ciations  of  various  levels 
of  VOC  and  .\'Ox  emissions.' 

The  Urban  Airshed  Model  (UAM] 
used  for  this  analysis  is  a  three 
dimensional  photochemical  model.  A 
number  of  UAM  simulations  of  SCCAB 
ozone  episodes  were  developed  using 
data  collected  during  the  South  Central 
Coast  Cooperative  Aerometric 
Monitoring  Project  (SCCCAMP).  and 
one  three  day  episode  was  selected  for 
further  evaluation.  Approximately  fifty 
UAM  sensitivity  runs  were  performed  to 
assess  the  relative  effects  which 
reductions  of  VOCs  and/or  NOx 
emissions  would  have  on  peak  ozone 
levels  throughout  the  Basin.  These 
simulations  were  based  on  uniform 
precursor  reductions  applied  throughout 
the  Basin,  varying  from  0  to  100  percent. 
Using  the  results  of  these  modeling  runs, 
ozone  isopleth  plots  were  generated 
predicting  the  ozone  levels  resulting 
from  any  combination  of  VOC  and  NOx 
emissions.  For  a  detailed  discussion  of 
the  modeling  results  consult  the 
technical  report  referenced  earlier. 

The  preliminary  conclusion  of  the 
technical  report  reads  in  part,  "It  would 
appear  then  that  the  ozone  NAAQS  in 
Ventura  County  could  be  achieved  if 
basin-wide  emissions  of  VOCa  or  NO, 


'  EP.A  a  Septeiatier  2a,  1989   Status  Report"  to  the 
Court  and  its  terhmcaJ  report.    Modeling  of 
Preliminary  Emissron  Redaction  Estirrtates  for 
AttaintrentoftHe  National  Ambienl  Air  Quality 
Sto/tdord  for  Otone  in  Veatura  Courtly",  are  both 
included  in  tiie  docket  tot  ihu  ntimaakiag  action. 


are  reduced  on  the  order  of  55%,  or  if  a 
combined  strategy  is  implemented  that 
would  reduce  both  precursor  pollutants 
on  the  order  of  40%  *  *  *  the  emission 
reductions  which  are  used  in  an 
eventual  attainment  demonstration  will 
be  different  from  (these  targets)  because 
of  spatial  variability  of  sources  * 
(page  6J.  In  its  Status  Report  to  the  Court 
regarding  the  modeling  results  EPA  also 
noted  that  "other  emission  reduction 
combinations  would  also  attain  the 
ozone  NAAQS  in  Ventura  County." 

EPA's  preliminary  determination 
combined  these  technical  results  with 
policy  consideratioiis  to  conclude  that 
"emissions  reductions  ci  approximately 
40%  VOC  and  40%  NO.  are  neces^iarv  to 
attain  the  ozone  NAAQS  *  '  *  (This 
conclusion)  is  necessarily  subject  to 
change  as  the  FIP  development  work 
progresses." 

Some  of  the  considerations  affecting 
EPA's  determination  include  (1)  the 
historical  reliance  of  the  state  and  local 
attainment  plan  on  both  NO,  and  VOC 
reductions;  EPA  reached  its  conclusion 
only  after  extensive  consultation  with 
both  the  State  and  Ventura  air  pollution 
officials.  (2)  EPA's  desire  to  promulgate 
a  FIP  most  consistent  with  the  local 
approach,  in  order  to  minimize  federal 
intrusion  into  the  state  and  local 
program,  and  (3)  high  ambient  NMOC/ 
NO,  ratios  (NMOC  refers  to 
nonmethane  oi^ganic  compounds) 
characterizing  the  air  basin,  values 
freq'jently  exceeding  10:1  and 
occasionally  approaciiing  20:1, 
indicating  a  relatively  higher 
effectivensss  of  NO,  reductions. 
Generally  NO,  controls  are  not 
considered  effective  strategies  if 
NMOC/NO,  ratios  are  less  than  10:1. 

The  reductions  were  projected  from  a 
base  year  1984  emission  level.  In  order 
to  identify  required  emis.sions 
reductions  for  a  future  year  it  is 
necessary  first  to  project  baseline  (no 
additional  controls)  emissions  for  the 
future  years.  Since  completion  of  the 
modeling  discussed  above,  the  State  has 
drafted  new  1987  "baseline  planning 
inventories"  which  are  currently  being 
reviewed  and  incorporated  into  new 
projections  for  future  years.  Therefore, 
at  this  time  it  is  not  possible  to  assign 
exact  tonnages  to  the  required  emissions 
reductions.  As  described  in  the  1987 
AQMP.  the  1983  base  year  inventories 
for  VOC  and  NO,  emissions  were  95 
and  77  tons  per  day  respectively. 

EPA  has  continued  its  modeling 
efforts  since  the  prehminary 
determination  and  is  continuing  to 
evaluate  modeling  results  for  the  basin 
EPA  will  incorporate  improvements  to 
the  modeling  to  the  extent  practicable 
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prior  to  final  rulemaking  on  either  Phase 
I  or  Phase  II  of  the  FIP. 

The  EPA  sohcits  comments  on  the 
above  mentioned  preliminary  finding 
that  "emissions  reductions  of 
approximately  40%  VOC  and  40%  NO, 
are  necessary  to  attain  the  ozone 
NAAQS"  and  that  NO,  emissions  in  the 
Ventura  County  nonattainment  area  are 
precursors  to  ozone  formation. 

C.  NO^  Construction  Moratorium 

Elsewhere  in  this  notice  EPA  has 
proposed  actions  on  recent  SIP 
submissions  for  Ventura  County  and  has 
made  the  finding  that  the  State's  plan 
does  not  provide  for  attainment  of  the 
ozone  standard  by  a  fixed  date. 
Accordingly  EPA  proposed  to  retain  the 
current  moratorium,  under  section 
110(a)(2)(I)  of  the  Act,  on  major  sources 
and  major  modifications  to  sources  of 
VOC.  The  moratorium  has  been  applied 
to  VOC  sources  because  of  its 
recognized  role  as  a  precursor  in  the 
formation  of  ozone. 

As  noted  elsewhere  in  this  notice,  the 
Ventura  Air  Pollution  Control  Board  and 
the  California  Air  Resources  Board  have 
traditionally  relied  on  a  two  pollutant 
control  program  (i.e.  NO,  and  VOC)  to 
achieve  reductions  in  the  ambient  ozone 
levels.  In  submitting  the  1979 
implementation  plan  to  meet  the 
requirements  of  the  1977  amendments  to 
the  Clean  Air  Act.  the  APCB  and  CARB 
proposed  a  dual  control  system  and  has 
continued  to  support  such  an  approach 
since  that  time.  As  noted  below.  EPA 
believes  that  the  dual  control  of  VOC 
and  NO,  in  Ventura  County  appears  to 
be  a  rational  alternative  to  control  of 
VOC  alone.  Under  such  an  approach 
increases  in  emissions  of  NO,  as  well  as 
VOC  have  the  potential  to  impact  the 
future  ability  of  the  area  to  attain  the 
ozone  ambient  air  quality  standard. 

In  1987,  EPA  considered  extending  the 
moratorium  in  Ventura  County  to  NO, 
sources  as  well  as  VOC  sources.  See  52 
FR  26435  (July  14. 1987).  At  that  time, 
EPA  cited  existing  modeling  and 
monitoring  data  to  support  the  Agency's 
conclusion  that  NO,  emissions  also 
contribute  to  the  ozone  problem.  Based 
on  this  technical  information,  EPA 
determined  that  the  measured  ambient 
ratios  of  NMOC  to  NO,  in  the  area,  and 
airshed  modeling,  show  the  sensitivity 
of  ozone  to  both  VOC  and  NO, 
emissions.  In  an  area  with  a  high 
NMOC/NO,  ratio.  NO,  emission 
increases  would  also  be  assumed  to 
cause  or  contribute  to  increased  ozone 
contributions.  Although  other  factors 
(such  as  meteorology)  must  also  be 
considered  in  this  analysis,  the 
measured  ratios  are  a  principal 
consideration  in  determiniug  the  relative 


impact  of  NO,  emissions  on  ozone 
levels. 

In  response  to  the  1987  notice, 
commenters  primarily  addressed  (1)  the 
adequacy  of  the  data  base  regarding 
NMOC/NO,  ratios  and  meteorology,  (2) 
adequacy  of  the  modeling  analysis,  and 
(3)  EPA's  statutory  and  regulatory 
authority  for  imposing  such  a 
moratorium.  Since  that  time,  EPA  has 
made  a  preliminary  determination  that 
both  VC)C  and  NO,  reductions  would  be 
needed  for  attainment  of  the  ozone 
NAAQS  in  Ventura  County.  See  section 
III.B,  above. 

Based  on  the  technical  information 
underlying  EPA's  1987  notice  and  its 
recent  preliminary  determination,  the 
Agency  is  today  proposing  to  extend  the 
construction  moratorium  to  major 
sources  and  major  modifications  to 
sources  of  NO,.  Once  the  Administrator 
finds  that  NO,  causes  or  contributes  to 
concentrations  of  ozone  in  an  ozone 
non-attainment  area,  section  110(a)  (2) 
(I)  of  the  Clean  Air  Act  (prior  to  the 
Amendments  of  1990)  requires  the 
imposition  of  a  construction  ban  for 
major  new  or  modified  sources  of  NO,. 

One  consequence  of  a  NO, 
construction  moratorium,  however,  is 
that  the  greater  than  one-to-one 
offsetting  emissions  reductions  that  new 
or  modified  major  NO,  sources  would 
otherwise  be  required  to  obtain  (as  a 
precondition  under  the  Clean  Air  Act  for 
construction)  would  not  be  achieved. 
Instead,  such  sources  would  simply  be 
barred  from  constructing,  and  hence  the 
benefits  of  both  the  new  source  growth 
and  the  net  offsetting  reductions  would 
never  occur.  EPA  solicits  comment  on 
these  consequences  of  imposing  the 
construction  moratorium  for  major  NO, 
sources.  In  light  of  the  new  Clean  Air 
Act  amendments  that  recently  passed 
both  Houses  of  Congress,  EPA  also 
solicits  comment  on  the  use  of  offsets  in 
lieu  of  a  construction  ban. 

EPA  is  requesting  comments  on  the 
proposed  NO,  moratorium  and  on 
whether  to  revise  its  regulations 
pertaining  to  the  VOC  construction 
maratorium.  The  restrictions  in  EPA's 
current  regulations  implementing  the 
construction  ban:  "apply  only  to  major 
stationary  sources  of  emissions  that 
cause  or  contribute  to  concentrations  of 
the  pollutant  for  which  the 
nonattainment  area  was  designated  as 
nonattainment,  and  for  which  the  SIP 
does  not  meet  the  requirments  of  part  D 
or  is  not  being  carried  out  in  accordance 
with  the  requirements  of  part  D.  See  40 
CFR  52.24(d).  Several  other  regulatory 
provisions  expressly  state  that  for  the 
purpose  of  the  construction  ban 
provisions,  "sources  that  are  major  for 
volatile  organic  compounds  shall  be 


considered  major  for  ozone. '  See  40 
CFR  52.24(e),  52.24(f)(4)(ii)  and 
52.24(f)(5)(ii)  * 

EPA,  however,  does  not  read  these 
regulations  or  the  Act  as  limiting  the 
scope  of  S  52.24(d).  which  applies,  as 
shown  above,  to  all  stationarj-  sources 
that  "cause  or  contribute  to 
concentrations  of  the  pollutant  for  which 
the  nonattainment  area  was  designated 
as  nonattaiiunenL"  Although  EPA 
bebeves  no  regulatory  revisions  are 
required  to  estabhsh  this  authority,  it 
may  be  helpful  to  propose  additional 
regulatory  language  to  clarify  that  NO, 
sources  may  also  be  embraced  in  a 
construction  ban  covering  an  ozone 
nonattainment  area.  As  an  alternative  to 
adding  no  further  language  to  40  CFR 
52.24.  EPA  is  proposing  such  language 
below: 

(1)  Add  a  new  sentence  to  §  52.24(e): 
Where  the  Administrator  determines 

that  a  major  stationary  source  or  major 
modification  that  is  major  for  oxides  of 
nitrogen  causes  or  contributes  to 
concentrations  of  ozone,  such  source  is 
also  major  for  ozone. 

(2)  Add  a  new  sentence  to 

§  52.24(f)(4)(ii):  Vl'here  the  Administrator 
determines  that  a  major  stationary 
source  that  is  major  for  oxides  of 
nitrogen  causes  or  contributes  to 
concentrations  of  ozone,  such  source 
shall  be  considered  major  for  ozone. 

(3)  Add  a  new  sentence  to 

§  52.24(f)(5)(ii):  Where  the  Administrator 
determines  that  a  major  stationary 
source  that  is  major  for  oxides  of 
nitrogen  causes  or  contributes  to 
concentrations  of  ozone,  any  net 
emissions  increase  that  is  considered 
significant  for  oxides  of  nitrogen  shall 
be  considered  significant  for  ozone.  EPA 
solicits  comment  on  these  three 
alternatives. 

It  should  be  noted  that  the  Clean  Air 
Act  Amendments  pending  before 
Congress  \^^ll  lift  construction  bans 
currently  in  effect  except  those  imposed 
because  of  SIPs  that  contain  deficient 
new  source  review  of  sulfur  dioxide 
provisions.  EPA's  final  rulemaking  on 
any  NO,  construction  ban  in  Ventura 
County  viill  be  consistent  with  whatever 


<  40  CFR  52.24(6)  provides,  in  perfinenl  part  that 

■  A  major  stationary'  source  or  modificalion  that  is 
ma|or  for  volatile  organic  compounds  is  also  major 
for  oione." 

40  CFR  52.24(0(41(11)  provides: 
A  maior  slationar>-  source  thai  is  maior  for 
volo:ile  organic  compounds  shall  be  considered 
ma|or  for  ozone." 

40  CFR  52.24(n(5)iii)  provides: 

■  Any  net  emissions  increase  that  is  considered 
significant  for  volatile  organic  compounds  shall  be 
considered  significant  foroione." 
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provisions  the  forthcoming  Clean  Air 
Act  contains  on  this  matter. 

D.  Extension  of  South  Coast  Core 
Measures  to  Ventura 

On  July  31, 1990  EPA  proposed  a  FIP 
for  the  South  Coast  Air  Basin  (SCAB),  55 
FR  36458  (September  5, 1990).  That 
Notice  proposed  a  numer  of  "federal 
core  measures"  for  the  control  of  ozone 
in  the  SCAB,  all  of  which  have  potential 
applicability  to  the  Ventura  County 
nonattainment  area.  Venture  County  is 
immediately  contiguous  to  the  South 
Coast  basin  to  the  north  and  west,  and 
is  part  of  the  same  Consolidated 
Metropolitan  Statistical  Area  (CMSA). 

EPA  is  proposing  to  extend  the 
following  core  measures  for  the  control 
of  ozone  beyond  the  South  Coast  border, 
into  the  Ventura  nonattainment  area. 

1.  Fuel  Measures 

Motor  vehicle  fuel  is,  in  general, 
produced  in  and  supplied  to  the  Ventura 
area  from  the  South  Coast.  Thus,  the 
institution  in  the  nonattainment  portion 
of  Ventura  County  of  the  same  fuel 
measure  requirements  for  ozone  control 
which  were  proposed  in  the  FIP  for  the 
South  Coast  Air  Basin  is  feasible  and 
will  simplify  the  implementation  and 
enforcement  of  these  measures. 

a.  Gasoline  Volatility  Restrictions.  On 
lune  11, 1990  (55  FR  23658)  EPA 
promulgated  the  second  phase  of  a  two- 
phase  program  for  national,  summertime 
gasoline  volatiUty  control.  One  widely- 
used  measure  of  gasoline  volatility,  i.e.. 
the  tendency  of  gasoline  to  evaporate  at 
various  temperatures,  is  Reid  Vapor 
Pressure  (RVP).  Under  EPA's  final 
rulemaking,  gasoline  Reid  Vapor 
Pressure  in  the  state  of  California  is 
limited  to  a  maximum  of  9.0  pounds  per 
square  inch  (psi)  for  the  month  of  May 
and  7.8  psi  for  June  through  September 
15  beginning  in  1992.  Current  California 
regulations  limit  the  RVP  of  gasoline  to 
9.0  psi  for  the  period  of  April  1  through 
October  31  in  Ventura  County.  On 
September  28, 1990  ARE  adopted  a 
revised  regulation  which  will  reduce  the 
maximum  allowable  RVP  limit  to  7.8  psi 
for  the  same  control  period  beginning  in 
1992. 

The  volatility  of  gasoline  directly 
impacts  the  emission  of  hydrocarbons. 
The  higher  the  volatility,  the  greater  the 
potential  for  the  generation  of 
evaporative  emissions  during  the 
production,  distribution,  and  use  of  the 
fuel.  Source  categories  affected  include 
gasoline  transfer  and  storage  and  off- 
highway  vehicle  emissions  as  well  as 
highway  vehicle  emissions.  Thus,  further 
RVP  control  can  result  in  significant 
hydrocarbon  emission  reductions.  In 
addition,  these  reductions  are 


immediately  available  upon 
implementation. 

Lowering  RVP  limits  has  raised  issues 
regarding  drivability  and  fuel  safety. 
Specifically,  concern  has  been 
expressed  that  low  RVP  gasoline  would 
negatively  affect  drivability  and  could 
lead  to  the  formation  of  an  explosive 
mixture  in  the  gas  tank  at  lower  ambient 
temperatures.  EPA  analyzed  both  of 
these  issues  in  detail  in  the  final 
Regulatory  Impact  Analysis  for  the 
second  phase  of  the  Federal  volatility 
regulations.  Additional  analyses  specific 
to  Ventura  County  and  the  South  Coast 
Air  Basin,  which  has  climate  and 
geography  similar  to  Ventura  County, 
are  contained  in  the  Technical  Support 
Documents  in  the  docket  for  this  notice. 
EPA  has  concluded  that  any  perceptible 
drivability  problems  should  be 
negligible  and  that  it  is  highly  unlikely 
that  tank  vapor  pressure  conditions  will 
occur  which  are  lower  than  are 
currently  being  experienced  nationally 
during  the  winter  even  with  a  reduction 
in  RVP  to  7.0  psi. 

In  developing  the  Phase  II  gasoline 
volatility  program,  EPA  performed  an 
analysis  of  climate  and  elevation  in 
order  to  determine  what  RVPs  would 
result  in  equivalent  per  vehicle 
emissions  nationwide.  The  results  of 
this  analysis  were  similar  to  the 
American  Society  for  Testing  and 
Materials  (ASTM)  system,  including 
considerable  variability  by  state  and  by 
month.  To  simplify  enforcement  and 
make  compliance  less  complex  for 
refiners  and  distributors,  the  final 
system  of  standards  simplifies  the 
results  of  the  climate  based  analysis.  In 
general,  all  states  have  an  RVP  standard 
of  9.0  psi  in  May,  and  either  a  9.0  or  7.8 
psi  standard  for  the  remainder  of  the 
control  season.  Average  temperatures  in 
the  nonattainment  portion  of  Ventura 
County,  as  in  the  South  Coast  Air  Basin, 
are  high  enough  to  sustain  a  reduction  in 
RVP  to  7.0  psi  with  only  a  slight  increase 
in  potential  drivability  problems  under  a 
worst  case  scenario  during  the  months 
of  June.  July,  August,  and  September. 

Due  to  the  length  of  the  ozone  season 
in  Ventura  County,  EPA  is  proposing  to 
extend  the  7.8  limit  of  the  national  rule 
to  the  months  of  April,  May.  and 
October  beginning  April  1, 1992,  the 
same  year  the  second  phase  of  the 
national  program  takes  effect.  To  obtain 
maximum  emission  benefits  from  RVP 
control,  EPA  is  further  proposing  to  limit 
RVP  to  7.0  psi  for  the  months  of  June, 
July,  August,  and  September,  the 
warmest  months  when  the  highest  ozone 
readings  occur.  In  order  to  allow  refiners 
the  opportunity  to  coordinate  any 
changes  in  refinery  processes  necessary 
to  meet  the  reduction  of  RVP  to  the  7.0 


psi  standard  with  those  necessitated  by 
the  requirements  being  proposed 
elsewhere  in  this  notice  for  reformulated 
gasoline,  this  second  phase  of  the 
regulation  would  be  implemented 
beginning  June  1. 1994.  EPA  proposes  to 
restrict  the  control  area  for  the  RVP 
program  to  the  boundaries  of  the 
Ventura  County  nonattainment  area. 
The  compliance  schedule  offset  for  fuel 
suppliers  versus  retail  outlets  contained 
in  the  Federal  volatility  rulemaking  will 
continue  to  apply  under  this  proposal. 

Because  the  addition  of  alcohol  to 
gasoline  raises  the  RVP  of  the  resulting 
gasoline  blend.  EPA  granted  a  1  psi 
increase  in  RVP  from  the  summer 
volatility  standards  for  ethanol  blends 
containing  9  to  10  percent  ethanol.  i.e.. 
gasohol.  in  the  Federal  RVP  rulemaking. 
ARB's  regulation  also  provides  a  1  psi 
RVP  allowance  from  its  summertime 
volatility  standards  for  ethanol  blends. 
As  part  of  EPA's  decision  to  grant  the 
allowance,  the  potential  effect  of 
ethanol  blend  use  on  ambient  ozone 
concentrations  was  reviewed  from  a 
nationwide  perspective  (55  FR  23658. 
June  11. 1990).  EPA  concluded  that  the 
likely  small  adverse  air  quality  effect 
did  not  justify  the  almost  certain 
elimination  of  the  ethanol  fuels  industry, 
which  had  become  a  significant  part  of 
many  local  economies  around  the 
country. 

The  current  market  for  ethanol 
blended  gasoline  in  the  Los  Angeles  and 
Ventura  areas,  however,  appears  to  the 
quite  small,  so  the  supporting  analyses 
for  today's  proposal  do  not  explicitly 
include  the  RVP  allowance. 
Additionally,  the  current  small  market 
share  suggests  the  economic  effects  of 
not  continuing  the  RVP  allowance  may 
not  be  as  significant  as  in  other  areas  of 
the  country.  Since  this  allowance  could 
potentially  decrease  the  VOC  benefit  to 
be  obtained  from  the  further  reduction 
in  the  RVP  standards  proposed  here. 
EPA  is  proposing  to  discontinue  the  1  psi 
summertime  RVP  allowance  for  ethanol 
blends  in  Ventura  as  was  proposed  in 
the  FIP  for  the  South  Coast  Air  Basin  (55 
FR  36458,  September  5. 1990). 

Finally,  it  should  be  noted  that  the 
enforcement  regulations  promulgated  for 
the  Phase  I  national  RVP  program  have 
been  changed  for  the  Phase  II  program 
such  that  EPA  will  take  enforcement 
action  only  when  RVP  is  measured  at 
more  than  0.3  psi  above  the  applicable 
standard,  provided  that  the  responsible 
party  measured  the  RVP  at  or  below  the 
standard.  This  policy  takes  into  account 
the  0.3  psi  average  reproducibility  of  the 
RVP  test  method,  and  makes  the  EPA 
program  consistent  in  this  respect  with 
the  California  RVP  control  program. 
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b.  Reformulated  Gasoline.  The 
formulation  of  gasoline  is  another 
potential  fuel  measure  which  could 
reduce  hydrocarbon  emissions  from 
motor  vehicles.  EPA's  two  phase 
proposal  for  7.8  and  7.0  psi  limits  on 
gasoline  volatility  in  the  ozone  season 
will  provide  near  term  reductions  of 
ozone-forming  emissions.  As  more  is 
learned  about  the  effects  of  gasoline 
composition  and  refining  processes  on 
emissions,  further  reductions  will 
become  possible. 

EPA's  understanding  is  that  oxygen 
content,  aromatic  content  (generally,  or 
of  specific  aromatic  components),  olerfin 
content,  and  the  distillation 
characteristics  of  gasoline  can  all  affect 
emissions  quantity  and  composition. 
The  effect  of  oxygen  content  on  VOC 
mass  has  been  explored  experimentally, 
as  has  the  effect  of  aromatic  content  on 
benzene  emissions  in  particular.  The 
effects  of  the  other  fuel  variables  have 
until  recently  been  much  less  studied. 
However,  a  group  of  vehicle 
manufacturers  and  petroleum  companies 
has  underway  a  large  scale  testing 
program  to  explore  such  effects. 

Therefore,  EPA  proposes  a 
performance  standard  for  gasoline  that 
would  further  reduce  total  VOC  mass 
emissions  from  conventional  vehicles  or 
that  would  shift  the  VOC  composition 
more  toward  chemical  compounds  with 
less  of  a  tendency  to  assist  in  ozone 
formation.  For  purposes  of  today's 
proposal.  EPA  is  proposing  a 
performance  standard  of  15  percent  from 
the  emission  level  achieved  via  1990 
baseline  gasoline  beginning  with  the 
1995  ozone  season,  but  EPA  invites 
comment  on  an  alternative  percent 
reduction  in  the  range  of  10-25  percent. 

It  is  EPA's  intent  to  finalize  a 
reformulated  gasoline  requirement  for 
Ventura  County  which  complies  with 
the  program  contained  in  the  Clean  Air 
Act  Amendments  of  1990  which  is 
currently  nearing  enactment.  Although 
the  final  statutory  language  for 
reformulated  gasoline  has  not  been 
decided,  it  is  EPA's  understanding  that 
Congress  is  considering  an  initial  15 
percent  performance  standard  in  the 
1995  time  frame,  phasing  up  to  a  20-25 
percent  performance  standard  in  the 
year  2000.  In  response  to  the  new  Clean 
Air  Act  requirements,  EPA  will  be 
proposing  national  regulations  within 
the  next  year  which  will  address  oxygen 
content,  benzene,  aromatics.  heavy 
metals,  and  detergents.  A  1995 
implementation  date  will  provide  time 
for  additional  research  and  will  allow 
the  Ventura  requirement  to  be 
consistent  with  the  regulations 


developed  for  the  Clean  Air  Act 
Amendments  of  1990. 

2.  Enhanced  Evaporative  Emission 
Controls 

EPA  has  recently  proposed  additional 
federal  motor  vehicle  control 
requirements  to  prevent  excess 
evaporative  emissions  (55  FR  1914).  As 
part  of  today's  action,  EPA  is  proposing 
the  applicability  of  the  proposed  Federal 
evaloprative  emission  requirement  to 
vehicles  sold  in  Cahfomia. 

Before  discussing  the  control  strategj' 
it  is  important  to  understand  the 
relationship  between  the  current  Federal 
and  California  mobile  source  programs. 
Basically,  the  CAA  generally  prohibits 
States  from  enforcing  standards 
applicable  to  the  emissions  of  new 
motor  vehicles  that  are  otherwise 
subject  to  the  Federal  emissions  control 
program.  This  pre-emption  may  be 
waived  for  a  state  that  had  standards 
prior  to  March,  1966  (i.e.,  only 
California)  by  the  Administrator  under 
the  provisions  of  Section  209.  thereby 
allowing  California  to  enforce  its  own 
separate  emissions  control  program.  The 
conditions  for  receiving  such  a  waiver 
include  the  existence  of  a  compelling  air 
quality  problem  and  a  finding  that  the 
State  standards,  in  the  aggregate,  are  as 
protective  of  public  health  as  the 
otherwise  applicable  federal  standards. 
The  State  of  California  has  received 
waivers  for  its  motor  vehicle  standards 
and  enforcement  procedures. 

As  alluded  to  earlier,  the  Federal 
evaporative  emission  proposal  has 
already  been  published.  Because  of  this, 
only  a  brief  description  of  the  proposal 
is  provided  here.  For  more  detailed 
discussions,  as  well  as  the  technical 
support  for  the  proposed  rule,  the 
interested  reader  is  referred  to  the 
January  19, 1990,  Federal  Register  notice 
referred  to  above.  The  reader  also 
should  consult  that  document  for  the 
text  of  the  draft  regulations  (i.e..  40  CFR 
part  86).  keeping  in  mind  that  some 
changes  may  be  necessary  to  ensure 
California  applicability  when  the  FIP  is 
promulgated. 

Evaporative  emissions  from  gasoline- 
fueled  motor  vehicles  have  been 
regulated  by  EPA  for  many  years.  The 
intent  of  the  present  evaporative 
standards  and  associated  test 
procedures  was  to  effectively  control 
these  emissions  in  actual  use.  However, 
the  Agency  now  finds  that  the  present 
test  procedures  do  not  provide  such 
control.  Specifically,  the  procedures  are 
based  on  a  rather  moderate,  single 
diurnal  temperature  variation,  i.e..  one 
daily  temperature  cycle.  Also,  new 
information  has  shown  that  "running 
losses."  or  evaporative  emissions 


generated  while  the  vehicle  is  in  actual 
operation,  are  essentially  unregulated 
by  the  current  test. 

The  Agency's  evaporative  emissions 
proposal  affects  light-duty  vehicles, 
light-duty  trucks,  and  heavy-duty  trucks 
that  are  fueled  with  gasoline.  The  test 
procedure  changes  include  using  two 
diurnal  heat  builds  at  the  end  of  the 
current  Federal  Test  Procedure,  a 
representative  temperature  range  of  72- 
96  degrees  Fahrenheit  for  each  diurnal 
cycle,  removmg  the  fuel  tank  cap  near 
the  beginning  of  the  hot  soak  portion  of 
the  test  procedure,  and  an  engineenng 
review  of  control  system  designs  to 
ensure  that  any  vapors  generated  under 
conditions  tv^jical  of  high-ozone  days 
are  routed  to  the  evaporative  control 
system.  No  specific  implementation  date 
has  been  proposed,  but  it  is  anticipated 
the  new  test  procedure  would  become 
effective  sometime  after  the  1991  model 
year.  In  addition.  EPA  has  specifically 
requested  comments  on  a  more 
comprehensive  proposal  from  General 
Motors  that  may  involve  the  actual 
measurement  of  running  losses. 

E.  Stationary  Source  Control  Measures 

Several  lists  of  candidates  measures 
were  suggested  to  EPA  for  inclusion  in 
the  Phase  I  proposal.  These  include  (1) 
"further  studv"  measures  included  in 
"AhemativeHI"  of  the  1987  AQMP,  (2) 
36  measures  suggested  by  the  plaintiffs 
in  correspondence  in  June,  1988,  (3)  50 
measures  identified  by  the  District 
based  on  its  ovm  regulator^'  agenda  and 
in  part  on  its  survey  of  regulatory- 
developments  in  other  Districts  in 
California.  His  lists  oveHap  with  regard 
to  many  of  the  measures. 

Several  of  the  suggested  control 
measures  involve  transportation  and 
growth  controls,  others  would  require 
new  legislation  or  actions  by  other 
federal  agencies  (e.g.,  OCS  controls, 
shipping  lane  relocation)  and  others 
require  innovative  regulatory 
approaches  to  the  extent  that  they  were 
not  good  candidates  for  the  Phase  I  FIP. 
After  eliminating  the  me&sures 
mentioned  above,  EPA  screened  the 
remaining  measures  by  determining 
which,  in  addition  to  the  core  measures 
from  the  South  Coast  proposal.  (1)  had 
been  identified,  either  by  contractors  or 
Ventura  County  as  having  significant 
emission  reduction  potential  and  (2)  for 
which  there  was  an  existing  or  proposed 
local  or  state  rule  which  could  be 
readily  adapted  to  the  Ventura  situation. 

Three  stationary  sources  VOC 
measures  met  both  of  these  tests  and 
therefore  are  proposed  for  inclusion  in 
the  Phase  1  FIP:  Requirements  to  reduce 
VOC  emissions  from  (1)  architectural 
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coatings,  (2)  motor  vehicle  and  mobile 
equipment  non-assembly  line  coating 
operations,  and  (3)  adhesives 
applications.  EPA  is  hopeful  that  for 
each  of  these  measures  the  State  and 
local  agencies  will  proceed  to  develop 
and  adopt  their  own  regulations  in  the 
near  future,  thereby  eliminating  the  need 
for  EPA's  direct  regulation  of  these 
sources  categories.  As  discussed 
elsewhere  in  this  notice,  EPA  also 
seriously  considered  a  NOx  control 
measure  for  electric  utility  boilers  for 
Phase  I,  but  decided  to  consider  the 
measure  further  in  its  Phase  II 
rulemaking.  (See  section  III.G) 

The  following  is  a  description  of 
EPA's  proposed  actions.  For  detailed 
information  on  the  proposal  and  EPA's 
evaluation,  please  see  the  Technical 
Support  Document  (TSD)  on  file  as  part 
of  the  Docket. 

1.  VOC  Measures 

Three  measures  controlling  emissions 
of  VOC  are  being  proposed  in  this 
notice.  Taken  together  these  measures 
are  projected  to  result  in  emissions 
reductions  of  approximately  5-10%  of 
the  projected  stationary  source 
inventory  in  the  year  2000.  Based  on  the 
criteria  described  above,  EPA  has 
determined  that  these  measures  are 
necessary  and  appropriate  for  Phase  1  of 
the  FIP. 

a.  Architectural  Coatings.  This 
proposed  rule  applies  to  architectural 
coatings  (paints,  primers,  waterproofers, 
wood  preservatives,  and  coatings  used 
to  aid  construction,  among  others)  which 
are  applied  to  stationary  structures  and 
their  appurtenances,  mobile  homes, 
pavements,  or  curbs.  The  rule  limits  the 
volatile  organic  compound  (VOC) 
content  of  the  coating  and  prohibits  the 
sale  or  use  of  coatings  exceeding  that 
limit.  As  of  1987,  VOC  emissions  in 
Ventura  from  architectural  coatings 
were  about  4.9  tons  per  day. 

Emissions  are  reduced  by  limiting  the 
VOC  content  of  architectural  coatings. 
The  VOC  concentration  of  flat  and  non- 
flat  coating  categories  is  set  at  250 
grams  of  VOC  (less  water  and  other 
exempt  solvents)  per  liter  of  coating. 
While  flat  and  non-flat  categories 
account  for  75  percent  of  the  sales  in  the 
District,  the  remaining  25  percent, 
known  as  specialty  coatings,  account  for 
over  73  percent  of  the  VOC  emissions. 
The  specialty  coatings  require  more 
VOC  in  order  to  attain  the  effectiveness 
for  which  they  are  used.  VOC  limits 
have  been  set  on  specialty  coatings  with 
effective  dates  by  which  these  limits  are 
to  be  met.  Those  limits  are  shown  in  the 
Table  of  Standards  in  the  rule. 

The  sources  affected  by  this  rule  are 
the  manufacturers,  distributors,  retailers 


and  users  of  architectural  coatings. 
There  are  no  known  manufacturers  in 
Ventura  County  at  this  time.  A  provision 
of  the  rule  allows  for  retailers  to  sell, 
and  contractors  to  apply,  previously 
unregulated  non-complying  coatings  for 
up  to  three  years  after  the  limit  becomes 
effective  in  order  to  deplete  their 
inventory.  This  provision  also  gives 
manufacturers  shipping  to  the  District 
time  to  bring  their  coatings  into 
compliance. 

The  rule  exempts  (1)  coatings 
manufactured  for  use  outside  the 
District  or  shipped  to  other 
manufacturers,  (2)  coatings  supplied  in 
containers  of  one  liter  or  less,  (3) 
aerosols  in  non-refillable  containers  of 
one  liter  or  less,  and  (4)  emulsion-type 
bituminous  pavement  sealers. 

There  are  labeling  requirements  in  the 
rule.  The  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  regulates 
pesticides  and  sets  labeling 
requirements  for  them.  Thus,  coatings 
such  as  wood  preservatives  that  are 
regulated  as  pesticides  are  exempt  from 
the  labeling  requirements  of  this  rule. 
Currently,  there  is  no  federal  CTG 
which  sets  presumptive  RACT  for 
architectural  coatings.  The  California 
Air  Resources  Board  (CARB)  together 
with  the  EPA,  industry  and  the 
California  Air  Pollution  Control  Officers 
Association  (CAPCOA)  published  a 
Suggested  Control  Measure  (SCM)  on 
July  7, 1989  for  this  source  category, 
after  holding  several  workshops  and 
public  hearings.  The  architectural 
coating  rule  proposed  here  follows  the 
SCM  in  general.  Changes  include  the 
addition  of  provisions  making  it 
compatible  with  current  EPA  policy  and 
regulations,  and  strengthening  of 
regulations  against  excessive  thinning  of 
coatings. 

Ventura  County  has  in  the  current  SIP 
Rule  74.2.  Architectural  Coatings,  which 
was  submitted  on  March  14, 1984  and 
approved  by  EPA  on  January  24, 1985. 
The  proposed  FIP  rule  will  strengthen 
the  SIP  by  regulating  specially  coatings 
which  emit  a  high  percentage  of  the 
VOC  from  architectural  coatings. 
Because  the  proposed  FIP  rule  is  more 
stringent  than  the  SIP  rule,  it  would  have 
the  legal  effect,  under  section  116  of  the 
Act,  of  pre-empting  the  local  rule. 
However,  if  the  CARB  submits  to  EPA 
an  identical  or  equally  effective  rule. 
EPA  would  withdraw  or  rescind  the  FIP 
rule. 

Ventura  County  has  pending  for 
adoption  another  version  of  its 
architectural  coatings  rule  that  is  similar 
to  the  SCM.  The  staff  has  supplied  its 
report  supporting  the  pending  revision  to 
EPA.  It  is  unknown  when  or  if  the  rule 
will  be  adopted  by  the  District. 


The  following  APCDs  in  California 
have  adopted  similar  architectural 
coatings  rules:  Santa  Barbara  County 
Air  Pollution  Control  District.  South 
Coast  Air  Quality  Management  District, 
Bay  Area  Air  Quality  Management 
District.  Colusa  County  Air  Pollution 
Control  District,  and  Imperial  County 
Air  Pollution  Control  District.  To  our 
knowledge,  the  following  APCDs  in 
California  have  proposed  to  adopt 
similar  architectural  coatings  rules  in 
their  Districts:  San  Diego  County  Air 
Pollution  Control  District,  Placer  County 
Air  Pollution  Control  District, 
Sacramento  Metropolitan  Air  Quality 
Management  District,  and  Monterey  Bay 
Unified  Air  Pollution  Control  District. 

Estimates  have  been  made  of  the 
reduction  in  VOC  emission  in  tons  per 
day  (TPD)  for  Ventura  County,  based  on 
an  EPA  study  that  was  completed  in 
May,  1990  by  Engineering-Science,  Inc.. 
Pasadena.  California.  The  projected 
emission  reductions  reflect  the  level  of 
emissions  after  the  implementation  of 
the  architectural  coatings  rule  adopted 
by  the  District  on  October  26, 1986. 

EPA  estimates  the  reductions  at  10% 
(of  a  base  inventory  of  4.9  tons  per  day 
(tpd)  in  1992,  or  0.49  tpd,  and  15%.  or  0.7 
tpd  in  1994,  The  reductions  for  1992  and 
1994  are  based  on  the  most  recent 
available  data  (1987)  regarding  use  of 
architectural  coatings,  and  therefore 
represent  reductions  from  the  1987 
baseline.  As  population  increases,  use  of 
architectural  coatings  and  associated 
levels  of  emissions  will  increase,  as  will 
the  reductions. 

Recordkeeping  for  this  rule  is  not 
required  at  this  time.  The  limits  are 
based  on  the  VOC  content  of  the  coating 
and.  for  exemptions,  on  container  size. 
Thus,  enforcement  will  be  a  function  of 
testing  a  coating  for  VOC  content  and 
matching  that  content  with  the  use  of 
the  coating  as  specified  on  the  label. 

Recordkeeping  by  manufacturers  or 
distributors  of  the  location  of 
contractors  and  high-use  customers 
would  be  useful  in  establishing  whether 
the  coating  was  to  be  used  outside  of  the 
District  and  therefore  be  exempt. 
However,  such  information  should  be 
obtainable  from  the  company's  sales 
records. 

b.  Motor  Vehicle  and  Mobile 
Equipment  (non-assembly  line)  Coating 
Operations  (Autobody  Refinishingj. 
Ventura  County  APCD  does  not 
presently  have  a  rule  that  specifically 
regulates  emissions  from  automobile 
refinishing  coating  operations.  However, 
this  category  was  designated  for  further 
study  in  the  1987  Air  Quality 
Management  Plan.  Based  on  the 
availability  of  new  technologies  for  high 
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solid-low  volatile  organic  compound 
(VOC)  coatings,  for  water  based 
primers,  for  low- VOC  cleaning  solvents 
and  for  improved  coating  transfer 
efficiency,  adoption  of  a  motor  vehicle 
and  mobile  equipment  refinishing  mle 
appears  to  be  reasonable  and  feasible. 

"The  rule  proposed  by  EPA  today  is 
similar  to  a  draft  version  of  such  a  rule 
presently  being  developed  in  Ventura 
County.  If  will  control  emissions  of 
VOC-containing  solvents  used  in  the 
process  of  refinishing  motor  vehicles 
and  mobile  equipment. 

A  subcommittee  of  the  California 
Technical  Review  Group  (TRG)  is  in  the 
process  of  developing  a  Suggested 
Control  Measure  (SCM)  for  the  control 
of  automobile  refinishing  coating 
operations.  A  draft  SCM  entitled 
Automotive  Refinishing  Operations  is 
being  submitted  to  the  TRG.  EPA.  the 
California  Air  Resources  Board  and 
several  California  air  pollution  control 
districts  (including  Ventura)  have  been 
involved  in  developing  this  SCM. 

There  are  currently  two  districts  in 
California  that  are  implementing 
adopted  automobile  refinishing  rules; 
the  Bay  Area  Air  Quality  Management 
District  (AQMD)  and  the  South  Coast 
AQMD.  The  SCM  and  the  rule  EPA  is 
proposing  today  are  based  on  the  Bay 
Areas  AQMD's  Regulation  8.  Rule  45, 
Motor  Vehicle  and  Mobile  Equipment 
Refinishing  Operations. 

The  rule  achieves  emission  reductions 
through  three  requirements: 

(1)  It  establishes  limits  for  VOCs 
which  may  be  used  in  motor  vehicle  and 
mobile  equipment  coatings.  These  limits 
are  on  an  as-applied  basis  and  exclude 
water  and  exempt  solvents.  An  option  is 
available  for  spray  booth  operators  to 
install  VOC  pollution  abatement 
equipment  providing  the  equipment  has 
a  combined  capture  and  control 
efficiency  of  at  least  90  percent. 

(2)  The  rule  also  specifies  that 
equipment  with  a  high  degree  of  transfer 
efficiency  be  used  to  apply  motor 
vehicle  and  mobile  equipment  coatings. 
Electrostatic  application  equipment  or 
high  volume  low  pressure  (HVLP)  spray 
equipment  operated  in  accordance  with 
manufacturer's  recommendations  are 
allowed.  Other  equipment  may  be  used 
providing  the  source  demonstrates  to  the 
satisfaction  of  the  Administrator  that  it 
achieves  at  least  65  percent  transfer 
efficiency  and  providing  the 
Administrator  has  issued  written 
approval. 

(3)  The  rule  establishes  standards  for 
the  handling  and  storage  of  surface 
preparation  and  cleanup  solvent.  Low 
VOC  (200  grams  per  liter  or  less  VOC) 
cleaning  solvents  are  to  be  used  for 
surface  preparation.  Solvent  and  paper 


on  cloth  used  for  surface  preparation 
and  clean  up  must  be  stored  in  closed 
containers,  and  clean  up  of  spray 
equipment  that  involves  the  use  of 
solvents  must  be  carried  out  in  an 
enclosed  system. 

Adoption  of  the  proposed  rule  would 
have  an  impact  on  any  person  who 
applies  coatings  to  any  vehicle,  mobile 
equipment,  or  to  their  exterior  parts  or 
components.  This  would  include 
anything  that  could  be  driven  or  drawn 
on  a  roadway  such  as  autos.  trucks, 
buses,  trailers,  utility  bodies,  camper 
shells,  mobile  cranes,  bulldozers, 
tractors,  concrete  mixers,  street 
cleaners,  golf  carts  and  all  terrain 
vehicles.  Prohibitions  on  specification  or 
sale  of  noncomplying  coatings  would 
have  an  impact  on  customers  of  auto 
refinishing  shops  and  all  retail  outlets  of 
autmotive  coatings. 

The  automotive  refinishing  industry  is 
currently  subject  to  Rule  66,  Organic 
Solvents,  and  generates  approximately 
1.1  tons  of  VOC  per  day  based  on  the 
1983  emission  inventory.  An  interim 
VOC  reduction  of  63  percent  is 
anticipated  by  January  1992  based  on 
controls  of  primers  and  surface  cleaning 
solvents  and  the  use  of  high  efficiency 
spray  equipment.  The  projected  total 
emission  reductions  based  on  this  rule  is 
approximately  0.83  tons  of  VOCper  day. 
or  a  75  percent  reduction  by  1995.  The 
report  written  by  the  Midwest  Research 
Institute  in  November  of  1989  for  the 
National  Paint  and  Coatings  Association 
documents  this  emission  reduction  in 
detail. 

c.  Control  of  Volatile  Organic 
Compound  Emissions  from  Adhesives 
Applications.  Ventura  County  regulates 
VOC  emissions  from  a  number  of 
sources  (including  adhesives)  under 
Rule  66— Organic  Solvents.  There  is  no 
specific  rule  that  regulates  VOC 
emissions  from  adhesives. 

Adhesives  are  defined  as  substances 
such  as  glue,  mucilage,  paste,  rubber 
and  cement  used  in  the  manufacturing  of 
products  to  bond  one  surface  to  another 
by  attachment.  The  surface  materials 
(glass,  rubber,  plastic,  wood  and  metal) 
adhere  to  the  adhesives.  and  it  is  the 
strength  of  the  surface  adhesion  and  the 
strength  of  the  adhesive  that  holds  the 
two  components  together.  "Weld" 
adhesives  dissolve  the  surface  layers  of 
the  substratus  and.  by  using  the  soHd 
ingredients  in  the  adhesive,  fuse  the 
,  substratus  together. 

Rule  66  controls  VOC  emissions  by 
requiring  incineration  or  adsorption  with 
85  percent  control  efficiency  if  the  VOC 
emissions  exceed  15  pounds  per  day  if 
the  compound  is  baked,  or  40  pounds 
per  day  if  the  compound  is  air  dried. 
Low  VOC  compounds  that  do  not  come 


into  contact  with  a  flame  are  also 
exempt. 

The  South  Coast  Air  Quality 
Management  District  (SCAQIvfl)) 
adopted  a  rule  in  April,  1989.  that 
specifically  controls  emissions  from 
adhesives  applications.  The  SCAQMD 
rule  specifies  the  amount  of  VOC 
permitted  in  different  types  of  adhesives 
and  requires  that  adhesives  be  applied 
with  high  transfer  efficiency  methods. 
As  an  alternative  to  complying  with 
these  provisions,  owners  or  operators 
may  comply  by  using  air  pollution 
control  equipment,  provided  VOC  ' 

emissions  are  reduced  by  80  percent. 
The  SCAQMD  staff  report  for  Rule  1168 
dated  March  16, 1988,  estimates  that 
overall  reduction  would  be  90.8  percent 
in  the  SCAQMD.  This  percentage  was 
rounded  downward  to  90  percent  to 
provide  a  more  conservative  estimate 
for  use  in  this  report. 

The  control  measure  being  proposed 
today  is  based  on  the  SCAQMD  rule 
and  specifies  requirements  to  reduce 
volatile  organic  compound  (VOCJ 
emissions  from  the  adhesives 
application  process.  The  proposed 
control  measure  would  require  adhesive 
manufacturers  to  reformulate  to  low- 
VOC  adhesives.  The  available 
reformulation  materials  required  to  meet 
most  of  these  limits  include  waterbome, 
hot-melt,  two-compound  solventless 
adhesives  and  exempt  solvents  (such  as 
1.1,1  trichloroethane).  The  limits 
identified  for  adhesives  used  in  aircraft 
tire  rebuilding,  footwear  manufacturing, 
cove  base  installation  and  ceramic  tile 
installation  would  require  additional 
technological  development,  and  will 
therefore  not  fake  effect  until  1993 

The  proposed  control  measure 
specifies  the  use  of  low  VOC  content 
solvents  for  equipment  cleaning  and 
clean-up  procedures.  The  use  of  add-on 
equipment  such  as  carbon  absorbers 
and  after  burners  are  permitted  as  an 
alternative  to  reformulation.  The 
equipment  would  have  to  have  an 
emission  capture  and  control  efficiency 
of  at  least  80  percent. 

Adhesive  use  in  Ventura  County 
currently  (1987)  produces  0.79  tons  per 
day  of  VOC  emissions,  based  on  250 
working  days  per  year.  Since  it  is 
estimated  that  emissions  will  be 
reduced  by  about  90  percent,  the 
following  VOC  emissions  reductions, 
from  projected  increases  based  on 
growth,  are  forecast;  1995 — 0.89  tons  per 
day;  2000—1.02  tons  per  day:  2010—1.27 
tons  per  day. 

F.  Summary  of  Phase  I  Impacts 

EPA  has  estimated  the  emission 
reductions  for  the  year  2000  due  to 
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implementation  of  the  Phase  I  measurei 
to  be  between  10  and  20  percent  of  the 
base  VOC  emissions  inventory.  These 
estimates  are  necessarily  preliminary 
due  to  the  lack  of  future  year  projections 
based  on  the  1987  planning  inventory. 

C.  The  Phase  II FIP 

On  June  28, 1991.  EPA  is  to  propose  a 
final,  or  Phase  II,  FIP  which  provides  for 
expeditious  attainment  of  the  ozone 
standard  in  Ventura  County;  Final 
promulgation  of  Phase  11  is  to  follow  by 
February  28, 1992.  The  settlement  also 
provides  that,  to  the  extent  that  EPA 
approves  a  State-submitted 
implementation  plan  for  attainment  of 
the  ozone  standard  before  the  deadline, 
EPA  shall  be  relieved  of  its  obligation  to 
provide  federal  attainment  measures. 
General  requirements  applicable  to 
FIPs  have  been  discussed  earlier  and 
will  be  discussed  with  greater 
particularity  in  the  Phase  II  proposal. 
The  most  difficult  questions  to  be  faced 
involve  selecting  the  appropriate  array 
of  control  measures,  to  make  up  a 
control  strategy  capable  of  producing 
the  required  emission  reductions. 

As  discussed  earlier,  EPA's 
ppeliminary  determination  regarding 
required  emissions  reductions  is  that  a 
"dual"  or  mixed  approach  is 
appropriate.  (See  discussion  at  III.B.) 
Accoi^ingly,  it  is  EPA's  assumption  that 
the  FIP  will  include  a  mix  of  VOC  and 
NOx  measures.  While  the  preliminary 
determination  suggested  a  40%  reduction 
in  both  VOC  and  NOx,  EPA  also 
acknowledged  that  these  percentages 
might  change  as  further  modeling  results 
become  available,  or  that,  even  under 
the  existing  modeling  results,  other 
combinations  of  VOC  and  NOx 
reductions  might  also  result  in 
attainment.  For  instance  the  extremes  of 
55  percent  VOC  and  0  percent  NOx.  or 
55  percent  NOx  and  0  percent  VOC 
reductions  were  described  as 
alternatives,  and  any  other  number  of 
combinations  along  the  ozone  isopleth 
also  are  possible  alternatives. 

Emission  Source  Categories.  In 
choosing  a  control  strategy  for  Phase  II, 
EPA  must  consider  the  relative 
contributions  of  various  source 
categories.  For  purposes  of  the  following 
discussion,  EPA  has  used  projections 
from  the  1987  AQMP  for  the  year  2000. 

Other  than  emissioris  related  to 
mobile  sources  (projected  as  25%  and 
55%  of  VOC  and  NO,  respectively),  the 
largest  source  categories  are  organic 
solvents  (38%  of  the  VOC  inventory). 
utility  boilers  (31%  of  the  NO,  inventory) 
a.nd  pesticides  (21%  of  VOCs).  Solvents 
are  comprised  of  several  subcategories, 
one  of  which,  architectural  coatings,  is 
subject  to  a  federal  measure  proposed 


elsewhere  in  this  notice.  The  largest 
single  categories  of  pofenlial  emissions 
reductions,  then,  become  utility  boilers 
(for  NOJ  and  pestiades  (for  VOCs). 
Candidate  control  measures.  The 
District's  recommencied  long-term 
course  of  action,  beyond  the  measures 
committed  for  adoption  in  the  1987 
AQMP.  included,  for  VOCs:  Control  of 
organic  solvents  and  pesticides;  for  NO,: 
Control  of  electric  utility  boiler 
emissions.  IC  engine  electrification;  for 
both  pollutants  the  District  cited 
imposition  of  indirect  source  review. 

It  would  appear  that  even  if  EPA 
pursues  a  dual  approach  of  reducing 
VOC  and  NO,,  thereby  relieving  some  of 
the  need  for  VOC  reductions,  choices 
will  still  have  to  be  made  regarding  the 
relative  reductions  to  be  obtained  from 
pesticides  and  organic  solvents.  EPA  is 
investigating  the  technical  feasibility 
and  cost  of  reducing  emissions  from 
pesticides  and  organic  solvents,  and 
solicits  comment  regarding  these  issues. 

Given  the  likelihood  of  the  need  for 
NO,  controls  in  the  final  FIP,  and  the 
fact  that  control  of  electric  ulihty  boilers 
is  the  most  readily  identifiable 
candidate  measure,  at  this  point  such 
controls  must  be  considered  for 
inclusion  in  the  final  control  strategy. 
Selective  Catalytic  Reduction  (SCR) 
techniques  are  projected  as  capable  of 
producing  90%  reduction  in  NO, 
emissions,  and  EPA  considered 
proposing  this  level  of  reduction  in 
Phase  I,  but  concluded  that  such  a 
proposal  was  premature  in  light  of 
analyses  to  be  performed  in  preparing 
the  Phase  II  FIP. 

Instead  EPA  is  soliciting  comment 
regarding  the  technical  feasibility  and 
cost  implications  of  retrofit  NO,  controls 
on  utility  boilers,  as  well  as  regarding 
alternative  levels  and  sources  of  NO, 
reductions. 

H.  FIP  delegation  and  rescission 

The  Administrator  of  the  EPA  has  the 
authority  to  delegate  implementation 
and  enforcement  of  a  FIP  measure  to  the 
State,  to  a  regional  agency  or  to  a  local 
government  within  its  jurisdictional 
boundaries.  Prior  to  any  delegation,  the 
Administrator  would  have  to  determine 
that  the  agency  or  jurisdiction 
requesting  the  delegation  has  legal 
authority  to  implement  and  enforce  the 
measures  and  has  committed  the 
necessary  staffing  and  resources  to 
implement  and  enforce  it.  EPA  would 
encourage  agencies  who  meet  these 
criteria  to  apply  for  delegation. 

Following  promulgation  of  the  FIP  for 
Ventura  County,  the  State  may  wish  to 
submit  to  EPA  demonstrations, 
procedures  and/or  regulations  to 
substitute  for  part  or  all  of  the  federal 


plan.  Such  procedures  and  or 
regulations  would  need  to  comply  with 
all  apphcable  CAA  requirements  and 
EPA  guidance.  The  State  would  also 
need  to  show  that  any  regulations 
intended  to  replace  a  federal  measure 
would  achieve,  in  total,  at  least  the 
equivalent  emission  reductions  on  the 
same  or  a  faster  schedule  than  the  FTP 
measure. 

There  are  at  least  two  reasons  why 
the  State  may  wish  to  submit  an 
implementation  plan  which  fully 
complies  with  all  CAA  requirements 
and  EPA  guidance  beyond  the  desire  to 
eliminate  the  burden  of  a  federal  plan. 
One  reason  is  that  the  continuing 
disapproval  of  the  Ventura  plan 
automatically  continues  the  construction 
moratorium  under  section  110(a)(2)(I)  of 
the  CAA  on  major  new  sources  or  major 
modifications  of  sources  of  VOC  and 
possibly  NO,.  The  moratorium  can  only 
be  lifted  when  EPA  approves  a  State- 
submitted  implementation  plan  that 
meets  the  requirements  of  part  D  of  the 
CAA. 

The  other  reason  is  that,  under  the 
language  of  the  Clean  Air  Act.  as  long  as 
the  State  fails  to  submit  an  approvable 
SIP  or  fails  to  make  reasonable  efforts  to 
submit  an  approvable  SIP,  the 
nonattainment  areas  remain  potentially 
subject  to  other  sanctions  under  the 
CAA,  including  highway  funding 
restrictions  under  176(a)  and 
wastewater  treatment  grant  restrictions 
under  316(b). 

EPA  intends  to  work  with  the  State 
and  local  agencies  in  developing 
corrective  SIPs. 

IV.  Regulatory  Impact/Flexibility 
Analysis 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Executive  Order  No.  12291  requires 
each  Federal  Agency  to  determine  if  a 
regulation  is  a  "major"  rule  as  defined 
by  the  order  and  "to  the  extent 
permitted  by  the  law"  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  every  major 
rule.  Major  rules  are  defmed  as  those 
likely  to  result  in: 

1.  An  annual  cost  to  the  economy  of 
$100  million  or  more;  or 

2.  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or 
international  trade. 

EPA  has  determined  that  the  annual 
cost  to  the  economy  of  the  proposed  FIP 
measures  is  less  than  SlOO  miUion  and 
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the  projected  cost  increases  are  not 
major.  In  addition,  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
trade  are  not  anticipated.  Consequently, 
this  action  is  not  considered  major  and  a 
RIA  has  not  been  prepared. 

The  draft  regulatory  impact  analysis 
addresses  the  benefits,  and  benefits- 
costs  of  the  measure  proposed  today  in 
this  proposed  rulemaking.  Under 
Executive  Order  No.  12291  this  action  is 
not  major.  It  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

B.  Cost  Impacts 

A  summary  of  the  costs  for  the 
Ventura  County  Phase  I  FIP  measures 
shows  that  VOC  controls  for  extension 
of  South  Coast  FIP  core  measures  (fuel 
volatility  limitations,  reformulated 
gasoline,  enhanced  evaporative 
emission  controls)  and  controlling 
emissions  from  architectural  coatings, 
adhesives  applications  and  autobody 
refinishing  amount  to  approximately  $11 
million  per  year  in  1995.  Of  this  amount. 
S6.7  million  are  expenditures  for 
reformulating  gasoline.  The  basis  foi 
this  estimate  is  a  unit  cost  of  6.6  cents 
per  gallon  of  gasoline  for  consumers.  A 
more  detailed  analysis  is  contained  in 
the  Technical  Support  Document. 

C.  Benefits 

A  formal  benefit  analysis  has  not 
been  prepared.  However,  qualitatively  it 
can  be  stated  that  an  improvement  in 
health  can  be  expected  due  to  reducing 
both  acute  and  chronic  health  risks 
associated  with  reduced  exposure  to 
elevated  levels  of  ozone.  Welfare 
improvements  can  also  be  expected,  in 
the  form  of  reduced  vegetation  effects 
and  reduced  materials  damages. 

In  addition,  reduction  of  VOCs,  which 
are  precursors  to  ozone,  also  produces 
health  and  welfare  benefits  in  the  form 
of  reduced  morbidity  and  mortality 
associated  with  particulate  matter 
formed  as  a  secondary  pollutant.  To 
some  degree  VOC  emissions  lead  to 
condensation  and  the  formation  of 
secondarily  formed  aerosols,  and  hence 
cause  increased  ambient  air 
concentrations  of  particulate  matter. 
Furthermore,  exposure  to  certain  VOC 
emissions  can  pose  risks  in  terms  of 
potential  toxicity  on  human  health  (e.g., 
carcinogens). 

D.  Impact  on  Small  Entities 

A  significant  effect  on  a  substantial 
number  of  small  entities  is  not 
anticipated.  Control  costs  for  the  three 
stationary  source  VOC  measures,  as  a 
percent  of  sales,  are  estimated  to  be 
0.2%,  0.4%  and  3.1%  respectively  for 


architectural  coating,  adhesives  and 
autobody  refinishing  sources. 

E.  Paperwork  Reduction  Act 

The  information  collection  provisions 
relating  to  this  proposal  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
and  a  copy  may  be  obtained  from  the 
Information  Policy  Branch  (PM-223); 
U.S.  Environmental  Protection  Agency: 
401  M  Street  SW.,  Washington,  DC 
20460,  or  by  calling  (202)  382-2706. 
Comments  on  the  ICR  may  be  submitted 
to  EPA  at  the  above  address  and  should 
also  be  sent  to  the  Office  of  Information 
and  Regulator>'  Affairs;  Office  of 
Management  and  Budget;  726  Jackson 
Place,  NW.,  Washington,  DC  20503. 
marked  "Attention;  Desk  Officer  for 
EPA."  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Oxides  of 
nitrogen,  Ozone  reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  October  29. 1990. 
William  K.  Reilly, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  F— California 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.24  is  proposed  to  be 
amended  by  adding  the  following 
sentences  to  the  end  of  paragraphs  (e). 
(n(4)(ii),  and  (f)(5)(ii)  to  read  as  follows: 

§  52.24    Statutory  restriction  on  new 
sources. 

*        *        •        •        • 

(e)  *   *   *  Where  the  Administrator 
determines  that  a  major  stationary 
source  or  major  modification  that  is 
major  for  oxides  of  nitrogen  causes  or 
contributes  to  concentrations  of  ozone, 
such  source  is  also  major  for  ozone. 

(4)  •  •  • 

(i)  *  *  * 

(ii)  *  *  *  Where  the  Administrator 
determines  that  a  major  stationar>' 
source  that  is  major  for  oxides  of 
nitrogen  causes  or  contributes  to 


concentrations  of  ozone,  such  source 
shall  be  considered  major  for  ozone. 
(5)  •  •  • 


(i) 


W^here  the  Administrator 


determines  that  a  major  stationar>' 
source  that  is  major  for  oxides  of 
nitrogen  causes  or  contributes  to 
concentrations  of  ozone,  any  net 
emissions  increase  that  is  considered 
major  for  oxides  of  nitrogen  shall  be    , 
considered  significant  for  ozone. 
«        •        •        *         • 

3.  Section  52.220  is  proposed  to  be 

amended  by  addmg  paragraphs  (cl(180), 
(181)  and  (182)  to  read  as  follows; 

§  52.220    identification  of  plan. 

•  •  •  •  • 

(c)  *  •  • 

(180)  The  following  rules  were 
submitted  by  the  Governor's  designee 
on  March  26, 1990. 

(i)  Incorporation  by  reference. 
(A)  Ventura  County  APCD 

(1)  Rule  2 

(2)  Rule  70 

(3)  Rule  71.4 

(4)  Rule  74.7 

(181)  The  following  rules  were 
submitted  by  the  Governor's  designee 
on  October  16, 1990. 

(i)  Incorporation  by  reference 
(A)  Ventura  County  APCD 

(1)  Rule  71 

(2)  Rule  71.2 

(182)  The  following  amendments  to 
the  plan  were  submitted  by  the 
Governor's  designee  on  May  24, 1989, 

(i)  Ventura  County  APCD 
(A)  1987  Air  Quality  Management 
Plan,  adopted  July  26. 1988 

(1)  Chapter  5.  Area  and  Stationary 
Source  Control  Measures. 

(2)  Chapter  6  Transportation  Control 
Measures. 

4.  Section  52.237  is  proposed  to  be 
amended  by  adding  a  sentence  to  the 
end  of  paragraph  {a)(2)  to  read  as 
follows; 

§  52.237    Part  0  Disapproval. 

(a)  *  •  • 

(2)  *  *  •  This  moratorium  on 
construction  in  Ventura  County  also 
applies  to  major  new  stationary  sources 
or  major  modifications  to  existing 
sources  of  oxides  of  nitrogen. 
*        *        «        *        • 

5.  40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  §  52.283  to 
read  as  follows 

§  52.283    Controls  and  prohibitions  on 
gasoline  volatility  and  liability  for  viotations. 

(a)  Definitions.  For  the  purpose  of  this 
section: 
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(1)  Comer  means  any  distributor  who 
transports  or  stores  or  causes  the 
transportation  or  stores  or  storage  of 
gasoline  without  taking  title  lo  or 
otherwise  having  any  ownership  of  the 
gasoline,  and  without  altering  either  the 
quality  or  quantity  of  the  gasoline. 

(2)  Distributor  means  any  person  who 
transports  or  stores  or  causes  the 
transportation  or  storage  of  gasoline  at 
any  point  between  any  gasoline  refinery 
or  importer's  facility  and  any  retail 
outlet  or  wholesale  purchaser- 
consumer's  facility. 

(3)  Ethanol  blending  plant  means  any 
refinery  at  which  gasoline  is  produced 
solely  through  the  addition  of  ethanol  to 
gasoline,  and  at  which  the  quality  and 
quanity  of  gasoline  is  not  altered  in  any 
other  manner. 

(4)  Elhanol  blender  means  any  person 
who  owns,  leases,  controls,  or 
supervises  and  ethanol  blending  plant. 

(5)  Refiner  means  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  a  refinery. 

(6)  Retailer  means  any  person  who 
owns,  leases,  operates,  controls,  or 
supervises  a  retail  outlet. 

(7)  Reseller  means  any  jKTSon  who 
purchases  gasoline  identified  by  the 
corporate,  trade,  or  brand  name  of  a 
refiner  from  such  refiner  or  a  distributor 
and  resells  or  transfers  it  to  retailers  or 
wholesale  purchaser-consumer 
displaying  the  refiner's  brand,  and 
whose  assets  or  facilities  are  not 
substantially  owned,  leased,  or 
controlled  by  such  refiner. 

(8)  Wholesale  purchaser-consumer 
means  any  organization  that  is  an 
ultimate  consumer  of  gasoline  and 
which  purchasers  or  obtains  gasoline 
from  a  supplier  for  use  in  motor  vehicles 
and  receives  delivery  of  that  product 
into  a  storage  tank  of  at  least  550-gallon 
capacity  substantially  under  the  control 
cf  that  organization. 

(b)  Prohibited  Activities.  No  refiner, 
importer,  distributor,  reseller,  carrier, 
retailer  or  wholesale  purchaser- 
consumer  shall  sell,  offer  for  sale, 
supply,  offer  for  supply,  or  transport 
gasoline  whose  Reid  vapor  pressure 
exceeds  the  appliable  standard  within 
the  nonattainment  area  of  Ventura 
County.  As  used  in  this  section 
"applicable  standard"  means  the 
standard  listed  in  this  paragraph  for  the 
time  period  in  which  gasoline  is 
intended  to  be  dispensed  to  motor 
vehicles  or,  if  such  time  period  cannot 
be  determined,  the  standard  listed  in 
this  paragraph  that  specifies  the  lowest 
Reid  vapor  pressure  for  the  year. 
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(c)  Determination  of  Compliance. 
Compliance  with  the  standards  listed  in 
paragraph  (b)  of  this  section  shall  be 
determined  by  use  of  one  of  the 
sampling  methodologies  specified  in 
appendix  D  to  40  CFR  part  80  and  one  of 
the  testing  methodologies  specified  in 
appendix  E  to  40  CFR  part  80. 

(d)  Liability.  Liability  for  violations  of 
paragraph  (b)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  paragraphs  (e)  through  (k)  of  this 
section. 

(e)  Violations  at  Refineries  or 
Importer  Facilities.  Where  a  violation  of 
the  applicable  standard  set  forth  in 
paragraph  (b)  of  this  section  is  detected 
at  a  refinery  or  importer's  facility,  the 
refiner  or  importer  shall  be  deemed  in 
violation. 

(f)  Violations  at  Carrier  Facilities. 
Where  a  violation  of  the  applicable 
standard  set  forth  in  paragraph  ^]  of 
this  section  is  detected  at  a  carrier's 
facility,  whether  in  a  transport  vehicle, 
in  a  storage  facility,  or  elsewhere  at  the 
facility,  the  following  parties  shall  be 
deemed  in  violation: 

(1)  The  carrier,  except  as  provided  in 
paragraph  (k)(1)  of  this  section;  and 

(2)  The  refiner  (if  he  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  or  the  importer  at  whose 
facility  the  gasoline  was  imported, 
except  as  provided  in  paragraph  (k)(2)  of 
this  section:  and 

(3)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k](6)  of  this 
section. 

(g)  Violations  at  Branded  Distributor 
or  Reseller  Facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (k)(6)  of  this  section  is 
detected  at  a  distributor  facility,  a 
reseller  facility,  or  an  ethanol  blending 
plant  which  is  operating  under  the 
corporate,  trade,  or  brand  name  of  a 
gasoline  refiner  or  any  of  its  marketing 


subsidiaries,  the  following  parties  shall 
be  deemed  in  violation: 

(1)  The  distributor  or  reseller,  except 
as  provided  in  paragraph  (k](3)  of  this 
section;  and 

(2)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard;  and 

(3)  The  refiner  under  whose  corporate, 
trade,  or  brand  name  (or  that  of  any  of 
its  marketing  subsidiaries)  the 
distributor,  reseller,  or  ethanol  blender 
is  operating,  except  as  provided  in 
paragraph  (k)(4)  of  this  section;  and 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  (k)(6)  of  this  section. 

(h)  Violations  at  Unbranded 
Distributor  Facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (k)(6)  of  this  section  is 
detected  at  a  distributor  facility  or  an 
ethanol  blending  plant  not  operating 
under  a  refiner's  corporate,  trade,  or 
brand  name,  or  that  of  any  of  its 
marketing  subsidiaries,  the  following 
parties  shall  be  deemed  in  violation: 

(1)  The  distributor,  except  as  provided 
in  paragraph  (k)(3)  of  this  section; 

(2)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoUne  to  violate  the 
applicable  standard; 

(3)  The  refiner  (if  he  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  or  the  importer  at  whose 
import  facility  the  gasoline  was 
imported,  except  as  provided  in 
paragraph  (k)(2)  of  this  section;  and 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k)(6)  of  this 
section. 

(i)  Violations  at  Branded  Retail 
Outlets  or  Wholesale  Purchaser- 
Consumer  Facilities.  Where  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (k)(6)  of  this  section  is 
detected  at  a  retail  outlet  or  at  a 
wholesale  purchaser-consumer  facility 
displaying  the  corporate,  trade,  or  brand 
name  of  a  gasoline  refiner  or  any  of  its 
marketing  subsidiaries,  the  following 
parties  shall  be  deemed  in  violation; 

(1)  The  retailer  or  wholesale 
purchaser-consumer,  except  as  provided 
in  paragraph  (k)(5]  of  this  section; 

(2)  The  distributor  (if  any)  and/or 
reseller  (if  any],  except  as  provided  in 
paragraph  (k)[3)  of  this  section; 

(3)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoHne  to  violate  the 
applicable  standard; 

(4)  The  refiner  whose  corporate,  trade, 
or  brand  name  (or  that  of  any  of  its 
marketing  subsidiaries)  is  displayed  at 
the  retail  outlet  or  wholesale  purchaser- 
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consumer  facility,  except  as  provided  in 
paragraph  (k)(4)  of  this  section;  and 

(5)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k)(6]  of  this 
section. 

(j)  Violations  at  Unbrander  Retail 
Outlets  or  Wholesale  Purchaser- 
Consumer  Facilities.V^heTe  a  violation 
of  the  applicable  standard  set  forth  in 
paragraph  (k)(6)  of  this  section  is 
detected  at  a  retail  outlet  or  at  a 
wholesale  purchaser-consumer  facility 
not  displaying  the  corporate,  trade,  or 
brand  name  of  a  refinery  or  any  of  its 
marketing  subsidiaries,  the  following 
parties  shall  be  deemed  in  violation; 

(1)  The  retailer  or  wholesale 
purchaser-consumer,  except  as  provided 
in  paragraph  (lt)(5)  of  this  section; 

(2)  The  distributor  (if  any),  except  as 
provided  in  paragraph  (k)(3)  of  this 
section; 

(3)  The  carrier  (if  any),  if  the  carrier 
caused  the  gasoline  to  violate  the 
applicable  standard;  and, 

(4)  The  ethanol  blender  (if  any)  at 
whose  ethanol  blending  plant  the 
gasoline  was  produced,  except  as 
provided  in  paragraph  (k)(6)  of  this 
section. 

(k)  Defenses.  (1)  In  any  case  in  which 
a  carrier  would  be  in  violation  under 
paragraph  (f)(1)  of  this  section,  the 
carrier  shall  not  be  deemed  in  violation 
if  he  can  demonstrate: 

(1)  Evidence  of  an  oversight  program 
conducted  by  the  carrier,  such  as 
periodic  sampling  and  testing  of 
incoming  gasoline,  for  monitoring  the 
volatility  of  product  stored  or 
transported  by  that  carrien  and 

(ii)  That  the  violation  was  not  caused 
by  the  carrier  or  his  employee  or  agent. 

(2)  In  any  case  in  which  a  refiner  or 
importer  would  be  in  violation  under 
paragraphs  (f)(2)  or  (h)(3)  of  this  section, 
the  refiner  or  importer  shall  not  be 
deemed  in  violation  if  he  can 
demonstrate: 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Test  results,  performed  in 
accordance  with  the  sampling  and 
testing  methodologies  set  forth  in 
appendices  D  and  E  to  40  CFR  part  80, 
which  evidence  that  gasoline 
determined  to  be  in  violation  was  in 
compliance  with  the  applicable  standard 
when  it  was  delivered  to  the  next  party 
in  the  distribution  system. 

(3)  In  any  case  in  which  a  distributor 
or  reseller  would  be  in  violation  under 
paragraphs  (g)(1).  (h)(1),  (i)(2).  or  (j)(2), 
of  this  section,  the  distributor  or  reseller 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate: 


(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent  and 

(ii)  Bills  of  lading,  invoices,  dehvery 
tickets,  loading  tickets  or  other 
documents  from  the  refiner  at  whose 
refinery  the  gasoline  was  produced,  the 
importer  at  whose  facility  the  gasoline 
was  imported,  or  a  carrier,  reseller  or 
distributor  from  whom  the  gasoline  was 
received,  which  represented  to  the 
distributor  or  reseller  that  the  gasoline 
was  in  compliance  with  the  applicable 
standard  when  delivered  to  the 
distributor  or  reseller  and 

(iii)  Evidence  of  an  oversight  program 
conducted  by  the  distributor  or  reseller. 
such  as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  distributor  or  reseller 
sells,  supplies,  offers  for  sale  or  supply, 
or  transports. 

(4)  In  any  case  in  which  a  refiner 
would  be  in  violation  under  paragraph 
[g)[3]  or  (i)(4)  of  this  section,  the  refiner 
shall  not  be  deemed  in  violation  if  he 
can  demonstrate  all  of  the  following: 

(i)  Test  results,  performed  in 
accordance  with  the  sampling  and 
testing  methodologies  set  forth  in 
appendices  D  and  E  to  40  CFR  part  80  at 
the  refinery  at  which  the  gasoline  was 
produced,  which  evidence  that  the 
gasoline  determined  to  be  in  violation 
was  in  compliance  with  the  applicable 
standard  when  transported  from  the 
refinery;  and 

(ii)  TTiat  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(iii)  That  the  violation: 

(A)  Was  cansed  by  an  act  in  violation 
of  Jaw  (other  than  the  Act  or  this  part), 
or  an  act  of  sabotage  or  vandalism, 
whether  or  not  such  acts  are  violations 
of  law  in  the  jurisdiction  where  the 
violation  of  the  requirements  of  this  part 
occurred,  or 

(B)  Was  caused  by  the  action  of  a 
reseller  an  ethanol  blender,  or  a  retailer 
supplied  by  such  reseller  or  ethanol 
blender,  in  violation  of  a  contractual 
undertaking  imposed  by  the  refiner  on 
such  reseller  or  ethanol  blender 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  and  testing) 
to  insure  compliance  with  such 
contractual  obligation,  or 

(C)  Was  caused  by  the  action  of  a 
retailer  who  is  supplied  directly  by  the 
refiner  (and  not  by  a  reseller),  in 
violation  of  a  contractual  undertaking 
imposed  by  the  refiner  on  such  retailer 
designed  to  prevent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  and  testing) 
to  insure  compliance  with  such 
contractual  obligation,  or 

(D)  Was  caused  by  the  action  of  a 
distributor  or  an  ethanol  blender  subject 


to  a  contract  with  the  refiner  for 
transportation  ol  gasoline  from  a 
terminal  to  a  distributor,  ethand 
blender,  retailer  or  wholesale  purchaser- 
consnmer.  in  violation  of  a  contractual 
undertaking  imposed  by  the  refiner  on 
such  distributor  or  ethanol  blender 
designed  to  pre%'ent  such  action,  and 
despite  reasonable  efforts  by  the  refiner 
(such  as  periodic  sampling  and  testing) 
to  insure  compliance  with  such 
contractual  obligation,  or 

(E)  Was  cansed  by  a  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  but  engaged  by  him  for 
transportation  of  gasoline  from  a 
terminal  to  a  distributor,  ethanol 
blender,  retailer  or  wholesale  purchaser- 
consumer,  despite  reasonable  efforts  by 
the  refiner  (such  as  specification  or 
inspection  of  equipment]  to  prevent  such 
action,  or 

(F)  Occurred  at  a  wholesale 
purchaser-consumer  facility:  Provided 
however.  That  if  such  wholesale 
purchaser-consumer  was  supplied  by  a 
reseller  or  ethanol  blender,  the  refiner 
must  demonstrate  that  the  violation 
could  not  have  been  prevented  by  such 
reseller's  compliance  with  a  contractnal 
undertaking  imposed  by  the  refiner  on 
such  reseller  as  provided  in  paragraph 
(k)(4)(iii)(B)  of  this  section. 

(iv)  In  paragraphs  (k}(4|(in)  (A) 
through  (E)  of  this  section,  the  term 
"was  caused"  means  that  the  refiner 
must  demonstrate  by  reasonably 
specific  showings,  by  direct  or 
circumstantial  evidence,  that  the 
violation  was  caused  or  must  have  been 
caused  by  another. 

(5)  In  any  case  in  which  a  retailer  or 
wholesale  purchaser-consumer  would 
be  in  violation  under  paragraph  (i)(l)  or 
(j)(l)  of  this  sectioa  the  retailer  or 
wholesale  ptirtAaser-consumer  shall  not 
be  deemed  in  violation  if  he  can 
demonstrate  that  the  violation  was  not 
caused  by  him  or  his  employee  or  agent. 

(6)  In  any  case  in  which  an  ethanol 
blender  wtjuld  be  in  violation  under 
paragraph  (f)(3),  (g)(4).  (h)(4).  {i)(5)  or 
(j)(4)  of  this  section,  the  ethanol  blender 
shall  not  be  deemd  in  violation  if  he  can 
demonstrate; 

(i)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Bills  of  lading,  invoices,  delivery 
tickets,  loading  tickets  or  other 
documents  from  the  refiner  at  whose 
refinery  the  gasoline  was  produced,  the 
importer  at  whose  facility  the  gasoline 
was  imported,  or  the  carrier,  reseller,  or 
distributor  from  whom  the  gasoline  was 
received,  which  represented  to  the 
ethanol  blender  that  the  volatility  of  the 
gasoline  when  delivered  to  the  ethanol 
blender  was  such  that  the  addition  of 
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ethanol  to  the  gasoline  would  not  result 
in  an  exceedence  of  the  applicable 
standard;  and 

(iii)  Evidence  of  an  oversight  program 
conducted  by  the  ethanol  blender,  such 
as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  ethanol  blender  sells, 
supplies,  offers  for  sale  or  supply,  or 
transports;  and 

(iv)  That  the  gasoline  determined  to 
be  in  violation  contained  no  more  than 
100  percent  ethanol  (by  volume)  when  it 
was  delivered  to  the  next  party  in  the 
distribution  system. 

(7)  In  paragraphs  (k)(l)(iii],  (k)(2)(i), 
(k)(3)(i),  (k)(4)(ii),  (k)(5),  and  (k)(6Ki)  of 
this  section  the  respective  party  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  that  it  or  its  employee  or  agent 
did  not  cause  the  violation. 

6.  40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  $  52.284  to 
read  as  follows: 

S  52.284    Rcfonnutattd  Gasoline  Program. 

(a)  Regulatory  standard.  No  person 
shall  first  introduce  into  commerce 
within  the  nonattainment  area  of 
Ventura  County  (Ventura  or  "control 
area")  during  the  period  April  1, 1995  to 
October  31, 1995  and  each  period  of 
April  1  to  October  31  thereafter 
("control  period")  gasolien  that  has  not 
been  certified  by  the  Administrator  as 
being  in  compliance  with  the  following 
requirements: 

(1)  Produces  no  more  than  15  percent 
less  ozone-forming  VOC  emissions, 
adjusted  for  reactivity,  than  would  be 
produced  from  conventional  gasoline- 
fueled  motor  vehicles  operating  on 
gasoline  representative  of  gasoline 
commercially  available  in  Ventura 
County  during  the  same  period  in  1990. 

(2)  Produces  no  more  NO,  emissions 
from  gasoline-fueled  motor  vehicles  than 
gasoline  that  was  widely  available 
within  the  control  area  during  April  1, 
1990  through  October  1990. 

(b)  Certification  and  Compliance 
Procedures.  [Reserved] 

7.  40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  §  52.285  to 
read  as  follows: 

S  S2.285    Architectural  Coating*. 

(a)  Appfirnhility.  This  rule  is 
applicable  to  any  person  who  supplies, 
sells,  offers  for  sale,  applies,  or  solicits 
the  application  of  any  architectural 
coating,  or  who  manufactures  any 
architectural  coating  for  use  within  the 
District. 

(b)  Definitions.  (1)  Appurtenances: 
Accessories  to  an  architectural 
structure,  including,  but  not  limited  to: 
hand  railings,  cabinets,  bathroom  and 


kitchen  fixtures,  fences,  rain-gutters  and 
down  spouts,  window  screens,  lamp- 
posts, heating  and  air  conditioning 
equipment,  other  mechanical  equipment, 
large  fixed  stationary  tools  and  concrete 
forms. 

(2)  Architectural  Coatings:  Coatings 
applied  to  stationary  structures  and 
their  appurtenances,  to  mobile  homes,  to 
pavements,  or  to  curbs. 

(3)  Below-Ground  Wood 
Preservatives:  Coatings  formulated  to 
protect  below-ground  wood  from  decay 
or  insect  attack  and  are  registered  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act. 

(4)  Bituminous  Coating:  Black  or 
brownish  coating  materials  which  are 
soluble  in  carbon  disulfide,  which 
consist  mainly  of  hydrocarbons,  and 
which  are  obtained  from  natural 
deposits  or  as  residues  from  the 
distillation  of  crude  oils  or  of  low  grades 
of  coal. 

(5)  Bond  Breakers:  Coatings  applied 
between  layers  of  concrete  to  prevent 
the  freshly  poured  top  layer  of  concrete 
from  bonding  to  the  layer  over  which  it 
is  poured. 

(6)  Clear  Wood  Finishes:  Clear  and 
semitransparent  coatings,  including 
lacquers  and  varnishes,  applied  to  wood 
substrates  to  provide  a  transparent  or 
translucent  solid  film. 

(7)  Concrete  Curing  Compounds: 
Coatings  applied  to  freshly  poured 
concrete  to  retard  the  evaporation  of 
water. 

(8)  Dry  Fog  Coatings  (Mill  White 
Coatings):  Coatings  formulated  only  for 
spray  application  such  that  overspray 
droplets  dry  before  subsequent  contact 
with  other  surfaces. 

(9)  Exempt  Solvents:  Compounds 
identified  are  exempt  under  the 
definitions  of  Volatile  Organic 
Compounds.  Subsection  B.38. 

(10)  Fire-Retardant  Coatings:  Coatings 
which  have  a  flame  spread  index  of  less 
than  25  when  tested  in  accordance  with 
ASTM  Designation  E-84-87,  "Standard 
Test  Method  for  Surface  Burning 
Characteristics  of  Building  Material", 
after  application  to  Douglas  fir  wood 
according  to  the  manufacturer's 
recommendations. 

(11)  Form-Release  Compounds: 
Coatings  applied  to  a  concrete  form  to 
prevent  the  frpshly  poured  concrete  from 
bonding  to  the  form.  The  form  may 
consist  of  wood,  metal,  or  some  material 
other  than  concrete. 

(12)  Graphic  Arts  Coatings  [Sign 
Paints):  Hand-applied  coatings 
formulated  for  artists  using  brush  or 
roller  techniques  on  indoor  or  outdoor 
signs  (excluding  structural  components) 
and  murals,  including  lettering  enamels, 


poster  colors,  copy  blockers,  and 
bulletin  enamels. 

(13)  High-Temperature  Industrial 
Maintenance  Coatings:  Industrial 
maintenance  coatings  formulated  for 
and  applied  to  substrates  exposed 
continuously  or  intermittently  to 
temperatures  above  400  degrees 
Fahrenheit. 

(14)  Industrial  Maintenance  Anti- 
Graffiti  Coatings:  Two-component  clear 
industrial  maintenance  coatings 
formulated  for  and  applied  to  exterior 
walls  and  murals  to  resist  repeated 
scrubbing  and  exposure  to  harsh 
solvents. 

(15)  Industrial  Maintenance  Coatings: 
High  performance  coatings  formulated 
for  and  applied  to  substrates  in 
industrial,  commercial,  or  institutional 
situations  that  are  exposed  to  one  or 
more  of  the  following  extreme 
environmental  conditions: 

(i)  Immersion  in  water,  wastewater,  or 
chemical  solutions  (aqueous  and  non- 
aqueous), or  chronic  exposure  of  interior 
surfaces  to  moisture  condensation; 

(ii)  Acute  or  chronic  exposure  to 
corrosive,  caustic  or  acidic  agents,  or  to 
chemicals,  chemical  fumes,  chemical 
mixtures  and  solutions; 

(iii)  Repeated  exposure  to 
temperatures  in  excess  of  250  degrees 
Fahrenheit; 

(iv)  Repeated  heavy  abrasion, 
including  mechanical  wear  and  repeated 
scrubbing  with  industrial  solvents, 
cleansers,  or  scouring  agents;  or 

(v)  Exterior  exposure  of  metal 
structures. 

Industrial  Maintenance  Coatings  are  not 
for  residential  use  or  for  use  in 
administrative  areas  of  industrial, 
commercial,  or  institutional  facilities 
such  as  office  space  and  meeting  rooms. 

(16)  Laquers:  Clear  wood  finishes 
formulated  with  nitrocellulose  synthetic 
resins  to  dry  by  evaporation  without 
chemical  reaction,  including  clear 
lacquer  sanding  sealers. 

(17)  Magnesite  Cement  Coatings: 
Coatings  formulated  for  and  applied  to 
magnesite  cement  decking  to  protect  the 
magnesite  cement  substrate  from 
erosion  by  water. 

(18)  Mastic  Texture  Coatings: 
Coatings  formulated  to  cover  holes  and 
minor  cracks  and  to  conceal  surface 
irregularities,  and  applied  in  a  thickness 
of  at  least  10  mils  (dry,  single  coat). 

(19)  Metallic  Pigmented  Coatings: 
Coatings  containing  at  least  0.4  pounds 
of  metallic  pigment  per  gallon  of  coating 
as  applied.  Determination  of  the  metallic 
content  will  be  done  by  the  method 
described  in  the  South  Coast  Air  Quality 
Management  District  Laboratory 


Federal  Register  /  Vol.  56,  No.  12  /  Thursday,  January  17,  1991  /  Proposed  Rules 


1773 


Metliods,  Section  30,  Spectrographic 
Method. 

(20)  Multi-Colored  Coatings:  Coatings 
which  exhibit  more  than  one  color  when 
applied  and  which  are  packaged  in  a 
single  container  and  applied  irra  single 
coat 

(21)  Opaque  Stains:  All  stains  that  are 
not  classified  as  semitransparent  stains. 

(22)  Opaque  Wood  Preser\'atives:  t\.\\ 
wood  preservatives  not  classified  as 
clear  or  semitransparent  wood 
preservatives  or  as  below-ground  wood 
preservatives. 

(23)  Pre-Treatment  Wash  Primers: 
Coatings  which  contain  a  minimum  of 
y2%  acid  by  weight,  applied  directly  to 
bare  metal  surfaces  to  provide 
necessary  surface  etching. 
Determination  of  the  acidity  will  be 
done  ASTM  method  D-1613-81 
(Modified). 

(24)  Primers:  Coatings  formulated  and 
applied  to  substrates  to  provide  a  firm 
bond  between  the  substrate  and 
subsequent  coats. 

(25)  Residential  Use:  Use  in  areas 
where  people  reside  or  lodge  including, 
but  not  limited  to  single  and  multiple 
family  dwellings,  condominiums,  mobile 
homes,  apartment  complexes,  motels. 
and  hotels. 

(26)  Roof  Coatings:  Coatings 
formulated  for  application  to  exterior 
roofs  and  for  the  primary  purpose  of 
preventing  penetration  of  the  substrate 
by  water,  or  reflecting  heat  and  ultra- 
violet radiation.  Metallic  pigmented  roof 
coatings  which  qualify  as  metallic 
pigmented  coatings  shall  not  be 
considered  to  be  in  this  category,  but 
shall  be  considered  to  be  in  the  metallic 
pigmented  coating  category. 

(27)  Sanding  Sealers:  Clear  wood 
coatings  formulated  for  and  applied  to 
bare  wood  for  sanding  and  to  seal  the 
wood  for  subsequent  application  of 
varnish.  To  be  considered  a  sanding 
sealer,  a  coating  must  be  clearly  labeled 
as  such. 

(28)  Sealers:  Coatings  formulated  for 
and  applied  to  a  substrate  to  prevent 
subsequent  coatings  from  being 
absorbed  by  the  substrate,  or  to  prevent 
harm  to  the  subsequent  coatings  by 
materials  in  the  substrate. 


(29)  Semitranaparent  Stains:  Coatings 
formulated  to  change  the  color  of  a 
surface  but  not  to  conceal  the  surface. 

(30)  Semitransparent  Wood 
Preservatives:  Wood  preservative  stains 
fonmilated  and  used  to  protect  exposed 
wood  from  decay  or  insect  attack  by  the 
addition  of  a  wood  preservative 
chemical  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Ad,  and  which  change  the  color  of  a 
surface  but  do  not  conceal  the  surface, 
including  clear  wood  preservatives. 

(31)  Shellacs:  Clear  or  pigmented 
coatings  formulated  solely  with  the 
resinous  secretions  of  the  lac  beetle 
(laccifer  lacca).  thinned  with  alcohol, 
and  formulated  to  dry  by  evaporation 
without  a  chemical  reaction. 

(32)  Solicit:  To  require  for  the  use  or 
to  specify,  by  written  or  oral  contract. 

(33)  Swimming  Pool  Coatings: 
Coatings  formulated  and  used  to  coat 
the  interior  of  swimming  pools  and  to 
resist  swimming  pool  chemicals. 

(34)  Swimming  Pool  Repair  Coalings: 
Chlorinated  rubber-based  coatings  used 
for  the  repair  and  maintenance  of 
swimming  pools  over  existing 
chlorinated  rubber-based  coatings. 

(35)  Traffic  Coatings:  Coatings 
formulated  for  and  applied  to  public 
streets,  highways,  and  other  surfaces 

,  including,  but  not  limited  to  curbs, 
berms.  driveways,  and  parking  lots. 

(36)  Undercoaters:  Coatings 
formulated  and  applied  to  substrates  to 
provide  a  smooth  surface  for  subsequent 
coats. 

(37)  Varnishes:  Clear  wood  finishes 
formulated  with  various  resins  to  dry  by 
chemical  reaction  on  exposure  to  air. 

(38)  Volatile  Organic  Compounds 
(VOC):  Any  organic  compound  which 
participates  in  atmospheric 
photochemical  reactions.  This  includes 
any  organic  compound  other  than  the 
following  compounds: 

methane, 

ethane. 

methyl  chloroform  {l.l.l-trichloroethanc), 

CFC-n3  (trichlorotrinuoroethane). 

methylene  chionde. 

(chlorodiflurorotnethane). 
FC-23  (tnfluoromethane). 
CFC-114  (dichlorotetrafluoroethane), 


CFC-115  (chloropentafluoroethane). 
HCFC-123  (dichlorotrifluoroethane), 
HFC  134a  (letrafluoroethanel 
HCFOl41b  (dichlorofluoroelhane).  and 
HCFC-142b  (chlorodiflroroethane). 

These  compounds  have  been 
determined  to  have  negligible 
photochemical  reactivity.  For  purposes 
of  determining  compliance  with 
emission  limits.  VOC  will  be  measured 
by  EPA  approved  test  methods.  Where 
such  a  method  also  measures  the  above 
phoiochemically  ruDoreactive 
compounds,  the  owner  or  operator  may 
exclude  these  compounds  when 
determining  compliance  with  emission 
standards. 

(39)  Waterproofing  Sealers:  Colorless 
coatings  which  are  formulated  and 
applied  for  the  sole  purpose  of 
protecting  porous  substrates  by 
preventing  the  penetration  of  water  and 
which  do  not  alter  surface  appearance 
or  texture. 

(c)  Standards.  (1)  The  effective  date 
for  these  standards  is  March  1. 1987 
except  as  specifically  given  in  the 
paragraphs  of  this  section. 

(2)  Except  as  provided  in  paragraphs 
(cl(3].  (c)(4).  and  [c](5)  of  this  section,  no 
person  shall,  within  the  District,  supply, 
offer  for  sale.  sell,  apply,  or  solicit  the 
application  of  any  architecural  coating 
which,  at  the  time  of  sale  or 
manufacture,  contains  more  than  2S0 
grams  of  volatile  organic  compounds  per 
liter  of  coating  (less  water  and  exempt 
solvents,  and  excluding  any  colorant 
added  to  tint  bases),  or  manufacture, 
blend  or  repackage  such  coating  for  use 
within  the  District. 

(3)  Except  as  provided  in  paragraphs 
{c)(3],  (c)(4).  and  (c)[5]  of  this  section,  no 
person  shall,  within  the  District,  supply, 
offer  for  sale,  sell,  apply,  or  solicit  the 
application  of  any  architectural  coating 
listed  in  the  Table  of  Standards  which 
contains  volatile  organic  compounds 
(less  water  and  exempt  solvents,  and 
excluding  any  colorant  added  to  tint 
bases)  in  excess  of  the  corresponding 
limit  specified  in  the  Table,  after  the 
corresponding  date  specified,  or 
manufacture,  blend  or  repackage  such  a 
coating  for  use  within  the  District 


Table  of  Standards 

[Grams  of  VOC  per  Irter] 


Elective  Dates 

Coatings 

9/1/84 

9/1/89 

Artnp«on 
oate 

9/1/92 

9/1/94 

Below-Ground  Wood  Preservatives „.._ „ 

Borx]  Breakers          «...           _     _        _ 

600 
750 

MO 

550 

350 
■350 

aeo 



Clear  Wood  Rfwhes: _ _ _ _ _ 



680 

1  non*"*'         ,,i  1 

Sanding  Stttn 
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Table  of  Standards— Continued 

[Grams  of  VOC  p«r  Irtor) 


Coatings 


Varnish 

Concrete  Curing  Compounds., 

Dry  Fog  Coatings 

Enamet  Undercoaters 

Fire-Retardant  Coatings: 

Clear 

Pigmented . 


FomvFtetease  Compounds 

Grapfnc  Arts  (Stgn)  Coatings 

industnal  Maintenance  Pnmers  and  Topcoats.. 
Industnal  Maintenance: 

Coatings 

Arti-GraHiti 


Effective  Dates 


9/1/84 


SCO 


450 


9/1/89 


High  Temperature ™ 

Magnesrte  Cement  Coatings 

Mastic  Texture  Coatings 

Metalbc  Pigmented  Coatings 

Multi-Coior  Coatings  — 

Opaque  Stains  

Opaque  Wood  Preservatives 

Pre-Treatment  Wash  Pnmers 

Pnmers,  Sealers,  Undercoaters . 

Quick  Dry  Enamels — 

Roof  Coatings 

Semitransparent  Stains  . 


Semitransparent  and  Clear  Wood  Preservatives 

Shellac: 

Clear „ 

Pigmented — 

Speaatty  Flats 

Specially  Pnmers.  Sealers,  and  Undercoaters , 

Swimming  Pool  Coatings 

Swimming  Pool  Repair  and  Maintenance  Coatings . 
Traffic  Paints: 

Public  Streets/Highways 

Otfier  Surfaces ~ 

Black  Traffic  Coatings 

Waterproof  Mastic  Coatings 

Waterproofing  Sealers 


400 
400 


400 


415 
250 


'  Diffenng  effective  dates  t)y  9/1/90 

*  Delete  category 

»  Drftenng  effective  dates  by  9/ 1  /97 


(4]  If  anywhere  on  the  container  of 
any  coating  listed  in  the  Table  of 
Standards,  on  any  sticker  or  label 
affixed  thereto,  or  in  any  sales  or 
advertising  literature,  a  representation  is 
made  that  the  coating  may  be  used  as, 
or  is  suitable  for  use  as  a  coating  for 
which  a  lower  VOC  standard  is 
specified  in  the  Table  or  in  Subsection 
C.2  above,  then  the  lowest  VOC 
standard  and/or  earlier  effective  date 
shall  apply.  This  requirement  does  not 
apply  to  the  representation  of  the 
following  coatings  in  the  manner 
specified: 

(i)  High-temperaturt  industrial 
maintenance  coatings,  which  may  be 
represented  as  metallic  pigmented 
coatings  for  use  consistent  with  the 
definition  of  high  temperature  industrial 
maintenance  coatings; 

(ii)  Lacquer  sanding  sealers,  which 
may  be  recommended  for  use  a  sanding 
sealers  in  conjunctioin  with  clear 
lacquer  topcoats; 


(iii]  Metallic  pigmented  coatings, 
which  may  be  recommended  for  use  as 
primers,  sealers,  undercoaters.  roof 
coatings,  or  industrial  maintenance 
coatings;  and 

(iv)  Shellacs. 

(5)  The  VOC  limits  set  in  this  rule 
apply  to  coatings  after  any  thinning  with 
solvents  (excluding  water  and  exempt 
solvents)  as  recommended  by  the 
manufacturer.  Thinning 
recommendations  will  not  exceed  the 
coating  VOC  limits  set  in  this  rule. 

(6)  Sale  or  application  of  a  coating 
manufactured  prior  to  the  effective  date 
of  the  corresponding  standard  in  the 
Table  of  Standards,  and  not  complying 
with  that  standard,  shall  not  constitute  a 
violation  of  Subsection  c.3.  until  three 
years  after  the  effective  date  of  the 
standard. 

(7)  All  VOC-containing  materials  shall 
be  stored  in  closed  containers  when  not 
in  use.  In  use  includes,  but  is  not  limited 


350 
350 

■■350 


Adoption 
date 


9/1/92 


9/1/94 


420 


350 
350 


350 
400 
300 
350 
350 


400 
350 


250 
250 
250 
300 
400 


350 

350 

400 

(») 

650 
350 
250 
SCO 

(M 

420 
600 
650 
600 
300 
500 
580 
350 
350 
780 
350 
(') 
300 
350 
350 

730 
550 

(') 

(') 

650 

650 

250 
250 
250 
(•) 
400 


340 
340 
550 
450 


420 


420 


780 


420 


340 
>340 


> 


to  being  accessed,  filled  emptied, 
maintained  or  repaired. 

(d)  Administrative  Requirements.  (1) 
Each  container  of  any  coating  subject  to 
this  rule  shall  display  the  date  on  which 
the  contents  were  manufactured  or  a 
code  indicating  the  date  of 
manufacture.  Each  manufacturer  of  such 
coatings  shall  file  with  the  EPA  an 
explanation  of  each  code. 

(2)  Each  container  of  any  coating 
subject  to  this  rule  shall  display  a 
statement  of  the  manufacturer's 
recommendation  regarding  thinning  of 
the  coating.  This  recommendation  shall 
not  apply  to  thinning  of  the  coating  with 
water.  Any  recommended  thinning  shall 
not  exceed  the  extablished  VOC 
standard  for  a  coating.  The 
recommendation  shall  specify  that  the 
coating  is  to  be  employed  without 
thinning  or  diluting  under  normal 
environmental  and  application 
conditions  unless  any  thinning 


recommended  on  the  label  for  normal 
environmental  and  application 
conditions  will  not  cause  the  coating  to 
exceed  its  applicable  VOC  emission 
standard. 

(3)  Each  container  of  any  coating 
subject  to  this  rule  and  manufactured 
after  (one  year  from  the  dale  of 
adoption)  shall  display  the  maximum 
VOC  content  of  the  coating,  as  applied, 
and  after  any  thinning  as  recommended 
by  the  manufacturer.  VOC  content  shall 
be  displayed  as  grams  of  VOC  per  liter 
of  coating  (less  water  and  exempt 
solvents,  and  excluding  any  colorant 
added  to  tint  bases).  VOC  content 
displayed  may  be  calculated  using 
product  formulation  data,  or  may  be 
determined  using  the  test  method  in 
paragraph  (f)(1)  of  this  section. 

(4)  Beginning  (one  year  from  the  date 
of  adoption),  the  labels  of  all  industrial 
maintenance  coatings  shall  include  the 
statement  "Not  for  Residental  Use",  or 
"Not  for  Residential  Use  in  California" 
prominently  displayed. 

(e)  Exemptions.  The  requirements  of 
this  rule  do  not  apply  to: 

(1)  Architectural  coatings 
manufactured  for  use  outside  of  the 
District  or  for  shipment  to  other 
manufacturers  for  repackaging. 

(2)  Architectural  coatings  supplied  in 
and  applied  from  containers  having 
capacities  of  one  liter  or  less,  which 
were  offered  in  containers  of  such 
capacities  prior  to  (the  date  of  adoption 
of  this  rule). 

(3)  Architectural  coatings  sold  in  non- 
refiiiable  aerosol  containers  having 
capacities  of  one  liter  or  less. 

(4)  Emulsion-type  bituminous 
pavement  sealers. 

(5)  The  labeling  requirements  of  this 
rule  are  exempt  for  those  coatings  which 
contain  pesticide  preservatives 
regulated  by  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA) 
which  has  priority  over  labeling 
requirements.  These  coatings  include, 
but  are  not  limited  to,  below-ground 
wood  preservatives,  opaque  wood 
preservatives,  and  semi-transparent 
wood  preservatives. 

(f)  Test  Methods— [1]  Volatile 
Organic  Compounds.  Measurement  of 
volatile  organic  compounds  in 
architectural  coatings  shall  be 
conducted  and  reported  in  accordance 
with  EPA  Test  Method  24  (40  CFR  part 
60,  appendix  A)  with  the  following 
modifications  to  ASTM  D  2369-81  for 
multi-component  coatings; 

(1)  All  components  of  the  coating  are 
to  be  weighed  in  the  proper  proportion 
into  the  analysis  container  and  mixed 
together  just  prior  to  analysis  and  (B) 
the  mixture  is  allowed  to  stand  for  at 
least  one  hour  but  no  more  than  24  hours 


prior  to  being  oven  dried  at  110  degrees 
centigrade  for  one  hour. 

(2)  Exempt  Non-photochemically 
Reactive  Compounds.  For  the 
measurement  of  the  exempt  chemicals  in 
coatings,  ASTM  D4457-85.  Standard 
Test  Method  for  Determination  of 
Dichloromethane  and  1,1,1- 
Trichloroethane  in  Paints  and  Coatings 
by  Direct  Injection  into  a  Gas 
Chroma tograph.  should  be  used. 

(3)  Test  methods  for  the  determination 
of  metals  in  metallic  pigmented  coatings 
for  acids  in  pre-treatment  wash  primers 
are  identified  in  paragraphs  (b)  (19)  and 
(23)  of  this  section,  respectively.  The  test 
method  for  determining  if  a  coating  is  a 
fire-retardanl  coating  is  identified  in 
paragraph  {b)(10)  of  this  section. 

8.  40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  §  52.286  to 
read  as  follows; 

§52.286    Control  of  Votatite  Organk: 
Compound  Emissions  from  Motor  Vehicle 
and  Mobile  Equipment  Non-Assembly  Line 
Coating  Operations. 

(a)  Applicability.  This  rule  is 
applicable  to  any  person  who  sells, 
offers  for  sale,  applies  or  specifies  the 
use  of  coatings  for  refinishing  of 
vehicles,  mobile  equipment  and  their 
exterior  parts  or  components. 

(b)  Requirements.  (1)  Effective  on  the 
dates  specified,  any  person  who  applies 
coatings  to  Group  1  or  II  vehicles,  mobile 
equipment,  their  parts  and  components, 
shall  comply  with  the  following: 

(i)  No  person  shall  refinish  where 
color  match  is  required  any  Group  I 
vehicles,  their  exterior  parts  and 
components,  or  Group  II  vehicles  and 
mobile  equipment  using  any  coating 
with  a  VOC  content  in  excess  of  the 
following  limits,  expressed  as  grams  of 
VOC  per  liter  (or  pounds  per  gallon)  of 
coating  applied,  excluding  water  and 
exempt  compounds; 


Pretreatment 

Wash  Pnnoer 

Precoat  

Primer /Pnmer 

Surfacer 
Pnmer  Sealer. . 

Topcoat 

Meuilic/ 

Indescent 

Topcoat 


VOC 


1/1/91 


VOC 
1/1/93 


VOC 

1/1/95 


780  g/l 
780  g/l 

720  g/l 
720  g/l 
720  g/l 


720  g/l 


780  g/l 
780  g/l 

340  g/l 
420  g/l 
600  g/l 


420 
420 

250 
340 
460 


g/l 

9/1 

g/I 

9''l 


600  g/l  I      540  g/ 


(ii)  No  person  shall  refinish  where 
color  match  is  not  required  any  Group  I 
or  Group  II  vehicles  and  mobile 
equipment,  or  their  exterior  parts  using 
any  coating  with  a  VOC  content  in 
excess  of  the  following  limits,  expressed 
as  grams  of  VOC  per  liter  (or  pounds  per 


gallon)  of  coating  applied,  excluding 
water  and  exempt  solvents; 


VOC 
1/1/90 

VOC 
1/1/92 

VOC 
1/1/96 

Pretreatment 
Wash  Primer... 

Precoat      

Pnmer      

Topcoat 

Camouflage 

780  g/l 
780  g/l 
340  g/l 
420  g/l 
420  g/l 

780  g/l 
780  g/l 
340  g/l 
420  g/l 
420  g/l 

420  g/l 
420  g/l 
250  g/l 
340  g/l 
420  g/l 

(2)  In  lieu  of  complying  with  the 
coating  limits  in  Section  B.I.,  an 
operator  may  install  air  pollution  control 
equipment  that  will  control  emissions  to 
at  least  an  equivalent  level  with  a 
combined  capture  and  destruction 
efficiency  of  at  least  90%. 

(3)  Transfer  Efficiency.  Effective 
January  1, 1992  for  all  coatings,  a  person 
shall  not  apply  any  coating  to  any  Group 
I  or  II  vehicles  or  mobile  equipment  or 
their  parts  and  components  unless  one 
of  the  following  methods  is  used; 

(i)  Brush  coating: 

(ii)  Dip  coating: 

(iii)  Roll  coating; 

(iv)  Electrostatic  application 
equipment,  operated  in  accordance  with 
the  manufacturer's  recommendations; 

(v)  High  volume  Low  Pressure  (HVLP) 
spray  equipment,  operated  in 
accordance  with  the  manufacturer's 
recommendations; 

(vi)  Other  coating  applications  which 
have  been  demonstrated  to  the 
satisfaction  of  the  Administrator  to  be 
achieving  at  least  65%  transfer  efficiency 
during  norma!  operating  conditions  and 
which  has  received  written  approval  by 
the  Administrator  for  use. 

(4)  Prohibition  of  Specification.  No 
person  shall  solicit  or  require  for  use  or 
specify  the  application  of  a  coating  on  a 
Group  1  or  II  vehicle,  mobile  equipment, 
or  part  or  component  thereof  if  such  use 
or  application  results  in  a  violation  of 
the  provisions  of  this  Rule.  The 
prohibition  of  this  Section  shall  apply  to 
all  written  or  oral  contracts  under  the 
terms  of  which  any  coating  which  is 
subject  to  the  provisions  of  this  rule  is  to 
be  applied  to  any  motor  vehicle,  mobile 
equipment,  or  part  or  component  at  any 
physical  location  within  the  District. 

(5)  Prohibition  of  Sale  A  person  shall 
not  offer  for  sale  or  sell  within  the 
District  any  coating  if  such  product  is 
prohibited  by  any  of  the  provisions  of 
this  Rule.  The  prohibition  of  this  section 
shall  apply  to  the  sale  of  any  coating 
which  will  be  applied  at  any  physical 
location  within  the  District. 

(6)  Compliance  Statement 
Requirement.  The  manufacturer  of 
coatings  subject  to  this  rule  shall  include 
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a  designation  of  VCX:  as  supplied, 
including  coating  components, 
expressed  in  grams  per  liter  or  pounds 
per  gallon,  excluding  water  and  exempt 
solvents,  on  data  sheets.  This 
designation  shall  include  a  statement  of 
manufacturer's  recommendation 
regarding  thirming.  reducing,  or  mixing 
with  any  other  VOC  containing 
materials  and  the  VOC  of  the  coaling  as 
applied. 

(7)  Surface  Preparation  and  Cleanup 
Solvent.  The  requirements  of  th;s 
section  shall  apply  to  any  person  using 
solvent  for  surface  preparation  and 
cleanup. 

(i)  A  person  shall  not  use  an  organic 
compound  for  surface  preparation  with 
a  VOC  content  in  excess  of  200  grams 
per  liter  (1.67  pounds  per  gallon), 
(ii)  A  person  shall  use  closed, 
nonabsorbenl  containers  for  the  storage 
or  disposal  of  cloth  or  paper  used  for 
solvent  surface  preparation  and 
cleanup 

(ill)  A  person  shall  store  fresh  or  sp^nf 
solvent  in  closed  containers. 

(iv)  A  person  shall  not  use  organic 
compounds  for  the  cleanup  of  spray 
equipment  including  paint  lines  unless 
an  enclosed  system  is  used  for  cleanup. 
Equipment  used  shall  minimize  the 
evaporation  of  organic  compounds  to 
the  atmosphere. 

(8)  Specialty  Coatings.  A  person  shall 
nut  use  any  specially  coating  with  a 
VOC  content  in  excess  of  840  g/1  (7.0 
lbs/gal),  excluding  wafer  and  exempt 
solvents.  Use  of  all  specialty  coalings 
except  antiglare/safety  coatings  shall 
not  exceed  5.0  percent  of  ail  coatings 
applied,  on  a  daily  basis.  The 
application  of  topcoats  with  a  specialty 
coating  used  as  an  additive  shall  be 
subject  f  J  the  topcoat  limits  in  Section 
b.l.i  or  b.l  ii. 

(c)  Exemption.  (1)  The  provisions  of 
this  rule  shall  not  apply  to  stationary 
sources  emitting  not  more  than  3  pounds 
of  VOC  per  day  and  not  more  than  200 
pounds  of  VOC  per  year  from  surface 
coating  operations  including  coatings, 
thinners,  or  any  other  solvent  containing 
materials. 

(d)  Recordkeeping  Requirements.  (1] 
Any  person  subject  to  this  rule  shall 
comply  with  the  following  requirements: 

(i)  The  person  shall  maintain  and  have 
available  during  an  inspection,  a  current 
list  of  coatings  in  use  which  provides  all 
of  the  coating  data  necessary  to 
evaluate  compliance,  including  the 
following  information,  as  applicable; 

A.  Volume  of  coating,  catalyst  and 
reducer  used. 

B.  Mix  ratio  of  components  used. 

C.  VOC  content  of  coating  as  applied. 


(ii)  The  person  shall  maintain  records 
on  a  daily  basis  including  the  following 
information: 

(A)  volume  of  coaling  and  mix  ratio  of 
components  in  the  coating  used. 

(B)  volume  of  each  coating  apphed. 

(2)  Any  person  subject  to  this  rule 
shall  have  the  manufacturer's 
specification  sheets  of  solvents  used  for 
equipment  cleaning  and  surface  cleaning 
available  for  review  and  shall  maintain 
th.e  following  records  on  a  daily  basis: 

(i)  Type  of  solvent 
(ii)  VOC  content  of  solvent 
(iii)  Volume  of  solvent  used  for 
cleanup  and  surface  preparation 

(3)  Records  shall  be  retained  and 
available  for  inspection  by  the 
Administrator  for  the  previous  24  month 

period. 

(e)  Test  methods.  (1)  Analysis  of 
Samples.  Samples  of  volatile  organic 
compounds  as  specified  in  paragraph 
(b)(l)(i)  or  (b)(1)(ii)  of  this  section  shall 
be  analyied  as  prescribed  by  EPA 
Reference  Method  24. 

(2)  Delermmalion  of  Emissions. 
Emissions  of  volatile  organic  compounds 
as  specified  in  paragraph  (b)(2)  of  this 
section  shall  be  measured  as  prescribed 
by  EPA  Reference  Method  25  and  by 
EPA's  Capture  Efficiency  Protocol. 

(3)  Determination  of  Transfer 
Efficiency.  The  test  method  for 
determination  of  transfer  efficiency  as 
required  by  paragraph  (b)(3)(iii)  of  this 
section  shall: 

(i)  Be  modeled  after  the  test  method 
described  in  the  EPA  document  (EPA/ 
600/ 2-88 /-26b)  "Development  of 
Proposed  Standard  Test  Method  for 
Spray  Painting  Transfer  Efficiency", 

(ii)  Simulate  the  transfer  efficiency 
achieved  during  the  actual  operations. 

(iii)  have  received  written  approval  by 
the  Administrator. 

(f)  Definitions.  (1)  Antiglare/Safety 
Coating.  A  coating  which  does  not 
reflect  light. 

(2)  Basecoat/Clearcoat  System.  A 
topcoat  system  composed  of  a 
pigmented  basecoat  portion  and  a 
transparent  clearcoat  portion.  Basecoat/ 
clearcoat  systems'  VOC  content  shall  be 
calculated  according  to  the  following 
formula: 


(3)  Camouflage  Coating.  A  coating 
applied  on  motor  vehicles  to  conceal  • 
such  vehicles  from  detection. 

(4)  Color  Match.  The  ability  of  a  repair 
coating  to  blend  into  an  existing  coating 
so  that  color  difference  is  not  visible. 

(5)  Electrostatic  Application.  The 
application  of  charged  atomized  paint 
droplets  which  are  deposited  by 
electrostatic  attraction. 

(6)  Exempt  Compounds.  Any  of  the 
following  compounds. 

1.1.1.  trichloroelhane,  methylene  chloride, 
trifluoromethane.  (FC-23), 
trichlororiuoroethane  (CFC-113), 
dichlorodinuoromethdne  (CFC-121). 
Inchlorofluoromethane  (CFC-lll), 
chlorodifluoromethane  (HCTC-22). 
dichlorotetrafluoroethane  (CFC-114). 
chloropentafluoroethane  (CFC- 
n5,dichlororifluoroethane  (HCFC-123). 
tetrafluoroelhane  (HCrc-134a). 
dichlorofluoroethane  (HCFC-141b), 
chlorodinroroelhane  (HCFC-142b). 

(7)  Grams  of  VOC  per  Liter  of  Coating 
Less  Water  and  Less  Exempt 
Compounds.  A  unit  of  measurement  for 
the  following  equation  used  in 
determining  the  VOC  content  of  a 
coating: 


(VOCbc)  +  2(VOCcc) 


VOCbc/cc= 


Where: 

VOCbc/cc  is  the  VOC  content  of  the 

basecoaf/ciearcoal  (bc/cc)  system. 
(VOCbcl  i»  the  VOC  content  of  the  basecoat 

as  applied. 
2(VOCcc)  it  two  times  the  VOC  content  of 

the  clearcoat  as  apphed 


Gvoc  = 


Wa  -  Ww- Wes 
Vm  -  Vw  -  Ves 


Where: 

Gvoc  =  gram8  VOC  per  liter  of  coaling  less 

water  and  exempt  compounds 
Ws  =  weight  of  volatile  compounds  in  grams 
Ww-  =  weight  of  water  in  grams 
Wes  =  weight  of  exempt  compounds  in  grams 
Vm  =  volume  of  materials  in  liters 
Vw  =  volume  of  water  in  liters 
Ves  =  volume  of  exempt  compounds  in  liters. 

(8)  Group  I  Vehicles.  Passenger  cars, 
large/heavy  duty  truck  cabs  and 
chassis,  light  and  medium  duty  trucks 
and  vans,  and  motorcycles. 

(9)  Group  II  Vehicles  and  Equipment. 
Public  transit  buses  and  mobile 
equipment. 

(10)  High  Volume  Low  Pressure 
(HVLP)  Spray.  Equipment  used  to  apply 
coatings  by  means  of  a  gun  which 
operates  between  0.1  and  10  psi  air 
pressure. 

(11)  Metallic/Iridescent  Topcoat.  Any 
coating  which  contains  more  than  5  g/l 
(.042  lb/gal)  of  metal  or  iridescent 
particles,  as  applied,  where  such 
particles  are  visible  in  the  dried  film. 

(12)  Mobile  Equipment.  Any 
equipment  which  may  be  dravira  or  Is 
capable  of  being  driven  on  a  roadway, 
including,  but  not  limited  to,  truck 
bodies,  truck  trailers,  utility  bodies, 
camper  shells,  mobile  cranes. 
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bulldozers,  street  cleaners,  golf  carts 
and  implements  of  husbandry. 

(13)  Precoat.  Any  coating  which  is 
applied  to  bare  metal  primarily  to 
deactivate  the  metal  surface  for 
corrosion  resistance  to  a  subsequent 
water-base  primer. 

(14)  Pretreatment  Wash  Primer.  Any 
coating  which  contains  a  minimum  of 
0.5%  acid  by  weight,  is  necessary  to 
provide  suriFace  etching  and  is  applied 
directly  to  bare  metal  surfaces  to 
provide  corrosion  resistance  and 
adhesion. 

(15)  Primer.  Any  coating  applied  prior 
to  the  application  of  a  topcoat  for  the 
purpose  of  corrosion  resistance  and 
adhesion  of  the  topcoat. 

(16)  Primer  Sealer.  Any  coating 
applied  prior  to  the  application  of  a 
topcoat  for  the  purpose  of  corrosion 
resistance,  adhesion  of  the  topcoat, 
color  uniformity,  and  to  promote  the 
ability  of  an  undercoat  to  resist 
penetration  by  the  topcoat. 

(17)  Primer  Surfacer.  Any  coating 
applied  prior  to  the  application  of  a 
topcoat  for  the  purpose  of  corrosion 
resistance,  adhesion  of  the  topcoat,  and 
which  promotes  a  uniform  surface  by 
filling  in  surface  imperfections. 

(18)  Reducer.  The  solvent  used  to  thin 
enamel. 

(19)  Refinishing.  Any  coating  of 
vehicles,  their  parts  and  components,  or 
mobile  equipment,  including  partial 
body  collision  repairs,  for  the  purpose  of 
protection  or  beautification  and  which  is 
subsequent  to  the  original  coating 
applied  at  an  Original  Equipment 
Manufacturing  (OEM)  plant  coaling 
assembly  line. 

(20)  Specialty  Coatings.  Coatings 
which  are  necessary  due  to  unusual  job 
performance  requirements.  Said 
coatings  include,  but  are  not  limited  to 
adhesion  promoters,  uniform  finish 
blenders,  elastomeric  materials,  gloss 
flatteners,  bright  metal  trim  repair,  and 
anti-glare/safety  coatings. 

(21)  Three-stage  Coating  System.  A 
topcoat  system  composed  of  a 
pigmented  basecoat  portion,  a  semi- 
transparent  midcoat  portion,  and  a 
transparent  clearcoat  portion.  Three- 
stage  coating  systems'  VOC  content 
shall  be  calculated  according  to  the 
following  formula: 

VOC3-  (VOCbc)-t-{VOCmc)-t-2(VOCcc) 
stage  =  ^ 

Where: 

VOC3-stage  is  the  sum  of  the  VOC  content  as 

applied  in  the  basecoat. 
(VOCbc)  is  the  VOC  content  as  applied  of 

any  given  basecoat. 


(VOCmc)  is  the  VOC  content  as  applied  of 

any  given  midcoat. 
2  (VOCcc)  is  two  times  the  VOC  content  as 

applied  of  any  given  clearcoat. 

(22)  Topcoat.  Any  coating  applied 
over  a  primer  or  an  OEM  finish  for  the 
purpose  of  protection  or  appearance.  For 
the  purposes  of  this  Rule,  basecoat/ 
clearcoat  systems  and  three-stage 
coating  systems  shall  be  considered 
jointly  as  a  topcoat. 

(23)  Transfer  Efficiency.  The  ratio  of 
the  amount  of  coating  solids  adhering  to 
the  object  being  coated  to  the  total 
amount  of  coating  solids  used  in  the 
application  process,  expressed  as  a 
percentage. 

(24)  Volatile  Organic  Compound.  Any 
organic  compound  (not  including  exempt 
compounds)  which  would  be  emitted 
during  use,  apphcation.  curing  or  drying 
of  a  solvent  or  surface  coating. 

9.  40  CFR  part  52  is  proposed  to  be 
amended  by  adding  a  new  §  52.287  to 
read  as  follows: 

§  52.287    Control  of  Volatile  Organic 
Compounds  Emissions  from  Adhesive 
Applications. 

(a)  Intent.  The  intent  of  this  rule  is  to 
prevent,  limit,  and  control  the  emissions 
of  volatile  organic  compounds  to  the 
atmosphere  from  adhesives  and 
adhesive  primers;  for  the  purpose  of 
minimizing  the  atmospheric 
photochemical  reactions  that  result  in 
ozone  formation  in  the  ambient  air. 

(b)  Applicability.  This  rule  applies  to 
the  distribution,  storage,  sale  and  use  of 
adhesives,  adhesive  products,  adhesive 
chemical  constituents,  and  adhesive 
primers  which  contain  solids  (non- 
volatile compounds):  all  within  Ventura 
County,  California. 

(c)  Definitions—  ['i)  Adhesive.  Any 
substance  or  combination  of  substances 
that  is  used  as  a  partial  or  total  surface 
coating  to  bond,  join,  glue,  stick,  or 
otherwise  attach  one  object  to  another 
by  means  of  a  physical  reaction  (e.g., 
dissolving)  or  chemical  reaction  (e.g.. 
polymerization,  crosslinking  of  multiple 
bond  molecules)  occuring  within  one  or 
among  more  than  one  chemical 
compounds. 

(2)  Adhesive  Bonding  Primer.  An 
adhesive  applied  to  a  surface  to  improve 
the  bond  of  subsequent  adhesives  and 
sometimes  to  inhibit  corrosion  by  the 
subsequent  adhesive. 

(3)  Adhesive  Chemical  Constituents. 
Chemical  substances  and  products 
which  contain  separate  chemical 
substances  which,  when  mixed,  form  an 
adhesive. 

(4)  Aerosol  Spray  Can.  A  hand  held, 
pressurized,  non-refillable  container 
which  expels  adhesive  in  a  finely 


divided  spray  when  a  valve  on  the 
container  is  depressed. 

(5)  .'Aerospace  Component:  The 
fabricated  part,  assembly  of  parts  or 
completed  unit  of  any  aircraft  or  space 
vehicle,  excluding  tires. 

(6)  .^ircroft  Any  machine  designed  to 
travel  through  the  air.  without  leaving 
the  earth's  atmosphere,  whether  heavier 
or  lighter  than  air,  including  airplanes, 
baloons.  dirigibles,  helicopters,  and 
tnissiles. 

(7)  Carpet  Pad:  A  cushioning  material 
used  beneath  a  rug. 

(8)  Ceramic  Tile:  A  manufactured 
surfacing  unit  made  from  clay  or  a 
mixture  of  clay  and  other  materials. 

(9)  Composition  Vinyl:  A  material  that 
is  made  partially  of  polyvinyl  plastic. 

(10)  Cove  Base:  Floor  level  vertical 
wall  molding  generally  made  of  wood  or 
vinyl. 

(11)  Dry  Wall:  A  manufactured  wall 
or  ceiling  surfacing  unit  composed  of 
gypsum. 

(12)  Edge  Bands:  Strips  of  material 
affixed  to  the  outer  rims  of  wood  or 
simulated  wood  sheet  materials. 

(13)  Elastomeric  Adhesive:  Any 
adhesive  containing  15  percent  or  more, 
by  weight,  or  natural  or  synthetic 
rubber. 

(14)  Exem.pt  Compounds:  Any  organic 
compound  found  by  EPA  to  be 
photochemically  unreactive  in  the 
troposphenc  ozone  formation  process, 
as  follows: 

methane,  ethane,  1.1.1  tnchloroethane 
(methyl  chloroform),  methylene  chloride, 
trichlorofluoromethane  (CFC-11), 
dichlorodifluoroethane  (CFC-12), 
chlorodifluoromethane  (CFC-22), 
trifluoromethane  (CFC-23), 
trichlorotnfluoroethane  (CFC-113), 
dichlorotetrafluoroethane  (CFC-114), 
chloropentafluoroethane  (CFC-115). 
dichlorotrifluoroethane  (CFC-123). 
tetrafluoroelhane  (CFC-134a). 
dichlorofluoroethane  (CFC-141b), 
chlorodifluoroethane  (CFC-142b). 

(15)  Felt  Backed:  When  felt  of  any 
composition  is  attached  to  the 
underneath  side  of  the  material 

(16)  Fiberglass:  Fine  filaments  of 
glass. 

(17)  Foam:  A  rigid  or  spongy  cellular 
mass  with  gas  bubbles  dispersed 
throughout. 

(18)  Footwear  Manufacturing:  The 
production  of  shoes,  sandals,  boots, 
galoshes,  etc.,  including  attaching  the 
sole  and  the  insole. 

(19)  Footwear  Primer.  A  coating  or 
adhesive  that  is  applied  to  footwear 
prior  to  the  application  of  adhesive. 

(20)  Glue:  A  hard  gelatin  obtained 
from  hides,  tendons,  cartilage,  bones, 
etc.,  of  animals.  Through  general  use  the 
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term  "glue"  is  synonymous  with  the 
term  "adhesive". 

(21)  Grams  of  VOC per  Lter  of 
Adhesive.  Less  Water  and  Less  Exempt 
Compounds:  The  weight  of  VOC 
contained  in  the  combined  volume  of 
VOC  and  solids,  including  thinners  and 
dilutents,  as  stored  or  as  applied— for 
in-use  situations,  calculated  by  the 
following  equation: 

Gram*  of  VOC  per  liter  of  adhesive,  less 
exempt  compounds  and  less  water 

Wvc-Ww-Wec 


VA-Vw-Wer. 


Where: 

Wvc  =  weight  of  volatile  compounds  (in 
grams) 

Ww  =  weight  of  water  (m  grams) 

Wee  =  weight  of  exempt  compounds  (in 
grams) 

Va  =  volume  of  adhesive  or  constituent 
components,  as  stored,  in  accordance 
with  the  product  manufacturers 
directions  for  thinning,  diluting,  or  mixing 
(in  Hter«).  or  as  applied— for  in  use 
situations 

V  w  =  volume  of  water  (in  liters) 

Vec= volume  of  exempt  compounds  (in 
liters). 

(22)  Indoor  Carpet:  A  caiT)et  that  is 
meant  for  installation  in  an  enclosure 
and  not  for  exposure  to  ambient 
weather  conditions  during  normal  use. 

(23)  Landau  Top:  A  plastic,  leather, 
cloth  or  other  material  that  is  affixed  to 
the  exterior  top  of  an  au'om.obile. 

(24)  Natural  or  Synthetic  Rubbers: 
Any  materials  listed  on  page  385  and 
described  on  pages  388-498  of  Rubber 
World  Magazine's  BLLT-  BOOK,  1987 
edition, 

(25)  Outdoor  Carpet:  Carpet  that  is  not 
meant  solely  for  indoor  installation. 

(26)  Panel:  Plywood,  pre-decorated 
hardboard  or  tileboard,  fiberglass, 
reinforced  plastic,  and  similar  pre- 
decorated  or  non-decorated  sheets  of 
material  meant  for  application  to  studs 
or  solid  surfaces, 

(27)  Parquet:  Small  sections 
constructed  of  contrasting  woods. 

(28)  Percent  VOC  By  Weight:  The 
ratio  of  the  weight  of  VOC  to  the  weight 
of  adhesive  solids  and  VOC.  expressed 
as  a  percentage.  The  peirent  VOC  by 
weight  can  be  expressed  as  follows: 

Wv 

%VOC  weight  =  

Wca  +  Wv 

Where: 

Wv  =sUndard  definition  of  VOCs  by  weight 

(in  grama) 
Wcs  =  adhesive  solids  by  weight  (in  grams), 

defined  as  the  non-volatile  portion  of  the 

material. 


(29)  Planks:  Pieces  of  solid  wood, 

(30)  Plastic  Cement:  An  adhesive 
made  from  resins  and  solvents  which  is 
used  to  disolve  the  surfaces  of  plastic  to 
form  a  bond  between  coated  surfaces. 

(31)  Plastic  Foam  A  foam  constructed 
of  plastics. 

(32)  Plastic  Pipe:  Plastic  pipes  and 
fittings  including  PVC  meeting  ANSI/ 
ASTM  D-25(H-84  standards,  CPVC 
meeting  ASTM  F^93,  and  ABS  meeting 
ASTM  13-2235. 

(33)  Polystyrene:  A  form  of  plastic. 

(34)  Porous  Material:  A  substance 
which  has  tiny  openings,  often 
microscopic,  in  which  fluids  may  be 
absorbed  or  discharged. 

(35)  Propellont:  A  fluid  under  pressure 
which  expels  the  contents  of  a  container 
when  a  valve  is  opened. 

(36)  Resilient  Tile:  Vinyl  composition, 
asphalt,  solid  vinyl  or  pure  vinyl  floor 
surfacing  units. 

(37)  Roofing  Material:  Material  meant 
for  application  on  the  top  exterior  of 
buildings  to  protect  them  from  the 
weather. 

(38)  Rubber  Flooring:  Sheet  or  tile 
flooring  materials  in  which  both  the  top 
and  back  surfaces  are  made  of  synthetic 
rubber. 

(39)  Rubber  Foam:  Foam  constructed 
of  natural  or  synthetic  rubber. 

(40)  Solids:  The  nonvolatile  matter  in 
adhesives.  adhesive  products,  adhesive 
chemical  constituents,  and  adhesive 
primers. 

(41)  Space  Vehicle:  A  vehicle 
designed  to  travel  beyond  Earth's 
atmosphere. ' 

(42)  Subfloor:  The  materials,  typically 
plywood  over  floor  joists,  which  is 
covered  by  a  finish  surface  flooring 
m.aterial. 

(43)  Tire  Rebuilding:  The  tread 
strengthening,  retreading  and 
strengthening  of  casing  of  used  tires. 

(44)  Tire  Repair:  The  expanding  of  a 
hole,  tear,  fissure,  or  blemish  in  a  tire 
casing  by  gringing  or  gouging,  applying 
adhesive  and  filling  the  hole  with 
rubber,  nylon  or  other  suitable  material. 

(45)  Tire  Tread  Manufacturing:  The 
making  of  the  belts  of  tire  tread, 
including  the  application  of  adhesive  to 
the  belt  of  tread. 

(46)  Vinyl:  Plastic  made  by  cross- 
linking  of  a  double  bond. 

(47)  Volatile  Organic  Compounds 
(VOC):  Any  volatile  compounds  which 
contain  the  element  carbon: 

excluding: 
carbon  monoxide 
carbon  dioxide 
carbonic  acid 
carbonates 


mtta'ilic  carbides 
exempt  compounds. 

(48)  Wash  Primer  A  coating  that 
contains  no  more  than  12  percent  solids, 
by  weight,  and  is  used  to  promote 
adhesion  of  subsequently  applied 
adhesives. 

(d)  Requirements  and  Limitations.  (1) 
A  person  shall  not  store,  distribute,  sell, 
or  use  adhesives,  adhesive  products, 
adhesive  primers  or  adhesive  chemical 
constituents,  including  combinations  of 
substances  which,  when  mixed  in 
accordance  with  the  manufacturer's 
directions,  form  adhesives,  which  are  in 
excess  of  the  limitations,  as  follows; 

(i)  For  adhesives  used  in  the 
manufacturing,  rebuilding  or  installation 
of  the  following  products: 

LIMITS 

VOC— Less  Water  and  Less  Exei^pt 
Compounds 


Effective 

Effective 

1/1/92 

1/1/93 

Operations 

(8/1)  (lb/ 

(g/l)  (lb/ 

sal) 

gal) 

Automobile,  Truct<  and 

T'ailef  Tire  Rebuidirg  ...1 

250  (2.1) 

Aircraft  Tire  RetHiitdmg.  ...,i 

690  (2.8) 

250  (2.1) 

Tire  Tread  Mamrtaclwrng 

250  (2.1) 

Landau  Top  ir.stallation 

250  (2.\) 

Roof  Material  Installation ... 

250  (2  1) 

Footwear  Manutacturmg .... 

650  (5.4) 

250(2.1) 

Indoor  Carpel  Iristallatlon: 

Non-Vinyt  Backed..- 

150  (1  J) 

Vinyl  Backed 

250  (2.1) 

Outdoor  Carpet 

in^rallation            

250  (21) 

Carpel  Pad  lnsrallatior> 

150(1.3) 

Composition  Vinyl,  Sheet 

Flooring  installatioa 

FflH  Rai^ad           

150  (V3) 

Vinyl  Backed 

250(2.1) 

Cove  Base  Installation 

250  (2.1) 

150(1.3) 

Wood  Flooring 

Installation.  Parquet 

and  Plant!  -.- 

150(1.3) 

Ceramic  Tie  (Floof.  Wall. 

and  Ceiling)  Installation . 

200  (1.7) 

130  (1.1) 

Orsf  Wall,  Supfloor,  and 

Panel  instatlaDon 

200(1.7) 

Rubtwr  Floonng 

Installation _ 

150  (1.3) 

Resilient  T'Je  installation: 

Composition  Vinyl  Tie 

and  Asohalt     

150  (13) 

250  (2.1) 

Plastic  Pipe  Bonding 

850  (7.1) 

i_ 

250  (2.1) 

(ii)  For  adhesives  not  regulated  by 
paragraph  (d)(l)(i)  of  this  section  and 
which  are  applied  to  the  specific 
substrates: 


Fedwal  Regtster  /  Vol.  56,  No.  12  /  Thursday,  Jamiary  17.  1991  /  Propoged  Rm1«  1779 


LIMITS 

VOC-Less  Water  and  Less  Exempt 
Compounds 


SutTStrate 


Effective 
1/1/92 


(9''n  (tb/ 

sat) 


Metal  (except  metal  to 

metal) 

MeW  to  Metei 

Rubber  (Except  Rubber 

Foam) _.. 

Plastic  (Except  Ptastic 

Foam) 

Rubber  Foam 

Plastic  ^oan 

Porous  Materiats  (Except 

Wood) 

Wood 

Fiberglass 


250(21) 
30(0.3) 

250(2.1) 

550  (4.6) 
250  (2.1) 
120(1.0) 


Effective 
1/1/93 


(8/I)Cb/ 


250  (2.1) 


120(10) 
30  (0  3) 
200(1.7)   


If  an  adhesive  is  used  to  bond 
dissimilar  substrates  together,  the 
adhesive  with  the  highest  VOC  content 
shall  be  allowed. 

(iii)  For  adhesives  not  regulated  by  the 
provisions  of  paragraphs  (d)'l)  (i)  and/ 
or  (ii)  of  this  section  and  primers,  which 
have  the  following  product 
classifications: 

LIMITS 
VOC-Less  Water  and  Less  Exempt 

CkJMPOUNDS 


Product 

Effectwe 

1/1/92 

EHective 
1/1 '93 

(g/1)  (lb/ 
ga*) 

(a/I)  (lb/ 
gal) 

Adfiesive  Pnmer 

100(0  8) 
250(2.1) 
550  (4.6) 
550  (4  6) 
550  (4.61 
250(2  1) 
250(2.1) 

Adhesive  Borxli.ifl  Pnroer... 
V-'ash  Primer  , 

250  (2.1) 
250(2  1) 

Edge  Band  prirrwr... 

Any  Other  Pnmer 

Any  Oliier  Adhesive 

250  (2-1) 

(iv)  Air  pollution  capture  and  control 
equipment  shall  be  provided,  installed. 
prcper'y  operated  p.nd  maintained  m 
good  working  order  at  the  permanent 
site  of  use  of  adhesive,  adhesive 
constitutent  compound  and/or  adhesive 
pii.Tier  sta.'^ting  within  one  year  of  the 
date  cf  recorded  noncompliance  with 
eny  cf  the  limitations  at  of  paragraphs 
(d)(1)  (i).  (ii),  or  (iii).  of  this  sertion,  at 
that  site. 

(A)  The  capture  equipment  shall 
collect  at  least  89,5  percent  of  the  VOC 
emitted  from  the  adhesive,  adhesive 
constitutent  compound,  and  adhesive 
primer,  and  any  thinner  cr  dilutent. 

(B)  The  control  equipment  shall 
remove  and/or  destroy  89.5  percent  of 
the  emissions  collected  by  the  capture 
system. 

I 


(C)  In  lieu  of  complying  with 
paragraphs  {d)(l)(iv)(A)  and 
(d)(l)(iv)|B),  of  this  section,  a  composite 
capture  and  control  efficiency  of  80 
percent  or  better  on  aH  VOC  emissions 
f-om  adhesives  related  operations  shall 
be  met  on  a  continual  basis. 

(e)  Recordkeeping  and  reporting.  (1)  A 
person  who  distributes,  stores,  sells, 
end/or  uses  adhesives,  adhesive 
products,  adhesive  chemical 
constituents,  and/or  adhesive  primers 
shall  maintain  a  daily  record  of  the  type 
and  amount  of  each  different  VOC- 
containing  adhesive,  adhesive 
constituent  compound,  arK?  primer, 
which  is  cn-hand,  instock.  as  v«rell  a«  the 
amount  of  VOC  in  each. 

(2)  Also,  for  those  who  use  any  cf  the 
above,  a  dai^y  record  shall  be  kept  of 
the  t\-pe  and  amount  of  thinner  or 
dilutent  boA  in  stock,  and  the  tj'pe  and 
amount  added  to  specific  adhesives. 
adhesive  products,  adhesive  chemical 
constituents,  and/or  atJhesive  primers 
and  the  amount  of  VOC  in  each  type  of 
thinner  or  dilutent, 

(3)  Records  shall  be  maintained  on 
Site  for  a  minimum  of  two  years  and 
shall  be  made  available  to  EPA  upon 
request. 

(4)  A  person  who  records  an 
excessive  daily  gram  per  liter  VOC 
usage  shall  notify  the  EPA.  Region  9,  Air 
and  Toxics  Division  by  letter  of  the 
location,  date,  type  and  magnitude  of 
tiie  viclation  by  letter  postmarked 
within  two  working  days  of  the  date  of 
the  incident. 

(f)  Compliance.  Compliance  shall  be 
determined  by  means  cf  the  fc^owing: 

(1)  Determination  of  the  VOC  Content 
cf  all  adhesives,  adhesive  products, 
adhesive  chemical  constituents,  and 
adhesive  primers  including  their 
thinners  and  dilutents.  This 
determination  shall  be  by  EP/\ 
Reference  Method  24  (40  CFR  part  60. 
appendix  A). 

[Z]  Determinaiion  of  the  Amount  of 
Exempt  Compounds  in  adhesives, 
adhesive  products,  adhesive  chemical 
constituents,  and  adhesive  primers  and 
their  thinners  and  dilutents.  This 
determination  shall  be  by  ASTM  D4457- 
85 

(3)  Determination  of  the  Capture 
Efficiency  of  a  Collection  System.  This 
determination  shall  be  made  based  on 
the  method  set  forth  at  40  CFR  part  60, 
Subpart  SSS.  Standards  cf  Performance 
for  New  Stationary  Sources:  Magnetic 
Tape  Manufacturing  Industry:  final  rule 
dated  October  3, 198a  consislenl  with 
EPA's  Guidelines  for  Protocols  for 
Capture  Efficiency  Determinations. 

(4)  Determination  of  the  Control 
Efficiency  of  a  Destniciion  or  Removal 


Svstem.  This  determination  shall  be  by 
EPA  Reference  Method  25A  (40  CFR 

part  60.  appendix  A). 

(g)  Prohibition  of  Solicitation  of 
Violations.  A  person  shall  not  solicit  or 
require  any  other  person  to  store, 
distribute,  cr  sell  any  adhesive, 
adhesive  product,  or  combination  of 
chemical  compounds  intended  expressly 
to  form  an  adhesive  that  does  not  meet 
the  requirements  and  limitations  of  thit 
rule. 

(h)  Exemptions.  (1)  The  proviwons  of 
this  rule  shall  not  apply  to  adhesive, 
adhesive  product,  or  ajrabination  of 
chemical  compounds  intended  expressly 
to  form  an  adhesive,  when  sold  m 
quantities  and  contained  in  packages  of 
8  liquid  ounces  or  less. 

(2)  The  provisions  of  this  rule  shall  not 
apply  to  any  facility  that  uses  less  than 

a  pint  of  adhesive,  adhesive  product,  or 
combrnalion  of  chemical  compound 
intended  expressly  to  form  an  adhesive 
per  day.  provided  records  are 
maintained  pursuant  to  paragraph  <e)  of 
this  sectKin  to  document  the  usage. 

(3)  The  proiisions  of  thii  rule  shall  not 
apply  to  any  adhesive,  adhesive 
product,  or  combination  of  chemical 
compounds  intended  expressly  to  form 
an  adhesive  which  contain  zero  solids, 
as  applied. 

(i)  Corr.pliance  Schedule.  (1)  The 
provisions  of  paragraph  (dKl)(iv)  of  this 
section  shall  not  apply  until  one  year 
from  the  date  of  recorded  use  of  a 
noncomplying  adhesive,  adhesive 
prim.er,  thinner,  dilutent  adhesive 
surface  preparation  or  adhesive  clean- 
up material  with  any  of  the  provisions  of 
p.-iragraphs  (d)(l)(i)  through  [d]{l)tiii)  of 
this  section,  at  that  site. 

(2)  The  remaining  provisions  of  this 
rule  shall  be  in  full  force  and  effect  8 
months  from  the  date  of  final 
rulemaking. 
[TR  Dor  91-937  Filed  1-16-^;  8:45  irni] 
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FEDERAL  COMMUNICATtONS 
COWMfSStON 

47  CFR  Part  73 

[MM  Docket  Ho.  M-600,  RII-7S4S) 

Radio  Broadcasting  Services;  Augusta. 
KS 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  document  requests 

comiments  on  a  petition  filed  by  Gregory 
Rav  Steckline  proposing  the  substitution 
rf  Channel  283C2  for  Channel  283A  in 
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Augusta,  Kansas,  and  modification  of 
the  construction  permit  for  Channel 
283A  to  specify  operation  on  Channel 
283C2.  The  coordinates  for  Channel 
283C2  at  Augusta  are  37-4&-21  and  96- 
54-15. 

DATES:  Comments  must  be  filed  on  or 
before  March  4. 1991,  and  reply 
comments  on  or  before  March  19, 1991. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows; 

lames  P.  Riley,  Lonna  M.  Thompson, 
Fletcher.  Heald  &  Hildreth.  1225 
Connecticut  Avenue,  NW.,  suite  400, 
Washington.  DC  20036-2679  [Counsel 
for  the  petitioner). 
FO«  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-650.  adopted  December  24. 1990,  and 
released  January  11, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  |.  Rhodes. 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  \fass  Media  Bureau. 
|FR  Doc.  91-1075  Filed  1-16-91,  8:45  am) 

WLUNO  COM  t7ia-01-ll 


47  CFR  Part  73 

[MM  Docket  No  90-649,  RM-75631 

Television  Broadcasting  Services; 
Roseburg.  OR 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  KMTR.  Inc.. 
to  allot  Channel  46+  to  Roseburg, 
Oregon,  as  the  community's  third  local 
commercial  television  service.  Channel 
46-1-  can  be  allotted  to  Roseburg  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
16.5  kilometers  (10.3  miles)  south  to 
avoid  the  Portland  "freeze"  area.  See 
Order.  52  FR  28346,  July  29, 1987.  The 
coordinates  for  Channel  46+  at 
Roseburg  are  North  Latitude  43-04-15 
and  West  Longitude  123-23-18. 
DATES:  Comments  must  be  filed  on  or 
before  March  4. 1991,  and  reply 
comments  on  or  before  March  19. 1991. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  Crigler,  Esq..  James  E. 
Dunstan.  Esq..  Haley,  Bader  &  Potts, 
2000  M  Street,  NW..  suite  600, 
Washington.  DC  20036  (Counsel  to 
petitioner) 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
90-649,  adopted  December  24. 1990,  and 
released  January  11. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes, 

Acting  Chief.  Allocations  Branch,  Policy  and 
Rules  Dnision.  Mass  Media  Bureau. 
|FR  Doc.  91-1076  Filed  1-16-91,  8:45  am) 

BILLING  CODE  671I-01-M 


47  CFR  Part  73 

IMM  Docket  No.  89-604;  RM-7049] 

Radio  Broadcasting  Services; 
Gordonsville  and  Orange,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal  of. 


SUMMARY:  This  document  dismisses  the 
petition  of  Radio  Virginia  Limited 
Partnership,  licensee  of  Station  WJMA- 
FM  (formerly  WVJZ-FM),  Orange, 
Virginia,  to  reallot  Channel  255A  from 
Orange  to  Gordonsville.  Virginia,  and  to 
modify  its  license  accordingly,  at 
petitioner's  request.  See  55  FR  884. 
January  10. 1990.  With  this  action,  this 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal.  Mass  Media 
Bureau.  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  89-604. 
adopted  December  26, 1990,  and 
released  January  11. 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copv  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  J.  Rhodes. 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-1077  Filed  1-16-91;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISStOM 

49  CFR  Parts  1033  and  t039 

[Ex  Parte  No.  334  (Sui>-No.  8),  Ex  Parte  No. 
334  (Sub-No.  8A)] 

Joint  Petttion  for  Rulemaking  on 
Railroad  Car  Hire  Compensation;  Joint 
PetitlOR  for  Exemption  of  Art>Rr8tlon 
Rule  from  Applicafion  of  49  U.S^ 
10706  and  Motion  to  Diamtes 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Proposed  rule  and  proposed 

exemption  of  car  hire  rate  arbitration 

rule. 

SUMMARY:  Acting  on  a  request  initiated 
by  numerous  rail  carriers  and  car 
leasing  companies,  the  Commission 
proposes  to  add  new  car  service  rules  to 
49  CFR  part  1033  and  part  1039  to 
accomplish  a  10-year,  phased 
deprescxiption  of  the  rates  rail  carriers 
charge  each  other  for  the  use  of  cars. 
The  Commission  also  requests 
comments  on  a  petition  seeking  to 
exempt  from  49  U.S.C.  10706,  a  rule 
requiring  arbitration  of  car  hire  rafus  not 
negotiated  successfully  bilaterally, 
especially  as  it  pertains  to  the  right  of 
earners  to  take  independent  action  to 
collectively  filed  rates.  The  Commission 
seeks  comments  on  both  the  rulemaking 
and  the  exemption. 
DATES:  Comments  are  due  March  18, 
1991.  Petitioners  should  supply 
prospective  parties  to  this  proceeding 
with  copies  of  their  petitions  upon 
request.  Replies  are  due  April  17, 1991, 
ADDRESSES:  An  origioai  and  20  copies  of 
all  comments  and  replies  must  be  sent 
to: 

Office  of  the  Secretary.  Case  Control 
Branch.  ATTN:  Ex  Parte  No.  334  (Sub- 
No.  8)  and  Ex  Parte  No.  334  (Sub-No. 
8A),  Interstate  Commerce 
Commission,  Washington.  DC  20423. 
One  copy  of  all  comments  must  be 
served  on  petitioners'  representative: 
Paul  A.  Cunningham.  Pepper,  Hamilton 
&  Scheetz.  1300  Nineteenth  Street. 
NW.,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettraar,  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721  J. 
SUPPLEMENTARY  INFORMATION:  A 
significant  number  of  major  Class  I  and 
regional  rail  carriers,  short  line  rail 
carriers,  and  rail  leasing  companies 
have  proposed  a  change  in  freight  car 
hire  compensation  practice.  The  formula 
for  the  rates  that  rail  carriers  chai^ge 
each  other  for  the  use  of  cars  was 
prescribed  by  the  Commission  in  Car 
Sen' ice  Compensation — Basic  Per  Diem 


Charges.  358  LCC.  714.  71«  [■>tffn\.^  By 

petition  of  October  19, 1990,  petitioners 
ask  us  to  institute  a  rulemaking  to 
consider  new  car  service  rules  resulting 
in  a  gradual  elimination  of  our  car  hire 
prescription.  They  have  also  asked  that 
we  exempt,  under  49  U.S.C.  10S05,  an 
amendment  to  the  Association  of 
American  Railroads'  Code  of  Car  Hire 
Rules  from  the  requirements  of  49  U.S.C. 
10706.  (Section  10706  governs  the 
Commission's  approval  of  coHective 
ratemaking  agreements  that  would 
otherwise  be  subject  to  the  antitrust 
laws.)  The  proposed  amendment  to  the 
AAR  rules  would  require  subscribers  to 
those  mles  to  arbitrate  any  disputes 
concerning  deprescribed  car  hire  rates. 
Petitioners  are  particularly  concerned 
that  this  rule  might  be  construed  as  an 
infringement  on  the  right  of  carriers  to 
take  independent  acticwi  to  collectively 
filed  rates  guaranteed  by  section 
10706(d)(2)(C).  The  full  text  of 
petitioners'  proposal,  with  editorial 
changes  that  comply  with  Federal 
Register  pracbce,  is  set  forth  below. 

By  motion  of  November  14, 1990, 
another  significant,  although  smaller, 
group  of  railroads  and  car  leasing 
companies  a&ks  us  to  bold  the 
proceedings  in  abeyance  for  90  days  or, 
in  the  alternative,  to  publish  notice  of 
the  proceedings  but  postpone  setting  a 
procedural  schedule  for  90  days. 
Movants  did  not  join  in  the  petitioners' 
proposals  and  would  like  additional 
time  to  nefotiate  with  the  petitioners 
before  we  solicit  comments  on  tlie 
proposal. 

We  are  granting  the  petitioners' 
request  to  institute  a  ruleoiaking 
proceeding.  The  proposal  is  a  result  of  a 
compromise  reached  by  and  among  a 
number  of  significant  interested  and 
affected  parties.  While  expressing  no 
view  on  the  merits  of  the  proposal  at 
this  lime,  we  invite  comments  on  the 
proposed  rules  and  also  on  the 
requested  exemption.  Although  not 
granting  either  of  movants'  alternative 
requests,  we  shall  provide  an  extended 
period  of  60  days  for  filing  initial 
comments.  Movants  therefore  have  more 
than  90  days  following  the  filing  of  their 
motion  to  unda^take  negotiations  with 
petitioners  before  comments  are  due  on 
the  petitions. 

The  Proposed  Rules 

The  proposal  can  be  summarized  as 
follows: 


1.  New  Caiy  Depresrnbfd 

Rates  for  the  use  of  new  "raiiroad- 
marked"  freight  cars  [those  owned  or 
leased  by  railroads),  build  on  or  after 
January  1,  1991.  or  ordered  on  or  after 
July  1, 1991,  wotild  be  deprescrfbed 
beginning  one  j'ear  after  the  rules  take 
effect.  Rates  wouW  he  set  as  agreed  by 
the  carriers  among  themselves. 

2.  Arhitratian  System  Established 

Petitioners  propose  that  the  AAR's 
Code  of  Car  Mire  Rulrs  be  amended  to 
establish  a  best  and  ftrwl  offer. 
"baseball-styk."  arbitration  system  to 
resolve  any  disputes  concerning  rates 
for  use  of  cars  to  which  the  prescriptian 
no  longer  appltes.  Arbitration  would  be 
conducted  by  the  Amencan  Arbttralion 
Association,  which  would  issue  awards 
within  90  days,  binding  the  parb^  for 
one  year.  The  arbitrator  would 
determine  which  of  two  best  and  final 
offers  more  closely  reflects  the  fair 
market  rental  value  of  the  cars  at  issue. 

Petitioners  condition  their  support  for 
deprescription  on  the  adoption  of  this 
arbitration  rule  by  the  AAR  in  a  form 
legally  binding  on  the  subscribers  to  the 
Car  Hire  Rules  and  that  does  not  violate 
any  applicable  laws.  They  ask  that  our 
approval  of  the  overall  proposal  be 
conditioned  on  that  adoption. 

3.  Existing  Cars  Deprescribed  After  10- 
Year  Phase-la 

Car  hire  rates  on  all  railroad-marked 
freight  cars,  except  for  certain  excbded 
boxcars,*  would  be  deprescribed  at  the 
end  of  a  10-year  transition  period. 
During  each  of  those  years  each  rail 
carrier  could  designate  up  to  10  percent 
of  Its  1990  freight  car  fleet  as  not  subject 
to  the  prescription. 

4.  Car  Hire  Rates  Frozen  During 
Transition  Period 

During  the  10-year  transition  period 
the  Commission  would  freeze  its 
prescribed  car  hire  rates  at  1990  levels, 
and  these  rates  would  not  be  reduced  to 
reflect  aging  of  the  fleet. 

The  Requested  Exemption 

Petitioners  also  seek  an  exemption  of 
the  proposed  arbitration  rule  from 
section  ^QTQf)  particulariy  from  the 
provision  cor>ceming  the  right  of  carriers 
to  take  independent  action  to 
collectively  filed  rate  actjons.  Section 
10706(d)(2)(C).  Alternatively,  they  move 
to  dismiss  their  petition  for  exemption 


'  When  railro»df  prcwid*"  ttiroufib  servioe*.  they 
interchange  freight  cars  at  line  lunctions  rather  than 
physically  uitiosd  freight  and  reload  it  on  the  next 
earner's  cars.  When  ■  carrier  uses  another  carrier's 
cars  in  providrnj  tKrough  servioe.  H  p85'»  car  hire 
compensation  to  the  owning  carrier. 


'  Petitioners  also  propose  an  amendment  to  49 
CFR  183914  tt>e«  wTitild  predudf  mcrPBse*  in  car 
hire  reles  oti  enchkied  boxcsTt  thai  have  been 
impr»»ed  er  repaired  after  Oec<>niber  IV  1998  S^ 
appendix  A. 
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because  section  10706  does  not  apply  to 
the  arbitration  rule  or  because  the  right 
of  "independent  action"  need  not  be 
made  available  with  respect  to  the 
arbitration  rule. 

Petitioners  explain  that  most  of  the 
nation's  railroads  subscribe  to  an 
agreement  approved  under  section  10706 
permitting  collective  action  with  respect 
to  railroad  car  hire  rates.'  The  railroads, 
under  the  aegis  of  AAR,  adopted  their 
Car  Hire  Rules  pursuant  to  that 
Commission  approved  collective 
ratemaking  agreement.  Petitioners 
believe  that  the  arbitration  amendment 
can  be  enacted  under  the  railroads' 
existing  immunity.  But  they  state  that  if 
we  find  that  adoption  of  the  arbitration 
rule  is  inconsistent  with  the  act  and  we 
also  deny  the  exemption,  they  will 
withdraw  their  support  for  the  entire 
proposal.  Petitioners  claim  that 
suspension  of  the  right  of  independent 
action  is  necessary  here  to  preclude 
individual  parties  from  opting  out  of  the 
rule  retroactively. 

Initial  Regulatory  Flexibility  Analysis 

We  preliminarily  conclude  that  the 
proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
general  purpose  of  the  proposal  is  to 
permit  rail  carriers  and  car  leasing 
companies  more  flexibility  in  reaching 
car  hire  agreements  among  themselves. 
Parties  may  comment  on  this  issue, 

List  of  Subjects 

49  CFR  Part  1033 

Railroads. 

49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Railroads 

Decided;  January  9. 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Philhps.  Commissioners  Simmons, 
Emmett,  and  McDonald. 
Sidney  L  Strickland,  |r. 
Secre/ory. 

For  reasons  set  forth  in  the  preamble, 
title  49,  chapter  X.  parts  1033  to  1039  of 
the  Code  of  Federal  Regulations  are 
propsoed  to  be  amended  as  follows: 

1.  Part  1033  is  proposed  to  be  revised 
to  read  as  follows: 


'  See  tection  5b  Agreement,  dated  .^prl!  8.  190H 
as  amended  |anuary  29. 19e&  pursuant  to  the 
Commisiion'i  deciaion  in  section  5b  Application 
No.  7,  Railroad  Per  Diem  And  Mileage  Allowances 
Agreement  (not  printed),  served  September  22.  1987 
(10706  Agreement). 


PART  1033— CAR  SERVICE 

Sec. 

1033.1    Car  Hire  Rates 

Authority:  49  US.C.  10321. 10326, 11121, 
andr.l22;5USC.  553. 

Editorial  Note:  For  service  orders  issued 

under  this  part  before  1986  but  not  carried  in 
the  Code  of  Federal  Regulations,  see  the  List 
of  CFR  Sections  Affected  in  the  Finding  Aids 

sections  of  this  volu.me. 

§1033.1    Car  Mlr«  Rates 

(a)  Definitions  applicable  to  this 

section: 

(1)  Car.  A  freight  car  bearing  railroad 
reporting  marks,  other  than  an  excluded 
boxcar  as  defined  in  §  1039.14(c)(2) 
whenever  it  is  owned  or  leased  by  any 
Class  III  carrier  and  bears  a  Class  III 
carrier's  reporting  marks. 

(2)  Car  hire:  Compensation  to  be  paid 
by  a  user  to  an  owner  for  use  of  a  car. 
Such  compensation  may  include,  but 
need  not  be  limited  to.  hourly  and 
mileage  rates. 

(3)  Fixpd  rate  car.  Any  car  placed  in 
service  prior  to  )anuary  1.  1991  or  for 
which  there  was  a  written  and  binding 
contract  to  purchase  or  build  prior  to 
July  1.  1990.  regardless  of  whether  such 
car  tiore  railroad  reporting  marks  prior 
to  lanuary  1.  1991,  provided,  however. 
that  for  a  period  of  one  year  from  the 
effective  date  of  these  rules  all  cars 
shall  be  deemed  to  be  fixed  rate  cars. 

(4)  Market  rate  car.  Any  car  that  is 
not  a  fixed  rate  car. 

(5)  Owner  A  rail  earner  entitled  to 
receive  car  hire  on  cars  bearing  its 
reporting  marks, 

(6)  Prescribed  rates:  The  hourly  and 
mileage  rates  in  effect  on  December  31. 
1990,  as  published  m  Association  of 
American  Railroads  Circular  No.  OT-10. 

(7)  User  A  rail  carrier  in  possession  of 
a  car  of  which  it  is  not  the  owner, 

(b)  Fixed  rate  cars.  Car  hire  for  fixed 
rate  cars  shall  be  determined  as  follows: 

(1)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  for  a  10-year  period 
beginning  with  the  effective  date  of 
these  rules,  the  prescribed  rates  shall 
conti.iue  to  apply  to  fixed  rate  cars 
without  regard  to  the  aging  of  such  cars 
subsequent  to  December  31. 1990.  Car 
hire  shall  not  be  increased  for  any  work 
performed  on  such  cars  after  December 
31.  1990.  including  any  OT-37  surcharge. 
Rule  88  rebuild,  or  additions  and 
betterments  Any  OT-37  surcharge  to 
prescribed  rates  for  work  performed 
prior  to  January  1, 1991  shall  expire 
upon  the  earlier  of: 

(i)  The  car  becoming  a  market  rate  car 
or 

(ii)  The  expiration  date  provided  in 
Association  of  American  Railroads 
Circular  No.  OT-37. 


(2)  Upon  termination  of  the  10-year 
period  specified  in  paragraph  (b)(1)  of 
this  section,  all  fixed  rate  cars  shall  be 
deemed  to  be  market  rate  cars  and  shall 
be  governed  by  paragraph  (c)  of  this 
section. 

(3)(i)  During  each  calendar  year 
beginning  one  year  after  the  effective 
date  of  these  rules,  a  rail  carrier  may 
voluntarily  elect  to  designate  up  to  10 
percent  of  the  fixed  rate  cars  in  its  fleet 
as  of  January  1, 1991  to  be  treated  as 
market  rate  cars  for  the  purposes  of  this 
section.  The  10  percent  limitation  shall 
apply  each  calendar  year  and  shall  be 
noncumulative.  Cars  designated  to  be 
treated  as  market  rate  cars  shall  be 
governed  by  paragraph  (c)  of  this 
section.  Such  election  shall  be  effective 
only  in  accordance  with  the  following 
provisions: 

(A)  An  election  shall  be  irrevocable 
and  binding  as  to  the  rail  carrier  making 
the  election  and  all  users  and 
subsequent  owners  if 

{])  The  rail  carrier  making  the  election 
has  legal  title  to  the  car.  or 

[2]  The  rail  carrier  making  the  election 
does  not  have  legal  title  to  the  car  but 
obtains  written  consent  for  such  election 
from  the  party  holding  legal  title,  or 

[3]  The  transaction  pursuant  to  which 
the  party  holding  legal  title  to  the  car 
has  furnished  the  car  to  the  rail  carrier 
making  the  election  was  entered  into 
after  January  1, 1991; 

(B)  An  election  shall  be  irrevocable 
and  binding  only  for  the  term  of  the 
transaction  pursuant  to  which  the  car 
was  furnished  to  the  rail  carrier  making 
the  election  as  to  that  rail  carrier  and  all 
users  and  subsequent  owners  if: 

(;)  That  rail  carrier  does  not  have 
legal  title  to  the  car  and  does  into  obtain 
written  consent  for  such  election  from 
the  party  holding  legal  title: 

[2]  The  transaction  was  entered  into 
prior  to  January  1. 1991;  and 

[3]  The  transaction  does  not  provide 
that  the  compensation  to  be  paid  to  the 
party  furnishing  the  car  is  be  be  based 
in  whole  or  in  part  directly  on  the  car  . 
hire  earnings  of  the  car;  provided, 
however,  that  if  the  rail  carrier  making 
the  election  subsquently  obtains  legal 
title  to  the  car,  such  election  shall  then 
be  irrevocable  and  binding  as  to  the  rail 
carrier  and  all  users  and  subsequent 
owners; 

(C)  The  party  holding  legal  title  to  the 
car  may  revoke  an  election  subject  to 
the  provisions  of  paragraph  (b)(3)(i)(B) 
only: 

[1]  At  the  time  the  transaction 
pursuant  to  which  the  car  was  furnished 
to  the  rail  carrier  making  the  election  is 
first  extended  or  renewed  after  January 
1, 1991,  or 
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(2)  If  such  transaction  is  not  extended 
or  renewed,  at  the  time  such  transaction 
terminates. 

If  such  election  is  so  revoked,  a  rail 
carrier  may  make  a  new  election  only 
with  the  written  consent  of  the  party 
holding  legal  title  to  the  car.  and  such 
election  shall  be  irrevocable  and  binding 
as  to  the  rail  carrier  making  the  election 
and  all  users  and  subsequent  owners. 

(ii)  Nothing  in  paragraph  (b)(3)li)  of 
this  section  shall  be  construed  to  limit 
the  rights  of  parties  to  any  transaction  to 
provide  for  the  consent  of  any  party  to 
an  election  made  pursuant  to  such 
paragraph. 

(c)  Market  rate  cars.  (1)  Market  rate 
cars  shall  not  be  subject  to  prescribed 
rates  or  to  the  provisions  of  49  CFR 
1039.14(c)(1)  (i)  and  (ii)  and  (c)(4). 

(2)(i)  The  Commission  shall  not 
prescribe  car  hire  for  market  rate  cars. 

(ii)  The  Code  of  Car  Hire  Rules 


referenced  in  the  Association  of 
American  Railroads  Car  Service  and 
Car  Hire  Agreement  provides  that 
owners  and  users  party  to  that 
agreement  shall  resolve  car  hire 
disputes  thereunder.  The  Commission 
may  review  allegations  of  abuse  of  the 
car  hire  dispute  resolution  process 
established  under  those  rules. 

(ui)  Car  hire  disputes  involving  an 
owner  or  user  not  a  party  to  that 
agreement  may  be  resolved  by  the 
Commission. 

(d)  Car  hire  agreements.  Rail  carriers 
are  authorized  to  negotiate  and  enter 
into  agreements  governing  car  hire. 

(e)  Effective  date.  This  rule  shall  take 
effect  on  the  first  day  of  the  first  month 
following  the  expiration  of  30  days  from 
the  date  of  publication  of  such  rule  in 
the  Federal  Register. 


PART  1039-EXEMPTIONS 

2.  The  authority  citation  for  part  1039 
con'inues  to  read  as  follows: 

.-Vuthoritv:  49  L'.S.C.  10321,  10505. 10"08, 
10762  and  11105:  5  US.C.  553. 

§  1039.14    [Amended] 

3,  In  §  1039.14.  paragraph  ic]{3)  is 
proposed  to  be  amended  by  adding  the 
following  language  to  the  end  of  that 
paragraph; 

(c)  •   *   • 

(3)  '   '   *  Any  improvements  or 
repairs  subsequent  to  December  31 
1990,  to  the  excluded  boxcars  performed 
under  OT-37  criteria  or  under  rebuilt 
criteria  or  any  other  criteria  shall  not 
result  m  any  increases,  additions,  or 
surcharges  in  the  car  hire  rates  for  such 
cars. 

•  t  •  *  * 

:FR  Ool  91-11.^  Filed  1-1&-91;  8:45  am] 
BtLUNG  CODE  703i-01-« 


1784 


Federal  Register  /  Vol.  56.  No.  12  /  Thursday.  January  17.  1991  /  Notices 


1785 


Notices 


Federal   Register 

Vol.  56.  No.  12 

Thursday,  January  17.  1991 


/ 


This  section   of  the   FEDERAL  REGISTER 
contains  documents  other  than  ruJas  or 
proposed  rules  that  are  applcabie  to  the 
public.   NotKes  of  heanngs   arxl 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegaticns  o' 
autfiority.   fikng   of  petitions  and 
applicauons  and  agency  statements  o( 
organization  and  functions  are  examples 
of  documents  appeanng   in  this   section 


ACTION 

Proposed  Amendment  to  Student 
Community  Service  Project  Guidelines 

aoehcy:  action 

ACTION:  Notice  of  proposed  amendment 
to  the  Student  Community  Service 
Project  Guidelines. 

summary:  The  following  Notice  sets  out 
the  amended  guidelines  under  which 
Student  Community  Service  Projects 
will  operate,  superseding  the  guidelines 
published  in  the  Federal  Register 
November  10. 1987  (Vol.  52.  No.  178. 
pages  43211-43215).  These  guidelines  set 
forth  the  overall  program  philosophy, 
responsibilities  of  the  sponsor,  staff. 
volunteers,  and  volunteer  placement 
sites.  Further,  the  guidelines  provide 
basic  data  on  the  admmistration  of  a 
Student  Community  Service  Project. 

The  proposed  changes  eliminate 
specific  references  to  Federal  dollar 
amounts  available  and  the  specific 
dollar  amount  of  matching  funds 
required  for  grants  awarded  in  the 
Student  Community  Service  Program.  In 
order  to  reduce  the  paperwork  burden 
on  the  public,  reporting  requirements 
have  been  reduced  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980. 
Finally,  the  list  of  ACTION  offices  has 
been  deleted. 

DATES:  Written  comments  should  be 
submitted  no  later  than  February  19. 
19991.  to  Valerie  Wheeler,  ACTION.^ 
nOO  Verm.ont  Avenue  NW..  room  8lt)0. 
Washington.  DC  20.S25. 
SUPPLEMENTARY  INFORMATION:  Section 
420  of  the  Domestic  Volunteer  Service 
Act  of  1973  (42  U.S.C.  5060)  was 
amended  in  1979  to  define  the  term 
regulation  and  to  detail  the  procedures 
to  be  followed  in  prescribing 
regulations.  Through  its  broad  definition 
of  a  regulation,  the  section  requires  that 
"any  rule,  regulation,  guideline, 
interpretation,  order,  or  requirement  of 
general  applicability"  issued  by  the 


Director  of  ACTION  must  be  published 
with  a  30-day  comment  period  except  in 
certain  limited  circumstances.  These 
Guidelines,  although  not  regulations 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et.  seg],  may,  in  whole  or 
in  part,  be  required  by  the  DVSA  to  be 
published  in  proposed  form  for 
comments. 

ACTION  has  determined  that  these 
guidelines  are  not  major  rules  as  defined 
in  E.0. 12291.  This  determination  ia 
based  on  the  proposed  grants'  size  and 
purpose,  neither  of  which  will  result  in 
the  economic  impact  of  a  major  rule. 
These  guidelines  are  noted  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Number  72.005. 

I.  Introduction 

This  Notice  sets  forth  the  guidelines 
under  which  Student  Community 
Service  Projects  will  operate.  Student 
Community  Service  Project  guidelines 
are  contained  in  seven  parts: 

Part  I — Introduction 
Part  II— Purpose 

Part  III— Grantee  Eligibility  and  Selection 
Criteria 
Part  IV— Grant  Application  Procedures 
Part  V — Project  Management 
Part  VI — Student  Volunteer  Assignments 
Part  VII— Restrictions 

These  guidelines  supersede  Student 
Community  Service  Program  Guidelines 
published  in  the  Federal  Register,  dated 
November  10. 1987,  and  instructions  and 
technical  assistance  provided  to  grants 
previously  awarded  under  title  I,  part  B. 
section  114  of  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended  (Pub.  L. 
93-113,  42  U.S.C.  4974). 

II.  Purpose 

Student  Community  Service  Projects 
are  authorized  under  title  I.  part  B. 
Section  111  and  Section  114  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amende  (Pub.  L.  93-113.  42  U.S.C. 
4971.  4974).  The  statutory  purpose  of 
these  projects  is  to  encourage  students 
to  undertake  volunteer  service  in  their 
communities  in  such  a  way  as  to 
enhance  the  educational  value  of  the 
service  experience  through  participation 
in  activities  which  address  proverty- 
related  problems.  Student  volunteers 
must  be  enrolled  in  secondary, 
secondary  vocational  or  post-secondary 
schools  on  an  in-school  or  out-of-school 
basis.  They  serve  part-time  and  without 
a  stipend. 


Service  opportunities  must  result  in 
student  volunteers  gaining  learning 
experiences  through  service  in  low- 
income  communities,  whether  or  not 
they  receive  academic  credit. 

The  intent  of  Student  Community 
Service  Projects  is  to  join  community, 
school  and  youth  in  developing  the 
scope  and  nature  of  volunteer 
experiences  which  serve  the  needs  of 
poverty  communities  while  securing 
resources  by  which  the  effort  can  be 
continued  and  expanded,  if  needed, 
after  Federal  support  ends. 

Local  communities  should  determine 
what  their  problems  are  and  how  best  to 
solve  them.  ACTION  resources  may  be 
made  available  to  assist  in  helping 
communities  solve  some  of  their 
problems  through  fostering  student 
volunteer  service.  The  community  must 
generate  increasing  resources  to  enable 
the  project  to  continue  once  ACTION 
grant  finds  are  no  longer  provided. 
Technical  assistance  and  training  in 
project  management,  fundraising.  and 
recruiting  will  be  provided  by  ACTION 
as  required. 

III.  Grantee  Eligibility  and  Selection 
Criteria 

The  following  criteria  will  be 
considered  by  ACTION  in  the  selection 
and  approval  of  Student  Community 
Service  Projects; 

A.  The  applicant  must  be  a  Federal, 
State,  or  local  agency,  or  private  non- 
profit organization  or  foundation  in  the 
United  States,  the  District  of  Columbia, 
Virgin  Islands.  Puerto  Rico.  American 
Samoa,  or  Guam,  which  has  the 
authority  to  accept  and  the  capability  to 
administer  a  student  com.munity  service 
project  grant. 

B.  Stude:  t  volunteer  activities  must  be 
poverty-related  in  scope  and  otherwise 
comply  with  the  provisions  of  the 
legislative  authority  outlined  in  Part  II. 

C.  Grant  funds  must  be  used  to  initiate 
or  expand  a  student  volunteer 
community  service  project  which 
addresses  the  needs  of  the  low-income 
community, 

D.  The  grantee  must  develop  and 
maintain  community  support  for  the 
Student  Community  Service  Project 
through  a  planned  program  including 
public  awareness  and  communications. 

E.  Proposed  community  representation 
in  the  project's  planning  and  operation, 
including  representatives  of  youth 
groups,  school  systems,  educational 


institutions,  etc.,  must  be  identified  in 
the  grant  application. 

F.  The  grant  application  must 
demonstrate  that  project  goals  and 
objectives  are  quantifiable,  measurable, 
and  show  benefits  to  the  student 
volunteers  and  to  the  low-income 
community.  It  must  describe  the 
expected  learning  outcomes  which  will 
result  from  the  service  experience.  The 
projected  number  of  student  volunteers 
who  will  serve  in  the  project  and  hours 
of  service  are  to  be  included  in  project 
goals  and  objectives. 

G.  The  grant  application  must 
demonstrate  how  student  volunteers 
will  be  recruited  and  how  they  will 
receive  orientation  appropriate  to  their 
assignments. 

H.  The  grantee  must  identify 
resources  which  will  permit 
continuation  of  the  student  community 
service  project,  if  needed,  upon  the 
conclusion  of  Federal  funding  as 
outlined  in  Part  II. 

I.  The  grantee  must  comply  with  all 
programmatic  and  fiscal  aspects  of  the 
project  and  may  not  delegate  or  contract 
this  responsibility  to  another  entity.  This 
includes  compliance  with  applicable 
financial  and  fiscal  requirements 
established  by  ACTION  or  other 
elements  of  the  Federal  government. 
This  does  not  refer  to  agreements  made 
with  volunteer  placement  sites  as 
discussed  in  Part  VI. 

J.  The  grantee  must  ensure  compliance 
with  the  restrictions  outlined  in  Part  VII. 

The  Director  of  VISTA/Student 
Community  Service  Programs  may  use 
additional  factors  in  choosing  among 
applicants  who  meet  the  minimum 
criteria  specified  above,  such  as; 

1.  Geographic  distribution; 

2.  Availability  of  volunteer  activities 
to  students  from  all  segments  of  society: 

3.  Applicants'  accessibility  to 
alternate  resources,  both  technical  and 
financial; 

4.  Allocation  of  Student  Community 
Service  resources  in  relation  to  other 
ACTION  funds. 

IV.  Grant  Application  Procedures 

A.  Scope  of  Grant 

Student  Community  Sen-ice  Project 
grants  are  awarded  for  up  to  a  twelve- 
month period.  Requests  for  second-  or 
third-year  reduced  funding  can  be 
sought  by  grantees.  The  levels  of 
funding  and  matching  requirements  are 
published  in  Federal  Register 
announcements  of  funding  availability. 
The  grantee  is  required  to  contribute  a 
local  share  each  year.  Final 
determination  of  the  actual  amount  of 
grant  awards  rests  with  the  ACTION 
Regional  Director. 


ACTION  seeks  sponsoring 
organizations  which  can  demonstrate 
the  ability  to  raise  sufficient  local 
support  in  order  to  achieve  100%  non- 
ACTION  funding  of  their  Student 
Community  Service  Projects  after 
Federal  funding  ends. 

Applicants  for  new  or  renewal  grants 
must  comply  with  the  provisions  of 
Executive  Order  12372.  the 
"Intergovernmental  Review  of  Federal 
Programs"  as  set  forth  in  45  CFR  part 
1233.  Contact  the  ACTION  State  Office 
for  specific  instructions  on  how  to  fulfill 
this  requirement. 

Publication  of  this  announcem.ent 
does  not  obligate  ACTION  to  award  any 
specific  number  of  grants  or  to  obligate 
the  entire  amount  of  funds  available,  or 
any  part  thereof,  for  grants  under  the 
VlSTA/Student  Community  Service 
Projects. 

B.  Procedures  for  New  Grantees 

Project  application  forms  are 
available  from  ACTION  State  offices, 
w'hich  will  also  establish  schedules  for 
application  submission.  Grant  allowable 
costs  are  contained  in  ACTION 
Handbook  2650.2,  Grants  Management 
Handbook  for  Grantees,  which  is 
available  from  ACTION  State  or 
Regional  offices. 

Applications  are  to  be  submitted  to 
the  appropriate  ACTION  State  Office 
for  review  and  subsequently  forwarded 
to  the  ACTION  Regional  office  for 
co.mment  prior  to  their  submission  to  the 
Director  of  VISTA/Student  Community 
Service  Programs,  who  will  make  the 
final  selection  of  new  Student 
Community  Service  project  grantees. 

The  Regional  Directors  will  notify  all 
applicants  of  the  final  decisions,  and  the 
Regional  Grants  and  Contracts  Officers 
will  issue  Notices  of  Grant  Awards  to 
the  grantees  upon  notification  from  the 
Director  of  VISTA/Student  Community 
Service  Programs. 

C.  Procedures  for  Renewal  Grantees 

Applications  for  renewal  projects  will 
be  evaluated  using  the  factors  identified 
in  selecting  initial  grantees,  as  well  as 
the  grantee's  compliance  with  these 
guidelines  and  the  grantee's 
performance  during  the  previous  year(s), 
particularly  in  the  achievement  of 
measurable  goals  and  objectives.  All 
project  renewals  are  subject  to  the 
availability  of  funds. 

Applications  for  renewal  for  second 
and  third  years  are  reviewed  at  the 
ACTION  State  Office  level  and 
submitted  to  the  ACTION  Regional 
Director  for  final  approval. 

If  the  second-  or  third-year  renewal 
application  is  denied,  the  sponsor  will 
be  notified  that  the  ACTION  Regional 


Director  intends  to  deny  the  application 
for  renewal;  and  the  sponsor  will  be 
given  an  opportunity  to  show  cause  why 
the  application  should  not  be  denied  in 
accordance  with  45  CFR  part  1206.  This 
regulation  is  available  from  ACTION' 
State  or  Regional  Offices. 

V.  Project  Management 

Sponsors  shall  manage  grants 
awarded  to  them  in  accordance  with  the 
provisions  of  these  guidelines  and 
ACTION  Handbook  2650.2.  Grants 
Management  Handbook  for  Grantees, 
which  will  be  furnished  to  the  sponsor 
at  the  time  the  initial  grant  is  awarded. 

Project  support  provided  under  an 
ACTION  grant  will  be  furnished  at  the 
lowest  possible  cost  consistent  with  the 
effective  operation  of  the  project.  Project 
costs  for  which  ACTION  funds  are 
budgeted  must  be  justified  as  being 
essential  to  project  operation.  -s 

A.  Local  Support  Contributions 

The  Student  Community  Service 
Project  sponsor  shall  be  responsible  for 
providing  a  non-federal  share 
contribution  for  each  year  of  the  grant's 
operation.  This  amount  can  be  obtained 
through  cash  and/or  allowable  in-kmd 
contributions. 

Local  share  can  include,  but  is  not 
limited  to.  cash  or  in-kind  contributions 
such  as  office  space,  office  equipment, 
supplies,  accounting  services,  insurance. 
vehicles,  telephones,  printing,  postage, 
recognition,  travel  and  personnel  which 
directly  benefit  the  project. 

B.  Reporting  Requirements 

Sponsors  must  comply  with  fiscal 
reporting  requirements  specified  in  the 
Notice  of  Grant  Award  and  must 
maintain  records  in  accordance  with 
generally  accepted  accounting 
principles.  Records  shall  be  kept 
available  for  inspection  at  the  request  of 
ACTIO.N  and  shall  be  preserved  for  at 
least  three  years  following  the  date  of 
submission  of  the  final  Financial  Status 
Report  for  each  budget  period. 

If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims,  or 
audit  findings  involving  the  records 
have  been  resolved. 

Project  progress  reports  shall  also  be 
submitted  to  the  ACTION  State  Office. 
Sponsors  are  required  by  ACTION  to 
provide  accurate  and  timely  preparation 
and  submission  of  project  reports. 

C.  Insurance 

Grantees  are  responsible  and  must 
show  evidence  that  student  volunteers, 
while  performing  their  assigiunents. 
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have  adequate  accident,  personal 
liability,  and  automobile  liability 
insurance  coverage  consistent  with 
other  insurance  maintained  by  the 
organization,  and  with  sound 
institutional  and  business  practices. 

D.  Transportation 

The  sponsor  should  structure  student 
volunteer  assignments  to  minimize 
transportation  expenses  and 
requirements. 

When  transportation  is  not  provided, 
volunteers  may  be  reimbursed  for  actual 
costs  within  the  limitations  prescribed 
by  the  local  project  and  the  availability 
of  funds. 

E.  Project  Staff 

Each  grantee  will  designate  a  oerson 
to  serve  as  the  project  director  A  full- 
time  director  is  desirable  A  rationale 
for  less  than  a  full-time  project  director 
must  be  included  with  the  project 
application.  The  project  director  should 
be  hired  within  30  days  of  the  project 
start  date.  Supervision  of  the  project 
director  is  the  responsibility  of  the 
sponsor. 

Student  Community  Service  Project 
staff  are  employees  of  the  grantee 
organization  and  are  subject  to  its 
personnel  policies  and  practices. 

F.  Comwunity  Relcuons 

1.  Community  Support 

A  viable  community  support  system 
needs  to  be  initiated  to  ensure  project 
success  and  project  continuation 
without  Federal  funds.  Project  support 
may  be  sought  from  school  districts. 
governmental  entities,  religious  and 
service  groups,  foundations,  the 
business  community,  youth 
organizations,  etc.  One  meth  i;i  of 
enlisting  and  maintaining  community 
support  for  the  project's  operation  is 
through  the  establishment  of  a  project 
advisory  council  and/or  worhng 
committee  of  the  sponsor's  board.  Initial 
outreach  to  representatives  of  these 
groups,  as  evidenced  by  accompanying 
letters  of  support,  is  seen  as  an  effective 
step  toward  the  development  of  the 
application. 

2.  Volinteer  Recognition 

With  the  participation  of  the  sponsor, 
the  staff,  and  volunteer  placement  sites, 
recogn,tion  should  be  given  to  student 
voiiintefs  for  service  to  the  community. 
Projec'.s  can  also  provide  recognition  to 
local  ir.iividuals  ar.d  agencies  or 
orguiii/aMons  for  si'.;nificant  activities  in 
suppo,-t  of  pro|ect  aoals.  Specific 
recognition  activities  should  be  reflected 
in  the  application  narrative  and  budget. 


3.  Public  Awareness 

A  strong  community  relations  program 
ensures  public  awareness  of  start-up 
and  continuing  project  activities.  It  is 
essential  for  the  successful  recruiting  of 
volunteers  and  for  the  recognition  of 
volunteer  service.  The  project  sponsor 
and  project  director  should  inform 
community,  city  and  county  officials, 
and  the  media  about  development, 
growth  and  success  of  the  student 
Community  Service  project. 

VI.  Student  Volunteer  Assignments 

Student  volunteers  are  assigned  to 
serve  low-income  communities  in  a 
variety  of  ways.  Local  sponsors  are 
expected  to  develop  volunteer  service 
opportunities  taking  into  consideration 
the  focus  of  the  project,  the  age,  skills, 
and  interests  of  student  volunteers,  as 
well  as  the  value  of  the  learning 
experience  itself. 

Clear  understanding  concerning  the 
responsibilities  of  volunteer  placement 
sites  must  be  reached  between 
representatives  of  the  grantee's  project 
staff  and  the  volunteer  site  supervisor. 
Agreements  may  be  form.ally  arranged 
through  the  utilization  of  a 
Memorandum  of  Understanding,  a  Letter 
of  Agreement,  or  other  means. 

A  formal  agreement  between  the 
project  staff  and  volunteer  site  will 
greatly  assist  the  staff  and  volunteers  in 
the  management  of  volunteers.  Issues 
and  responsibilities  concerning 
volunteer  recruitment,  orientation/ 
training,  volunteer  transportation, 
recognition  and  reporting  of  service 
hours,  are  functions  outlined  in  this 
agreement. 

Vn.  Restrictions 

A.  Special  Restrictions  on  Student 
Community  Service  Project  Grantees 

1.  Political  Activities 

a.  Grant  funds  shall  not  be  used  to 
finance,  directly  or  indirectly,  any 
activity  to  influence  the  outcome  of  any 
election  to  public  office  or  any  voter 
registration  activity. 

b.  No  project  shall  use  grant  funds  to 
provide  services,  employ  or  assign 
personnel  or  volunteers  for,  or  take  any 
action  which  would  result  in  the 
identification  or  apparent  identification 
of  the  project  with: 

(1)  Any  partisan  or  non-partisan 
political  activity  or  any  other  political 
activity  associated  with  a  candidate,  or 
contending  faction  or  group,  in  an 
election  for  public  or  party  office; 

(2)  Any  activity  to  provide  voters  or 
prospective  voters  with  transportation 
to  the  polls  or  similar  assistance  in 
connection  with  any  election;  or 


(3)  Any  voter  registration  activity. 
2.  Lobbying 

a.  No  grant  funds  or  volunteers  may 
be  used  by  the  sponsor  in  any  activity 
for  the  purpose  of  influencing  the 
passage  or  defeat  of  legislation  or 
proposals  by  initiative  petition,  except 
as  follows: 

(1)  In  any  case  in  which  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  a  student  volunteer,  u  sponsor 
chief  executive,  his  or  her  designee,  or 
project  staff  to  draft,  review,  or  testify 
regarding  measures  or  to  make 
representations  to  such  legislative  body, 
committee,  or  member;  or 

(2)  In  connection  with  an 
authorization  or  appropriation  measure 
directly  affecting  operation  of  the 
program. 

Regulations  found  in  45  CFT^  part  1226, 
"Prohibitions  On  Electoral  and  Lobbying 
Activities,'"  apply  fully  hereto,  and 
provide  further  details  on  the  limitations 
of  political  and  lobbying  activities  that 
apply  to  volunteers  and  sponsors.  Each 
grantee  is  obliged  to  know,  and  to 
communicate  to  staff  and  volunteers,  the 
prohibitions  included  therein. 

3.  Special  Restriction  on  State  or  Local 
Government  Employees 

If  the  sponsor  receiving  a  grant  from 
ACTION  is  a  State  or  local  government 
agency,  certain  restrictions  contained  in 
chapter  15  of  title  5  of  the  United  States 
Code  are  applicable  to  persons  who  are 
principally  employed  in  activities 
associated  with  the  project.  The 
restrictions  are  not  appHcable  to 
employees  of  educational  or  research 
institutions.  An  employee  subject  to 
these  restrictions  may  not: 

a.  Use  his  or  her  official  authority  or 
influonce  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election 
or  nomination  fur  office. 

b.  Directly  or  indirectly  coerce, 
attempt  to  coerce,  command,  or  advise  a 
State  or  local  officer  or  employee  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
party,  committee,  organization,  agency 
or  person  for  political  purposes:  or 

c.  Be  a  candidate  for  elective  office, 
except  in  a  non-partisan  election.  "Non- 
partisan election"  means  an  election  at 
which  none  of  the  candidates  is  to  be 
nominated  or  elected  as  representing  a 
political  party  any  of  whose  candidates 
for  Presidential  election  received  votes 
in  the  last  preceding  election  at  which 
Presidential  electors  were  selected. 

If  a  project  staff  member,  whose 
salary  is  traceable  in  whole  or  in  part  to 
an  ACTION  grant,  is  also  a  State  or 
local  government  employee,  the  staff 
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member  is  covered  by  provisions  of  the 
Hatch  'Xcl,  restricting  in  many  instances 
publi    participation  in  partisan  political 
activities.  Questions  about  the  coverage 
of  the  Hatch  Act  may  be  addressed  to 
ACTION,  Office  of  General  Counsel, 
1100  Vermont  Avenue.  NW.,  room  9200, 
Was'nington,  DC  20525. 

4.  Non-discrimination 

No  person  with  responsibility  for  the 
operation  of  a  project  shall  discriminate 
with  respect  to  any  activity  or  program 
because  of  race,  creed,  belief,  color, 
national  origin,  sex.  age.  handicap,  or 
political  afTiliation, 

5.  Religious  Activities 

Volunteers  and  project  staff  funded  by 
ACTION  shall  give  religious  instmction, 
conduct  worship  services,  or  engage  in 
any  form  of  proselytization  as  part  of 
their  duties. 

6.  Labor  and  Anti-Labor  Activity 

No  grant  funds  shall  be  directly  or 
indirectly  utilized  to  finance  labor  or 
anti-labor  organization  or  related 
activity. 

7.  Non-displacement  of  Employed 
Workers 

A  student  volunteer  may  not  perform 
any  service  or  duty  which  would 
supplant  the  hiring  of  workers  who 
would  otherwise  be  employed  to 
perform  similar  services  or  duties:  or 
result  in  the  displacement  of  employed 
workers  or  impair  existing  contracts  for 
ser\  ice. 

8.  Non-compensation  for  Services 

No  volunteer  or  other  person, 
organization,  or  agency  shall  request  or 
receive  any  compensation  for  services 
of  student  volunteers.  No  volunteer  site 
or  any  member  or  cooperating 
organization  shall  be  requested  or 
required  to  contribute,  or  to  solicit 
contributions,  to  establish  any  part  of  a 
local  share.  This  does  not  prevent  the      " 
acceptance  of  cash  contributions  made 
voluntarily  and  without  condition  to  the 
grantee  for  legitimate  charitable 
purposes. 

9.  Volunteer  Status 

Student  volunteers  are  not  employees 
0*^  the  sponsoring  organization  or  the 
U.S.  Government  while  volunteers. 

10.  Nepotism 

Persons  selected  for  project  staff 
positions  may  not  be  related  by  blood  or 
marriage  to  other  project  staff,  sponsor 
staff  or  officers,  or  members  of  the 
sponsor  Board  of  Directors  unless  there 
's  concurrence  by  ACTION. 

Authority:  42  U.S.C.  4974. 


Dated  in  Washington.  DC  on  December  20. 

1990. 

|ane  ,\.  Kenoy, 

Diredor.  ACTION. 

[FR  Doc.  91-1188  Filed  1-1&-91;  8:45  am] 

BILUNQ  CODE  S0S0-2S-M 


DEPARTMENT  OF  AGRICULTURE 

Form*  Under  Review  by  Office  of 
Management  and  Budget 

January  11.1991, 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Redaction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 
Department  Clearance  Officer,  USDA, 

OIRM,  room  404-W  Admin.  BIdg., 

Washington,  DC  20250,  (302)  447-2118. 

New  Collection 

•  Food  and  Nutrition  Serv  ice. 
Commodity  Letter  of  Credit 
Modification  Demonstration  Evaluation, 
One-time  data  collection.  State  or  local 
governments;  Non-profit  institutions;  500 
responses;  1.901  hours,  John  R.  Endahl, 
(-■0.3)75&-3]15. 

•  Food  Safety  and  Inspection  Service. 
Preventing  Cross-Contamination  of 
Meat  Products,  On  occasion.  Businesses 
or  other  for-profit;  5,000  responses;  5,000 
hours,  Roy  Purdie,  Jr.  (202)  447-5372. 

Donald  E.  Hulcher, 

Dt'pu'y  Departmental Clecrance  Officer. 

[i-R  Doc.  91-1093  Filed  1-16-61;  &45  amj 

BILLING  CODE  34tt)-01-« 


Forest  Service 

Glfford  Pinchot  National  Forest;  Mount 
St.  Helens  Nattwwi  Volcanic 
Monument;  Minor  Boundary  Revision 

agency;  Forest  Service.  L'SDA. 
ACTION:  Notice  of  intent  to  revise 
boundary. 

SUMMARY;  The  Forest  Service  hereby 
gives  notice  of  a  proposed  minor 
boundary  revision  for  the  Mount  St. 
Helens  National  Volcanic  Monument, 
Glfford  Pinchot  National  Forest.  Cowlitz 
County,  Washington.  The  Act  of  August 
26, 1982,  establishing  the  Monument 
requires  public  notice  of  proposed 
boundary  revisions  for  a  60-day  period 
prior  to  final  approval  by  the  Secretary 
of  Agriculture. 

DATES:  The  60-day  notice  period  expires 
March  18,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Bavles.  Lands  Specialist.  USDA, 
Forest  Service,  P.O.  Box  96090, 
Washington,  DC  20090-6090.  (202)  453- 
9345  or  Paul  Prigge,  Lands  Staff  Officer, 
Glfford  Pinchot  National  Forest. 
Vancouver,  Washington  98661-7299, 
(206)  696-7516. 

SU^Pl£MENTARY  INFORMATION:  in 
accordance  with  section  1(b)(2)  of  the 
Act  of  August  28, 1982  (96  Stat.  301). 
establishing  the  Mount  St.  Helens 
National  Volcanic  Monument,  the 
Secretary  of  Agriculture  proposes  a 
minor  revision  of  the  boundarv  of  the 
Monument  from  that  onginally  adopted. 
The  revision  will  add  approximately 
1.450  acres,  or  1.3  percent,  to  the  110.000- 
acre  Monument.  Approximately  1.200 
acres  are  privately  owned  and  250  acres 
are  owned  by  the  State  of  Washington. 

The  current  boundarj  of  the 
Monument  follows  aliquot  part 
subdivision  boundaries  north  of  the 
Toutle  River  rr.udflow.  The  revision 
would  move  the  Monument  boundary 
approximately  one-half  mile  north,  to 
coincide  with  the  south  right-of-way  line 
of  the  relocated  State  Route  504. 

One  purpose  of  the  boundary  revision 
is  to  permit  Forest  Service  control  of 
vegetation  and  management  activities  in 
the  area  between  State  Route  504  and 
the  Mountain  for  recreational  viewing  of 
the  Monument.  Another  purpose  is  to 
free  the  present  owners  from 
uneconomic  remnants  of  land  that  have 
been  or  will  be  separated  from  its 
contiguous  ownership  by  the  relocation 
of  the  state  road. 

The  private  lands  involved  are  added 
with  the  concurrence  of  the  pnvate  land 
owner  who  has  entered  into  a  land 
exchange  for  comparable  National 
Forest  System  lands  within  the  Gifford 
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Pinchot  and  Snoqualmie  National 
Forests.  The  State  lands  are  added  with 
the  concurrence  of  the  State  of 
Washington  who  has  proposed  to 
exchange  them  with  the  Forest  Service 
in  the  future. 

The  legal  description  of  the  boundary 
revision  is  as  follows:  All  descriptions 
are  for  the  Willamette  Meridian,  Cowlitz 
County.  Washington. 

Beginning  at  a  point  on  the  Mount  St. 
Helens  National  Volcanic  Monument 
boundary,  which  point  is  the  west  V* 
corner  of  section  36  of  Township  10 
North.  Range  4  East,  thence  westerly 
along  the  east-west  centerline  of  section 
35,  Township  10  North,  Range  4  East,  to 
the  south  right-of-way  line  of  the 
proposed  highway.  State  Route  504, 
thence  westerly  along  the  south  right-of- 
way  line  of  proposed  State  Route  504. 
over  an  across  sections  35  and  34, 
Township  10  North,  Range  4  East, 
section  3  and  4,  Township  9  North, 
Range  4  East,  section  33  and  32  of 
Township  10  North,  Range  4  East,  and 
section  5  of  Township  9  North,  Range  4 
East,  to  a  point  where  said  south  right- 
of-way  line  intersects  the  west  line  of 
section  5  of  Township  9  North,  Range  4 
East,  thence  southerly  along  said  section 
line  to  the  west  Va  corner  of  said  section 
5  which  is  a  point  on  the  original 
National  Volcanic  Monument  boundary. 

The  proposed  revisions  have  been 
reviewed  by  the  Mount  St.  Helens 
Scientific  Advisory  Board.  Maps 
showing  the  revisions  are  available  at 
the  Office  of  the  Forest  Supervisor. 
Cifford  Pinchot  National  Forest.  6926  E 
Fourth  Plain  Blvd.  Vancouver. 
Washington,  and  at  the  Office  of  the 
Monument  Manager,  Chelatchie, 
Washington.  Notice  has  also  been  given 
to  congressional  committees  as  required 
by  the  Act.  A  notice  of  final  action  on 
this  boundary  revision  will  be  published 
followmg  the  60-day  period. 

D.iled  lanuary  9. 1991. 
[ames  C.  Overbay, 

Deputy  Chief. 

IFR  Doc.  91-1084  Filed  1-16-91;  8;45  am) 

BILLING  CODE  M10-11-M 


National  Forest  Lands  In  the  Lake 
Tahoe  Basin,  California,  Intention  to 
Prepare  and  Environmental  Impact 
Statement 

In  the  matter  of  an  off-highway  vehicle  and 
Irnasportation  plan  for  the  national  forest 
lands  in  the  Lake  Tahoe  Basin.  CA,  Lake 
Tahoe  Basin  Management  Unit.  Eldorado  and 
Placer  Counties,  California  and  Washoe  and 
Douglas  Counties  and  the  Carson  City  Urban 
Area.  Nevada;  intent  to  prepare  an 
envi.'-onmenlal  impact  statement. 


The  Department  of  Agriculture.  Forest 
Service,  will  prepare  an  environmental 
impact  statement  on  its  transportation 
system,  with  special  attention  to  off- 
highway  vehicle  (OHV)  policy. 

Decisions  on  off-highway  vehicles 
would  implement  direction  in  the  Land 
and  Resource  Management  Plan  for  the 
Lake  Tahoe  Basin  Management  Unit, 
adopted  in  1988. 

The  draft  EIS  will  examine  five 
alternative  plans  for  the  Lake  Tahoe 
Basin  Management  Unit  transportation 
system. 

Alternative  "/4  "  describes  the  present 
235-mile  network  of  roads  and  OHV 
trails  presently  in  use. 

Alternative  "5"  entails  the  closure 
(and  restoration  to  a  natural  state)  of  a 
number  of  unneeded  roads,  together 
with  the  addition  of  connector  trails  and 
roads  to  improve  their  value  for 
recreational  travel.  Snowmobiles  would 
operate  as  at  present,  but  with  a 
requirement  for  a  minimum  12"  of  snow 
for  travel. 

Alternative  "C'is  like  "B",  above, 
except  that  additional  miles  of 
backcountry  roads  would  be  closed,  and 
no  new  construction  of  OHV  trails 
would  occur. 

Alternative  "Z7"  minimizes  the  length 
of  the  road  system  in  the  Lake  Tahoe 
Basin.  Only  the  most  essential  roads 
would  be  open,  and  these  roads  would 
be  surfaced  to  minimize  and  production 
of  dust.  The  only  recreational 
opportunity  would  be  driving  "street- 
legal"  vehicles  (conventional  cars, 
trucks  and  four-wheel  drives)  on  the 
surfaced  roads. 

Alternative  "E"  describes  the  system 
proposed  in  "B",  with  the  addition  of 
several  OHV  trails  recommended  by 
organized  OHV  groups,  including  a 
route  connected  the  Tahoe  Basin  with 
the  Toiyabe  National  Forest  across 
Luther  Pass. 

Considerable  scoping  and  analysis 
has  revealed  the  principal  issues  in  the 
proposed  action:  (1)  Effects  of  the  soils 
and  water  of  Lake  Tahoe  Basin;  (2) 
effects  on  residents  living  near  an  open 
OHV  trail,  and  (3)  effects  on  the  resident 
OHV  owners  committed  to  the  sport. 

Because  of  the  extensive  scoping 
conducted  in  November.  1989.  no  public 
meetings  will  be  held  until  the  draft  EIS 
has  been  completed. 

The  analysis  is  expected  to  take  about 
three  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  March  15, 1991.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  August  15. 
1991. 

Written  comments  and  suggestions 
concerning  the  anlaysis  should  be  sent 
to  the  responsible  official.  Robert  E. 


Harris.  Forest  Supervisor.  Lake  Tahoe 
Basin  Management  Unit.  870  Emerald 
Bay  Road.  South  Lake  Tahoe.  CA  96150. 
by  March  1. 1991. 

Questions  about  the  plan  and  the 
environmental  impact  statement  should 
be  directed  to  Robert  A.  McDowell. 
Recreation  Staff  Officer,  or  Gary  Weigel, 
Off-highway  Vehicle  Program  Manageer. 
at  (916)  573-2600. 

Dated:  January  7. 1991. 
Robert  E.  Harris. 
Forest  Supervisor. 
IFR  Doc.  91-1118  Filed  1-16-91;  8:45  am] 

BILLING  CODE  3410-11-M 


Mendocino  National  Forest  Land  and 
Resource  Management  Plan;  Intent  to 
Prepare  an  Environmental  Impact 
Statement  i 

In  the  matter  of  Mendocino  National 
Forest.  Colusa.  Glenn,  Lake,  Mendocino, 
Tehama,  and  Trinity  Counties.  California. 

In  September.  1986,  the  Department  of 
Agriculture,  Forest  Service  distributed  a 
Draft  Elnvironmental  Impact  Statement 
(DEIS)  and  Proposed  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  for  public  review  and  comment. 
Due  to  significant  changes  in  the 
resource  management  situation,  most 
notably  the  effects  of  major  wildfires  on 
the  forest  during  the  1987  fire  season 
and  the  listing  of  the  Northern  Spotted 
Owl  as  a  Threatened"  species  under 
the  Endangered  Species  Act  of  1973.  it 
has  become  necessary  to  withdraw  this 
DEIS  and  Proposed  Forest  Plan  and  to 
prepare  a  new  DEIS  and  Forest  Plan 
which  reflects  these  changes. 

This  new  DEIS  and  Proposed  Forest 
Plan  will  reflect,  to  the  extent  still 
applicable,  the  comments  received  on 
the  initial  documents.  The  Forest  Plan 
will  provide  policy  and  program 
direction  for  the  National  Forest  lands 
under  the  administration  of  the  Forest 
Supervisor  for  the  Mendocino  National 
Forest. 

The  Forest  Plan  will  be  selected  from 
a  range  of  alternatives  including  a  "No 
Action"  alternative  which  represents  a 
continuation  of  current  direction,  and 
other  alternatives  formulated  in 
response  to  identified  major  public 
issues  and  management  concerns. 

It  is  estimated  that  the  new  DEIS  and 
Proposed  Forest  Plan  will  be  available 
for  public  review  in  the  Spring  of  1991. 
Following  a  planned  three  month  (90 
day)  public  review  period,  a  Final 
Environmental  Impact  Statement  and 
Forest  Plan  will  be  prepared  and 
distributed. 
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Ronald  E.  Stewart.  Regional  Forester. 
Pacific  Southwest  Region.  San 
Francisco.  California,  is  the  responsible 
official 

For  further  information  about  the 
planning  process  or  the  Environmental 
Impact  Statement,  contact  Dick  English. 
Forest  Planning  Staff,  Mendocino 
National  Forest,  420  E.  Laurel  Street, 
Willows.  California  95988.  Telephone 
(916)  934-3316. 

Da'ed:  January  8.  1991. 
Daniel  K.  Chisholm. 
Forest  Supervisor. 
(F'R  Doc  91-1117  Filed  1-16-B1;  8:45  am] 

BILLING  CODE  S410-11-M 


Brush  Creek,  Hendricks  Creek  and 
Copet  Creek  Timber  Sales,  Idaho 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  the  proposed  Brush 
Creek,  Hendricks  Creek,  and  Copet 
Creek  Salvage  Timber  Sales.  McCall 
Ranger  District,  Payette  National  Forest, 
Idaho.  The  proposed  salvage  sales 
would  harvest  dead  and  dying 
Engelmann  spruce  timber.  The  trees 
have  been  infested  by  the  spruce  bark 
beetle  during  the  last  several  years. 
Some  of  the  stands  to  be  harvested  lie 
within  portions  of  two  roadless  areas 
'hat  the  Forest  Plan  allocated  to  timber 
m.anagement:  the  Secesh  and  the  French 
Creek/Patrick  Butte  roadless  areas.  No 
new  roads  would  be  built  in  the  roadless 
areas. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis 
to  be  included  in  the  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  is 
beginning  on  the  proposal  so  that 
interested  and  affected  people  know 
how  they  may  participate  and  contribute 
to  the  final  decision. 

DATES:  Comments  on  the  scope  of  the 
analysis  must  be  received  by  February 
15.1991. 

AD{>nESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Clark  Lucas.  EIS  Team 
Leader,  Payette  National  Forest,  McCall 
Ranger  District,  P.O.  Box  1026.  McCall, 
Idaho  83638. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  proposed  action 
should  be  directed  to  Clark  Lucas, 
phone  (208)  634-1445. 


SUPPLEMENTARY  INFORMATION:  The 

Payette  .National  Forest  Plan  (1988) 
provides  Forest-wide  direction  for 
management  of  the  resources  of  Payette 
National  Forest.  The  environmental 
impact  statement  for  the  Forest  Plan 
(1988)  analyzed  a  range  of  development 
and  non-development  alternatives  for 
the  Secesh  and  French  Creek/Patrick 
Butte  roadless  areas.  The  Plan  allocates 
portions  of  the  areas  to  timber 
management  and  assigns  them  to 
Management  Areas  «10. 11.  and  18. 

As  well  as  Forest-wide  direction,  the 
Plan  gives  specific  direction  for  these 
management  areas.  It  requires 
integrated  management  of  the  multiple 
resources  including  recreation,  range, 
soil  and  water,  fish,  wildlife,  timber,  and 
fire/fuels  to  meet  the  desired  future 
condition  of  the  Forest. 

Engleman  spruce  stands  on  the 
Payette  National  Forest  are 
experiencing  a  spruce  beetle  epidemic. 
Forest  Entomologists  estimate  that  80  to 
90  percent  of  sawtimber-sized  spruce  in 
the  proposed  sale  areas  will  be  killed 
within  the  next  few  years.  The  objective 
of  this  proposal  is  to  salvage  the  dead 
and  dying  spruce  timber  before  its 
market  value  is  lost  and  to  regenerate 
the  affected  areas  to  meet  management 
goals  and  objectives  in  the  Forest  Plan. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  particularly  during  scoping  of 
issues  and  review  of  the  DEIS. 

The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  covered  by  a  relevant  previous 
environmental  analysis. 

4.  Determining  potential  cooperating 
agencies  and  ta.sk  assignment. 

The  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat. 

The  Forest  Service  has  conducted 
internal  and  external  scoping  on  the 
proposed  timber  sales  and  has  identified 
preliminary  issues  and  concerns  that  fall 
info  these  categories: 

•  Fisheries 

•  Water  quality  and  quantity 

•  Economics 

•  Roadless/wilderness 

•  Recreation 

•  Wildlife 

•  Threatened.  Endangered,  and 
Sensitive  Species 

•  Grazing 

•  Timber 

•  Soils 


•  Fire  Management 

•  Wetlands  and  floodplains 

The  second  major  opportunity  for 
public  input  is  the  DEIS.  The  DEIS  will 
analyze  a  range  of  alternatives  to  the 
proposed  action,  including  the  no-action 
alternative  and  alternative  amounts  of 
salvage  timber  harvesting  The  DEIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  in 
March  1991.  EPA  will  then  publish  a 
notice  of  availability  of  the  DEIS  in  the 
Federal  Register.  Public  comments  are 
invited. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  EPj\'s 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
the  affected  areas  participate  at  that 
time.  To  be  most  helpful  comments  on 
the  DEIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  of  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions 
( Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)).  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  [Wisconsin  Heritages, 
Inc.  V.  Hams.  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980)).  The  reason  for  this  is 
to  ensure  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfullv  consider  them  and  respond 
in  the  final  EIS  (FEIS). 

Comments  on  the  DEIS  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  FEIS,  which  is 
scheduled  to  be  completed  in  May  1991. 
In  the  FEIS  the  Forest  Service  is 
required  to  respond  to  the  comments 
received  (40 CFR  15034).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  the  decision  and 
stating  the  reasons  for  it  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  under  36  CFR  part  217. 

Veto  J.  LaSalle.  Forest  Supervisor  of 
Payette  National  Forest.  McCall.  Idaho, 
is  the  responsible  official  for  this  HS. 
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Dated:  January  8,  1991. 
Veto  |.  USalla. 
Forest  Supervisor. 
|FR  Doc.  91-1124  Filed  1-16-91:  8:45  am] 

MUJNO  COOe  M19-11-M 


White  Mountain  National  Forest; 
Revised  Draft  Environmental  Impact 
Statement  for  the  Proposed  Expansion 
of  Loon  Mountain  Ski  Area 

AGENCV:  Forest  Service,  USDA. 
action:  Notice  of  availability  of  the 
Revised  Draft  Environmental  Impact 
Statement  (RDEIS). 

summary:  The  Department  of 
Agriculture.  Forest  Service  has  prepared 
a  RDEIS.  which  was  previously  issued 
as  a  Draft  EIS  (EPA  No.  890025),  and  a 
Supplement  (EPA  No.  890328)  thereto  for 
the  Loon  Mountain  Ski  Area-South 
Mountain  Expansion  Project.  The 
previously  issued  Draft  and  Supplement 
were  withdrawn  March  6. 1990.  (Federal 
Register.  Vol.  55.  No.  44.  p.  7925).  A  Final 
EIS  will  be  issued  after  public  review  of 
the  RDEIS. 

The  RDEIS  is  for  the  proposed  action 
of  amending  the  Special  Use  Permit  for 
the  Loon  Mountain  Ski  Area  to  allow  for 
the  use  and  occupancy  of  approximately 
940  additional  acres  of  adjacent 
National  Forest  System  land  on  South 
Mountain.  The  Forest  Service  is 
considenng  alternative  locations  to 
provide  increased  downhill  skiing  as 
well  as  alternative  site  designs  for  the 
South  Mountain  area  and  increased  use 
of  the  area  already  under  permit  at  Loon 
Mountain. 

The  agency  gives  notice  that  a  full 
environmental  analysis  and  decision- 
making process  is  occurring  on  the 
proposal  so  that  interested  persons  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

This  RDEIS  is  in  response  to 
comments  received  on  the  Draft  EIS. 
Supplement  to  the  DEIS,  and  notice  of 
intent  to  prepare  a  RDEIS. 

The  agency  encourages  the  public  to 
provide  written  comments  and  attend 
public  meetings  on  the  content  of  the 
revised  DEIS.  Since  the  agency  received 
voluminous  public  comment  relating  to 
the  proposed  action  at  Loon  Mountain 
during  preparation  of  the  original  DEIS 
and  the  Supplement,  it  urges  that 
additional  comments  focus  on  new 
issues  and  the  expanded  range  of 
alternatives  and  that  earlier  comments 
not  be  repeated.  Comments  on  the 
RDEIS  should  be  specific  and  may 
address  the  adequacy  of  the  RDEIS  or 
the  merits  of  the  alternatives  discussed. 
[See  the  Council  on  Environmental 
Quality  Regulations  for  implementing 


the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3.)  After  the  comment  period 
ends  on  the  RDEIS,  the  comments  will 
be  analyzed  and  considered  by  the 
Agency  in  preparing  the  final  EIS. 
DATES:  The  Revised  DEIS  is  available 
for  public  comment  for  45  days  from  the 
date  of  availability  as  published  by  EPA 
in  the  Federal  Register.  Written 
comments  must  be  received  by  March  4, 
1991 

ADDRESSES:  Mail  comments  to  Forest 
Supervisor.  White  Mountain  National 
Forest.  P  O.  Box  638,  Laconia,  NH  03247. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  the  Revised  DEIS  to  Dain 
Maddox,  Project  Coordinator,  Eastern 
Region.  USDA,  Forest  Service,  310  West 
Wisconsin.  Milwaukee,  WI  53203,  (414) 
297-1055. 
SUPPLEMENTARY  INFORMATION:  Public 

comment  received  on  the  original  Loon 
Mountain  Ski  Area-South  Mountain 
Expansion  Project  DEIS  and  the 
Supplement  thereto  has  prompted  the 
Forest  Service  to  issue  a  revised  DEIS  to 
more  clearly  define  the  proposed  action 
and  more  fully  investigate  reasonable 
alternatives. 

The  White  Mountain  National  Forest 
presently  provides,  through  special  use 
permit  ski  area  operation, 
approximately  212.000  visitor-days  use 
in  downhill  skiing  on  about  2.000  acres 
of  National  Forest  System  land.  By  the 
end  of  the  current  10-year  planning 
period,  the  Forest's  Land  and  Resource 
Management  Plan  (LRMP)  calls  for 
providing  an  additional  132.000  visitor- 
days  of  skiing  opportunity  on  an 
additional  1,400  acres  of  land  adjacent 
to  existing  ski  areas.  By  the  end  of  the 
decade,  after  the  current  10-year  plan, 
an  additional  28,000  visitor-days  on  up 
to  1,000  more  acres  are  projected  to  be 
needed.  These  second  decade 
conclusions  will  be  reviewed  when  the 
Plan  is  revisited  at  the  end  of  the  current 
10-year  period.  The  proposed  action  is 
consistent  with  the  LRMP  and  furthers 
the  management  direction  set  forth 
therein. 

The  proposed  expansion  of  the  Loon 
Mountain  Ski  Area  would  place  an 
additional  940  acres  under  permit. 
Approximately  348  acres  of  that  would 
be  cleared  for  ski  lifts  and  trails.  This 
expansion  would  provide  for 
approximately  30%  of  the  projected 
increased  demand  for  downhill  skiing 
opportunities  on  the  White  Mountain 
National  Forest. 

The  original  DEIS  and  the  Supplement 
thereto  only  considered  alternative 
levels  of  expansion  at  the  proposed 
South  Mountain  site  although  it  did 


include  general  discussion  of  the 
conditions  on  the  existing  permit  area. 
The  Revised  DEIS  considers  alternative 
locations  for  meeting  the  need  for 
increased  downhill  skiing  opportunities 
on  the  Forest.  The  evaluation  of  these 
other  sites  enables  the  Forest  Service  to 
consider  alternative  locations  for 
providing  downhill  skiing  opportunities 
on  the  Forest  and  to  evaluate  the 
cumulative  environmental  effects  of 
reasonably  foreseeable  expansion  at 
those  other  areas. 

The  Revised  DEIS  also  considers  an 
expanded  range  of  alternatives  at  the 
proposed  South  Mountain  site  and  the 
existing  Loon  Mountain  Ski  Area  which 
is  adjusted  to  it. 

Three  public  meetings  are  scheduled 
during  the  45-day  comment  period: 
Tuesday,  February  12. 1991.  6  p.m.. 
Legislative  Office  Building,  33  North 
State  Street,  room  201,  Concord,  New 
Hampshire. 
Wednesday.  February  13. 1991.  7  p.m.. 
Lin-Wood  Schoold  Multi-Purpose 
room,  Lincoln.  New  Hampshire. 
Thursday.  Feburary  14. 1991.  5  p.m..  JFK 
Federal  Building,  Executive  Dining 
room,  E-226  (near  Cafeteria).  2nd  floor 
in  Low  Rise  Building.  Government 
Center  (near  City  Hall).  Boston. 
Massachusetts. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
I  Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519.  553  (1978)]  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
[  Wisconsin  Heritages.  Inc.,  v.  Harris, 
490  F.  Supp.  1334. 1338  (E.D.  Wis.  1980) 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
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comments  on  the  revised  draft 
environmental  impact  statement  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  statement. 
Comments  may  also  address  the 
adequacy  of  the  reivsed  draft 
environmental  impact  statement  or  the 
merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
(Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points.) 

The  Final  EIS  is  scheduled  to  be 
completed  and  available  to  the  public 
approximately  four  months  following  the 
close  of  the  review  period  for  the  DEIS. 
The  responsible  Forest  Service  official 
will  document  the  decision  and  the 
reasons  supporting  it  in  a  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal  pursuant  to  36  CFR  part  217. 

The  Forest  Service  official  responsible 
for  approving  the  proposed  action  is 
Forest  Supervisor.  White  Mountain 
National  Forest.  P.O.  Box  638.  Laconia. 
NH,  03247. 

Dated:  December  14, 1990. 
Rick  D.  Cables. 
Forest  Supervisor 
[PR  Doc.  91-1124  Filed  1-16-91;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  t-91] 

Foreign-Trade  Zone  146— 
l-awrenceville,  IL;  Application  for 
Subzone,  Fedders  Air  Conditioner 
Plant,  Effingham,  IL 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Bi-State  Authority, 
grantee  of  FTZ  146.  requesting  special- 
purpose  subzone  status  for  the  room  air 
conditioner  manufacturing  plant  of 
Fedders  North  America.  Inc.  (Fedders). 
located  in  Effingham.  Illinois.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  9. 1991. 

The  site  (277  acres)  is  located  at  415 
Wabash  Avenue  in  Effingham.  Illinois, 
which  is  situated  some  45  miles  from 
Lawrenceville.  The  facility  employs 
1.700  persons  and  is  used  to  produce 
residential  room  air  conditioners.  Some 
20  percent  of  the  air  conditioner  value 


consists  of  dutiable  components,  such  as 
plastic  parts,  motors,  copper  loops  and 
tubing,  fasteners,  capacitors,  electric 
switches  and  rubber  products.  About  4 
percent  of  the  air  conditioners  are 
exported. 

Zone  procedures  would  exempt 
Fedders  from  Customs  duty  payments 
on  the  foreign  components  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  on  finished  room  air 
conditioners  (2.2%)  for  the  foreign- 
sourced  components  (average  duty  rate 
5.5%).  The  application  indicates  that  the 
savings  would  help  reduce  costs  and 
improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  approved  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  Theodore 
Galantowicz,  District  Director.  U.S. 
Customs  Service,  North  Central  Region. 
suite  625,  7911  Forsythe  Blvd..  St.  Louis. 
Missouri  63105;  and  Colonel  David  E. 
Peixotto.  District  Engineer,  U.S.  Army 
Engineer  District  Louisville,  P.O.  Box  59, 
Louisville,  Kentucky  40201-0059. 

Comments  concerning  the  proposed 
zone  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  February  25, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director  Federal 

Building,  room  238. 101  NW  Seventh 
Street,  Evansville,  Indiana  47708 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce.  14th  & 
Pennsylvania  Avenue,  NW.  room 
4213.  Washington.  DC  20230. 

Dated:  January  10, 1991. 
John  |.  Da  Ponte,  ]r., 

Executive  Secretary. 

[FR  Doc.  91-1108  Filed  1-16-91;  8.45  am] 

BILUNQ  COOE  3S1<M>S-M 


[Order  No.  502] 

Resolution  and  Order  Approving  the 
Application  of  the  County  of  Oneida, 
NY,  for  a  Foreign-Trade  Zone  in 
Oneida  County  Within  the  Utica 
Customs  Port  of  Entry 

Proceedings  of  the  Foreign-Trade 
Zones  Board.  Washington.  DC. 


Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u]. 
the  Foreign-Trade  Zones  Board  (the 
Board]  has  adopted  the  following 
Resolution  and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  County  of  Oneida.  New  York,  filed  with 
the  Foreign-Trade  Zones  Board  on  February 
9. 1990.  requesting  a  grant  of  authority  for 
establishing,  operating,  and  maintaining  a 
general-purpose  foreign-trade  zone  in  Oneida 
County.  New  York,  within  the  Utica  Customs 
port  of  entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the  application. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
Section  400.815  of  the  Board's  regulations,  as 
are  necessary  to  earn'  out  the  zone  proposal, 
providing  that  prior  to  its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board  s  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufactunng 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authonty  and  appropriate 
Board  Order. 

Grant  of  Authority  to  Establish.  Operate, 
and  Maintain  a  Foreign-Trade  Zone  in 
Oneida  County.  NY  Within  the  Utica 
Customs  Port  of  Entry 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  County  of  Oneida,  New 
York  (the  Grantee),  has  made 
application  (filed  February  9, 1990.  FTZ 
Docket  6-90,  55  FR  7354.  3/1/90)  in  due 
and  proper  form  to  the  Board,  requesting 
the  establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
sites  in  Oneida  County,  within  the  Utica 
Customs  port  of  entry; 
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Whereas,  Notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisifed; 

^'ow,  therefore.  The  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Foreign-Trade 
Zone  No.  172.  at  the  locations  mentioned 
above  and  more  particularly  described 
on  the  maps  and  drawings 
accompanying  the  application,  subject 
to  the  provisions,  conditions,  and 
restrictions  of  the  Act  and  the 
regulations  issued  thereunder,  to  the 
same  extent  as  though  the  same  were 
fully  set  forth  herein,  and  also  the 
following  express  conditions  and 
limitations; 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto,  any  necessary  permits  shall  be 
obtained  from  federal,  state,  and 
municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regardmg  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

/;;  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washignton,  DC,  this  8th  day 
of  January.  1991.  pursuant  to  Order  of 
the  Board. 


Foreign-Trade  Zones  Board. 
Robert  A.  Mosbacher, 

Secretary  of  Commerce,  Chairman  and 

Executive  Officer 

[PR  Doc  91-1107  Filed  l-lft-fll;  8:45  am] 

BILUNQ  C00£  JSIO-OS-M 


(Dockfft  14-861 

Foreign-Trade  Zone  45— Portland, 
Oregon;  Wittidrawal  of  Application  for 
Subzone  Status  for  Floating  Point 
Systems,  Inc. 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  of  the  Port 
of  Portland,  grantee  of  FTZ  45, 
requesting  authority  for  subzone  status 
for  the  computer  service  operation  of 
Floating  Point  Systems,  Inc.  (presently 
FPS  Computing)  in  Beaverton.  Oregon 
(51  FR  16368.  5/2/86). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dared:  January  9, 1991. 
John  |.  Da  Ponte, 
Executive  Secretary. 
[FR  Doc.  91-1109  Filed  1-16-91;  8;45  am) 

BILUNQ  COOe  S510-OS-M 


International  Trade  Administration 

lA-401-061) 

Animal  Glue  and  Inedible  Gelatin  From 
Sweden;  Revocation  of  Antidumping 
Finding 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  revocation  of 
antidumpmg  finding. 

summary:  The  Department  of 

Commerce  is  revoking  the  antidumping 

finding  on  animal  glue  and  inedible 

gelatin  from  Sweden  because  it  is  no 

longer  of  any  interest  to  interested 

parties. 

EFFECTIVE  DATE:  January  17. 1991. 

FOB  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  }ohn  R.  Kugelman, 

Office  of  Antidumping  Compliance, 

International  Trade  Administration.  U.S. 

Department  of  Commerce.  Washington, 

DC  20230,  telephone:  (202)  377-8312/ 

3601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  3. 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
49930)  its  intent  to  revoke  the 


antidumping  finding  on  animal  glue  and 
inedible  gelatin  from  Sweden  (42  FR 
64416,  December  22. 1977). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
finding  on  each  interested  party  on  the 
service  list.  Interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  thirty  days 
from  the  date  of  publication. 

Scope  of  the  Finding 

Imports  covered  by  the  review  are 
shipments  of  animal  glue  and  inedible 
gelatin.  Through  1988,  such  merchandise 
was  classifiable  under  item  numbers 
445.4000  and  445.4200  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under 
I  larmonized  Tariff  Schedules  (HTS) 
item  number  3503.00.00.  The  TSUSA  and 
HTS  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

Determination  to  Revoke 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
any  interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 
antidumping  finding  when  no  interested 
party  has  requested  an  administrative 
review  for  four  consecutive  review 
periods  (19  CFR  353.25(d)(4)(i))  and 
when  no  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
requests  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  finding  covering  animal 
glue  and  inedible  gelatin  from  Sweden  is 
no  longer  of  any  interest  to  interested 
parties.  Accordingly,  we  are  revoking 
this  antidumping  finding  in  accordance 
with  19  CFR  353.25{d)(4){iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  animal  glue  and 
inedible  gelatin  from  Sweden  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  3. 
1990.  Entries  made  during  the  period 
December  1, 1989  through  December  2. 
1990.  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  December  3. 1990,  without  regard 
to  antidumping  duties,  and  to  refund  any 
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estimated  antidumping  duties  collected 
.with  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(iii). 

Dated:  )anuary  10, 1991. 
|os«ph  A.  Spettini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-1110  Filed  1-16-91;  8:45  am] 
BtLUNQ  COOC  3510-DS-M 


IA-475-025] 

Clear  Sheet  Glass  From  Italy; 
Revocation  of  Antidumping  Finding 

agency:  International  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  revocation  of 
antidumping  finding. 

SUMMARY:  The  Department  of 
Commerce  is  revoking  the  antidumping 
finding  on  clear  sheet  glass  from  Italy 
because  it  is  no  longer  of  any  interest  to 
interested  parties. 

EFFECTIVE  DATE:  January  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  John  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230,  telephone:  (202)  377-8312/ 
3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  3. 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
49931)  its  intent  to  revoke  the 
antidumping  finding  on  clear  sheet  glass 
from  I'aly  (36  FR  23360.  December  9. 
1971). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
finding  on  each  interested  party  on  the 
service  list.  Interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  thirty  days 
from  the  dale  of  publication. 

Scope  of  the  Finding 

Imports  covered  by  the  review  are 
shipments  of  clear  sheet  glass.  Through 
1988,  such  merchandise  was  classifiable 
under  item  numbers  542.3120  and 
542.4835  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  number  7020.00.00.  The 
TSUSA  and  HTS  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive.  { 


Determination  to  Revoke 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
any  interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 
antidumping  finding  when  no  interested 
party  has  requested  an  administrative 
review  for  four  consecutive  review 
periods  (19  CFR  353.25(d)(4)(i))  and 
when  no  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
requests  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
facts,  we  have  concluded  that  the 
antidumping  finding  covering  clear  sheet 
glass  from  Italy  is  no  longer  of  any 
interest  to  interested  parlies. 
Accordingly,  we  are  revoking  this 
antidumping  finding  in  accordance  with 
19  CFR  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  clear  sheet  glass 
from  Italy  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
December  3, 1990.  Entries  made  during 
the  period  December  1. 1989  through 
December  2, 1990,  will  be  subject  to 
automatic  assessment  in  accordance 
with  19  CFR  353.22(e).  The  Department 
will  instruct  the  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  December  3, 
1990,  without  regard  to  antidumping 
duties,  and  to  refund  any  estimated 
antidumping  duties  collected  with 
respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(1990). 

Dated:  January  10, 1991. 

Joseph  A.  Spetrini, 

Deputy  .Assistant  Secretary  for  Compliance. 

(FR  Doc.  91-1111  Filed  1-17-91;  8:45  am] 

BILLING  COOE  3S10-DS-M 


Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

action:  Notice  of  Opportunity  to 

Request  Administrative  Review  of 

Antidumping  or  Countervailing  Duty 

Order.  Finding,  or  Suspended 

Investigation. 

background: Each  year  during  the 

anniversary  month  of  the  publication  of 

an  antidumping  or  countervailing  duty 

order,  finding,  or  suspension  of 


investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  section  §§  353.22  or  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department'")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW: 

Not  later  than  Ianuar>'  31. 1991, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversarj'  dates  in 
January  for  the  following  periods: 


Antidumping  duly  proceedings 


Brazil  Brass  Sheet  &  Strip  (A-351- 

603) 
Canada    Brass  Sheet  &  Stnp  (A- 

122-601) 
Canada    Color  Picture  Tubes  (A- 

122-605) 
France:  Anhydrous  Sodium  Metast- 

licaie  (A-427-098) 
Japan     Color    Picture    Tubes    (A- 

586-609) 
Singapore-  Cokx  Picture  Tubes  (A- 

559-601) 
Spam:     Potassium    Permanganate 

(A-*69-007) 
South  Afnca    Low-Fumiog  Brazing 

Copper  Rod  and  Wire  (A-791- 

502) 
Taiwan     Certain    Stainless    Steel 

Cooking  Ware  (A-583-603) 
The   Peoples   Republic   o1   Ctuna 

Potassium     Permanganate     (A- 

570-001) 
The    Republic    of    Korea     Brass 

Sheet  &  Stnp  (A-580-«03) 
The  Republic  ol  Korea  Color  Pic- 
ture Tubes  (A-5eO-606) 
The  Republic  of  Korea    Stainless 

Stee!  Cooking  Ware  (A-580-601) 


Period 


Suspended  investgations 


Countervailing  duty  proceedings 


Argentina     Non-Rubber    Footwear 

(C-357-052) 
Brazil    Brass  Sheet  and  Stnp  (C- 

351-604). 
Ecuador    Fresh    Cut    Flowers    (C- 

331-601) 
Mexico      Fabncaied     Automotn* 

Glass  (C-20 1-406) 
The  Republic  of  Korea    Stainless 

Stee'  CooKware  (C-580-602) 
Spain    Stainless   Steel   Wire   Rod 

(C-469-004) 


01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/89- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 

01/01/90- 
12/31/90 

01/01/90- 
12/31/90 

01/01/90- 
12/31/90 

01/01/90- 
12/31/90 

01/01/90- 
12. 31 '90 


Period 


Canada:    Potassium    Chionde    (A-  I  01/01/90- 

122-701)                                          I  12/31/90 

Canada    Certain  Red   Raspberries  ,  01/01/90- 

(C-122-504)                                     ,  12/31/90 

Colombia  Miniature  Carnations  (C-  01/01/90- 

301-601)  12/31/90 

Colombia    Roses   and    Other   Cut  01/01/90- 

Flowers  (C-301-O03)  12/31/90 

Costa    Rica     Certain    Fresh    Cut  01/01/90- 

Flowers  (C-223-601)                      [  12/31/90 

Hungary     Truck    Trailer    Axle-and-  01/01/90- 

Brake  Assemblies  iA-437-O0i)  12/31/90 


Period 


01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
01/01/90- 

12/31/90 
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CourMrvaimg  duty  procaeOngs 


Penod 


TsKMn   SttMUMs  Steel  Coo«(wve 

01/01/90- 

(C- 583-604). 

12/31/90 

Tfieilarxt    Buft-Wetd   Pipe   Fitiings 

11/03/90- 

(C-549-a04) 

12/31/90 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  B-099.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Further,  in  accordance  with 
S  353.31  of  the  Commerce  Regulations,  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department's  service 
list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review",  for  requests 
received  by  January  31,  1991, 

If  the  Department  does  not  receive  by 
January  31, 1991  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  comsumpt;on  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

|<Meph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Cowpliance. 
(FR  Doc.  91-nr5  Filed  1-1&-91:  8:45  am) 
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IA-201-«01) 

Rnal  Results  of  Antidumping  Duty 
Admlnlstratlvs  Rsviaw;  Certain  Frssh 
Cut  Flowers  From  Mexico 

agency:  International  Trade 
Administration.  Import  Administration. 
Commerce. 
ACTION:  Notice. 

summary:  The  Department  of 
Commerce  (the  Department)  has  issued 
the  final  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
certain  fresh  cut  flowers  from  Mexico. 
The  review  covers  three  producers  and/ 
or  exporters  of  this  merchandise,  and 
the  period  April  1, 1988.  through  March 
31,  1989.  The  review  indicates  the 
existence  of  dumping  margins  for  two 
firms,  and  the  third  we  find  did  not  ship 
the  product,  during  the  period. 
EFFECTIVE  date;  January  17. 1991. 


FOR  FURTHER  INFORMATION  CONTACT 

Kate  Johnson  or  Steve  Alley.  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
telephone:  (202)  377-4103  or  (202)  377- 
1766.  respectively 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  6, 1990,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  adminstrative 
review  of  the  antidumping  duty  order  on 
certain  fresh  cut  flowers  from  Mexico 
(55  FR  46695).  On  November  6. 1990. 
respondents  Florex.  Tzitzic  Tareta.  and 
Visaflor  requested  that  a  public  hearing 
be  held.  On  November  8. 1990.  the  Floral 
Trade  Council,  the  petitoner,  indicated 
that  if  would  participate  in  any  public 
hearing  requested  by  respondents.  On 
November  19, 1990.  the  Department 
published  a  notice  of  termination  in  part 
of  the  antidumping  duty  administrative 
review  for  five  companies  that  had 
withdrawn  their  prior  requests  for 
review  (55  FR  48143). 

On  December  3. 1990.  Visaflor 
submitted  further  evidence  to  support  its 
assetion  that  it  had  made  no  shipments 
for  its  own  account  of  the  subject 
merchandise  during  the  period  of 
review.  For  purposes  of  these  final 
results,  we  have  determined  that 
Visaflor  made  no  shipments  for  its  own 
account  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
review.  Therefore,  entries  of  flowers 
produced  by  Visaflor  will  continue  to  be 
assigned  the  cash  deposit  of  estimated 
antidumping  duties  established  in  the 
prior  review  (55  FR  12696,  April  5, 1990). 
For  a  complete  discussion  of  this  issue, 
see  the  Department's  position  in 
response  to  Comment  6. 

Respondents  filed  a  case  brief  on 
December  6. 1990,  and  petitioner  filed  a 
rebuttal  brief  on  December  18. 1990.  A 
public  hearing  was  held  on  December 
20. 1990.  During  the  hearing,  the 
Department  requested  comments  from 
the  interested  parties  regarding  the 
modification  of  the  Department's 
standard  sales  below  cost  test  to 
account  for  the  perishability  of  the 
product.  On  January  2, 1990,  the 
Department  received  comments  from 
petitioner  and  respondent  regarding 
such  a  modification  of  the  sales  below 
cost  test. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 


Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  standard  carnations, 
standard  chrysanthemums,  and  pompom 
chrysanthemums.  During  the  period  of 
review,  such  merchandise  was 
classifiable  under  the  "Tariff  Schedules 
of  the  United  States  Annotated" 
(TSUSA)  items  192.2130  (standard 
carnations).  192.2120  (standard 
chrysanthemums),  and  192.2110 
(pompom  chrysanthemums).  Beginning 
January  1. 1989.  the  subject  merchandise 
is  classifiable  under  Harmonized  Tariff 
Schedule  (UTS)  numbers  0(30X10  7010 
(pompom  chrysanthemums). 
0603  10.7020  (standard 
chrj'santhemums).  and  W)n"vl0.7030 
(standard  carnations).  The  TSUSA  and 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  review  covers  three  producers  and/ 
or  exporters  of  certain  fresh  cut  flowers 
from  Mexico  to  the  United  States  and 
the  period  April  1, 1988,  through  March 
31, 1989. 

United  States  Price 

As  in  the  original  fair  value 
investigation  and  in  the  first 
administrative  review,  all  United  States 
prices  were  weight-averaged  on  a 
monthly  basis  in  order  to  account  for  the 
perishability  of  the  product. 

Tzitzic  Tareta 

We  based  United  States  price  on 
exporter's  sales  price  (ESP)  for  all  of 
Tzitzic  Tareta's  sales,  in  accordance 
with  section  772(c)  of  the  Act,  because 
these  sales  were  made  to  unrelated 
purchasers  after  the  date  of  importation 
into  the  United  States.  Tliese  ESP 
transactions  include  Tzitzic  Tareta's 
U.S.  sales  made  through  an  unrelated 
consignee  which  were  reported  a.? 
purchase  price  sales. 

We  calculated  ESP  for  Tzitzic  Tareta's 
consignment  sales  based  on  packed, 
f.o.b.  Houston  airport  prices  through  an 
unrelated  consignee  in  the  United 
States.  We  made  deductions  from  these 
prices  for  foreign  inland  freight,  US.  and 
foreign  brokerage  and  handling  charges, 
air  freight,  and  U.S.  duty. 

We  calculated  ESP  for  Tzitzic  Tareta's 
sales  through  its  related  U.S.  subsidiary 
based  on  packed,  fob.  Mexico  City 
airport,  packed,  f.o.b.  Houston  airport, 
packed,  f.o.b.  subsidiary  offices,  and 
packed,  f.o.b.  customer's  offices,  prices. 
We  made  deductions  from  these  prices 
for  foreign  inland  freight,  U.S.  and 
Mexican  brokerage  and  handling 
charges,  air  freight  charges.  U.S.  duty, 
and  U.S.  inland  freight.  As  best 
information  available  (BIA).  we 
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assumed  that  U.S.  inland  freight  charges 
for  those  sales  with  tenn8"packed,  f.o.b. 
subsidiary  offices"  and  "packed,  f.o.b. 
customer's  offices"  are  included  in  the 
indirect  selling  expenses  reported  by 
Tzitzic  Tareta  for  its  related  subsidiary. 
We  reclassified  those  expenses  reported 
by  Tzitzic's  subsidiary  which  are  related 
to  freight  as  movement  charges  and 
allocated  them  over  all  stems  sold  fob. 
subsidiary  and  f.o.b.  customer.  For 
certain  transactions.  Tzitzic  Tareta 
reported  terms  of  sale  as  f.o.b.  Houston 
Airport,  f.o.b.  subsidiary's  offices  or 
f.o.b.  customer's  offices,  but  did  not 
report  the  corresponding  air  freight,  U.S. 
duty,  and  U.S.  brokerage  and  handling 
charges.  For  those  transactions,  the 
Department  applied,  as  BIA,  the 
weighted-average  of  these  charges 
reported  for  all  other  U.S.  transaction 
having  similar  terms  of  sale.  In 
accordance  with  19  CFR  353.41(e).  we 
made  further  deductions  to  ESP  for 
credit  expenses  and  commissions. 
For  those  sales  through  Tzitzic 
Tareta's  related  subsidiary,  a  duduction 
was  made  for  those  indirect  selling 
expenses  incurred  on  U.S.  sales  both  by 
the  related  subsidiary  in  the  United 
States  and  those  incurred  by  Tzitzic 
Tareta  in  Mexico.  Given  that  Tzitzic 
Tareta  did  not  report  indirect  seUing 
expenses  incurred  in  Mexico  for  U.S. 
siiles,  we  estimated  those  expenses 
using  the  selling  expenses  contained  in 
Tzitzic  Tareta's  Section  D  (cost  of 
production)  questionnaire  response,  less 
commissions.  For  those  sales  made 
through  an  unrelated  consignee,  we 
deducted  only  those  indirect  selling 
expenses  associated  with  Tzitzic  Tareta 
in  Mexico. 

Florex 

We  based  United  States  price  on  both 
purchase  price  and  ESP  because  sales 
were  made  to  unrelated  purchasers  both 
before  and  subsequent  to  importation. 
The  sales  made  subsequent  to 
importation  were  made  through 
unrelated  consignees  in  the  United 
States  .ind  had  been  incorrectly 
reported  by  Florex  as  purchase  price 
sales. 

When  sales  were  made  to  unrelated 
purchasers  prior  to  importation,  we 
calculated  purchases  price  for  Florex 
based  on  f.o.b.  Mexico  City  airport 
prices.  We  made  deductions  for  foreign 
inland  freight.  In  its  July  14, 1989. 
response  to  the  Department's 
questionnaire,  Florex  reported  that 
direct  sales  are  f.o.b.  Mexico  City 
airport  and  that  "consigned  product 
expenses  are  bom  by  Florex."  Since  the 
response  to  Section  D  includes  line 
items  for  "vehicle  maintenance"  and 
"gasoline."  it  appears  that  Florex  uses 


its  own  traiwportation  to  ship  the 
merchandise  from  its  offices  in  Puebla, 
Mexico,  to  the  Mexico  Qty  airport,  and 
that  these  expenses  are  included  in  the 
Mexican  freight  expenses  reported  in 
Section  D.  Respondent's  case  brief 
confirms  this  assumption.  It  states  that 
'the  same  truck  is  used  to  carry  fiowers 
from  the  farm  to  the  airport  as  is  used  in 
domestic  sales."  In  its  original  response, 
Florex  also  stated  that  for  home  market 
sales,  "delivery  is  at  Florex  expense." 
Thus,  as  BIA,  we  totalled  all  home 
market  freight  costs  reported  in  the 
"Sales  in  the  Home  Market  or  to  Third 
Countries"  section  of  response  to  the 
Department's  questionnaire  (Section  B) 
and  deducted  that  amount  from  the  total 
freight-related  expenses  reported  in 
Section  D.  We  assumed  that  the  balance 
accounts  for  foreign  inland  freight  from 
Puebla  to  the  Mexico  City  airport.  We 
then  allocated  this  amount  over  total 
bunches  sold  to  the  United  States.  [See 
Comment  5). 

Where  sales  were  made  subsequent  to 
importation,  we  calculated  ESP  based 
on  delivered  prices.  We  made 
deductions  for  discounts,  foreign  inland 
freight,  other  freight  charges,  and  U.S. 
duty.  As  BIA,  we  are  assuming  that  the 
other  freight  charges  reported  by  Florex 
include  air  freight,  brokerage  and 
handling  charges,  and  U.S.  inland  freight 
charges.  We  calculated  foreign  inland 
freight  using  the  same  methodology 
discussed  above  for  sales  made  prior  to 
importation. 

Because  Florex  reported  that  its  terms 
of  sale  were  f.o.b.  consignees  offices,  in 
those  cases  where  Florex  reported  no 
freight  charges,  the  Department  used  ts 
BIA,  the  weighted-average  of  freight 
charges  reported  for  all  other 
consignment  sales. 

In  accordance  with  19  CFR  353.41(e). 
we  made  further  deductions  to  ESP  for 
credit  expenses  and  commissions.  {See 
Comment  5).  We  also  deducted  indirect 
selhng  expenses  incurred  by  the  parent 
company  in  Mexico,  in  accordance  with 
19  CFR  353.41(e).  Although  Florex  did 
not  report  these  indirect  selling 
expenses  in  its  sections  B  and  C  (Sales 
to  the  United  States)  questionnaire 
responses,  it  appears  form  Florex's 
section  D  questionnaire  response  that  it 
did  incur  such  expenses.  Therefore,  the 
Department  used  Florex's  section  D 
response  to  estimate  indirect  selling 
expenses.  (See  Comment  5). 

Foreign  Market  Value 

Foreign  market  value  (FMV)  was 
calculated  based  on  home  market  prices 
or  constructed  value  (CV).  as 
appropriate. 

Petitioner  alleged  that  home  market 
sales  of  both  Tzitzic  Tareta  and  Florex 


were  made  at  prices  below  the  cost  of 
production  (COP).  Based  on  petitioner's 
allegation,  we  gathered  and  analyzed 
data  on  respondents'  production  costs. 

We  nuxiified  our  standard  sales 
below  cost  test  to  account  for  the 
perishability  of  the  product,  as  was  done 
in  several  previous  case  involving 
perishable  products.  {See  e.g..  "Certain 
Fresh  Winter  Vegetables  From  Mexico: 
Antidumping:  Final  Determination  of 
Sales  at  Not  Less  Than  Fair  Value,"  45 
FR  20512,  March  28, 1980,  and  "Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Fall-Harvested  Round  While 
Potatoes  From  Canada,"  48  FR  51669. 
November  10. 1983) 

If  less  than  50  percent  of  a 
respondent's  sales  were  at  prices  below 
the  COP.  we  did  not  disregard  any 
below-cost  sales  because  we 
determined  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities  over  an  extended  period  of 
time.  If  between  50  and  90  percent  of  a 
respondent's  sales  were  at  prices  below 
the  COP,  we  disregarded  only  the  below- 
cost  sales.  In  such  cases,  we  determined 
that  the  respondent's  below-cost  sales 
were  made  in  substantial  quantities  over 
an  extended  period  of  time.  If  more  than 
90  percent  of  a  respondent's  sales  were 
at  prices  below  the  COP,  we  determined 
that  there  were  an  insufficient  number 
of  sales  to  serve  as  the  basis  for 
determining  FMV.  Instead,  we  used  CV 
as  the  basis  for  determining  FMV  for 
these  sales. 

In  all  cases  except  for  Tzitzic  Tareta's 
sales  of  standard  carnations,  we 
determined  that  there  were  a  sufficient 
number  of  sales  above  the  COP  to 
permit  the  continued  use  of  home 
market  sales  as  the  basis  for 
determining  FMV.  Accordingly,  we  used 
CV  as  the  basis  for  determining  FMV 
only  for  Tzitzic  Tareta's  sales  of 
standard  carnations. 

Tzitzic  Tareta 

In  order  to  determine  whether  home 
market  sales  were  above  the  COP,  we 
calculated  the  COP  on  the  basis  of 
Tzitzic  Tareta's  cost  of  materials,  labor, 
fabrication,  and  general  expenses.  The 
COP  data  submitted  by  Tzitzic  Tareta 
was  relied  upon  in  our  analysis,  e.xcept 
in  the  following  instances  where  the 
costs  were  not  appropriately  quantified 
or  valued. 

General  and  administrative  expenses, 
as  well  as  interest  expenses  reported  in 
the  Section  D  questionnaire  response, 
were  incorrectly  valued  because  they 
were  allocated  over  total  flowers 
produced  rather  than  total  flowers  sold. 
[See  Comment  2).  Therefore,  we  used 
Tzitzic  Tareta's  financial  statements  to 
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value  general  and  administrative 
expenses  as  well  as  interest  expenses. 
However,  selling,  general  and 
administration  expenses  (SG&A)  were 
reported  as  a  single  amount  on  Tzitzic 
Tareta's  financial  statements.  We  were, 
therefore,  unable  to  use  the  selling 
expenses  reported  by  Tzitzic  Tareta  in 
its  Section  B  questionnaire  response. 
(See  Comment  2).  We.  therefore,  used 
the  total  SG&A  amount  reported  in 
Tzitzic  Tareta's  financial  statements  for 
calculating  cost  of  production. 

We  used  the  quantity  of  sales  of 
standard  and  pompom  chrysanthemums 
as  the  denominator  to  compute  a  cost 
per  unit  for  chrysanthemums  rather  than 
quantity  of  production  as  reported  by 
the  respondent.  In  addition,  we  used  the 
quantity  of  sales  of  standard  carnations 
as  the  denominator  to  compute  a  unit 
cost  for  carnations  rather  than  quantity 
of  production,  as  reported  by  the 
respondent. 

We  found  that  less  than  50  percent  of 
standard  chrysanthemums  and  pompom 
chrysanthemums  sold  by  Tzitzic  Tareta 
in  Mexico  were  sold  at  prices  below  the 
COP.  Accordingly,  we  used  all  sales  as 
the  basis  for  determining  FMV  for  these 
categories  of  such-or-similar 
merchandise. 

We  calculated  FMV  for  both  standard 
and  pompom  chrysanthemums  based  on 
packed,  ex-hacienda  prices  to  unrelated 
purchasers  in  Mexico.  Because  FMV  is 
being  compared  to  ESP,  we  made 
deductions  for  home  market  credit 
expenses. 

Where  monthly  weighted-average 
commissions  were  paid  in  both  markets. 
we  deducted  home  market  commissions 
paid  to  unrelated  parties,  pursuant  to 
S  353.56(a)(2)  of  our  regulations,  and 
home  market  indirect  selling  expenses 
up  to  the  amount  of  indirect  selling 
expenses  incurred  on  exporter's  sales 
price  sales,  in  accordance  with 
S  353.56(b)(2)  of  the  Department  s 
regulations.  Where  monthly  weighted- 
average  commissions  were  paid  on  sales 
only  in  the  U.S.  market,  we  deducted 
home  market  indirect  selling  expenses 
up  to  the  amount  of  the  sum  of  indirect 
selling  expenses  and  commissions 
incurred  on  ESP  sales.  Where  monthly 
weighted-average  commissions  were 
paid  on  sales  only  in  Mexico,  we 
deducted  the  home  market  commissions 
paid  to  unrelated  parties.  We  also 
deducted  home  market  indirect  selling 
expenses  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  ESP  sales. 
[See  Comment  1).  Where  monthly 
weighted-average  commissions  were 
paid  in  neither  market,  we  deducted  the 
home  market  selling  expenses  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  ESP  sales. 


Because  Tzitzic  Tareta  reported  only 
indirect  selling  expenses  incurred  by  its 
related  U.S.  subsidiary,  the  Department 
used  BIA  to  estimate  indirect  selling 
expenses  incurred  in  Mexico.  Best 
information  available  was  based  on 
total  selling  expenses  reported  in 
Tzitizic  Tareta's  Section  D  questionnaire 
response,  less  commissions. 

We  also  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs,  in  accordance  with  section 
773(a)(1)(B)  of  the  Act. 

We  found  that  more  than  90  percent  of 
Tzitzic  Tareta's  sales  of  standard 
carnations  in  Mexico  were  made  at 
prices  below  the  COP.  Accordingly,  we 
disregarded  all  sales  as  the  basis  for 
determining  FMV.  In  accordance  with 
section  773(e)  of  the  Act,  we  calculated 
FMV  based  on  CV.  CV  includes  cost  of 
materials,  fabrication,  general  expenses, 
profit,  and  packing.  Actual  general 
expenses  were  used  since  these 
exceeded  the  statutory  minimum 
requirement  of  ten  percent  of  the  sum  of 
materials  and  fabrication.  The  CV  data 
submitted  by  Tzitzic  Tareta  was  relied 
on.  except  in  the  following  instances 
where  costs  were  not  appropriately 
quantified  or  valued. 

General  and  administrative  expenses, 
as  well  as  interest  expenses  reported  in 
section  D,  were  incorrectly  valued 
because  they  were  allocated  over  total 
flowers  produced  rather  than  total 
flowers  sold.  (See  Comment  2). 
Therefore,  we  used  Tzitzic  Tareta's 
financial  statements  to  value  general 
and  administrative  expenses  as  well  as 
interest  expenses.  However,  selling, 
general  and  administrative  expenses 
(SG&A)  were  reported  as  a  single 
amount  on  Tzitzic  Tareta's  financial 
statements.  We  were,  therefore,  unable 
to  use  the  selling  expenses  reported  by 
Tzitzic  Tareta  in  its  Section  B 
questionnaire  response.  We  therefore 
used  the  total  SG&A  amount  reported  in 
Tzitzic  Tareta's  financial  statements  for 
constructed  value. 

Because  profit  was  not  submitted,  the 
statutory  minimum  of  eight  percent  of 
the  sum  of  general  expenses  and  cost  of 
materials  and  fabrication  was  used. 

Packing  expenses  were  reported  in 
both  section  C  and  section  D  of  Tzitizic 
Tareta's  response.  We  used  packing 
expenses  as  reported  in  section  D  for  the 
calculation  of  CV.  as  BIA.  because  these 
appeared  to  be  more  complete  than 
those  reported  in  section  C. 

We  deducted  credit  expenses  from  CV 
in  accordance  with  19  CFR  353.56(a)(2). 
Where  monthly  weighted-average 
commissions  were  paid  on  sales  in  the 
U.S.  market,  we  deducted  home  market 
commissions  paid  to  unrelated  parties, 
pursuant  to  19  CFR  353.56(a)(2).  and 


home  market  indirect  selling  expenses 
up  to  the  amount  of  the  indirect  selling 
expenses  incurred  on  ESP  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 
Where  monthly  weighted-average 
commissions  were  paid  on  sales  only  in 
Mexico,  we  deducted  the  home  market 
commissions  paid.  We  also  deducted 
home  market  indirect  selling  expenses 
up  to  the  amount  of  indirect  selling 
expenses  incurred  on  ESP  sales.  (See 
Comment  1). 

Because  Tzitzic  Tareta  reported  only 
indirect  selling  expenses  for  its  related 
U.S.  subsidiary,  the  Department  used 
BIA  to  estimate  indirect  selling  expenses 
incurred  in  Mexico.  Best  information 
available  was  based  on  total  selling 
expenses  reported  in  Tzitzic  Tareta's 
Section  D  reponse,  less  commissions. 

Florex 

In  order  to  determine  whether  home 
market  sales  were  above  the  COP,  we 
calculated  the  COP  on  the  basis  of 
Florex's  cost  of  materials,  fabrication, 
and  general  expenses.  The  COP  data 
submitted  by  Florex  was  relied  on  in  our 
analysis,  except  in  the  following 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued. 

We  adjusted  the  selling,  general  and 
administrative  expenses  to  reflect  the 
ratio  of  such  expenses  to  the  cost  of 
sales  on  the  company's  income 
statements.  Because  Florex's  section  D 
response  indicated  indirect  selling 
expenses  not  reported  in  its  section  B 
response,  we  used  the  selling  expenses 
reported  by  Florex  in  its  section  D 
response.  We  also  adjusted  the  interest 
expense  to  reflect  the  ratio  of  interest 
expense  to  the  cost  of  sales  on  the 
company's  income  statements. 

Since  we  found  that  less  than  50 
percent  of  Florex's  sales  were  made  at 
prices  below  the  COP,  we  used  all  of 
Florex's  home  market  sales  as  the  basis 
for  determining  FMV.  We  calculated 
FMV  based  on  delivered  prices  to 
unrelated  purchasers.  We  made 
deductions  for  inland  freight. 

Where  U.S.  price  was  based  on 
purchase  price,  we  made  circumstance 
of  sale  adjustments,  where  appropriate, 
for  differences  in  credit  expenses. 
Because  Florex  did  not  report  a  short- 
term  interest  rate,  home  market  credit 
expenses  were  calculated  using  the 
ranged,  short-term  Mexican  interest 
rates  reported  by  Tzitzic  Tareta  in  the 
public  version  of  its  questionnaire 
response,  as  BIA.  (See  Comment  5).  We 
also  offset  commissions  incurred  on 
home  market  sales  with  indirect  selling 
expenses  incurred  on  U.S.  sales, 
pursuant  to  19  CFR  353.56. 
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Although  Florex  did  not  report  any 
indirect  selling  expenses  in  its  sections 
B  or  C  responses,  it  appears  from 
Florex's  section  D  response  that  Florex 
did  incur  such  expenses.  Therefore. 
using  BIA.  we  estimated  indirect  selling 
expenses  for  Florex  based  on  its  section 
D  response.  [See  Comment  5). 

Where  FMV  was  compared  to  ESP, 
we  made  deductions  from  the  home 
market  price,  where  appropriate,  for 
credit  expenses.  Because  Florex  did  not 
report  a  short-term  interest  rate,  home 
market  credit  expenses  were  calculated 
using  the  ranged,  short-term  Mexican 
interest  rates  reported  by  Tzitzic  Tareta 
in  the  public  version  of  its  questionnaire 
response,  as  BIA.  [See  Comment  5). 
Pursuant  to  19  CFR  353.56(a)(2),  we 
deducted  commissions  paid  to  unrelated 
parties.  We  also  deducted  indirect 
selling  expenses  capped  by  indirect 
selling  expenses  incurred  on  ESP  sales, 
in  accordance  with  §  353.56(b)(2)  of  the 
Department's  regulations.  These 
expenses  were  calculated  as  described 
above  for  purchase  price  sales. 

Florex  reported  no  packing  expenses 
in  its  section  B  and  C  responses. 
However.  Florex  did  report  total  packing 
materials  expenses  in  its  section  D 
response.  As  BIA.  we  are  assuming  that 
the  packing  expenses  reported  by  Florex 
in  section  D  are  associated  solely  with 
sales  to  the  United  States.  Therefore,  we 
are  adding  U.S.  packing  expenses  to 
FMV  in  accordance  with  section 
773(a)(l)(B]  of  the  Act.  (See  Comment  5). 

Analysis  of  CooimentB  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  We  received 
a  case  brief  from  the  respondents  and  a 
rebuttal  brief  from  the  petitioner. 

Comment  1:  Respondents  Tzitzic  and 
Florex  believe  that  the  Department 
made  certain  methodological  errors  with 
respect  to  the  treatment  of  commissions 
and  indirect  selling  expenses. 
Respondents  contend  that  when 
commissions  are  paid  on  home  market 
sales,  but  no  commissions  are  paid  on 
U.S.  sales,  the  Department  mcorrectly 
capped  the  home  market  deduction  for 
commissions  and  indirect  selling 
expenses  by  the  amount  of  indirect 
selling  expenses  incurred  on  ESP  sales. 
It  appears  to  respondents  that  the 
Department's  computer  program 
combines  home  market  commissions 
and  indirect  selling  expenses  for 
purposes  of  computing  the  ESP  offset. 
Respondents  argue  that  home  market 
commissions  arc  direct  expenses  which 
are  not  subject  to  the  ESP  cap. 
Respondents  further  argue  that  the 
Court  of  Appeals  for  the  Federal  Circuit 
has  acknowledged  that  the  ESP  offset 


and  cap  relate  only  to  indirect  selling 
expenses.  Respondents  therefore  believe 
that  the  Department  should  deduct  from 
home  market  price  both  the  full  amount 
of  the  commissions  of  Tzitzic  and  Florex 
and  the  lesser  of  either  the  home  market 
indirect  selling  expenses  or  U.S.  indirect 
selling  expenses. 

Tzitzic  also  bebeves  that  the 
Department  made  the  same 
methodological  error  when  calculating 
its  CV.  Tzitzic  states  that  in  both  cases 
the  effect  of  this  error  is  to  increase  the 
FMV.  Tzitzic  also  believes  that  there 
could  be  a  significant  effect  on  home 
market  viability. 

Petitioner  argues  that  home  market 
commissions  were  properly  included  in 
the  ESP  offset.  Petitioner  believes  that 
respondents'  position  misunderstands 
the  Department's  treatment  of 
commissions  and  fails  to  take  into 
account  the  commission  offset  described 
in  19  CFR  353.56(b)(1).  Petitioner  states 
that  pursuant  to  that  section  of  the 
Department's  regulations,  the  home 
market  commission  offset  is  limited  to 
the  amount  of  indirect  selling  expenses 
in  the  U.S.  mar^(et.  Petitioner  further 
contends  that  it  makes  no  difference 
mathematically  whether  separate 
adjustments  are  made  for  commissions 
and  indirect  selling  expenses  because 
both  are  subject  to  offsets  up  to  their  full 
amounts. 

DOC  Position:  We  agree  in  part  with 
respondents.  Commissions  are 
separately  stated  and  deducted  from 
FMV.  When  commissions  are  paid  on 
sales  in  the  home  market,  but  not  on 
ESP  sales,  then  the  full  amount  of  home 
market  commissions  is  deducted  from 
FMV.  Indirect  selling  expenses  incurred 
on  home  market  sales  are  then  capped 
by  U.S.  indirect  selling  expenses  in 
accordance  with  19  CFR  353.56(b)(2). 
The  final  results  were  changed  to  reflect 
a  separate  deduction  for  commissions 
when  they  are  incurred  only  in  the  home 
market. 

Respondent's  statement,  however, 
that  the  Department's  treatment  of 
commissions  may  have  an  effect  on 
home  market  viability  is  simply 
incorrect  Commissions  play  no  role  in 
the  determination  of  home  market 
viability.  The  Department  compares  the 
volume  of  sales  made  in  the  home 
market  to  the  volume  of  sales  in  third 
countries  to  determine  home  market 
viability. 

Comment  2:  Tzitzic  argues  that  the 
Department  should  have  allocated  its 
G&.\  expenses  over  its  total  production, 
since  these  expenses  were  incurred  as 
part  of  its  production.  Tzitzic  also 
argues  that  the  Department  failed  to 
utilize  its  actual  selling  expense,  even 


though  these  expenses  were  reported  as 
part  of  G&A. 

Petitioner  states  that  the  Department 
followed  its  consistent  practice  and 
allocated  G&A  and  interest  expenses 
over  total  flowers  sold.  Petitioner 
contends  that  any  other  approach 
incorrectly  assigns  costs  to  waste 
products  and  culls. 

With  regard  to  the  use  of  actual 
selling  expenses,  petitioner  claims  that 
the  Department  properly  used  Tzitzic's 
total  SG&A  expenses  as  a  proxy  for 
selli.ag  expenses.  Petitioner  states  that 
the  Department  was  unable  to  use  the 
selling  expenses  reported  in  Tzitzic's 
Section  B  response  because  it  allocated 
its  selling  expenses  over  production, 
instead  of  flowers  sold.  Petitioner 
further  states  that  Tzitzic  reported 
SG&A  as  a  single  figure  in  its  financial 
statements. 

DOC  Position:  We  agree  with 
Petitioner.  The  allocation  of  Tzi'zic's 
SG&A  expenses  over  total  Howers  sold 
is  entirely  consistent  with  the 
Department's  past  practice  The 
Department  uses  actual  costs  incurred, 
allocated  over  total  fiowers  sold,  in 
order  not  to  assign  costs  to  waste 
products. 

Respondent's  comment  that  the 
Department  failed  to  use  Tzitzic's  actual 
selling  expenses,  even  though  these 
expenses  were  reported  as  part  of  G&A. 
is  unclear.  Since  the  Department  did  use 
Tzitzic's  SG&A  as  BIA  for  sales-specific 
selling  expenses  that  Tzitzic  failed  to 
report,  it  is  unclear  what  respondent 
would  have  the  Department  do. 

Comment  3:  Florex  argues  that  the 
Department  acted  arbitrarily  in  failing  to 
give  it  an  extension  of  time  to  respond 
to  the  last  deficiency  letter  prior  to  the 
issuance  of  the  preliminary  results. 
Florex  claims  that  the  additional  time  it 
requested  was  reasonable  and  that  it 
would  not  have  delayed  the  preliminary 
results.  Respondent  believes  that  the 
Department  cited  its  need  to  issue 
timely  preliminarj'  results  to  deny 
sufficient  time  to  Florex  to  respond  to 
the  complex  questions  in  the  last 
deficiency  letter.  Florex  states  that  up 
until  that  point,  it  had  complied  with  all 
the  Department's  procedural 
requirements.  Respondent  also  believes 
that  this  constitutes  an  arbitrary 
application  of  strict  time  limits  without 
reasonable  justification,  and  as  such,  is 
a  non-tariff  bamer  to  trade  and  a 
violation  of  the  GATT  antidumping 
code.  Florex  maintains  that  the  use  of 
BIA  as  a  result  of  the  Department  s 
deadlines  is  incorrect. 

Respondents  Tzitzic  and  Florex  also 
argue  that  special  rules  need  to  be 
applied  for  small  agricultural  producers 
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due  to  their  limited  resources  and 
methods  of  record  keeping. 

Respondents  claim  that  the 
Department  has  refused  to  be  flexible  in 
allowing  flower  growers  adequate  time 
for  responses  to  what  respondents 
consider  to  be  a  lengthy  and 
complicated  questionnaire. 

Petitioner  maintains  that  the  record  in 
this  case  demonstrates  that  the 
Department  gave  Florex  many 
opportunities  to  submit  additional  and 
supplemental  information.  Petitioner 
further  states  that  the  record 
demonstrates  that  Florex  failed  to  take 
advantage  of  numerous  opportunities  to 
provide  additional  correct  data  and  that 
the  information  it  did  submit  was 
consistently  deficient  and  ambiguous. 
Furthermore,  petitioner  maintains  that 
given  Florex's  level  of  participation  in 
the  original  investigation  and  in  the  first 
administrative  review,  it  can  hardly 
claim  that  it  was  surprised  or  unfairly 
burdened  in  this  review  by  having  to 
report  the  information  required  in  the 
questionnaire  in  a  timely  manne.-.  Thus. 
petitioner  maintains  that  the 
Department  was  correct  in  its  use  of 
BIA. 

DOC  Position:  We  agree  with 
petitioner.  Virtually  every  request  by 
Florex  for  additional  time  was  granted 
by  the  Department.  Respondent 
requested,  and  was  granted,  an 
extension  to  respond  to  the 
Department's  deficiency  letter  of 
September  5, 1989.  On  January  8, 19990, 
respondent  requested,  and  was  granted. 
an  extension  to  respond  to  section  D  of 
the  Department's  questionnaire.  On 
March  7, 1990,  respondent  requested, 
and  was  granted,  an  extension  to 
respond  to  the  Department's  deficiency 
letter  in  connection  with  respondent's 
section  D  responses.  On  September  28. 
1990.  respondent  requested,  and  was 
granted,  an  extension  to  respond  to 
another  deficiency  letter.  Not  until 
October  10, 1990.  the  date  on  which 
respondent  requested  a  second 
extension  to  respond  to  the  same 
deficiency  letter  did  the  Department 
deny  the  request. 

The  submission  of  inadequate 
responses  to  the  Department's 
questionnaire  and  deficiency  letters 
does  not  demonstrate  compliance  with 
"all  the  Department's  procedural 
regulations"  as  respondent  contends. 
We  used  BIA  only  as  a  last  resort,  when 
Florex's  responses  were  incomplete, 
unintelligible,  or  untimely,  and  only 
after  giving  Florex  the  opportunity  to 
correct  these  deficiencies.  While  we 
recognize  that  small  agricultural 
producers  may  face  additional 
difficulties  in  providing  information,  the 
Department  adheres  to  the  same 


deadlines  regardless  of  the  size  of  the 
producer.  In  addition,  Florex  requested 
this  review,  and  knew  from  the  previous 
review  and  the  original  investigation 
what  the  information  requirements  of 
the  Department  were. 

Comment  4:  Florex  contends  that  the 
Department  failed  to  adequately 
address  its  request  for  a  level  of  trade 
adjustment.  Florex  maintains  that 
because  its  sales  in  Mexico  were  retail, 
and  sales  in  the  U.S.  were  wholesale,  it 
should  receive  a  level  of  trade 
adjustment  under  {  353.58  of  the 
Department's  regulations. 

Petitioner  states  that  Florex  has  not 
provided  any  data  to  show  that  the 
difference  in  prices  is  attributable  to 
differences  in  levels  of  trade. 

DOC  Position:  We  agree  with 
petitioner.  In  order  to  quality  for  a  level 
of  trade  adjustment,  respondent  must 
provide  the  Department  with  data 
sufficient  to  enable  the  Department  to 
estimate  those  expenses  which  differ 
with  respect  to  level  of  trade.  As  we 
said  in  the  first  administrative  review  of 
this  order,  "aside  from  claiming  that 
flowers  are  sold  to  two  different  types  of 
customers  in  the  two  markets,  the 
respondent  did  not  provide  any 
evidence  indicating  that  the  difference 
in  prices  is  attributable  to  different 
levels  of  trade."  (See  "Final  Results  of 
Antidumping  Administrative  Review: 
Certain  Fresh  Cut  Flowers  from 
Mexico".  55  FR  12696.  April  5. 1990).  The 
Department  requested  such  information 
in  its  deficiency  letter  of  September  25, 
1990,  to  Florex.  At  no  point  did  Florex 
even  attempt  to  prove  that  such  an 
adjustment  is  warranted.  Accordingly, 
we  denied  the  adjustment. 

Comment  5:  Florex  claims  that  the 
Department  improperly  deducted 
indirect  selling  expenses,  foreign  inland 
freight,  credit  and  packing  expenses 
from  ESP  prices.  Florex  argues  that 
because  it  reported  no  indirect  selling 
expenses  for  ESP  sales,  the  Department 
was  incorrect  in  deducting  such 
expenses  from  ESP.  Florex  claims  that 
the  Department  double-counted  foreign 
inland  freight  because  it  uses  the  same 
company  truck  to  transport  fiowers  for 
U.S.  and  home  market  sales.  Respondent 
also  argues  that  the  Department 
assumed  credit  costs  that  it  never 
incurred,  since  it  does  not  "finance" 
shipments.  And,  because  it  makes 
deliveries  in  the  home  market  in  buckets 
and  incurs  no  packing  costs,  Florex 
claims  that  the  Department  incorrectly 
created  a  home  market  packing  expense 
that  inflated  home  market  prices. 

Petitioner  maintains  that  the 
Department  was  correct  in  using  the 
indirect  selling  expenses  in  Florex's 
response  to  section  D  of  the 


questionnaire,  since  that  response 
indicated  that  Florex  did  incur  such 
expenses.  Petitioner  states  that,  given 
Florex's  failure  to  provide  a  complete 
and  accurate  response  with  regard  to 
indirect  selling  expenses,  the 
Department  correctly  used  BIA  to 
estimate  these  expenses.  Petitioner 
further  states  that  the  courts  have 
upheld  the  Department's  use  of  BIA  to 
fill  in  gaps  in  data  submitted  by 
respondents. 

DOC  Position:  We  agree  with 
petitioner  in  all  cases.  According  to 
Florex's  section  D  response  Florex  did 
incur  indirect  selling  expenses. 
Accordingly,  we  used  these  expenses  as 
reported  in  section  D  to  complete 
Florex's  response. 

With  regard  to  freight  expenses,  the 
Department  clearly  stated  in  its 
preliminary  results  how  it  calculated 
BIA  used  for  foreign  inland  freight 
expenses: 

As  BIA,  we  totalled  all  home  market  freight 
costs  reported  in  the  "Sales  in  the  Home 
Market  or  to  Third  Countries"  section  of  the 
Department's  questionnaire  (section  B)  and 
deducted  that  amount  from  the  total  freight 
reported  in  section  D.  We  assumed  that  the 
balance  accounts  for  foreign  inland  freight 
from  Puebla  to  the  Mexico  City  airport.  We 
then  allocated  this  amount  over  total  bunches 
sold  to  the  United  States. 

Thus,  the  Department  deducted  home 
market  freight  from  the  total  ft-eight 
expenses.  The  remainder  was  then 
allocated  over  U.S.  sales  specifically  to 
avoid  double-counting  freight  expenses. 

With  regard  to  Florex's  claim  that  it 
did  not  "finance"  any  shipments,  it 
appears  from  its  response  to  the 
Department's  questionnaire  that  while 
Florex  did  not  incur  interest  expenses 
on  borrowed  funds,  it  did  extend  credit 
to  its  customers.  Extending  credit  on 
sales  represents  an  opportunity  cost  to 
the  seller;  potential  reveneus  from  an 
immediate  cash-for-goods  sale  are 
exchanged  for  the  receipt  of  payment 
after  some  extended  period.  Money  that 
would  have  been  received  had  the  goods 
been  sold  for  cash  up  front  could  have 
been  deposited  to  accrue  interest.  It  is 
this  additional  accrued  revenue  which  is 
forgone  in  extending  credit.  We  have, 
therefore,  imputed  credit  expenses  in 
accordance  with  19  CFR  353.56(a)(2). 

Finally,  with  regard  to  Florex's  claim 
that  it  incurred  no  home  market  packing 
expenses,  section  773(a)(1)(B)  of  the  Act 
directs  the  Department  to  calculate 
home  market  sales  as  if  packed  for 
shipment  to  and  sale  in  the  U.S.  market. 
The  Department  always  does  so  by 
adding  U.S.  packing  expenses  to  FMV  as 
we  did  here 
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Comment  6:  Visaflor  claims  that  it  did 
not  export  any  of  the  subject 
merchandise  to  the  United  States  for  its 
own  account  during  the  period  of 
review.  Visaflor  claims  that  its  name 
appeared  on  entries  of  the  subject 
merchandise  during  the  period  May 
through  July,  1988.  because  Visaflor 
sometimes  acted  as  an  agent  for  other 
companies  that  consolidated  small 
shipments  with  Visaflors'  exports  of 
flowers  not  subject  to  this  review. 

Visaflor  contends  that  the  information 
submitted  shows  that  it  only  acted  as  a 
facilitator  in  exporting  some  flowers 
subject  to  this  review.  Visaflor 
maintains  that  the  submitted  documents 
demonstrate  that  the  flowers  were 
produced  by  growers  other  than 
Visaflor,  that  the  payment  for  the  sale  of 
these  flowers  in  the  U.S.  market  went  to 
these  growers,  and  that  these  growers 
are  unrelated  to  Visaflor. 

Petitioner  maintains  that  the  evidence 
submitted  by  Visaflor  and  its  U.S. 
importer  proves  little  else  than  that 
flowers  subject  to  the  review  were 
exported  by  Visaflor.  Petitioner  claims 
that  the  invoices,  sales  sheets,  and 
canceled  checks  pertaining  to  the 
imports  in  question  failed  to  explain  the 
December  1988  entry  reported  by  U.S. 
Customs. 

Petitioner  further  states  that  Visaflor 
has  not  proved  that  it  is  not  related  to 
lose  Santa  Maria  Vilchis.  Petitioner  also 
claims  that  respondent's  October  9, 
1990,  letter  claiming  that  Visaflor  and 
Fiestaflor  are  unrelated  is  questionable. 
Petitioner  alleges  that  because 
respondent's  documents  show  that 
Fiestaflor  and  Visaflor  share  the  same 
address,  the  same  telephone  numbers, 
the  same  invoice  form,  and  the  same 
official  signs  their  respective  invoices, 
Fiestaflor  was  incorporated  to  evade  the 
sumping  duties  imposed  on  Visaflor. 
Petitioner  also  points  out  that  some 
entries  of  the  subject  merchandise  from 
Fiestaflor  were  subjected  to  Visaflor's 
duty  deposit  rate  while  no  deposits  were 
required  on  others. 

DOC  Position:  We  agree  with 
respondent.  After  numerous  meetings 
and  deficiency  letters,  Visaflor  has 
submitted  documents  illustrating  the 
nature  of  the  exports  reported  by  U.S. 
Customs.  Respondent's  December  3. 
1990.  submission  includes  invoices,  sales 
sheets,  canceled  checks,  U.S.  Customs 
summaries,  entries  into  the  growers' 
books  and  information  tracing  the 
payment  for  the  subject  merchandise. 

Jose  Santa  Maria  Vilchis  and 
Fiestaflor  submitted  documents  which 
indicate  that  they  received  the  funds 
generated  from  the  sales  of  their 
flowers;  specifically,  respondent's 
October  24, 1990.  submission  includes 


deposit  slips  which  show  that  the  funds 
were  deposited  in  the  accounts  of  the 
two  Mexican  producers.  After 
considering  the  totality  of  information 
on  the  record,  we  have  determined  that 
Visaflor  did  not  export  the  subject 
merchandise  to  the  United  States  for  its 
own  account  during  the  period  of 
review. 

Regarding  petitioner's  contention  that 
Jose  Santa  Maria  Vilchis  and  Fiestaflor 
have  not  adequately  proved  that  they 
are  unrelated  to  Visaflor,  the 
Department  notes  that  Jose  Santa  Maria 
Vilchis  has  submitted  documentation 
that  he  is  incorporated  in  the  state  of 
Mexico.  Moreover,  he  does  not  appear 
on  the  list  of  Visaflor's  company 
officers.  Fiestaflor  has  provided  a  ''st  of 
its  company  officers  and  none  ar. 
included  in  Visaflor's  list  of  officers.  The 
fact  that  Visaflor  and  Fiestaflor  may 
share  the  same  address,  telephone 
numbers,  and  invoice  forms  does  not 
prove  that  they  are  related.  Short  of 
verification  there  is  nothing  the 
Department  could  do  further  to  elicit 
additional  information  that  would 
resolve  this  issue.  The  Department, 
therefore,  determines  that  neither 
Fiestaflor  nor  Jose  Santa  Maria  Vilchis 
are  related  to  Visaflor. 

It  should  be  noted  that  Visaflor  was 
not  forthcoming  in  submitting 
documentation  necessary  to  support  its 
claim.  Visaflor  was  informed  of  the 
Customs  reports  regarding  entries  of  the 
subject  merchandise  during  the  period  of 
review  in  June  1990.  It  was  not  until 
December  3, 1990,  after  numerous 
requests  for  information,  that  Visaflor 
submitted  adequate  documentation  to 
support  its  claim  that  it  did  not  ship  the 
merchandise  under  review  to  the  United 
States  for  its  owti  account.  It  is  for  this 
reason  that  Visaflor  was  determined  to 
have  exported  the  subject  merchandise 
for  the  preliminary  results  of  this 
review. 

Because  we  determine  that  Visaflor 
did  not  export  the  subject  merchandise 
during  the  period  of  review,  the  margin 
assigned  to  Visaflor  is  for  cash  deposit 
purposes  only,  and  is  that  received  by 
Visaflor  in  the  previous  review  (87-88). 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  the  margins  to  be: 


The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  prices  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above  The  Department  will  issue 
appraisement  instructions  concerning 
Tzitzic  Tareta  and  Florex  directly  to  the 
Customs  Service. 

Furthermore,  as  provided  for  in 
section  751(a)(1)  of  the  Act,  the 
Department  will  require  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  on  entries  of  this 
merchandise  from  Mexico. 

For  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter,  not  covered  in  this  review, 
the  previous  review,  or  in  the  original 
investigation,  whose  first  shipments 
occurred  after  March  31. 1989.  and  who 
is  unrelated  to  the  reviewed  firms,  any 
previously  reviewed  firm,  or  any  firm 
subject  to  the  original  investigation,  a 
cash  deposit  of  39.95  percent  shall  be 
required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  certain 
fresh  cut  flowers  from  Mexico  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  the  pubhcation  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22(c)(8)(1990). 

Dated:  Januar>'  10. 1991. 
Marjorie  A.  Chorlins, 
Acting  Assistant  Secretary  for  import 
Administration. 
|FR  Doc  91-1173  Filed  1-1&-91;  8:45  am) 
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lA-588-0461 

Polychloroprene  Rubber  From  Japan; 
Revocation  of  Antidumping  Finding 

agency:  International  Trade 

Administration.  Import  Administration, 

Commerce. 

ACTION:  Notice  of  revocation  of 

antidumping  finding.     ^^^_ 


Tzjtzic  Tareta 

Florex ______ _..___ — . 

Visaflor ~ -... 

*  No  sNpments  during  the  perxKl. 


39.95 
38.00 
•1.39 


SUMMARY:  The  Department  of 

Commerce  is  revoking  the  antidumping 
finding  on  polychloroprene  rubber  from 
Japan  because  it  is  no  longer  of  any 
interest  to  interested  parties. 
EFFECTIVE  DATE;  Januar>  17,  1991 
FOR  FURTHER  INFORMATION  CONTACT 
Arthur  N.  DuBois  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance. 
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International  Trade  Administration.  U.S. 

Department  of  Commerce.  Washington, 

DC  20230,  telephone:  (202)  377-8312/ 

3601. 

SUPMXMENTAirr  infonmation: 

Backgroiiad 

On  December  3, 1990,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (55  FR 
49930)  its  intent  to  revoke  the 
antidumping  finding  on  polychloroprene 
rubber  from  Japan  (38  FR  33593. 
December  9, 1971). 

Additionally,  as  required  by  19  CFR 
353.2S(d)(4)(ii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
finding  on  each  interested  party  on  the 
service  list.  Interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  thirty  days 
from  the  date  of  publication. 

Scope  of  the  Finding 

Imports  covered  by  the  review  are 
shipments  of  polychloroprene  rubber. 
Through  1988,  such  merchandise  was 
classifiable  under  item  numbers  446.1521 
and  446.2000  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
This  merchandise  is  currently 
classifiable  under  HTS  item  numbers 
4cO2.41.00  and  4002.49.00.  The  TSUSA 
and  HTS  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

DetemanatioB  to  Revoke 

'1  he  Department  may  revoke  an 
a.Ttidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer  of 
any  interest  to  interested  parties.  We 
conclude  that  there  is  no  interest  in  an 
antidumping  finding  when  no  interested 
p^rty  has  requested  an  administrative 
review  for  four  consecutive  review 
periods  (19  CFR  353.25(d](4)(i))  and 
when  no  interested  party  objects  to 
revocation. 

In  this  case  we  have  received  no 
requests  for  review  for  five  consecutive 
review  periods.  Furthermore,  no 
interested  party  has  expressed 
opposition  to  revocation.  Based  on  these 
fi;cts.  we  have  concluded  that  the 
antidumping  finding  covering 
polychloroprene  rubber  from  |apan  is  no 
longer  of  any  interest  to  interested 
parties.  Accordingly,  we  are  revoking 
this  antidumping  finding  in  accordance 
with  19  CFR  353.25(d)(4)(iii). 

This  revocation  applies  to  all 
unliquidated  entries  of  polychloroprene 
rubber  from  Japan  entered,  or 
w  ilhdrawn  from  warehouse,  for 
consumption  on  or  alter  December  3. 
1990.  Entries  made  during  the  period 
December  1, 1969  through  December  2. 


1090,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entnes  of 
tliis  merchandise  entered,  or  withdra»vn 
from  warehouse,  for  consumption  on  or 
after  December  3. 1990,  without  regard 
to  antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries. 

This  notice  is  in  accordance  with  19 
CFR  353.25(1990). 

Dated:  (anuary  11. 1991. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[W.  Doc.  91-1174  Filed  l-lft-91;  8:45  am] 

BIUINO  COOC  351»-OS-M 


[A-122-0071 

Postponement  of  Final  Antidumping 
Duty  Determination;  Sheet  Pittng  From 
Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
Commerce  is  postponing  the  date  it 
intends  to  reach  a  final  determination  as 
to  whether  sales  of  sheet  pihng  from 
Canada  have  been  made  at  less  than 
fair  value  until  not  later  than  April  15, 
1991. 

EFFECTIVE  DATE:  January  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  at  (202)  377-3965.  Office 
of  Antidumping  Investigations.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION:  On 
December  27. 1990.  counsel  for  the 
respondents  requested  that  the 
Department  postpone  the  date  it  intends 
to  reach  a  final  determination  as  to 
whether  sales  of  sheet  piling  from 
Canada  have  been  made  at  less  than 
fair  value  until  not  later  than  135  days 
after  the  date  of  publication  of  the 
preliminary  determination.  Accordingly. 
we  intend  to  issue  the  final 
determination  not  later  than  April  15, 
1991.  In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
March  25, 1991,  and  rebuttal  briefs  no 
later  than  April  1, 1991.  In  accordance 
with  19  CFR  353.38(b)  of  the 
Department's  regulations,  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 


comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  The  hearing  will  be  held 
on  April  2, 1991,  at  10  a.m.  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14th  Street  and  Constitution  Avenue 
NW.,  Washington,  DC  20230.  Interested 
parties  who  wish  to  participate  in  the 
hearing  must  submit  a  written  request  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten  days 
of  the  publication  of  this  notice  in  the 
Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number,  {2J  the  number  of 
participants;  (3)  the  reasons  for 
attending:  and  (4)  a  list  of  the  issues  to 
be  discussed.  In  accordance  with  19 
CFR  353.38(b)  of  the  Department's 
regulations,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

Dated:  January  10, 1991. 
Marjori*  A.  Chorlin*, 

Acting  Assistant  Secretary  for  Import 

Adminiatration. 

[FR  Doc.  91-1113  Filed  1-16-91:  &45  am) 

BILLMG  COOE  MIO-OS-H 


IC-549-401J 

Initiation  of  Countervailing  Duty 
Administrative  Review;  Certain  Yam 
Product*  From  Thailand 

AGENCY:  International  Trade 

Administration/Import  Administration 

Commerce. 

action:  Notice  of  initiation  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of 
Commerce  has  received  a  request  to 
conduct  an  administrative  review  of  a 
countervailing  duty  suspension 
agreement.  In  accordance  with  the 
Commerce  Regulations,  we  are  initiating 
this  administrative  review. 
effective  date:  January  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Barbara  Williams, 
Office  of  Agreements  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-3793. 
SUPPLEMENTARY  INFORMAIION: 

Background 

The  Department  of  Commerce  ("the 
Department ')  has  received  a  timely 
request,  in  accordance  with 
§  355.22(a)(1)  of  the  Department's 
regulations  (19  CFR  355.22(a)(1)  (1990)). 
for  an  administrative  review  of  the 
countervailing  duty  suspension 
agreement  covering  certain  yam 
products  from  Thailand.  On  November 
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23, 1990,  the  Department  published  a 
notice  to  "Terminate  the  Suspended 
Countervailing  Duty  Investigation  in 
Part  on  Certain  Textile  Mill  Products 
from  Thailand"  (55  FR  48885).  Due  to  a 
lack  of  standing  on  the  part  of  the 
requesting  person,  the  Department 
terminated  the  suspended  countervailing 
duty  investigation  with  respect  to  all 
non-yarn  products  (fabrics,  special 
construction  fabrics,  textile  furnishings, 
and  miscellaneous  textile  mill  prodiicts). 
Hov\ever,  the  Department  has  retained 
the  suspended  investigation  with  respect 
to  yam.  Consequently,  the  name  of  this 
proceeding  has  been  changed  from 
Certain  Textile  Mill  Products  from 
Thailand  to  Certain  Yarn  Products  from 
Thailand.  The  Department  has  retained 
•  this  proceeding's  case  number  C-549- 
401.  Therefore,  this  administrative 
review  will  only  be  with  respect  to  yarn 
products. 

Initiation  of  Review 

In  accordance  with  §  353.22(c]  of  the 
Department's  regulations,  we  are 
initiating  an  administrative  review  for 
the  countervailing  duty  suspension 
agreement  covering  certain  yarn 
products.  We  intend  to  issue  the  final 
results  of  this  review  no  later  than 
October  31, 1991. 

Countervailing  Duty  Proceeding 


Thailand 
Certain  Yarn  Products.. 


Penod  to  be 
reviewed 


Dated:  January  14, 1991. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(PR  Doc.  91-1104  Filed  1-16-91;  8:45  am] 
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01/01/89-12/31/89 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§  335.34(b)  of  the  Department's 
regulations. 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22(c)  (1989)  and  §  355.22(c) 
(1988). 

Dated:  January  7. 1991. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-1114  Filed  1-16-91;  8:45  am) 

BILLING  CODE  SSIO-OS-M 


Importers  and  Retailers'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting;  Correction 

In  the  notice  published  in  the  Federal 
Register  on  January  10, 1991  (56  FR  995). 
correct  the  meeting  date  from  Thursday, 
January  25. 1990,  to  Friday,  January  25, 
1991. 


Management-Labor  Textile  Advisory 
Committee;  Partially  Closed  Meeting; 
Correction 

In  the  notice  published  in  the  Federal 
Register  on  January  10, 1991  (56  FR  995). 
correct  the  meeting  dale  from 
Wednesday.  January  25, 1991.  to  Friday, 
January  25. 1991. 

Dated:  January  14, 1991. 
Auggie  D.  TantiUo. 

Chairman.  Committee  for  the  Implementation 
for  Textile  Agreements. 
(FR  Doc.  91-1105  Filed  1-16-91;  8:45  am] 

BILLING  COOE  SSIO-Ofl-M 


Scope  Rulings 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

ACTION:  Notice  of  scope  rulings. 

SUMMARY:  The  International  Trade 
Administration  (ITA)  hereby  publishes  a 
list  of  scope  rulings  completed  between 
October  1, 1990  and  December  31. 1990. 
In  conjunction  with  this  list,  the  ITA  is 
also  publishing  a  list  of  pending  scope 
inquiries.  The  ITA  intends  to  publish 
future  lists  within  thirty  days  of  the  end 
of  each  quarter. 

EFFECTIVE  DATE:  January  17, 1991, 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  G.  Skinner,  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  377-4851. 
BACKGROUND:  Sections  353.29(d)(8)  and 
355.29(d)(81  of  the  Department's 
regulations  (19  CFR  353.29(d)(8)  and 
355.29[d){8])  provide  that  on  a  quarterly 
basis  the  Secretary  will  publish  in  the 
Federal  Register  a  list  of  scope  rulmgs 
completed  within  the  last  three  months. 
The  lists  are  to  include  the  case  name, 
reference  number,  and  brief  description 
of  the  ruling. 

This  notice  lists  scope  rulings 
completed  between  October  1, 1990  and 
December  31, 1990,  and  pending  scope 
clarification  requests.  The  ITA  intends 
to  publish  in  April  1991  a  notice  of  scope 
rulings  completed  between  January  1, 
1991  and  March  31. 1991. 

The  following  lists  provide  the 
country,  case  reference  number. 


requester(s),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

Scope  Rulings  Completed  Between 
October  1, 1990  and  December  31. 1990 

Country:  Republic  of  Korea. 
A-580-501:  Photo  Albums  and  Filler 

Pages: 

Bowon  Trading  Co. — photo  frame/ 
albums  (models  101257,  201257.  200957, 
214357,  279757,  301457,  401357.  200857, 
201057.  and  318357)  are  outside  the 
scope  of  the  order— 10/24/90. 

A-58O-803;  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof: 

Inter-Tel,  Incorporated— ESP  DX 
telephone  system  and  its  subassemblies 
are  outside  the  scope  of  the  order — 12/ 
20/90. 

Country;  Taiwan. 

A-583-^8:  Sweaters  Wholly  or  in 
Chief  Weight  of  Man-Made  Fibers: 

Saxony  Sportswear  Company- 
sweaters  containing  both  leather  and 
man-made  fibers  are  within  the  scope  of 
the  order- 10/24/90, 

Countrj-:  Japan. 

A-588-<)41:  Synthetic  Methionine; 

Mitsui — lactet  is  within  the  scope  of 
the  order— 12/21/90. 

A-588-087:  Portable  Electric 
Typewriters: 

Smith  Corona— "later  developed" 
typewriters,  if  they  meet  the  following 
seven  physical  criteria:  be  easily 
portable,  with  a  handle  and/or  carrying 
case  or  similar  mechanism  to  facilitate 
its  portability;  be  electric,  regardless  of 
source  of  power  be  comprised  of  a 
single,  integrated  unit;  have  a  keyboard 
embedded  in  the  chassis  or  frame  of  the 
machine;  have  a  built-in  printer  have  a 
platten  (roller)  to  accommodate  paper; 
and  only  accommodate  its  owm 
dedicated  or  captive  software,  are 
within  the  scope  of  the  order— 11/13/90. 

Silver  Reed/Silver  Seiko— typewriter 
models  EX-200,  EX-300,  and  EZ-50  are 
"office"  typewriters  and  are  outside  the 
scope  of  the  order  and  typewriter 
models  EX-30  (85-EP),  EX-32  (87-EP).    . 
EX-34  (89-EP).  EX-36  (39-SP),  EX-42, 
EX-^3,  EX-44.  and  EZ-30  are  within  the 
scope  of  the  order- 12/21/90, 

A-588-405:  Cellular  Mobile 
Telephones  and  Subassemblies: 

Fujitsu  Limited  and  Fujitsu  America. 
Inc.— Model  F80P-171  and 
subassemblies  dedicated  exclusively  for 
use  in  the  F80P-171  are  outside  the 
scope  of  the  order— 12/12/90. 

A-58&-702:  Stainless  Steel  Butt  Weld 
Pipefittings: 

Benkan  Corporation — superclean  or 
ultraclean  pipe  fittings— are  within  the 
scope  of  the  order— 10/24/90. 
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IMEX,  Inc.— sanitary  pipe  fittings  are 
within  the  scope  of  the  order— 11 /29/9a 

Pending  Scope  Inquiries  as  of  December 
31.1990 

Country;  Federal  Republic  of 
Germany. 

A-42fr-801:  Antifriction  Bearings: 

FAG  Kugelfischer  Georg  Schaefer 
KGa.A— certain  textile  machinery 
components. 

FAG  Kugelfischer  Georg  Schaefer 
KGaA— certain  needle  roller  beanngs. 

SKF  Textilmaschuien  Komponenten 
GmbH  and  SKF  Textile  Products.  Inc.— 
textile  machinery  component  (rotor 
assembly  number  TE  226-0036225). 

Wafios  Machinery  Corporation — 
"machine  parts'. 

Country:  Italy 

A-475-801  Antifriction  Bearings 

SKF  Component  System  Co  — 7/32" 
chrome  steel  balls. 

Country:  People's  Republic  of  China. 

A-570-504:  Petroleum  Wax  Candies. 

Fabri-centers  of  America,  Inc. — 
citronella  candles. 

A-570-506  Porcelain-on-Sleel 
Cookware. 

CGS  International— high  quality,  hand 
finished  cookware. 

Country:  Korea. 

A-580-008:  Color  Television 
Receivers: 

Goldstar— TV/Radio  model  RCV- 
0615. 

Goldstar— TV/VCR  model  KMV-90C2. 

Commodore  Business  Machines — 
computer  monitor  model  1084(D). 

A-580-501:  Photo  Albums  and  Filler 
Pages: 

U.S.  Customs  inquiry — unfinished 
filler  pages. 

U.S.  Customs  inquiry — baseball  card 
albums. 

A-580-605:  Color  Picture  Tubes: 

Penn-Ray  Sutra  Corp. — video  game 
displays. 

A-580-803:  Certain  Small  Business 
Telephone  Systems  and  Subessemblies 
Thereof: 

TT  Systems  Corporation — Simtel  420 
telephone  set. 

Country:  Japan. 

A-588-0(r:  Certain  High  Capacity 
Pagers: 

Motorola — components  and 
subassemblies. 

A-588-015:  Television  Receiving  Sets, 
Monochrome  and  Color: 

NEC— Subassemblies:  W5A-1  (HE), 
W'4A-1  (HE),  W3.\-l  (HE).  W5A-1.  and 
W4a\-1. 

Sharp— LCD  TV/Radio/Ca.^sette 
model  IC-AVl. 

Teknika  Electronics  Corp. — P.C.B. 
subassemblies. 

Sharp— LCD  TV /VCR  model  VC- 
V542U. 


Casio  Computer  Co.,  Ltd..  Casio,  Inc., 
Citizen  Watch  Co..  Ltd.  Hitachi.  Ltd., 
Hitachi  Sales  Corporation  of  America, 
Hitachi  Sales  Corporation  of  Hawaii, 
Inc..  Matsushita  Ellectric  Industrial  Co., 
Ltd.,  Matsushita  Electric  Corporation  of 
America,  NEC  Corporation.  NEC  Home 
Electronics  (U.S.A.),  Inc.,  Seiko  Epson 
Corporation.  Toshiba  Corporation,  and 
1  oshiba  Amenca,  Inc.— certain  hand- 
held liquid  crystal  display  televisions 
(Casio  Computer  Co.,  Ltd.  models  TV- 
400T.  TV-500,  TV-1400,  TV-3100,  TV- 
8500:  Citizen  Watch  Co.,  Ltd.  models 
06TA.  08TA,  TB20,  TA80,  TC50,  TC53, 
DD-T126,  DD-P226,  TC52:  Matsushita 
Electric  Industrial  Co.,  Inc.  models  CT- 
301E/302B,  CT-311E/312B;  and  Seiko 
Epson  Corporation  models  LVD-602, 
LVD-702.  LVD-802)  and  all  other  LCD 
TVs  under  6  "  in  screen  size  imported 
into  the  United  States 

Manhattan  Electric — dual  voltage 
Hitachi  TVs. 

P.T.  Imports.  Inc.— multiple  voltage 
and  receiving  system  TVs,  JVC  series 
"ME"  and  "MU". 

A-588-087:  Portable  Electric 
Typewriters: 

Tokyo  Juki — "office"  typewriter 
models:  Juki  Seirra  4500.  Sierra  3300, 
Sierra  3400,  Sierra  3400C,  Sierra  3500. 
Siera  3500XL,  Sierra  Officewriter. 
Remington  Rand  770.  Remington  Rand 
775,  Remington  Rand  880,  Avanti  1400, 
and  Avanti  1500. 

Swintec/Nakajima — "off.ce" 
typewriter  models:  8000,  8000SP,  8011. 
8011SP,  8012.  8014S.  8014KSR,  8016,  8017, 
IHSCM,  1146CM,  1146CMA,  1146CMP, 
1146CMSp,  1186CM,  and  1186CMP. 

A-588-405:  Cellular  Mobile 
Telephones  and  Subassemblies: 

Mitsubishi  Electric  Corporation — RF 
power  semiconductor  amplifiers. 

Murata  Manufacturing  Co.,  Ltd.,  and 
Murata  Erie  North  America,  Inc. — 
voltage  control  oscillators  (VCOs), 
active  filters,  and  duplexers. 

A-588-802:  3.5"  Microdisks  and 
Coated  Media  Thereof: 

Kao  Infosystems  Company — certain 
unprepared  media. 

A-588-806:  Electrolytic  Manganese 
Dioxide: 

Sumitomo — High-grade  chemical 
manganese  dioxide  (CMD-U). 

A-588-809:  Certain  Small  Business 
Telephone  Systems  and  SubassembHes 
Thereof: 

Iwatsu  Electric  Co.,  Ltd.,  and  Iwatsu 
America,  Inc. — Iwatsu  ADIX-450. 

A-588-810:  Mechanical  Transfer 
Presses;  Aida  Engineering — spare  and 
replacement  parts. 

The  following  requests  were 
withdrawn: 

Country:  Federal  Republic  of 
Germany. 


A-428-801:  Antifriction  Bearings: 

Sachs  Automotive  Products 
Company — clutch  releasers — request 
withdrawn— 9/14/90. 

Country:  Korea. 

A-588-008:  Color  Television 
Receivers: 

Orion  Electric  Co.— TV/Radio— 
request  withdrawn— 10/29/90. 

Country:  Japan. 

A-588-087;  Portable  Electric 
Typewriters: 

Matsushita — penwriter  models  X-Y 
Writer,  RK-P200C,  RK-P240.  RK-P300, 
RK-P400,  RK-P400C,  and  RK-P440— 
request  withdrawn — 10/10/90. 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230. 

Dated:  January  la  1991.  " 

Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  91-1176  Filed  1-16-91;  8:45  am] 

BILLING  CODE  3ST0-OS-U 


National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Rshery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Pelagic  Task 
Force  will  hold  public  meetings  in 
Haw  aii  during  the  month  of  January 
1991  as  indicated  below.  The  Pelagic 
Task  Force  will  discuss  area  closures 
and  other  management  measures  for 
allocation  between  pelagic  user  groups 
and  to  minimize  gear  conflicts. 
January  23 — 6:30  p.m.,  to  9:30  p.m. — 

Wilcox  Elementary  School.  4319 

Hardy  Avenue,  Lihue,  Kauai,  HI 
January  24 — 6:30  p.m.,  to  9:30  p.m.— 

Maalaea  Fishing  Clubhouse,  Maalaea. 

Maui,  HI 
January  25 — 1:30  p.m.,  to  4:30  p.m. — 

Wailoa  Slate  Park  Pavilion,  Hilo,  HI 
January  26 — 6:30  p.m.,  to  9:30  p.m — 

Konawaena  High  and  Intermedials 

School  Cafeteria,  Kealakekua  Bay,  HI 
January  28 — 6  p.m.,  to  9  p.m. — Waianae 

Regional  Park,  Waianae,  Oahu,  HI 
January  29 — 6. 30  p.m..  to  9:30  p.m.— Alii 

Beach  Park  Recreational  Center, 

Haleiwa,  Oahu,  HI 
January  30 — 6:30  p.m.,  to  9:30  p.m.— Dole 

Cannery.  650  Iwilei  Road,  Honolulu, 

HI 
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FOR  MORE  INFORMATtON  CONTACT: 

Kitty  M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu,  HI  96813:  telephone:  (808)  523- 
1368;  fax;  (808)  526-0824. 

Dated:  January  11, 1991. 
David  S.  Crestin, 

Deputy  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Semce. 
[FR  Doc  91-1100  Filed  1-16-91:  8:45  am] 

BILLING  CODE  1610-22-II 

COMMODITY  FUTURES  TRADING 
COMMtSStON 

Citrus  Associates  of  the  New  Yorii 
Cotton  Exchange:  Proposed 
Amendment  to  the  Frozen 
Concentrated  Orange  Juice  Futures 
Contracts  Addhtg  CaMomia  as  a 
Delivery  Area 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

summary:  The  Citrus  Associates  of  the 
New  York  Cotton  Exchange  ("CANYCF' 
or  "Exchange")  has  submitted  proposed 
amendments  to  Exchange  Rule  57 
governing  delivery  points  for  the 
Exchange's  frozen  concentrated  orange 
juice  ("FCOJ")  futures  contracts.  The 
proposal  would  add  the  California 
counties  of  San  Bernardino  and  Tulare 
to  the  delivery  areas  for  both  the  FCOJ- 
1  and  FCOJ-2  futures  contracts.  All 
deliveries  in  the  California  counties 
would  be  at  a  discount  of  13  cents  per 
pound.  In  accordance  with  section 
5a(12)  of  the  Commodity  Exchange  Act 
and  acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Director  of  the  Division  of 
Economic  Arwlysis  ("Division")  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined,  on  behalf  of  the 
Commission,  that  this  proposal  is  of 
major  economic  significance.  On  behalf 
of  the  Commission,  the  Division  is 
requesting  comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  February  19, 1991. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NVJ..  Washington,  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  CANYCE  FCOJ 
futures  contracts  adding  San  Bernardino 
county  and  Tulare  county.  California  as 
delivery  areas. 


FOR  FURTHER  tNFORMATION  CONTACT: 

Fred  Linse,  Division  of  Economic 

Analysis.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581;  telephone  (202) 
254-7303. 

SUPPLEMENTARY  INFORHATiON:  The 
proposed  amendments  would  modify  the 
current  terms  and  conditions  of  both 
FCOJ  futures  contracts  for  which  the 
Exchange  has  been  designated  as  a 
contract  market  by  the  Commission.' 
Currently,  the  Exchange's  actively 
traded  FCOJ-1  futures  contract  provides 
for  deliverj'  at  par  at  Elxchange-li censed 
delivery  facilities  located  within  any  of 
sixteen  contiguous  Florida  counties,  as 
specified  by  the  Exchange.* 

The  proposed  amendments  would 
permit  the  delivery  of  FCOJ  on  the 
Exchange's  FCOJ  futures  contracts  at 
Exchange-licensed  delivery  facilities 
located  in  the  California  counties  of  San 
Bernardino  and  Tulare.  Under  the 
proposal,  FCOJ  delivered  on  the 
Exchange's  futures  contracts  in  San 
Bernardino  and  Tulare  counties  would 
be  subject  to  a  discount  of  13  cents  per 
pound. 

The  Exchange  has  indicated  that  it 
intends  to  make  the  proposed 
amendments  effective  for  all  contracts 
listed  for  trading  following  Commission 
approval  of  the  proposed  amendments. 

"The  Commission  is  seeking  comment 
on  the  proposed  amendments.  In 
particular,  the  Commission  is  requesting 
comment  on  the  extent  to  which  the 
proposed  discount  of  13  cents  per  pound 
reflects  cash  market  pricing 
relationships  between  each  potential 
delivery  location  in  the  proposed  new 
delivery  area  in  California  and  futures 
delivery  locations  in  the  contracts' 
existing  par  delivery  area  in  Florida. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  N^.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  of  the  FCOJ  futures  contracts 
can  be  obtained  through  the  Office  of 
the  Secretariat  by  mail  at  the  above 
address,  or  by  telephone  at  (202)  254- 
6314. 

The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 


'  Presently,  the  Exchange  is  designated  an  a 
contracl  marief  m  FCOI-1  and  FCOf-2  furures 
However,  the  Exchange  has  not  irsted  the  FCOf-2 
futures  contract  for  trading. 

'  The  KCOf-2  futures  contract  also  currently 
provides  for  deliverj'  at  par  in  Wilmington. 
Delaware;  and  Port  Elizabeth  and  Newark.  New 
Jersey,  in  addition  to  tne  same  sixteen  Florida 
counties  currently  specified  m  the  FCX))-1  contract 


amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 

Information  Act  (5  U  S  C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  145  (1987)1,  Requests  for  copies  of 
such  materials  should  be  made  to  the 
FOl,  PrivacN'  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send  such 
material  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
■Washington,  DC  20581.  by  the  specified 
date. 

Issued  in  Washington,  DC  on  January  14. 
1991. 
Gerald  Gay. 

Director.  Division  of  Economic  Analysis. 
[FR  Doc  91-1120  Filed  1-16-91;  8:45  am) 

BILLING  CODE  S3S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSIOM 

Technical  Advisory  Group  for 
Cigarette  Fire  Safety;  Nottee  of 
Meeting 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice  of  meeting. 

SUMMARY:  The  Technical  Advisory 
Group  for  Cigarette  Fire  Safety  will  meet 
on  February  1. 1991.  in  Washington,  DC. 
The  purpose  of  the  meeting  is  to  discuss 
recent  research  on  ignition  propensity  of 
cigarettes;  future  research  on  this  topic; 
and  administrative  and  operational 
plans  for  implementation  of  the  Fire 
Safe  Cigarette  Act  of  1990. 
DATES:  The  meeting  will  be  from  10  a.m. 
to  5:00  p.m.  on  Februarj'  1, 1991. 
ADDRESSES:  The  meeting  will  be  in  room 
729G.  Hiibert  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington.  DC 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  rN«)»»MATION  ABOUT  THE 
TIME  AND  LOCATION  OF  THE  MEETING 
call:  (301 1492-5709. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colin  B,  Church.  Office  of  the  Executive 
Director,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  492-6800. 
SUPPLEMENTARY  INFORMATION:  The  Fire 
Safe  Cigarette  Act  of  1990  (FSCA)  (Pub. 
L.  101-352.  104  Stat  405)  directs  the 
Commission,  with  assistance  from  the 
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National  Institute  for  Standards  and 
Technology  (NIST)  and  the  Department 
of  Health  and  Human  Services  to 
conduct  research  concernmg  the 
feasibility  of  a  performance  standard  to 
address  the  propensity  of  cigarettes  to 
act  as  an  ignition  source.  The  FSCA  also 
establishes  an  advisory  committee,  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safely,  to  advise  and  work  with  the 
Commission  and  NIST  in  the 
implementation  of  that  act. 

The  Technical  Advisory  Croup  for 
Cigarette  Fire  Safety  will  have  its  first 
meeting  on  February  1. 1991,  to  discuss 
recent  research  on  the  ignition 
propensity  of  cigarettes:  future  research 
on  this  topic;  and  administrative  and 
operational  plans  for  implementation  of 
the  FSCA. 

The  meeting  will  be  open  to 
observation  by  members  of  the  public, 
but  only  members  of  the  Technical 
.Advisory  Group  for  Cigarette  Fire  Safety 
may  participate  m  the  discussion. 
Persons  who  desire  to  submit  written 
statements  or  questions  for 
consideration  by  the  Technical  Advisory 
Group,  before  or  after  the  meeting. 
should  address  them  to  the  Technical 
Advisory  Group  for  Cigarette  Fire 
Safety.  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207. 

Dated:  I.inuary  14.  1991. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

|KR  Doc  9*i-i:C0  Filed  1-16-91;  8:45  ami 

BILLING  COOC  (3&S-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

jdnuary  11,  19>^l. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Off-Board 
Sensors  for  Air  Combat  Operations  will 
meet  on  7-8  Feb.  91  from  8  am  to  5  pm  at 
the  ANSER  Corporation,  1215  [efferson- 
Davis  Hwy.  .Arlington.  \'A  22202. 

The  purpose  of  this  meeting  will  be  to 
review  the  Task  Statement  and  develop 
a  plan  for  conducting  the  study.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697^648. 
Patsy  |.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  91-1122  Filed  t-15-91;  8:45  am| 
BILLING  C00€  MIO-OI-H 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Final  Consent  Order  witti  Mt.  Airy 
Refining  Company,  et  al. 

agency:  Economic  Regulatory 
Administration.  DOE. 
action:  Final  action  on  proposed 
consent  order. 

summary:  The  Department  of  Energy 
(DOE)  has  determined  that  a  proposed 
consent  order  between  the  DOE  and  Mt. 
Airy  Refining  Company  (Mt.  Airy)  and 
its  former  shareholders  William  P. 
Boswell.  W.  Luke  Boswell,  Lindsay  B. 
McLean.  David  P.  Boswell.  P.  Wilson 
Boswell  II,  and  Ellen  W.  Boswell 
(collectively.  Respondents),  which  was 
executed  on  November  8, 1990  and 
published  for  comment  in  55  FR  49104 
(November  26, 1990).  shall  be  made 
final.  The  consent  order  resolves 
matters  relating  to  Mt.  Airy's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  January  1. 1977  through  January 
27. 1981.  To  resolve  these  matters,  the 
Respondents  will  pay  to  the  DOE 
$2,000,000.  plus  interest  over  a  period  of 
three  years.  To  distribute  the  settlement 
monies,  the  Economic  Regulatory 
Administration  (ERA)  will  petition 
DOE'S  Office  of  Hearings  and  Appeals 
(OHA)  to  implement  Special  Refund 
Procedures  pursuant  to  10  CFR  part  205 
subpart  V.  in  which  proceedings  any 
persons  who  claim  to  have  suffered 
injury  from  the  alleged  overcharges  will 
have  the  opportunity  to  submit  claims 
for  payment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Hamid.  Office  of  Enforcement 
Litigation,  Economic  Regulatory 
Administration,  Department  of  Energy, 
room  3H-017,  RG-32, 1000  Independence 
Avenue.  SW..  Washington,  DC  20585. 
(202)  586-1699. 

Copies  of  the  consent  order  may  be 
obtained  free  of  charge  by  written 
request  to  "Mt.  Airy  Consent  Order 
Request"  at  the  above  address  or  by 
calling  Dorothy  Hamid  at  the  above 
telephone  number.  Copies  may  also  be 
obtained  in  person  at  the  same  address 
or  at  the  Freedom  of  Information 
Reading  Room,  room  lE-190.  Forrestal 


Buildini?.  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION! 

I.  introduction 

II.  Comment  Received- 
Ill.  Analysis  of  Comment  , 
IV.  Decision  I 

I.  Introduction  ' 

On  November  26, 1990,  DOE  published 
notice  in  the  Federal  Register,  Vol.  55  at 
page  49104,  announcing  the  execution  of 
a  proposed  consent  order  between  Mt. 
Airy  and  its  former  shareholders  and  the 
DOE.  which  would  resolve  matters 
relating  to  Mt.  Airy's  compliance  with     . 
the  federal  petroleum  price  and 
allocation  regulations  during  the  period 
January  1, 1977  through  January  27, 1981. 
That  notice  both  summarized  and 
contained  the  complete  text  of  the 
proposed  consent  order,  which  requires] 
the  Repondents  to  pay  to  DOE  the 
principal  sum  of  $2  million,  plus  interest! 
over  a  period  of  three  years.  The 
November  26  notice  also  provided 
information  regarding  the  Repondents'   ; 
potential  overcharge  liability  arising 
from  Mt.  Airy's  failure  to  report  to 
DOE'S  Entitlements  Program  certain 
volumes  of  price-controlled  crude  oil  at  | 
issue  in  a  Proposed  Remedial  Order 
issued  July  25, 1986,  as  amended;  and     I 
detailed  the  considerations  which 
underlay  ERA's  preliminary  view  that    : 
the  settlement  is  favorable  to  the 
government  and  in  the  public  interest. 
The  notice  solicited  written  comments 
from  the  public  relating  to  the  adequacy 
of  the  terms  and  conditions  of  the 
settlement  and  whether  the  settlement 
should  be  made  final. 

II.  Comment  Received  ! 

ER.A  received  one  written  comment. 
That  comment  was  considered  in 
making  the  decision  whether  to  issue  the 
proposed  consent  order  as  a  final  order. 
The  comment,  which  was  submitted  by 
the  Controller  of  the  State  of  California, 
addressed  the  failure  of  the  consent 
order  to  specify  the  manner  in  which 
OFiA  will  distribute  the  settlement 
monies  in  a  Subpart  V  proceeding.  The 
Controller  expressed  concern  that 
silence  in  this  respect  may  suggest  or 
permit  a  departure  from  DOE's  Modified 
Restitutionary  Policy  in  Crude  Oil 
Cases,  issued  in  connection  with  the 
Final  Settlement  Agreement  approved 
by  the  district  court  in  In  Re  the 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  M.D.L.  378.  See  51 
FR  27899  (August  4.  1986). 

III.  Analysis  of  Comment 

The  November  26  notice  solicited 
written  comments  to  enable  the  ERA  to 
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receive  information  from  the  public 
relevant  to  the  decision  whether  the 
proposed  Consent  Order  should  be 
finalized  as  proposed,  modified  or 
rejected.  To  ensure  public  understanding 
of  the  basis  for  the  proposed  settlement, 
the  November  26  notice  provided 
detailed  information  regarding  the 
Respondents'  potential  overcharge 
liability  and  the  considerations  that 
went  into  the  government's  preliminary 
agreement  with  the  proposed  terms.  This 
settlement  information  enabled  the 
public  to  address  more  specifically  tlie 
areas  in  which  questions  or  concerns 
may  have  existed. 

The  Controller's  comment  relating  to 
the  distribution  of  the  overcharge  funds 
if  the  Mt.  Airy  consent  order  is  finalized 
was  not  germane  to  the  basis  or 
adequacy  of  the  settlement.  Rather,  as 
DOE  previously  explained  in,  inter  alia. 
the  Exxon  Federal  Register  Notice.  51  FR 
36052  (October  8. 1986],  in  response  to 
similar  comments,  including  one  by  the 
Controller,  views  regarding  the 
disbursement  of  consent  order  monies 
are  appropriately  presented  in  the 
Subpart  V  proceeding  to  be  convened  by 
OHA.  Therefore,  the  lack  of  specifidty 
in  the  consent  order  does  not  imply  any 
departure  from  applicable  DOE  pohcy. 

ERA'S  revie-w  and  analysis  of  the 
comment  received  in  response  to  the 
November  26  notice  did  not  provide  any 
information  that  would  support  the 
modification  or  rejection  of  the  proposed 
consent  order  with  the  Respondents. 
Accordingly.  ERA  concludes  that  the 
consent  order  is  in  the  public  interest 
and  should  be  made  final. 

IV.  Decision 

By  this  notice,  and  pursuant  to  10  CFR 
205.199),  the  proposed  consent  order 
between  the  Respondents  and  DOE  is 
made  a  final  Order  of  the  Department  of 
Energy,  effective  the  date  of  publication 
of  this  notice  in  the  Federal  Register. 

Issued  in  Washington.  DC.  on  Januar>-  9. 
1991. 

Milton  C.  Lorenz. 

Chief  Counsel  for  Enforcement  Litigation. 
Economic  Regulatory  .administration. 
|FR  Doc.  91-llttO  Filed  1-16-91:  8:45  am) 
BILUHG  CODE  S46«-01-« 


Office  of  Fossil  Energy 

U.S./U.S.S.R.  Fossil  Energy  Workshop 
Invotvfng  Department  of  Energy, 
U.S.S.R.  and  U.S.  Industry 
Representatives 

agency:  Office  of  Fossil  Energy,  DOE. 

ACTION:  Notice  of  Fossil  Energy 
Workshop  involving  Department  of 


Energy,  U.S.S.R.  and  UJS.  industry 
representatives. 

SUMMARY:  For  the  period  of  February 
13-15. 1991,  a  U.S./U  S.S.R  Fos,si! 
Energy  Workshop  will  be  held  to 
explore  the  respective  technologies  and 
programs  in  oil,  gas.  shale  and  coal 
development.  Specific  areas  of  interest 
include  environmentally  clean 
technologies  and  power  generation 
plants,  development  of  oil  and  gas  fields 
including  hydrocarbon  resources  on  the 
Continental  Shelf,  and  enhanced  oil 
recovery.  Programs  to  be  discussed  will 
include  the  respective  utilization  of  coal; 
the  prospecting,  exploration  and 
development  of  oil  and  gas  fields;  and 
the  construction  and  operation  of  power 
facilities. 

BACKGROUND:  Previous  fact-finding 
meetings  and  discussions  in  the  Fossil 
Energv  area  hi;\e  been  held  between  the 
US.  DOE  and  the  i;  S  S  R  Bureau  of 
Fuels  and  Energy  Complex  [BFEC)  in 
response  to  specific  requests  from  the 
BFEC  to  consider  reestablishmenl  of 
formal  energy  couperation.  As  part  of 
early  discussions,  the  Soviets  have  also 
proposed  approximately  fifty  (50) 
projects  which  they  have  provided  for 
U.S.  consideration.  A  copy  of  these 
proposals  is  available  upon  request  to 
the  contact  person  identified  below. 

The  fossil  energy  workshop  will  afford 
U.S.  Government  and  industry  an 
opportunity  to  participate  in  technology 
discussion  with  the  Soviet  Energy  Sector 
representatives.  The  opening  session  of 
the  workshop  will  be  held  at  the 
Morgantown  Energy  Technology  Center, 
Morganlown,  West  Virginia,  on 
February  13. 1991.  This  session  will 
include  keynote  addresses  by 
Congressional.  Soviet.  DOE  and  U.S.     ' 
industry  representatives. 

Workshop  sessions  will  continue  on 
February  14  and  February  15  at  both  the 
Morgantown  Energy  Technology  Center 
and  the  Pittsburgh  Energy  Technology 
Center  in  Pittsburgh.  Pennsylvania.  The 
workshop  session  at  Morgantown  will 
focus  on  oil  and  gas  technology  areas. 
Specific  areas  of  discussion  will  include: 
Structure  of  U.S.  supply  and  service 
industry;  drilling  completion  and 
stimulation;  enhanced  oil  recovery 
technologies;  discovery  and  definition  of 
resources:  gas  processing,  transportation 
and  distribution;  shale  oil  recovery  and 
use:  and  refining  of  crude  oil,  and 
financial  aspects  of  establishing 
resource  development  projects  in  the 
U.S.  and  in  the  USSR. 

The  concurrent  workshop  at 
Pittsburgh  will  focus  on  coal  fueled 
power  generation  and  coil  fuels 
production/oil  shale  utilization,  such  as. 
Magnetohydrodynamics  [MHD). 


in'egrated  Gasification  Combined  Cycle 
(IGCC).  Coal  Combustor  Development, 
Circulating?  Fiuidized  Bed  Cumhustioa 
Retrofits/ Repowenng.  Rue  Gas 
Cleanup.  Hot  Gas  Clean-up.  Heat 
Engines;  and  Coal  Liquefaction  (Direct 
and  Indirect),  Mild-Gasification.  Coal 
Preparation,  and  Oil  Shale  Ulilizalion. 

The  closing  session  of  the  Fossil 
Energy  workshop  will  be  held  at 
Pittsburgh  on  February  15  To  be  placed 
on  the  mailing  list  for  the  dctaiied 
agenda  and  registration  information, 
contact  tne  {H;rson  identified  below. 
FOR  FURTHER  INFORMATION  CONTACT:  L 
Carol  Roberson,  Technolog>-  Transfer 
Manager.  Moi^antown  Energy 
Technology  Center.  P.O.  Box  880. 
Morgantovwn,  West  Virginia  26505.  (304) 
291-4308.  FTS  923-4306. 

Dated  lanubry  10.  1991. 
Robert  H.  Genlile, 

Assistant  Secreterry.  Fossil  Energy. 

[PR  Doc.  31-1178  Filed  1-16-91:  8:45  amj 

BILUNG  CODE  MMM)1-M 


[FE  Docket  No.  90-t(»-NGI 

Catamount  Natural  Gas.  Ir»c.: 
Application  for  Blanket  Authorization 
To  Inrvport  arKJ  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 

actk>n:  Notice  of  application  for 
blanket  authorization  to  import  and 
export  natural  gas.       


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  December  11, 1990. 
of  an  application  filed  by  Catamount 
Natural  Gas,  Inc.  (Catamount), 
requesting  blanket  authorization  to 
import  and  export  a  combined  total  of 
150  Bcf  of  natural  gas.  including 
liquefied  natural  gas  (LNG),  over  a  two- 
year  period  commencing  with  the  date 
of  first  import  or  export.  Catamount 
intends  to  use  existing  facilities  for  the 
importation  and  exportation  of  gas 
supplies,  and  slates  that  it  will  advise 
DOE  of  the  date  of  first  delivery  and 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  was  filed  under 
section  3  nf  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  \o 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  e.s.t..  February- 19. 1991. 
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AOOffESSES:  Office  of  Fuels  Programs 
Fossil  Energy.  US.  Department  of 
Energy,  room  3F-056,  FE-50.  Forrestal 
Building.  1000  Independence  Avenue 
SW  ,  Washington,  DC  20585. 
FO«  FU»rrHf  R  IMFOHMATION  CONTACT: 
Charles  E.  Blackburn.  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Buildmg.  room  3F-056,  1000 
Independence  Avenue.  SW,. 
Washmgton  DC  20585.  (202)  586-7751 
Lot  Cooke.  Office  of  the  Assistant 

General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy.  Forrestal 

Building,  room  6E-042,  1000 

Independence  Avenue  SW.. 

Washington,  DC  20585  (202)  586-0503 

SUPPLEMENTARY  INFORMATION: 

Catamount,  a  corporation  organized 
under  the  laws  of  the  State  of  Delaware, 
with  its  principal  place  of  business 
located  m  Boston,  Massachusetts,  is  a 
natural  gas  and  petroleum  marketing 
and  trading  company.  Catamount 
requests  authorizaion  to  import  and 
export  natural  gas,  including  L,\'G,  on  a 
short-term  or  spot  market  basis  for  its 
own  account,  as  well  as  for  the  accounts 
of  others  for  which  Catamount  may 
agree  to  act  as  agent.  Although 
Catamount  is  primarily  interested  in 
importing  and  exporting  natural  gas 
from  and  to  Canada,  it  also  seeks 
authority  to  import  and  export  natural 
gas  from  and  to  other  countries. 

The  proposed  imports  would  be  sold 
on  a  short-term  basis  to  U.S.  pipelines, 
distribution  companies,  marketers,  and 
commercial  and  industrial  end-users. 
The  proposed  export  authority  would 
enable  Catamount  to  make  natural  gas 
available  on  a  short-term  or  spot-market 
basis  to  various  Canadian  purchasers.  In 
addition,  the  proposed  authorization 
may  be  used  to  undertake  transactions 
involving  the  initial  importation  of 
Canadian  volumes  to  the  United  States 
and  the  subsequent  exporta' on  to 
Canadian  consumers.  The  specific 
pricing  terms  of  each  import  and  export 
arrangement  would  be  determined  by 
competitive  factors  in  the  markets 
served  through  arms-length  negotiations 
between  Catamount  and  its  suppliers. 
The  decision  on  the  application  for 
import  authonty  will  be  made  consistent 
with  DOE's  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  markets 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February-  22,  1984). 
In  reviewing  natural  gas  export 
applications,  the  domestic  need  for  the 
gas  to  be  exported  is  considered,  and 
any  other  issues  determined  to  be 


appropriate  in  a  particular  case, 
including  whether  the  arrangement  is 
consistent  with  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  in  their  responses  on 
these  matters  as  they  relate  to  the 
requested  import  and  export  authority. 
The  applicant  asserts  that  this  import/ 
export  arrangement  will  be  competitive 
and  therefore  in  the  public  interest  and 
that  there  is  no  current  need  for  the 
domestic  gas  proposed  to  be  exported. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U,S.C.  4321  et  seq.) 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
thn  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  ond  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 


that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  cf  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issurs  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
Sec.  590.316. 

A  copy  of  Catamount's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  at  the  above  address.  The  docket 
room  is  open  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  e.s.t..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC  on  January  10, 
1991. 

Clifford  P.  Tomaszewski, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc,  91-1179  Filed  1-16-91;  8:45  am] 
BILLING  CODE  S450-01-M 


Office  of  Hearing  and  Appeals 

Cases  Filed  During  the  Week  of 
November  9  Through  November  16, 
1990 

During  the  Week  of  November  9 
through  November  16, 1990,  the  appeals 
and  applications  for  other  relief  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
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publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 


comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 


Dated:  January  B.  1991. 
George  B.  Breznay, 

Director.  Off  we  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  November  9  ttirough  November  16,  1990] 


Date 


Name  and  location  of  applicant 


Case  No. 


Nov    13.  1990. 


Nov.  13.  1990. 


Nov.  13.  1990. 


Nov   13,  1990. 


Nov   13.  1990. 


Nov.  14.  1990 


Nov.  16,  1991. 


Nov,  16.  1990. 


David  DeKok,  Harnsburg.  PA 


Robert  D  Labes.  Cleveland,  OH.. 


Texaco/Gibson's  Texaco,  Garlund.  TX...»...~ 


Texaco/Vince  Eastside  Texaco,  Baton  Rouge.  LA., 


Texaco/Wade  Lee  Grace  Texaco  Station.  Dallas.  TX...  RR321-31 


LFA-0080 


LFA-OOei 


RR321-32 


RR321-30 


Type  of  submission 


Hantord  Education  Action  League,  Spokane,  WA.. 


Los  Angeles  Dept.  of  Water  &  Power.  Hardin.  KY .... 


The  Lowry  Coalition,  tJenver.  Colorado  , 


LFA-0082 


RR272-59 


LFA-0083 


Appeal  ot  ar  inlormation  reqijest  deoiai  "  Gs'ted  The  Oclot>ef  25, 
1990  Freeoom  ol  inta'malion  Request  Denias  issued  by  tfie  Oftice 
of  Administrative  Services  would  be  rescinded  ana  David  DeKok 
would  receive  access  to  documents  pelaming  lo  tfie  Three  Miie 
Island  nuclear  accident  o'  Marc^  26   19^9 

Appeal  of  an  information  request  denial  '■'  Granted  Robert  D  Labes 
would  receive  data  concerning  the  Free  on  Boa'fl  pnces  from  June 
1977  through  June  1986  for  certain  c^jde  Oi:  st'eams  imported  into 
the  United  States 

Request  lor  modification /rescission  in  ttie  Texaco  refund  proceeding, 
//  Granted  The  September  12,  1990  Decisons  and  Order  (Case 
Nos  RF321-29C  and  RF321-7250)  issued  to  Gibsons  Texaco 
would  be  modified  regarding  the  tinn  s  application  for  refund  sub- 
mitted in  the  Texaco  refund  proceeding 

Request  for  modification  rescission  m  the  Texaco  refund  proceeding 
tf  Granted  The  August  2,  1990  Deasion  and  Order  (Case  Nos, 
flF32i-i457  and  RF321-U58)  issued  to  Vioce  Eastside  Texaco 
would  be  modified  regarding  the  firm  s  application  for  refund  sub- 
mitted in  the  Texaco  -efund  proceedirtg 

Request  for  modification;  rescission  in  tt>e  Texaco  refund  proceeding, 
tf  Granted  The  November  13,  1990  Deasion  and  Order  (Case  No, 
RF321-1467  and  RF32i-5e77)  issued  to  Wade  Lee  Grace  Texaco 
Station  would  be  modified  regarding  the  finn  s  application  tor 
refund  submitted  m  ttie  Texaco  re^und  proceeding 

Appeal  of  an  information  request  denial  /'  Granted  The  October  25. 
1990  Freedom  of  information  Request  Denial  issued  by  the  Office 
of  Defense  Programs  would  be  rescinoed.  and  Hantord  Education 
Action  League  would  receive  access  to  documents  relating  to 
certain  actrvrties  by  trie  U  S  Government  at  the  Hanlord  facility 
near  Richland,  Washington 

Request  for  modification /rescission  m  tr>e  Crude  Oii  Refurx)  Proceed 
ing  //  Granted  The  October  16,  1990  Decision  and  Order  (Case 
No  RF272-69)  issued  to  the  Los  Angeles  Department  of  Water  & 
Power  would  be  modified  regarding  the  firm's  application  tor  refund 
submitted  in  the  Crude  Oil  refund  proceeding 

Appeal  of  an  information  request  deniai  f  Granted  The  October  16, 
1990  Freedom  of  imormation  Request  Denial  issued  by  the  Albu- 
querque Operations  Office  would  be  rescinded,  and  The  Lowry 
Coalition  would  receive  access  to  all  documents  regarding  waste  at 
the  Lowry  Landfill 


Refund  Applications  Received 

[Week  of  November  9  through  November  16,  1990] 


Date  received 


11/9/90  ttiai  11/16/90 
11/9/90  thru  11/16/90 
11/9/90  thru  11/16/90 
11/9/90  thru  11/16/90 
11/9/90  thru  11/16/90 

11/9/90 

11/9/90 

11/13/90 

11/13/90 ™ 

11/19/90 


Name  of  refund  proceeding/name  of  refund  application 


Crude  oil  refund  applications  received ... 

Gulf  oil  refund  applications  received 

Texaco  refund  applications  received 

Tesoro  oil  refund  applications  received.. 
Atlantic  Richfield  applications  received., 

Soutti  and  Pnmrose  Shell - — 

Poole's  Michigan  Ave  Shell  (nc 

Colonial  Oil  Industnes,  Inc 

Don's  Grocery 

Brookfleld  Bus  Tours,  Inc 


Case  number 


RF272-64366  thru  RF272-64492 

RF30O-13474  thi\j  RF300- 13652 

RF321-11218  thrv  RF321-11430 

RF326-150  thru  RF326-167 

RF304-12123  thru  RF304-12144 

RF315-100e2 

RF3 15-10083 

RF3 13-328 

RF307-10163 

RF307-10164. 


[FR  Doc.  91-1181  Filed  1-16-91;  8:45  am] 

BILLING  CODE  MSO-OI-M 


Office  of  Heating  and  Appeals  Cases 
Filed  During  the  Week  of  November 
23,  Through  November  30,  1990 

During  the  Week  of  November  23 
through  November  30, 1990,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 


notice  were  filed  with  the  Office  of 

Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
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procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 


Dated:  l.3nuarj'  8, 1991. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Apptiols. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  o(  November  23  through  November  30,  1990] 


OaM 


Name  btk)  location  of  appttcant 


November  26.  1990 
Nowentw  26.  1990.. 

January  28.  1990 

November  26.  1990 

Movember  28.  1990 


Morgan.  Lewis  &  Bockius.  Wasrxn^ion.  DC. . 
The  Gall  Ridger.  Oak  flidge.  TN _. 


Economic  Regulatay  Admmistrauoa  Amarillo.  TX.. 


'exaco/West  End  Texaco,  Beauowot.  TX. 


Texaco'Kmeid  s  Texaco  MartJm,  KY.. 


November  29.  1990  .     i  James  E.  Phelps.  KtwxvUte.  TN. 


IMovemtar  29,  1990. 


November  29.  1990 


Texaco/ Robmaoo  Texaco.  HardBi.  KY.... RR321-36 


Case  No. 


LFA-0087 
LFA-0086 

LRD-0004 
RR321-35 

RR321-34 

LFA-0088 


Type  of  submission 


Texaco/Leo's  Texaco  Service.  Sacramento.  CA  . 


November  30.  1990       ,  Tolem  Ocean  Trailer  Express,  Inc..  Washington.  DC...- 


FR321-37 


RR272-60 


Appeal  of  an  mfotmalion  request  deriai.  If  Grartod.  Morgan.  Lewis  4 
Bockius  would  receive  access  to  information  concerning  RFP  No 
RL  90-22  from  the  DOE'S  Richland  Operations  OUice, 

Appeal  of  an  information  request  Denial  H  Granted:  The  11/7/90 
Freedom  of  Information  Request  Denial  issued  by  the  Oak  Ridge 
Operations  Office  would  be  rescinded,  and  The  Oak  Ridger  would 
receive  access  to  a  document  entitled  "Issues  for  Consideration 
Pnor  to  Negotiations,"  and  the  excised  portions  of  requested 
information 

Motion  for  discovery,  //  Granted:  Discovery  would  be  granted  to  the 
Economic  Regulatory  Administration  in  the  Ricliome  Oil  &  Gas 
Company  proceeding  concerning  the  financial  condition  of  Richome 
and  Its  owners 

Request  for  modification/ rescission  m  the  Texaco  refund  proceeding. 
It  Granted  The  8,8/90  Decision  and  Order  (Case  Nos  RF321- 
278,  RF321-279,  RF321-5405  and  RF321-5406)  issued  to  West 
End  Texaco  would  tie  modified  regarding  the  firm  s  application  for 
refuryj  submitted  in  the  Texaco  refund  proceeding. 

Reguest  for  modification /rescission  in  the  Texaco  refund  proceeding 
n  Granted  The  10/22/90  Decision  and  Order  (Case  No  RF321- 
1653  &  HF321-5974)  issued  to  Kinerds  Texaco  would  be  modified 
regarding  the  firm's  application  for  refund  submitted  in  the  Texaco 
refurxJ  proceeding 

Appeal  of  an  information  request  denial  //  Granted:  The  11/7/90 
Freedom  of  Information  Request  Denial  issued  by  the  Office  of 
Inspector  General  would  be  rescinded,  arrd  James  E.  Phelps  would 
receive  access  lo  a  more  complete  report  on  the  1988  audits  of 
the  ORNL  laC  Division. 

Request  (or  moditication/ rescission  m  th«  Texaco  refund  proceeding. 
If  Granted  The  10/2/90  Decision  and  Order  (Case  Nos.  RF321- 
1771  &  RF321-6361)  issued  to  Robinson  Texaco  would  be  modi- 
fied regarding  the  firm's  application  lor  refund  submitted  m  the 
Texaco  refund  proceeding 

Request  for  modification/rescission  m  the  Texaco  refund  proceeding. 
If  Granted:  The  9/10/90  Decision  and  Order  (Case  No  RF321- 
2095  4  RF321-5542)  issued  lo  Leos  Texaco  Ser/ice  would  be 
modified  regarding  the  firm's  application  for  refund  submitted  in  the 
Texaco  refund  proceeding 

Request  lor  modification/ rescisston  m  the  Crude  oil  refund  proceed- 
ing ti  Granted:  The  11/1/90  Decision  and  Order  (Case  No 
HF272-41453)  issued  to  Totem  Ocean  Trailer  Express,  Inc  would 
be  modified  regarding  the  firm's  application  for  refund  submitted  in 
the  Crude  OH  refund  proceeding. 


Refund  Applications  Received 


Dale  received 


11/20/89 

11/20/90 

11/20/90 

11/20/90 ™ 

11/23/90  thru  11/30/90 
1 1/23/90  thoj  11/30/90 
11/23/90  thnj  11/30/90 
11/23/90  thru  11/30/90 

11/27/90 

n/28/90 

11/28/90 

11/28/90 

11/29/90  .,„ 


1 1/29/90. .._ 
11/29/90..... 
12/4/90 


Name  o(  refund  proceeding/ name  ot  refund  appiication 


Ever  Clean  Car  Wash 

Dave's  Arco       

Kelley's  Service  Center 

George  Brox.  Inc — .. 

Crude  oil  refund  applications  received . 

Gutt  oil  refund  applications  received 

Texaco  refund  applications  received.... 

Tesorc  refund  applications  received 

Cantro  Petroleum  Corp 

Posiiiico  Bros  Asphalt  Co -. 

Edson  (nc  

Krxjrr  »  Arco  Mini- Shop 

Hallitujrton  Company   ., 

Bob  Sriell 


Case  numtwr 


Hudson  Van  Oil  Company., 
Anguc  I.  Hines 


RF304-12151 

RF304-.12152 

RF304-12153 

RD272-78567 

RF272-.84583  thru  RF272-84685. 

RF300-13761  thru  RF300-13911. 

RF321 -11640  thru  RF321-11730. 

RF326-172  thru  RF326-182 

RF225-11095. 

RA272-32. 

RF315-10096. 

RF304-12154 

RF304-12155 

RF315-10097 

RF3 15- 10098 

RF3 15- 10099 


[W.  Doc.  91-1182  Filed  1-16-91.  8:45  am) 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders; 
Weel<  of  November  12  Through 
November  16, 1990 

During  the  week  of  November  12 
through  November  16, 1990,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Carol  A.  Terry.  11/15/90.  LFA-0074 

Carol  A.  Terry  filed  an  Appeal  from  a 
denial  by  the  Department  of  Energy  of  a 
Request  for  Information  which  she  had 
submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  DOE  found 
that  customer  lists  of  several  companies 
subject  to  special  refund  proceedings 
had  been  properly  withheld  under 
Exemptions  2  and  4, 

Gannett  News  Service.  11/12/90.  LFA- 
0073 
The  DOE  issued  a  Decision  and  Order 
concerning  a  Freedom  of  Information 
Act  Appeal  filed  by  Gannett  News 
Service  (Gannett)  on  October  15,  1990. 
In  its  original  request,  Gannett 
requested  the  names,  addresses,  and 
generator  num.bers  of  firms  that  dispose 
of  low  level  radioactive  waste  at  each  of 
the  DOE'S  three  disposal  sites.  The 
Office  of  Administrative  Service^  (O.^S) 
denied  Gannett's  request,  claiming  that 
it  was  unable  to  locate  any  responsive 
documents,  Gannett  appealed  the 
adequacy  of  the  search.  The  Authorizing 
Office  agreed  that  a  more  thorough 
search  was  appropriate.  The  DOE 
granted  Gannett's  Appeal  and  remanded 
it  to  the  OAS  for  another  search. 

Refund  Applications 

City  of  Baytown.  11/16/90.  RF272S17n 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  considering 
the  crude  oil  refund  application  filed  by 
the  City  of  Baytown,  based  upon  its 
purchases  of  fourteen  different 
petroleum  products.  Eight  of  the 
products  included  in  this  Application 
were  explicitly  covered  by  the 
Emergency  Petroleum  Allocation  Act. 
Torque  fluid  and  hydraulic  fluid  were 
found  to  be  types  of  hydraulic  oil,  and 
eligible  product,  and  mineral  spirit 
solution  was  found  to  be  a  type  of 


mineral  spirits,  which  is  also  an  eligible 
product.  In  addition,  it  was  determined 
that  Romex  MP  and  Varsol  are  brand 
names  of  lubricating  oils  and  aliphatic 
solvents,  both  of  which  are  eligible 
products.  Baytown  was  not  granted  a 
refund  based  on  its  purchases  of 
antifreeze  because  antifreeze  is  not 
refined  from  crude  oil.  Baytown  was 
granted  a  refund  of  $2,143. 

Eastland  Woolen  Mill.  Inc..  11/14/90. 
RF272-3162  and  RD272-3162 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting  a 
refund  from  crude  oil  overcharge  funds 
to  Eastland  Woolen  Mill.  Inc.  based  on 
the  company's  purchases  of  refined 
petroleum  products  during  the  period 
August  19,  1973  through  January  27. 
1981.  Since  the  applicant  was  a  textile 
manufacturer  and  an  end-user  of  the 
products  claimed,  it  was  presumed 
injured.  A  consortium  of  thirty  states 
and  two  territories  filed  a  "Statement  of 
Objections"  and  "Motion  for  Discovery" 
with  respect  to  the  applicant's  refund 
claim.  The  DOE  found  that  the  states' 
filings  did  not  refer  to  whether  the 
applicant  was  able  to  pass  through 
crude  oil  overcharges,  but  only  made 
generalized  statements  regarding 
whether  increased  fuel  costs  could  be 
passed  through.  The  DOE  concluded 
that  these  arguments  were  insufficient  to 
rebut  the  presumption  of  injur>'  for  end- 
users  in  this  case.  Therefore,  the 
Application  for  Refund  was  granted  and 
the  Motion  for  Discovery  was  denied. 
The  refund  granted  to  Eastland  Woolen 
Mill,  Inc.  was  $19,269. 

Exxon  Corp..  Babcock  fr  Wilcox.  The 
Lubrizol  Corp.  11/13/90.  RB307-6041. 
RF307-S847 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  pu-c'nased  directly  from 
Exxon  and  was  an  end-user  whose 
refund  was  based  on  its  full  allocable 
share.  The  sum  of  the  refunds  granted  in 
this  Decision  is  S12.370  (S9,237  principal 
plus  53,133  interest). 

Exxon  Corp.,  GFH  Grocery:  Bailey  Bros. 
Auto  Ser\-ice.  11/13/90  RF307-5366  and 
RF307-B889 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding  Each  of  the 
Applicants  purchased  directly  from. 
Exxon  and  was  a  reseller  whose 
allocable  share  is  less  than  $5,000.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
one-half  of  its  full  allocable  share,  since 
each  applicant  was  a  partner  of  a  firm  in 


which  the  remainmg  partner  had  not 
applied  for  a  refund  in  the  proceeding 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $288  ($215  principal  plus  $73 
interest), 

Exxon  Corp..  Webber  Tanks.  Inc.,  11/ 
14/90.  RF307-9146 
The  DOE  issued  a  Decision  and  Order 

concerning  an  Application  for  Refund  in 
the  Exxon  Corporation  special  refund 
proceeding  filed  by  Webber  Tanks,  Inc.. 
a  reseller  of  petroleum  products 
Webber  is  owned  in  equal  50  percent 
shares  by  Dead  River  Petroleum 
Company  (Dead  River)  and  Webber  Oil 
Company  (Webber  Oil),  two  firms  that 
previously  received  medium-range 
presumption  of  injur>'  refunds  in  the 
Exxon  proceeding.  In  accordance  with 
the  agency's  policy  of  treating  affiliated 
firms  as  one  firm  for  purposes  of 
applying  the  presumptions  of  injur\',  the 
DOE  decided  to  attribute  one-half  of 
Webber  Tanks'  purchases,  and  therefore 
one-half  of  its  allocable  share,  to  each  of 
its  two  owners,  and  to  subject  these 
allocable  shares  to  the  40  percent 
medium-range  presumption  of  injury. 
One  half  of  Webber  Tanks'  allocable 
share  multiplied  by  0  4  is  $13,279,  which 
was  held  to  be  the  portion  of  Webber 
Tanks'  refund  attributable  to  Webber 
Oil.  However,  because  the  maximum 
medium-range  refund  is  $50,000  and 
Dead  River's  previous  refund  was 
$40,824,  the  portion  of  Webber  Tanks' 
refund  attrtibutable  to  Dead  River  was 
held  to  be  $9,176  {S50,00O-«40.824). 
Webber  Tanks  therefore  was  granted  a 
refund  of  $22,455  ($13,279  -I-  $9,176)  plus 
accrued  interest  in  the  amount  of  $7,830. 

Gulf  Oil  Corp. /Gulf  Gas  8-  Go.  United 
Gulf.  Logan  Gulf  Brooklyn  Gulf.  11/ 
16/90.  RF300-7255.  RF300-7283. 
RF300-7284  and  RF30O-7285 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund 
submitted  on  behalf  of  four  service 
stations  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  The  four 
service  stations  were  under  common 
ownership  and  control  during  the  Gulf 
consent  order  period.  However,  the 
applicant  was  unable  to  substantiate  the 
gallonage  claims  included  in  the  four 
applications  or  to  demonstrate  that  the 
stations  purchased  the  Gulf  refined 
petroleum  products.  Accordingly, 
because  the  OHA  was  unable  to  find 
that  the  applicant  was  injured  by  Gulfs 
alleged  overcharges,  the  four 
Applications  for  Refund  were  denied. 

Jim  Smith  Contracting  Co..  Inc..  11/14/ 
90.  RD272-399.  and  RF272-399 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting  a 
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refund  from  crude  oil  overcharjje  funds 
to  Iim  Smith  Contracting  Co.,  Inc.  based 
on  its  purchases  of  36,603.853  gdllons  of 
refined  petroleum  products  during  the 
period  August  19. 1973  through  [anuary 
27, 1981.  The  applic.inl  was  an  end-user 
of  the  products  it  claimed  for  a  refund 
and  was  therefore  presumed  injured. 
However,  the  total  gallonage  claimed  by 
Smith  rn  the  original  application  was 
reduced  by  669,773  gallons  because 
Smith  indicated  that  these  purchases 
were  affected  by  price  escalation 
clauses.  A  consortium  of  states  and 
territories  of  the  United  States  filed  a 
Statement  of  Objections  and  Motion  for 
Discovery  with  respect  to  the  applicant. 
The  DOE  found  that  this  filing  was 
insufficient  to  rebut  the  presumption  of 
injury  for  end-users  and  the  Motion  for 
Discovery  was  denied.  The  total  refund 
granted  was  $29,283. 

Poller  Paint  Co..  Inc..  11/15/90.  RF272- 
56496 

The  DOE  issued  a  D^cisioin  and 
Order  granting  an  Application  for 
Refund  filed  by  Potter  Paint  Co.,  Inc..  in 
the  subpart  V  crude  oil  special  refund 
proceeding.  The  Applicant  is  a 
manufacturer  of  industrial  paints  and 
thinners  and  based  its  refund  claim  on 
the  purchases  of  many  different  refined 
products.  The  DOE  determined  that  the 
products  solvesso  «^100  and  *150.  vmp 
naphtha,  toluene,  mineral  spirits,  xylene, 
naphtha,  isopar  H.  heavy  aromatic 
naphtha,  and  heptane  are  covered 
products.  The  products  iscbutyl 
isobutyrste,  butyl  cellosolve,  n  butyl 
alcohol,  methyl  isoamyl  ketone,  butyl 
acetate,  isopropyl  alcohol,  methyl 
isobutyl  ketone,  acetone,  diacetcne 
alcohol,  methyl  ethyl  ketone,  methylene 
chiiiride,  chlorothene  nu,  and  cellosolve 
acetate  were  determined  to  be  ineligible, 
because  they  were  too  remote  from 
rrude  oil  or  because  they  were  finished 
petrochemicals. 

Premium  Gas  Service,  Inc.,  11/16/90, 
RF2T2-19944 

The  DOE  issued  a  Decision  and  Order 
considering  an  Application  for  Refund 
f.!ed  by  Premium  Gas  Service.  Inc. 
(IVemium),  in  the  subpart  V  crude  oil 
special  relund  proceeding.  The 
.Applicant,  a  reseller  of  petroleum 
products,  attempted  to  prove  injury  by 
submitting  cost  bank  records.  The  DOE 
d  jtermined  that  the  information 
i:rovided  failed  to  demonstrate  that 
Premium  was  unable  to  pass  through  the 
crude  oil  overcharges  as  a  result  of  the 
generally  higher  market  prices  which 
followed  these  cost  increases. 
Accordingly,  the  Application  was 
denied. 


Refund  .\pplicatioos 

The  Office  of  Heanngs  and  Appeals  issued 
the  following  Dccisiors  and  OderB 
concerning  refund  applications,  which  are  not 
summarized.  Copies  of  the  full  texts  of  the 
Decisions  and  Orders  are  available  in  the 
Public  Reference  Room  of  the  Offtce  of 
Hearings  and  Appeals. 


Name 

CaMNa 

Data 

Atlantic  Richfield 

RF304-0010 

11/16/90 

Company /Blue 

Flame  Gas  Co.. 

Inc .  at  ai 

Atlantic  Ricnf^id 

RF304-2409....- 

11/15/90 

Company 'Cennis 

Thompsoo  el  al 

Atlantic  RicnfiekJ 

RF304-4002....- 

11/14/90 

Company /PoHafds 

Arco  Service  et  al 

Ailantic  Richfield 

RF304-«8094 ... 

11/16/90 

Company  'Rocky 

Fofk  Truck  Stop  et 
al. 
Atlantic  RichtieW 

RF304-3901 

11/13/90 

Company /Sootri 

Shore  Arco  Bl  al 

City  ct  Jetmore  et  al 

HF272-26131   . 

11/16/90 

Ewon  Corporation/ 

HF307-10162  .. 

11/14/90 

T  L.  James  4  Co.. 

Gulf  Oil  '3orp  ' 

RF300-11032.. 

11/16/90 

Baniefiekl  Tiading 

Post  Gull  et  al 

Gult  Oil  Corp  /Minder 

Rr3C0-«847     .. 

11/14/90 

GuM  Service  et  al. 

J  D.  Atxams.  Inc.  et 

al 
Murphy  Oil  Corp./ 

RF272-24494  ... 

11/14/90 

RF3(»-487 

11/14/90 

Mark  OtI.  Inc 

OHn  Corporation 

RF308-568„   ... 

Snell  Oil  Company/ 

RF315-«0S0.    .. 

11/16/90 

KeUooQ- Moore  CW 

Co  ,  Inc  m  al 

Shell  OU  Company/ 

RF31S-5206_... 

11/15/90 

Lykes  Bios 

Sleamship  Co.. 

Inc.  et  al. 

Shell  Oil  Cotnoany/ 

RF315-2104 — 

11/13/90 

Pel  KB  Shell  et  at 

Shell  Oil  Company/ 

RF31 5-5278 

11/13/90 

Peoples  OM  and 

Gas  Ccnpany  et  al. 

Shew  0*1  Company/ 

RF31 5-5275...-. 

11/13/90 

RYF  Oil  Company 

etal 

State  of  Texas 

nF272-67313 ... 
RF272-62309 .. 

11/14/90 

Stevens  OtI 

11/16/90 

Compare.  Inc.. 

Hometoom  Oil 

RF272-«2528 .. 

Company.  Inc. 

Tdxaco  inc./Bob'i 

RF321-4 

11/16/90 

Texaco  Service  et 
al 
Taxaco  ITK./John 

RF321-11125.. 

11/14/90 

Lovelace  Texaco 

T.an-Star  Trucking. 

RA272-28.._ 

11/15/90 

Inc. 

Distnisaals 

The  following  submissions  were  dismissed: 


Name 


B-adley  Boorboonais  C  HS  D 

Dudley  Mitter _ 

Lancaster  Courtty  Public  Sctioois 


Case  No. 


Name 


Olympic  Fuel,  tnc 

Sanciwich  Sctwd  Dislnct 

Texas  Dept  of  Public  Safety 

Timothy  H   Miller 

Universify     ol     Aruona     Garage/ 
Motor  Pool. 

White's  Exxon 

Winter  Park  Recreation  Assn 

2inn  Petroleum  Company 


Case  No. 


RF51 5-356 
RF272-8ie01 
RF32 1-3281 
RF321-a305 
RF321-3967 

RF307-8751 

RF272-70316 

KEE-0173 


RF272-61406 

RF321-5177 

RF272-e0459 


Mddi8on  Distiict  PtjfilK  Scnoots RF272-82351 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SVV.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m,  except  federal 
holidays.  They  are  also  available  in 
Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated  [unuary  8, 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  91-1183  Filed  1-16-91;  &45  am) 
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ENVIRONME^frAL  PROTECTION 
AGENCY 

I OPP- 180838;  FRL  3874-2) 

Receipt  of  AppNcation  for  Emergency 
Exennptlon  To  Use  Benomyl; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 

Agency(EPA). 

ACTION:  Notice. 

SUIMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  Kentucky 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  for  use  of 
the  pesticide  benomyl  (CAS  17804-35-2) 
to  control  Sclerotinia  stem  rot  on  up  to 
15,000  acres  of  canola  in  Kentucky.  In 
accordance  with  40  CFR  156.24,  EPA  is 
soliciting  public  comment  before  making 
the  decision  whether  or  not  to  grant  the 
exemption. 

DATES:  Comm.ents  must  be  received  on 
or  before  February  1, 1991. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180838,"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  236,  Crystal  Mall  *2, 
1G21  Jefferson  Da\is  Highway. 
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Arlington,  VA.  Information  submitted  in 
any  commenC  concerning  thia  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  iaforraation  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  doe«  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  236.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  from  8 
am,  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 
FOR  FURTHER  WFOWiATION  CONTACT:  By 
mail:  Susan  Stanton,  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington.  DC 
20460.  Office  location  and  telephone 
number:  Rm.  716,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA. 
(703-557^360). 

SUPPLEMENTARY  INFORMATIOM:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  fungicide. 
-    benomyl,  available  as  Benlate  50DF 
(EPA  Reg.  No.  352-447)  from  E.  i.  du 
Pont  de  Nemours  Co..  to  control 
Sclerotinia  stem  rot.  caused  by 
Sclerotin  a  sclerotiorum,  on  up  to  15,000 
ecres  of  canola  in  Kentucky.  Information 
in  accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request. 

According  to  the  Applicant. 
Sclerotinia  has  a  broad  host  range, 
including  weed  hosts  and  vegetable 
crops,  which  are  commonly  grown  in 
rotation  with  canola.  The  fungus 
produces  hard  resting  structures, 
sclerotia,  that  live  from  four  to  six  years 
in  the  soil.  Short  rotations  of  susceptible 
crops  have  resulted  in  a  buildup  of 
Sclerotinia  in  the  soil,  which  can  result 
in  a  severe  stem  rot  outbreak  if  weather 
during  the  two  weeks  prior  to  flowering 
(usually  mid  to  late  April)  is  cool  and 
wet.  Under  these  contiitions,  the 
sclerotia  germinate,  producing  small 
raushn>om-like  fruiting  bodiea,  known  as 
apothecia,  that  release  millions  of 


airborne  spores,  which  infect  the  canola 
blossoms. 

According  to  the  Applicant,  there  are 
no  pesticides  currently  registered  for  the 
control  of  Sclerotinia  stem  rot  on  canola 
in  the  United  States,  and  without  an 
effective  control  yield  losses  of  up  to 
sixty  percent  could  result  if  stem  rot 
outbreaks  occur  this  season.  The 
potential  dollar  loss  without  benomyl 
during  the  1991  seasOTi  could  approach 
$1  million. 

A  single  ground  or  aerial  application 
01  benomyl  will  be  applied  at  a 
maximum  rate  of  0.75  pounds  of  active 
ingredient  per  acre.  Ground  applications 
will  be  made  in  ten  to  twelve  gallons  of 
water  per  acre.  Aerial  applications  will 
be  made  using  five  gallons  of  water  per 
acre.  A  max  jnum  of  11.250  pounds  of 
active  ingredient  may  be  needed  to  treat 
a  maxunum  of  15.000  acres.  Applications 
^vill  be  completed  by  June  1. 1991. 
Benomyl  was  referred  to  Sf>ecial 
Review  in  December  of  1977  because  of 
its  mutagenic  teratogenic 
spermatogenic  and  acute  aquatic 
effects.  The  Special  Review  process  was 
completed  on  October  20, 1982.  and  the 
decision  was  made  to  require  use  of 
either  cloih  or  commercially  available 
disposable  dust  masks  by  mixer/loaders 
cf  benomyl  intended  for  aerial 
application  and  to  require  that 
registrants  of  benomyl  products  conduct 
field  monitoring  studies  to  identify 
residues  that  may  enter  aquatic  sites 
after  use  on  rice.  Registrants  completed 
the  field  monitoring  study  and  submitted 
it  to  the  Agency  in  November  of  1984. 
The  study  was  determined  to  be 
inadequate  and  a  new  study  was 
required  by  the  Registration  Standard 
issued  in  June  of  1987. 

This  notice  does  not  constituts  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Re^ster 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  pesticide  which 
contains  an  active  ingredient  which  has 
been  the  subject  of  a  Special  Review 
6nd  is  intended  for  a  use  that  could  pose 
a  risk  similar  to  the  risk  posed  by  any 
use  of  a  pesticide  which  is  or  has  been 
the  subject  of  a  Special  Review  (40  CFR 
166.24  (a  )15)). 

Accordingly,  interested  persons  mRy 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above.  The  Agency  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
detsnninirtg  whether  to  issue  the 
em.ergency  exemption  requested  by  the 
Kentucky  Department  of  Agriculture. 


Daled:  j»'»»ary  la  19fl" 
A  nor  G.  Lindsay, 

D  .-ftUir,  RegisiraUon  Divisjan.  Off'ceof 

Patticide  Programs. 

(FR  Doa  91-1142  Filed  1-16-«1.  *45  ami 
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I  OPP- 180«39;  FRL  3874-1 1 

Receipt  of  Application  for  Emergency 
Exemption  to  Use  Fenpropathrtn; 
Solicitation  of  Put>Uc  Comment 

agency:  Enviro.-ur.enlal  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  received  a  specific 
exemption  request  from  the  Arizona 
Office  of  the  State  Chemist  (hereafter 
referred  to  as  the  "Applicant")  for  use  of 
the  pesticide  fenpropathrin  (Danitol) 
(CAS  39515-41-*)  to  control  citrus  thrips 
(Scirtothrips  citn)  on  up  to  30.000  acres 
of  citrus  in  Yuma  County.  Pinal  County, 
and  the  portion  of  Maricopa  County 
south  of  Baselme  Road.  In  accordance 
w  ith  40  CFR  166.24,  EPA  is  soliating 
public  comment  before  making  the 
decision  whether  or  not  lo  grant  the 
exemption. 

DATES:  Comments  must  be  received  on 
or  before  February  1. 1991. 
ADDRESSES:  Three  copies  of  wTitten 
com.ments.  bearing  the  identification 
notation  "OPP-ieoasg. '  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St,  SW.. 
Washingtoa  DC  20460.  In  person,  bring 
comments  to:  Rm.  236,  Crystal  Mall  #2, 
'  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  Information  submitted  in 
any  comment  concerning  this  notice 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Bu-siness  Information." 
Information  so  marked  will  not  be 
d-.sclosed  except  m  accordance  with 
proced'.ires  set  forth  in  40  CFR  part  2.  A 
copy  of  the  comment  that  does  not 
conUui  Confidential  Business 
Ir.formarion  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicJy 
bv  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  m 
Pm.  238,  Crystal  Mall  «Z  1921  Jefferson 
Davis  Highway.  Ariingtoa  VA.  from  8 
a.m.  to  4  pjn..  Monday  throuj*  Friday, 
except  legal  holidays. 
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FOM  FURTHER  INFORMATION  CONTACT:  By 

mail:  Jim  Tompkins.  Registration 
Division  (H7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460.  Office  location  and  telephone 
number;  Rm.  718.  Crystal  Mall  »Z  1921 
Jefferson  Davis  Highway.  Arlington,  VA, 
(703-557-4359). 

SUPPtEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  the  insecticide, 
fenpropathrin.  manufactured  as  Danitol 
2  EC.  by  Valent  U.S.A.  Corporation,  to 
control  citrus  thrips.  on  up  to  30.000 
acres  of  citrus.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  this  request.  The 
Applicant  indicates  that  over  the  last 
few  years  many  citrus  growers  have 
experienced  increasing  difficulty  in 
controlling  citrus  thrips  and  have 
suffered  significant  economic  losses.  An 
emergency  situation  has  been  created 
primarily  by  the  development  of 
resistance  in  the  thrips  population  to 
dimethoate  and  formetanate 
hydrochloride  which  previously  were 
effective  in  controlling  citrus  thrips. 
Avermectin  has  become  available  and  is 
the  only  registered  material  to  which 
thrips  lack  resistance.  Citrus  growers 
fear  that  if  avermectin  is  used  alone, 
avermectin  will  soon  become  as 
ineffective  as  the  old  compounds.  The 
other  available  insecticides  have  httle 
effectiveness  against  the  thrips.  and 
generally  cause  more  acute  side  effects 
on  beneficial  organisms. 

The  Applicant  is  requesting  the  use  of 
fenpropathrin  to  provide  a  different 
mode  of  action  from  avermectin. 
dimethoate.  and  formetanate 
hydrochloride,  which  can  be  used  in 
rotation  to  preserve  their  efficacy.  In 
addition  to  the  resistance  problem,  there 
has  been  a  persistent  problem  with  bee 
kills  associated  with  the  production  of 
citrus.  The  bee  kills  arises  from  the  fact 
that  fields  of  vegetables  being  grown  for 
seed  are  intermingled  with  the  citrus 
orchards.  These  vegetable  seed  crops 
require  bees  for  pollination  at  the  same 
time  that  citrus  are  in  bloom.  Citrus 
bloom  is  highly  attractive  to  bees  and 
has  created  a  hazardous  situation  for 
bees  in  the  area.  The  Applicant 
submitted  data  showing  that  limiting 
applications  of  fenpropathrin  to  citrus  in 


the  slot  from  one  hour  after  sunset  to 
three  hours  before  sunrise  will  reduce 
bee  mortality  to  a  minimum. 

Danitol  will  be  applied  by  ground  at  a 
maximum  rate  of  16  fiuid  ounces  of 
product  (0.3  pounds  active  ingredient) 
per  acre.  A  maximum  of  two 
applications,  a  minimum  of  30-days 
apart,  may  be  made  per  growing  season. 
A  second  application  of  Danitol  is 
prohibited  unless  a  non-pyrethroid 
insecticide  appropriately  labeled  to 
control  citrus  thrips  has  been  applied 
since  the  first  application  of  Danitol  in 
the  current  growing  season.  A  14-day 
preharvest  interval  will  be  observed. 
This  is  the  second  year  that  the 
Applicant  has  requested  this  use  of 
fenpropathrin.  The  Applicant  was 
granted  a  specific  exemption  for  this  use 
on  March  23. 1990.  The  exemption 
expired  on  June  15. 1990.  The  Applicant 
indicates  that  the  use  of  fenpropathrin 
on  citrus  for  managing  citrus  thrips 
populations  was  very  successful. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  Squire  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  the  first  food  use  of  an  active 
ingredient.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  Arizona  State  Chemist. 

Diited.  lanuary  10. 1991 

Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

|FR  Doc.  91-1141  Filed  1-16-91:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC,  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 


appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  A'o..-  203-009976-008. 

Title:  Mediterranean  Associated 
Conferences  Agreement. 

Parties: 

Greece  Westbound  Conference 

Mediterranean/North  Pacific  Coast 
Freight  Conference 

South  Europe/U.S.A.  Freight 
Conference 

Synopsis:  The  proposed  amendment 
would  add  the  Mediterranean/Puerto 
Rican  Conference  and  the  Turkey/U.S. 
Atlantic  and  Gulf  Rate  Agreement  as 
parties  to  the  Agreement.  It  would  also 
amend  the  Agreement  by  incorporating 
the  geographic  scope  served  by  these 
two  Conferences.  It  would  also  make 
other  nonsubstantive  changes. 

Agreement  No.:  203-011075-014. 

Title:  Central  America  Discussion 
Agreement. 

Parties: 

United  States/Central  America  Liner 
Association 

Nexos  Line.  Inc. 

Nordana  Line.  Inc. 

Concorde  Shipping.  Inc. 

Tropical  Shipping  and  Construction 
Co.  Lid. 

Central  America  Shippers.  Inc. 

Naviera  Consolidada  S.A. 

Empresa  Naviera  Santa 

Thompson  Shipping  Co..  Ltd. 

.Norwegian  American  Enterprises.  Inc. 

Synopsis:  The  proposed  amendment 
would  add  Great  White  Fleet,  Ltd.  as  a 
party  to  the  Agreement.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Datpci:  January  11.  1991. 
loseph  C.  Polking. 
Secretary. 

[FR  Doc.  91-1106  Filed  1-16-91;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 


.:ri.« 
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or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
ddsignated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 


wairing  period  prior  to  its  expiration  and 
requir«?s  that  notice  of  this  action  be 
published  in  the  Federal  R«gister. 
The  foiiowing  Iransaclioos  were 
g'  anted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rule«.  The  grants 


wpre  made  by  the  Federal  Trade 
Commission  and  the  Assislant  Attorney 
General  for  the  Antitrust  Division  of  the 
Dppartment  of  justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  propoued  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATKJN  BETWEEIT  122490  Al«  123190 


Name  o«  acqwnng  pereon,  nar^e  oi  acquired  penor.  name  o<  acqvwed  entily. 


L  ASMO  pic  f*iill^  Petroleum  Company,  Ph.ll.os  Natural  Cas  Compeny  and  Phillips  66  ^4atural .-.- 

Teie-Cor^nxincations  mc.  Liberty  Media  Corporattoir  L.berty  Med«  CorporatK^  ;  .  __.  ^^^-g"- 
S^ars,  no»*c-ck  arid  Co  .  The  Mutual  Ule  Kwuraoce  Compar»y  of  N«*  York.  U.S.  1  &  Br»s»i  i><saoixwm 
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FOR  FURTHEH  INFORMATIOM  COtTTACr. 

Sandra  M.  Peay  or  Renee  A.  Horton. 
Contact  Representatives.  Federal  Trade 
Commission.  Premerger  Notification 
Office,  Bureau  cf  Competition.  Room 
303.  Washington.  DC  20580.  (202)  326- 
3100. 

By  Dirpc  lion  of  the  Commission. 
Donald  S.  Clark, 
Sfcretcry. 
I^R  Doc.  91-1144  Filed  1-16-91;  8:45  am) 
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I  File  No.  901  0089] 

Kreepy  Krauly  USA,  Inc^  Proposed 
Consent  Agreement  With  Anatysis  To 
Aid  PutiDc  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


summary:  In  sel'lement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 


amont  other  things,  a  Florida 
nanufacturer  of  automatic  swinming 
pool  cleaning  devices  from  engaging  in 
or  enforcing  any  agreement  with  any 
dealer  to  establish  or  maintain  resale 
prices  in  the  future.  The  consent  would 
rpquire  the  respondent  to  descind  the 
parag^iph  of  its  dealer  agreements  that 
requires  dealers  to  agree  to  maintain 
resale  prices,  to  refrain  from 
maintaining  resale  pricps.  and  to  allow 
dealers  to  determine  theu  own  selling 
prices. 

dates:  Comments  must  be  received  on 
cr  before  March  18, 1991. 
ADDRESSES:  Comments  should  be 
directe  i  lo:  FTC/Office  of  the  Secretary, 
room  159.  6lh  St.  and  Pa.  Ave.  NW.. 
Washington.  IX;  20580. 
FOB  FURTHER  INFORMATION  CONTACT: 
Karen  Mills.  FTr/S-2308.  Washington. 
PC  20580.  (202)  326-2052. 
SUPPlCMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
C^Dmmission  Act,  38  Stat.  721. 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  follow  ing  consent 


agreement  containing  a  consent  ord*^  lo 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  reaird  for  a  period  of  sixty 
(tiO)  days.  Public  comment  is  invited. 
Sach  comments  or  vews  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4  9tb",«1(n)  of  the  Commission's  Rules 
nf  Pracfice  (16  CF-R  4  9(b)f6)(ii)). 

The  Federal  Trade  Com.mission 
having  initiated  an  investigation  of 
certain  arts  and  practices  of  Kreepy 
Krauly.  USA.  Inc.,  a  corporation. 
hHreinafier  sometimes  referred  to  as 
ptxiposed  respondent  or    Kreepy 
Krauly",  and  it  now  appeanng  that 
K.cepy  Krauly  is  willing  to  enter  into  an 
agreement  containing  an  order  lo  cease 
and  desist  from  the  use  of  the  acts  and 
pracfires  being  mvesttgated. 

//  ;s  Hereby  agreed  by  and  between 
Kreepy  Krauiy.  by  its  duly  atithonzed 
officer,  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that 
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1.  Proposed  respondnet  Kreepy 
Krauly.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Florida,  with  its  office  and  principal 
place  of  business  located  at  13801  NW. 
4th  St..  in  the  City  of  Sunrise,  State  of 
Florida. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
nf  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  face  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  and  Commission 
may.  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  comphiint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
i.pase  and  desist  shall  have  the  same 
furce  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 


order  shall  become  final  upon  sei^ice. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be  required 
to  file  one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

/ 

For  proposes  of  this  order,  the 
following  definitions  shall  apply: 

(1 )  Kreepy  Krauly  or  respondent 
means  Kreepy  Krauly,  USA,  Inc..  its 
predecessors,  subsidiaries,  divisions, 
groups,  and  affiliates  controlled  by 
Kreepy  Krauly  USA,  Inc.,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 

(2)  Product  means  any  swimming  pool 
cleaning  device  or  part  for  such  device. 

(3)  Dealer  means  any  person, 
partnership  or  corporation,  not  owned 
by  Kreepy  Krauly,  that  sells  any  product 
in  the  course  of  its  business. 

(4)  Resale  price  means  any  price, 
price  floor,  price  ceiling,  price  range,  or 
any  mark-up,  formula,  margin  of  profit, 
or  any  other  technique  for  pricing  any 
product  at  retail.  Such  term  includes,  but 
is  not  limited  to.  any  suggested, 
established,  or  customary  resale  price  as 
well  as  the  retail  price  at  any  dealer. 

// 

//  is  ordered  Thai  respondent  Kreepy 
Krauly,  directly  or  indirectly,  or  through 
any  corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacture,  offering  for  sale.  sale,  or 
distribution  of  any  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  entering  into,  attempting  to 
enter  into,  maintaining,  or  attempting  to 
enforce  any  agreements  with  any  dealer 


fixing,  establishing,  controlling  or 
maintaining,  directly  or  indirectly,  the 
resale  price  at  which  any  dealer  may 
sell  any  product,  or  otherwise  coercing 
or  requiring  any  dealer  to  maintain  or 
adhere  to  any  resale  price. 

/// 

//  is  further  ordered  That,  for  a  period 
of  five  years  from  the  date  on  which  this 
order  becomes  final,  respondent  Kreepy 
Krauly  shall  cleariy  and  conspicuously 
state  the  following  on  each  page  of  any 
list,  advertising,  book,  catalogue  or 
promotional  material  where  respondent 
has  suggested  any  resale  price  to  any 
dealer: 

alihough  krf.ety  m.^y  suggest 
rf:saij'.  prices  for  products,  dealer 
IS  free  to  determine  on  its  own  the 
prices  at  which  it  \vi!  l  sell  it  if 
products. 

IV 

It  IS  further  ordered  ThH[  respondent 
do  forthwith  cease  and  desist  from 
including  in  dealer  agreements 
paragraph  III.D.  and  the  reference  to 
paragraph  III.D.  in  paragraph  VIII.B.3.. 
and  shall,  within  thirty  days  from  the 
date  on  which  this  order  becomes  final, 
by  sending  to  dealers  the  letter  irttachrd 
as  exhibit  A.  cancel,  rescind,  and  sever 
paragraph  III.D.  of  each  of  re«por,dents 
dealer  agreements,  and  the  reference  to 
paragraph  IILD.  in  paragraph  V'lIl.B.3.  of 
each  of  respondent's  dealer  agreements. 

V 

//  is  further  ordered  Thn\  within  thirty 
days  of  the  date  on  which  this  order 
becomes  final,  respondent  shall  mail  a 
copy  of  the  letter  attached  as  exhibit  A, 
together  with  a  copy  of  this  order,  to  all 
of  respondent's  present  dealers,  to  all 
present  officers  and  =ales  personnel  of 
respondent,  and  to  ail  distributors  of 
respondent. 

VI 

It  is  further  ordered  That  respondent 
notify  the  Commission  at  least  thirty 
days  prior  to  any  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  oiher  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  this 
order. 

VII 

l!  is  further  ordered  That  respondent 
shall  within  sixty  days  from  the  date  on 
which  this  order  becomes  final,  and 
annually  thereafter  for  five  years  on  the 
anniversary  dfite  of  this  order,  fiJe  with 
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the  Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  respondent  has  complied 
and  is  complying  with  this  order. 

Dear  Retailer 

Kreepy  Krauly  USA.  Inc.  ('Kreepy  Krauly") 
has  agreed,  without  admitting  any  violation 
of  the  Idw.  to  the  entry  of  a  Consent  Order  by 
the  Federal  Trade  Commission  prohibiting 
certain  pricing  practices.  A  copy  of  the  Order 
is  enclosed  herewith. 

The  Order  specifies  that  you  are  fr^e  to 
make  your  own  determination  as  to  the  price 
at  which  you  sell  our  produr t».  Kreepy  Krauly 
may  not  take  any  action  to  coerce  you  to 
maintain  or  adhere  to  the  suggested  retail 
price  or  any  resale  price  or  price  level.  In 
addition.  Paragraph  IILD.  of  the  Kreepy 
Krauly  Dealer  Agreement  is  hereby  cancelled 
and  rescinded. 

Should  you  have  any  questions  con'jerning 
this  letter  or  the  enclosed  Order,  please  feel 
free  to  contact  me. 

Sincerely, 
Ted  Mignone. 

Executive  Vice  President,  Kreepy  Krauly 
LSA,  Inc. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Canunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Kreepy  Krauly  USA. 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (80) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  Kreepy 
Krauly  USA,  Inc.  a  manufacturer  of 
automatic  swimming  pool  cleaning 
devices,  entered  info  written  agreements 
with  dealers  to  maintain  resale  prices. 
which  violate  section  5  of  the  Federal 
Trade  Commission  Act.  The  written 
dealer  agreements  commit  dealers  to  use 
their  best  efforts  to  maintain  the 
manuf.irturer'8  suggested  retail  prices. 

Kreepy  Krauly  USA.  Inc.  has  signed  a 
proposed  consent  agreement  that 
requires  it  to  rescind  the  paragraph  of  its 
dealer  agreements  that  requires  dealers 
to  agree  to  maintain  resale  prices,  and  to 
cease  including  that  paragraph  in  dealer 
agreements.  The  proposed  consent  order 
requires  Kreepy  Krauly  USA.  Inc.  to 
refrain  from  entering  into,  attempting  to 
enter  into,  maintaining,  or  attempting  to 
enforce  agreements  with  dealers  to 
maintain  resale  prices,  or  coercing 
dealers  to  maintain  or  adhere  to  any 
resale  price.  The  proposed  consent  order 
requires  Kreepy  Krauly  USA.  Inc.  to 
notify  its  current  dealers,  its  distributors 


and  sales  personnel  of  its  dealers'  right 
to  set  their  own  prices  independently. 
For  a  five  year  period  of  time,  the 
proposed  order  requires  Kreepy  Krauly 
USA.  Inc.  to  state  on  any  suggested 
price  lists  that  the  prices  are  suggested 
only  and  that  dealers  are  free  to 
determine  their  own  selling  price,  so 
that  dealers  will  not  be  confiised  about 
the  significance  of  suggested  retail 
prices. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark. 


^ 


Secretary. 

[PR  Doc.  91-1145  Filed  1-16-91;  8:45  am] 
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DEPARTTMIENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Agency  tor  Health  Care  Policy  and 
Research 

Reasseasment  of  Medteai  Technology 

The  Public  Health  Service  (PHS). 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR).  through  its  Office  of 
Health  Technology  Assessment 
(OHTA).  announces  that  it  is 
coordinating  a  reassessment  of  cardiac 
output  monitoring  by  electrical 
bioimpedance. 

Specifically.  AHCPR  is  interested  in; 

1.  The  accuracy  of  bioimpedance 
measurements  and  how  the 
measurements  of  electrical 
bioimpedance  comjjare  to  the 
measurements  of  thermodiJution.  and 
other  methods  of  measuring  cardiac 
output: 

2.  The  clinical  utility  of  electrical 
bioimpedance;  and 

3.  The  appropriateness  cf  measuring 
cardiac  output  on  an  outpatient  basis. 

The  PHS  assessment  consists  of  a 
synthesis  of  published  literature  and 
information  obtained  from  appropriate 
organizations  in  the  private  sector  and 
from  PHS  agencies  and  others  in  the 
Federal  Government.  WIS  assessments 
are  conducted  in  accordance  with 
section  904(b)  of  the  PHS  Act  (42  U.S.C. 
299a-2(b)).  Based  on  the  assessment,  a 
PHS  recommendation  will  be 
formulated,  pursuant  to  904(d)  of  the 
PHS  Act,  to  assist  the  Health  Care 
Financing  Administration  (HCFA)  in 
establishing  coverage  policy.  The 
information  being  sought  by  this  notice 
is  a  review  and  assessment  of  past, 
current,  and  planned  research  reiated  to 
electrical  bioimpedance,  as  well  as  a 


bibliography  of  published,  controlled 
clinical  trials  and  other  well-designed 
clinical  studies.  Information  related  to 

the  characteristics  of  the  patient 
population  most  likely  to  benefit  from 
cardiac  output  measurements  by 
electrical  bioimpedance.  as  well  as 
information  on  the  clinical  acceptability, 
the  effectiveness,  and  the  extent  of  use 
of  this  technology,  is  also  being  sought. 
Any  person  or  group  wishing  to  provide 
OHTA  with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  April  29, 1991.  or  within  90 
days  from  the  date  of  publication  of  this 
notice. 

To  enable  the  interested  scientific 
community  to  evaluate  the  information 
relied  upon  in  the  formulation  of  its 
assessment,  OHTA  will  discuss  in  the 
assessment  only  that  data  and  analysis 
for  which  it  can  cite  the  source(s). 
Respondents  therefore  are  encouraged 
to  include  with  their  submission  a 
written  consent  permitting  OHTA  to  cite 
the  source  of  the  data  and  comments 
provided.  Otherwise,  in  accordance  with 
the  confidentiality  statute  governing 
information  collected  by  AHCPR,  42 
use.  299a-l(c).  no  information 
received  will  be  published  or  disclosed 
which  could  identify  any  individuol 
described  in  the  information  or 
supplying  it. 

'Written  material  should  be  submitted 
to:  Director.  Office  of  Health  Technology 
Assessment  5600  Fishers  Lane,  room 
lft-40.  Rockville.  MD  20857.  (301)  443- 
4990. 
Dated  January  10. 1991. 

|.  |«Te«  Cliirtoii. 

.Assistant  Surgeon  General.  Acting 

Administrator. 

[FR  Doc  91-1088  Filed  1-16-91.  8:45  am] 

MLUNO  COOC  4160-4&-M 


Center*  for  Dtaease  Confrol 

Nation^  Conwntttee  on  Vital  and 
Health  Stattstlcs  (fICVHS)  Wort  Group 
on  Community  Health  Statlatlct: 
Cancellation  of  Meet^ 

This  notice  announces  the 
cancellation  of  a  previously  announced 
meeting. 

Federal  Register  CiUtion  at  Previous 
Anomuioeinent:  55  FR  53056-53057. 
December  26. 199a 

PREVtOUSLV  AMNOUMCa>  TIME  AMD 
DATE:  8:30  a.m.-5  p  jn.  January  17. 1991 

CHANGE  IN  THE  MEETMA:  Tliis  meeting 
has  been  oancelled. 

CONTACT  pcnaoM  f  oa  adoitionai. 
infonmation:  Gail  F.  Fisber.  PhJ3.. 
Exerutivp  Secretary,  NCVHS.  room 
1100.  Presidential  Building,  6525  Belcresf 


BEST  COPY  AVAILABLE 
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Road.  Hyattsville.  Maryland  207B2. 
telephone  301/436-7050  or  FTS  436-7050. 

Dated:  fanuary  14.  1991 
Bvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
|FR  Doc.  91-1259  Filed  1-15-91;  10:51  am) 

MLLMQ  coot  41«0-1»-M 

Food  and  Drug  Administration 
Advisory  Committees;  IMeetings 

AQCNCV:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA)  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MCETINQS:  The  following  advisory 
committee  meetings  are  announced: 

Allergenic  Products  Advisory 
Committee 

Date,  time,  and  place.  February  4. 
1991.  8  a.m..  Holiday  Inn  Crowne  Waza. 
Plaza  1. 1750  Rockville  Pike.  Rockviile. 
MD. 

Type  of  meeting  and  contact  person. 
Introduction  and  orientdtion,  8  a.m.  to 
9:15  a.m.;  open  public  hearing.  9:15  a.m. 
to  10:15  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10:15  a.m.  to  5  p.m.  Gretchen 
Hascall.  Center  for  Drug  Evaluation  and 
Research  (HFD-9).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301^M3-4695.  A 
meeting  agenda  and  list  of  committee 
members  will  be  available  upon  request. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
allergenic  biological  products  intended 
for  use  in  the  diagnosis,  prevention,  or 
treatment  of  human  disease. 

Agenda — Open  pablic  hearing. 
Interested  persons  may  present  data, 
informatioa  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  [anuary  30. 1991. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approxmate  time  required  to  make  their 
comments. 


Open  committee  discussion  The 
committee  will  discuss:  (1) 
Standardization  procedures  for 
allergenic  extracts,  |2)  implementation 
of  potency  testing  of  allergenic  extracts. 
(3)  status  of  standardization  of  mite 
extracts.  (4)  status  of  standardization  of 
grass  extracts.  (5)  status  of 
standardization  of  cat  extracts.  (6) 
labeling  of  standardized  extracts.  (7) 
introduction  of  standardized  extracts 
into  practice.  (8)  status  of  patch  test 
allergens,  and  (9)  use  of 
perchlorelhylene  in  manufacture  of 
pollen  extracts. 

Drug  Abuse  Advisory  Committee 

Date,  time,  and  place.  February  4  and 
5. 1991.  9  a.m.  to  5  p.m..  Conference  rms. 
D  and  E,  Parklawn  Bldg..  5600  Fishers 
Lane.  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  4, 1991,  9 
a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  10  a.m.  to  5 
p.m.;  open  committee  discussion. 
February  5, 1991.  9  a.m.  to  5  p.m.;  KJiairy 
W.  Malek.  Center  for  Drug  Evaluation 
and  Research  (HFD-7).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-0335. 

General  function  of  the  committee. 
The  committee  advises  on  the  scientific 
and  medical  evaluation  of  inform.ation 
gathered  by  the  Department  of  Health 
and  Human  Services  and  the 
Department  of  Justice  on  the  safety, 
efficacy,  and  abuse  potential  of  drugs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation,  and  control 
of  such  drugs. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  28. 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  4, 1991.  the  committee  will 
discuss:  (1)  The  status  of  dezocine 
(Dalgan®  injection,  Astra) 
postmarketing  surveillance  to  target 
abuse  and  diversion;  (2)  the  abuse 
liability  of  Stadol®  (butorphanol 
tartrate)  nasal  spray,  new  drug 
application  19-890.  Bristol-Myers  Squibb 
Co.;  and  (3)  general  procedures  for  filing 
investigational  new  drug  applications 
and  amendments.  On  February  5. 1991. 
the  committee  will  discuss  the  status  of 


guideline  development  to  assess  abuse 
liability  of  drugs  and  the  status  of 
guideline  development  for  medications 
to  treat  drug  dependence  and  abuse 
which  includes  review  of  the  National 
Institute  on  Drug  Abuse  studies  related 
to  preclinical  and  phase  I  issues. 

Fertility  and  Maternal  Health  Drugs 
Advisory  Committee 

Date.  time,  and  place.  February  8. 
1991.  9  a.m..  Conferences  rms.  D  and  E. 
Parkiawn  Bldg..  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  10 
a.m.  to  4  p.m.;  Philip  A.  Corfman.  Center 
for  Drug  Evaluation  and  Research 
(HFD-510),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3510. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of  obstetrics 
and  gynecology. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  25. 1991. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  proposal  to 
improve  patient  package  insert 
instructions  for  taking  oral 
contraceptives. 

Antiviral  Drugs  Advisory  Committee 

Dais.  time,  and  place.  February  13 
and  14,  1991,  8.30  a.m..  Holiday  Inn 
Crowne  Plaza.  Plaza  II.  1750  Rockville 
Pike.  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  February  13.  tt:30 
a.m.  to  9:30  a.m..  unless  public 
participaticn  does  not  last  that  long: 
open  committee  discussion.  9.30  a.m.  to 
5  p.m.;  February  14.  8.30  a.m.  to  4:30  p  m. 
Gretchen  Hascall.  Center  for  Drug 
Evaluation  and  Research  (HFD-9).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
4695.  A  meeting  agenda  and  list  of 
committee  members  will  be  available 
upon  request.  •    .     :  .. 
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General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  5ie  treatment  of  acquired 
immunodeficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  8, 1991, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  13, 1991.  the  committee  will 
discuss  endpoints  in  AIDS  trails:  The 
role  of  CD4  and  other  laboratory 
markers  as  indicators  of  clinical  benefit. 
On  February  14, 1991,  the  committee  will 
discuss  the  followup  of  trials  that 
supported  approval  of  zidovudine  in 
patients  with  moderately  symptomatic 
and  asymptomatic  disease. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
Involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  hsted  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 


14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFl-35).  Food  and 
Drug  Administration,  rm.  12A-16,  5600 
Fishers  Une.  Rock\ille.  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305].  Food  and  Drug  Administration,  rm. 
4-62,  5600  Fishers  Lane.  Rockville.  MD 
20857.  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  10. 1991. 
Alan  L.  Hoetiiig, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  91-108B  Filed  1-16-91;  8:45  am) 
BnxmacooE  4^<o-»mi 


Consumer  Partleipation;  Open  Meeting 

AOENCY:  Food  and  Drug  Administration. 

HHS. 

ACTtON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  district  consumer  exchange 
meeting:  Boston  District  Office,  chaired 
by  Edward  J.  McDonnell.  District 
Director.  The  topic  to  be  discussed  is 
food  labeling. 

DA'TES:  Friday,  February  8, 1991, 10  a.m. 
to  11:30  a.m. 

addresses:  Cooperative  Extension 
Center.  70  Pierce  St..  East  Greenwich.  Rl 
0281  a 

FOR  FURTHER  IMFORMATIOM  COIITACr 

Paula  B.  Fairfield,  or  Joseph  Raulinaitis. 
Consumer  Affairs  Officers,  Food  and 
Drug  Administration,  One  Montvale 
Ave..  Stoneham,  MA  02180.  617-279- 
1479. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  January  la  1991. 
Alan  L  Hoeting, 

Acting  .Associate  Commissioner  for 

Regulatory  Affairs. 

(FR  Doc.  91-1087  Filed  1-16-«1;  8:45  amj 

BILUMO  CODE  41«)-0t-M 


Indian  Health  Service 

Tribal  H/lanagement  Grant  Program  for 
American  Indians/ Alaska  Natives; 
Technical  Assistance  Workshop 
Announcement 

AGENCY:  Indian  Health  Service.  HHS. 
ACTION:  Change  of  Dates  and  Locations 
of  Technical  Assistance  Workshops. 


SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  that  dates  and 
locations  for  some  of  the  technical 
assistance  workshops  for  the  Tribal 
Management  Grant  Program  an.nounced 
in  the  Federal  Register  on  December  13. 
1990,  55  FR  51343.  have  been  changed. 
DATES:  Technical  assistance  workshops 
scheduled  for  January  15-1".  1991.  in 
Sioux  Falls,  South  Dakota:  and  January 
29-31, 1991.  in  Billings,  Montana,  are 
cancelled  and  rescheduled  for  February 
5-7, 1991.  in  Denver,  Colorado. 

Note:  Technical  assistance  workshops 
scheduled  Januarv  15-17, 1991,  in 
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Albuquerque.  New  Mexico:  and  January  2^ 
31.  1991.  in  San  Francisco.  Cdlifornia  will  be 
conducted  as  (cheduied. 

FOA  FURTHER  INFORMAnON  CONTACT 

Lea  Bowman.  Director,  Division  of 
Cotnmunity  Services.  Office  of  Tribal 
Activities,  Room  6A-05.  5600  Fishers 
Lane.  Rockville,  Maryland  20857,  (301) 
44,}-6840;  M.  Kay  Carpentier,  Grants 
Management  Officer,  Division  of 
Acquisition  and  Grants  Operations, 
Suite  6-03.  2101  E  [efferson.  Maxima 
Buildins.  Rockville.  Maryland  20852, 
(301)  44i-5204.  (These  are  not  toll-free 
numbers  ) 

SUPPLEMENTARY  INFORMAnON:  The 
Office  of  Tribal  Actuities.  Division  of 
Community  Services;  and  Division  of 
Acquisition  and  Grants  Operations, 
Grants  Management  Branch  will  provide 
potential  applicants  an  opportunity  to 
receive  technical  assistance  fur  Tnbal 
Management  including  participation  in 
grant  writing  workshops  to  assist 
applicants  in  developing  and  submitting 
competitive  proposals.  The  purpose  is 
to:  (a)  Establish  communication  between 
the  IHS  and  the  applicants,  (b) 
determine  the  applicants  eligibility,  and 
(c)  to  provide  technical  assistance  to 
increase  the  ability  of  an  applicant  to 
successfully  compete.  Applicants  will 
prepare  preapplications  for  constructive 
review  and  feedback  during  the 
workshop. 

Dated:  {anuary  11.  1991. 
Everett  R.  Rhoada*. 

Assistant  Surgeon  General  Director 
\VR  Doc.  91-1118  Filed  1-16-91;  8:45  amj 

MUJMQ  COM  41W-W-M 


National  Institute*  of  Health 

Aicottot,  Drug  Abuse  and  Mental 
Health  Administration 

Availability  of  Training  Fellowships 
Under  the  Intramural  Research 
Training  Award  (IRTA)  Program 

agency:  National  Institutes  of  Health 
and  Alcohol,  Drug  Abuse  and  Mental 
Health  Administration,  PHS,  HHS. 

ACTION:  Notice. 

summary:  The  National  Institutes  of 
Health  (NIH)  and  the  Alcohol,  Drug 
Abuse  and  Mental  Health 
Administration  (AD.XMHA)  announce 
the  availability  of  training  fellowships 
under  the  Intramural  Research  Training 
Award  (IRTA)  Program,  created 
pursuant  to  section  405(b](l)(C)  of  the 
Public  Health  Service  (PHS)  Act  (42 
U.S.C.  284(b)(1)(C)),  section  484  of  the 
PHS  Act  (42  U.S.C.  287C-1).  and  section 
5C1  of  the  PHS  Act  (42  U.S.C.  290aa). 


Women  and  minorities  are  encouraged 

to  appiy 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Education.  National  Institutes 
of  Health,  Building  10.  room  1C129.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20692,  Telephone  (301)  496-2427. 
SUPPI.EMENTARY  INFORMATION:  The 

IRTA  Program  is  designed  to  provide 
opportunities  for  developmental  training 
and  practical  research  experience  in 
laboratories  of  the  NIH.  and  laboratories 
of  the  National  Institute  of  Mental 
Health  (NIMH)  and  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA).  as  components  of 
ADAMHA. 

Training  fellowships  are  available  to 
postdoctoral  scientists  at  the  beginning 
stages  of  their  professional  research 
careers,  and  to  high  school,  college, 
graduate  and  professional  (e.g.,  medical, 
dental,  etc  )  school  students  pursuing 
studies  in  academic  disciplines  related 
to  biomedical  research.  Candidates  must 
be  U.S.  citizens,  noncitizen  nationals  of 
the  United  States,  or  individuals 
lawfully  admitted  for  permanent 
residence  in  the  U.S.  Applicants  may  not 
be  excluded  from  consideration  for  the 
IRTA  Program  on  the  basis  of  race, 
color,  religion,  sex.  handicap,  age. 
national  origin,  political  affiliation,  or 
any  other  nonmerit  factor.  IRTA 
Fellowship  awards  are  granted  subject 
to  the  availability  of  funds.  Recipients 
are  not  Federal  employees. 

Fellowship  awards  are  granted  in  the 
following  three  categories: 

Postdoctoral  IRTA  Fellowship  Awards 

Postdoctoral  Fellowships  are  awarded 
to  promising  physicians  and  Ph.D.  level 
investigators,  to  enhance  their  research 
capabilities  in  the  early  postdoctoral 
stage  of  their  careers.  Postdoctoral 
Fellowships  may  be  awarded  to 
individuals  with  Ph.D.,  M.D..  D.D.S.. 
D.M.D..  D.V.M..  or  equivalent  degrees, 
and  three  years  or  less  of  relevant 
postdoctoral  research  experience. 
Awards  are  made  initially  for  one  or 
two  years,  and  may  be  renewed  in  one- 
year  increments  up  to  a  maximum  of 
three  years  in  the  Program.  The  initial 
stipend  is  $25,000  per  annum  for 
investigators  with  less  than  one  year  of 
postdoctoral  experience,  $28,500  for 
investigators  with  one  to  two  years  of 
postdoctoral  experience,  and  $28,000  for 
investigators  with  two  to  three  years  of 
postdoctoral  experience. 

Predoctoral  IRTA  Fellowship  Awards 

Predoctoral  Fellowships  are  awarded 
to  students  enrilled  in  Ph.D.,  M.D., 
D.D.S.,  D.M.D..  D.V.M..  or  equivalent 
degree  programs  at  fully  accredited  U.S. 


universities.  Predoctoral  Fellowships  are 
designed  to  support  a  period  of  full-time 
research  training  in  NIH.  NIMH,  and 
NIAAA  laboratories,  undertaken  as  an 
integral  part  of  participants  academic 
programs.  Awards  are  generally  granted 
for  the  purpose  of  developing  and 
wnting  a  thesis  in  an  NIH,  NIMH,  or 
MA.'KA  intramural  laboratory.  For 
students  pursuing  a  degree  for  which  a 
thesis  is  not  required  (e.g.,  M.D..  D.V.M.. 
etc  ).  a  full-time  training  program  in 
biomedical  research  will  be  designed. 

Students  must  be  admitted  to 
graduate  or  professional  school  and  be  a 
doctoral  degree  candidate  before  they 
can  be  considered.  Normally,  most 
students  will  have  completed  their  first 
year  of  graduate  course  work  before 
beginning  the  Program.  Written 
agreement  from  the  school  is  required. 
IRTA  awards  are  not  intended  as  grants 
to  support  academic  training,  and 
Predoctoral  IRTA  Fellows  are  expected 
to  devote  full-time  to  their  NIH  training 
assignment?  and  to  pay  any  university 
tuition,  fees,  or  other  costs  themselves. 

Predoctoral  awards  are  made  initially 
for  one  or  two  years,  and  may  be 
renewed  in  one-year  increments.  The 
maximum  duration  is  normally  three 
years  or  until  students  receive  their 
doctoral  degree,  whichever  comes  first. 
In  individual  cases,  renewals  beyond 
three  years  may  be  approved  provided 
the  student  is  making  reasonable  and 
acceptable  progress  towards  obtaining 
the  doctoral  degree. 

Per  annum  stipends  are  paid  to 
participants  based  on  the  number  of 
years  of  post-baccalaureate  education: 
$12,000  for  one  year  or  less  post- 
baccalaureate  education;  $13,000  for  one 
to  two  years  post-baccalaureate 
education;  $14,000  for  2  to  3  years  post- 
baccalaureate  education;  $15,000  for  3  to 
4  years  post-baccalaureate  education; 
$16,000  for  4  to  5  years  post- 
baccalaureate  education;  and  $17,000  for 
more  than  5  years  post-baccalaureate 
education. 

Summer  IRTA  Fellowship  Awards 

Summer  IRTA  Fellowships  are 
awarded  to  promising  high  school, 
undergraduate,  graduate,  or  professional 
(eg,,  medical,  dental,  etc.)  school 
students  who  have  a  strong  interest  or 
are  pursuing  studies  in  biomedical 
disciplines.  Research  training  activities 
are  designed  to  supplement  and  give 
practical  meaning  to  students'  academic 
course  work.  Students  must  be  at  least 
16  years  old,  in  good  academic  standing, 
and  enrolled  at  least  half-time  in  a 
degree  granting  program. 

Fellowships  begin  between  May  1  and 
June  30  of  the  given  year,  and  must  end 
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by  September  30.  Participants  are  paid  a 
monthly  stipend,  based  on  the  amount  of 
education  completed  at  the  time  the 
Fellowship  begins.  Rates  are:  $800  per 
month  before  high  school  graduation 
and  $900  after  graduation;  $1,000  after 
completion  of  one  undergraduate  year  of 
college,  $1,100  after  two  years,  and 
$1,200  after  three  years;  and  $1,400  with 
a  bachelor's  degree  and  less  than  one 
year  of  graduate  education.  $1,600  after 
one  graduate  year  of  education.  $1,800 
after  two  years,  and  $2,000  after  three 
years. 

How  to  Apply 

Interested  persons  may  apply  directly 
to  a  specific  NIH  research  institute,  to 
NIMH,  or  to  NIAAA,  or  to  the  Office  of 
Education,  Building  10,  Room  1C129, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892.  for  concurrent  referral  to  all 
research  institutes  (including  NIMH  and 
NIAAA)  having  possible  interest. 
Interested  individuals  may  apply  at  any 
time  by  submitting  the  following: 

Applicants  for  Predoctoral  and 
Postdoctoral  Fellowship  Awards 

— Curriculum  Vitae 

—Bibliography 

—Three  letters  of  reference  emphasizing 
research  potential 

— Applicant's  statement  of  research 
goals  and  type  and  purpose  of  training 
desired 

— Official  copy  of  graduate  or  medical 
school  transcripts 

—For  Predoctoral  Fellowship  applicants, 
verification  from  the  university  that 
the  applicant  is  in  good  academic 
standing,  is  enrolled  in  a  doctoral 
degree  program,  and  that  the 
university  agrees  to  the  applicant's 
participation  in  the  IRTA  Program 

—For  Postdoctoral  Fellowship 
applicants,  official  copy  of  the 
doctoral  degree 
— Brief  summary  of  doctoral 
dissertation,  if  applicable 

Applicants  For  Summer  Fellowship 
Awards 

— Curriculum  Vitae 

—Bibliography  (if  applicable) 

— Two  letters  of  reference  from  school 
officials  having  direct  knowledge  of 
the  applicant's  scientific  interest  and 
abilities 

— Applicant's  statement  describing 
future  academic  plans,  interest  in 
biomedical  sciences,  and  reasons  for 
seeking  an  NIH  Summer  IRTA 
Fellowship 

— Information  on  honors  and 
achievements  (both  academic  and 
onacademic).  hobbies  and  outside 
interests 


—Official  school  transcript  or  list  of 

courses,  including  grade  point  average 
—Verification  from  the  school  that  the 
applicant  is  in  good  academic 
standing  and  is  or  will  be  enrolled  at 
least  half-time  in  a  degree  granting 
program 

This  information  must  be  submitted  in 
order  to  receive  due  consideration  for  an 
award  and  will  be  used  to  determine  the 
eligibility  and  quality  of  potential 
awardees.  The  requested  information 
will  be  available  only  to  NIH  and 
ADAMHA  program  officials  unless 
otherwise  required  by  law.  The 
information  collection  requirements 
associated  with  the  IRTA  Program  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  requirements  of  5  CFR  1320,  and 
assigned  OMB  #0925-0299. 

Dated:  August  14, 1990. 
).E.  Rail, 
Acting  Director,  NIH. 

Dated:  November  13. 1990. 
Frederick  K.  Goodwin, 
Administrator.  ADAMHA. 
(FR  Doc  91-1159  Filed  1-1&-91;  8:45  am] 
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Betze  Mining  Plan-of-development  in 
northeastern  Nevada. 


National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the  End- 
Stage  Renal  Disease  Data  Advisory 
Committee  on  February  1. 1991.  Building 
31.  Conference  room  9,  National 
Institutes  of  Health,  Bethesda. 
Maryland,  which  was  published  in  the 
Federal  Register  on  December  18.  (55  FR 
51964). 

The  meeting  was  cancelled  due  to 
complications  of  other  commitments  of 
several  members  of  the  committee  and 
will  be  rescheduled  at  a  later  date. 

Dated:  January  11. 1991. 
Betty  ).  Bev  Bridge. 

Committee  Management  Officer.  SIH. 
(FR  Doc.  91-1158  Filed  1-16-91.  845  am) 
BHJJNQ  COOC  41*0-01-11 


SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy    - 
Act  of  1969.  notice  is  hereby  given  that 
the  Bureau  of  Land  Management,  U.S. 
Department  of  the  Interior  has  prepared, 
by  a  third  party  contractor,  a  draft 
environmental  impact  statement  (EIS) 
on  the  Betze  plan-of-development  in 
Northeastern  Nevada,  and  has  made 
copies  of  the  document  available  for 
public  review 

The  draft  FJS  analyzes  the 
environmental  impacts  that  would  result 
from  the  expansion  of  an  existing  open 
pit  mining  operation  and  the  alternatives 
to  that  project. 

DATES:  Written  comments  on  the  draft 
EIS  will  be  accepted  until  March  11. 
1991.  Public  meetings  to  accept  oral  and 
written  comments  have  been  scheduled 
for  the  following  dates,  places,  and 
times:  a.  February  27th  in  Elko  in  the 
Bureau  of  Land  Management  District 
Office;  7  p.m.-9  pm  b.  February  28th  in 
Reno  at  the  Hobday  Inn  on  1000  E.  Sixth 
Street;  7  p.m.-fl  p.m. 

ADDRESSES:  A  copy  of  the  draft  EIS  and 
associated  Technical  Reports  (Air 
Quality.  Socioeconomic,  and  Water 
Resources)  can  be  obtained  from: 
District  Manager,  Bureau  of  Land 
Management,  ATTN:  Betze  Coordinator, 
P.O.  Box  831,  Elko,  NV  89801. 

The  draft  EIS  is  available  for 
inspection  at  the  following  locations: 
BLM  State  Office  (Reno),  Carson  City. 
Ely.  and  Elko  County  Libraries,  and  the 
University  of  Nevada  libraries  in  Reno 
and  Las  Vegas. 

Written  responses  may  be  sent  to  the 
above  address  on  or  before  closing  on 
March  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
For  additional  information,  write  to  the 
above  address  or  call  Nick  Rieger  at 
(702)  738-4071. 

Dated:  January  10. 1991. 
Fred  Wolf, 

Acting  State  Director.  Nevada. 
(FR  Doc.  91-1103  Filed  l-lfr-91;  8:45  am) 

BILLWa  COOC  431(MK:-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-010-91-413(M»-25191 

Elko  District;  Availability  of  Draft 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 

Interior, 

action:  Notice  of  availability  of  draft 

environmental  impact  statement  on  the 


|ES-030-1-42ia-18] 

Public  Lands  In  Minnesota  Determined 
Eligible  for  Transfer  to  the  State  of 
Minnesota  Pursuant  to  Minnesota 
Public  Ljnds  Improvement  Act  of  1990 

AGENCY:  Bureau  of  Land  Management. 
U.S.  Department  of  the  Interior. 
action:  Public  notice  relative  to  filing 
claims  of  ownership. 
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summary:  Notice  is  hereby  given  that 
certain  public  lands  located  in 
Minnesota  have  been  deternained  to  be 
eligible  for  transfer  to  the  State  of 
Minnesota.  Transfer  will  be  pursuant  to 
the  Minnesota  Public  Lands 
Improvemtnt  Act  of  1990  (104  Stat  1019, 
Pub.  L.  101-142)  (Act)  which  grants 
certain  specified  unclaimed  islands  and 
u!?lands  and  certain  other  public  lands 
to  the  Stale  of  Minnesota  for  the 
purposes  of  puolic  recreation,  protection 
offish,  uildl.fe,  and  plants,  and  the 
protection  of  resources  and  values.  It 
also  authorizes  the  Secretary  of  the 
Interior  (Secretarj)  to  resolve  Liaims  of 
ownership  of  non-mineral  interests  in 
certain  o"her  public  Uinds  in  Minnesota 
and  to  transfer  such  lands  to  claimants 
thereof  on  terms  th^t  recogniTie  the 
equities  of  such  claimants  in  such  lands. 

The  public  lands  (39  islands)  which 
weie  withdrawn  by  the  Shipstead-Nolan 
Act  of  July  10, 1930  located  in  northeast 
Minnesota  will  not  be  transferred  by 
Public  Law  101-442.  These  public  lands 
include  85  islands  in  Lake  Vermilion.  4 
islands  each  in  Elbow  and  Dlackduck 
Lakes.  3  islands  in  Kabetogama  Lake.  3 
islands  in  the  Pigeon  River,  2  islands 
each  in  Susan.  Ban  Long  and  Chub 
Lakes,  and  1  island  earh  in  Kjnstad  and 
Tom  Lakes. 

The  purpose  of  this  public  notice  is 
twofold:  (1)  To  notify  residents  of  the 
Slate  of  Minnesota  as  to  the  location  of 
the  public  lands  to  be  granted  or 
otherwise  transferred  to  Minnesota 
under  the  Minnesota  Public  Lands 
Improvement  Act  of  1990  (Act),  and  (2) 
to  identify  any  person(s)  who  has  a 
claim  of  ownership  of  the  non-mineral 
interests  in  the  identified  public  lands. 

A  list  of  the  public  lands  by  County, 
number  of  parcels,  and  total  acreage 
follows: 


County 

Ho.  an 
parcett 

Acres 

ArtKm 

34 
7 

65 
3 

20 
44 

19 
SO 

3 

44.18 

Ancka 

1  SO 

BecHer 

Bettraml 

Benton 

B'g  Stone  .... 
B^oe  Eartti... 
Broun. 





139.51 
1.11 

36.11 
9.00 

1660 
0.02 

Caftton 

Carver 

C«a».._. 

Cntsago 

Oay    ...    ._ 



184.59 

004 

76.97 

8.30 

5.99 

Oearwatar ... 
Cook 



20.60 
7.59 

Cottonwood. 
Dakota. 

3.00 
76.44 

27.60 

fs'tb9jn . 

3.00 





23.43 

Coodhu* 

Grai't 

1450 

8.50 

County 

No  0« 
parcels 

Acres 

Hennepin ™__ — _ 

Hubfcard - 

13 

39 
1 

80 
2 

16 

39 
6 

11 
3 
2 
1 

J 
9 

15 
1 

56 
3 
1 
3 

70 
1 
7 
8 
7 
1 
6 
1 
1 
3 

13 
4 

17 
103 

17 
3 

13 
3 

14 
1 
1 
1 
8 

30 

1480 
65.43 

I^nti         - 

050 

19019 

Jackson  

Karxi'yoN ___™ — 

Kooc'iicfiing _       

lake                «- 

13-30 

73  60 

17105 

1.20 

Lake  ot  tfie  Wood* 

4.623.35 

4.70 

Lincoln 

Lyon 

190 
240 

MairO              ,_ 

1.80 

Mcleod :_     . 

1821 
44  06 

40  00 

MoT-son 

McKTav — - 

W./'T'ltol      , 

158.67 
0.21 
170 

1.50 

Ottft^ail               

156 !» 

Pannmqtoo .... 

Pme 

Po*     _...            ..        _.     . 

230 
49.02 
36.79 

Pope       _     

1411 

0.50 

Rrnl  1  HkB ,.._ 

1092 

R<Kl  Wood            ,       „ ,., 

080 

Renville 

Rce     

4S0 

7.33 

1.037  96 

Scon — _ 

ShertXirne 

Si  loun 

630 

68  0? 

116.84 

Steams _ 

130.04 
1.05 

Todd        _.             

12.08 

Watiashs 

Wadena...    _.     

Waseca 

Wasfwngton 

Watonwan — 

Wiikm 

WngM       

073 
53.71 
11.70 

400 
13.60 

928 
177.94 

931 

8.064.14 

Copies  of  the  land  list  and  maps 
showing  the  legal  descriptions,  nature. 
and  locations  of  the  public  lands  by 
County  are  available  for  inspection  only 
at  the  County  Auditor's  Office  in  each 
County  Courthouse  in  Minnesota  and 
the  following  offices  of  BLM  and 
Minnesota  Department  of  Natural 
Resources: 

Milwaukee  District  Office.  Bureau  of  Land 
Management.  Reus*  Federal  Plaza.  Suite 
225.  310  West  Wisconsin  Avenue, 
Milwaukee.  Wisconsin  53203 

Regional  Headquarters,  Region  1.  Minnesota 
bepartment  of  Natural  Resources.  2115 
Birchmont  Beach  Road  NF...  Bemidji. 
Minnesota  56601 

Regional  Headquarters.  Region  2.  Minnesota 
Department  of  Natiiral  Resources.  1201 
East  highway  2,  Grand  Rapids,  Minnesota 
55744 

Regional  Headquarteis,  Region  3.  Minnesota 
Department  of  Natural  Resources.  1601 
Minnesota  Drive.  Brainerd.  Minnesota 
56401 

Regional  Headquarters.  Region  4.  Minnesota 
Department  of  Natural  Resources,  Box  756. 
Highway  15  South.  New  (Jim.  Minnesota 
56703 


Regional  Headquarters.  Region  5,  Minnesota 
Department  of  Natural  Resources.  Box 
6247,  2300  Silver  Creek  Road  NE.. 
Rochester.  Minnesota  SS904 

Bureau  of  Real  Estate  Management. 
Minnesota  Department  of  Natural 
Resources.  500  Lafayette  Road.  St.  Paul. 
Minnesota  55155. 

Any  person  who  believes  that  he/she 
has  a  claim  of  ownership  of  non-mineral 
interest  in  any  of  the  public  lands 
contained  on  the  list  should  notify  BLM 
at  the  address  listed  below.  No  special 
application  form  is  required,  but  the 
claim  should  be  m  writing  and  the  tract 
being  claimed  should  be  identified.  The 
claimant's  letter  should  also  contain  a 
statement  explaining  his/her  claim. 
Supporting  documents  (e.g..  deeds,  tax 
receipts)  should  not  be  sent  with  the 
initial  letter.  The  claimants  will  be 
notified  by  BLM  as  to  the  Secretary's 
authority  for  the  resolution  of  their  claim 
prior  to  pubhshing  the  final  notice  of 
land  transferred  under  the  Act. 
DATES:  Written  claims  of  ownership  will 
be  accepted  on  or  before  April  18, 1991. 
Mailed  claims  which  are  postmarked  as 
of  that  date  will  be  accepted  if  received 
on  or  before  April  28, 1991. 
ADDRESSES:  Written  claims  of 
ownership  should  be  sent  to  District 
Manager.  Bureau  of  Land  Management. 
P.O.  Box  631.  Milwaukee.  Wisconsin 
53201-0631. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Johnson.  Realty  Specialist  Bureau 
of  Land  Management,  P.O.  Box  631. 
Milwaukee.  Wisconsin  53201-0631: 
telephone  414-297-4413  or  FTS  382-4413. 
SUPPI.EMENTARV  INFORMATIOM:  The 
Congressional  grant  will  be  effective  on 
October  18. 1991  and  only  unclaimed 
public  lands  will  be  transferred  subject 
to  the  terms  and  conditions  of  the  Act 
Pursuant  to  the  Act.  the  State  of 
Minnesota  will  receive  the  public  lands 
identified  on  the  list  described  In  this 
notice.  A  second  public  notice  will  be 
published  in  the  Federal  Register  prior 
to  the  granting  of  public  lands  to  the 
State  and  will  constitute  the  final  list  of 
public  lands  eligible  for  transfer.  I'nder 
section  206  of  the  Act,  the  United  States 
would  retain  the  minerals  in  the  lands 
and  the  title  of  the  State  of  Minnesota 
would  be  subject  reversion  of  title  to  the 
United  States  if  the  State  uses  the  lands 
for  purposes  other  than  those  specified 
in  the  Act. 

Section  205  of  the  Act  authorizes  the 
Secretary  to  resolve  any  claim  of 
ownership  of  non-mineral  interest  in 
these  identified  pubhc  lands.  The 
Secretary  has  a  period  of  ten  years  from 
the  date  of  the  grant  in  which  to  resolve 
the  claims  identified  during  the  period 
specified  in  this  notice.  If  a  claim  is  not 
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resolved  within  the  ten  year  period,  the 
public  land(s)  subject  to  the  claim  would 
be  transferred  to  the  State  of  Minnesota. 
After  that  transfer,  any  non-federal 
claimant  would  be  required  to  deal 
directly  with  the  Stale  of  Minnesota, 
rather  than  the  United  States,  utilizing 
State  courts  or  other  facilities  for 
resolving  any  remaining  disputes  over 
ownership  of  the  non-mineral  interests 
in  the  affected  lands. 
Gary  D.  Bauer, 
District  Manager. 
|FR  Doc,  91-<581  Filed  1-16-91;  8:45  amj 
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[AZ-020-01-4333-121 

Phoenix  Dfstrtct,  Arizona;  Public  Land 
Use  Restrfction  (Discharge  of 
Firearms) 

AQENCv:  Bureau  of  Land  Management 

(BLM). 

ACnON:  Notice  of  Public  Land  Use 

Restriction  (Discharge  of  Firearms). 

SUMMARY:  This  notice  is  to  inlorra  the 
public  of  the  Bureau  of  Land 
Management's  (BLM)  decision  to 
prohibit  the  discharge  of  firearms  on 
public  land  at  Snyder  Hill  (T.  15  S.,  R.  12 
E..  sections  3  and  4.  comprising  280 
acres,  more  or  less)  and  Saginaw  Hill  (T. 
15  S.,  R.  12  E..  sections  1. 11  and  12, 
comprising  500  acres,  more  or  less), 
Pima  County,  Arizona  to  protect 
persons,  property  and  public  land  and 
resources.  No  person  shall  be  exempt 
from  this  restriction  except  certified  law 
enforcement  personnel  acting  in  the  line 
of  duty  to  enforce  local,  state  or  federal 
laws. 

DATES:  This  is  permanent  restriction  and 
is  effective  January  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Bureau  of  Land  Management,  Tucson 
Field  Office,  675  North  Freeman  Road. 
Tucson,  Arizona  85748  (602)  670-5320  or 
Bureau  of  Land  Management,  Phoenix 
District  Office,  2015  West  Deer  Valley 
Road,  Phoenix.  Arizona  85027  (802)  863- 
4464. 

SUPPLEMENTARY  INFORMATION: 
Authority  for  this  action  is  contained  in 
43  Code  of  Federal  Regulations  8364,1, 
This  action  is  taken  to  protect  life  and 
property  and  allow  for  safe  public  land 
use. 

Discharge  of  firearms  at  Snyder  Hill 
has  resulted  in  significant  damage  to  a 
nearby  fire  station  and  the  virtual 
elimination  of  other  public  use. 
Additionally,  public  land  adjacent  to 
Saginaw  Hill  now  contains  an 
elementary  school  creating  the  need  for 
the  restriction  to  protect  life  and 
property  in  the  area. 


Failure  to  comply  with  the  above 
restriction  order  may  result  in  a  penalty 
of  imprisonment  not  to  exceed  12 
months  and/or  a  fine  in  accordance 
with  the  Sentencing  Reform  Act  of  1986. 

Dated:  January  9. 1991. 
Axthnr  E.  Tow«r, 

Phoenix  Resource  Area  Manager. 

[FR  Doc.  91-1131  Filed  1-16-91;  8:45  am) 
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ICO-050-4214-121 

Termination  of  ClassHications  and 
Opening  of  PubHc  Lands;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Opening  order,  this  order  opens 

public  lands  segregated  by  classification 

under  the  Recreation  and  Public 

Purposes  Act. 

SUMMARY:  The  lands  described  below 
have  been  in  leases  under  the 
Recreaction  and  Public  Purposes  Act 
The  leases  have  terminated  and  the 
classifications  are  hereby  terminated  as 
authorized  by  43  CFR  2741.5(h)(2): 

New  Mexico  Principal  Meridian 
T,35N.,  R.8E,  Section  20,  N'ASE'ANEWiNEy4 
The  area  de8crit>ed  contains  60  acres  in 
Conejos  County,  Colorado;  C-ie70, 
T.40N.,  R.3E.  Section  26,  E^WViNESJiNWW 
SWV«,  W~4EW>fEy4NWV4SWV4 
The  area  described  contains  5.0  acres  in 
Rio  Grande  County,  Colorado;  C-083375. 

Sixth  Principal  Meridian 
T.6S.,  R.60W.,  Section  21.  NE'iSE'A  (within) 
The  area  described  contains  approximately 

3.24  acres  in  Lake  County,  Colorado;  C- 

34413, 

At  10  a.m.  on  February  19. 19Q1.  the 
lands  described  shall  be  open  to 
operation  of  the  public  lands  laws, 
including  the  United  States  mining  laws, 
subject  to  valid  existing  rights. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation 
including  attempted  adverse  possession 
under  30  U,S.C.  section  38,  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
Lnitiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts.  All  of  the  lands  have  been, 
and  continue  to  be.  open  to  operation  of 
the  nuneral  leasing  laws, 
DATES:  Effective  February  19. 1991.  at  10 
a.m. 


AIXMESSES:  Bureau  of  Land 

Management.  Canon  City  District  Office. 

P  O.  Box  2200,  Canon  City.  Colorado 

81215-2200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stu  Parker  at  the  above  address  or 

phone  (719)  275-0631. 

Donnie  R.  Sparks, 

DisL-jct  Manager. 

[FR  Doc  91-1133  Filed  1-16-91:  8:45  am] 
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ICO-M2-S1-4730-121 

Colorado;  Flung  of  Plats  of  Survey 

lanuary  9, 1991, 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management,  Lakewood. 
Colorado,  effective  10  a.m..  January  9, 
1991. 

The  plat  (in  11  sheets)  representing 
the  corrective  dependent  resurvey  of  the 
subdivisional  line  between  sections  15 
and  16.  and  the  dependent  resurvey  of 
mineral  claims  in  section  16.  T.  3  S..  R. 
73  W..  Sixth  Principal  Meridian. 
Colorado.  Group  No.  679.  was  accepted 
November  27. 1990. 

This  survey  was  executed  to  meet 
certain  administrative  reeds  of  the  U.S. 
Forest  Service  and  of  this  Bureau. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  the  subdivisional  lines,  and 
the  subdivision  of  section  17.  and  the 
subdivision  of  certain  sections.  T.  1  S-. 
R,  78  W„  Sixth  Principal  Meridian. 
Colorado,  Group  No.  921,  was  accepted 
October  26, 1990. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau, 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Mariagemeni,  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215, 

Darryl  A.  Wibon. 

Acting  Chief,  CodastraJ  Surveyor  for 
Colorado. 
(FR  Doc.  91-1134  Filed  1-16-91;  8:45  am) 
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( ID-94J-0 1-4214-1 1;  IDf-152551 

Proposed  Continuation  of  Withdrawal; 
Idaho 

agency:  Bureau  of  Land  Managenienl. 

interior. 

action:  Notice. 


SUMMARfY:  The  U.S.  Bureau  of 
Reclamation,  Department  of  the  Interior, 
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proposes  that  the  withdrawal  of  89.00 
acres  for  the  Minidoka  Reclamation 
Project  in  Power  County  be  continued 
for  an  additional  18  years.  The  land  is 
still  being  used  for  the  purpose  for 
which  it  was  withdrawn.  The  land 
would  remain  closed  to  surface  entry 
and  mining,  but  has  been  and  would 
remain  open  to  mineral  leasing. 
DATES:  Comments  should  be  received  up 
to  and  including  April  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sully  Carpenter,  Idaho  State  Office, 
BLVl,  3380  Americana  Terrace.  Boise. 
Idaho  83706,  20ft-334-1720. 

The  U.S.  Bureau  of  Reclamation 
proposes  that  the  existing  land 
withdrawal  made  by  the  Reciamution 
Order  dated  May  16,  1956,  be  continued 
for  a  period  of  16  years  pursuant  to 
section  204  of  the  P'ederal  Land  Policy 
and  Management  .Act  of  1976.  90  Stat. 
2751;  43  U.S.C.  1714.  The  lands  are 
described  as  follows: 

Boise  Meridian 

T  8  S  ,  R  30  E.. 

Sec.  15.  lots  3  <ind  4; 

Sec.  21.  lot  1 

The  areas  descnbed  agxrcgate  89.00  acres 
in  Power  County 

The  withdrawal  is  essential  fur 
continued  river  access  and  control, 
future  materia!  needs,  protection  against 
mineral  entry,  and  to  protect  fish  and 
wikihfe  values.  The  withdrawal  closed 
the  lands  to  surface  entrj-  and  mining 
but  not  to  mineral  leasing.  No  change  in 
the  segregative  effect  or  use  of  the  lands 
IS  proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
the:r  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President, 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued:  and  if  so.  for  how  lonvj.  1  he 
final  determination  of  the  withdrawal 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawa!  w.ii 
continue  until  such  final  determination 
is  made. 

Dated:  January  31.  1991. 
Williani  E.  Inland. 

Cfiiff.  Realty  Operations  Section 

(FR  Doc  m-1132  Filed  1-16-91:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

(Invmtlgatlons  No*.  731-TA-474-475 
(Preliminary)  I 


Chrome-Plated  Lug  Nuts  From  ttie 
People's  Republic  of  China  and  Taiwan 

Determinations 

On  the  basis  of  the  record'  developed 
in  the  subject  investigations,  the 
Commission  determines,*  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  the  People's 
Republic  of  China  and  Taiwan  of 
chrome-plated  lug  nuts,  provided  for  in 
subheading  7318.16.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  November  1. 1990.  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by 
Consolidated  International  Automotive. 
Inc..  Los  Angeles.  CA.  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  LTFV 
imports  of  chrome-plated  lug  nuts  from 
the  People's  Repubic  of  China  and 
Taiwan.  Accordingly,  effective 
November  1.  1990.  the  Commission 
instituted  preliminary  antidumping 
investigations  Nos.  731-TA-474-475 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  giv'en  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  b,  1990  (55 
FR  46778).  The  conference  was  held  in 
Washington.  DC.  on  November  21.  1990, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  of  December  17. 
1991.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2342 
(December  1990),  entitled 
"Chromeplated  Lug  Nuts  from  the 
People's  Republic  of  China  and  Taiwan: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-»74-475 


(Preliminary)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  order  of  the  Commission. 

Issued:  January  11, 1991. 
Kenneth  R.  Mason. 
Secretary. 

|FR  Doc.  91-1127  Filed  1-16-91;  8:45  amj 
BILUNO  CODE  7020-02-l( 


■  Ttie  r«cord  is  defined  in  tec.  Z07.2(hJ  of  (tie 
Commistiun  •  Rulea  of  Practice  and  Procedure  (19 
CFR  207.2(h)), 

*  Commiitgion  Rohr  did  nut  paritclpale. 


(Investigation  No.  337-TA-316] 

Certain  Power  Transmission  Chains, 
Chain  Assemblies,  Components 
Thereof,  and  Products  Containing  the 
Same;  Initial  Determination 
Terminating  Respondents  on  the  Basis 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Magna  International  of  America,  Inc., 
Mimco  Inc..  Magna  Intercnational  Inc. 
and  Tesma  International  Inc. 

SUPPl£MENTARV  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  use.  S1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  January  4, 1991. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  docum.cnts  filed  in 
cor.nertion  with  this  investigation  are 
available  for  inf pcction  during  official 
business  hours  (3:45  a.m.  to  5:15  p.m.)  In 
the  Office  of  the  Secretary,  U.S. 
Interrational  Trade  Commission,  500  E 
Street.  SW  Washington,  DC  20436. 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission.  500  E 
Street.  SW.  Washington,  DC  20436.  no 


later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
conHJence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  iL 

."OR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
telephone  202-252-1805. 

Issued:  January  14. 1991. 

By  order  of  the  Commission. 
Kennetli  R.  Mason, 
Secretary. 
(FR  Doc.  91-1162  Filed  1-16-91;  8:45  am) 

BILUNQ  COOC  7020-03-M 


[Investigation  No.  731-TA-52  (Flnal)J 
Sheet  Piling  From  Canada 

AOENCv:  United  Slates  International 
Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 
investigation.  

EFFECTtV€  DATE:  January  10, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 

Elizabeth  Haines  (202-252-1200).  Office 
of  Investigations.  U.S.  Intemalional 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  2043a  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPl^MENTARY  INFOBMATJON:  On 
November  29, 1990,  the  Commission 
instituted  the  subject  investigation  and 
established  a  schedule  for  its  conduct 
(55  FR  52106).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  its  final  determination  in  the 
investigation  from  February  12, 1991  to 
April  15, 1991.  The  Commission, 
therefore,  is  revising  its  schedule  in  the 
investigation  to  conform  with 
Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  Requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  April  9. 1991;  the 
prehearing  conference  will  be  held  at 


the  U.S.  International  Trade 
Commission  Building  on  April  12, 1991; 
the  prehearing  staff  report  will  be 
placed  in  the  nonpublic  record  on  April 
2, 1991;  the  deadline  for  filing  prehearing 
briefs  is  April  12. 1991  (nonbusiness 
proprietary  version  due  April  15, 1991); 
the  hearing  will  be  held  at  the  U.S. 
International  Trade  (Commission 
Building  on  April  17, 1991;  the  deadline 
for  filing  posthearing  briefs  is  April  23, 
1991  (nonbusiness  proprietary  version 
due  April  24, 1991),  and  the  deadline  for 
parties  to  file  addidonal  written 
comments  on  business  proprietary 
information  is  April  30, 1991 
(nonbusiness  proprietary  version  due 
May  1, 1991). 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  C 
(19  CFR  part  207],  and  part  201,  subparts 
A  through  E  (19  CFR  part  201). 
AUTHORfTY:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff 
Act  of  1930,  title  VII.  This  notice  is 
published  pursuant  to  section  207.20  of 
the  Commission's  rules  (19  CFR  207.20). 

Issued:  January  11. 1991. 

By  order  of  the  Conunission. 
Kamistii  R.  Masoa, 
Secretary. 
[FR  Doc.  91-1128  Filed  18—91:  8:45  am) 

BILLING  COOC  TOIO-«I-«l 


Title  of  Form:  Application  for 
Approval  Under  49  U.S.C.  10530  of 
Certificates  of  Registrahon  for  Certain 
Foreign  Carriers. 

0MB  Form  Number  OMB-31 20-0124. 

Agency  Form  No:  OP-2. 

Frequency:  Initial  filing  only. 

No.  of  Respondents:  420. 

Total  Burden  Hours:  420. 

Sidney  L.  Stiicldaod,  Jr., 

Secretary. 

|FR  Doc.  91-1156  Filed  1-16-^;  B;45  am] 

BILLING  coot  rO»-01-ll 


INTERSTATE  COMMERCE 
COMMtSSION 

Agency  Information  Collection  Under 
0MB  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Darlene  Proctor  (202)  275-7233. 
Comments  regarding  this  information 
collection  should  be  addressed  to 
Darlene  Proctor.  Interstate  Commerce 
Commission,  room  2203,  Washington. 
DC  20423  and  to  Wayne  Brough,  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Washmglon,  DC  20503. 

Type  of  Clearance:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  widnout  any  change  in  the 
substance  or  in  the  method  of  collection. 

Bureau/Office:  Office  of  Proceedings/ 
Motor  Section. 


[Finance  Docket  Na  31769) 

Consolidated  Grain  and  Barge 
Company  and  River  A  Rail,  Inc.; 
Control  Exemption;  MG  Rail.  Inc 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


SUMMARY:  Pursuant  to  49  U.S.C.  10505. 
the  Interstate  Commerce  Commission 
exempts  Consolidated  Grain  and  Barge 
Company  and  River  &  Rail  inc..  torn 
the  prior  approval  requirements  of  49 
U.S.C  11343,  et  spq..  for  their  control  of 
MG  Rail.  Inc^  subject  to  the  conditions 
for  the  protection  of  railroad  employees 
in  New  York  Dock  Rv.— Control- 
Brooklyn  Eastern  Dist.,  360  ICC.  60 
(1979).' 

DATES:  This  notice  is  effective  on 
I  ebruary  18. 1991.  Petitions  for  stay 
must  be  filed  by  January  28. 1991,  and 
petitions  for  reconsideration  must  be 
filed  by  January  28. 1991,  and  petitions 
for  reconsideration  must  be  filed  by 
February  6, 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31769  to: 

(1)  Office  of  tbe  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Petitioners'  representative:  Peter  A. 
Greene.  Thompson.  Hine  and  Flory. 
1920  N  Street.  NW'..  Washington,  DC 
20423. 

FOR  FURTHER  IHFORMATIOM  COmACT. 
Joseph  H.  Dettmar  (202)  27^-7245,  [TDD 
for  heanng  impaired.  (202)  Z?b-\72\\. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contai.ned  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 


1824 


Federal  Register 


/  Vo!    58.  N'o   12  /  TiiLrschy,  Januiiry  17,  1991  /  Notices 


289-4357/4359.  (Assislancr  for  the 
hearing  impaired  is  avflilable  through 
TDD  services  (202)  275-1721  | 
Dvcided:  December  28,  19M0 

By  the  Commission.  Chuimian  itiilbin.  Vice 
Chdirman  Phillips,  Commissionors  Simmons. 
Fjnmcll.  and  McDonald 
Sidney  L  StrickUod.  )r.. 
StK:rctary 

|H<  Doc.  91-1068  Filed  1-1(>-91:  fl:4S  «m| 
MUJNQCOOC  70M-01-M 


(Docket  No.  AB-S5  (Sub-No.  363X)I 

CSX  Transportation,  Inc.— 
AlMindonmont  Exemption— In  Taylor 
County,  FL 

AOENCv:  Interstate  Commerci' 
Commission, 

action:  Notice  of  exemption. 


summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  ll.S.C.  10903.  et  seq..  the 
abandonment  by  CSX  TransportHtion. 
Inc.  (CSXT)  of  a  5.66-mile  line  of 
railroad  in  Taylor  County,  FL,  subjec:!  to 
standard  labor  protective  conditions. 

BFFtcnvt  OATC:  This  exemption  v.ill  be 
effective  on  February  16. 1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  3G3X)  to; 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

(2|  Petitioner's  representative:  Charles 
M.  Rosenberger.  500  Water  Street, 
lacksonville.  FL  32202. 

FOR  FURTHER  INFORMATION  CONTACr. 

loscph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired  (202)  275-1 '21  ] 

SUPPUEMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pickup  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423,  Telephone  (202) 
289-i357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721 1 

Ih'niffJ:  January  4.  1991. 

By  the  Commission,  Chairman  Philbin.  Vice 
Chdinnan  Phillips.  Commis.sionera  Simmuns. 
F.mmelt,  and  McDonald. 
Sidney  L  Strickland.  |r.. 
Si'crflory. 
(KR  Doc  91-1155  Filed  1-16-81,  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application  of  Norac 
Company,  Inc. 

Pursuant  to  S  1301,43(a)  of  title  21  of 
the  code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  November  14, 1990, 
Norac  Company,  Inc..  405  S.  Motor 
Avenue,  Azusa,  California  91702.  m.ide 
application  to  the  Drug  Enforcement 
Administration  (DF.A)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnig 


lbogain«  (7?60)       „.. 

Tetrif>y(lrocanr>at)inol«  (7370).. 


SclMdule 


.  I 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DF.A  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  justice, 
Washington,  DC  20357,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  February 
19, 1991, 

Dated:  lanuary  8.  1991, 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  91-1092  Filed  1-16-91;  8:45  am] 
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Manufacturer  of  Controlled 
Substancrs;  Application  of  UpJohn  Co. 

Pursuant  to  §  1301.43(a)  of  t.tle  21  uf 
the  Code  of  Federal  Regulations  (CFP), 
this  is  notice  that  on  November  5, 1390. 
Upjohn  Companj.  7171  Portage  Road, 
Kalamazoo,  Michigan  49001,  made 
application  to  the  Drug  Enforcement 
Administration  (DE.^)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  I 
controlled  substance  2.5- 
dimethoxyamphetamine  (DMA)  (7396) 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 


may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
ere  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enfoicement  Administration.  United 
States  Department  of  justice. 
Washington,  DC  20357,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
19;  1991. 

Dated:  January  8, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Admit, -.itratiun. 
(FR  Doc.  91-1091  Filed  1-16-91:  8:45  am| 

aiLLING  CODE  «410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Tralnlr>g 
Administration 

Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C,  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
December  1990. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(l)That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  .mports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
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TA-W-25.027:  Cytemp  Specialty  Steel 

Div.,  Lawrenceville,  PA 
TA~W-24,9e6;  Winchester  Moid,  Inc., 

Winchester,  IN 
T.\-W-24,99&  Gem  Industries,  Inc., 

Gardner.  MA 
TA-W-25.037;  KOP-Coat,  Inc.,  Newark, 

A7 
T.A-W-24.970:  Donora  Sportswear  Co.. 

Inc..  Donora.  PA 
T.^-W-24.889:  Webb-Rock  Storage 
Systems,  Div..  Port  Huron,  MI 
■J  A-W-24.349:  Goody  Products,  Inc., 
Kearney,  NJ 
In  the  following  cases,  the 
ir  vestigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-25,009; R&S Supply  Co., 
Portage.  MI 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  22  of  the  Trade  Act  of 
1974. 

TA-W-25.051:  SESA  Fluorspar.  Inc.. 
Eagle  Pass.  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm, 

T.^-W-25.060;  Skagit  Manure cturing, 
Sedro  WooUey.  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm, 

TA-W-25.016;  White  Phyy^ood.  Lebanon, 
OR 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

T.A-W-25.030;  G.A.F.  Corp.,  Linden.  NJ 
Aggregate  imports  of  products  like  or 
directly  competitive  with  soaps  and 
detergents  are  negligible. 
T.'\-W-24.840:  Spartan  Engineered 
Products.  Inc.  White  Cloud,  MI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-24.9I4:  Mecon  Manufacturing. 
Lie,  Oxford.  ME 
Incrrased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-25.0U;  Sfateline  Foundry.  Inc.. 
Rpscoe.  IL 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations 

TA-W-25,029;  Electri-Cord 

Manufacturing  Co..  Westfield  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
21. 1989. 
TA-W-24.881;  Radel  Leather  Co., 

Newark,  NJ 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  27, 
1989, 

T.A-W-25,011;  Russell-Newman,  Inc.. 
Seymour,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
18, 1989, 

TA-W-25,003i  Johnson  ConLvls,  Inc., 
Lexington.  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 

17. 1989. 

TA-W-24.870:  Cardinal  Knitting  Mills. 
Inc..  Brooklyn.  NY 
A  certification  was  issued  covering  all 
**orkers  separated  on  or  after 
September  5, 1989  and  before  September 

15. 1990, 

TA-W-24.S42:  Tektronix,  Inc.. 

Integrated  Circuit  Operations. 

Beaverton,  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  30, 
1989. 
TA-W-24.922;  Saf-T-Bak.  Inc.,  Altoona, 

PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  14. 198a 
TA-W-25.038:  Kubar  Bearings.  Inc.. 
Troy,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
23. 1989, 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December 
1990  Copies  of  these  determinations  are 
available  for  inspection  in  room  C4318, 
U.S.  Department  of  Labor,  200 
Constirution  Avenue  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  write  to 
the  above  address. 

Dated:  January  7, 19<W. 
Marvin  M.  Ftwks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-1163  Piled  1-16-91;  8:45  am) 
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Attestations  Filed  by  FadUties  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AQENCV:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 


SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  \he  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 


A9DRESSCS:  Anyone  interested  in 
insp)ecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  ere  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room.  US,  Employment 
Sei-vice,  Employment  and  Training 
Administration.  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue 
NW..  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  acliviues  under 
that  attestation,  shall  be  filed  wiih  a 
local  office  of  the  W  age  and  Hour 
Division  of  the  Employment  Standards 
Administration.  U.S.  Department  of 
Labor.  The  addresses  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue  NW..  Washington. 
DC  20210. 

FOW  FURTHER  IMFORI*A"nON  CONTACT: 
Regarding  the  attestation  process: 
Chief.  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment  Servjce. 
Telephone;  202-535-0163  (this  is  not  a 
toll-free  number). 

Regarding  the  complaint  process: 
Chief.  Farm  Labor  Programs,  Wage  and 
Hour  Division.  Telephone  202-52^7805 
(this  is  not  a  toll-free  number). 
SUPPLEMENT AHV  MFOKMATION:  The 
Immigration  and  Nationabty  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (US) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
at'estation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  28  U.S.C. 
li0l!a)(l."^)(H)(i)(a)andll82fm).The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504.  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Traming  Administration,  pursuant 
to  20  CFR  555,310|c).  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  t>een 
accepted  for  filing. 
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The  list  of  facilities  Is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  he  aware 
of  health  care  facilities  that  ha\e 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  di)cumentation 
civailahle.  Telephone  numbers  of  the 


facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  persons  wishes  to  Hie  a  complaint 
regarding  a  particular  attestation  or  a 

Division  of  Fofeign  Latior  Certifications 

Approved  Attestations.  12/31/90  to  01/04/91 


facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Statndards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  D.C.,  this  11th  day 
of  lanuary.  1991. 
Robert  A.  Schaerfl, 
Director,  United  Stales  Employment  Sttrvice.  ■ 


CEO-Name 


Ms  Carolyn  McDerrnot    

Ms  Carolyn  McOermol 

Ms  Carolyn  McDemxJI     

Mr   Lewis  L<>poer    .  .„ 

Sister  Patricia  Lync 

Mr  Lu«  G-  SOva 

N'JMBEB  Of  ATTESTATIONS 
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818-364-1555 
213-603-5201 

203-426-2531 
201-833-3000 
409-985-0470 


Facility  name 


U.  o»  Southern  CA  Med  Ctr .  1200  Nolf  Slate  Street.  Los  Angeles. 

CA.  90003 

Olive  View  Med  Ctr .  14445  Olive  View  O  .  Sylmar.  CA.  91342 

Martin  Luther  King  Jr  /Drew.  12021  S  Wilmington  Ave  .  Los  Angeles, 

CA.  90059 

FalffieW  HjIIs  Hosp  .  Box  5525.  Newtown.  Conn  .  06470  

Holy  Name  Hosp,  718  Teaneck  Road.  Teanecit.  NJ.  07666 

Ulemark  Hosps  TX,  Inc ,  3050  39th  Si .  Port  Arthur.  TX.  77642 


St. 


CA 

CA. 
CA. 

CT.. 
NY. 
TX.. 


Approval 
date 


01/04/91 

01/04/91 
01/04/91 

01/04/91 
01/04/91 
01/04/91 


iKR  Doc  91-1165  Filed  1-10-91.  8:45  am] 
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National  Advlsof7  Commission  on 
Wort(-Bas«d  Learning;  Open  Meeting 

SUMMARY:  The  National  Advisory 
Commission  on  Work-Based  Leiirning 
was  established  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-46;i)  on 
December  14,  1990  (Federal  Register 
December  26,  1990  pg.  53063)  The 
Commission  will  have  broad 
responsibility  to  advise  the  Secretary  of 
Labor  on  ways  to  increase  the  skill 
levels  of  the  American  work  force  and 
expand  access  to  work-based  training. 
The  Commission  will:  propose 
alternative  methods  for  developing! 
voluntary  systems  for  accrediting  work- 
based  learning  programs  and 
credentialing  individual  trainees:  assist 
in  the  development  of  agreements 
between  educational  providers  and 
businesses  which  formiilize 
relationships  to  facilitate  the  transition 
from  school  to  work  for  non-college 
bound  youth;  advise  on  the  incentives 
necessary  to  encourage  training  and 
development;  and  advise  on  the 
formulation  of  national  policy  regarding 
human  resource  development. 

TIME  AND  place:  The  first  meeting  will 
be  held  on  February  12.  1990  from  9  am 
until  4:30  p.m.  in  room  V  at  the  Grand 
Hotel.  2350  M  St.  NW.,  Washington,  DC 
20037. 


AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

1.  Welcome  and  Introductions. 

2.  Background  Information. 

3.  Mission  of  the  Commission. 

4.  Discussion  of  Action  Agenda. 
The  meeting  will  be  open  to  the 

public.  Thirty  minutes  will  be  set  aside 
for  public  comments.  Seating  will  be 
available  for  the  public  on  a  first-come, 
first-serve  basis.  Five  seats  will  be 
reserved  for  the  media.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Office  of  Work-Based 
Learning  in  advance,  so  that  staff  can 
make  appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
10  copies  to  Dr.  lames  D.  Van  Erden, 
Administrator,  Office  of  Work-Based 
Learning.  FPB  N4649.  200  Constitution 
Ave.  NW..  Washington,  DC  20210.  by 
February  5.  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  D.  Van  Erden.  Administrator. 
Office  of  Work-Based  Learning.  FPB 
N4649.  200  Constitution  Ave.  NW.. 
Washington.  DC  20210;  Tel.  (202)  535- 
0540. 

Signed  at  Washington.  OC  this  lllh  day  of 
lanuary.  1991. 

Roderick  A.  0«Anneat, 

Acting  Secretary  of  Labor 

|FR  Doc.  91-1164  Filed  1-16-W:  8:45  ami 
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Mine  Safety  and  Health  Administration 
I  Doctcet  No.  M-90-203-C I 

Souttiern  Ohio  Coat  Co.,  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company,  Route 
3.  State  Route  689.  Albany,  Ohio  45710 
has  filed  a  petition  to  modify  the 
applir.tition  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
hiph-voltage  cables  and  transformers)  to 
its  Meigs  No.  2  Mine  (I.D.  No.  33-01173) 
located  in  Meigs  County.  Ohio.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioners 
statements  follows: 

1.  The  petition  concerns  the 
requi.-cment  that  high-voltage  cables  be 
kept  at  least  150  feet  from  pillar 
workings. 

2.  Petitioner  operptes  permissible 
longwall  face  erjuipment  with  an  a.c. 
power  system  limited  to  1000  volts  In 
order  to  supply  such  power  to  a 
longwall  system  from  a  power  system 
limited  to  1000  volts,  the  following 
problems  arise: 

(a)  The  ampacity  requirement  at  ICXX) 
volts  are  such  that  very  large  and  heavy 
cables  are  required.  These  large,  heavy 
cables  can  cause  congested  work  space, 
handling  pi;oblem8,  which  may  present  a 
hazard; 
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(b)  Poor  voltage  regulation  resulting  in 
motor  overheating  and  lack  of  torque  to 
be  supplied  to  the  face  conveyor  and 

(c)  At  1000  volts,  the  interrupting 
limits  of  the  available  circuit  breakers 
are  approached  resulting  in  a 
diminished  safety  factor. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  high  voltage  cables  inby 
the  last  open  crosscut  with  specific 
equipment  and  conditions  as  outlined  in 
the  petition. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  provided  by  the  standard. 

Requests  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Officer 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Admini  ;'r;,iion.  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  19, 1991.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  junuary  8. 1991. 
Patricia  W.  Silvey, 

Director.  Officio/ Standards, Regulations 
and  Variances. 
[FR  Doc.  91-nee  Filed  1-16-91:  8;45  am) 

BILLINa  CODE  4S10-43-« 


15, 1991.  9  a.m.-4  p.m.,  Wednesday. 
January  16, 1991,  9  a.m.-4  p.m.. 
Thursday,  January  17, 1991. 

Place:  Providence  Hall,  Directors 
Lounge.  Williamsburg,  Virginia. 

Status:  Open  to  the  public. 

Agenda:  Commission  meeting. 

Contact:  Jeannine  Atalay.  (202)  254- 
3800. 

Dated:  Januai>  10. 1991. 
(ohn  D.  Rockefeller  IV, 
Chairman.  National  Commission  on  Children. 
[HI  Doc.  91-1112  Filed  1-16-91;  8:45  am) 
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NATIONAL  COMMISSION  ON 
CHILDREN 

Hearing 

Background 

The  National  Commission  on  Children 
was  created  by  Public  I.aw  100-203, 
December  22, 1987  as  an  amendment  to 
the  Social  Security  Act.  The  purpose  of 
the  law  is  to  establish  a  nonpartisan 
Commission  directed  to  study  the 
problems  of  children  in  the  areas  of 
health,  education,  social  services, 
income  security,  and  tax  policy. 

The  powers  of  the  Commission  are 
vested  in  Commissioners  consisting  of 
36  voting  members  as  follows; 

1.  Twelve  members  appointed  by  the 
President 

2.  Twelve  members  appointed  by  the 
Speaker  of  the  House  of  Representatives 

3.  Twelve  members  appointed  by  the 
President  pro  tempore  of  the  Senate 

This  notice  announces  a  meeting  of 
the  National  Commission  on  Children  to 
be  held  in  Williamsburg,  Virginia. 

Meeting 

Time:  9  a.m.-4  p.m.,  Monday.  January 
14, 1991,  9  a.m.-4  p.m.,  Tuesday,  January 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

President's  Drug  Advisory  Council; 
Meeting 

AGENCY:  President's  Drug  .'Xdvisory 

Council;  Office  of  National  Ding  Control 

Policy. 

action:  Notice  of  open  meeting. 


meeting  has  been  delayed  due  to  delays 
in  scheduling  the  meeting. 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact  the 
President's  Drug  Advisory  Council,  (202) 
466-3100,  at  least  one  day  prior  to  the 
meeting.  Callers  should  be  prepared  to 
give  their  birthdate  and  social  security 
number  over  the  telephone,  in  order  to 
facilitate  clearance  into  the  Old 
Executive  Office  Building. 
|ohn  Walters. 

Chief  of  Staff  and  Actmg  Director.  Office  of 
National  Drug  Control  Policy. 
(FR  Doc.  91-1187  Filed  1-16-91;  8:45  am) 
BIUJNG  COOC  3S1(M>2-M 


SUMMARY:  Notice  is  hereby  given, 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix),  of  a  meetinug  of  the 
President's  Drug  Advisory  Council. 
DATE  AND  TIME:  January  30, 1991  from  9 
a.m.  to  4;30  p.m.  (with  a  two  hour  lunch 
break  at  12). 

place:  Room  180.  Old  Executive  Office 
Building  (OEOB),  Washington.  DC  20500. 
K)R  FURTHER  INFORMATION  CONTACT. 
Mr.  Nelson  Cooney.  Staff  Assistant, 
President's  Drug  Advisory  Council, 
Executive  Office  of  the  President, 
Washington.  DC  20503.  (202)  466-3100. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Drug  Advisory  Council  was 
created  by  Executive  Order  12696  of 
November  13. 1989  (54  FR  47507, 
November  15, 1989),  with  the  general 
purpose  of  advising  the  President  and 
the  Director  of  the  Office  of  National 
Drug  Control  Policy  on  the  development, 
dissemination,  explanation  and 
promotion  of  national  drug  policy. 

In  the  morning  session  of  the  meeting 
on  January  30.  the  Council  will  receive  a 
report  from  the  National  Coahtion 
Committee  regarding  the  National 
Leadership  Forum  which  it  held  on 
November  9  and  10. 1990.  The  Council 
will  also  receive  reports  from  the 
Volunteer  Organizations  Committee  and 
the  Drug-Free  Workplace  Committee.  In 
the  afternoon  session,  the  Council  will 
have  a  discussion  on  drug  data  and 
surveys  with  several  pollsters  and 
survey  experts.  This  will  be  the  fourth 
meeting  of  the  President's  Drug 
Advisory  Council.  Public  notice  of  this 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  us.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  0MB  review  of 
information  collection. 


summary:  The  U.S.  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
0MB  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwoiic 
Reduction  Act  (44  U.S.C.  chapter  35). 

1.  Type  submission,  new.  revision,  or 
extension;  New  (Expedited  Review— 
0MB  approval  is  requested  within  30 
days  of  receipt  of  the  "Request  for  0MB 
Review") 

2.  The  title  of  the  information 
collection:  Evaluation  of  Operator  Stress 
During  Requalification  Examinations 
under  10  CFR  55.59. 

3.  The  form  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required;  As  necessary  in  order  for  NRC 
to  evaluate  operator  stress  during 
requalification.  Current  evaluation  will 
be  completed  in  approximately  one 
year. 

5.  Who  will  be  required  or  asked  to 
report;  Plant  and  utility  personnel. 

6.  An  estimate  of  the  number  of 
responses;  Approximately  400  responses 
to  questionnaires;  approximately  50 
interviews. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request;  250  hours 
(approximately  30  minutes  per 
questionnaire;  approximately  1  hour  per 
interview). 
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6.  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies:  Not 
applicable. 

9.  Abstract:  Industry  is  concerned  that 
failure  to  pass  requalification 
examinations  may  be  a  result  of  high 
levels  of  stress  experienced  by  the 
operators  rather  than  a  lack  of 
knowledge.  The  Human  Factors  Branch 
of  the  Office  of  Nuclear  Reactor 
Regulation,  US.  NRC,  has  agreed  to 
conduct  an  assessment  of  this  issue 
utilizing  observations,  interviews,  and 
questionnaires  for  examiners  and 
operators. 

ADDRESSES:  Copies  of  the  submittal  may 
be  inspected  or  obtained  for  a  fee  from 
the  NRC  Public  Document  Room.  2120  L 
Street,  NW.,  Lower  Level.  Washington, 
DC  20037. 

FOn  njRTHER  information:  Comments 
and  questions  can  be  directed  by  mail  to 
the  OMB  reviewer 
Ronald  Minsk.  Paperwork  Reduction 
Project  (3150-        ),  Office  of 
Information  and  Regulatory  Affairs 
(NEOB-3019).  Office  of  Management 
and  Budget,  Washington,  DC  20503, 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  NRC 
Clearance  Officer  is  Brenda  J.  Shelton. 
(301)492-8132. 

Dated  iit  Bethesdd.  Mar)  l.md  this  9tti  day 
of  January.  1991. 

For  the  Nuclear  Kegu!alar>  Commission. 
Patricia  C.  Norry. 

Des.'gnaled  Senior  Official  for  Information 
Resources  ManagewenL 
|FR  Doc.  91-1150  Filed  1-6-91;  8:45  am| 
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(Docket  No.  50-267] 

PuMic  Service  Company  of  Colorado; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  US,  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  required  onsite  primary 
property  damage  insurance  requirement 
of  10  CFR  50.54(w)(l)  to  the  Public 
Service  Company  of  Colorado  (PSC)  the 
licensee  for  the  Fort  St.  Vram  Nuclear 
Generating  Station  (FSV)  located  in 
Weld  County,  Colorado, 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.54(w)(l)  to  reduce  the  full 
amount  of  required  onsite  primary 
properly  damage  insurance.  By  letter 
dated  August  8. 1990,  the  licensee 
requested  an  exemption  to  reduce  the 


amount  of  primary  property  damage 
insurance  from  $1.06  billion  to  $169 
million.  The  reduction  in  the  amount  of 
required  onsite  primary  property 
damage  insurance  is  the  proposed  action 
being  considered  by  the  staff. 

The  Need  for  the  Proposed  Action 

The  licensee's  August  8. 1990  letter 
provided  technical  justification  that  $169 
million  of  primary  property  damage 
insurance  provides  an  adequate  level  of 
coverage  to  return  the  FSV  plant  to  a 
condition  ready  for  decommissioning 
following  an  accident  considering  the 
shutdown  condition.  Granting  the 
exemption  request  relieves  the  licensee 
from  the  unnecessary  financial  burden 
of  carrying  insurance  coverage  of  $1.06 
billion  as  required  by  10  CFR 
50.54(wKl), 

Environmental  Impacts  of  the  Proposed 

Action 

The  proposed  exemption  affects  only 
the  amount  of  onsite  primary  property 
damage  insurance  coverage  and  does 
not  affect  the  manner  of  normal  facility 
operation  or  the  risk  of  facility 
accidents.  While  the  change  in 
insurance  coverage  may  affect  the 
financial  arrangements  of  the  licensee 
and  have  some  economic  consequences, 
the  possibility  thai  the  environmental 
impact  of  licensed  activities  would  be 
altered  by  changes  in  insurance 
coverage  is  extremely  remote.  The  staff 
has  determined  that  a  reduction  in  the 
amount  of  required  onsite  damage 
insurance,  from  $1.06  billion  to  $169 
million  is  commensurate  with  the  clean- 
up cost  associated  with  a  postulated 
accident  with  the  FSV  reactor  shutdown 
and  partially  defueled.  Thus,  the 
reduced  coverage  authorized  by  the 
proposed  exemption  is  sufficient  to  fund 
clean-up  of  radiological  impacts 
associated  with  any  accident  in  the 
present  condition.  In  addition,  the 
exemption  in  question  would  not 
authorize  construction  or  operation, 
would  not  authorize  a  change  in 
licensed  activities  nor  effect  changes  in 
the  permitted  types  or  amounts  of 
radiological  effluents.  Post-accident 
radiological  releases  will  not  differ  from 
those  determined  previously  and  the 
proposed  exemption  does  not  otherwise 
affect  facility  radiological  effluents  or 
occupational  exposures.  With  regard  to 
potential  non-radiological  impacts,  the 
proposed  exemption  does  not  affect 
plant  non-radiological  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
there  are  no  measurable  radiological  or 
non-radiological  environmental  impacts 
associated  with  the  proposed 
exemption.  i.  ?•• 


Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impacts  need 
not  be  evaluated. 

The  principal  alternatives  to  the 
exemption  are  to  require  the  licensee  to 
carry  $1.06  billion  of  onsite  primary 
propety  damage  insurance  or  another 
amount  greater  than  $169  million. 
However,  the  NRC  staff  had  determined 
that  $169  million  is  sufficient  to  fund 
clean-up  of  radiological  impacts 
associated  with  any  accident  at  FSV. 
Requiring  more  than  $169  million  would 
impose  an  unnecessary  financial  burden 
and  would  not  enhance  protection  of  the 
environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Fort  St.  Vrain  Nuclear 
Generating  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the  staff 
concludes  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letter  dated 
August  8. 1990.  This  letter  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.,  Washington.  DC  and 
the  Greeley  Public  Library,  City 
Complex  Building,  Greeley,  Colorado 
80631. 

Dated  at  Rockville,  Maryland,  this  Hth  day' 
of  Ianuar>'  1991. 
For  the  Nuclear  Regulatory  Commission. 

Seymour  H.  Weiss, 

Director.  Non-Power  Reactors. 
Decommissioning  and  En  vrronmental  Project 
Directorate.  Division  of  Advanced  Reactors 
and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doa  91-1147  Filed  1-16-91;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards,  Sul>commlttee  on 
Defueling/Fuel  Pool  Storage;  Meeting 

The  Subcommittee  on  Defueling/Fuel 
Pool  Storage  will  hold  a  meeting  on 
January  29. 1991,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  January  29.  1991—8:30  a.m. 
until  12  Noon. 

The  Subcommittee  will  discuss  the 
proposed  standard  review  plan  for 
reviewing  safety  analysis  reports  for  dry 
metallic  spent  fuel  storage  casks. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  N'FC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Herman  Alderman 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  January  10, 1991. 
Gary  R.  Quittschreiber, 
Chief,  Nuclear  Reactors  Branch. 
|FR  Doc.  91-1148  Filed  '  -16-91;  8:45  am) 
aiUJNOCOOC  7SM-01-M 


Advisory  Commtttee  on  RMCtor 
Safeguards,  Subcommittee  on  Human 
Factors;  Meeting 

The  Subcommittee  on  Human  Factors 
will  hold  a  meeting  on  January  29, 1991, 
room  P-110,  7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Tuesday,  January  29.  1991—1  p.m. 
until  5:00  p.m. 

The  Subcommittee  will  discuss 
rulemaking  on  training  and  qualification 
of  civilian  NPP  personnel. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Herman  Alderman 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  January  10. 1991. 
Gary  R.  Quittsclireibn, 

Chief  Nuclear  Reactors  Branch. 

(FR  Doc.  91-1149  Filed  1-16-91:  8:45  am] 
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[Dodict  No.  50-2061 

Souttwm  Calif  omia  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co.;  San 
Onofre  Nuclear  Generating  Station, 
Unit  No.  1;  Consideration  of  Issuance 
of  Amendment  to  Provisional 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Detemiination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  the  amendment 
to  i^visional  Operating  License  No. 
DPR-13,  issued  to  Southern  California 
Edison  Company  and  San  Diego  Gas 
and  Electric  Company  (the  licensee),  for 
operation  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  located 
in  San  Diego  County,  California. 

The  proposed  amendment  would 
revise  the  technical  specifications  (TS) 
to  incorporate  changes  to  the 
maintenance  and  surveillance 
requirements  that  were  necessitated  by 
the  addition  of  a  redundant  isolation 
valve  on  the  outlet  of  the  Volume 
Control  Tank.  The  redundant  valve  was 
added  during  refueling  outage  11  to 
reduce  the  likelihood  of  a  single 
component  failure  from  disabling  both 
primary  system  charging  pumps. 

The  associated  TS  changes  consist  of 
an  addition  to  section  3.3.1.B  to  regulate 
maintenance  of  the  redundant  isolation 
valves  and  the  deletion  of  surveillance 
requirement  11  from  Table  4  1.2.  The 
sun-eillance  requirement  is  associated 
with  an  electrical  power  transfer  switch 
that  was  functionally  replaced  by  the 
second  isolation  valve.  The  transfer 
switch  was  removed  from  the  system  as 
part  of  the  modification. 

The  proposed  amendment  also 
corrects  an  editorial  error  in  Table  4.1.2. 
The  editorial  error  was  inadvertently 
introduced  by  TS  Amendment  134. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  "the  Conunission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facilities  In  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
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accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  evaluated  each  of  three 
criteria  in  the  following  manner  (1)  The 
proposed  amendment  does  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment 
incorporates  revised  maintenance  and 
surveillance  requirements  to  reflect 
hardware  changes  on  the  outlet  of  the 
Volume  Control  Tank.  The  hardware 
changes  consist  of  the  addition  cf  a 
redundant  valve  to  decrease  single 
failure  susceptibility.  The  changes  were 
designed  to  decrease  the  probability  and 
consequences  of  previously  evaluated 
accidents.  (2)  The  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  perviousiy 
evaluated.  The  TS  maintenance  and 
surveillance  requirements  and  the 
hardware  changes  to  reduce  single 
failure  susceptibility  are  enhancements 
to  the  facility  that  reflect  current  safety 
standards.  They  do  not  create 
possibilities  for  new  or  different  kinds  of 
accidents.  (3)  The  proposed  amendment 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  The  plant 
modifications  were  designed  to  increase 
the  margin  of  safety.  There  do  not 
appear  to  be  any  negative  safety 
features  associated  with  the  hardware 
modifications  or  with  the  proposed  TS 
Amendment. 

Therefore,  based  on  the  above,  the 
staff  proposes  to  determine  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  rereived 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Fsderal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Celman  Building.  2120  L 
Street  NW..  Washington.  DC  The  filing 


of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  J9,  1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  provisional  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Main  Library, 
University  of  California.  P.O.  Box  19557. 
Irvine.  California  92713. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Sdfety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Aton^ic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2  714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may^e  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  a  party  lo  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  m 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  fifteen  (IE)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  any  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific  | 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Com.misslon  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration,  'llie 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
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example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  the  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  iivtervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-800-325-6000  (in 
Missouri  1-800-342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identified  ton  Number  3737 
and  the  following  message  addressed  to 
James  E.  Dyer:  Petitioner  s  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  James  A.  Beoletto. 
Esquire,  Southern  California  Edison 
Company.  P.O.  Box  800,  Rosemead. 
California  91770.  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
ere  2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  21. 1990, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room.  Main 


Library,  University  of  California.  PO. 
Box  19557,  Irvine.  California  92713. 

Dated  at  R(x:kville.  Maryland  this  10th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
George  Kalman. 

Senior  Proiect  Manager.  Project  Directorate 
V.  Division  of  Reactor  Protects  /ll/fV/V. 
Office  of  ^'uclear  Reac  tor  Regulation. 
|FR  Doc.  91-1146  Filed  1-16-91:  8:45  am) 

BtLUNG  COOC  TStO-OI-M 


OVERSIGHT  BOARD 

Regions  1  and  2  Advisory  Board 
Meetings 

AOENCV:  Oversight  Board. 
action:  Meeting  Notice. 

SUMMARY:  In  accordance  with  section 
10la)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 
announcement  is  hereby  published  for 
the  regional  advisory  board  meetings  for 
Regions  1  and  2.  The  meetings  are  open 
to  the  public. 

DATES:  The  meetings  are  scheduled  as 
follows: 

1.  January  29.  1991.  10  a.m.  to  3.30  p.m.. 
Boston.  MA,  Region  1  Advisory  Board. 

2.  February  1. 1991.  10  a.m.  to  3.30  p.m.. 
Miami.  FL.  Region  2  Adv.sorj'  Board. 

ADDRESSES:  The  meetings  w^U  be  held 
at  the  following  locations: 

1.  Boston.  MA — Federal  Reserve  Bank  of 
Boston,  New  England  Room.  600 
Atlantic  Ave. 

2.  Miami.  FL — Miami-Dade  Community 
College.  Wolfson  Campus,  Rm  1101. 
Bldg  1.  300  .NE.  Second  Ave. 

FOn  FURTHER  INFORMATION  CONTACT 

Jill  Nevius.  Committee  Management 
Officer,  Oversight  Board/RTC,  1777  F 
Street,  NW.,  Washington.  DC  20232.  202/ 
786-9675. 

SUPPLEMENTARY  INFORMATION:  Station 

vSOl(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (The  ACT),  Public  Law  No.  101- 
73, 103  Stat.  183,  332-383.  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose.  The  advisory  boards  provide 
the  Resolution  Tru.st  Corporation  (RTC) 
with  information  and  recommendations 
on  the  policies  and  programs  for  the  sale 
of  RTC  owned  real  property  assets. 

Agenda:  A  detailed  agenda  will  be 
available  at  the  meeting.  Discussions 
will  center  around  the  activities  of  each 
region  as  related  to  the  results  of  seller 
financing  and  the  Standard  Asset 


Management  Disposition  Agreement 
(SAMOA),  the  sale  of  multi-family 
properties  in  the  affordable  housing 
program,  assessment  of  economic 
rx>nditions  of  local  real  estate  markets, 
and  review  and  advise  on  the  returns  of 
RTCs  delinquent  real  estate  mortgages. 
In  addition,  there  will  be  briefings  by  the 
RTC  on  activity  pertaining  to  that  region 
and  policy  updates  by  the  Oversight 
Board. 

Statements:  Interested  persons  may 
present  data,  information,  or  views  m 
writing  on  the  issues  pending  before  the 
advisory  boar±  Persons  wishing  to 
make  oral  statements  are  to  notify  the 
contact  person  10  days  before  each 
meeting  giving  a  brief  statement  on  the 
nature  of  the  remarks.  Time  permitting, 
oral  comments  will  be  limited  to 
approximately  five  minutes.  All 
meetings  are  open  to  the  public.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  January  14. 1991. 
I  ill  Neviua. 

Committee  Management  Officer,  Office  of 
Advisory-  Board  Affairs 
(FR  Doc.  91-1152  Filed  1-16-91;  8:45  amj 

B«UJNO  CODE  2Z»-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IReiCMt  No.  34-20767:  File  No.  SR-C80E- 
90-31] 

Self-Regutatory  Organizations; 
Ctticago  Board  Options  Exchange, 
Inc.;  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Ctuir>ge 
Relating  to  tt»e  Time  Period  for 
Declared  Opening  Delay  In  \n6ex 
Options 

On  November  21. 1990.  the  Chicago 
Board  Options  Exchange.  Inc  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
( "Commission"),  pursuant  to  section 
19(b)  of  the  Seoirities  Exchange  Act  of 
1934  ("Act")'  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
modify  Exchange  Rule  24.13  to  decrease 
from  15  minutes  to  5  minutes  the  time 
period  a  delayed  opening  in  index 
options  will  last 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  28889 
(December  10. 1990),  55  FR  51781 
(December  17. 1990)  No  comments  were 
received  on  the  proposed  rule  change. 


M5ll.SC  TJMhMH  (1988) 
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Currently,  the  Exchange's  delayed 
opening  procedure  for  index  options 
requires  that  once  such  a  delay  is 
declared,  the  Exchange  must  wait  15 
minutes  to  begin  the  opening  rotation.  If. 
during  those  15  minutes,  it  is  determined 
that  another  delay  should  be  imposed, 
an  additional  15  minutes  must  pass  prior 
to  the  beginning  of  the  opening  rotation. 
The  Exchange  believes  that  these  15 
minutes  intervals  place  the  Exchange  in 
a  difficult  competitive  position  because 
neither  the  futures  markets  nor  the  stock 
markets  require  that  a  declared  delay  be 
of  a  specified  time  duration.  Thus,  the 
Exchange  believes  that  imposing  a  delay 
in  15  minute  intervals  disadvantages 
traders  in  the  Standard  and  Poor's  100 
("OEX")  and  the  Standard  and  Poor's 
500  ("SPX/NSX")  index  options  because 
other  markets  are  open  during  the  delay, 
and  these  markets  are  aeating  and/or 
responding  to  price  fluctuations  that 
investors  in  CBOE-traded  index  options 
cannot  react  to. 

The  current  proposal  reduces  from  15 
minutes  to  5  minutes  the  time  period  a 
delayed  opening  in  index  options  will 
last.  Under  the  proposal,  if  an  opening 
delay  is  declared  by  the  CBOE,  the 
CBOE  can  open  at  8:35  a.m.  (central 
standard  time).  8:40  a.m..  or  any  of  the 
next  succeeding  5  minute  intervals. 
Under  current  procedures,  the  CBOE  can 
only  open  at  8:45  a.m..  9:00  a.m..  or  any 
of  the  next  succeeding  15  minute 
Intervals.  Accordingly,  the  Exchange 
believes  that  this  reduction  will  limit 
unnecessary  delays  in  the  opening  of 
index  options.  Further,  the  Exchange 
surveyed  ten  retail  member  firms  and  a 
overwhelming  majority  agreed  that  5 
minutes  was  a  reasonable  time  delay 
and  that  the  change  from  15  minutes 
would  not  adversely  impact  retail 
customers. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6.'  Specifically, 
the  Commission  finds  that  the  proposed 
reduction  in  the  time  the  delayed  open 
will  last  is  consistent  with  section 
e(b)(5)  in  that  it  will  perfect  the 
mechanism  of  a  free  and  open  market  by 
limiting  unnecessary  delays  in  the 
opening  of  index  options.  For  example,  if 
the  CBOE  has  delayed  an  opening 
because  futures  on  the  Standard  and 
Poor's  500  Stock  Index,  traded  on  the 
Chicago  Mercantile  Exchange,  have  hit 
their  five  point  opening  price  limit,  but 
soon  thereafter  these  futures  trade  off- 


limit,  under  the  proposed  rule  change, 
the  CBOE  will  be  able  to  begin  more 
quickly  trading  in  OEX  and  SPX/NSX 
options.  Similarly,  the  CBOE  will  be 
able  to  reduce  the  time  period  during 
which  trading  in  the  underiying  stock 
market  has  commenced  but  the  opening 
of  the  index  options  markets  is  still 
delayed. 

In  sum,  the  Commission  believes  that 
the  proposed  five  minute  delay  is 
reasonable  and  will  provide  the 
Exchange  with  more  fiexibility  in 
declaring  delayed  openings  in  index 
options.  Moreover,  the  proposal  will 
likely  reduce  instance  where  the  cash 
and  futures  markets  are  subject  to  free 
trading  and  the  stock  index  options 
market  is  dormant  because  of  an 
opening  delay,  thereby  ensuring  that  the 
stock,  options  and  futures  markets 
remain  linked.  Finally,  the  Commission 
believes  the  proposal  will  benefit 
investors  in  CBOE-traded  index  options 
by  reducing  their  exposure  to  price 
fluctuations  when  the  index  options 
markets  have  a  delayed  opening  and  the 
stock  and  futures  markets  are  open. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  discussed 
above,  the  proposal  provides  the 
important  benefit  of  ensuring  that  the 
stock,  options,  and  futures  markets  are 
trading  simultaneously,  thereby 
facilitating  pricing  efficiency  and 
protecting  investors  in  CBOE-traded 
Index  options  by  allowing  them  to  react 
better  to  price  fiucuations  at  the 
opening.  Further,  the  Commission  notes 
that  the  proposal  was  subject  to  the  full 
notice  and  comment  period  and  did  not 
receive  any  comments.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  section  6(b)(5)  of  the  Act  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 

//  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  (SR-CliOE-90-31) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  January  11, 1991. 

(PR  Doc.  91-1168  Filed  1-16-91;  8:45  am) 
•tLUNQ  COM  1010-01-M 
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Self-Regulatory  Organizations: 
Depository  Trust  C04  Order  Approving 
a  Proposed  Rule  Change  Relating  to 
Procedures  for  Processing 
Repurctiaso  Transactions 

January  10, 1991. 

On  June  26. 1990.  The  Depository 
Trust  Company  ("•DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(SR-DTC-90-10)  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").*  The  proposed  rule  change 
will  allow  DTC  to  establish  a  system 
("repo  tracking  system")  for  tracking 
participants'  position  balances  that  are 
subject  to  a  repurchase  agreement 
("repo").*  Notice  of  the  proposal  was 
published  in  the  Federal  Regis2er  on 
August  1. 1990.*  On  September  14. 1990. 
DTC  filed  an  amendment  to  its  proposed 
rule  change  relating  to  the  repo  tracking 
system.  Notice  of  the  amendment  was 
published  in  the  Federal  Register  on 
October  31. 1990.*  The  Commission  did 
not  receive  any  comments.* 

This  order  approves  the  amended 
proposal. 

I.  Description 

Under  the  proposed  rule  change.  DTC 
will  create  three  new  instructions  for 
participants  to  use  to  facilitate  DTC's 
processing  of  repos  and  will  amend  its 
rules  to  clarify  participants'  rights  and 
responsibilities  relating  to  repos. 

Generally,  DTC  will  allocate 
distributions  on  the  underlying 
securities  subject  to  the  repo  according 
to  the  selling  participant's  instructions. 
Under  the  proposed  rule  change  DTC 
will  create  a  repo  delivery  order 
instruction,  a  repo  reclaim  instruction, 
and  a  repo  adjustment  instruction  to 
help  insure  that  distributions  on  the 
underlying  securities  will  be  paid  to  the 


•  16  U3X:.  78(  (19M). 


•  15  U.&C.  78»(bM21  (1988). 

•  17  CFR  200JO-3(aM12)  11980). 


'  15  U.S.C  78»(b). 

■  A  repurchase  agreement  conaitts  of  a  tale  of 
(ecuritie*  with  a  (iroultaneout  agreement  by  the 
original  teller  to  repurcbate  the  tecuritiea  at  a  later 
date. 

*  Securities  Exchange  Act  Release  No.  28258  (July 
24, 1980).  55  FR  31282. 

*  Securities  Exchange  Act  Release  No.  28579 
(October  25. 1980).  56  FR  45896. 

*  DTC  received  written  comment  letters 
expressing  agreement  with  DTC's  design  of  the  repo 
tracking  system  from  Morgan  Stanley  ft  Co. 
Incorporated,  dated  May  8, 199a  and  from  Smith 
Barney.  Harris  Upham  ft  Co.  Inc.  dated  April  S, 
1990.  Subsequently.  Dean  Witter  Reynolds  Inc. 
submitted  to  DTC  a  comment  letter,  dated  May  10. 
1990.  supporting  the  proposed  system  and 
requesting  clariflcalion  on  two  elements  of  the 
proposal.  DTC  responded  to  these  comments  in  Its 
letter,  dated  June  15, 199a  to  Dean  Witter  Reynolds. 
Inc. 
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proper  party.*  Currently,  when  DTC 
receives  a  payment  of  principal  or 
interest  on  the  underlying  securities. 
DTC  credits  the  distributions  to  the 
participant  having  a  long  position  in  the 
CUSIP  ^  on  record  date  without  regard 
to  the  repo  position.* 

Using  the  repo  deliver  order 
instruction,  the  seller  will  be  able  to 
instruct  DTC  to  make  a  book-entry 
delivery  of  the  securities  to  the 
counterparty.*  At  the  same  lime  the 
seller  may  instruct  DTC  to  credit  future 
distributions  on  the  underlying 
securities  to  the  seller's  account.  DTC 
will  create  a  repo  position  for  the 
participant  and  counterparty.  Repo 
positions  will  be  isolated  from 
participants'  other  account  balances, 
enabling  DTC  to  maintain  repo  balances 
for  each  participant.  DTC  will  maintain 
two  repo  balances  for  each  participant 
one  reflecting  the  participant's  net  repo 
balance  in  each  CUSIP  and  the  other 
reflecting  the  participant's  net  repo 
balance  as  to  each  individual 
counterparty. 

When  distributions  are  paid  on  the 
underlying  securities.  DTC  will  allocate 
the  distribution,  pursuant  to  the  seller's 
repo  delivery  instruction,  based  on  the 
repo  position  in  the  underlying  CUSIP. 
The  only  instance  in  which  DTC  will  not 
credit  the  distribution  to  the  seller  (other 
than  when  DTC  ceases  to  act  for  the 
seller)  is  when  the  final  distribution  at 
maturity  is  due  prior  to  reversal  of  the 
repo.'**  In  such  a  case,  DTC  will  credit 


*  Most  repos  are  executed  in  accordance  with  the 
Pubhc  Securities  Aaaociation'a  Master  Repurchase 
Agreement.  In  the  typical  repo  agreement,  the 
parties  wUI  stipulate  thai  principal  and  interest 
accruing  on  the  securities  after  the  initial  purchase, 
but  before  the  repurchase,  will  remain  the  property 
of  the  seller 

'  CUSIP  is  an  acrocym  for  Conunillee  on  Uniform 
Securities  Identification  Procedures.  This 
Committee  is  responsible  for  creating  the 
identtncation  numbers  used  to  dehnente  one 
securities  issue  from  another. 

*  In  a  typical  repo  transaction,  the  buyer  will  take 
book-entry  delivery  of  the  aeciuities  and.  therefore, 
will  have  a  long  position  in  the  underlying 
securities. 

*  Repo  tracking  will  be  implememi*d  on  a  limited 
basis  for  issues  that  are  eligible  for  DTC's  Same 
Day  Funds  Settlement  System  ('•SDFS").  DlCs 
special  SDFS's  coUateralization  procedures  apply  to 
all  such  transactions.  In  additioa  DTC  will  verify 
thnt  the  ^rticipant  holds  sufficient  long  positions  to 
complete  the  delivery  prior  to  acting  on  a 
participants  r«po  delivery  order  instruction.  As  an 
additional  safeguard,  some  participants  nay  opt  to 
use  the  automatic  verification  system.  Receiver 
Authorized  Delivery  ("RAD").  RAD  allows  the 
receiving  participant  to  verify  each  delivery  by 
alerting  the  participant  that  a  delivery  is 
forthcoming. 

'•The  reversal  of  the  repo  occurs  when  the 
original  seller  repurchases  the  securities  fron  tha 
original  buyer. 


the  final  distribution  to  the  participaot 
with  a  long  position  in  the  security 
without  regard  to  the  repo  position. ' ' 

The  repo  reclaim  institution  may  be 
used  by  the  delivering  participant  to 
reverse  a  book-entry  delivery  of  the 
securities  subject  to  the  repo.  As  with 
other  deliveries,  the  sender  of  a  repo 
deliver  order  may  reclaim  a  delivery  on 
the  day  the  delivery  originated.  This 
new  instruction  is  needed  because  an 
ordinary  reclaim  instruction  will  not 
affect  the  participants  repo  balance.'* 

The  repo  adjustment  instruction  may 
be  used  to  create  a  standing  instruction 
to  pay  future  distributions  to  another 
DTC  participant's  account  This 
instruction  is  similar  to  the  repo  delivery 
instruction.  However,  it  will  not  cause 
DTC  to  effect  book-entry  movement  of 
securities.  The  instruction  may  be  used, 
among  other  things,  to  reverse 
instructions  given  to  DTC  pursuant  to  a 
repo  deliver  instruction."  Only  the 
party  forfeiting  the  right  to  receive  a 
distribution  may  validly  issue  a  repo 
adjustment  instruction. 

DTC  also  will  add  provisions  to  Rules 
10  and  12  to  eliminate  DTC's  obligations 
to  allocate  automatically  future 
distributions  created  by  repo  tracking 
system  transactions  when  DTC  ceases 
to  act  for  a  particiant  or  a  participant 
becomes  insolvent'*  The  revised  Rules 
will  provide  that  any  distributions  are 
subject  to  DTC's  authority  to  cease  to 
act  for  a  participant  and  will  provide 
that  once  DTC  has  ceased  to  act  for  a 
participant  DTC  will  not  execute 
pending  instructions  or  accept  future 
instructions  regarding  the  transfer  of 
securities  or  principal  and  interest 
pa>'ment8.  In  effect  if  DTC  ceases  to  act 


' '  The  type  of  distribution  will  vary  depending  on 
the  nature  of  the  underlying  obligation.  Some 
distributions  will  be  interest  payments  only  Other*, 
such  as  distnbutions  on  secunoes  subject  to  s 
CoUale'-alized  Mortgage  Obligation  ( 'CMO")  will  be 
payments  of  interest  and  prinapal.  This  provision  is 
pnmanly  designed  to  accommodate  the  final 
payment  on  CMOs.  When  the  repo  involves  a  CMO. 
returns  of  pnncipal.  except  for  the  final  payment  at 
maturity,  will  be  paid  to  the  seller. 

"  Participants  may  reclaim  a  repo  delivery  for 
any  number  of  reasons.  For  example,  a  paniclpant 
may  reclaim  a  repo  dehvery  to  correct  the  transfer 
because  it  was  made  to  the  wrong  party  or  for  the 
wrong  amount 

' '  The  repo  adjustment  Instruction  may  be  used 
by  a  participant  who  has  obtained  a  long  position  in 
the  underiying  securities  by  some  means  other  than 
a  repo  deliver  order.  It  may  also  be  used  by  a 
participant  to  transfer  its  nght  to  futu.-e 
distributions  to  another  participant.  For  example,  if 
the  original  buyer  returned  substitute  securities  to 
the  original  seller  in  satisfaction  of  the  repo 
obligation,  the  original  seller's  legal  right  to  receive 
distnbutions  on  the  securities  originally  delivered 
would  oe  terminated. 

'*  Rule  10  will  contain  the  specific  procedures 
DTC  will  follow  after  DTC  ceases  to  act  for  a 
participant  Rule  12  will  specify  the  prooedures  DTC 
will  follow  when  a  participaot  becomes  insolvenL 


for  a  participant  DTC  will  reverse  the 
participant's  repo  positions  and  will 
adjust  counterparty's  repo  positions 
accordingly.  The  resulting  balances  will 
appear  as  if  the  repo  was  never 
executed.  A  historical  record  of  the  repo 
transaction  will  be  retained  however, 
and  DTC's  future  obligations  regarding 
such  positions  effectively  will  be 
terminated.'* 

DTC  may  continue  to  act  for  a 
participant  however,  if  the  Board  of 
Directors  determines  that  it  is  prudent 
to  do  so  or  if  requested  to  do  so  by  a 
pledge.  In  such  a  case.  DTC  will  return 
to  the  participant  or  the  representative 
of  the  participant  for  whom  DTC  has 
ceased  to  act  securities  that  are  subject 
to  a  pledge  agreement  upon  the 
instructions  of  the  pledgee. 

II.  Discussion 

The  Commission  believes  that  DTC's 
proposed  rule  change  is  consister.t  with 
the  Act.  Specifically,  the  proposal  is 
consistent  with  section  17A(b)(3)(A)  in 
that  it  helps  ensure  that  EJTC  is  able  to 
safeguard  securities  and  funds  in  its 
custody  or  control  or  for  which  it  is 
responsible  by  providing  more  efficient 
procedures  than  those  currently  in  use. 
In  addition,  DTC  has  also  acted  to 
protect  itself,  and  thereby  protect  other 
participant's  positions,  from  undue 
financial  exposure.  The  circumstances 
giving  rise  to  DTCs  decision  to  cease  to 
act  for  a  participant  could  escalate  into 
systemic  risk  for  DTC  and  other 
participants.  DTC's  revised  rules 
regarding  its  ceasing  to  act  for  a 
participant  and  termination  of  DTC'« 
future  obligations  will  provide  a 
mechanism  for  ensuring  that  the 
financial  exposure  created  by  a 
participant  default  or  insolvency  is 
limited. 

The  Commission  believes  that  DTC's 
proposal  concerning  its  right  to  cease  to 
act  for  a  participant  with  regard  to 
future  transactions  is  prudent.  By 
requiring  affected  participants  to  settle 
respective  rights  and  obligations  outside 
of  DTC,  DTC  will  eliminate  its 
obligation  to  allocate  automatically 
future  distributions  under  the  repo 
tracking  system  to  a  terminated 
participant 

DTC  proposal  to  extend  RAD  and 
other  verification  procedures  to  repo 
serves  as  an  additional  safeguard.  Use 
of  these  verification  procedures,  in 


' '  The  counterparties  leyal  obligations  If  any. 
would  not  be  elimmaled  by  DTC's  actions. 
However,  because  DTC  wouk)  cease  allocating 
distnbutioos  relating  to  the  termmated  participant's 
repo  positions,  the  remaining  coumarparties  would 
have  to  make  arrangements,  outside  DTC  to  receive 
or  pay  future  distnbutions  on  open  repo 
transactions. 


1B94 
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particular  RAD.  wUl  allow  a  receiving 
participant  to  refect  an  unauthorized 
delivery.  In  addition,  because  delivery 
veriHcation  will  be  extended  to  the  repo 
tracking  system,  each  receiving 
participant  may  set  a  maximum  dollar 
amount  so  that  any  incoming  book-entry 
delivery  exceeding  that  amount  could 
not  be  completed  or  would  have  to  b« 
individually  authorized  before  the 
receiving  participant's  SDF  account 
could  be  debited.  Participants,  therefore, 
will  have  greater  control  over  their  repo 
balances. 

The  Commission  further  believes  that 
the  proposal  is  consistent  with  the 
requirements  of  section  17A(b)(3)(A)  of 
the  Act  in  that  it  promotes  the  prompt 
and  accurate  clearance  and  settlement 
of  secu'-'ties  transactions.  DTC  is 
making  the  repo  tracking  system 
available  OPiiy  to  participants  that  hold 
position  in  SDFS-eligible  securities. 
Because  all  repo  transactions  will  settle 
in  SDF,  DTC  will  be  able  to  monitor  a 
participant's  repo  transactions  and 
maintain  a  daily  assessment  of  each 
participant's  repo  positions.  In  addition, 
repo  positions  will  be  maintained  apart 
from  other  securities  transactions, 
enabling  DTC  to  promptly  determine  the 
portion  of  a  participant's  positions  that 
are  subject  to  a  repo  transactions.  For 
these  reasons,  the  Commission  believes 
the  proposal  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  consistent  with 
the  Act. 

The  Commission  believes  that  the 
proposal  is  also  consistent  with  section 
17A(a)(l)(C).  In  that  Section,  Congress 
stated  its  belief  that  "jnlew  data 
processing  and  communications 
techniques  create  the  opportunity  for 
more  efficient,  effective,  and  safe 
procedures  for  clearance  and 
settlement."  DTC's  proposed  rule 
change  will  employ  electronic 
communication  and  transfer  and 
processing  instructions  specifically 
tailored  to  repos.  The  Commission 
believes  that  through  the  repo  tracking 
system.  DTC  will  be  able  to  effect  more 
efficient  processing  of  repos.  Under  the 
proposed  system,  participants  will  be 
able  to  make  arrangements  for  payment 
of  distributions  without  going  outside 
DTC  or  without  the  additional  step  of  a 
Securities  Payment  Order.  In  addition. 
DTC  will  be  able  to  accommodate  a 
variety  of  special  payment  arrangements 
that  could  not  be  accommodated  prior  to 
implementing  the  repo  tracking  system. 

HI.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTC's  proposed 
rule  change  is  consistent  with  Section 
17A  of  the  Act. 


It  Is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-DTC-90-10), 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Mar^ar*!  H.  McFarland,       i 
Deputy  Secretary. 

[FR  Doc.  91-1169  Filed  1-16-91;  8:48  am) 
■tixmo  cooc  Mie-oi-M 


(Rateasa  No.  28763;  Rl«  No.  SR-ICC-90-061 

8el1-R«gulatory  Orsanlzations; 
Intermarltat  Clearing  Corp.;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Its 
Stockl>olders'  Annual  Meeting 

January  10, 1991 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  18, 1990,  The  Intermarket 
Clearing  Corporation  ("ICC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR-ICC- 
90-06)  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization 
("SRO").  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I,  SROs  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  Article  2,  section  2.1  of  ICC's  By- 
Laws  to  change  the  date  of  the  annual 
meeting  of  stockholers  ("Annual 
Meeting")  from  the  fourth  Tuesday  in 
November  of  each  year  to  the  fourth 
Tuesday  in  April  of  each  year. 

II.  SRO's  Statement  of  the  Purpose  of. 
and  Statutory  Basis  for,  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission,  the 
SRO  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  m  Item  IV  below.  The 
SRO  has  prepared  summaries,  set  forth 
in  sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  16  US.C.  TBMb). 


A.  SRO's  Statement  of  the  Purpose  of. 
and  Statutory  Basis  for.  the  Proposed 
Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  date  of  the 
Annual  Meeting  of  ICC  from  the  fourth 
Tuesday  in  November  of  each  year  to 
the  fourth  Tuesday  in  April  of  each  year. 
Currently,  directors  are  elected  at  the 
Annual  Meeting  in  November  and 
commence  their  new  terms  at  that  time. 
Although  in  the  past  newly  nominated 
directors  have  been  invited  to  attend  the  ^ 
board  of  directors  ("Board  ")  meeting 
held  prior  to  their  election,  the  newly 
elected  directors  have  assumed  their 
seats  on  the  Board  without  the 
opportunity  for  sufficient  introduction  or 
onentation  to  ICC. 

To  rectify  this  concern,  the  Board  has 
decided  to  invite  newly  nominated 
directors  to  attend  the  special  two  day 
Board  meeting  held  each  year  in  March 
("Winter  Board  Meeting")  as  guests  of 
ICC.  Thus,  the  Winter  Board  Meeting, 
which  covers  industry,  operational,  and 
significant  policy  issues  in  depth,  can 
serve  as  a  useful  orientation  to  these 
nominated  directors  and  facilitate  their 
transition  to  elected  directors. 
Attendance  at  the  Winter  Board  Meeting 
will  also  allow  nominated  directors  to 
familiarize  themselves  with  ICC 
management  and  its  outside  directors. 

This  procedure  requires  ICC  to  amend 
its  rules  to  change  the  date  of  the 
Annual  Meeting  from  the  fourth 
Tuesday  in  November  to  the  fourth 
Tuesday  in  April.  By  changing  the  date 
of  the  Annual  Meeting,  the  newly 
nominated  directors  will  begin  their 
terms  in  April  with  the  benefit  of  having 
attended  the  comprehensive  orientation 
provided  at  the  Winter  Board  Meeting. 

The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  Section  17A  of  the  Act 
because  the  change  of  date  of  the 
Annual  Meeting  will  result  in  a  more 
efficient  use  of  Board  time  thereby 
helping  to  promote  the  further 
development  of  the  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

B.  SRO's  Statement  on  Burden  on 
Competition 

ICC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  SRO's  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  not  solicited 
and  are  not  intended  to  be  solicited  with 
respect  to  the  proposed  rule  change  and 
none  were  received. 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)  (3) 
(A)  (iii)  of  the  Act  and  paragraph  (e)  (3) 
of  Rule  19b^  thereunder  in  that  it  is 
concerned  soley  with  administration  of 
the  SRO.  At  any  time  within  sixty  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  summarily  may 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarj',  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
nil  written  statements  with  respect  to 
the  proposed  rule  charge  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.SC.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
iivailable  for  inspection  and  copying  at 
the  principal  office  of  ICC.  All 
submissions  should  refer  to  File  Number 
SR-ICC-90-06  and  should  be  submitted 
by  February  7, 1991. 

For  the  Commissioa  by  the  Division  of 
Mdfket  Regulation,  pursuant  to  delegated 
Huthonty.' 

Margaret  H.  McFarland, 
Dt'puty  Srcretar}-. 
|FR  Doc  91-11'0  Filed  1-16-91:  8:45  am] 

BIU.ING  COOE  BOIO-OI-M 


(Release  No.  34-26764;  Filed  No.  SR- 
MBSCC-90-09) 

Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Cliange  Relating  to  a  Restructuring  of 
Its  Service  Fees 

January  10. 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 


IS  U.S.C.  78s(b),  notice  is  hereby  given 
that  on  December  2a  1990,  the  MBS 
Clearing  Corporation  ( "MBSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (SR-MBSCC-90- 
09)  as  described  in  Items  I.  II,  and  III 
below,  which  items  have  been  prepared 
by  MBSCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  of  MBSCC 
establishes  a  new  fee  structure  for 
clearing  and  comparison  services.  The 
new  fees.  Settlement  Balance  Order 
C'SBO")  recording  fees,  are  as  follows: 


MoitMiy  value  o'  recorded  trades  ($ 

Ra'e  pef 

rmllions) 

$1  milhon 

1  -2.500 _ 

2.70 

2.501-5.000 .-     —.... 

2.50 

5  001  -7.500 

230 

7.501-10.000 . 

215 

10.001-12.500 .-    .. 

1.95 

12.501  &  over - 

1.75 

■  17  CKR  200.;«)-3  (a)  (12). 


II.  Self-Regulator>  Organization's 
Statement  of  the  Purpose  of,  and 
Statutorv-  Basis  for,  the  Propoposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  any  statutory  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
MBSCC  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulator}'  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Pmposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
cb.ange  is  to  establish  a  new  trade 
recording  fee  structure  for  SBO  destined 
trades.  Traditionally,  funding  to  operate 
MBSCC  services  has  been  derived  from 
two  basic  fees  charged  to  Participants: 
(1)  A  trade  recording  fee  of  $4.00/trade 
side  regardless  of  the  face  amount 
involved  in  the  trade;  and  (2)  a  SBO  fee 
of  $8.00/Sl  million  face  value  regardless 
of  the  number  of  net-outs  [i.e..  pair-offs 
with  unlike  contra-sides)  generated. 

Under  the  present  pricing  structure. 
Participants  that  maintain  a  matched 
book  or  closely  matched  positions 
ultimately  pay  little  or  no  SBO  fees  in 


relation  to  original  trade  amounts.  Little 
MBSCC  revenue  is  generated  from  these 
Particpants  to  defray  MBSCC's 
expenses  for  operating  the  netting  and 
risk  management  features  of  the  SBO 
system.  Although  these  Participants 
derive  the  most  benefit  from  netting, 
they  do  not  bear  their  fair  share  of 
funding  of  MBSCC's  services. 

To  more  fairly  distribute  fees  to 
Participants  in  relation  to  services 
provided.  MBSCC's  Board  of  Directors 
has  approved  a  fee  change  that 
restructures  the  primar>'  fees  by:  (1) 
Eliminating  the  S4.00/trade  side 
recording  fee  and  the  $8.00/$l  million 
SBO  fee;  and  (2)  replacing  these  fees 
with  a  graduated  fee  per  $1  million  face 
amount  on  trades  entered  for  netting 
services  into  the  SBO  system. 

The  new  fee  schedule  is  generally 
revenue  neutral  lo  MBSCC  and  sets 
variable  fees  per  $1  million  of  face  value 
entered  for  netting  services.  The  fees  are 
based  on  the  total  value  of  trades 
entered  monthly  and  are  reduced  to 
provide  a  five  percent  discount  from 
revenue  neutral  rates.  The  restructured 
fees  place  primary  emphasis  od  the  face 
value  amounts  of  original  trades  entered 
for  nettin?  senices.  It  does  not  change 
any  other\lBSCC  fee. 

The  revisions  to  the  MBSCC  fee 
schedule  are  consistent  wth  section 
17A(b)(3)(D)  of  the  Act  in  that  they 
provide  for  the  equitable  allocation  of 
reasonable  fees  and  other  charges 
among  Participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competiton 

MBSCC  does  not  believe  that  any 
burdens  w:Il  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act  because  the 
proposal  establishes  or  changes  a  due, 
fee,  or  other  charge  imposed  by  MBSCC. 
At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  summarily  may  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessar)'  or  approriate  m  the  public 
interest,  for  the  protection  of  investors. 
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or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
sold  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rale  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisons  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Copies  of  such  fiimg  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MBSCC.  All 
submissions  should  refer  to  File  No.  SR- 
MBSCC-eO-09  and  should  be  submitted 
by  February  7. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regiilation.  pursudnt  to  delegated 
authonty. 

Maqiatvt  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc  91-1171  Tiled  1-16-91.  8:45  amj 
KUMQ  cooc  ioi»-at-« 


[Rai.  Na  34-U7S7;  Rta  No.  SR-NASO-90- 
S41 

S«lf-Ragutatory  Organizations; 
F4ational  Association  of  Sscuritiea 
Dsalers,  Inc^  Ordar  Approving 
Propoaad  Rula  Cliango  Ralating  to 
Notification  to  Dtatrict  Offlcas  on  ttia 
Occurranca  of  Cartain  Evanta 
Affacting  ttia  Ownarahip  or  Control  of 
allamt>ar 

The  National  Association  of  Securities 
Dealers.  In...  ("NASD"  or  "Association") 
submitted  on  October  16, 1990  ',  to  the 


•  By  l««teT  dated  Un.iary  9, 1991  the  NASD  filed 
Amendment  No.  1  to  thii  proposed  rale  chan^.  The 
purpow  of  the  ameiMlmenl  waa  to  chani^e  the 
lanfoage  of  the  propoaed  rule  chan^  to  reflect  that 
the  NASD  la  requiring  written  notification.  The 
requirement  for  written  notification  waa  Included  m 
the  NASO'i  deacnptiofi  of  the  propoaed  rale  change 
aa  filed  on  October  18.  IWO,  but  waa  Inadvertently 
left  out  of  that  pan  of  tiie  NASD"!  niing  which 
tnckj  the  actual  langoage  of  the  rule  change. 
Amendment  No.  1  makea  no  other  changes  to  the 
propoaad  rule  change  aa  originally  Tiled  with  the 
Commlaalon. 


Secnirities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
(  Act ')^  and  pjle  19b-4  thereunder.* 
The  proposal  amends  Schedule  C  of  the 
Association's  By-Laws  *  by  requiring 
that  member  firms  provide  written 
notification  to  the  appropriate  District 
Office  within  ten  (10)  days  upon  the 
occurrence  of  the  following  events 
affecting  the  ownership  or  control  of  a 
member:  (1)  The  merger  of  a  member 

(2)  An  acquisition  by  a  member; 

(3)  An  acquisition  of  a  member  or 
substantially  all  of  its  assets;  and 

|4)  Any  change  in  the  equity 
ownership  or  partnership  capital  of  the 
member  which  results  in  one  person  or 
entity  owning  50%  or  more  of  such 
equity  ownership  or  partnership  capital. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposal  was  provided  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
28639,  Novmeber  29, 1990)  and  by 
publication  in  the  Federal  Register  (55 
PR  50436,  December  6, 1990).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

Schedule  C  to  the  NASD  By-Laws 
currently  permits  an  NASD  member  to 
experience  a  change  in  ownership  or 
control  without  prior  review  by  the 
appropriate  NASD  District  Office. 
Pursuant  to  section  (4)  to  part  I  of 
Schedule  C  of  the  NASD's  By-Laws  »,  in 
cases  where  the  ownership  or  control  of 
an  existing  member  changes,  the  NASD 
has  the  discretion  to  condition 
continuance  in  membership  on  prompt 
compliance  with  the  pre-membership 
interview  procedures.  Notice  of  a 
change  in  ownership  or  control  of  a 
member  must  be  filed  on  a  revised  Form 
BD  •  whenever  the  information 
previously  on  file  changes.  Since  the 
form  does  not  specify  a  time  for  filing,  a 
general  rule  of  thumb  has  developed 
that  filing  is  required  within  30  days.  In 
certain  cases,  a  previously  donnant 
member  can  become  active 
unexpectedly  or  be  sold  or  taken  over 
by  a  new  management.  While  a  new 
pre-membership  interview  can  be 
conducted,  regulatory  problems  may 
have  already  occurred  in  reference  to 
the  merger,  purchase,  or  change  in 


«  15  US.C.7»»(b)(l  1(19821. 
'  17  CFR  240.196-4  11989). 

*  NASD  Secuntiea  Dealers  .MunudL  '  CCH 1 

r83. 

•Id 

•  Form  BD.  the  uniform  application  for  Broker- 
Dealer  registration.  Is  required  to  be  kepi  current 
pursuant  to  section  IS  of  the  Act. 


ownership  of  a  member.  The  proposed 
rule  is  designed  to  require  prompt 
notification,  thus  allowing  the  NASD  to 
act  more  expeditiously  in  determining 
v.helher  a  new  premembership 
interview  should  be  seheduled. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 
particular,  the  requirements  of  section 
15A(b)(6)  ^  which  requires,  in  part,  that 
the  rules  of  a  national  securities 
association  be  designed  to  promote  just 
and  equitable  principles  of  trade  and  to 
remove  impediments  to,  and  to  perfect 
the  mechanisms  of,  a  free  and  open 
market.  Specifically,  the  rule  will  require 
earlier  notification  to  the  NASD 
allowing  the  Association  to  determine 
whether  a  new  pre-membership 
interview  should  be  scheduled  in 
situations  where  there  are  certain 
changes  in  the  ownership  or  control  of 
an  NASD  member. 

It  Is  Therefore  Ordered  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.* 

Dated:  January  9. 1991. 
(FR  Doc  91-1087  Filed  1-16-^;  8:45  am) 

WUJNO  COOC  M10-at-M 


[Rel.  No.  IC-17944;  811-264«] 

IMarrill  Lyncfi  Government  Fund  Inc^ 
Application 

January  10. 1991. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

actiom:  Notice  of  Application  or 

Deregistration  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

APPUCANT:  Merrill  Lynch  Government 

Fund  Inc. 

RELEVANT  1940  ACT  SECTIONS:  Section 

8(f). 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

FIUNO  DATE:  The  application  was  filed 

on  October  19, 1990. 

KEARINO  OR  NOTIFICATION  OF  HEARMO: 

An  order  granting  the  application  will  be 

issued  unless  the  SEC  orders  a  hearing 

Interested  persons  may  request  a 

hearing  by  writing  to  the  SEC's 


'  15  U.S.C  780-3  (1982). 

•  17  CFR  200  3O-3(a)(12)  (1989). 
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Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5;30  p.m.  on 
February  .'',  1991,  and  should  be 
accompanied  by  proof  of  ser\ice  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549 
Applicant,  One  Financial  Center, 
Boston,  Massachusetts  02111-2646. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Thp 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  an  open-end  investment 
company  organized  under  Marj'land 
law,  registered  under  the  1940  Act  on 
July  2, 1976.  On  the  same  date,  it  filed  a 
registration  Statement  with  respect  to 
2,000,000  shares  under  the  Securities  Act 
of  1933,  which  registration  statement 
was  declared  effective  on  September  27, 
1977. 

2.  On  June  18. 1990,  Applicant's  board 
of  directors  unanimously  approved  an 
agreement  and  plan  of  reorganization 
(the  "Plan")  whereby  .Applicant  would 
reorganize  as  the  Merrill  Lynch 
Government  Fund  series  (the  "Series"), 
a  separate  series  of  Merrill  Lynch  Funds 
For  Institutions  Series  (the  "Trust"),  a 
Massachusetts  business  trust  operating 
OS  a  "series  company"  as  defined  in 
Rule  18f-2  under  the"  1940  Act.  By 
becoming  redomiciled  as  a  series  of  a 
Massachusetts  business  trust.  Applicant 
hopes  to  realize  substantial  state 
franchise  tax  and  other  savings.  At  a 
special  meeting  on  August  15, 1990,  a 
majority  of  Applicant's  shareholders 
approved  the  Plan. 

3.  Pursuant  to  the  Plan.  Applicant 
transferred  all  of  its  assets  and 
liabilities  to  the  Series  on  August  31. 
1990,  and  each  of  Applicant's 
shareholders  received  for  his  shares  an 
equal  number  of  full  and  fractional 
shares  of  the  Series  having  a  net  asset 
value  equal  to  the  net  asset  value  of 
Applicant's  shares.  As  of  that  date. 
Applicant  had  1,332,589,811  shares 


outstanding  with  an  aggregate  and  per 
share  net  asset  value  of  $1,332,588,916 
and  Sl.OO  respectively. 

4.  No  brokerage  commissions  were 
paid  on  the  transfer  of  assets  from  the 
Applicant  to  the  Series  nor  on  the 
delivery  of  shares  of  the  Series  to 
Applicant's  shareholders.  Fees  and 
expenses  incurred  in  connection  with 
the  reorganization,  consisting  of  legal 
fees,  blue  sky  registration  fees,  proxy 
printing  and  mailing  expenses,  are 
estimated  at  approximately  $125,000.  All 
such  expenses  will  be  borne  by  the 
Applicant  and  the  Series. 

5.  Applicant  filed  articles  of  transfer 
and  articles  of  dissolution  with  the  state 
of  Maryland  on  August  31, 1990,  and  on 
September  20, 1990,  respectively. 
Applicant  retains  no  assets  and  has  no 
further  liabilities.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceedings.  Applicant  has  no 
remaining  shareholders. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-1094  Filed  1-6-91;  8:45  am| 

BILLING  CODE  W10-01-4I 


[Rel.  No.  IC-17943;  811-25401 

Merrlii  Lynch  Institutional  Fund  Inc.; 
Application 

janiiarj'  10, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANT:  Merrill  Lynch  Institutional 

Fund  Inc. 

RELEVANT  1940  ACT  SECTIONS:  Section 

8(t1. 

SUMMARY  OF  APPUCATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

FIUNQ  date:  The  application  was  filed 

on  October  19. 1990. 

hearing  or  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 

issued  unless  the  SEC  orders  a  hearing. 

Interested  persons  may  request  a 

hearing  by  writing  to  the  SEC's 

Secretary  and  serving  Applicant  with  a 

copy  of  the  request,  personally  or  by 

mail.  Hearing  requests  should  be 

received  by  the  SEC  by  5:30  p.m.  on 


February  5, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW.,  Washington.  DC  20549. 
Applicant  One  Financial  Center. 
Boston,  Massachusetts  02111-2646. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Chretien-Dar,  Staff  Attorney,  at 
(202)  272-3022,  or  Stephanie  M.  Monaco. 
Branch  Chief,  at  (202)  272-:)030  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  Th<> 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  an  open-end  investment 
company  organized  under  Maryland 
law.  registered  under  the  1940  Act  on 
October  30, 1974.  On  the  same  date,  it 
filed  a  registration  statement  with 
respect  to  100.000  shares  under  the 
Securities  Act  of  1933,  which 
registration  statement  was  declared 
effective  on  December  13, 1974. 

2.  On  June  18, 1990,  Apphcant's  board 
of  directors  unanimously  approved  an 
agreement  and  plan  of  reorganization 
(the  "Plan")  whereby  Applicant  would 
reorganize  as  the  Merrill  Lynch 
Institutional  Fund  series  (the  "Series"),  a 
separate  series  of  Merrill  Lynch  Funds 
For  Institutions  Series  (the  "Trust"),  a 
Massachusetts  business  trust  operating 
as  a  "series  company"  as  defined  in 
Rule  18f-2  under  the"  1940  Act  By 
becoming  redomiciled  as  a  series  of  a 
Massachusetts  business  trust.  Applicant 
hopes  to  realize  substantial  state 
franchise  tax  and  other  savings.  At  a 
special  meeting  on  August  15, 1990.  a 
majority  of  Applicant's  shareholders 
approved  the  Plan. 

3.  Pursuant  to  the  Plan,  Applicant 
transferred  all  of  its  assets  and 
liabilities  to  the  Series  on  August  31, 
1990,  and  each  of  Applicant's 
shareholders  received  for  his  shares  an 
equal  number  of  full  fractional  shares  of 
the  Series  having  a  net  asset  value  equal 
to  the  net  asset  value  of  Applicants 
shares.  As  of  that  date.  Applicant  had 
1,958,503,398  shares  outstanding  with  an 
aggregate  and  per  share  net  asset  value 
of  $1,958,466,528  and  $1.00  respectively. 


last 


.(  t-iii 


TBJiMtl  fTiifltuT  "  f>  Vol.  56,  No.  12  ■/ JThurBday,  jantjary  t7,  1991  /'Notices 


4.  No  brokerage  conunission  were 
paid  on  the  transfer  of  assets  from  the 
Applicant  to  the  Series  nor  on  the 
delivery  of  shares  of  the  Series  to 
Applicant's  shareholders.  Fees  and 
expenses  incurred  in  connection  with 
the  reorganization,  consisting  of  legal 
fees,  blue  sky  registration  fees,  proxy 
printing  and  mailing  expenses,  are 
estimated  at  approximately  $110,000.  All 
such  expenses  will  be  home  by  the 
Applicant  and  the  Series. 

5.  Applicant  filed  articles  of  transfers 
and  articles  of  dissolution  with  the  state 
of  Maryland  on  August  31, 1990,  and  on 
September  20, 1990,  respectively. 
Applicant  retains  no  assets  and  has  no 
further  {'abilities.  Applicant  is  not  a 
party  to  ary  httgation  or  administrative 
proceedings.  Applicant  has  no 
remaining  shareholders. 

6.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

MargarM  H.  McFariand. 

Deputy  Secretary. 

r."R  Doc.  91-1095  Filed  1-1(>-»1;  8:45  am] 
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|lnve»tm«nt  Company  Act  B«L  No.  17941; 
S12-764SJ 

UnKed  Financial  Group,  Inc.; 
AppUcation 

January  9,  1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTKMt:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 


appucant:  United  Financial  Group,  Inc. 
RELEVANT  ACT  SECTION:  Exemption 
rpquesled  under  section  6(c)  of  the  Act. 

SUMMARY  O^  APPUCATION:  Applicant 
seeks  a  conditional  order  to  amend  a 
prior  order,  see  Investment  Company 
Act  Release  No.  17441  (Apr.  13, 1990) 
(the  "Order"),  that  exempted  applicant 
from  all  of  the  provisions  of  the  Act  until 
December  30, 1990,  subject  to  certain 
exceptions.  The  requested  relief  would 
grant  an  additional  period  of  exemption 
until  December  30, 1991. 

FlUNO  DATE:  The  application  was  nled 
on  December  12, 1990  and  an 
amendment  was  filed  on  December  18, 
1990. 


HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  6, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5lh 
Street  NW..  Washington.  DC  20549. 
Applicant,  5847  San  Felipe,  suite  2600, 
Houston,  Texas  77057. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Carroll,  Staff  Attorney,  at  (202) 
272-3043,  or  Jeremy  N.  Rubenstein, 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPlfMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  he  obtained  for  a  fee  from  the 
SEC's  Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  was  a  savings  and  loan 
holding  company  whose  primary  asset 
and  source  of  income  was  the  United 
Savings  Association  of  Texas  ("USAT"). 
As  a  result  of  the  severe  recession  in 
Texas  beginning  in  1986,  USATs 
financial  condition  deteriorated,  and  on 
December  3a  1988  it  was  placed  into 
receivership.  The  assets  of  USAT  were 
sold  to  an  unaffiliated  third  party  and 
applicant  received  no  consideration  for 
the  loss  of  its  primary  subsidiary, 
thereby  generdting  substantial  capital 
loss.  In  light  of  this  capital  loss, 
epplicant  determined  not  to  liquidate, 
but  instead  to  acquire  an  operating 
business. 

2.  Applicant's  efforts  to  acquire  an 
operatmg  business  have  been 
substantially  hindered  due  to  claims 
asserted  against  it  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC").  Although 
applicant  disputes  these  claims,  their 
existence  constitutes  a  large  contingent 
liability  against  applicant's  assets,  thus 
making  it  difficult  for  apphcant  to 
acquire  an  operating  business. 
Applicant's  efforts  also  have  been 
hindered  by  a  standstill  agreement  it 
entered  into  with  the  FSUC  under  which 


applicant  was  prohibited  from  making 
any  investments  in  marketable 
securities  unless  the  FSUC  was  first 
given  notice  and  the  opportunity  to 
object  and  seek  enforcement  of  it.s 
claim. 

3.  In  early  199a  after  continuous 
negotiations,  applicant  reached  a 
tentative  agreement  (the  "Settlement 
Agreement ")  with  the  Federal  Deposit 
Insurance  Company  ('FDIC"),  the 
successor  to  the  FSUC  concerning 
settlement  of  the  FSUC's  claims.  The 
Settlement  Agreement  was  contingent 
on  the  approval  of  a  plan  of 
reorganization  (the  "Plan")  under 
chapter  11  of  the  Bankruptcy  Code. 
Applicant  believed  that  consummation 
of  the  Plan  would  provide  a  structure 
that  would  enable  it  to  acquire  one  or 
more  operating  businesses  and  utilize  its 
capital  loss. 

4.  On  April  18, 1990.  applicant  was 
granted  conditional  relief  from  all  of  the 
provisions  of  the  Act  until  December  30, 
1990,  subject  to  certain  exceptions. 
Following  the  grant  of  that  relief, 
applicant  continued  in  its  endeavors  to 
acquire  an  operating  business  upon 
consummation  of  the  Plan.  Since  the 
beginning  of  1990.  applicant  has  made 
every  effort  to  obtain  final  approval  of 
the  Settlement  Agreement  and  to  be  in  a 
position  to  solicit  approval  of  the  Plan. 

5.  At  a  recent  meeting  with  the  staff  of 
the  FDIC,  applicant  was  informed  that 
the  Settlement  Agreement  had  been 
rejected  and  that  no  counteroffer  would 
be  made. 

6.  As  a  result  of  the  FDIC's  decision, 
applicant  is  currently  in  an  uncertain 
position  and  is  reviewing  its 
alternatives.  Applicant's  attention  over 
the  past  year  has  been  focused  on 
obtaining  the  FDICs  approval  of  the 
Settlement  Agreement  and  clearance  of 
the  filings  that  would  have  been 
necessary  to  implement  the  Plan.  Since 
the  date  on  which  applicant  received  the 
FDIC's  decision,  it  has  commenced  the 
process  of  formulating  alternative 
methods  to  acquire  an  operating 
business  and  utilize  its  capital  loss. 
However,  because  the  period  of 
exemption  from  the  provisions  of  the 
Act  under  the  Order  expired  on 
December  30, 1990,  it  is  necessary  for 
applicant  to  seek  an  additional  period  of 
exemption  to  permit  it  to  formulate  and 
implement  new  plans, 

7.  Applicant  believes  it  would  be 
unfair  to  its  stockholders  to  require  it  to 
register  as  an  investment  company 
before  it  has  had  adequate  opportunity 
to  consider  its  alternatives.  Since  the 
issuance  of  the  Order,  applicant  has 
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been  in  full  compliance  with  the 
conditions  of  the  Order. 

Applicant  now  seeks  to  amend  the 
Order  to  provide  an  additional  period  of 
exemption  from  the  provisions  of  the 
Act,  subject  to  those  same  conditions. 

Applicant's  Conditions 

Apphcant  has  agreed  that  the 
requested  amendment  to  the  Order  will 
be  subject  to  the  following  conditions, 
each  of  which  will  apply  to  applicant 
until  it  acquires  an  operating  business  or 
otherwise  falls  outside  the  definition  of 
an  investment  company: 

1.  Applicant  will  continue  to  hmit  its 
securities  investments  to  securities  that 
qualify  as  "high  quality  securities"  as 
that  term  is  defined  in  rule  2a- 
7(a)(2)(iv). 

2.  Applicant  will  continue  to  comply 
with  sections  9, 17(e),  and  36  of  the  Act 
as  if  it  were  a  registered  investment 
company, 

3.  Applicant  will  continue  to  comply 
with  sections  17(a)  and  17(d)  as  if  it 
were  a  registered  investment  company, 
subject  to  the  following  exceptions.  As 
noted  in  the  application,  during  a 
portion  of  the  period  in  which  the 
requested  exemption  will  be  effective,  it 
is  possible  that  applicant  will  be  subject 
to  the  jurisdiction  of  the  federal 
bankruptcy  courts.  It  is  understood  that 
applicant  need  not  comply  with  section 
17(a)  or  17(d)  of  the  Act  with  respect  to 
(a)  any  transaction,  including,  without 
limitation,  the  Plan,  that  is  approved  by 
the  bankruptcy  court  and  (b)  any 
transaction  or  series  of  transactions  that 
result  in  its  ceasing  to  fall  within  the 
definition  of  an  "investment  company" 
provided  that  (i)  no  cash  payments  will 
be  made  to" any  "affiliated  person"  (as 
defined  in  the  Act)  of  applicant  as  part 
of  such  transaction  or  series  of 
transactions  and  (ii)  no  debt  securities 
are  issued  to  an  affiliated  person  of 
applicant  as  part  of  such  transaction  or 
series  of  transactions  unless  such  debt 
securities  are  expressly  subordinated 
upon  liquidation  to  the  claims  of 
applicant's  debenture  holders. 

4.  Applicant  will  continue  to  comply 
with  the  provisions  of  section  17(f)  of 
the  Act  as  provided  in  Rule  17f-2  as  if  it 
were  a  registered  management 
investment  company. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary: 

[FR  Doa  91-1096  Filed  1-16-91;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map;  Greater 
Cincinnati  International  Airport, 
Covington,  KY 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Kenton  County 
Airport  Board  for  Greater  Cincinnati 
Intemalional  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150  are 
in  compliance  with  applicable 
requirements. 

EFFECTtVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  January  8, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Peggy  S.  Kelley,  Planner,  Airports 
District  Office,  3973  Knight  Arnold 
Road.  Suite  #105,  Memphis.  TN  38118- 
3004.  Telephone  Number  901-544-3495. 

SUPPt^MENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Greater  Cincinnati  International 
Airport  are  in  compliance  with 
applicable  requirements  of  Part  150, 
effective  January  8, 1991. 

Under  section  103  of  Title  I  of  the 
Aviation  Safetj'  and  Noise  Abatement 
.\ct  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150.  promulgated 
pursuant  to  title  I  of  the  Act,  may  submit 
a  noise  compatibility  program  for  FAA 
approval  which  sets  forth  the  measures 
the  operator  has  taken  or  proposes  for 
the  reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 


descriptions  submitted  by  Kenton 
County  Airport  Board.  The  specific 
maps  under  consideration  are  Greater 
Cincinnati  International  Airport  Existing 
Noise  Exposure  Map  and  Future  (1994) 
Noise  Exposure  Map.  The  FAA  has 
determined  that  these  maps  for  Greater 
Cincinnati  International  Airport  are  in 
compliance  with  applicable 
requirements. 

This  determination  is  effective  on 
January  8. 1991.  FAA's  determination  on 
an  airport  operator's  noise  exposure 
maps  is  hmited  to  a  finding  that  the 
maps  were  developed  in  accordance 
with  the  procedures  contained  in 
appendix  A  of  FAR  part  150  Such 
determination  does  not  constitute 
approval  of  the  applicant's  data, 
information  or  plans,  or  a  commitment 
to  approve  a  noise  compatibility 
program  or  to  fund  the  implementation 
of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  S  150.21  of 
FAR  part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room  617, 
Washington.  DC  20591. 

Federal  Aviation  Administration. 
Airports  District  Office,  3973  Knight 
Arnold  Rd..  suite  «105,  Memphis.  TN 
38118-3004. 
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Mr.  Robert  Holscher.  Director  of 

Aviation,  Greater  Cincinnati 

International  Airport.  Cincinnati,  Ohio 

45275-2000. 

Questions  may  be  directed  to  the 
individual  named  under  the  heading. 
FOM  FUfrmOl  INFORMATION  CONTACT. 

Issued  in  Memphis  Airports  District  Office. 
January  8,  1991. 
WsyM  R.  Miles, 
Ass'Stant  Manager. 

|FR  Doc.  91-1137  Filed  l-1ft-91;  8:45  sm) 
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(Summary  Notie*  No.  PC-91-2) 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions.  


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
ot  petitions  for  exemption  {14  CFR  part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  February  6, 1991. 
ADOR£SSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rule  Docket  (AGC-10), 

Petition  Docket  No 800 

Independence  Avenue  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miss  lean  Casciano,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 


Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone  (202)  267-9683. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  |e),  and  (g)  of  S  1127  of 
part  11  of  the  Federal  Aviation 
Rpgulations  (14  CFR  part  11). 

Issued  in  Washington,  DC  on  January  11, 
1191 

Deniso  Donohue  Hall, 

Manager.  Program  Management  Staff.  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  25405. 

Petitioner  Peninsula  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(a)  and  (g). 

Description  of  Relief  Sought:  To 
extend  Exemption  No.  4949,  as 
amended,  which  allows  petitioner's 
pilots  to  remove  and/or  replace  aircraft 
cabin  seats  and  seat  belts.  Exemption 
N'o.  4949  will  expire  on  )une  1, 1991. 

Docket  No.:  26369. 

Petitioner  Sierra  Pacific  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.356. 

Description  of  Relief  Sough  t:  To  allow 
petitioner  to  operate  seven  Convair  580 
type  airplanes  without  the  required 
Mode  S  transponder  and  TrafTic  Alert 
and  Collision  Avoidance  System  (TCAS 
II). 

Docket  No.:  26392. 

Petitioner  Lockheed  Aeronautical 
Systems  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
121.310(m). 

Dpscription  of  Relief  Sought;  To  allow 
29  foreign-registered  L-1011-385-3 
airplanes  to  be  imported  and  operated 
in  the  United  States. 

Dispositions  of  Petitions 

Docket  No.:  15590, 

Petitioner  Embry-Riddle  Aeronautical 
University. 

Sections  of  die  FAR  Affected:  14  CFR 
part  141,  appendixes  A,  C,  D,  F,  and  H. 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
2329,  as  amended,  which  allows 
petitioner  to  graduate  students  after 
they  have  been  trained  to  a  performance 
standard  instead  of  requiring  minimum 
total  Oight  time.  The  amendment  would 
allow  reduction  of  the  minimum  sole 
cross-country  Highl  time  requirement. 

Grant,  December  26, 1990.  Exemption 
No.  2329H. 

Docket  No.:  23358. 

Petitioner  Clarke  Outdoor  Spraying 
Company,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.313(c), 


Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5010,  which  allows  petitioner,  under 
certain  conditions,  to  carry  passengers 
in  restricted  category  aircraft,  namely 
two  Bell  4765  helicopters,  while 
performing  aerial  service. 

Grant,  December  17, 1990.  Exemption 
No.  5010A 

Docket  No.:  24822. 

Petitioner  Air  Transport  Association 

Sections  of  the  FAR  Affected:  14  CFR 
121.309(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5002.  which  allows  petitioner's  member 
airlines  and  any  other  similarly  situated 
air  carrier  to  operate  their  Boeing  747 
airplanes  without  a  hand  fire 
extinguisher  located  in  the  upper-lobe 
galley,  provided  at  least  one  hand  fire 
extinguisher  is  installed  in  an  area  that 
makes  it  readily  accessible  to  each 
galley. 

Grant.  December  27. 199a  Exemption 
No.  5002/\ 

Docket  No.:  25286. 

Petitioner  United  States  Parachute 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
91.307(a)  [old  §  91.15(a)).  §  91  607  |old 
§  91.47],  and  105.43(a)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
4948,  which  allows  foreign  parachutists 
to  participate  in  competitive  parachuting 
events  in  the  United  States  that  are 
sponsored  directly  by  the  petitioner.  The 
amendment  would  allow  foreign 
participants  to  make  parachute  jumps  at 
the  U.S.  National  Skydiving 
Championships  and  at  other  events 
conducted  by  the  petitioner  and  other 
groups'  members. 

Denial.  January  2, 1991,  Exemption  No. 
4946B 

Docket  No.:  leiOl. 

Petitioner  Rich  International 
Airways. 

Sections  of  the  FAR  Affected:  14  CFR 
121.358(b). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
obtain  from  its  certificate-holding  office 
an  extension  of  the  compliance  dale  by 
which  it  must  install  an  approved 
airborne  windshear  (windshear 
equipment)  in  its  two  Douglas  DG-8 
airplanes  and  one  Boeing  727  airplane. 

Grant,  December  27, 1991.  Exemption 
No.  5262 

Docket  No.:  26377. 
Petitioner  Arrow  Air. 
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Sections  of  the  FAR  Affected:  14  CFTl 
121.358{cMl)- 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
request  approval  of  a  retrofit  schedule 
for  Installation  of  approved  windshear 
equipment.  Such  requests  were  to  be 
submitted  by  June  1, 1990. 

Grant,  December  27, 1990,  Exemption 
No.  5261 

Docket  No.:  26424. 

Petitioner  Reeve  Aleutian  Airways. 

Sections  of  the  FAlR  Affected:  14  CFR 
121.358(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
request  approval  of  a  retrofit  schedule 
for  installation  of  approved  windshear 
equipment.  Such  requests  were  to  be 
submitted  by  June  1, 1990. 

Grant,  January  2, 1991,  Exemption  No. 
5265 

|FR  Doc  91-1136  Filed  1-16-91,  8.45  am| 

BIUMO  CODE  4t10-1»-« 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  90-04-IP-N02J 

General  IMotors  Corp.;  Grant  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

This  notice  grants  the  petition  by 
General  Motors  Corporation  (GM),  of 
'Warren,  Michigan,  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq.)  for  an  apparent  noncompliance 
with  49  CFR  571.124,  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
124,  "Accelerator  Control  Systems."  The 
basis  of  the  petition  was  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
pubhshed  on  May  23, 1990,  and  an 
opportunity  afforded  for  comment  (55  FR 
21297). 

Paragraph  S5.3  of  FMVSS  No.  124 
specifies  that  the  maximum  time  for  the 
throttle  to  return  to  idle  position  shall  be 
1  second  for  vehicles  of  10,000  pounds  or 
less  Gross  Vehicle  Weight  Rating 
(GVWR).  The  maximum  time  to  return 
to  idle  position  shall  be  3  seconds  for 
any  vehicle  that  is  exposed  to  ambient 
air  at  0  degrees  to  —40  degrees 
Fahrenheit  during  the  test  or  for  any 
portion  of  the  12  hour  conditioning 
period. 

General  Motors  produced  1,426 
vehicles  which  may  not  have  complied 
with  the  requirements  of  FMVSS  No.  124 
at  the  time  of  manufacture.  These 


vehicles  were  built  with  accelerator 
assemblies  wtiich  exhibit  increased 
friction  at  the  accelerator  pedal  pivot 
These  1989  General  Motors  vehicles  are: 
Chevrolet — Celebrity 
Pontiac — eooa  Grand  Prix  and 

Bormeville 
Oldsmobile — Cutlas  Ciera.  Cutlass 

Supreme.  Delta  66.  and  98  Regency 
Buick — Century,  Regal  Le  Sabre,  and 

Electra 
Cadillac — Fleetwood  and  DeVille 

GM  evaluated  the  effect  of  the 
increased  friction  on  the  force  necessary 
to  return  the  pedal  assembly  to  the  idle 
position,  it  was  determined  from  this 
study  that  "wear-in"  quickly  reduced  the 
likelihood  that  the  friction  would 
significantly  affect  accelerator  pedal 
return.  The  studj'  also  concluded  that  for 
the  worst  case  engine/accelerator 
assembly  configuration  at  the  time  of 
shipment,  the  engine  would  return  to 
idle  within  3  seconds  (as  specified  in  the 
requirement  of  S5.2  of  FMVSS  No.  124 
for  testing  at  -40  degrees  Fahrenheit) 
for  70  percent  of  the  vehicles  equipped 
with  the  affected  assemblies.  Therefore, 
GM  believes  that  in  the  worst  case  only 
428  vehicles  may  have  been  in 
noncompliance  with  Standard  No.  124 
when  shipped. 

GM  supported  its  petition  with  the 
following: 

"1.  Driving  an  affected  vehicle  results 
in  a  "wear-in"  that  quickly  reduces  the 
accelerator  lever  friction  such  that  the 
pedal  return  will  be  consistent  with  the 
requirements  of  FMVSS  No.  124.  GM 
believes  that  because  of  the  "wear-in," 
it  is  very  unlikely  that  any  affected 
vehicles  in  use  now  have  the  cited 
throttle  return  condition. 

2.  No  field  incidents  attributable  to 
this  condition  have  been  reported.  GM  is 
not  aware  of  any  field  or  customer 
reports.  Furthermore,  both  warranty  and 
parts  sales  records  show  no  indication 
of  repairs  to  correct  the  cited  condition. 

3.  At  the  time  of  shipment,  all  of  the 
428  suspect  parts  performed  within  the 
requirements  specified  by  S5.2  of 
FMVSS  No.  124  at,  or  above,  ambient 
temperatures  (50  to  70  degrees 
Fahrenheit). 

4.  The  throttle  system,  with  any  of  the 
428  parts  installed,  would  return  to 
within  10  percent  or  less  of  its  normal 
idle  position  within  the  3  seconds 
specified  by  S5.2  at  a  temperature  of 

—  40  degrees  Fahrenheit,  the  resulting 
engine  speed  is  somewhat  higher  than 
cold  fast  idle.  The  driver  can  easily 
drive  and  control  the  vehicle  at  this 
engine  speed  and  normal  application  of 
service  brake  easily  would  stop  the 
vehicle.  The  delay  in  idle  return  would 
only  exist  at  extremely  low 


temperatures,  and  as  the  automobile  or 
the  environment  warmed,  the  delay 
would  be  eliminated. 

5.  Even  though  the  throttle  system 
may  only  return  to  within  10%  of  normal 
idle  position  within  3  seconds  at 
extremely  low  temperatures,  it  docs  not 
stop  at  that  point.  The  throttle  continues 
to  close  and  further  decreases  the 
effects  described  in  item  4. 

6.  If  the  throttle  system  does  not 
return  to  normal  idle  in  cold  weather, 
the  condition  would  be  repeatable.  until 
relieved  by  "wear-in,"  and  the  cause 
would  be  easily  diagnosed. 

No  comments  were  received  on  the 
petition 

In  response  to  NHTSA's  requests.  GM 
provided  supplementary  information 
and  met  with  agency  personnel  to 
discuss  further  the  subject  matter  of  the 
petition.  NITTSA  accepts  GM's  ai^gument 
that  70  percent  of  the  vehicles  equipped 
with  the  accelerator  assemblies  would 
have  complied  at  the  time  of  shipment 
because  of  pre-conditioning  or  wear-in 
during  the  vehicle  assembly  process. 
With  respect  to  the  remaining  vehicles, 
GM  provided  data  which  show  that  the 
friction  between  the  accelerator  lever 
and  support  block  is  reduced  by  an 
average  of  45  percent  just  after  100 
throttle  actuations.  After  400  actuations, 
the  reduction  is  over  50  percent.  Thus,  it 
is  reasonable  to  conclude  that  any 
noncompliance  which  may  have  existed 
in  these  1989  model  cars  at  the  time  of 
shipment  has  since  been  eliminated 
through  vehicle  use. 

NHTSA  found  one  complaint  of 
throttle  from  an  owner  of  one  of  the 
1,426  vehicles  concerned,  but  it 
appeared  unrelated  to  the  condition  that 
was  the  subject  of  the  petition,  GM 
searched  its  own  files  and  found  nothing 
relevant. 

.Accordingly,  petitioner  has  met  its 
burden  of  persuasion  that  the 
noncompliance  described  herein  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  is 
granted. 

Issued  on;  January  14. 1991 
Barry  Felrice, 

Associate  .administrator  for  Rulemaking. 
(FR  Doc  91-1177  Filed  1-16-91;  8:45  am) 

BtOJNQCOOE  «>10-«*-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Readiustment 
Problems  of  Vietnam  Veterans; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
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463  that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment 
Problems  of  Vietnam  Veterans  will  be 
held  February  7  and  8, 1991.  The  purpose 
of  the  meeting  is  to  enable  the 
Committee  to  gain  firsthand  experience 
of  VA  health  care  services  for  Vietnam 
veterans  through  review  of  treatment 
units,  and  discussions  with  VA  service 
providers  and  veteran  clientele.  This 
meeting  will  be  a  field  meeting  primarily 
conducted  at  the  San  Francisco  and  Palo 
Alto.  California  VA  Medical  Centers 
The  meeting  on  February  7  will  begin  at 
8:30  a.m.  and  conclude  at  4  p.m.  The 
day's  agenda  will  consist  of  briefings 
and  direct  observations  of  VA 
operations  at  the  Clinical  Laboratory 
and  Education  Division  of  the  Nationdl 
Center  for  Post-Traumatic  Stress 
Disorder  at  the  Menlo  Park  division  of 
the  Palo  Alto  VA  Medical  Center. 

The  meeting  on  February  8  will  begm 
at  8  a.m.  and  conclude  at  4  p.m.  The 
day's  agenda  will  be  conducted  at  the 


San  Francisco  VA  Medical  Center  and 
will  consist  of  bnefings  by  VA  officials 
and  direct  observations  of  VA 
operations.  Highlighted  service  areas 
will  include  Read)ustment  Counseling 
Service,  the  Homeless  Chronically 
Mentally  111  Program,  the  Post-Traumatic 
Stress  Disorder  Chnical  Tefim,  and  the 
Substance  Abuse  program.t  A  separate 
concurrent  meeting  from  1:30  p.m.  to  5 
p.m.  on  Friday  af'.'moon  will  consist  of 
a  local  publu:  forum  meeting  and  group 
discussion  with  nonVA  officials  and 
service  providers  regarding  the  post-war 
readjustment  needs  of  area  Vietnam 
veterans.  The  meeting  will  be  conducted 
at  the  San  Fra.icisco  Hilton  Hotel,  One 
Hilton  Square,  San  Francisco,  California 
94102. 

The  meeting  will  be  closed  from  8:30 
a.m.  to  4  p.m.  on  Thursday  February-  7, 
and  from  8  a.m.  to  4  p.m.  on  Friday, 
February  8,  in  accordance  with  the 
provisions  cited  in  5  U.S.C.  552b(c)l6) 
pursuant  to  subsection  10(d)  of  the 


Federal  Advisory  Committee  Act. 
During  this  portion  of  the  meeting,  the 
Committee  will  be  engaging  in 
discussions  with  VA  mental  health 
professionals  and  veterans.  These 
discussions  will  disclose  information  of 
a  personal  nature  for  veteran  patients 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  concurrent  meeting  on 
February  8  from  1:30  p.m.  to  5  p.m.  will 
be  open  to  the  public  to  the  seating 
capacity  of  the  room. 

Anyone  having  questions  concerning 
the  meeting  may  contact  Arthur  S. 
Blank.  )r.,  M.D.,  Director,  Readjustment 
Counseling  Service,  Department  of 
Veterans  Affairs  Central  Office  at  (202) 
233-3317/3303. 

Dated:  January  9. 1991. 

By  direction  of  the  Secretary. 
Sylvia  Chavez  Long. 
Committee  Management  Officer 
[FR  Doc.  91-1085  Filed  1-1&-91;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Monday. 
January  28,  1991. 

PLACE:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-1251  Filed  1-15-91;  10:34  am] 
BIUJNQ  CODE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION: 

TIME  AND  DATE:  11:00  a.m..  Friday. 
February  1, 1991. 

place:  2033  K  St..  NW.,  Washington. 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  91-1252  Filed  1-15-91, 10:34  am] 

aUMQ  CODE  e351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
Februarj'  8, 1991. 

place:  2033  K  St.,  NW..  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  91-1253  Filed  1-15-91;  10:34  am) 

BtUJNO  CODE  1351-01-11 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:00  a.m..  Friday. 

February  15, 1991. 

PLACE:  2033  K  St.,  NW.,  Washington. 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-1254  Filed  l-lV-91,  10  34  am] 

BILUNO  CODE  S3S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE;  11:00  a.m...  Friday, 
February  22, 1991. 

place:  2033  K  St.,  NW.,  Washington, 
DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Sun'eillance  Matters. 
CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-1255  Filed  1-15-91;  10:34  amj 

BILUNO  CODE  6351-01-11 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Cancellation  of  Agency 
Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  previously  announced  open  meeting 
of  the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  on  Tuesday, 
January  15, 1991  at  2:00  p.m.  has  been 
CANCELLED. 

No  earlier  notice  of  this  cancellation 
was  practicable. 

Dated:  January'  14, 1991. 
Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[ra  Doc.  91-1209  Filed  1-14-«1;  4:17  pm] 

BILUNO  CODE  «714-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 


Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:37  a.m.  on  Mondaj ,  January  14, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  a  certain  financial 
institution. 

I.',  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by  Mr. 
Dean  S.  Marriott,  acting  in  the  place  and 
stead  of  Director  Robert  L  Clarke 
(Comptroller  of  the  Currency),  concurred 
in  by  Director  T.  Timothy  Ryan.  Jr. 
(Office  of  Thrift  Supervision),  Vu.e 
Chairman  Andrew  C.  Hove.  Jr..  and 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  {c)(2),  (c)(4), 
(c)(9)(A)(ii).  and  {c)(9)(Bj  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)i4].  [c;K9)!A)|i;).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FTDIC  Building  located  at 
550— 17th  Street.  NW..  Washington,  DC.  ' 

Dated:  January  15. 1991 
Federal  Deposit  Insurance  Corporation. 
Hoyie  L  Robinson. 

Executive  Secretary: 

(FR  Doc.  91-1328  Filed  1-15-91:  2:48  p.m  ) 

BILUNO  CODE  S71«-01-M 

FEDERAL  RESERVE  SYSTEM  SOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  am  .  Wednesday, 
January  23,  1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Buidlmg.  C  Street 
entrance  between  20th  and  21st  Streets. 
,N'W  .  Washington,  Dc  20551 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promolions,  assijjn.'ner-.ts.  reassicr.ments. 
and  salary  actions)  mvolviny;  individual 
Federal  Reserve  System  employees. 

2  Any  items  carried  forvsard  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R  Coyne. 
Assistant  to  the  board;  (202)  452-3204. 
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You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  banic  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  January  15,  1991 
lennifer  |.  |ohn*on, 
Assix:iate  Secretary  of  the  Boani. 
|r  R  Doc.  91-1337  Filed  l-l.S-gi:  3  58  pml 
IBIUJNa  COOC  U10-41-M 


NATIONAL  THAM8PORTATIOH  SAFf  TV 

BOARD 

TIME  AMD  DATE  9:30  a.m.,  Wednesday, 

lanuary  23,  1991. 

place:  Board  Room,  Eighth  Floor,  800 

Independence  Avenue,  SW., 

Washington.  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

535flA— Aircraft  Accident  Rnport  MdrkAir. 

Inc..  Flight  3087,  Boeing  73'-2Xt«::. 

N670MA,  Unnlaklect,  Alaska,  June  2. 

1990. 
jVctvj  Media  Contact.  Ted  Upalkicwirz  3«2- 

6600, 
FOR  MORE  INFORMATION  CONTACT.  Bea 
Hardesty.  (202)  382-6525, 
Sea  Hardesty, 

Federal  Register  Liaison  Officer 
January  14,  1991. 

(FR  Doc.  91-1231  Filed  1-14-91.  4,17  pm) 
mxiMO  COM  rSM-01-M 
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UNrreD  STATES  SENTENCING  COMMISSION 

Scauadi^  GiiidcUocs  for  Uaitcd  SUtes  Courts 

AGENCY:    Unilcd  Slates  Sentencing  Commission 

ACTION:   Notice  of  proposed  amendments  to  sentcnan^ 
guidelines,  policy  statements,  and  commentary.   Request 
for  public  comment.   Notice  of  hearing. 


SUMMARY:   The  Commission  is  considering  promulgaung 
amendments  to  the  sentencing  guidelines,  policy  statements, 
and  commentarv.  The  proposed  amendments,  or  a 
synopsis  of  issues  to  be  addressed,  are  set  forvh  bt  low. 
The  Commission  may  report  amendments  to  the  Congr-ss 
on  or  before  May  I.  1991.  Comment  is  sought  on  all 
proposals,  alternative  proposals,  and  any  other  a-sr^'  ''f 
ihe  sentencing  guidelines  policy  Uatements,  and 
commentary. 

DATES:    Public  comment  should  be  received  by  the 
Commission  no  later  than  March  18,  1991,  in  Of  Jcr  for  it 
to  be  considered  by  the  Commission  in  the  promulgation  of 
amendments  due  to  the  Congress  by  May  1,  1991.  The 
Commission  has  scheduled  a  public  hearing  on  ihesc 
amendments  for  March  5.  1991,  in  Washington,  DC. 

ADDRESS:   Comments  should  be  sent  to:    Unii^d  Stales 
Sentencing  Commission,  1331  Pennsylvania  Avenue,  N.W, 
Suite  1400,  Washington,  DC  20004,  Attn: 
Communications  Director. 

FOR  FURTHER  INFORMATION  CONTACT:    Paul  K, 
Martin,  Deputy  Staff  Diiedor.  TcfcphoK:   (2fC)  «>2  .*0) 

SUPPLEMENTARY  INFORMATIOM:  The  U«tcd  States 
Sentencing  Commission  is  an  independent  agency  in  (he 
judicial  branch  of  ibc  U.S.  GovcnunenL  The  Commis-sion 
is  empowered  by  28  U.S.C.  I  994(a)  to  pron«lgatc 
t,.»i..«i-;«g  guit^i-linft  and  policy  slalcmcnls  for  federal 
sentencing  courts.   The  statute  further  dirccu  the 
Commission  to  periodically  review  and  revise  guidelines 
prcviousK  promulgated  and  authorizes  it  to  submit 
guideline  amendments  to  the  Congress  no  later  than  the 
first  day  of  May  each  year.  See  28  U.S.C.  5  994(o).  (p) 

Ordinarily,  the  Administrative  Procedure  Act  rulemaking 
requirements  are  inapplicable  to  judicial  agencies;  however, 
28  U.S.C.  {  994(x)  makes  the  Administrative  Pnxcdurc  Art 
rulemaking  provisions  of  5  U.S.C.  {  553  applioiblc  to  the 
promulgation  of  sentencing  guidelines  by  the  Commission. 

The  proposed  amendments  arc  presented  in  one  of  three 
formats,  each  followed  by  a  statement  explaining  the  reason 
for  the  amendment.   First,  the  majority  of  the  a.mendments 
are  proposed  at  spedfic  revisions  to  a  guideline,  p^>l>cy 
statement,  or  commentary.   Second,  for  some  amendments 
the  Commission  has  published  several  methods  of 


addressing  the  ii«ue.   Com«eotators  arc  encouraged  to 
state  their  prrfacaa  uuMg  isted  alternatives  or  to 
suggest  a  new  aherMtwc.  Third,  the  Commission  has 
highlighted  ceruia  issmu  far  comment  and  invites 
suggestions  fo*  specific  tmeainicnl  language. 

In  connection  wdk  taaeads^cMs  numbered  7  (bank 
robbery),  16  (precaxMn),  21  and  22  (firearms  and 
explosives),  30  {aimiiul  Iwitory  idated  cases),  and  31 
(cnmmal  history  catcgofy  VD).  ■dditional  background  and 
cKplanalory  information  is  available  for  re%icw  at  the 
Commission's  offices. 

In  di-splaywg  certain  proposed  amentlmcnts,  undcrlinine  is 
used  to  lienote  material  to  be  deleted;  Holies  arc  used  to 
denote  roaicriaJ  to  be  added. 

Section  IB  1.10  of  the  United  States  Sentencing 
CommissJOB  G«idcliaes  Manal  sets  forth  the 
Cwimission's  ptJicy  rtatemcat  regarding  retroactivity  of 
amended  guideSnc  raages.  Comment  is  requested 
regarding  whether  any  of  tic  proposed  amendments  should 
be  rciroaaive  under  this  policy  statement. 

While  the  amcadments  below  arc  specificaUy  proposed  for 
public  common  wd  possible  submission  to  the  Congress 
bv  May  1,  1991,  the  Coffl«iis6ion  emphasizes  that  it 
welcomes  comment  on  amy  aspect  of  the  sentencing 
guidciincs,  policy  slfltrmrnK.  and  commentary,  whether  or 
not  the  subject  of  a  propoacd  amendment. 

Amendments  arc  proposed  for  comment  and  possible 
promulgation  upon  the  afTirmative  vote  of  at  least  four 
votmg  Commissioners;  however,  publication  of  an 
amendment  for  cMumcK  docs  Ml  aecessarily  indicate  the 
view  of  an  inividual  Commissioncf  on  the  merits  of  ihc 
particular  proposed  aaicadinent. 

Authority.   28  US  C.  f  994(a),  (o),  (p),  (x). 


William  W.  WSBtins,  Jr. 

Chainnan 


i2.K32.     Crimhittl  Sewal  A*us«  of  a  Minor  (SUlulory 
Rape)  or  Attempt  lo  Commit  Such  Acts 

1    Proposed  Amendment:   Section  2A3.2(b)  is 
amended  by  dcfcwg  •Otara^teiijlk'  and  inserting  in  lieu 
thereof  -Characterislks-,  and  by  inserting  the  following 
additional  subdrvision: 

[Option  1 

■(2)      If  the  difference  in  age  between  vicura  and 

defcnd«<  exceeds  sa  years,  increase  as  follows; 
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Difference  in  Age 
More  than  6  years 
More  than  8  years 
More  than  10  years 
More  than  12  years 


Increase 
llevcl 

2  levels 

3  levels 

4  lewis.") 


(2;       //  the  differtnce  in  age  between  victim  and  defendant 
exceeds  six  yean,  increase  as  follows: 


[Option  2 

"(2)      If  the  victim  had  not  attained  the  age  of  fourteen 
years,  increase  by  [21[4)[6]  levels.'] 

[Options  1  and  2 

Section  2A3.2  is  amended  by  inserting  the  following: 


■(c) 

0) 


(2) 


Cross  References 

If  the  offense  mvolved  prostitution,  apply  §201.2 
(Transportation  of  a  Minor  for  the  Purpose  of 
Prostitution  or  Prohibited  Sexual  Conduct)  if  the 
resulting  offense  level  is  greater  than  that 
determined  above. 

If  the  offense  involved  the  sexual  exploitation  of  a 
minor  by  production  of  sexually  explicit  materials, 
apply  §2G2.1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual  or  Printed 
Material;  Custodian  Permitting  Minor  to  Engage  in 
Sexually  Explicit  Conduct;  Advertisement  for  Minors 
to  Engage  in  Production)  if  the  resulting  offense 
level  is  greater  than  that  determined  above.". 


The  Commentary  to  §2A3.2  captioned  "Application  Note"  is 
amended  by  deleting  Note  1. 

The  Commentary  to  §2A3.2  captioned  "Background"  is 
amended  by  deleting  "applies  to  sexual  acts  that  would  be 
lawful  but  for  the  age  of  the  viaim.    It  is  assumed"  and  by 
inserting  in  lieu  thereof  "assumes".] 

Reason  for  Amendment;    Under  the  Crime  Control  Aa  of 
1990,  the  maximum  penalty  for  violations  of  18  U.S.C. 
2243(a)  is  increased  from  five  to  fifteen  years 
imprisonment.   The  amendment  provides  increased 
penalties  for  cases  where  the  difference  in  age  between  the 
victim  and  the  defendant  is  large  (Option  1)  or  cases 
involving  younger  victims  (Option  2).    Further,  the 
amendment  provides  cross  references  to  the  appropriate 
Euidcline  for  cases  involving  prostitution  or  sexual 
exploitation  of  minors. 

Illustration  of  §2A3.2  as  amended  by 
s  proposed  amendment  1: 


52A3.2, 


(a) 
(b) 
(1) 


Criminal  Sexual  Abuse  of  a  Minor  (Statutory 
Rape)  or  Attempt  to  Commit  Such  Acts 

Base  Offense  Level:    15 

Specific  Offense  Characteristics 

If  the  victim  was  in  the  custody,  care,  or  supervisory 

control  of  the  defendant,  increase  by  1  level. 


Difference  in  Age 

Increase 

More  than  6  years 

1  level 

More  than  8  years 

2  levels 

More  than  10  years 

3  levels 

More  than  12  years 

dkvels] 

(Option  2 

(2J       //  the  \nctim  had  not  attained  the  age  of  fourteen 
years,  increase  by  [2]14]16}  le\-eis.  \ 

[Options  1  and  2 

(c)       Cross  Refexnces 

(1)  If  the  offense  involved  prostitution,  apply  §2G1.2 
(Transponauon  of  a  Minor  for  the  Purpose  of 
Prostitution  or  Prohibited  Sexual  Conduct)  if  the 
remlting  offense  level  is  greater  than  that  determined 
above. 

(2)  Iftlie  offense  involved  the  sexual  exptotiaiion  of  a 
minor  by  production  of  sexually  explicit  maienals. 
apply  §2G1 1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  l^isual  or  Pnnied 
Material;  Custodian  Permitting  Minor  to  Engage  in 
Sexually  Explicit  Conduct:  Advenisemcnt  for  Mtnon, 
to  Engage  in  Production)  if  the  resultirig  offerise  level 
is  greater  than  that  determined  above. 

Commentary 
Statutory  Provision:    18  U.S.C.  §  2243(a).    For  adduional 
statutory  provision(s),  see  Appendix  A  (Statutory  Index). 

Application  Note: 

L    If  the  defendant  committed  the  crimnal  sccual  acl  m 
furtherance  of  a  commercial  scheme  such  a?  pandcnnn 
transporting  persons  for  the  purpose  of  pr;'M'tulitm.  >>f 
the  production  of  pomographv.  an  ur^a^d  departure 
may  be  warranted.   See  Chapter  Five.  Fa",  K 
fOeparturesV 

Background:   This  section  applies  to  scvual  acts  that  would 
be  lawful  but  fcr  the  age  of  the  viciim.    U  is  a^^u-r.cd 
assumes  that  at  least  a  four  year  age  difference  exists 
between  the  victim  and  the  defendant,  as  Sj-vcificd  in 
18  U.S.C.  §  2243(a).   An  enhancement  is  provided  for  a 
defendant  who  victimizes  a  minor  under  his  superMsion  or 
care.) 


$2.\4.1.      Kidnapping.  Abduction,  I  nluMfuI  Restraint 
§131.1.      Application  Instnictions 


2.    Proposed  Amendment:    Scaion  2A4 
by  deleting  subsection  (b)(5)  as  follows 


IS  amended 


[Option  1 


"(5)      If  the  victim  was  kidnapped,  abducted,  or  unlawfully 
restrained  to  facilitate  the  commission  of  another 
offense:  (A)  increase  by  4  levels,  or  (B)  if  the  result 


ia«- 


I&ujii.i  lu 
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of  appiyi^  riut  gHkldwe  is  leu  Uua  (hai  rcsoiiing 
from  applicalion  of  the  gMkliae  far  such  ollieT 
offense,  apply  the  guideline  for  such  other  offense.", 

and  inserting  in  lieu  thereof: 

■(5)      If  a  victim  was  kidnapped,  abducted,  or  unJawfutfy 
restrained  in  conncctioB  wkh  another  offcasc, 
increase  to— 
[Ai)      the  offense  level  from  the  offense  guideline 

applicable  to  thai  other  oficnse  if  such  offense 
includes  an  adjustmcat  for  ludnappirg,  abduclM)n, 
i)r  unlawful  restraint,  or  otherwise  takes  such 
condu'J  into  account;  or 

(B)      4  plus  the  offease  Icvci  from  ibc  offense 

guideline  applicable  to  thai  olier  offense  in  any 
other  case, 

if  the  rcsuhing  offense  level  is  greater  than  determined 
above. 

((.)       If  the  victim  was  sexually  exploited  and  an 

adjusimeni  from  s»*section  {b)(5)  docs  n<x  apply, 
increase  by  jSH^l  levels. 

(7)       If  the  virtira  is  a  miaor  and,  in  cxcfaaqge  for  nwiocy 
or  other  consideration,  was  placed  in  the  care  or 
cu,stody  of  another  person  who  docs  not  have  a  legal 
right  to  such  care  or  custody  of  ibe  victim,  increase 
by  3  levels. 

(I.)    Cross  Reference 

( ;)       If  the  victim  was  killed  under  circumstances  that 

would  ooRStiluie  murder  under  18  U.S.C.  i  IHl  Had 
such  killing  taken  place  within  the  territorial  or 
maritime  jurisdidioa  of  the  Uiuted  States,  apply 
§2A1.1  (First  Degree  Murder).'. 

The  Commentary  to  §2A4.1  captioned  "Applicalion  Notes" 
is  amended  by  inserting  the  following  additional  note: 

"4.  Sexually  exploited*  includes  offenses  defined  in  18 
U.S.C.  §§  2241  -  2244,  2421  -  2423,  2251.". 

The  Commentary  to  42A4.1  captioned  "Background-  is 
amended  by  inserting  the  follovwng  additional  paragraph  al 
ihe  end: 

■Section  401  of  the  Crime  Coetrol  Act  of  19^0  amends  13 
U.S.C.  §  1201  to  require  that  courts  lake  into  account 
certain  specific  offense  characteristics  in  cases  involving 
children  and  directs  1^  Coraaiissioo"  to  include  those 
specific  offense  characteristics  within  the  guidelines. 
Where  the  guidelines  do  not  already  take  into  account  ihe 
offen.se  conduct  identified  by  the  Act,  addition!  speofK 
offense  characteristics  have  been  provided.". 
The  Commcniaiy  to  SlBl.l  captioned  "ApplicaDon  Notes* 


IS  amended  in  Note  1(h)  by  inserting  tfcc  following  at  the 
end: 

"Permanent  or  life-threatening  bod^  injury'  also  inchidcs 
such  injury  resulting  from  intcational  nualtreatmeaJ  to  a 
life-threatening  degree  (e.g.,  denial  of  food  or  medical 

care).". 

Reason  for  A:nendment:   Sedioo  401  of  the  Crkne  Control 
Act  of  1990  directs  the  Commission  to  amend  its 
kidnapping  guideline  to  include  the  following  additional 
specific  offense  characteristics:   "If  the  vktim  was 
inientionally  maltreated  (i.e.,  denied  either  food  or  medical 
care)  to  a  life-threatening  degree,  increase  by  4  levek;  tf 
the  virtim  was  sexually  exploiXcd  (i-c^  afeused,  used 
involjniarily  for  pornographic  purposes),  increase  by  3 
levels;  if  the  viaina  was  placed  in  tbe  care  or  custody  of 
another  person  who  does  not  have  a  legal  ri^  to  such 
care  or  custody  of  the  child  cither  in  exchange  (or  money 
or  other  consideration,  increase  by  3  lewels;  if  the  defendant 
allowed  the  child  to  be  subjected  to  any  rf  the  conduct 
specified  in  this  section  by  another  person,  then  increase  by 
2  levels.' 

Under  the  Act,  those  charaacristics  are  made  applicable 
where  the  victim  is  under  the  age  o(  18  and  the  offender 
has  attained  the  age  of  18  and  is  not  a  parent,  grandparent, 
brother,  sister,  aunt,  uncle,  or  person  having  legal  custody 
of  the  child. 

The  proposed  amendment  ensures  that  the  first  three 
specific  offense  characteristics  listed  in  tbe  Act  are  taken 
into  account,  either  through  new  guideline  language  or  by 
commentary  language  ensuring  that  existing  guideline 
bnguage  is  read  to  iccludc  the  charaaeristic  of  concern  to 
Congress.  The  Commission  has  determined  that  the  fourth 
specific  offense  characteristic  is  currently  accomplished 
through  the  application  of  JIBIJ  (Relevant  Conduct 
(Factors  that  Determine  the  Guideline  Range)). 

Additionally,  the  proposed  atncadmenl  revises  subsection 
(b)(5)  so  that  this  adjustment  ahrays  will  be  proportiooal  to 
the  underlying  offense  and  clarifies  its  application.   FinaHy, 
the  amendment  provides  a  cross  reference  to  the  first 
degree  murder  guideline  where  the  offense  involves  a 
killing  that  would  constitute  murder  under  18  U.S.C.  § 
1111. 


Illustration  of  §§2A4.1  and  IBM  as  amended  by 
proposed  amendment  2: 

§2A4.1.     Kidnapping,  Abdiiaion,  Unlawful  Restraint 

(a)  Base  Offense  Uvel:   24 

(b)  Specific  Offense  Characteristics 
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£f}       If  the  victim  wa.^  kidnapped,  aMtf^*"^  "^  unlawfully 
rf^rained  to  facilitate  the  commission  of  another 
ftffrn^.;  <A^  increase  bv  4  levels:  or  fB^  if  the  result 
of  applying  this  guideline  is  less  than  that  resulting 
from  application  of  the  guideline  for  such  other 
offense,  apply  the  guideline  for  snch  other  offense. 

(5)  If  a  victim  was  kidnapped,  abducted,  or  unlawfully 
restrained  in  connection  with  another  offense,  increase 
lo- 

(A)  the  offense  le\'el  from  the  offense  guideline 
applicable  to  that  other  offense  if  such  offense 
includes  an  adjustment  for  kidnapping  abduction, 
or  unlawful  restraint,  or  otherwise  takes  such 
conduct  into  account;  or 

(B)  4  plus  the  offense  level  from  the  offense  guideline 
applicable  to  that  oilier  offense  in  any  other  case, 

if  the  resulting  offense  level  is  greater  than  determined 
above. 

(6)  If  the  \'ictim  was  sexually  exploited  and  an  adjustment 
from  subsection  (b)(5)  does  not  apply,  increase  by 
[31-15]  le\'els. 

(7)  If  the  victim  is  a  minor  and,  in  exchange  for  money  or 
other  consideration,  was  placed  in  the  care  or  custody 
of  another  person  who  does  not  have  a  legal  rigftt  to 
such  care  or  custody  of  the  \ictim,  increase  by  3 
levels. 

(c)   Cross  Reference 

(1)       If  the  victim  was  killed  under  circumstances  that 

would  constitute  murder  under  18  U.S.C.  §  1111  had 
such  killing  taken  place  nithin  the  territorial  or 
maritime  jurisdiction  of  the  United  States,  apply 
§2A1.1  (First  Degree  Murder). 


Commentary 


Application  Notes: 


4.    "Sexually  exploited"  includes  offenses  defined  in  18  U.S.C. 
§§  2241  -  2244,  2421  -  242X  2251. 

Background:   Federal  kidnapping  cases  generally 
encompass  three  categories  of  conduct:  limited  duration 
kidnapping  where  the  victim  is  released  unharmed; 
kidnapping  that  occurs  as  part  of  or  to  facilitate  the 
commission  of  another  offense  (often,  sexual  assault);  and 
kidnapping  for  ransom  or  political  demand. 


Section  401  of  the  Crime  Control  Act  of  1990  amends  18 
use.  §  1201  to  require  that  courts  take  into  account  certain 
specific  offense  characteristics  in  cases  involving  children  and 
directs  the  Commission  to  include  those  specific  offense 
characteristics  within  the  guidelines.    Where  ihe  guidelines  do 
not  already  take  into  account  the  offense  conduct  identified 
by  the  Act,  additional  specific  offense  characteristics  have 
been  provided. 


S1B1.1      Application  Instructions 

■         •         • 

Commentary 


Applicalion  Notes: 

1.   The  following  are  defmitions  of  terms  that  are  used 
frequently  in  the  guidelines: 


(h)       "Permanent  or  life-threatening  bodily  injury  means 
injury  involving  a  substantial  risk  of  death;  loss  or 
substantial  impairment  of  the  function  of  a  bodily 
member,  organ,  or  mental  faculty  that  is  likely  to  bo 
permanent;  or  an  obvious  disfigurement  that  is  likely 
to  be  permanent.   'Permanent  or  life-lhrcatening 
bodily  injury'  also  includes  such  injury  resulting  front 
intentional  maltreatment  to  a  life -threatening  degree 
(e.g.  denial  of  food  or  medical  care). 


§281.1.      Larceny,  Embezzlement,  and  Other  Korms  of 

Theft 
§281.2.      Receiving,  Transporting,  Transferring 

Transmitting,  or  Possessing  Stolen  Property 

3.    Proposed  Amendment:    Section  2B1  1  is  amended  by 
deleting  subsection  (b)(2)  as  follows: 

"If  a  fuearm,  destructive  device,  or  controlled  substance 
was  taken,  increase  by  1  level;  but  if  the  resulting  offense 
level  is  less  than  7,  increase  to  level  7.", 

by  renumbering  the  remaining  subsections;  and  by 
inserting: 

"(c)  Cross  Reference 

(1)       If  the  offense  involved  a  firearm,  destructive  device, 

controlled  substance,  or  explosive  mauruk,  apply 

the  relevant  guideline.". 

Section  2B1.2  is  amended  by  dclcung  subsection  (b)(2)  as 
follows: 

"If  a  fu-earm,  destructive  device,  or  controlled  substance 
was  taken,  Lncrease  by  1  level;  but  if  the  resulting  offense 
level  is  less  than  7,  increase  to  levxl  7.'; 

by  renumbering  the  remaining  subsections,  and  b) 
inserting; 

•(c)  Cross  Reference 

(1)       If  the  offense  involved  a  fu-earm,  destructive  device, 

controlled  substance,  or  explosive  materials,  apply 

the  relevant  guideline". 

Reason  for  Amendment:   This  amendment  deletes  the 
enhancement  or  minimum  offense  level,  and  adds  cross 
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references  to  ibc  firearms,  explosive  matcriais,  c* 
ct)ntroUcd  substance  guidelines.  The  janendiacnt  would 
ameliorate  the  potential  for  considerable  sealcncing 
disparity  depending  on  the  guideline  used.   TTjc  current 
guidelines  provide  for  a  one-levd  cnhaaccment,  or 
minimum  ofrensc  level  7,  where  the  property  involved  ia 
the  larceny,  theft,  etc.,  was  a  fircann,  dcslruciive  device,  or 
controlled  substance.  No  enhancement  applies  for  similar 
conduct  involving  explosive  materials.   While  the  present 
guidelines  (§§2B1.1  and  2B1.2)  and  the  Tirearms  guideline's 
for  example,  would  treat  certain  offenders  similarly,  other 
cases  would  differ  more  drasticaBy.   For  example,  a 
prohibited  person  who  possesses  a  stolen  rif^e  owned  by  the 
federal  government  would  receive  considerably  difTcrenl 
offcn.se  levels  under  §281.2  (level  7),  and  the  current  and 
proposed  §2K2.1  (level  14).   A  non-prohibited  person  wto 
possesses  a  stolen  machinegun  owned  by  the  federal 
government  would  receive  level  7  under  §2B1.2,  and  levvl 
20  under  currcM  and  proposed  firearms  guidelines. 


§:BI.1.      Larceny,  Embezzlement,  and  Other  Fonns  of 

Theft 
§:B4.1.      Bribery  in  Procurement  of  Bank  Loan  and 

Other  Commercial  Bribery 
5:F1.1.      Fraud  and  Deceit 

4.    Proposed  Amendment:   Section  2Bl.l(b)  is  amended 
by  insciting  the  following  additional  subdivision; 

•(8)      If  the  defendant  (A)  is  convicted  of  violating  18 
U.S.C.  §§  656  or  657  and  (B)  personally  derived 
more  than  $1,000,000  in  gross  receipts  from  the 
offense,  and  ihe  offense  level  as  determined  above  is 
less  than  level  24,  increase  to  level  24.'. 

Section  2B4.1(h)  is  amended  by  inserting  the  following 
additional  subdivision: 

•{?,)      If  the  defendant  (A)  is  convicted  of  viola  ing  18 

U.S.C.  §  215  and  (B)  personally  derived  more  than 
$1,000,000  in  gross  receipts  from  the  offense,  and 
the  offense  level  as  determined  above  is  less  than 
level  24,  increase  to  level  24.". 

Section  2f  1.1(b)  is  amended  by  inserting  the  following 
aJdiiional  subdivision: 

■(7)      If  the  defendant  (A)  is  convicted  of  violating  18 
U.S.C.  §§  1005,  1006,  1007,  1014.  1032,  1^1  (if 
affecting  a  financial  institution),  1343  (if  affecting  a 
financial  institution),  or  1344  and  (B)  personally 
derived  more  than  $1,000,000  in  gross  receipts  from 
the  oiTcnsc,  and  the  offense  level  as  determined 
above  is  less  than  level  24,  increase  to  Ic^  el  24. 

Reason  for  Amendment:   Section  2507  of  the  Crime 
Control  Act  of  1990  instructs  the  Commission  to  increase 
tl'.e  offense  level  to  level  24  when  the  defendant  is 


convicted  under  specified  staiutcs  and  derived  more  tJun 
$1,000,000  from  tJie  oCfeasc.  The  Icgirialive  history 
indicates  that  this  adjustaieiii  k  to  apply  whea  the 
defendant  "pcrsonaily  derives  more  than  Si  million  to  gross 
receipts.'   This  aoieiidmcnt  impicoKBts  this  statutory 
instruction  to  the  Commissioa. 


5.   Proposed  Amendment:   Section  2B1. 1(b)(1)  is 
amended  by  inserting  the  foUowiag  additional  subdivisioas: 

TV)    More  than  $160,000,000  add  21 

(W)   More  than  $320,000^)0  add  22 

(X)   More  than  $640,000,000  add  23 

(Y)    More  than  $1,280000,000  add  24". 

Section  :Fl.l(bXl)  «s  amended  by  inserting  the  following 

additional  subdivisions: 

"(T)   More  than  $160,000,000  add  19 

(U)   More  than  $320,000,000  add  20 

(V)    More  than  $64a000v000  add  21 

(W)    More  than  $1,280A»,000  add  22-. 

Reason  for  Amendment:   This  amendment  responds  to 
section  25(>*  of  the  Crime  Control  Act  of  1990,  which 
provides  for  an  increase  in  the  statutory  maximum  peoaUits 
for  certain  crimes  relating  to  bank  fraud,  by  providing  for 
higher  guideline  sentences  for  Lhe  most  serious  offenses. 
These  amendments  also  iaipleineat  sectioa  2510,  which 
establishes  a  new  offense  (fiaaacial  crime  kingpin)  by 
providing  specific  offense  characteristics  that  wiM  raise  the 
ofTense  level  for  that  offense  above  the  mandatory 
minimum  in  the  more  serious  cases. 


6.   Proposed  Amendment:   The  Commentary  to  §  20 1.1 
captioned  "Applicatioa  Notes"  is  amended  by  adding  the 
following  additional  note: 

"11.      If  the  defendant  is  convicted  of  violating  18 
U.S.C.  §  225  (Financial  Crime  Kingpins), 
apply  the  offense  level  applicable  to  the 
underlying  offenses.  AdjuslmcnU  for  Role  in 
the  Offen.se  (53BL1)  and  Abuse  of  Position 
of  Trust  (§3B13)  v«lJ  Tipically  be  applicable. 
If  the  maximum  of  the  guideline  range  is  less 
than  ten  years,  apply  §  5Gl.l(b).". 

The  Ccraroenlary  to  §  2B4.1  captioned  "Application  Note;' 
is  amended  by  adding  the  following  additional  note: 

*5.  If  the  defendant  is  convicted  of  violating  18  U.S.C.  § 
225  (Financial  Crime  Kingpins),  apply  the  offense 
level  applicable  to  the  underlying  offeases. 
Adjustments  for  Role  in  the  Offense  (§3B1.1)  and 
Abuse  of  Position  of  Trust  (§3B1J)  will  typically  be 
applicable.   If  the  maximum  of  the  guideline  range  is 
less  than  ten  years,  apply  §  5Gl.l(b).". 
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The  Conuneiuary  to  §  2F1.1  captioned  "Application  Notes" 
is  amended  by  adding  the  following  additional  note: 


'16.     If  the  JLltmiuH  «  catmdei  of  violatiMg  ffi 
VS.C  i  22S  (FiaaDcni  Crime  IQngpks), 
apply  the  offeue  level  appBcabk  to  dK 
underlying  oScases.  At^wrtmeute  for  RiJ*e  « 
the  Offense  (§3B1.1)  a^  Aibuce  of  fViatim 
of  Trust  (§3B13)  will  typically  be  applicable. 
If  the  aanmua  of  (fae  gatdefae  range  is  less 
than  tea  ycta,  apply  ISGLl^).". 

Appendix  A  (Stat«ofy  tader)  is  anenfed  by  tasertaig 
the  appropriate  ptaoe  bjr  tiUe  ami  sechoa: 


IB 


"18  U.S.C.  §  225 


2B1.1,  2B4.1,  2n.l". 


Reason  for  AmeadneBt:  This  ancadaieol  impknieBrts 
section  2510  of  the  Crime  Control  Act  of  1990.  The 
Commission  conteiB[tees  that  specie  offense 
characteristics  sach  as  nore  than  minknal  ptanaing  and 
substantially  jeopardizing  the  safety  and  sauadaes  of  a 
financial  institution,  as  wcB  as  adjufitmeats  far  aggravating 
role  and  abuse  of  position  of  tnisl,  wB  rypic^  be 
applicable  to  this  oOense.  Ia  a  case  iBwc)l«iBg  iSfXOfiOO, 
application  of  the  guidelines  for  Ae  uaderfying  affe»es  aad 
the  Chapter  Tteec  adjustments  sboaM  rcsidt  ia  a  f^e&ae 
range  at  or  above  the  stataloiy  ainiaiBBi.  Ia  the  ■o« 
serious  cases,  the  ameadmeals  to  tke  aiooetary  ufctcs  ia 
sections  2B1.1  aad  2F1.1  shoald  resalt  ia  seatenoes 
substantially  above  the  statutory  miniania. 


§2B3.1.     Robbery 

7(A).  Proposed  AmejidiDCOt:  The  CoBi«issioa  se*s 
comment  on  wbetfaer  the  specifK  offease  characteristic  at 
§2B3.1(b)(l)  for  robbery  of  a  fiandai  iastkutioa 
(currently,  a  2-Ievel  increase)  shoukl  be  increased  to 
provide  a  4-lcvel  increase  to  nore  adequately  reflett  the 
seriousness  of  this  offense.  The  Commissioa's  stwdy  oa 
bank  robbery  is  available  for  inspection  at  the 
Commission's  offices, 

(B).  Proposed  Amendment:  The  Commission  seeks 
comment  on  whether  the  eiAaBoeaieBt  for  ioMolveneat  of  a 
weapon  in  a  robbery  shmdd  be  raised  by  an  additional  1  to 
4  levels  to  more  closely  accomwodate  Congress'  view  gf 
the  seriousness  of  ooBaittiag  a  felony  wWIe  possessing  a 
weapon  aad  to  lessea  the  disparity  froia  difEneat 
prosecution  practices  i»ith  respect  to  poRoing  vioUtions  of 
18  U.S.C  §  924(c). 

If  a  defcndaat  robs  a  bank  with  a  Jlrcarai  aad  is  ooovictcd 
of  bank  robbery,  18  U.S.C.  §21D,  as  weU  as  a  count  of 
felon  in  possession  of  a  firearm,  18  U.S.C.  §924{c),  the 
defendant  faces  a  aaadalory  €0  aoadis  conseoKiw  to  the 
sentence  for  the  labbery  offease.  la  such  as  initaBoe, 
however,  no  weapoa  eahaaocmeat  («*ijch  is  cwvcatly  a 


niimum  ff  3  levdk)  is  ^vea  uader  the  gwdefaKS  to 

aggravate  the  haA  nMbaf  \ 


Applying  the  gMileSacs  to  the  sane  set  <f  facts,  the 
presence  or  abseaoe  of  a  coofic6oa  for  924(c)  can  lead  H5 
n^iificant  sentenoif  tfBcreaces.  The  extent  eS  the 
<^erence  varies  deycufeg  oa  the  criBiina]  Insory  category 
«f  the  defendant;  gtaeraly,  the  higher  the  criminaS  bisionr 
category,  the  sanHer  Ae  dffijiuioc  between  a  case  with  a 
924(c)  count  aad  oae  wiAoat.  h  is  dear  from  the  cases 
sentenced  that,  notwithstanding  the  clear  intent  of  the 
Justice  Department's  "Thomburgh  Memorandum"  on  plea 
bargaining,  prosecutors  are  not  ooaastent^  dnrguf  924(c) 
when  a  weapon  is  peasesaed  dariag  a  bod:  iqt*>ery. 
Therefore,  the  Coanissiaa  fiaces  a  policy  ijacstion  whether 
it  should  act  to  eiSaaiaate  or  Emit  the  rcsaktng  Aspariry. 
The  Commission^  stDdy  oa  bank  robbery  b  arraiable  for 
taspection  at  the  CoaaiasioB's  oKioes. 

(C).  Proposed  AaJcaAacar.  SectioB  2B11  is  amended 
by  inserting  the  folVwwBg  additional  sabsecfion: 

"(c)      Special  lasiractioR: 

(1)      If  *e  defcodaat  connritied  (A)  one  additional 
robbery,  baease  by  2  levcir,  (B)  two  additional 
robberies,  increase  by  3  levels;  (C)  three  or  four 
addiboaal  roibberics,  mcrease  by  4  k-»ck;  or  (D) 
five  or  more  additioarf  robberies,  increase  by  5 
levels.  This  instruction  applies  only  to  federal 
robbery  offenses  (i)  charged  in  the  counts  of 
wUch  the  defendant  is  coa^ctcd,  or  (n)  that 
were  part  of  the  same  series  as  any  robbery 
charged  in  a  count  of  which  the  defendant  is 
convicted.'. 

The  Commentary  to  f2B3.1  captioned  "AppGcation  Notes" 
is  amended  by  insertiag  the  foBowing  addiiiood  notes: 

t.  For  the  purposes  of  subsection  (c)(1),  aw  two  or  more 
robberies  oooMWtted  at  intervals  of  twelve  months  or 
less  sh^  be  doeoiod  part  of  the  same  series;  e.g.,  if  the 
defendant  committed  a  second  robbery  within  twelve 
months  of  the  robbery  for  which  the  defendant  is 
convicted  aad  a  third  robbery  withia  tweWe  morths  of 
the  second  robbery,  ai  three  ro**crie«  arc  to  be 
deemed  part  of  the  same  series,  even  ff  the  third 
robbery  and  the  robbery  resulting  in  the  offense  of 
conviction  were  separated  by  more  dian  twehe  months. 
A  robbery  offease  included  under  subsectioB  (c)  is 
treated  as  part  of  the  instant  offonse  and  not  as  orinonal 
history  (see  *4A1.2(aKl))- 

9.  Where  the  defendant  is  oonvicted  of  mukipJe,  separ«e 
robberies,  the  offense  level  for  each  count  of  conviaion 
will  be  increased  under  silbseotioa  (cKH  The  coanls 
will  then  be  grouped  together  iaio  a  sm^  group  under 
§3D1.2(c).'. 

Reason  for  AmeadaKnt:  This  aBKodatent  addresses  a 
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cooccrn  that  the  guidelines  may  result  in  lower  sentences  in 
certain  multiple  robbery  cases  than  umler  pre-guidelinc 
practice,  and  that  variations  in  plea  bargaining  practices  in 
dtfTerent  U.S.  Attorney's  offices  with  respect  to  dismissing 
or  not  pursuing  provable  counu  of  bank  robbery  may  result 
in  unwarranted  disparity.  This  may  occur  when  the 
prosecutor  accepts  a  plea  to  only  one  count  of  robbery 
where  the  defendant  in  fact  has  committed  several 
robberies,  because  the  additional  robberies  would  not  be 
taken  into  account  in  the  determination  of  the  guideline 
range. 

In  pre-guidelincs  practice,  the  court  was  not  constrained  in 
considering  such  circumstances  (within  the  maximum 
sentence  authorized  by  statute  for  the  count  or  counts  of 
which  the  defendant  was  convicted).  Where  additional 
robberies  were  found  to  have  been  committed  by  the 
defendant,  the  Parole  Commission  guidelines  expressly 
considered  such  conduct.   Because  such  cases  arc  serious 
and  not  infrequent,  the  proposed  amendment  would 
expressly  provide  for  the  inclusion  of  such  conduct  in  the 
guidelines.  As  with  pre-guideline  practice,  the  sentence 
imposed  under  each  option  could  not  exceed  the  maxxmum 
authorized  by  statute  for  the  count  or  counts  of  which  the 
defendant  was  actually  convicted. 

The  Commission's  study  on  bank  robtiery  is  available  for 
inspection  at  the  Commission's  offices. 


S2B3J.  Extortioa  by  Force  or  Threat  of  Injury  or  Serious 
Danuige 

8(A).   Proposed  Amendment;   Section  2B3.2(b)  is 
amended  in  aibsectioo  (b)(1)  by  deleting  "$2,500'  and 
inserting  in  lieu  thereof  '^10,000',  and  by  deleting 
•52Bll(b)(2)'''and  inserting  in  lieu  thereof '5233. 1(b)(6)'. 

Section  2B3.2(b)  is  amended  by  renumbering  subdivisions 
(2),  (3).  and  (4)  as  (3).  (4),  and  (5)  respectively,  and  by 
inserting  the  following  additional  subdivision  as  subdivision 
(2): 

■(2)(A)  If  the  offense  "mvolvcd  an  express  or  implied 
threat  of  death,  bodily  injury  or  kidnapping, 
increase  by  2  levels;  or 

(B)      If  the  offense  involved  an  express  or  implied 
threat  of  death  or  serious  bodily  injury  to 
numerous  victims  (e.g.,  a  threat  to  derail  a 
passenger  train,  or  to  poison  consumer  products), 
increase  by  4  levels  [but  if  the  resulting  offense 
level  is  less  than  24,  mcrease  to  level  24].'. 

Reason  for  Amendment:  This  amendment  mcreases  the 
offense  level  for  extortion  involving  a  threat  of  bodily  injury 
to  be  comparable  to  the  offense  level  for  robbery.   It  also 
provides  an  additional  enhancement  if  the  offense  involves 
a  threat  of  death  or  serious  l>odily  injury  to  numerous 


persons. 

(B).   Proposed  Amendment:  Section  2B32(b)(3) 
(formerly  (b)(2))  is  amended  by  inserting  '(i)"  immediately 
after  '(A)',  by  deleting  '(B)'  and  '(C)'  and  inserting  in  lieu 
thereof  "(ii)'  and  '(iii)'  respectively,  by  deleting  the  period 
at  the  end  and  inserting  in  lieu  thereof  *;  or",  and  by 
inserting  the  following  additional  paragraph: 

'(B)     If  the  offense  involved  preparation  to  carry  out  a 

threat  of  death,  serious  bodily  injury,  or  kidnapping; 
or  if  the  participant(s)  demonstrated  the  ability  to 
carry  out  such  threat;  or  the  offense  involved 
product  tampering  or  attempted  product  tampering, 
increase  by  (3]-(51  levels.'. 

The  Commentary  to  52B3.2  captioned  'Application  Notes" 
IS  amended  by  inserting  the  following  additional  note: 

"6.  In  certain  cases,  an  extortionate  demand  may  be 
accompanied  by  conduct  that  does  not  qualify  as  a 
display  of  a  dangerous  weapon  under 
§2B3.2<b)(3)(A)(iii)  but  is  nonetheless  similar  in 
seriousness,  demonstrating  the  defendant's  preparation 
or  ability  to  carry  out  the  threatened  harm  (e.g.,  an 
extortionate  demand  containing  a  threat  to  tamper  with 
a  consumer  product  accompanied  by  a  workable  plan 
showing  how  the  product's  tamper-resistant  seals  could 
be  defeated,  or  a  threat  to  kidnap  a  person 
accompanied  by  information  showing  study  of  that 
person's  daily  routine).  Subsection  (b)(3)(B)  addresses 
such  cases.'. 

Reason  for  Amendment:   This  amendment  provides  an 
enhancement  where  the  offense  involves  preparation  to 
carry  out  a  threat  of  death,  serious  Ixxiily  injury  or 
kidnapping;  where  the  participants  demonstrate  an  ability 
to  carry  out  such  threat;  or  where  the  offense  involved 
product  tampering  or  attempted  product  tampering. 
Comment  is  sought  as  to  the  appropriate  level  of 
enhancement  in  such  cases. 

(C).  Proposed  Amendment;  Section  2B3.2(b)  is 
amended  by  inserting  the  following  additional  subdivisions; 

*(6)      If  the  offense  was  part  of  a  pattern  of  conduct 
mvolving    [organized  crime][organized  criminal 
activity],  increase  by  [21[41  levels. 

(7)  If  the  offense  was  part  of  a  larger  pattern  of 
extortion  over  time  or  extended  to  more  victims  than 
taken  into  account  in  the  count(s)  of  conviction, 
increase  by  [21[41  levels. 

(8)  If  the  offense  was  to  the  family  of  the  victim  and 
such  threat  lasted  for  a  period  of  time,  increase  by  2 
levels.'. 

Reason  for  Amendment:  This  amendment  adds  additional 
specific  offense  characteristics  to  enhance  the  penalty  for 
particular  aggravating  factors.  The  Commission  seeks 
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comment  as  to  the  approfriateacss  of  addiag  one  or 
of  these  specific  offense  characteristics. 


Illuslr«lloa  i>rfi2B3^  as  — lairH  ky 
proposed  ameadaeaU  8<A),  (B),  aad  (Q: 

§283.2.     Extortion  by  Force  or  Threat  of  Injury  or  Serious 
Damage 

(a)  Base  Offcase  Levd;    18 

(b)  Specific  Offense  Characteristics 

( 1 )       If  the  greater  of  the  aaiouat  obtained  or  dcaaadcd 
exceeded  JLSQQ  SJa009.  increase  by  the 
correspoadieg  auaibcr  of  levels  from  the  table  ia 
^2B2A(b)(2)  S2B3.1(bU6L 

(2)lA)       If  the  offense  involved  an  express  or  implied  threat 
ofdtMk,  botUty  tHjUfy  or  kidnappia^  iacreate  by  2 
levels;  or 
(B)  If  the  offense  involved  an  express  or  implied  threat  of 
death  or  serious  bodily  injury  to  numerous  victims 
(e.g^  a  threat  to  deraii  a  passenger  tnaia,  or  to  poisom 
consumer  producu),  increase  by  4  kveis  fbut  if  the 
resulting  offense  le\el  is  less  tham  24,  increase  to  ievel 
24}. 

(2J)     Wit)  If  a  fffcvm  was  discharged,  increase  by  5 
levels;  (BVu)  if  a  dangerous  weapoa  (iochiding  a 
firearm)  was  otherwise  used,  increase  by  4  leveb; 
(Qfiii)  if  a  daagcrous  weapoa  (iadudiag  a  firearm) 
was  brandisbed,  displayed,  or  possessed,  increase  by 
3  levels,-  or 

{B)If  the  offense  involved  preparation  lo  carry  ottl  « 
threat  of  death,  serious  bodily  injury,  or  kidnapping;  or 
if  the  participanl(s)  de/r,jnstraied  the  ability  to  carry 
out  such  ihraO;  or  the  offense  iaynlvei  pmdud 
tampering  or  aUemptcd  produa  tatt^eriHg,  increase  by 
13J-15]  levels. 

OO     If  ai'y  victim  sustained  bodily  injury,  increase  the 
offense  level  according  lo  the  scrioasocss  of  the 
injury: 

Degree  of  Bodily  Injury  locrcsfic  in  Level 

(A)  Bodily  Injury  add  2 

(B)  Serious  Bodily  Injury  add  4 

(C)  Permanent  or  Life-Threalcniqg    add  6 
Bodily  Injury 

(D)  If  the  degree  of  i^ury  is  bctwcea  that  specified 
in  subdivisions  (A)  aad  (B),  add  3  levels;  or 

(E)  If  the  degree  of  iniary  is  between  that  specified 
in  subdi.isions  (B)  and  (C),  add  3  levels. 

Provided,  however,  that  the  cumuiativt  ac^ustneois  from 

(2)f  Jj  and  (21(4)  shall  not  exceed  9  levels. 

(45)     (A)  If  any  person  was  abducted  to  facilitale 

commission  of  the  oSense  br  to  fadiitate  escape, 
increase  by  4  levels;  or  (B)  if  any  person  was 
physically  restrained  to  facilitate  comaissioa  of  the 
offense  or  to  facilitate  escape,  iacrease  by  2  levds. 

(6)      If  the  offense  was  part  of  a  pattern  of  conduct 
involving  [organized  crime) (organized  criminal 


actiwilyl  inaeaae  by  P}{4J  leveis. 
(7)      If  Ike  offeme  was  pan  ef  n  iai^  pattern  of  extoroon 

over  time  «r  laiatded  M  moK  vktma  than  taken  into 

account  m  *<  commis)  of  conviction,  mcrease  by 

[2]  14 J  levels. 
(8)     If  the  offense  was  to  the  family  of  the  vKUm  and  such 

threat  lasted  for  a  period  of  time,  increase  by  2  levels. 


Commentary 


Application  Notes: 


d   In  certain  cases,  an  cSortiormte  demand  may  be 
accompanied  by  conduct  that  does  not  qualify  as  a 
display  of  a  dangemta  weapon  xmder 
§2B3.2(b^3UA}{iH)  but  k  nonetheless  stmiiar  in 
seriousness,  demonstrattrtg  the  defendant's  preparation  or 
ability  to  carry  out  the  threatened  harm  (e.g.,  an 
extortionate  demand  comainirtg  a  threat  to  tamper  with  a 
consumer  product  accompamed  by  a  workable  plan 
showing  how  the  product's  tamper-resistani  seals  couid  bt' 
defeated,  or  a  threat  to  kidnap  a  person  accompamed  by 
information  showing  study  of  thai  person's  daily  routine). 
Subsection  (b)f3)(B}  addresses  such  cases. 


(D).   Comment  is  also  sought  as  to  whether  spccifx 
oCcnse  characicriak  (b)(1)  dealing  with  the  amount 
demanded  or  obtained  should  be  amended  to  take  into 
account  other  losses  to  the  victim  (e.g.,  the  cost  of 
defensive  measarcs). 


§2C1.1.     OWcriog,  Giving,  SoHciting,  or  Receiving  a  Bribe 
ExtertioD  Uader  Co*or  oT  OTRcial  Right 

§2C1.2.     CMTerteg,  Ghing,  SolicHing,  or  Recri^lng  a 
Gratuity 

9(A).    Proposed  Ameadmcnt:    Searon  2Cl.Uc)(l)  i<i 
amended  by  deleting  "or  facJhiating  anoihci  cnmin.il 
offense,  or  for  obstruaing  justice  in  respect  to'  and 
iascrting  in  lieu  thereof  ',  or  obstruaing  justice  in  respect 
to,';  and  by  iBscrti«g  "or  ■§2J1.2  (Obslrocnon  of  hrsncc),  as 
appropriate,'  immecbatcJy  after  "(Accessory  After  the 
Fact)'. 

Section  2Cl.l(c)  is  amended  by  rctmrnbering  snbdivisions 
(1)  and  (2)  as  (2)  and  (3)  respectively,  and  by  inserting  the 
foOowing  as  siAx&*ision  {If. 

"(1)      If  the  bribe  was  for  the  pnrpose  of  aiding  or  abetting 
the  commission  of  another  aiininal  offense,  appty 
§2X2.1  (Aidine  and  Abetting)  in  respect  to  the 
offense  aided  or  abetted  9  the  resnhmg  offense  levd 
is  greater  than  that  determined  above ' 
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The  Commcn(ary  to  J2C1.1,  captioned  "Application  Notes", 
is  amended  in  Note  3  by  deleting  ■§2Cl.l(c)(l)  or  (2)"  and 
inserting  in  lieu  thereof  •J2Cl.l(c)(l),  (2),  or  (3)";  and  by 
inserting  at  the  end:   "In  such  cases,  §3B13  (Abuse  of 
Position  of  Trust  or  Use  of  SpcciaJ  Skill)  may  apply.*. 

The  Commentary  to  52C1.1  captioned  "Application  Notes" 
is  amended  in  Note  4  by  deleting  'and  (2)'  and  inserting  in 
lieu  thereof  ",(2).  and  (3)". 

The  Commentary  to  §2C1.1  captioned  "Background"  is 
amended  in  the  fifth  paragraph  by  deleting  "(c)(1)"  and 
inserting  in  lieu  thereof  "(c)(2)";  by  deleting  "facilitation* 
and  inserting  in  lieu  thereof  "concealment";  and  by  deleting 
'fadlitating"  and  inserting  in  lieu  thereof  'concealing' 

The  Commentary  to  §2C1.1  captioned  "Background"  is 
amended  io  the  sixth  paragraph  by  deleting  "§2C1. 1(c)(2)* 
and  inserting  in  lieu  thereof  "§2C1. 1(c)(3)". 

The  Commentary  to  §2C1.1  captioned  "Background"  is 
amended  by  deleting  the  seventh  paragraph  and  inserting  in 
lieu  thereof: 

'     When  (he  offense  level  is  determined  under 
.2Cl.l(c)(l),  (2).  or  (3).  an  adjustment  from  §3Bl.J 
(Abuse  of  Position  of  Trust  or  Use  of  a  Special  Skill)  may 
apply*. 

The  Commentary  to  §2C1.1  captioned  "Background"  is 
amended  by  inserting  the  following  additional  paragraph 
immediately  after  the  third  paragraph. 

*     Under  S2C1. 1(c)(1),  if  the  bribe  was  for  the  purpose  of 
aiding  or  abetting  the  commission  of  another  criminal 
offense,  the  guideline  from  §2X2.1  (Aiding  and  Abetting) 
would  be  applied  in  respect  to  the  criminal  offense  aided  or 
abetted,  if  the  result  is  greater  than  that  determined  under 
the  preceding  subsections.   For  example,  if  a  bribe  was 
given  to  a  law  enforcement  officer  to  allow  the  smuggling 
of  a  quantity  of  cocaine,  the  guideline  for  aiding  or  abetting 
the  importation  of  that  cocaine  would  be  applied  if  ihc 
result  was  greater  than  that  determined  under  the 
preceding  subsections,'. 

Reason  for  Amendment:   As  currently  written,  subsection 
(c)(1)  applies  the  accessory  after  the  fact  guideline 
(§2X3.1)  when  the  bribe  was  for  the  purpose  of  "ctmcealing 
or  facilitating  another  criminal  offense,  or  for  obstructing 
justice  in  respect  to  another  criminal  offense."   However, 
facilitating  (aiding  or  abetting)  the  commission  of  another 
criminal  offense  is  different  from  concealing  or  covering  up 
that  offense.   Section  2X2.1,  (Aiding  and  Abetting)  has  the 
same  offense  level  as  the  underlying  offense;  §2X3.1 
(Accessory  After  the  Fact)  is  rated  as  6  levels  less  than  the 
underlying  offense.  This  amendment  creates  a  separate 
cross-reference  for  aiding  or  abetting  another  offense  that 
increases  the  offense  level  for  such  conduct  by  referring  to 
§2X2.1  (Aiding  and  Abetting).   In  addition,  subsection 


(c)(2)  is  amended  to  expressly  refer  to  §2J1.2  (Obstruction 
of  Justice) 

(B)    Proposed  Amendment:   Section  2C1. 1(b)(2)  is 
amended  by  deleting  '(If  more  than  one  applies,  use  the 
greater):*;  by  deleting  "(A)";  and  by  redesignating  "(B)"  as 
■(3)*. 

The  Commentary  to  §2C1.1  captioned  "Background"  is 
amended  by  deleting  the  fourth  paragraph  as  follows: 

"Under  §2C1. 1(b)(2)(B),  if  the  bribe  is  for  the  purpose  of 
influencing  an  official  act  by  certain  officials,  the  offense 
level  is  increa.sed  by  8  levels  if  this  increase  is  greater  than 
that  provided  under  §2C1. 1(b)(2)(A).". 

Section  2C1.2(b)(2)  is  amended  by  deleting  "(If  more  than 
one  applies,  use  the  greater):";  by  deleting  "(A)';  and  by 
redesignating  "(B)"  as  "(3)". 

The  Commentary  to  §2C12  captioned  'Background"  is 
amended  in  the  fourth  sentence  by  deleting  'or  where'  and 
inserting  in  lieu  thereof  'and  where". 

Reason  for  Amendment:   The  purpose  of  this  amendment 
is  to  make  the  current  specific  offense  characteristics 
regarding  value  of  the  bribe  and  involving  high  level 
decision- making  or  sensitive  positions  apply  cumulatively, 
rather  than  using  the  greater  of  the  two.   This  will  provide 
a  more  appropriate  sanction  in  a  case  in  which  both 
characteristics  arc  present. 


Illustration  of  §§2C1.1  and  2C12  as  amended  by 
proposed  amendments  9(.\)  and  (B): 

§2CL1.     Offering.  Giving,  Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right 

(a)  Base  Offense  Level:    10 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  more  than  one  brit)e,  increase 
by  2  levels. 

(2)  (If  more  than  one  applies,  use  the  greater): 

(A)      If  the  value  of  the  bribe  or  the  benefit  received,  or 
to  be  received,  in  return  for  the  bribe  exceeded 
$2,000,  increase  by  the  corresponding  number  of 
levels  from  the  table  in  §2F1.1  (Fraud  and  Deceit). 
£B)(J)  If  the  offense  involved  a  bribe  for  the  purpose  of 
infiucncing  an  elected  official  or  any  official  holding  a  high 
level  decision-making  or  sensitive  position,  increase  by  8 
levels. 

(c)  Cross  References 

(I)       If  the  bribe  was  for  the  purpose  of  aiding  or  abetting 
the  commission  of  another  criminal  offense,  apply 
§2X2. 1  (Aiding  and  Abetting)  in  respect  to  the  offense 
aided  or  abetted  if  the  resulting  offense  level  is  greater 
than  that  determined  above. 


(12)      If  the  bribe  was  for  the  purpose  of  concealing  qc 
fariliiaiing  another  criminal  offense,  or  for 
nhstructiny  iu-stice  in  respect  ta  or  obstructing  justice 
in  respect  to,  another  criminal  offense,  apply  §2X3.1 
(Accessory  After  the  Fact)  or  §211.2  {Obstruction  of 
Justice),  as  appropriate,  in  respect  to  such  other 
criminal  offense  if  the  resulting  offense  level  is 
greater  than  that  determined  above. 

(2J)     If  the  offense  involved  a  threat  of  physical  injury  or 
property  destruction,  apply  §2B32  (Extortion  by 
Force  or  Threat  of  Injury  or  Serious  Damage)  if  the 
resulting  offense  level  is  greater  than  that 
determined  above. 


Commentary 

•        •        • 


Application  Notes: 


3.  Do  not  apply  §3B1  J  (Abuse  of  Position  of  Trust  or  Use 
of  Special  Skill)  except  where  the  offense  level  is 
determined  under  S2ri.UcUn  or  (2)  §2CI. 1(c)(1),  (2), 
or  (3)  .  In  such  cases,  §3B1.3  (Abuse  of  Position  of 
Trust  or  Use  of  Special  Skill)  may  apply. 

4.  In  some  cases  the  monetary  value  of  the  bribe  may  not 
be  known  or  may  not  adequately  reflect  the  seriousness 
of  the  offense.   For  example,  a  small  payment  may  be 
made  in  cxchaiigc  for  the  falsification  of  inspection 
records  for  a  shipment  of  defective  parachutes  or  the 
destruction  of  evidence  in  a  major  narcotics  case.   In 
part,  this  issue  is  addressed  by  the  adjustments  in 
§2Cl.l(b)(2),  and  §2Cl.l(c)(l)  anilZi  (2).  and  (3)  . 
However,  in  cases  in  which  the  seriousness  of  the 
offense  is  still  not  adequately  reflected,  an  upward 
departure  is  warranted.  See  Chapter  Five,  Part  K 
(Departures). 


Background:   This  section  applies  to  a  person  who  offers  or 
gives  a  bribe  for  a  corrupt  purpose,  such  as  inducing  a 
public  official  to  participate  in  a  fraud  or  to  influence  his 
official  actions,  or  to  a  public  official  who  solicits  or  accepts 
such  a  bribe.  The  maximum  term  of  imprisonment 
authorized  by  statute  for  these  offenses  is  fifteen  years 
under  18  U.S.C.  §  201(b)  and  (c),  twenty  years  under 
18  U.S.C.  §  1951,  and  three  years  under  18  U.S.C.  §  872. 

The  object  and  nature  of  a  bribe  may  vary  widely  from 
case  to  case.   In  some  cases,  the  object  may  be  commercial 
advantage  (e.g.,  preferential  treatment  in  the  award  of  a 
government  contract).  In  others,  the  object  may  be 
issuance  of  a  license  to  which  the  recipient  is  not  entitled. 
In  still  others,  the  object  may  be  the  obstruction  of  justice. 
Consequently,  a  guideline  for  the  offense  must  be  designed 
to  cover  diverse  situations. 

The  amount  of  the  bribe  is  used  as  a  factor  in  the 


guideline  not  because  it  directly  measures  harm  to  soaety, 
but  because  it  is  improbable  that  a  large  bribe  would  be 
given  for  a  favor  (rf  little  consequence.  Moreover,  for 
deterrence  purposes,  the  punishment  should  be 
commensurate  with  the  gain. 

Under  §2C1. 1(c)(1),  if  the  bribe  was  for  the  purpose  of 
aiding  or  abetting  the  commission  of  another  avrunal 
offense,  the  guideline  from  §2X2. 1  (Aiding  and  Abettmg) 
would  be  applied  in  respea  to  the  criminal  offense  aided  or 
abetted,  if  the  result  is  fftaier  than  that  determined  under  ttie 
preceding  subsections.   For  example,  a  bribe  was  given  to  a 
law  enforcement  officer  to  allow  the  smuggling  of  a  quantity 
of  cocaine,  the  fftideliru  for  aiding  or  abetting  the 
importation  of  that  cocaine  would  be  applied  if  the  result  was 
ffrater  than  that  determined  under  the  preceding  subsections. 

\TniJgr  i2C.\.\(hM2VB).  if  the  bribe  is  for  the  purpose 
of  influencing  an  official  act  bv  certain  offiaals.  the  offense 
level  is  increa-sed  bv  8  levels  if  this  inqeas^  is  greater  than 
thai  provided  under  g2Cl.lfbK2VA^. 

Under  §2C1.1  (c)(n  (c)(2),  if  the  purpose  of  the  bribe 
involved  the  facilitation  concealment  of  another  criminal 
offense  or  the  obstruaion  of  justice  in  respect  to  another 
criminal  offense,  the  guideline  for  §2X3.1  (Accessory  After 
the  Fact)  in  respect  to  that  criminal  offense  will  be  applied, 
if  the  result  is  greater  than  that  determined  above.   For 
example,  if  a  bribe  was  given  for  the  purpose  of  facilitating 
concealing  or  covering  up  the  offense  of  espionage,  the 
guideline  for  accessory  after  the  fact  to  espionage  would  be 
applied. 

Under  S2Cl.l(c'l(2)  §2Cl.l(c)(3),  if  the  offense  involved 
forcible  extortion,  the  guideline  from  §2B32  (Extortion  by 
Force  or  Threat  of  Injury  or  Serious  Damage)  will  apply  if 
the  result  is  greater  than  that  determined  above. 

tsinie  that,  when  applviny  2Cl.l(cHn  or  (2).  an 
adjustment  from  Chanter  Three.  Part  B  (Role  in  (he 
Offense)  will  also  apply.   This  normally  will  result  in  an 
increase  of  at  least  2  levels. 

When  the  offense  level  is  determined  under  §2C  1.1  (c)(1), 
(2),  or  (3),  an  adjustment  from  §3B1.3  (Abuse  of  Position  of 
Trust  or  Use  of  a  Special  Skill)  may  apply. 


§2C1.1     Offering,  Giving.  Solidimg.  or  Receiving  a 
Gratuity 

(a)  Base  Offense  Level  7 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  more  than  one  gratuity, 
increase  by  2  levels. 

(2)  (If  more  than  one  applies  "^  'he  gr-eater): 

(A)      If  the  value  of  the  gratuity  exceeded  S2,000,  inaeasc 
by  the  corresponding  number  of  levels  from  the 
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table  in  §2F1.1  (Fraud  and  Dcccil). 
(B)i3)  If  the  gratuity  was  given,  or  to  be  given,  to  an 
elected  ofTicial  or  a«y  ofliciaJ  holding  a  high  level  dcasioa- 
making  or  sensitive  position,  increase  by  8  levels. 

Commentary 


Bjckground.   This  section  applies  to  the  offering,  giving, 
soliating,  or  receiving  of  a  gratuity  to  a  public  offiaal  in 
respect  to  an  ofncial  act.   A  corrupt  purpose  is  not  an 
clement  of  this  ofTensc.  The  maximum  term  of 
imprisonment  authorized  by  statute  for  these  offenses  is 
tvko  years.   An  adjustment  i&  provided  where  the  value  of 
the  gratuity  exceeded  52,000,  or  where  und  ».here  ihc  public 
ofHcial  was  an  elected  ofTicial  or  held  a  high  level  decision- 
making or  sensitive  position. 


Chapter  Two,  Part  C  -  Offenses  Involving  Put>Jic  Onkials 

10.    Proposed  Amendment:    Chapter  Two.  Part  C,  is 
amended  by  inserting  the  following  additional  guideline: 

"§2C1  7.    Fraud  Involving  Deprivation  of  the  Intangible 
Right  to  the  Honest  Services  of  Public  Officials;  Conspiracy 
to  Defraud  by  Interference  with  Governmental  Functions 

(a)  Base  Offense  Level:    10 

(b)  Specific  Offense  Characteristics; 

(1)       (If  more  than  one  applies,  use  the  greater): 

(A)  If  the  loss  to  the  government  or  the  value  of 
anything  obtained,  or  to  be  obtained,  by  a  public 
official  or  others  acting  with  a  public  official, 
whichever  is  greater,  exceeded  $2,000,  increase  by 
the  corresponding  number  of  levels  from  the 
table  in  §2F1.1  (Fraud  and  Deceit). 

(B)  If  the  offense  involved  an  elected  official  or  any 
official  holding  a  high  level  decision-making  or 
sensitive  position,  increase  by  8  levels. 

(c)  Cross  References 

(1)  If  the  bribe  was  for  the  purpose  of  aiding  or  abetting 
the  commission  of  another  criminal  offense,  apply 
§1X2.1  (Aiding  and  Abetting)  in  respect  to  the 
offense  aided  or  abetted  if  the  resulting  offense  level 
is  greater  than  that  determined  above. 

(2)  If  the  bribe  was  for  the  purpose  of  concealing,  or 
obstructing  justice  in  respect  to,  another  criminal 
offense,  apply  J2X3.1  (Accessory  After  the  Fact)  or 
§2J1.2  (Obstruction  of  Justice),  as  appropriate,  in 
respect  to  such  other  criminal  offense  if  the  resulting 
offense  level  is  greater  than  that  determined  above. 

(3)  If  the  offense  involved  a  threat  of  physical  injury  or 
property  dcstruaion,  apply  §2B3.2  (Extortion  by 
Force  or  Threat  of  Injury  or  Serious  Damage)  if  the 
resulting  offense  leveJ  is  greater  than  that 
determined  above 


(d)       Special  Instruction 

(1)       If  the  offense  is  addressed  more  specifically  under 
§2C1.1  (Offering,  Giving,  Soliciting,  or  Receiving  a 
Bribe;  Extortion  Under  Color  of  Official  Right), 
§2C1.2  (Offering,  Giving,  Soliciting,  or  Receiving  a 
Gratuity),  or  §2C13  (Conflict  of  Interest),  apply  the 
offense  guideline  seciioo  that  no&t  specifically 
addresses  the  offense. 

Commeotary 

Statutory  Provision:    18  U.S.C.  §§  371,  1341-1343,  1346. 

Application  Notes: 

1.  This  section  applies  only  to  offenses  committed  by 
public  officials  or  others  acting  with  them  that  involve 
(A)  depriving  others  of  the  intangible  right  of  honest 
services  (such  offenses  may  be  prosecuted  under  18 
use.  §§  1341-1343.  1346);  or  (B)  conspiracy  to 
defraud  the  United  States  by  interfering  with 
governmental  functions  (such  offenses  may  be 
prosecuted  under  18  U.S.C.  §  371). 

2.  'Official  holding  a  high  level  decision-making  or 
sensitive  position'  includes,  for  example,  prosecuting 
attorneys,  judges,  agency  administrators,  supervisory  law 
enforcement  officers,  and  other  governmental  officials 
with  similar  levels  of  responsibility.  'Loss'  is  discussed 
in  the  Commentary  to  §2B1.1  (Larceny,  Embezzlement, 
and  Other  Forms  of  Theft). 

3.  Do  not  apply  53B1.3  (Abuse  of  Position  of  Trust  or  Use 
of  Special  Skill)  except  where  the  offense  level  is 
determined  under  §2C1. 1(c)(1),  (2),  or  (3).  In  such 
cases,  §3B1.3  (Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill)  may  apply. 

4.  Where  the  court  finds  that  the  defendant's  conduct  was 
part  of  a  systematic  or  pervasive  corruption  of  a 
governmental  function,  process,  or  office  that  may  cause 
loss  of  public  confidence  in  government,  an  upward 
departure  may  be  warranted.  See  Chapter  Five,  Part  K 
(Departures). 

Background:    The  maximum  terra  of  imprisonment 
authorized  by  statute  for  these  offenses  is  five  years.'. 

Reason  for  Amendment:  This  amendment  provides  an 
additional  guideline  to  cover  certain  fraud  offenses  that 
mvulve  public  corruption  but  do  not  fall  within  the 
guidelines  of  Chapter  Two,  Part  C  (Official  Corruption)  as 
currently  written.  This  amendment  would  create  a  new 
guideline  based  on  §2C1.1  (Bribery)  to  address  such  cases. 
According  to  Justice  Department  staff,  in  some  cases  these 
statutes  can  be  used  to  prosecute  offenses  more 
appropriately  covered  under  §2C1.1  (Bribery),  §2C1.2 
(Gratuities),  or  §2C1.3  (Conflict  of  Interest).   A  special 
instruction  is  provided  to  address  such  cases.  The 
defuuiion  of  "loss"  or  "Value"  in  subsection  (b)(lXA)  is 
worded  differently  than  the  comparable   characteristic  in 
§2C1. 1(b)(2)(A)  ("bribe  or  demand").   Because  both 
address  the  same  underlying  concept,  comment  is  sought  as 
to  whetiier  these  characteristics  should  use  similar  or 
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identical  phraseology,  and,  if  so,  suggested  language  to 
accomplish  this  goal.  Comment  is  also  sought  as  to 
whether  a  2-level  enhancement,  parallel  to  the 
enhancement  in  §2C1. 1(b)(1),  should  be  added  to  address 
offenses  that  involve  a  pattern  of  corrupt  conduct. 


§2D1.1.  Unlawful  MaDufacturing,  Importing,  Exporting, 
or  TrafTicking  (Including  Possession  with  Intent 
to  Commit  These  Offenses) 

§381.2.     Mitigating  Role 

11.  Proposed  Amendment:   Comment  is  requested  as 
to  whether  the  guidelines  place  too  great  a  reliance  on  drug 
quantity  in  punishing  drug  offenders,  particularly  for  less 
culpable  aiders  and  abettors.  Comments  should  be 
addressed  as  to  whether  any  over-punishment  is  due  to  an 
over-reliance  on  quantity  of  drugs  in  determining  the 
applicable  offense  level  or  insufficient  reductions  in  §3B1.2 
(Mitigating  Role).  i 


§2D1.1.  Unlawful  Manufacturing,  Importing,  Exporting, 
or  Trafficking  (Including  Possession  with  Intent 
to  Commit  These  Offenses) 

§2N2.1.     Violations  of  Statutes  and  Regulations  Dealing 
With  Any  Food,  Drug,  Biological  Product, 
Device,  Cosmetic,  or  Agricultural  Product 

12.   Proposed  Amendment:   Section  2Dl.l(c)(12)  is 
amended  by  deleting  the  period  immediately  after 
"Schedule  III  substances"  and  inserting  in  lieu  thereof 
"(except  anabolic  steroids);",  and  by  inserting  the  following 
additional  subdivision  at  the  end: 

■•  40,000  or  more  units  of  anabolic  steroids.". 

Section  2Dl.l(c)(13)  is  amended  by  deleting  the  period 
immediately  after  "Schedule  III  substances"  and  inserting  in 
lieu  thereof  "(except  anabolic  steroids);"  and  by  inserting 
the  following  additional  subdivision  at  the  end: 

"•  At  least  20,000  but  less  than  40,000  units  of  anabolic 
steroids.". 

Section  2Dl.l(c)(14)  is  amended  by  deleting  the  period 
immediately  after  "Schedule  III  substances"  and  inserting 
"(except  anabolic  steroids);"  immediately  after  "Schedule  III 
substances",  and  by  inserting  the  following  additional 
subdivision  at  the  end: 

"•  At  least  10,000  but  less  than  20,000  units  of  anabolic 
steroids.". 

Section  2Dl.l(c)(15)  is  amended  by  deleting  the  period 
immediately  after  "Schedule  III  substances"  and  inserting 
"(except  anabolic  steroids);'  immediately  after  "Schedule  111 
substances",  and  by  inserting  the  following  additional 
subdivision  after  the  next  to  last  subdivision; 


"•  At  least  5,000  but  less  than  10,000  units  of  anabolic 
steroids.'. 

Section  2Dl.l(c)(16)  is  amended  by  inserimg  "(except 
anabolic  steroids)"  immediately  after  "Schedule  III 
substances',  and  by  inserting  the  following  additional 
subdivision  after  the  next  to  last  subdivision: 

'•  At  least  2,500  but  less  than  5,000  units  of  anabolic 
steroids.". 

Section  2Dl.l(c)(17)  is  amended  b>  mscrtmg  "(except 
anabolic  steroids)"  immediately  after  "Schedule  HI 
substances",  and  by  inserting  the  foUov^ing  additional 
subdivision  after  the  next  to  last  subdivision: 

"•  At  least  1,000  but  less  than  2400  umts  of  anabolic 
steroids.". 

Seaion  2Dl.l(c)(18)  is  amended  by  inserting  "(except 
anabolic  steroids)"  immediately  after  "Schedule  111 
substances",  and  by  inserting  the  following  additional 
subdivision  after  the  fourth  subdivision; 

"•  At  least  250  but  less  than  1,000  units  of  anabolic 
steroids.'. 

Section  2Dl.l(c)(19)  is  amended  by  inserting  "(except 
anabolic  steroids)"  immediately  after  "Schedule  111 
substances',  and  by  inserting  the  following  additional 
subdivision  after  the  fourth  subdivision: 

'•  Less  than  250  units  of  anabolic  steroids". 

Section  2Dl.l(c)  is  amended  in  the  note  follov^ing 
subdivision  (19)  by  inserting  the  following  additional 
paragraph  at  the  end: 

"In  the  case  of  anabolic  steroids,  one  'unit'  means  a  10  cc 
vial  or  fifty  tablets.  All  injectable  vials  are  to  be  converted 
on  the  basis  of  their  volume  to  the  equivalent  number  of  10 
cc  injeaable  vials  (c.g.,  one  50  cc  vial  is  to  be  counted  as 
five  10  cc  vials).". 

The  Commentary  to  §2N2.1  captioned  "Application  Notes' 
is  amended  in  note  4  by  deleting  "anabolic  steroids"  and 
inserting  in  lieu  thereof  'human  growth  hormones",  and  by 
inserting  at  the  end: 

"Offenses  involving  anabolic  steroids  are  covered  by 
Chapter  Two,  Part  D  (Offenses  Involving  Drugs).   In  the 
case  of  'counterfeit'  anabolic  steroids  not  containing  any 
active  ingredients,  apply  §2F1.1  (Fraud  and  Deceit);  'loss,' 
in  such  cases,  is  to  be  measured  by  the  amount  paid  by  ihc 
victim  for  the  counterfeit  substance.'. 

Reason  for  Amendment:   Title  XIX  of  the  Crime  Control 
Act  of  1990  adds  anabolic  steroids  as  Schedule  III 
controlled  substances  in  21  U.S.C.  §  812(c).  The  proposed 
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ameadmcDt  to  §2D1.1  treats  steroids  as  equivalent  in 
seriousness  to  other  Schedule  III  controlled  substances, 
mandating  offense  levels  ranging  from  6  to  20.   The 
Commission  has  determined,  however,  that  the  offense 
level  for  steroid-related  offeascs  should  be  based  on  a 
measure  of  quantity  unit,  rather  than  simply  by  weight 
Because  of  the  variety  of  substances  involved,  this  measure 
provides  a  better  proxy  for  the  scale  of  the  offense.    Under 
the  proposed  guidelkie,  the  quantity  of  steroids  would  be 
measured  in  units  equivalent  to  a  10  cc  vial.   Fifty  tablets 
are  deemed  equivalent  to  one  10  cc  vial.   The  followng 
table  indicates  the  proposed  offense  levels  and 
corresponding  number  of  units: 


Level 

Quantity  (in  Units) 

6 

<  250 

8 

250-  999 

10 

1,000-   2,499 

12 

2,500-    4,999 

14 

5,000-   9,999 

16 

10.000-  19,999 

18 

20,000-  39.999 

20 

40,000  *. 

13.   Proposed  Amendment;   Section  2D  1.1  is  amended 
to  provide  the  following  special  instruction: 

"(d)     Special  Instruction 

(1)       When  the  controlled  substances  is  d- 

methamphetamine,  increase  the  offense  determined 
under  the  Drug  Quantity  Table  by  2  levels.'. 

Reason  for  Amendment:   This  amendment  implements  the 
directive  from  Congress  in  section  2701  of  the  Crime 
Control  Act  of  1990  to  "amend  the  existing  guideluics  for 
offenses  involving  smokable  crystal  methamphelaminc...  so 
that  convictions  involving  smokable  crystal 
methamphetaminc  will  be  assigned  an  offense  level  under 
the  guidelines  which  is  two  levcb  above  that  which  would 
have  been  assigned  to  the  same  offense  involving  other 
forms  of  mcthamphetamine.'  The  major  problem  in 
implementing  this  directive  is  to  distinguish  between  forms 
of  methamphctamine  since  all  mcthamphetamine  salts  (the 
form  of  methamphctamine  generally  involved  in  trafTtcking) 
are  smokable  and  crystalline.   From  the  legislative  histor. 
it  IS  evident  that  the  Congressional  intent  was  to  target  a 
form  of  methamphctamine  marketed  on  the  streets  as  "ice  " 
Ice's  main  distinctions  are  its  high  purity  and  the  fact  thai 
its  crystals  are  larger  than  that  of  other  forms  of 
methamphetaminc  told  oo  the  street.   The  guidelines 
presently  take  purity  into  account  in  determining  the 
appropriate  offense  level.   Moreover,  it  is  not  practical  in 
distinguish  between  forms  of  meth^unphetamine  by  aystaJ 
size  and  'ice'  cannot  be  chemically  distinguished  from  other 
forms  of  crystal  smokable  methamphctamine.   Therefore, 
the  Commission  sought  other  dcfmilions.    Because  "ice- 
currently  prevalent  is  recrystallizcd  d-methamphetamine, 
and  this  isomer  is  more  potent  than  other  isomers,  the 


Commission  has  chosen  to  interpret  the  Congressional 
enhancement  to  apply  to  all  d-methampbctaminc. 


14        Proposed  Amendment:   Section  2D1.7  is 

amended  by  deleting  the  entire  guideline  and  accompanying 
commentary  and  inserting  in  lieu  thereof: 

"§2D1.7.    Unlawful  Sale  or  Transportation  of  Drug 

Paraphernalia 

(a)  Base  Offense  Level:    12 

(b)  Cros-s  reference 

If  the  offense  bvoived  a  controlled  substance,  apply 
§2D1  1  (Unlawful  Manufacturing,  Importing. 
Exportmg,  or  Trafficking  (Inchidiag  Possession  With 
Intent  to  Commit  These  Offenses))  or  §2D2.1 
(Unlawful  Possession),  as  applicable,  if  the  resulting 
offense  level  is  greater  than  that  determined  above. 


Statutory  Provisions: 


Commentary 
21  U.S.C.  §  857. 


Application  Note: 

1.    If  the  offense  was  limited  to  possession  or 

transportation  of  paraphernalia  solely  for  the  personal 
asc  of  the  defendant,  a  downward  departure  may  be 

warranted  ". 

Reason  for  Amendment:   This  amendment  reflects  the 
expanded  coverage  of  the  statute  to  which  this  guideline 
applies  (21  U.S  C.  §  857  was  amended  by  section  2401  of 
the  Crime  Ctmtrol  Act  of  1990).   Comment  is  also  solicited 
on  whether  a  more  fundamental  change  in  this  guideline  is 
warranted  to  reflect  the  differences  in  the  scale  of  offenses 
that  mav  be  prosecuted  under  this  statute.   This  might  be 
accomplished  by  substituting  a  graduated  scale  of  offense 
levels  according  to  the  retail  value  of  the  material  sold  in 
place  of  the  current  single  base  offense  level  of  12. 


§21)1.8.      Renting  or  Managing  a  Drug  Establishment 

15.  Proposed  Amendment: 

(Option  1 

Section  2D  1.8(a)  is  deleted  and  the  following  inserted  in 

lieu  thereof: 

"(a)      Base  Offense  Level 

(1)  The  offense  level  from  the  table  in  §2D1.1 
applicable  to  the  underlying  cootrolkd  substance 
offense,  except  as  provided  below,  or 

(2)  if  the  defendant  had  no  role  in  the  underlying 
controlled  substance  offense  other  than  renting  or 
allowing  use  of  a  premises,  the  offense  level  shall  be 
4  levels  less  than  the  offense  level  from  f2DLl 
applicable  to  the  onderiying  controlled  substance 
offense,  but  not  greater  than  level  16.'. 
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The  Commentary  to  S  2DI&  captioned  "Application  Notes" 
is  amended  by  deletk«  Note  1  and  intatiag  ia  lieu  thereof: 

"1.  Do  not  apply  an  adpKtncnt  from  I3B1.2  (Mkigatiag 
Role)  if  the  offense  Icvd  is  determined  under 
subsection  (a)C^.'.] 

[Option  2 

Section  2D1.8(a)  is  deleted  and  the  following  inserted  in 

lieu  thereof: 

"(a)     Base  Offense  Level  (Apply  the  greater); 

(1)  The  offense  level  from  the  table  in  I201.1 
applicable  to  the  OBderlyiag  controlled  sobstance 
offense;  or 

(2)  16.-.] 

Reason  for  Amenriift:  TW  current  guidebie  for  rencins 
or  managing  a  drug  establishment  (21  U.S.C  §  856) 
provides  a  base  offense  levd  of  16  without  regard  to  the 
quantity  of  drugs  mvolved  in  the  offense.  This  can  produce 
anomalous  results:  A  defendant  who  aUows  less  than  250 
grams  of  marifaoaoa  to  be  soU  from  fas  apartncK  is 
assigned  an  offense  oif  16  if  convicted  under  section  856  hot 
only  an  offense  level  of  6  if  convicted  of  actual  distribution, 
while  a  defendant  who  allows  300  Itilograms  of  herom  to  be 
sold  also  receives  an  offense  level  of  16  rMfaer  thaa  42. 
Under  option  one,  the  offease  levd  is  detenmned  iff  the 
offense  level  for  the  underlying  controBed  siA»tance 
offense.  The  result  would  be  simflar  to  the  result  produced 
by  the  Commission's  1989  amendment  to  $2DL6,  the 
'telephone  count'  guidehae.  M  the  sane  time  this 
guideline  would  contain  a  lower  akcraative  base  offense 
level,  capped  at  level  16  (the  offense  levd  of  the  cnrrent 
offei^sc  guideline)  for  the  peripherally  involved  defendant 

Under  option  2,  the  offense  levd  wodd  be  increased  if  the 
offense  level  for  the  underlying  distribution  was  greater 
than  offense  level  16,  bnl  a  minimnm  offense  lerd  of  16 
would  be  retained. 

Illustration  of  §2DL8  as  aneadcd  by 

proposed  amendment  15: 

§2D1.8.     Renting  or  Managing  a  Drug  Establishment 

(a)       Ra.:^  nffen.V!  Levet   16 

[Option  1 

(a)      Base  Offense  Levd 

(1)  The  offense  level  from  the  table  in  S2DU  applicable 
to  the  utukrfying  cootrolkd  substance  offense,  except 
as  provided  below;  or 

(2)  if  the  defendant  had  ito  rote  mthe  mderfying 
controlled  substance  offense  other  than  renting  or 
allowing  use  of  a  premises,  the  offense  level  shall  be  4 
levels  less  tbtm  Ae  offense  level  from  $2DJ.l 
applicable  to  the  yttderlj/iag  conao&ed  substance 
offense,  but  mot  ffttter  than  Irrel  16.] 


(Option  2 

(a)  Base  Offease  Levd  (Apply  the  fftaur): 

(1)  The  offense  levd  from  the  tabU  in  §2DL1  appkcabie 
to  the  underlying  controlled  substance  offense;  or 

(2)  16.1 

(b)  Specific  Offense  Characteristic 

(1)       U  a  fuearm  or  other  dangerous  weapon  was 

possessed  during  commission  of  the  offcny,  Dcreasc 
by  2  levels. 


Chapter  2,  Part  D,  Subpart  1  •  Unlawfnt  Manofacturtng, 
Importing,  Exporting,  Traflkking,  or  Possession; 
Continuing  Criminal  Enterprise 

16(A).  Proposed  Amendment:  Chapter  Two,  Part  D, 
Subpart  1  is  amended  by  inserting  the  following  additional 
guideline: 

(Option  1: 

'§2D1.11.   Unlavwftd  Distribatk»,  Import,  Expoit  or 

Possession  of  Listed  Chemicals 

(a)  Base  Offense  Level 

[Option  lA;   the  offense  levd  from  the  Chemical  Quantity 
TAle  set  forth  in  subsection  (d)  below.) 

lOplion  IB:  the  offense  levd  from  the  Chemical  Quantii) 
Table  set  forth  in  subsection  (d)  below  that  corresponds  to 
the  (1)  aggregate  qiuDtky  of  ail  hsled  precursor 
djemical(s)  invohed  in  the  ofieose;  or  (2)  aggregate 
quantity  of  the  sin^  listed  essential  chemical  invohrd  in 
the  offense  that  results  in  the  greatest  offense  level, 
whichever  is  greater.] 

(b)  Specific  Offense  Characteristics 

\{2)      U  a  dangerous  weapon  (indoding  a  frreann)  was 

possessed  during  commission  of  the  offense,  increase 
by  2  levels^ 

((3)      If  the  defendant  is  coavicied  of  violatiag  21  U.S.C 
§§  841(d)(2)  or  960(dK2).  decrease  by  (2}-{4)  levels.] 

(c)  Cross  Reference 

(1)      If  the  offense  conduct  for  which  the  defendant  is 
accountable  invoh«d  the  unlawful  manufacture  of  a 
controlled  substance,  or  an  aacmpt  or  conspiracy  to 
manufacture  a  cootroBed  siiximx  nnlawfoHy,  apply 
§2D1.1  (Udawfnl  Manufacturing.  Importing, 
Exporting,  Trafficking),  or  52DL4  (Attempts  and 
Conspiradcs),  as  applicable,  if  the  resulting  offense 
levd  is  greater  than  that  determined  above] 
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(d) 


Gicmical  Quantity  Tabic* 


(I) 


20  KG  or  more  at  Benzyl  Cyuide; 

20  KG  or  more  a(  Ephednoe; 

200  G  or  more  of  ErtoiKwuie; 

400  G  or  more  of  Ergoumine; 

200  KG  or  more  of  NorpKiKtoephediiae; 

20  KG  or  more  of  PbenytacetK  And; 

200  KG  or  more  of  PhenytpropuioUinine: 

10  KG  or  more  of  Pipenduie; 

20  KG  or  more  of  Pseudoephcdehne; 

400  KG  or  more  of  3,  4-methy^eB«<lioKypheny^-^p^op•none 

22  KG  or  more  of  AcetK  Aahydnde; 

UTS  KG  or  more  of  Afctooe; 

20  KG  or  more  of  Benzyl  Chloride; 

lOTS  KG  or  more  of  Ethyl  Ether 

44  KG  or  more  of  Hydnodic  Acid; 

10  KG  or  more  of  Poutnum  Perminganaie; 

1200  KG  or  more  of  Methyl  Ethyl  Ketone; 

1300  KG  or  more  of  Toluene. 


Ur«l2S 


(2) 


Ai  katt 
Al  leau 
At  katt 
At  kMt 
At  leaa 
Atkw 
At  lead 
At  kait 
At  kMt 
Al  leaK 
2-f>ropai 
At  katt 
Atkast 
At  kan 
At  kaai 
At  kafl 
At  katt 
AlkaH 
AlkaM 


6  KG  but  k»  than  20  KG  of  Benzyl  Cyanide;        Level  2i 

6  KG  but  ksa  tha.n  20  KG  of  Ephednne; 

60  G  but  Icn  than  200  G  of  Erionovine; 

120  G  but  lea  than  400  G  of  Effotamine: 

60  KG  but  ka  than  200  KG  of  Norpteudocphednne; 

6  KG  but  ks  than  20  KG  of  Phenyiacetic  Acid; 

60  KG  but  lea  than  200  KG  of  PlienylpropanoUmine; 

]  KG  but  ka  than  10  KG  of  Pipcndine; 

6  KG  but  ktf  than  20  KG  of  Pieudoephedenne; 

120  KG  but  ka  than  400  KG  of  3,  4-methyknedioiiyptKnyl- 


Al  kact  28  KG  but  ka  than  40  KG  of  3,  4-methyknedioxyphenyl-2- 

pfopnooc 

At  kaft  1^  KG  but  ka  than  2.2  KG  of  Acetic  Anhydride; 

At  kaa  82.23  KG  but  ka  than  117^  KG  of  Acetone; 

At  least  14  KG  but  ka  than  2  KG  of  Benzyl  Chloride: 

Al  kast  75  2S  KG  but  ka  than  107.i  KG  of  Ethyl  Ether 

Al  kast  3  08  KG  but  ka  than  4.4  KG  of  Hydriodic  Acid  (57%); 

Al  least  700  G  but  ka  than  1  KG  of  PotasHutn  Pennanganaie; 

Al  kast  84  KG  but  ka  than  120  KG  of  Methyl  Ethyl  Ketone; 

Al  kast  91  KG  but  lea  than  130  KG  of  Toluene. 


(5)  Al  kast  SOO  G  but  ka  than  1.4  KG  of  Benzyl  Cyanide;     Ltv«l  20 
At  kast  800  G  but  ka  than  1.4  KG  of  Ephedrine; 
At  kast  g  G  but  ka  Ihan  14  G  of  Ergonovine; 
At  kast  16  G  but  ka  lhan  28  G  of  Ergotamine; 
At  kast  8  KG  but  ka  than  14  KG  of  Norpteudoephedrine; 
Al  kast  BOO  G  but  ka  than  1400  G  of  Phenyiacetic  Acid; 
Al  kast  8  KG  but  tea  ihan  14  KG  of  Phenylpropanolamine; 
Al  kast  400  G  but  ka  Ihan  TOO  G  of  Piperidine; 
At  kasi  800  G  but  ka  ihan  1.4  KG  of  Pteudoephedenne; 
Al  kast  16  KG  but  lea  Ihan  28  KG  of  3,  4-methylenedioi(yphenyl-2- 
propanone 

Al  kast  880  G  but  ka  ihan  1.S4  KG  of  Acetic  Anhydnde; 
At  least  47  KG  but  lea  than  82.2S  KG  of  Acetone. 
At  leau  SOO  G  but  ka  than  1400  G  of  Benzyl  Chlonde; 
Al  least  43  KG  but  lea  Ihan  7S.2S  KG  of  Ethyl  Ether. 
At  kast  1.76  KG  but  ka  than  3.06  KG  of  Hydnodic  And  (57%); 
Al  kast  400  G  but  ka  than  700  G  of  Potassium  Permanganate; 
At  kasi  48  KG  but  ka  than  84  KG  of  Methyl  Ethyl  Ketone; 
Al  least  52  KG  but  ka  lhan  91  KG  of  Toluene. 


6.6  KG  bui  ka  than  22  KG  of  Aceiic  Anhydnde; 
3S2J  KG  but  ka  than  1175  KG  of  Acetooc; 
6  KG  but  ka  than  20  KG  of  Benzyl  Chlonde; 
yns  KG  but  ka  than  1075  KG  of  Ethyl  Ether 
13J  KG  but  ka  ihaa  44  KG  of  Hydnodic  Acid  (57%>. 
3  KG  but  ka  lhan  10  KG  of  Potassium  Perraangaoate; 
360  KG  but  ka  than  1200  KG  of  Methyl  Ethyl  Ketone; 
390  KG  but  ka  thaa  1300  KG  of  Toluene. 


(3)  Al  kasi  2  KG  but  ka  thaa  6  KG  of  Benzyl  Cyanide;         Ltvcl  24 
At  kast  2  KG  but  ka  than  6  KG  of  Eplxxfnne; 
At  katt  20  G  but  ka  than  60  G  of  Eifooovuie; 
Al  kast  40  G  but  ka  than  120  G  of  Ersoumine; 
Al  kaa  20  KG  but  ka  thaa  60  KG  of  Norpieudoephedrine; 
Al  kat  2  KG  but  ka  than  6  KG  of  Phenyiacetic  And; 
Al  kaa  20  KG  but  ka  than  60  KG  of  Phenylpropanolamine; 
Al  kM  1  KG  but  ka  thaa  3  KG  of  Pipenduie; 
Al  kaa  2  KG  but  ka  than  6  KG  of  Pteudoephedenne; 
Al  teM  40  KG  but  ka  thaa  120  KG  of  3,  4-methyknedioiyphenyt-2- 
propaaone 

Al  kaa  Z2  KG  but  ka  than  6.6  KG  of  Acetic  Anhydnde; 
Al  kaa  117J  KG  but  ka  thaa  3SZJ  KG  of  Aeelooe; 
Al  kan  2  KG  but  ka  than  6  KG  of  Benzyl  Chlonde; 
Al  kaa  107J  KG  bul  ka  thaa  3Z2J  KG  of  Ethyl  Ether 
Al  kM  4.4  KG  but  ka  thaa  13J  KG  of  Hydhodk  Acid  (57%); 
Al  kaa  1  KG  but  ka  lhaa  3  KG  Of  Poiaaiaiai  Peimanganate; 
Al  teMi  120  KG  but  ka  thaa  360  KG  of  Methyl  Ethyl  Ketone; 
Al  katt  130  KG  but  ka  lhaa  390  KG  of  Toluene. 


(4)  Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 
Al 


1.4  KG  but  ka  thaa  2  KG  of  Benzyl  Cyanide;      la<nH  22 

1.4  KG  but  ka  thaa  2  KG  of  Ephedrine: 

14  G  b«l  ka  thaa  20  O  of  Etyaaovine; 

28  G  but  ka  thaa  40  G  of  Exfoamuie; 

14  KG  but  ka  lhaa  20  KG  of  ^4orpae«doephedriae; 

1.4  KG  but  ka  lhaa  2  KG  of  Phenyiacetic  .Aod; 

14  KG  b«t  ka  thaa  20  KG  of  PheoylpropaaoUmine; 

TOO  G  but  ka  thaa  1000  G  of  Pipendiae; 

L4  KG  b«il  ka  thaa  2  KG  of  Pseudoephederine; 


(6)  Al  kast  200  G  but  ka  than  800  G  of  Benzyl  Cyanide;       Level  18 
At  kast  200  G  but  ka  lhan  800  G  of  Ephednne; 

At  kast  2  G  but  ka  lhan  8  G  of  Ergonovine; 

Al  kast  4  G  but  lea  than  16  G  of  Ei:goumine; 

At  least  2  KG  but  ka  than  8  KG  of  Norpceudoephednne: 

Al  kast  200  G  but  lea  lhan  800  G  of  Phenyiacetic  And; 

At  kast  2  KG  but  lea  lhan  8  KG  of  Phenylpropanolamine; 

At  kast  100  G  but  lea  than  400  G  of  Fipendine; 

At  kast  200  G  but  ka  than  800  G  of  Pteudoephedeiine; 

At  least  4  KG  but  lea  than  16  KG  of  3,  4-melhylenedioi(yphenyl-2- 

propanone 

Al  kast  220  G  but  ka  lhan  880  G  of  Aceiic  Anhydnde; 

At  kast  1193  KG  but  ka  lhan  47  KG  of  Acetone; 

At  lead  200  G  but  ka  lhaa  800  G  of  Benzyl  Chlonde: 

Al  kast  10  75  KG  but  ka  thaa  43  KG  of  Ethyl  Ether 

Al  kast  440  G  but  ka  than  1.76  KG  of  Hydnodic  Acid  (57%); 

Al  kast  100  G  but  ka  thaa  400  G  of  Potassium  Permanganate; 

At  kast  12  KG  bul  lea  lhan  48  KG  of  Methyl  Ethyl  Ketone; 

Al  kast  13  KG  bul  lea  than  52  KG  of  Toluene. 

(7)  At  kast  160  G  but  ka  than  200  G  of  Benzyl  Cyanide:       Level  16 
Al  katt  160  G  bul  ka  lhaa  200  G  of  Ephednne; 

Al  least  1.6  G  but  ka  lhan  2  G  of  Ergonovine; 

Al  kast  12  G  but  ka  than  4  G  of  Ergotamine; 

At  katt  1.6  KG  bul  ka  lhaa  2  KG  of  Norpteudoephedrine; 

At  katt  160  O  but  ka  ihan  200  G  of  Phenytaceiic  Acid; 

Al  katt  1.6  KG  but  ka  than  2  KG  of  Phenylpropanolamine; 

At  katt  80  G  but  ka  thaa  100  G  of  Pipendine; 

At  katt  160  G  but  ka  than  200  C  of  Pseudoephederine; 

At  katt  37  KG  but  ka  lhaa  4  KG  of  3,  4-methyknedioxyphenyt-2- 

propanone 

Al  least  176  G  but  ka  thaa  220  G  of  Acctk  Anhydride; 

At  katt  9  4  KG  but  ka  lhaa  1193  KG  of  Acetone; 

At  katt  160  G  but  ka  lhaa  200  G  of  Benzyl  Chlofide; 

At  katt  8.6  KG  but  ka  thaa  10.75  KG  of  Ethyl  Ether 

At  k«t  352  G  bul  ka  thaa  440  G  of  Hydriodic  Acid  (57%); 

At  kast  80  O  but  ka  thaa  100  0  of  Poiastiuffl  Peiraanganate; 

At  kast  9.6  KG  but  ka  lhaa  12  KG  of  Methyl  Ethyl  Ketone; 

Al  kast  10  4  KG  but  ka  than  13  KG  of  Toluene. 
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(8)  3.6  KG  or  aotc  of  Aalhnailir  AaC 
Al  kast  120  G  but  ka  thaa  160  G  of  Beazyi  Cyanide; 
At  kast  120  G  but  ka  thaa  WO  G  of  Ephedriae; 

At  kast  1.2  G  b«l  ka  Itaa  1.6  O  of  Etfonoviae; 

At  katt  14  G  bul  ka  ikaa  U  O  of  Eifaianiae; 

4.8  KG  or  aioR  of  N-acct)laalhnailic  Add; 

At  kast  U  KG  twi  ka  lhaa  L6  KG  of  Nof^udocyhednae; 

At  kast  120  G  bul  ka  thaa  160  G  of  PhenyiaceHc  Add; 

At  kast  \2  KG  but  ka  than  1.6  KG  of  Pheaytpropanoiaminc; 

At  least  60  G  bul  ka  lhaa  89G  of  Fiptiidiae; 

At  kast  120  G  bul  ka  thaa  160  G  of  Pseudoephederine; 

At  katt  14  KG  but  ka  ihan  3.2  KG  of  3, 4-aelfcy1enedio«yphenyl-t 

propanone 

At  kast  132  G  bul  ka  than  176  G  of  AcetK  Aahydiide; 

Al  kast  7.05  KG  but  ka  lhaa  9.4  KG  of  Acetone; 

Al  least  120  G  but  ka  than  160  G  of  Benzyl  Chlonde; 

Al  kast  6.45  KG  ba  ka  tea  L6  KG  of  Blkjft  Bher, 

At  kast  264  G  but  ka  thaa  3S2  G  of  Hy^nodk  Add  <57«X 

Al  kast  60  G  but  ka  than  80  G  of  Potattuua  Penaaagaaau; 

At  kast  12  KG  but  ka  lhaa  9.6  KG  of  Methyl  Ethyl  Ketone; 

Al  kast  7.8  KG  bul  ka  thaa  tO.4  KG  of  Toluene. 

(9)  Lea  lhan  36  KG  of  Anthianihc  Acid;  L«*«l  U 
Lea  lhan  120  G  of  Beoiyt  Cyaaide; 

Lea  than  120  G  of  Epbediiae; 

Lea  lhan  1.2  G  of  Eigoaoviae; 

Lea  lhan  14  G  of  Ergotamine; 

Lea  lhan  4:8  KG  of  N-aeetytaathrta iHc  Aci«; 

Lea  than  1.2  KG  erf  Ntapaudoeptiedtiac; 

Lea  lhan  120  G  of  Phenyiacetic  Add; 

Lea  lhan  1.2  KG  of  PhenyipropaaoUmme; 

Lea  than  60  G  of  Piperidine; 

Lea  lhan  120  G  of  Pteudoephedenne: 

Lea  lhaa  14  KG  of  3,  I  aethytene<»>o«yphewyt  2-propawoae 

Lea  than  132  G  of  Acetic  Aataydride; 

Lest  lhan  7  05  KG  of  Acetone; 

Lea  than  120  G  of  Benzyl  Chlonde; 

Lea  lhan  6.45  KG  of  Ethyl  Ether 

Lea  lhan  352  G  of  Hydriodic  Acid  (57%); 

Lea  lhan  60  G  of  Potatthm  Penaaagaaaie; 

Lea  than  7.2  KG  of  Mem)*  Bftyl  Kcaoac; 

Lea  thaa  7.8  KG  of  Tohiene. 

[Option  lA:  'Where  different  precution  or  eaenlial  chemicals  are 
involved,  use  the  quaatiiy  of  the  pmuiior  or  ettentid  dienwcal  that 
results  in  the  greatest  oOenae  kwcL) 

(Option  IB:   "The  Precunor  Chemical  Bquivakney  Tabk  provides  a 
means  for  combining  differing  precursor  chemicals  to  otMain  a  tingk 
offense  kvel  adjustment.   Where  multipk  listed  precursors  exist,  convert 
each  to  the  ephednne  eqm<«kM  freia  the  laWe  below,  add  the 
quantitkt,  and  fcfereaoe  the  Cheakal  Ooaatity  Tabk  to  okiaia  the 
combined  offense  kwl  Jor  the  htted  piccMCSos. 

PRECURSOR  CHEMICAL  EOLTVALENCY  TABLE 


(A)  1  gm  of  aoihraailk  acid  ■ 

(B)  1  gm  of  benzj<  cyaaide  ■ 
(Q   1  gm  of  ergonovine  • 

(D)  1  gm  of  ergoiaminc  • 

(E)  1  gm  of  N-acetylanihranilic  aod 

(F)  1  gm  of  norpseudoephednne  • 

(G)  1  gm  of  phenyiacetic  add  - 
(H)   1  gm  of  phenylpropanolamine  ■ 
(I)   1  gm  of  pipendine  ■ 
(J)  1  gm  of  pteudoepbednac  • 
(K)  1  gm  of  3,4-Methyienedioxypheny1-^propanone  • 

.05  gm  of  ephedrine 


A33  fai  of  ephednne 
1  in  of  eftedriae 
1  gm  of  ephcdnae 

50  gm  of  ephednne 
.025  gm  of  ephedrine 
.40  gm  of  ephedrine 

1  gm  of  ephedrine 
40  (■  of  ephednne 

2  gm  of  ephedrine 
1  in  of  ephedrme 


Oxameetary 

Statutory  Pronaow:  21  U£.C  f  «41(dXlX(<OC2)Xg)(l).  § 
960(d)(l),(dX2) 

Application  Notes: 

1.  'Listed  chemical',  'listed  precunor  cbeakal',  and  listed 
essential  chemical'  arc  defined  at  21  U.S.C.  §  802.  Any 
reference  to  a  listed  chemical  iocludes  al  iu  saks, 
isomers,  and  all  its  salts  of  isomers.] 

{Option  lA: 

2.  Where  there  are  multiple  listed  cfaemicak  iDvotved  in 
the  offense,  the  dEcase  lesel  sader  (a)  of  this  guidefiRc 
is  determined  by  usiag  the  higihest  ofTeose  level 
attributed  to  the  total  qnantity  of  aay  ooe  listed 
chemical  involved  in  the  ofiease.] 

[Option  IB: 

2.  Where  theie  are  ankipie  listed  precursor  cbcoiicals 
involved  in  the  offense,  the  quantities  of  ail  precarsors 
are  to  be  added  together  for  purposes  of  determining 
the  offense  Icrcl  under  (a>(l).  lias  is  ki  rccognitioii  of 
the  fact  that  (»)y  oae  precursor  is  ttiiized  in  a  gmai 
manufadnring  process.  Father,  Bolike  essential 
chemicals,  pietJBSors  become  part  of  the  maButacluretJ 
controlled  substance.  A  table  for  makmg  ihc  necessarv 
conversions  is  provided. 

3.  Where  there  are  arakipie  listed  essential  dteobcab 
involved  in  the  officnsr.,  ail  <)nantitics  at  the  sasc 
essential  chemicai  are  io  be  aiklod  together  for 
purposes  of  tkternbniag  the  affcnse  level  under  (aK2). 
However,  quantities  of  tWTcrent  essential  cbcmicals  arc 
not  to  be  totaled.  Thmi,  where  anltiplc   essential 
chemicals  are  imroived  is  the  ofiease,  the  o£fcnsc  levd 
under  (a)(2)  of  this  guideline  is  dctermmed  by  usmg  ibc 
highest  oQease  ievd  attriboted  to  the  total  quantity  of 
any  one  essential  cfaemical  bnotved  in  the  offense. 

4.  Where  both  listed  proamor  chemicals  and  hsted 
essential  chemicals  are  iovoivcd  in  the  a&asc,  the 
offense  level  will  be   determined  by  utilizing  the 
greatest  prectirsor  or  essential  chemica]  adjustment 
from  (a)(1)  or  (a)(2).r. 

Option  2: 

■§2D1.11.   Unlawful  Distribution,  Import,  Export,  or 

Possession  of  Listed  Cheraicak 


Provided,  that  the  tgsiegBle  eptadriae  eqawkacjr  fnaa  sabdivitiaaf  (A) 
and  (E)  may  not  exceed  MO  pum  of  ephediiae.) 


Base  Offense  Level  (Apply  the  greater): 
The  offense  level  from  §  2D1.1  (UnJawfuJ 
Manufacturing,  Importing,  Exporting,  or 
TrafTicking);  or 
1&. 

Specific  Offense  Characteristics 
(1)(A)       If  the  defcndaat  is  conrided  of  viobting  21 

U.S.C.  §§  841(d)(l),(g)(l),  or  960(d)(1).  decrease 
by  4  levels. 
1(B)  If  the  defeadMl  is  convicted  of  violating  21  U.S.C. 
•  §S  841(d)(2)  or  960(dK2),  decrease  by  6  levels.) 


(a) 
(1) 


(2) 
(b) 
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Provided,  tlut  if  the  offense  conduct  for  which  (he 
defendant  ii  accountat>ie  involved  tiie  oaUwfal  manufacture 
of  a  controUed  subttinct,  or  an  attempt  or  conspiracy  to 
unlawfully  manufacture  a  controUed  sulKtance,  no  decrease 
under  subdivision  (A)  or  (B)  is  authorized. 

Commentary  .  ,^ 

Statutory  Provisions:  21  U-S.C  f  841  (dKl).(d)(2).(g)(l).  § 
960  (d)(l).(d)(2) 

Application  Notes: 

1.  Where  there  are  multiple  listed  chemicals  involved  in 
tite  oifense,  the  quantities  of  aU  chemicals  should  be 
taken  into  consideration  in  determining  the 
corresponding  drug  quantity  or  lab  capacity  for 
purposes  of  (2Dl.l.(0nlawful  Manufacturing. 
Importing,  Exporting,  or  TrafTicking). 

2.  'Listed  chemicaT  is  deflned  at  21  U^.C.  S  802(33)  and 
indudcs  aU  saks,  isomers,  and  all  salts  of  isomers  of  any 
listed  chemical'. 

Reason  for  Amendment:  Thb  ameodmcnt  adds  a  gutdctinc 
to  address  21  US.C.  55  841(d)(1).  (d)(2).  (g)(1).  960(d)tl). 
(dX2),  violations  of  the  Chemical  Diversion  and  Trafficking 
Act  (CDTA)  that  are  not  directly  addressed  by  the  existing 
guidelines. 

The  CDTA  was  passed  by  Congress  on  November  18,  1*>S>S 
and  took  effect  on  March  IS,  1989.   However,  because  thc 
required  companion  regulations  to  the  CDTA  were  not 
implemented  until  the  fall  of  1989.  the  CDTA  only  began 
to  be  criminally  enforced  within  the  last  year.  The  CDTA 
regulates  the  import,  export,  possession,  and  distribution  of 
listed  chemicals'  and  equipment  commonly  used  to 
clandestinely  manufacture  controlled  substances. 
The  Commission  has  analyzed  the  types  of  cases  thai  an: 
likely  to  be  investigated  and  prosecuted  under  the  CDTA 
and  other  relevant  considerations.  A  copy  of  the 
Commission's  report  detailing  its  Tuidings  is  avaitabiu  for 
inspection  at  the  Commission's  offices.  v  *«-« 

'    (B).   Proposed  AmendmenL   Chapter  2,  Part  D. 
Subpart  1  is  amended  l>y  inserting  the  following  additional 
guideliae: 

'S2D1.12.  Unlawful  Possession,  Distribution  or 
Manufactore  of  Prohibited  Flask  or  Equipment;  Presenting 
False  or  Fraudulent  Identification  to  Obtain  a  Listed 
Chemical 

(a)  Base  Offense  Level:  (10H12] 

(b)  Specific  offense  characteristic 

(1)      If  the  defeodant  manufactured  or  imported  any  item 
specified  in  21  U.S.C  i  843(8)(7).  increase  by  2 
levels. 

(c)  Cross  Reference 

(1)      If  the  offense  involved  the  unlawful  distribution  or 
possession  of  a  listed  chemical;  the  unlawful 


manufacture  of  a  controlled  substance;  or  an  attempt 
or  conspiracy  to  manufacture  a  controlled  substance 
unlawfully,  apply  §2D1.1  (Unlawful  Manufacturing. 
Importing.  Exporting,  Trafficking),  §2D1.4 
(Attempts  and  Conspiracies),  or  52D1.11  (Unlawful 
Distribution,  Import,  Export  or  Possession  of  Listed 
Chemicals),  as  applicable,  if  the  resulting  offense 
*  level  is  greater  than  that  determined  above. 

Commentary 

Statutory  Provisions:    21  U.S.C.  §  843(a)(4).(6).(7). 

Background:   The  maximum  term  of  imprisonment 
authorized  by  statute  is  four  years  except  where  the 
defendant  has  a  prior  felony  conviction  for  a  federal  drug 
related  offense  in  which  case  the  maximum  term  of 
imprtsooment  authorized  by  statute  is  eight  years.". 

Reason  for  Amendment:  This  amendment  provides  a 
specific  guideline  to  deal  with  violations  of  the  Chemical 
Diversion  and  Trafficking  Act  (CDTA).  21  U.S.C.  § 
843(a)(4), (6),(7).   No  existing  guideline  directly  addresses 
these  provisions  pertaining  to  the  unlawful  manufacture, 
possession  or  distribution  of  certain  equipment,  or  the  use 
of  false  or  fraudulent  information  or  identification  to  obtain 
chemicals  used  to  unlawfully  manufacture  controlled 
substances    A  copy  of  the  Commission's  report  detailing  its 
findings  concerning  violations  of  the  CDTA  is  available  for 
inspection  at  the  Commission's  offices. 


(C).    Proposed  Amendment:   Chapter  2,  Part  D, 
Subpart  1.  is  amended  by  inserting  the  following  additional 
guideline: 

'§2D1.0.  Structuring  Chemical  Transactions  or  Creating  a 
Chemical  Mixture  to  Evade  Reporting  or 
Recordkeeping  Requirements 

{a)       Base  Offense  Level: 

(1)  If  the  offense  was  committed  with  the  intent, 
knowledge,  or  reasonable  cause  to  believe  that  the 

I    chemicals  or  chemical  mixture  would  be  used  to 
unlaskfuliy  manufacture  a  controlled  substance.  appl> 
§  2D1  11  (Unlawful  Distribution,  Import,  Export  or 
'  ■  Possession  of  Listed  Chemicals);  §  2D1.1  (Unlawful 

Manufacturing,  Importing.  Exporting.  Trafficking), 
or  §2D1.4  (Attempts  and  Conspiracies),  as 
applicable; 

(2)  (81-115).  otherwise 

Commentary 

Statutory  Provisions:   21  US.C.  §§  841(d)(3).  843(a)(8). 

Background:   The  maximum  term  of  imprisonment 
authorized  by  statute  is  ten  years  for  a  violation  of  § 
841(d)(3)  and  four  years  for  a  violation  of  §  843(a)(8).". 
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Reason  for  Amendment:  This  amendment  provides  a 
specific  guideline  to  deal  with  violations  of  tlie  Chemical 
Diversion  and  TrafBddng  Act  (CDTA).  21  U5.C  55 
841(d)(3),  843(a)(8).  No  existing  guideline  directly 
addresses  these  provisions  pertaining  to  the  creation  of  a 
chemical  mixture  <w  the  structuring  of  chemical 
transactions  to  evade  the  recordkeeping  or  reporting 
requirements  of  the  (CDTA).  A  copy  of  the  Commission's 
report  detailing  its  findings  concerning  violations  of  the 
CDTA  is  available  for  inspection  at  the  Commission's 
offices. 

(D).  Proposed  Amendment:  Chapter  2,  Part  D, 
Subpart  3  is  amended  by  inserting  the  following  additional 
guideline: 

"§2D3.5.    Violation  of  Recordkeeping  or  Reporting 
Requirement 

(a)       Base  Offense  Level:  |4]-[81 

Commentary 

Statutory  Provisions:   21  U.S.C.  §§  842(a)(9),(10). 

Backgroiini  The  maximum  term  of  imprisonment 
authorized  by  statute  is  one  year;  except  that  a  two  year 
maximum  term  of  imprisonment  is  authorized  under  21 
U.S.C.  5  842  where  the  defendant  has  a  prior  conviction  for 
a  federal  drug-related  offense.*. 

Reason  for  Amendment:   This  amendment  provides  a 
specific  guideline  to  deal  with  violations  of  the  Chemical 
Diversion  and  Trafficking  Act  (CDTA),  21  U.S.C.  55 
842(a)(9)  &  (10).  No  existing  guideline  directly  addresses 
these  CDTA  misdemeanor  recordkeeping  and  reporting 
violations.  A  copy  of  the  Commission's  report  detailing  its 
findings  concerning  violations  of  the  CDTA  is  available  for 
inspection  at  the  Commission's  offices. 


Chapter  Two,  Part  G  -  Offenses  Involving  Prostitutioo, 
Sexual  Exploitation  of  Minors,  and  Obscenity 

17.   Proposed  amendment:   Chapter  Two,  Part  G, 
Subpart  2  of  the  guidelines  is  amended  by  inserting  the 
following  additional  guideline: 

"§2G2.4.  [Receipt  or)  Possession  of  Materials  Depicting  a 
Minor  Engaged  in  Sexually  Explicit  Conduct 

(a)  Base  Offense  Level;  [6]  -  [10] 

[(b)     Specific  Offense  Characteristics 

(1)      If  the  material  invoked  a  prepubescent  minor  or  a 

minor  under  the  age  of  tweKe  years,  inaease  by  2 

levels. 


(2) 


If  the  offense  involved  material  that  portrays  sadistic 


or  masochistic  conduct  or  other  depictions  of 
violence,  increase  by  4  levels.) 
((c)     Crots  References 

(1)  If  the  offense  involved  causing,  transporting, 
permitting,  or  offering  or  seeking  by  notice  or 
advertisement,  a  minor  to  engage  in  sexually  cxpliat 
conduct  for  the  purpose  of  producing  a  visual 
depiction  of  such  conduct,  apply  52G11  (Sexually 
Ejq)k)iting  a  Minor  t^y  Production  of  Sexually 
Explicit  Visual  (v  Printed  Material;   Custodian 
Permitting  Minor  to  Engage  in  Sexually  ExpUdt 
Conduct;  Advertisement  for  Minors  to  Engage  b 
Production). 

(2)  If  the  offense  involved  transporting,  distributing, 
selling,  possessing  with  intent  to  sell,  distribute,  or 
transport,  or  advertising  to  receive  material  involving 
the  sexual  exploitation  of  a  minor,  apply  52G2.2 
(Transporting,  Selling,  Possessing  with  Intent  to  Sell. 
or  Trafficking  in  Material  Involving  the  Sexual 
Exploitation  of  a  Minor).) 

Commentary 
Statutory  Provision:    18  U.S.C.  5  2252. 

Application  Note: 

1.   This  guideline  assumes  that  the  offense  involved  a 
relatively  small  number  of  prohibited  items.   If  the 
defendant  possessed  [25)  (50)  or  more  books, 
magazines,  periodicals,  films,  video  tapes,  or  other 
matter  containing  a  visual  depiction  involving  the  sexual 
exploitation  of  a  minor,  and  subsection  (c)(1)  or  (2) 
does  not  apply,  an  upward  departure  may  be 
warranted.'. 

The  title  to  52G22  is  amended  by  deleting  "Reccivmg"  and 
inserting  in  lieu  thereof  "Selling,  Possessing  with  Intent  to 
Ser. 

The  Commentary  to  52G2.2  captioned  "Statutorv 
Provisions"  is  amended  by  deleting  "1460,'. 

Subsection  (c)(1)  of  52G3.1  is  amended  by  deleting 
'receiving'  and  by  inserting  in  lieu  thereof  "selling,  or 
possessing  with  intent  to  selT  and  by  deleting  'Receiving" 
and  inserting  in  lieu  thereof  "Selling,  or  Possessmg  with 
Intent  to  SelT. 

Appendix  A  (Statutory  Index)  is  amended  by  deleting  "18 
U.S.C.  5  1460  2G2.2,  2G23";  and  inserting  in  lieu  thereof 
'18  U.S.C.  51460   2G23';  and  by  deleting  "18  VS.C.  5  2252 
2G2.2"  and  inserting  in  lieu  thereof  "18  US.C.  5  2252 
2G2J2,  2G2.4'. 

Reason  for  Amendment:  This  amendment  adds  a  guideline 
covering  an  offense  enacted  by  Section  323  of  the  Crime 
Control  Act  of  1990,  provides  consistent  treatment  for 
similar  offenses  currently  covered  by  the  guidelines,  and 
makes  conforming  changes.  Section  323  of  the  Crime 
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Control  Act  creates  a  new  offense  of  possession  of  mote 
than  3  items  of  child  pornography  punishable  by  up  lo  five 
vcars  imprisonment.   Additionally,  section  323  increases  the 
penalties  for  sale  or  poascision  wkh  intent  to  sell  child 
pt.rnography  from  two  to  ten  years  imprisonment  (a  five 
year  mandatory  miaimum  and  15  ycai  maximum  penalty 
are  provided  for  sea»d  or  »ub«qucnt  offenses),  expands 
the  jurisdictional  basis  of  the  offense,  and  changes  us 
kKation  m  the  code  from  scOioo  1460  to  secUon  2252  of 
liile  18. 


18    Proposed  Amcadoicnt.   Chapter  Two,  Part  G. 
Subpart  2  of  the  guidelines  is  amended  by  mscrting  the 
following  additional  guidiJinc: 

■§:(i:.5.   Recordkeeping  Offenses  Involving  the  Production 
of  Sexually  Explicit  Materials 

(j)        Base  Offense  Level;       6 

(b)       Cross  References 

(1)       If  the  offense  reflected  an  effort  to  conceal  a 
substantive  offcn.se  that  involved  causuig. 
transporting,  permitting,  or  offering  or  seeking  by 
notice  or  advertisement,  a  minor  to  engage  in 
sexually  explicit  conduct  for  the  purpose  of 
producing  a  visual  depiction  of  such  conduct,  apply 
52G2.1  (Sexually  Exploiting  a  Minor  by  PnxJuction 
of  Sexually  Explicit  Visual  or  Printed  Material; 
Custodian  Pcrmittiag  Minor  to  Engage  in  Sexually 
Explicit  Conduct;  Ad\ertLscmcnt  for  Mimirs  to 
Engage  in  Production). 

(2)       If  the  offense  reflected  an  effort  to  conceal  a 
substantive  offense  that  involved  transporting, 
distributing,  selling,  possessing  with  intent  lo  sell, 
distribute,  or  traosport,  or  advertising  lo  receive 
material  involving  the  sexual  exploitation  of  a  minor, 
apply  §2G12  (Transporting,  Selling.  Pos.sessing  with 
Intent  to  Sell,  or  Traflkiung  m  Material  Involving 
the  Sexual  Exploitation  of  a  Minor). 

Commentary 
Statutory  Provision;    18  U.S.C.  §  2257.". 

Appendix  A  (Statutory  Index)  is  amended  by  inserting  the 
following  in  the  appropriate  place  "18  U.S.C.  §2257 
§:G2.5". 

Rea.son  for  AmendmeiU:  This  amendment  creates  a 
guideline  to  cover  a  new  offense  aeatcd  in  the  Crime 
Control  Act  of  1990.   Section  311  of  the  Crime  Control  Act 
revises  the  current  requirement  that  producers  of  sexually 
explicit  materials  maintain  certain  records  and  creates  new 
criminal  penalties  tor  those  who  fail  to  comply    Producers 
who  fail  to  make  such  records,  who  knowingly  create  false 
or  incomplete  records,  or  who  knowingly  fail  to  affix  to 
theu  products  a  statement  of  where  such  records  may  he 
found  are  subject  to  up  to  2  years  imprisonment  and  a  Tine. 


Those  who  seU  or  transfer,  or  offer  to  seB  or  iraKfcr  sach 
produas  knowing  them  to  lack  a  statement  of  where  ^^ 
rcqmrcd  records  are  kept  are  subject  to  the  same  peaaWy. 


52J1J.       Perjury 

19.    Proposed  Amcndmcntr  The  Commission  seeks 
comment  on  the  most  appropriate  way  to  address  the 
situation  m  which  a  defendant  is  convicted  of  multrplc 
counts  of  penury  for  perjuring  himself  in  more  than  one 
proceeding  in  the  same  case  or  in  related  cases  (e.g.,  the 
defendant  lies  at  a  grand  jury  proceeding  and  Bcs  again  at 
trral;  or  a  defendant  testifies  falsdy  ia  several  triak  of 
codcfendants).  The  number  of  multiple  count  perjury  cases 
involving  such  conduct  reported  by  the  Commission's  case 
monitoring  section  is  very  sraaB,  but  the  CommBsion 
believes  that  the  issue  raised  is  nonetheless  significant.  A 
airaplicating  factor  in  addressing  this  issue  is  that,  in 
practice,  there  may  be  an  interaction  between  the  number 
of  instances  of  perjury  and  the  application  of  current 
subsection  (b)(2)  (which  provides  a  3-lcvcl  increase  where 
the  perjury  results  in  substantial  interference  with  the 
adramLstration  of  justice). 

Two  options  to  address  this  issue  arc  provided.  Option  1 
u-scs  a  special  in.struction  prohibiting  the  grouping  of  such 
counts.  Option  2  uses  an  application  note  recommending 
consideration  of  a  departure. 

[Option  1 

Section  2J1.3  is  amended  by  inserting  the  following 

additional  subsection: 

*(d)      Spcnal  Instruction 

(1)       In  the  case  of  counts  of  perjury  or  subornation  of 
perjury  arising  from  testimony  given,  or  to  be  given, 
in  separate  proceedings,  do  not  group  the  counts 
together  under  §3D1.2  (Groups  of  Closely-Related 
Counts).". 

The  Commentary  to  §2J13  captioned  "Application  Notes- 
is  amended  by  inserting  the  foHowing  additional  note: 

"5.  'Separate  proceedings,'  as  used  in  subsection  (d) 

includes  different  proceedings  in  the  same  case  (e.g.,  a 
grand  jury  proctcdmg  and  a  trial,  or  a  trial  aad  retrial), 
and  proceedings  in  separate  cases  (e.g..  separate  trials 
of  codefendant);  but  does  not  include  multiple  grand 
jury  proceedings  in  the  same  case.'.J 

[Option  2  .      vT       - 

The  Commentary  to  §2J1.3  captioned  ■Applicalion  Notes 
is  amended  by  inserting  the  following  additionaJ  note: 

•5.  Counts  of  perjury  arising  from  fcstmrony  gives  in 
unrelated  cases  are  not  grouped  together  under  §3D1.2 
(Groups  of  Closely-Related  Counts).  Counts  of  perjury 
arUing  from  testimony  given  in  the  same  proceeding,  or 
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in  different  proceedings  in  the  same  or  related  cases, 
generally  will  be  grouped  together  under  §3D12(a), 
which  requires  grouping  of  counts  having  the  same 
victim  ('societal  harm')  and  the  same  act  or  transaction, 
or  §3D1.2(b),  which  requires  grouping  of  counte  having 
the  same  victim  ('societal  harm")  and  two  or  more  acts 
or  transactions  connected  by  a  commcm  criminal 
objective  or  constituting  part  of  a  common  scheme  or 
plan.  Where  the  perjured  testimony  involves  different 
proceedings  (e.g.,  the  defendant  testifies  falsely  in 
separate  trials  of  codcfendants,  or  testifies  falsely  before 
a  grand  jury  and  at  trial),  the  grouping  of  multiple 
counts  may  result  in  a  guideline  range  that  does  not 
adequately  reflect  the  seriousness  of  the  defendant's 
conduct.  In  such  cases,  an  upward  departure  may  be 
warranted.  In  making  this  determination,  the  court 
should  consider  whether  an  enhancement  from 
subsection  (b)(2)  ('substantial  interference  with  the 
administration  of  justice')  has  been  applied  and,  if  so, 
the  extent  to  which  this  enhancement  takes  into 
consideration  the  same  factors.".] 


§  2J1.10.  Harboring  a  Fugitive 

20.   Proposed  Amendment:   Chapter  Two,  Part  J,  is 
amended  by  inserting  the  following  additional  offense 
guideline: 

"§2J1.10.   Harboring  a  Fugitive 

(a)       Base  Offense  Level: 

(1)  If  the  offense  for  which  the  fugitive  is  wanted  was 
escape  from  custody,  the  offense  level  is  the  same  as 
the  offense  level  from  J2P1.1  (Escape,  Instigating  or 
Assisting  Escape)  that  corresponds  to  the 
circumstances  of  the  fugitive's  escape;  or 

(2)  If  the  offense  for  which  the  fugitive  is  wanted  was  a 
failure  to  report  for  service  of  sentence,  the  offense 
level  is  the  same  as  the  offense  level  from  §2J1.6 
(Failure  to  Appear  by  Defendant)  that  corresponds 
to  the  circumstances  of  the  fuptive's  failure  to 
appear  for  service  of  sentence;  or 

(3)  In  any  other  case  - 

(A)  [151-118],  if  the  offense  for  which  the  fugitive  is 
wanted  is  punishable  by  death  or  imprisonment 
for  a  term  of  fifteen  years  or  more; 

(B)  [121-[15],  if  the  offense  for  which  the  fugitive  is 
wanted  is  punishable  by  a  term  of  five  years  or 
more,  but  less  than  fifteen  years;  or 

(C)  19]-[12],  if  the  offense  for  which  the  fugitive  is 
wanted  is  a  felony  punishable  by  a  term  of 
imprisonment  of  less  than  five  years;  or 

(D       [6]-[91,  otherwise. 

I  Commentary 

Statutory  Provision:   18  VS.C  §§  1071,  1072. 


Application  Note: 

1.   If  the  fugitive  was  wanted  for  multiple  offenses,  apply 

this  guideline  to  the  offense  that  results  in  ihe  greatest 

offense  level 

Background;   Subsection  (a)(3)  provides  offense  levels  that 
increase  in  relation  to  the  statutory  maximum  of  the 
offense  for  which  the  fugitive  is  wanted.  The  resulting 
offense  level  is  equivalent  to  that  in  521 1.6  (Failure  to 
Appear  by  Defendant).  Subsections  (a)(1)  and  (a)(2) 
address  cases  in  which  the  offense  for  which  the  fugitive  is 
wanted  is  escape  from  custody  or  failure  to  appear  for 
service  of  sentence,  and  result  in  offense  levels  equal  lo  the 
offense  levels  provided  for  escape  and  failure  to  appear  for 
service  of  sentence  in  52P1.1  (Escape,  Instigating  or 
Assisting  Escape)  and  52J1.6  (Failure  to  Appear  by 
Defendant).*. 

Reason  for  Amendment:   Determination  of  a  guideline 
sentence  for  harboring  a  fugitive  (18  U.S.C.  §§  1071,  1072) 
has  been  problematic  because  of  the  absence  of  a  guideline 
specifically  designed  for  such  cases.  Currently,  such  cases 
arc  referenced  to  §2X3.1  (Accessory  After  the  Fact).  The 
offense  level  is  frequently  difficult  to  calculate  under  that 
guideline,  however,  because  it  hmgcs  on  the  defendant's 
knowledge  of  the  specifics  of  the  fugitive's  offense. 
Moreover,  the  guideline  range  derived  from  §2X3.1  is  often 
higher  than  the  statutory  maximum  for  harboring  a  fugitive 

Harboring  a  fugitive  can  involve  harboring  a  fugitive  from 
arrest  or  a  defendant  who  has  failed  to  appear  in  court  or 
for  sentence  and  is  subject  to  a  warrant  (a  five-year  felonv 
under  18  U.S.C.  S  1071),  or  harboring  an  escaped  prisoner 
(a  three-year  felony  under  18  U.S.C.  §  1072).  The 
proposed  guideline  is  accordingly  based  on  §211.6  (Failure 
to  Appear  by  Defendant)  and  52P1.1  (Escape).  In  the  case 
of  escape,  the  same  offense  level  is  assigned  as  that 
assigned  the  fugitive's  escape  under  §2P1.1;  m  the  case  of 
harboring  a  defendant  who  failed  to  appear  for  service  of 
sentence,  the  same  offense  level  is  assigned  as  thai  assigned 
the  fugitive's  failure  to  appear  for  service  of  sentence  under 
§2J1.6;  and  in  any  other  case,  the  same  offense  level  is 
assigned  as  under  §2J1.6  (Failure  to  Appear  by  Defendant), 
which  corresponds  to  the  charge  for  which  ihc  fugitive  was 
wanted.  Comment  is  sought  as  to  whether  the  offense 
levels  should  be  equivalent  to  those  in  §2J1.6  and  §2P1.1  or 
whether  the  offense  levels  should  be  1-3  levels  higher. 


Chapter  Two,  Part  K  -  OITensives  Involving  Public  Safety 

21.  Proposed  Amendment:   Chapter  Two,  Part  K, 
Subpart  1,  is  amended  by  deleting  in  theu  cniucty  sections 
2K1.1,  2K1.2,  2K13,  and  2K1.6,  and  inserting  m  lieu 
thereof  the  following  new  section  2K1.1: 

•§2K1.1.  Unlawfully  Traffickmg  In,  Receiving,  or 
Transporting  Explosive  Materials;  Improper  Storage  and 
Failure  to  Report  Theft  of  Explosive  Material 


20 


1866 


Federal  Register  /  Vol.  56.  No  12  /  Thursday   January  17,  1991  /  NoHces 


(a)  Base  Offense  Level  (Apply  ihc  Greatest): 

(1)  [24].  if  the  defcndaal  is  •  prohibited  pcTSOB  and  had 
rwo  prior  felony  convictioBS  for  •  crime  of  vioJcnce, 
controlled  substance  offense(,  or  explosives  offense}; 

(2)  [20],  if  the  defendant  is  a  prohibited  person  and  had 
one  prior  fcloorjr  coBwictJoo  for  a  crirae  of  viotence, 
controlled  substance  offensef,  or  expfosives  offcasej; 

(3)  [16],  if  the  defeadut 

(A)  is  a  prohibited  persoD;  or 

(B)  knowingly  dstribatcd  expk»ive  materials  to  a 
prohibited  person  (or  a  person  uikIct  twcoty-onc 
years  of  age). 

(4)  (10),  if  the  defeadanl 

(A)  engaged  m  the  basiness  of  importing, 
manufacturing,  or  dealing  in  explosive  materials 
without  a  license,  in  »iolatioo  of  18  U.S.C. 
§W2(a)(l); 

(B)  made  any  false  or  fictitious  oral  or  written 
statement;  furnished  or  exhibited  any  fake, 
fictitious,  or  misrepresented  identificatioB;  or 
knowingly  withheld  information  for  the  purpose 
of  obtaining  explosive  materials,  or  a  Bccnsc, 
permit,  exemption  or  relief  from  disability  under 
federal  law,  in  violation  of  18  U.S.C.  5842(a)(2); 

(C)  knowingly  distributed  any  explosive 
material  (to  a  person  under  twenty-one 
years  of  age),  to  a  person  prohibited  by 
any  state  law  or  any  published  ordinance 
from  receiving  such  explosives  at  the  place 
of  distribution,  or  to  a  person  the 
defendant  had  reason  to  believe  intended 
to  transport  such  materials  into  a  state  in 
violation  of  the  law  of  that  stale;  or 

{O)      unlawfully  transported,  shipped,  caused  to 
be  transported,  or  received  in  interstate  or 
foreign  commerce,  any  explosive  materials. 
^5)       (6118),  otherwise. 

(b)  Specific  Offense  Characteristics 

(1)       If  the  defendant  tmlawfully  possessed,  distribntcd, 
imported,  transported,  or  manufactured  twenty- five 
[X)unds  or  more  of  explosive  materials,  mcreasc  as 
follows  for  the  quantity  of  unlawfd  explosive 
materials  involved: 

Pounds  of  Unlawful  Increase 

Explosive  Material  in  Level 

(A)  at  least  25  but  less  than  50  lbs.  add  1 

(B)  at  least  50  but  less  than  75  lbs.  add  2 

(C)  at  least  75  but  less  than  100  lbs.  add  3 

(D)  at  least  100  but  less  than  125  lbs.  add  4 

(E)  at  least  125  but  less  than  L50  lbs.  add  5 

(F)  at  least  150  but  less  than  175  lbs.  add  6 

(G)  at  least  175  but  less  than  200  lbs.  add  7 
(H)  200  lbs.  or  more  add  8 

[unless  the  defendant,  other  than  a  defendant  subject  to 
(a)(1),  (a)(2),  or  (a)(3)  of  this  guideline  used  all  of  the 
explosive  materials  solely  for  lawful  commercial  uscs.l 


(2)  If  the  offease  iovoivcd  any  eqitosiwc  material  that 
the  defendaol  kacw  or  had  reason  to  believe  was 
stolen,  increase  by  6  leivelt. 

(3)  If  the  defeadaat  was  a  prolubiled  per«n  aad  sold, 
dealt,  or  otherwise  disposed  of  any  explosive 
material  to  a>y  person,  (other  ibao  a  liceasee  or 
permittee,)  increase  by  (1-2}  levels).) 

(4)  If  the  defeadaat  used,  possessed,  or  traaslcTTed  any 
explosive  material,  or  kacw,  iateaded,  or  had 
reasonable  caase  to  believe  the  expfosive  material 
would  be  used  or  possessed,  dviag  or  is  relation  to 
any  violent  or  (kng-rehted  conduct,  or  any  felony 
offense,  increase  by  (2-4)  levels.  If  the  resulting 
offense  level  is  less  than  level  (18},  increase  to  level 

(IS). 

(5)  If  a  recordkeeping  offense  reflected  an  eOort  to 
conceal  a  substantWe  offense  mvohruig  explosive 
materials,  apply  the  goidcfiae  for  the  st4>slaDlive 

offense. 

(c)      Crosi  Reference 

(1)       If  the  defendant  used  or  possessed  any  explosive 

material,  or  knew,  intended,  or  had  reasonable  cause 
to  believe  any  explosive  material  would  be  used  or  . 
possessed  during  or  in  connection  with  the 
commission  or  attempted  commission  of  another 
offense,  apply  the  offense  Icvd  from  the  underlying 
offease  if  the  resulting  offense  level  is  greater  than 
that  determined  above. 

Commentary 

Statutory  Provisions:    18  U.S.C.  §§  842,  844(d),  (h). 

Application  Notes: 

1.  The  term  'explosive  materialfsj'  is  dcfmcd  at  18  U.S.C. 
§  841(c)  as  meaning  explosives,  blasting  agents,  and 
detonators. 

2.  The  term   prohibited  person'  means  anyone  who:  (1)  is 
mider  indictment  for,  or  has  been  convicted  of,  a  'crime 
punishable  by  imprisonment  for  a  term  exceeding  one 
year';  (2)  is  a  fugitive  from  justicr;  (3)  is  an  unlawful 
nser  of,  or  is  adcfictcd  to,  any  eootroBed  substancr,  or 
(4)  has  been  adjudicated  as  a  mental  defective  or 
committed  to  a  mental  institution. 

3.  The  term  "violent  eondnct'  means  any  actsal,  attempted, 
or  agreed  upon  conduct  thai  involves  the  use,  attempted 
use,  or  threatened  use,  of  physical  force  against  the 
person  or  property  of  another  whether  or  not  a  criarina! 
charge  was  brought  or  conviction  obCained. 

4.  The  term  'drug-related  eondnct*  means  any  actual, 
attempted,  or  agreed  npon  conduct  that  involves  the 
use,  possession,  (fistribirtion,  mamifactve,  import,  or 
export,  of  any  controlled  substance,  whether  or  not  a 
criminal  charge  was  brought  or  conviction  obtained. 

5.  The  terms  'crime  of  violence,"  'controlled  substance 
offense,"  and  'prior  felony  conviction'  arc  defined  at 
§4B1.2(1),  (2),  and  Application  Note  3,  respectively 

6.  The  term  'explosives  offense'  means  an  offense  under 
federal  state,  or  local  law  prohibiting  the  manufacture. 


21 


Federal  Register  /  Vol.  56.  No.  12  /  Thur»day.  January  17. 1991  /  Notices 


1867 


assembly,  import,  export,  poMcssioa.  sale,  or 
distribution  of  any  explosive  materials.  The  term  docs 
not  include  recordkeeping  offenses  unless  such  offense 
reflected  an  effort  to  conceal  a  substantive  offease 
involving  explosive  materials. 
7.   For  the  purposes  of  calcubting  the  offense  level 

adjustment  under  the  Explosives  Table,  only  the  weight 
of  the  actual  explosive  material  is  to  be  considered. 
However,  the  weigjit  of  packaging  material  that  is 
necessary  to  the  use  or  detonation  of  the  explosives  may 
also  be  included;  any  other  shipping  or  packaging 
materials  are  to  be  excluded.  For  example,  the  paper 
and  fuse  on  a  stick  of  dynamite  would  be  included;  the 
box  that  the  dynamite  was  shipped  in  would  not  be 
included.  Further,  only  explosive  materials  that  were 
unlawfully  possessed,  distributed,  imported,  shipped, 
transferred,  or  otherwise  disposed  of.  are  to  be  included 
in  the  Explosives  Table  calculation. 
8.  The  term  'underlying  offense'  includes  a  conspiracy 
or  attempt  to  commit  an  offense.  The  Commiswon 
anticipates  that,  where  applicable,  the  underlying 
offense  will  most  often  mw^:  I2A1.1  (First 
Degree  Murder);  52A1.2  (Second  Degree  Murder); 
§2A1J  (Voluntary  Manslaughter);  §2A1J 
(Conspiracy  to  Commit  Murder);  82A2.1  (Assault 
with  Intent  to  Commit  Murder;  Attempted  Murder); 
§2A2.2  (Aggravated  Assault);  §2B3.1  (Robbery); 
§2B32  (Extortion  by  Force  or  Threat  of  Injury  or 
Serious  Damage);  I2D1.1  (Unlawful  Manufacturing. 
Importing,  Exporting  or  Trafficking);  or  §2D1.4 
(Attempts  and  Conspiracies).  This  list  b  merely 
illustrative  and  is  not  intended  to  be  exclusive.*. 

Reason  for  Amendment:  The  Commission  thoroughly 
examined  the  explosive  materials  guidelines  (H2K1.1  - 
2K1.7)  and  the  firearms  guidelines  (§§2K2.1  -  2K2.5)  in 
view  of  commenU  received  from  judges,  probation  officers 
and  practitioners.  The  Commission  also  evaluated  the 
avaUablc  case  files,  presentence  reports,  appellate  decisions 
and  rccommcndatioos  of  the  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  (ATF).  As  a  result  of  this  review,  the 
Commission  proposes  an  amendment  that  would  combine 
four  explosive  materials  guidelines,  H2K1.1,  2K12,  2K1J. 
and  2K1.6.  into  a  single  explosive  materiab  guideline  at 
§2K1.1. 

The  CommisMon  intends  this  amendment  and  consolidation 
of  guidelines  to  achieve  the  following  objectives: 

(1)  address  concerns  raised  by  judges,  probation  officers, 
and  practitioners  and  suggested  by  a  review  of 
presentence  rcporU  and  case  law; 

(2)  eliminate  duplication  and  confusion  in  the 
application  of  the  current  guidelines,  particularly 
with  respect  to  mnki|de  cross  references  and  the 
potential  application  of  mcwe  than  one  guideline  to 
the  same  statute; 

(3)  reduce  departures  and  potential  scntendng  disparity 
by  relying  more  heavily  on  spedfjc  offcnse 


characteristics  and  real  offense  conduct  and  less  on 
the  statute  of  conviction; 

(4)  simplifying  application  of  the  guidelines  by  making 
the  explosive  materials  and  fu-earms  guidelines  more 
parallel;  and 

(5)  avoid  the  need  to  revisit  fu^eanns  and  explosive 
materials  guidelines  by  comprehensively  setting 
appropriate  levels  and  offense  characteristics  in  this 
amendment  cycle. 

The  Commission's  firearms  and  explosive  materials  report 
detailing  its  fmdings  is  available  for  inspection  at  the 
Commission's  offices. 


22.   Proposed  Amendn»cnt:   Chapter  Two,  Part  K, 
Subpart  2,  is  amended  by  deleting  in  their  enUrety  seaions 
2K2.1.  2K2.2,  2K2J,  and  2K2J,  and  inscnbg  in  lieu 
thereof  the  following  new  section  2K2.1: 

"§2K2.1     Prohibited  Transactions  Involving  Fu-earms 

(a)       Base  Offense  Level  v Apply  the  Greatest): 

(1)  (18)-[201,  if  the  offense  conduct  involved  one  or 
more  firearms  defined  in  26  U.S.C.  §  5845(a);  [but  if 
the  offense  conduct  involved  one  or  more  destructive 
devices,  as  defined  in  26  U.S.C.  §  5845(f).  then  level 

(2)  (24),  if  the  defendant  is  a  prohibited  person  and  tiaa 
at  least  two  prior  (convictions  for  a  violent  felony  or 
serious  drug  offense)   (felony  convictions  for  a  crime 
of  violence  or  controlled  substance  offense)   (,  or 
firearms  offense);  but  if  the  offense  conduct  involved 
one  or  more  firearms  defined  in  26  U.S.C.  § 
5845(a),  then  level  [26), 

(3)  (20),  if  the  defendant  is  a  prohibited  person  and  had 
one  prior  (conviction  for  a  violent  felony  or  serious 
drug  offense)   [febny  conviction  for  a  crime  of 
violence  or  controlled  substance  offease]  {,  or 
fu-earms  offense);  but  if  the  offense  conduct  involved 
one  or  more  firearms  defined  in  26  U.S.C.  § 
5845(a),  then  level  (22); 

(4)  [14)-(16),  if  the  defendant  is  a  prohibited  person;  hut 
if  the  offense  conduct  mvolved  one  or  more  firearms 
defmed  in  26  U.S.C.  §  5845(a).  then  level  (20); 

(5)  (12),  if  the  defendant 

(A)  is  convicted  of  18  U.S.C.  i  922(a)(1)  (engaging  in 
the  business  of  importing,  manufacturing,  or 
dealing  in  ammunition  or  firearms),  unless  the 
offense  condua  involved  one  or  more  firearms 
defmed  in  26  U.S.C.  §  5845(a); 

(B)  is  convicted  of  18  U.S.C  S  922(h)  (receiving, 
possessing,  or  transporting  ammunition  or 
firearms  while  employed  by  a  prohibited  person), 
unless  the  offense  conduct  involved  one  or  mare 
fuearms  dcfu^d  in  26  U.S.C.  §  5845(a); 

(C)  unlawMly  manufactured,  sold,  imported,  or 
delivered  any  armor  piercing  ammurulion, 

(D)  unlawfully  engaged  in  offense  conduct  which 
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involved  one  or  more  'non-detectable'  fircanns 
described  in  18  U.S.C.  {  922(p); 
(E)      (other  than  a  licensed  importer,  licensed 
manufacturer,  licensed  dealer,  or  licensed 
collector,]  unlawfully  transferred,  sold,  traded, 
gave,  transported,  or  delivered  any  firearm  to  any 
person  who  does  not  reside  in  the  state  m  which 
the  transferor  resides;)  or 

(6)       (6l-(8I,  otherwise. 

(b)      Spcdfic  Offense  Characteristics 

(1)  If  the  defendant,  other  than  a  defendant  subject  to 
§2K2. 1(a)(2)  or  (a)(3),  used  or  possessed  all 
ammunition,  or  all  firearms,  other  than  a  fu^earra 
defmcd  in  26  U.S.C  §5845(a),  solely  for  lawful 
sporting  purposes  or  collection,  deacasc  the  offense 
level  determined  above  to  level  [61(811 

(2)  If  the  offense  involved  the  use,  possession, 
distribution,  or  other  disposition  of  three  or  more 
firearms,  increase  as  follows  for  the  number  of 
unlawful  fuearms: 


Number  of  Firearms 

Increase  in  Levc 

(A)   3-» 

addl 

(B)   5-7 

add  2 

(C)  8-12 

add  3 

(D^    13-24 

add  4 

(E)   25-49 

add  5 

(F)   50  or  more 

add  6. 

(3)  If  any  firearm  was  stolen,  or  had  an  altered  or 
obliterated  serial  number,  or  was  not  identified  by  a 
serial  number,  increase  by  2  levels. 

(4)  If  the  defendant  is  convicted  of  18  U.S.C.  §922(d) 
(selling,  or  otherwise  disposing  of  ammunition  or 
any  firearm  to  a  prohibited  person),  inaeasc  by  6 
levels. 

(5)  If  the  defendant  unlawfully  sold  or  delivered 
ammunition,  or  any  firearm,  to  an  underage  person, 
inaease  by  [ll-{3|  levels). 

(0)       If  the  defendant  was  a  licensed  importer,  licensed 
manufacturer,  licensed  dealer,  or  licensed  collector, 
and  unlawfully  sold  or  delivered  or  otherwise 
disposed  of  any  firearm  to  any  person  in  violation  of 
any  state  law  or  public  ordinance,  increase  by  1 

level. 

(7)       If  the  defendant  used,  possessed,  or  transferred  any 
firearm,  or  knew,  intended,  or  had  reasonable  cause 
to  believe  the  firearm  would  be  used,  possessed,  or 
transferred  during  or  in  relation  to  any  violent  or 
drug-related  conduct,  or  any  felony  offense,  increase 
by  |21-(41  levels. 

((8)  If  the  defendant  was  a  prohibited  person  and  sold, 
dealt,  or  otherwise  disposed  of  any  furarm  to  any 
person,  (other  than  a  licensed  dealer,]  inaease  by 
(11(2)  lcvel(s).] 

(9)      If  the  defendant  unlawfully  possessed  or  caused  any 
firearm  to  be  present  in  a  federal  court  facility, 
increase  by  121-(4l  levels. 

(10      If  the  defendant  unlawfully  possessed  or  discharged 


a  firearm  in  a  school  zone,  inaease  by  {21(41  levels. 

(c)       Cross  Reference 

(1)       If  the  defendant  used  or  possessed  any  firearm,  or 
knew,  intended,  or  had  reasonable  cause  to  believe 
the  firearm  would  be  used  or  possessed,  during  or  in 
connection  with  the  commission  or  attempted 
commission  of  another  offense,  apply  the  guideline 
for  the  underlying  offense  if  the  resulting  offense 
level  is  greater  than  that  fietermined  above. 

Commentary 

Statutory  Provisions:    18  U.S.C.  §§  922,  924(b),  (0,  (g).  930, 
1715;  26  U.S.C.  §  5861. 

Application  Notes: 

1.  The  term  'firearm,'  unless  otherwise  specified  by  the 
guideline,  means:    (A)  any  weapon  (including  a  starter 
gun,  handgun,  rifle,  shotgun,  short  barreled  rifle  or 
shotgun,  or  machinegun)  which  will  or  is  designed  to  or 
may  readily  be  converted  to  expel  a  projectile  by  the 
action  of  an  explosive;  (B)  the  frame  or  receiver  of  any 
such  weapon;  (C)  any  fwearm  muffler  or  silencer;  or 

(D)  any  destructive  device.   Such  term  docs  not  include 
an  antique  firearm.   Refer  to  18  U.S.C.  §  921(a)(3)-(8) 
for  a  more  detailed  defmition.  This  defmition  is 
broader  than  that  used  in  Application  Note  1(e)  of  the 
Commentary  to  §1B1.1  (Application  Instructions). 

2.  A  'firearm  defined  in  26  U.S.C.  §5845(a)'  means  a 
firearm  that,  by  its  nature,  is  generally  considered  to  be 
more  dangerous  than  other  fu-carms.  A  §5845(a) 
firearm  primarily  includes:   (A)  any  short  barreled 
shotgun  or  rifle  or  any  weapon  made  therefrom;  (B)  a 
machinegun;  (C)  a  silencer;  (D)  a  destructive  device;  or 

(E)  any  'other  weapon'  as  that  term  is  defined  by  26 
use.  §5845(e).   A  §5845(a)  firearm  does  not  include 
unaltered  handguns  or  regulation-length  rifles  or 
shotguns.   Refer  to  26  U.S.C.  §5845(a),  et  seq.,  for  a 
more  detailed  definition. 

3.  The  term  'firearms  offense'  means  an  offense  under 
federal.  State,  or  local  law  prohibiting  the  manufacture, 
assembly,  import,  export,  possession,  sale,  or 
distribution  of  any  firearm  or  ammunition.  The  term 
does  not  include  record  keeping  offenses  unless  such 
offense  reflected  an  effort  to  conceal  a  substantive 
offense  involving  firearms  or  ammunition. 

4.  The  term  'prohibited  person'  means  anyone  who:  (1)  is 
under  indictment  for,  or  has  been  convicted  of,  a  'crime 
punishable  by  imprisonment  for  more  than  one  year,'  as 
defmed  by  18  U.S.C.  §  921(a)(20);  (2)  is  a  fugitive  from 
justice;  (3)  is  an  unlawful  user  of,  or  is  addicted  to,  any 
controUed  substance;  (4)  has  been  adjudicated  as  a 
mental  defective  or  committed  to  a  mental  institution; 
(5)  being  an  alien,  is  illegally  or  unlawfully  in  the 
United  States;  (6)  has  been  discharged  from  the  Armed 
Forces  under  dishonorable  conditions;  or  (7)  having 
been  a  citizen  of  the  United  States,  has  renounced  his 
citizenship. 

5.   The  terms  'crime  of  violence,'  'controlled  substance 


23 


Federal  Register  /  Vol.  56.  No.  12  /  Thursday,  January  17.  1991  /  Notices 


1868 


offense,'  and  'prior  felony  conviction'  are  defined  at 
§4BL2(1),  (2).  and  App.  Note  3,  respectively. 

6.  The  term  'engaged  in  die  business'  is  defined  at  18 
U.S.C.  §  921(a)(21).  The  term  'ammunition'  is  defined 
at  18  U.S.C  S  921(a)(17)(A).  The  term  'armcw  piercing 
ammunition'  is  defined  at  18  U.S.C  i  921(aX17)(B). 
The  term  "underage  person'  is  defined  at  18  U.S.C  S 
922(b)(1). 

7.  Under  §2K2.1(b)(l).  'lawful  sporting  purposes  or 
collection'  as  determined  by  the  surrounding 
circumstances  provides  for  an  offense  level  [6-8]. 
Relevant  surrounding  circumstances  include,  among 
others,  the  number  and  type  of  firearms  and 
ammunition,  the  location  and  circumstances  of 
possession,  the  nature  of  the  defendant's  criminal 
history  (e.g.,  whether  involving  fu-earms),  and  the  extent 
to  which  possession  was  resUiaed  by  local  law. 
Defendants  subject  to  §2K2.1(a)(2)  (prohibited  person 
with  two  prior  qualifying  convictions)  and  §2K2.1(a)(3) 
(prohibited  person  with  one  prior  qualifying  conviction), 
are  not  eligible  for  the  'lawful  sporting  purposes  or 
collection'  reduction  under  §2K2.1(b)(l).l 

8.  For  the  purposes  of  calculating  the  offense  level 
adjustment  under  the  Firearms  Table,  include  only 
firearms  that  were  unlawfully  possessed,  distributed,  or 
otherwise  disposed  of.  If  the  number  of  fu-eanns 
exceeded  fifty,  an  upward  departure  may  be  warranted. 
An  upward  departure  especially  may  be  warranted  in 
the  case  of  [large  numbers  of]  [multiplel  National 
Firearms  Act  fircanns  (e.g.,  machincguns,  destructive 
devices)  or  military  type  assault  rifles. 

9.  The  term  'identified  by  a  serial  number'  mdudes 
identification  by  a  serial  number,  as  required  by  26 
U.S.C.  S  5842(a),  and  such  other  identification  as  the 
Seaetary  may  by  regulations  prescribe,  pursuant  to  26 
U.S.C.  §  5842(a)  and  (c). 

10.  The  term  Violent  conduct'  means  any  actual, 
attempted,  or  agreed  upon  conduct  that  involves  the 
use,  attempted  use,  or  threatened  use,  of  physical 
force  against  the  person  or  property  of  another, 
whether  or  not  a  criminal  charge  was  brought  or 
conviction  obtained. 

11.  The  term  'drug-related  conduct'  means  any  actual, 
attempted,  or  agreed  upon  conduct  that  involves  the 
use,  possession,  distribution,  manufacture,  import,  or 
export,  of  any  controlled  substance,  whether  or  not  a 
criminal  charge  was  brought,  or  conviction  obtained. 
The  term  'any  felony  offense'  means  'an  offense 
punishable  by  imprisonment  for  a  term  exceeding 
one  year,'  as  provided  in  18  U.S.C.  §  924(b). 

12.  The  term  'federal  court  facility"  means  the 
courtroom,  judges'  chambers,  witness  rooms,  jury 
deUberalion  rooms,  attorney  conference  rooms, 
prisoner  holding  cells,  offices  of  the  court  clerks,  the 
United  Sutes  attorney,  and  the  United  States 
marshal,  probation  and  parole  offices,  and  adjoining 
corridors  of  any  court  of  the  United  Sutes. 

13.  The  term  'school  zone'  is  defined  at  18  VS.C.  § 
922(q).  Under  18  U.S.C  §  922(q),  a  sentence  of 
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imprisonment  must  be  imposed  in  addition  to  the 
sentence  for  the  underlying  offense,  and  the  sentence 
of  imprisonment  imposed  mider  18  U.S.C.  5  922(q) 
must  run  consecutively  to  any  other  sentence  of 
imprisonment  Therefore,  the  court,  in  order  to 
comply  with  the  statute,  should  divide  the  sentence 
on  the  judgment  form  between  the  sentence 
attributable  to  the  underlying  offense  and  the 
sentence  attributable  to  the  enhancement  The  court 
will  have  to  ensure  that  the  total  punishment'  (i.e., 
the  sentence  for  the  underlying  offense  and  the 
sentence  of  imprisonment  imposed  under  18  U.S.C. 
§  922(q))  is  m  accord  with  the  guideline  range  for 
the  offense  committed  while  on  release,  as  adjusted 
by  the  relevant  specific  offense  diaracteristic   For 
example,  if  the  applicable  adjusted  guideline  range  is 
30-37  months  and  the  court  determines  'total 
punishment'  of  36  months  is  appropriate,  a  sentence 
of  30  months  for  the  underlying  offense,  plus  6 
months  under  18  U.S.C.  S  922(q)  would  satisfy  this 
requirement. 

The  term  'underlying  offense'  includes  a 
conspiracy  or  attempt  to  commit  an  offense. 
The  Commission  anticipates  that,  where 
applicable,  the  underlying  offense  most  often 
involved  will  be:   §2A1.1  (Fu-st  Degree 
Murder);  §2A1.2  (Second  Degree  Murder); 
§2A13  (Voluntary  Manslaughter);  §2Ali 
(Conspiracy  to  Commit  Murder);  §2A2.1 
(Assault  with  Intent  to  Commit  Murder; 
Attempted  Murder);  S2A2.2  (Aggravated 
Assault);  §2B3.1  (Robbery);  52B3.2  (Extortion 
by  Force  or  Threat  of  Injury  or  Serious 
Damage);  §2D1.1  (Unlawful  Manufacturing. 
Importing,  Exporting  or  Trafficking);  or 
§2D1.4  (Attempts  and  Conspiracies).  This  list 
is  merely  illustrative  and  is  not  intended  to  be 
exhaustive. 

A  defendant  who  is  subject  to  an  enhanced  sentence 
under  the  provisions  of  18  U.S.C.  §  924(e)  is  an 
Armed  Career  Criminal,  and  §4B1  4  shall  be 
applied. 


Background:   [Existing  text  to  be  retained. ]'. 

Reason  for  Amendment:   The  Commission  thoroughiy 
examined  the  firearms  guidelines  (§§2K2.1  -  7KL5)  and  the 
explosive  materials  guidelines  (§§2K1.1  -  2K1.7)  in  light  of 
comments  received  from  judges,  probation  ofTiccrs  and 
practitioners.  The  Commission  also  evaluated  the  available 
case  fdes,  presentence  reports,  appellate  decisions  and 
recommendations  of  the  Bureau  of  Alcohol,  Tobacco,  anJ 
Firearms  (ATF).  As  a  rcsuh  of  this  review,  the 
Commission  proposes  an  amendment  that  would  combme 
four  of  the  firearms  guidelines,  §§2K2.1,  2K2.2,  2K23.  and 
2K2.5,  into  a  single  fu^carms  guideline  at  §2K2.1. 

The  Commission  intends  this  amendment  and  consoUdalton 
of  guidelines  to  achieve  the  following  objectives; 
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(1)  tddress  concenis  raised  by  judges,  probation  officers, 
and  practitioiicn  and  suonted  by  a  review  of 
presentence  reporU  and  case  law, 

(2)  fit«ni«i«*«^  dupiicatioa  and  coofiision  in  the 
tppiicatioo  of  the  cnrreot  gnidelines,  particularty 
with  respect  to  multipie  cross  references  and  the 
potential  appiicatioo  of  more  than  one  guideline  to 
the  same  statute; 

(3)  reduce  departures  and  potential  sentencing  disparity 
by  relying  more  heavily  on  specific  offense 
fhary*^"«**«  and  real  offense  conduct  and  less  on 
the  statute  of  coovictioa; 

(4)  simplifying  the  application  of  the  guidelines  by 
making  the    explosive  materials  and  firearms  guidelines 
more  parallel;  and 

(5)  avoid  the  need  to  revisit  firearms  and  explosive 
■uterials  guidelines  by  comprehensively  setting 
appropriate  levels  and  offense  characteristics  La  this 
amendment  cycle. 

The  Commission's  firearms  and  explosive  materials  report 
detailing  its  findings  is  available  for  inspection  at  the 
Commission's  offices. 


Part  L  -  Ofleascs  Involving  Imnigratioa,  Naturalization, 
and  Passports 

23(A).  Proposed  Amendment:  Section  2L1.1  is 
amended  by  deleting  subsection  (a)  and  inserting  in  lieu 
thereof: 

"(a)     Base  Offense  Level: 

(1)  (121-{201,  if  the  defendant  was  convicted  under  8 
VS.C.  i  1327;  or 

(2)  9,  otherwise.' 

Reason  for  Amendment:   This  amendment  is  in  response 
to  statutory  changes  made  by  Section  543(b)(4)  of  the 
Immigration  Act  of  1990. 

(B).  Section  2L1.2(b)  is  amended  by  adding  the 
following  additional  subdivision: 

•(2)     If  the  defendant  previously  was  deported  after 
mit^lnmg  a  conviction  for  an  aggravated  felony, 
increase  by  (61-1201  levels."; 

and  by  deleting  "aiaracteristic"  and  inserting  in  lieu  thereof 
'Characteristics  (If  more  than  one  applies,  use  the 
greater):'. 


The  Commentary  to  §2L1.2  captioned  'AppUcation  Notes" 
is  amended  in  Note  3  by  deleting  the  last  sentence  as 
follows: 

'In  the  case  of  a  defendant  previously  deported  after 
sustaining  a  conviction  for  an  aggravated  felony  as  defined 
m  8  VS.C  i  1101(a),  or  for  any  other  violent  felony,  an 
upward  departure  may  be  warranted.*. 

The  Commentary  to  82LL2  captioned  'Application  Notes' 
is  amended  in  Note  4  by  deleting  •adjustment'  and  inserting 
in  lieu  thereof  'adjustments',  by  inserting  'and  (b)(2)' 
immediately  following  '(b)(1)',  by  deleting  'is*  and  inserting 
in  lieu  thereof  "are",  and  by  deleting  "conviction"  and 
inserting  in  lieu  thereof  'convictions". 

The  Commentary  to  J2L12  captioned  "AppUtation  Notes" 
is  amended  by  inserting  the  following  additional  note: 

■5.  The  adjustment  under  §2L1.2(b)(2)  applies  regardless  of 
whether  the  aggravated  felony  conviction  was  in 
violation  of  federal  or  state  law.  This  adjustment  also 
applies  to  aggravated  felonies  as  defined  in  8  IJS.C.  § 
1101(a)(43)  that  were  b  violation  of  foreign  law  for 
which  the  term  of  imprisonment  was  completed  within 
the  previous  15  years.* 

Reason  for  Amendment:  This  proposed  amendment 
reflects  the  different  sUtutory  penalties  for  illegal  reentry 
of  a  deported  alien.  Tide  8  U.S.C.  S  1326  provides  a 
statutory  maximum  term  of  imprisonment  of  five  years  for 
an  alien  who  illegally  reenters  the  United  States  subsequent 
to  a  prior  deportation  for  a  felony  conviction.  This  same 
statute  provides  a  statutory  maximum  term  of 
imprisonment  of  fifteen  years  where  the  prior  deportation 
was  subsequent  to  an  aggravated  felony  conviction. 

9 

niustration  of  K2L1A  and  21A2  u  amended  by 
proposed  amendment  23  (A)  and  (B):. 

§2L1 .1.     Smuggling,  Transporting,  or  Harboring  an 
Unlawful  Alien 

(jQ       PiUftff  nffen.«:  Uvcl:  9 
(aj       Base  Offense  Level- 

( 1)  {12}-[20l,  if  the  defendant  was  convicted  under  8 
use.  §  1327;  or 

(2)  9,  otherwise.  .      . 


§2L1.1     Unlawfully  Entering  or  Remaining  in  the  United 
States 

(a)  Base  Offense  Leveh  8 

(b)  Specific  Offense  Oiaracteristic  Ouiracleristics 
(If  more  than  one  applies,  use  the  ffeater): 

(1)       If  the  defendant  previously  was  deported  after 
sustaining  a  conviction  for  a  felony,  other  than  a 
felony  involving  violation  of  the  immigration  laws. 


25 


Federal  Register  /  Vol.  56.  No.  12  /  Thursday,  lanuary  17. 1991  /  Notices 


1B71 


increase  by  4  levels, 

(2)      If  the  defendant  previously  was  deported  after 
sustaining  a  conyiction  for  an  aggnn-ated  felony, 
'   increase  by  16I-[20J  levels. 

Commentary 


•     •     • 


Application  Notes: 


3,   A  4-lcvei  increase  is  provided  under  subsection  (b)(1)  in 
the  case  of  a  defendant  who  was  previously  deported 
after  sustaining  a  conviction  for  a  felony,  other  than  a 
felony  involving  a  violation  of  the  immi^ation  laws.  Ifl 
\hq  rase  of  a  defendant  previously  deported  after 
);<i.jaininy  a  conviction  for  an  aggravated  felony  as 
<}rj,f>i^4  in  S  ll.S.C.  6  llOUaV  or  for  any  other  violent 
fp.lnnv.  an  upward  departure  mav  be  warranted. 

4  The  adjustment  adjustmsnts  under  §2L1.2(b)(l)  and 
(b)(1)  \i  are  in  addition  to  any  criminal  history  points 
added  for  such  conviction  convictions  in  Chapter  4.  Part 
A  (Criminal  History). 

5  Vie  adjustment  under  §2L1.2(b)(2)  applies  regardless  of 
whether  the  aggravated  felony  conviction  was  in  violation 
of  federal  or  stale  law.    This  adjustment  also  applies  to 
aggrmvicd  felonies  as  defined  in  8  US.C  §  1101(a)('t3) 
that  were  in  \iolation  offoreig?i  law  for  which  the  term  of 
imprisonment  was  cornpleted  within  the  pre\-ious  IS  years. 

Chapter  Two.  Part  N,  Subpart  1  •  Tampering  Wlh 
Consumer  Products 

24(A).   Proposed  Amendment:   Section  2N1.1  is 
amended  in  the  title  by  deleting  "Serious"  and  inserting  in 
lieu  thereof  'Bodily'. 

Section  2N1.1  is  amended  by  redesignating  subsection  (b) 
as  (c)  and  by  inserting  the  following: 

'(b)     Specific  Offense  Characteristics 

(1)  (A)  If  a  victim  sustained  permanent  or  life- 
threatening  bodily  injury,  increase  by  4  levels;  (B)  if 
a  victim  sustained  serious  bodily  injury,  increase  by  2 
levels;  or  (C)  if  the  degree  of  injury  b  between  that 
specified  in  subdivisions  (A)  and  (B),  increase  by  3 
levels. 

(2)  If  the  offense  posed  a  risk  of  death  or  serious  bodily 
injury  to  numerous  individuab  (e.g.,  an  attempt  to 
poison  products  offered  for  distribution  to  the 
public),  increase  by  4  levels, 

(3)  If  the  offense  involved  extortion,  increase  by  2 
levels,". 

Section  2N1.1  is  amended  b  subsection  (c)  (formerly 
subsection  (b))  by  deleting  "Cross  Reference'  and  inserting 


b  lieu  thereof  "Cross  References",  by  renumbering  "(1)"  as 
"(3)',  and  by  inserting  the  following  additional  subdivisions; 

"(1)      If  the  offense  resulted  b  death,  apply  §2A1.1  (JF\nx 
Degree  Murder)  if  the  death  was  caused 
intentionally  or  knowingly,  and  §2A1,2  (Second 
Degree  Murder)  b  any  other  case. 

(2)      If  the  offense  was  tantamount  to  aucmpied  murder, 
apply  §2A2,1  (Assault  With  Intent  to  Commit 
Murder,  Attempted  Murder),  if  the  resulting  offense 
level  is  greater  than  that  dclermbed  above.'. 

Section  2NL1  is  amended  by  inserting  the  following 
additional  sut>sectioa: 

'(d)     Special  Instruction 

(1)       If  the  defendant  is  convicted  of  a  single  count 

bvolving  (A)  the  death,  permanent,  life-threatening, 
or  serious  bodily  bjury  of  more  than  one  victim,  or 
(B)  conduct  tantamount  to  the  attempted  murder  of 
more  than  one  victim,  apply  Chapter  Three,  Part  D 
(Multiple  Counts)  as  if  the  defendant  had  been 
convicted  of  a  separate  count  for  each  such  viaim " 

The  Commentary  to  52N1.1  captioned  "Application  Note'  is 
amended  in  Note  1  by  deleting  "death,  bodily  bjury,".  and 
by  inserting  "or  bodily  bjury  to  (multiple  victimslja  victim 
or  victims]  resulted  that  is  not  taken  bio  account  b  the 
determination  of  the  offense  level,"  immediately  before  "an 
upward  departure". 

The  Commentary  to  §2N1.1  captioned  'Application  Note'  is 
amended  b  the  caption  by  deleting  'Note'  and  inserting  in 
lieu  thereof  "Notes",  and  by  bscrting  the  following 
additional  note: 

"2.  In  the  unusual  case  where  the  offense  did  not  involve  a 
risk  of  death  or  serious  bodily  bjury.  a  downward 
departure  may  be  warranted". 

The  Commentary  to  §2Nl.l  captioned  'Background"  is 
amended  by  deleting  "Background   The  base  offense  level 
reflects  the  risk  of  death  or  serious  bjury  posed  to 
significant  numbers  of  people  by  this  type  of  produa 
tampering.". 

Reason  for  Amendment:   The  addition  of  specific  offense 
characteristic  (b)(1)  bcorporates  an  adjustment  for 
permanent,  lifo-threatening,  or  serious  bodily  bjury  directly 
bto  the  guidelbe  offense  level  Similarly,  the  addition  of 
cross  references  (1)  and  (2)  incorporate  adjustments  where 
death  resulted,  or  where  the  offense  was  tantamount  to 
attempted  murder,  directly  bto  the  guideiinc  offense  level. 
The  addition  of  special  instruction  (d)(1)  provides  that 
where  the  conduct  addressed  by  new  specific  offense 
characteristic  (b)(1)  or  new  cross  references  (c)(1)  and  (2) 
involve  multiple  victims,  the  conduct  bvolving  each  vidira 
is  to  be  treated  as  if  contained  in  a  separate  count  of 
conviction. 
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The  atWition  of  ipecific  offense  characicriiUic  (bKI^) 
increases  the  offense  level  by  4  \eyeh  where  ihc  offense 
involved  a  risk  of  death  or  serioos  bodily  injury  to 
numerous  victims.   Current  background  commentary  sUlmg 
that  the  base  offense  level  reflects  the  risk  of  death  or 
serious  bodily  injury  posed  to  significant  numbers  of 
people"  would  be  deleted. 

The  addition  of  specific  offense  characteristic  (b){3)  is  in 
addition  to  the  current  cross  reference  to  42B3.2  (Extortion 
by  Force  of  Threat  of  Injury  or  Serious  Damage)  and 
would  increase  the  minimum  offense  level  in  such  case  to 

level  27. 

The  revision  of  the  title  reference  (from  Serious  Bodily 
Injury  to  Bodily  Injury)  combined  with  the  addition  of 
Application  No<e  2  v»ould  provide  that  this  guideline 
applies  where  only  bodily  injury  (and  not  death  or  seritius 
boJJIy  injury)  is  risked.   At  the  same  lime  it  would  provide 
that  where  onty  bodily  injury  was  risked,  a  downward 
departure  may  be  warranted. 

(B).   Pri>p«»ed  Amendment:   The  Commission  seeks 
comment  on  whether  additional  adjustments  comparable  to 
ihosc  contained  in  the  above  proptisal  should  be 
incorporated  in  }2N1.2  (Providing  False  Information  or 
Threatening  to  Tamper  with  Consumer  Products)  to  reneei 
similar  concerns. 


§2Rl.l.      Bid-Rigging,  Pric«-Flxing  or  Market-AlliKation 
Agrrtmcnts  Among  Competitors 

25.   Proposed  Amendment;    Section  2R1  1(a)  is 
amended  by  deleting  "<)"  and  inserting  in  lieu  thereof  "10". 

Section  2R1.1  is  amended  in  subsection  (b)(2)  by  deleting 
■less  than  Sl.OOO.fXX)  or  more  than  $4,000,000"  and  in.scriing 
m  lieu  thereof  'greater  than  J400.000"  and  by  deleting 


■(A) 

Less  than  $1,000,000 

subtract  1 

(B) 

$1,000,000  -  $4,000,000 

no  adjustment 

(C) 

More  than  $4,000,000 

addl 

(D) 

More  than  $15,000,000 

add2 

(E) 

More  than  $50,000,000 

add  3-. 

and  inserting  in  lieu  thereof; 

■(A) 

More  than  $4004100 

addl 

(B) 

More  than  $1,000,000 

add2 

(C) 

More  than  $2,500,000 

■dd3 

(D) 

More  than  $6,2504)00 

a<ld4 

(E) 

More  than  $15,000,000 

add5 

(H 

More  than  $37,500,000 

idd6 

(C.) 

More  than  $100,000,000 

addr. 

"(c) 

(1) 


(2) 


Special  Instructions  for  Fmcs 
For  an  individual,  the  minimum  guideline  fine  shall 
be  1  percent  of  the  volume  of  commerce,  but  not 
less  than  $20,000,  and  the  maximum  guideline  fine 
shall  be  5  percent  of  the  vohime  of  commerce. 
For  an  organization,  the  guideline  fine  range  is  from 
20  to  50  percent  of  the  volume  of  commerce,  but  not 
less  than  $100,000.". 


Section  2R1.1  is  amended  by  deleting  subsection  (c)  and 
inserting  in  Beu  thereof  the  following: 


The  Commentary  to  §2R1.1  captioned  "Application  Notes" 
is  amended  by  deleting  Note  1  and  inserting  in  lieu  thereof; 

•1.  The  provisions  of  §3B1.1  (Aggravating  Role)  and  §3B1.2 
(Mitigating  Role)  should  be  applied  to  an  individual 
defendant,  as  appropriate,  to  reflect  the  individuaTs  role 
m  committing  the  offense.   For  example,  if  a  sales 
manager  organizes  and  leads  the  price-fixing  aaivity  of 
five  or  more  participants,  a  4  level  increase  is  called  for 
under  53B1.1.  An  individual  should  be  considered  for  a 
downward  adjustment  under  J3B1.2  for  a  mitigating 
role  in  the  offense  only  if  he  was  responsible  in  some 
minor  way  for  his  firm's  participation  in  the 
conspiracy.*. 

The  Commentary  to  §2R1.1  captioned  "Background"  is 
amended  by  deleting  the  first  sentence  of  the  third 
paragraph  and  inserting  in  lieu  thereof: 

"Under  the  giiidclines,  prison  terms  for  these  offenders 
should  be  much  more  common,  and  usually  somewhat 
longer,  than  was  typical  in  pre-guidcline  practice.". 

The  Commentary  to  §2R1.1  captioned  "Background"  is 
amended  by  deleting  the  last  sentence  of  the  third 
paragraph. 

The  Commentary  to  §2R1.1  captioned  "Background"  is 
amended  by  deleting  the  last  four  paragraphs. 

Reason  for  the  Amendment:   This  amendment  increases 
the  offense  levels  for  antitrust  violations  to  make  them 
more  comparable  to  the  offense  levels  for  fraud  that  result 
m  comparable  amounts  of  loss.   The  base  offense  level  for 
aniitrust  violations  starts  higher  than  the  base  offense  level 
for  fraud  violations  because  of  the  serious  nature  of 
antitrust  violations,  but  the  offense  levels  for  antitrust 
offen-scs  based  on  vohime  of  commerce  increase  less 
quickly  than  the  offense  levels  for  fraud  based  on  the 
roagniiude  of  loss  because  the  average  level  of  mark-up 
from  an  antitrust  violation  may  tend  to  decline  with  the 
volume  of  commerce  involved.  The  amendment  also 
reduces  the  minimum  guideline  fine  level  based  oa  the 
volume  of  commerce  to  reilcct  a  marginaJ  shift  from  fines 
to  imprisonment  as  the  more  effective  means  to  deter 
antitrust  offenses. 


Illustration  of  S^Rl.l  as  amended  by 
proposed  ameadncot  25: 
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§2R1.1.     Bid-Rigging,  Price-Fudng  or  Market-Allocation 
Agreements  Among  Competitors 

(a)  Base  Offense  Level;   2  10 

(b)  Specific  Offense  Characteristics 

(1)       If  the  conduct  involved  participation  in  an  agreement 
to  submit  non-competitive  bids,  increase  by  1  level. 

(2)-     If  the  volume  of  commerce  attributat>le  to  the 
defendant  was  less  than  $1.0Q()  OOP  or  more  than 
$4.000.000  grtater  than  S400,000,  adjust  the  offense 
level  as  follows: 


Volume  of  Commerce 
(Apply  the  Greatest) 
<A\   I^ss  than  $1.000.000 
m^   $1  000.000  -  $4.000.000 
(C\   More  than  $4.000.000 
rm    More  than  $15.000.000 
(F^    More  than  $50.000.000 

(A)  More  than  $400,000 

(B)  More  than  S  1.000.000 

(C)  More  than  $2,500,000 

(D)  More  than  $6,250,000 
{£}  More  than  $15,000,000 

(F)  More  than  $37,500,000 

(G)  More  Uian  $100,000,000 


Adjustment  to 
Orfensc  Level 
subtract  1 
no  adjustment 
addl 

adsL2 

add  1 
add2 
adds 
add4 
adds 
add6 
add  7. 


For  purposes  of  this  guideline,  the  volume  of  commerce 
attributable  to  an  individual  participant  in  a  conspiracy  is 
the  volume  of  commerce  done  by  him  or  his  principal  in 
goods  or  services  that  were  affeaed  by  the  violation.   When 
multiple  counts  or  conspiracies  arc  involved,  the  volume  of 
commerce  should  be  treated  cumulatively  to  determine  a 
single,  combined  offense  level. 

(c)       Fines 

^  fine  '^hall  be  imposed  in  addition  to  anv  term  of 
iniprisnnmcnt.    The  gtiidelinc  fin?  range  for  an  indi- 
yidii.ll  cnnsnirator  is  from  4  to  10  percent  of  the  volume 
<;,(  commerce,  but  not  less  than  $20  OOP.   The  fine  ranee 
for  an  organization  is  from  20  to  50  percent  of  the 
volume  of  commerce,  but  not  less  than  $100.000. 

(c)       Special  Instructions  for  Fines 

(1)  For  an  individual,  the  minimum  guideline  fine  shall 
be  1  percent  of  the  volume  of  commerce,  but  not  less 
than  $20,000,  and  the  maximum  guideline  fine  shall 
be  5  percent  of  the  volume  of  commerce. 

(2)  For  an  organization,  the  guideline  fine  range  is  frotri 
20  to  50  percent  of  the  volume  of  commerce,  but  not 
less  than  $100,000. 

Commentary 

Statutory  Provision:   15  \JS.C.  i  1.  For  additional 
statutory  provision(s),  sec  Appendix  A  (Statutory  Index). 

Application  Notes: 


Because  the  yuidelinc  sentences  depf^nd  on  the  volume 
pf  commerce  done  bv  each  firm,  role  in  the  offcnw  '^ 
}mplidtlv  taken  into  account.   Accordingly,  the 
provisions  of  S3B1.1  (Aggravating  Role)  arc  to  bc 
applied  only  in  unusual  drcumstances.   An  increase  for 
role  under  I53B1.1  might  be  appropriate  only  where  a 
defendant  actually  coerced  others  into  participating  in  u 
conspiracy  -  an  unusual  drcumstancc.  Conversely,  a 
decrease  for  role  under  S3B1.2  (Mitiyatiny  Role)  would 
not  be  appropriate  merely  because  an  individual 
defendant  or  his  firm  did  not  profit  substantially  from 
the  violation.   An  individual  defendant  should  be 
considered  for  a  downward  adjustment  for  a  mitigating 
role  in  the  ofTense  only  if  he  was  responsible  in  some 
piinor  way  for  his  firm's  participation  in  the  consDirao 
A  complementary  bidder  who  did  not  win  a  bid  woulJ 
not  for  that  reason  qualify  for  a  downward  adjustment. 
but  a  low-level  employee  who  participated  in  only  one 
of  several  agreements  constituting  a  conspiracy  wpuld, 
The  provisions  of  §381.1  (Agpnvating  Rote)  and  §3B1.2 
(Mitigating  Role)  should  be  applied  to  an  individual 
defendant  as,  appropriate,  to  reflea  the  individual's  roic 
in  commiuing  the  offense.   For  example,  if  a  sales 
manager  organizes  and  leads  the  price-fvang  activity  of 
five  or  more  participants,  a  4  level  increase  is  called  for 
under  §381. 1.  An  individual  should  be  considered  for  a 
downward  adjustment  under  §38 12  for  a  mmgatmg  roic 
tn  the  offense  only  if  he  was  responsible  m  some  minor 
way  for  his  firm's  panicipalion  in  the  conspiracy. 


Background;   These  guidelines  apply  to  violations  of  the 
antitrust  laws.   Although  ibey  arc  not  unlavMul  in  all 
countries,  there  is  near  universal  agreement  that  restrictive 
agreements  among  competitors,  such  as  horizontal  price- 
fixing  (induding  bid  rigging)  and  horizontal  market- 
allocation,  can  cause  serious  economic  harm.  There  is  no 
consensus,  however,  about  the  harmfulness  of  other  i>-pcs 
of  antitrust  offenses,  which  furthermore  arc  rarely 
prosecuted  and  may  involve  unsettled  issues  of  law.   Conse- 
quently, only  one  guideline,  which  deals  with  horizontal 
agreements  in  restraint  of  trade,  has  been  promulgated 

The  agreements  among  competitors  covered  by  this 
section  are  almost  invariably  covert  conspirades  thai  arc 
intended  to  and  serve  no  purpose  other  than  to  restrict 
output  and  raise  prices,  and  that  are  so  plainly  anti- 
competitive that  they  have  been  recognized  as  illegal  per 
se.  i.e.,  without  any  inquiry  in  individual  cases  as  to  their 
actual  competitive  effect.  The  Commission  believes  thai 
the  most  effective  method  to  deter  individuals  from 
commiuing  this  crime  is  through  imposing  short  prison 
sentences  coupled  with  large  fines.   The  controlling 
consideration  undcriying  this  guideline  is  general 
deterrence. 

ypjpr  the  guidelines,  prison  terms  for  these  offcnderi 
should  be  much  more  common,  and  usually  somewhat 
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longer,  ihan  tvpiral  under  Brc-guidclinca  practice.   Under 
the  gftitkUnes,  pritom  lams  for  theu  offaukn  shatJd  bt 
much  mort  conunon,  and  usmtfy  somewhat  longer,  than 
was  typical  in  prt-ffudetines  pnctice.     Absent  adjusirocnis, 
tbc  guidelines  require  coaTuiemenl  of  four  monttis  or 
longer  in  the  great  majority  of  cases  that  are  prosecuted, 
including  all  bid-riggiiig  cases.  The  court  will  have  the 
disaetion  to  impose  considerably  longer  lentences  within 
the  guideline  ranges.  Adjustments  from  Chapter  Three, 
Part  E  (Acceptance  of  Responsibility)  and,  m  rare 
instances.  Chapter  Three,  Part  B  (Role  in  the  Offense), 
may  deaease  these  minimum  sentences;  nonetheless,  in 
very  few  cases  wiD  the  guidelines  not  require  that  some 
conrincmcnt  be  imposed.  Adjustments  will  not  affect  the 
level  of  fines. 

Thr  piideHne  imprisonment  terms  represent  a 
■luhstantial  ehanfe  from  pre-yuidelines  practice.   Under 
pre-yuidelinca  pradice.  approximatelv  39  percent  of  all 
inrfividuak  convirted  nf  antitmst  violations  were 
imprisoned.   Considering  all  defendants  sentenced,  ihc 
average  time  iierved  under  pre-miideiines  practice  was  only 
fortv-five  davn,   TVi  guideline  prison  terms  are,  however. 
cnnsiMcnt  wi>h  the  parole  guidelines.  The  fines  specified  in 
the  guideline  represent  substantial  inCTcascs  over  pre- 
guidelines  practice.   Under  pre-guidelines  practice,  the 
average  fine  fftf  uyrfividiials  was  onW  approximatelv  S27.0OO-. 
for  corporations,  it  was  approximatcK'  S160.000, 

Tving  the  offense  level  to  the  scale  or  scope  of  the 
offense  is  important  in  order  to  ensure  that  the  sanction  is 
in  fact  punitive  and  that  there  is  an  incentive  to  desist  from 
a  violation  otirf^  it  has  hewn.  The  offense  levels  are  not 
based  directiv  nn  the  damage  caused  or  profit  made  bv  the 
defendant  bcviBK  <t«t.i«ges  are  difficult  and  time 
consuming  tn  fflaM'**'    The  volume  of  commerce  is  an 
acceptable  and  more  readiW  measurable  substitute.  The 
limited  empirical  data  av»it«ble  as  to  pre -guidelines 
practice  showed  that  fines  increased  with  the  volume  of 
commerce  and  the  term  of  imprisonment  probably  did  as 
well. 

TTie  Cnmmission  believes  that  the  volume  of  commerce 
is  liable  to  be  an  understated  measure  of  seriousness  in 
some  bid-rigging  cases.   For  this  reason,  and  consistent 
with  pre-guidelines  practice,  the  Commission  has  specified 
a  1  level  incrrase  for  hid-rigging. 

.Substantial  fines  are  an  essential  part  of  the  sanction.   H 
Ls  estimated  ih«i  the  average  additional  profit  attributable 
to  price  fixing  is  10  percent  of  the  telling  price.  The 
Commission  ha.<  inecified  that  a  fine  from  two  to  five  times 
that  amount  be  imposed  on  organizational  defendants  as  a 
deterrent  because  at  the  diffimhv  m  identifying  violators. 
Additional  monetary  penalties  can  be  provided  through 
private  treble  damage  adioniL  A  lower  fine  is  specified  for 
individuals.   The  Cj>mmis!tinn  believes  that  most  antitrust 
defendants  have  the  reaources  and  earning  tlPtri'V  '"  P"'' 
these  fines.  fl[  }rm  tr"  »ime.  The  statutory  manmum  fine 


is  S25Q.0QQ  for  individuals  and  Sl.OOQ.QQQ  for  organizations. 
but  is  mcrcased  when  there  are  convictions  on  multiple 
counts. 


S2S1.1   Laundering  of  Monetary  Instruments 

26.  Proposed  Amendment:  Section  2Sl.l(a)(l)  is 
amended  by  deleting  'or  (a)(2)(A)'  and  inserting  in  lieu 
thereof ',  (a)(2)(A),  or  (a)(3)(A)-. 

Section  2Sl.l(b)(l)  is  amended  by  deleting  "knew"  and 
inserting  in  lieu  thereof  'knew  or  believed". 

Reason  for  Amendment:   In  the  Anti-Drug  Abuse  Act  of 
1988,  Congress  enacted  a  new  subsection  (a)(3)  of  18 
US.C.  }  1956  which  authorizes  undercover  "sting" 
operations  in  money  laundering  cases.  Such  cases  differ 
from  those  prosecuted  under  subsection  (a)(1)  in  that  the 
money  being  laundered  is  not  actually  criminal  proceeds,  as 
It  is  in  cases  covered  by  (a)(1),  but  is  government  "sting" 
money  that  an  undercover  officer  represents  to  be  criminal 
proceeds.  In  all  other  respects,  subsections  (a)(1)  and 
(a)(3)  are  the  same.   In  the  Crime  Control  Act  of  1990, 
Congress  extended  this  "sting"  provision  to  offenses 
committed  under  subsection  (a)(2). 

Guideline  §2Sl.l(a)  provides  for  a  base  offense  level  of  23 
for  offenses  committed  in  violation  of  subsections  (a)(1)(A) 
and  (a)(2)(A).  These  offenses  carry  a  higher  offense  level 
because  they  invoKe  an  intent  to  promote  another  criminal 
offense.  Since  the  same  is  true  of  new  subsection 
(a)(3)(A),  this  amendment  addresses  the  1988  amendment 
to  the  statute  by  applying  the  same  offense  level  to  that 
provision. 

Guideline  §2Sl.l(b)  provides  for  an  increase  of  3  levels  if 
the  defendant  "knew"  that  the  funds  were  the  proceeds  of 
drug  trafficking.  This  amendment  takes  both  the  1988  and 
1990  statutory  amendments  into  account  by  providing  for 
the  3- level  increase  if  the  defendant  cither  knew  or 
believed  that  the  funds  vwre  drug  proceeds. 


§2Sl  J.      Failure  to  Report  MoncUry  Transactions; 

Structuring  Transactions  to  Evade  Reporting 
Requirements 

27.   Proposed  Amendment:      Section  2S1 J  is  amended 
in  subsection  (a)(1)(B)  by  deleting  'made  false  statements 
to  conceal  or  dispiise  the  evasion  of  reporting 
requirements;  or"  and  inserting  in  lieu  thereof  "knowingly 
filed,  or  caused  another  to  file,  a  report  containing 
matenally  false  statemenu."  ;  by  deleting  subsection 
(a)(1)(C);  and,  in  subsection  (b)(1)  by  deleting  "5"  and 
inserting  in  lieu  thereof  '4*  and  by  inserting  'If  the  resulting 
offense  level  is  less  than  13,  increase  to  13.'  immediately 
following  "levels.'. 


The  Commentary  to  §2SU  captioned  'Applicalion  Notes- 
is  amended  by  deleting  "Notes*  and  inserting  in  lieu  thereof 

"Note"  and  by  deleting  note  2. 

The  Commentary  to  §2313  captioned  "Background"  is 
amended  in  the  second  paragraph  by  deletmg  *,  made  false 
statements  to  conceal  or  disguise  the  activity,  or  reasonably 
should  have  believed  that  the  funds  were  criminally  derived 
property"  and  inserting  in  lieu  thereof 'or  knowingly  filed, 
or  caused  another  to  file,  a  report  containing  maleriaHy 
false  statements"  and  by  deleting  the  last  sentence  in  the 
paragraph;  and  in  the  third  paragraph  by  deleting  "a  5-level 
increase  in  offense  level"  and  Inserting  in  lieu  thereof  "the 
greater  of  a  4-level  increase  or  an  increase  to  level  IT. 

Reason  for  Amendment:  This  amendment  is  designed  to 
eliminate  double  counting,  clarify  the  scope  of  the  specific 
offense  characteristics,  and  provide  penalties  commensurate 
with  similar  money  laundermg  offenses. 


Illustration  of  52S1 J  as  amended  by 
proposed  amendment  27: 

§2S13.      Failure  to  Report  Monetary  Transactions; 

Structuring  Transactions  to  Evade  Reporting 
Requirements 

(a)  Base  Offense  Levek 

(1)  13,  if  the  defendant: 

(A)  structured  transactions  to  evade  reporting 
requirements;  or 

knowingly  filed,  or  caused  another  to  file,  a  report  containing 
materially  false  statements.  ~   made  false  statements  to 
conceal  or  disguise  the  evasion  of  reporting  requirements;  or 

(B)  m.idc  false  si.-itement5  to  conceal  or  disguise  the 
evasion  of  reporting  requirements:  or  knowingly  filed. 
or  caused  another  to  file,  a  report  containing 
matenally  fabe  statements. 

£Q      rpasnnahlv  should  have  helievf^  |hat  ihe  funds  were 
criminallv  derived  property: 

(2)  5,  otherwise. 

(b)  Specific  Offense  Characteristics 

(1)  If  the  defendant  knew  or  believed  that  the  funds 
were  criminally  derived  property,  increase  by  5  ^ 
levels.  //  the  resulting  offense  level  is  less  than  11 
increase  to  13. 

(2)  If  the  base  offense  level  is  from  (a)(1)  above  and  the 
value  of  the  funds  exceeded  SlOaOOO.  increase  the 
offense  level  as  specified  in  §2Sl.l(b)(2). 

Cammcnlary 

Statutory  Provisions:   18  U.S.C  i  1005;  26  U.S.C.  §  7203  (if 
a  wiUful  violation  of  26  U.S.C  §  60501);  31  U.S.C.  ii  5313- 
5314,  5316,  5322,  5324.   For  additional  statutory 
provision(s),  see  Appendia  A  (Statutory  Index). 


Application  Notes  Note  : 


1.  "Criminally  derived  property"  means  any  property 
constituting,  or  derived  from,  piuceeds  obtained  from  a 
criminal  offense.  See  16  U.S.C.  5  1957(f)f2). 

2,  Subsection  (aWlHO  mnfm  w^ete  a  irasonaWc  vrrscm 
wr,\i\d  have  believed  from  the  circumstances  that  the 
funds,  were  criininaRy  dcriTed  property.  Subscctrcm 
rhun  applies  if  the  defendant  knew  or  bcTieved  ttte 
fyn  j'f  were  criminallv  derived  property.  Sobsectron 
(h>fn  applies  in  addition  to.  and  not  in  ticu  of. 
■;,|h^,^rtion  ra^fnfCV  Where  subsection  fbMl)  arr^ics, 
fj^ibscrtinn  (a^dVC^  also  will  apply.    It  i.'i  possible  ihji  a 
jgfp.ndant  "believed"  or  "reasonabh  should  have 
believed"  that  the  funds  were  cnminallv  derived 
prf^pgrty  even  if.  in  fact,  the  fnnds  -were  not  so  dcmrd 
fi^e,,  in  a  "sting"  operation  where  the  defendant  is  told 
]h^  fnnds  were  derived  from  irrc  nn<awful  sale  of 
yffntri;>lled  substanccs). 

Background:   The  offenses  covered  by  this  guidclme  relate 
to  records  and  reports  of  certain  transactions  invohmg 
currency  and  monetary  instruments    The  maximum  prison 
sentence  for  these  offenses  is  ten  years  if  there  is  any 
pattern  of  unlawftd  aaiwty,  and  five  years  otherwise 

A  base  offense  level  of  13  is  provided  for  those  offenses 
where  the  defendant  either  struaured  the  transaaicm  to 
evade  reporting  requirements  .  made  false  Statements  tQ 
qnnceal  or  disguise  the  activitv.  or  reasonably  should  h?^^' 
believed  that  the  funds  were  criminafly  derived  property  or 
knowingly  filed,  or  caused  another  to  file,  a  report  containing 
materially  false  statements.  A  lower  alternative  base  offense 
level  of  5  is  provided  in  all  other  cases.  The  Commission 
anticipates  that  such  cases  will  involve  simple 
recordkeeping  or  other  more  minor  technical  viobuons  pf 
ih^  regulatory  scheme  governing  certain  monetary 
transactions  committed  hv  defendants  who  reasonabh 
believe  that  the  funds  at  issue  emanated  from  legitimate 
sources. 

Where  the  defendant  actually  knew  or  believed  that  the 
funds  were  criminally  derived  property,  subsection  (b)(1) 
provides  for  a  5  level  ingease  in  the  offense  levd  (he 
greater  of  a  4-le\'el  increase  or  an  mcrease  to  level  13. 

Except  in  rare  cases,  the  dollir  value  of  the  transactions 
not  reported  is  an  important  inficator  of  several  factors 
that  are  pertinent  to  the  sentence,  mduding  the  size  of  the 
criminal  enterprise,  and  the  extent  to  which  Ihe  defendant 
aided  the  enterprise. 


ChapUr  Two.  Part  S  -  Money  Uundering  and  Monetary 
Transaction  Reporting 

28.   Proposed  Amendment;   Chapter  Two,  Part  S  is 
amended  by  inserting  the  following  additional  guideline 

"§2S1.4     Failure  to  File  Curreiicy  and  Monetary 
Instrument  Report 
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(a)  Base  Offense  Level;      9 

(b)  Specific  Offense  Characlcrislics 

(1)  If  the  defendant  knew  or  believed  that  ihc  funds 
were  criminally  derived  property,  inocasc  by  4 
levels; 

(2)  If  the  defendant  knew  or  believed  that  the  funds 
vrere  intended  to  be  used  to  promote  criminal 
activity,  increase  by  4  levels; 

(3)  If  the  value  of  the  funds  exceeded  $100,000,  inaease 
the  offense  level  as  specified  in  §2S1. 1(b)(2). 

Commentary 
Statutory  Provision:   31  LJ.S.C.  S  5316.'. 

The  Commentary  to  52S1 J  captioned  •Statutory  Pnmsions" 
is  amended  by  deleting  '18  U.S.C.  {  1005;-,  --5314,  5316" 
and  •.  5324*. 

Reason  for  Amendment:   This  amendment  creates  a  new 
guideline  for  offenses  involving  Currency  and  Monetary 
Instrument  Reports  (CMIR).   Currently,  such  offcn-scs  arc 
covered  by  52S1.3,  which  deals  with  all  currency  transaction 
reporting  requirements.   CMIR  violations  are  coramiiled  by 
individuals  who,  when  entering  or  leaving  the  country, 
knowingly  conceal  $10,000  or  more  in  cash  or  bearer 
instrxmients  on  their  persons  or  in  their  personal  effects 
and  knowingly  fail  to  fJc  the  report  required  by  the  VS. 
Customs  Service.  Such  aiminal  conduct  is  sufnciently 
different  from  the  other  offenses  covered  by  §2S1  J 
(namely,  regulatory  and  structuring  offenses)  to  merit 
treatment  in  a  separate  guideline. 


§4AI.l.      Criminal  History  Category, 

S4A1  J.      Definitions  and  Instructions  for  Computing 

Criminal  History  Score; 
S4AI  J.      Adequacy  of  Criminal  History  Category 
54B1J.     Dennitloo  of  Terms  L'sed  in  Section  481. 1 

29(A).   Proposed  Amendment:   The  Commentary  to 
§4A1.1  captioned  "Application  Notes*  is  amended  in  the 
second  sentence  of  Note  4  by  inserting  the  following 
immediately  before  the  period  at  the  end  of  the  sentence: 

"having  a  custodial  or  supervisory  component,  whether 
active  or  inactive.   For  example,  a  term  of  unsuperMsed 
probation  would  be  included;  but  a  sentence  to  pay  a  fme, 
standing  alone,  would  not  be  included". 

Reason  for  Amendment:   This  amendment  clarifies  the 
meaning  of  the  term  "under  a  criminal  justice  sentence". 


(B).   Proposed  Amendment:  Section  4A1.2(a)  is 
amended  h>y  inserting  the  following  additional  subdivision: 

"(4)      Where  a  defendant  has  been  convicted  of  an  offense, 
but  not  yet  sentenced,  such  conviction  shall  be 


counted  as  if  it  constituted  a  prior  sentence  under 
§4Al.l(c)  if  a  sentence  resulting  from  that  conviction 
otherwise  would  be  counted.   In  the  case  of  a 
conviction  for  an  offense  set  forth  in  §4A1.2(c)(l), 
apply  this  provision  only  where  the  sentence  for  such 
offense  would  be  counted  regardless  of  type  or 
length. 

'Convicted  of  an  offense,'  for  the  purposes  of  this 
provision,  means  that  the  guilt  of  the  defendant  has 
been  established,  whether  by  guilty  plea,  trial,  or  pica  of 
nolo  contendere.". 

Reason  for  Amendment;  This  amendment  addresses  the 
case  m  v^hich  the  defendant  has  been  convicted  of  a  prior 
offense  but  not  yet  sentenced  for  that  offense. 


(C).   Proposed  Amendment:   Seaion  4A1.2  is  amended 
by  inserting  the  following  additional  subsection: 

"(I)       Sentences  on  Appeal 

Prior  sentences  under  appeal  are  counted  except  as 
expressly  provided  below.   In  the  case  of  a  prior 
sentence,  the  execution  of  which  has  been  stayed 
pending  appeal,  (Option  1  §4Al.l(a),  (b),  (c),  and  (d) 
shall  apply  as  if  the  execution  of  such  sentence  had  not 
been  stayed;  §4Al.l(e)  shall  not  apply.)   (Option  2 
§4A1  1(a),  (b),  and  (c)  shall  apply  as  if  the  execution  of 
such  sentence  had  not  been  stayed;  §4Al.l(d)  and  (e) 
shall  not  apply,  but  a  departure  under  §4A1.3 
(Adequacy  of  Criminal  History  Category)  may  be 
warranted  where  it  appears  that  such  provisions  would 
have  been  applicable  had  the  sentence  not  been  stayed  ) 

[Option  1  Conforming  Amendment:  The  Commentary  to 
§4A13(d)  is  amended  by  deleting  "sentencing,  or  appeal" 
and  mserting  in  lieu  thereof  "or  sentencing".) 

Reason  for  Amendment:  This  amendment  addresses  the 
treatment  of  sentences  stayed  during  appeal.  Two  options 
are  provided  that  differ  in  the  treatment  of  item 
(d)(whether  the  defendant  is  under  a  criminal  justice 
sentence). 

(D).   Proposed  Amendment:   Section  4A1.2  is  amended 
by  inserting  the  following  additional  subsections: 

"(m)    Effect  of  a  Violation  Warrant 

For  the  purposes  of  §4Al.l(d),  a  defendant  who 
commits  the  instant  offense  while  a  violation  warrant 
(e.g.,  a  probation,  parole,  or  supervised  release  violation 
warrant)  resulting  from  a  prior  sentence  is  outstanding 
shall  be  deemed  to  be  under  a  aiminal  justice  sentence 
if  that  sentence  is  otherwise  countable,  even  if  that 
sentence  would  have  expired  absent  such  warrant. 

(n)      Failure  to  Report  for  Service  of  Sentence  of 
Imprisonment 
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For  the  purposes  of  §4Al.l<d)  and  <e),  failure  to  report 
for  service  of  a  sentence  of  imprisonment  imposed  on 
the  defendant  shall  be  treated  as  if  an  escape  from  such 
sentence. 

(o)       Felony  Offense 

For  the  purposes  of  i4A12(c),  a  'felony  offense'  means 
any  federal,  state,  or  local  offense  punishable  by  death 
or  a  term  of  imprisomncnt  exceeding  one  year, 
regardless  of  the  actual  senlence  imposed". 

The  Commentary  to  §4A1.1  captioned  "Application  Notes" 
is  amended  by  inserting  the  following  as  the  second 
sentence  of  Note  4  and  the  third  sentence  of  Note  5: 

"Failure  to  report  for  service  of  a  sentence  of  imprisonment 
is  to  b)e  treated  as  if  an  escape  from  such  senlence.   See 

§4A1.2(n).". 

The  Commentary  to  §4A1.1  captioned  "Application  Notes" 
is  amended  in  Note  4  by  inserting  the  following  additional 
sentence  at  the  end: 

"A  defendant  who  commits  the  instant  offense  while  a 
violation  warrant  (e.g.,  a  probation,  parole,  or  supervised 
release  violation  warrant)  resulting  from  a  prior  senlence  is 
outstanding  shall  be  deemed  under  a  criminal  justice 
sentence  for  the  purposes  of  this  provision  if  that  sentence 
is  otherwise  courUable,  even  if  that  sentence  would  have 
expired  absent  such  warrant.  See  §4A1.2(m).". 

Reason  for  Amendment;   This  amendment  clarifies  the 
effect  of  an  outstanding  violation  warrant  under  §4A1.2<d), 
the  treatment  of  failure  to  report  for  a  sentence  of 
imprisonment  under  §4AlJl(d)  and  (e),  and  the  dcfmition 
of  felony  at  §4AlJ:(c). 


(E).    Proptised  Amendmem:    Section  4A1.2(kX2)  is 
amended  by  deleting  the  last  sentence;  by  inserting  "(A)' 
immediately  after  "(2)";  and  by  inserting  the  following 
additional  subdivision: 

"(R)     Revocation  of  probation,  parole,  supervised  release, 
special  parole,  or  mandatory  release  may  affect  the 
time  period  under  which  certain  sentences  are 
counted  as  provided  in  S4A1.2(d)(2)  and  (e).    For 
the  purposes  of  detcrmmmg  the  applicable  time 
period,  use  the  following:    (i)  in  the  case  of  a  term 
of  imprisonment  totaling  more  than  one  year  and 
one  month,  the  date  of  last  release  from 
incarceration  on  such  sentence  (sec  §4A1.2(c)(l)); 
(ii)  in  the  case  of  any  other  confinement  sentence 
for  an  offense  committed  prior  to  the  defendant's 
eighteenth  birthday,  the  date  of  the  defendant's  last 
release  from  caoliaement  on  such  sentence  (see 
§4A1.2(d)(2)(A));  and  (lii)  in  any  other  case,  the 
date  of  the  original  sentence  (see  §4A  1.2(e)(2)  and 
(d)(2)(B)).". 


Reason  for  Amcndacnl:  This  amenrimfrt  darifks  the 
determination  of  the  applicable  lii»e  periods  in  revocation 
cases. 

(F).   Proposed  Amendment;   The  Commentary  to 
54A1.2  captioned  "Application  Notes'  is  amended  la  Note  2 
by  inserting,  immediately  after  "stated  maximum',  the 
following: 

"(e.g.,  in  the  case  of  a  determinate  sentence  of  five  yeaii, 
the  stated  maximum  is  five  years;  in  the  case  of  aa 
indeterminate  sentence  of  one  to  five  years,  the  slated 
maximum  is  five  years;  in  the  case  of  an  indetexminate 
sentence  for  a  term  not  to  exceed  five  years,  the  stated 
maximum  is  five  years,  in  the  case  of  an  indeterminate 
sentence  for  a  term  not  to  exceed  the  defendant's  twenty- 
first  birthday,  the  staled  maximum  is  the  amount  of  lime  in 
pre-trial  detention  plus  the  amount  of  time  between  the 
date  of  sentence  and  the  defendant's  tucaiy-first  bctbday)" 

Reason  for  Amendment:   This  amendment  illustrates  the 
meaning  of  "stated  maxim«r»"  senlence. 

(G).    Proposed  Amendment:   The  Commcntarv  to 
§4A1.2  is  amended  in  Note  11  bv  inserting  the  following 
additional  paragraph: 

"Where  a  revocation  applies  to  muluplc  sentences,  acd  such 
sentences  are  couiUed  separately  under  &4AlJ:(aK2),  adxi       ■• 
the  term  of  imprisonment  imposed  upon  revocation  to  the 
sentence  that  will  result  in  the  greaiesl  "mcrcase  id  cnminal 
history  points.    Example:    A  defendant  was  serving  two 
probationary  sentences,  each  counied  separately  under 
§4A  1.2(a)(2),  probalion  was  revoked  on  both  senieaces  on 
account  of  the  same  violation  conducl,  and  the  deiejidant 
was  sentenced  to  a  lotaJ  of  45  days  imprisonmeni.   If  one 
sentence  had  been  a  'straight'  probationary  sentence  and 
the  other  had  been  a  probationary  sentence  that  had 
required  service  of  15  days  imprisonment,  the  revt^>ca!ion 
terra  of  imprisonmeni  (45  days)  would  be  added  to  the 
probationary  sentence  that  had  the  15  day  term  of 
imprisonment.   This  would  result  in  the  addition  of  2 
criminal  history  points  under  §4Al.l(b)(for  the  combined 
60  dav  term  of  imprisonment)  and  1  criminal  history  point 
under  §4.Al.l(c)(for  the  other  probationary  sentence).'. 

Reason  for  Amendment;   This  amendmem  exprc^v 
addresses  the  situation  in  which,  as  a  result  of  one  violation 
behavior,  multiple  sentences  of  probation,  parole,  or 
supervised  release,  each  of  which  has  been  counted 
separately  under  §4A  12(a)(2),  are  revoked. 


(H).   Proposed  Amendment     Section  431.2(2)  is 
amended  by  deleting  "or  distribution"  and  inserting  in  lieu 
thereof  "distribution,  or  dispensing',  and  by  deletmg  'or 
distribute'  and  inserting  in  lieu  thereof  "distribute,  or 

dispense". 
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Reason  for  Amendmeot:   This  amendment  makes  the 
definition  in  §481.2(2)  more  comprehensive,  and  conforms 
it  to  the  defmition  adopted  by  the  Commission  in  §7B1.1 


30.   Proposed  Amendment: 

(Option  1 

Section  4A1.1  is  amended  by  inserting  the  following 

addiiionai  subsection: 

•(f)      Add  [1]  (21  point{s]  for  each  additionaJ  prior 

sentence  for  a  crime  of  violence  that  was  considered 
related  and  did  no<  receive  separate  points  under 
J4A1.1  (a),  (b),  and  (c)  because  it  was  part  of  single 
common  scheme  or  plan  or  was  consolidated  for 
trial  or  sentencing,  up  to  a  total  of  (2|-  [5]  points.". 

Section  4A12(a)(2)  is  amended  by  deleting  "the  aiminal 
history"  and  inserting  in  lieu  thereof  "4Al.l(a),  (b),  and  (c). 

Section  4A1.2  is  amended  by  inserting  the  following 
additional  subsection: 

"(p)      Crime  of  Violence. 

'Crime  of  Violence*  is  defined  in  §4B12(1) ' 

The  Commentary  to  J4A1.2  captioned  "Application  Notes* 
is  amended  in  Note  3  by  deleting  "Cases"  and  inserting  in 
lieu  thereof  "Prior  sentences";  by  inserting  "resulted  from 
offenses  that"  immediately  after  "they";  by  inserting  the 
following  as  the  second  sentence: 

"Except  that  prior  sentences  are  not  considered  related 
under  this  definition  if  they  were  for  offenses  that  were 
separated  by  an  intervening  arrest  (i.e.,  the  defendant  is 
arrested  for  the  first  offense  prior  to  committing  the 
second  offense)."; 

and  by  deleting  the  last  three  sentences  and  inserting  b 
lieu  thereof: 

"For  example,  if  a  defendant  is  convicted  of  a  number  of 
serious  non-violent  offenses  committed  on  different 
occasions,  and  the  resulting  sentences  arc  treated  as  related 
because  the  cases  were  consolidated  for  sentencing,  the 
assignment  of  a  single  set  of  points  may  not  adequately 
reflect  the  seriousness  of  the  defendant's  criminal  history  or 
the  frequency  with  which  he  has  committed  crimes.   In 
such  circumstances,  an  upward  departure  may  be 
warranted.   Note  that  the  above  example  refers  to  serious 
non-violent  offenses.   Where  prior  related  sentences  result 
from  convictions  of  crimes  of  violence,  §4A1.1(0  wiU 
apply.".] 

[Option  2 

The  Commentary  to  §4A12  captioned  "Application  Notes' 
is  amended  in  Note  3  by  deleting  "Cases"  and  inserting  m 
lieu  thereof  "Prior  sentences";  by  inserting  "resulted  from 


offenses  that"  immediately  after  "they";  by  inserting  the 
following  as  the  second  sentence* 

"Except  that  prior  sentences  arc  not  considered  related 
under  this  definition  if  (A)  they  were  for  offenses  thai 
were  separated  by  an  intervening  arrest  (i.e.,  the 
defendant  is  arrested  for  the  first  offense  prior  to 
committing  the  second  offense),  or  (B)  if  they  were  of  a 
nature  not  grouped  according  to  §3D1.2  (a),  (b),  (c),  or 
(d)."l 

(Option  3 

Seaion  4A1.1  is  amended  by  inserting  the  following: 

"(f)      Add  2  points  for  each  additional  prior  sentence  of 
more  than  one  year  and  one  month  for  a  crime  of 
violence  or  drug  offense  that  was  considered  related 
and  did  not  receive  separate  points  under  §4Al.l(a) 
because  it  was  part  of  a  single  common  scheme  or 
plan  or  was  consolidated  for  trial  or  sentencing,  up 
to  a  total  of  6  points. 

(g)       Add  1  point  for  each  addiiionai  prior  sentence  of 
one  year  and  one  month  or  less  for  a  crime  of 
violence  or  drug  offense  that  was  considered  related 
and  did  not  receive  separate  points  under  §4Al.l(b) 
or  (c)  because  it  was  part  of  a  single  common 
scheme  or  plan  or  was  consolidated  for  trial  or 
sentencing,  up  to  a  total  of  6  points. 

(h)       Add  1  point  for  each  additional  prior  sentence  that 
was  considered  related  and  did  not  receive  separate 
points  under  §4Al.l(a),  (b),  or  (c)  because  it  was 
part  of  a  single  common  scheme  or  plan  or  was 
consolidated  for  trial  or  sentencing,  up  to  a  total  of 
6  points, 

[(i)       Provided,  however,  that  the  cumulative  points  added 
under  subsections  (0.  (g).  and  (h)  shall  not  exceed 
(61-[91  points.)" 

The  Commentary  to  §4A1.2  captioned  "Application  Notes" 
is  amended  in  Note  3  by  deleting  "Cases"  and  inserting  in 
lieu  thereof  "Prior  sentences";  by  inserting  "resulted  from 
offenses  that"  immediately  after  they";  by  inserting  the 
following  as  the  second  sentence: 

"Except  that  prior  sentences  arc  not  considered  related 
under  this  definition  if  they  were  for  offenses  that  were 
separated  by  an  intervening  arrest  (i.e.,  the  defendant  is 
arrested  for  the  first  offense  prior  to  committing  the  second 
offense)."  immediately  after  "sentencing"; 

and  by  deleting  the  last  three  sentences.) 

Reason  for  Amendment:   The  Commission  is  reexamining 
the  "related  cases"  rule  as  applied  to  prior  cases  that  were 
consolidated  for  trial  or  sentencing.   Section  4AU(a) 
provides  that,  for  purposes  of  calculating  criminal  history, 
prior  sentences  in  related  cases  are  to  be  treated  as  only 
one  sentence.  Application  Note  3  of  that  provision  defines 
"related  cases"  as  cases  that  "(1)  occurred  on  a  single 


33 


Federal  Register  /  Vol.  56.  No.  12  /  Thursday,  January  17,  1991  /  Notices 


1879 


occasion,  (2)  were  part  of  a  single  common  scheme  or 
plan,  or  (3)  were  consolidated  for  trial  or  sentencing.  . . ." 
It  is  the  third  prong  of  the  related  cases  definition  -  cases 
that  were  consolidated  for  trial  or  sentencing  -  that  has 
generated  comment  by  courts,  practitioners,  and  probation 
officers.  Three  options  are  shown  that  provide  different 
ways  of  addressing  this  issue.  A  report  of  the 
Commission's  study  of  related  cases  is  available  for 
inspection  at  the  Commission's  offices. 


(2)       Prior  sentences  imposed  in  unrelated  cases 
are  to  be  counted  separately.   Prior 
sentences  imposed  in  related  cases  arc  to 
be  treated  as  one  sentence  for  purposes  of 
the  criminal  htiXon  4Al.l(ai.  (b^,  and  (c). 
Use  the  longest  semencc  of  imprisonment 
if  concurrent  sentences  were  imposed  and 
the  aggregate  sentence  of  imprisonment 
imposed  in  the  case  of  cooseculive 
sentences. 


Illustration  of  K4A1.1  and  4AL2  at  amended  by 
proposed  amendment  30: 

Option  1 

§4A1.1.     Criminal  History  Category 

The  total  points  from  items  (a)  through  (e) 
determine  the  criminal  history  category  in  the 
Sentencing  Table  in  Chapter  Five,  Part  A. 

(a)  Add  3  points  for  each  prior  sentence  of 
imprisonment  exceeding  one  year  and  one 
monlL 

(b)  Add  2  points  for  each  prior  sentence  of 
imprisonment  of  at  least  sixty  days  not 
counted  in  (a). 

(c)  Add  1  point  for  each  prior  sentence  not 
included  in  (a)  or  (b),  up  to  a  total  of  4 
points  for  this  item. 

(d)  Add  2  points  if  the  defendant  committed  the 
instant  offense  while  under  any  criminal 
justice  sentence,  including  probation,  parole, 
supervised  release,  imprisonment,  work 
release,  or  escape  status. 

(e)  Add  2  pobts  if  the  defendant  committed  the 
instant  offense  less  than  two  years  after 
release  from  imprisonment  on  a  sentence 
counted  under  (a)  or  (b)  or  while  in 
imprisonment  or  escape  status  on  such  a 
sentence.  If  2  points  are  added  for  item  (d), 
add  only  1  point  for  this  item. 

(f)  Add  [1}  [2 J  point[sJ  for  each  additional  prior 
sentence  for  a  crime  of  violence  that  was 
considered  related  and  did  not  reccii-e  separate 
points  under  §4A1.1  (a),  (b),  and  (c)  because 
it  was  part  of  sin^  common  scheme  or  plan 
or  was  consolidated  for  trial  or  sentencing,  up 
to  a  total  of  [2}-  [5 J  points. 


§4A12.     Definitions  and  Instructions  for  Computing 
Criminal  History 

(a)       Prior  Sentence  Defined 

(1)       The  term  "prior  sentence"  means  any 
sentence  previously  imposed  upon 
adjudication  of  guilt,  whether  by  guilty 
plea,  trial,  or  plea  of  nolo  contendere,  for 
conduct  not  part  of  the  instant  offense. 


(p)       Crime  of  Violence. 

'Crime  of  Violence'  is  defined  in  4B  1.2(1}, 


Commentary 


Application  Notes: 


3.    Related  Cases.   Cases  hior  serucnca  arc  considered 
related  if  they  resulted  from  offenses  that(\)  occurred  on 
a  single  occasion,  (2)  were  part  of  a  single  common 
scheme  or  plan,  or  (3)  were  consolidated  for  trial  or 
sentencing.  Except  that  prior  sentences  art  not 
considered  related  under  tJiis  definition  if  tliey  were  for 
offenses  that  were  separated  by  an  intervening  arrest  (Lc., 
the  defendaru  is  arrested  for  the  first  offense  pnor  to 
committing  the  second  offense^.   The  court  should  be 
aware  that  there  may  be  instances  in  which  this 
definition  is  overly  broad  and  will  result  in  a  cnminai 
history  score  that  underrepresents  the  seriousness  of  the 
defendant's  criminal  history  and  the  danger  that  he 
presents  to  the  public   For  example,  if  (he  defendant 
commits  a  number  of  offenses  on  independent  occasumv 
separated  bv  arrests,  and  the  resulting  criminal  cases 
are  consolidated  and  result  in  a  combined  sentence  of 
eight  years,  counting  merely  three  points  for  this  factor 
will  not  adequately  reflect  either  the  seriousness  of  the 
defendant's  criminal  history  or  the  frequency  \>-ith  which 
he  commits  crimes.   In  such  circumstances,  the  court 
should  consider  whether  departure  is  warranted.   See 
S4A1.3.  For  example,  if  a  defendant  is  conviaed  of  a 
number  of  serious  non-violent  offenses  committed  on 
different  occasions,  and  the  resulting  sentences  are  irraud 
as  related  because  the  cases  were  consolidated  for 
sentencing  the  assignment  of  a  single  set  of  points  may 
not  adequately  reflect  the  seriousness  of  the  defendant's 
criminal  history  or  the  frequency  witli  wluch  he  has 
committed  crimes.   In  such  circumstances,  an  upward 
departure  may  be  warranted.   Note  that  the  above 
example  refers  to  serious  non-violent  offenses.    H?ict 
prior  related  sentences  result  from  convictions  of  crimes 
of  violence,  §4A  1.1(f)  will  apply. 


Option  2 
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§4A1.2.     Definitions  and  Instnictions  for  Computing 
Criminal  History 


Commentary 


Application  Notes: 

•       •       • 

3.    Related  Cases.   Cases  Prior  senienca  are  considered 
related  if  they  rtsuUedfrom  offenses  that  (1)  occurred 
on  a  single  occasion,  (2)  were  part  of  a  single  common 
scheme  or  plan,  or  (3)  were  consolidated  for  trial  or 
sentencing.   Except  that  prior  sentences  are  not 
considered  related  under  this  definition  if  (A)  they  were 
for  offenses  that  yvert  separated  by  an  intervening  arrest 
(i.e^  the  defendant  is  arrested  for  the  first  offense  prior  to 
committing  the  second  offense),  or  (B)  if  they  were  of  a 
nature  not  pouped  according  to  §3D1.2  (ai,  (b),  (c).  or 
(d).   Tbe  court  should  be  aware  that  there  may  be 
instances  in  which  this  definition  is  overly  broad  and 
will  result  in  a  criminal  history  score  that 
underrep-.tsents  the  seriousness  of  the  defendant's 
criminal  history  and  the  danger  that  he  presents  to  the 
public.   For  example,  if  the  defendant  commits  a 
number  of  offenses  on  independent  occasions  separated 
by  arrests,  and  the  resulting  criminal  eases  are 
consolidated  and  resuh  in  a  combined  sentence  nf 
eight  years,  counting  merely  three  points  for  this  factor 
will  not  adequately  reflect  either  the  seriousness  of  the 
defendant's  criminal  history  or  the  frequency  with  which 
he  commits  crimes.   In  such  droimstances,  the  court 
should  consider  whether  departure  is  warranted.  See 

§4A1J. 

•        •        • 

Option  3 

§4A1.1.     Criminal  History  Category 

The  total  poims  from  items  (a)  through  (e) 
determine  the  crimiaal  history  category  in  the 
Sentencing  TaWe  ia  Chapter  Five,  Part  A. 

(a)  Add  3  points  for  each  prior  sentence  of 
imprisonment  exceeding  one  year  and  one 
month. 

(b)  Add  2  points  for  each  prior  sentence  of 
imprisonment  of  at  (east  sixty  days  not 
counted  in  (a). 

(c)  Add  1  point  for  each  prior  sentence  not 
included  in  (a)  or  (b),  up  to  a  total  of  4 
points  for  this  item. 

(d)  Add  2  points  if  the  defendant  committed  the 
instant  offense  while  under  any  aiminal 
justice  sentence,  including  probation,  parole, 
supervised  release,  imprisonment,  work 


(e) 


(f) 


(g) 


(h) 


1(0 


release,  or  escape  status. 
Add  2  points  if  the  defendant  committed  the 
instant  offense  less  than  two  years  after 
release  from  imprisonment  on  a  sentence 
counted  under  (a)  or  (b)  or  while  in 
imprisonment  or  escape  sutus  on  such  a 
sentence.   If  2  points  are  added  for  item  (d), 
add  only  1  point  for  this  item. 
Add  2  points  for  each  addkional  prior  sentence 
of  more  than  one  year  and  one  month  for  a 
crime  of  violence  or  drug  offense  that  was 
considered  related  and  did  not  receive  separate 
points  under  §4A  1 1(a)  because  it  was  part  of  a 
single  common  scheme  or  plan  or  was 
consolidated  for  trial  or  sentencing,  up  to  a 
total  of  6  points. 

Add  1  point  for  each  additional  prior  sentence 
of  one  year  and  one  month  or  less  for  a  crime 
of  violence  or  drug  offense  that  was  considered 
related  and  did  not  receive  separate  points 
under  §4A  1 1(b)  or  (c)  because  it  was  part  of  a 
single  common  scheme  or  plan  or  was 
consolidated  for  trial  or  sentencing  up  to  a 
total  of  6  points. 

Add  1  point  for  each  additional  prior  sentence 
that  was  considered  related  and  did  not  receiw 
separate  points  under  §4A  1. 1(a),  (b),  or  (c) 
because  it  was  part  of  a  single  common 
scheme  or  plan  or  was  consolidated  for  trial  or 
sentencing  up  to  a  total  of  6  points. 
Provided,  however,  that  the  cumulative  points 
added  under  subsections  (f),  (g),  and  (h)  shall 
not  exceed  {6}- [9  J  points] 


I4A1Z 


,J 


Definitions  and  Instructions  for  Computing 
Criminal  History 


Commentary 


Application  Notes: 

•       *       * 

3.   Related  Cases.  Cases  Prior  sentences  arc  considered 
related  if  they  resulted  from  offenses  that  (1)  occurred 
on  a  single  occasion,  (2)  were  part  of  a  single  common 
scheme  or  plan,  or  (3)  were  consolidated  for  trial  or 
sentencing.  Except  that  prior  sentences  are  not 
considered  related  under  this  definition  if  they  were  for 
offenses  that  were  separated  by  an  intervening  arrest  (i.e^ 
the  defendant  is  arrested  for  the  first  offense  prior  to 
committing  the  second  &ffense).   IT.?  court  should  be 
aware  that  there  may  be  instances  in  which  this 
definition  is  overly  broad  and  will  result  in  a  criminal 
history  score  that  underTcprcscnts  the  seriousness  of  the 
defendant's  criminal  history  and  the  danger  that  he 
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presents  to  the  public   For  example,  if  the  defendant 
fnmmits  a  numK^  <^  offenite«  on  indepcndcBt  PCCaSJgQS 
M^paraled  bv  flrr^s,  and  the  resulting  criminal  cascs 
ap-.  cnnsolidaUffil  <*nd  result  in  a  combined  sentence  of 
p-iyht  vears.  muntiny  merf-lv  three  points  for  this  factOf 
will  not  adequately  reflect  either  the  seriousness  of  the 
rif  fendant's  criminal  hLstorv  or  the  frcquenCY  wjtl}  whi(;h 
he  to"""its  rrimeA,    In  such  rirciimstances.  the  COUft 
^hnuld  consider  whether  departure  is  warranted.   ScC 


Chapter  Five,  Part  A  -  SENTENCING  TABLE 

31.  Proposed  Amendment:   Defendants  with  more  than 
D  criminal  history  poinu  are  presently  assigned  to 
Category  VI.  This  open-ended  characteristic  of  the 
category  has  led  some  to  question  whether  the  criminal 
history  categories  of  the  Sentencing  Table  adequately  lake 
into  account  the  criminal  background  of  defendants  with 
high  numbers  of  criminal  history  points.  Accordingly,  the 
Commission  solicits  comment  concerning  (1)  whether  a 
new  Category  VII  should  be  added  to  criminal  history 
categories  of  the  Sentencing  Table  in  order  to  better 
distinguish  between  defendants  with  large  numbers  of 
criminal  history  points  and  (2)  which  of  the  options 
described  below  may  best  accomplish  that  end.  Three 
options  for  a  new  Category  VII  are  presented.  Under  each 
of  the  options  described  below,  the  sentencing  range  for 
Category  VII  offenders  would  be  as  follows  for  each 
offense  level: 

Offense  Level  Criminal  History  Category  VII 


1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

D 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 


1-7 

3-9 

6-12 

9-15 

12-18 

15-21 

18-24 

21-27 

24-30 

27-33 

30-37 

33-41 

37-46 

41-51 

46-57 

51-63 

57-71 

63-78 

70-87 

77-% 

84-105 

92-115 

100-125 

110-137 


25 

120-150 

26 

130-162 

27 

140-175 

2B 

151-188 

29 

168-210 

30 

188-235 

31 

210-262 

32 

235-293 

33 

262-327 

34 

292-365 

35 

324-405 

36 

360-life 

37 

360-life 

38 

360-life 

39 

360-life 

40 

360-life 

41 

360- life 

42 

fife 

43 

Gfe 

The  following  options  provide  alternative  definitions  of  the 
offender  population  to  which  Category  VIl  would  apply 

Option  1  -  Category  VI  with  a  3  point  spread.   Under  this 
option.  Category  VI  would  include  cases  wih  13-15  pomis 
and  a  new  Category  Vll  would  include  cases  with  16  or 
more  points. 

Option  2  -  Category  VI  with  a  7  point  spread.    Under  this 
option.  Category  VI  would  include  cases  with  13-19  poinis 
and  Category  VII  would  include  cases  with  20  or  more 
points. 

Option  3  -  A  three  point  spread  for  both  Categories  VI 
and  VII.   Under  this  option.  Category  VI  would  included 
cases  with  13-15  poinis  and  Category  VII  would  include 
those  with  16-18  points.   Courts  would  sentence  the 
defendant  with  over  18  poinis  either  v^lhin  the  range 
prescribed  by  Category  VII  or  would  upwardly  depart. 

The  Commission  solicits  comment  on  the  following  issues; 

1)  Wlielher  the  Commission  should  promulgate  the  new 
criminal  history  Category  WW  set  forth  above. 

2)  If  so,  whether  criminal  history  Category  VI  should  be 
capped  at  15  poinis  and  Category  Vll  apply  to 
defendants  with  16  points  or  more;  or.  whether  criminal 
history  Category  VI  should  be  capped  at  19  points  and 
Category  Vll  apply  to  defendants  with  20  or  more 
poinis;  or.  whether  Category  VI  should  be  capped  at  15, 
Category  VII  capped  at  18  points,  and  defendants  with 
19  poinis  or  more  sentenced  in  Category  VII  or  through 
departure. 

3)  If  a  new  Category  VII  is  promulgated,  whether  §4B1.1 
(Career  Offender)  should  be  amended  to  provide  cither 
that  all  Career  Offenders  be  sentenced  at  Category  VI 
(as  currently);  that  all  Career  Offenders  be  sentenced  at 
Category  VII;  or,  that  Career  Offenders  be  sentenced  at 
Category  VI  except  for  those  defendants  who  would 
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otherwise  be  sentenced  in  a  higber  criminal  history 
category. 

A  report  of  the  Commission"!  ttudy  of  criminal  history 
category  VII  is  available  for  iupection  at  the  Commission's 
offices. 


S5EL1      Restitntioa 

32.   Proposed  Amendment:  Seaion  5El.l(a)  is 
amended  by  deleting  ".  and  may  be  ordered  as  a  condition 
of  probation  or  supervised  release  in  any  other  case",  by 
redesignating  subsections  (b)  and  (c)  as  (c)  and  (d) 
respectively,  and  by  inserting  the  following  as  subsection 
(b): 

•(b)   In  the  case  of  a  conviction  not  covered  under 
subsection  (a),  the  court  shall  provide  for  restitution  by 
imposing  a  term  of  probation  or  supervised  release  with  a 
condition  requiring  resdtutioa,  ualcss  the  court  determines 
that  the  compbcadon  and  prolongation  of  the  sentencing 
process  resulting  from  the  fashioning  of  a  restitution 
requirement  oatweigbs  the  need  to  provide  restitution  to 
any  victims.'. 

The  Commentary  to  $5E1.1  captioned  •Background'  is 
amended  in  the  first  paragraph  by  deleting  "An  order  of 
restitution  may  be  appropriate  in  offenses  not  specifically 
referenced  in  18  U.S.C  f  3663  where  victims  require  rcUcf 
more  promptly  than  the  dvil  justice  system  provide*.*. 

The  Commentary  to  S5E1.1  captioned  'Background'  is 
amended  in  the  secood  paragraph  by  deleting  'SEl.l'  and 
inserting  in  lieu  thereof  '(a)  of  this  guideline". 

The  Commentary  to  J5B1.1  captioned  'Background"  is 
amended  in  the  latf  paragraph  by  deleting  "how  and  to 
whom'  and  by  inserting  "the  manner  and  the  persons  to 
whom". 

The  Commentary  to  J5E1.1  captioned  •Background"  is 
amended  by  inserting  the  loUowing  additional  paragraph  at 
the  end: 

"     Subsection  (b)  of  this  guideline  requires  restitution  for 
offenses  not  covered  under  18  U.S.C.  j3663<a)  as  a 
condition  of  probation  or  supervised  release.'. 

Reason  for  Amendment:  This  amendment  expands  the 
restitution  guideiiae  to  cower  convictions  other  than  those 
under  Title  18  awl  49  U.S.C  f  1472(b),  (i),  (j).  •^  (*>)• 
The  present  guideline  permits  restitution  as  a  condition  of 
probation  or  loperviaed  release  in  such  cases,  but  docs  not 
require  a  restitutioa  cooditioa.  This  amendment  requires 
that  restitution  be  ordered  as  a  condition  of  probation  or 
supervised  release  for  such  offenses  unless  the  court 
determines  that  the  compiicatioa  and  prolongation  of  the 
sentencing  process  resulting  from  the  fashioning  of  an 


order  of  restitution  outweighs  the  need  to  provide 
restitution  to  any  victims.  This  amendment  is  the 
counterpart  to  the  expanded  restitution  provision  that  the 
Commission  has  iochided  m  iu  organizational  sanctions 
proposal. 


IIIustr«tion  of  ISEIA  as  amended  by 
proposed  amendment  32: 

J5E1.1.     Restitution 

(a)  Restitution  shall  be  ordered  for  convictions 
under  Title  18  of  the  United  States  Code  or 
under  49  U.S.C.  S  1472(h),  (i),  G)  or  (n)  in 
accordance  with  18  U.S.C.  §  3663(d)^^Ddj!l^ 
he  ordered  as  a  condition  of  probation  Pf 
Mipervised  reka"*  '"  ""V  f^^"  case. 

(b)  In  the  case  cf  a  conviction  not  covered  under 
subsection  (a),  the  court  shot!  provide  for 
restitution  by  imposing  a  term  of  probation  or 
supervised  release  with  a  condition  retpiinng 
restitution,  unless  the  court  determines  that  0\e 
complication  and  prolongation  of  the 
sentencing  process  resulting  from  the  fashioning 
of  a  restioition  requirement  outweigh  the  need 
to  provide  restitution  to  any  victims. 

(h)(c)  If  a  defendant  is  ordered  to  make  restitution 
and  to  pay  a  fme,  the  court  shall  order  that 
any  money  paid  by  the  defendant  shall  first  be 
applied  to  satisfy  the  order  of  restitution. 

i^(d)  With  the  consent  of  the  victim  of  the  offense, 
the  court  may  order  a  defendant  to  perform 
services  for  the  benefit  of  the  victim  in  lieu  of 
monetary  restitution  or  in  conjunction 
therewith.    18  U.S.C.  i  3663(b)(4). 

Commentary 

Background:  Section  3553(a)(7)  of  Title  18  requires  the 
court,  "in  determining  the  particular  sentence  to  be 
imposed,'  to  consider  "the  need  to  provide  restitution  to 
any  victims  of  the  offense."   Section  3556  of  Title  18 
authorizes  the  court  to  impose  restitution  in  accordance 
with  18  U.S.C.  §5  3663  and  3664,  which  authorize 
restitution  for  violations  of  Title  18  and  of  designated 
subdivisions  of  49  U.S.C.  S  1472.  For  other  offenses, 
restitution  may  be  imposed  as  a  condition  of  probation  or 
supervised  release.  See  18  U.S.C  t  3563(b)(3)  as  amended 
by  Section  7110  of  Pub.  L.  No.  100-690  (1988).  Aai2ld£I 
of  restitution  mav  be  appropriate  in  offenses  not  specifically 
referenced  in  18  U..S.C.  <  366-^  where  victims  require  relief 
more  prompilv  than  the  civil  Justice  system  provides. 

Subsection  5El.UflJ  of  this  pudeline  requires  the  court 
to  order  restitution  for  offenses  under  Title  18  or  49  U.S.C. 
S  1472(h),  (i).  G),  or  (n),  unless  "the  court  determines  that 
the  complication  and  prolongation  of  the  sentencing 
process  resulting  from  the  fashioning  of  an  order  of 
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restitution  .  .  .  outweigl»  the  need  lo  provide  restitvtioB  to 
any  victims."   18  U.S.C  f  3663(d).   « the  eoort  does  not 
order  restitutioa,  or  orders  orijr  pwtiai  restitntiofi,  it  aiBst 
state  its  reasons  for  doing  so.   18  U.S.C.  f  3553(e). 


Unless  the  ooort  orders  otherwise,  rcstitMion  aiust  be 
made  immediately.   18  U5.C  f  3663(fX3).  Tbc  court  may 
permit  the  dcfendaat  lo  nake  restitBtioa  wkhia  a  specffied 
period  or  in  specified  instaBmeBts,  provided  that  the  last 
installment  is  paid  not  later  than  tbe  expiratioB  of 
probation,  five  years  after  the  end  of  the  defendant's  term 
of  imprisonment,  or  m  any  other  case  five  years  after  tbe 
date  of  sentencing.   18  U.S.C  i  3663(fXl)  md  (2).  The 
restitution  order  should  specify  how  and  to  whom  the 
manner  and  the  persons  to  whom  payment  is  to  be  made. 

Subsection  (b)  of  this  guideline  reqidres  restilution  for 
offenses  not  covered  tmder  18  U.S.C  §3663(a)  as  a 
condition  of  probation  or  supervised  release. 


S5G1  J.     Impositiea  of  a  Sentence  on  a  Defendant  Serrtng 
an  Unexpired  Term  of  hnprisomnaif 

33.   Proposed  Amendment:   Section  5GU  is  deleted  in 
its  entirety  and  tbe  following  inserted  in  lieu  thereof: 

"§5G13.   Imposition  of  a  Sentence  on  a  Defendant  Subject 
to  an  Undischarged  Term  of  Imprisonment 

(a)  If  the  instant  offense  was  committed  while  the 
defendairt  was  serving  a  term  of  imprisonment 
(bcluding  work  rcicaoe,  forlongjv  or  escape  status) 
or  after  sentencing  for,  but  before  commencing 
service  of,  such  term  of  imprisonment  or  while  on 
bail  or  other  release  status,  the  sentence  for  the 
instant  offense  slufl  be  imposed  to  run  consecutive^ 
to  the  undischarged  term  of  imprisomnent; 

(b)  If  subsection  (a)  docs  not  apply,  and  the 
undischarged  term  of  imprisonmem  resulted  from 
ofrense($)  that  constituted  part  of  the  same  coarse 
of  conduct  as  the  instant  offense  and  have  been  foITy 
taken  into  accotmt  in  tbe  determination  of  the 
offense  level  for  the  instant  offense,  or  if  the  prior 
undischarged  term  of  imprisonment  resulted  from  a 
federal  offense  and  was  imposed  pursuant  to  tbe 
Sentencing  Reform  Act,  the  sentence  for  the  instant 
offertse  shaO  be  imposed  to  result  in  a  combined 
sentence  equal  to  the  total  punishment  that  would 
have  been  imposed  under  5  5G1.2  (Sentencing  on 
Multiple  Counts  of  Conviction)  had  aQ  the  sentences 
been  imposed -at  the  same  thne; 

(Option  1 

(c)  In  any  other  case,  the  sentence  for  the  instant 
offense  shall  be  hnposcd  to  run  concurrently  with 
the  unexpired  term  of  iraprisonment.I 


[Option  2 

(c)       Policy  Statement.  In  any  other  case,  the  sentence 
for  the  instant  offense  shaO  be  imposed  lo  nm 
consecutivefy  to  tbe  prior  unexpired  term  of 
imprisonment  to  the  extent  necessary  to  rcsuh  in  a 
total  combined  term  of  imprisonment  for  the  instant 
offense  and  the  offense  giving  rise  to  the  prior  term 
of  imprisonment  so  that  a  reasonable  incremental 
punishment  is  imposed  for  the  instant  offense.) 

{Option  3 

(c)       In  any  other  case,  tbc  sentence  for  the  instant 

offense  diaB  be  imposed  to  run  consecutively  lo  the 
prior  undischarged  term  of  imprisonment.] 

Commentary 

This  guideline  provides  direction  to  the  court  when  a  term 
of  imprisonment  is  imposed  on  a  defendant  who  is  already 
subject  to  an  undischarged  term  of  imprisonment.   See  18 
U.S.C.  S  3584.   Except  in  the  cases  in  which  subsection  (a) 
applies,  this  Guideline  is  intended  to  result  in  an 
appropriate  incremental  punishment  for  the  instant  offense 
that  most  nearly  approximates  the  sentence  that  should 
have  been  imposed  had  all  the  sentences  been  imposed  at 
tbe  same  time. 

Application  Notes: 

1.  Under  subsection  (a),  tbe  court  sbaD  impose  a 
consecutive  sentence  where  the  instant  offense  (or  any 
part  thereof)  was  committed  while  the  defendant  was 
serving  an  undischarged  term  of  imprisonment. 
Subsection  (a)  also  appfies  when  the  defendant  commits 
the  instant  offense  during  an  escape  or  while  on  any 
form  of  release,  including  pretrial  release  on  bail, 
release  pending  sentence  or  surrender,  work  release, 
furlough,  or  parole. 

2.  Subsection  (b)  (which  appGcs  only  if  subsection  (a)  does 
not  apply),  applies  in  two  situations.   First,  it  applies  if 
the  sentence  resulting  b  the  undischarged  lenn  of 
imprisonment  was  a  federal  sentence  imposed  pursuani 
to  the  Sentencing  Reform  Act  In  such  cases,  the  court 
shall  fashion  a  sentence  equal  to  the  total  punishment 
that  would  have  been  imposed  had  both  sentences  been 
imposed  at  the  same  time.  Second,  it  also  applies  if  the 
conduct  resulting  m  the  undischarged  term  of 
imprisonment  was  part  of  the  same  course  of  conduct 
as  the  instant  offense  and  has  bees  fuDy  taken  bio 
account  b  determining  the  offense  level  for  ihe  instant 
offense  (e.g.,  where  a  defendant  is  prosecuted  b  both 
federal  and  state  court  for  the  same  criminal  conduct; 
or  where  tbe  defendant  is  prosecuted  b  slate  and 
federal  court  for  different  criminal  transactions  that  arc 
part  of  the  same  course  of  conduct,  such  as  two  drug 
sales,  but  the  conduct  underlying  both  transactions  is 
fully  taken  bto  account  under  §1B13  (Relevant 
Conduct)  b  determining  the  offense  level  for  the  instant 
offense). 
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3.  When  a  tentence  is  imposed  pursuant  (o  subsection  (b), 
the  court  should  adjust  for  any  term  of  imprisonment 
already  served  as  a  result  of  the  conduct  taken  into 
account  tn  determining  the  instant  sentence.   E.g.,  if  the 
appropriate  total  punishment  determined  under  this 
subsection  for  all  offenses  is  30  months  and  the 
defendant  hns  already  served  10  months  of  the  prior 
undischarged  term  of  imprisonment,  the  court  should 
impose  a  sentence  of  20  months  concurrent  with  the 
prior  undischarged  term. 

[Option  1 

4.  Under  subsection  (c),  which  applies  only  if  subsections 
(a),  and  (b)  do  not  apply,  the  sentence  for  the  instant 
offense  should  be  imposed  to  run  concurrently  with  the 
undischarged  term  of  imprisonment.   Departure  would 
be  warranted  when  separate  prosecutions  produce 
anomalous  results  that  circumvent  or  defeat  the  intent 
of  the  guidelines  to  provide  for  incremental  punishment 
for  multiple  offenses.] 

[Option  2 

4.    Where  the  defendant  is  serving  an  unexpired  term  of 
imprisonment  in  circumstances  other  than  set  forth  in 
subsections  (a)  or  (b),  the  court  should  impose  a 
consecutive  sentence  to  the  extent  necessary  to  fashion 
a  sentence  resulting  in  incremental  punishment  for  the 
multiple  offenses.   A  consecutive  sentence  would  not  be 
necessary,  for  example,  when  the  court  determines  that 
the  defendant  should  serve  a  total  of  30  months  in 
prison  for  the  conduct  underlying  the  prior  offense,  the 
guideline  sentence  for  the  instant  offense  is  25  montki, 
and  the  defeiulant  has  already  served  five  months  or 
more  of  the  prior  sentence.   To  the  extent  practicable, 
the  court  should  consider  imposing  a  sentence  for  the 
instant  offense  that  results  in  a  combined  sentence  that 
approximates  the  total  punishment  that  would  have 
been  imposed  under  S5G1.2  (Sentencing  on  Multiple 
Counts  of  Conviction)  had  all  of  the  offenses  been 
federal  offenses  for  which  sentences  were  being 
imposed  at  the  same  time.  Where  the  defendant  is 
serving  a  term  of  imprisonment  for  a  state  offense,  the 
information  available  may  permit  only  a  rough  estimate 
of  the  total  punishment  that  would  have  been  imposed 
under  the  guidelines.   It  is  not  intended  that  the  above 
methodology  be  applied  in  a  manner  that  unduly 
complicates  or  prolongs  the  sentencing  process. 

To  impose  an  appropriate  incremental  punishment 
when  the  date  a  defendant  will  be  released  from  a  prior 
undischarged  term  of  imprisonment  is  not  known  or 
when  only  a  partially  consecutive  sentence  will  result  in 
a  reasonable  incremental  sentence,  the  court  may 
consider  including  in  the  Judgment  and  Commitment 
Order  a  provision  that  the  sentence  for  the  instant 
offense  shall   commence  when  the  defendant  is  released 
from  the  prior  undischarged  sentence  or  on  a  dale 
certain,  whichever  is  earlier. 


Example:   The  defendant  is  to  be  sentenced  on 
December  10,  1990.  for  commercial  burglary.  The 
guideline  range  for  the  instant  offense  is  18-24  moalhs. 
The  defendant  has  already  served  1  month  on  a  state 
indeterminate  sentence  of  10  to  60  months  for  a 
separate  commercial  burglary  committed  two  weeks 
before  the  federal  offense.  The  court  determmes  that 
an  appropriate  aggregate  term  of  imprisonment  would 
be  30  months.  A  sentence  of  imprisonment  of  24 
months  (within  the  guideline  range  for  the  instant 
offense),  with  the  Judgement  and  Commitment  Order 
providing  that  the  sentence  shall  commence  on  May  4, 
1991  or  upon  the  defendant's  release  from  state  custody, 
whichever  comes  first,  will  produce  an  appropriate 
'  result  (approximately  30  months).] 

[Option  3 

4.    Under  subsection  (c),  which  applies  only  if  subsections 
(a)  or  (b)  do  not  apply,  the  sentence  for  the  instant 
offense  shall  be  imposed  to  run  consecutively  to  the 
prior  undischarged  term  of  imprisonment.   Departure 
would  be  warranted  when  separate  prosecutions 
produce  anomalous  results  that  circumvent  or  defeat  the 
intent  of  the  guidelines  to  provide  for  incremental 
punishments,  but  not  more  than  necessary  to  comply 
with  the  purposes  of  sentencing  for  multiple  offenses.*  ] 

Reason  for  Amendment:   Section  3584  of  title  18  permits 
the  court  to  impose  either  a  concurrent  or  consecutive 
sentence  when  the  defendant  is  subject  to  a  prior 
undischarged  term  of  imprisonment.  This  situation  is 
addressed  by  55G1.3,  which  currently  requires  a  consecutive 
sentence  when  the  instant  ofTense  was  committed  while  the 
defendant  was  ser>ing  a  term  of  imprisonment  but  leaves 
other  cases  to  the  court's  discretion.  This  guideline  has 
been  aitidzed  as  leaving  too  much  discretion  to  the 
sentencing  court. 

The  Commission  has  been  directed  to  promulgate 
guidelines  that  result  in  terms  of  imprisonment  sufTicient, 
but  not  greater  than  necessary,  to  comply  with  the  purposes 
of  sentencing.  18  U.S.C.  9  3553(a),  28  U.S.C.  § 
991(b)(1)(A),  and  to  ensure  that  incremental  punishment  is 
imposed  for  multiple  offenses.  18  U.S.C.  S  3584,  28  U.S.C. 
§  994  (1).  These  principles  underlie  the  guidelines  for 
sentencing  on  multiple  counts  of  conviction  (Chapter 
Three,  Part  D).  The  Commission  believes  that,  to  the 
extent  possible,  the  sentence  imposed  should  not  depend  on 
whether  acts  were  prosecuted  in  one  or  several 
proceedings.  The  time  a  defendant  serves  in  prison  should, 
to  the  extent  possible,  be  the  same  whether  sentences  for 
multiple  offenses  were  pronounced  m  one  or  several 
proceedings.  The  Commission  believes  that  the  proposed 
amendment  achieves  this  result  as  nearly  as  is  practical. 

Under  the  current  §5G1.3,  a  defendant  who  commits  the 
instant  federal  offense  while  serving  a  term  of 
in^prisonnent  or  during  an  escape  or  furlough  is  to  receive 
a  consecutive  sentence  for  the  federal  offense.  Under  the 
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proposed  amendoKals  tbc  re<|iureBciM  for  a  tonsetufwe 
sentence  is  expanded  to  ocrwr  s  defendifit  ob  my  form  of 
release.   Moreover,  a  defendant  who  is  prosecuted  for  the 
same  acts  in  several  piouniM|t  whose  godefiBC  senteBce 
for  the  instant  offeaae  lakes  bIo  aocoant  aD  the  coedBct 
that  gave  rise  to  the  prior  senteaoe  wil  receive  a 
concurrent  sentence.  And  a  defendant  who  is  subject  to  a 
prior  sentence  imposed  pursMal  to  tbe  Seateaciiig  Reform 
Act  will  receive  tke  sane  local  seateacc  kad  seaieaces  for 
all  the  federal  crimes  been  impoted  m  one  proceedmg.  la 
the  latter  two  cases,  the  cowl  wiB  be  iMmicled  to  deduct 
any  time  already  senvd  fmnmt  to  Ihe  prior  seMcnce 
from  the  sentence  for  the  ktfUnl  offease.  Tkc  resail  wiB 
be  that  the  length  of  lime  a  defcadaal  serws  is  prisoa  is 
these  drcumstaaces  wiB  be  dctcraiiBed  eachuivcly  b^ 
application  of  the  Sentencing  Guiddiaes  aed  w9  aot 
depend  on  the  number  of  separate  prosecutions. 

The  Commission  is  considering  three  options  in  the  case  of 
a  defendant  subject  to  a  prior,  aadischarged  Hale  term  of 
imprLsonment  for  an  offense  oot  lakes  ioto  accoM  by  tfce 
guidelines  for  the  iastant  ofSnse.  Under  optioa  oac,  tlK 
guideline  sentence  for  the  instant  oflease  wooid  be  niposcd 
to  run  concurrently  with  the  prior  sentence.   If  the  court 
found  that  a  concorreal  gmdekac  sestcace  was  iasiifficiem 
to  provide  reasonably  iacremaitat  poaishmcal,  il  oouM 
depart  upward  by  imposing  a  longer  conorreiit  sealeace  or 
by  imposing  a  consecutive  sentence.   Proponents  of  this 
proposal  suggest  that  it  is  consistent  with  the  requirement 
that  punishment  be  no  greater  than  necessary  to  comply 
vrtih  the  purposes  of  sentencing  and  that  it  is  desirable  to 
define  a  consecutive  sentence  in  these  circumstances  as  a 
departure  so  that  seoteacing  courtt  will  be  required  to  state 
the  reasons  for  a  coosecative  seateace  aad  ibe  defeadaal 
will  be  entitled  to  appcOate  review.  Oikers  sag^st  thai 
this  proposal  is  ooBcdy  to  result  in  adequate  deterrence  for 
defendants  who  commit  multiple  crimes. 

Under  option  two,  the  court  would  be  directed  to  impose  a 
consecutive  sentence  no  greater  than  necessary  lo  result  in 
reasonably  incremental  punishment.  An  apphcalion  note 
suggests  that  the  court  may  achieve  this  result  by  including 
a  provision  in  the  Judgement  and  Conraitrocat  Order  that 
the  sentence  would  commence  wiien  the  defeadaat  is 
released  from  state  prison  or  oa  a  dale  certain,  wfaichcvcr 
is  earlier.  The  date  certain  would  be  calculated  to  ensure 
that  the  defendant  served  an  appropriate  term  of 
imprisonment.   Proponents  of  this  option  suggest  that  it 
best  comports  wiik  tbe  priadpie  that  a  reasooabty 
incremental  ponishmeat  be  imposed,  but  not  excessive 
punishment.  Others  suggest  that  ibc  proposal  is 
impractical  because  making  the  necessary  calculations 
would  be  diiricult  and  burdensome. 

Under  option  three,  the  sentence  for  the  iasUat  otkasc 
would  be  consecutive.   Proponents  of  this  option  suggest 
that  it  best  easnres  that  aM  dcfcndanu  will  receive  aa 
additional  punishment  for  multiple  offenses.   Others 
suggest  that  it  may  result  in  excessive  sentences  in  many 


cases. 

The  difference  in  result  prodooed  by  the  options  is  striking. 
Assume,  for  example,  a  defendant  m  Criminal  History 
Category  VI  who  commits  two  bank  robberies.   In  each 
case  a  Tirearm  is  brandished  and  the  loss  was  less  than 
$10,000.  The  offense  tevd  for  each  robbery  individually 
would  be  25  (I2B3.1).  The  gnidcfinc  range  for  Criminal 
History  Category  VI  would  be  110-137.   If  sentence  were 
imposed  for  both  crimes  m  one  federal  procce&ig.  53D1.4 
woeld  produce  ao  ofiicBse  level  of  27  with  a  guideline  range 
of  130-162.  Tbe  manmnra  incremental  punishment 
attributable  to  the  second  robbery  would  be  25  months. 

If  the  two  robberies  descrrbed  above  were  prosecuted 
separately,  one  in  stale  court  and  the  other  in  federal  court. 
and  a  state  sentence  of  ten  years  was  imposed  fira, 
application  of  option  one,  without  departure,  coukJ  pro%'idc 
an  incremental  sentence  of  17  months  (concurrent  sentence 
of  137  months).  TIk  incfemem  could  be  greater  if  the 
defendant  had  already  served  time  in  state  prison  before 
the  federal  sentence  was  imposed  and  the  time  served  in 
state  prison  was  nol  taken  into  accotmt  in  calorfating  the 
federal  sentence.   Under  option  one,  the  maximum  pos.<.TMc 
increment  without  departure  would  decrease  as  the  Icngrh 
of  the  prior  state  senience  approached  ihe  guideline 
maximura  for  the  instant  offense.   Under  option  wo,  the 
court,  in  accordaiKe  with  a  policy  statement,  could  provide 
an  incremental  puntshnrcnt  of  precisely  25  months.  Under 
option  three,  tbe  court  without  departure,  would  be 
required  to  impose  an  incremental  punishment  of  at  least 
110  months. 

The  proposed  aroendmcat  and  optiorjs  are  set  out  sbc-r. 
Subsections  (a)  and  (b)  of  the  guideiii»e  would  be  the  same 
HTKkr  any  of  ihe  options.  These  subsectiorts  are  set  out 
fu^t,  followed  by  the  three  alternative  versions  of 
subsection  (c).   The  Commcniary  and  Applicalion  Notes 
applicable  to  all  ihree  options  in  common  are  set  out  after 
the  guideline  pro^ions.   The  Comrrtcnfary  applicable  to 
each  option  alone  is  then  set  oot  at  the  end. 


Chapter  Five,  Part  H  -  Specific  OfTunler  Charartertstlcs 

34(A).    Proposed  Amendment:   The  Introductory 
Commentary  to  Chapter  Five,  Part  H  is  amended  in  the 
first  paragraph  by  deleting  Xongrcss  has  directed  the 
Commission"  and  tnserting  in  lieu  thereof: 

The  following  policy  statements  address  the  retevance  of 
certain  offender  characteristics  lo  tbe  determinaiion  of 
whether  a  sentence  should  be  outside  the  applicable 
guideline  range,  and  ro  certain  cases  to  the  dcfcrrainatiof) 
of  a  sentence  witkin  the  applicable  gnidefine  range.   Under 
28  U.S.C.  §  994(d),  the  Commissicn  is  directcxT; 

and  by  deleting  "relevant  by  the  Commission.   28  U.S.C.  § 
994(d)"  and  iascrting  in  liea  thereof  "to  be  relevant  by  the 


40 


1886 


Federal  Register  /  Vol.  56.  No.  12  /  Thursday,  January  17.  1991  /  Notices 


Commission". 

The  Introductory  Commentary  to  Chapter  Five,  Part  H  is 
amended  by  inserting  the  following  additional  paragraph  as 
the  second  paragraph. 

The  Commission  has  determined  that  certain  factors  arc 
not  ordinarily  relevant  to  the  determination  of  whether  a 
sentence  should  be  outside  the  applicable  guideline  range. 
Unless  expressly  stated,  this  does  not  mean  that  the 
Commission  views  such  factors  as  necessarily  inappropriate 
to  the  determination  of  the  sentence  within  the  applicable 
guideline  range  or  to  the  determination  of  various  other 
incidents  of  an  appropriate  sentence  (eg.,  the  appropriate 
conditions  of  probation  or  supervised  release).". 

Section  5H1.1  is  amended  by  inserting  "(including  youth)" 
immediately  following  'Age'  in  the  first  sentence;  and  by 
deleting  'guidelines.  Neither  is  it  ordinarily"  and  all  that 
follows  through  the  end  of  the  section  and  inserting  in  lieu 
thereof  'applicable  guideline  range.  Physical  condition, 
which  may  be  related  to  age,  is  addressed  at  §5H1.4 
(Physical  Condition).  The  guidelines  are  not  applicable  to 
persons  sentenced  as  juvenile  delinquents  under  the 
provisions  of  18  U.S.C  {  5037.'. 

Section  5HO  is  amended  by  deleting  'guidelines'  in  the 
first  sentence  and  inserting  in  lieu  thereof  'applicable 
guideline  range*,  by  deleting  'Neither  arc  education  and 
vocational  skills"  and  all  that  follows  through  the  end  of  the 
section,  and  inserting  the  following  additional  paragraph: 

"Education  and  vocational  skills  may  be  relevant  in 
determining  the  conditions  of  probation  or  supervised 
release  for  rehabilitative  purposes,  for  public  protection  by 
restricting  activities  that  allow  for  the  utilization  of  a 
certain  skill,  or  u  determining  the  type  of  community 
service  appropriate.'. 

Section  5HIJ  is  amended  by  deleting  'guidelines'  in  the 
first  sentence  and  inserting  in  lieu  thereof  'applicable 
guideline  range',  and  by  deletmg  "the  general  provisions  in 
Chapter  Five.*  and  all  that  follows  through  the  end  of  the 
section,  and  inserting  in  lieu  thereof  'Chapter  Five,  Subpart 
2  (Other  Grounds  for  Departure)';  and  by  inserting  the 
following  additional  paragraph: 

'Mental  and  emotional  conditions  may  Ik  relevant  in 
determining  the  conditions  of  probation  or  supervised 
release  (e.g.,  participation  in  a  mental  health  program,  see 
recommended  condition  (24)  at  §SB1.4  (Recommended 
Conditions  of  Probation  and  Supervised  Release)).*. 

Section  SHL4  is  amended  by  deleting  'guidelines  or  where 
within  the  guidelines  a  sentence  should  fall*  and  inserting  in 
lieu  thereof  *appGcable  guideline  range*,  by  deleting  'other 
than  imprisonment*  and  inserting  in  Qeu  thereof: 

'below  the  appUcabie  guideline  range;  cg^  b  the  case  of  a 


seriously  infirm  defendant,  home  detention  may  be  as 
efficient  as,  and  less  costly  than,  imprisonment*; 

by  deleting  '.   If  participation  in  a  substance  abuse 
program'  and  all  that  follows  through  the  end  of  the 
paragraph  and  inserting  in  lieu  thereof: 

'(see  recommended  condition  (23)  at  §5B1.4 
(Recommended  Conditions  of  Probation  and  Supervised 
Release).  Similarly,  where  a  defendant  who  is  a  substance 
abuser  is  sentenced  to  probation,  it  is  strongly 
recommended  that  the  conditions  of  probation  contain  a 
requirement  that  the  defendant  participate  in  an 
appropriate  substance  abuse  program  (see  recommended 
condition  (23)  at  §SB1.4  (Recommended  Conditions  of 
Probation  and  Supervised  Release)).*; 

and  by  deleting  the  last  paragraph. 

Section  5H1.4  is  amended  in  the  caption  by  deleting 
'Dependence  and"  immediately  following  "Drug"  and 
inserting  in  lieu  thereof  *or",  and  by  inserting  "Dependence 
or"  immediately  following  'Alcohol'. 

Section  5H1.4  is  amended  in  the  first  sentence  of  the 
second  paragraph  by  deleting  'dependence  or  alcohol 
abuse"  and  inserting  in  lieu  thereof  "or  alcohol  dependence 
or  abuse". 

Section  5H1J  is  amended  in  the  title  by  deleting 
"Previous". 

Section  5H1.5  is  amended  by  deleting  "guidelines  or  where 
within  the  guidelines'  and  all  that  follows  through  the  end 
of  the  section  and  inserting  in  lieu  thereof  "applicable 
guideLne  range.',  and  by  inserting  the  following  additional 
paragraph: 

"Employment  record  may  be  relevant  m  determining  the 
conditions  of  probation  or  supervised  release  (e.g.,  the 
appropriate  hours  of  home  detention).*. 

Section  5H1.6  is  amended  by  deleting  'guidelines.   Family 
responsibilities  that  are*  and  all  that  follows  through  the 
end  of  the  section  and  inserting  in  lieu  thereof  *applicable 
guideline  range.*;  and  by  inserting  the  following  additional 
paragraph: 

'Family  responsibilities  that  are  complied  with  may  be 
relevant  to  the  determination  of  the  amount  of  restitution 
(J5E1.1  (Restitution))  and  fine  (55E1.2  (Fmes  for 
Individual  Defendants)).*. 

Reason  for  Amendment:  Sections  SH1.1-5H1.6  contain 
numerous  inconsistencies  and  ambiguities. 

The  specific  considerations  that  the  various  sections  of  this 
Part  cover  include: 
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(1)  whether  a  factor  is  relevant  to  a  sentence  outside  the 
guidelines; 

(2)  whether  a  factor  is  relevant  to  placement  of  a 
sentence  within  the  applicable  guideline  range; 

(3)  whether  a  factor  is  relevant  to  a  choice  of  a 
sentencing  option  within  the  applicable  guideline 
range; 

(4)  whether  a  factor  is  relevant  to  the  length  of  a  term 
of  probation  or  supervised  release;  and 

(5)  whether  a  factor  is  relevant  to  the  conditions  of 
probation  or  supervised  release. 

Sections  5H1.1-5H1.6  each  address  Item  1,  but  there  is 
much  less  consistency  and  dariry  in  respect  to  the 
remaining  items;   Item  2  is  addressed  by  §§5H1.4  and 
5H1J  but  is  not  addressed  by  §§5H1.1-5HU  or  §5H1.6; 
Item  3  is  addressed  by  §§5H1.1-5H12,  but  is  not  addressed 
by  §§5H1J-5H1.4.   Section  5H1S  indicates  that 
employment  may  be  related  to  choice  of  sentencing  option 
but  gives  no  further  specifics.  Section  5H1.6  provides  that 
"these  factors"  may  be  relevant  in  the  determination  of 
probation;  Item  4  is  addressed  by  §§5H1.1-5H1.6  but  no  or 
little  guidance  is  provided  as  to  how  this  factor  is  to  be 
cc  -idered;  Item  5  is  addressed  by  §§5H1.1-5H1.6  but  no 
Oi  uttle  guidance  is  provided  as  to  how  this  factor  is  to  be 
considered  except  for  the  discussion  in  §5H1.4  related  to 
drug  and  alcohol  abuse.  For  example,  §5H1.1  states  that 
age  may  be  relevant  to  the  length  and  conditions  of 
probation  or  supervised  release  but  does  not  explain  what 
relevance  this  facto'  may  have. 

The  prime  feature  of  this  amendment  are  that  the 
inconsistencies  noted  above  are  removed  and  the 
Commission  generated  restrictions  in  §5H1.1-5H1.6  arc 
limited  to  guideline  departures.  Because  these  sections  arc 
policy  statements,  clarity  and  consistency  arc  especially 
important  if  they  are  to  be  persuasive.  Various  criticisms 
of  these  policy  statements  as  overly  restrictive  of  the  court's 
disaetion  may,  in  part,  t)c  due  to  the  "mixed  signals"  that 
can  be  read  from  the  seeming  inconsistencies  noted  above. 

In  addition,  the  recommended  amendment  expressly  states 
that  the  guidelines  do  not  apply  to  defendants  sentenced  as 
juvenile  delinquents  (this  is  not  expressly  stated  elsewhere 
in  the  guidelines). 

(B).  Proposed  Amendment:  Section  5H1.4  is  amended 
in  the  first  sentence  by  inserting  "or  appearance,  including 
physique,"  immediately  after  "condition";  and  by  inserting 
"Specifically,  physical  appearance  or  condition,  including 
physique,  is  not  a  relevant  factor  m  determining  whether  to 
impose  sentences  below  the  applicable  guideline  range." 
immediately  after  the  first  sentence. 

Reason  for  Amendment:  In  several  cases,  court  have 
departed  based  upon  the  defendant's  alleged  vulncrabdity 
to  sexual  assault  in  prison  due  to  youthful  appearance  and 
slender  physique.  This  amendment  expresses  the 
Commission's  position  that  such  grounds  arc  not  ordinarily 


relevant  in  determining  whether  a  sentence  should  h>c 
outside  the  applicable  guideline  range. 

(C).   Proposed  Amendment:   Chapter  Five.  Part  H  is 
amended  by  inserting  the  following  additional  policy 
statement  at  the  end: 

"f5Hl.ll.  Military,  Civic,  Charitable,  or  Public  Service; 
Employment-Related  Contributions;  Record 
of  Prior  Good  Works  (Policy  Statement) 

Military,  dvic,  charitable,  or  public  service;  employment- 
related  contributions;  and  similar  prior  good  works  are  not 
ordinarily  relevant  in  determining  whether  a  sentence 
should  be  outside  the  applicable  guideline  range.". 

Reason  for  Amendment:   This  amendment  sets  forth  the 
Commission's  position  that  military,  dvic,  charitable,  or 
public  service;  employment-related  contributions;  and 
record  of  prior  good  works  are  not  ordinarily  relevant  in 
determining  whether  a  sentence  should  be  outside  the 
applicable  guideline  range. 


Illustration  of  Chapter  5,  Part  H  as  amended  by 
proposed  amendments  34(A),  (B),  and  (Q: 

PART  H  •  SPECinC  OFFENDER  CHARACTERISTICS 

« 

Introductory  Commentary 

Conpess  has  directed  the  Commission  77ie  following 
policy  staiements  address  the  relevance  of  cenam  offender 
characteristics  to  the  determination  of  whether  a  sentence 
should  be  outside  the  applicable  guideline  range,  and  in 
certain  cases  to  the  determination  of  a  sentence  within  the 
applicabie  guideline  range.   Under  28  U.S.C  §  994(d),  the 
Commission  is  directed  to  consider  whether  certain  specific 
offender  characteristics  "have  any  relevance  to  the  nature, 
extent,  place  of  service,  or  other  incidents  of  an  appropnaic 
sentence"  and  to  take  them  into  account  only  to  the  extent 
they  are  determined  relevant  bv  the  Commission, 
2S  U.S.C.  8  994(d^  to  be  relevant  by  the  Commission. 

The  Commission  has  determined  that  cenam  factors  are 
not  ordinarily  relevant  to  ilie  determination  of  whether  a 
sentence  should  be  outside  the  applicable  guideline  range. 
Unless  expressly  stated,  this  doa  not  mean  that  the 
Commission  views  such  factors  as  necessarily  inappropriate 
to  the  determination  of  the  sentence  within  the  applicable 
guideline  range  or  to  the  determination  of  various  other 
incidents  of  an  appropriate  sentence  (e.g.,  the  appropriate 
conditions  of  probation  or  supen'ised  release). 

In  addition,  28  U.S.C.  §  994(e)  requires  the  Commission 
to  assure  that  its  guidelines  and  policy  statements  reflect 
the  general  inappropriaieness  of  considering  the 
defendant's  education,  vocational  skills,  employment  record, 
family  ties  and  responsibilities,  and  community  ties  in 
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dclcrmining  whether  a  icnn  of  imprisonmeot  iho*ii*l  be 
imposed  or  the  length  of  a  term  of  imprisooMicnt. 


55H1.1.    Age  (Policy  Stalcmem) 

Age  (including  youth)  is  not  ordinarily  relevani  io 
detcnnining  whether  a  sentence  should  be  outside 
the  giiidelinea.   Nfiih"  i'^  it  nrdinafilv  rekvant  in 
J?t7Tining  th**-  type  of  semence  to  be  imposed 
"'*'1-"  Ihr  gwlfilinff'^  provide  sealetKJKg  optioos.   Age 
may  be  a  reason  to  fo  below  the  guidelines  when 
{he  offender  is  elderly  and  infum  and  where  a  form 
y«f  puiishmpnt  fe.f_  home  confmementl  might  be 
rf]iiallv  efTident  as  and  less  cosily  than  incarceration. 
|f,  independent  of  the  coMJderatiott  of  ace,  a 
Hpfendant  is  sentenced  to  probation  or  supervised 
release,  age  may  be  relevaat  in  the  determuutioB  of 
the  length  and  conditions  of  supervision,  applicable 
sideline  range.   Physical  condition,  which  may  be 
rtlated  to  ag^  is  addressed  at  §5H1.4  (Physical 
Condition).    The  gudelines  are  not  appiicable  to 
persons  sentenced  as  juvenile  delinquents  under  the 
pro\isions  of  18  U.S.C  §  5037. 


S5H1.2.     Education  and  Vocational  Skills  tPoticv 
Statement) 
Educatioa  and  vocational  skiUs  are  not  ordinarily 
relevant  in  determining  whether  a  sentence  should 
be  outside  the  guidelines  applicabie  ffiideUne  range, 
but  the  extent  to  which  a  defendant  may  have 
misused  special  training  or  education  to  facilitate 
aiminal  activity  is  an  express  guideline  factor.   Sec 
§3B13  (Abuse  of  Position  of  Trust  or  Use  of  Special 
Skill).   Neither  are  i;<<UTaiyff  a"*^  *''??a<iT"W'  '^'"'^'^ 
relevant  in  determiniof  the  type  of  sentence  to  be 
imposed  when  the  guidelines  provide  sentencing 
options.   If.  independent  of  consideration  of 
education  and  vocational  skills,  a  defendant  is 
sentenced  to  probation  or  supervised  release,  these 
considerations  mav  he  relevant  in  the  detcrminatiQii 
of  the  length  and  conditions  of  supervision  for 
rehabilitative  purposes,  for  public  protection  bv 
restricting  activities  that  allow  for  the  utilization  of  a 
certain  skill  or  in  determining  the  type  or  ictuah  of 
qommunitv  service. 

Education  and  vocational  skills  may  be  relevant  m 
determining  the  conditions  of  probation  or  supenised 
release  for  rehabilitaave  purposes,  for  public  protection 
by  restricting  activities  thai  allow  for  the  utUiwuon  of 
a  certain  skill,  or  in  determining  the  type  of 
community  service  appropriate. 


§5HU.     Mental  and  Emotional  Conditions  (Policy 
Statement) 
Mental  and  emotional  conditions  are  not  ordinarily 
relevant  in  determining  whether  a  sentence  should 


be  outside  the  guidelines  applicable  ffiidelint  range, 
except  as  provided  in  the  general  provisions  in 
Chapter  Fivr;     Mf  Btil  "»*  CmfttiflBal  fflTT^iJO^ 
wh^.||ifr  mi|igalliia  f»  «ggraYittlW.  m^Y  ^  rriti/»nt 
in  determining  fttf  kpgttl  f^  ennditions  of 
probation  or  srBfff^d  nkifC,  Ou^Ker  Five. 
Subpart  2  (Other  Grounds  for  Departure). 

Mental  and  emotiomal  conditions  may  be  rekvant  in 
determining  the  conditions  ofpnbation  or  supervised 
release  (e.g.,  participation  in  a  mental  health  prognun, 
see  recommended  condition  (24)  at  §581.4 
(Recommended  Conditions  cf  Probation  and 
Supenised  Release)). 


§SH1.4.     Physical  Condition,  Inchidiag  Drug  Dependence 
and  or  Alcohol  Dependence  or  Abuse  (Policy 
Statement) 
Physical  condition  or  appearance,  including  physique, 
is  not  ordinarily  reJevaot  in  detenmiaing  whether  a 
sentence  should  be  outside  the  guidelines  or  where 
within  the  guideliBet  a  sentence  should  fall 
applicable  piideline  range.  Speciftcally,  physical 
appeanuKe  or  condition,  inchiding  physique,  is  not  a 
relevant  factor  in  determining  whether  to  impose 
sentence  below  the  applicable  guideline  range. 
However,  an  exuaoidinary  physical  impairment,  sucJi 
as  blindness,  deafness,  or  severe  heart  disease,  may  be 
a  reason  to  impose  a  sentence  other  than 
imprisonment  below  the  applicable  guideline  range; 
e.g.,  in  the  case  of  a  seriously  infirm  defendant,  home 
detention  may  be  as  effideat  as,  and  less  costly  Ouiiu 
imprisonment. 

Drug  dependence  or  alcohol  ^wse  or  atcoltol 
dependence  or  abuse  is  not  a  reason  for  imposing  a 
sentence  below  the  goidelines.  Substance  abuse  is 
highly  correlated  to  an  increased  propensity  to 
commit  crime.   Due  to  this  increased  risk,  it  is 
highly  recommended  that  a  defendant  who  is 
incarcerated  also  be  sentenced  to  supervised  release 
with  a  re«]uirement  that  the  defendant  participate  in 
an  appropriate  substance  abuse  program  Jf 
participation  in  a  substance  abuse  program  is 
required,  the  length  of  supervised  release  should 
take  into  account  the  tength  of  time  necessary  for 
the  supervisorv  body  to  judge  the  stKcess  of  the 
program,  (see  recommended  condition  (23)  at  §581.4 
(Recommended  Conditions  of  Probation  and 
Supervised  Release)^  Similarfy,  where  c  defendant 
who  is  a  substance  abuser  is  sentenced  to  probation,  U 
is  strongly  recommended  that  the  conditions  of 
probation  contain  a  requirement  that  the  defendant 
participate  in  an  appropriate  substance  abuse  program 
(see  recommended  condition  (23)  at  §5B1.4 
(Recommended  Conditions  of  Probation  and 
Supervised  Release)). 


« 


Federal  Register  /  Vol.  56,  No.  12  /  Thursday,  January  17. 1991  /  Notices 


1889 


This  provision  would  also  apply  in  ca.ses  where  the 
defendant  received  a  sentence  of  probation.  The 
substance  abuse  condition  is  strongW  recommended 
and  the  length  of  probation  should  be  adjusted 
accordingly.   Failure  to  comphf  would  normally 
result  in  revoeation  of  probation. 


§5H1.5.     Previous  Employment  Record  (Policy  Statement) 
Employment  record  is  not  ordinarily  relevant  in 
determining  whether  a  sentence  should  be  outside 
the  guidelines  or  where  within  the  guidelines  a 
sentence  should  fall.   Employment  record  mav  be 
relevant  in  determining  the  tvpe  of  sentence  to  be 
imposed  when  the  guidelines  provide  for  sentencing 
options.   If.  independent  of  the  consideration  of 
employment  record,  a  defendant  is  sentenced  to      j 
probation  or  supervised  release,  considerations  of 
employment  record  mav  be  relevant  in  the 
fletermination  of  the  length  and  conditions  of 
supervision,  applicable  guideline  range. 

Employment  record  may  be  relevant  in  determining 
the  conditions  of  probation  or  supervised  release  (e.g., 
the  appropriate  hours  of  home  detention). 


§5H1.6.     Family  Ties  and  Responsibilities,  and  Community 
Tics  (Policy  Statement) 
Family  ties  and  responsibilities  and  community  lies 
are  not  ordinarily  relevant  in  determining  whether  a 
sentence  should  be  outside  the  applicable  guideline 
wingg.guidelines.   Family  responsibilities  that  are 
complied  with  are  relevant  in  determining  whether 
to  impose  restitution  and  fines.   Where  the 
guidelines  provide  probation  as  an  option,  these 
factors  may  be  relevant  in  this  determination.   If  a 
defendant  is  sentenced  to  probation  or  sutxrvjsed 
release,  family  ties  and  responsibilities  that  are  met 
mav  he  relevant  in  the  determination  of  the  length 
and  conditions  of  supervision. 

Family  responsibilities  that  are  complied  with  may  be 
relevant  to  the  determination  of  the  amount  of 
restitution  (§5E1.1  (Restitution))  and  fine  (§SE1.2 
(Fines  for  Individual  Defendants)). 


§5H1.11.   Military,  Civic,  Charitable,  or  Public  Service; 
Employment-Related  Contributions;  Record  of 
Prior  Good  Works  (Policy  Statement) 
Military,  civic,  charitable,  or  public  service; 
employment-related  contributions;  and  similar  prior 
good  works  are  not  ordinarily  relevant  in  determining 
whether  a  sentence  should  be  outside  the  applicable 
guideline  range. 


S5K1.1.  SubsUntlal  Assistance  to  Autborttles 

35.   Proposed  Amendment:   Section  5K1.1  is  amended 
by  deleting  '(a)'  and  inserting  in  lieu  thereof  "(b)';  by 
inserting  '(a)'  immediately  before  "Upon";  and  by  inserting 
the  following  additional  subsection: 

"(c)      In  determining  the  extent  of  any  departure  below  ihc 
applicable  guideline  range,  substantial  weight  should 
be  given  to  the  government's  evaluation  of  the  extent 
and  value  of  the  defendant's  assistance,  particularly 
where  the  extent  and  value  of  the  assistance  are 
difTicult  to  ascertain.". 

The  Commentary  to  §5K1.1  captioned  "Application  Note;' 
is  amended  by  deleting  Note  1  as  follows: 

'1.  Under  circumstances  set  forth  in  18  U.S.C.  §  3553(e) 
and  28  U.S.C  {  994(n),  as  amended,  substantial 
assistance  in  the  investigation  or  prosecution  of  another 
person  who  has  committed  an  offense  may  justify  a 
sentence  below  a  statutorily  required  minimum 
sentence.', 

and  inserting  in  lieu  thereof: 

"1.  Under  18  U.S.C  §  3553(c),  the  sentencing  court  is 
authorized  to  reward  a  defendant's  substantial  assistance 
by  imposing  a  sentence  below  a  statutory  minimum 
sentence,  but  only  upon  motion  of  the  government    The 
Commission  has  similarly  determined  that  a  governmcni 
motion  is  a  necessary  prerequisite  to  a  departure  below 
the  applicable  guideline  range  based  upon  a  defendani's 
substantial  assistance.   In  addition  to  providing 
consistency  with  the  procedure  for  reducing  a  sentence 
below  a  statutory  minimum,  the  requirement  of  a 
government  motion  is  'predicated  on  the  reasonable 
assumption  that  the  government  is  in  the  best  position 
to  supply  the  court  with  an  accurate  report  of  the  extent 
and  efTectiveness  of  the  defendants  assistance  ..."  United 
States  v.  White,  869  F.2d  822,  829  (5th  Cir.  1989).   In  an 
extraordinary  case  where  the  government  in  bad  faiih 
breaches  an  agreement  to  file  the  requisite  motion,  a 
court  may  recognize  a  defendant's  demonstrated 
substantial  assistance  by  departing  below  the  applicable 
range  in  the  absence  of  a  government  motion.", 

and  by  deleting  Note  3  as  follows: 

"3.  Substantial  weight  should  be  given  to  the  government's 
evaluation  of  the  extent  of  the  defendant's  assistance, 
particularly  where  the  extent  and  value  of  the  assistance 
are  difficult  to  ascertain.". 

The  Commentary  to  §5KL1  captioned  "Background"  is 
amended  by  inserting,  as  the  first  sentence,  the  foDowing: 

"This  section  implements  28  U.S.C.  {  994<m)  and  18  U.S.C. 
S  3553(c).". 
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Reason  for  Amendment:   la  two  recent  ca&c.t,  court  ol 
appeals  reached  opposite  results  on  the  issue  of  whether, 
under  the  policy  statement,  a  court  could  depart  below  the 
guideline  range  in  the  absence  of  a  government  molioa. 
Neither  case  involved  a  mandatory  minimum,  and  neiiher 
involved  a  sitnation  in  which  the  govemmcm  acted  in  bad 
faith  or  breached  an  agreement;  hov«vtr,  in  both  cases  the 
district  court  found  that  the  defendant  had  rendered 
substantial  asustaoce  and,  since  §5K1.1  was  'only  a  policy 
statement.*  departed  below  the  guideline  range.  At  the 
appellate  level,  the  Eighth  Circuit  ultimately  upheld  the 
departure  (U.S.  v.  Gutierrez,  No.  89-1950  (8th  Cir.  Nov.  1. 
1990)).  while  the  Eleventh  Circuit  reversed  (U.S.  v.  Chotas, 
913  F.2d  897  (llth  Cir.  1990)).   This  amendment  is 
designed  to  reinforce  the  view  of  the  Eleventh  Circiiit  that 
the  Commission  has  adequately  considered  the  mitigating 
circumstance  of  substantial  assistance  by  a  defendant  and 
has  determined  that  this  dicumstancc  should  not  result  in  a 
dovs^ward  departure  absent  the  prerequisite  goveminent 
motion.  At  the  same  time,  the  amendment  is  designed  to 
recognize  that,  where  the  court  finds  that  the  government 
in  bad  faith  breached  an  agreement  to  file  the  requisite 
motion,  consideration  of  a  departure  without  a  government 
motion  may  be  warranted. 


lUustratioo  of  S5K1.1  as  amended  by 
proposed  amendment  35: 

§5K1.1.     Substantial  Assistance  to  Authorities  (Policy 
Statement) 

(a)       Upon  motion  of  the  government  slating  that  the 

defendant  has  provided  substantial  assistance  in  the 
investigation  or  prosecution  of  another  person  who 
has  committed  an  offense,  the  court  may  depart 
from  the  guidelines. 

{i)(b)  The  appropriate  reduction  shall  be  determined  by 

the  court  for  reasons  stated  that  may  include,  but  arc  not 

Lmited  to,  coBsideralion  of  the  followiag: 

( 1 )  the  court's  evaluation  of  the  Hgaittcance  and 
usefulness  of  the  defendant's  assist  anrp,  taidng  into 
consideration  the  government's  evaluation  of  the 
assistance  rendered; 

(2)  the  truthfulness,  completeness,  and  reliability  of  any 
information  or  testimony  provided  by  the  defendant; 

(3)  the  nature  and  extent  of  the  defendant's  assistance; 

(4)  any  injury  suffered,  or  any  danger  or  risk  of  injury  to 
the  defendant  or  his  family  resulting  from  his 
assistance; 

(5)  the  timeliness  of  the  defendant's  assistance, 

(c)  In  determining  the  extent  of  any  departure  below  the 
applicable  guideline  range,  substantial  wei^  should 
be  given  to  the  government's  evaluation  of  the  extent 
and  value  of  the  defendant's  assistance,  patucularty 
where  the  extent  and  value  of  the  assistance  are 
difficult  to  ascertain. 

Commentary 


Application  Notes: 

L    Under  drcumsiances  set  forth  in  18  U.S.C.  ^  3553(c) 
.nd  28  (J  S.C  8  994(nl  as  ameaded.  sab^taptial 
a,Vi"ilnnr^  in  ihC  JBYCi'tf^t''^  9^  pro.sfxutiQn  of  another 
DC-^?"  '"^ft  Hi  TOFBmillCd  ifl  OffWJg  'BfY  j^^'^  ^ 
sentence  below  a  statutorily  required  miaimum 
sentence, 

;.    Under  18  U.S.C.  §  3553(e),  the  sentencing  court  ts 
authorized  to  reward  a  defendant's  substantial  assistance 
by  imposing  a  sentence  below  a  statuiory  minimum 
sentence,  but  only  upon  motion  of  the  gpvemmenL    Tiie 
Commission  has  simiiarfy  determined  that  a  govemmetU 
motion  is  a  necessary  prerequisite  to  a  departure  below 
the  applicable  pudeiiru  range  based  upon  a  defendant's 
substantial  assistance.    In  addition  to  providing 
consistency  with  the  procedure  for  reducing  a  sentence 
below  a  statutory  minimum,  the  requirement  of  a 
government  motion  is  "predicated  on  the  reasonable 
assumption  that  the  government  is  in  the  best  position  to 
supply  the  court  with  an  accurate  report  of  liie  extent  and 
effectiveness  of  the  defendants  assistance  -."  United  States 
V.  White,  869  F.2d  822,  829  (5th  Cir.  1989).   In  an 
extraordinary  case  where  the  government  in  bad  faith 
breaches  an  affeement  to  file  the  requisite  motion,  a  court 
may  recognize  a  defendant's  demonstrated  substantial 
assistance  by  departing  below  the  applicable  range  in  the 
absence  of  a  government  motion. 

2.   The  sentencing  reduction  for  assist ancf.  to  authorities 
shall  be  considered  independently  of  any  reduction  for 
acceptance  of  responsibility.  Substantial  assistance  is 
directed  to  the  investigation  and  prosecution  of  criminal 
activities  by  persons  other  than  the  defendant,  while 
acceptance  of  respoosibihly  is  directed  to  the 
defendant's  aiHrmative  recognition  of  responsibility  for 
his  own  conduct. 

2.   Substantial  wyigh^  ^hould  be  pven  to  the  government's 
evaluation  of  the  extent  of  the  defendant's  assistance. 
particularly  where  the  extent  and  value  of  the  assistance 
are  difficult  to  ascerlaia. 

Background;    This  section  implements  28  US.C  §  994(m) 
aiui  18  use.  §  3553(e).   A  defendant's  assistance  to 
authorities  in  the  investigation  of  criminal  activities  has 
been  recognized  in  praaice  and  by  statute  as  a  mitigating 
sentencing  factor.  The  nature,  extent,  and  signiHcance  of 
assistance  can  involve  a  broad  spectrum  of  conduct  that 
must  be  evaluated  by  the  court  on  an  individual  basis. 
Latitude  is,  therefore,  afforded  the  sentcndng  judge  to 
reduce  a  sentence  based  upon  vau'iable  relevant  factors, 
including  those  listed  above.  The  sentencing  judge  must, 
however,  state  the  reasons  for  reducing  a  sentence  under 
this  section.    18  U.S.C.  §  3553(c).  The  court  nwy  elea  to 
provide  its  reasons  to  the  defendant  in  camera  and  in 
writing  under  seal  for  the  safety  of  the  defendant  or  to 
avoid  disclosure  of  an  ongoing  investigation. 


S6A1  J.      Resolution  of  Disputed  Factors 


36.  Proposed  Amendment:   The  Commentary  to 
§6A13  is  amended  by  inserting  the  following  additional 
paragraphs  at  the  ca^ 


The  Commisooa  beieves  tkar  ose  of  a  prtptmdcnma 
of  the  evidence  jf  ilwrt  ia  appvopnate  le  oMct  Aic  process 
requirements  and  policy  cooccns  ia  tcsoMag  dbpates 
regarding  application  of  the  guidelines  to  Ifcc  Exts  of  a 

case. 

The  CoBfldssioa  also  bcttenKS  Ihn  tbe  bwdea  of 

persuasion  in  resoMag  gaidckae  appKealioo  dupMes 
appropriately  rests  vwtk  the  gtm-iiuueat  if  tie  gaideiae 
adjustment  wouM  cahancc  Ibe  leatcaoe  (ag^awuiag 
factors)  and  vnth  Ike  defeadaat  i  the  ad^usfet  woald 

reduce  the  scatencc  (aaligatiag  fadors).'. 

Reason  for  Amendmeat  Ttis  aweiiifciirat  expresses  ifce 
Commission's  approwa)  of  the  ase  of  a  prepoaderaDce  of 
the  evidence  standard  ia  Tesped  to  dispafcd  sentenciiig 

factors,  with  the  government  having  the  burden  of 
persuasion  as  to  aggrawadng  factors  aad  Ike  defeaAnt  as 

to  mitigating  factors. 


Miscellaneous  Sakstaaltvc,  Oariiying,  Coafcnaiag,  ami 

Technical  Amendments 

37(A).   Proposed  Aaiewlmenl  to  §1B1.1  (AppBcatioo 
Instructions):  The  Coaimeiitafy  loflBM  captioned 
"Application  Notes*  is  ameaded  in  Note  1(e)  by  defclmg: 

■"Firearm'  means  any  weapon  which  is  designed  to  or  may 
readily  be  conMcrted  to  expei  any  projectile  by  the  actioa  of 

an  explosive." 

and  inserting  in  lieu  thereof: 

"Firearm'  means  (A)  any  weap<m  (iackKfing  a  st»tcr  gnn, 

handgun,  rifle,  shotgua,  short  barreled  rifle  or  shotgaa,  or 

machinegun)  whid*  mB  or  is  designed  to  or  mar  readily  be 

converted  to  cxpd  a  projcctfe  by  ihe  MSion  of  an 

explosive; 

(B)  the  frame  or  receiver  of  any  such  weapon;  (C)  any 

firearm  muffler  or  silencer;  or  (D)  any  destructive  devrcc.*, 

and  by  inserting  '^"  imraeAately  before  ""tftr  or  pcflct  grni*. 

Reason  for  Amendmcnf:  This  amendment  defines 
"firearm"  to  track  the  statutory  definition,  and  corrects  a 
clerical  error. 

(B).   Proposed  Amendment  to  §1BI.2  (AppficaHc 
Guidelines):  Comment  is  requested  as  to  whether 
§lB12(a)  (regarding  stipulations  to  a  more  serious  offense) 
should  be  amended  to  provide  expressly  that  snch  a 
stipulation  must  be  as  part  of  a  formal  plea  agreement. 

(C).   Proposed  Amendment  to  §1B1.8  (Use  of  Certain 


MbrmationX  Tbe  OoaMcntary  to  flfiU  i 
'Application  Notes'  is  amended  by  inserting  the  foUoWag 
additional  notes: 

*5.  This  guideline  limits  the  use  of  certain  incrinriaariBg 
information  furnished  by  a  defendant  in  the  context  of  a 
defendaal  gwmaieat  a^ceaeal  for  the  dcfeadaal  to 
provide  inforaMlioB  coaceniag  Ibe  aahw^  activities  of 
other  persons.  The  guideline  operates  as  a  limitation 
on  the  use  of  sack  iacriiMaatiag  iaiorraMioa  ia 
guideline  appbcalioa,  wd  act  awrefy  as  a  lestrittioD  of 
tbe  government's  presentation  of  such  information. 
E.g^  where  Lbe  ddeadaat  safegeqaent  to  having  entered 
mto  a  cooperatioo  agreeaKat  repeats  sac^  iaformatioM 
to  the  probation  officer  preparing  the  pre-sentence 
report,  the  use  of  such  information  remains  protected 
by  this  section.  To  afloN  otherwise  woaH  aafairty 
penalize  the  defeadaat  tor  tratirftiiness. 

6.   Unless  the  cooperation  agreement  relates  to  the 

provision  of  iufcrautioB  aboat  the  wdawful  activities  of. 
others,  tliis  gaidUiae  does  aot  apply  (Le.,  an  agreemcnl 
by  the  defendant  to  simply  detail  the  extent  of  his  o*»a 
unlawful  activities,  not  involving  an  agreement  to 
provide  inforaMtion  touteraing  the  anlawfn}  activity  of 
another  perstin,  is  ao*  cwered  by  this  guidelBc).'. 

Reason  for  Amendment:  This  aniciidiiient  clarifies  the 
operation  of  this  guideline. 

(D).   Proposed  Amendmcnf  to  §2A2.1  (Assanft  With 
farent  to  Commit  Marder;  Anempfed  M  order):   The 
Commentary  to  f2A21  captioned  "Application  Notes*  is 
amended  by  iusciting  the  foHowing  additional  note: 

"3.  If  the  offense  created  a  substantial  risk  of  death  or 
serious  bwHy  injury  to  mullipte  in<firiduals,  ao  npward 
departure  may  be  wart  anted.'. 

Reason  for  Amendment:   This  amendment  adcb 
commentary  to  address  the  case  in  which  an  attcmpied 
Border  results  in  a  snbstaatial  risk  of  death  or  scnoas 
bodily  injury  to  multiple  individuals. 


(E).   Proposed  Amcndmcm  to  H2A3.1  (Criminal 
Senual  Abuse;  Altcnrpt  or  Assanlt  with  the  Intent  to 
Commit  Criminal  Scxnal  Abuse);  2A3.2  (Criminal  Scxnal 
Abuse  of  a  Minor  (Stetntory  Rape)  or  Attempt  to  Comniif 
Such  Acts);  and  2A3.4  (Abasire  Sexual  Contact  or  Attempt 
to  Commit  Abusire  Sexaai  Contact):  Section  2A32(bXl) 
is  amended  by  deleting  "1  JnrT  aad  inserting  in  Ben 
thereof  "7  lewii*. 

The  Commentary  to  §2A3.2  captioned  "Application  Notes" 
is  amended  by  inserting  the  following  addifjonal  note: 

1  If  an  enhancement  from  sabsection  (b)(1)  applies,  do 
not  apply  53B1 J  (Abnsc  of  Position  of  Trust  or  Use  of 
Special  Skill).*, 
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and  in  the  captioo  by  deleting  'No(e'  and  inserting  in  lieu 
thereof  "Notes". 

Section  2A3.4(b)  is  amended  by  inserting  the  following 
additional  subdivisioQ: 

"(3)      If  the  victim  was  in  the  custody,  care,  or  supervisory 
control  of  the  defendant,  increase  by  2  levels.'. 

The  Commentary  to  52A3.4  captioned  "Application  Notes' 
is  amended  by  inserting  the  following  additional  note: 

•3.  If  an  enhancement  from  subsection  <bXl)  applies,  do 
not  apply  §3B1J  (Abuse  of  Position  of  Trust  or  Use  of 
Special  Skill).". 

The  Commentary  to  J2A3.1  captioned  'Application  Notes' 
is  amended  by  inserting  the  following  additional  note: 

•3.  If  an  enhancement  from  subsection  (b)(3)  applies,  do 
not  apply  53BIJ  (Abuse  of  Position  of  Trust  or  Use  of 
Special  SkiU).". 

Reason  for  Amendment:   This  amendment  makes  the 
enhancements  in  this  subpart  concerning  a  viaim  in  the 
custody,  care,  or  supervisory  control  of  the  defendant 
consistent  with  each  other  and  consistent  with  a  similar 
enhancement  in  §2G2.1. 

(F).   Proposed  Amendment  to  §§2Dl.l  (Unlawful 
Manufacturing.  Exporting,  or  Trafficking)  and  2D1.8 
(Renting  or  Managing  a  Drug  Establishment):   Section 
2Dl.l(b)(l)  is  amended  by  deleting  'during  commission  of 
the  offense". 

The  Commentary  to  §2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  3  by  deleting  The  adjustment  is  to  be 
applied  even  if  several  counts  arc  involved  and  the  weapon 
was  present  in  any  one  of  them.". 

Section  2D1.8(b)(l)  is  amended  by  deleting  'during 
commission  of  the  offense". 

Reason  for  Amendment:  This  amendment  is  intended 
allow  the  provisions  of  §lBlJ(a)(2)  to  apply  to  this 
enhancement  The  phrase  'during  commission  of  the 
offense'  read  in  conjunction  with  the  last  sentence  of 
Application  Note  3  ("  This  adjustment  is  to  be  applied  even 
if  several  counts  are  bvolvcd  and  the  weapon  was  present 
in  any  one  of  them.')  currently  can  be  interpreted  as 
requiring  the  weapon  to  have  been  possessed  during  the  act 
constituting  the  count  of  conviction,  rather  than  duriag  any 
of  the  conduct  constituting  relevant  conduct. 

Comment  is  requested  as  to  whether  the  specific  offense 
characteristic  of  possession  of  a  dangerous  weapon  in  drug 
cases  is  being  applied  too  broadly  (i.e.,  should  every 
defendant  in  a  drug  conspiracy  case  be  held  liable  under 
the  guidelines  for  the  possession  of  a  weapon  by  a  co- 


defendant?). 

(G).   Proposed  Amendment:   Section  2Dl.l(c)  is 
amended  in  the  Drug  Quantity  Table  by  deleting  "Pure 
PCP"  wherever  it  appears  and  inserting  in  lieu  thereof 
■PCP  (actual)",  and  by  deleting  "Pure  Methamphetaminc' 
wherever  it  appears  and  inserting  in  lieu  thereof 
'Methamphetaminc  (actual)*. 

Section  2Dl.l(c)  is  amended  in  the  note  designated  by  a 
single  asterisk  by  inserting  the  following  additional  sentence 
as  the  third  sentence  The  terms  'PCP  (actual)'  and 
'Methamphetamine  (actual)'  refer  to  the  weight  of  the 
controlled  substance,  itself,  contained  in  the  mixture  or 
substance.   E^  a  mixture  weighing  10  grams  containing 
PCP  at  50%  purity  contains  5  grams  of  PCP  (actual).';  and 
in  the  last  sentence  by  deleting  "pure  PCP  or 
methamphetamine"  and  inserting  in  lieu  thereof  "PCP 
('PCP  (actual)')  or  methamphetamine  ('methamphetamine 
(actual)')  contained  in  the  mixture  or  substance". 

Reason  for  Amendment:  This  amendment  clarifies  the 
operation  of  the  guideline  in  cases  involving 
methamphetamine  or  PCP  by  amending  the  terms  "Pure 
PCP  and  "pure  methamphetamine"  to  read  "PCP  (actual)" 
and  "methamphetamine  (actual),'  and  by  providing  an 
example  of  their  application. 

(H)    Proposed  Amendment:  Section  2D1.1  is  amended 
by  deleting  "Schedule  I  and  11  Depressants'  wherever  it 
appears  and  inserting  in  lieu  thereof  "Secobarbital  (or  the 
equivalent  amount  of  other  Schedule  I  or  11  Depressants)". 

The  Commentary  to  §2D1.1  captioned  'Application  Notes' 
is  amended  \a  Note  10  by  inserting  "Secobarbital  and 
Other"  unmediately  before  "Schedule  I  and  11  Dcpressanls" 

Reason  for  Amendment:   The  purpose  of  this  amendment 
is  to  clarify  the  interaction  of  the  guideline  and  drug 
equivalency  tables  in  respect  to  Schedule  I  and  II 
Depressants.  This  amendment  adopts  the  form  used 
elsewhere  in  this  guideline  (e.g.,  heroin  or  the  equivalent 
amount  of  other  Schedule  I  or  11  Opiates)). 

(I).   Proposed  Amendment;  The  Commentary  to 
§2DI.l  captioned  "Application  Notes"  is  amended  in  Note 
10  in  the  Drug  Equivalency  Tables  by  deleting  the  tables 
titled  'Schedule  III  Substances,'  "Schedule  IV  Substances,' 
and  'Schedule  V  Substances'  in  their  entirely  and  inserting 
in  lieu  thereof: 


"Schedule  III  Substances 

1  gm  of  Schedule  III  Substance 

Schedule  IV  Sul)stances 

1  gm  of  Schedule  IV  Substance 


2  mg  of  heroin/2  gm 
of  marihuana 


0.125  mgof 
heroin/0. 12s  gm  of 
marihuana 
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Schedule  V  Substances 

1  gm  of  Schcdult  V  Substance  - 


O.Of2S  mf  of  fcerom/ 
0.0125  gm  of 
marihuana". 


Reason  for  AmeBdment:  Tbe  purpoK  of  Bhs  aiBciiuuieiit 
is  to  simplify  tl>c  appBcition  of  this  gsMene  aM  to 
account  for  the  numeroos  nnfislerf  ssostances  raat  rail  wto 
these  schedules.  This  tOBSoftiated  treatmetM  is  feasMe 
because,  unliJrc  tbe  eqaivatencies  for  ScbeMe  I  or  H 
Opiates  or  Schedule  1  or  11  StinalaBtJ,  *e  eqahakacies 
for  Schedute  RI,  !V,  and  V  SiriMtaKes  are  not  Itgislalwc^f 
based.  Nor  are  the  pharaaeologieal  tqaivaltBdes  for 
Schedule  III,  IV,  or  V  substances  as  dear  as  for  other 
substances.  AWwogb  Ac  Comimssioo  has  set  tmirttt 
equivalencies  in  the  case  of  4  of  24  Scbcthilc  FD 
Substances,  these  equivatendcs  are  phaiuutologieally  based 
only  within  subsets  of  Schedule  III  substances  (e.g.,  mthim 
Schedule  III  Depressants).   But  since  Schedule  III 
substances  contain  both  (Jepttssasts  and  stninibnts  and 
there  is  no  good  pfiai  macoiogicai  method  for  uimparng  > 
Schedule  III  stimulant  with  a  Schedule  FH  depressant  ffcc 
effort  to  determine  (fiflFeient  cqawaJcncies  witfim 
subcategories  may  not  be  worthwhile.  Thus,  a  geaenc 
equivalency  for  eack  of  these  subsfanccf  seens  aaeqeafe  to 
meet  this  task,  and  is  consistent  with  the  Dmg  Quantify 
Table  in  the  guidcfinc  itsetf  which  treats  Schedofe  BI,  IV, 
and  V  substances  genericany- 

(J).  Proposed  Amendment:  Tbe  Commentary  to 
§2D1.1  captioned  "Application  Notes"  is  amended  in  Note 
10  by  inserting  one  asterisk  iniinediatcly  following  Ihe 
caption  "SchcAite  I  or  I!  Depressants"  and  by  inserfiag 
immediately  belcwr  tfce  Bne  begiiming  1  gm  of  Seeofcnrbttal 
- '  the  following; 

"•Provided,  however,  the  combined  equivalent  weigh  of  aM 
Schedule  I  and  II  depressants,  Schedule  III  substances. 
Schedule  IV  substances,  and  Sdtcdute  V  sabstances  slial 
not  exceed  59.99  gms  of  heroin  or  59.99  kiograms  of 
marihuana.*. 

The  Commentary  to  §2D1.1  captioned  "Application  Notes' 
is  amended  in  Note  10  by  htsenmg  two  asterisks 
immediately  following  the  caption  "Scbedole  WI  Sobstances* 
and  by  inserting  iniiiitdijtely  befow  the  Kne  beginning  1  m* 
of  Hydrocodonc  Coogh  Synp  -'  the  following: 

"••Provided,  however,  the  combined  ctfuivalent  wei^  of 
all  Schedule  FH  Sabstaneea,  Schedefc  I  or  II  depressants, 
Schedule  IV  substances,  and  Scbednte  V  substances  skafl 
not  exceed  59.99  gnw  of  heroin  or  59.99  kSogranw  rf 

marihuana.". 

The  Commentary  to  82DI.1  captioned  "Appficafion  Notes* 
is  amended  in  Note  10  by  inserting  three  aSerisks 
immediately  foHowing  the  caption  "Schedule  fV  Soostanccs 
and  by  inserting  immediateFy  bdow  tbe  Fine  beginning  T 
gm  of  Nitrozcpam"  the  folFowrng: 


"•••I»rovided,  however,  the  combined  equivalent  weight  of 
all  Schedule  IV  and  V  sakstMccs  skdl  not  esccd  4J9 
grams  of  heroin  or  4JS9  fcBngnii  of  1 


TV  Commentary  to  f2Dl.l  captioned  "AppfcatiBn  Motet* 
ii  amended  in  Note  10  by  inserting  four  asterisks 
innediately  following  the  caption  "Schedule  V  Substances" 
Hid  by  inserting  imacdblcly  bciow  ^c  ine  brginniig  1 
pm  of  codeine  cong^  sfTWfT  ttit  following: 

*****Provided,  hewevcr,  Ac  conrined  c^aiwakal  wcigix  o< 
Schedule  V  controled  tabttances  shal  not  oKCcd  999 
BSUgrams  of  heroin  or  999  granK  of  aarAuana*. 

Reason  for  Amendment:   The  purpose  of  this  amendment 
B  to  clarify  the  applicaticm  of  the  gaidcfiac  section  in 
aetordance  with  the  decision  ia  VS.  v.  Cwpolo,  894  T2i 
56  (3d  Cir.  I990>.   As  enrfrmly  written  asbigaity  ia  the 
commentary  could  produce  a  result  incsnsistcat  mfk  Che 
guideline  itself. 

(K).  Proposed  AmcadBcar  The  Coausemary  to 
§2D1.1  captioned  "Appliealioa  Notes'  is  ancaded  in  Nrte 
10  in  the  subsection  titled  'Drug  Etjaiwakacy  Tabfces"  by 
deleting  all  conversions  listed  in  right-hand  column  which 
refer  to  herm,  cocaiac.  er  PCP  sod  iaKrtiag  ia  kea 
thereof  the  appujptiale  canaersioo  to  marihoaaa.  [Fw 
example,  in  the  tabk  tided  *Sdwkfc  I  or  n  Opaies/Jl 
gram  of  Alpha-Melhylfentanyl  =  10  gm  of  heroin"  wonld 
be  amended  to  read  "1  gram  of  Alpha-Meihylfentanyl  =»  10 
kg  of  marihuana*}." 

The  Commentary  to  §2Dl.l  captioned  'ApphcalioB 
Notes'  is   amended  in  Note  10  in  the  first  paragraph  by 
Meting  "fcraai  of  a  labslaacc  containing  hcroia'  aad 
BBcrting  in  liea  thereof  tkigranis  of  narihaanar;  in  ibe 
second  paragraph  by  deietiag  "If  all  the  chags  are 
'equivalents'  of  the  same  drug,  eg.,  stiiaaiaias  that  are 
grouped  with  cocaiae,  amxf  ibcm  to  that  drag,  la  other 
cases,'  and  inserting  ia  hen  ihcrcof  "la  each  case,*;  by 
#eJeling  'either  the  heroia  «  "  and  vasertiag  ia  liea  thereof 
Its"  and  by  deleting  the  last  iwo  sentences;  ia  the  fcaath 
paragraph  by  deleting  the  "Boih  PCP  and  LSD  are  grouped 
together  in  the  Drag  EqnivakBcy  Tables  under  the  heading 
•LSD,  PCP,  and  Other  Scheduk;  I  and  B  Ha>adnogem,' 
which  provide  PCP  e^uiwlenocs.   The  250  milkgraBis  of 
LSD  is  equiwafcal  to  25  granK  of  PCP.'  awl  insertrng  ■ 
beu  thereof  The  PCP  converts  to  70  kg  of  marihuana;  the 
LSD  converts  to  25  kg  of  marihuana.';  by  inscrtmg 
"equivalent  toT  natxtealrty  before  'nmel>--fivc',  by  dektag 
'grams  of  PCP"  and  inserting  10  lien  thereof  "hikigraBis  of 
marihuana";  by  deleting  "grams*  immediately  following 
"sixteen"  and  iaiserting  in  lien  ihcreof  'kik]grans^  by 
deleting  "heroin;  the  naribaana.  to  fi*c  graaa  of  heroia* 
and  inserting  in  lieu  thereof  'marihuana"  and  by  defcliag 
grams  of  heroin  and  inserting  in  lieu  ihcreof  'kilograms  of 
marihuana*. 

Reason  for  Amendment:   This  amendment  simplifies  the 
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appUcaUon  of  the  Drug  Equivalency  Table*  tjy  using  one 
sutKtance  as  the  "equivalciir  substance  throughout  the 
taWcss  rather  than  four  substances,  and  therefore  should 
reduce  the  likelihood  of  error  in  using  these  tables.  No 
substantive  change  results. 

(L).  Proposed  Amendment  to  52E11  (Making, 
Financing,  or  CoUecling  an  Extortionate  Extension  of 
Credit):  Section  2E2.1  is  amended  in  the  title  by  deleting  '. 
Financing,  or  CoUectiog  an  Extortionate  Extension  of 
Credit*  and  inserting  in  lieu  thereof  "or  Fmancing  an 
Extortionate  Extension  of  Credit;  Collecting  an  ExJcosioo 
of  Credit  by  Extortionate  Means*. 

Section  2E2.1(b)(3)  is  amended  by  deleting  the 
commission  of  the  offense  of  an  escape  from  the  scene  of 
the  crime'  and  inserting  in  lieu  thereof  "commission  of  the 
offense  or  to  facilitate  escape*. 

Reason  for  Amendment:  This  amendment  corrects  an 
error  in  the  title  of  this  section,  and  conforms  the  wording 
in  subsection  (b)(3)(A)  with  the  wording  used  in  subsection 
(b)(3)(B)  as  wen  as  in  other  guidelines. 

(M).  Proposed  Amendment  to  52G1.2  (Transportation 
of  a  Minor  for  the  Purpose  of  Prostitution  or  Prohibited 
Sexual  Conduct):  Section  2G1.2(d)(l)  is  amended  by 
deleting  the  defendant*. 

Reason  for  Amendment  This  amendment  conforms  the 
language  nsed  in  thb  ctoss  reference  to  that  used  in  the 
other  crocs  references  in  this  Part 

(N).  Propowd  Amendment  to  H2GL2  (Transportation 
of  a  Minor  for  the  Purpose  of  Prostitution  or  Prohibited 
Sexual  Conduct)  and  2G2.1  (Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual  or  Printed  Material; 
Custodian  Permitting  Minor  to  Engage  in  Sexually  Explicit 
Conduct;  Advertisement  for  M'mors  to  Engage  in 
Production):  Section  2G1.2(b)  is  amended  by  inserting  the 
following  additional  subsection: 

*(4)     If  the  defendant  was  a  parent,  relative,  or  legal 

guardian  of  the  minor  involved  in  the  offense,  or  if 
the  minor  was  otherwise  in  the  custody,  case,  or 
supervisory  control  of  the  defendant,  increase  by  2 
levels.'. 

The  Commentary  to  §2GL2  captioned  'Application  NotesT 
is  amended  by  inserting  the  following  «iditional  note: 

*6.  If  an  enhancement  from  subsection  (b)(4)  applies,  do 
not  apply  I38U  (Abuse  of  Position  of  Trust  or  Use  of 
Special  SkiB).*. 

The  Commentary  to  8202.1  captioned  'Application  Notes' 
is  amended  by  inserting  the  following  additional  note: 

*4.  If  an  enhancement  from  subsection  (b)(2)  applies,  do 


not  apply  53BL3  (Abuse  of  PosUion  of  Trust  or  Use  of 
.     Special  Skill).'. 

Reason  for  Amendment  This  amendment  provides 
consistent  treatment  among  the  guidelines  in  this  part  for 
similar  offense  conduct  The  specific  offense  characteristic 
relaung  to  abuse  of  a  position  of  trust  found  at 
§2G2.1(b)(2)  appears  equaUy  applicable  to  52GL2.  In 
addition,  consistent  with  other  guidelines,  the  amendment 
would  acate  an  application  note  in  SS2G2.1  and  2G2.2 
stating  that  where  this  subsection  applies,  §3BL3  (Abuse  of 
Position  of  Trust  or  Use  of  Special  Skill)  is  not  appUed. 

(O).  Proposed  Amendment  to  §201.2  (Transportation 
of  a  Minor  for  the  Purpose  of  Prostitution  or  Prohibited 
Sexual  Conduct):  Section  20L2(d)  is  amended  by  inserting 
the  following  additional  subsections: 

■(2)     If  the  offense  involved  criminal  sexual  abuse  or 
attempt  or  assault  with  Intent  to  commit  criminal 
sexual  abuse,  apply  52A3.1  (Criminal  Sexual  Abuse; 
Attempt  or  Assault  With  Intent  to  Commit  Criminal 
Sexual  Abiise). 
(3)     If  neither  subsection  (d)(1)  nor  (d)(2)  is  appUcable, 
and  the  offense  did  not  involve  Uansportation  for  the 
purpose  of  proslituuon,  apply  §2A3.2  (Criminal 
Sexual  Abuse  of  a  Minor  or  Attempt  to  Commit 
Such  Acts)  or  82A3.4  (Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual  Contact).". 

Reason  for  Amendment  The  statutes  referenced  to  this 
guideline  may  be  used  as  'jurisdictional*  statutes  in  some 
cases  to  prosecute  conduct  that  is  more  appropriately 
covered  under  other  guidelines  (§§2A3.1,  2A3.2,  and 
2A3.4).  This  amendment  would  provide  consistent  offense 
levels  in  such  cases. 

(P).  Proposed  Amendment  to  82JL6  (Failure  to 
Appear  by  Defendant):  The  Commentary  to  82JL6 
captioned  'Application  Notes'  is  amended  by  inserting  the 
following  additional  notes: 

•4.  Any  term  of  imprisonment  for  a  failure  to  appear  by 
defendant  (18  VS.C  I  3146(a))  must  be  imposed 
consecutively  to  any  other  sentence  of  unprisonment  (18 
U5.C  I  3146(b)(2)).  Therefore,  the  provisions  of 
f83DL2-3DL5  do  not  apply  in  respect  to  such  counts 
(see  83DLl(b»  and  the  guideline  range  for  the  failure 
to  appear  count  is  to  be  determined  independently  of 
the  guideline  range  for  the  underlying  offense  (the 
offense  m  respect  to  which  the  defendant  failed  to 
appear). 

5.  In  some  cases,  the  defendant  may  be  sentenced  on  the 
underlying  offense  (the  offense  in  respect  to  which  the 
defendant  fvled  to  appear)  before  being  sentenced  on 
the  failure  to  appear  offense.  In  such  cases,  criminal 
history  poinU  for  the  sentence  imposed  on  the 
underlying  offense  are  to  be  counted  in  determining  the 
guideline  range  on  the  failure  to  appear  offense  only 
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where  the  offense  level  is  determined  under  subsection 
(a)(1)  (i.e.,  where  the  offense  constituted  a  failure  to 
report  for  service  of  sentence).". 

Reason  for  Amendment:  This  amendment  addresses  a 
complex  issue  of  the  mteraction  of  guideline  provisions 
(§§2J1.6  and  4A1.1).  The  question  has  arisen  as  to 
whether,  in  a  sentencing  proceeding  for  failure  to  appear 
by  a  defendant,  criminal  history  points  for  any  sentence 
imposed  on  the  underlying  offense  (the  offense  in  respect 
to  which  the  defendant  failed  to  appear)  should  be  applied 
in  the  determination  of  this  guideline.  By  law,  any  term  of 
imprisonment  imposed  under  18  U.S.C  8  3146(b)(1)  must 
run  consecutively  to  any  other  term  of  imprisonment 
imposed.  Consequently,  the  multiple  count  rules  do  not 
apply  in  such  cases  and  two  separate  guideline  ranges  are 
calculated.  The  answer  consistent  with  the  overall  structure 
of  the  guidelines  and  the  least  subject  to  the  extraneous 
factors  of  whether  the  sentence  for  the  failure  to  appear 
precedes,  follows,  or  is  imposed  at  the  same  time  as  the 
sentence  for  underlying  offense,  is  that  criminal  history 
points  for  any  sentence  imposed  on  the  underlying  offense 
should  not  be  counted  in  respect  to  the  failure  to  appear, 
except  where  the  failure  to  appear  is  based  upon  a  failure 
to  report  for  the  service  of  sentence  on  the  underlying 
offense. 

(0).  Proposed  Amendment  to  §2K1J  (Possessing 
Dangerous  Weapons  or  Materials  While  Boarding  an 
Aircraft):  Section  2K1.5(c)(l)  is  amended  by  inserting  *or 
possessed*  immediately  following  "used";  and  by  inserting  ", 
as  applicable,"  immediately  before  'if  the". 

Reason  for  Amendment:  This  amendment  is  an  editorial 
amendment  to  clarify  application  of  the  aoss-rcference  in 
subsection  (c)(1).  Because  there  is  no  comma  in  front  of 
"if  the*,  a  literal  reading  of  this  subsection  commands  use 
of  the  guideline  "for  such  other  offense"  even  if  the  result  is 
lower  than  determined  above,  a  result  not  intended  by  the 
Commission.  Moreover,  because  the  term  "used*  in 
reference  to  a  weapon  has  a  more  restrictive  meaning  in 
other  portions  of  the  guidelines  (sec,  for  example  §2B3.1 
(Robbery)),  the  addition  of  "or  possessed*  is  intended  to 
remove  the  possible  argument  that  the  term  "used"  must 
have  the  same  restrictive  meaning  in  this  content 

(R).  Proposed  Amendment  to  82Q2.1  (Specially 
Protected  Fished,  Wildlife,  and  Plants;  Smuggling  and 
Otherwise  Unlawfully  Dealing  in  Fish,  Wildlife,  and 
PlanU):  Section  202.1(b)(3)(A)  is  amended  by  deleting 
"specially  protected". 

Reason  for  Amendment:  This  amendment  removes 
language  inadvertently  retained  >**en  this  guideline  was 
consolidated  with  the  former  2Q2i  The  fonner  S2Q2^ 
contained  an  equivalent  enhancement,  but  that 
enhancement  did  not  contain  the  language  "specially 
protected*  because  8202.2  did  not  apply  to  specially 
protected  wildlife,  fish,  and  plants.  Because  the  words 


*specially  protected"  were  not  deleted  when  582Q2.1  and 
2Q2.2  were  consolidated,  the  current  guideline  may  be  read 
to  unduly  restrict  application  of  this  spedfic  offense 
characteristic,  and  thereby  produce  a  result  contrary  to  the 
result  intended  by  the  Commission. 

(S).  Proposed  Amendment  to  §2n.6  (Failing  to 
Collect  or  Truthfully  Account  for  and  Pay  Over  Tax): 
Section  2T1.6  is  amended  by  inserting  the  following 
additional  subsection: 

"(b)     Cross  Reference 

(1)      Where  the  offense  involved  embczzlemeni  of  an 

employee's  withholding  by  collecting  tax  and  willfully 
failing  to  account  to  the  employee  for  it  apply 
§2B1.1  (Larceny,  Embezzlement  and  Other  Forms 
of  Theft)  if  the  resulting  offense  level  is  greater  than 
that  determined  above.'. 

The  Commentary  to  §2T1.6  captioned  "Application  Noies' 
is  amended  in  Note  1  by  deleting  "In  such  cases,  an  upward 
departure  may  be  warranted"  and  inserting  in  lieu  thereof 
"A  CTOSS  reference  at  subsection  (b)(1)  is  provided  to 
address  such  cases*. 

Reason  for  Amendment:   Currenily,  the  Commentary  to 
this  guideline  recommends  consideration  of  an  upward 
departure  where  the  court  finds  that  tax  offense  was  used 
to  embezzle  an  employee's  funds.  This  amendment 
substitutes  a  ctoss  reference  that  requires  appbcaiion  of 
§2B1.1  (Larceny,  Embezzlement  and  Other  Forms  of 
Theft)  where  that  guideline  results  in  the  greater  offense 
leveL  The  use  of  a  ctoss  reference  rather  than  a  departure 
instruction  is  consistent  with  the  ueatment  of  similar 
offenses  (eg.,  §2E5J  and  §2E5J). 

(T).  Proposed  Amendment  to  Chapter  Two,  Part  T, 
Subpart  3  (Customs  Taxes):   Sections  2T3.1  and  2T3.2  arc 
amended  by  deleting  "Level  from  §2T4.1  (Tax  Table) 
corresponding  to  the  tax  loss."  and  inserting  in  lieu  thereof; 

•(1)     The  level  from  §2T4.1  (Tax  Table)  corresponding  to 
the  tax  loss,  if  the  tax  loss  exceeded  $1,000;  or 

(2)  5,  if  the  tax  loss  exceeded  $100  but  did  not  exceed 
$1,000;  or 

(3)  4,  if  the  tax  loss  did  not  exceed  $100.*; 

and  by  inserting  the  following  additional  subsection: 
*(b)     If  sophisticated  means  were  used  to  impede 

discovery  of  the  nature  or  existence  of  the  offense, 

inCTcase  by  2  levels,". 

Reason  for  Amendment:  Currently,  these  guidelines  treat 
evasion  of  small  amounts  of  import  duty  as  more  serious 
than  theft  of  the  same  amount  On  the  other  hand,  there 
is  no  enhancement  as  in  §§2T1.1-2T1.4,  for  using 
sophisticated  means  to  impede  discovery  of  the  nature  of 
extent  of  the  offense.  This  amendment  inaeascs  the 
offense  level  if  sophisticated  means  were  used  to  impede 


SO 


18W 


Federal  Register  /  Vol.  5b,  No.  \>  /  Thursday.  January  17.  1991  /  Notices 


di.scovcry  of  the  nature  and  enstcncc  of  the  offense,  and 
reduces  the  ofTcnse  levels  fof  cva.sK^n  of  import  duties  of 
lc«  than  $1,000  where  such  evasion  is  unsophisticated. 

(U)     Proposed  Amendmeni  tn  §2X1.1  (Attempt, 
Solicitation,  or  Conspiracy);    Scclion  :,\1  1,  and 
accompanying  Commcniary,  are  anjenJcd  l>y  deleting 
■object"  wherever  it  appears  and  uiscrtmg  in  lieu  thereof  in 
each  in.stance  "substantive' 

Scclion  2X1. 1(b)(1)  is  amended  by  insertini;  "subsLinli.e" 

immediately  before  "ollcnse". 

Section  2X1. 1(b)(2)  is  amended  by  inserting   sutfetaniivc" 

immediately  before  "offense". 

Section  2X1. 1(b)(3)  is  amended  by  deleting  "ihc  oiiense' 

uherever  it  appears  and  inserting  in  iicu  thereof  in  cadi 

instance  'the  substantive  oflense" 

The  Commentary  to  §1X1  1  cipiioned  "Application  Notes" 
IS  amended  in  NtMe  2  by  deleting  the  fir.st  .sentence  and 
inserting  in  lieu  thereof    "'Sulistanuvc  Offcn-sc.'  as  u^ed  ir 
this  guideline,  mcan.s  the  otfen.sc  that  ihc  defendant  ui^ 
conucled  of  stilieiung.  attempting,  or  aiasp^nng  to  commi! 
Under  §2X1. 1(a),  the  b.isc  olTense  level  will  be  ihc  same  a.s 
ihal  for  the  subslantAe  olfense  " 

Reason  for  Amendmeni     This  ls  a  icchnitjl  anicndmeni  i.; 
enhance  clarity  by  replacing  the  term  \^cA  off^ns."  uun 
ihe  more  commonly  used  term  "subst.inlive  offcn.se"  unj 
conforming  the  language  u,se.d  in  various  .sub,scctJ(.m.s  of  this 
guideline.    Grcalcr  claruy  in  the  guideline  language  sii.^ulJ 
reduce  the  likclihixxl  of  litigation  os^t  the  meaning  of  ini-s 
language.    Sc«  e.g.,  Uniud  Sui-s  v.  Rolhman,    No.  8'>- 
\S%,  1<)90  U.S.  App.  LLXlS  i:>l  (Nh  Cir.  V^*.^). 

(V).    Proposed  AmLi;Jm;nl  lo  §2X5.1  (Other 
Offenses):    Scclion  2X5.1  ls  anicnJvd  bv  inserling 
immediately  before  the  jkikkI  at  th.  end  of  the  second 
sentence; 

",  except  that  any  guidel.nes  and  p<'i-y  M.ilemenu  ihat  can 
be  applied  meaningfully  in  the  absence  ^4  a  Chapter  T*o 
offense  guideline  shall  remain  applicable". 

The  Commentary  to  §1X5  1  is  amended  by  inscriim; 
immediately  after  "Commentary'  the  following; 

"Application  Note; 

1.  Guidelines  and  policy  statements  that  can  be  applied 
meaningfully  in  the  absence  of  a  Chapter  Two  offense 
guideline  include;    §5B1.3  (Conditions  of  Probation); 
§5B1.4  (Recommended  Conditions  of  Probation  and 
Supervised  Release);  §>5D1.1  (Imposition  of  a  Term  of 
Supervised  ReJease);  §5D1.2  (Term  of  Supervised 
Release);  85DU  (Conditions  of  Supervised  Rclea.sc), 
§5E1.1  (Restitution);  subsection  (c)(1)(B)  of  §5E1.2 
(Fines  for  Individual  Defendants)  as  a  lower  limit; 
§5E1  J  (Special  Assessments),  §5E1.4  (Forfeiture); 
Chapter  Five.  Part  F  (Sentencing  Options);  §5G1.3 


(Impiisiiion  of  a  Sooteocc  oa  a  DeXcadant  Serving  an 
Unexpired  Tcxm  of  ImprisoBaieat);  Chapter  f  ivc.  Pari 
H  (Specific  Offender  Characteristics);  Chapter  Five. 
Part  J  (Relief  from  Di.sability);  Chapter  Five,  Part  K 


ran  j   vt^*-'**-*   w  wiw   .-^i.>«^.'.."; />    r 

{ IXpariurcs),  Chapter  Six,  Part  A  (Sentencing 
F'r.>.edurcs);  Chapter  Sue,  Part  B  (Plea  Agreemi 


:nts).' 


Reason  for  Amendmeni;    This  amendment  in.serls  an 
application  note  io  clarify  thai,  in  the  case  of  an  offense  for 
whKh  there  is  no  sufficicnlly  analogous  offcn-sc  guideUne. 
any  guidelines  and  policy  statcrocnU  Ihal  can  be 
meaning! dilv  applied  in  ihe  absence  of  a  Chapter  Two 
offense  guideline  remain  applicable. 


(W).    Prop<iscd  Amendment  to  §3A1.3  (Unlawfu 
Restraint);    The  Commcniary  to  §3A1.3  captioned 
"Application  Notes"  is  amended  by  deleting  Note  2  a 
inserting  in  lieu  thereof: 


nd 


"2.  CX)  not  apply  this  adju.slment  where  the  offen-sc 

guideline  spe-cifically  incorporates  this  fact^ir,  or  where 
the  unlawful  restraint  of  a  victim  is  an  element  of  the 
offense  itself  (eg.,  this  adjustment  docs  not  apply  lo 
offenses  covered  by  §2A4.1  (Kidnapping.  Abduction, 
Unlawful  Restraint)).". 


k.:d.s..n  I.  r  Amendment;    This  amendment  clarinet 
appiu.iiK'n  of  ifiis  guideline. 


the 


(X).    Proposed  Amendment  to  Chapter  Five,  Part  K, 
Sabp.irt  2  fOlhcr  Grounds  for  Departure);   Chapter  Five,' 
f\irt  K,  Subpart  2  is  amended  by  inserting  the  following 
additional  sections; 

"§5K2.16.   Restitution  Prior  to  Discovery  of  the  Offense 
(Poficy  Statement) 

If  the  defendant  made  full  restitution  for  the  orfensc  prior 
to  iU  discovery,  a  departure  below  the  applicable  puidelmc 
range  may  be  warranted,  particularly  v.1icrc  the  offense  was 
an  unplanned,  isolated  incident. 

§5K2.17.   Voluntary  Disclosure  of  Offense  (Policy 
Statement) 

If  the  defendant  voluntarily  disclosed  the  existence  of,  and 
his  responsibility  for,  the  offense  to  authorities  prior  to  the 
discovery  of  such  offense,  and  if  such  offense  was  unlikely 
to  have  been  discovered  otherwise,  a  departure  below  the 
applicable  guideline  range  may  be  warranted.  For  exawph;, 
a  downward  departure  under  this  section  might  be 
considered  where  a  defendant,  motivated  by  rctnorse, 
discloses  an  offense  that  otherwise  would  hav«e  remained 
undi.scovcred.   This  provision  would  not  apply  where  the 
motivating  factor  is  the  defendant's  knowledge  that 
duscovery  of  the  offense  is  Hkcly  or  imminent.". 

Reason  f.r  Amendment:   TTus  Bmewdmcnl  sets  forth  two 
additional  polic7  statcmeots  rctevaiH  to  possible  departures. 
Both  policy  statements  address  a  defendanl't  action  prior 
to  the  discovery  of  the  offense. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  544 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Literacy 
Program  (GED  Standard) 

AQENCV:  Bureau  of  Prisons,  [ustice. 
action:  Proposed  rule.    

summary:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  amend  its  rule 
on  Adult  Basic  Education  by  renaming  it 
the  Literacy  Program  and  by  raising  the 
current  8.0  academic  grade  level  literacy 
standard  to  a  General  Educational 
Development  (CED)  or  high  school 
diploma  level.  This  amendment  is  being 
proposed  in  recognition  of  the  higher 
standards  of  literacy  required  in  the 
workplace 

DATES:  Comments  due  by  February  19. 
1991 

ADDRESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons.  HOLC  Room  741.  320 
First  Street.  NW  .  Washington.  DC 
205  J4 

FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  307-3062. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  the  Adult  Basic 
Education  (ABE)  program.  A  final  rule 
on  this  subject  was  published  m  the 
Federal  Register  August  3, 1989  (54  FR 
32026  et  seq  )  On  June  13.  1990  (55  FR 
24064).  a  notice  was  published  in  the 
Federal  Register  announcing  a  pilot 
program  in  selected  Bureau  institutions 
to  assess  the  merits  of  raising  the 
literacy  standard  from  an  8.0  academic 
grade  level  to  a  GED  or  high  school 
diploma  level.  That  assessment  has 
been  completed,  and  the  Bureau  in  this 
document  i«  proposing  to  adopt  the  CED 
or  high  school  diploma  level  as  the 
literacy  standard  for  almost  all 
sentenced  inmates. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director. 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons.  320  First  Street. 
N'VV..  HOLC  Room  741.  Washington.  DC 
20534  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 


comments  received  remain  on  file  for 
public  inspection  at  the  above  address. 
The  pToposH  nile  may  be  changed  in 
light  of  the  comments  received.  No  oral 
hearings  are  contemplated. 

List  of  Subjects  in  28  CFR  Part  544 

Prisoners. 

Dated:  January  11. 1991. 
VVade  B.  Houk. 
Acting  Director.  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96{q),  it  is  proposed 
to  amend  part  544  in  subchapter  C  of  28 
CFR,  chapter  V  as  set  forth  below. 

SL  BCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  544— EDUCATION 

1.  The  authority  citation  for  2a  CFR 
544  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C  3621.  36:2. 
3624.  4001.  4042,  4081.  4082  (Repealed  in  part 
as  to  conduct  occurring  on  or  after  November 
1,  1987),  5006-5024  (Repealed  October  12. 
1984  as  to  conduct  occurring  after  thdl  date). 
503*  28  use.  509.  510;  28  CFR  0.9^-0.9« 

2  Subpart  H  of  part  544,  consisting  of 
§§  544.70  through  544.76,  is  revised  to 

read  as  follows: 

Subpart  H — Literacy  Program 


544.70    Purpose  and  scope. 

544  71     Applicability:  Who  must  attend  the 

literacy  program. 
544  72    Applicability:  Who  may  be  promoted. 
544  73    Procedures. 
544  74    Federal  Prison  Industries  (U>aCOR) 

aad  Inmate  Performance  Pay  (IPP) 

assignments. 
544~5    incentives. 
S44  76    Disciplinary  action. 

Subpart  H— Lrtef3cy  Program 

§  544.70    PurpoM  and  scope. 

An  mmate  confined  in  a  federal 
institution  who  does  not  have  a  verified 
General  Educational  Development 
(GED)  or  high  school  diploma  is  required 
to  attend  an  adult  literacy  program  for  a 
minimum  of  120  calendar  days  or  until  a 
GED  is  achieved,  whichever  occurs  first 
The  Warden  shall  establish  incentives 
to  encourage  an  inmate  to  complete  the 
literacy  program. 

§544.71     Applicability:  Wrio  must  attand  ttw 
literacy  program. 

(a)  .Ml  inmates  in  federal  institutions 
must  attend  the  literacy  program  except 

(1)  Pretrial  inmates; 

(2)  Inmates  committed  for  purpose  of 
study  and  observation  under  the 
provisions  of  18  U.S.C.  4205(c)  or. 


effective  November  1. 1987. 18  U.S.C. 
3552(b); 

(3)  Sentenced  aliens  with  a 
deportation  detainer; 

(4J  Other  inmates  who,  for  good  cause, 
the  Warden  may  excuse  from  attending 
the  literacy  program. 

(b)  Staff  shall  document  in  the 
inmate's  education  file  and  central  file 
the  specific  reasons  for  not  requiring  the 
inmate  to  participate  in  the  literacy 
program. 

§  544.72    Applicability:  Who  may  be 
promoted. 

(a)  An  inmate  must  show  prior 
attainment  of  a  GED  or  high  school 
diploma  in  order  to  be  promoted  above 
grade  4  UNICOR  and  Inmate 
Performance  Pay  (IPP)  assignments 
except: 

(1)  An  inmate  already  in  a  UNICOR  or 
IPP  position  above  pay  grade  4  at  the 
time  of  implementation  of  this  rule 
January  17.  1991.  who  does  not  have  a 
GED  or  a  high  school  diploma  but  was 
previously  approved  for  promotion 
above  grade  4. 

(2)  Other  inmates  who,  for  good  cause. 
the  Warden  may  determine  are  exempt 
from  completing  the  academic 
requirements  for  promotion  above  grade 
4.  An  inmate  who  is  exempted  from 
attending  the  literacy  program  under 

§  544.71(a)  ordinarily  may  not  be 
promoted  above  the  fourth  grade  of 
compensation  unless  he  or  she  meets  the 
GED  requirement. 

[h]  Staff  shall  document  in  the 
inmate's  education  file  and  central  file 
the  specific  reasons  for  allowing  pay 
promotion  exemptions. 

( 544.73    Procedures. 

(a)  The  Warden  at  each  federal 
institution  shall  ensure  that  an  inmate 
who  does  not  have  a  verified  GED  or 
high  school  diploma  is  enrolled  in  the 
literacy  program. 

(b)  The  Warden  or  designee  shall 
assign  to  an  education  staff  member  the 
responsibility  to  coordinate  the 
institution's  literacy  program.  The 
literacy  coordinator  or  designated 
education  staff  shall  meet  initially  with 
the  inmate  for  the  purpose  of  enrolling 
the  inmate  in  the  literacy  program. 
Subsequently,  the  literacy  coordinator 
or  designated  education  staff  shall 
formally  interview  each  inmate  involved 
in  the  literacy  program  at  least  once 
every  30  days  during  the  mandatory  120 
day  period,  to  review  and  record  the 
inmate's  progress  in  this  program.  The 
literacy  coordinator  shall  place 
documentation  of  these  interviews  in  the 
Literacy  Program  Record  in  the  inmate's 
education  file. 
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(c)  At  the  end  of  120  calendar  days, 
excluding  sick  time,  furloughs,  or  other 
absences  from  scheduled  classes,  the 
unit  team  shall  meet  with  the  inmate  to 
encourage  continued  participation  in  the 
literacy  program  until  the  inmate  attains 
a  GED  or  high  school  diploma.  At  this 
time,  the  inmate  may  elect  not  to 
continue  in  the  literacy  program,  and  no 
disciplinary  action  will  be  taken.  The 
inmate  may  not  discontinue  this 
program  where  participation  is 
mandated  by  statute. 

§  544.74    Federal  Prison  Industries 
(UNICOR)  and  Inmate  Performance  Pay 
(IPP)  assignments. 

(a)  Inmates  who  wish  to  secure  a 
UNICOR  or  IPP  work  assignment  above 
grade  4  of  compensation  or  who  wish  to 
work  in  non-graded  incentive  pay 
(piece-rate)  positions  must  be  able  to 
demonstrate  the  prior  obtainment  of  a 


GED  or  high  school  diploma.  However. 
if  labor  force  needs  require,  inmates 
who  do  not  meet  the  literacy 
requirements  may  be  employed  in 
UNICOR  incentive  pay  positions  if  they 
are  simultaneously  enrolled  in  a  literacy 
or  related  program,  and  provided  they 
are  found  to  be  progressing  at  an 
acceptable  level  as  defined  by  the 
supervisor  of  education.  Failure  to 
maintain  satisfactory  progress  shall 
result  in  termination  of  UNICOR 
incentive  pay  employment.  Local 
UNICOR  management  may  elect  to 
place  the  terminated  piece-rate 
employee  in  an  hourly  rated  4th  grade 
position.  The  Warden  may.  for  good 
cause,  exempt  inmates  from  this 
requirement. 

(b)  An  inmate  may  be  assigned  to  the 
fourth  grade  of  compensation  in  a 
UNICOR  or  IPP  work  assignment 
contingent  on  the  inmate's  enrollment. 


and  satisfactory  participation,  m  the 
literacy  program.  Failure  of  an  inmate  to 
make  adequate  progress  in  the  literacy 
program  may  be  used  as  the  basis  to 
remove  the  inmate  from  the  I'NICOR  or 
IPP  work  assignment 

§  544.75     locentives- 

The  Warden  shall  es-tablish  a  system 
of  incentives  to  encourage  an  inmate  to 
obtain  a  GED. 

§  544.76    Disciplinary  action. 

As  with  other  mandatory  programs, 
such  as  work  assignments,  staff  may 
take  disciplinary  action  against  an 
inmate  whose  academic  level  is  b'Mow 
GED  or  high  school  level  when  that 
inmate  refuses  to  enrol!  in.  or  to 
complete,  the  mandatory  120  calendar 
days  literacy  program. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulattv*  Report  on  Rescissions  and 
Deferrals 

[anuary  1.  1991 

This  report  is  submitted  in  fulfillmpn; 
of  the  requirement  of  section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  {Pub. 
L  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which. 
as  of  the  first  day  of  the  month,  a  special 


message  has  betni  !^at'>s^;l;"^'d  to 
Congress 

This  report  gi\es  !he  status  as  of 
January  1.  1991   of  "^  d>'f'>rrais  contained 
in  the  first  special  niess.ige  for  FY  1991. 
This  messajjp  was  transmitted  to 
Congress  on  October  4. 1990. 

Rescissions  '■ 

As  of  the  li.ite  of  't;  ^  -*>ro:'t,  no 
rescission  proposais  a':v  jH'n.t.nc;  before 
the  Congress 

Deferrals  (Table  \  and  Atta<;hment  A) 

.As  of  jarv.^arv  !    Vt'H   Sl.lJO  2  million 
in  buiigf't  a,.thonty  was  r.c.rtf  deferred 


from  obligation.  Attachment  A  shows 
the  history  and  status  of  each  deferral 
reported  during  FY  1991. 

Information  From  Special  Messages 

The  special  message  containing 
information  on  deferrals  covered  by  th's 
cumulative  report  is  printed  in  the 
Federal  Register  cited  below: 

55  FR  41436,  Thursday,  October  11. 
1990. 

Richard  G.  Darman. 
Director. 

BILUNQ  COOC  311(H)1-M 
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TABLE  A 
STATUS  OF  FY  1991  DEFERRALS 


Amounts 

(In  millions 

of  dollars) 


D«f«rral»  proposed  by  th«  Prftsidant 

Routine  Exttcutiva  r«l«a»©s  through  January  1,  1991 
Overturned  by  the  Congress 

Currently  before  the  Congress 


1,120.2 
0 
0 

1,120.2 


Attachments 


^ 


ATTACHMENT  A 
Status  of  FY  1991  Deferrals  •  As  of  January  1 ,  1991 
(Amounts  in  thousands  of  dollars) 


Agency/BurBau/AocQunt 


Deferral 
Nunrtoer 


FUNDS  APPROPRIATED  TO 
THE  PRESIDENT 

International  Security  Assistance 
Ecnnomic  support  fund 


D91-1 


DEPART>^ENT  OF  AGRICULTURE 


Forest  Servtee 
Expenses,  brush  disposal. 
Cooperative  work 


D91-2 
D91-3 


DEPARTTVIENT  OF  DEFENSE  -  CIVIL 

Wiwrrfe  Conservation,  Military 
Reservations 
Wildlife  conservation,  Defense 


D91-4 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
Limitation  on  administrative 
expenses  (construction) 


D91-5 


Amounts  Transmitted 


Original    Subsequent   Date  of 
Request    Change  (+)  Message 


Releases(-)  Amount 

Cumulative  Congres-  Congres-  Cumulative  Defend 

0MB/       stonalty     sional  Adjust-          as  of 

Agency     Required    Action  ment8(+)  01-1-91 


149,319 


10-04^ 


149,319 


135,955 
273,468 


10-04-90 
10-04-90 


135,955 
273.468 


1.186 


10-04-90 


1,186 


7,127 


10-04-90 


7,127 


a 


< 

P 

Z 

o 


H 

rr 
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C 
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8 


z 

o 
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ATTACHMENT  A 
Status  Of  FY  1991  Deferrals  -  As  of  January  1, 1991 
(Amounts  in  thousands  of  dollars) 


Agencv/Bureau/Aocount 


Releases^-) 


Amounts  Transmitted  Cumulative  Congres-  Congres-  Cumulative 

Deferral     Original    Sut)sequem    Date  of       0MB/       stonaBy     slonal       Adjust- 
Number    Request    Change  (+)  Message     Agency     Required    Action     ment8(+) 


Amount 

Deferred 

as  of 

01-1-91 


a 
s 


DEPARTMENT  OF  STATE 


^ 


Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  executive... 


D91-6  14,529 


10-04-90 


14,529 


P 

Z 

c 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
Facilities  and  equipment  (Airport  and 
airway  tnist  fund).- — 

TOTAL.  DEFERRALS..- 


D91-7         538.659 


10-04-90 


538,659 


1.120.244 


0     1,120,244 


H 


V. 

a. 


3 

c 
a 


CO 
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DEPARTMENT  OF  ENERGY 

Offic*  of  FomU  EiMrgy 

10  CFR  Pert  1048 

TrecpcMing  on  the  Strategic 
peiroieuni  neevrw 

AOINCv:  Strategic  Petroleum  Reserve. 

Department  of  Energy. 

action:  Interim  final  rulemaking. 


r.  The  Department  of  Energy 
(DOE)  is  issuing  an  interim  final  rule  to 
implement  section  662  of  the 
Department  of  Energy  Organization  Act. 
as  amended  (42  U.S.C.  7270b)  ("the  DOE 
Organization  Act").  Section  662  made  it 
a  crime  to  violate  regulations  issued  by 
the  Secretary  relating  to  unauthorized: 

(1)  Entry  into  or  upon  Strategic 
Petroleum  Reserve  facilities  or  other  real 
property  subject  to  the  jurisdiction  or 
administration,  or  in  the  custody  of  the 
Department  of  Energy  under  part  B  of 
title  I  of  the  Energy  Policy  and 
Conservation  Act;  or  (2)  carrying. 
transporting,  or  otherwise  introducing  or 
causing  to  be  introduced  into  or  upon 
such  property  a  dangerous  weapon, 
explosive,  or  other  dangerous  material 
likely  to  produce  substantial  injury  or 
damage  or  persons  or  property.  These 
interim  regulations:  (1)  Prohibit 
unauthorized  entry  and  unauthorized 
introduction  of  dangerous  materials;  and 

(2)  as  required  by  the  DOE  Organization 
Act.  provide  for  the  posting  of  notices  on 
property  subject  to  these  provisions, 
stating  the  prohibitions  contained  in 
these  interim  regulations  and  the 
penalties  for  violations  of  these  interim 
regulations. 

tmCTTVl  DATE  January  17, 1991. 
OTHUI  OATtt:  Written  comments  must 
be  received  on  or  before  March  15. 1991. 
Interested  persons  may  request  a  public 
hearing  by  February  15, 1991.  If  any 
requests  for  a  public  hearing  are 
received  by  that  date,  the  Department 
will  conduct  a  public  hearing  at  the 
Department  of  Energy,  Project 
Management  Information  Center, 
Strategic  Petroleum  Reserve,  900 
Commerce  Road  East,  New  Orleans, 
Louisiana  70123  at  9:30  a.m.  on  March 
15, 1991.  If  no  requests  for  a  hearing  are 
received,  the  hearing  will  be  cancelled. 
The  Department  will  attempt  to  give 
adequate  advance  public  notice  of  any 
cancellation. 

AOoncMCS:  Send  comments  and 
requests  to  speak  to:  Durinda  Robinson. 
Office  of  the  Chief  Counsel.  Department 
of  Energy,  Project  Management  Office. 
Strategic  Petroleum  Reserve.  900 
Commerce  Road  East,  New  Orleans, 
Louisiana  70123. 


FOR  FURTMeR  IHF0R»«AT10N  CONTACT: 

Ralph  LaMonda,  Office  of  the  Strategic 
Petroleum  Reserve.  Department  of 
Energy.  Mail  Stop  FB^21,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585 
(Telephone  Number). 

Durinda  Robinson.  Office  of  Chief 
Counsel.  Department  of  Energy. 
Strategic  Petroleum  Reserve,  900 
Commerce  Road  East.  New  Orleans. 
Louisiana  70123.  (504)  734-4311. 

I.  Background  | 

Due  to  the  necessity  of  assuring 
adequate  security  of  the  Strategic 
Petroleum  Reserve  and  other  associated 
real  property  under  DOE  jurisdiction, 
and  persons  in  or  upon  such  property, 
section  1(a)  of  Public  Law  No.  100-531. 
October  25. 1988. 102  Stat.  2652  (42 
U.S.C.  7270b),  added  a  new  section  662 
to  the  DOE  Organization  Act.  Section 
662(a)  authorizes  the  Secretary  to  issue 
regulations  concerning  unauthorized:  (1) 
Entry  into  or  upon  the  Strategic 
Petroleum  Reserve,  its  storage  or  related 
facihties.  or  real  property  subject  to  the 
jurisdiction,  administration,  or  in  the 
custody  of  the  Secretary  of  Energy  under 
part  B  of  title  I  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  8231-6247); 
and  (2)  carrying,  transporting,  or 
otherwise  introducing  or  causing  to  be 
introduced  any  dangerous  weapon, 
explosive,  or  other  dangerous 
instrument  or  material  likely  to  produce 
substantial  injury  or  damage  to  persons 
or  property  into  or  upon  such  property. 

Section  662(b)  of  the  Act  provides  that 
any  person  who  willfully  violates  these 
regulations  is  guilty  of  a  misdemeanor, 
and  shall  be  punished  upon  conviction 
by  a  fine  of  not  more  than  $5,000, 
imprisonment  of  not  more  than  one  year, 
or  both.  Under  the  Sentencing  Reform 
Act  of  1984,  as  amended  (18  U.S.C 
3571),  which  contains  alternative  fines,  a 
person  found  guilty  of  a  misdemeanor 
under  Federal  law  is  subject  to  an 
increased  fine  of  up  to  $250,000. 

II.  Purpose 

Section  662(a)  of  the  Act  permits  the 
Secretary  to  issue  these  interim 
regulations.  The  purpose  of  these 
interim  regulations  is  to  provide  for  the 
security  of  persons  and  property  in  or 
upon  the  Strategic  Petroleum  Reserve  or 
other  real  property  subject  to  DOE 
jurisdiction  by  deterring  unauthorized 
entry  and  unauthorized  introduction  of 
weapons  or  dangerous  materials  into  or 
upon  such  property.  Section  662(b)  of  the 
Act  provides  sanctions  for  violation  of 
these  interim  regulations. 

Section  662(a)  of  the  Act  also  states 
that  the  Secretary  shall  post 
conspicuously,  on  the  property  subject 


to  the  interim  regulations,  notification 
such  property  is  subject  to  these 
regulations.  Thus,  these  interim 
regulations  provide  for  the  posting  of 
notices  at  the  perimeters  of  Strategic 
Petroleum  Reserve  sites  and  other 
property  under  DOE  jurisdiction  to 
provide  adequate  notice  to  persons  that 
such  property  is  subject  to  these 
regulations. 

III.  Discussion 

This  section  briefly  describes  the 
contents  of  each  subpart  of  the  interim 
rule  and  a  discussion  of  the  intended 
effect  of  each  subpart  of  the  interim  rule. 

Section  10481    Purpose 

Prior  to  enactment  of  section  662,  no 
Federal  law  of  general  applicability 
governed  unauthorized  entry  or 
introduction  of  weapons  or  dangerous 
materials  into  Federal  property.  Other 
statutes  applicable  to  other  Federal 
facihties  proved  to  be  useful  in 
maintaining  security  at  those 
installations.  Section  662  gives  similar 
authority  to  DOE  to  provide  for  the 
security  of  persons  and  property  in  or 
upon  the  Strategic  Petroleum  Reserve, 
its  sites,  and  associated  real  property 
subject  to  DOE  jurisdiction. 

Section  1048.1  states  that  purpose  of 
these  interim  regulations  is  to  provide 
for  the  protection  and  security  of:  (a) 
The  Strategic  Petroleum  Reserve,  its 
storage  or  related  facilities,  and  other 
real  property  subject  to  the  jurisdiction 
or  administration,  or  in  the  custody  of 
DOE  under  part  B,  title  I  of  the  Energy 
Policy  and  Conservation  Act  as 
amended  (42  U.S.C.  6231-«247)  (EPCA): 
and  (b)  persons  upon  the  SPR  or  other 
property  subject  to  DOE  jurisdiction 
under  part  B,  title  I  of  the  EPCA. 

Section  1048.2    Scope 

Section  662(a)  of  the  Act  states  that 
the  Secretary  shall  post  conspicuously, 
on  the  property  subject  to  these  interim 
regulations,  notification  that  the 
property  is  subject  to  these  interim 
regulations.  Section  1048.2  states  that 
these  interim  regulations  apply  to 
unauthorized  entry  or  introduction  of 
weapons  or  dangerous  materials  into  or 
upon  property  which  has  been  posted 
with  notices  of  the  prohibitions 
contained  in  these  regulations  and  the 
penalties  authorized  by  section  662(b)  of 
the  DOE  Organization  Act,  as  amended 
and  the  Sentencing  Reform  Act  of  1984, 
as  amended. 

Currently,  persons  that  enter  the 
property  subject  to  these  regulations  are 
subject  to  prosecution  under  State  laws. 
Property  under  DOE  jurisdiction  under 
part  I.  title  B  of  the  EPCA  (42  U.S.C. 
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6231-6247)  is  currently  posted  with 
notices  to  that  effect.  The  boundaries  of 
such  property  are  clearly  marked.  These 
regulations  are  not  intended  to  affect  the 
existing  boundaries  or  the  location  of 
notices  currently  posted  on  such 
property. 

Section  1048.3    Unauthorized  Entry 

Under  S  1048.3,  entry  upon  Strategic 
Petroleum  Reserve  facilities  without 
prior  authorization  is  prohibited.  Entry 
for  any  unauthorized  purpose  is  an 
unauthorized  entry. 

Section  1048.4    Unauthorized 

Introduction  of  Weapons  or  Dangerous 
Materials 

Under  §  1048.4.  the  unauthonzed 
introduction  of  weapons  or  dangerous 
materials  as  the  unauthorized  carrying, 
transporting  or  otherwise  introducing  or 
causing  to  be  introduced  into  or  upon 
the  Strategic  Petroleum  Reserve  of  a 
dangerous  weapon,  explosive,  or  other 
dangerous  material  likely  to  produce 
substantial  injury  or  damage  to  persons 
or  property  is  prohibited.  The 
introduction  of  weapons  or  dangerous 
materials  for  any  unauthorized  purpose 
is  a  violation  of  these  interim 
regulations. 

Section  1048.5    Violations  and 

Penalties 

Section  1048.5  states  that  willful 
unauthorized  entr>',  or  willful 

■    unauthorized  introduction  of  weapons  or 
dangerous  materials  into  or  upon  real 
property  subject  to  this  part,  constitutes 

.  a  violation  of  these  regulations.  Section 
662(b)  of  the  DOE  Organization  Act 
provides  that  a  violation  of  these  interim 
regulations  is  a  misdemeanor,  and  that 
the  penalty  for  a  person  convicted  of 
violating  these  interim  regulations  is 
subject  to  a  fine  of  not  more  than  $5,000, 
imprisonment  for  not  more  than  one 
year,  or  both. 

The  Sentencing  Reform  Act  of  1984,  as 
amended,  (18  U.S.C.  3571),  contains 
alternative  fines.  The  Sentencing  Reform 
Act  authorizes  a  sentence  of  fine  of  not 
more  than  $100,000  for  an  indi\-idual 
found  guilty  of  a  misdemeanor  that  does 
not  result  in  death,  and  a  fine  of  not 
more  than  $250,000  for  an  individual 
found  guilty  of  a  misdemeanor  that 
results  in  death.  The  Sentencing  Reform 
Act  does  not  increase  the  maximum 
term  of  imprisonment  authorized  by 
section  682(b)  of  the  DOE  Organization 
Act. 

Section  1048.6    Posting 

Section  1048.6  states  that  notices 
stating  the  pertinent  prohibitions  of 
§5  1048.3  and  1048.4  and  the  penalties  of 
S  1048.5  will  be  conspicuously  posted  at 


all  entrances  of  each  facihty  or  parcel  of 
real  property  subject  to  the  interim 
regulations  in  this  part,  and  at  such 
intervals  along  the  perimeters  thereof  as 
will  provide  reasonable  assurance  of 
notice  to  persons  about  to  enter.  DOE 
considers  posting  such  notices  to  be 
adequate  notice  to  persons  of  the 
property  subject  to  these  interim 
regulations.  The  only  intended  effect  of 
posting  is  to  provide  actual  notice  that 
unauthorized  entry  and  introduction  of 
weapons  or  dangerous  materials  is  a 
violation  of  Federal  law,  and  that 
violations  of  these  interim  regulations  is 
subject  to  the  maximum  penalty 
permitted  by  Federal  law.  DOE  will  post 
such  notices  at  locations  currently 
posted  in  accordance  with  State  laws. 

IV.  Environmental  Review 

The  interim  rule  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act. 

V.  Review  Under  Executive  Order  12291 

DOE  has  determined  that  the 
incremental  effect  of  today's  interim 
rule,  if  finalized,  will  not  have  the 
magnitude  of  e:'fects  on  the  economy  to 
bring  the  interim  rule  within  the 
definition  of  a  'major  rule"  contained  in 
Executive  Ord>*r  12291.  The  interim  rule 
imposes  no  regulatory  burden  on  the 
economy,  on  individuals,  or  public  or 
private  organizations,  or  on  state  and 
local  governments.  The  interim  rule  is 
not  likely  to  result  in:  (1)  An  aruiual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consbmers.  individual 
industries.  Federal.  State,  and  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  abihty  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  Executive  Order,  the 
interim  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  prepublication  regulatory 
re\iew. 

VI.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
rules  be  reviewed  for  Federalism  effects 
on  the  institutional  interest  of  states  and 
local  governments,  and  if  the  effects  are 
sufficiently  substantial,  preparation  of  a 
Federalism  assessment  is  required  to 
assist  senior  policymakers.  The 
rulemaking  to  implement  section  662  of 
the  DOE  Organization  Act  will  not  have 


any  substantial  direct  effects  on  state 
and  local  governments  within  the 
meaning  of  the  Executive  Order.  The 
interim  rule  will  affect  Federal  agency 
property  that  is  not  subject  to  dir*»ct 
State  regulation. 

VII.  Regulator}-  Flexibility  Act 

The  Regulatory  Flexibility  Act.  Public 
Law  No.  96-345  (5  U.S.C.  601-612). 
requires  that  an  agency  prepare  an 
initial  regulatory'  fiexibility  analysis  to 
be  published  at  the  time  the  interim  rule 
is  pubUshed.  The  requirement  (which 
appears  in  section  603  of  the  Act)  does 
not  apply  if  the  agency  "certifies  that  the 
proposed  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities," 
This  interim  rule  will  not  have  any 
economic  impact. 

VIII.  Effective  Date 

The  prohibitions  contained  in  this 
interim  rule  are  effective  January  17. 
1991 


IX.  Procedural  Requirements 

A.  Section  501  of  the  DOE  Organization 
Act 

Under  section  501(e)  of  the  DOE 
Organization  Act.  we  may  waive  the 
prior  notice  and  hearing  requirements  of 
subsections  (b),  (c)  and  (d)  of  section  501 
upon  our  finding  that  stnct  compliance 
with  these  requirements  is  likely  to 
cause  serious  harm  or  injury  to  the 
public  health,  safety-,  or  welfare.  For  the 
following  reasons,  DOE  believes  that 
such  a  finding  can  and  should  be  made 
in  this  instance.  First,  the  imminent 
threat  of  hostilities  m  the  Persian  Gulf 
greatly  increases  the  substantial  threat 
of  terrorist  activities  directed  at 
Strategic  Petroleum  Reserve  facilities. 
Second.  DOFs  ability  to  respond  to  the 
real  and  present  threat  of  attack  by 
terrorists  is  severely  restricted  because 
there  is  no  Federal  law  of  general 
applicability,  other  than  section  662  of 
the  DOE  Organization  .^ct.  to  provide 
for  the  security  of  persons  and  property 
in  o'  upon  the  Strategic  Petroleum 
Reserve  or  other  real  property-  subject  to 
EK3E  jurisdiction  by  detemng 
unauthorized  entry  and  unauthorized 
introduction  of  weapons  or  dangerous 
materials  into  or  upon  such  property- 
Therefore,  we  have  waived  these 
requirements  to  the  extent  necessary  to 
adopt  this  interim  rule  effective 
immediately. 

D.  Section  553  of  the  Administrative 
Procedure  Act 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a 
substantive  rule  not  become  effective 
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less  than  thirty  days  after  its 
publication,  unless  the  agency 
promulgating  the  rule  finds  good  cause 
to  waive  this  requirement  and  publishes 
this  finding  together  with  the  rule.  We 
have  determined  that  good  cause  is 
found  to  waive  the  section  553(d) 
requirement  for  the  reasons  stated 
above  in  support  of  adopting  the  interim 
rule  effective  immediately. 

C.  Public  Hearing 

1.  Procedures  for  Submitting  Requests 
to  Speak.  The  time  and  place  of  the 
public  hearing  are  indicated  at  the 
beginning  of  this  notice.  DOE  invites 
any  person  who  has  an  interest  in 
today's  interim  rule,  or  who  is  a 
representative  of  a  group  of  class  of 
persons  that  has  an  interest  in  the 
interim  rule,  to  make  a  request  for  an 
opportunity  to  make  an  oral 
presentation.  Such  requests  should  be 
directed  to  the  address  indicated  at  the 
beginning  of  this  notice.  Requests  may 
be  hand  delivered  to  such  address.  If  no 
requests  to  speak  are  received  by  the 
date  indicated  at  the  beginning  of  this 
notice,  the  hearing  will  be  cancelled. 

The  person  making  the  request  should 
give  a  telephone  number  where  he  or 
she  may  be  contacted.  Each  person  to  be 
heard  must  submit  six  copies  of  his  or 
her  statement  at  the  hearing  registration 
desk.  In  the  event  any  person  wishing  to 
testify  cannot  meet  this  requirement, 
alternative  arrangements  can  be  made 
with  the  Project  Management  Office  In 
advance  of  the  hearing  by  so  indicating 
in  the  letter  requesting  to  make  an  oral 
presentation. 

2.  Conduct  of  Hearing.  DOE  reserves 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  the 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  Each 
presentation  shall  be  limited  to  20 
minutes.  A  DOE  official  will  be 
designated  to  preside  at  the  hearing.  The 
hearing  will  not  be  a  judicial  or  an 
evidentiary-type  hearing,  but  will  be 
conducted  in  accordance  with  5  U.S.C. 
553.  At  the  conclusion  of  ail  initial  oral 
statements  each  person  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  order  in  which  the  official 
statements  were  made  and  will  be 
subject  to  time  limitations. 

Any  interested  person  who  wished  to 
ask  a  question  at  the  hearing  may 
submit  the  question.  In  writing,  to  the 
presiding  officer  to  be  asked  of  any 


person  making  a  statement  at  the 
hearing.  The  presiding  officer  will 
determine  whether  the  question  is 
relevant  and  whether  time  limitations 
permit  it  to  be  presented  for  an  answer. 

A  transcript  of  the  hearing  will  be 
made  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  Proiect  Management 
Office  between  the  hours  of  9  30  a.m. 
and  5:30  p.m.  In  addition,  any  person 
may  purchase  a  copy  of  the  hearing 
transcript  from  the  court  reporter. 

Authority:  Department  of  KntTgy 
Organization  .Act,  42  L'  S  C.  7101  et  seq..  as 
amendfd.  Public  Ldw  No.  UlO-531 

Usl  of  Subjects  in  10  CFR  Part  1048 

Security  measures.  Government 
contracts.  Arrest  authority,  and  Use  of 
force. 

In  consideration  of  the  foregoing,  a 
new  part  is  added  to  chapter  X,  title  10 
of  the  Code  of  Federal  Regulations,  as 
set  forth  below: 

Issued  in  Washington,  DC,  on  January  18, 
1991. 

Robert  H.  Gentile. 
Assmlant  Secretary  for  Fossil  Energy. 

Part  1048  is  added  to  10  CFR  chapter 
X  to  read  as  follows: 

PART  1048— TRESPASSING  ON 
STRATEGIC  PETROLEUM  RESERVE 
FACILITIES  AND  OTHER  PROPERTY 

S«c 

1048-1  Purpose 

1048.2  Scope. 

1048.3  Unauthorized  entry. 
1048  4  Unauthorized  introduction  of ' 

weapons  or  dangerous  materials. 
1048,5     Violations. 
10488     Posting. 

1048  7    Effective  date.  ' 

1048  8     Apphcabili'y  of  other  laws. 

Authority:  Sec.  662,  Pub.  L  No,  100-531.  102 
Stat.  2652  (42  U  S-C  7270b):  section  6.  Pub.  L. 
So.  100-185. 101  Stdl.  1280  (18  U.S.C 
3571(b)(5).  I 

§  1048.1     PurpoM. 

The  regulations  in  this  part  are  issued 
for  the  protection  and  security  of:  (a) 
The  Strategic  Petroleum  Reserve  (SPR). 
its  storage  or  related  facilities,  and  real 
property  subject  to  tha  jurisdiction  or 
administration,  or  in  the  custody  of  DOE 
under  part  B,  title  I  of  the  Energy  Policy 
and  Conservation  .Act.  as  amended  (42 
U.S.C.  8231-6247]  (EPCA);  and  (b) 
persons  upon  the  SPR  or  other  property 
subject  to  DOE  jurisdiction  under  part  B. 
title  I  of  the  EPCA. 


§1048.2    Scop*. 

The  regulations  in  this  part  apply  to 
entry  into  or  upon  all  SPR  storage  or 
related  facihties,  and  real  property 
subject  to  DOE  jurisdiction  or 
administration,  or  in  its  custody  under 
part  B,  title  1  of  the  EPCA,  which  have 
been  posted  with  a  notice  of  the 
prohibitions  and  penalties  contained  in 
this  part. 

§  1048.3    UnauthofizAd  entry. 

Unauthorized  entry  into  or  upon  an 
SPR  facility  or  real  property  subject  to 
this  part,  without  authorization,  is 
prohibited. 

S  1048.4    Unauthorized  Introduction  of 
weapons  or  dangerous  materials. 

Unauthorized  carrying,  transporting, 
introducing  or  causing  to  be  introduced 
into  or  upon  an  SPR  facility  or  real 
property  subject  to  this  part,  of  a 
dangerous  weapon,  explosive  or  other 
dangerous  material  likely  to  produce 
substantial  injury  or  damage  to  persons 
or  property,  is  prohibited. 

§  1048.5    Violations. 

Willful  unauthorized  entry,  or  willful 
unauthorized  introduction  of  weapons  or 
dangerous  materials  into  or  upon  real 
properly  subject  to  this  part,  constitutes 
a  violation  of  these  regulations. 
Violation  of  these  regulations  is  a 
misdemeanor,  and  a  person  convicted  of 
violating  these  regulations  is  subject  to 
the  maximum  fine  permitted  by  law, 
imprisonment  for  not  more  than  one 
year,  or  both. 

§  1048.6    Posting. 

Notices  stating  the  pertinent 
prohibitions  of  §§  1048.3  and  1048.4  and 
the  penalties  of  S  1048.5  will  be 
conspicuously  posted  at  all  entrances  of 
each  facility  or  parcel  of  real  property 
subject  to  the  regulations  in  this  part, 
and  at  such  intervals  along  the 
perimeters  thereof  as  will  provide 
reasonable  assurance  of  notice  to 
persons  about  to  enter. 

§  1048.7    EHectlve  date. 

The  prohibitions  in  §5  1048.3  and 
1048.4  take  effect  immediately. 

S  1048.8    ApplicabUlty  of  other  law*. 

Nothing  in  this  part  shall  be  construed 
to  affect  the  applicability  of  the 
provisions  of  State  law  or  of  any  other 
Federal  law. 
(PR  Doc.  91-1404  Filed  1-16-91;  1:42  pm) 
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This  section  of  the   FEDERAL   REGISTER 
contams  reguJatory  documents  havmg 
general  applicability  and  legal  effect,  most 
o(  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  « 
published  under  50  titles  pursuant  to  44 
U.S.C.    1610. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  tJooKs  are  Bsted  In  the 
first   FEDERAL   REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

I  Docl(et  No.  91-NM-04-AO;  An^efXtment  3»- 
6*671 

AirwortMneM  Directiver,  McOonrtelt 
Douglaa  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes  and  C-9 
(MiHtary)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  ainvorlhiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-10,  -20,  -30.  -40.  and  -50  series 
airplanes  and  C-9  (Military')  series 
airplanes,  which  requires  repetitive 
inspections  and  functional  checks  of  the 
tailcone  release  system  for  proper 
operation.  This  amendment  is  prompted 
by  a  report  that  the  tailcone  failed  to 
drop  away  when  release  activation  was 
attempted.  This  condition,  if  not 
corrected,  could  result  in  the  inability  of 
passengers  and  crew  members  to  exit 
through  the  tail  of  the  airplane  during  an 
emergency  evacuation. 
EFFECTIVE  DATE:  February  11, 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  Post 
Office  Box  1771,  Long  Beach.  Calilomia 
90801,  Attn:  Business  Unit  Manager, 
Technical  Publications,  Cl-HCW  (,'>4- 
60).  This  information  may  be  examined 
at  the  P'AA,  Northwest  Mountain 
Region.  Transport  Airplane  Directotate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office  (ACO).  3229  East 
Spring  Street.  Long  Beach,  Cahfornia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  T.  rtazzeto.  Aerospace  Engineer, 
Northwest  Mountain  Region.  ANM- 


131L  Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street.  Long 
Beach,  California;  telephone  (213)  98ft- 
5355. 

SUPPLEMENTARY  MFORMATION:  Dunng 
an  emergency  evacuation  of  a 
McDonnell  Douglas  Model  DC-9-10 
series  airplane,  the  tailcone  did  not 
deploy.  Extensive  testing  on  the  airplane 
determined  that  the  system  interlock 
cable  did  not  release.  Subsequent 
investigations  have  revealed  that 
numerous  tailcone  release  systems  are 
not  in  proper  woricing  order.  One  fleet 
inspection  of  140  airplanes  revealed  8 
discrepancies  (excessive  pull  force, 
cable  misrouted,  etc.)  which  could 
prevent  tailcone  release.  This  condition. 
if  not  corrected,  could  result  In  failure  of 
the  tailcone  to  release,  and  could 
prevent  passengers  and  crew  members 
from  exiting  through  the  tail  emergency 
exit  during  an  emergency  evacuation. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletins  A53-242,  dated  December  20, 
1990,  which  describes  procedures  for 
inspecting  the  tailcone  release  handle 
for  cracks;  and  A53-243.  dated  January 
10, 1991,  which  describes  procedures  for 
accomplishing  a  functional  test  of  the 
tailcone  release  system. 

Since  this  situation  is  hkely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  repetitive 
functional  tests  and  inspections  of  the 
tailcone  release  system,  in  accordance 
with  the  service  tmllelins  previously 
mentioned.  Additionally,  operators  are 
required  to  submit  a  report  of  their 
inspection  findings  to  the  FA.^. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  F.\A  may  consider  further 
rulemaking. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
hnd  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  9&-511)  and  have  been  assigned 
OMB  Control  Number  2125-0056. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

the  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Statfs,  on  the  relationship  between  the 


national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordurK* 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment, 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  122&1.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
|44  FR  11034,  February  28. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordir>gly.  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows; 

PART  39-^  AMENDED  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbority:  49  use.  13d41a).  1421  and  1423, 
49  i;  S.C  106(g)  iReviwid  Pub.  L  97-449. 
)anuHr>  12.  1383),  and  14  CFR  11.89. 

§39.13    [  Amended] 

2.  Sf>t;tion  39.13  is  amended  by  adding 
the  foilowing  new  airworthiness 
directive; 

McDoDoell  Douglas;  Applies  to  .Model  DC--*- 
10.  -20.  -30,  ^»0.  and  -50  scries  airplni.  s 
and  C-9  (Mihtare)  s«nps  airplanes, 
operating  in  a  passpnger  or  passpngrr,' 
cargo  (MnlijiuTahan:  cerlificatpd  !n  anv 
category.  Corapiiance  requirt-d  «s 
indictiied.  unless  pr('\icui>l> 
accomplished. 
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Note. — The  requirements  of  this  AD 
become  applicable  at  the  time  an  all-cargo 
conriguration  is  converted  to  a  pas.senger  or 
passenger/cargo  configuration. 

To  confirm  proper  operation  and 
maintenance  of  the  tailcone  release  system, 
accomplish  the  following: 

A.  Wllhin  80  days  after  the  effective  dale 
i)f  this  AD,  unless  previously  accomplished 
within  the  last  60  days,  inspect  the  interior 
and  exterior  lailcone  release  handles  for 
cracks,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin.  A53-242. 
dated  December  20. 1990;  and  accomplish  a 
lailcone  release  system  functional  test  in 
accordance  with  the  Accomplishment 
Insiructions  of  McDonnell  DougUs  Alert 
Service  Bulletin  A53-243.  dated  January  10. 
1991 

1  Cracked  or  broken  tailcone  release 
handles  must  be  replaced  pnor  to  further 
flight. 

2.  Discrepancies  in  the  operation  of  the 
lailcone  release  system  found  as  a  result  of 
the  functional  test  must  be  repaired  prior  to 
further  flight 

B.  Repeal  the  inspection  of  the  interior  and 
exterior  tailcone  release  handles  and  conduct 
the  functional  test  required  by  paragraph  A. 
of  this  AD  at  intervals  not  to  exceed  3.000 
flight  hours  or  15  months,  whichever  occurs 
first 

C  Report  any  cracked  or  broken  lailcone 
release  handles  or  any  discrepancies  found 
during  the  accomplishment  of  the  inspection 
and  functional  tests  required  by  paragraph  A. 
of  this  AD.  to  Ihe  Manager,  I.os  .Angeles 
Aircraft  Certification  Office  3229  East  Spring 
Street,  Long  Beach,  California  90e(»v-2425, 
wilhin  30  days  after  discovery 

D  An  alternate  means  of  compliance  or 
dd|ustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
.Angeles  Aircraft  Certification  Office 

NotB. — The  request  should  be  submitted 
directly  to  the  Manager.  Los  Angeles  Aircraft 
Cerlincation  Office,  and  a  copy  sent  to  the 
cognizant  FAA  Pnncipal  Inspector  |PI)  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Los  Angeles  ACO 

F..  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21  197  and  21  199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  information  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation.  Post  Office 
Box  l^:-!.  Long  Beach,  C.ilifurnia  90801.  Attn: 
Business  Unit  Manauer.  Technical 
Publications,  Cl-MCW  (54-<i0)  This 
information  may  be  examined  nl  Ihe  FA.A, 
Northwest  Mountain  Region,  1  ransport 
Airplane  Directorate,  1601  Lind  Avenue  SW  , 
Renlon,  Washington,  or  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East  Spring 
Street.  Long  Beach.  California 

This  amendment  becomes  effective 
Kebruary  11.  1991. 


Issued  in  Renton,  Washington,  on  January 
10,  1991. 
Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
\m  Doc.  91-1270  Filed  1-15-91: 11:17  am) 

KLUNQ  CO0€  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  35  and  382 

(Docket  No.  RM90-8-000  Order  No.  529) 

Amendments  to  FERC  Form  Nos.  1 
and  1-F,  and  Annual  Charges,  and  Fuel 
Cost  and  Purchased  Economic  Power 
Adjustment  Clauses;  Correction  to 
Final  Rule  . 

January  10.  1991. 

In  Ihe  matter  of  Final  Rule  issued 
November  5. 1990. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule,  correction. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
correcting  an  omission  in  18  CFR 
382.201,  the  regulation  concerning 
annual  charges  under  parts  11  and  111  of 
the  Federal  Power  Act  and  related 
statutes.  The  omission  occurred  in  the 
Federal  Register  on  November  13, 1990 
(55  FR  47322). 

EFFECTIVE  DATE:  December  13, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ann  E.  Gorton.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  (202)  20&- 
2137. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  promulgated 
regulations  concerning  annual  charges 
assessed  against  public  utilities  under 
parts  II  and  III  of  the  Federal  Power  Act 
and  related  statutes.  In  Order  No  529, 
issued  November  5, 1990.  the 
Commission  stated  that  it  was  revising 
therein  18  CFR  §  382.201.  changing  the 
term  "kilowatt-hours"  to  "megawatt- 
hours".  The  change  was  not  made  in 
paragraph  (c)  of  that  section.  That  error 
is  corrected  by  this  notice. 

Correclion  lo  Final  Rule 

On  November  5. 1990.  the  Commission 
issued  Order  No.  529.  a  final  rule 
amending  FERC  Form  No.  1,  Annual 
Report  of  Major  Electric  Utilities. 
Licensees  and  Others  and  FERC  Form 
No.  1-F,  Annual  Report  of  Nonmajor 
Public  Utilities  and  Licensees  (final 


rule).  The  final  rule  was  published  on 
November  13. 1990  (55  FR  47311).  The 
final  rule  made  minor  conforming 
changes  to  the  Commission's  annual 
charges  regulations  in  18  CFR  part  382 
and  the  Commission's  fuel  cost  and 
purchased  economic  power  adjustment 
clause  regulations  in  18  CFR  part  35.  The 
final  rule  further  provided  that  all 
instances  where  the  term  "kilowatt- 
hours"  was  used  in  18  CFR  382.201  be 
changed  to  "megawatt-hours".  This 
change  was  not  made  in  paragraph  (c)  of 
that  section.  The  change  to  paragraph 
(c)  should  have  appeared  at  55  FR  47322. 
Accordingly,  amendatory  instruction  No. 
5  is  corrected  and  the  omitted  text  for 
paragraph  (c)  is  printed  for  18  CFR 
382.201  to  read  as  follows: 

5.  In  §  382.201  paragraphs  (b)(ll.   • 
(b)(2).  [b)(4](i)[A).(6)(4)(i)(n).  (b)(4)  (ii) 
and  (c)  are  revised  to  read  as  follows; 

§  3S2.201    Annual  ct^arges  under  Parts  II 
and  III  of  the  Federal  Power  Act  and  related 
statutes. 

(c)  Deterwination  of  annual  charges 
to  be  assessed  against  power  marketing 
agencies.  The  adjusted  costs  of 
administration  of  the  electric  regulatory 
program  as  it  applies  to  power 
marketing  agencies  will  be  assessed 
against  each  power  marketing  agency 
based  on  the  proportion  of  the 
megawatt-hours  of  sales  of  each  power 
marketing  agency  in  the  immediately 
preceding  fiscal  year  to  the  sum  of  the 
megawatt-hours  of  sales  in  the 
immediately  preceding  fiscal  year  of  all 
power  marketing  agencies  being 
assessed  annual  charges. 
Lois  D.  Cashell. 
Spcretary. 
|FR  Dot,.  91-1098  Filed  1-17-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 
RIN  1010-AB49 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf 

agency:  Minerals  Management  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  final  rule  modifies 
Minerals  Management  Service  (MMS) 
regulations  governing  drilling,  well- 
completion,  and  well-workover 
operations  under  an  oil  and  gas  lease  in 
the  Outer  Continental  Shelf  (OCS)  to 
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identify  with  greater  specificity  the 
information  that  must  be  recorded  by 
the  lessee  to  describe  tests  of  the 
lessee's  blowout  preventer  (BOP)  and 
auxiliury  equipment  and  the  pressure 
conditions  during  such  tests.  The  change 
is  necessary  to  allow  MMS  personnel  to 
verify  the  adeijuacy  of  lessee-conducted 
tests  that  are  needed  to  assure  that 
BOP's  and  auxiliary  well-control 
equipment,  if  needed,  will  operate 
effectively.  This  change  will  enable 
MMS  personnel  to  belter  assess  the 
effectiveness  of  a  BOP  system  during 
their  review  of  the  documentation  of  the 
method  and  procedures  used  by  a  lessee 
to  condiirt  a  BOP  test  and  the  results 
obtdined. 

EFFECTIVE  DATE;  This  rule  is  effective 
April  18.  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Mir.ibeliH.  telephone  (70.)J  7iJ7- 
UJOO. 

SUPPLEMENTARY  INFORMATION:  The 
MMS  regulations  at  30  CFR  2.')0.'i7, 
250.86,  and  2.50.106  require  that  BOP 
systems  he  pnnodically  tested  and  that 
the  results  of  those  tests  be  recorded  in 
the  driller's  report  or  oper.'itions  log.  ns 
Hppropriale.  Because  MMS 
rf'presenlatives  cannot  witness  <ill  BOP 
pressure  test.s,  it  is  necessary  that  the 
results  of  the  tests,  which  are  reorded 
in  the  firiller's  report  or  opeialions  log, 
be  sufficiently  comprehensive  to  i  nable 
MMS  personnel  to  accurately  assess  the 
operating  condition  of  the  BOP  s\  stem 
during  their  review  of  the 
documentation  of  the  'est  results 
contained  in  the  driller's  report  or 
operations  log.  Most  operators  record 
detailed  information  documeiUir.g  the 
testing  si'quence.  pressures,  cont;ol 
station.-i.  and  other  test  data,  thus 
enabling  reviewers  of  the  driller's  report 
or  the  operations  log  to  have  assurance 
that,  b.isi'ij  on  the  test  that  was 
(ondui  led,  the  BOP  system  is  operating 
effectively.  However,  a  few  operators 
simply  note  that  the  BOP  and  auxiliary 
cquipruit'nl  were  tested.  Tlie  entry  of  this 
minima!  information  into  the  driller's 
report  nr  the  operations  log  is 
insufl'icient  lo  ennble  anyone  to  verify 
that  al!  rams,  valves,  and  auxiliary 
equipment  were  tested  to  required 
pressuies.  This  type  of  recordkeeping 
has  given  little  assurance  that  the  BOP 
system  is  operating  properly. 

On  May  3,  liWO.  MMS  issued  a  notice 
nf  proposed  rui'-mbking  |NPR)  in  the 
Federal  Register  (.J5  KR  18639)  to  amend 
§§  250.57.  250.86,  and  250.106  to  more 
specifically  define  the  information  th.it 
is  to  be  included  in  the  driller's  report  or 
uper.Ttions  log  as  documentation  that  a 
BOP  test  was  properly  conducted.  The 
proposed  modification  specified  the 


minimum  information  that  must  be 
entered  into  the  driller's  report  or  the 
operations  log.  In  addition,  the  final  rule 
includes  a  provision  that  requires  a 
lessee  to  record  additional  information 
concerning  pressure  conditions  during 
BOP  testing. 

The  NPR  published  on  May  3, 1990, 
provided  for  public  comments  to  be 
received  through  July  2. 1990.  A  total  of 
10  comment  letters  were  received  during 
the  comment  period.  The  commentB 
received  were  reviewed,  and  the 
requirements  that  had  been  in  the  NPR 
were  modified,  where  warranted.  A 
summary  of  the  comments  end 
responses  follows. 

Comment:  Several  comments  were 
leceived  concerning  the  specific 
documentation  requirements.  Some 
commenters  recommended  that  the 
District  Supervisor  not  be  given 
unlimited  authority  to  require  additional 
documentation.  Some  recommended 
dropping  the  provision,  and  others 
reromrr.eiided  replacing  the  provision 
vvith  spec; fie  documentation 
requiiements.  One  commenter 
recommended  that  pressure  charts  be 
mandatory  for  all  operators. 

Response:  The  final  rule  has  been 
modified  to  specify  that  BOP  test 
documentation  include  pi-esstire  charts 
that  show  pressure  for  a  sufficient 
period  of  time  to  assure  that  Ihe 
compon.-nt  being  tested  is  able  to  holii 
the  requ  red  pressure.  To  allow  for 
circumsl.inces  where  the  operator  can 
justify  using  other  methods  for 
documenting  the  pressure  conditions 
during  the  lest,  the  rule  provides  the 
District  Supervisor  with  the  aulhoiity  to 
approve  other  forms  of  documentation. 
The  broad  aulhi^rity  for  the  District 
Supervisor  to  require  additional 
documentation  that  was  included  in  the 
proposed  rule  has  been  lemoxed  from 
the  final  rule. 

Conavont:  One  commenter 
lecommended  ihat  the  pressure  chart  be 
annotated  with  the  component  tested 
,ind  that  the  chert  be  certified  as  'orrect. 

Response:  A  provision  h.^.*-  been 
added  to  the  final  rule  to  require  that 
when  a  driller's  report  or  operations  log 
references  a  pressure  cbaii  or  other  lest 
documenldtlon.  the  person  responsible 
for  the  driller's  report  or  operations  log 
certify  the  pressure  (Jiart  or  other 
documentation  being  referenced.  This 
provision  is  intended  lo  ensure  that  the 
person  referencing  such  information  has 
firsthdnd  knowledge  of  the  infcrmation 
being  rei'erenced. 

CommeiiL  Several  comments  were 
received  rtmcerning  retention  of 
records.  One  commenter  recom.mended 
that  the  operator  be  allowed  to 


reference  test  results  rather  than 
entering  actual  results  in  the  drillers 
report  or  operations  log.  One  commenter 
recommended  that  operators  of  mobile 
offshore  drilling  units  be  allowed  to 
store  information  at  the  operator's 
nearest  field  office. 

Response:  The  final  rule  has  been 
modified  to  allow  the  operator  to 
reference  test  results,  thus  avoiding 
unnecessary  and  redundant  records.  The 
final  rule  has  also  been  modified  to 
allow  that,  following  completion  of  the 
activity,  required  records  be  retained  by 
the  lessee  at  the  facility,  at  the  lessee's 
field  office  ne.irest  the  OCS  facility,  or 
at  another  location  conveniently 
availat)Ie  to  the  District  Supervisor 

Comment:  One  commenter 
recommended  that  pressure  charts  be 
retained  for  a  period  of  5  years.  Another 
commenter  recommended  that 
requiremen's  for  record  retention  he 
deleted  in  favor  of  reliance  on  §  2.'>0.66. 

Response:  Requirements  for  record 
retention  have  been  retained  for 
pressure  charts  and  test  results.  The 
period  of  retention  hos  been  set  at  2 
years  to  be  consistent  with  requirements 
in  §  250.66  for  retention  of  driller's 
reports. 

Comment:  One  commenter 
recommended  that  the  nile  not  become 
effective  until  90  days  after  publication. 

Response:  The  rule  will  be  efTective  90 
days  after  publicstion  of  the  final  rule. 
This  will  provide  those  lessees  not 
already  in  compliance  enough  time  to 
make  necessary  changes  in  procedures 
and  equipment  to  bring  their  operation 
into  compliance. 

Comment:  One  commenter 
recommended  that  alternate  means  he 
adopted  to  correct  problems  of 
falsification  of  records. 

Response:  The  potential  for 
falsification  of  records  is  not  the  only 
problem  being  addressed.  This  rule  is 
intended  to  improve  the  documentation 
of  BOP  tests  and  allow  lessee 
management  and  MMS  personnel  to 
ensure  that  tests  are  properly  conducted 
and  to  correct  problems  related  to 
incomplete  or  erroneous  documentation 

Comment:  One  commenter  sii^esfed 
that  §§  250.86  and  250.106  were 
duplicated  in  §  250.57. 

Response:  Section  2:>0..')7  is  applicable 
to  drillins  operations.  §  2.50. 86  is 
applicable  lo  well-completion 
operations,  and  §  250.106  is  applicable 
to  well-workover  operations.  All  three 
are  necessary. 

Author 

This  document  was  prepared  by 
John  V.  Mi'-abella,  Offshore  Rules  and 
Operations  Division,  MMS. 
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E>  ecutive  Order  (E.O.|  12291 

This  amendment  clarifies  current 
regulations  and  proposes  requirements 
with  which  most  companies  are  already 
in  compliance.  Thus,  economic  effects  of 
this  rule  change  will  be  minor. 
Accordingly,  the  Department  of  the 
Interior  (DO!)  has  determined  that  this 
rule  will  not  have  a  significant  effect  on 
the  economy  and  is  not  a  major  rule 
under  E.0. 12291;  therefore,  a  regulatory 
impact  analysis  is  not  required.  The  DOI 
has  determined  that  this  rule  will  not 
have  a  significant  economic  effect  on 
small  entities  since  offshore  activities 
are  complex  undertakings  generally 
engaged  in  by  enterprises  that  are  not 
considered  small  entities. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  pursuant  to  44  U.S.C.  3501  et 
seq.  under  authorization  number  1010- 
0053. 

Takings  Implication  Assessment 

The  DOI  certifies  that  the  rule  does 
not  represent  a  Government  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  has  not  been  prepared 
pursuant  to  E.0. 12630,  Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

National  Environmental  Policy  Act 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore, 
preparation  of  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves,  Penalties.  Pipelines,  Public 
lands-mineral  resources.  Public  lands- 
rights-of-way,  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  December  6,  1990. 
Barry  A.  WUlivnson. 

Director,  Minerals  Management  Serxice. 

For  the  reasons  set  forth  above.  30 
CFR  part  250  is  amended  as  follows: 


PART  250-{ AMENDED] 

1.  The  authority  for  part  250  continues 
to  read  as  follows: 

Authority:  Sec.  204,  Pub.  L.  95-372.  92  Slat. 
629  (43  U.S.C.  1334). 

2.  In  §  250.0,  an  introductory 
paragraph  is  added  and  paragraphs  (d). 
(e).  and  (f)  are  revised  to  read  as 
follows: 

§  250.0    AuthofHy  tor  Information 
collection. 

The  information  collection 
requirements  in  part  250  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  44  U.S.C.  3501 
et  seq.  and  assigned  clearance  numbers 
as  indicated  in  this  section.  Send 
comments  regarding  the  burdens 
indicated  for  a  specific  information 
collection  or  any  other  aspect  of  the 
collection  of  information  pursuant  to 
provisions  of  this  part,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer;  Minerals  Management  Service; 
Mail  Stop  2300-.  381  Elden  Street; 
Hemdon.  Virginia  22070-4817  and  the 
Office  of  Management  and  Budget; 
Paperwork  Reduction  Project  1010- 
XXXX;  Washington.  DC  20503. 
*        •         *         *         • 

(d]  The  information  collection 
requirements  in  subpart  D,  Drilling 
Operations,  have  been  approved  by 
OMB  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1010-0053. 
The  information  is  being  collected  to 
inform  MMS  of  the  equipment  and 
procedures  lessees  plan  to  use  in  drilling 
activities  on  the  OCS.  The  information  is 
used  to  ensure  that  drilling  operations 
are  safe  and  comply  with  standards  to 
limit  pollution.  The  requirement  to 
respond  is  mandatory  under  43  U.S.C. 
1334.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5.1  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  submitted  relative  to  this 
information  collection  should  reference 
Paperwork  Reduction  Project  1010-0053. 

(e)  The  information  collection 
requirements  in  subpart  E,  Well- 
Completion  Operations,  have  been 
approved  by  OMB  under  44  U.S.C.  3501 
et  seq.  and  assigned  clearance  number 
1010-0067.  The  information  is  being 
collected  to  inform  MMS  of  the 
equipment  and  procedures  lessees  plan 
to  use  during  well-completion 
operations.  The  information  is  used  to 
ensure  that  well-completion  operations 


are  safe  and  comply  with  standards  to 
limit  pollution.  The  requirement  to 
respond  is  mandatory  under  43  U.S.C. 
1334.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .5  hour  per  response,  including 
time  for  reviewing  instructions. 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Comments 
submitted  relative  to  this  information 
collection  should  reference  Paperwork 
Reduction  Project  1010-0067 

(f)  The  information  collection 
requirements  in  subpart  F.  Well- 
Workover  Operations,  have  been 
approved  by  OMB  under  44  U.S.C.  3501 
et  seq.  and  assigned  clearance  number 
1010-0043.  The  information  is  being 
collected  to  inform  MMS  of  the 
equipment  and  procedures  lessees  plan 
to  use  during  well-workover  operations. 
The  information  is  used  to  ensure  that 
well-workover  operations  are  safe  and 
comply  with  standards  to  limit  pollution. 
The  requirement  to  respond  is 
mandatory  under  43  U.S.C.  1334.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .5 
hour  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  submitted 
relative  to  this  information  collection 
should  reference  Paperwork  Reduction 
Project  1010-0043. 
•        •        *        *        * 

3.  Section  250.57  is  amended  by 
revising  paragraph  (g)  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  250.57    Blowout  preventer  systems  tests, 
actuations,  Inspections,  and  maintenance. 
«        •        *        *        * 

(g]  The  lessee  shall  record  pressure 
conditions  during  BOP  tests  on  pressure 
charts,  unless  otherwise  approved  by 
the  District  Supervisor.  The  test  interval 
for  each  BOP  component  tested  shall  be 
sufficient  to  demonstrate  that  the 
component  is  effectively  holding 
pressure.  The  charts  shall  be  certified  as 
correct  by  the  operator's  representative 
at  the  facility. 

(h)  The  time.  date,  and  results  of  all 
pressure  tests,  actuations,  and 
inspections  of  the  BOP  system,  system 
components,  and  marine  risers  shall  be 
recorded  in  the  driller's  report.  The  BOP 
tests  shall  be  documented  in  accordance 
with  the  following: 

(1)  The  documentation  shall  indicate 
the  sequential  order  of  BOP  and 
auxiliary  equipment  testing  and  the 
pressure  and  duration  of  each  test.  As 
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an  alternate,  the  documentation  in  the 
driller's  report  may  reference  a  BOP  test 
plan  that  contains  the  required 
information  and  is  retained  on  file  at  the 
facility. 

(2)  The  control  station  used  during  the 
tost  shall  be  identified  in  the  driller's 
report.  For  a  subsea  system,  the  pod 
used  during  the  test  shall  be  identified  in 
the  driller's  report. 

(3)  Any  problems  or  irregularities 
observed  during  BOP  and  auxiliary 
equipment  testing  and  any  actions  taken 
to  remedy  such  problems  or 
irregularities  shall  be  noted  in  the 
driller's  report. 

(4)  Documentation  required  to  be 
entered  in  the  driller's  report  may 
instead  be  referenced  in  the  driller's 
report.  All  records  including  pressure 
charts,  driller's  report,  and  referenced 
documents  pertaining  to  BOP  tests, 
actuations,  and  inspections,  shall  be 
available  for  MMS  review  at  the  facility 
for  the  duration  of  the  drilling  activity. 
Following  completion  of  the  drilling 
activity,  all  such  records  shall  be 
retained  for  a  period  of  2  years  at  the 
facility,  at  the  lessee's  field  office 
nearest  the  OCS  facility,  or  at  another 
location  conveniently  available  to  the 
District  Supervisor. 

4.  Section  250.86  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§  250.86    Blowout  preventer  system 
testing,  records,  and  drills. 

***** 

(d)  The  lessee  shall  record  pressure 
conditions  during  BOP  tests  on  pressure 
charts,  unless  otherwise  approved  by 
the  District  Supervisor.  The  test  interval 
for  each  BOP  component  tested  shall  be 
sufficient  to  demonstrate  that  the 
component  is  effectively  holding 
pressure.  The  charts  shall  be  certified  as 
correct  by  the  operator's  representative 
at  the  facility. 

(e)  The  time.  date,  and  results  of  all 
pressure  tests,  actuations,  inspections, 
and  crew  drills  of  the  BOP  system, 
system  components,  and  marine  risers 
shall  be  recorded  in  the  operations  log. 
The  BOP  tests  shall  be  documented  in 
accordance  with  the  following: 

(1)  The  documentation  shall  indicate 
the  sequential  order  of  BOP  and 
auxiliary  equipment  testing  and  the 
pressure  and  duration  of  each  test.  As 
an  alternate,  the  documentation  in  the 
operations  log  may  reference  a  BOP  test 
plan  that  contains  the  required 
information  and  is  retained  on  file  at  the 
facility. 

(2)  The  control  station  used  during  the 
lest  shall  be  identified  in  the  operations 
log.  For  a  subsea  system,  the  pod  used 


during  the  test  shall  be  identified  in  the 
operations  log. 

(3)  Any  problems  or  irregularities 
observed  during  BOP  and  auxiliary 
equipment  testing  and  any  actions  taken 
to  remedy  such  problems  or 
irregularities  shall  be  noted  in  the 
operations  log. 

(4)  Documentation  required  to  be 
entered  in  the  operations  log  may 
instead  be  referenced  in  the  operations 
log.  All  records  including  pressure 
charts,  operations  log.  and  referenced 
documents  pertaining  to  BOP  tests, 
actuations,  and  inspections  shall  be 
available  for  MMS  review  at  the  facility 
for  the  duration  of  the  well-completion 
activity.  Following  completion  of  the 
well-completion  activity,  all  such 
records  shall  be  retained  for  a  period  of 
2  years  at  the  facility,  at  the  lessee's 
field  office  nearest  the  OCS  facility,  or 
at  another  location  conveniently 
available  to  the  District  Supervisor. 

5.  Section  250.106  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§250.106    Blowout  preventer  system 
testing,  records,  and  drills. 
*         ♦         •         •         • 

(d)  The  lessee  shall  record  pressure 
conditions  during  BOP  tests  on  pressure 
charts,  unless  otherwise  approved  by 
the  District  Super\isor.  The  test  interval 
for  each  BOP  component  tested  shall  be 
sufficient  to  demonstrate  that  the 
component  is  effectively  holding 
pressure.  The  charts  shall  be  certified  as 
correct  by  the  operators  representative 
at  the  facility. 

(e)  The  time.  date,  and  results  of  all 
pressure  tests,  actuations,  inspections, 
and  crew  drills  of  the  BOP  system, 
system  components,  and  marine  nsers 
shall  be  recorded  in  the  operations  log. 
The  BUP  tests  shall  be  documented  in 
accordance  with  the  following: 

(1)  The  documentation  shall  indicate 
the  sequential  order  of  BOP  and 
auxiliary  equipment  testing  and  the 
pressure  and  duration  of  each  test.  As 
an  alternate,  the  documentation  in  the 
operations  log  may  reference  a  BOP  test 
plan  that  contains  the  required 
information  and  is  retained  on  file  at  the 
facility. 

(2)  "The  control  station  used  during  the 
test  shall  be  identified  in  the  operations 
log.  For  a  subsea  system,  the  pod  used 
during  the  test  shall  be  identified  in  the 
operations  log. 

(3)  Any  problems  or  irregularities 
observed  during  BOP  and  auxiliary 
equipment  testing  and  any  actions  taken 
to  remedy  such  problems  or 
irregularities  shall  be  noted  in  the 
operations  log. 


(4)  Documentation  required  to  be 
entered  in  the  operation  log  may  instead 
be  referenced  in  the  operations  log.  All 
records  including  pressure  charts, 
operations  log.  and  referenced 
documents  pertaining  to  BOP  tests. 
actuations,  and  inspections,  shall  be 
available  for  MMS  review  at  the  facility 
for  the  duration  of  well-workover 
activity.  Following  completion  of  the 
well-workover  actity.  all  such  records 
shall  be  retained  for  a  period  of  2  years 
at  the  facility,  al  the  lessees  filed  office 
nearest  the  OCS  facility,  or  at  another 
location  conveniently  available  to  the 
District  Supervisor. 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  announcing  the 
.ipproval.  with  certain  exceptions,  of 
proposed  amendments  to  the  Indiana 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  .Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendments 
consist  of  proposed  changes  to  the 
Indiana  program  concerning  suspension 
or  revocation  of  permits  and 
adjudicative  proceedings.  The  proposed 
rules  are  intended  to  govern  proceedings 
under  Indiana  Code  (IC)  4-21.5. 
Administrative  Orders  and  Procedures. 

EFFECTIVE  DATE:  January  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr  Richard  D.  Rieke.  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania  Street. 
room  301.  Indianapolis,  Indiana  46204: 
Telephone  (317)  226-6166. 
SUPPLEMENT ARY  INFORMATION: 

I,  Background  on  the  Indiana  Program. 
II  Submission  of  Amendment. 
1!I.  Directors  Findings. 

IV.  Summar>'  and  Disposition  of  Commri.  &. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Indiana 
program  effective  July  29. 1982. 
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Information  pertinent  to  the  general 
l>ackground  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  conditions  of  approval  of 
the  Indiana  program  can  be  found  in  the 
Inly  28, 1982  Federal  Register  (47  FR 
32107).  Subsequent  actions  concerning 
the  conditions  of  approval  and  proposed 
amendments  are  identified  at  30  CFR 
914.10,  914.15  and  914.16. 

II.  Submission  of  Amendment 

By  letter  dated  August  15, 1989 
(.Administrative  Record  Number  IND- 
06"41.  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  to  the  Indiana 
program  at  Indiana  Administrative  Code 
(I.'\C)  310  lAC  0  6-1-5  and  310  lAC  12-6- 
6.5.  On  September  29,  1989 
(Administrative  Record  Number  INT)- 
0684).  OSM  received  a  letter  from  IDN'R 
withdrawing  the  proposed  amendment 
at  310  lAC  0.6-1-5  and  requesting  that 
OSM  proceed  with  a  review  of  the 
proposed  changes  at  310  lAC  12-6-6.5 
concerning  suspension  or  revocation  of 
pprmits.  The  proposed  rules  at  310  lAC 
0.6-1-5  were  withdrawn  because  no 
rules  at  310  lAC  0.6  concerning 
adjudicative  proceedings  and  ever  been 
formally  submiited  to  OSM  for  approval 
as  part  of  the  Indiana  program. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
1.  1989.  Federal  Register  (54  FR  4607B). 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  on  December  1, 1989.  The  public 
hf  aring  scheduled  for  November  26, 
1989.  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 
By  letter  dated  December  5, 1989. 
(Administrative  Record  No.  IND-0723). 
the  Indiana  Department  of  Natural 
Ri'sources  (IDNR)  submitted  a  proposed 
aTTicndment  to  add  310  lAC  0.6  to  the 
Indiana  program.  OSM  announced 
receipt  of  the  proposed  amendments  in 
\\\e  January  25,  1990,  Federal  Register  (55 
FR  2536).  and,  in  the  same  notice, 
opened  the  public  comment  period  and 
provided  opportunity  for  a  public 
hearing  on  their  adequacy.  The  comment 
period  closed  on  February  26, 1990.  No 
hearing  was  held  because  no  one 
requested  an  opportunity  to  provide 
tpstimony. 

III.  Director's  Rndings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
T.12.17  are  the  Director's  findings 
concerning  the  proposed  amendments. 
Only  those  revisions  of  particular 
interest  are  discussed  below.  Any 
revisions  not  specifically  discussed 
below  are  found  to  be  no  less  stringent 


than  SMCRA  and  no  less  effective  than 
the  Federal  regulations.  Revisions  which 
are  not  discussed  below  concern 
nonsubstantive  wording  changes  to 
improve  clarity  of  the  language  or  revise 
cross-references  and  paragraph 
notations  to  reflect  organizational 
changes  resulting  from  this  amendment. 

1.  310  lAC  12-6-6.5  Suspension  or 
Revocation  of  Permits 

(a)  310  lAC  12-6-6.5(a)(l).  This 
paragraph  is  being  amended  to  delete 
the  requirement  to  provide  an 
opportunity  for  a  public  hearing  "in 
accordance  with  IC  4-22-1"  and  to  add 
that  hearings  shall  be  provided  "under 
IC  4-21.5  and  310  lAC  0.6." 

This  proposed  change  reflects,  in  part, 
Indiana's  Public  Law  18-1986  which 
repealed  IC  4-22-1  concerning 
administrative  adjudication  and 
replaced  that  law  with  a  new  law  on 
administrative  adjudication  at  IC  4-21.5. 
In  effect,  the  proposed  amendment 
revises  the  Indiana  program  to  reflect 
the  current  statutes  concerning 
administrative  adjudication.  In  addition, 
the  proposed  reference  to  310  lAC  0.6 
concerns  Indiana's  adjudicative 
proceedings  rules.  The  Director  Finds 
that  the  proposed  revision  which  adds 
references  to  Indiana's  administrative 
adjudicative  laws  at  IC  4-21.5  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  843.13(a)(1)  concerning 
suspension  or  revocation  of  permits.  The 
Director  notes,  however,  that  OSM's 
review  of  the  proposed  rules  at  310  lAC 
0  6-1  appears  at  Finding  2  in  this  notice 
and  that  the  proposed  rules  at  310  lAC 
0,6-1  concerning  the  suspension  or 
revocation  of  permits  under  IC  13-4.1- 
11-6  have  not  been  approved.  Therefore, 
the  Director  is  not  approving  the 
amendment  to  310  lAC  12-6-«.5(a)(l)  to 
the  extent  that  it  references  the 
provisions  at  310  lAC  0.6-1  that  are  not 
approved  in  this  notice. 

(b)  310 lAC  12-&-S.5(a)(2}(A).  This 
subparagraph  is  being  amended  to 
delete  the  words  "the  same  or  related  " 
and  to  replace  those  words  with  the 
word  "different."  In  a  letter  to  Indiana 
dated  January  24, 1990  (Administrative 
Record  Number  IND-0742),  OSM  stated 
that  the  proposed  change  at 
subparagraph  (a)(2)(A)  appeared  to  be 
an  error,  as  the  change  rendered 
subparagraph  (a)(2)(A)  to  be  identical  to 
subparagraph  (a)(2)(B).  In  a  letter  dated 
March  7, 1990  (Administrative  Record 
Number  IND-0759),  Indiana 
acknowledged  the  error  and  on  April  1, 
1990.  the  IDNR  published  in  the  Indiana 
Register  an  errata  correcting  the  error 
(Administrative  Record  Number  IND- 
0782).  The  Director  finds  that  the 
Indiana  provision  at  310  lAC  12-ft- 


6.5(a)(2)(A),  as  corrected  in  the  Indiana 
Register  remains  substantively  identical 
to  and  no  less  effective  than  the  Federal 
provisions  at  30  CFR  843.13(a)(2)(i), 

(c)  310  lAC  12-6-6.5(0 )(3 1.  This 
paragraph  is  being  amended  to  require 
the  Director  of  IDNR  to  issue  a 
complaint  and  proposed  show  cause 
order  as  provided  in  310  lAC  a6-1-5(b) 
through  310  lAC  0.6-l-5(j)  of  the  Indiana 
rules  if  the  director  determines  that  a 
pattern  of  violations  exists  or  has 
existed.  In  effect,  this  amendment  ties 
Indiana's  review  and  response  to  an 
operator's  history  of  violations  to 
Indiana's  administrative  adjudication 
rules  at  310  lAC  0.6.  Prior  to  the 
proposed  amendments,  310  lAC  12-6- 
6.5(a)(3)  required  that  if  the  Director  of 
IDNR  determines  that  a  pattern  of 
violations  exists  or  existed,  the  Director 
of  IDNR  shall  issue  an  order  to  show 
cause  as  provided  in  paragraph  (aHl)  of 
310  lAC  12-6-6.5.  As  discussed  below  at 
Finding  2(e).  the  proposed  rules  at  310 
lAC  0.6-l-5(b)  through  (j)  provide  for  a 
two-tiered  hearing  process  prior  to  any 
final  decision  regarding  the  suspension 
or  revocation  of  a  permit  that  is  less 
effective  than  the  Federal  regulations  at 
30  CFR  843.13.  Therefore,  the  Director  is 
not  approving  the  amendment  to  310 
lAC  12-6-6.5(a)(3)  to  the  extent  that  it 
references  the  proposed  provisions  at 
310  lAC  0.6-1  that  are  not  approved  in 
this  notice. 

(d)  310  lAC  12-6-6.5(b).  This 
paragraph  is  being  amended  to  state 
that  the  Director  of  IDNR  may  decline  to 
issue  a  complaint  and  proposed  show 
cause  order,  or  may  dismiss  an 
outstanding  complaint  and  proposed 
order,  if  the  Director  finds  that  it  would 
be  demonstrably  unjust  to  issue  or  to 
fail  to  dismiss  the  show  cause  order. 
The  proposed  amendment  has  added  the 
words  "complaint  and  proposed  "  in  two 
places  relating  to  show  cause  orders. 
The  proposed  amendment  has  also 
deleted  the  words  "vacate  "  and 
replaced  that  word  with  the  word 
"dismiss."  As  discussed  in  Finding  2(e) 
below  and  at  Finding  1(c)  above,  the 
proposed  rules  at  310  lAC  0.6-1-5(b) 
through  (j)  concern  the  issuance  of  a 
complaint  and  proposed  show  cause 
order.  The  Director  has  determined  that 
the  proposed  rules  at  310  lAC  0,6-l-5(b) 
through  (j)  provide  for  a  two-tiered 
hearing  process  that  is  less  effective 
than  the  Federal  regulations  at  30  CFR 
843.13.  Therefore,  the  Director  is  not 
approving  the  proposed  amendment  to 
310  lAC  12-6-6.5(b)  to  the  extent  that 
the  amendment  would  add  the  words 
■  complaint  and  proposed"  to  the  rule, 
(e)  310 1  AC  12-6-6.5(ch  (d).  and  (e). 
Existing  paragraphs  (c),  (d)  and  (e)  are 
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proposed  to  be  deleted  and  replaced  by 
a  new  paragraph  (c).  New  paragraph  (c) 
references  provisions  at  310  lAC  0.6,  and 
incorporates  the  requirements  formerly 
contained  in  deleted  paragraphs  (c),  (d), 
and  (e).  The  Director  finds  that  the 
proposed  revisions  do  not  render  the 
Indiana  rules  to  be  less  effective  than 
the  Federal  rules  at  30  CFR  843.13  with 
the  exception  of  the  proposed  reference 
to  310  lAC  0.6-l-5(b)  through  (j).  As 
discussed  in  Finding  2(e)  below,  the 
Director  has  determined  that  the 
proposed  rules  at  310  lAC  0.6-l-5(b) 
through  (j)  provide  for  a  two-tiered 
hearing  process  that  is  less  effective 
than  the  Federal  regulations  at  30  CFR 
843.13.  Therefore,  the  Director  is  not 
approving  the  proposed  amendment  to 
310  lAC  12-6-6.5(c)  to  the  extent  that  the 
amendment  would  add  a  reference  to 
the  proposed  complaint  and  proposed 
show  cause  order  provisions  at  310  lAC 
0.6-l-5(b)  through  (j). 

2.  310  lAC  0.6  Adjudicative  Proceedings 

(a)  310  lAC  0.6-1-1:  Definitions. 
Indiana  proposes  several  definitions  of 
terms  that  are  used  in  the  proposed 
rules  at  310  LAC  0.6.  The  proposed 
language  states  that  the  definitions  are 
in  addition  to  those  definitions 
presented  in  IC  4-21.5-1,  and  apply 
throughout  310  lAC  0.6.  The  terms 
defined  are  advisory  council, 
commission,  delegate,  department, 
director,  hearing  commissioner,  and 
objections  hearings.  Although  the 
Federal  regulations  do  not  contain 
similar  definitions,  the  Director  finds 
that  the  terms  defined  are  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations  and  can  be 
approved. 

(b)  310  lAC  0.6-1-2:  Applicability  of 
rule.  The  proposed  rule  at  310  lAC  0.6- 
l-2(a)  stales  that  310  lAC  0.6-1  controls 
proceedings  conducted  by  an 
administrative  law  judge  for  the 
Department  of  Natural  Resources. 
Proposed  310  lAC  0.6-l-2{b)  states  that 
310  lAC  0.6-1-8  concerning  automatic 
change  of  an  administrative  law  judge, 
and  310  lAC  0.6-1-12  concerning 
objections  to  recommendations  of  an 
administrative  law  judge  do  not  apply  if 
the  administrative  law  judge  is  the 
ultimate  authority  for  the  department. 
However,  the  administrative  law  judge 
cannot  be  the  ultimate  authority  under 
IC  14-3-3-21(b).  which  states  that  the 
Natural  Resources  Commission  (the 
commission)  cannot  delegate  its 
ultimate  authority.  Therefore,  the 
Director  is  not  approving  the  proposed 
provision  at  310  lAC  0.6-l-2(b). 

(c)  310  lAC  0.6-1-3:  Review  of  actions 
taken  by  delegates  of  Natural  Resources 
Commission.  The  proposed  rule  at  310 


lAC  0.6-1-3  states  that  an  affected 
person  who  is  aggreieved  by  a 
determination  by  a  person  who  has  been 
delegated  authority  under  310  lAC  0.7 
may  apply  for  administrative  review 
under  IC  4-21.5-3-7  of  the  determination 
by  an  administrative  law  judge  (who 
shall  make  recommendations  for  final 
agency  action  to  the  commission).  The 
Indiana  statute  at  IC  4-21.5-3-7  governs 
the  review  of  certain  types  of 
administrative  decisions  and  establishes 
the  provisions  for  preliminary  hearings. 
On  April  12, 1990,  Indiana  withdrew 
proposed  rules  concerning  delegation  of 
authority  at  310  lAC  0.7  (Administrative 
Record  Number  IND-0777).  Indiana 
stated  that  the  newly  adopted  Senate 
Enrolled  Act  (SEA)  362  would  have  a 
great  impact  on  310  lAC  0.7  and  that, 
therefore,  proposed  310  LAC  0.7  should 
be  withdrawn.  Therefore,  OSM  cannot 
approve  the  reference  to  310  LAC  0.7  at 
310  LAC  0.6-1-3  until  Indiana  submits  a 
program  amendement  concerning  310 
lAC  0.7  and  has  received  approval  by 
OSM. 

(d)  310 1  AC  0.6-1-4:  Petition  for 
administrative  review  notice  of 
appointment  of  administrative  law 
judge.  The  proposed  language  at  310  LAC 
0.6-l-4(a)  states  that  a  person  who 
applies  for  administrative  review  of  an 
order  shall  file  a  petition  with  the 
department  under  IC  4-21.S-3-7.  The 
proposed  language  at  310  lAC  0.fr-l-4(b) 
presents  the  address  that  the  petition 
described  in  subsection  (a)  or  a  written 
request  for  temporary  relief  under  IC  13- 
4.1  should  delivered.  Although  there  are 
no  direct  counterparts  to  proposed 
subsections  (a)  and  (b)  in  SMCRA  or  the 
Federal  regulations,  the  Director  finds 
those  subsections  to  be  consistent  with 
the  general  requirements  of  the  Federal 
regulations  at  43  CFR  4.1100  et  seq. 
governing  surface  coal  mining  hearings 
and  appeals. 

Subsection  (c)  states  that  the  hearing 
commissioner  shall  appoint  an 
administrative  law  judge  as  soon  as 
practicable  after  the  receipt  of  a 
complaint,  petition  for  administrative 
review,  written  request  for  temporary 
relief,  or  other  request  for  administrative 
review  under  IC  4-21.5.  Further,  the 
proposed  rule  states  that  where  the 
administrative  law  judge  is  appointed  to 
conduct  a  proceeding  with  respect  to  a 
request  for  temporary  relief  under  IC  13- 
4.1,  the  administrative  law  judge  is  the 
ultimate  authority  for  the  Department  of 
Natural  Resources.  As  discussed  above 
in  Finding  2(b),  an  administrative  law 
judge  cannot  be  the  ultimate  authority 
under  IC  14-3-3-21  (b).  The  Director, 
therefore,  is  not  approving  310  lAC  0.6- 
l-4(c)  to  the  extent  that  the  proposed 


rule  states  that  the  administrative  law 
judge  is  the  ultimate  authority  for  the 
Department  of  Natural  Resources, 
(e)  310  lAC  0.6-1-5:  Petition  for 
review:  response.  Proposed  subsection 
(a)  of  310  lAC  0.6-1-5  states  that,  except 
as  provided  in  subsection  (b)  through  (j), 
averments  contained  in  a  petition  for 
review  are  deemed  automatically  denied 
by  the  responding  party.  Further,  a 
responding  party  wishing  to  assert  an 
affirmative  defense,  any  counterclaim  or 
cross-claim  shall  do  so  in  writing  filed 
and  served  not  later  than  the  initial 
prehearing  conference,  unless  otherwise 
ordered  by  the  administrative  law  judge. 
Although  there  is  no  direct  Federal 
counterpart  to  the  proposed  310  LAC  0  6- 
l-5(a),  the  Director  finds  that  this 
provision  is  not  inconsistent  with 
SMCRA  or  the  Federal  regulations, 
except  to  the  extent  that  it  cross- 
references  subsection  (b)  through  (j)  of        ^ 
310  lAC  0.6-1-5.  Therefore,  the  Director       ) 
is  not  approving  the  cross-reference  to 
subsections  (b)  through  (j)  contained  in 
subsection  (a). 

Proposed  subsection  (b)  states  that 
subsections  (c)  through  (j)  govern  the 
suspension  or  revocation  of  a  permit 
under  IC  13-4.1-11-6. 

Proposed  subsection  (c)  states  that  the 
proceeding  is  commenced  when  the 
Director  of  IDNR  (or  delegate  of  the 
Director)  issues  a  complaint  and 
proposed  order  to  show  cause  why  the 
permit  should  not  be  revoked  or 
suspended  under  IC  4-21.5-3-8  against  a 
permittee  which  alleges:  (1)  A  pattern  of 
violations  of  IC  13-4.1,  310  lAC  12,  or 
any  permit  condition  required  by  IC  13- 
4.1;  and  (2)  the  violations  are  either  (A) 
willfully  caused  by  the  permittee;  or  (B) 
caused  by  the  permittee's  unwarranted 
failure  to  comply  with  IC  13-4.1.  310  lAC 
12.  or  any  permit  condition  required  by 
IC  13-4. l'. 

Proposed  310  lAC  0.6-1-5  subsection 
(d)  states  that  a  permittee  who  desires 
to  contest  a  complaint  and  proposed 
order  must,  within  30  days  of  service, 
file  and  answer  specifically  denying 
those  allegations  of  the  complaint  and 
proposed  order  which  the  permittee 
desires  to  contest. 

Proposed  subsection  (e)  states  that  if 
a  response  is  not  filed  by  the  permittee 
under  subsection  (d),  the  Director  of 
IDNR  shall  submit  a  written 
recommendation  to  the  commission  that 
the  permit  be  suspended  or  revoked.  A 
written  recommendation  under  this 
subsection  is  not  a  final  agency  action. 

Proposed  subsection  (f)  states  that  if  a 
response  is  filed  by  the  permittee  under 
subsection  (d).  the  matter  shall  be 
assigned  to  an  administrative  law  judge 
for  a  proceeding  under  IC  4-21.5-3.  In 


1918 


Federal  Reguter  /  Vol.  56,  No.  13  /  Friday.  January  18.  1991  /  Rules  and  Regulations 


the  proceeding,  the  department  has  the 
burden  of  going  forward  with  evidence 
of  the  facts  alleged  in  the  complaint  and 
proposed  order  and  the  permittee  has 
the  ultimate  burden  of  persuasion.  If  the 
Director  of  IDNR  determines  the  facts 
alleged  in  the  complaint  and  proposed 
order  are  true,  the  Director  of  IDNR 
shall  submit  a  written  recommendation 
to  the  commission  that  the  permit  be 
suspended  or  revoked.  In  making  this 
recommendation,  the  Director  of  IDNR 
shall  consider  the  factors  set  forth  in  310 
lAC  12-6-6.5.  The  proposed  language 
also  states  that  a  written 
recommendation  under  subsection  (f)  is 
not  a  final  agency  action. 

Proposed  subsection  (g)  states  that  if 
the  Director  of  IDNR  recommends  to  the 
commission  that  a  permit  be  revoked  or 
suspended,  the  Director  of  IDNR  shall 
also  issue  an  order  to  show  cause  why 
the  permit  should  not  be  revoked  or 
suspended.  Within  30  days  of  service  of 
the  order,  the  permittee  may  file  a 
response  setting  forth  any  reasons  why 
the  permit  should  not  be  revoked  or 
suspended.  If  the  permittee  does  file  a 
response,  the  matter  shall  be  assigned  to 
an  administrative  law  judge  for  a 
proceeding  under  IC  4-21.5-3.  During 
this  proceeding,  any  matter  alleged  by 
the  permittee  is  an  affirmative  defense 
and  the  permittee  has  the  burden  of 
persuasion  and  the  burden  of  going 
forward  with  evidence  of  any  matter 
raised  in  the  responae.  In  a  proceeding 
under  subsection  (g),  the  permittee  may 
not  rehtigate  a  matter  determined  by  the 
Director  of  IDNR  in  a  proceeding  under 
subsection  in- 
Proposed  310  lAC  0.6-1-5  subsection 
(h)  provides  for  an  order  to  be  issued  by 
an  administrative  law  judge  pursuant  to 
IC  4-21.5-3-27  following  the  conclusion 
of  evidence  under  subsection  (g).  Any 
objections  to  that  order  (or  to  the 
written  recommendation  filed  by  the 
Director  of  IDNR  under  subsection  (e)  or 
(f).  if  no  proceeding  is  conducted  under 
subsection  [g])  shall  conform  with  IC  4- 
21.5-3-29  and  section  12  of  this  rule. 
Following  completion  of  the  proceeding, 
the  commission  shall  enter  a  final  order 
as  to  whether  the  permit  should  be 
suspended  or  revoked. 

Proposed  310  lAC  a6-l-5{i)  slates 
that  the  Department  of  Natural 
Resources  shall  serve  the  parties  with  a 
copy  of  the  final  order  of  the 
commission  as  provided  in  IC  4-21.5-3- 
28.  Following  notification  under  this 
subsection,  a  party  may  apply  for 
judicial  review  of  any  matter 
determined  under  this  subsection. 

Proposed  310  lAC  0.6-l-5(j)  stales 
that  subsection  (j)  does  not  make 
available  more  than  one  hearing  before 
the  Director  of  IDNR  and  one  hearing 


before  the  commission  on  a  decision  to 
suspend  or  revoke  a  permit  unless  an 
additional  hearing  is  ordered  by  the 
Director  of  IDNR  or  by  the  commission 
udnerIC  4-21.5-3-29. 

310  lAC  0.6-1-5  (b)  through  (j).  as 
proposed,  provide  for  a  two-tiered 
hearing  process  prior  to  any  final 
decision  regarding  suspension  or 
revocation  of  a  permit.  Specifically,  the 
Director  of  IDNR  must  begin  the 
proceeding  by  filing  a  complaint  and 
proposed  show  cause  order.  Only  after 
an  opportunity  for  hearing  on  said 
complaint  and  proposed  order,  and  after 
a  decision  by  an  administrative  law 
judge  that  the  matters  asserted  in  the 
complaint  are  true,  may  an  acutal  show 
cause  order  be  issued.  At  this  point,  the 
permittee  has  yet  another  hearing 
opportunity  which  may  be  exercised 
regardless  of  whether  or  not  the 
permittee  availed  itself  of  the 
opportunity  for  a  hearing  on  the  initial 
complaint  and  proposed  order, 

The  two-tiered  hearing  procedure 
which  includes  issuance  of  a  complaint 
and  proposed  show  cause  order  is  likely 
to  result  in  undue  delays  in  the  issuance 
of  show  cause  orders,  thereby  allowing 
violating  permittees  to  continue  to 
operate  when  their  permits  should  be 
suspended  or  revoked.  Indiana  was 
asked,  via  an  issue  letter  dated  April  11. 
1990  (Administrative  Record  Number 
lND-0799).  to  explain  how  the 
imposition  of  the  revised  hearing 
procedure,  which  includes  issuance  of  a 
complaint  and  proposed  show  cause 
order  pnor  to  the  issuance  of  a  show 
cause  order,  is  no  less  effective  than  the 
Federal  regulations  at  30  CFR  843.13 
which  only  provide  for  one  hearing 
opportunity  Indiana  responded  by  letter 
dated  August  10,  1990.  (Administrative 
Record  Number  IND-0795)  and  stated 
that  Indiana  had  no  additional 
information  to  offer. 

In  addition.  310  lAC  0.6-l-5(h]  states 
that  following  the  conclusion  of 
evidence  under  subsection  (g)  an  order 
shall  be  issued  under  IC  4-21.5-3-27.  IC 
4-21.5-3-27(1)  requires  that  an  order  be 
issued  in  writing  within  90  days  after 
conclusion  of  the  hearing  or  after 
submission  of  proposed  findings.  This 
90-day  requirement  conflicts  with  the 
language  at  IC  13-4.1-ll-6(b)  concerning 
a  decision  after  a  show  cause  hearing. 
IC  13-4.1-ll-61b)  requires  the  Director 
of  IDNR  to  issue  a  decision  within  60 
days  following  the  hearing.  The 
propnsnd  "-'ile  is  also  less  effective  than 
Federal  i^igulations  at  30  CFR  843.13(c) 
which  require  that  a  written 
determination  be  issued  with  60  days 
after  the  hearing. 

The  Director  finds  that  the  provisions 
at  310  lAC  0.6-1-5  (b)  through  (j)  provide 


for  the  issuance  of  a  complaint  and 
proposed  show  cause  order  and  thereby 
create  a  two-tiered  hearing  procedure 
concerning  the  suspension  or  revocation 
of  permits  that  is  less  effective  than  the 
Federal  regulaUons  at  30  CFR  843.13 
which  only  provide  for  one  hearing 
opportunity.  Therefore,  the  Director  is 
not  approving  the  proposed  rules  at  310 
lAC  0.6-1-5  (b)  through  (j)  and  is 
requiring  Indiana  to  submit  further 
revisions  to  its  program  which  provide 
for  adjudicative  proceedings  for 
suspension  and  revocation  of  permits 
which  are  not  less  effective  than  the 
Federal  regulations  at  30  CFR  843.13  and 
43  CFR  4.1190  through  4.1196. 

(f)  310  lAC  0.6-1-6:  Amendment  of 
pleadings.  The  proposed  provisions  at 
subsection  (a)  state  that  a  complaint, 
petition  for  review  or  other  document 
which  initiates  a  proceeding  may  be 
amended  once  as  a  matter  of  course 
before  a  response  is  filed  but  not  later 
than  the  initial  prehearing  conference  or 
15  days  before  a  hearing  (whichever 
occurs  first)  except  by  leave  of  the 
administrative  law  judge.  Leave  shall  be 
granted  where  justice  requires.  The 
Director  finds  that  the  proposed  rule  is 
not  inconsistent  with  SMCRA  and  the 
Federal  regulations  at  43  CFR  4.1100  et 
seq. 

Proposed  subsection  (b)  states  that 
whenever  the  claim  or  defense  asserted 
in  the  amended  pleading  arose  out  of  the 
conduct,  transaction,  or  occurrence  set 
forth  or  attempted  to  be  set  forth  in  the 
original  pleading.  The  Director  finds 
there  is  no  Federal  counterpart  to  the 
proposed  rule  at  310  lAC  0.6-l-6{b)  but 
that  the  proposed  rule  is  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations  at  43  CFR  4.1100  et 
seq. 

(g)  310  lAC  0.6-1-7:  Filing  and  service 
of  documents.  Proposed  subsection  (a) 
states  that  documenU  shall  be  filed  with 
the  administrative  law  judge  and  served 
on  all  other  parties.  Proposed  subsection 
(b)  states  the  authorized  methods  of 
filing  of  a  document  with  the 
administrative  law  judge  and  when 
filing  is  deemed  complete.  Proposed 
subsection  (c)  identifies  the  aulhrozied 
methods  of  service  if  a  party  is 
represented  by  an  attorney  or  another 
authorized  representative.  Proposed 
subsection  (d)  states  that  if  an 
individual  appears  without  spearate 
representation,  service  shall  be  made 
upon  the  individual.  According  to 
proposed  subsection  (e),  nothing  in  310 
lAC  0.6-1-7  shall  be  construed  to  modify 
the  time  in  which  a  party  may  file 
objections  under  IC  4-21.5-3-29  or  a 
petition  for  judicial  review  under  IC  4- 
21.5-5.  The  Director  finds  that  the 
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proposed  rules,  except  as  noted  below, 
contain  procedures  that  are  no  less 
effective  than  the  Federal  regulations  at 
43  CFR  4.1107  and  4.1109.  However,  the 
proposed  provisions  at  310  lAC  0.6-1-7 
(c)  and  (d),  to  the  extent  that  the  rules 
allow  that  service  of  the  initial 
document  of  a  proceeding  may  be 
completed  by  first  class  mail,  are  less 
effective  than  the  Federal  regulations  at 
43  CFR  1109(b)  and  cannot  be  approved. 

(h)  310  lAC  0.6-1-8:  Administrative 
law  Judge:  automatic  change.  This 
proposed  secMSn  sets  forth  the  reasons 
for  which  an  automatic  change  in  an 
administrative  law  judge  may  be  made 
Proposed  subsections  (b)  and  (c)  set 
forth  the  procedures  to  follow  for  an 
automatic  change  in  an  administrative 
law  judge.  Subsection  (d)  sets  forth  the 
limitation  to  the  proposed  rule.  The 
Director  finds  that  the  proposed  rules 
are  not  inconsistent  with  the  general 
provision  sof  the  Federal  regulations  at 
43  CFR  4.1100  et  seq. 

(i)  310  lAC  0.6-1-9:  Dismissals. 
Proposed  subsection  (a)  sets  forth  the 
following  criteria  under  which  an 
administrative  law  judge  may  determine 
a  proceeding  may  be  dismissed:  (1)  If  a 
party  fails  to  attend  or  participate  in  a 
prehearing  conference,  hearing,  or  other 
stage  of  the  proceeding,  or  (2)  the  person 
seeking  administrative  review  does  not 
qualify  for  review  under  IC  4-21.5-3-7. 
Proposed  subsection  (b)  states  that 
unless  otherwise  specified  in  the  order, 
an  order  of  dismissal  is  a  final  agency 
action  of  the  department  and  is  made 
with  prejudice.  The  Director  finds  that 
the  proposed  rules  are  not  inconsistent 
with  the  general  provisions  of  the 
Federal  regulations  at  43  CFR  4.1100  et 
seq. 

(j)  310  lAC  0.8-1-10:  Applicability  of 
rules  of  trial  procedure.  This  proposed 
rule  states  that  where  not  inconsistent 
with  IC  4-21.5  and  310  lAC  0.6-1.  the 
administrative  law  judge  may  apply  a 
provision  of  the  Indiana  Rules  of  Trial 
Procedure.  The  Director  finds  that  there 
are  no  Federal  counterparts  to  the 
proposed  rule.  The  Director  is  approving 
the  proposed  rule  to  the  extent  that  the 
rule  allows  an  administrative  law  judge 
to  apply  provisions  of  the  Indiana  Rules 
of  Trial  Procedure  which  are  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

(k)  310  lAC  0.6-1-11:  Conduct  of 
hearing.  The  proposed  rule  states  that 
an  administrative  law  judge  shall  govern 
the  conduct  of  a  hearing  and  the  order  of 
proof.  The  rule  also  states  that  on 
motion  by  a  party  before  the 
commencement  of  testimony,  the 
administrative  law  judge  shall  provide 
for  a  separation  of  the  witnesses.  The 
Director  finds  that  the  proposed  rule  is 


not  inconsistent  with  the  Federal 
regulations  at  43  CFR  4.1121  concerning 
powers  of  administrative  law  judges. 
(!)  310  lAC  0.6-1-12:  Objections  to 
recommendations  of  an  administrative 
law  judge.  The  proposed  rule  applies  if  a 
person  files  objections  under  IC  4-21.5- 
3-29.  f*roposed  subsection  (b)  sets  forth 
the  procedure  to  follow  if  a  party  wishes 
to  contest  the  timeliness  of  objections 
filed  by  another  party.  Subsection  (c) 
sets  forth  the  procedures  for  a  party  who 
wishes  to  contest  whether  objections 
provide  reasonable  particularity. 
Subsection  (d)  sets  forth  the  procedures 
governing  oral  argument.  While  there 
are  no  direct  Federal  counterparts,  the 
Director  finds  the  proposed  rules  are  not 
inconsistent  with  the  Federal  regulations 
at  43  CFR  4.1100  et  seq. 

(m)  310  lAC  06-1-13:  A  ward  of  costs 
and  attorney  fees.  The  proposed 
provisions  at  310  lAC  0.6-1-13  concern 
the  award  of  costs  and  attorney  fees  for 
a  proceeding  under  the  Indiana  surface 
mine  coal  reclamation  act  or  oil  and  gas 
code.  Subsection  (a)  states  that  in 
determining  whether  to  make  an  award 
for  costs  and  expenses  reasonably 
incurred,  including  attorney  fees,  under 
IC  13-^.1-11-9  or  IC  13-8-5-7,  the 
following  factors  may  be  considered:  (1) 
Whether  the  person  against  whom  the 
award  is  made  acted  for  the  purpose  of 
harassing  or  embarrassing  an  opposing 
party.  (2)  Whether  the  person  seeking 
the  award  other  than  a  permittee  under 
IC  13-4.1.  an  operator  under  IC  13-8,  or 
the  department  made  a  substantial 
contribution  to  a  full  and  fair 
determination  of  the  issues. 

The  proposed  provisions  leave  open 
the  possibility  for  the  award  of  costs  to 
a  permittee  from  another  person  under 
circumstances  other  than  those  which 
solely  concern  a  finding  of  bad  faith 
where  the  person  acted  for  the  purpose 
of  harassing  or  embarrassing  the 
permittee.  The  Federal  regulations  at  43 
CFR  1294(d)  authorize  the  award  of 
costs  to  a  permittee  from  any  person 
only  when  the  permittee  demonstrates 
that  the  person  initiated  a  proceeding 
under  section  525  of  SMCRA  or 
participated  in  such  a  proceeding  in  bad 
faith  for  the  purpose  of  harassing  or 
embarrassing  the  permittee.  The 
proposed  language  at  310  lAC  0.6-1- 
13(a]  states  that  the  factors  at  (a)  (1)  and 
(2)  "may"  be  considered  in  determining 
whether  to  make  an  award  for  costs  and 
expenses  reasonably  incurred,  including 
attorney  fees.  By  making  consideration 
of  these  factors  optional,  the  factor  at 
(a)(1)  could  be  disregarded  and  an 
award  made  to  a  permittee  from  another 
person  under  circumstances  other  than 
of  bad  faith.  The  Director  finds, 
therefore,  that  the  proposed  rule  at  310 


lAC  0.6-l-13(a)  is  less  effective  than  the 
Federal  regulations  at  43  CFR  4.1294.  In 
addition,  the  Director  is  requiring  that 
Indiana  further  amend  its  program  at 
310  lAC  0^1-13{a)  to  be  consistent 
with  the  Federal  regulations  at  43  CFR 
41294. 

Also,  and  similar  to  the  item 
discussed  above,  the  provision  at  310 
lAC  0.6-l-13(a)  would  allow  an  award 
of  costs  to  the  State  from  a  person  under 
circumstances  other  than  those  which 
solely  concern  a  finding  of  bad  faith 
where  the  person  acted  for  the  purpose 
of  harassing  or  embarrassing  the  State. 
The  provision,  therefore,  is  less  effective 
than  the  Federal  regulations  at  43  CFR 
4  1294  which  allows  the  award  of  costs 
and  expenses  to  the  Slate  from  another 
person  only  under  circumstances  which 
concern  a  finding  of  bad  faith  for  the 
purpose  of  harassing  or  embarrassing 
the  State.  In  addition,  the  Director  is 
requiring  that  Indiana  further  amend  its 
program  at  310  lAC  0.6-l-13(a)  to  be 
consistent  with  the  Federal  regulations 
at  43  ere  4.1294. 

The  proposed  rules  at  310  lAC  0.6-1- 
13(b)  state  that  no  award  shall  be  made 
except  to  a  party  which  has  prevailed  in 
whole  or  in  part,  achieving  at  least  some 
degree  of  success  on  the  merits.  The 
Federal  regulations  at  43  Cre 
4.1294(a)(1)  state  that  an  award  of  costs 
from  a  permittee  to  a  person  who 
participated  in.  but  did  not  initiate  a 
proceeding,  must  be  based  on  a 
substantial  contribution  that  is  separate 
and  distinct  fronythe  contribution  made 
by  a  person  initiating  the  proceeding. 
The  proposed  Indiana  rules  at  310  lAC 
0.6-1-13  lack  similar  language 
concerning  the  award  of  costs  from  a 
permittee  to  a  person  who  participated 
in  but  did  not  initiate  a  proceeding.  The 
Director  finds,  therefore,  that  310  LAC 
0.6-l-13{b)  is  less  effective  than  the 
Federal  regulations  at  43  Cre 
4.1294(a)(1).  In  addition,  the  Director  is 
requiring  that  Indiana  further  amend  iU 
program  at  310  lAC  0.6-1-1 3(b)  to  be 
consistent  with  the  Federal  regulations 
at  43  ere  4.1294(a)(1). 

Proposed  subparagraph  (c)  provides 
that  the  Director  may  require  the  person 
requesting  a  hearing  to  pay  the  cost  of 
the  court  reporter  if  the  person 
requesting  the  hearing  fails,  after  proper 
notice,  to  appear  at  the  hearing. 
Although  there  is  no  Federal  counterpart 
to  this  rule,  the  Director  finds  the 
provision  reasonable  and  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

Proposed  subparagraph  (d)  sets  forth 
criteria  to  be  used  when  determining 
what  is  a  reasonable  amount  of  attorney 
fees  under  subsection  (a).  Although 
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there  IS  no  direct  Federal  counterpart. 
the  Director  finds  that  the  provisions  are 
roasonable  and  consistent  with  the 
Federal  regulations  at  43  CFR 
4.1292(a)(3). 

Proposed  subparagraph  (e)  requires 
that  a  petition  for  award  of  costs  and 
attorney  fees  shall  be  filed  with  the 
Director  within  30  days  of  receipt  of  the 
final  agency  action.  Subparagraph  (e) 
also  sets  forth  criteria  for  parties 
wishing  to  challenge  the  petition  for  an 
award.  The  Federal  regulations  at  43 
CFR  4.1291  allow  a  petition  for  fees  to 
be  filed  within  45  days  of  receipt  of  the 
final  agency  action.  While  the  time  limit 
for  filing  is  shorter  under  the  Indiana 
proposal,  the  Director  finds  that  the 
proposed  time  period  is  still  reasonable 
and,  therefore,  no  less  effective  than  the 
Federal  regulations  at  43  CFR  4.1291. 

(n)  310  lAC  0.8-1-14:  Court  reporter: 
transcripts.  The  proposed  rule  sets  forth 
the  requirement  that  the  IDNR  shall 
employ  the  services  of  a  stenographer  or 
court  reporter  to  record  evidence  taken 
during  a  hearing.  The  proposed 
provisions  at  (b)  and  (c)  set  forth  the 
procedures  to  obtain  a  copy  of  the 
transcript  of  the  evidence.  Proposed 
subsection  (d)  requires  that  a  court 
reporter  who  is  not  an  employee  of  the 
department  will  be  engaged  to  record  a 
hearing  upon  a  written  request  by  a 
party  filed  at  least  48  hours  before  a 
hearing.  The  Director  finds  that  the 
proposed  rules  contain  provisions  that 
are  no  less  effective  than  the  Federal 
regulations  at  43  CFR  4.23. 

(o)  310  lAC  0.6-1-15:  Special  status 
determinations.  This  proposed  rule 
authorizes  and  sets  forth  the  procedures 
for  obtaining  an  interpretation  of  a 
statute  or  a  rule  administered  by  IDNR 
as  applicable  to  a  specific  factual 
circumstance.  The  Director  finds  that 
there  are  no  Federal  counterparts  to  the 
proposed  rule  but  that  the  proposed  rule 
is  not  inconsistent  with  SMCRA  or  the 
Federal  regulations. 

(p)  310  lAC  0.6-1-16:  Continuances. 
This  proposed  rule  authorizes  and  sets 
forth  the  procedures  for  continuances 
upon  a  showing  of  good  cause.  The 
Director  finds  that  the  proposed  rules 
are  not  inconsistent  with  the  Federal 
regulations  at  43  CFR  4.1121  concerning 
the  powers  of  administrative  law  judges. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  November  1, 1989, 
Federal  Register  ended  on  December  1, 
1989.  The  Indiana  Coal  Council, 
Incorporated  responded  and  provided 


comments  in  support  of  proposed  310 
lAC  12-6-8.5  In  response,  the  Director 
notes  that  proposed  provisions  of  310 
lAC  12-6-6.5  that  were  referenced  by 
the  Indiana  Coal  Council,  Incorporated 
are  being  approved  except  for  those  that 
refer  to  the  complaint  and  proposed 
show  cause  order  rules  at  310  lAC  0.8. 
As  discussed  in  Finding  2,  the  proposed 
rules  at  310  lAC  0.6  are  not  being 
approved  to  the  extent  that  the  rules 
would  implement  a  two-tiered  hearing 
procedure  which  includes  issuance  of  a 
complaint  and  proposed  show  cause 
order  prior  to  the  issuance  of  a  show 
cause  order.  The  two-tiered  procedure 
would  allow  violating  permittees  to 
continue  to  operate  when  their  permits 
should  be  suspended  or  revoked  and 
would  be  less  effective  than  the  Federal 
regulations  at  30  CFR  843.13.  In  addition, 
and  also  explained  in  Finding  2,  the 
proposed  rules  at  310  LAC  0.6  are  not 
being  approved  to  the  extent  that  they 
would  allow  that  an  order  be  issued 
within  90  days  after  conclusion  of  the 
hearing  or  after  submission  of  proposed 
findings.  The  90-day  provision  is  less 
effective  than  the  Federal  regulations  at 
30  CFR  843.13(c)  which  allows  only  60 
days. 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  January  28, 1990. 
Federal  Register  ended  on  February  28, 
1990.  No  public  comments  were 
received. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i).  comments  were 
also  solicited  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Indiana  program.  In 
response  to  the  proposed  amendments 
to  310  lAC  12-6-6.5.  comments  were 
received  from  the  Environmental 
Protection  Agency  (EPA),  the  U.S.  Fish 
and  Wildlife  Service,  and  the  U.S.  Soil 
Conservation  Service.  The  EPA  stated 
that  they  have  no  comments  on  the 
proposed  amendments.  EPA  also  stated 
that  the  proposed  amendments 
demonstrate  the  legal  authority, 
administrative  capability,  and  technical 
conformity  with  controlling  Federal 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  regulations 
to  maintain  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act,  as  amended  (33  U.S.C. 
1251  et.  seq.]. 

The  U.S.  Fish  and  Wildlife  Service 
stated  that  it  had  no  objections  to  the 
proposed  amendments  at  310  lAC  12-6- 
6.5.  The  U.S.  Soil  Conservation  Service 
stated  that  it  concurs  with  the  amended 
rules. 


In  response  to  the  proposed 
amendments  to  310  lAC  0.8,  comments 
were  received  from  the  EPA  and  the 
Mine  Safety  and  Health  Administration 
(MSHA).  EPA  stated  that  they  have  no 
comments  on  the  proposed  amendments. 
EPA  concluded  that  the  proposed 
amendments  demonstrate  the  legal 
authority,  administrative  capability,  and 
technical  conformity  with  controlling 
NPDES  regulations  to  maintain  water 
quality  standards  promulgated  under  the 
authority  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1251  et  seq.).  The 
MSHA  stated  that  the  amendments  did 
not  impact  on  any  of  their  programs. 

V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  is  approving  the  Indiana 
program  amendments  submitted  by 
Indiana  on  August  15, 1989,  and 
amended  on  September  29, 1990.  and  the 
amendments  submitted  by  Indiana  on 
December  5, 1989.  except  as  noted 
below. 

As  discussed  in  Finding  1(a),  310  lAC 
12-6-«.5(a)(l)  is  not  being  approved  to 
the  extent  that  it  references  the 
provisions  at  310  lAC  0.6-1  that  are 
approved  in  this  notice. 

As  discussed  in  Finding  1(c),  310  lAC 
12-6-6.5(a)(3)  is  not  approved  to  the 
extent  that  the  rule  references  the 
provisions  at  310  lAC  0.6-1  that  are  not 
approved  in  this  notice. 

As  discussed  in  Finding  1(d).  310  lAC 
12-6-6.5(b)  is  not  approved  to  the  extent 
that  the  amendment  would  add  the 
words  "complaint  and  proposed"  to  the 
rule. 

As  discussed  in  Finding  1(e).  310  lAC 
12-6-6.5(c)  is  not  approved  to  the  extent 
that  the  amendment  would  add  a 
reference  to  the  proposed  provisions  at 
310  lAC  0.6-1-5  (b)  through  (j)  that  are 
not  approved  in  this  notice. 

As  discussed  in  Finding  2(b),  310  lAC 
0.6-l-2{b)  concerning  the  ultimate 
authority  of  the  administrative  law 
judge  is  not  approved. 

As  discussed  in  finding  2(c),  in 
proposed  310  lAC  0.6-1-3.  the  reference 
to  310  lAC  0.7  is  not  approved. 

As  discussed  in  Finding  2(d),  310  lAC 
0.6-l-4(c)  to  the  extent  that  the 
proposed  rule  states  that  the 
administrative  law  judge  is  the  ultimate 
authority  for  the  Department  of  Natural 
Resources  is  not  approved. 

As  discussed  in  Finding  2(e).  the 
proposed  rules  at  310  lAC  0.6-1-5  (b) 
through  (j)  concerning  complaint  and 
proposed  show  cause  orders  are  not 
approved  and  the  cross-reference  to 
subsections  (b)  through  (j)  contained  in 
310  lAC  0.6-l-5(a),  is  not  approved.  In 
addition,  the  Director  is  requiring 
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Indiana  to  further  amend  its  program  to 
provide  for  adjudicative  proceedings  for 
suspension  and  revocation  of  permits 
which  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  843.13  and 
43  CFR  4.1190  through  4.1196. 

As  discussed  in  Finding  2(gl.  the 
proposed  rules  at  310  L^C  0,6-1-7  (c) 
and  (d)  are  not  approved  to  the  extent 
that  the  rules  allow  that  service  of  the 
.  initial  document  of  a  proceeding  may  be 
completed  by  first  class  mail. 

As  discussed  in  Finding  2(m).  310  lAC 
0.6-1-13  (a)  and  (b)  concerning  the 
award  of  costs  and  attorney  fees  are  not 
approved.  In  addition,  the  Director  is 
requiring  Indiana  to  further  amend  its 
program  to  provide  for  award  of  costs 
and  attorney  fees  which  are  no  less 
effective  than  the  Federal  regulations  at 
43  CFR  4.1294. 

The  Federal  regulations  at  30  CFR  part 
914  codifying  decisions  concerning  the 
Indiana  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  states  to  bring 
their  program  in  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
State  programs.  In  his  oversight  of  the 
Indiana  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Indiana  of  only  such 
provisions. 


and  that  EPA  concurrence  is.  therefore, 
unnecessary. 

VI.  Procedural  Determinations 
National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  OfTice  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  section  3,  4,  7. 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  regulator>' 
impact  analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

This  rule  will  not  impose  any  new 
requirements,  rather,  it  will  ensure  that 
existing  requirements  established  by 
SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

Ust  of  Sub)ect8  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated;  January  10, 1991. 
Carl  C.  Close, 
Assistant  Director.  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


EP.-\  Concurrence 

Under  30  CFR  732.17(h)(n)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  provision 


PART  914— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  el  seq. 

2.  In  §  914.15,  paragraph  (cc)  is  added 
to  read  as  follows: 

§914.15    Approval  of  reguJatory  program 

amendments. 

«         •         •        *        • 

(cc)  With  the  exceptions  of  those 
provisions  identified  here,  the  Indiana 
program  amendments  to  310  LAC  12-6- 
6.5  concerning  suspension  or  revocation 


of  permits  submitted  to  OSM  on  August 
15, 1989.  and  the  addition  of  310  LAC  0.6- 
1  concerning  adjudicative  proceedings 
as  submitted  on  December  5. 1989,  are 
approved  effective  Januar\'  18. 1991 
OSM  is  not  approving  the  following 
amendments:  310  I.\C  12-6-6.5(a)(l)  lo 
the  extent  that  the  amendment 
references  the  provisions  at  310  LAC  0.6- 
1  that  are  not  approved  here;  310  lAC 
12-6-6.5(a)(31  to  the  extent  that  the 
amendment  references  the  provisions  at 
310  LAC  0.6-1  that  are  not  approved 
here;  310  lAC  12-6-6.5  (b)  to  the  extent 
that  the  amendment  would  add  the 
v\'ords  "complaint  and  proposed;"  310 
lAC  12-6-6.5(c)  to  the  extent  that  it 
references  310  lAC  0.6-1-5  (b)  through 
(j);  310  lAC  0.6-l-2(b)  concerning  the 
ultimate  authority  of  an  adm.inistrative 
law  judge;  310  lAC  0.6-1-3  to  the  extent 
that  it  references  310  I  AC  0.7;  310  lAC 
0.6-l-l(c)  to  the  extent  that  it  stales  that 
the  administrative  law  judge  is  the 
ultimate  authority  for  the  Department  of 
Natural  Resources.  310  lAC  0.6-1-5  (b) 
through  (j)  and  the  cross-reference  to 
subsections  (b)  through  (j)  contained  in 
310  lAC  0.6-l-5(a);  310  lAC  0.6-1-7  (c) 
and  (d)  to  the  extent  iJial  the  rule  allows 
that  service  of  the  mitial  document  of  a 
proceeding  tna\  he  completed  by  first 
class  mail.  310  lAC  0.6-l-13(a):  and  310 
1  AC  0.6-1-1 3(b). 

3.  In  §  914.16,  new  paragraphs  (d)  and 
(e)  are  added  to  read  as  follows: 

§  914.16    Required  program  amendmer^ts. 
»         •        ♦         •         • 

(d)  By  June  3. 1991.  Indiana  shall 
submit  for  OSM  approval,  an 
amendment  to  its  permanent  regulatory 
program  which  provides  for  adjudicative 
proceedings  for  suspension  or 
revocation  of  permits  v.'hich  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  843.13  and  43  CFR  4.1190  through 
4.1196. 

(e)  By  June  3. 1991,  Indiana  shall 
submit  for  OSM  approval: 

(1)  An  amend-ment  to  310  lAC  0.6-1- 
13(a)  which  provides  that  an  award  of 
costs  and  expenses,  including  attorney 
fees,  to  a  permittee  or  to  the  State  of 
Indiana  may  only  be  assessed  against  a 
person  who  is  not  the  permittee  upon  a 
finding  of  bad  faith,  where  the  person 
acted  for  the  purpose  of  harassing  or 
embarrassing  the  permittee  or  the  State 
of  Indiana. 

(2)  An  amendment  to  310  LAC  0.6-1- 
13(b)  which  requires  that  any  award  of 
costs  and  expenses,  including  attorney 
fees,  from  a  permittee  to  a  person  who 
participated  in  but  did  not  initiate  a 
proceeding  must  be  based  on  a 
substantial  contnbution  that  is  separate 
and  distinct  from  the  conlribution  made 
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!iy  the  person  that  initiiited  the 
proceeding. 

l-R  Doc  91-1377  Filpd  1-17-91;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

35  CFR  Parts  251  and  253 

Regulations  of  the  Secretary  of  the 
Army  (Panama  Canal  Employment 
System);  Employment  and  Personnel 
Policy 

AGENCY:  Department  of  the  Army. 

Defense. 

ACTION:  Final  rule. 

summary:  This  final  rule  provides  for  a 
number  of  changes  to  the  Panama  Canal 
Employment  System  (PCES).  The 
purpose  of  these  changes  is  to  exclude 
certain  positions  from  coverage  by  the 
IHIiES  as  permitted  by  the  Panama  Canal 
Act.  The  first  revision  provides  for  the 
exclusion  of  officers  and  employees  of 
the  National  Security  Agency  in  the 
Republic  of  Panama  from  the  PCF.S 
txcept  to  the  extent  necessary  to  permit 
eligibility  for  the  recruitment  and 
retention  differential  provided  in  the 
Panama  Canal  Act  of  1979.  Similarly, 
Department  of  Defense  Civilian 
Intelligence  Personnel  Management 
System  (CIPMS)  personnel  at  or  above 
the  GS-6  grade  are  excluded  from  the 
F*CES  provisions  except  for  those  that 
relate  to  the  differential  authorized  by 
the  Panama  Canal  Act.  These  partial 
exclusions  are  necessary  to  ensure  that 
positions  in  Panama  covered  by  other 
personnel  systems  will  still  be  eligible 
for  the  differential  for  service  in 
Panama. 

The  final  rule  also  excludes  the 
positions  of  Chief  Financial  Officer  and 
Inspector  General  of  the  Panama  Canal 
Commission  from  the  PCES  except  for 
those  provisions  relating  to  the 
differential  provided  by  the  Panama 
Canal  Act.  This  rule  is  required  to 
preserve  the  Panama  differential  for 
high  level  positions  otherwise  excluded 
f'-om  the  merit  selection  provisions  of 
the  PCES. 

Additionally,  service  employees 
assigned  to  the  residence  of  the 
Administrator  of  the  Panama  Canal 
Commission  are  excluded  from  the 
F'CES  when  so  designated  by  the 
Administrator.  This  change  is  necessary 
to  effect  the  exclusion  of  certain 
personal  service  positions  from  the 
merit  principles  of  the  PCES. 

The  PCES  is  also  amended  to  increase 
to  thirty-five  (35)  the  permissible 


number  of  positions  in  the  career  intern 
program.  The  revisions  also  reflect  the 
change  in  title  for  the  area  coordinator 
position  which  will  now  be  entitled 
liaison  services  specialist.  The  final  rule 

^     also  permits  an  appointing  officer,  in 
specific  instances,  to  select  from  the  ten 
highest  eligibles  from  a  certificate  of 
eligibles  through  an  application  of  the 
rule  of  ten  in  addition  to  the  existing 
rule  of  three.  Finally,  the  rule  provides 
procedures  for  the  conversion  of 
temporary  employees  to  permanent 
appointments.  These  changes  are 
intended  to  conform  the  PCES  to  the 
policies,  principles  and  standards 

'^Igipplicable  to  the  competitive  service  to 
^Th«  extent  practicable  and  consistent 
with  the  Panama  Canal  Treaty  of  1977 
and  the  Act.  In  these  instances,  the 
changes  are  necessary  to  conform  the 
regulations  with  practices  existing  as  a 
lesult  of  previously-approved 
deviations. 

EFFECTIVE  DATE:  January  18. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Rhode.  |r..  Assistant  to  the 
Chairman  and  Secretary,  Panama  Canal 
Commission,  2000  L  Street  NW„ 
Washington,  DC  20036-4996  (telephone: 
202-634-6441);  LTC.  George  L  Cajigal, 
Military  Assistant  to  the  Assistant 
Secretary  of  the  Army  (Civil  Works), 
room  2E569.  Pentagon.  Washington.  DC 
20301-0103  (telephone:  202-695-0482);  or 
Mr.  Robert  H.  Rupp.  Executive  Director. 
Panama  Area  Personnel  Board,  APO 
Miami  34011-5000  (telephone  in  Corozal. 
Republic  of  Panama:  011-507-52-7890). 
SUPPLEMENTARY  INFORMATION:  The 
Panama  Canal  Employment  System 
(PCES)  was  established  in  section  1212 
of  the  Panama  Canal  Act  of  1979,  Public 
Law  9&-70,  93  Stat.  464,  22  U.S.C.  3652. 
The  PCES  covers  employees  of  the 
Panama  Canal  Commission  and 
Department  of  Defense  member 
agencies.  Pursuant  to  22  U.S.C.  3652  (c) 
and  (d).  the  President  may  amend  any 
provision  of  the  PCES.  may  exclude  any 
employee  or  position  from  PCES 
coverage  and  may  extend  to  any 
employee  the  rights  and  privileges 
provided  to  employees  in  the 
competitive  service.  This  authority  has 
been  delegated  through  the  Secretary  of 
Defense  and  the  Secretary  of  the  Army 
to  the  Chairman  of  the  Panama  Area 
Personnel  Board.  These  regulations  are 
promulgated  pursuant  to  this  authority. 
Issuance  of  a  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  is  not 
necessary  because  the  final  rule  pertains 
only  to  personnel  of  agencies  covered 
by  these  regulations. 

The  final  rule  addresses  the 
applicability  of  the  PCES  to  various 
positions.  First,  civilian  officers  and 


employees  of  the  National  Security 
Agency  employed  in  the  Republic  of 
Panama  who  were  excluded  from  all 
provisions  of  the  PCES  are  now  included 
for  the  limited  purpose  of  obtaining 
eligibility  for  the  recruitment  and 
retention  differential  provided  for  in 
section  1217  of  the  Panama  Canal  Act 
(22  U.S.C.  3657).  The  provisions  of  35 
CFR  251.31  and  251.32  which  fix  the 
specific  eligibility  requirements  of  the 
differential  are  also  made  applicable  to 
these  employees.  Similarly,  the 
provisions  of  section  1218  (22  U.S.C. 
3658)  and  of  35  CFR  251.25.  which  define 
basic  pay  as  including  the  differential 
for  the  purposes  of  computing  benefits 
based  on  basic  pay,  are  also  made 
applicable. 

Previously,  employees  serving  in  these 
positions  were  eligible  for  the 
allowances  provided  in  chapter  59  of 
title  5,  but  the  relevance  of  those 
provisions  has  diminished  as  these 
employees  are  now  residing  on  United 
States  military  bases  within  the 
Republic  of  Panama.  The 
aforementioned  differential  has  been 
determined  to  be  a  more  suitable 
method  of  compensation  in  the  current 
circumstances.  As  a  result  of  these 
changing  circumstances,  on  December 
19.  1989,  a  deviation  was  granted 
pursuant  to  35  CFR  251.6  enabling  these 
employees  to  receive  the  tropical 
differential  pending  publication  of  this 
final  rule. 

This  provision  of  the  final  rule  does 
not  affect  the  limited  quarters  allowance 
provided  in  22  U.S.C.  3657a.  As  provided 
in  22  U.S.C.  3657a(d).  a  qualifying 
employee  is  eligible  for  the  quarters 
allowance  regardless  of  participation  in 
the  PCES  by  the  employer  agency. 

The  second  revision  to  the 
applicability  of  the  PCES  affects 
employees  in  certain  intelligence-related 
positions.  Pursuant  to  10  U.S.C.  1590,  the 
Secretary  of  Defense  has  established  the 
Civilian  Intelligence  Personnel 
Management  System  (CIPMS)  with 
authority  over  certain  positions  for 
civilian  intelligence  officers  and 
employees  of  the  military  departments 
carrying  out  intelligence  functions.  As  a 
result,  certain  positions  previously 
subject  to  the  PCES  are  being  shifted  to 
the  CIPMS.  Only  the  positions  at  grades 
GS-6  and  higher  are  being  transferred  to 
the  CIPMS.  While  these  positions  and 
their  incumbents  will  now  be  subject  to 
the  provisions  of  CIPMS,  they  will 
remain  subject  to  the  statutory  and 
regulatory  provisions  of  the  PCES  to  the 
extent  necessary  to  preserve  eligibility 
for  the  differential  provided  therein. 

Third,  the  positions  of  Chief  Financial 
Officer  and  Inspector  General  within  the 
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Panama  Canal  Commission  are  also 
excluded  from  the  PCES  except  for  those 
statutory  and  regulatory  provisions 
relating  to  the  recruitment  or  retention 
differential.  These  positions  have  been 
subject  to  the  PCES  to  the  extent 
provided  in  §  253.8(d).  but  now  will  be 
exempt  from  all  provisions  except  those 
concerning  the  differential.  This  change 
reflects  the  decision  of  the  Board  of 
Directors  which  supervises  the  Panama 
Canal  Commission  to  require  the  Chief 
Financial  Officer  and  the  Inspector 
General  to  report  to  and  serve  at  the 
pleasure  of  the  Board. 

The  final  revision  affecting  the 
applicability  of  the  PCES  permits  the 
exclusion,  on  an  individual  basis  as 
determined  by  the  Administrator  of  the 
Panama  Canal  Commission,  of  service 
employees  assigned  to  the  residence  of     ' 
the  Administrator.  The  exclusion  of 
these  positions  from  the  PCES  is 
"necessary  to  preserve  flexibility  in  the 
selection  and  retention  of  these 
domestic  and  service  employees.  The 
necessity  of  assembling  a  compatible 
personal  staff  is  deemed  a  sufficient 
consideration  justifying  the  exclusion. 

The  final  rule  is  also  amended  to 
provide  for  an  increase  in  the  number  of 
positions  at  non-manual  grades  5  and  7 
designated  for  use  by  the  Panama  Canal 
Commission  for  filling  positions  in  the 
Professional  and  Administrative  Career 
Intern  Program.  The  Panama  Canal 
Treaty  of  1979  requires  the  Commission 
to  work  toward  a  goal  of  increasing 
Panamanian  participation  at  all  levels 
and  in  all  areas  of  the  agency.  The 
Career  Intern  Program  was  established 
to  develop  employees  from  entry  level  to 
full  performance  level  in  specific 
administrative  and  professional  career 
fields  The  number  of  interns  excepted 
from  the  PCES  is  increased  from  twenty- 
five  (25)  to  thirty-five  (35)  to  insure  the 
participation  and  development  of  a 
sufficient  number  of  high-potential 
Panamanians  throughout  the  last  decade 
of  the  Treaty  transition  period  and 
beyond. 

Additionally,  the  regulations  are 
revised  to  reflect  that  the  title  of  the 
area  coordinator  position  has  been 
changed  to  liaison  services  specialist. 
As  such,  the  regulation  which  excludes 
area  coordinators  from  certain 
provisions  of  the  Panama  Canal  Act  and 
from  portions  of  the  PCES  is  amended  to 
designate  these  employees  as  liaison 
services  specialists. 

The  changes  also  adopt  the  "rule  of 
ten"  on  a  permanent  basis.  The  "rule  of 
ten"  is  a  procedure  available  for  certain 
vacancies  whereby  an  appointing 
official  may  select  from  among  the  ten 
best  qualified  applicants  on  a  register, 
rather  than  being  limited  to  select  from 


among  the  top  three  applicants  under 
the  traditional  "rule  of  three"  concept. 
The  expanded  rule  will  provide 
appointing  officers  with  greater 
flexibility  in  selecting  employees  for 
manual  and  entry-level  positions  from 
registers  characterized  by  applicants 
often  separated  by  only  a  few  decimal 
points. 

The  "rule  of  ten"  will  not  be  available 
in  every  instance:  it  will  only  be  utilized 
for  positions  for  which  applicants  are 
certified  from  a  pre-rated  inventory  of 
eligibles.  In  addition,  its  use  will  be 
limited  to  positions  in  the  Canal  Area 
Wage  Base  and  to  the  United  States 
Wage  Base  positions  of  apprentice, 
marine  engineer  trainees  at  the  ME-7 
level  and  floating  equipment  trainees  at 
the  FE-5  and  FE-7  levels.  Applicants  for 
these  positions  are  generally 
Panamanian,  however  the  "rule  of  ten" 
will  not  be  applied  to  the  above 
positions  in  the  event  a  United  States 
citizen  applicant  is  among  the  top  three 
available  candidates. 

The  expansion  of  the  "rule  of  ten"  to 
permit  selection  from  among  the  ten 
highest  eligibles  does  not  confiict  with 
existing  civil  service  regulations 
because  it  will  only  be  used  for 
Panamanian  applicants  who  cannot 
transfer  into  the  competitive  civil 
service.  The  regulation  does  not  permit  a 
United  States  citizen  to  benefit  from  a 
selection  based  on  the  "rule  of  ten" 
because  that  could  jeopardize 
interchange  agreements  permitted  in  5 
CFR  6.7  concerning  transfer  of 
employees  into  title  5  civil  service 
positions  following  employment  under 
the  PCES. 

Finally,  the  revisions  permit 
conversion  of  temporary  employees  to 
either  Canal  Area  Career  or  Career- 
Conditional  Appointments  and  set  forth 
the  eligibility  limitations  governing  such 
conversions.  This  authority  is  provided 
in  order  to  grant  member  agencies 
greater  flexibility  in  converting  the 
status  of  an  employee  from  temporary  to 
permanent.  Such  conversions  are  limited 
to  employees  with  at  least  one  year  of 
continuous  satisfactory  performance 
immediately  preceding  the  conversion. 
An  employee  may  only  be  converted  to 
a  position  in  the  sam.e  agency  in  which 
the  temporary  employment  was 
performed.  The  conversion  may  only  be 
to  a  position  in  the  same  wage  category 
as  that  held  prior  to  the  conversion.  In 
the  case  of  a  conversion  to  a  manual 
category  position  in  grades  MG-1 
through  MG-9,  the  employee  must  be  on 
the  existing  register  and  must  rank  in 
the  lop  fifty  percent,  and  in  the  case  of  a 
conversion  to  a  non-manual  category 
position  filled  from  a  pre-rated 
inventory  in  grades  NM-1  through  NM- 


5.  the  employee  must  rank  in  the  top 
twenty-five  percent  of  eligibles.  A 
temporary  employee  may  not  be 
converted  to  fill  a  permanent  position 
when  a  United  States  citizen  is  among 
the  top  three  on  the  list  of  eligibles  for 
that  position  or  if  the  conversion  would 
result  in  the  passing  over  of  a  preference 
eligible.  Finally,  in  order  to  maintain  the 
integrity  of  interchange  agreements  with 
the  Office  of  Personnel  Management,  the 
conversion  procedure  may  not  be 
utilized  for  temporary  employees  who 
are  United  States  citizens. 

This  final  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  is  certified 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities. 

List  of  Subjects  in  35  CFR  Parts  251  and 
253 

Panama  Canal  Employment  System. 
Army  Secretary  regulations. 
Employment  polic\.  Personnel  policy. 

Accordingly,  35  CFR  parts  251  and  253 
are  amended  to  read  as  follows: 

PART  251-REGUUVTIONS  OF  THE 
SECRETARY  OF  THE  ARMY  (PANAMA 
CANAL  EMPLOYMENT  SYSTEM>- 
PERSONNEL  POLICY 

1.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  22  U  S.C.  3641-3701.  E.G.  12173. 

12215. 

2.  Section  251.4  is  amended  by 
revising  paragraph  (g)  and  adding 
paragraph  (h)  to  read  as  follows: 

§251.4    Adoption  of  Panama  Canal 

Employment  System  by  Department  of 

Defense. 

.         •         •         •         • 

(g)  Officers  and  employees  of  the 
National  Security  Agency  appointed  and 
compensated  pursuant  to  the  National 
Security  Act  of  1959.  as  amended,  50 
U.S.C.  3402,  note,  are  excluded  from  all 
provisions  of  subchapter  II  and  the 
regulations  contained  in  this  pari  and 
pari  253  of  this  chapter,  except  that  such 
positions  are  not  excluded  from  the 
provisions  of  sections  1217. 1217a  and 
1218  of  subchapter  II  or  the  regulations 
in  §§251.25.251.31  and  251.32. 

(h)  Positions  at  or  above  GS-6  and 
equivalent  subject  to  the  Civilian 
Intelligence  Personnel  Management 
System  (CIPMS)  are  excluded  from  all 
the  provisions  of  subchapter  U  and  the 
regulations  contained  in  this  part  and 
part  253  of  this  chapter,  except  that  such 
positions  are  not  excluded  from  the 
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provisions  of  sections  1217  and  1218  of 
subchapter  11  or  the  regulations  in 
SS  251J:5.  251  31  and  251.32. 

PART  2S3— REGULATIOMS  OF  THE 
SECRETARY  OF  THE  ARMY— 
(PANAMA  CANAL  EMPLOYMENT 
SYSTEM)-EMPLOYMENT  POLICY 

3.  The  authority  citation  for  pdrt  253 
continues  to  read  as  follo%vs: 

Authority:  22  U.S.C  3641-3701.  RO.  12173, 
12215. 

4.  Section  253.8  is  amende<l  by 
revising  paragraphs  (b)  intmductory 
text,  (b)(1).  {c)(9)  and  (r.|(IO)  and  by 
adding  paragraph  (c)(81  to  r«ad  as 
follows: 

§2S3.<    Exdualons. 
•         *         •         •         • 

(b)  The  followirg  positions  arf> 
excluded  from  ail  of  the  provisions  of 
subchapter  11  (except  sections  1217  and 
1218)  and  from  the  regulations  in  this 
part  and  in  part  251  of  this  chapter 
(-xcept  for  §5  251.23,  251.31  and  251.32. 
provided  however  thai  the  limitations 
set  forth  in  §5  251.31(b)(4)  and 
251.32(bl(2)  shall  not  be  applicable): 

(1)  The  Administrator.  Deputy 
Administrator.  Chief  Engineer.  Chief 
Financial  Officer,  Inspector  General, 
Assistant  to  the  Chairruan  and 
Secretary',  and  Assistant  to  the 
Secretary  for  Congressional  Affairs  of 
the  Panama  Canal  Commission. 

•  •  •  •  • 

(c)*  •   • 

(8)  Any  service  employee  assigned  to 
the  residence  of  the  Administrator  of  the 
Panama  Canal  Commission  when  so 
designated  by  the  Adnji.'-iistrator. 

(9J  Liaison  Serv  ices  Specialists  of  the 
Gener.i!  Servi(«s  Bureau  of  the  Panama 
Canal  Commission. 

(10)  Positions  at  non-manual  grade  5 
and  grade  7  level  (not  to  exceed  35  in 
number)  designated  for  u^  by  the 
Panama  Canai  Commission  for  filling 
positions  in  the  Professional  and 
Administrative  Career  Intern  Program 
with  higr  potential  Panamanian  citizens 

5.  Sec  lion  253.41  is  revised  to  read  as 
follows: 

§  253.41    Setactfon  from  certificates. 

Selections  f.'ora  certificates  an?  made 
by  application  of  either  the  rule  of  three 
or  the  nile  of  tun. 

(a)  Rule  nf  three.  When  selecting  from 
a  certificale  of  eligibles,  an  appointing 
official  shall,  with  sole  reference  to 
merit  and  fitness,  make  the  selection  for 
the  first  vacancy  from  the  highest  three 
eligibles  av.iilable  for  appointment  on 
the  certificate.  For  the  second  vacancy, 
the  selecting  official  must  make 
selection  from  the  three  highest  eligibles 


remaining  on  the  certificate.  Each 
succeeding  vacancy  must  be  filled  in 
like  manner  subject  to  the  rules  in 
§  253.40.  The  rule  of  three  applies  to 
selections  involving: 

(1)  All  United  States  Wage  Base 
positions  except  those  of  apprentice, 
floating  equipment  trainees  at  the  grade 
FE-5  and  FE-7  levels  and  marine 
engineer  trainees  at  the  grade  ME-7 
level;  and 

(2)  United  States  citizens. 

(b)  R'ale  often.  When  selecting  from  a 
certiJficate  of  eligibles.  an  appointing 
official  shall,  with  sole  reference  to 
merit  and  fitness,  make  the  selection  for 
the  first  vacancy  from  the  highest  ten 
eligibles  available  for  appointment  on 
the  cerlificale.  For  the  second  vacancy. 
the  selecting  official  must  make 
selection  from  the  ten  highest  eligibles 
remaining  on  the  certificate.  Each 
succeeding  vacancy  must  be  filled  in 
like  manner  subject  to  the  rules  in 

§  253.40.  The  rule  of  ten  applies  to 
F!;lections  involving: 

(1)  All  Canal  Area  Wage  Base 
positions  filled  from  pre-rated 
inventories  which  includes  the  positions 
of  firefighter  and  firefighter  trainee,  and 

(2)  United  Statffs  Wage  Base  positions 
of  apprentice,  floating  equipment 
trainees  at  the  grade  FE-5  and  FE-7 
levels  and  marine  engineer  trainees  at 
the  grade  ME-7  level. 

The  rule  of  ten  shall  not  be  applied  in 
any  situation  where  a  United  States 
applicant  is  among  the  top  three 
candidates  available. 

(c)  An  appointing  officer  is  not 
required  to  consider  any  eligible: 

(1)  Who  has  been  considered  for  three 
or  ten  separate  appointments,  as 
applicable,  from  the  same  or  different 
certificates  for  the  same  position,  or 

(2)  To  whose  certification  for  the 
particular  position  the  officer  makes  an 
objection  that  is  sustained  by  the  CEO 
for  any  of  the  reasons  stated  in  §  233.34 
or  for  other  reasons  considered  by  the 
CEO  to  be  disqualifying  for  the 
particular  position.  The  lenjj^h  of  a  non- 
Panamanian  candidate's  previous 
service  or  residence  in  foreign  areas 
may  be  a  valid  qualification  and 
selection  factor  in  filling  positions  in  an 
agency  having  an  established  policy  for 
periodic  rotation  of  non-Panamanian 
citizens. 

(d)  When  an  appointing  officer  passes 
over  a  veteran-preference  eligible  and 
tentatively  selects  a  non-preference 
eligible,  the  provisions  of  5  CFR  331406 
apply  except  that  the  CEO  shall  exercise 
the  authorifj'  vested  in  the  Office  of 
Personnel  Management. 

8.  Subpart  D  is  added  consisting  of 
§  §  253.76  and  253.77  to  read  as  follows: 


Subpart  D— Conversion  From 
Excluded  and  Temporary 
Appointments  to  Canal  Area  Career  or 
Career-Conditional  Appointments 

<  253.76    EHgiMlty. 

A  temporary  employee  may  be 
converted  to  a  Canal  Area  Career  or 
Career-Conditional  Appointment 
provided: 

|a)  He  rendered  at  leabt  one  year  of 
satisfactory  continuous  service  with  the 
agency  in  v,  hich  he  is  to  be  converted 
and  the  service  immediately  preceded 
the  conversion; 

(b)  The  conversion  is  to  a  position  in 
the  same  wage  category  as  that  held  by 
the  employee  prior  to  the  conversion; 

(c)  The  conversion  is  to  either: 

11)  A  manual  category  position  ut  any 
grade  from  MG-1  to  MG-9  and  the 
employee  to  be  converted  ranks  among 
the  top  50.0  of  the  register  of  eligib'.t^s  or; 

(2)  A  non-manual  category  position 
filled  from  a  pre-rated  inventory  at  any 
grade  from  NM-1  to  NM-5  provided  the 
employee  to  be  converted  ranks  among 
the  top  25%  of  the  register  of  eligibles; 

(d)  There  is  no  United  Slates  citizen 
within  reach  in  accordance  with  the  rule 
of  three,  and  no  preference  eligible 
would  be  passed  over,  and 

(e)  The  employee  is  not  a  United 
States  citizen. 

5  253.77    Procedure. 

The  employing  agency  shall  obtain 
approval  from  the  Central  Examining 
Office  prior  to  converting  temporary 
employees  to  Canal  Area  Career  or 
Career-Conditional  Appointments. 
Employees  converted  under  this  subpart 
will  be  treated  as  if  they  had  been 
appointed  from  a  register  as  provided  in 
§  253.42. 

Doted:  lanuar>'  la  1991. 
M.P.VV.  Stone, 

Chainr,cn.  Pn.iama  .^rea  Personnel  Board. 
(FR  Doc.  91-685  Filrd  1-17-91;  8:45  am} 
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summary:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  in  patent  cases  to  implement 
the  Patent  Law  Foreign  Filing 
Amendments  Act  of  1988,  Subtitle  B  of 
Public  Law  lOCMlB.  The  rules  reflect 
changes  made  to  35  U.S.C.  184  which 
specify  that  a  license  is  not  required  to 
file  amendments,  modifications,  and 
supplements  containing  additional 
subject  matter  to  a  previously  licensed 
foreign  patent  application  if  such 
amendments,  modifications,  and 
supplements  do  not  change  the  general 
nature  of  the  invention  disclosed  in  the 
application  in  a  manner  which  would 
require  a  corresponding  United  States 
patent  application  to  be  made  available 
for  national  security  inspection  under  35 
U.S.C.  181.  These  regulatory  changes  are 
applicable  to  most  existing  foreign  filing 
license  holders  if  their  patent 
application  did  not  undergo  security 
inspection  under  35  U.S.C.  181.  Also, 
under  the  rules,  a  retroactive  foreign 
filing  license  may  be  granted  in 
situations  where  a  proscribed  foreign 
filing  occurred  through  error  and 
without  deceptive  intent  as  opposed  to 
the  earlier  standard  of  inadvertence. 
EFFECTIVE  DATE:  February  19, 1991. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  at  55  FR  24270- 
24275  (June  15, 1990)  and  at  1116  Official 
Gazette  21-25  (July  10, 1990).  No  oral 
hearing  was  held.  Three  written 
comments  on  the  proposed  rulemaking 
were  received.  The  comments  received 
and  replies  thereto  are  listed  below. 

The  rules  are  intended  to  implement 
the  Patent  Law  Foreign  Filing 
Amendments  Act  of  1988.  subtitle  B  of 
Public  Law  100-418  (hereinafter  the 
Act),  which  amended  sections  184, 185 
and  186  of  title  35.  United  States  Code, 
in  order  to  simplify  the  procedures  for 
United  States  inventors  filing  and 
prosecuting  patent  applications  in 
foreign  countries.  The  Office  has  not 
made  any  rule  changes  to  implement  the 
amendments  to  35  U.S.C.  185  or  186 
since  these  changes  affect  matters 
outside  its  jurisdiction. 

Section  184  of  title  35  is  intended  to 
protect  United  States  national  security 
interests  by  preventing  the  disclosure  of 
potentially  sensitive  inventions  made  in 
the  United  States  to  foreign  nationals  by 
the  act  of  filing  a  patent  application  in 
foreign  countries.  An  inventor  may  not 
apply  for  a  foreign  patent  on  an 
invention  made  in  the  United  States 
until  at  least  six  (6)  months  after  the 
inventor  has  filed  a  United  States  patent 
application  unless  the  inventor  receives 
a  license  from  the  Office  permitting  an 
earlier  foreign  filing.  This  six-month 


period  assures  the  Office  the 
opportunity  to  screen  applications  for 
information  the  disclosure  of  which 
might  be  detrimental  to  the  national 
security.  Also,  section  184,  as  originally 
enacted,  authorized  the  Office  to  grant  a 
retroactive  license  for  an  unlicensed 
foreign  filing  of  a  patent  application  if 
the  foreign  filing  was  inadvertent  and  if 
the  disclosure  of  the  subject  matter  in 
the  application  would  not  be  detrimental 
to  United  States  security  interests. 

The  original  regulatory 
implementation  of  35  U.S.C.  184  required 
applicants  to  obtain  a  license  not  only 
for  the  original  foreign  patent 
application  but  also  for  the  filing  of 
almost  any  information  in  support  of  the 
application,  thereby  creating 
administrative  problems  for  United 
States  inventors  seeking  foreign  patent 
protection.  For  example,  foreign  patent 
offices  often  demand  that  additional 
technical  data,  such  as  the  melting  point 
of  a  chemical,  be  added  to  a  patent 
application.  An  additional  foreign  filing 
license  was  usually  required  before  the 
Inventor  could  submit  modifications, 
amendments,  or  supplements  to  a 
previously  licensed  foreign  patent 
application,  regardless  of  how  trivial  the 
change  might  be. 

Recognizing  the  problems  involved  in 
obtaining  these  additional  licenses,  the 
Office  promulgated  rules  in  1984  (see 
§  5.15(a)  and  49  FR  13456  (April  4, 1984)) 
to  streamline  the  licensing  procedures. 
The  1984  rule  change  provided  that  an 
inventor  could  obtain  in  applications, 
the  disclosure  of  the  content  of  which  is 
not  potentially  detrimental  to  United 
States  security  interests,  a  license  which 
permitted  the  foreign  filing  of 
modifications,  amendments,  and 
supplements  without  further  licensing  if 
such  changes  were  within  the  scope  or 
character  of  the  originally  licensed 
invention  (§  5.15(a)).  The  1984  rule 
change,  however,  could  not  be  made 
retroactive,  and  therefore  had  no  effect 
on  licenses  granted  under  the  old 
system.  If  an  applicant  wished  to 
broaden  a  pre-April  4, 1984,  foreign 
filing  license  to  the  scope  allowed  by 
§  5.15(a),  this  involved  filing  a  separate 
petition  under  §  5.15(c)  in  each 
application. 

The  present  Act  clarifies  the  statutory 
basis  for  the  current  Patent  and 
Trademark  Office  rules  by  providing 
that  inventors,  in  most  circumstances, 
are  not  required  to  obtain  an  additional 
license  to  file  modifications, 
amendments,  and  supplements  to  their 
foreign  applications  for  which  a  foreign 
filing  license  has  been  obtained  under 
§  5.15(a).  Unlike  the  previous  Office 
rules,  these  rules  broaden  the  scope  of 


most  existing  licenses,  provided  that  the 
conditions  contained  in  the  Act  are  met. 
The  Act  and  these  rules  also  address 
difficulties  associated  with  attempts  to 
procure  a  retroactive  foreign  filing 
license.  Some  applicants  faced  loss  of 
their  patent  rights  due  to  improper 
foreign  filings  even  though  they 
believed,  in  good  faith,  that  a  license 
was  not  necessary  for  certain  minor 
changes  to  their  foreign  application. 
Court  decisions  have  held  that 
•supplemental  information  filed  abroad 
was  exempt  from  the  license 
requirement  only  when  it  was  recited 
verbatim  in  the  United  Slates  patent 
application,  or  was  so  commonly  known 
that  it  could  have  been  said  to  have 
been  expressly  disclosed  in  the  United 
States  application.  In  re  Gaertner.  604 
F.2d  1348,  202  USPQ  714  (CCPA  1979).  If 
a  patent  applicant  did  not  obtain  a 
foreign  filing  license  from  the  Office, 
any  corresponding  United  States  patent 
was  at  risk  of  being  held  invalid  under 
35  U.S.C.  185  if  technical  information 
was  added  to  the  foreign  application, 
even  if  the  technical  information  was 
completely  unrelated  to  United  States 
security  interests. 

Loss  of  United  States  patent  rights 
subsequent  to  an  "inadvertent" 
unlicensed  foreign  filing  could  be 
avoided  if  a  retroactive  license  was 
obtained  under  35  U.S.C.  184.  Twin  Disc. 
Inc.  V.  United  States.  10  CI.  Ct.  713.  231 
USPQ  417  (Ct.  CI.  1986)  and  Minnesota 
Mining  and  Manufacturing  Co.  v. 
Norton  Co..  366  F.2d  238. 151  USPQ  1 
(6th  Cir.  1966),  cert,  denied.  385  U.S.  1005 
(1967).  While  the  Gaertner  decision 
defined  a  broad  range  of  circumstances 
under  which  a  foreign  filing  license 
would  be  required,  other  court  decisions 
made  correction  of  licensing  errors 
difficult  by  setting  forih  various  strict 
interpretations  of  the  standard  of 
"inadvertence."  Compare  Iron  Ore  Co. 
of  Canada  v.  Dow  Chemical  Co..  177 
USPQ  34  (D.  Utah  1972),  affd.  500  F.2d 
189. 182  USPQ  520  (10th  Cir.  1974)  and 
Reese  v.  Dann.  391  F.  Supp.  12, 185 
USPQ  492  (D.D.C.  1975).  An  inventor 
could  fail  to  meet  the  standard  of 
"inadvertence"  even  if  the  information 
disclosed  was  not  significant  in  nature 
and  did  not  contain  any  sensitive 
national  security  information.  For 
example,  one  decision  suggested  that 
the  filing  of  information  abroad  was 
intentional  because  the  inventor  first 
considered  the  applicability  of  Section 
184.  Shelco.  Inc.  v.  Dow  Chemical  Co.. 
322  F.  Supp.  485,  168  USPQ  395  [ND  111. 
1970),  affd.  466  F.2d  613, 173  USPQ  451 
(7lh  Cir.'l972),  cert,  denied.  409  U.S.  876 
(1972).  Under  the  Shelco  standard,  if 
supplemental  information  had  been  filed 
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■ibroad  as  a  cuniiidered.  willful  act.  even 
■hough  done  through  error  in  the  belief 
ihat  the  information  disclosed  abroad 
d>d  not  exceed  the  scope  of  'he 
disclosure  in  the  United  Slates  patent 
jpplicution.  the  Tiling  would  not  be 
inadvertent":  and.  therefore,  the 
subject  information  could  not  qtulify  for 
a  retroactive  license. 

The  Act  addresses  these  problems, 
and  the  rules  implement  the  intention  of 
the  Act.  The  Act  changes  the  language 
of  the  statute  to  proviiJe  that  an  inventor 
may  receive  a  retroactive  license  if  the 
inventor  can  show  that  the  premdt'ire 
filing  of  a  foreign  patent  application,  or 
the  submission  of  supplement;! I 
information  in  support  of  a  foreign 
patent  application,  was  made  "through 
error  and  without  deceptive  intent." 
This  criterion  is  equivalent  to  that  for 
reissue  of  a  patent  under  35  U.S.C.  251  to 
correct  errors  made  without  any 
deceptive  intention.  The  reissue  error 
retjuirement  has  been  considered  by  the 
courts.  See,  e.g..  In  re  Wei/cr.  7W  F2d 
1576.  228  USPQ  673  (Fed.  Cir.  1986)  and 
In  re  Wadlinger,  496  F.2vl  1200.  181 
USPQ  828  (CCPA  1974).  The  applicant 
for  a  retroactive  license  also  must  show 
that  the  foreign  filing  did  not  disclose 
any  information  detrimental  to  the 
national  security  and  that  diligence  was 
exercised  in  seeking  a  retroactive 
license  once  the  applicant  became 
aware  of  the  proscribed  foreign  filing. 
Tlie  Act  became  effective  on  August 
23. 1968,  but  it  does  not  affect  any  final 
decision  made  by  the  Office  or  a  court, 
nor  the  rights  or  liabilities  of  any  party 
under  a  patent  in  a  case  pending  before 
a  court  on  the  above  date  or  under  any 
subsequent  patent  deriving  priority 
rights  from  such  patent  under  35  U.S.C. 
120  or  121.  Therefore,  the  retroactive 
effect  of  the  Act  and  the  rules  is  limited. 

Comments  on  tiie  Proposed  Rules 

Comment 

One  comment  staled  that  the 
discussion  in  the  proposed  rulemaking 
of  the  modification  of  the  standard  for 
obtaining  a  retroactive  license  from 
inadverience  to  "through  error  and 
without  deceptive  intent"  should  have 
included  a  reference  to  /n  re  Wadlinger, 
492  F.2d  120O,  181  USPQ  828  {CCPA 
1974)  rather  than  to  /n  re  Weiler,  790 
F.2d  1576.  229  USPQ  673  (Fed.  Cir.  1986). 
The  comment  stated  that  Wadlinger 
was  a  more  appropriate  and  illustrative 
case  because  it  discusses  more  fully  the 
meaning  of  the  term  "error"  as 
encompassing  "inadvertence,  accident 
or  mistake"  and  as  having  a  very  broad 
meaning.  The  comment  also  noted  that 
Wadlinger  was  referenced  in  commenis 
made  in  the  hearing  on  the  proposed 


legislation  as  Indicative  of  the  reissue 
standard  being  applied  to  retroactive 
license  requests. 

Reply 

A  citation  to  In  re  Wadlinger  has  been 
added  to  the  citation  of  In  re  Weiler  in 
the  discussion  of  the  final  rules.  It  was 
not  the  intent  of  the  Office  by  citing  the 
H'e//tir  case  to  suggest  that  decisions  on 
petitions  for  the  grant  of  retroactive 
licenses  would  be  limited  by  that  case. 
Decisions  are  based  on  the  particular 
facts  in  each  case  and  the  entire  body  of 
law  with  respect  to  the  standard  of 
"through  error  and  without  deceptive 
intent." 

Comntent 

A  comment  stated  that  the  Office 
should  provide  additional  examples  in 
the  explanatory  text  in  the  final  rule  as 
to  changes  that  may  be  made  to  foreign 
applications  that  have  been  licensed 
under  37  CFR  5.15(3)  without  obtaining 
any  additional  hcense.  The  comment 
pointed  out  that  examples  were  given  in 
the  1984  rulemaking. 

Reply 

The  list  of  examples  presented  at  the 
time  that  37  CFR  5.15(a)  was  adopted  in 
1984  was  not  intended  to  be  all- 
inclusive.  The  Office  is  not  aware  of  any 
judicial  decisions  setting  limits  to 
changes  that  may  be  made  under  a 
§  5.15(a)  license.  Depending  on  the 
nature  and  the  criticality.  changes  in 
temperature,  portions,  size,  etc.,  outside 
of  a  previously  disclosed  value  or  range 
that  do  not  change  the  general  nature  of 
the  invention  from  what  was  previously 
disclosed  are  within  the  scope  of  a 
§  5.15(h)  license.  However,  if  the  newly 
disclosed  value  or  range  does  change 
the  general  nature  of  the  invention  from 
that  of  the  originally  disclosed  value  or 
range,  then  a  separate  license  is 
required.  Likewise,  new  species  or 
subcombinations  of  a  previously 
disclosed  genus  or  combination  would 
appear  to  require  an  additional  license 
to  include  such  a  change  in  a  foreign 
application. 

Comment 

One  comment  stated  that  the  Office 
should  provide  clarification  of  the 
attorney's  abihty  to  make  decisions  as 
to  whether  or  not  the  added  subject 
matter.  In  his  opinion,  changes  the 
general  nature  of  the  Invention. 

Reply 

Not  only  does  the  attorney  have  the 
ability  to  make  the  decision  as  to 
whether  or  nut  the  additional  subject 
matter  changes  the  general  nature  of  the 
Invention,  the  attorney  has  the 


responsibility  to  do  so.  The  Office  will 
not  give  advisory  opinions  on  whether 
an  additional  hcense  is  necessary,  and 
wiii  treat  any  provisior   1  requests  for  a 
prospective  or  retroactive  hcense  as  a 
request  for  a  license.  The  procedure  of 
the  Office  resolving  any  questions  as  to 
the  security  inspection  status  of  any 
changes  to  previously  licensed  material 
is  intended  to  apply  only  to  those 
changes  that  have  been  submitted  to  the 
Office,  i.e.,  the  Office  will  reply  to  any 
inquiry  as  to  whether  previously 
submitted  subject  matter  underwent,  or 
.should  have  undergone,  security  review. 

Comment 

One  comment  questioned  what  would 
happen  if  an  attorney,  on  considered 
judgment,  honestly  believed  that  a 
supplement  did  not  change  the  general 
nature  of  a  licensed  invention,  but  that 
judgment  later  proved  to  be  erroneous. 

Reply 

The  Act  and  the  rules  now  provide  for 
a  retroactive  license  to  be  granted  in 
situations  where  it  can  be  shown  that  a 
filing  was  made  without  a  license 
through  error  and  without  deceptive 
intent.  Thus,  a  retroactive  license  could 
be  sought  under  §  5.23. 

Discussion  of  SpedTic  Rule  Changes 

Section  5.11(a),  as  amended,  specifies 
when  a  license  is  required  before  filing 
any  foreign  application  for  patent. 
including  any  modifications, 
amendments  and  supplements  or 
divisions  thereof.  Section  5.11(a)  adopts 
the  statutory  definition  of  "application" 
in  35  U.S.C.  184.  Also,  the  rule,  as 
amended,  clarifies  that  the  provisions  of 
this  section  apply  only  to  inventions 
made  in  the  United  States  as  stated  in  35 
U.S.C  184.  However,  where  an 
improvement  or  modification  to  a 
foreign-origin  invention  is  made  in  the 
United  Stales,  a  license  would  be 
required  for  the  additional  subject 
matter.  The  language  proposed  for 
§  5.11(e)(3)  has  been  redrafted  for  clarity 
but  still  provides  that  an  inventor  need 
not  obtain  a  supplemental  license  to  file 
modifications,  amendments  and 
supplements  containing  subject  matter 
not  disclosed  in,  or  divisions  of.  a 
foreign  application  for  which  an  initial  | 
foreign  filing  license  was  not  required,  i 
as  long  as  the  corresponding  United 
States  application  was  not  required  to 
be  made  available  for  inspection  under 
35  U.S.C.  181  and  {  5.1  and  the  changes 
did  not  alter  the  general  nature  of  the 
invention  in  a  manner  which  would 
require  the  United  States  application  to  '' 
have  been  made  available  for  inspection 
under  35  U.S.C.  181  and  §  5.1.  The  need 
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for  a  supplemental  license  depends  on 
whether  the  changes  altered  the  general 
nature  of  the  invention,  rather  than  the 
label  applied  to  the  changes,  i.e., 
"Continuation",  "Continuation-ln-Part", 
and  "Division",  etc. 

Authorized  parties  may  determine 
whether  a  particular  application  was 
forwarded  to  the  defense  agencies  for 
inspection  under  35  U.S.C.  181  either  by 
reviewing  the  filing  receipt  to  determine 
if  a  license  is  or  was  granted,  in  which 
case  security  inspection  did  not  occur, 
or  by  reviewing  the  file  wrapper  to 
determine  if  an  access  acknowledgment 
under  35  U.S.C.  181  is  present,  in  which 
case  security  inspection  did  occur.  If 
verification  of  the  security  inspection 
status  of  an  application  is  needed,  the 
authorized  parties  may  submit  a  written 
request  therefor  to  the  Office,  directed 
to  the  attention  of  Licensing  and 
Review,  A  written  response  from  the 
Office  will  be  issued.  In  the  event  Office 
records  are  not  available,  a  de  novo 
determination  by  the  Office  will  be 
made  of  the  need  for  defense  agency 
inspection  under  the  present  national 
security  standards.  If  security  inspection 
was  not  required  under  35  U.S.C.  181, 
then  the  provisions  of  the  Act  will 
convert  a  previously  granted  or  implied 
license  into  one  having  the  scope  of 
proposed  §  5.15(a). 

Section  5.15(a),  as  amended,  adopts 
the  specific  provisions  of  the  Act  and 
clarifies  the  existing  rules  by  expressly 
stating  that  the  license  provisions  of  the 
paragraph  are  applicable  to  United 
States  applications  which  were  not 
required  to  be  made  available  for 
inspection  under  35  U  S.C.  181  and  §  5.1 
The  inspection  provisions  of  35  U.S.C. 
181  delegate  to  the  Commissioner  of 
Patents  and  Trademarks  the  authority  to 
decide  which  applications  will  be 
forwarded  to  United  States  defense 
agencies  for  national  security  inspection 
when  the  Government  has  no  property 
interest  in  the  invention.  The  fact  that 
an  application  was  forwarded  to  the 
defense  agencies  does  not  necessarily 
mean  that  the  application  was  properly 
within  the  inspection  scope  of  35  U.S.C 
181.  Thus,  if  an  application  was  not 
required  to  be  inspected  but  was 
inspected  by  mistake,  it  is  eligible  for 
such  a  license.  The  changes  to  the 
regulation  expressly  apply  to 
modifications,  amendments,  and 
supplements  to  a  previously  licensed 
foreign  application,  and  divisions 
thereof,  provided  the  changes  do  not 
alter  the  general  nature  of  the  invention 
in  a  manner  which  would  require  a 
corresponding  United  States  application 
to  have  been  made  available  for 
inspection  under  35  U.S.C.  181. 


The  language  of  S  5.15(a)(1)  also  has 
been  clarified.  If  the  filing  of  the  foreign 
application  was  pursuant  to  a  license 
granted  under  §  5.15  and  issued  prior  to 
publication  of  the  notice  in  the  Federal 
Register  at  49  FR  13456  (April  4, 1984)  for 
subject  matter  which  was  not 
appropriate  for  inspection  under  35 
U.S.C.  181,  the  license  is  now  expanded 
to  cover  amendments,  modifications, 
and  supplements  thereto,  or  divisions 
thereof,  which  do  not  change  the  general 
nature  of  the  invention  in  a  manner 
which  would  require  such  application  to 
be  made  available  for  security 
inspection  under  35  U.S.C.  181.  Also, 
paragraphs  (a)(3)  and  (a)(4)  of  §  5.15 
have  been  merged  in  order  to  more 
clearly  define  the  type  of  subsequent 
changes  to  a  previously  licensed  foreign 
patent  application  which  may  be  filed 
without  any  additional  license.  In 
particular,  it  is  made  clear  that  these 
changes  must  not  be  such  as  to  require 
the  application  to  be  made  available  for 
security  inspection.  Any  questions  about 
the  security  inspection  status  of  any 
application  or  amendments, 
modifications,  and  supplements  thereto, 
or  divisions  thereof,  will  be  handled  in 
the  manner  as  described  above. 

Section  5.15(b),  as  amended,  clarifies 
the  existing  rule  by  expressly  stating 
that  the  license  provisions  of  §  5.12(b) 
are  applicable  to  United  States 
applications  which  were  required  to  be 
made  available  for  inspection  under  35 
U.S.C.  181  and  §  5.1.  The  amendments 
also  clarify  the  language  of  the 
paragraph  and  indicate  that  the  more 
restrictive  license  under  this  paragraph 
includes  authority  to  take  actions  in  the 
foreign  or  international  application, 
provided  subject  matter  additional  to 
that  covered  by  the  license  is  not 
involved.  Section  5.15(c).  as  amended, 
clarifies  the  existing  rule  by  expressly 
stating  that  the  granting  of  a  §  5.15(a) 
scope  to  a  license  under  |  5.15(b)  and 
conversion  provisions  of  this  paragraph 
are  only  applicable  to  material 
submitted  under  §  5.13  or  United  States 
applications,  which  are  not.  or  were  not. 
required  to  be  made  available  for 
inspection  under  35  U.S.C.  181  and  §  5.1 
Sections  515  (e)  and  (f).  as  amended, 
substitute  a  reference  to  §  5.15(a)(3) 
rather  than  to  §  5.15(a)(4)  which  has 
been  eliminated  as  a  separate 
paragraph.  Paragraph  (e)  also  has  been 
amended  to  state  that  changes  to  the 
general  nature  of  the  invention,  which 
would  require  the  application  to  have 
been  made  available  for  inspection 
under  35  U.S.C.  181  and  §  5.1.  require  a 
separate  license. 

Section  5.25(a),  as  amended,  provides 
that  the  inventor  may  receive  a 


retroactive  license  if  the  inventor  can 
show  that  the  premature  filing  of  papers 
in  a  foreign  patent  office  was  made 
through  error  and  without  deceptive 
intent.  This  criterion  is  the  same  as  that 
for  "error  without  any  deceptive 
intention"  for  reissue  of  a  patent  and 
replaces  the  previous  standard  of 
inadvertence.  This  section  also  has  been 
amended  to  clarify  that  each  country  in 
which  a  proscribed  filing  occurred  must 
be  listed  in  a  petition  for  retroactive 
license.  Also,  the  rule  has  been 
amended  to  define  a  verified  statement 
as  being  in  the  form  of  either  an  oath  or 
a  declaration.  Finally,  the  rule  has  been 
clarified  by  defining  the  period  over 
which  error  without  deceptive  intent 
must  be  shown  as  being  the  lime  leading 
up  to  and  including  the  proscribed 
foreign  filing 

Other  Considerations 

The  rule  change  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act.  5  U3.C.  601  el  seq.. 
Executive  Orders  12291  and  12612.  and 
the  Paperwork  Reduction  Act  of  19aa  44 
U.S.C  3501  e!  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  .Acting  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  that  the  rule  change  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  (Regulator>'  Flexibility  Act  5 
U.S.C.  606(b))  because  the  rules  simplify 
the  procedures  for  all  United  States 
inventors  who  file  and  prosecute 
applications  in  foreign  countries. 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  on  the  economy  will 
be  less  than  JlOO  million.  There  will  be 
no  major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Patent  and  Trademark  Office  has 
also  determined  that  this  notice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  Slates  as  outlined 
in  Executive  Order  12612. 

These  rules  contain  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  which  has 
previously  been  approved  by  the  Oftice 
of  Management  and  Budget  under 
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Control  No.  0651-0011  with  an 
expiration  date  of  March  31. 1993.  The 
average  time  for  each  petition  for 
license  under  5  5.12(b)  or  §  5.25  is 
estimated  to  be  approximately  thirty 
(30)  minutes,  including  time  for 
reviewing  instructions,  gathering  and 
maintaining  data  needed,  and 
completing  and  reviewing  the  petition 
submission.  Send  comments  regarding 
this  burden  estimate  to  the  Patent  and 
Trademark  Office.  Office  of 
Management  and  Organization. 
Washington.  DC  20231.  and  the  Office  of 
Management  and  Budget.  Washington, 
DC  20503  (Attention;  Paperwork 
Reduction  Project  0651-0011). 

List  of  Subjects  in  37  CFR  Part  3 

Classified  information.  Exports, 
Foreign  relations,  Inventions  and 
patents. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFT?  part  5  is  amended  as 
set  forth  below. 

PART  5— SECRECY  OF  CERTAIN 
INVENTIONS  AND  LICENSES  TO 
EXPORT  AND  FILE  APPLICATIONS  IN 
FOREIGN  COUNTRIES 

1.  The  authority  citation  for  part  5  is 
revised  to  read  as  follows: 

Authority:  35  U.S.C  8.  41. 181-188.  as 
umended  by  the  Patent  Law  Forpign  Filing 
Amendmentg  Act  of  1988.  Pub  L.  100-418. 102 
Stat.  1567;  the  Arms  EUport  Control  Act.  af 
amended.  22  U  S.C.  2751  el  srq..  the  Atomic 
Energy  Act  of  1954.  as  amended.  42  U  S.C. 
2011  et  seq..  and  the  Nuclear  .\'on- 
Proliferation  Act  of  1978,  22  U.S.C.  3201  et 
seq.,  and  the  delegations  in  the  regulations 
under  these  acts  to  the  Commissioner  (15 
CFR  370.10(i).  22  CFR  125  04.  and  10  CFR 
810.7). 

2.  Section  5.11.  paragraphs  (a)  and  (e), 
are  revised  to  read  as  follows: 

S  5.1 1     Uc*n>«  for  filing  In  a  foreign 
coontry  an  app4tcatlon  on  an  Invention 
mad*  in  ttM  Unttad  Stataa  or  for 
tranamttt1r>g  an  intamationai  application. 

(a)  A  license  from  the  Commissioner 
of  Patents  and  Trademarks  under  35 
use.  184  is  required  before  filing  any 
application  for  patent  including  any 
modifications,  amendments,  or 
supplements  thereto  or  divisions  thereof 
or  for  the  registration  of  a  utility  model, 
industrial  design,  or  model,  in  a  foreign 
patent  office  or  any  foreign  patent 
agency  or  any  intemationnl  agency 
other  than  the  United  Slates  Receiving 
Office,  if  the  invention  was  made  in  the 
United  States  and; 

(1)  An  application  on  the  invention 
has  been  on  file  in  the  United  States  less 
than  SIX  months  prior  to  the  date  on 
which  the  aiiplication  is  to  be  filed,  or 


(2)  No  application  on  the  invention 
has  been  filed  in  the  United  States. 
***** 

(e)  No  license  pursuant  to  paragraph 
(a)  of  this  section  is  required: 

(1)  If  the  invention  was  not  made  in 
the  United  States,  or 

(2)  If  the  corresponding  United  States 
application  is  not  subject  to  a  secrecy 
order  under  %  5.2,  and  was  filed  at  least 
six  months  prior  to  the  date  on  which 
the  application  is  filed  in  a  foreign 
country,  or 

(3)  For  subsequent  modifications, 
amendments  and  supplements 
containing  additional  subject  matter  to, 
or  divisions  of,  a  foreign  patent 
application  if: 

(i)  A  license  is  not,  or  was  not, 
required  under  paragraph  (e)(2)  of  this 
section  for  the  foreign  patent 
application: 

(ii)  The  corresponding  United  States 
application  was  not  required  to  be  made 
available  for  inspection  under  35  U.S.C. 
181  and  §  5.1;  and 

(iii)  Such  modifications,  amendments, 
and  supplements  do  not,  or  did  not, 
change  the  general  nature  of  the 
invention  in  a  manner  which  would 
require  any  corresponding  United  States 
application  to  be  or  have  been  available 
for  inspection  under  35  U.S.C.  181  and 
§5.1. 
***** 

3.  Section  5.15,  paragraphs  (a),  (b),  (c), 
(e)  and  (f),  are  revised  to  read  as 
follows: 

§5.15    Scopa  of  Itcanaa. 

(a)  Applications  or  other  materials 
reviewed  pursuant  to  §5  5.12  through 
5.14,  which  were  not  required  to  be 
made  available  for  inspection  by 
defense  agencies  under  35  U.S.C.  181 
and  S  5.1.  will  be  eligible  for  a  license  of 
the  scope  provided  in  this  paragraph. 
This  license  permits  subsequent 
modifications,  amendments,  and 
supplements  containing  additional 
subject  matter  to,  or  divisions  of,  a 
foreign  patent  application,  if  such 
changes  to  the  application  do  not  alter 
the  general  nature  of  the  invention  in  a 
manner  which  would  require  the  United 
States  application  to  have  been  made 
available  for  inspection  under  35  U.S.C. 
181  and  §  5.1.  This  license  also  covers 
the  inventions  disclosed  in  foreign 
applications  which  had  been  granted  a 
license  under  this  part  prior  to  April  4, 
1984.  and  which  were  not  subject  to 
security  inspection  under  35  U.S.C.  181 
and  §  5.1.  Grant  of  this  license 
authorizes  the  export  and  filing  of  an 
application  in  a  foreign  country  or  the 
transmitting  of  an  international 
application  to  any  foreign  patent  agency 


or  international  patent  agency  when  the 
subject  matter  of  the  foreign  or 
international  application  corresponds  to 
that  of  the  domestic  application.  This 
license  includes  authority: 

(1)  To  export  and  file  all  duplicate  and 
formal  application  papers  in  foreign 
countries  or  with  international  agencies: 

(2)  To  make  amendments, 
modifications,  and  supplements, 
including  divisions,  changes  or 
supporting  matter  consisting  of  the 
illustration,  exemplification, 
comparison,  or  explanation  of  subject 
matter  disclosed  in  the  application;  and 

(3)  To  take  any  action  in  the 
prosecution  of  the  foreign  or 
international  application  provided  that 
the  adding  of  subject  matter  or  taking  of 
any  action  under  paragraphs  (a)  (1)  and 
(2)  of  this  section  does  not  change  the 
general  nature  of  the  invention  disclosed 
in  the  application  in  a  manner  which         ' 
would  require  such  application  to  have 
been  made  available  for  inspection 
under  35  U.S.C.  181  and  §  5.1  by 
including  technical  data  pertaining  to: 

(i)  Defense  services  or  articles 
designated  in  the  United  States 
Munitions  List  applicable  at  the  time  of 
foreign  filing,  the  unlicensed  exportation 
of  which  is  prohibited  pursuant  to  the 
Arms  Export  Control  Act,  as  amended, 
and  22  CFR  Parts  121  through  130;  or 

(ii)  Restricted  Data,  sensitive  nuclear 
technology  or  technology  useful  in  the 
production  or  utilization  of  special 
nuclear  material  or  atomic  energy,  the 
dissemination  of  which  is  subject  to 
restrictions  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  the  Nuclear  Non- 
Proliferalion  Act  of  1978,  as 
implemented  by  the  regulations  for 
Unclassified  Activities  in  Foreign 
Atomic  Energy  Programs,  10  CFR  part 
810,  in  effect  at  the  time  of  foreign  filing. 

(b)  Applications  or  other  materials 
which  were  required  to  be  made 
available  for  inspection  under  35  U.S.C. 
181  and  §  5.1  will  be  eligible  for  a 
license  of  the  scope  provided  in  this 
paragraph.  Grant  of  this  license 
authorizes  the  export  and  filing  of  an 
application  in  a  foreign  country  or  the 
transmitting  of  an  international 
application  to  any  foreign  patent  agency 
of  international  patent  agency.  P'urther, 
this  license  includes  authority  to  export 
and  file  all  duplicate  and  formal  papers 
in  foreign  countries  or  with  foreign  and 
international  patent  agencies  and  to 
make  amendments,  modifications,  and 
supplements  to,  file  divisions  of,  and 
take  any  action  in  the  prosecution  of  the 
foreign  or  international  application, 
provided  subject  matter  additional  to 
that  covered  by  the  license  is  not 
involved. 
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(c)  A  license  granted  under  5  5.12(b) 
pursuant  to  S  M3  or  §  5.14  shall  have 
the  scope  indicated  in  paragraph  (a)  of 
this  section,  if  it  is  so  specified  in  the 
license.  A  petition,  accompanied  by  the 
required  fee  (S  1.17(h)).  may  also  be  filed 
to  change  a  license  having  the  scope 
indicated  in  paragraph  (b)  of  this  section 
to  a  license  having  the  scope  indicated 
in  paragraph  (a)  of  this  section.  No  such 
petition  will  be  granted  if  the  copy  of  the 
material  filed  pursuant  to  5  513  or  any 
corresponding  United  Slates  application 
was  required  to  be  made  available  for 
inspection  under  35  U.S.C.  181  and  §  5.1. 
The  change  in  the  scope  of  a  license  will 
be  effective  as  of  the  date  of  the  grant  of 
the  petition. 
•        •        •        «        « 

(e)  Any  paper  filed  abroad  or 
transmitted  to  an  international  patent 
agency  following  the  filing  of  a  foreign 
or  international  application  which 
changes  the  general  nature  of  the 
subject  matter  disclosed  at  the  time  of 
filing  in  a  manner  which  would  require 
such  application  to  have  been  made 
available  for  inspection  under  35  U.S.C. 
181  and  S  5.1  or  which  involves  the 
disclosure  of  subject  matter  listed  in 
paragraphs  (a)(3)  (!)  or  (ii)  of  this  section 
must  be  separately  licensed  in  the  same 
manner  as  a  foreign  or  international 
application.  Further,  if  no  license  has 
been  granted  under  §  5.12(a)  on  filing 
the  corresponding  United  States 
application,  any  paper  filed  abroad  or 
with  an  international  patent  agency 
which  involves  the  disclosure  of 
additional  subject  matter  must  be 
licensed  in  the  same  manner  as  a  foreign 
or  international  application. 

(f)  License*  separately  granted  in 
connection  with  two  or  more  United 
States  applications  may  be  exercised  by 
combining  or  dividing  the  disclosures,  as 
desired,  provided: 

(1)  Subject  matter  which  changes  the 
general  nature  of  the  subject  matter 
disclosed  at  the  time  of  filing  or  which 
involves  subject  matter  listed  in 
paragraph  (a)(3)  (i)  or  (ii)  of  this  section 
is  not  introduced,  and 

(2)  In  the  case  where  at  least  one  of 
the  licenses  was  obtained  under 

§  5.12(b),  additional  subject  matter  is 

not  introduced. 

•        *        *        •        • 

4.  Section  5.25.  paragraph  (a),  is 
revised  to  read  as  follows: 

§  S.25    Petition  (or  retroactive  license. 

(a)  A  petition  for  a  retroactive  license 
under  35  U.S.C  184  shall  be  presented  in 
accordance  with  %  5.13  or  §  5.14(a).  and 
shall  include: 


(1)  A  listing  of  each  of  the  foreign 
countries  in  which  the  unlicensed  patent 
application  material  was  filed, 

(2)  The  dates  on  which  the  material 
was  filed  in  each  country, 

(3)  A  verified  statement  (oath  or 
declaration)  containing: 

(i)  An  averment  that  the  sub)ect 
matter  in  question  was  not  under  a 
secrecy  order  at  the  time  it  was  filed 
aboard,  and  that  it  is  not  currently  under 
a  secrecy  order, 

(ii)  A  showing  that  the  license  has 
been  diligently  sought  after  discovery  of 
the  proscribed  foreign  filing,  and 

(iii)  An  explanation  of  why  the 
material  was  filed  abroad  through  error 
and  witnout  deceptive  intent  without  the 
required  bcense  under  §  5.11  first  having 
been  obtained,  and 

(4)  The  required  fee  (§  1.17(hl). 

The  above  explanation  must  include  a 
showing  of  facts  rather  than  a  mere 
allegation  of  action  through  error  and 
without  deceptive  intent.  The  showing 
of  facts  as  to  the  nature  of  the  error 
should  include  statements  by  those 
persons  having  personal  knowledge  of 
the  acts  regarding  filing  in  a  foreign 
country  and  should  be  accompanied  by 
copies  of  any  necessary  supporting 
documents  such  as  letters  of  transmittal 
or  instructions  for  filing.  The  acts  which 
are  alleged  to  constitute  error  without 
deceptive  intent  should  cover  the  period 
leading  up  to  and  including  each  of  the 
proscribed  foreign  filings. 

•  *  •  «  « 

Dated  November  28, 1990, 
HatTj  F.  Mantjeck,  Jr., 
Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc  91-1293  Filed  1-17-91;  8:45  am] 

BILUNG  CODE  3510- It-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

(FRL-389e-2] 

North  Carolina;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program 

agency:  Environmental  Protection 

Agency. 

action:  Immediate  final  rule. 


SUMMARY:  North  Carolina  has  applied 
for  final  authorization  of  a  revision  to  its 
authorized  hazardous  waste  program 
under  the  Resource  Conservation  and 
Recovery  Act  of  1976  as  amended 
(hereinafter  '  RCRA"  or  the  "Act"). 
North  Carolina's  revision  consists  of  a 
recodification  of  the  Hazardous  Waste 


Management  Rules  and  a  reorganization 
of  the  Hazardous  Waste  Management 
Program  under  a  new  Department  The 
Department  now  responsible  for  the 
North  Carohna  Hazardous  Waste 
Management  Program  is  the  Department 
of  Environment.  Health  and  Natural 
Resources.  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
North  Carolina's  application  and  has 
reached  a  decision,  subject  to  public 
review  and  comment,  that  North 
Carolina's  hazardous  waste  program 
revision  satisfies  all  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  is  granting 
final  authorization  to  North  Carolina  to 
operate  its  revised  program,  subject  to 
authority  retained  by  EPA  under  the 
Hazardous  and  Sohd  Waste 
Amendments  of  1984  (Pub.  L  98-616. 
November  8. 1984.  hereinafter 
"HSWA"). 

EFFECTIVE  DATE:  Final  authorization  for 
North  Carolina's  application  shall  be 
effective  March  19. 1991.  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  final  rule.  All 
comments  on  North  Carolina's  Final 
authorization  must  be  received  by  4:30 
p.m  on  February  19. 1991. 
ADDRESSES:  Copies  of  North  Carolina's 
program  revision  application  are 
available  from  8:30  a.m.  to  4:30  p.m..  at 
the  following  addresses  for  inspection 
and  copying:  North  Carolina  Department 
of  Environment,  Health,  and  Natural 
Resources.  Division  of  Solid  Waste 
Management.  Hazardous  Waste  Section. 
P.O.  Box  27687,  Raleigh.  North  Carolina 
27611,  (919)  733-2178;  U.S.  EPA 
Headquarters  Library,  PM  211A,  401  M 
Sti-eet,  SW..  Washington.  DC  20460. 
(202)  382-5926;  U.S.  EPA  Region  IV 
Librarv,  345  Courtland  Sti-eet  KE.. 
Atlanta,  Georgia  30365,  (404)  347-4216. 

Written  comments  on  North 
Ca.njlina's  application  should  be  sent  to 
Narindar  Kumar,  at  the  address  below. 

FOR  FURTHER  H«FORl*ATK>N  CONTACr 

Nanndar  Kumar.  Chief.  State  Programs 
Section.  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency. 
345  Courtland  Street  NE..  Atlanta. 
Georgia  30365.  (404)  347-2234. 
SUPPUEMENTAHY  INFORMATION: 
A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA.  42  U.S.C. 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  at  least  equivalent  to.  consistent 
with,  and  no  less  stringent  than  the 
Federal  hazardous  waste  program.  In 
addition,  as  an  intenm  measure,  the 
Hazardous  and  Solid  Waste 
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Amendments  of  1984  allow  Slates  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority.  A 
State  exercising  this  latter  option 
receives  "interim  authorization"  for  the 
HSVVA  requirements  under  section 
3006(8)  of  RCRA,  42  US.C  6926(g).  and 
later  applies  for  final  authorization  for 
the  MSWA  requirements. 

In  accordance  with  part  271, 
S  271.21(a)  of  title  40  of  the  Code  of 
Federal  Regulations  (40  CKR  271.21(a)). 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly,  State  program 
revisions  are  necessitated  by  changes  to 
F.PA's  regulations  in  40  CFT*  part  124, 
260-268  and  270. 

B.  North  Carolina 

North  Carolina  initially  received  final 
authorization  for  its  base  RCRA 
program  on  December  31, 1984  (49  FR 
48694).  North  Carolina  received 
authonzation  for  revisions  to  its 
program  on  March  25, 1986  (51  FR 
10211),  October  4, 1988  (53  FR  29460). 
and  April  10. 1989  (54  FR  6290).  On 
November  11. 1990,  North  Carolina 
submitted  a  progam  revision  application 
seeking  approval  for  an  additional 
revision  to  its  authorized  program.  This 


program  revision  is  due  to  a 
reorganization  of  the  Hazardous  Waste 
Management  program,  formerly  under 
the  Department  of  Human  Resources,  to 
the  new  Department  of  Environment, 
Health,  and  Natural  Resources 
(DF.HNR).  The  North  Carolina  DEHNR 
became  the  State  Agency  responsible 
for  administering  the  authorized  RCRA 
hazardous  waste  management  program 
as  of  July  1. 1989.  Those  rules  which 
were  codified  at  NCAC,  title  10,  chapter 
10,  subchapter  F  are  now  recodified  at 
NCAC  title  15A,  chapter  13A.  This 
program  revision  reflects  the  recodified 
rules  that  became  effective  October  1. 
1990.  No  substantive  changes  were 
made  to  the  rules,  only  the  rule  numbers 
changed.  The  recodified  rules  effectively 
replace  the  original  10  NCAC  lOF  rules 
and  in  no  way  alters  the  State's 
regulatory  and  statutory  equivalence  to 
the  Federal  RCRA  program.  On  October 
10, 1990,  the  North  Carolina  Attorney 
General  certified  that  North  Carolina's 
hazardous  waste  management  rules  do 
not  affect  DEHNR's  authority  to 
implement  the  State's  authorized  RCRA 
program. 

EPA  has  reviewed  North  Carolina's 
application  and  has  made  an  immediate 
final  decision,  subject  to  public  review 
and  comment,  that  North  Carolina's 
hazardous  waste  management  program 
revision  does  reflect  the  State's 


equivalence  with  the  Federal  program 
and  satisfies  all  the  requiremei.ts 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA  is 
granting  final  authorization  to  North 
Carolina  for  its  program  revision.  The 
public  may  submit  written  comments  on 
F.PA's  immediate  final  decision  up  until 
February  19,  1991.  Copies  of  North 
Carolina's  application  for  this  program 
revision  are  available  for  inspection  at 
the  locations  indicated  in  the 
"ADDRESSES"  section  of  this  notice. 

Approval  of  North  Carolina's  program 
revision  shall  become  effective  in  60 
days  unless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received,  EPA  will 
publish  either  (1)  a  withdrawal  of  this 
immediate  final  rule  or  (2)  a  notice 
containing  a  response  to  the  comment 
which  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses 
the  decision. 

North  Carolina  will  be  authorized  to 
carry  out.  in  lieu  of  the  Federal  program, 
those  provisions  of  the  State's  program 
which  were  recodified  at  title  15A 
NCAC  chapter  13A.  and  which  provide 
authority  for  the  following  Resource 
Conservation  and  Recovery  Act  rules 
found  at  title  40  of  the  Code  of  Federal 
Regulations: 


Federal  parts 


40  CFR  Part  2*0.. 

Q«r>aral ~. 

D^fioitiooa , 

40  CFR  Part  2 

40  CFR  Part  124.. 
40CFR  Part  281  . 
40  CFR  Part  262  . 
40  CFR  Part  263 
40  CFR  Part  264  . 
40  CFR  Part  265.. 
40  CFR  Part  266.. 
40  CFR  Part  268  . 
40  CFR  Part  270., 
40  CFR  Part  271 


Recodified  NCDERHNfl 
(Title) 


15ANCAC 
1 5A  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
15ANCAC 
1 5A  NCAC 
1 5A  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
ISA  NCAC 
15ANCAC 


13A.0003 
13A0001 
13A.0002 
13A.0004 
13A.0005 
13A.0006 
13A.0007 
13A.0008 
13A.0009 
13A.0010 
13A.0011 
13A0012 
13A.0013 
13A0014 


Former  NCDHR 


10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 
10  NCAC 


10F.0O28 
10F0001 
1 0F  0002 
10F0040 
10F003S 
1 0F  0029 
1 0F  0030 
10F0031 
10F0032 
1 0F  0033 
1 0F  0039 
10F0042 
1 0F  0034 
1 0F  0041 


C.  Decision 

I  conclude  that  North  Carolina's 
application  for  this  program  revision 
meets  all  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  EPA  grants  North  Carolina 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
North  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  other  aspects  of  the 
RCRA  program.  This  responsibility  is 
subject  to  the  limitations  of  this  program 


revision  application  and  previously 
approved  authorities. 

North  Carolina  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA, 
and  to  take  enforcement  actions  under 
section  3008,  3013.  and  7003  of  RCRA. 

Compliance  with  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  North  Carolina's 
program,  thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
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rule,  therefore,  docs  not  require  a 
regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  use.  3.501  et  spq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  communitv. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  Business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands,  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  ig  issaed  under  the 
authori'v  of  Sees.  2002(a).  3006.  and  7004(b)  of 
the  Sr       Waste  Disposal  Act.  as  amended 
(42  U.S.C.  6912(a),  6926  and  6974(b)). 

Dated:  January  9. 1991. 

Patrick  M.  Tobin. 

Drpuiy  Regional  Administrator. 

[FR  Doc.  91-1296  Filed  1-17-91;  8:45  am) 

BILUNO  CODE  S5«0-50-«l 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

(MM  Docket  No.  89-35;  FCC  90-340) 

Definition  of  a  Cable  Television 
System 

agency:  Federal  Communications 

Commission. 

action:  Final  rule;  interpretation. 

summary:  The  Commission  interprets 
the  definition  of  a  cable  television 
system  to  include  video  delivery 
systems  that  use  cable,  wire,  or  other 
physically  closed  or  shielded 
transmission  paths  to  provide  service  to 
subscribers.  Satellite  Master  Antenna 
(SMAT\' )  and  Master  Antenna  (MATV) 
systems  that  use  cable  or  wire  only 
within  the  premises  of  an  individual 
multiple  unit  building  are  not  cable 
systems,  nor  are  SMATV  or  MATV 
systems  serving  more  than  one  multiple 
unit  dwelling  interconnected  by  radio 
facilities  alone.  However,  video  delivery 
systems  serving  multiple  unit  dwellings 
connected  by  physically  closed 
transmission  paths  are  cable  systems, 
unless  the  buildings  are  under  common 
ownership,  control,  or  management  and 
do  not  use  a  public  right-of-way.  The 


Commission  takes  this  action  in 
response  to  two  federal  court  decisions 
concerning  the  definition  of  a  cable 
system.  The  Commission  intends  that 
this  action  clarify  the  definition  of  a 
cable  system. 

EFFECTIVE  DATE:  January  18. 1991 
FOR  FURTHER  INFORMATION  CONTACT. 
Barrett  L  Brick.  (202)  632-7480. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summarj'  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  89-35,  FCC 
90-340.  adopted  October  11. 1990.  and 
released  December  21. 1990. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  N"W.,  'Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1114  21st  Street  NW.,  Suite  15, 
Washington,  DC  20036. 

Summary  of  Report  and  Order 

1.  In  this  Report  and  Order,  the 
Commission  clarifies  its  interpretation 
of  the  statutory  term  "cable  system"  as 
defined  in  the  Cable  Communications 
Policy  Act  of  1984,  Public  Law  98-549,  98 
Stat.  2779  (1984)  (Cable  Act).  This 
clarification  responds  to  issues  raised 
by  two  federal  district  courts  in  City  of 
Fargo  v.  Prime  Time  Entertainment.  Inc.. 
Case  No.  A3-87^7  (D.N.D.  March  28. 
1988)  and  in  Pacific  &  Southern  Co..  Inc. 
V.  Satellite  Broadcast  Networks.  Inc.. 
694  F.  Supp.  1565  (N.D.  Ga.  1988). 

2.  The  Commission  interprets  the  term 
"cable  system"  to  include  video  delivery- 
systems  that  use  physically  closed  or 
shielded  transmission  paths  to  provide 
service  to  subscribers.  This  would 
include,  for  example,  cable  or  wire,  but 
not  radio  waves.  This  comports  with 
Congressional  intent  that  alternative 
delivery  systems  such  as  multipoint 
distribution  service  (MDS),  multichannel 
multipoint  distribution  service  (MMDS), 
instructional  television  fixed  service 
(rrFS),  operational  fixed  service  (OFS). 
direct  broadcast  service  (DBS),  and 
subscription  television  (STV)  not  be 
considered  cable  systems.  This  further 
comports  with  the  established 
regulatory  scheme  for  cable  television 
which  contemplates  a  strong  nexus  with 
individual  local  communities  through 
franchising  process,  and  is  consistent 
with  the  Commission's  historic  view  of 
the  characteristics  of  cable  systems 
against  which  Congress  acted  in 
adopting  the  Cable  Act. 

3.  In  view  of  the  conclusion  above,  the 


Commission  further  concludes  that 
satellite  master  antenna  (SMATV)  and 
master  antenna  (MATV)  systems  that 
use  cable  or  wire  solely  within  the 
premises  of  an  individual  multiple  unit 
dwelling  building  are  not  cable  systems, 
for  this  is  fundamentally  different  than 
the  use  of  wire  or  cable  outside  of  a 
building.  The  Commission  similarly 
concludes  that  MATV  or  SMATV 
buildings  interconnected  by  radio 
facilities  alone  are  not  cable  systems. 

4.  The  Commission  finally  concludes, 
with  respect  to  the  Cable  Act's  private 
cable  exclusion,  that  video  delivery 
systems  serving  multiple  unit  dwellings 
connected  by  physically  closed 
transmission  paths  are  cable  systems. 
unless  the  buildings  are  both  (a)  under 
common  ownership,  control,  or 
management  and  (b)  do  not  use  a  public 
right-of-way.  The  Cable  .^ct  clearly 
requires  that  both  elements  of  the 
exclusion  must  be  met  for  the  exclusion 
to  apply.  However,  the  Commission 
concludes  that  the  crossing  of  a  public 
right-of-way  by  radio  waves,  including 
infrared  transmissions,  is  ncft  a  "use"  of 
a  public  right-of-way  within  the  meaning 
of  the  Cable  Act.  These  conclusions 
comport  both  with  the  language  of  the 
Cable  Act  and  its  legislative  history, 
which  leave  unaffected  Commission 
decisions  limiting  State  authority  to 
license  or  regulate  MATV-  or  SNWTV- 
tj-pe  facilities  not  using  public  rights-of- 
way. 

Regulatory  Flexibility  Act  Final 
Analysis 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  a  final  regulatory 
flexibility  analysis  has  been  prepared.  It 
is  available  for  public  viewing  as  part  of 
the  full  text  of  this  decision,  which  may 
be  obtained  from  the  Commission  or  its 
copy  contractor. 

6.  Accordingly,  it  is  ordered  that, 
under  the  authority  contained  in  47 
U.S.C.  154(i).  303{r).  and  522(6).  the 
interpretations  of  the  term  "cable 
system"  set  forth  in  this  proceeding  are 
adopted. 

7.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

Federal  Communications  Commission. 

I>onna  R.  Searcy, 
Secretary. 

[FR  Doc,  91-1316  Filed  1-17-Sl:  8:45  ami 
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DEPARTMENT  Of  TH€  INTERIOR 
Fish  and  WUdlHt  Service 
-DCFRP«rt17 
RIN  t01»-AB42 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endar>gered  Status  for  the 
Plant  SBene  polypetala  (Fringed 
campion) 

AOENCr.  Ktsh  and  Wildlife  Service. 

Interior. 

ACTION:  FinitI  rule. 


SUMMARY:  The  Service  determines 
St/eno  polypt'toi'a  (fringfd  r.inipion).  a 
plnnt  belonginj?  to  the  p\r\  (c.irniition) 
f.imily.  to  be  nn  endiingered  species 
piirstinn!  to  the  F.nd^inRcred  Species  Act 
(Act)  of  1973.  as  amended.  Fringed 
( .impion  occurs  i"  two  sepurati' 
j{i-())iraphic  nn;as.  One  ls  a  four-county 
ar<M  in  central  Geor)!i,i.  west  of  Macon. 
'I'he  »e<x)nd  is  a  three-rocniy  area  near 
the  conflut'nce  of  the  Flint  and 
Apulachicold  Rivers  on  Iwth  sides  of  the 
( .eorgia-Florida  border.  In  recent  years 
the  fringed  campion  has  been  founcl  at 
15  sites.  Threats  to  this  plant  include 
lu){g:nj{  or  its  side  effects,  encroachment 
by  Japanese  honeysuc  i*.le,  and 
rt'sidontial  development.  This  final  rule 
implements  the  protection  and  ri-'covery 
piovsions  afforded  by  the  Act  for 
fr.nged  campion. 

EFTECTIVS  OAT£  February  19. 1991. 
ADDRESSES:  The  complete  file  for  this 
riile  is  avail.ibie  for  inspection,  by 
appointment,  during  normal  business 
hours,  at  the  J.K.ksonville  Field  Office, 
Ll.S.  Fi.sh  and  Wildlife  Service,  3100 
University  Bo'.;!evard  South,  suite  120, 
|a(  ksonville,  Florida  322ir>. 
FOR  FURTHER  INFORMATK)N  CONTACT. 
David  I.  Wesley,  Field  Supervisor,  at  the 
almve  address  (telephon.-  904/791-25ftO 
or  FrS  946-25flO). 
SUPPLEMENTARY  INFORMATION: 

B.iLkj^ound 

Silrna  pol^iHJtala  (frin^fd  campion)  is 
a  perenniid  herb  belongin>{  to  the  pink  or 
c.imalion  family  (Caryophyltaceae).  It 
uas  first  collected  in  central  Georgia  by 
U'.iller  (1788),  who  named  if  Cuciibalus 
pi>l\pftalus.  Unfortunately,  because 
most  of  W. liter  8  spcci.mens  were 
destroyed,  bo'  iris!s  mistakenly  .ipplied 
this  na.Tic  to  other  plants  until  1948.  The 
Uelaware  physician  William  Baldwin 
collected  specimens  that  Nuttall  (1818] 
n:imed  Si/oiif  Buldwyrii  (sic),  Riving  the 

locality  as the  banks  of  Flint 

River.  Florida perhaps  actually 

in  central  Geori^ia  jFaust  1980,  Allison 
Vms'  Sm.ill  (1933)  nnd  Hitchcock  and 


Maguire  (1947)  spelled  the  name  Silcne 
baUhviiiii.  Fernald  and  Schubert  (1948) 
created  the  new  combination  SiVe;ie 
polypetala  after  they  examined  Walter's 
surviving  specimens  and  determined 
that  Walter's  specific  epithet  has 
priority  over  Nuttall's.  The  common 
name  'fringed  campion"  is  from  Duncan 
and  Foole  (1975).  who  illustrated  this 
species  with  a  color  photograph. 

Fringed  campion  is  a  perennial  herb 
that  spreads  vegetatively  by  long, 
slender,  stolon-like  rhizomes  and  leafy 
offshoots,  both  terminating  in 
overwintering  rosettes.  Rosette  and 
lower  stem  leaves  are  opposite,  obovate, 
3-9  ci-ntimeters  (1-4  inches)  lon)4.  F.ach 
rosette  produces  one  to  several 
flowering  shoots,  each  of  which  is 
unbranched  or  sparingly  branched,  erect 
or  aixrending.  up  to  40  centimeters  (16 
inches)  tall.  The  flowers  are  arranged  in 
groups  of  3-5  in  a  terminal  cyme  with 
leafy  bracts.  The  calyx  is  tubular.  2-3 
centimeters  long,  5-lobed,  and  covered 
with  long,  weak  hairs.  The  5  separate 
petals  are  each  divided  into  a  lower  part 
about  as  long  as  the  calyx  and  a 
triangular  upper  part  that  extends  3-4 
centimeters  from  the  calyx.  The  wide 
apex  of  each  petal  is  fimbriate  (divided 
into  slender  segments)  giving  the  flower 
a  fringed  appearance.  The  petals  are 
pmk  or  white.  Flowering  is  from  late 
March  to  May  (Krai  1983,  Hitchcock  and 
Maguire  1947.  Fau.st  1980). 

This  handsome  wildflower  is 
cultivated  as  a  garden  plant.  At 
Callaway  Gardens  during  the  19508, 
F.C.  Galle  (/;j  litt.  1977)  found  that 

fringAl  campion  is very  easy  to 

propagate  from  cuttings  *   *   *." 
collected  cuttings  from  a  wild 
population,  maintained  nursery  si<H.k. 
established  the  plant  on  their  wildflower 
trail,  and  distributed  plants  to  other 
gardens  around  the  United  States. 
Callaway  Gardens  continues  to  grow 
fringed  campion  "*  *  *  with  limited 
success  *  *  *  "(Patricia  L  Collins, 
Director  of  Education,  in  litL  1990). 
Linda  G.  Chafin  (Chief  Biologist.  Garrow 
and  Associates.  Inc.,  Atlanta.  I'ji  liiL 
1'190).  an  experienced  gardener,  noted 
that  attempts  to  maintain  this  species  in 
gardens  over  the  long  term  have  not 
been  very  successful.  Armilage  (1989) 
considers  fringed  campion  useful  for  the 
front  of  the  garden  border  or  the  rock 
g  irden;  Armilage  also  notes  that  Dr.  Jim 
Autt  developed  a  horticultural  hybrid 
between  Silcne  polypetala  and  Silene 
virginica  with  garden  potential.  The 
hybrid  is  sold  commercially  by  at  lea^t 
one  nursery,  in  Aiken,  S.C  Fringed 
campion  is  cultivated  in  England  (the 
Royal  Botanic  Gardens,  Kew)  and' 
probably  elsewhere.  Pinnell  (1987) 
confirmed  that  this  plant  is  easily 


prop  <g.ited  by  tissue  culture  techniques 
as  ^vell  as  by  cuttings. 

The  Georgia  Department  of  N.itural 
Resources  reports  success  in  a 
rooperaHvc  effort  with  the  University  of 
Georgia  to  establish  new  populations  'n 
two  Wildlife  Management  Areas,  in 
Monroe  County  anj^  Troup/Heard 
Counties.  Tlie  Monroe  County 
population  has  been  "*  *  '  spreading 
steadily  since  its  establishment  •  •  •  " 
(T.W.  Johnson,  Georgia  Department  of 
Natural  Resources,  .Nongame- 
Endangered  Species  Program,  Fors^lh, 
Georgia.  //)  Hit.  1990). 

By  l'M3.  both  A.W.  Chapman  and  F 
Rugel  had  collected  fringed  campion 
near  the  Florida-Georgia  boundary  at 
the  confluence  of  the  Flint  and 
Apalachicola  Rivers.  In  1894,  E.F. 
Andrews  discovered  a  locality  for 
fr'nged  campion  in  the  drainage  of  the 
Ocmulgeo  River  near  Macon,  Georgia. 
By  1956,  botanists  including  R. 
McVaugh.  R.  Thome.  W.  Duncan,  H. 
Ilume.  and  R.K.  Godfrey  had 
approximately  established  the  current 
known  distribution  of  the  fringed 
campion:  subsequently,  Henry  Daniel. 
Robert  Ixine.  Angus  Gholson.  Jr..  and  W 
Zack  Faust  (1980)  conducted  field  work 
on  the  plant  (summary  in  Kruckcberg 
and  Ra!)inowitz  1985).  Allison's  (19H8) 
survey  was  intended  to  find  new 
localities  for  this  and  other  plants  of  rich 
woods  on  and  near  north-facing  slopes 
along  the  Flint  and  Chattahoochee  river 
systems  in  southwestern  Georgia. 
Allison  found  new  localities  for 
RhodoJtindron  prunifoliiim  (plumleaf 
azalea)  and  the  endangered  Trillium 
reliquum  (relict  trillium).  but  did  not 
substantially  expand  the  known  ranj^e 
of  fiing-^'ii  campion,  which  is  clearly  a 
rare  aiul  narrowly  distributed  species. 
Allison's  search  was  aided  by  responses 
to  a  call  for  information  placed  by 
Thomas  P.itrick  (Georgia  Freshwater 
Wetlands  and  Heritage  Inventory)  in  the 
newsletter  of  the  Garden  Club  of 
Georgia. 

Fringed  campion  occurs  in  two 
distinct  geographic  areas.  The  northern 
portion  of  its  range  is  in  central  Geoijia. 
from  M.irun  in  Bibb  County  west 
through  Cr.iwforJ,  Taylor,  and  Talbot 
Counties,  where  the  Piedmont  meets  the 
Coastal  Plain's  Fall  Line  Sandhills.  All 
the  known  sites  are  on  Piedmont  s(uls, 
even  though  one  site  (in  western  Taylor 
County)  appears  to  be  in  the  sandhills 
on  a  standard  physiographic  map 
(Wh.irton  1978,  fig.  1).  The  sites  are  near 
Pine  Mountain,  but  separate  from  it. 

Allison  (1988)  counted  at  least  610 
fringed  campion  rosette-clusters  at  nine 
sites  in  the  Georgia  Piedmont;  the 
lai-gest  site  had  at  least  225  rosette- 
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clusters.  Because  the  plant  spreads 
vegetatively,  the  number  of  rosette 
clusters  probably  far  exceeds  the 
number  of  genotypes  in  any  population. 
In  central  Georgia,  fringed  campion 
occurs  "*  *  *  in  various  situations 
within  hardwood  forest.  Often  on  fairly 
steep  slopes  of  deep  ravines  or  north- 
facing  hillsides.  Sometimes  on  nearly 
level  ground,  particularly  in  'flatwoods' 
developed  rn  Iredell  soils  *  *  *." 
(Allison  1988).  Piedmont  "flatwoods" 
are  bottomland  hardwood  forests  on 
level  sites,  with  basic  or  circumneutral 
soils  on  mafic  or  ultramaric  volcanic 
rock.  Three  sites  are  on  "flatwoods",  six 
sites  are  on  gentle  to  strongly  north- 
facing  slopes,  and  one  site  is  on  a  gentle 
east-facing  slope.  All  of  the  sites  where 
fringed  campion  occurs  appear  to  be 
consistently  moist,  either  from 
downslope  seepage  or  from  location  in  a 
bottomland. 

The  Georgia  Piedmont  deciduous 
hardwood  forests  where  fringed 
campion  occur  have  northern  red  and 
white  oaks,  mockernut  and  pignut 
hickories,  tulip  tree,  beech,  maples,  and 
loblolly  and  shortleaf  pines.  Understory 
species  include  oak-leaf  hydrangea,  blue 
palmetto  [Sabal  minor],  and 
Rhododendron  minus  (Faust  1980).  At 
one  site  in  Talbot  County.  Georgia, 
fringed  campion  occurs  with  the 
endangered  relict  trillium  [Trillium 
reliquum]  (Allison  1988).  At  another  site, 
fringed  campion  occurs  with  Scutellaria 
ocmulgee.  a  candidate  for  listing. 
The  southern  portion  of  fringed 
campion's  range  is  primarily  along  the 
east  side  of  the  Flint  and  Apalachicola 
Rivers  at  the  boundary  between  Decatur 
County,  Georgia,  and  Gadsden  County, 
Florida,  with  two  sites  in  Georgia  (Faust 
1980,  Allison  1988),  and  two  in  Gadsden 
County,  Florida,  in  and  south  of  the 
town  of  Chattahoochee.  Fringed 
campion  occurs  west  of  the 
Apalachicola  River  in  Jackson  County, 
Florida  (Angus  Gholson  in  litt.  1990;  also 
a  specimen  collected  in  1937  cited  by 
Faust  1980  and  Kent  Perkins,  Herbarium, 
Univ.  of  Florida,  in  litt.  1990).  A 
distribution  map  (Hitchcock  and 
Maguire  1947)  that  places  the  Florida 
distribution  of  fringed  campion  near  the 
Suwannee  River  rather  than  the 
Apalachicola  River  is  evidently 
incorrect;  no  herbarium  specimens  are 
known  to  support  such  a  distribution 
(the  New  York  Botanical  Garden 
herbarium  was  checked  by  W.  Thomas, 
in  litt.  1990). 

Near  the  Georgia-Florida  border, 
fringed  campion  occurs  in  rich  wooded 
ravines  with  southern  magnolia,  tulip 
tree,  maples,  beech,  spruce  pine  [Pinus 
glabra],  and  sugarberry  [Celtis 


laevigata].  Understory  trees  include 
oakleaf  hydrangea  and  redbud.  Herbs 
include  giant  chickweed  [Stellaria 
pubcra]  and  bloodroot  [Sanguinaria 
canadensis),  both  northern  species.  The 
endangered  Florida  torreya  [Torreya 
taxifolia]  occurs  in  these  ravines. 
Allison  (1988)  counted  at  least  250 
rosette-clusters  of  fringed  campion  at 
the  two  southwest  Georgia  sites,  where 
Faust  (1980)  had  found  about  625  plants; 
the  difference  in  numbers  may  be  due  to 
severe  drought  in  1988.  One  Florida 
population  of  fringed  campion  had  about 
250  plants  in  1980.  and  was  normally 
about  this  size  (Faust  1980,  reporting 
data  from  A.  Gholson.  Jr.).  The  sizes  of 
the  two  other  Florida  populations  are 
not  available. 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  the 
Congress  on  January  9, 1975.  On  July  1, 
1975.  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition  in 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act.  as  amended, 
and  of  its  intention  to  review  the  status 
of  the  plant  taxa  contained  within.  On 
June  16, 1976,  the  Service  published  a 
proposed  rule  (41  FR  24524)  to  determine 
some  1,700  U.S.  vascular  plant  species 
recommended  by  the  Smithsonian  report 
to  be  endangered  species  pursuant  to 
section  4  of  the  Act.  This  proposal  was 
withdrawn  in  1979  (44  FR  12382).  Silene 
polypetala  was  included  in  the 
Smithsonian  report;  the  July  1, 1975 
notice;  the  June  16, 1976  proposal;  and 
the  1979  withdrawal. 

On  December  15. 1980,  the  Service 
published  a  notice  of  review  for  plants 
(45  FR  82480),  which  included  Silene 
polypetala  as  a  category  2  candidate  (a 
taxon  for  which  data  in  the  Service's 
possession  indicated  listing  is  possibly 
appropriate).  A  supplement  to  the  notice 
of  review  published  on  November  28, 
1983  (48  FR  53640)  changed  Silene 
polypetala  to  a  category  1  candidate  (a 
taxon  for  which  data  in  the  Service's 
possession  indicates  listing  is 
warranted),  based  on  the  status  survey 
by  Faust  (1^80).  Updated  notices  of 
review  published  September  27, 1985  (50 
FR  39526)  and  February  21, 1990  (55  FR 
6184)  retained  Silene  polypetala  as  a 
category  1  candidate.  A  proposal  to  list 
Silene  polypetala  as  an  endangered 
species  was  published  in  the  Federal 
Register  on  July  11. 1990  (55  FR  28577). 

Section  4(b)(3)(B)  of  the  Act,  as 
amended  in  1982.  requires  the  Secretary 


to  make  findings  on  certain  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
Amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Silene  polypetala  because  the 
Service  had  accepted  the  1975 
Smithsonian  report  as  a  petition.  In  each 
October  from  1983  through  1989.  the 
Service  found  that  the  petitioned  listing 
of  this  species  was  warranted  but 
precluded  by  other  listing  actions  of  a 
higher  priority,  and  that  additional  data 
on  vulnerability  and  threats  were  still 
being  gathered.  Publication  of  the 
proposal  constituted  the  final  petition 
finding  for  Silene  polypetala. 

Summary  of  Comments  and 
Recommendations 

In  the  July  11. 1990.  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment,  Newspaper 
notices  were  published  on  July  21  in  The 
Bainbridge  Post-Searchlight  and  the 
Macon  Telegraph  and  Sews,  and  on  July 
26  in  the  Gadsden  County  Times 
(Quincy.  norida),  Georgia  Post 
(Roberta.  Crawford  County).  Talbotton 
New  Era  (Talbot  County.  Georgia),  and 
the  Taylor  County  News  (Butler. 
Georgia). 

Twenty-three  comments  and  two 
petitions  were  received.  Twenty-two 
comments  supported  the  proposal;  one 
letter,  from  a  division  of  the  Georgia 
Department  of  .Natural  Resources, 
provided  information  without  expressing 
an  opinion  on  the  proposal;  the 
Department's  Commissioner  supported 
the  proposal,  as  did  the  Florida 
Department  of  Agriculture,  the  Florida 
Game  and  Fresh  Water  Fish 
Commission,  the  Director  of  Education 
and  one  other  employee  of  Callaway 
Gardens,  an  environmental  group,  an 
environmental  public  interest  law  firm, 
and  private  individuals,  including  a 
botanist  familiar  with  fringed  campion. 

Letters  from  the  public  interest  law 
firm  and  two  individuals,  and  petitions 
signed  by  222  persons  urged  designation 
of  critical  habitat.  The  law  firm  gave 
three  reasons  to  designate  critical 
habitat.  Each  of  these  reasons  is 
addressed  individually  below. 

(1)  The  proposals  assertions  that 
publication  of  critical  habitat  maps 
would  make  the  fringed  campion  more 
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vulnerable  due  to  take  or  excessive 
visitors  are  cootrsdicted  by  the 
proposal's  statements  that  fringed 
campion  is  not  known  to  kave  been 
harmed  by  overcollcction  for  scientitic 
or  educational  purposes.  Selected 
habitat  descriptions  and  maps  have 
already  been  drciilated  by  tlie  Georgia 
Botanical  Society  snd  in  a  report  by 
Linda  Chafm.  Such  material  is  also  on 
file  at  the  Georgia  Wetlands  and 
Natural  Heritage  Inventory,  which  is 
subject  to  pubhc  disclosure  pursuant  to 
State  law. 

Service  response:  The  known 
distribution  of  fringed  campion  in 
Georgia  is  available  from  the  Georg>u 
Freshwater  Wetlands  and  Heritage 
Inventory  Program.  The  Inventory's 
policy  is  to  not  copy  sensitive  data, 
which  is  available  only  by  visiting  the 
Inventory's  office.  The  Florida  Natural 
Areas  Inventory  {which  is  operated  by 
The  Nature  Conservancy)  can  protect 
sensitive  data,  llie  Service  concurs  that 
designation  of  critical  habitat  for  fnnged 
campion  might  not  greatly  increase  the 
availability  of  information  on  the  plant's 
distribution,  but  it  would  make  such 
information  available  without  the 
personal  attention  and  supplemental 
information  that  is  likely  to  be  provided 
by  Heritage  Inventory  personnel  or  by 
members  of  groups  such  as  the  Georgia 
Botanical  Society.  Because  designation 
of  critical  habitat  is  a  regulatory  action 
(albeit  one  that  does  not  protect 
endangered  plants  on  private  property 
from  pnvate  activity),  such  a 
designation  is  different  from  compiling 
distribution  maps  or  databases.  Adverse 
landowner  reactions  to  designation  of 
critical  habitat  are  also  possible. 

(2)  "By  failing  to  desigruite  the  critical 
h.ibitats  of  fringed  campion,  the  Fish 
and  Wildlife  Service  has  increased  the 
likelih4x>d  that  persons  ignorant  of  the 
location  of  the  species  will  intrxide  into 
and  harm  the  habitats.  Most  notably,  a 
consultant  for  the  Georgia  Hazardous 
Waste  Managentent  Authority  which 
plans  to  construct  a  hazardous  waste 
facility  in  Taylor  County  has  reported 
'no  positive  identification'  of  fringed 
campion  at  the  site,  despite  contrary 
evidence  submitted  to  the 
Authority  *  *  *  without  a  formal 
designation  of  habitat  by  the  Fish  and 
Wildlife  Service,  the  Georgia  Hazardous 
Waste  Management  Authority  nuiy 
continue  to  deny  that  the  habitat  of  the 
fringed  campion  is  located  on  the  site 
being  considered  for  the  hazardous 
waste  facility. "  The  petitions  supporting 
dt?8ignation  of  critical  habitat  also  made 
this  point. 

Sen  ice  response:  Designating  critical 
h.ibitat  would  not  make  the  Georgia 


Hazardous  Waste  Management 
Authority  more  aware  of  the  pres«'nce  of 
fringed  campion.  The  Georgia 
Freshwater  Wetlands  and  Heritage 
Inventory  and  similar  organizations  are 
major  sources  of  such  informetMn,  and 
are  routinely  contacted  when  projects 
are  planned.  Critical  habitat  is  an 
unwieldy  method  for  making 
information  on  distributions  available, 
because  as  new  information  becomes 
available,  revisirkg  critical  habitat  to 
reflect  it  adds  to  the  administiative 
workload  and  usually  would  be  given 
low  priority  over  other  listing  activity. 
Additionally,  if  a  site  is  not  induded  in 
critical  habitat,  this  can  give  the 
incorrect  impression  that  the  site  is  not 
important  for  conser\ing  the  species. 
The  alleged  failure  of  a  coneultanl  to  the 
Georgia  Hazardous  Waste  Management 
Authority  to  acknowledge  the  existence 
of  this  plant  at  the  Authority's  proposed 
facility  site  could  be  remedied  by 
simpler  methods  than  determining 
critical  habitat. 

(3)  Designation  of  critical  habitat  will 
help  to  inform  logging  interest  and 
landowners  so  they  can  avoid 
disturbances,  and  so  that  local  citizens 
may  report  any  disturbances  in  or  near 
the  critical  habitat. 

Sen'ice  response:  Other  nf>ethod3  of 
landowner  contact  by  government 
asicncies  or  private  organizations  can 
inform  landowners  and  others  more 
effectively  and  with  less  hazard  of 
antagonizing  landowners. 

The  petitions  received  urging 
designation  of  critical  habitat  for  fringed 
campion  an  invalid  under  the 
Endangered  Species  Act.  since  the  Act 
does  not  include  critical  habitat 
designation  as  a  petitionable  action. 
I  lowever,  the  petitions,  as  well  as 
associated  letters,  clearly  intend  to 
prompt  the  Service  to  conduct  a  review 
of  the  need  for  critical  habitat 
designation  and  take  appropriate  action. 
Dncause  the  petitions  and  letters  do  not 
contain  new  information  beyond  what 
was  available  when  the  Service 
published  the  fringed  campion  listing 
proposal,  conducting  a  review  limited  to 
designation  of  critical  habitat  would  be 
unproductive;  instead,  the  Service  will 
review  the  designation  of  critical  habitat 
for  frinj^ed  c;impion  as  pari  of  the 
preparation  of  the  plants  recovery  plan. 
For  the  reasons  given  above,  and  below 
in  the  "Critical  Habitat"  section,  the 
Service  may  continue  to  find  designation 
of  critM.al  habitat  to  be  not  prudent. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 


that  Silene  polypetoh  thould  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Endangered  Species  Act  (16  U.&C 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  In  section  4(a)(1). 
These  factors  and  their  application  to 
Sile/ie  potypetah  (Walter)  Femald  * 
Schubert  (fringed  campion)  are  as 
follows: 

A.  The  Present  or  Threatened 
DestrucUon.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Three  sites  are  in  residential  areas. 
One  is  carefully  conserved  by  the 
present  homeowners,  but  another  Is 
likely  to  be  lost  to  house  construction  or 
landscaping,  if  it  is  not  lost  already.  Two 
sites  are  threatened  by  recent  logging 
upslope  from  the  populations,  which 
may  disrupt  downslope  seepage  of 
water  or  decrease  summer  shade, 
leading  to  toss  of  at  least  some  plants. 
Six  more  sites  appear  to  be  subject  to 
eventual  clearcutting.  two  of  them  by  a 
paper  company.  Three  sites,  including 
the  well-managed  residential  lot.  can  b« 
considered  secure. 

B.  Ovcrvtilization  for  Commercial, 
Recreational,  Scientific  or  Educational 

Purposes 

Although  two  secure  sites  are 
moderately  well  known  among 
botanists,  there  is  no  evidence  of 
overcoUection  for  scientific  or 
educational  purposes,  even  though  the 
numbers  of  plants  reported  at  these  sites 
were  much  higher  in  1980  than  in  1988 
(650  plants  vs.  250}  (Faust  1980.  Allison 
1988).  Although  fringed  campion  is  a 
desirable  garden  plant,  overutilization  of 
fringed  campion  for  horticultural 
purposes  is  not  known  to  have  occurred, 
perhaps  because  the  plant  is  easily 
propagated,  ntaking  digging  up  of  wild 
plants  unnecessary  and  unproductive. 

C.  Disease  orPredation 

Several  populations  in  Talbot  and 
Taylor  Counties,  Georgia  "*  *  * 
displayed  moderate  to  heavy  grazing, 
presumably  by  deer.  This  could  greatly 
limit  the  potential  for  population 
expansion  and  dispersal  by  sexual 
means,  particularly  as  most  of  these 
populations  are  rather  small."  (Allison 
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D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Georgia's  Wildflower  Proservation 
Act  of  1973  protects  fringed  campion  as 
an  endangered  species  (McCotlum  and 
Ktlman  1989);  the  act  prohibits  cutting, 
digging,  pulling  up.  or  otherwise 
removing  any  protected  plant  from 
public  land  without  a  permit  from  the 
Georgia  Department  of  Natural 
Resources,  and  provides  for  permits  for 
ir.insporting,  carrying,  or  conveying 
proterted  plants  taken  from  private  land 
belonging  to  another  person.  Violation."? 
are  punishabli,'  as  a  misdemeanor. 

Sili;np  potypeta/o  is  listed  as 
endangered  by  the  Preservation  of 
Native  Flora  of  Florida  Act  (section 
581.185-187.  Florida  Statutes),  which 
regulates  taking,  transport,  and  sale  of 
plants  but  does  not  provide  habitat 
protection. 

The  only  occurrences  of  this  plant  on 
public  land  are  at  two  sites 
administered  by  the  U.S.  Army  Corps  of 
Engineers  in  southern  Georgia;  the 
Corps  is  capable  of  prohibiting  take  of 
this  plant  from  its  lands  by  regulation. 
Listing  fringed  campion  as  an 
endangered  spi.'cics  will  odd  the 
substantial  penalties  provided  by  the 
E.ndangered  Species  Act  to  State  and 
agency  penalties. 

E.  Other  Natural  or  Manmode  Factors 
Affecting  its  Continued  Existence 

At  four  sites  that  are  vulnerable  to 
logging,  Japanese  honeysuckle  (Lonicera 
jiiponica].  an  invasive  weed,  is  already 
present  or  is  encroat.hing.  [.ipanese 
honeysuckle  often  destroys  populations 
of  fores'-floor  herbs;  in  addition, 
because  Japanese  honeysuckle  can 
tiirive  in  the  wake  of  logging,  its 
presence  in  these  areas  appears  to 
greatly  exacerbate  the  threat  from 
logging. 

The  small  number  of  populations  of 
f.  ingi-'d  campion,  and  the  likelihood  Ihiit 
each  population  contains  few 
individuals  and  fewer  genotypes  greatly 
cxacrrbate  the  degree  of  threat  to 
fringed  campion  from  the  other  factors. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  nile 
f  ,ial.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Silene 
po/ypetulo  (fringed  campion)  as 
end.ingerod.  ba>f-d  on  threats  to  its 
habitat  posed  by  logging,  residential 
development,  and  invasion  by  Japanese 
honeysuckle. 


Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  anx;nded, 
requires,  to  the  maximum  extent  prudent 
and  determinable,  that  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  cr>dangered 
or  threatened.  T^e  Service  finds  that 
designation  of  critical  habitat  is  not 
currently  prudent  for  fringed  campion. 
As  discussed  under  Factor  B  in  the 
■  Summary  of  Factors  Affecting  the 
Species  ",  fringed  campion  is  a 
handsome  wildflower  and  a  desirable 
garden  plant.  Although  overutilization 
and  take  are  not  currently  considered  to 
threaten  this  species,  the  protected 
populations  are  small  and  share  their 
habitat  with  other  sensitive  species  that 
could  be  adversely  affected  by  take  or 
by  ext  essive  numbers  of  visitors.  For 
example,  fringed  campion  shares  one 
unprotpcted  site  with  the  federally 
endangered  Trillium  reliquum  (relict 
trillium),  which  is  vulnerable  to  take 
(U.S.  Fish  and  Wildlife  Service  1988). 
Publication  of  critical  habitat 
descriptions  and  maps  would  make 
fringed  tampion  and  other  plant  species 
in  the  habitat  more  vulnerable  and 
increase  enforcement  problems. 
Involved  parties  and  principal 
landowners  have  been  notified  of  the 
locations  of  this  species  and  the 
importance  of  protecting  its  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard,  which  will  almost  certainly 
include  provisions  to  ensure  that  this 
species  is  not  harmed  by  herbicide  use. 
Therefore,  it  would  not  be  prudent  to 
di^'ermine  critical  habitat  for  fringed 
campion. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  snd  results  in 
conservation  artions  by  Federal.  State, 
and  pnvate  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  am»>nded, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  .species 
that  is  proposed  or  listed  as  endangered 


or  threatened  and  with  respe*:!  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry- 
out  are  not  Hkely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consviltation  with 
the  Service. 

The  Environmental  Protection  Agency 
(KPA)  is  establishing  a  national  system 
to  prevent  the  use  of  herbicides 
(including  herbicides  used  in  forestry) 
from  jeopardizing  endangered  species; 
the  State  of  Florida's  Department  of 
Agriculture  and  Consumer  Services  is 
establishing  its  own  herbicide  repuiafory 
system  under  a  program  approved  by 
the  EP,\.  Herbicide  restrictions,  if  they 
are  adopted  to  protect  fringed  campion, 
may  have  some  impact  on  private 
landowners  in  this  area. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CYH  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
endangered  plants,  the  1988 
amendments  to  the  Act  (Pub.  L  100-478) 
prohibit  the  malicious  damage  or 
destruction  on  Federal  lands  and  the 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  of  endangered 
plants  in  knowing  violation  of  any  Stale 
law  or  regulation,  including  Stale 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  end  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances. 

It  is  anticipated  that  trade  permits  will 
be  sought  and  issued  because  the 
species  has  a  limited  popularity  in 
cultivation.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
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regiirding  them  may  be  addressed  lo  the 
Office  of  Management  Authority.  US 
Kish  and  Wildlife  Service,  4401  N 
Fairfax  Drive,  Room  432,  Arlington, 
Virginia  22203  (703/358-2104). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Ser\icp  has 
determined  that  an  Environmental 
.'Xs.sessment,  as  defined  under  'he 
authority  of  the  National  En\ironmentdl 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4|a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25.  1963  (48  FR  49244) 
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Author 

The  primary  author  of  this  final  rule  is 
Mr.  David  Martin  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Tr.'insporlation. 

Regulation  Promulgation 

PART  17-[  AMENDED) 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows; 

Authority:  16  L'.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-1245:  Tub.  L.  99- 
625.  100  Stilt.  3500;  unless  otherwise  noted. 

2.  Amend  5  17.12(h)  for  plants  by       ■ 
adding  the  following,  in  alphabetical 
order  under  Carj'ophyllaceae.  to  the  List 
of  Endangered  and  Threatened  Plants: 


§17.12 
plants. 


Endangered  and  threatened 


(h)  *   •  * 


Scieotiftc  name 


Common  name 


Histonc  range 


Status 


When  listed 


Critical  riabitat 


Special  rules 


Cafyophyilaceae — Pink  family: 

.                             •                             •                              • 
Silene  potypetala Fringed  campion U.S.A.  (FL,  GA) E. 


4:8     NA., 


NA 


Dated   December  2'.  IWO. 
Richard  N.  Smith. 

.\.  ::rfi  D:rx\tnr.  Fish  and  Wildlife  Service. 
IKR  Doc  91-1280  Filed  1-17-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

I  Docket  No.  90 11 84-02B4  j 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (.N'MFS).  .NOAA.  Commerce. 
action:  Notice  of  closure  to  directed 
f:shing  in  the  Gulf  of  Alaska  area; 
rcciuest  for  comments. 


summary:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director)  has 
determined  that  the  shares  of  the  total 
allowable  catch  amounts  (TACs)  for 
sablefish  allocated  to  trawl  gear  in  the 
Western  and  Central  Regulatory  Areas 
of  the  Gulf  of  Alaska  for  the  1991  fishing 
year  are  needed  as  bycatch  amounts  to 
support  directed  fisheries  in  those  areas 
for  remaining  groundfish  species.  The 
Secretary  of  Commerce  is  prohibiting 
further  directed  fishing  for  sablefish  by 
vessels  using  trawl  gear  in  the  Western 
and  Centra!  Regulatory  Areas  of  the 
Gulf  of  Alaska  from  12  noon,  Alaska 
local  time  (Alt.),  January  15, 1991, 
through  24:00,  A.l.t..  December  31, 1991. 
This  action  is  necessary  to  prevent  the 
trawl  shares  of  sablefish  in  the  Western 
and  Central  Regulatory  Areas  from 
being  exceeded  before  the  end  of  the 
fishing  year.  The  intent  of  this  action  is 


to  ensure  optimum  use  of  groundfish 
while  conserving  sablefish  stocks. 
DATES:  Effoct'.ve:  12  noOn.  A.l.t..  January 
15. 1991,  through  24,00,  A.l.t..  December 
31. 1991.  Comments  are  invited  for  15 
days  following  the  effective  date  of  this 
notice. 

ADDRESSES:  Comments  should  be 
mailed  to  Steven  Pcnnoycr.  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668,     - 
luneau.  AK  99802.  or  be  delivered  to 
9109  Mendenhall  Mall  Road,  Federal 
Building  Annex,  suite  6.  Juneau,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jessica  A.  Gharrett.  Resource 
Management  Specialist.  NMFS,  907-58&- 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the  Gulf  of 
Alaska  Groundfish  Fishery  (FMP) 
governs  the  groundfish  fishery  in  the 
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exclusive  ecniioinic  zone  wiHiin  the  (juif 
of  .Maska  management  area  under  the 
Magnuson  Fishery  Consorvatidn  and 
Man,!j;ement  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  and  was 
implirr.entcd  by  rogulations  appearing 
at  .50  CFR  61 1.92  and  parts  620  and  672. 

Under  §  672.20(c|{2).  if  the  Regional 
Director  determines  that  the  amoii!->t  of  a 
l.irgi't  species  or  "other  species" 
c.ilegory  apportioned  to  a  fishery  is 
likely  lobe  reached,  the  Regional 
I}in;ctor  may  establish  a  directed  fishing 
.tllowance  for  that  species  or  species 
g.'oup.  The  amount  of  a  species  or 
spp(  i*'s  group  apportioned  to  a  fisherv  is 
TAG,  as  defined  m  §  672.20(c)[li(i).  In 
establishing  a  directed  fishing 
allowance,  the  Regional  Director  shall 
con-^ider  the  amount  of  that  species  or 
species  group  that  will  be  taken  as 
incidental  catch  in  directed  fishing  for 
other  species  in  the  same  regulatory 
area  or  district.  If  the  Regional  Director 
establishes  a  directed  fishing  allowance 
and  that  allowana'  is  or  will  he  reached, 
he  will  pmhibit  directed  fishing  for  that 
species  or  species  group  in  the  specified 
n^gulatory  area  or  district. 

Regulations  implementing  the  FTvfP 
piovide  that  one-fourth  of  the 
preliminary  groundfish  specifications 
and  one-fourth  of  the  preliminary 
halibut  prohibited  species  catch  (PSC) 
amounts  wiil  be  in  effect  on  January  1  of 


the  pi^w  fishing  year  on  an  interim  basis 
until  superseded  (§  6-2.20(c)|lHil)  bv  a 
Federal  Register  notice  of  final 
specifications,  Th(?  notice  of  preliminary 
spei  ifications  for  the  1991  fishing  year 
proposed  sablefish  T.^^Cs  of  3.770  mt  for 
the  Western  Regulatory  Area  and  11.700 
n  I  f,;r  the  Ontral  Regulatory  Area. 
Trawl  gear  shares  are  750  ml  for  the 
Weslern  Rogiilatory  Area  and  2.340  ml 
f.'r  the  Central  Regulatory  Area  (.55  FR 
47897:  November  16, 1990). 

The  Regional  Director  has  determined 
that  the  interim  trawl  gear  shares  of 
sablefish  in  the  Western  and  Central 
Regulatory  Areas.  188  mt  anti  585  ml. 
respectively,  will  he  necessary  as 
bycatch  to  support  remaining  groundfish 
fisheries  in  those  regulatory  areas.  With 
tnis  action  the  Regional  Dire.'-.tor  is 
cst.ibli.shing  dii-erled  fishing  allowances 
of  0  nit  for  each  of  the  two  rfziilatory 
ii  eas  and  is  closing  the  dini  ted 
f  sheries  for  sablefish  taken  wiih  tr;.w! 
Ki'ar  in  the  Western  and  Central 
F.'aulatorj  Areas,  effective  12  noon. 
A.l.t.,  January  15,  1991.  .After  the 
closure,  in  accordance  with 
§  672.3)(g)(l).  amounts  of  sabtefish 
rotaaied  on  board  trawl  vessels  in  the 
Western  and  Central  Regulatory  Areas 
a!  any  time  during  a  tnp  must  be  less 
than  15  percent  of  the  aggregate  amount 
of  deepvsater  flatfish  species,  and  all 
rockfish  species  of  the  genera  Sebasies 
and  Scbastohbus  retained  at  the  same 


time  h\  the  vessel  during  the  same  tnp, 
phis  5  percent  of  the  total  .imount  of  all 
other  fish  species  retained  at  the  time  by 
the  vessel  during  the  same  trip. 

Classification 

This  action  is  t.ikcn  under  §  672.20 
and  is  in  compliance  w,th  F'xeriilive 
Or'i.T  12291. 

Immediate  effectiveness  of  tt;is  nntit-e 
is  necessary  to  prevent  excessue 
wastage  of  groundfish  that  will  occur  if 
TACs  are  exceeded  and  retention  of    - 
sablefish  is  prohibited.  Therefore,  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment  on  this  notice  or  to  delay  its 
effective  date.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  address  above  for  15 
days  after  the  effective  dale  of  this 
notice. 

list  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Authority:  16  D.S.C.  1801  elscq. 

D.itf li  January  15.  1991. 
David  S,  Crestin, 

Acin;g  Director.  Office  of  Fisheries 
Conservalion  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc  91-1273  Filed  1-15-91;  11:18  amj 
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Proposed  Rules 


Federal   Re^ster 
Vol,  56,  No.  13 
Friday,  January  18.  1991 


This  section  o«  tf»  FEDERAL   REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulatxxis    The  purpose  of  these  notices 
is  to  give   interested   persons  an 
opportunity  to  participate  in   the   rule 
making  poor  to   the  adoption  of  tfie   final 
rules 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marl(eUr>g  Service 
7  CFR  Part  929 

jOocfcet  No.  AO-341-A5;  FV-S9-109I 

Crant>en1es  Grown  in  States  of 
Massachusetts,  Rhode  Island, 
Connecticut  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  In  the 
State  of  New  Yortc;  Recomniended 
Decision  and  Opportunity  to  File 
Written  Exceptions  to  Proposed 
Furttier  Amendment  of  Marketing 
Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  opportunity 

to  file  exceptions. 

summary:  This  recommended  decision 
invites  written  exceptions  on  proposed 
amendments  to  the  marketing  agreement 
and  order  for  cranberries  grown  in  the 
States  of  Massachusetts,  Rhode  Island. 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan.  Minnesota.  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  York.  The  proposed 
amendment  would:  (1)  .Authorize  the 
Cranberry  Marketing  Committee 
(Committee)  to  conduct  production 
research  and  development  projects;  (2) 
provide  a  method  whereby  annual 
allotments  are  calculated  on  the  basis  of 
sales  histories  and  add  provisions 
regarding  excess  cranberries;  (3)  limit 
tenure  provisions  for  Committee 
members;  (4)  require  handlers  to  pay 
assessments  on  the  weight  of  acquired 
cranberries;  (5)  add  a  definition  of 
barrel;  and  (6)  make  other  miscellaneous 
changes  that  would  be  consistent  with 
the  proposed  amendments.  The 
proposals  are  designed  to  improve  the 
administration,  operation  and 
functioning  of  the  cranberry  marketing 
order  program. 

OATCS:  Written  exceptions  must  be  filed 
by  February  19. 1991. 


AOORESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk.  U.S. 
Department  of  Agriculture,  room  1079-S. 
Washington.  DC  20050-9200.  Four  copies 
of  all  written  exceptions  should  be 
submitted  and  they  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  Exceptions  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Hearing  Clerk  dunng 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  Frui*  and 
Vegetable  Division.  AMS.  USDA,  room 
2525-S,  P.O.  Box  96456.  Washington,  DC 
20090-6456;  telephone:  (202)  447-8139. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  January  2, 1990,  and 
published  in  the  January  4, 1990,  issue  of 
the  Federal  Register  (55  PR  295).  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  further  amendment  of 
Marketing  Agreement  and  Marketing 
Order  No.  929.  regulating  the  handling  of 
cranberries  grown  in  the  States  of 
Massachusetts.  Rhode  Island. 
Connecticut.  New  Jersey,  Wisconsin 
Michigan.  Minnesota.  Oregon. 
Washington,  and  Long  Island  in  the 
State  of  New  York,  and  of  the 
opportunity  to  file  written  exceptions 
thereto.  Copies  of  this  decision  may  be 
obtained  from  Patricia  A.  Petrella. 
whose  address  is  listed  above. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601  et  seq.).  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreem.ents 
and  orders  (7  CFR  pari  900). 

The  proposed  further  amendment  of 
Marketing  Agreement  and  Order  No.  929 
is  based  on  the  record  of  a  public 
hearing  held  in  Plymouth. 
Massachusetts,  on  January  17. 1990; 
Cherry  HilL  New  Jersey,  on  February  6. 
1990;  Wisconsin  Rapids,  Wisconsin,  on 


February  13. 1990:  and  Portland,  Oregon, 
on  February  15, 1990.  Notice  of  this 
hearing  was  published  in  the  Federal 
Register  on  January  4. 1990.  The  notice 
of  hearing  contained  19  proposals 
submitted  by  the  Cranberry  Marketing 
Committee  (Committee),  which  locally 
administers  the  order.  Those  proposals 
pertained  to  authorizing  the  Committee 
to  conduct  production  research  and 
development  projects;  calculating 
annual  allotments  on  the  basis  of  sales 
histories  and  establishing  provisions 
regarding  excess  cranberries;  limiting 
tenure  for  Committee  members, 
requiring  handlers  to  pay  assessments 
on  the  weight  of  acquired  cranberries: 
and  adding  a  definition  of  barrel.  The 
notice  also  included  one  proposal  by  the 
Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service  (AMS). 
U.S.  Department  of  Agriculture 
(Department),  which  would  provide 
authority  to  make  any  necessary 
conforming  changes  if  any  or  all  of  the 
above  amendments  are  adopted. 

At  the  conclusion  of  the  hearing,  the 
Administrator  Law  Judge  fixed  March 
15, 1990.  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs  based  on  the  evidence  received  at 
the  hearing.  On  March  9, 1990,  the 
Administrative  Law  Judge  extended  the 
deadline  to  March  30, 1990,  in  response 
to  a  request  from  the  Committee.  The 
following  persons  submitted  documents; 
Carolyn  C.  Cilmore  of  Gilmore 
Cranberry  Co.,  Inc.  (Gilmore);  John  Hart 
and  Arthur  Poole  of  the  Oregon  State 
University  Extension  Service  (Hart); 
Frederick  W.  Wright  (Wright);  Charies 
S.  Thompson  (Thompson);  Andrew  H. 
Wright  (A.  Wright);  and  the  Committee. 
Gilmore's,  Hart's,  and  the  Committee's 
briefs  fully  supported  the  proposed 
amendments  to  the  cranberry  marketing 
order.  Thompson's,  A.  Wright's,  and 
Wright's  briefs  objected  to  all  or 
portions  of  the  proposed  amendments. 
Their  objections  will  be  discussed  in  the 
findings  and  conclusions  below. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq],  the  Administrator  of 
the  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricultural  growers  have 
been  defined  by  the  Small  Business 
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Administration  (SBA)  (13  CFR  121.2)  as 
those  having  annual  receipts  for  the  last 
three  years  of  less  than  $500,000.  Small 
agricdtural  service  firms,  which  include 
handlers  regulated  under  this  agreement 
and  order,  are  defined  as  those  with 
annual  receipts  of  less  than  $3,500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  most  handlers  would  meet  the  SBA 
definition  of  small  agricultural  service 
firms.  The  record  also  indicates  that 
most  cranberry  growers  meet  the 
definition  of  small  agricultural 
producers. 

During  the  1988-89  crop  year, 
approximately  30  handlers  were 
regulated  under  Marketing  Order  No. 
929.  In  addition,  there  are  about  950 
growers  of  cranberries  in  the  regulated 
area.  The  Act  requires  the  application  of 
uniform  rules  on  regulated  handlers. 
Since  handlers  covered  under  the 
cranberry  marketing  order  are 
predominantly  small  businesses,  the 
order  itself  is  tailored  to  the  size  and 
nature  of  small  businesses.  Marketing 
orders  and  amendments  thereto  are 
unique  in  that  they  are  normally  brought 
about  through  group  action  of 
essentially  small  entities  for  their  own 
benefit.Thus,  both  the  RFA  and  the  Act 
are  compatible  with  respect  to  small 
entities. 

The  proposed  amendments  to  the 
marketing  agreement  and  order  include 
a  provision  authorizing  the  Committee  to 
conduct  production  research  and 
development  projects.  Presently,  the 
cranberry  marketing  order  authorizes 
only  marketing  research  and 
development  projects  which  are 
designed  to  assist,  improve  or  promote 
the  distribution  and  consumption  of 
cranberries.  Production-related  research 
conducted  on  cranberries  is  usually 
performed  through  agricultural 
extension  stations  of  universities  and 
colleges.  Recent  cutbacks  in  state 
funding  to  universities  have  caused 
concern  within  the  cranberry  industry 
that  production  research  could  be 
jeopardized,  severely  restricted  or 
delegated  to  a  lower  priority  in  the 
future. 

Cranberry  growers  today  are 
encountering  increased  problems  related 
to  production  yields.  These  include  not 
only  weather-related  problems  and 
diseases  caused  by  fungi  and  insects, 
but  also  increasing  environmental 


concerns,  e.g.,  water  and  chemical  usage 
and  expansion  into  wetlands.  More  and 
more.  Federal  and  state  laws  have  been 
implemented  which  restrict  the  use  of 
chemicals  and  oversee  water  use.  In 
addition,  it  is  becoming  more  difficult  to 
expand  production  in  wetlands  which 
are  protected  by  Federal  and  state  laws. 
Research  projects  which  address  these 
concerns  would  benefit  all  cranberry 
growers  and  could  help  ensure  adequate 
supplies  and  increased  quaUty  of 
cranberries  to  consumers. 

The  proposed  changes  to  replace  the 
current  allotment  base  program  with  a 
sales  history  program  are  intended  to 
reduce  values  currently  associated  with 
allotment  base  and  reduce  barriers  to 
entry  to  cranberry  production  and  sales. 
The  changes  which  are  intended  to 
reduce  barriers  to  entry  are  consistent 
with  the  Department's  1982  Guidelines 
for  Fruit.  Vegetable,  and  Specialty  Crop 
Marketing  Orders  (Guidelineb].  Also 
included  under  this  issue  are  definitions 
of  sales  history,  established  cranberry 
acreage  and  the  term  handle; 
modification  of  the  sections  of  the 
marketing  order  regarding  transfers, 
interhandler  transfers,  and  annual 
allotment;  and  the  addition  of  new  order 
sections  concerning  excess  cranberries. 

Under  this  proposal,  a  grower's  sales 
history  would  be  calculated  based  on 
such  grower's  sales,  expressed  as  an 
average  of  the  best  four  of  the  previous 
six  years.  Each  year,  a  grower's  sales 
history  would  be  automatically 
recalculated  by  the  Committee  with  the 
newest  crop  year's  sales  being  added 
and  the  oldest  crop  year's  sales  being 
dropped  from  the  six-year  period.  Sales 
history  would  be  transferred  with  the 
acreage  on  which  it  was  earned,  thus 
ensuring  that  a  buyer  or  lessee  receives 
sales  history  on  acreage  which  is  bought 
or  leased.  If  there  is  no  sales  history  or 
less  then  four  years  of  sales  history, 
sales  history  would  be  computed  based 
on  the  number  of  years  of  actual  sales 
until  four  years  of  sales  is  reached  or  the 
Committee  would  use  the  state  average 
yield  multiplied  by  the  grower's 
cranberry  acreage  to  calculate  the 
grower's  allotment.  There  are  also 
provisions  to  not  penalize  a  grower  who 
loses  a  crop  for  three  consecutive  years 
because  of  natural  disasters. 

Under  the  proposed  allotment 
program,  when  a  marketable  quantity 
and  an  allotment  percentage  have  been 
established,  growers  would  deliver  all  of 
their  cranberries  to  handlers.  Handlers 
could  handle  only  the  total  of  the  annual 
allotments  of  all  growers  delivering 
cranberries  to  them.  Cranberries  in 
excess  of  those  received  under  allotment 
would  be  called  excess  cranberries  and 
would  be  able  to  be  used  only  in 


noncommercial  and/or  noncompetitive 
markets. 

The  proposal  to  limit  tenure  for 
Committee  members  would  allow  for 
different  and  more  contemporary  ideas 
to  be  represented  on  the  Committee  and 
would  be  consistent  with  the 
Department's  Guidelines.  Currently. 
Committee  members  may  serve  for 
unlimited  terms  of  office.  This  proposal 
would  limit  the  terms  of  office  that 
Committee  members  may  serve  to  three 
consecutive  two-year  terms  of  office. 
The  terms  of  alternate  members  would 
not  be  limited.  Members  serving  three 
consecutive  terms  would  again  become 
eligible  to  serve  on  the  Committee  by 
not  serving  for  one  full  term  as  either  a 
member  or  an  alternate  member.  This 
proposal  could  encourage  and  foster,  to 
the  maximum  extent  possible,  broad- 
based  participation  by  all  industry 
members  of  the  regulated  community  in 
the  administration  of  the  marketing 
order. 

The  proposal  to  add  a  requirement  for 
handlers  to  pay  assessments  on  the 
weight  of  acquired  cranberries  would 
require  that  all  cranberries  delivered  to 
a  handler,  with  the  exception  of  excess 
cranberries,  be  assessed.  Currently  an 
assessment  rate  per  100-pound  barrel  is 
applied  to  the  total  barrels  of 
cranberries  a  handler  handled,  i.e.. 
canned,  froze  or  dehydrated.  However, 
fresh  cranberries  usually  experience  a 
loss  in  weight,  called  shrinkage, 
between  the  time  they  are  received  by 
the  handler  and  the  time  they  are 
actually  handled.  Therefore,  the  weight 
lost  to  shrinkage  is  not  assessed.  The 
Committee  recommended  that 
cranberries  be  assessed  based  on  their 
weight  when  acquired  by  the  handler 
prior  to  shrinkage.  Thus,  handlers  would 
be  assessed  on  all  cranberries  received, 
with  the  exception  of  excess 
cranberries,  and  assessments  due  to 
shrinkage  would  not  be  lost. 

The  proposal  to  add  a  definition  of 
barrel  would  reflect  current  usage  of  this 
term  in  the  industry.  The  marketing 
order  does  not  include  a  definition  of  the 
term  barrel.  The  term  "barrel."  which  is 
equal  to  100  pounds  of  cranberries,  is 
used  and  understood  by  growers, 
processors,  and  handlers.  Growers 
report  their  sales  on  a  yearly  basis  in 
barrels  and  handlers  report  the  number 
of  cranberries  acquired  from  growers 
and  the  disposition  of  such  cranberries 
during  the  crop  year  in  barrels. 
The  proposal  to  make  other 
miscellaneous  changes  that  would  be 
consistent  with  the  proposed 
amendments  is  necessary  so  that  all 
sections  of  the  order  would  be 
consistent  if  any  or  all  of  the 
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amendments  are  adopted.  These 
changes  include  deleting  and 
redesignating  certain  sections  of  the 
order. 

All  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  to  the  benefit  of  the  industry 
Accordingly,  it  is  determined  that  the 
proposed  revisions  of  the  order  would 
not  have  a  signiHcant  economic  impact 
on  handlers  or  growers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35).  the 
reporting  and  recordkeeping  provisions 
that  are  included  in  the  proposed 
amendments  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(0MB).  They  would  not  become 
effective  prior  to  OMB  approval. 

Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  are:  (1) 
Whether  a  provision  should  be  added  to 
permit  the  Committee  to  conduct 
production  research  and  development 
projects;  (2)  whether  to  calculate  annual 
allotments  on  the  basis  of  sales  histories 
and  establish  provisions  regarding 
excess  cranberries;  (3)  whether  to  limit 
tenure  of  Committee  members;  (4) 
whether  to  require  handlers  to  pay 
assessments  on  the  weight  of  acquired 
cranberries:  (5)  whether  to  add  a 
definition  of  barrel;  and  (6)  whether  any 
conforming  changes  should  be  made  to 
the  order  if  any  or  all  of  these  proposals 
were  to  become  effective. 

Fmdings  and  Conclusions 

The  findings  and  conclusions  on  the 
material  issues,  all  of  which  are  based 
on  evidence  adduced  at  the  hearing  and 
the  record  thereof  are: 

(1)  Section  929.45  of  the  cranberry 
marketing  order  should  be  amended  to 
authorize  the  Committee  to  conduct 
production  research  and  development 
projects.  Currently,  the  cranberry 
marketing  order  provides  authority  only 
for  the  establishment  of  marketing 
research  and  development  projects 
which  are  designed  to  assist,  improve,  or 
promote  the  marketing,  distribution,  and 
consumption  of  cranberries.  Production- 
related  research  conducted  on 
cranberries  is  usually  performed  through 
agricultural  extension  stations  of 
universities  and  colleges.  Recent 
cutbacks  in  state  funding  to  universities 
have  caused  concern  within  the 
cranberry  industry  that  production 
research  could  be  jeopardized,  severely 
restricted  or  delegated  to  a  lower 
priority  in  the  future.  Therefore, 
additional  sources  of  fimding  may  be 
necessary  to  ensure  a  sufficient  degree 
of  production  research. 


Record  evidence  indicates  that 
cranberry  growers  today  are 
encountering  increased  problems  related 
to  production  yields.  These  include  not 
only  weather-related  problems  and 
diseases  caused  by  fungi  and  insects, 
but  also  increasing  environmental 
concerns,  e.g.,  water  and  chemical  usage 
and  expansion  of  cranberry  acreage  into 
wetlands.  For  example,  cranberries  are 
considered  a  "minor  use  crop"  for 
fungicides  and  other  chemicals,  and 
chemical  companies  have  been  reluctant 
to  expend  the  funds  necessary  to 
register  chemicals  for  minor  use  crops. 
Therefore,  it  is  less  economical  in  light 
of  expected  returns  to  register  certain 
fungicides,  herbicides,  or  insecticides  for 
use  on  cranberries  or  other  minor  crops 
compared  to  registration  of  such 
chemicals  for  use  on  major  crops  such 
as  corn  or  soy  beans, 

The  record  also  indicates  that  it  is 
becoming  more  difficult  to  expand 
production  into  wetlands  which  are 
protected  by  Federal  and  state  laws. 
Thus,  bogs  cannot  be  developed  or 
expanded  not  only  because  of  the 
escalating  cost  of  investment  in  land, 
labor  and  materials  but  also  because 
additional  land  is  not  available.  Further 
testimony  indicated  that  because  of 
Environmental  Protection  Agency 
regulations  and  the  added  cost  of 
maintaining  long-standing  pesticide 
product  registration,  chemicals  such  as 
miticides  and  fungicides  are  being 
removed  from  the  market.  In  addition,  at 
the  same  time  pest  management  tools 
are  decreasing,  the  consumers'  demand 
for  high-quality,  low-cost  food  is 
creating  a  demand  for  new  and  effective 
pest  management  programs.  Thus,  there 
has  been  a  major  thrust  on  the  part  of 
plant  pathologists,  entomologists,  and 
weed  specialists  for  the  past  10  years  to 
pursue  more  research  slanted  toward 
biological  controls.  Research  projects 
which  address  these  concerns  would 
benefit  all  cranberry  growers  and  could 
help  ensure  adequate  supplies  and  a 
better  quality  of  cranberries  to 
consumers. 

The  record  indicates  that  there  are 
some  problems  common  to  the  entire 
production  area  covered  by  the 
marketing  order.  These  include:  The  lack 
of  registered  herbicides;  herbicides  with 
marginal  efficacy;  phytotoxicity 
resulting  from  herbicide  use;  and  berry 
rot  caused  by  fungal  organisms.  In 
addition,  there  are  also  other  problems 
affecting  the  production  area.  For 
example,  the  coastal  areas  of 
Washington  State  usually  have  mild 
winters,  and  cranberries  do  not  achieve 
the  level  of  bud  dormancy  that  occurs  in 
colder  climates.  Unusually  cold  spells 
result  in  bud  damage  with  resultant 


lower  or  erratic  yields  of  fruit.  Other 
problems  are  cottonball  disease  which 
IS  of  primary  importance  in  Wisconsin 
and  phytophora  root  rot  which  is  a 
major  problem  in  Massachusetts. 

Currently,  there  is  hmited  research  on 
these  problems.  Additional  funding 
could  be  used  to  fund  such  research 
projects.  Funds  for  production-related 
research  would  come  from  assessments 
on  handlers  and  processors.  The  hearing 
evidence  indicated  that  costs  to  growers 
would  not  be  increased.  However,  costs 
to  handlers  may  slightly  increase. 

Evidence  presented  at  the  hearing, 
indicates  that  the  Committee  intends  to 
allocate  a  portion  of  the  assessments 
collected  in  each  geographic  area  to 
production  research  projects  and 
maintain  a  research  fund  for  each 
growing  area  to  be  used  in  funding 
production  or  development  projects 
specifically  for  that  area.  For  example,  a 
portion  of  the  assessments  collected 
from  Wisconsin  handlers  could  be 
returned  to  a  researcher  at  the 
University  of  Wisconsin  in  the  form  of  a 
grant  to  conduct  production  and 
development  projects  specifically 
related  to  Wisconsin.  However,  there 
would  still  be  flexibility  to  use  any  or  all 
of  the  research  funds  for  projects  that 
affect  all  growers  in  all  geographic 
areas. 

The  record  indicates  that  an  advisory 
subcommittee  may  be  created, 
consisting  of  growers,  industry  and 
academic  representatives,  and 
Committee  members  or  other  groups,  to 
review  proposed  projects  submitted  by 
individuals  or  institutions.  This  advisory 
subcommittee  would  solicit,  review,  and 
recommend  projects  for  funding  to  the 
Committee.  Based  on  such 
recommendations  and  other  pertinent 
information,  the  Committee,  with  the 
approval  of  the  Secretary,  would 
determine  which  projects  would  be 
funded. 

Authorizing  the  Committee  to  fund 
production  research  and  development 
projects  through  the  state  extension 
services  or  private  laboratories  and 
establishing  a  method  of  disbursing  such 
funds  appear  to  be  in  the  best  interests 
of  the  cranberry  industry.  This  proposal 
would  enable  the  cranberry  industry  to 
continue  research  on  field  problems  and 
expand  research  in  areas  of  pesticide 
registration  and  water  quality.  In 
addition,  making  funds  available  to 
address  production-related  problems 
would  assist  growers  in  maintaining  the 
consistency  or  increasing  the  quality 
and  quantity  of  their  production  yields. 
Handlers  and  processors  would  benefit 
by  increases  in  the  quaUty  and  quantity 
of  cranberries  to  meet  sales  demands 
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and  consumers  would  benefit  from  an 
increased  supply  of  good  quality 
cranberries  and  products  containing 
cranberries. 

Opposing  testimony  was  presented  at 
the  Portland.  Oregon,  hearing  session  by 
Mr.  Robert  Hitt.  a  cranberry  grower 
from  Garlland.  Washington.  Mr.  Hitt 
opposed  Committee-funded  production 
research.  In  addition.  Thompson's  brief 
opposed  Committee  funding  of  research 
projects.  Mr.  Hitt  was  against  additional 
assessments  for  production  research 
and  government  interference  in  general. 
He  opined  that  Committee-funded 
research  projects  constituted 
government  interference  and  that  such 
research  was  best  left  to  private 
industry  and  the  growers.  Mr.  Hitts 
testimony,  however,  offered  no  evidence 
that  contradicted  the  factual  assertions 
of  the  Committee  or  the  testimony 
suppHed  by  the  research  scientists.  In 
addition,  both  Mr.  Hitt's  testimony  and 
Thompson's  brief  reflected  their  view 
that  the  Com\nittees  proposal  in 
connection  with  the  research  portion  of 
the  assessments  would  result  in 
significantly  increased  assessments. 
1  iowever.  record  evidence  indicates  that 
assessments  are  likely  to  increase  only 
slightly  in  order  to  fund  research 
projects. 

Thompson  stated  in  his  brief  that 
assessments  designated  for  research 
projects  would  be  used  for  lobbying  the 
U.S.  Army  Corps  of  Engineers  to  expand 
cranberry  cultivation  in  wetlands.  This 
is  incorrect.  Funds  expended  under  this 
authority  could  only  be  used  for 
production  research,  marketing 
research,  and  market  development 
projects.  Lobbying  the  U.S.  Army  Corps 
of  Engineers,  as  suggested,  does  not  fall 
within  the  scope  of  permissible 
activities  under  this  section  and 
therefore  would  not  be  allowed. 

The  Committee  offered  a  modification 
of  the  proposal  to  authorize  the 
Committee  to  conduct  production 
research  and  development  projects  at 
the  Massachusetts  hearing  session  and 
in  its  brief.  This  modification  would  add 
detailed  guidelines  to  ensure  that  the 
entire  industry  has  am.ple  access  to,  and 
free  use  of.  the  results  of  any 
Committee-sponsored  research.  The 
modified  proposal  also  contains 
reporting  and  accounting  requirements 
for  researchers  conducting  research  on 
behalf  of  the  Committee,  utilizing 
Committee  funds.  In  addition,  the 
Committee  was  of  the  view  that  any 
patent  rights  or  potential  patent  rights 
resulting  from  such  research  and 
development  projects  conducted  with 
Committee  funds  would  belong  to  the 
Committee. 


In  its  brief  and  testimony,  the 
Committee  stated  that  the  Committee's 
proposed  guidelines  would  not  impede 
the  ability  of  the  Committee  to  contract 
for  appropriate  research  and  that  such 
guidelines  are  necessary  to  ensure  the 
Committee's  and  industry's  access  to 
Committee-sponsored  research. 
Committee  witnesses  offered 
testimony  supporting  this  modification. 
However,  the  weight  of  testimony  from 
research  scientists  at  the  hearing  did  not 
favor  the  Committee's  revision.  It  was 
evident  from  the  testimony  presented  by 
the  research  scientists  that  contractual 
arrangements  for  research  projects 
should  be  flexible  in  ordc  r  to 
accommodate  a  variety  of  contracting 
procedures.  The  proposals  in  the  Notice 
of  Hearing  would  authorize  the 
Committee,  with  the  approval  of  the 
Secretary,  to  establish  rules  and 
regulations,  as  necessary,  for  the 
implementation  and  operation  of  this 
proposed  amendment.  Therefore,  the 
Committee's  modified  proposal  should 
not  be  adopted  as  it  would  not  allow 
adequate  flexibility  in  connection  with 
research  and  promotion  projects. 

(2)  The  order  should  be  amended  to 
provide  a  method  whereby  growers' 
annual  allotments  would  be  calculated 
on  the  basis  of  sales  histories,  and 
provisions  would  be  established 
regarding  excess  cranberries.  The 
following  describes  which  sections  of 
the  current  marketing  order  would  be 
amended  or  deleted  and  which  new 
sections  would  be  added  in  order  to 
update  the  program. 

The  cranberry  marketing  order 
presently  authorizes  two  types  of 
programs  that  can  be  used  to  limit  the 
amount  of  the  total  crop  that  can  be 
marketed  for  normal  uses  during  the 
periods  when  the  crop  exceeds  market 
demands.  The  objective  of  these  volume 
regulations  is  to  stabilize  cranberry 
supplies  and  prices  so  as  to  promote 
stronger  marketing  conditions  and 
improve  grower  returns.  Based  on 
current  information,  with  respect  to  the 
factors  affecting  the  supply  of  and 
demand  for  cranberries,  the  Committee 
may  recommend  to  the  Secretary  a 
marketable  quantity  established  through 
either  fixed  free  and  restricted 
percentages  (a  setaside  program)  or  an 
allotment  percentage  (an  allotment  base 
program).  The  marketable  quantity  is 
described  in  the  marketing  order  as  the 
number  of  pounds  of  cranberries 
necessary  to  meet  total  market  demand 
and  to  provide  for  an  adequate 
carryover  of  cranberries  into  the 
following  season. 

Neither  program  has  been  activated  in 
recent  years.  A  setaside  program  was 


implemented  during  the  1962-63  crop 
year  to  help  stabilize  the  cranberry 
market. 

Under  a  setaside  program,  handlers 
can  market  only  a  certain  (free) 
percentage  of  the  cranberries  they 
handle.  This  percentage  is  the  same  for 
each  handler.  All  cranberries  in  excess 
of  that  percentage  are  set  aside  in 
storage  by  handlers.  The  provisions  in 
the  marketing  order  and  regulations 
regarding  a  setaside  program  require  no 
changes  at  this  time. 

Under  current  provisions  of  the 
marketing  order  and  the  regulations,  an 
allotment  base  program  could  also  be 
used  to  limit  the  amount  of  an  annual 
cranberry  crop  that  can  be  marketed  for 
normal  uses.  Under  an  allotment  base 
program,  growers  are  issued  base 
quantities.  A  base  quantity  is  the 
quantity  of  cranberries  equal  to  a 
grower's  established  cranberry  acreage 
multiplied  by  such  grower's  average  per 
acre  sales  made  from  that  acreage 
during  the  1968  to  1974  time  period. 

If  the  allotment  base  program  were 
activated,  each  handler  would  be 
allowed  to  acquire  for  normal  marketmg 
only  a  certain  percentage  of  each 
grower  s  base  quantity  This  percentage, 
called  an  allotment  percentage,  is  equal 
to  the  marketable  quantity  divided  by 
the  total  of  all  growers'  base  quantities. 
The  allotment  percentage  would  be  the 
same  for  all  growers  and,  when  applied 
to  a  grower's  base  quantity,  would  result 
in  the  grower's  annual  allotment  for  that 
crop  year.  For  example,  if  a  grower  has 
a  base  quantity  of  10.000  barrels  of 
cranberries  and  the  allotment 
percentage  for  a  particular  crop  year  is 
50  percent,  then  that  grower's  annual 
allotment  for  that  crop  year  would  be 
5.000  barrels. 

Testimony  at  tlie  hearing  indicated 
that,  if  the  allotment  base  program  were 
activated,  there  could  be  disruption  in 
the  industry;  for  example,  some  growers 
have  expanded  their  production  without 
requesting  more  base  quantity  from  the 
Committee.  Thus,  these  growers'  base 
quantities  do  not  reflect  their  actual 
levels  of  sales. 

Testimony  also  indicated  that  other 
growers'  sales  have  declined  over  the 
years  without  a  corresponding  decrease 
in  their  base  quantities  because  the 
method  to  reduce  a  grower's  base 
quantity  is  cumbersome  The  record 
indicates  the  overall  effect  of  this 
program  statistically  has  been  to 
increase  the  total  base  quantity  under 
the  marketing  order  rather  than  have  the 
total  base  quantity  expand  and  contract 
in  relation  to  total  annual  sales. 

The  current  base  quantity  program 
also  allows  growers  to  sell  or  lease 
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cranberry  acreage  without  transferring 
base  quantity,  or  vice  versa.  Therefore, 
a  buyer  could  obtain  producing 
cranberry  acreage  but  would  not  be  able 
to  market  the  cranberries  during  a  year 
of  volume  regulation  because  such  buyer 
does  not  have  allotment  base.  In 
addition,  growers  can  apply  base 
quantity  to  cranberry  acreage  on  which 
the  base  quantity  was  not  established. 
In  some  instance*,  growers  and  fmancial 
institutions  have  perceived  base  as 
having  a  monetary  value  attached  to  it. 

Over  the  last  several  years,  the 
Committee  has  focused  attention  on  a 
review  of  the  allotment  base  program  in 
order  to  identify  and  correct  problems 
which  might  arise  if  the  program  were 
activated.  At  the  hearing,  the  Committee 
proposed  to  replace  the  current 
allotment  base  program  with  a  sales 
history  program.  Under  this  proposal,  a 
grower's  sales  history  would  be 
calculated  based  on  a  grower's  actual 
sales,  expressed  as  an  average  of  the 
best  four  of  the  previous  six  years  of 
sales.  The  Secretary  determines  that  the 
previous  six  years  from  the  date  of  any 
implementation  of  volume  regulation  is 
the  appropriate  representative  period 
because  it  reflects  as  closely  as  possible 
the  current  production  levels  from  the 
growers'  acreage. 

The  record  indicates  that,  if  this 
amendment  is  adopted,  growers'  sales 
histories  would  be  calculated  using  all 
commercial  sales  from  the  first  complete 
year  following  adoption  of  this 
amendment  and  the  five  previous  years' 
sales  histories.  This  information  is 
readily  available  in  the  Committee's 
files.  Each  year,  a  grower's  sales  histor>' 
would  be  automatically  recalculated  by 
the  Committee  in  the  same  manner  as 
for  the  initial  sales  history  except  that 
the  newest  crop  year  would  be  added 
and  the  oldest  crop  year  would  be 
dropped  from  the  six-year  period.  If 
production  and  sales  began  from  new 
bogs  or  marshes,  the  sales  history  would 
be  computed  based  on  the  number  of 
years  of  actual  sales  until  four  years  of 
sales  are  reached  or,  when  there  is  no 
sales  history,  the  Committee  would  use 
the  stale  average  yield  multiplied  by  the 
grower's  cranberry  acreage  to  calculate 
the  grower's  allotment.  Therefore, 
during  a  year  of  regulation,  a  grower 
would  be  able  to  have  a  sales  history  on 
all  cranberry  producing  acreage. 

This  method  of  calculating  sales 
history  differs  from  the  method  of 
calculating  allotment  base  as  it  would 
be  automatically  performed  by  the 
Committee  each  year.  Under  the  current 
allotment  base  program,  a  grower  can 
only  update  allotment  base  by 
requesting  it  from  the  Committee  each 


year.  Further  evidence  presented  by  the 
Committee  indicated  that  the  current 
method  for  reducing  a  grower's 
allotment  base  (bonafide  effort 
requirements)  is  unwieldy.  In  addition, 
allotment  base  was  initially  issued 
based  on  a  representative  period  20 
years  ago.  Under  the  proposed  sales 
history  program,  sales  history  would  be 
continually  updated  and  based  on  more 
current  and  accurate  information. 

During  a  year  of  volume  regulation, 
the  Committee,  with  the  approval  of  the 
Secretary,  would  use  a  formula  to 
calculate  growers'  sales  histories  for  the 
crop  year.  Proponents  discussed  several 
options  for  determining  sales  history 
during  a  year  of  volume  regulation. 
However,  it  was  concluded  that  the 
appropriate  time  to  formulate  a  method 
to  determine  sales  history  during  a  year 
of  volume  regulation  would  be  when  an 
allotment  program  is  implemented.  Such 
a  method  would  be  implemented 
through  the  issuance  of  rules  and 
regulations  with  the  approval  of  the 
Secretary. 

The  record  shows  that  if  a  grower 
who  has  a  six-year  sale*  history  then 
has  no  commercial  sales  from  such 
grower's  acreage  for  three  consecutive 
years  due  to  forces  beyond  the  grower's 
control,  the  Committee,  after 
consideration  of  all  relevant  factors, 
would  compute  a  sales  history  for  the 
fourth  year  for  that  acreage  using  an 
estimated  production  determined  by 
crediting  the  grower  with  the  average 
sales  from  the  preceding  three  years 
during  which  sales  occurred.  Forces 
beyond  a  grower's  control  could  include 
inclement  weather,  diseases  and  other 
natural  phenomena.  Disaster  such  as 
fire  and  vandalism  could  also  be 
considered  as  forces  beyond  a  grower's 
control. 

Evidence  presented  at  the  hearing 
indicates  that  if  a  grower  has  no  sales 
history  during  a  crop  year  when  volume 
regulation  has  been  established,  the 
Committee  would  compute  an  sales 
history  for  the  grower  by  using 
whichever  of  the  two  following  methods 
yields  the  greater  sales  history:  (1)  The 
total  estimated  commercial  sales  from  a 
grower's  cranberry  acreage  for  that  crop 
year;  or  (2)  the  state  average  yield  per 
acre  multiplied  by  the  grower's 
cranberry  producing  acreage.  The  state 
average  yield  per  acre  is  based  on  the 
most  recent  average  yield  per  acre  from 
the  state  in  which  the  grower  produces 
cranberries  as  determined  by  dividing 
the  total  production  from  such  a  state  by 
the  total  acreage  on  which  cranberries 
are  harvested  within  that  state  during 
the  previous  crop  year. 


In  addition,  growers'  production  and 
eligibility  reports  would  be  filed  by 
January  15  instead  of  the  current 
February  1  filing  date.  Production  and 
eligibility  reports  indicate  new  acreage 
planted  and  sales  of  cranberries  from 
such  acreage.  Failure  of  a  grower  to 
submit  this  report  by  January  15  could 
result  in  the  grower  not  receiving  credit 
for  barrels  sold  during  the  crop  year. 
The  record  evidence  indicates  that 
earlier  submission  of  this  information  is 
required  to  ensure  that  the  Committee 
has  the  necessary  information  to 
develop  its  marketing  policy.  In 
addition,  this  information  is  not 
available  from  other  sources. 

Evidence  presented  at  the  hearing 
showed  that,  if  the  sales  history  concept 
is  adopted,  the  majority  of  growers' 
sales  histories  would  only  differ  by  plus 
or  minus  one  percent  from  their  current 
base  quantities.  Evidence  also  indicated 
that  the  adoption  of  this  proposal  would 
not  impact  handlers  or  growers 
negatively. 

Currently,  the  rules  and  regulations  of 
the  order  define  a  new  grower  as  any 
person  who  does  not  hold  a  base 
quantity  certificate  or  any  interest  in  a 
base  quantity  certificate,  financial  or 
otherwise  and  includes  any  grower  who 
in  the  judgment  of  the  Committee  has 
made  firm  and  substantial  commitments 
for  the  production  of  cranberries  or  any 
grower  whose  acreage  did  not 
previously  qualify  as  established 
cranberry  acreage.  An  existing  grower  is 
currently  defined  as  any  person  who  is 
engaged  in  producing  cranberries  on 
established  cranberry  acreage  or  now 
holds  a  base  quantity  certificate.  Under 
the  proposed  sales  history  program, 
sales  history  would  be  applied  to  any 
cranberry  acreage,  no  matter  if  it 
produces  cranberries  in  its  first,  fifth,  or 
any  year  of  production.  Thus,  it  would 
not  be  necessary  to  differentiate 
between  new  and  existing  growers  as 
all  growers  with  cranberry  acreage 
could  have  an  annual  allotment.  Record 
evidence  supports  this  finding. 

In  addition,  the  record  indicates  that  it 
would  no  longer  be  necessary  for  the 
Committee  to  determineif  a  grower  is 
making  a  bona  fide  effort  to  produce  and 
sell  cranberries.  Under  the  current  order, 
if  a  grower  makes  no  bona  fide  effort  to 
produce  and  sell  cranberries  for  five 
consecutive  seasons,  such  grower's  base 
quantity  may  be  reduced  or  declared 
invalid  due  to  lack  of  use  and  canceled 
at  the  end  of  the  fifth  season  of 
nonproduction.  Under  the  proposed 
sales  history  program,  a  grower's  sales 
history  would  be  based  on  actual 
commercial  sales,  expressed  as  an 
average  of  the  best  four  of  the  previous 
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six  years.  Thus,  if  a  grower's  sales 
decreased  (or  two  or  more  seasons.,  sucb 
grower's  sales  history  would 
automatically  be  deaeased. 

Therefore.  S  929.13  which  defiaes 
"base  quantity"  shouid  be  deleted,  and 
a  new  S  92S.1S  should  be  added  which 
defines  "safes  history."  Section  929J5 
should  be  amended  to  reflect  the  use  of 
sales  history  in  detenmrving  a  grower's 
annual  aflotiDent.  Sectioa  929.48  which 
outlines  the  determinafion  of  growers* 
base  quantities  should  be  deleted,  and  a 
new  S  929.49  should  be  added  to  reflect 
the  method  of  determining  a  grower's 
sales  historj. 

CurrenfFy,  gruwei's  may  transfer  their 
base  quantity  from  cranberry  acreage  on 
which  the  grower's  base  qiraritity  was 
estabfished  to  other  acreage  or  growers. 
While  thre  procednre  provides  a 
measure  of  flexfbifity,  it  in  effect  Frmfts 
entry  info  tbe  business  of  cranberry 
production  to  those  who  acqwire  bane 
quantify  frorr»  others  in  possession  of 
such  bases  by  pwrchase  or  other  means. 
The  proposed  new  pfocedare  for 
determimng  prodncers'  »Flotment» 
wouW  be  a  substsnlial  dtpftrtan  from 
the  existmj  Bmfting  procedure.  Under 
the  new  approach,  there  wohW  be  free 
entry  to  new  prodBcers.  effher  Ibrowgh 
acquisffion  of  existrnj  rranberry 
acreage,  or  an  the  besis  of  «:«i»rri.n^ 
suitable  tend,  prodvcng  cranberries  and 
markelwig  tl>e  fntit. 

In  tfcc  case  of  tbe  sate  of  produang 
acreage^  the  profioeed  sates  histofv 
program  wrauU  provide  for  a  producer** 
sales  history  to  remain  with  the  acreage 
on  which  it  is  earned,  tbtis  ensarinj!  that 
a  buyer  or  lessee  vronkl  receive  sales 
history  on  acreage  wLich  is  bougkl  or 
leased.  Therefore,  b»vers  and  lessees 
would  be  protected  as  they  wrmkl  be 
assured  tiial  the  acreage  tbey  buy  cr 
lease  has  sates  history  and  they  would 
be  eligible  for  a  a  aniroal  aliolBwnt 
immediately  wincb  enabks  them  to  sell 
thewr  cranberries  during  a  year  when  a 
marketable  quantity  Iws  been 
established.  In  addition,  tbe  proposal 
would  also  enhance  the  normal 
economic  growth  of  the  industry,  wnce 
sales  history  would  be  based  on  actual 
sales  from  cranberry  acrea^  tn  a  recent 
period,  unlike  the  base  qiiarttrty  wHwh 
was  baaed  oo  ao  outdated 
representative  period.  Farther,  tbe 
system  used  to  update  a  producers  base 
quantity  would  be  less  biirdensoine. 

Evidence  at  the  hearing  indicated  lhi»t 
this  change  would  be  tespcvnsrve  to  the 
Department's  Guidelines  as  there  would 
be  no  barriers  to  entry  under  the  sales 
history  program.  A  grower  would 
acquire  sales  histoxy  for  a  piece  of  land 
simply  by  growing  cranberries  on  that 
land  and  marketing  the  fruit.  Thus,  the 


fact  that  sales  history  would  be 
transferred  ooly  witk  tke  land  woaid  lot 
artificially  increase  the  valve  of  the  Land 
beyond  its  Doroiai  productivity,  would 
not  guarantee  any  &iture  level  of  sates 
history  to  obc  acquiring  the  lands,  and 
would  not  require  aayooe  to  use  or 
acquire  only  land  widi  as  established 
sales  history. 

Whenever  there  is  a  total  sale  oc  lease 
of  a  grower's  cranberry  acreage,  a 
completed  transfer  form  should  be  filed 
with  the  Committee  so  that  the  buyer  or 
lessee  would  have  immediate  access  to 
the  sales  history  cf  that  land.  Whenever 
a  partial  safe  or  lease  of  cranberry 
acreage  occurs,  the  sales  history 
attributable  to  the  acreage  being  sold  or 
leased  would  be  tranfiferrcd  aloag  with 
the  acreage. 

Therefore.  5  929.50  should  be 
amended  to  provide  for  procedures  for 
the  transferor  sales  history  between 
growers. 

Under  the  proposed  aOotmeat 
program,  when  a  marketable  quantity 
and  allotment  percentage  have  been 
established  by  the  Secretary,  an  annual 
allotment  would  be  computed  for  eacJj 
grower  by  multiplying  a  grower's  sales 
history  by  the  allolment  percentage.  Tbe 
allotment  percentage  would  be  equal  to 
the  marketable  quanUty  divided  by  the 
total  of  all  growers'  sales  histories.  The 
record  shows  that  growers  would  apply 
far  their  annual  allotments  by  filing  a 
form  with  the  Committee  before  April  15 
of  each  year.  This  form,  which  is  a 
modification  of  a  previous  form,  would 
include  the  following  information;  The 
location  of  their  cranberry  producing 
acreage  from  which  their  annual 
allotment  will  be  produced;  the  amou 
of  acreage  which  will  be  harvested; 
changes  in  location,  if  any,  of  annual 
allotment;  and  such  other  information, 
including  a  copy  of  any  lease  agreen>ent. 
as  is  necessary  for  the  Comrmttee  to 
administer  the  program.  The  record 
indicates  that  this  form  is  necessary-  as 
i;  provides  information  concerning  the 
crop  to  be  produced.  The  April  15  dale 
for  EubmissioB  of  this  form  is  necessary 
to  ensure  that  the  Committee  has 
adequate  lime  to  delernaine  each 
grower's  annual  allolment. 

Evidence  presented  at  the  hearing 
demonstrated  thai  on  or  before  June  1  of 
each  year  in  which  volume  regulation  is 
in  effect,  the  Committee  would  issue  to 
each  grower  an  annual  aIloU»ent 
determined  by  applying  the  aIlotn«nt 
percentage  to  the  grower's  base 
quantity.  In  addition,  handlers  woald  be 
notified  of  the  annual  allotments  of  all 
growers  who  deliver  their  total  crops  to 
them.  The  record  shows  that,  if  a  grower 
delivers  a  crop  to  more  than  ore 
handler,  the  grower  would  nct'fy  the 


Committee  of  the  aoMval  of  aaaaai 
alkttiaeAt  apportioned  to  each  boadker. 
If  the  groM*er  does  not  iaiorm  the 
Committee,  then  the  Commsttee  would 
equitably  apportioa  the  grower's  anauai 
allotmeat  anouAt  tbe  iundlers  to  wh«i» 
the  grower  delivers  craaberries. 
Therefet«  i  82ft48  sIkmU  be 
ameaded  to  reflect  tbe  replacement  of 
the  current  allotment  base  program  with 
a  sa^  btstory  procraak.  Sectim  92aU 
should  be  tiairnded  to  provide  ter  the 
issuance  of  itgititions  mmc  the 
propoaed  sales  biatosy  caaceyt  Secboa 
929.5&  tlMttkl  be  aaeKkd  to  ptovUe  k» 
notification  of  tbe  Coaauttac  wbca  an 
interhandier  tiamfcr  oi  i 
occMcred  danng  a  period  < 
regulatina  ttas  been  eatabbtted. 

Under  the  proposed  sales  history 
program,  growers  could  deliver  all  oi 
their  cranberries  to  their  banAers. 
However,  bandters  wouid  baodle  only 
the  total  iwnuat  aHotmenU  of  a&  their 
growers  Cranberries  received  ia  txceas 
of  the  swm  of  a  ttamcfter's  growers'  total 
allotments  are  catted  "excess 
cranberries,"  These  excess  cranberries 
could  be  temporari^y  stored  (cold 
storage  or  freezi»>j|)  prior  to  tiKJr 
disposal  as  outlined  below.  S«ch  excess 
cranberries,  ilored  in  coW  storage  or  bj^ 
freezing,  vwowld  not  be  considered  to  be 
handled. 

Evidence  presented  at  the  hesrrn)? 
indicated  that  at  the  begHirrmg  of  a 
season,  cranberries  acqnrred  by 
handlers  may  not  be  the  most  desrrabfe 
for  use  in  the  fresh  or  processed 
marVets.  Early  cranberries  may  not  h»Te 
adequate  size  or  cofor.  Mowever,  »»  the 
season  progresses,  the  cpiaHfy  cf  later 
deliveries  to  handlers  often  improres. 
Therefore,  handlers  would  warrt  lo 
acqufre  aD  of  their  growers'  cranberries 
in  order  to  select  the  best  quality  for 
their  markefing  pnrposes.  hi  addtrron, 
handlers  are  responsible  for  the 
disposifion  of  excess  cranberries. 

The  record  shows  that  growers  who 
do  not  produce  enough  cranberries  to  fu'f 
their  annual  allotments  may  transfer 
their  unused  allotment  to  their  handlers. 
Handlers  would  then  equitably  allocate 
the  unused  annual  afiofmenf  to  their 
growers  who  have  excess  cranberries.  If 
a  handler  has  unused  annual  aflotmenf 
remaining  after  a!!  such  transfers  have 
occurred,  the  handler  is  "deficient"  and 
would  trarvsfer  the  unused  annual 
allotment  to  the  Committee  who  would 
equitably  allocate  the  unused  allotment 
to  all  handlers  who  have  excess 
cranberries  remaining.  The  record 
further  shows  that  such  apportionment 
by  the  Committee  would  be  prorated 
based  on  the  amount  of  craivberries  a 
handler  has  handled  that  crop  year.  The 
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record  indicates  that  the  distribution  of 
unused  allotment  through  the  Committee 
would  ensure  equity  and  control  of 
distribution  and  accountability  of 
unused  allotment.  Excess  cranberries 
used  to  fill  annual  allotment  would  be 
subject  to  assessments  and  sales  of  such 
cranberries  would  be  credited  to  the 
grower  whose  excess  cranberries  were 
used. 

Evidence  at  the  hearing  indicates  that 
excess  cranberries  due  to  volume 
regulation  should  not  be  subject  to 
assessments  except  when  they  are  used 
to  fill  a  deficiency,  i.e.,  when  handlers 
use  excess  cranberries  to  fill  their 
growers'  total  annual  allotments  or.  to 
fill  unused  allotment  distributed  by  the 
Committee  to  handlers.  Therefore,  ail 
marketable  cranberries  would  be 
assessed. 

The  record  evidence  shows  that, 
during  a  period  of  volume  regulation, 
inter-handier  transfers  would  not  be 
allowed  without  notifying  the 
Committee.  The  record  indicates  that  if 
handlers  were  allowed  to  conduct  inter- 
handler  transfers  without  prior 
notification  to  the  Committee,  it  would 
be  difficult  for  the  Committee  to 
maintain  inventory  and  administrative 
control  of  the  volume  control  program. 
Inter-handler  transfers  of  excess 
cranberries  would  not  be  permitted  to 
be  used  to  fill  deficiencies  since  a 
handler  who  has  a  deficiency  has 
unused  allotment.  All  unused  allotment 
would  revert  to  the  Committee  for 
distribution  to  handlers  with  excess 
cranberries.  The  record  further  indicates 
that  excess  cranberries  should  only  be 
transferred  for  disposal  in  the  outlets 
prescribed  in  S  929  61. 

New  reportmg  requirements  would  be 
utilized  as  handlers  would  be  required 
to  report  inter-handler  transfers  four 
times  a  year  instead  of  the  current  two 
times  a  year.  These  additional  reports 
are  needed  to  provide  the  Committee 
with  essential  information  to  allow  for 
tracking  the  disposition  and  assessmtyit 
obligation  of  handler-held  cranberry 
inventories  throughout  the  crop  year. 
The  record  indicates  that  these 
additional  reportmg  requirements  would 
not  impact  handlers  negatively 

After  all  unused  allotment  has  been 
allocated,  excess  cranberries  withheld 
buy  a  handler  would  be  made  available 
for  inspection  by  the  Committee  until 
final  disposition  is  completed.  The 
Committee  wishes  to  monitor  any 
excess  cranberry  inventory,  so  there 
would  not  be  any  unauthorized 
movement  or  any  distribution  of  such 
inventory  without  its  knowledge  or 
consent.  These  cranberries  would  be 
stored  temporarily  by  freezing  or  cold 
storage  and  exempt  from  assessment 


obligations.  Excess  cranberries  would 
be  identified  and  labeled  as  such  for 
inspection  by  Committee  staff.  Handlers 
are  responsible  for  submitting  a  written 
plan  to  the  Committee  prior  to  January  1, 
or  another  date  recommended  by  the 
Committee  and  approved  by  the 
Secretary,  which  outlines  procedures  for 
the  systematic  disposal  of  excess 
cranberries  in  noncompetitive  or 
noncommercial  outlets.  The  January  1 
date  is  necessary  in  order  for  the 
Committee  to  have  time  to  review  the 
plan  in  advance  of  handler  disposition 
of  all  excess  cranberries  by  March  1. 

The  record  indicates  that  the  March  1 
date  for  disposition  of  all  excess 
cranberries  is  necessary  in  order  that 
excess  fruit  would  not  be  available  to 
possibly  disrupt  the  marketing  of  the 
next  years  crop.  The  cranberry 
marketing  season  begins  on  September 
1. 

The  record  shows  that  the  written 
plan  submitted  to  the  Committee  by  the 
handler  would  outline  the 
noncommercial  or  noncompetitive 
outlets  to  which  a  handler  wishes  to 
divert  excess  cranberries.  In  addition, 
the  date  and  method  of  final  disposition 
of  the  cranberries  would  be  detailed. 
Such  information  is  necessary  to  ensure 
that  handlers  do  not  maintain  a  large 
carry-over  that  could  have  a  potentially 
disruptive  effect  on  the  market. 
Noncommercial  outlets  include 
charitable  institutions  and  research  and 
development  projects  approved  by  the 
Department  for  the  development  of 
foreign  and  domestic  markets.  These 
research  and  development  projects 
could  involve  dehydration,  radiation, 
freeze  drying,  or  freezing  of  cranberries. 
Noncompetitive  outlets  include  any  non- 
human  food  use  and  foreign  markets, 
except  Canada.  Canada  is  excluded  as 
significant  sales  of  cranberries  to 
Canada  could  result  in  transshipment 
back  to  the  United  States  of  the 
cranberries  exported  there  which  could, 
in  turn,  disrupt  the  U.S.  market. 

Handlers  diverting  excess  cranberries 
to  these  outlets  would  provide 
documentation  from  the  outlets  or,  in  the 
case  of  nonhuman  food  use,  48  hours 
notification  to  the  Committee  prior  to 
disposal.  Notification  of  the  Committee 
48  hours  in  advance  of  disposition 
should  give  the  Committee  sufficient 
time  to  be  available  to  observe  the 
disposition  of  such  cranberries. 
Therefore.  S  929.10  should  be 
amended  to  allow  handlers  to 
temporarily  freeze  or  place  cranberries 
in  cold  storage  facilities  for  a  specified 
period  of  time  during  periods  when  a 
marketable  quantity  has  been 
established  by  the  Secretary.  Section 
929.41  should  be  amended  to  provide 


that  excess  cranberries  are  exempt  from 
assessments.  Section  929.55  should  be 
amended  to  provide  for  prior 
notification  of  the  Committee  when  an 
interhandler  transfer  of  cranberries  has 
occurred  during  a  period  when  a  volume 
regulation  has  been  established.  A  new 
§  929.59  should  be  added  to  provide  for 
the  disposition  of  excess  cranberries 
New  §§  929.60  and  929.61  should  be: 
added  to  provide  for  the  handling  of 
excess  cranberries. 

One  of  the  Committee's  proposals 
which  is  included  in  the  Notice  of 
Hearing  was  the  modification  of  the 
definition  of  "established  cranberry 
acreage"  for  the  sake  of  clarification. 
However,  the  record  evidence  does  not 
support  the  need  for  any  definition  of 
"established  cranberry  acreage"  and 
indicated  that  the  term  would  not  be 
necessary  for  the  administration  of  the 
marketing  order  if  the  proposed 
amendments  are  adopted.  Under  the 
proposed  allotment  program,  sales 
history  would  be  established  for  any 
cranberry  acreage,  not  just  established 
cranberry  acreage.  Therefore,  §  929.16 
which  defines  established  cranberry 
acreage  should  be  deleted.  In  addition, 
proposed  §  929.48(a)(4)  should  be 
modified  to  refiect  the  deletion  of  the 
term  "established  cranberry  acreage." 

Opposition  to  the  proposed  sales 
history  program  was  presented  at  by 
Charies  S.  Thompson  at  the  Plymouth, 
Massachusetts,  hearing  session,  Mr. 
Robert  Hitt  at  the  Portland,  Oregon, 
hearing  session,  and  in  Thompson's, 
Wright's,  and  A.  Wright's  briefs. 

Wrights  and  Thompson's  briefs 
opposed  the  potential  impact  the 
amendments  would  have  on 
independent  cranberry  growers.  Both 
stated  that  the  amendments  favor  the 
large  cooperatives  in  that  unused  annual 
allotment  could  be  "traded"  within  the 
large  cooperatives,  and  independent 
growers  would  be  discriminated  against 
because  they  would  not  be  allocated 
any  of  the  unused  allotment. 

It  should  be  emphasized  that  any 
grower's  unused  allotment  would  be 
used  equitably  by  the  grower's  handler 
for  excess  cranberries  held  by  the 
handler.  Furthermore,  any  unused 
allotment  still  remaining  would  revert  to 
the  Committee,  which  would  then 
distribute  such  excess  equitably  to 
handlers  who  are  requesting  unused 
allotment.  This  is  supported  throughout 
the  record.  Thus,  these  provisions 
eliminate  the  type  of  potential 
unfairness  that  was  of  concern  to  the 
opposition  witnesses  and  commenters. 

Wright  also  did  not  favor  the 
provision  which  stated  that  if  the  yield 
on  new  bogs  is  less  than  that  estimated, 
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the  grower  would  ool  be  credited  with 
the  unosed  portion,  of  such  grower'a 
annual  allotmeBt.  According  ta  VSrigbl, 
this  noM  dracrininate  against  the 
grower  in  thai  if  tbc  grower's  total 
commercial  sales  exceed  the  stale 
a'.erage.  such  grower  woold  never  be 
able  to  bring  art*  bogs  tolo  prodactkm 
since  there  w«oId  never  be  adeqwote 
annual  aUotnien*  to  do  so. 

The  prr>posed  procedtrre  for 
comptrting  sales  history  for  cranberry 
acreage  provides  odrerwise.  Record 
evidence  on  this  proposal  indicates  that 
a  grower's  sales  history  would  be 
calculated  on  the  grower's  actual  sales 
which  wonld  be  expressed  as  an 
average  of  the  beit  fonr  of  the  previoos 
six  years  of  sales.  Each  year,  a  grower's 
sales  history  would  be  automafically 
recalculated  by  the  Committee  with  the 
newest  crop  year's  sales  being  added 
and  the  oldest  crop  year's  sates  being 
dropped  from  the  six-year  period.  As 
desciibcd  earlKr.  c{  prodactioo  and 
sales  began  from  new  bogs  or  raarshea. 
the  sales  history  would  be  computed 
based  qq  the  number  of  yeaxs  of  actual 
sales  until  tour  years  of  sales  are 
reached  or,  when  Acre  is  no  sales 
history,  the  Committee  would  use  the 
state  ave:  age  yield  nmltiplted  fay  the 
grower's  ciaaberry  acreage  la  calculate 
the  grower's  allotmenl.  Tberefare. 
during  a  year  of  reg>>iaUoo.  a  grower 
would  be  able  to  have  a  sales  hislory  on 
all  cranberry  producing  acreage. 

Wright  added  that  the  marketing 
order  should  contain  a  clear  definition 
of  the  Act  »  that  an  asna^  allotment  is 
not  implemented  capriciously  and 
illegally.  The  Act  is  deariy  defined  in 
S  929.2  of  the  order.  Federal  nnarketiny 
orders  are  authorized  by  the  Act  as\d 
niles  Mtd  regidatiom  issued  laider  the 
orders  are  speci&cally  anlinrned  under 
that  Act.  b»  addstiom,  the  Granberry 
marketing  order  is  administered  by 
growers  who  are  nominated  by  the 
indastry  atti  selected  by  die  Secretary 
of  Agrkuteire.  The  Ck«natte»  otesfibers 
represent  die  erzoberry  industry  and 
make  recommendations,  which  inchidc 
establishing  yohme  regaiateon,  to  the 
Secretary.  AH  nctmwaendaitiaoa  naat  be 
approved  bj  the  SecreUry  before  Ihey 
are  impleBJOrted  by  the  Committee 
Eadh  iiiiaiMHiidHlinw  made  by  the 
Committee  is  individually  reviewed  sad 
evaluated  by  die  Depmtvaent.  ta,  issaing 
regulations,  the  Dcf  artnent  adheres  to 
the  requireoMBto  of  the  cnuibeiy 
marketing  ofder.  and  appficabte  atatute* 
and  Departmental  pobciea.  These 
procedufca  aw  sof&ciest  to  prevent  ri»e 
arbitrary  aad  uiyiickiaa  impteraentation 
of  volume  eontial  ii^ahilinm. 


'vVrighrt,  Thowff  9WI.  amd  A.  "Wrrght 
discassed  addrtkMval  conGerns  whrch  did 
not  specifieaWy  adtfress  the  substance  of 
the  proposals,  but  were  generarty 
opposed  to  lar^Re  handlers,  the 
Department.  an6  aUotnent  programs. 
These  provisiaM.  if  adopted,  would 
be  more  e«|o>table  to  all  growers  and 
wouki  reduce  barriers  to  entry.  Record 
evidence  indicates  that  the  adepfion  of 
the  sales  history  concep*  would  have  a 
negligible  impact  on  the  mafority  of 
growers.  In  addition,  the  changes 
represented  by  this  issse  was  swpported 
by  the  record  evidence. 

The  safes  histrrry  concept  has  been 
widely  endorsed  by  aF!  segments  of  the 
industry.  Wifnesees  from  the  Wesi 
Coast,  Wisconsin,  and  the  East  Co99t. 
major  cooperative  kartdlers  and 
independent  hawilers,  gro'»rers  for  the 
major  cooperati**,  and  s»»n 
independent  handlers  alt  testified  that 
the  sales  history  program  as  proposed 
by  the  Comfnittee  woold  best  serve  *e 
interest  of  all  segments  of  the  industry 
and  effectaste  the  declared  purposes  of 
the  Act. 

fS>  Section  929.21  ahvM  be  amended 
to  p«mde  that  Commrttee  members  be 
lin»*ed  to  serving  Ifwee  consecittrve  Iwo- 
year  teraw  of  office.  This  ehtage  is 
consialenf  w»th  Etepartment's  Guidefines 
which  provide  for  rmwtmg  committee 
tenure  for  members  and  aftemates. 
Currently,  the  order  does  ao*  Rmrf  the 
tenure  of  Comniittee  members.  Tw».  the 
Committee  recowi mended  that 
Committee  mftmbuis  be  Rwnfed  to 
serving  three  GWisecafive  two-year 
terms  of  office.  The  terms  of  alternates 
woaW  not  be  fimit«d  Members  servii^ 
three  consecafive  terms  woold  again 
become  eligible  to  serve  on  the 
Coamiittee  by  not  serving  for  one  hiti 
term  as  eidwr  a  aiember  or  aa  al»emate 
member.  The  Cuawiitltc  also  proposed 
that  the  Secretary  o*  Agriculture  retain 
discretion  to  waive  this  Rmrlation  A  a 
situation  arises  when  no  other  quaSfied 
candidate  can  be  feand. 

Record  evidence  hrScafes  that  rtiis 
proposal  vronH  aOew  for  different  and 
more  contemporary  ideaatobe 
represented  on  Ae  CbnaKttec  tm^ 
would  be  conaistait  wHh  the 
Department's  1MB  GoideHiies.  The 
DepartnenTs  poficy  sfated  in  the 
Guidehnes  ia  thai  a  Ciman»tltee 
member's  caaoec»ftv»  service  ahoofd  be 
limited  to  a  total  of  six  years.  The 
Guidelines'  goai  ia  to  encourage  and 
foster  to  the  majuB>— »  extent  possfWe, 
broad-based  paideipatiwn  hj  aB 
members  of  t*«  regafatad  eommanity  in 
the  admiaiBtnrtioa  of  tite  marfceting 
order.  This  obfeetrwe  w  best  met  by  soch 
a  limitation^ 


Record  evidence  also  sopported 
authority  for  sfaggeied  implenientatioTi 
of  tenure  reqTsrremerrts  which  would 
allow  8  gradtial  tnmffver  of  Committee 
members.  The  record  snggrsts  that,  if 
this  proposed  amendment  is  adopted 
and  temrre  RmftatiarTS  were  to  be 
applied  to  all  Cunimrftee  members  at 
once,  most,  if  not  aB,  of  the  Commtftee 
members  woirld  be  trreRgible  to  serve  for 
the  next  term  of  office.  This  could  cause 
difBctdties  if  no  other  qualified 
candidates  coaW  be  formd. 

Therefore,  in  accordance  with  record 
evidence,  the  Commfrtee's  proposal  is 
modified  to  provide  for  staggered 
implementation  of  tenure  requirements 
for  Committee  nteinbeia  to  prechide  the 
loss  of  sH  or  most  of  the  Commrttee 
members  at  one  l:iTm  doe  to  tenore 
limitations.  Members  selected  to 
represent  Drstricts  1  and  Tfarfbe  mrfiaf 
term  foHowing  adoption  of  this  proposed 
a.mendment  woidd  be  eirgrbfe  to  serve 
two  consecutive  terms  of  office  before 
becommg  hwHgrbfe  to  serve  on  the 
Committee.  Members  selected  to 
represent  Districts  3  and  4  end  fte 
public  would  become  ineligible  after 
serving  three  consecative  terms  of 
office.  Thereafter,  all  Committee 
members  woaW  become  inehgibic  to 
serve  on  the  Committee  after  serving 
three  conseretire  terms  of  office.  Such 
individuals  cooW  again  become  effgfble 
to  serve  on  the  Committee  by  not 
serving  on  the  Comntittee  for  one  haB 
term  as  erther  a  wrember  or  an  alteimfte 
member. 

Thompson's  brief  opposed  Ihnrtrng 
Commdtee  temwe  as  he  believed  that  it 
would  not  aBeviale  bis  perceived 
"misalignment  of  rer^rsentation  on  the 
Committee"  i.e..  large  grow-ers  who  are 
part  of  the  large  cooperatK-e  and  an  not 
eligiWe  to  serve  for  a  fonrth  term  of 
office  coald  alfll  be  represented  on  the 
Comwittce  throegh  their  oooperatrve.  In 
addition,  he  befcevea  that  continnfty  t» 
Committee  Baembership  ensmes  that 
Committee  ")mfary  is  retained  over  the 
years.  Thompaon  atatee  *at  Committee- 
related  events  since  the  hicepticn  of  the 
marketing  order  mre  part  of  the 
"collective  raemory"  of  Committee 
members  who  have  aerved  on  the 
Comnwtlee  for  a  lengthy  period  of  time. 

The  Departonent  tfisagrees  with  Mr. 
Thompson's  view  that  diere  is 
misalignment  of  representation  on  the 
Committee.  The  Cmnmittee  consists  of 
seven  grower  members  and  one  puboe 
member,  each  with  an  afPcmate.  The 
cranberry  prodochon  area  is  divided 
into  foar  districts  and  each  district  is 
represented  by  at  least  one  member  am) 
one  alternate  menrber.  The  marfcetiwg 
order  provides  for  noniiiietion  arm 
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selection  procedures  for  Committee 
members  and  their  alternates.  These 
procedures  also  provide  that  a 
cooperative  marketing  organization  that 
handles  more  than  two-thirds  of  the 
total  volume  of  cranberries  during  the 
Fiscal  period  during  which  nominations 
for  membership  on  the  Committee  are 
made  shall  nominate  four  or  more 
qualified  persons  each  for  members  and 
alternate  members.  This  authority  was 
established  through  a  formal  rulemaking 
process  which  included  a  hearing  and  a 
grower  referendum  in  which  growers 
voted  in  favor  of  the  Committees 
membership. 

In  reference  to  the  "history"  of  the 
order,  the  records  and  files  in  the 
Committee's  office  and  the  Department 
contain  a  record  of  rulemaking  actions, 
Committee  meetings,  and 
correspondence  since  the  inception  of 
the  order.  This  record  provides  adequate 
institutional  memory  to  provide 
continuity  of  marketing  order 
administration  if  limits  to  Committee 
tenure  are  adopted. 

(4)  Section  929.41  should  be  amended 
to  provide  that  cranberries  are  to  be 
assessed  based  on  their  weight  when 
acquired  by  the  handler  prior  to 
shrinkage  and  that,  in  the  event  of 
volume  regulation,  excess  cranberries 
would  not  be  assessed  unless  and  until 
they  are  used  to  fill  allotment 
deficiencies  of  growers. 

Currently,  an  assessment  rate  per  100- 
pound  barrel  Is  applied  to  the  total 
barrels  of  cranberries  when  a  handler 
handles  them — not  when  cranberries  are 
received  from  the  grower.  The  record 
indicates  that  fresh  cranberries  usually 
experience  a  loss  in  weight  between  the 
time  received  by  the  handler  and  when 
they  are  actually  handled.  This  loss, 
which  is  referred  to  as  shrinkage,  is  due 
to  a  combination  of  factors,  e.g.,  the 
cleaning  and  screening  process,  spillage, 
quality  deterioration,  and  damage 
during  the  period  between  receipt  and 
handling.  Thus,  shrinkage  is  the 
difference  between  the  weight  of 
cranberries  received  by  the  handler 
from  a  grower  and  the  weight  of 
cranberries  actually  handled  by  the 
handler.  Shrinkage  does  not  account  for 
non-cranberry  material  such  as  twigs, 
leaves,  and  dirt.  The  Committee 
recommended  that  cranberries  be 
assessed  based  on  their  weight  when 
acquired  by  the  handler  prior  to 
shrinkage.  Thus,  handlers  would  be 
assessed  on  all  cranberries  received,  at 
the  time  they  are  received,  so  that 
assessment  income  would  not  be  lost 
due  to  shrinkage.  The  record  shows  that 
this  proposed  amendment  would  also 
result  in  assessments  being  calculated 


on  the  basis  of  the  actual  weight  of  the 
berries  prior  to  shrinkage,  excluding  the 
leaves,  twigs,  sticks,  rocks,  and  other 
non-cranberry  materials. 

Record  evidence  shows  that  all 
cranberries  are  obtained  by  a  handler 
for  the  purpose  of  handling,  no  matter 
what  actual  use  the  handler  eventually 
chooses  for  the  cranberries.  Thus,  during 
a  period  when  volume  controls  are  not 
in  effect,  ail  cranberries  should  be 
subject  to  assessment.  However,  during 
a  period  of  volume  regulation,  all 
cranberries,  with  the  exception  of 
excess  cranberries,  should  be  subject  to 
assessment.  Excess  cranberries  would 
not  fit  the  proposed  change  in  the 
definition  of  "handle"  and.  thus,  could 
not  be  assessed. 

Record  evidence  and  the  testimony 
support  this  proposal.  Under  this 
proposal,  assessments  would  be  applied 
to  the  weight  of  the  cranberries  as 
delivered.  In  addition,  excess 
cranberries  would  not  be  subject  to 
assessments. 

(5)  A  new  S  929.17  should  be  added  to 
define  "barrel."  Currently,  the  marketing 
order  does  not  include  a  definition  of  the 
term  "barrel."  The  term  "barrel,"  which 
is  100  pounds  of  cranberries,  is  used  and 
understood  by  growers  and  handlers. 
Growers  report  their  sales  on  a  yearly 
basis  in  barrels.  Handlers  report  the 
amount  of  cranberries  acquired  from 
growers  and  the  disposition  of  such 
cranberries  during  the  crop  year  in 
barrels.  The  Committee  maintains 
records  of  all  cranberries  acquired,  sold 
and  otherwise  disposed  of  using  the 
term  "barrel"  or  "barrels."  Under  this 
proposal,  a  "barrel"  would  be  defined  as 
"a  quantity  of  cranberries  equivalent  to 
100  pounds  of  cranberries." 

The  hearing  record  supports  the  use  of 
the  term  barrel.  Handlers,  growers  and 
processors  routinely  measure  amounts 
of  cranberries  in  barrels  and  fractions 
thereof,  and  a  barrel  refers  to  a  100- 
pound  barrel  of  cranberries.  The 
inclusion  of  a  definition  of  barrel 
meaning  100  pounds  of  cranberries 
would  reflect  current  usage  in  the 
cranberry  industry. 

(6)  The  marketing  order  should  be 
amended  to  make  other  miscellaneous 
changes  that  would  be  consistent  with 
the  proposed  changes,  if  adopted.  The 
miscellaneous  changes  would  include 
redesignating  $$  929.60,  929.61,  929.62, 
and  929.63  of  Reports  and  Records  as 
§§929.62.  929.63,  929.64,  and  929.65. 
respectively.  In  addition,  §§  929.65, 
929.66,  929.67,  929  68.  929.69,  929.70, 
929.71,  929.72,  929.73.  929.74,  and  929.75 
of  Miscellaneous  Provisions  would  be 
redesignating  as  §§  929.67,  929.78, 
929.79,  929.70,  929.71,  929.72.  929.73. 


929.74,  929.75,  929.76,  and  929.77, 
respectively.  Further,  if  the  proposed 
rhanges  are  adopted,  §§  929.107, 
929.108,  929.109,  929.110,  929.148,  929.150, 
929.151,  and  929.153  of  the  rules  and 
regulations  of  the  cranberry  marketing 
order  would  be  deleted. 

Testimony  was  presented  at  the 
hearing  which  supported  the  deletion  of 
certain  sections  of  the  order  and  the 
redesignation  of  certain  other  sections 
of  the  order  so  that  all  sections  of  the 
order,  if  amended,  would  be  consistent. 
In  addition,  certain  sections  of  the  rules 
and  regulations  of  the  marketing  order 
would  also  be  deleted. 

The  record  evidence  supports  these 
changes.  Also,  making  these  changes  is 
necessary  so  that  all  sections  of  the 
order  would  be  consistent  if  the 
amendments  are  adopted  and  so  that  all 
sections  of  the  rules  and  regulations 
would  be  consistent  with  the  order 
provisions. 

Rulings  on  Briefs  of  Interested  Persons 

Briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth  in  this 
recommended  decision.  To  the  extent 
that  the  suggested  findings  and 
conclusions  filed  by  interested  persons 
are  inconsistent  with  the  findings  and 
conclusions  of  this  recommended 
decision,  the  requests  to  make  such 
findings  or  to  reach  such  conclusions  are 
denied. 

General  Findings 

Upon  the  basis  of  the  record  it  is 
found  that: 

(1)  The  findings  hereinafter  set  forth 
are  supplementary  to  the  previous 
findings  and  determinations  which  were 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
each  previously  issued  amendment 
thereto.  Except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein,  all  of  the  said  prior  findings 
and  determinations  are  hereby  ratified 
and  affirmed; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  cranberries 
grown  in  the  production  area  in  the 
same  manner  as,  and  are  applicable 
only  to,  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
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specified  in  the  marketing  agreement 
and  order  upon  which  a  hearing  has 
been  held: 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act;  and 

(5)  All  handling  of  cranberries  grown 
in  the  production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs  or  affects 
such  commerce. 

List  of  subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements, 
F.aporting  and  recording  requirements 

Recommended  Further  Amendment  of 
the  Marketing  Agreement  and  Order 

The  following  amendment  of  the 
marketing  agreement  and  order,  both  as 
amended,  is  recommended  as  the 
detailed  means  by  which  the  foregoing 
conclusions  may  be  carried  out: 

1.  The  authority  citation  for  7  CFR 
part  929  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  4fl  Stat.  31,  as 
(iriiended:  7  use.  601-674. 

PART  929-CRANBERRIES  GROWN  IN 
-.  HE  STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON,  WASHINGTON, 
AND  LONG  ISLAND  IN  THE  STATE  OF 
NEW  YORK 

2.  Section  929.10  is  revised  as  follows: 

§  929.10    Handle. 

(a)  Handle  means  (1)  To  can.  freeze, 
or  dehydrate  cranberries  within  the 
production  area  or  (2)  to  sell,  consign, 
deliver,  or  transport  (except  as  a 
common  or  contract  carrier  of 
cranberries  owned  by  another  person) 
fresh  cranberries  or  in  any  other  way  to 
place  fresh  cranberries  in  the  current  of 
commerce  within  the  production  area  or 
between  the  production  area  and  any 
point  outside  thereof  in  the  United 
States  or  Canada. 

(b)  The  term  handle  shall  not  include: 
(1)  The  sale  of  nonharvested 
cranberries:  (2)  the  delivery  of 
cranberries  by  the  grower  thereof  to  a 
handler  having  packing  or  processing 
facilities  located  within  the  production 
area;  (3)  the  transportation  of 


cranberries  from  the  bog  where  grown 
to  a  packing  or  processing  facility 
located  within  tlie  production  area;  or 
(4)  the  cold  storage  or  freezing  of  excess 
cranberries  for  the  purpose  of  temporary 
storage  during  periods  when  an  annual 
allotment  percentage  is  in  effect  prior  to 
their  disposal,  pursuant  to  §  929.59. 

§929.13    [Rwnovcd] 

3.  Section  929.13  is  removed. 

4.  A  new  §  929.13  is  added  to  read  as 
follows: 

§929.13    SalMNstory. 

Sales  history  means  the  number  of 
barrels  of  cranberries  established  for  a 
grower  by  the  committee  pursuant  to 
§  929.48. 

5.  Section  929.15  is  revised  to  read  as 
follows: 

§  929.15    Annual  allotment 

A  grower's  annual  allotment  for  a 
particular  crop  year  is  the  number  of 
barrels  of  cranberries  determined  by 
multiplying  such  grower's  sales  history 
by  the  allotment  percentage  established 
pursuant  to  §  929.49  for  such  crop  year. 

§929.16    [Removed] 

6.  Section  929.16  is  removed. 

7.  A  new  §  929.17  is  added  to  read  as 
follows: 

§  929.17    Barrel. 

Barrel  means  a  quantity  of 
cranberries  equivalent  to  100  pounds  of 
cranberries. 

8.  Section  929.21  is  revised  to  read  as 
follows: 

§  929.21    Term  of  office. 

The  term  of  office  for  each  member 
and  alternate  member  of  the  committee 
shall  be  for  two  years,  beginning  on 
August  1  of  each  even-numbered  year 
and  ending  on  the  second  succeeding 
July  31.  Members  and  alternate  members 
s'nall  serve  the  term  of  office  for  which 
they  are  selected  and  have  been 
qualified  or  until  their  respective 
successors  are  selected  and  have  been 
qualified.  Beginning  on  August  1  of  the 
even-numbered  year  following  the 
adoption  of  this  amendment,  committee 
members  shall  be  limited  to  three 
consecutive  terms:  Provided.  That 
committee  members  representing 
Districts  1  and  2  shall  be  limited  to  two 
consecutive  terms  of  office  for  the  initial 
period  following  adoption  of  this 
amendment.  The  consecutive  terms  of 
office  for  alternate  members  shall  not  be 
limited.  Members  serving  three 
consecutive  terms  may  become  eligible 
to  serve  on  the  committee  by  not  servir? 
for  one  full  term  as  either  a  member  or 


an  alternate  member,  unless  specifically 
exempted  by  the  Secretary. 

9.  Section  929.41  is  revised  to  read  as 
follows; 

§  929.41    Asaeesmenta. 

(a)  As  a  handler's  pro  rata  share  of 
the  expenses  which  the  Secretary  finds 
are  reasonable  and  likely  to  be  incurred 
by  the  committee  during  a  fiscal  period, 
a  handler  shall  pay  to  the  committee 
assessments  on  all  cranberries  acquired 
88  the  first  handler  thereof  during  such 
period,  except  as  provided  in  §  929.55: 
Provided,  That  no  handler  shall  pay 
assessments  on  excess  cranberries  as 
provided  in  §  929.57.  The  payment  of 
assessments  for  the  maintenance  and 
functioning  of  the  committee  may  be 
required  under  this  part  throughout  the 
period  it  is  in  effect,  irrespective  of 
whether  particular  provisions  thereof 
are  suspended  or  become  inoperative. 

(b)  The  Secretary  shall  fix  the  rate  of 
assessment  to  be  paid  by  each  handler 
during  a  fiscal  period  in  an  amount 
designated  to  secure  funds  sufficient  to 
cover  the  expenses  which  may  be 
incurred  during  such  period  and  to 
accumulate  and  maintain  a  reserve  fund 
equal  to  approximately  one  fiscal 
period's  expenses.  At  any  time  during  or 
after  the  fiscal  period,  the  Secretar>'  may 
increase  the  assessment  rate  in  order  to 
secure  funds  sufficient  to  cover  any  later 
finding  by  the  S€cretar>'  relative  to  the 
expenses  which  may  be  incurred.  Such 
increase  shall  be  applied  to  all 
cranberries  acquired  during  the 
apphcable  fiscal  period.  In  order  to 
provide  funds  for  the  administration  of 
the  provisions  of  this  part  during  the 
first  part  of  a  fiscal  year,  before 
sufficien;  operating  income  is  available 
from  assessments,  the  committee  may 
accept  the  payment  of  assessments  in 
advance  and  may  also  borrow  money 
for  such  purposes. 

(c)  If  a  handler  does  not  pay  such 
assessment  within  the  period  of  lime 
prescnbed  by  the  committee,  the 
assessment  may  be  increased  by  either 
a  late  payment  charge,  or  an  interest 
charge,  or  both,  at  rates  prescribed  by 
the  committee,  with  the  approval  of  the 
Secretary. 

10.  Section  929.45  is  revised  to  read  as 
follows: 

§  929.45    Researc^  ar>d  developmenL 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  or 
provide  for  the  establishment  of 
production  research,  marketing 
research,  and  market  development 
projects  designed  to  assist,  improve,  or 
promote  the  marketing,  distnbution, 
consumption,  or  efficient  production  of 
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cranberries.  The  expenie  of  such 
projects  shall  be  paid  from  funds 
collected  pursuant  to  &  929.41,  or  from 
such  other  funds  as  approved  by  the 
Secretary. 

(b)  The  committee  may.  with  the 
approval  of  the  Secretary,  establish 
rule*  and  regulations  as  necessary  for 
the  unplementation  and  operation  of  this 
section. 

§929.48    (Removed] 

It.  Section  929.48  is  removed. 
12.  A  new  5  929.48  is  added  to  read  as 
follows: 


§929l48    Sates  hMory. 

(a)  Determination  of  soles  history.  (1) 
The  initial  sales  history  shall  be 
computed  by  the  committee  for  each 
grower  using  the  best  four  out  of  six 
years  of  such  grower's  sales  history, 
which  shall  include  all  commercial  sales 
from  the  first  complete  crop  year 
following  adoption  of  this  amendment, 
plus  the  prior  five  years  history  of 
commercial  sales,  except  as  otherwise 
provided  in  paragraph  (a)(5)  of  this 
section.  For  a  grower  with  four  years  or 
less  of  commercial  sales  history,  the 
initial  sales  history  shall  be  computed 
by  the  committee  using  ail  available 
years  of  such  grower's  commercial  sales 
history. 

(2)  A  new  sales  history  shall  be 
computed  for  each  grower  after  each 
crop  year  during  which  no  volume 
regulation  was  established,  in  the  same 
manner  as  for  the  initial  sales  history, 
except  that  the  most  recent  crop  year 
shall  be  used  instead  of  the  earliest  crop 
year,  and  except  as  otherwise  provided 
in  paragraph  (a)(4)  of  this  section.  The 
committee,  with  the  approval  of  the 
Secretary,  may,  by  regulation,  alter  the 
number  and  identity  of  years  to  be  used 
in  computing  these  subsequent  sales 
histories. 

(3)  A  new  sales  history  shall  be 
calculated  for  each  grower  after  each 
crop  year,  during  which  a  volume 
regulation  has  been  established,  using  a 
formula  determined  by  the  com.mittee, 
with  the  approval  of  the  Secrctu.^y. 

(4)  Beginning  with  the  first  complete 
crop  year  following  the  adoption  of  this 
section,  if  a  grower  has  no  commercial 
sales  from  such  grower's  established 
cranberry  acreage  for  three  consecutive 
crop  years,  due  to  forces  beyond  the 
grower's  control,  the  committee  shall 
compute  a  level  of  commercial  sales  for 
the  fourth  year  for  that  acreage  using  an 
estimated  production,  obtained  by 
crediting  the  grower  with  the  average 
sales  from  the  preceding  three  years 
Hnring  which  sales  occurred.  Any  and 
all  relevant  factors  regarding  the 
grower's  lo^t  production  may  be 


considered  by  the  committee  prior  to 
establishing  a  sales  history  for  such 
acreage. 

(5)  The  committee  shall  compute  a 
sales  history-  for  a  grower  who  has  no 
history  of  sales  associated  with  such 
grower's  cranberry  acreage,  dunng  a 
period  when  a  volume  regulation  has 
been  established,  using  the  greater  of 
the  following:  (i)  The  total  estimated 
commercial  sales  from  a  grower's 
cranberry  acreage,  or  (ii)  The  state 
average  yield  per  acre  multiplied  by  the 
grower's  cranberry  producing  acreage. 
Provided.  That  a  grower  receiving  a 
sales  history  computed  under  either  of 
these  methods  shall  not  be  eligible  to 
have  deficiencies  filled. 

(b)  Grower  report.  Each  grower  who 
wishes  to  market  cranberries  under  the 
marketing  order  shall  file  a  report  with 
the  committee  by  January  15  of  each 
crop  year,  indicating  the  total  acreage 
harvested,  the  total  commercial 
cranberry  gales  in  barrels  from  such 
acreage,  and  the  amount  of  any  new  or 
renovated  acreage  planted. 

|c)  The  committee  may  establish  with 
the  approval  of  the  Secretary,  rules  and 
regulations  necessary  for  the 
implementation  and  operation  of  this 
section. 

13.  Section  929.49  is  revised  to  read  as 
follows: 

§  929.49    Marketable  quantity,  allotment 
percentage  and  annual  allotment. 

(a)  Marketable  quantity  and  allotment 
percentage.  If  the  Secretary  finds,  from 
the  recommendation  of  the  committee  or 
from  other  available  information,  that 
limiting  the  quantity  of  cranberries 
purchased  from  or  handled  on  behalf  of 
growers  during  a  crop  year  would  tend 
to  effectuate  the  declared  policy  of  the 
Act,  the  Secretary  shall  determine  and 
establish  a  marketable  quantity  for  that 
crop  year. 

(b)  The  marketable  quantity  shall  be 
apportioned  among  growers  by  applying 
the  allotment  percentage  to  each 
grower's  sales  history,  established 
pursuant  to  §  929,48.  Such  allotment 
percentage  shall  be  established  by  the 
Secretary  and  shall  equal  the 
marketable  quantity  divided  by  the  total 
of  all  growers'  sales  histories.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
no  handler  shall  purchase  or  handle  on 
behalf  of  any  grower  cranberries  not 
within  such  grower's  annual  allotment. 

(c)  In  any  crop  year  in  which  the 
production  of  cranberries  is  estimated 
by  the  committee  to  be  equal  to  or  less 
than  its  recommended  marketable 
quantity,  the  committee  may  recommend 
and  the  Secretary  may  increase  or 
suspend  the  allotment  percentage 
applicable  to  that  year.  In  the  event  it  is 


found  that  the  market  demand  is  greater 
than  the  marketable  quantity  previously 
set,  the  committee  may  recommend  and, 
the  Secretary  may  increase  such 

quantity. 

(d)  Issuance  of  annual  allotments.  The 
committee  shall  require  all  growers  to 
qualify  for  their  allotment  by  Filing  with 

the  committee,  on  or  before  April  15  of  i 

each  year,  a  form  wherein  growers         ' 
include  the  following  information;  The 
location  of  their  cranberry  producing 
acreage  from  which  their  annual 
allotment  will  be  produced;  the  amount 
of  acreage  which  will  be  harvested: 
changes  in  location,  if  any,  of  annual 
allotment;  and  such  other  information, 
including  a  copy  of  any  lease  agreement, 
as  is  necessary  for  the  committee  to 
administer  this  part.  On  or  before  June  1, 
the  committee  shall  issue  to  each  grower 
an  annual  allotment  determined  by 
applying  the  allotment  percentage 
established  pursuant  to  paragrsph  (b)  of 
this  section  to  the  grower's  sales  history. 

(e)  On  or  before  June  1  of  any  year  in 
which  an  allotment  percentage  is 
established  by  the  Secretary,  the 
committee  shall  notify  each  handler  of 
the  annual  allotment  that  can  be 
handled  for  each  grower  whose  total 
crop  will  be  delivered  to  that  handler.  In 
cases  where  a  grower  delivers  a  crop  to 
more  than  one  handler,  such  grower's 
annual  allotment  will  be  apportioned 
equitably  among  the  handlers. 

(f)  Growers  who  do  not  produce 
cranberries  computed  annual  allotment 
shall  transfer  their  unused  allotment  to 
the  grower's  handler.  The  handler  shall 
equitably  allocate  the  unused  annual 
allotment  to  growers  with  excess 
cranberries  who  deHver  to  such  handler. 
Growers  may  enter  into  an  agreement 
with  the  handler  as  to  the  disposition  of 
their  unused  annual  allotment.  Unused 
annual  allotment  remaining  after  all 
such  transfers  have  occurred  shall  be 
transferred  to  the  committee  pursuant  to 
paragraph  (g)  of  this  section. 

(g)  Handlers  who  receive  cranberries 
more  than  the  sum  of  their  growers' 
annual  allotments  have  "excess 
cranberries."  pursuant  to  \  929.59,  ana 
shall  so  notify  the  committee.  Handlers 
who  have  remaining  unused  allotment 
pursuant  to  paragraph  (f)  of  this  section 
are  "deficient"  and  shall  so  notify  the 
committee.  The  committee  shall 
equitably  distribute  unused  allotment  to 
all  handlers  having  excess  cranberries. 

(h)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
regulations  necessary  for  the 
implementation  and  operation  of  this 
section. 

14.  Section  929.50  is  revised  to  read  as 
follows; 
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§929.50    Trwwftrt. 

(a)  Transfers  to  another  grower.  A 
grower  who  owns  cranberry  acreage  on 
which  a  sales  history  has  been 
established  may  transfer  the  acreage 
and  sales  history  to  another  grower. 
When  transfer  of  acreage  occur, 
transfers  of  sales  history  will  be  made 
under  the  following  conditions: 

(1)  A  lease  agreement  between  the 
owner  of  the  cranberry  producing 
acreage  and  a  lessee:  Terms  of  such 
lease  agreement  shall  be  filed  with  the 
committee  prior  to  the  committee 
recognizing  such  transfer.  The  lease 
agreement  filed  with  the  committee  shall 
include  the  following  information: 

(i)  Name  of  owner  and  lessee;  (ii) 
Starting  and  ending  dates  of  lease;  (iii) 
Amount  of  acreage  transferred;  and  (iv) 
The  amount  of  sales  history  transferred. 

(2)  Total  sale  of  cranberry  acreage. 
When  there  is  a  sale  of  a  grower's  total 
cranberry  producing  acreage,  the  seller 
and  buyer  shall  file  a  completed  transfer 
form  with  the  committee  and  the  buyer 
will  have  immediate  access  to  the  sales 
history  computation  process. 

(3)  Partial  sale  or  lease  of  cranberry 
acreage.  When  less  than  the  total 
cranberry  producing  acreage  is  sold  or 
leased,  sales  history  associated  with  the 
portion  of  the  acreage  being  sold  or 
leased  shall.be  transferred  with  the 
acreage.  The  seller  or  lessor  shall 
provide  the  committee  with  a  completed 
transfer  or  lease  form  outlining  such 
distribution  of  acreage  and  sales  history 
between  the  parties.  Such  transfer  or 
lease  form  shall  include  that  percentage 
of  the  sales  history,  as  defined  in 

§  929.48(a)(1),  attributable  to  the  acreage 
being  transferred  or  leased. 

(4)  Not  transfer  shall  be  recognized  by 
the  committee  unless  the  transferee  and 
transferor  notify  the  committee  in 
writing. 

(5)  In  a  year  of  nonregulation,  in  the 
absence  of  any  sales  history  associated 
with  the  cranberry  acreage  being 
transferred  or  leased,  the  committee 
shall  determine  the  buyer's  or  lessee's 
sales  history  by  using  the  state  average 
yield  per  acre  times  the  cransberry 
producing  acreage. 

(6)  During  a  year  when  a  volume 
regulation  has  been  established,  no 
transfer  or  lease  of  cranberry  producing 
acreage,  without  accompanying  sales 
history,  shall  be  recognized  until  the 
committee  is  in  receipt  of  a  completed 
transfer  or  lease  form. 

(b)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
regulations,  as  needed,  for  the 
implementation  and  operation  of  this 
section. 


15.  Amend  S  929.52  by  revising 
paragraph  (a)  to  read  as  follows: 

§  929.52    Issuance  of  rsgutoUons. 

(a)  The  Secretary  shall  regulate,  in  the 
manner  specified  in  this  section,  the 
handling  of  cranberries  whenever  the 
Secretary  finds,  from  the 
recommendations  and  information 
submitted  by  the  committee,  or  from 
other  available  information,  that  such 
regulation  will  tend  to  effectuate  the 
declared  policy  of  the  Act.  Such 
regulation  shall  limit  the  total  quantity 
of  cranberries  which  may  be  handled 
during  any  fiscal  period  either  by  fixing 
the  free  and  restricted  percentage, 
which  percentages  shall  be  applied  to 
cranberries  acquired  by  handlers  during 
such  fiscal  period  in  accordance  with 
§  929.54,  or  by  establishing  and 
allotment  percentage  in  accordance  with 

§  929.49. 

•         *         *         •         • 

16.  Section  929.55  is  revised  to  read  as 

follows: 

§  929.55    Intertuindler  transfer. 

(a)  Transfer  of  cranberriers  from  one 
handler  to  another  may  be  made  without 
prior  notice  to  the  committee,  except 
during  a  period  when  a  volume 
regulation  has  been  established.  If  such 
transfer  is  made  between  handlers  who 
have  packing  or  processing  facilities 
located  within  the  production  area,  the 
assessment  and  withholding  obligations 
provided  under  this  part  shall  be 
assumed  by  the  handler  who  agrees  to 
meet  such  obligation.  If  such  transfer  is 
to  a  handler  whose  packing  or 
processing  facilities  are  outside  of  the 
production  area,  such  assessment  with 
withholding  obligation  shall  be  met  by 
the  handler  residing  within  the 
production  area. 

(b)  All  handlers  shall  report  all  such 
transfers  to  the  committee  on  a  form 
provided  by  the  committee  four  times  a 
year  or  at  other  such  times  as  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

(c)  The  committee  may  establish,  with 
the  approval  of  the  Secretary,  rules  and 
regulations  necessary  for  the 
implementation  and  operation  of  this 
section. 

17.  A  new  §  29.59  is  added  to  read  as 
follows: 

§  929.59    Excess  cranberries. 

(a)  Whenever  the  Secretary 
establishes  an  allotment  percentage, 
pursuant  to  §  929.52,  handlers  shall  be 
notified  by  the  committee  of  such 
allotment  percentage  and  shall  withhold 
from  handling  such  cranberries  in 
excess  of  the  total  of  their  growers' 
annual  allotments  obtained  during  such 


period.  Such  withheld  cranberries  shall 
be  defined  as  "excess  cranberries"  after 
all  unused  allotment  has  been  allocated. 

(1)  Excess  cranberries  received  by  a 
handler  shall  be  made  available  for 
inspection  by  the  committee  or  its 
representatives  from  the  time  they  are 
received  until  final  disposition  is 
completed.  Such  excess  cranberries 
shall  be  identified  in  such  manner  as  the 
committee  may  specify  in  its  rules  and 
regulations  with  the  approval  of  the 
Secretary. 

(2)  All  matters  dealing  with  handler- 
held  excess  cranberries  shall  be  in 
accordance  with  such  rules  and 
regulations  established  by  the 
committee,  with  the  approval  of  the 
Secretary. 

(b)  Prior  to  January  1,  or  such  other 
date  as  recommended  by  the  committee 
and  approved  by  the  Secretary,  handlers 
holding  excess  cranberries  shall  submit 
to  the  committee  a  written  plan  outlining 
procedures  for  the  systematic  disposal 
of  such  cranberries  in  the  outlets 
prescribed  in  §  929.61. 

(c)  Prior  to  March  1,  or  such  other  date 
as  recommended  by  the  committee  and 
approved  by  the  Secretary,  all  excess 
cranberries  shall  be  disposed  of 
pursuant  to  §  929.61. 

§§  929.65—929.75    [Redesignated  as 
§§  929.57-929.77) 

§§  929.60—929.63    [Redesigr^ated  as 
§§929.62-929.651 

18.  Redesignate  §§  929.65.  929.66. 

929.67.  929.68,  929.69.  929. 70,  929.71, 

929.72.  929.73,  929.74.  and  929.75  of 
Miscellaneous  Provisions  as  §§  929.67, 

929.68.  929.69,  929.70.  929.71.  929.72. 

929.73.  929.74.  929.75.  929.76.  and  929.77, 
respectively  and  redesignate  §§  929.60, 
929.61  and  929.63  of  Reports  and 
Records  as  §§  929.62.  929.63,  929.64  and 
929.65  respectively 

19.  A  new  §  92960  is  added  to  read  as 
follows: 

§  929.60    Handling  for  speci* purposes. 

Regulations  in  effect  pursuant  to 
§§  929  10.  929.41,  929.47.  92948,  929  49, 
929.51,  929.52,  or  929. 53  or  any 
combination  thereof,  may  be  modified, 
suspended,  or  terminated  to  facilitate 
handling  of  excess  cranbemes  for  the 
following  purposes: 

(a)  Charitable  institutions; 

(b)  Research  and  development 
projects  described  pursuant  to  section 
929.61; 

(c)  Any  nonhuman  food  use; 

Id)  Foreign  markets,  except  Canada; 
and 

(e)  Other  purposes  which  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 
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2a  A  new  I  929.61  is  added  to  read  as 
follows: 

S  Mf  .6 1    Oullats  for  tiCMS  cninb«n1«s. 

(a)  Noncoaimercicd  outlets.  Excess 
cranberries  may  be  disposed  of  only  in 
the  following  noncommercial  outlets 
that  the  committee  finds,  with  the 
approval  of  the  Secretary,  meet  the 
requirements  outlined  in  paragraph  (c| 
of  this  section: 

(1)  Charitable  institutions,  and 

(2)  Research  and  development 
projects  approved  by  the  U.S. 
Department  of  Agriculture  for  the 
development  of  foreign  and  domestic 
markets,  including,  but  not  limited  fo. 
dehydration,  radiation,  freeze  drying,  or 
freezing  of  cranberries. 

(b)  Noncompetitive  outlets.  Excess 
cranberries  may  be  sold  to  outlets  that 
the  committee  finds,  with  the  approval 
of  the  Secretary,  are  noncompetitive 
with  established  markets  for  regulated 
cranberries  and  meet  the  requirements 
outlined  in  paragraph  (c)  of  this  section 
These  outlets  include:  (1)  Any 
nonhuman  food  use;  and  (2)  Foreign 
markets,  except  Canada. 

(c)  Requinments  for  diversion.  The 
following  requirements,  as  applicdble. 
shall  be  met  by  the  handler  diverting 
excess  cranberries  into  noncompetitive 
or  noncommercial  outlets: 

(1)  Diversion  to  charitable 
institutions.  A  statement  from  the 
charitable  institution  shall  be  submitted 
to  the  committee  showing  the  quantify 
of  cranberries  received  and  certifying 
that  the  cranberries  will  be  utilized  by 
the  institution: 

(2)  Diversion  to  research  and 
development  projects.  A  report  shall  be 
given  to  the  committee  describing  the 
project,  quantity  of  cranberries  diverted. 
and  date  of  disposition; 

(3)  Diversion  to  a  nonhuman  food  use 
Notification  shall  be  given  to  the 
committee  at  least  48  hours  prior  to  such 
disposition:  and 

(4)  Diversion  to  foreign  markets. 
except  Canada.  A  copy  of  the  onboard 
bill  of  lading  shall  be  submitted  to  the 
committee  showing  the  amount  of 
cranberries  loaded  for  export. 

(d)  The  storage  and  disposition  of  all 
excess  cranberries  withheld  from 
handling  shall  be  subject  to  the 
supervision  and  accounting  control  of 
the  committee. 

|e)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  as 
needed  rules  and  regulations  for  the 
implementation  and  operation  of  this 
section. 


Dated  January  15. 1991. 
Kenneth  C.  Clayloo, 
Acting  Administrator 
jFR  Doc  91-1302  Filed  1-17-m;  8:45  am] 

BILIJNO  CODE  )41»-02 

7  CFR  Part  1046 

(Docket  Na  AO-123-A60:  DA-«0-«021 

Milk  in  the  Loulsvmfr-Laxlngton- 
Evansvtnc  Marketing  Area;  Decision  on 
Proposed  Amendments  to  Marketing 
Agreement  and  to  Order 

January  10.  1991 

agency:  Agricultural  Markehng  Service. 

USDA 

ACnOM:  Proposed  rule. 

summary:  This  decision  would  change 
the  pooling  requirements  for  a  city  plant 
and  a  country  plant  under  the  Louisville- 
Lexington-Evansville  milk  order.  The 
proposed  amendments  were  proposed  or 
supported  by  several  dairy  fanner 
cooperatives  that  pool  a  substantial 
amount  of  milk  on  the  market.  One 
change  would  count  milk  diverted  from 
a  city  plant  to  other  plants  as  a  receipt 
of  the  city  plant  in  determining  the  city 
plant's  Class  I  utilization  for  pool  plant 
status.  Another  amendment  would  apply 
a  "net  shipment"  concept  to  movements 
of  milk  between  a  country  plant  and  a 
city  plant  in  determining  whether  the 
country  plant  qualifies  to  be  a  pool 
plant.  The  changes  are  based  on  the 
record  of  a  public  hearing  held  in 
Louisville.  Kentucky,  on  March  13-14, 
1990.  These  changes  are  needed  in  order 
to  make  more  milk  available  to  meet  the 
fluid  needs  of  the  market.  A  referendum 
will  be  conducted  to  determine  whether 
producers  who  supplied  milk  for  the 
marketing  area  during  October  1990 
favor  the  issuance  of  the  proposed 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Croene,  Marketing  Specialist. 
USDA/AMS /Dairy  Division.  Order 
Formulation  Branch,  room  2968.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456.  (202)  447-2089. 
SUPPLEMENTARY  WtfORMATKHC  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C  801-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entnies.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  The 
amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

Armour  Dairy  and  Food  Oils 
Company  (Armour  Dairy)  contended 
that,  contrary  to  the  assertion  by  the 
Administrator  of  the  Agricultural 
Marketing  Service,  adoption  of  the 
amendments  proposed  in  the 
recommended  decision  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (the 
small  Kentucky  dairy  producer). 

Armour  Dairy  qualifies  as  a  country 
plant  under  the  current  provisions  of  the 
Louisville-Lexington-Evansville  milk 
order  The  plant  receives  milk  from  a 
number  of  small  Kentucky  dairy 
farmers.  The  company  delivers  milk  to 
the  Dean  Foods  Company  on  days  that  it 
bottles  milk.  On  nonbottling  days,  the 
Dean  Foods  Company  does  not  require 
milk  from  Armour  Dairy  and  sometimes 
needs  to  divert  other  milk  supplies  that 
are  surplus  to  the  fluid  m.ilk  needs  of  the 
Dean  plant  to  the  Armour  Dairy. 

It  may  well  be  that  the  receipt  of  fluid 
milk  from  the  Dean  plant  may  preclude 
Armour  Dairy  from  qualifying  as  a 
country  plant  under  the  revised  pool 
qualification  standards  for  a  country 
plant.  In  that  revised  pool  qualification 
standards  for  a  country  plant.  Dairy 
farmers  associated  with  Armour  would 
not  be  able  to  share  in  the  pool  proceeds    | 
if  this  were  to  happen.  In  that  event  one 
of  the  options  available  to  the  Armour 
and  Dean  plants  is  to  qualify  the  dairy 
farmers  now  shipping  to  the  Armour 
plant  as  producers  of  the  Dean  plant. 
Then  on  the  days  when  milk  is  bottled 
at  the  Dean  plant,  the  milk  of  such 
producers  could  be  delivered  directly  to 
the  Dean  plant.  On  the  nonbottling  days 
the  milk  of  such  producers  could  be 
diverted  to  the  Armour  plant.  Such 
method  of  operation  would  retain 
producer  status  for  the  current  dairy 
farmers  who  are  supplying  the  .Armour 
Dairy  In  further  support  of  such  an 
arrangement,  the  representative  of  the 
Dean  Foods  Company  testified  that  his 
company  was  capable  of  pooling  the 
milk  of  the  dairy  fanners  associated 
with  the  Armour  plant. 

A  second  option  would  be  for  Armour 
Dairy  to  retain  the  dairy  fanners 
currently  supplying  the  plant  and 
request  a  cooperative  to  pool  the  milk  of 
such  dairy  fanners  as  nonmember  of  the 
cooperative  association. 

The  use  of  either  option  would  result 
in  no  significant  economic  impact  on 
small  Kentucky  dairy  farmers. 
Accordingly,  it  was  appropriate  for  the 
Administrator  of  the  Agricultural 
Marketing  Service  to  certify  in  the 
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recommended  decision  that  the  adoption 

of  the  proposed  amendments  will  not 

have  a  significant  impact  on  a 

substantial  number  of  small  entities. 
Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  February  13, 

1990;  published  February  20, 1990  (55  FR 

5852). 
Recommended  Decision;  Issued 

October  1, 1990;  pubHshed  October  4, 

1990  (55  FR  40670). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  LouisviUe- 
Lexington-Evansville  marketing  area. 
The  hearing  was  held,  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
use.  801-674),  and  the  applicable  rules 
of  practice  (7  CFR  part  900),  at 
Louisville.  Kentucky,  on  March  13-14. 
1990.  Notice  of  such  hearing  was  issued 
on  February  13, 1990  and  published 
February  20, 1990  (55  FR  5852). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  October  1. 
1990,  filed  with  the  Hearing  Clerk, 
United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  genera! 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Under  the  heading  "1.  Pooling 
standards  for  a  city  plant. ",  five  new- 
paragraphs  are  added  after  paragraph 
20. 

2.  Under  the  heading  "2.  Poo!i.^g 
standards  for  a  country  plant.",  six  new 
paragraphs  are  added  at  the  end  of  the 
discussion. 

The  material  issues  on  the  record  of 
the  hearing  relate  to; 

1.  Pooling  standards  for  a  city  plant, 
and 

2.  Pooling  standards  for  a  country 
plant. 

Finding  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof; 

1.  Pooling  standards  for  a  city  plant. 
The  order  should  be  amended  to  provide 
that  for  a  city  plant  to  qualify  as  a  pool 
plant  its  fluid  milk  disposition,  must  be 
not  less  than  50  percent  in  each  of  the 
months  of  August  through  November 
and  January  and  February  and  40 
percent  in  each  of  the  other  months  of 


the  plant's  receipts  of  fluid  milk 
products.  The  percentages  should  be 
based  on  the  total  quantity  of  milk 
received  during  the  month  at  the  plant, 
except  fdled  milk,  and  should  include 
milk  diverted  from  the  plant. 

The  current  pool  plant  provisions 
require  a  city  plant  to  dispose  of  as 
Class  I  milk  not  less  than  30  percent 
during  the  months  of  May  through 
October  and  not  less  than  50  percent  in 
all  other  months  of  the  plant's  receipts 
of  fluid  milk  products  during  the  2 
months  immediately  preceding  or  the 
cunent  month  if  the  percentages  cannot 
be  ascertained  for  the  2  preceding 
months. 

Dairymen,  Inc.  (DI),  proposed  the 
changes  to  the  city  plant  pooling 
requirements  that  are  adopted  herein.  A 
witness  for  DI,  who  was  also  authorized 
to  represent  Southern  Milk  Sales,  Inc. 
(SMS),  testified  that  DI  supplies  about 
40  percent  of  the  milk  and  SMS  supplies 
about  5  to  6  percent  of  the  milk  pooled 
on  the  Louisville-Lexington-Evansville 
order.  He  said  that  DI  supplies  milk  to 
all  the  city  plants  in  the  market  and 
SMS  delivers  milk  only  to  the  Kroger 
plant  at  Winchester.  Kentucky. 

The  witness  forDI  said  that  the  basic 
proposed  changes  to  the  city  plant 
provisions  are  the  inclusion  of 
diversions  from  the  city  plant  in 
com.puting  the  city  plant's  Class  I  overall 
utilization  percentage  and  the  increased 
Class  I  percentage  requirements  during 
the  months  of  May  through  October.  In 
addition,  Dl's  proposal  would  switch  the 
qualifying  period  from  the  previous  two 
months  fo  the  current  month.  Also,  the 
Class  I  utilization  for  December  would 
be  lowered  from  50  percent  to  40  percent 
in  recognition  of  the  impact  of  Christmas 
on  the  need  for  Class  I  milk  at  city 
plants. 

The  spokesman  for  DI  testified  that 
while  the  cunent  order  does  not  contain 
any  specific  provisions  that  limit  overall 
diversions  of  producer  milk  to  nonpool 
plants,  the  "touch  base"  provision  does 
place  some  limit  on  diversions.  He  said 
that  under  the  current  provisions  over  70 
percent  of  the  milk  pooled  by  a  city 
plant  can  be  diverted  to  nonpool  plants. 

The  witness  for  DI  said  that  the 
Secretary  of  Agriculture  in  developing 
the  Federal  milk  marketing  order  system 
decided  to  regulate  only  milk  suitable 
for  human  consumption  in  fluid  form.  He 
testified  that  since  Federal  milk  orders 
are  designed  primarily  to  regulate  milk 
for  fluid  use,  it  is  necessary  to  establish 
standards  for  determining  which  milk  is 
eligible  to  participate  in  the  higher 
returns  for  milk  sold  for  Class  1  use. 

The  spokesman  for  DI  said  that  the 
association  of  Grade  A  milk  supplies 
with  the  fluid  milk  market  does  require 


resolution  of  conflicting  interests. 
Pooling  standards  for  milk  should  not  be 
so  high  that  they  force  uneconomic 
shipments  to  plants  for  the  sole  purpose 
of  qualifying  such  milk  in  the 
marketwide  pook  At  the  same  time,  he 
said  appropriate  minimum  standards  are 
needed  to  avoid  the  possibility  that  milk 
will  share  in  the  Qass  I  use  even  though 
it  will  not  be  available  or  dehvered  to 
the  Huid  market  when  needed. 

The  DI  witness  said  that,  historically, 
this  markehng  area  has  functioned  as  a 
reserve  supply  area  for  Federal  and 
State  order  areas  to  the  east  and  south. 
He  said  that  marketing  conditions  in  this 
area  have  changed  and  there  has  been 
an  increase  in  dem.and  for  mil's  es  a 
result  of  increased  consumption  in  the 
area  and  in  nearby  areas.  Also,  there 
has  been  an  increase  in  demand  for 
milk,  he  said,  because  of  the  new  Kroger 
plant  at  Winchester,  Kentucky,  and  to 
some  extent  the  new  Kroger  plan!  at 
Murfreesboro,  Tennessee. 

The  spokesman  for  DI  stated  that  data 
for  prior  years  is  misleading  because  of 
a  number  of  changes  in  the  market  that 
have  taken  place.  He  indicated  that  the 
Haywood  Dairy,  a  city  plant  in 
Louisville,  Kentucky,  closed  in  July  1988, 
the  Borden  city  plant  at  Lexington. 
Kentucky,  became  a  city  plant  in  August 
1988  and  the  Southern  Belle  Dairy  plant 
at  Somerset,  Kentucky,  shifted 
regulation  to  the  Tennessee  Valley  order 
in  July  1989. 

The  spokesman  for  DI  said  that  the 
record  shows  that  the  Class  I  utilization 
for  the  market  for  the  months  of  August 
through  November  and  January  and 
February  exceeds  70  percent.  He  said 
that  the  proposed  city  plant's  utilization 
percentages  are  about  20  percentage 
points  below  the  market's  Class  I 
utilization  for  such  period.  He  indicated 
that  a  40  percent  requi.'ement  for  the 
months  of  March  through  July  and 
December  would  be  substantially  below 
the  market's  average  Qass  1  utilization 
during  such  months.  City  plants,  he  said, 
should  not  have  any  difficulty  meeting 
the  proposed  Class  I  utihzation 
requirements. 

Milk  Marketing  Inc.  (MMI),  proposed 
that  the  city  plant  pooling  requirements 
be  changed  to  include  milk  diverted 
from  the  plant  as  receipts  of  the  plant. 
MMI's  proposal  in  the  notice  of  hearing 
would  have  required  Qass  I  disposition 
of  not  less  than  50  percent  ir.  each  of  the 
months  of  November  through  April  and 
30  percent  in  each  of  the  other  months. 
At  the  hearing  MMI  withdrew  their 
proposal  and  supported  Dl's  proposal 

The  witness  for  MMI  testified  that  the 
qualifying  percentages  for  e  city  plant 
should  be  based  upon  market 


952 


Federal  Register  /  Vol.  56. 


No. 


13  /  Friday,  January  18,  1991  /  Proposed  Rules 


experience  and  should  be  designed  to 
prevent  abuses  of  the  marketwide 
pooling  system.  He  indicated  that  DI's 
proposal  more  nearly  equates  provisions 
of  the  order  with  the  actual  marketing 
practices  of  the  market  over  the  last 
several  years. 

The  Kroger  Company  (Kroger)  which 
operates  a  city  plant  at  Winchester, 
Kentucky,  testified  in  support  of  DI's 
city  plant  proposal.  Krogers  witness 
stated  that  increased  performance 
standards  are  needed  especially  during 
the  months  of  August  and  September 
when  the  market  experiences  a 
substantial  increase  in  demand  for  milk 
for  fluid  use.  He  also  indicated  that  an 
increase  in  performance  requirements 
from  30  percent  to  40  percent  for  the 
months  of  May  through  [uly  is 
warranted  due  to  the  increased  need  for 
Class  I  milk  in  the  last  4  years. 

Dean  Foods  Company  (Dean)  also 
proposed  that  the  city  plant  pooling 
requirements  be  changed.  Dean's 
proposal  would  require  Class  I 
disposition  of  not  less  than  50  percent  in 
each  of  the  months  of  August  through 
November  and  January  and  February 
and  30  percent  in  each  of  the  other 
months  of  a  city  plant's  receipts  of  fluid 
milk  producti. 

As  the  witness  for  Dean  indicated,  the 
only  difference  between  DI's  proposal 
for  city  plants  and  Deans  proposal  is 
that  for  the  months  of  March  through 
'■/Ay  and  December,  Dean's  requirement 
3  10  percentage  points  less.  He  testified 
il.at  Dean's  proposal  reflected  the  20 
points  in  variation  in  the  Class  I 
disposition  standards  for  a  pool 
distributing  plant  for  the  months  of  short 
production  and  the  months  of  flush 
production  that  exists  under  the 
Tennessee  Valley  order. 

A  representative  of  the  National 
'(  armers  Organization.  Inc.  (NFO) 
participated  in  the  public  hearing  and 
hied  a  brief  in  support  of  Dean's 
proposed  city  plant  Class  I  disposition 
percentages.  NFO  also  supported  that 
part  of  DI's  proposal  thai  included  milk 
diverted  from  a  city  plant  as  well  as 
physical  receipts  at  the  plant  in  the 
\  olume  of  milk  upon  which  the  city 
plant's  Class  I  percentage  is  calculated. 
The  Class  1  utilization  percentages  of 
producer  receipts  for  1987, 1988,  and 
1989  averaged  66,  67  and  f-O, 
respectively.  For  the  3-year  period  the 
monthly  Class  1  utilization  percentages 
for  the  months  of  August-November  and 
[anuary  and  February  ranged  from  a  low 
of  63  to  a  high  of  76.  During  the  same  3- 
year  period  the  monthly  Class  I 
utilization  percentages  for  the  months  of 
March-Iuly  and  December  ranged  from 
a  low  of  58  to  a  high  of  71. 


There  was  no  objection  to  the  50 
percent  standard  for  the  months  of 
August  through  November  and  January 
and  February  by  any  of  the  participants 
at  the  hearing.  Such  standard  is  from  13 
to  26  percentage  points  less  than  the 
average  Class  I  utilization  for  such 
months  during  1987  through  1989.  The  50 
percent  requirement  is  warranted  in 
view  of  the  market's  Class  I  utilization 
during  the  months  of  August  through 
November  and  January  and  February 
and  is  hereby  adopted. 

The  40  percent  standard  for  the 
months  of  March  through  July  and  the 
month  of  December  is  a  reasonable 
requirement  in  view  of  the  market's 
Class  I  utilization  in  such  months.  The 
requirement  is  from  18  to  31  percentage 
points  less  than  the  average  Class  I 
utilization  for  such  months  during  1987 
through  1989.  In  that  regard,  the  40 
percent  requirement  for  the  months  of 
March  through  July  and  December  is 
less  stringent  than  the  50  percent 
requirement  during  other  months  of  the 
year.  Accordingly,  the  40  percent 
standard  appears  to  be  a  reasonable 
requirement  for  the  months  of  March 
through  July  and  December  and  is 
hereby  adopted. 

The  proposal  by  DI  to  include  diverted 
milk  from  a  city  plant  in  the  overall 
Class  I  disposition  standard  for  pooling 
such  plant  should  be  adopted.  In  the 
absence  of  such  requirement  the  pooling 
standards  adopted  herein  for  a  city 
plant  would  be  virtually  meaningless. 
Unless  diversions  to  another  plant  are 
included  in  the  city  plant's  receipts,  the 
city  plant  could  meet  the  established 
pooling  standard  by  reducing  the 
volume  of  milk  physically  received  at 
the  plant  and  diverting  such  milk  to  a 
nonpool  plant  for  manufacturing  use. 
The  Midwest  Dairies  Group  which 
operates  Holland  Dairies.  Inc..  at 
Holland,  Indiana,  filed  exceptions  to  the 
recommended  decision.  Holland  Dairies 
is  a  pool  distributing  plant,  a  city  plant. 
The  Midwest  Dairies  Croup  opposed 
specifically  counting  milk  diverted  from 
a  city  plant  to  other  plants  as  a  receipt 
of  the  city  plant  in  determining  the  city 
plant's  Class  1  utilization  for  pool  plant 
status.  The  Group  contended  that  in 
most  cases  diversions  from  a  city  plant 
due  to  surplus  milk  would  be  made  to 
nonpool  plants  located  north  of  the 
marketing  area.  Because  such  diverted 
milk  would  be  subject  to  reduced 
location  adjustments,  the  Group 
indicated  that  it  would  not  be 
economical  to  divert  milk  off  this  market 
for  the  purpose  of  qualifying  such  milk 
for  pooling. 

As  previously  noted,  milk  diverted 
from  a  city  plant  should  be  counted  as  a 
receipt  of  the  city  plant  in  determining 


the  city  plant's  overall  Class  I 
disposition  percentage.  Otherwise,  a  city 
plant  could  meet  the  established  pooling 
standards  by  reducing  the  volume  of 
milk  physically  received  at  the  plant  and 
diverting  such  milk  to  a  nonpool  plant 
for  manufacturing  use. 

In  exceptions  to  the  recommended 
decision.  Dean  Foods  Company 
indicated  that  its  proposal  for  a  30 
percent  Class  I  disposition  standard  for 
city  plants  for  December  and  March 
through  July  should  be  adopted  due  to 
the  surplus  milk  now  available  in  the 
market. 

The  standards  adopted  herein  for  a 
city  plant  are  based  on  evidence 
contained  in  the  hearing  record.  Data 
regarding  the  supply  and  demand 
situation  in  the  market  following  the 
close  of  the  hearing  on  March  14, 1990, 
to  which  Dean  Foods  Company  makes 
references  is  not  a  part  of  the  record  of 
this  proceeding.  Accordingly,  the 
requested  change  cannot  be  made  on  the 
basis  of  this  record  and  the  exception  is 
hereby  denied. 

The  Dl  proposal  to  switch  the 
qualifying  period  for  city  plants  from  the 
previous  two-month  period  to  the 
current  month  should  also  be  adopted. 
Under  the  current  order, -the  overall 
Class  1  disposition  percentage 
requirements  are  based  on  receipts  of 
milk  received  at  the  city  plant  for  the 
previous  two  months.  Basing  the 
qualifying  period  on  the  current  month  is 
a  more  straight  forward  method  of 
determining  if  a  plant  qualifies  as  a  city 
plant. 

2.  Pooling  standards  for  a  country 
plant.  The  order  should  be  amended  to 
provide  that  for  a  country  plant  to 
qualify  as  a  pool  plant  it  must  deliver 
m.ilk  or  skim  milk  to  city  plants  during 
any  of  the  months  of  August  through 
November  and  January  and  February  in 
an  amount  not  less  than  50  percent  and 
during  other  months  of  the  year  in  an 
amount  not  less  than  40  percent  of  the 
country  plant's  receipts  of  fluid  milk. 
These  percentages  should  be  based  on 
milk  that  is  physically  received  at  the 
plant  as  well  as  milk  diverted  from  the 
plant  but  should  not  include  milk 
diverted  to  the  country  plant  from  other 
plants. 

The  country  plant  pooling 
requiremen's  should  also  provide  that  in 
determining  whether  a  country  plant  has 
met  the  required  shipments,  milk  or  skim 
milk  transferred  or  diverted  from  a  city 
plant  to  a  country  plant  (or  a  nonpool 
plant  located  at  such  site  or  a  nonpool 
plant  operated  by  the  same  company) 
shall  be  offset  against  the  country 
plant's  transfers  or  diversions  to  such 
city  plant.  This  offset  shall  apply  to  the 
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extent  that  such  milk  or  skim  milk 
movements  by  the  city  plant  exceed  5 
percent  of  the  milk  or  skim  milk 
transferred  or  diverted  from  the  country 
plant.  The  order  should  continue  to 
provide  that  a  country  plant  may  include 
diverted  milk  from  the  country  plant  to 
the  city  plant  in  meeting  up  to  one-half 
of  its  shipping  requirements. 

The  order  should  also  be  amended  to 
provide  for  automatic  pooling  for  a 
country  plant  during  the  period  of  March 
through  July  if  the  plant  qualifies  as  a 
pool  plant  during  each  of  the  preceding 
months  of  August  through  February. 
Pool  status  would  continue  to  be 
automatic  unless  the  operator  of  such 
country  plant  notifies  the  market 
administrator  in  writing  on  or  before 
February  15  of  the  withdrawal  of  the 
plant  from  the  poo!  for  the  following 
months  of  March  through  July. 

The  order  currently  provides  for  a  50 
percent  shipping  requirement  for  the 
months  of  September  through  February 
and  a  40  percent  shipping  requirement 
for  ihs  other  months  of  the  year.  The 
order  also  provides  for  automatic 
pooiing  of  a  country'  plant  for  the  months 
of  March  through  August  provided  that 
the  plant  qualified  as  a  pool  plant  in 
each  month  during  the  preceding 
September  through  February. 

Dl  proposed  a  50  percent  minimum 
shipping  requirement  for  a  country  plant 
for  the  months  cf  August  through 
November.  January,  and  February'  and 
40  percent  in  the  other  months.  The 
witness  for  DI  indicated  such  standards 
would  be  consistent  with  the 
performance  standards  proposed  for  city 
plants.  Also,  he  said,  the  4t)  percent 
requirement  is  consistent  with  the  fact 
that  additional  milk  is  produced  during 
this  period.  He  indicated,  too,  that  the 
country  plant  provisions  should  be 
modified  to  provide  for  automatic 
pooling  for  the  months  of  March  through 
July  rather  than  February  through  July. 

Dl  originally  proposed,  with  respect  to 
a  country  plant,  that  a  50  percent 
shipping  requirement  apply  to  the  month 
of  December.  At  the  hearing,  this  50 
percent  shipping  requirement  for  the 
month  of  December  was  reduced  to  40 
percent.  Dl  also  proposed  a  net 
shipment  offset  provision  that  would 
apply  to  a  country  plant.  Such  proposal 
would  offset  milk  or  skim  milk 
transferred  or  diverted  from  a  city  plant 
to  a  country  plant  against  the  country 
plant's  transfers  or  diversions  to  the  city 

plant. 

On  cross-examination  with  respect  to 
the  "net  shipment  offset "  provision.  DI's 
spokesman  clarified  the  application  of 
such  provision.  If  the  plant  operates 
both  a  Grade  A  receiving  facility  and  a 
nonpool  processing  plant  at  the  same 


location  and  the  order  recognized  the 
two  facilities  as  separate  plants  for 
pooling  purposes,  he  said  thai  the  intent 
of  the  DI  proposal  is  to  apply  the  offset 
when  the  city  plant  u^nsfers  or  diverts 
milk  back  to  the  country  plant  or  to  the 
nonpool  plant 

The  witness  for  DI  testified  that  it  is 
essential  to  the  proper  operation  of  the 
marketwide  pool  that  minimum 
standards  of  performance  be  established 
to  distinguish  between  those  milk 
supplies  that  are  primarily  serving  the 
fluid  needs  of  the  marketing  area  and 
those  milk  supplies  that  do  not  serve  the 
Huid  market  in  any  way  or  to  a  degree 
that  warrants  their  shanng  in  the  Class  1 
utdizalioa  He  indicated  that 
performance  standards  should  be  such 
that  Grade  A  milk  supplies,  a 
substantial  proportion  of  which  is 
associated  with  the  fiuid  market  should 
be  pooled  and  share  in  the  marketwide 
equalization  associated  with  the  Class  I 
sales.  On  the  other  hand,  milk  supplies 
casually  or  incidentally  associated  with 
the  Class  I  needs  should  not  be  subject 
to  complete  regulation  of  the  order  or 
fully  share  in  the  Class  I  sales  of  plants 
serving  the  marketing  area.  In  DI's  view, 
permitting  milk  that  is  only  casually  or 
incidentally  associated  with  the  Class  I 
needs  of  the  market  to  participate  in  the 
marketwide  pool  does  not  assure  milk 
being  available  when  needed  for  Class  I 
use.  Also,  the  pooling  of  unneeded  milk, 
primarily  for  manufacturing  uses, 
reduces  the  blend  price  of  other  Grade 
A  producers.  It  was  DI's  position  that 
such  pooling  is  contrary  to  the 
objectives  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  and 
the  history  of  the  federal  milk  marketing 
order  system. 

The  DI  witness  stated  that  the  record 
shows  there  has  been  an  increased 
demand  for  milk  by  Louisville  city 
plants.  He  indicated  that  during  the  last 
half  of  1988  and  to  a  greater  extent  in 
the  last  half  of  1989,  there  was  not  an 
adequate  supply  of  locally  produced 
milk  made  available  to  meet  the  fluid 
needs  of  city  plants  in  the  marketing 
area.  He  said  that  over  35  percent  of  the 
milk  that  had  to  be  imported  into  the 
marketing  area  during  1988  and  1989 
was  acquired  by  DI  from  Michigan, 
Wisconsin  and  Minnesota.  At  the  same 
time,  he  said,  the  Carnation  country 
plant  at  Maysville,  Kentucky,  made  little 
of  its  Grade  A  milk  available  to  meet  the 
market's  fluid  needs. 

MMI  supported  DI's  proposed  changes 
to  the  country  plant  pooling 
requirements.  The  MMI  witness  said 
that  MMI  has  pooled  about  12  million 
pounds  monthly  on  this  market.  All  of 
this  milk  is  dehvered  to  the  Kroger  plant 
at  Winchester. 


The  witr>ess  for  SOwD  said  that  his 
organization  had  lost  about  30  members 
to  the  Carnation  plant  at  Maysvilie.  This 
has  required  MMI  to  go  outside  the 
market  at  an  additional  cost,  in  order  to 
supply  the  Kroger  plant  at  Winchester. 
The  }AMl  spokesman  said  that  for  the 
period  of  January  1989  through  January 
199a  MMI  brought  ki  about  1^  miUion 
pounds  of  outside  supplemental  milk  for 
delivery  to  the  Kroger  plant  at 
Winchester.  He  said  that  the  record 
shows  that  for  September  198a  10 
million  pounds  of  other  source  milk 
were  brought  into  the  market  of  which  5 
miUion  pounds  were  classified  as  Class  I 
while  18  million  pounds  of  producer  milk 
were  classified  as  Class  111 

A  witness  for  Kroger  testified  in 
support  of  DI's  proposed  revision  of  the 
country  plant  pooling  requirements  He 
slated  that  the  pooling  requirements 
should  be  revised  because  more  milk  is 
needed  for  the  fluid  market.  Hi^  said  that 
during  the  fall  months  of  1989.  Kroger 
was  not  able  to  acquire  all  of  the  milk 
that  was  needed  to  supply  the 
Winchester  plant. 

The  Carnation  Company  (Carnation) 
proposed  that  a  "call"  provision  be 
added  to  the  country  plant  poohng 
provisions.  Their  proposal  was  intended 
as  an  additional  method  for  pooling  a 
country  plant  in  the  event  of  the 
adoption  of  DI's  "net  shipment"  concept 
for  a  country  plant 

The  Carnation  proposal  would  require 
that  the  country  plant  be  located  in  the 
marketing  area  or  if  it  is  outside  the 
marketing  area,  it  would  have  to  be 
located  in  the  States  of  Kentucky  or 
Indiana.  In  addition,  the  country  plant 
must  (1)  receive  a  daily  average  of  at 
least  25.000  pounds  of  milk  from 
producers;  (2)  have  shipped  at  least 
45,000  pounds  of  milk  to  city  plants  in 
the  previous  12  months;  (3)  have  been  a 
pool  plant  during  the  previous 
September-February  period;  and  (4) 
agree  to  ship  milk  to  city  plants  as 
requested  by  the  market  administrator. 
Carnation's  "call"  provision  would 
provide  that  the  market  administrator 
could  not  require  the  country  plant  to 
ship  milk  in  any  given  month  that  such 
shipments  would  exceed  25  percent  of 
the  country  plant's  milk  receipts  for  the 
previous  month  unless  the  market 
administrator  holds  a  meeting  at  which 
all  interested  parties  are  given  the 
opportunity  to  appear  and  participate. 
Even  though  a  meeting  is  held,  the 
amount  of  milk  that  the  country  plant 
could  be  required  to  ship  to  city  plants 
would  l>e  limited  to  50  percent  during 
the  months  of  September  through 
February  and  40  percent  in  other 
months.  Carnation's  proposal  provides 
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that  if  the  market  administrator,  after 
holding  a  public  meeting,  deems  it 
necessary  to  require  the  country  plant  to 
ship  more  than  25  percent  of  its  milk, 
such  requested  shipments  would  be 
limited  to  3  months  (month  of  the 
meeting  plus  the  2  following  months). 

The  Carnation  plant  manager  for  the 
Maysville  plant  testified  that  the  plant 
acquires  about  half  of  its  milk  supply 
from  their  own  dairy  farmers  and  the 
balance  from  Huntington  Interstate  Milk 
Producers  Association.  He  said  that 
most  of  their  producers  are  small  and 
that  their  milk  (approximately  4  million 
pounds  per  month)  is  picked  up  in  small 
tank  trucks. 

The  Carnation  witness  said  that  if  Dls 
proposed  revision  is  adopted  and 
Carnation  has  to  give  up  half  of  its  milk 
supply,  they  could  not  complete  with 
other  manufacturers  of  evaporated  milk. 
He  said  that  most  of  their  competitors 
are  pool  plants  in  other  markets. 

The  Carnation  witness  testified  that 
Carnation's  Maysville  plant  had  been  a 
pool  plant  on  this  order  from  September 
1987  until  January  1990  when  the  Borden 
distributing  plant  at  Lexington  closed. 
He  said  that  Carnation  now  operates  the 
Maysville  plant  as  a  nonpool  plant  but 
finds  it  difficult  to  compete  with 
proprietary  handlers  and  cooperatives 
that  are  able  to  pay  a  blend  price  of 
milk.  The  witness  for  Carnation  said 
that  for  1988.  the  average  difference 
between  the  market's  blend  price  and 
the  Class  III  price  was  $1.27  and  for  1989 
It  was  $1.10.  He  said  that  for  January 
and  February  1990,  the  difference  was 
$2.15  and  $1.72,  respectively. 

The  Carnation  witness  states  that 
their  proposal  would  allow  a  plant,  such 
as  the  Carnation  plant,  to  serve  the  fluid 
markit  as  needed  and  participate  in  the 
marketwide  pool  and  still  be  able  to  use 
its  milk  supply  most  of  the  year  for  its 
own  manufacturing  requirement.  He 
said  that  the  "call "  provision  has 
worked  reasonable  well  in  other 
markets. 

A  witness  for  Armour,  a  country  plant 
tha:  also  qualifies  as  a  pool  plant. 
tes  ified  in  support  of  the  Cdmation 
pro  josal.  He  said  that  the  Armour  plant 
at  Springfield,  Kentucky,  receives 
moi  thly  about  6  million  pounds  of 
Graie  A  milk  plus  about  1  million 
pou.'fis  of  manufacturing  grade  milk. 

The  Armour  witness  said  that  Armour 
has  never  failed  to  deliver  milk  upon 
request  by  a  city  plant  that  they  were 
using  for  qualification  purposes. 
ArmoiT,  he  said,  purchased  milk  last  fall 
from  Wisconsin.  Minnesota  and 
Michigan  in  order  to  supply  the  Armour 
plant  at  Springfield  and  to  honor 
commitments  to  the  city  plant  that 
Armoi-r  was  supplying. 


The  witness  for  Armour  said  that  last 
fall  the  Dean  city  plant  in  Louisville,  at 
times,  was  receiving  70  to  75  percent  of 
Armour's  milk.  He  indicated  that  last 
fall  Armour  net  shipped  about  26 
percent  of  their  milk  for  a  6-month 
period  and  that  this  fall  the  amount 
could  be  higher. 

A  witness  for  Dean  said  that  his 
company  has  been  purchasing  milk  from 
Armour  for  about  7  years  and  there  are 
months  when  Dean  returns  about  as 
much  milk  as  they  received  from 
Armour.  He  said  that  Dean  bottles  milk 
only  4  days  a  week  and  that  they 
purchase  milk  from  Armour  on  the  days 
that  milk  is  needed  for  bottling.  On 
weekends  when  Dean  does  not  need  its 
full  supply  of  milk.  Dean  diverts  milk  to 
the  Armour  plant.  It  was  his  opinion  that 
Armour  was  fulfilling  its  obligation  as  a 
country  pool  plant  by  making  milk 
available  for  fluid  use. 

The  Dean  spokesman  said  that  if  DI's 
net  shipment  proposal  is  adopted  that 
Dean  could  qualify  Armour  for  pooling 
purposes. 

DI's  witness  testified  that  he  was 
authorized  by  MMl  and  SMS  to  testify  in 
opposition  to  the  Carnation  proposal.  He 
said  that  his  testimony  in  support  of  DI's 
city  plant  and  country  plant  proposals 
should  be  taken  as  opposition  testimony 
to  Carnation's  proposal. 

The  DI  witness  said  that  there  are 
cooperatives  supplying  the  fiuid  needs 
of  city  plants  pooled  on  this  market  that 
also  operate  manufacturing  facilities.  He 
indicated  that  such  cooperatives  would 
also  like  to  operate  their  manufacturing 
plants  when  commodity  market  prices 
are  favorable.  It  was  his  opinion  that  if 
the  cooperatives  took  the  same  attitude 
as  Armour  or  Carnation,  the  Louisville 
city  plants  would  find  it  very  difficult  to 
attract  an  adequate  supply  of  local  milk 
for  fiuid  use. 

The  DI  witness  said  that  marketing 
conditions  in  this  market  are  very 
different  from  the  New  York-New  Jersey 
marketing  area  that  has  a"caH" 
provision,  He  said  marketing  conditions 
in  this  market  do  not  require  milk  to  be 
channeled  through  country  plants  for 
delivery  to  city  plants.  In  his  view,  the 
only  purpose  of  country  plant  facilities 
has  been  to  pool  milk  on  the  order  that  it 
intended  primarily  for  Class  III  use  at 
the  manufacturing  plants  which  such 
country  plants  operate  in  conjunction 
with  their  Grade  A  receiving  operations. 
He  said  that  DI  would  support  the 
elimination  of  the  country  plant  pooling 
provisions. 

The  National  Farmers  Organization. 
Inc.  (NFO).  filed  a  brief  opposing 
Carnation's  proposal.  NFO  indicated 
that  the  record  demonstrated  that 
country  plants  had  qualified  for  pool 


plant  status  by  shipping  certain  volumes 
of  milk  to  city  plants  and  then  receiving 
milk  back  from  the  city  plants.  The  brief 
states  that  the  order  should  not 
encourage  this  practice  which  is 
wasteful  and  uneconomic. 

NFO  stated  that  Carnation's  proposed 
call  provision  is  inconsistent  with  the 
overall  marketing  conditions  in  the  area. 
The  provision  would  establish  a  reserve 
supply  plant  situation  where  county 
plants  would  only  ship  milk  if  the 
market  administrator  required  such 
shipments  via  a  call  for  additional  fluid 
milk.  It  was  NFO's  position  that  in  a 
market  with  Class  1  utilization  in  excess 
of  60  percent,  an  open-ended  call 
provision  is  inappropriate. 

In  NFO's  view,  the  country  plant 
language  should  be  amended  to  include 
the  "net  shipment"  language  proposed 
by  DI.  However,  NFO  suggested  that  the 
percentages  should  be  adjusted  during 
the  shipping  months  to  establish  a  range 
of  a  minimum  of  25  percent  to  a 
maximum  of  50  percent.  The  market 
administrator  would  have  the  discretion 
to  direct  more  than  the  minimum  of 
about  25  percent  to  be  shipped  on  the 
basis  of  information  available  to  him 
after  giving  all  interested  parlies  the 
opportunity  to  submit  information  on  the 
need  for  additional  milk.  Such 
shipments  to  city  plans  would  be  solely 
for  Class  I  usage. 

Since  September  1987  the  Carnation 
plant  at  Maysville,  Kentucky,  has 
operated  at  one  location  both  a  Grade  A 
receiving  operation  and  a  nonpool  plant 
operation.  From  September  1987- 
December  1989  the  plant's  Grade  A 
operation  was  pooled  as  a  country  plant 
under  the  Louisville  order.  Carnation 
qualified  its  country  plant  as  a  pool 
plant  by  shipments  from  the  Grade  A 
facility  to  a  city  plant  at  Lexington, 
Kentucky,  operated  by  the  Borden 
Company.  Then,  in  January  1990  Borden 
closed  its  Lexington  plant.  As  a 
consequence  of  the  Borden  plant  closing, 
the  Carnation  plant  lost  its  pooling  base 
and  became  a  nonpool  piant. 

The  Carnation  plant  during  the  time 
that  it  was  a  pool  plant  under  the  order 
supplied  city  plants  with  less  than  1 
percent  of  the  milk  that  the  country 
plant  was  pooling  under  the  order.  The 
remainder  of  the  milk  that  the  Carnation 
plant  supplied  to  the  Borden  plant  was 
transferred  or  diverted  from  the 
Carnation  plant  to  the  Borden  city  plant 
at  Lexington,  and  was  then  reloaded  for 
shipment  back  to  the  Carnation  plant. 
The  milk  was  then  processed  into 
manufactured  products. 

In  addition  to  the  milk  that  the 
Carnation  plant  pooled  on  the  Louisville 
order,  the  plant  also  obtained  milk  from 
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Huntington  Interstate,  a  cooperative 
association.  The  milk  supplied  by  the 
cooperative  represented  about  one-half 
of  the  Carnation  plant's  milk  supply. 

It  is  obvious  that  the  Carnation  plant 
when  it  was  pooled  under  the  Louisville 
order  was  furnishing  only  minimal 
amounts  of  milk  to  city  plants  for  fluid 
use.  The  plant's  primary  purpose  in 
becoming  a  pool  plant  was  to  obtain  a 
milk  supply  that  the  plant  could  utilize 
for  manufacturing.  As  a  pool  plant,  it 
was  able  to  return  a  blend  price  to  its 
dairy  farmers  for  milk  that  was  used 
almost  exclus'vely  in  manufacturing 
uses. 

The  Armour  Company  operates  a 
Grade  A  receiving  operation  as  well  as 
a  manufacturing  plant  at  Springfield, 
Kentucky.  The  Grade  A  receiving 
operation  qualifies  as  a  country  pool 
plant  under  the  Louisville  order  by 
deliveries  of  milk  to  the  Dean  plant  at 
Louisville.  Armour  also  operates  another 
nonpool  plant  at  Elizabethtown. 
Kentucky. 

The  Armour  country  plant  at 
Springfield  supplies  milk  to  the  Dean 
plant  primarily  when  milk  is  needed  for 
bottling.  Usually.  Dean  bottles  milk  4 
days  out  of  the  week  (Monday,  Tuesday, 
Thursday  and  Friday).  On  Dean's 
nonbottling  days,  the  Armour  plant 
receives  milk  that  is  diverted  from  the 
Dean  plant  and  manufactures  such  milk. 
The  Armour  plant  functions  primarily 
as  a  balancing  plant.  On  a  "net 
shipments"  basis,  the  Armour  plant 
delivers  during  the  fall  months  about  25 
percent  of  the  milk  that  it  pools  under 
the  order.  On  days  when  the  Armour 
plant's  milk  is  needed  by  the  Dean  plant 
as  much  as  75  percent  of  the  country 
plant's  milk  is  delivered  to  the  city 
plant. 

The  Louisville  order  like  other  Federal 
milk  orders  is  designed  primarily  to 
assure  an  adequate  supply  of  milk  for 
fiuid  use.  Consequently,  standards  must 
be  developed  to  determine  which  milk  is 
eligible  to  participate  in  the  higher 
revenues  generated  by  classified  pricing. 
Under  such  pricing  method,  the  highest 
price  is  paid  for  milk  sold  for  Class  I 
use.  Minimum  standards  of  performance 
are  needed  to  distinguish  between  those 
milk  supplies  that  are  primarily  serving 
the  fiuid  needs  of  the  regulated  area  and 
those  supplies  that  do  not  serve  the  fiuid 
market  to  a  degree  that  warrants  their 
sharing  in  the  Class  I  utilization  of  the 
market. 

Milk  supplies  that  are  casually  or 
incidentally  associated  with  the  Class  I 
needs  should  not  be  subject  to  complete 
regulation  of  the  order  or  fully  share  in 
the  Class  I  sales  of  plants  serving  the 
marketing  area.  Unless  appropriate 
minimum  standards  are  established. 


handlers  have  no  assurance  that  milk 
will  be  made  available  to  the  fluid 
market  when  needed. 

The  proposed  shipping  percentages 
for  pooling  a  country  plant  that  were 
proposed  by  DI  should  be  adopted 
based  on  this  record.  The  requirement 
that  a  country  plant  deliver  milk  or  skim 
milk  in  an  amount  not  less  than  50 
percent  during  the  months  of  August 
through  November  and  January  and 
February  and  40  percent  in  other  months 
is  reasonable  in  view  of  the  market's 
Class  I  utilization  of  producer  receipts. 
These  percentages  are  consistent  with 
the  adopted  Class  I  disposition 
requirements  for  a  city  plant  as 
discussed  previously.  Furthermore,  the 
proposed  shipping  standards  represent 
no  change  from  the  current  shipping 
standards  for  a  country  plant  except  for 
the  months  of  August  and  December. 
For  the  month  of  August,  the  standard 
adopted  represents  an  increase  of  10 
percentage  points  while  the  standard  for 
the  month  of  December  represents  a 
decrease  of  10  percentage  points.  The 
changes  in  standards  for  the  2  months 
are  warranted  in  view  of  the  increased 
demand  for  fluid  milk  products  during 
August  and  the  decreased  demand  for 
such  items  during  December. 

The  primary  problem  with  the  current 
performance  standards  for  pooling  a 
country  plant  is  that  such  standards 
provide  no  assurance  that  any  of  the 
country  plant's  receipts  will  be  made 
available  to  city  plants  to  meet  their 
fluid  milk  requirements.  The  only  way 
that  city  plants  can  be  assured  of 
receiving  milk  from  a  country  plant  and 
retaining  such  milk  for  fluid  use  is  to 
establish  a  "net  shipment"  requirement. 
Unless  a  "net  shipment"  requirement 
is  adopted,  a  performance  standard  for  a 
country  plant  is  meaningless.  As 
evidence  of  this,  the  Carnation  plant 
that  was  pooled  as  a  country  plant  for 
more  than  2  years  on  the  Louisville- 
Lexington-Evansville  order  delivered 
enough  of  its  milk  supply  to  a  city  plant 
to  qualify  as  a  pool  plant.  However,  less 
than  1  percent  of  the  milk  pooled  by 
Carnation  was  utilized  by  the  city  plant 
for  fluid  use  while  the  remainder  of  such 
milk  was  returned  to  the  countr>'  plant 
for  use  in  its  manufacturing  operation. 
To  forestall  such  pooling  practices,  a 
"net  shipment"  provision  is  needed  and 
is  adopted  herein. 

In  determining  whether  a  country 
plant  has  met  the  required  shipments, 
milk  or  skim  milk  transferred  or  diverted 
from  a  city  plant  to  a  country  plant  (or  a 
nonpool  plant  located  at  such  site  or  a 
nonpool  plant  operated  by  the  same 
company)  that  also  receives  milk  or 
skim  milk  as  a  transfer  or  diversion  from 
such  city  plant  should  be  offset  against 


the  country  plant's  transfers  or 
diversions  to  the  city  plant. 

This  decision  provides  that  the  offset 
shall  apply  to  the  extent  that  such  milk 
or  skim  milk  movements  by  the  city 
plant  exceed  5  percent  of  the  milk  or 
skim  milk  transferred  or  diverted  from 
the  country  plant.  This  modification 
allows  for  the  return  to  the  country  plant 
of  a  limited  amount  of  milk  that  may  be 
imfit  to  process  into  fluid  milk  products 
but  could  be  used  in  manufacturing  by  a 
nonpool  plant.  The  hearing  record  does 
not  reveal  the  volume  c^  milk  that  is 
unfit  for  use  at  city  plants  but  indicates 
that  occasionally  there  is  a  need  for  a 
load  of  milk  to  be  sent  to  a 
manufacturing  plant  because  of  a 
quality  problem. 

The  "call  provision"  proposed  by 
Carnation  should  not  be  adopted.  To 
merit  pooling  status,  a  country  plant 
should  be  required  to  make  some 
meaningful  contribution  towards 
meeting  the  fluid  milk  demands  of  the 
city  plants  that  they  serve.  A 
requirement  that  a  country  plant  ship  at 
least  40  percent  of  its  receipts  during  the 
months  of  March-July  and  December 
and  50  percent  of  its  receipts  in  other 
months  is  necessary  to  indentify  those 
plants  that  are  sufficiently  associated 
with  the  market  to  qualify  those  plants 
that  are  sufficiently  associated  with  the 
market  to  qualify  as  pool  plants. 

The  "call  provision"  proposed  by 
Carnation  may  have  applicability  in  a 
market  where  the  milk  from  countrj- 
plants  is  needed  on  an  intermittent  basis 
to  fulfill  the  fluid  needs  of  city  plants.  In 
the  Louisville-Lexington-Evansville 
market,  however,  two-thirds  of  the 
producer  receipts  are  utilized  for  Class  I 
purposes.  In  addition  about  10  percent 
of  the  producer  receipts  is  utilized  for 
Class  II  purposes.  In  view  of  the 
market's  fluid  milk  needs  for  Class  I  and 
Class  II  milk,  it  is  likely  that  milk 
shipments  will  be  needed  on  a  month-to- 
month  basis.  Furthermore,  from  an 
operational  standpoint,  it  would  seem 
that  a  countrj-  plant  operator  would  be 
in  a  better  position  to  meet  production 
goals  knowing  that  the  country  plant 
must  supply  a  specified  percentage  of  its 
milk  on  a  month-to-month  basis  instead 
of  a  percentage  that  could  vary  from  0 
percent  one  month  to  40  or  50  percent  in 
the  following  month. 

For  the  reasons  previously  set  forth, 
the  proposal  to  add  a  "call  provision"  to 
the  Louisville-Lexington-Evansville 
order  is  hereby  denied. 

Dairymen,  Inc.  in  its  exceptions 
requested  that  the  amended  order  not  be 
made  effective  until  March  1. 1991.  The 
cooperative  association  indicated  that 
such  delay  would  permit  a  country  plant 
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that  qualifies  for  aDtomatic  pooling  on 
either  the  present  provisicxis  of  the 
order,  or  on  the  basis  of  the 
recoounended  smeodiDenls  to  the  order, 
to  retain  pool  status  for  the  Maruh 
through  [uly  1991  perkxt 

Dean  Foods  Company  and  Arniour 
Dairy  and  Food  Oits  Company  also 
requested  that  the  amend  order  not  be 
made  effective  tmlii  March  1. 1991. 

The  order  currently  provides  for 
atitoinalic  poohng  of  a  country  plant  for 
the  BKtnths  of  March  through  August 
provided  that  the  plant  qualified  as  a 
pool  plant  in  each  month  during  the 
preceding  September  through  February 
period.  Under  the  proposed  amended 
order,  a  country  plant  would  qu<ilify  for 
automatic  pooling  during  the  months  of 
March  through  July  provided  that  the 
plant  qualifieid  as  a  pool  in  each  of  the 
preceding  months  of  August  through 
February 

As  noted  in  the  exceptions,  it  would 
ha  unfair  to  change  the  pooling 
6  andards  during  the  period  when 
(  luntry  plants  are  attempting  to  q^ialify 
I  >eir  plants  for  automatic  pooling.  It  is 
( (included,  therefore,  that  any  country 
plant  that  qualifies  as  a  pool  plant 
during  each  of  the  preceding  months  of 
September  through  February  may 
continue  to  be  s  pool  plant  during  the 
months  of  March  through  julj'  1991. 

Dean  Foods  Company  in  its 
exceptions  raises  the  question  of  why  is 
i!  necessary  to  change  the  pooling 
standards  for  a  country  plant  if  the 
producers  sssociated  with  Armour  Dairy 
can  be  pooled  under  the  order  by  either 
Dean  Poods  or  Dl  by  utiFhring  an 
altemaftve  method  of  pooling. 

Cooperative  associations  contended 
that  country  plants  were  more  inlereste*! 
in  retaining  a  milk  supplying  (or 
manufacturing  use  than  in  supplying  the 
tluid  market.  Presumably,  if  the 
producers  involved  are  pooled  by  a  city 
plant  or  by  a  cooperative  8980*:iation. 
then  the  fhiid  milk  demands  of  the  city 
plant  or  the  cooperative  association, 
respectively,  will  have  first  call  upon 
such  milk  supply  before  any  of  it  is 
diverted  to  a  nonpool  plant  for 
maaufacturiog  use. 

As  previously  noted,  the  current 
country  plant  provisions  provide  httle.  if 
any,  assurance  that  milk  associated  with 
a  country  plant  will  be  made  available 
to  meet  the  fluid  milk  demand  of  the 
market. 

RuQngs  Ml  Proposed  rtnduigs  and 
Conclusions 

Briefs  and  proposed  findings  and 
conchisioas  srare  fikd  oo  behalf  of 
certain  iolcrested  parties.  These  briefs. 
proposed  findings  and  conchuions  and 
the  evidence  kt  the  record  were 


considered  in  making  the  findinjjs  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interesed  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  whfn  the  lx)uisv>lle- 
Loxington-Evansville  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  coiiflu  i  with 
those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  deUared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
fi;eds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  n»arke»ing  ar»;a,  and  the 
minimum  pnces  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  terative  markelmg  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as.  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  mdustrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
he.iring  has  been  held. 

Rulings  on  Excepdons 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  decision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  amd  an  Order  amending  the  order 


regulating  the  handling  of  milk  in 
Louisvillf?-Lexington-EvansvilIe 
marketing  area,  which  have  been 
decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
fv)regoing  conclusions. 

It  is  hereby  onlered  that  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Referendum  Order  to  Determine 
Producai  Approval;  Detennination  of 
Representative  Period;  and  Designatioo 
of  Refereoduin  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  and  completed  on  or 
before  the  30th  day  from  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  corrduct  of 
referenda  |7  CFR  900.300-311).  to 
determine  whether  the  issuance  of  the 
attached  order  as  amer>ded  and  as 
hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
l-ouisville-Lexington-Evansville 
marketing  area  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  order,  ns  amended  and  as 
hereby  proposed  to  ha  amended,  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  October  199a 

The  agent  of  the  Secretary  to  ctmducl 
such  referendum  is  hereby  designated  to 
be  Arnold  M.  Stallings. 

List  ol  Subjects  in  7  CFR  Part  1M6 

Milk  marketing  orders. 

Signed  at  WushinRlon,  DC  on:  fanuary  lOl 
1991. 

|ohn  E.  FrydmtuBd, 

DrpiityAasistonl  St^cretory.  MoiketJiix  uiui 
Inspecliot)  Services. 

Order  Amending  the  Order  Regtjiating 
the  HandHng  of  Milk  fai  the  Lotnsvtlle- 
Lexington-EvansviBe  Marketing  Area 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
§  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  a^eements  and 
marketing  orders  have  been  met.) 

Rndings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
thai  were  nwde  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  deteiminatioaa 
are  hereby  ratified  and  confirmed. 
except  where  they  may  conflict  with 
those  set  forth  herein. 
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(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  marketing  agreement 
and  to  the  order  regulating  the  handling 
of  milk  in  the  Louisville-Lexington- 
Evansville  marketing  area.  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  and  the  applicable  rules  of  practice 
and  procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest:  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered  that  on  and 
after  the  effective  date  thereof,  the 
handling  of  milk  in  the  Louisville- 
Lexington-Evansville  marketing  area 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows; 

The  provisions  of  the  proposed 
marketing  agreement  and  order 
amending  the  order  contained  in  the 
recommended  decision  issued  by  the 
Administrator,  Agricultural  Marketing 
Service,  on  October  1, 1990  and 
published  in  the  Federal  Register  on 
October  4, 1990  (55  FR  40670).  shall  be 
and  are  the  terms  and  provisions  of  this 
order,  amending  the  order,  and  are  set 
forth  in  full  herein  subject  to 
modifications  in  §  1046.7(c). 

PART  1046-MILK  IN  THE 
LOUISVILLE-LEXINGTON- 
EVANSVILLE  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1046  continues  to  read  as  follows: 


Authority:  Sees.  1-19.  4B  Stat.  31.  as 
amended:  7  L'.S.C.  601-674. 

2.  In  S  1046.7.  paragraphs  (a)(1),  (b) 
and  (c)  are  revised  to  read  as  follows: 

§  1046.7    Pod  plant 

(a)  A  city  plant  which  meets  the 
following  requirements: 

(1)  The  total  quantity  of  fluid 
products,  except  filled  milk,  disposed  of 
in  Class  I  is  not  less  than  50  percent  in 
each  of  the  months  of  August  through 
November  and  )anuary  and  Februarj'. 
and  is  not  less  than  40  percent  in  each  of 
the  other  months,  of  the  total  quantity  of 
fiuid  milk  products,  except  filled  milk, 
physically  received  at  such  plant  or 
diverted  therefrom  pursuant  to  §  1046.13; 
and 

(2)  •   •   • 

(b)  A  country  which  delivers  milk  or 
skim  milk  to  city  plants  during  any  of 
the  months  of  August  through  November 
and  January  and  February  equal  to  not 
less  than  50  percent,  and  during  other 
months  of  the  year  equal  to  not  less  than 
40  percent,  of  the  milk  from  persons 
described  in  S  1046.12(a)(1)  and  from 
handlers  described  in  §  1046.9(c)  that  is 
physically  received  at  such  country 
plant  (except  by  diversion  from  other 
plants)  or  diverted  therefrom  pursuant 
to  S  1046.13.  In  determining  whether  a 
country  plant  has  met  the  required 
shipments,  milk  or  skim  milk  transferred 
or  diverted  from  a  city  plant  to  a  country 
plant  (or  a  nonpool  plant  located  at  such 
site  or  a  nonpool  plant  operated  by  the 
same  company)  that  receives  milk  or 
skim  milk  as  a  transfer  or  diversion  from 
such  city  plant  shall  be  offset  against 
the  country  plant's  transfer  or  diversion 
from  such  city  plant  to  the  extent  that 
such  milk  or  skim  milk  movements  by 
the  city  plant  exceed  5  percent  of  the 
milk  or  skim  milk  transferred  or  diverted 
from  the  country  plant.  The  operator  of  a 
country  plant  may  include  milk  diverted 
pursuant  to  §  1046.13(b)  from  such  plant 
to  a  city  plant  in  meeting  up  to  one-half 
of  the  shipping  percenlage(s)  specified 
in  this  paragraph. 

(c)  Except  for  March  through  July  1991 
a  country  plant  that  was  a  pool  plant 
pursuant  to  paragraph  (b)  of  this  section 
each  month  during  the  preceding  August 
through  February  shall  continue  to  be  a 
pool  plant  during  each  of  the  months  of 
March  through  July,  unless  the  operator 
of  such  plant  notifies  the  market 
administrator  in  writing  on  or  before 
February  15  of  withdrawal  of  the  plant 
from  the  pool  for  the  months  of  March 
through  July  next  following.  A  country 
plant  that  qualified  as  a  pool  plant 
during  each  of  the  months  of  September 


1990  through  February  1991  shall  be  a 
pool  plant  for  the  months  of  March 
through  July  1991.  unless  the  operator  of 
such  plant  notifies  the  market 
administrator  in  writing  on  or  before 
February  15  of  withdrawal  of  the  plant 
from  the  pool  for  the  months  of  March 
through  July  next  following. 

•  a  «  •  • 

United  States  Department  of  Agriculture 
Agricullurol  Marketing  Ser\'ice 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Loul8ville-l.exinglon- 
Evansville  Marketing  Area 

The  parties  hereto,  in  order  to  effectuate  the 
declared  policy  of  the  Act,  and  in  accordance 
with  the  rules  of  practice  and  procedure 
effective  thereunder  (7CFR  part  900).  desire  to 
enter  into  this  marketing  agreement  and  do 
hereby  agree  that  the  provisions  referred  to  is 
paragraph  I  hereof  as  augmented  by  the 
provisions  specified  in  paragraph  II  hereof, 
shall  be  and  are  the  provisions  of  the 
marketing  agreement  as  if  set  out  in  full 
herein. 

I.  The  findings  and  determinations,  order 
relative  to  handling,  and  the  provisions  of 

§§  1046.1  to  1046.94.  all  inclusive,  of  the  order 
regulating  the  handling  of  milk  in  the 
Louisville-Lexington-Evansville  marketing 
area  (7  CFR  part  1046)  which  is  annexed 
hereto:  and 

II.  The  following  provisions: 

^  1046.94    Record  of  milk  handled  and 
authorization  to  correct  typograptiical 
errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled  during 
the  month  of  October  1990.  hundredyk-eight  of 
milk  covered  by  this  marketing  agreement. 

(b)  Authorization  to  correct  typographical 
errors.  The  undersigned  hereby  authorizes  the 
Director,  or  Acting  Director,  Dairy  Division. 
Agricultural  Marketing  Services,  to  correct 
any  typographical  errors  which  may  have 
been  made  in  this  marketing  agreement. 

1 1046.96    Effective  date. 

This  marketing  agreement  shall  become 
effective  upon  the  execution  of  a  counterpart 
hereof  by  the  Secretary  in  accordance  with 
I  900  14(a)  of  the  aforesaid  rules  of  practice 
and  procedure. 

In  Witness  Whereof.  The  contracting 
handlers,  acting  under  the  provisions  of  the 
Act.  for  the  purposes  and  subject  to  the 
limitations  herein  contained  and  not 
otherv\isc.  have  here  into  set  their  respective 
hands  and  seals. 


(Signature) 

By    

(Name) 
(Title) 


(Address) 
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Zo«M  and  TranaltioA 

AOmcv:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACnotc  No«i«  of  propoced  rulenwiking. 


•  This  notice  proposes  to  revise 
the  deschptioiu  of  the  control  tone  and 
transition  areas  of  the  Adak.  AK.  NawaJ 
Air  Station  (MAS).  This  action  is  due  to 

a  change  in  the  airport  reference  point 
(ARP)  and  retecation  of  the  tactical  air 
navigational  aid  (TACAN)  for  Adak, 
AK.  NAS. 

DATU:  Comments  must  be  received  on 
or  before  February  19. 1901. 
ADOKCSSfS:  Second  comments  on  the 
proposal  in  triplicale  to: 
Manager.  Air  Traffic  Division.  AAl^50a 
Docket  No.  90-AAL-4.  Federal 
Aviation  Administration.  222  West  7th 
Avenue,  Box  14,  Anchorage.  AK 
90613-7587. 

The  offkial  docket  may  be  examined 
in  the  Rules  Dwket,  weekdays,  except 
Federal  holidays,  betwern  ft:30  a.m.  and 
5  p.m.  The  FAA  Rules  Docket  is  located 
in  the  OfTjce  of  the  Chief  Counsel,  room 
9te.  800  Independence  Avenue.  SW.. 
Washington,  DC 

An  informal  docket  may  also  be 
examined  during  normal  business  horjrs 
at  the  ofTice  of  the  Regional  Air  Traffic 
Division. 

FO«  FWITMSH  INrOaMATtOM  CONTACT: 
Alton  D.  Scolt.  Airspace  and 
Obstruction  Evaluation  Branch  lATP- 
2401.  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rui^s 
and  Procedure*  Service.  Federal 
Aviation  Administration.  MO 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
287-9251 
SUPn^EMCNTAIIY  rNFOHMATION: 

Coramcnta  htvtted 

InttTi'sted  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  st?ch  wnt'pn  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspeUs  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  the  address  hsfed 
above.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  commenta 
on  this  notice  must  submit  with  thoae 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Airspace  Docket  No.  gO-AAL-*."  The 
postcard  will  be  date/time  stamped  and 
relumed  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  commenters 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  noUce  may  be  changed 
in  the  light  of  comments  received  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comroenla.  A  report  summarizing 
earJi  subatanfivo  public  contact  vialh 
F.^A  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemakir»g  IMPRM) 
by  5ul>milling  a  request  to  the  Federal 
Aviation  Admmi.slraticn.  Office  of 
PriWic  Affairs,  Attention:  Public  Inq  Jiry 
Center.  APA-2J0.  800  Independence 
Avenue.  SW,  Washington.  DC  20691,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Orcula.'  Na 
1 1-2A  which  describes  the  apphcation 
procedure. 


Tha  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  de«M:riptions  of  the  Adak.  AK, 
Control  Zone  and  Transition  Areas.  A 
new  survey  contracted  by  the 
Department  of  the  Navy  resulted  in  a 
ncvw  ARP  for  Adak  Airport  and 
relocation  to  the  TACAN.  As  a  result. 
the  current  descriptions  of  the  Adak. 
AK,  Control  Zone  and  the  70afoot  and 
the  1.200-foot  Transition  Areas  are 
technically  incorrect  and  need  to  be 
revised  to  reflect  these  changes. 
Sections  71.171  and  71 181  of  part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6G  dated 
September  4, 1990. 


The  FAA  haa  dcterauned  that  thia 
profMwed  rcgulalkm  mdy  tanrolves  an 
estabbahed  body  d  technical 
regulations  for  whicfa  frequent  and 
routine  amendnieDts  are  necessary  to 
keep  them  ofieratioiiaUy  corrent.  It, 
therefore:  (1)  la  bo«  a  "inaior  nde**  under 
Executive  Order  12291;  (2)  Is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  llOO* 
February  28. 197»):  and  (3)  does  no« 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation.  U  Is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

ICAO  Conaideratioos 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Applicability  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Operations  Service, 
FAA,  in  areas  outside  domestic  sirspwce 
of  the  United  States  is  governed  by 
Article  12  of,  and  Annex  11  to.  the 
Convention  on  International  Gvil 
Aviation,  which  pertains  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promote  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic.  Their 
purpose  is  to  ensure  that  civil  aircraft 
operations  on  international  air  rcufss 
are  carried  out  under  uniform  conditions 
designed  to  improve  the  safety  and 
efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Armex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state  wherein  air  traffic  services  ere 
provided  and  when  a  contracting  state 
accepts  the  responsibility  of  providitig 
air  traffic  services  over  high  seas  or  in 
airspace  of  undetermined  sovereignty.  A 
contracting  state  accepting  such 
responsibility  may  apply  ICAO's 
Standards  and  Recommended  IVacfices 
in  a  manner  consistent  with  that 
adopted  for  airspace  under  its 
jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation,  Chicago.  194^  Hate  aircraft 
are  exempt  from  the  provisions  of 
Annex  11  and  its  Standards  and 
Recommended  I>ractice8.  As  a 
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contracting  state,  the  United  States 
agreed  by  Article  3(d)  that  its  state 
aircraft  will  be  operated  in  international 
airspace  with  due  regard  for  the  safety 
o(  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
dijsignation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  Stale  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  15ia 
Executive  Order  10654;  49  U.S  C  106(g) 
(Revised  Pub.  L  97-449.  lanuary  12. 1983):  14 
CFR  11.69. 

§  71.171    (Amendedl 

2.  S  71.171  is  amended  as  follows: 

Adak.  AK     (Revised) 

VVilhin  a  5-mile  radias  of  the  Naval  Air 
SiHiion  (NAS)  Ad«k  Airport  (lat.  51*5246'N  . 
long.  17a"38'37"W.):  within  2  miies  e;lher  side 

01  thf  OS2*T(043'M)  bearing  from  the  AdaV. 
RBN  (lat.  5r55'06-N..  long.  176'33  52'W.) 
extending  froin  the  5-mile  radius  zone  to  7 
(Piles  northeast  of  the  airport,  within  2  miles 
ei.lier  side  of  the  NAS  Adali  TACAN  (lat 
Sr52'22"N..  long.  176''4018'W.)  059*T(050'M1 
ratlial  extending  from  the  5-mile  radius  zone 
to  7  miles  northeast  of  the  airport;  and  within 

2  miles  either  side  of  the  NAS  Adak  TACAN 
2J0'T(24rM)  radial  extending  from  the  5-mile 
radius  zone  to  7  miles  southwest  of  the 
airport. 

§71.131    (Amendedl 

3.  §  71.181  is  amended  as  follows: 

At'.ik.  AK     IRevised) 

That  airspace  extending  upward  from  700 
Lc\  a'ljove  the  gurface  within  a  5-rr.ile  radius 
of  the  Navrtl  Air  Station  (NAS)  Adak  Airport 
(lat.  5f5246'N..  long.  176°3e'37'VV.l;  within  2 
miles  either  side  of  the  052°T(a43'M]  heanng 
from  the  A.iak  RBN  (lat.  srsSOe'N.,  long. 
.17C'33'S2'VV.)  extending  from  the  5-mile 
airport  radius  to  8.5  miles  northeast  of  the 
airport,  within  2  miles  either  side  of  the  NAS 
Adak  TACAN  (lat.  5T52'22-N.,  long. 
176  40'18'W.)  059*T|050"M)  radial  extending 
from  the  S-mile  radius  to  8.5  miles  northeast 
of  the  airport,  within  2  miles  either  side  of  the 


NAS  Adak  TACAN  250T(241"M)  radial 
extending  from  the  S-mile  radius  to  6.5  miles 
southwest  of  the  airport;  and  that  airspace 
extending  upward  from  1.200  feet  above  the 
surface  within  5  miles  either  side  of  the 
052T(043'M)  bearing  from  the  Adak  RBN 
extending  from  the  5-mile  airport  radius  to  15 
miles  northeast  of  the  airport,  within  5  miles 
either  side  of  the  NAS  Adak  TACAN 
059'T(050"M1  radial  extending  from  the  5-mile 
radius  to  15  miles  northeast  of  the  airport, 
within  5  miles  either  side  of  the  NAS  Adak 
TACAN  250'T(241'M)  radial  extending  from 
the  5-.T.i!e  radius  to  15  miles  southwest  of  the 
airport,  excluding  that  airspace  contained  in 
the  Adak.  AK.  Control  Zone. 

Issued  in  Washington.  DC.  on  December  13. 
1990 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc  91-1272  Filed  1-17-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Definitions 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Actofl977(SMCRA). 

The  amendment  is  intended  to 
restructure  the  Definition  section  of  the 
State  rules  and  to  satisfy  a  required 
program  amendment  concerning  coal 
preparation  plants  to  be  consistent  with 
the  corresponding  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  Feburar* 
19. 1991;  if  requested,  a  public  hearing 
on  the  proposed  amendment  is 
scheduled  for  1  p.m.  on  February  12. 
1991:  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 


received  on  or  before  4  p.m.  on  February 
4,1991. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke, 
Director,  Indianapolis  Field  OfHce.  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indiarwpohs  Field 
Office.  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  room  301,  Indianapolis.  LN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Department  of  Natural 
Resources,  608  State  Office  Building. 
Indianapolis.  l.N  46204.  Telephone: 
(317)  232-1547, 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contracting  the  OSM 
Indianapolis  Field  Office 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Richard  D  Rieke.  Director. 
Telephone  (317)  228-6166:  (FTS)  331- 
6166 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program. 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditons  of  approval 
of  the  Indiana  program  can  be  found  in 
the  luiy  26, 1982  Federal  Register  (47  FR 
32107).  Subsequent  actions  concerning 
the  conditons  of  approval  and  program 
amendments  are  identified  at  30  CFR 
914  10.  914.15,  and  914.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  December  11. 1990 
(Administrative  Record  No  IND-0811). 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  a  proposed 
amendment  to  the  Indiana 
Administative  Code  (LAC).  The 
proposed  amendment  deletes  the 
existing  State  definitions  at  310  LAC  12- 
1-3  and  adds  those  definihons  to  new 
310  lAC  12-0.5.  310  lAC  12-0.5  has  been 
structured  to  allow  for  more  expeditious 
future  changes  to  and  additions  of 
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dePinitions.  The  proposed  amendment 
also  responds  to  the  OSM  required 
amendment  identified  at  30  CFR 
914.16(a)  which  requires  that 
clarification  be  added  to  the  definition 
of  "coal  preparation  plant"  to  make  it 
clear  that  crushing,  screening,  and  sizing 
facilities  will  be  regulated  as  coal 
preparation  plants  whenever  they  are 
operated  in  connection  with  a  coal  mine. 

III.  Public  Comment  Procaduras 

[n  accordance  with  provisions  of  30 
CFR  732.17(h).  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requiremcr.is  of  30  CFR  732.15  for  the 
approval  of  Slate  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenler's 
recommendations.  Comments  received 
after  the  time  indicated  under  "OATIS" 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOM  FUirmcR  infommation 
COliTACT"  by  the  close  of  business  on 
February  4. 1991.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
schedued  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  schedued  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 


Field  Office  by  contacting  the  person 
listed  under  "Fon  FURTHER  information 
CONTACT. '  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  "AOORE8SE8. '  A 
written  summary  of  each  meeting  will 
be  made  part  of  the  Administrative 
Record. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  |anuary  11,  1991. 
Carl  C.  aoM, 

Assislonl  Director.  Eastern  Support  Center 
[m  Doc  71-1278  Filed  1-17-Bl;  8:45  am] 

BILLIMG  COOE  4310-O»-M 


30  CFR  Part  914 

Indiana  Permanent  Regulatory 
Program;  Intervention  in  Heartnga 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Proposed  rule. 

summary:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA). 

The  amendment  submitted  consists  of 
proposed  changes  to  the  Indiana  Surface 
Mining  Statute  provisions  concerning 
intervention  in  hearings.  The 
amendment  provides  the  statutory 
authority  to  allow  intervention  by  a 
person  who  has  an  interest  which  is  or 
may  be  adversely  affected  by  the 
outcome  of  the  proceeding  and  is 
intended  to  revise  the  Indiana  program 
to  be  consistent  with  the  corresponding 
Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Indiana  program  and 
the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  hearing,  if 
one  is  requested. 

dates:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  February 
19. 1991,  if  requested,  a  public  hearing 
on  the  proposed  amendment  is 
scheduled  for  1  p.m.  on  February  12, 
1991;  and  requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on  February 
4.1991. 


addresses:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Richard  D.  Rieke, 
Director.  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)  226-6166. 
Indiana  Department  of  Natural 
Resources.  608  State  Office  Building. 
Indianapolis.  IN  46204.  Telephone: 
(317)  232-1547. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  D.  Rieke,  Director, 
Telephone  (317)  22&-6166;  (FTS)  331- 
6166. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29. 1982.  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26. 1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10.  914.15.  and 
914.16. 

II.  Discussion  of  the  Proposed 
Amendments 

By  letter  dated  October  24. 1990, 
(Administrative  Record  No.  IND-0802), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  responded  to  an  OSM 
inquiiy  for  either  an  explanation  from 
the  State  regulatory  authority  about  how 
the  State  program  satisfied  the  required 
amendment  at  30  CFR  914.16(c)  or  a 
program  amendment  submittal  to 
resolve  the  outstanding  requirement. 
The  State  response  referenced  State 
statutes  at  Indiana  Code  (IC)  4-21.5-3 
and  IC  13-4.1-4-5  and  exolained  how 
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the  existing  program  allows  intervention 
by  a  person  who  has  an  interest  which 
is  or  may  be  adversely  affected  by  the 
outcome  of  the  proceeding. 

III.  Public  Comment  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenters 
recommendations.  Conunents  received 
after  the  time  indicated  under  "DATES  " 
or  at  locations  other  than  the 
Indianapolis  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  on 
February  4, 1991.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  (5SM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Office  by  contacting  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT".  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  listed  under  "ADDRESSES  ".  A 


written  summary  of  each  meeting  will 
be  made  part  of  the  Administrative 
Record. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  January  11. 1991. 

Cari  C  QoM, 

Assistant  Director.  Eastern  Support  Center 

(FR  Doc.  91-1279  Filed  1-17-91;  8:45  am) 
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30  CFR  Part  938 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  the  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 

Interior. 

action:  Notice  of  proposed  preemption 
of  State  program  provisions. 

SUMMARY:  OSM  is  seeking  public 
comment  on  a  proposed  action  to 
preempt  certain  provisions  of  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  approved  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
provisions  proposed  for  preemption 
involve  subsidence-related  material 
damage  to  structures.  This  action  is 
intended  to  ensure  that  the 
Pennsylvania  program  remains 
consistent  with  the  requirements  of 
SMCRA  as  interpreted  by  the  U.S. 
District  Court  for  the  District  of 
Columbia. 

DATES:  Written  comments  or  other 
information  relevant  to  this  matter  must 
be  received  by  4  p.m.  on  February  19, 
1991.  Comments  received  after  this  date 
will  not  necessarily  be  considered  in  the 
Director's  decision. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Harrisburg  Field 
Office.  Fourth  and  Market  Streets.  Third 
Floor,  Suite  3C  Harrisburg. 
Pennsylavnia  19101,  Copies  of  the 
Pennsylvania  program  and  its 
administrative  record  are  available  for 
public  review  and  copying  at  this  office 
Monday  through  Friday.  9  a.m.  to  4  p.m.. 
excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  Biggi.  Director.  Harrisburg 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Fourth 
and  Market  Streets.  Third  Floor,  Suite 
3C,  Harrisburg.  Pennsylvania  19101. 
Telephone:  (717)  782-4036. 


SUPPl£MCMTAIIY  MFOtUtATION: 
I.  Discussion  of  Proposed  Action 

As  promulgated  on  February  17. 1987 
(52  FR  4886).  the  Federal  regulation  at  30 
CFR  817.121(c)(2)  required  correction  of 
subsidence-related  material  damage  to 
structures  only  to  the  extent  required  by 
State  law.  On  February  12. 1990.  the  US. 
District  Court  for  the  District  of 
Columbia  remanded  this  rule  to  the 
Secretary  of  the  Interior  with 
instructions  to  revised  it  by  striking  the 
reference  to  State  law  {In  re:  National 
Wildlife  Federation  v.  Lujan.  Civil 
Actions  87-1051.  87-1814  and  88-2788). 
Section  102(b)  of  SMCRA  requires  that 
the  rights  of  surface  landowners  and 
other  persons  with  a  legal  interest  in  the 
land  or  appurtenances  thereto  be  fully 
protected  and  section  516(b)fl)  specifies 
that  the  operator  shall  maintain  the 
value  and  reasonably  foreseeabip  use  of 
surface  lands  underlain  by  underground 
mining  operations.  The  court  found  that, 
under  these  statutory  provisions,  an 
operator  has  the  obligation  to  repair  or 
compensate  the  owner  for  subsidence- 
caused  material  damage  to  structures 
without  regard  to  any  limitations  placed 
on  this  liability  by  State  law. 

The  Commonwealth's  rules  at  25  Pa. 
Code  89.141(d),  89.142(a)(6),  89.143  (a) 
and  (b),  89.145(b)  and  89.146  generally 
require  the  correction  of  subsidence- 
related  material  damage  to  structures 
only  if  such  structures  are  protected 
under  the  Commonwealth's  Bituminous 
Mine  Subsidence  and  Land 
Conser\'ation  Act  (52  P.S.  1406)  Section 
4  of  this  act  protects  only  public 
buildings,  inhabited  dwellings  and 
noncommercial  buildings  customarily 
used  by  the  public,  and  then  ony  if  they 
were  in  place  on  April  27. 1966.  Section 
15  extends  protection  to  similar 
structures  built  after  that  date  if  the 
owner  of  the  structure  purchases  the 
amount  of  coal  that  the  operator  finds 
necessary  to  leave  in  place  to  support 
the  structure.  To  be  consistent  with 
sections  102(b)  and  516(b)(1)  of  SMCRA 
and  the  court's  decision  concerning  30 
CFR  817.121(c)(2).  the  State  program 
must  extend  complete  protection  or  full 
compensation  requirements  to  all 
structures  and  facilities,  regardless  of 
their  nature  or  when  they  were  built. 

By  letter  dated  June  22. 1990,  OSM.  as 
required  by  30  CFR  732.17(d),  notified 
the  Pennsylvania  regulatory  authority  oi 
the  court's  decision  and  identified  the 
provisions  of  the  Pennsylvania  program 
requiring  revision  to  be  consistent  with 
SMCRA.  By  letter  dated  August  3, 1990. 
Pennsylvania  advised  OSM  that  it 
would  most  likely  be  unable  to  revise  its 
program  to  correct  the  inconsistencies 
within  the  6-month  timeframe 
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established  by  OSM.  Hence,  the 
Director  is  proposing  to  exercise  his 
responsibihty  under  section  505(b)  of 
SMCRA  to  set  forth  (preempt)  any  State 
law  or  regulation  which  is  construed  to 
be  inconsistent  with  SMCRA.  As 
required  by  30  CFR  730.11(a).  this  notice 
seeks  public  comment  on  the  Director's 
proposal. 

Specifically,  the  Director  flnds  the 
State  regulations  at  25  Pa.  Code 
89.141(d).  89.142(a)(6),  89.143  (a)  and  (b), 
89.145(b)  and  89.146  to  be  inconsistent 
with  SMCRA  in  that  they  do  not  require 
complete  repair  of  or  full  compensation 
for  subsidence-caused  material  damage 
to  structures  and  facilities  in  all  cases, 
and  he  is  proposing  to  preempt  and  set 
them  aside  to  the  extent  that  they  fail  to 
do  so.  No  specific  language  would  be 
removed  and  these  rules  would  remain 
in  effect  for  all  other  purposes.  The 
Director  is  also  proposing  to  preempt 
and  set  aside  those  provisions  of  the 
Commonwealth's  Bituminous  Mine 
Subsidence  and  Land  Conservation  Act 
which  likewise  limit  the  operator's 
responsibihty  in  a  manner  inconsistent 
with  SMCRA.  Specifically,  in  section  4, 
which  reads  as  follows,  the  italicized 
language  would  be  removed  by  the 
Director's  action: 

In  order  to  guard  the  health,  safety  and 
general  welfare  of  the  public,  no  owner, 
operator,  lessor,  lessee,  or  general  manager, 
superintendent  or  other  person  in  charge  of  or 
having  supervision  over  any  bituminous  coal 
mine  shall  mine  bituminous  coal  so  as  to 
cause  damage  as  a  result  of  caving-in, 
collapse  or  subsidence  of  the  following 
surface  structures  in  place  on  April  27.  1966, 
overlying  or  in  the  proximity  of  the  mine:  (1) 
Any  public  building  or  any  noncommercial 
structure  customarily  used  by  the  public, 
including  but  not  being  limited  to  churches. 
schools,  hospitals,  and  municipal  utilities  or 
municipal  public  service  operations:  (2)  Any 
dwelling  used  for  human  habitation;  and  (3) 
|a|ny  cemetery  or  public  burial  ground: 
unless  the  current  owner  of  the  structure 
consents  and  the  resulting  da,Tiage  is  fully 
repaired  or  compensated. 

Section  15,  which  requires  owners  of 
structures  built  after  April  27, 1966.  to 
purchase  support  rights  to  receive 
protection  from  subsidence  damage, 
would  be  removed  in  its  entirety. 
Section  14,  which  requires  that  deeds 
contain  certain  language  specifying 
whether  they  convey  the  right  of 
support,  would  thus  be  rendered 
meaningless.  No  other  provisions  of  this 
State  law  would  be  affected  by  the 
proposed  action. 

n.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  730.11(a),  OSM  is  soliciting 
public  comment  on  its  proposal  to 
preempt  and  set  aside  the  State  program 


provisions  listed  above.  If  no  evidence  is 
received  demonstrating  why  these 
provisions  should  not  be  preempted  and 
set  aside,  a  final  notice  will  be 
published  to  effect  such  action  and  to 
require  that  Pennsylvania  administer 
and  enforce  its  approved  program  in  a 
manner  consistent  with  SMCRA  and 
that  action. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  addressed  in 
this  notice,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  Harrisburg 
Field  Office  will  not  necessarily  be 
considered  in  the  final  decision  or 
included  in  the  administrative  record. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  10, 1991. 
W.  Hord  Tipton. 

Deputy  Director  Operations  and  Technical 
Services. 
[FR  Doc.  91-1276  Filed  1-17-91:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  l^wrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Tolls:  Proposed  Revision 

agency:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Authority  is 
proposing  to  the  Corporation  that  the 
commodity  tolls  and  vessel  charges  be 
increased  by  approximately  5.75  percent 
each  year  for  the  1991, 1992,  and  1993 
navigation  seasons  at  the  Welland 
Canal  section  and  at  the  Montreal-Lake 
Ontario  section  of  the  St.  Lawrence 
Seaway.  All  the  Welland  Canal 
revenues  accrue  to  the  Authority.  The 
Authority  is  proposing  that  the 
Corporation  continue  to  receive  25%  of 
the  Montreal-Lake  Ontario  revenues.  All 
of  the  Corporation's  share  of  these 
revenues,  however,  will  be  returned  to 
the  person  paying  the  toll  or  charge  In 


accordance  with  section  805  of  the 
Water  Resources  Development  Act  of 
1986. 

The  Authority  also  is  proposing  to  the 
Corporation  that  the  definition  of  bulk 
cargo  be  amended  to  remove  the 
reference  to  its  not  limiting  the 
generality  of  the  term  since,  as  a 
practical  matter,  the  cargo  is  strictly 
defined.  The  Authority  further  proposes 
changing  the  references  to  "domestic 
package  freight"  to  "domestic  cargo"  to 
more  accurately  reflect  current  cargo  of 
this  type. 

The  Authority  additionally  proposes 
to  the  Corporation  that,  as  a  result  of  the 
highly  successful  pilot  new  business 
incentive  tolls  program  in  the  1990 
season,  new  toll  discount  and  rebate 
programs  be  established  in  the  1991, 
1992,  and  1993  seasons.  These  consist  of: 
A  new  business  incentive  toll  program 
that  will  give  shipowners  who  move 
qualifying  cargoes  toll  rebates  of  25  and 
50  percent;  a  20  percent  volume  discount 
to  movers  of  commodities  that  exceed  a 
base  level  equal  to  the  previous  five 
year  average;  and  reductions  in  tolls  of 
up  to  65  percent  for  owners  of  U.S.  and 
Canadian  laker  fleets  that  primarily  are 
used  for  grain,  but  use  those  fleets  for 
moving  general  cargo  through  the 
Seaway, 

DATES:  Any  party  wishing  to  present 
views  or  data  on  the  proposed  revision 
may  file  comments  with  the  Corporation 
on  or  before  February  19, 1991. 
ADDRESSES:  Send  comments  to  Marc  C. 
Owen.  Chief  Counsel,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT. 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Sea>  'ay  Development 
Corporation,  400  Seventh  Street,  SW.. 
Washington,  DC  20590,  (202)  366-0091, 
SUPPLEMENTARY  INFORMATION:  It  is 
proposed  to  amend  the  definition  of 
"bulk  cargo"  (at  33  CFR  402.3(b))  to 
delete  the  phrase,  "without  limiting  the 
generality  of  the  term  or  otherwise 
affecting  its  meaning",  since,  as  a 
practical  matter,  the  cargo  is  strictly 
defined.  It  is  further  proposed  to  amend 
the  definition  of  "bulk  cargo"  by 
substituting  the  term  "domestic  cargo" 
for  the  term  "domestic  package  freight" 
in  S  402.3,  subparagraph  (b)(3),  to  more 
accurately  reflect  current  cargo  of  this 
type.  Similarly,  it  is  proposed  to  amend 
the  definition  of  "domestic  package 
freight"  (at  33  CFR  402.3(f))  to  change 
the  term  "domestic  package  freight"  to 
"domestic  cargo". 

It  also  is  proposed  to  amend  {  402.9  to 
provide:  A  new  business  25  percent. 
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discount  for  qualifying  upbound  and 
downbound  cargoes  for  transits 
beginning  within  the  Seaway  after  the 
opening  of  navigation  and  prior  to  July  1 
or  beginning  on  or  after  October  1  in  the 
years  1991, 1992,  and  1993  and  ending  at 
the  closing  of  navigation  in  those  years; 
and  a  new  business  50  percent  discount 
for  qualifying  upbound  and  downbound 
cargoes  for  transits  beginning  on  or  after 
July  1  and  prior  to  October  1  in  the  years 
1991, 1992.  and  1993.  It  is  further 
proposed  to  add  a  new  section  402.11  to 
provide  a  20  percent  volume  discount  to 
movers  of  commodities  that  exceed  a 
'  base  level  equal  to  the  previous  five 
year  average.  It  also  is  proposed  to  add 
a  new  §  402.13  to  provide  a  reduction  in 
tolls  of  up  to  65  percent  for  owners  of 
U.S.  and  Canadian  laker  fieets  that 
primarily  are  used  for  grain,  but  are  also 
used  for  moving  general  cargo  through 
the  Seaway. 

Finally,  it  is  proposed  that,  except  for 
lack  of  tolls  charged  for  government  aid 
cargo,  the  Tolls  Schedule  for  the 
Welland  Canal  Section  and  the 
Montreal-Lake  Ontario  Section  be 
revised  (33  CFR  402.8).  The  increase  in 
tolls  will  be  approximately  5.75  percent 
each  year  for  1991, 1992,  and  1993  on 
both  the  Welland  Canal  and  Montreal- 
Lake  Ontario  Sections.  For  example,  the 
current  toll  for  bulk  cargo  for  the 
Welland  section  is  $0.46  and  for  the 
Montreal-Lake  Ontario  Section  is  $0.93. 
Under  the  proposed  changes,  the  1991 
charges  would  be  $0.49  and  $0.98,  the 
1992  charges  would  be  $0.52  and  $1.04, 
and  the  1993  charges  would  be  $0.55  and 
$1.10  for  the  Welland  and  Montreal- 
Lake  Ontario  Sections  respectively. 

As  provided  in  the  1978  Tolls 
Agreement  between  the  Authority  and 
the  Corporation,  the  Joint  Tolls  Review 
Board  has  reviewed  the  estimated 
expenditures  for  1991  and  the  projected 
revenues  from  tolls  and  other  sources  to 
determine  the  adequacy  of  the  current 
toll  structure  and  division  in  meeting  the 
financial  requirements  of  the  Authority 
and  the  Corporation  during  fiscal  year 
1991.  In  addition,  the  Canadian  Federal 
Government  initiated  a  new  large 


corporation  tax  in  1989,  which  has 
added  an  estimated  $1.0  million  expense 
in  1991  for  the  Authority. 

In  the  Montreal-Lake  Ontario  Section, 
the  cargo  forecast  used  for  1991  was  42.3 
million  tons.  The  tonnage  projection  for 
Canadian  grain,  however,  may  be 
optimistic  due  to  grain  export  volume. 
Based  upon  this  1991  forecast,  the 
present  toll  structure  and  division  would 
result  in  a  1.9  million  dollar  shortfall  to 
the  Authority  and  a  0.2  million  shortfall 
to  the  Corporation,  or  6%  and  1.5% 
respectively.  In  the  Welland  Canal 
Section,  the  cargo  forecast  was  44.51 
million  tons  in  1991.  Based  upon  this,  the 
Authority  is  forecasting  a  1991  $4.1 
million  dollar  10.9%  shortfall 

To  avoid  these  shortfalls,  in  1991,  the 
Authority  needs  an  additional  8.6%  in 
tolls  revenue  from  both  sections  and  the 
Corporation  needs  an  additional  1.5%  on 
the  Montreal-Lake  Ontario  Section. 
Accordingly,  the  Authority  and  the 
Corporation  are  proposing  the  new  toll 
increase  described  in  the  foregoing  and 
set  forth  below. 

The  Corporation  invites  comments  on 
the  proposed  revision  to  the  Tariff  of 
Tolls  from  any  interested  person(s)  or 
organization(8).  It  is  requested  that,  for 
comments  concerning  the  tariff 
increases,  data  provided  in  written 
comments  include  total  transportation 
costs  for  the  movements  of  cargo  via  the 
St.  Lawrence  Seaway  and  should  detail 
individually  all  pertinent  components, 
including  all  inland  freight  costs  (rail, 
truck,  or  water),  terminal  or  elevator 
charges  and  handling  costs,  ocean 
freight  costs  and  other  significant 
transportation  costs.  It  would  be  very 
helpful  if  each  of  these  analyses  also 
detailed  similar  transportation  costs  by 
alternative  routes  in  order  to  adequately 
evaluate  the  potential  for  diversion. 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore.  Executive  Order 
12291  does  not  apply.  This  regulation 
has  also  been  evaluated  under  the 
Department  of  Transportation's 


Regulatory  Policies  and  Procedures  and 
the  regulation  is  not  considered 
significant  under  those  procedures  and 
its  economic  impact  is  expected  to  be  so 
minimal  that  a  full  economic  evaluation 
is  not  warranted. 

Regulatory  Flexibility  Act  Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  St  Lawrence  Seaway  Tariff 
of  Tolls  relates  to  the  activities  of 
commercial  users  of  the  Seaway,  the 
vast  majority  of  whom  are  foreign  vessel 
operators.  Therefore,  any  resulting  costs 
will  be  borne  by  foreign  vessels. 
Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  environment, 

List  of  SubjecU  in  33  CFR  Part  402 

Vessels,  Waterways. 

PART  402-{  AMENDED] 

Accordingly,  the  Saint  LawTence 
Seaway  Development  Corporation 
proposes  to  amend  Part  402 — Tariff  of 
Tolls  (33  CFR  part  402)  as  follows; 

1.  The  authority  citation  for  33  CFR 
part  402  is  revised  to  read  as  follows: 

Authority:  68  Stat.  93.  33  U.S  C  981 -99a 

§  402.3    [Amended] 

2.  In  §402,3.  paragraph  (b) 
introductorj'  text,  remove  the  words 

".  without  limiting  the  generality  of  the 

term  or  otherwise  affecting  its 

meaning.". 

S  402.3    [Amended] 

3.  In  §402.3.  paragraphs  (bl(3)  and  (f). 
remove  the  words  "package  freight"  and 
add,  in  their  place,  the  word  "cargo". 

4.  Section  402.8  would  be  revised  to 
read  as  follows: 

§402.0    Schedule  Of  toUs. 


Tons 


Montreal  to  Of  from  l.aKe     Lake  Ontario  to  or  from  l^ake  Ene 
Ontario 


1991 


(a)  For  transit  of  the  Seaway,  a  composite  toll,  composing 

(1)  A  ctwrge  in  dollars  per  gross  registered  Ion  according  to  natonal  registry  ol  the  vessel, 
applicable  whether  the  vessel  is  wholly  or  partially  laden,  or  Is  m  ballast  (All  vessels  shall  have 
an  option  to  calculate  gross  registered  tonnage  according  to  prescribed  rules  for  measurement 
in  either  Canada  or  the  United  SUtes) 

(2)  A  charge  in  dollars  per  metnc  ton  of  cargo  as  certified  on  ship's  manifest  or  other  document, 
as  follows: 

—Bulk  cargo — - 

—General  cargo.... —"■ - 


0.10 


0.08 
2.38 


1992    1    1993 


1991 


1992 


1993 


010 


1.04 

2.52 


0.11 


1.10 
266 


012 


0.49 

078 


0.12 


0.52 
0.83 


0.13 


055 
088 
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— Ccfitainefued  cargo - .« _____ — 

— GcMWnmonI  M)  cafgo  — .......^..—  i 

(3)  A  ctwge  m  dotes  pe>  passerqw  pof  kx*  1  06        - 

(4)  A  cJhm^a  n  (tollars  p«  locii  tor  complete  or  partial  transit  ol  tte  WeMand  Canat  <n  etther 
dvection  by  cargo  vessete.  wf.icn  rrvay  &«  shared  by  cargo  vesseit  n  tandem: 

(i)  loaded:  Per  Lock •    - ~ 

(■)  «i  battast:  Pw  Loch  -  ■  -i - - -- 

(b)  For  partat  vansM  o4  •«  Seaaray: 

(1)  Between  Uo(4real  arxJ  Lake  Onlano.  ■»  erther  direction,  >5  percent  per  locfc  Ol  »<«  apphcafcte 
lotl 

(2)  Between  Lake  On«aro  and  Lake  Eno  r.  affver  direclion,  (WeOarxJ  Carwt).  13  percent  per  loch 
vt  me  apphcabie  ictt 

)c(  M»wmim  cfwqe  it  doAars  per  »«ssei  per  toe*  Jrarwued  for  M  or  partial  irarw*  ol  the  Seaway 

—Pleasure  oafl  '  — . ,       .       .— ' 

— Ottiet  vessels _ 


Tods 


Mor«eal  to  or  trom  Laha 
Ottano 


1991 


ase 
aoo 

0.60 

o.ao 

106 


NA 
NA 


lO.OO 
14.00 


1992 


104 

0  00 
064 
064 

1  12 


NA 
NA 


10.00 
1500 


'  lnchide«  Federal  taxes  «riare  applicable. 


1983 


1  10 

0.00 
068 
068 
1  18 


NA 
NA 


Laha  Ottno  to  or  liom  Lake  Er« 
1963 


1991 


10.00 
15.00 


049 
0.00 
0  49 
049 
106 


390  00 
290  00 


10.00 
14.00 


1992 


0.52 
000 

052 
OS? 
112 


415.00 
310.00 


10  00 
15.00 


0.55 
000 

0.55 
0.55 
1  18 


440  00 
326  00 


1000 

15  00 


5.  A  new  §  402.9  would  he  added  to 
read  as  Tullows: 

§  402.9    tnc«ntiw«  toHs. 

(a)  Notwithstanding  anything 
contained  in  this  Tariff,  the  portion  of 
the  composite  loll  related  to  charges  per 
nietnc  ton  of  cargo  charged  on  new 
upbound  business  and  new  downbound 
business  shall  be  reduced  by. 

(1)  Twenty-five  percent  for  a  transit 
beginning  within  the  Seaway  after  the 
opening  of  navigation  and  prior  to  )uly  1 
or  the  beginning  on  or  after  October  1  in 
the  years  1991. 1992.  and  1993  and 
ending  at  the  ciosing  of  navigation  in  the 
years  1991. 1992,  and  1993.  or 

(2)  Fifty  percent  for  a  transit  beginning 
on  or  after  July  1  and  prior  to  Ocfohpr  1 
in  the  years  1991. 1992,  and  1993. 

(b)  The  reduction  mentioned  in 
paragraph  (a)  of  this  section  shult  be 
granted  at  the  end  of  the  applicable 
navigation  season  after  payment  of  the 
full  toll  specified  in  the  schedule  under 
the  tariff  in  (  402.B  of  this  part  if: 

(1)  A  vessel  carries,  for  each 
consignee,  1.000  metric  tons  or  more  of 
new  downbound  or  upbound  business; 
and 

(2)  An  application  for  a  new 
downbound  or  new  upbound  business 
refund  is  submitted  to  the  Authority  or 
the  Corporation  for  audit  by  the 
Authority  or  the  Corporation. 

(r)  For  the  purposes  of  this  section. 
new  downbound  business  means: 

(1)  Downbound  cargo  that  has  not 
moved  through  a  Seaway  lock  during 
the  three  navigatioa  seasons  of  1987 
through  1989  or  the  three  navigation 
seasons  immediately  preceding  the 
season  in  which  a  new  downbound 

'  isiness  refund  is  submitted:  or 

(2)  Downbound  cargo  that  has  moved 
through  a  Seaway  lock  in  quantities 


reprrsenting  less  than  five  pi-rcent  of  the 
average  of  Seaway  traffic  to  the 
particular  destination  during  the  three 
navigation  seasons  of  1987  through  1989 
or  the  three  navigation  seasons 
immediately  preceding  the  season  in 
which  a  new  downbound  business 
refund  is  submitted.  For  the  purposes  of 
this  paragraph  (c)(2)  "destination" 
means  the  country  in  which  the  cargo  is 
unloaded,  but  if  the  cargo  is  unloaded  in 
North  Amenca.  "destination"  means  the 
port  at  which  the  cargo  is  unloaded. 

(d)  For  the  purposes  of  this  section, 
new  upbound  business  means: 

(1)  Upbound  cargo  that  has  not  moved 
through  a  Seaway  lock  during  the  three 
navigation  seasons  immediately 
preceding  the  season  in  which  a  new 
upbound  business  refund  is  submitted; 
or 

(2)  Upbound  cargo  that  has  moved 
through  a  Seaway  lock  in  quantities 
representing  less  than  five  percent  of  the 
average  of  Seaway  traffic  to  the 
particular  origin  during  the  three 
navigation  seasons  immediately 
preceding  the  season  in  which  a  new 
upbound  business  refund  is  submitted. 
For  the  purposes  of  this  paragraph  (d)l2). 
"origin"  means  the  country  in  which  the 
cargo  is  loaded,  but  if  the  cargo  is 
loaded  in  North  America,  "origin" 
means  the  port  at  which  the  cargo  is 
loaded. 

(e)  When  a  particular  cargo  becomes 
new  downbound  business  or  new 
upbound  business  at  any  lime  during 
1991, 1992.  or  1993,  it  shall  be  considered 
as  new  downbound  or  new  upbound 
business  until  the  end  of  the  1993 
navigation  season. 

6.  A  new  §  402.11  would  be  added  to 
read  as  follows: 


§402.11    Votunw  dtocount 

(a)  A  volume  discount  shall  be 
granted  to  carriers  at  the  end  of  the 
1991, 1992,  and  1993  navigation  seasons 
after  payment  of  the  full  toll  specified  in 
the  schedule  under  the  tariff  §  402.8  of 
this  part  if  shipments  of  a  commodity 
exceed  the  average  amount  of  shipments 
for  that  commodity  in  the  Seaway 
during  the  five  navigation  seasons 
immediately  preceding  the  season  in 
which  the  volume  discount  is  applied. 
The  volume  discount  shall  be  equal  to  a 
20  percent  reduction  of  the  porbon  of  the 
composite  toll  related  to  charges  per 
metric  ton  of  cargo  paid  for  the 
shipments  that  surpass  the  average  for 
the  five  preceding  seasons.  The  volume 
discount  shall  be  applied  on  a  pro  rata 
basis  to  all  carriers  of  the  particular 
commodity  within  one  navigation 
season. 

(b)  if  the  conditions  in  paragraph  (a) 
of  this  section  are  met,  a  volume 
discount  shall  be  granted  with  respect  to 
the  following  commodities:  (1)  Grain;  (2) 
Other  agricultural  products:  (3)  Iron  ore; 
(4)  Other  mine  products;  (5)  Coal;  (6) 
Coke;  (7)  Petroleum  products:  (8) 
Chemicals:  (9)  Stone;  (10)  Salt;  (11) 
Other  bulk  cargo:  (12)  Iron  and  steel; 
(13)  Other  general  cargo:  (14) 
Containers. 

(c)  Notwithstanding  anything  in  this 
Tariff,  a  carrier  shall  not  obtain,  at  the 
end  of  a  navigation  season,  both  a 
volume  discount  and  a  new  downbound 
or  upbound  business  refund  with  respect 
to  the  same  shipment,  but  a  carrier  shall 
obtain  the  greater  of  the  said  discount  or 
refund. 

7.  A  new  §  402.13  would  be  added  to 
read  as  follows: 
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§  402. 1 3    Vessels  engaged  primarily  In  the 
tNjIk  trade. 

Notwithstanding  anything  contained 
in  this  Tariff,  the  toll  for  general  or 
containerized  cargo  for  any  vessel 
documented  under  the  laws  of  the 
United  States  or  registered  in  Canada  in 
accordance  with  the  laws  of  Canada 
that  has  been  engaged  primarily  in  the 
bulk  trade  exclusively  within  the  St. 
Lawrence  Seaway/Great  Lakes  system 
during  the  three  navigation  seasons 
immediately  preceding  the  applicable 
season,  shall  be  the  toll  charged  for  food 
grains  specified  in  the  schedule  under 
the  tariff  in  §  402.8  of  this  Part. 

Issued  at  Washington.  DC  on  January  14. 
1991. 

Saint  Lawrence  Seaway  Development 
Corporation 
lames  L.  Emery, 
Acting  Administrator. 
[FR  Doc.  91-1189  Filed  1-17-91;  8:45  am] 

BILLING  CODE  4t1(V-«1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3160 

[AA-610-89-411 1-02;  Circular  No.  2613) 
RIN  1004-AB21 

Onshore  Oil  and  Gas  Operations; 
Federal  and  Indian  Oil  and  Gas  Leases; 
Onshore  Oil  and  Gas  Order  No.  2, 
Drilling  Operations;  Clarification 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
amend  Onshore  Oil  and  Gas  Order  No.  2 
Drilling  Operations  to  clarify  certain 
well  control,  casing,  mud  program,  and 
drilling  abandonment  requirements,  and 
to  specify  the  circumstances  when  used 
casing  may  be  utilized. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  by  March  19. 1991. 
Comments  received  or  postmarked  after 
this  date  may  not  be  considered  in  the 
decisionmaking  process  on  the  issuance 
of  a  final  rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140)  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Bldg.,  1849  C  Street,  NW,  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kent  (202)  653-2174  or  Howard 
A.  Lemm  (801)  539-4032. 
SUPPLEMENTARY  INFORMATION:  Onshore 
Oil  and  Gas  Order  No.  2  of  the  Bureau  of 
Land  Management  on  Drilling 


Operations  was  published  in  the  Federal 
Register  on  November  18, 1988  (53  FR 
46798).  Experience  with  and  further 
consideration  of  the  Order  have  shown 
that  certain  provisions  need  to  be 
amended  to  improve  their  clarity  and 
workability,  and  to  elaborate  on 
conditions  for  applying  them. 

The  minimum  standards  and 
enforcement  provisions  for  the  pressure 
accumulator  system  would  be  amended 
to  make  it  clear  that  the  fluid  reservoir 
capacity  is  to  be  double  the  usable  fluid 
volume  of  the  accumulator  system  as 
opposed  to  the  total  volume  of  the 
system,  in  order  to  clairfy  the  intent  of 
the  Order  and  accommodate  standard 
reserv'oir  sizes  now  in  use. 

The  casing  requirements  would  be 
amended  to  add  the  provisos  that  used 
casing  may  be  employed  only  in 
situations  involving  shallow  depth  and 
low  pressures,  and  that  the  used  casing 
is  required  to  be  at  least  87^2  percent  of 
the  nominal  wall  thickness  of  new 
casing.  This  will  eliminate  the  safety 
risk  of  used  casing  being  used  under 
circumstances  posing  a  substantial  risk 
of  casing  failure  and  resulting 
environmental  degradation  and  loss  of 
resources.  The  requirements  would  also 
be  amended  to  stale  that  centralizers 
shall  be  placed  on  the  bottom  3  joints  of 
surface  casing  rather  than  on  every 
fourth  joint,  with  a  minimum  of  1 
centralizer  per  joint,  starting  with  the 
shoe  joint,  in  order  to  allow  remedial 
cementing  of  the  upper  part  of  the  casing 
string. 

This  order  would  be  amended  to 
include  a  reference  to  Onshore  Oil  and 
Gas  Order  No.  6— Hydrogen  Sulfide 
Operations,  for  requirements  as  to  the 
availability  and  use  of  hydrogen  sulfide 
safety  and  monitoring  equipment. 

The  definition  for  "Tagging  the  Plug" 
when  abandoning  drilling  operations 
would  be  amended  to  remove  the 
requirement  that  the  plug  be  tagged  by 
placing  the  weight  of  the  string  of  tubing 
or  drill  pipe,  but  instead  to  place  a 
weight  on  the  plug  sufficient  to  show 
that  the  plug  is  in  place  and  properly  set 
This  may  be  the  entire  unbuoyed  weight 
of  the  drill  string  in  many  cases,  but  in 
some  cases  due  to  plug  setting  depth 
and  compressive  strength,  excessive 
weight  may  cause  string  fill  up  and/or 
plug  damage. 

The  principal  author  of  this  proposed 
rulemaking  is  Robert  Kent  of  the 
Division  of  Fluid  Mineral  Lease  and 
Regulatory  Management,  all  of  the 
Bureau  of  Land  Management. 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environm.ent.  and  that  no  detailed 


statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332{2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule, 
and  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  as  required  by  Executive 
Order  12630.  the  Department  has 
determined  that  the  rulemaking  would 
not  cause  a  taking  of  private  property. 

The  information  collection 
requirements  contained  in  43  CFR  part 
3160  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1004-0134  and  1004- 
0136. 
List  of  SubjecU  in  43  CFR  Part  3160 

Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration.  Oil 
and  gas  production.  Public  lands — 
mineral  resources,  Indian  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Under  the  authorities  cited  below, 
part  3160.  Group  3100,  subchapter  C, 
chapter  II  of  title  43  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below 

PART  3160— (AMENDED) 

1  The  authority  citation  for  part  3160 
18  revised  to  read: 

Authority:  The  Mineral  Leasing  Act  as 
amended  and  supplemented  (30  U.S.C.  181  et 
seq  1  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947,  as  amended  (30  U  S  C  351- 
359).  the  Act  of  May  21,  1930  (30  U  S.C  301- 
306),  the  Act  of  March  3.  1909  as  amended 
(25  use  396).  the  Act  of  May  11  1936,  as 
amended  (25  U.S.C.  396a-396q).  the  Act  of 
February  28, 1691.  as  amended  (25  U  S.C. 
397).  the  Act  of  May  29.  1924  (25  U.S.C  398). 
the  Act  of  March  3. 1927.  (25  US  C  398a- 
398c).  the  Act  of  |une  30.  1919,  as  amended 
(25  use.  399).  R.S.  441  (43  US  C.  1457)  See 
also  Attorney  C-eneral's  Opinion  of  April  2, 
1941  (40  Op.  Atty  Gen  41),  the  Federal 
Property  and  Administrative  Services  Act  of 
1949.  as  amended  (40  U.S.C  471  et  seq),  the 
National  Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  et  seq).  the  Act  of 
December  12. 1980  (42  U.S.C.  6508).  the 
Combined  Hydrocarbon  Leasing  Act  of  1981 
(Pub.  L  97-78).  the  Federal  Oil  and  Gas 
Royalty  Msnagempnl  Act  of  1982  (30  U.S.C. 
1701  et  seq  >.  and  the  Indian  Mineral 
Development  Act  of  1982  (25  U.S.C.  2102  et 
seq.) 

§3164.1    (Amended) 

2.  Section  3164.1(b)  is  amended  by 
revising  the  second  entry  of  the  table  to 
read  as  follows: 


3v 


1988 
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Sutitwt 


Etf«ctw«  date 


Federal  RegisMr  reference 


Sufwr- 

99009 


Ortkny  operator*  Ameodnd... 


December  >9.  1968. 


53  FR  46798 


Norte. 


Nole. — Nwnben  will  be  aestgned  by  Ihe 
Washington  Offks.  Bureau  of  Land 
Manageownt.  to  additional  Oder*  at  they 
are  prepared  (or  pabtication  and  addt^d  to 
thia  table. 

Note.— These  amendments  to  Ihe  appendix 
published  at  53  FR  M804.  Nov.  18.  TMS.  for 
ir.formatlofi  only  and  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appeadix—  Text  of  Oil  and  Cos  Order  Nc.  2 
fAmendedl 

3.  Article  E.V.  ic  reviaed  to  reed  as  follows; 


Dated:  |uly  31.  tSSa 
|ama*  M.  Hughes. 
Assistant  Secretary  of  the  Interior. 
IKR  Doc  91-1274  Filed  1-17-ffl;  8:45  am| 
BtLLIMG  COOe  43K>-«4-1« 


V.  Tagging  the  Plug  means  running  in  the 
hole  with  a  string  of  tubing  or  drill  pipe  and 
placing  suffkienl  weight  on  the  plug  to  insure 
its  integrity.  Other  method*  of  tagging  the 
plug  may  be  approved  by  the  authorized 
ofncer. 

4.  Article  Ul.A^b.ii.  is  amended  by  adding 
the  following  sentence  at  the  end  of  the  Tirst 
paragraph  thereof: 

ii.  •  •  *  The  configuration  of  the  chokes 
may  vary. 

5.  Article  ni.A.2.c.  Is  amended  by  revising 
the  third  aenterrce  of  paragraph  Ii.  and  the 
second  sentence  of  paragraph  iii.  thereof  to 
r<-ad  as  follows,  respectively: 

ii.  •  *  •  The  fluid  reservoir  capacity  shall 
be  double  the  usable  fluid  vohnse  of  the 
accumulator  system  capacity  and  the  fluid 
level  shall  be  maintained  at  manufacturer's 
recommendations.  *   *   * 


iii.  •  •  •  The  fhiid  reservoir  capacity  shall 
be  double  the  usable  (hiid  vohime  of  the 
accumulator  system  capacity  and  the  fluid 
level  shall  be  maintained  at  manufacturer's 
r«>commendatiors.  *  *  ' 

6.  Article  lU.B.I.a.  Is  amended  by  adding  at 
the  end  of  the  first  paragraph  thereof  and 
before  the  paragraph  "Violation:  Major"  the 
following  sentence: 

a  *   *  •  Used  casing  that  meets  or  exceeds 
API  standards  for  new  casing  shall  only  be 
approved  by  the  authorized  officer  under 
circumstances  that  involve  shallow  depths 
and  low  pressures,  and  when  the  wall 
thickness  of  the  proposed  casing  is  venfied  to 
be  at  least  V7Vt  percent  of  the  nominal  wall 
thickness  of  new  casing, 
•         •         •         •         * 

7.  Article  UIB-lJ.  ia  amended  by  reviaing 
the  Tirst  paragraph  thereof  to  read: 

f.  Surface  casing  shall  have  centrulizers  on 
the  bottom  3  joints  of  the  casing  |a  minimum 
of  1  centralizer  per  Joint,  starling  with  the 
shoe  joint).  *  *  * 

8.  Article  lll.C.a.b.  is  revised  to  read  as 
follows: 

b.  Hydrogen  sulfide  safety  and  monitoring 
equipment  requirements  may  be  found  in 
Onshore  Oil  and  Gat  Order  No.  »— f'ydrogen 
Sulfide  Operations. 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Parts  560  and  572 
lDocfc«<No.tt-2) 

Electronic  Filing  of  Agreement 
Reports  and  Minutes 

AOENCV:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMiMV:  The  Commission  proposes  to 
amend  its  rules  regarding  filing  reports 
and  minutes  by  agreement  parties  to 
permit  direct  electronic  transmission. 
This  proposal  is  an  acxommodation  to 
the  continuing  growth  of  electronic  data 
interchange  and  should  benefit  filers 
and  the  Commission. 
OATCS:  Comments  due  March  15, 1991. 
AOORCSSCS:  Comments  [Original  and 
fifteen  (15)  copies)  to:  Joseph  C.  Polking, 
Secretary.  Federal  Maritime 
Commission,  1100  L  Street.  NW.. 
Washington,  DC  20573-0001.  (202)  52^ 
5725. 

FOtt  FlWTHEIl  INFOMIATION  CONTACT: 
Joseph  C  Polking.  Secretary,  Federal 
Maritime  Commission.  1100  L  Street. 
NW.,  Washington,  DC  20573-0001.  (202) 
523-5725. 

8UPPl£MCNTAirv  MFOflMATIOM:  The 
Commission's  rules  regarding  agreement 
filings  (Parts  560  and  572  of  title  46  CFR) 
contain  requirements  for  filing  of 
various  reports  including  minutes, 
shipper  requests  and  complaints  and 
indices  of  documents.  The  current  rules 
contemplate  such  filings  being  made  in 
hard  paper  copy. 

Given  the  general  proliferation  of  the 
use  of  electronic  data  interchange  both 
at  the  Commission  and  in  the  industry, 
the  Commission  is  proposing  to  permit, 
but  not  mandate,  the  filing  of  such 
agreement  reports  and  minutes  through 
direct  electronic  transmission  to 
Commission  headquarters.  The  proposal 
contemplates  modem  to  modem  transfer 
of  ASCII  text.  The  Commission  would 
use  an  AT  class  personal  computer,  2400 
baud  modem  and  FMC-developed 
communication  software  which  would 


be  compatible  with  any  communications 
software  used  by  filers.  Transmission 
would  be  limited  to  certain  hours  of 
Commission  business  days;  viz.  after  2 
p.m.  Eastern  time,  but  would  be  allowed 
during  non-business  hours  of  the 
Commission.  This  arrangement  should 
accommodate  filing  parties  located  in 
different  time  zones  and  would  avoid 
the  need  for  the  Commission  to  dedicate 
a  terminal  full  time  for  this  purpose. 

The  Commission's  rules  currently 
provide  that  certain  agreement  report 
filings  are  to  be  certified  by  an 
agreement  official.  This  requires 
inclusion  of  the  signature  of  the 
certifying  official.  It  is  proposed  that  a 
Personal  Identification  Number  (PIN)  be 
utilized  to  satisfy  the  signature 
requirement.  Parties  seeking  to  use  the 
electronic  filing  system  would  submit  a 
statement  in  advance  agreeing  that 
inclusion  of  the  PIN  in  the  transmission 
constitutes  the  signature  of  the  certifying 
official. 

It  is  also  contemplated  that  passwords 
would  be  used  to  prevent  unauthorized 
filings.  The  password  would  be  unique 
to  each  electronic  filer.  Complete  details 
about  the  technical  aspects  of  electronic 
filing  would  be  available  from  the 
Commission  in  the  form  of  a  user 
manual  upon  finalization  of  this 
proposed  rule. 

A  clarification  of  the  requirements  for 
hard  copy  filings  in  46  CFR  part  572  is 
also  included  in  this  proposal  to  reflect 
the  current  division  of  responsibility  at 
the  Commission  for  terminal  agreement 
filings  and  other  agreement  filings. 

The  Federal  Maritime  Commission 
has  determined  that  this  Proposed  Rule 
is  not  a  "major  rule"  as  defined  in 
Executive  Order  12291,  dated  February 
17, 1981.  because  it  will  not  result  In: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  flOS|b),  of 
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the  Regulatory  Flexibibty  Act  5  U.S.C 
e06(b)  that  this  Proposed  Rule,  if 
adopted.  wiU  not  have  a  significant 
economic  impsct  on  a  substantial 
number  of  small  entities,  including  small 
businesses,  small  orgenizational  units  or 
small  governmental  organixations. 

The  proposed  rule  docs  not  contain 
informatioB  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1980  (44  MSJC.  3501.  et 
seq.)  as  implemented  by  regulations 
presoibed  within  5  CFR  part  1320. 
Accordingly,  OiSR  approval  of  the 
proposed  rule  u  not  requited. 

List  of  Subjects  in  46  CFR  Part  500 

Administrative  practice  and 
procedure.  Antitrust,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

List  of  Subjects  in  4t  CFR  Part  872 

Administrative  practice  and 
procedure.  Antitrust,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  the  Federal  maritime 
Commission  proposes  to  amend  parts 
560  and  572  of  title  46  of  the  code  of 
Federal  Regulations  as  follows: 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

AaliMiilr  &  U.&C  563. 4B  U.S.C  app.  US. 
817(a),  820.  Sn,  833a  and  841a. 

2.  Section  560.701  is  amended  by 
adding  a  new  paragraph  (c)  reading  as 
follows: 


IMOJOI 


(c)  Reports  and  minutes  required  to  be 
filed  by  this  subpart  may  be  filed  by 
direct  electronic  tranamission  in  ben  of 
hard  copy.  Detailed  information  on 
electronic  transmission  is  available  from 
the  Commission's  Bureau  of  Trade 
Monitoring.  Certification  and  signature 
requirements  of  tiiis  subpart  can  be  met 
on  electronic  transmissions  through  use 
of  a  pre-assigned  Personal  Identification 
Number  (PIN)  obtained  from  the 
CommissioD.  PlNs  can  be  obtained  by 
an  official  of  the  filing  party  by 
submitting  a  statement  to  the 
Commission  agreeing  that  indusian  of 
the  MN  in  the  transmission  constitutes 
the  signature  of  the  official  Only  one 
PIN  will  be  issued  for  each  agreement. 
Direct  electronic  transmission  filings 
may  be  made  after  2  p.m.  Eastern  time 
of  Commission  business  days  and  at  any 
time  diuing  non-business  hours  of  the 
Commissioa 

3.  The  authority  citation  for  part  572 
continues  to  read: 

Authority:  5  U.S.C.  553,  4fl  U5.C.  app.  17OT- 
1707, 170&-1710, 1712  and  1714-1717. 


4.  hi  }  572.701,  paragraph  (a)  is 
revised  to  read  as  follows: 


§572J01    Qsnsrat 

(a)(1)  Addreaa.  Reports  required  by 
this  subpart  should  be  addcMaed  to  the 
Commission  as  foUows: 

(i)  Marine  terminal  operator 
a^eement  reports. 
Director,  Bureau  of  Domestic  Regulatioa, 

Federal  Maritime  CoaMnission. 

Washington,  DC  20573-0001. 

(ii)  All  other  a^eesfient  reports. 
Director,  Bureau  of  Trade  Kionitoring, 

Federal  Maritime  Commissioo, 

Washington.  DC  20673-0001. 
The  lower  left-hand  comer  of  the 
envelope  in  which  each  report  is 
forwarded  should  indicate  the  subject  of 
the  report  and  the  related  agreement 
number.  For  example:  "Minutes, 
Agreement  5000." 

(2)  Electronic  fihng.  Reports  and 
minutes  required  to  be  filed  by  this 
subpart  may  be  filed  direct  electronic 
transmission  in  lieu  of  hard  copy. 
Detailed  information  on  electironic 
transmission  is  available  from  the 
Commission's  Bureau  of  Trade 
Monitoring.  Certification  and  signature 
requirements  of  this  subpart  can  be  met 
on  electronic  transmissions  through  use 
of  a  pre-assigned  Personal  Identification 
Number  (PIN)  obtained  from  the 
Commission.  PINs  can  be  obtained  by 
aubmission  by  an  official  of  the  filing 
party  of  a  statement  to  the  Commission 
agreeing  that  inclusion  of  the  PIN  in  the 
transmission  constitutes  the  signature  of 
the  official  Only  one  PIN  urill  be  issued 
for  each  agreement.  Direct  electronic 
transmission  filings  may  be  made  after  2 
p.m.  Eastern  tinte  on  Commission 
business  days  and  at  any  time  during 
non-business  hours  of  the  Commission. 
«        •        *        «        * 

By  the  Commisaion. 
)oseph  C  PoUdns. 
Secretary. 

(FR  Doc  91-1322  Filed  1-17-91;  8:45  an) 
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DCPARTMENT  OF  THE  MTERtOR 

FIsti  and  Wlldltf*  SarviM 

S0CFRPart17 

RIN  101ff-ABS2 


summary:  The  Service  proposes  to 
determine  threatened  statvs  for 
Conradina  vertici/hta  fCiraiberiand 
rosemary).  This  rare  woody  plant  is 
presently  known  from  only  3 
populations  f44  colonies)  in  Tennessee 
and  1  population  (4  colonies)  in 
Kentucky.  Most  colonies  are  small  and 
are  threatened  by  activities  that  degrade 
water  quality,  and  by  habitat 
destruction  by  campers,  hikers,  white- 
water  enthusiasts,  snd  ofF-road  vehicles. 
This  proposal,  if  made  final,  would 
extend  the  protection  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended. 
to  Cumberland  rosemary.  "Hie  Service 
seeks  data  and  comments  from  die 
public. 

DATES:  Connnents  from  all  interested 
parties  must  be  received  by  March  19, 
1991.  Public  hearing  requests  must  be 
received  by  March  4, 1991. 
ADDWiliri  Comments,  materials,  and 
requests  for  a  puhtic  hearing  concerning 
this  proposal  should  be  sent  to  the  Field 
Supervisor,  Asbeville  Field  Ctffice,  US. 
Fish  and  Wildlife  Service,  100  Otis 
Street,  Room  224,  Asbeville.  North 
Carolina  28801.  Comments  and 
noatehals  received  will  be  available  for 
public  inspection  by  apptHntment  during 
normal  business  hours  at  the  above 
address. 


andPlMils;! 

Status  for  ttiaPlMK 

veiUcMsto  (Cuiiibailand  roaamsry) 

AOEMCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule 


FOR  FURTMBI  MPCMMATKM  CONTACT: 
Mr.  Robert  R.  Carrie  at  the  atwve 
address  (704/239-0321  or  FTS  672-0321). 

SUPfLCMCITTARV  INFORMATION; 
Backgrouad 

Conradina  verticilfata  Jennison 
(Cumberland  rosemary]  is  a  small  shrub 
in  the  mint  family  (Lamiaceae)  only 
known  from  the  banks  of^hort  reaches 
of  three  river  systems  in  north-central 
Tennessee  and  adjacent  Kentucky. 
Cumberland  rosemary  is  about  1.5  feet 
high  with  recHning  branches  that  spread 
over  the  sandy  or  gravelly  surface  of 
sandbars  and  stream  banks.  The  leaves 
are  about  1  inch  long,  very  narrow,  and 
arranged  in  fight  btmches  that  appear  as 
whorls  around  the  stems.  Tlie  one-half- 
inch-long  flowers  are  purple,  lavender, 
or  occasionally  white  in  color  and  are 
borne  in  leaf-like  dusters  of  bracts  at 
the  ends  of  the  stems.  Flowers  appear 
from  mid-May  to  early  June.  After 
nowering  four  small,  dark  brown  nutlets 
develop  as  the  fruit  matures  (Patrick  and 
Woffordigei). 

Cumberland  rosemary  was  first 
collected  by  Albert  Ruth  in  1894  from 
the  banks  of  the  Clear  Fork  River  near 
Rugby,  Tennessee.  Until  its  recognition 
as  a  distinct  species  by  H.M.  Jennison 
(Jennison  1933),  it  was  considered  to  be 
a  disjunct  population  of  the  coastal 
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plain  species  Conradina  canescens 
(Torr.  &  Gray)  Gray.  J.K.  Small  also 
recognized  the  species  as  distinct  and 
named  it  Conradina  montana  (Small 
1933).  However.  Small's  description  of 
the  species  was  published  several 
months  after  fennison's.  therefore,  it  is  a 
nomenclatural  synonym  of  C. 
veriicillata. 

Gray  (1965)  considered  Conradina 
verticHlata  to  be  an  old  species  that  is 
now  represented  by  relict  populations 
that  are  widely  disjunct  from  the  four 
other  members  of  the  genus.  It  is  triploid 
(three  sets  of  chromosomes)  while  the 
other  species  are  diploid  (two  sets  of 
chromosomes).  Consequently,  it  has 
reduced  seed  germination  and  a  reduced 
ability  to  reproduce  and  disperse 
sexually.  It.  like  the  other  members  of 
the  genus,  is  adapted  to  a  narrow  range 
of  environmental  conditions.  The 
current  distribution,  ecological 
adaptations,  and  evolutionary  history  of 
the  species  of  the  genus  Conradina 
increase  the  importance  of  protecting 
this  species  from  extinction.  Future 
studies  of  this  species  and  the  other 
members  of  the  genus  may  provide 
important  information  on  the 
mechanisms  of  evolution.  In  addition  to 
these  important  scientiHc  values,  the 
species  is  an  attractive  ornamental 
(Patrick  and  Wofford  1961). 

Somers  [in  litL)  reported  that  there 
are  44  occurrences  of  Cumberland 
rosemary  in  Tennessee.  He  further 
recommended  that  these  be  considered 
part  of  three  distinct  populations:  one 
along  the  South  Fork  Cumberland  River 
and  its  tributaries  in  Morgan.  Scott  and 
Fentress  Counties:  and.  one  along  the 
Caney  Fork  River  in  Cumberland  and 
White  Counties,  and,  one  along  the 
Obed  River  System  in  Morgan  and 
Cumberland  Counties.  Somers  indicated 
that,  although  the  colonies  in  each  of 
these  populations  are  scattered  along 
extended  reaches  of  their  respective 
river  systems,  the  pollinators  for  each 
population  can  travel  readily  between 
colonies.  Since  all  colonies  within  each 
river  system  can  interbreed,  they  are 
biologically  just  one  population.  Patrick 
and  Wofford  (1981)  reported  that  there 
are  four  colonies  of  Cumberland 
rosemary  in  Kentucky.  All  of  the 
Kentucky  colonies  are  along  the  South 
Fork  Cumberiand  River  in  McCreary 
County.  The  Kentucky  colonies 
therefore  should,  if  the  population 
deHnition  used  in  Tennessee  is  followed, 
be  considered  part  of  the  South  Fork 
Cumberland  River  population  of 
Tennessee. 

Cumberland  rosemary's  habitat  as 
described  by  Patrick  and  Wofford  (1981) 
ih  always  in  close  association  with  the 


floodplain  of  watercourses.  Specific 
areas  supporting  the  species  include 
boulder  bars,  sand  bars,  gravel  bars, 
terraces  of  sand  on  gradually  sloping 
river  banks  and  islands  and  pockets  of 
sand  between  large  boulders  on  islands 
and  stream  banks.  All  sites  exhibit  the 
following  characteristics: 

1.  Open  to  slightly  shaded  conditions. 
Plants  growing  in  full  sun  always 
produce  more  flowers. 

2.  Moderately  deep,  well  drained 
soils,  consisting  of  pure  sand  or  a 
mixture  of  sand  and  gravel  with  no 
visible  organic  matter. 

3.  Periodic  flooding  that  is  forceful 
enough  to  maintain  the  open  condition 
of  the  sites. 

4.  Topographic  features  such  as  long, 
narrow  channels  or  depressions  on 
gravel  bars,  bank  terraces,  or  large 
boulders  that  enhance  sand  deposition 
and  to  some  degree  protect  the  plants 
from  the  full  force  of  the  flooding  and 
help  in  their  establishment. 

Woody  plants  growing  in  the  shrubby 
vegetation  adjacent  to  the  sites 
supporting  Cumberland  rosemary 
include  AInus,  Cephalanthus, 
Chionanthus,  Cornus,  Hamamelis,  Ilea. 
KaJmia,  Lyonia.  Rhododendron,  and 
Viburnum.  The  herbaceous  associates 
growing  with  the  species  include  the 
grass  Calamovilva  arcuata  and  the  herb 
Marshallia  grandiflora  which  are 
category  2  plants  on  the  Service's  list  of 
species  under  review  for  possible 
addition  to  the  Federal  list  of 
endangered  and  threatened  species. 
Other  herbaceous  associates  include: 
the  common  grasses  Andropogon 
gerardii.  Elymus  virginicus,  and 
Sorghasturw  nutans;  and  the  herbs 
Aster  linariifolius.  Coreopsis  pubescens, 
Hypericum  spp..  Liatris  microcephala. 
Phlox  glaberrima,  Pycnanthemum 
tenuifo/ium.  Silphium  trifoliatum, 
Thalictrium  revolutium  and 
Veronicastrum  virginicum. 

Federal  government  actions  for  this 
species  began  with  section  12  of  the 
Endangered  Species  Act  of  1973  (18 
U.S.C.  1531  et  seq],  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct.  This  report, 
designated  as  House  Document  No.  94- 
51.  was  presented  to  Congress  on 
January  9. 1975.  On  )uly  1, 1975.  the 
Service  published  a  notice  (40  FR  27823) 
that  formally  accepted  the  Smithsonian 
report  as  a  petition  within  the  context  of 
section  4(c)(2)  (now  section  4(b)(3))  of 
the  Act.  By  accepting  this  report  as  a 
petition,  the  Service  also  acknowledged 
its  intention  to  review  the  status  of 
those  plant  taxa  named  within  the 


report.  Conradina  verticillata  was 
included  in  the  Smithsonian  report  and 
the  July  1. 1975,  Notice  of  Review.  On 
June  16, 1976,  the  Service  published  a 
proposed  rule  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant  taxa 
to  be  endangered  species  pursuant  to 
section  4  of  the  Act;  Conradina 
verticillata  was  included  in  this 
proposal. 

The  1978  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  On  December  10, 
1979  (44  FR  70796).  the  Service  published 
a  notice  withdrawing  plants  proposed 
on  June  16, 1976.  Conradina  verticillata 
was  included  as  a  category  1  species  in 
the  revised  Notice  of  Review  for  Native 
Plants  published  on  December  15, 1980 
(45  FR  82480).  Category  1  species  are 
those  for  which  the  Service  has 
information  that  indicates  that 
proposing  to  list  them  as  endangered  or 
threatened  is  appropriate.  The  Service 
funded  a  survey  in  1979  to  determine  the 
status  of  Conradina  verticillata  in 
Tennessee  and  Kentucky;  a  Hnal  report 
on  this  survey  was  accepted  by  the 
Service  in  1981.  Based  upon  the 
information  provided  in  the  report,  this 
species  was  included  as  a  category  1 
species  when  the  Notice  of  Review  for 
Native  Plants  was  revised  in  1983  (48  FR 
53640),  in  1985  (50  FR  39526),  and  in  1990 
(55  FR  6184).  A  notification  of  an 
additional  status  review  for  Cumberland 
rosemary  was  prepared  and  distributed 
by  the  Service  on  June  22. 1990.  This 
notice  was  sent  to  all  Federal,  State  and 
county  agencies  having  jurisdiction  over 
the  areas  in  which  the  species  occurs,  to 
State  and  private  conservation  agencies 
and  organizations,  and  to 
knowledgeable  botanists  and  other 
scientists.  Four  responses  to  this  notice 
supported  the  protection  of  Conradina 
verticillata  under  the  Act  and/or 
provided  more  information  on  the 
current  status  and  distribution  of  the 
species.  The  Federal  Energy  Regulatory 
Commission  provided  information  on 
hydropower  licenses  and  pending 
applications  for  exemptions  from  or  for 
licenses.  The  portion  of  the  Obed  River 
supporting  the  species  has  two  potential 
hydropower  sites;  however, 
development  of  these  sites  is  precluded 
by  the  inclusion  of  the  River  in  the 
National  Wild  and  Scenic  River  System. 
There  are  three  potential  hydropower 
sites  on  the  South  Fork  Cumberland 
River.  Development  of  these  sites  is 
precluded  by  the  River's  inclusion  in  the 
Big  South  Fork  National  River  and 
Recreation  Area.  The  Caney  Fork  River 
has  one  potential  hydropower  site; 
however,  there  are  no  current 
applications  for  a  license  or  for  an 
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exemption  from  a  license  on  the  reach  of 

the  river  supporting  Conradina 
verticillata.  No  objections  to  the 
possible  addition  of  the  species  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  and  Plants  were 
received. 

All  plants  included  in  the 
comprehensive  plant  notices  that  were 
also  included  in  the  1975  Smithsonian 
report  are  treated  as  under  petitioa 
Section  4(b)(3)(B)  of  the  act.  as  amended 
in  1982,  requires  the  Secretary  to  make 
certain  findings  on  pending  petitions 
with  12  months  of  their  receipt  Section 
2(b)(1)  of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  for  Conradina  verticillata 
because  of  the  acceptance  of  the  1975 
Smithsonian  report  as  a  petition.  In  each 
October  of  1983  through  1990  the  Service 
found  that  the  petitioned  listing  of 
Conradina  verticillata  was  warranted 
but  precluded  by  other  listing  actions  of 
a  higher  priority  and  that  additional 
data  on  vulnerability  and  threats  were 
still  being  gathered.  Publication  of  this 
proposal  constitutes  the  final  1-year 
finding. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  and 
regulaHons  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Conradina  verticillata 
jennison  (Cumberland  rosemary) 
(Synonym:  Conradina  montana  Small) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  The  three  known 
naturally  occurring  populations  of 
Cumberland  rosemary  all  occur  in  close 
proximity  to  rivers  on  the  Cumberland 
Plateau  in  north-central  Tennessee  and 
adjacent  Kentucky.  Patrick  and  Wofford 
(1981)  noted  that  this  species' 
distribution  has  probably  been  reduced 
by  such  factors  as  dam  construction  and 
the  general  deterioration  of  water 
quality  resulting  from  silt  and  other 
pollutants  contributed  by  coal  mining, 
poor  land  use  practices,  and  waste 
discharges.  Many  of  these  factors 
continue  to  impact  the  species  and  its 
habitat.  Because  the  colonies  inhabit 
only  short  river  reaches,  they  are 
vulnerable  to  extirpation  from 
accidental  toxic  chemical  spills.  Direct 


habitat  destruction  by  recreational 
visitors  to  the  species  habitat  is  a 
significant  threat  to  its  survival.  Hikers, 
campers,  white-water  enthusiasts,  and 
off-road  vehicle  users  all  impact  the 
species  and  its  habitat.  Visitation  to  the 
Big  South  Fork  National  River  and 
Recreation  Area  has  increased 
dramatically  m  the  past  few  years.  W.  B. 
Dickinson,  Superintendent  of  the 
Recreation  Area,  reports  [in  litL)  that 
visitors  to  the  Recreation  Area 
increased  from  120,000  in  1966  to  730,000 
in  1969.  The  Superintendent  anticipates 
that  use  of  the  area  will  continue  to 
increase  and  that  additional  adverse 
impacts  to  aquatic  and  riparian  species 
may  accompany  this  increase. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  commercial  trade  in 
Conradina  verticillata  at  this  time. 
McCartney  [in  litt.)  reports  that  this 
species,  as  well  as  all  the  other  species 
within  the  genus  Conradina,  are  easily 
propagated  and  are  in  cultivation.  This 
commercial  trade,  provided  that  it  is 
dependent  upon  plants  propagated  from 
plants  in  cultivation,  should  not 
adversely  affect  the  species  in  the  wild. 
Many  of  the  wild  colonies  are  small  and 
cannot  support  collection  of  plants  for 
scientific  or  other  purposes. 
Inappropriate  collecting  from  plants  in 
the  wild  is  a  threat  to  the  species. 

C.  Disease  or  predaOon.  Disease  and 
predation  are  not  known  to  be  factors 
affecting  the  continued  existence  of  the 
species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Conradina 
verticillata  is  listedas  an  endangered 
plant  in  Tennessee  under  that  State's 
Rare  Plant  Protection  and  Conservation 
Act  of  1985.  This  protects  the  species 
from  taking  without  the  permission  of 
the  landowner  or  land  manager.  This 
species  is  included  on  Kentucky's 
unofficial  list  of  endangered,  threatened, 
and  rare  species  prepared  by  the 
Kentucky  Academy  of  Science,  but 
receives  no  additional  protection  from 
this  recognition.  Should  the  species  be 
added  to  the  Federal  list  of  endangered 
and  threatened  species,  additional 
protection  from  taking  will  be  provided 
by  the  Act  when  the  taking  is  of  plants 
located  on  Federal  lands.  Protection 
from  inappropriate  commercial  trade 
would  also  be  provided. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  No 
other  additional  factors  adversely 
affecting  the  survival  of  Cumberland 
rosemary  are  known  at  this  time. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 


present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Conradina 
verticillata  as  a  threatened  species.  The 
plant  is  not  in  imminent  danger  of 
extinction,  but  its  status  is  deterioraHng 
due  to  declines  in  water  quality,  and 
impacts  to  its  habitat  from  campers, 
hikers,  white-water  enthusiasts,  and  off- 
road  vehicles.  Classification  of 
Conradina  verticillata  as  a  threatened 
species,  as  defined  under  section  3(19) 
of  the  Act,  would  be  appropriate  under 
current  circumstances  ai»d  would  help  to 
protect  the  plant  from  further  losses. 
Critical  habitat  is  not  being  designated 
for  the  reasons  discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that,  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
specses  is  proposed  to  be  endangered  or 
threatened.  Many  of  the  populations  of 
this  species  are  small,  and  loss  of  even  a 
few  individuals  to  inappropriate 
activities  could  extirpate  the  species 
from  some  its  sites.  Taking,  without 
permits,  would  be  prohibited  by  the  Act 
from  locations  under  Federal 
jurisdiction;  however,  many  of  the  sites 
are  in  isolated  locations  and  the  taking 
prohibitions  would  be  difficult  to 
enforce.  Therefore,  publication  of 
critical  habitat  descriptions  and  maps 
would  increase  the  vulnerability  of  the 
species  without  significantly  increasing 
protection.  The  owners  and  managers  of 
the  federally  and  State-owned  colonies 
of  Conradina  verticillata  have  been 
made  aware  of  the  plant's  locations  and 
of  the  importance  of  protecting  the  plant 
and  its  habitat.  Owners  of  the  privately 
owned  sites  will  be  contacted  by  the 
appropriate  State  plant  conservation 
agencies  or  the  Ser\ice.  No  additional 
benefits  would  result  from  a 
determination  of  critical  habitat. 
Therefore,  the  Ser\'ice  concludes  that  it 
is  not  prudent  to  designate  critical 
habitat  for  Conradina  verticillata. 

Availabia  Cons«Tatioa  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals-  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
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Slates  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
confer  informally  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  proposed 
species  or  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.72  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17,71,  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
import  or  export  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  Seeds  from 
cultivated  specimens  of  threatened  plant 
species  are  exempt  from  these 
prohibitions  provided  that  a  statement 
of  "cultivated  origin"  appears  on  their 
containers.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Pub.  L. 
100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
Federal  lands  and  the  removal,  cutting, 
digging  up.or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  an  State  law  or  regulation,  including 
State  criminal  trespass  law.  Section 


4f(d)  of  the  Act  allows  for  the  provision 
of  such  protection  to  threatened  species 
through  regulations.  This  protection  may 
apply  to  threatened  plants  once  revised 
regulations  are  promulgated.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

The  Act  and  50  CFR  17.72  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  species  under  certain 
circumstances.  It  is  unknown  to  what 
extent  trade  permits  would  be  sought  or 
issued  for  this  species.  Requests  for 
copies  of  the  regulations  on  listed  plants 
and  inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority  U.S.  Fish  and 
Wildlife  Service,  4401  N,  Fairfax  Drive, 
Room  432,  Arlington,  Virginia  22203 
(703/358-2104) 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof]  to  Conradina 
verticillata: 

(2)  The  location  of  any  additional 
populations  of  Conradina  verticillata 
and  the  reasons  why  any  habitat  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Conradina  verticillata. 

Final  promulgation  of  the  regulation 
on  Conradina  verticillata  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested  Requests  must  be  filed  within 
45  days  of  the  date  of  this  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor, 
Asheville  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  100  Otis  Street,  Room 
224,  Asheville,  North  Carolina  28801. 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Sei^ice  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Ust  of  Subjects  in  50  CFR  Part  17  I 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordl<eeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation         • 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal  k 

Regulations,  as  set  forth  below: 

PART  17-{AMENDED] 

1.  The  authority  citation  for  pari  17     , 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-*245;  Pub.  L.  9&- 
625. 100  Stat.  3500:  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following  in  alphabetical 
order  under  Lamiaceae  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  threatened 
plants. 


(h)  •  *  * 
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Dated:  December  7, 1990. 
Bruce  Blanchard. 

Acting  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-1281  Filed  1-17-91;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
iDocfcetNo.90-031N) 

Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Pilot  Plant  Testing- 
Solicitation  of  Volunteers 

AOCNCy:  Food  Safety  and  Inspection 
Sei^rice,  USDA. 
ACTKM:  Notice. 


summary:  In  cooperation  with  the  meat 
and  poultry  industry,  the  Food  Safety 
and  Inspection  Service  (FSIS)  is 
soliciting  volunteers  for  in-plant  pilot 
testing  of  generic  model  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  plans  developed  jointly  by  the 
Agency  and  the  industry  at  workshops. 
Volunteer  plants  selected  to  participate 
-in  the  pilot  study  will  be  requested  to 
sign  a  letter  of  commitment  pledging 
their  full  cooperation  during  the  course 
of  the  test. 

DATES:  Letters  of  inquiry  from  interested 
participants  must  be  submitted  by 
February  15. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Catherine  M.  DeRoever.  United  States 
Department  of  Agriculture,  FSIS, 
Executive  Secretariat,  room  3175,  South 
Building,  14th  &  Independence  Avenue, 
SW.,  Washington.  DC  20250  (202)  447- 
9150. 

SUPPLEMENTARY  INFORMATION:  FSIS 
recognizes  the  merits  of  the  HACCP 
system  as  a  system  for  sanitation  and 
process  control.  FSIS  wishes  to  assist 
the  meat  and  poultry  industry  in  its 
efforts  to  incorporate  (HACCP)  into  the 
safe  production  of  meat  and  poultry 
products.  Workshops  are  being 
conducted  to  develop  model  HACCP 
plans  for  specific  products  and 
processes.  At  these  workshops,  FSIS  is 
facilitating  the  industry  in  preparing 
model  HACCP  plans.  HACCP  plans  are 
being  developed  for  refrigerated  foods, 
cooked  sausage,  poultry  slaughter- 


young  chickens,  fresh  ground  beef  and 
swine  slaughter — market  hogs. 

It  is  the  intention  of  FSIS  to  evaulate 
and  monitor  the  pilot  testing  of  those 
model  HACCP  plans.  Volunteers  need 
not  have  previous  experiences  in 
HACCP-based  operations.  In  fact,  it  is 
desirable  to  include  firms  with  varying 
degrees  of  prior  HACCP  experience. 

Plants  wishing  to  participate  must 
indicate  their  willingness  to  commit  to 
the  project  during  the  course  of  the 
study.  It  is  anticipated  that  the  pilot  test 
will  run  approximately  6  months  after 
implementation.  Prior  to 
implementation,  site  evaluations  will  be 
conducted,  as  will  various  data 
collection  activities,  i.e.,  microbiological, 
chemical,  etc.  During  the  course  of  the 
pilot  test  the  product  and  processes  used 
in  production  will  be  closely  monitored. 
Establishments  must  agree  to  operate 
using  only  the  HACCP  model  including 
all  monitoring  and  verification  tasks, 
maintain  all  required  documentation 
and  perform  any  identified  corrective 
action.  Further,  plants  must  be  willing  to 
assure  that  key  personnel  are  trained  in 
HACCP. 

If  you  are  interested  in  participating 
as  a  pilot  test  plant  or  receiving  more 
information  on  the  pilot  study,  written 
requests  must  be  submitted  noting  the 
following: 

(1)  Name,  address,  phone  number  and 
establishment  number, 

(2)  Which  HACCP  model  is  the  plant 
volunteering  to  pilot  test, 

(3)  What  products  in  the  category  are 
produced. 

(4)  Affiliation,  i.e..  national  and/or 
local  trade  association(s),  if  any. 

(5)  An  indication  of  product  volume, 
i.e.,  small,  medium,  or  large. 

(6)  Type(8)  of  inspection  (Traditional. 
Partial  Quality  Control,  Total  Quality 
Control,  Streamlined  Inspection  System, 
etc.),  and 

(7)  Hours  of  operation  and  number  of 
shifts.  Requests  should  be  addressed  to 
Ms.  Catherine  M.  DeRoever  (address 
above). 

For  technical  information  on  the 
Agency's  HACCP  initiative,  letters  of 
inquiry  should  be  addressed  to  Dr. 
Wallace  I.  Leary,  Director,  HACCP 
Special  Team,  room  0139  South  Building, 
14th  &  Independence  Avenue,  SW., 
Washington.  DC  20250. 

(Aulhority:  9  CFR  303.1(g).  381.3(b). 


Done  at  Washington,  DC  on  January  14. 
1991. 

Lester  M.  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 
|FR  Doc.  91-1287  Fiied  1-17-91;  8:45  am| 

BlUING  CODE  34l»-OM-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

(Docket  No.  900945-10141 

Foreign  Availability  Determination: 
Certain  Horizontally  Operated  Side- 
Looking  or  Forward-Looking  Sonar 
With  or  Without  a  Sub-Bottom  Profiler 

agency:  Off  ce  of  Foreign  Availability, 
Bureau  of  Export  Administration, 
Department  of  Commerce. 
action:  Notice  of  positive 
determination. 

summary:  Under  section  791  of  the 
Export  Administration  Regulations 
(EAR),  the  Department  of  Commerce 
determined  that  foreign  availability  of 
single  beam  side  scan  sonar  and  sub- 
bottom  profilers  controlled  under  ECCN 
1510A  (a)  of  the  Commodity  Control  List 
(CCL)  (15  CFR  799.1,  Supp.  1).  exists  to 
controlled  destinations.  This 
determination  was  made  on  December 
17. 1990,  and  modified  on  January  10. 
1991,  because  of  new  information  which 
became  available.  As  a  result  of  the  new 
information,  the  Department  of 
Commerce  has  determined  that  foreign 
availability  of  certain  horizontally 
operated  side-looking  or  forward- 
looking  sonar  systems  and  sub-bottom 
profilers  controlled  under  ECCN  1510A 
(a)  of  the  Commodity  Control  List  (CCL) 
(15  CFR  799.1,  Supplement  1),  exists  to 
controlled  destinations.  The  Commerce 
Department  has  initiated  action  to 
amend  the  CCL  and  to  submit  the 
determination  for  multilateral  view. 
FOR  FURTHER  INFORMATION  CONTACT. 
Steve  Goldman.  Director,  Office  of 
Foreign  Availability,  room  SB-097. 
Department  of  Commerce,  Washington, 
DC  20230;  Telephone:  (202)  377-8074. 
SUPPLEMENTARY  INFORMATION: 

Background 

Although  the  Export  Administration 
Act  (EAA)  expired  on  September  30, 
1990,  the  President,  invoking  the 
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International  Emergency  Economic 
Powers  Act,  continued  in  effect  the 
powers  of  the  EAA  and  the  Export 
Administration  Regulations  (EAR),  to 
the  extent  permitted  by  law,  in 
Executive  Order  12730  of  September  30, 
1990. 

Part  791  of  the  EAR  (15  CFR  Part  730 
et  seq.)  implements  and  establishes  the 
procedures  and  criteria  for  determining 
the  foreign  availability  of  goods  and 
technology  whose  export  is  controlled 
for  national  security  purposes.  The 
Secretary  of  Commerce  or  his  designee 
determines  whether  foreign  availability 
exists. 

With  limited  exceptions,  the 
Department  of  Commerce  may  not 
maintain  national  security  controls  on 
exports  of  an  item  to  affected  countries 
if  the  Secretary  or  his  designee 
determines  that  items  of  comparable 
quality  are  available  in  fact  to  such 
contries  from  a  foreign  source  in 
quantities  sufficient  to  render  the 
controls  ineffective  in  achieving  their 
purpose. 

On  August  15. 1990.  OFA  initiated  a 
foreign  availability  assessment  of 
general  purpose  single  beam  side  scan 
sonars  with  or  without  a  sub-bottom 
profiler  to  controlled  destinations.  These 
items  are  controlled  under  ECCN  1510A 
(a)  of  the  CCL.  The  Department 
pubhshed  a  notice  of  the  initiation  of 
this  assessment  in  the  Federal  Register 
(55  FR  42043)  on  October  27, 1990. 

OFA  provided  its  assessment  and 
recommendation  to  the  Deputy 
Assistant  Secretary  for  Export 
Administration.  The  Deputy  Assistant 
Secretary  considered  the  assessment 
and  other  relevant  information  and 
determined  that  foreign  availability 
exists  to  controlled  destinations  within 
the  meaning  of  section  791  of  the  EAR 
for  certain  horizontally  operated  side- 
looking  or  forward-looking  sonars,  as 
well  as  sub-bottom  profilers  used  solely 
for  providing  a  profile  of  the  bottom 
contour  or  layers.  Foreign  availability 
was  found  for  horizontally  operated, 
side-looking  or  forward-looling  sonar 
systems  designed  for  depths  greater 
than  1000  meters  having  certain 
characteristics.  All  interested 
government  agencies,  including  the 
Departments  of  State  and  Defense,  were 
provided  an  opportunity  to  review  and 
comment  on  the  assessment  and 
determination.  The  technical 
specifications  for  side  scan  sonar 
systems  found  to  be  foreign  available 
will  be  detailed  in  a  subsequent  Federal 
Register  notice. 

The  Department  has  initiated  action 
to  submit  this  determination  for 
multilateral  review  in  accordance  with 
the  agreement  of  the  Coordinating 


Committee  for  Multilateral  Export 
Controls  (COCOM).  Within  four  months 
beginning  on  the  date  of  the  publication 
of  this  notice,  the  Department  will  take 
appropriate  action  under  section 
5(f)(3)(B)  of  the  EAA  and  791.7  of  the 
EAR.  The  Department  intends  to  amend 
the  EAR  by  removing  national  security 
controls  from  exports  of  these  items  to 
noncontrolled  destinations  as  soon  as 
possible.  Until  such  time,  current  export 
controls  will  remain  in  effect. 

If  OFA  new  evidence  concerning  this 
foreign  availability  determination,  OFA 
may  reevaluate  its  assessment.  Inquiries 
concerning  the  scope  of  this  assessment 
should  be  sent  to  the  Director  of  the 
Office  of  Foreign  Availability  at  the 
above  address. 

Dated:  January  15, 1991. 

James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  91-1306  Filed  1-17-91;  8:45  am] 
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Computer  Systems  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  February  19  &  20, 1991.  The  General 
Session  of  the  meeting  will  convene  at  9 
a.m.,  February  19,  in  the  Mesa  Verde 
Room,  Westin  South  Coast  Plaza,  666 
Anton  Boulevard,  Costa  Mesa, 
California.  The  General  Session  will 
adjourn  at  5  p.m.  The  Executive  Session 
will  convene  at  9  a.m.,  February  20,  in 
the  Bureau  of  Export  Administration 
Western  Region  Office.  3300  Irvine 
Avenue,  suite  345.  Newport  Beach, 
California.  The  Committee  advises  the 
Office  of  Technology  and  Policy 
Analysis  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  computer  systems 
or  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Review  of  accomplishments  in  1990 
and  discussion  of  work  plan  for  1991. 

3.  Election  of  officers. 

4.  Presentation  of  papers  or  comments 
by  the  public. 

5.  Discussion  of  Core  List  Category  7 
(Computers). 

•  Structure  of  this  Category 

•  Composite  Theoretical  Performance 
(CTP) 

6.  Discussion  of  changes /progress  in 
the  supercomputer  control  regime. 


7.  Discussion  of  revisions  to  the  non- 
proliferation  controls. 

8.  Discussion  of  new  and  pending 
regulatory  changes,  including  G-TEMP 
and  electronic  licensing. 

Executive  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  2356. 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  faciUtate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
matenals  two  weeks  prior  to  the 
meeting  date  the  the  following  address; 
Lee  Ann  Carpenter,  Technical  Support 
Staff,  OPTA/BXA,  room  1600,  U.S. 
Department  of  Commerce.  14lh  & 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  January  5, 1990.  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Subcommittees  thereof,  dealing 
with  the  classified  materials  Usted  in  5 
U.S.C.  552(c)(1)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(1)  and 
(a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC  20230.  For 
further  information  or  copies  of  the 
minutes,  contact  Lee  Ann  Carpenter  on 
(202)  377-2583. 

Dated:  January  14. 1991. 

Betty  Anne  Fetrell, 

Director.  Technical  Advisory  Committee  UniL 

[FR  Doc.  91-1307  Filed  1-17-91:  8:45  am) 
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For«igi>TnKle  Zones  Boanf 

|OrdOTNo>SOSl 


Application  of  the  ■■■■■iliMilfc  Port 

Auttiorlty  for  Seven  Speciat-Pwrpese 
Sulnonee  for  ttie  Potarokf  Corp.  In  tfte 
Boston/New  Bedtan^  MA,  Area; 
ProoMdh^i  of  tlw  reeelgw  Trede 
Zones  Bevii  WMMnfton.  DC 

Resolution  and  Onfer 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  fune  18. 
1934,  as  amended  (T9U.S.C.  8ta-«lu). 
the  Foreign-Trade  Zorres  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order 

The  Board,  having  coHsidered  the 
ma«er,  hereby  ordrrs; 

After  consideratioii  of  the  application  of 
the  Massachusetts  Port  Authonty.  grant«*  of 
FTZ  27.  filed  with  the  rowiUD-Trade  Zones 
Board  (th*  Board)  cm  No«c«bcr  &  198». 
requesting  special-purpoM  iuinoaa  stiitus  for 
the  Polaroid  Corporation's  seven 
manufacturing  and  distribution  facilities  (7 
sites)  in  (he  Boeton/New  Bedford. 
Massachusetts,  ar«a  with  in  and  adiacent  to 
the  Boston  and  New  Bedford.  Massachusetts 
Customs  porta  of  entry,  the  Board,  finding 
that  the  requirementa  of  the  FofeijinTrade 
Zones  Act,  as  amended,  and  the  FTZ  Board's 
regulations  would  be  satisfied,  and  that  the 
proposal  would  be  in  tha  public  interest  if 
approval  is  subject  to  the  condition  that 
Polaroid  shall  provide  the  FTZ  Board  and  the 
Distnct  Director  of  Customs  annually  with  a 
list  of  meichandise  admitted  to  the  zone  in 
non-pnvii«ged  statua  for  manufacturing,  and 
the  resulting  producta,  which  nvrchandise 
had  not  bean  specifically  mentioned  in  the 
application,  approves  the  application,  subject 
to  the  foregoing  condition. 

The  Secretery  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board  is  hereby 
authonzed  to  issue  a  grant  of  authonty  and 
approprvate  Board  Order. 

To  Establish  Sp«ciaM^lIp<Me  Swbaone& 
for  the  r^imtmi  Ceip.  FadUtiei  in  Hm 
Bo8toi>/N«w  Bedfacd,  MA,  Aaea 

Whereas,  by  an  act  of  Congress 
approved  Itme  la  19*1  an  Act  "To 
provide  far  the  estaWishnient.  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  far  other  purposes. "  as 
amended  [\9  U.&C  81a-81u)  (the  Act), 
the  Forei^Trade  Zones  Board  (the 
Board)  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States: 

Whereas,  the  Board's  regulations  (15 
CFR  400,304)  provide  for  the 
establishment  of  special-purpose 
subzones  wlien  existing  zone  facilities 


cannot  serve  the  specific  use  inrofved, 
and  where  a  significant  public  benefit 
wiH  result: 

Whereas,  the  Nfessachiwetts  Porf 
Authority,  grantee  of  Foreign-Trade 
Zone  27,  has  made  apphcation  (filed 
November  8, 198»,  FTZ  Docket  29-89.  54 
FR  40793, 11/27/86).  in  dtje  and  proper 
form  to  the  Board  for  auttority  to 
establish  special-purpose  subzones  at 
the  Polaroid  Corporation's 
manufacturing  and  distnbution  facilities 
(7  sites)  in  the  Boston/ New  Bedford. 
Massachusetts,  area-. 

Whereas,  notiice  of  said  apphcation 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard,  and. 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action; 
i\'ow.  therefore,  in  accordance  with 
the  application  filed  November  8, 1989, 
the  Board  hereby  authorizes  special- 
purpose  subzone  status  at  seven 
facilities  of  the  Polaroid  Corporation  in 
the  Boston/ New  Bedford.  Massachusetts 
area,  designated  on  the  records,  of  the 
Board  as  Foreign-Trade  Subzones:  27E 
(Norwood);  27F  (Needham);  27G  (New 
Bedford);  27H  (Waltham);  271 
[Freetown);  27)  (Boston):  27K 
(Cambridge),  and  as  described  on  the 
maps  and  drawings  accompanying  the 
application,  said  grant  of  authority  being 
subject  to  the  provisions  and  restrictions 
of  the  Act  and  regulations  rssued 
thereunder,  and  to  the  condition  in  the 
resolution  accompanying  this  action, 
and  also  to  the  following  express 
conditions  and  limitations; 

Activation  of  the  subzone  sites  shall 
be  commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  the  Grantee  shall  all 
necessary  permit  from  federal,  state, 
and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  facilities  in  the 
performance  of  their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liabihty 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone,  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 


protection  of  the  revenue  of  the  United 
States  and  the  insta Ration  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  af^xed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  DC.  this 
14th  day  of  January  1991.  porsuant  to 
Order  of  the  Board. 
Erie  L  Garfinkel. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Chairman.  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest: 
|ohn|.  Da  Poote.  |r.. 
Executive  Secretary. 
|FR  Doc.  91-1308  Filed  1-17-81;  8:45  amj 


(Docket  No,  30-«91 

Foreign-Trade  Zone  84— Harris 
County,  TX;  WRhdrawal  of  Application 
for  Subzone  Status  for  Zeon 
Chemicals  Texaft,  tnc 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Port  of  Houston  Authority, 
grantee  of  FTZ  84,  requesting  authority 
for  subzone  status  for  the  synthetic 
rubber  manufacturing  plant  of  Zeon 
Chemicals  Texas,  Inc.,  in  Pasadena. 
Texas.  The  application  was  filed  on 
November  27, 1989  (54  FR  49321, 11 /30/ 
89). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated  January  14. 1991. 
|ohn  |.  Da  Pente.  |r.. 

Executive  Secretary. 

|FR  Doc.  91-1309  Filed  1-17-91;  8:45  .m| 
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lC-33 1-6011 

Certain  Fresh  Cut  Flowers  From 
Ecuador  Prenroinary  Results  of 
Counterxailing  Duty  Administrative 
Review 

AQENCV:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARV:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  an  certain 
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fresk  cut  f>owers  from  Ecuador.  We 
preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  for  six  companies 
and  2.62  percent  ad  valorem  far  all  other 
companies  during  the  period  January  1, 
1988  through  December  31, 1988.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 
EFFECTIVE  DATE:  January  18, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Elizabeth  Levy  or  Michael  Rollin.  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5280. 
SU^nXMENTARV  I 


Background 

On  January  11, 1969,  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (54  FR 
993)  for  the  countervailing  duty  order  on 
certain  fresh  cut  flowers  from  Ecuador. 
On  January  3a  1988,  the  petitioner,  the 
Floral  Trade  Council,  requested  an 
administrative  review  of  the  order.  We 
initiated  the  review,  covering  the  period 
January  1, 1989  through  December  31, 
1988,  on  March  a.  1989  (54  FR  9869).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act).  The  final  results  of  the  last 
administrative  review  of  this  order  were 
published  in  the  Federal  Register  on 
September  4. 1990  (55  FR  35922). 

Scope  of  Review 

Imported  products  covered  by  this 
review  are  Ecuadorian  fresh  cut 
miniature  (spray)  carnations,  provided 
for  during  the  review  period  under  item 
192.17  of  the  Tariff  Schedules  of  the 
United  Slates  (TSUS),  and  standard 
caniations,  standard  chrysantbemumB 
and  pompon  chrysanthemums,  provided 
for  during  the  review  period  under  item 
192,21  of  the  TSUS  This  merchandise  is 
currently  classified  under  items 
0603.10.30,  0630.10.70  and  0603.10.80  of 
the  Harmonized  Tariff  Schedule  (HTS). 
Daisies  are  excluded  from  the  scope  of 
the  order.  The  TSUS  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

This  review  covers  the  period  January 
1, 1988  through  December  31, 1988  and 
nine  programs. 

Analysis  ef  Programs 

/;;  FOPEX  Export  Credit 

The  Fund  for  the  Promotion  of  Elxports 
(FOPEX)  is  a  line  of  financing  of  the 
National  Finance  Corporation,  a 
governmental  financing  source 
responsible  for  industrial  development 


financing  operations.  FOPEX  provides 
both  shfvt-  and  long-term  credit. 
Because  FCNF>EX  loans  are  available  only 
for  export-related  parposes.  we 
preliminarily  determine  that  they  are 
conntervailable  to  the  extent  that  tbey 
are  provided  at  preferential  rates. 

a.  Short-term  FOPEX  Export  Credit 

Under  FOPEX  the  fovemment  granU 
short-tenn  loans  to  promote  the  export 
of  noD-traditional  goods  throu^  the 
financing  of  export  transactiona.  Such 
loans  are  provided  for  up  to  180  days, 
with  interest  and  principal  due  at 
maturity. 

Three  companies  received  short-term 
FOreX  loans  that  matured  duhog  the 
review  period.  To  calculate  the  benefit 
from  the  short-term  FOPEX  loans,  we 
used  the  predominaat  source  of  short- 
term  financing,  the  rale  published  in  the 
IL&T  Ecuador,  IntematiorMil  Corp., 
November  1988.  as  our  benchmark.  We 
compared  the  benchmark  rate  to  the 
preferential  interest  rates  in  effect  for 
each  FOPEX  loan  interest  payment 
made  durmg  the  review  period  and 
allocated  the  benefit  over  the 
companies'  exports  of  subject 
merchandise  to  all  markets.  We  then 
weight-averaged  the  results  by  each 
company's  share  of  exports  of  the 
subject  merchandise  to  the  United 
States,  excluding  those  companies  with 
significantly  different  benefits.  Oo  this 
basis,  we  preliminarily  determine  the 
benefit  from  short-term  FOPEX  loans  to 
be  zero  for  for  Armizo,  S.A.;  Flores  La 
AntOTiio,  SuA.;  Ftorestrade,  S-A.; 
Inversiones  Fkxicola.  S.A.;  Jardines  Del 
Ecuador,  Sj\.;  and  Mundiflor,  S.A.;  and 
1.92  percent  ad  valorem  for  all  other 
companies. 

b.  Long-term  FOPEX  Loans 

Flower  exporters  are  eligible  to 
receive  loans  of  two  years  or  more  to 
finance  fixed  assets  and  invest  in  the 
expansion  or  modernization  of  existing 
companies  in  agriculture,  agro-industry, 
and  industrial  sectors  whose  sales  are 
destined  for  export  Interest  is  due  every 
calendar  quarter.  Two  con^anies 
received  long-term,  variable-rate  FOPEX 
loans  with  interest  payments  due  in 
1988.  The  loans  were  received  in  three 
disbursements. 

Effective  August  12. 1986.  Monetary 
Board  Regulation  Na  463-87  authorized 
lending  institutions  to  lend  at  variable 
interest  rates  on  all  loans  of  two  years 
or  more.  L<Hig-tenn  commercial  loans 
exceeding  two  years  are  uncommon  in 
Ecuador.  The  predoBtitant  source  for 
long-term  financing  available  in  Ecuador 
is  long-term  financing  under  the  Bonos 
de  Fomento  loan  program.  Althou^  our 
preferred  benchmark  for  long-term 


variable-rate  government  loans  is  a 
long-term  variable-rate  loan  commonly 
available  in  the  conntry,  no  soch  loans 
are  offwed  in  Ecuador.  Therefore,  we 
have  used  as  our  benchmark  the  long- 
term  fixed-rate  loan  commonly  available 
under  the  Bonos  de  Fomento  Program.  In 
our  fmal  determination  on  Certain  Fresh 
Cut  Flowers  from  Ecuador  (52  FR  1361; 
January  13, 1987),  we  determined  that 
Bonos  de  Fomento  loans  are  not  limited 
to  a  specific  enterprise  or  irxhistry.  or 
groop  of  enterprises  or  industries.  We 
are,  therefore,  using  the  Bonos  de 
Fomento  rate  as  our  benchmark  for  long- 
term  FOPEX  loans. 

To  cakmlate  the  benefit  from  the  long- 
term  FOPEX  loans,  we  compared  the 
benchmark  rate  to  the  preferential 
interest  rates  m  effect  for  each  FOPEX 
loan  interest  pa3rment  made  during  the 
review  period  and  allocated  the  benefit 
over  each  company's  exports  to  all 
markets.  We  then  weight-averaged  the 
results  by  each  company's  share  of 
exports  of  the  subject  merchandise  to 
the  United  States,  excluding  those 
companies  with  significantly  different 
benefits.  On  this  b«8is,  we  preliminarily 
determine  the  benefit  from  long-term 
FOPEX  loans  to  be  zero  for  Armizo, 
S.A.;  Flores  La  Antonia.  S.A.; 
Florestrade,  S.A.:  Inversiones  Floricola, 
S.A.;  Jardines  Del  Ecuador,  S.A.:  and 
Mundiflor,  S.A.:  and  0.26  percent  ad 
valorem  for  all  other  comparvies. 

(2)  Fund  for  the  Development  of 
Exportable  Production  The  Fund  for  the 
Development  of  Exportable  Production 
(KDEP),  under  the  Fondos  Financieros 
program  estabhshed  by  decree  on  April 
12, 1973.  provides  short-  and  long-term 
loans  to  exporters  to  finance 
investments  in  new,  or  expansion  of 
existing,  companies  that  gear  their 
production  to  exportation  of  non- 
traditional  goods.  Such  loans  are 
provided  for  up  to  seven  years  with 
grace  periods  of  up  to  two  years.  In  all 
mstances,  loan  recipients  must  self- 
finance  at  least  ten  percent  of  the 
project.  Where  a  loan  greater  than 
3,000,000  sucres  is  sought,  the  recipient 
must  self-fmance  at  least  20  percent  of 
the  project.  Because  these  loans  are 
available  only  to  exporters,  we 
preliminary  determine  that  they  are 
countervailable  to  the  extent  that  they 
are  provided  at  preferential  rales. 

Four  companies  had  long-term  fixed- 
rate  FDEP  loans  with  terms  exceeding 
one  year  and  with  principal  outstanding 
during  the  review  period.  Ordmarily,  for 
long-term,  fixed-rate  loans  we  use  as  a 
benchmark  interest  rates  of  other  long- 
term,  fixed-rate  loans  received  at 
commercial  rates  by  the  companies  in 
the  same  year.  As  our  benchmark  for 
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fixed-rate  loans  of  one  to  two  years,  we 
are  using  the  individual  company's 
commercial  interest  rate  for  fixed-rate 
loans  of  one  to  two  years,  where  such 
loans  exist  For  any  company  that  did 
not  receive  one-  to  two-year  commercial 
loans  in  the  year  they  received  the  FDEP 
loans,  we  used  as  best  information 
available  the  rate  published  in  the  ILAT 
Ecuador,  International  Corp..  November 
198a  for  loans  of  one  to  two  years.  We 
are  using  the  Bonos  de  Fomento  rate  as 
our  benchmark  for  long-term  loans  of 
two  years  or  more. 

To  calculate  the  benefit,  we  found  the 
difference  between  the  annual  amounts 
or  principal  and  interest  the  companies 
actually  paid  and  the  armual  amounts  of 
principal  and  interest  the  companies 
would  have  paid  if  they  had  received 
the  loans  at  our  benchmark  rate.  We 
then  calculated  the  "grant  equivalent"  of 
each  loan  by  determining  the  present 
value  (at  the  time  the  preferential  loan 
was  made)  of  these  annual  payment 
differentials  that  would  occur  during  the 
life  of  the  loan.  Using  our  declining 
balance  methodology  with  the  long-term 
benchmark  as  the  discount  rate,  we 
allocated  the  grant  equivalents  over  the 
life  of  each  loan  to  yield  the  annual 
benefits.  We  then  allocated  the  benefits 
from  the  loans  over  the  value  of  each 
company's  total  exports  and  weight- 
averaged  the  result  by  each  company's 
share  of  exports  of  the  subject 
merchandise  to  the  United  States, 
excluding  those  companies  with 
significantly  different  benefits.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  long-term  FDEP  loans  to  be 
zero  for  Armizo.  S.A.;  Flores  La  Antonia, 
S.A.;  Florestrade,  S.A.;  Inversiones 
Floricola.  S.A.;  Jardines  Del  Ecuador, 
S.A.;  and  Mundiflor.  S.A.:  and  0.45 
percent  ad  valorem  for  all  other 
companies. 

(3)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  flower  exporters  did  not  use  them 
during  the  period  of  review: 

a.  Short-term  FDEP  Loans 

b.  Tax  Deductions  for  New 
Investment 

c.  Tax  Holidays 

d.  Tax  Exemptions  for  Transfer  of 
Real  Estate 

e.  Sales  and  Income  Tax  Exemptions 

f.  Government  Refinancing  of  Private 
Debt 

Praliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bounty 
or  grant  to  be  zero  for  Armizo,  S.A.; 
Flores  La  Antonia.  S.A.;  Florestrade. 
S.A.;  Inversiones  Floricola,  S.A.: 


Jardines  Del  Ecuador.  S.A.;  and 
Mundiflor,  S.A.;  and  2.62  percent  ad 
valorem  for  all  other  companies  during 
the  period  January  1, 1988  through 
December  31. 1988. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  this  merchandise  from 
Armizo.  S.A.;  Flores  La  Antonia.  S.A.: 
Florestrade,  S.A.;  Inversiones  Floricola, 
S.A.:  Jardines  Del  Ecuador,  S.A.:  and 
Mundiflor.  S.A.;  and  to  assess 
countervailing  duties  of  2.62  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  from  all  other 
companies  exported  on  or  after  January 
1, 1988  and  on  or  before  December  31, 
1988. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act.  on 
shipments  of  this  merchandise  from 
Armizo.  S.A.:  Flores  La  Antonia,  S.A.; 
Florestrade.  S.A.;  Inversiones  Floricola, 
S.A.;  Jardines  Del  Ecuador,  S.A.;  and 
Mundiflor,  S.A.,  and  to  collect  a  cash 
deposit  of  2.62  percent  of  the  f.o.b. 
invoice  price  on  shipments  of  this 
merchandise  from  all  other  companies 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  335.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later  that 
the  date  the  case  briefs,  under  19  CFR 
355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief  or  at  a  hearing. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  January  11, 1991. 
Eric  I.  Garfinkel. 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-1310  Filed  1-17-91;  8:45  amj 
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[C-533-063] 

Final  Results  of  Countervailing  Duty 
Administrative  Review:  Certain  Iron- 
IMetal  Castings  From  India 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice. ^^^^^ 

SUMMARY:  We  determine  that  net 
subsidies  are  being  provided  to 
manufacturers  or  exporters  in  India  of 
certain  iron-metal  castings  (castings),  as 
described  in  the  "Scope  of  the  Review  " 
section  of  this  notice. 
EFFECTIVE  DATE:  January  18, 1991.    . 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Showers  or  Margot  Paijmans. 
Office  of  Countervailing  Investigations, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington.  DC  20230  on 
(202)  377-3217  or  (202)  377-1442. 
SUPPLEMENTARY  INFORMATION: 

Final  Results 

We  determine  that  net  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act), 
are  being  provided  to  manufacturers  or 
exporters  in  India  of  certain  iron-metal 
castings.  This  review  covers  the  period 
of  January  1, 1986  through  December  31, 
1986  and  the  following  programs: 

•  International  Price  Reimbursement 
Scheme 

•  Cash  Compensatory  Support  Scheme 

•  Pre-Shipment  Export  Loans 

•  Income  Tax  Reductions 

•  Market  Development  Assistance  Grants 

•  Sales  of  Import  Replenishment  Licenses 

•  Extension  of  Free  "Trade  Zones 

•  Preferential  Freight  Rates 

•  Import  Duty  Exemptions  Available  to  100 
Percent  Export-Oriented  Units 

•  Post-Shipment  Financing 

The  weighted-average  net  subsidies 
are  shown  in  the  "Final  Results  of 
Administrative  Review"  section  of  this 
notice. 

Case  History 

On  October  16, 1980.  the  Department 
published  its  countervailing  duty  order 
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in  its  investigation  of  certain  inm-fneial 
castings  from  India.  On  Decerabo-IO. 
199a  the  Department  published  the  final 
results  of  its  most  recently  coonpleted 
administrative  review  for  the  period 
January  1. 1965  through  December  91. 
1985  (55  FR  50747), 

Since  the  preliminary  results  of  the 
review  in  this  case  (55  FR  48689. 
November  6. 1990),  the  Department  heid 
a  hearing  on  December  11. 1990.  The 
Departnaent  has  pow  completed  the  1S86 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
(the  Tariff  Act.) 

Scope  of  Review 

The  imports  covered  by  this  review 
are  shipments  of  Indian  manhole  covers 
and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or  for 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  this  merchandise  was 
classifiable  under  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA) 
item  numbers  657.0950  and  657.0990. 
This  merchandise  is  currently 
classifiable  under  Hamvonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Analysis  of  CouHnents  Received 

We  afforded  interested  parties  an 
opportunity  to  comment  on  the 
preHminary  results.  We  received 
comments  from  the  Indian  exporters, 
two  separate  groups  of  U.S.  importers 
and  the  petitioners. 

The  issues  raised  by  the  parties  with 
respect  to  the  International  Price 
Reimbursement  Scheme  (IPRS)  program 
in  the  case  and  rebuttal  briefs  virere  in 
essence  identical  to  those  raised  by  the 
parties  in  their  briefs  for  the  1965 
review.  The  final  results  of  that  review 
were  published  in  December  1990.  The 
information  on  the  record  and  the 
Department's  position  writh  respect  to 
these  comments  have  not  changed. 
Therefore,  we  have  restated  here  those 
comments  and  "Department  Positions" 
that  were  in  the  1985  review  that  pertafaj 
to  the  instant  review. 

Comment  1:  The  exporters  and 
importers  argue  that  IPRS  payments  are 
not  countervailable  subsidies.  In  intent 
and  practice,  the  IPRS  refunds  to 
exportere  of  castings  the  difference 
between  the  price  they  must  pay  for 
certain  raw  materials  purchased  from 
government-owned  Indian  producers 


and  the  price  they  would  otherwise  pay 
on  the  worW  market.  The  program  was 
operated  in  a  manner  consistent  with 
item  (d)  of  the  nhwtrstive  List  of  Export 
Submhes  annexed  to  the  Agreement  on 
biterpretation  and  Appticatioii  of 
Articles  VL  XVI.  and  XXin  of  the 
General  Agreement  on  Tariffs  and 
Trade  (the  List)  which  states: 

The  delivery  by  governments  or  their 
agencies  of  imported  or  dotnestjc  products  or 
services  for  use  in  the  prodaction  of  exported 
goods,  on  terms  or  corulitions  mor*  fa«     able 
than  for  deUvery  of  like  or  directly 
competitive  products  or  services  for  use  in 
the  production  of  goods  for  domestic 
consumption,  if  fin  the  case  of  products)  such 
terms  or  conditions  are  more  favorable  than 
those  conrntercially  available  on  world 
markets  to  their  exporters  (emplMBis  added). 

Item  (d)  of  the  List  is  thus  explicit  that 
the  provision  of  raw  materials  at  world 
market  prices  to  exporters  is  not  a 
subsidy.  The  Department  recognized  this 
in  previous  countervailing  duty  cases, 
namely  in  Final  Negative  Countervailing 
Duty  Determination;  Certain  Steel  Wire 
Nails  from  the  Republic  of  Korea  (47  FR 
39549;  September  8. 1982)  (Korea  Nails), 
the  Department  held  that  "price 
preferences  for  inputs  to  be  used  in  the 
production  of  export  goods  constitute  a 
subsidy  only  if  the  preference  lowers  the 
price  of  that  input  below  that  which  the 
input  purchaser  would  pay  on  world 
markets."  Similarly,  in  Final  Negative 
Countervailing  Duty  Determination;  Oil 
Country  Tubular  Goods  from  Taiwan  (51 
FR  19583;  May  30, 1988)  (Taiwanese 
OCTG),  the  Department  stated  that: 

Based  on  an  exominatioa  of  CliiBa  S4eel's 
second-tier  prices  for  hot-rolled  coil  used  in 
the  production  of  OCTG.  and  of  the  world 
market  prices  for  such  coil,  we  found  that 
China  Steel's  prices  were  at  wortd  market 
lev^:  therefore,  we  determine  that  China 
Steel's  two-tiered  pricing  poHcy  does  not 
confer  a  countervaiiabie  benefit  within  the 
meaning  of  tiie  countervaiiiiig  duty  law. 

Furthermore,  the  exportere  state  that 
there  is  no  evidence  in  the  statutes  or  in 
the  legislative  history  to  support  a 
theory  that  Congress  intended  to  reject 
the  principle  embodied  in  item  (d)  of  the 
List  when  It  enacted  the  Trade 
Agreements  Act  of  1979  (the  TAA).  In 
fact,  the  importers  claim  that  this  issue 
was  examined  by  the  U.S.  Treasury 
Department  in  a  countervailing  duty 
investigation  that  predates  the  1979 
statute  (see,  Final  Countervailing  Duty 
Determination:  Leather  Wearing 
Apparel  from  Uruguay  (43  FR  3974; 
January  30. 1978)  (Uruguayan  Leather 
Apparel).  According  to  the  importere. 
Treasury  determined  that  direct 
payments  to  exportere  of  apparel  that 
lowered  the  price  of  their  primary  input, 
hides,  to  the  "readily  available  price  of 


hides  the  other  mukeXs"  was  not  a 
subsidy. 

The  exporters  also  argue  that  the  IPRS 
benefits  not  the  exporter  of  castings,  but 
rather  the  Indian  pig  iron  producers. 
Castings  exporters  can  import  pig  iron 
or  purchase  domestic  pig  iron  at  the 
relatively  hi^  price  that  is  set  by  the 
Indian  government  and  receive  IPRS 
rebates.  The  net  effects  of  these  tvn> 
alternatives  are  the  same. 

In  addition,  exporters  argue  that  the 
Department  is  attempting  to  use  an 
unauthorized  interpretation  of  U.S.  law 
to  find  the  b>dian  IPRS  program 
countervailaWe.  In  Certain  Cotton  Yam 
Products  from  Brazil;  Final  Results  of 
Count«>'8iling  Duty  Administrative 
Review  (55  FR  3442;  February  1. 1990) 
(Cotton  Yam),  the  Department 
determined  as  counterxailable  a  similar 
Brazilian  dual  pricing  scheme,  the  Price 
Equalization  Program  (reP).  In  Cotton 
Yam.  the  Department  advanced  the 
theory  that  the  List  is  noX  controlling  on 
the  identification  of  subsidies:  "It  is 
irrelevant  whether  the  PEP  is  consistent 
with  item  (d)  or  whether  cotton  yam 
exporters  could  have  exported  raw 
cotton  at  world  market  prices.  We  are 
concerned  with  the  alternative  price 
commercially  available  in  the  domestic 
market"  (55  FR  3446).  Importers  argue 
that  such  a  theory  is  untenable  because 
Congress  incorporated  the  List  into  U.S. 
countervailing  duty  law  and  the 
Department  has  no  authority  to  claim 
item  (d)  as  "irrelevant."  The  Court  of 
International  Trade  (CIT)  has 
acknowledged  the  adoption  of  the  List  in 
U.S.  law  in  its  decision  in  Fabricos  El 
Carmen,  S.A.  de  C.V  et  al.y.  United 
Stales.  Slip  Op.  87-113  (CIT  October  7, 
1987),  as  did  the  U.S.  Court  of  Appeals 
in  its  decision  of  the  1984  review  of  this 
countervailing  duty  order  (see  RSI 
(India)  Pvt..  Ltd.  v.  United  States,  687 
F.2d  1571  (Fed.  Cir.  1989)).  The 
legislative  history  confirms  that  the  sole 
reservation  expressed  by  Congress  in 
adopting  the  List  was  that  it  not  be 
regarded  as  a  permanent,  exhaustive 
listing  of  all  export  subsidies 
countervailable  under  US  law.  The 
Department  is  empowered  only  to 
supplement  or  exparni  the  existing  List. 
not  alter  or  ignore  established  principles 
of  the  List.  Corrsequently,  in  the  case  of 
item  (d).  U.S.  law  specifically  excludes 
from  countervailability  any  such 
programs  which  do  not  result  in  the 
provision  of  inputs  on  terms  more 
favorable  than  those  obtainable  on 
world  markets.  Furthermore,  the 
Department's  failure  to  observe  the 
principle  of  the  statutory  language  and 
item  (d)  also  directly  conflicU  with  its 
efforts  to  codify  item  (d)  in  its  own 
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regulations.  Commerce's  proposed 
Regulation  355.44(h)  in  19  CFR  part  355 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  (54  FR  23386:  May  31. 
1989)  clearly  states  that  price 
preferences  for  inputs  used  in  the 
production  of  goods  for  export  are 
subsidies  only  if  they  are  provided  on 
terms  or  conditions  "are  more  favorable 
than  those  commercially  available  on 
world  markets  to  their  exporters." 

Conversely,  petitioners  argue  that  the 
IPRS  is  a  counterva liable  subsidy 
because  the  exception  in  item  (d) 
applies  only  to  the  preferential  pricing  of 
inputs  and  not  to  payments  contingent 
upon  the  exportation  of  finished  goods. 
Petitioner  maintains  that  the 
Department's  interpretation  of  item  (d) 
has  always  been  a  narrow  one.  i.e.,  the 
exception  in  item  (d)  applies  only  to 
inputs,  not  monetary  payments.  Such  an 
interpretation  of  item  (d)  is  consistent 
with  a  panel  report  of  the  GATT 
Committee  on  Subsidies  and 
Countervailing  Measures  that  examined 
item  (d)  in  conjunction  with  an 
investigation  of  European  Community 
pasta  export  payments.  See  GATT  Panel 
Report  on  EEC  Subsidies  on  Export 
Pasta  Products.  SCM/433  (May  19, 1983). 
The  Department's  determination  in 
Cotton  Yam.  that  the  Brazilian  PEP 
program  is  countervailable.  is  consistent 
with  past  Department  determinations 
that  reflect  a  narrow  interpretation  of 
the  exception  in  item  (d).  The 
Department's  preliminary  determination 
that  IPRS  payments  are  countervailable 
Implicitly  recognizes  that  the  exception 
in  item  (d)  does  not  apply  because  item 
(d)  clearly  encompasses  the  IPRS  within 
its  definition  of  an  export  subsidy. 

Department's  Position:  We  disagree 
with  the  importers  and  exporters.  The 
Indian  government's  decision  to  insulate 
its  pig  iron  producers  from  foreign 
competition  placed  users  of  domestic  pig 
iron  at  a  disadvantage  vis-a-vis 
competitors  abroad  by  raising  the  price 
of  domestic  pig  iron.  During  the  review 
period.  Indian  castings  exporters  could 
have  overcome  this  competitive 
disadvantage  in  two  days:  Duty 
drawback  and  the  IPRS.  Imported  pig 
iron  in  India  is  subject  to  normal 
customs  duties.  Had  Indian  castings 
exporters  imported  foreign  pig  iron  for 
use  as  an  input  and  processed  it  into 
castings  for  export,  they  could  have 
been  exempted  from  the  normal  customs 
duties  on  pig  iron  by  using  duty 
drawback,  a  practice  acceptable  under 
U.S.  countervailing  duty  law  and  the 
GATT.  Alternatively,  under  the  IPRS, 
the  Indian  government  created  a 
benchmark  price  for  pig  iron  and  made 


cash  payments  to  exporters  based  on 
the  difference  between  the  benchmark 
price  and  the  domestic  price.  These  cash 
payments  were  made  exclusively  to 
castings  exporters,  with  the  net  effect 
being  a  reduction  in  the  price  of  pig  iron 
to  a  level  well  below  the  price 
commercially  available  in  the  domestic 
market.  The  IPRS  was  an  instrument 
used  by  the  Indian  government  to 
ameliorate  the  deleterious  effects  of 
high-priced  pig  iron  on  a  specific  group 
of  downstream  users. 

The  circumstances  in  both  Korean 
Nails  and  Taiwanese  CXTTG  differ  from 
those  in  this  case.  In  Korean  Nails,  the 
Korean  producers  of  nails  for  export  had 
access  to  wire  iron  from  foreign  as  well 
as  domestic  sources  at  comparable 
prices.  Although  afforded  the 
opportunity  through  tariff  protection  to 
charge  high  prices  for  wire  rod  used  In 
the  manufacture  of  products  sold 
domestically,  POSCO  (an  integrated 
steel  producer  which  is  largely 
government-owned)  and  other  Korean 
producers  of  wire  rod  chose  to  lower 
their  prices  to  exporters  of  nails  and 
compete  with  foreign-sourced  wire  rod 
purchased  under  duty  drawback.  We 
concluded  that  "the  different  prices  for 
purchasers  do  not  arise  from  a  scheme 
to  subsidize  exports,  but  rather  are  a 
commercial  response  to  a  segmented 
market,  one  segment  being  protected 
and  the  other  fully  open  to  foreign 
competition."  We  further  stated  that 
"this  dual  pricing  system  reflects  strictly 
economic  motivations  [of  the  wire  rod 
producers)  rather  than  a  desire  of  the 
Government  of  Korea  (the  owners  of 
POSCO)  to  subsidize  nail  exports"  (47 
FR  39552). 

We  noted  in  addition  that  our 
conclusion  regarding  the  dual  pricing 
system  was  consistent  with  the  principle 
contained  in  item  (d).  However,  our 
decision  not  to  countervail  the  Korean 
pricing  scheme  was  not  made  solely  on 
the  basis  of  item  (d).  Rather,  our 
decision  was  based  in  large  part  on  a 
determination  that  POSCO  was  acting  in 
a  commercially  reasonable  fashion  by 
instituting  a  dual-pricing  system.  As 
support  for  this,  we  stated  that  two 
privately-owned  Korean  wire  rod 
producers  also  had  dual-pricing  systems 
in  place.  These  facts  led  us  to  conclude 
that  the  Korean  government  was  not 
acting  to  subsidize  exports. 

Similarly,  in  Taiwanese  OCTG.  we 
found  that  China  Steel,  a  state-owned 
corporation  and  a  supplier  of  pipe  and 
lube  inputs,  maintained  a  two-tiered 
pricing  policy.  Accordingly,  in 
determining  whether  China  Steel's 
prices  were  preferential,  we  compared 
not  only  the  actual  prices  FEMCO  (an 


OCTG  producer)  paid  China  Steel  to  the 
actual  prices  FEMCO  paid  for  imported 
coil,  but  we  also  compared  the  prices 
FEMCO  paid  China  Steel  to  generally 
available  world  market  prices  for  coil.  In 
doing  so.  we  found  that  China  Steel's 
prices  were  at  world  market  levels. 
Once  again,  our  decision  was  based  on 
a  determination  that  China  Steel  was 
acting  in  a  commercially  reasonable 
manner. 

In  this  case,  the  fact  pattern  is 
different.  The  Steel  Authority  of  India, 
Ltd.  (SAIL),  an  Indian  government  entity 
that  supplied  all  of  the  pig  iron  used  by 
the  castings  exporters,  did  not  institute  a 
dual-pricing  scheme  for  pig  iron.  Instead, 
the  Indian  government  intervened  to 
ensure  that  Indian  castings  exporters 
could  continue  to  use  domestically- 
sourced  pig  iron  while  pig  iron 
producers  continued  to  enjoy  the  full 
benefits  of  tariff  protection.  Thus,  the 
Indian  government's  decision  to 
establish  the  IPRS  and  make  cash 
payments  to  castings  producers  made 
possible  exports  that  otherwise  would 
not  have  occurred.  Without  this  direct 
government  action,  castings  exporters 
would  have  had  to  pay  the  high 
domestic  price  for  Indian  pig  iron. 

The  fact  that  the  Illustrative  List  is 
incorporated  into  U.S.  law  has  no 
bearing  on  our  decision.  In  determining 
whether  item  (d)  is  applicable  to  the 
identification  and  measurement  of  an 
export  subsidy  from  this  type  of 
program,  we  have  examined  the  law  and 
its  legislative  history.  Section  771(5)  of 
the  Tariff  Act  states,  in  relevant  par?: 
"The  term  'subsidy'  has  the  same 
meaning  as  the  term  'bounty  or  grant"  as 
that  term  is  used  in  section  1303  *  *  *. 
and  includes,  but  is  not  limited  to,  the 
following:  (A)  Any  export  subsidy 
described  in  Annex  A  to  the  Agreement 
(relating  to  the  illustrative  list  of  export 
subsidies)  *  *  *"  (emphasis  added). 
While  Congress  incorporated  the 
Illustrative  List  into  the  statute,  it  did 
not  limit  the  definition  of  export  subsidy 
to  the  practices  outlined  in  the  List.  The 
legislative  history  of  the  Trade 
Agreements  Act  of  1979  (TAA)  explains, 
"The  reference  to  specific  subsidies  in 
the  definition  is  not  all  inclusive,  but 
rather  is  illustrative  of  practices  which 
are  subsidies  within  the  meaning  of  the 
word  as  used  in  the  bill.  The 
administering  authority  may  expand 
upon  the  list  of  specified  subsidies 
consistent  with  the  basic  definition."  S. 
Rep.  No.  95-249.  96th  Cong.,  1st  Sess.  85 
(1979).  See  also  Trade  Agreements  Act 
of  1979:  Statements  of  Administrative 
Action.  H.R.  Doc.  No.  96-153.  Pt.  II,  96th 
Cong..  1st  Sess.  432  (1979).  The 
Illustrative  List  is  not,  therefore. 
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controlling  of  the  Identification  and 
measurement  of  export  subsidies,  but 
must  be  considered  along  with  other 
provisions  of  the  statute  and  its 
legislative  history,  administrative 
practice  and  judicial  precedent.  In  light 
of  the  foregoing  reasons,  the  inclusion  of 
proposed  regulation  355.44(h),  which 
corresponds  to  item  (d)  on  the  List,  in  no 
way  supports  the  importers'  position. 
Finally,  contrary  to  the  exporter's  claim 
regarding  administrative  practice  prior 
to  1979,  Uruguayan  Leather  Apparel  is 
not  relevant  to  the  exception  in  item  (d). 
There  was  no  provision  of  hides  to 
apparel  manufacturers  by  the 
Uruguayan  government,  nor  did  the 
Uruguayan  government  intervene  to 
manipulate  the  domestic  price  of  hides. 
Uruguayan  leather  tanners  were 
provided  payments  upon  the  export  of 
finished  leather  wearing  apparel,  and 
Treasury  offset  the  amount  of  the 
payment  to  the  extent  that  it  consisted 
of  a  rebate  of  value-added  and  other 
indirect  taxes. 

We  consider  a  government  program 
that  results  in  the  provision  of  an  input 
to  exporters  at  a  price  lower  than  to 
producers  of  domestically-sold  products 
to  confer  a  subsidy  within  the  meaning 
of  section  771(5)  of  the  Tariff  Act.  It  is 
irrelevant  whether  the  IPRS  is  consistent 
with  item  (d)  because  we  are  not 
concerned  with  world  market  prices  but 
with  the  alternative  price  of  pig  iron 
commercially  available  in  the  domestic 
market.  Thus,  we  determine  the  IPRS 
program  to  be  countervailable. 

An  analogy  to  the  IPRS  is  the  case  of 
export  loans.  In  this  case,  as  in  many 
others,  we  have  determined  that  export 
loans  at  preferential  interest  rates 
constitute  a  subsidy.  In  measuring  the 
subsidy,  we  do  not  concern  ourselves 
with  whether  firms  could  have  borrowed 
money  at  commercial  rates  in 
international  credit  markets.  The  fact 
that,  as  a  result  of  a  government 
program,  they  borrowed  from  domestic 
sources  at  rates  below  those 
commercially  available  in  the  domestic 
market  leads  us  to  determine  that  a 
subsidy  is  bestowed. 

Comment  2:  The  exporters  argue  that 
the  benefit  from  the  IPRS  program  is 
overstated,  claiming  that  it  should  be 
offset  by  the  Engineering  Goods  Export 
Assistance  Fund  (EGEAF)  and  Freight 
Equalization  Fee  (FEF)  levies  which  are 
included  in  the  price  of  pig  iron.  Because 
IPRS  payments  include  the  refund  of 
both  the  EGEAF  and  the  FEF,  the 
amounts  paid  for  these  two  levies 
should  be  deducted  from  IPRS  receipts 
to  determine  the  net  subsidy  from  this 
program. 

Conversely,  petitioners  argue  that  the 
EGEAF  and  the  FEF  levies  are  not 


allowable  offsets  under  section  771(6)  of 
the  Tariff  Act.  These  levies  are  included 
in  the  price  of  pig  iron  and  are  paid 
regardless  of  whether  the  castings 
produced  from  the  purchased  pig  iron  is 
sold  domestically  or  exported. 

Department's  Position:  We  agree  with 
petitioners.  Section  771(6)(A)  of  the 
Tariff  Act  states  that  to  determine  the 
net  subsidy  the  Department  may 
subtract  from  the  gross  subsidy  the 
amount  of  "any  application  fee,  deposit, 
or  similar  payment  paid  in  order  to 
qualify  for,  or  to  receive,  the  benefit  of 
the  subsidy  *  *  *"  Both  levies  are  paid 
by  all  consumers  of  Indian  pig  iron,  not 
just  exporters.  Therefore,  they  do  not 
constitute  offsets  to  the  IPRS  benefit  as 
defined  in  the  statute. 

Comment  3:  The  petitioners  argue  that 
a  single  country-wide  rate  should  be 
applied  to  all  exporters.  Section  706(a) 
of  the  Tariff  Act  states,  in  part,  that  "the 
order  may  provide  for  differing 
countervailing  duties,"  19  U.S.C 
1671e(a)  (emphasis  added).  Thus, 
Congress  created  a  presumption  in  favor 
of  country-wide  rates.  The  exporters 
add  that  the  Department's  discretion  to 
apply  separate  company-specific  rates 
should  not  be  exercised  because  all  the 
companies  benefit  from  the  IPRS 
program  to  the  same  degree.  The  varying 
rates  of  subsidy  attributable  to  the  BPRS 
program  led  to  the  application  of 
individual  company  rates  not  because 
the  companies  received  differing  rates  of 
benefits  under  the  IPRS  program,  but 
rather  because  the  Department  used 
IPRS  payments  received  in  1986.  rather 
than  the  amounts  claimed  on  1986 
exports.  Therefore,  it  is  Inappropriate  to 
assign  individual  company  rates  solely 
because  some  companies,  as  a  result  of 
happenstance,  received  IPRS  payments 
during  the  review  period  that  were 
substantially  different  from  the  amounts 
claimed  for  exports  made  during  the 
review  period. 

Conversely,  the  importers  argue  that 
the  Department  correctly  assigned 
company-specific  rates,  rather  than  a 
single  country-wide  rate.  The 
Department  is  required  by  its 
regulations  to  issue  company-specific 
rates  if  significant  differentials  exist 
between  the  weighted-average  country- 
wide rate  and  individual  company  rates. 

Department's  Position:  We  disagree 
with  the  petitioners  and  the  exporters. 
Section  607  of  the  Tariff  and  Trade  Act 
of  1984  establishes  a  statutory 
presumption  in  favor  of  country-wide 
countervailing  duty  rates,  with  the 
possibility  of  company-specific  rates  if 
the  Department  determines  that  a 
"significant  differential"  exists  between 
companies  receiving  subsidies  benefits. 
19  U.S.C.  §  1671e(a)(2).  Pursuant  to  that 


section,  the  Department  promulgated 
regulations  to  use  a  single  weighted- 
average  country-wide  rate  unless  there 
is  a  significant  differential  between  an 
individual  company  rate  and  the 
weighted-average  country-wide  rate. 
Under  {  355.20(d)(3)  of  our  regulations,  a 
significant  differential  is  a  "difference  of 
the  greater  of  at  least  five  percentage 
points  or  25  percent,  from  the  weighted- 
average  net  subsidy  calculated  on  a 
country-wide  basis."  In  this  review,  five 
companies  met  the  standard  in  the 
regulations  for  being  significantly 
different;  therefore,  we  assigned  them 
company-specific  rates. 

Regarding  the  exporters'  argument 
that  it  is  appropriate  to  assign  company- 
specific  rates  solely  because  lagged 
receipts  of  IPRS  payments  resulted  in 
varying  subsidies  for  individual 
companies,  the  Department  has 
consistently  used  receipts  and  not 
claims  filed  during  the  review  period  to 
measure  the  subsidy  from  the  IPRS 
program.  We  use  receipts  because  they 
represent  a  tangible  measure  of  benefits 
received.  Claims,  on  the  other  hand,  are 
tenuous  in  nature  and  have  the  potential 
to  be  rejected. 

Comment  4:  The  exporters  argue  that 
it  is  inappropriate  to  calculate  IPRS 
benefits  based  on  when  benefits  are 
received  because,  even  though  payment 
is  not  received  for  months  after 
shipment,  the  program  provides  known 
payments  on  a  sale-by-sale  basis.  The 
Department  should  calculate  the  benefit 
from  the  IPRS  using  payments  claimed 
during  the  review  period,  rather  than 
payments  received  during  the  review 
period. 

Conversely,  the  petitioners  argues  that 
the  Department  should  be  consistent 
from  one  review  to  the  next  and 
continue  to  use  the  total  amount  of  IPRS 
payments  received  during  the  review 
period  in  calculating  the  benefit  from 
this  program. 

Department's  Position:  We  agree  with 
petitioners.  It  has  been  our  general 
practice  to  compute  benefits  received  by 
a  firm  during  the  review  period  (in  this 
case  the  1986  calendar  year),  and  apply 
them  to  the  total  value  of  exports  for  the 
same  period.  There  are  a  few  exceptions 
to  this  practice,  such  as  when  a  benefit 
is  earned  on  a  shlpment-by-shlpment 
basis  and  the  exact  amount  of  the 
benefit  is  knowm  at  the  time  of  export 
(see  e.g..  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  Certain 
Steel  Wire  Nails  from  New  Zealand  (52 
FR  37196;  October  5, 1987)).  Even  if  we 
were  to  consider  the  IPRS  such  an 
exception,  the  exporters  did  not  make 
such  a  claim  when  we  first  determined 
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in  the  1984  review  of  this  order  that  the 
IPRS  provided  a  countervailabie 
subsidy.  In  that  review,  we  calculated 
the  subsidy  from  the  IPRS  program  by 
allocating  receipts  over  exports.  The  use 
of  the  lag  In  payments  from  this  new 
program  resulted  in  lower  benefits  than 
would  have  been  the  case  if  we  had 
measured  the  subsidy  based  on  IPRS 
claims  during  the  1984  review  period. 
Furthermore,  a  shift  in  methodology  at 
this  time  would  result  in  a  substantial 
gap  in  the  measurement  of  subsidies 
from  this  program  [i.e..  IPRS  payments 
claimed  in  1985  but  received  in  1988 
would  be  excluded  from  not  only  1985 
but  1986  as  well). 

Comment  5:  The  petitioners  argue  that 
the  Department  incorrectly  determined 
that  the  benefit  from  the  IPRS  program 
is  zero  for  purposes  of  the  cash  deposit 
of  estimated  countervailing  duties. 
While  it  is  the  Department's  policy  to 
adjust  the  deposit  rate  if  a  program-wide 
change  has  taken  place  since  the  review 
period  but  prior  to  publication  of  the 
preliminary  results  of  administrative 
review,  the  exporters'  renunciation  of 
IPRS  payments  on  exports  of  the  subject 
merchandise  to  the  United  States  does 
not  constitute  a  program-wide  change 
because  it  was  not  effectuated  by  an 
official  act,  statute,  regulation  or  decree, 
and  the  exporters  could  resume 
receiving  IPRS  payments  if  they  chose. 

The  exporters  respond  that  the 
Department  verified  that  no  exporter 
was  permitted  to  receive  IPRS  payments 
on  sales  to  the  United  States  of  the 
subject  merchandise  and  that  this 
change  applied  to  all  exporters  without 
exception.  The  Engineering  Export 
Promotion  Council  (EEPC)  issued  a 
decree,  verified  by  the  Department, 
terminating  IPRS  payments  for  exports 
of  subject  castings  to  the  United  States. 
The  EEPC  is  an  official  body  legally 
sanctioned  by  the  Indian  Ministry  of 
Commerce.  A  change  that  affects  the 
entire  program  and  affects  equally  all 
exporters  under  that  program  is  a 
program-wide  change.  Accordingly,  the 
exporters  argue  that  the  Department 
correctly  determined  that  this  program- 
wide  change  meets  the  Department's 
requirements  for  setting  a  deposit  rate 
different  from  the  net  subsidy 
determined  for  the  review  period. 

Department's  Position:  We  agree  with 
the  exporters.  At  verification  in  the  1985 
review,  we  established  that  the  EEPC 
stopped  accepting  any  IPRS  claims  filed 
on  shipments  of  the  subject  merchandise 
exported  to  the  United  States  after  July 
1,  1987.  The  Ministry  of  Commerce  has 
subsequently  enforced  the  renunciation. 
Allowing  for  the  normal  lag  of  a  few 
months  between  the  filing  of  IPRS 


claims  and  the  receipt  of  payment  there 
is  no  evidence  or  reason  to  believe  that 
IPRS  payments  will  be  received  by  any 
exporters  after  publication  of  the 
preliminary  results.  Therefore,  for 
purposes  of  the  cash  deposit  of 
estimated  countervailing  duties,  we 
determine  the  benefit  from  this  program 
to  be  zero. 

Comment  6.  Exporters  argue  that 
Govind's  IPRS  benefits  were  overstated 
in  the  preliminary  determination  due  to 
the  use  of  an  incorrect  denominator. 
Exporters  state  that  Govind  reported 
IPRS  benefits  received  on  all  sales,  not 
only  subject  castings  exported  to  the 
United  Stales.  Therefore,  the 
denominator  should  reflect  all  sales  of 
castings  to  the  United  States  as  well  as 
other  countries. 

Department's  Position:  We  agree  and 
have  adjusted  the  denominator  for 
purposes  of  the  final  calculations. 

Comment  7:  Petitioners  argue  that, 
given  the  fungible  nature  of  pig  iron  in 
the  production  of  castings  and  the 
possibility  of  claim-shifting  by 
producers,  producers  may  receive 
indirect  IPRS  benefits  on  the  production 
of  non-subject  castings.  Therefore. 
petitioners  argue  that  these  benefits 
should  be  mcluded  in  the  calculation  of 
the  countervailabie  benefits.  Petitioners 
liken  the  IPRS  rebates  on  non-subject 
castings  to  direct  tax  benefits— just  as 
the  Department  determines  the  taxes  a 
firm  otherwise  would  have  paid  absent 
the  existence  of  the  tax  subsidy,  the 
Department  should  determine  the  price 
the  respondents  otherwise  would  pay 
for  pig  iron  incorporated  into  subject 
castings,  absent  the  subsidy  on  non- 
subject  castings. 

Respondents  argue  that  non-subject 
castings  are  outside  the  scope  of  the 
order  and  that  the  Department  has  no 
authority  to  impose  countervailing 
duties  on  such  castings.  Respondents 
continue  by  stating  that  petitioners' 
methodology  is  premised  on  the 
assumption  that  claims  on  non-subject 
castings  could  be  doubled,  which  was 
not  supported  by  the  findings  at 
verification  in  the  1985  review. 
Respondents  argue  that  the  IPRS  is  a 
rebate  upon  export  and  does  not 
constitute  a  reduction  of  a  company's 
liabilities. 

Importers  agree  with  respondents  and 
argue  that  the  statute  only  allows  for  the 
assessment  of  duties  "upon  importation 
of  such  articles  or  merchandise  which 
have  benefitted  from  the  bounty  or 
grant,  whether  directly  or  indirectly." 
Therefore,  importers  argue  that  the 
Department  has  no  authority  to 
countervail  goods  that  are  similar  to 
goods  being  subsidized,  but  which  do 


not  benefit  themselves.  Furthermore, 
importers  state  that  S  355.47(b)  of  the 
proposed  regulations  does  not  provide 
for  fungibility  arguments  with  respect  to 
countervailabie  benefits,  and  that  this  is 
consistent  with  the  Department's 
practice. 

Department's  Position:  We  disagree 
with  petitioners.  The  scope  of  the  order 
does  not  cover  the  castings  in  question. 
As  such,  any  IPRS  rebates  allegedly 
received  on  non-subject  castings  are  not 
countervailabie  with  respect  to  this 
order. 

Comment  8:  Petitioners  state  that  the 
Department  incorrectly  used  the  average 
domestic  pig  iron  price  as  best 
information  available  (BIA)  to  calculate 
Super  Castings'  and  Govind's  CCS 
benefit  amount.  Petitioners  argue  that 
both  companies  failed  to  report  the 
information  requested  by  the 
Department,  necessary  to  calculate  the 
companies'  respective  average  pig  iron 
price  during  the  review  period. 
Therefore,  petitioners  argue  that  these 
companies  should  not  be  rewarded  for 
their  failure  to  comply  and  that  the 
Department  should  use  as  BIA.  the 
overrebate  amount  found  in  the 
administrative  review  period  for  January 
1, 1982  to  December  31. 1982.  the  most 
recent  review  in  which  an  overrebate 
was  found  under  this  program. 

Exporters  argue  that  BIA  should  not 
be  used  for  Govind  and  Super  Castings 
because  these  companies  have  not  been 
uncooperative.  Furthermore,  in 
calculating  these  companies'  tax 
incidence  the  Department  used  BIA  and 
found  that  there  was  no  overrebate. 

Department's  Position:  We  agree  with 
exporters.  Super  Castings  and  Govind 
were  not  uncooperative  in  this  review. 
Therefore,  we  have  not  altered  our 
treatment  from  the  preliminary 
determination  of  the  CCS  program  with 
respect  to  these  two  companies. 

Comment  9:  Exporters  argue  that  the 
CCS  program  did  not  provide  an 
overrebate  to  Select  Steels.  As  an 
exporter.  Select  Steels  does  not  have 
access  to  the  tax  incidence  information 
on  inputs  requested  by  the  Department 
in  its  questionnaire.  Exporters  state  that 
the  Department  should  have  requested 
additional  clarification  if  this  was 
unclear.  In  addition,  exporters  state  that 
the  Department's  use  of  BIA  in  the 
previous  review  was  inconsistent  with 
that  at  the  preliminary  in  this  review 
because  BIA  in  the  1985  review  was  the 
tax  incidence  for  all  other  companies 
which  was  higher  than  five  percent. 
Therefore,  exporters  argue  that  the 
Department  should  determine  that 
Select  Steels  did  not  receive  a 
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countervailabie  subsidy  from  an 
overrebate  of  the  CCS. 

Importers  agree  with  exporters  and 
argue  that  Select  should  not  receive  a 
BIA  rate  if  the  Department  failed  to 
request  clarification  of  information  on 
the  record.  Furthermore,  importers  argue 
that  Select's  BIA  rate  should  not  be 
included  in  the  calculation  in  the  "all 
others"  rate  since  the  Department  has 
found,  in  the  last  three  reviews,  that 
there  was  no  overrebate. 

Including  Select's  BIA  rate  in  the 
calculation  of  the  "all  others"  rate 
would  unnecessarily  penalize  other 
companies. 

Department's  Position:  We  have 
reviewed  the  information  on  the  record 
and  the  clarification  provided  in  the 
exporters'  case  brief.  Based  on  this 
information  and  based  on  the 
calculation  of  a  benefit  amount  using  the 
average  domestic  price  of  one  metric 
tonne  of  pig  iron,  we  find,  as  for  Govind 
and  Super  Castings,  that  Select  does  not 
receive  an  overrebate. 

Comment  10:  Exporters  argue  that 
there  is  a  clerical  error  in  the  calculation 
of  the  tax  benefits  for  Uma  and  Commex 
which  should  be  corrected  at  the  final. 
Department's  Position:  We  agree  and 
have  recalculated  Uma  and  Commex's 
tax  benefits  for  purposes  of  the  final. 

Comment  11:  Exporters  argue  that  the 
denominator  used  in  calculating  the 
benefit  from  pre-shipment  loans  for 
Govind  was  incorrect.  Exporters  state 
that  the  denominator  used  for  purposes 
of  the  preliminary  results  reflected  only 
Govind's  sales  of  the  subject  castings  to 
the  United  States  while  the  loan  data 
provided  was  for  exports  of  all  castings, 
not  only  subject  castings. 

Department's  Position:  We  agree  and 
have  adjusted  the  denominator  to  reflect 
exports  to  the  United  States  of  all 
castings. 

Comment  12:  Petitioners  state  that 
adjustment  for  RSI's  cost  of  ECGC 
insurance  in  the  preliminary  results  was 
incorrect,  because  the  premium  does  not 
meet  the  criteria  for  an  allowable  offset 
and  because  it  was  disallowed  in  the 
previous  review. 

Exporters  argue  that  the  insurance 
premium  is  a  legitimate  offset  because 
the  premium  increases  the  cost  of  the 
financing  to  the  Indian  exporter. 

Importers  concur  that  the  insurance 
premium  is  an  allowable  offset  because 
it  represents  a  cost  of  obtaining 
financing.  Department's  Position:  We 
have  again  reviewed  the  information  on 
the  record  and  have  reconsidered  the 
position  taken  in  the  preliminary  results. 
As  a  result,  we  have  disallowed  the 
insurance  premium  as  an  offset. 
Verification  in  the  1985  review 
established  that  the  insurance  fee  is  a 


risk  premium.  Section  771(6)(A)  of  the 
Act  defines  those  fees  that  may  be 
considered  offsets  and  they  do  not 
include  risk  premiums. 

Comment  13:  Petitioners  state  that  the 
Department  should  use  BIA  to  calculate 
Select  Steels'  pre-shipment  financing 
benefit  because  the  company  failed  to 
submit  requested  information  to  the 
Department.  As  a  result,  petitioners 
argue  that  the  Department  made  certain 
incorrect  assumptions  when  calculating 
the  benefit.  Therefore,  Select  Steels 
should  not  be  rewarded  for  its  failure  to 
comply  and  the  Department  should 
calculate  the  benefit  based  on  BIA, 
which  is  the  lowest  reported  preferential 
borrowing  rate  available  during  the 
review  period. 

Exporters  argue  that  Select  borrows 
on  a  revolving  line  of  credit  and  that  the 
information  provided  the  Department 
was  sufficient  to  permit  the  calculation 
of  Select's  interest  expense. 
Department's  Position:  We  agree  with 
exporters  and  have  not  altered  our 
treatment  of  Select's  pre-shipment 
financing  for  the  final. 

Comment  14:  Petitioners  state  that  the 
Department  should  correct  a  clerical 
error  made  in  calculating  the  net  central 
excise  tax  amount  for  two  companies 
under  the  CCS  program. 

Department's  Position:  We  agree  with 
petitioners  and  have  made  the 
adjustment. 

Fmal  Results  of  Review 

After  reviewing  all  of  the  comments 
received,  we  determine  that  the 
following  net  subsidies  exist  for  the 
period  January  1, 1988  through 
December  31, 1986: 


Manutacturef/exportef 


Net  ad 
valorem 

subSKly 
(percent) 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
pubUcation  of  these  final  results  of 
administrative  review: 


R  B  Agarwalla  and  Company 

Crescent  Foundry  Co  Pvt  Ltd 

Govind  Steel  Co.  Ltd - 

Keinwal  iron  and  Steel  Works 

Select  Steels 

All  Other  Manufacturers  or  Exporters 


17.34 
18.07 
180.23 
44.85 
17.64 
25.50 


The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  at  the  above 
percentages  of  the  f.o.b.  invoice  price  on 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1. 1986.  and 
on  or  before  December  31. 1986. 

As  a  result  of  the  termination  of 
benefits  attributable  to  the  IPRS 
program,  the  Department  will  also 
instruct  the  Customs  Service  to  collect 
the  cash  deposits  of  estimated 
countervailing  duties  for  the  following, 
on  shipments  of  this  merchandise 


Manufacturer/exporter 


N«tsd 

vatorem 
subsidy 
(percent) 


Carnation  Enterprise  fM  Ltd ... 

Kefiwal  Iron  and  Steel  Wonis..._ _.. 

All  ottier  Manufacturers  or  Exporters 


OXN) 
0.00 

2.00 


This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Tariff  Act  (19 
use.  1675(a)(1))  and  19  CFR  355.22. 

Dated;  January  14.  1991. 
Eric  I.  GarfinkeL 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  91-1311  Filed  1-17-91;  8:45  am) 

BILUNG  CODE  SSIO-OS-M 


Short-Supply  Determinatton:  Certain 
Continuous  Cast  Steel  Stabs 

AOEMCY:  Import  Administration/ 

International  Trade  Administration. 

Commerce. 

action:  Notice  of  short-supply 

determination  on  certain  continuous 

cast  steel  slabs. 

SHORT-SUPPLY  REVIEW  NUMBER:  35 
SUMMARY:  The  Secretary  of  Commerce 
("Secretary")  hereby  denies  a  request 
for  a  short-supply  allowance  for  certain 
continuous  cast  ("concast ')  steel  slabs 
for  January-June  1991  under  Article  8  of 
the  U.S.-E.C.  and  U.S.-Brazil  steel 
arrangements  and  paragraph  8  of  the 
U.S.-Mexico  steel  arrangement. 
EFFECTIVE  DATE;  January  11.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  A.  Craig  or  Richard  O.  Weible. 
Office  of  Agreements  Compliance, 
Import  Administration.  U.S.  Department 
of  Commerce,  room  7866. 14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230  (202)  377-0165  or  (202)  377- 
0159. 

SUPPLEMENTARY  INFORMATION:  On 
December  13, 1990,  the  Secretary 
received  an  adequate  short-supply 
petition  from  Weirton  Steel  Corporation 
("Weirton")  requesting  a  short-supply 
allowance  for  182.600  net  Ions  of  certain 
low  carbon  concast  steel  slabs  for  the 
first  three  quarters  of  1991  under  Article 
8  of  the  Arrangement  Between  the 
European  Coal  and  Steel  Community 
and  the  European  Economic  Community 
and  the  Government  of  the  United 
States  of  Amenca  Concerning  Trade  in 
Certain  Steel  Products,  Article  8  of  the 


1982 
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Arrangement  Between  the  Government 
of  Brazil  and  the  Government  of  the 
United  Stales  Concerning  Trade  in 
Certain  Steel  Products,  and  paragraph  8 
of  the  Arrangement  Between  the 
Government  of  Mexico  and  the       , 
Government  of  the  United  Statei--^ 
Concerning  Trade  in  Certain  SteqJ 
Products.  Weirton  requested  short 
supply  because  it  has  been  unable  to 
secure  a  domestic  80urce(s)  of  supply  for 
the  first  three  quarters  of  1991  and 
because  insufficient  regular  export 
licenses  are  available  to  potential 
foreign  producers  to  supply  Weirton's 
needs  available  to  potential  foreign 
producers  to  supply  Weirton's  needs  for 
this  time  period. 

The  Secretary  conducted  this  short- 
supply  review  pursuant  to  section 
4(b)(4)(A)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  Pubhc  Uw  No.  101-221. 103  Stat. 
1886  (1989)  ("the  Act"),  and  357.102  of 
the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.102 
("Commerce's  Short-Supply 
Procedures"). 

The  requested  material  meets  the 
following  specifications: 
Dimensions: 

Thickness:  8  inches  to  9  inches. 

Length:  250  inches  to  400  inches. 

Width;  27  inches  to  34  inches. 
Tolerances: 

Width:  -  V<  inc.  -♦-  Vi  inch. 

Thickness:  -  %  inch,  -t-  Vg  inch. 

Length:  -  3  inches.  -♦-  3  inches. 

Camber.  1  inch  maximum  to  33  foot 
length. 

Bow:  1  inch  maximum  to  33  foot 
length. 

Profile:  (level)  Vvt  inch  maximum  off 
level  (edge  to  edge  across  width). 

Surface:  Critical  exposed  material. 
Chemical  Composition: 

C— 0.04%  to  0.07% 

Mn— 0.25%  to  0.38% 

S — 0.015%  maximum 

p — 0.012%  maximum 

Si — 0.020%  maximum 

Cu — 0.060%  maximum 

Sn — 0.020%  maximum 

Cr— 0.050%  maximum 

Ni — 0.040%  maximum 

Mo — 0.020%  maximum 
Al— 0.030%  to  0.055% 

AISl  Designation:  1006. 

Action 

On  December  13, 1990,  the  Secretary 
established  an  official  record  on  this 
short-supply  request  (Case  Number  35) 
in  the  Central  Records  Unit,  room  B-099, 
Import  Administration,  U.S.  Department 
of  Commerce  at  the  above  address.  On 
December  21. 1990,  the  Secretary 
published  a  notice  in  the  Federal 
Register  announcing  a  review  of  this 


request  and  soliciting  comments  from 
interested  parties.  Comments  were 
required  to  be  received  no  later  than 
December  28. 1990,  and  interested 
parties  were  invited  to  file  replies  to  any 
comments  no  later  than  five  days  after 
that  date.  In  order  to  determine  whether 
this  product,  or  a  viable  alternative 
product,  could  be  supplied  in  the  U.S. 
market  for  the  period  of  this  review,  the 
Secretary  sent  questionnaires  to:  Armco 
Inc.  ("Armco ').  Bethlehem  Steel 
Corporation  ("Bethlehem ").  Citisteel 
USA  ("Citisteel"),  Geneva  Steel 
Company  ( "Geneva  ").  Gulf  States  Steel 
("Gulf  States  "),  Inland  Steel  Industries 
("Inland"),  LTV  Steel  Company  ("LTV"). 
Lukens  Steel  Company  ( "Lukens  "), 
McLouth  Steel  ('McLouth"),  National 
Steel  Corporation  ("National ").  USX 
Corporation  ("USX ").  Wheeling- 
Pittsburgh  Steel  Corporation 
(""Wheeling-Pittsburgh  ").  Rouge  Steel 
Company  ( 'Rouge"),  and  Sharon  Steel 
Corporation  ( "Sharon  ").  The  Secretary 
received  timely  questionnaire  responses 
from  9  of  the  14  companies  and  one 
timely  response  to  comments  by 
questionnaire  respondents.  No 
comments  were  filed  in  response  to  the 
Federal  Register  notice. 

Questionnaire  Responses 

Five  questionnaire  recipients  (Lukens, 
USX.  Sharon.  Wheeling-Pittsburgh,  and 
Geneva)  did  not  respond.  Six 
questionnaire  respondents  (Gulf  States, 
Citisteel,  Rouge,  McLouth,  National,  and 
Inland)  indicated  that  they  were  unable 
to  supply  slabs  to  Weirton.  Three 
respondents  (Armco,  LTV,  and 
Bethlehem)  indicated  an  ability  to 
supply  slabs  during  one  or  more  of  the 
first  three  quarters  in  1991. 

Armco  offered  15,000  to  20,000  net 
tons  of  slabs  in  the  first  quarter  and 
40,000  to  50,000  net  tons  in  the  third 
quarter.  For  Weirton's  second  quarter 
needs,  Armco  noted  "to  be  determined." 
LTV  offered  to  supply  20,000  net  tons  for 
the  first  quarter  of  1991  and  noted  that  it 
would  be  willing  to  supply  slabs  to 
Weirton  for  second  and  third  quarter 
delivery  but  that  it  was  too  early  to 
accept  such  orders.  Bethlehem  initially 
offered  to  supply  a  minimum  of  20,000 
net  tons  of  slabs  in  each  of  the  second 
and  third  quarters.  Bethlehem 
subsequently  modified  its  response, 
offering  to  supply  20,000  net  tons  of 
slabs  in  the  first  quarter  and  36.000  net 
tons  in  the  second  quarter. 

Analysis 

The  only  question  in  this  review  is 
whether  sufficient  supplies  of  slabs  are 
available  to  meet  Weirton's  actual 
consumption  needs,  which  are  as 
follows:  5,000  net  tons  in  the  first 


quarter;  36.300  net  tons  in  the  second 
quarter;  101,300  net  tons  in  the  third 
quarter,  and  40,000  net  tons  in  October 
1991.  This  differs  from  the  quarterly 
tonnage  requested  by  Weirton  (20,000 
net  tons  61.300  net  tons,  and  101,300  net 
tons  in  the  first  three  quarters, 
respectively)  due  to  extended  shipping 
schedules  for  receiving  offshore 
material.  (A  portion  of  the  tonnage 
requested  for  each  quarter  must  be 
shipped  in  that  quarter  in  order  to  be 
received  in  time  by  Weirton  for  use  in 
the  following  quarter.) 

Due  to  the  uncertainty  and  volatility 
in  this  market  at  this  time,  it  is  only 
feasible  to  make  a  decision  on  this  case 
for  the  first  two  quarters  of  1991. 
Weirton's  actual  consumption  needs  for 
the  first  quarter  are  5,000  net  tons. 
Between  the  three  producers  offering 
tonnage  for  this  quarter,  the  minimum 
total  available  is  55,000  net  tons,  as 
follows:  Armco— 15,000  net  tons 
minimum;  LTV— 20,000  net  tons;  and 
Bethlehem— 20.000  net  tons.  Weirton's 
actual  consumption  needs  for  the  second 
quarter  are  36,300  net  tons.  Bethlehem 
has  offered  to  supply  the  full  36,300  net 
tons.  Weirton  notes  in  its  response  to 
comments  that  it  does  appear  that  a 
formal  arrangement  will  be  reached 
with  Bethlehem  and/or  Armco  to  fulfill 
its  estimated  needs  for  the  first  and 
second  quarters.  Hence,  no  shortage  of 
material  to  meet  Weirton's  needs  exists 
for  the  first  two  quarters  of  1991. 

Conclusion 

Because  the  domestic  industry  is  able 
to  supply  Weirton  with  sufficient 
material  meeting  its  specifications  for 
the  first  and  second  quarters,  the 
Secretary  determines  that  short  supply 
does  not  exist  with  respect  to  the 
requested  product  for  this  time  period. 
Pursuant  to  section  4(b)(4)(A)  of  the  Act 
and  §  357.102  of  Commerce's  Short- 
Supply  Procedures,  the  Secretary  hereby 
denies  a  short-supply  allowance  for  the 
requested  low  carbon  concast  slabs  for 
January-June  1991.  Due  to  current 
market  volatility,  the  Secretary  will  not 
consider  the  balance  of  Weirton's  1991 
needs  at  this  time.  Should  Weirton 
require  additional  material  to  meet 
those  needs,  it  should  submit  a  new 
request  to  the  Secretary  no  earlier  than 
April  1, 1991. 

Dated:  January  11. 1991. 
Eric  t.  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-1312  Filed  1-1 7-91;  8:45  am) 

BiUNO  CODE  3S10-OS-M 


Short  Supply  Review:  Certain  Wide 
Statniees  Steel  Hot  Bands 

AOCNCV:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

AcnON:  Notice  of  short-supply  review 

and  request  for  comments;  certain  wide 

stainless  steel  hot  bands. 

summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  12.000  net  tons 
of  certain  61.25  inch  wide  stainless  steel 
hot  bands  for  1991  under  Article  8  of  the 
Arrangement  Between  the  European 
Communities  and  the  Government  of  the 
United  States  of  America  Concerning  in 
Certain  Steel  Products  ("the  U.S.-EC 
Arrangement"). 

SHORT-SUPPLY  REVIEW  NUMBER:  36. 
SUPPLEMENTARY  MPORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act,  Public  Law  No.  101-221, 103  Stat. 
1886  (1989)  ("the  Act"),  and  S  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures,  published  in  the 
Federal  Register  on  January  12, 1990,  55 
FR  1348  ("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply 
determination  is  under  review  with 
respect  to  certain  vsride  stainless  steel 
hot  bands.  On  January  11, 1990,  the 
Secretary  received  an  adequate  petition 
from  Mercury  Stainless  Inc.  ("Mercury 
Stainless")  requesting  a  short-supply 
allowance  for  12.000  net  tons  of  this 
product  during  1991  (1.000  tons  per 
month)  under  Article  8  of  the  U.S.-EC 
Arrangement.  Mercury  Stainless  is 
requesting  short  supply  for  this  material 
because  potential  foreign  suppliers 
prefer  using  existing  quotas  to  export 
higher  value  products  (e.g.  cold-rolled 
sheets),  and  the  only  potential  domestic 
producer  is  an  unreliable  source  of 
supply. 

The  requested  hot  bands  meet  the 
following  specifications: 
Grades:  T-304,  T-304L,  T-316,  T-316L. 
Thickness:  0.145  inch.  0.187  inch,  0.210 
inch,  0.250  inch.  Variations  in  gauge 
shall  not  exceed  10  percent  of  the 
nominal,  and  tolerance  will  be  ordered 
gauge  plus  or  minus  5  percent. 

Width  61.25  inches  (+  Vij  inch,  -  V* 
inch  tolerance). 

Mercury  Stainless  is  requesting  74.5 
percent  of  the  material  in  the  T-304 
grade.  10.5  percent  in  the  T-304L  grade. 
1.5  percent  in  the  T-316  grade,  and  13.5 
percent  in  the  T-^16L  grade. 

Section  4(b)(4)(B)(ii)  of  the  Act  and 
§  357.106(b)(2)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
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a  short-supply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent:  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  none  of  these 
conditions  exist  with  respect  to  the 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
February  8. 1991. 

COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than  January 
25. 1991,  to  the  Secretary  of  Commerce, 
Attention:  Import  Administration,  room 
7866,  U.S.  Department  of  Conunerce, 
Pennsylvania  Avenue  and  14th  Street 
NW.,  Washington,  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  January  25, 1991. 
All  documents  submitted  to  the 
Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  Aat  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  wrill  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-supply 
review  number. 

FOR  FURTHER  INFORMATION  CONTACT 
Jim  Rice  or  Richard  O.  Weible,  Office  of 
Agreements  Compliance,  Import 
Administration.  VS.  Department  of 
Commerce,  room  7866.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington,  DC  20230,  (202)  377-2667  or 
377-0159. 


Dated:  January  16. 199L 
Eric  I.  Garfinkel. 
Assistant  Secretary  for  Import 
Administration. 

\VR  Doc.  91-1405  Filed  1-17-91: 11:02  am) 
BILUNG  CO0eMt»-Be-M 


National  Oceanic  and  Atmospheric 
Administration 

Fishery  Management  Plan  tor  Atlantic 
Swordfish;  Submission  Date  for  Public 
Comments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  submission  date  for 
public  comments. 

summary:  NMFS  will  hold  a  public 
hearing  on  January  15. 1991,  to  obtain 
comments  on  options  for  developing  a 
Secretarial  Amendment  to  the  Fishery 
Management  Plan  for  Atlantic 
Swordfish.  The  notice  of  the  hearing 
indicated  that  public  comments  were 
encouraged  either  at  the  hearing  or  in 
writing,  but  no  deadline  date  was 
specified  for  written  comments.  This 
notice  specifies  the  deadline  for 
submitting  any  written  views  that  could 
not  be  presented  at  the  hearing. 

DATES:  Public  comments  are  invited  in 
writing  until  February  1, 1991. 

ADDRESSES:  Comments  may  be  mailed 
to  Richard  H.  Schaefer,  Director.  Office 
of  Fisheries  Conservation  and 
Management  (F/CM),  National  Marine 
Fisheries  Service,  1335  East-West 
Highway,  Silver  Spring,  Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  B.  Stone  at  301-427-2347. 

SUPPLEMENTARY  INFORMATtON:  The 

NMFS  published  a  notice  on  December 
28, 1990,  announcing  a  public  hearing  on 
January  15, 1991,  to  obtain  comments  on 
options  for  developing  a  Secretarial 
Amendment  to  Fishery  Management 
Plan  for  Atlantic  Swordfish  (55  FR 
53319).  The  notice  encouraged  the  public 
to  present  comments  at  the  public 
hearing  or  in  writing.  No  deadline  was 
indicated  for  written  comments.  This 
notice  establishes  a  deadline  of 
February  1, 1991,  for  submitting  pubhc 
comments  on  the  Secretary's 
management  options  that  could  not  be 
presented  at  the  hearing. 

Dated;  January  14. 1991. 
Richanl  H.  Schaefer. 

Director  of  Office  of  Fisheries  Conservation 
and  Management.  National  Marine  Fishenei 
Service. 
[FR  Doc.  91-1194  Filed  1-17-91:  B:45  am] 

B4LLINQ  COM  »tO-2>-« 


BEST  COPY  AVAILABLE 


1984 


[Docket  No.  91045-1009) 

Policy  Statement  on  the  Weatt>er 
Service/Private  Sector  Roles 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Notice. 
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summary:  This  notice  publishes  the 
policy  statement  on  the  weather 
service/private  sector  roles  entitled 
•The  National  Weather  Service  (NWS) 
and  Private  Weather  Industry:  A  Public- 
Private  Partnership."  This  statement 
was  jointly  prepared  by  the 
Privatization  Branch  of  the  Office  of 
Management  and  Budget  (OMB)  and  the 
National  Oceanic  and  Atmospheric 
Administration's  National  Weather 
Service  (NWS).  The  process,  which 
began  in  early  1989,  resulted  in  the 
milestone  publication  of  a  draft  policy 
statement  in  the  Federal  Register  on 
December  22, 1989  (54  FR  52839).  During 
the  past  year  the  comments  received,  as 
well  as  a  continuing  dialogue  with  the 
private  sector  and  internal  NWS  and 
OMB  coordination,  have  resulted  in  this 
policy  statement. 

The  policy  statement  focuses  on  the 
concept  of  a  public-private  partnership 
to  enhance  total  weather  services  to  the 
American  public,  government,  and 
industry.  It  designates  the  NWS  as  the 
single  "official"  voice  in  the  critical  area 
of  severe  weather,  hurricane,  flood,  and 
Isunamic  warnings.  It  emphasizes  the 
need  to  protect  the  free  and  open 
exchange  of  meteorologic.  hydrologic, 
and  oceanographic  data  as  well  as 
delimiting  the  areas  in  which  the  NWS 
and  the  private  sector  will  provide 
products  and  services.  It  provides  a 
mechanism  to  implement  this  policy  and 
establishes  a  strong  basis  for  a 
Government/private  sector  partnership 
and  should  minimize  any 
misunderstandings  and  false 
expectations  which  may  occur  between 
both  parties.  It  offers  the  close 
cooperation  and  coordination  needed  to 
ensure  that  the  public  receives  the  best 
possible  weather  service. 

Generally  the  comments  received 
were  favorable.  Some,  however, 
reflected  a  concern  on  the  part  of  the 
private  weather  industry  that  the  policy 
statement  could  provide  restraints  on 
existing  activities.  Several  comments 
urged  the  NWS  to  more  clearly  define 
what  the  relationship  between  the 
public  and  private  weather  industry 
should  be.  The  information  which 
follows  will  address  the  significant 
comments  received  and  the  new  areas 
which  were  added  to  the  policy 
statement.  In  addition,  there  were 


comments  concerning  clarity  in  general 
and  changes  were  made  in  both 
restructuring  and  rewording  the 
statement  in  order  to  respond. 

Comment — Comments  were  received 
from  the  private  weather  industry 
expressing  concern  on  what  it  perceives 
as  a  limited  role  for  it  in  providing 
weather  services  to  the  general  public. 
Response— The  NWS  firmly  believes 
that  the  private  weather  industry  plays 
an  important  and  essential  role  as  a 
partner  in  ensuring  that  the  Nation 
receives  the  full  benefit  of  weather  and 
hydrometeorological  information  for 
promoting  protection  of  life  and 
property,  and  economic  prosperity.  The 
final  policy  statement  more  cleariy 
delimits  areas  in  which  the  NWS  and 
the  private  weather  industry  will 
provide  such  products  and  services  as 
well  as  a  mechanism  to  implement  the 
policy. 

Commeat— Under  the  section  entitled 
General  Criteria,  the  NWS 
noncompetition  paragraph  will  be  better 
stated,  "The  NWS  will  not  compete  with 
the  private  sector  in  those  areas  where 
the  private  sector  services  are 
available."  Along  these  same  lines,  a 
responder  voiced  concern  over  the  NWS 
providing  specialized  agricultural 
services.  Another  expressed  concern 
about  the  NWS  withdrawing  from 
providing  those  same  services. 

Response— The  NWS  will  not 
compete  with  the  private  sector  when  a 
service  is  currently  provided  or  can  be 
provided  by  commercial  enterprises, 
unless  otherwise  directed  by  applicable 
law,  e.g.,  the  provision  of  NOAA's 
Appropriations  Act  concerning  the  fruit 
frost  program  which  has  attracted  some 
private  sector  interest. 

The  NWS  will  also  assure  the  public 
of  continuation  of  services  when  those 
services  are  not  available  from  the 
private  sector,  unless  directed 
otherwise. 

Comment — Implication  of  the  use  of 
the  words  "single"  and  "official." 
especially  in  combination,  was  of  great 
concern  to  one  of  the  responders.  He 
states  that  the  connotation  of  the  use  of 
the  word  "official"  means 
"governmental."  Then  the  wording  is  not 
objectionable,  but  if  there  is  any  intent 
here  which  suggests  that  by  making  the 
NWS  the  "single  official  voice,"  the 
private  weather  industry  is  to  be 
restricted  or  limited  in  any  way  in 
providing  to  the  public  its  own  weather 
forecasts  or  information  regarding 
severe  weather  or  floods,  then  this  is  a 
serious  incursion  into  the  area  of 
freedom  of  speech. 

Response — In  order  to  avoid 
confusion  on  the  part  of  the  public,  it  is 
vital  that  there  be  one  single  "official" 


voice  when  issuing  warnings  of  life 
threatening  situations.  The  policy 
statement  is  not  intended  to  discourage 
or  preclude  the  private  sector  from 
providing  comments  and  advice  on 
publicly  issued  warnings,  but  the 
distinction  between  the  NWS  "official" 
warning  and  these  comments  and 
interpretations  of  it  must  be  clear  to  the 
public.  This  is  in  no  way  a  restraint  on 
freedom  of  speech. 

Comment— Placing  scientific  data, 
especially  real-time  information,  that 
can  affect  decisions  concerning  the 
protection  of  life  and  property  and  the 
ability  of  firms  in  the  private  weather 
sector  as  well  as  individual 
meteorologists  and  scientists  to  access, 
analyze,  comment  upon,  predict  from, 
and  disseminate  information  is  of  grave 
concern.  Placing  such  resources  in  the 
hands  of  a  limited  number  of  major 
corporations  who  have  control,  not  only 
over  the  collection  of  the  data  but  its 
dissemination  and  the,  establishment  of 
the  price  that  will  be  paid  for  the  receipt 
of  the  data,  coupled  with  the  ability  to 
pick  and  choose  who  may  be  given 
access  to  that  data,  needs  to  be  stopped. 
Response— The  NWS  provides  access 
to  near  real-time  alphanumeric  and 
graphical  data  and  information  through 
a  variety  of  ways.  This  access  is  open  to 
anyone  in  the  marketplace  who  signs  an 
agreement  with  the  NWS  or  a  contractor 
who  has  been  competitively  selected  to 
provide  specialized  services  for  the 
delivery  of  and  access  to  data  by  the 
private  sector  and  others  requiring  that 
data.  An  example  is  the  Contel  ASC 
contract  to  deliver  the  NOAA  Weather 
Wire  Service  to  the  Government  and 
other  subscribers  around  the  Nation  at 
an  agreed  to  price.  Contel,  like  any  NWS 
contractor,  cannot  pick  and  choose  who 
receives  the  data  but  is  required  to 
provide  the  data  both  efficiently  and  at 
a  more  reasonable  price  than  the  NWS 
could  do  by  itself.  Currently  the  NWS 
costs  are  based  on  the  incremental 
access  costs,  but  a  fair  market  pricing 
policy  is  being  developed  as  a  result  of 
the  1990  Budget  Reconciliation  Act. 

Comment — One  responder  expressed 
concern  over  the  direct  participation  of 
NWS  personnel  with  the  radio  and 
television  media. 

Response — The  policy  limits  direct 
NWS  participation  with  the  radio  and 
television  media  to  those  situations 
requiring  urgent  public  action,  as  in  the 
case  of  severe  or  extreme  weather  and 
flooding  or  to  education  and 
preparedness  activities. 

Comment — Representatives  of  the 
World  Meteorological  Organization  and 
others  questioned  how  the  NWS  intends 
to  ensure  that  the  free  and  open 
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international  exchange  of  data  concept 

continue*. 

Response— The  NWS  has 
incorporated  into  this  final  policy 
statement  a  section  requiring  that  the 
private  weather  industry  and  the  NWS 
work  together  to  protect  the  free  and 
open  international  exchange  of  data 
provided  by  the  NWS  by  ensuring  that 
the  data  are  not  used  to  compete 
directly  with  or  interfere  with  internal 
policies  of  national  meteorological 
agencies  in  those  countries  where  they 
also  provide  commercial  weather 
services.  Any  activity  by  a  U.S.  weather 
company  in  another  country  must,  of 
course,  be  in  accordance  with  the  laws 
and  established  practices  of  that 
country. 

Comment — Representatives  of  the 
library  community  questioned  whether 
this  policy  statement  would  in  any  way 
interfere  with  existing  laws.  e.g.,  title  44 
use,  which  requires  NOAA  and  NWS 
publications  to  be  made  available 
through  the  Depository  Program 
regardless  of  privatization. 

Response— TiaB  policy  statement  in 
no  way  changes  or  alters  existing 
arrangements  among  NOAA  and  the 
NWS  and  the  library  community  for  the 
receipt  of  its  data  and  information. 

Comment— Insert  the  following  two 
phrases  in  the  section  entitled  "The 
Private  Weather  Industry." 

•  Provide  climatological  summaries, 
probability  values  of  weather  extremes, 
and  similar  materials  for  design  and 
construction;  and 

•  Provide  special  case-oriented 
retrospective  weather  reconstruction 
and  provide  expert  testimony  relating  to 
them  for  weather-related  private 
litigation. 

Response— The  first  phrase  dealing 
with  the  provision  of  climatological 
summaries,  probability  values  of 
weather  extremes,  and  similar  materials 
for  design  and  construction  has  been 
included  in  the  final  policy  statement. 
However,  the  second  phrase  was  not 
included  since  the  subject  of  testimony 
in  litigation  is  too  complex  for  this 
statement.  The  issue  is  addressed  in 
detail  in  Federal  regulations  (15  CFR 
parts  15a  and  909.4)  which  state  that 
NOAA  employees  will  not  provide  such 
testimony  and  generally  anticipate  that 
tne  private  sector  will.  However, 
exceptions  exist  where  NOAA  and  the 
NWS  could  provide  expert  testimony, 
for  example,  in  Government-related 
cases.  This,  of  course,  in  no  way 
precludes  the  private  weather  industry's 
recognized  role  to  provide  expert 


testimony  in  both  civil  and  Government 
litigation. 

This  pobcy  statement  is  the  first  of  its 
kind  to  be  developed  within  NOAA.  h 
applies  only  to  the  National  Weather 
Service  and  should  not  be  interpreted  to 
apply  to  any  other  component  of  NOAA 
nor  to  prejudice  any  future  decisions  by 
NOAA  and  its  components  with  regard 
to  relations  with  private  sector  users  of 
their  services  and  products. 

FOR  FURTHER  INFORMATION  COMTACT: 
Edward  M.  Gross,  Constituent  Affairs 
Officer  (NWS).  1325  East- West 
Highway.  Silver  Spring.  Maryland  20910. 
(301)  427-7258. 

Elbert  W.  Fnday.  ]t^ 

Assistant  Administrator  for  Weather 

Serxices. 

Policy  Statement  of  the  Weather 
Service /Private  Sector  Roles 

The  National  Weather  Service  and  the 
Private  Weather  Industry:  A  Public- 
Private  Partnership 

Accurate  and  timely  weather  and 
river  forecast  and  warning  systems  are 
vital  to  the  safety  and  well-being  of  the 
Nation's  population.  Weather  and  water 
resources  forecasting  harnesses  modem 
advances  in  information  to  increase  the 
productivity  of  American  industry, 
thereby  contributing  to  economic 
growth.  A  public-private  partnership  is 
needed  to  provide  American  industry 
with  the  most  effective  means  to 
increase  productivity. 

A  continuing  strong  cooperative 
relationship  between  the  National 
Weather  Service  (NWS)  and  the  private 
sector  will  provide  both  industry  and  the 
general  public  with  more  accurate  and 
timley  weather  and  river  forecasts  and 
other  hydrometeorological  products.  An 
effective  partnership  will  allow  each 
sector  to  perform  those  functions  which 
it  can  carry  out  best  and  avoid 
unnecessary  duplication  or  competition 
between  the  Government  and  the 
private  sector. 

The  purpose  of  this  policy  statement 
is  to  define  the  relationship  and 
respective  roles  of  NWS  and  the  private 
sector  to  ensure  that  Federal  resources 
are  focused  on  providing  essential  core 
functions  and  to  encourage  the  private 
sector  to  provide  those  services  which  it 
is  ideally  suited  to  provide. 

The  goal  is  a  partnership  which 
enhances  total  service  to  the  American 
public.  Government,  and  industry. 

General  Criteria 
The  policy  statement  is  based  on  the 


respective  roles  of  NWS  ar.d  ^  private 
sector  described  below: 

•  The  primary  mission  of  the  National 
Weather  Service  is  the  protection  of  life 
and  property  and  the  enhancement  of 
the  national  ecoruimy.  Hence,  the  basic 
function*  of  NWS  are  the  provision  of 
forecasts  and  warnings  of  severe 
weather,  flooding,  hurricanes,  and 
tsunami  events;  the  collection, 
exchange,  and  distribution  of 
meteorological  hydrologic.  climatic  and 
oceanographic  data  and  information; 
and  the  preparation  of 
hydrometeorological  guidance  and  core 
forecast  information.  The  NWS  is  the 
single  "official"  voice  when  issuing 
warnings  for  life-threatening  situations 
and  is  the  source  of  a  common  national 
hydrometeorological  informabon  base. 
The  national  information  base  forms  an 
infrastructure  on  which  the  private 
sector  can  build  and  grow. 

•  The  NWS  will  not  compete  with  the 
private  sector  when  a  service  is 
currently  provided  or  can  be  provided 
by  commercial  enterprises,  unless 
otherwise  directed  by  applicable  law. 

♦  The  private  weather  ijidustry  is 
ideally  suited  to  put  the  basic  data  and 
common  hydrometeorological 
information  base  from  the  NWS  into  a 
form  and  detail  that  can  be  utilized  by 
specific  weather  and  water  resources- 
sensitive  users.  The  private  weather 
industry  provides  general  and  tailored 
hydrometeorological  forecasts  and 
value-added  products,  and  services  to 
segments  of  the  population  with 
specialized  needs. 

Policy 

In  order  to  carr>'  out  its  mission  and 
foster  this  public-private  partnership. 
NWS  shall: 

•  Collect  and  exchange 
hydrometeorologicai  data  and 
information  on  a  national  and 
international  basis; 

•  Issue  warpiings.  and  forecasts  of 
severe  weather,  floods,  hurricanes,  and 
tsunami  events  which  adversely  affect 
life  and  property; 

•  Issue  weather,  river,  and  water 
resources  forecasts,  and  related 
guidance  materials  used  to  form  a 
common  national  hydrometeorological 
information  base  for  the  general  public, 
private  sector,  aviation,  marine,  forestry, 
agricultural  navigation,  power  interests, 
land  and  water  resources  management 
agencies,  and  emergency  managers  at 
all  levels  of  government; 

•  Provide  climatological  sumrr.aries, 
frequencies,  and  limits  of 
hydrometeorological  elements  to 
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establish  a  basis  for  various  Federal 
regulations  and  design  criteria  and  to 
support  the  real-time  operations  of 
federal^y-operated  facilities; 

•  Provide  private  weather  access  to 
near  real-time  alphanumeric  and 
graphical  data  and  information  through 
a  variety  of  techniques; 

•  Establish  basic  quality  controls  for 
the  observed  and  collected  data,  and 
provide  the  user  community  with 
sufficient  information  to  evaluate  data 
and  forecast  reliability  and 
applicability; 

•  Conduct  and  support  research  and 
development  of  atmospheric  and 
hydrometeorological  models; 

•  Produce  global,  national,  or  general 
regional  atmospheric  models  and  river 
basin  models. 

The  NWS  also  recognizes  the 
important  contribution  that  private 
broadcast  meteorologists,  newspapers, 
and  news  agencies  make  to  the  timely 
dissemination  of  NWS  watches  and 
warnings  and  other  products  that  may 
require  public  response.  The 
relationship  is  one  of  mutual  support 
and  cooperation.  In  order  to  protect  the 
competitive  nature  of  the  privately- 
owned  media,  direct  NWS  participation 
with  the  radio  and  television  media 
should  be  limited  to  those  situations 
requiring  urgent  public  action  as  in  the 
case  of  severe  or  extreme  weather  and 
flooding  or  educational  and 
preparedness  activities. 

iTie  private  weather  industry 
provides: 

•  Tailored  weather,  river,  and  water 
resources  forecasts  detailed 
hydrometeorological  information, 
consultation,  and  data  for  weather, 
river,  and  water  resources  sensitive 
industries  and  private  organizations; 

•  Value-added  products  such  as 
weather  and  hydrologic-related 
computer  hardware  and  software, 
observational  systems,  imaging  systems, 
displays,  communications,  charts, 
graphs,  maps,  and  images  for  clients; 

•  Climatological  summaries, 
probability  values  of  weather  extremes, 
and  similar  material  for  specific  design 
and  construction  problems. 

Free  and  open  international  exchange 
of  data. 

•  The  private  weather  industry  and 
.  the.l^S  will  work  together  to  protect 

the  free  and  open  international 
exchange  of  meteorologic.  hydrologic. 
and  pceanographic  data  provided  by  the 
NWiS  by  ensuring  that  the  data  are  not 
used  to  compete  directly  with  or  to 
Interfere  with  internal  policies  of 
national  meteorological  agencies  in 
those  countries  where  they  also  provide 
commercial  weather  services; 


This  concept  of  a  public-private 
partnership  is  not  intended  to 
discourage  or  preclude  the  private  sector 
from  providing  comments  and  advice  on 
publicly  issued  warnings  and  forecasts 
nor  government  agencies  from  obtaining 
weather  services  from  the  private  sector. 
However,  in  the  critical  area  of  severe 
weather,  hurricane,  flood,  and  tsunami 
warning,  the  NWS  is  the  single  "official" 
voice. 

Implementation 

It  is  the  responsibility  of  all  NWS 
officials  and  employees  to  comply  with 
this  policy.  An  effective  partnership 
requires  that  the  parties  understand 
each  other's  role  and  be  sensitive  to  the 
constraints  and  aspirations  that  govern 
their  respective  actions.  This  policy 
statement  cannot  cover  all  possibilities. 
However,  it  should  minimize  any 
misunderstandings  and  false 
expectations  between  both  parties. 
Close  coordination  and  cooperation  are 
essential  to  ensure  that  the  public 
receives  the  best  possible  weather 
service.  Regional  and  local  NWS 
officials  should  arrange  periodic 
meetings  with  private  meteorologists 
and  hydrologists  to  promote  an 
exchange  of  ideas  which  will  be 
mutually  beneficial  and  increase 
understanding  between  the  two  groups. 
The  overriding  goal  of  this  policy 
statement  is  to  ensure  that  the  Nation 
receives  the  full  benefit  of  weather  and 
hydrometeorological  information  to 
promote  safety  of  hfe  and  property  and 
economic  prosperity.  Effective 
partnership  between  the  NWS  and  the 
private  meteorological  sector  is  the 
means  to  that  end. 

Persons  who  believe  that  NWS  or  any 
of  its  employees  are  providing 
specialized  services  contrary  to  this 
policy  may  bring  the  matter  directly  to 
the  attention  of  the  Assistant 
Administrator  for  Weather  Services, 
1325  East-West  Highway,  room  18130. 
Silver  Spring,  Maryland  20910.  The 
Assistant  Administrator  for  Weather 
Services  shall  ascertain  the  facts  and 
report  promptly  to  the  complainant  the 
results  of  his  inquiry  and  advise  him  of 
any  remedial  action  that  will  be  taken 
by  the  NWS  to  assure  full  compliance 
with  this  pohcy.  In  the  event  that  the 
situation  resulted  from  decisions  made 
by  the  Assistant  Administrator,  the 
resolution  will  take  place  at  the 
National  Oceanic  and  Atmospheric 
Administration  level. 

(FR  Doc.  91-1242  Filed  1-15-91;  11:37  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for 
Certain  Cotton,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Rber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  India; 
Correction 

January  15. 1991. 

In  the  third  colunm,  second  table,  of 
the  notice  published  in  the  Federal 
Register  on  December  17, 1990  (55  FR 
51753),  change  "kilograms"  to  "square 
meters"  for  Category  665-0. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  91-1305  Filed  1-17-91;  8:45  am] 
BtUJNQ  CODE  3S10-0R-M 

Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong 

January  15, 1991. 

AQENCV:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
visa  requirements. 

EFFECTIVE  DATE:  January  22. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202]  377-4212. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Hong  Kong  is  being  amended 
to  permit  the  merge  catagory  visa  633/ 
634. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  55  FR  50756,  published  on 
December  10. 1990],  Also  see  48  FR  2400. 
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Dublished  on  January  19, 1983,  and  51  FR 
27235,  published  on  July  30, 1986. 
Auggie  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemontation  of  Textile 
Agreements 

January  15,  1991. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  January  14. 1983.  as  amended  on  July 
25, 1986,  by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements,  that 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in  Hong 
Kong,  for  which  the  Government  of  Hong 
Kong  has  not  issued  an  appropriate  visa. 

Effective  on  January  22, 1991  the  directive 
on  January  14, 1983,  as  amended,  is  amended 
further  to  include  the  merged  Category  visa 
633/634  for  man-made  fiber  apparel  in 
Categories  633  or  634.  produced  or 
manufactured  in  Hong  Kong  and  exported 
from  Hong  Kong  on  and  after  January  1, 1990. 
You  are  directed  to  permit  entry  of 
merchandise  in  Categories  633  and  634  visaed 
as  merged  Categories  633/634  or  633/634/635 
or  the  correct  category  corresponding  with 
the  actual  shipment. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreement  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Auggie  D.  TantiUo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-1243  Filed  1-17-91;  8:45  am) 

BILUNG  COOC  SSIO-OR-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  February  19, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 


Handicapped.  Crystal  Square  5.  suite 
1107, 1755  Jefferson  Davis  Highway, 
Ariington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beveriy  Milkman  (703)  557-1145. 

SUPPI.EMENTARY  INFORMATION:  On 

October  19,  November  26  and  3D,  1990, 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (55  FR  42428,  49101 
and  49677)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodities  and  provide  the  services  at 
a  fair  market  price  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Clamp.  Panel 

5450-00-297-5271 
Mast  Section 

5985-01-072-8066 
Cover,  Mattress  Pad 

7210-00-118-0010 

Services 

Commissary  Shelf  Stocking,  Custodial 

and  Warehousing,  Vandenberg  Air 

Force  Base,  California 
Commissary  Shelf  Stocking  and 

Custodial,  Fort  Carson,  Colorado 
Food  Service  Attendant,  Naval  Training 

Station,  Orlando,  Florida 
Janitorial/Custodial,  U.S.  Courthouse. 

312  N.  Spring  Street,  Los  Angeles, 

California. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 


this  addition  or  options  exercised  under 

those  contracts. 

Beverly  L  Milkman, 

Executive  Director. 

[FR  Doc-  91-1289  Filed  1-17-91,  845  am) 

WLUNG  COOC  M20-3»-«l 

Procurement  Ust;  Proposed  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list  ^^^ 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  19,  1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Ariington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT. 
Beveriy  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List: 

Commodities 

Pallet.  Wood 

3990_00-NSH-0063  40"  X  48"  X  50" 

399(>_0O-NSH-0064  48"  X  48  '  x  50" 

(Requirements  of  the  Government 
Printing  Office,  Washington,  DCJ 
Fastener  Assembly,  Clamp  Strap 

5820-00-937-9844 
Surgical  Pack,  Disposable 

6532-01-018-3286 
Pad.  Writing  Paper 

7530-01-124-7632 

(Requirements  of  GSA  Region  10) 

Services 

Grounds  Maintenance.  McClellan  Air 

Force  Base,  California 
Grounds  Maintenance.  Vacant  Family 

Housing  Quarters,  Fort  Campbell, 

Kentucky 


1968 
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Parts  Sorting,  Red  River  Army  Depot, 

Texarkana,  Texas. 
B«varly  L  Milkman, 

Executive  Director. 

|FR  Doc.  91-1290  Filed  1-17-91:  8:45  am) 

MUJNOCOOC  (U0-3»-« 


C0NSU1MER  PRODUCT  SAFETY 
COMMISSiOM 

Notification  of  Request  for  Extension 
of  Approval  of  Information  Collection 
Requirement*— Ramntat>fltty 
Standards  for  Clottting  Textiles  and 
VInyt  Plastic  Film 

AQCNCv:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  In  accordance  witli 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  chapter  35).  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  through  February  28, 1994,  of 
information  collection  requirements  in 
regulations  implementing  the 
flammabihty  standards  for  clothing 
textiles  and  vinyl  plastic  film.  These 
regulations  are  codified  at  ItJ  CFR  parts 
1610  and  1611.  and  prescribe 
requirements  for  testing  and 
recordkeeping  by  persons  and  firms 
issuing  guaranties  for  products  subject 
to  the  Standard  for  the  Flammability  of 
Clothing  Textiles,  and  the  Standard  for 
the  Flammability  of  Vinyl  Plastic  Film. 

Additional  Details  About  the  Request 
for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207 

Title  of  information  collection: 
Standard  for  the  Flammability  of 
Clothing  Textiles  (16  CFR  1610); 
Standard  for  the  Flammability  of  Vinyl 
Plastic  Film  (16  CFR  1611). 

Type  of  request  Extension  of 
approval. 

Frequency  of  collection:  Varies 
depending  upon  volume  of  goods 
manufactured  or  imported. 

General  description  of  respondents: 
Manufacturers  and  importers  of  fabrics 
and  film  used  in  weanng  apparel,  and 
manufacturters  and  importers  of 
garments  other  than  children's 
sleepwear. 

Estimated  number  of  respondents: 
1,000 

Estimated  average  number  of  hours 
per  respondent:  101.8  per  year. 

Estimated  number  of  hours  for  all 
respondents:  101,600  per  year. 


Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Elizabeth  Marker,  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter,  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207:  telephone:  (301) 
492-6416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated;  January  14,  1991. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
[PR  Doc.  91-1221  Filed  1-17-61:  8:45  am] 

MLUMOCOCE  aS&-0MI 


COPYRIGHT  ROYALTY  TRIBUNAL 
ICFT  Docket  No.  90-5-CRAl 

Adjustment  of  ttie  Basic  and  3.7S% 
Cable  Royalty  Rates 

agency:  Copyright  Royalty  Tribunal. 
action:  Notice. 

summary:  Following  the  withdrawal  of 
all  cable  rate  adjustment  petitions,  the 
Tribunal  is  giving  notice  that  no  other 
cable  rate  petitions  are  pending  with  the 
Tribunal,  and  no  further  adjustments  to 
the  cable  copyright  royalty  rates  can  be 
considered  until  the  next  window  year 
1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Gassier.  General  Counsel. 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington,  DC  20009  (202-673-5400). 
SUPPLEMENTARY  INFORMATION:  The 
Copyright  Act  of  1976  authorizes  the 
Copyright  Royalty  Tribunal  to  be 
petitioned  to  adjust  the  cable  copyright 
royalty  rates  in  any  year  ending  in  a  0  or 
a  5.  It  also  authorizes  the  Tribunal  to  be 
petitioned  to  adjust  the  cable  rates 
whenever  the  FCC  changes  its  blackout 
rules  or  distant  signal  importation  rules. 

The  FCC  changed  its  syndicated 
exclusivity  blackout  rules  in  1989,  with 
blackout  demands  to  begin  January  1, 
1990,  and  acordingly,  the  Tribunal  was 
petitioned  by  NCTA  and  CATA  to 
adjust  the  syndicated  exclusivity 
surcharge.  The  Tribunal  commenced  the 
proceeding  on  January  10, 1990,  and 
published  its  final  rule  on  August  16, 
1990.  55  FR  893;  55  FR  33604, 

In  the  same  petition,  NCTA  also 
requested  that  there  be  a  downward 


adjustment  of  the  basic  and  3.75%  rates 
paid  by  Form  3  cable  systems.  The  basis 
for  this  request  was  the  FCCs  change  of 
its  syndicated  exclusivity  blackout  rules. 

NCTA  recommended  that  this  second 
request  be  heard  by  the  Tribunal  in  a 
later  proceeding.  Since  1990  was  also  a 
window  year  in  which  the  Tribunal  can 
be  petitioned  to  adjust  the  cable  rates, 
the  Tribunal  determined  that  it  would 
consolidate  NCTA's  second  request 
with  any  other  rate  adjustment  petitions 
that  would  be  filed  with  the  Tribunal  in 
1990. 

On  December  2a  199a  the  Tribunal 
received  cable  rate  adjustment  petitions 
from  the  Program  Suppliers,  the  Joint 
Sports  Claimants.  PBS,  the  Music 
Claimants,  the  Canadian  Claimants,  and 
a  joint  petition  from  NCTA  and  CATA. 

On  January  11. 1991,  the  Tribunal 
received  a  Joint  Withdrawal  of  Petitions 
For  Rate  Adjustments  from  all  parties 
who  had  filed  a  cable  rate  adjustment 
petition  with  the  Tribunal,  including  the 
rate  adjustment  petitions  filed  January  2, 
1990  by  NCTA  and  CATA.  and  the 
above  mentioned  rate  adjustment 
petitions  filed  December  28, 1990.  The 
parties,  including  copyright  owners  and 
users,  agreed  that  they  will  not  seek  any 
adjustment  to  the  cable  copyright 
royalty  rates. 

Accordingly,  all  petitions  filed  due  to 
the  FCCs  reinstatement  of  the  syndicated 
exclusivity  blackout  rules  or  due  to  the 
window  year  having  been  withdrawn, 
there  are  no  cable  rate  adjustment 
petitions  pending  with  the  Tribunal. 

Therefore,  the  Tribunal  will  not 
consider  adjusting  the  cable  copyright 
royalty  rates  until  the  next  window 
year,  1995,  or  until  the  FCC  makes  any 
further  modification  to  its  blackout  rules 
or  reinstates  its  distant  signal 
importation  rules. 

Dated:  lanuary  15, 1991. 
Mario  F.  Agu«ro,  ' 

Chairman. 
[FR  Doc.  91-1241  Filed  1-17-91;  8:45  am] 

BILUNG  COOC  141(M»-II 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency  Advisory 
Board;  Meetirtg 

agency:  Defense  Intelligence  Agency 

Advisory  Board. 

action:  Notice  of  dosed  meeting. 

summary:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463.  as  amended  by  section  5  of 
Public  Law  94-409.  notice  is  hereby 
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given  that  a  closed  meeting  of  the  DIA 
Advisory  Board  has  been  changed  as 
follows:  The  January  30-31. 1991  meeting 
has  been  rescheduled  to  Wednesday 
and  Thursday,  February  13-14. 1991,  (8 
a.m.  to  5  p.m.)  each  day. 
address:  The  DIAC,  Boiling  AFB, 
Washington,  DC. 

FOR  further  information  CONTACT. 
Lieutenant  Colonel  John  G.  Sutay. 
USAF,  Chief,  DIA  Advisory  Board, 
Washington,  DC  20340-1328  (202/373- 
4930). 

SUPPLEMENTARY  INFORMATION:  The 
entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  The  Board  will 
receive  briefings  on  and  discuss  several 
current  critical  intelligence  issues  and 
advise  the  Director,  DIA.  on  related 
scientific  and  technical  intelligence 
matters. 

Dated:  January  14, 1991. 
LM.  Bynum, 

A  Iternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-1229  Filed  1-17-91:  8:45  am] 

BtLUNG  CODE  3810-01-M 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATE:  The  meeting  will  be  held  at  0900, 
Tuesday.  5  February  1991. 
ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive.  One 
Crystal  Park,  Suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Slater,  AGED  Secretariat,  201 
Varick  Street.  New  York.  NY  10014. 
SUPPlfMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes.  Displays  and  Lasers. 


The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463.  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  14. 1991. 
LM.  B)i]um, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  91-1226  Filed  1-17-91;  8:45  am] 

BILUNO  CODE  M10-01-M 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Group  C  (mainly 
Opto  Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 

DATE;  The  meeting  will  be  held  at  0900, 
Wednesday  and  Thursday.  13  &  14 
February  1991. 

ADDRESS:  The  meeting  will  be  held  at 
the  Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  One 
Crystal  Park,  suite  307,  Arlington, 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  Weiss,  AGED  Secretariat,  2011 
Crystal  Drive,  suite  307,  Arlington, 
Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Mihtary  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Dated:  January  14, 1991. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense 

[FR  Doc.  91-1227  Filed  1-17-91;  8:45  am] 

WLUNO  COOC  M10-01HI 


Defense  Advisory  Committee  on 
Military  Personnel  Testing 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  that  a  meeting  of  the 
Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  a.m.  to  5  p.m.  on 
January  31-February  1, 1991.  The 
meeting  will  be  held  at  the  Radisson 
Mark  Plaza  Hotel,  711  NW  72nd  Avenue, 
Miami,  Florida  33126.  The  purpose  of  the 
meeting  is  to  review:  (1)  Planned 
changes  in  the  Department  of  Defense's 
Student  Testing  Program,  (2)  progress  on 
developing  paper-and-pencil  and 
computerized  enlistment  aptitude  and 
adaptability  screening  tests,  and  (3) 
efforts  to  equate  new  and  old  test 
answer  sheets.  Persons  desiring  to  make 
oral  presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Anita  R.  Lancaster.  Executive  Secretary. 
Defense  Advisory  Committee  on 
Military  Personnel  Testing.  Office  of  the 
Assistant  Secretary'  of  Defense  (Force 
Management  and  Personnel),  room 
2B271,  The  Pentagon,  Washington,  DC 
20301^1000,  telephone  (703)  697-9271,  no 
later  than  January'  25. 1991. 

Dated  January  14.  1991. 
I^M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  91-1225  Filed  1-17-91;  8:45  am] 

BtLUNO  CODE  MIO-OI-M 


Defense  Science  Board  Task  Force  on 
National  Space  Launch  Strategy; 
Meeting 

ACTION:  Notice  of  Advisory'  Committee 
Meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  National  Space  Launch 
Strategy  will  meet  in  closed  session  on  8 
February,  1991  at  Science  Applications 
International  Corporation  (SAIC),  Falls 
Church.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  receive  a  briefing  by  the  Air  Force 


IMO 
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regarding  changes  affecting  DoO  space 
launch  requirements  which  have 
occurred  aiace  the  Task  Force  issued  its 
final  report. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463.  as  amended  (5 
U.S.C.  App.  n.  (1982)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  )anuary  14. 1991. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Regislar  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  91-1228  Filed  1-17-©!;  8:45  amj 

BNJJNQ  COOC  3110-OVM 

Recoupnwnt  of  Nonrccurrtng  Cost  on 
Sates  of  liJi.  Proilucts  and  Tacftnology 
(DoO  Otracttva  2140.2) 

AQENCV:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  availability. 

SUMMANV:  Tliis  document  is  to  inform 
the  pubhc  and  Government  Agencies  of 
the  avsilability  of  DoO  Directive  2140Z 
"Recoupment  of  Nonrecurring  Cost  on 
Sales  of  US.  ProducU  and  Technology." 
Interested  persons  may  obtain  copies,  at 
cost,  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield,  VA  22181. 
telephone  7(»-*«7-485a  The  NTIS 
accession  number  is  PB  90 144858. 

Dated:  |anuary  15. 1991. 
LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc  91-1288  Piled  1-17-91:  8:45  am) 

BlUJMa  COCC  M10-01-M 


DafMrtmcnt  of  tha  Air  Forca 

Privacy  Act  of  1974;  Altar  a  Systam  of 
Records 

agency:  Department  of  the  Air  Force. 

DoD. 

ACnOfC  Notice  to  alter  a  system  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  alter  an  existing 
record  system  in  its  inventory  of  records 
systems  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C.  552a). 
DATES:  This  action  will  be  effective 
February  19. 1991.  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADOtim.  Send  any  comments  to  Mrs. 
Anne  Turner,  SAF/AAIA,  The  Pentagon. 


Washington.  DC  20330-1000.  Telephone 
(202)  697-3491  or  Autovon  227-3491. 

SUPPLEMENTARY  IMKMMATION:  The 

Department  of  the  Air  Force  record 
system  notices  subject  to  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C  552a), 
have  been  published  in  the  Federal 
Register  as  follows: 

50  FR  22332  May  29,  1985  (DoD  Compilation, 

changes  follow) 
50  FR  24672  )un.  12, 1965 
50  FR  25737  jun.  21, 1985 
50  FR  46477  Nov.  8. 1985 

50  FR  50337  Dec.  10. 1985 

51  FR  45.11  Feb.  5.  1986 
51  FR  7317  Mar.  5. 1986 
51  FR  16735  May  6,  1986 
51  FR  18927  May  23,  1986 
51  FR  41382  Nov  14. 1986 

51  FR  44332  Dec.  9.  1986 

52  FR  11845  Apr  13,  1987 

53  FR  24354  |un.  28,  1988 
53  FR  45800  Nov  14.  1388 
53  FR  50072  Dec.  13.  1988 

53  FR  51301  Dec.  21. 1988 

54  FR  10034  Mar  9,  1989 
54  FR  43450  Oct.  25,  1980 

54  FR  47550  Nov.  15,  1989 

55  FR  21770  May  29,  1990 

55  FR  71900  May  3a  1900  (Air  Force  Address 

Directory) 
55  FR  27868  |ul.  8. 1990 
55FR28427lul.  11,  1990 
55  FR  34310  Aug.  22,  1990 
55  FR  38128  Sep.  17. 1900 
55  FR  42825  Oct.  22,  1990 
55  FR  42629  Oct.  22,  1990 

An  altered  record  system  report,  as 
required  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.&C.  552"a(r)),  was 
submitted  on  December  2a  1990,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (0MB), 
pursuant  to  paragraph  4b  of  Appendix  I 
to  0MB  Circular  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals"  dated 
December  12, 1985  (50  FR  52738. 
December  24, 1985).  The  specific 
changes  to  the  record  system  being 
altered  are  set  forth  below,  followed  by 
the  system  notice,  as  altered,  published 
in  its  entirety. 

Dated.  )anuary  14. 1991. 
LM.  Bynum, 

A  Itemote  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

R)35  AF  MP  C 


CATtaORCS  OF  HOWnUMS  COVENEO  RV  THE 
SVSTBK 

Add  "Air  Force  Reserve  and  Air 
National  Guard"  to  the  categories  of 
individuals  covered. 

CATEQOateS  OF  RECOROS  W  THK  SYSTEM: 

Delete  "Precision  Measurement 
Equipment  (PME),"  and  insert 
"Professional  Military  Education 
(PME)",  Delete  "drug  abuse"  records 
from  this  category. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
8VSTSM: 

Add  "and  Executive  Order  9397"  to 
the  end  of  the  entry. 


ROUTINE  USES  OF  RECORDS  MAMTAmEO  IN 
THE  SYSTEM,  INCLUDINO  CATCOORIES  OF 
USERS  AND  TME  PURPOSE  OF  SUCH  USES: 


SYSTEM  I 

F035  AF  MP  C— Military  Personnel 
Records  System  (51  FR  44333.  December 
9,  1986). 


CMANOES: 

•  * 


Delete  entry  and  replace  with 
"Records  may  be  disclosed  to  the 
Veterans  Administration  for  research, 
processing  and  adjudication  of  claims, 
and  providing  medical  care. 

To  dependents  and  survivors  for 
determination  of  eligibility  for 
identification  card  privileges. 

To  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  for  determination  of 
eligibility  and  benefits. 

To  local  Immigration/Naturalization 
office  for  accountability  and  audit 
purposes. 

To  State  Unemployment 
Compensation  offices  for  verification  of 
military  service  related  information  for 
unemployment  compensation  claims; 
Respective  local  state  government 
offices  for  verification  of  Vietnam  "State 
Bonus"  eligibility. 

To  the  Office  of  Personnel 
Management  for  verification  of  military 
service  for  benefits,  leave,  or  Reduction 
in  Force  purposes,  and  to  establish  Civil 
Service  employee  tenure  and  leave 
accrual  rate. 

To  the  Social  Security  Administration 
to  substantiate  applicant's  credit  for 
social  security  compensation:  Local 
state  office  for  verification  of  military 
service  relative  to  the  Soldier  and 
Sailors  Civil  Relief  Act.  Information  as 
to  name,  rank.  Social  Security  Number, 
salary,  present  and  past  duty 
assignments,  future  assignments  that 
have  been  finalized,  and  office  phone 
number  may  be  provided  to  military 
financial  institutions  who  provide 
services  to  DoD  personnel.  For 
personnel  separated,  discharged  or 
retired  from  the  Air  Force,  information 
as  to  last  known  address  may  be 
provided  to  the  military  financial 
institutions  upon  certification  by  a 
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financial  institution  officer  that  the 
facility  has  a  dishonored  check  or 
defaulted  loan. 

Information  may  also  be  provided  to 
the  US  Department  of  Agriculture  for 
investigative  and  audit  procedures. 

To  the  Selective  Service  Agencies  for 
computation  of  service  obligation. 

To  the  American  National  Red  Cross 
for  emergency  assitance  to  military 
members,  dependents,  relatives  or  other 
persons  if  conditions  are  compelling. 

To  the  Department  of  Labor  for  claims 
of  civilian  employees  formerly  in 
military  service,  verification  of  service- 
related  information  for  anemployment 
compensation  claims,  investigations  of 
possible  vioiations  of  labor  laws  and  for 
pre-employment  investigations. 

To  the  National  Research  Council  for 
medical  research  purposes. 

To  the  U.S.  Soldiers'  and  Airman's 
Home  to  determine  eligibility. 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  also  apply  to  this 
system." 


STORAGE: 

Delete  entry  and  replace  with 
"Maintained  in  visible  file  folders/ 
binders,  cabinets  and  on  computer  and 
computer  output  products." 


SAFEGUARDS: 

Delete  entry  and  replace  with 
"Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleard  for 
need-to-know. 

Records  stored  in  locked  rooms, 
cabinets,  and  in  computer  storage 
devices  protected  by  computer  system 
software." 

NOTIFICATIOH  PROCEDURE: 

Delete  sentence  which  reads 
"Response  to  written  requests  will  be 
provided  not  later  than  ten  days 
following  receipt  of  request".  Add 
"Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  system 
notices"  to  the  end  of  the  entry. 

RECORD  ACCESS  PROCEDUREK 

Delete  entry  and  replace  with 
"Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel.  Randolph 
AFB,  TX  78150-«001. 


Indrvrdoals  may  also  appear  in  person 
at  the  responsible  official's  office  ortfce 
respective  repository  for  records  for 
personnel  in  a  particular  category  during 
normal  duty  hours  any  day  except 
Saturday,  Sunday  or  national  and  local 
holidays.  The  exception  does  not  apply 
to  Reserve  and  National  Guard  units 
during  periods  of  training.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  system  notices. 


CONTESTINe  RECORD  I 

Delete  entry  and  replace  with  "The 
Air  Force  roles  for  access  to  records  and 
for  contesting  and  appealing  initial 
agency  determinatians  by  the  individual 
concerned  are  published  in  Air  Force 
Regulation  12-35;  32  CFR  part  806b;  or 
may  be  obtained  from  a  system 
manager," 

RECORD  SOURCE  CATECOSICS: 

Delete  entry  and  replace  with 
"Information  is  obtained  from  the 
subject  of  the  file,  supervisors, 
correspondence  generated  within  the 
agency  in  the  conduct  of  official 
business,  educational  institutions,  and 
civil  authorities." 


F03S  AF  IIP  C 

SYSTEM  NAME: 

F035  AF  MP  C— Military  Personnel 
Records  System. 

SYSTEM  LOCATION: 

Headquarters  United  States  Air 
Force,  Washinjslon,  DC  20330-5060;  Air 
Force  Military  Personnel  Center, 
Randolph  AFB  TX  78150-6001;  Air 
Reserve  Personnel  Center,  Denver,  CO 
8028O-500O;  National  Personnel  Records 
Center,  Military  Personnel  Records,  9700 
Page  Boulevard,  St.  Louis,  MO  63132- 

2001. 

Headquarters  of  major  commands  and 
separate  operating  agencies; 
consolidated  base  personnel  offices: 
State  Adjutant  General  Office  of  each 
respective  state.  District  of  Columbia 
and  Commonwealth  of  Puerto  Rico,  and 
at  Air  Force  Reserve  and  Air  National 
Guard  units.  Official  mailing  addresses 
are  pubUshed  as  an  appendix  to  the  Air 
Force's  compilation  or  record  system 
notices. 

categories  of  individuals  covered  by  tme 
system: 

Air  Force  active  duty  military.  Air 
Force  Reserve  and  Air  National  Guard 
personnel. 

CATEGORIES  OF  RECOROS  M  THE  SYSTEM: 

Officer  Correspondence  and 
Miscellaneous  Document  Group  (C&M) 


at  Air  Force  Military  IVrsonnel  Center 
(AFMPC)  and  Headquarters,  United 
States  Air  Force  (HQ  USAF}:  Selection 
Record  Grrrap  at  HQ  USAF,  Assistant 
for  General  Officer  Matterr  Reared  Air 
Force  General  Officers  Master 
Personnel  Record  Group  (MPeRGp)  at 
AFMPC:  active  duty  colonels  at  HQ 
USAF.  Assistant  for  Senior  Officer 
Management  C*M  at  AFVffC  Air  Force 
active  duty  officer  personnel;  MPeRGp 
at  AFMPC  Officer  Command  Selection 
Record  Group  (OCSR)  at  the  respective 
major  command  or  separate  operating 
agency:  Field  Record  Group  (FRGp)  at 
the  respective  Air  Force  base  of 
assignment/servicing  Consolidated  Base 
Personnel  Office  (CBPO);  Air  Force 
active  duty  enlisted  personnel  MPeRGp 
at  AFMPC  and  FRGp  at  respective 
servicing  CBPO:  Senior 
Noncommissioned  Officer  Selection 
Folder  at  the  respective  servicing  CBPO; 
personnel  in  Temporary  Disability 
Retired  List  status.  Missing  in  Action 
(MIA),  Prisoner  of  War  (POW),  Dropped 
From  Rolls  MPeRGp  at  AFMPC.  Reserve 
officers  MPeRGp  at  Air  Reserve 
Personnel  Center  (ARPC),  OCSR  at  the 
respective  Air  Force  major  command 
when  applicable,  FRGp  at  the  respective 
unit  of  assignment  or  servicing  CBPO  or 
Consolidated  Reserve  Personnel  Office 
(CRPO):  Reserve  airmen  MPeRGp  at 
ARPC  and  FRGp  at  the  respective  unit 
of  assignment  or  servicing  CBPO/CRPO: 
Air  National  Guard  (ANGUS)  officers 
MPeRGp  at  ARPC,  OCSR  at  the 
respective  State  Adjutant  General 
Office,  and  FRGp  at  the  respectK'e  unit 
of  assignment:  ANGUS  airmen  MPeRGp 
at  the  respective  State  Adjutant  General 
Office  and  FRGp  at  the  respective  unit 
of  assignment:  Retired  and  discharged 
Air  Force  military  personnel  MPerGp  at 
National  Personnel  Records  Center  and 
Air  Force  Academy  cadets  MReRGp  at 
unit  of  assignment  CBPO  System 
contains  substantiating  documentation 
such  as  forms,  certificates, 
administrative  orders  and 
correspondence  pertaining  to 
appointment  as  a  commissioned  officer, 
warrant  officer.  Regular  AF.  AF  Reserve 
or  A.NGUS,  enlistment/reenhstment/ 
extension  of  enlistment,  assignment. 
Permanent  Change  of  Station, 
Temporary  Duty  (TDY),  promotion  and 
demotion;  identification  card  requests: 
casualty;  duty  status  change — Absent 
Without  Leave/MlA/POW/Missing/ 
Deserter:  military  test  administration/ 
results:  service  dates:  separation; 
discharge:  retirement:  security:  training; 
Professional  Military  Education  (PME); 
On-The-Job  Training:  Technical.  General 
Mihtary  Training;  commissioning; 
driver  academic  education: 
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performance/effectiveness  reports; 
records  corrections;  formal/informal 
medical  or  dental  treatment/ 
examination:  flying/rated  status 
administration;  extended  active  duty; 
emergency  data;  line  of  duty 
determinations;  human/personnel 
reliability;  career  counseling;  records 
transmittal;  AF  reserve  admininstration; 
Air  National  Guard  administration; 
board  proceedings;  personnel  history 
statements;  Veterans  Administration 
compensations;  disciplinary  actions; 
record  extracts;  locator  information; 
personal  clothing/equipment  items; 
passport;  classification:  grade  data: 
Career  Reserve  applications/ 
cancellations;  traffic  safety;  Unit 
Military  Training;  travel  voucher  for 
TDY  to  Republic  of  Vietnam:  dependent 
data:  professional  achievements; 
Geneva  Convention  card:  Federal 
insurance:  travel  and  duty  restrictions: 
Conscientious  Objector  status; 
decorations  and  awards;  badges; 
Favorable  Communications  (colonels 
only);  Inter-Service  transfers;  pay  and 
allowances:  combat  duty;  leave: 
photographs,  and  Personnel  Data 
System  products. 

AUTMOnrrv  fou  maintenance  of  the 
system: 

10  U.b.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
as  implemented  by  Air  Force  Regulation 
35-44,  Military  Personnel  Records 
System,  and  Executive  Order  9397. 

PURPOSC(S): 

Military  personnel  records  are  used  at 
all  levels  of  Air  Force  personnel 
management  within  the  agency  for 
actions/processes  related  to 
procurement,  education  and  training, 
classification,  assignment,  career 
development,  evaluation,  promotion, 
compensation,  sustentation.  separation 
and  retirement. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINa  CATEOOKIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  may  be  disclosed  to  the 
Veterans  Administration  for  research, 
processing  and  adjudication  of  claims, 
and  providing  medical  care. 

To  dependents  and  survivors  for 
determination  of  eligibility  for 
identification  card  privileges. 

To  the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(CHAMPUS)  for  determination  of 
eligibility  and  benefits. 

To  local  Immigration/Naturalization 
office  for  accountability  and  audit 
purposes. 

To  State  Unemployment 
Compensation  offices  for  verification  of 
military  service  related  information  for 


unemployment  compensation  claims; 
Respective  local  slate  government 
offices  for  verification  of  Vietnam  "State 
Bonus"  eligibility. 

To  the  Office  of  Personnel 
Management  for  verification  of  military 
service  for  benefits,  leave,  or  Reduction 
in  Force  purposes,  and  to  establish  Civil 
Service  employee  tenure  and  leave 
accrual  rate. 

To  the  Social  Security  Administration 
to  substantiate  applicant's  credit  for 
social  security  compensation;  Local 
stale  office  for  verification  of  military 
service  relative  to  the  Soldier  and 
Sailors  Civil  Relief  Act.  Information  as 
to  name,  rank.  Social  Security  Number, 
salary,  present  and  past  duty 
assignments,  future  assignments  that 
have  been  finalized,  and  office  phone 
number  may  be  provided  to  military 
financial  institutions  who  provide 
services  to  DoD  personnel.  For 
personnel  separated,  discharged  or 
retired  from  the  Air  Force,  information 
as  to  last  known  address  may  be 
provided  to  the  military  financial 
institutions  upon  certification  by  a 
financial  institution  officer  that  the 
facility  has  a  dishonored  check  or 
defaulted  loan. 

Information  may  also  be  provided  to 
the  US  Department  of  Agriculture  for 
investigative  and  audit  procedures. 

To  the  Selective  Service  Agencies  for 
computation  of  service  obligation. 

To  the  American  National  Red  Cross 
for  emergency  assistance  to  military 
members,  dependents,  relatives  or  other 
persons  if  conditions  are  compelling. 

To  the  Department  of  Labor  for  claims 
of  civilian  employees  formerly  in 
military  service,  verification  of  service- 
related  information  for  unemployment 
compensation  claims,  investigations  of 
possible  violations  of  labor  laws  and  for 
pre-employment  investigations. 

To  the  National  Research  Council  for 
medical  research  puposes. 

To  the  U.S.  Soldiers'  and  Airman's 
Home  to  determine  eligibility. 

The  Department  of  the  Air  Force 
"Blanket  Routine  Uses"  published  at  the 
beginning  of  the  agency's  compilation  of 
record  system  notices  also  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  folders/ 
binders,  cabinets  and  on  computer  and 
computer  output  products. 

retrievabiuty: 

Information  in  the  system  is  retrieved 
by  last  name,  first  name,  middle  initial 
and  Social  Security  Number. 


Records  stored  at  National  Personnel 
Records  Center  are  retrieved  by  registry 
number,  last  name,  first  name,  middle 
initial  and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  personfs) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  stored  in  locked 
rooms,  cabinets,  and  in  computer 
storage  devices  protected  by  computer 
system  software. 

retention  and  disposal: 

Those  documents  designated  as 
temporary  in  the  prescribing  directive 
remain  in  the  records  until  their 
obsolescence  (superseded,  member 
ter.Tiinates  status,  or  retires)  when  they 
are  removed  and  provided  to  the 
individual  data  subject. 

Those  documents  designated  as 
permanent  remain  in  the  military 
personnel  records  system  permanently 
and  are  retired  with  the  master 
personnel  record  group. 

system  MANAGER(S)  and  ADDRESS: 

Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel,  Randolph 
AFB,TX  78150-6001. 

NOTIFICATION  PROCEDURE: 

Individuals  seekin,^  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel,  Randolph 
AFB.  TX  78150-6001. 

Individuals  may  also  appear  in  person 
at  the  responsible  official  s  office  or  the 
respective  repository  for  records  for 
personnel  in  a  particular  category  during 
normal  duty  hours  any  day  except 
Saturday,  Sunday  or  national  and  local 
holidays.  The  Saturday  and  Sunday 
exception  does  not  apply  to  Reserve  and 
National  Guard  units  during  periods  of 
training.  The  system  manager  has  the 
right  to  waive  these  requirements  for 
personnel  located  in  areas  designated  as 
Hostile  Fire  Pay  areas.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Assistant  Deputy  Chief  of  Staff/ 
Manpower  and  Personnel,  Randolph 
AFB,  TX  78150-6001. 

Individuals  may  also  appear  in  person 
at  the  responsible  official  s  office  or  the 
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respective  repository  for  records  for 
personnel  in  a  particular  category  during 
normal  duty  hours  any  day  except 
Saturday,  Sunday  or  national  and  bcal 
holidays.  The  Saturday  and  Sunday 
exception  does  not  apply  to  Reserve  and 
National  Guard  units  during  periods  of 
training.  The  system  manager  has  the 
right  to  waive  these  requirements  for 
personnel  located  in  areas  designated  as 
Hostile  Fire  Pay  areas.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices, 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  access  to 
records  and  for  contesing  and  appealing 
initial  agency  determinations  by  the 
individual  concerned  are  published  in 
Air  Force  Regulation  12-35;  32  CFR  part 
806b:  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CAIEOOWES. 

Information  is  obtained  from  the 
subject  of  the  file,  supervisors, 
correspondence  generated  within  the 
agency  in  the  conduct  of  official 
business,  educational  institutions,  and 
civil  authorities 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  91-1223  Filed  1-17-01;  a45  am] 

BILUNG  CODE  3810-OI-U 


Air  Force  Reserve  Officer  Training 
Corps  Advisory  Coaanittee;  Meetotg 

January  11, 1991- 

The  Air  Force  Reserve  Officer 
Training  Corps  (AFROTCl  Advisory 
Committee  will  meet  on  February  11, 
1991,  from  8  a.m.  to  5  p.m.  and  on 
February  12, 1991,  from  8  a.m.  to  12  p.m. 
at  Headquarters  Air  Training  Command 
Headquarters,  Building  900.  room  203, 
Randolph  Air  Force  Base  (.\FB),  Texas 
78150-5001. 

The  AFROTC  Advisory  Committee 
meets  to  offer  advice,  views,  and 
recommendations  regarding  the 
educational  mission  of  AFROTC.  The 
Committee  is  an  external  source  of 
expertise  and  serves  in  an  advisory 
capacity  to  the  Commander,  An- 
Training  Command  and  the 
Commandant.  AFROTC. 

Meeting  is  open  to  the  public. 

For  Further  information,  contact  Air 
Force  Reserve  Officer  Training  Corps 
Advisory  Committee,  Mr.  John  D. 
Pickett,  Jr..  Project  Officer.  AFROTC/ 


XPX  Maxwell  AFB,  Alabama  36112- 
6663.  telephone  (205)  29a-7856. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  LioisoB  Officer. 
[PR  Doc.  91-1280  Filed  1-17-«1;  8:45  am) 

BILLING  CODE  StlO-OI-M 


USAF  Scientific  Advisory  Board; 
Meeting 

January  11. 1991. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Modeling  and 
Simulation  will  meet  on  6  Feb  91  from  8 
am.  to  5  p.m.  at  the  Pentagon. 
Washington,  DC  20330. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  discuss  the  uses  of 
models  and  simulation  by  Air  Force  and 
contractor  organizations.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c] 
of  title  5.  United  States  Code. 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648. 
Patsy  J.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-1261  Filed  1-17-91;  8:45  am) 

BILLING  CODE  3S10-0t-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
Technology  Strategy  Cross-Matrix  Panel 
will  meet  on  5  February  1991,  from  8 
a.m.  to  5  p.m.  at  the  Pentagon, 
Washington,  DC. 

The  purpose  of  this  meeting  is  to 
review  the  task  and  develop  a  roadmap 
for  the  study. 

Meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c]  of  title 
5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4)  thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697^811. 
Patsy ).  Connet, 

A  ir  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  91-1230  Filed  1-17-91;  8:45  am) 
BILUNG  CODE  Mlft-OV-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Request 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  request.  


summary:  The  Acting  Director.  Office  of 

Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  request  as 
required  by  the  Paperworit  Reduction 
Act  of  1980. 

DATES:  An  emergencj'  review  has  been 
requested  in  accordance  with  the  Act 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  15, 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  tke  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place,  NW.,  room  3206,  New  Executive 
Office  Building.  Washington.  DC  20503, 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  James  O'Donnell. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  room  5624,  Regional 
Office  Buiidmg  3,  WashingtoiL  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  ODonnell  (202)  706-5174, 

SUPPI.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interes«e<l  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  m  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  of 
Federal  law,  or  substantially  interfere 
with  any  agencj 's  ability  to  perform  its 
statutory  obligations  The  Acting 
Director,  Office  cf  Information 
Resources  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  reqnests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  information;  (1)  Type  of 
review  requested,  e.g..  new.  revision, 
extension,  existing,  or  reinstatement;  (2) 
Title:  (3)  Frequency  of  collection;  [4]  The 
affected  puHic,  (5)  Reporting  and/or 
Recordkeeping  burden:  and  (6)  Abstract. 
Because  an  emergency  review  is 
requested,  the  additional  information  to 
be  requested  in  this  collection  is 
included  in  the  section  on  "Additional 
Information"  in  this  notice. 


I 


1994 
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Oaled:  |anuary  15, 1991. 

Wallaca  R.  McPhsMn,  Jr.. 

Actjng  Director  for  Office  of  Information 
Resources  ManagemenL 

Offica  of  Special  Education  and 
Rehatnlitative  Services 

Type  of  Review:  Emergency. 

Title:  Grant  Application  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  formerly  the  Education  of 
the  Handicapped  Act  (EHA). 

Abstract:  This  form  will  be  used  by 
State  educational  agencies  to  apply  for 
funding  under  the  Individuals  with 
Disabilities  Education  Act,  as  amended. 
The  Department  uses  the  information  to 
make  grant  awards. 

Additional  Information:  An 
emergency  clearance  is  requested  due  to 
the  recently  enacted  Pubhc  Law  101-478 
amendments  to  the  Individuals  with 
Disabilities  Education  Act,  which 
provides  authorization  to  support  new 
program  activities  under  the  Services  for 
Children  with  Deaf-Blindness  Program 
and  the  Secondary  Education  and 
Transition  Services  for  Youth  with 
Disabilities  Program.  Current  program 
regulations  do  not  include  criteria  for 
the  selection  of  applications  addressing 
the  newly  authorized  FY  1991 
Competitions  under  these  programs,  and 
revised  regulations  containing  such 
criteria  are  still  in  the  development  and 
departmental  review  stages. 
Consequently,  Office  of  Management 
and  Budget  approval  is  needed  to  use 
the  standard  EDGAR  criteria  for 
selection  of  apphcations  under  these 
programs. 

An  emergency  approval  will  allow 
time  for  the  Secretary  to  publish  the 
necessary  competition  announcements 
in  the  Federal  Register  and  receive 
applications  addressing  the  EDGAR 
criteria  within  the  90-day  period.  This 
schedule  will  permit  the  Secretary  to 
make  grant  awards  within  the  fiscal 
year. 

Frequency:  One  time  only. 
Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  2.710. 

Burden  Hours:  97.820. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

(FR  Doc.  91-1294  Filed  1-17-91;  8:45  am) 

BtLUNG  COOC  40aO-01-«i 


Propoted  Inlonnatlon  Coitoction 
Requests 

agency:  Department  of  Education. 


action:  Notice  of  proposed  information 
collection  requests.  


summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
19, 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  James  O'Donnell, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  O'Donnell  (202)  70ft-5174. 
SUPPi£MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
oportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Acting  Director,  Office  of 
Information  Resources  Management, 
publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invities  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  James 
O'Donnell  at  the  address  specified 
above. 

Dated:  January  15, 1991. 
Wallace  R.  McPbenon,  Jr., 
Acting  Director,  for  Office  of  Information 
Resources  ManagemenL 


Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  the 
Perkins  Loan,  Supplemental  Education 
Opportunity  Grant,  and  College  Work- 
Study  Programs. 

Frequency:  Annually, 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions. 

Reporting  Bruden: 
Responses:  5,300. 
Burden  Hours:  142.332. 

Recordkeeping  Burden: 
Recordkeepers:  5,300. 
Burden  Hours:  \2A. 

Abstract-  Under  the  Higher  Education 
Act  of  1965,  as  amended,  institutions  are 
required  to  apply  for,  and  suDsequently 
report  on  an  annual  basis,  the 
expenditures  for  the  Perkins  Loan,  the 
Supplemental  Educational  Opportunity 
Grant,  and  the  College  Work  Study 
Programs.  The  Department  will  use  the 
information  collected  on  the  reports  and 
applications  to  assess  the  effectiveness 
and  accountability  of  the  programs  and 
to  make  awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 
Title:  Three  Year  State  Plan  for 

Vocational  Rehabilitation  Services 

under  title  I  and  the  State  Supported 

Employment  Services  Program  under 

title  VI.  part  C  of  the  Rehabilitation 

Act  of  1973,  as  amended. 
Frequency:  Three  year  cycle. 
Affected  Public:  State  or  local 

governments. 
Reporting  Burden: 

Responses:  84. 

Burden  Hours:  5,185. 
Recordkeeping  Burden: 

Recordkeepers:  84. 

Burden  Hours:  1,520,000. 

Abstract-  State  agencies  that 
administer  Vocational  Rehabilitation 
programs  must  submit  a  three  year  state 
plan  to  receive  Federal  funds.  The 
Department  will  use  the  information  to 
make  grant  awards,  and  to  evaluate 
States'  performance  and  compliance 
under  title  I  and  title  VI,  part  C  of  the 
Rehabilitation  Act.  as  amended. 

[FR  Doc.  91-1295  Filed  1-17-91;  8:45  am) 

MLUNQ  CODE  4000-01-« 
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DEPARTMENT  OF  ENERGY 
Office  of  Fossil  Energy 

[Docket  No,  FE  C4E  »1-06;  Certlflcation 
NoWce— 74] 

Filing  Certification  of  Compliance:  Coal 
CapabiHty  of  New  Electric  Powerplant 
Pursuant  to  Provisions  of  the 
Powerplant  and  Industrial  Fuel  Use 
Act,  as  Amended 

AGENCY:  Office  of  Fossil  Energy, 

Department  of  Energy, 

action:  Notice  of  filing.  


SUMMARY:  Title  II  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 


as  amended  (42  U.S.C.  8302  et  seq.), 
provides  that  no  new  electric 
powerplant  may  be  constructed  or 
operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (FUA  section  201(a),  42 
U.S.C.  8311(a),  Supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capability, 
the  owner  or  operator  of  any  new 
electric  powerplant  to  be  operated  as  a 
base  load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 


to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  pubhsh  in  the 
Federal  Re^ster  a  notice  reciting  that 
the  certification  has  been  filed.  Two 
owners  and  operators  of  proposed  new 
electric  base  load  powerplant  have  filed 
self-certifications  in  accordance  with 
section  201(d). 

Further  information  is  provided  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 
SUPPLEMENTARY  INFORMATION: 

The  following  companies  have  filed 
self-certifications: 


Name 


Bingharrrtofi   Cogenoration   Limrted   Partnef- 

stiip.  Wilmington,  DE. 
Cogen  Power  Company,  Sati  Lake  City,  UT.... 


Date 
received 


12-28-90 
01-02-91 


Type  01  facility 


Topping  cycle... 
Combine  cycie. 


Megawati 
capacity 


Locatioo 


50 
99 


Binghamton.  W. 
Firtf»,  ID. 


Amendments  to  the  FUA  on  May  21, 
1987  (Pub.  L  100-42),  altered  the  general 
prohibitions  to  include  only  new  electric 
base  load  powerplants  and  to  provide 
for  the  self-certification  procedure. 

Copies  of  these  self-certifications  may 
be  reviewed  in  the  Office  of  Fuels 
Programs,  Fossil  Energy,  room  3F-056, 
FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  or  for  further 
information  call  Myra  Couch  at  (202) 
58&-6769. 

Issued  in  Washington,  DC,  on  January  14. 
1991. 

Anthony  ].  Como, 

Director,  Officeof  Coal  &  Electricity.  Office  of 
Fuels  Programs.  Fossil  Energy 
(FR  Doc.  91-1304  Filed  1-17-91;  8:45  am) 

BILUNQ  COOC  •4a>-01-ll 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER91-198-000,  et  al.) 

Pacific  Gas  and  Electric  Co^  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interiocking  Directorate  Rlings 

January  9, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Padfic  Gas  and  Electric  Co. 

(Docket  No.  ER91-198-000] 

Take  notice  that  on  January  3, 1991, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  as  a  rate 
schedule  change  without  a  rate  increase. 


an  Agreement  Between  Pacific  Gas  and 
Electric  Company  (PG&E)  and  Western 
Area  Power  Administration  (Western) 
for  Interim  Transmission  Service  dated 
January  2, 1991  (Agreement).  This 
Agreement  would  supersede  Rate 
Schedule  FERC  No.  130  accepted  by  the 
Commission  for  filing  on  September  20, 
1990  in  Docket  No.  ER9O-50&-000. 

Except  as  set  forth  below,  the 
Agreement  is  identical  to  Rate  Schedule 
FERC  No.  130  which  provides  for 
transmission  and  other  specified 
services  (energy  losses,  Replacement 
Energy,  and  administration  services) 
provided  to  Western  during  the  period  a 
portion  of  its  transmission  system  is 
removed  from  service  to  be 
reconstructed  as  part  of  the  California- 
Oregon  Transmission  Project  (COT 
Project).  The  revisions  consist  solely  of 
deleting  all  provisions  relating  to 
PG&E's  right  to  generate  and  sell  to 
itself  Replacement  Energy  in  the  event  it 
elects  to  curtail  its  own  imports  from  the 
Pacific  Northwest  or  certain  other 
generation  in  order  to  maintain 
continuity  of  transmission  service  to 
Western.  These  deletions  were  made  in 
response  to  the  Commission's  concerns 
as  stated  in  its  September  20, 1990  letter. 

PG&E  has  requested  Rate  Schedule 
FERC  No.  130  be  terminated  and 
superseded  by  this  Agreement  effective 
immediately.  PG&E  also  requests  a 
waiver  of  the  sixty-day  notice  period 
specified  in  Section  35.3  of  the 
Commission's  regulations  (18  CFR  35.3) 
pursuant  to  §  35.11  of  the  Commission's 
regulations  (18  CFR  35.11)  and  a  waiver 


of  any  and  all  other  filing  requirements 
as  may  be  necessary. 

Copies  of  this  filing  were  served  upon 
Western,  all  COT  Project  participants 
including  the  Transmission  Agency  of 
Northern  California  (project  manager  of 
the  COT  Project  I,  and  the  California 
Public  Utilities  Commission. 

Comment  date:  January  23. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Long  Island  Lighting  Co. 

[Docket  No.  E3R91 -202-000] 

Take  notice  that  Long  Island  Lighting 
Company  (ULCO]  on  January  7, 1991, 
tendered  for  fil.r.g  proposed  changes  in 
its  FERC  Rate  Schedule  34.  pursuant  to 
which  ULCO  transmits  power  and 
energy  from  the  Power  Authority  of  the 
State  of  New  York  (Power  Authority)  to 
Brookhaven  National  Laboratorj'  in 
Upton,  New  York  and  Grumman 
Corporation  in  Bethpage.  New  York. 

ULCO  proposes  to  establish  an 
additional  charge  for  wheeling  power 
and  energy  over  ULCO's  distribution 
system  to  two  other  Grumman  facilities 
located  in  Calverton  and  HoltsviUe. 
New  York.  The  revenues  horn  this 
distribution  surcharge  were  $39,515,000 
for  the  September  4, 1989  to  May  31. 
1990  period. 

ULCO  also  proposes  to  decrease 
wheeling  charges  under  FERC  Rate 
Schedule  No.  34  for  the  period  June  1, 
1990  to  May  31 1991.  The  proposed  rates 
would  decrease  revenues  from  such 
services  by  $101,042.40  based  on  the  12- 
month  period  ending  May  31, 1991, 


1996 
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Copies  of  this  filing  were  served  upon 
the  Power  Authority.  Brookhaven 
National  Laboratory.  Crununan 
Corporation  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  January  24, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ocean  State  Power 

(Docket  No.  ER91-183-0OOI 

Take  notice  that  Ocean  State  Power 
("Ocean  State  I),  on  December  27. 1990. 
tendered  for  filing  the  following 
amendments  to  its  rate  schedules  with 
the  Federal  Energy  Regulatory 
Commission: 

Supplement  No.  11  to  Rate  Schedule  FERC 

No.  1 
Supplement  No.  8  to  Rale  Schedule  FERC  No. 

2 
Supplement  No.  7  to  Rate  Schedule  FERC  No. 

3 
Supplement  No.  8  to  Rate  Schedule  FERC  No. 

4 

The  supplements  are  amendments  (the 
"Amendments")  to  the  unit  power 
agreements  between  Ocean  State  I  and 
Boston  Edison  Company.  New  England 
Power  Company,  Montaup  Electnc 
Company,  and  Newport  Electric 
Corporation.  The  Amendments  are 
necessitated,  for  the  most  part  to 
correct  typographical  errors,  clarify 
ambiguities  and  to  permit  Ocean  State  I 
to  commence  commercial  operation  in 
December  1900.  The  Amendments  do 
not  constitute  a  rate  increase. 

Copies  of  the  filing  were  served  upon 
Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company.  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utihties 
Commission  and  TransCanada 
PipeUnes  Limited. 

Comment  date:  January  24. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arkansas  Power  and  Light  Co. 

(Dock,?'  No  ER91-139-0001 

Take  notice  that  Arkansas  Power  and 
Light  Company  (AP&L),  on  January  3. 
1991  tendered  for  filing  an  Amendment 
to  a  Power  Coordination,  biterchange 
Euad  Transmission  Service  agreement 
between  AP4L  and  Entergy  Power.  Inc. 
The  Amendment  provides  for 
transmission  service  information  filing 
requirements  and  the  right  of  the 
Commission  staff  to  request  an 
investigation  of  the  transmission  service 
formulary  rates.  AP&L  requests  an 
effective  date  of  August  28. 1990  for  the 
Amendment  AP&L  respectfully  requests 
waiver  of  the  Commission's  regulations. 


Comment  Date:  January  24. 1991.  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER91-203-000J 

Take  notice  that  on  January  8. 1991, 
Pacific  Gas  and  Electric  Company 
(PG&El  tendered  for  filing  changes  to  a 
rate  schedule  covering  services 
rendered  by  PG&E  under  the  agreement 
entitled.  "Comprehensive  Agreement 
between  State  of  California  Department 
of  Water  Resources  and  Pacific  Gas  and 
Electric  Company"  (Comprehensive 
Agreement)  dated  April  2Z  1982.  The 
Comprehensive  Agreement  was  initially 
filed  under  FERC  Docket  No.  ER83-142- 
000  and  was  assigned  Rate  Schedule 
FERC  No.  77, 

The  Comprehensive  Agreement 
provides  for  firm  transmission  service 
between  Points  of  Receipt  and  Points  of 
Delivery  as  shovvn  in  its  Table  U-1  of 
Exhibit  11  as  follows: 

1.  The  Maximum  Rate  of  Delivery  for 
the  Delta  Pumping  Plant  has  been 
increased  to  275  MW  under  certain 
circumstances. 

2.  A  new  footnote  12  has  been  added 
to  explain  the  increase. 

Copies  of  this  filing  have  been  served 
upon  California  Department  of  Water 
Resources  and  the  California  Public 
Utilities  Commission. 

Comment  Date:  January  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER91-200-000) 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
January  4. 1991,  tendered  for  filing  a 
Letter  Agreement  among  Wisconsin 
Electric.  The  Wisconsin  Public  Power 
Inc..  SYSTEM  (WPPI).  and  the  City  of 
Menasha  (Menasha)  which  extends  and 
modifies  the  terms  and  conditions  of 
34.5  kV  standby  services  to  Menasha 
provided  for  under  the  March  31. 1988 
letter  agreement  under  paragraphs  5(d) 
and  (f)  and  Modification  No.  1  of  Exhibit 
A-a  to  Wisconsin  Electric  Rate 
Schedule  No.  57  among  the  parties. 
Wisconsin  Electric  also  requests  waiver 
of  the  60-day  notification  requirements. 

Copies  of  the  filing  have  been  served 
on  WPPI,  Menasha.  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  Date:  January  24, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Central  Vennoot  Public  Service  Con. 

Docket  No.  ER91-167-O001 
Errata 

January  9. 1991. 
Notice  of  Filing 
December  26. 1990. 

Take  notice  that  the  two  paragraphs 
of  the  Notice  of  Filing  issued  in  this 
docket  on  December  26, 1990.  should  be 
replaced  by  the  following  paragraphs: 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (CVPS)  on 
December  19. 1990,  tendered  for  filing 
four  contra  ts  under  which  CVPS  has 
agreed  to  sell  short  term  power  and 
energy  to  several  utilities.  CVPS  states 
that  the  price  for  each  transaction  was 
negotiated  by  CVPS  and  the  purchasers 
and  reflects  the  parties'  agreement 
concerning  the  split  of  the  savings 
realized  from  the  transaction.  CVPS 
states  that  the  transactions  all  were  at 
less  than  CVPS'  average  system  cost  of 
capacity. 

CVPS  also  ha3  filed  a  notice  of 
termination  with  respect  to  the  four 
contracts. 

CVPS  requests  the  Commission  to 
waiver  its  notice  of  filing  requirements 
to  permit  the  contracts  to  become 
effective  as  of  the  dates  specified  herein. 

Comment  Date:  January  16, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Pennsyivania  Power  and  Light  Co. 

(Docket  No.  ER90-298-001 ) 

Take  notice  that  on  December  18, 
1990,  Pennsylvania  Power  &  Light 
Company  tendered  for  filing  its 
compliance  refund  report  in  this  docket. 

Comment  date:  January  23, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PSI  Energy,  Inc.  and  Consumers 
Power  Co. 

[Docket  No.  ER91-17&-0001 

Take  notice  that  Consumers  Power 
Company  and  PSI  Energy,  Inc..  formerly 
named  Public  Service  Company  of 
Indiana.  Inc..  on  December  24, 1990, 
tendered  for  filing  an  Interconnection 
Agreement,  dated  December  1, 1990, 
between  Consumes  Power  Company 
(Consumers)  and  PSI  Energy.  Inc.  (PSI). 

Also  a  Facilities  .Agreement,  dated 
December  1, 1990,  between  Consumes 
and  PSI  was  filed  to  establish  a  direct 
interconnection  between  their 
respective  systems.  The  Interconnection 
Agreement  provides  the  following 
interchange  services  between 
Consumers  and  PSI: 


1.  Service  Schedule  A  provides  emergency 
service. 

2.  Service  Schedule  B  provides  short-term 
capacity  and  energy. 

3.  Service  Schedule  C  provides  interchange 
power. 

4.  Service  Schedule  D  provides  limited-term 
capacity  and  energy. 

Consumers  and  PSI  requested  waiver 
of  the  Commission's  notice  requirements 
to  permit  an  effective  date  of  May  1. 
1991. 

Conies  of  the  filing  were  served  on  the 
Michigan  Public  Service  Commission, 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  January  23. 1991,  in 
accordance  with  Standard  Paragraph  E  at  the 
end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
tr  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  91-1204  Filed  1-17-91;  8:45  am] 

BILUNO  CODE  6717-01-M 


[Docket  Nos.  ER9O-164-002.  et  all 

TECO  Power  Services  Corp.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

January  11, 1991. 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission: 

1.  TECO  Power  Services  Corp. 

[Docket  No.  ER90-164-0021 

Take  notice  that  on  December  19, 
1990.  TECO  Power  Services  Corporation 
(Power  Services)  tendered  for  filing  in 
the  above-captioned  docket  in 
accordance  with  the  Commission's 
"Order  Granting  Intervention,  Denying 
Rehearing,  and  Accepting  Proposed 
Amendments"  which  was  issued  on 
November  19, 1990  and  pursuant  to  rule 
1907  of  the  Commission's  Rules  of 


Practice  and  Procedure  (IB  CFR 
385.1907). 

Comment  date:  January  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Nevada  Power  Co. 

[Docket  No.  ER90-587-000] 

Take  notice  that  on  December  21. 1990 
and  December  24. 1990,  Nevada  Power 
Company  (Nevada)  tendered  for  filing  a 
cost  of  service  study  and  revised  sheets 
for  the  cost  of  service  study  in  this 
docket.  Nevada  states  that  these  revised 
sheets  provide  support  for  the  adoption 
of  the  tariff  schedule  entitled 
Supplemental  Service — Silver  State 
Power  Association. 

Comment  date:  January  18, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Georgia  Power  Co. 

(Docket  No.  ER91-2O4-O00J 

Take  notice  that  on  January  8, 1991. 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  filing  a  Block  Power 
Sale  Agreement  (the  Agreement)  dated 
as  of  November  12, 1990,  between 
Georgia  Power  and  Oglethorpe  Power 
Corporation  (An  Electric  Membership 
Generation  &  Transmission  Corporation) 
(Oglethorpe  Power). 

Georgia  Power  states  that  the 
Agreement  provides  for  the  sale  of  1250 
mW  of  system  capacity  and  associated 
energy  from  Georgia  Power  to 
Oglethorpe  Power  at  negotiated  rates. 
Georgia  Power  contends  that  the 
negotiated  charges  are  reasonable  in 
light  of  certain  cost  of  service 
information  contained  in  the  filing. 
Georgia  Power  seeks  an  effective  date 
of  March  1,1991. 

Comment  date:  January  25, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Eastern  Edison  Co. 

[Docket  No.  ER91-59-000) 

Take  notice  that  on  January  8, 1991, 
Eastern  Company  (Eastern  Edison)  filed 
a  letter  as  an  amendment  to  its  filing  in 
this  docket  in  response  to  inquiries  by 
the  FERC  staff  as  to  Eastern  Edison's 
methodology  regarding  allocation  of 
property  taxes,  A&G.  working  capital, 
and  directly  related  outside  services  for 
the  East  Bridgewater  115  kV  breaker 
filing  for  Middleborough  and  to  the 
Staffs  requests  that  the  formula  rate 
provisions  be  made  more  specific  in 
certain  respects  and  that  return  on 
equity  be  reduced  to  12%. 

Comment  date:  January  25. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Maine  PubUc  Service  Co. 

[Docket  No  ER91-57-000] 

Take  notice  that  on  December  11, 
1990,  Maine  Pubhc  Service  Company 
(MPS)  tendered  for  filing  certain 
supplemental  information  requested  by 
the  Commission  Staff  in  connection  with 
the  subject  initial  rate  schedule  filing 
pertaining  to  agreements  entered  into 
with  Houlton  Water  Company  (Houlton) 
covering  transmission  and  back-up 
services  by  MPS  for  Houlton's 
entitlement  in  the  Maine  Yankee  Atomic 
Power  Plant.  More  specifically,  MPS 
supplemented  its  filing  on  three  matters: 
(1)  the  costs  to  be  recovered  in  the 
dispatch  charge;  (2)  how  the  bill  for 
back-up  services  will  be  computed:  and 
(3)  whether  Houlton  separately  will  pay 
for  transmission  service  when  it 
receives  back-up  service. 

Comment  date:  January  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasbelL 
Secretary: 
[FR  Doc.  91-1205  Filed  1-17-91:  8:45  am] 

SnXINO  CODE  (Tir-OI-M 


[Docket  No*.  CP90-2214-000  and  CP91- 
121-0001 

El  Paso  Natural  Gas  Co.;  Intent  To 
Prepare  An  Environmental 
Assessment  For.ttie  Proposed  El  Paso 
East-End/ North  System  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

December  28, 1990. 

Summary 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulator^' 
Commission  (FERC  or  Commission)  will 
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prepare  an  environmental  assessment 
(EA)  on  the  facilities  proposed  in  tlie 
above-referenced  dockets  for  the  North 
System  Expansion  Project  and  the  East- 
End  System  Expansion  Project  filed  on 
September  17, 1990  and  0':tober  11. 
199a  respectively.  One  document  will 
be  produced  covering  both  projects. 
El  Paso  Natural  Gas  Company  (El 
Paso),  pursuant  to  section  7  of  the 
Natural  Gas  Act.  is  seeking  a  certificate 
of  public  convenience  and  necessity 
under  the  optional  procedures  of  18  CFR 
157  subpart  E  of  the  FERCs  regulations 
to  construct,  own.  and  operate  a  total  of 
approximately  351.3  miles  of  new  34-. 
36-.  and  42-inch-diameter  natural  gas 
pipeline  on  four  of  El  Paso's  pipeline 
systems,  46.600  horsepower  (hp)  of 
additional  compression  at  existing 
compressor  stations,  additional  metering 
facilities,  and  appurtenant  facilities.  In 
addition.  El  Paso  requests,  pursuant  to 
S  157.103(f)(1)  of  the  Commission's  Rules 
of  Practice  and  Proced\ire.  conditional 
pregranted  authority  to  abandon  the 
services  which  are  undertaken  and/or 
the  facilities  which  are  constructed 
pursuant  to  the  certificate  authority 
requested  in  its  applications. 

The  purpose  of  the  facilities  proposed 
in  Docket  No.  CP9O-2214-000  is  to:  (1) 
Add  835  million  cubic  feet  per  day 
(MMcf/d)  of  incremental  pipeline 
capacity  on  its  San  Juan  Triangle 
System  to  permit  delivery  of  gas 
volumes  from  the  San  luan  Basin  to 
-narkets  in  El  Paso's  California  service 
area  and  to  the  east  of  El  Paso's 
systems:  (2)  add  400  MMcf/d  of 
incremental  pipeline  capacity  on  its  San 
Juan  Mainline  System  into  the  existing 
utility  system  and  into  facilities  to  be 
constructed  and  operated  by  Mojave 
Pipeline  Company:  and  (3)  add  meter 
stations  and  make  certain  changes  to 
the  compressor  piping  at  existing 
compressor  stations  on  its  Permian-San 
Juan  Crossover  System  to  enable  El 
Paso  to  transport  429  MMcf/d  of  natural 
gas  to  its  Plains  Compressor  Station  and 
provide  for  bi-directional  flow  of 
naturral  gas  on  that  system. 

The  purpose  of  the  facilities  proposed 
in  Docket  No.  CP91-121.000  is  to 
increase  the  capacity  of  El  Paso's  East- 
End  System  from  approximately  172 
MMcf/d  to  approximately  852  MMcf/d 
to  move  gas  from  the  Plains  Compressor 
Station  to  the  Waha  Compressor 
Station. 

By  this  notice,  the  FERC  staff  is 
requesting  comments  on  the  scope  of  the 
analysis  that  should  be  conducted  for 
the  EA.  All  comments  will  be  reviewed 
prior  to  preparation  of  the  EA  and 
significant  issues  will  be  addressed. 
Comments  should  focus  on  potential 
environmental  effects,  measures  to 


mitigate  advert  environmental  impact, 
and  should  include  any  suggestions  for 
alternatives  to  the  proposal  (including 
alternative  routes).  Written  comments 
must  be  submitted  no  later  than  30  days 
from  the  issuance  date  of  the  notice,  in 
accordance  with  the  instructions 
provided  at  the  end  of  this  notice. 

Proposed  .Action 

The  general  location  of  the  facilities 
proposed  in  Docket  Nos.  CP90-2214-000 
and  CP91-121-00Q  are  shown  on  figure 
l.»  A  listing  of  the  facilities  is  provided 
in  table  1.  The  proposed  facilities  would 
include  a  total  of  351.3  miles  of  pipeline. 
Approximately  231.3  miles  of  that  total 
would  be  comprised  of  11  segments  of 
34-  and  36-  and  42-inch-diameter  looping 
on  the  existing  El  Paso  San  Juan 
Triangle  System  and  San  Juan  Mainline 
System  (proposed  in  Docket  No.  CP90- 
2214-000).*  Approximately  120.0  miles 
would  be  new  36-inch-diameter  pipeline 
on  the  El  Paso  East-End  System 
(proposed  in  Docket  No.  CP91-121-O00). 
The  proposal  also  includes  the  addition 
of  46,600  hp  of  compression  at  five 
existing  compressor  stations  on  the  San 
juan  Triangle  System,  the  San  Juan 
Mainline  System,  and  the  East-End 
System;  the  uprating  of  an  existing 
compressor  station  on  the  San  Juan 
Mainline  System:  and  plant  yard  piping 
modifications  at  three  existing 
compressor  stations  on  the  Permian-San 
Juan  Crossover  System.  The  proposed 
facilities  would  also  include  the 
installation  of  a  total  of  22  meters  on  the 
four  systems,  all  at  existing  facilities. 
The  estimated  cost  of  the  facilities 
proposed  in  Docket  No.  CP9O-2214-000 
is  $233.3  million.  The  estimated  cost  of 
the  facilities  proposed  in  Docket  No. 
CP91-121-000  is  $107.1  miUion.  The  total 
estimated  cost  of  the  project  is  $340.4 
million. 

Facilities  would  be  located  in  five 
counties  in  Arizona,  five  counties  in 
New  Mexico,  and  six  counties  in  Texas. 
The  proposed  facilities  would  be  located 
on  land  owned  or  managed  by  the 
Navajo  Nation,  the  U.S.  Bureau  of 
Indian  Affairs,  the  U.S.  Bureau  of  Land 
Management  (ELM),  the  Coconino 
National  Forest,  the  Kaibab  National 
Forest,  the  State  of  Arizona,  the  State  of 
New  Mexico,  and  the  University  of 
Texas. 


'  F:^ur«  1  if  not  being  printed  in  the  F«<far*l 
Regular,  bul  ooptet  ere  available  from  the 
Commiseion  »  Public  Reference  Branch  at  (202)  208- 
1371  A  copy  of  figure  1  it  attached  to  each  mailed 
copy  of  the  notice. 

'  A  pipeline  loop  it  a  le^nent  of  pipeline  which  ia 
usually  intlalled  adiaceni  to  an  enlating  pipeline 
and  connected  to  it  at  both  end*.  The  loop  allows 
more  gaa  to  be  moved  through  the  pipeline  system 
at  the  location  in  which  it  ia  instullcd. 


Portions  of  the  North  System 
Expansion  Project  loops  proposed  in 
Docket  No.  CP90-221 4-000  have 
previously  undergone  public  scoping 
and  have  been  analyzed  by  the  staff  as 
part  of  the  environmental  review 
process  for  the  Mofave-Kem  River-El 
Dorado  Natural  Gas  Pipeline  Projects, 
Final  En  vironmental  Impact  Report/ 
Statement.  FERC/FEIS-0045  (Mojave- 
Kem  River  FEIS).  issued  December  18, 
1987.  The  Mojave-Kem  River  FEIS 
included  a  review  of  El  Paso's  proposal 
in  Docket  No.  CP86-197-003  that 
consisted  of  various  alternative 
expansions  of  its  San  Juan  Triangle  and 
San  Juan  Mainline  Systems  (see  table  1). 
Therefore,  the  pertinent  environmental 
analysis  of  El  Paso's  facilities  included 
in  the  Mojave-Kem  River  FEIS  will  be 
incorporated  by  reference  in  this  EA.  If 
any  other  Federal,  state,  or  local 
environmental  analysis  of  these 
facilities  becomes  available,  the  FERC 
staff  will  also  utilize  such  analysis  in 
order  to  avoid  duplication.  The  EA  will,  -■ 
however,  further  assess  the  potential 
effects  of  the  project  by  considering 
information  that  was  not  available  to 
the  Commission  during  its  prior  review 
of  these  facilities  in  the  Mojave-Kem 
River  FEIS. 

Construction,  Operation,  and 
Maintenance  Procedures 

The  proposed  facilities  would  be 
constructed  and  operated  in  acxordance 
with  all  applicable  regulations.  These 
include:  48  CFR  part  192.  Transportation 
of  Natural  Gas  by  Pipeline:  Minimum 
Federal  Safety  Standards;  18  CFR  2.69. 
Guidelines  to  be  Followed  by  Natural 
Gas  Pipeline  Companies  in  the  Planning. 
Clearing,  and  Maintenance  of  Rights-of- 
Way;  and  other  applicable  Federal,  state 
and  local  regulations  and  permit 
requirements. 

El  Paso  would  acquire  right-of-way 
easements  for  the  proposed  pipeline  and 
has  no  plans  to  acquire  any  lands  in  fee. 
All  lands  involved  in  the  proposed 
project  would  remain  in  private 
ownership  and  El  Paso  would 
compensate  landowners  for  properties 
used  by  the  proposed  facilities. 

The  pipeline  proposed  in  Docket  No. 
CP90-2214-000  would  be  comprised 
entirely  of  looping  on  the  El  Paso  San 
Juan  Triangle  System  and  San  Juan 
Mainline  System.  The  proposed  loops 
would  be  constructed  parallel  to  existing 
pipelines  with  a  20-foot  separation 
between  the  existing  and  proposed 
pipelines.  A  100-foot-wide  right-of-way 
would  typically  be  required  for 
construction,  with  50  feet  being  on  the 
existing  pipeline  right-of-way  and  50 
feet  being  new  right-of-way.  The 
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operational  right-of-way  would  be  50 
feet  wide  on  Bureau  of  Land 
Management  lands  and  60  feet  wide  on 
all  other  lands.  In  the  vicinity  of  a 
residential  subdivision  in  Bloomfield. 
New  Mexico,  the  separation  between 
the  proposed  loop  and  the  existing 
pipeline  would  be  reduced  to  10  feet  and 
all  construction  activities  would  be 
confined,  to  the  extent  possible,  to  the 
existing  right-of-way. 

The  pipeline  proposed  in  Docket  No. 
CP91-121-000  would  be  constructed  on  a 
lOO-foot-wide  new  right-of-way.  The 
operational  right-of-way  would  be  80 
feet  wide. 

Each  meter  would  be  constructed  on 
an  area  approximately  25  feet  by  40  feet 
adjacent  to  other  metering  facilities 
located  within  or  adjacent  to  existing 
abovcground  facilities.  No  new  property 
would  be  acquired  for  the  installation  of 
the  meters.  The  addition  of  compression 
units  and  the  modifications  to 
compressors  and  station  piping  would 
all  take  place  within  existing 
compressor  station  yards. 

Construction  of  the  proposed 
pipelines  would  follow  standard 
pipeline  construction  methods.  At  all 
stream  crossings,  the  pipeline  would  be 
buried  below  the  estimated  scour  depths 
associated  with  a  100-year  flood  event. 
Construction  across  intermittent  streams 
would  be  carried  out  during  periods  of 
low  flow  or  no  flow.  El  Paso  states  that 
the  only  perennial  water  ways  to  be 
crossed  would  be  the  San  Juan  River 
and  the  Pecos  River.  Each  would  be 
crossed  during  low  How.  with  flow  being 
maintained  during  construction  and  200 
foot  by  400  foot  temporary  work  areas 
would  be  established  on  each  bank. 

Pipeline  construction  would  begin 
with  the  clearing  and  grading  of  the 
construction  right-of-way  to  prepare  a 
relatively  level  strip  to  accommodate 
construction  equipment.  Rotary  wheel 
ditching  machines,  backhoes,  or  rippers 
would  be  used  to  excavate  a  trench 
deep  enough  to  provide  the  minimum 
depth  of  cover  required  by  the  U.S. 
Department  of  Transportation  (normally 
30-36  inches)  and  approximately  12 
inches  wider  than  the  proposed  pipe 
diameter.  On  cultivated  land  and  in 
other  areas  where  the  landowner  or 
land-managing  agency  requests  it,  the 
top  10  to  12  inches  of  soil  would  be 
separated  and  stockpiled.  All  drainage 
tiles  would  be  located  prior  to 
construction  and  any  tiles  which  are 
damaged  as  a  result  of  construction 
would  be  repaired  to  original  or  better 
condition. 

After  trenching,  pipe  segments  would 
be  strung  along  the  right-of-way,  bent  to 
conform  to  the  contours  of  the  trench, 
welded  together,  coated,  and  lowered 


into  the  trench.  The  trench  would  then 
be  backfilled  using  pFevioaily 
excavated  materials  if  these  are  suitable 
for  contact  with  the  pipeline.  The  soil 
would  be  ripped  to  a  depth  of 
approximately  18  inches  to  reduce  soil 
compaction  and  improve  permeability. 
Topsoil  that  was  conserved  %vould  be 
replaced  at  its  original  horizon.  Seetfcig 
and  addition  of  fertilizers,  mulches,  or 
other  amendments  would  be  in 
accordance  with  landowner  preference 
and  the  lecommendations  of  the  local 
soil  conservation  authorities. 
Restoration  of  the  disturbed  area  would 
indude  the  installation  of  permanent 
erosion  control  devises. 

In  forested  areas,  trees  would  be  cut 
in  uniform  lengths  and  stacked  along  the 
right-of-way,  based  an  landowner 
preference.  Stumps  would  be  cut  near 
the  ground  and  would  be  removed  only 
when  necessary  to  permit  pipeline 
installation.  Slash  from  right-of-way 
clearing  would  be  handled  in 
accordance  with  landowner  preferences. 

In  areas  of  solid  or  fractured  rock, 
blasting  may  be  required.  Care  would  be 
exercised  to  avoid  damage  to  nearby 
wells,  springs,  wetlands,  and  existing 
pipelines  and  other  above^ound  and 
underground  facilities. 

Pipeline  crossings  of  lightly  traveled 
and  unimproved  roads  would  be  open- 
cut,  with  construction  operations 
normally  completed  in  one  day.  At 
paved  roads,  railroads,  and  lined 
irrigation  canals,  the  crossing  would  be 
by  boring,  with  a  casing  installed  where 
needed.  Temporary  work  areas  of  up  to 
200  feet  by  400  feet  would  be  needed  on 
each  side  of  the  paved  road  and  railroad 
crossings. 

Following  installation,  the  pipelines 
would  be  hydrostatically  testetd  to 
ensure  structural  integrity.  Hydrostatic 
test  water  would  be  obtained  from 
existing  wells  and  reservoirs  along  the 
proposed  routes.  Disposal  of  test  water 
would  be  to  temporary  ponds  on  or 
adjacent  to  the  right-of-way  or  to 
evaporation  ponds  at  El  Paso's  existing 
ctjmpressor  stations.  No  chemical 
additives  would  be  used  in  the 
hydrostatic  test  waters  or  for  drying  the 
pipeline. 

Construction  of  the  proposed 
pipelines  would  require  approximately  3 
months.  The  East-End  System 
Expansion  Project  would  involve  1 
spread  of  approximately  400  workers. 
The  North  System  Expansion  Project 
would  require  4  spreads,  each  with  300 
workers.  Installation  of  the  new 
compressor  units  and  meter  stations, 
and  proposed  modifications  to 
compressor  station  piping  would  require 
4  to  6  months. 


Upon  cessation  of  qfteratkxi,  the 
pipeline  would  be  par^ged  and 
abandoaed  in  place.  Ancillary  facilities 
would  be  dismaotied  and  salvaged  to 
the  extent  feasible.  Compresaor  uaits 
would  be  deactivated  and  moved.  Areas 
disturbed  during  abandonment  would  be 
revegetated  and  restored  in  acoordanoe 
with  applicable  regulations  in  effect  at 
that  time. 

Environmental  Issoes 

Baaed  on  preliminary  analyses  of  the 

applications  for  tiie  proposed  faciifties 

and  ti>e  enviommental  infonnatiaa 

provided  by  El  Paso,  the  FERC  sta£r  has 

identified  a  number  of  issues  vrfaicfa  will 

be  specifically  addressed  in  the  EA. 

These  issaes  include  but  are  not  limited 

to: 

L.and  Use — Impact  on  homes  and  fnture 
development.  Impact  on  the  Cocooiao 
National  Potest  and  Kaibab  National 
Forest. 

Aesthetics — Effect  of  the  appearance  of 

rights-of-way  and  abovejsround  facilities 
on  residential  areas  and  scemc  areas. 

Pipeline  Safety — Possibility  of  pipeline 
failure. 

Cultural  Resources — Effect  on  the  project  on 
properties  listed  on  or  eligible  for  the 
National  Ref^ister  of  Historic  Places. 
Eflect  of  the  pro»ecl  on  areas  of 
significance  to  .Native  Amencans. 

Water  Resources — Effect  of  constrution  on 
potable  water  supplies 

WiWlife/Fisheriw — Impact  on  wildlife/ 
fishenes.  Impact  on  threatened  and 
endangered  species. 

Vegetation — Short-  and  long-temi  effects  on 
vegetation  from  clearing,  seeding,  and 
ri^St-of-way  maruigement.  impact  on 
riparian  vegelaUon.  Impact  on  rare  or 
sensitive  native  plant  species. 

Soils  and  Geology — Erosion  control  and 
revegelation.  Effect  on  crop  and  timber 
production.  Effects  of  bksLing.  Impact  on 
exploitable  mineral  resources. 

Alternatives — Route  variations  to  avoid 
specific  resources.  Ailemative  pipeline 
system  designs. 

Comments  are  sobcited  on  any 
additional  topics  of  environmental 
concern  to  residents  and  others  in  the 
project  area.  After  comments  in 
response  to  this  notice  are  received  and 
analyzed  and  the  various  issues 
investigated,  the  staff  will  prepare  an 
EA  for  the  East-End/Noilh  System 
Expansion  Project.  The  EA  will  be  based 
on  the  FERC  staffs  independent 
analysis  of  the  proposal  and,  together 
with  the  comments  received,  will 
comprise  part  of  the  record  to  be 
considered  by  the  Commission  in  this 
proceeding. 

Cooperating  Agencies 

Any  Federal  or  state  agencies  desiring 
cooperating  agency  status  should  send  a 
request  describing  how  they  would  like 
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to  be  involved  and  designating  one 
contact  per  agency  to  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20428.  The  request 
should  reference  Docket  Nos.  CP90- 
2214-000  and  CP91-121-000,  and  should 
be  received  within  30  days  of  the 
issuance  date  of  this  notice.  An 
additional  copy  of  the  request  should  be 
sent  to  the  FERC  project  manager 
identified  at  the  end  of  the  notice. 
Cooperating  agencies  are  encourdsed  to 
participate  m  the  scoping  process  and  to 
provide  information  to  the  lead  agency. 
Cooperating  agencies  are  also  welcome 
to  suggest  format  and  content 
modifications  to  facilitate  ultimate 
adoption  of  the  EA;  however,  the  lead 
agency  will  decide  what  modification? 
will  be  adopted  in  light  of  production 
constraints. 

Comment  Procedure 

A  copy  of  this  notice  and  request  for 
comments  on  environmental  issues  has 


been  sent  to  Federal,  state,  and  local 
environmental  agencies,  parties  in  this 
proceeding,  public  interest  groups, 
libraries,  newspapers  and  othei 
interested  individuals  j 

Comments  on  the  scope  of  the  F^ 
should  be  filed  as  soon  as  possible  but 
no  later  than  30  days  after  the  notice  is 
issued.  All  written  comments  must 
reference  Docket  Nos,  CP90-2214-000 
and  CP91-121-000  and  be  addressed  to 
the  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  A  copy  of  the  comments  should 
also  be  sent  to  Ms.  Lauren  ODonnell, 
Project  McinayiT,  Federal  Energy 
Regulatory  Commission,  Room  "407,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  Comments  recommending 
that  the  FT.RC  staff  address  specific 
environmental  issues  should  be 
supported  with  a  detailed  explanation  of 
the  need  to  consider  such  issues. 

Organizations  and  individuals 


receiving  this  Federal  notice  have  been 
selected  to  ensure  public  awareness  of 
this  project  and  public  involvement  in 
the  review  process  under  the  National 
Environmental  Policy  Act.  The  FERC 
staff  expects  to  complete  the  EA  in  April 
1991  and  circulate  it  to  the  public  for  a 
limited  comment  period.  The  EA  will  be 
sent  automatically  to  the  appropriate 
Federal  agencies  for  comment.  However, 
to  reduce  printing  and  mailing  costs  and 
related  logistical  problems,  the  EA  will 
only  be  distributed  to  those  other 
organizations,  state  and  local  agencies, 
and  individuals  for  comment  who  -etum 
the  attached  appendix  to  this  notice 
within  30  days. 

Additional  information  about  the 
proposal,  including  detailed  route  maps 
for  specific  locations,  is  available  from 
Ms.  Lauren  O'Donnell,  Project  Manager, 
telephone  (202)  208-0874. 


Linwood  A.  Watson,  Jr., 

Acting  Secretary. 


Table  1.— El  Paso  Proposed  Pipeline  and  Aboveground  Facilities 


Docket  No  /system/proposed  lactlity 


Pipe  diameief  (io> 


Appfoximale 
length  (mi)^ 


New 
compression  (hp) 


Coonty 


State 


Blanco— Oiaco  Loop      ..- - 42"  Loop.. 

While  RocK— Gallup  Loop* 42"  Loop. 

Gallup— Vatve  Oty  Loop — '»-    loop. 

Valve  Cify— Window  Hock  Loop"    36  


Docket  No.  CP90-2214-000 

Noflti  System  Expansion  Pro/ect 
14.2 


V^indow  Rock— Navaio  Loop* 36"  Loop. 

Navaio-Olkon  Loop'  - 34    Loop. 


FlagsUM- WiMMTW  Loop*.. 
Williams— Se*gam  Loop*  . 


36    Loop . 
34     Loop. 


Seligman— Hackbeny  1  8  Milo  Loop 36    Loop. 


Seligman— Hacktienv  8  0  Mite  Loop 36    Loop 

Hackbefry— Topock  Loop'  36    Loop - 

Capfock  Conxxessof  Statxxi  tptpmg  rnoditica     -.- 

tKXl) 

L>nco*n   Compfessof   Station    (piping   moditica-    

tion) 

8e*en  Comprossoi  Station  (piping  modification) „ _, 

Plams  Compressof  Station  (1  metef)  

Wingate  Fractionating  Plant  (replacemem  o«  2  -.. 

meiersl 
White    Rock    Compressor    Station    (additional  _ „._.. 

compcessionl 

Blanco  Compressor  Station  (8  melers)  — 

Window   Rock  Compressor   Station   (additional  _ 

compression) 
Navaio   Corrxjressor   Station    (additional    com-  _.. 

pressioni 
OIkon  Cort>pressor  Station  (additional  compres-  

sxxi) 
Hackt>en-y  Compressor  Station  (upraiing  of  ex-  — 

isting  unrts) 

Franconta  Meter  Station  (l  meter)  

Topock  Compressor  Station  (4  meters)  — 


21.0 

18.2 
15.5 

16.2 
18.1 

22.1 
41.8 

1.8 

8.0 
54.4 


San  Juan 
San  Juan . 
McKinley  , 
McKinley  . 
McKintey.. 
Apactie... 
Apactie  .. 
Apache.... 
Navajo. 


NM 

NM 

NM 

„ AZ 

AZ 

AZ 

„ AZ 

Coconino AZ 

Coconino - AZ 

Yavapai ~ AZ 

Yavapai _ AZ 

Conconino - AZ 

Mohave AZ 

Mohave _ AZ 

Lea „ NM 


Lincoln 


Valencia - NM 

Yoakum  ....„ TX 

McKinley - NM 


1^,000     San  Juan _ NM 


5.300 

5,300 

12,000 

916 


San  Juan NM 

Apache AZ 

Apache „ AZ 

Navaio AZ 

Mohave AZ 

Mohave - AZ 

Mohave  A2 
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Table  1.— El  Paso  Proposed  Pipeline  and  Aboveground  Facilities— Continued 


Docket  No. /system/proposed  iaoMy 


Pipe  (temetar  (m) 


Approximate  New 

tengtn  {rn)a         compresswn  (hp) 


County 


State 


Segment  l 


Docket  No  CP91-121-00 


east-End  System 


38- 


73.6 


Yoakum.. 

Gaines  .... 
Andrews. 
Mmkler- 


.  TX 
....  TX 
_.  TX 
_  TX 


Segment  2               '  36"  New. 

Keystone  Field  Compressor  Station  (additional    .._ 

compression  and  meters) 
Waha  Field  Plant  (additional  meters)  


47 JJ  ... 


Winkler^ 
Wfto  ...... 


a  Exact  length  may  vary  with  topography 


12  000     Winkler „ 

...„ Re 


?  p'Xis'S  th^  iL:.^^!;:;  '^.^U^  analysed  as  pan  o.  the  Mcave-Ker.  River-E,  Doredo  N,K.ra:  Gas  Pipeline  Pro^  FEIS 


....  TX 
„..  TX 
_.  TX 


TX 

TX 


[m  Doc.  91-1240  Filed  1-17-91,  8:45  am] 

BILUNG  C00€  «7U-0^-U 

[Docket  Nos.  CP91-745-000,  et  al.) 

Great  Lakes  Transmission  Co^  et  al.; 
Natural  Gas  Certificate  Filings 

January  9,  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Great  Lakes  Gas  Transmission  Ca 

[Docket  Nog.  CP91 -745-000.  CP91-746-000 
and  CP91 -74 7-000) 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company,  Suite  1600,  One 


Docket  numtier  (dale  filed) 


Woodward  Avenue,  Detroit,  Michigan 
48226.  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authonzation  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  this  blanket 
certiricate  issued  in  Docket  No,  CP89- 
2198-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  pubhc 
inspection.' 


'  Thesp  prior  nolic*  requests  are  not 

consoiiddled 


Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  {  284.22.3  of  the  Commissions 
Regulations  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  25, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 


Shipper  f»MTie  (t/pe) 


Peak  day 
averepe  day 
annual  Mcf 


Receipt      Det'vf^ 
poinis 


potnts 


Contract  date 
tale  sr~r>eQjt 
service  type 


oi?taiod  docket, 
Stan  up  date 


CP9 1-745-000  (12-21-901 
CP9 1-746-000  (12-21-90) 
CP91-747-000  (12-21-90) 


Howard  Energy  Company.  Inc  (Marketer) 

i 

j  Panhandle  Tradiny  Company  (Marketer) 

'  Coastal  Gas  Marketing  Connpanv  (Mart  eterl 


400  000  !  MN,  Ml ..  MN,  Ml I  10-24-90 

400  000  I  i  IT 

146,000,000  Intem^Xibte  ._ 

100.000     WN   M,       MN    Ml      .    10-24-90 

100,000 


36  500  000 

400.000 

40G.OOO 

146.000  X>00 


if'ier-'jpTiOie .. 

MN,  Ml  ..|  MN,  Ml 10  15-90 

I  IT , 


ST9- -5260-000 
11-01-90 

ST9 1-5276^000 

11-05-9C 

ST91 -5269-000 

n -0 1 -90 


2.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  Nos.  CP91-83&-000.  CP91^37-000, 
CP91 -838-000.  CP91-e39-O00.  CP91 -840-^)00. 
CP91 -841-000  and  CP91 -842-000) 

Take  notice  that  on  January  7, 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O,  Box  1642.  Houston, 


Texas  77251-1642,  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authonzation  to 
transport  natural  gas  on  behalf  of  seven 
shippers  under  its  blanket  certificate 


issued  m  Dcx;ket  No  Li'iity-bHb-oaO. 
pursuant  to  section  7  of  the  N;  tural  Gas 
Act.  ail  «b  more  fuily  set  forth  m  the 
requests  that  are  on  file  wiih  Hie 
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Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


•  Ttte**  pnor  notice  requests  are  no! 
cnnsolidated. 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 


Regulations,  has  been  provided  by 
Panhandle  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Oocke<  number  (date 
Med) 


CP9l-«36-000 

(1-7-91> 

CP91 -837-000 
(1-7-91) 

CP91-«38-000 
(1-7-91) 

CP91-e3»-000 

(1-7-91) 

CP91 -840-000 
(1-7-91) 

CP91-841-000 
(1-7-91) 

CP91 -842-000 
(1-7-91) 


SNpper  name  (type) 


GasTrak  Cofpofatcn 
(marttaler) 

Delhi  Gas  Pipetino 

Cofpofation 

(Intrastrate  Pipeline) 
Bishop  Pipeline 

Ccxixxation  (intrastate 

Ppelme) 
SeagutI  IMarVeting 

Servicea.  Inc 

(marlteter) 
Enron  Gas  Marketing. 

Inc  (marketer). 


Peak  day 
average  day 
annual  0th 


Amgas.  Inc.  (marketer). 


^4ew  England  Power 
Company  (end  user) 


10.000 

10,000 

3.6S0.000 

50.000 

50.000 

18.250,000 

20.000 

20.000 

7,300.000 

100,000 

100,000 

36,500,000 

100,000 

100,000 

36.500.000 

260 

130 

47,450 

30,000 

30,000 

10.960,000 


Receipt  points 


CO,  lU  KS,  Ml,  OH,  OK, 

TX,  WY 

CO,  IL,  KS,  Ml,  OH,  OK, 
TX. 

CO.  IL.  KS.  Ml.  OH.  OK. 
TX. 

CO,  IL.  KS.  Ml.  OH,  OK, 
TX 

CO,  IL.  KS,  Ml,  OH.  OK. 
TX 

CO,  IL  KS,  Ml,  OH.  OK, 

TX,  WY 


OK' 


Delivery  points 


MO.. 

IN 

MO. 


IN.. 


KS. 


IL. 


OH.. 


Contract  date  rate 

schedule  service 

type 


Related  docket 
Stan  up  dale 


6-4-90.  PT. 
inlerruptible 

7-12-90.  PT. 
Inlerruptible 

3-22-90.  PT, 
Intemjptible 

10-17-90,  PT, 
Interruptible 

2-21-90,  PT, 
Interruptible 

9-10-90.  PT. 
Inlerruptit>le 

11-1-90,  PT,  Rrm., 


ST9 1-5374-000 
11-1-90 

ST91 -5367-000 
11-1-90 

ST91 -5362-000 
11-1-90 

ST9 1-5467-000 
11-1-90 

ST91 -5370-000 
11-1-90 

ST91 -5365-000 
11-1-90 

ST91 -5369-000 
11-1-90 


1  AddAona^.  Panhandle  *ouW  receive  gas  on  an  interruptible  basis  from  the  interruptible  points  of  receipt  as  hsted  in  E)fh*>t  A  of  the  Master  Rece.pt  Point  List. 


3.  Indicated  Shippers  Complaints,  v 
Paso  Natural  Gas  Co..  Defendant 


El 


IDockfl  No.  CP91 -732-000) 

Take  notice  that  on  December  20, 
1990,  complainants  *  filed  a  complaint 
under  rule  206  of  the  Commission's 
Rules  of  Practice  and  Procedure  against 
El  Paso  Natural  Gas  Company  (El  Paso). 
Complainants  allege  that  a  certain 
Extended  Supply  Program  (ESP)  sales 
contract  between  El  Paso  and  Southern 
California  Gas  Company  (SoCai)  is 
unduly  discriminatory,  anti-competitive, 
and  unjust  and  unreasonable. 
Complainants  also  assert  that  the  sales 
contract  violates  the  terms  and 
conditions  of  El  Paso's  interruptible 
sales  certificate.  El  Paso's  tariff,  the 
Commission's  Regulations  and  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  complaint  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Complainants  state  that  the 
Commission  issued  an  order  an 
November  29, 1988.  in  Docket  No.  CP8&- 
332-000  authonzing  El  Paso  to  provide 


'  Muhil  Ndlural  Can  Inc  .  ARCO  Oil  k  Gas 
CompHny  Clievron  U.S  A.  Inc  ,  Oryx  Knergy 
Cc)mp.iny,  Shell  Western  EaP  Inc,  Texaco  Inc.. 
Texar.o  lYixiijcing  Inc..  Texaco  (,as  Marketing  Inc  . 
linion  Oil  Company  ot  California.  Union  Pacific 
Kuels  Inc  .  and  Union  Pacific  Resources  Company 


an  interruptible  sales  service  under  Rate 
Schedule  lS-1. 

Complainants  assert  that  on  October 
1. 1989,  El  Paso  and  SoCal  negotiated  a 
sales  agreement  that  provided  for 
Combined  Layers  of  Annual  Secure 
Sales  (CLASS)  of  natural  gas  for  a  one 
year  term.  Complainants  further  assert 
that  the  CLASS  contract  provided  for 
three  layers  of  sales  and  related 
transportation,  combining  both 
interruptible  and  firm  sales,  and  tying 
the  purchase  of  Rate  Schedule  lS-1  gas 
to  minimum  purchases  of  firm  sales  gas. 
Complainants  explain  that  the  rates  for 
the  combined  sales  were  less  than  the 
filed  tariff  rate  for  firm  service  under 
Rate  Schedule  G-1.  Complainants  assert 
that  the  priority  for  the  sales  service 
was  the  "highest"  priority,  contrary  to 
the  Commission's  policy  that  ISS  sales 
have  the  lowest  priority.  Finally 
complainants  state  that  the  CLASS 
contract  provided  that  no  correlative 
discount  would  be  triggered,  contrary  to 
the  Condition  attached  to  El  Paso's  ISS 
certificate  issued  in  Docket  No.  CP8&- 
332-000. 

Complainants  state  that  by  letter 
order  issued  June  25, 1990,  in  Docket  No. 
CP88-332-000,  the  Commission  accepted 
the  CLASS  contract  filed  by  El  Paso. 

Complainants  state  that  on  November 
27. 1990.  El  Paso  filed  in  Docket  No. 


CP88-332-017  the  new  ESP  contract  with 
SoCal  to  replace  the  CLASS  contract.  It 
is  asserted  that  the  ESP  contract  became 
effective  December  1, 1990,  and  would 
remain  in  effect  for  a  five  year  term  and 
month  to  month  thereafter,  unless  it  is 
superseded  by  a  new  contract  or  by 
implementation  by  El  Paso  of  a  gas 
inventory  charge,  which  is  pending 
before  the  Commission  as  part  of  a 
settlement  in  Docket  No.  RPSa^-t-OOO, 
et  al. 

Complainants  argue  that  the  ESP 
contract  refiects  a  negotiated  sales 
service  for  one  preferred  customer. 
Complainants  assert  that  SoCal  has  the 
equivalent  of  firm  service  at  a  lower 
"blended"  rate  than  that  on  file  in  El 
Paso's  tariff.  Complainants  claim  that 
SoCal  has  preferential  access  to 
specified  basins.  Whereas  El  Paso's 
other  customers  purchase  from  "system 
supply".  Complainants  argue  that  El 
Paso  is  offering  these  features  to  SoCal 
prior  to  the  implementation  of  any  the 
comparability  features  that  are  pending 
El  Paso's  GIG  proceeding. 

Complainants  state  that  the  ESP 
contract  provides  for  three  service  tiers, 
a  base  tier,  a  swing  tier  available 
throughout  the  year,  and  a  flexible  tier 
available  only  during  the  months  of 
December-February.  The  rate  level  or 
"Average  Gas  Cost"  is  the  same  for 
each  service  tier  and  varies  on  a 


Federal  Register  /  Vol.  56,  No.  13  /  Friday.  January  18.  1991  /  Notices 


2003 


monthly  basis.  Complainants  further 
assert  that  the  ESP  contract  provides  for 
SoCal  to  purchase  gas  under  Rate 
Schedule  G,  when  El  Paso  does  not  have 
gas  supplies  available  for  sale  under 
Rate  Schedule  lS-1.  Complainants  argue 
that  under  the  ESP  contract  El  Paso 
would  be  selling  some  firm  gas  at  rates 
lower  than  El  Paso's  rate  on  file  with  the 
Commission.  It  is  argued  that  El  Paso 
would  accomplish  this  by  tying  the  sale 
of  Rate  Schedule  IS-1  gas  with  the  sale 
of  firm  gas  under  Rate  Schedule  G  and 
by  adjusting  the  Rate  Schedule  IS-1  rate 
between  the  maximum  and  minimum  in 
order  to  achieve  the  desired  "Average 
Gas  Cost."  El  Paso  also  has  reserved  the 
right  to  "flex"  its  PGA  rates  applicable 
to  firm  sales  in  order  to  achieve  the 
"Average  Gas  Cost."  Accordingly, 
complainants  argue  that  the  ESP 
contract  violates  the  filed  rate  doctrine 
under  Section  4  of  the  Natural  Gas  Act, 
which  forbids  a  company  from  charging 
rates  other  than  those  filed  with  the 
Commission. 

Complainants  also  argue  that  the  ESP 
contract  ties  the  purchase  of  Rate 
Schedule  IS-1  gas  to  a  minimum 
purchase  obligation.  Complainants  state 
that  a  minimum  purchase  obligation  is 
achieved  because  the  purchase  of 
interruptible  sales  gas  is  combined  with 
the  purchase  of  firm  gas,  with  the 
following  minimum  daily  purchase 
obligations  for  the  base  tier:  100  Mdth/d 
for  December-February;  90  Mdth/d  for 
March  and  April;  50  Mdth/d  for  May- 
September;  and  75  Mdth/d  for  October 
and  November.  Complainants  argue  that 
the  tying  of  the  purchase  Rate  Schedule 
IS-1  gas  to  a  minimum  purchase 
obligation  is  contrary  to  the  terms  of  El 
Paso's  certificate  issued  in  Docket  No. 
CP88-332-000  and  the  Commission's 
Order  No,  380. 

Complainants  state  that  under  the  ESP 
contract  El  Paso  warrants  deliveries  to 
SoCal  by  using  authorized  firm  sales 
when  necessary.  Complainants  also 
state  that  El  Paso  assures  SoCal  that  on 
days  when  firm  sales  gas  is  necessary, 


no  other  customer  of  El  Paso  would  be 
granted  a  higher  priority  of  sales  service 
by  El  Paso.  Complainants  allege  that 
this  provision  is  in  violation  of  El  Paso's 
tariff  provision  that  allocates  capacity 
on  a  pro  rata  basis  first  among  all  firm 
customers,  and  second  among 
interruptible  customers  on  a  first  come 
first  served  basis. 

Complainants  state  that  the  ESP 
contract  provides  that  the  prices  are  not 
intended  to  trigger  any  correlative 
interruptible  transportation  discounts 
for  SoCal  and,  if  such  discounts 
unintentionally  occur,  SoCal  shall 
nevertheless  forgo  any  correlative 
discount  for  eligible  transportation. 
Complainants  argue  that  this  provision 
is  a  violation  of  the  condition  attached 
to  El  Paso's  certificate  issued  in  Docket 
No.  CP88-332-000  that  provides  if  El 
Paso  discounts  the  non-gas  component 
of  the  Rate  Schedule  IS-1  rate.  El  Paso 
must  offer  a  comparable  discount  to 
competing  shippers  in  their  interruptible 
transportation  rates. 

Complainants  assert  that  the  ESP 
contract  provides  that  after  the  sales 
point  shifts  to  El  Paso's  mainline  receipt 
points,  SoCal  would  have  the  right  to 
nominate  first  from  the  Permian  Basin, 
next  from  the  Anadarko  Basin  and  then 
from  the  San  Juan  Basin.  Complainants 
argue  that  the  preferential  treatment 
granted  SoCal  is  in  direct  conflict  with 
El  Paso's  tariff. 

Complainants  argue  that  the  ESP 
contract  is  anti-competitive  and  in  direct 
conflict  with  the  Commission's  goals 
under  Order  Nos.  436/500.  Complainants 
state  the  ESP  contract  is  unjust 
unreasonable,  unduly  discriminatory 
and  preferential.  Complainants  state 
that  the  Commission  should  use  its 
Section  5  authority  to  declare  the  ESP 
contract  unlawful  and  require  El  Paso  to 
comply  with  its  Rate  Schedule  IS-1 
certificate  conditions.  In  the  alternative, 
complainants  request  that  the  case  be 
set  for  formal  hearing. 

Comment  date:  February  8. 1991,  in 
accordance  with  the  first  subparagraph 


Docket  number  (date 
filed) 


Shipper  name  (type 
shipper) 


CP91 -81 7-000 
(01-04-91) 

CP91-ei8-000 
(01-04-91) 

CP91-819-000 
(01-04-91) 

CP9 1-820-000 
(01-04-91) 


GasTrak  Corporation 
(marketer). 

Polans  Pipeline 
Corporation  (marketer). 

Shell  Gas  Trading  Co. 

(marketer). 

Nonech  Energy  Corp. 
(marketer). 


of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

Respondent's  answer  to  the  complaint 
shall  also  be  due  on  or  before  February 
8,1991. 

4.  Trunkline  Gas  Co. 

(Docket  Nos,  CP91-817-000.  CP91-818-000. 
CP91 -819-000.  CP91-820-000.  CPPl-«21-000) 

Take  notice  that  Applicant  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  Februan,'  25. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
Applicant:  Trunkime  Gas  Company,  Post 

Office  Box  1642,  Houston,  Texas  77251- 

1642 
Blanket  Certificate  Issued  in  Docket  No. 

CP86-686-00 


»  These  pnor  notice  requests  are  not 

consolidated. 


Peak  day  ' 
average 
annual 


Points  of 


4,000 

4,000 

1,460.000 

30.000 

30.000 

10.950,000 

40,000 

20,000 

7,300,000 

15,000 

15.000 

5,475,000 


Receipt 


Deliyery 


Stan  up  date  rate       ^^^^^  ^j^^^jj  , 
schedule 


IL,  LA.  TN,  TX,  Offshore 
LA,  Offshore  TX. 

IL,  LA,  TN,  TX,  Offshore 
LA,  Offshore  TX. 

Offshore  TX,  Offshore 
U. 

IL,  LA,  TN,  Offshore  LA. 
Offshore  TX. 


ST91 -51 96-000. 
ST91-5193-000 
ST91 -4344-000. 
ST91-5186-000 


BEST  COPY  AVAlLABLt 
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Sftippw  nwM  (typ* 

1    Pe^day' 
annual 

^Ints  0^ 

Start  up  data  rata 
wdtmiUm 

RaMad  doctwis  * 

OockM  numbar  (d«M 

mmit 

Raoai^ 

Oalhrary 

(producer) 

100.000 

4S.0OO 

1       16.425,000 

It.  lA  TN.  TX  Qflahow 

LA.  Oflshora  TX. 

lA  ... 

11-01-90.  PT 

1 

8791-5168-000. 

CP»1-«21-000 
(01-04-91) 

■  QuMMaa  ■■  riMM)  M  ttat  wilaaa  oBwwaa  ndicatad 

*  M  «•  ST  J_Uj1  m  iHl  ir.  lao^lav  tranaportaaor  service  was  reported  in  it 


5.  Cohiodbia  C« 


Corp. 


[Dockat  No.  CPBl-aft3-0Wi 

Take  notice  that  on  January  7, 1991. 
Columbia  Ga«  Ttansmtasion 
Corporation  (Columbia  Gas),  1700 
MacCoridfi  Ave.  S.E..  P.O.  Box  1273. 
Chartestoa  West  Virginia  25325-1273, 
filed  in  Docket  No.  CP91-852-(X)0  a 
request  pursuant  to  51 157.205  and 
284,223  of  the  Commission's  Regulations 
under  th*  NaMrsi  Goa  Act  (18  CFR 
157.2*6  ami  aM.223)  for  authorization  to 
perform  a  firni  tranaportation  service  for 
Incfoatriat  Ekwrgy  Service*  Company 
(tfaipperj  ander  tha  blanket  certificate 
issued  ii»  Dackat  No.  CPM-a4O-00a 
pursuant  to  aection  7jc)  of  the  Natural 
Gas  Act.  all  aa  mote  fafly  sat  forth  in  the 
request  which  is  on  Ke  with  tha 
Commitaisn  and  open  to  public 
inspection. 

Specifically,  Columbia  Gas  proposes 
to  impiemant  a  tranaportatian 
agreeoKBt  dated  Navamber  1. 199a 
providing  far  a  maximum  tranaportation 
quaafity  of  XSOl  dt  eqvivalenl  of  natural 
gaa  per  day.  It  ia  indicated  that 
Columbia  Caa  would  ceeeiva  the  gas  at 
a  specified  point  located  in  Sooto 
County,  Ohio  and  redelivar  the  gas  at 
spacifiad  points  located  la  the  states  of 
Ohio  and  Pennsylvania.  Columbia  Gas 
estimates  peak  day,  average  day  and 
annual  volumes  of  iMl  mUIion  Btu. 
3,121  million  Btu.  and  1,423.865  million 
Btu.  raapectivaly.  R  ia  atatad  that 
Columbia  Gas  initiated  a  120-day 
transportation  service  for  shipper  on 
November  1.  IWa  as  reported  in  Docket 
No.  ST91-5472-000. 

Columbia  Caa  stataa  that  no  new 
facilities  -would  ba  eaquirad  to 
implement  the  service.  Colombia  Gas 
faidicatea  tha<  it  wmrid  charge  the  rates 
and  abide  by  the  term*  and  conditions 
of  its  Rate  Schedule  FTS. 

Comment  date:  February  25. 1901.  in 
accordance  wttk  Standard  Paragraph  G 
at  the  end  of  thia  notice. 


6.  CNG  Transmission  Corp. 

(Docket  No.  CP91-75ft-000| 

Take  notice  that  on  December  26. 
1990.  CMC  Transmission  Corporation 
(CNG),  445  West  Mam  Street. 
Clarksburg,  West  Virginia  26301.  filed  in 
Docket  No,  CP91 -758-000  an  application 
pursuant  to  section  7tb)  of  the  Natural 
Gas  Act  requesting,  (a)  An  order 
permitting  and  approving  abandonment 
of  certain  sales  service  and  related 
standby  service  to  Hope  Gas,  Inc. 
(Hope),  Baltimore  Gas  and  Electric 
Company  (BGAE),  Cincinnati  Gas  and 
Electric  Comany  (CG&E),  and  Union 
Light.  Heat  and  Power  Company 
(Union),  four  of  CNG's  local  distribution 
company  customers,  in  connection  with 
each  company's  conversion  from  firm 
sales  to  firm  transportation  and  (b)  any 
necessary  abandonment  authorization 
to  reduce  sales  services  to  Hanley  and 
Bird.  Inc.  (Hanley  &  Bird),  an  RQ 
customer,  in  connection  with  Hanley  * 
Bird's  election  to  become  a  Rate 
Schedule  SCQ  customer,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  CommLssion  and  open  to 
public  inspection. 

CNG  sutes  that  U  seeks  abandonment 
authorization  to  reduce  its  sales  service 
obligation  including  standby  sales 
service,  to  Hope,  BC&E.  CG&E.  Union  and 
Hanley  *  Bird  in  response  to.  (a)  Hope. 
BG&E.  CGAE  and  Union's  election  to 
convert  from  firm  sales  to  firm 
transportation,  in  accordance  with  the 
terms  of  their  service  agreements  and 
(b)  Hanley  *  Bird's  election  to  become  a 
Rate  Schedule  SCQ  customer  as 
permitted  by  Section  1  of  Rate  Schedule 
SCQ.  Further,  CNG  requests  (a)  that  the 
abandonment  authorization  for  Hope. 
CG&E.  Union  and  Hanley  and  Bird  be 
effective  as  of  January  1. 1991  and  (b) 
that  the  abandonment  authonzation  for 
BG&E  be  effective  as  of  December  1. 
1989.  In  addition  CNG  requests  similar 
abandonment  authority  for  service  to 
BG&E  during  the  period  December  1. 


1988  throu^  June  7, 1989  when  CNG 
provided  an  interim  combination  of 
sales  service  and  firm  tranaportation 
service  to  BG&E  in  place  of  the  fiiU 
certificated  level  of  sales  service. 

Comment  date:  January  3a  1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Texas  Eaatem  Tranamiaaiwi  Cocp^ 
Northwest  Plpaline  Cocp.  and  Noctfawat 
PipalinaCorp. 

[Docket  No«.  CP91-800-000.  CP91-a02-000 
and  CP91 -803-000] 

Take  notice  that  Texas  Eastern 
Transmission  Corporation.  P.O.  Box 
2521,  Houston,  Texas  772^2-2521,  and 
Northwest  Pipeline  COTporation.  295 
Chipeta  Way,  Salt  Uke  Qty.  Utah 
8410a  (Apphcants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  Si  157,205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Caa  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
varioua  shipp^^  under  the  blanket 
certificates  isaued  in  Docket  No.  CP88- 
136-QOa  as  amended,  and  Docket  No. 
CPa5-57&-000.  respectively,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request*  that 
are  on  file  with  the  Commission  and 
open  to  public  inspectioa* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  tmd  die  initiation 
service  dates  and  related  ST  docket 
numben  of  the  120>day  transactions 
under  S  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicanta  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  25, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  Thaaa  ptier  noMoa  requeita  are  not 
conaolidatsd. 
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Docket  number  (date 
filed) 


CP9i-flOO-000  (1-3-90) 


CP91 -802-000  (1-3-90) 


CP91 -803-000  (1-3-90) 


Shipper  name  (type) 


Santanna  Natural  Gas 
Corporaton  (Marketer) 

The  Boeing  Company 
(End  User) 

Snyder  Oil  Company 
(Producer). 


Peak  dav 

average  cuy 

artnual 

MMBtu 


75,000 

75,000 

27,375.000 

20,000 

20,000 

7.300,000 

500 

200 

73,000 


Receipt  points  ' 


LA,  OLA.  AL  AR,  IL  IN, 
KY.  MO,  MS,  NJ,  NY. 
OH.  PA,  TN.  TX.  WV 

varxxjs ' 


Delivery  points 


MD.  OMD 


vanous« 


vanous.. 


Contract  date  rate 

schedule  service 

type 


Related  docket, 
start  up  date 


»-1-90.  TI-1, 
irfiemiptMe. 

9-7-88  Ml- 1. 
intemjptibie. 

8-30-90.  Tl-1, 
interrxjptible 


ST91-5372,  11-6- 
90 

ST91-6912.  12-1- 
90. 

ST91-5922.  11-1- 
90 


1  nffohrvB  louisiana  oHshore  Texas,  and  otishore  Maryland  are  shown  as  OLA  OTX,  arxJ  OMD  ,.  ^.^      ..         .  _      ^  „,..  ., ,^ 

.  Kl^lst  SSrthatTvwuW  r^ve  gas  tor  the  account  ol  erther  shwer  at  any  of  the  transporlaton  rec«pl  pomts  on  Northwest  s  system  and  that  rt  would 


redeliver  gas  tor  the  account  ol  either  shipper  at  any  transportation  delivery  point  on  Northwest  s  system. 
'  As  amended  December  5,  1988.  arid  February  21.  1989 


8.  Colorado  Interstate  Gas  Co.,  Colorado 
Interstate  Gas  Co.  and  Sea  Robin 
Pipeline  Co. 

[Docket  Nos.  CP91-792-000,  CP91-793-000 
and  CP91-794-000) 

Take  notice  that  Colorado  Interstate 
Gas  Company,  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944.  and  Sea  Robin 
r  peline  Company.  P.O.  Box  1478, 
Houston,  Texas  77251-1478,  (Applicants) 
filed  in  the  above-referenced  dockets 
prior  notice  requests  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP86- 
589.  et  al.  and  Docket  No.  CP88-824-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
insection.* 
Information  applicable  to  each 


'  These  pnor  notice  requests  are  nol 
consolidated. 


Docket  numtjer  (date 
Wed) 


Stiipper  name  (type) 


CP9 1-792-000  (1-2- 
91) 

CP91-793-000(1-2- 
91) 

CP91 -794-000  (1-2- 
91) 


6.750 

6,000 

1.785.000 

75,000 

40,000 

14.600,000 

Amencan  Central  Gas    I2O.6OO  MMBtu 

Ck>mpanies.  inc  120.600  MMBtu 

(Marketer).  '        7,519.000 

MMBtu 


US  Air  Force 
Academy /Fori 
Carson  (End-User). 

LL  A  E  Gas  Marketing, 
Inc  (Marketer). 


Peak  day 
average  day 
annual  Mcf 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February'  25, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Receipt  '  points 


WY. 


WY. 


OLA. 


Delr^ery  points 


Corrtrad  date  rate 
schedule  service  type 


Related  docket 
start  up  date 


T 


C».. 
OK.. 


LA.. 


7-1-90.  TF-1.  Rrm 


10-1-89,   Tl-1.    imemiptK 
bie 

8-24-90.  ITS.  Interruptible 


ST91-31 56-000. 
10-1-90. 

ST91-6929-000, 
12-5-90 

ST91- 1448-000, 
9-1-90. 


1  Offshore  Louisiana  and  offshore  Texas  are  stiown  as  OLA  and  OTX. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NW.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 


not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  or  will  be  held 
without  further  notice  before  the 
Commission  its  designee  on  this  filing  if 


no  motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
necessary  for  the  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
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staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secrt'tury 
(KR  Doc.  91-1206  Filed  1-17-91,  8  45  amj 

BNXINO  COOC  KTIT-OI-M 


(Docket  NM.  Crt1-7S3-«XJ,  et  al.l 

Texas  EMtem  Transmiulon  Corp^  et 
al.;  Natural  Gas  Certificate  FUings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Texas  Eastem  Transmission  Corp. 

(Docket  No.  CP91-753-000I 
I-inuary  10.  1991 

Take  notice  that  on  December  26, 
1990.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  Post  Office 
Box  2521,  Houston.  Texas  77252-2521. 
filed  a  request  pursuant  to  J  157.205  of 
the  Commission's  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157  205)  for 
authonzalion  to  provide  an  inlerrupfible 
transportation  service  for  Texas  Ohio 
Gas,  Inc.  (Texas-Ohio),  a  marketer, 
under  Texas  Fjisiern  s  blanket 
transportation  certificate  issued  in 
Docket  No.  CP8&-13r>-000,  as  amended 
in  Docket  No.  CPf»- 1.36-00".  pursuant  to 
section  7  of  the  Natural  (.a.s  Act.  all  as 
more  fully  set  forth  in  the  request  which 
IS  on  file  with  the  Commission  and  open 
for  public  inspection. 

Texas  Eastern  states  that  pursuant  to 
a  Service  .Agreement  dated  Sf>ptember 
27,  1991  (Agreement]  it  proposes  to 
transport  up  to  1.5,000  MMI3tu  per  day  on 
an  interruptible  basis  on  bt;half  of 
Texas-Ohio  under  its  Rate  Schedule  IT- 
1.  It  IS  stated  that  the  Agreement 
provides  for  Texas  Eastern  to  receive 
gas  from  existing  receipt  points  on  its 
system  located  offshore  Louisiana,  and 
in  the  states  of  Alabama,  Arkansas, 
Illinois.  Indiana.  Kentucky,  Louisiana. 
Missouri.  Mississippi,  New  jersey.  New 
York.  Ohio,  Pennsylvania,  Tennessee. 
Texas  and  West  Virginia  and  redeliver 
such  gas,  less  applicable  shrinkaKe,  to 
existing  delivery  points  on  its  system  in 
Kentucky.  Texas  Eastern  indicates  that 
the  estimated  daily  and  annual 
quantities  to  be  transported  would  be 
15.000  MMBtu  and  5.475000  MMBtu, 
respectively  Lastly.  Texas  Eastern 
advises  that  the  transportation  service 
commenced  on  November  1.  1991,  under 
§  284, 223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No, 
ST91 -101 9-000. 

Comment  date:  February  25.  1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  High  Island  Offshore  System 

IDocket  No8.  CP91-812-000,  CP91-813-000, 
and  CP91 -81 4-0001 

jiinuiiry  10. 1991, 

Take  notice  that  High  Island  Offshore 
System.  500  Renaissance  Center.  Detroit, 
Michigan  48243,  (Applicant)  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  by  the 
Commission's  Order  No.  509 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP8&-82- 
000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  th« 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Apphcant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  25. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated 


Docket  numbef  (dale 
tiled) 


Shipper  name  (type) 


Psakday. 

average  day 

annual  Met 


Receipt  ■  points 


CP91-812-O00 

(1-4-91) 

CP91-«13-000 

(1-4-91) 

CP91 -814-000 

(1-4-91) 


Wisconsin  Gas 
Company  (Distributor) 

Niagara  Mohawk  Power 
Corporation 

(DtstnbuloO 
Triumph  Gas  MarVating 
Comparry  (Mark«(er). 


700.000 

700,000 

255  500.000 

219,100 

219,100 

79,971.500 

181.500 

181.500 

66.247500 


0I>.  OTX.. 


OLA,OTX.. 


0I>.  OTX., 


Delivery  points 


Contract  date,  rate 

schedule,  service 

type 


Related  docket, 
Stan  up  date 


OO.. 


OLA.. 


01-AOTX 


4-1-90,  IT, 
Interruptible, 

4-1-90,  IT. 
Interruptible, 

4-1-90.  IT. 
Interruptible. 


ST91 -2987-000 

10-31-90 

ST9 1-2984-000 
10-31-90. 

ST9 1-2986-000 
10-31-90 


'  Ottshora  Lousiana  and  ottshore  Tenas  are  shown  as  OLA  and  OTX. 


3.  Viking  Gas  Transmission  Co..  Superior 
Offshore  Pipeline  Co.  and  Trunkline  Gas 
Co. 

ltlock«l  No.  CP91-831-O00  CP91-832-000 
CP9t -833-000  CP91-835-000t 

I.inuary  10.  1991. 

Take  notice  that  Applicants  filed  prior 
notice  requests  with  the  Commission  in 
the  above-referenced  dockets  pursuant 
to  55  157.205  and  284.233  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  (NGA)  for 
authonzation  to  transpoH  natural  gas  on 
behalf  of  vanous  shippers  under  the 
blanket  certificates  issued  to  .^ppllcants 
pursuant  to  section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  requests 
which  are  open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  shipper's 


■  These  prior  notice  requeil*  are  not 
consolidaled. 


identity:  the  type  of  transportation 
service;  the  appropriate  transportation 
rate  schedule;  the  peak  day.  average  day 
and  annual  volumes;  the  service 
initiation  dates;  and  related  ST  docket 
number  of  the  120-day  transaction  under 
5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by    . 
Applicants  and  is  summarized  in 
appendix  A.  Applicants'  addresses  and 
transportation  blanks  certificates  are 
shown  in  Appendix  B. 
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Comment  date:  February  25. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Oxket  number  (date 
Hed) 


Shipper's  nmvm  (type) 


Peak  day. 

average  day, 

annual 


MvCwWJ^  pOw»T3 


Delivery  points 


Contract  date. 

Raw  Schedule 

Service  type 


Related  docket 
Stan  up  date 


CP91 -831-000 

(1-4-91) 

CP91 -832-000 
(1-4-91) 

CP91 -833-000 
(1-4-91) 

CP9 1-835-000 
(1-7-91) 


Western  k*elt»ane 
Company  (Marketer). 

175,200,000 

TexPar  Ertarey.  Inc. 
(Marketer). 

Karr-MoQae  Coiporalion 

(Marketer) 

Xet)*c  Gaa  Company 
(Mariieter). 


«  480,000  I  MN.  NO,  Wl.. 
480.000 


100,000 

100,000 

36,500,000 

'42.000 

42.000 

5.040,00 

•  15.000 

7,500 

5,475,000 


MN.  NO.  W!,. 


Ol-A.._ 


IL,  LA  OU^  TN.  TX. 
OTX 


MN. 

NO.  Wl...- 

MN, 

NDWI 

lA 

IN 

10-1-90  IT-2 
Intemjptitjte 

io-i-«o,  n-z. 

tntanuptible. 

12-1-90  T-1,  Rrm. 


10-18-00.  PT, 
Interruptible 


ST91-5897 

11-20-90 

ST91-5e96 

n-21-90. 

ST91-5468 

\      12-1-90 

ST91-4343 

11-1-90 


'  Oftsho.'e  Louisiana  and  ottshore  Texas  are  shown  as  OLA  and  OTX 
'  OekattMrmt. 
>  MMBtu. 
•Md. 


Applicant's  address 


Blanket  docket 


Superior  Otfstxxe  Pipeline  Co.,  ;  CP86-387-000 
12450      Graenspoint      Onve,  { 
Housioa  TaDtas  77060 

Trunkline    Gas    Company,    P  0     CP86-586-000 
Box    1642.    Houston    Texas  • 
77251-1642. 

Viking  Gas  Tranamlaalon  Com-  I  CP90-273-000 
pany,  P,0.   Box  2511,  Hous- 
ton, Texas  77252. 


4.  Arkia  Energy  Resources,  a  division  of 
Arkla.  Inc. 

[Docket  No«  CP91-787-000.  CP91-78»-O00, 
CP91-790-000.  CP91-791-0001 

January  10, 1991. 

Take  notice  that  on  December  31. 
1990.  as  supplemented  on  January  7. 


1991.  Arkla  Energy  Resources,  a  division 
of  Arkla,  Inc.  (Applicant).  Post  Office 
Box  21734.  Shreveport.  Louisiana  71151, 
filed  in  the  respective  dockets  prior 
notice  requests  pursuant  to  §5  157.205 
and  284.233  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  (3P88-a20-0Q0,  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 

*  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 
numbers  of  the  120-day  transactions 
under  5  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  the 
Applicant  and  is  summarized  m  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  the  rates  and  abide  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


DodtatNo. 


Sti«)per  name 


Peak  day,' 
avq.  annual 


Points  of 


scneduie 


CP91 -787-000 
12-31-90 

CP9 1-788-000 
12-31-00 

CP9 1-790-000 
12-31-90 

CP91 -79 1-000 
12-31-90 


Arttia  Energy  Marketing 
Co 

HoUytex  Carpet  MUls....-, 


National  Steel 
Corporation. 

Arkla  Energy  Marketing 
Co. 


1.527 

1.527 

557.356 

1,000 

1,000 
365.000 

5,000  I  AR,  U.  OK 

5,000 
760,000 

5,000 

5.000 
760,417 


■  Quantities  are  shown  in  MMBtu  unless  ottierwtse  Indicated 

•The  C  docket  corresponds  to  appicant's  blanket  transportation  certificate.  H  an  ST  docket  is  stxjwn,  1 20-day  fransportation  service  was  reported  m  it 
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S.  TeonaMM  Gas  Pipeline  Co., 
TenneMee  Gat  PipeUne  Co..  Midwestern 
Gas  Transmission  Co.,  and  Colorado 
Interestata  Gas  Co. 

(Docliet  Not.  CP91-79e-000.  CP91-797-000, 
CP9\-7W-O0O,  CP91-799-O00I 

January  10,  1991. 

Take  notice  that  on  January  3, 1991. 
the  above-listed  companies  filed  in  the 
respective  doclcets  prior  notice  requests 
pursuant  to  Si  157.205  and  284.223  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
vanous  shipppers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  pnor  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

A  summary  of  each  transportation 
service  which  includes  the  shippers 


'The»e  pnor  notice  request!  are  not 
consolidated. 


identity,  the  peak  day,  average  day  and 
annual  volumes,  the  receipt  point(8),  the 
delivery  point(8),  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  date  of  the  120- 
day  automatic  authorization  under 
S  284.223  of  the  Commission's 
Regulations  is  provided  in  the  attached 
appendix. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


DockM  numb«r 
(daiafMd) 


Applicant 


S^Hpp«r  name 


Peak  day.  ■ 
average 
annual 


CP«1-79e-000 
(1-3-91) 

CP9 1 -797-000 
(1-»-B1) 

CP91-79e-000 
(1-3-91) 

CP91-799-000 
(1-3-91) 


Tannesae  Gas 


Conipany 
Tannaaaa  Gas 

Ptpatma 

Convany 
Mtdweatam  Gas 

Tranamnaion 

Company, 
Cokxado  IntarMta 

Qaa  Company 


NGC 
Transporta- 
tion. Inc, 

Enavco  Oil  and 
Gas  Company 

KN  Gas 
Marttattng  Inc, 

PSlGat 
Marketing.  Inc 


25  000 

25,000 

9,125.000 

50,000 

50,000 

18.250,000 

150,000 

150,000 

54.750,000 

25,000Mcl 

eOOMd 

219,0OOMd 


Po^taot 


Recaipt 


NY.. 


MS. 


TN.  IN.  lU  KY.. 


WY.. 


Delivery 


NY.. 


TN „ 

TN.  IN.  lU  KY., 
OK 


Start  up  date,  rate 
schedule 


Related  '  dockets 


12-1-91,  FT-A 
12-S-90,IT.„... 
12-13-90.  IT,.., 
12-1-90,  IT-1.. 


CP87- 115-000 
ST9 1-604 1-000 

CP87-1 15-000 
ST9 1-6039-000 

CP90- 174-000 
ST9 1-6936-000 

CP86-589-000 
ST91 -6043-000 


-L 


■  OMViMlas  ara  ihown  m  Dt  unleaa  o<^anwlaa  mdKated  ^  ^       . 

•  Ttia  CP  dookat  oorraapond*  to  appi<cants  tilanket  transportation  certificale,  H  tn  ST  docKal  it  anown,  120-day  transportation  aennca  waa  reported  m  it. 


e.  Southem  Natural  Gas  Co.,  Southern 
Natural  Gaa  Co..  Southem  Natural  Gas 
Ca,  Southern  Natural  Gas  Co.,  and 
Southem  Natural  Gas  Co. 

(Docket  Not.  CP91-822-O00.  CP91 -823-000. 
CP91 -824-000.  CP91-825-000,  and  CP91-829- 
000,  j 
January  la  1991. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  Hied  in 
respective  dockets  prior  notice  requests 
pursuant  to  S  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection,* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropnate  transportation 
rate  schedule,  the  peak  day.  average 
day.  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 


*  These  pnor  notice  requests  are  not 
consolidated 


the  120-day  transactions  under  §  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  states  that  each 
woiJd  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Onckat  No.  (data 
AM) 

Peak  day. ' 

Potntool 

Start  up  date  rate 
sch«Jule 

Related  Dockets ' 

Applicant                bmppar  nanoe             average 

annual 

Receipt 

Delivery 

CP91 -622-000 
1/4/91 

CP91-823^X» 
1/4/91 

CP«i-e24-ooo 

1/4/91 

Southern  Natural 
Qaa  Company, 
P  0.  Box  2S63, 
Birmingham,  AL 
35202 

Gaa  Company, 
P  0  Box  2563, 
Brmmgham,  AL 
35202 

Southern  Natural 
Qaa  Company. 
P  0  Box  2563. 
Btrmmgham.  AL 
35202. 

PSI  On  Marketing, 
inc. 

Otnja  Marketing, 
Inc. 

Natural  Gas  &  ON 
CorporatKin 

45,000 

45  000 

16,425,000 

10.000 

10.000 

3850.000 

2.500 

2.500  TX.  Uk. 
MS. 

912.500  AL 

Oftshore 

Offshore  LA.  TX. 
MS,  Al. 

Offahora 

LA.  TX,  MS,  AL 

LA „: 

MS 

FT  FIRM,  11/1/90,,. 
FT  FIRM.  11/1/90,,. 
FT  FIRM  11/1/90... 

CP88-316-000 
ST91-3019-000 

CP86-316-000 

ST91 -301 5-000 

CP88-316-000 

ST91 -3023-000 
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Docket  No.  (date 
«lad) 


CP9 1-625-000 
1/4/91 


CP91 -626-000 

1/4/91 


/Applicant 


Shipper  name 


Southem  Natural      i  Marshall  County 

Gas  Company.      '     Gas  Distncl 

P,0,  Box  2563. 

Birmingham,  AL 

35202  ' 

Southem  Natural      j  Access  Energy 

Gas  Company,      j      Corporation 

P  0,  Box  2563,      j 

Birmingham,  AL 

35202, 


Peak  day.  ■ 
average 
annual 


Points  of 


Recatpl 


1.933  j  Offshore  TX.  LA, 
1.933  !      MS.  AL. 
705.546 


1300 

1,600 

564,000 


Offshore  LA.  TX, 
MS,  At. 


Delivery 


Start  update  rate       ^^^  p^^^j^  . 


AL. 


LA, 


FT  FIRM  11/1/90. 


FT  FIRM  11/1/90  _.. 


CP88-316-000 
ST9 1-30 14-000 


CP88-316-000 
ST9 1-30 16-000 


nv^^^^^el^^t't^S^^X^^t^r.sf^o^t^  certificate    If  an  ST  docket  I*  shown,  120^  tran,portat«o  serv.ce  was  reported  m  it 


7.  Southern  Natural  Gas  Co. 
(Docket  No.  CP91-659-0001 

January  11. 1991. 

Take  notice  that  on  January  8, 1991, 
Southem  Natural  Gas  Company 
(Southem),  P,0.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No, 
CP91 -859-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to 
construct,  install  and  operate  four  sales 
taps  and  appurtenant  facilities  for  the 
delivery  of  natural  gas  to  Amoco 
Producton  Company  (Amoco)  under  the 
blanket  certificate  issued  in  Docket  No. 
CP82-406-000.  and  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southem  proposes  to  construct  the 
new  sales  taps  which  will  include  meter 
stations  in  order  to  provide  interruptible 
transportation  service,  as  necessary,  to 
Amoco  for  use  as  compressor  fuel  in 
Amoco's  Oak  Grove  Field  Operations  in 
Tuscaloosa  and  Jefferson  Counties, 
Alabama.  It  is  stated  that  Amoco 
anticipates  requesting  up  to  1,500 
MMBtu  of  natural  gas  per  day  at  the 
subject  facilities.  Southem  states  that 
the  facilities  will  consist  of  a  single  3- 
inch  orifice  meter  and  tie-in  piping  as 
well  as  other  necessary  equipment  to  be 
located  at  each  proposed  sales  tap. 
Southem  states  that  the  Oak  Grove  «4 
Meter  Station  will  be  located  at  or  near 
Mile  Post  285.5  on  Southern's  North 
Main  Lines  in  Section  30,  Township  18 
South  Range  7  West,  Tuscaloosa 
County,  Alabama;  the  Oak  Grove  #5 
Meter  Station  will  be  located  at  or  near 
Mile  Post  300.5  on  Southern's  North 


Main  Lines  in  Section  31,  Tovmship  17 
South,  Range  5  West,  Tuscaloosa 
County,  Alabama;  the  Oak  Grove  #6 
Meter  Station  will  be  located  at  or  near 
Mile  Post  283.2  on  Southem's  North 
Main  Lines  in  Section  35.  Township  18 
South.  Range  8  West,  Tuscaloosa 
Comity.  Alabama:  and  the  Oak  Grove- 
Lick  Creek  Meter  Station  will  be  located 
near  Mile  Post  6.0  on  Southem's  12-inch 
Bessemer-Calera  Line  in  Section  28, 
Township  18  South,  Range  5  West 
Jefferson  County.  Alabama. 

To  the  extent  utilized.  Southern  state 
that  the  subject  interruptible 
transportation  service  is  conditioned  on 
the  availabiUty  of  capability  sufficent 

for  Southem  to  perform  the  service 
without  detriment  or  disadvantage  to 
Southem's  obligations  to  its  customers 
who  are  dependent  on  its  general 
system  supply,  and  is  further  subject  to 
the  availability  of  excess  capacity  in 
Southem's  pipeline  facilities  and  the 
operating  conditions  and  system 
requirements  of  Southern.  Southem 
anticipates  that  the  performance  of 
interruptible  transportation  for  Amoco 
at  the  sales  taps  will  have  no  significant 
impact  on  Southem's  peak  day 
capabilities,  and  the  addition  of  said 
sales  taps  on  Southem's  system  will 
potentially  increase  throughout. 

Southem  states  that  Amoco  has 
agreed  to  reimburse  Southem  for  the 
total  cost  of  constructing  and  installing 
the  facilities  which  is  estimated  to  be 
$185,460.  Southem  states  that  it  will  own 
and  operate  the  facilities  as  part  of  its 
pipeline  system. 

Comment  date:  February  25, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


8.  Tennessee  Gas  Pipeline  Co., 
Tmnkline  Gas  Co.  ajxl  Truckhiie  Gas 
Co. 

[Docket  Nos.  CP91-611-000,  CP91-815-000 
and  CP91-816-000J 

Take  notice  that  on  January  4. 1991. 
the  above  referrenced  companies 
(Applcicants)  filed  in  respective  dockets 
prior  notice  requests  pursuant  to 
8  §  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  insf)ection.* 

Information  applicable  to  each 
transaction  including  the  identify  of  the 
shipper,  the  ty^e  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average 
day,  and  annual  volumes,  and  the 
initiation  dates  and  related  docket 
numbers  of  the  120-day  transaclions 
und&T-  §  284.223  of  the  Commission's 
Regiiiations,  has  been  provided  by  the 
Applicants  and  is  summarized  m  the 
attached  appendix. 

Applicants  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
asrrement  and  that  Apphcants  would 
cha.'-ge  rates  and  abide  by  the  terms  and 
condinons  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  February  25. 1991,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requesU  are  not  consolidated 
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Peak  Day, ' 

Points  o( 

Start  up  date  rate 

OocKei  No 

Ap(*c«nl               Shipper  n«me           average 

arwHial 

Receipt 

Delivery 

sch«*jte              """■"-"    "^ — °" 

CP9i-eii-ooo 

CP91-615-000 
CP91-816-000 

WV  NY  PA 

PA,  WV,  NJ,  MA, 

OH,  CT 

IL       

11-07-90.it 

CP87-1 15-000 

Pvelire  Co  .  P  0 
Bo»  2511 
Houston,  TX 
77252 

Trucklme  Gas 
Cornpany.  P  0 
Box  1642, 
Houston.  TX 
77251-1642 

Truckhne  Gas 
Company,  P  0. 
Box  1642, 
Houston.  TX 
77251-1642 

Marketing.  Inc 

Aisociaied 
Natural  Gas 

Conoco.  Inc 

20  000 

;.3oo.ooo 

100.000 

100.000 

36.500.000 

20.161 

20,161 

7,358,765 

IL  TX,  LA,  IN,  Off 
LA.Of«TX 

LA  TN,  IL  TX,  Off 

La.  OflTX 

^l_0i-90,  PT 

ST9 1-5529-000 
CP86-5e6-000 

IL      

11-01-90  PT 

ST91 -51 87-000 
CP86-586-O00 

ST91-5189-000 

'  Quantities  are  shown  m  Met  unless  ottierwiae  indicateci  ^  ^       ^ 

•The  CP  docket  corresponds  to  appiicani  s  biankei  transportation  certificate.  H  an  ST  docket  is  shown.  120-day  transportation  service  was  reported  in  it 
'  Vokjmes  m  dekatt>errT\s 


9.  United  Gas  Pipe  Line  Co. 

[Docket  Nos.  CP91-aS7-000  and  CP91-858- 

000] 

lanuary  11. 1991. 

Take  notice  that  on  January  8,  1991, 
United  Gas  Pipe  Line  Company 
(Applicant).  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  8$  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88-6- 


000,  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
prior  notice  nqiiesls  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection,' 

Information  apphcable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 


'  These  prior  notice  requests  are  not 

consolidated 


numbers  of  the  120-day  transactions 
under  §  264.223  of  the  Commission's 
Regulations  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedulefs). 

Comment  date:  February  25, 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date 

Shipper  name 

Peak  day.' 
avg  annual 

PoJnttof— 

Start  up  date,  rate 

schedule,  service 

type 

Related  >  docket. 

mmn 

Receipt 

Delivery 

contract  date 

CP9 1-657-000 

t  nuHiuina  Stale  Gfts  Cotd 

309,000 

LA  MS,  TX 

AU  FL.  LA,  MS 

AL.  FU  LA,  MS,  TX 

12-7-90 

ITS 

lnterruptit>le 

12-4-90 

ITS 

Interruptible 

ST9 1-60 13-000 

(1-8-81) 
r^pai-ASA-ooo 

Enermarti  Gas  Gathenng  Corp 

309,000 

112,785,000 

103  000 

LA  MS.  TX 

10-1-68' 
ST91 -6055-000 

(1-6-91) 

103,000 
37,595,000 

9-15-89  ♦ 

■  OuanOtMS  are  shown  n  MMBtu 

•  N  an  ST  docket  m  shown,  1 20-day  transportation  service  was  reported  in  «. 
-    »  Amended  11-16-90 
•Ainended  11-21-90 


10.  Panhandle  Eastern  Pipe  Line  Co. 

[Docket  Nos.  CP91-878-000,  CP91-87»-O00 
and  CP91 -880-000] 

January  11. 1991. 

Take  notice  that  on  January  9. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  Post  Office  Box  1642. 
Houston.  Texas  77251-1642,  filed  in 
respective  dockets  prior  to  notice 
requests  pursuant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No 


CP86-585-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  pnor  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average 
day,  and  annual  volumes,  and  the 
initiation  dates  and  related  docket 

*  Ttiese  prior  notice  requests  are  iu>( 

consolid.iti-'d 


numbers  of  the  120-day  transactions 
under  Section  284.223  of  the 
Commission's  Regulations,  has  been 
provided  by  the  Applicant  and  is 
summarized  in  the  attached  appendix. 

Applicant  states  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicant  would 
charge  rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Docket  No  (date 
filed) 


CP91 -876-000 
1-09-91 

CP9 1-879-000 
1-09-91 

CP91-880-000 
1-09-91 


Shipper  name 


Amgas.  Inc 

Amgas,  Inc 

Amoco  Production  Co . 


Peak  day,' 
avg.  annual 


1,500 

1,500 

547.500 

150 

75 

27,375 

150,000 

150,000 

18.250.000 


Points  of— 


Receipt 


CO,  IL  KS,  Ml,  OH.  OK. 
TX. 

CO,  IL  KS,  Ml,  OH,  OK, 
TX,  WY 

CO,  KS,  OK,  TX 


Delivery 


IL. 


IL _. 

KS...... 


S'*^*^""^  I  Related  dockets* 


11-20-90  PT 
11-07-90  PT 
11-13-90    PT 


ST9 1-6488-000 
ST91 -5489-000 
ST91 -5366-000 


l^^CT^d^/t'^eC^sV'Il^k^l^lT^n;:^  certificate    It  an  ST  docket  «  shown,  120-day  ,ransportatK>n  servce  was  reported  m  rt. 


11.  Great  Lakes  Gas  Transmission  Co. 

jDocket  Nos.  CP91-884-000  and  CP91-8e5- 

000] 

January  11. 1991. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company,  Suite  1600,  One 
Woodward  Avenue,  Detroit,  Michigan 
48226,  (Great  Lakes)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of  the 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP-89- 
2198-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


•  These  pnor  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation,  the 
appropriate  transportation  rate 
schedule,  the  peak-day.  average-day, 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commissions 
Regulations,  has  been  provided  by  Great 
Lakes  and  is  summarized  m  the 
attached  appendix. 

Comment  date:  Februarv-  25,  1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed)  shipper's  name  (type  o1  shipper)  (date) 


CP91-884-000  (1-10-91),  ST9 1-527 1-000,  Western  Gas  Marketing  USA  Ltd.  (Marketer).. 
CP91-885-000  (1-10-91),  ST91 -5266-000.  Utilicorp  United,  Inc.  dba  NMU  (LDC)._. 


Peak-day.  qecetDi/Oetrverv        Contract  date  rale 

Meceipi/oeirvery  schedule,  service 


average-day 
annual  Met 


points 


500.000     R  MN,  Ml 

500,000  .  D  MN,  Ml 
182.600,000 

1 ,000     R  MN 

1.000  ,  C  MN 
365.000  I 


type 


10-25-90 

IT 

Interruptitue 

10-18-90 
FT 


Related 

docket  arxJ 

start-up 


11-01-90 


11-01-90 


12.  Great  Lakes  Gas  Transmission  Co. 

[Docket  Nos.  CP91-808-^)00,  CP91-609-000, 
CP91 -810-000) 

January  11, 1991, 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company,  Suite  1600,  One 
Woodward  Avenue,  Detroit,  Michigan 
48226,  (Great  Lakes)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284,223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 


authorization  to  transport  natural  gas  on 
behalf  of  the  various  shippers  under  its 
blanket  certificate  issued  in  Docket  No, 
CP89-2198-000,  pursuant  to  section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection, '° 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'"These  pinor  notice  requests  are  not 
consolidated. 


shipper,  the  type  of  transportation,  the 
appropriate  transportation  rate 
schedule,  the  peak-day,  average-day, 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by  Great 
Lakes  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  Februarv'  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No,  (date  filed),  shipper's  name  (type  of  shipper) 


Peak -day, 
average-day. 
annual  Met 


Receipt/delivery 
points 


CP9 1-808-000  (1-04-91),  Peoples  Natural  Gas  Co  (LDC). 
CP91-809-000  (1-04-91),  Umcorp  Energy,  Inc  (Marketer). 
CP91-810-000  (1-04-91),  MichCon  Trading  Co  (Marketer) 


1.948     R    MN 
1,948         D    MN 
711,020 


R    MN,  Ml 
D    MN.  Ml 


400,000 

400,000 

146,000,000 

200.000  '  R    MN,  Ml 
200,000  ,      D    Ml 
73,000,000  1 


Contract  date  rate 

scheOuie  service 

type 


Meiated  docket, 
start-up  date 


10-16-90 
FT 
Firm 
10-22-90 

rr 

Interruptible 
10-23-90 
IT 
Interruptible 


ST91-5275-O00 

11-01-90 

ST9 1-526 1-000 
11-01-90 

ST91 -5270-000 

11-01-90 


2012 
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13.  National  Fuel  Gas  Supply  Corp. 

[Docket  Na  CP91-fleO-000| 

January  11.  IWl- 

Take  notice  that  on  January  8, 1991. 
National  Pad  Gas  Supply  Corporation 
(National).  Ten  Lafayette  Square. 
BuSalo.  New  York  14203.  flkd  in  Docket 
No.  CP91-86-000  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  and  part  157  of  the  Regulations 
under  the  Natwal  Cm  Act  (18  CHt  part 
157).  for  authority  to  abandon  certain  of 
the  compression  facilities  installed 
pursuant  to  the  authority  granted  in 
Docket  No.  CP70-76.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specifically.  National  proposes  to 
abandon  one  600  horsepower 
compressor  unit  located  at  ila  Corry 
Compressor  Station  in  the  Town  of 
Corry.  Erie  County.  Pennsylvania. 
National  states  that  the  certificate 
authorized  the  installation  of  two  600 
horsepower  units,  one  to  be  used  for 
storage  operations  and  the  other  for 
transmission  purposes.  National  further 
states  that  the  unit  used  for  transmission 
purposes  has  proved  unnecessary  and 
has  not  been  in  service  since  1983. 
National  asserts  that  it  has  a  buyer 
willing  to  pay  $29,000  for  the  engine 
portion  of  this  unit  and  that  it  will  scrap 
the  remainder  of  the  unit. 

Comment  date:  February  1,  1990,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


14.  Southem  Natural  Gas  Co. 

(Docket  Na  CP91-784-000| 

January  11. 1981 

Take  notice  that  on  December  31. 
1990,  Southern  Natural  Gas  Company 
(Southern)  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP91-784-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act,  for  authority  to 
abandon  its  transportation  service  for 
United  Gas  Pipe  Line  Company  (United) 
that  was  authorized  in  Docket  No. 
CP8O-509-000,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Southern  states  that  pursuant  to  a 
transportation  agreement  between 
Southern  and  United  dated  April  15. 
1980,  as  amended  July  9. 1980 
(Transportation  Agreement).  Southern 
agreed  to  transport  and  exchange  gas 
produced  from  the  Fort  Pike  Field. 
OHeans  Parish.  Louisiana  for  United's 
account  Because  United  has  indicated 
that  it  no  longer  needs  the  firm 
transportation  capacity  reserved  under 
the  terms  of  the  Transportation 
Agreement,  Southern  states  that  by 
Letter  Agreement  dated  December  13, 
1990,  the  parties  agreed  to  terminate  the 
Transportation  Agreement  as  of 
November  30, 1990.  Southern  further 
states  that  no  abandonment  of  facilities 
is  proposed  in  conjunction  with  the 
abandonment  of  this  transportation 
service.  Upon  receipt  of  the  requested 
abandonment  authority.  Southern  states 
that  it  would  file  appropriate  tariff 
sheets  to  cancel  Rate  Schedule  X-56  of 
its  FERC  Gas  Tariff.  Original  Volume 


No.  2.  which  consists  of  the  subject 
Transportation  Agreement. 

Comment  date:  February  1. 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

IS.  H.  United  Gas  Pipe  Line  Co. 

[Docket  No8.  CP91-848-000,  CP91 -849-000. 
CP91 -850-000  and  CP81 -851-000] 

January  11, 1991. 

Take  notice  that  United  Gas  Pipe  Line 
Company,  P.O.  Box  147&  Houston. 
Texas  77251-1478,  (Applicant)  filed  in 

the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §5  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CP88-6-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection." 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


' '  These  pnor  notice  requests  are  not 
consolidated. 


Docket  No 

fMdi 


CP91-S4S-000 

(1-7-91) 

CP91-S49-000 

(1-7-91) 

CP91-S50-000 
(1-7-91) 

CP91-S61-000 
(1-7-91) 


SNpper  name  (type) 


FRM,  Inc  Onirastate  pipedne) 

Biatap  P«ietra  Cofp  (intrasiato 


PeaK  day 

average  day. 

annual 

MMBtu 


Receipt  points 


Bishop  Pipeline  Corp    (Intrastate 
pipeOne) 

Artila  Energy  Marketing  Co.  (Maf- 
liaisrl. 


15.450 
15.450 

5.639.250 
41.200 
41.200 

15,038.000 
41,200 
41.200 

15.038,000 
206.000 
206.000 

75.190.000 


Varioua. 


.jto.. 


..do- 


Delivery  points 


Vanous. 


Contract  date,  rale 

sctiedule.  service 

type 


do. 
do 


10-15-90 
ITS 

(ntamjpdble 
10-22-90 

ITS 

lnierruptit>le 

11-1-90 

ITS 

interruptible 

3-1-90 

Firm 


Related  docket. 
Stan  update 


ST91-06012 
11-ie-90 

ST01 -05564 

11-19-90 

ST91 -05552 
11-19-90 

ST91 -05797 
11-12-90 
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16.  Natural  Gas  Pipeline  Co.  of  America 

[Docket  Nob.  CP91-861-000. "  CP91-862-000 
CP91-863-000) 

January  11, 1991. 

Take  notice  that  on  January  9, 1991, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Ilhnois  60148,  filed  in  the 
above  referenced  dockets,  prior  notice 
requests  pursuant  to  55 157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 


'•  These  prior  notice  requests  are  not 
consolidated. 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
582-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  prior  notice  requests  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  date  of  the  transportation 
agreement  between  Natural  and  the 
respective  shipper,  the  contract  number 
of  the  transportation  service  agreement, 
the  type  of  transportation  service,  the 
appropriate  transportation  rate 


schedule,  the  peak  day,  average  day, 
and  annual  volumes,  and  the  docket 
number  and  initiation  dates  of  the  120- 
day  transactions  under  5  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  Natural  and  is  included  in 
the  attached  appendix. 

Natural  alleges  that  it  would  provide 
the  proposed  service  for  each  shipper 
under  an  executed  transportation 
service  agreement  and  would  charge 
rates  and  abide  by  the  terms  and 
conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  February  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Doclcet  Ho.  trans, 
agree,  (contract  no.) 

Applicant 

Shipper  Name 

Peak  Day* 
avg.  annual 

Points  of— 

Stan  up  date,  rate 

schedule,  service 

type 

Related  <  docketa 

Receipt 

Delivery 

CP91-861-000, 

10-19-90 
(FGP-2540) 
CP9 1-862-000 

USS.  a  (fivision  of 
USX  Corp. 

Centran  Corp 

10.000 
10.000 

3.650.000 
30.000 
15,000 

5,475,000 
25,000 
15,000 

5,475,000 

TX,  IL,  4  AH — 

Vanous  existing 
pomts- 

Variooa  existing 
points. 

IL  A  TX.. 

11-1-90 

FTS 

Firm 

11-3-90 

ITS 

Interruptible 

11-30-90 

ITS 

interruptible 

ST91-4171-000 

do    

Various  existing 
points 

Vanous  existing 
points. 

S7«1-6281-000 

10-31-90  (IP- 
2777). 
CP91-863-000 

do 

Reliance  Gas 
Marketing  Co. 

ST91 -5282-000 

10-31-90  (IP- 
2774). 

'  Quantities  are  shown  in  MMBtu.  „  _^ ,    ,  ^    ^  r,      .  ..  „ 

«  The  ST  docket  Indicates  that  120-day  transportation  service  was  initiated  under  Section  284.223(a)  of  the  (Commission  s  Regulations. 


17.  Southern  Nattiral  Gas  Co. 

[Docket  No.  CP91-783-000] 
January  11, 1991. 

Take  notice  that  on  December  31, 
1990,  Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP91-783-000  an 
apphcation  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act,  for  authority  to 
abandon  its  transportation  service  for 
United  Gas  Pipe  Line  Company  (United) 
that  was  authorized  in  Docket  No. 
CP78-284-000,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Southern  states  that  pursuant  to  a 
transportation  agreement  between 
Southern  and  United  dated  April  5. 1978, 
(Transportation  Agreement),  Southern 
agreed  to  receive  gas  from  the  Block  57 
Field,  Eugene  Island  area,  offshore 
Louisiana  for  United's  account  and 
deliver  the  gas  to  United's  offshore 
facilities  in  Block  32,  Eugene  Island 
area,  offshore  Louisiana.  Because 
United  has  indicated  that  it  no  longer 
needs  the  firm  transportation  capacity 
reserved  under  the  terms  of  the 
Transportation  Agreement,  Southern 


states  that  by  Letter  Agreement  dated 
December  13, 1990,  the  parties  agreed  to 
terminate  the  Transportation  Agreement 
as  of  November  30, 1990.  Southern 
further  states  that  no  abandonment  of 
facilities  is  proposed  in  conjunction  with 
the  abandonment  of  this  transportation 
service.  Upon  receipt  of  the  requested 
abandonment  authority.  Southern  states 
that  it  would  file  appropnate  tariff 
sheets  to  cancel  Rate  Schedule  X-44  of 
its  FERC  Gas  Tarifff,  Original  Volume 
No.  2,  which  consists  of  the  subject 
Transportation  Agreement. 

Comment  date:  February  1, 1991,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

18.  Transcontiaential  Gas  Pipe  Line 
Corp..  Transcontinential  Gas  Rpe  Line 
Corp..  Panhandle  Eastern  Pipe  Line  Co.. 
Tennessee  Gas  Pipeline  Co. 

[Docket  Nos.  CP91-85WXX).  CP91-854-000. 
CP91-855-000  and  CP91-856-000) 

January  11, 1991. 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  ftilly 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  pubhc  inspection.*' 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  5  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  a..d  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  February  25. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


"  These  pnor  notice  requests  are  not 
consolidated. 
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Oocfcet  Ho.  (data 


A«*c»nl 


Shipper  name 


CP91-«53-000 
1-8-91 

CP91 -854-000 
1-8-01 

CP91 -855-000 
1-6-91 

CP9 1-856-000 
1-8-91 


TrantcoiitmerUal  Gas  Pipe  Line 
Ccxp.,  PO  Box  1396,  Hous- 
ton, TX  77251 

Tranacomtnantal  Ga*  Pv  !-<"• 
Corp..  PO.  Bo«  1396.  Hous- 
ton. TX  77251 

Panhandle  Eastern  Pipe  Line 
Co..  PO  Bo«  1642.  Hooelon. 
TX772S1-1642 

TenneaaM  Gm  Pipetme  Co. 
P.O.  Box  2511.  Houston,  TX 
77252 


Unioo  Texas 
Devetopmeot  Ccp 

Graham  Energy 
Marltetjng  Corp 

Amgas.  Inc ....— 


Graham  Energy 
Marketing  Corp 


Peak  day' 
avg  annuit 


Potnts  of— 


Reoa«>t 


4a000    ON.  LA . 
20,000 
7  300,000  I 

100.000  I  LA 

100,000 

36.500.000 

40 

20 

7.300 

100.000 

100.000 

36,500.000 


CO.  lU  KS,  Ml, 
OH.  OK.  TX. 
WY. 

Off  LA,0«. 

TX.  LA,  TX. 
MS.  AL. 


Off  LA.. 
LA,  MS.. 

IL — 


LA.MS,  AL, 
WV,  TN,  KY. 


Stsvl  up 
date  rate 
sctwduto 


11-1-90 

rr 
ii-i-«) 

IT 

11-1-90 
PT-I 

12-1-00 

IT 


Reiateo''  dockets 


CP88- 328-000 
ST91 -4983-000 

0988-328-000 
ST91 -4981 -000 

CPe6- 585-000 
ST91 -5364-000 

CP87-1 15-000 
ST9 1-622 1-000 


i  nTS^dSJrS^JiS^ST^^^.'S^^K^transporia^^  carfhcate   I.  an  ST  docKet  «  shown,  120-day  transportafon  sendee  ».as  reported  .n  rt 


19.  Chevron  U.Sj\.  Inc..  et  al. 

(Docket  Na  CI61-1441-O01,  et  aJ.\  '* 
January  11. 1991. 
Take  notice  that  each  of  the 

'*  This  notic*-  does  not  provide  for  consolidation 
for  heanng  of  the  several  matters  coverwi  herein. 


Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates  as 
described  herein,  all  as  more  fully 
described  in  the  respective  applications 


which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Comment  date:  January  30, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 


Docket  No  and  date  Wed 


Applicant 


CI61-1441-001,  D.  12-10-90 


CI61 -144 1-002.  D.  12-26-90.. 


CI77-230-003.  D.  11-13-90... 


091-12-000  (071-559).  0.  11-15-90- 

CI91 -12-000  (CI73-«3S).  D,  11-15-90  . 

091-14-000  (077-606).  D,  11-28-90 
CW1-21-000  (CI60-334).  0.  12-20-00  . 


CI91-22-O00  (G-e640>.  D.  12-20-90  . 
Cl»1 -23-000  (G-6045V  a  12-20-00- 


Chevron  U  S.A.  Inc..  P.O.  Box  3725. 
Houston,  TX  75253-3725. 


Chevron  USA  Inc.. 


Oryx  Energy  Compare,  P  O  Box  2660. 
CMteS.  TX  75221-2S80 

OXY   USA  Inc,   PO    Box  300.  TuJsa. 
OK  74102 


Purchaser  and  location 


Descnption 


OXY  USA  inc. 


Conoco  Inc..  PO.  Box  2197,  Houstoa 
TX  77252. 
1  Oryx  Energy  Company „ — 


0191-24-000  (G-18243J,  0.  12-20-90 

C191 -25-000  (G-fl«48),  O,  12-20-90... 

CI91-26-000  (G-6643).  D.  12-20-00... 
CI91-27-000  (G-2991).  0.  12-20-90... 

CI9 1-30-000  (065-531),  0,  12-26-90 

CI91-31-000  fQ-71»3).  0. 12-31-90. 


Oryx  Energy  Company.. 
Oryx  Energy  Company. 

Oryx  Energy  Company.. 

Oryx  Energy  Company. 

Oryx  Energy  Company 
Oryx  Ef>ergy  Company 


BHP  Petroteum  (Americas)  Inc.,  5847 
San  Felipe,  Suite  3600,  Houston.  TX 
77057 

Unocal  Exploration  Corporation,  PO 
Box  7600,  Los  Angeles.  CA  90051 


Lone  Star  Gas  Company,  Durart 
Soutt>east  Field,  Byran  County,  Okla- 

homa. 

{jone  Star  Gas  Company,  Durant 
Southeast  Field,  Bryan  County.  Okla- 
homa. 

Texas  Gas  Transmission  Corporation, 
aayou  Mallet  South  Field.  Acad:a 
Pansh,  Louwiana. 

Cokjmtxa  Gas  Transmission  Corpora-  | 
tion,  Kentland  Coal  and  Coke  Co  #1  i 
and  #2,  P*e  County.  Kentucky  | 

ColumtM  Gas  Transmisswn  Corpora- 
txjn.  LydM  Belcher  Unit.  Pike  County, 
Kentucky 

Lone  Star  Gas  Comparry.  Sholem  Ale- 
chem  Field,  Carter  County.  Oklahoma. 

Natural  Gas  Pipeline  Company  of 
Amenca,  CntJendon  Field,  Winkler 
County,  Texts. 

Umied  Gas  Ppe  Line  Company  Carth- 
age Field.  Panola  County.  Texas. 

United  Gas  Pipe  Lme  Company.  Cotton 
Valley  FieM,  Webster  Parish,  Louisi- 
ana. 

Texas  Gas  Trananvsaran  Corporation, 
Carthage  '^leid.  Panola  County, 
Texas. 
Texaa  Gas  Tranamisann  Corporatk>n. 
Carttvge  Field.  Panola  County, 
Texas 
United  Gas  Pipe  Line  Company,  Carth- 

iQe  Fiakl,  Panola  County,  Texaa, 
Tex^  Gas  Transmission  Corporation, 
Carthage     Fiekl.     Panola.     County, 
Texas 
Natural    Gas    Ppatna    Company    of 
America.    Indian   Basm   Field.   Eddy 
County,  New  Mexico 
Texas  Gas  Transmission  Corporation. 
Carthage     FieW,      Panola     Courrty, 

I     Texas. 


Assigned  8-1-90  to  Chase  Petroleum 
Ltd,  Hondo  Oil  4  Gas  Company. 
MSG  Petroleum  Partners,  Ltd..  and 
SHELRO  Petnsleum  Corporattoa 

Assigned  8-1-90  to  EXOK,  Inc. 


Assigned  10-12-90  to  Ernest  Bieber. 


Assigned  1-1-90  to  ColumtM  Natural 
Resources,  Inc. 

Assigned  1-1-90  to  Columbia  Natural 
Resources.  Inc. 

Aasiyied  10-1-90  to  LE  Jones  Pro- 
duction Company. 

Assigned  10-1-89  to  Headington  Min- 
erals, lr)C. 

Aaaiywd    9-1-90    to    Umon    Paci1« 

Texas,  Inc. 
Assigned  1-1-90  to  Hunt  Oil  Company. 


Assigned    9-1-00    to    Union    Pacific 

Texas.  Inc. 

Assigned    9-1-90    to    Union    Pacific 
Texas,  Ifw 

Assigned    9-1-00    to    Union    Pacific 

Texas,  Inc 
Assigned    9-1-90    to    Union    Pacific 

Texas.  Inc. 

Aaaigned  11-1-90  to  Neaiburg  Explora- 
tion Company. 

Assigned   10-1-89  to  Sun  Operating 
Limited  Partnersh^), 


Filing  Code:   A-lnitial   Service;   B-Abandonment;  C-Amendment  to  add  acreage;   D-Assignmenf  of  acreage;  E-Succe»8ion;  F-Partial  SoccessKm. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  National 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  the  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  piu-suant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 


Standard! 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  *trith  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wrill  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-1207  Filed  1-17-91;  8:45  am) 
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[Proiect  No.  5-021,  -022.  and  -023 
Montana] 

Montana  Power  Co.;  Public  Meeting 

)anuai7  10. 1991. 

The  Federal  Energy  Regulatory- 
Commission  (Commission)  will  conduct 
a  public  meeting  on  February  13, 1991, 
regarding  the  fish  and  wildlife  mitigation 
plan  (plan)  for  the  Kerr  Hydroelectric 
Project  (FERC  Project  No.  5)  filed  with 
the  Commission  on  June  22, 1990.  The 
public  meeting  wrill  be  held  in  the 
Winchester  Room  of  the  Best  Western- 
Outlaw  Inn,  1701  Highway  93  South, 
Kalispell,  Montana,  and  will  begin  at 
7;30p.m. 

The  public  meeting  will:  (1)  Present 
the  elements  of  the  plan:  (2)  answer 
questions  to  clarify  the  plan;  and  (3) 
encourage  statements  from  the  public 
and  experts  on  issues  and  concerns 
regarding  implementation  of  the  plan  as 
filed  with  the  Commission  on  June  22. 
1990. 

The  meeting  will  be  recorded  by  a 
stenographer  and  a  copy  of  the 
transcript  will  become  a  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  Kerr  Hydroelectric 
F*roject.  Individuals  presenting 
statements  at  the  meeting  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Persons  choosing  not  to  speak  at 
the  meeting,  but  who  have  views  on 
the  plan  or  information  relevant  to  the 
plan,  may  submit  written  statements  for 
inclusion  in  the  public  record.  Written 


statements  or  correspondence  shonid  be 
send  to  The  Secretary,  Federal  Energy 
Regulatory  Commission,  Mail  Code: 
DPCA,  HL-21.1,  825  N.  Capitol  St..  NE.. 
Washingtoa  DC  20426,  and  dearly  show 
the  following  caption  on  the  first  page: 
Kerr  Hydroelectric  Project,  Fish  and 
Wildlife  Mitjgabon  Plaa.  Montana. 
FERC  No.  5-021,  -022.  -023. 

For  further  informatioa  please  contact 
Patrick  K.  Murphy  at  (202)  219-2659. 

Lois  O.  CasheU. 

Secretary. 

(FR  Doc  91-1206  Filed  1-17-81;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-SMS-I] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Nobce. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  February  19,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Tit!e:  Information  Collection  from 
States  in  Accordance  with  the  CERCLA 
Capacity  Assurance  Process,  (EPA  ICR 
*1343.02).  This  is  a  renewal  of  a 
currently  approved  collection. 

Abstract:  EPA  requires  States  to 
provide  data  and  program  information 
biennially  to  assure  that  they  have  an 
adequate  capacity  to  manage  the 
hazardous  waste  expected  to  be 
generated  within  their  borders. 
Specifically  each  state  must  report  on 
its:  (1)  Understanding  of  its  current 
hazardous  waste  management  system, 
(2)  waste  minimization  program.  (3) 
projected  future  in-state  generation, 
imports,  and  exports  of  hazardous 
waste.  (4)  projected  future  hazardous 
waste  management  system,  and  (5) 
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projected  slate  and  regional  shortfalls  of 
hazardous  waste  management  capacity. 

Burden  statement-  The  estimated 
average  public  reporting  burden  for  this 
collection  of  information  is  about  4,368 
hours  per  state.  This  estimate  includes 
all  aspects  of  the  information  collection 
including  time  for  reviewing 
instructions,  gathering  data,  and 
preparing  and  submitting  the 
information  to  the  Agency. 
Respondents:  States  and  Territories 
Estimated  No.  of  respondents:  56 
Estimated  total  annual  burden  of 
respondents:  244,608  hours 
Frequency  of  collection:  biennially 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch.  401  M  Street  SW.. 
Washington.  DC  20460 
and 
Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street 
NW.,  Washington,  DC  20530. 

Dated:  January  14,  1991. 
Paul  Lapaley. 

Director,  Regulatory  Management  Division. 
(FR  Doc.  91-1300  Filed  1-17-91;  8:45  am) 
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(ER-fRL-3«M-ei 

Env1ronm«ntal  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  31, 1990  through 
January  4, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  13. 1990  (55  FR  13949). 

Draft  EISs 

ERP  So.  D-FAA-C51012-NY  Rating 
E02,  Stewart  International  Airport 
Properties  Improvement,  Orange 
County.  NY. 

Summary.  EPA  expressed 
environment  objections  to  the  proposed 
project  because  of  potential  adverse 
impacts  to  wetlands,  a  deficient 
alternatives  analysis,  lack  of 
information  regarding  secondary  and 
indirect  impacts,  incomplete 


infrastructure  information,  and  a 
deficient  noise  impact  analysis.  EPA 
requested  that  additional  information  be 
provided  in  the  final  EIS  to  address 
these  issues. 

ERP  No.  D-SFW-I64004-WY  Rating 
LO,  Cokeville  Meadows  National 
Wildlife  Refuge,  Management  Plan. 
Land  Acquisition.  Implementation,  Bear 
River  Valley,  Lincoln  County,  WY. 

Summary:  EPA  has  no  objections  to 
the  proposed  project. 

ERP  No.  D-UAF-A11069-AL  Rating 
ECl,  Anniston  Army  Depot  On-Site 
Facility  for  Disposal  of  Stockpiled 
Chemical  Agents  and  Munitions, 
Construction  and  Operation,  Calhoun 
County,  AL 

Summary:  EPA  requested  clarifying 
information  on  emergency  preparedness 
and  prevention  measures  and  county 
participation  in  emergency  preparedness 
exercises  and  committees. 

Final  EISs 

ERPNa  F-BPA-L05199-WA, 
Adoption — Cowlitz  Falls  Hydroelectric 
Project  No.  2833,  Power  Acquisition  and 
section  404  Permit,  Lewis  County,  WA. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERPNa  F-COE-C36053-NY, 
Limestone  Creek  Local  Flood  Protection, 
Implementation,  Fayetteville,  Onondaga 
County,  NY. 

Summary.  EPA  believes  the  final  EIS 
has  adequately  addressed  concerns  and 
has  incorporated  the  measures 
recommended  in  comments  on  the  draft 
EIS.  Accordingly,  EPA  does  not  object  to 
the  implementation  of  this  project. 

ERP  No.  F-COE-C36057-NY. 
Limestone  Creek  Flood  Damage 
Reduction  Plan,  Implementation. 
Manlius,  Onondaga  County,  NY. 

Summary.  EPA  fells  the  final  EIS  has 
adequately  addressed  concerns  and  has 
incorporated  the  measures  EPA 
recommended  in  comments  on  the  draft 
EIS.  Accordingly,  EPA  does  not  object  to 
the  implementation  of  the  project. 

ERPNa  F-FHW-U0170-OR,  US  30/ 
Columbia  River  Highway  Improvements, 
Bennett  Road  to  Columbia  Road, 
Funding  and  404  Permit,  Columbia 
County,  OR. 

Summary.  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERPNa  F-N0A-A91 056-00,  Atlantic 
Coast  Red  Drum  Fishery  Management 
Plan,  Implementation,  Exclusive 
Economic  Zone  (EEZ)  of  the  east  coast 
of  MA,  NH,  MA,  RI,  CT,  NY,  NJ,  PA.  DE. 
MD,  VA.  NC.  SC.  GA.  and  FL. 


Summary.  Review  of  the  final  EIS  has 
beeli  completed  and  the  project  found  t" 
be  satisfactory.  No  formal  letter  was 
sent  to  the  agency. 

ERP  No.  F-UMT-K54018-CA.  Colma 
BART  Station  Project.  Transit 
Improvements.  Funding,  San  Mateo 
County,  CA. 

Summary.  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal  letter 
was  sent  to  the  agency. 

Dated:  )anuary  15, 1991. 
Anne  Norton  Miller. 

Director.  FALD.  Officeof  Federal  Activities. 
[FR  Doc.  91-1325  Filed  1-17-91;  8:45  amj 
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[ER-FRL-3898-5] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  January  07. 1991  Through  January 
11, 1991  Pursuant  to  40  CFR  1506.9. 
EIS  No.  910005.  Draft  EIS,  AFS,  CA, 
Gillibrand  Soledad  Canyon  Mining 
Operations  Management  Plan. 
Implementation,  Angeles  National 
Forest.  Los  Angeles  County.  CA. 
Due:  March  12. 1991,  Contact- 
Charles  McDonald  (818)  574-5257. 
EIS  No.  910006,  Draft  EIS,  AFS,  CA. 
Mt.  Reba  Ski  Area  Expansion, 
Stanislaus  National  Forest,  Special 
Use  Permit,  Calaveras  Ranger 
District,  Alpine  County,  CA,  Due: 
March  04, 1991,  Contact:  Claire  C. 
Huking  (209)  795-1381. 
EIS  No.  910007,  Final  EIS,  GSA.  Ml. 
Internal  Revenue  Service  Detroit 
Computing  Center  Expansion. 
Construction,  Wayne  County,  MI, 
Due:  February  19, 1991.  Contact:  Ms. 
Sharon  Malloy  (312)  353-5610. 
EIS  No.  910008,  Draft  EIS,  FAA,  WA. 
Bellingham  International  Airport 
Runway  Extension.  Construction 
and  Operation.  Airport  Layout  Plan, 
Approval  and  Funding,  Whatcom 
County,  WA,  Due:  March  04, 1991. 
Contact:  Dennis  G.  Oseenkop  (206) 
227-2611. 
EIS  No.  910009.  Draft  EIS,  AFS,  MT, 
Upper  Ruby  Cattle  and  Horse 
Allotment  Management  Plan, 
Centennial  Divide  Road  No.  100 
Reconstruction  and  Management 
Area  Designation  for  portions  of  the 
Ruby  River,  Implementation, 
Beaverhead  National  Forest. 
Sheridan  Ranger  District.  Madison 
and  Beaverhead  Counties.  MT.  Due: 
March  04, 1991  Contact:  Ronald 
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Stellingwerf  (406)  683-3900. 
EIS  No.  910010.  Draft  EIS.  FRC.  CA. 
Pacific  and  Altamont  Natural  Gas 
Transmission  Pipeline  Projects. 
Construction.  Operation  and 
Maintenance,  section  10  and  404 
Permits,  extending  from  Canada  to 
CA.  Due:  March  01 1991  Contact- 
Mark  Kalpin  (202)  208-0018. 
EIS  No.  910011.  Final  EIS.  AFS.  OR. 
Mount  Hood  Ski  Area  Additional 
Development  and  Expansion. 
Master  Plan  Approval.  Special  Use 
Permit.  US  Department  of 
Commerce  Permits  and  US  COE 
Section  404  Permit,  Mount  Hood 
National  Forest,  Hood  River 
County,  OR,  Due:  February  19, 1901, 
Contact  Douglas  E.  Gochnour  (503) 
866-0700. 
EIS  No.  910012,  Final  EIS,  REA,  FL 
Hardee  Power  Station  and  Related 
Facilities,  230kV  Tmasmission  Line 
and  Natural  Gas  Pipeline, 
Construction  aiui  Operation,  Loan 
Guarantee,  NPDES  Permit  Hardee, 
Polk.  DeSoto.  Lee  and  Charlotte 
Counties,  FL  Due:  Febroary  19. 
1991.  Contact-  Alex  M.  Cockey  (202) 
382-8437. 
EIS  No.  910013.  Final  Supplement, 
COE.  NY.  NJ.  Port  of  New  York- 
New  Jersey  Dredged  Material 
Disposal  Project  Use  of 
Subaqueous  Borrow  Pits  for 
Disposal  of  Dredged  Material 
Designation.  Updated  Information. 
NY  and  NJ,  Due:  February  25, 1991, 
Contact:  Len  Houston  (212)  284- 
4862. 
EIS  No.  910014,  Draft  EIS,  BLM,  NV, 
Betze  Open  Pit  Gold  Mine 
Expansion,  Implementation  Elko 

and  Eureka  Counties,  NV,  Due: 
March  11, 1991,  Contact  Nick 

Rieger  (702)  738-4071. 
EIS  No.  910015,  Draft  EIS,  FHW.  VT. 

1-89  Interchange  in  the  town  of 

Bolton  and  US  2  between 

Watersburg  and  Richmond. 

Construction  Funding,  Chittenden 

and  Washington  Counties.  VT.  Due: 

March  15. 1991.  Contact  George 

Jensen  (802)  828-4423. 
EIS  No.  910016.  Third  Draft  Supplem. 

NOA.  WA.  OR.  CA.  Pacific  Coast 

Groundfish  Fishery  Management 

Plan  (FMP),  License  Limitation 

Program.  Approval  and 

Implementation  of  Amendment  No. 

6,  OR.  WA  and  CA.  Due:  March  04. 

1991,  Contact  Rolland  Schmitten 

(206)  526-615a 
EIS  No.  910017.  Revised  Draft  EB. 

AFS,  NH.  Loon  Mountain  Ski  Area. 

South  Mountain  Expansion  Project. 

Additimal  faifotmation.  Special  Use 

Permit.  Vy^te  Mountain  National 

Forest.  Qrafton  County,  NH.  Due: 


March  04. 1991.  Contact  Ned 
Therrien  (603)  528-8721. 

Amaoded  Notices 

EIS  No.  900435.  Draft  EIS,  AFS.  MT. 
Flathead  National  Forest  Land  and 
Resource  Management  Plan. 
Amendment  No.  10  Open  Road 
Density  Standard  for  Non- 
Wilderness  Portion  of  the  Forest 
Implementation,  Flathead.  Lake. 
Lincoln  and  Missoula  Counties. 
MT..  Due:  March  01, 1991.  Contact 
Charles  Snyder  (406)  755-5401. 
Published  FR  12-07-90— Review 
period  extended. 

Dated:  January  15. 1991. 

Anne  Muiluu  NfiUw, 

Director.  FALD  Office  of  Federal  Activities. 

(FR  Doc.  91-1324  Filed  1-17-91;  8:45  amJ 
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Science  Advisory  Board;  Ecologteal 
Processes  and  Effects  Committee; 
Ecologteal  Monitofing  Subcommtttee; 
Marine  DIseaae  Diagnostic  Task 
Group;  Open  Meetings 

Under  Public  Law  92^463,  notice  is 
hereby  given  that  two  meetings  of 
subgroups  of  the  Ecological  Processes 
and  Effects  Committee  (EreC)  of  the 
Science  Advisory  Board  (SAB)  will  be 
held  on  February  l»-20, 1991,  and  March 
18-19, 1991. 

The  Marine  Disease  Diagnostic  Task 
Group  will  meet  at  the  EPA 
Environmental  Research  Laboratory, 
Sabine  Island,  Gulf  Breeze,  Florida 
32561.  This  meeting  will  start  at  9  a.m. 
on  February  19  and  will  adjourn  no  later 
than  5  p.m.  on  February  20.  and  is  open 
to  the  public.  The  main  purpose  of  this 
meeting  is  to  review  plans  that  are  being 
developed  by  EPA  to  develop  a  Marine 
Disease  and  Diagnostic  Center  at  the 
Gulf  Breeze  research  laboratory.  The 
review  will  include  a  limited  tour  of  the 
facilities,  and  it  will  focus  on  EPA's  five 
year  plan,  proposed  structure  of  the 
organization,  and  the  research  agenda 
for  the  center.  Copies  of  background 
documents  for  this  meeting  are  available 
from  Dr.  Robert  Menzer.  Director  of  the 
Gulf  Breeze  Environmental  Research 
Laboratory  (Phone:  (904)  932-6311). 

The  Ecological  Montoring 
Subcommittee  will  meet  at  the  Howard 
Johnson.  National  Airport  2650  JefFerson 
Davis  Highway.  Arlington,  VA  22202  on 
Mardi  lS-19, 1991.  The  neetmg  *viU 
start  at  9  a  a.  on  Nterch  IS  and  will 
adjourn  no  later  than  5  p.ra.  on  March 
19.  and  is  open  to  the  public  The  main 


purpose  of  this  nkeeting  is  to  review  a 
long-term  strategy  for  the  Ecological 
Monitoring  and  Assessment  Pro-am 
(EMAP)  that  is  being  developed  by  EPA 
and  to  receive  a  briefmg  on  the 
relationship  between  EMAP  and  EPA 
research  on  ecological  risk  assessment 
The  Subcommittee  will  also  receive 
updates  on  two  otlier  ekments  of  the 
EMAP:  Landscape  characterization  and 
Statistical  Design.  Copies  of  background 
documents  for  this  meeting  are  available 
from  Dr.  Rick  Unthurst  USEPA- 
OMMSQA.  401  M  St.  SW..  Washington, 
DC  20460  (Telephone;  (202)  382-5767). 

For  additional  information  concerning 
either  meeting  or  to  obtain  an  agenda, 
please  contact  Dr.  Edward  Bender, 
Designated  Federal  Official  Ecological 
Processes  and  Effects  Committee 
(EPEC).  Science  Advisory  Board  (A- 
101-F).  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460  (Phone:  (202)  382-2552;  Fax: 
(202)  475-9663).  Anyone  wishing  to 
make  a  presentation  at  the  meeting 
should  forward  a  written  statement  to 
Dr.  Bender  no  later  than  January  25, 1991 
for  the  Ecological  Momtonng 
Subcommittee  meeting  and  no  later  than 
February  1,  for  the  Task  Group  meeting. 
The  Science  Advisorj-  Board  expects 
that  the  public  statements  presented  at 
its  meetings  will  not  be  repetitive  of 
previously  submitted  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  Seating  at  both  meetings  will 
be  on  a  first  come  basis. 
Dated:  januar>  8. 1991. 

Donald  Banw. 

Director.  Science  Advisory  Board 

[FR  Doc.  91-1054  Filed  1-17-91;  8:45  amJ 

NLUNQ  COM 


[OPTS-59290A;  FRL-3874-71 

Certain  Chsmtesis;  Approval  of  a  Test 
Marketing  EMMiptton 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Notice. 


StiMMAIlY:  This  notice  announces  EPA's 
approval  of  applications  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  TZass. 
EPA  has  de^gnated  these  applications 
as  TME-91-2,  TME-91-»,  and  TME-Ol- 
4.  The  test  marketiDg  condibons  are 
described  below. 
EFFIcnvE  DATE  January  11. 1991. 
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FOfl  FUfTTNIR  INPOMIATION  COMTACT 

Rick  Keigwin.  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611,  401  M  St.  SW.,  Washington,  DC 
2046a  (202)  382-2440. 

SUPPLEMENTARY  INPOMMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

EPA  hereby  approves  TME-91-2, 
TME-91-3.  and  TME-91-4.  EPA  has 
determined  that  test  marketing  of  these 
new  chemical  substances  described 
below,  under  the  conditions  set  out  in 
each  TME  application,  and  for  the  time 
period  and  restrictions  specified  below, 
will  not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
Production  volume,  use,  and  the  number 
of  customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
tlie  applications  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-91-2,  TME-91-3,  and 
TME-91-4.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substances  is 
restricted  to  that  approved  in  the 
specific  TME.  In  addition,  the  applicant 
shall  maintain  the  following  records 
until  5  years  after  the  date  they  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1.  Records  of  the  quantity  of  each 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  each 
TME  substance. 


TME-91-2 

Date  of  receipt:  November  29. 1990. 

Notice  of  receipt:  December  26, 1990 
(55  FR  53044). 

Applicant:  Confidential. 

Chemical:  (G)Fatty  amine  salt  of  a 
sulfonate  aromatic  compound. 

Use:  (G)  A  coating  additive  for  open, 
non-dispersive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

TME-91-3 

Date  of  receipt:  November  29, 1990. 

Notice  of  receipt:  December  26, 1990 
(55  FR  53044). 

Applicant:  Confidential. 

Chemical:  (G)  Fatty  amine  salt  of  a 
Cl8  fatty  ester  of  a  mineral  acid. 

Use:  (G)  A  coating  additive  for  open, 
non-dispersive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

TME-91-4 

Date  of  receipt:  November  29, 1990. 

Notice  of  receipt:  December  26, 1990 
(55  FR  53044). 

Applicant:  Confidential. 

Chemical:  (G)  Fatty  amine  salt  of  a 
C12-C15  fatty  ester  of  a  mineral  acid. 

Use:  (G)  A  coating  additive  for  open, 
non-dispersive  use. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 


Dated:  January  11, 1991. 
|ohn  W.  Melooe, 

Director,  Chemical  Control  Division,  Office  of 
Toxic  Substances. 

(FR  Doc.  91-1301  Filed  1-17-91;  8:45  am] 

BtUJNO  CODC  (Mft-SO-f 

FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  Na  1834] 

Petitions  for  Reconsideration  of 
Actions  in  Rule  Making  Proceedings 

January  15, 1990. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422.  Oppositions  to  these  petitions 
must  be  filed  February  4, 1991.  See 
§  1.4(b)  (1)  of  the  Commission's  rules  (47 
CFR  1.4(b)  (1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Monroeviile  and  Thomasville, 
Alabama)  (MM  Docket  No.  89-362.  RM 
Nos.  6694  »  6893) 
Number  of  petitions  filed;  1 

Subject:  Amendment  of  Section  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Greenwood,  South  Carolina] 
(MM  Docket  No.  89-404,  RM-6895) 
Number  of  petitions  filed:  1 

Subject:  Amendment  of  Section  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Clinlonville,  New  Holstein  & 
Wauloma,  Wisconsin)  (MM  Docket  No, 
89-548,  RM-7017) 
Number  of  petitions  filed:  1 

Subject:  Amendment  of  Section  73.202(b). 
Table  of  Allotments,  FM  Broadcast 
Stations,  (Mt.  Pleasant.  Iowa)  (MM 
Docket  No.  90-103.  RM-7174) 
Number  of  petitions  filed;  2 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  91-1317  Filed  1-17-91;  8:45  am] 

BILUMQ  CODE  1712-01-11 

Applications,  Hearings, 
Determinations,  etc.:  AJP 
Communications  Investment  Co.,  Inc. 
etai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  5  new  FM  stations: 
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MM 

Applictvit.  city  and 

FHeNo 

docket 

State 

No. 

A.  AJP 

BPH-e90411MB... 

90-582 

Communtcalions 

Investmeni  Co., 

Inc.;  I<te»w  Falls,  ID 

B- SPH  Aswciates; 

BPH-«90412»^A... 

Idaho  FaHs.  to 

C.  Country 

BPH-«90412MG... 

Investfnents 

bmitod  Partnership; 

Idaho  Falta,  10. 

Issue  Heading  and  Applicant(s) 

1.  Air  HazartL  A-C 

2.  Environmental,  A 

3.  Comparative,  A-C 
3.  Ultimate,  A-C 

D 


Applicant,  city  and 
State 


A.  Kelly  Vaughan 

Busch;  West 

l^fayette,  IN. 
B  Virginia  Jo  A  Jack 

McFadden,  Sr.; 

West  Latayette,  IN. 
C.  WMRI.  Inc.;  West 

L^ayette.  IN 
D  West  Lafayette 

Commurucations, 

Inc.;  West 

Ljilayette,  IN. 
E  Hicks  Broadcastir>a 

CorporatKXi;  West 

Latayette.  IN. 
F  Goodnch  Theaters, 

Inc.,  West 

Lafayette,  IN. 


Fi»eNo. 


docket 
No. 


BPH-880822MA.. 

BPH-880824MB.. 

BPH-680825MT ... 
BPH-e80e25NH ... 

BPH-880825NU ... 


BPH-e80e24NB 
(dismissed 
herein). 


90-683 


Issue  Heading  and  Applicants 

1.  Air  Hazard,  A.CD.E 

2.  Comparative.  A,B,C,D.E,F 

3.  Ultimate,  A,B,CD,E.F 

HI. 


Applicant,  city  and 
State 

File  No 

docket 
No. 

A.  Angela  M.  Segal, 

Homer,  LA. 
B  Alfred  T  Moore  Jr 

and  Eltwrt  Wiggins 

Giies  d/b/a  NWLA 

Broadcasting  Co ; 

Homer.  LA. 
C  Marcus  D  Jones 

d/b/a  Fresh  Radio; 

Horm.  LA. 
D  M.S.C. 

Communications, 

lr>c.;  Homer.  LA. 
E  Horrier 

Broadcasting, 

Homer.  LA 

BPH-681026MA... 
BPH-88 1026MB... 

90-584 

BPH-6ei026MQ 

BPH-681026MH.. 

8PH-e8l026MJ... 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  C  D 

2.  Comparative,  A-E 

3.  Ultimate,  A-E 

IV. 


Appkcanl  city  and 
SUte 


File  No. 


A.  North  Shore 
Communications, 
lr»c.;  Lacombe.  LA 

B.  North  Shore 
Broadcasting 
Limitad  Partnership; 
Lacombe,  LA. 

C.  North  Lake  Radio, 
Inc.;  Lacombe.  LA. 

D.  Lacomt>e 
Broadcasting 
Service;  Lacombe. 
LA 

E.  Wilkam  Seller; 
Lacombe.  LA 

F  Lacombe 
Community 
Broadcasters.  Inc.; 
Lacombe.  LA. 


docket 
No 


BPH-e90123MF  . 
BPH-e90123M.... 


BPH-e90123MH  . 
BPH-690123MN. 

BPH-890123MW 
BPH-89C123MX 


90-590 


Issued  Heading  and  Applicant 

1.  Air  Hazard.  E 

2.  Comparative.  A-F 

3.  Ultimate,  A-F 


Applicant  city,  state 


File  No. 


A  Teresa  B.  Lowry. 

Wamor.  AL 
8  G.  Dean  Pearce: 

Wamor.  AL 
C.  Media  Enterpnses 

of  Wamor.  Inc.. 

Wamor.  AL 
D  (Rk*  L  Jones. 

James  Michael 

ArxJerson  and 

Annie  Grace 

Morgan  d/b/a) 

Wamor 

Communications; 

Wamor,  AL 
E-  Ross  Broadcasting 

Company.  Inc . 

Wamor.  AL 
F  Henry  S  Granger. 

Jr  i  Wamor.  AL 


BPH-891214MJ  . 
BPH-891215MO. 
BPH-891218MG. 

BPH-e91218MH. 


docket 
No. 


BPH-891218MI.. 


BPH-891218MJ 
(returned 

tierein) 


90-589 


Issue  Heading  and  Applicants 

1.  Air  Hazard,  C 

2.  Comparative,  A-F 

3.  Ultimate,  A-F 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 


entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  if  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  if 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW,. 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commisson's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  fan  Gay, 

Assistant  Chief  Audio  Services  Division. 
Mass  Media  Bureau. 
|FR  Doa  91-1250  Filed  1-17-91;  8:45  am] 
aiLUNQ  COM  t7yi-o\-*t 


FEDERAL  RESERVE  SYSTEM 

Community  Bancshares,  Inc.; 
Formation  of.  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nont>anking  Co. 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
section  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)t8))  and  Section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
225.25  of  Regulation  Y  as  closely  related 
to  banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  olhen\ise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
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proposal  can  "reasonably  be  expected 
to  produce  beneOts  to  the  public,  such 
as  greater  convenience,  Increased 
competition,  or  gains  in  efficiency,  that 
outwejght  possible  adverse  eKects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  7, 
1991. 

A.  Federal  Reserve  Bank  of  Oricago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaile  Sti^et.  Chicago,  lUinoia 
60690: 

1.  Community  Bancshares,  Inc.. 
Noblesville,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of 
Sunmiitville  Bank  and  Trust  Co., 
Summitville.  Indiana. 

In  cooection  with  this  application. 
Applicant  also  proposes  to  acquire 
Community  Federal  Savings  Bank, 
Lapel.  Indiana,  a  thrift  to  be  formed  for 
the  purposes  of  acquiring  certain  assets 
and  assuming  certain  liabilities  of  the 
Lapel  Indiana,  branch  of  Colonial 
Central  Savings  Bank.  F.S^.,  Mt 
Clemens.  Michigan,  pursuant  to 
i  22S.25(bK9)  of  the  Board's  Regulation 
Y.  The  thrift  will  be  merged  nvith 
CoRununity's  proposed  subsidiary  banic 
Summitville  Bank  and  Trust  Co^ 
Summitville,  Indiana.  These  Activities 
will  be  conducted  in  LapeL  Indiana,  and 
the  surrounding  communities. 

Board  of  Governor  of  the  Federal  Reserve 
System,  jaauaiy  14. 1991. 
lennifer  |.  |nhatnn, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-1244  Filed  1-17-91;  MS  amj 
BiUMQ  cooc  me-oi-H 


Rr«t  of  AfiMflea  Bank  Corp.; 
Acquisitton  of  Company  Engagad  In 
Pennisatbia  NonbonUng  ActhrMaa 

The  organization  listed  in  this  notice 
has  appl^d  under  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
ia43(c)(8])  and  S  225.21  [a]  of  Regulation 


Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
msut  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  7, 
1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1,  First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan;  to  acquire  First  of — '"'5;i%)'viding  securitieV brokerage 


and  Sell  All  Types  of  Securities  on  the  Order 
of  Investors  as  Riskless  Principal:  and  to 
Provide  Securities  Brokerage  Services 
Separately  and  in  Conjunction  with 
Investment  Advisory  Services. 

The  Fuji  Bank,  Limited,  Tokyo.  Japan 
("Applicant"),  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  (the 
"BHC  Act"),  and  section  22S.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)). 
for  permission  for  its  wholly  owned 
United  States  subsidiary,  Fuji  Seciirities 
Inc.,  Chicago,  Illinois  ("Company"),  to 
engage  de  novo  on  a  worldwide  basis  in 
the  following  activities: 

1.  Underwriting  and  dealing  in  all 
types  of  bank-ineligible  debt  securities, 
including,  without  limitation,  sovereign 
debt  securities,  corporate  debt,  debt 
securities  convertible  into  equity 
securities,  commercial  paper,  municipal 
revenue  bonds,  securities  issued  by  a 
trust  or  other  vehicle  secured  by  or 
representing  interests  in  debt 
obligations,  including  mortgage-related 
securities  and  consumer-receivable- 
related  securities,  rights  issued  in 
connection  with  any  of  the  foregoing  to 
acquire  interests  in  any  other  security, 
and  options  and  warrants  on  all  the 
foregoing; 

2.  Underwriting  and  dealing  in  equity 
securities,  including,  without  limitation, 
common  stock,  preferred  stock. 
American  Depository  Receipts,  other 
direct  and  indirect  equity  ownership 
interests  in  corporations  and  other 
entities,  and  options  and  warrants  on 
the  foregoing; 

3.  Acting  as  agent  in  the  private 
placement  of  all  types  of  bank-ineligible 
securities,  including  providing  related 
advisory  services; 

4.  Buyin^^md-selling  all  types  of  bank- 
ineligible  securities  on  the  order  of 
investors  as  a  riskless  principal;  and 


America  Information  Systems,  Inc.. 
Peoria.  Illinois,  and  thereby  engage  in  > 
providing  data  processing  and  data^ 
transmission  services  pursuant  to'" 
section  225.25(bK7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  14, 1991. 
Jennifer  J.  Johnaoo. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  91-1245  Filed  1-17-81;  &45  am] 

BILUNO  cooc  «21(M)1-M 


The  Fuji  Bank,  Limited,  Tokyo,  Japan; 
Application 

In  the  matter  of  Application  to  Underwrite 
and  Deal  in  Debt  and  Equity  Securities  to  a 
Limited  Extent:  to  Act  as  A^nt  in  the  Private 
Placement  of  Ail  Types  of  Securities:  to  Buy 


services  and  related  or  incidental 
activities  pursuant  to  §  225.23(b)(15)  of 
the  Board's  Regulation  Y  and  providing 
securities  brokerage  services  in 
conjunction  with  investment  advisory 
activities  to  institutional  and  retail 
customers. 

The  Company  is  currently  authorized 
to  engage  in  the  following  activities: 

1.  Underwriting  and  dealing  in  bank- 
eligible  securities,  pursuant  to 

§  225.24(b)(16)  of  the  Board's  Regulation 
Y. 

2.  Purchasing  and  selling  futures, 
forward,  and  options  contracts  on  bank- 
eligible  securities  for  its  own  account  for 
hedging  purposes  in  accordance  with  12 
CFR  225.142; 

3.  Providing  portfolio  investment 
advice  and  research  and  fiimishing 
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general  economic  statistical  forecasting 
services  and  industry  studies  pursuant 
to  §  225.25(b){4){iii)  and  (b)(4){iv)  of  the 
Boards  Regulation  Y; 

4.  Acting  as  a  futures  commission 
merchant  for  affiliated  and  nonaffihated 
persons  and  providing  investment 
advice  in  conjunction  therewith, 
pursuant  to  §  225.25  (b)(18)  and  (b)(19) 
of  the  Board's  Regulation  Y;  and 

5.  Providing  data  processing  and 
transmission  services  pursuant  to 

§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  prior  Board  approval,  engage 
directly  or  indirectly  in  any  activities 
"which  the  Board  after  due  notice  and 
opportunity  for  hearing  has  determined 
(by  order  or  regulation)  to  be  so  closely 
related  to  banking  or  managing  or 
contiolling  banks  as  to  be  a  proper 
incident  thereto."  The  Board  has 
previously  determined  that,  subject  to 
certain  conditions,  underwriting  and 
dealing  in  debt  and  equity  securities 
that  are  not  eligible  to  be  underwritten 
and  dealt  in  by  member  banks  are 
closely  related  and  proper  incidents  to 
banking.  J.P.  Morgan  &  Co.  Incorporated. 
The  Chase  Manhattan  Corporation, 
Bankders  Trust  New  York  Corporation, 
Citicorp,  and  Security  Pacific 
Corporation,  75  Federal  Reserve  Bulletin 
192  (1989)  ("Morgan  Order").  The  Board 
also  has  previously  determined  that, 
subject  to  certain  conditions,  acting  as 
agent  in  the  private  placement  of  all 
types  of  securities  and  acting  as  riskless 
principal  in  buying  and  selling  all  types 
of  securities  on  the  order  of  customers 
are  closely  related  and  proper  incidents 
to  banking.  J.P.  Morgan  &  Company 
Incorporated,  76  Federal  Reserve 
Bulletin  26  (1990);  Bankers  Trust  New 
York  Corporation,  75  Federal  Reser\'e 
Bulletin  829  (1989).  In  addition,  the 
Board  previously  has  determined  that 
providing  securities  brokerage  services 
separately  and  in  conjunction  with  the 
provision  of  investment  advisory 
activities  ("full  service  brokerage ')  are 
closely  related  and  proper  incidents  to 
banking.  PNC  Financial  Corporation,  75 
Federal  Reserve  Bulletin  396  (1989). 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
have  generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form.  National 


Courier  Ass'n  v.  Board  of  Governors. 
516  F.2d  1229, 1337  (B.C.  Cir.  1975) 
("National  Courier").  In  addition,  the 
Board  may  consider  any  other  basis  that 
may  demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  "Board  Statement  Regarding 
Regulation  Y,"  49  Federal  Register  806 
(1984). 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  to 
banking,  test  of  section  4(c)(8),  the 
Board  must  consider  whether  the 
performance  of  the  activity  by  an 
affiliate  of  a  holding  company  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflict  of  interest, 
or  unsound  banking  practices." 

Applicant  contends  that  the  proposed 
activities  are  closely  related  to  banking 
under  the  National  Courier  test,  and  that 
permitting  bank  holding  companies  to 
engage  in  the  proposed  activities  would 
result  in  increased  competition  and 
gains  in  efficiency.  Applicant  proposes 
to  conduct  the  proposed  underwriting 
and  dealing  activities  substantially  in 
compliance  with  the  framework 
established  by  the  Board  in  the  Morgan 
order,  as  that  framework  has  been 
modified  to  account  for  the  activities  of 
foreign  banking  organizations.  See  The 
Bank  of  Monti-eal,  76  Federal  Reserve 
Bulletin  653  (1990);  The  Bank  of  Nova 
Scotia.  76  Federal  Reserve  Bulletin  455 
(1990);  Canadian  Imperial  Bank  of 
Commerce,  The  Royal  Bank  of  Canada, 
Barclays  PLC,  Barclays  Bank  PLC,  76 
Federal  Reserve  Bulletin  158  (1990) 
C'CIBC").  Applicant  also  has  proposed 
to  act  as  agent  in  the  private  placement 
of  all  types  of  securities  and  to  act  as 
riskless  principal  in  buying  and  selling 
securities  in  substantial  conformity  with 
requirements  of  the  Board's  prior 
Orders,  as  those  requirements  have 
been  modified  to  account  for  the 
activities  of  foreign  banking 
organizations.  CIBC,  76  Federal  Reserve 
Bulletin  158  (1990);  J.P.  Morgan  & 
Company  Incorporated,  76  Federal 
Reserve  Bulletin  26  (1990);  Bankers  Trust 
New  York  Corporation,  75  Federal 
Reserve  Bulletin  829  (1989).  In  addition. 
Applicant  also  has  proposed  to  conduct 
the  proposed  full  service  brokerage 
activities  substantially  in  accordance 
with  the  requirements  of  prior  Board 
orders.  The  Sanwa  Bank,  Limited,  76 
Federal  Reserve  Bulletin  568  (1990);  PNC 
Financial  Corporation,  75  Federal 
Reserve  Bulletin  396  (1989);  J.P.  Morgan 


&  Company  Incorporated,  73  Federal 
Reserve  Bulletin  810  (1987). 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the  proposal 
under  the  BHC  Act  or  the  Glass-Steagall 
Act.  Notice  of  the  proposal  is  published 
solely  in  order  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act  or  the  Glass-Steagall  Act. 

Any  comments  or  requests  for  a 
hearing  should  be  submitted  in  writing 
and  received  by  Williams  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington 
DC  20551,  not  later  than  February  11, 
1991.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  office  of  the  Board  of  Governors  or 
the  Federal  Reser\'e  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Resene 
System.  January  14, 1991. 
lennifer ).  Johnson. 

Associate  Secretary-  of  the  Board 

[FR  Doc.  91-1246  Filed  1-17-91;  8:45  am] 

BILUNQ  cooc  (SIO-OI-W 


The  Long-Term  Credit  Bank  of  Japan, 
Limited;  Acquiaition  of  Company 
Engaged  in  Nont>anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  $  ZZ.'^.ZZ  (a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)  or  (f))  for  the  Boards  approval  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  l&43(c)(8))  and 
§  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Onre  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
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express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efftciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  7, 
1991. 

A.  Federal  Reserve  Bank  of  New  York 
[William  L  Rutledge.  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

;.  The  Long-Term  Credit  Bank  of 
Japan,  Umited.  Tokyo.  |apan;  to  engage 
de  novo  through  unidentified  U.S. 
Subsidiaries,  in  making,  acquiring,  and 
servicing  loans  or  other  extensions  of 
credit  (including  issuing  letters  of  credit 
and  accepting  drafts)  for  the  company's 
account  or  for  the  account  of  others 
pursuant  to  S  225.25(b)(1):  leasing 
personal  property  and  real  property  and 
acting  as  agent,  broker  or  adviser  in 
leasing  such  property  pursuant  to 
5  225.25(b)(5);  and  providing  advice 
regarding  the  structuring  of  and 
arranging  for  loan  syndications,  interest 
rate  "swaps",  interest  rate  "caps"  and 
similar  transactions;  providing  advice  in 
connection  with  financing  transaction 
for  nonaffiliated  financial  and 
nonfmancial  institutions;  providing 
valuation  services  for  nonaffiliated 
financial  and  nonfmancial  institutions  in 
connection  with  merger,  acquisition,  and 
divestiture  considerations;  rendering 
fairness  opinions  ui  connection  with 
merger,  acquisition,  and  similar 
transaction  for  Donaffiliated  financial 
and  nonfmancial  institutions:  and 
conducting  feasibility  studies  for 
corporations.  (See,  e.g.  SunTrust  Banks. 
Inc.,  74  Fed.  Res.  Bull.  256  (1988)).  These 
activities  will  be  conducted  on  a 
worldwide  basis. 

B.  Fedsfal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 


1.  ABNAmro  Holding  N.  V.. 
Amsterdam.  The  Netherlands;  Stichting 
Prioriteit  ABN  AMRO  HOLDING. 
Amsterdam.  The  Netherlands;  Stichting 
Administratiekantoor  ABN  AMRO 
HOLDING,  Amsterdam.  The 
Netherlands;  Aigemene  Bank  Nederland 
N.V.,  Amsterdam,  The  Netherlands; 
ABN  Stichting,  Amsterdam.  The 
Netherlands;  Amsterdam  Rotterdam 
Bank  N.V..  Amsterdam,  The 
Netherlands;  ABN  AMRO  North 
America  Inc.,  Chicaga  Illinois;  and 
Stichting  Amro.  Amsterdam.  The 
Netherlands;  to  cause  a  merger  of  Amro 
Securities.  Inc.  ("ASI"),  into  ABN 
Capital  Markets  Corporation  ("ABN 
CMC"),  and  thereby  transfering  ASl's 
powers  to  ABN  CMC  pursuant  to 
5  225.25(b)(3)  of  RegulaUon  Y.  ASI 
received  approval  by  order  of  the  Board 
of  Governors,  76  Fed.  Res.  Bull.  682 
(1990),  to  engage  in  the  following 
activities  for  which  ABN  CMC  has  not 
already  received  approval:  Acting  as 
agent  in  the  private  placement  of  all 
types  of  securities;  buying  and  selling 
securities  on  the  order  of  investors  as 
riskless  principal;  and  underwriting  and 
dealing  in.  to  a  limited  extent,  municipal 
revenue  bonds,  1-4  family  mortgage- 
related  securities,  commercial  paper  and 
consumer-receivable-related  securities 
("bank-ineligible  securities").  These 
activities  will  be  conducted  on  a 
worldwide  basis. 

Board  of  Governor*  of  tlje  Federal  Reserve 
System.  January  14. 1991. 
lennifw ).  {oluuon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  ffl-1247  Filed  1-17-ffl;  8:45  amj 

BILUNO  CODE  trM-OV*! 


John  D.  O'Brien.  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  hsted  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j](7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 


Board  of  Governors.  Comments  must  be 
received  not  later  than  February  4, 1991 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Mixmesota  55480: 

;.  John  D.  O'Brien.  Sandstone, 
Minnesota;  to  acquire  75.1  percent;  and 
JDOB,  Inc.,  Sandstone.  Minnesota,  to 
acquire  4.9  percent  (for  a  total  of  80 
percent)  of  the  voting  shares  of  First 
Security  Bank  of  Missoula,  Missoula. 
Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  14. 1991. 
lemiifar}.  lohnaoo. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-1248  Filed  1-17-91;  8:45  am) 
BiLUNO  cooe  WIS-OVW 


Mary  C.  Vezzetti;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notification  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  compay.  "The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(JH7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  4, 1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (|ames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Mary  C.  Vezzetti.  Ontonagon, 
Michigan;  to  acquire  an  additional  15.37 
percent  of  the  voting  shares  of  Citizens 
Bancshares,  Inc.,  Ontonagon,  Michigan, 
for  a  total  of  15.91  percent,  and  thereby 
indirectly  acquire  Citizens  State  Bank, 
Ontonagon,  Michigain. 

Board  of  Governors  of  the  Federal  Reserve 
System,  ]anuary  14. 1991. 
lennifer  ].  fohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-1249  Filed  1-17-91;  8;45  am] 

BIUJMO  COCe  <3W-«1-« 
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DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

IATSDR-321 

Quarterly  Notice  of  Health 
Assessments  To  be  Conducted  m 
Response  to  Requests  from  the  Put>lfc 
and  AM  Health  Assessments 
Completed 

agency:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS).  Department  of 
Health  and  Human  Services  (DHHS). 

ACTION:  Notice, 


SUMMARY:  This  notice  contains  the 
following:  1.  A  list  of  sites  for  which 
ATSDR.  during  the  period  July- 
September  1990,  has  accepted  a  request 
from  the  public  to  conduct  a  health 
assessment  [petitioned  health 
assessment).  2.  A  list  of  sites  for  which 
ATSDR  has  completed  a  health 
assessment,  or  issued  an  addendum  to  a 
previously  completed  health 
assessment,  during  the  same  period. 
This  list  includes  sites  that  are  on.  or 
proposed  for  inclusion  on,  the  National 
Priorities  list  (NPL)  and  non-NTL  sites 
for  which  ATSDR  has  prepared  a  health 
assessment  in  response  to  a  request 
from  the  public.  Acceptance  of  a  request 
for  the  conduct  of  a  health  assessment  is 
based  on  a  determination  by  the  Agency 
that  there  is  a  reasonable  basis  for 
conducting  a  health  assessment  at  the 
site. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams.  P.E.,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry.  1600 
Clifton  Road.  Atlanta,  Georgia  30333, 
telephone  (404)  639-0610,  FTS  236-0610. 

SUPPl£MENTARY  INFORMATION:  A  list  of 
completed  health  assessments,  health 
assessments  with  addenda,  and 
petitioned  health  assessments  which 
were  accepted  by  ATSDR  during  April- 
jtme  1990  was  published  in  the  Federal 
Register  on  Tuesday,  September  4,  1990 
[55  FR  35956].  The  quarteriy 
announcement  is  the  responsibility  of 
ATSDR  under  the  regulation.  Health 
Assessments  and  Health  Effects  Studies 
of  Hazardous  Substances  Releases  and 
Facilities  (to  be  codified  at  42  CFR  part 
90).  The  final  rule  sets  forth  procedures 
for  ATSDR  in  the  conduct  of  health 
assessments  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
use.  9604[i)]  and  appeared  in  the 


Federal  Register  on  Tuesday,  February 
13. 1990  [55  FR  5136], 

1.  Petitions  for  Health  Assessments 
Accepted 

Between  July  1, 1990.  and  September 
30, 1990.  ATSDR  determined  that  there 
was  a  reasonable  basis  to  conduct 
health  assessments  for  the  sites  or 
facilities  listed  below  in  response  to 
requests  from  the  public.  As  of 
September  30, 1990,  ATSDR  has  initiated 
health  assessments  at  these  sites  or 
facilities: 

California 

Pacific  Gas  and  Electric  Company— San 
Rafael. 

North  Carolina 

Caldwell  Syslemfr— l.enoir. 

2.  Health  Assessments  Completed  or 
Health  Assessment  Addenda  Issued  for 
NPL  Sites 

Between  July  1. 1990.  and  September 
30, 1990,  health  assessments  or  addenda 
to  a  health  assessment  were  issued  for 
the  NPL  sites  listed  below: 

.4  labama 

Redwing  Carriers.  Inc.  (SaraUnd)— 
Saraland. 

T.H.  Agncullure  and  Nutrition  Company 
(Montgomery  Plant) — Monlgompry. 

California 

Advanced  Micro  Devices  (Building  9151— 
Sunnyvale. 

GBP,  Inc..  Dump — Antioch. 

Hewlett-Packard  (620-640  Page  Mill)— Palo 
Alto. 

Hexcel  Corporation — Ijvermore 

Intersil.  Inc. /Siemens  Components — 
Cupertino. 

jdsco  Chemical  Corporation— Mounlain 
View. 

Spectra-Physics,  Inc  — MounUtn  View. 

Synertek.  Inc,  (Building  tl—Santa  CJara. 

TRW  Microwave,  Inc.  (Building  825)— 
Sunnyvale. 

Florida 
Chemform,  Inc  — Pompano  Beach 
Wingate  Road  Municipal  Incinerator 

Dump — Fort  Lauderdale. 

Georgia 

Cedartown  Municipal  landfill — 
Cedartown. 

Idaho 

Eastern  Michaud  Flats  Contamination — 
Pocatello. 

Kerr-McGee  Chemical  (Soda  Springs)— 
Soda  Springs. 

Illinois 

llada  Fjiergy  Company — East  Cape 
Girardeau. 

Indiana 

Carter  Lee  Lumber  Company- 
Indianapolis. 

Lakeland  Disposal  Ser\ice,  Inc.— Qaypool, 


Whiteford  Sales  and  Service/National 
Lease — South  Bend. 

I  owe 

Fairfield  Coal  Gasification  Planl- Fairfield. 

Farmers  Mutual  Cooperative  Company — 
Hospers 

Red  Oak  City  i-andfUl/ Union  Carbide 
Disposal— Red  Oak. 

Kentucky 
Caldwell  Lace  Leather  Company,  Ina — 

Auburn. 

Red  Pf  nn  Sanitation  Company,  Inc. 
Landfill — Peewee  Valley 

Tri-City  Disposal  Company— 
Shepherdsville. 

Michigaa 

Albion-Sheridan  Township  LandriU— 
Albion. 

Bofors  Nobel.  Inc. — Muskegon. 

Minnesota 

Adrian  Municipal  Well  Field— Adrian. 

l\Irw  /erfpy    ■ 
A.O.  Polymer— Sparta  Township. 
American  Cyanamid — Bound  Brook. 
Brook  Industrial  Park— Bound  Brook. 
Cinnaminson  Groundwater  Contamination 
(Block  702) — Cinnaminson  Township. 

Denzer  and  Schafer  X-Ray  Company— 
Bayville. 
Ewan  Property — Shamong  Township. 
Fried  Industries— East  Biunswick 
Township. 

Garden  State  Cleaners  Company— Buena 
Borough. 
Higgins  Disposal — Franklin  Township. 
Higgins  Farm— Franklin  Township 
Imperial  Oil  Company  Inr.  — Mnrganville. 
Industrial  Latex  Corporation— Wallmglon 
Borough. 

lones  Industrial  Ser\'ices  I.andfill/(1S 
Landfill- Soulh  Brunswick  Township 

Maywood  Chemical  Company- Maywood/ 
Rochelie  Park. 

Pohaicong  Valley  Groundwater 
Contamination— Warren  County. 

Radiation  Technology,  Inc. — Rockaway 
Township. 

South  jersey  Clothing  Company— Buena 
Borough. 

W.R.  Grace  and  Company.  Inc^ /Wayne 
Interim  Storage  Site— Wayne  Township. 

New  York 
Sidney  Landfill— Sidney. 

North  Carolina 

ABC  One  Hour  Cleaner— Jacksonville, 

BenField  Industries,  Inc  — Hazelwood. 

FCX.  Inc.  (Washington  Plants- 
Washington. 

Geigy  Chemical  Corporation  [Aberdeen 
Plant)— Aberdeen. 

jFD  Electronics/Channel  Master— Oxford. 

Potter's  Septic  Tank  Service  Pits— Maco. 

Ohio 

Reilly  Tar  and  Chemical  (Dover  Plant)— 
Dover. 

Oregon 
Joseph  Forest  Products — loseph. 
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Pennsylvania 

Berk*  Landfill— Sinking  Spring. 

lacks  Creek/Sitkin  Smelting  and  Refining, 
Inc.— Maitlnd. 

Occidental  Chemical  Corporation/ 
Firestone  Tire  and  Rubber  Company— Lower 
Pottsgrove  Township. 

Publicker  Industries,  Inc.— Philadelphia. 

Tonolli  Corporation — Nesquehoning. 

Rhode  Island 

Rose  Hill  Regional  Landfill — South 
Kingstown. 

Utah 
Richardson  Flat  Tailings— Park  City. 

Vermont 

Bennington  Municipal  Sanitary  Landfill — 
Bennington. 

Virginia 
Abex  Corporation — Portsmouth. 

Washington 

Northwest  Transformer  (South  Harkness)— 
Everson. 

Pacific  Car  and  Foundry  Company,  Inc.— 
Renton. 

Pasco  Sanitary  Landfill— Pasco. 

Seattle  Municipal  Landfill  (Kent 
Highlands) — Kent. 

Wisconsin 

Hechimovich  Sanitary  Landfill — 
Williamstown. 

Availability 

The  completed  health  assessments  are 
available  for  public  inspection  at  the 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
Building  31.  Executive  Park  Drive. 
Atlanta,  Georgia  (not  a  mailing  address), 
between  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  except  legal  holidays.  On 
or  about  January  1, 1991,  the  completed 
health  assessments  will  be  available  by 
mail  through  the  U.S.  Department  of 
Ckammerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield.  Virginia  22161. 
or  by  telephone  at  (703)  487-^1650. 

Dated:  lanuary  11, 1991. 

Walter  R.  Dowdla. 

Acting  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

[FR  Doc.  91-1275  Filed  1-17-91:  8:45  am) 
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AJcohoi,  Drug  Abuse,  and  Mental 
H«aith  Administration 

Advisory  Committee  Meeting  In 
Fetiruary 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration.  HHS. 

action:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  agency's 
advisory  committee — Extramural 
Science  Advisory  Board,  NIDA — in  the 
month  of  February  1991. 

The  initial  meeting  of  the  Extramural 
Science  Advisory  Board,  NIDA,  will 
consist  of  presentations  of  NIDA's 
programs  by  the  Division  Directors  and 
the  Institute  Director.  Attendance  by  the 
public  is  limited  to  space  available. 

Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIDA. 

Date  and  Time:  February  12.  9  a.m. 

Place:  Bethesda  Marriott  Hotel.  5151 
Pooks  Hill  Road,  Bethesda.  MD  20814. 

Status  of  Meeting:  Open — February 
12,  9  a.m. — 5  p.m. 

Contact:  Jacqueline  Downing,  room 
lOA-43,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville.  MD  20857,  (301)  443- 
1056. 

Purpose:  The  Extramural  Science 
Advisory  Board,  NIDA,  advises  the 
Administrator,  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  and 
the  Director,  National  Institute  on  Drug 
Abuse,  based  on  an  ongoing  review  of 
the  direction,  scope,  balance,  and 
emphasis  of  the  institute's  extramural 
science  programs.  The  Board  shall 
review  programs,  recommending  areas 
for  emphasis  or  de-emphasis,  new  or 
changed  directions,  and  mechanisms  or 
approaches  for  implementing 
recommendations.  Substantive 
information,  a  summary  of  the  meeting, 
and  a  roster  of  committee  members  may 
be  obtained  from  Ms.  Camilla  Holland. 
NIDA  Committee  Management  Officer, 
room  10-^2.  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  Maryland  20857 
(301)  443-2755. 

Dated:  January  14. 1991. 

Peggy  W.  Cockrill. 

Committee  Management  Officer.  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc.  91-1190  Filed  1-17-91;  8:45  am) 
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Centers  for  Disease  Control 

Advisory  Committee  for  Injury    • 
Prevention  and  Control;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC),  announces  the  following 
committee  meeting: 
NAME:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 


TIME  AND  date: 

8  a.m. -5  p.m..  February  4, 1991. 
8  a.m. -12  noon.  February  5, 1991. 
PLACE:  Centers  for  Disease  Control, 
Auditorium  B.  1600  Clifton  Road.  NE.. 
Atlanta,  Georgia  30333. 
STATUS:  Open  to  the  public,  limited  only 
by  the  space  available. 
PURPOSES:  The  Committee  will  continue 
to  make  recommendations  on  pohcy, 
strategy,  objectives,  and  priorities 
including  the  balance  and  mix  of 
intramural  and  extramural  reseai-ch; 
advise  on  the  development  of  a  national 
plan  for  injury  prevention  and  control, 
the  development  of  new  technologies 
and  their  application;  and  review 
progress  toward  injury  prevention  and 
control. 

MATTERS  TO  BE  DISCUSSED:  The 

Committee  will  discuss  CDC's  disability 
prevention  program;  review  the  strategic 
plan  of  the  Division  of  Injury  Control 
(DIC);  review  progress  made  on 
developing  a  national  agenda  for  injury 
control;  discuss  implementing  the 
Interagency  Head  Injury  Task  Force 
Report;  consider  issues  dealing  with  the 
prevention  of  youth  violence  in  minority 
communities;  be  briefed  on  legislative 
developments;  discuss  intramural 
laboratory  support  for  injury  control; 
and  review  progress  made  towards 
achieving  external  cause  of  injury 
coding  for  hospital  discharges. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  F.  Finklea,  M.D., 
Executive  Secretary,  ACIPC,  DIC. 
Center  for  Environmental  Health  and 
Injury  Control.  CDC,  1600  Clifton  Road, 
NE,  Mailstop  F-36.  Atlanta,  Georgia 
30333,  telephone  404/488-4690  or  FTS 
23&-4690, 

Dated;  January  14. 1991. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[FR  Doc.  91-1258  Filed  1-17-91;  8:45  am) 

BtLUNQ  COOE  4160-1t-M 

National  Committee  on  Vital  and 
Health  Statistics  (NCVHS), 
Sut)committe«  on  Mental  Health 
Statistics;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statitics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  committee 
meeting. 

name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

TIME  AND  DATE:  9  a.m.— 3  p.m.,  February 
7, 1991. 
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:  Room  303A-305A.  Hubert  H. 

Humphrey  Building.  200  Independence 
Avenue.  SW..  Washington,  DC  20201. 
STATUS:  OPEN. 

PURPOSE:  The  subcommittee  will  discuss 
the  current  itatus  of  children's  mental 
health  statistics  and  followup  on  items 
identified  in  previoua  meetings; 
particulary,  the  Health  Care  Financing 
Administration's  data  collection 
activities  and  a  depression  measure  for 
general  health  surveys. 
CONTACT  FEIIiOM  POR  NONE 
INFORMATION:  Substantive  program 
information  as  well  as  summaries  of  the 
meeting  and  a  roster  of  Committee 
members  may  be  obtained  from  Gail  F. 
Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  room  1100.  Presidential 
Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone 
number  (301)  436-7050. 

Dated:  January  14. 1991. 
Elvin  HOyec, 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

[FR  Doc.  91-1264  FUed  1-17-ai:  8:45  am] 
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National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 
Sut>commlttee  on  Medical 
Classification  Systems;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control, 
announces  the  following  committee 
meeting. 

name:  NCVHS  Subcommittee  on 
Medical  Classification  Systems. 
TIME  AND  DATE:  9  a.m.— 5  p.m.,  February 
4,1991. 

place:  Room  703A,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201. 
STATUS:  Open. 

PURPOSE:  The  purpose  of  this  meeting  is 
for  the  subcommittee  to  disouss: 
implementation  jrfans  for  the  tenth 
revision  of  the  International 
Classification  of  Diseases;  the  status  of 
NCHS's  Morbidity  Classification 
Branch;  the  Healdi  Care  Financing 
Administration's  efforts  to  explore  new 
methodology  for  revising  the 
"International  Classification  of 
Diseases,  9th  Revision,  Clinical 
Modification,  Volume  3";  and  ahort-term 
activities  for  the  Subcommittee. 


CONTACT  I 

INFORMATION:  Substantive  program 
information  as  well  as  summaries  of  the 
meeting  and  a  roster  of  Committee 
members  may  be  obtained  from  Gail  F. 
Fisher.  Ph-D..  Executive  Secretary. 


NCVHS.  room  1100,  Presidential 
Building,  6525  Belcrest  Road. 
HyatUville.  Maryland  20782.  telephone 

number  (301)  43&-7050. 

Dated:  }«nuafy  14. 1991. 

Associate  Di  rector  for  PiAicy  Coordination. 

Centers  for  Disease  Control. 

[FR  Doc.  91-1285  FUed  1-17-Bl;  8:45  am) 
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Office  of  Human  D*ve(opnMnt 
Services 

Revised  Fiscal  Year  1991  Federal 
Allotments  to  States  for 
Developmental  Oisabttties  Basic 
Support  and  Protection  and  Advocacy 
Formula  Grant  Programs 

AGENCY:  Administration  on 
Developmental  Disabilities.  Office  of 
Human  Development  Services,  HHS. 
ACTION;  Notification  of  Revised  Fiscal 
Year  1991  Federal  Allotments  for  States 
for  Developmental  Disabilities  Basic 
Support  and  Protection  and  Advocacy 
Formula  Grant  Programs. 

SUMMARY:  This  notice  sets  forth  the 
revised  individual  allotment  for  each 
State  for  Fiscal  Year  1991  pursuant  to 
section  125  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (Act).  The  allotments  for  the  States 
published  herein  are  based  upon  Fiscal 
Year  1991  appropriation  levels. 
These  allotments  reflect  the 
appropriated  funds  allocated  to  the 
States  based  on  the  most  recent  data 
available  for  population,  extent  of  need 
for  services  for  persons  with 
developmental  disabilities,  and  the 
financial  need  of  the  States. 
EFFECTIVE  DATE:  October  1, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bettye  Mobley,  Chief,  Formula  Grants 
Management  Branch.  Division  of  Grants 
and  Contracts  Management,  Office  of 
Human  Development  Services, 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue 
SW.,  room  341-f ,  Washingtoa  DC 
20201,  telephone  (202)  24&-7220. 
SUPPLEMBfTARY  MFORSUTIOM:  Section 
125(a)(2)  of  the  Act  requires  that 
adjustments  in  the  amounts  of  State 
allotments  may  be  made  not  more  often 
than  annually  and  that  States  are  to  be 
notified  not  less  than  six  (6)  raonths 
before  the  beginning  of  any  fiscal  year 
of  any  adiustments  to  take  effect  in  that 
fiscal  year. 

The  Administration  on  Developmental 
Disabihties  updated  the  data  for 
issuance  of  Fiscal  Year  1991  formula 
grants  and  States  were  notified  by 


Fe^ml  Kagialer  announcement  of  April 
2. 1980.  The  data  elements  vsed  are  tiie 

same  as  provided  in  that  issuance, 
which  are: 

A.  The  number  of  beneficiaries  in 
each  State  and  Territory  under  the 
Childhood  Disabilities  Beneficiary 
Program,  December  196a  are  from  taWe 
5.J10  of  the  "Social  Security  Bulletin; 
Annual  Statistical  Supplement  1989" 
issued  by  the  Social  Secunty 
Administration,  U.S.  Department  of 
Health  and  Human  Services.  The 
numbers  for  the  Northern  Mariana 
Islands  and  the  Trust  Territories  of  the 
Pacific  Islands,  included  under  'Abroad" 
in  the  Table,  were  obtained  from  the 
Social  Security  Administration; 

B.  State  data  on  Average  Per  Capita 
Income.  1986-88.  are  from  table  1,  page 
34.  of  the  "Survey  of  Current  Business". 
August  1989.  issued  by  the  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce;  comparable  data  for  the 
Territories  also  were  obtained  from  that 
Bureau:  and 

C.  State  data  on  total  population  as  of 
July  1, 1988,  are  from  table  1  of  "Current 
Population  Reports;  Population 
Estimates  and  Projections,"  Series  P-25, 
Number  1044,  issued  August  1989  by  the 
Bureau  of  the  Census,  U.S.  Department 
of  Commerce.  The  working  popuiabon 
(ages  18-64)  were  from  table  6  of  Series 
P-25,  Number  1044.  The  Territories  data 
on  population  are  from  Current 
Population  Report  P-25,  No.  1049  issued 
October  1989.  The  Territories  working 
populations  were  obtained  from  Bureau 
of  Census. 

FY  1991  Allotment— AoMiMSTRATiON 
ON  Developmental  Disabilities 


BMC 

ProMceor  6 

support 

advocacy 

Total...- 

S64.409.000 

t20.962.000 

AiaDama 

1.296,703 

364.207 

AiasKa  ..._ 

350.000 

200.000 

Anzona _ 

776.711 

243.774 

Arkansas ~ — 

7S2JM3 

222.922 

rali*ofnf» 

5.348.910 

1.587,102 

Cokxado _   _ 

651.456 

218.207 

620.831 

207.367 

Delawar* _ 

350.000 

200.000 

Distncl  o(  Columt)ia 

350,000 

200.000 

2.706.033 

803^17 

Georgia 

1.611.331 

477.634 

HftWAH         ..— - -.. 

350.000 

350.000 

2,625.276 

200.000 

idafx?      ..— .~.. 

2OQ.000 

lllirKXS  ._ 

777.994 

'rxliiww 

1.443.915 
783,114 

426.015 

Iowa 

231.965 

Kansas              —   - 

586.175 

200.000 

Kentucky 

1.195.638 

354.27? 

Louiswna - — 

1.376.243 

406.540 

Maine 

356.S57 

200.000 

•^w)4w>4 

»ia.266 

27a  754 

Masuchusans 

1.237.162 

366.366 

Michigan  ~. 

2.309,476 

664.144 

Minnesota 

966,642 

292.468 

Missisafppi  ,    , . 

929.543 

275.509 

2028 
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FY  1991  AuoTMENT— Administration 
ON  Developmental  DiSABiLirtES— 
Continued 


MiMOtfl ~ 

Montana 

Natxaska...- 

Nevada 

N«w  HarnpsNra . 

now  (MHAVf 


N«w  Yortl 

North  Carokna 

North  DakoU 

ONo 

OWahcma 

OroQon  

Permsytvaraa 

Rhode  Island 

South  Caro4ina 

South  Dakota 

Tarwiesaaa ~... 

Texas 

Lrtah 

Vermont 

Virg«a  -~.... 

Washington 

West  Virgma 

Wisconsm  — 

Wyortung 

American  Samoa.. 

Guam 

Puerto  Rico _. 

Trust  Temtonea 

Virgin  Islands 

Nortfiem  Manana 
Islands 


Basic 
•upport 


Protection  & 
advocacy 


1.301.722 
350,000 
39S.190 
3SO.0OO 
3SO.0OO 

1.461.872 
423,525 

3,990,161 

1.793.967 
350.000  i 

2.602.194  I 
857,531  , 
651,960  ; 

3.093,566  j 
350,000  I 

1,042,176 
350,000 

1,421,913 

3,970.566 
473.192 
350.000 

1.356,078 
994.925 
715.644 

1.261.666 
350.000 
200.000 
200.000 

2.253.761 
283,893 
200.000 

200.000 


386.791 
200.000 
200.000 
200.000 
200.000 
433,102 
200.000 

1.181,616 
531.698 
200.000 
830.306 
254,396 
208.809 
916.342 
200.000 
308.936 
200.000 
421.364 

1.178,187 
200.000 
200,000 
401.880 
295,163 
223.003 
373.807 
200.000 
107.000 
107.000 
668.101 
107.000 
107.000 

107.000 


Dated:  December  21. 1990. 
Deborah  L.  McFadden, 

Commissioner.  Administration  oh 
Development  Disabilities. 

Approved:  [anuary  14. 1991. 
Mary  Sbeila  Call, 

Assistant  Secretary  for  Human  Development 

Services. 

[FR  Doc  91-1285  Filed  1-17-91;  8:45  am] 
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Family  Violence  Prevention  and 
Services 

AOCNCY:  OfHce  of  Human  Development 
Services  (HDS).  HHS. 
ACnOM:  Notice  of  the  availability  of 
riscal  year  (FY)  1991  funds  for  State  and 
Indian  Tribal  grants  for  family  violence 
prevention  and  services. 

summary:  FY  1991  funds  will  be 
available  for  grants  to  States  (including 
Territories  and  Insular  Areas)  and 
Indian  Tribes  and  Tribal  organizations 
to  assist  in  establishing,  maintaining, 
and  expanding  programs  and  projects  to 
prevent  family  violence  and  to  provide 
immediate  shelter  and  related 
assistance  for  victims  of  family  violence 
and  their  dependents.  This  Notice  sets 
forth  the  application  process  and 
requirements  for  these  grants.  Please 


note  a  new  paragraph  "M"  regarding 

required  certifications. 

DATCS:  Applications  must  be  received 

by  March  19, 1991. 

AOORESSCS:  Address  applications  to: 

Office  of  Human  Development  Services, 

Office  of  Policy.  Planning  and 

Legislation,  Attn:  William  D.  Riley, 

Room  312-F.  Humphrey  Building.  200 

Independence  Avenue,  SW. 

Washington,  DC  20201. 

FO«  FURTHER  INFORMATION  CONTACT: 

William  D.  Riley  (202)  245-2892. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Title  III  of  the  Child  Abuse 
Amendments  of  1984  (Pub.  L  98^57,  42 
use.  10401  et  seq.)  is  entitled  the 
"Family  Violence  Prevention  and 
Services  Act"  (the  Act).  It  was  first 
implemented  in  FY  1986  and  was 
reauthorized  by  Congress  in  April  1988 
by  Public  Law  100-294. 

The  purposes  of  this  legislation  are  to 
assist  States  in  their  efforts  to  prevent 
family  violence  and  provide  immediate 
shelter  and  related  assistance  for 
victims  of  family  violence  and  their 
dependents:  and  to  carry  out 
coordination,  research,  training, 
technical  assistance,  documentation, 
and  evaluation  activities.  Also,  the 
Secretary  may  make  demonstration 
grants  directly  to  Indian  Tribes  and 
Tribal  organizations  to  prevent  family 
violence  and  provide  immediate  shelter 
and  related  assistance. 

During  FY  1990.  grants  under  the  Act 
were  made  to  States  and  Indian  Tribes. 
Grants  to  the  States  are  based  on 
population,  with  a  minimum  of  $50,000 
specified  in  the  Act.  In  FY  1990,  State 
grants  ranged  from  $50,000  to  $736,000. 
Grants  to  eligible  Indian  Tribes  are 
based  on  tribal  population  and  were 
either  $6,154  or  $16,410.  with  the 
exception  of  the  Navajo  Nation  which 
received  $49,258. 

Both  State  and  Indian  Tribal  grantees 
are  required  to  use  not  less  than  60 
percent  of  these  funds  for  immediate 
shelter  and  related  assistance  (section 
303(g)).  Stales  and  Indian  Tribes  have 
met  this  requirement  with  the  majority 
of  the  States  and  Tribes  exceeding  the 
60  percent  requirement.  Tlie  Department 
also  funds  the  operation  of  the 
Clearinghouse  on  Family  Violence 
Imformation;  supports  research, 
including  documentation  activities,  and 
regionally  based  training  and  technical 
assistance  for  State  and  local  law 
enforcement  personnel  through  the 
Department  of  justice;  carries  out 
evaluation  and  coordination  efforts;  and 
makes  grants  for  technical  assistance 


and  training  for  State  and  local  agencies 
administering  this  program. 

B.  Reporting  Requirements 

Program  and  Fiscal  Reports 

Current  State  and  Indian  Tribal 
grantees  are  remined  that  annual 
program  activity  reports  and  annual 
fiscal  reports  (SF  269)  are  due  December 
28, 1990. 

C.  Expenditure  Period 

These  fiscal  year  1991  funds  may  be 
used  for  expenditures  on  and  after 
October  1, 1990.  and  will  be  available 
for  expenditure  through  September  30, 
1993. 

D.  Funds  Available 

Public  Law  101-517,  the  Department  of 
Health  and  Human  Services 
Appropriations  Act  for  FY  1991,  made 
$10,735  million  available  for  Family 
Violence  grants  in  FY  1991.  (A  total  of 
$8.3  million  was  available  in  FY  1990.) 

Of  this  amount,  the  Department  will 
make  $9.1  million  (85  percent  of  total 
funds)  available  for  grants  to  States 
(section  310(b)  of  the  Act).  State 
allocations  are  listed  at  the  end  of  this 
Notice  as  appendix  A  and  have  been 
computed  based  on  the  formula  in 
section  304  of  the  Act.  We  estimate  that 
approximately  $700,000  may  be 
available  for  direct  grants  to  Indian 
Tribes  or  Tribal  organizations. 

The  remaining  funds  will  be  used  to 
carry  out  the  research,  evaluation, 
coordination,  training,  clearinghouse, 
and  documentation  activities  required 
by  the  Act, 

E.  Eligibility:  States 

"Stales"  as  defined  in  section  309(6) 
of  the  Act  are  eligible  to  apply  for  funds. 
The  term  "State"  means  each  of  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico.  Guam. 
American  Samoa,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  remaining  eligible  entity 
previously  a  part  of  the  Trust  Territory 
of  the  Pacific  Islands— the  Republic  of 
Palau.  In  the  past.  Guam,  the  Virgin 
Islands,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  have  applied 
for  these  funds  as  a  part  of  their 
Consolidated  Grant  under  the  Social 
Services  Block  Grant. 

F.  Eligibility:  Indian  Tribes  and  Tribal 
Organizations 

In  FY  1986,  the  first  year  of  this 
program,  Indian  tribal  eligibility  was 
limited  to  those  Federally  recognized 
Tribes  that  had  established  social 
services  programs  as  evidenced  by 
receipt  of  "638"  contracts  for  social 
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services  with  the  Bureau  of  Indian 
Affairs  (BIA). 

In  FY  1987  we  expanded  eligibility  to 
include  Indian  Tribes  and  Tribal 
organiziitions  which  had  received  FY 
1986  grants  under  the  Indian  Child 
Welfare  Act  from  the  BIA  (also 
considered  as  evidence  of  established 
social  services  programs). 

Because  of  funding  constraints,  we 
limited  Indian  tribal  eligibility  in  FY 
1988  and  in  FY  1989  to  those  Indian 
Tribes  and  Tribal  organizations  which 
had  received  FY  1987  family  violence 
grants. 

In  FY  1990,  we  expanded  the 
eligibility  to  solicit  applications  from 
those  Indian  Tribes  and  Tribal 
organizations  that  were  FY  1989 
grantees  under  Title  IV-B,  Child  Welfare 
Services,  of  the  Social  Security  Act,  as 
well  as  the  Indian  Tribes  and  Tribal 
organizations  who  received  family 
violence  prevention  grants  in  FY  1987. 

For  FY  1991  we  are  inviting 
applications  for  family  violence 
prevention  grants  from  all  previously 
funded  grantees  irrespective  of  the 
award  year,  and  from  those  Tribes  that 
were  listed  as  eligible  for  family 
violence  prevention  grants  in  the 
Federal  Register  of  May  6, 1987, 

We  believe  that  this  expanded 
eligibility  to  additional  Indian  Tribes 
comes  at  a  critical  time  in  family 
violence  prevention  activities  in  Native 
American  communities.  As  we  have 
done  in  the  past,  we  have  tried  to  make 
grants  available  to  additional  Indian 
Tribes  when  warranted  by  an  increase 
in  grant  funds. 

As  in  previous  years,  Indian  Tribes 
may  apply  singly  or  as  a  consortium.  A 
list  of  the  eligible  Indian  Tribes  and 
Tribal  organizations  is  found  at  the  end 
of  this  Notice  at  appendix  B. 

Because  section  304(a)  specifies  a 
mimimun  base  amount  for  State 
allocations,  we  have  set  a  base  amount 
for  Indian  Tribal  allotments  since  FY 
1986.  We  have  found,  in  practice,  that 
the  establishment  of  such  a  minimum 
allocation,  based  on  population,  has 
facilitated  our  efforts  to  make  a  fair  and 
equitable  distribution  of  limited  grant 
funds. 

Tribes  which  meet  the  application 
requirements  and  whose  reservation 
and  surrounding  tribal  trust  lands 
population  is  less  than  3,000  will  receive 
a  minimum  of  $3,000;  Tribes  which  meet 
the  application  requirements  and  whose 
reservation  and  surrounding  tribal  trust 
lands  population  exceeds  3.000  will 
receive  a  minimum  of  $8,000,  except  for 
the  Navajo  Tribe  which  will  receive  a 
minimum  of  $24,000  because  of  its 
population.  We  have  used  these 


population  and  grant  award  figures 
since  the  beginning  of  the  program. 

In  computing  Indian  Tribal 
allocations,  we  will  use  the  best 
available  population  figures  from  the 
Census  Bureau.  Where  Census  Bureau 
data  are  unavalable.  we  will  use  figures 
from  the  BIA  Indian  Population  and 
Labor  Force  Report. 

If  not  all  eligible  Tribes  apply,  the 
available  funds  will  be  divided 
proportionally  among  the  Tribes  which 
apply  and  meet  the  requirements. 

G.  Matching  Requirements 

States  and  Indian  Tribes  and  Tribal 
organizations  are  not  required  to  furnish 
matching  funds,  but  sub-State  grantees 
must  meet  the  requirements  in  section 
303(f)  as  follows: 

In  the  first  year,  the  required  match 
for  a  sub-Stale  grantee  is  35  percent  of 
the  funds  received  under  this  Act.  If  the 
same  sub-State  grantee  receives  a 
second  year  grant,  the  required  match  is 
55  percent  of  the  funds  received  under 
this  Act.  In  the  third  and  subsequent 
years,  if  the  same  sub-State  grantee 
receives  a  grant,  the  required  match  will 
be  65  percent  of  the  funds  received 
under  the  Act. 

If  a  different  sub-State  grantee 
receives  funds  for  the  first  or  second 
time  under  the  Act,  then  the  match  is 
computed  at  35  or  55  percent, 
respectively.  The  required  match,  in  any 
case,  should  not  be  computed  against 
total  project  funds  or  any  amoutn  other 
than  the  amount  of  funds  received  by 
the  sub-State  grantee  under  this  Act. 

H,  Change  in  the  Law  Regarding 
Funding  of  Sub-State  Grantees 

Public  Law  100-294  recently  amended 
the  Act  to  allow  sub-State  grantees  to 
receive  funds  for  more  than  three  years 
but  limited  to  $150,000  the  total  amount 
of  grant  funds  that  may  be  awarded  to 
any  sub-State  grantee  since  the 
beginning  of  the  program  in  FY  1986. 

I.  State  Application  Requirements 

The  application  requirements  for 
these  grants  do  not  go  beyond  the 
requirements  in  the  statute.  We  have 
cited  each  requirement  to  the  specific 
section  of  the  law. 

Please  note  the  assurance  in 
paragraph  (3)(e)  below  that  limits  the 
funds  an  entity  may  receive  from  the 
State  in  any  one  fiscal  year  to  $50,000 
and  provides  that  no  entity  will  receive 
more  than  a  total  of  $150,000  under  this 
Act  (section  303(c)). 

Please  note  also  that  in  order  to  apply 
for  these  FY  1991  funds,  a  State  must 
have  or  have  under  consideration  a 
procedure  for  the  eviction  of  an  abusing 


spouse  from  a  shared  residence.  (See  the 
assurance  in  paragraph  (3)(1)  below.) 

The  Secretary  will  approve  any 
applicaton  that  meets  the  requirements 
of  the  Act  and  this  Notice,  and  will  not 
disapprove  an  application  unless  the 
State  has  been  given  reasonable  notice 
of  the  Department's  intention  to 
disapprove  and  an  opportunity  to 
correct  any  deficiencies  (section 
303(a)(3)). 

All  applications  must  meet  the 
following  requirements: 

The  State's  application  must  be  signed 
by  the  Chief  Executive  of  the  State  or 
the  Chief  Program  Official  designated  as 
responsible  for  the  administration  of  the 
Act. 

The  application  must  contain  the 
following  information: 

(1)  The  name  of  the  State  agency  and 
the  Chief  Program  Official,  designated 
as  responsible  for  the  administration  of 
State  programs  and  activities  related  to 
family  violence  carried  out  under  the 
Act  and  for  the  coordination  of  related 
State  programs,  and  the  name  of  a 
contact  person  if  different  from  the 
Chief  Program  Official  (section 
303(a)(2)(D)). 

(2)  The  procedures  designed  to 
involve  knowledgeable  individuals  and 
interested  organizations  and  assure  an 
equitable  distribution  of  grants  and 
grant  funds  within  the  State  and 
between  rural  and  urban  areas  in  the 
State  (section  303(a)(2)(C)).  (For 
example,  knowledgeable  individuals 
and  interested  organizations  may 
include  but  are  not  limited  to:  State 
Advisory  Committees  on  Family 
Violence,  law  enforcement  officials,  or 
Coalitions  of  Directors  of  Family 
Violence  Shelters.) 

(3)  The  application  must  contain  the 
following  assurances: 

(a)  That  funds  under  the  Act  will  be 
distributed  as  demonstration  grants  to 
local  public  agencies  and  non-profit 
private  organizations  for  programs  and 
projects  within  the  State  to  prevent 
incidents  of  family  violence  and  to 
provide  immediate  shelter  and  related 
assistance  for  victims  and  their 
dependents  (section  303(a)(2)(A)). 

(b)  That  not  less  than  60  percent  of  the 
funds  distributed  shall  be  used  for 
immediate  shelter  and  related 
assistance  (section  303(g)). 

(c)  That  not  more  than  5  percent  of  the 
funds  will  be  used  for  State 
administrative  costs  (section 
303(a)(2)(B)(i)). 

(d)  That  in  distributing  the  funds,  the 
States  will  give  special  emphasis  to  the 
support  of  community-based  projects  of 
demonstrated  effectiveness  carried  out 
by  non-profit  private  organizations 
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(particularly  tboae  projects  the  primary 
purpoae  of  which  is  lo  operate  shelters 
for  victims  of  family  violence  and  their 
dependents)  and  those  which  provide 
counseling,  alcohol  and  drug  abuse 
treatment  and  self-help  services  to 
abusers  and  victims  (section 
303(a)(2)(BKii)). 

(e)  That  no  entity  funded  by  the  State 
will  receive  more  than  $50,000  in  any 
one  Fiscal  year,  and  no  entity  will 
receive  more  than  a  total  of  $150,000 
under  this  Act  (section  303(c)). 

(H  That  demonstration  grants  funded 
by  the  State  will  meet  the  matching 
requirements  in  section  303(r),  i.e..  35 
percent  of  the  total  funds  provided 
under  this  title  in  the  first  year,  55 
percent  in  the  second  year,  and  65 
percent  in  the  third  or  subsequent 
year(s);  that  except  in  the  case  of  a 
public  entily.  not  less  than  50  percent  of 
the  local  matching  share  shall  be  raised 
from  private  sources;  that  the  local 
share  may  be  cash  or  in-kind;  and  that 
the  local  share  may  not  include  any 
Federal  funds  provided  under  any 
authority  other  than  this  title  (section 
303(f)). 

(g)  That  demonstration  grants  funded 
by  the  State  may  not  be  used  as  direct 
payment  to  any  victim  or  dependent  of  a 
victim  of  family  violence  (section 
303(d]). 

(h)  That  no  income  eligibility  standard 
will  be  imposed  on  individuals  receiving 
assistance  or  services  supported  with 
funds  appropriated  to  carry  out  the  Act 
(section  303(e)). 

(i)  That  procedures  will  be  developed 
to  assure  the  confidentiality  of  records 
pertaining  to  persons  receiving 
assistance  or  services  from  any  program 
assisted  under  the  Act  as  specified  in 
section  303(a)(2)(E). 

(i)  That  the  address  or  location  of  any 
shelter-facility  assisted  under  the  Act 
will  not  be  made  pubhc  except  with 
written  authorization  of  the  person  or 
persons  responsible  for  the  operation  of 
such  shelter  (section  303(a)(2)(E)). 

(k)  That  all  demonstration  grants 
made  by  the  State  under  the  Act  must 
prohibit  discrimination  on  the  basis  of 
age.  handicap,  sex,  race,  color,  national 
origin  or  religion  (section  307). 

(1)  That  the  State  has.  or  has  under 
consideration,  a  procedure  for  the 
eviction  of  an  abusing  spouse  from  a 
shared  residence  (section  303(a)(2)(F))- 

(m)  That  States  will  comply  with 
Departmental  recordkeeping  and 


reporting  requirements  and  general 
requirements  for  the  administration  of 
grants  under  45  CFR  Part  92. 

|.  Indian  Tribe  and  Tribal  Organization 
Application  Requirements 

The  application  requirements  for 
these  grants  do  not  go  beyond  the 
requirements  in  the  statute.  We  have 
cited  each  requirement  to  the  specific 
section  of  the  law 

The  Secretary  will  approve  any 
application  that  meets  the  requirements 
of  the  Act  and  this  Notice,  and  will  not 
disapprove  an  application  unless  the 
Indian  Tribe  or  Tribal  organization  has 
been  given  reasonable  notice  of  the 
Department's  intention  to  disapprove 
and  an  opportunity  to  correct  any 
deficiencies  (section  303(a)(3)), 

The  application  from  the  Indian  Tribe 
or  Tribal  orjanization  must  be  signed  by 
the  Chief  Executive  Officer  of  the  Indian 
Tnbe  or  Tribal  organization  and  must 
contain  the  following  information: 

(1)  The  name  of  the  organization  or 
agency  designated  as  responsible  for  the 
administration  of  this  program  (section 
303(d)(D)),  and  the  name  of  a  contact 
person  in  the  designated  organization  or 
agency. 

(2)  A  copy  of  a  current  resolution 
stating  that  the  designated  organization 
or  agency  has  the  authority  to  submit  an 
application  on  behalf  of  the  Indian 
individuals  in  the  Tribe(8)  (section 
303(a)(2)(G)). 

(3)  A  description  of  the  procedures 
designed  to  involve  knowledgeable 
individuals  and  interested  organizations 
in  providing  service  under  the  Act 
(section  303(a)(2)(C)).  (For  example, 
knowlegeable  individuals  and  interested 
organizations  may  include:  Tribal 
officials  or  social  services  staff  involved 
in  child  abuse  or  family  violence 
prevention.  Tribal  law  enforcement 
officials.  State  Coalitions  Against 
Domestic  Violence,  and  Directors  of 
Family  Violence  Shelters.) 

(4)  A  brief  description  of  how  the 
Indian  Tribe  or  Tribal  organization 
plans  to  use  the  grant  funds  to  prevent 
incidents  of  family  violence  and  to 
provide  immediate  shelter  and  related 
assistance  to  victims  of  family  violence 
and  their  dependents  (section 
303(a)(2)(G)). 

(5)  Each  application  must  contain  the 
following  assurances: 

(a)  That  not  less  than  60  percent  of  the 
funds  shall  be  used  for  immediate 
shelter  and  related  assistance  (section 
303(g)). 

(b)  That  no  funds  under  the  Act  will 


be  used  as  direct  payment  to  any  victim 
or  dependent  of  a  victim  of  family 
violence  (section  303(d)). 

(c)  That  no  income  eligibility  standard 
will  be  applied  to  individuals  receiving 
assistance  or  services  supported  with 
funds  appropriated  to  carry  out  the  Act 
(section  303(e)). 

(d)  That  procedures  will  be  developed 
to  assure  the  confidentiality  of  records 
pertaining  to  persons  receiving 
assistance  or  services  from  any  program 
assisted  under  the  Act  as  specified  in 
section  303(a)(2)(E). 

(e)  That  the  address  or  location  of  any 
shelter-facility  assisted  under  the  Act 
will  not  be  made  public,  except  with 
written  authorization  of  the  person  or 
persons  responsible  for  the  operation  of 
such  shelter  (section  303(a)(2)(E)). 

(f)  That  Indian  grantees  will  cor  ply 
with  Departmental  recordkeeping  and 
reporting  requirements  and  general 
grant  administration  requirements  of  45 
CFR  part  92. 

K.  Notification  Under  Executive  Order 
12372 

For  States,  this  program  is  covered 
under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  for  State  plan  consolidation 
and  simplification  only— 45  CFR  100.12. 
The  review  and  comment  provisions  of 
the  Executive  Order  and  Part  100  do  not 
apply.  Federally  recognized  Indian 
Tribes  are  exempt  from  all  provisions 
and  requirements  of  E.0. 12372. 

L.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  application  requirements  contained 
in  this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0980-0175. 

M.  Certifications 

Applicants  must  comply  with  the 
required  certifications  found  at 
appendix  C,  regarding  Drug  Free 
Workplace,  Debarment,  and  Lobbying 
which  are  self-explanatory.  Please  note 
that  the  certification  regarding  Lobbying 
must  be  signed  and  returned  with  your 
application. 

(Catalog  of  Federal  Domestic  Assistance 

number  13.  671,  Family  Violence  Prevention 

and  Services) 

Dated:  January  4, 1991. 

Mary  Sheila  Call, 

Assistant  Secretary  for  Human  Development 

Services. 


Federal  Register  /  Vol.  56.  No.  13  /  Friday.  January  18.  1991  /  Notices 


2029 


Appendix  A 

State  Au.ocat»on:  Family  Violence 
Prevention  and  Services  Act 


AL 

AK 

AS 

AZ 

AR 

CA 

CO 

CT 

DE 

DC 

FL 

GA 

GU 

HI 

ID 

IL 

IN 

lA 

KS 

KY 

LA 

ME 

MD 

MA 

Ml 

MN 

MS 

MO 

MT 

NE 

NV 

NH 

NJ 

NM 

NY 

NC 

ND 

MP 

OH 

OK 

OR 

PA 

PR 

Rl 

SC 

SO 

TN 

TX 

TT 

UT 

VT 

VI 

VA 

WA 

WV 

Wl 

WY 


Total 


Amencan  Samoa 

Arizona -.- 

Arkansas - 

Catiforma 

Colorado 

Connecticut 

tJetaware 

Distnct  0)  Columbia  . 

Fkxtda  ..„ 

Georgia.- 

Guam ™ 

Hawaii...~~...»~»~—- 

Idaho 

Illinois ....- 

Indiana. 

\OM 

Kansas ..~ -> 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

MIssoun 

Montana 

Netyaska 

Nevada 

New  Hampshirs 

New  Jersey 

New  Mexico - 

New  York 

North  Carolina 

North  tJakota _ ... 

Northern  Manana 

Islands. 

Ot>io 

Oklahoma 

Oregon 

Pennsytvania. — .... 

Puerto  Rico.- 

Rhode  Island 

South  Carolina 

South  Dakota. 

Tennessee 

Texas 

Trust  Territories  o( 

Nortt»em  Pacific 

Utah 

Vermont 

Virgin  Islands 

Virginia 

Wastungton _.-. 

West  Virginia 

Wisconsin 

Wyoming 


$143,612 
50,000 
11,405 
124.013 
83,907 
1.013.574 
115,643 
112.958 
50,000 
50.000 
441,893 
224,451 
11,405 
50.000 
50.000 
406,565 
195.062 
99,043 
87,639 
129.976 
152.619 
50.000 
163.700 
206,177 
323,390 
151,806 
91.405 
179,916 
50.000 
56,182 
50,000 
50,000 
269,788 
53^88 
625,995 
229.124 
50,000 
11,405 

380,374 

112,435 

98,345 
419.887 
114,771 

50,000 
122,478 

50,000 
172.279 
595,515 

11.405 

59,530 

50.000 

11.405 

212,663 

166,036 

64,761 

169,733 

50,000 

$9,124,750 


Pleasant  Point  Passamaquoddy 
Reservation  of  Maine 
Seminole  Tribe  of  Florida 

At>erdeen  Area  Office 

Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South  Dakota 

Crow  Creek  Sioux  Tribe  of  the  Crow  Creek; 
Reservation,  South  Dakota 

Devil's  Lake  Sioux  Tribe  of  the  Devil's 
Lake  Sioux  Reservation.  North  Dakota 

Lower  Brule  Sioux  Tribe  of  the  Lower  Brule 
Reservation.  South  Dakota 

Yankton  Sioux  Tribe  of  South  Dakota 
Winnebago  Reservation  of  Nebraska 

Minneapolis  Area  Office 

Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians  of  Michigan 

Lac  Vieux  Desert  Band  of  Chippewa 
Indians 

Menominee  Indian  Tribe  of  Wisconsin 

Michigan  Inter-Tribal  Council  on  behalf  of: 
Bay  Mills  Indian  Community 
Hannahville  Indian  Community 
Keweenah  Bay  Indian  Community 
Saginaw  Chippewa  Indian  Tribe  of  Isabella 

Reservation,  Michigan 
Sault  Saint  Marie  Tribe  of  Chippewa  Indians 

of  Michigan 
Prairie  Island  Community  of  Minnesota 
Onieda  Tribe  of  Indians  of  Wisconsin 
Forest  County  Potawatomi  of  Wisconsin 
Lad  du  Flambeau  Reservation  of  Wisconsin 
Red  Cliff  Band  of  Lake  Superior  Chippewa 

Indians  of  Wisconsin 
Bad  River  Tribal  Council,  Wisconsin 
Lower  Sioux  Tribe  of  Minnesota 
Upper  Sioux  Tribe  of  Minnesota 
Shakopee  Community  of  Minnesota 
Minnesota  Chippewa: 

Net!  Lake  Reservation  (Bois  Fort) 

Fond  du  Lac  Reservation 

Grant  Portage  Reservation 

Mille  Lac  Reservation 
St.  Croix  Chippewa,  Wisconsin 


Appendbc  B— Indian  Tribal  Eligibility 

Below  is  the  list  of  Indian  Tribes  which  are 
eligible  for  fiscal  year  1991  Family  Violence 
Prevention  and  Services  grants.  Tribes  are 
listed  by  BL\  Area  Office  based  on  Census 
Bureau  population  data  or.  where  that  is  not 
available,  BIA  data. 

Tribes  Under  3,000  Population 

Eastern  Area  Office 
Houlton  Band  of  Maliseet  Indians  of  Maine 
Indian  Towmship  Passamaquoddy 

Reservation  of  Maine 
Miccosukee  Tribe  of  Indians  of  Florida 
Narragansett  Indian  Tribe  of  Rhode  Island 
Penobscot  Tribe  of  Maine 


Anadarko  Area  Office 

Apache  Tribe  of  Oklahoma 
Cheyenne-Arapaho  Tribes  of  Oklahoma 
Comanche  Indian  Tribe  of  Oklahoma 
Four  Tribes  of  Kansas 

Iowa  Tribe  of  Kansas  and  Nebraska 

Kickapoo  Tribe  of  Kansas 

Sac  and  Fox  Tribe  of  Kansas  and  Nebraska 

Prairie  Band  of  Potawatomi  of  Kansas 
Absentee  Shawnee  Tribe  of  Oklahoma 
Sac  and  Fox  Tribe  of  Oklahoma 
Pawnee  Tribe  of  Oklahoma 
Kiowa  Indian  Tribe  of  Oklahoma 
Kickapoo  Tribe  of  Oklahoma 
Otoe-Missouria  Tribes  Oklahoma 
Citizen  Band  of  Potawatomi,  Oklahoma 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Tonkawa  Tribe  of  Oklahoma 
Wichita  Indian  Tribe  of  Oklahoma 

Billings  Area  Office 

Chippewa-Cree  Indians  of  the  Rocky  Boy's 

Reservation,  Montana 
Fort  Belknap  Tribe  of  Montana 

Phoenix  Area  Office 

Cocopah  Tribe  of  Arizona 

Colorado  River  Indian  Tribes  of  the  Colorado 

River  Indian  Reservation,  Arizona  and 

California 


Duckwater  Shoshone  Tribe  of  the  Duckwater 

Reservation,  Nevada 
Elko  Band  Council 

Ft.  McDermitt  Paiute  and  Shoshone  Tribes  of 
the  Ft.  McDermitt  Indian  Reservation, 
Nevada 
Ft.  McDowell  Mohave-Apache  Indian 

Community,  Arizona 
Ft.  Majave  Indian  Tribe  of  Arizona 
Hualapai  Tribe  of  the  Hualapai  Reservation. 

Arizona 
Kaibab  Band  of  the  Paiute  Indians  of  the 

Kaibab  Indian  Reservation,  Arizona 
Las  Vegas  Tribe  of  the  Paiute  Indians  of  the 

Las  Vegas  Indian  Colony.  Nevada 
Moapa  Band  of  Paiute  Indians  of  the  Moapa 

River  Indian  Reservation.  Nevada 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony.  Nevada 
Pasqua  Yaqui  Tribe  of  Arizona 
Pyramid  Lake  Paiute  Tnbe  of  the  Pyramid 

Lake  ReservatiorL  Nevada 
Quechan  Tnbe  of  the  Ft.  Yuma  Indian 

Reservation.  California 
Reno-Sparks  Indian  Colony.  Nevada 
Salt  River  Pima-Mancopa  Indian  Community 

of  the  Salt  River  Reservation.  Arizona 
Shoshone  Paiute  Tribes  of  the  Duck  Valley 

Reservation,  Nevada 
Te-Moak  Bands  of  the  Western  Shoshone 

Indians,  Nevada 
Havasupai  Tribe  of  Anzona 
Ute  Indian  Tribe  of  the  Unitah  and  Ouray 

Reservation.  Utah 
Yavapai-Prescott  Tribe,  Anzona 
Yavapai-Apache  Indian  Community  of  the 

Camp  Verde  Reservation.  Anzona 
Yerington  Pauite  Tribe  of  the  Yennglon 

Colony  and  Campt)ell  Ranch,  Nevada 
Walker  River  Paiute  Tribe  of  the  Walker 

River  Reservation.  Nevada 
Washoe  Tribe  of  .Nevada  and  California 

Albuquerque  Area  Office 

Jicarilla  Apache  Tribe.  New  Mexico 

Fhieblo  of  Acoma.  New  Mexico 

Pueblo  of  Isleta.  New  Mexico 

Pueblo  of  Jemez,  New  Mexico 

Pueblo  of  Picuris,  New  Mexico 

Pueblo  of  San  Felipe,  New  Mexico 

Pueblo  of  San  )uan.  New  Mexico 

Pueblo  of  Santa  Clara.  New  Mexico 

Pueblo  of  Santo  Domingo.  New  Mexico 

Pueblo  of  Taos,  New  Mexico 

Pueblo  of  Zia.  New  Mexico 

Pueblo  of  San  Udefonso,  New  Mexico 

Pueblo  of  Tesuque,  New  Mexico 

Ramah  Navajo  Community 

Southern  Ute  Indian  Trit>e  of  the  Southern 

Ute  Indian  Reservatioa  Colorado 
Ute  Mountain  Tribe  of  the  Ute  Mountain 

Reservatioa  Colorado.  New  Mexico  and 

Utah 
Portland  Area  Office 
Bums  Paiute  Indian  Colony.  Oregon 
Confederated  Tribes  of  the  SileU 

Reservation,  Oregon 
Confederated  Tribes  of  the  Warm  Springs 

Reservation,  Oregon 
Confederated  Tribes  of  the  Grand  Ronde, 

Oregon 
Confederated  Tribes  of  the  Umatilla 

Reservation,  Oregon 
Kootenai  Tribe  of  Idaho 
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kUkah  Tribe  a/  Waahington 

Metlakatla  Indian  Community.  Alaska 

Muckleshool  Tribe  of  Washingtoo 

Nei  Perce  Tribe  of  Idaho 

Nooksak  Tribe  of  Wasingtor 

Nisqually  Tribe  of  Washington 

Puyallup  Tribe  of  Washington 

Quileule  Tribe  of  Washington 

Quinault  Tribe  of  the  Quinault  Reservation. 

Washington 
Sauk-Suiaftle  Tribe  of  Washington 
Skokomish  Tribe  of  Washington 
Squaxin  Island  Tribe  of  Washington 
Stillquamish  Tnbe  of  Washington 
Swinomish  Tribe  of  Washington 
Suquamish  Tribe  of  Washington 
TaUlip  Tribes  of  Washington 
Upper  Skagit  Indian  Tnbes  of  WashinKton 

)uneau  Aroa  Office 

Aleutun  Pi  :bi!off  Islands.  Alaska 

Copper  River  Association,  Alaska 

Orulsaramuit  Native  Council.  Alaska 

Kawerak,  Inc..  Alaska 

Ketchikan  Indian  Corporation.  Alaska 

Kenaitze.  Inc..  Alaska 

Kolezbue  Native  Association.  Alaska 

Kuskokwira  Native  Association.  Alaska 

Kodiak  Native  Association.  Alaska 

Northern  Pacific  Rim  Association.  Alaska 

Sitka  Community  Association.  Alaska 

Tanana  Indian  ReorganiMtion  Art  Council 

Tyonek.  Alaska 

United  Crow  Band,  Alaska 

Sacremenlo  Area  OfTice 

Big  Lagoon  Ranchena.  California 

Cahuilla  Band  of  Mission  Indians 

Coastal  Indian  Cojnmunity  of  the  Resighina 

Ranchena 
La  jolla  Indian  Band  of  Mission  Indians 
jamul  Indian  Village 
Morongo  Band  of  Cahuilla  Vlission 


Soboba  Band  of  Mission  Indians. 

Trinidad  Ranchena 

Torres  MHrtinez  Band  of  Mis.siun  Induins 

Tnhfs  over  3.000  Population 

Eastern  Area  Office 

Eastern  E3<ind  of  Cherokee  Indians  of  North 

Carolina 
Mississippi  Band  of  Choctaw  Indians, 

Mississippi 
Aberdeen  Area  Office 

ORldId  Sioux  Tribe  of  the  Pine  Ridge 

Reservation,  South  Dakota 
Rosebud  Sioux  Tribe  of  the  Rosebud  Indian 

Reservation   Sou'h  Uakot.i 
Stiindinj^  R(H  iv  Sioux  Tnbe  of  the  Standing 

Ro€i<  Reservation,  North  ,ind  South  Dakota 
Sisseton  Wnhpeton  Sioux  Iribe  of  the  Lake 

Iraverse  Reservation,  South  Diikola 
Three  Affiliated  Iriiies  of  the  F  jrt  Berthoid 

Reservation.  North  Dal^ola 
Turtle  Mounldin  Band  of  Chippewa  Indians 

Turtle  Mounldin  Indian  Reservation,  North 

D.il^otd 

Billings  Area  Office 

North  Cheyenne  Tribe  nf  the  Northern 

Cheyenne  Indian  Reservation,  Montana 
Shoshone  Arapahoe  Tribes  of  Wyoming 

(W.nd  River  Reservation) 

Phoenix  Area  Office 

Cil<-!  River  Pima  M.iru.opa  Indidn  Community 

of  the  Gila  River  Reservation.  Arizona 
Hopi  Tribe  of  Anzona 
Papago  Tribe  of  the  Sella.  Gila  Bend  and  San 

Xavier  Reservations,  Ahzona 
San  Carlos  Apache  Tribe  of  the  San  Cirlos 

Reservation.  Anzona 
Tohono  O'Odham  Nation.  Arizona 
White  Mountain  Apache  Tribe  of  the  Fort 

Apache  Indian  Reservation,  Arizor.a 


Navajo  Area  Office 

Navajo  Tribe  of  Arizona,  New  Mexico  and 

Utah 
Albuquerque  Area  Office 
Pueblo  of  !.aguna.  New  Mexico 


Zuni  Tribe  of  the  Zuni  Reservation.  New 
Mexico 

Portland  Area  Office 

Confederated  Salish  and  Kootenai  Tribes  of 

the  Flathead  Reservatioa  Montana 
Confederated  Tnbes  of  the  Colville 

Reservation.  Washington 
Shoshone  Bannok  Tnbes  of  the  Fort  Hall 

Reservation,  Idaho 
Yakiraa  Indian  Nation,  Washington 

Juneau  Area  Office 

Cook  Inlet  Corporation.  Alaska 
Association  of  Village  Council  FVesidents, 

Alaska 
Central  Council  of  the  Tlingit  and  Haida 

Indians  of  Alaska 
Tanana  Chiefs  Conference,  Alaska 
Sitka  Community  Association.  Alaska 
Bristol  Bay  Native  Association  of  Alaska 
Fairbanks  Native  Association,  Alaska 

Muskogee  Area  Office 
Cherokee  Nation  of  Oklahoma 
Choctaw  Nation  of  Oklahoma 
Muskogee  Creek  Nation  of  Oklahoma 

.Minneapolis  Area  Office 

Minnesota  Chippewa; 
I.eech  Lake  Reservation 
While  Earth  Reservation 

Appendix  C — Certificationa 

BtLLMG  COOE  4t30-01-*l 
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U.S.  Department  of  Health  and  Human  Services 

Certification  Regarding 

Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 

By  Signing  and/or  submiu.ng  ihi.  apphcatton  or  gran,  agreement,  ,hc  grantee  .s  pros.d.ng  the  certir.calion 
set  out  below. 

This  cerlification  is  required  by  regulations  impietTienting  the  I>rug-Frce  Workplace  Act  of  1988  45  CFR 
Pan  r^ubpar  F  Ihe  regulations,  pub!  shed  in  the  January  31,  1989  Federal  Reg.s.er.  require  ^ert.n.at.on 
L  gram^^s  .ha  they  will  m'a.n.a.n  a  drug  free  workplace.  The  eer.,f.eat,on  set  out  belo*  ,s  a  --^  -'^  ^PJ  ' 
py  grantees  I naiy  ,■  ^,|,  ^  ^\.^^^^  ^hen  HHS  determines  (o  av^ard  (he  gran..  False  certiHca- 

:rrio"alfo;  T:.:'::ur^Z\ltlZ%^^«^.  -or  ,u.pcn„o„  or  pa>™em.  -„,.ens,on  „,  »™na„cn 
of  grams,  or  governmentwide  suspension  or  debarment. 

The  oraniee  cerlifies  thai  il  will  provide  a  drug-free  \»orkplace  b>:  ..      .^     . 

^a)  PuSinTa  su.emen.  notifying  employees  thai  .he  unlawful  manufacture,  d.s.nbut.on  d'^P"^'"«. 
po!lii>n  or  u^of  a  controlled  substance  is  prohibited  in  the  grantees  worKpl.ce  and  spec.fying  .he  ac- 
iions  that  will  be  taken  against  emplo>ees  for  violation  of  such  prohibition; 

(b)  Establishing  a  drug-free  awareness  program  to  inform  employees  about: 
(1)  The  dangers  of  drug  abuse  in  .he  workplace; 

.2)  The  crantees  policy  of  maintaining  a  drug-free  workplace; 

'    Any  available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and. 
^)  The  Jenames  that^may  be  imposed  upon  employees  for  drug  abuse  violations  occumng  in  .be 

workplace; 

(c)  Making  il  a  requirement  .ha.  each  employee  .o  be  engaged  in  .he  performance  of  the  gran,  be  given 
a  copy  of  the  stalemeni  required  by  paragraph  (a); 

,d)   Notifying  the  employee  in  the  sta.cmen.  required  by  paragraph  (a)  thai,  as  a  condi.ion  of  cmplovmeni 
under  the  grant,  the  employee  will: 

lit  Abide  bv  the  terms  of  the  statement;  and,  •      •    .u        ,i  „i„/>. 

(11  Notify  iL  employer  of  any  criminal  drug  statute  conviction  for  a  vioUiion  occumng  m  the  workplace 

no  later  than  five  days  after  such  conviction; 

(O    Notifying  the  agency  wi.hin  ten  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actual  notice  of  such  conviction; 

(f)   Taking  one  of  the  following  actions,  v^i.hin  30  days  of  receiving  no.ice  under  subparagraph  (dM2).  with 

respect  to  V7,rgC-pH'ut^-l'::fon  against  such  an  employee,  up  to  and  including  .ermin.^n^or 
2    Reauirine  such  employee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or  rehabilitation 
program Ippr^^^S  for  MKhTurpoU  by  a^Federal,  State,  or  local  health,  law  enforcement,  or  other  appropriate 
agency; 

(g>  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  impkmenUtion  of 
paragraphs  (a),  (b),  (c),  (d),  (e)  and  (0- 
nujMO  coo€  4iao-«»-c 


GPO  9*2-9*1* 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal,  the 
applicant,  defined  as  the  primary  participant 
in  accordance  with  45  CFR  Part  76,  certifies 
to  the  best  of  its  knowledge  and  believe  that 
it  and  its  pnncipals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible. 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
?ency; 

)  have  not  within  a  3  year  period 
pi  feeding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offen.se 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  of  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (1)  (b)  of  this 
certification;  and 

(d)  have  not  within  a  3year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  defjuit. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(}iHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion— Lower 
Tier  Covered  Transaction."  Provided  below 
without  modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 

Certification  Regarding  Debarment. 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  be  Supplied  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFT?  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 


fb|  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
(hat  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for  infiuencing 
or  attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal. 
amendment,  or  modification  of  any  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgran's,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352.  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  Si 0.000  and  not  more  than  $100,000  for 
each  such  failure. 

Organization 

Authorized  Signature    Title    Date 

Note;  If  Disclosure  Forms  are  required, 
please  contact;  Mr.  William  Sexton.  Deputy 
Director.  Grants  and  Contracts  Manage.-nenI 
Division,  Room  341F,  HUH  Building.  200 


Independence  Avenue.  SW,  Washington,  D.C. 

20201-0001. 

|FR  Doc.  91-1284  Filed  1-17-91;  8:45  am] 
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President's  Committee  on  IMental 
Retardation;  Meeting 

AQENCY  HOLOINQ  THE  MEETINQ: 

President's  Comnnittee  on  Mental 
Retardation. 

TIME  AND  DATE: 

r.xecutive  Committee  Meeting  and 

Subcommittee  Discussion,  Monday. 

February  4, 1991.  3  p.m.-5  p.m. 
F'ull  Committee.  February  5. 1991,  9  a.m.- 

3:30  p.m. 
Su.mmif  on  the  National  Effort  to  P*revent 

Mental  Retardation  and  Related 

Disabilities.  February  5-7. 1991,  8:30 

a.m.-5;15p,m, 
place: 
Omni  Shoreham  Hotel,  2500  Calvert 

Street,  NW.,  Washington,  DC  20008. 

STATUS:  Meetings  are  open  to  the  public. 
An  interpreter  for  the  deaf  will  be 
available  upon  advance  request.  Ail 
locations  are  barrier  free. 

MATTERS  TO  BE  CONSIDERED:  Reports  by 
members  of  the  Executive  Committee  of 
the  President's  Committee  on  Mental 
Retardation  (PCMR)  will  be  given.  The 
Committee  plans  to  discuss  critical 
issues  concerning  prevention,  family 
and  community  services,  full  citizenship, 
public  awareness  and  other  issues 
relevant  to  the  PCMR's  goals. 

THE  PCMR:  (1)  Acts  in  an  advisory 
capacity  to  the  President  and  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  on  matters  relating 
to  programs  and  services  for  persons 
who  are  mentally  retarded;  and  [2]  is 
responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  for  the 
retarded,  and  reviewing  legislative 
proposals  that  affect  the  mentally 
retarded. 

CONTACT  PERSON  FOR  MORE 
INFORMATION: 

Sambhu  N,  Banik,  330  Independence 

Avenue.  SW..  room  5325 — Wilbur  J. 

Cohen  Building,  Washington,  DC 

20201-0001  (202)  619-0634, 

Dated;  January  14, 1991. 
Sambliu  N,  Banik, 
Executive  Director.  PCMR. 
|FR  Doc.  91-1286  Filed  1-17-91;  8;45  am] 

BlUJMQ  CODE  413(KI1-M 
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PubNc  Health  Service 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Sei^^ice 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday.  January  4. 
1991. 

(Call  PHS  Reports  Gearance  Officer  on  202- 
245-2iriO  for  copies  of  package) 

1.  Special  Volunteer  and  Guest 
Researcher  Assignment— 0925-0177 — 
The  NIH-59G  records  name,  address, 
employer,  education,  and  other 
information  on  prospective  Special 
Volunteers  and  Guest  Researchers,  and 
is  used  by  the  responsible  NIH 
approving  official  to  determine  the 
individual's  qualifications  and  eligibility 
for  such  assignments.  The  form  is  the 
only  official  record  of  approved 
assignments.  Respondents:  Individuals 
or  households;  Number  of  Respondents: 
1,000;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .08  hours:  Estimated  Annual 
Burden:  80  hours. 

2.  Application  Packets  for  Real 
Property  for  Public  Health  Purposes— 
0937-0191— Slate  and  local  governments 
and  non  profit  organizations  use  these 
apptic.^tions  to  apply  for  excess/surplus 
and  underutilized/unutilized 
Government  real  property.  These 
applications  are  used  to  determine  if 
institutions/organizations  are  eligible  to 
purchase,  lease,  or  use  property  under 
the  provisions  of  the  surplus  property 
program.  Respondents:  State  or  local 
governments,  non-profit  institutions; 
Number  of  Respondents;  67:  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  200  hours; 
Estimated  Annual  Burden:  13.400  hours. 

3.  Grants  for  Hospital  Constructions 
and  Modernization— Federal  Right  of 
Recovery  and  Waiver  of  Recovery  (42 
CFR  124!  subpart  H)— 091 4-0099— 
"Federal  Right  of  Recovery  and  Waiver 
of  Recovery"  provides  a  means  for  the 
Federal  Government  to  recover  grant 
funds  and  a  method  of  calrulating 
interest  when  a  grant-assisted  facility  is 
sold  or  leased,  or  there  is  a  change  in 
use  of  the  facility.  It  also  allows  for  a 
waiver  of  the  right  of  recovery  under 
certain  circumstances.  Respondents: 
State  or  local  governments,  businesses 
or  other  for-profit,  non-profit 
institutions;  Number  of  Respondents:  20; 


Number  of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  3  hours; 
Estimated  Ani>ual  Burden:  60  hours, 
OMB  Desk  Officer  Shannah  Ko«s-McCal!um 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  3002, 
Washington.  DC  20503. 

Dated:  January  14, 1991. 
fames  M.  Friedman, 

Acting  Deputy  Assistojit  Secretary  for  Health 
I  Planning  and  Evaluation). 
[FF  Doc,  91-1196  Filed  1-17-91;  8:45  am) 
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Social  Security  Administration 

Agency  Forms  Submitted  to  the  Offica 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  December  14, 1990. 

(Call  Reports  Clearance  Ofllcer  on 
(301)  965-4149  for  copies  of  package.) 

1.  Request  For  SSI  Benefit  Estimate— 
0960-0000— The  information  collected 
on  the  form  SSA-3716  will  be  used  by 
the  Social  Security  Administration  to 
provide  estimates  of  future 
Supplemental  Security  Income  (SSI) 
payments  for  recipients  who  are  about 
to  receive  a  monetary  reimbursement  for 
work  performed.  The  affected  public 
consists  of  current  SSI  recipients 
expecting  to  return  to  work. 
Number  of  Respondents:  50,000. 
Frequency  cf  Response:  1. 
A  verage  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  4,167 
hours. 

2.  Vocational  Rehabilitation  •301" 
Program  Development— 0960-0282— The 
information  collected  on  the  form  SSA- 
4290  is  used  by  the  Social  Security 
Administration  to  determine  an 
individual's  entitlement  to  continued 
payments  while  participating  in  an 
approved  vocational  rehabilitation  (VR) 
program.  The  affected  public  consists  of 
State  VR  agencies  serving  persons  who 
have  been  found  to  have  medically 


recovered  but  who  are  allegedly 

participatir\g  in  a  VR  program. 
Number  of  Respondents:  80. 
Frequency  of  Response:  1 00. 
A  vercge  Burden  Response:  25      •> 
minutes. 

Estimated  Annual  Burden:  2,000 
hours. 

3.  Third  Party  Liability  Statement— 
0960-0323 — The  information  collected 
on  the  form  SSA-a019  is  used  by  the 
Social  Security  Administration  to  record 
commercial  health  insurance 
information  from  applicants  and/ 
recipients  of  Supplemental  Security 
Income  (SSI)  and  Medicaid  benefits  for 
the  purpose  of  establishing  his/her 
continuing  entitlement  to  Medicaid 
benefits. 

Thie  affected  public  is  comprised  of 
SSI  applicanU/recipienls  who  would 
otherwise  be  entitled  to  Medicaid 
benefits. 
Number  of  Respondents:  65.400. 
Frequency  of  Response:  1. 
A  verage  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  5.450. 
4.  Joint  Checking/ Savings  Account 
Rebuttal  Statement— 0960-0461— 1  he 
information  on  form  SSA-2574  is  used 
by  the  Social  Security  Administration  to 
determine  if  funds  in  a  joint  bank 
account  belong  to  a  claimant/recipient 
for  Supplemental  Security  Income  (SSI), 
and  to  ensure  that  the  mdividuai's 
resources  do  not  exceed  those 
allowable.  The  respondents  are 
claimants  for  or  recipients  of  SSI 
payments. 
Number  of  Respondents:  200.000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  7 
minutes. 
Estimated  Annual  Burden:  23.333 

hours. 

5.  Report  To  The  United  States  Social 
Security  Administration  By  A  Person 
Receiving  Benefits  For  A  Child  or  An 
Adult  Unable  To  Handle  Funds.  Report 
To  United  States  Social  Security 
Administration— 0960-0049— The 
information  collected  on  the  forms  SSA- 
7161/7162  is  used  by  the  Social  Security 
Administration  to  determine  continuing 
entitlement  for  Social  Security  benefits 
and  the  proper  benefit  amounts  to 
beneficiaries  hving  outside  the  United 
States.  The  affected  public  is  comprised 
of  persons  living  outside  the  US.  who 
act  as  representative  payees  for  a  minor 
child  or  an  adult  unable  to  handle  their 
funds. 

Number  of  Respondents:  250,000, 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  6 
minutes. 
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Estimated  Annual  Burden:  25.000 
hours. 

6.  Claimant's  Medications — 0960- 
0289— The  information  on  form  HA-4632 
is  used  by  the  Social  Security 
Administration  to  compile  a  list  of  the 
current  medications  taken  by  a  claimant 
for  disability  insurance  benefits.  The 
respondents  are  claimants  for  those 
benefits  who  have  requested  a  hearing 
before  an  Administrative  Law  Judge. 

Number  of  Respondents:  171 .250. 

Frequency  of  Response:  1. 

A  verage  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  14.271 
hours. 

0MB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  0MB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  room  3208.  Washington. 
DC  20503. 

Dated:  January  10,  1991 
Ron  Compstoo. 

Social  Security  Administration  Reports 
Clearance  (Dfficer 
(FR  Doc.  91-1045  Filed  1-17-91;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc«  of  th«  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-1917;  FR-2934-N-0e| 

Federal  Property  Suitable  as  Facilities 
To  Assist  tt>e  Homeless 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACnoM:  Notice. 

summary:  This  notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  la  1991. 
ADOflESSES:  For  further  information, 
contact  James  Forsberg.  room  7282, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565. 
(These  telephone  numbers  are  not  toll- 
free.). 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 


Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C.).  HUD  is  publishing  this  Notice 
to  identify  Federal  buildings  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  mformation  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property. 

The  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
the  Stewart  B.  Mci<inney  Homeless 
Assistance  Act  (42  U.S.C.  11411).  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a).  HUD  is  to  collect 
information  from  Federal  landholding 
agencies  about  such  properties  and  then 
to  determine,  under  criteria  developed  in 
consultation  with  the  Department  of 
Health  and  Human  Services  (HHS)  and 
the  Administrator  of  General  Services 
(GSA).  which  of  those  properties  are 
suitable  for  facilities  to  assist  the 
homeless.  The  Order  requires  HUD  to 
publish,  on  a  weekly  basis,  a  notice  in 
the  Federal  Register  identifying  the 
properties  determined  as  suitable. 

The  properties  identified  in  this  notice 
may  ultimately  be  available  for  use  by 
the  homeless,  but  they  are  first  subject 
to  review  by  the  landholding  agencies 
pursuant  to  the  court's  Memorandum  of 
December  14,  1988  and  section  501(b)  of 
the  McKinney  Act.  Section  501(b) 
requires  HUD  to  notify  each  Federal 
agency  about  any  property  of  such 
agency  that  has  been  identified  as 
suitable.  Within  30  days  from  receipt  of 
such  notice  from  HUD,  the  agency  must 
transmit  to  HUD: 

(1)  Its  intention  to  declare  the 
property  excess  to  the  agency's  need  or 
to  make  the  property  available  on  an 
interim  basis  for  use  as  facilities  to 
assist  the  homeless;  or 

(2)  A  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  on  an  interim  basis  for 
use  as  facilities  to  assist  the  homeless. 

First,  if  the  landholding  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  available  to 
the  homeless  for  use  on  an  interim  basis 
the  property  will  no  longer  be  available. 

Second,  if  the  landholding  agency 
declares  the  property  excess  to  the 
agency's  need,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law  and  the  December  12. 1988  Order 


and  December  14. 1988  Memorandum, 
subject  to  screening  for  other  Federal 
use. 

Homeless  assistance  providers 
interested  in  any  property  identified  as 
suitable  in  this  notice  should  send  a 
written  expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning.  U.S.  FHiblic 
Health  Service,  HHS,  room  17A-10,  5800 
Fishers  Lane,  Rockville,  MD  20857;  (.301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  notice.  For 
complete  details  concerning  the  timing 
and  processing  of  applica'aons.  the 
reader  is  encouraged  to  refer  to  HUD's 
Federal  Register  notice  on  June  23, 1989 
(54  FR  26421),  as  corrected  on  July  3. 
1989  (54  FR  27975). 

For  more  information  regarding 
particular  properfies  identified  in  this 
Notice  [i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
addresses:  U.S.  Army:  HQ-DA,  Attn: 
DAEN-ZCI-P-Robert  Conte;  room  1E671 
Pentagon.  Washington.  DC  20360-2600; 
(202)  693-4583;  GSA:  Ronald  Rice. 
Federal  Property  Resources  Services. 
GSA.  18th  and  F  Streets  NW.. 
Washington.  DC  20405;  (202)  501-0067; 
Dept.  of  Energy:  Tom  Knox,  Facility 
Management  Specialist.  MA222,  room 
5B020, 1000  Independence  Ave.  SW., 
Washington.  DC  20303;  (202)  586-1191 
(These  are  not  toll-free  numbers.) 

Dated:  January  10,  1991. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Suitable  Land  (by  State) 

Oregon 

Land — McNar>'  Substation 
2  miles  east  of  Umatilla 
(See  County),  OR  Co:  Umatilla 
Landholding  Agency:  Energy 
Property  Number  419110001 
Status:  Unutilized 

Comment:  Approximately  3.73  acres; 
adiacent  to  limited  access  state  highwuy. 

South  Carolina 

Portion  of  the  Bamberg  job 

Corps  Center 

Bamberg.  SC  Co:  Bamberg 

Ix)cation:  2  parcels  of  land  on  either  side  of 

Rhoad  Park  Street  near  Birch  Street. 
Landholding  Agency:  GSA 
Property  Number:  549110002 
Status:  Excess 
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Comment:  2  parsed  of  land  totaling  15.a6 
Hcres  with  a  witter  pump  shed;  potential 
utilities;  most  r°cfnt  use— rerreation  fields. 

CSA  No.  4-I^Sr-.'-.l9 

Suitable  BuiWings  iby  State) 

Alabama 

Bidg.  Tnn;220 

Fori  McClellan 

Fori  McClellan,  At.  Oj:  Calhoun 

Location:  Take  left  turn  off  Baltzell  Gale 

Road. 
Landh jlding  Agency:  Army 
Property  Number:  219110041 
Status:  Underutilized 

Commont:  1040  »q.  ft.;  t  story  wood  frame; 
needs  major  rehab;  termite  infested;  off-site 
use  onlv. 
Bldg  100221 
Fort  M..nellan 

F.jrt  McClellan.  AL  Co:  Calhoun 
Location.  Take  left  turn  off  B.iltzell  C«le 

Road 
Landholding  Agency:  Army 
P-opcrty  Number  219110042 
Status:  Underutilized 

CommiT.i:  4125  SQ.  ft.:  one  story  wood  frame; 
needs  major  rehab;  termite  infested: 
presence  of  asbestos;  off-site  use  only. 
Bidg.  T00796 
Fort  McClellan 

Fort  McClellan,  AL  Co:  Calhoun 
Location:  Infersertion  of  10th  and  20th 

Streets. 
Landholding  Agency:  Army 
Property  Number.  219110043 
Status:  lindenitihied 

Comment:  1340  sq.  ft.;  one  story  wood  frame; 
needs  major  rehab;  presence  of  asbestos; 
off-site  use  on'y. 
Bldg.  T00883 
Fort  McClellan 
3rd  Avenue 

Fort  McClellan.  AL  Co:  Calhoun 
Landholding  Agency:  Army 
Property  Number  219110044 
Status:  Underutilized 

Comment;  700  sq.  ft.,  one  story  wood  frame; 
needs  major  rph.ib:  presence  of  asbestos; 
off-8ite  use  onl\. 
Bldg.  T(X)890 
Fort  McClellan 
2nd  Averce 

Fort  McClellan,  ALCo:  Calhoun 
Landholding  Agency:  Army 
Property  Number:  219110fM5 
Status:  Undenitilized 

Comm.-nt:  1713  sq.  ft.;  one  story  wood  frame: 
needs  major  rehab;  prwence  of  asbestos: 
off-sii.'  use  onK 
Bldg.  T00it!)5 
Fort  McClj'ilan 

3rd  Avppue  in  ;\rna  8  Motor  Pool  Compound 
Fort  MrClellan.  AL  Co:  Calhoun 
Landholding  Agem  y:  Army 
Property  Number  219110047 
Status:  l'idenjtili:';d 
Commeiit:  108  sq.  ft.;  one  slor>  wood  floor 

with  mi!tol  Wiilis:  off-site  use  only. 
Bldg.  Ton  21 
FortMrClelian 
MacArthur  Avenue 
Fort  McClellan.  ALCo:  Calhoun 
Landholding  Agency:  Army 
Property  Number:  219110048 
Status:  I  Inderutilized 


Comment:  2400  sq.  ft.;  two  story  wood  frame: 
needs  rehab;  presence  of  asbestos:  off-sile 

use  only. 
Bldg.  TOl  123 
Fort  McClellan 
Ma(  .\rlhur  Avenue 
Fort  McClellan.  ALCo:  Calhoun 
Landholding  Agency:  Army 
Propo'lv  Number.  219110049 
Status:  Underutilized 

Comment:  2400  sq.  (U  two  story  wood  frame; 
needs  rehab:  presence  of  asbestos:  off-site 
use  only. 
Bld^.  101124 
Fort  McClellan 
MacArthur  Avenue 
Fort  McClellan.  AL  Co:  Calhoun 
l.aniiholdmg  Agency:  Army 
Property  Number:  219110050 
Status:  Underutilized 

Commi?nt:  2400  sq.  ft.;  two  story  wood  frame; 
needs  r^hab:  presence  of  asbestos:  off-site 
use  only. 
Bldg.  T0H25 
Fort  McClellrfn 

21st  St!-pet  and  M.^c.^rthur  Avenue 
Port  McClellan.  AL  Co:  Calhoun 
L.indholding  Agency:  Army 
Property  Number  219110051 
Status:  Underutilized 

fonimenl:  2556  sq.  ft.;  one  story  wood  frame: 
needs  rehab:  presence  of  asbestos:  off-site 
use  onlv. 
Bldg.  TOl  394 
Fort  McClellan 

4ih  Avenue  in  Area  13  of  Post . 
Fort  McClellan.  ALCo:  Calhoun 
Landholding  Agency:  Arm> 
Property  Number  219110052 
Status:  Undenitilized 

Comment:  191  sq.  ft.;  one  story  tin  and  lumber 
building;  needs  major  rehab;  off-site  use 
only. 
Bldg.  T01682 
Fort  McClellan 
25th  Slreet 

Fort  McClellan.  AL  Co:  Calhoun 
l.aniiholding  Agency:  Army 
Property  Numtjer  219110053 
Status:  Underuiilu'.ed 

Comment:  4404  sq.  ft.;  one  story  wood  frame; 
needs  rehab;  presence  of  asbestos:  off-site 
use  onlv. 
Uldg.  T02264 
Fori  McClelKm 
WAC  Circle 

Fori  McClellan.  ALCo:  Calhoun 
Landholding  Agency:  Army 
Properly  Number  2191100,51 
Status:  Underutilized 

Comment;  664  sq.  ft.;  one  story  wood  frame; 
needs  major  rehab;  elei  tnral  hazard; 
presence  of  asbestos:  off-s'te  use  only. 
Bldg.  T02266 
Fort  Mri:lellan 
WAC  Circle 

Fort  McClellan.  AL  Co:  Calhoun 
Landholding  Agency;  Amn 
Property  Number  219110055 
Status:  Unutilized 

Comment:  664  sq.  ft.:  one  story  wood  friime: 
structurally  deteriorated  electrical  hazard. 
presence  of  asbestos;  off-site  use  only. 

Bldg.  T02287 

Fort  McClellan  ' 

WAC  Circle 


Fort  McClellan.  AL  Co:  Calhoun 

Ijjndholding  .Agency:  Army 

Property  Number  219110056 

Status:  Unutilized 

Commenl:  664  sq.  ft.,  one  story  wood  frame; 

structurally  delenorated  eleclncal  hazard; 

off  site  use  only. 
Bldg.  T02268 
Fort  McCleilan 
WAC  Circle 

Fort  VIcClcllan.  AL  Co:  Calhoun 
Landholding  Agency:  Army 
Property  Number  219110057 
Status.  Unutilized 
Commenl:  6tV4  sq.  ft.,  one  story  wood  frame; 

needs  major  r.?hab.  off-site  use  only. 

Cahfomia 

Point  Dume  Instrumentation  Station. 

Birdview  Avenue 
Acci-ssors  Parcel  No.  4466-017-900 
Malibu.  CA 

l.andhold'ng  Agency:  GSA 
Property  Number  5491100«T1 
Status:  Excess 
Comment:  750  sq.  ft ;  concrete  block  building 

on  dpproximately  1  23  acres  of  sloping  land 

with  cliffside. 
GSA  No  9-GR-CA-1008 

Tennessee 

Area  Q — Housing  Ar«a — Q-21 

Milan  Army  Ammunition  Plant 

Milan.  TN  Co:  Carroll 

Undhoiding  Agency:  Army 

Property  Number  219110032 

Status:  Underutilized 

Comment:  2506  sq  ft.:  2  story  wood  frame 

residence. 
Area  G— Housing  Area— Q-26 
Milan  Army  Ammunition  Plant 
Milan.  TN  Co:  Cirroll 
Landholding  Agency:  Army 
lYoperty  Number  219110033 
Status;  Undcnjtihz''d 
Commenf:  2.50ft  sq  f!  :  2  story  wood  frame 

residence 
Area  Q — Housing  Area — Q-2fl 
Milan  Army  Ammunition  Plant 
Stilan,  TN  Co;  Carroll 
Landholding  Ag«;nrv  Army 
Property  Number  21'mOOM 

Status;  I  nderutiiized 

Comment:  2024  sq.  ft :  2  Story  wood  frame 
residence. 

Area  Q— Housing  Area — Q-9 

Milan  Army  Ammunition  Plant 

Milan.  TN  Co;  Carroll 

I^ndholdins  Agency:  Army 

Property  Number  219110102 

Status:  Underutilizc.i 

(  ommenl:  2024  sq.  ft.;  two  story  residenoe. 

Area  Q— Housing  Area — Q-22 

Milan  Army  Ammunition  Plant 

Milan.  TN  Co:  Carroll 

landholding  Agency;  Army 

Property  Number  219110103 

Status:  Underutilized 

Comment:  2500  sq.  ft.;  two  story  residence. 

Texas 

Bldg.  11109 

Fort  Bliss 

11109  CSM  E.  Slewitzke  Street.  Biggs  Filed 

FJ  Paso.  TX  Co:  FJ  Paso 


2036 
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Landholding  Agency:  Army 
Property  Number  219110035 
Status:  Unutilized 

Comment:  642  sq.  ft.;  one  slory  wood  frame: 
needs  rehab;  off-8ile  use  only:  most  recent 
use — storehouse. 
BIdg.  11195 
Fort  Bliss 

11195  Duncan  Street.  Hig^s  Army  Airfield 
FJ  Paso.  TX  Co:  El  Paso 
Landhulding  Agency:  Army 
Property  Ni;mbcr  21911003?) 
Status:  Unutilized 
Comment;  4863  net  sq.  fl..  one  story  wood 

frame:  needs  rehab;  off-site  use  only;  most 

recent  use — storage. 
Bldg  4203 
Fort  Bliss 

4203  F.llerlhrdpe  Avenue 
El  Paso,  TX  Co:  El  Paso 
Landholding  Agency:  Army 
Property  Number:  219110O:i7 
Status:  Unutilized 
Comment;  4200  net  sq   ft  ;  one  slory  wood 

frame;  off-site  use  only;  most  recent  use — 

bowling  center. 
Bldg.  4769 
Fort  Bliss 

4769  Burgin  Street.  Logan  Heights 
F.l  Paso.  TX  Co;  EI  Paso 
landholding  Agency:  Army 
Property  Number:  219110038 
Status:  Unutilized 
Comment:  873  net  sq.  ft.;  one  story  wood 

frame;  off-site  use  only;  most  recent  use — 

headquarters  building. 
Bldg.  4817 
Fort  Bliss 

4817  Catchell  Avenue.  Logan  Heights 
FJ  Paso,  TX  Co:  El  Paso 
Landholding  Agency:  Army 
Properly  Number  219110039 
Status:  Unutilized 
Comment:  858  net  sq.  ft.,  one  slory  wood 

frame;  off-sile  use  only:  most  recent  use — 

storehouse. 

Bldg.  4830 

Fort  Bliss 

4830  Hohenfhal  Avenue.  Logan  Heights 

El  Paso.  TX  Co:  El  Paso 

Landholding  Agency:  Army 

Property  Number  219110040 

Status;  Unutilized 

Comment:  915  net  sq.  ft.;  one  story  wood 

frame;  off-sile  use  only;  recent  use — 

storehouse. 
Bldg  640 
650  Merritt  Roau 
Fort  Bliss 

El  Pdso.  TX  Co:  El  Paso 
Landholding  Agency:  Army 
Property  Number  219110058 
Status:  Unutilized 
Comment;  150  sq.  ft.,  one  story  metal  frame: 

off-site  use  only;  most  recent  use — general 

storehouse. 
Bldg.  75; 
757  Memtt  Road 
Fort  Bliss 

El  Paso.  TX  Co  El  Paso 
Landholding  Agency:  Army 
l*roperty  Number  219110059 
Status.  Unutilized 


Comment:  495  sq.  ft.;  one  story  metal  frame; 

off-site  use  only;  most  recent  use — general 

storehouse. 
Bldg.  758 

758  Merritt  Road 
Fort  Bliss 

El  Paso.  TX  Co:  El  Paso  '      ' 

landholding  Agency:  Army 

Property  Number  219110060 

Status:  Unutilized 

Comment:  260  sq.  ft.;  one  story  metal  frame: 

off-site  use  only;  most  recent  use — general 

storehouse. 
Bldg.  759 

759  Merritt  Road 
Fort  Bliss 

FJ  Paso,  TX  Co:  El  Paso 

landholding  Agency:  Army 

Property  Number:  219110061 

Status:  Unutilized 

Comment;  260  sq.  ft.;  one  story  metal  frame; 

off-site  use  only;  most  recent  use — general 

storehouse. 
Bldg.  5440 
5440  Forsyth  Road 
Fort  Bliss 

El  Paso.  TX  Co:  El  Paso 
Landholding  Agency:  Army 
Property  Number  219110065 
Status:  Unutilized 
Comment:  152  sq.  ft.;  one  story  metal  frame: 

off-site  use  only;  most  recent  use — general 

storehouse. 
Bldg.  7034 
7034  Sutherland  Street,  Lower  Beaumont 

Area  ■    i 

Fort  Bliss 

El  Paso.  TX  Co:  El  Paso 
Landholding  Agency:  Army 
Property  Number  219110066 
Status:  Unutilized 
Comment:  430  sq.  ft.;  one  story  brick/stucco 

frame;  off-site  use  only;  most  recent  use — 

storage  shed. 

Universe  of  Properties;  ' 

Total  =  107 

Suitable  =  38 

Suitable  Buildings  =  34' 

Suitable  Land  =  2 

Unsuitable  =  7^ 

Unsuitable  Buildings  =  71 

Unsuitable  Land  =  0 

Number  of  Resubmissions  =  0 

|FR  Doc.  91-1024  Filed  1-17-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Martin  Luther  King,  Junior.  National 
Historic  Site  Advisory  Commission; 
Establishment 

This  notice  is  published  in  accordance 
with  section  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (FACA),  5 
U  S.C.  Appendix  (1988).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretai7  of  the  Interior  is 
establishing  the  Martin  Luther  King, 


Junior.  National  Historic  Site  Advisory 
Commission  for  an  additional  5  years. 
The  Commission  was  originally 
established  by  Public  Law  96-428, 
October  10, 1980,  and  terminated  as  a 
legislatively  established  body  on 
October  10, 1990.  It  will  become  an 
agency-established  Commission  under 
the  authority  of  16  U.S.C.  la-2(c).  The 
Commission  is  necessary  in  connection 
with  the  performance  of  duties  imposed 
on  the  Department  of  the  Interior  by  law 
by  the  Act  of  August  25,  1916  (16  U.S.C. 
1  et  spq):  the  Act  of  August  21. 1935  (16 
use.  461  et  seq.y.  Public  Law  96-428. 
October  10. 1980,  establishing  the  Martin 
Luther  King,  Junior,  National  Mistoric 
Site:  and  other  statutes  relating  to  the 
administration  of  the  National  Park 
System. 

The  purpose  of  the  Commission  is  to 
advise  the  Secretary  of  the  Interior  with 
respect  to  the  formulation  and  execution 
of  plans  for  and  the  overall 
administration  of  the  Martin  Luther 
King,  Junior,  National  Historic  Site  and 
the  preservation  district,  agreements, 
and  interpretation  of  properties,  and  the 
use  and  appreciation  of  the  national 
historic  site  and  the  preservation  district 
by  the  public. 

Further  information  regarding  the 
Commission  may  be  obtained  from 
Sharon  Edwards,  (202)  208-7351,  Office 
of  the  Secretary,  U.S.  Department  of  the 
Interior,  Washington,  DC  20240. 

The  certification  of  establishment  is 
published  below. 

Certincation 

I  hereby  cerfify  that  the  establishment  of 
the  Martin  Luther  King,  junior.  National 
Historic  Site  Advisory  Commission  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of  duties 
imposed  on  the  Department  of  the  Interioi  uy 
law  and  by  the  Act  of  August  25. 1916  (16 
U.S.C.  1  fit  spq].  as  amended  and 
supplemented;  tlie  Act  of  August  21.  1935  (lb 
U.S.C.  461  et  scq]  as  amended  and 
supplemented:  Public  Law  96-428.  October 
10,  1980,  establishing  the  Martin  Luther  King. 
Junior,  National  Historic  Site;  and  other 
statutes  relating  to  the  administration  of  the 
National  Park  System. 

Dated:  jdnuary  14,  1991. 
Manuel  Lujan.  Jr., 

Svcrplary  of  the  In  trrioi . 

|FK  Doc.  91-1268  Filed  1-17-91;  8:45  am| 
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Bureau  of  Indian  Affairs 

Blackfeet  Irrigation  Project:  Operation 
and  Maintenance  Charges 

AGENCV:  Bureau  of  Indian  Affairs, 
Interior. 
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Acnofc  Public  notice. 


;  Repair  of  Two  Medicine 

Canal,  Blackfeet  Irrigation  Project. 
(UMMARV:  The  Two  Medicine  River  is 
eroding  the  toe  of  the  Two  Medicine 
canal  slope.  Reimbursable  construction 
funding  from  the  Washington,  DC  office 
have  been  requested  and  received  by 
this  agency.  Temporary  Repairs  to  the 
canal  have  been  made  and  permanent 
repairs  to  the  problem  will  be 
accomplished  as  soon  as  design  studies 
have  been  completed. 

An  interim  construction  assessments 
of  $1.50  per  assessable  acre  will  be 
made  against  the  Two  Medicine 
Irrigation  unit  to  repay  the  reimbursable 
construction  funding  received  from  our 
Washington,  DC  office.  Once  the  repair 
work  has  been  completed  and  total  cost 
of  the  repair  has  been  determined,  the 
construction  assessment  charges  will  be 
adjusted. 

The  due  date  for  construction  charges 
will  be  November  15,  of  each  calendar 
year. 

Interest  and/or  penalty  fees  will  be 
assessed  on  delinquent  construction 
charges  as  prescribed  in  the  42  Bureau 
of  Indian  Affairs  Manual  and  the  Code 
of  Federal  Regulations,  chapter  4,  part 
102.  Government  agencies,  such  as 
Federal.  State  and  Tribal  Governments 
are  exempted  from  interest  and/or 
penalty  fees. 

This  notice  will  be  published  and 
posted  at  the  following  locations; 


U.S.  Post  Offices 


Newspapers 


after  this  announcement  has  been 
published  in  the  Federal  Register. 

SUPHLXMENTARV  MFOflMATION:  This 

notice  is  issued  pursuant  to  25  U.S.C. 

386,  et.  seq.  and  under  the  authority 

delegated  to  the  Area  Director,  by  the 

Assistant  Secretary  of  Indian  Affairs 

and  the  Deputy  Assistant  Secretary  of 

the  Interior  [Departmental  Manual, 

chapter  3,  part  230,  (3.1  A  3.2)1. 

Norrit  Cola, 

Acting  Billings  Area  Director. 

[FR  Doc.  91-1210  Filed  1-17-91;  8:45  am) 
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Browning.  Mt.  59417  ..  Glacier  Reporter 
Cut  Banlc.  Mt.  59427...  Browning.  Mt.  59417 

Valier,  Mt.  59486 Pioneer  Press 

Cut  Bank.  Mt.  59427 


Bureau  of  Indian  Affairs  , 

Blackfeet  Agency 
Browning,  Mt.  59417 

Exception:  The  Badger-Fisher 
irrigation  units  which  are  not  served  by 
the  Two  Medicine  Canal  will  not  be 
assessed  construction  charges.  Trust 
lands  within  the  Two  Medicine 
irrigation  unit  will  have  their 
construction  charges  deferred  as 
authorized  by  25  U.S.C.  386a. 

Comments:  Individuals  and/or 
corporations  may  comment  on  this  rule 
making  to  the  Superintendent.  Blackfeet 
Agency,  Browning,  Montana  59417.  All 
comments  must  be  in  writing  and  must 
be  received  by  the  Superintendent  on  or 
before  the  close  of  business,  30  days 


Bureau  of  Land  Management 

[CO-OSO-4333-09] 

inteflm  Management  for  Protection  of 
WHd  and  Scenic  River  Values 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  The  Bureau  of  Land 
Management.  Canon  City  District,  has 
determined  that  126  miles  of  the 
Arkansas  River  and  20  miles  of  Beaver 
Creek  in  Colorado  are  eligible  for 
consideration  as  a  potential  addition  to 
the  National  Wild  and  Scenic  River 
System.  This  required  resource 
management  plan  determination  was 
made  as  a  part  of  the  Royal  Gorge 
Resource  Management  Plan  in 
accordance  with  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA). 
43  CFR  1600,  the  Guidance  for  the 
Identification  and  Evaluation  of 
Potential  Additions  to  the  National  Wild 
and  Scenic  Rivers  System,  the  USDI- 
USDA  Final  Revised  Guidelines  for 
Eligibility.  Classification  and 
Management  of  River  Areas,  and  BLM 
Manual  Section  1623.4lA2d. 

summary:  a  resource  management  plan 
(RMP)  is  being  prepared  for  the  Royal 
Gorge  Resource  Area  of  Colorado. 
Assessment  of  potential  additions  to  the 
National  Wild  and  Scenic  River  Sysem 
is  included  in  this  planning  effort. 
Within  the  Royal  Gorge  RMP,  a  total  of 
70  streams  have  been  analyzed  to  date. 
Specific  segments  along  126  miles  of  the 
Arkansas  River  and  along  20  miles  of 
Beaver  Creek  have  been  determined  to 
meet  the  eligibility  criteria.  These 
streams  are  "free-flowing"  and  have 
"outstandingly  remarkable"  values; 
therefore,  adequate  interim  protection  is 
needed  until  a  final  decision  is  reached. 
The  126-mile  segment  of  the  Arkansas 
River,  from  the  U.S.  Forest  Service 
boundary  in  section  16  of  T.  8  S.,  R.  79 


W.  downriver  to  where  the  river  enters 
the  Royal  Gorge  Park  in  section  21  of  T. 
18  S.,  R.  71  W.  has  been  tenalively 
classified  as  a  "recreational"  river.  The 
Arkansas  River  from  the  west  boundary 
of  the  Royal  Gorge  Park  down  to  the 
Pueblo  Reservoir  also  appears  to  meet 
the  eligibility  criteria.  Since  the  majority 
of  the  lands  in  this  lower  segment  are  in 
state,  city,  and  private  ownership,  this 
segment  of  the  river  will  be  excluded 
from  analysis  within  the  BLM  study 
report.  This  analysis  is  more 
appropriately  done  under  state  direction 
than  through  this  Federal  study.  The 
segment  of  Beaver  Creek,  from  Skagway 
Dam  in  section  1  of  T.  16  S.,  R.  69  W. 
downstream  to  the  south  boundary  of 
section  9  of  T.  17  S.,  R.  89  W.  in  the  State 
Wildlife  Management  Area  and 
including  the  east  fork  of  Beaver  Creek 
to  the  Fremont/Teller  county  line  in 
section  22  of  T.  16  S.,  R.  68  W.,  has  been 
tentatively  classified  as  a  "wild"  river. 
From  the  south  boundary  of  section  9  of 
T.  17  S.,  R.  68  W.  downstream  to  the 
south  boundary  of  the  State  Wildlife 
Management  Area  in  section  33  of  T.  17 
S.,  R.  68  W.  a  segment  has  been 
tentatively  classified  as  a  "scenic"  river. 
Management  activities  and  authorized 
uses  of  BLM-administered  lands  shall 
not  be  allowed  to  adversely  affect  the 
eligibility  or  classification  of  these 
rivers.  Management  prescriptions 
affecting  BLM-administered  lands 
within  the  one-half  mile  corridor  along 
these  rivers  should  provide  for 
protection  in  three  ways: 

1.  The  free-flowing  characteristics  of 
the  rivers  cannot  be  modified,  to  the 
extent  that  BLM  is  authorized  under  law 
to  control  stream  Impoundments  and 
diversions. 

2.  Outstandingly  remarkable  values 
must  be  protected  and,  to  the  extent 
practicable,  enhanced. 

3.  Management  and  development  of 
the  river  corridors  cannot  be  modified  to 
the  degree  that  eligibility  or 
classification  is  changed. 

A  study  report  is  now  being  prepared 
for  the  segments  of  the  Arkansas  River 
and  Beaver  Creek  and  will  be  included 
as  an  appendix  to  the  Royal  Gorge  Draft 
Resouce  Management  Plan/Draft 
Environmental  Impact  Statement.  This 
study  report  documents  the  application 
of  the  wild  and  scenic  river  eligibility/ 
classification/suitability  criteria  and  is 
an  integral  part  of  the  RMP  process 
documentation.  The  determination 
within  the  RMP  will  reflect  tentative 
eligibility/classification/suitability  of 
the  stream/river  corridors  for  inclusion 
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in  the  national  lyslem  of  riven 
designated  under  the  Wild  and  Scenic 
Rivers  Act.  The  RXIPs  will  include  a 
finding  on  eligibility/classification/ 
suitability,  but  may  not  include  a 
preliminary  administrative 
rncommendation  for  designation. 
Additional  public  input  efforts  may 
continue  following  completion  of  the 
RMP  to  develop  a  preliminary 
administrative  recommendation.  The 
rt^sulting  recommendation  will  be 
submitted  to  the  Diector  of  the  BLiM  for 
review. 

The  preliminary  administrative 
recommendation  will  receive  further 
review  by  the  Secretary  of  the  Interior 
and  the  President  of  the  United  Slates. 
The  final  decisions  on  wild  and  scenic 
rivers  will  be  made  by  the  U.S. 
Congress. 

DATCS:  Interim  protective  management 
on  public  lands  along  the  described 
stream/river  corridors  will  exist  for  a 
period  not  exceeding  5  years  from  the 
date  of  this  publication  or  until  such 
time  as  a  final  decision  has  t>een  made, 
whichever  occurs  first. 
FOM  RMrrHCR  INHMMAT10M  CONTACT: 
interested  parties  may  obtain  more 
information  by  writing  RMP  Protect 
Bureau  fo  Land  Management,  P.O.  Box 
1171.  Canon  City,  Colorado  81215-1171 
or  by  contacting  the  RMP  Project 
Manager.  Dave  Taliaferro  at  (719)  (275- 
0631 

DoMii*  Spwks, 
Dixtrict  Manager. 
|ra  Doc  91-1219  Filed  1-17-91;  8:45  am] 
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|(WY-«»-<»-4UO-14)  W-100901 

Cti«y«nn«,  WY;  Coal  LaaM  Application 

AOENCT:  Bureau  of  l^nd  Management. 
Interior 

action:  Public  notice.  WYWt22586, 

tUiNMAfiY:  In  accordance  with  the 
Powder  River  Operational  Guidelines 
for  Coal  Leasing-By-Application 
approved  by  the  Powder  River  Regional 
Coal  Team  on  April  3, 1990.  the  Bureau 
of  Land  Management  (BLM)  is 
announcing  that  a  coal  lease  applcation 
has  been  received  in  the  Wyoming 
portion  of  the  Powder  River  Region. 
Input  and  issues  concerning  this 
application  should  be  identified  within 
the  next  Ihrity  (30)  days. 
FOR  FMrmm  intowmatwm  contact: 
Lynn  E.  Rust.  Chief.  Branch  of  Mining 
Law  and  Solid  Minerals,  Bureau  of  Land 
Management.  P.O.  Box  1828.  (MS  925), 
Cheyenne,  Wyoming  82003;  Telephone: 
(307)  775-6250  or  FTS  329-6250. 


SUPPLUMENTARV  MiFONMATION:  TexaS 
Energy  Services,  Inc.  and  Northwestern 
Resources  Company,  the  Wyoming 
affiliate  of  Western  Energy  Company,  as 
co-applicants  havp  filed  a  Federal  coal 
lease  application  identified  by  case  file 
serial  number  WYWl22.'>8fi.  The 
application  afferts  the  following 
described  lands  in  Campbell  County. 
Wyoming- 

r  4«  N    R  71  W..  Bth  P.M.,  Wyoming. 
Sec.  5: 1.OIS  7  (S2  and  NW).  a  9, 14  and  17, 
Sec.  6:  Lots  R  14  fE2).  15.  16,  and  23  (W2» 
Sec.  &  L,o«  4. 
Cuntaining  390.00  acre*. 

The  land  involved  in  the  applicaion  is 
intended  to  be  developed  by  the 
applicants  in  conjunction  with  Texas 
Energy  Services,  Inc.'s  existing  Federal 
coal  lease,  WYW78633,  known  as  the 
Rocky  Butte  Tract.  The  case  file  for  the 
application  may  be  viewed  in  the  fourth 
floor  public  rt'om  of  the  Wyoming  State 
Office.  Bureau  of  Land  Management. 
2515  Warren  Avenue,  Cheyenne. 
Wyoming,  during  normal  public  room 
hours. 

Within  thirty  (30)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register,  issues  that  the  public  cares  to 
address  or  any  inputs  concerning  the 
application  should  identify  the 
application  by  senal  number, 
WYW122586,  and  be  made  to  the  Stale 
Director  (925),  Wyoming  State  Office, 
Bureau  of  Land  Management,  P.O.  Box 
1828.  Cheyenne,  Wyoming  82003.  The 
Bureau  is  particularly  interested  in 
comments  concerning  environmental 
factors  and  any  resource  recovery. 
While  other  opportunities  for  public 
input  will  follow  in  the  processing  of  this 
application,  it  is  most  appropriate  that 
public  concerns  are  addressed  at  this 
early  stage.  Therefore,  public  inputs  are 
encouraged  now.  • 

F,  William  EikentMrry, 
Associate  State  Director 
jFR  Doc.  91-1217  Filed  1-18-91:  8:45  am| 
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(UT-020-0 1-4333-09 1 

Salt  Lake  District;  Availability 

AOENCr:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  the 
environmental  assessment  (EA)  and 
proposed  planning  amendment  on  Off- 
Highway  Vehicle  use  for  the  Pony 
Express  R.MP  for  the  Pony  Express 
Resource  Area.  Notice  of  scoping 
meetings  as  per  43  CFR  2310.1,  public 
meeting  requirements,  on  a  proposed 
withdrawal  for  the  Bonneville  Salt  Flats. 


summary:  The  Bureau  of  Land 
Management  (BLM)  has  completed  a 
plan  and  environmental  assessment 
addressing  Ofl-Highway  Vehicle  (OHV) 
use  of  2.030.880  acres  of  public  lands  in 
the  Pony  Express  Resource  Management 
Area  (Salt  Lake.  Tooele  and  Utah 
Counties).  The  plan,  once  enacted, 
would  constitute  a  formal  redesignation 
of  lands  as  either  "open",  242,186  acres, 
"limited",  1,863,766  acres,  or  "closed". 
127,303  acres,  to  OHV  use. 

A  30-day  comment  pferiod  for  the 
planning  amendment  will  commence 
with  the  publication  of  this  Notice  of 
Availability.  The  draft  EA  and  maps  are 
available  for  inspection  at  the  Salt  Lake 
District  Office  or  will  be  provided  upon 
request. 

DATES:  Four  public  meetings  to  receive 
public  comments  on  the  proposed  plan 
have  been  scheduled:  (1)  January  23 — 
Payson  City  Council  Chambers.  439 
West  Utah  Avenue,  Payson,  Utah;  (2) 
lanuary  24 — ^Tooele  County  Courthouse, 
South  Auditorium,  47  South  Main, 
Tooele,  Utah;  (3)  January  29 — State  Line 
Hotel  and  Convention  Center, 
Wendover,  Nevada;  (4)  January  31 — 
Department  of  Natural  Resources 
Auditorium,  1636  West  North  Temple, 
Salt  Lake  City,  Utah.  All  four  public 
meetings  will  begin  at  8  p.m.  The  first 
part  of  the  meeting  will  treat  the 
Bonneville  Salt  Flats  withdrawal  (6- 
7:15);  the  second  part  will  treat  OFfV 
designations  (7:30-9:30). 

FOR  FURTHER  INFORMATION  CONTACT 

Howard  Hedrick.  Pony  Express 
Resource  Area  Manager,  2370  South 
2300  West.  Salt  Uke  City,  Utah  84119; 
(801 )  977-4300. 

Dated:  [anuary  14, 1991 
lames  M.  Parker, 
State  Director. 

[re  Doc.  91-1263  Filed  1-17-91:  8:45  am) 
•iUJNOCOOC  «310-0CHi 


IMN-920-01-4120-02] 

San  Juan  RIvar  Regional  Coal  Team 
(RCT)  New  Mexico;  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  RCT  meeting. 


summary:  The  San  Juan  River  RCT  wiU 
meet  to  discuss  current  activities  on 
Federal  coal  lands  in  New  Mexico  and 
southwest  Colorado  and  to  consider 
future  development  plans  for  Federal 
coal  in  the  region.  The  public  is  invited 
to  attend. 


1  ^- 
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The  primary  purposes  of  the  meeting 

are  to:  ,      ,  ,. 

1.  Inform  the  RCT  of  the  results  of  the 
Fence  Lake  Project  Environmental 
Impact  Statement  (EIS)  and  Record  of 
Decision  (ROD); 

2.  Brief  the  RCT  on  the  scheduled 
Fence  Lake  Project  coal  lease  sale;  and 

3.  Update  the  RCT  on  the  status  of 
coal  Preference  Right  Lease 
Applications  (PRLA's). 

date:  The  RCT  will  meet  at  9  a.m.  on 
Wednesday,  February  20. 1991. 
addresses:  The  meeting  will  be  held  at 
the  Picacho  Plaza  Hotel  (formerly  the 
Sheraton),  in  the  Boardroom,  750  North 
St.  Francis  Drive,  Santa  Fe,  New  Mexico 
87501,  telephone  (505)  982-5591. 

Copies  of  the  Final  Fence  Lake  Project 
EIS  and  ROD  may  be  obtained  from 
John  Kenny,  Bureau  of  Land 
Management,  New  Mexico  State  Office. 
Division  of  Mineral  Resources,  NM 
(920),  P.O,  Box  1449,  Santa  Fe.  New 
Mexico  87504-1449,  telephone  (505)  988- 
6024. 
FOR  FURTHER  INFORMATION  CONTACT: 

Russell  Jentgen  or  Ed  Heffem  at  the 
Bureau  of  Land  Management.  New 
Mexico  State  Office,  Branch  of  Solid 
Minerals,  NM  (921),  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504-1449,  telephone 
(505)  988-6109. 

SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  BLM  will  report  on  the 
results  of  the  Final  Fence  Lake  Project 
EIS,  the  Maximum  Economic  Recovery 
Report,  and  the  final  tract  configuration 
in  the  ROD.  We  will  also  announce  the 
decision  on  Salt  River  Project's  Public 
Body  Set-Aside  Request  for  the  tract, 
discuss  the  cicision  to  proceed  with  a 
spring  1991  lease  sale  for  the  Fence  Lake 
Tract,  and  update  the  RCT  on  the  status 
of  surface  owner  consent.  The  BLM  will 
report  on  progress  in  resolving  the 
outstanding  coal  PRLA's  in  New  Mexico. 
The  meeting  may  also  include 
presentations  on  plans  for  new 
highways  or  railroads  in  the  San  Juan 
Basin,  and  changes  in  native  American 
coal  lease  and  land  ownership. 

The  RCT  will  consider  information 
obtained  from  the  public  in  making 
decisions  at  this  meeting. 

Anyone  who  wishes  to  be  scheduled 
to  speak  at  the  meeting  is  requested  to 
provide  written  copies  of  their  remarks 
to  Russell  Jentgen  or  Ed  Heffem,  Bureau 
of  Land  Management,  at  the  above 
address  by  Friday,  February  15, 1991, 
Written  materials  will  also  be  accepted 
in  lieu  of  or  in  addition  to  any  oral 
presentation. 

Following  is  a  preliminary  agenda  for 
this  meeting: 

1.  Introduction 

2.  Approval  of  Minutes  of  Last  Meeting 


3.  Annual  BLM  Coal  Market  Assessment 

4.  Current  Activity  and  Production  on 

Existing  Leases 

5.  Status  of  PRLA's 

6.  Status  of  Industry  Interest  in  San  Juan 

Region  Coal 

7.  Status  of  Fence  Lake  Project  Lease 

Application 

a.  Review  of  Final  EIS  and  ROD 

b.  Tract  Dclination 

c.  Decision  on  Public  Body  Set-Aside 
Request 

d.  Native  American  Consultation 

e.  Surface  Owner  Consent 

f.  Proposed  Sale  Date 

8.  Updates  on  Other  Issues 

a.  Transportation  Routes 

b.  Changes  in  Native  American  Land  Status 

9.  Public  Comment 

10.  Scheduling  of  New  Meeting 

11.  Adjourn 

Dated:  January  15, 1991. 
Kathy  J.  Eaton. 

Acting  State  Director.  New  Mexico  BLM.  San 
Juan  River  Regional  Coal  Team. 

[FR  Doc.  91-1374  Filed  1-17-91;  8:45  am) 
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[CO-06(M212-11) 

Colorado:  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Recreation  and  Public  Purposes 

Classification,  Mill  Creek  Historic  Area, 

Clear  Creek  County,  Colorado.  


[WY-92(M1-5700;  WYW105272) 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

January  9, 1991. 

Pursuant  to  the  provisions  of  Public 
Law  97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW105272  for  lands  in 
Campbell  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 
The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW105272  effective  August  1, 
1990,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Beverly ).  Potect, 

Supervisory  Land  Law  Examiner. 

[FR  Doc  91-1215  Filed  1-17-91:  8:45  am) 
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summary:  The  following  described 
public  lands  have  been  found  to  have 
historical  values  and  are  suitable  for 
classification  and  disposal  under  the 
Recreation  and  Public  Purposes  (R&PP) 
Act  of  June  14, 1926  (43  U,S.C.  869)  as 
amended,  and  the  regulations 
thereunder  (43  CFR  2740): 

Sixth  Principal  Meridian,  Colorado 

T.3S..  R.73W..  Section  19,  WMiSEWi, 

Eii^SWyi:  containing  approximately  80 
acres  of  pubhc  lands. 

This  classification  is  consistent  with 
BLM  land  use  plans  for  the  area. 
Publication  of  this  notice  will  segregate 
these  lands  from  all  appropriation, 
including  mineral  entry,  except 
applications  under  the  R&PP  Act. 
Segregation  will  terminate  eighteen  (18) 
months  from  publication  of  this  notice 
unless  an  application  is  filed. 
DATES:  Interested  parties  may  submit 
comments  on  or  before  March  4, 1991. 
ADDRESSES:  Comments  should  be  sent 
to  the  District  Manager.  P.O.  Box  2200, 
Canon  City,  Colorado  81215-2200. 
FOR  FURTHER  INFORMATION  CONTACT 
Priscilla  McLain,  Northest  Resource 
Area,  (303)  236-4399. 
Donnie  R.  Sparks, 
District  Manager. 
[FR  Doc.  91-1218  Filed  1-17-91:  8:45  am) 
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[MT-930-5420-10-E019;  SOM  797301 
Recordable  Disclaimer,  South  Dakota 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 


SUMMARY:  Robert  E.  Hummel  and  Roger 
L.  Hummel  have  applied  for  a 
Recordable  Disclaimer  of  Interest  from 
the  United  States  under  the  provisions 
of  section  315  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1745  (1988),  for  the  NWV4SWV4,  section 
33,  T.  90  N.,  R.  49  W.,  5th  Principal 
Meridian,  containing  40  acres  in  Union 
County. 

FOR  FURTHER  INFORMATION  CONTACT 
James  Binando.  BLM  Montana  State 
Office,  P.O,  Box  36800,  Billings,  Montana 
69107,  406-255-2935. 


F^denl  Ragwter  /  Vot.  56.  No.  13  /  Friday.  January  18.  1991  /  Notices 


•U^rLfMCNT  ANY  mPOfWUTIOM!  The 

ofTicial  records  of  the  Bureau  of  Land 
Management  (BLM)  were  reviewed  and 
a  detennination  made  that  the  United 
States  has  no  claim  to  or  interest  in  the 
kind  described,  and  issuance  of  a 
recordable  disclaimer  will  remove  a 
cloud  on  the  title  to  the  land. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  present  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  disclaimer  may  do  so 
by  writing  to  the  Chief.  Branch  of  Land 
Resources.  BLM  Montana  State  OfHce, 
P.O  Box  36800,  Billings.  Montana  59107. 
If  no  objections  are  received,  the 
disclaimer  will  be  published  shortly 
after  the  90  days  has  lapsed. 

Dated:  \at\\Mry  A.  1991. 
]otm  \.  KwUtkowski, 

Deputy  Stale  Director.  Division  of  Lands  and 

Renewable  Resources 

|FR  Doc  91-1214  Filed  1-17-91:  8:45  am] 
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[UT-•4^41-4312-13;  U-54«64| 

Issuance  of  Land  Exchanga 
Convayanca  Document;  Otah 

AOCMCV.  Bureau  of  Land  Management. 

Interior. 

ACTION:  Exchange  of  public  and  pnvate 

lands. 

•UMMAirv:  This  action  informs  the  public 
of  the  conveyance  of  160.96  acres  of 
public  land  out  of  Federal  ownership 
This  action  will  also  open  180.00  acres 
of  reconveyed  lands  to  surface  entry. 
FOa  nMTHER  mPOnMATIOM  COMTACr 
Mike  Barnes,  BLM  Utah  State  Office.  324 
South  State  Street,  P.O.  Box  45155,  Salt 
Lake  City,  Utah  8414S-0155.  801-539- 
4119. 
SUm.tMCNTAflV  MFOMMATION: 

1.  The  United  States  has  issued  an 
exchanj^  conveyance  document  to 
Robert  F.  Montgomery  and  Julene  S. 
Montgomery,  for  the  following  described 
lands  pursuant  to  section  206  of  the  Act 
of  October  21. 1978,  90  Stat.  2756;  43 
U.S.C.  1716: 

S«tt  Lake  Maririian.  UUh 

T.  12  N.,  R.  14  W.. 

Seel.  Lots.  SEV4NWV.: 
Sec  3,  EHSEW 

Containing  100.96  acres. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  surface  of  the 
following  described  lands. 

Sell  Lake  Mendian.  Uuh 

T.  12  N.,  R.  14  W.. 
Sea2Q.SWV^. 
Containing  100.00  ncres. 


3.  At  7:45  a.m..  on  February  la  1991, 
the  lands  described  In  paragraph  2  will 
be  open  to  the  operation  of  the  public 
land  Idws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  .Ml  valid  applications 
received  at  or  prior  to  7;45  a.m..  on  the 
date  stated  above,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  will  be  considered  in 
the  order  of  filing. 

4.  The  purpose  of  this  exchange  was 
to  acquire  non-federal  lands  which  have 
high  public  historical  values. 

lame*  M.  Parker, 

Slate  Director 

|FR  Doc.  91-1262  Filed  1-17-01.  8:45  am| 
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(Q-910-O1-0409-4214-10:  NMNM  85612] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

AOENCV:  Bureau  of  Land  Management 
(BLM).  Interior. 
ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture  (USDA).  Forest  Service,  has 
filed  an  application  to  withdraw  2.432.40 
acres  of  National  Forest  System  land  for 
protection  of  the  Sacramento  Peak 
Observatory  (SPO)  from  interference 
that  might  affect  the  use  of  the  site  for 
scientific  purposes.  This  notice  closes 
the  land  for  up  to  2  years  from  location 
and  entry  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  recieved  by 
.\pril  18, 1991. 

ADDllESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  BLM.  P.O.  Box 
1449,  Siinata  Fe,  New  Mexcico  87504- 
1449 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  F  Hougland,  BLM,  New 
Mexcio  State  Office.  505-988-6071. 
SUPPLEMENT ARV  INFORMATION:  On 
August  22,  1990,  the  USDA  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights. 

New  Mexico  Principal  Mendian 

Lincoln  National  Forest 

T.  17  S..  R.  11  E.. 
Sec.  26,  SW  Vi: 
Sec.  27.  W^NEVk.  SEV.NEV*.  NWV.  and 

S4; 
Sec.  28.  E>4NEV4  and  SV%,  iinsurveyed: 
Sec.  33.  unsurveyed: 


Sec  34.  lots  1  lo  4,  tnduaive.  H¥,  and 

NV4S^. 

The  areas  described  aggregate 
approximately  2,432.40  acres  in  Otero 
County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  SPO  from 
interference  that  might  affect  the  use  of 
the  site  for  scientific  purposes. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  BLM. 

Notice  is  hereby  given  thiit  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard,  on  the 
proposed  withdrawal,  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Fedefal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  230a 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied,  cancelled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  Forest 
Service  under  existing  laws  and 
regulations. 

The  temporary  segregation  of  the  land 
in  connection  with  this  withdrawal 
application  or  proposal  shall  not  affect 
the  administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  USDA. 

Dated:  January  8. 1991. 
Monta  G.  Jordan. 

Associate.  State  Director. 

(FR  Doc  91-1216  Filed  1-17-81;  8:45  amj 
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Bureau  of  Reclamation 

Operation  of  Glan  Canyon  Dam, 
Colorado  River  Storage  Pro)act,  AZ 

AOENCy:  Bureau  of  Reclamatioa, 
(Interior). 
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action:  Notice  of  Public  Meetings  and 
Correction. 


SUMMARY:  Pursuant  to  section  102(d)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  as  amended,  the 
Department  of  the  Interior  previously 
announced  it  is  preparing  a  draft 
environmental  impact  statement  (DEIS) 
on  the  downstream  impacts  of  water 
releases  from  the  Glen  Canyon  Dam. 
Public  meetings  will  be  held  to  present 
the  alternatives  developed  through  the 
scoping  process. 

The  Cooperating  Agencies  will 
conduct  three  public  meetings  to  be  held 
in  Flagstaff  and  Phoenix,  Arizona,  and 
Salt  Uke  City.  Utah.  On  February  23. 
1990.  the  Bureau  of  Reclamation 
(Feclamation),  the  lead  agency  in  the 
development  of  the  EIS.  published  a 
Federal  Register  notice  that  listed  the 
cooperating  agencies  in  the  process.  The 
list  of  cooperating  agencies  is  changed 
to  read:  "Cooperating  agencies  are  the 
U.S.  Fish  and  Wildlife  Service.  National 
Park  Service,  and  the  Bureau  of  Indian 
Affairs,  of  the  Department  of  the 
Interior,  Western  Area  Power 
Administration  of  the  Department  of 
Energy.  Arizona  Game  and  Fish 
Department,  the  Navajo  Nation,  the 
Hopi  Tribe,  the  Havasupai  Tribe,  and 
the  Hualapai  Tribe." 
DATES  AND  LOCATIONS:  Three  public 
meetings  will  be  held: 
February  26, 1991,  7  p.m.,  Hilton  Hotel. 
150  W.  500  South,  Salt  Lake  City,  UT. 
February  27, 1991,  7  p.m.,  Little  America 
Hotel,  2515  East  Butler  Avenue. 
Flagstaff,  AZ. 
February  28, 19S1,  7  p.m.,  YWCA 
Leadership  Development  Center,  9440 
North  25th  Avenue.  Phoenix.  AZ. 
SUPPtiMENTARV  INFORMATION:  In 
addition  lo  this  notice,  interested 
government  agencies,  public  groups,  and 
private  citizens  will  be  informed  of  the 
altemalive  measures  through  the 
Colorado  River  Studies  Office  (CRSO) 
Newsletter  and  news  releases.  Basic 
information  on  the  alternatives  and  the 
public  involvement  process  will  be 
contained  in  the  newsletter  which  will 
be  published  prior  to  the  meetings.  A 
document  Usting  preliminary 
Alternatives  will  be  provided  at  the 
meetings  and  will  also  be  available  on 
request.  The  pubUc  meetings  will  be 
held  in  a  workshop  style.  In  addition, 
written  comments  will  be  accepted  at 
the  meetings.  Written  comments  can 
also  be  submitted  by  mail  or  in  person 
through  April  12. 1991.  Persons  may  be 
added  to  the  current  DEIS  mailing  list  to 
receive  the  newsletter  or  additional 
information  by  contacting  the  person 


noted  below.  Comments  should  be  sent 
to  the  same  address. 

On  October  27. 1989.  Reclamation 
published  a  Notice  of  bitent  in  the 
Federal  Register  (54  FR  43870)  to 
prepare  a  DEIS  which  would  be  used  to 
evaluate  the  impacts  of  Glen  Canyon 
Dam  operations  on  the  downstream 
environmental  and  ecological  resources 
of  the  Glen  Canyon  National  Recreation 
Area  and  Grand  Canyon  National  Park. 
The  notice  was  amended  in  the  Federal 
Register  notice  dated  February  23. 1990, 
to  state  "The  final  environmental  impact 
statement  (FEIS)  will  be  filed  in 
December  1991."  The  previous  notice  is 
again  amended  to  read  "The  final 
environmental  impact  statement  (FEIS) 
will  be  filed  in  September  of  1993."  The 
Draft  Environmental  Impact  Statement 
will  be  available  in  luly  of  1992.  This 
schedule  change  is  necessary  to  better 
incorporate  information  from  research 
studies  currently  under  way. 
FOR  FURTHER  INFORMATION  COMTACr 
Mary  Ann  Facer,  Colorado  River  Studies 
Office,  UC  1512.  U.S.  Bureau  of 
Reclamation,  125  South  State  Street, 
P.O.  Box  11568,  Salt  Uke  City,  UT 
84147.  telephone:  (801)  524-4099. 

Dated;  January  14. 1991. 
]oe  D.  Hall. 

Deputy  Commissioner. 

[FR  Doc.  91-1287  Filed  1-17-Sl;  8:45  am) 
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Park  Service,  DepartmenI  ef  the  Interior, 

Washington,  DC  2001S-7127. 

Dated;  November  17. 1980. 

Note.— This  docuinenl  was  received  by  the 
Office  of  the  Federal  Register  January  14, 
1991. 

Robert  M.  Baker, 

Regional  Director,  Southeast  Region. 
National  Pork  Service. 
[FR  Doc.  91-1193  Filed  1-17-91;  8:45  am) 

BILUHG  COOC  431»-7»-M 


National  Park  Service 

Jimmy  Carter  National  Historic  Site, 
Georgia;  Boundary  Revision 

Public  Uw  100-206  (101  Slat.  1434) 
d^ted  December  23, 1987,  established 
the  jimmy  Carter  National  Historic  Site 
and  sections  7(c){i)  and  7(c)(ii)  of  the 
Land  and  Water  Conservation  Fund  Act, 
as  amended  by  the  Act  of  June  10, 1977 
(Pub.  L  95-42.  91  Slat.  210)  and  the  Act 
of  March  10, 1980  (Pub.  L  96-203, 94 
Stat.  81)  authorized  the  Secretary  to 
make  minor  revisions  in  the  boundary. 
Notice  is  given  that  the  boundary  of 
Jimmy  Carter  National  Historic  Site  has 
been  revised  pursuant  to  the  Acts,  to 
encompass  lands  as  are  depicted  on  the 
boundary  map  entitled  "Boundary 
Map — Jimmy  Carter  National  Historic 
Site"  dated  September  1989,  prepared  by 
the  Land  Resources  Division.  Southeast 
Region,  National  Park  Service.  The 
revisions  to  the  boundary  are  to  correct 
omissions  in  the  authorizing  legislation. 
This  map  is  on  file  and  available  for 
inspection  in  the  Land  Resources 
Division.  Southeast  Regional  Office,  75 
Spring  Street.  SW..  Atlanta.  Georgia 
30303,  and  In  the  Offices  of  the  National 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  31810) 

Atlantic  and  East  Carolina  Railroad 
Co.;  Trackage  Rights  Exemption;  Camp 
Lejeune  Railroad  Co. 

Camp  Lejeune  Railroad  Company 
(CLR)  has  agreed  to  grant  local  trackage 
rights  to  Atlantic  and  East  Carolina 
Raiboad  Company  (AEC)  over  38.06 
miles  of  rail  line  between  Havckick.  NC 
(mileposl  CL  29.5),  and  Kellum.  NC 
(milepost  CK  13.28).  CLR  and  AEC  are 
wholly  owned  subsidiaries  of  Southern 
Railway  Company.  ClJl  will  assign 
trackage  rights  to  AEC  between 
Havelock  and  Jacksonville  '  and  grant 
trackage  rights  to  AEC  over  CLR's 
wholly  owned  Jacksonville-Kellum 
segment  of  the  line.  The  trackage  rights 
became  effective  January  2. 1991. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on;  Robert  J. 
Cooney,  Norfolk  Southern  Corporation, 
Three  Commercial  Place.  Norfolk,  VA 
23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  right  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  R)ghts—BN.  354  LC.C 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  360 
l.aC  653  (1980). 

Dated  January  14, 1991. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Si<faiey  1.  Stncklend.  Jr.. 
Secretary'. 
[FR  Doc.  91-1313  Filed  1-17-91.  ft45  am) 
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•  CLR  operelet  tW  33-miW  HBV«tocii-)«A»«ovJW 
Kgma>»  ow  truckage  ngbta  fftHe^  by  »»>•  Unt««» 
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nghl  to  operate  over  this  segment 
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Chicago  Southshorc  and  South  Bend 
Ralroad  C04  Trackage  Rights 
Exemption;  Northern  Indiana 
Commuter  Transportation  District 

Northern  Indiana  Commuter 
Transportation  District  (NICTD)  has 
agreed  to  grant  local  and  overhead 
trackage  rights  (for  freight  traffic  only) 
to  Chicago  SouthShore  A  South  Bend 
Railroad  Co.  (CSS)  between  milepost 
0.9.  near  South  Bend,  IN,  and  milepost 
69.19,  near  Hammond.  IN.  a  distance  of 
approximately  68.29  miles,  in  Lake. 
Porter,  La  Porte,  and  St.  Joseph 
Counties,  IN.'  The  trackage  rights 
agreement  was  to  become  effective  on 
December  31, 1990.* 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Stephen 
W.  McVearry.  Weiner,  McCaffrey. 
Brodsky,  Kaplan  A  Levin.  P.C,  1350  New 
York  Avenue  NW.,  suite  800, 
Washington,  DC  20005. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfok  and  Western  Ry. 
Co.— Trackage  Rights— B\.  354  ICC 
605  (1978).  as  modified  by  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate.  360 
I.C.C.  653  (1980). 

Dated:  January  14.  1991 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Sidney  L  Strickland,  |r., 

Secrptary. 

[m  Doc.  91-1314  Filed  1-17-91:  8  45  am] 
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(Flnanc*  Docket  No.  31803] 

The  Indiana  &  Ohio  Eastern  Railroad, 
Inc.  Modified  Rail  Certificate 

On  December  20, 1990,  the  Indiana  A 
Ohio  Eastern  Railroad.  Inc.  (lOER)  filed 


'  In  Financ*  Docket  No.  31812  \'ortherr:  Indiana 
Cornmulcr  Transportation  District — Acquisition 
Exemption— -Chnago  SouthShore  and  South  Bend 
Railroad  Company  [not  pnntedl  icrved  Docember 
31.  199a  and  publiihed  January  4.  IJWl  at  .^  FR  446. 
MCTDj  petition  for  exemption  for  llj  purchase  nf 
Ihi*  line  and  other  lrdckag<>  fniir  CSS  was 
approved. 

•  To  qualify  for  an  exemption  under  49  OT* 
tl80.21d|.  a  railroad  mual  file  a  verified  notice  of  Ihe 
lran.«action  with  the  Commi«ainn  at  least  1  week 
before  Ihe  tranaaction  it  to  be  consummated.  49 
CHt  118a4(gHl|  Became  the  notice  in  thii 
proceeding  was  Tiled  on  December  2a  1990.  the 
transaction  should  not  have  been  conaiiinmi-tcd 
until  January  2  1991. 


a  notice  for  a  modified  certificate  of 
public  convenience  and  necessity  under 
49  CFR  1150.23  to  operate  approximately 
9.0  miles  of  line  (between  milepost 
127.71,  near  Hamden,  OH,  and  mileposl 
136.71.'  at  a  point  known  as  Red 
Diamond.  OH)  acquired  by  the  City  of 
Jackson,  OH  (the  City),*  from  CSX 
Transportation.  Inc.  (CSXT),  after  the 
line  was  approved  for  abandonment.' 

lOER  and  the  City  have  a  15-year 
agreement  for  lOER's  operation  of  the 
line  that  was  scheduled  to  begin  on 
December  21. 1990.*  lOER  intends  to 
connect  the  line  with  its  existing 
operations  at  Hamden  and  interchange 
traffic  with  CSXT  at  Vauces,  OH. 

This  notice  involves  the  lease  of 
property,  which  is  defined  by  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation  as  potentially 
having  an  adverse  effect  on  properties. 
lOER  shall  maintain  its  interest  in  and 
fake  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act.  16  U.S.C.  470. 

This  notice  must  be  served  on  the 
Association  of  American  Railroads  (Cur 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  on  the 
American  Short  Line  Railroad 
Association. 

Dale:  (ynuary  15, 1991, 


'  In  one  instance,  the  notice  incurreclly  refen,  to 
milepost  229.83  instead  of  milepost  138.71. 

*  The  City  is  a  political  subdivision  of  the  Stale  of 
Ohio  and  therefore  is  considered  a  "Stale"  as 
defined  at  49  CFR  1150.21. 

»  Ahandonmenl  of  the  line  by  CSXT  hud  been 
authorized  in  Docket  No.  AB-5S  (Sub-No.  221),  CSX 
Transportation.  Inc.  Abandonment  and 
Discontinuance  of  Trackage  Rights— In  Vinton 
and  Jackson  Counties.  0//(nol  printed),  served 
November  8. 1968.  The  principal  shipper  on  Ihe  line. 
the  Austin  Powder  Company  (APC|.  however. 
subsidized  continued  rail  operation  for  2  years 
endinii  Decemt>er  31, 1990.  In  response  to  APCs 
subsidy,  issuance  Ma  certificate  permitting  Ihe 
atjandunmeni  and  discontinuance  of  service  was 
stayed.  On  December  la  199a  foliowing  nolification 
from  APC  that  it  would  discontinue  its  operating 
subsidy  on  December  21. 1990.  CSXT  requested  the 
Commission,  under  49  CFR  1152.27(j).  lo  issue  a 
certiricsle  auihonzing  the  abandonment  of  and 
discontinuance  of  service  on  the  line  segment 
involved  here  A  ctrtificale  and  iJeciMon  was 
served  December  18.  1990. 

•  The  agreement  between  lOFJl  and  Ihe  City  is  in 
Ihe  form  of  an  amendment  to  a  lease  agreement, 
dated  March  2,1. 19B7,  under  which  lOER  leased 
from  Ihe  City  track  that  Ihe  City  acquired  from  the 
Chesapeake  and  Ohio  Railway  Company,  a  wholly 
owned  subsidiary  of  CSXT.  That  lease  and 
purchns4>  was  approved  by  the  Commission  in 
Finance  Docket  No.  31017.  Indiana  fr  Ohio  Eastern 
Railroad.  Inc. — Exemption  Lease  and  Operation — 
Certain  Lines  of  the  City  of  Jackson.  OH  (not 
printed),  served  April  24. 1987. 


By  the  Commission,  David  M  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland,  Jr., 
Secretary. 
\VK  Doa  91-1315  Filed  1-17-01;  8:45  am| 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juatice  Programs;  National 
Institutes  of  Justice 

Announcement  of  Availability  of  a 
Request  for  Proposals  for  a  National 
Evaluation  of  Innovative 
Neighborhood  Oriented  Policing 

agency:  Office  of  Justice  Programs,- 
National  Institute  of  Justice,  DOJ. 

ACTION:  Announcement  of  a  competitive 
procurement  of  research  services  lo 
evaluate  eight  Innovative  Neighborhood 
Oriented  Policing  projects. 


summary:  The  National  Institute  of 
Justice  is  announcing  availability  of  the 
Request  for  Proposals  soliciting 
evaluation  research  to  document  and 
assess  the  effects  of  differing 
"innovative  neighborhood  oriented 
policing"  approaches  and  strategies  on 
the  nation's  dr.ig  and  crime  problem 
pursuant  to  the  Omnibus  Crime  Control 
and  Safe  Street  Act  of  1968,  as  amended, 
section  201,  42  U.S.C.  section  3721. 
Neighborhood  oriented  policing  is  an 
innovative  public  safety  philosophy  that 
couples  law  enforcement  resources  more 
directly  with  community  resources  in 
partnerships  for  the  purpose  of  reducing 
drug  sales,  drug  abuse,  and  crime.  The 
Bureau  of  Justice  Assistance's  (BJA) 
Innovative  Neighborhood  Oriented 
Policing  Program  is  designed  lo  develop 
and  demonstrate  innovate  community 
policing  programs  which  target  demand 
reduction  at  the  neighborhood  level  in 
urban  and  rural  areas.  Researchers  are 
invited  to  propose  process  and  imp.ict 
evaluations  of  eight  neighborhood 
oriented  policing  demonstrations  that 
wer  recently  funded  by  BJA,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice.  This  evaluation  should  include 
recommendations  for  policy  and  action 
related  to  neighborhood  oriented 
policing  projects  and  also  provide 
guidance  on  research  needs.  The  eight 
neighborhood  oriented  policing  projects 
will  be  developed  by  Hayward,  CA, 
Houston,  TX,  Louisville,  KY.  New  York. 
NY,  Norfolk,  VA,  Portland,  OR,  Prince 
Georges  County,  MD,  and  Tempe,  AZ. 

DATES:  Copies  of  the  Request  for 
Proposals  may  be  obtained  immediately. 
All  proposals  must  be  received  by  the 
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close  of  business  March  1. 1991.  No 
extension  of  this  date  will  be  granted. 
AOORCSSCS:  AU  proposals  must  be 
mailed  or  otherwise  sent  to:  National 
Institute  of  Justice,  Public  Safety  and 
Security  Program.  633  Indiana  Avenue 
NW..  room  864.  Washington.  DC  20531. 
FOR  nNrrNCR  inanimation  contact: 
Mr.  George  Shollenberger  (at  the  above 
address.  Telephone:  (202)  307-2967  (This 
is  not  a  toll  free  nuint>er.) 
SUPPtEMCNTARV  INFORMATION- 

Background 

The  National  Institute  of  Justice  is  a 
research  unit  in  the  Office  of  Justice 
Programs  of  the  U.S.  Department  of 
Justice.  It  is  authorized  by  the  MS. 
Congress  to  conduct  research  on 
problems  of  crime  and  justice.  As  a 
research  unit,  the  Institute  conducts 
evaluations  in  community  settings  such 
as  the  eight  to  be  evaluated  in  this 
research. 

Summary  of  Evaluation  Research  Effort 

The  evaluation  research  will  address 
both  the  processes  involved  in 
developing  and  implementing  innovative 
neighborhood  oriented  policing  projects 
and  the  impacts  of  those  projects  on  the 
crime  and  drug  problems.  The  purpose 
of  the  process  evaluation  is  to  provide 
other  jurisdictions  with  technical 
information  that  can  assist  them  in 
developing  and  implementing  similar 
neighborhood  oriented  policing 
strategies  targeting  demand  reduction. 
Special  attention  will  be  given  to 
identifying  the  lessons  learned  at  the 
various  sites  and  the  guidance  that  they 
can  provide  to  other  jurisdictions  in 
regard  to  the  organization  and 
development  of  neighborhood  oriented 
policing  strategies  and  to  the 
implementation  of  various  project 
elements  which  are  useful  in  addressing 
particular  kinds  of  problems  relating  to 
drug  abuse  and  crime  control. 

One  purpose  of  the  impact  evaluation 
is  to  provide  management  information 
needed  by  State  and  local  government 
officials  and  community  leaders  who  are 
involved  in  policy  funding  decisions 
regarding  such  project.  The  impacts 
observed  in  the  eight  projects  shall  be 
distilled  in  order  to  provide  a  general 
assessment  of  the  impact  of  the 
neighborhood  oriented  policing  strategy 
with  regard  to  problems  related  to  drugs 
and  crime.  For  this  assessment  attention 
shall  be  given  to  the  effects  of 
neighborhood  oriented  policing  on 
community  security  as  well  as  on  other 
qualtiy  of  life  issues  such  as  economic 
viability  of  the  area,  housing  stability, 
sense  of  order  in  the  neighborhood, 
proje -t  effects  in  relation  to  other  socibl 


problems  such  as  alcobol  abuse  and 
truancy.  Attention  must  also  be  given  to 
process  issues  such  as  partnenhips  with 
other  city  agencies,  schools,  community 
groups,  eta  and  citizen  mobiliation  and 
community  improvement  efforts  thai 
address  root  causes  of  crime  and  drug 
abuse.  Another  purpose  is  to  provide  a 
comparative  assessment  of 
neighborhood  oriented  policing  with 
other  anti-drug  and  crime  control 
strategies.  A  third  purpose  is  to  provide 
a  comparative  assesament  of  the  actual 
impacts  of  such  projeGt  with  the 
expectations  of  the  project  managers 
and  those  community  leaders  and  law 
enforcement  personnel  who  conceived 
and  planned  the  project 

Level  and  Duration  of  Funding 

The  level  of  funding  for  this 
evaluation  will  be  up  to  $400.00a  H  is 
anticipated  that  the  evaluation  effort 
will  be  for  an  eighteen  (18)  month 
period. 

Eligibility 

Eligible  applicants  include  private 
institutions  such  as  universities,  non- 
profit research  organizations,  and  profit- 
making  organizations  that  are  willing  to 
waive  their  fee  or  profit.  To  be  eligible 
the  evaluator  must  show  his  or  her 
independence  from  the  projects  to  be 
evaluated  and  from  the  positive  or 
negative  results  that  might  emerge  from 
the  evaluation.  Applicants  should  be 
thoroughly  experienced  in  the  conduct 
of  evaluations  of  community  and  law 
enforcement  projects  that  address  the 
problems  of  crime  and  drug  abuse. 

Apidicatioa  Requirements  and 
Procedures 

Applicants  shall  submit  three  (3) 
copies  of  their  proposal.  Submissions 
must  include  the  following: 

(1)  Abstract  of  the  full  proposal,  not  to 
exceed  one  page. 

(2)  Description  of  the  projects  to  be 
evaluated  specifying  all  essential 
program  elements  or  changes  in 
procedures  and  who  is  or  viiVi  be 
responsible  for  implementing  these 
elements  or  changes. 

(3)  Written  assurances  of  the  intent  to 
participate  in  this  project  and  to 
cooperate  with  the  evaluation  effort 
from  all  necessary  local  participants. 

(4)  Description  of  the  research  design 
and  methodology  for  the  evaluation  of 
the  projects  effectiveness,  including  data 
gathering  methods  and  the  analysis  plan 
to  be  used. 

(5)  Statement  of  the  applicant's 
qualifications,  intended  management 
plan,  task  plan  (including  task 
timetable),  products  lo  be  produced,  and 
resumes  of  named,  primary  researchers 


should  be  appended.  Sutemoits 
regarding  the  research  team  should 
indicate  the  variety  of  skills  to  be  used, 
a  description  of  the  relevant  research 
experience,  educational  background, 
experience  in  dealing  with  local 
decision-makers,  law  enforcement 
personnel,  and  community  groups,  and 
the  denwnstrated  abiHty  to  produce  a 
final  product  that  is  readily 
comprehensible  and  usable. 

(6)  A  fully  executed  Federal 
Assistance  Form  424  with  cost  estimates 
by  budget  category  including  time 
commitments  from  key  project  personnel 
and  short  narrative  exjrianalion  of 
budgeted  costs.  The  budget  should 
outline  all  direct  and  indirect  costs  for 
personnel  fringe  benefits,  travel, 
equipment,  supplies,  subcontracts,  and 
overhead.  Separate  budgets  for  each  of 
the  eight  projects  must  be  prepared  to 
comply  with  the  financial  reporting 
requirements.  Percentage  of  time  and 
persorv-months  of  effort  lo  be  devoted  by 
principal  staff  should  also  be  included. 

(7)  In  addition  to  Form  424,  three 
recent  requirements  involve  certification 
regarding:  (1)  debarment,  (2)  drug-free 
workplace,  and  (3)  lobbying. 
Certificabon  forms  can  be  obtained  by 
contacting  the  NIJ  Program  Manager.  II 
should  be  noted  that  there  are  separate 
debarment  forms  for  direct  recipients 
and  for  subrecipients  and  separate  drug- 
free  workplace  forms  for  individuals  and 
other  applicants.  Certification  regarding 
lobbying  pertains  to  grants,  contracts,  or 
cooperative  agreements  of  $100,000  or 


more. 

Review  Procedures  and  Proposal 
Evaluation  Criteria 

The  selections  from  among  competing 
applications  will  be  made  on  the  basis 
of  the  criteria  given  below.  The  order 
given  does  not  indicate  the  importance 
of  each  criterion.  The  selection  process 
begins  with  a  panel  of  consultants  thai 
includes  both  knowledgeable 
researchers  and  members  of  the  criminal 
justice  prefessional  community.  The 
Director  of  the  National  Institute  has 
sole  authority  for  awarding  grants.  Thus, 
consultant  assessments  of  proposal 
submittals,  together  with  Ihe  Institute 
program  manager's  assessments,  are 
submitted  for  consideration  by  the 
Director.  The  following  cntena  are  used 
to  assess  proposals: 

;  Cooperation  of  the  porticipont 
iurisdiction.  Satisfactory  evidence  must 
be  given  of  the  intended  cooperaUve  of 
all  parties  in  the  local  site  of  the  project 
to  be  evaluated.  A  discussion  of  the 
legal  ramifications,  and/or  impediments 
to  implementing  any  suggested  changes, 
along  with  the  proposed  solutions  to  any 
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such  problems  will  be  considered. 
Applications  that  fail  to  demonstrate 
this  access  and  cooperation  will  Not  be 
considered  further.  Since  the  Bureau  of 
Justice  Assistance  requires  awardees  of 
Innovative  Oriented  Neighborhood 
Policing  grants  to  cooperate  with  this 
national  impact  evaluation,  letters  of 
cooperation  should  be  obtainable  with 
minimum  delay. 

2.  Technical  merit  of  the  project 
design.  A  full  description  of  all  essential 
elements  of  the  proposed  project 
research  design,  including  the  primary 
objectives  to  be  achieve,  anticipated 
changes  in  existing  procedures  to  be 
effected,  and  the  nature  of  the 
involvement  of  all  participating  agencies 
or  personnel  in  the  local  evaluation  site 
Evidence  of  an  understanding  of  the 
evaluation  issues  involved  and  any 
problems  that  may  be  potentially 
involved  in  the  undertaking  itself  will  be 
considered.  The  potential  signiricance 
and  utility  of  the  evaluation  proposed 
will  also  be  considered.  The 
methodology  of  evaluation  will  be 
weighed  heavily  in  the  assessments  of 
proposals.  Applicants  are  thus 
encouraged  to  explain  why  the 
methodology  chosen  can  be  expected  to 
be  successful.  Reviewers  take  into 
account  the  logic  and  timing  of  the 
research  plan,  the  validity  and 
reliability  of  measures  proposed,  the 
appropriationess  of  statistical  methods 
to  be  used,  and  the  applicant's 
awareness  of  factors  that  might  dilute 
the  credibility  of  the  fmdings. 

3.  Qualifications  of  the  proposed 
research  team  and  adequacy  of  the 
management  and  staffing  plan.  Both 
individual  expertise  and  the 
appropriateness  of  the  mix  of  skills 
represented  on  the  research/evaluation 
team  will  be  considered.  In  addition,  it 
is  important  to  note  that  the 
management  plan  is  a  critical  and 
integral  part  of  the  evaluation  effort  and 
will  be  weighed  accordingly. 
Information  demonstating  the 
applicant's  ability  to  successfully 
complete  a  comparable  effort  will  be 
considered,  as  will  the  feasibility  of  the 
proposed  project  milestones.  The 
comprehensiveness  and  clarity  of  the 
proposal  will  be  used  an  indication  of 
the  applicant's  ability  to  communicate 
clearly  and  effectively. 

4.  Adequacy  of  cost  estimates.  Project 
cost  estimates  will  be  assessed  to 
determine  if  the  applicant  has  estimated 
the  elemental  and  total  project  costs 
realistically  and  allocated  costs  among 
particular  sub-categories  in  a  rational 
and  efficient  manner.  Project  costs  must 
be  identified  as  they  relate  to  tasks  in 
the  proposed  workplan.  They  must  also 


be  consistent  with  personnel 

qualifications. 

Charles  B.  DeWitt 

Director,  Nationa!  Institute  of  Justice. 

|FR  Doc.  91-121 1  Filed  1-17-91,  8:45  am| 

aiUJNQ  COOE  4410- 1t-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/ Reporting 
Requirements  Under  Review  by  tt)e 
Office  of  (Management  and  Budget 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping /Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/rcporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 
Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeptng/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirerr.cnts 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larsoa  telephone  (202)  523-6331. 
Comments  and  questions  about  the 


items  on  this  list  should  be  directed  to 
Mr.  Larson.  OfRce  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  rJW.,  room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
tc  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr, 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Existing  CollectioQ  in  Use  Without  an 
OMB  Control  Number 

Assistant  Secretary  for  Veterans' 
Employment  and  Training. 

Manager's  Report  on  Services  to 
Veterans. 

State  or  local  governments. 

1,600  respondents;  45  minutes  per 
response:  4,800  hours:  Information  is 
required  by  33  USC  2004(c)  from 
federally  funded  Local  Veterans' 
Employment  Representatives  on  a 
quarterly  basis  regarding  services  and 
priorities  provided  to  veterans  by 
local  employment  service  offices 
(LESOs).  Information  is  collected  by 
about  1,600  LESO  managers  from 
Local  Veterans'  Employment 
Representatives  (LVERs)  and 
transmitted  to  the  Director  for 
Veterans'  Employment  and  Training 
(DVET).  It  is  used  to  monitor 
compliance  with  statutory 
requirements  on  services  to  veterans. 

Revision 

Employment  Standards  Administration. 

Application  of  the  Employee  Polygraph 
Protection  Act  of  1988—29  CFR  Part 
801,  Final  Rule. 

1215-0170. 

On  occasion. 

Businesses  or  other  for  profit:  non  profit 
institutions;  small  businesses  or 
organizations. 

261,000  respondents;  122,310  total  hours: 
5-30  min.  per  response.  These 
reporting  and  recordkeeping 
requirements  for  employers  and 
polygraph  examiners  are  necessary  to 
insure  polygraph  examinees  receive 
the  protections  and  rights  mandated 
by  the  employee  Polygraph  Protection 
Act  of  1988. 

Revision 

Employment  and  Training 
Administration. 
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Part  B  Data  Collection  and  Analysis  of 
JTPA  Evaluation  Fjtperiments. 

1205-0257. 

Other. 

Individuals  or  households. 

6.000  respondents;  2.850  total  hours;  29 
minutes  per  respondent;  no  forms 
JTPA  mandates  evaluation  of  the 
effectiveness  of  JTPA  Programs.  Due 
to  ambiguous  results  of  prior 
evaluations,  USDOL  will  carry  out  c 
classical  field  experiment  in  a  sample 
of  16  locations  to  measure  net  impacts 
in  these  sites,  and  improve  future 
quasiexperimental  analyses.  Approval 
is  sought  for  information  collections  to 
support  this  evaluation. 

Reinstatement 

Bureau  of  Labor  Statistics, 
Mass  Layoff  Statistics  Program. 
Supplemental  Employer  Information 

Report  and  State. 
Operating  Manual 
1220-0090;  ELS  42a 
Quarterly. 

State  or  Local  governments;  farms; 
businesses  or  other  for-profit 
organizations;  Federal  agencies  or 
employees;  non-profit  institutions. 
15,200  responses;  164780  hours:  10.B39 
hours  per  response;  1  form  and  1  State 
Operating  Manual. 
Section  462(e)  of  the  Job  Training 
Partnership  Act  states  that  the  Secretary 
of  Labor  develop  and  maintain 
statistical  data  on  permanent  mass 
layoffs  and  plant  closings,  and  publish  a 
report  annually.  These  data  will  be  used 
to  study  the  causes  and  effects  of 
worker  dislocations. 

Signed  at  Washington.  DC  this  15th  day  of 
January,  1991. 
Paul  E.  Larson. 

Departmental  Clearance  Officer. 
(FR  Doc  91-1291  Filed  1-17-«1;  8:45  am} 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Fodarai  and 
Faderally  Assisted  Construction; 
Ganaral  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  irvformation  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 


construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  jKtjvisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494.  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utihzing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C  553  and  not  providing  for  delay 
in  the  efi'ective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts. "  shall  be  the  mininaum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 


encoxu^ged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtair>ed  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  room  S-3104,  Washington 
DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  number(8). 


Volume  III 
Utah: 

UT90— 8()an  18.  1991).. _. 
Utah: 

UT9a-9Uan.  IMSWl- 
Utah: 

UT90— 10  Qan.  18, 1991)- 
Utah: 

UT90— 11  U«n-  ^*-  ^Wi)- 
Utah: 

UT90-12  Gan.  la  1991)  - 

Utah: 

UT90— 13  (Jan.  18. 1991)... 
Utah: 

UT90— 14  Qan.  18, 1991)... 
IMah: 

UT90— 15  Oan- 18. 1991) ... 

Utah: 
UT90— 18Uaii.ia.1991). 


p.  aeak 

p.  368m  p.  368a. 

p.  366o  p  368p. 

p.  368q  p.  aeSr. 

p.  368s  pp.  368t- 
368v. 

p.  3aew  p.  3e8x. 
p.  368y  p.  aesz 

p.  36&aa  p. 
36tt>U 

p.  36800  p. 

seedd. 


MofBfkatkms  to  General  Wage 
DetenninatioD  DecMons 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts'  being  modified 
are  hsted  by  Volume,  State,  and  page 
number(8).  Dates  of  publication  in  the 
Federal  Risgister  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

New  jersev. 

N)90-2  (Jan.  5. 1990) p.  865  p.  669 

New  York:  : 

tvrY90-S  (Jan.  5. 1990) p.  777  p.  780 

NY90-8  Han  5-  1990) p.  815  p.  820 

N\'90-19  (Jan.  5. 1990) p.  903  p.  905 

Pennsylvania. 

PA90-4  (Jan.  5, 1900) P  941  pp.  942- 

»«3 
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West  Virginia. 

WV90-3  (Jan.  5.  1980) p.  1«5  pp 

141M423- 
1423  p.  1428 
Volume  I! 

Iowa „ 

IA90-2  (Jan.  5.  1990) .._ p.  23  p.  24 

Illinois 

IL90-18  (Jan.  5,  1990) p.  227  pp.  22ft- 

228 

Indiana 

LN90-1  (Jan.  5.  1990) p.  233  p.  238 

Ohio _ 

OH90-29  (Jan.  5,  1990) p.  873  pp. 

875.877.979 
pp.  893.985 
Volume  III 

Alaska 

AK90-1  (Jan.  5,  1990) p.  1  p.  3 

Colorado „ 

CO90-2  (Jan.  5.  1990) p,  117  p,  118 


General  Wage  Determination 
Publication 

General  Wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  tliose  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402  (202)  783- 
3238. 

When  ordering  subscriptionis),  be 
sure  to  specify  the  Statefs)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes. 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  nth  day  of 
June  1991. 
Alan  L  Mou, 

Director.  Division  of  Wage  Determinations 
(FR  Doc.  91-1101  Filed  1-17-91,  8:45  am] 

MUJNO  COOC  4S 10-27-11 


Employment  and  Training 
Administration 

Native  Amortcan  Programs'  Advisory 
Committs*;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisoiy  Committee  Act  (Pub. 
L.  92-563),  as  amended,  and  section 


401(b)(1)  of  the  Job  Training  Partnership 
Act  as  amended  (29  U.S.C.  1671(b)(1)). 
notice  is  hereby  given  of  a  meeting  of 
the  Job  Training  Partnership  Act  Native 
American  Programs'  Advisory 
Committee.  The  meeting  will  be  chaired 
by  Mr.  Eddie  L.  Tullis.  chairperson  of  the 
Committee.  Mr.  Tullis  is  the  Chairman 
and  Chief  Executive  Officer  of  the 
Poarch  Band  Tribal  Council. 
TIME  AND  DATE:  Tlie  meeting  will  begin 
at  9  a.m.  on  February  6, 1991,  and 
continue  until  close  of  business  that  day, 
and  will  reconvene  at  9  a.m.  on 
February  7, 1991,  and  adjourn  at  12  p.m. 
that  day.  The  final  hour  of  the  meeting 
on  February  7  will  be  reserved  for 
participation  and  presentations  by 
members  of  the  public. 
PLACE:  Department  of  Labor,  200 
Constitution  Avenue  NW.,  room  C-5515, 
Seminar  room  *4,  Washington,  DC. 
STATUS:  The  meeting  will  be  open  fo  the 
public. 

MATTERS  TO  BE  CONSIDERED:  The 
agenda  will  focus  en  the  N'.\PAC 
Strategic  Plan.  Another  topic  will  be  the 
1990  Census.  Committee  members  may 
propose  additional  items  for  discussion. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Paul  A.  Mayrand, 
Director,  Office  of  Special  Targeted 
Programs,  Employment  and  Training 
Administration,  United  States 
Department  of  Labor,  room  N-4641,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  Telephone:  202-535-0500  (this 
is  not  a  toll-free  number). 

Signed  at  Washington,  DC  this  4th  day  of 
January.  1991.  , 

Robflrtt  T.  Jooea, 
Assistant  Secretary  of  Labor. 
[FR  Dot  91-1239  Filed  1-17-©1;  8:45  am) 

BIUJNO  CODE  4S<»-»>-« 


Mine  Safety  and  Healtti  Administration 
[Oodcel  No.  M-9O-202-C1 

Andatex  Resources,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Andalex  Resources,  Inc..  P.O.  Box  902. 
Price,  Utah  84501.  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1101-8  (water  sprinkler  systems; 
arrangement  of  sprinklers)  to  its 
Pinnacle  Mine  (I.D.  No.  42-01474);  its 
Apex  Mine  (I.D.  No.  42-01750);  and  its 
Aberdeen  Mine  (I.D.  No.  42-02028)  all 
located  in  Carbon  County.  Utah.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 


1.  The  petition  concerns  the 
requirement  that  two  or  more  branch 
lines  be  installed  in  each  sprinkler 
system  to  provide  a  uniform  discharge  of 
water  to  the  belt  surface. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  a  single  line  of 
automatic  sprinklers  for  fire  protection 
systems  at  main  and  secondary  belt 
conveyor  drives. 

3.  In  support  of  this  request,  petitioner 
states  that: 

(a)  Each  sprinkler  system  will  consist 
of  a  single  overhead  pipe  system  w  ith 
automatic  sprinklers  located  not  more 
than  10  feet  apart; 

(b)  The  residual  pressure  in  each 
sprinkler  system  will  be  not  less  than  10 
psi  with  any  three  sprinklers  open  and 
the  supply  of  water  will  be  adequate  to 
provide  a  constant  flow  of  water  for  at 
least  10  minutes  with  all  sprinklers 
functioning; 

(c)  Each  water  sprinkler  will  be 
equipped  with  a  flush-out  connection 
and  a  manual  shut-off  valve; 

(d)  An  annual  functional  test  of  each 
water  sprinkler  system  will  be 
conducted. 

4.  Petitioner  states  that  the  alternate 
method  will  at  all  times  guarantee  no 
less  than  the  same  measure  of 
protection  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  Ln  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  19. 1991.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  January  11. 1991. 
Patricia  W.  SUvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  91-1236  Filed  1-17-91;  8:45  amj 

WLUNG  CODE  «S10-43-(tl 


[Docket  No.  M-90-207-C] 

West  Elk  Coal  Co.,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

West  Elk  Coal  Company  Inc..  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of  30 


A.  . 
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CFR  75.305  {weekly  examinations  for 
hazardous  conditions)  to  its  Mt. 
Gunnison  No.  1  Mine  (I.D.  No.  05-03672) 

located  in  Gunnison  County,  Colorado. 

The  petition  is  filed  under  section  101(c) 

of  the  Federal  Mine  Safety  and  Health 

Act  of  1977. 
A  summary  of  the  petitioner's 

statement  follows: 

1.  The  petition  concerns  the 
requirement  that  seals  be  examined  on  a 
weekly  basis. 

2.  Due  to  heaving  floor  and  other 
deteriorating  ground  conditions,  Ae 
seals  in  the  1  West  Submains  section 
cannot  be  safely  examined.  To  require 
weekly  examinations  of  the  seals  would 
expose  miners  to  hazardous  conditions 
and  result  in  a  diminution  of  safety. 

3.  As  an  alternate  method,  the 
petitioner  proposes  to  establish  a 
monitoring  station  where  the  air 
quantity  and  quality  would  be 
measured. 

4.  In  support  of  this  request,  the 
petitioner  states  that — 

(a)  Tests  for  methane  and  the  quantity 
of  air  would  be  determined  weekly  by  a 
certified  person  at  each  station; 

(b)  All  measuring  stations  and 
travelways  would  be  maintained  in  a 
safe  condition  at  all  limes;  and 

(c)  The  person  making  such 
examinations  and  tests  would  place  his/ 
her  initials  and  the  dale  and  time  at 
each  station.  A  record  of  these 
examinations,  tests  and  actions  taken 
would  be  recorded  in  a  book  and  kept 
on  the  surface  and  made  accessible  to 
all  interested  parties. 

5.  Petitioner  slates  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  provided  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
;    received  in  that  office  on  or  before 
February  19, 1991.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  January  11, 1991. 
Patrida  W.  SUvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  91-1235  Filed  1-17-91;  8:45  am) 
■tUMO  COOC  4S10~««-M 


(Docket  Na  M-90-20S-C1 

Eastern  Associated  Coal  Co.;  Petition 
for  Modification  of  AppScation  of 
Mandatory  Safety  Standard 

Eastern  Associated  Coal  Company, 
P.O.  Box  1233,  Charleston,  West  Virginia 
25324  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Lightfoot  No.  1  Mine  (I.D.  No.  46- 
04332)  located  in  Boone  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Due  to  deteriorating  roof  conditions, 
portions  of  a  longwall  tailga'e  entry  and 
other  return  entry  is  unsafe  for  travel. 
To  require  an  examiner  to  make  weekly 
examinations  would  pose  unnecessary 
hazards. 

3.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  Evaluation  points  would  be 
established  at  specific  locations  where 
the  air  would  be  monitored; 

(b)  All  monitoring  stations  would  be 
maintained  in  a  safe  condition; 

(c)  Tests  for  methane  and  the  quantity 
of  air  would  be  determined  weekly  by  a 
responsible  person;  and 

(d)  The  person  making  such 
examinations  and  tests  would  place  his/ 
her  initials  and  the  date  and  time  at 
each  station. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  miners  affected  as 
that  provided  by  the  standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  19. 1991,  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  January  11, 1991. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Regulations 
and  Variances. 
(FR  Doc  91-1233  Filed  1-17-«1;  8:45  am) 

BUXINOCOOC  4S10-41-M 


(Dockd  No.  M-eO-200-C] 

Kinney  BrwKh  Coal  Co.,  Inc.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Kiimey  Branch  Coal  Company,  Inc.. 
109  Broadbottom  Road.  Pikeville. 
Kentucky  41501.  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.305 
(weekly  examinations  for  hazardous 
conditions)  to  its  No.  1  Mine  (ID.  No. 
15-15543)  located  in  Pike  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
andHealth  Act  ofl977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Due  to  serious  roof  problems,  a  450- 
foot  section  of  the  return  entry  cannot 
be  safely  traveled. 

3.  As  an  alternate  method,  petitioner 
proposes  to  inspect  the  return  up  to  the 
hazardous  area  and  visually  inspect  the 
hazardous  area  (approximately  450  feel) 
from  each  end. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  19, 1991.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  January  11. 1991. 
Patricia  W.  Silvey. 

Director.  Offrce  of  Standards.  ReguloUons 
and  Variances. 
[FR  Doc.  91-1237  Filed  1-17-91;  8:45  am) 
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[Docket  No.  III-90-206-CJ 

McElroy  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

McElroy  Coal  Company,  1800 
Washington  Road,  Pittsburgh. 
Pennsylvania  15241,  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  McElroy 
Mine  (I.D.  No.  46-^1437)  located  in 
Maarchsll  County.  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Heal'.h  Act 
of  1977. 
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A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basil. 

2.  Dispite  additional  bolting  and 
cribbing,  the  return  entry  has 
experienced  severe  deterioration  of  roof 
and  rib  conditions. 

3.  Application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners. 

4.  As  an  alternate  method,  petitioner 
proposes  to  establish  evaluation  points 
and  monitor  the  quality  and  quantity  of 
air  entering  and  exiting  the  affected  air 
courses. 

RequMt  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  Hied  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofTice  on  or  before 
February  19, 1991.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated  {anuary  11. 19S1. 
Patzida  W.  SOvey, 

Director.  Offioa  of  Standards.  Regulations 
and  Variancet. 
(PR  Doc  91-1234  FUad  1-17-Sl:  a45  am| 


(Dookst  Na  M-90-204-C1 

Southern  Ohio  Coal  Co;  Petition  for 
■KMinioman  or  Appeceiion  or 
Mandatory  Safety  Standard 

Southern  Ohio  Coal  Comptmy,  P.O. 
Box  490.  Albany.  Ohio  45701.  has  Hied  a 
petition  to  modify  the  application  of  30 
CFR  75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Meigs  No.  31 
Mine.  (I.D.  No.  33-01172)  located  in 
Meigs  County,  Ohio.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  high-voHage  cables  not 
be  located  inby  the  last  open  crosscut 
and  be  kept  at  least  150  feet  from  pillar 
workings. 

2.  The  longwall  mining  equipment  in 
use  at  the  mine  is  powered  by  a  1000- 
volt  system  which  requires  large,  heavy 
cables  that  congest  working  areas  and 
present  significant  handling  problems. 


3.  This  equipment  is  subject  to  poor 
voltage  regulation  which  causes  a 
decrease  in  the  working  torques  of  the 
drive  motors  and  leads  to  excessive 
strain  on  equipment. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  2.400  volt  electricity  to 
power  the  longwall  mining  equipment. 
The  petitioner  outlines  speciFic 
equipment  and  procedures  in  the 
petition. 

5.  Petitioner  state  that  the  proposed 
alternate  method  will  provide  no  less 
than  the  same  measure  of  protection  for 
the  miners  as  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  19, 1991.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  January  11.  1991. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

(FR  Doc.  91-123*  Fied  1-17-«1;  &45  am) 
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Occupational  Safety  and  Health 
Administration 

Calif  omia  State  Plan,  Addendum  to 
OperaMonel  Status  Agreement,  Level 
of  Federal  Enforcement 

AOENCY:  Occupational  Safety  and 
Health  Administration.  Labor. 
ACTION:  Change  in  level  of  federal 
enforcement. 

SUMMARY:  This  notice  announces  the 
signing  of  a  November  8. 1990  addendum 
to  the  October  5, 1969  Operational 
Status  Agreement  between  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
California  Department  of  Industrial 
Relations  (CAL/OSHA).  Pursuant  to 
enactment  of  California  Assembly  Bill 
3018  on  September  21. 1990.  CAL/OSHA 
has  begun  enforcing  requirements 
identical  to  the  Federal  OSHA  worker 
safety  rules  governing  hazardous  waste 
and  emergency  response  operations 
pending  action  by  the  CAL/OSHA 
Standards  Board  to  adopt  a  comparable 
standard.  Under  the  terms  of  the 
November  8, 1990  addendum  to  the 
Operational  Status  Agreement.  Federal 
OSHA  withdrew  from  and  CAL/OSHA 


assumed  full  enforcement  authority  for 
protection  of  employees  engaged  in 
hazardous  waste  operations  in  the  Stat  \ 

FOB  niRTHER  INFORMATION  CONTACr 

James  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  room  N3647.  200 
Constitution  Avenue.  NW..  Washington. 
DC,  (202)  523-8148. 

SUPPLEMENTARY  INFORMATION:  Part 
1954  of  title  29,  Code  of  Federal 
Regulations,  sets  out  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  667) 
(hereinafter  referred  to  as  the  Act)  for 
the  evaluation  and  monitoring  of  State 
plans  which  have  been  approved  under 
section  18(c)  of  the  Act  and  29  CFR  part 
1902.  After  initial  approval  but  prior  to 
final  approval,  section  18(e)  of  the  Act 
provides  for  a  period  of  concurrent 
jurisdiction. 

Section  1954.3  of  this  chapter  provides 
guidelines  and  procedures  for  the 
exercise  of  discretionary  concurrent 
Federal  enforcement  authority  during 
the  period  with  regard  to  Federal 
standards  in  issues  covered  under  an 
approved  State  plan.  In  determining  the 
appropriate  level  of  Federal 
enforcement.  OSHA  must  consider  the 
effectiveness  of  State  enforcement,  the 
coordinated  utilization  of  Federal  and 
State  resources  throughout  the  Nation, 
and  current  worker  protection  needs  in 
the  State,  if  Federal  monitoring  shows 
that  a  State  program  has  developed  its 
program  to  a  dc^e  sufficient  to  justify 
suspension  of  duplicative  Federal 
enforcement  activity,  U.S.  Department  of 
Labor  regulations  provide  that  OSHA, 
through  its  Regional  Administrator,  may 
enter  into  a  procedural  agreement  (and 
addenda  to  such  agreements)  with  the 
State,  usually  referred  to  as  an 
"operational  status  agreement,"  setting 
forth  areas  of  Federal  and  State 
enforcement  responsibility  (29  CFR 
1954.3(f)). 

On  October  5, 1980.  an  Operational 
Status  Agreement  was  entered  into 
between  the  Occupational  Safety  and 
Health  Administration  (OSHA)  and  the 
State  of  California  whereby  concurrent 
Federal  enforcement  authority  would 
not  be  initiated  with  regard  to  most 
Federal  occupational  safety  and  health 
standards  in  Issues  covered  by  the 
State's  OSHA-approved  occupational 
safety  and  health  plan.  (See  55  FR  28610, 
July  12, 1990.)  However,  the  agreement 
provided  that  Federal  OSHA  would 
continue  to  be  responsible  for 
enforcement  of  Federal  standards  not 
yet  promulgated  by  the  State,  Including 
Toxic  and  Hazardous  Substances  (Air 
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Contaminants.  29  CFR  1910.1000), 
General  Environmental  Controls  in 
Agriculture  (Field  Sanitation.  29  CFR 
1928.110).  and  Hazardous  Materials 
(Hazardous  Waste  Operations  and 
Emergency  Response,  29  CFR  1010.120). 

Subsequent  to  the  signing  of  the 
October  5, 1989  Operational  Status 
Agreement,  California  Assembly  Bill 
3018  was  enacted  on  September  21, 1990. 
which  required  CAL/OSHA  to 
immediately  enforce,  as  an  interim 
standard,  section  1910.120  of  title  29  of 
the  Code  of  Federal  Regulations  (the 
Federal  worker  safety  rules  governing 
hazardous  waste  and  emergency 
response  operations)  until  such  time  as 
the  California  Occupational  Safety  and 
Health  Standards  Board  adopts  a 
comparable  State  standard. 

When  the  State's  own  standard  in  this 
area  is  developed,  it  will  be  subject  to 
review  by  OSHA  to  determine  whether 
if  meets  the  criteria  of  section  18(c)(2)  of 
the  Federal  OSH  Act.  Section  18(c)(2) 
requires  States  to  develop  and  enforce 
at  least  as  effective  occupational  safety 
and  health  standards  and  when  different 
State  standards  ae  applicable  to 
products  which  are  distributed  or  used 
in  interstate  commerce,  they  must  be 
required  by  compelling  local  conditions 
and  not  unduly  burden  interstate 
commerce. 

Consequently,  on  November  8, 1990. 
an  addendum  to  the  Slate's  Operational 
Status  Agreement  was  signed  between 
Federal  OSHA  and  CAL/OSHA  the 
State  of  California  and  Federal  OSHA 
reflecting  the  CAL/OSHA's  authority  to 
enforce  worker  protection  requirements 
for  hazardous  waste  operations  and 
emergency  response  in  the  State. 
Pursuant  to  the  October  5. 1989 
Operational  Status  Agreement  Federal 
enforcement  authority  continues  to 
remain  in  effect  for  Toxic  and 
Hazardous  Substances  (Air 
Contaminants,  29  CFR  1910.1000)  and 
General  Environmental  Controls  in 
Agriculture  (Field  Sanitation,  29  CFR 
1928.110).  specific  Federal  standards 
which  the  State  has  not  yet  adopted  or 
with  respect  to  which  the  State  has  not 
amended  its  existing  State  standards 
when  the  Federal  standard  provides  a 
significantly  greater  level  of  worker 
protection  than  the  corresponding  Cal/ 
OSHA  standard,  enforcement  of  new 
permanent  and  temporary  emergency 
Federal  standards  until  such  time  as  the 
State  shall  have  adopted  equivalent 
standards,  and  enforcement  of  unique 
and  complex  standards  as  determined 
by  the  Assistant  Secretary. 

Accordingly,  notice  is  hereby  given 
that  concurrent  Federal  enforcement 
authority  will  not  be  exercised  with 
respect  to  issues  covered  under  the 


State's  Hazardous  Waste  and 
Emergency  Response  standard 
(published  in  the  Federal  Regisler.  55  FR 
47953  November  16, 1990)  which  is 
identical  to  the  Federal  standard  (29 
CFR  1910.120). 

Authority:  Sec.  1&  Pub.  L  91-596. 84  Stat. 
1608  (29  U.S.C.  667.) 
Gerard  F.  Scannell, 
Assistant  Secretary. 
[FR  Doc.  91-1119  Filed  1-17-«1:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Sul>committee  on  TVA 
Plant  Licensing  and  Restart;  Revision 

The  Federal  Register  notice  previously 
published  on  January  4. 1991  (56  FR  452) 
announcing  the  ACRS  Subcommittee  on 
TVA  Plant  Licensing  and  Restart  has 
been  rescheduled  to  Tuesday,  March  5. 
1991  at  the  Amberley  Suite  Hotel,  4880 
University  Drive,  Huntsville,  AL  All 
other  items  pertaining  to  this  meeting 
remain  the  same  as  previously 
published. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Dean  Houston  (telephone 
301/492-9521)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated;  January  11. 1991. 
Gary  R.  Quittschreiber, 
Chief.  Niiilcar  Reactors  Branch. 
IFR  Doc.  91-1381  Filed  1-17-91;  8;45  amj 
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Public  Disclosure  of  Selected  General 
Licensee  Information 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  making  available 
selected  information  on  its  general 
licensees  in  the  NRC's  Public  Document 
Room.  The  NRC  is  listing  the  names  and 
addresses  of  all  general  licensees  in 
alphabetical  order  by  licensee.  This 


action  is  being  taken  because  the  NRC 
now  has  a  data  base  capable  of 
extracting  the  type  of  information  which 
the  NRC  has  always  considered  to  be  in 
the  public  domain  from  information 
which  has  traditionally  been  withheld 
from  disclosure. 

DATES:  The  list  of  general  licensees  will 
be  placed  in  the  Public  Document  Room 
on  January  18, 1991. 
ADDRESSES:  The  list  of  names  and 
addresses  of  NRC's  general  licensees 
may  be  inspected,  and  copied  for  a  fee. 
at  the  NRC's  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  H.  Grimsley,  Director,  Division 
of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  Washington.  DC  20555. 
Telephone  (301)  492-7211. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  and  the  Agreement  States 
regulate  the  distribution  and  use  of  all 
products  within  the  United  States  that 
contain  byproduct  material.  The  NRC 
classifies  the  regulatory  control  of 
byproduct  material  into  one  of  three 
categories:  specific  license,  general 
license,  or  exempt  from  regulations.  The 
classification  depends  on  the  type, 
quantity  and  use  of  the  material. 

Specific  licenses  arc  issued  to  persons 
who  have  filed  an  application 
demonstrating  that  their  training, 
experience,  equipment,  and  facilities  arc 
adequate  to  perform  the  requested  task 
to  meet  NRC  requirements  for  protecting 
public  health  and  safety. 

There  are  many  products  containing 
radioactive  material  thni  may  be  used 
by  the  general  public  and  industry 
without  extensive  radiation  safety 
programs.  These  products  contain 
relatively  small  amounts  of  radioactive 
materials  that  are  sealed  within  the 
device  (sealed  source)  so  that  they  may 
be  used  by  persons  who  do  not  have 
radiological  training.  The  products 
containing  byproduct  material,  along 
with  small  amounts  of  source  material, 
fall  under  the  category  of  genera! 
hcenses.  General  hcenses  are  in  effect 
for  persons  using  certain  radioactive 
material  without  the  filing  of  an  * 
application  with  the  NRC. 

General  Licenses 

The  general  license  policy  was 
implemented  by  the  Atomic  Energy 
Commission  in  1959.  The  general  license 
serves  as  means  of  simplifying  the 
specific  license  process  where  a  case- 
by-case  determination  of  the  adequacy 
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of  quaiification  is  nol  neccMary.  A 
generally  licanted  device  use* 
radioactive  material  coalained  in  a 
sealed  sotirce  wrilhin  s  shielded  device 
The  device  ia  dMigped  with  inherent 
radiatioa  safely  features  so  lh«t  it  may 
be  used  by  persons  without  radiation 
Iratning  or  experience  beyond 
precautions  which  may  be  placed  on  n 
label  or  simple  instruction  guide 

Devices  used  under  a  jjeneral  licfnsp 
must  be  manufactured  »nd  distnhuled 
under  a  specirir  license  The  9i>ecific 
license  may  be  issued  by  the  NRC  or  an 
Agreement  State.  The  ritdiahon  safety  of 
the  device  design  is  evaluated  against 
regulatory  requirements  prior  to  being 
listed  on  a  specific  license  authorizing 
distribution  to  general  licensees. 

Quarterly  Reports  of  Transfer 

Those  who  obtain  devices  under  the 
general  license  are  listed  under  the 
manufacturers'  (in  this  case  the  specific 
licensee)  quarterly  reports  of  transfer  to 
the  NRC.  Agreement  State  distributors 
have  similar  reporting  requirements  in 
that  they  are  required  to  notify  the  NRC 
when  they  sell  generally  licensed 
devices  in  areas  udner  NRC  jurisdtttion 

Information  contained  on  the 
quarterly  reports  of  transfer  has.  in  the 
past,  been  withheld  from  public 
disclosure  under  10  CFR  2.790.  However, 
the  NRC  now  has  an  automated  data 
base  on  general  licensees  capable  of 
extracting  the  names  and  addresses  of 
NRC  general  licensees  without  revealing 
any  confidential  data  associated  with 
the  reports  of  transfer. 

NRCPropoaal 

On  October  16, 1900  (55  FR  41907),  the 
NRC  published  a  document  in  the 
Federal  Register  informing  the  public 
that  it  was  considering  releasing  the 
names  and  addresses  of  the  general 
licensees  identified  in  the  quarterly 
reports  of  transfer.  The  NRC  requested 
public  comment  on  whether  this 
information  should  be  made  available  to 
the  public 

Public  Comment 

The  NRC  received  13  responses  to  its 
request  for  comment  on  the  release  of 
this  information.  The  NRC  received  12 
comments  from  specific  licensees  who 
manufacture  devices  distributed  under  a 
general  license  and  one  comment  from  a 
non-profit  organization.  The  NRC  did 
not  receive  a  comment  from  any  of  the 
approximately  30,000  general  licensees 
that  would  be  directly  aflected  by  the 
release  of  information  contemplated  by 
the  NRC 

The  only  comment  supporting  the 
proposed  action  was  submitted  by  the 


non-profit  organization.  This  commenter 
stated  the  public  has  a  right  to  know  this 
inform;4lion  and  thai  there  is  no  valid 
reason  to  continue  to  withhold  this  type 
uf  information.  The  commenter  also 
suggested  that  the  NRC  expand  the  fy|>* 
of  information  made  available,  to  the 
extent  that  confidential  data  can  be 
protected.  For  example,  the  commenier 
suggested  that  the  NRC  list  the  general 
r>'pe  of  device  that  is  distributed  under 
the  general  license  along  with  the 
licensee  8  name  and  address 

The  NRC  agrees  that  the  names  and 
addresses  uf  its  general  licensee.*;  should 
be  made  available  to  the  public.  The 
NRC  has  a  long-standing  policy  of 
providing  the  names  and  addresses  of 
Its  licensees  upon  request.  This  action  is 
merely  and  extension  of  that  policy. 
However,  the  commenter's  suggestion 
that  the  NRC  expand  the  type  of 
information  that  will  be  made  available 
IS  beyond  the  scope  of  this  action.  The 
NRC  will  release  only  the  names  and 
addresses  of  the  general  licensees. 

Eleven  of  the  industry  commenters 
were  opposed  to  the  NRC's  suggested 
release  of  information  contained  on  the 
quarterly  reports  of  transfer.  The 
remaining  industry  commenter  had  no 
problem  with  the  release  of  company 
names  and  addresses.  The  issue  raised 
by  those  commenters  opposing  the 
release  of  any  information  are 
summarized  as  follows: 

1.  A  number  of  commenters  stated 
that  information  such  as  customer 
names,  addresses,  and  contacts  is 
confidential  business  information  that 
should  not  be  made  public.  Some  of 
these  commenters  indicated  that  their 
customer  base  was  so  diverse  that  it 
would  be  difficult,  if  not  impoBsible.  to 
obtain  by  normal  marketing  techniques. 
These  commenters  object  to  the 
possibility  of  having  the  results  of  years 
of  painstaking  and  expensive  effort 
made  available  to  their  competition  for 
a  nominal  fee. 

One  commenter  indicated  that  the 
disclosure  of  information  from  the 
general  license  transfer  reports  in 
response  to  numerous  requests  under 
the  Freedom  of  Information  Act  has 
been  denied  consistently.  This 
commenter  also  indicated  that  it  had 
reached  an  agreement  with  the 
Agreement  States  that  information  on 
these  reports  contained  trade  secrets. 
Therefore,  this  type  of  information 
should  not  be  released. 

Two  commenters  asseted  that  their 
customers  (the  general  licensees)  would 
object  to  the  release  of  any  information 
because  of  their  desire  to  maintain 
industrial  secrecy. 

It  is  the  NRC's  position  that  the 


release  of  company  names  end 
addresaes,  which  is  the  extent  of  the 
information  from  the  general  license 
transfer  lepufts  that  is  to  be  released. 
dr>es  not  constitute  the  release  of 
proprietary  information.  The  NRC  does 
not  Intend  to  release  information 
concerning — 

ia)  The  type  of  industry  or  market 
activity. 

|b)  The  geographic  location  of  the 
market  activity: 

Id  The  competitive  stance  of  a 
company  m  a  particular  industry  or 
area. 

(d)  The  name,  address,  and  telephone 
number  of  a  direct  contact  at  the  general 
licensee's  facility: 

(e)  The  type  of  measurement 
rtpplication  and  equipment: 

(f)  The  age  and  condition  of  the 
equipment; 

(g)  The  history  of  a  company's 
progress  with  regard  to  sales  and  new 
product  or  application  development;  or 

(h)  The  nature  of  the  company's 
direction  in  seeking  new  industries  for 
future  business. 

The  information  to  be  released  does 
not  tie  a  particular  entry  on  the  list  to  an 
identified  licensee  or  type  of  device. 

The  list  will  be  provided 
alphabetically  and  all  general  licensees 
disclosed.  No  licensee  or  licensee  group 
that  falls  under  NRC's  jurisdication  will 
be  favored.  Therefore,  the  NRC  does  not 
consider  the  information  to  be  released 
as  the  type  of  information  which  may  be 
withheld  as  proprietary  under  the 
Freedom  of  Information  Act 

Because  none  of  the  general  licenstjes 
that  would  be  directly  affected  by  the 
release  information  commented  on  the 
proposed  action,  the  NRC  believes  the 
commenters'  concern  that  their 
customers  might  object  to  the  release  of 
this  information  because  of  the 
customer's  desire  for  secrecy  is 
unfounded. 

2.  Most  of  the  commenters  stated  that 
the  release  of  the  names  and  addresses 
of  general  licensees  would  provide 
competitors  or  potential  competitors 
with  an  unfair  advantage.  These 
commenters  assert  that  the  action  would 
provide  competitors  with  access  to 
customer  lists,  assist  them  in  developing 
future  business  at  their  expense,  and 
weaken  their  market  position  and  sales 
potential  Some  commenters  also  stated 
that  such  an  action  would  provide  non- 
nuclear  and  foreign  competitors,  who  do 
not  have  similar  reporting  requirements, 
with  an  unfair  advantage. 

The  NRC  does  not  believe  that  the 
information  being  disclosed  constitutes 
a  customer  list,  "rhe  list  does  not  reveal 
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the  nature,  size,  or  location  of  the 
business  or  the  type  of  device  that  is 
transferred.  The  Hst  does  not  tie  any 
general  licensee  to  an  identified  licensee 
or  identified  type  of  device 

The  Ksf  does  not  provide  a 
lomoelitive  advanfane  to  an\  firm  c" 
class  of  tndi»er\   The  list  wrur.h 
contains  more  than  25.00ri  entries.  !.-> 
alphabetical  by  licensee.  The  size  and 
structure  of  the  list  combined  with  the 
diverse  nature  of  the  activities 
conducted  using  radioactive  material 
under  a  general  license  makes  it 
unlikely  that  the  information  will  be 
used  as  a  source  list  for  developing 
future  customers. 

Any  foreign  firm  that  desires  to 
transfer  materials  to  general  licensees 
would  be  required  to  apply  for  and 
obtain  a  specific  license.  These  firms 
would  be  under  the  same  requirements 
as  domestic  Industries  operating  under  a 
specific  license.  The  NRiZ  believes  that 
these  is  no  meaningful  crossover 
between  nuclear  and  non-nuclear  firms 
when  it  comes  to  the  tj-pes  of  devices 
and  industries  affected  by  this  action. 

3.  Several  commenters  asserted  that 
the  intended  action  does  not  fall  within 
the  scope  of  NRCs  mandate  to  protect 
the  health  and  safety  of  the  public. 
Therefore,  the  release  of  the  information 
would  serve  no  discemable  purpose. 
One  commenter  indicated  that  the 
release  of  the  information  would  result 
in  undue  and  unnecessary  concern  by 
members  of  the  general  public.  Other 
commenters  asserted  that  anti-nuclear 
groups  would  attempt  to  use  the  lists  for 
purposes  of  harassment 

The  NRC  operates  under  the  policy 
that  there  is  an  overriding  public 
interest  to  provide  as  much  information 
as  possible  to  the  public  concerning  the 
NRCs  regulatory  and  licensing 
activities.  The  release  of  the  names  and 
addresses  of  general  licensees  is  an 
extension  of  this  policy  that  was  not 
possible  until  the  data  base  was 
successfully  automated. 

NRC  Action 

As  of  January  18, 1991,  the  NRC  will 
place  a  Hst  of  its  general  licensees  in  the 
NTIC  Public  Document  Room.  The  list 
will  ctmtain  the  name  and  address  of 
each  general  licensee  in  alphabetical 
order  by  licensee.  Because  Agreement 
State  licensees  are  not  included  in  this 
data  base,  they  would  be  excluded  from 
the  information  that  is  made  available. 
The  list  will  be  updated  ^emi-annually. 

Dated  at  Bethesda.  Mar>-lRnd.  this  15th  day 
of  lanuary  1991. 


For  the  Nwdeer  RegniiitDry  Conuniscian. 
Doi^a  H.  CrtMley. 

Director.  Dhrmitm  of  Freedom  of  Information 

and Piri)lication» Senicfft,  Offks* of 

Administration. 

|FK  Doc  M-1319  Tiled  1-t7-«l;  8:48  Mn| 
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I  Docket  No^  50-413  unt  5»-414] 

Duk*  Potwsr  Co.;  Conaidaration  of 
Issflflncc  of  AflMitdnMnts  to  FacMty 
Operating  Ueanaas  and  Propoaod  No 
Sigiiltlcant  Haarda  CowatdaraHon 
Determination  and  OpportunHy  for 
Haaring 

The  U.&  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NFF-35 
and  NPF-52  issued  to  Duke  Power 
Company  (the  licensee)  for  operation  of 
Catawba  Nuclear  Station.  Units  1  and  2. 
located  in  York  County.  South  Carolina. 

The  proposed  amendments  to  the 
Technical  Specifications  (TSs)  would 
increase  the  weight  of  ice  required  to  be 
maintained  in  the  containment  ice 
condenser  baskets  to  account  for  an 
extension  of  the  ice  weighing 
surveillance  intervnl  from  once  each  9 
months  to  once  each  18  months.  The 
minimum  required  weight  of  ice  jrer 
basket  would  be  increased  from  1218  to 
1273  pounds.  The  increased  surveillance 
interval,  which  is  also  included  in  the 
proposed  amendments,  would  enable 
the  licensee  to  perform  ice  weighing 
coincident  with  refueling  outages  and 
thus  eliminate  the  present  need  for  on- 
line ice  weighing.  The  licensee  is 
concerned  that  on-line  ice  weighing 
could  result  in  the  failure  of  the  ice 
basket  U-bolts  which  secure  the  ice 
baskets  to  their  mounting  bracket 
assembles.  Associated  changes  to  the 
Bases  are  also  proposed. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendments  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
59.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previonsly  evaluated:  or  (3) 


involve  a  stgnificaBt  reducttaM  in  a 
margin  of  safety. 

As  required  by  10  CFR  59.91(a).  the 
licensee  has  provided  the  following 
analysis  about  the  issue  of  no  significant 
hazards  consideration: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  aa 
accident  previously  evaluated. 

Duke  Power  proposed  to  modify  tha 
Catawba  Nuclear  Station  Unit  1  and 
Unit  2  TSs  to  revise  Surveillance 
Requirement  4.6.5.1.b  to  allow  extension 
of  the  9  month  ice  weighing  interval  to 
18  montha.  Duke  is  requesting  an 
extension  to  allow  the  ice  weighing 
coincident  with  the  refueling  outages. 
The  total  ice  bed  weight  and  the 
minimum  average  ice  basket  weights  are 
being  increased  to  account  for  a  15% 
sublimation  rate  ov^  the  18  montii 
interval. 

The  Ice  Condenser  is  provided  to 
absorb  the  thermal  energy  release 
following  a  LOCA  (Loss  of  Coolant 
Accident)  or  steam  hne  break  inside 
Containment  and  thereby  limiting  the 
peak  Containment  pressure.  The  current 
design  analysis  is  based  upon  a 
minimum  average  ice  weight  of  1109  lbs. 
per  basket.  Calculations  using  past  Ice 
Condenser  sublimation  data  indicate 
that  the  total  ice  bed  weight  will  not  fall 
below  that  value  assumed  in  the  safety 
analysis. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Duke  Power's  request  for  an  18  month 
ice  weighing  interval  will  not  result  in  a 
new  or  different  kind  of  accident  from 
that  previously  analyzed  in  Catawba's 
Final  Safety  Analysis  Report.  Catawba's 
Ice  Condenser  serves  to  limit  the  peak 
pressure  inside  Containment  following  a 
LOCA.  Duke  Power  has  evaluated  past 
Ice  Condenser  sublimation  data  and  has 
determined  that  a  15%  allowance  for 
subl^ation  is  conservative  for  an  18 
month  interval.  The  proposed  TS  ice 
weights  derived  from  the  safety  analysis 
weight  plus  additional  allowances  of 
15%  for  sublimation  and  1.1%  for 
weighing  errors  will  ensure  that  the  ice 
bed  will  not  decrease  below  that  design 
basis  weight  Therefore,  the  peak 
Containment  pressure  assumed  in  the 
safety  analysis  is  still  valid. 

The  structural  stability  of  the  Ice 
Condenser  will  not  be  affected  by  the 
increased  ice  weights  in  the  proposed 
TS.  Current  ice  loading  practices  result 
in  newly  loaded  ice  baskets  well  in 
excess  of  the  TS  limits.  The  existing 
structural  design  of  die  Ice  Condenser 
has  sufficient  margin  to  conservatively 
bound  the  various  loading  combinations 
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resulting  from  maximum  ice  loading  and 
accident  induced  loads. 

(3)  Involve  a  sigmficant  reduction  in  a 
margin  of  safety. 

The  Ice  Condenser  is  designed  to  limit 
the  Containment  pressure  below  the 
design  pressure  for  all  reactor  coolant 
pipe  break  sizes  up  to  and  including  a 
double-ended  severance.  Because  the 
minimum  required  ice  weight  assumed 
in  the  safety  analysis  is  not  being 
altered,  the  margin  of  safety  as 
described  in  the  Peak  Containment 
Pressure  Transient  is  not  impacted. 

The  Ice  Condenser  also  serves  as  a 
Containment  air  purification  and 
cleanup  system  by  absorbing  molecular 
iodine  from  the  containment  atmosphere 
following  a  LOCA.  The  required  boron 
concentration  (at  least  1800  ppm]  and 
pH  (9.0-0.5)  of  the  stored  ice  is  not 
affected  by  this  TS  change  request. 
Therefore,  the  air  purification  aspects  of 
the  Ice  Condenser  remain  unchanged  by 
this  submittal  and  the  margin  of  safety 
is  not  adversely  impacted. 

The  Commission's  staff  has  reviewed 
the  licensee's  analysis,  and  based  on 
this  review,  it  appears  that  the  three 
standards  of  10  CFR  59.92  are  satisfied. 
Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  .MW.,  Washington.  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intevene  is  discussed  below. 

By  February  19. 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 


affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  York  County 
Library,  138  East  Black  Street.  Rock  Hill. 
South  Carolina  29730.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property;  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 


shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendments  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  a  final  determination  is  that  the 
amendments  involve  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action. 
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it  win  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  iritervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  b:' 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
David  Matthews:  (petitioner's  name  and 
telephone  number),  (date  petition  was 
mailed),  (plant  name),  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Mr.  Albert  Carr.  Duke 
Power  Company,  422  South  Church 
Street.  Chariotte,  North  Carolina  28242. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a){l)(i)- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  19. 1990. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimienf 
Room,  the  Gelman  Buildii\g,  2120  L 
Street,  NW..  Washington,  DC  20555  and 
at  the  Local  Public  Document  Room 
located  at  the  York  County  Library,  138 
East  Black  Street.  Rock  Hill.  South 
Carolina  29730. 

Dated  at  Rockville.  Marjland.  this  11th  day 
of  January,  1901. 

For  the  Nuclear  Regulatory  Commission. 
Robert  E.  Maitin. 

Senior  Projecl  Manager.  Project  Direciorate. 
Division  of  Reactor  Projects'— Office  of 
Nuclear  Reactor  Reguhttion. 
|FR  Doe.  «-U20  Piled  1-17-91;  8:45  ani| 
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The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nog.  NPF-35 
and  NPF-52  issued  to  Duke  Power 
Company  (the  licensee)  for  operation  of 
Catawba  Nuclear  Statioa.  Uiuts  1  and  2, 
located  in  York  County,  South  Carolina. 

The  proposed  amendments  would 
provide  the  licensee  with  an  alternative 
other  than  plugging  for  handling 
defective  steam  generator  tubes.  The 
amendments  would  allow  the  option  of 
using  the  Babcock  k  Wilcox  (B&W) 
Recirculating  Steam  Generator  Kinetic 
Sleeve  Qualification  tube  repair  process 
as  described  in  B&W  Topical  Report 
BAW-2045{P)-A.  The  licensee  states 
that  the  topical  report  received  NRC 
approval  for  such  an  application  on 
January  4. 1990. 

The  amendments  would  involve 
changes  to  Surveillance  Requirement 
4.4.5.  as  identified  in  the  application,  to 
reflect  the  inclusion  of  sleeving  in  the 
surveillance  acceptance  criteria,  to 
allow  sleeving  as  an  alternate  to 
plugging  tubes  that  exceed  the  repair 
limit,  to  refiect  repaired  tubes  in  the 
reporting  requirements  and  in  the  Bases. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendments  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  the  following 
analysis  about  the  issue  of  no  significant 
hazards  consideration: 

Operation  of  Catawba  in  accordance  with 
the  proposed  amendment  would  not  involve  a 
significant  tncrease  in  the  probabihty  or 
consequences  of  an  acddenf  previoasly 
evahtflled.  Considertng  the  ^Mictkin  of  th« 


sleeve,  the  princtpaf  accident  aMociated  wHIi 
this  ameiiuiiieiit  is  the  steaui  generator  tube 
rupture  acddent  The  steam  generator  sleeve 
has  l>een  analyzed  and  tested  to  the 
operating  anti  design  conditions  of  the 
original  tut>e  as  documented  in  Topical 
Report  BAW-2045{P)-A.  Th» Topical  Report 
contains  the  design  veriricalion  results  trom 
the  analysis  and  confirmatory  testing 
perfonned  on  the  sleeve.  Tlie  probability  or 
consequences  of  this  previously  evaluated 
accident  does  not  involve  a  significaDt 
increase  since  the  sleeve  meets  the  original 
lube  design  conditions  and  the  structural 
integrity  of  the  tatw  is  maintained  by  ttie 
sleeving  process,  and  surveillance 
requirements.  The  sleeve  is  less  susceptible 
to  the  identified  stress  corrosion  failure 
mechaniaeos  of  the  original  tube  because  of 
the  BaW  specified  inslallation  process  and 
the  use  of  improved  material  (Alloy  inxxinel 
690):  therefore,  the  potential  for  primary  to 
secondary  leakage  is  also  reduced  by  the 
addition  of  a  steam  generator  tube  sleeve. 
The  continued  integrity  of  the  sleeve  will  be 
verified  by  TS  impection  requh*ments  and 
the  sleeve  will  be  plugged  in  accordance  with 
TSs.  if  necessary. 

Operation  of  Catawtta  m  accordance  with 
the  proposed  amendment  would  not  create 
the  possibihly  of  a  new  or  diflerenl  kind  of 
accident  from  aoy  accident  previously 
evaluated  The  purpose  of  the  sleeve  is  to 
repair  a  defective  steam  generator  tut>e  to 
maintain  the  function  and  integrity  of  the 
tube  as  opposed  to  plugging  and  removing  ih" 
tube  from  service.  "The  sleeve  functioiu  in 
essentially  the  same  maiuter  as  the  original 
lube  and  has  been  analyzed  and  tested  for 
steam  generator  design  conditions  The 
sleeve  is  less  8usceptit>le  to  the  identified 
stress  corrosion  faihire  mechanisms  of  the 
original  lut>e  becaose  of  the  B&W  specified 
installatiuB  process  and  the  use  of  unproved 
material  [Alloy  Inconel  660);  therefore,  the 
potential  for  primary  to  secondary  leaka^  is 
also  reduced  by  the  addiUon  of  a  steam 
generator  lube  sleeve.  The  continued  integrity 
of  the  sleeve  will  l)e  verified  by  TS  inspection 
requirements  and  the  sleeve  will  he  plugjp'd 
in  accordance  with  TSs,  if  necessary. 
Repairing  a  steam  generator  tube  to  a 
Berviceal>te  condition  utilizing  the  proposed 
sleeve  process  does  not  create  the  possitMlily 
of  a  new  or  different  type  of  accident  since 
the  sleeve  is  •  passive  component  with 
postulated  failures  that  are  similar  to  the 
original  tube. 

Operation  of  Catawba  in  accordance  with 
the  proposed  amendment  would  not  involve  a 
signincant  reduction  in  a  margin  of  safety. 
The  structural  integrity  of  the  tube  is 
maintained  by  ttic  installation  of  the  sleeve 
and  the  8leeve/tut>e  weld.  The  polential  for 
primary  to  secondary  leakage  is  reduced  by 
the  addition  of  the  steam  generator  tut)e 
sleeve.  The  sleeve  is  made  of  Alloy  690  and  is 
not  Bubject  to  the  same  failure  mechanisms  of 
the  original  tutw. 

The  Catawba  LOCA  [Loss  of  Coolant 
Accident)  analysts  in  Chapter  15  of  the  FSAR 
takes  into  account  the  effect  of  plugged  tubes 
on  primary  coolant  flow.  The  LOCA  analysis 
f.ssumes  a  worst  case  where  10^  of  the  tubes 
are  plugged.  The  effects  of  sleeve  rnstallation 
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(venua  tuba  plugging]  on  stum  ganarator 
performance,  heat  tranafer,  (low  restriction, 
and  steam  generation  capacity  were 
analyxed  and  described  in  the  B&W  Topical 
Report.  The  resulU  show  that  plugging  one 
tube  is  equivalent  to  the  heat  transfer 
reduction  of  sleeving  M  tubes,  the  primary 
flow  reduction  of  sleeving  20  tubes,  and  the 
loss  of  steam  generation  of  capacity  of 
sleeving  40  tubes.  In  stimmary,  the  tube 
sleeving  does  not  reault  in  s  reduction  of  the 
margin  assumed  in  the  LOCA  analysis  since 
it  is  bounded  by  the  limits  for  tube  plugging. 

The  Commission's  staff  has  reviewed 
the  licensee's  analysis,  and  based  on 
this  review,  It  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 

Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  afler  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  substituted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Ragistw  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW..  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  19, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings  "  in  10  CFR  part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC 


20555  and  at  the  Local  Public  Documents 
Room  located  at  the  York  County 
Library,  138  East  Black  Street,  Rock  Hill. 
South  Carolina  29730.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (!)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 


the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  rehef.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examination  ' 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendments  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  a  final  determination  is  that  the 
amendments  involve  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdowm  of  the 
facility,  the  Commission  may  issue  the 
license  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  Or  may 
be  dehvered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington.  DC.  by 
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the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period.  It  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  1-{800}  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
David  B.  Matthews:  (petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed),  (plant  name),  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  to  Mr, 
Albert  Carr.  Duke  Power  Company.  422 
South  Church  Street,  Charlotte,  North 
Carolina  28242,  attorney  for  the  licensee. 

Nontintely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a){l)(i)- 
[v]  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  19, 1990, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555  and 
at  the  Local  Public  Document  Room 
located  at  the  York  County  Library,  138 
East  Black  Street,  Rock  Hill,  South 
Carolina  29730. 

Dated  at  Rockv.lle.  Mar>land.  this  10th  day 
of  January,  1991. 

For  the  Nuclear  Regulator}'  Commission. 
Robert  E.  Martin, 

Senior  Project  Manager.  Project  Directorate 
11-3,  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  91-1321  Filed  1-17-91;  8:45  am] 

BtLUNO  CODE  7590-01-41 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Advisory  Committee  for  Trade  Policy 
and  Negotiations  Meeting  and 
Determination  of  Closing  of  Meeting 

The  meeting  of  the  Advisory 
Committee  for  Trade  Policy  and 
Negotiations  (ACTP.N)  to  be  held 
Tuesday,  January  22. 1991  in 
Washington,  DC,  from  11:30  a.m.  to  5 
p.m.,  will  include  the  development, 
review  ?nd  discussion  of  current  issues 


which  influence  the  trade  policy  of  the 
United  States.  Pursuant  to  section 
2155(f)(2)  of  title  19  of  the  United  States 
Code,  I  have  determined  that  this 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  Government's 
negotiating  objectives  or  bargaining 
positions. 

Additional  information  can  be 
obtained  by  contacting  Mollie  Van 
Heuven,  Director,  Office  of  Private 
Sector  Liaison,  Office  of  the  United 
States  Trade  Representative.  Executive 
Office  of  the  President,  Washington,  DC 
20506. 

Carla  A.  HUls, 

United  States  Trade  Representative. 
[FR  Doc.  91-1256  Filed  1-17-91;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  34-28771-.  File  No.  SR-CBOE-90- 

33] 

Self-Regulatoiy  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange. 
IncM  Relating  to  Amending  the 
Exchange's  index  Trading  Halt  Rules 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  December  17, 1990,  the 
Chicago  Board  Options  Exchange 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conunission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  modify 
Exchange  rule  24.7  to  delete  the 
requirement  that  the  CBOE  halt  trading 
in  a  class  of  stock  index  options  when 
trading  in  futures  on  the  same  stock 
i.idex  (or  on  a  stock  index  that  the 
CBOE  has  determined  to  be  closely 
related)  has  been  effectively  halted  due 


'  The  proposal  wa§  amended  by  a  letter  from 
Robert  P.  Ackermann.  Vice  President  Lefial 
Services.  CBOE,  to  Thomas  Gira.  Branch  Chief. 
Options  Regulation.  Division  of  Market  Regulation 
SEC.  dated  January  &  1991.  to  clarify,  among  other 
things,  that  the  activation  of  price  limits  on  futures 
enchange*!  is  one  of  the  factors  that  could  constitute 
an  unusual  condition  on  which  the  declaration  of  a 
trading  halt  coald  t>e  based. 


to  the  activation  of  a  price  limit 
triggered  by  a  decline  in  the  Standard 
and  Poor's  500  Index  futures  contract 
("S&P  500  futures  contract")  of  30  points 
from  its  closing  value  on  the  previous 
trading  day.  The  CBOE  also  proposes  to 
modify  rule  24.7  to  provide  that  trading 
may  resume  If  the  conditions  which  led 
to  a  trading  halt  are  no  longer  present  or 
the  interests  of  a  fair  and  orderly  market 
are  served  by  the  resumption  of  trading. 
Currently,  the  CBOE  only  may  resume 
trading  if  both  these  criteria  are  met 
The  CBOE  also  proposes  to  modify 
Exchange  rule  6.3A  to  correct 
typographical  errors  and  references  to 
other  Exchange  rules. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the 
Commission. 

II.  Self-Regulator)'  Orgi^nizadon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

f.AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  CBOE  proposes  to  modify 
Exchange  rule  24.7  to  delete  the 
requirement  that  the  CBOE  halt  trading 
in  a  class  of  stock  index  options  when 
trading  in  futures  on  the  same  stock 
index  (or  on  a  stock  index  that  the 
CBOE  has  determined  to  be  closely 
related)  has  been  effectively  halted  due 
to  the  activation  of  a  price  limit 
triggered  by  a  decline  in  the  S&P  500 
futures  contract  of  30  points  from  its 
closing  value  on  the  previous  trading 
day.  The  CBOE  is  deleting  this 
requirement  because  the  Chicago 
Mercantile  Exchange  ("CME  ")  has 
modified  its  rules  to  provide  that  the 
maximum  daily  price  limit  for  the  S&P 
500  futures  contract  is  20  points  from  its 
previous  day's  closing  value.  Prior  to 
December  13, 1990,  the  maximum 
downward  daily  price  limit  for  S&P  500 
futures  was  30  points. 

The  CBOE  recognizes  that  deleting 
this  requirement  will  increase  the 
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amount  of  discrelion  available  to  the 
Exchange  to  determine  whether  or  not 
trading  in  an  index  option  should  be 
halted.  However,  the  CBOE  believe* 
that  giving  Exchange  officials  this 
discretion  is  preferable  to  rewriting 
Exchange  rule  24.7  to  incorporate  the 
CME's  new  maximum  20  point  daily 
price  limit.  The  CBOE  has  previously 
stated,  in  commenting  on  the  issue  of 
circuit  breakers,  that  actions  to  halt  or 
close  trading  should  occur  only  in 
extreme  circumstances.  The  CTOE  does 
not  believe  that  a  20  point  decline  on  the 
SAP  500  futures  contract,  which  is 
equivalent  to  approximately  a  150  point 
decline  in  the  Dow  Jones  Industrial 
Average  {"D|IA"),  does  not  necessarily 
constitute  an  extreme  circumstance.  The 
CBOE  believes  that,  at  current  index 
levels,  it  is  possible  that  the  equity 
market  may  have  declined  150  DflA 
points  (less  than  six  percent)  in  orderly 
trading  with  limited  or  no  impact  on  the 
ability  of  isarkel  makers  and  speciaHats 
to  maintain  fair  and  orderly  markets. 
Accordingly,  the  CBOE  believes  that 
automatically  halting  trading  in  index 
options  because  of  a  20  point  decline  on 
the  S*P  500  futures  contract  could  be 
disruptive  to  the  integrity  of  the  equity 
market. 

The  CBOE,  however,  does  believe  that 
the  activation  (rf  price  limits  on  the 
future*  markets  is  a  factor  that  can  be 
used  to  determine  whether  or  not  to  halt 
trading  in  index  options.  Accordingly, 
the  CBOE  proposes  to  add  new 
Interpretation  m  to  Exchange  rule  24.7 
to  state  that  the  activation  of  price  hmits 
on  futures  exchanges  is  one  of  the 
factors  that  may  be  considered  in 
determining  whether  or  not  to  halt 
trading. 

The  CBOE  further  proposes  to  modify 
Exchange  rule  24.7  to  permit  the  CBOE 
to  resume  trading  in  index  options  if  the 
coodition*  that  led  to  a  trading  halt  are 
no  longer  present  or  the  interests  of  a 
fair  and  orderly  market  are  served  by 
the  resumption.  Cuirentiy.  the  CBOE 
only  may  resume  trading  if  both  these 
criteria  are  met  The  CBOE  state*  that 
this  change  is  being  made  to  permit  the 
Exchange  to  hah  trading  in  index 
options  if  the  CME's  maximum  daily 
price  limit  has  been  reached,  but  then  to 
resume  trading  if  the  securities 
exchanges  continue  to  trade  even 
though  trading  on  the  CME  is  still 
restricted. 

Finally,  the  proposal  amends 
Exchange  rule  ftJA  to  correct 
typographical  error*  and  reference*  to 
other  Exchange  rules. 

The  CBOE  believe*  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act.  in  general,  and  further* 
the  objective*  of  section  6(b)(5).  In 


particular,  in  that  it  will  facilitate 
transactions  in  securities  and  protect 
investors  and  the  public  interest  while 
promoting  just  and  equitable  principles 
of  trade. 

IB)  Self-Regulatory  OrganizatJons 
Statement  on  Burden  on  Competition 

The  CBOE  believes  that  the  proposed 
rule  change  will  not  impose  an 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tmiing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6.'  Specifically, 
the  Commission  finds  that  eliminating 
the  CBOE's  reference  to  the  CME's  30 
point  daily  price  Umit  is  consistent  with 
section  6(b)(5)  in  that  it  will  perfect  the 
mechanism  of  a  free  and  open  market  by 
clarifying  the  CBOE's  authority  to 
declare  a  trading  halt  in  a  class  of  index 
options  if  the  CME's  maximum  20  point 
daily  price  limit  for  the  SAP  500  futures 
contract  is  reached.  Since  the  CME  has 
modified  its  rules  so  that  the  maximum 
daily  price  limit  is  20  pomts,  instead  of 
30  points,  the  CBOE's  current 
requirement  to  halt  trading  when  the 
CME  reaches  a  30  point  maximum  daily 
price  limit  is  no  longer  vahd. 
Accordingly,  the  Commission  believes 
that  it  is  appropriate  for  the  CBOE  to 
delete  this  reference  to  the  CNffiTs 
maximum  30  point  daily  price  limit  and 
to  state  that  the  activation  of  price  limit* 
on  futures  exchanges  is  a  factor  that  can 
be  considered  in  the  determination  to 
declare  a  trading  halt.  This  will  better 
align  the  CBOE's  trading  halt  pobcy 
with  the  CME's  price  limits.  Moreover, 
the  Commission  believes  it  is  reasonable 
for  the  CBOE  not  to  automatically  halt 
trading  in  stock  index  options  when  the 
SAP  500  hitures  hits  its  2D-poinl  price 
limit,  as  was  previously  the  case  with 
the  ao-point  price  limit,  because  of  the 
decrease  in  the  magnitude  of  the  price 


decline  in  the  DJIA  necessary  to  trigger 
the  20  point  limit 

The  Commission  notes  that  the 
CBOE's  proposals  may  be  an  interim 
adjustment  in  response  to  modifications 
on  the  CME's  price  limits.  Recently  the 
Commission  released  a  repwl  by  the 
Division  of  Market  Regulation 
("Division")  examining  the  performance 
of  the  securities  markets  during  October 
13  and  16, 1989.*  The  Division,  in  the 
report,  critiqued  the  performance  of  the 
CBOE  on  October  13. 1969,  in  halting 
trading  in  its  index  options.  The  Division 
then  discussed  possible  alternatives  that 
the  CBOE  should  consider  to  improve  its 
handling  of  trading  halts.  While  this 
proposed  rule  change  is  not  responsive 
to  these  recommendations,  neither  is  it 
inconsistent  virith  them.  The  proposed 
rule  change  is  intended  merely  to 
address  an  anomally  in  the  CBOE's 
rules  due  to  the  changing  of  the  SAP  500 
price  limits.  The  Commission  still 
expects  the  CBOE  to  consider  seriously 
the  recommendations  in  the  report  and 
adopt  those  that  the  Exchange  finds 
workable. 

The  Commission  also  finds  that 
permitting  the  CBOE  to  resume  trading 
in  index  options  if  either  the  conditions 
that  led  to  a  trading  halt  are  no  longer 
present  or  the  interests  of  a  fair  and 
orderly  market  are  served  by  the 
resumption  of  trading  is  consistent  with 
section  6(b)(5)  of  the  Act  This  change 
will  perfect  the  mechanism  of  a  free  and 
open  market  by  providing  the  CBOE 
with  more  flexibility  to  determine 
whether  to  resume  trading  after  a 
trading  halt  in  an  index  option.  The 
Commission  believes  that  this  increased 
flexibility  will  permit  the  CBOE  to  halt 
trading  in  index  options  if  the  CME's 
maximum  daily  price  limit  has  been 
reached,  but  then  to  resume  trading  if 
the  securities  exchanges  continue  to 
trade  even  though  trading  on  the  CME  is 
still  restricted.  Accordingly,  the 
Commission  believes  that  Oie  proposal 
will  reduce  instances  where  the  stock 
market  i*  in  free  trading  and  the  stock 
index  options  market  is  dormant 
because  the  CBOE  has  declared  a 
trading  halt  in  response  to  the  activation 
of  the  maximum  daily  price  limit  for  the 
SAP  500  futures  contracts.  Further,  the 
Commission  believes  that  increasing  the 
CBOE's  flexibility  to  order  the 
resumption  of  trading  wiU  increase  the 
CBOE's  confidence  to  act  decisively  in 


•15  U  S.C.  78f(b)(5)  (1988}. 


•Market  Analysif  of  October  13  and  18, 1989.  A 
Report  by  the  DivUlon oTMarket  Resulathm.  VS. 
Securitiet  lui  Exchange  CommiMion  (December 
1990).  at  Chapter  Three. 
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determining  whether  to  declare  a 
trading  halt  in  index  options.* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  discussed 
above,  the  proposal  will  eliminate  the 
inaccurate  reference,  in  Exchange  rule 
24.7,  to  the  CME's  maximum  daily  price 
limit  that  arose  after  the  CME  amended 
its  rules  to  provide  that  its  maximum 
daily  price  limit  would  be  20  points 
(instead  of  30  points).  The  Commission 
believes  that  the  proposal  will  ensure 
that  CBOE  rules  governing  the 
declaration  of  trading  halts  will  be 
consistent  with  the  CME's  maximum 
daily  price  limit  thus  avoiding 
ambiguity  as  to  the  CBOE's  authority  to 
declare  a  trading  halt  if  the  20  point 
price  limit  is  reached.  The  Commission 
further  beheves  that  increasing  the 
CBOE's  Hexibility  to  resume  trading  will 
reduce  the  likelihood  that  trading  in 
CBOE  index  options  will  be  dormant 
while  the  securities  markets  are  free 
trading.  Accordingly,  since  the  CME's 
new  maximum  20  point  daily  price  limit 
is  already  in  place,  the  Commission 
believes  that  it  is  consistent  with  section 
6(b)(5)  of  the  Act  to  approve  the 
proposed  rule  change  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NTW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
L'.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 


*  The  CBOE's  trading  hull  policy  wil!  retain  the 
provision  that,  for  a  class  of  stock  index  options  to 
reopen  after  a  trading  halt.  50^  or  more  of  the 
Blocks  whose  weighting  underlies  the  index  must  be 
open  and  trading.  In  addition,  the  CBOE  will 
continue  to  halt  trading  in  all  its  options  when  the 
D|IA  declines  250  or  400  points  from  the  previous 
day's  clo«e. 


All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Februrary  6, 1991. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  (SR-CBOE-90-33) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Marl(et  Regulation,  pursuant  to  delegated 
authority. • 

Dated:  January  14, 1991. 
Margaret  H.  McFarland. 
Deputy  Secretary: 
[PR  Doc.  91-1199  FiJed  1-17-91;  8:45  am] 
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[Releas*  No.  34-28769;  File  Na  SR-NASO- 
90-63] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  ttie  Interpretation  of  the 
Board  of  Governors— Prompt  Receipt 
and  Delivery  of  Securities  Regarding 
Short  Sales 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  in  hereby 
given  that  on  November  21, 1990,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  for  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  the  Interpretation  of  the  Board  of 
Governors — Prompt  Receipt  and 
Delivery  of  Securities  to  assist  member 
compliance  with  SEC  Rule  lOb-21.  The 
proposed  amendemnt  would  require 
members  to  obtain  additional 
representations  from  customers 
regarding  the  source  of  securities  to  be 
sold  to  the  member,  if  the  member 
effected  short  sales  in  the  security  after 
a  registration  statement  for  an  offering 
in  the  security  had  been  filed. 
Additionally,  the  proposed  amendments 
adds  a  record-keeping  requirement  to 
verify  the  affirmative  determinations 
made  by  members  prior  to  effecting 
short  sales. 


'  15  use.  78s(b)12|  (1988). 
•  17  CFR  200.3O-3(a)(12)  (1990). 


II.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  is  proposing  two  changes 
to  the  Interpretation  of  the  Board  of 
Governors — Prompt  Receipt  and 
Delivery  of  Securities  ("Interpretation") 
dealing  with  short  sales  and  covering 
transactions.  SEC  Rule  lOb-21  provides 
for  the  regulation  of  short  selling  as  it 
relates  to  secondary  public  offerings. 
The  NASD  has  been  concerned  since  the 
1970's  about  the  impact  that  market 
participants  have  on  the  performance  of 
a  company's  stock  when  they  engage  in 
short  selling  prior  to  a  secondary 
distribution  since  short  selling  can  cause 
a  decrease  of  the  price  of  the  security 
prior  to  the  offering  date,  resulting  in  a 
lower  offering  price  and  lower  offeri.".g 
proceeds  to  issuers.  Short  sellers  are 
usually  able  to  protect  themselves  from 
normal  market  risks  associated  with 
covering  their  short  sales  because  they 
know  a  new  supply  of  shares  from  the 
secondarj'  offering  if  coming  into  the 
market.  This  permits  them  to  purchase 
securities  in  the  distribution  at  the 
reduced  offering  pnce  and  cover  the 
short  they  incurred  at  a  higher  market 
price.  Rule  lOb-21  addresses  this 
problem  by  making  it  unlawful  for  any 
person  to  effect  one  or  more  short  sales 
of  equity  securities  of  the  same  class  of 
securities  offered  and  cover  their  short 
position  with  securities  purchased  from 
an  underwriter  or  broker/dealer 
participating  in  the  offering. 

The  NASD  remains  committed  to 
enforcing  the  provisions  of  Rule  lOb-21 
as  it  applies  to  member  firms  making 
markets  in  the  secunties  of  companies 
that  are  engaged  in  secondary 
distributions.  Since  adoption  of  Rule 
lOb-21,  the  NASD  has  monitored  the 
trading  and  distribution  activity  of 
market  makers  and  other  market 
participants  in  connection  with 
secondary  distributions  of  securities 
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trading  in  the  NASDAQ  National 
Market  System.  Although  it  appears  that 
NASD  OMrket  makers  are  generally 
complying  with  Rule  lOb-21.  there  have 
been  circumstances  under  which  market 
makers  have  created  short  positions 
after  •  company  has  Hied  a  registration 
statement  for  a  secondary  equity 
distribution  and  then  covered  those 
short  sales  by  making  purchases  from 
institutions  and  other  market 
participants  at  the  commencement  of  the 
distribution. 

In  order  to  ensure  that  adequate 
procedures  exist  to  permit  market 
makers  to  determine  whther  they  are 
about  to  engage  in  a  covering 
transaction  that  would  not  comply  with 
SEC  Rule  lOb-21.  the  NASD  is  proposing 
an  amendment  to  the  Interpretation.  The 
proposed  amendment  would  retj'jire 
members  that  engage  in  short  selling  in 
a  proprietary  account  after  a  registration 
statement  for  the  secondary  offering  has 
been  filed  to  obtain  a  representation 
from  the  seller  of  securities  purchased  to 
cover  the  short  positions  that  the 
securities  were  not  obtained  from  or 
through  an  underwriter  or  broker/dealer 
participating  in  the  offering. 

The  representation  would  need  to  be 
obtained  if  the  covering  transaction 
takes  place  in  the  period  of  the  latter  of 
two  days  after  sales  may  first  be  made 
pursuant  to  the  registration  statement  or 
completion  of  the  distribution  whichever 
period  is  longer,  and  the  member  would 
need  to  memoralialize  the 
representation.  This  two^iay  period  was 
chosen  as  the  period  in  which  conduct 
violative  of  Rule  tOb-21  is  most  likely  to 
occur.  The  NASD  has  also  determined 
that  the  amendment  should  not  apply  to 
best  efforts  offerings  or  "shelf  offerings 
made  pursuant  to  Rule  415  under  the 
Securities  Act  of  1933,  as  Rule  ll)b-21 
does  not  apply  to  these  types  of 
offerings.  Finally,  the  representation 
would  not  be  required  for  purchases 
effected  through  automated  execution 
systems  in  orders  less  than  3.000  shares. 

The  second  amendment  to  the 
Interpretation  establishes  a  requirement 
for  a  member  to  annotate  the  affirmative 
determination  made  before  effecting  a 
short  sale.  The  affirmative 
determination  requirement  already 
appears  in  the  Interpretation  and 
requires  members  to  assure  that 
securities  are  available  to  cover  the 
short  position.  The  NASD  currently 
conducts  reviews  on  short  interest 
positions  to  determine  whether  members 
have  complied  with  the  Interpretation 
with  respect  to  short  sales.  The 
Interpretation  requires  the  executive 
member,  in  connection  with  any  sale,  to 


make  an  affirmaliwe  determination  thai 
II  will  receive  delivery  from  the 
customer  or  be  able  to  borrow  the 
securities  by  settlement  date.  For  long 
sales,  the  affirmative  determination  is 
required  to  be  noted  on  the  order  ticket 
at  the  time  the  order  is  placed.  However, 
the  rule  does  not  require  that  such 
determination  be  evidenced  in  any 
specific  manner  for  short  sales.  The  lack 
of  a  written  record  in  this  situation  has 
caused  difficulties  for  the  NASD's 
investigatory  and  enforcement  efforts. 
For  example,  when  there  is  a  failure  to 
deliver,  created  as  a  result  of  shares 
sold  short  by  a  customer,  there  is  no 
evidence  as  to  whether  the  required 
inquiry  and  determination  were  made. 
The  NASD  is,  therefore,  proposing  to 
Hmend  the  Interpretation  to  require  that 
the  affirmative  determination  prior  to  a 
customer  or  proprietary  short  sale  be 
evidenced  in  writing  and  that  the 
executing  member  maintain  the  written 
record.  The  written  record  is  required  to 
include  the  customer's  name.'  account 
number  and  short  sale  order 
information;  the  identity  of  the 
individual  and  firm  contacted  who 
offered  assurances  that  the  shares 
would  be  delivered  or  borrowed  by 
settlement  date;  the  identify  of  the 
person  making  the  affirmative 
determination  and  the  time  of  the 
inquiry.  The  form  of  documenting  the 
determination  (e.g.,  marking  the  order 
ticket,  recording  inquiries  in  a  log.  etc.) 
is  not  specified  in  the  Interpretation  and, 
tlmrcfore.  shall  be  decided  by  each 
member. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15Atb)(6)  of  the  Act,  which  requires,  in 
pertinent  part,  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practir^es,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest.  The  proposals  will  assist 
the  NASD  and  its  members  in  complying 
with  SEC  Rule  lOb-21  and  will  allow  the 
NASD  to  more  effectively  enforce  an 
already  existing  provision  of  the 
Interpretation. 

B.  Self-Rcgulotory  Organizadon  's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
pioposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


'  In  (he  event  the  »horl  lale  Is  for  the  memlwr'B 
own  account,  the  fact  that  the  thort  sale  is  for  a 
piopiielary  account  shall  be  duty  noted  in  the 
nniien  rjjcord 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organiiation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  EfTectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
00  days  of  such  dale  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rale  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 
Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
DSC.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  8, 1991. 

For  the  Commission,  by  the  Division  of 
M.irkBt  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)J12). 

Dated:  January  11,1991. 
Maisarel  H.  McFarUnd, 
Deputy  Secretary. 

|FR  Doc.  91-1283  Filed  1-17  -«1;  8:45  am) 
■iLUNO  cooe  soi^-et-it 
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(Rei.  No.  34-28768;  File  No.  SR-OTC-90-131 

Self-Regutotory  Organization*;  The 
Dapository  Trust  Company;  Notice  of 
Filing  of  a  Propoaed  Rule  Change 
Relating  to  the  Institution  of  a  Rush 
Withdrawal  Transfer  Service 

January  11. 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  31, 1990,  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR-DTC- 
90-13)  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  DTC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  being  filed 
by  DTC  consists  of  the  DTC  Imporiant 
Notices  dated  October  28, 1988.  and  June 
20, 1988.  describing  DTC's  planned 
elimination  of  most  urgent  certification- 
Demand  ("COD")  withdrawals  of 
corporate  issues  settling  in  next-day 
funds  that  are  not  full  ("FAST")  issues 
and  DTC's  institution  of  a  new  rush 
transfer  service  for  those  issues.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these     . 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Certificates  can  be  withdrawn  from 
DTC  in  either  of  two  ways: 

(1)  Withdrawals-by-Transfer  (WTs). 
in  which  certificates  are  transferred 
routinely  to  the  name  of  a  Participant's 
customer  or  another  party.  Depending 


on  the  issue,  its  transfer  agent,  and  the 
agent's  location,  newly  registered 
certificates  are  generally  available  one 
to  two  weeks  after  DTC  has  received 
WT  instructions. 

(2)  COD  withdrawals,  in  which 
certificates  registered  in  the  name  of 
DTC's  nominee  Cede  &  Co.  or  bearer 
certificates  are  released  directly  from 
the  depository. 

The  reasons  for  discontinuing  the 
subject  CODs  (for  corporate  issues 
settling  in  next-day  funds  that  are  not 
"full"  FAST  issues)'  are  to  realize  cost 
savings  and  improve  safety  by 
eliminating  a  service  that  is  no  longer 
needed.  Few  corporate  CODs  are  now 
needed  because  rules  of  the  New  York 
Stock  Exchange,  the  National 
Association  of  Securities  Dealers  and 
other  self-regulatory  organizations  now 
require,  in  general,  that  all  delivery-vs.- 
payment  settlements  in  depository- 
eligible  corporate  securities  be  settled 
by  book-entry.  For  other  kinds  of 
settlement,  and  for  purposes  other  than 
settlement,  where  Participants  may  need 
to  deliver  physical  certificates,  WTs  will 
usually  suffice  because  of  recent 
improvements  in  transfer  agent 
turnaround  performance.  In  other 
situations,  identified  in  Item  3  of  filing, 
DTC  will  provide  rush  transfer, 
exception  CODs  or  other  special 
arrangements. 

DTC  eliminated  most  same-day 
corporate  CODs  for  issues  settling  in 
next-day  funds  in  November  1987  and 
eliminated  most  same-day  municipal 
CODs  for  issues  settling  in  next-day 
funds  in  May  1988.  DTC  knows  of  no 
resulting  adverse  impact  on  any 
Participant  or  its  customers.  Participant 
comment  and  DTC's  experience  with 
phased  COD  elimination  to  date  have 
shaped  its  current  proposal.  Summaries 
of  significant  Participant  comments  on 
the  proposed  rule  change  and  DTC's 
responses  are  presented  under  Item  3  of 
the  filing. 

The  progosed  rule  change  is 
consistent  with  the  requirements  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  because  it  will 
reduce  unnecessary  costs  in  the 
safeguarding  and  other  processing  of 
securities  certificates  in  the  national 
clearance  and  settlement  system.  It  will 
reduce  vault  and  other  physical  security 
costs  and  concerns  by  substituting 
"jumbo"  certificates  for  smaller 


'  Spe  infra  for  an  explanation  of  this  service. 


«  Under  DTCs  Fast  Automated  Securities 
Transfer  (FAST)  program.  DTC  leaves  securities 
with  transfer  agents  in  the  form  of  balance 
certificates  registered  in  the  depository's  nominee 
name.  Cede  &  Co.  The  balance  certificates  are 
adjusted  daily  for  DTC  deposit  and  withdrawal 
activity  A  "fuU"  FAST  issue  is  one  where  the 
transfer  agent  provides  CODs  as  well  as  WTs 


denominations.  It  will  eliminate  a  costly 
urgent  withdrawal  structure  and  staffing 
that  is  no  longer  needed  on  a  routine 
basis  and  should  reduce  risks 
associated  with  that  structure.  It  will 
cease  to  mutualize  a  cost  that  is  better 
addressed  and  priced  as  exception 
processing. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

All  comments  received  on  the  present 
and  previous  versions  of  the  proposed 
rule  change  are  summarized  in 
substance  under  Item  3  of  File  No.  SR- 
DTC-90-13,  and  DTCs  detailed 
responses  to  any  significant  issues 
raised  by  those  comments  are  presented 
under  Item  3  of  File  No.  SR-DTC-flO-13. 
Copies  of  written  comments  constitute 
Exhibits  2(a)  and  2(b)  to  File  No.  SR- 
DTC-89-01. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved, 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  wntten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
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U.S.C  «ec  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room  at 
(he  address  above. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
ihe  principal  office  of  DTC  All 
submissions  should  refer  to  the  file 
Number  SR-DTC-90-13  and  should  be 
submitted  by  February  11. 1991. 

For  the  Commission  by  the  Division  of 
Market  Regul-lion.  pursuant  todi^legafed 
authority. 

Mar^r«i  H.  McFailand, 
Deputy  Secretary. 

\yn  Doc.  91-1282  Filed  1-17-01,  845  air| 
B'LUm  COM  aoio-QMi 


No.  35-252421 


Filings  Undw  tht  Public  UtHity  Holding 
Compwiy  Act  of  1»35  rAci") 

l^iniMtry  11. 1981. 

Notice  is  hereby  given  that  the 
following  filing(s)  has /have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
applicationfs)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
traiuaction(s)  summanzed  below.  The 
applicationis)  and/or  dedarationls)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  pervons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration{s) 
should  submit  their  views  in  writing  by 
February  4, 1991  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC  20549.  and  serve  a  copy 
on  the  relevant  applicant(B)  and/or 
declarant(8)  at  the  addresstes)  apecified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Appalachian  Powar  Company  (79-77B3) 

Appalachian  Power  Company 
( *APCo*].  40  Franklin  Road,  S.W.. 
Roanoke.  Virginia  24011.  an  electric 


public-utility  subsidiary  company  of 
American  Electric  Power  Company,  Inc.. 
8  registered  holding  company,  has  filed 
on  application  under  section  9(c)(3)  of 
the  Act. 

APCo  requests  authorization  to 
acquire  an  equity  interest  with  voting 
rights  in  the  Virginia  Economic 
Development  Corporation 
C'VEDCORP").  a  corporation  to  be 
formed  by  ).  Carter  Fox.  Randolph  W. 
MtElroy.  William  M.  Berry  and  Elliot  S. 
Schewel.  nonassociates.  for  a  total 
purchase  price  of  $500,000. 

VTtDCORP  is  being  created  to  invest 
equity,  near-equity  and  other  forms  of 
growth  capital  in  new  and  expanding 
small,  rural  Virgini-a  firms  which  have 
the  potential  to  offer  significant  returns 
on  investment  and  to  improve  their  local 
economies.  VEDCORP  plans  to  raise  $12 
million  in  equity  capital,  which  will  be 
used  to  leverage  lines  of  credit  from 
major  Virginia  commercial  banks.  Thus. 
it  is  projected  that  VEDCORP  will  have 
S35  million  in  total  capital  available  for 
investment  in  rural  Virginia.  It  is  stated 
that  the  State  of  Virginia  has  also 
committed  $1.4  million  to  the  first  year 
of  VFJDCORP  operations. 

It  is  not  anticipated  that  VEDCORP 
will  at  any  time  be  an  "affiliate"  of 
APCo,  as  that  term  is  defined  in  section 
2[a)(ll)  of  the  Act.  because  it  is 
anticipated  that,  upon  the  raising  of  the 
$12  million  of  equity  capital  by 
VEDCORP  and  the  proposed  investment 
by  APCo.  APCo  will  own  less  than  5%  of 
the  outstanding  equity  of  VEDCORP. 
Further,  if  VEDCORP  is  unable  to  obtain 
$10  million  of  the  proposed  $12  million 
of  equity  capital,  APCo  will  reduce  its 
investment  so  that  such  investment  does 
not  exceed  5%  of  the  total  equity  of 
VEDCORP.  In  addition.  APCo  will  not 
be  represented  on  the  Board  of  Directors 
of  VEDCORP  or  otherwise  seek  to 
f  xercise  influence  with  respect  to 
VEDCORP. 

Kolyoke  Water  Power  Company  (7a- 

7779) 

Holyoke  Water  Power  Company 
("Holyoke ').  One  Canal  Street.  Holyoke, 
Massahcusetts  01040,  a  wholly  owned 
subsidiary  of  Northeast  Utilities,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  rule  50(a)(5)  thereunder. 

By  order  dated  December  20, 1990 
(HCAR  .No.  25219).  Holyoke  was 
authorized  to  borrow  the  proceeds  from 
pollution  control  revenue  bonds 
I 'Bonds")  to  be  issued  by  the 
Massachusetts  Industrial  Finance 
Agency  ('"MIFA*)  in  the  principal 
amount  of  not  more  than  $15.3  million  in 
order  to  finance  certain  pollution  control 


facilities  at  its  Mt.  Tom  Station,  located 
in  Holyoke,  Massachusetts.  The  Bonds 
will  be  issued  under  an  Indenture 
between  MIFA  and  a  trustee 
(Trustee").  The  proceeds  of  the  Bonds 
will  be  loaned  to  Holyoke  under  a  Loan 
Agreement  ("Loan  Agreement")  entered 
into  by  MIFA  and  Holyoke.  Holyoke  will 
issue  a  note  in  a  principal  amount  of  up 
to  $15.3  million  to  evidence  its 
borrowings. 

Under  the  Loan  Agreement,  Holyoke 
is  obligated  to  make  payments  to  the 
Trustee  corresponding  to  the  amounts 
needed  to  pay  the  principal,  premium,  if 
any,  and  interest  on  the  Bonds  as  they 
come  due.  Loan  payment  obligations 
shall  be  satisfied  by  drawings  under  an 
irrevocable  letter  of  credit  ("LOC)  to  be 
issued  by  a  bank  to  be  selected 
("Bank").  Under  an  agreement  between 
Holyoke  and  the  Bank.  Holyoke  would 
be  obligated  to  reimburse  the  Bank  for 
all  amounts  drawn  under  the  LOC  and 
to  pay  interest,  at  the  Bank's  prime  rate 
plus  1%.  on  amounts  so  drawn  until 
reimbursed.  While  the  LOC  remains 
outstanding,  Holyoke  will  be  obligated 
to  pay  the  Bank  an  annual  commission 
of  0.65*  per  annum,  increased  from 
0.55%,  on  the  amount  available  to  be 
drawn  under  the  LOC  together  v^rith 
certain  other  fees. 

Vermont  Yankee  Nuclear  Power 
Corporation,  el  al.  (70-7784) 

Vermont  Yankee  Nuclear  Power 
Corporation  ('Vermont  Yankee").  R.D.  5, 
Ferry  Road,  Box  169.  Brattleboro, 
Vermont  053O1,  an  electric  public-utility 
subsidiary  company  of  New  England 
Electric  System  and  Northeast  Utilities, 
both  registered  holding  companies,  has 
filed  a  declaration  under  section  12(c)  of 
the  Act  and  rule  42(a)  thereunder. 

Vermont  Yankee  proposes  to 
repurchase  pro  rata  from  its 
shareholders  2%  of  its  presently 
outstanding  common  stock,  $100  par 
value,  al  a  purchase  price  equal  to  the 
book  value  per  share  on  ]iuie  30. 1990 
($150  per  share).  While  all  thirteen  of 
Vermont  Yankee's  shareholders  may 
take  advantage  of  this  repurchase, 
Vermont  Yankee's  offer  to  repurchase 
the  stock  is  conditioned  upon  all  nine  of 
Vermont  Yankee's  sponsoring  utilities 
(the  nine  utilities  to  which  Vermont 
Yankee  sells  the  output  of  its  nuclear 
power  generation)  tendering  their 
allotment  of  Vermont  Yankee's  shares  of 
common  stock  outstanding.  Funds  to 
accomplish  this  repurchase  will  be 
obtained  by  liquidating  short-term 
investments  held  by  Vermont  Yankee  as 
of  December  31. 199a  If  the  proposed 
transaction  were  consummated, 
Vermont  Yankee's  corporate  common 
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slock  equity  to  total  cotpotate 
capitalizatioa  penxntage  would  he 
reduced  from  41.4%  to  40l9%.  and 
Vermont  Yankee's  ooounon  stock 
investment  would  be  reduced  by  AtOOO 
shares  ($1,200,000).  both  aa  of  September 

30. 1990.  The  repurchased  shares  of 
common  stock  will  be  held  as  treasury 
stock. 

Southwrastara  Electric  Powar  Company 
(7D-9S19) 

Southwestern  Qectric  Power 
Company  ("SEPCO").  428  Travis  Street. 
Shreveort,  Louisiana  71156.  an  electric 
public-utility  subsidiary  company  of 
Central  and  Southwest  Corporation,  a 
registered  holding  company,  has  filed  a 
declaration  under  section  12(d)  of  the 
Act  and  rule  44  thereunder. 

SEPCO  proposes  to  sell  1,698  utility 
poles  located  in  Cass  and  Gregg 
Counties,  Texas  to  Southwestern  BeH 
Telephone  Company  ("Southwestern 
BeH")  for  $140,556.01.  The  1,098  utility 
poles  will  not  be  removed  from  their 
present  locations.  The  proposed  sale 
will  be  made  pursuant  to  an  allocation 
agreement  between  SEPCO  and 
Southwestern  Beii  which  provides  for 
the  maintenance  of  eqaaiization  in  the 
number  of  pole  contracts  lietween  the 
companies  in  areas  serviced  by  both. 
SEPCO  anticipates  that  the  proceeds 
from  the  proposed  sale  will  be  added  to 
SEPCO's  general  operating  funds. 

New  England  Hydro  Finance  Company, 
Inc.,  et  aL  (7D-7BZ1) 

New  En^and  Hydro-Transmission 
Elec^c  C^Bij^ny,  Inc.  ("NF^Hydro "),  25 
Research  Drive,  Westborough, 
Massachysetta01582.  New  England 
Hydro-Transnission  Corporation 
("Hydro-TransCorp"),  4  Park  Street 
Concord.  New  Hampshire  03301.  both 
subsidiaries  of  New  England  Electric 
System  and  Northeast  Utilities, 
registered  holding  companies,  and  their 
subsidiary  New  England  Hydro  Finance 
Company,  Inc  ("Hydro-Pmance"),  25 
Research  Drive.  Westborough. 
Massachusetts  01562.  have  filed  an 
application-declaration  under  sections 
6(a).  7,  g(a).  10  and  12(b)  of  the  Act  and 
rules  45  and  S0(a)(5)  thereunder. 

Hydro-Finance  proposes  to  borrow  an 
aggregate  principal  amount  of  not 
exceedto^  $250  million  by  issuing  one  or 
more  series  of  senior  notes  ("Senior 
Notes")  to  one  or  more  institutional 
investors  ("Lenders")  through  December 

31. 1991,  pursuant  to  the  terms  of  a  Note 
Agreement  ("Note  Agreement").  Each 
series  of  Senior  Notes  will  have  a  fixed 
interest  rate  of  up  to  12%  and  a  maturity 
of  up  to  thirty  years.  In  accordance  with 
the  terms  at  the  master  agreement 
("Master  Agreement")  entered  into 


amoag  Hydro-Finance.  hK-Hjrdro  and 
Hydro-TransCocp  on  or  beidre 
December  31, 1991,  Hydro-Finance  will 
lend  the  funds  borrowed  under  the  Note 
Agreeaaent  to  NE-Hydro  and  Hydro- 
TransCorp  on  tbe  same  lenns  auod 
conditions  as  Hydro-Finaaoe  bonowed 
these  funds  from  tin  Lenders.  The 
Master  Agreement  ptovides  the  NE- 
Hydro  and  Hydro-'TransCorp  may 
borrow  up  to  $200  miUion  arid  S125 
million,  respectively,  from  Hydro- 
Finance.  All  borrowings  under  the 
Master  A^cement  will  be  evidenced  by 
the  issuance  of  notes  and  the  aggregate 
amount  of  all  soch  borrowings  by  NE- 
Hydro  and  Hydro-TransCorp  shall  not 
exceed  $250  million.  NE-Hydro  and 
Hydro-TransCorp  propose  to  guarantee 
severally  to  the  Lenders  all  of  Hydro- 
Finance's  debt  service  obligations  in 
proportion  to  their  respective  actual 
borrowing  levels  from  Hydro-Finance. 

Hydro-Finance  has  requested  an 
exception  from  the  competitive  bidding 
requirements  of  rule  50  under  subsection 
(a)(5)  thereunder  with  regard  to  the 
issuance  of  the  Senior  Notes  through  a 
negotiated  public  offering.  Hydro- 
Finance  further  requests  authorization 
to  retain,  and  begin  negotiations  with, 
investment  banking  firms  concerning  the 
structure  of  the  proposed  financing.  It 
may  do  so. 

NE-Hydro  and  Hydro-TransCorp 
propose  to  use  the  proceeds  of  their 
respective  borrowings  to  retire  their 
current  construction  financing  and  for 
other  corporate  purposes  in  connection 
with  the  expanded  transmission 
interconnection  between  the  New 
England  Power  Pool  and  Hydro-Quebec 
as  previously  authorized  by  Commission 
Orders  dated  October  25. 1988  and 
December  30, 1988  (HCAR  Nos.  24735 
and  24799,  respectively). 

For  the  Commissioa  l>y  the  Division  of 
Investmeut  Xianagenient  partuant  <o 
delegated  authority. 
Margaret  H.  McFadnd, 
Deputy  Secreiary. 
|FR  Doc.  91-1200  Filed  1-17-91;  8:45  am} 

BIU.IMG  CODE  MIO-OI-M 

(Ret.  No.  IC-17945;  S12-7«28] 

WNC  Califomia  Housing  Tax  Credits  II, 
LP,;  Application 

January  IL  199L 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (^940  Act"). 

APPUCAMTt:  WNC  California  Housing 
Tax  Credits  IL  LP.  (the  "Partnership"). 


and  its  general  partner,  WNC  Tax 
CrediU  Partners,  LP.  (tbe  "Generai 

Partner"). 

RELEVANT  1S40  ACT  ■ECTKWtt: 

Exemption  requested  undef  Section  6(c) 
from  all  provisions  of  the  1940  Act. 

SUMMMIV  or  APnjCATKM:  ApplicanU 
seek  an  order  exempting  the  Partnership 
from  all  provisions  of  the  1940  Act  and 
the  rules  thereunder  to  pennit  the 
Partnership  to  invest  in  other  limited 
partnerships  that  in  turn  will  engage  in 
the  ownership  and  operation  of  housing 
for  low  and  moderate  income  persons. 

FtUMQ  OATC:  The  application  was  filed 
on  iSlovember  9. 1990. 

HEARING  OR  NOTIFICATION  Of  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personaJiy  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m  of 
February  7. 1991,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  afficavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  slate  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESacs:  Secretary,  SEC  450  5th 
Street,  NW..  Washington.  DC  20549. 
Applicants.  3158  Redhill  Avenue,  suite 
120,  Costa  Mesa,  CA  92626-3416 

FOR  FURTHER  MFOIIMATION  CONTACT 

Felice  R.  Foundos,  Staff  Attorney,  at 
(202)  272-2190,  or  Jeremy  N  Rubenstein. 
Branch  Chief,  at  (202)  272-3023  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation}. 

SUPm^MEMTARV  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  appUcatioa 
may  be  obtained  for  a  fee  al  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnership  was  formed  under 
the  Califomia  Revised  Limited 
Partnership  Act  on  September  13, 1990 
and  proposes  to  invest  m  other  limited 
partnerships  ( 'Local  Limited 
Partnerships  ")  that  in  turn  will  engage  in 
the  ownership  and  operation  of  housing 
for  low  and  moderate  income  persons. 
The  Partnership's  objectives  are  to 
provide  current  tax  benefits  in  ttje  form 
of  tax  credits  to  quahfied  investors  to 
offset  their  Federal  and  Califomia 
income  tax  hat>ilities,  to  provide  cash 
distriiKitions  from  sale  or  refinancing 
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transactions,  and  to  preserve  and 
protect  the  Partnership's  capital. 

2.  On  November  9. 1990,  the 
Partnership  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  to  enable  the  Partnership  to  offer 
the  Slate  of  California  10,000  units  of 
limited  partnership  interest  at  $1,000  per 
unit  with  a  minimum  investment  of  five 
units.  Purchasers  of  units  will  become 
limited  partners  ("Limited  Partners")  of 
the  Partnership. 

3.  Although  the  Partnership's  direct 
control  over  the  management  of  each 
apartment  complex  will  be  limited,  the 
Partnership's  ownership  of  interests  in 
Local  Limited  Partnerships  shall,  in  an 
economic  sense,  be  tantamount  to  direct 
ownership  of  the  apartment  complexes 
themselves.  The  Partnership  normally 
will  acquire  at  least  a  90%  interest  in  the 
profits,  losses,  and  tax  credits  of  the 
Local  Limited  Partnerships.  In  certain 
cases,  however,  the  General  Partner  has 
the  discretion  to  acquire  a  lesser 
interest.  In  such  cases,  the  Partnership 
normally  will  acquire  at  least  a  50% 
interest. 

4.  Each  Local  Limited  Partnership 
Agreement  will  provide  the  Partnership 
with  certain  voting  rights,  including  the 
right  to  replace  the  local  general  partner 
on  the  basis  of  performance  and 
discharge  the  local  general  partner's 
obligations,  to  approve  or  disapprove  a 
sale  or  refinancing  of  the  apartment 
complex  owned  by  such  Local  Limited 
Partnership,  to  approve  or  disapprove 
the  dissolution  of  the  Local  Limited 
Partnership,  and  to  approve  or 
disapprove  amendments  to  the  Local 
Limited  Partnership  Agreement 
materially  and  adversely  affecting  the 
Partnership's  investment. 

5.  The  Partnership  will  be  controlled 
by  the  General  Partner  pursuant  to  the 
Partnership's  partnership  agreement  {the 
"Partnership  Agreement ").  The  Limited 
Partners,  consistent  with  their  limited 
liability  status,  will  not  be  entitled  to 
participate  in  the  control  of  the  business 
of  the  Partnership.  A  majority-in-interest 
of  the  L:-nited  Partners,  however,  will 
have  \hf  rl^ht  to  amend  the  Partnership 
Agreemer.t  (subject  to  certain 
limitations),  to  remove  any  General 
Partner  and  elect  a  replacement  therfor, 
and  to  dissolve  the  Partnership.  In 
addition,  under  the  Partnership 
Agreement,  each  Limited  Partner  is 
entitled  to  review  all  books  and  recor.ls 
of  the  Partnership  at  any  reasonable 
time. 

6.  All  proceeds  from  the  public 
offering  of  units  initially  will  be  placed 
in  an  escrow  account  with  American 
Interstate  Bank  ("Escrow  Agent "). 
Pending  release  of  offering  proceeds  to 
the  Partnership,  the  Escrow  Agent  will 


deposit  escrowed  funds  in  accordance 
with  instructions  from  the  General 
Partner  in  short-term  United  States 
Government  securities,  securities  Issued 
or  guaranteed  by  the  United  States 
Government,  and  certificates  of  deposit 
or  time  or  demand  deposits  in 
commercial  banks.  Upon  receipt  of  a 
prescribed  minimum  number  of 
subscriptions,  funds  in  escrow  will  be 
released  to  the  Partnership  pending 
investment  in  Local  Limited 
Partnerships.  The  Partnership,  however, 
intends  to  apply  such  proceeds  to  the 
acquisition  of  Local  Partnership 
interests  as  soon  as  possible. 

Applicants'  Legal  Analysis 

1.  The  exemption  of  the  Partnership 
from  all  provisions  of  the  1940  Act  is 
appropriate  because:  (a)  Investment  in 
low  and  moderate  income  housing  in 
accordance  with  the  national  policy 
expressed  in  title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 
economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form;  (b)  the  limited 
partnership  form  provides  the  only 
means  of  bringing  private  equity  capital 
into  such  housing,  particularly  because 
public  investors  typically  consider 
investment  in  low  and  moderate  income 
housing  programs  as  involving  greater 
risk  than  real  estate  investment 
generally;  and  (c)  the  Hmited  partnership 
form  insulates  each  limited  partner  from 
personal  liability  and  hmils  financial 
risk  incurred  by  the  limited  partner  to 
the  amount  he  has  agreed  to  invest  in 
the  program,  while  also  allowing  the 
limited  partner  to  claim  on  his 
individual  tax  return  his  proportionate 
share  of  the  credits,  income,  or  losses 
from  the  investment. 

2.  The  Partnership  will  operate  in 
accordance  with  the  purposes  and 
criteria  set  forth  in  Investment  Company 
Act  Release  No.  8456  (August  9. 1974) 
("Release  No.  8456").  The  final 
paragraph  of  Release  No.  8456 
contemplates  that  the  exemptive  power 
of  the  SEC  under  section  6(c)  may  be 
applied  to  two-tier  partnerships  that 
engage  in  the  kind  of  activities  in  which 
the  Partnership  will  engage,  that  is, 
"two-tier  partnerships  that  invest  in 
limited  partnerships  engaged  in  the 
development  and  building  of  housing  for 
low  and  moderate  income  persons.  ,  .  ." 
The  release  lists  two  conditions 
designed  for  the  protection  of  investors 
that  must  be  satisfied  to  quality  for  such 
an  exemption:  (a)  "interests  in  the  issuer 
should  be  sold  only  to  persons  for  whom 
investments  in  limited  profit,  essentially 
tax-shelter,  investmenls  would  not  be 
unsuitable;"  and  (b)  "requirements  for 


fair  dealing  by  the  general  partner  of  the 
issuer  with  the  limited  partners  of  the 
issuer  should  be  included  in  the  basic 
organizational  documents  of  the 
company." 

3.  Any  subscription  for  units  must  be 
approved  by  the  General  Partner,  which 
approval  shall  be  conditioned  upon 
representations  as  to  suitability  of  the 
investment  for  each  subscriber.  Such 
investor  suitability  standards  provide, 
among  other  things,  that  investment  in 
the  Partnership  is  suitable  only  for  an 
investor  who  either  (a)  has  a  net  worth 
(exclusive  of  home,  furnishings,  and 
automobiles)  of  at  least  $65,000  and  an 
annual  gross  income  of  at  least  $50,000, 
(b)  irrespective  of  annual  income,  has  a 
net  worth  (exclusive  of  home, 
furnishings,  and  automobiles)  of  at  least 
$200,000,  or  (c)  is  purchasing  in  a 
fiduciary  capacity  for  a  person  or  entity 
having  the  net  worth  and  annual  gross 
income  set  forth  in  clause  (a)  or  the  net 
worth  set  forth  in  clause  (b).  Transfer  of 
untis  will  be  permitted  only  if  the 
transferee  meets  the  same  suitability 
standards  as  stated  above. 

4.  The  Partnership  Agreement  and 
prospectus  contain  numerous  provisions 
designed  to  insure  fair  dealing  by  the 
General  Partner  with  the  Limited 
Partners.  All  compensation  to  be  paid  to 
the  General  Partner  and  its  affiliates  is 
specified  in  the  Partnership  Agreement 
and  prospectus  and  no  compensation 
will  be  payable  to  the  General  Partner 
or  any  of  its  affiliates  unless  so 
specified.  The  fees  and  other  forms  of 
compensation  that  will  be  paid  to  the 
General  Partner  and  its  affiliates  will 
not  have  been  negotiated  at  arm's 
length;  however,  applicants  represent 
that  ail  such  compensation  is  fair  and  on 
terms  no  less  favorable  to  the 
Partnership  than  would  be  the  case  if 
such  arrangements  had  been  made  with 
independent  third  parties.  Further,  the 
Partnership  believes  that  such 
compensation  meets  all  applicable 
guidelines  necessary  to  permit  the  units 
to  be  offered  and  sold  in  the  State  of 
California  and  would  also  satisfy  the 
requirement<<  of  states  which  adhere  to 
the  guidelines  comprising  the  statement 
of  policy  adopted  by  the  North 
American  Securities  Administrators 
Association,  Inc.  applicable  to  real 
estate  programs  in  the  form  of  limited 
partnerships. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McForUnd, 
Deputy  Secretary. 
(FR  Doc.  91-1201  Filed  1-17-91;  8:45  am] 

BHJJNQ  COM  MIO-OV-M 
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DEPAnTMENT  OF  STATE 

Offiee  of  the  Deputy  Secretery 

( Pubic  Nobc*  1322] 

Accountability  Review  Board;  Attadt 
on  U.S.  Marine  House  in  Bottvta 

ACTION:  Notice  Convening  an 
Accountability  Review  Board  for  the 
Attack  on  the  Marine  House  in  La  Paz. 

summary:  Pm-snant  to  section  301  t>f  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (22  U.S.C.  4831 
et  seq.],  I  have  determined  that  the 
October  10, 1990  attack  on  the  Marine 
Security  Guard  house  in  La  Paz,  Bolivia 
involved  k»«  of  life,  serious  injury  and 
significant  property  damage  related  to  a 
U.S.  mission  abroad.  Therefore  \  am 
convening  ao  accountabiiity  review 
board,  as  required  tiy  that  statute,  to 
examine  the  facts  and  circumstances  of 
the  attack  and  report  to  me  such 
findings  and  recommendations  as  it 
deems  appropriate,  in  keeping  with  the 
attached  mandate. 

I  have  appointed  Mr.  L  Craig 
Johnstone  as  chairman.  He  will  be 
assisted  by  Major  General  Edmund  P. 
Looney,  USMC  (Ret):  Mr.  fames  A. 
Brooke:  Mr.  William  A.  Hathaway,  Mr. 
Jay  P.  Moffat,  who  will  also  act  as 
Executive  Secretary.  The  members  will 
bring  to  their  deliberations  distinguished 
backgrounds  in  government  service  and 
private  life. 

I  have  asked  the  board  to  submit  its 
conclusions  and  recommendations  to 
the  Secretary  within  sixty  days  of  its 
first  meeting,  unless  the  Chairman 
determines  a  need  for  additional  time. 
Appropriate  action  will  be  taken  and 
reports  submitted  to  Congress  on  any 
recommendations  made  by  the  board. 

Anyone  with  information  relevant  to 
the  board's  examination  of  this  incident 
should  contact  the  board  promptly  on 
(Tel.  No.  (202)  647-0838). 
Lawrence  S.  Eaglebuiger, 
Deputy  Secretary  of  State. 
(FR  Doc.  91-1212  Filed  1-17-91;  8:45  am) 

BILLING  CODE  «710-10-« 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circutar  2S.807-1.  Uniform 
Distribution  of  Exits 

AGCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  issuance  of  advisory 
circular. 

summary:  Thii  notice  announces  the 
issuance  of  Advisory  Circular  (AC) 


25.807-1.  Uniform  Distribution  of  Exits. 
This  AC  provides  guidance  material  for 
acceptable  means,  but  not  the  only 
means,  of  complying  ivith  the 
requirement  to  distribute  the  passenger 
emergency  exits  of  a  transport  category 
airplane  uniformly. 

DATES:  Advisory  Circular  2S.807-1  was 
issued  by  the  Manager.  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service,  On  August  13. 
1990. 

HOW  TO  OBTAM  COPIES:  A  copy  may  be 
obtained  by  writing  to  the  U.S. 
Department  of  Transportation.  M-443.2. 
Subsequent  Distribution  Unit, 
Washington.  DC  205ga 

Iswed  in  Renton.  Washington,  on 
December  27. 199a 
BaiR.Boxw^ 

Acting  Manager.  Traasport  Airplane 
Directorate.  .Aircraft  Certification  Service. 
(FR  Doc.  91-1271  Filed  l-t7-et  S:45  am) 
Bnxma  cooc  Mio-ia-n 


National  HiglMway  Tn^c  Safety 
Administration 

(Docket  Na  WM)2-VE-N011 

Tentaflve  Oetemilnettofi  That  Certain 
Nonvoiiiui  HMi^  veniciee 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACnOM:  Tentative  determination  that 
certain  nonconforming  vehicles  are 
eligible  for  importatioa 

summary:  This  notice  announces 
tentative  determinations  by  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  that  certain  Canadian  motor 
vehicles  certified  as  complying  with  the 
Canadian  Motor  Vehicle  Safety 
Standards,  btjt  which  are  not  certified  as 
complying  with  the  Federal  motor 
vehicle  safety  standards  are 
nevertheless  eligible  for  importation  into 
the  United  States  because  the  safety 
features  of  the  vehicle  comply  with  or 
are  capable  of  being  modified  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards. 
DATES:  Comments  are  due  February  19, 
1991.  The  final  determination  will  be 
effective  upon  publication  in  the  Federal 
Register 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  Nassif  Building.  4O0  Seventh 
Street  SW.,  Washington,  DC  205900. 
(Docket  hours  are  from  9:30  a  jn.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-386-5306). 


SUPPIZMEWTAIIY  ITOWMATKMl 

Beck^BUiMi 

Under  section  10a(cp)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq  )  (the 
Act),  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  to 
all  applicable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  Stales  on  and 
after  January  31. 1990,  unless  NHTSA 
has  made  one  of  the  following 
determinations,  either  pursuant  to  a 
petition  or  on  its  own  initiative — 

(1)  That  the  motor  vehicle  "is 
substantially  similar  to  a  motor 
vehicle  originally  manufactured  for 
importation  and  sale  into  the  United 
States,  certified  under  section  114  (of 
the  Act),  and  of  the  same  model  year 
*  *  *  as  the  flKxlel  of  (he  motor 
vehicle  to  be  compared,  and  is 
capable  <A  being  readily  modified  to 
conform  to  ail  apphcable  Federal 
motor  vehide  safety  standards." 
(section  108(c)(3)(A)(i)(I), 
determinabons  under  this  provisions 
are  referred  to  in  this  notice  as 
Category  i  determinations)  or — 

(2)  "Where  there  is  no  substantially 
similar  United  States  motor  vehicle.** 
that  the  "safety  features  of  the  motor 
vehicle  comply,  with  or  are  capable  of 
being  modified  to  comply  with  all 
applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
lest  data  or  such  other  evidence  as  the 
Secretary  determines  to  be  adequate 

(section  108(c)(3)(A)(i)(n), 

determinations  under  this  provision 
are  referred  to  in  this  notice  as 
Category  II  determinations 

On  August  13, 1990,  NHTSA  published 
a  notice  to  the  Federal  Re^ster  at  55  FR 
32988  making  final  Category  I 
determinations  that  certain  motor 
vehicles  that  are  certified  as  conforming 
to  the  Canadian  motor  vehicle  safety 
standards  (referred  to  in  this  notice  as 
CMVSS)  but  which  are  not  certified  as 
conforming  to  the  U.&  Federal  motor 
vehicle  safety  standards  (referred  to  in 
this  notice  as  FMVSS)  were  eligible  for 
importation.  While  this  determination 
covers  most  vehicles  manufactured  for 
sale  in  Canada  since  January  1, 1968,  it 
does  not  extend  to  vehicles  that  may 
have  been  made  for  the  Canadian 
market,  with  no  counterpart  sold  in  the 
United  States.  Examples  are  specialized 
vehicles  of  low  production,  such  as 
horse  trailers,  or  passenger  cars  such  as 
the  Hyundai  Pony  and  Stellar. 

As  NHTSA  has  previously  noted,  in 
most  essential  respects,  the  CMVSS's 
are  identical  to  the  FMVSS's.  To  be  sure. 


BEST  COPY  AVAILABLE 


Fwkial  Regiater  /  Vol.  56.  No.  13  /  Friday.  lanuary  18,  1991  /  Notices 


there  are  certain  differences.  CMVSS 
No.  208,  Occupanl  Restraint  Systems. 
Unlike  FMVSS  No.  208,  does  not  require 
installation  of  automatic  restraints  for 
passenger  cars  manufactured  on  and 
after  September  1. 1989.  Two  further 
examples  will  suffice.  Under  CMVSS 
No.  101.  Controls  and  Displays, 
speedometers/odometers  must  be 
marked  in  kilometers,  while  those 
complying  with  FMVSS  No.  101. 
Controls  and  Displays,  need  only  to  be 
marked  in  miles  per  hour.  Headlamps 
meeting  ECE  requirements  are 
permissible  under  CMVSS  No.  108, 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  but  they  are  not 
permissible  under  FMVSS  No.  108. 

With  respect  to  eligibility  for  a 
Category  II  determination,  where  a 
vehicle  certified  to  the  CMVSS  already 
conforms  to  a  FMVSS,  the  question  of 
its  capability  of  modification  is  not 
reached.  Further,  because  of  the  near 
identicality  of  the  CMVSS  and  FMVSS 
(other  than  the  automatic  restraint 
requirements  that  became  effective  for 
all  passenger  cars  effective  September  1, 
1989,  and  the  dynamic  side  impact 
requirements  that  will  become  effective 
for  all  passenger  cars  effective 
September  1. 1996).  it  appears  that  such 
modification  as  may  be  required  are 
comparatively  minor  in  nature,  and 
hence  such  vehicles  are  capable  of  being 
modified  to  comply  with  all  applicable 
FMVSS.  Thus,  adequate  evidence  exists 
to  support  a  tentative  conclusion  by 
NHTSA  that  Canadian  vehicles  that  are 
not  eligible  for  a  Category  I 
determination  and  are  not  covered  by  its 
previous  final  Category  I  determination, 
are  suitable  for  a  Category  II 
determination. 

Tentative  Detenninations 

Accordingly,  in  consideration  of  the 
above,  with  respect  to: 

(a)  All  passenger  cars  manufactured 
between  January  1, 1968,  and  August 
31, 1989. 

(b)  All  passenger  cars  manufactured 
between  September  1, 1989,  and 
August  31. 1996,  which  are  equipped 
with  an  automatic  restraint  system 
that  complies  with  FMVSS  No.  208. 
and 

(c)  All  multipurpose  passenger  vehicles, 
trucks,  buses,  trailers,  and 
motorcycles  manufactured  from 
lanuary  1. 1968  on.  and  for  which 
there  is  no  substantially  similar 
United  States  motor  vehicle,  but 

V  hich  are  certified  by  their  original 
manufacturer  as  complying  with  all 
applicable  Canadian  motor  vehicle 
safety  standards,  the  National 
Highway  Trafflc  Safety 
Administration  hereby  tentatively 


determines  that  the  safety  features  of 
such  motor  vehicles  comply  with  or 
are  capable  of  being  modified  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards 

Fee 

Section  108(c)(3HA)(iii)  requires 
registered  importers  to  pay  such  fees  as 
NHTSA  reasonably  establishes  to  cover 
its  cost  in  making  detenninations  under 
subsection  (i)(l)  on  its  own  initiative 
that  motor  vehicles  are  eligible  for 
importation.  In  implementation  of  this 
requirement,  for  Fiscal  Year  1991, 
NHTSA  has  specified  (55  FR  40664. 
October  4, 1990)  that  such  fee  is  payable 
on  behalf  of  every  person  importing  a 
vehicle  covered  by  a  determination  on 
the  Administrator's  initiative,  and  that 
the  fee  is  $156.  Thus,  a  fee  of  $156  would 
be  submitted  to  the  agency  for  any 
vehicle  imported  pursuant  to  a  final 
determination  made  under  this  notice. 

Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  tentative 
determination  described  above.  It  is 
requested,  but  not  required,  that  five 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment  date 
indicated  below  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  Comments  received 
after  the  closing  date  will  be  considered 
to  the  extent  practicable.  Notice  of 
NHTSA's  final  determination  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authonty  indicated 
below. 

Comment  due  date:  February  19, 1991. 

Authority:  15  U.S.C.  1397(c)(3)(A)(i)(ll)  and 
(C)(iii):  49  CFR  593  8;  delegations  of  authority 
at49CFR  1.50  and  5018 

Issued  on  January  15, 1991. 
)effrey  R.  Miller. 
Deputy  Administrator. 
[FR  Doc.  91-1323  Filed  1-17-91;  8:45  am] 

BILUMG  COOe  4»10-5»4t 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "Knott's  Berry  Farm" 

action:  Notice  of  Application  for 
Recordation  of  Trade  Name. 


1124).  of  the  trade  name  "KNOTTS 
BERRY  FARM",  used  by  Knott's  Berry 
Farm,  a  corporation  organized  under  the 
laws  of  the  State  of  California,  located 
at  8039  Beach  Boulevard.  Buena  Park, 
California  90620. 

The  application  states  the  trade  name 
is  used  in  connection  with  clothing  and 
souvenirs.  The  merchandise  is 
manufactured  worldwide  by  authorized 
licensees. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  In 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  March  19, 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service. 
Attention:  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue  NW.. 
(room  4108).  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Aiken.  Intellectual  Property 
Rights  Branch.  1301  Constitution  Avenue 
NW..  Washington,  DC  20229  (202-566- 
5765). 

Dated:  December  26, 1990. 
Timothy  P.  Trainer, 

Acting  Chief.  Intellectual  Property  Rights 
Branch. 
(FR  Doc.  91-1232  Filed  l-17-«;  8:45  am) 

NLUNQCOOE  M20-02-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
System  Notice 

AGENCr:  Department  of  Veterans 
Affairs. 


action:  Notice. 


SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133.12).  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946.  as  amended  (15  U.S.C, 


Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA)  is 
considering  revising  routine  uses  14  and 
20  of  VA  System  of  Records  55V A26, 
entitled  "Loan  Guaranty  Home, 
Condominium  and  Manufactured  Home 
Loan  Applicant  Records,  Specially 
Adapted  Housing  Applicant  Records, 
and  Vendee  Loan  Applicant  Records — 
VA".  as  set  forth  in  the  Federal  Register 
publication,  "Privacy  Act  Issuances", 
1987  Compilation,  Volume  V,  page  804, 
as  amended  at  53  FR  49818,  December  9. 
1988.  VA  is  also  considering  adding  a 
new  routine  use  31  to  this  system  of 
records. 


•.^1. 
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Frequently  the  Department  of 
Veterans  Affairs  receives  requests  for 
information  from  other  Federal  agencies 
investigating  administrative  tort  claims 
or  potential  claims  under  the  Federal 
Tort  C  'ms  Act  or  a  similar  statute. 
This  i..iormdtion  is  usually  included  in 
VA  medical  records  or  other  files. 

Where  information  is  contained  in  VA 
medicar records,  the  Department  honors 
the  request  based  upon  routine  use 
number  17  for  24VA136.  "Patient 
Medical  Records — VA.    There  is  no 
similar  routine  use  for  Loan  Guaranty 
files.  55V A28.  "Loan  Guaranty  Home, 
Condominium  and  Manufactured  Home 
Loan  Applicant  Records.  Specially 
Adapted  Housing  Applicant  Recoros, 
and  Vendee  Loan  Applicant  Records— 
VA.' 

VA  Loan  Guaranty  files  contain 
inforr'ation  of  use  to  other  Federal 
agencies  investigating  administrative 
tort  claims  or  potential  claims.  This 
information  includes  beneficiaries'  prior 
employment  and  income,  marital  status 
and  number  of  dependents 

VA  believes  it  is  appropriate  to  honor 
requests  for  information  made  by  other 
Federal  agencies.  Accordingly,  routine 
use  14  to  55V A26  would  be  amended  to 
specifically  permit  disclosure  of  relevant 
information  to  Federal  agencies  upon 
their  request  in  connection  with  review 
of  administrative  tort  claims  and 
potential  tort  claims  filed  under  the 
Federal  Tort  Claims  Act,  28  US.C.  2672. 
the  Military  Claims  Act.  10  U.S.C.  2733. 
and  other  similar  claims  statutes 

The  issue  has  also  arisen  as  to 
whether  the  routine  uses  contained  in 
this  System  of  Records  (55V A26)  should 
be  modified  to  provide  authority, 
consistent  with  38  U.S.C.  3301,  for 
disclosure  by  VA  fee  attorneys  of 
information  contained  therein  to  title 
insurance  companies  and  title  agents, 
for  Trustee's  sale  advertisements  and  to 
subordinate  lienholders. 

Fee  attorneys  have  operational  access 
to  the  VA  Privacy  Act  System  of 
Records  55V A26  and  are  considered  as 
being  Government  contractors  pursuant 
to  5  U.S.C.  552a(m)(l)  for  Privacy  Act 
purposes.  As  Government  contractors 
they  are  subject  to  the  disclosure 
provisions  of  the  Privacy  Act. 

Government  contractors  may  make 
lawfully  authorized  disclosures  as  are 
necessary  to  accomplish  their 
contractual  duties.  As  government 
contractors,  fee  attorneys  may  make 
disclosures  to  title  insurance  companies 
and  title  agents  involved  in  either 
judicial  or  nonjudicial  sales  under 
routine  use  20  of  the  System  of  Records 
55VA26.  While  disclosure  for  Trustee's 


sale  advertisements  and  disclosures  to 
subordinate  lienholders,  in  cases 
involving  nonjudicial  sales,  might  be 
justified  under  the  broad  authorization 
clouse  of  routine  use  20.  this 
authorization  is  not  clearly  stated. 
Accordingly,  the  Department  would 
amend  the  existing  routine  use  20  to 
specifically  authorize  disclosures  of 
necessary  information  for  Trustee's  sale 
advertisements  and  to  subordinate 
lienholders.  This  authority  is  consisteni 
with  38  U.S.C.  3301  (e)  and  (h). 

VA  is  also  considering  addmg  a  new 
routine  use  to  this  System  of  Records  to 
provide  for  the  release  of  information  as 
necessary  m  reaching  settlements  to 
actions  brought  by  the  Department 
against  parties  to  recover  claims  which 
should  rot  have  been  paid.  From  time  to 
time  VA  demands  reimbursement  for 
claims  previously  paid  from  parties  such 
as  lenders,  real  estate  brokers,  fee 
appraisers,  or  property  sellers  in  the 
course  of  settlement  negotiations  with 
these  parties  Accordingly,  a  new 
routine  use  31  would  be  added  to  permit 
disclosure  of  necessary  information  to 
such  parties  when  seekmg 
reimbursement  for  claims  or  in  the 
course  of  settlement  negotiations.  This 
authority  is  consistent  with  38  I'  "^  C 
3301(h). 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions. 
or  objections  regarding  the  proposed 
revision  to  this  system  of  records  to  the 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420.  All  relevant  material  received 
before  February  19, 1991.  will  be 
considered.  All  written  comments 
received  will  be  available  for  public 
inspection  at  the  above  address  only 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays)  until  February  22, 1991.  Any 
person  visiting  Central  Office  for  the 
purpose  of  inspecting  any  such 
comments  will  be  received  by  the 
Central  Office  Veterans  Services  Unit  in 
room  132.  Visitors  to  VA  field  Stations 
will  be  informed  that  the  records  are 
available  for  inspection  only  in  Central 
Office  and  will  be  furnished  the  above 
address  and  room  number. 

If  no  public  comment  is  received 
during  the  30-day  review  period  allowed 
for  public  comment,  or  unless  otherwise 
published  in  the  Federal  Register  by  the 
DeparUnent  of  Veterans  Affairs,  the 
amendments  to  55VA26  included  herein 
are  effective  February  19, 1991. 


/Approved;  |anu8r>'  10  1fl91 
Edward  DertvinsVJ 

Secretory 

Notice  of  Amendment  to  System  of 
Records 

The  system  of  records  identified  as 
55VA26.  "Loan  Guaranty  Home, 
Condominium  and  Manufactured  Home 
I^an  Applicant  Records.  Specially 
Adapted  Housing  Applicant  Records, 
and  Vendee  Loan  Applicant-VA"  as  set 
forth  on  page  804  of  the  Federal  Register 
publication  entitled  Privacy  Act 
Issuances,  1987  Comp..  Volume  V.  as 
amended  at  53  FR  49816  December  9. 
1988,  is  amended  b\-  revising  routine 
uses  14  and  20  and  by  adding  a  new 
routine  use  31.  These  routine  uses  now 
read  as  follows:  5SVA26 

System  name. 

Loan  Guaranty  ifome.  Condominium 
and  Manfactured  Fiome  Loan  Applicant 
Records.  Specially  Adapted  Housing 
Applicant  Records,  and  Vendee  Loan 
Applicant  Records — VA. 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

•         •         *        * 

14.  Any  information  in  this  system 
such  as  current  obligor,  prior  obligors, 
debt  outstanding,  current  credit  reports 
cntaining  an  obligor  s  name  and  address 
and  date(s)  and  cause  of  the  default,  and 
loan  account  information  (e.g.,  loan 
account  number,  property  condition, 
legal  description,  date  loan  issued, 
amount  of  loan  and  amount  in  arrears) 
may  be  disclsoed  to  the  U.S.  Department 
of  Justice  or  United  States  Attorneys  in 
order  for  the  Department  of  Justice  of 
U.S.  Attorneys  to  liquidate  a  defaulted 
loan  by  judicial  process,  and  take  title 
on  the  foreclosed  property  in 
accordance  with  State  law.  Any 
information  in  this  system  may  also  be 
disclosed  to  the  Department  of  Justice  Oi 
U.S.  Attorneys  in  order  for  the  foregoing 
parties  to  prosecute  or  defend  litigation 
involving  or  pertaining  to  the  United 
States.  Any  relevant  information  in  this 
system  may  also  be  disclosed  to  other 
Federal  agencies  upon  the.r  request  in 
connection  with  review  of 
administrative  tort  claims  and  potential 
tort  claims  filed  under  the  Federal  Tort 
Claims  Act.  28  U.S.C.  2672.  the  Military 
Claims  Act.  10  U.S.C.  2733,  and  other 
similar  claims  statutes. 
*        •        •        •        « 

20.  Any  information  in  this  system, 
such  as  a  loan  applicant's  or  a  defaulted 
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obligors  (i.e  .  a  defaulted  obligor  is  an 
individual  that  has  not  performed  one  or 
more  of  the  required  obligations  under 
the  terms  of  the  loan  instruments)  name 
and  address,  property  address,  balance 
of  debt,  amount  of  debt  owed  per  month, 
loan  account  number,  credit  reports  and 
reasons  for  notice  to  quit,  may  be 
disclosed  to  fee  attorneys,  fee 
appraisers,  management  brokers, 
process  servers,  subordinate 
lienholders.  title  companies,  and 
abstractors  for  the  purposes  of  loan 
approval  or  loan  termination  of  direct  or 
vendee  loans  by  judicial  or  nonjudicial 
means,  to  obtain  possession  of  VA 
property  in  cases  of  default  or 


Foreclosurf  to  issue  nnJ  pos'  Demands 
for  Possession  or  Notices  to  Quit,  to  Hie 
ludQments  (hens)  in  dccordnnc  e  with  ^ 
State  and  local  law  and  to  (.arry  (v.A  dU 
other  nc'pssurv  VA  progrdm 
r.;sponsibi..ties.  VA  fee  attorneys  rt^.^N 
disclose  record  mforn-.ation  '  ont  iined 


therein  to  t.'le  ..isurar.c 


■.e  companies  and 
f'le  agents,  for  Trustee  s  sale 
advcrtiseinents,  ar;  ;  ^o  s^ibordinate 
l.enhoide-s.  This  dis^.l-jsure  authority  b\ 
VA  fee  attorneys  is  consistent  with  ^H 
L!  SX:  3301  (p)  and  (h). 


31.  .■\nv  information  m  'he  system  maj, 


be  disclosed  to  the  lender  or  holder  of  a 
VA  guaranteed  loan,  or  their  attorneys, 
,n  support  of  a  decision  by  VA  to  reject 
a  claim  under  guaranty,  demand 
reimbursement  for  a  claim  previously 
paid,  or  in  the  course  of  settlement 
negotiations.  When  a  demand  for 
reimbursement  will  be  made  against  a 
party  other  than  the  lender  or  holder, 
such  as  the  real  estate  broker,  fee 
appraiser  or  seller  of  the  property  the 
information  may  be  disclosed  to  the 
party  and  its  attorneys. 

|KR  Doc.  tn-1257  F;)ed  1-17-91,  8  4s  am) 
BIUIMG  C006  »320-01-li 


Sunshine  Act  Meetings 


This  section  of  fhfe  FEDERAL  REGISTER 
contains  notices  of  meetings   published 
under  the   "Govemnr»ent   in  the   Sunshine 
Act"    (Pub    L    94-409)   5   USC    552b(e)(3) 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisons  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:31  p.m.  on  Tuesday,  January  15, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  protiable  'd.'ure  of 
certitin  insured  hanV.s. 


Recommendations  concerning  administrative 
enforcement  proceedings. 

Matters  relating  to  the  Corporalic  n  s 

corporate  activities. 
Matters  relating  to  a  ctrtain  fmancia! 

institution. 
.Matters  conoirninR  insuranre  drptisii 

f-'alemenls. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  T.  Timothy  Ryan.  Jr.  (Off'ce  of 
Thrift  Super\'ision),  concurred  in  by 
Director  Robert  L.  Clarke.  Di.-ector 
(Comptroller  of  the  Currency),  Vice 
Chairman  Andrew  C.  Hove,  Jr.,  and 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
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earlier  notice  of  the  meeting  was 

practicable:  thai  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2j.  (c)(4), 
(c)(G),  (c)(8).  (c)(9){A)!ii),  and  (cK9){Bl  of 
the  "Government  in  the  Sunshine  Act" 
(5  US  C.  562b!c)2),  (c)(4),  (c)(6).  ir)(81, 
(c)(91(Aj(ii),  and  (c)(9HB)l. 

The  meeting  was  held  in  the  Board 
Room  of  the  KDIC  Building  located  at 
550  -  17th  Street,  NW,.  Washington.  DC. 

Dated:  January  16.  ISWl 
Federal  Deposit  Insiirance  Corpoid'ain 
Hoyle  L.  Robinson, 
Ex  ecu:!  ve  Sec  -^tary 
ipR  Doc  9i-i4::3  Filed  i-ib-'.n,  ;.3.i  p.T.| 
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January  18,  1991 


Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 


30  CFR  Parts  56  and  57 

Safety  Standards  for  Explosives  at  Metal 

and  Nonmetal  Mines;  Final  Rule 


1070 


Federal  Register  /  Vol.  50.  No.  13  /  Friday,  January  1Q,  1091  /  RuLs  and  Rcgulutions 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  S6  and  57 

RiN  1219-AA17 

Safety  Standards  for  Explosives  at 
Metal  and  Nonmetal  Mines 

AOENCv:  Mine  Safety  and  Health 
Adiiinistralion.  Labor. 
ACTION:  Finn!  ruin. 


summary:  This  final  rule  updates  and 
clanfies  the  Mine  Safety  and  Health 
Administration's  (MSHA)  safety 
standards  for  explosives  at  metal  and 
nunmetal  mines.  These  revisions 
upgrade  existinx  provisions  consistent 
with  technological  advances  in  mining. 
eliminaU?  duplicative  and  unnecessary 
standards,  and  provide  alternative 
methods  of  compliance. 
EFFeCTlVE  DATE;  March  19. 1991. 
FO«  FURTHER  INFORMATION  CONTACr 
Patricia  W.  Siivey,  Director,  Office  of 
S'.andards,  Regulations,  and  Variances, 
MSHA  (703)  235-1910. 
SUPPtEMENTARY  INFORMATION: 

\.  Paperwork  Reduction  Act 

The  final  rule  contains  no  information 
collection  paperwork  requirements 
s:ibiect  to  the  Paperwork  Reduction  Act 
of  1980. 

n.  Rulemaking  Background 

MSHA  announced  the  availability  of  a 
preproposal  draft  for  the  explosives 
(subpart  E)  standards  on  August  20, 1964 
(49  FR  33087). 

After  reviewing  suggestions  and 
rvcommendations  from  mine  operators, 
labor  groups,  and  other  interested 
parties,  MSHA  published  a  proposed 
rule  in  the  Federal  Register  for 
Explosives  on  November  10. 1988  (53  FR 
45487).  Public  hearings  were  held  in 
April  1989  for  the  explosives  standards. 
MSHA  received  and  reviewed  written 
and  oral  statements  on  the  proposed 
rule  from  all  segments  of  the  mining 
ciimmunity. 

The  standards  in  part  56  apply  to  all 
s  irface  metal  and  nonmetal  mines; 
those  in  part  57  apply  to  underground 
and  surface  areas  of  underground  metal 
and  nonmetal  mines.  The  final  rule 
arranges  the  standards  in  subpart  E  of 
parts  56  and  57  into  related  categories. 
They  are  storage:  transportation;  use; 
electric  blasting;  nonelectric  blasting; 
extraneous  electricity;  equipment/tools, 
maintenance;  and  general  restrictions. 
Each  standard  is  provided  with  a  title 
for  easier  accessibility.  Definitions  in 
i  i  56/57.6000  pertain  to  subpart  E  and 
precede  the  standards.  To  aid  in 


comparing  the  existing  standards  witfi     y 
the  revised  standards  a  derivation  tabig/ 
and  a  distribution  table  have  been    / 
included.  These  tables  cross-referr/ce 
the  existing  standard  numbers  wjrti  the 
final  standard  numbers.  ^^ 

III.  Discussion  and  Summary  of  the  Final 
Rule 

A.  General  Discussion 

Hazards  associated  with  explosive 
material  have  historically  been  a  leading 
cause  of  many  serious  injuries  and 
fatalities  in  metal  and  nonmetal  mines. 
Precautions  to  safeguard  against  these 
hazards  are  an  essential  part  of  any 
effective  mine  safety  program.  In  some 
cases,  it  is  advisable  to  include 
redundancy  in  standards  to  prevent  the 
hazards  associated  with  misfires. 
Crenerally,  subpart  E  standards  focus 
upon  hazards  which  may  be  present 
when  persons  use  or  work  near 
explosive  material  at  metal  and 
nonmetal  mines.  The  safety  measures 
that  are  necessary  depend  upon  the 
nature  of  the  hazards  involved.  In  some 
instances,  the  standards  prohibit  certain 
actions  so  as  to  avoid  a  situation  which 
could  lead  to  a  premature  detonation. 
Other  standards  set  out  correct 
procedures  to  be  followed  when 
working  with  explosive  material.  New 
developments  in  the  field  h.ive  been 
reviewed  and  are  addressed  where 
nocessarj'.  These  include  nonelectric 
Initiation  systems  such  as  shock  tube 
systems,  gaseous  initiation  systems,  and 
miniaturized  detonating  cord  systems; 
the  use  of  sequential  timers  and  other 
in-hole  blast  delay  techniques;  and  bulk 
mixing  and  loading  technology. 

P  Transfers 

Two  standards  are  transferred  to 
sjbpart  F.  Drilling  and  Rotary  jet 
Piercing.  Existing  §§  56/57.P107  prohibit 
the  drilling  of  holes  where  there  is 
danger  of  intersecting  a  charged  or 
misfired  hole.  Existing  §§  56/57.6135 
prohibit  collaring  holes  in  bootlegs. 
These  standards  will  be  renumbered 
§§  56/57.7055  and  56/57.7056, 
respectively.  A  clarifying  change  has 
been  made  to  the  wording  of  5§  56/ 
57.6107.  The  phrase  "charged  "  hole  has 
been  replaced  with  "a  hole  containing 
explosives,  blasting  agents  or 
detonators"  to  make  the  wording 
consistent  with  language  used  in 
subpart  E. 

C.  Deletions 

Existing  S  56.6046.  which  requires  that 
vehicles  containing  explosives  or 
detonators  be  maintained  in  good 
condition  and  be  operated  at  a  safe 
speed  and  in  accordance  with  aH  safe 


operating  practices,  is  deleted  since 
other  standards  address  the 
maintenance  or  safe  operation  of 
vehicles.  Existing  §§  50/57.6108,  which 
requires  that  fuse  and  igniters  be  stored 
in  a  cool,  dry  place  away  from  oils  or 
grease  are  deleted  since  both  safety  fuse 
and  igniter  cord  are  defined  as  Class 
"C"  explosives  and  are  covered  under 
MSHA's  storage  requirements  for 
explosives.  Existing  §  56.6132.  which 
requires  delay  connectors  to  be  treated 
end  h.indled  with  the  same  safety 
precautions  as  detonators,  is  deleted 
because  delay  connectors  are  defined  as 
detonators. 

Existing  §§  56/57.0139  prohibit 
blasting  areas  from  being  re-entered 
after  firing  until  concentrations  of 
smoke,  dust,  and  fumes  have  been 
reduced  to  limits  determined  by  the  air 
quality  standards.  This  standard  is 
deleted  since  the  hazards  are  addressed 
by  the  post-blast  examination 
requirements  of  final  §§  56/57.6306  and 
by  the  allowable  concentrations  of 
blast-generuted  g.ises  in  the  existing  air 
quality  standards. 

Existing  §§  56/57.6140.  concerning 
extraneous  electricity,  are  deleted  as 
redundant  with  other  standards  dealing 
with  extraneous  electricity. 

The  existing  introductory  statements, 
designated  §§  56/57.6000,  state  that  the 
term  "explosives"  includes  "blasting 
agents."  Commentcrs  suggested  deletion 
of  the  introductory  statement.  MSHA 
agrees  and  is  including  specific  language 
in  ll-.e  standards  which  clarifies  the 
applicability  of  each  standard  with 
respect  to  blasting  agents  and 
explosives. 

Commenters  objected  to  the 
requirement  of  §  50.6330  that  holes  be 
stemmed  as  unrelated  to  safety  and 
unnecessary.  Explosive  manufacturers, 
many  users,  and  MSHA  recognized  that 
Lhe  practice  of  stemmi.ng  increases  the 
efficiency  of  explosive  material  and 
contributes  to  safety  by  minimizing 
llyrock  and  reducing  the  need  for 
secondary  blasting.  However,  the  safety 
aspects  of  flyrock  and  secondary 
blasting  are  addressed  in  final  §§  56/ 
57.6306  and  56/57.6312.  For  example, 
f  nal  §§  56/57 .6306(d)  require  all  persons 
to  be  out  of  the  blast  area  or  in  a 
protected  location  when  the  blast  is 
fired.  The  practice  of  stemming  can, 
therefore,  be  left  to  the  discretion  of  the 
mine  operator,  and  the  stemming 
requirement  is  deleted  from  the  final 
rule. 

D-  Incorporation  by  Reference 

Existing  §§  56/57.6020  incorporate  by 
reference  "the  current  American  Table 
of  Distances  for  Storage  of  Explosives" 
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published  by  the  Institute  of  Makers  of 
Explosives  (IME).  The  preproposa!  draft 
incorporated  directly  into  the  standard 
the  pertinent  parts  of  the  table  and  the 
National  Fire  Protection  Assocation's 
(NFPA)  table,  "Separation  Distances  of 
Ammonium  Nitrate  and  Blasting  Agents 
from  Explosives  or  Blasting  Agents" 
(NFPA  495-1985).  Commenters 
suggested  deleting  any  reference  to 
either  t.ible  because  the  tables  are  set 
out  in  existing  Bureau  of  Alcohol, 
Tobacco,  and  Firearm  (BATF)  standards 
at  27  CFR  55.218.  While  a  long-standing 
interagency  agreement  provides  for 
MSHA  enforcement  of  BATF  standards. 
MSHA  believes  that  specific  hazards 
unique  to  mining  exist  on  mine  property 
and  dictate  the  use  of  tables  which 
spi!cificaily  address  them.  For  example. 
the  IME  table  provides  excellent  safety 
guidance  but  is  primarily  directed  at 
protecting  areas  outside  of  mine 
property.  Accordingly,  MSHA  in  its 
proposed  rule  replaced  the  incorporation 
by  reference  with  tables  of  distances 
specifically  directed  toward  mining. 
Thus,  for  part  57  the  term  "inhabited 
buildings"  was  replaced  with  "mine 
buildings,  underground  mine  openings, 
fans,  dams  and  electric  substations"  to 
address  the  risk  to  miners,  including 
underground  miners,  from  the  initiation 
of  a  surface  storage  facility.  For  part  56. 
the  definition  was  replaced  with  "mine 
buildings,  dams,  and  electric 
substations"  to  afford  protection  at 
surface  operations.  MSHA  retains  its 
own  tables  of  separation  distances  in 
the  final  rule,  after  carefully  weighing 
the  merits  of  using  existing  tables  of 
separation  distances  used  by  other 
organizations,  as  necessary  to  ensure 
adequate  safety  protection  for  miners. 

E.  Performance  Language 

In  developing  the  final  rule, 
performance-oriented  criteria  has  been 
used  rather  than  specification  language, 
where  appropriate.  With  performance- 
oriented  language,  a  final  standard  sets 
out  aspects  of  the  safe  use  of  explosive 
material  as  an  objective  to  be  met.  As 
long  as  the  safely  objective  is  achieved, 
the  agency  allows  the  operator  to  use 
the  compliance  method  that  is  most 
appropriate.  However,  in  standards 
where  a  necessary  and  accepted  margin 
of  protection  is  provided  and  where 
safety  is  enhanced  by  a  precise 
statement  of  a  specific  requirement, 
specifications  are  retained. 

The  distances  used  in  the  final 
standards  are  taken  from 
lecommendations  of  consensus 
standards,  expert  organizations,  and 
manufacturers'  publications.  To 
illustrate,  areas  around  magazines  must 
be  kept  clear  of  combustible  malenal  for 


specified  distances  because  fires 
initiated  by  nearby  lightning  strikes 
have  resulted  in  the  explosion  of 
magazines.  The  footage  requirements  of 
the  applicable  standard  conform  with 
IME  Safety  Library  Publication  No.  3. 
"Suggested  Regulations"  (section  5.6  r 
and  s).  1985  edition.  BATF  regulations  27 
CFR  55.215, 1989  compilatioa  and  the 
NFPA  495-1990.  Section  ft-B 
Miscellaneous  Safety  Precautions. 

In  cases  where  the  potential  source  of 
ignition  in  a  mine  environment  is 
electncity.  the  current  could  pass 
through  such  alternative  conductive 
paths  as:  (1)  The  earth.  (2)  damp 
timbers.  (3)  metal  pipelines.  (4) 
machinery  housings,  (5)  track  rails,  (6) 
metal  fences,  or  (7)  a  conductive  rock 
strata  that  lies  on  top  of  or  between  two 
noncnnductive  strata.  The  use  of  electric 
detonators,  spark-sensitive  explosive 
material  and  new  forms  of  blasting 
agents  and  explosives  reinforce  the  need 
fur  a  routinely  implemented  separation 
distance. 

The  agency  retains  specific  separation 
requirements  from  sources  of  electricity 
and  fire  in  standards  that  address 
electrical  distribution  circuits;  electrical 
substations:  welding  and  other  sparks: 
and  open  flames  and  smoking.  The 
distances  used  are  taken  from  the  IME 
Safety  Library  publications,  the  Atlas 
Powder  Company  "Handbook  of  Electric 
Blasting  ■  (1985),  "the  Dupont  "Blaster's 
Handbook  "  (1978).  Bureau  of  Mine's 
Circular  54  and  the  NFPA  495-1990. 

F.  Definitions 

Active  woriiings.  The  final  rule 
deletes  the  definition  of  "active 
workings. '  Where  relevant,  the  final 
standards  include  specific  language 
relating  to  the  places  where  persons 
work  or  travel. 

Awprivan  Table  of  Distances.  The 
final  rule  deletes  the  definition  of  "The 
American  Table  of  Distances"  because 
the  tabic  is  not  included  as  part  of  the 
finHl  standards.  However.  MSHA  will 
continue  to  enforce  the  BATF 
regulations  under  the  existing 
Memorandum  of  Understanding 
between  MSHA  and  BATF  (45  FR  25664. 
Apnl  15,  1980).  The  American  Table  of 
Distances  is  published  in  the  BATF 
regulations  at  the  present  time  and  will 
continue  to  be  enforced  by  MSHA.  The 
MSHA  tables  of  distances  included  in 
the  rule  are  not  inconsistent  with  the 
American  Table  of  Distances  but 
provide  an  additional  margin  of  safety 
for  miners. 

Attending.  This  newly  defined  term 
allows  for  fiexibility  in  securing  areas 
containing  explosive  material,  including 
areas  to  be  blasted.  It  is  performance- 
oriented  and  allows  for  electronic  or 


video  monitoring  devices  as  well  as  the 
actual  presence  of  an  individual.  The 
term  appears  in  {  J  56/57.6130.  Explosive 
material  storage  facilities.  56/57.6132 
Magazine  requirements.  56/57.6133 
Powder  chests,  57.6161,  Auxiliary 
facilities,  56/57,6202  Vehicles,  56/ 
57.6306  Loading  and  blasting,  and  56/ 
57.6313  Blast  site  security.  Under  the 
language  of  the  final  rule,  storage 
facilities  can  always  be  locked  as  an 
alternative  to  attending  the  facilities. 
MSfL\  recognizes  that  securing  of 
explosive  material  from  potential  misuse 
is  an  inherent  aspect  of  safety 
protection.  Tampering  with  explosive 
material  by  non-mining  or  untrained 
personnel  can  lead  to  accidents  on  mine 
property.  In  response  to  comments 
received,  MSHA  acknowledges  that  at 
underground  mines,  trespassing  by  non- 
mining  personnel  has  been  minimal,  and 
has  modified  the  final  rule  to  allow  for 
underground  mines,  that  the 
underground  blast  site  can  be 
considered  attended  when  all  access  to 
the  mine  is  secured  from  unauthorized 
entry  The  definition  of  attended  for 
underground  mines  (§  576000)  stresses 
that  underground  areas  of  a  mine 
containing  explosive  material  can  be 
considered  attended  if  the  entry  is 
through  vertical  shafts  or  if  the  entry  is 
through  inclined  shafts  or  adits  and  the 
portals  are  locked. 

Blasting  agent.  The  final  rule 
definition  up<dales  the  existing  reference 
periaining  to  any  substance  classified  as 
a  blasting  agent.  MSHA  continues  to 
adopt  the  US.  Department  of 
Transportation  (DOT]  classification 
system,  recognizing  that  the  mining 
industry  is  familiar  with  the  DOT 
system  of  requiring  manufacturers  of 
explosive  material  to  label  the 
packaging  before  it  can  be  transported 
over  the  road 

Blast  area.  The  final  rule  changes  the 
phrase  "blasting  area"  to  'blast  area" 
for  consistency.  The  characteristics  to 
be  considered  in  determining  the  blast 
area  have  been  listed  in  the  definition  in 
order  to  more  clearly  state  its  intent. 
Good  blasting  practices  dictate  that  the 
operator  must  determine  the  safe  blast 
area  prior  to  blasting.  This  area  must  be 
known  to  ensure  the  safety  of  miners 
who  remain  within  the  blast  area. 
Theses  miners  are  required  to  be  in  a 
blasting  shelter  or  obtain  other  suitable 
protection.  The  presence  of  "gases'  is 
added  as  a  determinant  of  the  blast  area 
since  toxic  gases  associated  with 
blasting  can  cause  serious  injury  and 
death.  The  MSHA  air  qualify  standards 
establish  the  permissible  exposure  limits 
for  toxic  gases.  The  term  "shock  wave" 
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has  been  added  to  clarify  the  term 
"concussion." 

Blasting  cap.  The  final  rule  deletes  the 
existing  definition  of  "blasting  cap."  The 
term  is  commonly  understood  to  be  a 
detonator  which  is  initiated  by  a  safety 
fuse. 

Blasting  circuit.  The  existing  MSHA 
definition  of  "Blasting  circuit"  limiting 
the  term  to  electric  circuits  is 
inappropriate.  As  a  result  of  new 
technology,  many  non-electric  blasting 
circuits  are  now  in  use.  The  final  rule 
contains  no  definition  for  blasting  circuit 
because  the  term  can  apply  to  either 
electric  or  nonelectric  circuits.  Where 
used,  its  application  is  made  clear  by 
the  language  of  the  standard. 

Blast  site.  This  newly  defined  term 
describes  the  area  where  specific  safety 
precautions  must  be  taken  during 
loading  of  blastholes.  The  term  is  taken 
from  the  IME  Safety  Library  publication 
No.  12.  "Glossary  of  Commercial 
Explosives  Industry  Terms"  (January 
1985).  The  "blast  site"  is  considerably 
smaller  in  size  than  the  "blast  area"  and 
is  intended  to  provide  protection  for 
miners  engaged  in  blasthole  loading 
activities  and  miners  engaged  in  other 
non-blasting  activities  in  the  vicinity. 

Activity  at  the  blast  site  unrelated  to 
loading  increases  the  probability  of 
injury  associated  with  explosives- 
handling.  Only  activities  related  to 
loading  is  permitted  within  the  blast 
site.  The  distance  set  out  in  the 
definition  is  a  reasonable  distance  to 
separate  the  loading  operations  from 
other  operations  which  may  interfere 
with  preparations  for  the  blast  or  be 
affected  by  a  premature  detonation  of  a 
limited  size.  Mining  activities  such  as 
drilling,  overburden  removal,  mucking 
and  hauling  is  permitted  to  continue 
uninterrupted  at  the  mine  at  a  distance 
which  does  not  interfere  with  loading 
activities.  This  area  of  inactivity  will 
provide  assurance  that  mine  vehicles 
will  not  damage  the  explosive  materia! 
being  handled  or  disturb  the  blastholes 
being  loaded.  It  will  also  minimize  the 
possibility  of  injury  to  miners  from  a 
premature  detonation  and  reduce  the 
likelihood  that  miners'  activities  such  as 
drilling  or  mucking  could  cause  a 
premature  detonation.  The  final  rule 
definition  includes  not  only  "loaded 
holes"  but  also  "holes  to  be  loaded." 
This  inclusion  recognizes  that  the  entire 
loading  process  often  progresses  at  a 
rapid  rate.  It  ensures  that  miners 
engaged  in  non-blasting  activities  will 
not  be  within  the  50-foot  protected  area 
unknowingly. 

Blasting  switch.  The  final  rule  deletes 
the  existing  definition  of  blasting  switch 
and  incorporates  the  definition  itself 
into  the  standard  in  which  it  is  used 


(§§  56/57.6404)  and  into  the  definition  of 
"safety  switch."  Because  the  term 
appears  only  in  these  instances,  it  is  not 
necessary  to  have  a  separate  definition 
of  the  term. 

Booster.  The  final  rule  deletes  the 
existing  definition  because  the  term 
"booster"  is  not  used  in  the  final  rule. 

Capped  Fuse.  The  final  rule  deletes 
the  existing  definition  because  the  term 
"capped  fuse"  is  not  used  in  the  final 
standards. 

Capped  primer.  The  final  rule  deletes 
the  existing  definition  because  the  term 
"capped  primer"  is  not  used  in  the  final 
rule. 

Delay  connector.  The  final  rule 
deletes  the  existing  definition  because 
the  definition  for  "detonator"  used  in  the 
final  rule  addresses  delay  connector. 

Detonating  cord.  The  final  rule 
clarifies  the  existing  definition.  The 
phrase  "used  to  initiate  other 
explosives"  is  added  to  ensure  that 
detonating  cord  is  not  confused  with 
other  initiating  devices. 

Detonator  The  existing  definition  is 
revised  for  clarity  by  including 
examples  of  commercially  available 
detonating  devices.  In  response  to 
comments  received.  MSHA  has  clarified 
the  definition  by  adding  that 
"detonator"  does  not  include  detonating 
cord.  The  final  definition  states  that 
detonators  may  be  either  "Class  A"  or 
"Class  C"  detonators  as  classified  by 
DOT.  DOT  makes  this  classification  on 
the  basis  of  its  test  results.  When  more 
than  90  percent  of  the  devices  tested  in  a 
package  explode  practically 
simultaneously,  they  are  classified  as 
Class  A  detonators.  Class  A  detonators, 
as  packaged,  are  more  likely  to  mass 
detonate  than  Class  C  detonators.  Extra 
caution  must  be  exercised  when  storing, 
transporting  or  using  Class  A 
detonators. 

Electric  blasting  cap.  The  final  rule 
deletes  this  definition  because  the  term 
"electric  blasting  cap"  is  readily 
understood  by  persons  in  the  mining 
community  who  use  and  handle 
explosives. 

Emulsion.  The  definition  of  emulsion 
is  added  to  the  final  rule  to  distinguish  it 
from  slurry  or  water  gel.  The  definitions 
for  emulsion,  slurry  and  water  gel  are 
taken  from  IME  Safety  Library 
Publication  No.  12. 1985  edition. 

Explosive.  The  final  definition 
clarifies  the  existing  definition  by 
stating  that  the  DOT  document 
referenced  is  an  October  1, 1989. 
publication  on  transportation  of 
explosives.  MSHA  will  continue  to  use 
the  DOT  classification  system  to 
determine  which  substances  are  to  be 
treated  as  explosives  and  blasting 
agents.  The  classification  system  is  used 


industry-wide  and  provides  appropriate 
groupings  of  explosive  material  having 
similar  characteristics  as  determined 
through  DOT  tests.  The  labeling  of 
explosives  according  to  this 
classification  is  in  wide-spread  use  and 
provides  an  effective  means  of 
identification.  Classification  labels  are 
placed  on  products  by  the  manufacturer 
and  are  present  when  the  products  are 
brought  onto  mine  property.  Mine 
operators  are  familiar  with  these  labels 
and  can  readily  identify  the  hazard  class 
of  the  explosive  material. 

The  Agency  is  aware  that  DOT  has 
published  a  proposed  rule  (55  PR  18438. 
May  2, 19^0)  to  revise  its  regulations  for 
the  hazard  classification,  packaging  and 
hazard  communication  requirements 
applicable  to  explosives  contained  in 
parts  171-180  of  Title  49  of  the  Code  of 
Federal  Regulations.  MSHA  is  following 
this  rulemaking  closely.  The  approach 
adopted  by  DOT,  a  lead  agency  in  this 
area,  appears  to  be  satisfactory  and  may 
well  be  adopted  by  MSHA  at  some  point 
after  completion  of  the  DOT  rulemaking. 
At  this  time.  DOT  has  not  yet 
promulgated  a  final  rule  revising  its 
hazardous  material  regulations. 
Therefore,  MSHA  will  continue  to  use 
the  existing  DOT  system. 

Explosive  material.  This  newly 
defined  term  includes  "explosives," 
"blasting  agents"  and  "detonators"  as 
explosive  material  and  is  used  many 
times  throughout  the  final  rule.  It 
eliminates  repetition  of  the  terms 
"explosives,"  "blasting  agents."  and 
"detonators"  and  allows  for  the  deletion 
of  the  introductory  application 
statements  appearing  as  existing  §§  56/ 
57.6000. 

Flash  point.  The  final  rule  adopts  the 
definition  used  in  subpart  C,  Fire 
Prevention  and  Control,  section  56/ 
57.4000.  This  definition  conforms  with 
the  definition  of  "flash  point"  in  the 
NFPA's  "Fire  Protection  of  Diesel  Fuel 
and  Diesel  Equipment  in  Underground 
Mines,"  NFPA  124-1988.  Flash  point  is 
defined  as  the  minimum  temperature  at 
which  a  liquid  releases  sufficient  vapor 
to  form  a  fiammable  vapor-air  mixture 
near  the  surface  of  the  liquid. 

Igniter  cord.  The  existing  definition  is 
retained  with  editorial  changes.  The 
definition  is  necessary  to  avoid 
confusion  with  other  initiating  devices. 

Laminated  partition.  In  response  to 
comments  received.  MSHA  has  added 
this  definition  to  clarify  what  may  be 
used  as  an  equivalent  alternative  to.4- 
inches  of  hardwood  separating 
detonators  from  other  explosive 
material.  The  phrase  "laminated 
partition"  appears  in  §§  56/57.6133  and 
56/57.6201.  Commenters  suggested  that 
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the  Agency  broaden  the  definition  to 
allow  other  combinations  of  material  to 
constitute  laminated  partitions.  MSHA 
incorporates  this  suggestion  into  the 
final  rule  along  with  the  requirement 
that  appropriate  testing  be  done.  MSHA 
modified  the  term  in  the  final  rule  by 
stating  that  the  materials  must  be 
bonded  and  consist  of  minimum  nominal 
dimensions.  The  definition  is  derived 
from  the  IME  Safety  Library  Publication 
Number  22,  "Recommendations  for  the 
Safe  Transportation  of  Detonators  in  a 
Vehicle  with  Certain  Other  Explosive 
Materials.  (January  1, 1985)." 

Loading.  The  definition  is  added  to 
standardize  and  clarify  this  important 
aspect  of  blasting  activities.  The  use  of 
"charge"  as  synonymous  with  "load" 
has  resulted  in  some  confusion  within 
the  mining  community.  MSHA  has 
determined  the  exclusive  use  of  "load" 
to  be  descriptive  of  the  process  of 
placing  explosive  material  in  a  hole  or 
against  material  to  be  blasted. 

Magazine.  The  final  rule  deletes  the 
definition  of  "magazine"  since  it  is 
commonly  understood  in  the  mining 
community.  The  construction 
requirements  for  a  surface  magazine 
appear  in  final  §§  56/57.8132. 

Misfire.  The  complete  or  partial 
failure  of  explosive  material  to  detonate 
as  planned  is  considered  a  misfire. 
Normally,  spillage  of  explosive  material 
is  not  considered  a  misfire  since  there  is 
no  attempt  to  detonate  at  the  time  the 
spill  occurs.  The  final  definition 
substitutes  the  terms  "explosive 
material"  for  "blasting  charge"  and 
"detonate"  for  "explode"  for 
consistency  in  terminology.  Misfires 
have  occurred  for  a  variety  of  reasons, 
including  use  of  inappropriate,  damaged 
or  deteriorated  explosive  material. 
Multi-purpose  dry-chemical  fire 
extinguisher.  The  final  rule  adopts  the 
defirution  used  in  subpart  C,  Fire 
Prevention  and  Control.  §S  56/57.4000. 
which  define  multi-purpose  dry- 
chemical  fire  extinguishers  as  those 
meeting  at  least  the  nationally 
recognized  criteria  for  extinguishers 
with  a  2-A:10-B:C  rating.  These 
extinguishers  are  appropriate  for  use  on 
fires  involving  combustible  solids, 
flammable  and  combustible  liquids,  and 
electric  equipment.  Because  fire 
equipment  manufacturers  designate  the 
weight  of  dry-chemical  agent  in  an 
extinguisher  by  "nominal"  weight  rather 
than  by  "minimum"  weight,  the 
definition  uses  the  term  "nominal"  and 
clarifies  that  the  nominal  weight  must 
be  at  least  4.5  pounds. 

Non-electric  delay  blasting  cap.  The 
final  rule  deletes  the  existing  definition 
because  the  term."non-€lcctric  delay 


blasting  cap"  is  not  used  in  the  final 
standards. 

Powder  chesL  The  final  rule  deletes 
the  existing  definition  for  the  term 
"powder  chest"  since  it  is  commonly 
understood  in  the  mining  community, 
and  the  construction  requirements  for  a 
powder  chest  are  contained  in  §5  56/ 
57.6132, 

Primer.  MSHA  in  its  proposed  rule 
deleted  the  existing  definition  of  primer 
as  a  commonly  understood  term.  Several 
commenters  suggested  that  MSHA 
continue  to  define  the  term,  which  is 
used  in  several  standards.  The  final  rule 
adopts  the  suggestion  and  contains  the 
language  of  the  existing  definition  of 
primer. 

Safety  switch.  The  final  rule  makes 
editorial  revisions  to  the  existing 
definition  of  "safety  switch"  for  clarity 
and  consistency.  The  term  "safety 
switch"  is  used  in  |§  56/57.6403. 

Slurry.  The  definition  of  slurry  is 
added  in  the  final  rule  to  distinguish  it 
from  emulsion  and  water  gel. 

Water  gel.  The  definition  of  water  gel 
is  added  in  the  final  rule  to  distinguish  it 
from  emulsion  or  slurry. 

Working  place.  The  final  rule  deletes 
the  existing  definition  since  the  term  is 
not  used  in  any  of  the  final  standards. 

G.  Section-by-Section  Analysis 

The  following  analysis  examines  the 
final  rule  and  its  effect  on  existing 
standards. 

Storage — Surface  and  Underground 

Sections  56/57.6100    Separation  of 
Stored  Explosive  Material 

This  final  standard  combines  and 
clarifies  exisUng  §S  56/57.6002  and  56/ 
57.6008  and  expands  the  coverage  of 
§§  56/57.8006  to  include  all  forms  of 
blasting  agents  rather  than  only 
ammonium  nitrate-fuel  oil  (ANFO). 
Existing  55  56/57.8002  address  the  need 
to  store  detonators  away  from 
explosives  and  blasting  agents  because 
of  the  sensitivity  of  detonators. 
Paragraph  (a)  of  the  final  standard 
requires  continuation  of  the  practice  of 
storing  detonators  in  separate 
magazines  from  other  explosive 
material  Storing  detonators  separately 
would  reduce  the  chances  of  accidental 
detonation  of  other  explosive  material 
contained  in  the  same  magazine. 

Existing  §5  56/57.6008  deal  with  the 
contamination  of  explosive  material  by 
ingredients  such  as  fuel  oil  (from  ANFO 
mixes)  and  other  blasting  agents. 
Contamination  could  cause 
deterioration  of  the  explosive  material 
and  lead  to  misfires.  In  paragraph  (b)  of 
the  final  standard,  MSHA  adopts 
language  suggested  by  one  commenter 


to  apply  the  standard  to  other  blasting 
agents  in  addition  to  ANFO.  This  is 
necessary  to  keep  pace  with  new  form* 
of  blasting  agents  introduced. 

Sections  56/57.6101    Areas  Around 
Explosive  Material  Storage  Facilities 

The  final  standard  clarifies  the 
intended  coverage  of  existing  §5  56/ 
57.6005.  The  standard  addresses  the 
combustion  hazards  which  can  exist 
near  a  magazine  fro.Ti  either  the  natural 
growth  of  vegetation  or  the 
accumulation  of  other  material  which 
supports  combustion.  Fires  believed  to 
be  initiated  by  nearby  lightning  strikes 
have  resulted  in  the  explosions  of 
several  magazines.  For  this  reason,  it  is 
imperative  to  keep  areas  around 
magazines  clear  of  combustible 
material.  The  rule  requires  the  clearance 
of  combustible  material  from  areas 
surrounding  magazines  and  facilities 
which  store  explosive  material.  The 
language  of  the  standard  conforms  with 
BATF  regulations  (27  CFR  55.215 
Housekeeping),  and  with  IME.  Safety 
Library  Publication  No.  3.  'Suggested 
Regulations"  (sec.  5.6  r  and  s).  (January 
1985), 

Agency  experience  indicates  that  low 
intensity  rubbish,  brush,  and  dry  grass 
fires  do  not  normally  exceed  a 
potentially  hazardous  temperature  at  the 
magazine  if  a  25-foot  clearance  is 
maintained.  This  is  reflected  in 
paragraph  (a)  of  the  rule.  Paragraph  (b) 
requires  a  separation  of  50  feet  between 
storage  facilities  and  stored 
combustibles,  such  as  mine  timbers  and 
fuels.  Fires  form  these  sources  normally 
burn  with  higher  intensity,  and 
distances  greater  than  those  needed  for 
protection  from  rubbish  and  brush  fires 
are  required  to  ensure  that  an  excessive 
temperature  is  not  reached.  Both  of 
these  distances  are  the  recognized 
industry  consensus  figures  as  published 
in  the  NFPA  495-199a  chapter  3.  section 
6-8,  as  well  as  in  other  BATF  and  IME 
publications. 

In  addition,  combustible  liquids  have 
occasionally  been  stored  in  the  vicinity 
of  a  storage  facility.  Final  §5  56/57.6101 
address  the  mandatory  drainage 
requirements  for  storage  tanks 
containing  combustible  liquids. 

The  phrase  "unnecessary  combustible 
materials"  is  deleted  since  no 
combustible  material  should  be  allowed 
to  accumulate  or  be  stored  near 
magazines.  Live  trees  10  feet  or  taller 
are  less  combustible  than  the  other 
substances  covered  by  the  standard. 
Removal  of  these  trees  is  not  reuqired. 
The  headings  for  §5  56/57.6101,  56/ 
57.6130.  and  ,56/57.6131  have  been 
changed  for  clarity.  The  phrase  "s,oraj,_ 
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facilities"  has  been  replaced  with 
"explosive  material  storage  Facilities." 

Sections  56/57.6102    Explosive 
Material  Storage  Practices 

This  final  standard  addresses  the 
storage  of  explosive  material  in 
magazines  and  combines  existing  §§  56/ 
57.6007  and  56/?7.6011.  Under  the 
standard,  explosive  material  must  be 
stored  in  a  stable  manner,  not  more  than 
8  feet  high  with  the  brand  and  grade 
readily  identifiable.  Explosive  material 
must  also  be  stored  in  a  manner  which 
would  facilitate  use  of  the  oldest  stock 
first.  Implementation  of  these 
requirements  should  minimize  the 
migration  of  sensitizing  agents  within 
storage  containers  and  ensure  that 
explosive  material  are  not  crushed  or 
dropped,  possibly  resulting  in  unplanned 
detonation.  The  requirements  also 
ensure  stability  of  the  stacked  explosive 
material,  while  providing  ease  of 
handling  and  ready  identification.  Many 
of  the  explosive  materials  on  the  market 
today  have  a  predetermined  shelf  life. 
Misfires  have  occurred  as  a  result  of 
using  outdated  stock.  The  requirement 
for  storage  to  facilitate  the  rotation  of 
stock  addresses  this  hazard.  As 
proposed,  the  existing  requirement  in 
§§  56/57.6007  relating  to  the  storage  of 
explosive  material  with  "top  sides  up"  is 
deleted.  While  this  language  is  intended 
to  further  the  stability  of  the  stacked 
material,  the  Agency  believes  paragraph 
(a  1(3)  of  the  final  standard  requiring 
stacking  explosive  material  in  a  stable 
manner  ensurs  stability.  One  commenter 
questioned  whether  the  language  of  the 
proposed  standard  which  would  have 
allowed  nonelectric  detonating  devices 
to  be  stored  on  nonconducfive  racks 
were  consistent  with  the  BATF 
requirements  for  the  storage  of 
explosive  material  within  magazines. 
The  final  rule  retains  the  proposed 
requirement  that  explosives  be  stored  in 
closed  nonconductive  containers  except 
that  nonelectric  detonating  devices  may 
be  stored  on  nonconductive  racks. 
However,  it  requires  that  for  nonelectric 
detonating  devices,  the  case-insert 
instructions  and  the  date-plant-shift 
code  be  maintained  with  the  product  to 
ensure  that  the  standard  is  consistent 
with  the  intent  of  BATF  storage 
requirements. 

Existing  §§  56/57.6011  require 
explosive  material  containers  to  be 
closed.  Several  existing  standards 
including  §§  56/57.6020.  57.6050.  and 
57,6056  address  the  nonsparking  and 
nonconductive  nature  of  containers. 
Commenters  noted  that  this  requirement 
prohibited  accepted  safe  practices  such 
as  storing  delay  connectors  in  labeled, 
open  bins  and  opening  containers  of 


rolled  detonating  cord  to  cut  and  remove 
specific  lengths.  The  nonconductive 
containers  and  nonconductive  rack 
requirements  of  this  standard  provide 
protection  equivalent  to  closed 
containers  and  allow  for  deletion  of  this 
conductive  container  requirement  with 
respect  to  nonelectric  detonating 
devices.  The  term  "explosive  material" 
is  used  for  uniformity  with  other 
standards  and  adds  clarity.  Consistent 
with  commenters'  suggestions,  the 
standard's  header  has  been  revised. 

BATF  requires  that  a  record  be  kept  of 
the  inventory  of  many  storage  facilities 
because  of  the  possibility  of  theft  and 
subsequent  use.  This  BATF 
recordkeeping  requirement  is  enforced 
on  mine  property  through  the  BATF/ 
MSHA  Memorandum  of  Understanding 
and  is  not  contained  in  the  MSHA 
regulation  because  it  is  more  properly 
regulated  as  a  security  issue  under 
BATF  regulations. 

Sections  56/57.6130    Explosive 
Material  Storage  Facilities 

Existing  §§  56/57.6001  state  that 
detonators  and  explosives  other  than 
blasting  agents  shall  be  stored  in 
magazines,  The  final  rule  addresses 
these  facilities.  It  also  addresses  storage 
facilities  for  blasting  agents  in 
recognition  of  the  many  new  types  of 
products  on  the  market.  The  standard 
contains  the  general  requirements  for 
magazines,  bins,  tanks,  and  certain 
other  facilities  such  as  droptrailers, 
which  can  be  used  to  store  blasting 
agents.  MSHA's  proposed  rule  included 
a  new  requirement  that  facilities  be 
"ventilated."  Commenters  recommended 
use  of  the  phrase  "ventilated  to  prevent 
dampness  and  excessive  heat."  MSHA 
agrees  that  this  language  more  clearly 
reflects  the  intent  of  the  standard  and 
has  included  this  language  in  the  final 
rule.  Many  commenters  pointed  out  that 
mobile  facilities  are  not  ventilated  when 
built  and  for  MSHA  to  require 
ventilation  would  create  an  unnecessary 
burden.  However,  if  is  the  Agency's 
view  that  the  opportunity  for  dampness 
and  excessive  heat  build-up  in 
unventiiated  facilities  creates  an 
unacceptable  environment  which 
increases  the  likelihood  of  product 
deterioration.  Ventilation  ensures  added 
safely  to  mine  personnel  and  is  required 
in  facilities  used  to  store  packaged 
blasting  agents,  MSHA  also  adopted  the 
phrase  in  paragraph  (c)  suggested  by 
one  commenter  that  bins  or  tanks  be 
"locked  or  attended,  or  otherwise  made 
inaccessible  to  unauthorized  entry." 

Because  of  recent  fatalities  in  the  non- 
mining  sector,  both  BATF  and  NFPA  are 
proposing  to  require  the  use  of  DOT 
placards  on  storage  facilities  for  blasting 


agents.  MSHA  will  allow  the  use  of  DOT 
placards  or  other  appropriate  warning 
signs  on  storage  facilities  that  contain 
blasting  agents. 

Sections  56.6131  and  57.6131     Location 
of  Explosive  Material  Storage  Facilities 

Existing  §§  56/57.6020  address 
construction,  location  and  housekeeping 
criteria  for  surface  magazines  and 
incorporates  by  reference  the  IME 
"American  Table  of  Distances."  Final 
§§  56/57.6131  address  the  location  of 
surface  magazines.  Final  §§  56/57.6132 
address  construction  and  housekeeping 
criteria  for  surface  magazines. 
Comments  to  the  preproposal  draft 
suggested  deletion  of  the  incorporation 
because  the  subject  was  covered  by 
BATF  standards  which  are  enforced  by 
MSHA  under  an  Interagency  Agreement. 
BATF  regulations  include  the  "American 
Table  of  Distances,"  the  "Table  of 
Distances  for  Storage  of  Low 
Explosives,"  and  the  "Table  of 
Separation  Distances  of  Ammonium 
Nitrate  and  Blasting  Agents  from 
Explosives  or  Blasting  Agents."  These 
tables  principally  address  the  safety  of 
individuals  off  the  mine  property.  They 
were  deleted  from  the  proposed  rule 
standard  which  was  restructured  to 
provide  increased  safety  for  miners  at 
the  mine  site. 

MSHA  included  its  own  tables  of 
separation  distances  as  Appendix  I  of 
this  subpart.  The  IME  "American  Table 
of  Distances,"  February  1986.  and  the 
NFPA's  "Recommended  Separation 
Distances  of  Ammonium  Nitrate  and 
Blasting  Agents  from  Explosives  or 
Blasting  Agents"  (NFPA  495-1990 
appendix  B)  as  published  in  NFPA  495- 
1990,  as  well  as  tables  of  the 
Department  of  Defense  (DOD).  were 
considered  by  the  Agency  before 
developing  the  MSHA  tables.  It  should 
be  emphasized  that  the  MSHA  tables 
are  specifically  developed  for  hazards 
unique  to  the  mining  environment.  The 
IME  and  NFPA  tables  remain  a  primary 
source  for  separation  distances  in  other 
situations  and  should  be  referred  to  in 
those  cases.  The  DOD  tables  are 
inappropriate  because  military 
requirements  are  tailored  to  military 
environments  which  differ  from  the 
mining  environment. 

Several  comments  received  regarding 
MSHA's  proposed  tables  argued  that  the 
IME  tables  should  be  retained.  These 
commenters  felt  that  the  Agency  had 
insufficient  data  to  justify  the  distances ' 
adopted  and  the  hazards  to  be  protected 
against.  The  Agency  disagrees  and 
retains  its  own  tables  of  separation 
distances  as  necessary  to  ensure 
adequate  safety  protection  for  miners. 
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MSHA  carefully  weighed  the  merits  of 
using  existing  tables  and  determined 
that  none  addressed  hazards 
specifically  associated  with  mining.  The 
Agency  then  developed  its  own  tables 
after  considering  the  distances  used  by 
other  organizations.  MSHA  adopted  the 
IME  distances— which  represent  areas 
of  potential  hazards  from  a  magazine 
detonation  based  on  the  amount  of 
explosive  material  stored.  The  Agency, 
changed  the  objects  that  must  be 
separated  from  the  magazine,  for 
example  mine  openings  instead  of  public 
roads.  Potential  hazards  caused  by  the 
impact  of  a  magazine  explosion  or  mine 
property  were  determined  after 
considering  the  potential  consequences 
of  such  an  explosion  on  mine  property. 
MSHA's  tables  do  not  conflict  with 
BATF  regulations,  and  MSHA  will 
continue  to  enforce  the  BATF 
requirements  under  the  Interagency 
Agreement. 

MSHA  recognizes  that  some  mines  do 
not  have  sufficient  surface  areas  to 
permit  compliance  with  the  tables.  For 
these  mines,  MSHA  allows  an  exception 
based  on  performance  criteria.  The 
criteria  are  intended  to  provide 
protection  from  the  hazards  of  a  surface 
storage  facility  detonation.  Such  a 
detonation  could  endanger  mine 
employees  in  nearby  buildings.  It  could 
also  pose  a  danger  to  other  employees, 
especially  underground  miners,  if  a  mine 
opening,  electric  substation,  dam  or 
mine  ventilation  fan  were  damaged.  The 
standard  requires  a  mine  operator  to 
take  these  hazards  into  consideration 
when  selecting  a  storage  facility 
location.  In  addition  to  natural  or 
artificial  barriers,  features  such  as  the 
natural  topography  of  the  ground  can  be 
considered  in  determining  the  location 
of  the  facility  when  it  is  not  possible  to 
comply  with  the  tables.  An  example  of 
an  acceptable  location  could  be  within 
natural  earth  formations  outside  the 
blast  area.  Another  could  be  a  storage 
facility  placed  in  an  excavation  into  the 
toe  of  a  highwall  in  an  abandoned 
portion  of  the  mine.  While  this 
alternative  is  acceptable  to  MSHA,  the 
Agency  believes  that  where  possible,  it 
is  preferable  to  follow  the  specific 
distances  set  out  in  the  tables  to  ensure 
adequate  and  objective  determination  of 
the  appropriate  location  of  the 
magazine. 

Paragraph  (b)  addresses  inadvertent 
damage  to  a  magazine  and  detonation  of 
its  explosive  material  contents  caused 
by  flyrock  from  a  blast  or  by  electrical 
sources  generated  from  severed 
powerlines.  The  requirement  that 
storage  facilities  be  located  outside  of 
the  blast  area  is  a  new  provision  to 


address  the  accidents,  fatalities  and 
injuries  that  have  occurred  in  recent 
years  from  flyrock. 

The  existing  requirement  for  location 
of  magazines  "away  from"  powerlines  is 
clarified  in  this  final  rule  as  "a  sufficient 
distance  from  powerlines  so  that  the 
powerlines,  if  damaged,  would  not 
contact  the  storage  facility."  This  final 
rule  provides  assurance  that  energized 
powerlines,  when  severed  by  an 
accident  or  a  storm,  will  not  cause  a  fire 
at  the  storage  facility  or  introduce  an 
electrical  current  which  could  cause 
detonation  of  its  contents. 

All  blasting  agents  can  be  affected  by 
heat  generated  from  electric  sources  and 
therefore  are  included  in  the  coverage  of 
this  standard.  The  reference  to  fuel 
storage  areas  in  the  existing  standard 
has  been  deleted  and  is  addressed  in 
final  §§56/57.6101. 

Sections  56/57.6132    Magazine 
Requirements 

Existing  §§  56/57.6020  address 
construction,  location  and  housekeeping 
criteria  for  surface  magazines.  Final 
§§  56/57.6131  address  the  location  of 
explosive  material  surface  magazines. 
Final  §§  56/57.6132  address  construction 
and  housekeeping  criteria  for  surface 
magazines.  The  criteria  apply  regardless 
of  the  nature  of  the  explosive  material 
stored  in  the  magazine. 

This  standard  covers  all  surface 
magazines,  including  any  droptrailers 
intended  for  use  as  a  magazine.  Under 
§§  56/57.6130  detonators  and  explosives 
must  be  stored  in  a  magazine  and 
packaged  blasting  agents  may  be  stored 
in  a  magazine  or  other  facility.  If 
packaged  blasting  agents  are  stored  in  a 
magazine,  the  criteria  of  §§  56/57.6132 
apply.  If  blasting  agents  are  stored  in  a 
facility  other  than  a  magazine,  the 
appropriate  provisions  of  §§  56/57.6130 
would  apply. 

Paragraphs  (a)(1)  and  (a)(2)  of  the 
final  standard  modify  paragraph  (c)  of 
the  existing  standard.  The  structural 
integrity  requirements  of  paragraph 
(a)(1)  are  adopted  as  suggested  by 
commenters.  The  magazine  must 
provide  protection  of  its  contents  from 
the  elements  and  from  potential  impact 
which  could  alter  the  sensitivity  of  the 
explosive  material  or  cause  a 
detonation.  A  structurally  sound 
magazine  also  enhances  safety  by 
contributing  to  the  security  of  the  stored 
explosive  material. 

Paragraph  (a)(2)  of  the  final  rule 
contains  requirements  which  provide 
protection  from  the  sparks  and  heat  of 
nearby  fires  which  could  cause  a 
detonation.  Commenters  suggested  that 
we  clarify  whether  the  proposed 
standard  required  fire-resistant  material 


on  the  inside  or  outside  of  a  magazine. 
The  word  "exterior"  has  been  inserted 
in  the  final  standard  to  clarify  that  fire- 
resistant  material  is  required  on  the 
exterior  of  a  magazine. 

Paragraph  (a)(3)  addresses  the  hazard 
of  magazine  detonation  by  the  impact  of 
a  bullet  on  the  explosive  materia!  stored 
within.  The  large  quantitiesjaf  material" 
stored  magnify  the  destructive  forces 
which  are  generated  if  a  detonation 
occurs.  Three  of  the  last  ten  magazine 
explosions  were  caused  by  bullets 
penetrating  the  magazine.  Various 
methods  for  achieving  bullet  resistance 
are  detailed  in  BATF  regulations  and 
IME  Safety  Library  Publication  No  1. 
"Construction  Guide  for  Storage 
Magazines"  p.  2,  (June  1986).  These 
documents  are  commonly  used  to 
evaluate  what  is  an  acceptable  level  of 
bullet  resistance. 

Paragraph  (a)(4)  requires  that  the 
magazines  have  nonsparking  material 
on  the  inside.  Sparking  material  is 
prohibited  inside  a  magazine  because  of 
the  potential  for  a  spark-generated 
detonation  of  the  magazine  contents. 
This  provision  editorially  revises  the 
existing  standard. 

Paragraph  (a)(5)  addresses  the  need 
for  ventilation  in  a  magazine.  The 
existing  standard  requires  adequate  and 
effectively  screened  ventilation 
openings  near  the  floor  and  ceiling.  The 
performance-oriented  final  standard 
provides  that  the  magazine  must  be 
ventilated  to  control  dampness  and 
excessive  heating.  Dampness  increases 
the  likelihood  of  deterioration  and 
misfires.  Excessive  heat  or  fumes 
increase  the  likelihood  of  detonation  or 
deterioration  of  explosive  material  and 
can  adversely  affect  the  health  and 
safety  of  miners. 

Paragraph  (a)(6)  editorially  modifies 
the  existing  standard  which  requires 
warning  signs  to  be  located  so  that  a 
bullet  passing  through  the  face  of  the 
sign  will  not  strike  the  magazine. 
Paragraph  (a)(7)  of  the  existing 
standard  requires  that  magazines  be 
"kept  clean  and  dry  in  the  interior,  and 
in  good  repair."  The  reference  to  "good 
repair '"  has  been  deleted  from  the  Final 
rule  because  it  is  covered  by  the 
"structurally  sound"  requirements  of 
paragraph  (a)(1).  The  final  rule  retains 
the  "clean  and  dry"  requirements  in 
paragraph  (h)  however,  in  recognition  of 
two  concerns.  First,  if  accumulations  of 
rain,  snow,  and  mud  are  not  removed, 
they  may  deteriorate  or  contaminate  the 
explosive  material  and  alter  their 
physical  and  chemical  nature.  Improper 
detonation  can  result.  In  addition, 
blasting  agents  are  often  stored  in  these 
magazines  with  more  sensitive 
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explosives.  Minor  spills  of  blasting 
agents  which  occur  during  hundling  in 
the  ma^zme  must  be  cleaned  up  to 
prevent  coatamiDation  of  the  explosives. 

Paragraphs  (a)(8)  is  a  new  provision 
which  addresses  fire  and  explosion 
bozards  that  can  exist  from  improper 
hghttng  squipmant  installed  in  a 
magazine.  This  provision  is  consistent 
with  the  BATF  requirement  which 
allows  battery-activated  safety  lights  or 
battery-activated  safety  lanterns  in 
explosive  storage  magazines.  The  IME 
Safety  Library  Publication  No,  3,  §  S.4.5. 
provides  guidance  for  safe  lighting  of  a 
magazine. 

Paragraph  (a)(9)  editorially  revises  the 
existing  requirement  dealing  with  the 
fire  and  explosion  hazards  that  can  exist 
with  improper  heating  devices  in 
magazines.  The  standard  would  allow 
hcHting  of  magazines  in  a  manner  which 
ensures  that  hazards  will  not  be 
introduced  into  the  magazines.  The  IM£ 
Safety  Library  Publication  No.  3,  §  5.4.4. 
provides  guidance  for  safe  heatir^  of  a 
magazine. 

Paragraph  (a)(10j  editorially  revises 
existing  paragraph  (h)  which  requires 
that  magazines  be  kept  locked  securely 
when  left  unattended.  This  provision  is 
designed  to  protect  against  vandalism. 

Paragraph  (a)(ll]  permits  storage  of 
essential  nonsparking  equipment  needed 
to  clean,  maintain  and  operate  the 
facility.  The  existing  standard  does  not 
allow  any  extraneous  material  in  the 
magazine.  Allowing  essential  equipment 
to  be  stored  in  the  magazine  would  not 
affect  the  safe  storage  of  explosive 
material  but  would  ensure  that  the 
magazine  is  effectively  maintained. 

Paragraph  (b)  addresses  the  bonding 
and  grounding  of  nonmetal  magazines. 
The  existing  standard  requires  electrical 
bonding  and  grounding  if  const.'-ucted  of 
metal.  Several  commenters  suggested 
that  these  requirements  be  deleted. 
MSHA  agrees  with  comments  with 
respect  to  grounding  of  metal  magazines. 
A  metal  magazine  resting  on  the  earth 
will  likely  dissipate  static  electricity 
without  a  grounding  rod.  Metal  97 
structures  are  an  effective  shielil  from 
lightning  and  offer  a  satisfactor/  path  to 
earth  when  the  metal  is  resting 
uninsulated,  on  the  ground.  A  Bureau  of 
Mines  research  contract  report. 
"Evaluation  of  Surface  Storage  Facilities 
for  Explosives.  Blasting  Agents  and 
Other  Explosive  Material,"  [une  1. 1983. 
concluded  that  metal  magazines  do  not 
have  to  be  grounded  and  recommended 
that  metal  portions  of  nonmetal 
magazines  be  bonded  together  and 
grounded  to  ensure  that  all  metal 
portions  are  at  the  same  electrical 
potential.  The  proposed  rule  deleted  the 
requirement  for  grounding  of  m*>tal 


magazines.  The  final  standard  requires 
that  conductive  portions  of  metal 
nonmetal  magazines  be  bonded  and 
grounded  to  prevent  internal  build-up  of 
electrical  energv-  which  could  detonate 
the  explosive  material  stored.  The 
standard  also  clarifies  that  welds,  rivets, 
and  securely  tightened  bolts  are 
acceptable  methods  for  magazine 
bonding. 

Paragraph  (c|  is  a  new  provision 
intended  to  address  the  possibility  of 
misfires  from  a  spark  or  stray  current.  If 
requires  that  electrical  switches  and 
outlets  be  located  on  the  outside  of  the 
magazine. 

Sections  56/57. 6133    Po  wder  Chests 

This  final  standard  modifies  existing 
§§  56/57.6159  concerning  the  short-term 
storage  of  limited  quantities  of  explosive 
material.  The  existing  standard  applies 
to  both  surface  and  underground 
operations.  The  final  standard  applies 
only  to  surface  areas  since  final 
§i  57  6161  deal  with  auxiliary  storage 
facilities  underground.  Paragraphs  (a), 
(b).  (c),  (d),  and  (f)  of  the  existing 
standard  have  been  edited  for  clarity 
and  appear  in  the  final  standard  without 
substantive  change  as  paragraph  (a). 
Paragraph  (e)  of  the  existing  standard  is 
revised  and  set  out  as  final  paragraph 
(b). 

The  proposed  rule  would  not  have 
allowed  Class  A  detonators  to  be  kept 
in  the  same  powder  chest  as  other 
explosives  or  blasting  agents. 
Commenters  objected  because 
detonators  are  frequently  removed  from 
their  original  containers  and  once 
removed  from  their  original  containers, 
the  classification  is  not  meaningful. 
MSllA  agrees  and  has  modified  the 
proposed  rule  language.  In  the  final  rule 
MSHA  allows  Class  A  detonators  to  be 
kept  in  the  same  powder  chest  as  other 
explosives  or  blasting  agents.  The 
Agency  recognizes  that  when  dealing 
with  small  quantities  of  detonators, 
protection  can  be  achieved  with  4- 
inches  of  hardwood,  laminated  partition 
or  equivalent. 

Some  commenters  requested 
clarificahon  of  the  word  "equivalent"  in 
the  phrase  "4-inches  of  hardwood  or  the 
equivalent."  MSHA  added  the  defined 
term  "laminated  partition"  as  an 
example  of  equivalent  protection  but 
has  also  retained  "equivalent"  to  allow 
for  advances  in  mining  technology  and 
fiexibility  in  compliance. 

Storage — Underground  Only 

Section  57.6160    Main  Pacilitiee 

MSHA  recognizes  that  underground 
storage  of  explosive  material  is  a 
common  practice.  This  new  provision 


addresses  )>azards  associated  with  the 
improper  storage  and  location  of  main 
underground  facilities.  The  inherently 
hazardous  nature  of  stored  explosives 
necessitates  that  certain  safety 
precautions  be  taken,  particularly  in  a 
mine  environmeBt  which  may  contain 
high  electric  current,  conductive  ore 
bodies,  heavy  equipment  and  nearby 
activity. 
-The  proposed  rule,  in  response  to 
public  comment,  omitted  certain 
preproposal  draft  language.  The 
preproposal  draft  language  required  that 
facilities  be  located  so  Ihat  fumes  could 
not  course  to  working  places.  Fumes 
from  explosive  material  stored  in  a  well- 
maintained  facility  present  no  problem 
when  the  facility  and  the  mine  are 
ventilated.  However,  the  proposed  rule 
provided  that  the  main  facility  be 
located  so  that  a  fire  or  explosion  in  the 
storage  facilities  would  not  prevent 
escape  of  miners  from  the  mine.  The 
requirements  of  this  standard  were 
taken  from  Bureau  of  Mines  Circular  54 
and  IME  Safety  Library  publications. 
Various  modes  of  transportation  have 
evolved  and  have  differing  potential  for 
impact  on  storage  facilities.  The 
distances  set  out  in  the  final  rule  have 
proven  effective  for  rail  haulage  and 
more  recently  diesel-powered  rubber- 
tired  haulage. 

Comments  were  received  regarding 
MSHA's  distance  requirements  in 
paragraphs  (a)(4)  and  (a)(7).  Paragraph 
(a)(4)  of  the  proposed  rule  required  that 
main  facilities  used  to  store  explosive 
material  underground  be  located  at  least 
25-feet  from  track  and  haulageways. 
Commenters  objected  to  the  proposed 
requirement  in  paragraph  (a)(7)  that 
main  facilities  be  located  "at  least  25 
feet  from  trolley  wires."  Commenters 
stated  that  the  distances  used  in  these 
paragraphs  were  based  on  a  Bureau  of 
Mines  circular  published  in  1956  and  do 
not  reflect  the  distances  which  should 
be  required  for  currendy  used 
explosives.  They  also  stated  that  the 
application  of  these  standards  was 
restrictive  and  would  require  costly 
modifications  to  existing  facilities  with 
no  demonstrated  risk  reduction.  MSHA,. 
after  further  review,  has  revised  the 
provisions  of  the  proposed  rule.  MSHA 
agrees  with  commenters  that,  in  these 
cases,  the  25  feet  requirement  is  too. 
restrictive  and  in  some  ways  redundant 
with  paragraph  (a)(3)  which  requires 
main  facilities  to  be  protected  from 
vehicular  traffic.  The  final  rule  deletes 
the  requirement  that  main  facilities  be 
located  at  least  25  feet  from  track  and 
haulageway.  The  standard  has  also 
been  revised  to  require  that  main 
facilities  be  a  safe  distance  from  trolley 
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wires.  Because  of  differences  among 
new  explosive  material.  MSHA  feels 
that  this  latter  provision  should  be  dealt 
with  on  a  mine-to-mine  basis  according 
to  the  types,  quantity,  and  ability  to 
allow  safe  use  of  the  particular 
explosives  employed. 

Several  commenters  stated  that 
paragraph  (b)(2)  was  over-restrictive  in 
limiting  the  types  of  equipment  allowed 
in  underground  explosive  material 
storage  facilities.  MSHA  agrees.  The 
1    revised  standard  clarifies  our  intent  to 
differentiate  between  the  storage 
requirement  for  explosives  and  blasting 
agents  and  for  necessary  associated 
equipment.  Paragraph  (b)(7]  which 
required  that  main  facilities  be  kept  free 
of  empty  explosive  material  packaging 
has  been  merged  with  paragraph  (b)(3) 
for  clarity.  Paragraph  (b)(8)  which 
required  that  main  facilities  be  made  of 
nonsparking  material  on  the  inside  and 
equipped  with  doors  or  lids  has  been 
incorporated  with  paragraph  (b)(2)(i)  for 
clarity. 

Paragraph  (c)  has  been  moved  from 
paragraph  (b)(6)  in  the  final  rule. 

Section  57. 6161    A  uxiliary  Facilities 

This  final  standard  combines  existing 
§§  57.6027,  57.6029.  and  57.6030  which 
address  facilities  used  to  store  explosive 
material  near  work  places.  This 
standard  is  consistent  with  the  general 
practice  in  the  mining  community  of 
providing  wooden,  box-type  facilities 
near  the  work  place.  Paragraph  (a) 
allows  alternatives  to  "box-type  ' 
facilities  addressed  in  existing 
§§  57.6027  and  57.6029  by  permitting  the 
use  of  other  facilities  which  provide 
equivalent  impact  resistance  and 
confinement  and  contains  the 
requirement  previously  addressed  in 
proposed  rule  paragraph  (b)(2)  that 
auxiliary  facilities  shall  be  equipped 
with  covers  or  doors.  Original  shipping 
containers  often  provide  some  degree  of 
protection  and  confinement  during 
transportation.  However,  containers 
constructed  of  paper  and  plastic 
products  do  not  adequately  protect  the 
contents  from  deterioration  caused  by 
impact  and  moisture  in  the  mining 
environment  during  auxiliary  storage. 
Auxiliary  storage  facilities  are  used  in 
areas  other  than  "working  faces."  the 
phrase  appearing  in  existing  §  57.6027. 
For  example,  explosive  material  is 
occasionally  stored  near  crushers  and 
chutes.  MSHA  has  substituted  the 
phrase  "work  places"  since  precautions 
are  necessary  wherever  explosive 
material  are  stored. 

Paragraphs  (b)(1).  (b)(4).  (b)(5)  and 
(b)(8)  are  taken  from  the  existing 
standards  and  provide  that  auxiliary 
facilities  be  posted  and  protected 


against  environmental  conditions  such 
as  sparks,  moisture,  and  detonation 
from  other  storage  facilities. 

Paragraphs  (b)(3).  (b)(4)  and  (b)(5)  of 
the  proposed  rule  appear  as  paragraphs 
(b)(2).  (b)(3)  and  (b)(4)  of  the  final  rule. 
Paragraph  (b)(2)  is  taken  from  the 
existing  standard  while  (b)(3)  and  (b)(4) 
are  new  provisions  designed  to  protect 
the  contents  of  auxiliary  storage 
facilities  from  exposure  to  the  mine 
environment  and  particularly  to  prevent 
moisture  from  contaminating  and 
desensitizing  the  contents.  Paragraph 
{b)(6)  is  a  new  provision  addressing 
hazards  which  occur  when  equipment  or 
electrical  charges  contact  the  explosive 
material.  The  15-foot  minimum 
separation  from  haulageways  and 
electrical  equipment  ensures  adequate 
clearance  and  separation  near  auxiliary 
facilities.  Since  generally  the  size  of 
equipment  and  the  electrical  current 
would  be  less  in  these  areas  than  in 
areas  near  main  storage  facilities,  I    s 
clearance  and  separation  is  required. 
Paragraph  {b)(7)  is  a  new  provision 
limiting  the  amount  of  explosive 
material  stored  in  auxiliary  facilities 
near  the  underground  work  site.  These 
facilities  near  work  areas  are  exposed  to 
harsher  conditions  than  a  main  storage 
facility.  They  may  be  subjected  to 
rougher  handling,  environmental  factors 
such  as  water,  and  the  potential  to  be 
struck  by  mine  equipment,  and  a 
restriction  on  quantity  is  warranted. 

MSHA  has  evaluated  the  amounts  of 
explosive  material  used  at  an  individual 
work  site,  the  size  and  material  handling 
capabilities  of  the  affected  mines,  and 
the  protection  provided  by  the 
construction  requirements  for  the 
auxiliary  facility.  As  proposed,  the  final 
rule  increases  the  storage  quantify  of 
explosives  to  a  one-week  supply.  This 
limit  will  minimize  the  hazards  of 
unplanned  detonation  of  large  amounts 
of  explosives  by  work  site  activities  and 
protect  the  stored  material  from 
deterioration,  while  permitting  efficient 
scheduling  of  explosive  material 
delivery  to  work  areas  throughout  the 
mine. 

Paragraph  (b)(9)  is  a  new  requirement 
which  addresses  situations  where 
unauthorized  access  can  be  gained  to  an 
underground  work  site  during  times 
when  the  mine  is  not  working  or  is 
occupied  by  a  few  workers  in  areas 
where  the  auxiliary  facilities  are  not 
present.  The  locked  facility  will  ensure 
that  on-site  miners  and  subsequently 
returning  miners  will  not  be  endangered 
by  unauthorized  use  of  the  stored 
explosive  material.  Several  editorial 
changes  have  been  made  to  the 
standard  for  clarity. 


Transportation 

Sections  56/57.6200    Delivery  to 
Storage  or  Blast  Site  Areas 

The  final  standard  modifies  language 
addressing  the  need  to  avoid  delay  in 
the  transportation  of  explosive  material 
to  the  blast  site  or  storage  facility  The 
phrase  in  existing  5§  56/57.6048  "over 
routes  and  at  limes  that  expose  a 
minimum  number  of  persons"  has  been 
deleted  since  it  has  resulted  in  some 
unnecessarily  circuitous  routes  being 
used,  possibly  increasing  the  overall 
risk.  The  proposed  rule  substituted  the 
phrase  "transported  without  avoidable 
delay"  for  the  phrase  "transported 
without  undue  delay"  appearing  in  the 
existing  standard.  MSHA  felt  the 
proposed  language  would  clarify  the 
intent  of  the  standard.  Several 
commenters  indicated  that  the  existing 
language  would  be  preferable,  since 
virtually  every  delay  could  be  construed 
to  be  avoidable.  The  Agency  did  not 
intend  to  change  the  standard  to  allow 
this  interpretation,  and  therefore  retains 
the  phrase  "transported  without  undue 
delay"  in  the  final  rule  as  it  appears  in 
the  existing  standard. 

Sections  56/57.6201    Separation  of 
Transported  Explosive  Material 

Existing  §§  56/57.6040  require  that 
explosives  and  detonators  be 
transported  in  separate  vehicle 
conveyances  unless  separated  by  4- 
inches  of  hardwood  or  the  equivalent. 
The  final  rule  specifies  the 
transportation  requirements  for 
detonators  depending  on  the  quantity 
transported  and  the  packaging. 

MSHA's  proposed  rule  prohibited  a 
detonator  which  was  subject  to  mass 
detonate  (a  Class  A  detonator)  from 
being  transported  in  the  same  vehicle  or 
conveyance  as  explosives  or  blasting 
agents.  In  response  to  comments,  the 
Agency  has  modified  this  position. 
Several  commenters  objected  to  the 
proposed  rule  language  and  suggested 
that  MSHA  allow  the  use  of  the 
laminated  partition  container  specified 
in  the  IME  Safety  Library  Publication  22. 
The  Agency  in  its  final  rule  has  adopted 
the  suggestion  that  the  IME  container  or 
compartment  be  allowed.  Commenters 
pointed  out  that  the  IME  container  or 
compartment,  or  4-inches  of  hardwood 
or  laminated  construction  has  been 
effective  in  the  past  as  a  safe  means  for 
transportation  of  detonators.  In 
addition,  as  several  commenters  pointed 
out.  the  MSHA  proposed  standard  might 
have  resulted  in  a  net  increase  in 
hazards  to  miners  from  increased 
explosive  material  handling  and 
transportation. 
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MSHA's  final  rule  Is  consistent  with 
DOT  requirements  for  transporting 
detonators  over  the  road.  Vehicles 
meeting  DOT  raqairements  satisfy  the 
MSHA  standard.  IME's  Safety  Library 
Publication  No.  22  distinguishes  the 
requirements  for  packaging  detonators 
depending  on  whether  detonators  are 
transported  in  quantities  of  1000  or  less. 
MSHA's  final  rule  adopts  this  approach 
for  distinguishing  the  transportation 
requirements  for  detonators.  To  provide 
additional  protection  from  the  mass 
detonation  hazard  which  can  result  from 
impact,  stray  cnrrent  or  fire.  MSHA  is 
requiring  that  the  original  packaging  be 
used  whenever  a  1000  or  more 
detonators  are  transported.  This 
packaging,  provided  by  the 
manufacturer,  conforms  with  the  DOT 
requirements  for  transportation  of 
explosive  material  These  requirements 
limit  the  number  of  detonators,  their 
total  weight  and  their  movement  within 
the  package  and  would  reduce  the 
likelihood  of  mass  detonation.  MSHA's 
final  standard  prohibits  alt  detonators  in 
quantities  of  more  than  1000  from  being 
transported  in  a  vehicle  or  conveyance 
with  explosives  or  blasting  agents 
unless  the  detonators  are  maintained  in 
the  original  packaging  as  shipped  from 
the  manufacture  and  separated  from 
the  explosives  or  blasting  agents  by  4- 
inches  of  hardwood,  laminated  partition 
or  equivalent. 

The  final  rule  retains  the  concept  of 
laminated  construction  but  also  includes 
language  allowing  for  use  of  an 
"equivalent"  protection.  This  language 
provides  flexibility  in  compliance  while 
clarifying  that  a  laminated  partition  Is 
acceptable. 

SecCiofu  56/57.8202     Vehicles 

This  f^nal  standard  modifies, 
combines  and  clarifies  existing  §§56/ 
57.8042:  56/57.8043;  56/57.6044-.  56/ 
57.6047;  56/57  80S0;  56/57.6053;  56.6065: 
57.6077  and  56/57.6200.  It  addresses  the 
hazard  of  an  unplanned  detonation  of 
explosive  material  during  transportation 
on  a  mine  vehicle.  Detonation  can  result 
from  vehicle  fires,  vehicle  accidents,  or 
construction  of  a  vehicle  with 
inappropriate  material. 

Paragraphs  (a)(1)  and  (a  1(2)  of  the 
final  standard  adJdress  construction 
requirements,  warning  signs  and 
operational  safeguards  The  existing 
term  "suitable"  is  deleted  and  the  term 
"substantially  constructed"  is  replaced 
with  a  more  precise  term  "structurally 
sound."'  Several  changes  have  been 
made  to  allow  greater  flexibility  in 
vehicle  construction.  The  phrase 
"secured  to  a  nonconductive  pallet "  has 
been  added  as  an  alternative  for 


compliance  with  sides  and  tailgate 
requirements. 

Paragraph  (a){J)  clarifies  MSHA's 
intent  as  tu  where  explosive  material 
shall  be  located  during  transportation  by 
vehicle.  The  final  rule  clanfies  that  the 
carrying  of  explosive  material  in  the 
passenger  area  of  a  vehicle  is  not 
permitted. 

Paragraph  (a)(4)  clarifies  existing 
§  §  56/57.6042  which  require  more  than 
one  extinguisher  on  vehicles  Lsed  to 
transport  explosive  material.  The  term 
"suitable  '  is  replaced  with  the  phrase 
multipurpose  dry-chemical  fire 
extinguishers."  Multipurpose  dry- 
chemical  fire  extinguishers  are 
"suitable  "  for  fighting  all  classes  of  fires 
that  are  expected  to  occur  on  a  vehicle 
used  to  transport  explosive  material. 
These  vehicles  usually  have  more  than 
one  person  aboard.  Providing  two 
extirtguishers  allows  for  more  than  one 
person  to  fight  the  fire  .No  attempt  shall 
be  made  to  fight  a  fire  that  cannot  be 
contained  or  controlled  before  it  reaches 
explosive  mHtenals.  In  such  cases  all 
personnel  shall  be  immediately 
evacuated  to  a  safe  location,  and  the 
area  shall  be  guarded  from  entry  by 
spectators  or  Intruders.  In  addition,  tire 
fires  can  rekindle  after  the  flame  has 
been  extinguished  and  the  second 
extinguisher  may  be  needed  for 
resuppression.  When  faced  with  the 
hazards  presented  by  fire  near 
explosives  or  detonators,  the  need  for 
readily  available  fire  extinguishers  is  of 
critical  importance.  The  presence  of  two 
fire  extinguishers  on  a  vehicle 
containing  explosives  or  detonators 
could  greatly  reduce  response  time  in 
fighting  a  fire.  As  proposed,  under  the 
final  rule  an  automatic  fire  suppression 
system  can  be  used  as  an  alternative  to 
one  of  the  extinguishers. 

The  proposed  rule  contained  a  new 
provision  requiring  vehicles  to  be  vented 
unless  transporting  in  bulk.  MSHA 
proposed  this  language  to  avoid  the 
build-up  of  heat  and  moisture  which  can 
result  in  premature  detonation.  After 
further  review  of  comments,  MSHA 
agrees  with  ccmmenters  that  due  to  the 
short  period  of  time  explosive  material 
IS  contained  on  these  vehicles,  venting  is 
unnecessary  and  this  requirement  has 
not  included  it  in  the  final  rule. 

Existing  §5  56/57.6043  require  posting 
of  proper  warning  signs  on  vehicles 
containing  explosives  or  detonators. 
Paragraph  (a)(5)  clarifies  that  "proper " 
warning  signs  are  those  that  indicate  the 
contents  and  are  visible  from  each 
approach.  This  requirement  is  consistent 
with  other  posting  sections  of  the  final 
rule. 


Paragraph  (a)(6)  clarifies,  the  phrase 
"necessary  attendants  "  used  in  existing, 
§§  56/57.6053,  by  substituting  the  phrase 
"persons  necessary  for  handling  the 
explosive  material." 

Paragraph  (a)(7)  combines  existing 
§§  56/57,6065  and  57J077  concerning 
the  need  to  attend  vehicles  during 
transportation  of  explosive  material. 
Attendance  provides  vehicle  security  as 
well  as  protection  for  nearby  miners 
against  a  runaway  vehicle.  "The  scope  of 
the  standard  has  been  broadened  to 
include  blasting  agents.  While  blasting 
agents  are  less  sensitive  than 
explosives,  they  still  require  special 
precaution*.  The  terms  "attended"  and 
"loading"  are  defined  terms  in  the  final 
rule.  Cofsmenters  pointed  out  that 
underground  mines  provide  a  degree  of 
inherent  security.  MSHA  recognizes  the 
validity  of  this  comment  and  modifies 
the  final  standard  accordingly. 

Paragraph  (a)(8)  addresses 
inadvertent  movement  of  parked 
vehicles  containing  explosive  materiJal 
to  prevent  runaway  vehicle  accidents 
which  could  cause  detonation  of  the 
contents.  Paragraph  (a)(8)(i)  is  taken 
from  existing  §§  56/57.6044.  The  phrase 
"blocked  securely  against  rolling"  in 
existing  §§  56.57.6044,  is  replaced  by 
paragraph  (a)(8)(ii)  which  requires 
wheel  chocking  only  if  the  possibility  of 
movement  exists.  Paragraph  (a)(8)(iii)  is 
a  new  provision  which  allows  the 
engine  to  run  while  the  vehicle  is  parked 
if  it  powers  a  device  being  used  in  the 
loading  operation.  Although  commentcrs 
suggested  that  paragraph  (a)(8) 
duplicates  §  §  56/57.9036  and  56/57.9037. 
it  contains  additional  specific 
requirements  applicable  to  the  hazards 
associated  with  explosive  material. 

Paragraph  (b)  makes  editorial  changes 
to  existing  §§  56/57.B047  and  56/57.6050 
dealing  with  the  hazard  of  spark- 
producing  material  in  the  cargo  space 
with  explosives.  Sparks  produced  during 
transit  or  in  an  accident  could  detonate 
the  entire  load.  Blasting  agents  are  not 
covered  since  they  are  not  spark- 
sensitive. 

Paragraph  (c)  contains  llie 
requirements  applicable  to  bulk 
dispensing  vehicles.  Existing  §§  56/ 
57.6200  deal  with  the  transportation  and 
dispensing  of  blasting  agents.  The 
language  has  been  written  to  address 
the  dispensing  of  all  types  of  bulk 
explosive  material 

The  final  rule  retains  the  requirement 
for  protection  against  internal  pressure 
and  frictional  heat  when  screw 
conveyors  are  used.  Tbia  protection 
addresses  potential  fires  and  explosions 
in  the  vehicle.  Existing  §S  56/57.6200 
prohibited  zinc  or  copper  exposed  in  the 
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( argo  space  when  blasting  agents  are 
transported.  The  final  rale  extends  tfje 
requirement  to  vehicles  ased  for 
dispensing  any  type  of  bulk  explosive 
nialerial.  As  technology  has  evolved. 
bulk  explosive  material  other  than 
hlastirtg  agents  has  sometimes  included 
(  bcmicais  which  can  react  with  zinc  or 
copper. 

Sections  56/57.6203    Locomotives 

This  final  standard  combines  existing 
§  §  56/57.6041  and  56/57.6051  covering 
transportation  of  explosive  material  on 
top  of  locomotives  and  in  cars  being 
pushed  or  towed  by  locomotives. 
I.ocomo;  ves  are  normally  powered 
through  direijt-cnrrent  trolley  wires, 
batteries  or  diesel  engines.  All  three 
sources  have  the  potential  to  generate 
heat  or  sparks  which  could  cause  a  fire 
and  unplanned  detonation  of  the 
explosive  material  Additionally, 
locomotives  are  not  equipped  with  an 
enclosed  space  for  material  hauling. 
Any  material  transported  on  lop  of  a 
locomotive  is  subject  to  disloding  and 
subsequent  impact  dumg  transit  or  in  an 
accident. 

When  explosive  material  is 
transported  in  a  car  being  propelled  by  a 
trolley-powered  locomotive,  a  potential 
for  electrical  sparking  and  short  circuits 
exist.  These  cars  must  be  covered  and 
electrically  insulated.  In  addition,  fall  of 
ground  or  other  impact  can  present  a 
hazard  to  exposed  explosive  material. 
The  required  cover  would  protect  the 
explosive  material  from  impact. 

Sections  56/57.6204    Hoists 

The  final  standard  combines  and 
(larifies  existing  §§  56/57.6054.  57.6075 
und  57.6076  and  addresses  hazards 
f  ncmintered  when  conveying  explosive 
matcri.il  on  hotsts.  The  standard 
broadens  coverage  to  include  surface 
operations.  Many  surface  operations 
such  »9  slate  and  dimension-stone  rrrines 
utilize  hoists  to  allow  miners  to  errter 
ar>d  leave  their  work  area. 

The  final  surface  and  anderground 
standards  are  identical  with  the 
exception  that  the  underground 
standard  requires  hoisting  lo  be  stopped 
in  compartn>enfs  adjacent  lo  those 
transporting  explosive  material.  This 
exception  is  necessary  to  address  the 
use  of  die  lar^  compartmentalized 
hoists  used  in  some  underground  metal 
and  normetal  mines. 

Paragraph  |a)  ensures  that  hoist 
operators  at  sorface  mmes  as  wd)  as 
underground  operations  are  notified  that 
explosive  materia)  is  being  transported 

Paragraph  (b)  re^nires  containinent  of 
the  explosive  material  in  a  container 
which  prevents  sbiftir^g  of  the  cargo  that 
could  cause  detonation  of  the  container 


by  impact  or  by  sparks.  The 
manufacturer's  containers,  usually 
cardboard  boxes  or  plastic  contsinci-s, 
are  acceptable,  provided  they  are 
secured  to  a  noncondnctive  pallet  and 
no  sparks  can  be  generated. 

Paragraph  (c)  of  the  proposed  rule 
would  have  prohibited  transporting 
persons  on  a  hoist  conveyance  or 
mantrip  containing  explosive  material 
Commenters  stated  that  the  proposed 
language  constituted  an  unnecessary 
burden  and  diat  the  existing  standard 
has  been  elective.  MSHA  has  retained 
the  language  of  the  existing  standard 
which  prerfiibits  explosive  material  from 
being  transported  during  a  mantrip. 

Sections  56/57.6205    Conveying 
Explosives  by  Hood 

This  final  standard  combines  existing 
§§  56/57.6056  and  58/57.8057.  To  reflect 
the  intent  of  the  standard  to  isolate 
explosives  from  the  elemerits  during 
conveyance,  the  term  "closed, 
noncor»ductive  cointainers"  replaces  the 
phrase  "substantial  nonconductive 
contaii>ers"  used  in  the  existirfg 
standard.  The  standard  does  not  cover 
blastir>g  agents  since  they  are  not  spark- 
sensitive.  Language  has  been  added  in 
the  final  rale  which  retjoires  detonators 
and  other  explosive  material  to  be 
carried  in  separate  containers.  This 
practice  follows  the  principle  that 
detonators  and  other  explosive  material 
should  be  kept  separate  until  loading  so 
that  accidental  initiation  of  detonators 
wiH  not  cause  detonation  of  other 
explosive  material.  This  standard 
concerns  safe  transportation  arid  is  not 
intended  to  address  handling  of 
explosives  at  the  blast  site.  Other 
editorial  changes  have  been  made  for 
cT&rity. 

Use — Surface  and  Undexground 

Sections  56/57.6300    Control  of  Blasting 
Operations 

The  final  »tandard  combioes  and 
clarifies  existing  §§  56/57.6080  and  56/ 
57.6091  dealing  with  direction  and 
supervision  of  blasting  operations. 
MSHA  has  determined  that  only  trained 
and  experienced  persons  should  direct 
the  specific  tasks  involved  in  blasting 
operations.  Several  conftn»entefs  felt  the 
existing  standards  are  redundant  with 
present  training  regulations.  MSHA 
disagrees.  The  training  and  experience 
needed  to  supervise  or  direct  biastuig 
operations  in  today's  miaes  where  the 
technology  is  continually  changing  and 
may  exceed  the  training  provided  to 
miners  who  simply  handle  explosives 
under  a  supervisor's  directioB.  As  new 
explosive  materials  are  introckiced  at 
the  oiine.  the  persons  (krectii^  the 


blasting  operations  must  be  trained  in 
the  safe  handling  and  use  of  the 
products.  This  training  is  rormatly  on- 
the-job.  provided  at  the  mine  site  by  a 
representative  of  the  explosive 
manufacturer.  These  new  products  may 
create  hazards  in  storage, 
transportation,  teading.  bUst  hook-up, 
blast  srea  security,  firing,  and  postblast 
examinations.  Training  most  address 
these  areas  where  appropriate. 

Sections  56  57.6301    Blasthole 
Obstruction  Check 

The  final  standard  clariftes  existing 
§  §  56/57.6093  concerning  obstructions  in 
blastholes.  When  explosive  material  is 
loaded  info  an  obstmcted  blasthole. 
several  safety  related  problems  can 
occur.  A  partially  obstructed  hole  can 
result  in  wedging  of  the  primed  charge 
at  an  improper  depth  in  the  hole. 
Manual  maneuvering  to  dislodge  the 
wedged  material  could  result  in  a 
premature  detonation  A  partial 
obstruction  could  also  cause  a 
separation  between  the  blasting  agent 
and  the  initiating  charge  snd  a  misfire 
could  occur,  hi  addition,  obstnrctions 
which  interfere  with  proper  loading  erf 
the  blasthole  can  result  in  poor 
frafmentatton  which  cowW  require  that 
secondary  blasting  be  performed. 
Obstructions  could  also  irKrresse  flyrock 
and  blowouts  which  pose  injury  risks  to 
miners  The  final  rule  clarifies  that 
checks  for  obstrnctions  must  be 
performed  before  holes  are  loaded 
Some  obstructions  can  occur  near  the 
bottom  of  8  blasthole  without  effectively 
blocking  the  entire  hole  In  these 
instances,  loading  can  be  accomplished 
to  that  depth  without  imposing  safety 
hazards,  and  no  restrictions  apply. 
Where  a  rigid  lirwr  is  inserted  in  the 
entire  length  of  the  blasthole  and 
remains  intaci,  the  hole  is  considered 
checked  and  cleared  of  obslructuans. 
Good  practice  dictates  that  a  blasthole 
log  describing  geological  conditions  and 
umisual  features  found  in  drillirtg  be 
supphed  to  the  blaster  This  log  will 
simplif}'  compliance  with  ftn  stai»dard 
und  aid  safe  efficient  blasting. 

Section  56  57.6302    Explosive  Material 
Protection 

This  final  standard  deals  with  the 
need  lo  provide  a  protected  environment 
for  explosive  material  prior  lo  losttiag. 
Paragraph  (a)  modifies  existing  §§  5«/ 
57.6098  bv  substituting  the  word 
■  loading"  for  the  word  "charging""  and 
adding  the  term  "blasting  agents"  for 
clarity.  Paragraph  (b|  is  a  new 
rejfuireroent  that  is  a  basic  safety 
practice  to  present  premature  initiation 
of  the  explosive  material  due  lo  impart 
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or  heat,  The  many  new  types  of 
explosive  material  presently  in  use  at 
mine  sites  are  sensitive  to  varying 
amounts  of  impact.  In  addition,  large 
equipment  capable  of  exerting  heavy 
impact  is  often  used  in  the  loading 
environment.  The  IMF  cautions  that 
temperatures  in  excess  of  150'  K  are 
considered  hazardous  (Safety  Library 
Publication  No.  4,  p.  5.  June  1987). 

Sections  56/57.6303    Initiation 
Preparation 

This  standard  addresses  the  hazards 
of  premature  detonations  and  misfires 
associated  with  the  preparation  of 
primers.  Paragraph  (b)  contains  the 
requirements  of  existing  §§  56/ 
57.6098(a)  with  clarifying  editorial 
changes  requested  by  commenters.  The 
final  rule  substitutes  "blast  site"  for 
"blasting  area"  in  existing  §§  56/57.6097 
and  requires  that  primers  be  made  up 
only  at  the  time  of  use  and  as  close  to 
the  blast  site  as  conditions  allow.  While 
the  preamble  to  the  proposed  rule 
correctly  used  the  term  "made  up.'  in 
the  proposed  rule  MSHA  inadvertently 
used  the  word  "made"  rather  than 
"made  up."  The  final  rule  uses  the  term 
"made  up."  One  commenter  suggested 
adding  the  words  "as  close  to  the  time 
of  use  as  practical."  MSHA  disagrees 
because  the  word  "practical"  provides 
no  specific  guidance  in  this  matter. 
Preparing  primers  as  close  to  the  blast 
site  as  "conditions  allow"  more  clearly 
conveys  the  needed  safety  concern  and 
the  proposed  language  is  retained  in  the 
final  rule.  Paragraph  (c)  retains  the 
requirements  of  existing  §§56/ 
57.6098(b)  with  editorial  changes.  It 
protects  against  misfires  by  requiring 
that  connections  between  detonating 
cord  and  other  explosives  be  made  in  a 
manner  which  ensures  that  the 
detonation  will  not  be  interrupted 

Sections  56/57.6304    Primer  Protection 

This  final  standard  addresses  the 
tamping  or  dropping  of  large  cartridges 
of  explosives  or  blasting  agents  directly 
on  primers,  a  practice  which  can  cause 
impact  accidents  or  misfires  resulting 
from  separation  of  the  primer 
components. 

Paragraph  (a)  makes  no  changes  to 
the  tamping  precautions  of  existing 
§§  56/57.6101  without  change. 
Paragraph  (b)  is  a  new  requirement 
which  prohibits  dropping  of  cartridges  of 
explosive  material  which  are  four  inches 
in  diameter  or  larger  directly  on  a 
primer  unless  the  blasthole  is  full  of 
water.  If  such  cartridges  are  dropped 
into  blastholes  only  partially  filled  with 
water,  the  cartridges  are  likely  to  spread 
from  the  impact  and  cause  an 


interruption  in  the  column  of  explosive 
material. 

A  commenter  stated  that  it  does  not 
believe  that  when  cartridges  are  filled 
with  water  gel  blasting  agent  or  prill 
there  is  an  increased  risk  to  the  safety  of 
miners  created  by  the  dropping  of 
cartridges  into  a  blast  hole  that  has  been 
loaded  with  a  primer  under  certain 
conditions.  MSHA  disagrees.  The 
Agency  is  concerned  with  the  effect  on 
the  material  to  be  impacted  by  a 
dropped  cartridge,  not  solely  with  what 
is  dropped  on  to  the  primer.  In  addition, 
a  dropped  cartridge  runs  the  risk  of 
becoming  hung-up  in  the  hole,  possibly 
leading  to  misfires  and  to  the  presence 
of  undetonated  explosives  in  the 
muckpile.  The  commenter  also  stated 
that  it  drops  a  slit  cartr  A]%A  AU  (ill 
voids.  In  this  case,  MSHA  feels  that  if 
the  first  cartridge  is  lowered,  the 
subsequent  cartridge  can  be  dropped  to 
achieve  the  same  result  of  filling  any 
voids. 

Another  commenter  suggested  that 
MSHA  retain  definition  for  "primer" 
which  is  used  in  this  standard.  MSHA 
has  adopted  the  commenter's  suggestion 
and  include  a  definition  for  "primer"  in 
the  final  rule. 

Sections  56/57.6305    Unused  Explosive 
Material 

This  final  standard  has  been  revised 
to  clarify  existing  §§  56/57.6102  dealing 
with  unused  explosives,  and  to  provide 
uniformity  with  other  standards.  The 
intent  of  this  provision  is  to  ensure  that 
all  unused  explosive  material  is 
removed  from  the  blast  area,  unless  the 
material  is  protected  .'rom  concussion  or 
flyrock,  as  soon  as  practical  after 
loading  is  completed  and  before  firing 
the  blast.  "As  soon  as  practical" 
recognizes  that  there  may  be  instances 
where  removal  may  not  be  immediate. 
For  example,  an  underground 
haulageway  may  be  temporarily 
obstructed  by  another  vehicle.  MSHA 
recognizes  that  such  situations  do  arise 
and  that  it  would  be  appropriate  to 
allow  the  vehicle  containing  explosive 
material  to  wait  a  reasonable  amount  of 
time  rather  than  potentially  creating 
another  hazardous  condition  by 
requiring  the  other  vehicle  to  move. 

The  phrase  "protected  location" 
clarifies  the  "safe"  location  of  the 
existing  standard.  "Protected  location" 
allows  unused  explosive  material  inside 
the  blast  area  provided  it  would  not  be 
affected  by  concussion  or  flyrock. 

Sections  56/57.6306    Loading  and 
Blasting 

The  final  standard  deals  with 
precautions  during  loading  and  blasting, 
and  combines  existing  §§  56/57.6094, 


56/57.6160,  57.6175,  and  57.6182,  and 
adds  several  new  provisions.  The 
standard  applies  to  surface  and 
underground  operations.  Paragraph  (a) 
is  a  new  requirement  to  ensure  proper 
treatment  of  explosive  material  and 
initiating  systems.  Explosive  material 
can  be  prematurely  detonated  if  struck 
by  moving  vehicles  or  contacted  by 
electrically-powered  equipment. 

Paragraph  (b)  is  a  new  provision 
restricting  activities  near  the  blast  site 
during  loading.  It  also  specifies  the 
minimum  distance  from  the  loading  and 
hook-up  where  work  unrelated  to  the 
blasting  operation  is  permitted.  MSHA's 
preproposal  drafi  language  would  have 
required  that,  once  loading  begins,  only 
activity  directly  related  to  the  blasting 
operation  be  permitted  within  an  area  at 
least  five  times  the  face  height  in  all 
directions  from  the  blast  site.  Many 
commenters  objected  to  this  language  as 
being  unnecessarily  restrictive.  MSHA 
reevaluated  the  provision  and 
responded  to  these  comments  in  its 
proposed  rule  to  exclude  unrelated 
activity  only  from  the  blast  site,  a 
defined  term.  Activity  at  the  blast  site 
can  interfere  with  the  loading  process 
and  increase  the  likelihood  of  an 
accident.  However,  as  several 
commenters  to  the  proposed  rule 
pointed  out.  MSHA's  proposed  standard 
would  have  prohibited  any  haulage  of 
material  near  the  foot  of  the  highwall 
being  loaded,  creating  a  severe  burden 
at  some  operations  where  such  a 
practice  is  essential  to  removing  the 
mined  material.  To  accommodate  these 
concerns,  the  Agency  has  revised  the 
final  standard  to  allow  the  occasional 
haulage  of  material  near  the  base  of  a 
highwall  being  loaded  where  no  other 
haulage  access  exists.  MSHA  believes 
that  by  allowing  limited  haulage  activity 
to  continue  in  this  way  as  well  as  by 
allowing  mining  activity  to  continue 
outside  the  blast  site,  there  is  latitude 
for  the  mining  cycle  to  continue  without 
undue  interference  from  this  safety 
precaution.  As  stated  in  the  definition  of 
"blast  site,"  in  underground  mines  15 
feet  of  solid  rib  or  pillar  can  be 
substituted  for  the  50  foot  distance 
required  at  surface  areas. 

As  in  the  proposal,  paragraph  (c)  of 
the  final  rule  requires  that  loading  be  a 
continuous  operation  with  certain    • 
exceptions  to  avoid  the  hazard  of 
prolonged  "sleeping"  of  explosive 
material.  This  final  standard  is  a 
substitute  for  the  requirement  in  existing 
§§  56/57.6094  that  blasting  occur  within 
72  hours  of  loading  the  hole  unless  prior 
approval  is  obtained.  Several 
commenters  felt  an  exception  was 
needed  from  "continuous"  loading  when 
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umimal  circumstances  exist.  N4SHA 
agrees.  Tlie  final  standard  allows  relief 
for  emergency  situation},  ^ift  changes, 
and  up  to  two  ccMisecotive  idle  »Kif1s.  In 
response  to  comments  received  the  final 
rule  clarifies  MSHA  intent  that 
continuous  loading  may  be  interrupted 
for  up  to  two  consecutive  idle  shifts. 
Paragraph  (d)  of  the  proposed  rule 
would  have  required  that  the  blast  site 
be  attended  when  loading  is  suspended. 
Commenters  pointed  out  that  it  would 
be  appropriate  to  allow  an  alternative  to 
"attended. '  MSHA  agrees  and  has 
moved  the  appropriate  language  from 
proposed  paragraph  (d)  to  §§  56/57.6313, 
blast  site  secunty.  and  in  the  final  rule 
clarified  that  the  area  may  be 
barricaded  and  posted  or  fiagged 
against  unauthorized  entry. 

Paragraph  (d)  of  the  final  rule  is 
derived  from  existing  §§  36/ 57 .616a 
57.6175,  and  57.6182.  It  addresses  the 
time  when  persons  must  be  removed 
from  the  blast  area  to  provide  for  iheir 
safety.  This  paragraph  is  not  intended  to 
prevent  persons  from  performing  the 
necessary  hook-up  activities. 

Paragraph  (ej  deals  with  the  need  to 
fire  blasts  without  delay.  Once  all 
circuits  have  been  connected,  conditions 
at  the  blast  site  reach  their  maximum 
potential  lo  cause  injury  or  death  if  an 
accidental  detonation  occurs.  However. 
it  is  not  MSHA's  intent  to  require  that 
loaded  circuits  must  be  connected  as 
soon  as  possible.  The  agencj'  recognizes 
that  in  some  situations,  such  as  in  gassy 
mines,  no  blast  can  occur  until  all 
miners  evacuate  the  mine.  This  may 
occur  at  the  end  of  a  shift.  Circuit 
connection  can  in  this  case  occur  at  the 
end  of  a  shift,  some  lime  after  holes  are 
loaded.  To  clarify  the  intent  of  the 
standard,  the  Agency  has  deleted  the 
phiase  "as  soon  as  possible"  and 
replaced  it  with  the  phrase  "without 
undue  delay."  There  are  a  number  of 
instances  where  unplanned  detonations 
have  resulted  from  lightning  or  other 
forms  of  extraneous  electricity  or  impact 
after  faces  have  been  loaded  but  not 
connectpd  to  the  initiation  sj'stem. 

Paragraph  (f)  provides  for  warning, 
clear  escape  routes  from  the  blast  area, 
and  all  access  to  the  blast  area 
protected  against  entry.  Like  the  existing 
standard,  the  standard  provides  that 
access  to  the  blast  area  be  guarded  by 
persons,  or  barricaded.  It  clarifies  that 
"barricade"  in  this  provision  means 
"obstructed  to  prevent  the  passage  of 
persons  or  vehicles."  MSHA  disagrees 
with  a  commenter  who  felt  that  this 
provision  was  wnrrecessary.  Numerous 
accidents  have  occurred  from  the  failure 
to  clear  or  guard  the  blast  area. 

Paragraph  Jg)  is  a  rtew  provision 
n^qwiring  post-blast  examinations  to 


minimize  hazards  to  persons  who  wfll 
perform  subseqnent  work  in  the  area. 
One  commenter  stated  that  the 
provision  for  post-blast  examinations 
woidd  not  adeqnately  promote  safety 
becanse  it  does  not  explicitly  state  that 
smoke,  dust,  and  fbrrjes  should  be 
evaluated  in  any  po8t-bla«t 
examination.  This  degree  of  specificity 
is  not  necessary.  Trained  and 
experienced  persons  conduct  these 
examinations  and  would  address  all  the 
potential  hazards  present  at  a  blast  area 
including  groimd  conditions, 
undetonated  explosive  material  a.id 
smoke,  dost  and  fumes.  MSHA  clarified 
the  standard  in  the  final  rule  to  address 
this  commenter's  concern  by  stating  that 
the  post-blast  exanrination  must  be  done 
by  a  person  having  the  abihties  and 
experience  to  do  so. 

Sections  56/57.8307    Dnll  Stem  Loading 

This  final  standard  addresses  the 
potential  for  premature  detonation  of 
explosive  material  while  it  is  being 
loaded  into  the  blastholes  with  drill 
stem  equipment  or  other  devices  that 
could  be  extracted.  It  editorially  revises 
existing  §§  56/57.B142  for  consistency 
v\ith  other  standards  by  substituting  the 
terms    explosive  material"  and 
"blastholes"  for  the  existing  language 
"explosives  or  blasting  agents"  and 
"boreholes."  Accidental  deaths  and 
injuries  have  resulted  from  failure  to 
recognize  the  detonation  hazard 
potential  which  exists  when  explosive 
material  is  accidentally  struck  by 
extractable  drill  stem  equipment. 
Commenters  suggested  no  substantive 
changes  and  none  have  been  made. 

Sections  56/37£308    Initiation  Systems 

The  final  rule  language  is  identical  to 
the  proposed  rule  language  and  provides 
that  initiation  systems  be  used  in 
accordance  with  the  manufacturer's 
instructions.  Recent  accidents  and 
MSHA  experience  indicate  the  need  for 
this  new  standard  to  address  the  safe 
use  of  electric  and  nonelectric  initiating 
systems,  hi  cases  i*^ere  initiating 
systems  are  used  incorrectly,  a  variety 
of  malfunctions  or  unsafe  practices  can 
occur.  Premature  detonations  have  also 
occurred  when  rronelectric  systems  are 
prematurely  connected,  such  as  to 
devices  using  a  shotgun  shell  printer. 

Some  commeiTters  agreed  with  the 
pro^Kwed  provision  while  others  felt  it 
unnecessary.  MSHA  expects  that  r»ew 
blasting  systems  will  continue  to  be 
introduced  into  mining.  MSHA  believes 
that  as  a  minimum,  manufacturer's 
instructions  relating  to  safe  use  of  these 
systems  must  be  foilowed  to  ensure 
safety  of  miners.  The  manufacturer, 
when  introducing  technology,  can  be 


expected  to  be  familiar  with  any  new 
safety  characteristics  and  can 
communicate  the  hazards  in  a  timely 
manner. 

Sections  56/57.630§    Fuel  Oil 
Requirements  for  ANFO 

This  new  standard  addresses  misfires 
associated  with  less  than  luaximum 
detonation  of  ammonium  nitrate-fuel  oil 
blasting  agents  It  prohibits  the  use  of 
waste  fuels  lo  prepare  avunonium 
nitratc-fuei  oil  and  restricts  the  use  of 
volatile  liquid  hydrocarbons.  It  requires 
that  liquid  hydrocarbon  fuels  used  in 
ammonium  nilrate-fud  oil  have  a 
minimum  flash  point  of  123  'F  lo 
minimize  the  hazards  of  fuel  storage  and 
blasting  agent  mixing  and  use  and  to 
prevent  the  excessive  build-up  of  fumes 
following  a  blast.  The  primary-  concerns 
addressed  by  this  standard  are 
incomplete  detonation,  the  creation  of 
unusually  high  quantities  of  toxic  funkes 
and  mcomplete  product  mixing  of  more 
viscus  liquids  at  lower  temperatures.  In 
response  to  comments,  MSHA  has  made 
an  exception  to  the  required  use  of  Na  2 
dieael  oil  Comnrenters  pointed  out  that 
in  certain  areas,  wmter  terikperatures  are 
often  well  below  45  *F.  therefore 
additives  or  an  allematjve  fuel  auch  as 
No.  1  diesel  fuel  must  be  used  m  order  to 
maintain  «  workable  viscosity.  The 
additives  can  lower  the  flash  pofaiL  and 
No.  1  diesel  fuel  has  a  typical  miiumum 
flash  point  of  100  'F. 

As  proposed,  the  fir>al  rule  prohibits 
the  use  of  waste  oil  in  preparing  A-WO 
MSHA  is  particularly  concerried  with 
the  effect  such  a  mixture  might  have  on 
the  viscosity,  sensitivity  and  fnroe 
characteristics  of  the  resulting  blasting 
agent.  MSHA  intends  to  examine  the 
scope  of  potential  safety  hazards 
associated  with  the  preparation  of 
ANFO  with  waste  oil  Commenters 
should  be  aware  that,  as  it  does  with 
coal  mines,  the  Agency  will  accept 
petitions  for  modification  concerning 
this  issue. 

Sections  56/57.63  W    Misfrre  Waiting 
Period 

The  final  standard  combines  and 

updates  existing  |§  56/57.6104  and  56/ 
57.6105  dealing  with  the  length  of  time  a 
person  must  wait  after  a  suspected 
misfire  before  entenng  the  blast  area 
The  phrase  "when  a  misfire  is 
suspected"  is  introduced  as  the  criterion 
for  determining  when  to  wait  the 
prescribed  period  before  returning  to  the 
blast  area.  T^is  language  is  added  so 
that  a  person  would  not  feel  compelled 
to  physicaHy  investigate  to  determine  if 
a  misifire  has  occurred.  After  a 
suspected  misfire,  persons  may  not  enter 
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the  blast  area  for  30  minutes  if  blasting 
caps  and  safety  fuse  are  used;  or  15 
minutes  if  any  other  type  detonators  are 
used. 

Sections  56/57.631 1    Handling  of 
Misfires 

This  final  standard  combines  existing 
§§  56/57.6106.  56/57.6168  and  57.6177 
dealing  with  the  examination  for.  and 
handling  of,  misfires. 

The  standard  recognizes  that  mine 
personnel  often  have  the  capability  of 
safely  disposing  of  misfires  without  the 
need  to  immediately  notify  mine 
management  of  the  misfire.  However,  if 
the  misfire  cannot  be  disposed  of  safely, 
the  condition  must  be  reported 
immediately  to  mine  management.  Such 
misfire  conditions  may  require  the 
expertise  of  the  manufacturer  who  can 
be  contacted  by  mine  management.  For 
this  reason,  existing  language  has  been 
modified  in  paragraph  (d)  to  require 
reporting  of  all  misfires  either 
immediately  or  at  the  end  of  the  shift 
depending  upon  conditions. 

Paragraph  (a)  requires  face  and  muck 
piles  to  be  examined  for  misfires  after 
each  blasting  operation.  This  final  rule 
provision  reflects  the  original  intent  of 
the  existing  standard  and  conforms  with 
the  language  of  existing  |§  56/57.6106 

In  paragraphs  (b)  and  (c).  several 
commenters  suggested  changing 
"affected  areas"  to  "blast  site."  The 
final  standard  retains  "affected  areas" 
because  an  accidental  detonation  during 
the  removal  of  a  misfire  is  likely  to 
affect  an  area  larger  than  the  blast  site. 
Several  commenters  questioned  the 
scope  of  the  phrase  "only  work 
necessary  to  remove  any  misfires" 
appearing  in  paragraph  (b).  MSHA 
clarifies  its  intent  by  adding  language 
which  includes  any  work  related  to 
securing  the  safety  of  miners  in  the 
affected  area.  For  example,  necessary 
control  of  ground  m  the  misfire  area 
would  be  permitted  prior  to  removing 
the  misfire.  Although  MSHA  does  not 
require  reporting  of  misfires,  it  is  a  good 
prnctice  for  an  operator  to  keep  records 
of  misfires  and  report  serious  problems 
to  the  manufacturer. 

Sections  56/57.6312    Secondary 
Blasting 

Existing  §57.6141  deals  with  multiple 
secondary  blasts  in  a  blasting  area.  Its 
intent  is  to  minimize  risks  associated 
with  the  unnecessary  use  of  multiple 
initiation  sources  in  a  work  area  when 
one  source  will  suffice.  Because  this 
principle  is  equally  applicable  to  surface 
and  underground  operations,  the  scope 
has  been  expanded  to  include  secondary 
blasting  at  surface  operations  as  well  as 
underground  mines. 


The  term  "blast  area"  is  used  in  the 
existing  standard.  However,  the  final 
rule  definition  of  "blast  area"  has  been 
broadened  to  include  those  areas  of  the 
mine  affected  by  shock  waves,  flying 
material  or  gases.  Therefore,  the  final 
rule  uses  the  term  "work  area,"  which 
more  accurately  reflecting  the  intent  of 
the  old  standard. 

Sections  56/57.6313    Blast  Site  Security 

This  standard  addresses  hazards 
present  where  loading  is  completed  and 
the  hole  is  awaiting  firing.  It  replaces 
existing  §§56/57.6103  and  combines 
proposed  §§  56/56.6306(d)  and  proposed 
§§56/57/6313  into  final  rule  §§56/ 
57.6313.  The  term  "loaded"  is 
substituted  for  "charged"  and  the  term 
"attended"  is  substituted  for  "guarded" 
for  consistency  with  other  standards. 
The  existing  standard  allows 
alternatives  to  guarding.  The  area  can 
be  barricaded  and  posted,  or  flagged 
against  unauthorized  entry.  Commenters 
indicated  that  it  is  appropriated  to 
continue  to  allow  these  alternatives  to 
"attending"  the  site.  MSHA  agrees  with 
these  commenters  and  has  allowed 
barricading  and  posting  or  flagging  in 
situations  where  loading  is  suspended. 
The  standard  thereby  allow  mine 
operators  flexibility  in  protecting  loaded 
or  partially  loaded  holes  which  are  not 
yet  ready  to  be  initiated. 

Electric  Blasting — Surface  and 
Underground 

One  commenter  suggested  that  the 
insulation  on  some  electric  blasting 
hook-up  wires  is  substandard.  MSHA 
requested  additional  information 
regarding  this  hazard  during  rulemaking. 
No  comments  were  received.  The 
Agency  has  been  unable  to  verify  that 
this  hazard  exists.  Therefore,  this  issue 
is  not  addressed  in  the  final  rule. 

Sections  56/57.6400    Compatibility  of 
Electric  Detonators 

This  final  standard  modifies  existing 
§§56/57.6119  and  prohibits  the  use  of 
incompatible  electric  detonators  in  the 
same  round.  Individual  explosive 
material  manufacturers  and  the  IMF. 
caution  that  electric  blasting  caps  of 
different  manufacturers  should  not  be 
mixed  in  the  same  series.  Ignition 
systems  may  not  be  electrically 
compatible  and  misfires  may  occur.  The 
term  "brand"  appearing  in  the  existing 
standard  is  replaced  with 
"manufacturer."  Commenters  agreed 
that  "manufacturer"  should  be  used. 

Sections  56/57.6401    Shunting 

This  final  standard  addresses 
shunting.  It  provides  protection  against 
premature  detonation  caused  by 


extraneous  current  flowing  through  the 
individual  portions  of  the  circuit  as  they 
are  prepared.  Editorial  changes  have 
been  made  in  existing  §§  56/57.6120  for 
clarity.  Commenters  objected  to  the 
removal  of  the  reference  to  blasting 
galvanometers  in  the  existing  standard. 
The  requirement  for  these  testing 
devices  is  retained  in  final  standard  56/ 
57.6407.  Circuit  testing. 

Sections  56/57.6402    Deenergized 
Circuits  Near  Detonators 

This  final  standard  modifies  existing 
§§56/57.6126.  It  addresses  the  need  to 
deenergize  electrical  circuits  in  a  blast 
site  where  electric  detonators  are  used 
so  that  stray  current  will  not  be 
introduced.  Stray  current  can  cause  a 
premature  detonation  during  the  loading 
process. 

The  standard  also  provides  an 
alternative  compliance  method  by 
allowing  for  stray  current  tests  instead 
of  deenergization.  The  test  conducted  as 
frequently  as  necessary  must  indicate 
that  stray  current  levels  in  the  area  are 
sufficiently  low  so  that  they  would  not 
cause  detonation.  At  the  request  of 
commenters.  the  statement  "conducted 
as  frequently  as  necessary"  that  appears 
in  the  existing  standard  is  retained  for 
clarity.  Otherwise,  all  electrical  circuits 
within  50  feet  of  electric  detonators  at 
the  blast  site  must  be  deenergized  when 
electrical  detonators  are  used.  At 
surface  operations,  voltages  in  excess  of 
650  volts  are  common.The  use  of  any 
power  cable  that  has  copper-braid 
shielding,  such  as  types  SHD  or  SHC,  is 
recommended  to  minimize  stray  current 
hazards.  As  pointed  out  in  the 
"Handbook  of  Electric  Blasting,"  Atlas 
Powder  Company  (1985),  electric  current 
will  always  flow  from  a  higher  voltage 
to  a  lower  voltage  through  whatever 
conductive  paths  are  available  to  it.  If 
the  insulation  around  a  conductor  in  a 
power  system  or  a  piece  of  electrically 
operated  equipment  is  defective,  part  of 
the  current  in  the  conductor  can  leak  out 
and  follow  other  conductive  paths  to  the 
lower  voltage.  Thus,  this  type  of  stray 
current  could  pass  through  such 
alternative  conductive  paths  as;  (1)  The 
earth,  (2)  damp  timbers,  (3)  metal 
pipleines,  (4)  machinery  housing,  (5) 
track  rails,  (6)  metal  fences.  (7)  a 
conductive  rock  strata  that  lies  on  top  of 
or  between  nonconductive  strata  or  (8) 
other  conductive  material  in  electrical 
contact  with  the  defect  in  the 
insultation.  A  potential  hazard  exists  if 
an  electric  detonator  becomes  part  of 
one  of  these  alternate  conductive  paths. 
In  the  stray  current  test,  the  1-ohm 
resistor  is  used  to  simulate  the  electric 
detonator.  Any  stray  current  flowing  in 
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the  circuit  is  detected  by  measuring  the 
voltage  drop  across  the  resistor.  The 
measured  voltage  drop  cannot  exceed 
the  equivalent  of  0.050  amps.  This 
maximum  stray  current  provides  a 
safety  factor  and  is  20%  of  the  0.250  amp 
firing  current  for  electric  detonators. 

The  frequency  of  stray  current  testing 
should  be  determined  by  considering 
factors  such  as;  Changes  in  the 
conductivity  of  the  ground;  relocation  or 
change  of  a  source  or  conductors  of 
electrical  current;  and  the  continual 
development  of  new  blast  sites  as 
mining  progresses.  The  term  "electric 
blasting  caps"  is  changed  to  read 
"electrical  detonators"  as  suggested  by 
commenters.  Other  editorial  changes 
have  been  made. 

Sections  56/57.6403    Branch  Circuits 

This  final  standard  modifies  existing 
§§  56/57.6125,  addressing  unintentional 
current  in  branch  circuits.  It  protects 
miners  by  requiring  that  safety  switches 
provide  isolation  of  the  circuits  to 
reduce  the  hazard  of  premature 
detonation.  The  standard  allows 
equivalent  methods  of  isolation  to  be 
used. 

Permanent  blasting  circuits  are  often 
used  by  more  than  one  miner, 
particularly  in  underground  mines.  The 
safety  switch  required  in  the  standard  is 
used  to  protect  individuals  from 
unintentional  voltage  when  another 
miner  may  be  energizing  the  circuit 
which  could  cause  an  unplanned 
ignition.  This  circuit  is  similar  to  an 
electrical  lock-out  when  working  on  an 
electrical  circuit. 

Sections  56/57.6404    Separation  of 
Blasting  Circuits  from  power  Source 

Existing  §§  56/57.6127  address 
blasting  switches  and  lead  wire 
connections  to  the  switch.  The  intent  is 
to  prevent  accidental  initiation  of  a  blast 
by  premature  completion  of  the  circuit. 
There  were  no  changes  suggested  by 
commenters  and  the  final  rule  appears 
with  editorial  changes  only. 

Sections  56/37.6405    Firing  devices 

This  standard  combines  existing 
§§  56/57.6128  and  56/57.6131  and  deals 
with  power  sources  and  control  of  firing 
devices.  Paragraph  (a)  addresses  the 
need  to  provide  sufficient  power  to 
prevent  misfires.  Electric  detonator 
manufacturers  specify  that  a  minimum 
of  1.5  amps  direct  current  (DC)  or  2.0 
amps  alternating  current  (AC)  be 
supplied  to  any  single  series  or  parallel 
series  circuit.  Many  metal  and  nonmetal 
blasts  include  several  hundred 
detonators  with  varying  amounts  of 
resistance  dependent  upon  lengths  and 


composition  of  leg  wires  and  lead  wires, 
the  use  of  series  or  series  and  parallel 
series  circuits,  and  the  existence  of 
current  leakage  conditions.  It  is 
incumbent  upon  the  operator  to  evaluate 
these  power  needs  and  to  use  the  proper 
source.  The  use  of  storage  or  dry  cell 
batteries  is  not  acceptable  as  a  power 
source  because  dry  cell  batteries  cannot 
be  relied  upon  to  have  sufficient  power 
to  detonate  a  round  and  there  is  no 
built-in  mechanism  to  alert  the  user  that 
a  low  electric  charge  exists. 

Paragraph  (b)  is  a  new  provision 
which  addresses  the  need  for  proper 
maintenance  of  blasting  machines. 
Advances  in  technology  have  led  to 
increasing  complexity  in  firing  devices. 
All  blasting  devices,  including 
sequential  timers,  should  be  maintained 
in  accordance  with  the  manufacturer's 
instructions  to  ensure  effective 
operation.  Defective  or  improperly 
repaired  blasting  machines  can 
contribute  to  misfires  creating  hazards 
to  persons.  For  example,  a  sequential 
timer  blasting  machine  was  being  used 
at  an  operation  where  machinery  struck 
an  undetonated  charge  causing  an 
explosion  and  injuries.  The  timing 
system  on  the  sequential  timer  provides 
blasting  operators  with  a  greater 
number  of  delays  than  are  available 
with  a  conventional  blasting  machine. 
According  to  the  accident  report  the 
machine  "shut  down"  and  failed  to 
completely  energize  the  blasting  pattern, 
meaning  that  some  or  all  of  the  circuits 
were  not  being  energized  appropriately. 
While  MSHA  cannot  ascertain  with 
certainty  that  the  blasting  machine  was 
defective  in  this  particular  instance,  the 
Agency  believes  that  compliance  with 
the  provisions  dealing  with  examination 
for  misfires,  §§  56/57.6311,  and  with  this 
standard  addressing  proper 
maintenance,  testing,  and  repair  of 
blasting  machines,  may  have  prevented 
this  incident. 

Paragraph  (c)  assigns  control  of  the 
firing  device  key  to  the  blaster.  Several 
commenters  suggested  that  the  language 
relating  to  "person  designated"  in  the 
existing  standard  be  used  instead  of  the 
term  "blaster."  MSHA  disagrees.  The 
blaster  should  be  a  knowledgeable 
person  fully  trained  in  all  phases  of 
blasting  operations  and  is  more  likely  to 
have  been  involved  in  the  loading 
process  and  the  evaluation  of  the  safety 
hazards  associated  with  the  blast. 
Editorial  changes  have  also  been  made 
to  existing  §§56/57.6131. 

Sections  56/57.6406    Duration  of 
Current  Flow 

This  final  standard  clarifies  existing 
§§  56/57.6133  which  address  the 


prevention  of  misfires  through  limiting 
the  duration  of  current  flow.  The 
standard  modifies  the  existing  standard 
by  allowing  the  operator  to  choose  the 
manner  in  which  the  current  flow  would 
be  limited. 

"Arcing"  occurs  when  excessive 
current  within  the  electric  detonator 
causes  a  build-up  of  heat  at  the 
bridgewire.  The  build-up  can  result  in  a 
misfire.  When  electric  blasting  is 
performed  from  power  sources  such  as 
powerlines  or  lighting  circuits  which 
provide  a  continous  current,  the 
duration  of  current  flow  must  be  limited 
to  prevent  arcing  within  the  detonator. 
Manufacturers  have  determined  that 
arcing  can  be  avoided  if  the  current  flow 
lim.e  is  limited  to  25  milliseconds.  The 
phrase    zero-delay"  has  been  changed 
to  "25  millisecond  delay."  the  more 
precise  term.  The  use  of  a  capacitor 
dicharge  blasting  machine  is 
recommended  as  a  practical  means  of 
complying  with  §§  56/57.6406.  The  need 
for  powerline  shooting  has  been  largely 
replaced  by  the  availability  of  high 
energy  capacitor  discharge  blasting 
machines.  In  response  to  comments,  the 
phrase  "explosive  charge"  in  the 
existing  standard  is  changed  to 
"explosive  device"  for  clarity. 

Sections  56.6407  and  57. 6407    Circuit 
Testing 

The  final  standard  editorially  modifies 
existing  §§  56/57.6121  dealing  with 
circuit  testing.  Testing  of  circuits  helps 
prevent  misfires  by  determining  whether 
an  individual  series  circuit  is  continous 
and  by  locating  broken  wires  and 
connections.  When  blasting  electrically, 
the  circuit  must  be  tested  for  continuity 
and  for  resistance  at  surface  mines  and 
for  continuity  at  underground  mines 
prior  to  blasting.  The  required  testing 
differs  between  surface  and 
underground  mines  since  surface  holes 
are  deeper,  larger,  and  different  types  of 
priming  systems  are  used. 

This  standard  also  addresses  the  need 
to  use  the  appropriate  type  of  testing 
equipment  to  avoid  introducing 
excessive  current  which  has  resulted  in 
premature  detonations  and  fatalities. 
Used  properly,  blasting  galvanometers 
produce  the  correct  amount  of  current 
for  testing  the  circuit.  The  term 
"borehole"  has  been  changed  to 
"blasthole"  for  consistency.  As 
suggested  by  commenters,  "electric 
blasting  caps"  has  been  changed  to  the 
proper  term,  "electric  detonators."  and 
"or"  has  been  changed  to  "and"  for 
clarity. 
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Nonelectric  biaatiag — Surface  and 
UndcrgRMiiui 

SecUons  59/57.6500    Damaged 
Initiating  Material 

This  final  standard  revises  existing 
S  i  56/37.6109  which  address  the 
prevention  of  misfires  from  defective 
initiating  malerial.  The  phrase  "shock 
and  gas  tubing  and  similar  inateriar  is 
added  to  address  recent  technological 
developments  that  fall  within  the 
coverage  of  the  standard.  A  commenter 
stalwd  t*ial  th«  term  "shock  tubing"  is  no 
longer  used  by  the  marrufacturers  to 
describe  thie  initi««ng  material.  While 
man«faetaren  may  be  identifying  the 
product  by  its  brand  name,  the  term 
"ikack  tvbing"  ia  understood  by  the 
indmtry  and  baa  been  included  in 
mamrfaienaera'  pabncadoiis. 

Except  for  gas  tubing,  there  is  no 
mettMid  of  testify  the  continuity  of  these 
initiating  maieciala  prior  to  blasting.  To 
avoid cusiirBS  it  is  sxiremely  important 
U>  proleet  tha  integrity  of  the  material  by 
using  Qomponenls  which  are  not  kinkfd. 
benf  sharply  or  damaged  It  is  also 
important  to  check  visually  to  ensure 
that  components  are  properly  aligned 
and  coTmected.  This  requirement  has 
been  inchided  m  the  final  rule. 
Commenters  recommended  adding  the 
phrase  "hasardous  due  to  being  kinked" 
to  allow  the  use  of  Boaterials  thai  might 
still  function  properly.  The  Agency 
disagrees  and  retains  the  proposed 
JMigiiagf  in  tba  final  rule. 

Sections  56/578507    Nonelectric 
Initiation  Systems 

Thia  final  standard  comhines  existing 
Si  56/S7.6115.  56/57.6153.  and  56/ 
57.6164  wkich  address  misfire  hazards 
encountered  in  detonating  cord  blasting. 
For  other  types  of  nonelectric  blasting 
systems,  it  also  addresses  the  misfire 
hazards  from  interruptions  or  cut-offs  to 
the  initiation  line. 

A  new  pnjviston  in  paragraph  (a) 
reqwes  the  ase  of  double  trunklines  or 
loop  systems  to  help  prevent  misfires 
when  blasting  with  any  nonelectric 
system.  There  arc  three  exceptions. 
First,  paragraph  (a)(1)  excepts  safety 
fuse  blasting  became  of  its  uniqueness. 
The  prowiaiona  dealing  with  safety  fuse 
are  set  out  in  |i  56/57.6602.  Second, 
paragraph  (a)(2)  excludes  secondary 
blasting  Lrooi  the  double-trunkline 
requirement.  MSHA  agrees  with  public 
comment  that  a  nhsfira  would  be 
obvious  in  a  secondary  blast  and  easily 
dealt  with.  And  third,  paragraph  (a)(3) 
excludes  blasting  one  or  two  rows  when 
using  shock  tube.  The  proposed  rule 
included  a  paragraph  (aX3)  directed 
toward  multiple  row  blasting  which 
would  have  allowed  the  operator  to 


forego  use  of  the  double  trunkline  or 
loop  system  wisen  using  in-the-hole 
delays  of  sufficient  duration  to  retard 
ground  movement  While  it  is  good 
practice  to  have  m-hoie  delays  of 
sufhaent  duration  to  preclude  cut-off. 
several  commenters  indicated  using  a 
redundant  shock  tube  system  provides 
an  additional  measure  of  protection  and 
requested  that  MSHA  require  multiple 
initiation  paths  to  the  blastholes  with 
use  of  shock  tut>e.  MSHA  agrees  it  is 
necessary  that  multiple  initiation  paths 
should  be  used  when  using  more  than 
two  rows  of  shock  tube.  When  blasting 
with  more  than  two  rows  of  shock  tube, 
the  nature  of  the  misfire  can  be 
extensive  and  complex.  The  additional 
protection  offered  by  a  double  trunkline 
is  necessary  ia  this  case.  One 
coromenter  suggested  that  MSHA  delete 
paragraph  (a)  and  replace  it  with 
language  givmg  the  blaster  discretion. 
MSHA  diaagrees.  Paragraph  (a)  sets  out 
basic  practices  which  must  be  followed 
to  ensure  safiety.  This  method  has  been 
effective  in  preventing  misfires  due  to 
cut-offs.  Paragraphs  |b)  and  (d|  are  new 
provisions  dealing  with  the  shock  tube 
and  gas  tube  blasting  systems  which 
have  been  introduced  into  the  mining 
industry.  These  paragraphs  set  out  some 
basic  safety  practices  outlined  by  the 
individual  manufacturers.  The  proper 
handling  of  shock  tube  initiation 
systems  is  essential  because  they 
cannot  be  physically  tested  for 
continuity.  Shock  tubes  are  also 
directional  in  nature  and  cannot  be 
spliced  to  another  length  of  shock  tube 
by  the  traditional  knotting  or  tying 
technupiea.  Manufacturers  of  shock  tube 
testified  that  a  single  splice  in  a  lead-in 
tmnkline  during  dry  conditions  would 
not  affect  safety.  MSIiA  has  modified 
paragraph  (bM2)  to  allow  this  practice. 
When  connecting  shock  tube  to  other 
initiation  devices  such  as  the  detonating 
cord  trunkline.  it  is  necessary  that  all 
joints  be  kept  tight  and  at  right  angles  to 
the  trunkline  Otherwise  cut-off  can 
occur  and  result  in  a  misfire  Special 
connectors  are  available  for  connecting 
shock  tube  tu  detonating  cord.  When 
cormecting  shock  tube  to  another  length 
of  shock  tube,  propagation  can  only  be 
ensured  if  the  correct  type  of  connector 
is  used.  {Paragraphs  |b)|3)  and  (r)(5) 
have  been  revised  in  response  to 
comments  to  allow  more  flexibility 
when  not  using  delay  connectors  outside 
the  blasthoie. 

Paragraph  (c:)  addresses  detonating 
cord  blasting.  Paragraph  (c)(1)  is  a  new 
requirement  to  ensure  that  a  premature 
detonation  in  the  blasthole  will  not 
transmit  detonation  to  the  entire  spool 
or  cord  on  the  surface.  Paragraphs  (cj(2) 
requires  that  in  multiple  row  blasts,  the 


trunkline  layout  must  be  designed  so 
that  the  detonation  can  reach  each 
blasthole  from  at  Least  two  directions. 
Paragraph  (<:K31  retains  that  existing 
requirement  that  connections  must  be 
tight  and  kept  at  right  angles  to  the 
trunkline.  Paragraph  (c)(4)  contains  a 
new  requirement  the  detonators  must  be 
attached  secut^ly  to  the  side  of  the 
detonating  cord  and  pointed  in  the 
direction  in  which  the  detonation  is  to 
proceed.  These  provisions  allow  the 
mine  operator  flexibility  in  the  shot 
design  while  addressing  the  hazards  of 
misfires  due  to  cut-off.  The  requirements 
of  these  paragraphs  retain  the  same 
degree  of  safety  as  the  prior  specific 
requirements  of  crossties  at  200  feet 
inter\'al8  and  tight  connections  at  right 
angles  to  the  trunkline.  Paragraph  (c)(5) 
is  a  new  provision  designed  to  protect 
the  integrity  of  the  cord  and  connections 
from  damage  by  loading  activities  so 
that  misfires  will  not  occur.  Paragraph 
(c)t6)  has  been  added  to  the  final  rule  to 
prevent  accidents  which  have  occurred 
when  lead-in  lines  spooled  from  trucks 
become  lodged.  The  lead-in  lines  then 
come  under  sudden  tension  and  become 
more  susceptible  to  impact  detonation  in 
the  surface  delay  connector. 

SecUons  56/57.3502    Safety  Fuse 

This  final  standard  combines  existing 
standards  dealing  with  safety  fuse  into 
one  standard.  They  are:  §S  56/57.6110. 
56/57.8111.  56/57.8112,  58/57.8113,  56/ 
57.6114,  56/S7.6116,  56/57.6117  and  56/ 
57.6118. 

Paragraph  (a)  requires  that  the 
burning  rate  of  each  spool  of  safety  fuse 
be  checked  and  that  users  be  made 
aware  of  the  rate.  Manufacturers 
acknowledge  that  burning  rales  vary  as 
much  as  pkis  or  minus  ten  percent. 
Additionally,  during  storage  and 
haiidling,  factors  such  as  dampness  and 
mishandling  may  create  an  even  greater 
variation  in  the  burning  rate.  Blasters 
must  know  the  burning  rate  of  the  fuse 
in  use  in  order  to  properly  time  the 
individual  shots  and  allow  an 
opportunity  to  evacuate  safely. 

Paragraph  (b)  addresses  the  minimum 
burning  time  for  safety  fuse  depending 
on  the  number  of  holes  to  be  fired.  It 
recognizes  that  the  length  of  lighting 
time  varies  with  the  number  of  fuses  to 
be  lit.  and  provides  time  fur  the  miner  to 
evacuate  biiefore  boles  begin  to  detonate. 

Paragraph  (c)  ensures  that  the  timing 
of  safety  fiise  is  considered  so  that  all 
fuses  are  burning  within  the  hole  before 
the  first  blasthole  detonates.  Failure  to 
take  this  precaution  could  result  in 
undetonated  holes,  laaviag  unwanted 
explosive  matahal  in  the  muckpile  to  be 
handled  later. 
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Paragraph  (d)  includes  a  quality 
control  measure  to  ensure  ease  of 
lighting  and  consistency  of  the  burning 
rate.  Note  that  under  final  rule  §§  56/ 
57.6904.  smoking  cannot  be  permitted  in 
this  area  due  to  the  spark  sensitivity  of 
the  black  powder  train  in  the  fuse. 

Paragraph  (e)  and  (f)  contain  only 
editorial  changes.  The  existing 
standards  provide  for  effective 
connection  between  the  fuse  and  cap 
and  prohibits  lighting  prior  to  placement. 

Paragraph  (g)  prohibits  use  of  carbide 
lights,  liquified  petroleum  gas  torches 
and  cigarette  lighters  to  light  safety  fuse. 
These  devices  may  induce  erratic 
burning  rates,  and  may  not  provide 
reliable  initiation  of  the  fuse. 

Paragraph  (h)  provides  a  safety  factor 
during  the  critical  fuse  lighting 
operation.  The  final  rule  allows  the 
lighting  of  up  to  15  individual  fuses  per 
person. 

Extraneous  Electricity — Surface  and 
Underground 

Sections  56/57.6600    Loading  Practices 

Existing  §§  56/57.6123  require  that 
loading  be  suspended  if  extraneous 
electricity  is  detected  when  using 
electrical  detonators.  The  final  standard 
substitutes  the  word  "suspected"  for 
"detected"  to  increase  the  margin  of 
safety.  As  proposed,  the  standard  sets 
out  a  threshold  level  to  determine  the 
presence  of  stray  current.  The  threshold 
is  the  level  recommended  by  the  IME 
and  is  accepted  by  the  industry  as  a  safe 
level  of  extraneous  electricity  for 
electric  blasting.  It  is  based  upon  the 
current  required  to  detonate  electric 
detonators.  The  minimum  firing  current 
of  detonators  is  approximately  0.25 
amperes.  Manufacturers  have 
established  that  the  maximum  safe 
current  How  through  a  detonator, 
without  the  potential  for  initiation,  is 
one-fifth  of  the  minimum  firing  current, 
or  0.05  amperes.  The  1-ohm  resistor 
specified  in  the  test  represents  the  same 
resistance  as  the  electric  detonator.  As 
proposed,  the  final  language  requires 
that  stray  current  not  exceed  "005 
amperes  through  a  1-ohm  resistor.  " 
which  is  consistent  with  final  §§  56/ 
57.6402. 

Editorial  changes  have  also  been 
made.  The  term  "extraneous  electricity" 
includes  both  static  electricity  and  stray 
current.  The  word  "loading"  replaces 
"charging"  and  the  word  "detonators" 
replaces  "caps  '  for  consistency. 

Sections  56/57.6601    Grounding 

This  final  standard  clarifies  existing 
§§  56/57,6129.  addressing  the  hazard  of 
ground  wires  conducting  extraneous 
electricity  through  the  blasting  circuit 


and  into  the  blast  area.  It  is  important 
that  electrical  blasting  circuits  be 
isolated  and  insulated  from  any  other 
electrical  sources  and  not  grounded,  so 
that  fault  currents  are  not  induced  into 
the  blasting  circuit. 

MSHA  adopts  a  commenler's 
suggestion  to  broaden  the  existing 
language.  As  proposed,  the  existing 
standard  is  broadened  to  include 
powerline  sources  when  used.  This 
clarifies  that  all  methods  of  electric 
initiation  are  covered.  The  standard  also 
has  been  edited  for  clarity. 

Sections  56/57.6602    Static  Electricity 
Dissipation  During  Loading 

This  final  standard  addresses  the 
build-up  of  static  electricity  during 
pneumatic  loading  or  dropping  of 
explosive  material  into  a  blasthole.  It 
expands  the  scope  of  existing  §§  56/ 
57.6193;  56/57.6194;  56/57.6195;  and  56/ 
57.6198.  which  explicitly  cover  "blasting 
agents."  to  address  all  explosive 
material. 

The  standard  requires  that  an 
evaluation  of  potential  static  electricity 
hazards  be  made  and  that  the  hazard  be 
eliminated  before  loading  begins.  It 
prohibits  the  use  of  wire-countered 
hoses  and  plastic  tube  hold  liners  where 
their  use  could  create  the  hazard  of 
unwanted  current  fiow. 

The  standard  also  contains 
requirements  for  loading  equipment 
used  in  pneumatic  placement  of 
explosive  material.  Loading  hoses  must 
be  semi-conductive  so  that  static 
electricity  generated  during  the  loading 
process  is  harmlessly  dissipated.  The 
hose  must,  however,  provide  sufficient 
resistance  to  prevent  stray  current  from 
reaching  the  detonators  which  could 
result  in  a  premature  detonation.  The 
loading  vessel  and  its  component  parts 
must  be  bonded  and  grounded  to 
complete  the  fiow  path  for  static 
electricity  to  ground  and  to  prevent  the 
vessel  from  serving  as  a  storage 
capacitor  for  the  generated  static 
electricity. 

The  proposed  rule  contained 
specifications  for  loading  hose  which 
were  derived  from  the  NFPA  495.  While 
the  final  rule  contains  language  which 
differs  from  that  in  existing  NFPA  495- 
1990.  it  conforms  to  the  language  (1000 
ohms  per  foot  resistance)  contained  in 
NFPA's  proposed  revisions  to  NFPA  495. 
The  final  rule  ensures  that  the 
characteristics  of  the  hose  will  be 
appropriate  for  the  conditions  present  at 
mines  and  will  provide  protection 
against  premature  detonation. 
Manufacturers  specify  differing  amounts 
and  tolerances  for  resistance  of  the  hose 
depending  upon  the  mining  environment. 


Some  commenters  acknowledged  the 
hazard  of  using  plastic  hole  liners,  but 
suggested  that  their  restriction  is 
appropriate  only  when  electric 
detonators  are  used.  The  Agency 
concurs  and  the  standard  includes  this 
revision.  Commenters  also  requested 
clarification  that  plastic  bags  containing 
stemming  and  explosive  material  would 
not  be  covered  by  this  standard.  These 
objects  are  not  considered  to  be  plastic 
tube  hole  liners  and  are  exempted  from 
the  provisions  of  the  standard. 

Editorial  changes  have  been  made  in 
response  to  comments  received. 

Sections  56/57.6603    Air  Gap 

No  change  has  been  made  to  existing 
§§  56/57.6130.  The  standard  provides  for 
an  air  gap  to  reduce  the  potential  for 
extraneous  electricity  bridging  the 
distance  between  blasting  circuits  and 
electric  power  sources. 

Sections  566604  and 57.6604 
Precautions  During  Storms 

This  final  standard  divides  existing 
II  56/57.6124  into  two  standards, 
II  56.6604  and  57.6604.  It  broadens  the 
scope  of  the  existing  surface  blasting 
standard  to  require  the  evacuation  of 
personnel  when  an  electrical  storm  is 
approaching,  regardless  of  the  type  of 
initiation  systems  being  used.  It  also 
revises  the  language  applicable  to 
underground  mines  to  address  those 
situations  where  lightning  strikes  on  the 
surface  can  travel  underground  and 
create  a  hazard.  For  surface  blasting,  the 
NFPA  495-1990.  7-1. 15(c),  and 
manufacturers  of  explosive  material 
agree  that  a  direct  lightning  strike  on 
any  type  of  initiation  system  can  result 
in  "detonation.  Agency  statistics  indicate 
that  premature  detonations  have  been 
initiated  by  lightning  in  underground 
mines  when  paths  such  as  air  lines, 
water  lines,  rails,  and  conductive  ore 
bodies  are  present.  Each  mine  operator 
should  evaluate  the  underground 
entrances  and  ore  body  to  determine 
whether  a  path  is  provided  for  lightning 
to  travel  to  a  blasting  area. 

When  a  determination  has  been  made 
that  an  electrical  storm  is  in  progress 
and  is  approaching,  the  final  rule 
requires  evacuation  of  the  blast  area. 
Some  commenters  suggested  that  MSHA 
adopt  the  Arizona  Code  language  for 
determining  when  persons  should 
evacuate  a  blast  area  during  the 
approach  of  a  storm.  The  Arizona  Code 
uses  the  phrase  "during  the  ominous 
approach  and  progress"  of  a  storm. 
These  commenters  contend  that  the 
approach  of  a  storm  may  be  hours  away 
and  evacuation  may  not  yet  be 
necessary.  However,  the  standard  does 
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not  incoryoMte  the  iMin  "ominous" 
since  the  tsna  oiiiy  be  caoetrued  to 
mean  "arrival"  of  (he  storm.  Recent 
fatalities  i>>sulting  Erojn  premature 
detonation*  aitributtihle  to  lightning 
striliefl  indieatB  that  the  danger  can  exist 
weU  befora  a  storm  may  be  considered 
oounous  to  those  affected.  In  addition  to 
hghtning,  the  atmeaphere  can  also  build 
up  dangeroua  diacges  of  static 
eiectrtcity  at  diatances  far  removed  froin 
the  storai  oenter. 

The  standard  also  incorporates 
suggestions  of  commenters  to  include 
language  calling  lot  the  withdrawal  of 
persons  "to  a  safe  location."  As  stated 
by  one  conmenter.  a  safe  location 
should  provide  protection  against  both 
explosive  and  Ughtning  hazards. 

Section  59/S7M06    Isolation  of 
blasting  arcuitB. 

Existing  Si  56/57.6162  deal  with  the 
need  to  isolate  the  blasting  circuits  from 
sources  of  extraneoua  electricity.  H  also 
addresses  tha  Coroe  of  the  blast  that  can 
propel  firing  lines  into  contact  with 
overhead  powerlines,  Coverage  is 
expanded  to  undaiground  as  well  as 
surface  applications  since  the  same 
safety  prbiciples  are  applicable 
underground.  Overhead  powerlines 
include  troQey  lines.  For  clarity.  MSIIA 
has  adopted  the  suggestions  of  two 
commentera  to  Include  the  language 
"stray  or  static"  electricity  instead  of 
"extraneous"  electricily  and  "contiict 
between  firing  lines  and  overhead 
powerlines."  Cammenters  felt  that  the 
proposed  standard  prohibiting  blasting 
lines  to  be  strung  across  conductors  was 
unnecessarily  strict  and  was  not 
completely  understood.  MSf  lA  agrees 
that  there  can  be  cross  points  provided 
special  precautions  are  takea  Therefore. 
MSllA  in  its  Final  rule  has  modiried  the 
proposed  language  to  address  the 
concerns  of  these  commentcrs  and 
allows  lead  wires  and  blasting  lines  to 
cross  over  conductors  provided  they  are 
isolated  and  msulatcd  from  these 
conductors. 

Equipment/Tools — Surfaci?  and 
Undergroaod 

Sections  58/57.670}    Nonsparking  Tools 

Final  \i  S6/57.8700  combine  and 
editormily  revise  existing  §i  M/57W(I9 
nnd  90/57.6134  dealing  with  the  use  of 
nonsparking  tools  when  preparing 
packaged  eiiplaMve  material  for  use. 
Some  explosive  materials  contain  spark- 
scnsilive  and  potentially  spari- 
gcnerating  ingredients.  The  final  rule 
should  reduce  iiie  likelihood  that  sparks 
would  be  groeraied  by  requinnf^  that 
nnnsp<irkiA((toote  beus<Kl  for  punching 
holes  in  cartridges- 


Existing  li  96/57.6134  deal  with  the 
use  of  nonsparking  implements  to  open 
containers.  Black  powder  is  shipped  in 
metal  containers  and  many  metallic 
fasteners  are  used  in  the  packaging  of 
explosive  materi;ii  In  view  of  these 
packaging  practices  and  the  possibility 
that  a  tool  used  to  open  a  cartridge  of 
explosive  material  could  puncture  the 
contents,  the  final  rule  requires  that 
nonsparking  tools  be  used  for  opening 
containers  of  explosive  maleritil  and  for 
punching  holes  in  explosives  cartridges 

Sections  56/57.6701     Tamping  and 
IjMiiing  Pole  Hegtiirements 

Final  S§  56/57.6701  clarify  existing 
§  S  56/57.6100  and  respond  to 
commeoters'  requests  to  allow  material 
other  than  wood  to  be  used  fur  tamping 
poles.  MSHA's  preproposai  draft  would 
have  permitted  the  use  of  products  other 
than  wood  for  tumping  and  loading 
poles  provided  that  they  meet  specific 
electrical  resistance  critena.  Although 
comments  on  the  preproposal  provision 
were  in  general  agreement  with  the 
standard  and  its  intent,  some 
commentcrs  ol>served  that  tlie 
resistonce  requirements  may  not  be 
achievable,  even  in  wooden  poles, 
where  a  wet  environment  is 
encountered.  Manufacturing 
requirements  for  resistive  Lamping  and 
loading  poles  specify  an  electrical 
resistance  of  more  than  5000  ohms  per 
foot  and  less  than  3  meg  ohms  per  fiooL 
As  proposed,  the  Hnai  standard  contains 
no  reference  to  these  specifications  but 
rather  requires  that  poles  be 
nonconductive  and  nonsparking  and 
that  couphngs  be  nonsparking. 

Maintenan(^ — Surface  and 
Underground 

SecUons  56/57.6800    Storage  Facililics 

This  final  standard  describes 
precaubon.s  i.i  be  taken  when  an 
explosive  material  storage  facility  is 
repaired.  Existing  §§  ,'i6/57.e012  require 
removal  of  matenai  and  cleaning  for  all 
interior  repairs.  The  standard  requires 
removal  and  cleaning  only  if  a  spark  or 
flame  could  be  generated. 

The  existing  standard  also  requires 
matenai  removal  to  a  "safe  distance" 
and  requires  that  the  matenai  be 
properly  guiirded."  The  final  standard 
requires  removal  of  all  explosive 
material  to  a  distance  of  50  feet.  Repairs 
which  generate  sparks  are  generally  of  a 
welding  or  cutting  nature.  In  these 
instances,  the  hot  sparks  are  propelled 
outward  from  the  work  site.  A  minimum 
of  50  feet,  as  recommended  by 
manufacturers,  is  needed  for  safety. 

"Monitored"  has  been  substituted  for 
properly  guarded    to  allow  the  mine 


operator  latitude  for  security  measures. 
In  must  instances,  the  workers 
performing  the  nepairs  would  do  the 
manitariag. 

Sections  56/57.6807     Vehicle  Repair 

This  final  standard  editorially  revises 
existing  H  56/57.B046  and  incorporates 
commentecs'  language  substituting 
"explosive  material  and  oxidizers '  for 
"explosives  or  detonators"  and  "into" 
for  "to."  The  Biuii  standard  prohibits 
vehicles  containing  explosive  material 
from  being  taken  into  a  repair  garage  or 
shop,  where  ignition  sources  are  present 

Sections  56/57.8802    Bulk  Delivery 
Vehicles 

This  new  standard  addresses  the 
detonation  hazard  created  when  heat  is 
applied  to  equipment  on  bulk  delivery 
vehicles  which  have  contained 

explosive  material.  The  new  venting 
requirement  for  hollow  shafts  is  derived 
from  the  NFPA  49S-1990  edition,  to 
provide  for  the  escape  of  gases  which 
could  be  generated  if  even  minimal 
amounts  of  residue  remain  inside  the 
shaft  when  heat  is  applied. 

Secliona  56/57.6803    BJasiing  Lines 

This  final  standard  adds  a 
requirement  to  existing  §5  56/57.6122 
which  address  the  quality  of  permanent 
blasting  lines.  The  standard  requires 
that  not  only  permanent  blasting  lines 
but  "air  blasting  lines  be  insulated,  and 
kept  in  good  repair.  This  minimizes  the 
risk  of  pre-ignition  and  reduces  the 
possibility  of  misfires. 

General  Beqairements — Surface  and 
Underground 

Sections  56/57.6900    Damaged  or 
Deteriorated  Explosive  Material 

This  final  standard  editorially  revises 
existing  SS  56/57.6092.  dealing  with 
disposal  of  defective  explosives.  The 
proposed  rule  provided  that  delay 
detonators  that  are  at  least  five  years 
old  cannot  be  used  or  stored  because 
the  delay  element  becomes  erratic  and 
may  cause  misfires  or  out-of-sequenee 
firing.  Commenters  questioned  the 
validity  of  the  use  of  "5  years "  stating 
that  this  may  not  be  an  appropriate  cut- 
off period.  MShiA  has  deleted  the 
reference  to  "5  years  '  from  the  final 
standard.  However,  good  practice  would 
normally  not  have  delay  detonators  five 
years  old  at  mine  property.  MSHA's 
preproposal  draft  required  that  damaged 
or  deteriorated  explosive  material  be 
disposed  of  "only  on  the  surface." 
Commenters  objected  to  this  change 
because  it  would  introduce  additional 
hazards  entailed  in  the  handling  and 
transporting  of  damaged  or  deteriorated 
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explosives  to  the  surface  for  removal. 
As  proposed,  the  final  rule  retains  the 
existing  requirement  for  safe  disposal  of 
these  explosives. 

Sections  56/57.9901    Black  Powder 

The  final  standard  combines  and 
editorially  revises  existing  §§  56/57  tq.ie 
and  56/57.6137  and  adds  the 
requirement  that  containers  of  blHck 
powder  be  constructed  to  be 
nonsparking.  Black  powder  is  pn  senlly 
used  in  the  metal  and  nonmetal  mining 
industry  as  the  powder  train  in  safely 
fuse  and  in  bulk  form  in  dimensim  stone 
mining.  This  standard  addresses  bulk 
use.  Black  powder  when  used  in  bulk 
form  is  extremely  spaiic  and  heat 
sensitive.  For  this  reason,  black  powdei 
must  be  handled  with  extreme  caution 
Spills,  which  could  occur  any  time  Ihp 
bulk  material  is  handled,  must  be 
especially  avoided  in  the  vicinity  of  a 
magazine.  Vehicular  and  foot  bailie  in 
this  area  while  loading  and  unloading 
magazines  could  spread  this  substance 
over  a  wider  area  and  expose  it  to  hea' 
sources  such  as  engine  manifolds  and 
catalytic  converters.  For  this  reason 
MSHA  is  retaining  the  existing 
requirement  that  black  powder 
containers  shall  not  be  opened  will. in  50 
feet  of  any  magazine.  The  final  stnndird 
also  retains  existing  provisioDS  that 
prohibit  the  opening  of  containers  of 
black  powder  within  50  feet  of  sourco 
of  open  flame  or  sparks  because  the 
material  is  so  spark  sensitive.  These 
provisions  are  consistent  with  other 
final  standards  that  require  separatjtin 
of  ignition  sources  from  explosivp 
material  by  50  feet 

The  nonsparking  container 
requirement  is  intended  to  prevent  ihf 
practice  of  transferring  black  powder 
into  small  metal  cans  before  loading 
Manufacturers  often  supply  black 
powder  in  metal  containers.  These 
containers,  however,  are  coated  with  t 
nonsparking  material  and  their 
continued  use  will  be  accepted. 

The  final  standard  prohibits  hoUiS 
from  being  reloaded  for  at  least  12  houis 
when  the  blastholes  have  failed  lo  break 
as  planned  due  to  the  potential  hazard 
of  residual  heat  from  the  initial  blast 

Sections  56/57.6902    Excessive 
Temperatures 

Final  §S  56/57.6902  deal  with 
placement  of  explosive  maleriaU  m 
holes  where  heat  could  cause  premature 
detonation.  It  revises  existing  !  {  56/ 
57.6138  for  clarity,  and  the  term 
"explosive  material"  replaces  (he  phiasc 
"explosives  or  blasting  agents"  for 
consistency.  The  temperature  of  holes 
suspected  of  being  hot  should  be 


measured  before  loading.  Without 
taking  special  precautions,  explosive 
material  normally  cannot  be  safely 
loaded  into  holes  having  a  temperature 
above  150*  F.  These  temperatures  are 
often  encountered  where  explosives 
have  been  used  to  enlarge  or  "spring" 
the  holes,  or  when  blasting  near  fires  or 
other  hot  areas  such  as  kilns. 
Ammonium  nitrate-fuel  oil  blasting 
agents,  or  other  bulk  mixed  blasting 
materials  reacting  with  sulfide  ores  may 
also  generate  high  temperatures.  In 
response  to  comments  received,  MSHA 
has  deleted  the  specific  reference  to  150* 
F.  The  final  rule  prohibits  the  use  of 
explosive  material  in  areas  where  heat 
could  cause  premature  detonation. 
Further,  the  final  rule  requires  special 
precautions  when  blasting  sulfide  ores. 

Sections  56/57.6903    Burning  Explosive 
\faterial 

Existing  SS  56/57.6161  address  actions 
to  be  taken  with  burning  explosives  at 
the  blast  site.  The  standard  broadens 
the  scope  of  the  existing  standard.  It 
expands  the  "surface  only"  application 
of  the  standard  to  include  underground 
areas  because  burning  explosives  can 
occur  anywhere  blasting  is  performed. 
Incomplete  detonation  in  a  blasthole  can 
lead  to  the  slow  burning  of  explosives  in 
the  hole.  The  IME  recommended  that 
these  locations  not  be  approached  for  at 
least  one  hour  after  the  apparent 
burning  has  stopped.  In  the  case  of  fire 
in  a  quantity  of  explosive  materials, 
such  as  a  haulage  vehicle  or  bulk 
loading  vehicle,  evacuation  to  y»  mile  in 
all  directions  is  recommended.  (1990 
Emergency  Response  Guidebook,  DOT, 
P  5800.4 — Guide  46).  MSHA  agrees  and 
has  incorporated  this  language  into  the 
standard.  Commenters  suggested  and 
MSHA  agrees  that  special  situations 
may  exist,  as  in  oil  shale  mining,  where 
it  may  be  necessary  under  certain 
circumstances  to  allow  persons  to  fight 
a  fire  even  though  there  is  a  possibility 
of  the  presence  of  suspected  explosive 
material.  This  unique  situation  is  not 
addressed  in  the  standard  and  appears 
to  be  an  appropriate  subject  for  a 
request  for  a  petition  for  modification. 
Other  editorial  changes  have  been  made 
to  the  standard. 

Sections  56/57. 0904    Smoking  and  Open 
Flames 

Existing  SS  56/57.6250  which  prohibit 
smoking  and  open  flames  near  explosive 
material  is  editorially  changed  for 
clarity. 


General  Requirements — Underground 
Only 

Section  57. 8960    Mixing  of  Explosive 
Material 

Existing  S  57.6220  prohibits  the  mixing 
of  ammonium  nitrate-fuel  oil  blasting 
agents  underground.  The  preproposal 
draft  prohibited  underground  mixing  of 
all  blasting  agents.  Commenters 
objected,  stating  that  underground 
mixing  of  blasting  agents  would  actually 
promote  safety  when  done  properly. 
One  commenter  pointed  out  that 
hazards  associated  with  mixing  and 
handling  of  ammonium  nitrate-fuel  oil 
included  the  potential  build-up  of  static 
electricity  and  fine  dust  upon  handling 
and  processing.  As  ammonium  nitrate  is 
crushed  finer  and  finer,  it  becomes  more 
and  more  sensitive  to  many  stimuli,  such 
as  sparks,  friction,  impact  and  shock 
The  commenter  indicated  that  these 
hazards  do  not  exist  or  are  greatly 
reduced  when  mixing  slurries  or 
emulsions. 

MSHA's  final  standard  allows  the 
bulk  mixing  of  explosive  material 
underground  provided  the  prior 
approval  of  the  MSHA  distnct  manager 
has  been  obtained  In  reaching  a 
decision  on  whether  to  allow  bulk 
mixing  underground,  the  district 
manager  on  a  case  by  case  basis  will 
take  into  account  the  various  safety 
factors  set  out  in  the  standard. 
Technological  advances  have  allowed 
for  the  introduction  of  new 
combinations  of  explosive  materials 
designed  for  particular  applications. 
District  manager  approval  would 
provide  the  needed  flexibility  to  respond 
to  innovations  in  material  or  processes 
but  also  provide  a  mechanism  to 
evaluate  the  new  technology  in  the 
context  of  the  safety  hazards  that  may 
exist  at  a  particular  mine. 

H.  Derivation  Table 

The  following  derivation  table  lists: 
(1)  The  number  of  the  final  standard, 
and  (2)  the  number  of  the  existing 
standard.  Standards  that  uniformly 
appear  in  30  CFR  56  and  57  are  referred 
to  in  this  table  as  56/57. 


Derivation  Tabi^ 

Final  Number 

Ensong 

Number 

56/57  6100 

56/57  6O02 
57.6008 

ana        56/ 

56/57.6101 

56/67  6005 

56/57.6102. 

56/57  6007 

57.6011 

and    56/ 

56/57  6130 

56/57  6001 

56  6131  and  57.6131 ... 

56/57  6020. 

56/57  6132 

56/57  6020. 

56/57  6133 _. 

56/57  6159. 

57.6160 

New. 

2088 
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Derivation  Table— Continued 


Final  NumOer 

Existing 

Number 

57  6161 

576027.   5- 
57  6030 

56  57  6049, 
56' 57  6040 
56/57  6042 
56/57  6044 
56/57  6050 
56/57  6065 
56/57  6200 
56/57  6041 

'6029   and 

56  57  6200    

56  57  6201  

56' 57  6202  

56  57  6043, 

56-57  6203  

5657 6047 
56 '57  6053 
57  6077  and 

and    56/ 

56  6204  and  57  6204 


56/57  6205 

56/57  6300 

56/57  6301 
56/57  6302 
56/57  6303 

56/57  6304 
56/57  6306 
56/57  6306 

56/57  8307. 
56  57  6308 
56/ 57  8309 

56  57  6310 

56'576311  . 

56' 57  6312 
56/57  6313 
5657  6400 
56/57  6401 
56/57  6402 
56/57  6403 
56/57  6404 
56' 57  6405 


56/57  6406 

56  6407  and  57.6407. 

56/57  6500   

56/57  6501  


56/57  6502 


56  57  6&X> 
56'57  66C1 
56  57  6602 


57  6051 
56' 57  6054 

57  60  76 
56' 57  6056 

57  6057 
56/57  6090 

57  609' 
56/57  6093. 
56-57  6096 
56.  57  6097 

57  6098 
56/57  6101 
56/576102 
56/57  6094 


57  6075  and 


ana 


and 


and 


56- 


56- 


56/ 


56/576160. 


57  6175  and  57  6182 

56/576142 


56/57  6104 

57  6105 
56/57  6106. 

and  57  6177 
576141 
56/57  6103, 
56/57  6119. 
56/57  6120. 
56/57  6126. 
56/57  6125 
56/57  6127 
56/57  6128 

576131 
56/57  6133. 
56/576121 
56/57  6109 
56/576115, 


and 


56/ 


56/576168 


ar-d 


56/ 


56/57  6163 


and  56/57  6164 

56/57  6110,   56/57  6111 

56/576112 

56/576114 

56/576117 

576118 
56/57  6123. 
56/57  6129 
56/57  6193 

56  57  6195 

57  6198 


56/57  6113 

56/57  6116 

and   56/ 


56/57  6194. 
and   56/ 


56  57  6603  1  56'57  6130, 


56  6604  and  57  6604 
56  57  6605   

56/57  6124. 
56/57  6162 

56  57  6700  

56/57  6099   and   56/ 

56' 57 6701  

57  6134 
56'57  6100 

56  57  6800  

56/57  6012. 

56/57  6801  

56/57  6045 

56/57  6802 _ 

56/ 57  6803  

New 
56/576122 

56'  57  6900  

56/57  6092 

56/57  6901  

56/57  6136    and    56/ 

56  57  69C2  

576137 
56/57  6138 

56' 57  6903  

56/576161, 

56/57  6904  

56/57  6250 

57  6960    „ 

56  57  7055  

57  6220 
56/57  6107 

56' 57  7051  

56/57  6135. 

/.  Distribution  Table 

For  the  convenience  of  the  reader,  the 
following  distribution  table  has  been 
added  as  a  cross-reference  guide. 
Standards  that  uniformly  appear  in  30 
CFR  parts  56  and  57  are  referred  to  in 
this  table  as  56/57. 

Distribution  Table 


Existing  Numbar 

Final  Number  . 

56/57  6001 

S7/57.6130. 

56/57  6002   

56/57.6100. 

56/57  6006  

56/57.6101. 

56/57  6007    

56/57.6102. 

56/57  6008     

56/576100. 

56/57  6011     

56/57  6102 

56/57  6012 

56/57  6800 

56/57  6020 

56.6131.  57.6131  and  56/ 

57  6027  

57.6132. 
57.6161. 

57  6029  

57.6161 

57.6030 

57  6161. 

56/57  6040    

56/57.6201. 

56/57  6041     

56/57  6203. 

56/57  6042     

56/57  6202. 

56/57  6043    

56/57  6202. 

56/57  6044      

56/57  6202. 

56/57  6045 

56/57  6801. 

56/57  6046 

56/57  6047   

56/57  6202. 

56/57  6048    

56/57.6200, 

56/57  6050  

56/57  6202. 

56/57  6051   

56/57  6203 

56/57  6053 

56/57  6202. 

56/57  6054 

56  6204  and  57  6204. 

56/57  6056   

56/57  6205 

56/57  6057 

56/57  6205 

56/57  6065   

56.6202. 

57  6075 

56.6204  and  57  6204 

57  6076 

56.6204  and  57  6204 

57  6077  

56/57  6202. 

56' 57  6090 

56/57  6300 

56/57  6091  

56/57  6300. 

56/57  6092   

56/57  6900. 

56/57  6093   

56/576301. 

56/57  6094   

56/57  6306. 

5657  6096  

56/57.6302. 

56/57  6097   

56/57  6303. 

56/57  6096   

56/57  6303. 

56/57  6099   

56/57  6700. 

56/57  6100  

56/57  6701. 

56/57  6101 

56/57  6304. 

56/57  6102   

56/57.6305. 

56/57  6103  

56/57  6313. 

56/57  6104  

56/57  6310. 

56/57  6105  

56/57.6310. 

56/57  6106  

56/57.6311. 

56/57  6107 

Transferred  to  subpart  F 

56/57  6106 

56/577055 
Removed. 

56/57  6109    

56/57  6500. 

56/57  6110 

56/57  6502. 

56/57  6111 

56/57  6502. 

56/57  6112 

56/57  6502. 

56/57  6113 

56/57  6502. 

56/57  6114 

56/57  6502. 

56/57  6115 

56/57  6501. 

•>6/57  6116   

56/57  6502 

•56/57  6117 

56/57  6502. 

56/57  6118 

56/57  6502. 

36/57  6119  

56/57  6400. 

56/576120 

56/57  6401. 

56/57.6121 

56  6407  and  57  6407. 

56/57  6122 

66/57  6803 

56/57  6123   

56/57  6600 

56/57  6124 

56  6604  and  57  6604 

56/57  6125 

56/57  6403 

56/57  6126   

56/57  6402. 

56/57.6127 

56/57  6404. 
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Exiating  Number 


56/57 
56/57 
56/57 
56/57 
56/57 
56/57 
66/57 
56/57 


6128.. 
6129.. 
6130.. 
6131.. 
6132.. 
6133.. 
6134.. 
6135.. 


Final  Number 


56/576136... 
66/57  6137... 
56/57  6138... 
56/57  6139... 
56/57  6140... 

57  6141  

56/57  6142.. 
56/57  6159.., 
56/57  6160.. 
56/57  6161.. 
56/37  6162.. 
56/57  6163.. 
56/57  6164.. 
56/57  6168.. 

57  6175 

57  6177 

56/57  6182.. 
66/57  6193.. 
56/57  6194.. 
56/57  6195.. 
56/57  6198.. 

57  6200 

57  6220 

56/57  6250.. 


56/57  6405 

56/57  6601 

56/57.6603. 

56/57.6405 

Removed 

56/57  6406 

56/57  6700 

Transferred  to  subpart  F, 

56/577056 
56/57  6901 
56/57  6901 
56/57  6902 
Removed 
Renxsved. 
56/57  6312 
56/57  6307. 
56/57  6133 
56/57  6306 
56/57  6903 
56/57  6605. 
56/57  6501 
56/57  6501 
56/57  6311 
56/57  6306. 
56/57.6311. 
57  6306 
56/57  6602 
56/57  6602 
56/57  6602 
56/57  6602 
57.6202 
57  6960 
56/57  6904 


IV.  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291,  MSHA  has  prepared  a  Regulatory 
Impact  Analysis  to  identify  potential 
costs  and  benefits  associated  with  the 
revised  changes  to  its  explosives 
standards  for  metal  and  nonmetal 
mines.  The  Agency  has  combined  this 
analysis  with  the  Regulatory  Flexibility 
/Analysis  required  by  the  Regulatory 
Flexibility  Act.  In  this  analysis, 
summarized  below,  MSHA  has 
determined  that  the  final  rule  does  not 
result  in  major  cost  increases  nor  have 
an  effect  of  $100  million  or  more  on  the 
economy. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  businesses  when 
developing  regulations.  This  final  rule 
introduces  alternative  compliance 
methods  to  the  existing  regulations  that 
would  directly  benefit  small  mining 
operations.  In  addition,  the  final 
standards  clarify  compliance 
responsibilities  and  adopt  performance- 
oriented  standards  when  possible. 

In  the  following  summary  of  the 
Regulatory  Flexibility  Analysis,  MSH.A 
has  compared  the  costs  associated  with 
the  final  requirements  to  the  costs 
associated  with  the  existing 
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requirements.  MSHA  also  has  compared 
the  benefits  associated  with  the  final 
requirements  to  the  benefits  associated 
with  the  existing  requirements.  A  copy 
of  the  full  analysis  is  available  upon 
request. 

MSHA  estimates  that  the  total  first- 
year  cost  for  compliance  with  the  final 
rule  is  $2.7  million  compared  to  $11 
million  for  compliance  with  the  existing 
standards,  for  an  incremental  impact  of 
about  $1.6  million.  The  total  annual  and 
annualized  cost  of  complying  with  the 
existing  rule  is  S0.9  million  and  of 
complying  with  the  final  rule  is  $2.4 
million.  The  total  annual  and  annualized 
incremental  cost  for  complying  with  the 
final  rule  is  $1.5  million. 

MSHA  expects  that  the  final  rule  will 
result  in  reduced  risk  to  employee 
safety.  Full  compliance  with  the  final 
rule  would  have  likely  prevented  or 
contributed  to  the  prevention  of  27 
deaths  and  190  nonfatal  injuries  over  the 
past  ten  years,  compared  to  21  deaths 
and  166  nonfatal  injuries  which  should 
have  been  prevented  by  full  compliance 
with  the  existing  standards.  MSHA 
believes  that  the  clarified  compliance 
requirements  in  the  final  rule  would 
have  increased  the  likelihood  of 
preventing  at  least  an  additional  six 
deaths  and  88  injuries  over  this  same 
period. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  MSHA  has  defined  small 
business  entities  as  mines  with  fewer 
than  20  employees.  The  final  rule  affects 
about  4800  metal  and  nonmetal  mining 
operations  under  MSHA  jurisdiction 
that  use  explosive  material,  of  which 
about  3400  are  small  business  entities. 
MSHA  estimates  that  small  mines  will 
incur  first-year  incremental  compliance 
costs  of  about  $603,000  or  about  $176  per 
mine  and  annual  incremental 
compliance  costs  of  about  $590,000  or 
about  $172  per  mine.  Although 
individual  mines  may  incur  significantly 
greater  compliance  costs.  MSHA 
considers  the  impact  to  be  insignificant 
industry  wide. 

List  of  Subjects  in  30  CFR  Parts  56  and 
57 

Mine  safety  and  health.  Metal  and 
nonmetal  mining.  Explosives. 

Dated:  January  8,  1991. 
William  J.  Tahersall. 

Assistant  Secretory-  for  Mine  Safety  and 
Health. 

Subparts  E  and  F  of  part  56. 
subchapter  N.  chapter  I.  title  30  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  Revise  subpart  E  to  read  as  set  forth 
below. 


PART  S«— SAFETY  AND  HEALTH 
STAMDAIIOS-SURFACE  METAL  AND 
NONMETAL  MINES 


<;uboart  E— Ex|>Ios)vm 

Sec 

56.6000    Definitions. 

Stora^B 

56.6100  Separation  of  stored  explosive 
material. 

56.6101  Areas  around  explosive  material 
storage  facilities, 

56.6102  Explosive  material  storage 
practices. 

56.6130  Explosive  material  storage  faalilies. 

56.6131  Location  of  explosive  material 
storage  facilities. 

56.6132  Magazine  requirements. 

56.6133  Powder  chests. 

Transportatioo 

56.6200    Delivery  to  storage  or  blast  site 

areas. 
56  6201     Separation  of  transported  exploaive 

material. 

56.6202  Vehicles. 

56.6203  Locomotives. 

56.6204  Hoists. 

5a6205    Conveying  explosives  by  hand. 


Control  of  blasting  operations. 
Blasfhole  obstruction  check 
Explosive  material  protection. 
Initiation  preparation. 
Primer  protection. 
Unused  explosive  material. 
Loading  and  blasting. 
Dnli  stem  loading. 
Initiation  systems. 
Fuel  oil  requirements  for  ANFO. 
Misfire  waiting  period. 
Handling  of  misfires. 
Secondary  blasting. 
Blast  site  security. 


58.6300 
56.6301 
56.6302 
56.8303 
S&8304 
56.6305 

s&esoe 

56.8307 
56.6308 
56.6309 
56.6310 
56.6311 
56.6312 
56.6313 

Electric  Blaeting 

56.6400  Compatibility  of  electric  detonators. 

56.6401  Shunting 

56.6402  Deenergized  circuits  near 
detonators. 

58.6403  Branch  circuits. 

56.6404  Separation  of  blasting  circuits  from 
power  source. 

56  6405     Finng  devices. 

56.6406     Duration  of  curreni  fiow. 

56  6407     Circuit  testing. 

Nonelectric  Blasting 

56  6500    Damaged  initiating  material. 
56  6501     Nonelectric  initiation  systems. 
56.6502     Safety  fuse 

Extraiwous  ElMtridty 

.56.6600     leading  practices. 
56.6801     Grounding 

56.6602  Static  electricity  dissipation  during 
loading. 

56.6603  Air  gap. 

56.6604  Precautions  during  storms, 
56  6605     Isolation  of  blasting  circuits 


Sec 

Equipment /Toob  , 

56.6700  Nonsparking  tools. 

56.6701  Tamping  and  loading  pole 
requirements. 

MaintonaBca 

56.6800    Storage  facilities 
56.6601     Vehicle  repair 

56.6802  Bulk  delivery  vehicles. 

56.6803  Blasting  lines. 

General  Requirements 

56.6900    Damaged  or  deteriorated  explosive 
material 

58.8801  Black  powder 

56.8802  Excessive  temperatures 

56.8803  Burning  explosive  material 
56.8904     Smoking  and  open  flame*. 

Appendix  I  to  Subpart  E 

Authority:  30  U  SC  811  956.  and  961. 

Subpart  E— ExpkJStvw  , 

§56.6000    DvfMttons. 

The  following  definitions  apply  in  this 
subpart. 

Attended  Presence  of  an  individual  or 
contmuous  monitoring  to  prevent 
unauthorized  entry  or  access. 

Blasting  agent.  Any  substance 
classified  as  a  blasting  agent  by  the 
Depa-tment  of  Transportahon  in  49  CTFR 
173.114(a).  (1989  compilation)  This 
document  is  available  at  any  MSHA 
Metal  and  Nonmetal  Safety  and  Health 
district  office, 

Blest  area.  The  area  in  which     . 
concussion  (shock  wavel,  flying 
matenal.  or  gases  from  an  explosion 
may  cause  injur>'  to  persons 

In  determining  the  blast  area,  the 
following  factors  shall  be  considered: 

(1)  Geology  or  materia!  to  be  blasted. 

(2)  Blast  pattern. 

(3)  Burden,  depth,  diameter,  and  angle 
of  the  holes. 

(4)  Blasting  experience  of  the  mine. 

(5)  Delay  system,  powder  factor,  and 
pounds  per  delay. 

(6)  Type  and  amount  of  explosive 
material, 

[7]  Type  and  amount  of  stt^mmmg. 

Blast  Site.  The  area  where  explosive 
material  is  handled  during  loading, 
including  the  perimeter  formed  by  the 
blasiholes  and  50  feet  in  ail  di.-eLiions 
from  loaded  holes.  The  5()-foot 
requirement  also  applies  in  all  directions 
along  the  full  depth  of  the  hole. 

Detonating  cord.  A  flexible  cord 
containing  a  center  core  of  high 
explosives  which  may  be  used  to  initiate 
other  explosives. 

Detonator.  Any  device  containing  a 
detonating  charge  used  to  initiate  an 
explosive.  These  devices  include  electric 
or  noneiectnc  instantaneous  or  delay 
blasting  caps,  and  delay  cunneciors,  The 


^90. 
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term  "detonator"  does  not  include 
detonating  cord.  Detonators  may  be 
either  "Class  A  "  detonators  or   Class 
C"  detonators,  as  classified  by  the 
Department  of  Transportation  in  49  CFR 
173.53,  and  173.100,  (1989  compilation). 
This  document  is  available  at  any 
MSHA  Metal  and  Nonmetal  Safety  and 
Health  district  office. 

Emulsion.  An  explosive  material 
containing  substantial  amounts  of 
oxidizers  dissolved  in  water  droplets, 
surrounded  by  an  immiscible  fuel. 

Explosive.  Any  substance  classified 
as  an  explosive  by  the  Department  of 
Transportation  in  49  CFR  173.53, 173.88, 
and  173.100  (1989  compilation).  This 
document  is  available  at  any  MSHA 
Metal  and  Nonmetal  Safety  and  Health 
district  office. 

Explosive  material.  Explosives, 
blasting  agents,  and  detonators. 

Flash  point.  The  minimum 
temperature  at  which  sufficient  vapor  is 
released  by  a  liquid  to  form  a  flammable 
vapor-air  mixture  near  the  surface  of  the 
liquid. 

Igniter  cord.  A  fuse  that  burns 
progressively  along  its  length  with  an 
external  flame  at  the  zone  of  burning. 
used  for  lighting  a  series  of  safety  fuses 
in  a  desired  sequence. 

La.minated partition.  A  partition 
composed  of  the  following  material  and 
minimum  nominal  dimensions:  4  inch 
thick  plywood,  Vi  inch  thick  gypsum 
wallboard,  's  inch  thick  low  carbon 
steel,  and  'A  inch  thick  plywood,  bonded 
together  in  that  order.  Other 
combinations  of  material  may  be  used, 
such  as  plywood,  wood,  or  gypsum 
wallboard  as  insulators,  and  steel  or 
wood  as  structural  elements,  provided 
that  the  partition  is  equivalent  to  a 
laminated  partition  for  both  insulation 
and  structural  purposes  as  determined 
by  appropriate  testing.  The  IME  22 
container  or  compartment,  described  in 
IME  Safety  Library  Publication  22  (Jan. 
1985),  meets  the  criteria  of  a  laminated 
partition. 

Loading  Placing  explosive  material 
either  in  a  blasthole  or  against  the 
material  to  be  blasted. 

Misfire.  The  complete  or  partial 
failure  of  explosive  material  to  detonate 
as  planned.  The  term  also  is  used  to 
describe  the  explosive  material  itself 
that  has  failed  to  detonate. 

Multipurpose  dry-chemical  fire 
extinguisher.  An  extinguisher  having  a 
rating  of  at  least  2-A;10-B:C  and 
containing  a  nominal  4.5  pounds  or  more 
of  dry-chemical  agent. 

Primer.  A  unit,  package,  or  cartridge 
of  explosives  which  contains  a 
detonator  and  is  used  to  initiate  other 
explosives  or  blasting  agents. 


Safety  switch.  A  switch  that  provides 
shunt  protection  in  blasting  curcuits 
between  the  blast  site  and  the  switch 
used  to  connect  a  power  source  to  the 
blasting  circuit. 

Slurry.  An  explosive  material 
containing  substantial  portions  of  a 
liquid,  oxidizers,  and  fuel,  plus  a 
thickener. 

Water  gel.  An  explosive  material 
containing  substantial  portions  of  water, 
oxidizers,  and  fuel,  plus  a  cross-linking 
agent. 

Storage 

§  56.6100    Separation  of  stored  explosive 
material. 

(a)  Detonators  shall  not  be  stored  in 
the  same  magazine  with  other  explosive 
material. 

(b)  When  stored  in  the  same 
magazine,  blasting  agents  shall  be 
separated  from  explosives,  safety  fuse, 
and  detonating  cord  to  prevent 
contamination. 

§  56.6101     Areas  around  explosive  material 
storage  facilities. 

(a)  Areas  surrounding  storage 
facilities  for  explosive  material  shall  be 
clear  of  rubbish,  brush,  dry  grass,  and 
trees  for  25  feet  in  all  directions,  except 
that  live  trees  10  feet  or  taller  need  not 
be  removed. 

(b)  Other  combustibles  shall  not  be 
stored  or  allowed  to  accumulate  within 
50  feet  of  explosive  material. 
Combustible  liquids  shall  be  stored  in  a 
manner  that  ensures  drainage  will  occur 
away  from  the  explosive  material 
storage  facility  in  case  of  tank  rupture. 

§  56.6102    Explosive  material  storage 
practices. 

(a)  Explosive  material  shall  be — 

(1)  Stored  in  a  manner  to  facilitate  use 
of  oldest  stocks  first: 

(2)  Stored  according  to  brand  and 
grade  in  such  a  manner  as  to  facilitate 
identification:  and 

(3)  Stacked  in  a  stable  manner  but  not 
more  than  8  feet  high. 

(b)  Explosives  and  detonators  shall  be 
stored  in  closed  nonconductive 
containers  except  that  nonelectric 
detonating  devices  may  be  stored  on 
nonconductive  racks  provided  the  case- 
insert  instructions  and  the  date-plant- 
shift  code  are  maintained  with  the 
product. 

§56.6130    Explosive  material  Storage 

facilities. 

(a)  Detonators  and  explosives  shall  be 
stored  in  magazines. 

(b)  Packaged  blasting  agents  shall  be 
stored  in  a  magazine  or  other  facility 
which  is  ventilated  to  prevent  dampness 
and  excessive  heating,  weather- 


resistant,  and  locked  or  attended. 
Facilities  other  than  magazines  used  to 
store  blasting  agents  shall  contain  only 
blasting  agents. 

(c)  Bulk  blasting  agents  shall  be  stored 
in  weather-resistant  bins  or  tanks  which 
are  locked,  attended,  or  otherwise 
inaccessible  to  unauthorized  entry. 

(d)  Facilities,  bins  or  tanks  shall  be 
posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach. 

§  56.6 1 3 1    Location  of  explosive  material 
storage  facilities. 

(a)  Storage  facilities  for  an  explosive 
material  shall  be — 

(1)  Located  in  accordance  with 
appendix  I  to  subpart  E — MSHA  Tables 
of  Distances.  However, 'where  there  is 
not  sufficient  area  at  the  mine  site  to 
allow  compliance  with  appendix  I. 
storage  facilities  shall  be  located  so  that 
the  forces  generated  by  a  storage  facility 
explosion  will  not  create  a  hazard  to 
occupants  in  mine  buildings  and  will  not 
damage  dams  or  electric  substations: 
and 

(2)  Detached  structures  located 
outside  the  blast  area  and  a  sufficient 
distance  from  powerlines  so  that  the 
powerlines.  if  damaged,  would  not 
contact  the  magazines. 

(b)  Operators  should  also  be  aware  of 
regulations  affecting  storage  facilities  in 
27  CFR  part  55. 

§56.6132    Magazine  requirements. 

(a)  Magazines  shall  be — 

(1)  Structurally  sound; 

(2)  Noncombustible  or  the  exterior 
covered  with  fire-resistant  material: 

(3)  Bullet  resistant: 

(4)  Made  of  nonsparking  material  on 
the  inside: 

(5)  Ventilated  to  control  dampness 
and  excessive  heating  within  the 
magazine; 

(6)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach,  so  located 
that  a  bullet  passing  through  any  of  the 
signs  will  not  strike  the  magazine; 

(7)  Kept  clean  and  dry  inside; 

(8)  Unlighted  or  lighted  by  devices 
that  are  specifically  designed  for  use  in 
magazines  and  which  do  not  create  a 
fire  or  explosion  hazard: 

(9)  Unheated  or  heated  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard; 

(10)  Locked  when  unattended;  and 

(11)  Used  exclusively  for  the  storage 
of  explosive  material  except  for 
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essential  nonsparking  equipment  used 
for  the  operation  of  the  magazine. 

|b)  Metal  magazines  shall  be  equipped 
with  electrical  bonding  connections 
between  all  conductive  portions  so  the 
entire  structure  is  at  the  same  electrical 
potential.  Suitable  electrical  bonding 
methods  include  welding,  riveting,  or  the 
use  of  securely  tightened  bolts  where 
individual  metal  portions  are  joined. 
Conductive  portions  of  nonmetal 
magazines  shall  be  grounded. 

(c)  Electrical  switches  and  outlets 
shall  be  located  on  the  outside  of  the 
magazine. 

§  56.6 1 33    Powder  chests. 

(a)  Powder  chests  (day  boxes)  shall 
be— 

(1)  Structurally  sound,  weather- 
resistant,  equipped  with  a  lid  or  cover, 
and  with  only  nonsparking  material  on 
the  inside; 

(2)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach; 

(3)  Located  out  of  the  blast  area  once 
loading  has  been  completed: 

(4)  Locked  or  attended  when 
containing  explosive  material;  and 

(5)  Emptied  at  the  end  of  each  shift 
with  the  contents  returned  to  a 
magazine  or  other  storage  facility,  or 
attended. 

(b)  Detonators  shall  be  kept  in 
separate  chests  from  explosives  or 
blasting  agents,  except  if  separated  by  4 
inches  of  hardwood,  laminated  partition, 
or  equivalent. 

Transportation 

§  56.6200    Delivery  to  storage  or  blast  site 
areas. 

Explosive  material  shall  be 
transported  without  undue  delay  to  the 
storage  area  or  blast  site. 

§  56.6201    Separation  of  transported 
explosive  material. 

Detonators  shall  not  be  transported  on 
the  same  vehicle  or  conveyance  with 
other  explosives  except  as  follows; 

(a)  Detonators  in  quantities  of  more 
than  1000  may  be  transported  in  a 
vehicle  or  conveyance  with  explosives 
or  blasting  agents  provided  the 
detonators  are — 

(1)  Maintained  in  the  original 
packaging  as  shipped  from  the 
manufacturer;  and 

(2)  Separated  from  the  explosives  or 
blasting  agents  by  4  inches  of  hardwood, 
laminated  partition,  or  equivalent.  The 
hardwood,  laminated  partition,  or  the 
equivalent  shall  be  fastened  to  the 
vehicle  or  conveyance. 


(b)  Detonators  in  quantities  of  1000  or 
fewer  may  be  transported  with 
explosives  or  blasting  agents  provided 
the  detonators  are — 

(1)  Kept  in  closed  containers;  and 

(2)  Separated  from  the  explosives  or 
blasting  agents  by  4  inches  of  hardwood, 
laminated  partition,  or  equivalent.  The 
hardwood,  laminated  partition,  or 
equivalent  shall  be  fastened  to  the 
vehicle  or  conveyance. 

§  56.6202    Vetiicles. 

(a)  Vehicles  containing  explosive 
material  shall  be — 

(1)  Structurally  sound  and  well- 
maintained; 

(2)  Equipped  with  sides  and 
enclosures  higher  than  the  explosive 
material  being  transported  or  have  the 
explosive  material  secured  to  a 
nonconductive  pallet; 

(3)  Equipped  with  a  cargo  space  that 
shall  contain  the  explosive  material 
(passenger  areas  shall  not  be  considered 
cargo  space); 

(4)  Equipped  with  at  least  two 
multipurpose  dry-chemical  fire 
extinguishers  or  one  such  extinguisher 
and  an  automatic  fire  suppression 
system: 

(5)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(6)  Occupied  only  by  persons 
necessary  for  handling  the  explosive 
material; 

(7)  Attended  or  the  cargo 
compartment  locked,  except  when 
parked  at  the  blast  site  and  loading  is  in 
progress;  and 

(8)  Secured  while  parked  by  having— 
(i)  The  brakes  set; 

(ii)  The  wheels  chocked  if  movement 
could  occur,  and 

(iii)  The  engine  shut  off  unless 
powering  a  device  being  used  in  the 
loading  operation. 

(b)  Vehicles  containing  explosives 
shall  have — 

(1)  No  sparking  material  exposed  in 
the  cargo  space;  and 

(2)  Only  properly  secured  nonsparking 
equipment  in  the  cargo  space  with  the 
explosives. 

(c)  Vehicles  used  for  dispensing  bulk 
explosive  material  shall — 

(1)  Have  no  zinc  or  copper  exposed  in 
the  cargo  space;  and 

(2)  Provide  any  enclosed  screw-type 
conveyors  with  protection  against 
internal  pressure  and  frictional  heal. 

§  56.6203    Locomotives. 

Explosive  material  shall  not  be 
transported  on  a  locomotive.  When 
explosive  material  is  hauled  by  trolley 
locomotive,  covered,  electrically 
insulated  cars  shall  be  used. 


§56.6204    Hoists. 

(a)  Before  explosive  material  is 
transported  in  hoist  conveyances,  the 
hoist  operator  shall  be  notified. 

(b)  Explosive  material  transported  in 
hoist  conveyances  shall  be  placed 
within  a  container  which  prevents 
shifting  of  the  cargo  that  could  cause 
detonation  of  the  container  by  impact  or 
by  sparks.  The  manufacturer's  container 
may  be  used  if  secured  to  a 
nonconductive  pallet.  When  explosives 
are  transporied,  they  shall  be  secured  so 
as  not  to  contact  any  sparking  material. 

(c)  No  explosive  material  shall  be 
transported  during  a  mantrip. 

§  56.6205    Conveying  explosives  by  tiarul. 

Closed,  nonconductive  containers 
shall  be  used  to  carry  explosives  and 
detonators  to  and  from  blast  sites. 
Separate  containers  shall  be  used  for 
explosives  and  detonators. 

Use 

§  56.6300    Control  Of  blasting  operations. 

(a)  Only  persons  trained  and 
experienced  in  the  handling  and  used  of 
explosive  material  shall  direct  blasting 
operations  and  related  activities. 

(b)  Trainees  and  inexperienced 
persons  shall  work  only  in  the 
immediate  presence  of  persons  trained 
and  experienced  in  the  handling  and  use 
of  explosive  material. 

§  56.6301     Blasthole  obstruction  check. 

Before  loading,  blastholes  shall  be 
checked  and  wherever  possible,  cleared 
of  obstructions. 

§  56.6302    Explosive  material  protection. 

(a)  Explosives  and  blasting  agents 
shall  be  kept  separated  from  detonators 
until  loading  begins. 

(b)  Explosive  material  shall  be 
protected  from  impact  and  temperatures 
in  excess  of  150  T  when  taken  to  the 
blast  site. 

^  56.6303    Initiation  preparation. 

(a)  Primers  shall  be  made  up  only  at 
the  time  of  use  and  as  close  to  the  blast 
site  as  conditions  allow. 

(b)  Primers  shall  be  prepared  with  the 
detonator  contained  securely  and 
completely  within  the  explosive  or 
contained  securely  and  appropriately  for 
its  design  in  the  tunnel  or  cap  well. 

(c)  When  using  detonating  cord  to 
initiate  another  explosive,  a  connection 
shall  be  prepared  with  the  detonating 
cord  threaded  through,  attached 
securely  to,  or  otherwise  in  contact  with 
the  explosive. 
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§56.6304    Primer  prottctiSR; 

(a)  Tamping  shall  not  be  done  directly 
on  a  primer. 

(b)  If  cartridges  of  explosives  or 
blasting  agents  exceed  4  inches  in 
diameter,  they  shall  not  be  dropped  on 
the  primer  except  where  the  blasthole  is 
filled  with  or  under  water. 

§  56.6305    Unu««d  txpiottve  ntstcriaJ. 

Unused  explosive  material  shall  he 
moved  to  a  protected  location  as  soon 
as  practical  after  loading  operations  are 

Lompleted. 

§  56.6306    Loading  and  blasting. 

(a)  Vehicles  and  equipment  shall  not 
be  driven  over  explosive  material  or 
initiating  systems  in  a  manner  which 
could  contact  the  material  or  system,  or 
otherwise  create  a  hazard. 

(b)  Once  loading  begins,  the  only 
activity  permitted  within  the  blast  site 
shall  be  activity  directly  related  to  the 
blasting  operation,  and  occasional 
haulage  activity  near  the  base  of  the 
highwall  being  loaded  where  no  other 
haulage  access  exists. 

(c)  Loading  shall  be  continuous  except 
for  emergency  situations,  shift  changes, 
and  up  to  two  consecafive  idle  shifts. 

(d)  In  electric  blasting  prior  to  hook-up 
of  the  power  source  and  in  nonelectric 
lilasting  prior  to  the  attachment  to  an 
initiating  device,  all  pt^rsons  shall  be 
removed  from  the  blast  area  except 
persons  in  a  blasting  shelter  or  other 
location  that  protects  ftom  concussion 
(shock  wave),  flying  material,  or  gases. 

(e)  Upon  completion  of  loading  and 
connecting  of  circuits,  firing  of  blasts 
shall  occur  without  undue  delay. 

(f)  Before  firing  a  blast — 

(1)  Ample  warning  shall  be  given  to 
allow  all  persons  to  be  evacuated: 

(2)  Clear  exit  routes  shall  be  provided 
for  persons  firing  the  round;  and 

f3}  Ail  access  routes  to  the  blnst  area 
shall  be  guarded  or  barricaded  to 
prevent  the  passage  of  persons  or 
vehicles. 

(gj  No  work  shall  resume  in  the  blast 
iirea  until  a  post-blast  examination 
tiddressing  potential  blast-related 
hazards  has  been  conducted  by  a  person 
having  abihties  and  experience  that 
fully  qualify  the  person  to  perform  the 
duty  assigned. 

$56.6307    DrM  atain  loading. 

Explosive  material  shall  not  be  loaded 
into  blastholes  with  drill  stem 
equipment  or  other  devices  that  could  be 
extracted  while  containing  explosive 
materiaL  The  use  of  loading  hose,  collar 
sleeves,  or  collar  pipes  is  permitted. 


§  96.6308    InMattan  syatanw. 

Initiation  systems  shall  be  used  in 
accordance  with  the  manufaclurei^s 
instructions. 

§56.«30»    FiMioHroqi^ranwntaforAMFO. 

(a)  Liquid  hydrocarbon  fuels  with 
flash  points  lower  than  that  of  Noi  Z 
diesel  oil  (125  'F)  shall  not  be  used  tt) 
prepare  ammonium  nitrate-fuel  oil, 
except  that  diesel  fuels  with  flash  points 
no  lower  than  100  T  may  be  used  at 
dmbipnt  air  temperatures  below  45  *F. 

(b)  Waste  oil.  including  crankcase  oil, 
shall  not  be  used  to  prepare  ammonium 
nitrate-fuel  oil. 


§  56.63 10    MiaNr*  watting  | 

When  a  misfire  is  suspected,  persons 
shall  not  enter  the  blast  area — 

(a)  For  30  minutes  if  safety  fuse  and 
blasting  caps  are  used:  or 

(b)  For  15  minutes  if  any  other  type 
tietonators  are  used, 

§  56.631 1     Handling  of  misfires, 

(a)  Faces  and  muck  piles  shall  be 
examined  for  misfires  after  each 
blasting  operation. 

(b)  Only  work  necessary  to  remove  a 
misfire  and  protect  the  safety  of  miners 
engaged  in  the  removal  shall  be 
permitted  in  the  affected  area  until  the 
misfire  is  disposed  of  in  a  safe  manner, 

(c)  When  a  misfine  cannot  be  disposed 
of  safely,  each  approach  to  the  area 
affected  by  the  misfire  shall  be  posted 
with  a  warning  sign  at  a  conspicuous 
location  to  prohibit  entry,  and  the 
condition  shall  be  reported  immediately 
to  mine  management, 

(d)  Misfires  occurring  during  the  shift 
shall  be  reported  to  mine  management 
not  later  than  the  end  of  the  shift. 

§56.6312    Secondary  btosting. 

Secondary  blasts  fired  at  the  same 
time  in  the  same  work  area  shall  be 
initiated  from  one  source. 

§  56.6313    Blast  >He  security 

-Areas  in  which  loading  is  suspended 
or  loaded  holes  are  awaiting  firing  shall 
be  attended,  barricaded  and  posted,  or 

flasscd  asainst  unauthorized  entry. 

Electric  Blasting 

§  MLt4(»    CempaltbMlty  of  etectric 
detonators. 

All  electric  detonators  to  be  fired  in  a 
round  shall  be  from  the  same 
manufacturer  and  shall  have  similar 
electrical  firing  characteristics. 

§  56.6401     Shunting. 

Except  during  testing — 

(a)  Blectnc  detonators  shall  be  kept 
shunted  until  connected  to  the  blasting 
line  or  wired  into  a  blofltlng  round: 


(b)  Wired  rounds  shall  be  kept 
shunted  until  connected  to  the  blasting 
line:  and 

(c)  Blasting  lines  shall  be  kept  shunted, 
until  immediately  before  blasting. 

§  56.6403    Deencrgtwd  dreuita  near 
datonatoraL 

Electrical  distribution  circuits  within 
50  feet  of  electric  detonators  at  the  blast 
site  shall  be  deencrgized.  Such  circuits 
need  not  be  deenergized  between  25  to 
50  feet  of  the  electric  detonators  if  stray 
current  tests,  conducted  as  frequently  as 
necessary,  indicate  a  maximum  stray 
current  of  less  than  0.05  ampere  through 
a  1-ohm  resistor  as  measured  at  the 
blast  site. 

§  56.6403    Brancti  dretitts* 

(a)  If  electric  blasting  includes  the  use 
of  branch  circuits,  each  branch  shall  be 
equipped  with  a  safety  switch  or 
equivalent  method  to  isolate  the  circuits 
to  be  used, 

(b)  At  least  one  safety  switch  or 
equivalent  method  of  protection  shall  be 
located  outside  the  blast  area  and  shall 
be  in  the  open  position  until  persons  are 
withdrawn. 

§  56.6404    Separation  of  blasting  circuits 
from  power  source. 

(a)  Switches  used  to  connect  the 
power  source  to  a  blasting  circuit  shall 
be  locked  in  the  open  position  except 
when  closed  to  fire  the  blast. 

(b)  Lead  wires  shall  not  be  connected 
to  the  blasting  switch  until  the  shot  is 
ready  to  be  fired. 

§  56.6405    Firing  devices. 

(a)  Power  sources  shall  be  capable  of 
delivering  sufficient  current  to  energize 
all  electric  detonators  to  be  fired  with 
the  type  of  circuits  used.  Storage  or  dry 
cell  batteries  are  not  permitted  as  powe,r 
sources. 

(b)  Blasting  machine  ?hall  be  tested, 
repaired,  and  maintained  in  accordance 
with  the  manufacturer's  instructioH. 

(c)  Only  the  blaster  shall  have  the  key 
or  other  control  to  an  electrical  firing 
device; 

§  5&M06    DwiaWon  o»-cuiienl  Itoiw. 

If  any  part  of  a  blast  is  connected  in 
parallel  and  is  to  be  initiated  from 
powerlines  cr lighting  circuits,  the  time 
of  current  flow  shall  be  limited' ttj  a 
maximum  of  25  milliseconds.  This  can 
be  accomplished  by  incorporating  an 
HPcing  control  device  in  the  blasting 
circuit  or  by  interrupting  the  circuit  with 
an  explosive  device  attached  to  one  or 
both  lead  lines  and  initiated" by  a  25- 
millisecond  delay  electric  detonator. 


^ 


Federal  Register  /  Vol.  56,  No.  13  /  Friday,  January  18.  1991  /  Rules  and  Regulations 


2093 


§  56.6407    Circuit  testing. 

A  blasting  galvanometer  or  other 
instrument  designed  for  testing  blasting 
circuits  shall  be  used  to  test  each  of  the 
following; 

(a)  Continuity  of  each  electric 
detonator  in  the  blasthole  prior  to 
stemming  or  connection  to  the  blasting 
line. 

(b)  Resistance  of  individual  series  or 
the  resistance  of  multiple  balanced 
series  to  be  connected  in  parallel  prior 
to  their  connection  to  the  blasting  line, 

(c)  Continuity  of  blasting  lines  prior  to 
I  the  connection  of  electric  detonator 

I  series. 

(d)  Total  blasting  circuit  resistance 
prior  to  connection  to  the  power  source. 

Nonelectric  Blasting 

§  56.6500    Damaged  initiating  material. 

A  visual  check  of  the  completed 
circuit  shall  be  made  to  ensure  that  the 
compoTrents  are  properly  aligned  and 
connectedkSafety  fuse,  igniter  cord, 
detonating  c'ofd.  shock  or  gas  tubing. 
and  similar  material  which  is  kinked, 
bent  sharply,  or  damaged  shall  not  be 
used. 

§  56.6501    Nonelectric  initiation  systems. 

(a)  When  blasting  with  any 
nonelectric  initiation  system  where 
continuity  cannot  be  tested,  double 
trunklines  or  loop  systems  shall  be  used, 
except — 

(1)  When  blasting  with  safety  fuse 
and  caps; 

(2)  \Vhen  performing  secondary 
blasting;  or 

(3)  When  blasting  one  or  two  rows 
using  shock  tube, 

(b)  When  the  nonelectric  initiation 
system  uses  shock  tube — 

(1)  Connections  with  other  initiation 
devices  shall  be  secured  in  a  manner 
which  provides  for  uninterrupted 
propagation; 

(2)  Factory  made  units  shall  be  used 
as  assembled  and  shall  not  be  cut 
except  that  a  single  splice  is  permitted 
on  the  lead-in  trunkline  during  dry 
conditions;  and 

(3)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  site  when 
surface  delay  detonators  are  used. 

(c)  When  the  nonelectric  initiation 
system  uses  detonating  cord — 

(1)  The  line  of  detonating  cord 
extending  out  of  a  blasthole  shall  be  cut 
from  the  supply  spool  immediately  after 
the  attached  explosive  is  correctly 
positioned  in  the  hole; 

(2)  In  multiple  row  blasts,  the 
trunkline  layout  shall  be  designed  so 
that  the  detonation  can  reach  each 
blasthole  from  at  least  two  directions; 


(3)  Connections  shall  be  tight  and  kept 
at  right  angles  to  the  trunkline; 

(4)  Detonators  shall  be  attached 
securely  to  the  side  of  the  detonating 
cord  and  pointed  in  the  direction  in 
vxhich  detonation  is  to  proceed; 

(5)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  fo  clearing  the  blast  area  when 
surface  delay  detonators  are  used;  and 

(6)  Lead-in  lines  shall  be  manually 
unreeled  if  connected  to  the  trunklines 
at  the  blast  site. 

(d)  When  the  nonelectric  initiation 
system  use  gas  tube,  continuity  of  the 
circuit  shall  be  tested  prior  to  blasting, 

§  56.6502    Safety  fuse. 

(a)  The  burning  rate  of  each  spool  of 
safey  fuse  to  be  used  shall  be  measured, 
posted  in  locations  which  will  be 
conspicuous  to  safety  fuse  users,  and 
brought  to  the  attention  of  all  persons 
involved  with  the  blasting  operation. 

(b)  When  firing  with  safety  fuse 
ignited  individually  using  handheld 
lighters,  the  safety  fuse  shall  be  of 
lengths  which  provide  at  least  the 
minimum  burning  time  for  a  particular 
size  round,  as  specified  in  the  following 
table. 

Table  E-1— Safety  Fuse— Minimum 
Burning  Time 


Numt>er  of  tioles  in  a  round 


Minimum  burning 
time 


2  minutes* 

2-5 ™i 

6-10      

2  minules  40 
seconds 

3  minutes  20 

11  to  15 .~. 

seconds. 
5  minutes. 

•Fof  example,  at  least  a  36-inch  length  o(  40- 
second-pef-fool  safely  (use  of  at  least  a  48-inch 
lengtn  of  30-second-per-1oot  safety  tuse  would  tiave 
to  be  used  to  allow  sutticient  time  to  evacuate  the 
area 

(c)  Where  flyrock  might  damage 
exposed  safety  fuse,  the  blast  shall  be 
timed  so  that  all  safety  fuses  are  burning 
within  the  blastholes  before  any 
blasthole  detonates. 

(d)  Fuse  shall  be  cut  and  capped  in 
dry  locations. 

(e)  Blasting  caps  shall  be  crimped  to 
fuse  only  with  implements  designed  for 
that  purpose. 

(f)  Safety  fuse  shall  be  ignited  only 
after  the  primer  and  the  explosive 
material  are  securely  in  place. 

(g)  Safety  fuse  shall  be  ignited  only 
with  devices  designed  for  that  purpose. 
Carbide  lights,  liquefied  petroleum  gas 
torches,  and  cigarette  lighters  shall  not 
be  used  to  light  safety  fuse. 

(h)  At  least  two  persons  shall  be 
present  when  lighting  safety  fuse,  and 
no  one  shall  light  more  than  15 


individual  fuses.  If  more  than  15  holes 
per  person  are  to  be  fired,  electric 
initiation  systems,  igniter  cord  and 
connectors,  or  other  nonelectric 
initiation  systems  shall  be  used. 

Extraneous  Electricity 

§  56.6600    Loading  practices. 

If  extraneous  electricitv  is  suspected 
in  an  area  where  electric  detonators  are 
used,  loading  shall  be  suspended  until 
tests  determine  that  stray  current  does 
not  exceed  0.05  amperes  through  a  1- 
ohm  resister  when  measured  at  the 
location  of  the  electric  detonators.  If 
greater  levels  of  extraneous  electricity 
are  found,  the  source  shall  be 
determined  and  no  loading  shall  take 
place  until  the  condition  is  corrected. 

§  56.6601    Grounding. 

Electric  blasting  circuits,  including 
powerline  sources  when  used,  shall  not 

be  grounded, 

§  56.6602    Static  electricity  dissipation 
during  loading. 

When  explosive  material  is  loaded 
pneumatically  or  dropped  into  a 
blasthole  in  a  manner  that  could 
generate  static  electricity — 

(a)  An  evaluation  of  the  potential 
static  electricity  hazard  shall  be  made 
and  any  hazard  shall  be  eliminated 
before  loading  begins; 

(b)  The  loading  hose  shall  be  of  a 
semiconductive  type,  have  a  total  of  not 
more  than  2  megohms  of  resistance  over 
its  entire  length  and  not  less  than  1,000 
ohms  of  resistance  per  foot; 

(c)  Wire-countered  hoses  shall  not  be 
used; 

(d)  Conductive  paris  of  the  loading 
equipment  shall  be  bonded  and 
grounded  and  grounds  shall  not  be  made 
to  other  potential  sources  of  extraneous 
electricity;  and 

(e)  Plastic  tubes  shall  not  be  used  as 
hole  liners  if  the  hole  contains  an 
electric  detonator. 

§  56.6603    Air  gap. 

At  least  a  15-foot  air  gap  shall  be 
provided  between  the  blasting  circuit 

and  the  electric  power  source. 

§  56.6604    Precautions  during  storms. 

During  the  approach  and  progress  of 
an  electrical  storm,  blasting  operations 
shall  be  suspended  and  persons 
withdrawn  from  the  blast  area  or  to  a 
safe  location 

§  56.6605    Isolation  of  blasting  circuits. 

Lead  wires  and  blasting  lines  shall  be 
isolated  and  insulated  from  power 
conductors,  pipelines,  and  railroad 
tracks,  and  shall  be  protected  from 
sources  of  stray  or  static  electricity. 
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Bldsdng  circuits  shall  be  protected  from 
iiny  contact  between  firing  lines  and 
ovt'rhead  powerlines  which  could  resalt 
foni  the  force  of  a  blast. 

Equipmeni  /Tools 

§  56.6700    Nonsparfctng  tools. 

Only  nonsparking  tools  shall  be  used 
ti)  open  containers  of  explosive  material 
or  to  punch  holes  in  explosive 
cartridges. 

§  56.6701    Tamping  and  loading  pol« 
requirements. 

Tamping  and  loading  poles  shall  be  of 
wood  or  other  nonconductive, 
nonsparking  material.  Couplings  fur 
poles  shall  be  nonsparking. 

Maintaiumca 

§56.6600    Storage  facNMM. 

When  repair  work  which  could 
produce  a  spark  or  flame  is  to  be 
performed  on  a  storage  facility — 

(a)  The  explosive  material  shall  be 
moved  to  another  facility,  or  moved  at 
least  50  feet  from  the  repair  activity  and 
monitored:  and 

(b)  The  facility  shall  be  cleaned  to 
prevent  accidental  detonation. 

§  S6.6aB1    Vehici*  npatr. 

Vehicles  containing  explosive 
material  and  oxidizers  shall  not  be 
taken  into  a  repair  garaj?e  or  shop. 

;  S6.6602    Bulk  daUwry  vahlclaa. 
No  welding  or  cutting  shall  be 
performed  on  a  bulk  delivery  vehicle 
until  the  vehicle  has  been  washed  down 
and  all  explosive  material  has  been 
removed.  Before  welding  or  cutting  on  a 
hollow  shaft,  the  shaft  shall  be 
thoroughly  cleaned  instde  and  out  and 
uented  with  a  minimum  V»  inch  diameter 
opening  to  allow  for  sufficient 
ventilation. 


j  56.6603    Biasting  Unas. 

Pcrn'.ii.'umt  blasting  lines  shall  be 
pruperly  supported   .All  iilastuis  lines 
shall  be  msulritpd  and  kept  m  mad 
repair. 

General  Requirements 

§  56.6900     Damaged  or  detertorated 
exploaiva  rnataiial. 

Damaged  or  deteriorated  explosu'e 
material  shall  be  disposed  of  in  a  safe 
manner  in  accordance  with  the 
instructions  of  the  manufacturer; 

§  56.6901     BlacK  poMder. 

(a)  Black  pow^ler  shall  be  used  for 
blasting  only  when  a  desired  result 
cannot  be  obtained  with  another  type  of 
explosive,  such  as  in  quarrying  certain 
types  of  dimension  stone. 

(b)  Containers  of  black  powder  shall 
be- 
lli Monsparking; 

(2)  Kept  in  a  totally  enclo9<Mi  cargo 
space  while  being  transported  by  a 
vehicle; 

i3)  Securely  closed  at  all  limes 
when — 

(i)  Within  50  feet  of  any  magazine  or 
open  flame, 

(ii)  Within  any  building  in  which  a 
fuel-fired  or  exposed-element  electric 
heater  is  operating,  or 

(iii)  In  an  area  where  electrical  or 
incandescent-particle  sparks  could 
result  in  powder  ignition:  and 

(4)  Opened  only  when  the  powder  is 
being  transferred  to  a  blasthole  or 
another  container  and  only  in  locations 
not  listed  m  paragraph  (b)(3)  of  this 
section. 

(c)  Black  powder  shall  be  transferred 
from  contiiiners  only  by  pouring. 

(d)  Spills  shall  be  cleared  up  promptly 
with  nonsparking  equipment 
Contaminated  powder  shall  be  put  into 

a  container  of  water  and  shall  be 


disposed  of  promptly  after  the  granules 
have  disintegrated,  or  the  spill  area  shnll 
be  Oushed  promptly  with  water  until  the 
grannies  have  disintegrated  completely. 

(e)  Misfires  shall  be  disposed  of  by 
washing  the  stemming  and  powder 
charge  from  the  blasthole,  and  removing 
and  disposing  of  the  initiator  in 
accordance  with  the  requirement  for 
damaged  explosives. 

(f)  Holes  shall  not  be  reloaded  for  at 
least  12  hours  when  the  blastholes  have 
failed  to  break  as  planned. 

§  56.6902    Excessive  temperatures. 

(a)  Where  heat  could  cause  premature 
detonation,  explosive  material  shall  not 
be  loaded  into  hot  areas,  such  as  kilns 
or  sprung  holes. 

(b)  Special  precautions  shall  be  used 
when  blasting  sulfide  ores  that  react 
with  explosive  material  or  stemming  in 
blastholes. 

§  56.6903    Burning  explosive  materiaL 

If  explosive  material  is  suspected  of 
burning  at  the  blast  site,  persons  shall 
be  evacuated  from  the  endangered  area 
and  shall  not  return  for  at  least  one  hour 
after  the  burning  or  suspected  burning 
has  stopped. 

§  56.6904    SmoMng  and  open  flames. 

Smoking  and  use  of  open  flames  shall 
not  be  permitted  within  50  feet  of 
explosive  material  except  when 
separated  by  permanent 
noncombustible  barriers.  This  standard 
does  not  apply  to  devices  designed  to 
ignite  safety  fuse  or  to  healing  devices 
which  do  not  create  a  fire  or  explosion 
hazard. 

Appendix  I  to  Subpart  E  MSHATablto 
of  Distances 


Table.  i— Surface  Storage  of  Explosive  Material 


Quantity  of  explosive  matenal 
(pounds) 


Miramum  soparaton  distaaces  (feet) 


From  rrane  buildings,  danw  and  electnc  subalaUan^ 


Not  Over 


aairteaded 


Unbarricadad 


Between  magaimey 


Bamcadad 


Unbamcaded 

6. 

1                                             ^2 

9 

'                                             16 

W 

20 

%% 

22 

ia 

!                                                   24. 

1* 

28 

IS 

30 

16 

32 

ir 

•             •                                  36 

rt' 

38 

21 

42 

2» 

;                                                   46 

34. 

« 

27 

1                                                   ^ 

zar 

'                                                   5S 

3r 

'                                                   6? 

5  ..... 

10 

20  .. 
30  ._ 
40..,. 

50 

75.... 

too 

125 

150 

200 

250. 

300 

400. 

500 

600 


7a 

K 
110 
109: 
140 
150 
170 
190 
999 
**& 

a3s 

255 

270 
295 

36* 

340 


14a 
Wf- 

mu 
aw 
aM> 

300 

340. 

30a 

406- 

4m 

510 
540 
9BD 
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20B5 


Quantity  of  escplosive  material 
(pounds) 


Not  Over 


700 

800 

900 

1,000 

1,200 

1.400 

1,600 

1,800 

2  000 _. 

2.500 

3,000 

4  000 , 

5,000 _., 

6,000 , 

7.000 

8  000 

9,000 

1 0  000 

12  000 

14.000 

16,000 

18,000 

20.000 

25.000 

30,000 

35.000  — 

40.000 

45.000 

50,000 

55,000 

60.000 

65.000 

70,000 

75,000 

80.000 

85.000 

90.000 , 

95,000. 

100,000.. 

110,000.. 

120,000.. 

130.000.. 

140,000.. 

150,000,. 

160.000., 

170,000. 

180,000 

190,000 

200,000 

210.000.. 

230,000.. 

250.000. 

275,000 

300,000 


Mnimum  separation  dKtances  (feet) 


From  mine  buildings,  dams  and  electnc  substations 


Barricaded 


Uribarrreaded 


Between  magazines 


Bamcadcd 


355 

375 

390 

400 

425 

450 

470 

490 

505 

545 

580 

635 

685 

730 

770 

800 

635 

865 

875 

885 

900 

940 

975 

1,055 

1.130 

1.206 

1.275 

1,340 

1,400 

1,460 

1.515 

1,565 

1,610 

1.665 

1.695 

1,730 

1,760 

1.790 

1,815 

1,635 

1,856 

1.875 

1.890 

1.900 

1.935 

1.965 

1.990 

2,010 

2.030 

2,055 

2,100 

2.155 

2.215 

2.275 


710 
750 
780 
800 
850 
900 
040 
980 
1,010 
1.090 
1.160 
1.270 
1.370 
1.460 
1,540 
1.600 
1,670 
1,730 
t.750 
1.770 
1.600 
1,680 
1,950 
ZIOOQ 
2.000 
2.000 
24)00 
2,000 
2,000 
2,000 
2fiOO 
2.000 
2,000 
2.000 
2.000 
2.000 
2.000 
2.000 

^ooo 

2.000 
2.000 
2.000 
2.000 
2000 
2.000 
2,000 
2,000 
2,010 
2.030 
2.065 
2.100 
2.155 
2.215 
2,275 


UrtetfTtcadad 


32 
33 


41 
43 
44 
48 

48 
52 

sa 
« 

66 

66 

72 

75 

78 

82 

87 

90 

»4 

98 

105 

116 

1» 

164 

129 

135 

t40 

145 

ISO 

155 

t«e 

165 
170 
ITS 
180 
185 
196 
205 
215 
225 
235 
245 
255 

275 
285 
296 

315 
335 
360 
3S5 


6t 

70 

'6 
6? 

8e 

B8 

90 

96 
104 
116 
122 
13C 
136 
Mi 
150 
156 
16^ 
174 

lee 

196 

210 

224 

238 

248 

258 

270 

280 

290 

300 

3)0 

320 

330 

340 

350 

360 

370 

390 

410 

43C 

450 

470 

490 

610 

530 

550 

670 

590 

630 

670 

720 

770 


For  purposes  o»  thw  labte.  -barncaded"  means  tfiat  the  storage  taality  containing  explos-ve  matenal  is  screen  eflectivety  by  a  natural  barncade  or  an  amficial 
barricade  cortsistir^  o*  a  iTxxmd  or  revetted  wa»  of  earth  wifi  a  mmmum  tNckness  o(  tfvee  leet 

Table  2.— MSHA  Table  of  Separation  Distances 


Quantity  of  ammomufn  mtrale  ot  blasting 
agents  (pounds) 


Not  OMer 


100 

300 

600..... 
1.000.. 
1,600.. 

2,000 

3,000 

4j000_. 
6,000.... 
8,000... 
10.000. 


Storage  facilities — minimum  separation  distances  *4>er  barncaded* 

Biasbng  agents 


[feet) 


Ammonium  nitrate 


M 
11 
12 

13 


11 

14 

18 

22 

28 

29 

32 

36 

40 

4» 

47 


Mi'ii^jrr  thicK^ess  o'  artifical 
bamcaoes"  (mcties) 


12 
12 

n 

12 
t2 

12 

ts 

15 
15 
20 
20 


2096 
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Table  2.— MSHA  Table  of  Separation  Distances— Continued 


Quantify  of 

ammonium  nitrate  of  blasting 
agents  (pounds) 

Storage  facilities— mtrmnum  separation  distances  wtien  barricaded* 

(feel) 

Minimum  ttiickness  of  artifical 
barncades"  (inches) 

Ammonium  nitrate 

Blasting  agents 

Nol  over 

12.000     

14 
15 
16 
It 
W 
» 

if 

« 

■  m 

M 
2S 

26 
26 
30 
32 
34 
37 
40 
44 
46 
52 
56 
60 
64 

SO 
54 
S6 

6S 
66 

72 

76 

79 

63 

66 

00 

04 

101 

106 

115 

122 

133 

144 

158 

173 

187 

202 

216 

230 

20 

16  000     

25 

20,000  - 

25 

25  000          „ 

25 

30000 

30 

35  000 

30 

40,000     

30 

45,000      ....„ 

35 

SO  000         

35 

55.000 

35 

60  000  _ 

35 

70.000  - - 

40 

80  000 

40 

90,000  

40 

100000    .. 

40 

120  000       ™    

SO 

140  000      

SO 

160.000  

50 

180  000             _ 

50 

200.000  „ - „ 

50 

220  000        .,             

60 

250.000  

60 

275,000    

300.000  

80 
80 

•When  tfie  8mrTx>nRjm  nitrate  or  blasting  agents  are  not  barricaded,  tfie  distances  shown  in  ttie  table  must  be  multipled  by  six. 

"For  purposes  of  ttus  table,    barricaded'   means  that  the  storage  facility  is  screened  eflectually  by  a  natural  barricade  or  an  artificial  tamcade  consisting  of 
•mount  or  revetted  wall  or  earth  with  the  prescribed  minimum  thickness 


2.  Add  new  §§  56.7055  and  56.7056  to 
subpart  F  to  read  as  follows: 

Subpart  F— Drilling  and  Rotary  Jet 
Piercing 

§  56.7055    Intersecting  holet. 

Holes  shall  not  be  drilled  where  there 
is  a  danger  of  intersecting  a  misfired 
hole  or  a  hole  containing  explosives, 
blasting  agents,  or  detonators. 

§  56.7056    Collaring  in  bootiegs. 

Holes  shall  not  be  collared  in 
bootlegs. 

Subparts  E  and  F  of  part  57, 
subchapter  N,  chapter  I,  title  30  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

1.  Revise  subpart  E  to  read  as  set  forth 
below 

PART  57-SAFETY  AND  HEALTH 
STANDARDS— UNDERGROUND 
METAL  AND  NONMETAL  MINES 


Subpart  E— Explosive* 

576000     Dffinilions. 

Storage — Surface  and  Underground 

57  6100     St'pdrdlion  of  stored  explosive 

mdleridl. 
57  6101     ArPdS  dround  explosive  material 

storiiRe  fdcilities. 
57  6102    Explosives  mdterial  storage 

prdclicet 


Sec. 

Storage — Surface  Only 

57.6130    Explosive  material  storage  facilities. 
57  6131     Location  of  explosive  material 
storage  facilities. 

57.6132  Magazine  requirements. 

57.6133  Powder  chests. 

Storage — Underground  Only 

57.6160  Mam  facilities. 

57.6161  Auxiliary  facilities. 

Transportation — Surface  and  Underground 

57.6200  Delivery  to  storage  or  blast  site 
areas. 

57.6201  Separation  of  transported  explosive 
material. 

57.6202  Vehicles. 

57.6203  Locomotives. 

57.6204  Hoists. 

57.6205  Conveying  explosives  by  hand. 

Use — Surface  and  Underground 

57.6300  Control  of  blasting  operations. 

57.6301  Blasthole  obstruction  check. 

57.6302  Explosive  material  protection. 

57.6303  Initiation  preparation. 

57.6304  Primer  protection. 

57.6305  Unused  explosive  material. 

57.6306  Loading  and  blasting. 

57.6307  Drill  stem  loading. 

57.6308  Initiation  systems. 

57.6309  Fuel  oil  requirements  for  ANFO. 

57.6310  Misfire  waiting  period. 

57.6311  Handling  of  misfires. 

57.6312  Secondary  blasting. 

57.6313  Blast  site  security. 

Electric  Blasting — Surface  and  Underground 

57.6400  Compatibility  of  electric  detonators. 

57.6401  Shunting. 


Sec. 

57.6402  Deenergized  circuits  near 
detonators. 

57.6403  Branch  circuits. 

57  6404    Separation  of  blasting  circuits  from 

power  source. 
57  6405    Firing  devices. 
57  6406    Duration  of  current  flow. 
57.6407    Circuit  testing. 

Nonelectric  Blasting — Surface  and 
Underground 

57.6500  Damaged  initialing  material. 

57.6501  Nonelectric  initiation  systems. 

57.6502  Safety  fuse. 

Extraneous  Electricity — Surface  and 
Underground 

57.6600  Loading  practices. 

57.6601  Grounding.  ' 

57.6602  Static  electricity  dissipaton  during 

loading. 

57  6603  Air  gap, 

57.6604  Precautions  during  storms. 

57.6005  Isolation  of  blasting  circuits. 

Equipment/Tools — Surface  and  Underground 

57.6700  .Nonsparking  tools. 

57.6701  Tamping  and  loading  pole 
requirements. 

Maintenance — Surface  and  Underground 

57.6800  Storage  facilities. 

57.6801  Vehicle  repair. 

57.6802  Bulk  delivery  vehicles. 
57  6803  Blasting  lines. 

General  Requirements — Surface  and 
Underground 

57  6900    Damaged  or  deteriorated  explosive 

material. 
57.6901     Black  powder. 
57  6902    Excessive  temperatures. 
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Sec. 

57.6903    Butnias  explosive  material 

57.B904    Smoking  and  open  flames. 

Gmsnl  Raqakeiaaats— UDdergroand  Only 

57.6960    Mixing  of  explonve  materiiL 
Appendix  I  to  Subpart  E 

Authority:  30  US.C  811.  966,  and  961. 
Subpart  E — Explosives 

§57.6000    DaflnlUons. 

The  following  definitions  apply  in  this 
subpart. 

Attend  Presence  of  an  individual  or 
continuous  monitoring  to  prevent 
unauthorized  entry  or  access.  In 
addition,  areas  containing  explosive 
material  at  underground  areas  of  a  mine 
can  be  considered  attended  when  all 
access  to  the  underground  areas  of  the 
mine  is  secured  from  unauthorized 
entry.  Vertical  shafts  shall  be 
considered  secnre.  Inclined  shafts  or 
adits  shall  be  considered  secure  when 
locked  at  the  surface. 

Blasting  agent.  Any  substance 
classified  as  a  blasting  agent  by  the 
Department  of  Transportation  in  49  CFR 
173.114(a)  (1980)  compilation).  This 
docnraent  is  available  at  any  MSHA 
Metal  and  Nonnretal  Safety  and  Health 
district  office. 

Biast  area.  The  area  in  which 
concussion  (shock  wave),  flying 
material,  or  gases  form  an  explosion 
may  cause  injury  to  persons. 

In  determining  the  blast  area,  the 
following  factors  shall  be  considered; 

(1)  Geology  or  material  to  be  blasted. 

(2)  Blast  pattern. 

(3)  Burden,  depth,  diameter,  and  angle 
of  the  holes. 

(4)  Blasting  experience  of  the  mine. 

(5)  Delay  system,  powder  factor,  and 
pounds  per  delay. 

(6)  Type  and  amount  of  explosive 
material. 

(7)  Type  and  amount  of  stemming. 
Blast  site.  The  area  where  explosive 

material  is  handled  during  loading, 
including  the  perimeter  formed  by  the 
blastholes  and  50  feet  in  all  directions 
from  loaded  holes.  The  50-foot 
requirement  also  applies  in  all  directions 
along  the  full  depth  of  the  hole.  In 
underground  mines,  15  feet  of  solid  rib 
or  pillar  can  be  substituted  for  the  50- 
foot  distance. 

Detonating  cord.  A  flexible  cord 
containing  a  center  core  of  high 
explosives  which  may  be  used  to  initiate 
other  explosives. 

Detonator.  Any  device  containing  a 
detonating  charge  used  to  initiate  an 
explosive.  These  devices  include  electric 
or  nonelectric  instaneoua  or  delay 
blasting  caps,  and  delay  connectors.  The 
term  "detonator"  does  not  include 
detonating  cord.  Detonators  may  be 


eidier  "Class  A"  detonators  or  "Class 
C"  detonators,  as  classified  by  the 
Department  of  Transportation  in  M  CFR 
ITSJJ,  and  173.100,  (1989  compilation). 
This  document  is  available  at  any 
MSHA  Metal  and  NonmeUl  Safety  and 
Health  district  office. 

Emulsion.  An  explonve  material 
containing  sobstantial  amounts  of 
oxidizers  dissolved  in  water  droplets, 
surrounded  by  an  inrniiscible  fuel. 

Explosive.  Any  substance  classified 
as  an  explosive  by  the  Department  of 
Transportation  in  49  CFR  173.53, 173.88. 
and  173.100,  (19«»  compilation).  This 
document  is  available  at  any  MSHA 
Metal  and  Nonmetal  Safety  and  Health 
district  office. 

Exphsive  material  Explosives, 
blasting  agents,  and  detonators. 

Flashpoint.  The  minimum 
temperature  at  which  sufficient  vapor  is 
released  by  a  liquid  to  form  a  flammable 
vapor-air  mixture  near  the  surface  of  the 
liquid. 

Igniter  cord.  A  fuse  that  bums 
progressively  along  its  length  with  an 
external  flame  at  the  zone  of  burning. 
used  for  lighting  a  series  of  safety  fuses 
in  a  desired  sequence. 

Laminated  partition.  A  partition 
composed  of  the  following  material  and 
minimum  nominal  dimensions:  y%  inch 
thick  plywood,  Vi  inch  thick  gypsum 
wallboard,  Vfc  inch  thick  low  carbon 
steel,  and  V5»  inch  thick  plywood,  bonded 
togetfier  in  that  order.  Other 
combinatioos  of  materials  may  be  used. 
such  as  plywood,  wood  or  gypsum 
wallboard  as  insulators,  and  steel  or 
wood  as  structural  elements,  pro\'ided 
that  the  partition  is  equivalent  to  a 
laminated  partition  for  both  insulation 
and  structural  purposes  as  determined 
by  appropriate  testing.  The  IME  22 
container  or  compartment,  described  in 
IME  Safety  Library  Publication  22  (Jan. 
1985).  meets  the  criteria  of  a  laminated 
parti  tioa 

Loading.  Placing  explosive  material 
either  in  a  blasthole  or  against  the 
material  to  be  blasted. 

Misfire.  The  complete  or  partial 
failure  of  explosive  material  to  detonate 
as  planned.  The  term  also  is  used  to 
describe  the  explosive  material  itself 
that  has  failed  to  detonate. 

Multipurpose  dry-chemical  fire 
extinguisher.  An  extinguisher  having  a 
rating  of  at  least  2-A:l(>-B:C  and 
containing  a  nominal  4.5  pounds  or  more 
of  dry-chemical  agenL 

Primer.  A  unit,  package,  or  cartridge 
of  explosives  which  contains  a 
detonator  and  is  used  to  initiate  other 
explosives  or  blasting  agents. 

Safety  switch.  A  switch  that  provides 
shunt  protection  in  blasting  circuits 
between  the  blast  site  and  the  switch 


used  to  connect  a  power  source  to  a 
blastlag  circuit 

Slurry.  An  explosive  material 
containing  sobstanbal  porti<ms  of  a 
liquid,  oxidizers,  and  fuel,  plus  a 
thickener. 

Watargel.  An  explosive  material 
containing  substantial  portions  of  water, 
oxidixers,  and  fuel,  plus  a  cross-linking 
agent. 

Storage — Surface  and  Underground 

§57.6100    Separation  of  stored  SKpteetve 
malMiaL 

(a)  Detonators  shall  not  be  stored  in 
the  same  magazine  with  other  explosive 
material. 

(b)  When  stored  m  the  same 
magazine,  blasting  agents  shall  be 
separated  from  explosives,  safety  fuse, 
and  detonating  cord  to  prevent 
contamination. 

S  S7.6 10 1    Areas  around  exptoslve  materiel 
storage  faculties. 

(a)  Areas  surrounding  storage 
facilities  for  explosive  material  shall  be 
dear  of  rubbish,  brush,  dry  grass,  and 
trees  for  25  feel  in  all  directions,  except 
that  hve  trees  10  feet  or  taller  need  not 
be  removed. 

(b)  Other  combustibles  shall  not  be 
stored  or  allowed  to  accumulatge  within 
50  feet  of  explosive  material. 
Combustible  liquids  shall  be  stored  in  a 
manner  that  ensures  drainage  will  occur 
away  from  the  explosive  material 
storage  facility  in  case  of  tank  rupture. 

§  57.6 1 02    Explosive  materiai  sUKsge 
practicea. 

(a)  Explosive  matenal  shall  be — 

(1)  Stored  in  a  manner  to  facihtate  use 
of  oldest  stocks  first: 

(2)  Stored  according  to  brand  and 
grade  in  such  a  raarmer  as  to  facilitate 
identificahon;  and 

(3)  Stacked  in  a  stable  manner  but  not 
more  than  8  feet  high. 

(b)  Explosives  and  denotators  shall  be 
stored  in  closed  nonconductive 
containers  except  that  nonelectric 
detonating  devices  may  be  stored  on 
nonconductive  racks  provided  the  case- 
insert  instructions  and  the  ciate-plant- 
shift  code  are  maintained  with  the 
product 

Storage — Surface  Only 

§  57.6130    Expiosive  material  storage 
faciimes. 

(a)  Detonators  and  explosives  shall  be 
stored  in  magazines. 

(b)  Packaged  blasting  agents  shall  be 
stored  in  a  magazine  or  other  facility 
which  is  ventilated  to  prevent  dampness 
and  excessive  heating,  weather- 
resistant,  and  locked  or  attended. 
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Facilities  other  than  magazines  used  to 
store  blasting  agents  shall  contain  only 
blasting  agents. 

(c)  Bulk  blasting  agents  shall  be  stored 
in  weather-resistant  bins  or  tanks  which 
are  locked,  attended,  or  otherwise 
inaccessible  to  unauthorized  entry. 

(d)  Facilities,  bins  or  tanks  shall  be 
posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach, 

§  57.6131  Location  of  explosive  material 
storage  facilities. 

(a)  Storage  facilities  for  any  explosive 
material  shall  be — 

(1)  Located  in  accordance  with 
appendix  I  for  subpart  E — MSHA  Tables 
of  Distances,  However,  where  there  is 
not  sufficient  area  at  the  mine  site  to 
allow  complianre  with  appendix  I, 
storage  facilities  shall  be  located  so  that 
the  forces  gener.ited  by  a  storage  facility 
explosion  will  not  create  a  hazard  to 
occupants  in  mine  buildings  and  will  not 
damage  mine  openings,  mine  ventilation 
fans,  dams,  o.-  electric  substations:  and 

(2)  Detached  structures  located 
outside  the  blast  area  and  a  sufficient 
distance  from  powerlines  to  that  the 
powerlines,  if  damaged,  would  not 
contact  the  mciGHZines. 

(b)  Operators  should  also  be  aware  of 
regulations  affecting  storage  facilities  in 
27  CFR  part  5,S. 

§  57.6132    Magazine  requirements. 

(a)  Magazines  shall  be — 

(I)  Structurally  sound; 

|2)  .N'onconibustible  or  the  exterior 
covered  with  fire-resistant  material; 

(3)  Bullet  resistant; 

(4)  Made  for  ncinsparking  material  on 
the  inside; 

(,5)  Ventilated  to  control  dampness 
and  excessive  heating  within  the 
magazine; 

(6)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach,  so  located 
that  a  bullet  passing  through  any  of  the 
signs  will  not  strike  the  magazine; 

(7|  Kept  clean  and  dry  inside; 

(8)  Unlighted  or  lighted  by  devices 
that  are  specifically  designed  for  use  in 
magazines  and  which  do  not  create  a 
fire  or  explosion  hazard; 

(91  Unheated  or  heated  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard; 

(10)  Locked  when  unattended;  and 

(II)  Used  exclusively  for  the  storage 
of  explosive  material  except  for 
essential  nonsparking  equipment  used 
fur  the  operation  of  the  magazine. 


(b)  Metal  magazines  shall  be  equipped 
with  electrical  bonding  connections 
between  all  conductive  portions  so  the 
entire  structure  is  at  the  same  electrical 
potential.  Suitable  electrical  bonding 
methods  include  welding,  riveting,  or  the 
use  of  securely  tightened  bolts  where 
individual  metal  portions  are  joined. 
Conductive  portions  of  nonmetal 
magazines  shall  be  grounded. 

(c)  Electrical  switches  and  outlets 
shall  be  located  on  the  outside  of  the 
magazine. 

§57.6133    Powder  ctiests. 

(a)  Powder  chests  (day  boxes)  shall 
be- 
ll) Structurally  sound,  weather- 
resistant,  equipped  with  a  lid  or  cover, 
and  with  only  nonsparking  material  on 
the  inside: 

(2)  Posted  with  the  appropriate  United 
States  Department  of  Transportation 
placards  or  other  appropriate  warning 
signs  that  indicate  the  contents  and  are 
visible  from  each  approach; 

(3)  Located  out  of  the  blast  area  once 
loading  has  been  completed; 

(4)  Locked  or  attended  when 
containing  explosive  material;  and 

(5)  Emptied  at  the  end  of  each  shift 
with  the  contents  returned  to  a 
magazine  or  other  storage  facility,  or 
attended, 

(b)  Detonators  shall  be  kept  in 
separate  chests  from  explosives  or 
blasting  agents,  except  if  separated  by 
4-inches  of  hardwood,  laminated 
partition,  or  equivalent. 

Storage — L'nderground  Only 

§  57.6160    Main  facilities. 

(a)  Main  facilities  used  to  store 
explosive  material  underground  shall  be 
located — 

(1)  In  stable  or  supported  ground; 

(2)  So  that  a  fire  or  explosion  in  the 
storage  facilities  will  not  prevent  escape 
from  the  mine,  or  cause  detonation  of 
the  contents  of  another  storage  facility; 

(3)  Out  of  the  line  of  blasts,  and 
protected  from  vehicular  traffic,  except 
that  accessing  the  facility: 

(4)  At  least  200  feet  from  work  places 
or  shafts: 

(5)  At  least  50  feet  from  electric 
substations; 

(6)  A  safe  distance  from  trolley  wires: 
and 

(7)  At  least  25  feet  from  detonator 
storage  facilities. 

(b)  Main  facilities  used  to  store 
explosive  material  underground  shall 
be- 
ll) Posted  with  warning  signs  that 

indicate  the  contents  and  are  visible 
from  any  approach; 

(2)  Used  exclusively  for  the  storage  of 
explosive  material  and  necessary 


equipment  associated  with  explosive 
materia!  storage  and  delivery; 

(i)  Portions  of  the  facility  used  for  the 
storage  of  explosives  shall  only  contain 
nonsparking  material  or  equipment. 

(n)  The  blasting  agent  portion  of  the 
facility  may  be  used  for  the  storage  of 
other  necessary  equipment. 

(3)  Kept  clean,  suitably  dry,  and 
orderly: 

(4)  Provided  with  unobstructed 
ventilation  openings: 

(5)  Kept  securely  locked  unless  all 
access  to  the  mine  is  either  locked  or 
attended;  and 

(6)  Unlighted  or  lighted  only  with 
devices  that  do  not  create  a  fire  or 
explosion  hazard  and  which  are 
specifically  designed  for  use  in 
magazines. 

(c)  Electrical  switches  and  outlets 
shall  be  located  outside  the  facility. 

§  57.6161    Auxiliary  facilities. 

(a)  Auxiliary  facilities  used  to  store 
explosive  material  near  work  places 
shall  be  wooden,  box-type  containers 
equipped  with  covers  or  doors,  or 
facilities  constructed  or  mined-out  to 
provide  equivalent  impact  resistance 
and  confinement. 

(b)  The  auxiliary  facilities'shall  be- 
ll) Constructed  of  nonsparking 

material  on  the  inside  when  used  for  the 
stage  of  explosives; 

(2)  Kept  clean,  suitably  dry.  and 
orderly; 

|3)  Kept  in  repair: 

(4)  Located  out  of  the  line  of  blasts  so 
they  will  not  be  subjected  to  damaging 
shock  or  flyrock; 

|5)  Identified  with  warning  signs  or 
coded  to  indicate  the  contents  with 
markings  visible  from  any  approach; 

|6)  Located  at  least  15  feet  from  all 
haulageways  and  electrical  equipment, 
or  placed  entirely  within  a  mined-out 
recess  in  the  rib  used  exclusively  for 
explosive  material; 

|7]  Filled  with  no  more  than  a  one- 
week  supply  of  explosive  material; 

(8)  Separated  by  at  least  25  feet  from 
other  facilities  used  to  store  detonators; 
and 

(9)  Kept  securely  locked  unless  all 
access  to  the  mine  is  either  locked  or 
attended. 

Transportation — Surface  and 
Undergrour?d 

§  57.6200    Delivery  to  storage  or  blast  site 
areas. 

Explosive  material  shall  be 
transported  without  undue  delay  to  the 
storage  area  or  blast  site. 
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§  57.6201    Separation  of  transported 
explosive  material. 

Detonators  shall  not  be  transported  on 
the  same  vehicle  or  conveyance  with 
other  explosives  except  as  follows: 

|a)  Detonators  in  quantities  of  more 
than  1000  may  be  transported  in  a 
vehicle  or  conveyance  with  explosives 
or  blasting  agents  provided  the 
detonators  are — 

|1)  Maintained  in  the  original 
packaging  as  shipped  from  the 
manufacturer;  and 

(2)  Separated  from  the  explosives  or 
blasting  agents  by  4-inches  of 
hardwood,  laminated  partition,  or 
equivalent.  The  hardwood,  laminated 
partition,  or  equivalent  shall  be  fastened 
to  the  vehicle  or  conveyance 

|b)  Detonators  in  quantities  of  1000  or 
fewer  may  be  transported  with 
explosives  or  blasting  agents  provided 
the  detonators  are — 
|1)  Kept  in  closed  containers;  and 
|2)  Separated  from  the  explosives  or 
blasting  agents  by  4-inches  of 
hardwood,  laminated  partition,  or 
equivalent.  The  hardwood,  laminated 
partition,  or  the  equivalent  shall  be 
fastened  to  the  vehicle  or  conveyance. 

§57.6202    Vehicles. 

(a)  Vehicles  containing  explosive 
material  shall  be — 

|1)  Structurally  sound  and  well- 
maintained; 

|2)  Equipped  with  sides  and 
enclosures  higher  than  the  explosive 
material  being  transported  or  have  the 
explosive  material  secured  to  a 
nonconductive  pallet; 

(3)  Equipped  with  a  cargo  space  that 
shall  contain  the  explosive  material 
Ipassenger  areas  shall  not  be  considered 
cargo  space); 

(4)  Equipped  with  at  least  two 
multipurpose  dry-chemical  fire 
extinguishers  or  one  such  extinguisher 
and  an  automatic  fire  suppression 
system; 

(5)  Posted  with  warning  signs  that 
indicate  the  contents  and  are  visible 
from  each  approach; 

(6)  Occupied  only  by  persons 
necessary  for  handling  the  explosive 
material; 

(7)  Attended  or  the  cargo 
compartment  locked  at  surface  areas  of 
underground  mines,  except  when  parked 
at  the  blast  site  and  loading  is  in 
progress;  and 

|8)  Secured  while  parked  by  having — 

|i)  The  brakes  set; 

(ii)  The  wheels  chocked  if  movement 
could  occur;  and 

|iii)  The  engine  shut  off  unless 
powering  a  device  being  used  in  the 
loading  operation. 


[b]  Vehicles  containing  explosives 
shall  have — 

(1)  No  sparking  material  exposed  in 
the  cargo  space;  and 

(21  Only  properly  secured  nonsparking 
equipment  in  the  cargo  space  with  the 
explosives. 

Id  Vehicles  used  for  dispensing  bulk 
explosive  material  shall — 

(1)  Have  no  zinc  or  copper  exposed  in 
the  cargo  space;  and 

(2)  Provide  any  enclosed  screw-type 
conveyors  with  protection  against 
internal  pressure  and  frictional  heat. 

§  57.6203    Locomotives. 

Explosive  material  shall  not  be 
transported  on  a  locomotive.  When 
explosive  material  is  hauled  by  trolley 
locomotive,  covered,  electrically 
insulated  cars  shall  be  used. 

§  57.6204     Hoists, 

(a)  Before  explosive  material  is 
transported  in  hoist  conveyances — 

(1)  The  hoist  operator  shall  be 
notified;  and 

|2)  Hoisting  in  adjacent  shaft 
compartments,  except  for  empty 
conveyances  or  counterweights,  shall  be 
stopped  until  transportation  of  the 
explosive  material  is  completed. 

|b)  Explosive  material  transported  in 
hoist  conveyances  shall  be  placed 
within  a  container  which  prevents 
shifting  of  the  cargo  that  could  cause 
detonation  of  the  container  by  impact  or 
by  sparks.  The  manufacturer's  container 
may  be  used  if  secured  to  a 
nonconductive  pallet.  When  explosives 
are  transported,  they  shall  be  secured  so 
as  not  to  contact  any  sparking  material. 

(c)  No  explosive  material  shall  be 
transported  during  a  mantrip. 

§  57.6205    Conveying  explosives  by  hand. 

Closed,  nonconductive  containers 
shall  be  used  to  carry  explosives  and 
detonators  to  and  from  blast  sites. 
Separate  containers  shall  be  used  for 
explosives  and  detonators. 

Use — Surface  and  Underground 

§  57.6300    Control  of  blasting  operations. 

|a)  Only  persons  trained  and 
experienced  in  the  handling  and  use  of 
explosive  material  shall  direct  blasting 
operations  and  related  activities. 

(b)  Trainees  and  inexperienced 
persons  shall  work  only  in  the 
immediate  presence  of  persons  trained 
and  experienced  in  the  handling  and  use 
of  explosive  material. 

§  57.6301    Blasthole  obstruction  check. 

Before  loading,  blastholes  shall  be 
checked  and  wherever  possible,  cleared 
of  obstructions. 


§  57.6302    Explosive  material  protection. 

(a)  Explosives  and  blasting  agents 
shall  be  kept  separated  from  detonators 
until  loading  begins. 

(b)  Explosive  material  shall  be 
protected  from  impact  and  temperatures 
in  excess  of  150°  F  when  taken  to  the 
blast  site. 

§  57.6303    Initiation  preparation. 

(a)  Primers  shall  be  made  up  only  at 
the  time  of  use  and  as  close  to  the  blast 
site  as  conditions  allow. 

(b)  Primers  shall  be  prepared  with  the 
detonator  contained  securely  and 
completely  within  the  explosive  or 
contained  securely  and  appropriately  for 
its  design  in  the  tunnel  or  cap  well. 

|c)  When  using  detonating  cord  to 
initiate  another  explosive,  a  connection 
shall  be  prepared  with  the  detonating 
cord  threaded  through,  attached 
securely  to,  or  otherwise  in  contact  with 
the  explosive. 

§  57.6304    Primer  protection. 

|a)  Tamping  shall  not  be  done  directly 
on  a  primer. 

|b)  If  cartridges  of  explosives  or 
blasting  agents  exceed  4  inches  in 
diameter,  they  shall  not  be  dropped  on 
the  primer  except  where  the  blasthole  is 
filled  with  or  under  water. 

§  57.6305    Unused  exptosive  material. 

Unused  explosive  material  shall  be 
moved  to  a  protected  location  as  soon 
as  practical  after  loading  operations  are 
completed. 

§  57.6306    Loading  and  blasting. 

(a)  Vehicles  and  equipment  shall  not 
be  driven  over  explosive  material  or 
initiating  systems  m  a  manner  which 
could  contact  the  material  or  system,  or 
otherwise  create  a  hazard. 

(b)  Once  loading  begins,  the  only 
activity  permitted  within  the  blast  site 
shall  be  activity  directly  related  to  the 
blasting  operation,  and  occasional 
haulage  activity  near  the  base  of  the 
highwall  being  loaded  where  no  other 
haulage  access  exists. 

(c)  Loading  shall  be  continuous  except 
for  emergency  situations,  shift  changes, 
and  up  to  two  consecutive  idle  shifts. 

(d)  In  electric  blasting  prior  to  hook-up 
of  the  power  source  and  in  nonelectric 
blasting  prior  to  the  attachment  to  an 
initiating  device,  all  persons  shall  be 
removed  from  the  blast  area  except 
persons  in  a  blasting  shelter  or  other 
location  that  protects  from  concussion 
(shock  wavei,  flying  material,  or  gases, 

(e)  Upon  completion  of  loading  and 
connecting  of  circuits,  firing  of  blasts 
shall  occur  without  undue  delay. 

|f)  Before  firing  a  blast — 
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(1)  Ample  warning  shall  be  given  to 
ullow  all  persons  lo  be  evacudted; 

(2)  Clear  exit  routes  shiiU  be  provided 
for  persons  firing  the  round;  and 

(3)  All  access  routes  to  the  blast  area 
shall  be  guarded  or  barricaded  lo 
prevent  the  passage  of  persons  or 
vehicles. 

(g)  No  work  shall  resume  in  the  blast 
area  until  a  post-blast  examination 
addressing  potential  blasl-reiated 
hazards  has  been  conducted  by  a  person 
having  abilities  and  experience  that 
fully  qualrfy  the  person  to  perform  the 
duty  assigned. 

§  57.6307    Drflf  stem  loading. 

Explosive  malenal  shall  not  be  loaded 
into  blastholes  with  drill  stem 
equipment  or  other  devices  that  could  be 
extracted  while  containing  explosive 
material.  The  use  of  loading  hose,  collar 
sleeves,  or  collar  pipes  is  permitted. 

$  57.6308    Initiation  systems. 

Initiation  systems  shall  be  used  in 
accordance  with  the  manufacturer's 
instructions. 

{  57.6309    RmI  oM  rvquirwTwnts  for  ANFO. 

(a)  Liquid  hydnJcarbrin  fun's  with 
flash  points  lower  than  that  of  No.  2 
diesel  oil  (125"  F)  shall  not  he  used  to 
prepare  ammonium  nitrate-fuel  oil. 
except  that  diesel  fuels  with  flash  points 
no  lower  than  100"  F  may  be  used  at 
ambient  air  temperatures  below  45'  F. 

(b)  Waste  oil.  including  crankcase  oil, 
shall  not  be  used  to  prepare  jmraonium 
nitrate-fuel  oil. 

§  57.6310    MIsflre  waiting  period. 

When  a  misfire  is  suspected,  persons 
shall  nol  enter  the  bla,sf  area — 

(a)  For  30  minutes  if  safety  fuse  and 
blasting  caps  are  used:  or 

(b)  For  15  minutes  if  any  other  type 
detonators  are  used. 

§  57.63 1 1    Handling  of  misfires. 

(a)  Faces  and  muck  piles  shall  be 
examined  for  misfires  after  each 
blasting  operation. 

(b)  Only  work  necessary  to  remove  a 
misfire  and  protect  the  safety  of  miners 
engaged  in  the  removal  shall  be 
permitted  in  the  affected  area  until  the 
misfire  is  disposed  of  in  a  safe  manner. 

(c)  When  a  misfire  cannot  be  disposed 
of  safely,  each  approach  to  the  area 
affected  by  the  misfire  shall  be  posted 
with  a  warning  sign  at  a  conspicuous 
location  to  prohibit  entry,  and  the 
condition  shall  be  reported  immedialely 
to  mine  management. 

(dl  Vlisfircs  occurring  during  the  shift 
shall  be  reported  lo  mine  management 
not  later  than  the  end  of  the  shift. 


§  57.6312    SMondary  Masting. 

Secondary  blasts  fired  at  the  same 
time  in  the  same  work  area  shall  be 
initiated  from  one  source. 

S  57.6313    Blast  site  security. 

Areas  in  which  loading  is  suspended 
or  loaded  holes  are  awaiting  firing  shall 
be  attended,  barricaded  and  posted,  or 
Tagged  against  unauthorized  entry. 

Electric  Blasting — Surface  and 
L'nderground 

§  57.6400    Compatlbittty  of  electric 
detonators. 

All  electric  detonators  to  be  fired  in  a 
round  shall  be  from  the  same 
manufacturer  and  shall  have  similar 
electrical  firing  characteristics. 

§  57.6401     Shunting. 

Except  during  testing — 

(a)  Electric  detonators  shall  be  kept 
shunted  until  connected  to  the  blasting 
line  or  wired  info  a  blasting  round; 

(b)  Wired  rounds  shall  be  kept 
shunted  until  connected  to  the  blasting 
line:  and 

(c)  Blasting  lines  shall  be  kept  shunted 
until  immediately  bt'fore  blasting. 

§  57.6402    Deenergtzed  circuits  n»ar 
detonators. 

Electrical  distribution  circuits  within 
50  feet  of  electric  detonators  at  the  blast 
site  shall  be  deenergized.  Such  circuits 
need  not  be  deenergized  between  25  lo 
50  feet  of  the  electric  detonators  if  stray 
current  tests,  conducted  as  frequently  as 
necessary,  indi<.dle  a  maximum  stray 
current  of  less  than  OJK  amperes 
through  a  1-ohm  resistor  as  measured  at 
the  blast  site. 

§  57.6403    Branch  circuits. 

(a)  If  electric  blasting  includes  the  use 
uf  branch  circuits,  each  branch  shall  be 
equipped  with  a  safety  switch  or 
equivalent  method  to  isolate  the  circuits 
to  be  used. 

(b)  At  least  one  safety  switch  or 
equivalent  method  of  protection  shall  be 
located  outside  the  blast  area  and  shall 
be  in  the  open  position  until  persons  are 
withdrawn. 

§  57.6404    Separation  of  MssNng  circuits 
from  power  source. 

(a)  Switches  used  to  connect  the 
power  source  to  a  blasting  circuit  shall 
be  locked  ia  the  open  position  except 
when  closed  to  fire  the  blast. 

(b]  Lead  wires  shall  not  be  connected 
to  the  blasling  switch  until  the  shot  is 
ready  to  be  fired. 

§57.6405    Firing  devices. 

[a]  Power  sources  shall  be  capable  o£ 
delivering  sufficient  current  to  energize 
all  electric  detonators  to  be  fired  with 


the  type  of  circuits  used.  Storage  or  dry 
cell  batteries  are  not  permifled  as  power 
sources. 

(b)  Blasting  machines  shall  be  tested. 
repaired,  and  maintained  in  accordance 
with  manufacturer's  instnictions. 

(c)  Only  the  blaster  shall  have  the  key 
or  other  control  to  an  electrical  firing 
device. 

§  57.6406    Duration  of  current  flow. 

If  any  part  of  a  blast  is  connected  in 
parallel  and  is  to  be  initiated  from 
powerlines  or  lighting  circuits,  the  time 
of  current  flow  shall  be  limited  to  a 
maximum  of  25  milliseconds.  This  can 
be  accomplished  by  incorporating  an 
arcing  control  device  in  the  blasting 
circuit  or  by  interrupting  the  circuit  with 
an  explosive  device  attached  to  one  or 
both  lead  lines  and  initiated  by  a  25- 
millisecond  delay  electric  detonator. 

§  57.6407    Circuit  testing. 

A  blasting  galvanometer  or  other 
instrument  designed  for  testing  blasting 
circuits  shall  be  used  to  test  the 
following: 

(a)  In  surface  operations — 

(1)  Continuity  of  each  electric 
detonator  in  the  blasthole  prior  to 
stemming  and  connection  to  the  blasting 
line: 

(2)  Resistance  of  individual  series  or 
the  resistance  of  multiple  balanced 
series  to  be  connected  in  parallel  prior 
to  their  connection  to  the  blasting  line; 

(3)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonator 
series:  and 

(4)  Total  blasting  circuit  resistance 
prior  to  connection  to  the  power  source. 

(b)  In  underground  operations — 

(1)  Continuity  of  each  electric 
detonator  series:  and 

(2)  Continuity  of  blasting  lines  prior  to 
the  connection  of  electric  detonators. 

Nondectric  Blasting — Surface  and 
Underground 

§57.6500    Osmaged  initialing  materM. 

A  visual  check  of  the  completed 
circuit  shall  be  made  lo  ensure  that  the 
components  are  properly  aligned  and 
connected.  Safety  fuse,  igniter  cord, 
detonating  cord,  shock  or  gas  tubing, 
and  similar  material  which  is  kinked. 
bent  sharply,  or  damaged  shall  not  be 
used. 

§  57.6S01    Nonelectric  initiation  systems. 

(a)  When  blastirtg  with  any 
nonelectric  initiation  system  where 
continuity  cannot  be  tested,  double 
trunklincs  or  loop  systems  shall  be  used, 
except — 

(1)  When  blasting  with  safety  fuse 
and  caps; 
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(2j  When  performing  secondary 
blasting;  or 

(3)  When  blasting  one  or  two  rows 
using  shock  tube. 

(b)  When  the  nonelectric  initiation 
system  uses  shock  tube — 

(1)  Connections  with  other  initiation 
devices  shall  be  secured  in  a  manner 
which  provides  for  uninterrupted 
propagation: 

(2)  Factory  made  units  shall  be  used 
as  assembled  and  shall  not  be  cut 
except  that  a  single  splice  is  permitted 
on  the  lead-in  trunkline  during  dry 
conditions;  and 

(3)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  site  when 
surface  delay  detonators  are  used. 

(c)  When  the  nonelectric  initiation 
system  uses  detonating  cord — 

(1)  The  line  of  detonating  cord 
extending  out  of  a  blasthole  shall  be  cut 
from  the  supply  spool  immediately  after 
the  attached  explosive  is  correctly 
positioned  in  the  hole: 

(2)  In  multiple  row  blasts,  the 
trunkline  layout  shall  be  designed  so 
that  the  detonation  can  reach  each 
blasthole  from  at  least  two  directions; 

(3)  Connections  shall  be  tight  and  kept 
at  right  angles  to  the  trunkline; 

(4)  Detonators  shall  be  attached 
securely  to  the  side  of  the  detonating 
cord  and  pointed  in  the  direction  in 
which  detonation  is  to  proceed; 

(5)  Connections  between  blastholes 
shall  not  be  made  until  immediately 
prior  to  clearing  the  blast  area  when 
surface  delay  detonators  are  used;  and 

(6)  Lead-in  lines  shall  be  manually 
unreeled  if  connected  to  the  trunklines 
at  the  blast  site. 

(d)  When  nonelectric  initiation 
systems  use  gas  tube,  continuity  of  the 
circuit  shall  be  tested  prior  to  blasting. 

§57.6502    Safety  fuse. 

(a)  The  burning  rate  of  each  spool  of 
safely  fuse  to  be  used  shall  be 
measured,  posted  in  locations  which 
will  be  conspicuous  to  safety  fuse  users, 
and  brought  to  the  attention  of  all 
persons  involved  with  the  blasting 
operation. 

(b)  When  firing  with  safety  fuse 
ignited  individually  using  handheld 
lighters,  the  safety  fuse  shall  be  of 
lengths  which  provide  at  least  the 
minimum  burning  time  for  a  particular 
size  round,  as  specified  in  the  following 
table. 


Table  E-1  —Safety  Fuse— Minimum 
Burning  Time 


Number  of  holes  in  a 
round 

Minimum  buring  time 

1 

'  2  minutes 

2-5 

2  minutes  40  seconds 

6-10 3  minutes  20  seconds 

11  to  15 5  minutes. 

'  For  example,  at  least  a  36-incn  length  ol  40- 
second-per-foot  safety  fuse  or  at  least  48.inch 
length  of  SO-second-per  foot  safety  fuse  wouio  have 
to  be  used  to  allow  sufficient  time  to  evacuate  the 
area 

(c)  Where  flyrock  might  damage 
exposed  safety  fuse,  the  blast  shall  be 
timed  so  that  all  safety  fuses  are  burning 
within  the  blastholes  before  any  blast 
hole  detonates. 

(d)  Fuse  shall  be  cut  and  capped  in 
dry  locations. 

(e)  Blasting  caps  shall  be  crimped  to 
fuse  only  with  implements  designed  for 
that  purpose. 

(f)  Safety  fuse  shall  be  ignited  only 
after  the  primer  and  the  explosive 
material  are  securely  in  place. 

(g)  Safety  fuse  shall  be  ignited  only 
vkith  devices  designed  for  that  purpose. 
Carbide  lights,  liquefied  petroleum  gas 
torches,  and  cigarette  lighters  shall  not 
be  used  to  light  safety  fuse. 

(h)  At  least  two  persons  shall  be 
present  when  lighting  safety  fuse,  and 
no  one  shall  light  more  than  15 
individual  fuses.  If  more  than  15  holes 
per  person  are  to  be  fied,  electric 
initiation  system,  igniter  cord  and 
connectors,  or  other  nonelectric 
initiation  systems  shall  be  used. 

Extraneous  Electricity — Surface  and 
Underground 

§  57.6600    Loading  practices. 

If  extraneous  electricity  is  suspected 
in  an  area  where  electric  detonators  are 
used,  loading  shall  be  suspended  until 
tests  determine  that  stray  current  does 
not  exceed  0.05  amperes  through  a  1- 
ohm  resister  when  measured  at  the 
location  of  the  electric  detonators.  If 
greater  levels  of  extraneous  electricity 
are  found,  the  source  shall  be 
determined  and  no  loading  shall  take 
place  until  the  condition  is  corrected. 

§  57.6601     Grounding. 

Electric  blasting  circuits,  including 
powerline  sources  when  used,  shall  not 
be  grounded. 

§  57.6602    Static  electricity  dissipation 
during  loading. 

When  explosive  material  is  loaded 
pneumatically  or  dropped  into  a 
blasthole  in  a  manner  that  could 
generate  static  electricity- 
fa)  An  evaluation  of  the  potential 
static  electricity  hazard  shall  be  made 


and  an\  hazard  shall  be  eliminated 
before  loading  begins; 

(b)  The  loading  hose  shall  be  of  a 
semiconductive  type,  have  a  total  of  not 
more  than  2  megohms  of  resistance  over 
its  entire  length  and  not  less  than  1000 
ohms  of  resistance  per  foot; 

(c)  Wire-countered  hoses  shall  not  be 
used; 

(d)  Conductive  parts  of  the  loading 
equipment  shall  be  bonded  and 
grounded  and  grounds  shall  not  be  made 
to  other  potential  sources  of  extraneous 
electricity;  and 

(e)  Plastic  tubes  shall  not  be  used  as 
hole  liners  if  the  hole  contains  an 
electric  detonator. 

§  57.6603    Air  gap. 

At  least  a  15-foot  air  gap  shall  be 
provided  between  the  blasting  circuit 

and  the  electric  power  source. 

§  57.6604    Precautions  during  storms. 

During  the  approach  and  progress  of 
an  electrical  storm — 

(a)  Surface  blasting  operations  shall 
be  suspended  and  persons  withdrawn 
from  the  blast  area  or  to  a  safe  location. 

(b)  Underground  electrical  blasting 
operations  that  are  capable  of  being 
initiated  by  lightning  shall  be  suspended 
and  all  persons  withdrawn  from  the 
blast  area  or  to  a  safe  location 

§  57.6605    Isolation  of  blasting  circuits. 

Lead  wires  and  blasting  lines  shall  be 
isolated  and  insulated  from  power 
conductors,  pipelines,  and  railroad 
tracks,  and  shall  be  protected  from 
sources  of  stray  or  static  electricity. 
Blasting  circuits  shall  be  protected  from 
any  contact  between  firing  lines  and 
overhead  powerlines  which  could  result 
from  the  force  of  a  blast. 

Equipment /Tools — Surface  and 
Underground 

§  57.6700    Nonsparking  tools. 

Only  nonsparking  tools  shall  be  used 
to  open  containers  of  explosive  material 
or  to  punch  holes  in  explosive 
cartridges. 

§  57.6701    Tamping  and  loading  pole 
requirements. 

Tamping  and  loading  poles  shall  be  of 
wood  or  other  nonconductive, 
nonsparking  material.  Couplings  for 
poles  shall  be  nonsparking. 

Maintenance  — Surface  and 
Underground 

§  57.6800    Storage  facilities. 

When  repair  work  which  could 
produce  a  spark  or  flame  is  to  be 
performed  on  a  storage  facili'y — 
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(a  J  The  explosive  materia]  shall  be 
moved  to  another  facility,  or  moved  at 
least  50  feet  from  the  repair  activity  and 
monitfred;  and 

(b]  The  facility  shall  be  cleaned  to 
prevent  accidental  detonation. 

S  57.6801    VaMcto  repair. 

Vehicles  containing  explosive 
material  and  oxidizers  shall  not  be 
taken  into  a  repair  garage  or  shop. 

{574M2    Bi*  deOvery  vetiictes. 

No  welding  or  cutting  shall  be 
performed  on  a  bulk  delivery  vehicle 
until  the  vehicle  has  been  washed  down 
end  all  explosive  material  has  been 
removed.  Before  welding  or  cutting  on  a 
hollow  shaft,  the  shaft  shall  be 
thoroughly  cleaned  inside  and  out  and 
vented  with  a  minimum  Vi  inch  diameter 
c  piling  to  allow  for  sufficient 
ventilation. 


§57.6««3 

Permanent  blasting  lines  shall  be 
properly  supported.  All  blasting  lines 
shall  be  insulated  and  kept  in  good 

repair. 


General  Requirements 
Undargromd 


-Surface  and 


f  S7.U00    Damaged  ar  dataftoratad 
axploahM  malarlaL 

Damaged  or  deteriorated  explosive 
material  shall  be  disposed  of  in  a  safe 
manner  in  accordance  with  the 
iiutmctionfl  of  the  manufacturer. 

S  57.6901    Black  powder. 

(a)  Black  powder  shall  be  used  for 
blasting  only  when  a  desired  result 
cannot  be  obtained  with  another  type  of 
explosive,  such  as  in  quarrying  certain 
types  of  dimension  stone. 

(b)  Containers  of  black  powder  shall 
be- 
ll) Nonsparking: 


(2)  Kept  tn  a  totally  enclosed  cargo 
space  while  being  transported  by  a 

vehicle; 

(3)  Securely  closed  at  ail  times 
when — 

(i)  Within  50  feet  of  any  magazine  or 
open  flame. 

(ii)  Wilhm  any  buiidir.g  in  which  a 
fuel-fired  or  exposed-eli-ment  electric 
heater  is  operating,  or 

(ill)  In  an  area  where  eiet;trical  or 
incandescent-particle  sparks  could 
result  in  powder  ignition:  and 

(4)  Opened  only  when  the  powder  is 
being  transferred  to  a  blasthole  or 
another  container  and  only  in  locations 
not  listed  in  paragraph  (b)(3)  of  this 
section. 

(c)  Black  powder  shall  be  transferred 
from  containers  only  by  pcuring. 

(d)  Spills  shall  be  cleaned  up  pioraplly 
with  nonspaiking  equipment. 
Contaminated  powder  shall  be  put  into 

a  container  of  water  and  shall  be 
disposed  of  promptly  after  the  granules 
have  disintegrated,  or  the  spill  area  shall 
be  flushed  promptly  with  water  until  the 
granules  have  disintegrated  completely. 

(e)  Misfires  shall  be  disposed  of  by 
washing  the  stemming  and  powder 
charge  from  the  blasthole,  and  removing 
and  disposing  of  the  initiator  in 
accordance  with  the  requirement  for 
damaged  explosives. 

(f)  Holes  shall  not  be  reloaded  for  at 
least  12  hours  when  the  biastfaoies  have 
failed  to  break  as  planned. 

§  57.6902    Excessive  temperatures. 

(a)  Where  heat  could  cause  premature 
detonation,  explosive  material  shall  not 
be  loaded  into  hot  areas,  such  as  kilns 
or  sprung  holes. 

(b)  Special  precautions  shall  be  used 
when  blasting  sulfide  ores  that  react 
with  explosive  material  or  stemming  in 
blastholes. 


{  57.6993    Burning  axploslva  ctatcrUl       f 

If  explosive  material  is  suspected  of  | 
burning  at  the  blast  site,  persons  shall 

e  evacuated  from  the  endangered  area 
end  shall  not  return  for  at  least  one  hour 
after  the  burning  or  suspected  burning 
has  stopped. 

S  57.M04    Smokinfi  and  open  flamea. 

Smoking  and  use  of  open  flames  shall 
not  be  permitted  within  50  feet  of 
explosive  material  except  when 
separated  by  permanent 
noncombustible  barriers.  This  standard 
does  not  apply  to  devices  designed  to 
Ignite  safety  fuse  or  to  heating  devices 
which  do  not  create  a  fire  or  explosion 
hazard. 


General  Requirements 
Only 


-Underground 


§  57.6960    MUing  of  explosive  material. 

(a)  The  mixing  of  ingredients  to 
produce  explosive  material  shall  not  be 
conducted  underground  unless  prior 
approval  of  the  MSHA  district  manager 
is  obtained.  In  granting  or  withholding 
approval,  the  district  manager  shall 
consider  the  pwtential  hazards  created 
by- 

(1)  The  location  of  the  stored  material 
and  the  storage  practices  used; 

(2)  The  transportation  and  use  of  the 
explosive  materiel: 

(3)  The  nature  of  the  explosive 
material,  including  its  sensitivity; 

(4)  Any  other  factor  deemed  relevant 
to  the  safety  of  miners  potentially 
exposed  to  the  hazards  associated  with 
the  mixing  of  the  bulk  explosive 
material  underground. 

(b)  Storage  facilities  for  the 
ingredients  to  be  mixed  shall  provide 
drainage  away  from  the  facilities  for 
leaks  and  spills. 

Appendtx  f  to  Subpart  E  MSHA  Tables 
of  Distances 


Table  i  — Sufif  ace  Sto«ag£  of  Explosive  Material 


Ouantny  al  exploswe  mater«i 

Uranum  aepMaDon  d«ttnces  (feet) 

(poi!«wJ»t 

fron  oioB  buildings,  dams  and  el«c«rtc  mbslaSows 

Between  i 

nagazmes 

Not  over 

Bamcaded 

Unbarrlcaded 

Bamcaded 



5 __ 

70 

eo 

110 
126 

140 
180 
220 

9<M 

8 
8 

10 
11 
12 
14 
15 
16 
18 
19 
21 
23 

94 

tt 

10 _ _. 

20.                               

30 

It 
M 
22 

40 ..    

50 

140  '•                               2eo 

150                                                 300 
17W  1                                               340 
190                                                 380 
200                                                    400 

215                                                     430 
235  :                                                  470 

255  1                                               510 

270                                                     540 

24 

2S 

75 „ _„ 

100 

125 _...._ 

150 

200 

W 
S2 

St 

at 

42 

250 _._ 

900        . 

4t 
4t 

400 

500 _    _.. 

296  •                                               S80  1                                                 27 
320                                                 640  !                                                 29 

•• 
it 
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Table  1.— Surface  Storage  of  ex«>LOS»vE  Matewal— Continued 


Oinntity  o(  explosive  material 
(pounds) 

Net  over 


600 

700 

800  _ 

900 

1.000 

1.200 

1.400 

1,800 

1.800 

2,000 

2,500 

3.000 

4,000 

5.000 

6.000 

7.000 

BJKO 

9.000 

10.000 

12.000 

14.000 

16.000..,. 

18.000 

20.000 

25.000 

30,000... 

35,000  ... 

40,000    - 

45.000.... 

50,000.... 

55.000.... 

60,000.... 

65.000... 

70,000... 

75,000 

80.000 

65,000 

90  000 

95.000 

100,000  - 

110,000 

120,000  . 

130.000 

140,000 

150,000 

160,000 

170,000  . 

180,000 

190,000 

200,000 

210,000 

230,000 

250,000 

275,000 

300.000., 


Mmimurii  •eparaiion  dislances  (teet) 


From  mir>e  buildings,  dams  and  etecl'ic  suDs'aiicns 


Barncaded 


340 
355 
375 
390 
400 
^25 
450 
470 
490 
505 
545 
580 
635 
685 
730 
770 
800 
835 
865 
875 
685 
900 
940 
975 
1.055 
1.130 
1.205 
1.275 
1  340 

1,400 

1,460 
1,515 
1,565 
1.610 
1.655 
1,695 
1,730 
1,760 
1,790 
1,815 
1,835 
1.855 
1,875 
1.890 
1,900 
1,935 
1,965 
1.990 
2.010 
2,030 
2,055 
2,100 
2,155 
2.215 
2.275 


Unbaii'Ca'lea 


Between  magazine* 


680 
710 
750 

780 
800 
850 
900 
940 
980 
1,010 
1.090 
1,160 
1270 
1,370 
1,460 
1.&40 
1^ 
1.670 
1.730 
1.750 
1.770 
1.800 
1.880 
1.950 
2.000 
2XX» 
2000 
iOOO 
2  000 
2000 
2000 
5000 
2,000 
2000 
2000 
2000 
2000 
2.000 
2  000 
200C 
2000 
2  000 
2,000 
2,000 
2,000 
2.000 
2.000 
2,000 
2.010 
2,030 
2,055 
2,100 
2,155 
2,215 
2,275 


Barricaded 

Untjarncaded 

31 

m 

32 

64 

33 

se 

35 

» 

36 

n 

39 

» 

41 

se 

43 

SB 

44 

ss 

45 

SD 

- 

49 

St 

52 

nt 

58 

tn 

61 

tt£ 

65 

OB 

68 

ns 

72 

144 

75 

nt 

78 

156 

82 

164 

87 

174 

90 

ttO 

94 

SH 

96 

Mt 

105 

210 

1t2 

224 

Its 

23B 

124 

129 
135 
148 
145 
150 
155 
ISO 
165 
170 
175 
180 
185 
1S5 
206 
215 
225 
235 
245 
255 
265 
275 
285 
295 
315 
335 
360 
385 


310 
320 

340 


370 

4M 
480 
460 
470 
480 
S10 
SBS 
560 
90 

sao 

630 
S70 
720 

770 


For  purposes  ot  (Mis  tatiie.    barricaded  '  means  that  the  storage  'aci  ny  containing  explosive  rr.aienai  is  screened  eftectivety  by  a  natural  barncatle  o-  a-  a-t'fic.ai 
barricade  consisting  of  a  nxjund  or  revetted  wall  of  earth  with  a  minimum  thickness  d  three  teei 

Table  2.— MSHA  Table  of  Separation  Distances 


Ouantity  of  ammonium  nitrate  of  blasting 
agents  (pounds) 

Not  over 


Storage  facilities— minimum  separation  distances  wtien  barricaded"  (feet) 

Blasting  agents 


AmrTX)n»um  nrtrale 


100 

300 

600 

1.000.. 

1.600.. 

2.000.. 

3.000 

4,000.. 

6.000.. 

8.000.. 


3 

4 
5 
6 
7 
8 
9 
10 
II 
12 


11 
14 
18 
22 
25 
29 
32 
36 
40 
43 


Minimum  thickness  o*  artificial 
barricades"  (inches) 


12 
12 
12 
12 
12 
12 
15 
15 
15 
20 


BEST  COPY  AVAILABLt 


(V- 
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Table  2— MSHA  Table  of  Separation  Distances— Continued 


QuaPtily  of 

ammonium  niuale  of  blastmg 
agents  (poundsi 

Storage  faciinies—minimum  separation  distances  wtien  barricaded' 

(feet) 

Minimum  thickness  of  artificial 
barncades"  (inches) 

Ammonium  nitrate 

Blasting  agents 

Not  over 

1 0  000         

13 
14 
15 
16 
18 
19 
20 
21 
22 
23 
24 
25 
26 
28 
30 
32 
34 
37 
40 
44 
^     48 
52 
56 
60 
64 

47 

50 

54 

58 

65 

68 

72 

76 

79 

83 

86 

90 

94 

101 

108 

115 

122 

133 

144 

158 

,        173 

187 

202 

216 

230 

20 

1 2  000       

20 

1 6  000 

2S 

20  000          

25 

25  OCO         

25 

30  OOO 

30 

35  OOO 

30 

40  OOO           

-  30 

4  5  000         

.  35 

50  000         

35 

55  000              

35 

60,000        .._ „ 

35 

70  000        

40 

80  000       _ 

40 

90  000        

40 

100,000     

40 

1 20  000         

SO 

1 40  000       

50 

1 60  000    

50 

1  SO  000        -^ 

SO 

200  000      .... 

« 

SO 

220  000                 

60 

250  OOO        

60 

2^5  000     

60 

300,000                                                

60 

•When  the  ammonium  mfa'e  or  blasting  agents  are  not  barricaded,  ttie  distances  shown  in  the  table  must  be  multiplied  by  six 

••For  purposes  of  this  taDie,    bar' caded    mea^s  that  the  storage  facility  is  screened  eHectually  by  a  natural  barricade  or  an  artific.a!  bamcade  consist  ng  of 
amount  Of  reverted  wan  or  earth  with  the  prescribed  minimum  thickness. 

2.  Add  new  §§  5T.7055  and  S"  "056  to 
subpart  F  to  read  as  follows 

Subpart  F— Drilling  and  Rotary  Jet 
Piercing 

§  57.7055    Intersecting  holes. 

Holes  shall  not  be  drilled  where  there 
13  a  danger  of  intersectinj^  a  misfired 
hole  or  a  hole  containing  explosu  es 
blasting  agents,  or  detonators. 

§  57.7056    Collaring  In  t>ootlegs. 

Holes  shall  not  be  collared  in 
bootlegs. 

|KR  Doc.  91-n35  Filed  l-i:--91,  8:4,'-.  am] 
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DEPARTMENT  OF  EDUCATION 
CFDA  No.  M.029 

Office  of  Special  Education  Programs 

Applications  for  New  Awards  Under 
Training  Personnel  for  the  Education 
of  Individuals  wttti  Disabilities  for 
Fiscal  Year  1991 

AQCNCY:  Department  of  Education 
Purpose  of  Program:  This  notice  for 


minority  institutions  protects  relates  to  a 
new  component  of  the  program  that 
serves  to  increase  the  quantity  and 
improve  the  quality  of  personnel 
available  to  serve  infants,  toddlers. 
children,  and  youth  with  disatiilities 
through  the  provision  of  awards  to 
support  the  preservice  training  of 
personnel  for  careers  in  special 
education,  related  services,  early 
intervention,  supervision  and 


administration, 
preparation. 


research 


rsonnel 


Deadline  for  Transmittal  of 
Applications:  March  11, 1991. 

Deadline  for  Intergovernmental 
Review:  May  10, 1991. 

Applications  Available:  January  23, 
1991. 

Available  Funds:  $1,500,000. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level  of 
funding  or  number  of  grants,  unless  the 
amount  is  otherwise  specified  by  statute  or 
regulation. 


Training  Personnel  for  the  Ecucation  or  Snd'viduals  with  Disabilities 

[Application  Notice  fcx  Fiscal  Year  1991 J 


Title  and  CFDA  No 


Deadl'rie  tor 

CVsacfl'ie  '0' 

Estimated 

Estimated 

Iraosnina 

.n'efgovef" 

Available 

range  of 

size  of 

0' 

cental 

funds 

awards  (per 

awards  (p«f 

apoiicat'Ofs 

^evse'* 

year) 

year) 

Estimated  Proiect 

numtjcf  of         period  in 

awards  months 


Minorty  InsttuOoos  Protects  (84  029E) 


3-11-91 


5-10-91 


1  -OiX)  000 


60,000- 
100.000 


80,000 


20 


Up  10  60 


Project  Period:  Up  to  60  months. 

Competition:  In  carrying  out  section 
631(a)(1)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEAI  the 
Secretary  is  required  to  make  grants  to 
m.inority  institutions  These  institutions 
are; 

(1)  Historically  Black  Colleges  and 
L'niversities.  and 

[2]  Other  Institutions  of  Higher 
Education  whose  minority  student 
enrollment  is  at  least  25S 

Eligible  applicants  may  apply  far 
support  in  any  of  the  program  areas 
listed  m  IDEA  section  631(l)(a).  This 
includes  support  for  training  special 


educators,  related  services  personnel 
and  early  intervention  specialists;  and 
leadership  training. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74,  75,  77,  79,  81,  82,  85,  and 
86,  (bj  the  regulations  for  Individuals 
with  Disabilities  Education  Act — 
Training  Personnel  for  the  Education  of 
the  Handicapped — Careers  in  Special 
Education  and  Related  Services,  34  CFF 
part  318,  subject  to  changes  made  in 
IDEA  section  631(a)(1),  which  expand 
the  scope  of  special  education,  related 
services,  and  early  intervention  training 


FOR  FURTHER  INFORMATION  CONTACT: 

Angele  Thomas,  Division  of  Personnel 
Preparation,  Office  of  Special  Education 
Programs.  400  Maryland  Avenue,  SW 
(Switzer  Building,  room  3518-M.S.  2651), 
Washington.  DC  20202.  Telephone: 
Angele  Thomas  (202)  732-1100. 

(Catalog  of  Federal  Domestic  Assistance  No 
84  029E.  Training  Personnel  for  the  Education 
of  Individuals  with  Disabilities) 

Ddled  January  15  1991 
Robert  R.  Davila, 

Assistant  Secretary,  Office  of  Special 
E,:.:<::t:on  end  Rehabilitative  Services. 
(FR  D-ic  91-i:92  Filed  1-17-91:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  265 

(FRL-3««6-«] 

Hazardous  Wastt  Management 
System:  Amendments  To  Interim 
Status  Standards  for  Downgradient 
Ground-Water  MonHorlng  Well 
Locations  at  Hazardous  Waste 
Faclllttes 

AOCNCV:  Environmental  Protection 

Agency. 

ACTION:  Proposed  inile  and  notice  of 

availability. 

SUMMAHV:  The  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency")  is 
proposing  to  amend  40  CFR  265.91  to 
allow  alternate  placement  of 
hydraulically  downgradient  monitoring 
wells  at  interim  status  facilities  where 
existing  physical  obstacles  prevent 
installations  at  the  limit  of  the  waste 
management  area. 

DATCt:  Written  comments  on  today's 
proposed  rule  must  be  received  on  or 
before  March  19. 1991. 
ADOncsscS:  Comments  should  be 
addressed  to  the  docket  clerk  at  the 
following  address:  U.S.  Environmental 
Protection  Agency.  RCRA  Docket  (room 
2427)  (OS-305].  401  M  Street,  SW.. 
Washington.  DC  20460.  One  original  and 
two  copies  should  be  scut  and  identified 
by  regulatory  docket  reference  number 
F-91-DGWP-FFFFF.  The  Docket  is  open 
from  9  a.m.  lo  4  pjv.,  Monday  through 
Friday,  excfeding  Federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials,  and  should  call 
the  docket  derk  at  1202)  47S-9327  for 
appoiiTtmentj.  The  public  may  copy,  free 
of  dnifB.  a  majdmam  of  one  hunched 
pages  of  material  from  any  one 
regulatory  docket.  Additional  copies  are 
SO.lSpcrpa^e. 

FON  FURTHER  INF0MUI1I0M  COmACT 

For  general  information  about  this 
rulemaking,  contact  the  RCRA  Hotline, 
Office  of  Solid  Waste  (OS-305),  US. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460.  (800) 
424-9346  (tollfree)  or  (202)  382-3000  in 
the  Washington,  DC  metropolitan  area 
For  technical  information  contact  Neal 
D.  Durant.  Office  of  Solid  Waste  (OS- 
341),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460,  (202)  475-7371, 
Preamble  Outline 

I.  Authority 

11  Background 

III.  Summary  of  Today's  Proposed  Rule 

IV.  Slate  Authorizations 

V.  Regulatory  Requirements 


V'l.  Ljiii  (A  Subfecti 

I.  Aaihamty 

These  regulations  are  issued  under  the 
authority  of  sections  1006,  2002(a.t  30B1. 
3004.  3005.  and  3015  of  the  Solid  Waste 
Disposal  Act.  as  amended  by  the 
Resource  Conservation  and  Recoweijf 
Act  of  1976.  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984,  (42  U.S.C.  MBB^ 
6912(a),  8921,  6924,  6925.  and  6935J. 

II.  Background 

On  May,  19, 1980,  EPA  promulfsted" 
comprehensive  standards  under  4ft CFR 
part  265  for  owners  and  operatoa  of 
hazardous  waste  treatment,  storage,  oad 
disposal  facilities  (TSDFs)  that  q/mttUj 
for  interim  status.  (45  FR  3315a):  A 
facility  owner  or  operator  wte  ka*  fally 
complied  with  the  requirenwnts  Sor 
interim  status  specified  in  section 
3005(e)  of  RCRA  and  40  CFR  270.70  aaj 
comply  with  the  part  285  regotationa  in 
lieu  of  part  264  pending  final  dispostion 
of  the  permit  application.  Part  264. 
subpart  F  contains  ground-water 
monitoring  requirements  applicable  to 
owners  and  operators  of  interim  stains 
laxulfUla,  surface  impoundments,  and 
land  treatment  facilities.  Several 
challenges  to  the  1980  interim  statu 
regulations  are  currently  pending  before 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit, 
including  a  challeB^e  to  the  groum^ 
wafer  norutoriDg  requirements  of  4ft 
CFR  265.91(a)(2).  {She/I  OH  Co..  et  ef.  v. 
EPA.  Na  80-1532  (DC  Cir.)). 

nr.  Summary  of  Today's  Proposed  ■■!* 

Section  265.91(al  currently  requires 
interim  status  fadhty  owners  and 
operators  to  install  and  operate  a 
ground-wciffr  monitoring  system 
consisting,  in  part  of  at  least  three 
hydraulically  downgradient  moniltaeiav 
welts  located  at  the  limit  of  the  waatr 
managenetit  area.  The  number, 
locations,  and  depths  of  these  weQs 
must  ensure  immediate  detection  of  any 
statistically  significant  amounts  of 
hazardous  waste  or  hazardous  waste 
constituents  that  migrate  from  the- waste 
management  area  to  the  uppermost 
aquifer. 

The  current  regulations  governing 
ground-water  monitoring  at  permitted' 
TSDFs  also  require  well  installation  «t 
the  hydraulically  downgradient  limit  af 
the  waste  management  area  or  "painief 
compliance".  (40  CFR  264.95).  On  Jldy 
26, 1986,  the  Agency  proposed  to  amend 
§  264.95(a)  to  allow  the  Regional 
Administrator  to  select  alternate 
hydraulically  downgradient  monite 
well  locations  at  permitted  TSDFs 
where  existing  physical  obstacles  gKg., 


jral  geologic  features,  buildings, 
iways,  or  railroads)  prevent  the 
illation  of  monitoring  wells  at  the 
point  of  compliance.  This  provision 
wvMild  be  limited  to  units  existing  on  the 
efiwlive  date  of  the  rule.  New  units, 
lateral  expansions,  and  replacement 
aoits  would  not  be  eligible  for  the 
proTision.  (53  FR  28163).  The  Agency  is 
:  public  comments  on  the 
and  preparing  the  final  rule  for 
pidilication. 

Mitioners  in  Shell  Oil,  have 
re^^ested  review  of  whether  the 
le^pirement  in  §  265.91(a)(2)  to  locate 
k^raulically  downgradient  wells  "at 
the  lioBtaf  the  waste  management  area" 
iearbimry  and  capricious  or  otherwise 
no*  in  accordance  with  law.  They  have 
eaplained  to  the  Agency  that  they 
bc&eve  §  264.91(a)  should  be  amended 
to  aBow  alternate  placement  of 
bgrtfraulically  downgradient  ground- 
water monitoring  wells  where  existing 
lihjisical  obstacles  prevent  installation 
aiike  limit  of  the  waste  management 
area.  EPA  agrees  and  has  agreed  to 
paofose  the  change  requested.  Pursuant 
lofce  Settlement  Agreement,  the 
Afrncy  is  today  proposing  to  amend  the 
wefl  placement  requirements  for  interim 
ataCns  facilities  consistent  with  the 
prof  osed  amendments  to  §  264.95  for 
permitted  TSDFs.  Specifically,  proposed 
§  265.91(a)(3)  provides  that  the  owner  or 
operator  of  an  existing  facility  may 
inaaastBaie  that  an  alternate 
kytbadically  downgradient  monitoring 
well  location  will  meet  the  criteria  in 
|2ft5.91(a)(2).  The  demonstration  must 
be  in  writing  and  kept  at  the  facility. 
Additionally,  the  demonstration  must  be 
eerttfied  by  a  qualified  geologist  or 
psotechnical  engineer  and  establish  that; 
(I)  An  existing  physical  obstacle 
prevents  monitoring  well  installation  at 
the  hydraulically  downgradient  limit  of 
Ibe  waste  management  area,  (2)  the 
selected  alternate  downgradient 
teeaCion  is  as  close  to  the  waste 
management  area  as  practical;  and  (3) 
the  selected  alternate  downgradient 
bcetion  ensures  immediate  detection  of 
any  itadstically  significant  amounts  of 
bezardBBS  waste  or  hazardous 
coastitueirtB  that  migrate  from  the  waste 
management  area  to  the  uppermost 
aqpifer  consistent  with  §  265.91(a)(2). 
mi  believes  that  alternate  locations  for 
dewngradient  wells  meeting  these 
cuitaria  will  protect  human  health  and 
the  environment  by  continuing  to  ensure 
tha  earliest  possible  detection  of 
adgpatiiis  contaminants. 

haddMen  to  geologic  features. 

.Ughways,  or  railroads,  the 
[  befieves  that  factors  affecting 
tTie  aafety  of  personnel  may  also  qualify 
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as  "physical  obstacles".  For  example, 
the  presence  of  overhead  or 
underground  electrical  cables  and  wires 
may  prevent  a  safe  well  installation  at 
the  hydraulically  downgradient  limit  of 
the  waste  management  area  at  some 
sites.  In  these  cases  an  alternate  well 
location  should  be  selected  that  meets 
the  performance  standard  of 
immediately  detecting  any  statistically 
significant  increases  in  constituent 
concentrations  in  the  uppermost  aquifer. 

Alternate  locations  of  downgradient 
wells  are  not  appropriate  when  physical 
obstacles  at  the  limit  of  the  waste 
management  area  may  be  avoided.  For 
example,  physical  obstacles  may  be 
avoided  in  some  circumstances  through 
the  use  of  alternate  drilling  techniques 
(e.g.,  directional  drilling)  or  by 
interrupting  power  in  overhead 
electrical  cables  during  installation  of 
monitoring  wells  to  ensure  the  safety  of 
the  drilling  crew. 

Proposed  S  265.91(a)(3)  also  limits  the 
availability  of  alternate  locations  of 
dowmgradient  wells  to  units  existing  on 
the  effective  date  of  this  proposed 
amendment.  Ovwiers  or  operators  of 
new.  expanding  or  replacement  units  are 
not  eligible  to  select  alternate 
downgradient  monitoring  well  locations 
as  a  result  of  physical  obstacles.  The 
limitation  to  existing  interim  status  units 
is  consistent  with  the  proposed 
requirements  under  §  264.96(a)  for 
permitted  facilities. 

New,  expanding,  or  replacement  units 
can  and  should  be  designed  to  ensure 
that  physical  obstacles  do  not  impede 
monitoring  well  placement  at  the 
dowmgradient  limit  of  the  waste 
management  area.  The  Agency 
continues  to  believe  that  wells  placed  at 
the  hydraulically  downgradient  limit  of 
the  waste  management  area  generally 
provide  the  greatest  assurance  of 
immediate  detection.  However,  some  of 
the  comments  received  on  the  July  26, 
1988  proposal  for  permitted  facilities 
urged  the  Agency  to  allow  alternate 
hydraulically  downgradient  monitoring 
wells  to  avoid  physical  obstacles  at  all 
units,  regardless  of  whether  the  units 
were  in  existence  at  the  effective  date  of 
the  rule.  Although  in  the  vast  majority  of 
situations  EPA  expects  that  owners  and 
operators  of  new,  expanding,  or 
replacement  units  should  be  able  to  plan 
construction  to  avoid  the  need  for 
alternate  point  of  compliance  wells,  the 
Agency  is  soliciting  comment  on 
whether  this  provision  should  be 
expanded  to  apply  to  new,  expanding, 
and  replacement  units  in  addition  to 
existing  units.  The  Agency  requests 
comment  on  whether  proposed 
§  265.91(a)(2)  should  treat  new, 


expanding,  and  replacement  units  in 
interim  status  differently  than  units 
existing  at  the  effective  date  of  the  final 
rule. 

As  discussed  above,  demonstrations 
of  the  necessity  and  location  of 
alternate  hydraulically  downgradient 
monitoring  wells  must  be  certified  by  a 
qualified  geologist  or  geotechnical 
engineer.  Certifications  by  qualified 
geologists  or  geotechnical  engineers  are 
currently  required  under  two  interim 
status  provisions;  i  265.90(c) 
demonstrations  for  waiver  of  ground- 
water monitoring  requirements,  and 
ground-water  quality  assessment  plans 
submitted  to  the  Regional  Administrator 
under  S  265.93(d)(2).  Certification  is 
required  under  each  of  these  provisions, 
similar  to  proposed  S  265.91(a)(3), 
because  they  require  facility  owners  or 
operators  to  make  judgements  or 
assessments  concerning  complex 
hydrogeologic  conditions.  Given  the 
largely  self-implementing  nature  of  the 
interim  status  program,  certification  by 
qualified  geologists  or  geotechnical 
engineers  is  necessary  to  provide  the 
oversight  to  ensure  technically  sound 
decision-making  in  regard  to  these 
conditions. 

The  terms  "qualified  geologist"  and 
"qualified  geotechnical  engineer"  are 
not  defined  in  existing  federal 
regulations.  State  registration  or 
licensing  requirements  for  geologists  can 
vary  significantly  among  those  states 
that  have  such  requirements.  For 
example,  geologist  registration  codes  in 
one  state  require  a  bachelor's  degree  in 
geology,  at  least  five  additional  years  of 
experience  in  geology,  and  the 
successful  completion  of  the  state 
examination;  while  another  state  does 
not  require  completion  of  a  state  exam, 
and  instead  requires  the  approval  of 
members  from  a  national  geologist 
association.  Because  state  geologist 
registration  requirements  vary 
significantly  among  states  and  do  not 
explicitly  require  study  and  experience 
in  hydrogeology,  individuals  desiring  to 
become  "qualified  geologists"  may  need 
to  meet  supplemental  criteria  in  addition 
to  state  registration. 

The  Agency  believes  that  a  "qualified 
geologist"  is  an  individual  who  has 
completed  a  degree  in  geological 
sciences  from  an  accredited  university, 
has  met  any  state  or  local  requirements 
for  geologist  registration,  and  has  gained 
sufficient  training  and  experience  in 
ground-water  hydrogeology,  thus 
enabling  that  individual  to  make  sound 
professional  judgements  regarding 
hydrogeologic  processes  and 
contaminant  transport.  The  Agency  also 
believes  that  if  the  individual  practices 


in  a  state  without  registration 
requirements,  he  or  she  is  a  "qualified 
geologist"  if  the  supplemental  criteria 
outlined  above  have  been  met. 

All  states  have  relatively  comparable 
exams  for  registering  professional 
engineers,  but  few  states  have  programs 
for  registering  engineers  in  the  field  of 
geotechnical  engineering.  The  Agency 
believes  that  a  "qualified  geotechnical 
engineer"  is  an  individual  who  is  a 
registered  professional  engineer  in  the 
state  in  which  they  practice,  has  met 
any  state  and  local  requirements 
concerning  registration  of  civil  and 
geotechnical  engineers,  and  has  gained 
sufficient  training  and  experience  in  the 
application  of  soil  and  hydrological 
sciences  as  demonstrated  by  completion 
of  accredited  university  programs  and 
state  certification  examinations  that 
enable  that  individual  to  make  sound 
professional  judgments  regarding  soil 
and  ground-water  processes,  including 
contaminant  transport.  The  Agency  also 
believes  that  if  an  individual  practices 
in  a  state  without  geotechnical  engineer 
registration  requirements,  he  or  she  is  a 
"qualified  geotechnical  engineer"  if  the 
above  criteria  have  been  met. 

The  Agency  requests  comments  on  all 
provisions  of  proposed  §  265.91. 

IV.  State  Authorization 

A.  Applicability  of  Rules  in  Authorized 

States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  authorization.  EPA  retains 
enforcement  authority  under  sections 
3008.  7003.  and  3013  of  RCRA.  although 
authorized  States  have  independent 
enforcement  authority. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  which  the  Slate 
was  authorized  to  permit.  When  new, 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obligated  to  enact  equivalent 
authority  within  specified  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  requirements  as  State 
law. 
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In  contraat  uodet  sectioa  300<>(g)  oi 
RCRA.  4Z  U^.C.  6028(8).  i^w 
requkementa  aod  prohibitions  rmpoAcd 
by  HSWA  Wlu  aitect  in  authorized 
States  at  the  aame  time  that  they  Uke 
effect  in  nnnanthnriipfi  States.  EPA  is 
directed  to  uury  out  thoae  requiremeiUs 
and  profaibitioiu  in  authorized  States, 
including  the  ^ny-"  of  permits,  notil 
the  StAta  ii  gcanted  authorization  to  do 
so.  While  StAtes  masi  •tiU  adopt 
HSWArielAtad  prowiaioos  «»  State  Uw 
to  reUiB  Qui  MithorizaUou  the  l^WA 
requiremflnU  aifkpiy  in  authotized  States 
in  the  kUertm. 

B.  Effect  on  Statff  Aatfjarrzatrons 

Today't  nkt  prapoaes  standards  ibat 
arc  Bot  efiectnre  in  Mtlboffned  States 
sine*  (ha  lequirameata  are  not  bemg 
imposed  putaoaiil  to  the  Hazardous  and 
Solid  Waata  Amenchients  of  1964.  Tktv. 
the  reqwiraiBeate  wiU  be  effective  ea^ 
in  liMaa  Stetea  that  do  not  have  final 
anlhoricattoa.  kn  aitfhohzed  States,  the 
reqaircaiafila  w^  aot  be  applicable  laitd 
tha  State  iu»iaia  tti  pco^pram  to  adopt 
eqaivaleBt  reqaiiements  asder  State 
lava. 

Section  271.21(aK2)  requires  that 
Stalea  tkat  kwvc  fiaal  aotkorizatioD  must 
modify  their  pra^aana  to  reficct  more 
stringent  Federal  program  changes,  and 
must  subsequently  submit  the 
modificatioa  to  EPA  br  appnxvaL 
Generally,  these  authorized  State 
programs  must  be  revised  to  adopt  those 
changes  in  a  Federal  program  that  are 
more  stringent  or  broader  in  scope  than 
existing  Federal  standards. 

For  those  Federal  program  changes 
that  are  less  stringent  or  reduce  the 
scope  of  the  Federal  program.  States  ure 
not  required  to  modify  their  programs. 
See  S  271.1(1^  Today's  proposed  mk 
would  reduce  the  stringency  of 
§  265.91(a].  Therefore,  authorized  Slates 
may  but  are  not  required  to  modify  their 
programs  to  adopt  requirements 
equivalent  or  substantially  equivalent  to 
those  proposed  in  today's  rule.  Because 
the  requirements  proposed  today  are 
less  stringent  than  the  existing  Fediiral 
requirements,  it  is  unlikely  that  any 
authorized  State  has  requu'ements 
equivalent  to  those  proposed. 


V.  Ragulet<K]r  RequinaMnta 

A.  Regufntcrry  fntpart  Anal\'sis 

Executive  Order  12291  requires  EP.-X 
to  detemune  uuhether  a  aaw  teguiatioa 
wiFI  be  "rrtajox"  and.  if  BO.  that  a 
Regkdalory  Impact  Aa<tiy&is  b« 
conducted.  A  ma^oi  rule  is  defined  as  a 
regutatton  that  ts  LLcly  U>  result  in. 

V  An  annual  effeti  on  the  erorwomy  of 
$100  million  or  more. 

2.  A  major  uicrease  in  ca»ts  or  prices 
for  consumerss  indiwtduai  mdaalnes. 
Federal.  State,  or  boeal  gDvemment 
agencies  or  geographic  regions,  or 

X  Significant  adverse  eff(M:tt  oa 
competition,  ifnpJoymenl.  investBuenU 
productivify.  innovatiorL  or  the  ability  of 
Llniled  Stal^s-UasfMi  enterprises  to 
compete  w\^h  foreign- baa«d  enteiTxisea 
in  domestic  or  export  iiukrket&. 

The  Agency  Uas  delermtned  !ba( 
today's  prof^oaed  rule  la  not  a  mator 
rule,  because  it  does  not  meet  the  above 
criteria.  Today  s  propoaed  action  wiU 
add  flexibtkty  to  the  current  tntenra 
status  ^OMod-water  mflDitomtg 
requirements,  and  will  not  impose 
further  resource  burdens  on  the 
regulated  conamunity 

B  Paperwork  Reduction  Act 

The  information  coileetion  and 
recordkeeping  requirenvenls  in  this 
proposed  rule  have  betn.  submitted  for 
approval  to  the  Office  of  N4anagemenl 
and  Budget  uudec  the  Paperwork 
Reduction  Act.  44  U.SC  3501  et  aeq. 
Recordkeeping  burden  on  the  public  for 
this  proposal  is  eshmated  at  1800  hours 
for  the  respondents,  wuh  an  average  of 
20  hours  per  response.  These  burden 
estimates  include  all  aspects  of  the 
recordkeeping  effort  arui  may  mclucie 
time  for  reviewing  instructions, 
searching  existuii,^  da  ta  sources,  and 
gathering  and  maintaiiung  necessary 
data. 

If  you  wish  to  SRibmit  iomm^mls 
regarding  any  aspect  of  itus  collection  of 
information,  inciuding  sugj^estiorw  for 
reducing  the  burden,  conttict  Chief, 
Information  Policy  Branch.  PM-223.  U.S. 
ELnvirormuiQlai  ProttcttoD  Agency.  401  M 
St.  SW..  'Wdshini^ton   LX:  204«)  (202- 
382-2745),  and  Paperwork  Reduclion 
Project  (2050-0030 ;.  Office  of 
Managenu;;it  and  Bud^tU  Washington. 


DC  206Qa.  The  final  rule  will  reapond  to 
any  OMB  or  pobiic  coaments  oa  thi> 
laforiBation  csAection  requirements 
contained  in  tkoa  propoaai 

List  of  Subject  in  40  CFR  Part  285 

Hazardaus  waste.  Hazardous 
materials,  Reportiog  and  recordkeeping 
requirements,  Ground-water  moAttortng. 

Dbted.  )aniM(y  11, 19R. 
F.  Henry  HaUdrt. 

Acting  At/rmtthtrator 

PART  2S6— tHTERM  STATUS 
STANDAROe  FOR  OWfCFB  AND 
OPERATORS  OF  htAZARDOUS  WASTE 
TREATMEMT.  STORAGE,  AMD 
DI6P06AL  FACtt.»TIES 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Aatharity: 42  113,(1  aa06.6»I2ta),  K)24, 
69e5.  and  6935. 

2.  In  5  265,91  by  adding  paragraph 
(a)(3)  to  read  as  follo%ra: 

S  265.9T    Ground-watar  monitorino  aystam. 

fa)  •  •  • 

(3)  The  facility  owner  or  operator  may 
demoBstrate  that  aa  altemaka 
hydraulically  dowagradieiU  aoaitoring 
well  locatkn.  wiU  meet  the  criteria  in 
§  265,^1  (aU2^  Tha  demonstration  must 
be  in  writing  and  kept  at  the  facility. 
Additionally,  the  demonatratioa  must  be 
certified  by  a  c^ali£ed  geologist  or 
geotechnical  engineer  and  estabhsh  that: 

[i)  An  existing  physical  obstacle 
prevents  monitoring  weD  iaatallatjon  at 
the  hydraulically  downgradient  limit  of 
the  waste  management  area;  and       | 

(ii)  The  selected  aUemate 
downgradient  location  is  as  close  to  the 
limit  of  the  waste  management  area  as 
practical:  and 

(iiilThe  location  ensures  immediate 
detection  of  any  statistically  significant 
amounts  of  hazardous  waste  or 
hazardous  waste  constituents  that 
migrate  from  the  waste  management 
area  to  the  uppermost  aquifer.  Lateral 
expansion,  new,  or  replacement  units 
are  not  eligible  for  an  alternate 
downgradient  location  under  this 
paragraph. 
•         *         *         •         • 

|FR  Dgc  91-1299  FiI«(1  1-17-ei,  8^45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  575 

Iraqi  Sanctions  Regulations 

agency:  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury. 
ACTtOM:  Final  rule. 

SUMMARY:  On  August  2. 1990.  upon 
Iraq's  invasion  of  Kuwait,  the  President 
issued  Executive  Order  No.  12722.  In 
that  order  he  declared  a  national 
emergency  with  respect  to  Iraq,  invoking 
the  authority,  inter  alia,  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.). 
ordered  specified  sanctions  against  Iraq, 
and  authorized  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State,  to  take  such  actions, 
mciuding  the  promulgation  of  rules  and 
regulations,  as  might  be  necessary  to 
carry  out  the  purposes  of  the  Order. 
Pursuant  to  this  declaration  of  national 
emergency,  the  President  also  issued 
Executive  Order  No.  12723,  at  the 
request  of  the  recognized  Government  of 
Kuwait,  blocking  all  property  and 
interests  in  property  of  the  Government 
of  Kuwait  as  a  protective  measure.  On 
August  9, 1990,  the  President  issued 
Executive  Orders  No.  12724  and  No 
12725,  imposing  additional  sanctions  on 
Iraq,  consistent  with  Resolution  661. 
dated  August  6. 1990.  of  the  United 
Nations  Security  Council,  and  imposing 
similar  sanctions  on  Kuwait  to  ensure 
that  no  benefit  from  the  United  States 
flowed  to  the  Government  of  Iraq  in 
militarily-occupied  Kuwait.  In 
implementation  of  those  Orders,  the 
Treasury  Department  is  issuing  the  Iraqi 
Sanctions  Regulations  ("Regulations"). 

The  Regulations  block  all  property 
and  interests  in  property  of  the 
Government  of  Iraq  or  any  person 
purporting  to  be  the  Government  of  Iraq, 
its  agencies,  instrumentalities,  and 
controlled  entities,  including  the  Central 
Bank  of  Iraq,  that  are  in  the  United 
States,  that  hereafter  come  within  the 
United  States,  or  that  are  or  hereafter 
come  within  the  possession  or  control  of 
U.S.  persons,  including  their  overseas 
branches.  The  Regulations  also 
generally  prohibit:  (a)  Imports  into  the 
United  States  of  goods  or  services  from 
Iraq;  (b)  exports  from  the  United  States 
of  goods,  technology  or  services  to  Iraq 
or  entities  operated  from  Iraq:  (c)  any 
dealing  by  any  U.S.  person  in  Iraqi- 
origin  goods  or  any  other  goods  from 
Iraq  or  intended  for  Iraq;  (d) 
transactions  by  U.S.  persons  relating  to 
travel  by  U.S.  citizens  and  permanent 


resident  aliens  to  Iraq,  including  their 
activities  within  Iraq;  (e)  transactions  by 
U.S.  persons  relating  to  transportation  to 
or  from  Iraq;  transportation  services  to 
or  from  the  United  States  by  Iraqi 
persons,  vessels,  or  aircraft;  or  the  sale 
in  the  United  States  by  any  person 
holding  authority  under  the  Federal 
Aviation  Act  of  any  transportation  by 
air  which  includes  any  stop  in  Iraq;  (f) 
performance  by  U.S.  persons  of 
contracts  in  support  of  industrial, 
commercial,  public  utility,  or 
governmental  projects  in  Iraq;  and  (g) 
any  transfer  of  funds  by  U.S.  persons  to 
the  Government  of  Iraq  or  any  person  in 
Iraq. 
EFFECTIVE  DATE:  January  18. 1991. 

FOR  FURTHER  INFORMATION: 

Contact  William  B.  Hoffman.  Chief 
Counsel,  tel.:  (202)  535-6020,  or  Steven  I. 
Pinter,  Chief  of  Licensing,  tel.:  (202)  535- 
9449,  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington.  DC. 

SUPPLEMENTARY  INFORMATION:  All 
General  Licenses  issued  by  the  Office  of 
Foreign  Assets  Control  prior  to  January 
18,  1991  may  continue  to  be  relied  on  to 
validate  actions  prior  to  this  date  during 
the  period  of  their  validity.  Specific 
licenses  issued  prior  to  this  date 
continue  in  effect  according  to  their 
terms  unless  modified  by  the  Office  of 
Foreign  Assets  Control. 

Authorizations  contained  in  General 
Licenses  issued  prior  to  publication  of 
these  regulations  can  now  be  found  in 
the  following  sections: 


Issu- 

ance 

License  numbof 

Regulation  section 

dale 

Aug  8. 

General  License 

5  575  509 

1990 

No  2 

Aug  8 

General  License 

Amended 

1990 

No   3 

October 

Gef>erai  License 

5575.512 

15, 

No  3, 

1990 

amended 

Aug  8. 

General  License 

Revoked  10/2/90 

1990 

No  4 

Aug   15, 

General  bcense 

5575,513 

1990 

No  6 

Aug    15. 

General  Ucense 

Amended 

1990 

No  7 

Oct    18, 

General  License 

5575.510 

1990 

No   7. 
ameoded 

Aug   23, 

General  License 

5575,514 

1990 

No  8 

Aug  ?', 

General  License 

5  575.515 

1990 

No  9 

Aug  30. 

General  License 

5  575.505 

1990 

No  10 

Sept   1, 

General  License 

5  575  508 

1990 

'      No  11, 

Sept, 

General  Ucense 

5  575  518 

26. 

No  12 

1990 

Oct  3 

General  Ucense 

5570  517 

1990 

No  13, 

Transactions  otherwise  prohibited 
under  this  part  may  be  authorized  by  a 
general  license  contained  in  subpart  E  or 
by  a  specific  license  issued  pursuant  to 
the  procedures  described  in  |  575.801  of 
subpart  M. 

Since  the  Regulations  involve  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553),  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.] 
does  not  apply.  Because  the  Regulations 
are  issued  with  respect  to  a  foreign 
affairs  function  of  the  United  States, 
they  are  not  subject  to  Executive  Order 
12291  of  February  17. 1981,  dealing  with 
Federal  regulations.  These  regulations 
are  being  issued  without  prior  notice 
and  public  procedure  pursuant  to  the 
Administrative  Procedure  Act.  For  this 
reason,  the  collections  of  information 
contained  in  these  regulations  are  being 
submitted  to  the  Office  of  Management 
and  Budget  ("0MB")  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.].  Comments 
concerning  the  collection  of  information 
and  the  accuracy  of  estimated  average 
annual  burden,  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  OMB,  Paperwork  Reduction  Project 
(1505-****),  Washington,  DC  20503,  with 
copies  to  the  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
1500  Pennsylvania  Ave.,  NW.— Annex. 
Washington,  DC  20220.  Any  such 
comments  should  be  submitted  not  later 
than  March  19, 1991.  Notice  of  OMB 
action  on  these  requests  will  be 
published  in  the  Federal  Register. 

The  collections  of  information  in  these 
regulations  are  contained  in  §§  575.503, 
575.509-575.512,  575.517,  575.518,  575.520, 
575.521,  subpart  F,  and  §§  575.703  and 
575.801.  This  information  is  required  by 
the  Office  of  Foreign  Assets  Control  for 
licensing,  compliance,  civil  penalty  and 
enforcement  purposes.  This  information 
will  be  used  to  determine  the  eligibility 
of  applicants  for  the  benefits  provided 
through  specific  licenses,  to  determine 
whether  persons  subject  to  the 
regulations  are  in  compliance  with 
applicable  requirements,  and  to 
determine  whether  and  to  what  extent 
civil  penalty  or  other  enforcement  action 
is  appropriate.  The  likely  respondents 
and  recordkeepers  are  individuals  and 
business  organizations. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden:  2000  hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  30 
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minutes  to  10  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  2  hours. 

Estimated  number  of  respondents 
and /or  recordkeepers:  500. 

Estimated  annual  frequency  of 
responses;  1-12. 

List  of  Subjecta  in  31  CFR  Part  575 

Banking  and  finance.  Blocking  of 
assets.  Exports,  Imports,  Iraq,  Kuwait, 
Loans,  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  575  is  added  as 
follows; 

PART  575-1RAOI  SANCTIONS 
REGULATIONS 

Part  to  Other 


Subpart  A-4Matien  lo  this 
Laws  and  HaQMlaWowa 

Sec. 

575.101    Relation  of  thii  part  to  other  laws 
and  regulation!. 

Subpart  B — ProtilbtWowa 

575.201  Prohibited  transactions  involving 
property  in  which  the  Government  of 
Iraq  ha«  an  interest  transactions  with 
respect  to  securities. 

575.202  Effect  of  transfers  violating  the 
provisians  of  this  part 

575.203  Holding  of  certain  types  of  blocked 
property  in  interest-bearuig  accounts. 

575.204  Prohibited  importation  of  goods  or 
services  from  Iraq. 

575.205  Prohibited  exportation  and 
reexportation  of  goods,  technology,  or 
services  to  Iraq. 

575.206  Prohibited  dealing  in  property. 

575.207  Prohibited  transactions  relating  to 
travel  to  Iraq  or  to  activities  within  Iraq. 

575.206    Prohibited  trenspoftation-releted 
transactions  involving  Iraq. 

575.209  Prohibited  performance  of  contracts. 

575.210  Prohibited  transfers  of  funds  to  the 
Government  of  Iraq  or  any  person  in 
Iraq. 

575.211  Evasions;  attempts;  conspiracies. 

575.212  Effective  date. 

Subpart  C— <i«n*rai  Deflnttiona 

575.301  Blocked  account;  blocked  property. 

575.302  EffecUve  date. 

575.303  Entity. 

575.304  Entity  of  the  Government  of  Iraq: 
Iraqi  Government  Entity. 

575.305  General  Ucense. 

575.306  Government  of  Iraq. 

575.307  Government  of  Kuwait. 

575.308  Interest. 

575.309  Iraq:  Iraqi. 

575.310  Kuwait:  Kuwaiti. 

575.311  Iraqi  ongin. 

575.312  Iraqi  person. 

575.313  License. 

575.314  Person. 

575.315  Property;  property  interest 
575 J16    Specific  license. 

575.317  Transfer. 

575.318  UNSC  Resolution  «ei . 

575.319  United  States. 

575.320  UJS.  financial  institution. 


575.321    United  Stales  person;  US.  person. 
Saby art  D    li  ilai  pi  ataWona 

575.401  Reference  to  amended  sections. 

575.402  Effect  of  amendment. 

575.403  Tenninalion  and  acquisition  of  an 
interest  of  the  Government  of  Iraq. 

575.404  Payments  from  blocked  aocountt  to 
U.S.  exporters  and  for  other  obhgations 
prohibited. 

575.405  Acquisition  of  instruments  including 
bankers  acceptances. 

575.406  Extensions  of  credits  or  loans  to 
Iraq. 

575.407  Payments  in  connection  with  certain 
authorized  transactions. 

575.406    Offshore  transactions. 

575.409  Transshipments  through  the  United 
States  prohibited. 

575.410  Imports  of  Iraqi  goods  from  third 
countries;  transshipments. 

575.411  Exports  to  third  countries; 
transshipments. 

575.412  Release  of  Iraqi  goods  from  bonded 
warehouse  or  foreign-trade  zone. 

575.413  Goods  intended  for  export  to  Iraq. 

575.414  Imports  of  Iraqi  goods  and 
purchases  of  goods  from  Iraq. 

575.415  Setoffs  prohibited. 

575.416  Travel  transactions  for  foumalistic 
activity  in  baq. 

575.417  jReserved] 

575.418  Transactions  incidental  to  a 
licensed  transaction. 

Supart  £— Uoanaaa,  Authoriaationa,  and 
Stalaatanta  of  Uoanalno  PoHcy 

575.501  Effect  of  license  or  authorization. 

575.502  Exclusion  from  licenses  and 
authorizations. 

575.508  Payment!  and  transfers  to  blocked 
accounts  in  US.  financial  iitstitutions. 

575.504  (Rfiserved) 

575.505  Completion  of  certain  transaction* 
related  to  bankers  acceptances 
authorized. 

575.506  Payment  by  the  Government  of  Iraq 
of  obligations  to  persons  within  the 
United  States  authorized. 

575.507  Certain  exports  to  Iraq  authorized. 

575.508  Import  of  household  and  personal 
effects  from  Iraq  authorized. 

575.509  Payment  and  transfers  authonzed 
for  shipments  of  oil  under  contract  end 
en  route  to  the  United  States  prior  to  the 
effective  date. 

575.510  Payment  and  transfers  authorized 
for  goods  and  services  exported  to  Iraq 
prior  to  the  effective  date. 

575.511  Extensions  or  renewals  authorized. 

575.512  [Reserved) 

575.513  Transactions  related  to 
telecommunications  authorized. 

575.514  Transactions  related  to  mail 
authorized. 

575.515  (Reserwed) 

575.516  [Reserved] 

575.517  Procedures  established  for  export 
transactions  initiated  prior  to  the 
effective  dale. 

575.516    Certain  standby  letters  of  credit  and 
performance  bonds. 

575.519  Certain  import!  for  diplomatic  or 
official  personnel  authorized. 

575.520  Donations  of  food  to  relieve  human 
suffering  autboriaed. 


575.521     Donations  of  medical  suppbes 

authonzed. 

Subpart  F—ftaporta 

575.601  Required  records 

575.602  Reports  to  be  furnished  on  demand. 

575.603  Reports  on  certain  correspondent 
bank  accounts 

Subpart  G    PanalOea 

575701    Penalties. 

575.702  Prepenalty  notice. 

575.703  Presentation  respondmg  lo 
prepenalty  notice. 

575.704  Penalty  notice. 

575.705  Referral  to  United  Stales 
Department  of  Justice 

Subpart  M    Pracadurai 

575.801  Licensing. 

575.802  Decisions. 

575.803  Amendment.  modificatMiii,  or 
revocation. 

575.804  Rulemaking. 

575.605    Delegation  by  the  Secwtary  of  the 

Treasury. 
575.806    Rules  governing  availability  of 

information. 

Subpart  I— Paparworti  RcdueHen  Act 

§  575.901    [Aaaarvad] 

Authority:  50  U.SXI.  1701  et  seq.:  50  U.S.C 
1601  et  seq..  22  US.C  287c;  Public  Law  101- 
513,  104  Stat  2047-56  (Nov.  5.  i9K\.  3  U.S.C 
301;  EX).  12722.  55  RR  31803  (Aug.  3,  1990); 
E.0. 12724. 55  FR  33080  (Aug.  13, 1990). 

Subpart  A— Relation  of  Thia  Part  to 
Ottter  Law*  at>d  RegulafUona 

§575.101    RaMion  of  «ito  part  to  ottwr 
laws  and  ragulationa. 

(a)  This  part  is  separate  from,  and 
independent  of,  the  other  parts  of  this 
chapter.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  those 
other  parts  authorizes  any  transaction 
prohibited  by  this  part.  .No  license  or 
authorization  contained  in  or  issued 
pursuant  to  any  other  provision  of  law 
or  regulation  authorizes  any  transaction 
prohibited  by  this  part. 

[b]  No  Ucense  or  authorization 
contained  in  or  issued  pursuant  to  this 
part  relieves  the  involved  parties  from 
complying  with  any  other  applicable 
laws  or  regulations. 

Sut)part  B— Prohlbttiona 


§575.a01 

Involvtng  pfe|>art»  In  \ 

GovetiMwaiH  of  Iraq  I 

trarwacttana  wUh  raapact  to  aacurWaa. 

(a)  Except  as  authorized  by 
regulations,  rulings,  instructions, 
licenses,  or  otfierwisc,  no  property  or 
interests  in  property  of  the  Government 
of  Iraq  that  are  in  the  United  Stales,  that 
hereafter  come  within  the  United  States, 
or  that  are  or  hereafter  come  within  Ore 
possesaion  or  control  of  U.S.  persons, 
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including  their  overseas  branches,  may 
be  transferred,  paid,  exported, 
withdrawn  or  otherwise  dealt  in. 

(b)  Unless  otherwise  authorized  by 
this  part  or  by  a  specific  license 
expressly  referring  to  this  section,  the 
transfer  (including  the  transfer  on  the 
books  of  any  issuer  or  agent  thereof)- 
the  endorsement  or  guaranty  of 
signatures  on,  or  any  other  dealing  in 
any  security  (or  evidence  thereof) 
registered  or  inscribed  in  the  name  of 
the  Government  of  Iraq  and  held  within 
the  possession  or  control  of  a  U.S 
person  is  prohibited,  irrespective  of  the 
fact  that  at  any  time  either  at  or 
subsequent  to  the  effective  date  the 
registered  or  inscribed  owner  thereof 
may  have,  or  appears  to  have,  assigned, 
transferred,  or  otherwise  disposed  of 
any  such  security. 

§  575.202    Efftct  of  transfers  violating  the 
provisions  of  this  part 

(a)  Any  transfer  after  the  effective 
date,  which  is  in  violation  of  any 
provision  of  this  part  or  of  any 
regulation,  ruling,  instruction,  license,  or 
other  direction  or  authorization 
hereunder  and  involves  any  property  in 
which  the  Government  of  Iraq  has  or 
has  had  an  interest  since  such  date,  is 
null  and  void  and  shall  not  be  the  basis 
for  the  assertion  or  recognition  of  any 
interest  in  or  right,  remedy,  power  or 
privilege  with  respect  to  such  property. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to.  or 
interest  in.  any  property  in  which  the 
Government  of  Iraq  has  an  interest,  or 
has  had  an  interest  since  such  date, 
unless  the  person  with  whom  such 
property  is  held  or  maintained,  prior  to 
such  date,  had  written  notice  of  the 
transfer  or  by  any  written  evidence  had 
recognized  such  transfer. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  pursuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a 
transfer  shall  validate  such  transfer  or 
render  it  enforceable  to  the  same  extent 
that  it  would  be  valid  or  enforceable  but 
for  the  provisions  of  the  International 
Emergency  Economic  Powers  Act.  the 
United  Nations  Participation  Act,  this 
part,  and  any  ruling,  order,  regulation, 
direction,  or  instruction  issued 
hereunder. 

(d)  Transfers  of  property  which 
otherwise  would  be  null  and  void  or 
unenforceable  by  virtue  of  the 
provisions  of  this  section  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  as  to  any  person  with 


whom  such  property  was  held  or 
maintained  (and  as  to  such  person  only) 
in  cases  in  which  such  person  is  able  to 
establish  to  the  satisfaction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  each  of  the  following: 

(1)  Such  transfer  did  not  represent  a 
willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect,  in  view  of  all  the  facts  and 
circumstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  or  authorization  by  or  pursuant 
to  this  part  and  was  not  so  licensed  or 
authorized,  or  if  a  license  or 
authorization  did  purport  to  cover  the 
transfer,  that  such  license  or 
authorization  had  been  obtained  by 
misrepresentation  of  a  third  party  or  the 
withholding  of  material  facts  or  was 
otherwise  fraudulently  obtained;  and 

(3)  Promptly  upon  discovery  that: 
(i|  Such  transfer  was  in  violation  of 

the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  license,  or 
other  direction  or  authorization 
hereunder,  or 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Director  of  the  Office 
of  Foreign  Assets  Control,  or 

(iii)  If  a  license  did  purport  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  the  withholding  of  material 
facts  or  was  otherwise  fraudulently 
obtained; 

the  person  with  whom  such  property 
was  held  or  maintained  filed  with  the 
Office  of  Foreign  Assets  Control  a  report 
setting  forth  in  full  the  circumstances 
relating  to  such  transfer.  The  filing  of  a 
report  in  accordance  with  the  provisions 
of  this  paragraph  shall  not  be  deemed 
evidence  that  the  terms  of  paragraphs 
(d)  (1)  and  (2)  of  this  section  have  been 
satisfied. 

(e)  Unless  licensed  or  authorized 
pursuant  to  this  part,  any  attachment, 
judgment,  decree,  lien,  execution, 
garnishment,  or  other  judicial  process  is 
null  and  void  with  respect  to  any 
property  in  which,  on  or  since  the 
effective  date,  there  existed  an  interest 
of  the  Government  of  Iraq. 

§  575.203    Holding  of  certain  types  of 
blocksd  property  In  interest-tMarlng 
accounts. 

(a)  Any  person,  including  a  U.S. 
financial  institution,  currently  holding 
property  subject  to  S  575.201  which,  as 
of  the  effective  date  or  the  date  of 
receipt  if  subsequent  to  the  effective 
date,  is  not  being  held  in  an  interest- 
bearing  account,  or  otherwise  invested 


in  a  manner  authorized  by  the  Office  of 
Foreign  Assets  Control,  must  transfer 
such  property  to.  or  hold  such  property 
or  cause  such  property  to  be  held  in,  an 
interest-bearing  account  or  interest- 
bearing  status  in  a  U.S.  financial 
institution  as  of  the  effective  date  or  the 
date  of  receipt  if  subsequent  to  the 
effective  date  of  this  section,  unless 
otherwise  authorized  or  directed  by  the 
Office  of  Foreign  Assets  Control.  This 
requirement  shall  apply  to  currency, 
bank  deposits,  accounts,  and  any  other 
financial  assets,  and  any  proceeds 
resulting  from  the  sale  of  tangible  or 
intangible  property.  If  interest  is 
credited  to  an  account  separate  from 
that  in  which  the  interest-bearing  asset 
is  held,  the  name  of  the  account  party  on 
both  accounts  must  be  the  same  and 
must  cleariy  indicate  the  blocked 
Government  of  Iraq  entity  having  an 
interest  in  the  accounts. 

(b)  For  purposes  of  this  section,  the 
term  "interest-bearing  account"  means  a 
blocked  account  in  a  U.S.  financial 
institution  earning  interest  at  rates  that 
are  commercially  reasonable  for  the 
amount  of  funds  in  the  account.  Except 
as  otherwise  authorized,  the  funds  may 
not  be  invested  or  held  in  instruments 
the  maturity  of  which  exceeds  90  days. 

(c)  This  section  does  not  apply  to 
blocked  tangible  property,  such  as 
chattels,  nor  does  it  create  an 
affirmative  obligation  on  the  part  of  the 
holder  of  such  blocked  tangible  property 
to  sell  or  liquidate  the  property  and  put 
the  proceeds  in  a  blocked  account. 
However,  the  Office  of  Foreign  Assets 
Control  may  issue  licenses  permitting  or 
directing  sales  of  tangible  property  in 
appropriate  cases. 

§  575.204    Prohibited  importation  of  goods 
or  services  from  Iraq. 

Except  as  otherwise  authorized,  no 
goods  or  services  of  Iraqi  origin  may  be 
imported  into  the  United  States,  nor  may 
any  U.S.  person  engage  in  any  activity 
that  promotes  or  is  intended  to  promote 
such  importation. 

§  575.205    Prohibited  exportation  and 
reexportation  of  goods,  technology,  or 
services  to  Iraq. 

Except  as  otherwise  authorized,  no 
goods,  technology  (including  technical 
data  or  other  information),  or  services 
may  be  exported  from  the  United  States, 
or,  if  subject  to  U.S.  jurisdiction, 
exported  or  reexported  from  a  third 
country  to  Iraq,  to  any  entity  owned  or 
controlled  by  the  Government  of  Iraq,  or 
to  any  entity  operated  from  Iraq,  except 
donated  foodstuffs  in  humanitarian 
circumstances,  and  donated  supplies 
intended  strictly  for  medical  purposes. 
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the  exportation  of  which  has  been 
specifically  licensed  pursuant  to 
§  575.507.  575.517  or  575.518. 

§  575.206    Prohibited  dealing  in  property. 

Except  as  otherwise  authorized,  no 
U.S.  person  may  deal  in  property  of  Iraqi 
origin  exported  from  Iraq  after  August  6. 
1990.  property  intended  for  exportation 
to  Iraq,  or  property  intended  for 
exportation  from  Iraq  to  any  other 
country,  nor  may  any  U.S.  person 
engage  in  any  activity  that  promotes  or 
is  intended  to  promote  such  dealing. 

§  575.207    Prohibited  transactions  relating 
to  travel  to  Iraq  or  to  activities  within  Iraq. 

Except  as  otherwise  authorized,  no 
U.S.  person  may  engage  in  any 
transaction  relating  to  travel  by  any  U.S. 
citizen  or  permanent  resident  alien  to 
Iraq,  or  to  activities  by  any  U.S.  citizen 
or  permanent  resident  alien  within  Iraq, 
after  the  effective  date,  other  than 
transactions: 

(a)  Necessary  to  effect  the  departure 
of  a  U.S.  citizen  or  permanent  resident 
alien  from  Kuwait  or  Iraq; 

(b)  Relating  to  travel  and  activities  for 
the  conduct  of  the  official  business  of 
the  United  States  Government  or  the 
United  Nations;  or 

(c)  Relating  to  journalistic  activity  by 
persons  regularly  employed  in  such 
capacity  by  a  newsgathering 
organization. 

This  section  prohibits  the  unauthorized 
payment  by  a  U.S.  person  of  his  or  her 
own  travel  or  living  expenses  to  or 
within  Iraq. 

§  575.208    Prohibited  transportation- 
related  transactions  involving  Iraq. 

Except  as  otherwise  authorized,  the 
following  are  prohibited: 

(a)  Any  transaction  by  a  U.S.  person 
relating  to  transportation  to  or  from  Iraq; 

(b)  The  provision  of  transportation  to 
or  from  the  United  States  by  any  Iraqi 
person  or  any  vessel  or  aircraft  of  Iraqi 
registration;  or 

(c)  The  sale  in  the  United  States  by 
any  person  holding  authority  under  the 
Federal  Aviation  Act  of  any 
transportation  by  air  which  includes  any 
stop  in  Iraq. 

(d)  Example.  Unless  licensed  or 
exempted,  no  U.S.  person  may  insure,  or 
provide  ticketing,  ground,  port,  refueling, 
bunkering,  clearance,  or  freight 
forwarding  services,  with  respect  to  any 
sea,  ground,  or  air  transportation  the 
destination  of  which  is  Iraq,  or  which  is 
intended  to  make  a  stop  in  Iraq. 

§  575.209    Prohibited  performance  of 
contracts. 

Except  as  otherwise  authorized,  no 
U.S.  person  may  perform  any  contract, 
including  a  financing  contract,  in 


support  of  an  industrial,  commercial, 
public  utility,  or  governmental  project  in 
Iraq. 

§  575.210    Prohibited  transfer  of  funds  to 
the  Government  of  Iraq  or  any  person  in 
Iraq. 

Except  as  otherwise  authorized,  no 
U.S.  person  may  commit  or  transfer, 
directly  or  indirectly,  funds  or  other 
financial  or  economic  resources  to  the 
Government  of  Iraq  or  any  person  in 
Iraq. 

§  575.21 1    Evasions;  attempts; 
conspiracies. 

Any  transaction  for  the  purpose  of.  or 
which  has  the  effect  of,  evading  or 
avoiding,  or  which  facilitates  the 
evasion  or  avoidance  of.  any  of  the 
prohibitions  set  forth  in  this  subpart,  is 
hereby  prohibited.  Any  attempt  to 
violate  the  prohibitions  set  forth  in  this 
part  is  hereby  prohibited.  Any 
conspiracy  formed  for  the  purpose  of 
engaging  in  a  transaction  prohibited  by 
this  part  is  hereby  prohibited. 

§  575.212    Effective  dates. 

The  effective  dates  of  the  prohibitions 
and  directives  contained  in  this  subpart 
B  are  as  follow: 

(a)  With  respect  to  §§  575.201.  575.202. 
575.204,  575.205.  575.207,  575.208,  575.209, 
and  575.211,  5  a.m..  Eastern  Daylight 
Time  ("e.d.t."),  August  2, 1990; 

(b)  With  respect  to  §§  575.206,  and 
575.210,  8:55  p,m.  e.d.t..  August  9. 1990; 
and 

(c)  With  respect  to  §  575.203,  January 
18, 1991. 

Subpart  C— General  Definitions 

§  575.301    Blocked  account;  blocked 
property. 

The  terms  "blocked  account"  and 
"blocked  property"  shall  mean  any 
account  or  property  in  which  the 
Government  of  Iraq  has  an  interest,  and 
with  respect  to  which  payments, 
transfers,  exportations,  withdrawals,  or 
other  dealings  may  not  be  made  or 
effected  except  pursuant  to  an 
authorization  or  license  from  OFAC 
authorizing  such  action. 

§  575.302    Effective  date. 

The  term  "effective  date"  refers  to  the 
effective  date  of  the  applicable 
prohibition,  as  identified  in  §  575.212. 

§  575.303    Entity. 

The  term  "entity"  includes  a 
corporation,  partnership,  association,  or 
other  organization. 


§  575.304    Entity  of  the  Government  of 
Iraq;  Iraqi  Govemntent  entity. 

The  term  "entity  of  the  Government  of 
Iraq"  or  "Iraqi  Government  entity" 
includes: 

(a)  Any  corporation,  partnership, 
association,  or  other  entity  in  which  the 
Government  of  Iraq  owns  a  majority  or 
controlling  interest,  any  entity  managed 
or  funded  by  that  government,  or  any 
entity  which  is  otherwise  controlled  by 
that  government; 

(b)  Any  agency  or  instrumentality  of 
the  Government  of  Iraq,  including  the 
Central  Bank  of  Iraq. 

§  575.305    General  license. 

The  term  "general  license"  means  any 
license  or  authorization  the  terms  of 
which  are  set  forth  in  this  part. 

§  575.306    Government  of  Iraq. 

The  term  "Government  of  Iraq" 
includes: 

(a)  The  state  and  the  Government  of 
Iraq,  as  well  as  any  political 
subdivision,  agency,  or  instrumentality 
thereof,  including  the  Central  Bank  of 
Iraq; 

(b)  Any  partnership,  association, 
corporation,  or  other  organization 
substantially  owned  or  controlled  by  the 
foregoing; 

(c)  Any  person  to  the  extent  that  such 
person  is.  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is.  or  has  been,  since 
the  effective  date,  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of 
any  of  the  foregoing;  and 

(d)  Any  other  person  or  organization 
determined  by  the  Director  of  the  Office 
of  Foreign  Assets  Control  to  be  mcluded 
within  this  section. 

§  575.307    Government  of  Kuwait 

The  term  "Government  of  Kuwait" 
includes: 

(a)  The  State  and  Government  of 
Kuwait  and  any  entity  purporting  to  be 
the  Government  of  Kuwait,  as  well  as 
any  political  subdivision,  agency,  or 
instrumentality  thereof,  including  the 
Central  Bank  of  Kuwait; 

(b)  Any  partnership,  association, 
corporation,  or  other  organization 
substantially  owned  or  controlled  by  the 
foregoing; 

(c)  Any  person  to  the  extent  that  such 
person  is  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is  or  has  been,  since 
the  effective  date,  acting  or  purporiing  to 
act  directly  or  indirectly  on  behalf  of 
any  of  the  foregoing; 

(d)  Any  other  person  or  organization 
determined  by  the  Director  or  the  Office 
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of  Foreign  Assets  Control  to  be  included 
within  this  section. 

§575.308    IntafML 

Except  as  otherwise  provided  in  this 
part,  the  term  "interest"  when  used  with 
respect  to  property  (e.^..  "an  interest  in 
property")  means  an  interest  of  any 
nature  whatsoever,  direct  or  indirect 

§575^00    Iraq;  Iraqi 

The  term  'Iraq"  means  the  country  of 
Iraq  and  any  territory  under  the 
jurisdiction  or  authority  thereof.  legal  or 
illegal.  The  term  "Iraqi"  means 
pertaining  to  Iraq  as  defined  in  this 
section. 

3S7SJ10    KuwaltKuwaW. 

The  term  "Kuwait"  means  the  country 
of  Kuwait  and  any  territory  under  the 
jurisdiction  or  authority  thereof.  The 
term  "Kuwaiti"  means  pertaining  to 
Kuwait  as  defined  in  this  section. 

SS7SJ11    Iraqi  origin. 

The  term  "goods  or  services  of  Iraqi 
origin"  includes: 

(a)  Goods  produced,  manufactured, 
grown,  or  processed  within  Iraq; 

(b)  Goods  which  have  entered  into 
Iraqi  commerce: 

(c)  Services  performed  in  Iraq  or  by  a 
Iraqi  national  who  is  acting  as  an  agent, 
employee,  or  contractor  of  the 
GovemmenI  of  Iraq,  or  of  a  business 
entity  located  in  Iraq.  Services  of  Iraqi 
origin  are  not  imported  into  the  United 
States  when  such  services  are  provided 
in  the  United  States  by  an  Iraqi  national 
employed  in  the  United  States. 

$575^312    Iraqi  paraon. 

The  term  "Iraqi  person"  means  an 
Iraqi  citizen,  any  person  organized 
under  the  laws  of  Iraq,  or  any  person 
owned  or  controlled,  directly  or 
indirectly,  by  a  Iraqi  national  or  the 
Government  of  Iraq. 

»§  575.313    Ucanaa. 

Except  as  otherwise  speafied,  the 
term  "license"  means  any  license  or 
authorization  contained  m  or  issued 
pursuant  to  this  part. 

§575.314    Parson. 

The  term  "person"  means  an 
individual  partnership,  association, 
corporation,  or  other  organization. 

§57SJ1S    Propartr.  proparty  miaraaL 

The  terms  "property"  and  "property 
interest"  include,  but  are  not  limited  to, 
money,  checks,  drafts,  bullion,  bank 
deposits,  savings  accounts,  debts, 
indebtedness,  obligations,  notes, 
debentures,  stocks,  bonds,  coupons,  any 
other  financial  instruments,  bankers 
acceptances,  mortgages,  pledges,  liens 


or  other  rights  in  the  nature  of  security. 
warehouse  receipts,  bills  of  lading,  trust 
receipts,  bills  of  sale,  any  other 
evidences  of  title,  ownership  or 
indebtedness,  letters  of  credit  and  any 
documents  relating  to  any  rights  or 
obligations  thereunder,  powers  of 
attorney,  goods,  wares,  merchandise, 
chattels,  stocks  on  hand,  ships,  goods  on 
ships,  real  estate  mortgages,  deeds  of 
trust,  vendors  sales  agreements,  land 
contracts,  leaseholds,  ground  rents,  real 
estate  and  any  other  interest  therein, 
options,  negotiable  instruments,  trade 
acceptances,  royalties,  book  accounts, 
accounts  payable,  judgments,  patents, 
trademarks  or  copyrights,  insurance 
policies,  safe  deposit  boxes  and  their 
contents,  annuities,  pooling  agreements, 
services  of  any  nature  whatsoever, 
contracts  of  any  nature  whatsoever,  and 
any  other  property,  real,  personal,  or 
mixed,  tangible  or  intangible,  or  interest 
or  interests  therein,  present,  future  or 
contingent. 

§  575.316    Spacial  Hcansa. 

The  term  "specific  license"  means  any 
license  or  authorization  not  set  forth  in 
this  part  but  issued  pursuant  to  this  part 
in  response  to  an  application. 

§575.317    Transfer. 

The  term  "transfer"  means  any  actual 
or  purported  act  or  transaction,  whether 
or  not  evidenced  by  writing,  and 
whether  or  not  done  or  performed 
within  the  United  State*,  the  purpose, 
intent,  or  effect  of  which  is  to  create, 
surrender,  release,  convey,  transfer,  or 
alter,  directly  or  indirectly,  any  right, 
remedy,  power,  privilege,  or  interest 
with  respect  to  any  property  and. 
without  limitation  upon  the  foregoing. 
shall  include  the  making,  execution,  or 
delivery  of  any  assignment,  power, 
conveyance,  check,  declaration,  deed, 
deed  of  trust,  power  of  attorney,  power 
of  appointment,  bill  of  sale,  mortgage, 
receipt,  agreement,  contract,  certificate, 
gift,  sale,  affidavit,  or  statement;  the 
appointment  of  any  agent,  trustee,  or 
fiduciary;  the  creation  or  transfer  of  any 
hen;  the  issuance,  docketing,  filing,  or 
the  levy  of  or  under  any  judgment, 
decree,  attachment,  injunction, 
execution,  or  other  judicial  or 
administrative  process  or  order,  or  the 
service  of  any  garnishment;  the 
acquisition  of  any  interest  of  any  nature 
whatsoever  by  reason  of  a  judgment  or 
decrease  of  any  foreign  country;  the 
fulfillment  of  any  condition;  the  exercise 
of  any  power  of  appointment,  power  of 
attorney,  or  other  power,  or  the 
acquisition,  disposition,  transportation, 
importation,  exportation,  or  withdrawal 
of  any  security. 


§575J18    UNSCRaaoiutlen661. 

The  term  "UNSC  Resolution  6G1" 
means  United  Nations  Security  Council 
Resolution  No.  661.  adopted  August  6, 
1990,  prohibiting  certain  transactions 
with  respect  to  Iraq  and  Kuwait. 

§575.319    UnltadStstas. 

The  term  "United  States"  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

§575.320    U.S.  financial  matttution. 

The  term  "U.S.  financial  institution" 
means  any  U.S.  person  (including 
foreign  branches)  that  is  engaged  in  the 
business  of  accepting  deposits,  making, 
granting,  transferring,  holding,  or 
brokering  loans  or  credits,  or  purchasing 
or  selling  foreign  exchange,  securities, 
commodity  futures  or  options,  or 
procuring  purchasers  and  sellers  thereof, 
as  principal  or  agent;  including,  but  not 
limited  to,  depository  institutions, 
banks,  savings  banks,  trust  companies, 
securities  brokers  and  dealers, 
commodity  futures  and  options  brokers 
and  dealers,  forward  contract  and 
foreign  exchange  merchants,  securities 
and  commodities  exchanges,  clearing 
corporations,  investment  companies, 
employee  benefit  plans,  and  U.S.  holding 
companies,  U.S.  affiliates,  or  U.S. 
subsidiaries  of  any  of  the  foregoing.  This 
term  includes  those  branches,  offices 
and  agencies  of  foreign  financial 
institutions  which  are  located  in  the 
United  States,  but  not  such  institutions' 
foreign  branches,  offices,  or  agencies. 

§  575.32 1    Unltad  Stataa  paraon;  U.S. 
parson. 

The  term  "United  States  person"  or 
"U.S.  person"  means  any  United  States 
citizen;  permanent  resident  alien; 
juridical  person  organized  under  the 
laws  of  the  United  States  or  any 
jurisdiction  within  the  United  States, 
including  foreign  branches;  or  any 
person  in  the  United  States. 

Subpart  D— tntafpretatlons 

§  575.40 1    Raf eranca  to  amended  aectiont. 

Except  as  otherwise  specified, 
reference  to  any  section  of  this  part  or  to 
any  regulation,  ruling,  order,  instruction, 
direction,  or  license  issued  pursuant  to 
this  part  shall  be  deemed  to  refer  to  the 
same  as  currently  amended. 

§  575.402    Effact  of  amandmenL 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling, 
instruction,  or  license  Issued  by  or  under 
the  direction  of  the  Director  of  the  Office 
of  Foreign  Assets  Control  shall  not, 
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unless  otherwise  specifically  provided, 
be  deemed  to  affect  any  act  done  or 
omitted  to  be  done,  or  any  civil  or 
criminal  suit  or  proceeding  commenced 
or  pending  prior  to  such  amendment, 
modification,  or  revocation.  All 
penalties,  forfeitures,  and  liabilities 
under  any  such  order,  regulation,  ruling, 
instruction,  or  license  shall  continue  and 
may  be  enforced  as  if  such  amendment, 
modification,  or  revocation  had  not  been 
made. 

§  575.403    Tarmlnation  and  acquisition  of 
an  interest  of  the  Government  of  Iraq. 

(a)  Whenever  a  transaction  licensed 
or  authorized  by  or  pursuant  to  this  part 
results  in  the  transfer  of  property 
(including  any  property  interest)  from 
the  Government  of  Iraq,  such  property 
shall  no  longer  be  deemed  to  be 
property  in  which  the  Government  of 
Iraq  has  or  has  had  an  interest  unless 
there  exists  in  the  property  another  such 
interest,  the  transfer  of  which  has  not 
been  effected  pursuant  to  license  or 
other  authorization. 

(b)  Unless  otherwise  specifically 
provided  in  a  license  or  authorization 
issued  pursuant  to  this  part,  if  property 
(including  any  property  interest)  is 
transferred  or  attempted  to  be 
transferred  to  the  Government  of  Iraq, 
such  property  shall  be  deemed  to  be 
property  in  which  there  exists  an 
interest  of  the  Government  of  Iraq. 

§  575.404    Payments  from  blocked 
accounts  to  U.S.  exporters  and  for  other 
obligations  prohibited. 

No  debits  may  be  made  to  a  blocked 
account  to  pay  obligations  to  U.S. 
persons  or  other  persons,  including 
payment  for  goods,  technology  or 
services  exported  prior  to  the  effective 
date,  except  as  authorized  pursuant  to 
this  part. 

§  575.405    Acquisition  of  Instruments 
including  bankers  acceptances. 

No  U.S.  person  may  acquire  or  deal  in 
any  obligation,  including  bankers 
acceptances,  where  the  documents 
evidencing  the  obligation  indicate,  or  the 
U.S.  person  has  actual  knowledge,  that 
the  underlying  transaction  is  in  violation 
of  §§  575.201.  575.204,  or  §  575.205.  This 
interpretation  does  not  apply  to 
obligations  arising  from  an  underlying 
transaction  licensed  or  otherwise 
authorized  pursuant  to  this  part. 

§  575.406    Extensions  of  credits  or  loans  to 
Iraq. 

(a)  The  prohibition  in  §  575.210 
applies  to  the  unlicensed  renewal  of 
credits  or  loans  in  existence  on  the 
effective  date,  whether  by  affirmative 
action  or  operation  of  law. 


(b)  The  prohibition  in  §  575.210 
applies  to  credits  to  loans  extended  in 
any  currency. 

§  575.407    Payments  In  connection  with 
certain  authorized  transactions. 

Payments  are  authorized  in 
connection  with  transactions  authorized 
in  or  pursuant  to'subpart  E. 

§  575.408    Offshore  transactions. 

(a)  The  prohibitions  contained  in 
§§  575.201  and  575.206  apply  to 
transactions  by  U.S.  persons  in  locations 
outside  the  United  States  with  respect  to 
property  in  which  the  U.S.  person 
knows,  or  has  reason  to  know,  that  the 
Government  of  Iraq  has  or  has  had  an 
interest  since  the  effective  date. 

(b)  Prohibited  transactions  include, 
but  are  not  limited  to,  importation  into 
locations  outside  the  United  States  of.  or 
dealings  within  such  locations  in.  goods 
or  services  of  Iraqi  origin. 

(c)  Examples.  (1)  A  U.S.  person  may 
not,  within  the  United  States  or  abroad, 
purchase,  sell,  finance,  insure,  transport, 
act  as  a  broker  for  the  sale  or  transport 
of,  or  otherwise  deal  in,  Iraqi  crude  oil 
or  petroleum  products  refined  in  Iraq. 

(2)  A  U.S.  person  may  not,  within  the 
United  States  or  abroad,  conduct 
transactions  of  any  nature  whatsoever 
with  an  entity  that  the  U.S.  person 
knows  or  has  reason  to  know  is  an  Iraqi 
Government  entity  unless  the  entity  is 
licensed  by  the  Office  of  Foreign  Assets 
Control  to  conduct  such  transactions 
with  U.S.  persons. 

§  575.409    TranshlpmenU  througti  the 
United  States  prohibited. 

(a)  The  prohibitions  in  §  575.205  apply 
to  the  importation  into  the  United 
States,  for  transshipment  or  transit,  of 
goods  which  are  intended  or  destined 
for  Iraq,  or  an  entity  operated  from  Iraq. 

(b)  The  prohibitions  in  §  575.204  apply 
to  the  importation  into  the  United 
States,  for  transshipment  or  transit,  of 
goods  of  Iraqi  origin  which  are  intended 
or  destined  for  third  countries. 

(c)  Goods  in  which  the  Government  of 
Iraq  has  an  interest  which  are  imported 
into  or  transshipped  through  the  United 
States  are  blocked  pursuant  to  §  575.201. 

§575.410    Imports  Of  Iraqi  goods  from 
third  countries;  transhipments. 

Importation  into  the  United  Stales 
from  third  countries  of  goods,  including 
refined  petroleum  products,  containing 
raw  materials  or  components  of  Iraqi 
origin  is  prohibited.  In  light  of  the 
universal  prohibition  in  UNSC 
Resolution  661  on  the  importation  of 
goods  exported  from  Iraq  or  Kuwait 
after  August  6, 1990,  substantial 


transformation  of  Iraqi-origin  goods  in  a 
third  country  does  not  exempt  the  third- 
country  products  from  the  prohibitions 
contained  in  this  part. 

§  575.4 1 1     Exports  to  tNrd  countries; 
transshipments. 

Exportation  of  goods  or  technology 
(including  technical  data  and  other 
information)  from  the  United  Stales  to 
third  countries  is  prohibited  if  the 
exporter  knows,  or  has  reason  to  know, 
that  the  goods  or  technology  are 
intended  for  transshipment  to  Iraq 
(including  passage  through,  or  storage 
in.  intermediate  destinations).  The 
exportation  of  goods  and  technology 
intended  specifically  for  incorporation 
or  substantial  transformation  into  a 
third-countrv'  product  is  also  prohibited 
if  the  particular  product  is  to  be  used  in 
Iraq,  is  being  specifically  manufactured 
to  fill  a  Iraqi  order,  or  if  the 
manufacturer's  sales  of  the  particular 
product  are  predominantly  to  Iraq. 

§575.412    Release  of  Iraqi  goods  from 
bonded  warehouse  or  foreign  trade  zone. 

Section  575.204  does  not  prohibit  the 
release  from  a  bonded  warehouse  or  a 
foreign  trade  zone  of  goods  of  Iraqi 
origin  imported  into  a  bonded 
warehouse  or  a  foreign  trade  zone  either 
prior  to  the  effective  date  or  in  a 
transaction  authorized  pursuant  to  this 
part  after  the  effective  date. 

Note:  Pursuant  fu  §  575.201.  property  in 
which  the  GovemmenI  of  Iraq  has  an  interest 
may  not  be  released  unless  authorized  or 
licensed  by  the  Office  of  Foreign  Assets 
Control 

§575.413    Goods  intended  for  export  to 
Iraq. 

The  prohibitions  contained  in 
§  575.201  do  not  apply  to  goods 
manufactured,  consigned,  or  destined 
for  export  to  Iraq  and  not  subject  to 
§  575  517.  if  the  Government  of  Iraq  has 
never  held  or  received  title  to  such 
goods  on  or  after  the  effective  date,  and 
if  any  payment  received  from  the 
Government  of  Iraq  with  respect  to  such 
goods  is  placed  in  a  blocked  account  in 
a  U.S.  financial  institution  pursuant  to 
§  575.503.  The  prohibitions  of  §  575,205 
apply  to  goods  subject  to  this  section. 

§  575.4 1 4    Imports  of  Iraqi  goods  and 
purchases  of  goods  from  Iraq. 

The  prohibitions  contained  in 
§  575,201  shall  not  apply  to  the 
importation  of  Iraqi-origin  goods  and 
services  described  in  §  575.204  if  the 
importation  of  such  goods  is  permitted 
by  an  authorization  or  license  issued 
pursuant  to  this  part.  However,  any 
payments  in  connection  with  such 
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importation  are  subject  to  the 

prohibitions  coaLaiacd  in  {{  575.201  and 

575.2ia 

§575.415    S«toff«  prcMMIctf. 

A  setoff  against  a  blocked  account, 
whether  by  a  U.S.  bank  or  other  U.S. 
person,  is  a  prohibited  transfer  under 
S  575J01  if  effected  after  the  effective 
date. 


S  575.41*   TraiMltoanMetiocMfor 
{ourmwiK  ■cnwRf  n  vaiv 

(a)  Section  57&207  does  not  prohibit 
travel  transactiona  in  Iraq  by  persons 
regolarty  employed  in  ^lamalistic 
activity  by  recognixed  newsgathering 
organizations. 

(b)  For  purposes  of  this  part: 

(1)  A  person  Is  considered  regularly 
employed  as  a  journalist  if  be  or  she  is 
employed  in  a  conttant  or  regular 
manner  by  a  recognized  newsgathering 
organizatioQ.  Free-lance  joumiilists 
should  have  an  Msignment  from  a 
recognized  newsgathering  organization 
requiring  tnrvd  to  Iraq,  or  be  able  to 
demonstrate  tkat  publication  by  a 
recognized  newagathenng  organization 
of  a  work  requiring  such  travel  is  likely 
The  latter  may  be  demonslrateJ  by 
providing  a  resume  listing  previously 
published  free-lance  works  or  copies  of 
previously-published  works. 

[2]  "Recognized  newsgathering 
organizations"  include  those  entities 
regularly  and  principally  engaged  in 
collecting  news  for  publication  in  the 
public  press,  transmission  by  wire 
services,  or  broadcast  by  radio  or 
television 

(c)  Authorized  travel  transactions  are 
limited  to  those  incident  to  travel  for  the 
purpose  of  collecting  and  disseminating 
information  for  a  recognized 
newsgathering  organization,  and  do  noi 
include  travel  transactions  related  to 
any  other  activity  in  Iraq 

$575,417    (ReMfvadl 

§575.418    Trweactlona  twcldantal  to  a 


[a|  Any  transaction  ordinarily 
incident  to  a  licensed  transaction  and 
necessary  to  give  effect  thereto  is  also 
authonzed,  except  a  transaction  by  an 
unlicensed,  blocked  person  or  involving 
an  unlicensed  debit  to  a  blocked 
account. 

(bj  Example.  A  license  aulhorizjng  the 
Government  of  Iraq  to  completu  a 
securities  sale  also  authorizes  all 
activities  by  other  parties  required  to 
complete  the  sale,  including  transactions 
by  the  buyer,  brokers,  transfer  agents. 
banks,  etc 


Subpart  E— UccnsM,  AuthorlzaliofM, 
and  Slatamencs  o<  Ucenatng  Poliqr 

§  575.501    Etfect  of  licensa  or 
auttiortzatlon. 

(a)  No  license  or  other  authorization 
contained  in  this  part  or  otherwise 
issued  by  or  under  the  direction  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control,  shall  be  deemed  to  authorize  or 
validate  any  transaction  effected  prior 
to  the  issuance  of  the  license,  unless 
specifically  provided  in  such  license  or 
authorization. 

(b)  No  regulation,  ruling,  instruction. 
or  license  authorizes  any  transaction 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction,  or  license 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part.  No  regulation,  ruling,  instruction,  or 
license  referring  to  this  part  shall  be 
deemed  to  authorize  any  transaction 
prohibited  by  any  provision  of  this 
chapter  unless  the  regulatioa  ruling, 
instruction  or  license  specifically  refers 
to  such  provision. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  transaction 
othe'"wi»€  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition  or 
prohibitions  contained  in  Subpart  B 
from  the  transaction,  but  only  to  the 
extent  specifically  stated  by  its  terms. 
Unless  the  regulatioa  ruling,  instruction, 
or  license  otherv^ise  specifies,  such  an 
authorization  does  not  create  any  right. 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to.  any  property  which 
would  not  otherwise  exist  under 
ordinary  principles  of  law. 

§  575.502    Exciuston  from  licenses  and 
audMirtzadona. 

The  Director  of  the  Office  of  Foreign 
Assets  Control  reserves  the  right  to 
exclude  any  person,  property,  or 
transaction  from  the  operation  of  any 
license,  or  from  the  privileges  therein 
conferred,  or  to  restrict  the  applicability 
thereof  »vith  respect  to  particular 
persons,  property,  transactions,  or 
classes  thereof.  Such  action  shall  be 
binding  upon  all  persons  receiving 
actual  or  constructive  notice  of  such 
exclusion  or  restriction 

§  575.503    Payments  and  transfers  to 
blockad  accounts  In  0,5.  financial 
Institutions 

(a I  Any  payment  of  funds  or  transfer 
of  credit  or  other  assets,  including  any 
payment  or  transfer  by  any  U.S.  person 
outside  the  United  Slates,  to  a  blocked 
account  in  a  US.  financial  institution 
located  in  the  United  Slates  in  the  name 
of  the  Government  of  Iraq  is  hereby 
authorized,  including  incidental  foreign 
exchange  transactions,  provided  that 


such  payment  or  transfer  shall  not  be 
made  from  any  blocked  account  if  such 
payment  or  transfer  represents,  directly 
or  indirectly,  a  transfer  of  any  interest  of 
the  Government  of  Iraq  to  any  other 
country  or  person. 

(bj  This  section  authorizes  transfer  of 
the  funds  of  a  blocked  demand  deposit 
account  to  a  blocked  inlerest-beahng 
account  under  the  same  name  or 
desi^ation  as  was  the  demand  deposit 
account,  as  required  pursuant  to 
S  575.203  or  at  the  instruction  of  the 
depositor,  at  any  time.  If  such  transfer  is 
to  a  blocked  account  in  a  different  U.S. 
financial  institution  such  transfer  must 
be  made  to  a  blocked  account  in  a  U.S. 
financial  institution  located  in  the 
United  States,  and  the  transferee 
financial  institution  must  furnish  within 
10  business  days  of  the  date  of  transfer, 
the  notification  described  in  paragraph 
(h)  of  this  section  to  the  Office  of 
Foreign  Assets  Control.  Blocked  Assets 
Section. 

(c)  This  section  does  not  authorize 
any  transfer  from  a  blocked  account 
within  the  United  States  to  an  account 
held  outside  the  United  States. 

fd)  This  section  does  not  authorize 
any  payment  or  transfer  to  any  blocked 
account  held  in  a  name  other  than  that 
of  the  Government  of  Iraq  where  such 
government  is  the  ultimate  beneficiary 
of  such  payment  or  transfer. 

(e)  This  section  does  not  authorize 
any  payment  or  transfer  of  credit 
comprising  an  integral  part  of  a 
transaction  which  cannot  be  effected 
without  the  subsequent  issuance  of  a 
further  license. 

(H  This  section  does  not  authorize  the 
crediting  of  the  proceeds  of  the  sale  of 
securities  or  other  assets,  held  in  a 
blocked  account  or  a  sub-account 
thereof,  or  the  income  derived  from  such 
securities  or  assets,  to  a  blocked 
account  or  sub-account,  under  any  name 
or  designation  which  differs  from  the 
name  or  designation  of  the  specific 
blocked  account  or  sub-account  in 
which  such  securities  or  assets  were  or 
are  held. 

(g)  This  section  does  not  authorize 
any  payment  or  transfer  from  a  blocked 
account  in  a  U.S.  financial  institution  to 
a  blocked  account  held  under  any  name 
or  designation  which  differs  from  the 
name  or  designation  of  the  specified 
blocked  account  or  sub-account  from 
which  the  payment  or  transfer  is  made. 

fh)  The  authorization  in  paragraph  (a) 
of  this  section  is  subject  to  the  condition 
that  written  notification  from  the  US- 
financial  institution  receiving  an 
authorized  payment  or  transfer  is 
furnished  to  the  Office  of  Foreign  Assets 
Control.  Blocked  Assets  Section,  within 
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10  business  days  from  the  dale  of 
payment  or  transfer.  This  notification 
shall  confirm  that  the  payment  or 
transfer  has  been  deposited  in  a  blocked 
account  oader  the  regulations  in  this 
part,  and  shall  provide  the  account 
number,  the  name  and  address  of  the 
Government  of  Iraq  entity  in  whose 
name  the  account  is  held,  the  name  and 
address  of  the  transferee  US.  financial 
institution,  and  the  amount  of  the 
payment  or  transfer. 

(i)  This  section  authorizes  the  transfer 
of  assets  between  blocked  accounts  in 
U.S.  financial  institutions  at  the 
instruction  of  the  depositor  for  purposes 
of  investment  and  reinvestment  of 
assets  in  whidi  the  Government  of  Iraq 
has  an  interest  as  authorized  in 
§  575.512.  If  such  transfer  is  to  a  blocked 
account  in  a  different  U.&  financial 
institution,  the  transferee  financial 
institution  must  furnish  within  10 
business  days  of  the  dale  of  transfer,  the 
notification  described  in  paragraph  (h) 
of  this  section  to  the  Office  of  Foreign 
Assets  Control,  Blocked  Assets  Section. 


§S7S.5M    [RaMrvwtl 

§575.50S    Campiatien  el  certain 
transacttoaa  taiatad  to  bankara 
accaptancaa  authoriaad. 

(a)  Persons  other  than  the 
Government  of  Iraq  are  authorized  to 
buy.  sell,  and  satisfy  obligations  with 
respect  to  bankers  acceptances,  and  to 
pay  under  deferred  payment 
undertakings,  involving  an  interest  of 
the  Government  of  Iraq  as  long  as  the 
bankers  acceptances  were  created  or 
the  deferred  payment  undertakings  were 
incurred  prior  to  the  effective  date. 

(b)  Persons  other  than  the 
Government  of  Iraq  are  authorized  to 
buy,  sell,  and  satisfy  obligations  with 
respect  to  bankers  acceptances,  and  to 
pay  under  deferred  payment 
undertakings,  involving  the  importation 
or  exportation  of  goods  to  or  from  Iraq 
that  do  not  involve  an  interest  of  the 
Government  of  Iraq  as  long  as  the 
bankers  acceptances  or  the  deferred 
payment  undertakings  were  accepted 
prior  to  the  effective  date. 

(c)  Nothing  in  this  section  shall 
authorize  or  permit  a  debit  to  a  blocked 
account.  Sfiecific  licenses  for  the 
debiting  of  a  blocked  account  may  be 
issued  on  a  case-by-case  basis. 

§  575.5ac    Payment  by  ttM  Qovammant  of 
Iraq  of  dtilQalinna  to  parsons  within  tha 
United  States  authortzad. 

(a)  The  h-ansfer  of  funds  after  the 
effective  date  by,  through,  or  to  any  U.S. 
financial  institution  or  other  U.S.  person 
solely  for  the  purpose  of  payment  of 
obligations  of  the  Government  of  Iraq  to 
persons  or  accounts  within  ti»e  United 


States  is  attthorixed  provided  diat  the 
obligation  wosc  prier  to  Uw  effective 
date,  and  the  payment  requires  no  debit 
to  a  blockad  accovnt.  Property  is  not 
blocked  by  virtue  of  being  transferred  or 
received  pursuant  to  this  section. 

fb)  A  person  receiving  payment  under 
this  section  may  distinbute  all  or  part  of 
that  payment  to  any  person,  provided 
that  any  such  payment  to  the 
Government  of  Iraq  nrust  be  to  a 
blocked  account  in  a  U.S.  finanda! 
institution. 

[c)  The  authorization  in  this  section  is 
subject  to  the  condition  that  written 
notification  from  the  U.S.  financial 
institution  or  U.S.  person  transferriiig  or 
receiving  funds  is  furnished  to  the  Office 
of  Foreign  Assets  Control,  Blocked 
Assets  Section,  within  10  business  days 
from  the  date  of  transfer  or  receipt.  The 
notification  shall  provide  the  account 
number,  name  and  address  of  the 
transferor  and/or  transferee  US. 
financial  institution  or  person,  and  the 
account  number,  name  and  address  of 
the  person  info  whose  account  payment 
is  made. 

§575.507    Certain  e)^lorts  to  l?aq 
autharind. 

(a)  All  ti-ansactions  ordinarily  incident 
to  the  exportation  of  any  item, 
commodity,  or  product  from  the  United 
States  to  or  destined  for  Iraq  are 
authorized  if; 

(1)  sacb  exports  would  ordinarily  be 
authorized  under  one  of  the  following 
regulations  administered  by  the 
Department  of  Commerce:  15  CFR 
371.6— General  license  BAGGAGE 
(accompanied  and  unaccompanied 
baggage);  15  CFR  371.13— General 
license  GUS  (shipments  to  personnel 
and  agHicies  of  the  U.S  Government); 
or. 

(2)  such  exports  are  for  the  official  use 
of  the  United  Nations,  its  personnel  and 
agencies  (excluding  its  rebef  or 
developmental  agerM;ies). 

(b)  All  transactions  related  to 
exportation  or  reexportation  not 
otherwise  authorized  in  this  peirt  are 
prohibited  unless  hcensed  pursuant  to 
the  procedures  described  in  §  57SJ01  by 
the  Office  of  Foreign  Assets  Control. 

§57SJ0e    Impart  of  hoaaehoid  and 
peraonal  effects  from  Iraq  aulheflzad. 

The  importation  of  household  and 
personal  effects  of  Iraqi  origia  including 
baggage  and  articles  for  family  use,  of 
persons  arriving  in  the  United  States 
directly  or  indirectly  from  Iraq  is 
authorized.  Articles  included  in  such 
effects  may  be  imported  without 
limitation  pro\  ided  they  were  actually 
used  by  sach  persons  or  their  family 
members  alMoad,  are  not  intended  for 


any  other  peraaa  or  for  sale,  and  are  not 
otherwise  prohibited  imm  importation. 


§575.509 

authortzad  tMaNpmanm  af  oi  under 
contract  and  en  route  to  the  United  Slatea 
prior  to  ttM  effecflve  date. 

(a)  Oil  of  Iraqi  origin  or  oil  ui  which 
the  Govemmeut  of  Iraq  has  an  interest 
may  be  imported  into  the  United  Slates 
only  it 

(1)  Prior  to  the  elective  dale,  the  oil 
was  loaded  for  ultimate  delivery  to  the 
United  Stales  on  board  a  vessel  in  Iraq. 
Kuwait  or  a  third  country; 

(2)  The  oil  was  imported  into  the 
United  States  before  11:59  p.m.  F.aslem 
Daylight  Time,  October  1. 199a  and 

(a)  The  bill  of  lading  accompanying 
the  oil  was  issued  prior  to  the  effective 
dale. 

(b)  Any  payawnt  owed  or  balance  not 
paid  to  Of  for  the  benefit  of  the 
Govemmenl  of  Iraq  prior  to  the  effective 
date  foe  oil  imported  pursuant  to 
paragraph  (a)  must  be  paid  into  a 
blocked  account  in  a  U.S.  financial 
institution. 

(c|  Transactions  conducted  pursuant 
to  this  section  must  be  reported  m 
writing  to  the  Office  of  Foreign  Assets 
Control.  Blocked  Assets  Sectioa  no 
later  than  10  days  after  the  date  of 
importation. 

Note:  Transacliflfis  mthonzed  by  »hi« 
provisioe  haw  been  coai|iie<e<i  pnor  lo 
|arv»»y  18,  IWl.  The  twit  o<  tt»M  lictnae  la 
included  for  the  co»ve«««>c»  «t  the  nset. 


§  575.510         . 

8utt>ortzed  for  goods  and  servlcee 

exported  to  Iraq  prior  to  the  eflcctive  data. 

(a)  Specific  licenses  nwy  be  issued  on 
a  case-by-case  basis  to  permit  payment 
involving  an  irrevocable  letter  of  credit 
issued  or  confirmed  by  a  U.S.  bank,  or  a 
letter  of  credit  reimbursement  confirmed 
by  a  U.S.  bank,  fitjm  a  blocked  account 
or  otherwise,  of  amounts  owed  to  or  for 
the  benefit  of  a  person  with  respect  lo 
goods  or  services  exported  prior  to  the 
effective  date  directly  or  indirectly  to 
Iraq  or  Kuwait,  or  to  third  countries  for 
an  entity  operated  from  Iraq  or  Kuwait 
or  for  the  benefit  of  the  Govemmenl  of 
Iraq,  wtiere  the  license  application 
presents  evidence  satisfactory  to  the 
Office  of  Foreign  Assets  Control  that: 

(1)  The  exportation  occurred  prior  to 
the  effective  date  (such  evidence  may 
include,  e.^.,  the  bill  of  lading,  the  air 
waybill,  the  purchaser's  written 
confirmation  of  completed  services, 
customs  documents,  and  insurance 
documents);  and 

(2)  If  delivery  or  performance 
occurred  after  the  effective  date,  due 
diligence  was  exercised  to  divert 
delivery  of  the  goods  from  Iraq  and  to 
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effect  final  delivery  of  the  goods  to  a 
non-prohibited  destination,  or  to  prevent 
performance  of  the  services. 

(b)  Specific  license  applications  must 
also  contain  the  following  information: 

(1)  The  name  and  address  of  any  Iraqi 
broker,  purchasing  agent,  or  other 
participant  in  the  sale  of  goods  or 
services  exported  to  Iraq;  and  an 
explanation  of  the  facts  and 
circumstances  surrounding  the  entry 
into  and  execution  of  the  transaction; 
and 

(2)  a  notarized  statement  by  the 
applicant  certifying  that  no  ownership 
interest  greater  than  five  (5)  percent  is 
held  by  the  Government  of  Iraq  or  an 
Iraqi  person  in  the  beneficiary  of  the 
letters  of  credit,  or  if  such  interest  exists, 
the  name,  address  and  ownership 
interest  of  the  Government  of  Iraq  entity 
or  Iraqi  person  holding  such  interest. 

(c)  This  section  does  not  authorize 
exportation  or  the  performance  of 
services  after  the  effective  date  pursuant 
to  a  contract  entered  into  or  partially 
performed  prior  to  the  effective  date. 

(d)  Transactions  conducted  under 
specific  licenses  granted  pursuant  to  this 
section  must  be  reported  in  writing  to 
the  Office  of  Foreign  Assets  Control, 
Blocked  Assets  Section,  no  later  than  10 
days  after  the  date  of  payment. 

(e)  Separate  criteria  may  be  applied  to 
the  issuance  of  Hcenses  authorizing 
payment  from  an  account  of  or  held  by  a 
blocked  U.S.  bank  owned  or  controlled 
by  the  Government  of  Iraq. 

$  575.5 1 1    Extension*  or  renewals 
authorized. 

(a)  The  extension  or  renewal,  at  the 
request  of  the  account  party,  of  a  letter 
of  credit  or  a  standby  letter  of  credit 
issued  or  confirmed  by  a  U.S.  financial 
institution  is  authorized. 

(b)  Transactions  conducted  pursuant 
to  this  section  must  be  reported  to  the 
Office  of  Foreign  Assets  Control, 
Blocked  Assets  Section,  within  10  days 
after  completion  of  the  transaction. 

$575,512    [Reserved] 

§575.513    Transactions  related  to 
telecoinmunications  auttiorlzed. 

All  transactions  of  U.S.  common 
carriers  with  respect  to  the  receipt  and 
transmission  of  telecommunications 
involving  Iraq  are  authorized,  provided 
that  any  payment  owed  to  the 
Government  of  Iraq  or  persons  in  Iraq  is 
paid  into  a  blocked  account  in  a  U.S. 
financial  institution. 

{575.514    Transactions  related  to  mail 
authorized. 

All  transactions  by  U.S.  persons, 
including  payment  and  transfers  to 
common  carriers,  incident  to  the  receipt 


or  transmission  of  mail  between  the 
United  States  and  Iraq  are  authorized, 
provided  that  mail  is  limited  to  personal 
communications  not  involving  a  transfer 
of  anything  of  value  and  not  exceeding 
12  ounces. 

§575.515    [Reserved] 

§575.516    [Reserved] 

§  575.5 1 7    Procedures  established  for 
export  transactions  Initiated  prior  to 
effective  date. 

Goods  awaiting  exportation  to  Iraq  on 
the  effective  date  and  seized  or  detained 
by  the  U.S.  Customs  Service  on  the 
effective  date  or  thereafter  may  be 
released  to  the  exporter,  provided  the 
following  documents  are  filed  with 
Customs  officials  at  the  port  where  such 
goods  are  located: 

(a)  A  copy  of  the  contract  governing 
the  exportation  (sale  or  other  transfer) 
of  the  goods  to  Iraq  or,  if  no  contract 
exists,  a  written  explanation  of  the 
circumstances  of  exportation,  including 
in  either  case  a  description  of  the 
manner  and  terms  of  payment  received 
or  to  be  received  by  the  exporter  (or 
other  person)  for.  or  by  reason  of,  the 
exportation  of  the  goods; 

(b)  An  invoice,  bill  of  lading,  or  other 
documentation  fully  describing  the 
goods;  and 

(c)  A  statement  by  the  exporter 
substantially  in  the  following  form: 

Any  amount  received  from  or  on  behalf  of 
the  Government  of  Iraq  by  reason  of  the 
attempted  exportation  of  the  goods  released 
to  [name  of  exporter]  by  the  U.S.  Customs 
Service  on  [date],  and  fully  described  in  the 
attached  documents,  has  been  or  will  be 
placed  into  a  blocked  account  in  a  U.S.  bank 
and  the  Office  of  Foreign  Assets  Control, 
Blocked  Assets  Section,  will  be  immediately 
notified.  |.\'ame  of  exporter]  agrees  to  fully 
indemnify  the  U.S.  Government  for  any 
amount  ultimately  determined  by  a  court  of 
competent  jurisdiction  to  be  due  or  payable 
to  or  for  the  benefit  of  any  person  by  reason 
of  the  failure  of  [name  of  exporter]  to 
properly  pay  into  a  blocked  account  any 
amount  received  for  the  goods  from  or  on 
behalf  of  the  Government  of  Iraq.  [Name  of 
exporter)  also  agrees  to  waive  all  claims  (1) 
against  any  payments  received  and  placed 
into  a  blocked  account,  except  as  may  be 
later  authorized  by  law,  regulations,  or 
license,  and  (2)  against  the  U.S.  Government 
with  regard  to  the  disposition  of  the  amounts 
placed  into  a  blocked  account. 

The  statement  should  be  dated  and 
signed  by  the  exporter  or  by  a  person 
authorized  to  sign  on  the  exporter's 
behalf.  The  Customs  Service  may 
release  the  goods  to  the  exporter  upon 
receipt  of  the  documentation  and 
statement  described  above,  provided  it 
is  satisfied  that  all  customs  laws  and 
regulations  have  been  complied  with. 


including  the  execution  of  such  hold 
harmless  assurances  as  it  shall 
determine  to  be  appropriate.  The 
documentation  and  statement  received 
by  Customs  will  be  forwarded  to  the 
Office  of  Foreign  Assets  Control  for 
review  and  appropriate  action. 

§  575.5 1 8    Certain  standby  letters  of  credit 
and  performance  bonds. 

[a]  Notwithstanding  any  other 
provision  of  law,  payment  into  a 
blocked  account  in  a  U.S.  financial 
institution  by  an  issuing  or  confirming 
bank  under  a  standby  letter  of  credit  in 
favor  of  a  beneficiary  that  is  the 
Government  of  Iraq  or  a  person  in  Iraq 
is  prohibited  by  §  575.201  and  not 
authorized,  notwithstanding  the 
provisions  of  §  575.503.  if: 

(1)  The  account  party  is  a  U.S.  person; 
and 

(2)(a)  a  specific  license  has  been 
issued  pursuant  to  the  provisions  of 
paragraph  (b)  of  this  section,  or 

(b)  10  business  days  have  not  expired 
after  notice  to  the  account  party 
pursuant  to  paragraph  (b)  of  this  section. 

(b)  Whenever  an  issuing  or  confirming 
bank  shall  receive  such  demand  for 
payment  under  such  a  standby  letter  of 
credit,  it  shall  promptly  notify  the 
account  party.  The  account  party  may 
then  apply  within  five  business  days  for 
a  specific  license  authorizing  the 
account  party  to  establish  a  blocked 
account  on  its  books  in  the  name  of  the 
Iraqi  beneficiary  in  the  amount  payable 
under  the  credit,  in  lieu  of  payment  by 
the  issuing  or  confirming  bank  into  a 
blocked  account  and  reimbursement 
therefor  by  the  account  party.  Nothing  in 
this  section  relieves  any  such  bank  or 
such  account  party  from  giving  any 
notice  of  defense  against  payment  or 
reimbursement  that  is  required  by 
applicable  law. 

(c)  Where  there  is  outstanding  a 
demand  for  payment  under  a  standby 
letter  of  credit,  and  the  issuing  or 
confirming  bank  has  been  enjoined  from 
making  payment,  upon  removal  of  the 
injunction,  the  account  party  may  apply 
for  a  specific  license  for  the  same 
purpose  and  in  the  same  manner  as  that 
set  forth  in  paragraph  (b)  of  this  section. 
The  issuing  or  confirming  bank  shall  not 
make  payment  under  the  standby  letter 
of  credit  unless: 

(1)  10  business  days  have  expired 
since  the  bank  has  received  notice  of  the 
removal  of  the  injunction,  and 

(2)  A  specific  license  issued  to  the 
account  party  pursuant  to  the  provisions 
of  this  paragraph  has  not  been 
presented  to  the  bank. 

(d)  If  necessary  to  assure  the 
availability  of  the  funds  blocked,  the 
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Director  of  the  Office  of  Foreign  Assets 
Control  may  at  any  time  require  the 
payment  of  the  amounts  due  under  any 
letter  of  credit  described  in  paragraph 
(a)  of  this  section  into  a  blocked  account 
in  a  U.S.  financial  institution  or  the 
supplying  of  any  form  of  security 
deemed  necessary. 

(e)  Nothing  in  this  section  precludes 
the  account  party  on  any  standby  letter 
of  credit  or  any  other  person  from  at  any 
time  contesting  the  legality  of  the 
demand  from  an  Iraqi  beneficiary  or 
from  raising  any  other  legal  defense  to 
payment  under  the  standby  letter  of 
credit. 

(f)  This  section  does  not  affect  the 
obligation  of  the  various  parties  to  the 
instruments  covered  by  this  section  if 
the  instruments  ar»d  jjayments 
thereunder  are  subsequently  unWocked. 

(g)  The  section  does  net  authorize  any 
U.S.  person  to  reimburse  a  non-U.S. 
bank  for  payment  to  a  Iraqi  beneficiary 
under  a  standby  letter  of  credit,  except 
by  payments  into  a  blocked  account  in 
accordance  with  }  575.503  or  paragraph 
(b)  or  (c)  of  this  section. 

(h)  A  person  receiving  a  specific 
license  under  paragraph  (b)  or  (c)  of  this 
section  shall  certify  to  the  Office  of 
Foreign  Assets  Control  within  5 
business  days  after  receipt  of  that 
license  that  it  has  established  the 
blocked  account  on  its  books  as 
provided  in  those  paragraphs.  However, 
in  appropriate  cases,  this  time  period 
may  be  extended  upon  application  to 
the  Office  of  Foreign  Assets  Control 
when  the  account  party  has  filed  a 
petition  with  an  appropriate  court 
seeking  a  judicial  order  barring  payment 
by  the  issuing  or  confirming  bank. 

(i)  For  the  purposes  of  this  sectioa- 

(1)  The  term  "standby  letter  of  credit" 
shall  mean  a  letter  of  credit  securing 
performance  of  or  repayment  of,  any 
advance  payments  or  deposits  under  a 
contract,  or  any  similar  obligation  in  the 
nature  of  a  performance  bond; 

(2)  The  term  "account  party"  shall 
mean  the  person  for  whose  account  the 
standby  letter  of  credit  is  opened;  and 

(3)  The  term  "Iraqi  beneficiary"  shall 
mean  a  beneficiary  that  is 

(i)  A  person  in  Iraq, 

(ii)  An  entity  operated  from  Iraq,  or 

(iii)  The  Government  of  Iraq. 

§575.519    Certain  Imports  for  diplomatic 
or  official  personnel  authorized. 

All  transactions  ordinarily  incident  to 
the  importation  of  any  goods  or  services 
into  the  United  Stales  destined  for 
official  or  personal  use  by  personnel 
employed  by  the  diplomatic  missions  of 
the  Government  of  Iraq  to  the  Uruted 
States  and  to  international  organizations 
located  in  the  United  States  are 


authorized,  not  for  resale,  aiul  uoless  the 
importation  Is  otherwise  prohibited  by 

law. 

§575.520    DonatkMts  Of  food  to  relieve 
hnmaw  suffering  aMthofteed. 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  to  permit 
exportation  to  Iraq  of  donated  food 
intended  to  relieve  human  stiffening. 

(b)  la  general  specific  licenses  will 
only  be  granted  for  donations  of  food  to 
be  provided  through  the  United  Nations 
in  accordance  with  United  Nations 
Security  Council  ReaolatioDS  661  and 
666  and  in  cooperation  with  the 
International  Committee  of  the  Red 
Cross  or  other  appropriate  humanitarian 
agencies  fw  distribution  by  them  or 
umler  their  supervision,  or  in  such  other 
manner  as  may  be  approved  under 
United  Nations  Security  Cotmdl 
Resolution  666  and  any  other  applicable 
Security  Council  resolutions,  in  order  to 
ensure  that  such  donations  reach  the 
intended  beneficiaries. 

(c)  Applications  for  specific  licenses 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  made  in  advance  of  the 
proposed  exportation,  and  provide  the 
following  information: 

(1)  The  nature,  quantity,  valae.  and 
intended  use  of  the  donated  food;  and 

(2)  The  terms  and  conditions  of 
distribution,  mcluding  the  intended 
method  of  compliance  vrith  such  terms 
and  conditions  of  distribution  as  may 
have  been  adopted  by  the  United 
Nations  Security  Council  or  a  duly 
authorized  body  subordinate  thereto  to 
govern  the  shipment  of  foodstuffs  under 
applicable  United  Nations  Security 
Council  resolutions,  including 
Resolutions  661  and  668. 

§  575.S21    Donation*  of  medteal  luppWee 
auttwrlzed. 

(a)  Specific  licenses  may  be  issued  on 
a  case-by-case  basis  to  permit 
exportation  to  Iraq  of  donated  supplies 
intended  strictly  for  medical  purposes, 
in  accordance  with  the  provisions  of 
United  Nations  Security  Council 
Resolutions  661  and  668  and  other 
applicable  Security  Council  resolutions. 

(b)  In  general  specific  licenses  will 
only  be  granted  for  the  exportation  of 
medical  supplies  through  the 
International  Committee  of  the  Red 
Cross  or  other  appropriate  humanitarian 
agencies  for  distribution  by  them  or 
under  their  supervision,  or  in  such  other 
manner  as  may  be  approved  under 
applicable  Security  Council  resolutions, 
in  order  to  ensure  that  such  supplies 
reach  the  intended  recipient. 

(c)  Applications  for  specific  licenses 
pursuant  to  paragraph  (a)  shall  be  made 


in  advance  of  the  proposed  exportation. 
and  provide  the  {ollowiag  information: 

(1)  The  nature,  quantity,  value,  and 
intended  use  of  the  medical  supplies: 

(2)  The  terms  and  conditions  (rf 
distribotioa  inchiding  the  intended 
method  of  comphance  with  such  terms 
and  conditions  of  distribution  as  may 
have  been  adopted  by  the  United 
Nations  Security  Council  or  a  duly 
authorized  body  subordinate  thereto  to 
govern  the  ahipinent  of  medical  supplies 
under  applicable  Security  Council 
resolutions. 

Sabpvt  F— Reports 

§  575.601    F^equired  records. 
Every  person  engaging  m  any 

transaction  subject  to  the  provisions  of 
this  part  shall  keep  a  full  and  accurate 
record  of  each  such  transaction  in  which 
that  person  engages,  regardless  of 
whether  such  transaction  is  effected 
pursuant  to  license  or  otherwise,  and 
such  record  shall  be  available  for 
examination  for  at  least  2  year*  after  the 
date  of  such  transaction. 

5  S7SJ602    Reports  to  be  fumisfted  on 


Every  person  is  required  to  furnish 
under  oath,  in  the  form  of  reports  or 
otherwise,  from  time  to  time  and  at  any 
time  as  may  be  required,  complete 
information  relative  to  any  transaction, 
regardless  of  whether  mdh  transaction 
is  effected  pursuant  to  license  or 
otherwise,  subiect  to  the  provisions  of 
this  part.  Such  reports  may  be  required 
to  include  the  production  of  any  books 
of  account,  contracts,  letters  or  other 
papers,  connected  with  any  such 
transaction  or  property,  in  the  custody 
or  control  of  the  person  required  to 
make  such  reports.  Reports  with  respect 
to  U^nsactioos  may  be  required  either 
before  or  aftw  such  transactions  are 
completed.  The  Ehrector  of  Foreign 
Assets  Control  may.  through  any  person 
or  agency,  conduct  investigations,  hold 
hearings,  administer  oaths,  examine 
witnessess.  receive  evidence,  take 
depositions,  and  require  by  subpoena 
the  attendance  and  testimony  of 
witnessess  and  the  production  of  all 
books,  papers,  and  documents  relating 
to  any  matter  under  investigation, 
regardless  of  whether  any  report  has 
been  required  or  filed  in  connection 
therewith 

§  575.603    Report  on  certain 
correspondent  bank  accounts. 

(a)  U.S.  finanaal  institutions  are 
required  to  file  a  monthly  report 
concerning  any  bank  account  held  by 
them  in  the  name  of  a  bank  in  which  the 
Government  of  Iraq  holds  an  equity 
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interest  of  10%  or  more  [i.e..  a 
correspondent  bank  account), 

(b)  The  report,  consisting  of  a  copy  of 
a  monthly  bank  statement  for  the 
account,  must: 

(1)  Include  a  summary  of  the  average 
balance  in  the  account  for  the  period 
covered  by  the  report, 

(2)  List  the  actual  date  on  which 
account  statements  are  made  available 
to  account  holders,  and 

(3)  State  the  exact  location  at  which 
documents  showing  debits  from  and 
credits  to  the  account  may  be  reviewed 
and  the  name  and  telephone  number  of 
a  person  responsible  for  the  content  of 
the  report. 

(The  report  should  not  include  copies 
of  documents  showing  debits  and 
credits.) 

(c)  A  report  filed  pursuant  to  this 
section  must  arrive  at  the  Office  of 
Foreign  Assets  Control.  Compliance 
Section,  no  later  than  the  last  business 
day  of  the  month  following  the  activity 
summarized  in  the  report.  The  report 
may  be  sent  by  facsimile  to  (202)  377- 
7222  or  mailed  to  the  following  address: 
Compliance  Unit — 603,  Office  of  Foreign 
Assets  Control,  U.S.  Department  of  the 
Treasury.  1500  Pennsylvania  Avenue, 
NW.— 2131  Annex.  Washington.  DC 
20220. 

Subpart  G— Penalties 

§  S7S.701    Pvruilties. 

(a)  Section  586E  of  the  Iraq  Sanctions 
Act  of  1990,  Public  Law  101-513, 104 
Slat.  2049,  provides  that, 
notwithstanding  section  206  of  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1705)  and  section 
5(b)  of  the  United  Nations  Participation 
Act  of  1945  (22  U.S.C.  287c(b))— 

(1)  A  civil  penalty  of  not  to  exceed 
5250,000  may  be  imposed  on  any  person 
who,  after  the  enactment  of  this  Act. 
violates  or  evades  or  attempts  to  violate 
or  evade  Executive  Order  Number 
12722.  12723,  12724. 12725,  or  any 
license,  order,  or  regulation  issued  under 
any  such  Execution  Order; 

(2)  Whoever  after  the  date  of 
enactment  of  this  Act  willfully  violates 
or  evades  or  attempts  to  violate  or 
evade  Executive  Order  Number  12722. 
12723, 12724,  or  12725  or  any  license. 
order,  or  regulation  issued  under  any 
such  Executive  Order — 

(i)  shall,  upon  conviction,  be  fined  not 
more  than  $1,000,000  if  a  person  other 
than  a  natural  person;  or 

(ii)  if  a  natural  person,  shall,  upon 
conviction,  be  fined  not  more  than 
$1,000,000.  be  imprisoned  for  not  more 
than  12  years,  or  both. 

(3)  Any  officer,  director,  or  agent  of 
any  corporation  who  knowingly 


participates  in  a  violation,  evasion,  or 
attempt  described  in  paragraph  (a)(2)  of 
this  section  may  be  punished  by 
imposition  of  the  fine,  imprisonment  (or 
both)  specified  in  paragraph  (a)(2)(ii)  of 
this  section. 

(b)  Attention  is  directed  to  the  United 
Nations  Participation  Act.  22  U.S.C. 
287c(b),  which  provides  that  any  person 
who  willfully  violates  or  evades  or 
attempts  to  violate  or  evade  any  order, 
rule,  or  regulation  issued  by  the 
President  pursuant  to  the  authority 
granted  in  that  section  shall,  upon 
conviction,  be  fined  not  more  than 
$10,000  or,  if  a  natural  person,  be 
imprisoned  for  not  more  than  ten  years, 
or  both;  and  the  officer,  director  or  agent 
of  any  corporation  who  knowingly 
participates  in  such  violation  or  evasion 
shall  be  punished  by  a  similar  fine, 
imprisonment  or  both,  and  any  property, 
funds,  securities,  papers,  or  other 
articles  or  documents,  or  any  vessel, 
together  with  tackle,  apparel,  furniture, 
and  equipment,  or  vehicle,  or  aircraft, 
concerned  in  such  violation  shall  be 
forfeited  to  the  United  States. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representation  or  makes 
or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  five 
years,  or  both. 

(d)  Violations  of  this  part  may  also  be 
subject  to  relevant  provisions  of  the 
Customs  laws  and  other  applicable 
laws. 

§  575.702    Prep«nalty  notice. 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction  or  instruction 
issued  by  or  pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  under  the  International 
Emergency  Economic  Powers  Act,  and 
the  Director  determines  that  further 
proceedings  are  warranted,  he  shall 
issue  to  the  person  concerned  a  notice  of 
his  intent  to  impose  a  monetary  penalty. 
The  prepcnalty  notice  shall  be  issued 
whether  or  not  another  agency  has 
taken  any  action  with  respect  to  this 
matter. 


(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  slate 
the  amount  of  the  proposed  monetary 
penalty. 

(2)  Right  to  make  presentations.  The 
prepenalty  notice  also  shall  inform  the 
person  of  his  right  to  make  a  written 
presentation  within  30  days  of  mailing  of 
the  notice  as  to  why  a  monetary  penalty 
should  not  be  imposed,  or.  if  imposed, 
why  it  should  be  in  a  lesser  amount  than 
proposed. 

§  575.703    Presentation  responding  to 
prepenalty  notice. 

(a)  Time  within  which  to  respond.  The 
named  person  shall  have  30  days  from 
the  date  of  mailing  of  the  prepenalty 
notice  to  make  a  written  presentation  to 
the  Director. 

(b)  Form  and  contents  of  written 
presentation.  The  written  presentation 
need  not  be  in  any  particular  form,  but 
shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  contain 
responses  to  the  allegations  in  the 
prepenalty  notice  and  set  forth  the 
reasons  why  the  person  believes  the 
penalty  should  not  be  imposed  or.  if 
imposed,  why  it  should  be  in  a  lesser 
amount  than  proposed. 

§  575.704    Penalty  notice. 

(a)  No  Violation.  If,  after  considering 
and  presentations  made  in  response  to 
the  prepenalty  notice  and  any  relevant 
facts,  the  Director  determines  that  there 
was  no  violation  by  the  person  named  in 
the  prepenalty  notice,  he  promptly  shall 
notify  the  person  in  writing  of  the 
determination  and  that  no  monetary 
penalty  will  be  imposed. 

(b)  Violation.  If.  after  considering  any 
presentations  made  in  response  to  the 
prepenalty  notice,  the  Director 
determines  that  there  was  a  violation  by 
the  person  named  in  the  prepenalty 
notice,  he  promptly  shall  issue  a  written 
notice  of  the  imposition  of  the  monetary 
penalty  to  that  person. 

§  575.705    Referral  to  United  States 
Department  of  Justice. 

In  the  event  that  the  person  named 
does  not  pay  the  penalty  imposed 
pursuant  to  this  subpart  or  make 
payment  arrangements  acceptable  to  the 
Director  within  30  days  of  the  mailing  of 
the  written  notice  of  the  imposition  of 
the  penalty,  the  matter  shall  be  referred 
to  the  United  States  Department  of 
Justice  for  appropriate  action  to  recover 
the  penalty  in  a  civil  suit  in  a  Federal 
district  court. 
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Subpart  H— Procedures 

§  575.801    Licensing. 

(a)  General  Licenses.  General  licenses 
have  been  issued  authorizing  under 
appropriate  terms  and  conditions 
certain  types  of  transactions  which  are 
subject  to  the  prohibitions  contained  in 
Subpart  B  of  this  part.  All  such  licenses 
in  effect  on  the  date  of  publication  are 
set  forth  in  subpart  E  of  this  part.  It  is 
the  policy  of  the  Office  of  Foreign 
Assets  Control  not  to  grant  applications 
for  specific  licenses  authorizing 
transactions  to  which  the  provisions  of 
an  outstanding  general  license  are 
applicable.  Persons  availing  themselves 
of  certain  general  licenses  may  be 
required  to  file  reports  and  statements 
in  accordance  with  the  instructions 
specified  in  those  licenses.  Failure  to  file 
such  reports  or  statements  will  nullify 
the  authority  of  the  general  license. 

(b)  Specific  licenses— [1]  General 
course  of  procedure.  Transactions 
subject  to  the  prohibitions  contained  in 
subpart  B  of  this  part  which  are  not 
authorized  by  general  license  may  be 
effected  only  under  specific  licenses. 

(2)  Applications  for  specific  licenses. 
Applications  for  specific  licenses  to 
engage  in  any  transactions  prohibited  by 
or  pursuant  to  this  part  may  be  filed  by 
letter  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  or  proposed  transaction 
may  file  an  application  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  full  disclosure  of  all 
parties  in  interest  to  the  transaction  so 
that  a  decision  on  the  application  may 
be  made  with  full  knowledge  of  all 
relevant  facts  and  so  that  the  identity 
and  location  of  the  persons  who  know 
about  the  transaction  may  be  easily 
ascertained  in  the  event  of  inquiry. 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions  and/ 
or  forms,  and  must  fully  disclose  the 
names  of  all  the  parties  who  are 
concerned  with  or  interested  in  the 
proposed  transaction.  If  the  application 
is  filed  by  an  agent,  the  agent  must 
disclose  the  name  of  his  principal(s). 
Such  documents  as  may  be  relevant 
shall  be  attached  to  each  application  as 
a  part  of  such  application  except  that 
documents  previously  filed  with  the 
Office  of  Foreign  Assets  Control  may. 
where  appropriate,  be  incorporated  by 
reference.  Applicants  may  be  required 
to  furnish  such  further  information  as  is 
deemed  necessary  to  a  proper 
determination  by  the  Office  of  Foreign 
Assets  Control.  Any  applicant  or  other 


party  in  interest  desiring  to  present 
additional  information  or  discuss  or 
argue  the  application  may  do  so  at  any 
time  before  or  after  decision. 
Arrangements  for  oral  presentation  shall 
be  made  with  the  Office  of  Foreign 
Assets  Control. 

(4)  Effect  of  denial.  The  denial  of  a 
license  does  not  preclude  the  reopening 
of  an  application  or  the  filing  of  a  further 
application.  The  applicant  or  any  other 
party  in  interest  may  at  any  time  request 
explanation  of  the  reasons  for  a  denial 
by  correspondence  or  personal 
interview. 

(5)  Reports  under  specific  licenses.  As 
a  condition  for  the  issuance  of  any 
license,  the  licensee  may  be  required  to 
file  reports  with  respect  to  the 
transaction  covered  by  the  license,  in 
such  form  and  at  such  times  and  places 
as  may  be  prescribed  in  the  license  or 
otherwise. 

(6)  Issuance  of  license.  Licenses  will 
be  issued  by  the  Office  of  Foreign 
Assets  Control  acting  on  behalf  of  the 
Secretary  of  the  Treasury  or  licenses 
may  be  issued  by  the  Secretary  of  the 
Treasury  acting  directly  or  through  any 
specifically  designated  person,  agency, 
or  instrumentality. 

(c)  Address.  License  applications, 
reports,  and  inquiries  should  be 
addressed  to  the  appropriate  section  or 
individual  within  the  Office  of  Foreign 
Assets  Control,  or  to  its  Director,  at  the 
following  address:  Office  of  Foreign 
Assets  Control,  U.S.  Department  of  the 
Treasury.  1500  Pennsylvania  Avenue, 
NW.,  Annex.  Washington,  DC  20220. 

§  575.802    Decisions. 

The  Office  of  Foreign  Assets  Control 
will  advise  each  applicant  of  the 
decision  respecting  filed  applications. 
The  decision  of  the  Office  of  Foreign 
Assets  Control  acting  on  behalf  of  the 
Secretary  of  the  Treasury  with  respect 
to  an  application  shall  constitute  final 
agency  action. 

§  575.803    Amendment,  modification,  or 
revocation. 

The  provisions  of  this  part  and  any 
rulings,  licenses,  whether  general  or 
specific,  authorizations,  instructions, 
orders,  or  forms  issued  hereunder  may 
be  amended,  modified,  or  revoked  at 
any  time. 

§  575.S04    Rulemaking. 

(a)  All  rules  and  other  public 
documents  are  issued  by  the  Secretary 
of  the  Treasury  upon  recommendation  of 
the  Director  of  the  Office  of  Foreign 
Assets  Control.  In  general,  rulemaking 
by  the  Office  of  Foreign  Assets  Control 
involves  foreign  affairs  functions  of  the 


United  States,  and  for  that  reason  is 
exempt  from  the  requirements  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  for  notice  of  proposed  rulemaking, 
opportunity  for  public  comment,  and 
delay  in  effective  date.  Wherever 
possible,  however,  it  is  the  practice  of 
the  Office  of  Foreign  Assets  Control  to 
receive  written  submissions  or  hold 
informal  consultations  with  interested 
parties  before  the  issuance  of  any  rule 
or  other  public  document. 

(b)  Any  interested  person  may 
petition  the  Director  of  the  Office  of 
Foreign  Assets  Control  in  writing  for  the 
issuance,  amendment,  or  repeal  of  an> 
rule. 

§  575.805    Delegation  by  the  Secretary  of 
the  Treasury. 

Any  action  which  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  No.  12723  and 
Executive  Order  No.  12725  may  be  taken 
by  the  Director.  Office  of  Foreign  Assets 
Control,  or  by  any  other  person  to  whom 
the  Secretary  of  the  Treasury  has 
delegated  authority  so  to  act. 

S  575.806    Rules  governing  availability  of 
information. 

(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  which  are 
required  by  5  U.S  C.  552  to  be  made 
available  to  the  public  shall  be  made 
available  in  accordance  with  the 
definitions,  procedures,  payment  of  fees, 
and  other  provisions  of  the  regulations 
on  the  Disclosure  of  Records  of  the 
Office  of  the  Secretary  and  of  other 
bureaus  and  offices  of  the  Department 
issued  under  5  U.S.C.  552  and  published 
as  part  1  of  this  title  31  of  the  Code  of 
Federal  Regulations,  32  FR  9562  (July  1, 
1967). 

(b)  Any  form  issued  for  use  in 
connection  with  the  Iraqi  Sanctions 
Regulations  may  be  obtained  in  person 
or  by  writing  to  the  Office  of  Foreign 
Assets  Control.  US.  Department  of  the 
Treasury-.  1500  Pennsylvania  Avenue. 
NW.,  Annex.  Washington.  DC  20220.  or 
by  calling  (202)  566-2701. 

Subpart  I— Paperwork  Reduction  Act 

§575.901    (Reserved) 

Dated:  )anuar>  14. 1991. 
R.  Richard  Newcomb. 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  January  15.  ia31. 
Peter  K.  Nunez. 
Assistant  Secretary 

(Enforcement). 
[FR  Doc.  91-1461  Filed  1-17-91;  8:45  amj 
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Pubhc'Laws  Update  Service  (PLUS)  523-6641 

TUD  for  the  hearing  impaired  523-5229 
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1559-1920 16 
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1911-2124 18 
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CFR  PARTS  AFFECTED  DURING  JANUARY 


475 
1561 


475 

1070 


At  the  end  ot  each  month    the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (uSAi    which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title 


3  CFR 

Executive  Order*. 

12543  (See  Notice 
of  January  2, 
1991) 

12544  (See  Notice 
of  January  2. 
1991),  . 

12687  (Amended 
by  12741) 

12740     355, 

(See  Presidential 

Determination 
No  91-11) 

12741  

12742 

Administrative  Orders: 
Memofandums 
November  16.  1990 

(See  Presidential 
Determination 
No  91-10  of 
Decem- 
ber 27,  1990) 

December  19,  1990 

Notices 

January  4    1990  (See 
Notice  of  Jan- 
uary 2,  1991) 

January  10,  1991 

PresiOentiai  Determinations 

No.  91-10  of  Decem- 
ber 27,  1990 
No  91-11  of 
Decem- 
ber 29,  1990) 

No.  91-12  of  Jan- 
uary 2,  1991 

Proclamations: 

6241 

6242 


5  CFR 

213 

317 

359 

531 

842 

1601.... 
1603... 
1606 
1650.  .. 
2636 

7  CFR 

47 

58 

319 

354 

457_.... 
719 


163 


477 
1461 


163 


1S61 


1559 
1719 


165 

,  165 

.165 

.771 

.165 

592 

600 

602 

614 

1-21 


.173,  175 
...,       773 

1730 

108t 

1345 

479 


760 

793    

13t>B 

479 

907 

908  

...1.774.775 
1 

910   

2.625 

987 

777 

1230       

.....4 

1 405   

.....359 

1  404    .\ 

360 

1405   

479 

1411         

479 

1421        

479 

142"   

479 

14  70  

360 

1477  

3d4 

1497   

479 

1 458   

479 

1  "1  7         .  .. 

558 

1  75"^ 

1483 

1  728 

1563 

,  5^- 

943 

1  345 

Proposed  Rates 
46 

1563 

654 

S3 

801 

o^c 

1578 

301     

1121 

1122 

Q18       

1124 

Q2Q       

1938 

932 

31 

QQS      

804 

1001      

732 

1002   

732 

1 004      

732 

1005  

732 

1006    

732 

1007    

732 

1011    

732 

1012     

732 

1013    

732 

1030 

732 

1032   

732 

1033 

732 

1036 

1040      

732,  1125 

732 

1044     

732 

1046  

1049 

732,1950 

732 

1050  

732 

1064  

732 

106^^     

732 

1068  

732 

1075      

732 

1076  

732 

107Q    

732 

1093  

732 

1094   

732 

1096   

732 

1097 

732 

1 098  

732 

1099 

732 
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1106  

732 

1108       

,..„ 732 

1120 „. 

732 

1124 

732 

■>  1 26 

„ 732 

U31      

732 

1132 

732 

1134     „.. 

732 

1135 

1137    

1 138 _  . 

732 

732 

.-.._ 732 

1139_    .      . 

»? 

1700 

„ 32 

1980     

202 

8CPR 

3 

618 

103._.._ 

618 

214 

480 

240 

618 

2«4._ 

482,  1^6 

274a- 

299 

. 618 

618 

214 

502 

9CPR 

78. „.„ 

1082,  1063 

91  _     _ 

92       _ 

_ 365 

366 

97 

1061 

317     

1359 

381 

1359 

Pronwd  RutM: 

316 

503 

10CFR 

20 ; 

50 

944 

„_ 944 

^o*e 

1908 

Pr«pMMiRulM: 

5a.___ 

_ 1749 

11  era 


10O 

106 

106-.. _._ _..., 

.   106 

1 10-  _ 

106 

9001 

.106 

90O2 _ _ 

.  106 

90O3 

.  106 

9004 _ 

.106 

9005 

.  106 

9006 

106 

9007 _ 

106 

9012 

..  106 

9031 

...106 

9032 „ 

.106 

9033 „ 

.106 

9034 

...  106 

9035- _ 

...J06 

9036 

..  106 

9037 

.  106 

9038 

...  M)6 

903» 

,.,106 

12Cffl 

34. ,_ _.._ 12?9 

201 1566 

20«.„ 627 

225 12W 

250..._ _. 627 

323 _ 1229 

j64 776.  1229 

/22..._ „ 1229 


1603 

PropoMd  Rul««: 
226  

«» 

tt» 

567 „., 

571 „ 

57',                     

1126 

806  9^6 

11  ?6 

iiaf 

tt-w 

w 

UCFR 

115 _ 

«T 

107 

14CFR 

1 

23 

39 

71 


.1334 


&44 


91 

93 

97 

121 

129 

135 

170 

272.. 


.«44 

344 

6,  627-634   77B-781 
945,  1567-1569,  1911 
635,  947,  948    1  S69- 
1572 

466    1229 

1059 

,949,  950, 

._ 156 

14« 

ia 

,,336   ^0S9 


Ch,  I _ 

21 


)  7M 

25 - WSO 

39 33,  655-662,  a06-e  1 1 

967-97Z  1585 

71 35,  663-665,  973. 

974,  1074,  1958 

75 233.  9;5l.  1228 

91 812 

161    887 

15CFR 

19 - 1«0 

771 1485 

774 „.  1485,  1486 

776 1465 

779 „...„ „i4er 

786    1465 

799  _..  1485 

1201 178 

303    812 


16CFR 

1500 _._ 

17CFR 

211 

Proposed  Bute*: 

240 _ 


.7.556 


18CFR 

35 _. 

37 . 

382  „ 

20CPR 

10     

200  

209  

234 

PropoMd  MutaA. 
323 _ 


951 


.i«it 

18 


1399 

1S72 

1572 

f572 

— 1587 


21CHI 

14 „. 


..999 


176 

17,367 

178 

44? 

1084,  1085 

483 

PropoMd  RutM: 
101 

1151 

104 

1151 

105 „.. 

1151 

173  

1753 

175 „. 

1753 

176 

1 753 

177 

1753 

178 - 

179 

189 

181 

1020 

1753 

1753 

1753 

1753 

1589 

22CFR 

Proposed  Ruies. 
1104  

389 

24CFR 

^f> ... 

._ 918 

918 

200 

„ 918 

215 

918 

571._     .    _ 

918 

750._     .._      

918 

813 - 

„ 918 

880 

918 

881 

918 

a? 

918 

nnn  , 

918 

884 

918 

886 

918 

ft>^7 

_..,        «Jift 

^04 

916 

'Ifl^    , 

918 

01? 

918 

91? 

918 

918 

96A     .„■ 

918 

969.._ 

918 

970 _ 

918 

QQO        

«1« 

26CFR 

1 

40 

,484,559,  1361 
179 

43 

_179 

44 

45 

179 

„ 179 

46 , 

179 

48 - 

179 

49 

179 

52 

18.  179 

138 

179 

142 

179 

145 

179 

146 

179 

147 „.. 

179 

148 

179 

154 

179 

80i 

Proposed  Rutac: 

1 

.484,  559,  1361 
508,  732 

31 

, 395,  398 

40 ., 

233 

43 

233 

46 

233 

48 

49 

...36,233,  1754 
233 

52 

50.  233 

154 „. 

233 

701 

,.. 733 

702 

,.: 733 

27  cm 

9 23 

53 302 

28  CFR 

76  1086 

544 „..1898 

20  CFR 

2610 „ _„ I486 

2622 1488 

2644 _ „„    1489 

2676 1460 

Proposed  Rule*: 

1910 - 976 


30Cf=R 

49       

56      

57 

75 

77 

250 

906 


1476 

2070 

2070 

1478 

._.„.  1476 

1912 

1383 

1915 


920 _ 

925 .. 

936 _ „., 

946 _ 

Propoeed  Rules: 
701 

..._ 1097 

190 

._....  782 

-._ 366 

1375 

816 

13>5 

817    

1375 

904    , 

.....'...51 

914 

1959,  1960 

915 

398 

920 „ „ „ 622 

934 1506 

938 _ 399.  1961 


31  CFR 

575 


.2112 


32  CFR 

589 

811 -..„ 

842 

884 „ 

953 

Proposed  Rules: 

286b 

299 


...370 
...9S3 
.1574 
.1732 
„371 

-.401 
.1375 


33  CFR 

100 783 

117 487.635.  1490,  1491 

161 1737 

165 488,  783.  1108.  1109 

401 732 

Proposed  Rules: 

100 1152 

110 823 

151 824 

402 1962 


34  CFR 

74 

80 

690 


1697 

1697 

.1700 


35  CFR 

251 

253 


,1922 
.1922 
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111 


36  CFR 

228 -558 

242 103.372 

1 1 52 958 


37  CFR 

5 


.1924 


38  CFR 

3 

1110 

PHipVMB  Pi 

4 

21 

«m: 



.667, 1229 

1506 

39  CFR 

1t1__ 

1111 

224_, 

„ 786 

232. 

1112 

40  CFR 

35 

1492 

52    ...„ 

460 

61 

„  ._.-i66e 

141 

.636.  1556 

142 

..._ 

1556 

180 

1575 

228        .    .. 

1112 

261 . 

643 

271._ 

_J643.  1929 

280 

.      .      .-24 

302 

643 

51 

1754 

52 - 

180 

_51,  463,  826. 1754 

234.  1153.  1591 

265       

2105 

372 

.._ 1154 

41  CFR 

301 

42  CFR 

412 


„....1492 


43  CFR 

Public  Land  Orders: 

6827 

4700 

Proposedl 
3160... 
3840... 
3850... 


.568 


1492 
786 

1965 

...938 
...938 


44  CFR 

64 1118,  1119 

Proposed  Rules: 

67 _ 1593 


45  CFR 

205 

46  CFR 

67 

580 

581 

583. 

586. 

Proposed  Rules: 

25 

26 

162..- 

55a 

560 

572 


1493 


960 

,1493 

1493 

,1493 

.1372 


829 

, 829 

829 

ooo 

._..  1966 
1966 


500           

.668 

581 

47  CFR 

Ch.  1 

...964. 

668 

1931 

0     _ _ 

787 

1 

...787 

15 

...372 

36                    

26 

61 

1500 

73. 373.  559,  797-796. 

1737 

97 _: 

1372, 
,1739 
27.28 

n,  nan  ■■  J  ^^^btt- 

15 - -. 

1376 

64„    .             

68              

....402 
402 

73 1377.  1507- 

74     „ 

■  1509, 

1779, 

1780 

.1510 

76— _ 

406 

78           _     - 

.1510 

48  CFR 

516                   

.    376 

523  _ 

-1739 

546 

-1739 

552 376,  377,  966,  1739 

PMflfleed  Rulesc 

27                     1159 

37 -.     .    . 

-1076 

52 - -. 

49  CFR 

172 ., 

173. — 

398...- 

661 ._ 

1061 

1T03 

1033 

1039 

1146 


1159 


197 

197 

489 

926 

. 1745 

..._.  1374 


.1781 
.1781 
..  410 


50CFH 

17 797,  1228.  1450- 

1464,1932 

32 796 

100 103 

204 377 

611 .384.492.645,  736. 

1575 

622 - 652 

638 1500 

641 556 

655 1745 

663 645.  736 

672 492,  1 936 

675 30,384,  492 

695 377 

17 1159,  1967 

20 — 1378 

226_ 1 606 

301 - 1378 

625 976 

65a 1161 

651 979 

661 838 

672 1612 


675           1612 

LIST  OF  PUBLIC  LAWS 

This  IS  the  firsi  in  I  continuing 
kst  o(  public  bMs  fconri  the 
current  session  of  Congress 
which  have  become  Federal 
laws,  tt  may  be  used  in 
conjunction  wNh  "PLUS" 
0>ubtic  Laws  Update  Sarvice) 
on  523-6641.  The  text  o( 
laws  is  not  put>iished  m  •» 
Fadaral  Reglstar  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  tram  Vw 
Supenntendent  of  Oocuroent&. 
US.  Govermnen*  PiinBiig 
Office.  Washington,  DC  20402 
(phone.  202-275-3030) 
HJ.  Res.  77/Pub.  L  102-1 
Authonzabon  for  Use  of 
MWary  Forea  Againat  feaii 
Resolution.  Uao-  14.  ld»t; 
105  9W  3;  2  pages)    Price- 
$1  00 


m 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1989 
SUPPLEMENT:  Revised  January  1,  1990 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations, 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
W'a.shington,  DC  20402-9325. 


Superintendent  of  Documents  Publication  Order  Form 

Order  Processing  Cede:  *6788  Charge  your  order. 


YES 


It's  easy! 
To  fax  your  orders  and  inquiries.  202-275-0019 


■    please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQI.nREMENTS  IN  THE  CFR 

SN  069-000-00020-7  at  $12  00  each. 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00025-8  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8'90,  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 


(Company  or  personal  name] 
(Additional  address  attention  line) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

U  GPO  Deposit  Account     I     I     I     I     I     I     I     l~n 


(Street  address) 


I I  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code 
i L 


!      1                               i         " 

Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  Federal 
Government,  the  A4amM/  is  the  best  sotirce  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  le^slative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency  s  "Sources  of 
Information"  section,  twhich  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  AfcmW 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C. 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  tranafeiied.  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$21.00  per  copy 


Superintendent  of  Documeels  Publicalioa  Order  F«nin 


Order  processing  code.   *6901 


DYES, 


Charge  your  order. 
It's  easyl 

To  fax  your  orders  and  ir>quirie&  202-275-2529 

ease  send  me  the  follov^'ing  indicated  publication: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL.  1990  91  at  S21.00  per 

copy.  S/N  069-000-00033-9. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Iitfomiation 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 
2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

LJ  Check  pa\'able  to  the  Superintendent  of  Documents 


D  GPO  Deposit  Account     I     li  T  !     i     I     J— H 


(Additional  •ddress/attention  line) 


1 I  VISA,  or  MasterCard  Account 


(Street  address) 


(City,  State.  ZIP  Code) 
L 


(Credit  card  expiration  date) 


Th»nk  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


4.  Mail  To:  Superintemli?nt  of  Documents,  Government  Printiog  Office,  Washington.  DC  20402-9325 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


^y  -l^v  ^ 


'■>■  -iV  - 

s5    ■:'».- 


The  Federal  Register,  published  daily,  is  the  official 
puWicafion  tor  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  too)  for  you  to  use  to  participate  m  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  It  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are:  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  uses 
of  the  Cods  of  Federal  Reguiations  to  amendatory  actions 
published  in  the  daily  Federal  Register;  and  the  cumulative 
Federal  Rogistsr  Indsx. 


The  Code  of  Federal  Regulationa  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Order  Proctsang  CoM; 

•6463 

DYES 

•  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


■ 


Charge  your  order. 
It's  easy! 

•   please  send  me  the  following  indicated  subscriptions: 

•  Code  of  Federal  Regulations 


Charje  orOers  may  be  IHepHoned  lo  the  GPO  order 
desk  It  1202)  783-3233  from  8  00  a  m  to  <  00  o  m 
eastern  nme,  Monday -Fnday  (except  honoaysl 


•  Psper: 

$340  for  one  year 

$170  for  six-months 

•  24  X  Microfiche  Format: 

$195  for  one  year 

$97.50  for  six-months 

•  Magnetic  tape: 

$37,500  for  one  year 

$18,750  for  six-months 

1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Piint 


•  Paper 

$620  for  one  year 

•  24  X  Microfiche  Format: 

$188  for  one  year 


Magnetic  tape: 

$21 .750  for  one  year 


(Company  or  personal  name) 


(Additional  address/attention  line) 

(Street  address) 

(City.  State,  ZIP  Code) 

( 1 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of 

Documents 

D  GPO  Deposit  Account     [ 


l-D 


LJ  VISA  or  MasterCard  Account 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 
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This  section  of  the   FEDERAL  REGISTER 
contains  regulatofy  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
publistied  under  50  titles  pursuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tt>e  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  In  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  959 
[Docltet  No.  FV-9 1-227] 

Onions  Grown  in  South  Texas;  Budget 
and  Rate  of  Assessment 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  959  for  the  1990-91  fiscal  period. 
Authorization  of  this  budget  will  permit 
the  South  Texas  Onion  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1, 1990  through 
July  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  447- 
2431, 

SUPPt£MENTARY  INFORMATION:  This  rule 
is  effective  under  Marketing  Agreement 
No.  143  and  Order  No.  959  [7  CFR  part 
959),  regulating  the  handling  of  onions 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended,  (17  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act, 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
non-major  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 


the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordes  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  ovvti  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  South  Texas  onions  subject  to 
regulation  under  the  marketing  order, 
and  approximately  80  producers  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000.  and  small 
agricultural  ser\'ice  firms  are  defined  as 
those  whose  annua!  receipts  are  less 
than  $3,500,000. 

The  budget  of  expenses  for  the  1990- 
91  fiscal  period  was  prepared  by  the 
South  Texas  Onion  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
of  Agriculture  for  approval.  The 
members  of  the  committee  are  producers 
and  handlers  of  onions.  They  are 
famihar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

The  committee  met  on  November  13. 
1990,  and  unanimously  recommended  a 
1990-91  budget  of  $298,000.  This  budget 
is  $78,966  below  last  year's  budget  of 
$376,966.  Major  increases  include  $2,000 
for  insurance  and  bonds,  and  $2,250  for 
office  salaries.  Major  decreases  over 
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last  year  include  $23,922  for  market 
development.  $56,581  for  production 
research,  $3,500  for  furniture  and 
fixtures,  and  $5,500  for  travel  costs. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.07  (7  cents)  per  50-pound  container  or 
equivalent.  This  rate,  when  applied  to 
anticipated  shipments  of  4.000.000  50- 
pound  containers,  will  yield  $280,000  in 
assessment  revenue.  This  amount,  w'nen 
added  to  $18,000  in  interest  on 
committee  deposts.  will  be  adequate  to 
cover  budgeted  expenses  Reserve  funds 
will  be  used  to  meet  any  shortfall  in 
assessment  revenue. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  al!  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers 
However,  these  costs  will  be  offset  by 
the  benefits  denved  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  h.ne 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matters,  including  the  proposal 
published  in  the  Federal  Register  of 
December  17.  1990.  at  page  51'"24,  and 
other  relevant  information,  r.  is  hereby 
found  that  this  action  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  A,t. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S  C.  553)  because  the  committee  needs 
to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1990-91  fiscal 
penod  began  in  August,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  onions  handled  during  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting, 

Ust  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements,  Oniur.s. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  959  is  hereby 
amended  as  follows: 
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PART  959-ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  dlation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  Sees  1-19.  48  Slat.  31,  as 
amended:  7  U3£.  601-674. 

2.  A  new  {  9S9.231  is  added  to  read  as 

follows: 

Note:  This  section  vrtll  not  appear  in  the 
Code  of  Federal  Regulations. 

§  959  J31    Expenses  and  asssssmsnt  rata. 

Expenses  of  $298,000  by  the  South 
Texas  Onion  Committee  are  auLhonzed 
and  an  assessment  rate  of  $0.07  per  50- 
pound  container  or  equivalent  (quantity 
of  regulated  onions  is  established  for  the 
fiscal  period  ending  July  31. 1991. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  January  14, 1991. 
Rob«ri  C  r— my. 

Deputy  Dj rector.  Fruit  and  Vegetable 
Dnistog. 

\VR  Ooa  91-1350  Filed  1-18-91.  8:45  tm) 
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Animal  and  Plant  Health  Inspaction 
Servica 

9  CFR  Part  7» 

I  Doclrat  90-2481 

Validated  Bruc^lloata  Traa  States 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  swine  by  adding 
Kentucky  to  the  list  of  validated 
brucellosis-free  States.  We  have 
determined  that  Kentucky  meets  the 
criteria  for  classification  as  a  validated 
bnicellosis-fTee  State.  This  action 
relieves  certain  restrictio:  j  on  moMng 
breeding  vrnne  from  Kentucky 
EFFECTIVE  DATE:  Interim  rule  effective 
January  22, 1991.  Consideration  will  be 
given  only  to  comments  recevied  on  or 
before  March  25, 1901. 
A0DMES9E9.  To  help  ensure  that  your 
comments  are  considered,  send  an 
origmal  and  three  copies  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA.  room  866.  Federal 
Buildmg,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
yuur  comments  refer  to  Docket  Number 
90-248.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC  between 


8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Or  Delorias  M.  Lenard,  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff.  VS. 
APHIS,  USDA,  room  736-A,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsv  il'.e  MD  2XJ7R1.  (301)  436-7767. 
SUPPlfMEHTARV  MFOMNATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man.  caused  by 
bacteria  of  the  genus  Brucella.  The 
brucellosis  regulations  contained  in  9 
CFR  part  78  [referred  to  below  as  the 
regulations)  prescribe  conditions  for  the 
interstate  movement  of  cattle,  bison, 
and  swine. 

Under  the  gwine  brucellosis 
regulations.  States,  herds,  and  individual 
animals  are  classified  according  to  their 
brucellosis  status.  Interstate  movement 
requirements  for  swine  are  based  upon 
the  disease  status  of  the  herd  or  State 
from  which  the  animal  originates. 

We  are  amending  S  78.43  of  the 
regulations,  which  lists  validated 
brucellosis-free  Stales,  to  include 
Kentucky.  Validated  brucellosis-free 
status  is  based  on  a  State  having: 

(1)  The  necessary  authorities  for 
classification  as  a  validated  brucellosis- 
free  State  for  swine; 

(2)  No  known  focus  of  swine 
brucellosis  at  the  time  of  validation  and 
completion  of  one  of  several  methods  of 
surveillance;  or  no  diagnosed  case  of 
swine  brucellosis  in  the  12-month  period 
preceding  the  classification,  and  a 
statistical  analysis  of  the  combined 
results  of  certain  tests  that  indicate  the 
testing  is  equivalent  to  either  complete 
herd  testing  or  slaughter  surveillance 
daring  a  period  chosen  by  the  State;  and 

(3)  Certification  by  the  appropriate 
State  animal  health  official,  the 
Veterinarian  in  Charge  and  the  Deputy 
Administrator. 

After  reviewing  its  brucellosis 
program  records,  we  have  concluded 
that  Kentucky  meets  the  criteria  for 
classification  as  a  validated  brucellosis- 
free  State.  We  are  therefore  adding 
Kentucky  to  the  Kst  of  States  in  {  78.43. 
This  action  relieves  certain  restrictions 
on  moving  breeding  swine  from 
Kentucky. 

Immediate  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  there  is 
good  cause  for  publishing  this  interim 
rule  without  prior  opportunity  for  public 
comment.  Immediate  action  is 
warranted  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  breeding  swine  from  Kentucky. 


Since  prior  notice  Mid  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  and  because  this  rule 
relieves  a  regulatory  restriction,  there  is 
good  cause  under  5  U.S.C  553  to  make  it 
effective  upon  publicatioa  We  will 
consider  comments  received  within  60 
days  of  puWicabon  of  this  interim  rale  in 
the  Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register. 
including  a  discussion  of  any  comments 
we  receive  and  any  amendments  we 
make  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12291  and  Regulatory 
FlexibiUty  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  ownpete  with  foreign- 
based  raiterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Herd  owners  in  Kentucky  will  be 
affected  by  this  action,  which  will  allow 
breeding  iwine  to  be  moved  interstate 
from  Kentucky  without  being  tested  for 
brucellosis.  Approximately  13.000  sows 
are  tested  aruiually  for  brucellosis,  at  an 
average  cost  to  the  seller  of  $5.00  per 
test,  in  order  to  be  eligible  for  interstate 
movement  from  Kentucky.  Using  these 
numbers,  we  estimate  that  removing  the 
testing  requirement  would  result  in  a 
potential  annual  savings  of  $65,000  for 
swine  herd  owners  in  Kentucky.  Of  the 
approximately  3,000  swine  herd  owners 
nationwide  who  regularly  ship  breeding 
swine  interstate,  47  regularly  ship 
breeding  swine  interstate  from 
Kentucky.  All  of  these  herd  owners 
would  be  considered  small  entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
sul»tantial  number  of  small  entities. 
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Faperwotk  Reductioo  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  Hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  1237Z  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  amending  9  CFR 

part  78  as  follows: 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Auiiority.  n  U.S.C  lll-n4a-l,  n4g.  115, 
117. 12a  121, 123-126, 134h,  134t  7  CFR  ri7. 
2.51.  and  371.2(d). 

§  78.43    [Amended] 

2.  Section  78.43  is  amended  by  addmg 
"Kentucky,"  immediately  after  "Iowa.", 

Done  in  Washingtoa  DC  this  IBtb  day  of 
January  1991. 
James  W.  Glosser, 

Administrator,  Animal  and  Plant  Heahh 
Inspection  Service. 
(FR  Doc.  91-1377  Filed  1-1»-91;  8:45  an] 

BIUJNO  COOC  M1S-S4-M 


Packers  and  Stockyards 
Administration 

9  CFR  201 
RIN  0590-AA06 

Regulations  Under  the  Packers  and 
Stockyards  Act;  Surety  Bonds 

agency:  Packers  and  Stockyards 
Administration,  Department  of 
Agriculture. 
ACTION:  Final  rule, 

SUHMARV:  On  April  12. 199a  notice  was 
published  (55  FR  13796J  of  proposed 
amenckients  to  §§  201.27.  201.28.  and 
201.33  of  the  regulations  issued  under 
the  Packers  and  Stockyards  Act.  This 
document  adopts  the  proposed  changes 
which  reduce  the  time  for  filing  claims 
on  surety  bonds  and  txHid  equivalents 
posted  by  packers,  market  agencies,  and 
dealers  under  the  Act  from  120  to  60 
days  and  reduce  the  waiting  period  for 
fiting  suit  on  such  bonds  from  180  to  120 
days.  The  provisions  of  \  201.35  of  the 


regulations,  governing  letters  of  credit  as 
bond  equivalents,  are  incorporated  with 
the  other  sections  governing  surety 
bonds  and  equivalents.  Further,  minor, 
nonsubstantive  changes  have  been 
made,  for  clarification  only,  in  these  and 
related  sections. 

EFFECTIVE  DATE:  February  21, 1991. 
FOM  FUNTMER  MPOtMMTION  COITTACn 
HaroW  W.  Davis,  Director,  Livestock 
Marketing  Division,  room  340&-South 
Building,  U3.  Department  of 
Agriculture.  Washington.  DC  2025a 
(202)  447-6951. 

SUPPLEMENTARY  INFOMAATION:  Reducing 
the  time  for  filing  cUims  on  bonds  and 
bond  equivalents  from  120  to  60  days 
will  enable  uncontested  claims  on  such 
bonds  and  bond  equivalents  to  be  paid 
more  quickly.  Reducing  the  waiting 
period  for  filing  suit  on  contested  claims 
from  180  to  120  days  will  permit  these 
claims  to  be  resolved  more  quickly. 

Section  201-35  of  the  regulations, 
governing  letters  of  credit  as  bond 
equivalents,  is  being  consolidated  with 
other  sections  governing  surety  bonds 
and  bond  equivalents  to  clarify  that  the 
requirements  are  intended  to  be  uniform 
for  aQ  bonds  and  bond  equivalents  and 
the  references  to  S  201.35  in  §  201.10  are 
eliminated.  Also,  an  obsolete  reference 
to  the  Federal  Savings  and  Loan 
Insurance  Corporation  is  deleted. 

The  changes  to  the  regulations  include 
a  requirement  that  forms  approved  by 
the  Agency  must  be  used,  thus  renxiving 
the  need  to  set  forth  the  text  of  the 
required  forms  in  the  regulations.  The 
forms  have  been  assigned  0MB  control 
number  0590-0001. 

A  total  of  six  comments  were 
received.  All  of  the  comments  supported 
the  proposed  changes  to  the  regulations. 

In  its  comment,  an  association  of 
surety  companies  suggested  that  bonds 
currently  in  effect  be  changed  by  rider  to 
avoid  the  problems  associated  with 
cancelling  existing  bonds  and  rewriting 
new  ones.  Individual  rider  forms,  which 
can  be  executed  and  attached  to 
existing  bonds,  will  be  available.  New 
bond  forms  will  also  be  available  for 
surety  companies  who  want  to  issue 
replacement  bonds  and  for  all  bonds 
issued  subsequent  to  the  effective  date 
of  these  changes.  Similar  procedures 
will  be  used  for  bond  equivalents. 

During  the  interim  period  while  the 
existing  bonds  and  bond  equivalents  are 
being  changed  to  conform  to  these 
amended  rules,  the  time  limit  for  filing 
claims  and  the  wailing  period  for  filing 
suits  will  be  governed  by  the  terms  of 
the  particular  bonds  or  bond  equivalent 
against  which  claims  are  filed. 

A  nonsubstantive  change  is  being 
made  for  clarifu^ation  in  §  201.27(bM2). 


As  provided  by  the  Regulatory 
Flexibility  Act.  it  is  hereby  certified  that 
these  rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  aiKl  a  succinct 
statement  explaining  the  reasons  for  the 
certification  is  set  forth  as  follows  and  is 
being  provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

While  this  final  rule  will  impact  small 
entities,  it  will  not  have  a  significant 
economic  impact  on  any  entity,  large  or 
small.  Its  only  practical  effect  is  to 
shorten  certain  delays,  which 
experience  has  shown  to  be  longer  than 
necessary,  in  connection  with  surety 
bonds  or  bond  equivalents  required 
under  7  U.S.C.  204  to  be  filed  by  persons 
subject  to  the  Packers  and  Stockyards 
Act. 

This  final  rule  does  not  impose  any 
new  requirement.  The  only  substantive 
change  it  makes  to  existing 
requiren»nts  is  to  shorten  the  time  limit 
for  filing  claims  and  the  wailing  penod 
for  filing  suits,  which  will  benefit  small 
entities  who  are  waiting  to  be  paid  from 
such  claims. 

These  amended  rules  are  not  ma)or 
rules  for  purposes  of  EO.  12291.  These 
amended  rules  do  not  impose  any  new 
paperwork  requirement;  do  not  have 
implicatxms  of  federalism  under  the 
criteria  of  E.0. 12612;  and  do  not  impact 
on  family  formation  under  the  criteria  of 
E.0. 12806. 

List  of  Subjects  in  9  CFR  Part  201 

Bonds.  Bond  equivalents.  Packers, 
Market  agencies.  Dealers. 

Done  at  Wssfaia^oo.  DC  this  16th  day  of 
jamtary,  ISSa 
VirgU  M.  Roseodale, 
Admmintrolor.  Packers  and  Stockyards 
.Admsnutrotion. 

PART  201— [AMENDED] 

For  the  reasons  set  forth  in  the 
preamble,  the  Packers  and  Stockyards 
Administration  amends  9  CFR  part  201 
as  follows: 

1.  The  authority  citation  for  part  201  is 
revised  to  read  as  follows: 

Authority;  7  U.S  C  204.  228.  7  OFF  2.t7(e). 
2.56. 

(201.10    (Amandsdl 

2.  Section  201.10  (a)  and  (d)  is 
amended  by  removing  the  number 
"201.35"  and  inserting  in  lieu  thereof 
"201.34", 

$201.35    [Renoved] 

3.  Section  201  35  is  removed  and 

§§  201.27,  201.28,  and  201.33  are  revised 
to  read  as  follows: 
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9  201J7    Undarwrttan  equivalent  In  U«u  Of 


(a)  The  surety  on  bonds  maintained 
under  the  regulations  in  this  part  shall 
be  a  surety  company  which  is  currently 
approved  by  the  United  States  Treasury 
Department  for  bonds  executed  to  the 
United  States;  and  which  has  not  failed 
or  refused  to  satisfy  its  legal  obligations 
under  bonds  issued  under  said 
regulations. 

(b)  Any  packer,  market  agency,  or 
dealer  required  to  maintain  a  surety 
bond  under  these  regulations  may  elect 
to  maintain,  in  whole  or  partial 
substitution  for  such  surety  bond,  a 
bond  equivalent  as  provided  below.  The 
total  amount  of  any  such  surety  bond, 
equivalent,  or  combination  thereof,  must 
be  the  total  amount  of  the  surety  bond 
otherwise  required  under  these 
regulations.  Any  such  bond  equivalent 
must  be  in  the  form  of: 

(1)  A  trust  fund  agreement  governing 
funds  actually  deposited  or  invested,  in 
fully  negotiable  obligations  of  the 
United  States,  or  deposits  or  accounts 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  in  the  name  of 
and  readily  convertible  to  currency  by  a 
trustee  as  provided  in  S  210.32;  or 

(2)  A  trust  agreement  governing  funds 
which  may  be  drawn  by  a  trustee  as 
provided  in  {  201.32.  under  one  or  more 
irrevocable,  transferable,  standby  letters 
of  credit,  issued  by  a  bank  or  other 
institution  insured  by  the  Federal 
Deposit  Insurance  Corporation,  and 
physically  received  and  retained  by 
such  trustee. 

(c)  The  provisions  of  55  201.27  through 
201.34  shall  be  applicable  to  the  trust 
fund  agreements,  trust  agreements  and 
letters  of  credit  authorized  in  paragraph 
(b)  of  this  section. 

(d)  Bonds,  trust  fund  agreements, 
letters  of  credit  and  trust  agreements 
shall  be  filed  on  forms  approved  by  the 
Administrator. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  conU^I  number  0590-0001.) 

{201^    OupNcatM  Of  bonds  or 
•qutntwA*  to  bo  fNod  wftD  Roglonal 
8uporv1ooro> 

Fully  executed  duplicates  of  bonds, 
trust  fund  agreements,  and  trust 
agreements  maintained  under  the 
regulations  in  this  part,  and  fully 
executed  duplicates  of  all  endorsements, 
amendments,  riders,  indenuiity 
agreements,  and  other  attachments 
thereto,  and  photographically 
reproduced  copies  of  any  letter  of  credit 
or  amendment  thereto,  shall  be  filed 
with  the  Regional  Supervisor  for  the 
region  in  which  the  registrant,  packer,  or 
person  applying  for  registration  resides. 
or  in  the  case  of  a  corporation,  where 


the  corporation  has  its  home  office: 
Provided,  that  if  such  registrant,  packer, 
or  person  does  not  engage  in  business  in 
such  area,  the  foregoing  documents  shall 
be  filed  with  the  Regional  Supervisor  for 
the  region  in  which  the  place  of  business 
of  the  registrant  or  packer  or  person  is 
located. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001.) 

§  201.33    Porsons  dantagod  may  maintain 
■utt;  flUng  and  notification  of  dainia:  tima 
limttatlona;  legal  expenses. 

Each  bond  and  each  bond  equivalent 
filed  pursuant  to  the  regulations  in  this 
part  shall  contain  provisions  that: 

(a)  Any  person  damaged  by  failure  of 
the  principal  to  comply  with  any 
condition  clause  of  the  bond  or  bond 
equivalent  may  maintain  suit  to  recover 
on  the  bond  or  bond  equivalent  even 
though  such  person  is  not  a  party  named 
in  the  bond  or  bond  equivalent; 

(b)  Any  claim  for  recovery  on  the 
bond  or  bond  equivalent  must  be  filed  in 
writing  with  either  the  surety,  if  any,  or 
the  trustee,  if  any,  or  the  Administrator, 
and  whichever  of  these  parties  receives 
such  a  claim  shall  notify  the  other  such 
party  or  parties  at  the  earliest  practical 
date; 

(c)  The  Administrator  is  authorized  to 
designate  a  trustee  pursuant  to  5  201.32; 

(d)  The  surety  on  the  bond,  or  the 
trustee  on  the  bond  equivalent,  as  the 
case  may  be,  shall  not  be  liable  to  pay 
any  claim  if  it  is  not  filed  in  writing 
within  60  days  from  the  date  of  the 
transaction  on  which  the  claim  is  based 
or  if  suit  thereon  is  commenced  less 
than  120  days  or  more  than  547  days 
from  the  date  of  the  transaction  on 
which  the  claim  is  based; 

(e)  The  proceeds  of  the  bond  or  bond 
equivalent,  as  the  case  may  be,  shall  not 
be  used  to  pay  fees,  salaries,  or 
expenses  for  legal  representation  of  the 
surety  or  the  principal. 

(FR  Doc.  91-1378  Filed  1-18-91;  8:45  am] 

BILUMO  COOC  M«0-«CO-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 
14  CFR  Part  39 

(Oockot  No.  90-ASW-47;  Amdt  3»-«862] 

Airworttiirwss  Directives;  Boeing 
Helicopters,  Model  234  Series 
Helicopter 

AQCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKHC  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  which 
requires  initial  and  repetitive  eddy 
current  inspections  to  detect  cracks  in 
the  rotor  blade  damper  elastomeric  rod 
ends  and  replacement  if  necessary.  This 
amendment  is  prompted  by  reports  of 
recent  failures  of  rotor  blade  damper 
elastomeric  rod  ends  on  Boeing  Model 
234  helicopters.  This  condition,  if  not 
corrected,  could  result  in  the  rotor  blade 
striking  the  helicopter  or  the  ground 
during  start  up  or  shut  down. 
EFFECTIVE  DATE:  February  14, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Helicopters,  P.O.  Box  16858,  MS 
P32-05,  Philadelphia,  PA  19142-0858,  or 
may  be  examined  in  the  Rules  Docket, 
Office  of  the  Assistant  Chief  Counsel. 
FAA,  Southwest  Region,  4400  Blue 
Mound  Road.  Building  3B.  room  158.  Fort 
Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jeff  Casale,  Airframe  Branch,  ANE- 
172.  FAA,  New  England  Region,  181 
South  Franklin  Avenue,  Valley  Stream. 
New  York  11581,  telephone  (516)  791- 
6220. 

SUPPt^MENTARY  INFORMATION:  The  FAA 
has  received  reports  of  Boeing  Model 
234  helicopters  with  broken  and  cracked 
rotor  blade  damper  rod  ends  which 
could  allow  the  rotor  blades  to  damage 
the  helicopter  and  injure  flight  and 
ground  crew  personnel.  Since  this 
situation  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design,  this  AD  requires  initial  and 
repetitive  eddy  current  inspections  to 
detect  cracks  in  the  rotor  blade  damper 
elastomeric  rod  ends,  and  if  found  to  be 
cracked,  replacement  with  a  serviceable 
rod  end. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
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impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  role  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  cooditkxi  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  ecnergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  2A.  1979).  If  it  is 
determined  that  tiiis  eraefgeocy 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  on  evaluation  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  ef  Subjects  in  14  CFR  Patt  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adofitiaa  of  the  Ameadment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  fat  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12, 1SB3):  and  14  CFR  11.88. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Boeing  Heficopters  (Boeing  Vertol  Helioepter 
Co.:  Amendbnent  30-6682.  Docket 
Number  90-ASW-47. 

Applicsbihty:  AH  Model  234  series 
helicopters,  with  serial  number*  (S/N)  M|OCn, 
M]002.  MiOOa.  MJOOa.  MfOOB,  M)01ft,  MI017. 
M]022,  M|023,  MM819.  MM&aO,  and  MM821. 
certificated  in  any  category. 

Coiopliance:  Required  as  indicated,  unlets 
previously  accomplished. 

To  prevent  failure  of  a  rotor  blade  damper 
elastomeric  rod  end.  which  could  resuh  in  the 
rotor  blade  striking  the  heiicopl^r  during  start 
up  or  shut  down,  accomplish  the  fotkiwing: 

(a)  Wiihin  the  next  10  hours'  time  m  service 
after  the  effective  date  of  this  AO  inspect  all 
rod  ends,  part  number  (P/N)  234RS202-1  and 
-2,  with  more  than  350  hours'  time  la  service, 
unless  accomplished  within  the  last  40  hours' 
time  in  service.  Thereafter,  inspect  these  rod 
ends  at  intervals  not  to  exceed  25  hours'  time 
in  service  from  the  last  inspection.  Conduct 
these  inipections  using  eddy  nrrent 
inspection  metiiods  approved  by  tiie  FAA. 

Note:  The  Accomplishment  Instructions  of 
paragraphs  33  and  C  of  Boeing  Helicopters 
Service  Bulietin  234-6^1031,  dated 
September  26, 1990,  provide  an  FAA- 
approved  calibration  aud  inspection 
procedure  for  eddy  curreot  inspection  of  the 
rod  ends. 


(b)  Con<)act  an  FAA -approved  eddy  current 
inspection  of  any  used  spare  serriceabre  rod 
end,  P/N  294RS20Z-1  or  -2,  wiA  more  than 
350  hoars'  time  in  senrice  prior  to  installation 
and  retttm  to  serrice.  and  Aieieaftei  at 
intervals  not  to  exceed  25  hours'  time  in 
service  fron  tkt  last  inspection. 

(c)  If  a  cracfc  ia  (band,  replace  the  cracked 
rod  end  witk  a  serviceable  rod  end  prior  to 
furtlier  fbght 

(d)  Helicopters  anay  be  ferried  in 
accordance  w«A  the  provisions  of  FAR 
sections  21.197  and  21.199  to  a  Ijoae  where 
the  reqatrenents  et  the  AD  can  be 
accoai|>li8hed. 

(e)  Ahemate  instwrtions.  swrfificatinn. 
other  sctiota,  or  adinstmeid  ai  the 
cooqWiance  tunes,  wMcfa  provides  an 
equnraleaat  level  of  safety  may  be  used  when 
approved  by  tite  Manager.  New  Yoii  Aircraft 
CertificatioQ  Office.  FAA.  ISl  Soatk  fYankBn 
Avenue,  Room  202,  Valley  Stream,  New  York. 

Amendment  30-6862  becomes 
effective  on  February  14, 1981. 

Issued  in  Fort  Worth,  Texas,  on  January  3, 
1991. 

lames  D.  Erickson, 

Manager,  Rotorcroft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc  91-1415  Filed  1-18-91;  fr45  em] 
Bojjma  cooE  4sio-is-m 


14  CFR  Part  39 

(Docket  No.  9<MIM-T91-AD;  AmdL  39- 
68651 

Airworthiness  Directives;  British 
Aerospace  MotM  ATP  SartM 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMAHY:  This  asiendment  adaptM  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes  equipped 
with  AC  generators,  part  numbers 
BA03301,  BA03301-O1,  and  BA03301-0Z. 
which  requires  repetitive  inspections  to 
detect  debris  in  the  left  and  right  AC 
generators'  oil  inlet  strainer  and  outlet 
and  vent  filters;  replacement  of  the 
generator,  if  necessary;  installation  of 
new  outlet  and  veirf  filters;  and 
installation  of  a  new  end  plate  and 
mainframe  on  the  left  and  ri^t  AC 
generators.  This  amendment  is 
prompted  by  reports  of  a  rupture  in  the 
generator  oil  system  due  to  debris 
blocking  the  rent  and  ootlet  oil 
strainers.  This  condition,  if  not 
corrected,  could  result  in  a  rupture  of  the 
AC  generatw^'  oil  system  and 
subsequent  loss  of  electrical  power. 
EFFECnVf  DATE  February  25, 1991. 
ADDDESSCS:  The  applicable  service 
information  may  be  obtairred  from 


British  Aerospace,  PLC,  Librarian  for 
Serrice  Bulhrtms,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountam  Region.  Transport  Anplane 
Directorate.  1901  Lind  Averrae  sW.. 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  Schroeder.  Standardization 
Branch,  ANM-113;  telephofM  (206)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  960S5-40S6. 

SUPFIEMCNTARV  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  ATP 
series  airplanes,  which  requires 
repetitive  inspecbons  to  detect  debris  in 
the  left  and  right  AC  genera  tcRi'  oil  inlet 
strainer  and  outlet  and  vent  filters; 
replacement  of  the  generator,  if 
necessary;  installation  of  new  outlet  and 
vent  filters;  and  installation  of  a  new 
end  plate  and  mainframe  on  the  left  and 
r^t  AC  generators,  was  pubhshed  in 
the  Federal  Register  on  October  19. 1990 
(55  FR  42397). 

Interested  persons  have  been  aQatded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposaL 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  15  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  9  manhonrs 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  S40  per  manhour.  The  estimated 
cost  for  required  parts  is  $2ia  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$8,55a 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vanous  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment, 

For  the  reasons  discussed  above,  i 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "si^ificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034.  February  28. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FTexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

Ust  of  Subjects  In  14  CFR  Part  S3 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authonty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub  L  97^*49, 
January  12.  1983);  and  14  CFR  11  89 

§39.13    [AiMfHtodl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  A«rotp«c«:  Applies  to  Model  ATP 
series  airplanes  equipped  with  AC 
generators,  part  numbers  BA033O1, 
BA03301-m.  and  BA033m-02; 
certificated  in  any  category  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  a  rupture  in  the  AC  generators' 

oil  system  and  subsequent  loss  of  electncal 

power,  accomplish  the  following: 

A.  Within  125  hours  time-in-service  after 
the  effective  date  of  this  AD,  and  thereafter 
at  intervals  not  to  exceed  500  hours  time-in- 
service.  perform  a  visual  mspection  of  the 
inlet  oil  strainer  and  the  outlet  and  vent  oil 
filters,  in  accordance  with  Lucas  Aerospace 
Service  Bulletin  BA033O1-24-1,  Revision  3, 
dated  August  28. 1989.  If  evidence  of  debns  is 
found,  prior  to  further  flight,  replace  the 
generator. 

B.  On  generators  having  part  numbers 
BA3301-m  and  BA33O1-02.  within  1.250  hours 
time-in-service  after  the  effective  date  of  this 
AO.  install  a  new  outlet  filter  and  a  new  vent 
filter,  in  accordance  with  Lucas  Aerospace 
Service  Bulletin  BA03301-24-2.  Revision  3, 
dated  August  14, 1989.  Repeat  the  inspection 
required  by  paragraph  A.  of  this  AD  at 
intervals  not  to  exceed  500  hours  time-in- 
service. 

C.  Within  18  months  after  the  effective  date 
of  this  AD,  install  a  new  end  plate,  a  new 
mainframe,  and  revised  sealing  features  on 
the  stator  bolts  and  within  the  terminal  block 
area,  in  accordance  with  Lucas  Aerospace 
Service  Bulletin  BA03301-24-3,  dated 
Seplemtier  19, 1989.  Incorporation  of  this 
modincalion  terminates  the  requirement  for 
the  repetitive  inspections  and  modifications 
rpquired  by  paragraphs  A.  and  B  of  this  AD 


D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-n3.  FAA, 
Transport  Airplane  Directorate, 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  A.\'M-113.  and  a  copy  sent  to  the 
cognizant  FAA  Fh-incipal  Inspector  (PI)  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager  Standardization 
Branch.  AiNfM-m. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  ¥\R  21  197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  PLC.  Librarian  for  Service 
Bulletins,  P  O  Box  17414,  Dulles  International 
Airport,  Washington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Land  Avenue  SW., 
Renton.  Washington. 

This  amendment  becomes  effective 
February  25, 1991. 

Issued  in  Renton,  Washington,  on  January 
9.1991 
Darr«n  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Do<;.  ai-14i6  Filed  1-18-01;  8:45  am] 

BIUJNO  COOC  4S«0-1>-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  37 

Generic  Determination  of  Rate  of 
Return  on  Common  Equity  tor  Public 
Utilities 

[Docket  No.  RM90- 12-000) 

January  15,  1991 

AQEMCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  benchmark  rate  of 

return  on  common  equity  for  public 

utilities, 

SUMMARY:  In  accordance  with  S  37.5  of 
its  regulations,  the  Federal  Energy 
Regulatory  Commission,  by  its  designee, 
the  Director  of  the  Office  of  Economic 
Policy,  issues  the  update  to  the 
benchmark  rate  of  return  on  common 
equity  applicable  to  rate  filings  made 
during  the  period  Februarj'  1,  1991, 
through  April  30, 1991  This  benchmark 
rate  is  set  at  12.28  percent. 
EFFECTIVE  DATE:  February'  1,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Marvin  Rosenberg,  Office  of  Economic 


Policy,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  208- 
1283. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308  at  the  Commission's  Headquarters, 
941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  20ft-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
room  3308.  941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Notice  of  Benchmark  Rate  of  Return 
on  Common  Equity  for  Public  Utilities 

Issued  January  15, 1991. 

On  December  26, 1990,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  final  rule  (Order 
No.  532)  concerning  the  generic 
determination  of  the  rate  of  return  on 
common  equity  for  public  utilities.'  In 
several  earlier  rulemaking  proceedings, 
the  Commission  established  a 
discounted  cash  flow  (DCF)  formula  to 
determine  the  average  cost  of  common 
equity  and  a  quarterly  indexing 
procedure  to  calculate  benchmark  rates 
of  return  on  common  equity  for  public 
utilities  and  codified  the  formula  and 
procedure  at  S  37.9  of  its  regulations.*  In 
Order  No.  532,  the  Commission 
determined  that  4.3  percent  is  an 
appropriate  expected  annual  dividend 
growth  rate  for  use  in  the  quarterly 
indexing  procedure  during  the  12  months 
beginning  February  1, 1991,  and  that  0.02 
percent  is  an  appropriaie  flotation  cost 
adjustment  factor  for  that  period. 


'  Generic  Determination  of  Rale  of  Return  on 
Common  Equity  for  Public  Utilities,  Order  No.  532. 
56  FR  10.  (1991). 

•  18  CFR  37.9  (1989).  The  most  recent  adoption  of 
the  DCF  formula  and  quarterly  indexing  procedure 
came  in  Order  No.  489,  53  FR  3342  (Feb  5,  1988) 
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The  Commission,  by  its  designee,  the 
Director  of  the  Office  of  Economic 
Policy,  uses  the  quarteriy  indexing 
procedure  to  determine  that  the 
benchmark  rate  of  return  on  common 
equity  applicable  to  rate  filings  made 
during  the  period  February  1. 1991, 
through  April  30, 1991,  is  12.28  percent. 

Section  37.9  of  the  Commission's 
regulations  requires  that  the  quarterly 
benchmark  rate  of  return  be  set  equal  to 
the  average  cost  of  common  equity  for 
the  jurisdictional  operations  of  public 
utilities.  This  average  cost  is  based  on 
the  average  of  the  median  dividend 
yields  for  the  two  most  recent  calendar 
quarters  for  a  sample  of  97  utilities.'  The 
average  yield  is  used  in  the  following 
formula  with  fixed  adjustment  factors 
(determined  in  the  most  recent  annual 


'  As  a  result  of  the  mer^iier  of  Iowa  Resources.  Inc 
and  Midwest  Energy  Company  inlo  a  new  holding 
company.  Midwest  Resources.  Inc..  the  sample  size 
has  been  reduced  by  one. 


proceeding)  to  determine  the  cost  rate: 

k,  =  1.02Y,-t-4.32 
Where: 

k,  is  the  average  cost  of  common  equity  and 
Y,  is  the  average  dividend  yield. 

The  attached  appendix  provides  the 
supporting  data  for  this  update.  The 
median  dividend  yields  for  the  sample 
of  utilities  for  the  third  and  fourth 
quarters  of  1990  are  7.93  percent  and 
7.66,  respectively.  The  average  yield  for 
those  two  quarters  is  7.80  percent.  Use 
of  the  average  dividend  yield  in  the 
above  formula  produces  an  average  cost 
of  common  equity  of  12.28  percent. 

This  notice  supplements  the  generic 
rate  of  return  rule  announced  in  Order 
No.  532.  issued  December  26, 1990,  and 
effective  on  February  1, 1991. 

List  of  Subjects  in  18  CFR  Part  37 

Electric  power  rates,  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 


In  consideration  of  the  foregoing,  the 
Commission  amends  part  37,  chapter  I. 

title  18  of  the  Code  of  Federal 

Regulations,  as  set  forth  below,  effective 

February  1, 1991. 

Richard  P.  O'Neill. 

Director  Office  of  Economic  Policy. 

PART  37— GENERIC  DETERMINATION 
OF  RATE  OF  RETURN  ON  COMMON 
EQUfTY  FOR  PUBLIC  UTILITIES 

1.  The  authority  citation  for  part  37 
continues  to  read  as  follows; 

Authority:  Federal  Power  Act.  16  U.S.C. 
79l8-625r  (1982):  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982). 

2.  In  8  37.9.  paragraph  (d)  is  revised  to 
read  as  follows: 

§  37.9    Ouarterty  Irxiextng  procedure. 
*         •         ■         •         • 

(dj  Table  of  Quarterly  Benchmark 
Rates  of  Return.  The  following  table 
presents  the  quarterly  benchmark  rates 
of  return  on  common  equity: 


Benchmark  applicability  period 


CufTent 

dMdend 

yield 


2/1/66  10  4/30/86 
5/1/86  to  7/31/86. 
8/1/86  to  10/31/86 
11/1/86  10  1/31/87 
2/1/87  to  4/30/87 
5/1/87  10  7/31/87 
8/1/87  to  10/31/87 


11/1/87  to  1/31/88 

2/1/88  10  4/30/88 
5/1/88  to  7/31/88 
8/1/88  to  10/31/88., 
11/1/88  10  1/31/89 
2/1/8910  4/30/89... 
5/1/89  to  7/31/89.. 
8/1/89  10  10/31/89. 
11/1/89  10  1/31/90 
2/1/90  10  4/30/90 
5/1/90  to  7/31/90 

8/1/90  to  10/31/90 

11/1/90  to  1/31/91 

2/1/91  to  4/30/91 


Costo* 

common 

equity 


marti  rale 
o<  return 


13.75 
13.08 
12.18 
11  43 
12.20 
11.30 
11  74 
12J7 
12.42 
12.51 
12.36 
12.44 
12.38 
12.44 
12.43 
12.04 
11  75 
11  85 
12.06 
12.29 
12.26 


± 


13.75 
13.2S 
12-75 
12.26 

11.20 
11.30 
11  74 
12.27 
12.42 
12.51 
12.36 
12.44 
12.38 
1244 
12.43 
12.04 
11.75 
1185 
12.06 
12.29 
12^ 


Note:  The  Appendix  will  not  be  published 
in  Code  of  Federal  Regulations. 

Appendix 


ExhilDit 
No 


1 

2 


Title 


E)ttwl)(1 
No 


Title 


Initial  sample  of  utilities. 

Utilities  excluded  from  the  sample  for 
the  indicated  quarter  due  to  either 
zero  dividends  or  a  reduction  In  diw 
derxJ*  tof  this  quaner  v  the  prkx 
three  quarters. 


Annualized  dividend  yields  tor  the  indi- 
cated quarter  tor  utilities  retained  in 
the  sample. 


Source  of  data  Standard  and  Poors  Gompustat 
Services,  Inc.,  Utility  COMPUSTAT  II  Quarterly  Data 
Base. 


Exhibit  1  —Sample  of  Utilities 


Utikty 


Teker 
symeol 


Allegheny  Power  System _ 

Amencan  Electnc  Power 

Atlantic  Energy  Inc — 

Bammore  Gas  4  Electnc 

BiacK  Hills  Corp 

Boston  Edtson  Co 

Carolina  Power  &  Ligfit 

Genieriof  Er>ergy  Corp 

Central  4  South  West  Corp 

Central  Hudson  Gas  4  Elec 

Central  Louisiana  Electnc 


AYP 
AEP 
ATE 
BGE 

BKH 
BSE 

CPL 

CX 

GSR 

CNH 

CNL 


indus- 
try 
code 


4911 
4911 
4911 
4931 
4811 
4911 
4911 
4911 
4911 
4931 
4911 
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ExHieiT  1  .—Sample  Of  UrtuTtES— 
Continued 


utility 


Tickar 
symbol 


Indus- 
try 
cod* 


Exhibit  1  —Sample  Of  Utiuties— 
Continued 


Central  Main«  Powm  Co .)  CTP 

C«ntr»l  Vefmool  Pud  Sery    CV 

C*x>ip  mc - _ - .1  CER 

CincinnM  Gas  A  ElKlnc I  ON 

Ctpsco  Inc....- .|  OP 

CMS  Enefgy  Corp CMS 

Commonwesltfi  Edwon — j  CWE 

Commonwealth  Energy    CES 

System.  I 

ConsoMaiad  Edison  o<  NY ,  EO 

Delmarva  Po«»«r  A  Ught _....,  DEW 

Detroit  Edison  Co DTE 

Dormriioo  Resourt^s  Inc !  0 


DPL  tnc - - ..- 

DOE  Inc 

Duke  Power  Co _ 

Eastern  UtOitias  Assoc- 


OPL 
OQE 

OUK 

EUA 

Eoe 

ETR 


Empire  District  Electric 

Entergy  Corp 

Fitcrttxvg  Gm  a  Elac  bghi i  FGE 

Fionds  Proyw*  Corp _ ;  FPC 

FPL  Group  Inc....- - ,  FPL 

General  Public  UtlWies GPU 


Green  Mountain  Power  Corp 

Gulf  States  Utilities  Co 

Hawaiian  Electnc  Inds 

Houston  Industries  Inc 

I  E  Irxlustnes  Inc -... 

Idaho  Power  Co 

Illinois  Po*»er  Co -....„. 


GMP 

QSU 

HE 

HOU 

CL 

IDA 

IPC 


4911 
4911 
4931 
4931 
4931 
4931 
4911 
4931 

4931 
4931 
4911 
4931 
4931 
4911 
4911 
4911 
4911 
4911 
4931 
4911 
4911 
4911 
4911 
4911 
4911 
4911 
4931 
4911 
4931 


Interstate  Powet  Co 

lowa-illincus  Gas  ft  Elec 

ipalco  Enterprises  mc   

Kansas  City  Power  &  Light. — 

Kansas  Gas  4  Electnc 

Kansas  Power  &  Liqnt _.. 

Kentucky  Utilities  Co 

LG&E  Energy  Corp _... 

Long  islarxl  ugnting — 

Maine  PuCIk:  Service    _ 

Midwest  Resources        _... 

Minnesota  Power  &  LigW 

Montana  Power  Co 

Nevada  Power  Co 

New  England  EiectrK  System 
New  VorK  Stale  Eiec  S  Gas 

Niagara  Monawk  Power 

Nipsco  Industries  mc      

Northeast  Utilities _ 

Noltiern  Slates  Power-MN.... 

Nortfiwestern  PuCHic  Serv 

OhK)  Edison  Co  -.. 

Okiahoma  Gas  4  Electrx: 

Oange  4  Rockiand  utilities  . 

Pacific  Gas  4  EiectfK; 

PaciticorD  

Pennsylvania  Power  A  Light.. 

P^llaOelD'^la  Eiectrx:  Co 

Pinnacle  West  Capital 

Portland  General  Corp 


tPW 

4931 

l\WQ 

4931 

IPC 

4911 

KLT 

4911 

KGE 

4911 

KAN 

4931 

KU 

4911 

LGE 

4931 

UL 

4931 

MAP 

4911 

Mwn 

4931 

WT^ 

4911 

MTP 

4931 

NVP 

4911 

NES 

4911 

NGE 

4931 

NMK 

4931 

Nl 

4931 

NU 

4911 

MSP 

4931 

NPS 

4931 

DEC 

4911 

OGE 

4911 

OflU 

4931 

PCG 

4931 

PPW 

4931 

PPL 

4911 

PE 

4931 

PNW 

4911 

PQN 

4911 

Exhibit  1— Sample  of  Utiuties— 
Continued 


utility 


Ticker 
symbol 


Potomac  Electric  Power POM 

PSI  Resources  Inc PIN 

Public  Sen/ice  Co  ol  Colo PSR 

PublK:  Service  Co  of  NH PNH 

Public  Ser«*  Co  o«  N  ME PNM 

Pubkc  Service  Entrp PEG 

Pugel  Sound  Power  A  Ligm :  PSD 

Rochester  Gas  4  Electnc RGS 

San  Diego  Gas  4  Electnc i  SOO 

Scana  Corp |  SCG 

Scecorp I  SCE 

Sierra  Pacific  Res i  SRP 

Southern  Co SO 

Southern  Indiana  Gas  A  Elec  .    SIG 

St  Joseph  Ught  A  Power SAJ 

Teco  Energy  Inc .j  TE 

Texas  Utilities  Co - |  TXU 

TNP  Enterpnses  Inc :  TNP 

Tucson  Electnc  Power  Co i  TEP 

Umon  Electnc  Co -..j  UEP 

United  llkimmatmg  Co _ UIL 

UmU  Corp J  UTL 

Utilicorp  United  Inc i  UCU 

Washington  Water  Power '  WWP 

Wisconsin  Energy  Corp ,  WEC 

Wisconsin  PublK:  Service i  WPS 

WPL  Holdings  Inc j  WPH 


Indus- 
try 
code 


4911 
4911 
4931 
4911 
4931 
4931 
4911 
4931 
4931 
4931 
4911 
4931 
4911 
4931 
4931 
4911 
4911 
4911 
4911 
4911 
4911 
4911 
4931 
4931 
4931 
4931 
4931 


N  =  97. 


Exhibit  2.— Utilities  Excluded  From  the  Sample  for  the  Indicated  Quarter  Due  to  Either  Zero  Dividends  or  a  Cut  in 

THE  Dividends  for  This  Quarter  or  the  Prior  Three  Quarters 

[Year  =  90,  Quarter  =  4] 


Tcker 
symbol 


Utility 


BSE 

GSU 
IPC 

mwr 

NMK 

060 

PE 

PTTH 

PGN 

PNM 

PNM 

TEP 


Boston  Edison  Co  

Gulf  Slates  Uttities  Co... 

Illnoa  Power  Co 

M«)w«st  Resources 

N«gara  Motiawk  Power. 
ONo  Edison  Co 


Reason  (or  exclusion 


PtMladelpnia  Electnc  Co... 
Pinnacle  West  Caprtal .. 
Portland  General  Corp.. 

Public  Service  Co  of  NH 

Public  Service  Co  of  N  ME 
Tucson  Electnc  Power  Co  . 


OlwKlend  rate  was  reduced  lor  the  quarter  90Q1 
Dividend  rale  was  zero  tor  quanar  90O4. 
Oviderxl  Rale  was  lero  lor  quarter  S0O4 
tr>9u«icient  riistory  of  Dividends 
Oividerx)  rate  was  zero  kx  quarter  90O4. 
OrvKteod  rale  was  reduced  for  the  quarter  90O3 
Owidend  rate  was  reduced  for  the  quarter  90G2 
Dividend  rate  was  zero  for  quarter  90O4 
Dividend  rate  was  reduced  for  tfie  quarter  90Q1 
Dividend  rate  was  zero  (or  quarter  90O4 
Dividend  rate  was  zero  for  quarter  90O4 
Dnndend  rate  was  zero  (or  quarter  90O4 


N=12. 


Exhibit  3— Annualized  Dividend  Yields  for  the  Indicated  Quarter  for  Utilities  Retained  in  the  Sample 


Pnce.  1st 

Pnce.  1st 

Pnce,  2nd 

Once   2'xi 

Pnce  3rd 

Pnce  3rd 

Average 
prKe 

DivKtends 

Annualized 

Ticker  symbol 

rrxjnth  of  qtr- 

month  of  qtr- 

montti  of  qtr- 

month  of  Qtr- 

month  of  qtr- 

month  of  qtr- 

annual  rate 

dividend  yield 

high         J 

low 

high 

k>w 

high 

k5w 

AEP 

28  750  ' 

26  375 

29  0OO 

27  375 

1 
29  375 

27  625 

28  083 

2  400 

8.546 

ATE _ 

34.750  , 

32.375 

34  500 

33  000 

34  625  , 

33  625 

33813 

2960 

6.7S4 

AYP .„ 

37  125  1 

34  625 

38  125 

36.625 

36.375 

36125 

36  833 

3160 

8.579 

BGE 

27  875 

25.625 

29  000 

27.250 

29250 

27  000 

27  667 

2100 

7.590 

RKH                  

26  500  ' 
34  000 

25.500 
31000 

28375 
34  500 

25.750 
32.250 

31000 
35  250 

28  375 
32750 

27  583 
33.292 

1.640 
2460 

5.946 

CFR        

7389 

CES 

31  750 

29  375 

33  250 

31.250 

33  250 

31625 

31750 

2.920 

9197 

riM 

30  875 

28  500 

30  250 

28.875 

30  375 

29  000 

29.646 

2.400 

8.096 

OP. _. 

22125 

20  000 

22  500 

21.125 

22  375 

21500 

21.604 

1840 

8517 

CMS      

28  500 

25  500 

27  000 

24.875 

28  750 

25000 

26  604 

0.480 

1  804 

CNM „ 

22  500 

21250 

23  625 

22.250 

24  875 

22750 

22875 

1840 

8.044 

Cf^ _ -. 

33875 
43  875 

32  000 
39  750 

35  125 
46  000 

33.625 
43.250 

36  500 
45  750 

35  125 
44750 

34375 
44  063 

2560 
2.920 

7.447 

CPL 

6627 

csr 

44  125 

39  125 

45000 

41.250 

46  000 

43500 

43167 

2760 

6394 
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Exhibit  3.— Annualized  Dividend  Yields  for  the  Indicated  Quarter  for  Utilities  Retained  in  the 

Sample — Continued 

Pnce,  isl 

Pnce.  1st      ! 

Pnce,  2nd 

Pnce,  2nd     | 

Pnce.  3rd 

Pnce.  3rd      ! 

Average 
pnce 

Dividends 

Annua  kzed 

Ticker  symbol 

month  of  Qtr- 

month  of  qtr- 

month  of  qtr-  i 

month  of  qtr-   ] 

month  of  qtr- 

month  of  qtr 

anrxjal  rate 

dividend  yiek) 

high 

k>w 

high 

k3W 

high 

kjw 

CTP         

17875 

16500 

18.250 

17.750  : 

18500 

17.625 

17.750 

1,560 

8  789 

CV 

25125 
33.000 

22000 
28875 

26  125 
34.500 

24  250 
32  750 

27  625 
36.250 

26  500  1 

33  376 

25  104 
33  125 

2080 
3000 

8285 

CWE .. 

9  067 

cx      ~. 

18.125 

16.500 

18.250 

17  125 

18500 

17  375 

17.646 

1  600  , 

9  067 

D    .„     

47  375 
19.125 
19.875 

42.625 
17.500 
17  875 

48.750 
19.000 
19.875 

45750 
17.250 
18.500  i 

48875 
18.250 
19.875 

46  600 
17  625 
19000 

46  646 
18.125 
19.167 

3440 
1.540 
1.560 

7  375 

DEW    

8  497 

DPL       

8  139 

DOE 

25  000 

22.250 

25.125 

23  250 

25  250 

24  125 

24167 

1.440 

5  969 

DTE ~        

29750 

27.000 

29  625 

27  750 

30  250 

27  750 

28.688 

1780 

6.205 

DUK -.... 

32375 

27  625 

32.375 

29  125 

32  000 

29.875 

30.563 

1.640 

5366 

ED 

23  500  ' 
28750 
21  000 

21.000 
27  250 
19  000 

24  125 
29  625 
22.250 

21625 
28  125  j 
20  625 

24  125 
31  500 
23375 

22  500 
29  000 

21  876 

22.813 
29  042 

21  354 

1.820 
2.420 
1.200 

7  978 

EDE 

8  333 

ETR 

6  620 

EUA 

27.125 

24000 

24.625 

20  750 

26750 

22  876 

24,354 

2.600 

10  676 

FGE 

31.750 

28.500 

30.250 

28.500 

30  500 

29  625 

29  854 

Z120 

7  101 

FPC 

37.875 

33.875 

39.000 

37  625 

38.876 

37  500 

37.458 

2.740 

7  315 

FPL 

29750 

27  125 

28750 

27  000 

30  000 

27  000 

28.271 

^360 

8348 

GMP 

23  125 

22  125 

23.875 

22  750 

23.250 

22  125 

22.875 

2.020 

6  831 

GPU . 

44  250 

41.500 

46  625 

43  625 

46  625 

45  125 

44  625 

2.600 

i  826 

HE - 

29250 

27  500 

30125 

27  625 

32.000 

28  875 

29  229 

2.200 

7  627 

HOU 

36  000 
25375 
25.000 
26375 
26.125 

31.625 
24.250 
23.250 
23750 
24.875 

36  500 
26.500 
25.250 
26.875 
26.250 

34  625 

24  750 
23875 

25  500 
24.500 

37.125 
27.125 
27.750 
27.500 
26750 

35.750 
25375 
24.875 
26.250 
24875 

35.271 
25  563 
25.000 
26.042 
25  563 

2.960 
1.860 
2.100 
1.800 
2.000 

8  392 

IDA 

7  2-6 

lEL 

8  400 

IPL 

6  912 

IPW „„ 

7  824 

IWG „     _ 

21.125 

19.500 

20.750 

19  750 

21  500 

19875 

20.417 

1.670 

8  180 

KAN 

22  625 

19.750 

21.750 

20.250 

21.250 

20.250 

20.979 

1.800 

8  580 

KGE „..       

27.000 

23.875 

27  625 

26  500 

27.750 

26  500 

26  542 

1.720 

6480 

KLT „ 

33.500 

30.500 

33  625 

30  250 

35.875 

32250 

32.667 

2.680 

6204 

KU _     

20  000 
38875 

18  625 
35500 

21.375 
40  000 

19  625 
38  250 

21.625 
42  000 

20  250 
39  375 

20.250 
39  000 

1.460 
2.840 

7  210 

LGE 

7  282 

UL 

18.500 
21.750 
25.625 
19.625 

17500 
20.250 
22  750 
18000 

20.375 
23375 
26  500 
20125 

18.250 
21.126 
26375 
18875 

21.375 
22875 

26  750 
20-500 

20.250 
20875 
25  500 

19375 

19375 
21  708 
25.417 
19.417 

1500 
1.680 
1.860 
1420 

7  742 

MAP  

7  739 

MPL 

7318 

MTP 

7313 

NES.._ 

25.875 

23  500 

26  000 

24625 

25875 

24125 

25.000 

2040 

8  160 

NGE    

24500 

18  125 

23  000 

16250 

24.875 
18.875 

23  500 

'               17  500 

26.250 

19260 

24  500 

18500 

24438 

18083 

2.080 
1.040 

e  612 

Nl 

6  761 

NPS 

19500 
34.250 

18500 
30.250 

20  000 
33.750 

19  126 
30  625 

2C500 
35500 

19500 
32  625 

19  521 
32  833 

1.520 
2320 

7  787 

NSP ™ 

7066 

NU 

19.875 
22.750 
37.875 
30  625 
24  125 
26375 
15.875 
20  000 
41.875 
22  125 
20  625 
22250 
19.125 

18.125 

20.750 

34.250 

28375 

21000 

23000 

14  500 

18375 

39875 

20000 

1               19.000 

1              20  125 

j               17  875 

20.875 
22.375 
38.875 

1  30.375 
24.875 
26.750 
16.125 
20.875 
43.500 
22.750 
20.875 
22  125 
19.250 

19500 
21  626 
37  375 
29  000 
23  375 
26.500 
16  125 

19  125 
'               41  750 

20  750 
20  000 
20  875 
18  500 

20.375 
22.250 
39  750 
32375 
25625 
27  000 
16  750 
21000 
44  376 
22.750 
21.625 
23.375 
20.000 

19  750 
21  126 
38  375 
30  125 
24  125 
25375 
15.875 
19  750 
42625 

21  250 
20.250 

22  0O0 
18,750 

19  750 
21  813 
37,750 
30  146 
23  854 
26  667 
15.708 
19.854 
42333 
21  604 
20,396 
21792 
18917 

1  760 
1600 
2.480 
2.340 
1520 
2.120 
0.880 
1520 
2960 
1.440 
1760 
2000 
1.620 

8  911 

NVP   

7  336 

OGE 

6  670 

OHU 

7  762 

PCG  

6  372 

PEG 

8260 

PIN 

5  602 

POM 

7  656 

PPL 

7  039 

PPW 

6  666 

PSD 

6  629 

PSR 

9  178 

RGS      

8  664 

SAJ 

26750 

24500 

27125 

!               24  750 

28.250 

26.375 

26  292 

1.600 

6  386 

SCE ~ 

39375 

35125 

39875 

37250 

39.875 

37  750 

36  208 

2.640 

6  909 

SCG 

34500 
44  000 
30  625 

30750 
39  750 
28375 

35.500 
46.260 
31  750 

34  125 
42.876 
30.250 

35.625 
46.000 
33.375 

34  375 

1              43375 
30  750 

34  146 
43  708 
30  854 

2.520 
2.700 
1.900 

7  380 

SDO 

6  177 

SIG  

6  158 

SO „ 

26  500 

23.750 

27.000 

25625 

28  500 

!              26  625 

26  333 

2.140 

8  127 

SRP 

20  250 

18375 

21  250 

2C0O0 

23000 

20  250 

20  621 

1.840 

e  966 

TE 

30.625 

28  000 

32  625 

30  500 

!              33  875 

32  600 

31  364 

1  620 

6  '67 

TNP 

18375 
38  000 

16  750 
32250 

19500 
38875 

18.000 
35.750 

I               19  625 
39  000 

18.250 
36  500 

16417 
36.563 

1  63C 
2.960 

6  861 

TXU 

8  096 

UCU            

18.750 

17.500 

20375 

18.250 

20875 

19  875 

19.271 

1  520 

7.888 

UEP 

29  000 
29750 
33.625 

25  750 
28250 
31  000 

29500 

30,125 
33000 

28  250 

29  000 

30  750 

30  000 

31  250 

32  750 

28375 

29  375 
32.750 

28479 
29  625 

32313 

2.160 
2320 
2.240 

7584 

UIL 

7  831 

UTL -.. 

6  932 

WEC 

30.625 
23.760 
23.625 
29.500 

28  000 
20.875 
20750 

26875 

i 

31  875 
24.250 
24625 
30  500 

29  875 

22875 

1               23.000 

29000 

32500 
25.260 
24375 
30  125 

30  500 
24  000 
23000 
29125 

30563 
23500 
23  229 

29  188 

1.760 
1  740 

1  660 

2  48C 

6  759 

WPH 

WPS 

WWP         

8  497 

N  =  85. 
[FR  Doc.  91-1338  Filed  1-18-91;  8;45  aiti] 
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DEPARTTiENT  OF  TRAMSPOfTTATKJN 
Coeet  Quard 

33  CFR  Part  3 

(COO  90-063) 
RIN211S-A065 

ReaNgnment  of  Marine  Inspection 
Zones  and  Captain  of  the  Port  Zones 
for  Western  Alaska  and  Prince  William 
Sound  Alaska;  Correction 

AQCNCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 

SUNHNARY:  The  Coast  Guard  is 
correcting  errors  in  a  final  rule  that 
appeared  in  the  Federal  Register  on 
Wednesday.  December  19, 1990  (CGD 
90-063). 

FOa  RJIITHER  MP0RMAT10N  COMTACT: 

Lieutenant  Commander  David  W.  Jones, 
Project  Manager,  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection  (G-MPS-3),  (202)  287-0491, 
between  7  a.m.  and  3.30  p.m..  Monday 
through  Friday,  except  Federal 
Holidays. 

Corrections 

In  FR  Document  90-29637,  beginning 
on  page  52046  in  the  issue  of 
Wednesday,  December  19, 1990,  make 
the  following  corrections: 

9X85-20    (Corrected] 

1.  On  page  52047,  in  the  first  column, 
in  {  3.85-20{b).  in  the  seventh  and  eighth 
lines.  "61x-30'N"  should  read  "61°- 
30'N". 

2.  On  page  52047,  in  the  first  column, 
in  8  3.85-20(b).  in  the  eleventh  and 
twelfth  lines.  "60*-18.7'N"  should  read 
"eO*-18.7N". 

Dated:  |anua(>  IS.  1991. 

D.H.  Whitten. 

Captain,  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Marine  Safety.  Security  and 
En  vironmental  Protection. 
(FR  Doc.  91-1372  Filed  1-18-91,  8:45  am] 
MLLMQ  COOC  M1V-M-M 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  12S3, 1254,  and  1280 

RIN  30«5-AA1« 

Research  Room  Procedures 

agency:  National  Archives  and  Records 
Administration. 


action:  Final  rule. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
updating  36  CFR  part  1253  to  reflect  both 
Saturday  research  room  hours  at  the 
Washington  National  Records  Center 
and  changes  in  the  titles,  addresses,  and 
telephone  numbers  of  the  National 
Archives  Field  Branches.  NARA  is  also 
amending  its  regulations  in  36  CFR  part 
1254  concerning  NARA  research  rooms 
to  clarify  eligibility  for  researcher 
identification  cards,  to  provide  a 
procedure  for  withdrawing  research 
privileges  for  researchers  not  required  to 
have  a  researcher  identification  card,  to 
clarify  self-service  copier  procedures, 
and  to  update  other  research  room 
procedures.  In  36  CFR  part  1280,  NARA 
is  implementing  a  policy  that  children 
under  the  age  of  16  must  be 
accompanied  by  an  adult  when  visiting 
a  NARA  facility,  including  exhibition 
areas.  The  rule  affects  individuals  who 
perform  research  at  NARA  facilities. 
EFFECnvf  DATE:  February  21,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Paimos  or  Nancy  Allard  at 
202-50T-51 10 

SUPPLEMENTARY  INFORMATION:  On 
November  9,  1990,  NARA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (55  FR  47078)  proposing 
changes  in  research  room  procedures. 
.No  comments  were  received. 
Accordiiigly.  the  proposed  rule  is  being 
adopted  without  change. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  small  business 
entities. 

List  of  Subjects  ,^ 

36  CFR  Part  1253 

Archives  and  records. 

36  CFR  Part  1254 

Archives  and  records.  Confidential 
business  information,  Freedom  of 
information.  Micrographics. 

36  CFR  Part  1280 

Federal  buildings  and  facilities. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XII  of  title  38  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1253— LOCATION  OF  RECORDS 
AND  HOURS  OF  USE 

1.  The  authority  citation  for  part  1253 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(a). 


2.  Section  1253.4  is  revised  to  read  as 
follows; 

§  12S3.4    Washington  National  Record 
Canter. 

Washington  National  Records  Center. 
4205  Suitland  Road,  Suitland,  MD. 
Mailing  address:  Washington  National 
Records  Center,  Washington,  DC  20409. 
Hours:  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday;  for  the  Suitland 
Research  room,  8  a.m.  to  4:30  p.m., 
Monday  through  Saturday. 

3.  Section  1253.8  is  amended  by 
revising  the  section  heading,  by 
removing  the  introductory  paragraph 
and  paragraph  (d).  by  redesignating 
paragraphs  (e)  through  (m)  as 
paragraphs  (d)  through  (1).  and  by 
revising  paragraphs  (c)  and  newly 
redesignated  (e)  to  read  as  follows: 

§  12S3.6    Federal  Recorda  Centers. 

(a)  *  •  • 
(b)*  *  • 

(c)  5000  Wissahickon  Avenue. 
Philadelphia,  PA  19144.  Hours:  7:30  a.m. 
to  4  p.m.,  Monday  through  Friday. 

(d)  •  *  • 

(e)  3150  Springboro  Road,  Dayton,  OH 
45439.  Hours:  7:30  a.m.  to  4  p.m.. 
Monday  through  Friday. 

*        •        •        •        * 

4.  Section  1253.7  is  added  to  read  as 
follows; 

§1253.7    Regional  Archives  System. 

Some  of  the  Regional  Archives  may 
offer  extended  research  room  hours  on 
selected  evenings  and  Saturdays.  More 
specific  information  on  extended  hours 
is  available  from  each  Regional 
Archives.  The  hours  listed  in  this  section 
are  the  minimum  hours  that  each 
Regional  Archives  is  normally  open. 

(a)  National  Archives-New  England 
Region.  380  Trapelo  Road,  Waltham.  . 
MA  02154.  Hours;  8  a.m.  to  4  p.m.,       \ 
Monday  through  Friday  Telephone: 
(617)  647-6100. 

(b)  National  Archives-Northeast 
Region.  Building  22,  Military  Ocean    ■ 
Terminal,  Bayonne,  NJ  07002-5388.     I 
Hours:  8  a.m.  to  4  p.m.,  Monday  through 
Friday.  Telephone;  (201)  82^7545. 

(c)  National  Archives-Mid-Atlantic 
Region.  9th  and  Market  Streets,  room 
1350,  Philadelphia.  PA  19107.  Hours;  8 
a.m.  to  4  p.m..  Monday  through  Friday. 
Telephone;  (215)  597-3000. 

(d)  National  Archives-Southeast 
Region.  1557  St.  Joseph  Avenue.  East 
Point,  GA  30344.  Hours;  8  a.m.  to  4  p.m., 
Monday  through  Friday.  Telephone:   . 
(404)  763-7477.  ' 

(e)  National  Archives-Great  Lakes 
Region.  7358  South  Pulaski  Road. 
Chicago.  IL  60629.  Hours;  8  a.m.  to  4 
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p.m.,  Monday  through  Friday. 
Telephone:  (312)  581-7818. 

(f)  National  Archives-Central  Plains 
Region.  2312  East  Bannister  Road. 
Kansas  City.  MO  64131.  Hours;  8  a.m.  to 
4  p.m.,  Monday  through  Friday. 
Telephone;  (816)  926-6272. 

(g)  National  Archives-Southwest 
Region.  501  West  Felix  Street,  Fort 
Worth,  TX.  Mailing  address;  P.O.  Box 
6216,  Fort  Worth,  TX  76115.  Hours;  8 
a.m.  to  4  p.m..  Monday  through  Friday. 
Telephone;  (817)  334-5525. 

(h)  National  Archives-Rocky 
Mountain  Region.  Denver  Federal 
Center,  Building  48,  Denver,  CO.  Mailing 
address;  P.O.  Box  25307.  Denver,  CO 
80225.  Hours:  B  a.m.  to  4  p.m.,  Monday 
through  Friday.  Telephone;  (303)  236- 
0817. 

(i)  National  Archives-Pacific  Sierra 
Region.  1000  Commodore  Drive.  San 
Bruno,  CA  94066.  Hours;  8  a.m.  to  4  p.m.. 
Monday  through  Friday.  Telephone; 
(415)  876-9009. 

(j)  National  Archives-Pacific 
Southwest  Region.  24000  Avila  Road. 
Laguna  Niguel.  CA.  Mailing  address: 
P.O.  Box  6719,  Laguna  Niguel.  CA  92677- 
6719.  Hours:  8  a.m.  to  4  p.m..  Monday 
through  Friday.  Telephone;  (714)  643- 
4241. 

(k)  National  Archives-Pacific 
Northwest  Region.  6125  Sand  Point 
Way.  Seattle,  WA  98115,  Hours;  8  a.m. 
to  4  p.m.,  Monday  through  Friday. 
Telephone;  (206)  526-6507. 

(1)  National  Archives-Alaska  Region, 
654  West  3rd  Avenue,  Anchorage,  AK 
99501.  Hours:  8  a.m.  to  4  p.m.,  Monday 
through  Friday.  Telephone:  (907)  271- 
2441. 

PART  1254-AVA1LABILUY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

5.  The  authority  citation  for  part  1254 
continue  to  read  as  follows: 

Authority:  44  U5.C.  2101-2118. 

6.  Section  1254.2  is  amended  by 
revising  paragraph  [a)  to  read  as 
follows: 

§  1254.2    Location  of  records  and  hours  of 
use. 

(a)  Researchers  should  identify  the 
location  of  the  records  needed.  Inquiries 
may  be  addressed  to  the  National 
Archives  (NNRS).  Washington.  DC 
20408. 
•        *        •        *        * 

7.  Section  1254.4  is  amended  by 
redesignating  paragraphs  (d)  through  (f) 
as  paragraphs  (e)  through  (g)  and  by 
adding  new  paragraph  (d)  to  read  as 
follows: 


§  12S4.4    nasesich  procedurae. 

«        *        *        *        • 

(d)  A  researcher  will  not  be  issued  a 
researcher  identification  card  if  the 
branch  chief  or  director  of  the  relevant 
repository  determines  that; 

(1)  The  records  which  the  researcher 
wishes  to  use  are  not  in  the  legal 
custody  of  NARA;  or 

(2)  The  researcher  is  not  interested  in 
records  maintained  by  NARA  but  in 
information  contained  in  secondary 
sources  available  at  other  institutions. 

8.  Section  1254.12  it  revised  to  read  as 
follows: 

$1254.12    Researcher'a  responattXIIty  for 
records. 

(a)  The  research  room  atttendant  may 
limit  the  quantity  of  records  delivered  to 
a  researcher  at  one  time.  The  researcher 
must  sign  for  the  records  received.  The 
researcher  is  responsible  for  all  records 
delivered  to  him/her  until  he/she 
returns  them.  When  the  researcher  is 
finished  using  the  records,  the  records 
should  be  returned  to  the  research  room 
attendant  The  reference  service  slip 
that  accompanies  the  records  to  the 
research  room  must  not  be  removed.  If 
asked  to  do  so,  the  researcher  must 
return  records  as  much  as  15  minutes 
before  closing  time.  Before  leaving  a 
research  room,  even  for  a  short  time,  a 
researcher  must  notify  the  research 
room  attendant  and  place  all  records  in 
their  proper  containers. 

(b)  When  microfilm  is  available  on  a 
self-service  basis,  research  room 
attendants  may  assist  researcher  in 
identifying  which  roll(s)  of  film  contains 
the  information  of  interest,  but  the 
researcher  is  responsible  for  locating  the 
roll(s).  Unless  otherwise  permitted,  a 
researcher  is  limited  to  one  roll  of 
microfilm  at  a  time.  After  using  each 
roll,  the  researcher  must  refile  the  roll  of 
microfilm  in  the  location  from  which  its 
was  removed,  unless  instructed 
otherwise. 

9.  Section  1254.20  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§1254^    Conduct 
*        •        •        *        • 

(c)  Withdrawal  of  research  privileges 
for  researchers  not  required  to  have  a 
researcher  identification  card.  If 
researchers  who  are  not  required  to 
have  researcher  identification  cards 
refuse  to  comply  with  the  rules  and 
regulations  of  a  NARA  facility  or  by 
their  actions  demonstrate  that  they 
present  a  danger  to  NARA  property  or  a 
danger  or  nuisance  to  other  researchers 
or  employees,  NARA  may  withdraw  all 
research  privileges.  A  researcher  whose 
research  privileges  are  withdrawn  under 


this  paragraph  will  lose  research 
privileges  at  all  NARA  research  rooms, 
including  those  for  which  no  researcher 
identification  card  is  required.  A 
researcher  whose  research  privileges 
have  been  withdrawn  may  not  apply  for 
a  researcher  identification  card,  or  for 
readmittance  to  research  rooms  not 
requiring  a  research  card,  until  research 
privileges  have  been  restored  (see 
below).  A  researcher  whose  research 
privileges  are  withdrawn  under  this 
paragraph  will  be  sent  a  written  notice 
of  the  reasons  for  the  withdrawal  within 
3  workdays.  The  researcher  has  30 
calendar  days  after  the  withdrawal  to 
appeal  in  writing  to  the  Archivist  of  the 
United  States  (address:  National 
Archives  and  Records  Administration 
(N).  Washington,  DC  20408)  for 
reinstatement  of  research  privileges.  The 
Archivist  of  the  United  States  has  30 
calendar  days  from  receipt  of  the  appeal 
to  decide  whether  or  not  to  reinstate  the 
research  privileges.  If  the  withdrawal  is 
upheld  or  if  no  appeal  is  made,  the 
researcher  may  request  reinstatement  of 
privileges  no  earlier  than  180  calendar 
days  from  the  date  the  privileges  were 
revoked.  If  readmission  to  a  NARA 
facility  poses  a  threat  to  the  safety  of 
persons  or  property.  NARA  may 
continue  to  extend  the  withdrawal 
period  for  180-day  periods.  The 
researcher  will  be  notified  in  writing  of 
all  such  extensions  within  3  workdays 
of  .NARA  receiving  a  request  for 
reinstatement  of  research  privileges.  The 
researcher  may  appeal  any  decision  to 
extend  the  withdrawal  of  research 
privileges  to  the  Archivist  of  the  United 
States.  All  appeals  must  be  made  in 
writing  to  the  Archivist  of  the  United 
States  within  30  calendar  days  of  the 
decision  being  appealed. 

10.  Section  1254.26  is  amended  by 
redesignating  paragraphs  (a)  through  (f) 
as  paragraphs  (b)  through  (g),  by  adding 
a  new  paragraph  [a]  and  revising  the 
newly  redesignated  paragraph  (b)  to 
read  as  follows: 

S  1254.26    Additional  rules  for  use  Of 
raaaarch  rooms  in  the  National  Archtwea 
and  Washington  National  Recorda  Center 
twildings. 

(a)  Admission  to  research  rooms  in 
the  National  Archives  Building  and 
Washington  National  Records  Center  at 
which  onginal  records  are  made 
available  is  limited  to  individuals 
examining  and/or  copying  records  and 
other  materials  in  the  legal  custody  of 
the  National  Archives  and  Records 
Administration.  Children  under  the  ape 
of  16  will  not  be  admitted  to  these 
research  rooms  unless  they  have  been 
granted  research  privileges  Students 
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under  the  age  of  16  who  wish  to  perform 
research  on  original  documents  must 
apply  in  person  to  the  Chief  of  the 
Reference  Services  Branch  and  present 
a  letter  of  reference  from  a  teacher. 
Students  under  the  age  of  16  who  have 
been  granted  research  privileges  will  be 
required  to  be  accompanied  in  the 
research  room  by  an  adult  with  similar 
privileges,  unless  the  Chief  of  the 
Reference  Services  Branch  specifically 
waives  this  requirement  with  respect  to 
individual  researchers. 

(b]  The  procedures  in  paragraphs  (c) 
through  (g)  of  this  section  shall  apply  to 
all  research  rooms  in  the  National 
Archives  and  Washington  National 
Records  Center  buildings,  except  the 
Microfilm  Research  Room  and  the 
Motion  Pictures  Research  Room  in  the 
National  Archives  Building.  These 
procedures  are  in  addition  to  the 
procedures  specified  elsewhere  in  this 

part. 

•  «        •        *        • 

11.  In  S  1254.38.  paragraph  (e)  is 
revised  to  read  as  follows. 

§  12S4^    FrMdom  of  Information  Act 
rvquMts. 

•  •        t        •        • 

(e)  Denial  of  access.  Denials  under  the 
FOIA  of  access  to  archives  are  made  by 
the  appropriate  director  of  a  Presidential 
hbrary  or  a  regional  archives  or  the 
Assistant  Archivist  for  the  National 
Archives,  who,  within  10  workdays, 
shall  notify  the  requester  of  the  reasons 
for  the  denial  and  of  the  procedures  for 
appeal. 

•  *        •        «        • 

12.  Section  1254.71  is  revised  to  read 
as  follows: 

S  12S4.71    RMaarclw  UM  of  th«  t«lf- 
•ervlca  card-oparatad  coplara  In  tha 
National  Arcfilvaa  Building  and  tt>a 
WaaMngton  National  Racorda  Cantar. 

(a)  General.  Self-service  card- 
operated  copiers  are  located  in  research 
rooms  in  the  National  Archives  Building 
and  the  Washington  National  Records 
Center.  Other  copiers  set  aside  for  use 
by  reservation  are  located  in  designated 
research  areas.  Procedures  for  use  are 
outlined  in  paragraphs  (b)  through  (g)  of 
this  section. 

(b)  Hours  of  use. 

(1)  Copiers  located  in  research  rooms 
in  the  National  Archives  Building  and 
the  Washington  National  Records 
Center  may  be  used  until  15  minutes 
prior  to  closing  of  research  room.  There 
is  a  three-minute  time  limit  on  these 
copiers  when  others  are  waiting  to  use 
the  copier.  Researchers  wishing  to  copy 
large  quantities  of  records  should  see  a 
staff  member  in  the  research  room  to 


reserve  a  copier  for  an  extended  time 
period. 

(2)  Reserved  self-service  copiers 
located  in  the  designated  research  area 
on  the  second  floor  of  the  National 
Archives  Building  may  be  used  between 
9  a.m.  and  12  noon  and  between  1  p.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  reserved 
self-service  copier  located  in  the 
designated  research  area  at  the 
Washington  National  Records  Center 
may  be  used  between  the  hours  of  8  a.m. 
and  12  noon  and  between  1  p.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

(i)  Copiers  may  be  reserved  for  one 
hour  at  a  time  in  the  National  Archives 
Building  and  for  one-half  hour  at  a  time 
in  the  Washington  National  Records 
Center.  Another  appointment  may  be 
reserved  after  completing  the  scheduled 
appointment.  The  appointment  may  be 
forfeited  if  the  researcher  does  not 
arrive  within  10  minutes  after  the 
scheduled  time. 

(ii)  If  an  appointment  must  be 
canceled  due  to  copier  failure.  NARA 
will  make  every  effort  to  schedule  a  new 
mutually  agreed-upon  time.  However, 
NARA  will  not  displace  researchers 
whose  appointments  are  not  affected  by 
the  copier  failure. 

(c)  Copying  procedures. 

(1)  Individual  documents  to  be  copied 
shall  be  tabbed  in  accordance  with  the 
procedures  governing  the  tabbing  of 
documents  and  returned  to  their 
container.  The  researcher  room 
attendant  will  examine  the  records  to 
determine  whether  they  can  be  copied 
on  the  self-service  copier.  The  chief  of 
the  branch  administering  the  research 
room  will  review  the  determination  of 
suitability  if  asked  to  do  so  by  the 
researcher. 

(2)  Researchers  using  the  reserved 
copiers  must  submit  the  containers  of 
records  to  the  attendant  for  review  at 
least  one  hour  prior  to  the  schedule 
appointment.  The  research  room  staff 
will  deliver  the  containers  to  the 
designated  area  where  the  reserved 
copiers  are  located.  Researchers  using 
self-service  copiers  located  in  the 
research  room  will  transport  their 
containers  of  records  to  the  copier 
themselves. 

(3)  Researchers  may  copy  from  only 
one  box  and  one  folder  at  a  time.  After 
copying  the  records,  the  researcher  must 
show  the  original  records  and  the  copies 
to  a  research  room  attendant. 

(d)  Records  not  suitable  for  self- 
service  copying. 

The  following  types  of  records  may 
not  be  copied  on  the  self-service  copiers: 

(1)  Bound  archival  volumes; 


(2)  Records  fastened  together  by 
staples,  clips,  acco  fasteners,  rivets,  or 
similar  fasteners,  where  folding  or 
bending  records  may  cause  damage; 

(3)  Records  larger  than  11  inches  by  14 
inches; 

(4)  Records  with  uncanceled  security 
classification  markings; 

(5)  Records  with  legal  restrictions  on 
copying;  and 

(6)  Records  which,  in  the  judgment  of 
the  research  room  attendant,  are  in  poor 
physical  condition. 

(e)  Cancellation  of  security 
classification  markings. 

(1)  Security  classification  markings 
(RESTRICTED,  CONFIDENTIAL. 
SECRET,  TOP  SECRET,  and  others)  on 
declassified  records  must  be  properly 
canceled  before  docum.ents  are  copied. 
Only  a  NARA  staff  member  can  cancel 
security  markings.  Properly  declassified 
documents  will  bear  the  declassification 
authority. 

(2)  Researchers  may  not  remove  from 
the  research  room  copies  of  documents 
bearing  uncanceled  classification 
markings.  Copies  of  documents  with 
uncanceled  markings  will  be 
confiscated. 

(3)  When  individual  documents  are 
being  copied,  the  research  room  staff 
will  cancel  the  classification  markings 
on  each  page  and  will  place  the 
declassification  authority  on  the  first 
page  of  each  document.  If  the  researcher 
is  copying  only  selected  pages  from  a 
document,  the  researcher  m'lst  make  a 
copy  of  the  first  page  bearing  the 
declassification  authority  and  attach 
that  page  to  any  subsequent  page(s) 
copied  from  the  document.  This 
declassification  authority  must  be 
presented  to  the  guard  when  copies  of 
documents  are  removed  from  the 
research  room  and/or  the  building. 

(4)  Researchers  using  the  reserved 
copiers  are  provided  with  a 
declassification  strip  which  is  attached 
to  the  copier.  The  strip,  which  is 
reproduced  on  each  page  copied, 
cancels  the  security  markings. 

(f)  Purchasing  debitcards  for  copiers. 

Researchers  may  use  cash  to  purchase 
a  debitcard  from  a  vending  machine 
during  the  hours  that  self-service  copiers 
are  in  operation.  Additionally, 
debitcards  may  be  purchased  with  cash, 
check,  money  order,  or  funds  from  an 
active  deposit  account  from  the 
Cashier's  Office  located  in  room  &-1  of 
the  National  Archives  Building,  between 
the  hours  of  8:45  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  During  the  evening  and 
weekend  hours,  the  research  room 
supervisor  can  make  change  for  $20  or 
less,  The  debitcard  will,  when  inserted 
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into  the  copier,  enable  the  user  to  make 
copies,  for  the  appropriate  fee,  up  to  the 
value  on  the  debitcard.  Researchers  may 
add  value  to  the  debitcard  by  using  the 
vending  machine.  The  fee  for  self- 
service  copies  is  found  in  S  1258.12  of 
this  chapter. 

(g)  Refunds  of  unused  amounts  on 
debitcards. 

(1)  To  obtain  a  refund  of  any  unused 
amount  on  a  debitcard.  a  researcher 
must  bring  the  debitcard  to  the  Cashier's 
Office  in  room  G-1  of  the  National 
Archives  Building.  Cash  refunds  for 
debitcards  are  currently  limited  to  $10.00 
or  less.  Refunds  due  for  more  than 
SlO.OO  are  currently  paid  by  U.S. 
Treasury  check  in  approximately  6-8 
weeks.  NARA  may  increase  the 
maximum  cash  refund  amount  upon 
waiver  by  the  U.S.  Department  of  the 
Treasury  of  applicable  regulatioiL 
Refunds  due  on  debitcards  obtained 
using  funds  from  a  deposit  account  will 
be  made  by  crediting  the  refund  to  the 
deposit  account. 

(2)  An  NATF  Form  30A,  Request  for 
Debit  Card  Refund  or  Credit,  must  be 
submitted  to  the  Cashier's  Office.  The 
form  is  available  from  the  research  room 
staff  or  the  Cashier.  During  evening 
hours  and  on  Saturdays,  researchers 
should  enclose  the  completed  form  pnd 
debitcard  in  a  preaddressed  envelope. 
also  available  in  the  research  room.  The 
envelope  may  be  dropped  through  the 
mail  slot  in  room  G-1  or  mailed  to  the 
Cashier, 

PART  1280— PUBLIC  USE  OF 
FACILITIES 

13.  The  authority  citation  for  part  1280 
continues  to  read: 

Autliority:  44  U.S.C.  2104(a). 

14.  A  new  §  1280.2  is  added  to  read  as 
follows: 

§  1 280.2    Admittance  of  chOdren  under  the 
age  of  16. 

Children  under  the  age  of  16  vfiW  not 
be  admitted  to  NARA  facilities  unless 
accompanied  by  an  adult.  Children 
under  the  age  of  16  must  be  supervised 
by  the  accompanying  adult  at  all  times 
while  on  NARA  property.  The  director 
of  a  NARA  facility  may  authorize  a 
lower  age  limit  for  admission  of 
unaccompanied  children  to  meet  local 
circumstances,  e.g..  students  who  have 
been  given  permission  to  conduct 
research  without  adult  supervision. 

Dated:  January  3, 1991. 
Don  W.  Wilion. 
Archivist  of  the  United  StO^s. 
[FR  Doc.  91-1371  Filed  l-lft-Bl:  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  601 

Procurement  Manual;  MIsceilaneous 

Amendments 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  issue  4  of  the 
Procurement  Manual.  The  revisions  are 
explained  below  in  the  Supplementary 
Information. 

EFFECTIVE  DATE:  January  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  D.  McGinn,  (202)  268-4638. 

SUPPLEMENTARY  INFORMATION:  The 

Procurement  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR 
601.100),  is  amended  by  the  issue  of 
Transmittal  Letter  4,  which  is  a 
complete  revision  of  the  Manual.  This 
Transmittal  Letter  contains  numerous 
substantive  and  editorial  changes, 
including  all  revisions  made  to  the 
Procurement  Manual  since  December  1. 
1989.  when  Transmittal  Letter  3  was 
issued.  Accordingly,  it  picks  up  all 
changes  published  in  the  Postal  Bulletin. 

In  accordance  with  39  CFR  601.105, 
notice  of  these  changes  is  hereby 
published  in  the  Federal  Register  and 
the  text  of  the  changes  is  filed  with  the 
Director,  Office  of  the  Federal  Register. 
Subscribers  to  the  basic  manual  will 
receive  these  amendments  from  the 
Postal  Service.  (For  other  availability  of 
the  Procurement  Manual,  see  39  CFR 
601.104.) 

Explanation  of  Changes 

Chapter  1 

This  chapter  was  completely  revised 
primarily  for  clarity.  Only  the 
substantive  changes  noted  below  are 
marked  by  change  bars. 

1.2.2.d.4  replaces  1.2.2.d.3  and  changes 
the  frequency  of  required  Procurement 
Policy  Committee  Meetings  from  semi- 
annual to  annual. 

1.7.2.b.5  has  been  added  to  allow  the 
contracting  officer  to  waive  the 
prohibition  against  contracting  with  a 
postal  employee  should  the  employee 
have  patent  or  other  license  rights  which 
the  Postal  Service  wishes  to  acquire. 

1.7.3.b.2  has  been  added  to  allow 
contractors  access  to  mail-cover 
information  in  the  course  of  contract 
performance,  and  to  point  out  their 
rights,  responsibihties,  and  liabilities. 


Chapter  2 

2.1.3  has  been  revised  to  delete  the 
requirement  for  long-range 
comprehensive  procurement  plans  for 
all  procurements  over  $50,000.  These 
plans  are  replaced  by  annual  summary 
plans,  and  by  an  increased  emphasis  on 
market  research.  A  new  part  2.1.4  was 
also  added,  and  minor  editorial  changes 
were  made  to  parts  2.1.5  and  2.1.7. 

2.2.1. b.3  has  been  revised  to 
emphasize  that  in  certain  cases 
contractors  must  maintain  an  inspection 
system  in  accordance  with  MIL  I  45K)8, 
Inspection  System  Requirements. 

2.2.5  is  revised  as  previously 
published  in  Postal  Bulletin  21754,  l/ll/ 

9a 

Chapters 

3.1.5  is  revised  to  update  terminology 
and  the  catalog-ordenng  address. 

Chapter  4 

4.1.2.k.4  has  been  added  to  allow 
contracting  officers  to  release  a 
solicitation  mailing  list  under  the  terms 
of  The  Freedom  of  Information  Act. 

4.1.3  now  includes  text  previously 
included  in  part  4.1.8.  Mistakes  in 
Proposals.  Part  4.1.6  has  not  been 
replaced. 

4.1.4.d  has  been  revised  to  delete  the 
requirement  for  a  noncompetitive 
justification,  when  a  single  proposal  is 
received  in  response  to  a  solicitation. 

4.2.1,  4.2.2.  and  4.2.3  have  been  revised 
to  emphasize  that  simplified  purchases 
are  awarded  on  the  basis  of  best  value 
to  the  Postal  Service.  This  revision  also 
allows  the  use  of  other  evaluation 
factors  when  employing  simplified 
purchasing  procedures. 

4.5.7.g  deletes  the  requirement  that  a 
contracting  officer  send  a  report  of  the 
protest  to  the  responsible  APMG. 

Chapter  6 

6.2.7  has  been  added  to  direct 
contracting  officers  on  what  actions  to 
take  if  a  supplier  declares  bankruptcy, 
and  directs  contracting  officers  to 
include  Clause  6-1,  Bankruptcy,  in  all 
solicitations  and  contracts  not  awarded 
using  simphfied  procedures. 

Chapter  8 

Exhibit  8.1.2  has  been  expanded  to 
include  the  APMG.  Dehvery, 
Distribution  and  Transportation 
Department  as  both  the  policy- 
originating  and  approving  official  for 
mail  transportation  contracts. 

8.3. 3. c  has  been  added  to  direct 
contracting  officers  on  the  use  of  the 
new  ProNision  8-3,  System  Integrity. 
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Chapter  9 

9.2.1.C  has  been  revised  to  direct 
contracting  officers  to  provide  to  the 
Patent.  Intellectual  Property.  Data  and 
Software  Rights  Subcommittee  alternate 
proposals  which  may  give  a  supplier 
greater  rights  in  an  invention  made  in 
the  course  of  a  contract. 

Chapter  10 

10.2.4.d  has  been  revised  as 
previously  published  in  Postal  Bulletin 
21769.  8/9/90. 

10.3.2.b  has  been  revised  to  reflect 
The  United  States— Canada  Free  Trade 
Agreement  Implementation  Act  of  1988. 

Chapter  11 

11.1.2.d  has  been  revised  to  show  that 
the  Postal  Service  is  mandated  by 
Federal  law  to  design,  lease,  and 
construct  buildings  that  are  accessible 
to  the  physically  handicapped  under 
The  Architectural  Barriers  Act  of  1968 
(PL  90-^80).  as  amended. 

Appendix  A 

A.3.4  has  been  revised  to  allow  the 
contracting  officer  to  release  a 
solicitation  mailing  list  under  the  terms 
of  The  Freedom  of  Information  Act. 

Provision  ft-3  is  a  new  provision  that 
has  been  added  to  ensure  that  the 
integrity  of  a  Postal  Service  mainframe 
computer  is  guaranteed  when  a  third- 
party  software  vendor  adds  a  software 
package  to  the  mainframe. 

Appendix  B 

Clause  1-7  is  a  new  clause  that  has 
been  added  to  protect  mail-cover 
information  required  by  a  contractor  in 
the  course  of  contract  performance.  The 
clause  also  prohibits  the  reproduction  of 
address  information  and  contains 
subcontracting  and  indemnification 
provisions- 
Clauses  2-1  has  been  revised  to 
correct  duplicate  and  inconsistent 
language. 

Clause  2-9  is  revised  as  previously 
published  in  Postal  Bulletin  21754, 1/11/ 
90. 

Clause  6-1  is  a  new  clause  that  has 
been  added  to  direct  contractors  to 
furnish  written  notification  to  the 
contracting  officer  should  they  enter  into 
proceedings  relating  to  bankruptcy. 

Clause  10-17  has  been  revised  as  a 
result  of  The  United  States-Canada  Free 
Trade  Agreement  Implementation  Act  of 
1988. 

Appendix  F  is  updated  to  reflect  the 
changes  in  this  transmittal  letter. 

List  of  Subjects  in  39  CFTt  Part  601 

Government  procurement.  Postal 
Service,  Incorporation  by  reference. 


PART  601-{  AMENDED] 

1.  The  authority  citation  for  part  601 
continues  to  read  as  follows: 

Authority:  5  U  S  C.  552(a);  39  U.S.C.  401. 
404,  410.  411.  2008.  5001-5605. 

2.  In  consideration  of  the  foregoing, 
the  table  at  the  end  of  S  601.105  is 
amended  by  adding  at  the  end  thereof 
the  following: 

$601. IDS    Amendment*  to  tt» 
Procurement  ManueL 


Transmittal 
lener 

Dated 

Federal  Hegiatef 
publication 

Jaa  1.  1981 

56  FB  [insefl  FR 
page  number] 

Stanley  F.  Mire*. 

Assistant  General  Counsel,  Legislative 

Division. 

|FR  Doc.  91-1327  Filed  1-18-91:  8:45  ami 

WLUNO  COOC  T710-11-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaKt)  Care  Financing  Administration 

42  CFR  Parts  410  and  411 

IBPO-720-F1 

Medicare  Program;  Payment  to 
Federally  Funded  Heattti  Faculties 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Technical  amendments. 


SUMMAMY:  Final  regulations  published 
on  October  11. 1989,  at  54  FR  41736 
redesignated  42  CFR  405.312  as  42  CFR 
411.8  and.  more  specifically, 
redesignated  S  405.312(0  as  S  411.8(b)(6). 
In  the  redesignation  of  $  405.312(f).  we— 

1.  Unintentionally  omitted  a  word  that 
characterized  certain  funds  and 
facihties  as  'Federal';  and 

2.  Overlooked  the  need  to  reflect,  in  42 
CFR  part  410,  the  rules  for  Medicare 
payments  to  Federally  funded  health 
centers. 

This  document  corrects  those  errors 
by  amending  Si  410.152  and  411.8. 

EFFICTIVI  dati:  These  amendments  are 
effective  as  of  November  13, 1989,  the 
effective  date  of  the  final  rule  that 
contained  the  errors. 
FOR  FURTHIR  INFORMATION  CONTACT 
Luisa  V.  Iglesias,  (202)  245-0383. 
SUPPiXMENTARY  INFORMATION:  In  Order 
to  ensure  clear  understanding  of  the 
policy  on  Medicare  payment  to 


Federally  funded  health  facilities,  we 
have  made  the  following  changes: 

1.  Amended  S  410.152  to— 

•  Include  in  paragraph  (a)(l)(iii)  the 
phrase  "charges  related  to  reasonable 
costs"; 

•  Add  a  new  paragraph  (j)  to  specify 
amount  of  payment  to  these  facilities; 
and 

•  Referred  to  the  added  paragraph  (j) 
in  paragraph  (a)(l)(iii). 

2.  Revised  S  411.8(b)(6)  to  describe 
more  precisely  the  facilities  that  ar^ 
paid  in  accordance  with  §  410.152(j). 

List  of  Subjects 

42  CFR  part  410 

Health  facilities.  Health  professions. 
Kidney  diseases,  Laboratories, 
Medicare.  Rural  areas.  X-rays, 

42  CFR  part  411 

Medicare,  Recovery  against  third 
parties,  Secondary  payments. 

42  CFR  chapter  IV  is  amended  as  set 
forth  below: 

PART  410-{AMENDED1 

1.  The  autnority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  1102, 1832. 1833, 1835. 
1861(r),  (8)  and  (cc),  1871m  and  1881  of  the 
Social  Security  Act  (42  U.S.C.  1302, 1395K, 
13951, 1395n,  1395x(r),  (s).  and  (cc),  1395hh. 
and  1395rr). 

2.  In  S  410.152,  paragraphs  (a)(l)(iii) 
and  (a)(2)  introductory  text  are  revised 
and  a  new  paragraph  (j)  is  added,  to 
read  as  follows: 

5  410.152    Amounts  of  payment 

(a)  General  provisions— (1)  Exclusion 
from  incurred  expenses. ' 

(iii)  In  the  case  of  services  payable 
under  a  formula  that  takes  into  account 
reasonable  charges,  reasonable  costs, 
customary  charges,  customary  (insofar 
as  reasonable)  charges,  charges  related 
to  reasonable  costs,  fair  compensation, 
a  pre-treatmenl  prospective  payment 
rate,  or  a  standard  overhead  amount,  or 
any  combination  of  two  or  more  of  these 
factors,  expenses  in  excess  of  any  factor 
taken  into  account  under  that  formula. 

•  •        •        •        • 

(2)  Other  applicable  provisions. 
Medicare  Part  B  pays  for  incurred 
expenses  the  amounts  specified  in 
paragraphs  (b)  through  (j)  of  this  section, 
subject  to  the  following: 

•  •        •        • 

(j)  Amount  of  payment:  Services  of 
Federally  funded  health  facilities. 
Medicare  Part  B  pays  80  percent  of 
charges  related  to  the  reasonable  costs 
that  a  Federally  funded  health  facility 
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incurs  in  furnishing  the  services.  See 
§  411.8(b)(6)  of  this  chapter. 

PART  411— {AMENDED] 

3.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1862  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302. 1395y, 
and  13g5hh). 

4.  In  S  411.8.  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

S  4 1 1J    Services  paid  for  by  a  Government 
entity. 

«  *  «  *  * 

(b)  Exceptions.  *  *  * 

(6)  Services  furnished  by  a  public  or 
private  health  facihty  that — 

(i)  Is  not  a  Federal  provider  or  other 
facility  operated  by  a  Federal  agency; 

(ii)  Receives  U.S.  government  funds 
under  a  Federal  program  that  provides 
support  to  facilities  that  furnish  health 
care  services: 

(iii)  Customarily  seeks  payment  for 
services  not  covered  under  Medicare 
from  all  available  sources,  including 
private  insurance  and  patients'  cash 
resources;  and 

(iv)  Limits  the  amounts  it  collects  or 
seeks  to  collect  from  a  Medicare  Part  B 
beneficiary  and  others  on  the 
beneficiary's  behalf  to: 

(A)  Any  unmet  deductible  applied  to 
the  charges  related  to  the  reasonable 
costs  that  the  facility  incurs  in  providing 
the  covered  services; 

(B)  Twenty  percent  of  the  remainder 
of  those  charges; 

(C)  The  charges  for  noncovered 
services. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.744.  Medicare — 
Supplementary  Medical  Insurance] 

Dated:  December  11, 1990. 
FredWlrth. 

Acting  Deputy  Assistant  Secretary  for 
Information  Resources  Management. 
[FR  Doc.  91-1333  Filed  1-18-91,  8:45  am] 

BILUfM  COOC  411IM)1-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  Hearir>gs  and  Appeals 
43  CFR  Part  4 

RIN  1094-AA37 

Special  Rules  Applicable  to  Surface 
Coal  Mining  Hearings  and  Appeals 

AQENCY:  Office  of  Hearings  and 
Appeals.  Interior. 
action:  Final  rule. 


SUMMARY:  In  order  to  achieve  uniformity 
of  procedures  and  to  provide  for 
expedited  administrative  review  of  all 
permit-related  decisions  by  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcemisnt  (OSMRE),  the  Office  of 
Hearings  and  Appeals  adopts 
amendments  to  the  procedural  rules  for 
review  of  OSMRE  decisions  on 
applications  for  new  permits,  permit 
revisions,  permit  renewals,  the  transfer, 
assignment,  or  sale  of  rights  granted 
under  permit,  and  coal  exploration 
permits.  In  addition,  the  period  for  filing 
a  request  for  review  is  changed  to  begin 
with  the  day  a  permittee  or  applicant 
receives  a  written  decision  from  OSMRE 
by  certified  mail  rather  than  the  date  of 
publication  in  a  local  newspaper. 
EFFECTIVE  DATE:  February  21, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Will  A.  Irwin,  Administrative  Judge, 
Interior  Board  of  Land  Appeals,  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
Phone  703-235-3750. 
SUPPLEMENTARY  INFORMATION:  On 
October  22. 1987,  the  Office  of  Hearings 
and  Appeals  (OHA)  adopted  rules 
providing  procedures  for  administrative 
review  of  decisions  of  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  (OSMRE)  under  the 
permanent  regulatory  program 
established  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977,  30 
U.S.C.  1201-1328  (1982)  (the  Act), 
including  decisions  on  (1)  Apphcations 
for  new  permiU  (43  CFR  4.1360-4.1369), 
(2)  applications  for  permit  revisions, 
permit  renewals,  the  transfer, 
assignment,  or  sale  of  rights  granted 
under  permit,  and  permit  revisions 
ordered  by  OSMRE  (43  CFR  4.1370- 
4.1379).  and  (3)  applications  for  coal 
exploration  permits  (43  CFR  4.1380- 
4.1388).  52  FR  39521-39531  (Oct.  22, 
1987). 

On  March  8, 1989,  in  order  to  achieve 
uniformity  of  procedures  and  to  provide 
for  expedited  administrative  review  of 
all  permit-related  decisions,  OHA 
proposed  amendments  to  remove  the 
rules  in  43  CFR  4.1370-4.1379  and 
4.1380-4.1388  adopted  in  October  1987 
and  to  revise  the  rules  in  43  CFR  4.1360- 
4.1369  so  they  would  cover 
administrative  review  of  decisions 
provided  for  by  the  rules  that  were  to  be 
removed.  54  FR  9852-55  (Mar.  8, 1989); 
54  FR  10784-10794  (Mar.  15. 1989).  In 
addition,  it  was  proposed  to  amend 
I  4.1351  (adopted  in  October  1987)  by 
adding  a  sentence  providing  that  notice 
of  OSMRE's  preliminary  finding 
required  under  that  section  shall  be 
provided  by  certified  mail  or  by 


overnight  delivery  service,  if  the 
applicant  or  operator  has  agreed  to  bear 
the  expense  for  this  service,  and  to 
amend  {  4.1391(b)  (also  adopted  in 
October  1987)  by  providing  for  notice  of 
OSMRE's  written  determination  by 
certified  mail  or  by  overnight  delivery 
service  if  the  applicant  or  permittee  has 
agreed  to  bear  the  cost  for  this  service, 
rather  than  by  publication  in  a  local 
newspaper. 

Comments  were  received  by  the  close 
of  the  comment  period.  April  7, 1989. 
from  Peabody  Coal  Company,  the  Joint 
National  Coal  Association/American 
Mining  Congress  Committee  on  Surface 
Mining  Regulations,  and  jointly  from  the 
National  Wildlife  Federation  and  the 
Kentucky  Resources  Council.  Inc.  By 
notice  published  July  24. 1989.  the 
comment  period  was  reopened  until 
August  23. 1989,  at  the  request  of  the 
National  Wildlife  Federation  and  the 
Environmental  Policy  Institute,  who 
expressed  interest  in  commenting  on  the 
unpublished  decision  in  Peabody  Coal 
Co.  V.  United  States  of  .America,  CIV  86- 
502  PCT  CLH  (D.  Ariz..  Mar.  11, 1988). 
and  on  the  settlement  agreement  in 
Peabody  Coal  Co.  v,  Lujan.  Civil  No.  87- 
3462  (RCL)  [D.D.C..  filed  Dec.  21.  1987). 
which  stated  that  the  Department  would 
initiate  rulemaking  proceedings  to 
amend  43  CFR  4.1360-4.1388  and  that 
the  proposed  rules  published  on  March 
8. 1989  addressed  some  of  the  plaintiffs' 
concerns  in  that  case.  54  FR  30766  (July 
24, 1989).  Additional  comments  were 
filed  by  the  Hopi  Indian  Tribe  and, 
collectively,  by  the  National  Wildlife 
Federation,  the  Environmental  Policy 
Institute,  the  Kentucky  Resources 
Council,  Inc.  and  the  Western 
Organization  of  Resource  Councils  in 
response  to  this  notice. 

The  proposed  changes  and  the 
comments  concerning  them  are 
discussed  below. 

(1)43  CFR  4.1105 

In  light  of  the  removal  of  43  CFR 
4.1370-4.1379  and  4.1380-4.1388,  it  was 
suggested  that  the  references  to  these 
regulations  in  43  CFR  4.1105(a)(2) 
concerning  parties  be  deleted.  The 
suggestion  is  accepted. 

(2)  43  CFR  4.1109 

It  was  suggested  that  the  regulation 
concerning  service  of  documents  on  the 
Office  of  the  Solicitor  be  amended  to 
provide  the  current  jurisdictions  and 
addresses  of  the  field  offices.  The 
suggestion  is  accepted  and  43  CFR 
4.1109(a)  is  amended  accordingly. 
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(3)  43  CFR  4.1360 

It  was  proposed  to  smeod  43  CFR 
4.1300  to  indiide  within  the  scope  of 
|{  4.1360-4.1360  sdminittrative  review 
of  the  decisions  that  would  otherwise  be 
reviewed  under  the  rule*  proposed  for 
removal  in  43  CFR  4.1370-4.1379  (i.e., 
decisions  on  permit  revisions,  permit 
renewals,  and  the  transfer,  assignment 
or  sale  of  rights  granted  under  permit) 
and  in  85  4.1380-4.1388  (i.e.,  decisions 
on  coal  exploration  permits).  Two 
commenters  suggested  revising  the 
introductory  language  of  this  rule  by 
adding  the  italiciicd  words:  These 
rules  set  forth  the  exclusive  procedures 
for  administrative  review  of  decisions 
by 09^*RE concerning— •  *  '."The 
suggestion  is  based  on  a  case  in  which  a 
notice  of  appeal  was  Tiled  with  the 
Interior  Board  of  Land  Appeals  (IBLA) 
under  43  CFR  4.1271  from  an  order  of  an 
Administrative  Law  Judge  granting  a 
motion  to  dismiss  an  appeal  from  the 
approval  of  certain  surface  mining 
permits,  rather  than  a  petition  for 
discretionary  review  under  S  4.1389.  The 
Appellant  suggested  4.1271  was  the 
appropriate  regulation  because  the 
Administrative  Law  Judge's  action  did 
not  have  the  effect  of  "granting  or 
denying  a  permit"  and  was  not  a 
"decision"  (in  the  language  of  S  4.1369, 
see  52  FR  29528.  Oct.  22, 1987),  whereas 
j  4.1271(a)  provides  that  an  aggrieved 
party  may  file  a  notice  of  appeal  from  an 
order  or  decision  of  an  Administrative 
Law  judge  disposing  of  a  proceeding 
under  43  CFR  subpart  L  See  Tfie  Hopi 
Tribe  v.  Office  of  Surface  Mining 
Reclamation  &  Enforcement.  107  IBLA 
329  (1909).  The  Boards  decision  stated: 

ITJtie  intent  of  the  regulation*  in  43  CFR 
4.1360-09  is  to  guide  the  admimgtrative 
revi<>w  process  for  permit  approval  or 
disapproval  Therefore,  we  twiieve  the  proper 
interpretation  is  that  any  order  or  decision  of 
an  administrative  Law  judge  disposing  of  a 
permit  review  proceeding  is  subject  to  review 
only  in  accordance  with  43  CFR  4.1369. 

107  IBLA  at  330.  This  was  the  intent  of 
the  October  1987  regulations.  The 
commenters'  suggestion  is  therefore 
accepted. 

(4)43  CFR  4.1361 

It  was  proposed  to  amend  43  CFR 

4.1361  so  its  language  includes  a 
"permittee"  as  well  as  an  applicant  and 
applies  to  request  for  review  of  any 
decision  within  the  revised  scope  of 

S  4.1300.  There  were  no  comments  on 
this  proposed  change,  so  it  is  adopted. 

(5)  43  CFR  4.1362 

It  was  proposed  to  amend  43  CFR 

4.1362  to  provide  that  the  period  for 
filing  a  request  for  review  of  an  OSMRE 


decision  begins  on  the  day  an  applicant 
or  permittee  receives  the  written 
decision  by  cerlified  mail  or  by 
overnight  delivery  service,  if  the 
applicant  or  permittee  has  agreed  to 
bear  the  expense  for  this  service,  rather 
than  on  the  date  of  publication  in  a  local 
newspaper,  Similarly,  it  was  proposed 
to  amend  43  CFR  4  1351  by  adding  a 
sentence  providing  that  notice  of 
OSMRE's  preliminary  finding  shall  be 
provided  by  certified  mail  or  by 
overnight  delivery  service,  if  the 
applicant  or  operator  has  agreed  to  bear 
the  expense  for  this  service. 

Several  commenters  objected  to  the 
proposal  to  replace  notice  to  an 
applicant  or  pemiiltee  of  OSMRE's 
written  decisions  "by  publication  in  a 
local  newspaper  "  under  43  CV9.  4.1362 
(see  53  FR  39527  (Oct.  22, 1987))  with 
notice  "by  certified  mail  or  by  overnight 
delivery  service  if  the  applicant  or 
permittee  has  agreed  to  bear  the 
expense  for  this  service."  One 
commenter  argues  that  the  proposed 
amendment  violates  section  514(c)  of  the 
Act,  30  U.S.C.  1264(c)  (1982).  That 
section  provides  in  part 

Withm  thu-ty  days  after  the  applicant  is 
notified  of  the  final  decision  of  the  regulatory 
authoriry  on  the  permit  application,  the 
applicant  or  any  person  with  an  interest 
which  ks  or  may  Ise  adversely  affected  may 
request  a  hetmng  on  the  reasons  for  the  final 
determination.  The  regulatory  authority  shall 
hold  a  heanng  within  thirty  days  of  such 
request  and  provide  notification  to  all 
interested  parties  at  the  Ume  the  applicant  is 
so  notified. 

The  commenter  argues  that  the 
requirement  m  the  second  sentence  for 
notification  to  all  interested  parties  at 
the  same  time  as  the  apphcant  is 
notified  is  not  limited  to  notice  of  the 
hearing  provided  for  in  that  sentence  but 
includes  notification  of  the  decision  on 
the  permit  application  referred  to  in  the 
previous  sentence.  The  commenter 
states: 

Failure  to  re<}uire  "same  tmne"  notice  to  all 
interested  parties  of  the  decision  would 
violate  the  congressional  intent  to  encourage 
citizen  participation  in  the  appellate  process. 
The  dear  congressional  mtent  was  a  "level 
playing  field. '  that  all  interested  parlies 
receive  the  same  opportunity  for  noUce.  with 
no  opportunities  for  intentional  or 
unintentional  discrimination  against 
interested  parties  or  in  favor  of  the  appKcant 
or  permittee. 

The  commenter  argues  that  notice  of 
an  OSMRE  decision  to  persona  who  file 
comments  or  participate  in  an  informal 
conference  under  section  513(b)  of  the 
Act,  30  U.S.C.  1263(b)  (1982}— (see 
section  514(a),  30  U.S.C.  1264  (1982).  and 
30  CFR  773.19(b)(1))— is  insufficient 
because  it  does  not  include  persons  who 


did  not  file  or  participate,  e.g.,  those 
who  recently  moved  into  the  ares,  and 
because  section  514(c)  allows  "any 
person  who  is  or  may  be  adversely 
affected"  to  request  a  hearing- 

The  commenter  argues  that  any  rule 
must  satisfy  "two  basic,  statutorily 
mandated  priniciples:  (1)  Timely  notice 
of  the  decision,  at  the  time  the  applicant 
is  80  notified,  to  any  person  with  an 
interest  which  is  or  may  be  adversely 
affected;  and  (2)  clear  notice  to  all  sudi 
persons  of  the  deadline  for  filing  a 
request  for  review."  The  commenter 
suggests  providing  notice  either  by 
publication  in  a  local  newspaper  and  the 
Federal  Register  or  by  simultaneous 
certified  mail  and  publication  in  a  local 
newspaper  and  the  Federal  Register. 
"Simultaneous  publication  can  be 
assured  by  delaying  certified  mail  notice 
by  a  few  days  to  track  a  weekly 
newspaper  or  Federal  Register 
publication  schedule. "  the  commenter 
states. 

In  addition,  several  commenters 
suggest  that  beginning  the  period  for 
filing  a  request  for  review  with  the  day 
an  applicant  or  permittee  receives  the 
written  decision  by  certified  mail  denies 
equal  protection  of  the  law,  by 
discriminating  between  applicants  or 
permittees  and  citizens  without  a 
rational  basis,  and  deprives  interested 
persons  of  due  process  by  denying  them 
reasonable  notice  of  their  right  to  seek 
review. 

The  change  in  the  proposed 
amendment  of  the  rule  from  notice  of  the 
decision  by  newspaper  publication  to 
notice  by  certified  mail  or  overnight 
delivery  was  made  in  response  to  the 
argument  that  both  section  514(c)  and  30 
CFR  775.11  clearly  provide  30  days  to 
request  a  hearing  "after  the  applicant  is 
notified,"  and  that  newspaper 
publication  frequently  occurred 
considerably  later  than  an  applicant  had 
actually  received  his  permit.  At  least 
one  court  has  held  the  Department  may 
not  extend  this  time  by  redefining  when 
the  applicant  is  notified  to  be  when  a 
notice  is  published  in  a  newspaper. 
Peabody  Coal  Co.  v.  United  States  of 
America,  CIV  88-502  PCT  CLH  (D.  Ariz.. 
Mar.  11,1988). 

There  is  no  basis  for  a  claim  that  OSM  can 
unilaterally  add  a  requirement  for  newspaper 
publication  or  that  OMS  |sic)  can  hold  that 
the  permit  applicant  has  not  been  notified 
when  it  has  received  the  actual  permit. 
Moreover,  once  [the  applicant)  received  the 
permit.  OSM  had  no  authority  to  alter  the 
finality  of  that  decision  after  the  fact  by 
sending  the  letter  lenthening  [sic)  the  time  for 
appeals.  [Emphasis  in  original.) 
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Id.  at  8-9.  See  The  Hopi  Tribe  v.  Office 
of  Surface  Mining  Reclamation  & 
Enforcement.  109  IBLA  374  (1989). 

Section  514(c)  of  the  Act  requires 
neither  notice  of  an  OSMRE  decision,  at 
the  same  time  as  the  applicant  is 
notified,  to  any  person  with  an  interest 
which  is  or  may  be  adversely  affected, 
nor  notice  of  the  deadline  for  filing  a 
request  for  review  of  a  decision  to  all 
such  persons.  Section  514(c)  provides 
that  any  person  with  an  interest  that  is 
or  may  be  adversely  affected  may 
request  a  hearing  "[wjithin  thirty  days 
after  the  applicant  is  notified  of  the  final 
decision  of  the  regulatory  authority" 
(Emphasis  added).  The  "notification  to 
all  interested  parties  at  the  time  that  the 
applicant  is  so  notified  '  language  from 
the  second  sentence  of  section  514(c) 
quoted  above  applies  only  to  the  notice 
of  hearing.  The  "notified"  in  the 
previous  sentence  refers  to  notice  of  the 
final  decision  to  the  applicant. 

Section  513(a),  30  U.S.C.  1263(a) 
(1962),  requires  an  applicant  for  a 
surface  mining  permit  or  a  revision  of  a 
permit  to  place  an  advertisement  of  the 
ownership,  precise  location,  and 
boundaries  of  the  land  to  be  affected,  in 
a  local  newspaper  of  general  circulation 
in  the  locality  of  the  proposed  mine  at 
least  once  a  week  for  four  consecutive 
weeks.  This  requirement  is  elaborated  at 
30  CFR  773.13(a).  Any  person  having  an 
interest  which  is  or  may  be  adversely 
affected  may  file  written  objections  to 
the  application,  and  may  request  an 
informal  conference.  30  U.S.C.  1263(b) 
(1982):  30  CFR  773.13(b)(c).  If  an 
informal  conference  is  requested,  the 
regulatory  authority  must  advertise  its 
date  and  location  (which  must  be  in  the 
locality  of  the  proposed  mining)  in  a 
newspaper  of  general  circulation  at  least 
two  weeks  before  the  date.  30  U.S.C. 
1263(b);  30  CFR  773.13(c)(2){ii).  If  an 
informal  conference  is  held,  the 
regulatory  authority  must  furnish  the 
applicant  and  the  persons  who  are 
parties  to  that  administrative  proceeding 
the  written  finding  granting  or  denying 
the  permit.  30  U.S.C.  1284(a)  (1982).  If  no 
informal  conference  has  been  held,  the 
regulatory  authority  is  to  notify  the 
applicant.  30  U.S.C.  1264(b)  (1982).  30 
CFR  773.19(b)(1)  requires  the  regulatory 
authority  to  also  notify  each  person  who 
filed  comments  or  objections  to  the 
application,  even  if  no  conference  was 
held.  Thus,  the  statute  and  the 
regulations  provide  that  the  regulatory 
authority  must  provide  a  copy  of  its 
written  decision  to  the  applicant  for  a 
permit  and  to  any  person  who 
participated  in  an  informal  conference 
or  who  commented  on  or  objected  to  the 
apphcation,  but  not  to  anyone  who  may 


be  adversely  affected  by  the  decision 
but  has  not  participated. 

If  a  person  wishes  to  assure  that  he  or 
she  will  be  notified  of  a  Director's 
decision  on  the  permit,  the  filing  of  any 
comment,  however  brief,  will  create  that 
assurance.  Upon  receipt  of  the  decision, 
such  a  person  may  easily  inquire  as  to 
when  the  request  for  review  period 
expires. 

It  is  true,  as  the  commenter  notes,  that 
if  a  person  does  not  file  comments  or 
participate  in  an  informal  conference 
under  section  513(b).  he  or  she  will  not 
receive  written  notification  of  OSMRE's 
decision  on  the  application.  Nothing  in 
section  514(c)  requires  that  notice  of 
OSMRE's  decision  be  given  in  a  local 
newspaper  or  in  the  Federal  Register,  or 
both,  in  addition  to  notifying  the 
applicant,  as  the  commenter  suggests, 
and  we  believe  the  commenters 
suggestion  that  this  be  done  is  both 
administratively  cumbersome  and 
legally  inadvisable.  Failure  to  receive 
such  notification  in  no  way  vitiates  the 
right  of  any  person  who  is  or  may  be 
adversely  affected  by  an  OSMRE 
decision  to  file  a  request  for  a  hearing 
under  section  514(c);  it  simply  means  he 
or  she  must  take  the  initiative  to  monitor 
the  regulatory  authority's 
decisionmaking  and  to  learn  when  the 
applicant  received  the  decision  by 
certified  mail  or  overnight  delivery 
service.  The  regulatory  authority  will 
promptly  respond  to  an  informal  oral  or 
written  request  for  this  information. 
Placing  this  responsibility  on  those  who 
do  not  file  comments  or  participate 
neither  discriminates  irrationally  against 
such  persons  nor  deprives  them  of  due 
process  of  law. 

(6)  43  CFR  4.1363 

No  amendments  to  43  CFR  4.1363 
were  proposed.  However,  a  commenter 
urged  that  if  the  proposed  amendments 
of  43  CFR  4.1362  and  4.1391(b)  were  not  ' 
revised  to: 

ensure  that  interested  parties  have  a  full 
thirty  days  notice  of  the  deadline  [for  filing  a 
request  for  review],  it  is  essential  that  the 
information  provisions  of  (43  CFR  4.1363)  be 
modified.  This  could  be  done  without 
prolonging  the  proceedings  unduly  by 
clarifying  that  in  such  circumstances,  only  a 
bare-bones  notice  identifying  the  decision  for 
review  be  filed  by  the  deadline.  Then,  the  full 
detailed  package  could  be  specifically 
required  to  he  submitted  by  thirty  days  from 
the  date  the  party  received  notice  of  the 
decision.  *  '  *  If  a  person  discovers  through 
word  of  mouth  or  a  belated  newspaper 
publication  that  adverse  action  has  been 
taken  and  the  deadline  is  only  days  away,  it 
likely  will  not  be  possible  to  determine  the 
effect  of  such  action,  gather  all  the  required 
information,  decide  to  act,  and  submit  the 
information  in  a  timely  fashion.  *  '  *  In 


addition,  it  is  likely  that  interested  parties 
who  do  not  receive  a  full  thirty  days  notice 
may  be  forced  to  file  requests  for  review 
within  the  deadline  to  preserve  their  rights 
while  they  analyze  the  decision  more  fully  to 
make  a  final  determination  on  whether  to 
proceed. 

Although  OHA  recognizes  that  the  30- 
day  limitation  in  section  514(c)  for  fiUng 
a  request  for  review,  as  well  as  the 
statutory  requirement  that  "lt]he 
regulatory  authority  shall  hold  a  hearing 
within  thirty  days  of  [a]  request"  for  a 
hearing,  place  substantial  burdens  on  all 
parties  involved  in  the  administrative 
review  process,  timely  submission  of  all 
the  information  called  for  under  43  CFR 
4.1363(a)  is  required  in  order  to  give  all 
parties  a  fair  opportunity  to  prepare 
adequately  for  the  hearing.  As  the 
commenter  notes,  43  CFR  4.1363(c) 
provides  that  a  request  for  review  may 
be  amended  as  a  matter  of  nght  before 
an  answer  or  motion  is  filed  in  response 
to  it  under  4, 1363(b).  TTiis  is  as  much 
room  for  supplementing  the  request  as 
the  statutory  mandate  allows  unless  all 
parties  agree  under  43  CFR  4.1364  to  an 
extension  of  the  required  time  for 
holding  a  hearing.  The  commenter's 
suggestion  therefore  cannot  be  accepted 

(7)  43  CFR  4.1364 

It  was  proposed  to  amend  43  CFR 

4.1364  to  provide  that  unless  all  parties 
agree  to  an  extension  or  waiver,  the 
Administrative  Law  Judge  shall 
commence  a  hearing  within  30  days  of 
the  filing  of  a  request  for  review  of  an 
OSMRE  decision  and  notify  the 
applicant  or  permittee  and  all  interested 
parties  of  the  time  and  place  of  the 
hearing.  There  were  no  comments  on 
this  proposed  change,  so  it  is  adopted. 

(8)  43  CFR  4.1365 

It  was  proposed  to  amend  43  CFR 

4.1365  to  provide  that  the  filing  of  a 
request  for  review  would  not  stay  the 
effectiveness  of  the  OSMRE  decision 
pending  completion  of  administrative 
review.  There  were  no  comments  on  this 
proposed  change,  so  it  is  adopted. 

(9)  43  CFR  4.1366 

It  was  proposed  to  amend  43  CFR 

4.1366  by  adding  the  provisions  for 
burdens  of  proof  from  4.1376  and  4. 1386. 
There  were  no  comments  on  this 
proposed  change,  so  it  is  adopted. 

(10)  43  CFR  4.1367 

It  was  proposed  to  amend  43  CFR 
41367  by  revising  the  heading  to  apply 
to  temporarj'  relief  from  any  OSMRE 
decision.  There  were  no  comments  on 
this  proposed  change,  so  it  is  adopted. 
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(llj  43  CfR  4.1308 

It  was  proposed  to  amend  43  CFR 
4.1368  to  provide  that  unless  all  parties 
agree  to  an  extension  or  waiver,  the 
Administrative  Law  Judge  shall  issue  a 
written  decision  within  30  days  of  the 
date  the  hearing  record  is  closed.  There 
were  no  continents  on  this  proposed 
change,  so  it  is  adopted. 

(12)  43  CFR  41369 

It  was  proposed  to  amend  43  CFR 
4.1366  to  provide  that  any  party 
aggrieved  by  a  decision  of  an 
Administrative  Law  judge  may  file  a 
petition  for  discretionary  review  with 
the  Board  withia  30  days  of  receipt,  or. 
alternatively,  seek  judicial  review.  If  a 
petition  for  discretionary  review  is  filed, 
the  Board  must  issue  a  decision  denying 
it  or  granting  it  and  deciding  the  merits 
within  60  days  of  the  date  for  filmg 
responses  to  it.  There  were  no 
comments  on  these  proposed  changes, 
so  they  are  adopted. 

(13)  43  CFR  41391 

It  was  proposed  to  amend  43  CFR 
4.1391(b)  to  provide  for  Tiling  of  a 
request  for  review  within  30  days  after 
the  applicant  or  permittee  is  notified  by 
OSMRE  of  the  written  determination, 
either  by  certified  mail  or  by  overnight 
delivery  service,  rather  than  by 
publication  in  a  local  newspaper. 

It  was  suggested  that,  because  of  the 
importance  of  OSMRE  determinations 
under  30  CFR  part  761  and  the 
heightened  public  interest  in  those 
determinations,  the  time  for  filing  a 
request  for  review  of  a  determination 
under  part  761,  when  made  separately 
from  an  application  for  a  permit,  should 
begin  30  days  after  receipt  of  the 
determination  for  those  who  receive  it 
by  certified  mail  or  overnight  delivery 
service  and  30  days  after  publication  of 
notice  in  the  Federal  Register  that  the 
decision  has  been  issued  for  those  who 
do  not. 

A  determination  on  an  application  for 
valid  existing  rights  or  other 
determination  under  part  761  may  be 
made  either  in  conjunction  with  the 
filing  of  an  application  for  a  permit  to 
mine  the  coal  that  is  the  subject  of  the 
part  761  application,  or  separately.  See 
52  FR  39525  (Oct.  22. 1967).  When 
OSMRE  makes  a  separate  determination 
on  a  part  781  apphcation  that  is  filed 
independently  of  a  permit  application, 
the  requirement  of  section  514(c)  that  a 
request  for  a  hearing  on  a  decision  on  a 
permit  apphcation  must  be  filed  within 
30  days  "after  the  appitcant  is  notified" 
does  not  apply.  Therefore,  the 
suggestion  that  the  period  of  appeal  be 
30  days  from  receipt  by  the  applicant  or 


publication  of  notice  in  the  Federal 
Register,  whichever  is  applicable,  is 
accepted.  The  period  for  appealing  a 
determination  on  a  part  761  application 
that  was  made  m  conjunction  with  a 
deasion  on  a  permit  application  would 
be  governed  by  43  CFR  4.1362. 

Executive  Order  12291  and  Regulatory 
FlexibUity  Act 

Because  these  ruies  only  set  forth  the 
details  of  procedures  for  conducting 
hearings  and  appeals  of  decisions  of 
OSMRE  under  the  Surface  Mining 
Control  and  Reclamation  .^ct  of  1977. 
the  Department  has  determined  that 
they  are  not  ma|or.  as  defined  by 
Executive  Order  No.  12291.  and  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  etseq.]. 

National  En\'ironmental  Policy  Act 

The  Department  has  determined  that 
these  rules  wiii  not  significantly  affect 
the  quality  of  the  human  environment  on 
the  basis  of  the  caleg<jrical  exclusion  of 
regulations  of  a  procedural  nature  set 
forth  in  516  DM  2,  Appendix  1.  section 
1.10. 

Paperwork  Reduction  Act 

These  rules  conti*in  no  ini'ormalion 
collection  requirements  requiring  Office 
of  Management  and  Budget  approval 
under  44  U.S.C.  3501  et  seq. 

Takings  Implication  Assessment 

These  ruies  do  not  pose  any  takings 
implications  requiring  preparation  of  a 
Takings  Implication  Assessment  under 
Executive  Order  No.  12630  of  March  18, 
1988. 

Drafting 

The  author  of  these  regulations  is  Will 
A.  Irwin.  Administrative  )ud>if:.  Intenor 
Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals. 

List  of  Subjects  in  43  CFR  Part  4 

Administrative  practice  and 
procedure.  Mines,  Public  lands.  Surface 

mining. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  L  of  part  4  of  title  43 
of  Code  of  Federal  Regulations  is 
amended  as  set  forth  bebw. 

Dated:  November  13,  1990. 
Manuel  Lujan,  Jr., 
Secretary  of  the  Interior. 

PART  4— {AMENDED] 

43  CFR  part  4  is  amended  as  follows: 
1.  The  authority  citation  for  part  4. 
subpart  L  continues  to  read  as  follows; 

■7- 


Authority:  30  U.S.C.  1256. 126a  1281.  1264. 
1268,  1271, 1272. 1275, 1293;  5  U.S.C  301. 

2.  43  CFR  4.1105  is  amended  by 
revising  para^aph  (a){2)  to  read  as 
follows; 

§4.1U>5    Parties. 

(a)  *  •  * 

(2)  In  review  proceeding  under 
§§  4.1160  efsei?..  4.1160  e/se?.  4.1300  er 
seq..  4.1350  e^  seq..  4.1360  et  seq..  or 
4.1390  et  seq.  of  this  part,  OSMRE,  as 
represented  by  the  Office  of  the 
Solicitor,  Department  of  the  Interior, 
and — 

(i)  If  an  applicant,  operator,  or 
permittee  files  an  application  or  request 
for  review,  the  applicant,  operator,  or 
permittee;  and 

(ii)  If  any  other  person  having  an 
interest  which  is  or  may  be  adversely 
affected  files  an  application  or  request 
for  review,  the  applicant,  operator,  or 
permittee  and  the  person  filing  such 
application  or  request; 
•        *        *        •        • 

3.  Section  4.1109(a)  is  revised  to  read 

as  follows: 

S  4.1109    Service. 

(a)  Any  part  initiating  a  piroceeding  in 
OHA  under  the  Act  shall,  on  date  of 
filing,  simultaneously  serve  copies  of  the 
initiating  documents  on  the  field 
solicitor  of  the  VS.  Department  of  the 
Interior,  Office  of  the  Solicitor.  Division 
of  Surface  Mining,  representing  OSMRE 
in  the  state  in  which  the  mining 
operation  of  issue  is  located,  and  on  any 
other  statutory  parties  specified  under 
§  4.1105  of  this  part.  The  jurisdictions, 
addresses  and  telephone  numbers  of  the 
applicable  filed  solicitors  are; 
East  of  the  Mississippi  River— 

For  mining  operations  located  in 
Alabama.  Florida.  Georgia,  Kentucky, 
Mississippi.  North  Carolina,  South 
Carolina.  Tennessee  and  Virginia; 

Office  of  the  Field  Solicitor,  US.  Department 

of  the  Interior 
Regular  US.  Mail;  P.O  Box  15006,  KooxviUe, 

Tennessee  37901 
Other  Delivery  Services;  530  S.  Gay  Street, 

Room  a2a  Knoxvilla  Tennessee  37902 
Telephone;  (615)  873^233,  FAX;  (615)  673- 

4545. 

For  mining  operations  located  in 
Connecticut,  Delaware,  Illinois,  Indiana, 
Maine,  Maryland.  Massachusetts, 
Michigan,  New  Hampshire,  New  lersey. 
New  York,  Ohio,  Pennsylvania,  Rhode 
Island.  Vermont  West  Virginia  and 
Wisconsin; 

Office  of  the  FieW  Solicitor,  U.S.  Department 
of  the  Interior,  Ten  Psrkway  Center,  room 
385.  Pittsburgh.  Pennsylvania  1522U. 
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Telephone:  (412)  937-4000,  FAX:  (412)  937- 

2177. 

West  of  the  Mississippi  River — 

For  mining  operations  located  in 
Alaska,  Arizona.  Arkansas,  California, 
Colorado,  Hawaii,  Idaho,  Iowa,  Kansas, 
Louisiana,  Minnesota,  Missouri, 
Montana,  Nebraska,  Nevada,  New 
Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Texas,  Utah, 
Washington  and  Wyoming: 

Office  of  the  Field  Solicitor,  U.S.  Department 

of  the  Interior 
Regular  U.S.  Mail:  P.O.  Box  25007  (D-105). 

Denver,  Colorado  80225-0007 
Other  Delivery  Services:  730  Simm«  Street 

suite  472.  Golden.  Colorado  80401 
Telephone:  (303)  236-3546.  FAX:  [303)  236- 

Lj44. 

Any  party  or  other  person  who 
subsequently  files  any  other  document 
with  OHA  in  the  proceeding  shall 
simultaneously  serve  copies  of  that 
document  on  all  other  parties  and 
persons  participating  in  the  proceeding. 
***** 

4.  Section  4.1351  is  revised  to  read  as 

follows; 

§  4. 1 35 1    Preliminary  finding  by  OSMRE 

If  OSMRE  determines  during  review 
of  the  permit  application  that  the 
applicant  or  operator  specified  in  the 
application  controls  or  has  controlled 
mining  operations  with  a  demonstrated 
pattern  of  willful  violations  of  such 
nature  and  duration  with  such  resulting 
irreparable  damage  to  the  environment 
as  to  indicate  an  intent  not  to  comply, 
OSMRE  shall  issue  the  applicant  or 
operator  a  notice  of  such  preliminary 
finding.  Notice  by  OSMRE  shall  be 
provided  by  certified  mail,  or  by 
overnight  delivery  service  if  the 
applicant  or  operator  has  agreed  to  bear 
the  expense  for  this  service.  The  notice 
shall  state  with  specificity  the  violations 
upon  which  the  preliminary  finding  is 
based. 

5.  Sections  4.1360-4.1369  and  the 
heading  and  table  of  contents  for  those 
sections  are  revised  to  read  as  follows; 

Request  for  Review  of  Approval  or 
Disapproval  of  Applications  for  New  Permits, 
Permit  Revisions,  Permit  Renewals,  the 
Transfer,  Assignment  or  Sale  of  Rights 
Granted  Under  Pennit  (Federal  Program; 
Federal  Lands  Program;  Federal  Program  for 
Indian  Lands)  and  for  Coal  Exploration 
Permits  (Federal  Program) 

4.1360  Scope. 

4.1361  Who  may  file. 

4.1362  Where  to  file;  when  to  file. 

4.1363  Contenti  of  request:  amendment  of 
request  responses. 

4.1364  Time  for  hearing;  notice  of  hearing; 
extension  of  time  for  hearing. 


4.1365  Status  of  decision  pending 
administrative  review. 

4.1366  Burden  of  proof. 

4.1367  Request  for  temporar>'  relief. 

4.1368  Determination  by  the  Administrative 
Law  ]udge. 

4.1369  Petitions  for  discretionary  re\'iew: 
judicial  review. 

Request  for  Review  of  Approval  or 
Disapproval  of  Applications  for  New 
Pemuts,  Pennit  Revisions,  Permit 
Renewals,  the  Transfer,  Assignment  or 
Sale  of  Rights  Granted  Under  Permit 
(Federal  Program;  Federal  Lands 
Program;  Federal  Program  for  Indian 
Lands)  and  for  Coal  Exploration  Pennits 
(Federal  Program) 

§4.1360    Scope. 

These  rules  set  forth  the  exclusive 
procedures  for  administrative  review  of 
decisions  by  OSMRE  concerning — 

(a)  Applications  for  new  permits, 
including  applications  under  30  CFR  part 
785,  and  the  terms  and  conditions 
imposed  or  not  imposed  in  permits  by 
those  decisions.  They  do  not  apply  to 
decisions  or  apphcations  to  mine  on 
Federal  lands  in  states  where  the  terms 
of  a  cooperative  agreement  provide  for 
the  applicability  of  alternative 
administrative  procedures  (see  30  CFR 
775.11(c)),  but  they  do  apply  to  OSMRE 
decisions  on  applications  for  Federal 
lands  in  states  with  cooperative 
agreements  where  OSMRE  as  well  as 
the  state  issue  Federal  lands  permits; 

(b)  Applications  for  pennit  rexisions, 
permit  renewals,  and  the  transfer, 
assignment,  or  sale  of  right  granted 
under  permit; 

(c)  Permit  revisions  ordered  by 
OSMRE;  and 

(d)  Applications  for  coal  exploration 
permits. 

§4.1361    Who  may  file. 

The  applicant  permittee,  or  any 
person  having  an  interest  which  is  or 
may  be  adversely  affected  by  a  decision 
of  OSMRE  set  forth  in  S  4.1360  may  file 
a  request  for  review  of  that  decision. 

§4.1362    Where  to  file;  wt>en  to  me. 

(a)  The  request  for  review  shall  be 
filed  with  the  Hearings  Division.  Office 
of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203 
(phone  703-235-3800),  within  30  days 
after  the  applicant  or  permittee  is 
notified  by  OSMRE  of  the  written 
decision  by  certified  mail  or  by 
overnight  delivery  service  if  the 
applicant  or  permittee  has  agreed  to 
bear  the  expense  for  this  service. 

(b)  Failure  to  file  a  request  for  review 
within  the  time  specified  in  paragraph 
(a)  of  this  section  shall  constitute  a 


waiver  of  a  hearing  and  the  request 

shall  be  dismissed. 

§  4. 1 363    Contents  of  request  wnendment 
of  request,  responses. 

(a)  The  request  for  re\new  shall 
include — 

(1)  A  clear  statment  of  the  facts 
entitling  the  one  requesting  review  to 
administrative  relief; 

(2)  An  explanation  of  each  specific 
alleged  error  in  OSMRE's  decision. 
including  reference  to  the  statutory  and 
regulatory  provisions  allegedly  violated; 

(3)  A  request  for  specific  relief; 

(4)  A  statement  whether  the  person 
requests  or  waives  the  opportunity  for 
an  evidentiary  hearing:  and 

(5)  Any  other  relevant  information, 
fb)  All  interested  parties  shall  file  an 

answer  or  motion  in  response  to  a 
request  for  review,  or  a  statement  that 
no  answer  or  motion  will  be  filed,  within 
15  days  of  receipt  of  the  request 
specifically  admittmg  or  denying  facts 
or  alleged  errors  stated  in  the  request 
and  setting  forth  any  other  matters  to  l>e 
considered  on  review 

(c)  A  request  for  review  may  be 
amended  once  as  a  matter  of  right  prior 
to  filing  of  an  answer  or  motion  or 
statement  filed  in  accordance  with 
paragraph  (b)  of  this  section.  Thereafter, 
a  motion  for  leave  to  amend  the  request 
shall  be  filed  with  the  Administrative 
Law  judge.  An  Administrative  Law 
Judge  may  not  grant  a  motion  for  leave 
to  amend  unless  all  parties  agree  to  an 
extension  of  the  date  of  commencement 
of  the  hearing  under  §  4.1364.  A  request 
for  review  may  not  be  amended  after  a 
hearing  commences. 

(d)  An  interested  party  shall  have  10 
days  from  filing  of  a  request  for  review 
that  is  amended  as  a  matter  of  right  or 
the  time  remaining  for  response  to  the 
original  request,  whichever  is  longer,  to 
file  an  answer,  motion,  or  statement  in 
accordance  with  paragraph  (b)  of  this 
section.  If  the  Administrative  Law  Judge 
grants  a  motion  to  amend  a  request  for 
review,  the  time  for  an  interested  party 
to  file  an  answer,  motion,  or  statement 
shall  be  set  forth  in  the  order  granting  it. 

(e)  Failure  of  any  party  to  comply  with 
the  requirements  of  paragraph  (a)  or  fb) 
of  this  section  may  be  regarded  by  an 
Administrative  Law  Judge  was  a  waiver 
by  that  party  of  the  nght  to 
commencement  of  a  hearing  within  30 
days  of  the  filing  of  a  request  for  review 
if  the  Administrative  Law  Judge 
concludes  that  the  failure  was 
substantial  and  that  another  party  was 
prejudiced  as  a  result 


2144 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  |anuary  22,  1991  /  Rules  and  Regulations 


$4.1364    Tim*  for  hMrtng;  notic*  Of 
hMflng;  txtonsion  of  tlm«  for  hearing. 

Unless  all  parties  agree  in  writing  to 
an  extension  or  waiver,  the 
Administrative  Law  ludge  shall 
commence  a  hearing  within  30  days  of 
the  date  of  the  filing  of  the  request  for 
review  or  amended  request  for  review 
and  shall  simultaneously  notify  the 
applicant  or  permittee  and  all  interested 
parties  of  the  time  and  place  of  such 
hearing  before  the  hearing  commences. 
The  hearing  shall  be  of  record  and 
governed  by  5  U.S.C.  554.  An  agreement 
to  waive  the  time  limit  for 
commencement  of  a  hearing  may  specify 
the  length  of  the  extension  agreed  to. 

S  4.1365    Status  Of  dectsion  pending 
admlnlstratlv*  revtaw. 

The  filing  of  a  request  for  review  shall 
not  stay  the  effectiveness  of  the  OSMRE 
decision  pending  completion  of 
administrative  review. 

S  4.1366    Burdana  of  proof. 

(a)  In  a  proceeding  to  review  a 
decision  on  an  application  for  a  new 
permit — 

(1)  If  the  permit  applicant  is  seeking 
review.  OSMRE  shall  have  the  burden  of 
going  forward  to  establish  a  prima  facie 
case  as  to  failure  to  comply  with  the 
applicable  requirements  of  the  Act  or 
the  regulations  or  as  to  the 
appropriateness  of  the  permit  terms  and 
conditions,  and  the  permit  applicant 
shall  have  the  ultimate  burden  of 
persuasion  as  to  entitlement  to  the 
permit  or  as  to  the  inappropriateness  of 
the  permit  terms  and  conditions. 

(2)  If  any  other  person  is  seeking 
review,  that  person  shall  have  the 
burden  of  going  forward  to  establish  a 
prima  facie  case  and  the  ultimate 
burden  of  persuasion  that  the  permit 
apphcation  fails  in  some  manner  to 
comply  with  the  applicable 
requirements  of  the  Act  or  the 
regulations,  or  that  OSMRE  should  have 
imposed  certain  terms  and  conditions 
that  were  not  imposed. 

(b)  In  a  proceeding  to  review  a  permit 
revision  ordered  by  OSMRE,  OSMRE 
shall  have  the  burden  of  going  forward 
to  establish  a  prima  facie  case  that  the 
permit  should  be  revised  and  the 
permittee  shall  have  the  ultimate  burden 
of  persuasion. 

(c)  In  a  proceeding  to  review  the 
approval  or  disapproval  of  an 
application  for  a  permit  renewal,  those 
parties  opposing  renewal  shall  have  the 
burden  of  going  forward  to  establish  a 
prima  facie  case  and  the  ultimate 
burden  of  persuasion  that  the  renewal 
application  should  be  disapproved. 

(d)  In  a  proceeding  to  review  the 
approval  or  disapproval  of  an 


application  for  a  permit  revision  or  an 
application  for  the  transfer,  assignment, 
or  sale  of  rights  granted  under  a 
permit — 

(1)  If  the  applicant  is  seeking  review, 
OSMRE  shall  have  the  burden  of  going 
forward  to  establish  a  prima  facie  case 
as  to  failure  to  comply  with  applicable 
requirements  of  the  Act  or  the 
regulations,  and  the  applicant  requesting 
review  shall  have  the  ultimate  burden  of 
persuasion  as  to  entitlement  to  approval 
of  the  application;  and 

(2)  If  any  other  person  is  seeking 
review,  that  person  shall  have  the 
burden  of  going  forward  to  establish  a 
prima  facie  case  and  the  ultimate 
burden  of  persuasion  that  the 
application  fails  in  some  manner  to 
comply  with  the  applicable 
requirements  of  the  Act  and  the 
regulations. 

(e)  In  a  proceeding  to  review  a 
decision  on  an  application  for  a  coal 
exploration  permit — 

(1)  If  the  coal  exploration  permit 
applicant  is  seeking  review,  OSMRE 
shall  have  the  burden  of  going  forward 
to  establish  a  prima  facie  case  as  to 
failure  to  comply  with  the  applicable 
requirements  of  the  Act  or  the 
regulations,  and  the  permit  applicant 
shall  have  the  ultimate  burden  of 
persuasion  as  to  entitlement  to  the 
approval. 

(2)  If  any  other  person  is  seeking 
review,  that  person  shall  have  the 
burden  of  going  forward  to  establish  a 
prima  facie  case  and  the  ultimate 
burden  of  persuasion  that  the 
application  fails  in  some  manner  to 
comply  with  the  applicable 
requirements  of  the  Act  or  the 
regulations. 

§  4. 1 367    Requaat  for  temporary  relief. 

(a)  Where  review  is  requested 
pursuant  to  §  4,1362,  any  party  may  file 
a  request  for  temporary  relief  at  any 
time  prior  to  a  decision  by  an 
Administrative  Law  Judge,  so  long  as 
the  relief  sought  is  not  the  issuance  of  a 
permit  where  a  permit  application  has 
been  disapproved  in  whole  or  in  part. 

(b)  The  request  shall  be  filed  with  the 
Administrative  Law  Judge  to  whom  the 
case  has  been  assigned.  If  no 
assignment  has  been  made,  the 
application  shall  be  filed  in  the  Hearings 
Division,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Interior, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203  (phone  703-23S-3800). 

(c)  The  application  shall  include — 

(1)  A  detailed  written  statement 
setting  forth  the  reasons  why  relief 
should  be  granted: 

(2)  A  statement  of  the  specific  relief 
requested; 


(3)  A  showing  that  there  is  a 
substantial  likelihood  that  the  person 
seeking  relief  will  prevail  on  the  merits 
of  the  final  determination  of  the 
proceeding;  and 

(4)  A  showing  that  the  relief  sought 
will  not  adversely  affect  the  public 
health  or  safety  or  cause  significant, 
imminent  environmental  harm  to  land, 
air,  or  water  resources. 

(d)  The  Administrative  Law  Judge 
may  hold  a  hearing  on  any  issue  raised 
by  the  application. 

(e)  The  Administrative  Law  Judge 
shall  issue  expeditiously  an  order  or 
decision  granting  or  denying  such 
temporary  relief.  Temporary  relief  may 
be  granted  only  if— 

(1)  All  parties  to  the  proceeding  have 
been  notified  and  given  an  opportunity 
to  be  heard  on  a  request  for  temporary 
relief; 

(2)  The  person  requesting  such  relief 
shows  a  substantial  likelihood  of 
prevailing  on  the  merits  of  the  final 
determination  of  the  proceeding;  and 

(3)  Such  relief  will  not  adversely 
affect  the  public  health  or  safety  or 
cause  significant,  imminent 
environmental  harm  to  land,  air,  or 
water  resources. 

(f)  Appeals  of  temporary  relief 
decisions. 

(1)  Any  party  desiring  to  appeal  the 
decision  of  the  Administrative  Law 
Judge  granting  or  denying  temporary 
relief  may  appeal  to  the  Board,  or,  in  the 
alternative,  may  seek  judicial  review 
pursuant  to  section  526(a),  30  U.S.C. 
1276(a),  of  the  Act. 

(2)  The  Board  shall  issue  an  expedited 
briefing  schedule  and  shall  issue  a 
decision  on  the  appeal  expeditiously.       1 

§4.1 368    Determination  by  the 
Administrative  Law  Judge. 

Unless  all  parties  agree  in  writing  to 
an  extension  or  waiver,  the 
Administrative  Law  Judge  shall  issue  a 
written  decision  in  accordance  with 
5  4.1127  within  30  days  of  the  date  the 
hearing  record  is  closed  by  the 
Administrative  Law  Judge.  An 
agreement  to  waive  the  time  limit  for 
issuing  a  decision  may  specify  the  length 
of  the  extension  agreed  to. 

§  4. 1 369    Petition  for  discretionary  review; 
judicial  review. 

(a)  Any  party  aggrieved  by  a  decision 
of  an  Administrative  Law  Judge  may  file 
a  petition  for  discretionary  review  with 
the  Board  within  30  days  of  receipt  of 
the  decision  or,  in  the  alternative,  may 
seek  judicial  review  in  accordance  with 
30  US.C.  1276(a)(2)  (1982).  A  copy  of  the 
petition  shall  be  served  simultaneously 
on  the  Administrative  Law  Judge  who 
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issued  the  decision,  who  shall  forthwith 
forward  the  record  to  the  Board,  and  on 
ail  other  parties  to  the  proceeding. 

(b)  The  petition  shall  set  forth 
specifically  the  alleged  errors  in  the 
decision,  with  supporting  argument  and 
shall  attach  a  copy  of  the  decision, 

(c)  Any  party  may  file  a  response  to  a 
petition  for  discretionary  review  within 
20  days  of  receipt  of  the  petition. 

(d)  The  Board  shall  issue  a  decision 
denying  the  petition  or  granting  the 
petition  and  deciding  the  merits  within 
60  days  of  the  deadline  for  filing 
responses, 

§§4.1370-4.1739    (Amended] 

§§4.1360-4.1388    {RemovMt] 

6.  43  CFR  4.1370-4.1379  and  43  CFR 
4.1380-4.1388  and  their  corresponding 
center  headlings  are  removed. 

7.  Section  4.1391  is  revised  to  read  as 
follows: 

§4.1391    Who  may  file;  where  to  fUe;  When 
to  file;  filing  of  adminlstrattve  record. 

(a)  The  applicant  or  any  person  with 
an  interest  which  is  or  may  be  adversely 
affected  by  a  determination  of  OSMRE 
that  a  person  holds  or  does  not  hold  a 
valid  existing  right  or  that  surface  coal 
mining  operations  did  or  did  not  exist  on 
the  date  of  enactment  of  the  Act,  or  that 
surface  coal  mining  operations  may  be 
permitted  within  the  boundaries  of  a 
national  forest  may  file  a  request  for 
review  of  that  determination  with  the 
office  of  the  OSMRE  official  whose 
determination  is  being  appealed  and  at 
the  same  time  shall  send  a  copy  of  the 
request  to  the  Board  of  Land  Appeals, 
Office  of  Hearings  and  Appeals,  U.S. 
Department  of  the  Interior,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203 
(phone  703-235-3750).  The  OSMRE 
official  shall  file  with  the  Board  the 
complete  administrative  record  of  the 
decision  under  review  as  soon  as 
practicable. 

(b)(1)  Notice  by  OSMRE  to  the 
applicant  or  permittee  of  a 
determination  under  section  (a)  shall  be 
provided  by  certified  mail  or  by 
overnight  delivery  service  if  the 
applicant  or  permittee  has  agreed  to 
bear  the  expense  of  this  service.  The 
request  for  review  of  a  determination 
under  section  (a),  when  that 
determination  is  made  independently  of 
a  decision  on  an  application  for  a 
permit;  permit  revision;  permit  renewal; 
transfer,  assignment,  or  sale  of  rights 
granted  under  permit;  or  coal 
exploration  permit,  shall  be  filed  within 
30  days  after  receipt  of  the 
determination  by  any  person  who  has 
received  a  copy  of  the  determination  by 
certified  mail  or  overnight  delivery 
service.  The  request  for  review  shall  be 


filed  within  30  days  of  the  date  of 
publication  of  notice  in  the  Federal 
Register  that  a  determination  has  been 
made  for  any  person  who  has  not 
received  a  copy  by  certified  mail  or 
overnight  delivery  service. 

(2)  The  request  for  review  of  a 
determination  under  section  (a),  when 
that  determination  is  made  in 
conjunction  with  a  decision  on  an 
application  for  a  permit;  permit  revision; 
permit  renewal,  transfer,  assignment,  or 
sale  of  rights  granted  under  permit  or 
coal  exploration  permit,  shall  be  filed  in 
accordance  with  43  CFR  4.1362. 

(c)  Failure  to  file  a  request  for  review 
within  the  time  specified  in  paragraph 
(b)  of  this  section  shall  constitute  a 
waiver  of  the  right  to  review  and  the 
request  shall  be  dismissed. 
[FR  Doc.  91-1336  Filed  1-18-fll;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  658 
[Docket  Na  900951-1006] 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NOAA  amends  the 
regulations  that  implement  the  Fishery 
Management  Plan  for  Shrimp  Fishery  of 
the  Gulf  of  Mexico  (FMP)  to  modify, 
temporarily,  the  boundary  of  the 
Tortugas  shrimp  sanctuary  to  reduce  the 
area  closed  to  trawl  fishing.  This  action 
enables  fishermen  to  harvest 
marketable-sized  shrimp  during 
specified  periods  from  three  small  areas 
that  otherwise  would  be  closed. 
EFFECTIVE  DATES:  April  11,  1991  through 
September  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  E.  Justen,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 
shrimp  fishery  is  managed  under  the 
FMP  and  its  implementing  regulations  at 
50  CFR  part  658,  as  provided  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Under  the  FMP,  the  Director,  Southeast 
Region,  NMFS  (Regional  Director),  may 
modify  by  no  more  than  fen  percent  the 
geographical  scope  of  the  Tortugas 
shrimp  sanctuary  specified  at  §  658.22, 
after  (1)  consultation  with  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council),  (2)  consideration  of  specified 
criteria,  and  (3)  determination  that 


benefits  may  be  increased  or  adverse 
impacts  decreased  by  the  modification. 

The  Regional  Director,  after 
consulting  with  the  Council  and 
considering  the  criteria  for  modifying 
the  sanctuary,  determined  that  small 
portions  of  the  sanctuary  that 
periodically  contain  harvestable  shrimp 
should  be  opened  for  varying  lengths  oif 
time  during  the  period  April  11. 1991 
through  September  30. 1991.  The  areas 
to  be  opened  are  less  than  ten  percent  of 
the  geographical  scope  of  the  sanctuary. 
These  openings  will  increase  the 
benefits  to  fishermen  by  optimizing  the 
yield  of  shrimp.  This  temporary 
geographic  modification  is  consistent 
with  Objective  1  of  the  FMP  because  it 
provides  temporary  economic  relief  to 
the  stressed  fishermen  while  continuing 
to  optimize  the  yield  of  shrimp  recruited 
to  the  fishery. 

The  full  rationale  for  opening  these 
small  portions  of  the  sanctuary'  and  the 
recent  history  of  previous  opemngs  were 
discussed  in  the  proposed  rule  (55  FR 
42588.  October  22. 1990)  and  are  not 
repeated  here.  No  comments  were 
received  on  the  proposed  rule.  The 
proposed  rule  is  adopted  as  final 
vdthout  change. 

Endangered  Species  Impacts 

A  consultation  conducted  in 
accordance  with  section  7  of  the 
Endangered  Species  Act  for  identical 
openings  of  the  Tortugas  shrimp 
sanctuarj'  in  1990  concluded  that  this 
action  would  not  adversely  affect  the 
populations  of  endangered  or  threatened 
species  such  as  sea  turtles.  That 
conclusion  remains  valid. 

Classification 

The  Assistant  Administrator  for  i 

Fisheries.  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  consistent  with  the  Gulf  of 
Mexico  Shrimp  FMP. 

The  Council  prepared  a  regulatory 
impact  review  (RIR)  for  this  rule.  Based 
on  the  RIR,  the  Assistant  Administrator 
determined  that  the  rule  is  not  major 
under  E.0. 12291  because  it  would  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  would  not  result  in 
an  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  result  in  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
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the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  relieves  a  restriction. 
As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

The  Council  prepared  an 
environmental  assessment  (EA)  for  this 
rule  and.  based  on  the  EA.  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  adverse  impact  on  the 
human  environment  as  result  of  this 
rule. 

Amendment  1  to  the  FMP  authorizes 
the  Regional  Director,  under  specified 
conditions  and  restrictions,  to  modify 
the  boundaries  of  the  Tortugas  shrimp 
sanctuary,  as  is  being  done  in  this  rule. 
Wh<»n  Amendment  1  was  approved,  a 
determination  was  made  that  such 
modifications  would  be  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Florida,  the  only  State 
affected  by  this  rule.  Consequently,  a 
new  consistency  determination  under 
the  Coastal  Zone  Management  Act  is 
not  required. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 


Ust  of  Subjects  in  50  CFR  Part  658 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  [anuary  15,  1991. 

Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  658  is  amended  as  follows: 

PART  65a— SHRIMP  RSHERY  OF 
THE  GULF  OF  MEXICO 

1.  The  authority  citation  for  part  658 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  el  seq. 

2.  In  §  658.22,  effective  from  April  11, 
1991,  through  September  30. 1991,  the 
existing  text  is  designated  as  paragraph 
(a)  and  a  new  paragraph  (b)  is  added 
immediately  following  figure  1  to  read 
as  follows: 

§  658.22    Tortugas  shHmp  sanctuary. 
•         •         «         •         • 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  notwithstanding, 

(1)  Effective  from  April  11, 1991, 
through  September  30, 1991,  that  part  of 
the  Tortugas  shrimp  sanctuary  seaward 
of  a  line  connecting  the  following  points 
is  open  to  trawl  fishing:  from  point  T  at 
24°47.8'N.  latitude.  B2°01.0'W.  longitude 
to  point  U  at  24°43.83'N.  latitude. 
82'01.0'W.  longitude  (on  the  line 
denoting  the  seaward  limit  of  Florida's 


waters);  thence  along  the  seaward  limit 
of  Florida's  waters,  as  shown  on  the 
current  edition  of  NCAA  chart  11439,  to 
point  V  at  24*42.55'N.  latitude. 
82''15.0'W.  longitude;  thence  north  to 
point  W  at  24°43.6'N.  latitude.  82°15.0'W. 
longitude  (see  Figure  1  following 
paragraph  (a)  of  this  section). 

(2)  Effective  from  April  11. 1991, 
through  July  31. 1991,  that  part  of  the 
Tortugas  shrimp  sanctuary  seaward  of  a 
line  connecting  the  following  points  is 
open  to  trawl  fishing:  from  point  W  to 
point  V.  both  points  as  specified  in 
paragraph  (b)(1)  of  this  section,  to  point 
G.  as  specified  in  paragraph  (a)  of  this 
section  (see  Figure  1  following 
paragraph  (a)  of  this  section). 

(3)  Effective  from  May  26, 1991. 
through  July  31, 1991,  that  part  of  the 
Tortugas  shrimp  sanctuary  seaward  of  a 
line  connecting  the  following  points  is 
open  to  trawl  fishing:  from  point  F,  as 
specified  in  paragraph  (a)  of  this  section 
to  point  Q  at  24°46.7'N.  latitude, 
81°52.2'W.  longitude  (on  the  line 
denoting  the  seaward  limit  of  Florida's 
waters);  thence  along  the  seaward  limit 
of  Florida's  waters,  as  shown  on  the 
current  edition  of  NCAA  chart  11439,  to 
point  U  and  north  to  point  T,  both  points 
as  specified  in  paragraph  (b)(1)  of  this 
section  (see  Figure  1  following 
paragraph  (a)  of  this  section). 

(FR  Doc.  91-1410  Filed  1-18-91;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  trie  public  of  tt>e 
proposed  issuance  of  rutes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  the  rule 
making  prior  to  the  adoptx>n  of  ttie  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Crsdit  Corporation 

7  CFR  Part  1425 

Cooperative  Marketing  Associations; 
Eligibility  Requirements  for  Price 
Support 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  is  proposing  to 
amend  the  regulations  governing 
cooperative  marketing  associations  to 
provide  that  ten  days  after  cooperative 
is  suspended  from  further  participation 
in  the  price  support  program  on  behalf 
of  its  members,  or  anytime  thereafter, 
CCC  may  on  demand  call  all 
outstanding  CCC  price  support  loans 
made  to  the  cooperative.  The 
cdnmodities  pledged  as  collateral  for 
such  loans  may  be  redeemed  not  later 
than  the  date  specified  by  CCC. 
DATES:  Written  comments  must  be 
received  on  or  before  February  21, 1991, 
in  order  to  be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Director, 
Cotton,  Grain  and  Rice  F*rice  Support 
Division,  ASCS,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT 
Richard  M.  Acldey,  Chief,  Cooperative  & 
Analysis  Branch,  Cotton,  Grain,  and 
Rice  I*rice  Support  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington.  DC  20013,  (202)  447- 
6689. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
U.S.  Department  of  Agriculture  (USDA) 
procedures  established  in  accordance 
with  provisions  of  Departmental 
Memorandum  1512-1  and  Executive 
Order  12291,  and  has  been  classified 
"not  major".  It  has  been  determined  that 
these  program  provisions  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 


increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abiUty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  no  Environmental 
Assessment  or  Environmental  Impact 
Statement  is  needed. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this 
proposed  rule  applies  are:  Title — 
Commodity  Loans  and  Purchases: 
Number  10.051;  as  found  in  the  Catelog 
of  Federal  Domestic  Assistance.  This 
program/activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983), 

The  regulations  governing  the 
eligibility  of  cooperative  marketing 
associations  to  receive  price  support 
loans  and  purchases  from  CCC  are  set 
forth  at  7  CFR  part  1425.  The  regulations 
at  7  CFR  1425.7(a)  provide  that  a 
cooperative  may  be  suspended  by  CCC 
from  further  participation  in  a  price 
support  program  if  it  is  determined  that 
the  cooperative  has  not  operated  in 
accordance  with  representations  made 
in  the  cooperative's  application  for 
approval,  has  not  comphed  with 
applicable  regulations,  or  has  failed  to 
correct  deficiencies  noted  during  an 
administrative  review  or  an  audit  of  the 
cooperative's  operations  with  respect  to 
a  price  support  program.  A  suspened 
cooperative  may  not  pledge  additional 
quantities  of  otherwise  eligible 
commodities  as  collateral  for  CCC 
loans,  but  the  cooperative  has  not  been 
required  to  redeem  commodities  that  are 
pledged  as  collateral  for  loans  at  the 
time  of  the  suspension. 


Because  outstanding  loans  are  not 
now  called  when  a  cooperative  is 
suspended,  it  may  continue  to  obtain  the 
benefits  of  price  support  for 
commodities  included  in  those  loans 
after  it  has  been  determined  that  the 
cooperative  is  not  in  compliance  writh 
price  support  regulations.  In  addition, 
the  financial  interest  of  CCC  is  not 
adequately  protected  in  those  cases 
where  cooperatives  are  found  not  to 
comply  with  financial  requirements 
contained  in  the  regulations.  In  these 
cases,  substantial  questions  concerning 
tide  to  commodities  pledged  as 
collateral  to  CCC  for  loans  may  exist 
when  a  cooperative  ceases  operations. 

The  regulations  at  7  CFR  1421.6 
provide  that  CCC  may  at  anytime 
accelerate  a  loan  maturity  date  by 
providing  the  producer  notice  of  such 
acceleration  at  least  10  days  in  advance 
of  the  accelerated  maturity  date.  This 
proposed  amendment  will  clarify  that 
this  provision  for  accelerating  a  loan 
maturity  date  also  applies  to  the 
outstanding  loans  of  cooperatives 
suspended  from  further  participation  in 
a  price  support  program  on  behalf  of 
their  members. 

List  of  Subjects  in  7  CFR  Part  1425 

Cooperative,  Price  support  programs, 
Reportmg  and  recordkeeping 
requirements. 

Proposed  Rule 

Accordingly,  7  CFR  part  1425  is 
proposed  to  be  amended  as  follows: 

PART  1425-COOPERATIVE 
MARKETING  ASSOCIATIONS 

1.  The  authority  citation  for  7  CFR 
part  1425  is  revised  to  read  as  follows; 

Authority:  15  U.S.C.  714b.  714c.  and  714j;  7 
U.S.C.  1444(a).  1441.  1446d,  1447,  1421(a). 

2.  7  CFR  1425.7  is  revised  to  read  as 
follows: 

§  1425.7    Suspension  and  termination  of 
approval 

(a)  Suspension.  A  cooperative  may  be 
suspended  by  CCC  from  further 
participation  in  a  price  support  program 
if  it  is  determined  that  the  cooperative 
has  not  operated  in  accordance  with 
representations  made  in  the 
cooperative's  application  for  approval, 
has  not  compbed  with  applicable 
regulations,  or  has  failed  to  correct 
deficiencies  noted  during  an 
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administrative  review  or  an  autfit  of  the 
cooperative's  operations  with  re«pect  to 
a  price  support  program.  Such 
suspension  may  be  hfted  upon  the 
receipt  of  documents  indicating  that  the 
cooperative  has  complied  with  all  of  the 
requiivnent*  for  approval  If  such 
documents  are  not  received  within  one 
year  from  the  date  of  the  suspension,  the 
cooperative's  approval  for  participation 
in  a  price  support  program  ahall  be 
termiiMted. 

(b)  TenaiMOtion.  (IJ  CCC  may 
terminate  the  approval  of  the 
cooperative  marketing  ««»oc»atk>n'« 
ability  to  pledge  commodities  as 
collateral  for  CCC  price  support  loana 
by  givng  t^  cooperative  written  notice 
of  such  teraiiBatioo. 

(2)  An  approved  cooperative  may  at 
anytime,  upon  written  notice  to  CCC, 
volimtarily  termioate  the  oooperative's 
participation  in  a  price  support  program, 
provided,  tkat  the  cooperative  does  not 
have  any  outstanding  price  support 
loans  at  the  time  of  voluntary 
terrainatiron. 

(c)  CaUu^loani.  Ten  days  after  the 
date  CCC  suspends  or  terminates  the 
approval  of  a  cooperative  to  participate 
in  a  price  support  program  or  anytime 
thereafter.  CCC  may  on  demand  call  all 
outstanding  CCC  price  support  loans 
made  to  the  cooperative.  The 
commodities  pledged  as  collateral  for 
such  loans  may  be  redeemed  not  later 
than  the  date  specified  by  CCC.  If 
redemption  is  not  made  by  such  date, 
title  to  the  commodity  shall  vest  in  CCC 
and  CCC  shall  have  no  obUgation  to  pay 
for  any  market  value  the  commodity 
may  have  in  excess  of  the  principal 
amount  of  such  loans. 

Signed  at  W«  Aiagtan.  DC  on  January  IS. 
1991. 

Keith  D.  Bjecka. 

Executive  Vice  Presj deal  Commodity  Credit 
Corporation. 
[FR  Doe.  91-13T6  Filed  l-ie-»l;  8?t5  an] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CPR  Part  39 
(OodMt  Na  «MM»-a4»-A0] 

AirworthtoMS  OirectivM;  McOonnall 
Douglas  Modal  DC-»-15F,  -32F,  -33F. 
and  -34F  Series  Airplanes 

agency:  Federal  Aviation 
AdministraHon  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRMl. 


summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-9  series  airplanes,  which 
would  require  a  revision  to  the  FAA- 
apprcved  Airplane  Flight  Manual  (AFM) 
to  include  a  "Cargo  Door  Opens  During 
Takeoff  procedure.  This  proposal  is 
prompted  by  an  accident  in  which  the 
main  cargo  door  inadvertently  opened 
on  takeoff.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
pressurixation  and  controllability  of  the 
airplane. 

DATES:  Comments  must  be  received  no 
later  than  March  12, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  dupiicete  to  Federal 
Aviation  Administration,  Northwest 
Motmtain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
2S9-AD.  1601  Lind  Avenue  SVV,  Ren  ton. 
Washington  98055-4056,  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention.  Business 
Unit  Manager.  Technical  Publications. 
Cl-HCW  134-60).  This  information  may 
be  exammed  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Und  Avenue  SW.. 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spnng  Street,  Long  Beach. 
California. 

FOR  RWTMER  »ff>OR«IATlO*i  COITTACT: 
Mr.  lim  Webre  or  Mr  Dick  Edwards. 
Flight  Text  Branch.  ANM-160L.  FAA, 
Los  Angeles  Aircraft  Certification 
Office.  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425;  telephone 
(2131988-5373. 

SUPPUEMENTAIIY  IMFOHMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rale  by  suhrnitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contaiTMd  in  this  Notice  may  be  changed 
in  bght  of  the  comments  received. 

Comments  are  specifically  invited  on 
Lhe  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA/public  ccmtact, 

concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
sobiralted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-249-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

In  1989,  a  McDonnell  Douglas  Model 
DC_9_33F  series  airplane  was  involved 
in  a  accident  in  which  the  main  cargo 
door  opened  on  takeoff.  The  airplane 
was  lost  as  the  pilot  was  attemptmg  to 
return  to  the  airport  This  cargo  flight 
was  operating  under  insL-Timent  flight 
rules,  night  visual  meteorological 
conditions  existed  at  the  time  of  the 
accident  Subsequent  investigation 
revealed  that  the  FAA-approved 
An^ane  Flight  Manual  (AFM)  for  diis 
series  airplane  contained  no  emergency 
procedure  to  provide  guidance  to  the 
flight  crew  in  the  event  of  an  open  cargo 
door  condition.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
presstiriiation  and  controllability  of  the 
airplane  in  the  event  of  an  inadvertent 
or  unknown  opening  of  the  main  deck 
cargo  door. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  an  AD  is  proposed  which 
would  require  that  a  "Main  Cargo  Door 
Opens  During  Takeoff'  procedure  be 
added  to  the  applicable  FAA-approved 
AFM  emergency  procedures. 

The  FAA  previously  issued  AD  89-11- 
02-Rl.  Amendment  39-6415  (54  FR 
50489,  December  7, 1989),  applicable  to 
Model  DC-0-15F,  -32F,  -33F,  and  -34F 
series  airplaines,  which  addressed  the 
cause  of  the  inadvertent  opening  of  the 
main  cargo  door  in  flight.  That  AD 
requires  various  actions  related  to  the 
main  cargo  door  assembly,  including 
inspetrtion  and  modification  of  the  main 
cargo  door  hydraulic  control  valve  and 
control  panel  access  door,  visual 
inspection  of  the  main  cargo  door  to 
ensure  the  door  is  locked  prior  to  each 
takeoff,  inspection  and  modification  of 
the  exterior  markings  on  the  main  cargo 
door,  and  functional  checks  of  the  door- 
open  indicating  system. 

There  are  approximately  95  Model 
DC-9  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  65  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
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required  AFM  revision,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $2,600. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  ejects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexiblity  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  SubjecU  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 19B3):  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Applies  to  Model  DC-9- 
15F,  -32F,  -33F.  and  -34F  series 
airplanes,  certificated  in  any  category. 
Comphance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  loss  of  control  following  the 
opening  of  the  main  deck  cargo  door, 
accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD.  add  the  following  procedure  to  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  Emergency  Procedures.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


Main  Cargo  Door  Opens  During  Takeoff 


Dirscbonal 
cortrol. 
Landing  gearing . 

Flaps..- - -.. 

Raps/slats 


Series  I5f 


Series  32F, 
33F,  34F 


Maintain Mamtaia 

Up. 


Up. 
20*. 


ISVExt 


Land  as  soon  as  practical. 

Note:  The  airplane  yaw  to  the  right  may 
require  almost  full  left  rudder  and  aileron 
inputs  to  correct.  Left  turns  may  \x  more 
controllable  than  right  turns.  Return  to  the 
runway  should  t>e  accomplished  with 
coortlinated  turns  using  very  little  bank  (less 
than  20')  and  with  speed  appropriate  to  the 
flap/slat  position. 

On  approach: 


Sene*  15f 


Landing  gear |  Down 


Rapt.. 
Raps/slats.. 
IAS -.... 


30*. 


EstablishV 


Senes32F. 
33F,  34F 


Down. 

25VEst 
Estabksh* 


'Reduce  to  normal  approach  speed  usmg  normal 
wind  additives. 

Note:  There  may  be  indicated  airspeed  and 
altitude  variations  due  to  disturbed  airflow 
across  the  static  poris. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21 197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  Information  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  3S5S 
Lakewood  Boulevard.  Long  Beach.  Cahfomia 
90846.  Attention:  Business  Unit  Manager. 
Technical  Publications,  Cl-HCW  (34-60). 
This  information  may  be  examined  at  the 
FAA  Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street  Long  Beach.  California. 

Issued  in  Renton.  Washington,  on  January 
9,1991. 

Leroy  A  Keith, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc  91-1417  Filed  1-18-81;  8:45  am] 

BIUJNO  COOe  «tfO-1S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  135 

[Docket  Na8«P-02S1] 

Frozen  Desserts;  Filing  of  Petitions  To 
Amend  Standards  for  Ice  Cream  and 
ice  Milk  and  To  Establish  Standards 
for  Reduced  Fat,  Lowfat,  and  Nonfat 
icecreams 

AOENCV.  Food  and  Drug  Administration, 
HHS. 

action:  F*etition8  for  rulemaking; 
advance  notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  petitions  have  been  filed  requesting 
that  the  agency:  (1)  Amend  the  standard 
of  idenUty  for  ice  milk  (21  CFR  135.120) 
to  change  the  name  of  the  food  from  "ice 
milk"  to  "reduced  fat  ice  cream";  (2) 
establish  new  standards  of  identity  for 
"lowfat  ice  cream"  and  "nonfat  ice 
cream";  (3)  provide  for  the  use  of  any 
safe  and  suitable  sweeteners  in  the  new- 
er revised  standards  for  "reduced  fat," 
"lowfat,"  and  "nonfat"  ice  cream 
products:  and  (4)  amend  the  standard  of 
identity  for  ice  cream  (21  CFR  135.110)  to 
provide  for  the  use  of  any  safe  and 
suitable  sweeteners.  As  a  result  of  an 
amendment  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  enacted  as 
part  of  the  Nutrition  Labeling  and 
Education  Act  of  1990  (NLEA),  certain  of 
the  actions  requested  by  the  petitioners 
can  be  accomplished  by  informal 
rulemaking.  Others  are  still  subject  to 
the  formal  rulemaking  requirements  of 
section  701(e)  of  the  act.  In  this  notice, 
FDA  is  doing  two  things:  First,  to  satisfy 
section  701(e)  of  the  act,  it  is  giving 
notice  of  the  filing  of  the  petitions  in 
question.  Second,  the  agency  is 
requesting  comments  on  whether  the 
actions  suggested  by  the  petitions  would 
be  in  the  best  interest  of  consumers. 
Based  on  the  comments  it  receives,  FDA 
will  decide  what  actions  are  appropriate 
in  response  to  these  petitions. 

DATES:  Comments  by  March  25. 1991. 

ADDRESSES:  Written  comments,  data,  or 
other  information  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Howard  A.  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-414), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204,  202-485- 
0349. 
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I.  The  Petitions 

The  InteawJiaaai  kc  Crean 
AssociaUon  (DCA).  888  IBth  St.  NW.. 
Washin^on.  DC  20006,  a  trade 
association  representing  manufactxirere 
and  distributors  of  ice  oean  and  otfter 
frozen  desserts,  and  the  Public  Voice  for 
Food  Old  Health  Policy  (PobHc  Voice). 
lOOl  CooMctfoal  Ave.  NW.,  suite  522, 
Waakiagton.  DC  20030,  a  mUoaal 
nonprofit  oonaiaBer  rewarch.  adacation, 
and  advocacy  organization,  have 
submitted  food  standard  petitions,  dated 
February  23  and  March  30, 1990, 
respectively.  These  petitions  ask  FDA  to 
amend  the  standard  of  identity  for  ice 
miUc  to  c^Dge  die  name  of  the  food  to 
"reduced  fat  ice  cream"  and  to  establish 
standards  of  Identity  for  products 
desi^Mted  as  lowiiat  ice  aeem"  and 
"nonfat  ice  craara."  The  Public  Voice 
petition  would,  in  addition,  redoce  the 
maxknaan  niydat  content  in  the 
standard  of  identity  for  ice  milk  from  7 
percent  to  5  percent  Kraft  General 
Foods.  Inc.  (KGF),  1880  fFK  BJvd.. 
Philadelphia,  PA  19103,  a  raanafactarer 
and  (fistributor  of  a  broad  range  of  food 
products  widiin  the  Uaated  Statea,  also 
submitted  a  petition,  on  March  14. 1960, 
to  estabttsfa  a  standard  of  identity  for 
"nonfat  ice  craara."  Tlie  Calorie  Control 
Cowicil  (Coraidl),  5775  Peachtree- 
Dunwoody  Rd.,  Adanta,  CA  30M2,  an 
international  assodatiaB  of 
manofactaren  of  k>«r<alorie  and  diet 
foods  and  beverages,  including 
manufactavs  oif  a  variety  of 
sweeteners  and  other  low-caiorie 
ingredienti.  submitted  a  petition,  dated 
March  5.  IMa  to  add  a  proTisian  to 
eadi  of  the  OCA  proposed  standards 
(i.e,  "redoced  fat  ice  cream."  "lowfat  ice 
cream."  and  "nonfist  ice  cream")  to 
permit  the  ase  of  any  sale  and  soitabie 
sweeteners,  indudiiig  saccharin, 
aspartame,  and  acesuifane  potassium 
(acesuifame  K).  in  the  foods.  UCA 
subaiitted  another  petition,  dated  March 
29. 1980,  to  expand  its  February  23, 1880 
petition  to  indnde  a  provision  in  the 
standard  oi  identity  for  ice  cream  (21 
CFR  135.110)  and  in  each  of  its  proposed 
standards  to  pecaiit  the  aae  of  any  safe 
and  suitable  sweeteners,  as  provided  in 
the  Councirs  petition. 

FDA  points  out  that  the  food  additire 
regulation  in  21  CFR  172.800  does  not 
provide  for  ttie  use  of  aoeselfaroe  K  in 
ioe  cream  and  other  frozen  deeserts.  To 
provide  for  sadi  use  ander  the  act,  the 
correct  course  is  to  file  a  food  additive 
petition  under  section  408  (21  U.S.C 
346),  not  to  seek  an  amendment  of  tlie 
standard.  Therefore,  lo  the  extent  that 

the  petitions  are  asking  for  the  use  of 
acesuifame  K,  they  are  outside  the  scope 


of  this  rulemaking  and  are  therefore 

denied. 

n.  The  Nutritioa  Labeliag  and  Education 
Act  of  1980 
On  November  8, 198a  the  President 

signed  into  law  the  NLEA  (Pub.  L  101- 
535).  Section  8  of  that  law  removes  food 
standards  from  the  coverage  of  section 

701(e)  of  the  act  except  for any 

action  for  the  amendment  or  repeal  of 
any  definition  and  standard  of  identity 
under  sectioQ  401  of  this  Act  for  any 
dairy  product  (including  products 
regulated  under  parts  131, 133  and  135  c4 
title  21.  Code  of  Federal  Regulations)  or 
maple  sirup  (regulated  under  5  168.140 
of  title  21.  Code  of  Federal 
Regulations)."  Because  the  NLEA  does 
not  specify  an  effective  date  for  this 
provision,  FDA  interprets  it  as  being 
effective  on  the  date  of  enactment. 

The  petitions  propose  amendments  to 
the  standards  for  ice  cream  (21  CFR 
135.110)  and  ice  milk  (21  CFR  135.120). 
These  proposed  actions  consequently 
are  subject  to  section  701(e)  of  the  act 
The  petitioos  also  request  the 
establishment  of  standards  for  "nonfat 
ice  cream"  and  lowfat  ice  cream." 
Because  these  actions  do  not  involve  the 
amendment  or  repeal  of  any  definition 
and  standard,  but  rather  the  issuance  of 
new  definitions  and  standards,  they  can 
be  effected  by  notice  and  comment 
rulemaking  under  the  NLEA. 

While  FDA's  usual  practice  is  to 
pnbtish  separate  notices  on  formal  and 
informal  reulemakings,  FDA  is 
publishing  this  notice  as  a  single 
document  for  two  reasons:  (1)  "Hiese 
petitions  were  filed  before  the 
enactment  of  the  NLEA.  Therefore,  the 
petitioners  did  not  distinguish  among  the 
proposed  changes  based  on  the  type  of 
rulemaking  involved  but  instead  made  a 
single  set  of  arguments.  The  agency  thus 
believes  that  separate  documents  would 
be  redundant  aiid  (2)  The  question  of 
how  best  to  respond  to  these  petitions 
remains  open.  As  dtscuseed  below,  one 
possible  solution  would  be  to  amend  the 
ice  cream  standard  to  eliminate  the 
requirement  of  any  particular  level  of 
milk  fat  and  to  reflect  the  differences 
among  prodncts  by  means  of  label 
declarations.  If  FDA  were  to  take  this 
oourse,  this  matter  would  be  ■  single, 
formal  rulemaking  proceeding.  For  these 
reasons,  FDA  believes  that  it  is 
premature  to  divide  the  issues  raised  bv 
these  petitions  into  separate  proceedings. 

IIL  Request  for  Comments 

Under  section  701(e)(1)  of  the  Act  (21 
U.S.C  371(e)(1)).  FDA  is  required  to 
publish  a  notice  of  the  fiUng  of  any 
petition  to  amend  or  to  estabhsh  a  food 
standard  so  long  as  the  petition  includes 


reasonable  pounds  for  the  action 
requested  and  to  provide  interested 
persons  with  an  oppostauty  to  present 
their  views  on  it  FDA  finds  that  the 
subject  peititons  present  reasonable 
ground.  Tliaefore.  with  respect  to  the 
requested  changes  in  the  standards  for 
ice  cream  and  ioe  milk.  FDA  requests 
connnents  on  whether  the  actions 
proposed  in  the  petitions  would  be  in 
the  best  interest  of  caosumers. 

Under  section  701(a)  of  the  act.  FDA 
has  autfiority  to  adopt  regulations  for 
tiie  effident  enforcement  of  the  act 
However,  before  proposing  to  adopt 
defintions  and  standards  of  identity  for 
"nonfat  ice  cream"  and  "lowfat  ice 
cream,"  the  agency  would  like  comment 
on  whether  such  definitions  and 
standards  will,  m  fact  promote  honesty 
and  fair  dealing  in  the  interest  of 
consumers  and,  if  so,  on  how  best  to 
structure  the  standards  to  provide  for 
these  products.  Tlierefore.  vrith  respect 
to  "ncmfat  ice  cream"  and  "lowfat  ice 
cream."  FDA  is  publishing  this 
document  as  an  advance  notice  of 
proposed  rulemaking. 

IV.  Matters  of  Paiticidar  Interest  tn  fDA 

FDA  points  out  that  the  petitions  to 
establish  definitions  and  standards  of 
identity  for  lowfat  ice  cream  and  nonfat 
ice  cream  and  to  ameiul  the  standard  for 
ice  milk  to  rename  it  "reduced  fat  ice 
cream"  are  not  consistent  with  the 
prevailing  agency  precedent  on  the  use 
of  the  term  "ioe  cream."  The  proposed 
products  are  not  ioe  cream. 

"Ice  cream"  has.  for  many  years,  been 
defined  by  its  fat  content  llie  definitian 
and  standard  of  identity  in  21  CFR 
135.110  require  that  ice  cream  contain  at 
least  10  percent  milkfat.  Thus,  a  product 
with  less  than  10  percent  milkfat  that  is 
called  "ice  cream"  woukl  not  only  have 
a  reduced  amount  of  milkfat  but  would 
represent  a  significant  change  la  Qie 
basic  nature  of  the  food.  Therefore,  the 
suggested  names  "reduced  fat  ice 
cream."  "lowfat  ice  cream,"  and  "nonfat 
ioe  cream"  are,  arguably,  internally 
inconsistent  These  suggested  names  are 
contradictory  terms  under  present 
applicable  FDA  policy  and  r^ulations. 
FDA  thus  requests  comment  on  the 
suggested  use  of  the  descriptors 
"reduced  fat"  "towfat"  and  "nonfat* '  in 
conjunction  with  the  name  "ice  cream" 
to  detennine  whether  they  would  be 
misleading  to  consomers. 

FDA  is  by  this  notice  requesting  that 
interested  persons  submit  data  and 
information  concerning  the  need  for,  and 
the  appropriateness  of.  such  new  or 
revised  standards,  as  well  as  on  a 
number  of  factors  including,  but  not 
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limited  to,  the  following  provisions  set 
forth  in  the  petitions: 

(a)  The  naae*  of  tht  foods.  Le..  *Yedut3Ml 
fat  ice  cream,"  "lowfat  ioe  CFeun,"  and 
"nonfat  ice  cream:" 

(b)  The  minimuin  weight  per  gallon 
requirement: 

(c)  The  milkfat  content  requirements; 

(d)  Nutritional  equivalency,  i.e..  wheAer 
these  products  tfaould  cootain  sdkled 
viUiBina  and  minerals: 

(e)  The  mininMim  total  DOfifat  milk  aoiids 
requirement: 

(f)  The  use  of  the  descriptor  "nonfat"  on  a 
product  that  may  contain  up  to  0.5  percent 
milkfat  The  agency  acknowiedget  that 
"nonfat  yogurt"  may  contain  up  to  0l5  percent 
milkfat  (21  CFR  131.123): 

(g)  The  use  of  the  descriptor  "low  fat  ice 
cream  '  on  a  product  that  may  contain  up  to  2 
percent  milkfat:  and 

[h]  The  need  to  amend  the  goat's  milk  ice 
cream  and  goat's  milk  ice  milk  standards  of 
identity  (21  CTR  135.115  and  135.125) 
consistent  with  any  changes  made  in  the  ice 
cream  and  ice  milk  standards  of  identity  (21 
CFR  13S.110  and  135.120).  The  goafs  milk  ice 
cream  and  goat's  milk  ice  milk  standards  of 
identic  crosft-reference  the  ice  cream  and  ioe 
milk  standards  of  identity. 

FDA  also  points  oat  that  the 
limitations  on  fat  contoit  in  the 
requested  standards  concern  only  the 
milkfat  content  of  the  basic  ice  cream 
mix.  The  fat  contents  of  the  reduced  fat 
lowfat  and  nonfat  prodncts  may  be 
increased  significantly  by  the  fat 
contributed  by  the  characterizing 
flavoring  ingredients,  such  as  milk 
chocolate,  butterscotch,  and  nuts,  that 
are  added  to  the  basic  mix.  The  agency 
specifically  requests  comuKnts  on  the 
need  to  address  this  issue  in  any  action 
the  agency  may  take. 

In  addition  to  seeking  pubHc 
comments  on  the  actions  requested  by 
petitioners,  FDA  requests  comments  on 
an  alternative  for  addressing  the 
underlying  issue  raised  by  the  petitions. 
This  alternative  would  be  to  amend  the 
existing  standard  of  identity  for  ice 
cream  (21  CFR  135.110)  to  remove  the 
requirement  that  ice  cream  contain  a 
specified  minimum  amount  of  milkfat 
Under  this  alternative,  manufacturers 
would  be  able  to  market  products 
labeled  as  "ice  cream"  that  contained 
less  than  the  10  percent  milkfat  required 
by  the  existing  standard.  Manufacturers 
would  have  to  declare  the  milkfat 
content  of  the  product  in  conjuction  with 
its  name  (e.g.,  "7  percent  milkfat  itx 
cream",  "16  percent  milkfat  ice  cream", 
"22  percent  milkfat  ice  crem").  Under 
this  alternative,  manufacturers  would  be 
free  to  use  descriptors  such  as  "reduced 
fat",  "low  fat",  or  "nonfat"  in  conjuction 
with  the  name  "ice  cream",  so  long  as 
the  use  of  these  descriptors  is  not  false 
or  misleading,  and  it  complies  with  any 
regulations  that  FDA  may  establish  to 


define  the  propar  use  of  these 
descriptors.  Products  labeled  as  "ice 
cream"  would  still  have  to  comply  with 
all  of  the  other  requirements  of  the 
standard.  If  FDA  decides  to  propose  this 
alternative,  it  would  also  propose  to 
revoke  the  standard  of  identity  for  "ice 
milk"  in  21  CFR  135.120. 

FDA  can  anticipate  the  use  of 
sweeteners  that  have  not  been  affirmed 
as  generally  recognized  as  safe  (GRAS), 
and  not  otherwise  determined  to  be 
safe,  by  FDA  in  the  products  covered  by 
this  notice.  In  order  to  assure  that 
sweeteners  are  not  used  tmtil  FDA  has 
determined  that  they  are  safe  for  this 
use,  FDA  is  requesting  comment  on  the 
use  of  alternative  language  in  any 
standards  that  may  result  from  this 
proceeding.  Instead  of  the  phrase  "any 
safe  and  suitable  sweeteners"  as 
suggested  in  the  petitions,  FDA  believes 
that  any  standards  should  describe  the 
permitted  optional  sweeteners  as  "any 
sweetener  that  has  been  affirmed  as 
GRAS  or  approved  as  a  food  additive 
for  this  use." 

V.  Grounds  for  the  Suggested  Reduced 
Fat  Lowfat,  and  Nonfat  Ice  Cream 
Standards 

The  statements  of  grounds  submitted 
in  support  of  the  petitions  are  set  forth 
below.  As  states  above,  the  petitions  did 
not  reflect  the  potential  informal/ formal 
split  in  this  rulemaking.  Nonetheless,  the 
agency  believes  that  these  statements 
provide  an  appropriate  strating  point  for 
consideration  of  the  requested  changes. 

A.  The  Requested  Changes  Would 
Promote  the  Public  Health 

In  support  of  their  petitions.  UCA  and 
Public  Voice  cited  the  increasing  efforts 
of  Americans  to  limit  their  intake  of  fat 
They  noted  that  there  is  groMring 
evidence  that  excessive  fat  consumption 
may  contribute  to  a  range  of  disease 
conditions,  and  that  the  present 
standards  for  ice  cream  and  ice  milk 
operate  as  regulatory  barriers  for  the 
growing  number  of  consumers  who  want 
lower  fat  foods. 

The  petitioners  pointed  out  that 
scientific  bodies,  public  health 
organizations,  and  government  agencies 
all  have  recommended  that  consumers 
limit  their  intake  of  fat  The  petitioners 
cited  "Nutrition  and  Your  Health, 
Dietary  Guidelines  for  Americans,  "[2d 
ed.,  1965)  (Ref.  1),  published  by  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  the  VS. 
Department  of  Agriculture  (USDA),  as  a 
Government  report  that  urges 
consumers  to  avoid  excessive  fat  intake 
and  to  increase  consumption  of  lowfat 
products,  especially  lowfat  dairy 
products. 


In  addition,  they  cited,  "The  Sui^geoo 
General's  Report  on  Nutritioa  sikI 
Health"  (Ref.  2).  released  on  July  26. 
1988.  which  advises  Americans  to 
reduce  consumption  of  fat  and  to  choose 
foods  relatively  low  in  fat.  such  as 
lowfat  dairy  products.  The  Surgeon 
General's  reprot  provides  a 
comprehensive  review  and  analysis  of 
available  scientific  evidence  on  the 
relationsh^  between  diet  and  health.  It 
stresses  that  high  intake  of  dietary  fat  is 
associated  with  a  variety  of  disease 
conditions,  includiag  coronary  heart 
diseeee  and  certain  types  of  cancer.  The 
report  conchides  that  the  public  wooid 
benefit  from  increased  availability  of 
lowfat  food  products,  and  that  food 
manufacturers  can  contribute  to 
improving  the  American  diet  and  health 
by  increasing  the  availability  of 
palatable  foods  that  are  consistent  with 
the  dietary  principles  given  m  the  report. 

Public  Voice  also  noted  that  the 
American  Cancer  Society,  in  its  1984 
special  report  "Nutrition  and  Cancer 
Cause  and  Prevention"  (Ref.  3),  urges 
consumers  to  lower  their  total  intake  of 
fat.  The  report  states,  "For  most  people. 
this  should  mean  a  simple  change  in 
consumption  of  fats,  oils,  and  foods  rich 
in  fats — an  effective  way  to  reduce  total 
calories."  Public  Voice  ftirther  states 
that  the  National  Heart,  Lung,  and  Blood 
Institute  and  the  American  Heart 
Association  have  similariy 
recommended  a  cutback  on  saturated 
fat  and  diolesterol  consumption  as  a 
means  of  controlling  the  risk  of  coronary 
artery  disease. 

KGF  also  noted  that  DHHS  has 
counseled  consumers  to  routinely 
moderate  their  intake  of  dietary  fat  in 
order  to  avoid  certain  health 
consequences.  It  also  noted  that  other 
health  organizations  have  joined  in  this 
governmental  call  for  increased 
moderation  in  the  consumption  of  this 
traditionally  important  macronutrient 
At  the  same  time.  KCF  pointed  out  that 
food  manufacturers,  including  KGF. 
have  been  urged  to  provide  consumers 
with  additional  reduced  fat  alternatives 
to  the  traditional  foods  now  contributing 
to  the  perceived  problem. 

KFG  further  stated  that,  although  it 
has  felt  an  obligation  to  develop, 
produce,  and  distribute  the  kinds  of  new 
food  alternatives  that  consumers 
demand  and  public  health  offiaals 
recommend,  such  as    nonfat  ice  cream," 
it  does  not  join  in  all  of  the  overly 
generalized  criticism  of  dietary  fat. 

B.  The  Requested  Changes  Would 
Satisfy  Consumer  Demands 

The  petitioners  states  that  the 
suggested  standards  of  identifj*  for 
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"reduced  fat."  "lowfat."  and  "nonfat  ice 
cream"  products  would  satisfy  the 
growing  consumer  interest  in  lower  fat 
products.  They  noted  that  the  1988 
report  of  the  National  Research  Council 
of  the  National  Academy  of  Sciences. 
"Designing  Foods:  Animal  Product 
Options  in  the  Marketplace"  ("Designing 
Foods")  (Ref.  4),  reviews  a  number  of 
recent  surveys  of  changing  consumer 
attitudes  and  behavior.  Also,  "Designing 
Foods"  documents  that  a  large  and 
growing  number  of  consumers  are 
concerned  about  the  nutritional  content 
of  food  and  are  attempting  to  restrict  the 
use  of  certain  food  components, 
including  fat.  IICA  states  that  the 
reduction  in  fat  consumption  has  been 
reflected  in  the  large  increase  in  sales  of 
reduced  fat  products,  especially  lowfat 
and  nonfat  milk  products.  It  stated  that 
a  summary  of  data  collected  by  the 
USDA  between  1965  and  1988  depicts  a 
steady  and  significant  shift  in  sales  from 
whole  milk  to  lowfat  and  nonfat  milks 
and  from  regular  cottage  cheese  to 
lowfat  cottage  cheese. 

The  petitioners  noted  that  the 
"Designing  Foods"  report  states  that 
food  standards  of  identify  are  often  so 
restrictive  that  they  inhibit  the  sale  of 
such  new  foods  and  recommends  that 
food  standards  be  revised  or  eliminated, 
as  necessary,  to  enhance  the  food 
industry's  abihty  to  produce  and  market 
new  lowfat  products. 

They  maintained  that  establishment 
of  standards  of  identify  for  reduced  fat. 
lowfat,  and  nonfat  ice  cream  products, 
with  all  categories  achieving  significant 
fat  reductions  from  regular  ice  cream, 
would  provide  the  growing  number  of 
consumers  of  lower  fat  dairy  products 
with  lower  fat  alternatives  to  regular  ice 
cream  that  are  comparable  to  the 
popular  lower  fat  products  now 
available  as  options  for  whole  milk  and 
regular  cottage  cheese. 

Public  Voice  noted  that  the  Gallup 
Organization  (Ref.  5)  reported  (National 
Food  Policy  Conference,  March  7, 1990, 
Washington,  DC)  that  a  study  of  the 
public's  perception  of  health  risks  of 
foods  indicated  that  83  percent  of  the 
public  was  cono^med  and  46  percent 
was  very  concerned  about  how  eating 
will  affect  futile  health.  In  addition. 
Gallup  found  tfiat  74  percent  of  the 
persons  surveyed  were  concerned  about 
moderating  fat  intake  because  of  its 
health  impact. 

Public  Voice  also  stated  that  another 
survey,  the  Food  Marketing  Institute's 
1989  poll.  'Trends.  Consumer  Attitudes 
and  the  Supermarket"  (Ref  6).  shows 
widespread  consumer  concern  with 
healthier  eating.  This  survey  found  that 
over  90  percent  of  those  surveyed  said 
that  they  were  either  "very  concerned" 


or  "somewhat  concerned  "  about  the 
nutritional  content  of  the  foods  that  they 
eat.  Fifty-eight  percent  said  fats  are  a 
serious  health  hazard — up  from  42 
percent  in  1985. 

C.  The  Suggested  Nomenclature  Is 
Accurate  and  Meaningful  to  Consumers 

IICA  maintained  that  the  suggested 
product  names  "reduced  fat  ice  cream," 
"lowfat  ice  cream. "  and  "nonfat  ice 
cream"  are  appropriate  because  these 
classes  of  products  would  possess  the 
traditional  physical  and  organoleptic 
characteristics  of  ice  cream  and  would 
have  an  appropriate  reduction  in  milkfat 
content. 

IICA  further  slated  that  the  suggested 
nomenclature  clearly  conveys  the  true 
nature  of  these  classes  of  lower  fact 
products.  It  asserted  that  the  use  of  the 
traditional  benchmark  term  "ice  cream." 
coupled  with  prominent  disclosure  of 
the  distinguishing  difference  between 
the  offered  product  and  ice  cream,  i.e.. 
"reduced  fat."  "lowfat."  or  "nonfact." 
provides  clear  and  meaningful 
information  to  consumers. 

KGF  stated  that  "nonfat  ice  cream"  is 
not  "ice  cream  "  and  does  not  purport  to 
be  "ice  cream, "  and  that  consumers 
recognize  that  "nonfat  ice  cream"  is  not 
made  with  cream  because  consumers 
know  cream  is  high  in  fat.  KGF 
considered  possible  theoretical 
confusion  immaterial  because  the  word 
"cream"  has  no  positive  connotation 
that  is  inapplicable  to  the  nonfat  ice 
creams,  and  because  "nonfat  ice  cream" 
is  "creamy  "  in  every  sense  except  the 
fat^ln  addition.  KGF  noted  that  fat- 
modin^  foods  are  produced  for  general 
consumption  rather  than  special  dietary 
use.  KGF  concluded  that  nonfat  and 
lowfat  dairy  products  are  popular  foods 
demanded  by  consumers  who  simply 
wish  to  achieve  a  desired  balance  in  the 
macronutrients  that  they  intend  to  eat 
daily. 

KGF  further  stated  that  the  names 
"frozen  dessert"  and  "frozen  dairy 
dessert"  are  too  genertic  to  adequately 
describe  the  product  because  all  grades 
and  kinds  of  ice  creams,  ice  milks, 
sherbets,  frozen  yogurts  and  custards, 
water  ices,  and  mellorines  are  frozen 
desserts.  Similarly,  KGF  noted,  a  name 
connoting  special  dietary  uses  would 
only  confuse  the  intended  factural 
message.  Consumers,  KGF  contended, 
are  able  to  place  "nonfat  ice  cream" 
within  the  family  of  frozen  desserts  the 
same  way  that  they  relate  currently 
marketed  nonfat  and  lowfat  milks  and 
nonfat  and  lowfat  yogurts  to  milk  and 
yogurt. 

Public  Voice  stated  that,  by  permitting 
the  use  of  the  terms  "reduced  fat, " 
"lowfat."  and  "nonfat"  in  the  product 


names.  FDA  would  reduce  regulatory 
barriers  and  enable  the  marketing 
system  to  work  more  efficiently  to 
convey  the  lower  fat  attributes  of  these 
ice  cream  alternatives.  Public  Voice 
further  stated  that  consumers  would 
gain  more  useful  information  to  make  an 
informed  choice.  Moreover, 
manufacturers  would  be  able  to 
capitalize  on  the  positive  descriptions  of 
these  products,  as  well  as  to  initiate  new 
marketing  efforts  for  products  now 
stymied  with  the  name  "ice  milk." 


D.  The  Petitions  Would  Assure  That 
Lower  Fat  Ice  Cream  Products  Are 
Uniformly  Labeled 

IICA  stated  that  there  is  a  pressing 
need  for  uniform  national  standards  and  ^ 
nomenclature  for  lower  fat  ice  cream 
products.  It  noted  that  the  lack  of 
uniformity  in  standards  and 
nomenclature  for  lo'ver  fat  ice  cream 
products  has  two  major  undesirable 
consequences.  First,  the  use  of  different 
names  for  similar  products,  depending 
upon  the  manufacturer's  inclination  or 
the  peculiarities  of  local  law,  causes 
consumer  confusion  and  undermines  the 
basis  for  meaningful  labeling.  Second, 
multiple  inconsistent  state  and  local 
labeling  requirements  impose  large 
compliance  costs  with  respect  to 
products  marketed  in  interstate 
commerce  and  casue  unnecessary  price 
increases  to  consumers.  KGF  stated  that 
while  it  would  ordinarily  urge  the 
allowance  of  time  for  the  further 
development  and  refinement  of 
competing  technologies  and  products. 
the  firm  instead  suggests  that  an  early 
Federal  standard  for  "nonfat  ice  cream" 
would  diminish  the  uncertainties  now 
being  experienced  by  officials  and 
producers,  thereby  necessarily 
promoting  honesty  and  fair  dealing  in 
the  interest  of  consumers. 

FDA  notes  that  since  the  submission 
of  the  petitions,  the  NLEA  has  made 
definitions  and  standards  of  identity 
adopted  under  section  401  of  the  act 
preemptive.  The  agency  requests 
comments  on  the  significance  of  the 
petitioner's  arguments  in  light  of  this 
development. 

E.  The  Products  Described  Would  Be 
Nutritionally  and  Organoleptically 
Equivalent  to  Ice  Cream 

IICA  stated  that  although  the 
proposed  products  differ  from  the 
existing  ice  cream  and  ice  milk 
counterparts  in  that  the  weight  per 
gallon  has  been  reduced  from  4.5  pounds 
to  4.0  pounds,  there  would  not  be  any 
economic  or  nutritional  reduction  in  the 
quality  of  the  products.  To  assure 
nutritional  equivalency  of  the  proposed 
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products  to  ice  cream.  ilCA  suggested 
replacing  the  current  percentage 
requirements  for  total  milk  soiids  and 
nonfat  milk  solids  with  requirements 
based  on  weight  in  pounds  per  gallon. 
Because  the  nonfat  milk  solids  portion 
supplies  virtually  all  of  the  protein, 
vitamins,  and  minerals  (with  the 
exception  of  fat-soluble  nutrients  like 
vitamin  A),  IICA  calculated  the  values 
for  nonfat  milk  solids  that  it  include  in 
its  suggested  standards  based  on  the 
same  amount  of  nonfat  milk  solids 
required  under  the  standard  of  identity 
for  ice  cream. 

To  further  explain  the  concept,  IICA 
provided  the  following  example:  The 
minimum  weight  of  nonfat  milk  solids 
required  to  be  in  ice  cream,  under 
§  135.110(a)(2)  (21  CFR  135.110(a)(2)J 
was  calculated  by  multiplying  the 
required  percentage  of  nonfat  milk 
solids  (e.g..  10%  for  a  product  containing 
the  minimum  of  10%  milkfat)  by  the 
weight  per  gallon  requirement  i.e..  4^ 
pounds.  (10%x4.5  pound8=0.45  pound.) 
Thus,  in  the  suggested  standard  for 
nonfat  ice  cream,  the  minimum  total 
milk  solids  requirement  for  the  product 
(0.45  pound  per  gallon)  reflects  the  same 
level  of  nonfat  milk  solids  as  currently 
required  in  a  10  percent  milkfat  ice 
cream.  IICA  stressed  that  employing  this 
concept  in  all  of  the  suggested  standards 
assures  that  these  products  will  be 
nutritionally  equivalent  to  ice  cream, 
and  that  the  only  loss  to  consumers  will 
be  the  reduction  of  fat. 

IICA  stated  that  while  it  does  not 
believe  that  frozen  desserts  are 
traditionally  considered  to  be  significant 
sources  of  vitamin  A,  it  would  not 
oppose  a  requirement  that  vitamin  A  be 
added  to  the  finished  food  to  assure 
nutritional  equivalency,  provided  any 
specified  level  does  not  adversely  affect 
the  organoleptic  properties  of  the 
finished  food. 

IICA  also  pointed  out  that  because 
each  of  the  product  classes  would  have 
nomenclature  that  references  fat 
content  the  proposed  standards  would 
require  full  nutrition  labeling  (21  CFR 
101.9(a)).  thereby  fully  informing 
consumers  as  to  the  protein,  vitamin, 
mineral,  and  fat  contents  of  these 
products. 

Public  Voice's  petition  would  limit  the 
milkfat  content  of  "reduced  fat  ice 
cream"  to  not  more  than  5  percent.  It 
maintained  that  by  limiting  the  milkfat 
content  to  5  percent  consumers  will  be 
assured  of  receiving  a  50-percent 
reduction  in  milkfat  compared  to  the 
minimum  10-percent  milkfat  requirement 
of  ice  cream,  consistent  with  FDA's 
current  views  for  reduced  fat  food 
labeling  claims. 


VI.  GronndB  far  Safe  and  Suitable 
Sweeteners  Requested  Change 

A.  The  Petitions  Would  Promote  PuNic 
Health 

The  petitions  stated  that  consumers 
are  being  urged,  and  are  responding  to 
the  message,  to  maintain  a  reasonable 
weight  and  lower  their  intake  of  sugar. 
IICA  noted  that  the  1979  report 
"Nutrition  and  Your  Health.  Dietary 
CuideHnes  for  Americans"  (Ref.  7)  urged 
Americans  to  maintain  a  desirable 
weight  and  to  reduce  the  number  of 
calories  in  their  daily  diet.  The  petitions 
also  cited  the  statement  in  the  "Surgeon 
General's  Report  on  Nutrition  and 
Health"  (Ref  2)  that  the  public  would 
benefit  from  increased  availability  of 
food  and  food  products  low  in  calories, 
as  well  as  low  in  total  fat,  saturated  fat. 
and  sugars.  IICA  noted  the  several 
surveys  reviewed  in  "Designing  Foods" 
(Ref  4)  that  document  the  growing 
number  of  consumers  who  are 
attempting  to  restrict  their  intake  of 
specific  types  of  foods,  such  as  sugar. 

B.  The  Petitions  Would  Promote 
Honesty  and  Fair  Dealing 

IICA  noted  that  the  limitations  in  the 
standards  for  ice  cream  and  ice  milk 
(f  §  135.110(a)  and  135.120(a))  that 
permit  the  use  of  only  nutritive 
carbohydrate  sweeteners  create  the 
potential  for  consumer  confusion 
because  they  prohibit  manufacturers 
from  marketing,  as  ice  cream,  products 
containing  any  combination  of  non- 
nutritive  and  nutritive  sweeteners.  IICA 
maintained  that  its  petition  would  create 
consistency  in  the  names  of  new  ice 
cream  products  while  providing  label 
information  about  sweeteners  to  enable 
consumers  to  decide  whether  they  want 
to  use  products  that  contain  such 
alternative  sweeteners. 

VII.  Suggested  Regulations 

The  requested  amendments  of  the  ice 
cream  standard  and  the  ice  milk 
standard  (to  be  renamed  "reduced  fat 
ice  cream")  and  the  requested  new 
standards  for  "lowfat  ice  cream  "  and 
"nonfat  ice  cream, "  submitted  by  the 
four  petitioners,  are  set  forth  below. 
With  the  exception  of  the  reference  to 
sweeteners  in  the  suggested  amendment 
of  the  standard  for  ice  cream,  and  by 
cross-reference  to  the  suggested 
standards  for  "reduced  fat  ice  cream." 
"lowfat  ice  cream."  and  "nonfat  ice 
cream. "  which  FDA  has  revised  to  state 
that  any  sweetener  used  must  have  been 
affirmed  as  GRAS  or  approved  as  a  food 
additive  for  this  use  by  the  agency,  the 
language  set  forth  below  is  as  suggested 
by  the  petitioners. 


1.  IICA's  requested  amendment  of  the 
standard  of  identity  for  ioe  cream,  as 
revised  by  FDA.  to  provide  for  iron- 
nutritive  and  nutritive  sweeteners: 

§135.110    lea  craam  and  (rozan  custard. 

(a)  Description.  (1)  Ioe  cream  u  a  food 
produced  by  freezing,  while  stirring,  a 
pasteurized  mdk  consisUng  of  one  or 
more  of  the  optional  dairy  ingredients 
specified  in  paragraph  (b)  of  this 
section,  and  may  contain  one  or  more  of 
the  optional  caseinates  specified  in 
paragraph  (c)  of  this  section  subject  to 
the  conditions  hereinafter  set  forth,  and 
other  safe  and  suitable  nonmilk -derived 
ingredients;  excluding  other  food  fats, 
except  such  as  are  natural  components 
of  flavoring  ingredients  used  or  are 
added  in  incidental  amounts  to 
accomplish  specific  functions,  ice  cream 
may  be  sweetened  with  any  sweetener 
that  has  been  affirmed  as  GRAB  or 
approved  as  a  food  additive  for  this  use 
by  the  Food  and  Drug  Administration 
and  may  or  may  not  be  characterized  by 
the  addition  of  flavonng  ingredients. 

2.  IICA's  suggested  amendment  of  the 
standard  of  identity  for  "ice  milk  "  to  be 
renamed  "reduced  fat  ice  cream:" 

§  135.120    Reduced  fat  lc«  cream. 

(a)  Descnptjon.  Reduced  fat  ice  cream 
is  the  food  prepared  from  the  same 
ingredients  and  in  the  same  manner  as 
prescnbed  in  \  135.110  for  ice  cream  and 
complies  with  all  the  provisions  of 
§  135.110  (including  the  requirements  for 
label  statement  of  optional  mgredients). 
except  that: 

(1)  Its  content  of  milkfat  is  more  than 
2  percent  but  not  more  than  7  percent. 

(2)  Its  content  of  total  milk  solids  per 
gallon  is  not  less  than  046  pounds  for 
product  containing  7  percent  milkfat. 
When  the  milkfat  content  decreases  in 
increments  of  1  percent  below  the  7 
percent  level,  it  shall  contain  the 
following  levels  of  total  milk  sobds  and 
nonfat  milk  sohds: 


Pefcem 
milklat 

Minimixr  tola! 

(pokfvjs  pel 
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MirwTXjm  nontal 

rrw*  sohds 

(pmrxis  par 
0iUlon) 

7. 
6. 
5. 

4 



047 
0.47 
0.48 

0.4fi 

0.49 

0  18 
023 
027 
0.32 

3 

0.36 

Greater  than 
2 

041 

(3)  Caseinates  may  be  added  when 
the  content  of  total  milk  solids  per 
gallon  IS  not  less  than  the  rmnimum  level 
prescribed  m  paragraph  (a)(2)  of  this 
section. 
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(4)  The  provision  for  reduction  in 
milkfat  and  nonfat  milk  solids  content 
from  the  addition  of  bulky  flavors  in 

i  135.110(a)  applies,  except  that  in  no 
case  will  the  milkfat  content  be  2 
percent  or  less,  nor  the  nonfat  milk 
solids  content  be  less  than  0.18  pounds 
per  gallon. 

(5)  The  quantity  of  total  solids  per 
gallon  is  not  less  than  1.3  pounds. 

(8)  The  weight  per  gallon  is  not  less 
than  4.0  pounds. 

(7)  When  any  artificial  coloring  is 
used  in  reduced  fat  ice  cream,  directly 
or  as  a  component  of  any  other 
ingredient,  the  label  shall  bear  the 
statement  "artificially  colored", 
"artificial  coloring  added",  "with  added 

artificial  color",  or  " ,  an  artificial 

color  added",  the  blank  being  filled  in 
with  the  common  or  usual  name  of  the 
artificial  color  or  in  lieu  thereof,  in  case 
the  artificial  color  is  a  component  of 

another  ingredient,  " artificially 

colored". 

(8)  If  both  artificial  color  and  artificial 
flavoring  are  used,  the  label  statements 
may  be  combined. 

(b)  Nomenclature.  The  name  of  the 
food  is  "reduced  fat  ice  cream." 

3.  Public  Voice's  suggested  standard 
of  identity  for  "ice  milk,"  to  be  renamed 
"reduced  fat  ice  cream:" 

S  135.120    Raduoad  fat  lc«  CTMm. 

(a)  Description.  Reduced  fat  ice  cream 
is  the  food  prepared  from  the  same 
ingredients  and  in  the  same  manner 
prescribed  in  }  135.110  for  ice  cream  and 
complies  with  all  the  provisions  of 

§  135.110  (including  the  requirements  for 
label  statement  of  optional  ingredients], 
except  that: 

(1)  Its  content  of  milkfat  is  more  than 
2  percent  but  not  more  than  5  percent. 

(2)  [Reserved] 

(b)  Nomenclature.  The  name  of  the 
food  is  "reduced  fat  ice  cream". 

4.  nCA's  suggested  standard  of 
identity  for  "lowfat  ice  cream:" 

S13S.122    Lowfat  lea  eraam. 

(a)  Description.  Lowfat  ice  cream  is 
the  food  prepared  from  the  same 
ingredients  and  in  the  same  manner  as 
prescribed  in  1 135.110  for  ice  cream  and 
complies  with  all  the  provisions  of 
\  135.110  (including  the  requirements  for 
label  statement  of  optional  ingreHients), 
except  that: 

(1)  Its  content  of  milkfat  is  not  less 
than  0.5  percent  but  not  more  than  2.0 
percent. 

(2)  Its  content  of  total  milk  solids  per 
gallon  before  the  addition  of  bulky 
flavors  is  not  less  than  0.49  pounds. 

(3)  Caseinates  may  be  added  when 
the  content  of  total  milk  solids  before 


the  addition  of  bulky  flavors  is  not  less 
than  0.49  pounds. 

(4)  The  provisions  for  reduction  in 
milkfat  and  nonfat  milk  solids  content 
from  the  addition  of  bulky  flavors  in 

§  135.110(a)  shall  not  apply. 

(5)  The  quantity  of  total  solids  per 
gallon  is  not  less  than  1.3  poimds. 

(6)  The  weight  per  gallon  is  not  less 
than  4.0  pounds. 

(7)  When  any  artificial  coloring  is 
used  in  lowfat  ice  cream,  directly  or  as  a 
component  of  any  other  ingredient,  the 
label  shall  bear  the  statement 
"artificially  colored",  "artificial  coloring 
added",  "with  added  artificial  color",  or 

" .  an  artificial  color 

added",  the  blank  being  filled  in  with 
the  common  or  usual  name  of  the 
artificial  colon  or  in  lieu  thereof,  in  case 
the  artificial  color  is  a  component  of 

another  ingredient,  " 

artificially  colored". 

(8)  If  both  artificial  color  and  artificial 
flavoring  are  used,  the  label  statements 
may  be  combined. 

(b)  Nomenclature.  The  name  of  the 
food  is  "lowfat  ice  cream". 

5.  Public  Voice's  suggested  standard 
of  identity  for  "lowfat  ice  cream:" 

§135.122    Lowfat  Ice  craam. 

(a)  Description.  Lowfat  ice  cream  is 
the  food  prepared  from  the  same 
ingredients  and  in  the  same  manner  as 
prescribed  in  {  135.110  for  ice  cream  and 
complies  with  all  the  provisions  of 

S  135.110  (including  the  requirements  for 
label  statement  of  optional  ingredients) 
except  that 

(1)  Its  content  of  milkfat  is  not  less 
than  0.5  percent  but  not  more  than  2 
percent. 

(b)  Nomenclature.  The  name  of  the 
food  is  "lowfat  ice  cream". 

6.  IICA's  and  KGFs  suggested 
standard  of  identity  for  "nonfat  ice 
cream:" 

S  1 35.1 23    Nonfat  lea  craam. 

(a)  Description.  Nonfat  ice  cream  is 
the  food  prepared  from  the  same 
ingredients  and  in  the  same  manner 
prescribed  in  §  135.110  for  ice  cream  and 
complies  with  all  the  provisions  of 
S  135.110  (including  the  requirement  for 
label  statement  of  optional  ingredients) 
except  that: 

(1)  Its  content  of  milkfat  is  less  than 
0.5  percent. 

(2)  Its  content  of  total  milk  solids  per 
gallon  before  the  addition  of  bulky 
flavors  is  not  less  than  0.45  pounds. 

(3)  Caseinates  may  be  added  when 
the  content  of  total  milk  solids  per 
gallon  before  the  addition  of  bulky 
flavors  is  not  less  than  0.45  pounds. 

(4)  The  provision  for  reduction  in 
milkfat  and  total  milk  solids  content 


from  the  addition  of  bulky  flavors  in 
§  135.110(a)  shall  not  apply. 

(5)  The  quantity  of  total  solids  per 
gallon  is  not  less  than  1.3  pounds. 

(6)  The  weight  per  gallon  is  not  less 
than  4.0  pounds. 

(7)  When  any  artificial  coloring  is 
used  in  nonfat  ice  cream,  directly  or  as  a 
component  of  any  other  ingredient,  the 
label  shall  bear  the  statement 
"artificially  colored",  "artificial  coloring 
added",  "with  added  artificial  color",  or 

" ,  an  artificial  color 

added",  the  blank  being  filled  in  with 
the  common  or  usual  name  of  the 
artificial  color  or  in  lieu  thereof,  in  case 
the  artificial  color  is  a  component  of 

another  ingredient,  " 

artificially  colored". 

(8)  If  both  artificial  color  and  artificial 
flavoring  are  used,  the  label  statements 
may  be  combined. 

(b)  Nomenclature.  The  name  of  the 
food  is  "nonfat  ice  cream". 

7.  Public  Voice's  suggested  standard 
of  identity  for  "nonfat  ice  cream": 

§  1 35. 1 23    Nonfat  lea  craam. 

(a)  Description.  Nonfat  ice  cream  is 
the  food  prepared  from  the  same 
ingredients  and  in  the  same  manner 
prescribed  in  §  135.110  for  ice  cream  and 
complies  with  all  the  provisions  of 

1 135.110  (including  the  requirement  for 
label  statement  of  optional  ingredients) 
except  that: 

(1)  Its  content  of  milkfat  is  less  than 
0.5  percent. 

(2)  (Reserved] 

(b)  Nomenclature.  The  name  of  the 
food  is  "nonfat  ice  cream". 

VIIL  References 

The  following  information  has  been 
placed  on  file  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  U.S.  Department  of  Agriculture  and 
U.S.  Department  of  Health  and  Human 
Services,  "Nutrition  and  Your  Health, 
Dietary  Guidelines  for  Americans,"  2d 
ed.,  Washington,  DC,  1985. 

2.  U.S.  Department  of  Health  and 
Human  Services,  "The  Surgeon 
General's  Report  on  Nutrition  and 
Health,"  DHHS  (PHS)  Publication  No 
88-50210,  Washington,  DC,  U.S. 
Government  Printing  Office.  GPO  Stock 
No.  017-001-00465-1  (1988). 

3.  The  American  Cancer  Society,  1984 
Special  Report,  "Nutrition  and  Cancer 
Cause  and  Prevention." 

4.  Committee  on  Technological 
Options  to  Improve  Nutritional 
Attributes  of  Animal  Products.  Board  of 
Agriculture,  National  Research  Council. 
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"Designing  Foods:  Animal  Product 
Options  in  the  Marketplace,"  National 
Academy  Press,  Washington,  DC,  1988. 

5.  The  Gallup  Organization,  National 
Food  Policy  Conference,  Washington, 
DC,  March  7. 1990. 

6.  The  Food  Marketing  Institute's  1989 
poll,  'Trends,  Consumer  Attitudes  and 
the  Supermarket." 

7.  U.S.  Department  of  Agriculture  and 
U.S.  Department  of  Health  and  Human 
Services.  "Nutrition  and  Your  Health, 
Dietary  Guidelines  for  Americans,"  First 
Edition,  Washington,  DC,  1979. 

Any  comments  submitted  in  support 
of  (1)  amending  the  standard  of  identity 
for  ice  milk  to  change  the  name  of  the 
food  to  "reduced  fat  ice  cream,"  (2) 
establishing  new  standards  of  identity 
for  "lowfat  ice  cream"  and  "nonfat  ice 
cream,"  (3)  providing  for  the  use  of  non- 
nutritive  sweeteners  and  nutritive 
sweeteners  in  the  new  standards  for 
"reduced  fat  ice  cream,"  "lowfat  ice 
cream"  and  "nonfat  ice  cream."  (4) 
amending  the  standard  of  identi^  for  ice 
cream  to  provide  for  the  use  of  non- 
nutritive  and  nutritive  sweeteners,  or 
which  addresses  any  other  issue 
discussed  in  this  document,  should  be 
supported  by  appropriate  information 
and  data  regarding  the  impact  on  small 
businesses  consistent  with  the 
requirements  of  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354). 

Interested  persons  may,  on  or  before 
March  25, 1991,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  notice. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
end  4  p.m.,  Monday  through  Friday. 

Dated:  January  3, 1991. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

[PR  Doc.  91-1359  Filed  1-18-81;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CPR  Part  904 

Arkansas  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 


ACTKMC  Proposed  rule;  reopening  and 
extension  of  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Arkansas 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Arkansas 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  for  Arkansas' 
proposed  regulations  pertain  to  the 
applicability,  definitions,  coal 
exploration,  probable  hydrologic 
consequences  (PHC)  determinations, 
transportation  and  support  facilities, 
bonding,  impoundments,  coal  mine 
waste,  revegetation,  and  roads.  The 
amendment  is  intended  to  revise  the 
State  regulations  to  be  consistent  with 
the  corresponding  Federal  regulations. 
This  notice  sets  forth  the  times  and 
locations  that  the  Arkansas  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  c.s.L  February  6, 
1991. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendn«nt  by  contacting 
OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
East  Skelly  Drive,  suite  550.  Tulsa,  OK 
74135.  Telephone:  (918)  581-6430 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  Mining 
Reclamation  Division,  8001  National 
Drive,  Little  Rock,  AR  72209, 
Telephone:  (501)  570-2170. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  H.  Moncrief.  Director,  Tulsa  Field 

Office,  or  telephone  number  (918)  581- 

6430. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Arkansas  Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 


Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program,  can 
be  found  in  the  November  21, 1980. 
Federal  Register  (45  FR  77003). 
Subsequent  actions  concerning 
Arkansas  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12,  904.15,  and  904.16. 

n.  Proposed  Amendment 

By  letter  dated  September  27, 1990 
(administrative  record  No.  AR-413), 
Arkansas  submitted  a  proposed 
amendment  to  its  program  under 
SMCRA.  Arkansas  submitted  the 
proposed  amendment  in  response  to  a 
November  8, 1989,  letter  that  OSM  sent 
to  Arkansas  in  accordance  with  30  CFR 
732.17(c).  Arkansas  proposes  to  amend 
its  progarm  by  revising  existing  rules  or 
adding  new  rules  concerning 
applicability,  definitions,  coal 
exploration,  PHC  determinations, 
transportation  and  support  facilities, 
bonding,  impoundments,  coal  mine 
waste,  revegetation,  and  roads. 
Specifically,  Arkansas  proposes  to 
amend  Arkansas  Surface  Coal  Mining 
and  Reclamation  Code  sections:  700.10, 
apphcability;  701.5,  definitions:  776.11, 
general  requirement  for  coal  exploration 
of  less  than  250  tons;  780.21,  PHC 
determinations;  780.37,  transportation 
facilities;  780.38  and  784.27,  support 
facilities;  800.11,  incremental  bonding; 
815.15,  performance  standards  for  coal 
exploration;  815.15,  performance 
standards  for  coal  exploration:  815.17, 
requirements  for  a  coal  exploration 
permits;  816.49,  impoundments;  818.84, 
coal  mine  waste  impounding  structures; 
816.116  and  816.17.  success  standards 
for  revegetation;  and  816.150  and 
816.151,  roads. 

OSM  pubhshed  a  notice  in  the 
October  16, 199a  Federal  Register  (55  FR 
41864)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (administrative  record  No. 
AR-434).  The  public  comment  period 
ended  November  15, 1990.  During  its 
review  of  the  amendment,  OSM 
identified  concerns  relating  to  ASCMRC 
816.116(b](3)(i],  revegetation  success 
standards,  and  ASCMRC  700.10(b), 
termination  of  jurisdiction.  OSM  notified 
Arkansas  of  the  concerns  by  letter  dated 
December  5, 1990  (administrative  record 
No.  AR-435].  Arkansas  responded  in  a 
letter  dated  December  31. 1990,  by 
submitting  an  amendment  package 
(administrative  record  No.  AR-436) 
which  revised  these  proposed  rules. 
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lU. 

OSM  is  reopening  the  conunent  period 
on  the  proposed  Arkansas  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  lij^t  of  the 
additional  materials  aubmitted.  In 
accordanoe  with  the  provisions  of  30 
CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  apphcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  ruJemaiung,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "OATHS"  or  at  locations 
other  than  the  Tulsa  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

Ust  of  Subjecto  in  3S  CFR  Part  904 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated;  January  11. 1991. 
RayriMnd  L.  Lowria, 

Assistant  Director,  Western  Support  Center. 
[FR  Doc.  91-1381  Filed  l-lft-91;  8:45  am) 
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DEPARTIIENT  OF  THANSPO«TAT»ON 
Coast  Guard 
33  CFR  Part  117 

[CGD1  M-42S1 

Drawbridge  Operation  Regulations: 
Apponagansett,  MS 

AOENCy:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  At  the  request  of  the  town  of 
Dartmouth,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Padanaram  (Gulf  Road) 
drawbridge  across  the  Apponagansett 
River,  at  mile  1.0,  at  Dartmouth, 
Massachusetts  by  permiting  scheduled 
openings  on  the  hour  and  half  hour  from 
May  1  though  October  31  from  5  a.m.  to 
9  p.m..  and  by  requiring  the  installation 
of  clearance  gauges  on  the  bridge  piers 
to  minimixe  bridge  openings.  This 
proposal  is  being  made  in  an  effort  to 
reduce  marine  and  vehicular  traffic 
delays  caused  by  frequent  and  long 
openings  of  the  bridge.  This  action 
should  accommodate  the  needs  of 


vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  March  8, 1991. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District,  Bldg.  135A,  Governors 
Island.  NY  10004-5073.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  this  address.  Normal 
office  hours  are  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT. 
William  C.  Heming.  Bridge 
Administrator,  First  Coast  Guard 
District,  at  (212)  668-7170. 
SUPPLEMENT AflV  INFORMATKN*: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  idenufy  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desinng  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Commander,  First  Coast  Guard  District, 
will  evaluate  all  communications 
received  and  determine  a  course  of  final 
action  on  this  proposal.  The  proposed 
regulations  may  be  changed  in  light  of 
comments  received. 

Drafting  informatioo 

The  drafters  of  this  notice  are  Jose  M. 
Area  Jr..  project  officer,  and  LT.  John  B. 
Gately.  project  attorney. 

Discussion  of  Proposed  Regulation 

This  drawbridge  provides  a  vertical 
clearance  of  9  feet  at  mean  high  water 
and  12  feet  at  mean  low  water.  At  the 
request  of  the  harbormaster,  local 
officials,  and  Congressman  Studd's 
office,  temporary  regulations  were 
implemented  for  approximately  a  60  day 
period  in  October  and  November  1989  to 
evaluate  proposed  changes  in  the 
drawbridge  regulations  to  reduce 
vehicular  and  marine  traffic  congestion. 
Statistics  provided  by  the  bridge  owner 
and  harbormaster  show  that  the  two 
lane  bridge  averages  between  400  and 
900  cars  per  hour  across  the  bridge 
between  8  a.m.  and  10  pjn.  during  the 
boating  season.  Because  of  congestion  in 
the  lower  harbor  and  a  lack  of  moorings, 
the  harbormaster  has  had  to  place  an 
increasing  number  of  moorings  for 
sailboats  on  the  north  side  of  the  bndge. 
Additionally,  the  primary  hauling  and 
launching  facilities  are  also  north  of  the 


bridge.  The  current  regulations  do  not 
permit  an  orderly  flow  of  either 
vehicular  or  marine  traffic,  create  safety 
problems  for  the  marinersi  and 
extensive  delays  to  vehicles  due  to  long 
or  frequent  openings.  The  temporary 
regulations  substantially  improved  the 
flow  of  both  land  and  marine  traffic  and 
local  officials  request  that  the 
regulations  be  made  permanent. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation,  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  determination  is  based  on  the  fact 
that  the  proposed  scheduled  bridge 
openings  will  be  less  disruptive  for  both 
vehicular  and  marine  traffic.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Implication  Assessment 

This  action  has  been  analyzed  under 
the  principles  and  criteria  in  Executive 
Order  12612.  and  it  has  been  determined 
that  this  proposed  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  federal 
assessment. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  146;  33 
CFR  1.05-l(g). 

2.  Section  117.587  is  revised  to  read  as 
follows: 

§  1 1 7.587    Apponagansett  River. 

(a)  The  following  requirements  apply 
to  all  bridges  across  the  Apponagansett 
River: 

(1)  Public  vessels  of  the  United  States, 
state  and  local  vessels  used  for  public 
safety  and  vessels  in  distress  shall  be 
passed  as  soon  as  possible.  The  opening 
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signal  from  these  vessels  is  four  or  more 
short  blasts  of  a  whislte  or  horn  or  a 
radio  request. 

(2)  Mooring  facilities  shall  be 
maintained  at  bridge  piers  or  fenders  for 
vessels  to  make  fast  while  waiting  for 
the  draw  to  open. 

(3)  The  bridge  owners  shall  provide 
and  keep  in  good  legible  condition 
clearance  gauges  with  figures  not  less 
than  10  inches  high  designed,  installed 
and  maintained  in  accordance  with  the 
provisions  of  i  118.160  of  this  chapter. 

(b)  The  draw  of  the  Padanaram 
Highway  (Gulf  Road)  drawbridge,  mile 
1.0  at  South  Dartmouth,  except  as 
provided  in  paragraph  (a)(1)  of  this 
section,  shall  open  as  follows: 

(1)  From  1  May  to  31  October  from  5 
a.m.  to  9  p.m.,  open  on  signal  only  on  the 
hour  and  half  hour. 

(2)  At  all  other  times,  on  signal  if  at 
least  six  hours  notice  is  given. 

Dated:  Januar>' 9. 1991. 
P.L  CoUom. 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  I-irst  Coast  Guard  District. 
[FR  Doc.  91-1373  Filed  1-18-91;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  13  and  80 

[PR  Docket  No.  90-480;  DA  90-1868] 

Maritime  Radio  Service 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  grant  of  two 

requests  for  an  extension  of  time  and 

denial  of  one  extension  of  time  request. 

SUMMARY:  On  October  25, 1990,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  (55  FR  45816. 
October  31, 1990)  proposing 
amendments  to  Parts  13  and  80  of  the 
Commission's  Rules  to  implement  the 
Global  Maritime  Distress  and  Safety 
System  (GMDSS)  in  accordance  with 
international  provisions.  In  response  to 
requests  for  extension  of  time,  the 


Commission  extends  the  time  for  filing 
comments  to  June  7, 1991,  and  reply 
comments  to  July  6, 1991,  to  afford 
additional  time  to  prepare  meaningful 
comments. 

DATES:  Comments  must  be  received  on 
or  before  June  7, 1991,  and  reply 
comments  on  or  before  July  6, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathryn  S.  Hosford,  Special  Services 
Division.  Private  Radio  Bureau,  Federal 
Communications  Commission, 
Washington,  DC  20554;  or  telephone 
(202)  632-7197. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Order,  PR 
Docket  No.  90-480,  adopted  December 
24, 1990,  and  released  December  26. 
1991.  The  complete  text  of  the  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC.  The  fiill 
text  also  may  be  purchased  from  the 
Commission's  copy  contractor 
Downtown  Copy  Center,  1114  21  Street 
NW..  Washington.  DC  20036;  telephone 
202-452-1422. 

Summary  of  Order 

1.  On  October  25, 1990,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making  (Notice)' 
proposing  to  implement  the  Global 
Maritime  Distress  and  Safety  System 
(GMDSS)  in  the  Commission's  Rules.* 
The  due  dates  for  comments  and  reply 
comments  were  January  7, 1991,  and 
February  6, 1991,  respectively. 
Subsequent  to  the  release  of  the  Notice, 
the  U.S.  Coast  Guard  (USCG)  and  the 
Radio  Technical  Commission  for 


'  5  FCC  Red  6212  (1990). 

»  The  GMDSS  will  change  international  distress 
communications  from  Morse  code  and  manual 
operation  to  automated,  or  semi-automated, 
communications  using  satellite  and  digital 
technologies.  By  incorporating  advanced 
communications  techniques  and  using  ship-to-shore 
communications  links,  the  G?vC3SS  will  significantly 
improve  the  safety  of  life  and  property  at  sea 
throughout  the  world.  These  changes  will  affect  ship 
and  coast  station  equipment  and  operations 
worldwide.  Internationally,  the  GMDSS  will  be 
phased  in  from  1992  to  1999. 


Maritime  Services  (RTCM)  filed 
separate  requests  for  an  extension  of 
time  for  filing  comments  and  reply 
comments  to  June  7, 1991,  and  July  6, 
1991,  respectively.  American  Mobile 
Satellite  Corporation  (AMSC)  filed  a 
letter  supporting  the  extension  of  time 
requested  by  the  USCG.  Additionally, 
the  Radio  Electronics  Officers  Union  in 
conjimction  with  the  American  Radio 
Association  and  on  behalf  of  the  AFL- 
CIO  Maritime  Committee  (hereinafter, 
ROUJ  requested  to  extend  the  comment 
and  reply  comment  dates  to  September 
9, 1991,  and  October  14, 1991, 
respectively. 

2.  The  Commission  granted  the 
requests  of  the  USCG  and  RTCM  for  an 
extension  of  time  to  file  comments  and 
reply  comments  to  June  7  and  July  6, 
1991,  respectively,  and  denied  ROU's 
request  to  extend  the  comment  and 
reply  comment  period  to  September  9 
and  October  14, 1991.  After  considering 
the  requests  for  an  extension  of  time 
and  their  supporting  arguments,  the 
Commission  concluded  that  a 
reasonable  delay  to  June  7  and  July  6. 
1991,  for  comments  and  reply  comments, 
respectively,  is  appropriate.  It  agreed 
that  the  amendments  set  forth  in  the 
Notice  are  significant  and  represent 
sweeping  technical  changes  to  the 
present  distress  and  safety  system  for 
the  maritime  community  It  determined, 
however,  an  extension  of  the  comment 
and  reply  comment  period  to  September 
9  and  October  14, 1991,  respectively,  is 
excessive. 

3.  The  Commission  indicated  that  the 
period  for  filing  comments  and  reply 
comments  in  the  above-captioned 
proceeding  is  extended  to  and  includes 
June  7, 1991,  and  July  6, 1991, 
respectively. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief.  Private  Radio  Bureau. 

[FR  Doc.  91-1427  Filed  1-18-81,  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooparatlv*  Stat*  Retearcti  Servtee 

National  AgrlctJttural  Research  and 
Extenalon  Users  Advisory  Board; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  a.  1972  (Pub. 
L  92-463.  86  Stat.  770-776).  the  Office  of 
Grants  and  Programs  Systems. 
Cooperative  State  Research  Service, 
announces  the  following  meeting. 

Same:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board. 

Date:  February  22-26.  ISBl. 

Time:  8  ajn.-5  p.m,  February  22. 1991;  8 
am. -6  pjn^  February  23, 1991;  8  a.m.-5  p.m.. 
February  24. 1991;  8  a.m.-6  p.m..  February  25, 
1991;  8  a.m.-5  p.m..  February  28. 1991. 

Place: Loews  L'Enfant  Plaza  Hotel. 480 
L  Enfant  Plaza.  Washington.  DC. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  The  Board  will  be  preparing  a 
report  assessmg  the  Presidents  proposed  FY 
1992  budget  for  agricultural  science  and 
education  agencies. 

Contact  person  for  agenda  and  more 
information:  Marshall  Tarlcington.  Executive 
Secretary.  National  Agricultural  Research 
and  Extension  Users  Advisory  Board;  room 
432-A.  Administration  Building,  U.S. 
Department  of  Agriculture,  Washington,  DC 
2025O-220O;  telephone  (202)  447-3684. 

Done  in  Washington.  DC  this  10th  day  of 
January  1991. 

John  Patrick  Jordan. 

Administrator 

(FR  Doc.  91-1349  Filed  1-18-91;  8:45  am] 
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Forest  Service 


Revised  Draft  Supplement  to  the  Final 
Environmental  Impact  Statement  Early 
Winters  Alpine  Winter  Sports  Study, 
Ottanogan  National  Forest.  Olonogan 
County,  WA 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
revised  draft  supplement  to  the  final 
environmental  impact  statement. 


summary:  Notice  is  hereby  given  that 
the  Forest  Service.  USDA.  will  prepare  a 
revised  draft  supplement  to  the  fmal 
environmental  impact  statement  Early 
Winters  Alpine  Winter  Sports  Study 
(July  1984J.  The  project  area  is  located  in 
Okanogan  County,  Washington  on  the 
Winthrop  Ranger  District  of  the 
Okanogan  National  Forest  and 
encompasses  portions  of  sections  1-3, 11 
and  12  of  Township  35  North.  Range  19 
East,  and  sections  25-28  and  33-38  of 
Township  36  North.  Range  19  East. 
Willamette  Meridian.  Public  Law  101- 
560  which  affects  the  Early  Winters 
project  directs  the  Forest  Service  to 
consider  a  land  exchange  with  Early 
Winters  Resort  Associates  (EWRA).  The 
National  Forest  System  parcels  that  may 
be  considered  in  the  land  exchange  are 
located  in  the  immediate  vicinity  of  the 
project  area.  The  private  land  offered  in 
exchange  for  National  Forest  System 
land  is  located  adjacent  to  the 
Okanogan  National  Forest  and  within 
the  boundaries  of  the  Wenatchee 
National  Forest.  Approximate  locations 
are  Township  32  North,  Range  22  East, 
sections  11  and  14.  Township  31  and  32 
North.  Range  16  East,  several  sections. 
The  purpose  of  the  revised  draft 
supplement  is  to  provide  new 
information  relevant  to  the 
environmental  concerns  of  the  proposed 
action  and  their  impacts.  The  revised 
draft  supplement  will  be  in  compliance 
with  the  direction  in  the  Wenatchee  and 
Okanogan  National  Forest  Land  & 
Resource  Management  Plan,  which 
provides  the  overall  guidance  for 
management  of  the  area  and  the 
proposed  projects  for  the  next  ten  years. 
The  agency  invites  written  comments  on 
the  scope  of  this  revision.  In  addition  the 
agency  gives  notice  of  this  analysis  so 
that  interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
and  implementation  of  this 


supplemental  proposal  must  be  received 
by  February  21, 1991. 
AOORESSeS:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Michael  C.  Johnson. 
Planning,  Lands  and  Minerals  Staff 
Officer,  Okanogan  National  Forest,  P.O, 
Box  950,  Okanogan,  WA  98840. 
FOR  FURTHER  IMF0RMAT10N  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Michael  C. 
Johnson.  Planning,  Lands  and  Minerals 
Staff  Officer,  Okanogan  National  Forest. 
P.O.  Box  950.  Okanogan.  WA  98840; 
phone  (509)  422-2704. 
SUPPLEMENTARY  INFORMATION:  On  July 
5. 1984.  the  Pacific  Northwest  Regional 
Forester  signed  the  Record  of  Decision 
for  the  final  EIS  Early  Winters  Alpine 
Winter  Sports  Study.  As  a  result  of 
litigation  on  that  decision  and  to 
disclose  significant  new  information 
relating  to  the  environmental  review  of 
the  proposed  study,  the  Forest  Service 
gives  notice  of  intent  to  issue  a  revised 
draft  supplement  to  the  final  EIS. 

The  revised  draft  supplement  will 
address  the  following  issues  and 
analyze,  if  necessary,  disclosure  of  the 
effects  of  the  five  alternatives  presented 
in  the  1984  final  EIS.  The  new  issues 
include: 

—Revised  alternative  site  analysis  to 
disclose  in  detail  the  consequences  of 
expanding  an  existing  ski  area  that 
would  satisfy  the  needs  of  the  Early 
Winters  market, 
— Revised  air  quahty  analysis  relating  to 
potential  impacts  to  the  Pasayten 
Wilderness, 
— Additional  wildlife  analysis,  on  mule 
deer  in  particular,  incorporating  the 
results  of  the  final  Cooperative  Deer 
Study  between  the  Forest  Service  and 
the  Washington  Department  of 
Wildlife. 
— ^The  effect  of  a  land  exchange  on  the 
Wild  and  Scenic  Rivers  suitability 
recommendation  for  the  Methow 
River, 
—The  eligibility,  potential  classification, 
and  suitability  recommendation  for 
Early  Winters  Creek  for  inclusion  in 
the  National  Wild  and  Scenic  River 
system, 
— Methow  Valley  water  quality  and 
quantity,  and  the  Class  AA  Methow 
River  in  particular,  including  a  review 
of  the  results  of  the  water  quality/ 
quantity  monitoring  program, 
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— Land  exchange,  as  described  in  Public 
Law  101-560,  including  the  effects  of 
the  loss  of  the  Early  Winters 
Campgrotmd,  the  effects  of  the  land 
exchange  on  private  land 
development  density,  and  the 
necessary  mitigation  measures. 
— Anadromous  fisheries  impacts, 
including  the  effects  on  tribal  fishing 
rights  in  the  Methow  River  and 
throughout  the  mid  and  upper 
Columbia  Rivers, 
— Proposed,  threatened,  and  endangered 
species  including  the 
recommendations  of  the  Interagency 
Scientific  Committee  Report  on  the 
Northern  Spotted  Owl,  which 
recommends  that  a  large  portion  of 
the  area  be  placed  in  a  Category  3 
Habitat  Conservation  Area  (HCA) 
The  purpose  of  this  Notice  of  Intent  is 
to  begin  the  scoping  process  and  to 
invite  written  comment  on  the  scope  of 
this  revised  draft  supplement.  In 
addition,  the  agency  gives  notice  of  this 
analysis  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision.  Interested  parties  may 
comment  and  participate  in  the 
development  of  the  revised  draft 
supplement  at  any  time  during  the 
process.  Comments  made  on  the 
previous  draft  supplement,  issued  in 
February  1990.  need  not  be  resubmitted. 
Those  comments  will  be  incorporated 
into  this  analysis  process. 

Public  meetings  will  be  held  locally 
and  in  Seattle  to  sohcit  public  comment. 
Such  meetings  will  be  advertised  in 
local  newspapers  two  weeks  prior  to 
their  occurrence. 

The  decisions  to  be  made  from  the 
analysis  disclosed  in  the  revised  draft 
supplement  include: 
— Affirm  or  change  the  Pacific 
Northwest  Regional  Forester's 
decision  to  permit  8200  skiers  at  one 
time  to  use  3900  acres  of  National 
Forest  System  land. 
— Approve,  modify,  or  deny  the  transfer 
to  EWHA  of  National  Forest  System 
land  in  exchange  for  private  land,  as 
described  in  Public  Law  101-560, 
— If  the  land  exchange  is  approved, 
determine  the  easements,  covenants 
or  deed  restrictions  necessary  to 
satisfy  National  Forest  System  goals 
and  objectives, 
— If  the  land  exchange  is  approved, 
determine  if  the  parcels  adjacent  to 
the  Methow  River,  Segment  3,  which 
has  been  recomnmeded  for  inclusion 
in  the  National  Wild  and  Scenic  River 
System  as  a  Recreation  river,  can  be 
exchanged  without  affecting  the 
characteristics  that  make  the  segment 
eligible  for  inclusion  in  the  system, 


—Determine  if  Early  Winters  Creek  is 
eligible  for  inclusion  in  the  Wild  and 
Scenic  River  System, 
—If  Early  Winters  Creek  is  eligible  for 
inclusion  in  the  Wild  and  Scenic  River 
System,  determine  its  potential 
classification  and  recommend  its 
BuitabiUty  for  inclusion  in  the  system, 
—If  the  land  exchange  is  approved  and 
Early  Winters  Creek  is  determined  to 
be  eligible  for  inclusion  in  the  Wild 
and  Scenic  River  System,  determine  if 
the  affected  parcels  can  be  exchanged 
without  affecting  the  characteristics 
that  make  it  eligible  for  inclusion  in 
the  system. 

The  Forest  Service  expects  to  file  the 
revised  draft  supplement  with  the 
Environmental  Protection  Agency  (EPA) 
in  June,  1991.  The  EPA  will  publish  a 
notice  of  availabihty  in  the  Federal 
Register  and  make  it  available  for  public 
review.  At  that  time,  copies  of  the 
revised  draft  supplement  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  comment. 
The  comment  period  on  the  reviewed 
draft  EIS  will  be  45  days  from  the  date 
the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 
The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  a 
draft  EIS  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NTIDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Hodel  803  f.  2d  1016. 1022  (9th  Cir, 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  revised  draft 
supplemental  EIS  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 


Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Pohcy 
Act  at  40  CFR  1503.3  in  addressing  these 
points.). 

The  final  EIS  is  scheduled  to  be 
completed  by  October.  1991  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period  that 
pertain  to  the  environmental 
consequences  discussed  in  the  draft 
supplement  and  applicable  laws, 
regulations,  and  pohcies  considered  in 
making  the  decision  regarding  this 
supplement.  The  Chief  of  the  Forest 
Service  is  the  responsible  official.  As  the 
responsible  official,  the  Chief  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
Public  Law  101-560  provides  that  the 
decision  made  from  the  analysis 
disclosed  in  the  final  supplemental  EIS 
is  not  subject  to  Forest  Service  appeal 
regulations.  For  a  period  not  to  exceed 
30  days,  the  Chief  of  the  Forest  Service 
may  consider  and  act  on  requests  to 
reconsider  his  decision  documented  in 
the  Record  of  Decision. 

Dated:  January  16. 1991. 
Jeff  M.  Sirmon. 

Deputy  Chief  for  Programs  and  Legislation. 
[FR  Doc.  91-1419  Filed  1-1&-«1.  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  ttte  Census 

[Docket  No.  901236-03361 

Annual  Survey  of  Communication 
Services 

agency:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  title  13, 
United  States  Code,  sections  131. 182, 
193,  224,  and  225, 1  have  determined  that 
1989  and  1990  revenue  and  expense  data 
for  the  communication  service  industries 
are  needed  to  provide  a  sound  statistical 
basis  for  the  formation  of  policy  by 
various  governmental  agencies  and  that 
these  data  also  apply  to  a  variety  of 
public  and  business  needs.  The 
communication  service  industries 
include  telephone  services,  radio  and 
television  broadcasting,  cable  television, 
and  other  communication  services. 


BEST  COPY  AVAILABLE 
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Statistical  data  for  the  cominunication 
service*  industries,  produced  as  a  by- 
product of  regulatory  reporting,  have 
been  greatly  reduced  and  in  some 
instances  completely  abolished  as  a 
result  of  deregulation.  Data  from  private 
sources  are  not  adequate  in  meeting  the 
Federal  Government's  needs. 
FOA  FUfTTMCR  NrOWMATlOW  COtlTACr 
Thomas  E.  Zabelsky,  Chief.  Current 
Services  Branch,  on  (301)  76^-5528. 
SUmCMENTAIIY  MKMNIATKMC  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  title  13,  United 
States  Code:  and  in  advance  of  taking 
such  censuses,  to  provide  preliminary 
statistics  related  to  the  main  topic  of  the 
census  as  are  necessary  to  the  initiation, 
taking,  or  completion  thereof.  This 
survey  will  provide  timely  national 
statistical  data  for  the  communication 
services  industries.  These  data  will  be 
valuable  in  designing  census 
questionnaires  and  clarifying  definitions 
and  reporting  instructions,  identifying 
areas  of  dynamic  change  for  future 
census  coverage,  and  in  providing 
updated  information  on  structural 
changes  in  major  companies  to  assure 
accurate  and  complete  census  coverage. 
The  next  economic  censuses  will  be 
conducted  for  1992  and  will  cover 
communication  services  for  the  first 
time.  On  a  continuing  basis,  this  survey 
will  provide  reliable  measures  of 
communication  services  activity  for  the 
period  between  the  economic  censuses. 
The  data  collected  in  this  survey  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
censuses.  The  Census  Bureau  will  select 
a  probability  sample  of  service  firms 
and  organizations  in  the  United  States 
(with  payroll  size  determining  the 
probability  of  selection)  to  report  in  the 
1990  Annual  Survey  of  Communication 
Services.  The  sample  will  provide,  with 
measurable  reliability,  national  level 
statistics  on  revenue  and  expenses  for 
these  industries.  We  will  mail  report 
forms  to  the  firms  covered  by  this 
survey  and  require  their  submission 
within  30  days  after  receipt. 

This  survey  has  been  submitted  to  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511.  as 
amended,  and  was  approved  under 
OMB  Control  No.  0607-0706.  We  will 
provide  copies  of  the  forms  upon  written 
request  to  the  Director,  Bureau  of  the 
Census,  Washington.  DC  20233. 
COMCluSION:  Based  upon  the  foregoing 
determination.  I  have  directed  that  an 
annual  survey  be  conducted  for  the 
purpose  of  collecting  these  data. 


Dated:  January  14, 1991. 
Barbara  Evaiitt  Bryant. 

Director.  Bureau  of  the  Census. 

(FR  Doc  91-1395  Filed  1-18-«1.  8:45  am] 

HLUNQ  COOC  3S10-O7-M 


Bureau  of  Export  Administration 
Transportation  and  Related 
Equiprnent;  Tectmical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  February  7, 1991. 
9:30  a.m.,  Herbert  C.  Hoover  Building, 
room  1629, 14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC.  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

Agenda;  General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Election  of  Chairman. 

5.  Review  of  COCOM  Core  List 
Negotiations. 

6.  Discussion  of  the  Committee's  Plan 
for  1991. 

Executive  Session 

7.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
pubhc  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  in  order  to 
facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
you  forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address; 
Ms.  Ruth  D.  Fitts,  U.S.  Department  of 

Commerce /BXA.  Office  of  Technology 

&  Policy  Analysis.  14th  &  Constitution 

Avenue,  NW.,  room  4069A 

Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  28. 
1990,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  room  6628,  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information  or  copies  of  the  minutes  call 
Ruth  D.  Fitts,  202-377^959. 

Dated;  lanuary  15, 1991. 
Betty  A.  Ferrell, 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  Technology  and  Policy  Analyses. 
(FR  Doc.  91-1370  Filed  1-18-91;  8:45  am] 

BILUNQ  COOE  3S10-OT-M 


Foreign-Trade  Zones  Board 

[Doci(et2-91] 

Foreign-Trade  Zone  153— San  Diego, 
California;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign  Trade  Zones  Board  (the 
Board)  by  the  City  of  San  Diego, 
California,  grantee  of  Foreign-Trade 
Zone  153.  requesting  authority  to 
expand  its  zone  in  San  Diego,  within  the 
San  Diego  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  10, 1991. 

FTZ  153  was  approved  on  October  14, 
1988  (B.O.  394.  53  FR  41616. 10/24/88), 
and  currently  involves  5  industrial  park 
sites  totalling  1.016  acres  within  the 
City's  Otay  Mesa  Planning  Area, 
adjacent  to  the  U.S.-Mexico  border. 

The  City  is  now  requesting  authority 
to  expand  the  zone  to  include  two 
additional  industrial  parks  in  the  Otay 
Mesa  area:  Brown  Field  Business  Park 
(160  acres).  Otay  Mesa  Road  and 
Britannia  Boulevard  (owner;  California 
Structures  and  Ahmanson  Commercial 
Development  Company);  and  Otay 
International  Center  (389  acres),  Harvest 
and  Airway  Roads,  (owner,  Westkin 
Properties,  Ltd.). 

No  manufacturing  approvals  are  being 
sought  at  this  time.  Such  requests  would 
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be  made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff. 
U.S.  Department  of  Commerce. 
Washington,  DC  2023O,  John  McGowan. 
District  Director.  U.S.  Customs  Service, 
Pacific  Region,  880  Front  Street,  room  5- 
S-g,  San  Diego.  California  92188:  and. 
Colonel  Charles  S.  Thomas.  District 
Engineer.  U.S.  Army  Engineer  District 
Los  Angeles,  P.O.  Box  2711.  Los  Angeles. 
California  90053-2325. 

Comments  concerning  the  proposed 
zone  expansion  are  invited  in  writing 
from  interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  February  25, 
1991. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 

Office,  6383  Greenwich  Drive.  San 

Diego,  Cahfomia  92122. 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  room  4213, 

14th  and  Pennsylvania  Avenue.  NW., 

Washington.  DC  20230. 

Dated:  January  11, 1991. 
John  T.  Da  ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  91-1406  Filed  1-18-91:  8:45  am) 

BILUNQ  COOC  36 1«-0S-« 


INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-S80-501] 

Preliminary  Results  of  Antidumpirtg 
Duty  Administrative  Reviews:  Ptwto 
Albums  and  Filler  Pages  from  the 
Reputriic  of  Korea 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

summary:  In  response  to  a  request  by 
SPM  Corporation,  the  petitioner,  and 
other  interested  parties,  the  Department 
of  Commerce  (the  Department)  is 
conducting  administrative  reviews  of 
the  antidumping  duty  order  on  photo 
albums  and  filler  pages  from  the 
Republic  of  Korea  (ROK).  These  reviews 
cover  the  periods  December  1, 1986 
through  November  30. 1987  (1986/1987). 
and  December  1, 1987  through 
November  30. 1988  (1987/1988).  We  have 


preliminarily  found  dumping  margins 
during  these  periods. 
EFFECTIVE  DATE:  January  22. 1991. 
FON  FURTHER  INFORMATION  CONTACT: 
Mi-Yong  Kim.  Office  of  Coimtervailing 
Investigations,  Import  Administration. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20230:  telephone:  (202) 
377-0189. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  December  16. 1985,  the 
Department  published  in  the  Federal 
Register  (50  FR  51273)  the  antidumping 
duty  order  on  photo  albums  and  filler 
pages  from  ROK.  On  April  3  and 
November  8. 1989.  the  Department 
published  the  final  results  of  its  most 
recently  completed  administrative 
review  which  covered  the  period  July  16, 
1985  through  November  30, 1986,  (54  FR 
13399)  and  (54  FR  46963).  In  December 
1987.  an  exporter,  importer,  and 
domestic  producers  requested  that  the 
Department  conduct  an  administrative 
review  for  the  period  December  1, 1986 
through  November  30. 1987.  in 
accordance  with  19  CFR  353.22(a).  We 
published  notices  of  initiation  of  this 
antidumping  duty  administrative  review 
on  January  27. 1988  (53  FR  2262)  and 
September  20, 1989  (54  FR  38712). 

On  December  30. 198a  SW^ 
Corporation,  the  petitioner  in  this 
proceeding,  requested  that  the 
Department  conduct  an  administrative 
review  for  the  period  Decemt)er  1. 1987 
through  November  30. 1988.  We 
published  notices  of  initiation  of  this 
antidumping  duty  administrative  review 
on  January  31, 1989  (54  FR  4872). 
September  20. 1989  (54  FR  38712),  and 
October  25. 1989  (54  FR  43438). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
photo  albums  and  filler  pages  from  ROK. 
During  these  review  periods,  such 
merchandise  was  classifiable  under  the 
Tariff  Schedules  of  the  United  Slates 
(TSUS)  items  256.60  256.87,  256.90  or 
744.55.  After  January  1, 1989.  the  subject 
merchandise  was  also  classifiable  under 
Harmonized  Tariff  Schedule  (HTS) 
numbers  3920  3921,  3926.90.  481950. 
4820.50.  4820.90  or  4823.90.  The  TSUS 
and  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  1986/1987  review  covers  112 
manufacturers /exporters  and  seven 
third-country  resellers  of  photo  albums 
and  filler  pages  from  ROK.  Seventy-two 
manufacturers /exporters  and  five  third- 
country  resellers  did  not  respond  to  our 


questionnaire:  six  firms  are  out  of 
l>u8iDe88;  and  twenty-five  firms  could 
not  be  located.  For  the  above  firms,  the 
Department  assigned,  as  best 
information  available,  the  rate  for  all 
firms  published  in  the  antidtimping  duty 
order  (50  FR  51273,  December  16, 1985). 
Five  manufacturers/exporters  reviewed 
in  the  first  administrative  review  made 
no  shipments  of  the  merchandise 
covered  by  the  order  during  the  1986/ 
1987  review  period.  These  companies 
will  continue  to  receive  the  rate 
assigned  to  them  in  the  first 
adniinistrative  review.  Four 
manufacturers /exporters  and  two  third- 
country  resellers  not  reviewed  in  the 
first  administrative  review  made  no 
shipments  of  the  merchandise  covered 
by  the  order  during  the  1986/1987  renew 
period.  Because  there  were  no  entries  of 
the  subject  merchandise  during  the 
1986/1987  review  period,  these 
companies  will  receive  no  rale  during 
this  review  period. 

The  1987/1988  review  covers  115 
manufacturers/exporters  and  seven 
third-country  resellers  of  photo  albums 
and  filler  pages  from  ROK.  Seventy-four 
manufacturers/exporters  and  five  third- 
country  resellers  did  not  respond  to  our 
questionnnaire;  six  firms  are  out  of 
business;  and  twenty-five  firms  could 
not  be  located.  For  the  above  firms,  the 
Department  assigned,  as  best 
information  available,  the  rale  for  all 
firms  published  in  the  antidumping  duty 
order.  Ten  manufacturers /exporters  and 
two  third-country  resellers  reviewed  in 
the  first  and/or  second  administrative 
reviews  made  no  shipments  of  the 
merchandise  covered  by  the  order 
daring  the  1987/1988  review  period.     • 
These  companies  will  continue  to 
receive  the  rate  assessed  in  prior 
administrative  reviews. 

Preliminary  Results  of  the  Re\iew 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  following 
companies  for  the  periods  December  1. 
1966  through  November  30, 1987.  and 
December  1. 1987  through  November  30, 
1988; 


Mano»actuf  9f  /exooter  /trtrtj-counlry 

Ace  Trading  Co  _. 

A^i'.,r  iiousmai  Co..  LW- 

Atux  Kcea  Ltd ..... 

Bo><»o»i  TraCtrig  Co..  Ltd 

aCi  CoT3     

C^tsjne  industnal  Co  ,  Ltd 

Cunsopg  Industnal  Co.,  Ltd 

Choogwoo  Industries  Co.,  Ltd.... 

Cotxa  Ind  Co — 

Co-Prospeoty  Co  .  Ltd 

Oaecriurt  SiIud  Co..  Ltd ...__ 

Daeaiir.  industrial  Co..  Ltd 


Mafgin 
(percent) 

«4A1 

1 

64J1 
6<»1 
64J1 
6431 

« 

S4S1 
•4S1 
64.61 
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k/lanufacturar/Mporter/Owit-country 


OMwooCorp. 

Dm  Young  &  Ca.  lid.. 


OMinyong  Trading  Ca.  Ltd. 
D«ho  mduMriM  Cotp . 
Don^n  mduMiiM  Ca.  Ltd.. 
Dongibang  &  Co..  Lid.. 

Donghun  md.  Co 

Dong  m  InduMTNt  Co..  Ltd 

Dong  Won  SUBonary  Ca.  Lid 

Oongwoo  CoiporaBon — 

Euljl  Spaoal  mmuL  md.  Co.. 
Eun  Jaong  Tradkig  Co..  Lid 

Bunur  (nduMhal  Ca.  Lid 

Eunsung  tnduatnal  Co ..- 

G.I.  CofponAon 

Qy«ongpn  mduMrwl  Co 


HM  QMfig  Marin*  Food  Co..  Ltd ... 

HmrOo  Co 

HM1  DiA  Mul  San  Ca.  Lid 

Hm*  SyrMhabc  Pbm  Ind.  Co..  Lid.. 
Hantook  Tradng  Co . 
Hara«ig  Industnal  Ca.  Ltd. 
Hanyang  Lid 

Han  Yung  md.  Co - ____- 

Honay  Stabonary  Co 

HyoaungCoip - 

Hyundai   Enynaartng   &   Construction 

Co.,  Lid 

Hyupdong  Chamcal  Co..  Lid. 

mwang  mduatiial  Co 

J4C  miamalional 

Jai  Ptwnwoaulical  Co..  Ltd 

jm  Yang  Induslnal  Co 

Jung  Ang  TraiSng  Co..  Lid — _— .-. 

Kwig  Gyung  mduttnai  Ca.  Lid 

Kenny  Tradmg  Co..  Lid 

Kewfl  Nam  Tr*dmg  Co..  Ud 

Keysimg  mduatna*  Co 

Kaywon  mc 


KMB  induitnaa  Cofp 

Korea  Bmdar  Matal 

Koraa  Enlarpnaa  Ca.  Lid 

Koraa  Export  A  Import  Ca.  Ltd 

Koraa  Merchandtoa  Export  Co..  Ltd. 

Koraa  Tradmg  Co..  Ltd — 

Koraa  Tradmg  miamatiorMi  Inc „ 

Kui  Co.,  Lid 

Kukja-KX  Corp 

Kukswn  A  Co.,  Ltd. 

Kyungjm  induXnal  Ca.  Lid 

Utfla  Prwica  G«  Co - 

Lotta  Shoppmg  Co.,  Ltd — 

Lotta  Trading  Co..  Lid .._ -.. 

Motro  Industnal  Co 

MM  Co 

Ml  Sung  Co ~ 

Tha  Mora  Stalnnary  Ca.  Ltd..... 

Nwn  Doo  Trading  Ca.  Ltd 

Naindu  Sang  SA 

New  Frontiar  Corp.  Ltd... 
Raf  Koraa  md.  Co.,  Ltd.. 
Rayhaung  Industnal  Co.,  Ltd. 
Royal  Tradmg  Co.,  Ltd . 
Sam  Bang  Trading  Co.. 
Sam  Hwa  Industnal  Co . 
Sam|>i  Marchandis*  Co.. 

Swnin  Trading  Co.,  Ltd -; 

Sam  Joh 

Samrni  Corp 

Sam  Sung  Co..  Ltd _ 

Samwang  Corporation _, 

Swnwang  Industnai  Co.,  Ltd ... 
Sam  Young  Corp  Korea  Ltd... 

Sang  Ah  Co.,  Ltd 

Sang  Jm _. 

Sang  Kyung  Mulsan  Co..  Ltd.- 

S«|m  Tradmg  Co..  Lld._ 

S«okyung  md.  Co..  Ltd.. 

Seoul  Agabang._ 

Seoul  Enterprwe 

SeoU  General  Stationary  Corp. 
Seyou  Products  Corp 


,  Ltd... 
,Lld. 


Margm 
(percent) 

64.8 
646 
64.8 
64.8 
64.8 
64.8 
64.8 
•8.3 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
648 
64.8 
64.8 
64.8 
648 
648 
64.8 
648 

64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
64.8 
>64.8 
84B 
648 
64.8 
64.8 
64.8 
64.8 
648 
64.8 
64.8 
64.8 
64.8 
64.8 
648 
64.8 

64.8 

64.8 
64.8 
64.8 
64.8 
648 
64.8 
64.8 

64.8 
64.8 
64.8 
64.8 
64.8 
64.8 

648 
64.8 
64.8 
64.8 
64.8 
648 
648 
64.8 
648 
648 


Manofactur  er  /  exporter  /  ttwd^country 
raseNer 


Shm  La  Industnal  Co 

Sfxn  Song  Co  _ — 

Shm  Wor>  Industry  Co..  Ltd.. 

S«ihan  Tradmg  Corp 

Songwon  Trading  Co..  Ltd... 

Ssangyoog  Corporation 

Sung  III  Industnal  Corp.... 

Song  jm  Co..  Ltd — 

Song  Pung  Co .  Lid 


Sungshim  Industnal  Co..  LkL. 

Sunkyoog.  Ltd     

Uteon  Tradng  Co..  Ltd.. 
Uraon  Tradmg  Inc . 
Universal  Corporation.. 

Woom  Industnal  Co 

Yaniwa  Co .  Ltd 

Young  Stationery  Lld..- 

Yuhan  mc 

Yu  Shm  Enterprise  Co.. 

Three  Leaf  Stationery 

Tradepower _~_ 

Lee  Tung  Company 

Tradepower  Holdings  Lid.  (Hor>g  Kor>g) . 

Costco  Whotesate  Club 

Sooter  Studios 

Scarxtocor  international  AB.._ 


.Ltd.. 


Margin 
(percent) 

64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
64.81 
a 

64.81 
64.81 
6481 
6481 
6481 
64.81 
6481 
64.81 
64.81 
64.81 
64.81 
6481 
'64  81 
6481 
a 

64.81 
64.81 
64.61 


'  No  »h<)ments  durmg  the  review  penods.  Re- 
viewed txit  made  r>o  shipments  m  ttio  first  adminis- 
trative review  Cash  deposits  lor  any  shipments  will 
tie  at  the  r>ew  shipper  or  alt  other  rate,  as  approprv- 
ate 

» No  shipments  durmg  the  review  penods.  Re- 
viewed and  assigned  a  rate  m  first  administrative 
review 

•  No  sh^)ments  durmg  the  review  penods.  Not 
reviewed  m  tfie  first  administiatTve  review  Cash 
deposits  for  any  shipments  onll  tw  at  tfie  new  stop- 
per or  all  ottier  rate,  as  appropnate. 

The  following  companies  were 
reviewed  in  the  1987/1988  review  period 
only.  We  preliminarily  determine  that 
the  following  margins  exist  for  these 
companies  for  the  1987/1988  review 
period: 

Korea  Transportation - ' 

Western  Assembly 64.81 

Yonsei  Shipping  Co.  Ltd. « 94.81 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  reviews,  including  the 
results  of  its  analysis  of  any  written  or 
oral  comments. 


'  No  shipment*  dunng  the  review  period. 
Reviewed  but  made  no  shipments  In  the  flrst 
admiruatralive  review  Cash  deposits  for  any 
shipments  will  be  at  the  new  shipper  or  all  other 
rate,  aa  appropnate. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service, 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required. 
For  any  shipments  from  the  remaining 
known  manufacturers,  exporters,  and 
third-country  resellers  of  Korean  photo 
albums  and  filler  pages  not  covered  by 
these  reviews,  the  cash  deposit  will 
continue  to  be  at  the  rate  for  each  of 
those  firms  published  in  the  final  results 
of  the  first  administrative  review  or  the 
antidumping  duty  order  if  a  review 
covering  the  firm  has  not  been 
conducted. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter, 
whose  first  shipments  occurred  after 
November  30. 1988  and  who  is  unrelated 
to  any  reviewed  firm  or  any  previously 
reviewed  firm,  a  cash  deposit  of  8.37 
percent  shall  be  required.  This  rate, 
which  is  the  highest  rate  for  firms  that 
provided  an  adequate  verifiable 
response  regarding  shipments  during  the 
first  administrative  review  period,  was 
published  in  the  final  results  of  the  first 
antidumping  duty  administrative  review. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Korean 
photo  albums  and  filler  pages  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews. 

Effective  October  1987,  liquidation 
was  extended  on  all  entries  of  photo 
albums  and  filler  pages  from  Malaysia. 
Singapore,  and  Taiwan,  Additionally, 
liquidation  was  extended  on  shipments 
from  Hong  Kong  purported  to  originate 
in  countries  other  than  Hong  Kong. 
Liquidation  was  extended  because  of 
allegations  that  Korean  photo  albums 
and  filler  pages  were  being 
"transshipped"  through  these  countries. 
Since  June  1987  Customs  has  been 
conducting  fraud  investigations  to 
determine  whether  entries  from  these 
coimtries  were  in  fact  of  Korean  origin. 

For  these  preliminary  results,  we 
intend  to  advise  Customs;  (1)  that  it 
should  assess  antidumping  duties  in  the 
amount  of  64.81  percent  on  any  entries 
from  these  third  countries  where  it  has 
determined  that  the  merchandise  is  of 
Korean  origin  for  antidumping  purposes, 
and  (2)  to  cease  the  extension  of 
liquidation  for  antidumping  purposes  on 
third  country  shipments  and  liquidate 
these  entries  without  regard  to 
antidumping  duties.  This  cessation  of 
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extension  does  not  apply  to  those 
companies  entries  were  suspended 
pursuant  to  the  final  results  of  the  first 
administrative  review,  or  for  companies 
that  Customs  has  found  to  be 
transshipping.  These  instructions  to 
Customs  will  become  final  at  the  time 
our  final  review  results  are  pubbshed. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1875(a)(1))  and  353.53(a)  of  the 
Commerce  Regulations  (19  CFR 
353.53(a)(1988)). 

Dated:  January  10, 1991. 
Marjorie  A.  Cborlins. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-1409  Filed  1-18-91;  8:45  am] 

BILUNQ  COM  SSIO-OS-M 


International  Trade  Administration 

[C-223-601] 

Certain  Cut  Flowers  From  Costa  Rica; 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review.      

summary:  On  December  6, 1990.  the 
Department  of  Commerce  pubhshed  the 
preliminary  results  of  its  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  cut  flowers  from  Costa  Rica.  We 
have  now  completed  that  review  and 
have  determined  that  the  signatories 
have  comphed  with  the  terms  of  the 
suspension  agreement  during  the  period 
January  1, 1989  through  December  31, 
1989. 

EFFECTIVE  DATE:  January  22. 1991, 
FOR  FURTHER  INFORMATION  CONTACT. 
Millie  Mack  or  Barbara  Williams,  Office 
of  Agreements  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC;  telephone:  (202)  377-3793. 
SUPPt^MENTARY  INFORMATION: 
Background 

On  December  6. 1990.  the  Department 
of  Commerce  ("the  Department") 
pubhshed  in  the  Federal  Register  (55  FR 
50343)  the  preliminary  results  of  its 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  regarding  certain  cut 
flowers  from  Costa  Rica  (52  FR  1356; 


January  13. 1987).  We  have  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Costa  Rican  miniature 
(spray)  carnations,  standard  carnations 
and  pompon  chrysanthemums.  This 
merchandise  is  cvirrently  classifiable 
under  the  Harmonized  Tariff  Schedule 
("HTS")  items  0603.10.30  and  0603.10.70. 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  35  producers  and 
exporters  of  the  subject  merchandise. 
These  35  producers  and  exporters,  along 
with  the  Government  of  Costa  Rica 
(GOCR)  and  the  Association  of  Costa 
Rican  Flower  Growers  (ACOFLOR).  are 
the  signatories  to  the  suspension 
agreement  (see  appendix  A  of  this 
notice  for  a  listing  of  the  35  signatory 
producers  and  exporters). 

The  review  covers  the  period  January 
1, 1989  through  December  31, 1989,  and 
six  programs:  (1)  Tax  Credit  Certificates; 
(2)  Certificates  for  Increasing  Exports 
(CIEX);  (3)  Income  Tax  Exemptions  for 
Export  Earnings;  (4)  Exporter  Credit  for 
Sales  Tax  and  Consumption  Tax  on 
Certain  Domestic  Purchases;  (5) 
Exporter  Exemptions  for  Taxes  and 
Duties  on  Imports;  and  (6)  Accelerated 
Depreciation. 

Final  Results  of  the  Review 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments.  In  addition,  regarding  the 
Exporter  Exemptions  for  Taxes  and 
Duties  on  Imports  program/FODEA  Law 
issue  raised  in  our  preliminary  results, 
we  did  not  receive  information 
regarding  the  FODEA  Law  that  would 
lead  us  to  eliminate  the  Exemptions 
program  from  the  suspension  agreement. 

As  a  result  of  our  review,  we 
determine  that  the  signatories  have 
comphed  with  the  terms  of  the 
suspension  agreement  for  the  period 
January  1. 1989  through  December  31, 
1989. 

The  agreement  can  remain  in  force 
only  as  long  as  shipments  from  the 
signatories  account  for  at  least  85 
percent  of  imports  of  the  subject  cut 
flowers  into  the  United  States.  Oiir 
information  indicates  that  the  35 
signatory  companies  accoiuited  for 
substantially  all  of  the  imports  into  the 
United  States  of  this  merchandise  during 
the  review  period. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 


of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  January  14. 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  A — List  of  Signatory 
Producers  and  Exporters 

1.  American  Flower  Corporation.  S.A, 

2.  Flores  del  Cerro 

3.  Agroflor  de  Paraiso,  S.A. 

4.  Hermelink  y  Carces,  S-A. 

5.  Tico  Flor,  S.A. 

6.  Cooexflo  R.L 

7.  Compania  Agricola  Flex.  S.A 

8.  Flor  Bella,  S.A. 

9.  Exporflor  de  Cartago,  S.A 

10.  Lianpa.  SA. 

11.  Floricultura  de  Cosfa  Rica,  SA. 

12.  Vivero  El  Zamorano,  SA. 

13.  Flores  de  Iztaru.  S.A 

14.  Inversiones  Costa  Flor,  SA. 

15.  Coopeflor 

16.  Euroflores.  S.A 

17.  Flores  y  Follajes  del  Tirol,  SA. 

18.  Flores  del  Volcan  CRP,  S.A. 

19.  Goreza,  S.A 

20.  Llano  Claro,  SA. 

21.  Omamentales  CargU,  S.A. 

22.  Floricultura  La  Colina,  SA. 

23.  Flores  Intercontinentales,  S.A. 

24.  Fincas  Nabon,  SA. 

25.  Flores  de  Coris,  S.A. 

26.  Florex.  S.A. 

27.  C.R.B.  Intemacional.  S.A. 

28.  Flores  del  Caribe,  S.A. 

29.  Zurqui  Flor  de  Costa  Rica.  SA. 

30.  Rio  Tapezco  Ltda. 

31.  Jardin  Botanico  LDL  de  Costa  Rica.  SA. 

32.  Tropiflor  de  la  Montana,  S.A 

33.  Floricultura  Santa  Rosa,  SA 

34.  Corporacion  Rica  Flor.  S.A. 

35.  Intertec,  SA. 

[FR  Doc.  91-1407  Filed  1-18-91;  845  amj 

BtUJNG  COOC  151IM>S-«I 


[C-122-504] 

Certain  Red  Raspberries  from  Canada; 
Intent  To  Terminate  Suspended 
Investigation 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  intent  to  terminate 
suspended  investigation. 

summary:  The  Department  of 
Commerce  is  notify'ing  the  public  of  its 
intent  to  terminate  the  suspended 
countervailing  duty  investigation  on 
certain  red  raspberries  from  Canada. 
Interested  parties  who  object  to  this 
termination  must  submit  their  comments 
in  writing  no  later  than  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

EFFECTIVE  DATE:  January  22. 1991. 


SIM 
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Kathy  McNamara  or  Batban  Wiiiiam. 
Office  of  Agreements  Compliance, 
International  Trade  Adminiatralion.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  t^OZ^  377-3733. 
SUPfLEMCNTANY  INrOmMTKMC 

Background 

On  Jannary  9,  IWR,  the  Department  of 
Commerce  ("the  DepartmenlH 
pubhshed  an  agreeaent  suspending  the 
countervailing  duty  investigaboo  an 
certain  red  raspberries  from  Canada  (51 
FR  1005).  The  Department  bat  not 
received  a  request  to  conduct  an 
administrative  review  of  the  agreement 
suspending  the  countervailing  duty 
investigation  on  certain  red  raspberries 
from  Canada  for  four  oonaecutive 
annual  anniveraary  ncDths.  This  is  the 
fifth  anniversary  month. 

The  Department  may  terminate  a 
suspended  investigation  il  for  foiur 
consecutive  annual  anniversary  moolhs 
no  interested  party  has  requested  an 
administrative  review.  Arcordingly.  as 
required  by  19  CPR  355.25(dn4Ki)  (1«W). 
the  Department  is  notifying  the  public  of 
its  intent  to  terminate  this  suspended 
investigation. 

Opportunity  To  Object 

Not  later  than  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties,  as  defmed  in 
S  355.2(i]  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  terminate  this 
suspended  iaveatigatioa.  Seveo  copies 
of  any  such  objections  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  January  31. 
1991.  or  object  to  the  Departineiit's 
inteat  (o  tenuuaale  withia  30  days  from 
the  date  of  publication  of  this  notice,  we 
shall  conclude  that  the  suspended 
investigation  is  no  longer  of  interest  to 
intprfst"^  parties  and  shall  proceed 
with  the  teraunatioB. 

This  notice  is  in  accordance  with 
§  355.25(d)  of  the  Department* 
regulations. 

Dated:  January  15.  IWl. 


Minority 


Buain— «  Davlopiewt  Cawtf 
Applications:  Philadelphia,  PA 

ACnOM:  Notice. 


I  A-  SyflMMv 
Deputy  Amataat  Secretary  for  Omipbance. 

|FR  Doc.  91-1408  FQed  1-18-01;  8:45  an] 

BILUNQ  COOe  3610-Ot-M 


SUMMMIV:  The  Minority  Business 

Development  Agency  (MBDA) 
announoes  tiiat  it  is  soliciting 
competitive  applications  under  its 
MinosTty  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approxnnatdy  a  3  year  period, 
sobject  to  the  svaiiabiLty  of  funds.  The 
cost  of  performance  for  tlie  first  12 
months  is  estimated  at  $322,500  in 
Federal  funds  and  a  minimtun  of  $56,^12 
in  ikoa-Federai  oonthbutions  for  the 
budget  period  May  1. 1891  to  April  Sa 
1992.  Cost -sharing  contributions  may  tie 
in  the  form  of  cash  contributions,  client 
fees  for  services,  io-lund  contributions, 
or  combinatioDs  thereof.  The  MBDC  will 
operate  in  the  PhiUdelphia. 
Pennsylvania  geographic  service  area. 

The  funding  instruiBent  for  the  MBDC 
will  be  a  cooperative  agreemeot 
Competitioo  ii  rpen  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  goverafflents.  American  Indian 
tnbee  and  educational  institutioas. 

The  MBDC  program  is  designed  to 
provide  busmess  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBI>\  funds  organizations  that  can 
coordinate  and  broker  pnbhc  and 
private  resources  on  behalf  of  minority 
individuals  and  firms;  offer  a  full  range 
of  management  and  technicai 
assistance;  and  serve  as  a  conduit  of 
infomvation  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  orgamzatioos  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  appUcatioo  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assinged  to  any  one 
evaluation  criteria  category  to  be 
considered  progranunatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 


Client  fees  iar  billable  auaagement  and 
technical  aasistance  (M&TA)  rendered 
must  be  dku^  by  VfflDCa.  Based  oo  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  dieat  fees  at  20%  of  the  total 
cost  for  finns  with  gross  sales  of 
$50QiX)0  or  less  and  35%  of  the  total  cost 
for  finns  with  gross  sales  of  over 
$500.00a 

The  MBDC  may  continue  to  operate, 
after  the  initial  oompetitive  year,  for  np 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-dale 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds 
and  Agency  priorities. 

C1.0SIN0  DATE:  The  closing  date  for 
applications  is  February  18, 1991. 
Applications  must  be  postmarked  on  or 
before  February  18, 1991. 
ADDRESSES:  Washington  Regional 
Office,  Minority  Business  Development 
Agency.  U.S.  Department  of  Commerce, 
room  6723,  Washington.  DC  2Q23a  (202) 
377-8275. 
FOR  FURTHER  MFORHATKM  COMTACn 

Georgina  Sanchez.  Regional  Director, 

Washington  Regional  Office. 

SUPPIEMENTAAY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January  IS.  1991. 
Carlsae  G.  Handi. 

Acting  Regional  Director.  Regional  Office. 
[FR  Doc.  jn-1354  FUed  1-1»-»1;  8:45  am] 
aiuJM  ooK  siio-sva 


National  Oceanic  and  Atntospheric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  StaleaMnt  of  Organizatton, 
Practices  and  Procedures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
Pursuant  to  section  302(fX6)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  16 
U.S.C.  1801  et  aeq.,  each  Regional 
Fishery  Management  Council  (Council) 
is  responsible  for  carrying  out  its 
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functions  under  the  Magnuson  Act.  in 
accordance  with  such  uniform  standards 
as  are  prescribed  by  the  Secretary  of 
Commerce  (Secretary).  Further,  each 
Council  must  make  available  to  the 
public  a  statement  of  its  organization, 
practices  and  procedures  (SOPP). 

On  January  17, 1989,  NOAA  published 
in  the  Federal  Register  (54  FR  1700)  a 
final  rule  that  revised  the  regulations  (50 
CFR  parts  600,  601,  604,  and  605)  and 
guidelines  concerning  the  operation  of 
the  Councils  under  the  Magnuson  Act. 
The  final  rule,  effective  February  16, 
1989,  implemented  parts  of  title  1  of 
Public  Law  99-659,  amending  the 
Magnuson  Act.  and  among  other  things, 
clarified  instructions  of  the  Secretary  on 
other  statutory  requirements  affecting 
the  Councils. 

In  accordance  with  the  above- 
mentioned  final  rule,  the  Mid-Atlantic 
Fishery  Management  Council  (Mid- 
Atlantic  Council)  has  prepared  its 
revised  SOPP  originally  published  June 
15. 1977.  Interested  parties  may  obtain  a 
copy  of  the  Mid-Atlantic  Council's 
revised  SOPP  by  contacting  John  C. 
Bryson.  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room  2115 
Federal  Building,  300  South  New  Street. 
Dover,  DE  19901;  telephone  (302)  674- 
2331. 

Dated:  January  15. 1991. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries, 
Conservation  and  Management 
[FR  Doc.  91-1379  Filed  1-18-91;  8:45  amj 

NLUNO  CODE  3610-23-M 


Technology  Administration 

Request  for  Nominations  for  National 
Medal  of  Technology;  Submission 
Deadline 

aoency:  Technology  Administration, 

Commerce. 

action:  Submission  of  nominations. 

summary:  a  notice  announcing  requests 
for  nominations  of  individuals  and/or 
companies  for  the  National  Medal  of 
Technology  was  published  in  the 
Federal  Register  of  December  31, 1990 
(55  FR  53585).  A  submission  deadline 
date  of  February  15, 1991  has  now  been 
determined  and  hereby  modifies  the 
December  31, 1990  notice. 

SUPPI.EMENTARY  INFORMATION:  Because 

of  the  increasingly  critical  importance  of 
technological  innovation  to  U.S. 
competitiveness,  efforts  are  underway  to 
provide  the  maximum  time  to  expand 
awareness  and  participation  in  this 
activity.  The  purpose  of  extending  the 
deadline  to  February  15, 1991  is  to 
expand  public  notice  and  involvement  in 


the  process  of  obtaining  the  most 
representative  set  of  nominations  for  the 
National  Medal  of  Technology. 

dates:  The  deadline  for  submission  of 
nominations  is  February  15, 1991. 

FOR  FURTHER  INFORMATION  OR 
NOMINATION  PACKAGES  CONTACT: 

Dr.  Paul  Braden.  Manager,  National 
Medal  of  Technology  Nomination 
Evaluation  Committee,  (202)  377-5572. 

Dated:  January  14, 1991. 
Deborah  L.  WincA-Smith. 
Assistant  Secretary  for  Technology  Policy. 
(FR  Doc.  91-1369  Filed  1-18-91;  8:45  amJ 

BtLUNG  COOC  3S01-1S-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

On  Thursday.  December  13, 1990,  a 
notice  of  a  closed  meeting  of  the  Chief  of 
Naval  Operations  (CNO)  Executive 
Panel  Technology  Shallow  Water 
Antisubmarine  Warfare  Task  Force  was 
published  at  55  FR  51313.  That  meeting 
was  originally  scheduled  to  be  held  on 
January  10-11, 1991.  That  meeting  date 
has  been  changed. 

The  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Shallow  Water 
Antisubmarine  Warfare  Task  Force  will 
now  meet  February  1-2. 1991  from  9  a.m. 
to  5  p jn.,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  public. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  Executive 
Panel.  4401  Ford  Avenue,  room  601. 
Alexandria,  Virginia  22302-0268;  Phone 
(703)  756-1205. 

Dated:  January  1991. 
Wayne  T.  Baudno. 

LT,  JAGC,  USNR,  Alternate  Federal  Register 
Liaison  Officer. 
[FR  Doc.  91-1453  Filed  1-16-91;  3:48  pm] 

BILUNO  CODE  MIO-AE-M 


ICaho'  olawe  Island  Conveyance 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  Kaho'  olawe  Island  Conveyance 
Commission  will  be  held  on  Friday. 
January  18. 1991,  from  1  p.m.  to  5  p.m.,  in 
the  Maui  County  Planning  Department 
Hearing  Room,  First  Floor,  250  South 
High  Street,  Wailuku.  Maui.  This 
meeting  will  be  open  to  the  public, 
however  public  testimony  will  not  be 
heard  at  this  meeting. 


The  Commission  will  receive  briefings 
on  the  history,  stewardship,  and  current 
activities  related  to  Kaho'  olawe  by 
representatives  from  the  United  States 
Navy,  Protect  Kaho'  olawe  Ohana,  and 
the  State  Department  of  Land  and 
Natural  Resources. 

Beginning  on  February  1991,  the 
Commission  will  hold  a  series  of  pubUc 
meetings  on  all  islands  which  will  give 
the  public  opportunities  to  testify. 

The  Chairman  of  the  Commission  is 
Hannibal  M.  Tavares.  former  Mayor  of 
Maui  County.  The  Vice-Chairman  is  Dr. 
Noa  Emmett  AluU,  representative  of  the 
Protect  Kaho'  olawe  Ohana.  Other 
members  of  the  Commission  include  A. 
Frenchy  DeSoto.  Trustee  of  the  Office  of 
Hawaiian  Affairs;  James  A.  Kelly,  EAP 
Associates,  Inc.,  and  H.  Howard 
Stephenson.  Chairman  and  Chief 
Executive  Officer  of  Bancorp  Hawaii. 
Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norma  Wong.  Office  of  State  Planning, 
State  Capitol,  room  406,  Honolulu, 
Hawaii  96813,  Telephone  (808)  548-3202. 

Dated:  11  January  1991. 
Wayne  T.  Baudno, 

LT,  J.^GC,  USNK  Alternate  Federal  Register, 

Liaison  Officer. 

[FR  Doc.  91-1454  Filed  1-16-91;  3:48  pm] 

BHJJNO  CODE  StIO-AE-M 


DEPARTMENT  OF  EDUCATION 

Regional  Public  Hearings  on  tiie  Adult 
Education  Delh^ery  System 

agency:  Department  of  Education. 
ACTION:  Notice  of  public  meetings  and 
request  for  public  participation  and 
written  testimony. 

summary:  The  Office  of  Vocational  and 
Adult  Education  is  sponsoring  four 
pubhc  hearings.  The  purposes  of  the 
hearings  are  to  solicit  information 
regarding — 

(a)  Concerns  on  how  the  delivery  of 
adult  education  and  literacy  services  m 
the  community  can  be  strengthened; 

(b)  Exemplary  practices  and 
successful  elements  of  adult  education 
programs,  including  recruitment, 
retention,  assessment,  curricula,  data 
collection,  teacher  training,  and  program 
design;  and 

(c)  How  adult  education  and  literacy 
services  are  being  coordinated  and 
integrated  with  other  federally-funded 
programs  for  educationally  and 
economically  disadvantaged  adults. 

Administrators,  teachers,  and 
students  involved  with  all  types  of  adult 
education  and  literacy  programs  as  well 
as  persons  from  the  public  and  private 
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sedors.  mdwtlng  IwiineM.  utganized 
labor,  umimiMity  orgBnn»»i«M.  eltmic 
associitioiw  or  iii<ewt  group*,  social 
8enno«  and  buBian  wrvicet  agendcB. 
job  trainmg  and  job  placemen*  agancie*. 
correctianal  CaciKtieg.  bovsmg 
authorities,  civic  organiiahona,  and 
public  officialB  are  inviJed  logive 
testimony  at  Hie  pitjlic  hearings. 

The  hearings  will  be  oondac^  by 
Betsy  Brand.  Assistant  Secretary  for  the 
OfHce  of  Vocational  and  AxMt 
^McatJon,  and  officials  from  tf»e 
Departmewts  of  Labor  and  Health  and 
Hainan  Services. 

Information  gathered  at  the  hearings 
will  a»sia<  Ae  Office  of  Vocational  and 
AduH  Edycation  in  preparing  an  agenda 
for  the  Conference  on  Coordination  in 
the  Spring  nH  1«1:  the  Diviaion  of  Aduh 
Education  and  Literacy  in  planning  for 
the  Wn  Conference  of  Slate  Uirectars  of 
Adult  Education  and  the  reauthorization 
of  the  AxkA  EtkKMtkm  Act  in  vaSZ-93: 
and  tbe  Domestic  PoJicy  Couttul  Tasic 
Force  on  Literacy  in  preparing 
reconuaendationB  for  improved 
coordination  among  Federal  basic  skill* 
programs. 

MEETIMO  INFOKMATION:  The  public 
hearings  will  be  held  from  9  a.m.  to  1 
p.m.  on; 

January  29,  7991 

Seattle  Central  Community  College.  1701 
Broadway,  room  BE-1110.  Main 
Building.  Seattfe.  WA, 

FebraarjS,  MBl 

Boatmen's  Plaza.  800  Market  Street.  St. 
Louis.  MO. 

Febnary  IZ  1»1 

The  Citadel.  The  Military  College  of 
gfiiith  Carolina,  Mark  Clark  Hall 
Charleatoa,  SC. 

February  m  1991 

Mutual  Beoefil  Life  lasurance  Cooipany. 

520  Broad  Street.  Pelican  Room. 

Newark.  N). 
OMU.  TCtmiONV:  Advance  registralion 
is  reqneated  for  individuals  wbo  wish  to 
testify  orally.  Requests  to  testify  must  be 
received  by  tke  Department  of 
Education  (DepartskeiU]  contact  person 
no  later  than  three  days  prior  to  tbe 
heanng  date.  Guidelines  for  testifiers 
are  available  from  the  Department's 
contact  persoB. 

wtmrai  TfSTMOMV:  individuals  or 
orgaaizatians  that  wish  to  present  their 
views,  but  are  onable  to  attend  the 
hearing,  are  iovited  to  aubmit  wntten 
testimony  that  wifl  be  made  part  of  dK 
official  record.  This  testiaooy  aay  be 
submitted  at  heanng  locations  or  sent  to 
the  Department's  contact  person. 


Testimony  shcmld  be  typed  and  double- 
spaced  and  can  be  of  any  lenf^ 
FOB  FURTMEB  IWOmaATWH  CONTACT 

Persons  desinng  to  testify  or  participate 
or  seeking  additioaal  information  sbould 
contact  Phyllis  Dorsey.  Hearing 
Coordinator.  Division  of  Adult 
Education  and  Literacy.  OfTice  of 
Vocational  and  Adult  Education,  U.S. 
Department  of  Education  (Mary  E. 
Switzer  Building,  room  4424],  400 
Maryland  Avenue.  SW,.  Washington. 
DC  20202-7240.  Telephone:  (202)  732- 
2411;  deaf  and  heanng  impaired  persons 
may  call  (202)  732-2235  for  TDD 
services. 

Dated  lanuary  15. 1991. 
Betsy  Brand. 

Assistant  Secretary.  Officeof  Vocalionai  and 
Adult  Education. 
\W.  Doc.  91-1347  Filed  1-lB-fll;  6:45  afli) 

B4LUNG  COOC  MO(M)Mi 


DEPARTIIENT  OF  ENEAGY 

Compliance  with  the  Mational 
Environmental  PoHcy  Act:  Record  of 
Decision  for  Remedial  Action  at  the 
Former  Union  Cartiide  Corporation 
Uranium  Mill  Sites.  Rifle,  Garfield 
County,  CO 

agency:  us.  Department  of  Energy. 
ACnOM:  Record  of  decision 


SUMMAIIV:  Pursuant  to  the  Council  on 

Environmental  Quality  (CEQ) 
regulations  (40C1-"R  parts  lStt)-150ej. 
which  implement  the  procedaral 
provisions  of  the  National 
EnvironmenUl  Pohcy  Act  (NEPA),  and 
the  US.  Defjartment  of  Energy  (DOE) 
guidelines  for  corapljaoce  with  the 
NEPA  (52  FR  47662.  December  15. 1987J. 
the  DOE  Office  of  Environmental 
Restoration  and  Waste  Management  is 
issuing  a  Record  of  Decision  (RODJ  on 
remedial  actions  at  the  former  Union 
Carbide  Corporation  uranium  mill  sites 
at  Rifle,  Garfield  Cotmty.  Colorado.  DOE 
has  decided  to  perform  remedial  actions 
and  to  relocate  the  uranium  mill  tailings 
by  truck  transport  from  the  former 
uranium  mill  sites  for  long-term  control 
at  a  disposal  site  at  Estes  Gulch,  in 
Garfield  County  northwest  of  Rifle.  The 
Final  Environmental  Impact  Statement 
(FEIS).  entitled  "Remedial  Actions  at  the 
Former  Union  Carbide  Corporation  Mill 
Sites.  Rifle,  Garfield  County.  Colorado  " 
(DOE/EIS  0132-F),  was  issued  on  March 
23,  199a 

PUBLIC  MtaJiWurrr.  To  receive  a  copy 
of  the  FEiS  or  ROD,  please  contact: 
Mark  L  Matthews.  Prorect  Manager, 
Uramum  Mill  Tailings  Remedial  Action 
Project  Office.  5301  Central  Avenue. 


NE.,  Suite  172a  Albaqaerque,  New 
Mexico  tt710B,  (505)  845^4628. 

For  further  information  on  the  NEPA 
process,  oontact  C.  M.  Borgstrom, 
Director.  Office  of  NH^A  Oversight,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  2058S,  (202)  5«6-«O0l 

Background 

On  November  8. 1978.  the  Uranium 
Mill  Tailings  Radiation  Control  Act 
(UMTRCA)  of  197«  (Pub.  L  95-604.  as 
amended)  was  enacted  to  address  a 
Congressional  finding  that  uranium  mill 
tailings  and  other  radioiogicaHy 
contaminated  materials  (hereinafter 
referred  to  as  residual  radioactive 
material,  or  RRM)  may  pose  a  health 
hazard  to  the  public.  Inactive  uranium 
mill  sites  and  properties  that  are  in  the 
vicinity  of  these  mill  sites  (hereinafter 
referred  to  as  vicinity  properties)  are 
contaminated  with  tailings.  On 
November  8, 197a  1X)E  designated  24 
inactive  uranium  milling  sites  (the 
designated  processing  sites),  including 
the  two  former  Union  Carbide 
Corporation  uranium  mill  sites  (the 
"Rifle  sites"  or  the  "Old  and  New  Rifle 
sites")  in  Rifle,  Colorado,  for  remedial 
action  under  the  UMTRCA  (44  FR  74891. 
December  18, 1979). 

Effective  October  19. 1981,  and 
pursuant  to  the  UMTRCA,  DOE  and  the 
State  of  Colorado  entered  into  a 
cooperative  agreement  to  perform 
remedial  action  at  the  Rifle  sites.  Under 
this  cooperative  agreertient,  tbe  State  of 
Colorado  and  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  must 
concur  with  the  retnedial  action  plan 
developed  by  DOE.  Consistent  with  the 
UMTRCA.  the  cooperative  agreement 
provides  for  DOE  to  pay  90  percent  and 
the  State  of  Colorado  to  pay  10  percent 
of  the  actual  costs  of  rexnedial  action. 
including  RRM  transport  and  site 
acquisition. 

The  UMTRCA  also  requires  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  promulgate  standards  of  general 
application  to  protect  the  public  health, 
safety,  and  environment  from 
radif^ogical  and  nonradioiogical 
hazards  associated  with  tbe  RRM 
located  at  the  desi^iated  processing 
sites.  The  standards  estaUished  by  EPA 
must  provide  protection  that  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  requirements  of  the 
Solid  Waste  EHsposai  Act.  referred  to  as 
the  Resource  Conservation  and 
Recovery  Act  of  1976, 42  U.SC  6901  et 
seq.  The  UMTRCA  requires  DOE  to 
conduct  remedial  action  at  the 
designated  prooessing  sites  in 
compliance  with  these  standards. 
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On  January  5. 1SB3.  EPA  published 
final  standards  at  40  CFR  part  192  for 
the  control  (subpart  A)  and  cleanup 
(subpart  B)  of  RRM.  EPA  has  also  issaed 
guidance  for  implemeatation  of  these 
standards  (subpart  C).  However,  on 
September  3, 19B5.  tbe  Tenth  Circuit 
Court  of  Appeals  set  aside  the 
groundwater  provisions  of  tbe 
regulations  at  «3  CFR  192.20(a)  (2)  and 
(3).  and  remanded  those  standards  to 
EPA.  See  American  Mining  Congress  v. 
Thomas.  722  ¥M  617.  640  (10th  C.  1985). 

EPA  has  proposed  new  groundwater 
protection  standards  to  replace  those 
remanded  (52  FR  3a000  (1987)  (to  be 
codified  at  40  CFR  part  192)  (proposed 
^      September  24. 1987).  These  ^ound  water 
^'^'^^rotection  standfirds,  however,  have  not 
^een  issued  in  final  foim.  Nevertheless, 
the  UMTRCA  requires  any  remedial 
actions  taken  by  DOE  to  comply  with 
the  EPA  proposed  groundwater 
protection  standards  until  they  become 
final. 

DOE  has  determined  that  ^e  selected 
remedial  action  at  the  Estes  Oulch 
disposal  site  would  comply  with  the 
requirements  of  subpart  A  and  C  of  the 
proposed  EPA  groiuidwater  protection 
standards.  Planning  activities  supporting 
compliance  with  groundwater 
restoration  pursuant  to  subpart  B  of  the 
proposed  groundwater  protection 
standards  are  expetrted  to  begin  in 
1991. » 

NRC  has  issued  regulations  for 
general  licensing  for  all  disposal  sites, 
such  as  Estes  Gulch  (Final  rule,  55  FR 
45501  (1990)  (10  CFR  part  40)  (October 
30. 1990).  For  NRC  to  grant  a  license  for 
the  disposal  site,  NRC  must  concm*  with 
DOE'S  determination  that  the  disposal 
site  has  been  properly  reclaimed  and 
with  DOE'S  long-term  smrveiUance  plan. 
Section  5.21  of  the  Rifle  FHS  contains  a 
brief  summary  of  the  long-term 
surveillance  plans  for  the  Rifle  sites  for 
licensing. 

Project  Description 

The  Rifle  sites  consist  of  the  separate 
Old  and  New  Rifle  sites,  which  together 
cover  104  acres  of  private  land  weA  of 
the  center  of  RiHe,  Colorado,  on  the 
north  bank  of  the  Colorado  River.  Tlie 
tailings  piles  at  both  sites  have  been 
partially  stabilized,  vegetated  and 
irrigated  to  promote  a  native  vegetation 
cover.  (Taiikigs  consist  of  the  chemicals 
used  in  the  milling  process  and  tbe 
finely  ground  sands  and  clays  from  the 


'  DOE  u  plaimixig  to  deooapk  urisoe 
remetiiatioB  and  ymandwlw  restoratran. 
Consequeatly.  tfie  Dead  for  and  extest  of 
groundwater  restoratioD  will  be  evaluated 
•eparately.  "Hiii  approach  has  been  recognized  by 
EPA  in  iti  prapoaed  gieuDdwaler  {tralectioD 
standards. 


processed  ore.)  Some  eraaion  has 
occurred  at  the  New  Rifle  tailii^  pile. 

The  Did  Rifle  site  is  appraxinately  OJ 
mile  bom  the  center  of  Rifle.  The  site 
consists  of  a  13-acfe  tellings  pile  and  a 
9-ecre  mill  ai«a.  tndudiiig  the  old  assay 
building  and  foundations  of  other  mill 
facilities.  Adfacent  to  the  processing  site 
is  a  53-acre  area  contaminated  with 
windblown  tailings. 

The  New  Rifle  site  inriudes  a  33-acre 
tailings  pile  and  a  lOV-acre  mill  area  that 
inclndes  mill  facilities,  various  water 
retention  ponds,  and  two  ore-storage 
areas.  Ad)acent  to  the  processing  site  is 
a  63-acre  area  that  has  been 
contaminated  with  windblown  tailings. 
Ilw  mill  Btructores  were  demolished  and 
stockpiled  on  the  site  daring  interim 
actions  (discussed  below). 

DOE  originally  estimated  that  there 
were  as  many  as  102  potential  vicinity 
properties  (residences,  businesses,  or 
open  lands,  potentially  contaminated  by 
the  use  of  tellings  for  building  or  fill 
materials)  in  the  Rifle  area;  however, 
only  85  properties  were  found  to  require 
remedial  action.  Of  these  85, 60  have 
already  been  remediated  and  the 
remaining  25  will  be  remediated  by 
September  1991 .  M  RRM  from  these 
vicinity  properties  will  be  placed  in  tihe 
disposal  cell  at  the  Estes  Gulch  disposal 
site. 

NEPA  review  of  the  impacts  of 
remedial  action  at  the  vicinity  properties 
was  completed  in  1985  and.  therefore, 
these  impacts  were  not  considered  in 
the  FEIS.  However,  the  impacts  of 
remedial  action  at  the  vicinity  properties 
are  considered  in  connection  with  the 
remedial  action  at  the  Rifle  sites  to 
obtain  the  total  impacts  of  remedial 
action. 

When  the  State  of  Colorado  acquired 
the  Rifle  sites  in  }uly  198a  the  mill 
structures  were  unsafe.  In  addition, 
vanadium-contaminated  materials, 
asbestos,  oils,  gasses.  solvents, 
chemicals,  and  cleaners,  often  in 
unmarked  containers  or  in  unsecured 
areas,  were  present  on  the  New  Rifle 
site.  The  Rifle  sites  were  neither 
guarded  nor  considered  physically 
secured.  The  conditions  at  the  Rifle  sites 
presented  a  constant  hazard  to  the 
groundskeepiog  aew,  a»  wdl  as  to 
anyone  who  m^t  easily  gain 
unauthorized  access. 

Because  of  the  potentially  unsafe 
conditions,  DOE  approved  the 
performance  of  inteimi  actions  in  July 
1988.  (Interim  ekUioos  began  in  August 
1988  and  were  completed  in  August 
1988.)  IntertB  actions  included  removing 
asbestos  and  other  chemicals  and 
materials.  demoUshing  onstable  and 
unsafe  mill  structures,  and  improving 


site  securi^.  VanaduMa-oontaaiinated 
materials  were  traosfeiTed  to  a 
vanadium  reSining  facility  tor 

reprooessing:  all  other  cbemicais.  acids. 
aod  materials  were  transferred  to  a 
licensed  disposal  facility.  No  uranium 
mill  Uiliogs  piles  were  disturbed  as  a 
result  of  this  axrtivity. 

Decision 

DOE  has  selected  Alternative  3  in  the 
FEIS,  relocation  of  the  RRM  and  odier 
contaminated  materials  at  the  New  and 
Old  Rifle  sdes  to  a  permanent  disposal 
site  at  Estes  Colch  as  the  preferred 
alternative. 

The  Estes  Gokh  disposal  site  is 
approximately  six  miles  north  of  the 
City  of  Rifle.  The  site  lies  between  the 
Grand  Hogback  to  the  northeast  and 
State  Highway  (SH)  13  to  the  south  and 
west.  Dob  terrain  slopes  gently  upward 
to  the  oorth-northwest.  toward  the 
Grand  Hogback  it  is  sparsely  vegetated 
with  grasses  and  shrubs,  and  there  are 
no  ma)or  perenniai  sorface  drainages 
nor  any  near-surface  groundwater  at  the 
site. 

The  Estes  Gulch  disposal  site  and 
most  of  the  land  surrounding  the  site  is 
federal  land  administered  by  the  Bureau 
of  Land  Management  (BLAI);  however, 
there  is  some  private  land  south  of  the 
site  along  SH  13.  The  disposal  site  is 
used  primarily  for  low -density  grazing, 
but  there  are  two  existing  oil  and  gas 
leases  at  the  site. 

Blibil  has  published  a  notice  of 
propcaed  withdrawal  (51  FR  37496. 
October  22, 1986)  for  the  Estes  Gulch 
disposal  site.  Tins  notxx  indicates  tliat 
BLM  pn^oses  to  withdraw  an  area  of 
about  240  acres  in  Township  5  South 
(T5S)  Rai^  93  West  (RS3W).  Section 
14.  DOE  will  rnioest  that  the  U.S. 
Department  of  Interior,  throngfa  &LiA. 
transfer  jurisdiction  over  the  final 
disposal  site  of  approximately  61  acres 
permanently  to  IJOE.  The  remaming 
lands  are  for  temporary'  use  ui 
stockpihng  of  materials,  equipment 
storage,  water  retentioa  basins,  and 
other  Qonstmction-related  activities. 
This  transfer  of  jurisdxiion  over  the 
final  disposal  site  will  not  take  place, 
howrrer.  until  BLM  has  onpleted  all 
administrative,  procedural  and  legal 
requirements,  in  addition.  DOE  must 
consult  with  the  Governor  of  Colorado 

In  response  to  the  State  of  Colorado 
and  public  comments  recerved  on  the 
draft  EIS  and  to  comply  vritfa  State  of 
Colorado  Public  Highway  Access  Permit 
requirements.  DOE  has  determmed  thai 
mitigation  measures  are  nece^ary  to 
reduce  the  potential  for  transportation- 
related  impacts  associated  with  the 
numerous  and  heavily  ladeoed  trucks 
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that  will  be  transporting  RRM  on  the 
public  highway.  Therefore.  DOE  will 
construct  improvements  to  SH 13  to 
mitigate  transportation  impacts  and 
construct  an  access  road  from  SH  13  to 
the  disposal  site.  The  mitigation 
measures  include  the  construction  of  a 
paved,  12-foot-wide.  7.500-foot-long 
climbing  lane  on  the  east  side  of  SH  13 
between  SH  325  and  the  disposal  site 
tumofT.  an  800-foot-long.  12-foot-wide 
gravel  truck  turnout,  and  an  intersection 
facility  to  the  Estes  Gulch  disposal  site. 
Under  the  terms  of  the  DOE-State 
Cooperative  Agreement,  the  State  of 
Colorado  has  agreed  to  pay  for  the  full 
costs  of  construction  as  part  of  the 
State's  10  percent  share  of  total 
remedial  action  costs.  The  reasons  for 
these  mitigation  measures  are  discussed 
below. 

In  their  comments  on  the  EIS,  the 
Colorado  Department  of  Highways 
(CDOH)  indicated  that  the  high  haul 
truck  volume  could  cause  a  tragic 
hazard  on  SH  13  between  the  junction  of 
SH  325  and  the  disposal  site  tumoff 
because  of  the  narrow  and  curving, 
steep  grades  and  poor  passing  sight 
distances.  For  this  reason.  CDOH 
indicated  that  it  would  require  the 
construction  of  a  third  lane,  or  truck 
passing  lane,  and  an  intersection  facility 
to  the  Estes  Gulch  disposal  site  as  part 
of  the  necessary  Colorado  State 
Highway  Access  Permit  requirements. 
The  Colorado  Access  Code  requires 
CDOH  approval  of  a  highway  access 
permit  to  ensure  protection  of  the  public 
health,  safety,  and  welfare;  to  maintain 
smooth  traffic  flow;  to  maintain  the 
highway  right-of-way  drainage;  and  to 
protect  the  functional  level  of  public 
highways.  The  Colorado  Access  Code 
emphasizes  that  new  highway  access 
points,  such  as  the  access  between  SH 
13  and  the  Estes  Gulch  disposal  site, 
must  not  compromise  the  safety  and 
efficiency  of  the  public  highway. 
Likewise.  State  of  Colorado  law 
prohibits  the  impeding  or  blocking  of 
normal  and  reasonable  forward  traffic 
flow.  The  law  provides  that  slower 
traffic  the  haul  trucks  in  this  case,  must 
pull  over  and  use  any  posted  special 
uphill  traffic  lanes  or  roadside  turnouts 
to  allow  other  vehicles  to  pass  or 
maintain  normal  traffic  flow. 

The  FEIS  indicates  that  projected  SH 
13  use  will  increase  by  52  to  68  percent 
as  a  result  of  truck  haul  trips.  Posted 
speed  limits  are  50  to  55  mph  for  these 
areas  and  it  is  highly  probable  that, 
without  construction  and  use  of  these 
transportation-specific  mitigation 
measures,  the  numerous  and  heavily 
ladened  haul  trucks  would  impede  the 
flow  of  traffic,  cause  or  substantively 


increase  congestion,  and  increase 
accident  potentials.  The  construction 
features  will  reduce  the  potential  for 
accidents,  reduce  congestion,  prevent 
the  impeding  of  private  and  commercial 
traffic  flow  by  removing  the  truck  traffic 
from  the  main  traffic  lanes  to  the 
dedicated  climbing  lane  and  the 
disposal  site  tumoff,  and  comply  with 
the  requirements  of  the  CDOH  access 
permit  and  State  law. 

Site  preparation  at  the  Rifle  sites  will 
include  removing  RRM  from  the  access 
roads  and  access  control  areas,  fencing 
the  site,  and  installing  temporary 
construction  facilities.  After  disposal 
site  preparation,  the  RRM  will  be 
trucked  to  the  Estes  Gulch  disposal  site; 
placed  in  the  20-foot  deep  disposal  cell; 
and  covered  with  the  earthen  radon  and 
frost  protection  layers,  drain  and  filter 
layers,  and  a  rock  erosion  protection 
layer.  After  the  RRM  are  covered,  the 
toe  ditch  and  erosion  protection  features 
will  be  constructed,  and  the  final  site 
grading  and  restoration  will  take  place. 
The  maximum  height  will  be  flush  with 
the  adjacent  terrain  and  at  the  top  will 
slop  at  7.1  percent.  The  slope  at  the  toe 
of  the  disposal  cell  will  be  a  maximum 
of  20  percent.  The  road  from  SH  13  to 
the  Estes  Gulch  disposal  site  will  be 
maintained  as  permanent  access  for 
surveillance  and  maintenance 
inspections. 

After  removal  of  the  RRM,  the 
disturbed  areas  at  both  Rifle  sites, 
including  the  disturbed  wetlands  areas, 
will  be  backfilled  with  clean  soils, 
contoured  for  surface  drainage,  and 
revegetated.  During  the  groundwater 
restoration  phase  of  the  Uranium  Mill 
Tailings  Remedial  Action  (UMTRA) 
Project.  DOE  will  evaluate  groundwater 
restoration  requirements  and  perform 
such  groundwater  restoration  as  is 
necessary  to  ensure  compliance  with  the 
final  EPA  groundwater  protection 
standards.  The  State  of  Colorado  will 
retain  title  to  the  Rifle  sites  and  may 
dispose  of  them  in  accordance  with 
section  104  of  the  UMTRCA. 

DescriptioQ  of  Alternatives 

In  addition  to  the  preferred 
alternative,  the  following  alternatives 
were  considered  in  detail  by  DOE  in 
reaching  its  decision  to  relocate  the 
RRM  by  truck  and  to  dispose  of. 
stabilize  and  control  these  materials  at 
the  Estes  Gulch  disposal  site.  All  of  the 
action  alternatives  (Alternatives  2,  3, 
and  4)  include  the  RRM  from  the 
remediated  vicinity  properties. 

Alternative  1 — No  Action.  This 
alternative  consisted  of  performing  no 
remedial  action.  The  tailings  piles, 
vicinity  properties  and  other  RRM 
would  remain  in  their  present  locations 


and  conditions.  Interim  actions.  j 

however,  discussion  above,  have  been 
completed. 

Alternative  2 — Stabilization  at  the 
New  Rifle  Site.  This  alternative  Involved 
stabilizing  all  of  the  RRM  at  the  New 
Rifle  site.  The  Old  Rifle  RRM  would 
have  been  excavated,  trucked  to  the 
New  Rifle  site  on  U.S.  Highway  6.  and 
consolidated  with  the  New  Rifle  RRM  to 
form  one  disposal  cell.  The  consolidated 
RRM  would  then  have  been  covered 
with  an  earthen  radon  barrier,  a  frost 
protection  layer,  a  drain  layer,  a  filter 
layer,  and  a  rock  erosion  protection 
barrier.  A  below-grade  rock  apron 
would  have  been  constructed  around  the 
base  of  the  entire  stabilized  disposal  cell 
to  protect  against  the  erosional  forces  of 
flooding  in  the  Colorado  River.  Drainage 
diversion  ditches  would  have  been 
constructed  on  the  north,  east,  and  south 
sides  of  the  disposal  cell  to  divert 
surface-water  runoff  around  and  away 
from  the  disposal  cell.  All  areas  not 
occupied  by  the  disposal  cell  and 
associated  erosion  prv.tection  features 
would  have  been  restored  with  clean  fill 
material  to  promote  positive  drainage 
and  then  revegetated. 

Alternative  4 — Disposal  at  the  Lucas 
Mesa  Site  by  Truck  Transport.  This 
alternative  would  have  relocated  the 
Old  and  New  Rifle  RRM  by  truck  to  the 
Lucas  Mesa  site,  approximately  35  miles 
southwest  of  Rifle.  An  access  road 
would  have  been  constructed  from 
County  Road  V.5  onto  Lucas  Mesa,  and 
a  disposal  cell  averaging  15  feet  in  depth 
would  have  been  excavated  at  the  site. 
All  of  the  RRM  would  have  been  trucked 
to  the  Lucas  Mesa  site;  placed  in  the 
disposal  cell;  and  covered  with  an 
earthen,  bentonite-amended  radon 
barrier,  a  4-foot-thick  earthen  frost 
protection  layer,  a  filter  layer,  and  a 
rock  erosion  protection  barrier.  A  large, 
below-grade  rock  apron  would  have 
been  constructed  along  the  northwest 
base  on  the  disposal  cell.  Rock-lined 
drainage  diversion  ditches  would  have 
been  constructed  on  the  northeast, 
southeast,  and  southwest  sides  of  the 
disposal  cell  to  divert  surface-water 
runoff  around  and  away  from  the 
disposal  cell.  After  the  removal  of  the 
RRM,  the  Old  and  New  Rifle  sites  would 
have  been  restored  with  clean  fill 
material  to  promote  positive  drainage 
and  then  revegetated. 
COMMENT*  received:  DOE  received 
comments  on  the  FEIS  from  two  private 
individuals.  CDOH.  and  BLM.  The 
private  Individuals  expressed  concern 
over  the  potential  use  of  the  Rifle  Creek 
limestone  quarry  as  a  borrow  source  for 
erosion  control  rock,  concern  over  the 
conflicting  State  and  EPA  radon 
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emission  etandards  for  the  UMTRA 
Project,  and  the  perceived  iofMCta  to  a 
private  ln«downer  near  tke  Brtea  Gulch 
disposal  site.  CDOH  reqae^ed  a 
pavement  overtay  for  SH  •  and  SH  13  aa 
pait  of  tiie  trans)»ortatioa-felated 
mitigation  measarea. 

BLM  had  seroral  issues  of  coacern 
reUting  to  the  adeqaacjr  and  level  of 
detail  of  the  inCacmatioa  in  the  FEIS  far 
use  in  aapporting  BLM  in  transferring 
jurisdiction  over  the  Estes  Caleb 
disposal  site  to  DOE.  la  summarir.  these 
issues  induded  the  need  for  additioaal 
information  to  clarify  the  location  and 
size  of  die  lands  to  be  tnms£etred.  the 
amount  of  acreage  to  be  impacted  by 
remedial  action  and  the  amount  of  loat 
forage  acreage.  BLM  also  soi^t  to 
deschbe  the  land  transfer  process  and 
schednle,  including  BLM  procedural  and 
legal  requirements;  define  DOE's 
disposal  site  access  and  utilities  needs; 
dptermine  BLM  requirements  for  the  SH 
13  upgrade;  expand  the  description  of 
the  mitigation  measures  and  assure 
adequate  reve;getation;  delermioe 
impacts  to  a  nearby  stock  pond;  assess 
and  mitigate  impacts  to  «vildiife;  and 
incorporate  an  analysis  of  BLM's  cntical 
elements  and  the  FEIS's  confoimance 
with  BLM's  Resource  Matiagement  Plan 
(RMP). 

These  comments  are  responded  to  in 
summary  form  below.  All  of  these 
conunents  and  issues  will  be  addressed 
specifically  during  the  final  design 
process,  through  consultation  with  the 
State  of  Colorado  and  BLM. 

•  Rifle  Creek  limestone  quarry. 
DOE  eliminated  ttiis  quarry  from 

further  consideration  in  the  HS  process 
because  of  the  potential  pubHc  policy 
and  transportation  impacts  associated 
with  its  use. 

•  State/EPA  dual  radon  emission 
standards. 

The  UMTRCA  required  EPA  to  set 
standards  for  the  control  of  radon 
releases  of  UMTRCA  Project  sites. 
Initially,  EPA  proposed  a  radon 
emission  standard  of  2  picocuries  per 
square  meter  per  second  (pCi/m*B); 
however,  after  reevaUiation  of  the 
original  standard.  EPA  revised  it  to  20 
pCi/m^  (See  40  CFR  192.32(b)(lK«))- 
Among  the  reasons  for  the  change  were 
that  the  incremental  benefits  of  the 
original  proposed  standard  did  not 
justify  the  increased  ooats  when 
compared  to  the  revised  standard,  and 
the  test  results  indicated  a  2  pOyra^ 
standard  might  be  mare  difitoult  to 
achieve  than  EPA  ohginaliy  beheved  (46 
FR  59«.  January  5, 1883).  H'A  has 
determined  that  the  revised  standard 
provides  adequate  protection  otf  public 
health  and  safety  nid  the  environment 
since  it  provides  for  mora  than  96 


peiceat  of  dw  ndactioD  i 
cancers  from  radon  ei 
provided  by  the  original  \ 
standard,  ia  additian.  Ike  Stale  of 
Colorado  is  omreBtiy  nriewag  its 
existing  standard  of  2  pCi/m  V  with  the 
intention  of  changing  it  to  20  pGi/n^. 
DOE  will  oaa^]ly  with  EPA  standards. 

•  PeioeiTed  iaqiactB  to  adjacent 
private  landownra'. 

The  ootoBieBtor  expresaed  coaoera 
over  peiceivBd  adverse  econciik; 
impacts  and  potential  hapacts  on  land 
uses  to  private  lands  adjacent  to  BI^ 
land  containing  the  Estes  Gukh  disposal 
site.  The  cammeoter  also  indicated  that 
economic  impacts,  induding  impacts  to 
livestock  and  game,  will  resnh  from  the 
projected  haul-tmck  trafiic  to  the  Estes 
Gulch  disposal  site  aioag  and  through 
the  corrmientar's  property.  Other  impact 
concerns  include  the  direct  iapacts  of 
roadway  oonstructian  and  nse:  teal  or 
perceived  contandnatian  and  poUatioa 
from  RRM  tranqwrtation:  de^adatioo 
of  the  entire  area  from  the  extstenoe  of 
the  RRM;  and  reduced  mafket  vake  of 
the  afiected  lands.  This  cor— enter 
beheved  die  £1S  did  not  adequately 
consider  these  impacts. 

It  is  DOE's  position  that  land  use  was 
addressed  in  sufficient  detail  in  the  EIS. 
Based  on  infomiation  gathered  dunag 
scoping  of  the  EIS.  preparation  of  the 
draft  QS.  and  the  public  corasaentii^ 
period  for  the  FEIS.  DOE  analyied 
existing  land  ownership  and  uses,  and 
assessed  reasonably  ioreseeable  ^twe 
impacts.  Since  the  site  is  surroanded  by 
BLM  land.  DOE  determined  that  BLM 
land  will  receive  the  majority  of  die 
direct  impacts,  if  any.  No  infarmatioo 
was  brought  to  DOE's  attention  during 
the  public  review  process  that  trould 
have  necessitated  a  more  in-deprth 
analysis  of  other  land  use  issues.  Under 
the  CBQ  guidehnes  (46  FR  18031.  March 
23, 1981).  DOE  is  not  required  to  engage 
in  speculation  or  oontemplation  about 
fntive  plans  of  onknown  hitnre 
landowners  or  unknown  fntnre  land 
uses. 

The  EIS  analyzed  transportation- 
related  impacts  and  stated  that  all 
affected  parlies  would  be  aionetarily 
compensated  for  access  nse.  All 
distujtiBd  areas  will  be  reclaimed 
according  to  the  stated  mitigation 
measures.  The  transportation  and 
disposal  of  die  RRM  will  be  conducted 
in  conqriiance  with  all  appiicabie 
regulations  and  laws,  particularly  EPA 
standards.  Since  die  RRM  disposal  will 
inhibit  the  spread  of  oantaminatioa.  and 
all  disturbed  areas  wrill  be  reclaimed, 
adjacent  areas  will  not  be  degraded  as  a 
result  of  pro)ecl  activities.  \iJ&.  Army 
Coips  of  Engineers  appraisen  have 
determined  that  there  will  be  no 


significant  inipacts  to  area  landowners. 
baaed  on  cnneat  nsase  and  pradictahlt 
regional  Imds.  Uniortnnalely.  the  EIS 
cannot  adinm  "perodved 
contaniaatiaD''  or  the  potential  future 
maaicet  vahte  of  acreage  in  the  vicinity 
of  the  Estes  Gidch  disposal  site. 
Perceptiona  vary  widely  between 
individuab  and  agencies  and  are  a 
matter  of  personal  choice  and  opinioiL 

•  SH  6  and  Si  13  oveiiays. 

The  State  of  Colorado  has  requested 
that  DOE  include  a  pavement  overlay  of 
SH  6  and  SH  13  as  part  of  the  mitigation 
plan  to  offset  or  compensate  for  the 
antkripeted  highway  detehoratian 
associated  with  die  large  vdone  of  haul 
truck  h^ffic.  DOE  intends  to  abide  by 
the  intent  of  the  "Statement  of  Principles 
and  Directives  for  die  Impleroentatioo  of 
the  UMTRA  lYoject  in  the  State  of 
Colorado."  which  was  si^ed  by  the 
Governor  of  Colorado  and  DOE  on  May 
2, 1990.  Item  7  of  die  Directives  requires 
the  joint  development  of  a  plan  for  the 
appropriate  upkeep  and  mainlenanoe  of 
roadwa3rs  for  each  of  the  Colorado  sites, 
includii^  the  Rifle  sites. 

•  Location  and  size  of  disposal  site 
transfer  lands,  acreage  to  be  impacted, 
and  forage  acreage  lost  DOE  provided 
clarification  to  BLM  concerning  the 
origional  240-acre  land  withdrawal 
application  area.  The  dispoasl  site  area 
is  located  in  the  southwest  quarter  of 
the  north  half  of  the  northwest  quarter 
of  Section  14.  TSS,  R93W.  Figure  3.5  of 
the  FEIS  shows  die  approximate 
location  of  the  71 -acre  disposal  celt  an 
unfenced  lO-acre  buffer  zone  wiU 
encircle  the  disposal  cell,  for  a  total  of 
approximately  81  acres  in  the  final 
disposal  site.  An  additional  12  acres  of 
disturbance  will  be  caused  by  the 
access  road  to  the  site  from  SH  13  and 
upgrade  of  SH  13.  Therefore, 
approximately  93  acres  would  be 
permanently  lost  from  forage  use  by 
wildlife  and  livestock  because  of  the 
disposal  oeH  buffer  zone,  and  access 
road.  It  is  anticipated  that 
approximately  10  to  40  acres  will  be 
temporarily  disturbed  during  remedial 
action,  but  eventually  will  be 
revegetated  and  returned  to  BLM  for 
resumption  of  previous  uses.  Based  on  a 
BLM  dialysis  of  lost  values,  DOE  will 
provide  monetary  compensation  for 
losses  to  the  grazing  permittees  as  part 
of  the  remedial  action  mitigation 
measures  and  the  land  transfer  process. 

•  1-anri  transfer  process,  schedule, 
and  BLM  procedural  and  legal 
requirements.  As  provided  in  the  FEIS. 
prior  to  the  relocation  of  the  RRM  and 
stabilization  at  Estes  Gukh.  DOE  will 
request  ffl^  approval  of  the  DOE  land 
withdrawal  application  and  land 
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transfer.  This  process  cannot  be 
completed  until  after  publication  of  the 
ROD.  the  completion  of  mitigation  and 
compensation  negotiations  with  BLM, 
and  the  successful  completion  of  all 
BLM  procedural  and  legal  requirements. 
Completion  of  the  land  transfer  will  also 
require  an  amendment  of  BLM's 
Glenwood  Springs  RMP.  The  RMP 
amendment  process  requires  the 
preparation  of  an  environmental 
assessment  (EA)  and  a  30-day  public 
"protest"  and  Governor's  review  period. 

•  Disposal  site  access  and  utility 
needs.  DOE  will  submit  right-of-way 
(ROW)  permit  application  packages  for 
the  site  access  road  and  for  utility 
service  needs  to  BLM  for  approval.  As 
part  of  these  packages,  DOE  will  submit 
detailed  engineering  design  and  survey 
information,  and  mitigation  measures  to 
offset  impacts.  In  addition.  DOE  will 
obtain  a  small  piece  of  private  land 
required  for  permanent  access  to  the 
site. 

•  SH  13  upgrade.  Because  the 
proposed  upgrade  features  exceed  the 
existing  use  and  limtations.  BLM  will 
prepare  an  EA  to  analyze  the  impacts  of 
the  proposed  upgrade  features.  DOE  will 
provide  detailed  engineering 
information,  as  well  as  the  results  of  the 
completed  threatened  and  endangered 
species  and  cultural  resources  surveys 
to  BLM  for  incorporation  into  the  EA. 

•  Expanded  mitigation  measures  and 
revegetation  description.  BLM  requested 
more  specific  details  on  mitigation 
measures,  revegetation  plans,  and  weed 
control  plans  from  DOE.  DOE  will 
provide  this  Information  after 
completion  of  the  Final  Design,  and  BLM 
will  review  and  comment  on  the  uplands 
and  wetland  revegetation  plan. 
Including  the  weed  control  plan.  DOE  is 
committed  to  the  joint  development  and 
implementation  of  an  appropriate  site- 
specific  revegetation  plan  for  all  uplands 
and  wetlands  disturbed  during  remedial 
action,  and  for  the  Implementation  of 
appropriate  measures  to  control  noxious 
weeds. 

•  Stock  pond  impacts.  DOE  has 
determined  a  small  stock  pond  located 
at  the  southern  end  of  the  site  would  be 
impacted  by  remedial  action.  BLM  has 
stated  that  this  pond  provides  the  only 
water  for  the  existing  grazing  allotment. 
The  pond's  drainage  area  will  be 
impacted  through  the  diversion  of  runoff 
around  the  disposal  cell  and  into 
Government  Creek.  This  action  is 
necessary  to  halt  the  existing  gullying  in 
the  area.  DOE  will  work  with  BLM  to 
develop  an  acceptable  measure  to  offset 
this  impact. 

•  Wildlife  data  and  impacts.  BLM 
supplied  additional  and  more  current 
deer  population  and  use  data,  which 


further  supported  DOE's  statement  that 
the  Estes  Gulch  area  is  a  critical 
wintering  use  area  for  deer.  DOE 
acknowledged  BLM's  concern  over 
potential  truck  traffic-related  deer 
mortalities.  DOE  feels  that  the  access 
road  to  the  disposal  site  will  not  be 
conducive  to  speeds  higher  than  20  to  30 
mph.  Both  agencies  agreed  that  SH  13 
presents  a  greater  collision  risk, 
particularly  for  returning  trucks.  DOE,  in 
coordination  with  BLM,  will  devdop 
additional  mitigation  measures  for  this 
area.  In  addition,  a  resolution  of  BLM's 
general  five-month  versus  DOE's 
estimated  three-month  winter  shutdown 
period  will  be  coordinated  between 
DOE  and  BLM. 

•  BLM  critical  elements  and  RMP 
analysis.  BLM  requested  that  DOE 
address  conformance  with  the 
Glenwood  Springs  RMP  and  BLM 
Critical  Elements.  The  emphasis  of  the 
RMP  for  this  area  is  grazing  and  wildlife 
habitat.  The  disposal  at  Estes  Gulch 
would  result  in  the  loss  of  93  acres  of 
critical  deer  habitat  and  a  loss  of  one 
animal  grazing  unit  per  month  (AUM) 
per  10  acres  or  9  AUMs.  (An  AUM  is  the 
amount  of  forage  required  by  an  animal 
for  one  month.)  An  analysis  of  the  RMP 
and  consultation  with  BLM  resource 
specialists  has  determined  that  the 
critical  elements  of  Areas  of  Critical 
Environmental  Concern.  Farm  Lands, 
Native  American  Indian  Religous 
Concerns,  Wild  and  Scenic  Rivers,  and 
Wilderness  are  not  present  in  the 
disposal  site  area. 

Basis  for  Decision 

DOE  has  charactrized  conditions  at 
the  Estes  Gulch  disposal  site  and  has 
determined  that  the  proposed  remedial 
action  will  comply  with  the 
requirements  of  EPA  standards.  The 
disposal  cell  at  Estes  Gulch  will  comply 
with  40  CFR  Part  192,  Subparts  A  and  C 
of  EPA  proposed  groundwater 
protection  standards.  This  compliance  is 
based  on  an  assessment  of  the 
hydrogeologic  characteristics  of  the 
disposal  site,  a  design  analysis  of  the 
disposal  cell,  and  a  performance 
assessment  of  the  disposal  site. 

The  disposal  cell  will  meet  all 
proposed  concentration  limits  at  the 
point-of-compliance  (POC)  in  the 
uppermost  water-bearing  unit.  The  POC 
will  be  at  the  down  gradient  edge  of  the 
engineered  facility  in  the  uppermost 
water  bearing  unit.  At  the  Estes  Gulch 
disposal  site,  the  Wasatch  Formation  is 
the  uppermost  water-bearing  unit. 

The  RRM  will  be  placed  in  a  partially 
below-grade  disposal  cell.  A  cover  will 
be  constructed  over  the  RRM.  The 
disposal  cell  cover  at  Estes  Gulch  will 
consist  of  the  following  (in  ascending 


order):  (1)  A  clay  radon/infiltration 
barrier  with  a  hydrauhc  conductivity  of 
10  "•centimeters  per  second  (cm/s).  (2) 
a  lower  filter  layer  of  sand.  (3)  an 
earthen  frost  protection  layer.  (4)  an 
upper  filter  (bedding)  layer  of  sand,  and 
(5)  a  layer  of  erosion  protection  riprap. 
These  disposal  cell  components  will 
function  as  an  integrated  system  to  limit 
vertical  seepage  and  inhibit  radon 
emanation  from  the  RRM.  The  radon 
barrier  will  restrict  steady  state  vertical 
seepage  through  the  RRM  to  10"*  cm/s 
and  will  inhibit  radon  emanations  to 
levels  lower  than  the  EPA  radon 
standard.  The  lower  filter  layer  will 
eliminate  the  potential  for  standing 
water  to  remain  within  the  radon 
barrier.  The  frost  protection  layer  and 
the  erosion  protection  layer  will  prevent 
future  degradation  of  the  radon  barrier 
by  frost  heave  or  erosion.  • 

The  steady  state  seepage  flux  of  10"' 
cm/s  is  within  the  drainage  capacity  of 
the  underlying  Wasatch  Formation 
bedrock,  thereby  preventing  RRM 
seepage  from  perching  along  the  low 
hydraulic  conductivity  strata  beneath 
the  disposal  cell.  No  groundwater 
mounding  In  the  underlying  Wasatch 
Formation  will  occur  in  the  disposal  cell 
because  the  depth  to  groundwater  is  163 
feet. 

The  disposal  cell  will  comply  with 
EPA  proposed  groundwater  protection 
standards  because  the  average  linear 
groundwater  velocity  in  the  Wasatch 
Formation  is  less  than  0.1  ft/year. 
Consequently,  contaminated 
groundwater  will  travel  less  than  100 
feet  in  the  1000  year  design-life  of  the 
disposal  cell.  This  is  approximately  the 
distance  from  the  perimeter  of  the  RRM 
to  the  downgradient  edge  of  the  riprap 
(the  POC). 

In  the  unlikely  event  that 
contaminated  groundwater  does  migrate 
beyond  the  POC  within  1000  years,  it 
would  not  significantly  affect  human 
health  or  the  environment.  Groundwater 
in  the  Wasatch  Formation  beneath  the 
disposal  cell  could  be  classified  as  Class 
III  (see  52  FR  36007  (1987)  (40  CFR 
192.11(e))  (proposed  September  24. 
1987).  based  on  the  high  concentrations 
of  naturally  occurring  contaminants  and 
on  the  low  yield  of  the  formation. 
Because  of  the  poor  quality  of 
groundwater,  the  low  yield  of  the 
Wasatch  Formation,  the  relatively 
remote  location,  and  Federal  ownership 
of  the  site.  Wasatch  Formation 
groundwater  resources  in  the  immediate 
vicinity  of  the  disposal  cell  at  Estes 
Gulch  will  probably  remain 
undeveloped. 

If  the  proposed  concentration  limits 
were  exceeded  for  any  hazardous 
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constituents  at  the  POC.  DOE  would 
begin  corrective  action  to  bring  the 
disposal  cell  into  compliance.  Corrective 
action  measures  may  include  disposal 
cell  cover  modification,  application  of 
supplemental  standards  for  Class  III 
groundwater,  or  alternate  concentration 
limits  (ACLs).  as  specified  in  40  CFR 
part  192. 

The  height  of  the  disposal  cell  at  Estes 
Gulch  will  be  flush  with  the  adjacent 
terrain.  It  will  blend  with  the  color  and 
form  of  the  surrounding  landscape,  and 
will  not  be  visible  from  SH  13.  Long- 
term  impacts  will  be  minimal  because 
the  disposal  site  is  isolated.  Disposal  at 
the  Estes  Gulch  site  will  also  release  the 
142-acre  New  Rifle  site  for  future 
development  The  major  concerns  for 
this  alternative  result  from  the  higher 
costs  and  longer  hauling  distances  in 
comparison  to  stabilization  at  the  New 
Rifle  site  (Alternative  2)  for  both  the 
RRM  and  the  borrow  materials. 

In  summary.  DOE  believes  that 
disposal  of  the  RRM  at  the  Estes  Gulch 
site  would  provide  the  most  stable, 
permanent  and  reliable  design  while 
balancing  reasonable  cost  and  lower 
environmental  impacts.  Also,  the  Estes 
Gulch  site  is  not  subject  to  the  same 
engineering  design  concerns  as 
Alternatives  2  and  4,  nor  the  same 
hydrologic  concerns  as  Alternative  2. 

Alternative  4,  disposal  at  the  Lucas 
Mesa  site,  could  provide  similar  cell 
design  stability,  permanence,  reliability, 
and  compliance  with  EPA  proposed 
groundwater  standards.  However,  there 
are  increased  access  road  design  and 
construction  and  transportation-related 
impacts,  as  well  as  substantial  increases 
in  costs  emd  materials  consumption  due 
to  the  much  greater  hauling  distances  for 
both  the  RRM  and  the  borrow  materials. 
Since  a  shorter  hauling  distance  reduces 
the  risk  of  exposure  to  the  population, 
the  Estes  Gulch  alternative  is  the 
environmentally  preferred  alternative. 

Alternative  2,  stabilization  at  the  New 
Rifle  site,  provides  the  least  stable, 
permanent  or  rehable  design,  and  may 
not  guarantee  complete  nor  permanent 
compliance  with  EPA's  proposed 
groundwater  protection  standards. 
Major  concerns  related  to  disposal  at 
the  New  Rifle  site  include  its  proximity 
to  the  Colorado  River,  its  vulnerability 
to  river  channel  shifting,  the  high 
groundwater  water  table,  the  large 
quantity  of  RRM  involved  coupled  with 
the  constraints  imposed  by  the  limited 
areal  extent  of  the  site,  a  permanent  loss 
of  142  acres  at  the  New  Rifle  site,  and 
the  visual  annoyance  of  the  above- 
ground  disposal  cell  to  the  nearby 
community  of  Rifle. 

The  New  Rifle  disposal  cell  would 
have  to  be  located  within  the  floodplain 


of  the  Colorado  River,  a  major  western 
river  that  provides  water  resources  to 
Colorado,  other  western  states,  and 
Mexico.  The  disposal  cell  could  be 
subject  to  erosion  or  undermining  from  a 
major  flood  event  or  lateral  migration  of 
the  river  channel.  The  rock  apron 
constructed  around  the  base  of  the 
disposal  cell  was  designed  according  to 
standard  engineering  practices  and 
flood  analyses  based  on  computer 
modeling.  This  design  should  be  able  to 
withstand  predictable  flood  events, 
normal  erosion,  and  lateral  channel 
migration.  However,  the  potential  exists 
for  the  disposal  cell  to  be  damaged  or 
destroyed  by  any  unpredictable  or 
unusual  events  and  processes  that  could 
occur  over  the  next  1000  years.  Also, 
additional  design  changes  or  emergency 
disp>08al  cell  stabilization  efforts  could 
increase  the  overall  project  costs 
considerably. 

In  addition,  if  the  Colorado  River  were 
to  flood,  groundwater  levels  beneath  the 
disposal  cell  would  become  elevated. 
This  could  result  in  water  encroaching 
into  the  lower  portions  of  the  disposal 
cell  and  cause  substantial  amounts  of 
contaminant  to  be  released  into  the 
groundwater.  The  proposed  EPA 
groundwater  protection  standards  could 
be  temporarily  exceeded  following  each 
flooding  episode.  If  compliance  with  the 
proposed  EPA  groundwater  protection 
standards  cannot  be  permanently 
achieved  with  the  proposed  conceptual 
design,  then  design  modificatins  or 
ACLs  would  have  to  be  considered. 
Either  option  is  likely  to  increase  overall 
project  costs  considerably. 

Selection  of  this  alternative  would 
also  result  in  a  permanent  visual 
annoyance  to  the  local  community  and 
to  travelers  along  Interstate  70  and  the 
Denver  and  Rio  Grande  Western 
Railroad.  In  addition,  some  local  pubhc 
concern  was  expressed  over  the 
potential  loss  of  the  142-acre  New  Rifle 
site  from  future  development 

Alternative  1,  the  no  action 
alternative,  would  consist  of  taking  no 
steps  toward  remedial  action  at  the  Rifle 
sites  and  vicinity  properties,  except  for 
the  interim  steps  that  were  taken  by 
DOE  to  remediate  the  safety  hazards  at 
the  Rifle  sites.  Selection  of  this 
alternative  would  not  be  consistent  with 
the  requirements  of  the  UMTRCA.  The 
Rifle  sites  would  remain  in  their  present 
locations  and  conditions,  and  the  RRM 
would  be  subject  to  continued 
dispersion  by  wind  and  water,  and 
possible  unauthorized  removal  by  man. 
The  contamination  of  groundwater 
beneath  the  Rifle  sites  and  the  risk  of 
contaminating  surface  waters  would 
continue  for  an  indefinite  period  of  time. 
Radon  emanations  and  external  gamma 


radiation  at  the  Rifle  sites  and  vicinity 
properties  would  continue  to  exceed 
EPA  standards. 

Coasiderations  in  ImplemeotatioD  of  the 
Dedsion 

Pursuant  to  section  7  of  the 
Endangered  Species  Act  and  as 
summarized  in  the  FEIS.  DOE  prepared 
several  biological  assessments  for 
disposal  at  Estes  Gulch  and  the  other 
alternatives  considered.  The  U.S.  Fish 
and  Widlife  Service  (FWS)  concurred 
with  DOE's  "no  effect"  determinations 
for  remedial  actions  affecting  all  species 
at  both  the  Rifle  processing  sites  and  the 
Lucas  Mesa  site,  and  for  most  species  at 
the  Estes  Gulch  disposal  site.  Prior  to 
the  pubbcation  of  the  FEIS,  the  major 
issues  of  concern  were  potential  impacts 
caused  by  the  upgrade  of  SH  13  and  the 
Estes  Gulch  access  road  to  threatened 
or  candidate  plant  species  or  Colorado 
plant  species  of  special  concern,  and  the 
impacts  of  using  Colorado  River  water 
on  endangered  or  candidate  fish  species. 
The  plant  species  include  the  Wetherill 
milkvetch.  the  Uinta  Basin  bookless 
cactus,  the  DeBeque  milkvetch.  and  the 
DeBeque  phaceUa;  the  fish  species 
include  the  Colorado  squawfish.  the 
bonytail  chub,  and  the  razorback  sucker. 
During  an  earlier  survey  of  the  disposal 
site  and  access  road  for  these  plants,  a 
population  of  the  Wetherill  milkvetch 
was  found  along  the  access  road.  DOB 
has  agreed  to  avoid  the  identified 
plants.  A  subsquent  plant  survey  of  the 
SH  13  upgrade  area  did  not  locate  any 
additional  plant  populations  that  are 
endangered,  threatened,  candidates  for 
listing,  or  State  species  of  special 
concern. 

The  FWS  concurred  with  DOE's 
determination  that  remedial  actions  at 
Estes  Gulch  "may  affect"  the  three  fish 
species.  In  their  Biological  Opinion 
(Attachment  Gl  of  Appendix  G  in  the 
FEIS),  the  FWS  stated  that  cleanup  of 
the  RRM,  with  the  inclusion  of  specified 
conservation  measures,  would  not  likely 
jeopardize  the  continued  existence  of 
the  fish  species.  The  conservation 
measure  requires  that  DOE  make  a  one- 
time payment  of  $10  per  acre-foot 
average  annual  water  depletion  (or  a 
total  payment  of  $2,150.00)  to  offset  the 
remedial  action  water  use.  or  water 
depletion,  and  impacts,  as  specified  in 
the  "Recovery  Implementation  Program 
for  Endangered  Fish  Species  in  the 
Upper  Colorado  River  Basin".  The  FWS 
also  determined  the  incidental  take 
associated  with  the  remedial  action  to 
be  zero,  and  did  not  require  any 
mitigation  measures.  DOE  made  the 
conser\'ation  payment  in  August  1989. 
thus  satisfying  the  Endangered  Species 
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Act  commitment  identified  in  the 
Biological  Opinion. 

Pursuant  to  Executive  Order*  11968 
and  11990.  and  10  CFR  part  1022.  DOE 
published  a  Ploodplain  Statement  of 
Findings  as  appendix  F  in  the  FEIS.  As 
shown  in  that  assessment  remedial 
actions  at  die  Rifle  sites  will  take  place 
in  the  lOO-  and  900-year  floodplains  of 
the  Colorado  River  and  will  impact 
wetlands  along  the  Colorado  River.  DOE 
has  determined  that  there  is  no 
practicable  alternative  to  carrying  out 
the  remedial  action  in  the  floodplain  and 
in  the  wetlands  areas,  but  has  proposed 
mitigation  measures  to  offset  these 
Impacts. 

Interim  actions  were  conducted  and 
remedial  actions  will  be  conducted  in 
compliance  with  all  applicable  permit 
requirements  and  vrill  incorporate 
mitigative  measures  to  further  reduce 
impacts.  The  following  monitoring  and 
mitigative  measures,  which  are  also 
described  in  section  F.3.3  of  Uie  FEIS. 
will  be  implemented  to  avoid  or 
minimize  impacts  during  remedial 
action. 

•  Fences  or  other  access  barriers  will 
be  constructed  to  Inhibit  unauthorized 
human  intrusion  during  remedial  action. 

•  Transportation  routes  whll  be 
upgraded,  as  necessary,  dtuing  remedial 
action  to  reduce  the  potential  for  traffic 
accidents  and  reduce  congestion. 
Transportation  mitigation  measures  to 
reduce  short-term  transportation 
impacts  include  the  use  of  trafRc 
controls,  such  as  flagmen  and  additional 
signals,  and  the  construction  of  turnout 
and  passing  lanes  and  intersection 
facilities.  A  paved.  12-foot-wide,  7500- 
foot-long  climbing  lane  will  be 
constructed  on  the  east  side  of  SH  13 
between  SH  325  and  the  Estes  Gulch  site 
tumotr.  An  800-foot-long.  12-foot-wide 
gravel  tnick  turnout  will  be  added  and 
an  intersection  facility  on  SH  13  at  the 
Estes  Gulch  tumoff  will  be  constructed 
to  ease  local  transportation-related 
impacts.  Under  the  terms  of  the  DOB- 
State  Cooperative  Agreement,  the  State 
of  Colorado  has  agreed  to  pay  for  the 
full  costs  of  oonsti^ction  as  part  of  the 
State's  10  percent  share  of  the  total 
remedial  action  costs. 

■  Areas  containing  known 
populations  of  the  Wetfaerill  milkvetch. 
a  State-listed  species  of  special  concern, 
will  be  avoided  during  construction  and 
use  of  the  Estes  Gulch  access  road. 

•  Temporary  erosion  controls, 
wastewater  retention  basins,  and 
treatment  plants  (if  required)  will  be 
constructed  to  protect  against  the 
release  of  contaminants  during  remedial 
action.  Measures  to  control  or  divert 
drainage  from  the  disposal  call  toward 


direct  surface  runoff  will  be  constructed 
to  prevent  long-term  erosion. 

•  Any  discharged  water  will  be 
treated  in  accordance  with  applicable 
State  and  federal  standards. 

•  Soils  encountered  at  the  Estes 
Gulch  site  will  be  stockpiled  for  use 
during  reclamation. 

•  Water  will  be  apphed  to  disturbed 
areas  at  the  Rifle  sites  and  at  die  Estes 
Gulch  disposal  site  to  inhibit  fugitive 
dust  emissions. 

•  Water  and  chemical  dust 
suppressions  will  be  applied  to  dirt  and 
gravel  access  roads  to  inhibit  dust 
emissions.  Haul  trucks  will  be  covered 
to  prevent  the  dispersion  of  RRM  during 
relocation. 

•  The  borrow  sites  were  selected  for 
locations  as  close  to  the  Estes  Gulch 
disposal  site  as  possible  to  reduce  costs 
and  minimize  the  impacts  of  increased 
transportation  distances. 

•  Existing  borrow  sites  will  be  used, 
where  possible,  for  earthen  and  rock 
materials  to  reduce  the  amount  of  land 
disturbance. 

•  Local  laborers  will  be  hired, 
whenever  possible,  to  maximize 
economic  benefits  to  the  local 
communities. 

•  Construction  operations  will  take 
place  so  as  to  reduce  noise  disturbance 
to  local  residents. 

•  Off-site  spills  will  be  cleaned  up 
immediately.  An  environmental 
monitoring  program  will  be  in  place 
throughout  remedial  action. 

•  All  areas  disturbed  during  interim/ 
remedial  action  will  be  restored  by 
backfilling,  grading,  and  revegetating, 
except  the  stabilized  RRM  and  access 
roads. 

•  Disturbed  wetlands  (20  acres)  will 
be  restored  and  revegetated. 

•  Before  releasing  the  equipment  used 
in  the  remedial  action  for  use  on  other 
projects,  it  will  be  cleaned  of 
contaminated  material. 

•  Close  contact  with  the  public  will 
be  maintained  through  the  established 
public  information  task  force. 

Conclusion 

DOE  has  weighed  the  costs,  benefits, 
schedule,  and  environmental  impacts 
and  has  decided  to  perform  remedial 
action  at  the  Rifle  sites  and  to  relocate 
the  RRM,  by  b^ck.  from  the  Rifle  sites  to 
the  Estes  Gulch  disposal  site  for  long- 
term  control  in  comphance  with  EPA 
standards  and  the  UMTRCA. 


Issued  at  Washington,  DC  on  fanuary  16, 
1991. 
Paul  D.  Gtimm, 

Deputy  Director,  Office  of  Environmental 
Restoration  and  Watte  Management 
[PR  Doc.  91-1428  Filed  1-18-91;  8:45  am] 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  Management  and 
Budget 

AOENCV:  Energy  Information 
Administration. 

action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

SUMMANY:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection(8]  hsted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  96- 
511. 44  U.S.C.  3501  et.  seq ).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  numberfs);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

dates:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it  difficult 
to  do  so  within  the  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
The  Desk  Officer  may  be  telephoned  at 
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(202)  395-3084.  (Also,  please  notify  the 
ELA  contact  listed  below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  728  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  the 
address  below.) 

FOR  FURTHER  INFORMATIOM  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT 

Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  58&-2171. 

SUPPLEMENTARY  INFORMATION: 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Office  of  Energy  Markets  and  End 
Use, 

2.  ELA-457A/G. 
3. 1905-0092. 

4.  Residential  Energy  Consumption 
Survey. 

5.  Revision — Add  two  questions  to 
Form  ELA-457C,  Questionnaire  for 
Rental  Agents,  Landlords  and 
Apartment  Managers.  The  questions 
cover  fuel  switching  capabilities  in  large 
apartment  buildings. 

6.  Triennially. 

7.  Mandatory. 

8.  Individuals  or  households.  State  or 
local  governments.  Businesses  or  other 
for-profit  Federal  agencies  or 
employees,  and  Small  businesses  or 
organizations. 

9.  8330  respondents, 

10.  .333  responses. 

11.  2,128  hours  per  response. 

12.  '''WS  hours. 

13.  tlA-457A/G  collect  national  and 
regional  data  on  residential  sector 
energy  consumption.  Data  are  used  for 
analysis  and  forecasting.  Housing  and 
demographic  data  are  collected  from 
households,  and  consumption  and 
expenditure  billing  dale  are  collected 
from  energy  suppliers.  Rental  agents  are 
contacted  by  telephone  to  check  on  fuels 
used  in  rental  apts. 

SUtutory  Autbority:  Sec.  5(a),  5(b),  13(b), 
and  52,  Public  Law  93-275.  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C  764(a), 
764(b),  772(b).  and  790a. 

Issued  in  Washington,  E>C,  January  8, 1991. 
Yvonne  M.  Bishop, 

Director.  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  91-1329  Filed  1-18-91;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Issuance  of  Decisions  and  Orders 
During  the  Weeic  of  October  15 
Through  October  19, 1990 

During  the  week  of  October  15 
through  October  19, 1990,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  rehef  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Joan  Estrada.  10/15/90.  LFA-0062 
The  DOE  granted  a  Motion  for 
Reconsideration  filed  by  Joan  Estrada 
on  June  4, 1990.  in  which  Estrada 
requested  that  the  DOE  reconsider  a 
Decision  and  Order  issued  to  her  on 
May  25, 1990.  The  Decision  directed  the 
DOE's  Office  of  Procurement  Operations 
to  release  certain  unit  pricing 
information  contained  in  contracts 
between  one  of  Estrada's  competitors, 
Accu-Bright  Cleaning  Services,  Inc. 
(Accu-Bright),  and  the  DOE.  OHA  had 
originally  found  that  release  of  the  unit 
pricing  information  would  likely  cause 
substantial  competitive  harm  to  Accu- 
Bright  and,  therefore,  concluded  that  the 
material  was  properly  withheld  under 
FOIA  Exemption  4.  However,  in 
reconsidering  that  determination,  OHA 
reviewed  additional  material  and 
comments  submitted  by  Estrada  and 
Accu-Bright  and  on  the  basis  of  that 
additional  material,  found  that  the 
record  did  not  support  the  prior 
determination.  In  this  decision.  OHA 
clarified  its  policy  of  applying 
Exemption  4  to  unit  pricing  iiiiormation 
and  found  that  when  the  proper 
standard  was  apphed  to  the  facts  of  this 
case,  the  unit  pricing  information  should 
be  released 

Refund  Applications 

City  of  Colorado  Springs.  Department  of 
Utilities.  10/19/90,  RR272-47 
The  City  of  Colorado  Springs, 
Department  of  Utilities  (Colorado 
Springs)  filed  a  Motion  for 
Reconsideration,  requesting  that  the 
utihty  be  exempted  from  the  pass 
through  requirement  generally  imposed 
upon  utilities  in  subpart  V  refund  cases. 
OHA  had  previously  granted  Colorado 
Springs'  Apphcation  for  Refund  and 
ordered  the  utility  to  pass  through  the 
entire  refund  amount  of  $13,700  to  its 
customers.  Colorado  Springs  asked 
instead  to  be  permitted  to  channel  the 
monies  into  a  fund  which  assists  in  the 
payment  of  low-income  individuals' 


utility  bills.  OHA  denied  Colorado 
Springs'  Motion,  noting  that  the  project 
would  be  an  inappropriate  means  to 
effectuate  direct  restitution  which  is  the 
goal  in  subpart  V  proceedings. 

Colgate-Palmolive  Company.  10/19/90, 
RF272-407.  FR272-W7 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Colgate-Palmolive 
Company  based  on  its  purchases  of 
35,469.568  gallons  of  fuel  oil  and 
75.800,997  gallons  of  alkane  (linear 
tridecy  benzene  or  linear  dodecyl 
benzene)  during  the  period  August  19, 
1973,  through  January  27, 1981.  It  was 
determined  that  Colgate  did  not  satisfy 
its  burden  of  demonstrating  that  alkane 
is  eligible  for  a  refund,  and  the 
75.800,997  gallons  of  alkane  were 
excluded  from  Colgate's  total  gallonage 
claim.  A  consortium  of  states  and 
territories  of  the  United  States  filed  a 
Statement  of  Objections  and  Motion  for 
Discovery  with  respect  to  the  applicant 
The  DOE  found  that  the  Statement  of 
Objections  was  insufficient  to  rebut  the 
presumption  of  injury  for  end-users,  and 
the  Motion  for  Discovery  was  denied. 
The  applicant  was  an  end-user  of  the 
products  for  which  it  claimed  a  refund 
and  was  therefore  presumed  injured. 
The  Application  for  Refund  was  granted; 
the  total  refund  amount  granted  is 
$28,376. 
Department  of  Water  and  Power  City  of 

Los  Angeles  Department  of  Water 

and  Power.  10/16/90.  RF272-20885. 

RF272-27804 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  by  the  City  of  Los  Angeles 
Department  of  Water  a..  J  Power  (DWP) 
Both  Applications  requested  refunds 
based  upon  DWFs  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  through  January  27, 
1981,  pursuant  to  the  provisions  of  10 
CFR  part  205,  subpart  V  (subpart  V).  In 
the  Decision,  it  was  determined  that  the 
City  of  Los  Angeles  had  waived  DWP's 
rights  to  a  subpart  V  crude  oil  refund  by 
participating  in  the  Stinpper  Well 
proceeding,  as  a  claimant  in  the 
Refiner's  Escrow.  Thus.  DWP  was 
ineligible  to  receive  a  refund  in  the 
subpart  V  crude  oil  refund  proceeding, 
and  both  Applications  were  denied. 
Dole  Packaged  Foods  Companv,  10/19/ 

90.  RF272-23968.  RF272-3706e 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Dole  Packaged 
Foods  Company  (Dole),  based  on  its 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973. 
through  January  27, 1981.  The  applicant 
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a  grower  and  processor  of  pineappte, 
demonstrated  the  volume  of  its  claim  by 
using  contemporaneous  records  and 
reasonable  estimates.  The  applicant  was 
an  end-user  of  the  products  it  claimed 
and  was  therefore  presumed  injured  by 
the  DOE.  A  group  of  states  and 
territories  filed  Objections  to  the 
Application,  contending  that  the  firm 
was  not  injured  because  it  was  able  to 
pass  through  to  customers  any 
overcharges  they  suffered  due  to  the 
elasticities  of  supply  and  demand  that 
exist  in  any  industry.  The  States  also 
argued  that  the  food  industry  in  general 
did  not  suffer  injury  because  food  is  a 
necessity  that  consiuners  must  buy 
regardless  of  price  increases.  The  DOE 
found  the  States'  Objections  to  be 
without  merit.  Accordingly,  the  DOE 
granted  the  applicant  a  refund  of 
$27,708.  The  States  also  filed  a  Motion 
for  Discovery  in  connection  with  the 
application,  which  was  denied. 
Exxon  Corporation/W.  MeHin  Maxey 
Exxon  Car  Care  Center,  10/17/90. 
RF307-890.  RF307-970e 
The  DOE  issued  a  Decision  and  Order 
concerning  Application  for  Refund  filed 
by  W.  Merlin  Maxey  and  Exxon  Car 
Care  Center  in  the  Exxon  Corporation 
special  refund  proceeding.  In  the 
Decision  and  Order,  the  DOE 
determined  that  the  applicants  were 
Exxon  consignees.  Because  the 
applicants  failed  to  rebut  the  DOE's 
presumption  that  consignees  were  not 
injured  as  a  result  of  Exxon's  pricing 
practice*,  the  Apphcations  were  denied. 
Exxon  Corporation/Space  Petroleum  fi- 
Chemical  Company.  10/19/90, 
RF307-6837 
The  [X)E  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Space  Petroleum  &  Chemical 
Company  in  the  order  Exxon 
Corporation  special  refund  proceeding. 
In  the  Decision,  the  DOE  determined 
that  the  applicant  was  a  spot  purchaser 
of  refined  petroleum  products  from 
Exxon.  Because  the  applicant  failed  to 
rebut  the  IX)E'8  presumption  that  spot 
purchasers  were  not  injured  as  a  result 
of  Exxon's  pricing  practices,  the 
Application  was  denied. 
Lancaster  Stone  Products  Corp..  10/19/ 
90.  RF272-7349.  RD272-7349 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  subpart  V  crude  special 
refund  oil  proceeding  by  an  asphalt 
manufacturing  and  road  construction 
firm.  A  group  of  states  and  territories 
(States)  objected  to  the  Application  on 
the  grounds  that  the  applicant  was  able 
to  pass  through  increased  petroleum 
costs  to  its  consumers  during  the 
consent  order  period.  The  only  evidence 


submitted  by  the  States  was  an  affidavit 
by  an  economist  stating  that,  in  general, 
road  construction  firms  were  able  to 
pass  through  increased  petroleum  costs. 
The  DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user  injury 
and  that  the  applicant  should  receive  a 
refund.  The  DOE  also  denied  the  States' 
Motion  for  Discovery,  determining  that 
it  was  not  appropriate  where  the  Staes 
had  not  presented  relevant  evidence  to 
rebut  the  applicants'  presumption  of 
injury.  The  applicant  was  granted  a 
refund  totalling  $21,657. 

Shell  Oil  Company /Rasmussen  Oil  Co., 
Rasmussen  Oil  Co.,  Speaks  Oil  Co., 
10/17/90,  RF315-2107.  RF315-2108, 
RF315-2109 
The  DOE  issued  a  Decision  and  Order 
granting  three  Applications  for  Refund 
filed  by  Rasmussen  Oil  Co. 
(Rasmussen).  in  the  Shell  Oil  Company 
special  refund  proceeding.  The 
combined  total  of  Rasmussen's 
Applications  (two  of  its  own  and  one  for 
that  part  of  its  business  conducted  under 
the  name  Speaks  Oil  Co.)  fell  under  the 
$5,000  presumption  of  injury. 
Accordingly,  the  refund  granted  to  it 
was  $6,523  ($5,000  in  principal  plus 
$1,523  in  interest). 

Shell  Oil  Company/Sullivan 's  Store,  et 
al..  10/16/90.  RF315-21W.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  11  Applications  for  Refund  filed 
in  the  Shell  Oil  Company  special  refund 
proceeding  by  11  retailers  of  Shell 
products.  The  applicants  purchased 
indirectly  from  Shell  and  were  resellers 
whose  allocable  share  was  less  than 
$5,000.  As  none  of  the  applicants" 
suppliers  had  filed  a  claim  indicating 
that  it  suffered  disproportionate  injury, 
the  applicants  were  granted  refunds 
equal  to  their  full  allocable  shares  plus  a 
proportionate  share  of  the  interest  that 
has  accrued  on  the  Shell  escrow 
account.  The  total  amount  of  the  refunds 
granted  in  the  Decision  was  $4,564 
($3,521  principal  plus  $1,043  interest). 
Sonoco  Products  Company.  Alaska  Pulp 
Corporation.  10/15/90,  RF272^468, 
RD272-468,  RF272-1163.  RD272- 
1163 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Sonoco  Products 
Company  (Sonoco)  and  to  Alaska  Pulp 
Corporation  (Alaska),  based  upon  their 
purchases  of  refined  petroleum  products 
during  the  period  August  19. 1973. 
through  January  27. 1981.  The  applicants 
were  end-users  of  the  products  for 
which  they  claimed  a  refund  and  were 
therefore  presumed  injured.  A 
consortium  of  states  and  territories  of 


the  United  States  filed  statements  of 
Objections  and  Motions  for  Discovery 
with  respect  to  both  applicants.  The 
DOE  found  that  the  Objections  were 
insufficient  to  rebut  the  presumption  of 
injury  for  end-users,  and  the  Motions  for 
Discovery  were  denied.  Both 
Applications  for  Refund  were  granted. 
Sonoco  was  granted  a  refund  in  the 
amount  of  $79,060.  and  Alaska  was 
granted  a  refuned  in  the  amount  of 
$89,820. 

USX  Corporation,  10/18/90.  RC272- 
00098 
The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  submitted  by  USX  Corporation 
(USX).  In  an  earlier,  unpublished. 
Decision  and  Order,  Merle  Donbrock,  et 
al.  (June  21, 1989),  the  DOE  has  granted 
USX  a  refund  based  on  its  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981,  pursuant  to  the  provisions  of  10 
CFR  part  205,  subpart  V  (subpart).  In  the 
Supplemental  Order,  it  was  determined 
that  the  rights  of  USX  to  a  subpart  V 
crude  oil  refund  had  been  waived  by  an 
affiliated  corporation,  Marathon  Oil 
Company  (Marathon).  Marathon  had 
been  granted  a  refund  from  the  Refiners' 
Escrow  of  the  Stripper  Well  Settlement, 
thereby  precluding  its  affiliates  from 
eligibility  for  a  subpart  V  crude  oil 
refund.  Thus,  as  an  affiliate  of 
Marathon,  USX  is  ineligible  for  a 
subpart  V  crude  oil  refund,  and  its 
refund  was  rescinded.  Due  to  the  small 
amount  of  money  that  had  been  granted 
to  USX.  it  was  not  required  to  return  the 
refund.  No  future  refunds,  however,  will 
be  approved  for  USX. 

Wisconsin  Gas  Company,  10/16/90, 
RF272-11936 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Wisconsin  Gas 
Company  (Wisconsin  Gas),  a  natural 
gas  distribution  utility,  based  on  its 
purchase  of  refined  petroleum  products 
during  the  period  August  19. 1973, 
through  January  27, 1981.  A  group  of 
states  and  territories  (States)  objected  to 
the  utihty's  Application  on  the  grounds 
that  Wisconsin  Gas  has  passed  through 
increased  fuel  costs  to  customers.  The 
States  argued  that  this  evidence  was 
sufficient  to  rebut  the  presumption  of 
inquiry  for  end-users  and  that  DOE 
should  therefore  deny  the  Application. 
The  DOE  rejected  that  argument  and 
granted  the  Application,  noting  that 
since  Wisconsin  Gas  would  be  required 
to  pass  through  the  refund  to  injured 
customers,  no  additional  showing  of 
injury  by  Wisconsin  Gas  was  required. 
The  utility  would  thus  make  restitution 
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directly  to  the  parties  who  bore  the 
overcharges.  The  total  of  the  refunds 
granted  in  this  Decision  was  $4,777. 

Refund  AppUcatioaB 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
room  of  the  Office  of  Hearings  and 
Appeals. 


Name 


No. 


fiame 


Ambos  Marina 

Service. 
Atlantic  Richfield 

Co./Gault'8  Arco, 

etal. 
Atlantic  RichfiaU 

Co/Dava's  Arco. 

etal. 
Bessemer  &  Lake 

Erie  R.R.  Co.,  at  al. 

Consumers,  Inc 

David  &  Carol 

Fitzerakj. 
John  ft  Andru* 

Memonal  Home, 

Inc. 
Exxon  Corp./C.M. 

DukeaOUCa 
Frank  H  Hk^kman.  e* 

al. 
Gulf  Oil  Corp./Carr 

Oil  Corparty  )|i650. 

Mini-Mart  #653 

Honey  Daw  Truck 

Stop  (654. 

Carr  Oil  (KCee 

Mini-Man  #652 

Carr  0«  #671 

GuH  Oil  Corp./Mattox 

Dist  Co.,  Inc. 
Uvemoia-Oaviaon 

GuH. 
A  ft  H  Flying  Service . 
GuM  Oil  Corp./Trarw 

World  Airlinaa. 

Harvard  UniveraRy 

Kenneth  G.  Sipporty 

Landscaping. 
Pacific  Heating  ON 

Company. 
Leonard  Van  D«r 

Linden,  Inc. 
Sauvage  Gas 
Company.  Inc./ 
Fowler  Equity. 
Shell  Oil  Co./Bodie 

Oil  Co. 
Texaco  lnc7inirK)ls 
Central  Gulf 
Railroad.  «taL 
Tumer-CanroU  High 

School,  0ra/. 
Wilderness  Road 
Tnx*  Stop  Inc. 


CaaaNo. 


RF272-61090 
Rf 304-10500 

RF304-34ie 

RF272-65494 

RF272-14035 
RF272-54050 

RF272-544S9 

RF307-10140 

RF272-20ie2 

RF300-7256 

RF300-72S7 
RF30a-7256 

RF30O-7259 
RF300-7260 
flF30O-7261 
RF300-867 

RF300-8752 

RF30O-fl761 
RF30O-12 

RF272-G0346 
RF272-60715 

RF272-e0938 

RA272-29 

RF306-15 

RF31 5-4843 
RF321-2257 

RF272-65517 
RF272-3219 


D«a 


10/19/90 
10/19/90 

10/19/90 

10/15/90 

10/19/90 
10/18/90 

10/16/90 

10/18/90 
10/18/90 
10/16/90 


10/16/90 


10/15/90 

10/15/90 
10/19/90 

10/19/90 

10/16/90 

10/19/90 

10/16/90 
10/18/90 

10/17/00 

10/19/90 


Ala-Mont  GuM  Sanrica 

Barber  Gulf  Service 

Buzz's  Getty,  et  al.  (See  Attached 

List). 

Capua  Service  Center,  kic 

Central  Pa  Trudteia  Aasn 

City  of  Abbeville 

Clans  Oil  Company.. _ 

E.E.  HaN  GuH 

E.    Scartxxou(fh   Trucking,   «/  at. 

(See  Attachad  LiaO- 

George's  Shed  Station.  Ina 

Glenn  A  Trent.  Inc 

Martin's  Carmack  Texaoo 

Prays  GuN  Servkse. 


Roundtop  Fuel  and  Oil  Co 

Sample  Fload  Gulf 

Three  Brother's  Gulf 

Walt's  Gulf  Service 

Walter  WarKlhaaaen 

York  hitemakonal 


RF300-11266 
RF300-11307 
RF321-2385 

RF315-1440 

RF272-33413 

RF272-69569 

RF31 5-9634 

HF300-11401 

RF307-833e 

RF31 5-375 

RF300-11397 

RF321-20e5 

RF3D0-11309 

RF3 15-9578 

RF300-11238 

RF300-11310 

RF300-11311 

RF272-30205 

RF272-427 


Dismissals 

The  following  submissions  were 
dismissed: 


Service  list 

RF321-2385 

Buzz's  Getty.  Sam  Buzzanca,  286  So.  Main 

St..Newtown,  CI  06470. 
RF321-2386 
Buzz's  Getty,  Sam  Buzzanca.  4031  Main  St. 

Bridgeport,  CT  06611. 
RF321-2387 
Buzz's  Getty,  Saivatore  S  Buzzanca.  2394  East 

Main  SL,  ftidgeport,  CT  06606. 
RF321-2388 
Buzz's  Getty,  Saivatore  Buzzanca  (Sam).  94ft- 

963  Orange  Ave.,  West  Haven.  CT  06616. 
RF321-2389 
Buzz's  Getty,  Sam  Buzzanca,  805  South  Main 

St.,  Stratford,  CT  06497. 
RF321-2390 
Buzz's  Getty,  Saivatore  Sam  Buzzanca.  290 

Boston  Post  Rd.,  Milford,  CT  06460. 
RF321-2391 
Buzz's  Getty,  Sam  Buzzanca,  3449  Post  Road. 

Southport,  CT  06490. 
RF321-2379 
Consumers,  Inc..  Dan  C  Miller.  Box  1949, 

Tulsa,  OK  74101. 

Appendix 

RF307-9338 

E.  Scarborough  Trucking 

RF307-9337 

Applegate  Interstate 

RF307-933B 

Keltner  Uvestock  Company 

RF307-9330 

Reginald  Johnson  &  hto%..  Inc. 

RF307-9340 

Maddaleno  Trucking 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  January  14. 1991. 
Georga  B.  Bnasoay, 

Director,  Office  of  Hearings  and  Appeal 
[FR  Doc.  91-1420  Filed  1-18-«1;  8:45  am] 

•tLLMW  COCC  •4SM>V4i 


Issuance  of  Oeoisione  and  Orders 
During  the  Week  of  December  24 
through  December  28. 1990 

During  the  week  of  December  24 
through  December  28. 1990  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

David  Dekok,  12/27/90,  LFA-0080 

On  December  27, 1990  the  Department 
of  Energy's  Office  of  Heanngs  and 
Appeals  (OHA)  issued  a  Decision  and 
Order  denying  an  Appeal  filed  by  David 
DeKok  pursuant  to  the  Freedom  of 
Informabon  Act  (FOLA).  In  his  Appeal. 
DeKok  challenged  the  adequacy  of  the 
search  conducted  for  certain  documents 
and  contended  that  the  agency  must 
prove  that  two  of  the  documents 
requested  were  actually  "in  stock"  at 
the  National  Technical  Information 
Service.  OHA  considered  and  ultimately 
rejected  these  contentions,  and  therefore 
denied  DeKok's  Appeal. 
James  E.  Phelps,  12/26/90,  LFA-0088 

James  E.  Phelps  filed  an  Appeal  from 
a  partial  denial  by  the  Inspector  General 
of  the  Department  of  Energ>'  (DOEl  of  a 
Request  for  Information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal  the  DOE  found 
that  the  Inspector  General  had  properly 
withheld  the  names,  telephone  numbers, 
initials,  and  identifying  marks  of  its 
investigators,  the  subject  of  its 
investigations,  and  sources  of  the 
investigation  pursuant  to  Exemption 
7(c).  The  DOE  hirther  found  that  the 
Inspector  General  had  not  adequately 
explained  why,  under  Exempbon  7(C) 
privacy  interests  outweighed  the  public 
interest  in  the  release  of  the  names  of 
employees  performing  ministerial  tasks. 
a  supervisor,  pronouncs,  and  office 
divisions.  In  addition,  the  DOE  found 
that  some  material  withheld  under 
Exemption  7(C)  may  already  be  public. 
Thus,  the  DOE  required  the  Inspector 
General  to  issue  a  new  deterrainatjon  on 
these  items.  The  DOE  also  found  that 
the  Inspector  General  had  properly 
withheld  the  enbre  contents  of  open 


2178 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  January  22.  1991  /  Notices 


investigatory  files  pursuant  to 
Exemption  7(A).  However,  the  Inspector 
General  had  not  indicated  how  these 
documents  were  responsive  to  Mr. 
Phelps'  request  as  required  by  the  FOIA. 
The  DOE  determined  that  this 
information  should  be  conveyed  to  Mr. 
Phelps,  or  if  the  Inspector  General 
chose,  he  could,  under  section  (c)(1)  of 
the  FOIA  refuse  to  either  deny  or  admit 
the  subject  of  the  investigatory  file. 
Finally,  the  DOE  found  that  the 
Inspector  General  had  properly  withheld 
a  preliminary  investigatory  judgment  of 
the  Federal  Bureau  of  Investigation 
pursuant  to  the  "predecisional"  privilege 
incorporated  in  Exemption  5  of  the 
FOIA.  Accordingly,  the  Appeal  was 
denied  in  part,  granted  in  part,  and 
remanded  to  the  Inspector  General  for 
the  issuance  of  a  new  determination  in 
accordance  with  the  guidance  provided 
in  the  Decision  and  Order. 

Refund  Applications 

Exxon  Corporation/Woodfin  Heating, 
Inc.  Southern  Fuel  Oil.  Inc..  12/27/ 
90.  RF307-8919.  RF307-9190 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Both  applicants  are 
currently  owned  by  Mr.  John  H. 
Woodfin.  In  the  case  of  Southern  Fuel 
Oil.  Inc..  the  right  to  any  oil  overcharge 
refund  has  been  transferred  to  Mr. 
Woodfin  as  an  asset.  Because  Mr. 
Woodfin  prepared  both  applications  and 
had  available  to  him  the  records  of  both 
firms,  the  DOE  determined  that  he  was 
able  to  submit  a  demonstration  of  injury 
in  order  to  receive  a  refund  equal  to 
each  firm's  full  allocable  share.  In  light 
of  the  current  common  ownership  of 
these  firms  and  the  fact  that  Mr. 
Woodfin  did  not  provide  a 
demonstration  of  injury,  the  DOE 
considered  the  application  of  both  firms 
together  to  determine  Mr.  Woodfin's 
allocable  share.  Mr.  Woodfin  received 
$5,000  under  the  medium-range 
presiimption  of  injury.  The  refund 
granted  in  this  Decision  was  $6,610 
(S5,000  principal  plus  $1,810  interest). 

Jefferson  Swurfit  Corporation,  et  ai,  12/ 
28/90.  RF272-04309.  et  ai.  RD272- 
043O9.  et  ai. 
The  DOE  issued  a  consolidated 
decision  and  Order  concerning  seven 
Applications  for  Refund  filed  on  behalf 
of  the  Jefferson  Smurfit  Corporation 
(ISC)  and  its  affiliates.  Container 
Corporation  of  America  (CCA),  Smurfit 
Newsprint  Corporation  (SNC),  and 
Mohawk  Container  Division  (MCD),  in 
the  subpart  V  crude  oil  special  refund 
proceeding.  The  DOE  determined  that 
the  portion  of  the  refund  claim  that  was 


based  upon  the  purchase  of  CCA  should 
be  denied,  because  CCA  had  been  a 
subsidiary  of  the  Mobil  Oil  Corporation 
(Mobil)  at  the  time  Mobil  executed  a 
"Waiver  and  Release"  in  connection 
with  Mobil's  Stripper  Well  refund  claim. 
The  Waiver  and  Release  waived  the 
rights  of  Mobil  and  all  its  affiliates, 
including  CCA.  to  seek  a  refund  in  any 
crude  oil  subpart  V  proceedings. 
Because  CCA's  right  to  seek  a  refund  in 
the  subpart  V  crude  oil  proceeding  had 
been  waived,  the  DOE  disregarded  the 
portion  of  the  refund  request  that  was 
based  upon  CCA  purchases.  Based  upon 
the  purchases  of  JSC  and  its  other  two 
affiliates,  SNC  and  MCD,  the  DOE 
granted  a  refiind  of  $137,402.  The  DOE 
rejected  objections  and  related  reactions 
for  discovery  filed  by  a  consortium  of 
U.S.  States  and  territories. 

Murphy  Oil  Corporation/Quality  State 
Oil  Company.  Inc..  12/26/90. 
RF309--I97 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  in 
the  Murphy  Oil  Corporation  (Murphy) 
special  refund  proceeding.  Quality  State 
Oil  Company.  Inc.  (Quality  State)  was 
preliminarily  identified  as  a  spot 
purchaser  of  motor  gasoline,  due  to  the 
sporadic  pattern  displayed  on  its 
purchase  schedule.  Quality  State  replied 
to  this  preliminary  finding  by  explaining 
that  it  made  regular  purchases  of  motor 
gasoline  during  each  winter  of  the 
refund  period.  The  DOE  determined  that 
regular  seasonal  purchasers  of  Murphy 
petroleum  products  would  have 
sustained  Murphy's  alleged  overcharges 
just  like  other  regular  Murphy 
customers.  Therefore.  Quality  State  was 
able  to  rely  on  the  same  injury 
presumptions  for  its  motor  gasoline 
purchases  as  all  other  regular 
purchasers.  Quality  State  was  granted  a 
refund  of  $3,692  ($2,774  in  principal  and 
$918  in  interest),  based  upon  the 
3.395.527  gallons  which  it  purchased 
from  Murphy  on  a  regular  basis. 

Pioneer  Asphalt  Corp.  Ziegler  Chemical 
&  Mineral  Corp..  12/26/90.  RF272- 
48116.  RD272-48116.  RF272-48n7. 
Pioneer  Asphalt  Corp.  and  Ziegler 
Chemical  &  Mineral  Corp.  are  corporate 
affiliates  involved  in  the  manufacturing 
and  selling  of  specialty  asphalts.  They 
filed  Applications  for  Refund  as  end 
users  of  refined  petroleum  products  in 
the  subpart  V  crude  oil  refund 
proceeding.  A  group  of  State 
governments  and  two  territories  of  the 
United  States  (the  States)  objected  to 
the  application  filed  by  Pioneer  Asphalt 
Corp.,  provided  evidence  concerning  the 
construction  industry  as  a  whole  and 
filed  a  Motion  for  Discovery,  The  DOE 


determined  that  the  States  had  failed  to 
produce  any  convincing  evidence  to 
show  that  Pioneer  Asphalt  Corp.  had 
been  able  to  pass  on  the  crude  oil 
overcharges  to  its  customers,  and  found 
that  the  States  incorrectly  characterized 
Pioneer  within  the  road  construction 
business.  As  in  previous  decisions,  the 
DOE  rejected  the  States'  contention  that 
industry-wide  data  constituted  sufficient 
evidence  to  rebut  the  presumption  that 
end-users  such  as  Pioneer  Asphalt  Corp. 
were  injured  by  crude  oil  overcharges. 
Both  Pioneer  Asphalt  and  Ziegler 
Chemical  &  Mineral  Corp.  were  unable 
to  pass  through  their  alleged 
overcharges  through  the  use  of  price 
escalator  clauses.  The  DOE  granted 
Ziegler  Chemical  &  Mineral  Corp.  a 
refund  of  $3,708  based  on  its  approved 
purchases  of  4,634.532  gallons  of 
petroleum  products.  The  DOE  granted 
Pioneer  Asphalt  a  refund  of  $57,744 
based  on  its  approved  purchases  of 
72.180.040  gallons  of  petroleum  products. 
The  DOE  also  denied  the  Motion  for 
Discovery  filed  by  the  States. 
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Suburban  Gas  Corp./Ozona  Butane  Co., 
Inc..  12/26/90.  RF229-41 

The  DOE  issued  a  Decision  and  Order 
denying  an  application  for  refund  filed 
by  Ozona  Butane  Co..  Inc  in  the 
Suburtban  Gas  Corp.  special  refund 
proceeding.  Ozona  had  claimed  a  refund 
based  on  both  pricing  and  allocation 
violations.  The  pricing  claim  was  denied 
because  Ozona  was  unable  to  establish 
a  credible  gallonage  figure  on  which  to 
base  a  refund.  The  allocation  claim  was 
denied  because  the  evidence  which 
Ozona  submitted,  without  an 
accompanying  explanation — copies  of 
reports  submitted  with  the  Department 
of  the  Interior — was  deemed  insufficient 
to  show  that  its  claim  was  not  spurious. 
The  Decision  also  noted  that  the 
practices  of  Ozona's  representative, 
Energy  Refunds,  Inc.,  had  helped  to 
sabotage  the  pricing  claim  and  had 
impeded  the  timely  resolution  of  the 
case. 

Sundt  Corporation.  12/27/90.  RF272- 
23956.  RD272-23956 

Sundt  Corporation  is  involved  in  the 
road  construction  industry.  It  filed  an 
Application  for  Refund  as  an  end  user  of 
refined  petroleum  products  in  the 
subpart  V  crude  oil  refund  proceeding.  A 
group  of  state  governments  and  two 
territories  of  the  United  Stales  (the 
States)  objected  to  the  application, 
provided  evidence  concerning  the 
constructioin  industry  as  a  whole,  and 
filed  a  Motion  for  Discovery.  The  DOE 
determined  that  the  States  had  failed  to 
produce  any  convincing  evidence  to 


show  Uiat  the  Sundt  Corporation  had 
been  able  to  pass  on  the  crude  oil 
overcharges  to  ita  customers,  and  found 
that  the  States'  evidence  failed  to 
properly  address  the  individual  situation 
of  the  applicant.  As  in  previous 
decisions,  the  DOE  rejected  the  States' 
contention  that  industry-wide  data 
constituted  sufficient  evidence  to  rebut 
the  presumption  that  end-users  such  as 
Sundt  Corporation  were  injured  by 
crude  oil  overcharges.  Sundt 
Corporation  was  unable  to  pass  through 
its  alleged  overcharges  through  the  use 
of  price  escalator  clauses.  "Hie  DOE 
granted  Sundt  Corporation  a  refund  of 
$35,739,  based  on  its  approved 
purchases  of  44,673J220  gallons  of 
petroleum  products.  The  DOE 
accordingly  denied  the  Motion  for 
Discovery  filed  by  the  States. 

Texaco  Inc. /Olympic  Oil  et  al.  12/27/ 
90,  RF321-445  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  three  Applications  for 
Refund  filed  by  retail  outlets  that  were 
direct  purchases  of  Texaco  refined 
products.  One  of  these  retail  outlets  was 
operated  by  a  partnership  owned 
equally  by  Mr.  Coleman  and  Ms. 
Strickland.  Mr.  Coleman  also  owned  50 
percent  of  Cabeon  Corporation  which  in 
turn  owned  the  other  two  retail  outlets. 
The  applicants  stated  that  they  accepted 
the  presumption  of  injury;  accordingly 
they  were  not  required  to  demonstrate 
injury.  In  applying  these  presumptions, 
the  DOE  found  that  the  two  retail  outlets 
owned  by  Cabeon  should  be  considered 
together  and  granted  them  a  refund  of 
$10,000  under  the  mid-level  presumption 
of  injury.  The  DOE  found  that  under  the 
circumstances  of  this  case  it  would  be 
inequitable  to  treat  the  partnership  as 
part  of  the  same  firm  as  Cabeon 
Corporation  even  though  there  was 
some  common  ownership  between  the 
two.  Accordingly,  the  partnership  was 
granted  a  separate  refund  under  the 
small  claims  presumption  of  $4,646.  The 
total  refund  amount  granted  in  this 
Decision  is  $17,656  ($14,648  principal 
plus  $3,010  interest). 

Union  Carbide  Corporation.  12J2A/90, 
RF272-63202 


The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  denying 
Union  Carbide  Corporaticm's  (Union 
Carbide)  Application  to  receive  a 
Refund  in  the  subpart  V  crude  oil  refund 
proceedix]^.  Union  Carbide  apphed  for  a 
refund  based  on  its  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27. 
1981.  However.  Union  Carbide  had 
previously  executed  a  valid  Waiver  and 
Release  in  its  receipt  of  a  refund  from 
the  Refiner's  Escrow  in  the  Stripper 
Well  Litigation.  Union  Carbide  disputed 
the  DOE'S  belief  that  such  a  Waiver  and 
Release  precludes  a  company  from 
receiving  a  subpart  V  crude  oil  refund. 
Moreover,  Union  Carbide  stated  that  if 
the  Waiver  and  Release  is  judged 
binding,  it  was  invaHd  because  of 
misrepresentations  made  to  its  company 
by  the  DOE.  In  considering  these 
arguments,  DOE  found  that  the  valid 
Waiver  and  Release  clearly  prevents 
Union  Carbide  from  receiving  a  crude  oil 
refund.  Union  Carbide's  argiunent  that  it 
was  misled  about  the  Ukelihood  of 
receiving  a  subpart  V  refund  based  on  a 
presumption  of  injury  by  the  DOE  was 
jduged  to  be  without  merit  Therefore, 
the  DOE  dismissed  Union  Carbide's 
Application  for  Refund. 

Ward  Foods,  Inc.  12/24/90,  RF272-65435 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  denying  the 
Apphcation  submitted  by  Ward  Foods. 
Inc.  (Ward)  for  a  crude  oil  overcharge 
refund.  In  its  application.  Ward  claimed 
that  it  had  purchased  refined  petroleum 
products  during  the  crude  oil  price 
control  period.  Ward  failed  to  document 
its  purchase  volumes,  however,  either 
by  submitting  contemporaneous 
documents  or  by  demonstrating  that  it 
relied  on  a  reasonble  estimation 
technique.  In  addition.  Ward  did  not 
respond  to  requests  from  the  DOE  to 
substantiate  its  puchase  volumes. 
Accordingly,  the  DOE  denied  the 
Application  submitted  by  Ward. 

Wyoming  Highway  Sr  Transportation 
Department,  Arkansas  Highway  & 
Transportation  Department.  12/27/ 
90.  RF272-60078.  RF272-81591 


The  Department  of  Energy  (DOE] 
issued  a  Decision  and  Order  granting 
refund  monies  from  crude  oil  overcharge 
funds  to  the  Wyoming  Highway  * 
Transportation  Department  (Wyoming) 
and  the  Arkansas  Highway  & 
Transportation  Department  (Arkansas) 
based  on  their  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27. 
1981.  Both  applicants  are  state  entities 
that  apphed  for  refunds  based  solely  on 
their  department's  purchases  of  refined 
products  for  their  end-use.  Phillip  P 
Kalodner.  counsel  for  uhlities, 
transporters  and  manufacturers  filed 
identical  condibonal  objections  to  these 
Applications.  Mr.  Kalodner  stated  that 
the  DOE  should  deny  these  Applications 
because  both  of  these  governmental 
entities  waived  their  rights  to  receive 
subpart  V  crude  oil  refunds  under  the 
Stripper  Well  Settlement  Agreement.  He 
also  stated  that  the  granting  of  refunds 
to  state  entities  under  direct  restitution 
would  unfairly  dupUcate  the  monies  the 
states  received  under  indirect 
restitution.  Morevcr.  Mr.  Kalodner 
stated  that  granting  these  Applications 
would  deprive  non-governmental 
claimants  of  their  full  share  of  allocable 
monies.  Mr.  Kalodner  also  attempted  to 
rebut  the  applicant's  assertions  that  they 
are  end-users.  The  DOE  decided  that 
Mr.  Kalodner  had  failed  to  rebut  the 
end-user  presumption  and  was  incorrect 
in  his  argument  that  these  government 
agencies  had  waived  their  rights  to 
receive  refunds.  Emphasizing  the 
difference  between  indirect  and  direct 
restitution,  the  DOE  rejected  Mr. 
Kalodner's  assertion  of  duplication  and 
found  no  evidence  to  justify  Mr. 
Kalodner's  call  for  prioritization.  The 
DOE  therefore  granted  a  refund  of 
$171,527  to  Wyoming  and  a  refund  to 
Arkansas  of  $81,517. 

Refund  Applications 

The  Office  of  Heanngs  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
room  of  the  office  of  Hearings  and 
Appeals. 


Atlantic  flicMield  Co  /  Joseph  L.  Castor  Co.  9t  al . 

Joseph  L.  Castor  Co ,  No.  1 

Josapfi  L.  Castor  Co..  No.  8 

Gulf  Oti  Corp. /One  Stop  — — 

One  Stop 

GuH  Oil  Corp./Ptiillips  Gulf  Service 

Henkels*  McCoy.  IrK.. 


Shell  Oil  Company/Dan  L  Williams,  Jr.  et  al..„ 

Sunexpoft  Holdings  Corporation 

Texaco  Inc./Welconie  Oti  Co.  et  al 


RF304-ft34e 

RF3O4-11O01 

RF304-11002 

BF300-70«8 

RF300-7020 

RF300-7262 

RF272-1988 

RF31&-56 

RF272-63427 

RF32 1-2483 


12/27/90 


12/24/90 


12/24/90 
12/27/90 
12/26/90 
12/28/90 
12/26/90 
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The  following  submissions  were 
dismissed: 


Name 


Casa  No 


AwMy  Trucking  Co 

Btu-Fiwn*  BotiMd  QasComptny 

(ATtrv.— 

Bob*  Gulf  S«rv«c«  Station - 

Canal «  Broad  Qu«  ..- - 

Clao  Trtaoa 

Ctovw4aa«  Golf 

ConaoHdatad  Fr«igMw«y«,  Inc. 

Daiawara  and  Hulaon  Railways 

Co 

Empira  Gas  Corporabon 

Frad  RobarWFrad'a  Quit 

Qaorga  M.  TnWa.  Jr 

GTE  CalHoinia 

Holiday  Inn  Taxaeo 

Horaahaada  Central  Sch.  OiaL 

Jaaaa  Jonas  Gulf  Sarvica ~... 

Jim's  Tsxaco  Services — 

Jones  Gulf  Stations — 

King's  Store  &  Servica  Canlar 

Larry  Smith 

UxM  &  Ray  Wimelm 

Loo»  J.  Zack - — 

Macfc'sGUf - 

Milky  Gulf 

Mistletoe  Expraas  Servica  Inc 

Morgal  Oil  Co 

Mountavi  OH  Compariy 

NYS    Dapt    of    EnwironmentaJ 

Conservation 

Ocadantal  mtemational  Oil 

Parltcrest  Texaco 

Panisft  Grocery  &  Servica -. 

Petosky  Oil  Co 

Ptitllips  Gulf  Station 

Pope  Companes 

Red  River  Texaco 

Revermann  Shell 

Rivarside  Tsxaco 

Safellte  Glass  Corp 

Sidney's  Texaco 

St  George  OM  Corp 

Stei«ng  Eng»taerad  Products 

Surface  Mmmg  Research  Ubrary. 

Tate's  Texaco 

Vander  Pluym  Oil  Co 

Vem's  Texaco — 

WA.  Hodson,  Inc — -... 

Westgate  Texaco 

WUIiam  S  WUUarm  Const  Co_.... 
Yano's  Willowick  Gu« 


RF272-56388 

RF30O- 13370 
RF300- 13283 
RF300- 13393 
RF3<l1-1155e 
RF300-13117 
RD272-61630 


Dated;  [anuary  14,  1991. 
Geor^  B.  Braxnay, 

Director  Office  of  Hearings  and  Appeals. 
(FR  Doc.  91-1421  Filed  1-18-991;  8:45  am) 

MLUNO  COOC  S4S0-01-4I 


RD272-71613 
RF300-13119 
RF300- 12753 
RF300- 12945 
RF272-49930 

RF321-1046 
RF300- 12363 
RF300- 12364 
RF321-10068 
RF300-12816 
RF300-13126 
RF272-56474 
RF300- 12758 
RF300- 12462 
RF300-13419 
RF300- 12500 
RF272-75660 

RF321-5020 
RF300- 13024 

RF272-5919e 
RD272-61369 

RF321-1159 
RF300- 13269 
RF300- 12540 
RF300-12737 
R0272-62127 

RF321-1236 
RF3 15-952 

RF321-1262 
RF272-59163 

RF321-5886 

RF321-9570 
R0272-60289 
LFA-0090 
RR321-44 
RF300-13018 
RF321-11435 
RF300- 13304 

RF321-1501 
RF272-20274 
RF-300 13001 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m  and  5  p.m.,  except  federal 
hohdays.  They  are  also  available  in 
Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[SW-FRL-389»-7;  EPA/OSW-FR-91-010) 

Report  to  Congress;  Medical  Waste 
Management  In  the  United  States; 
Second  Interim  Report 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  Report 
to  Congress  on  Medical  Waste 
Management  in  the  United  States. 

summary:  The  U.S.  Environmental 
Protection  Agency  [EPA]  is  today 
announcing  the  availability  of  Medical 
Waste  Management  in  the  United 
Stales — Second  Interim  Report  to 
Congress.  Section  11008  of  the  Medical 
Waste  Tracking  Act  (MWTA),  requires 
EPA  to  prepare  a  series  of  reports  to 
Congress  addressing  medical  waste 
management  issues.  The  second  interim 
report  is  a  summary  of  ongoing  activities 
within  the  five  states  participating  in  the 
demonstration  tracking  program  and 
research  activities  which  are  underway 
to  supplement  existing  information. 
ADDRESSES:  This  report  is  available  for 
viewing  at  all  EPA  libraries  and  in  the 
EPA  RCRA  docket  room,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW  .  Washington,  DC  20460,  from 
9:30  a.m.  to  3:30  p.m.,  Monday  through 
Friday,  except  legal  holidays;  telephone: 
202-475-9327.  The  public  may  copy  a 
maximum  of  50  pages  of  material  from 
any  regulatory  docket  at  no  cost. 
Additional  copies  cost  20  cents  per  page. 
The  document  may  be  purchased  from 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  Springfield,  Virginia  22161, 
at  (703)  487-4600:  "Report  to  Congress: 
Medical  Waste  Management  in  the 
United  States— Second  Interim  Report," 
EPA/530-SW-90-087A. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  and/or  a  copy 
of  the  Executive  Summary  (EPA/530- 
SW-90-087B),  contact  the  RCRA/ 
Superfund  Hotline  toll  free  at  (800)  424- 
9346  (in  Washington,  DC,  call  (202)  382- 
3000).  For  information  on  specific 
aspects  of  the  report,  contact  Michaelle 


Wilson.  Office  of  Solid  Waste  (OS-332). 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.,  Washington,  DC 
20460,  (202)  382-4669. 

8UPPIXMENTARY  INFORMATION:  This 
report  fulfills  the  requirements  of 
MWTA  Section  11008(b),  which  requires 
EPA  to  prepare  two  interim  reports  on 
medical  waste  management.  The  second 
report  contains  information  on  the  two 
year  demonstration  tracking  program 
which  is  effective  in  five  states  (New 
York.  New  jersey,  Rhode  Island, 
Connecticut  and  Puerto  Rico)  through 
June  22. 1991.  This  report  is  the  second 
in  a  series  of  three  reports  which 
addresses  the  topics  required  in  RCRA 
subsection  11008(a)  (1)  througji  (12). 

Generally,  the  information  presented 
in  the  first  interim  report  reflected  EPA's 
planned  information  gathering  activities 
and  the  available  data  on  medical 
waste.  The  second  report  updates 
information  on  the  demonstration 
tracking  program;  outlines  some  effects 
of  the  program,  issues  for  future 
consideration,  and  updates  the  ongoing 
research  and  data  gathering  activities. 

Dated:  December  21, 1991. 
Don  R.  Clay. 

Assistant  Administrator.  Office  of  Solid 

Waste  and  Emergency  Response. 

[FR  Doc.  91-1403  Filed  1-18-91;  8:45  am) 

BILUNO  CODE  CS60-S0-M 


tOPTS-44561;  FRL  3847-6) 

TSCA  Ctiemlcal  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  vinyl  fluoride 
(CAS  No.  75-02-5)  submitted  pursuant 
to  a  final  test  rule,  and  on  C.  I.  Disperse 
Blue  (CAS  No.  3618-72-2),  submitted 
pursuant  to  a  consent  order.  All  data 
were  submitted  under  the  Toxic 
Substances  Control  Act  (TSCA). 
Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-543B,  401  M  St..  SW.,  Washington,  DC 


20460.  (202)  554-1404,  TDD  (202)  554- 
0551, 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60,  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

L  Test  Data  Submissions 

Test  data  for  vinyl  fluoride  were 
submitted  by  the  Chemical 
Manufacturers  Association  on  behalf  of 
the  test  sponsors  and  pursuant  to  a  final 
test  rule  at  40  CFR  799.1700.  They  were 
received  by  EPA  on  December  18, 1990. 
The  submission  describes  the 
"determination  of  unscheduled  DNA 
synthesis  in  rat  spermatocytes  following 
in-vivo  exposure  to  vinyl  fluoride  by 
inhalation".  Health  effects  testing  is 
required  by  this  test  rule.  Fluoroalkenes 
are  used  as  precursors  in  the 
manufacture  of  highly  specialized 
polymers  ahd  elastomers. 

Test  data  for  C.  L  Disperse  Blue  were 
submitted  by  the  U.  S.  Operating 
Committee  of  ETAD  on  behalf  of  the  test 
sponsors  and  pursuant  to  a  consent 
order  at  40  CFR  799.5000.  They  were 
received  by  EPA  on  December  12.1990. 
The  submission  describes  a 
developmental  toxicity  test  in  rats. 
Health  effects  testing  is  required  by  this 
test  rule.  This  chemical  is  used  for 
dyeing  or  printing  polyester  fibers. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  estabhshed  a  public  record 
tor  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44561).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office.  Rm.  NE-G004.  401  M  St.,  SW., 
Washington.  DC  20460. 

Authority:  15  U.S.C.  2603. 

Dated:  January  9. 1991. 

Charles  M.  Auer, 

Director  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 

[FR  Doc.  91-1411  Filed  1-18-91;  8:45  am] 

BIIJJNO  CODE  6C«0-C0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  15, 1991. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center, 
1114  21st  Street.  NW..  Washington,  DC 
20036,  (202)  452-1422.  For  fiirther 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission.  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Office  of  Mtmagement  and 
Budget  room  3235  NEOB.  Washington. 
DC  20503.  (202)  395-3785. 

OMB  Number:  3060-0056. 

Title:  Registration  of  Telephone  and 
Date  Terminal  Equipment. 

Form  Number:  FCC  Form  730, 

Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  2,400 
responses,  24  hours  average  burden  per 
response,  57.600  hours  total  annual 
burden. 

Needs  and  Uses:  Telephone  and  data 
terminal  equipment  located  on  customer 
premises  must  be  registered  with  the 
Commission.  Part  68  of  FCC's  rules  and 
regulations  establishes  nafionv^de 
technical  standards  for  telephone  and 
data  equipment  designed  for  connection 
to  the  network.  Part  68  also  sets  forth 
the  terms  and  conditions  for  connection 
and  for  the  registration  of  customer 
provided  terminal  equipment.  The 
purpose  of  part  68  is  to  protect  the 
network  from  certain  types  of  harm  and 
interference  to  other  subscribers.  The 
information  submitted  is  used  by  FCC 
and  Common  Carrier  Bureau  staff  for 
evaluation  of  equipment  to  determine 
whether  such  equipment  meets  the 
criteria  set  forth  in  part  68  of  the  Rules. 
This  is  necessary  in  order  to  prevent 
improperly  designed  equipment  from 
causing  harm  to  the  nation's  telephone 
network.  The  information  submitted  is 
available  for  public  inspection. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc  91-1428  Filed  1-18-91;  8:45  am] 

SUXINQ  COK  (TIZ-OI-M 


Grants  Pass  Broadcasting  Corp.  et  aL; 
Applications 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  2  new  FM  stations: 


Applicant  oty  and 
sute 



!      MM 
Fite  No           1    Docket 
1      No 

A  Grants  Pass 

/ 
BPH-B90428M0        90-603 

Broadcasting  Corp 

HarbecK-Ffurtdale, 

OR 

B  E.  Lara  Shamts, 

BPH-890505MA 

Hartiecfc-Fnjitdate. 

OR 

Issue  Heading  artd 

Applicants 

1.  CornparatTve. 

A.B 

2.  Ultimate,  A.B 

■   -1 
A  Round  Rock 

BPH-880712MM    i     90-608 

Ventures,  RourxJ 

Rock.  TX. 

8  Round  Rock  Radio 

BPH-880713MG 

Group.  Inc.;  Round 

Rock,  TX 

C  BifKir  Lewis 

BPH-e80714ML 

Stepherw,  Round 

Rock.TX. 

D  August 

BPH-880714MN 

ComfTHintcatiooa 

Group,  Inc.  Round 

Rook.  TX 

E  Cat^e^neDIal 

BPH-880714MR 

Easiey:  Round 

Rock,TX 

F  Roca  Redondo 

BPH-880714MT 

Radio,  Inc.;  Round 

Rock.  TX 

G  vantage 

BPH-880714MV 

Broadcasting  A 

General 

Partnership.  Round 

flock,  TX 

H  Tn-R  FM;  Round 

BPH-880714MX 

Rock,  TX 

1  Round  Rock 

BPH-e80714MZ 

Broadcastms.  Inc^ 

Round  Rock.TX 

J.  Grass  Roots  Radio. 

BPH-e«0714NJ 

Inc    Round  Rock, 

TX 

K  Lynn  E.  GefStem; 

BPM-6e0714NN 

Round  Rock,  TX. 

L  JiTfMTjy  L  Ray; 

BPH-880714NU 

Round  Rock,  TX 

M  Rad«  Round 

BPM-e80714MH 

Rock  Limited 

(dnmssed 

Partnersh^).  Round 

hercKil 

Rock,  TX 

N  Tom  S 

BPH-e80527tB 

Whitehead.  Inc.. 

(ttomissed 

Brenham.TX 

herein) 

BEST  COPY  AVAILABLE 
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RtoNo. 

MM 

DoektU 

ttat* 

No 

1  SMApcMndbt.  1 

2.  Sm  AptMndbc  1 

3.  Sm  ApiMndbi.  1 

4  A*  Hazard. 

A.B.Ci>.E.F,O.K 

UK.L 

S.  Oomparanva,  Aa 

S.  UtaTMM.  AH 

J 

2.  Pursuant  to  section  30g(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  In  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street.  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  (an  Gay, 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 

Appendix  (Round  Rock,  Texas) 

1.  To  determine  whether  Sonhse 
Management  Service*.  Inc  was  an 
undiKloaed  party-in-intereat  in  the 
application  of  I  (RRBI). 

2.  To  determine  whether  I'i  (RRBPs) 
organizational  itnicture  ia  a  sham. 

3.  To  determine,  from  the  evidence 
adduced  pursuant  to  laauaa  1  and  2  above. 
whether  I  (RRBI)  poasesset  the  basic 
qualificationa  to  b«  a  licenaee  of  the  facilities 
sought  herein. 

[FR  Doc.  91-1429  Filed  1-18-91;  8:45  am) 
MLUNQ  COM  *Tia-av« 


FEDERAL  MARmUE  COMMISSION 

Agreenient(B)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Mantime  Commission,  1100  L  Street. 
NW..  room  10325.  Interested  parties  may 
Submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington.  DC  20573. 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  \  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Conimission  regarding  a  pending 
agreement. 

Agreement  No.:  207-011315. 

Title:  American  Auto  Carriers/ 
NOSAC  Joint  Service  Agreement. 

Parties: 

American  Auto  Carriers,  Inc. 

NOSAC 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  form  a  joint 
service  employing  U-S.-flag  roU-on/roU- 
off  vessels  in  the  trade  between  U.S. 
Atlantic  ports  and  ports  in  Europe,  the 
United  Kingdom,  Eire,  and  the  islands  of 
the  Atlantic  (including  intermediate 
ports  but  not  in  U.S.  domestic  trade). 

Dated:  January  15, 1991. 

By  Order  of  the  Federal  Maritime 
Commission 
Joseph  C.  Polking. 
Secretary. 
[FR  Doc.  91-1358  Filed  1-18-81;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

CspitsI  Otrections,  Inc.,  et  sl.; 
Applications  To  Engage  de  rtovo  In 
PermieslMe  Nonbanfctng  Actlvltlee 

The  companies  listed  in  this  notice 
have  filed  an  apphcation  under 
S  225.23(a)(1)  of  the  Board's  Regulation 
Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.21(a)  of  RegulaUon  Y 
(12  CFR  225.21(8))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  12, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President),  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Capital  Directions,  Inc.,  Mason. 
Michigan;  to  engage  de  novo  through  its 
subsidiary,  Monex  Financial  Services, 
Inc.,  Mason,  Michigan,  in  data 
processing  activities  pursuant  to 
S  225.25(b)(7);  tax  planning  and  tax 
preparation  for  individuals,  businesses, 
and  non-profit  organizations  pursuant  to 
S  225.25(b)(21);  and  collecting  either 
retail  or  commercial  overdue  accounts 
receivables  pursuant  to  §  225.25(b)(23) 
of  the  Board's  Regulation  Y.  The 
accounts  receivable  collection  activities 
will  be  conducted  in  the  Great  Lakes 
region. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning,  Assistant 
Vice  President),  101  Market  Street  San 
Francisco,  California  94105: 

1.  Western  Security  Bancorp, 
Burbanic  California;  to  eng<ige  de  novo 
through  its  subsidiary,  Oakmont  Escrow, 
Inc.,  Toluca  Lake,  California,  in  trust 
activities  pursuant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  15, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  91-1365  Filed  1-18-91,  8:45  am] 

BIUJMO  COOC  S21(M)1-« 


Federal  Register  /  Vol.  se.  No.  14  /  Tuesday,  lanuary  22.  1991  /  Noticea 


2181 


FNC  Bancorp,  inc,  at  aL;  Formatlona 
of;  Acquialtiona  by;  and  Mergers  of 
Banic  Holding  ComJMnies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

*^ch  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  simunarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
1Z1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President),  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1,  FNC  Bancorp,  Inc.,  Douglas. 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Coffee  County,  Douglas,  Georgia,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Clilcago 
(David  S.  Epstein.  Vice  President),  230 
South  LaSalle  Sti^et  Chicago,  Illinois 
60690: 

1.  Goodenow  Bancorpoivtion, 
Okoboji.  Iowa;  to  acquire  11.16  percent 
of  the  voting  shares  of  Jackson 
Bancorporation,  Jackson,  Minnesota, 
and  thereby  indirectiy  acquire  Bank 
Midwest,  Minnesota  Iowa,  National 
Association,  Fairmont,  Minnesota,  a 
bank  formed  by  the  merger  of  Bank 
Midwest,  Minnesota  Iowa,  National 
Association,  Fairmont  Minnesota 
(formerly  Fairmont  National  Bank, 
Fairmont  Minnesota)  and  Bank 
Midwest  Minnesota  Iowa,  National 
Association,  Jackson,  Minnesota 
(formerly  First  National  Bank,  Jackson, 
Minnesota). 

2.  KSB  Financial,  Inc.  Kingston, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 


voting  shares  of  The  Kingston  State 
Bank,  Kingston.  Michigan. 

3.  Mid-America  National  Bancorp, 
Inc,  Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  98.5 
percent  of  the  voting  shares  of  Mid- 
America  National  Bank  of  Chicago, 
Chicago,  Illinois;  100  percent  of  the 
voting  shares  of  Security  Chicago  Corp.. 
Chicago,  Illinois,  and  thereby  indirectiy 
acquire  First  Security  Bank  of  Chicago, 
Chicago,  Illinois;  and  20  percent  of  the 
voting  shares  of  First  State  Bancorp  of 
Princeton,  Princeton.  Illinois,  and 
thereby  indirectiy  acquire  First  State 
Bank  of  Princeton.  Princetoit  Illinois, 
and  First  Bank  and  Trust  Company, 
Gridley,  Illinois. 

C  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President),  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Citizens  Bancorp,  Inc,  Morris, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  Bank  of  Morris, 
Morris,  Minnesota. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President),  400 
Soutii  Akard  Sti«et  Dallas,  Texas  75222: 

1.  BancWest  Bancorp,  Inc.,  Taylor, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  The  Bank  of  the  West 
Austin,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  15. 1991. 
Jennifer  J.  Johnsoa. 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-1386  Filed  1-18-91;  8:45  am) 
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W.  Dale  ft  Laveta  M  Maudlin,  at  aL; 
Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Conti^l  Act  (12  U.S.C.  1817U))  and 
S  225.41  of  tiie  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  6. 1991. 


A.  Federal  Reaerve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  W.  Dales' Laveta  M.  Maudlin,  St. 
Joseph.  Missouri,  and  Robert  G.  Bolin. 
St.  Joseph.  Missouri,  to  each  acquire  an 
additional  1.05  percent  of  the  voting 
shares  of  First  American  Bancshares, 
Inc.,  Union  Star,  Missouri,  for  a  total  of 
25.32  percent  and  thereby  indirectiy 
acquire  First  Security  Bank,  Union  Star, 
Missoiui. 

2.  Sarah  Welch  Young,  Paradise 
Valley,  Arizona;  to  acquire  an  additional 
0.15  percent  of  the  voting  shares  of 
Citizens  Bancshares  Co.,  Chillicothe, 
Missouri,  and  thereby  indirectiy  acquire 
Gtizens  Bank  &  Trust  Company. 
Chilhcothe,  Missouri,  and  First  Bank  of 
Maryville,  Maryville.  Missotiri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  15, 1991. 
Jennifer  |.  Johnsoa. 
A  ssnciate  Secretary  of  the  Board. 
[FR  Doc  91-1367  Filed  1-18-91:  8:45  am) 
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The  Sumitomo  Bank,  Ltd,  Osaka. 
Japan;  Application  To  Provide 
Securities  Brokerage  un6  Investment 
Advice  Separately  and  on  a  ConMned 
Baals,  Entmi*  >"  Underwriting  and 
Dealing  In  "Bank  EligitHe"  Securities, 
Conduct  Private  Placements,  as  Agent, 
of  All  Types  of  Securities,  and  Act  as  a 
'^RisMess  Prindpal" 

The  Sumitomo  Bank  Limited.  Osaka, 
Japan  ("Applicant"),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act")  and  {  225.23(a) 
of  tiie  Board's  Regulation  Y  (12  CFR 
225.23(a)),  through  its  wholly  owmed  de 
novo  subsidiary,  Sumitomo  Bank 
Securities  Ina,  New  York.  New  York 
("Company"),  to  engage  de  novo  in  the 
follovdng  activities: 

(1)  Providing  securities  brokerage  and 
investment  advice  on  a  combined  basis 
("full-service  brokerage")  to  institutional 
and  retail  customers  and  Company's 
a^liates; 

(2)  The  private  placement  as  agent  of 
all  types  of  securities,  including 
providing  related  advisory  services; 

(3)  Buying  and  selling  all  Xyftes  of 
securities  on  the  order  of  investors  as 
"riskless  principal"; 

(4)  Providing  investment  advisory 
services  to  customers  pursuant  to 

S  225.25(b)(4)  of  RegulaUon  Y  (12  CFR 
225.25(b)(4)); 

(5)  Providing  securities  brokerage 
services  and  related  securities  credit 
services  pursuant  to  §  225.25(b){15)  of 
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the  Boud's  Regulation  Y  (12  CFR 
22SJS0>)(\5]]i  and 

(6)  Providing  underwriting  and  dealing 
•ervicea  pursuant  to  S  22S^bM16)  of 
the  Board's  Regulation  Y  (U  CFR 
225.25(bHlA))-  Company  would  conduct 
the  proposed  activities  through  the 
United  States. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  cloeely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto." 

The  Board  has  previously  determined 
that  engaging  in  full-service  brokerage 
activities  is  closely  related  and  a  proper 
incident  to  banking.  See,  e^.,  National 
Westminster  Bank  PLC,  72  Federal 
Reserve  Bulletin  5«4  (1988)  {"Natwesr). 
Applicant  has  committed  to  conduct 
these  activities  subject  to  substantially 
all  of  the  limitations  in  Natwest,  as  they 
were  modified  in  The  Toronto  Dominion 
Bank.  76  Federal  Reserve  Bulletin  573 
(1990)  ["Toronto  Dominion"]:  The  Bank 
of  Tokyo,  Limited,  76  Federal  Reserve 
Bulletin  654  (1990)  {"Bank  of  Tokyo"); 
Bankers  Trust  New  York  Corporation, 
74  Federal  Reserve  Bulletin  895  (1988); 
and  Manufacturers  Hanover 
CorporaUoa.  73  Federal  Reserve  Bulletin 
930  (19S7).  Applicant  proposes  to  have 
one  officer  of  its  U^  branch  act  as  a 
director  of  Company,  as  permitted  in 
Bank  of  Tokyo.  Applicant  also  seeks  the 
authority  for  Company  to  share  office 
space  with  its  U.S.  affiliates  except  its 
United  States  subsidiary  banks, 
branches  and  agencies. 

In  addition.  Company  intends  to 
broker  shares  of  investment  companies 
sponsored  or  advised  by  Applicant's 
bank  affiliates.  Company  has  committed 
to  conduct  these  activities  subject  to 
substantially  all  of  the  limitations  set 
forth  in  Norwest  Corporation,  78  Federal 
Reserve  Bulletin  79  (1990)  ["Norwesf']. 

Applicant  also  seeks  authority  for 
Company,  within  defined  parameters 
estabhshed  by  institutional  customers, 
to  exercise  discretion  in  buying  and 
selling  securities  on  behalf  of 
institutional  customers.  This  service 
would  be  performed  solely  for 
institutional  customers  subject  to  the 
conditions  in  /.P.  Morgan  &■  Company 
Incorporated,  73  Federal  Reserve 
Bulletin  810.  811  (1987). 

The  Board  has  previously  approved 
the  proposed  private  placement  of  a!! 
types  of  securities,  and  Applicant  has 
committed  to  comply  with  substantially 
all  of  the  limitations  and  conditions  set 
forth  in  the  Board's  Orders,  as  modified 
for  foreign  banks.  See  e.g.,  j.P.  Morgan  & 


Company  Incoporated.  76  Federal 
Reserve  Bulletin  26  (1990)  ["J.P. 
Morgan"];  The  Sanwa  Bank.  Limited,  77 
Federal  Reserve  Bulletin  64  (1991).  In 
conncection  with  its  private  placement 
activities.  Company  seeks  the  authority 
to  provide  loans,  letters  of  credit,  and 
guaranties  to  support  an  affiliated  issuer 
of  securities.  Company  commits  not  to 
provide  loans,  which  are  the  functional 
equivalent  of  purchasing  securities  for 
the  account  of  the  lender,  letters  of 
credit,  and  guarantees  to  support 
nonaffiliated  issuers  of  securities. 

In  addition,  the  Board  has  previously 
approved  the  proposed  buying  and 
selling  of  all  types  of  securities  on  the 
order  of  investors  as  "riskless 
principal."  See,  e.g.,  J.P.  Morgan; 
Bankers  Trust  New  York  Corporation, 
75  Federal  Reserve  Bulletin  829  (1989) 
{"Bankers  Trust").  Applicant  commits 
that  Company  will  conduct  this 
proposed  activity  using  substantially  the 
same  methods  and  procedures 
established  by  the  Board  in  these 
Orders 

Company  does  not  intend  to  engage  in 
the  private  placement  of  shares  or  act  as 
a  riskless  principal  for  shares  of 
investment  companies  sponsored  or 
advised  by  Applicant's  affiliates. 

In  addition,  the  Board  has  previously 
determined  that  the  proposed 
investment  advisory,  securities 
brokerage,  and  dealing  and  underwriting 
services  are  closely  related  and  a  proper 
incident  to  banking.  Applicant  will 
conduct  the  proposed  investment 
advisory  services  subject  to  the 
conditions  of  S  225.25(b)(4)  of  the 
Board's  Regulation  Y  (12  CFR 
225.25(b)(4J).  The  securities  brokerage, 
related  securities  credit  activities 
pursuant  to  the  Board's  Regulation  T. 
and  incidental  activities  such  as  offering 
custodial  services  and  cash 
management  services  are  authorized  by 
I  225.25(b)(15)  of  the  Board's  Regulation 
Y  (12  CFR  225.25(b)(15)).  Applicant  will 
conduct  the  proposed  dealing  and 
underwriting  activities  subject  to  the 
conditions  of  S  225.25(b)(16)  of  the 
Board's  Regulation  Y  (12  CFR 
225.25(b)(16)). 

Applicants  also  proposes  to  engage, 
through  Company,  as  an  incident  to  the 
underwriting  activities  described  above, 
in  hedging  its  positions  by  engaging  in 
forward,  futures,  options,  and  options  on 
futures  contracts.  These  hedging 
activities  would  be  conducted  in  a 
manner  consistent  with  the  Statement  of 
Policy  in  $  225.142  of  the  Board's 
Regulation  Y  (12  CFR  225.142). 

Applicant  states  that  the  proposed 
activities  will  benefit  the  public  by 
promoting  competition  and  providing 
added  convenience  to  customers  and 


gains  in  efficiency.  Moreover,  Applicant 
believes  that  the  proposed  activities  will 
not  result  in  any  unsound  banking 
practices  or  other  adverse  effects. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  not  later  than  February  13, 
1991.  Any  request  for  a  hearing  on  this 
application  must  as  required  by 
§  262.3(e]  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  hearing, 
and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

'This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  San 
Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  IS,  1991. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  91-1388  Filed  1-18-91:  8;45  am] 

BILUNO  COOC  tllO-OlHi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

President's  Council  on  Physical 
Rtness  and  Sports 

agency:  Office  of  the  Assistant 
Secretary  for  Health.  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Council  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

dates:  February  4, 1991—9  a.m.-4  p.m. 
ADDRESS:  Westin  Hotel  Sulgrave  Room, 
24th  &  M  Sti-eets  NW..  Washington.  DC 
20037. 

FOR  FURTHER  U4FORMATI0N  CONTACT: 
Wilmer  D.  Mizell.  Executive  Director. 
President's  Council  on  Physical  Fitness 
and  Sports.  450  5th  Street  NW.,  suite 
7103,  Washington,  DC  202/272-3421. 
SUPPLEMENTARY  INFORMATION:  The 
President's  Council  on  Physical  Fitness 
and  Sports  operates  under  Executive 
Order  #12345,  and  subsequent  orders. 
The  functions  of  the  Council  are:  (1)  To 
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advise  the  Presidcai  and  Secxetarr 
concerning  progress  made  ki  cairytnf 
out  the  pravisioBft  of  the  Executive 
Order  ^d  teoaaMndiiig  to  the  President 
and  Secretary,  as  necessary,  actioas  to 
accelerate  pro^^ss;  (2)  advise  the 
Secretary  oa  akatters  pertainiag  t«  the 
ways  ""f^  aeana  of  enhancing 
opportunities  for  partlcHiation  in 
physical  fitness  and  sforta  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  (3]  advise  the 
Secretary  on  State,  local,  and  private 
actions  to  extend  and  improve  physical 
activity  programs  and  services. 

The  Council  wiU  bold  this  meetiiig  to 
apprise  the  members  of  the  natioDal 
program  of  {thysical  fitness  and  sports, 
to  report  on  nngping  Council  programs, 
and  to  plan  for  future  directions. 

Dated:  Jaaitary  15. 1901. 
WilMraMiaril, 

Executive  DirtetBr.Piaidmt'BCimtdltm 
Physicai  filmm  and  Sports. 
[FR  Doc  89t-1336  Plitd  \-tB-9U  ft46  ain| 
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Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Parttat  Suspensioa  of  a  Laboratory 
Which  HO  Longer  Haets  Wnimuin 
Standards  To  Engage  In  Conflrmatory 
Urtne  Drug  Tasting  for  Amphatamtnas 

agency:  National  Institute  on  Drug 
Abuse,  HHS. 
ACnONL  Notice. 

summary:  The  Department  of  Heahh 
and  HiiBMD  Services  routinely  parishes 
in  the  Fedetal  lagistv  a  list  oi 
laboratories  cert^ed  to  Beet  standanls 
of  subpart  C  of  the  Mandatory 
Guidelines  for  Federal  Workptoce  Drug 
Testing  Programs  (S3  FR  11»79-1}986] 
dated  April  11,  igsa  This  notice  informs 
the  public  that,  effective  January  14. 
1991,  the  following  laboratory's 
certification  is  partially  suspended 
under  Section  3.14  of  the  GaideHnes: 
Bio-Analytical  Technologies.  2356  North 
Lincoln  Avenoe,  Chicago,  IL  00614; 
Telephone  (312H8(>-eiOa 

The  certification  of  the  above  named 
laboratory  is  suspended  from 
conductiBg  confirmatory  testing  of 
amphetamines.  Under  the  terms  of  the 
suspension,  the  laboratory  is  required  to 
send  a  portion  of  each  urine  specimen 
that  it  determines  by  initial  testing  to  be 
positive  for  amphetamines  to  another 
HHS/NIDA  ctttified  labaraiory  br 
independent  testing  of  the  speciaien  far 
amphetamines.  The  result  determined 
by  this  independent  (eating  witi  be  the 
result  reported. 


The  laborslary  naaied  above 

continues  to  meet  all  requireoMaSs  for 
'HHS/NIDA  certificatioo  ias  testing  urine 
specimens  for  marijuana,  cocaisie, 
opiates  and  phencyclidine. 

FOR  FURTHER  INF0RMA110M  CONIACT: 

Mona  W.  Brown.  Press  Officer.  Natioaal 
Institute  on  Drug  Abuse,  room  a-A-54. 
5600  Fishers  Lane.  RockviUe.  Maryland 
20857;  Telephone  (301H43-6245. 
Charles  1.  t^artiBb 

Director,  fHabrnmttimtaattimDngAbmt. 
[FR  Doc  91-1551  Pfcd  »-l«-«;  •t4S  mm] 


Centers  for 


Control 


Program  Announc«m«nt  t12;  Grants 
for  liifury  Prsvsntfon  antf  Control 
Resaarch 

AMENDMENT 

A  notice  annoimcing  the  avaflabiKty 
of  Piseal  Year  1990  ftiads  for  grants  to 
support  infasy  jmreafdxto  and  control 
research  on  varioos  priorffy  issues  was 
put^^ied  in  ^  Federal  Keglstei  on 
April  12. 1990  (55  FR  13839).  The  notice 
is  amenfled  as  Ujoowi. 

On  page  13841.  third  oAuam, 
infonnation  regartfiog  receipt  and 
review  of  appBcafions  under  the 
headinf  "Application  Submission  and 
Dea<flLne8,"  is  amended  as  follows:  The 
futive  date  for  this  aimormeenent 
sabraission  is  October  1, 1991.  far  aB 
new.  coBjpetitiye  renewals  and  Perised 
appBeations.  No  appficefions  wnf  be 
accepted  m  Pefamary  or  March  1991. 

All  other  information  and 
requirements  in  the  notice  remain  tfw 
saoM. 

Dated:  lamiary  14, 1991. 
Robert  L  Foster. 

Acting  Director,  Officx  of  Program  Support, 
Centers  for  Disease  Control. 
[FR  Doe.  91-1357  Filed  l-TS-91;  8:45  amj 
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Program  AnwouMcaaiaRt  f  f3;  Granes 
for  Injury  Research  Centers  and  Injury 
Control  Research  Program  Project 
Grants 

AMENDME^fr 

A  notice  annot»eing  the  availabflity 
(rf  Fiscal  Year  1990  funds  ftw  grants  to 
supports  hijury  Control  Research 
Centers  flORCs]  Mid  Injury  Control 
Research  fVogram  Projects  (RWGs)  was 
published  hi  the  Federal  Register  on 
April  12. 1990.  f55  FR  13842J.  The  notice 
is  amended  as  fofhrws: 

On  page  13644.  fhst  eofemn, 
information  regarding  receipt  and 
review  (A  applications  under  the 


heading  "Apfdicstian  Sabuassiun  and 
Deadttoes."  ie  amended  as  IbUaws: 
There  wilt  be  no  sppiicatioa  subnassian 
receipt  date  in  1991.  An  antidpated 
leccipit  date  is  Pebraary  1. 1982  for  new, 
twyt Utile  renewals  and  revised 
ap^pficatioRS 

AR  other  iiifiiriuation  and 
requirements  in  the  notice  remain  the 
same. 

Dated  (anuaiy  14.  IflBl. 
RahartUFMlw, 

Acting  Director.  Office  ef  Program  ^ipp^t 
CenteaforDiaema*  Camtroi. 
[R  Doc  »-13aS  Fllerf  1-lS-SI;  a«  ojn) 
.BiiiJNa< 


Public  HaaNh  Servtcs 

National  Advlaory  CouncU  for  HaaMi 
Cara  Policy,  Haaaarrt,  and  Ensluatien; 
Raquaat  for  NoflRlnatiOM  tor  Public 


summary:  42  U.S.C  ZgOc  section  921  of 
the  Pubfic  Health  Service  (PHS)  Act.  as 
nmonHprf  by  sectioR  61Q3(c]  of  the 
Ommbas  Budget  Reconcihation  Act  of 
1989,  established  a  National  Advisory 
Council  for  Health  Care  Policy, 
Research,  and  Evaluation  (the  Council^ 
The  Couxicil  is  to  adviae  dtc  Secxetary 
and  the  Adraiaistrator.  Agency  for 
Health  Care  Polity  and  Research,  oo 
matters  related  to  the  enhanceneiU  of 
the  quahty.  appropriateaess.  and 
efiectivenesa  of  heattk  care  services  and 
access  to  such  services  tl»ough 
scientific  research  and  the  proakodoB  of 
improvemenis  in  clinkal  practice  and 
the  organizatioQ,  fmancing.  and  delivery 
of  health  care  services.  Seventeen 
members  w^  staggered  terms  were 
appointed  in  19ea  Five  carrent 
members'  terms  wiii  expire  in  May  1981. 
Nominations  to  fill  these  vacancies 
slwuld  be  received  on  or  before 
February  15, 1991.  Current  members 
whose  terms  expire  is  ISBl  wiD  be 
considered  for  reappcsntment  ^Hwid 
they  so  desire. 

ADORESSESi  AR  nominati'ons  for 
membership  should  be  submitted  to 
Judith  D.  Moore.  Executive  Secretary. 
National  Advisory  Council  for  Health 
Care  Poficy,  Research,  and  Evaluation, 
room  18A-30,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Marj'tand  20857. 

FOR  FURITNBI  INFORaUtTlON  COMTACT. 

Judith  D.  Moore.  Executive  Secretary  at 

(301)443-8942. 

suppt^a»frARY  ripormation:  42  U.S.C. 
299c,  section  921  of  the  PHS  Act 
prorides  diaf  the  National  Advisory 
Council  for  Heahh  Care  Policy, 
Research,  and  Evaluation  shall  consist 
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of  17  appropriately  quali^ed 
representatives  of  the  public  appointed 
by  the  Secretary.  Of  the  17  public 
members,  8  are  to  be  individuals 
distinguished  in  the  conduct  of  research, 
demonstration  projects,  and  evaluations 
with  respect  to  health  care;  3  are  to  be 
individuals  distinguished  in  the  prectice 
of  medicine;  2  are  to  be  individuals 
distinguished  in  the  health  professions;  2 
are  to  be  individuals  distinguished  in  the 
fields  of  business,  law,  ethics, 
economics,  and  public  policy;  and  2  are 
to  be  individuals  representing  the 
interests  of  consumers  of  health  care. 

The  five  members  whose  terms  expire 
May  31, 1991,  represent  expertise  in 
health  services  research  (2  members), 
business  (one  member),  the  practice  of 
medicine  (one  member),  and  the 
interests  of  health  care  consumers  (one 
member).  Each  of  these  individuals  with 
expiring  terms  will  be  considered  for 
reappointment  should  they  so  desire. 

TTie  Council  advises  the  Secretary, 
through  the  Administrator,  regarding 
priorities  for  a  national  agenda  and 
strategy  for  (1)  Conduct  of  research, 
demonstration  projects,  and  evaluations 
with  request  to  health  care,  including 
clinical  practice  and  primary  care;  (2) 
development  and  application  of 
appropriate  health  care  technology 
assessments;  (3)  development  and 
periodic  review  and  updating  of 
guidelines  for  clinical  practice, 
standards  of  quality,  performance 
measures,  and  medical  review  criteria 
with  respect  to  health  care;  (4)  conduct 
of  research  on  outcomes  of  health  care 
services  and  procedures.  In  addition,  the 
Council  performs  second  level  review  of 
grant  applications  in  excess  of  $250,000 
total  direct  costs. 

The  term  of  office  is  3  years,  except 
that  appointments  are  staggered  to 
permit  an  orderly  rotation  of 
membership. 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  Council. 
Nominations  shall  state  that  the 
nominee  is  willing  to  serve  as  a  member 
of  the  Council  and  appears  to  have  no 
conflict  of  Interest  that  would  preclude 
Council  membership.  Potential 
candidates  will  be  asked  to  provide 
detailed  information  concerning  such 
matters  as  financial  interests, 
consultancies,  and  research  grants  or 
contracts,  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

The  Department  has  special  interest 
in  assuring  that  women,  minority  groups, 
and  the  physically  handicapped  are 
adequately  represented  on  advisory 
bodies  and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female,  minority. 


and/or  physically  handicapped 
candidates. 

Dated:  January  14. 1991. 
).  Jamtt  Clinton. 

Acting  Administrator.  Agency  for  Health  Care 

Policy  and  Research. 

[FR  Doc.  91-1361  Filed  1-18-91;  8:45  am) 
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Meeting  of  ttie  National  Advisory 
Counsel  for  Healtti  Care  Policy, 
Researcti,  and  Evaluation 

agency:  Agency  for  He-lth  Care  Policy 

and  Research.  HHS. 

ACTKHC  Notice  of  public  meeting. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  on 
Health  Care  Policy.  Research,  and 
Evaluation. 

OATCS:  The  meeting  will  be  open  to  the 
public  on  Thursday.  January  31. 1991, 
from  9:30  a.m.  to  12  noon;  and,  on 
Friday.  February  1, 1991,  from  8:30  a.m. 
to  1  p.m. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5.  U.S. 
Code,  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  a  meeting 
closed  to  the  public  will  be  held  on 
January  31. 1991.  from  12  noon  to  6  p.m. 
to  review,  discuss,  and  evaluate  grant 
applications.  The  discussion  and  review 
of  grant  apphcations  could  reveal 
confidential  personal  information,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

ADDRESSES:  The  meeting  will  be  at  the 
Hyatt  Regency  Hotel,  7400  Wisconsin 
Avenue.  Bethesda,  Maryland  20814. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  D.  Moore,  Executive  Secretary  of 
the  Advisory  Council  at  the  Agency  for 
Health  Care  Policy  and  Research,  5600 
Fishers  Lane,  room  18A-30.  Rockville, 
Maryland  20857,  (301)  443-9942. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  establishes 
the  National  Advisory  Council  for 
Health  Care  Policy.  Research,  and 
Evaluation.  The  Council  provides  advice 
to  the  Secretary  and  the  Administrator, 
Agency  for  Health  Care  Policy  and 
Research,  on  matters  related  to  the 
actions  of  the  Agency  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services  and 
access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 


the  organization,  financing,  and  delivery 
of  health  care  services. 

The  Council  is  composed  of  public 
members  appointed  by  the  Secretary, 
These  members  are: 

Linda  H.  Aiken,  Ph.D.;  George  A. 
Beller.  M.D.;  Mr.  Edward  C.  Beesey; 
Joseph  F.  Boyle.  M.D.;  Linda  Bumes- 
Bolton.  Dr.  P.H.;  Joseph  T.  Curti.  M.D.; 
Gary  L  Filerman,  Ph.Dl;  Juanita  W. 
Fleming.  Ph.D.;  David  Hayes-Bautista, 
Ph.D.;  Wilham  S.  Kiser,  M.D.;  Kermit  B. 
Knudsen.  M.D.;  Norma  M.  Lang,  Ph.D.; 
Mr.  Walter  J.  McNemy;  Lawrence  H. 
Meskin,  D.D.S..  Ph.D.;  Barbara  Starfield. 
M.D.;  and  Sister  M.  Eileen  Wilhelm. 

There  also  are  Federal  ex  officio 
Members.  These  members  are: 

Administrator,  Alcohol.  Drug  Abuse 
and  Mental  Health  Administratration; 
Director,  National  Institutes  of  Health; 
Director,  Centers  for  Disease  Control; 
Administrator,  Health  Care  Financing 
Administration;  Commissioner,  Food 
and  Drug  Administration;  Assistant 
Secretary  of  Defense  (Health  Affairs); 
and  Chief  Medical  Director.  Department 
of  Veterans  Affairs. 

II.  Agenda 

On  Thursday.  January  31. 1991,  the 
meeting  will  begin  with  an  update  on 
AHCPR  activities.  A  briefing  on  the 
process  used  for  development  of  clinical 
practice  guidelines  will  follow.  During 
the  afternoon  of  January  31,  grant 
applications  will  be  reviewed  by  the 
Council  in  a  session  closed  to  the  public. 

An  open  public  meeting  will 
recommence  on  Friday,  February  1.  The 
agenda  of  this  day  includes  orientation 
briefings  for  Council  Members  on 
agency  activities  related  to  technology 
assessment,  data  development,  and 
primary  care. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January'  14. 1991. 
|.  Jarrett  Clinton, 

Assistant  Surgeon  General,  Acting 

Administrator 

[FR  Doc.  91-1360  Filed  1-18-91;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-060-01-4333-12-601 1 

Intent;  Valley  of  Fires  Recreation  Area, 
et  al.,  NM 

aoency:  Bureau  of  Land  Management. 
Interior. 
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action:  Designation  of  recreation  areas 
and  establishment  of  M^iplemefitary 
rules. 

SUMMARY:  The  purpose  of  these 
supplementary  rules  is  to  provide  for  the 
protection  of  persons,  properties  and 
pubKc  lands  and  resources.  More 
specifically,  supplementary  rules  are 
proposed  to  reduce  certain  nser  confEcts 
in  designated  recreation  areas.  Site 
occupancy  limitations  are  proposed  to 
prevent  monopc^ation  of  limited 
camping  spece.  Qaiet  hours  are  deemed 
necessary  to  reduce  noise  nuisance 
factors  at  night  Grey  water  disposal 
rules  wiD  prevent  unsightly 
contamination  and  odor  in  recreatioQ 
areas. 

DATES:  February  1. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Saundra  L  Porenta,  Area  Manager. 
Roswell  Resource  Area,  P.O.  Efrawer 
1857,  Roswell.  New  Mexico  88202-1857. 
Telephone  (505)  624-1790. 
SUPPLEMENTAL  INFORMATION:  The 
authority  for  establishing  supplemental 
rules  is  contained  in  43  CFR  8366.1-6. 
These  rules  will  be  available  at  the 
Roswell  Resource  Area  office  and 
Valley  of  Fires  Recreation  Area  for  a 
thirty-day  public  comment  period.  These 
rules  will  also  be  posted  on  the  lands 
affected. 

The  foUov^ng  locations  are 
designated  recreation  sites  and  areas  for 
the  purpose  of  applying  the  rules  of 
conduct  contained  in  43  CFR  8365.2: 


Area 

Typ» 

Loca&oo 

1 .  Valley  of 

Recreaton 

T.  7S,  n.  to  E.. 

Fires. 

Area. 

(NMPM)  Sec.  20, 
2S 

2.  Fort 

Special 

Put>lic  lands  within 

Stanton. 

Recreatioo 

the  Fort  Stanton 

Manage- 

Reservation 

ment  Area. 

txTurtdary  jft  T.  9 
S.,  R.  t4  E.,  T.  9 
S.,  R.  t5  E.,  T.  10 
S.,  R.  t4E..  T.  10 
S.,  R  IS  E. 
(NMPM). 

3.  Mescatero 

OHV 

T  10  S.,  R.  30  E, 

Sands 

Recreation 

(NMPM)  Sec.  34, 

Nonh 

Am. 

35. 

Dunek. 

In  addition  to  the  regulations 
contained  in  43  CFR  Part  8365,  the 
following  supplemental  rules  will  apply 
to  the  recreation  areas  listed  above: 

1.  No  person  or  persons  shall  occupy 
one  area  for  longer  than  fourteen  (14) 
consecutive  days  in  any  twenty-eight 
(28)  day  period.  Any  site  on  public  land 
within  ten  (10)  air  miles  constitutes  the 
same  area  for  the  purpose  of  this  rule. 

2.  No  shooting  allowed  in  designated 
recreation  areas  or  within  one-half  ( Vit) 
mile  of  their  boundaries. 


3.  No  person  shall  park  marc  than  two 
vehicles  at  any  one  site  not  designated 
as  a  group  site  or  parking  area. 

4.  No  person  shall  use  noise  producing 
devices  or  motorized  equipment  or  by 
other  means  create  notse  enou^  to 
disturb  other  visitors  during  the  hours  of 
10  p.m.  to  6  a.m. 

5.  No  person  shall  dispose  of  any 
waste  water,  including  that  commonly 
referred  to  as  grey  water,  from  a  vehicle 
or  ciKitainer  onto  the  ground  or  into  a 
body  of  water. 

6.  Woodcutting  is  prohibited  in 
designated  recreation  areas. 

Exemptions  from  the  above  ni)es  may 
be  anthorized  by  the  Area  Manager, 
Roswell  Resource  Area. 
Fraada  R.  OMtry,  )r.. 
District  Mamger. 
(FR  Doc  91-1331  FSled  1-18-91;  8:45  am] 

BIUJNG  CODE  4310-fB-« 

[AZ-«2»-«1-4at2-13;  A2A-a9»3] 

Realty  Action,  Private  Mineral 
Exchange;  Motiave  and  Yavapai 
Counties,  AZ 

aoency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  realty  action;  private 

mineral  exchange. 

summary;  The  Federal  mineral  interests 
within  the  following  described  areas 
have  been  determined  to  be  suitaWe  for 
disposal  by  exchange  under  section  208 
of  the  Federal  Land  Policy  and 
Management  Act  of  1979;  43  U.S.C.  1718: 

Gila  and  Salt  Riv«  Mazidiao 

TlON..R.ftW, 

sea  9.  lot  1.  NVbSEVt.  SWV»SE>4; 

8ec.2aSWV«SW^ 
T.  10  N..  R  7  W, 

sec  10,  N%SEV4,  SWV«SE%; 

bec23,  SHi>rwy4. 

T.  11  N.,  R.  8  W.. 

sec  23.  all; 

sec.  24,  lota  1  lo  4.  incL,  VfVaEh%.  W%; 

sec  25.  lota  1  to  4.  incU  WViEVi.  WVfc 

sec  26.  all 
T.  12  N„  R.  e  W, 

sec.  6.  lots  2  and  3. 
T.  12  N..  R.  9  W.. 

aeclO,  W>^NEV«, 
T.  13  N..  R.  8  W.. 

9ecl3,E%SEV4; 

sec  23,  NViNW%. 
T.  14  N.  R.  4  W, 

sec  11.  lota  1  to  4.  iacL.  WV^NE^. 
EV^iNWVi. 

•ec.  19,  lot  1; 

sec  25.  NWy4NEV4.  NE^iNW^; 

sec  29,  SWI4SWV4. 
T.  14  N..  R.  9  W.. 

sec  21.  W^iNWV4.  SEV;NWV4; 

sec  26.  E^^WVi,  NW^4^fW^: 

sec  27.  NHNEW; 

sec29.  NEy4SWVii: 

9CC>  <J4«  Sic  i*ft> 


T.  16  Vi  N.,  R.  9  W.. 

sec25,  SV^SV^. 

Contaiaiag  4,484 JSacm,  Mofeor  l«se. 

In  exchange  for  these  Federal  mineral 
interests,  tf»e  United  States  wiD  acquire 
portions  of  the  mineral  interests  owned 
by  the  Santa  Fc  Pacific  Railroad 
Company  within  the  following  described 
areas: 

Gila  and  Sait  Rifwr  Meridian 

T.  16  N..  R.  10  W., 

sec  1.  SWH.  SW«<»K\A  <4.  WHSE^ 

sec.  3.  Iota  3  and  4.  SW^  SV%NW«t: 

•ecgialh 

sec  It  SVk.  NEV»; 

sec  15.  ^ 

sec  17.  ail; 

•ec  19,  all; 

sec  21.  all; 

sec  23.  WMiNE"*.  NWV*.  SWV»; 

sec  27.  N">4,  SWVv  W\^SEy4.  r«Vi; 

sec  29.  all; 

sec  33,  all 

Containing  6.508.04  acre»,  more  or  leas. 

The  purpose  of  this  exchange  is  lo 
eliminate  Federal  split  estate  by 
disposing  of  Federal  muierai  interests 
beneath  State  surface  and  acquiring 
private  mineral  interests  beneath 
Federal  surface  within  the  Upper  Bune 
Creek  Wilderness, 

Publication  of  this  Notice  will 
se^egate  the  Federal  mineral  interests 
from  operation  of  the  mining  laws  and 
mineral  leasing  laws.  This  segregation 
will  terminate  upon  the  isaaance  of  a 
deed  or  patent  or  two  years  froa  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register  or  upon  puUication  of  a 
notice  of  termination. 

Detailed  informatioD  concerning  this 
exchange  may  be  obtained  froiti  the 
Phoenix  Resource  Area,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027.  For  a  period  of 
forty-five  (45)  days  &om  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road.  Phoenix,  Arizona  85027. 
Any  adverse  comments  wiD  be 
evaluated  by  the  Slate  Director,  who 
may  sustain,  vacate  or  modify  this  realty 
action.  In  the  absence  of  acy  ob>ecUons, 
this  realty  action  will  become  the  &nai 
determination  of  the  Department  of  the 
Interior. 

Dated:  lanuary  15, 1991. 

Henri  R.  Bissoo, 

District  Manager 

[FR  Doc  91-1375  Filed  l-lfi-«l.  &JtS^  araj 
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Fish  and  WIMIife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
hsted  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Service  Clearance  Officer 
and  the  Office  of  Management  and 
Budget  Paperwork  Reduction  Project 
(1018-0070).  Washington.  DC  20503, 
telephone  202-395-7340. 

Title:  Incidental  Take  Applications. 

OMB  Approval  Number.  1018-0070. 

Abstract  The  Marine  Mammal 
Protection  Act  of  1972  imposed,  with 
certain  exceptions,  a  moratorium  on  the 
taking  of  marine  mammals.  Data  will  be 
used  to  determine  whether  to  allow  an 
incidential  taking  of  marine  mammals 
incidental  to  specified  activities  (other 
than  commercial  fishing)  and  to  monitor 
any  authorized  taking.  Under  the 
requirement*  of  the  Act.  the  Service 
cannot  authorize  a  take  unless  the  total 
taking  will  have  a  negligible  impact  on 
the  species  or  stocks,  and  where 
appropriate,  will  not  have  an 
uiunitigable  adverse  impact  on  such 
species  or  stocks  for  subsistence  uses. 

Service  Form  Number  None. 

Frequency.  Annually. 

Description  of  Respondents: 
Individuals  or  households.  State  or  local 
governments,  and  businesses  or  other 
for  profit 

Estimated  Completion  Time:  The 
reporting  burden  is  estimated  to  averge 
38  hours  per  response  (2  respondents) 
for  petitions  for  specific  regulations:  8 
hours  per  respondent  for  Letters  of 
Authorization  (10  respondents),  8  hours 
for  annual  reports  (10  respondents)  and 
8  hours  recordkeeping  requirements  [10 
respondents). 

Annual  Responses:  22. 

Annual  Buden  Hours:  1,147. 

Service  Clearance  Officer.  James  E. 
Pinkerton,  703-358-1943  (Commercial); 
FTS  921-1943.  Mail  Stop  224  Arlington 
Square.  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC.  20240. 


Dated:  3  lanuary  1991. 

Gary  Edwards. 

Assistant  Director.  Fisheries. 

[FR  Doc.  91-1330  Filed  1-18-91;  8:45  am) 
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National  Parle  Service 

North  Rim  Visitor  Facilities 
Development  Concept  Plan;  Grand 
Canyon  National  Park,  AZ;  Availability 
of  Draft  Supplemental  Environmental 
Impact  Statement 

SUMMARV:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  Public  Law  91-190.  the 
National  Park  Service,  Grand  Canyon 
National  Park,  has  prepared  a  draft 
supplemental  environmental  impact 
statement  to  assess  the  impacts  of  the 
provision  of  a  variety  of  new  visitor 
services  set  forth  in  a  development 
concept  plan  for  the  park's  North  Rim 
area  located  in  Coconino  County, 
Arizona.  The  plan  and  environmental 
statement  supplement  the  park's  1976 
Final  Master  Plan  and  Environmental 
Impact  Statement. 

Proposed  is  the  provision  of  a  100  unit 
motel  type  lodge,  restaurant  and  50  unit 
expansion  of  the  campground  in  the 
North  Rim  Inn  area,  and  traffic 
improvements  in  both  the  North  Rim  Inn 
and  Grand  Canyon  Lodge  areas. 
Alternatives  evaluated  include  (1)  no 
action;  (2)  substitution  of  fourplex 
cabins  (80  units)  for  the  motel  type  lodge 
with  the  restaurant  campground 
expansion  and  traffic  improvements 
identical  to  the  proposal;  (3)  expansion 
of  the  campground  only  (by  80  units), 
with  no  new  lodging  or  restaurant,  and 
traffic  improvements  identical  to  the 
proposal;  and  (4)  traffic  improvements 
only.  The  U.S.  Forest  Service  was  a 
cooperating  agency  in  the  preparation  of 
the  draft  plan  and  environmental  impact 
statement.  Derivation  and  impact 
analysis  of  the  alternatives  presented 
take  into  account  that  agency's  plans  for 
expansion  of  visitor  facilities  on  the 
North  Kaibub  Ranger  District  of  the 
Kaibab  National  Forest. 

Comments  on  the  draft  supplemental 
environmental  statement  and 
development  concept  plan  should  be 
directed  to  the  Superintendent,  Grand 
Canyon  National  Park.  P.O.  Box  129. 
Grand  Canyon.  AZ  86023.  telephone 
number  (602)  638-7708.  Comments  must 
be  received  no  later  than  March  29. 
1991.  Requests  for  additional 
information  and/or  copies  of  the 
statement  should  also  be  directed  to  the 
above  address.  It  is  anticipated  that 
public  meetings  on  the  draft 
supplemental  environmental  statement 


and  plan  will  be  held  in  February,  1991. 
The  dates  and  times  of  these  meetings, 
when  determined,  will  be  provided  by 
separate  announcements. 

Copies  of  the  draft  statement  are 
available  for  inspection  at  the  park 
headquarters  and  in  libraries  located  in 
Flagstaff,  Phoenix  and  Tucson,  AZ;  Las 
Vegas.  NV;  and  Kanab.  St.  George  and 
Salt  Lake  City.  UT.  Copies  also  are 
available  at  the  following  address: 
Western  Regional  Office.  National  Park 
Service,  Attn;  Division  of  Planning. 
Grants  and  Environmental  Quality.  P.O. 
Box  36063.  450  Golden  Gate  Avenue, 
room  14033,  San  Francisco.  CA  94102. 

Dated:  November  30, 1990. 
|ohD  D.  Cherry, 

Acting  Regional  Director.  Western  Region. 
(FR  Doc,  91-1424  Filed  1-18-91;  8:45  am) 

BILUNG  CODC  4310 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before 
January  12. 1991.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance  of 
these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127. 
Washington.  D.C.  2001 J-7127.  Written 
comments  should  be  submitted  by 
February  6. 1991. 
Carol  D.  Shull, 
Chief  of  Registration.  National  Register. 

ARIZONA 

Cochisfl  County 

NacQ  Border  Stat.  on.  106  D  St..  Naco. 
91000026 

MINNESOTA 

Brown  County 

Sleepy  Eye  Milling  Company.  Jet.  of  Fourth 
and  Oak  Sts..  NE..  Sleepy  Eye,  giCXWSS 

NEW  MEXICO 

SocoiTo  County 

Baca.  A.  B.,  House  (Domestic  Architecture  in 
Socorro  MPS).  Tin  School  of  Mines  Rd., 
Socorro,  91000036 

Cooney.  Captain  Michael.  House  (Domestic 
Architecture  in  Socorro  MPS),  309 
McCutcheon  Ave.,  Socorro.  91000029 

Cortesy.  Anthony.  House  (Domestic 
Architecture  in  Socorro  MPS).  327 
McCutcheon  Ave.,  Socorro,  91000033 

Eaton,  Nestor  P.,  House  (Domestic 
Architecture  In  Socorro  MPS).  313 
McCutcheon  Ave.,  Socorro,  91000034 
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Fitch.  James  Gurden,  House  (Domestic 

Architecture  in  Socorro  MPS),  311 

McCutcheon  Ave.,  Socorro,  91000035 
Garcia,  Juan  Mepomuceno,  House  (Domestic 

Architecture  in  Socorro  MPS),  108  Bernard 

St.,  Socorro,  91000027 
Hilton,  August  Holver,  House  (Domestic 

Architecture  in  Socorro  MPS),  601  Park  St., 

Socorro,  91000031 
House  at  303  Eaton  A  venue  (Domestic 

Architecture  in  Socorro  MPS),  303  Eaton 

Ave..  Socorro.  91000032 
House  at  405  Park  Street  (Domestic 

Architecture  in  Socorro  MPS).  405  Park  St, 

Socorro,  91000030 
Vigil,  Rufina,  House  (Domestic  Architecture 

in  Socorro  MPS).  407  Park  St.,  Socorro. 

91000028 

TEXAS 
Milam  County 

Cass,  Dr  Nathan  ondLula,  House,  502  N. 
Travis  Ave..  Cameron.  91000037 

In  order  to  assist  in  the  prevention  of 
the  following  property,  the  commenting 
period  has  been  reduced  to  5  days: 

RHODE  ISLAND 

Providenc«  County 

South  Central  Falls  Historic  District,  (Central 
Falls  MPS)  Roughly  bounded  by  Central 
Falls — Pawtuckel  boundary,  Rand.  Summit 
Dexter  and  Broad  Sts.,  Central  Falls, 
91000025 

[FR  Doc.  91-1425  Filed  1-18-91:  8:45  amj 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nottoe  (91-02)1 

NASA  Advisory  Council  (NAG);  et  al. 
Meeting 

agency:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  the  forthcoming  meeting  of 
the  NASA  Advisory  Council,  Space 
Science  and  Applications  Advisory 
Committee,  Earth  Science  and 
Applications  Advisory  Subcommittee. 
DATLS:  February  5. 1991,  9  a.m.  to  5  p.m.; 
and  February  6. 1991.  8  a.m.  to  3  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  226A.  600 
Independence  Avenue.  SW.. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Gregory  W.  Wilson,  Code  SE., 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  (202/ 
453-1707). 


SUPPLEMENTARY  INFORMATION:  The 

Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long-range  plans  for,  work  in  progress 
on.  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
program.  The  Earth  Science  and 
Applications  Advisory  Subcommittee 
provides  advice  to  the  Director  of  the 
Earth  Science  and  Apphcations  Division 
(ESAD)  of  OSSA.  and  the  SSAAG  on 
the  formulation  of  programmatic 
strategy  and  the  implementation  of  an 
Earth  system  science  program.  The 
Subcommittee  will  meet  to  discuss  the 
overview  of  the  Subcommittee's  goals 
and  objectives,  and  the  ESAD  budget 
and  strategic  plan.  The  Subcommittee  is 
chaired  by  Dr.  Richard  C.  ].  Somerville 
and  is  composed  of  20  members.  The 
meeting  will  be  open  to  the  public  up  to 
the  capacity  of  the  room  (approximately 
50  people  including  members  of  the 
Subcommittee).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 

TYPE  OF  MEETING:  Open. 
Agenda 

Tuesday,  February  5 

9  a.m. — Overview  of  the 
Subcommittee's  Goals  and 
Objectives. 

10  a  jn.— ^larth  Observing  System/ 
Earth  Probe  Review. 

1  p.m.— ESAD  Budget 

2  p.m.— ESAD  Strategic  Plan. 

3.  p.m. — Subcommittee  Discussion. 
5  p.m. — Adjourn. 
Wednesday,  February  6 
8  a.m. — Panel  Discussions  and 

Deliberations. 
1  p.m.— Strategic  Planning  Summary. 

3  p.m. — Adjourn. 
Dated:  January  15, 1991. 

lohn  W.  Gaff, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  91-1391  Filed  1-18-91;  8:45  am) 

enxma  COOC  nio-oi-M 

[Notice  91-03] 

NASA  Wage  Committee;  meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Wage  Committee. 


DATES  AND  TIMES:  February  26, 1991, 
1:30  p.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  5028, 
Federal  Building  6.  400  Maryland 
Avenue,  SW.,  Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  N.  Remissong.  Code  NHM, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/45^2593). 

SUPPLEMENTARY  INFORMATION:  The 
Committee's  primary  responsibility  is  to 
consider  and  make  recommendtions  to 
the  NASA  Assistant  Associate 
Administrator  for  Human  Resources,  on 
all  matters  involved  in  the  development 
and  authorization  of  a  Wage  Schedule 
for  the  Cleveland,  Ohio,  wage  area, 
pursuant  to  Public  Law  92-392. 
TYPE  OF  MEETING:  Closed. 
PURPOSE  OF  MEETING:  The  Committee 
will  consider  wage  survey  data,  local 
reports,  recommendations,  and 
statistical  analyses  and  proposed  wage 
schedule  review  therefrom. 

Dated:  January  15. 1991. 
John  Gaff, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  91-1392  Filed  1-18-91;  8:45  am) 
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[Notice  91-04] 

Aerospace  Safety  Advisory  Panel; 
meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pubhc 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
armounces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel). 
dates:  March  22, 1991, 1:30  pjn.  to  3 
p.m. 

addresses:  National  Aeronautics  and 
Space  Administration,  400  Maryland 
Avenue,  SW.,  room  7002,  Washington. 
DC  20548. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Gilbert  L  Roth,  Code  Q-1,  National 
Aeronautics  and  Space  Administration, 
Washington  DC  20546  (202/45S-8971). 
SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator  and  Deputy 
Administrator.  This  is  pursuant  to 
carrying  out  its  statutory  duties  for 
which  the  Panel  reviews,  identifies. 
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evaluaiM.  and  advise*  aa  thoas  program 
activities,  systems,  procedures,  and 
management  activities  that  can 
contribute  to  program  risk.  Priority  is 
given  to  those  programs  that  involve  the 
safety  of  manned  flight.  The  major 
subjects  covered  wiM  be  the  National 
Space  Tranaportatiow  System,  Space 
Station,  and  Aeronautical  Operations. 
The  Aeraapace  Safety  Advisory  Panel  is 
chaired  by  Nun— n  R.  Parmet  and  is 
composed  of  9  members  and  4 
consuttaats.  Tht  ■MWtino  wUl  be  opeo  to 
the  pubftc  up  to  tltt  capacity  of  the  room 
(approTimairty  SO  pcrsooa  indwding 
members  at  tfaa  Panel. 


TVPeOF 


Open. 


Aganda 

Friday,  March  22 

1;30  p.m. — Praaentalion  of  tlie  fmdiogs 
and  recommendations  of  the 
Aerospace  Safety  Advisory  Panel 

3  pjoi. — Adioum. 

Dated:  Jaauafy  1&  IflOl. 
JoteW.  GaO. 

Advisory  Committee  Mxmagmnent  Officer, 
National  Aeronautics  and  Space 
Administration. 
(FR  Doc.  tn-1393  Filed  1-18-91;  8:45  ami 

aiUJNa  COOK  7110-1»4I 


NUCLEAR  REGULATORY 
COMMISSION 

(Oocfcat  Na  50-293] 

Boston  Edison  Co.;  Withdrawal  of 
Applicatten  tor  Aiwswdwwt  to  FacMly 
Operating  Ucsnss 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Boetoa  Ediaon 
Company  (the  licensee)  to  withdraw  its 
November  8, 1990  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  DPR-38  for  the 
Pilgrim  Nudear  Power  Station.  Unit  No. 
1.  located  m  the  town  of  Plymouth. 
Plymouth  Coimty.  Massachusetts. 

The  proposed  amendment  would  have 
revised  the  technical  specifications  to 
upgrade  the  Safety  Limit  Mimmum 
Critical  Power  Ratio  and  revised  the 
Operating  Limit  Minimum  Critical  Power 
Ratio  of  the  technical  specifications. 

The  CommiBsion  haa  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Ragialar  on  December  IZ  1990 
(55  FR  51175).  However,  by  letter  dated 
January  4. 1991.  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  8, 1990. 
and  the  Ucensee's  letter  dated  January  4, 


1991,  which  withdrew  the  application  for 
license  amendraenL  The  above 
documents  are  available  for  public 
inspection  at  the  CoounisBion's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC  and  the  Plymouth 
Public  Library.  11  North  Street, 
Plymouth.  Massachusetts  02199. 

Dated  at  RockviUe,  Maryiand  this  14tii  day 
of  January  1991. 

For  the  Naclear  Reguiatory  ConuniSMon. 
RoMld  a.  Eataa, 

Senior  Project  Manager  Project  Direclorale 
1-3.  Division  of  Reactor  Profscts — ////.  Office 
of  Nuclear  Reactor  Regahtion. 

(FR  Doc  91-1380  FUed  1-10-91;  S:45  am) 

BILUNQCOOC  TMO-M-a 

(Oeckat  No.  030-3S870-OM;  ASLBP  Mo.  91- 
62»-01-OU;  (Byproduct  Ualartal  Ucansa)] 

Fswell  Gsotectmtcal  Englnsetinq,  Ltd., 
(Thomas  E.  Murray,  Radiographer); 
Memorandum  (Talephona  Cooference 
Caig 

January  M.  1981. 

On  January  11, 1991,  the  Board 
conducted  a  telephone  conference  call 
with  the  parties  to  establish  the  status  of 
the  proceeding  and  set  a  date  for 
hearing.  Thomas  E.  Murray  appeared  for 
himself  and  Richard  G.  Bachmann 
appeared  as  counsel  for  the  Nuclear 
Regulatory  Commission  (NRC)  Staff. 

This  case  arises  out  of  the  November 
2, 1990  amendment  of  Feweli 
Geotechnical  Engineering  Ltd-'s  hcense 
requiring  Feweil  not  to  use  Thomas  E. 
Murray,  one  of  its  employees,  for  a 
period  of  three  years.  Mr  Murray,  a 
Feweil  radiographer  not  licensed  by  the 
NRC,  is  charged  with  five  violations  of 
radiographic  procedures  required  by 
Fewell's  license.  Mr.  Murray  appealed 
and  requested  a  hearing. 

Mr.  Bachmann  stated  that  NRC  Staff 
does  not  oppose  the  admission  of  Mr. 
Murray  to  the  proceeding.  Mr. 
Bachmann  then  recited  a  list  of 
documentation,  including  a  video  tape  of 
the  conduct  at  issue,  that  he  will  send  to 
the  Board  and  Mr.  Murray  withm  two  or 
three  days  of  the  telephone  conference. 
A  question  arose  as  to  the  availability  of 
one  item,  an  interview  with  Mr.  Murray 
recorded  by  Region  V  personnel  on 
November  1, 1990.  Mr.  Bachmann  agreed 
to  explore  the  mechanics  of  obtaining  at 
least  the  transcript  from  Region  V  and 
report  to  the  Board  on  this  efforts  by 
January  18, 1991. 

Mr.  Bachmann  raised  a  question  as  to 
whether  a  hearing  was  necessary  as 
contrasted  to  issuance  of  a  decision 
based  on  the  video  tape  and  written 
submissions.  Mr.  Murray  said  he  did  not 
dispute  the  underlying  facts  relating  to 


the  five  specifM:  grounds  announced  by 
the  Deputy  Executive  Director  for 
Operahons  for  modifying  the  Feweil 
license,  hhnvever,  as  the  telphone 
conference  progresa,  it  did  not  appear 
clear  to  the  Board  that  Mr.  Murray's 
admission  against  interest  was  absolute. 

Mr.  Murray  raised  the  question  as  to 
whether  he  could  expect  to  obtain 
employment  with  another  NRC  licensed 
radiography  company  before  the  three- 
year  period  of  his  suspension  under  the 
Feweil  license  has  expired.  Mr. 
Bachmann  responded  that  the  Staff 
would  not  take  a  position  on  that 
question.  Mr.  Murray  indicated  that  the 
practical  effect  of  his  suspension  under 
the  Feweli  license  was  to  eliminate  his 
livelihood  for  the  next  three  years. 

Following  discussion,  it  was  agreed 
among  the  Board  and  parties  that  the 
hearing  in  this  case  would  commence  at 
9  a.m.  on  Tuesday,  February  12. 1991.  in 
Honolulu.  The  exact  location  will  be  set 
by  a  future  order. 

Issued  at  Bethesda.  Maryland,  this  14th  day 
of  January.  1991. 

The  Atomic  Safety  and  Licensing  Board 
Richard  F.  Faster. 
Administrative  fudge. 
Peter  S.  Lam, 
Administrative  Judge. 
B.  Paul  Cotter.  Jr., 
Chairman,  A  dministrative  fudge. 
[FR  Doc.  91-1390  Tiled  1-18-81;  8:45  am] 
BiLUNO  cooc  rsaa-at-H 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  February  21. 1991.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  January  22.  1991  /  NoticeB 


2189 


the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  William 
Cline.  Small  Business  Administration, 
409  3rd  Street  SW..  5th  Floor, 
Washington.  DC  20416,  Telephone: 
(202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
Title:  (1)  Small  Business 

Administration,  Application  for  Small 

Business  Size  Determination  (2)  U.S. 

Small  Business  Administration,  Size 

Determination  Affiliation  Supplement. 
Form  No:  SBA  Form  355  and  SBA 

Form  1340. 
Frequency:  On  occasion. 
Description  of  Respondent-  Small 

businesses  requesting  an  SBA  size 

status  determination. 
Annual  Responses:  4,038. 
Annual  Burden:  16,152. 

William  Cline. 

Chief  Administrative  Information  Branch. 

[FR  Doc.  91-1386  Filed  1-18-91;  8:45  am] 

BILUNQ  CODE  M>25-01-«i 


Percent 

For  Economic  Injury: 
Business    and    small    agricultural 
cooperatives      without      credit 
available  elsewhere 4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  247306  and  for 
economic  injury  the  number  is  721300. 

(Catalog  of  federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  January  2, 1991. 
Alfred  E.  )udd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  91-1383  Filed  1-18-91;  8:45  am] 

BIUJIM  cooc  K»S-01-M 


[Declaration  of  Disaster  Loan  Area  #2473] 

Territory  of  Guam;  Declaration  of 
Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  December  24, 
1990, 1  find  that  the  Territory  of  Guam 
constitutes  a  disaster  area  as  a  result  of 
damages  caused  by  Typhoon  Russ 
which  occurred  on  December  21, 1990. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  February  25, 1990,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  September  24, 1991,  at  the 
address  hsted  below:  Disaster  Area  4 
Office,  Small  Business  Administration. 
P.O.  Box  13795.  Sacramento.  CA  95853- 
4795.  or  other  locally  announced 
locations. 

The  interest  rates  are: 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere 8000 

Homeowners  without  credit  avail- 
able elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Business  and  non-profit  organiza- 
tions without  credit  available 
elsewhere 4.000 

Others  (including  non-profit  orga- 
nization) with  credit  available 
elsehwere 9.125 


[Declaration  of  Disaster  Loan  Area  #2469] 

Washington,  Amendment  #3; 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  December  27. 1990  to 
the  President's  major  disaster 
declaration  of  November  26  to  estabhsh 
the  incident  period  as  beginning 
November  9  and  continuing  through 
December  20. 1990. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
January  25. 1991.  and  for  economic 
injury  until  the  close  of  business  on 
August  26. 1991. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  January  2, 1991. 
Alfred  E.  Judd. 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 
(FR  Doc.  91-1384  Filed  l-lft-91;  8:45  am] 

BILiJNO  cooc  SOZS-OI-M 


Interest  Rates 

The  interest  rate  on  section  7(a)  Small 
Business  Administration  direct  loans  (as 
amended  by  Pub.  L  97-35)  and  the  SBA 
share  of  immediate  participation  loans 
is  gVi  percent  for  the  fiscal  quarter 
beginning  January  1, 1991. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional  "'peg*' 
rate  (13  CFR  122.8-l(d)).  This  rate  is  a 
weighted  average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  loan.  This  rate  may  be 
used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  For 


the  January-March  quarter  of  FY  91,  this 
rate  will  be  8%. 
Charles  R.  Hertzberg. 

.Assistant  Administrator  for  Financial 

Assistance. 

[FR  Doc.  91-1382  Filed  1-16-91;  8:45  am] 

BIUJNG  CODE  M2S-01-M 


Interest  Rate 

Pursuant  to  13  CFR  108.503-6(b)(4).  the 
maximum  legal  interest  rate  for  a 
commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
CFR  108.503-4)  shall  be  the  greater  of  6% 
over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State.  For 
a  fixed  rate  loan,  the  initial  rate  shall  be 
the  legal  rale  for  the  term  of  the  loan. 
Charles  R.  Hertzberg, 
Assistant  Administrator  for  Financial 
Assitance. 
[FR  Doc.  91-1387  Filed  1-18-91;  8:45  am] 

BHJJNQ  cooc  t02S-01-« 


Region  IX  Regional  Advisory  Council 
Meeting;  Pubilc  Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council,  located  in  the  geographic  area 
of  Honolulu,  will  hold  a  public  meeting 
at  9:30  a.m.  on  Wednesday,  January  23, 
1991,  at  the  Prince  Kuhio  Federal 
Building,  in  Conference  Room  4113A.  300 
Ala  Moana  Boulevard,  Honolulu, 
Hawaii,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 

For  further  information,  wnte  or  call 
Charles  T.C.  Lum,  District  Director,  U.S. 
Small  Business  Administration,  300  Ala 
Moana  Boulevard,  room  2213,  Honolulu, 
Hawaii  96850,  telephone  (808)  541-2990. 

Dated;  January  8, 1991. 
Jean  M.  Nowak, 

Director  Office  of  Advisory  Councils. 
[FR  Doc.  91-1385  Filed  1-18-91;  8:45  am) 

BILUNG  cooc  MZS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  during  the  Week  Ended  January 
11,  1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  US  C.  412 
and  414.  Answers  may  be  filed  within  21 
days  of  date  of  filing. 
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Docket  Nunbar  «73«8 

Date  filed:  January  7. 1991 

Parties:  Members  of  th«  hntvrnational 

Air  Tramport  Aaaociatioti 
Subject:  TC2  Reso/P  dated  November 

28.  MOO:  Middle  East-TC3 

Resolution*— R-1  To  R-21 
Proposed  Effective  Date:  April  1, 1991 

Docket  Number  47347 

Date  filed:  January  7, 1991 

Partita:  Aiambers  of  the  latfmational 

Air  Transport  Association 
Subject  TC23  Reso/P  0911  dated 

November  13, 1990;  Within  Africa— R- 

1  To  R-17 
Proposed  Effective  Date:  April  1. 1991 

Docket  Numbw:  47341 

Dotephtt  January  7, 1991 
Parties:  Members  of  the  International 
Air  Transport  Auociation 

Subject  South  Atlantic-Africa— R-1  To 
R-13;  South  Atkntic-Europe/Middle 
East— R-14  To  R-33 

Proposed  EffecLve  Date:  April  1, 1991 

Docket  Number  47349 

Date  filed:  January  7, 1991 

Parties:  Members  of  the  International 
Air  Transport  Aseociation 

Subject  Mail  Vota  4S2  (Canada- 
Morocco/Portugal/Spain  fares) 

Proposed  Effective  Date:  March  1, 1991 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

(FR  Doc.  91-1351  Filed  I-IWH.  8:45  am] 

aajjNOCoof  «sio-ss-« 


Notic*  of  Application*  for  Corlfflcates 
OT  raowc  vonwuMiicv  anu  nvvwany 
■nd  Foreign  Air  Cfl^or  Pwinits  mod 
Undor  Sobpwt  Q  during  tho  WmIi 
Endod  January  11. 1991 

The  folk) wing  applications  for 
certificatas  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  Hied  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (Sec  14  CFR 
302.1701  Pt.  seq.).  The  due  date  for 
answers^conformiog  application,  or 
motion  to  aiodify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  47351 

Date  filed:  January  10, 1991. 

Due  Date  for  Answers.  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  February  7, 1901. 
Description:  Application  of  Northwest 

Airlines,  Inc..  pursuant  to  section  401 


of  the  Act  and  subpart  Q  of  the 
Regulations  applies  for  a  new 
certificate  of  public  convenience  and 
necessity  to  permit  it  to  provide 
foreign  air  transportation  between 
New  York,  New  York/Newark,  New 
Jersey  and  Manchester,  United 
Kingdom. 

Pfaylito  T.  Kaylor, 

Chief.  Documentary  Services  Division. 

[FR  Doc.  91-1352  Filed  l-l«-9t;  ft45  ain| 

HLUMQ  COOC  «•10-•^4l 

Fadoral  Aviation  Administration 

Aviation  RutamaMng  Ad^aory 
Committea 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  aviation  rulemaking 
advisory  committee  establishment. 

•tJMMARY:  Notice  is  hereby  given  of  the 
establishment  of  the  Aviation 
Rulemaking  Advisory  Committee.  "Hie 
Administrator  is  the  sponsor  of  the 
committee,  which  will  consist  of 
members  appointed  by  the 
Administrator  as  representatives  of  a 
broad  spectrum  of  the  aviation 
community  The  committee  will  provide 
the  aviation  public  a  means  by  which  to 
have  its  interests  in  aviation  safety 
rulemaking  taken  into  consideration  in 
the  development  of  regulatory  actions. 
The  committee  will  provide  the  FAA 
with  the  benefit  of  obtaining  the  input  of 
affected  parties  before  a  proposal  is 
ever  issued,  thus  enabling  the  agency  to 
produce  better  documents.  The 
functions  of  the  committee  are  solely 
advisory. 

The  Secretary  of  Transportation  has 
determined  that  the  information  and  use 
of  the  committee  are  necessary  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  committee 
and  any  subcommittees  will  be  open  to 
the  public  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act. 

FOR  FURTHEJI  INFORMATION  CONTACT: 

Office  of  Rulemaking  (ARM-1).  800 
Independence  Avenue  SW.. 
Washington,  DC  20591,  Telephone:  202- 
267-9677. 

iMued  in  Washingtoa.  DC  on  January  14. 
1991 

loMph  A.  Hawkin*. 
Acting  Executive  Director.  Aviation 
Rulemaking  Advisory  Cowmittee. 
(FR  Doc  91-1418  Filed  1-10-91.  &4S  am] 

BIUJHG  COOe  4S1»-II-M 


Fadaral  Ralfreod  Adwtinlati  atton 

Petition  for  Examptton  or  Watvar  of 
Compllanca 

In  accordance  with  49  CFR  sections 
211.9  and  211.41,  notice  is  hereby  given 
that  the  Federal  Railroad 

Administration  (FRA)  has  received  a 
request  for  an  exemption  from  or  waiver 
of  compliance  with  a  requirement  of  its 
safety  standards.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  wrriting,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  RSGM-90-10) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  OfRce  of  Chief 
Counsel  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Communications  received  before 
February  26, 1991  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201. 
Nassif  Building.  400  Seventh  Street.  SW  . 
Washingtoa  DC  2059a 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

The  Valley  Railroad  Company 
(Waiver  Petition  Docket  Numbers 
RSGM  90-10  and  SA  90-7) 

The  Valley  Railroad  Company  (VALE) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (48  CFR  part  223)  and 
the  Safety  Appliance  Standards  (49  CFR 
part  231)  for  one  locomotive.  The 
petitioner  operates  a  scenic  railroad  on 
a  13  mile  section  of  track  leased  from 
the  State  of  Connecticut.  The  track  is 
located  in  a  rural  suburban  area.  The 
petitioner  indicates  that  there  has  been 
at  least  one  incident  of  stone  throwing 
by  juveniles,  but  it  did  not  involve  the 
locomotive  nor  were  there  any  injuries. 
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VALE  claiiBft  tiM  H  is  ant  SBsaible  to 
modify  the  vertical  side  atspa  to  meet 
the  requirements  of  part  23^L 

Alexander  Beilroad  CamfKuiyi 
(Waiver  Petition  Docket  Number  RSGM 
90-11) 

Tha  Alexander  Itnbosd  Company 
(ARC)  seeks  a  pennanent  waiver  of 
compliance  with  certain  pirmsiona  of 
the  Safety  Glazing  Standards  (4»  CFR 
part  2231  ^oi  one  locamativa.  The 
petitioner  opeiales  three  lacomotivea 
under  waiver  RSGM  80-70  and  has 
acquired  aa  addiiioiial  Isconotive  ior 
which  tha  w«iv«r  ia  requested  ARC 
statea  that  thai*  have  beea  no  ineidejita 
of  brokcB  wnadawa  as  vondaliam. 

South  Cta^vt  Teaaeaset  EaHraad 
(Waiver  Petitiea  Qockel  Nonber  RSGM 
90-13) 

Tha  So»tk  Ceniral  Tenesaee  Railroad 
(SCTR)  te^  a  pefBfioeB4  %Maivcr  of 
campkance  widi  certain  promaionft  ef 
the  Safety  Gittuafl  Standard  (4&CFR 
part  223]  for  twa  locomotives.  Tha  SCTR 
extends  fram  Hahenwald  to  Dickson. 
Tenoeflacs.  a  distaBce  of  approKimateiy 
52.2  miles.  The  railroad  operaisa  tkrou^ 
sparsely  populated  wooded  or 
agricufluraii  areaa.  The  carrier  repoits 
there  have  taeeft  ao  iofiideQU.  iavoiving 
stoaing  oi  guoshots. 

Lackawaaaa  VaUey  RaHnoad  [Vi^vei 
Petition  Docket  Nuotber  RSGM  90-14} 

The  Lackawaaaa  Valley  Skaiiraad 
(LVAL}  seeks  a  ^exmaDeot  waiver  of 
rnmgUanca  wilh  sextaio  pravisianaof 
tha  Safety  Glazing  SUodards  [49  CFR 
part  223)  for  saa  lecaraative.  The  LVAL 
operates,  on  approxiraately  2&  auJea  of 
track  in  Lackawanna  Coucty. 
Pennaylvaoia.  There  have  been  na 
reports  of  vandalism  nor  iKddenta 
concerning  glazing  according  to  the 
railroad. 

Lake  Superior  Museum  of 
Transportation  (Waiver  fttrtton  Docket 
Number  RSGM  93-15} 

The  Lake  Superior  Mbseom  of 
Transporation  seeks  a  pemanenC 
waiver  of  f'^mplianro  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223J  for  twH> 
locomotives  and  nine  passenger  cars. 
The  museum  collects  and  displays 
historical  locomotives  and  rolling  stock 
and  as  part  of  its  interpretive  program, 
operates  excursion  trains  with  selected 
eqmpment  The  equipment,  which  is 
ownerf  by  several  different  parties,  will 
be  operated  on  several  railroads  in 
certain  areas  of  Minnesota,  Wisconsin 
and  Vfichigan.  The  museum  requests  a 
blanket  waiver  to  cover  their  entire 
scope  of  opecatkm. 

Dekiwan  Coast  Line  Rmkoad 
Company  (Wacrar  PetitiaxL  I>ocket 
Number  RSGM  9§-17) 


Tbe  Ddamwa  Coaat  Liae  Railmd 

Company  (DCUl  aeeka  •  pcnaaBcnt 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing. 
Standards  (49  CFR  part  223]  for  six 
locomotives.  The  DCLR  epeiates  over 
two  branch  lines  totalling  apprBximateJy 
23  miles  in  rara^  areaa  of  sndhcm 
Delaware  serving  the  towna  of  Lewca^ 
Georgetown  and  Milton.  The  carrier 
reports  no  history  of  vandalism  in  8 
years  of  opefstiaB. 

Issued  in  Washington.  DC  on  J&nuary  T4. 
1991. 

PhilOlakszyk. 

Acting  Aaaociata  Admiaistixitar  forSafety. 
[FR  Doc.  9a-iaM  Fifed  Ir-lB-at:  %A&  aaoj 

BiUJNaC 


DEPARTMEHrCF  THE  TREASUfW 


Public  I 

RaquiraraantftSubiBtttad  to  OIIAfor 

Review 

Dated:  January  14,  laH. 

The  Deparltoeirt  of  Treasaay  faaa 
submitted  the  foUovnag  puUic 
information  collection  requirenent^s^  to 
0MB  for  review  and  cleacaace  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubTTris8ion(s)  may  be  obtained  by 
calliag  the  Tceasucy  Bureau  Clearance 
Officer  listed.  Cnmnu'Dto  regardiog  this 
information  collection  should  be 
addreaaed  to  the  0MB  reviewer  liBted 
and  to  ttaa  Treasury  Departaiextl 
Clearance  OffifiH'.Deputinenk  of  the 
TBeaflury,  vaosa  3171.  Treaatiry  Annex, 
1500  PgnafiiWamia  Aveaae,  NW., 
Wadkiagton.  DC  20230. 

Internal  Reveuue  Service 

OMB  Number  1545-0245. 

Form  Number  IRSFbrm  8^7. 

Type  of  Review:  Revision. 

Title:  Environmental  Taxes. 

Description:  Form  6627  is  attaeked  to 
Fonn72ftto  compute  and cdleet tax 
on  petroleum,  chemicals,  isaported 
chemical  substances,  and  ozone- 
depleting  chemicals. 

Re^omdentK  Indhndbaia  arhouaehddB, 
Businesses  d  ntkei  fer-ptofit  Small 
businesses  oresganantkom. 

Estimated  Number  of  Respondents/ 
Kecordkeepers:  i.280. 

Estimated  Burden  /*i/rj  Per 
Respondent /Recerdkeeper: 
Recort&eeping— 2ff  hours,  28  minutes 
Learning  about  the  law  or  the  form — 

22  minutes 
Pcepeiring  the  form — 1  hour,  47 

minutes 
Copying,  assembling,  and  sending  the 
form  to  IRS— 16  minutes 


A«90cncjr  of  BeapemBe:  QaKtedy . 
Estimated  Totnf  RBpertiag/ 

ReaaxxSstepafEaniBf:  Tift.li*  ktsiia. 
Clearaace  Oifior  CaEiick  Shear;  (202) 

5aS-42Kr.  lateTBal  Revoae  Service. 

room  5Sn.  nu  Caistiftrtiaa  Avcaae. 

NW..  WaifenglDB,  DC  20224 
OMB  Reviewer  Mik»  Saadcrhauf.  (202) 

395-6880.  Oi&ce  oi  Maaagement  and 

Budget,  room  3001.  New  Executive 

Office  Building,  Washington.  DC 

20503. 
Lois  K.  IToIIand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  91-1362  Filed  1-18-91.  8:45  am] 

BIUJNO  ( 


Office  of  the  Secretary 


,i-til 
Treasury  Itotas,  Series  E-1M> 

Washingtmi,  fannary  ID,  IWl 

The  Secretary  announced  an  January 
9, 19?1,  that  the  interest  rate  on  the 
notes  designated  Series  E-1998, 
described  in  Department  Qrcular — 
Public  Debt  Schca— Mioi  1-91  d»ted 
January  3. 1991,  will  ba  714  pesceat. 
Interest  on  the  notes  wiU  be  payable  at 
the  rate  ef  T%  pescent  per  aoaum. 
Gerald  Muipby. 
Fiscal  Assistant  Secretary. 
[FR  Doa  91-1353  Filed  1-18-81,  8:45  ami 
BtLum  coaraio-wHi 


Office  of  TbriflSuperviskin 

Connectfeot  Federal  Sav  Inga  ancT  Loan 
Association,  Appofntment  of 
Conaervator 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  ia  sectien 
5(d)(2)  ^)  and  [H)  ef  tke  Home  Owners' 
Loan  Act  tke  OfEica  a<  Thrift 

Supervision  has  duly  appointed  the 
Resolution  Trust  CarperfttioB  as  sole 
Conservator  for  ConnectuaK  Federal 
Savings  and  Loan  Association.  Hartford.. 
Connecticut,  on  January  11, 1991. 

Dated:  Jaouary  15. 1901. 
By  the  Office  of  Thrift  Supcrvisioa. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc.  91^»I2  FHed  l-lB-fl:  8:45  amf 
BtLum  CODF  STKKn-a 


FarVfest  Savings  and  Loan 
Aasociatton;  Appolntraent  ol 
Conservator 

Notice  is  heretjy  given  that,  pursuant 
to  the  autharity  contained  in  section 
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5(d)(2)  (B)  and  (H)  of  the  Home  Owner's 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  FarWest  Savings  and 
Loan  Association.  Newport  Beach, 
California,  on  January  11. 1991. 

Dated:  |anuary  15, 1991. 
By  the  Office  of  Thrift  Supervision. 
NadiM  Y.  Waaliiii«ton. 
Corporate  Secretary. 
(FR  Doc  91-1343  Filed  1-18-91.  8:45  am] 
MUJNO  cooc  (no-oi-M 


MaNbu  Savings  Bank,  FSB,  Costa 
Maaa.  CA;  Appolntmant  of 
Conaarvator 

Notice  is  hereby  given  that,  pursuant 
♦o  the  authority  contained  in  section 
5(d)(2)  (B)  and  (H)  of  the  Home  Owners' 
Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  appointed  the 
Resolution  Trust  Corporation  as  sole 
Conservator  for  Malibu  Savings  Bank, 
FSB.  Costa  Mesa.  California,  on  January 
11.1991. 

Dated:  January  15, 1991. 
By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Waahington. 
Corporate  Secretary. 
[FR  Doc.  91-1344  Filed  1-18-91;  845  am] 

BIUJNO  COOC  (7M-01-M 


City  Savinga,  F.S.B^  Rapiacement  of 
Conaarvator  With  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  City  Savings,  FSB., 
Somerset,  New  Jersey  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on  January 
11,1991. 

Dated:  January  15. 1991 
By  the  Office  of  Thrift  Supervision 
Nadim  Y.  Washington. 
Corporate  Secretary. 
[FR  Doc.  91-1345  Filed  1-18-91;  845  am| 

BIUJNQ  COOC  (TIO-OI-M 


Connecticut  Savinga  and  Li>an 
Aaaodatlon;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section  5 
(d)(2)(A)  of  the  Home  Owners'  Loan  Act, 
the  Office  of  Thrift  Supervision  has  duly 
appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for 
Connecticut  Savings  and  Loan 


Association,  Hartford.  Connecticut,  OTS 
No.  7179,  on  January  11,  1991 

Dated:  January  15,  1991 
By  the  Office  of  TVinft  Supervision. 
Nadina  Y.  Washington, 
Corporate  Secretary. 
(FR  Doc.  91-1339  Filed  1-18-91   B  45  am) 
BIUJNO  COOC  tniMll-M 


General  Federal  Savings  Bank; 
Replacement  of  Conservator  Witii 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  subdivision 
(F)  of  section  5(d)(2j  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  for  General  Federal 
Savings  Bank.  Miami,  Florida,  Docket 
No.  8695,  with  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  the 
Association  on  January  11,  1991. 

Dated:  January  15, 1991. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[FR  Doc  91-1,M6  Filed  1-18-91;  8:45  amj 

WLUNO  COOe  672O-0I 


Malibu  Savings  Bank.  Costa  Mesa,  CA; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authonty  contained  m  section 
5(d)(2)(Cl  of  the  Home  Owners'  Loan 
Act,  the  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Malibu 
Savings  Bank.  Costa  Mesa.  California, 
OTS  No.  7888,  on  January  11. 1991. 

Dated.  Janudry  15,  1991 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 

Corporate  Secretary 

(FR  Doc  91-1340  Filed  1-18-91.  8.45  am) 

BILUMG  COOC  (720-0 1-M 

Royal  Oak  Federal  Savings  and  Loan 
Association,  Randallstown,  MD; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authonty  contained  in  section 
5(d)(2)(A)  of  the  Home  Owners'  Loan 
Act,  tJie  Office  of  Thrift  Supervision  has 
duly  appointed  the  Resolution  Trust 
Corporation  as  sole  Receiver  for  Royal 
Oak  Federal  Savings  and  Loan 
Association.  Randallstown.  Maryland, 
OTS  No.  1999,  on  January  4,  1991. 

Dated,  [anuary  15   1991. 


By  the  Office  of  Thrift  Supervision. 

Nadine  Y,  Wasliington. 

Corporate  Secretary. 

[FR  Doc.  91-1341  Filed  1-18-91;  8:45  am) 

MLLING  COOC  ITSO-OI-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Secretary's  Educational  Aaalstance 
Advisory  Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Secretary's  Educational  Assistance 
Advisory  Committee,  authorized  by  38 
U.S.C.  1792.  will  be  held  on  February  5, 
1991,  from  8:30  a.m.  to  4  p.m.  and  on 
February  6. 1991,  from  8:30  a.m.  to  12 
noon  in  room  1010  of  the  Department  of 
Veterans  Affairs  Central  Office,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  The  purpose  of  the  meeting  will 
be  to  welcome  newly  appointed 
members  to  the  Committee  and  to 
review  the  operation  of  the  Montgomery 
CA  Bill  program. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Celia  DoUarhide,  Executive  Secretary, 
Veterans'  Advisory  Committee  on 
Education  (phone  202-233-2152)  prior  to 
January  29. 1991.  Interested  persons  any 
attend,  appear  before,  or  file  statements 
with  the  Committee.  Statements,  if  in 
written  form,  may  be  filed  before  or 
within  10  days  after  the  meeting.  Oral 
statements  will  be  heard  at  3  p.m.  on 
February  5, 1991. 

Dated:  January  10, 1991 

By  direction  of  the  Secretary. 
Sylvia  Qiavez  Long. 
Committee  Management  Officer 
[FR  Doc.  91-1364  Filed  1-18-91;  8:45  am] 

MLUMQ  COOC  1320-01-11 


Poverty  Threshold 

aoency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

8UMIMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  hereby  giving  notice  of 
the  weighted  average  poverty  threshold 
in  1989  for  one  person  (unrelated 
individual)  as  established  by  the  Bureau 
of  the  Census. 

DATES:  The  1989  poverty  threshold  is  for 
consideration  effective  October  19, 1990, 
the  date  on  which  we  notified  our 
regional  offices  of  such  amount. 
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FOn  FUftTHER  INFORMATtOW  OONTACT: 

Joel  Drembus,  Regulations  StaKtZHB). 
Compensation  and  Pension  Service, 
Veterans  Benefits  Adrnmisfrathin, 
Pepy*""*"*  of  Veterans  Affairs.  810 
Vermont  Avenue  NW.,  Washington.  DC 
20439.  (are)  233-^006. 

8UPPLEMENTABV  INFORMAnOM:  VA 

published  a  final  regulation  amendiag  Sa 
CFR  4.16(a)  in  the  Federal  Register  of 
August  3, 1990.  pages  31579-80.  The 


amendment  provided  that  marginal 
employment  generally  shall  be  deemed 
to  exist  when  a  veteran's  earned  annual 
income  does  not  exceed  the  amount 
establiehed  by  the  BuFeau  oi  ike  CeRsue 
as  the  poverty  threshold  for  one  person. 
V A  neterf  tfrat  the  weighted  average 
poverty  threshold  in  198ff  for  one  person 
(unrelated  individual)  as  eaUbliahed  by 
the  Bureau  of  the  Census  wa&S6i)24  and 
stated  we  would  publish  subsequent 


pawiy  tfnsioUifisuBesas  natfccs  ia 
the  Federal  Register. 

The  Bureau  of  the  Census  recently 
published  the  weighted  average  poverty 

throahnlHa  In  IQftQ  TVip  tKroahnlH  fnr  Qoe 

person  (unrelated  individual)  is  $6,311. 

Dated:  {snuary  Ifl,  1*91. 
Edward  t  Derwimki, 
Seeaataiy  of  Vvtermna  AQmrt. 
[FR  Doc.  91-1363  Filed  1-18-91;  8:45  am) 

BRXMC  CODC  C320-01-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  14 

Tuesday.  January  22,  1991 


This  sectioo  of  the  FEDERAL  REGISTER 
contains  noticas  of  meetings  published 
under  the  "Government  In  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U  S.C.   552b(e)(3) 


CONSUMER  PfWOUCT  SAFFTY 

COMMISSION 

TIMK  AND  OATE  10:00  a.m..  Thursday, 

January  24, 1991. 

location:  Rootn  556,  Westwood 

Towers,  5401  Westbard  Avenue, 

Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Cigarette 

Lighter  NPR. 

The  staff  will  brief  the  Commission  on 
a  notice  of  proposed  rulemaking  (NPR) 
for  a  mandatory  consumer  product 
safety  standard  to  require  disposable 
and  novelty  cigarette  lighters  to  resist 
operation  by  children  less  than  five 
years  old. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
492-5709. 

CONTACT  PERSON  FOR  AOOmONAL 
information:  Sheldon  D.  Butts,  Office 
of  the  Secretary,  5401  Westbard  Ave., 
Bethesda.  MD  20207  (301)  492-6800. 

Dated:  January  17, 1991. 

Shaldoo  D.  Butts, 

Deputy  Secretary. 

[FR  Doc  91-1544  Filed  1-17-01;  12:34  pm] 

BIUJNQ  COOC  OS(-01-M 

FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

agency:  Farm  Credit  Administration. 
summary:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(3)(3)),  of  the 
forthcoming  special  meeting  of  the  Farm 
Credit  Adrninistrabon  Board  (Board). 
DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  23, 1991, 
from  IKX)  p.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board,  (703) 
88»^MX)3,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive.  McLean, 
Virginia  22102-6090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  closed  to 


the  public.  The  matter  to  be  considered 
at  the  meetmg  is: 

Closed  Session* 

•  Pending  Litigation  .^c*.lon, 


'Session  closed  to  the  puDiic-— ex.empt 
pursuant  to  5  U.S.C.  i  552blc)(lOI 

Dated:  lanuary  17,  1991. 
Curtis  M.  Ajiderson. 

Secretary:  Farm  Credit  Administration  Board 
[FR  Doc  91-1539  Filed  1-17-91;  12:19  pm) 
KUJNO  COOC  «7Q»-01-«i 


TENNESSEE  VALLEY  AUTHORITY 

[Meeting  No  1436] 

TIME  AND  date:  10  am.  [F-ST], 

Wednesday.  January  23,  1991 
PLACE:  TV  .A  Knoxville  Office  Complex. 
400  West  Summit  Hill  Drive,  Knoxville, 
Tennessee. 

STATUS:  Open. 

AGENDA:  App.'oval  of  minutes  of  meeting 

held  on  November  Z&,  1990. 

ACTION  tTEMS: 

New  Business 

A — Budget  and  Fmanang 

Al,  TVA  Short-Term  Financing 
Airangements  Through  the  Use  of  the  Book- 
Entry  System  of  the  Federal  Reserve  Banks. 

B — Purchase  Ai^ards 

Bl,  Negotiated  Purchase  Contracts  with 
Industnal  Acoustics  Company,  Inc..  and 
Braden  Manufactunng  for  Combustion 
Turbine  Staci.8  for  Allen.  Colbert.  Gallatin, 
and  [ohnsonviUe  Power  Plants  (Proposal  BS- 
79086B) 

B2.  Two  Indefinite  Quantity  Tenn 
Agreements  with  Valmont  Industnes.  Inc.. 
and  Meyer  Lidustnes  for  Transmission  Line 
Poles  [Request  for  Proposal  8.^-493668) 

83.  Negotiated  Contract  with  Foster 
Wheeler  Energy  Corporation  for  Burner 
Assemblies  for  Colbert  and  [ohnsonville 
Power  Plants  (Negotiation  GB-~912lB) 

C — Power 

Cl.  Arrangements  with  Associated  Electric 
Cooperative.  Inc 

C2.  Ajran^ements  with  Oglethorpe  Power 
Corporation  |OPC)  Providing  for  TVA 
Purchases  from  OPC  and  Interruptible 
Wheeling  by  TVA. 

E — Real  Property  Transactions 

El.  Abandonment  of  Rights  and  Release  of 
Covenants  Affecting  0.06  Acre  of  Noms 
Reservoir  Land  m  Campbel!  Cou.ity,  i 
Teruiessee 

E2.  Sale  of  10-year  Term  Easement 
Affecting  Apprtmmately  10.38  Aces  of 
Pickwick  Re8e."fc  lor  Land  in  Tishomingo 
County.  Mississippi. 


E3.  Ten-year  Lease  Agreement  Affectinj? 
Approximately  5.5  Acres  of  Cherokee 
Reservoir  Land  in  Hamblen  County, 
Tennessee. 

F— Unclassified 

Fl.  Delegation  of  Authority  to  Execute  a 
Membership  Agreement  with  Joint 
Procurement  Corporation. 

F2.  Delegation  of  Authority  to  Execute  a 
Contract  with  Consultants  &  Designers  Inc. 

F3.  Delegation  of  Authority  to  Execute  a 
Contract  with  GLI  Technical  Services,  Inc, 

F4.  Delegation  of  Authority  to  Execute  a 
Contract  with  CDl  Corporation — Southeast. 

F5.  Delegation  of  Authority  to  Execute  a 
Contract  with  Quantum  Resources. 

F6.  Delegation  of  Authority  to  Execute 
Supplement  to  Personal  Services  Contract 
No.  TV-81083V  with  General  Physics 
Corporation. 

F7.  Delegation  of  Authority  to  ELxecute  a 
Contract  with  Aptech  Engineering  Services. 
Inc. 

F8.  Delegation  of  Authority  to  Execute  a 
Supplement  to  Personal  Services  Contract 
No.  TV-73031A  with  ABB  Combustion 
Ejigineering. 

F9,  Delegation  of  Authority  to  Execute  Six 
Personal  Services  Contracts  for  the  Provision 
of  Engineering  and  Technical  Support  for  the 
National  Fertilizer  and  Environmental 
Research  Center. 

FlO.  Filing  of  Condemnation  Cases. 

InfonnatioD  Items 

1.  Amendment  to  the  Rules  and  Regulations 
of  the  TVA  Retirement  System. 

2.  Additional  Recommendation  Resultmg 
from  the  Thirty-eighth  Salary  Policy 
Negotiations. 

3.  Recommendations  Resulting  from  the 
Fifty-fifth  Annual  Wage  Conference  for 
Hourly  and  Annual  Trades  and  Labor 
Ejnployees. 

4.  Delegation  of  Authority  to  Execute 
Supplement  to  Personal  Services  Contract 
No.  TV-ei877V  with  Robert  L  Cloud 
Associates,  Inc. 

5.  Revision  of  Statement  of  Organization  of 
the  Tennessee  Valley  Authonty. 

CONTACT  PERSON  FOR  MORE 
information:  Alan  Carmichael, 
Manager  of  Media  Relations,  or  a 
member  of  his  staff  can  respond  to 
requests  for  information  about  this 
meeting.  Call  (615)  632-6000,  Knoxville, 
Tennessee.  Information  is  also  available 
at  TVA's  Washington  Office  (202)  479- 
4412. 

Dated:  January  16, 1991. 

WUliam  L  Osteen,  Jr., 

Associate  General  Counsel  and  Assistant 

Secretary. 

[FR  Doc.  91-1517  Filed  1-17-91. 12:19  pm] 
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UNPTED  STATES  INSTITUTE  OF  PEACE 

date:  January  24, 1991. 

TIME:  9  a.m.  to  5:30  p.m. 

place:  1550  M  Street  NW..  Washington, 
DC  (ground  floor.  Board  Room). 

STATUS:  Open  session. — (portions  may 
be  closed  pursuant  to  subsection  (c)  of 
section  552(b)  of  title  5,  United  States 
Code,  as  provided  in  subsection 


1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Pub.  L  (98-525). 

agenda:  (Tentative): 

Meeting  of  the  Board  of  Directors 
convened.  Chairman's  Report.  President 
Report.  Committee  Reports. 
Consideration  of  the  Minutes  of  the 
Forty-Fourth  meeting  of  the  Board  of 
Directors.  Consideration  of  grant 
application  matters. 


contact:  Mr.  Gregory  McCarthy, 
Director,  Public  Affairs,  telephone  (202) 
4.'S7-17nO. 

Dated:  January  17. 199^ 
Ms.  Bemice ).  Carney, 

Director  of  Administration.  The  United  States 

Institute  of  Peace. 

[FR  Doc.  91-1506  Filed  1-17-91  8  45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farmer*  Home  Administration 

7  CFR  Parts  1S22,  1924,  1930,  1944, 
1951,  1955,  and  1965 

RIN  0S7S-AA63 

Rural  Cooperative  Housing  Loans 

AOENCV:  Farmers  Home  Administration. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  concerning  rural  cooperative 
housing  loans.  The  action  is  taken 
because  of  changes  in  the 
administration  of  the  program,  the 
necessity  to  explain  aspects  of 
cooperative  housing  which  are  not  now 
covered,  and  the  need  to  eliminate 
certain  requirements  in  the  regulations 
which  are  no  longer  appropriate  and 
whose  continued  requirement  impedes 
the  efficient  administration  of  the 
program.  It  is  also  taken  to  strengthen 
the  Agency's  effort  to  assist  distressed 
communities  and  rural  areas  which  have 
signiPtcant  populations  of  poor  and 
disadvantaged  persons.  The  intended 
effect  is  to  clarify  and  update  the 
regulations  and  provide  needed 
instruction  to  FmHA  field  staff  in  the 
processing  of  rural  cooperative  housing 
preapplications. 

EFFECTIVE  DATE:  February  21. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gail  McCowan.  Loan  Specialist.  Mahi- 
Family  Housing  Processing  Diviston, 
Room  5337,  Sotrth  Agncnlture  Building. 
14th  Street  and  Independence  Avenue, 
SW..  Washington.  DC  20250.  Telephone 
Number  {202)  382-1823. 
SUPPLEMENTARY  INFOmiATION: 

Classification 

This  fma!  rule  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  determined  "non  major."  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  Government 
Agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator.  Farmers  Home 
Administration,  has  determined  that  the 


action  will  not  have  a  significant  arpact 
on  a  substantial  number  of  small  eoUties 
because  the  revisions  provide 
clarification  of  existing  regulations  Bad 
the  annual  volume  of  the  program  ts 
anticipated  to  continue  to  decline. 
FmHA  anticipates  funding 
approximately  5  applications 
nationwide. 

Environmental  Impact  Statemettf 

This  document  has  been  reviewed 
according  to  7  CFR  part  1940.  subpart  G. 
"Environmental  Program."  It  is  tke 
determination  of  FmHA  that  the  actios 
does  not  constitute  a  major  Fedef»l 
action  significantly  affecting  the  quality 
of  the  human  environment  and 
according  to  the  National  Enviroomental 
Policy  Act  of  1969.  Public  Law  91-19(5, 
an  Environmental  Impact  Slatement  js 
not  required. 

Intergovernmental  Review 

This  program/activity  is  hsled  in  the 
Catalog  of  Federal  Domestic  AssMtance 
und^r  No.  10.415  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  part  3015.  subpafi  V.  48 
FR  29112,  June  24,  1983). 

Catalog  of  Federal  Domestic 
Assistance  Titles  and  Numbers:  10.415 
Rural  Rental  Housing  Loans. 

Discussion  of  Final  Rule 

A  proposed  rule  was  published  in  l3ie 
May  18. 1969.  issue  of  the  Federal 
Register  (54  FR  21530).  It  updated  the 
existing  program  of  financing 
cooperative  housing  loans  and  provided 
a  broader  definition  and  explanation  of 
what  constitutes  the  cooperative 
housing  program. 

Comments  on  the  proposed  rule  were 
invited  from  the  public  until  fuly  t?. 
1989.  Five  coraments  were  received  from 
the  public  which  have  been  carefully 
considered. 

One  commenter  recommended  that 
Guide  Letter  1930-2  to  Instructiwi  1930- 
C  be  published  for  public  comment. 
FmHA  uses  this  guide  letter  to  noti% 
borrowers  of  scheduled  servicing  visits. 

One  commenter  recommended  that 
the  term  'management  reserve"  be 
clarified  in  Exhibit  B  so  that  it  refers 
only  to  cooperative  housing.  The  word 
"cooperative"  has  been  added  to  the 
definition  of  Management  Reserve. 

Two  commenters  noted  that  E;diibit  B 
II  c  1  j  of  1930-C  appears  to  allow  the 
agency  to  calculate  income  the  Eamily 
"may"  receive  and  that  the  requiremenl 
to  adjust  income  where  public 
assistance  agencies  adjust  shelter 
payments  is  punitive  and  should  be 
deleted.  Since  this  section  was  not  part 


oT&e  revision,  no  change  is  being  made 
in  this  regard. 

One  commenter  questioned  the  use  of 
the  tvord  "chapter"  in  Exhibit  D  II  T. 
Chapter  is  a  typographical  error;  the 
ward  should  be  "charter." 

One  commenter  suggested  that  the 
terms  'Member"  and  "Member 
Contribution"  be  included  in  the 
defiaitiOQ  section.  "Member"  is  defined 
in  the  main  portion  of  Instruction  1930- 
C:  "Member  Contribution"  means  the 
same  as  "Occupancy  Charge"  which  has 
been  added  to  the  definition  section  of 
Eidobit  B. 

One  commenter  recommended  that 
the  definition  of  "Limited  Equity"  in 
Exhibit  B II  O  be  redefined  for 
darification.  The  term  "Limited  Equity" 
has  been  redefined. 

One  commenter  pointed  out  a 
typographical  error  in  Exhibit  B  II  EE. 
The  first  sentence  should  read:  "RA,  as 
need  ill  this  Exhibit  *  *  *." 

Two  commenters  suggested  the 
lai^uage  of  Exhibit  R  "V  D  b  should  be 
reiwitten  to  omit  the  word  "we."  This 
section  has  been  rewritten. 

One  commenter  recommended  that  a 
definition  of  "occupancy  charge"  be 
iidded  to  Exhibit  B  of  Instruction  1930-C. 
This  definition  has  been  added. 

One  commenter  noted  that  there  are 
many  places  in  Exhibit  B  where  the 
word  "member"  needs  to  be  inserted. 
The  word  "member"  has  been  added  to 
those  sections  which  pertain  to 
cooperative  housing. 

One  Qonmentcr  stated  that  the 
occupants  of  the  housing  complex  must 
bebeve  the  cooperative  is  a  form  of 
hoineownership  in  order  for  self- 
management  to  be  successful.  FmH.'\ 
agrees  that  the  members  must  be 
educated  in  the  workings  of  a 
cooperative  and  that  an  informational 
pamphlet  will  be  distributed  to  each 
proKpective  member  prior  to 
membership  and  that  educational 
programs  will  be  a  part  of  the 
cooperative  structure. 

One  commenter  recommended,  in 
Exhibit  B  VI  B  1  c.  that  occupants  be 
required  to  move  from  the  cooperative 
whenever  their  incomes  exceed  the 
published  eligibility  income  limits  in 
order  to  retain  the  project  as  low-income 
housing.  The  Housing  Act  exempts 
cooperative  members  from  income  limit 
restrictions  after  membership  has  been 
achieved;  the  agency  is  prohibited  from 
forcing  the  members  to  move  because  of 
their  incomes. 

One  commenter  asks,  in  Exhibit  B  VI 
B6  a,  that  if  an  ineligible  is  living  in  a 
cooperative  unit,  would  that  person  be 
leasing  tbe  unit  or  be  considered  an 
ineligible  member.  FmHA  feels  that  it  is 
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understood  that  if  an  ineligible  person  is 
allowed  to  live  in  a  cooperative  unit  in 
order  to  protect  the  financial  interest  of 
the  Government,  that  person  would  rent 
the  unit  from  the  cooperative  under  a 
standard  form  of  rental  lease  and  in 
accordance  with  ineligibility  provisions 
of  Exhibit  B  VI  B  6  a. 

One  commenter  recommends  that  a 
cooperative  newsletter  be  published  bi- 
monthly or  quarterly  rather  than 
monthly  as  required  by  Exhibit  B  VIII  F 
8  j.  FmHA  views  the  newsletter  as  a 
means  for  the  board  to  keep  the 
membership  informed  on  issues 
affecting  the  well-being  of  the 
cooperative  neighborhood.  FmR,^  feels 
it  is  important  for  the  members  to 
communicate  and  the  newsletter  is  one 
of  the  best  ways  of  making  sure 
everyone  knows  what  is  going  on  in  the 
cooperative. 

One  commenter  recommended,  in 
Exhibit  B  XIII  B  2  d,  that  funds  which 
are  left  in  the  general  operating  account 
at  the  end  of  the  fiscal  year  be  used  by 
the  cooperative  to  offset  later  years' 
operating  deficiencies  or  as  a  carry-over 
to  cover  unexpected  expenses.  Any 
funds  remaining  in  the  operating 
account  is  considered  excess  income 
and  will  be  allocated  to  each  member 
and  deposited  in  an  interest-bearing 
patronage  capital  account  in  keeping 
with  the  cooperative  housing  concept. 
One  commenter  noted  a  conflict  in 
Exhibit  B  XIII  B  2  e  2  of  Instruction  1930- 
C  that  states  no  interest  earned  on 
membership  fee  deposits  will  accrue  to 
the  owner.  This  is  contradictory  to  what 
was  intended  and  has  been  changed  to 
eliminate  the  reference  to  membership 
fee  deposits. 

One  commenter  recommended  that  a 
written  management  agreement  be 
required  between  a  cooperative  adviser 
and  the  cooperative  board.  FmHA 
agrees  with  this  recommendation  and 
has  changed  Exhibit  B-2  1  to  include 
this  requiremenL 

One  commenter  recommended  that 
since  the  word  '"cooperative"  can  be 
used  both  as  a  noun  and  an  adjective, 
the  language  of  Exhibit  B  III  E  5  6  should 
be  changed  to  clarify  the  the  proper 
usage.  FmHA  feels  that  the  use  of  the 
word  "cooperative"  is  clearly 
understood  as  written. 

Two  commenters  recommended  that 
the  word  "we"  be  explained  in  Exhibit  B 
V  2  b.  The  language  of  this  section  has 
been  changed  to  eliminate  the  word 
"we." 

One  commenter  recommended  that 
the  language  of  Exhibit  B  VI  B  1  c  be 
changed  to  refer  specifically  to  RCH 
projects  and  members.  The  only  portion 
of  the  section  which  is  applicable  to 
RCH  is  clearly  stated. 


One  commenter  requested 
clarification  of  Exhibit  B  VI  B  6 
regarding  the  term  of  residence  of 
ineligibles  in  a  cooperative  unit  and  if 
that  ineligible  person  can  become  a 
member  of  the  cooperative.  The  section 
states  that  an  ineligible  may  rent  for  a 
period  not  to  exceed  a  year  and  that 
only  eligible  persons  may  become 
members  of  a  cooperative. 

One  commenter  recommended  that 
Exhibit  B  VI  C  2  incorporate  eligibility 
for  membership  as  part  of  1930-C  since 
cross  references  to  other  regulations  are 
very  unwieldy.  FmHA  feels  that  the 
references  are  needed  to  complete  the 
entire  package  and  that  the  duplication 
of  texts  required  to  eliminate  cross 
referencing  is  unnecessary. 

One  commenter  suggested  Exhibit  B 
Vin  B  and  B  3  be  revised  to  refer  clearly 
to  requirements  for  RCH  projects.  FmHA 
feels  that  the  types  of  clauses  required 
for  RCH  projects  is  clear  as  written. 

One  commenter  recommended  that 
Exhibit  B  VIII  B  5  be  clarified  to  state 
that  projects  operate  under  Plan  11, 
leases  or  occupancy  agreements  do  not. 
The  language  of  this  section  has  been 
changed  to  include:  "For  leases  or 
occupancy  agreements  in  projects  which 
are  operating  under  Plan  II  Interest 
Credit  Only." 

One  commenter  pointed  out  the  use  of 
the  word  "term"  twice  in  Exhibit  B  VIII 
C  21  is  used  tvnce  with  two  different 
meanings.  The  word  "term"  in  both 
cases  refers  to  length  of  time,  however, 
the  second  "term"  has  been  changed  to 
"prior  notice.'" 

One  commenter  suggests  that  the 
contents  of  Exhibit  B  VIII  F  8  j  are  areas 
that  should  be  provided  to  tenants 
before  they  move  in  and  that  a  monthly 
newsletter  should  be  considered  as  part 
of  project  operations  not  of  rules.  FmHA 
has  already  specified  the  subject  of  a 
newsletter  as  an  operating  activity  in  its 
loanmaking  instruction  1944-E. 

One  commenter  states  that  Exhibit  B 
VIII  G  3  refers  to  a  Membership  Fee 
Account  which  should  be  defined  in 
§  1930.201.  FmHA  does  not  feel  that  a 
definition  is  needed  since  section 
Exhibit  B  VIII  G  clearly  describes  the 
meaning  of  the  term  and  since  ""security 
deposits"  is  not  defined,  we  did  not  feel 
a  separate  definition  was  warranted. 

One  conjmenter  suggested  that 
Exhibit  B-1 12  and  17  should  be  clarified 
to  state  "In  RCH  projects  *  *  '."FmHA 
feels  the  meaning  is  already  clear, 
however,  the  term  "RCH"  has  been 
added. 

One  commenter  suggested  that 
Exhibit  B-1  18  d  either  has  an  error  or  is 
proposing  kickbacks  to  the  board  from 
the  adviser.  The  sentence  should  read: 
"In  the  case  of  a  cooperative,  describe 


the  amount  of  compensation  to  be  paid 

to  the  adviser  by  the  board." 

One  commenter  recommended  that 
RRH  and  RCH  should  be  in  separate 
sections  in  Exhibit  B-1  1  FmHA  feels 
the  intent  of  the  section  is  clear  as 
written. 

One  commenter  pointed  out  Exhibit  C 
VT  C  1  b  will  change  further  when 
amended  by  the  1988  housing  legislabon 
regarding  rent  increases  for  projects 
approved  after  1983.  FmHA  notes  the 
comment. 

One  commenter  recommended  Exhibit 
F  be  revised  in  all  affected  sections  to 
provide  clarity  by  separating  RRH  and 
RCH  into  two  subsections.  FmHA  feels 
this  section  provides  the  necessarj' 
clarity  as  written. 

Two  commenters  requested  what 
criteria  wiU  be  used  to  determine  that  a 
person  is  suited  or  not  suited  to  live  in  a 
cooperative  as  stated  in  Exhibit  F  A-4.  It 
is  up  to  the  board  to  determine  whether 
a  prospective  member  is  willing  to 
accept  the  role  of  cooperative  housing 
member,  a  role  which  is  defined  in  an 
information  pamphlet  distributed  to  the 
person  prior  to  signing  up  for 
membership. 

Two  commenters  recommend  that 
monthly  meetings  be  suggested,  not 
prescribed,  in  Exhibit  F  C  1  so  that 
mandating  unnecessary  meetings  will 
not  discourage  involvement.  FmHA  feels 
that  it  is  necessary  to  the  board  to  meet 
monthly  to  discuss  issues  and  to 
communicate  with  the  committee 
chairmen. 

One  commenter  noted  that  Instruction 
1944-E  does  not  provide  for  resident 
training  other  than  for  the  treasurer  and 
that  the  management  plan  should 
require  a  design  for  initial  and  ongoing 
training.  FmHA  feels  that  training  will 
be  very  critical  to  the  success  of  the 
cooperative  and  intends  that  provisions 
for  adequate  training  programs  be  part 
of  the  initial  preapplication  package 
Language  to  reinforce  this  position  has 
been  added  to  §  1944.212(kl  of 
Instruction  1944-E  and  to  Exhibit  B-1  of 
Instruction  1930-C. 

One  commenter  pointed  that  there 
seems  to  be  no  valid  reason  for 
processing  RCH  applications  at  the 
National  Office.  Because  of  the  newness 
of  this  concept  and  the  complexity 
associated  with  the  initial  formation  of  a 
cooperative  structure  FmH.A  feels  that 
it  is  vitally  important  that  the  proposals 
receive  as  much  assistance  from  FmHA 
as  possible. 

One  commenter  recommended  that 
§1944  211(a)(6)  include  "'consumer 
cooperative"  in  the  third  sentence  to 
make  it  consistent  with  §  1944.213la)(l), 
The  reference  to  "consumer 
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cooperative"  has  been  added  to  the 
section. 

One  commenter  pointed  out  that 
§  1944.211(a)(6)  ehminates  the  use  of  a 
letter  of  credit  as  published  in  the 
Federal  Register  for  comment  on  April 
11. 1989.  The  draft  regulation  containing 
the  letter  of  credit  provision  was  in 
process  at  the  same  time  as  this 
regulation;  its  implementation  came  too 
late  to  be  included  in  the  printing  of  this 
draft.  The  letter  of  credit  provision  has 
since  been  added  to  this  version  of  the 
regulation. 

One  commenter  pointed  out  that 
§  1944.212(b)(7)(ll)  should  have  been 
§  1944.212(b)(7)(ii).  Corrected. 

One  commenter  favorably  commented 
on  the  requirement  that  life  cycle  costs 
be  considered  in  evaluating  projects  for 
cost  containment  purposes.  Noted. 

One  commenter  noted  that 
§  1944, 215(b)(2)  was  not  changed  to 
allow  the  construction  of  detached  units 
for  cooperative  projects  in  keeping  the 
intention  of  the  law.  FmHA  felt  that  cost 
containment  practices  would  be  better 
served  by  constructing  only  multi-family 
units;  however,  the  language  has  been 
changed  to  allow  the  construction  of 
single  family  units. 

One  commenter  suggested  that  the 
language  of  S  1944.215(a]  be  rewritten  to 
omit  the  word  "us."  The  section  has 
been  rewritten. 

One  commenter  expressed  the 
preference  for  multi-family  units  for  cost 
containment  reasons.  Noted. 

One  commenter  questioned  the  need 
for  handicapped  units  in  a  cooperative 
housing  complex  since  that  provision  is 
not  required  in  a  single  family  home  if 
the  owner  is  not  in  need  of  handicap 
facilities.  FmHA  agrees  that  the  need  for 
handicap  facilities  will  be  known  in  the 
initial  planning  for  the  housing  and  that 
provision  can  be  made  for  a  handicap 
unit  at  that  time;  therefore,  the  language 
has  been  changed  to  delete  this 
requirement. 

One  commenter  recommended  that 
the  reference  to  Instruction  1965-B  not 
be  dropped  in  J  1944.215(e)  in  discussing 
the  agreement  by  borrowers  to  refinance 
when  able.  Since  reference  to  1965-B 
was  not  dropped  with  this  revision,  no 
change  is  being  made. 

One  commenter  pointed  out  that  since 
members  of  a  cooperative  have  no 
maximum  income  limit  once  they  are 
initially  determined  eligible,  refinancing 
could  become  more  valid  and  may  need 
to  be  stressed.  Not  all  members' 
incomes  will  exceed  the  income  limits. 
One  com.menter  recommended  that 
since  cooperative  housing  is  a  form  of 
homeownership,  cooperative  regulations 
should  be  separate  and  distinct  from  the 
rental  housing  regulations. 


Consideration  was  given  to  separate 
regulations  but  because  so  many 
provisions  of  the  rental  regulations 
pertain  to  cooperative  as  well,  it  was 
felt  that  the  expense  and  duplication 
were  not  justified. 

One  commenter  noted  that 
S  1944.215(j)(4)  states  that  cooperative 
members  must  have  sufficient  income  to 
pay  their  management  reserve  charge 
and  that  RA  will  not  be  used  for  this 
purpose.  FmHA  does  not  feel  that  the 
Government  should  be  subsidizing  the 
equity  to  be  received  by  a  cooperative 
member  and  that  the  member  needs  to 
accept  financial  responsibility  for 
providing  the  reserve  payment. 

One  commenter  recommends  that 
clarification  be  given  for  the  term 
"management  reserve  charge."  This 
term  has  been  added  to  the  definitions 
section. 

One  commenter  felt  that  because 
persons  who  will  participate  in 
cooperative  developments  are  chosen  in 
advance,  the  site  of  the  project  should 
not  be  constrained  by  the  present 
section  515  location  requirements  as 
outlined  in  S  1944.215(j)(4).  Even  though 
the  members  of  the  cooperative  are 
willing  to  accept  alternate  locations  to 
those  defined  by  regulations,  FmHA 
must  consider  that  the  project  may  at 
some  future  time  convert  to  a  rental 
housing  project.  Also,  being  some  miles 
from  needed  services  may  prove  to  be  a 
hardship  for  cooperative  members. 

Two  commenters  felt  that  the 
residents'  awareness  of  ownership 
responsibility  created  by  the  investment 
and  limited  equity  position  of  a 
cooperative  makes  RCH  developments 
ideal  for  scattered  site  projects.  FmHA 
feels  that  scattered  sites  would 
definitely  have  an  adverse  impact  on  the 
cooperative  operation  in  that  the 
members  are  the  ones  responsible  for 
cutting  the  grass,  painting,  and  other 
maintenance  tasks.  Having  to  move  the 
equipment  around  the  community  is 
unnecessary.  The  concept  of  "neighbor 
helping  neghbor"  would  be  lost  in  such 
an  atmosphere  also. 

Two  commenters  felt  that  there  is  no 
sound  reason  to  exclude  RCH  from  the 
ranking  criteria  of  S  1944.231(a)(4).  The 
ranking  criteria  is  expressly  designed  for 
selecting  areas  of  greatest  need  for 
rental  housing  units  and  was  never 
intended  to  cover  cooperatives  which 
are  a  form  of  homeownership.  FmHA 
feels  that  comparing  rental  with 
cooperatives  would  be  comparing 
apples  with  oranges. 

Two  commenters  felt  that  cooperative 
developers  should  be  allowed  to 
compete  for  the  larger  section  515 
allocation  without  being  limited  to  a 
small  pool  at  the  national  level.  The 


motivation  for  reserving  funds  in  the 
National  Office  was  to  insure  the 
availability  of  funds  for  the  limited 
number  of  cooperative  loans 
anticipated.  This  language  has  been 
changed  to  refer  to  subpart  L  of  part 
1940. 

One  commenter  suggested  that  the 
paragraph  reference  §  1944.231(b)(5)(i) 
should  be  §  1944.231(b)(4)(i).  The 
paragraph  reference  is  correct  as 
printed. 

One  commenter  does  not  see  how  the 
restrictive  use  language  of 
S  1944.236(b)(5)  is  applicable  to 
cooperatives  since  members  cannot  be 
required  to  move  out  once  their  incomes 
exceed  the  published  limits.  Not  all 
cooperative  members  will  exceed  the 
income  limits  during  their  period  of 
membership. 

One  commenter  stated  that  neither  the 
current  instruction  nor  the  revision 
detail  what  is  required  in  a  subsequent 
loan  docket.  Since  this  revision  does  not 
address  the  material  required  for  a 
subsequent  loan,  no  change  is  being 
made  in  this  regard. 

One  commenter  noted  that 
§  1944.237(a)  withdraws  the  provision 
for  equity  loans  which  was  published  for 
effect  in  the  Federal  Register  on  April 
22, 1988.  This  section  was  published  to 
remove  the  reference  to  RRH  in  the  first 
sentence  and  not  the  provision  for 
equity  loans.  Inadvertently  a  portion  of 
the  paragraph  was  omitted.  ] 

One  commenter  felt  that  the  first   | 
sentence  of  §  1944.239  should  read:    [ 
"Any  tenant/member  or  applicant 
*  *  *"  The  language  of  this  section  has 
been  changed  to  include  the  reference  to 
"member." 

One  commenter  felt  that  applicants 
should  be  authorized  to  initiate 
exception  request  now  reserved  to  State 
Directors  or  the  Assistant  Administrator 
for  Housing  as  outlined  in  §  1944.240. 
Since  this  revision  did  not  address  the 
exception  criteria,  no  change  is  being 
made  in  this  regard. 

One  commenter  felt  that  Exhibit  A  II  3 
and  4  should  be  restated  in  a  new 
paragraph  4  (a)  and  (b)  and  should  read: 
"For  Rural  Housing  Cooperative  Projects 
Only."  FmHA  feels  that  paragraphs  3 
and  4  cleariy  state  that  they  are 
applicable  to  cooperative  projects  only 
and  are  understandable  as  written. 

One  commenter  asked  if  market 
studies  are  required  for  20  or  more 
cooperatives  units;  the  language  is 
unclear  in  Exhibit  A  IV  B-6.  That 
section  refers  to  Exhibit  A-7  which 
states  that  market  studies  are  required 
for  20  or  more  rental  units  and  that 
feasibility  for  cooperatives  will  be 


^ 


evidenced  by  the  names  and  addresses 
of  prospective  members. 

One  commenter  pointed  out  the  word 
"tenants"  is  not  needed  in  Exhibit  A  IV 
B  16  (1).  The  word  "tenants"  has  been 
deleted. 

One  commenter  suggested  that 
patronage  capital  be  posted  to  members' 
accounts  monthly  in  the  event  a  member 
terminates  membership  prior  to  the  end 
of  the  year.  Exhibit  A  IV  B  19  has  been 
changed  to  specify  the  posting  of 
accounts  monthly  to  cover  this 
eventuality. 

One  commenter  questioned  whether 
the  cooperative  would  have  a  separate 
account  for  management  fees.  Exhibit  A 
IV  B 19  states  that  a  separate  account 
will  be  maintained  for  the  management 
reserve  payments. 

One  commenter  observed  that  Exhibit 
A-8  referenced  in  Exhibit  A  IV  A  should 
be  Exhibit  A-9.  The  reference  has  been 
corrected. 

One  commenter  questioned  why  a 
membership  fee  be  refunded  when  the 
membership  in  the  cooperative  is 
terminated  as  allowed  in  Exhibit  A  IV  B 
3  d.  The  nature  of  a  cooperative  is  such 
that  membership  fees  are  refunded  at 
the  time  membership  is  terminated  just 
as  security  deposits  are  refunded  to 
rental  tenants. 

One  commenter  suggested  that  the 
second  sentence  of  Exhibit  A  VI  B  5  a 
should  apparently  include  the  words 
"consumer  cooperative."  The  words 
"consumer  cooperatives"  have  been 
added. 

Two  commenters  supports  the  concept 
of  adviser  to  the  board  but  believes 
Exhibit  A  IV  B  18  should  be  clarified  to 
permit  the  adviser  to  be  either  a  person 
or  an  organization.  The  language  of  this 
section  states  "member  (or  members)" 
and  was  intended  to  allow  organization 
involvement;  however,  the  section  has 
been  changed  to  specifically  state 
organization  involvement  based  on  the 
provision  that  one  individual  will  have 
sole  responsibility  as  adviser  in  order  to 
eliminate  confusion  and  to  prevent  one 
person  from  countermanding  another's 
instructions. 

One  commenter  observed  that  Exhibit 
A  IV  8  a  states  that  projects  which  have 
more  than  five  units  have  the  services  of 
an  architect  which  is  in  conflict  with 
1924-A  which  states  projects  of  more 
than  four  units  must  have  the  services  of 
an  architect.  The  language  of  this 
section  has  changed  to  specify  four 
units. 

One  commenter  asked  where  are  the 
Guidelines  for  Understanding  the 
Principles  of  Cooperative  Housing 
referenced  in  Exhibit  A-4.  The 
guidelines  do  not  quote  regulation  or 


law  and  were  not  published  for 
comment. 

One  commenter  questioned  (1)  Would 
not  Form  1944-38  more  appropriately 
provide  feasibility  information  and  (2) 
what  ratio  of  eligible  prospective 
members  to  units  will  be  considered 
adequate  for  feasibility  purposes?  (1) 
Form  1944-38  is  intended  to  be  used  as  a 
formal  membership  application  and 
entails  the  disclosure  of  credit  history, 
etc.,  of  the  person  applying.  FmHA  does 
not  see  the  necessity  for  obtaining  this 
much  in-deplh  information  from  the 
potential  member  at  this  stage  of  the 
process.  (2)  FmHA  anticipates  the 
cooperative  would  wish  to  obtain  the 
names  of  all  persons  interested  in 
membership. 

One  commenter  recommended  that 
Article  Twelve  of  Exhibit  C  be  modified 
to  reflect  the  possible  dissolution  of  the 
cooperative  after  the  term  of  the  loan 
plus  five  years  to  provide  an  option  for 
the  members  to  dissolve  the  cooperative 
rather  than  transferring  all  assets  to  a 
non-profit  or  municipal  corpwration.  The 
Articles  of  Incorporation  are  written  in 
this  manner  to  maintain  the  project  in 
the  program  and  available  to  low- 
income  persons. 

One  commenter  stated  that  the  word 
"subsequent"  in  section  2.02  of  Exhibit 
D-1  is  not  clear  and  seems  to  apply  to 
the  approval  of  all  applications,  not 
"subsequent"  ones.  This  provision 
covers  those  applications  received  after 
the  cooperative  has  been  incorporated 
and  in  operation.  The  section  has  been 
rewritten  to  provide  clarity. 

Two  commenters  recommended 
section  2.07  of  Exhibit  D-1  be  amended 
to  include  the  appeal  procedures.  The 
section  has  been  changed  to  include  a 
reference  to  FmHA's  appeals 
procedures. 

One  commenter  recommended  that 
section  2.08  of  Exhibit  D-1  be  amended 
to  make  provision  for  an  occupancy 
agreement  longer  than  the  slated  three 
years  when  extended  occupancy  is 
anticipated.  The  bylaws  do  not  state  the 
length  of  membership.  Reference  to  the 
term  of  membership  has  been  changed 
in  section  4.01  of  Exhibit  I. 

One  commenter  suggested  that  section 
4.16  of  Exhibit  D-1  should  not  be  in  the 
bylaws  since  it  does  not  describe  the 
objectives,  membership,  organization 
and  management  of  the  cooperative  and 
should  be  included  in  requirements  for 
the  management  plan,  along  with 
Exhibit  E.  FmHA  looks  upon  the  role  of 
the  adviser  as  being  part  of  both 
organization  and  management  of  the 
cooperative.  We  agree  that  the 
provisions  of  Exhibit  E  may  be  inserted 
into  the  management  plan;  however,  a 


separate  instrument  such  as  this  will 
serve  as  a  handout  to  potential  advisers 

One  commenter  stated  that  section 
6.01  of  Exhibit  D-1  is  printed  twice  but 
with  different  content  each  time.  The 
first  version  of  that  section  was 
inadvertently  printed;  the  second 
version  contams  the  correct  text. 

One  commenter  recommended  that 
the  term  "elected"  in  section  9.01  of 
Exhibit  D-1  be  changed  to   approved." 
The  term  "elected"  has  been  changed  to 
"approved." 

Two  commenters  felt  tht  Exhibit  E  is 
degrading  m  tone  and  content  and 
creates  a  new  social  class  called  "low- 
income  and  minority  persons"  The 
language  of  this  section  has  been 
changed  to  delete  reference  to  "minority 
persons. " 

One  commenters  asked,  in  response  to 
Exhibit  H  5  (b),  if  FmHA  is  looking  at 
502  type  credit  eligibility,  credit  reports, 
etc?  Form  1944-38.  adapted  from  the 
single  family  application,  will  be  used  to 
gather  the  financial  and  household 
information  needed  to  make  a 
determination  of  eligibility 

One  commenter  pointed  out  that 
Article  1.02  of  Exhibit  I  appears  to 
conflict  with  the  Tenth  Article  of  Exhibit 
C  in  that  this  section  states  that  the 
amount  of  occupancy  charge  required 
for  payment  on  the  principal  of  the 
mortgage  will  be  credited  as  capital 
contribution  by  the  members.  The 
amount  of  the  occupancy  charge 
required  for  payment  on  the  mortgage  is 
a  capital  contribution  and  is  not 
refundable  to  the  member  Other 
portions  of  the  occupancy  charge  not 
required  for  the  mortgage  payment  or 
other  capital  expenditures  is  considered 
the  patronage  capital  or  equity  of  the 
member  and  is  in  agreement  with  the 
Tenth  Article  of  Exhibit  C. 

One  commenter  found  the  language  of 
the  second  sentence  of  section  7,01  of 
Exhibit  I  to  be  confusing.  This  sentence 
has  been  changed  to  read,  "Under  this 
agreement  the  Member  shall  be  liable 
for  the  conduct  of  the  sublessee," 

One  commenter  was  concerned  with 
the  term  "threatened  breach  "  contained 
in  section  13.02  of  Exhibit  I,  The  term  "or 
threatened  breach  "  has  been  deleted 
from  the  section. 

Two  commenters  stated  that  section 
18  01  of  Exhibit  1  allows  the  cooperative 
to  charge  a  late  fee  charge  even  if  the 
member  is  paying  more  than  30  percent 
of  income  for  shelter  costs  The 
commenter  also  recommended  that  a 
schedule  for  late  charges  and  reasons 
for  forgiveness  should  be  clearly  stated 
in  the  Exhibit,  Unless  prohibited  by 
state  law.  it  is  generally  customary  to 
charge  a  late  fee  irrespective  of  the 
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amount  of  rent  or  occupancy  charge 
being  paid  to  be  used  88  a  deterrent 
against  chronic  tardiness  since  the 
cooperative  will  need  all  occupancy 
charge  payments  on  time  in  order  to 
meet  its  expenses.  Additional  language 
has  been  added  to  this  section  to  cover 
the  amount  of  late  fee  and  a  provision 
that  allows  forgiveness. 

One  commenter  felt  that  the  need  to 
unwind  accounts  of  an  RCH  project 
when  transferred  for  the  purpose  of 
becoming  rental  housing  will  require 
more  than  S  1965.65(a)(3)  and 
recommended  that  servicing  regulations 
be  developed  and  published  for 
comment.  When  a  cooperative  is 
transferred  to  rental  status  the  only 
account  which  may  pose  some  difficulty 
would  be  the  patronage  capital  account 
and  that  account  would  be  empty  at  that 
point  since  the  memt)er8  receive  all 
patronage  capital  due  them  when 
membership  is  terminated.  All  other 
accounts  can  be  handled  per 
S  1965.65(c)(3).  The  words  "and  RCH  (as 
applicable)"  have  been  added  to 
S  1965.65(c)(3)  to  clarify  how  accounts 
will  be  handled  in  a  transfer. 

General  Information 

This  action  is  being  taken  to  include 
in  subpart  E  of  7  CFR  part  1944 
provisions  for  the  financing  of 
cooperative  housing  loans  formerly 
contained  in  subpart  F  of  7  CFR  part 
1822.  Rural  Cooperative  Housing  Loans, 
which  is  being  removed. 

List  of  subjects 

7  CFR  Part  1822 

Aged,  Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgages, 
Nonprofit  organizations.  Rent  subsidies, 
Rural  housing. 

7  CFR  Part  1924 

Housing  standards,  low  and  moderate 
income  housing,  rural  areas. 

7  CFR  Part  1930 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental. 
Reporting  requirements. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Handicapped.  Loan 
programs — Housing  and  community 
development,  Low  and  moderate  income 
housing — Rental.  Mobile  homes. 
Mortgages.  Nonprofit  organizations, 
Rent  subsidies.  Rural  housing. 


7  CFR  Part  1951 

Account  servicing,  Low  and  moderate 
income  housing  loans — Servicing. 
Mortages. 

7  CFR  Part  1955 

Government  property.  Loan 
programs — Agriculture.  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing. 

7  CFR  Part  1965 

Low  and  moderate  income  housing — 
Rental. 

Therefore  chapter  XVIII.  title  7.  Code 
of  Federal  Regulations,  is  amended  as 

follows: 

PART  1822— RURAL  HOUSING  LOANS 
AND  GRANTS 

1.  The  authority  citation  for  part  1822 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  F— Rural  Cooperative  Housing 
Loans 

§§  1822^31  through  1822J45  (Subpart  F) 
[Removed  and  Reserved  L 

2.  Subpart  F  (consisting  of  §§1822.231 
through  1322.245)  of  part  1822  is 
removed  and  reserved. 

Subpart  G— Rural  Housing  Site  Loan 
Policies,  Procedures,  and 
Authorizations 

3.  Section  1822.272  is  revised  to  read 
as  follows: 

§  1822.272    Approval  or  disapproval  of  a 
loan. 

The  provisions  of  part  1944.  subpart  E 
of  this  chapter  will  be  followed. 

PART  1924— CONSTRUCTION  AND 
REPAIR 

4.  The  authority  citation  for  part  1924 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1980;  42 
use.  2942;  5  U.S.C.  301;  sec.  10,  Pub.  L.  93- 
357,  88  Stat  392;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  C— Planning  and  Performing 
Site  Development  Work 

5.  Exhibit  C  of  subpart  C  is  amended 
by  revising  paragraphs  I  E  and  the 
introductory  text  of  I  G  to  read  as 
follows: 

Exhibit  C — Checklist  of  Visual  Exhibits  and 

Documentation  for  RRH.  RCH.  and  LH 

Proposals 

«         •         «         •         * 

I  *  '  • 

E    Market  survey.  A  market  survey  will  be 
submitted  in  accordance  with  the 


requirements  of  the  respec     e  loan  program 
as  indicated  in  part  1944,  subparts  D  and  E  of 
this  chapter. 
•         •         •         *         * 

G    Other  The  applicant  will  need  to 
submit  any  additional  information  that  may 
be  needed  as  indicated  in  subpart  D  or 
Exhibit  A-7  of  subpart  E  of  part  1944  of  this 
chapter  This  may  include  but  is  not  limited 
to: 


PART  1930— GENERAL 

Subpart  C— Management  and 
Supervision  of  Multiple  Family  Housing 
Borrowers  and  Grant  Recipients 

6.  The  authority  citation  for  part  1930 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  5  U.S.C.  301;  17 
CFR  2.23;  7  CFR  2.70. 

7.  Section  1930.101  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
(d)  and  (e);  by  revising  paragraph  (b); 
and  by  adding  a  new  paragraph  (c)  to 
read  as  follows: 

§  1930.101    General. 
«         •         •         •         • 

(b)  Rural  Rental  Housing  (RRH)  and 
congregate  housing. 

(c)  Rural  Cooperative  Housing  (RCH). 
.        •        •        •        • 

8.  Section  1930.102  is  revised  to  read 
as  follows: 

§  1930.102    Definitions. 

(a)  Adviser  to  the  Board.  An 
individual  or  organization  who  will 
work  with  and  provide  guidance  to  a 
cooperative  board. 

(b)  Borrowers.  "Borrowers"  means 
owners  who  may  be  individuals, 
partnerships,  cooperatives,  trusts,  public 
agencies,  private  or  public  corporations 
and  other  organizations  and  who  have 
received  a  loan  or  grant  from  FmHA  for 
LH,  RRH,  RCH.  or  RHS  purposes. 

(c)  Consumer  cooperative.  A 
corporation  which — 

(1)  Is  organized  under  the  cooperative 
laws  of  a  State  or  Federally  recognized 
Indian  tribe; 

(2)  Will  own  and  operate  the  housing 
on  a  cooperative  basis  solely  for  the 
benefit  of  the  members; 

(3)  Will  operate  at  cost  and,  for  this 
purpose,  any  patronage  refunds  accruing 
to  members  in  accordance  with  subpart 
E  to  part  1944  of  this  chapter  will  not  be 
considered  gains  or  profits;  and 

(4)  Will  restrict  membership  in  the 
housing  to  eligible  persons  and,  to  any 
extent  the  cooperative  and  FmHA 
permit,  to  others  in  special 
circumstances. 

(d)  District  director.  For  tne  purpose 
of  this  subpart,  the  term  also  includes 
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the  Assistant  District  Director,  and  other 
qualified  District  Staff  who  may  be 
delegated  responsibilities  according  to 
§  1930.143  of  this  subpart  and  the 
provisions  of  FmHA  Instruction  2006-F 
which  is  available  in  any  FmHA  office. 
In  the  case  of  LH  loans  still  being 
serviced  in  the  County  Office,  this 
definition  also  includes  qualified  County 
Office  staff.  This  definition  also  includes 
the  Area  Loan  Specialists  in  Alaska, 
Island  Directors  in  Hawaii.  Directors  of 
Western  Pacific  Territories,  and  other 
qualified  staff  members  in  Alaska, 
Hawaii,  and  Western  Pacific  Territories, 
respectively. 

(e)  FmHA.  "FmHA"  means  the  United 
States  of  America  acting  through  the 
Farmers  Home  Administration:  it 
includes  FmHA's  predecessor  agencies. 

(f)  Governing  body.  "Governing  body" 
means  those  elected  or  appointed 
officials  of  an  organization  or  public 
agency  type  borrower  responsible  for 
the  operations  of  the  project. 

(g)  Management  "Management"  is  the 
overall  direction  given  by  the  borrower 
or  the  borrower's  agent  to  meet  the 
needs  of  the  tenants  or  members, 
maintain  the  project,  and  provide  sound 
and  economical  project  operation. 

(h)  Member.  A  person  who  has 
executed  documents  pertaining  to  a 
cooperative  housing  type  of  living 
arrangement  and  has  made  a 
commitment  to  upholding  the 
cooperative  concept. 

(i)  Occupancy  agreement.  A  contract 
setting  forth  the  rights  and  obligations  of 
the  cooperative  member  and  the 
cooperative,  including  the  amount  of  the 
monthly  occupancy  charge  and  the  other 
terms  under  which  the  member  will 
occupy  the  housing. 

(j)  OGC.  "OGC"  means  the  Regional 
Attorney  or  the  Attorney  in  Charge  in 
the  field  office  of  the  Office  of  the 
General  Counsel  of  the  United  States 
Department  of  Agriculture. 

(k)  OIG.  "OIG  ■  means  the  Office  of 
Inspector  General  of  the  United  States 
Department  of  Agriculture. 

(1)  Patronage  capital  refund.  Amounts 
received  by  the  cooperative  in  excess  of 
operating  costs  and  expenses  which 
have  been  assigned  to  members' 
patronage  capital  accounts  each  year  of 
membership  in  the  cooperative. 

(m)  Project.  A  project  is  the  total 
number  of  rental  or  cooperative  housing 
units  in  one  community  such  as  a 
densely  settled  area,  town  or  village  and 
operated  under  one  management  plan 
with  one  loan  agreement/resolution.  The 
rental  units  may  have  been  developed 
originally  with  separate  initial  loans  and 
separate  loan  agreements/resolutions, 
now  consolidated  into  one  operational 


project  under  §  1965.68  of  Subpart  B  of 
Part  1965  of  this  chapter, 

(n)  State  Director.  For  the  purpose  of 
this  subpart,  State  Director  also  includes 
the  Rural  Housing  Chief,  Multiple 
Family  Housing  Coordinator,  Rural 
Housing  Specialist,  and  other  qualified 
State  staff  when  delegated 
responsibilities  under  this  subpart 
according  to  §  1930.143  and  the 
provisions  of  FmHA  Instructions  2006-F 
which  is  available  in  any  FmHA  office. 

(o)  Supervision.  "Supervision" 
includes  the  broad  scope  of  FmHA 
guidance  available  to  assist  borrowers 
to  carry  out  the  objectives  of  the  loan 
and  comply  with  FmHA  regulations. 

9.  Section  1930.103  is  revised  to  read 
as  follows: 

§  1930.103    Non-discrimlnatlon  assurance. 

All  management  and  supervision 
actions  described  in  this  subpart  will  be 
conducted  without  regard  to  race,  color, 
religion,  sex,  marital  or  familial  status, 
national  origin,  age.  or  physical  or 
mental  handicap  (borrowers,  tenants, 
and  cooperative  members  must  possess 
the  capacity  to  enter  into  a  legal 
contract).  The  provisions  of  subpart  E  of 
part  1901  of  this  chapter  enforcing  the 
Civil  Rights  Act  of  1964,  as  amended 
along  with  other  similar  worded  statutes 
will  be  complied  with. 

10.  Section  1930.105  is  amended  by 
revising  paragraph  (b)(9)  to  read  as 
follows: 

§  1 930. 1 05    Objective  of  management  and 

supervision. 

•        •        *        *        * 

(b)  •  *  • 

(9)  Process  rent  and  occupancy  charge 
changes  according  to  Exhibit  C  of  this 
subpart. 
***** 

11.  Section  1930.110  is  amended  by 
revising  the  introductory  text,  and  by 
revising  paragraph  (a)(5)  and  paragraph 
(b)(6)  to  read  as  follows: 

§  1 930. 1 1 0    Methods  of  supervision. 

Supervisory  methods  used  by  FmHA 
employees  include  organizational  and 
development  planning;  property 
management  planning;  affirmative 
marketing;  construction  conferences; 
long-term,  annual,  and  other  periodic 
planning  and  evaluation;  accounts, 
budgets,  and  records  inspections  and 
guidance;  project  inspections; 
attendance  at  membership  and 
governing  body  meetings;  periodic  group 
meetings  with  borrowers;  analysis  of 
accounting,  budgets,  and  audit  reports, 
guidance  by  memorandums;  and  similar 
activities.  Supervision  of  cooperative 
borrowers  will  include  coordination 
with  the  adviser  to  the  board. 


(a)  •   •   • 

(5)  Prerent-up  or  preoccupancy 
conferences  to  review  the  management 
plan,  marketing  plan,  and  the  general 
readiness  of  project  facilities, 
recordkeeping  systems,  renting  or 
occupancy  procedures,  and  personnel 
assignments  to  begin  project  operation. 

(b)  •  •  * 

(6)  A  requirement  that  the  borrower 
contract  with  a  management  firm  with 
proven  background  and /or  experience 
in  property  management.  In  the  case  of 
cooperative  housing,  this  stipulation  will 
apply  only  when  it  has  been  determined 
that  the  cooperative  is  unable  to  manage 

itself. 

•  «        *        *        • 

12.  Section  1930.117  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 930. 1 1 7    Agency  responsibilities. 
«        •        •        «        « 

(a)  •   •  • 

(2)  Emphasize  to  the  borrower  and/or 
the  borrower's  management  agent  that 
they,  not  FmHA,  are  responsible  for 
managing  the  project  collecting  rents  or 
occupancy  charges,  repaying  the  loan  on 
schedule,  project  maintenance:  and  for 
compliance  with  any  loan  or  grant 
agreement  or  resolution.  State  laws,  and 
other  FmfiA  requirements. 

4  «  •  •  • 

13.  Section  1930.119  is  amended  by 
revising  paragraphs  (a)(3)(i).  [a)(3)(u). 
(a)(3)(iii).  (a)(3)(v),  and  paragraphs 
[bjnj,  (d).  and  (f)  to  read  as  follows; 

§1930.119    Supervisory  visits  and 
inspections. 

(a)  •   •   • 

(3)  •   •   • 

(i)  Tenant  or  member  eligibility, 
(ii)  Tenant  or  member  income, 
(iii)  Tenant  or  member  selection 

criteria. 

•  •        «        *        • 

(v)  Rental  or  occupancy  rates. 
«        *        *        •        • 

(b)  •  *  • 

(1)  Supervisory  visits  will  be  made 
when  necessarv'  to  assure  compliance 
with  FmHA  policies  and  objectives.  A 
District  staff  person  or  other  FmHA 
authonzed  person  will  perform  a  post 
rent-up  or  occupancy  visit  before  the 
end  of  the  first  90  days  of  operation;  and 
a  thorough  supervisory  visit  at  the  end 
of  the  first  year  of  operation  and  at  least 
every  three  years  thereafter  at  each 
project.  More  frequent  visits  to 
cooperatives  should  be  scheduled  as 
needed  Planned  visits  will  be  included 
in  the  monthly  work  calendar.  The  visit 
shall  be  conducted  with  the  borrower 
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and/or  the  borrower's  designated 
representative  (see  Guide  Letter  1930-2 
for  borrower  notification).  Exhibits  F 
and  G  rf  this  snbpart  shoutd  be  used  to 
assist  in  the  preparation,  compfetion. 
and  follow-np  of  visits.  ForsmaH  rental 
projects  consisting  of  onFy  a  few  units 
(usnaHy  1  to  3).  the  degree  of  completion 
of  Exhibits  F  and  C  of  this  subpart  may 
be  minimized  Supervisory  visits  to  such 
profects  are  reqoired  only  once  every 
three  years  and  should  concentrate  on 
tenant  eHftbiKty,  maintenance, 
insurance  coverage  and  status  of  loan 
payments. 

•  •        •        *        • 

(d)  Conducting  visit  or  inspectfon.  Tlie 
person  making  the  visit  or  inspection 
should  spend  sufficient  time  at  the 
project  to  accomplish  the  visit  plan  and 
any  additional  needs  that  are  observed 
or  brought  out  by  the  tenants,  members, 
or  management  staff. 

•  •        *        •        • 

(f)  Compliance  reviews.  An 
authorized  State  or  District  staff 
member  or  other  FmHA  authorized 
person  will  complete  the  Civil  Rights 
and  Fair  Hotwing  review  reqmrements 
accordir»g  to  subpart  E  of  part  1901  of 
this  chapter  ff  initial  rent-up  or 
occupancy  has  not  ocnnred  by  the  time 
of  initial  review,  a  sahsequent  review 
wiH  be  due  one  year  folhrwfng  initial 
occupancy  and  then  every  three  years 
thereafter  or  in  accordance  with  subpart 
E  of  pert  1901  of  this  chapter. 

14.  Section  193ai24  is  amended  by 
revising  paragraph  fb)(3]  to  read  as 
follows: 

{  t930.tM    ADfTO^Mwr budgets,  fepocts, 
audita,  and  analysis. 

•  *        t        *        * 

(b) •  •  • 

(3)  Exhibit  A-6.  "Housing  Allowances 
for  Utilities  and  Other  Public  Services. " 
of  subpart  E  of  part  1944  of  this  chapter 
when  required  for  the  project  reflecting 
any  adjustment. 

•  •  «  «  • 

15.  Section  1930.125  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

$1930.125    CHaoflng  protect  dMignaflon. 

Generally  rental  projects  designated 
for  families,  elderly  or  handicapped 
persons  will  be  used  for  the  original 
purpose  throughout  the  life  of  the  FmHA 
loan.  However,  if  rt  becomes  necessary 
to  change  the  designation  of  a  project 
due  to  housing  market  changes  which 
inhibit  the  borrower's  abihfy  to  maintain 
occupancy  levels  sufficient  to  sustain 
the  project,  the  State  Director  may 
change  the  tfesignation  with  the  prior 
written  concurrence  of  the  National 


Office.  No  change  in  the  plan  of 
operation  (limited  profit.  noi\profit  or 
full  profit)  will  be  authorized  in 
conjunction  with  the  change  in  project 
designation.  Project  design  must  meet 
elderly  housing  requirements  when 
changing  the  designation  to  elderly.  The 
National  Office  wilt  only  consider  such 
requests  on  a  case  by  case  basis  when 
all  of  the  following  information  has  been 

provided: 

•  •         *         •         • 

16.  Section  1930.141  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 

follows: 

$1930.141    Materials  to  tw  provided 
borrowr/appicawt. 

•  •         •         •         • 

(i)  •  *  * 

(1)  Form  FmHA  1930-7  and  attached 
Exhibit  A-0  of  subpart  E  of  part  1944  of 
this  chapter,  if  apphcable. 

•  •        •        «        • 

17.  Section  1930.142  is  amended  by 
revising  the  introductory  text  to  read  as 

follows: 

$  1930.142    Coniptaints  regarding 
discrimination  m  tmm  and  occupancy  of 
RAH  or  RCH  houslnft. 

Any  occupant  or  apphcant  seeking 
occupancy  or  use  of  RRH.  Lit  RCH  or 
related  facilities  who  believes  he/she 
has  been  discnmirialed  against  because 
of  age,  race,  color,  religion,  sex.  marital 
or  familial  status,  handicap  or  national 
origin  may  file  a  complaint  in  person 
with,  or  by  mail  to  the  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development  (HUD),  Washington.  DC 
20410  or  any  HUD  Office,  or  to  the 
Secretary  of  Agriculture.  Washington, 
DC.  If  the  complaint  is  made  to  an 
FmHA  County,  District  or  State  Office,  it 
must  be  directed  to  the  Director  of  Equal 
Opportunity  Staf?,  National  Office,  by 
the  FmHA  employee  is  charge  of  that 
office.  When  a  complaint  is  sent  to 
FmHA-EOS  by  a  County  or  District 
office,  the  State  Director  will  be  made 
awaie  of  the  complaint. 

•  •        t        *        * 

18.  Section  1930.144  i&  revised  to  read 
as  follows; 

$1930.144    Exception  autttority. 

The  Administrator  of  the  Farmer 
Home  Administration  may,  in  individual 
cases,  make  an  exception  to  any 
requirements  of  this  subpart  not 
required  by  the  authorizing  statute  if  the 
Administrator  finds  that  application  of 
such  requirement  would  adversely  affect 

(a)  The  interest  of  the  Government,  or 

(b)  the  immediate  health  or  safety  of  the 
tenants  or  members  of  the  community. 
The  Administrator  will  exercise  the 


aiilhority  only  at  the  request  of  the  Slate 
Directof .  The  State  Director  will  sabcait 
the  request  supported  by  data: 
Demonstrating  the  adverse  impact; 
identifying  the  particuJai  ret^uirement 
involved:  showing  proper  alternative 
courses  of  action;  and.  identifying  how 
the  adverse  impact  will  be  eliminated. 

19.  Exhibit  A  to  subpart  C  is  amended 
by  revising  die  heading,  paragraph  IHA. 
and  paragraph  VIlCl  to  read  as  follows: 

Exhibit  A — Steps  for  FmH.'X  Personnel  in 
Condttcting  Anmiai  Analysis  of  Rental  and 
Cooperative  Operations 

•  •         •         *         • 

III  •  *  • 

A    Were  rents  or  occnpancy  charges, 
subsidies,  and  other  monws  colteeled 
sufficient  to  produce  the  required  rewei»w«8 
for  planned  expenditures? 
«         •         •         «         • 

VII  ••  • 
c  •  *  * 

1  I-ield  regular  board,  committee,  and 
membership  meetugs. 

*  •         *         «         * 

20.  Exhibit  B  to  subpart  C  is  revised  to 
read  as  follows: 

Exhibit  B — MultipU  Houaing  Managaracnt 
Handbook 

1.  Purposes  This  BJanageroenl  bandboofc 
prescrvbes  the  Fanoers  Honte  Administration 
JFml  lA)  regulations,  policies,  and  procedures 
for  management  of  Rural  ReaUl  Housing 
(RRH).  Rural  Cooperative  Housing  [RQl). 
and  Labor  Housing  (LH)  projects  to  be  used 
by  multiple  housing  borrowers  (owners)  and 
applicants  and  their  maDagement  agents  and 
site  managers.  Several  exhibits  are  mcfeided 
to  provide  classiftcation  and  guidence.  These 
regnlatiocM  are  intended  to  a«sist  borrowers 
m  the  successful  operation  of  FtellA-fiiMDeed 
rental  and  ctKiperative  pceiects. 

//.  Definitions  I 

A.  Adjusted  annuo!  income.  This  is  the 
income  of  the  household  members,  who  live 
or  propose  to  live  io  the  unit  for  the  next  12 
months,  finchiding  spouse  or  children  of  an 
elderly  family  in  nursing  homes  or  hospitals 
who  would  otherwise  Kve  in  the  unit), 
excluding: 

1.  $480  for  each  member  o*  the  family 
resKltng  in  the  household  (other  than  Ihe 
tenant,  co-tenant  member  or  c«-nneniber.  or 
spouse  of  either,  or  foater  children)  who  is 
under  18  years  of  age;  and  who  is  IS  years  of 
age  or  older  and  is  disabled,  handicapped  or 
a  full-time  student.  The  student  must  carry  a 
subject  load  considered  full-time  by  the 
educational  institution  attended.  This 
exclusion  does  not  apply  to  an  onbom  child 
in  the  hoaseboid. 

2.  S400  for  any  elderly  family: 

3.  Total  medical  expenses  in  excess  of  3 
pertent  of  annual  family  tttcome  may  be 
deducted  fur  any  elderly  family.  The  term 
"total  medical  expenies"  includes; 

a.  Medical  expenses  the  tenant  or  membet 
anticipates  incurring  over  the  12  months 
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following  the  effective  dale  of  the 
certification; 

b.  Medical  expenses  not  covered  by 
insurance; 

c.  Examples  of  medical  expenses  are  dental 
expenses,  prescription  medicines,  medical 
insurance  premiums,  eyeglasses,  hearing  aids 
and  batteries,  the  cost  of  a  live-in-resident 
assistant,  monthly  payments  required  on 
accumulated  major  medical  bills  including 
that  portion  of  the  spouse's  or  children's 
nursing  home  care  paid  from  tenant  or 
member  family  income(s). 

d.  Reasonable  attendant  care  and  auxiliary 
apparatus  expenses  described  in  paragraphs 
II  A  4  a  and  11  A  4  b  of  this  exhibit  for  each 
handicapped  member  of  Ihe  family  to  the 
extent  needed  to  enable  any  family  member 
(including  such  handicapped  member)  to  be 
employed. 

4.  Total  handicap  assistance  expense  in 
excess  of  3  percent  of  annual  family  income 
may  be  deducted  for  any  nonelderly  family 
following  the  same  guidelines  in  paragraphs 
II  A  3  a  and  II  A  3  b  of  this  exhibit  to  the 

-extent  needed  to  enable  any  family  member 
(including  the  handicapped  or  disabled 
family  member)  to  be  employed  Handicap 
assistance  expense  includes; 

a.  That  portion  of  attendant  care 
attributable  to  specialized  medical  reasons. 
(The  portion  attributable  to  companionship  is 
not  counted.) 

b  Auxiliary  apparatus  including,  but  not 
limited  to,  wheelchairs,  oxygen  equipment, 
reading  devices  for  the  visually  handicapped 
and  the  cost  of  equipment  added  to  cars  and 
vans  to  permit  their  use  by  the  handicapped 
or  disabled  family  member  proportionate  to 
the  amount  of  use  by  such  persons. 

5.  The  amounts  paid  by  the  family  for  the 
care  of  minors  under  13  years  of  age  may  be 
deducted.  Deductions  for  these  expenses  are 
permitted  only  when  such  care  is  necessary 
to  enable  a  family  member  to  further  his  or 
her  education  or  to  be  gainfully  employed, 
including  the  gainful  employment  of  the 
disabled  or  handicapped  family  member. 
When  the  deduction  is  to  enable  gainful 
employment,  the  amount  may  not  exceed  the 
amount  of  income  received  from  such 
employment.  When  the  deduction  is  to 
facilitate  further  education,  the  amount  must 
not  exceed  a  sum  reasonably  expected  to 
cover  class  time  and  travel  time  to  and  from 
classes.  (Child  support  payments  made  on 
behalf  of  a  minor  child  who  does  not  reside 
in  the  unit  may  not  be  deducted  as  a  child 
care  expense.) 

B.  Adjusted  monthly  mcowc  This  is  the 
amount  obtained  by  dividing  the  adjusted 
annual  income  by  12. 

C.  Annual  income.  Annual  income  is  the 
gross  amount  of  income  to  be  received  by  ail 
members  of  the  household  to  be  in  residence 
during  12  months  following  the  effective  date 
of  Form  FmHA  1944-8,  "Tenant 
Certification." 

1.  Income  included.  The  following  are 
included  when  determining  annual  income: 

a.  The  gross  amount  (before  any 
deductions)  of  wages  and  salaries,  overtime 
pay,  commissions,  fees.  tips,  and  bonuses  of 
all  members  of  the  household. 

b.  The  net  income  from  operations  of  a 
business  or  profession  or  from  rental  or  real 


or  personal  properly.  Expenditures  for 
business  expansion  or  amortization  of 
indebtedness  are  not  considered  in  the 
computation  of  net  income.  Net  losses  will  be 
completed  as  zero  Deductions  from  gross 
business  or  rental  income  to  arrive  ai  net 
income  may  be  made  in  the  same  manner  as 
outlined  in  Internal  Revenue  Service  (IRS) 
regulations  for  the  exhaustion,  wear  and  tear, 
and  obsolescence  of  depreciable  property 
used  in  the  trade  or  business  of  Ihe  adult 
household  members  under  the  straight  line 
method  of  depreciation.  An  itemized  schedule 
must  be  provided  in  support  of  any 
deductions  from  gross  income  made  under 
the  provisions  of  this  section.  The  schedule 
should  be  consistent  with  the  amount  of 
depreciation  permitted  for  these  items  for 
Federal  income  lax  purposes  under  the 
straight  line  method  of  depreciation. 

c.  Interest,  dividends,  and  other  income 
from  net  family  assets  as  defined  in 
paragraph  II  Y  of  this  Exhibit.  On  contracts 
for  sale  of  real  estate,  deeds  of  trust  or 
mortgages  held  by  Ihe  applicant,  tenant,  or 
member  only  Ihe  interest  portion  of  the 
monthly  or  annual  payments  received  by  Ihe 
applicant,  tenant,  or  member  is  included  -ts 
income. 

d.  The  full  amount  of  periodic  payments 
received  from  Social  Security  [including 
Social  Security  payments  received  by  adults 
on  behalf  of  minors  or  by  minors  intended  for 
their  own  support),  annuities,  insurance 
policies,  retirement  funds,  pensions, 
disability  or  death  benefits  (except  lump  sum 
settlements)  and  other  similar  types  of 
periodic  receipts. 

e.  Payments  in  lieu  of  earnings,  such  as 
unemployment  and  disability  compensation, 
worker  compensation  and  severance  pay. 

f.  Periodic  and  determinable  allowances, 
such  as  alimony  and  child  support  payments, 
which  the  applicant  tenant,  or  member  can 
reasonably  expect  to  receive. 

g.  Regularly  recurring  contributions  or  gifts 
received  from  persons  not  residing  in  the 
dwelling. 

h.  Any  amount  of  education  grants  or 
scholarships  or  Veterans  Administration 
benefits  on  behalf  of  tenant,  co-tendnt. 
member,  co-member,  applicant,  or  other  adult 
that  exceeds  expenses  for  tuition,  fees,  books 
and  equipment. 

I.  All  regular  pay.  special  pay  (except 
hazard  duly  pay  for  persons  exposed  to 
hosital  fire)  and  allowances  of  a  member  of 
the  Armed  Forces  who  is  head  of  Ihe  family 
or  spouse,  whether  or  not  that  family  member 
lives  in  the  unit. 

j.  Public  assistance.  If  the  public  assistance 
paym,ent  includes  an  amount  specifically 
designated  for  shelter  and  utilities,  and  that 
amount  is  subject  to  adjustment  by  the  Public 
Assistance  Agency  according  to  the  actual 
cosi  of  shelter  and  utilities,  the  amount  of 
public  assistance  Income  to  be  included  as 
income  shall  consist  of 

(1)  The  total  amount  of  Ihe  public 
assistance,  minus  the  amount  specifically 
designated  for  shelter  and  utiliiies.  plus 

(2)  The  maximum  amount  which  the  Public 
Assistance  Agency  could  in  fact  allow  the 
family  for  shelter  and  utiliiies 


Example 

$300    Total  Grant. 

-150    Amount    specifically   designated   for 
shelter  and  utilities. 

$150    Amount    of  grant    excluding   shelter 

and  utility  allowance. 
-h180    The  maximum  the  Agency  could  pro- 
vide for  this  family  for  shelter  and 
utility  allowance. 

$330    Amount  per  month  to  be  included  in 
Annual  Income. 


2.  Exempted  income.  The  following  are  not 
included  in  annual  income: 

a.  Income  of  dependent  minors  under  18 
years  of  age  except  as  specified  in  paragraph 
II  C  1  d  of  this  Exhibit.  (Tenant,  co-tenant, 
member,  co-member  or  spouse  of  either  may 
never  be  considered  minors.) 

b.  In  the  case  of  contracts  for  sale  of  real 
estate,  morgages  or  Deeds  of  Trust  held  by 
the  tenant,  co-tenant,  member  of  or  co- 
member,  the  principal  portion  of  the 
payments  received  by  the  tenant,  co-tenant. 
member,  co-member. 

c.  The  value  of  the  allotment  provided  to  an 
eligible  household  under  the  Food  Stamp  Act 
of  1977. 

d.  Payments  received  for  the  care  of  foster 
children. 

e.  Casual,  sporadic  or  irregular  gifts. 

f  Lump-sum  additions  to  family  assets  such 
as  inheritances,  capital  gains,  insurance 
payments  included  under  health,  accident, 
hazard  or  worker  compensation  policies,  and 
settlements  for  personal  or  property  losses, 

g.  Amounts  which  are  granted  specifically 
for,  or  in  reimbursement  of  the  cost  of 
medical  expenses.  Medical  expenses  may 
include  those  expenses  incurred  by  disabled 
or  handicapped  residents  so  that  they  may 
live  independently  (e.g.,  attendant  care), 

h.  Amounts  of  education  scholarships  paid 
directly  to  the  student  or  to  the  educational 
institution,  and  amounts  paid  by  the 
Government  to  a  veteran  for  use  in  meeting 
the  costs  of  tuition,  fees,  books,  and 
equipment.  Any  amounts  of  such 
scholarships  or  veterans  payments,  which  are 
not  used  for  above  purposes  and  are 
available  for  subsistence,  are  considered  to 
be  income  of  tenant,  co-tenant,  member,  co- 
member,  or  applicant. 

i.  Student  loans. 

j.  The  hazard  duty  paid  to  a  service  person 
head  of  a  household  or  spouse  away  from 
home  and  exposed  to  hostile  fire. 

k.  Payments  received  pursuant  to 
participation  in  the  following  programs: 

(1)  Programs  under  the  Domestic  Volunteer 
Service  Act  of  1973  including,  but  not  limited 
to,  the  National  Older  Americans  Volunteer 
Programs  (OAVP)  of  the  federal  Action 
Agency  for  persons  age  60  and  over  including 
the: 

(i)  Retired  Senior  Volunteer  Program 
(RSVP). 

(ii)  Foster  Grandparent  Program  (FGP), 

(iii)  Senior  Companion  Program  (SCP). 

(iv)  Older  American  Committee  Service 
Program. 

(2)  National  Volunteer  Antipoverty 
Programs  such  as  VISTA.  Peace  Corps. 
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Service  Learning  Program  and  SpTi.ii 
Volunteer  Programs. 

(3|  Small  Business  Administration 
Programs  such  as  the  NalionaF  Vofunteer 
Program  to  Assist  Smart  Business  and 
Promote  Volunteer  Service  to  Persons  wiih 
Business  Experience.  Servrce  Corp*  at 
Retired  Executives  (SCORE)  aod  Active 
Corps  of  Executives  (ACE}  and, 

(4)  Title  V — Coaununity  Service 
Employinenl  for  Older  Americans  which 
include: 

(i)  Senior  Community  Service  Employment 
Program 

(ii)  National  Caucus  Center  on  Black  Aged. 

(in)  National  Uibaa  League. 

fiv)  Association  National  Pro  Personal 
M<i  yores. 

[v]  National  Council  on  Aging. 

(vi)  Amen'can  Association  of  Retired 
Persons. 

(vii)  National  Council  of  Senior  Glizens. 

(villi  Green  Thnmb. 

1.  Relocation  payments  made  pursuant  to 
Title  !I  of  the  Uniform  Retocatior  Assistance 
and  Real  Property  Acquisition  Policies  Act  of 
1970. 

m.  Rsyments  received  \mdrr  the  Alaska 
Native  Claims  Settlement  Act 

n.  Income  derived  from  certain  stibmargtnal 
land  (rf  the  United  States  that  is  heW  in  trust 
for  certain  Indian  tribes. 

o.  Payments  or  aHowsnces  made  under  the 
Department  of  Health  and  Human  Services 
Low-Income  Home  Energy  Assistance 
Program. 

p.  Payments  received  from  (he  |ob  Training 
Partnership  Act 

q.  iDComc  derived  from  (he  disposition  of 
funds  of  the  Grand  River  Bank  of  Ottawa 
Indians. 

r.  The  first  92.000  of  per  capita  shares 
recenred  from  judpaant  funds  awarded  b>y 
the  Indian  Ctaima  Camauscion  or  (he  Court  of 
Clatma.  or  from  faods  held  in  trast  (or  an 
Indian  tnbe  by  tke  Secretary  of  interior. 

i.  Any  fgnda  whmck  a  Federal  statute 
specifies  must  not  be  used  as  the  basts  for 
denying  or  reducmg  Federai  financial 
assistaAce  or  benefits  to  which  the  reoptent 
would  otherwise  be  entitled. 

D.  Borrowers.  "Borrowers"  means  owners 
vhto  Biay  be  indiTiduala.  partners  laps. 
cooperatives,  trusts,  pubbc agenaes.  private 
or  public  corporations  and  other 
organizations  and  bav«  received  a  ban  or 
grant  form  FmJU  for  LH.  RRH.  RCH.  or  RHS 
purposes. 

E  Caretaker.  The  individualist  employed 
by  the  borrower  or  (be  mana^meBt  a^ent  as 
specified  in  the  maaasement  plan  to  handle 
normal  maintenance  and  upkeep  oi  the 
project. 

F.  Chore  service  worker  An  individual 
who  provides  intennitteat  assistance 
essential  to  the  well-being  of  a  tenant  or 
membei  wboae  services  are  compensated  by 
a  Federal.  Stale,  or  local  asststance  program. 
A  chore  service  worker  will  not  be  a  resident 
of  the  tenant  or  member's  living  oniL 

G.  Congregate  housing.  Residential  housing 
consisttnf  of  private  npartmenls  and  central 
dining  facilities  in  wfaich  services  aie 
provided  to  tenants  to  erwMe  them  to  remain 
independent.  Tenants  must  not  require  the 
supervision  or  additional  stirvics  provided 
by  an  intermediate  heahfa  care  facility. 


H.  Domestic  farm  lobc.-ers.  Persoas  who 
receive  a  substantial  portion  of  their  income 
as  laborers  on  farms  in  the  United  States, 
Puerto  Rico,  or  the  Virgin  Islands  and  either 
(1|  are  utizens  of  the  United  States,  or  [Z] 
reside  in  the  United  States,  Puerto  Rico,  or 
the  Virgin  Islands  after  being  legally  admitted 
for  permanent  residence,  and  may  include  the 
immediate  families  of  such  persoas.  and  as 
further  defined  in  subpart  D  of  part  1344  of 
this  chapter. 

I.  Etderfy  (senior cftizenf.  A  person  who  is 
at  least  62  years  <M.  The  term  efderh'  (senior 
citizen)  also  means  persons  with  handicaps 
or  disabilities,  regardless  of  a^  as  deTmed 
herein. 

1.  Disabled  person  with  disability  A 
person  who  is  considered  disabled  if  the 
person  meets  the  criteria  of  either  of  the 
following: 

a.  The  person  has  an  inabihty  to  engage  in 
any  substantial  Kuinftil  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  wtucb: 

b.  Has  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  tban  12 
months,  or  which  can  be  expected  to  result  in 
death. 

c  Substantially  impedes  the  ability  to  live 
independently. 

d.  Is  of  such  a  nature  (bat  such  ability 
could  be  improved  by  more  suitable  housing 
conditions,  or 

e.  In  the  case  of  a  blind  person  who  is  at 
least  55  years  old  [within  the  meaning  of 
blindness  as  determined  \a  Section  223  of  (ke 
Social  Security  Act  1,  U  unable,  because  uf  the 
blindness,  to  engage  in  substantial  gainful 
activity  in  which  he/she  has  previously 
engaged  with  some  regularity  over  a 
substantia!  period  of  time. 

Note:  Receipt  of  veteran's  bene&ts  for 
disability,  whether  service  oriented  or 
otherwise,  does  not  automatically  establish 
disability. 

2.  The  person  has  a  developmental 
disability:  a  severe,  chronic  disability  which: 

a.  Is  attributable  to  a  mental  or  physical 
impairment  or  combination  of  mental  or 
physical  impairment: 

b.  Was  manifested  before  age  22; 

c.  Is  likely  to  continue  indefinitely; 

d.  Results  in  substantial  functional 
limitations  in  three  or  more  of  the  following 
areas  of  major  life  activity: 

i.  Self-care 

ii.  Receptive  and  expressive  language 

iii.  Learning 

\r.  MobiRty 

V.  Self-direction 

vi.  Capacity  for  independent  living 

vii.  Economic  self-sufficiency 

e.  Reflects  the  person's  nev^  for  a 
combination  snd  sequence  of  special, 
interdisciplinary  or  ^nenc  care,  or 
treatment,  or  for  other  sen'ices  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

3.  Handicapped  person  is  a  person  with  a 
physical  or  mental  impairraent  that; 

a.  Is  expected  to  be  of  long-continued  and 
indefmite  duration: 

b  Subslanlidlly  unpedos  the  person's 
abihty  to  live  mdependently  and  could  be 
improved  by  aiore  suitable  housing 
conditions: 


c  Is  of  such  a  nature  that  the  persun's 
ability  to  live  independently  could  be 
improved  by  more  suitable  housing 
conditions. 

4.  The  term  handicapped  (or  handicap! 
further  means,  with  respect  to  a  person,  a 
physical  or  mental  impairment  which 
substantially  limits  one  or  more  major  life 
activities:  a  record  of  such  an  impairment;  or 
being  regarded  as  having  such  an 
impairment.  This  terra  does  not  include    j 
current  illegal  use  of  or  addiction  to  a 
controlled  substance.  As  used  in  this 
definition,  physical  or  mental  impairment 
includes: 

a.  Any  physiological  disorder  or  conditian. 
cosmetic  disfiguiement,  or  anatomical  loss 
affecting  one  or  more  of  the  following  body 
systems:  neurological:  musculoskeletal: 
special  sense  organs:  respiratory:  including 
speech  organs;  cardiovascular:  reproductive; 
digestive,  genito-uruiary,  hemic  and  i 

lymphaUcs:  skin;  and  endocrine,  ur 

b  Any  mental  or  psychological  disorder, 
such  as  mental  retardation,  orgamc  brain 
syndrome,  emotional  or  mental  illness,  and 
specific  learning  disabtlit«?s.  The  term 
"physical  or  mental  impairment '  includes, 
but  is  not  limited  to.  such  diseases  and 
conditions  as  orthopedic,  visual,  speech  and 
heanng  impatrments,  cerebral  palsy,  auti.wn. 
epilepsy,  muscular  dystrophv.  multiple 
sclerosis,  cancer,  heart  disease,  diabetes, 
mental  retardation,  emotional  illness,  drug 
addiction  (other  that  addiction  caused  by 
current,  iltegal  nse  of  a  controlled  substance) 
and  alcoitolism. 

5.  Major  life  activities  means  functions 
such  as  carinj?  for  one's  self,  perfbrminjf 
major  tasks,  walking,  seeing,  hearing, 
speaking,  breathing,  (earning  and  working. 

6.  Has  a  record  of  such  an  im^rairmcnt 
means  has  a  history  of,  or  has  been 
miscfassified  as  having  a  mental  or  physical 
impairment  that  substantially  limits  one  or 
more  of  major  life  activities. 

7.  Is  regarded  as  having  an  impairment 
means: 

a.  Has  a  physical  or  mental  impairment 
that  does  not  substantially  limit  one  or  more 
major  life  activities  but  that  is  treated  by 
another  person  as  constituting  such  a 
limitation; 

b.  Has  a  physical  or  mental  impairment 
that  substantially  limits  one  or  more  maior 
life  activities  only  as  a.result  of  the  attitudes 
of  others  toward  such  impairment,  or 

c.  Has  one  of  the  impairments  defined  in 
paragraphs  4a  and  4b  of  this  definition  but  is 
treated  by  another  person  as  haviiig  ;iii(-h  iu 
impairment. 

J.  Elderly  family.  A  household  where  the 
tenant,  co-tenant,  member,  or  co-member  is 
at  least  62  years  old  or  is  disabled  or 
handicapped  as  defined  in  paragraph  II 1  iA 
Exhibit  B.  An  elderly  family  may  include  a 
person(»l  younger  than  62  years  of  age  who  is 
essential  to  the  care  of  the  disabled  and/or 
handicapped  person  s  care  and  well-bemg. 
[To  receive  an  elderly  family  deduction,  the 
elderly,  disabled  or  handicapped  person  must 
be  the  tenjint  or  co-tenant.) 

K.  Eligitnhty  inconw.  The  calculated 
adjusted  annual  income  which  is  compared  to 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  January  22,  1991  /  Ruks  and  Regulations 


2287 


the  income  limits  in  Exhibit  C  to  subpart  A  of 
part  1944  of  this  chapter. 

L  Familial  status.  This  term  meaiw  one  or 
more  individuals  (who  have  not  attained  the 
age  of  18  years]  being  domiciled  with  a 
parent  or  another  person  having  legal  custody 
of  such  individual  or  individuals;  or  the 
designee  of  such  parent  or  other  person 
having  such  custody,  with  the  written 
permission  of  such  parent  or  other  person. 
The  protection  against  discrimination 
afforded  by  familial  status  shall  apply  to  any 
person  who  is  pregnant  or  is  in  the  p,  ocess  of 
securing  legal  custody  of  any  individual  who 
has  not  attained  the  age  of  18. 

M.  Forms  manual  insert  (FMI).  A  tj-pe  of 
directive  which  includes  a  sample  of  the  form 
and  complete  instnicttons  for  its  preparation, 
use  and  distribution. 

N.  Group  home.  Housing  that  it  occupied 
by  elderly,  handicapped  or  disabled  tenants 
sharing  living  space  within  a  rental  unit  in 
which  a  resident  assistant  may  be  required, 
A  grot">  home  is  generally  designed  as  a 
singl       lusehold  dwelling  but  can  be  a  multi- 
unit  structure. 

O.  Household  One  or  more  persons  who 
maintain  or  will  maintain  residency  in  one 
rental  or  cooperative  unit,  but  not  including  a 
resident  assistant  or  chore  service  worker 
P.  LH  means  Farm  Labor  Housing  Loans 
and /or  grants. 

Q.  Limited  equity.  The  amount  of  funds 
which  have  accumulated  in  the  cooperative 
member's  patronage  capital  account  and  as 
further  described  in  subpart  E  to  part  1944  of 
this  chapter. 

R.  Low-income  household.  A  household 
having  an  adjusted  annual  income  wnthm  the 
maximum  low-income  limit  stated  in  Exhibit 
C  of  subpart  A  of  part  1944  of  this  chapter 
(available  in  any  FmHA  Office). 

S  Management  agent.  The  firm  or 
individual  engaged  by  the  borrower  to 
manage  the  project  in  accordance  with  a 
written  agreement. 

T.  Management  agreement  The  written 
agreement  between  the  borrower  and 
management  agent  setting  forth  the 
management  agent's  responsibilities  and  fees 
for  management  services. 

U.  Management  fee.  The  compensation  for 
providing  overall  management  services  for  a 
Multiple  Family  Housing  (MFH)  piroject.  The 
fee  is  compensation  for  the  time,  expertise 
and  knowledge  required  to  direct  and  oversee 
the  present  and  future  operation  of  the 
project.  Project  management  fees  may  include 
the  cost  of  day-to-day  reasonable 
management  activities  of  the  project  such  as 
(1)  Developing  and  modifying  operating 
budgets,  (2)  renting  the  units.  (3)  collecting 
the  rent,  [4)  prepanng  reports  to  FmHA.  (5) 
normal  bookkeeping.  (6]  maintaining  tenant 
or  member  records.  [7)  arranging  for  the 
proper  maintenance  of  the  project,  and  (6) 
making  inspections,  etc  A  management  fee 
does  not  include  the  compensation  paid  to  a 
site  manager. 

V.  Management  plan.  The  primary 
management  charter,  constituting  a 
comprehensive  descnption  of  the  detailed 
policies  and  procedures  to  be  followed  in 
managing  a  project. 

W,  Management  reserve  That  portion  of 
the  cooperative  occupancy  charge  which  is 


desi^iated  for  payment  of  professional 
management  services. 

X,  .Migrant  A  domestic  farm  laborer  who 
works  in  any  given  local  area  on  a  seasonal 
basis  and  relocates  hi*  or  her  place  of 
residence  as  farm  work  is  obtained  in  other 
areas  during  the  year. 

Y.  Minor  The  term  minor  includes  persons 
under  18  years  of  age  other  than  the  tenant, 
co-tenant,  member  or  co-member  Persons 
aged  18  and  over  who  are  full-time  students 
are  treated  as  minors.  The  tenant,  co-tenant, 
member  or  co-meiuber  may  never  be  counted 
as  a  minor. 

Z.  Moderate-income  household.  A 
household  having  an  adjusted  annual  income 
within  the  maximum  moderate-income  limit 
stated  in  Exhibit  C  of  Subpart  A  of  Part  1944 
of  this  chapter  (available  in  any  FmHA 
Office). 

AA.  Net  family  assets.  Net  Family  Assets 
include: 

1.  The  value  of  equity  in  real  property, 
savings,  demand  deposits,  and  the  market 
value  of  stocks,  bonds,  and  other  forms  of 
capital  investments,  but  exclude- 

a.  Interests  in  Indian  trust  land, 

b.  TTie  value  of  necessary  items  of  personal 
property  such  as  furniture  and  automobile[s). 
and  the  debts  against  them, 

c.  The  assets  that  are  a  part  of  the 
business,  trade,  or  farming  operation  in  the 
case  of  any  member  of  the  household  who  is 
actively  engaged  in  such  operation,  and 

d.  The  value  of  a  trust  fund  that  has  been 
established  and  the  trust  is  not  revocable  by. 
or  under  the  control  of,  any  member  of  the 
household,  so  long  as  the  fund  continues  to 
be  held  in  trust 

2.  The  value  of  any  business  or  household 
assets  disposed  of  by  a  member  of  the 
household  for  leu  than  fair  market  value 
(including  disposition  \a  trust,  but  not  m  a 
foreclosure  or  bankruptcy  sale)  during  the 
two  years  preceding  the  date  of  application, 
in  excess  of  the  consideration  i^eceived 
therefor.  In  the  case  of  a  disposition  as  part 
of  a  divorce  settlement,  the  disposition  shall 
not  be  considered  to  be  for  less  than  fair 
market  value  if  (he  household  member 
receives  important  consideration  not 
measurable  in  dollar  terms. 

3.  Income  from  Net  Family  Assets  which  is 
included  in  Annual  Income  is  determined  as 
follows; 

a.  If  Net  Family  Assets  equal  $5,000  or  less. 
.Annual  income  includes  the  actual  income 
derived  from  the  Net  Family  Assets. 

b.  If  Net  Family  Assets  exceed  $3,000. 
.Annual  income  includes  the  greater  of; 

[1]  Actual  income  derived  from  ail  Net 
Family  .Assets,  or 

(2)  A  percentage  of  the  value  of  such  asseU 
based  on  the  Bank  Passbook  annual  savings 
rate. 

BB.  \'ew  housing  Newly  constructed  or 
substantially  rehabilitated  RRH.  RCH.  or  LH 
pro)ect  financed  by  FmfiA.  For  rental 
assistance  (RA)  purposes,  it  further  means 
before  any  units  are  occupied. 

CC.  Nonprofit  corporation  A  corporation 
which  (1)  Is  organized  and  operated  for 
purposes  other  than  making  gains  or  profits 
for  the  corporation  or  its  members:  (2)  is 
legally  p'ecluded  from  distnbuting  to  its 
members  any  gains  or  profits  during  its 


existence:  and  (3)  in  the  event  of  its 

dissolution,  i«  lejraMy  bound  to  transfer  us  net 
assets  :c  a  nonprofit  corporation  of  a  similar 
type  or  to  a  municipal  corporation  whicti  wnH 
operate  the  housing  for  the  ssmf-  en  simitar 
purposes 

DD  Occupancy  chorpe  The  amount  of 
monej'  charged  a  rooperafrve  member  to 
cover  his/her  proportionate  share  of  the 
cooperative's  operating  costs  and  cash 
requirements. 

ElE.  Occupancy  surcharge.  A  monthly 
surcharge  on  occupied  units  in  projects  where 
a  loan  was  made  or  insured  pursuant  to  a 
contract  entered  into  on  or  after  June  16, 1990. 
This  surcharge  will  be  collected  from 
borrowers  by  FmHA  and  set  aside  to  offset 
any  rent  mcreases  which  may  result  when 
the  project  becomes  eli^ble  tor  a  guaranteed 
equity  loan,  20  years  irosa  the  dale  ol  ttie  Last 
loan  made  on  the  pro)ecx 

FF  Operaiionai  housing.  A.  citrap\e\eii 
RRH,  RCH  or  LH  project  financed  by  FmHA 
which  has  been  opened  for  occupancy  and 
has  at  least  been  partially  occupied  by 
tenants  or  members. 

GG.  Pet  A  communlj  accepted 
domesticated  hoasefaoW  animal  Isucfa  as  a 
dog.  cat,  bird,  etc  )  owned  or  kept  by  a  tenant 
or  mexber. 

HH  Profit  txisis.  An  individual  or 
organiaation  applicant  wlxi  will  operate  the 
housing  at  rental  rales  low-  and  nnoderste- 
incom*  persons,  senior  citizens  and 
handicapped  persons  can  afford  and  whose 
return  on  rtt  initial  investment  will  not  be 
lim.ited  to  a  certain  percentage  per  year 

II.  Proiect.  A  project  is  the  total  mmber  of 
rental  or  cooperative  housing  units  that  are 
operated  under  one  management  plan  with 
one  loan  agreement 'resolution 

]]  Rental  agent  The  individual  responsible 
for  the  :easrng  of  the  units  If  other  than  the 
borrower,  this  individual  may  be  hired  by  the 
borrower,  or  the  management  agent  as 
specified  in  the  management  plan. 

KK.  Rental  assistance  //14/  RA.  as  used  in 
this  Exhibit,  is  the  portion  of  the  approved 
shelter  cost  paid  by  FmHA  to  compensate  for 
the  difference  between  the  approved  shelter 
cost  and  the  monthly  tenant  contribution  as 
calculated  according  to  paragraph  IV  of  this 
Exhibit.  WTien  the  monthly  gross  tenant 
contribution  is  less  than  the  approved  utility 
allowance  which  i*  billed  directly  to  and  paid 
by  the  tenant,  the  owner  will  pay  the  tenant 
that  difference  according  to  paragraph  IX  A  2 
of  Exhibit  E  to  this  subpart.  RA  used  in 
cooperative  bousing  units  will  be  taicuiated 
in  the  same  manner. 

U..  Resident  assistant.  A  person(s)  residing 
in  a  housing  unit  who  is  esseniiai  to  the  wvh- 
being  and  care  of  the  senior  citizen|s)  or 
handicapped  personjs)  residing  in  the  unii 
and  who  is  not  related  by  blood,  marr.age  or 
operation  of  the  law  to  these  tenants  or 
members.  The  resident  assistant  is  not 
considered  to  be  part  of  the  household  and  is 
not  subject  to  the  eligibility  requirements  of  a 
tenant  or  member  The  resident  assistant 
receives  compensation  from  sources  outside 
the  project.  A  resident  assistant  is  not  a 
chore  service  worker. 

MM,  flCH means  Rural  Cooperative 
Housing  loans. 
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NN  /?//S  means  Rural  Housing  Sile  loans. 

00.  RRH  means  Rural  Rental  Housing 
loans. 

PP.  Service  agreement.  A  written 
agreement  between  the  borrower  and  the 
congregate  or  group  home  service  provider 
detailing  the  specific  service  to  be  provided, 
the  cost  of  the  service  and  the  length  of  time 
the  service  will  be  provided. 

QQ  Service  plan.  A  written  plan 
describing  how  services  will  be  provided  to 
congregate  housing  or  group  home  projects. 
At  a  minimum,  the  plan  must  specify  the 
services  to  be  provided,  the  frequency  of  the 
services,  who  will  provide  the  services,  how 
tenants  will  be  advised  of  the  availability  of 
services,  and  the  staff  needed  to  provide  the 
services. 

RR.  Shelter  cost.  The  approved  shelter  cost 
consists  of  basic  and/or  market  rent  plus 
utility  allowance,  when  required.  Basic  and/ 
or  market  rent  must  be  shown  on  the  project 
budget  for  the  year  and  approved  according 
to  i  1930.124  of  this  subpart.  Utility 
allowances,  when  required,  must  be 
determined  and  approved  according  to 
Exhibit  A-6  to  subpart  E  to  part  1944  of  this 
subpart.  Any  change  in  rental  rates  or  utility 
allowances  must  be  processed  according  to 
Exhibit  C  to  this  subpart.  The  shelter  cost  in  a 
cooperative  housing  pro|ect  will  consist  of 
occupancy  charge  plus  utility  allowance. 

SS.  Site  manaaer.  The  individual  employed 
by  the  borrower  or  the  management  agent 
who  lives  at  or  near  the  protect  site  and  is 
responsible  for  the  day-to-day  operations  of 
the  project  A  site  manager  residing  at  the 
protect  site  may  also  be  referred  to  as  a 
resident  manager 

TT  Tenant.  A  tenant  also  includes  a  co- 
tenant  and  IS  a  person(s)  who  has  signed  a 
lease  and  is.  or  will  be.  an  occupant  of  a  unit 
in  a  RRH.  or  LH  project.  A  person  who  has 
ceased  to  be  an  occupant,  but  whose 
personal  property  remains  in  the  rental  unit. 
will  be  considered  a  tenant  until  such 
personal  property  is  removed  voluntarily  or 
by  other  legal  means. 

UU  Tenant  contribution.  The  portion  of  the 
approved  shelter  cost,  including  occupancy 
surcharge,  paid  by  the  tenant  household 
(tenant  rent).  For  tenants  not  receiving  HUD 
Section  8.  this  amount  will  be  calculated 
according  to  Form  FMHA  1944-8.  For  tenants 
receiving  HUD  Section  8.  this  will  be  the 
amount  referred  to  nn  HUD  Form  50059. 
"Certification  and  Recertification  of  Tenant 
Eligibility."  (or  other  HUD  approved  Form), 
as  family  contribution.  The  proportion  of 
tenant  income  and  adjusted  income  paid  as 
the  tenant  contribution  will  vary  according  to 
the  type  of  subsidy  provided  to  the 
household. 

VV   Very  low-income  household.  A 
Household  having  an  adjusted  annual  income 
within  the  maximum  very  low-income  limit 
staled  in  Exhibit  C  of  subpart  A  of  part  1944 
of  this  chapter  (available  in  any  FmHA 
Office). 

///.  Borrower  responsibilities 

A.  General.  All  borrowers  are  responsible 
for 

1.  Understanding  the  distinction  between 
FmH.A  supervised  credit  and  the  credit 
provided  by  other  Federal.  State,  or 
conventional  sources. 


2.  Meeting  the  objectives  for  which  the  loan 
and/or  grant  was  made  and  complying  with 
the  respective  program  requirements. 

3.  Understanding  the  unique  characteristics 
and  function  of  their  particular  type  of 
borrower  entity  as  provided  by  charter, 
articles  of  incorporation,  by-laws,  and/or 
statute. 

4.  Assuring  that  a  site  manager  or  contact     ' 
person  is  in  close  proximity  to  their  MFH 
project. 

5.  Complying  with  the  provisions  of  their 
security  instruments  and  any  directive  issued 
by  FmHA. 

B.  Borrowers  without  a  loan  agreement. 
Unless  otherwise  speciHed.  these  borrowers 
are  exempt  from  the  requirements  of  this 
subpart,  except  for  Exhibit  C  (Rent  Changes), 
as  long  as  the  borrower  is  not  in  default  of 
any  program  requirement,  security 
instrument,  payment,  or  any  other  agreement 
with  FmHA.  fiowever,  these  borrowers  must 
provide  evidence  of  tenant  income  eligibility 
by  properly  completing  a  Form  FmHA  194+-8 
for  each  tenant  as  required  by  the  FMl. 

C.  Borrowers  with  a  loan  and/or  grant 
agreement.  These  borrowers  are  responsible 
for  meeting  the  requirements  and  conditions 
of  their  agreement/  resolution  and  the 
requirements  of  this  subpart. 

D.  Borrowers  with  governing  bodies.  The 
elected  or  appointed  officials  comprising  the 
governing  body  of  the  borrower  are 
responsible  for: 

1.  Maintaining  records  of  all  current 
members  «nd  maintaining  membership  at  the 
required  level. 

2.  Holding  meetings  as  required  by  the 
organizational  documents,  and  as  otherwise 
necessary,  to  provide  proper  control  and 
management  of  its  operations,  and  to  keep 
the  membership  informed. 

3.  Coordinating  and  monitoring  activities  of 
established  cooperative  committees. 

E.  Borrowers  with  a  membership.  Members 
of  a  membership  type  borrower  are 
responsible  for  full  support  of  the  project  and 
operation  by: 

1.  Promptly  paying  any  dues,  fees,  and 
other  required  charges. 

2.  Electing  responsible  officials. 

3.  Complying  with  organization  rules  and 
regulations. 

4.  Participating  in  annual  and  special 
meetings. 

5.  Partitsipating  in  established  cooperative 
committeei-ttrwhich  they  have  voluntarily 
accepted  assignment. 

6.  Carrying  out  duties  and  services 
necessary  to  maintain  the  cooperative 
property  for  which  they  have  voluntarily 
accepted  assignment. 

F.  Delegation  of  responsibility  and 
authority.  The  borrower  may  delegate  or 
assign  management  responsibilities  to  a 
property  manager  such  as  a  management 
agent,  a  site  manager,  or  as  appropriate,  a 
caretaker.  Delegations  or  assignments  of 
duties  and  responsibility  will  be  included  in 
written  documents  such  as  management 
agreements.  FmHA  will  hold  the  borrower 
ultimately  responsible  for  management  of  the 
property.  FmHA  may  require  a  borrower  to 
change  the  plan  of  project  management  and/ 
or  make  appropriate  redelegations  of  project 
management  responsibility  to  achieve 
program  objectives. 


IV.  Rent  Subsidy  Opportunities  < 

The  available  subsidy  programs  should  be 
considered  at  the  time  of  developing  a  project 
proposal  and  during  project  operation  as  they 
may  be  available  to  meet  the  tenants'  needs. 
These  subsidy  programs  are  as  follows: 

A.  FmHA  Interest  Credit— RRH  and  RCH 
Loans.  Regulations  are  contained  in  Exhibit 
H  to  this  subpart  and  include: 

1.  Plan  I — Only  those  borrowers  who 
received  this  type  of  interest  subsidy  prior  to 
October  27. 1980.  may  continue  to  utilize  this 
Interest  Credit  Plan.  Those  broadly-based 
nonprofit  corporations  and  consumer 
cooperatives  may  continue  operating  under 
this  plan  provided: 

a.  Occupancy  is  limited  to  very-low  or  low- 
income  nonelderly:  very  low-  and  moderate- 
income  elderly,  disabled  or  handicapped 
persons. 

b.  Budgets  and  rental  rates  are  based  on  a 
3  percent  loan  amortization  The  rent 
schedule  consists  only  of  "market"  rental 
rates.  I 

2.  Plan  II— This  interest  subsidy  is  | 
available  to  broadly-based  nonprofit 
corporations,  consumer  cooperatives.  State  or 
local  public  Agencies,  or  to  other 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

a.  Occupancy  is  limited  to  very-low,  low- 
and  moderate-income  persons  except  as 
noted  in  paragraph  VI  B  2  e  of  this  Exhibit. 

b.  Budgets  are  prepared  for  two  rental  or 
occupancy  rales,  basic  and  market.  The 
minimum  (basic)  rate  for  persons  not 
receiving  rental  assistance  is  based  on  a  1 
percent  loan  amortization.  The  maximum 
(market)  rate  is  based  on  the  loan  amortized 
at  the  interest  rate  shown  in  the  promissory 
note. 

c.  Tenant  or  member's  contribution  for 
shelter  cost,  calculated  according  to  the  FMI 
for  Form  FmHA  1944-8.  may  not  exceed  the 
highest  of: 

(1)  Thirty  (30)  percent  of  monthly  adjusted 
income,  or 

(2)  Ten  (10)  percent  of  gross  monthly 
income,  or 

(3)  If  the  household  is  receiving  payment 
for  public  assistance  from  a  public  agency, 
the  portion  of  such  payments  which  is 
specifically  designated  by  that  Agency  to 
meet  the  household's  shelter  costs  (Example 
in  paragraph  II  C  1  j  (2)  of  this  Exhibit),  or 

(4)  The  basic  rent  or  occupancy  charge 
where  no  RA  is  available. 

d.  Any  tenant  or  member  contribution 
increase  caused  by  the  change  from  25 
percent  of  the  household  adjusted  income  to 
the  greater  of  c  (1).  (2).  or  (3).  or  by  other 
provision  of  Federal  Law  or  Federal 
regulation,  is  restricted  to  not  more  than  10 
percent  in  any  12  month  period,  as  calculated 
on  Form  FmHA  1944-8,  unless  the  increase 
above  10  percent  is  attributable  to  an 
increase  in  income. 

e.  RRH  borrowers  whose  loans  were 
approved  on  or  after  August  1.  1968.  may 
convert  from  Plan  I  to  Plan  II.  When  they  are 
presently  at  full  profit  operation,  they  may 
convert  to  Plan  II  by  executing  a  new  or 
amended  loan  resolution  or  loan  agreement 
and  an  interest  credit  and  RA  agreement 
according  to  Exhibit  H  of  this  subpart. 
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B  Rental  Assjstance  (RAJ  Program— 
FmHA.  This  is  a  subsidy  program  available 
to  RRH,  RCH  and  LH  borrov«r8  to  assist 
very-low  and  low-income  tenants  and 
members  in  paying  their  shelter  cost.  RA  is 
not  authorized  for  tenants  or  members  whose 
adjusted  income  is  above  the  low-income 
level.  RA  is  not  available  to  LH  borrowers 
who  are  individual  farmowners.  partnerships, 
family  corporations,  or  association  of 
farmers  RRH  borrowers  with  loans  approved 
on  or  after  August  1. 1968.  must  be  operating 
under,  or  change  to.  Interest  Crt?dit  Plan  11  to 
receive  RA.  Fall  profit  borrowers  may  ufihjre 
RA  by  converting  to  a  limited  profit 
opwafion.  The  provrsfons  of  the  RA  program 
are  covered  in  detail  in  Exhibit  E  of  this 
subpart. 

C.  Department  of  Housing  and  Urban 
Development  /HUD} — Sectron  8  HoHsing 
Assistance  Payments  Program.  This  subsidy 
program  is  administered  by  HUD  or  the  local 
public  housing  agency.  Projects  operating 
under  the  Memorandum  of  Understanding 
between  FmliA  and  Hl'D  will  also  be  subject 
to  the  requirements  of  the  Housing 
Assistance  Payments  (HAP)  Contract 
executed  by  the  borrower.  Projects  accepting 
tenants  utilizing  Sectioa  S  assistance 
assigned  by  a  local  public  housing  agency 
will  also  comply  with  any  requirements 
imposed  by  such  agency  However,  in  all 
cases,  tenants  receiving  Section  B  assistance 
must  meet  the  eligibility  requireoaents 
specified  in  paragraph  VI  8  of  this  Exhibit. 
Requirements  that  conflict  with  FmHA 
requirements  should  be  referred  to  the 
District  Director  for  guidance.  (Generally,  the 
most  restrictive  HUD  or  FmHA  requirements 
or  limitations  will  apply  ) 

V.  Management  Operations 

A.  Management  plan.  A  comprehensive 
management  program  is  essential  to  the 
successful  operation  of  a  project  A  written 
plan  is  the  primary  Ingredient  which  should 
describe  the  detailed  policies  and  procedures 
in  managing  the  project.  Unless  program 
regulations  specifically  permit  an  exception, 
a  management  plan  is  required  for  (1)  All 
proposed  multiple  housing  projects;  (2) 
existing  projects  in  which  the  loan,  transfer, 
or  reamortization,  was  approved  after 
October  27, 1969:  and  (3)  any  other  multiple 
housing  projects  where  the  State  Director 
determines  a  management  plan  is  needed 
because  of  loan  delinquency  or  default. 
neglected  maintenance  or  known  landlord- 
tenant  problems.  The  plan  should  be 
developed  in  detail  commensurate  to  project 
size  and  complexity,  and  should  be  reviewed 
annually  and  updated  by  the  borrower  at 
least  biennially.  Exhibit  B-1  of  this  subpart 
outlines  the  requirements  of  the  plan.  The 
following  items,  a*  a  mirumum.  should  be 
addressed  in  the  plan. 

1  The  relationship  between  oi^ner  and 
management  ^ent  (when  applicable). 

2.  Personnel  policy  and  staffing 
arrangements. 

a.  Publiazing  and  achieving  early 
occupancy  throu^  affirmative  fair  housing 
marketing  and  policies. 

4.  Tenant  or  member  certification  and 
verification  of  income. 

5.  Tenant  or  member  admissions  policies 
and  leasing  or  occupancy  policies. 


6.  Rent  or  occupancy  charge  coUecliOB. 
includrng  occupancy  surcharge,  if  applicable 
7  Rent  or  occupancy  ckkarge  changes. 
B,  Maintenance. 

9  Records  mauiteeance  and  reports. 

10  Energy  cooservatton  measures. 
U.  Tenant  or  member  participation  in 

project  operations  and  tenants  or  member  s 
relationship  with  tnanagement 

12.  Termination  of  leases  or  occupancy 
agreements  and  evictions. 

13.  ManageoKBt  of  Support  Services  to 
congregate  aadior  group  borne  projects. 

14.  Management  Background  and/or 
Experience. 

15.  Management  agreement  (when 
applicable). 

16.  Management  compensation. 

17.  Occupancy  policy 

B.  Management  agreement.  The 
management  agreement  is  the  primary 
document  by  which  the  management  agent  is 
guided,  evaluated,  arvd  compensated.  It  bears 
a  close  relationship  to  Ibe  management  pUn. 
A  management  agreement  is  required  except 
in  cases  where  the  borrower  (owner)  fills  the 
role  of  manager  Requirements  of  a 
manageraeDt  agreement  are  listed  in  Exhibit 
B-2  of  this  subpart.  Exhibit  B-3  of  this 
subpari  IS  a  suggested  management 
agreement  The  two  types  of  agreements 
acceptable  to  FmHA  are  described  as 
follows; 

1.  The  owner  hires  a  professional 
management  agent  to  oversee  and  operate 
the  projecL  The  management  agent  may 
provide  a  site  manager  for  onsiie 
management  and/or  caretaker  when  justified 
by  the  size  of  the  proiect.  A  qualifications 
statement  by  the  management  agent  is 
required  by  the  borrower  and  FmHA.  Exhibit 
B-4  of  this  subpart  provide  a  guideline  for 
preparing  the  statement. 

2.  The  owner  maintains  all  or  a  part  of  the 
management  role.  The  owner  may  use  the 
seirvices  of  a  site  manager  in  providing  onsite 
management  and/or  services  of  a  caretaker 
when  justified  by  the  size  of  the  project. 
FmHA  requires  a  qualifications  statement  by 
the  owner  who  proposes  to  [lersonally 
provide  the  management  to  determine 
management  capability.  Exhibit  B-S  of  Ihis 
subpart  provides  a  guideline  for  preparing  the 
statement 

C  Responsibility.  The  management  plan 
and  management  agreement  must  be  based 
on  applicable  provisions  of  local,  State,  and 
Federal  statutes  and  the  regulatory 
requirements  of  the  loan  used  to  finance  the 
project,  regardless  of  the  management  system 
used.  The  owner  remains  totally  respoosible 
to  FmHA  for  the  project,  regardless  of  the 
authority  delegated  by  the  owner  to  the 
management  agent. 

D.  Compensation — 1  Protects  with 
management  agent  The  amount  of 
compensation  is  to  be  negotiated  between  the 
owner  and  the  management  agent  The 
amount  of  compensations  must  be 
reasonable,  typical  when  compared  with 
similar  services  available  in  the  area,  and 
earned.  The  amount  o[  compensation  of  "fee" 
should  generally  be  stated  on  a  monthly  per 
occupied  unit  or  as  a  percentage  of  rents 
collected.  Rents  collected  could  include  any 
RA  and/or  interest  credit  subsidy.  The  fee 


should  vary  from  protect  to  project  depending 
upon  size,  complexity,  services  to  be 
pro\  ided.  type  of  pro»ec».  age  of  loan  and 
other  relevant  factors,  such  as  comp8r»bie 
fees  for  siniilar  protects  m  the  area  in  wrhick 
the  project  is  located  The  State  and  Dtstnd 
Offices  shall  assemble  data  on  ccKn|»rabie 
management  fees  m  the  Dwtnct  lad  State  to 
be  used  as  a  basis  for  determirmg  the 
fairness  erf  fees  negotiated  between 
borrowers  and  mwiafteinent  agents. 

a  The  management  aureement  mu.*!! 
specificall*  define  any  pmiect  »<T»ic«  to  be 
provided  that  are  to  be  paid  dirpcDy  from  the 
Owner's  Operating  and  Maintenance 
Account  by  the  m»nag»"inent  a^nt  hot  no* 
included  in  the  ajtenfs  maiVMiemenl  fe«. 
These  costs  may  mdude  the  following  budget 
line  ifemr 

(1 )  Cost  of  salary  and  wages  of  the 
project's  site  manager  and/or  csretaker. 
(These  persons  will  be  hired  and /or 
dismissed  by  the  mBnagement  agerrt )  The 
management  plan  must  specify  the  duties  of 
the  site  manager. 

(1)  Legal  fees  for  the  project. 
f3)  Auditing  fees  for  the  project. 

(4)  Repiair  and  maintenance  costs  for  the 
project. 

b.  The  management  agreement  must  also 
define  costs  that  accrue  to  the  management 
agent  but  not  directly  to  the  prtiject.  TTie 
management  fee  will  include  costs  such  as; 

ft)  Monitoring  project  operations,  training 
and  supervision  of  on  site  staff. 

(2)  Establishing  a  system  to  keep  project 
books,  reports,  records,  and  accounts. 

(3)  f>reparafion  and  distribution  of  monthly 
reports. 

(4)  Preparation  and  distribution  of  annua! 
reports  of  operations  and  maintenance. 

(5)  Preparation  of  request  for  reserve 
withdrawal,  rent  adjustment,  rehabilitation 
and  energy  conservation  proposals,  plans 
and  specifications. 

(6)  Review  of  tenant  certifications  and 
submission  of  monthly  PvA  requests  and 
monies  collected  for  occupancy  surcharge. 
Assure  protection  of  project  receipts  and 
make  project  invoice  and  payment 
disbursements. 

(7)  Management  agent's  office  override 
including  office  supplies  and  equipment 
transportaliOB.  and  telephone  calls  to 
projects,  office  daU  processing  systems  and 
postage. 

(8)  Supervision  by  management  agent 
(time,  knowledge,  and  expertise)  of  overall 
operations  and  capital  Improvements. 

(9)  Meeting  with  owners,  investors,  and/or 
leading  agency. 

(10)  Development,  preparaiion.  and 
revision  of  maragemeni  plans  and/ or 
agreements. 

2.  Owner  managed  pro/ects.  The  owner  will 
be  authorized  to  manage  the  rental  project 
only  when  FmHA  determines  m  wnlmg  that 
the  owner  (either  as  the  individual  borrower 
or  as  a  pari  of  an  organization!  has  the 
necessary  management  capabilities 

a.  Projects  with  owners  with  ideniiiy-of- 
interest  relationships  to  the  management 
agent  will  no)  be  considered  as  an  owner 
managed  project  The  compensation  must  be 
according  to  the  provisions  of  paragraph  V  D 
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of  this  exhibit  and  b«  reasonable,  earned,  and 
not  exceed  the  normal  cost  of  similar 
services,  had  such  services  been  provided  by 
an  independent  management  agent. 

b.  Since  Cooperatives  are  to  be  organized 
as  self-management  entities,  the  board  of 
directors  is  not  expected  to  have 
management  experience.  In  lieu  of  this 
experience,  the  adviser  to  the  board  will 
provide  management  guidance  during  the 
formative  years  of  the  cooperative.  Under  the 
adviser's  direction,  the  cooperative  will 
become  accustomed  to  this  role  and  thus  gain 
the  ability  to  assume  management 
responsibilities.  If,  after  the  required  trial 
penod  outlined  in  subpart  E  of  part  1944.  the 
cooperative's  board  is  unable  to  assume 
management  responsibilities,  professional 
management  will  be  hired  by  the  cooperative. 
We  would  expect  the  amount  of 
compensation  paid  to  a  cooperative  adviser 
to  be  less  than  that  paid  to  other  types  of 
management  agents  in  order  to  provide  the 
members  with  some  equity  in  the  early  years. 
(See  subpart  E  to  pari  1944|. 

3.  Initial  rent-up  fees.  Payment  of  fees  for  a 
one-time  effort  to  achieve  initial  rent-up  of  a 
newly  constructed  rental  project  is  permitted 
when  it  is  determined  necessary  and 
documented  by  the  FmHA  loan  approval 
official  and  the  loan  applicant.  Rent-up  fees 
should  be  paid  on  a  per-unit  basis  only  after 
each  unit  has  been  occupied  by  the  initial 
tenant.  Payment  of  the  rent-up  fee  and  other 
project  management  start-up  expenses  should 
generally  be  made  from  the  2  percent  initial 
operations  and  maintenance  fund  as  follows: 

a.  In  owner  managed  proiecis  or  when 
there  is  an  identity  of  interest  as  defined  in 
{  ig24.4(i)  of  subpart  A  of  part  1924  of  this 
chapter  between  the  management  agent  and 
the  borrower,  such  as  the  owner  or  the 
owner's  principals  or  family  members  owning 
an  interest  in  the  management  firm  (or  vice 
versa),  initial  rent-up  fees  may  be  allowed 
but  only  up  to  reasonable  actual  cash 
expenditures. 

b.  When  there  is  not  an  identity  of  interest, 
a  person  or  firm,  preferably  the  management 
agency,  may  be  compensated  at  a  rate 
negotiated  with  the  applicant/borrower  that 
represents  reasonable  compensation  for  the 
incurred  marketing  cost  and  project 
management  start-up  expenses. 

E.  Site  manager  and/or  caretaker  services. 
The  on  site  services  of  a  site  manager  and/or 
caretaker  may  be  used  when  justified  by  the 
size,  composition  and  location  of  a  project, 
whether  the  project  is  managed  by  a 
management  agent  or  by  the  owner.  There 
should  be  a  written  agreement  between  the 
owner  or  the  management  agent  and  the  site 
manager  to  define  the  role  and  duties  of  the 
site  manager  and  to  provide  a  basis  for 
evaluating  the  site  manager.  FmHA  may 
require  an  onsite  resident  manager  and/or 
caretal<°r  to  assure  that  the  loan  objectives 
are  mei  and/or  to  protect  the  tenant's  or 
government's  interest.  It  is  desirable  but  not 
mandatory  that  the  site  manager  and/or 
caretaker  meet  the  tenant  eligibility 
requirements  for  occupancy  in  the  project. 

1.  Calculation  of  rental  rate  for  site 
manager  or  caretaker.  The  rental  rate  for  the 
unit  occupied  by  the  site  manager  or 
caretaker  will  always  be  reflected  in  the 


project  budget  the  same  as  the  cost  for  other 
non-revenue  producing  portion  of  the  project. 
When  the  unit  for  the  site  manager  or 
caretaker  was  authorized  by  the  State 
Director  according  to  the  requirements  of 
{  1944.212(0  of  subpart  E  of  part  1944,  the 
unit  may  or  may  not  be  designated  as  part  of 
the  non-revenue  producing  facilities.  This 
determination  will  be  reflected  in  the 
project's  management  plan.  The  rental  rate 
will  then  be  determined  as  follows: 

a.  If  the  unit  is  planned  and  designed  as  a 
revenue  producing  unit,  the  compensation 
paid  to  the  site  manager  and/or  caretaker 
will  be  reflected  in  the  operation  and 
maintenance  expenses  of  the  project  and  will 
be  included  in  the  annual  income  of  the  site 
manager  and/or  caretaker.  The  site  manager 
and/or  caretaker's  rent  contribution  will  be 
based  on  their  total  income  from  all  sources. 
Occupancy  surcharge  will  be  applied  in 
eligible  projects. 

b.  When  a  living  unit  is  provided  at  a 
reduced  cost  to  the  site  manager  and/or 
caretaker  in  a  Plan  II  project,  the  rental  of  the 
unit  will  be  considered  to  be  basic  rent  plus 
any  applicable  occupancy  surcharge.  The 
portion  of  rent  furnished  by  the  project  in  the 
form  of  rent  reduction  below  the  basic  rent 
will  be  recorded  on  FmHA  budget  forms. 
Debt  payment  will  be  as  if  the  unit  were 
rented  at  basic  rent. 

c.  When  a  living  unit  was  planned  as  a 
revenue  producing  unit  but  is  provided  at  no 
cost  to  the  site  manager  and/or  caretaker  in  a 
Plan  II  project,  the  rental  value  of  the  unit 
will  be  considered  to  be  basic  rent.  The 
associated  cost  of  producing  portions  of  the 
project.  Project  rental  rates  will  be 
established  as  if  the  unit  did  not  exist  as 
living  quarters.  Debt  payment  will  be  as  if  the 
unit  were  rented  at  basic  rent.  Occupancy 
surcharge  will  not  be  applicable. 

d.  When  a  living  unit  is  provided  at  no  cost 
to  the  site  manager  and/or  caretaker  in  a 
Plan  I  or  profit  type  project,  the  rental  value 
of  the  unit  will  be  considered  to  be  the  FmHA 
approved  "market"  rental  value  and 
occupancy  surcharge  is  not  applicable. 

e.  When  the  site  manager  and/or  caretaker 
resides  in  a  living  unit  and  pays  rent,  the 
rental  rate  will  be  calculated  as  follows: 

(1)  If  the  site  manager  and/or  caretaker 
meets  the  tenant  eligibility  requirements  for 
the  type  of  project  being  occupied,  the 
appropriate  rental  rate  will  be  the  rale 
established  for  an  eligible  tenant  in 
accordance  with  paragraph  VI  B  of  this 
Exhibit. 

(2)  If  the  site  manager  and/or  caretaker 
does  not  meet  the  tenant  eligibility 
requirements  for  the  type  of  project  being 
occupied  because  the  site  manager's  and/or 
caretaker's  adjusted  annual  income  exceeds 
the  maximum  income  limits,  the  site 
manager's  and/or  caretaker's  appropriate 
rental  rate  for  all  projects  except  those 
operating  under  interest  credit  Plan  I  will  be 
the  FmHA  approved  market  rental  rate  for 
the  size  of  unit  occupied.  For  interest  credit 
Plan  I  projects,  the  appropriate  rental  rate 
will  be  the  FmHA  approved  market  rental 
rate  for  the  size  of  unit  occupied,  plus  25 
percent. 

f.  If  the  unit  was  planned  and  designated  as 
a  non-revenue  producing  unit,  it  will  be 


treated  as  any  other  essential  facility  for 
which  loan  funds  were  authorized  so  long  as 
it  is  used  according  to  the  approved 
management  plan.  The  operating^ costs, 
reserve  payment  and  debt  service  for  the 
manager  or  caretaker's  unit  will  be  budgeted 
as  part  of  the  overall  cost  of  operation. 
Occupancy  surcharge  will  not  be  collected 
for  non-revenue  producing  units. 

2.  Owner  occupancy.  With  the  prior 
approval  of  the  State  Director,  owners  may 
occupy  a  unit  in  the  project  when  the  owner 
will  manage  the  project  rather  than  hiring  a 
management  agent  or  a  site  manager.  The 
size,  composition,  and  location  of  the  project 
must  justify  the  services  of  a  site  manager  or 
caretaker,  and  the  State  Director  must 
determine  the  owner  is  capable  of  performing 
these  services.  The  rental  rate  will  be 
included  as  described  in  paragraph  V  E  1  of 
this  Exhibit. 

F.  Projects  without  a  site  manager  and/or 
caretaker  Projects  without  a  site  manager 
and/or  caretaker  must  have,  at  a  minimum,  a 
tenant  who  will  serve  as  a  contact  person  or 
have  a  person  who  is  easily  accessible  to  the 
project  who  is  able  to  represent  the  project 
manager  or  owner  on  maintenance  and 
management  matters. 

VI.  Renting  Procedures. 

Preparations  for  initial  rent-up,  occupancy 
and  maintenance  will  begin  90-120  days 
ahead  of  the  projected  completion  date  of  the 
project.  This  procedure  will  include  a  prerent- 
up  conference  between  the  FmHA  District 
Director,  the  borrower,  and  the  person(s) 
responsible  for  project  management. 
Decisions  to  be  made  concern  the 
advertisement  of  available  units,  affirmative 
marketing  practices,  tenant  eligibility,  and 
tenant  selection  criteria. 

A.  Affirmative  fair  housing  marketing  plan. 
All  borrowers  with  five  or  more  rental  units 
must  meet  the  requirements  of  { 191.203(c)  of 
subpart  E  of  part  1901  of  this  chapter  by 
preparing  and  submitting  an  Affirmative  Fair 
Housing  Marketing  Plan  on  HUD  Form  935.2. 
Records  must  be  maintained  by  the  borrower 
reflecting  efforts  to  fulfill  the  plan  and  will  be 
subject  to  review  by  FmHA  during 
compliance  reviews  for  title  VI  of  the  Civil 
Rights  Act  of  1964.  The  approved  plan  will  be 
made  available  by  the  borrower  for  public 
inspection  upon  request  at  the  borrowers 
place  of  business,  rental  office,  or  at  any 
other  location  where  tenant  applications  are 
received  for  the  project.  In  developing  the 
plan,  the  following  items  should  be 
considered: 

1.  Direction  of  marketing  activity.  The  plan 
should  be  designed  to  attract  applications  for 
occupancy  from  all  potentially  eligible  groups 
of  people  in  the  housing  marketing  area 
regardless  of  race,  color,  religion,  sex.  age, 
marital  or  familial  status,  national  origin,  or 
physical  or  mental  handicap  (must  possess 
capacity  to  enter  into  legal  contract).  The 
plan  must  show  that  efforts  will  be  made  to 
reach  very  low-income,  low-income  group  or 
groups  who  traditionally  would  not  be 
expected  to  apply  for  such  housing  without 
special  outreach  efforts. 

2.  Marketing  program.  The  applicant  or 
borrower  should  determine  which  methods  of 
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marketing  such  as  radio,  newspaper.  TV. 
signs,  etc,  are  best  suited  to  reach  those  very 
low-income,  low-income  group  or  groups  who 
otherwise  might  not  apply  for  occupancy  in 
the  project.  The  aging  network  such  as  the 
State  and  Area  Agencies  on  Aging  should  be 
contacted  to  assist  in  reaching  senior 
citizens. 

a.  Signs,  brochures,  etc.  Any  radio,  TV  or 
newspaper  advertisement,  signs,  pamphlets, 
or  brochures  used  must  contain  appropriate 
equal  opportunity  statements.  A  copy  of  this 
proposed  material  should  be  submitted  along 
with  the  HUD  Form  935.2  for  approval.  The 
nondiscrimination  (>oster  entitled,  "And 
Justice  for  All"  and/or  the  "Fair  Housing" 
poster  must  be  displayed  in  the  rental  office. 
If  the  rental  office  is  not  on  site,  the  posters 
must  be  displayed  in  a  common  conspicuous 
place  on  the  site. 

b.  Community  contact  Special  interest 
groups  such  as  community,  public  interest, 
and  religious  organizations  should  be 
contacted  in  small  communities  without 
formal  communication  media  aimed  at  the 
group  or  groups  least  likely  to  apply  for  the 
available  housing.  Community  contacts 
should  also  be  used  in  reaching  specific 
elements  of  the  community  such  as  the 
elderly  or  particular  ethnic  groups. 

c.  Rental  staff.  All  staff  persons 
responsible  for  renting  the  units  will  be 
instructed  in  the  procedures  and 
requirements  of  the  Affirmative  Fair  Housing 
Marketing  Plan  and  in  those  actions 
necessary  to  carry  out  the  plan  promoting 
equal  housing  opporiunity. 

3.  Marketing  records.  The  borrower  will  be 
required  to  provide  data  according  to  subpart 
E  of  part  1901  of  this  chapter,  pertaining  to 
compliance  reviews,  to  indicate  to  what 
extent  minority  groups  are  being  benefited. 

B.  Tenant  eligibility.  The  rental  agent  of 
the  project  must  be  knowledgeable  about  the 
FmHA  tenant  eligibility  requirements  as  they 
relate  to  a  particular  project.  FmHA  loans 
require  occupancy  of  the  units  by  eligible 
tenants.  Except  for  migrant  farm  worker 
tenants,  tenant/applicants  must  certify  on 
their  application  that  the  housing  they  will 
occupy  is/will  be  their  permanent  residence. 
They  will  further  certify  that  they  do/will  not 
maintain  a  separate  subsidized  rental  unit  in 
a  different  location. 

1.  Eligible  tenants.  The  following  tenant 
eligibihty  criteria  will  apply  where 
appropriate,  unless  otherwise  authorized: 

a.  To  determine  eligibility  for  occupancy 
the  applicant's  income  must  be  as  defined  in 
paragraph  II  K  and  include  income  from  net 
family  assets  as  defined  in  paragraph  II  W  of 
this  Exhibit. 

b.  The  adjusted  annual  income  must  meet 
the  definition  of  very  low-,  low-  or  moderate- 
income  as  defined  In  this  Exhibit  as  required 
for  that  specific  project  for  applicant 
selection,  tenant  contribution  and  continued 
occupancy. 

c.  To  determine  eligibility  for  continued 
occupancy,  the  tenant's  Adjusted  Annual 
Income  must  be  determined  at  least  once 
every  12  months.  When  the  tenant's  Adjusted 
Annual  Income  exceeds  the  moderate-income 
limit  established  for  the  area  in  which  the 
project  Is  located,  the  tenant  is  no  longer 
eligible  and  will  be  required  to  vacate  the 


project  according  to  the  terms  of  the  lease 
and  paragrah  VI  B  S  of  this  Exhibit. 
Continued  occupancy  by  cooperative 
members  will  not  be  affected  by  this  income 
criteria.  Cooperative  members,  after  initial 
certification  of  income  eligibility,  may  remain 
members  regardless  of  income. 

d.  In  RRH  projects  operating  on  a  Plan  I 
basis,  tenants  will: 

(1)  Be  a  very  low-,  low-,  or  moderate- 
income  elderly,  disabled  or  handicapped 
person. 

(2)  Be  a  very  low-  or  low-income 
nonelderly.  nondisabled  or  nonhandicapped 
person. 

e.  In  RRH  projects  operating  on  a  nonprofit 
or  limited  profit  Plan  II  basis,  tenants  will  be 
a  very  low-,  low-,  or  moderated-income 
person  regardless  of  age.  disability  or 
handicapped  condition. 

f  In  RRH  projects  operating  on  a  full-profit 
basis,  tenants  will: 

(1)  Be  an  elderiy,  disabled  or  handicapped 
person  of  any  income. 

(2)  Be  a  very  low-,  low-,  or  moderate- 
income  nonelderly,  nondisabled  or 
nonhandicapped  pierson. 

g.  In  LH  projects  designed  and  operated 
either  for  year-round  or  seasonal  occupancy, 
tenants  will  be  domestic  farm  laborers  and 
include  such  tenants  with  familial  status. 

h.  Occupancy  in  RRH  projects  or  those 
portions  of  RRH  projects  designated  by 
FmHA  as: 

(1)  Family  housing  may  be  by  any 
combination  of  elderly,  disabled  or 
handicapped,  and/or  nonelderely, 
nondisabled  or  nonhandicapped  tenants 
including  those  tenants  with  familial  status. 

(2)  Elderly  housing  must  be  by  elderiy. 
disabled  and/or  handicapped  tenants  but  not 
restricted  exclusively  for  use  by  disabled 
and/or  handicapped  tenants. 

i.  Tenant  households  must  generally  be 
capable  of  caring  for  themselves  and  must 
meet  the  following  criteria: 

(1)  Not  be  totally  dependent  on  others  to  be 
able  to  vacate  the  unit  for  their  own  safety  in 
emergency  situations.  Tenant  households  are 
eligible  for  occupancy  when  a  member  of  the 
household  is  disabled  if  adequate  care  and 
assistance  is  provided  by  the  tenant 
household  for  the  safety  and  well-being  of  the 
disabled  household  member. 

(2)  Possess  the  legal  capacity  to  enter  into 
a  lease  agreement,  except  in  the  case  of 
tenants  residing  in  a  congregate  housing 
project  who  have  a  legal  guardian. 

(3)  Persons  meeting  the  definition  of  elderiy 
in  paragraph  II I  of  this  Exhibit  may  be 
considered  an  eligible  tenant  or  co-tenant  if 
more  suitable  housing  will  improve  their 
ability  to  live  independently.  The  disability  or 
handicap  must  be  supported  by  a  doctor's 
certificate  and  must  meet  one  of  the 
definitions  in  paragraph  11 1  of  this  Exhibit. 
Receipt  of  veterans  benefits  for  disability, 
whether  service-oriented  or  otherwise,  does 
not  automatically  establish  disability.  The 
owner/manager  must  make  the  determination 
based  upon  evaluation  of  the  applicant's 
condition  and  the  documentation  presented 

).  For  LH  projects  and  units  in  RRH  projects 
specifically  designed  and  designated  for  the 
elderly,  disabled  and/or  handicapped  as 
defined  by  FmHA,  occupancy  is  limited 


solely  to  those  meeting  the  eligibility 
requirements  for  the  specific  type  of  protect 
(i.e.,  domestic  farm  laborers,  elderly,  disabled 
and/or  handicapped).  Eligible  occupants  in 
these  projects  may  also  include  other  persons 
who  are  usually  household  members  of  the 
domestic  farm  laborer,  elderly,  disabled  or 
handicapped  person  Resident  assistants  or 
chore  workers  will  not  be  considered  lo  be 
members  of  the  tenant  household. 

k  A  student  or  other  seemingly  temporary 
resident  of  the  community  who  is  otherwise 
eligible  and  seeks  occupancy  in  an  RRH  or 
RCH  project  may  be  considered  an  eligible 
tenant  or  member  when  all  of  the  following 
conditions  are  met: 

(1)  Is  either  of  legal  age  in  accordance  with 
applicable  State  law  or  is  other%\'ise  legally 
able  to  enter  into  a  binding  contract  under 
State  law. 

(2)  The  person  seeking  occupancy  has 
established  a  household  separate  and  distinct 
from  the  person's  parents  or  legal  guardians. 

(3)  The  person  seeking  occupancy  is  no 
longer  claimed  as  a  dependent  by  the 
person's  parents  or  legal  guardians  pursuant 
to  Internal  Revenue  Service  regulations,  and 
evidence  is  provided  to  this  effect, 

(4)  The  person  seeking  occupancy  signs  a 
written  statement  indicating  whether  or  not 
the  person's  parents,  legal  guardians,  or 
others  provide  any  financial  assistance  and 
such  financial  assistance  is  considered  as 
part  of  current  annual  income  and  is  verified 
in  writing  by  the  borrower. 

1.  A  former  domestic  farm  laborer  may 
continue  occupancy  of  an  LH  project  after 
retirement  or  after  becoming  disabled  if  the 
farm  laborer  was  an  eligible  tenant  in  the 
project  prior  to  the  event. 

m.  A  tenant  who  does  not  personally  reside 
in  a  rental  unit  for  a  period  exceeding  60 
consecutive  days,  for  reasons  other  than 
health  or  emergency,  is  considered  ineligible 
and  shall  be  required  to  pay  market  rent  in 
Plan  II  projects  or  125  percent  of  rent  in  Plan  I 
projects  for  the  penod  of  absence  exceeding 
60  consecutive  days. 

(1 )  If  the  tenant  continues  to  be  absent 
from  the  unit,  the  borrower  must  notify  the 
tenant  by  certified  mail  at  least  30  days  prior 
to  the  end  of  the  leasing  period,  to  occupy  the 
living  unit  by  the  end  of  the  lease  penod  or 
the  borrower  will  start  eviction  proceedings. 

(2)  In  those  cases  existing  before  the 
issuance  of  this  subpart  on  December  19, 
1983,  where  the  tenant's  lease  does  not 
contain  the  lease  clause  in  paragraph  VIII  B  3 
c  of  this  exhibit,  the  tenant  will  be  advised 
that  the  lease  will  not  be  renewed. 

2.  Occupancy  policy  Occupancy  policy  in 
FmHA  financed  projects  shall  have  the 
objective  of  effective  utilization  of  space 
without  overcrowding  or  providing  more 
space  than  is  needed  by  the  number  of  people 
in  the  household  An  unborn  child  will  be 
considered  a  household  member  for  the 
purpose  of  determining  household  size. 

a  The  following  occupancy  standards  are 
to  be  complied  with  to  assure  efficient  use  of 
the  units  developed  with  FmHA  financing 
and  apply  to  all  RRH  projects,  to  determine 
the  initial  occupancy  of  RCH  members,  and 
to  LH  projects  designed  and  operated  for 
year-round  occupancy. 
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b.  The  above  occupancy  tUndards  may 
serve  u  general  guidelioea  for  migrant  farm 
labor  housing.  Projects  developed  in 
compliance  with  local  and/or  state  design 
requirements  will  determine  the  appropriate 
occupancy  standards  for  migrant  LH. 

c.  Without  FmKA  appnrval.  management 
may  assign  a  larger  or  smaller  unit  than  the 
household  needs  if  all  the  following 
conditions  are  met: 

(IJ  No  household,  otherwise  eligible  and 
having  the  number  of  members  appropriate  to 
the  unit  is  available  to  occupy  the  unit  and 
management  has  made  a  dihgent  effort  to 
reach  tenants  who  qualify  for  the  larger  or 
smaller  unit 

(2)  The  teitant  agrees  to  transfer  to  the  first 
correctly-sized  ontt  if  and  when  it  becomes 
available  in  the  project: 

(3)  If  occnpancy  surcharge  is  applicable, 
the  tenant  agrees  to  pay  occupancy  surcharge 
at  the  higher  rate,  either  of  the  vacated  unit 
or  the  newty  occupied  unit. 

(4)  The  tcTMnl  agrees  to  pay  ail  cost 
associated  with  the  subsequent  move;  am) 

(5)  The  agreements  in  c.(2)  and  c.(3)  of  this 
paragraph  are  included  in  the  tenant's  lease. 

d.  Borrowers  with  RRH  projects 
speciflcaOy  iMih  and  designated  for  the 
elderly  pnor  to  October  27. 1980,  with  only  a 
few  or  no  o—  bedroom  units,  may  permit 
occupancy  of  two-bedroom  aruts  by  single 
eligible  tenants  if  this  provision  is  inchided  in 
the  project  occupancy  pohcy.  Tbe  occupancy 
policy  should  reflect  tbe  needs  of  tbe  local 
market  area.  This  ebgibibty  determination 
m*de  by  the  maaaymenl  must  be  included  u> 
the  tenant's  lease  and  will  entitle  such  tenant 
to  all  benefits  without  need  for  further  PmHA 
approval. 

e.  When  a  unit  cannot  be  rented  inder  the 
provisions  in  paragraphs  c  and  d  above,  the 
District  Director  may  authonze  an  exception 
accor<ling  to  paragraph  VI  B  6  of  this  Exhibit. 

f.  A  tenant  who  was  determined  etigible 
and  allowed  to  occupy  under  regulations  in 
effect  prior  to  October  1. 1988,  who  does  not 
meet  eligibility  requiremeols  regarding 
income  or  borrower  occupancy  policy  as 
prescribed  m  these  regulations  may  be 
permitted  continued  occupancy  in  tbe  same 
unit. 

g.  In  the  case  of  unusual  household 
situations  such  as  a  single  parent  with  older 
children  of  opposite  gender  the  District 
Director  may  make  an  exception  to 
paragraph  VI  B  2  a  through  f  on  a  case-by- 
case  basis  and  determine  the  household 
eligible. 

h.  For  each  RRH  project  specifically 
designated  for  the  elderly,  the  borrower  or 
management  may  not: 

(1)  Prohibit,  prevent,  restrict  or 
discriminate  against  any  tenant  who  owns  or 
keeps  a  pet  in  their  apartment  unit  with 
respect  to  continued  occupancy  in  the  project 


unless  the  approved  oroiect  pet  rules  are 
violated. 

(2)  Prohibit,  prevent,  restrict  or 
discnminate  against  any  applicant  who  owns 
a  pet  with  respect  to  obtaining  occupancy  to 
the  project. 

i.  Nothing  in  this  subpart  requires  that  an 
apartment  unit  be  made  available  to  an 
individual  whose  tenancy  would  constitute  a 
direct  threat  to  the  health  and  safety  of  other 
individuals  or  whose  tenancy  would  result  in 
substantial  physical  damage  to  the  property 
of  others. 

j.  A  household  which  includes  £  handicap 
person  may  make  reasonable  modification(s) 
at  their  own  expense  to  an  existing 
apartment  occupied  or  to  be  occupied  by 
such  person.  The  owner  may  condition 
permission  for  a  modification  on  the  tenant 
providing  a  reasonable  description  of  the 
proposed  modificationfsl  as  well  as 
reasonable  assurance  that  the  work  will  be 
done  in  a  workmanlike  manner  and  that  any 
required  building  permits  will  be  obtained.  It 
is  unlawful  for  an  owner  or  its  agent  to  refuse 
to  permit  such  modifications  that  afford  a 
handicapped  person  full  enjoyment  of  the 
apartment.  The  owner  or  agent  may. 
however,  require  the  restoration  of  the 
apartment  to  its  original  condition. 
reasonable  wear  and  tear  excepted,  at  the 
tenant's  expense  when  the  tenant  later 
vacates  tbe  apartment  unit.  Policy  must  be 
consistent  for  all  handicap  tenants  requesting 
to  make  modifications. 

3.  Other  Items  the  Rental  Agent  Shou/d 
Consider  in  Determining  Eligibility  of 
Applicants  for  Admission  To  the  Project  a. 
Credit  reports  to  reflect  the  applicant's  past 
record  of  meeting  oblige  tiona. 

b.  Prior  landlord  references  to  determine  if 
the  tenant  was  responsive  to  meeting  rent 
payment  obligations,  care,  and  mamtenance 
of  the  unit 

c.  Verification  of  incomes  and/or 
employment  according  to  paragraph  VD  of 
this  ElxhibiL  This  item  is  a  requirement  in  all 
cases. 

d.  The  applicant's  financial  capability  to 
meet  other  basic  living  expenses  and  the 
rental  charge,  taking  into  consideration  any 
subsidy  assistance  that  could  be  made 
available  to  the  tenant.  Where  RA  is  not 
available,  any  very-low  or  low-incooie 
household  that  would  be  required  but  unable 
to  pay  the  approved  rent,  including  utilities, 
may  be  eligible  for  some  form  of  rent  subsidy 
described  in  paragraph  IV  of  this  subpart  if  it 
is  available  in  the  area. 

e.  When  applicable,  written  verification  by 
a  doctor  or  other  qualified  third  party  of  an 
unborn  child. 

4.  Surviving  Members  of  Eligible  Tenant 
Household,  a.  Surviving  members  of  an 
elderly,  disabled  and/or  handicapped 
tenant's  household  may  continue  occupancy 
of  the  unit  even  though  they  may  not  meet  the 
definition  of  an  elderly,  disabled  or 
handicapped  person  stated  in  paragraph  U  of 
this  Elxhibit.  provided: 

(1)  They  are  eligible  occupants  in  all  other 
respects. 

(2)  They  occupied  the  unit  at  the  time  that 
the  original  tenant  ceased  to  occupy  the  unit, 
and 

(3)  The  District  Director  determines  on  a 
yearly  review  basis  that  their  continued 


occupancy  will  not  be  detrimental  to  the 
integrity  of  the  project  in  the  community. 

b.  Surviving  members  of  a  domestic  farm 
laborer  household  may  continue  to  occupy 
when  they  meet  the  definition  of  a  domestic 
farm  laborer  as  defined  in  paragraph  U  of  this 
Elxhibit.  When  they  do  not  meet  the 
definition,  the  provisions  for  formerly  eligible 
tenants  in  paragraph  VI  B  5  of  this  Exhibit 
will  apply. 

5.  Formerly  eligible  tenants.  Unless 
authorized  by  paragraph  VI  B  2  f,  formerly 
eligible  tenants  will  be  required  to  vacate 
their  unit  within  30  days  (7  days  for  migrant 
farm  labor  tenants  with  week-to-wcek  lease 
agreements)  or  the  end  of  the  terra  of  their 
lease  agreement,  whichever  is  longer,  when 
an  eligible  applicant  is  on  the  waiting  list  and 
is  available  for  occupancy.  If  vacating  the 
unit  in  the  time  period  described  creates  an 
undue  hardship  on  the  family,  the  District 
Director  may  permit  continued  occupancy  for 
a  reasonable  period  of  time.  The  following 
"formerly  eligible"  situations  apply  to  this 
paragraph: 

a.  Tenants  who  no  longer  meet  FmHA 
income  eligibility  requirements.  (This 
includes  tenants  receiving  RA  or  Section  8 
assistance.) 

b.  Tenants  in  LH  projects  who  no  longer 
meet  the  farm  labor  occupation  requirement, 
except  retired  or  disabled  domestic  farm 
laborers  who  are  eligible  tenants  at  the  time 
of  their  retirement  or  becoming  disabled  may 
occupy  a  project  that  Ihey  initially  occupied 
as  an  eligible  dotnestic  farm  laborer. 

c.  Tenants  who  no  longer  meet  the 
occupancy  policy  for  the  project.  These 
tenants  must  either  move  to  a  unit  of 
appropriate  size  in  the  project,  or  when  none 
is  available,  vacate  the  project  at  the 
termination  of  their  lease. 

6.  District  Director  authority  to  permit  an 
RRH  or  LH  borrower  to  rent  to  ineligible 
tenants,  a.  The  District  Dwecfor  may 
authorize  the  borrower  in  writing,  upon 
receiving  the  bwrower's  written  request  with 
the  necessary  documentation,  to  rent  units  to 
ineKgible  persons  for  temporary  periods  to 
protect  tbe  financial  interest  of  the 
government.  Likewise,  this  provision  may 
extend  to  a  cooperative.  This  authority  will 
be  for  periods  not  to  exceed  one  year.  Within 
the  period  of  the  lease  the  tenant  may  not  be 
required  to  move  for  any  reasons  of 
ineKgibility.  A  copy  of  the  authorization  to 
rent  to  nteKgibles  will  be  forwarded  to  the 
State  Office.  The  following  determinations 
must  be  made  by  the  authorizing  FmHA 
official. 

(1)  There  are  no  eligible  persons  on  a 
waiting  list. 

(2)  The  borrower  provided  evidence  that  a 
diligent  but  unsuccessful  effort  to  rent  any 
rent  vacant  unit(s]  to  an  eligible  tenant 
household  has  been  made.  Such  evidence 
may  consists  of  advertisements  in 
appropriate  publications,  posting  notices  in 
several  public  places,  and  other  places  where 
persons  seeking  rental  housing  would  likely 
make  contact;  holding  open  house,  making 
appropriate  contacts  with  public  housing 
agencies  and  authorities  (where  they  exist). 
State  and  local  agencies  and  organizations. 
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Chamber  of  Commerce,  and  real  estate 
agencies. 

(3)  The  borrower  will  continue  with 
aggressive  efforts  to  locate  eligible  tenants 
and  submit  to  the  District  Office,  along  with 
Form  FmHA  1944-29.  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance."  a 
report  of  efforts  made.  The  required  followup 
should  be  posted  in  the  District  Office  on 
Form  FmHA  1905-6,  "Management  System 
Card-Multifamily  Housing." 

(4)  To  protect  the  security  interest  of  the 
Government  the  units  may  be  rented  for  no 
more  than  a  year  after  which  the  lease  must 
convert  to  a  monthly  lease.  The  monthly 
lease  must  required  that  the  unit  be  vacated 
when  an  eligible  prospective  tenant  is 
available.  The  ineligible  tenant  will  then  be 
given  30  days  to  vacate. 

(5)  Tenants  who  are  ineligible,  because 
their  household  income  exceeds  the 
maximum  for  the  project,  will  be  charged  the 
FmHA  approved  market  rental  rate  for  the 
size  of  unit  occupied  in  a  Plan  II  RRH  project. 
In  projects  operated  under  Plan  I,  ineligible 
tenants  will  be  charged  rental  surcharge  of  25 
percent  of  the  approved  market  rental  rate. 

(6)  Tenants  who  are  ineligible  for  reasons 
other  than  income  may  benefit  from  RA  and/ 
or  interest  credit  if  they  are  otherwise  eligible 
in  the  same  manner  as  an  eligible  tenant. 

b.  Examples  of  situations  where  the  District 
Director  may  consider  authorizing  a  borrower 
to  rent  units  to  ineligible  persons  are: 

(1)  Permitting  occupancy  by  other  eligible 
families  in  a  project  designed  for,  designated 
as.  and  limited  to  occupancy  by  ehgible 
elderly,  disabled,  and/or  handicapped 
persons. 

(2)  A  household  that  does  not  meet 
eligibility  requirements  regarding  income,  i.e.. 
an  above  moderate-income  household. 

c.  When  a  District  Director  determines  that 
a  borrower  may  rent  to  an  ineligible  tenant, 
the  written  authorization  must  contain  the 
appropriate  clauses  which  must  be  inserted 
into  the  ineligible  tenant's  lease.  At  a 
minimum  it  should  include: 

(1)  The  reason  for  ineligibility. 

(2)  The  term  of  ineligibility  occupancy. 

(3)  Any  conditions  under  which  the  tenant 
will  be  required  to  vacate  the  unit  including 
moving  to  an  appropriate  size  unit  when 
warranted  to  comply  with  the  established 
occupancy  standards. 

(4)  The  length  of  notice  the  tenant  will  be 
given  to  vacate. 

C.  Maintenance  of  Inquiry  and  Waiting 
Lists.  1.  When  a  prospective  tenant  or 
member  inquires  (by  telephone,  letter,  or 
visit)  concerning  the  availability  of  a  rental 
or  cooperative  unit,  the  borrower  or  rental 
agent  may  place  the  prospect's  name 
chronologically  on  an  inquiry  list.  The  list 
should  contain  enough  information  for  future 
contact  by  mail  or  telephone.  THIS  LIST 
DOES  NOT  ESTABLISH  ANY  PRIORITY. 

2.  When  a  prospective  tenant  or  member 
files  an  application  for  occupancy  the 
borrower  or  rental  agent  will  place  the 
prospect's  name  chronologically  on  the 
appropriate  written  waiting  list.  An 
application  is  a  written  document(s) 
prescribed  by  the  management  providing 
sufficient  information  for  the  rental  agent  or 
board  to  complete  the  steps  necessary  to 


determine  eligibility.  The  actual 
determination  of  eligibility  will  be  conducted 
according  to  application  process  described  in 
paragraph  VI  D  of  this  Exhibit.  Eligibility  for 
cooperative  membership  will  be  determined 
in  accordance  with  subpart  E  to  Part  1944  of 
this  chapter. 

3.  Separate  waiting  Usts  by  categories  and/ 
or  master  waiting  list  with  income  levels 
identified  (very  low,  low  and  moderate),  and 
categories  and  priorities  indicated  will  be 
maintained  for  rural  rental  and  year-round 
occupancy  farm  labor  housing.  Each  list  must 
be  maintained  in  chronological  order.  When 
there  are  separate  lists,  they  must  be  cross- 
reference  for  prospective  tenants  who  fit 
more  than  one  category  or  priority.  Separate 
lists  may  be  maintained  for 

a.  Income  levels  (very  low.  low.  moderate, 
ineligible). 

b.  Various  size  units. 

c.  Units  for  elderly,  disabled  or 
handicapped  person,  families,  or  any  other 
combination  as  planned  for  the  project 
according  to  the  borrower's  loan  agreement 
or  resolution. 

d.  Persons  who  require  the  special  design 
features  of  the  handicapped  units  in  the 
project  such  as  persons  confined  to  a 
wheelchair.  Persons  on  this  list  have  priority 
for  these  units. 

e.  Displaces,  such  as  victims  of  natural 
disasters  eminent  domain,  and  holders  of 
priority  entitlement  to  whom  priority 
consideration  may  be  given. 

f  In  congregate  housing  projects,  priority 
can  be  given  to  tenants  who  need  services  to 
remain  independent  in  accordance  with 
Exhibit )  of  this  subpart. 

4.  For  seasonal  farm  labor  housing  a 
waiting  list  should  be  chronologically 
compiled  as  in  paragraphs  VI  C  1.  VI  C  3  of 
this  exhibit  These  lists  should  be  maintained 
for  the  season  in  which  the  project  will  be 
operating.  Prospective  tenants  should  be 
advised  that  the  waiting  list  will  terminate  on 
the  closing  date  of  the  project  In  any  given 
season. 

a.  Seasonal  LH  management  plans  should 
identify  a  date  when  applications  will  be 
accepted  for  a  new  operating  season  and  a 
waiting  list  complied. 

b.  A  process  should  be  specified  in  the  plan 
for  advising  prospective  tenants  of  the 
apphcation  process  and  the  dates  of  project 
operation. 

5.  A  Letter  of  Priority  Entitlement  (LOPE) 
issued  by  FmHA  according  to  {  1965.90  of 
subpart  B  of  part  1965  of  this  chapter  entitles 
prospective  tenants  to  move  to  the  top  of  any 
waiting  list  for  that  appropriate  unit  size  for 
which  the  applicant  qualifies. 

6.  Each  hst  by  category  will  be  available 
for  inspection  by  prospective  tenants  on  the 
waiting  list  When  prospective  tenants  are 
first  assigned  to  the  waiting  list,  they  will  be 
notified  of  the  category(s)  to  be  assigned  to 
their  application. 

7.  Borrowers  may  establish  a  procedure  for 
purging  the  inquiry  and  waiting  list(s) 
periodically  of  prospective  tenants  who  are 
no  longer  interested  in  occupancy.  The 
borrower  must  inform  each  prospective 
tenant  of  this  procedure  and  any  actions  they 
must  take  to  maintain  their  priority  position 
on  the  waiting  list.  When  a  name  is  removed 


from  the  waiting  list,  the  prospective  tenant 
must  be  informed  in  writing  at  their  last 
known  address.  The  letter  must  include 
appeal  rights  under  subpart  L  of  part  1944  of 
this  chapter. 

D  Notification  of  Eligibility  or  Rejection.  1. 
Application  Status  for  Determining  Eligibility. 
All  persons  desiring  to  apply  for  occupancy 
will  be  provided  the  opportunity  to  submit  a 
complete  application.  The  borrower  or  rental 
agent  will  provide  prospective  tenants  or 
members  with  a  written  list  of  all  information 
required  for  a  complete  application  and  offer 
assistance  m  completing  the  application  if 
needed. 

a.  After  the  potential  tenant  or  member  has 
submitted  all  required  forms  and  information 
but  additional  information  is  required,  the 
borrower  or  rental  agent  must  notify  the 
applicant  within  10  days  of  the  items  needed 
to  complete  a  review  of  eligibility.  The 
application  file  will  be  documented  on  the 
action  taken. 

b  When  an  operational  project  has  a  few 
or  no  vacancies,  and  there  are  no  sufficient 
applications  from  households  determined 
eligible  to  fill  expected  vacancies,  the 
borrower  may  postpone  verification  of 
eligibility  for  new  applicants. 

c.  While  application  fees  are  discouraged, 
any  fee  charged  to  a  prospective  tenant  must 
be  reasonable  and  limited  to  actual  cost  for 
obtaining  necessary  information. 

2.  Application  Requirements.  At  a 
minimum  to  be  considered  complete, 
applications  must  include  the  following 
information  for  each  prospective  tenant 
household: 

a.  Name  and  present  address. 

b.  Household  income  information,  as 
defined  in  paragraph  VII  of  this  exhibit  and 
verified  and  certified  according  to  paragraph 
VII  of  this  exhibit 

c.  Age  and  number  of  household  members. 

d.  Handicap  status,  if  applicable. 

e.  Race  or  ethnic  group  and  sex 
designation. 

(1)  The  borrower  or  management  agent  will 
request  that  each  prospective  tenant  or 
member  provide  this  information  on  a 
voluntary  basis  to  enable  monitonng  of 
compliance  with  federal  laws  prohibiting 
discnmination.  When  the  applicant  does  not 
provide  this  information,  the  rental  agent  or 
board  will  complete  this  item  based  on 
personal  observation  or  surname. 

(2)  The  following  disclosure  notice  shall 
appear  on  the  application  form  or  on  an 
amendment  to  the  application: 

'The  information  solicited  on  this 
application  is  requested  by  the  apartment 
owner  in  order  to  assure  the  Federal 
Government  acting  through  its  Farmer  Home 
Administration,  that  Federal  Laws 
prohibiting  discrimination  against  tenant 
applicants  on  the  basis  of  race,  color, 
national  origin,  religion,  sex.  mantal  status. 
age.  and  handicap  or  complied  with  You  are 
not  required  to  furnish  this  information,  but 
are  encouraged  to  do  so.  This  information 
will  not  be  used  in  evaluating  your 
application  or  to  discriminate  against  you  in 
any  way.  However,  if  you  choose  not  to 
furnish  it  the  owner  is  required  to  note  the 
race/national  origin  and  sex  of  an  individual 
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applicant  on  the  ba«is  of  visual  ofaservatioa 
or  (uroaaie." 

3.  Notification  to  Applicant.  The  applicant 
who  ha*  submitted  a  completed  application 
win  b«  notified  in  wnf.ng  that  he  or  ihe  has 
been  selected,  rejected,  or  placed  on  a 
waiting  list. 

4.  Applicants  Determined  Ineligible. 
Applicants  determined  inehgible  will  be 
notified  in  writing  of  Ihe  specific  reasons  for 
rejection. 

a.  The  rejection  letter  must  also  outline  the 
applicant's  rights  under  the  FmHA  Tenant 
Grievance  and  Appeals  Procedures  in 
Subpart  L  of  Part  1944  of  this  chapter. 

b.  When  the  rejection  is  based  on 
information  from  a  Credit  Bureau,  the  source 
of  the  Cr»»dit  Bareaa  report  must  be  revealed 
to  the  appKcant  in  accordance  with  the  Fair 
Credit  Reporting  Act. 

c.  Applicants  may  be  rejected  according  for 

(1)  A  history  of  unjustified  and  chronic 
nonpayment  of  rent  and  financial  obligations. 

(2)  A  history  of  violence  and  harassment  of 
neighbors. 

(3)  A  history  of  distiirbing  the  qoiet 
enjojrment  of  neighbors. 

(4)  A  history  of  violations  of  the  terms  of 
previous  rental  agreements  such  a*  the 
destruction  of  a  unit  or  failure  to  maintain  a 
unit  in  sanitary  condition. 

(i.  Rejection  of  applicants  on  an  arbitrary 
basis  is  prohibited.  Examples  of  such 
arbitrary  rejections  are: 

(1)  Race,  color,  religion,  sex.  age,  marital 
status,  national  origin,  physical  or  mental 
handicap  (except  in  those  promts  or  portions 
of  projects  designated  for  ekleriy.  disabled 
and  or  handicapped,  where  occupancy  by 
nonelderly.  noadisabied  or  non  handicapped 
can  be  prohibited). 

(2)  Receiving  income  from  public 
assutance. 

(3)  Families  with  children  of  undetermined 
parentage. 

(4)  Participation  in  tenant  otganizationa. 

e.  In  the  case  of  Labor  Housing  proiects.  no 
organization  borrower  other  than  an 
association  of  fanners  or  famiiy  farm 
corporation  or  partnership  will  be  permitted 
to  require  that  aa  occupant  work  on  any 
particular  farm  or  for  any  particular  owner  or 
interest  as  a  condition  of  occupancy  of  the 
housing. 

L  Rejected  applications  most  be  kept  on 
file  by  the  borrower  or  the  management  agent 
until  a  compliance  review  has  been 
conducted  by  FmHA  in  accordance  with 
subpart  E  of  part  1901  of  this  chapter. 

E.  Tax  credit  compliance.  The  Tax  Reform 
Act  of  1986  permits  certain  RRH  borrowers  to 
receive  tax  credit  for  low-income  housing 
projects  it  (1)  20  percent  or  more  of  the  units 
are  occupied  by  very  low-income  tenants 
whose  annual  adjustment  income  is  50%  or 
less  of  the  area  median  gross  income,  or  (2) 
40  percent  or  more  of  the  units  are  occupied 
by  tenants  whose  annual  adjustment  is  60% 
or  less  of  the  area  median  gross  income. 

1.  Eligible  borrowers  with  projects 
qualified  to  receive  lax  credits  will  follow  the 
tenant  selection  criteria  of  paragraph  VI  F  of 
this  exhibit  except  that  tenant  selection  may 
be  postponed  until  applicants  for  occupancy 
are  available  whose  occupancy  will  allow  the 
borrowers  to  meet  their  credit  requirements. 


2.  The  borrower  may  be  required  to  rent  to 
other  eligible  applicants  when  the  District 
Director  determines  that  vacanues  of  at  least 
SIX  months  duration  exist,  and  such 
vacanues  threaten  the  financial  viability  of 
the  project  to  extend  to  the  extent  that 
current  income,  plus  any  remaining  initial 
operating  capital,  and  any  funds  from  other 
borrower  sources  are  no  longer  adequate  to 
pay  operating  and  maintenance  cost,  pay 
debt  service  and  fund  the  reserve  account  as 
scheduled.  This  determination  must  be  in  the 
form  of  a  wnlten  notification  to  the  borrower. 
The  borower  must  be  advised  of  their  appeal 
rights  on  units  designated  for  tax  credits  as 
specified  m  subpart  B  of  part  1900  of  this 
chapter.  [Example;  For  38  units  of  a  48  unit 
project  designated  for  tax  credits,  the  appeal 
applies  when  the  borrower  is  required  by  the 
District  Director  to  rent  one  or  more  of  these 
38  units  to  other  eligible  applicants.) 

3.  Borrowers  requesting  Internal  Revenue 
Service  (IRS)  tax  credits  in  an  existing  project 
must  honor  the  remaining  period  of  a  tenant's 
lease  and.  unless  material  noncompliance  or 
other  good  cause  to  terminate  occupancy  as 
described  in  paragraph  XIV  A  of  this  Exhibit 
exists,  renew  the  tenants  lease  or  establish 
other  mutually  accepted  housing 
arrangements. 

F  Tenant  and  member  selection.  1. 
Applicants  determined  eligible  will  be 
selected  on  a  first-come- first-served  basis 
according  to  the  chronological  order  of  each 
characterized  waiting  list  or  by  chronological 
order  according  to  the  income  group 
identified  on  a  master  waiting  list  m  Ihe 
following  priority: 
a.  Very  low-income 
b  Low-income 

c.  Moderate-income 

d.  Ineligible 

2.  When  RA  is  available: 

a.  Very  low-income  apphcants  eligible  for 
R.^  have  priority  over  all  other  applicants  on 
each  type  of  waiting  list  maintained  by  the 
borrower  in  accordance  with  paragraph  XI  of 
Exhibit  E  of  this  subpart. 

b.  Low-income  applicants  may  be  selected 
provided  no  very  low-income  applicants 
remain  on  waiting  list. 

c.  Moderate-income  applicants  may  not  be 
selected  where  the  number  of  unassigned  RA 
units  equals  or  exceeds  the  number  of  vacant 
uruts.  (Borrowers  unable  to  use  RA  authority 
to  paragraph  XV  of  Elxhibit  E.j 

3.  Selections  will  be  made  from  the  waiting 
list  maintained  for  the  particular  unit  size 
and/or  unit  type  in  which  a  vacancy  exists.  If 
the  applicant  cannot  accept  the  unit  at  that 
time,  the  reason  for  not  accepting  the  living 
unit  will  be  documented.  The  applicant's 
name  will  then  be  removed  from  the  waiting 
list  unless  the  rental  agent  determines  that 
hardship  exists  for  reasons  such  as  health 
problems  or  high  cost  of  rent  without  RA  in 
which  the  applicant's  name  will  remain  on 
the  list  in  chronological  order.  An  applicant 
whose  name  has  been  removed  from  the 
waiting  list  may  reapply. 

4.  When  there  are  no  applicant  names  on 
the  waiting  list  for  the  size  and/ or  type  of 
vacant  living  unit,  a  name  may  be  selected 
from  the  waiting  list  of  another  size  and/ or 
type  of  living  unit  according  to  the  date  order 
of  the  application  on  the  master  waiting  list. 


The  selected  tenant  will  be  subject  to  the 
provisions  for  ineligible  tenants  found  in 
paragraph  VI  B  ft  of  this  Exhibit. 

G.  Tenant  or  Member  Record  File.  A 
separate  file  must  be  maintained  for  each 
tenant  or  member.  This  file  will  include  items 
such  as  application,  income  verification 
forms,  lease  or  occupancy  agreement  and 
attachments,  inspections  reports  for  moving 
in  and  moving  out,  correspondence  and 
notices  to  the  tenant  or  member,  and  any 
other  necessary  information.  The  income 
verification,  tenant  and  member  eligibtlity 
certification  and  recertification  information 
must  be  retained  for  at  least  3  years  while  the 
tenant  or  member  is  living  in  the  unit  and  for 
3  years  after  the  tenant  or  member  has 
moved  out. 

Vn.  Verification  and  Certification  of  TenaiU 
or  Member  Income  and/or  Employment 

The  incomes  reported  by  the  tenants  or 
members  (and  employment  in  the  case  of  LH 
tenants)  selected  for  occupancy  must  be 
verified  by  the  borrower  or  rental  agent 
before  the  person  is  determined  eligible.  If,  in 
unusual  circnmslances.  a  person  is  allowed 
to  move  in  before  income  is  verified,  the 
lease  or  occupancy  agreement  should  contain 
a  clause  "subject  to  verification  of  income." 
Temporary  verification  may  also  be  obtained 
through  contacts  with  individuals  who  may 
be  knowledgeable  of  the  person's  Income. 
When  no  other  verifiable  source  is  available, 
a  notarized  affidavit  from  the  person 
attesting  to  his/her  gross  annual  income  may 
be  accepted. 

A.  Verification  of  income  from 
employment.  Verification  of  income  from 
employment,  authorized  by  the  tenant  or 
member/ appKcant,  must  be  obtained  from 
the  employer  in  writing  and  filed  in  the 
'Tenant  or  Member  Record  File.'  A 
suggested  Employment  Inquiry  form  is 
attached  as  Exhibit  B-9. 

B.  Verification  of  income  from  other 
souces.  Any  income  from  other  than 
employment  (e.g.,  social  security,  Veterans 
Administration,  public  assistance)  must  be 
verified  in  writing  by  the  income  source. 
Verification  of  income  must  be  documented 
and  filed  in  the  'Tenant  or  Member  Record 
File. "  When  it  is  not  immediately  possible  to 
obtain  the  written  verification  from  the 
income  source,  the  income  may  be 
temporarily  verified  by  actually  examining 
the  income  checks,  check  stubs,  or  other 
reliable  data  the  person  possesses  which 
indicates  gross  income. 

C.  Verification  of  Income  and/or 
Employment  for  LH  Tenants.  1.  Verification 
of  income  is  required  for  those  domestic  farm 
laborers,  including  migrants,  who  will  receive 
the  benefits  of  RA.  When  the  tenants  do  not 
have  easily  verifiable  income,  the  borrower 
may  project  monthly  income  expected  to  be 
received  by  the  tenant  during  occupancy  for 
determining  eligibihty  and  subsidy 
assistance. 

2.  Verification  that  all  LH  tenants  have 
sufficient  income  from  farm  labor 
employment,  that  meets  the  definition  of 
domestic  farm  labor,  is  required  for  all 
domestic  farm  laborers,  including  migrants. 
Employment  verification  is  in  addition  to 
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income  verification  for  those  tenants 
descn~bed  in  paragraph  VIT  C 1  above. 
Verification  mwst  be  documented  and  fifed  in 
the  'Tenant  Record  Ftle.'^ 

D.  Random  Sample  of  Tenairt  or  htember 
Income  and/or  Enipluyment  VerificBtion. 
District  Directors  are  reared  to  ma^e  a 
random  sample  of  tenant  or  member  income 
verificatioiw;  in  tbe  case  of  Uffenants, 
employment  verifications  are  for  use  in 
evaluating  the  adequacy  of  sach  verir>ca4io<is. 
The  random  sample  can  be  derived  from 
infomotian  on  the  ccrtificatioR  forme  that 
will  be  subMttad  to  the  Dietrict  Offece  in 

a  ccordanca  witii  paragraph  'VI S  of  tkis 
Exhibit  The  rawkn  sasqik  sbaaU  be 
representative  of  very  low-,  low-  ard 
moderate-income  persons  in  tha  psoject. 
including  those  recetviog  subsidy  asaistenee. 
those  paying  in  excess  of  the  caatoiUitiaa 
level  cited  in  paragraph  IV  A  2  c  (2)  or  t3i)  ol 
this  Exhibit  for  the  costs  of  rent  or  •ecapaiicy 
charge  and  utilities,  and  those  paying  the 
market  rote.  The  District  Direclar  %wili 
conduct  the  random  sample  in  tbe  bocrower's 
office  during  supervisory  vtstts  and.  at  any 
time  he/she  may  be  knowledgeable  of 
discrepancies  in  income  and/ or  empLoymenl 
verificatioa  If  tbe  random  sample  disckiaes 
discrepancies,  the  District  Director  will  be 
required  to  investigate  further  or  report  to  tbe 
State  Director  to  obtain  the  assistance  of  the 
Office  of  Audit  or  the  Office  of 
Investigations. 

E.  Use  of  HUD  Certification  Form  far 
Section  8  Recipients.  HUD  Form  58059,  or 
another  HUD  form  approved  by  HUD  for  this 
purpose,  may  be  used  in  Heu  of  Form  FmHA 
1944-8  for  the  tenants  receiving  Section  8 
assistance.  However,  the  termrrt's  income 
cannot  exceed  FmHA  limits  for  the  type  of 
housing  project  involved  if  it  has  been 
calculated  according  to  the  formula  contained 
in  Form  FmHA  1944-8. 

F.  Certification  of  tenant  or  member 
income.  1.  Bisrrowers  must  provide  a  eurrent 
certification  to  the  FmHA  District  Office 
(using  Form  FmHA  1944-4  or.  when  tenants 
receive  Section  ft  assistsBcc.  the  acceptable 
I  lUD  fom)  before  a  household  can  be 
considced  eligible  for  a  muhihousing  project 

2.  Tbe  initial  certiiicalion  must  be 
submitted  to  the  FnHA  District  Office  on  or 
before  tbe  day  the  person  occupies  the  lout 

3.  Any  stibstanlial  change  in  income  or 
change  in  fanniy  size  reqturea  a  new 
certificatioB  to  be  promptly  filed  with  the 
FmHA. 

4.  Form  FmHA  1944-8  must  be  processed 
as  follows: 

a.  Borrowers  or  their  representatives  may 
sign  Form  1944-8  up  to  60  days  prior  to  the 
effective  date. 

b.  Borrowers  or  their  representatives  are 
not  to  submit  Form  FmHA  1944-8  to  the 
FmHA  District  Office  more  than  one  month 
(i.e..  30  days)  pre<:edmg  the  effective  date. 

c.  The  FmHA  District  Office  reviews  eadi 
Form  FmHA  1944-8  submitted  and  verifies 
that  the  information  is  complete  and  correctly 
completed  based  on  the  information  provided 
on  the  form  (see  Guide  Letter  1930-1  for  use 
in  noting  exceptions.) 

d.  The  FmHA  approved  certifications  have 
an  effective  period  of  12  months.  The 
effective  period  begins  on  the  effective  date 
which  is  always  the  first  day  of  the  month. 


5.  Each  tenant  or  member  must  be 
recertified  within  IZ  months  of  the  previous 
certification.  Tenants  receiving  Section  8 
assistanca  will  be  Recertified  according  to 
HUD  tagufationa. 

a.  The  horrgwer  must: 

(1}.  Notify  die  tenant  or  member  that  a 
current  tenant  cerfificafion  and  income 
verification  is  required  before  the  due  date 
and  explain  the  procedure  necessary  to 
accomplish  recertification.  Narmalty,  thia 
initial  written  notice  will  be  sent  75  to  90 
days  prior  to  the  expiration  date  of  the 
current  certification; 

(2).  Process  the  appropriate  certification 
and  verification  of  income:  and 

t3}.  Submit  the  signed  recerti&cation  to  the 
District  Office  by  the  due  date. 

b.  The  borrower  must  provide  a  second 
written  notice  to  the  tenant  or  member  30 
days  prior  to  the  due  date  if  the  person  has 
not  responded.  The  second  notice  must 
advise  the  tenant  or  member  that  without  a 
current  certification  the  person  will  be 
required  to  pay  market  rent  or  occupancy 
charge  and  that  eviction  proceedings  may  be 
started  as  of  the  due  date  since  an  annual 
recertification  is  required  for  continued 
occupancy.  If  the  tenant  or  member  has  RA, 
the  person  must  be  advised  that  without  a 
current  certification,  the  RA  will  be  cancelled 
and  may  not  be  immediately  available  for 
reinstatement  should  a  proper  certification  be 
provided  at  a  later  date. 

c.  When  an  eviction  notice  has  been  served 
on  a  tenant  or  member  for  failure  to  recertify, 
the  borrower  most  provide  a  copy  of  the 
eviction  notice  to  the  District  Office  as 
required  in  paragraph  XTV  B  of  this  Exhibit.  IT 
the  ETistrict  Director  does  not  receive  a  new 
certification  on  such  person(s),  the  Director 
will  annotate  the  project  master  list  with  an  E 
beside  the  "Txpiration  Date  of  Tenant 
Certification"  on  Form  FmHA  1944-29  for  the 
appropriate  tenant! s)  or  memberfs).  The 
District  Director  will  continue  to  authorize 
interest  credit  and  waiver  of  overages  while 
the  eviction  is  being  actively  pursued  until 
resolution  of  the  eviction.  The  RA  will  be 
suspended  during  the  eviction  process.  Upon 
conclusion  of  the  evittion  process  the  RA  will 
either  be  reinstated  or  given  to  another 
tenant  or  member. 

6.  The  borrower  must  submit  form  FmHA 
1944-29  to  the  District  Office  with  each 
payment,  report  of  overage  or  request  for  RA 
as  required  in  paragraph  XIII  Cl  b  of  this 
Exhibit.  The  calculations  on  Part  II  of  the 
form  must  be  for  tenants  or  members  in 
residence  on  the  first  day  of  the  month  for 
which  t^e  payment  or  request  is  submitted. 
All  calculations  will  be  made  as  if  the  tenant 
or  member  will  be  in  residence  for  the  full 
month.  ADJUSTMENTS  WILL  NOT  BE 
MADE  TO  THE  BORROWER'S  SUBSIDY, 
PA'yMENT  OR  CHARGES  FOR  OVERAGE 
FOR  PERSONS  MOVING  IN  OR  OUT  AFTER 
THE  FIRST  OF  THE  MONTH.  (See  Guide 
Letter  1930-1  for  any  necessary  District 
Director's  response  afier  review  of  Form 
FmHA  1944-29.) 

7.  Paragraph  VIII B  3  b  of  this  Exhibit  is  a 
required  lease  or  occupancy  agreement 
provision  requiring  tenants  or  members  to 
notify  tbe  management  of  any  permanent 
change  in  adjusted  monthly  income  or  size  of 


household.  Upon  receipt  of  such  notice,  the 
borrower  must  pronsptty  obtain  a  new 
certification  and  income  verification  and 
submit  it  to  the  District  Office. 

B.  When  a  botiower/ agent  believes  that 
certification  or  income  venficatian  is 
inaccuiate,  they  may  provide  the  inlomuUkoa 
including  the  'pp°"'  or  mambat  s  t"''*"* 
security  number  to  the  District  OfLca 
requesting  a  furtker  venikation  tbtough  the 
appMfViata  steta  wmploymaBi  agency.  The 
DistxKt  Office  wtU  forward  the  rs^ueai  bo  tba 
State  Dwecter  {m  sabaussion  to  the  State 
Agency  that  keeps  records  on  the  incomes  of 
wa^  eaners.  The  Stale  Director  wtU  4eveiop 
a  mclhad  of  obtaining  the  MfnrmatMn  from 
the  State  Agency. 

Vlll.  Lease  Agreements 

A  Lease  Agreement  is  a  wrrHen  contraet 
between  the  tenant  and  landlord  aeswing  the 
tenant  quiet,  peecefirf  enjoyment  and 
e)«chisive  possession  of  a  speofK:  dweBing 
unit  in  return  for  peymeni  of  rent  and 
reasonable  use  end  protection  of  the 
property  The  contract  between  a  coopwafive 
member  and  the  coopers trve  is  caHed  an 
Occupancy  Agreement. 

A.  Form  of  Lease  Each  State  Director  is 
encouraged  to  prepare  a  sample  lease  form 
complying  whh  individual  State  laws  and 
FmHA  requirements  Occupancy  agreemrnts 
for  cooperatives  are  to  be  prepared  m 
accordance  with  applicable  Stale  laws  end 
subpart  E  to  part  1944.  The  State  Director 
may  incorpomte  dauses  which  meet  a 
specific  need  in  comphance  with  State  law. 
Any  sample  lease  must  be  reviewed  and 
approved  by  the  OCC  before  being  provided 
to  borrowers  as  a  guide  for  prepanng  an 
acceptable  project  lease. 

1 .  All  leases  wiH  be  in  writing.  Leases  for 
units  for  which  tenants  are  eligible  most 
cover  a  period  of  one  year,  except  that  leases 
for  LH  may  be  for  shorter  periods  where 
occupancy  is  typically  seasonal.  Leases  for 
all  tenants  signed  after  notification  of  intent 
to  prepay,  but  prior  to  prepayment,  may  be 
for  a  terra  which  ends  on  the  date  of 
prepayment.  Leases  for  tenants  who  entered 
a  project  with  a  Letter  of  Priority  Entitlement 
and  who  are  temporanly  occupying  a  unit  for 
which  they  are  not  occupancy  eLgible.  wiU 
have  a  clause  inserted  to  deal  with  their 
obligations  to  move  when  an  eligible  unit 
becomes  available.  For  leases  in  effect  on  the 
efTective  date  of  this  revision,  the  one-year 
provision  need  not  be  put  into  effect  until  the 
next  regularly  scheduled  tenant 
recertification  is  performed 

2.  Leases  and  occupancy  agreements 
should  contain  an  appropriate  escalation 
clause  permitting  changes  in  baaic  and/or 
market  rents  or  occupancy  cha.'ges  prior  to 
the  expiration  of  the  document.  Changes 
would  normally  be  necessarv  d.ie  to  changing 
utility  and  other  opei-aiing  cqs15.  Any 
changes  must  be  approved  by  FmHA 
according  to  Exhibit  C  of  this  subpart  Leases 
must  specify  that  no  increases  in  tenant 
contribiition  to  rent  will  lake  place  due  to 
prepayment  of  the  FmHA  loan  during  the 
term  of  the  lease. 

3  Projects  in  which  occupancy  surcharge 
collection  is  required  by  law  should  coniasn 
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an  appropriate  clause  permittinR  possible  $2 
annual  increases  in  rent,  effective  on  the 
project  surcharge  anniversary  dale.  These 
increases  will  be  based  on  the  tenants 
income  and  can  be  charged  prior  to  the 
expiration  of  the  lease. 

4.  Pursuant  to  The  Fair  Housing  Act  of 
1968,  no  provision  may  be  incorporated  into  a 
lease  that  would  prohibit: 

a.  Occupancy  by  families  with  children 
under  18  years  of  age.  except  such  prohibition 
may  be  included  in  the  lease  used  in  housing 
designated  at  its  inception  as  for  use  by  the 
elderly. 

b.  Occupancy  by  a  person  with  a  handicap 
who  is  willing  and  able  to  make  reasonable 
modirication(s)  to  an  apartment  unit,  at  the 
tenant's  expense,  to  afford  such  person  full 
enjoyment  of  the  apartment.  The  owner  may 
include  in  the  lease,  where  reasonable, 
permission  to  occupy  the  apartment  on  the 
condition  the  tenant  agrees  to  restore  the 
intenor  of  the  apartment  to  the  condition  thai 
existed  before  any  modirication(s), 
reasonable  wear  and  tear  excepted. 

5.  In  areas  where  there  is  a  concentration 
of  non-English  speaking  individuals,  leases  or 
occupancy  agreements  and  the  established 
rules  and  regulations  for  the  project  written 
in  both  plain  English  and  the  non-Engiish 
concentration  language  must  be  available  to 
the  tenants  or  members.  The  tenant  or 
member  should  have  the  opportunity  to 
examine  and  execute  either  form  of  lease. 

6.  The  form  of  lease  or  occupancy 
agreement  to  be  used  by  the  borrower  and 
any  modifications  of  the  form  must  be 
approved  by  the  FmHA  District  Director 
When  submitting  a  lease  or  occupancy 
agreement  form  for  FmHA  approval,  it  must 
be  accompanied  by  a  letter  from  the 
borrower's  attorney  regarding  its  legal 
sufficiency  and  compliance  with  Slate  law 
and  FmilA  regulations. 

7.  A  copy  of  a  properly  completed  and 
approved  Exhibit  A-6.  "Housing  Allowances 
for  Utilities  and  Other  Public  Services."  of 
subpart  E  of  part  1944  (when  the  tenant  or 
member  will  pay  utilities)  and  a  copy  of  the 
established  rules  and  regulations  for  the 
project  will  be  provided  to  the  tenant  or 
member  as  attachments  to  the  lease  or 
occupancy  agreement. 

8.  A  copy  of  a  properly  completed  and 
signed  Form  FmHA  1944-8  or  HUD  Form 
50059  for  those  tenants  receiving  HUD 
Section  8  tenant  subsidy,  will  be  used  to 
calculate  each  tenant's  contribution  and  will 
be  provided  to  the  tenant  as  an  attachment  to 
the  lease. 

B.  Required  lease  or  occupancy  agreement 
clause.  The  following  clauses  will  be  required 
in  leases  used  in  connection  with  FmHA- 
financed  housing  projects  Only  clauses  in 
paragraphs  1.  3  b.  3  d.  3  e,  4.  and  5  are 
applicable  to  cooperative  occupancy 
agreements. 

1.  All  lease  and  occupancy  agreements 
must  include  a  statement  indicating  that  the 
project  IS  financed  by  the  FmHA  and  is 
subject  to  the  Title  VI  nondiscrimination 
provisions,  and  that  all  complaints  are  to  be 
directed  to  the  Secretary  of  Agriculture  or  to 
the  Office  of  Equal  Opportunity.  USDA. 

2.  All  lease  agreements  must  also  specify 
that  should  the  tenant  no  longer  meet  the 


eligibility  requirements  of  the  project  during 
the  term  of  the  lease  agreement,  he/she  will 
be  required  to  vacate  the  unit  unless  an 
exception  is  authorized  by  the  State  Director. 

3.  All  leases  used  in  FmHA-financed  RRH 
projects  must  include  the  following  clauses 
except  for  elderly,  disabled,  and  handicapped 
persons  in  a  full  project  plan  project. 
(Occupancy  agreements  must  include  the 
clauses  contained  in  b.  d.  and  e.): 

a  "I  understand  that  I  will  no  longer  be 
eligible  for  occupancy  in  this  project  if  my 
income  exceeds  the  maximum  allowable 
adjusted  income  as  defined  periodically  by 
the  Farmers  Home  Administration  for  the 
(State/Territory)." 

b.  "I  agree  to  immediately  notify  the  lessor 
or  cooperative  of  any  permanent  change  in 
the  adjusted  monthly  income  or  change  in  the 
number  of  persons  living  in  the  household." 

c.  "I  understand  that  I  must  promptly  notify 
the  lessor  of  any  extended  absences  and  that 
if  I  do  not  personally  reside  in  the  unit  for  a 
period  exceeding  60  consecutive  days,  for 
reasons  other  than  health  or  emergency,  my 
net  monthly  tenant  contribution  shall  be 

raised  to  S per  month  (market  rent 

for  Plan  II  projects  or  125  percent  of  rent  in 
Plan  I  projects)  for  the  period  of  my  absence 
exceeding  60  consecutive  days.  I  also 
understand  that  should  any  rental  assistance 
be  suspended  or  reassigned  to  other  eligible 
tenants.  I  am  not  assured  that  it  will  still  be 
available  to  me  upon  my  return.  I  also 
understand  that  if  my  absence  continues,  that 
as  landlord  you  may  take  the  appropriate 
steps  to  terminate  my  tenancy." 

d.  "1  understand  that  should  I  receive 
benefits  to  which  I  am  not  entitled  due  to  my/ 
our  failure  to  provide  information  or  due  to 
incorrect  information  provided  by  me  or  on 
my  behalf  by  others,  or  for  any  other 
household  member.  1  may  be  required  to 
make  restitution  and  I  agree  to  pay  any 
amount  of  benefits  to  which  1  was  not 
entitled." 

e.  "I  agree  to  promptly  provide  any 
certifications  and  income  verifications 
required  by  the  owner  or  cooperative  board 
to  p«'rmit  determination  of  eligibility  and, 
when  applicable,  the  monthly  tenant  or 
member  contribution  to  be  charged." 

4.  Leases  and  occupancy  agreements  used 
by  borrowers  participating  in  the  FmHA  RA 
program  will  contain  the  following  clauses. 
(These  clauses  can  be  made  an  addendum  to 
the  lease  and  they  must  be  signed  by  the 
lessor  and  lessee); 

"1  understand  and  agree  that  as  long  as  I 
receive  rental  assistance,  my  gross  monthly 
contribution  (as  determined  on  the  latest 
Form  FmHA  1944-8,  which  must  be  attached 
to  this  lease)  for  rent  or  occupancy  charge 

and  utilities  will  be  $ If  I  pay  any  or 

all  utilities  directly  (not  including  telephone 
or  cable  TV),  a  utility  allowance  of  $_ 


will  be  deducted  from  my  gross  monthly 
contnbution  and  my  resulting  net  monthly 

contribution  will  be  S If  my  net 

monthly  contribution  would  be  less  than  zero, 

the  lessor  will  pay  me  $ 

"I  also  understand  and  agree  that  my 
monthly  contribution  under  this  lease  or 
occupancy  agreement  may  be  raised  or 
lowered,  based  on  changes  in  the  household 
income,  failure  to  submit  information 


necessary  to  certify  income,  changes  in  the 
number  and  age  of  persons  living  in  the 
household,  and  on  the  escalation  clause  in 
this  contract.  Should  I  no  longer  receive 
rental  assistance  as  a  result  of  these  changes, 
the  rental  assistance  agreement  executed  by 
the  owner  or  cooperative  and  FmHA  expires, 
I  understand  and  agree  that  my  monthly 
contribution  may  be  adjusted  to  no  less  than 

$ (Basic)  nor  more  than  S _ 

(Market)  during  the  remaining  term  of  this 
lease  or  occupancy  agreement,  except  that 
based  on  the  escalation  clause  in  this 
contract,  these  rates  may  be  changed  by  a 
Farmers  Home  Administration  approved  rent 
or  occupancy  charge  change." 

(Note;  Eligible  borrowers  with  LH  loans 
and  grants,  direct  RRH  loans,  or  insured  RRH 
loans  approved  before  August  1. 1968.  may 

omit  the  words  "no  less  than  $_ (Basic 

Rental)  nor  more  than"  from  the  last  sentence 
of  the  above  statement.) 

"I  understand  that  every  effort  will  be 
made  to  provide  rental  assistance  so  long  as  I 
remain  eligible  and  the  rental  assistance 
agreement  between  the  owner  or  cooperative 
and  FmHA  remains  in  effect.  However, 
should  this  assistance  be  terminated  I  may 
arrange  to  terminate  this  contract,  giving 
proper  notice  as  set  forth  elsewhere  in  this 
lease  or  occupancy  agreement," 

5.  For  leases  or  occupancy  agreements  in 
projects  which  are  operating  under  Plan  II 
Interest  Credit  only: 

"I  understand  and  agree  that  my  gross 
monthly  contribution  as  determined  on  the 
latest  Form  FmHA  1944-8,  which  must  be 
attached  to  this  contract,  for  rent  or 
occupancy  charge  and  utilities  will  be 
$ . 

"If  I  pay  any  or  all  utilities  directly  (not 
including  telephone  or  cable  TV),  a  utility 
allowance  of  $___  will  be  deducted  from 
my  gross  monthly  contribution  except  that  I 
will  pay  not  less  than  the  basic  nor  more  than 
the  market  rent  or  occupancy  charge  stated 
below.  My  net  monthly  contribution  will  be 

$ I  understand  that  should  I  receive 

rental  subsidy  benefits  (interest  credit)  to 
which  I  am  not  entitled.  I  may  be  required  to 
make  restitution  and  1  agree  to  pay  any 
amount  of  benefit  to  which  I  was  not  entitled. 
I  also  understand  and  agree  that  my  monthly 
contribution  under  this  lease  or  occupancy 
agreement  may  be  raised  or  lowered  based 
on  changes  in  the  household  income,  failure 
to  submit  information  necessary  to  certify 
income,  changes  in  the  number  and  age  of 
persons  living  in  the  household,  and  on  the 
escalation  clause  in  this  contract.  My 
contribution  will  not,  however,  be  less  than 

$ (Basic)  nor  more  than  $ 

(Market)  during  the  term  of  this  contract, 
except  that  based  on  the  escalation  clause  in 
this  lease  or  occupancy  agreement,  these 
rates  may  be  changed  by  a  Farmers  Home 
Administration  approved  rent  or  occupancy 
charge  change." 

6.  Leases  used  by  borrowers  with  farm 
labor  housing  loans  and/or  grants  will  use 
the  following  additional  clauses: 

a.  "I  understand  that  the  project  is  operated 
and  maintained  for  the  purpose  of  providing 
housing  for  domestic  farm  laborers  and  their 
immediate  families.  I  do  hereby  certify  that  a 
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sub&taatiMl  portLOD  at  my  immediate  iaoit^' 
incoine  is  and  wiU  be  derived  from  (arm 
labor.  1  fuilher  understawl  thai  domestic  farm 
labor  means  persons  who  receive  a 
substantial  puction  of  ttwir  incatae  as 
laborers  on  farms  in  the  United  States  and 
eilber  (1)  are  citizens  of  the  Uoited  States,  or 
(2)  reside  in  the  United  States.  Pvierto  Rico,  ur 
the  Vitgia  I&latuk.  after  being  le|aUy 
admitted  for  permanent  residence  thereto, 
and  may  include  the  immediate  fanultes  of 
such  persons.  Laborers  on  bxm&  may  include 
laborers  engaged  in  handltng  agriciiltural 
commodities  while  in  the  unprocessed  stage, 
provided  the  place  of  employment,  such  as  a 
packing  shed,  i»  on  or  near  t)ie  farm  where 
the  commodity  is  produced.  It  also  includes 
labor  for  the  production  of  a^uali^  orgamsavs 
under  a  controlled  or  selected  environaient." 

b.  "I  agree  that  if  my  household  incume 
ceases  to  be  substantially  from  farm  labor  for 
reasons  other  than  ditabkity  or  retirement.  1 
will  promptly  vacate  my  dwelling  after 
proper  notification  by  the  owner. " 

C.  Other  lease  provisions.  All  kases  or 
occup^incy  agreements  must  contain 
provi&ions  covering: 

1.  Names  of  the  parties  to  the  contract  and 
all  individuaU  to  reside  in  the  unit  and  the 
identification  of  the  premises. 

2.  The  amount  aod  due  date  of  monthly 
contributions  including  occupancy  surcharge 
levied,  if  any. 

3.  Any  penalty  for  late  payment  of  moirthly 
contribution  accordiag  to  paragraph  IX  B  of 
this  Exhibit 

4.  The  utilities  and  quantities  thereof  and 
the  service  and  equipment  to  be  funutJied  to 
the  tenant  or  member  by  the  management  or 
cooperative  and  the  tenant  or  membw's 
responsibility  to  pay  utiUty  charges  promptly 
when  due. 

5.  The  process  by  which  contribution  and 
eligibility  for  occupancy  shall  be  detenniued 
and  redetermined  including: 

a.  The  frequency  of  such  contribution  and 
eligibility  determinations. 

b.  The  infornMtion  which  the  tenant  or 
member  shall  supply  to  permit  such 
determinations:  Usually,  income  venficatuut: 
names  and  ages  of  household  members;  and, 
in  congregate  fauliUes.  information  that 
permits  management  to  determine  the 
tenant's  or  co-tenant's  level  of  fwiclion  and 
degree  of  competence  m  porfoiming  daily 
living  activities. 

c.  The  standards  by  which  rents  or 
occupancy  charge,  eligibility,  and  appropriate 
dwelling  unit  size  shall  be  determined. 

d.  Tenants  household  agreement  to  move 
to  a  unit  of  approf  ciate  size  if  the  household 
size  changes.  If  occupancy  surcharge  is 
required,  tenant  agrees  to  pay  higher 
surcharge  rate  of  unit  vacated  or  newly 
occupied  unit. 

e.  rhe  circumstances  under  which  a  tenant 
or  member  may  request  a  redetermmation  of 
contribution. 

f.  The  effect  of  miarepresentalion  bv  the 
tenant  or  member  of  the  facts  upon  which 
contiibutions  or  eligibility  determinations  are 
based. 

g.  The  time  at  which  shelter  cost  change, 
contribution  changes,  or  notice  of  ineligibility 
shall  become  effective. 


6.  The  Imitatioa  itpaii  th*  tesMkt  or 
member  of  the  rtgM  to  tfa*  u*c  and  occitpMicy 
of  the  dwelliBg. 

7.  The  respofikibilttitft  oi  Ike  leMtnt  or 
member  in  tke  matotenaBce  oi  tlw  dweMmg 
and  the  ckbli^ktion  for  MrtcfrtioaAl  or  Mgli^HM 
fatlure  to  dose. 

8.  Agreeacnl  oi  manage  ■en',  ot 
cooperative  to  accept  a  ttaani  or«eiiibcr 
contrtbutiott  withoa*  regard  to  aaijr  OAtr 
charges  owed  to  nanagnoerrt  or  coopenitiv* 
and  to  Mtk  separata  le^al  remedy  for  the 
collection  of  any  other  chacfcs  which  nay 
accrue  tOMsnagemeiit  iram  tenant(s)  or 
member(8). 

9.  The  respoiifiibihty  of  maMaftswBt  to 
maintain  the  boildm^  and  anfcmninoD 
areas  in  a  decent,  safe,  and  ■aailarr 
condition  in  acaadance  with  local  hocsin;! 
codes  and  FaiHA  regulations,  and  its 
liabiliriea  for  Eadare  fo  do  sa 

10  The  respoaaibitity  d  managemenr  or 
cooperative  to  proride  the  tenant  m  member 
with  a  wrirten  atalement  of  the  condition  of 
the  dwelling  unit  (when  the  tenant  or  member 
initially  enters  into  occupaficy  and  when 
vacating  the  dweOiny  nnrt).  and  the 
conditions  under  which  the  tenant  or  member 
may  participate  in  the  rrwpecfion  of  the 
premises  which  is  the  basis  for  swch 
siatemertt. 

11.  The  circumstances  under  which 
management  may  enter  the  prewises  during 
the  tenant  or  member's  possession  thereof, 
inchidirtg  a  penodic  rrrspection  of  the 
dwelling  unit  as  a  part  of  a  preventive 
maintenance  program. 

12.  Responsibility  of  tenant  or  member  to 
achise  management  of  any  planned  absence 
for  an  extended  period,  usually  2  weeks  or 
more. 

13.  .'Xgrcement  that  tenant  or  membe  may 
not  let  or  sublet  all  or  any  pert  of  the 
premises  without  the  consent  of  management 
or  cooperative  and  FmH.A. 

14.  Understanding  that  should  the  RRH 
project  be  sold  to  a  buyer  approved  by 
FmHA,  the  lease  will  be  transferred  to  the 
new  owner. 

15  The  formah'ties  that  shall  be  observed 
by  management  and  the  tenant  or  member  in 
giving  notice  one  to  the  other  as  may  be 
called  for  under  the  terms  of  the  lease  or 
occupancy  agreement. 

16.  The  circumstances  under  which 
management  may  terminate  the  lease  or 
occupancy  agreement,  all  limited  to  good 
cause,  and  the  length  of  notice  required  for 
the  tenant  ror  member  to  exercise  the  nghi  to 
terminate. 

17  1'he  procedure  for  handling  tenant  or 
member's  abandoned  property  as  provided 
by  State  law. 

18.  Disposition  of  lease  or  occupancy  if 
building  becomes  iinichabilabie  because  of 
fire  or  other  disaster  Right  of  owner  to  repair 
or  rehabilitate  the  buiidmg  withm  a  c&rtaui 
period  or  terminate  the  lease  or  occupancy 
agreement. 

19.  The  agreement  that  any  tenaot  or 
member  grievance  of  appeal  from 
management's  deu.sion  shall  be  resolved  in 
accordance  with  procedures  conM&tenl  with 
FmtL\  regulations  covering  such  procedures 
which  are  posted  in  the  rental  office  or  at  the 
cooperative. 


20.  That  m  the  e«ent  af  RAH  becrvwer 
prepaynient  of  the  FmHA  loao.  all  laases  will 
be  hmdled  in  accordance  with  Paragraph 
VUi  A  a(  this  Bxhibrt.  aad  ati  procedarea 
speoBed  m  1 19B&90  af  subpart  B  of  part 
ISaS  of  thia  dnpter  wttl  he  ioUewcd.  No 
tenant  contribBCnB  to  rent  nwy  ba  incmMd 
by  reason  of  pn^iaywcnt  for  the  tenn  of  the 
leaae.  Aa  escaiatien  cinuae  for  rent  chanpes 
sppioved  by  FmHA  lor  budgetary  re«6on« 
will  coottBue  to  be  applicable 

21  That  the  lease  may  be  terminated  by 
the  tenant  with  30  days  notice  prior  to 
expiration  of  its  term  for"go«»d  cause"  such 
as  moving  tw  another  location  for 
employmertt,  loss  of  fob,  serere  iHness,  deafH 
of  spoBse,  or  other  reasons  aistowary  or 
mandatory  in  the  coinrnunity,  or  after 
notifieatTon  by  RRH  borrower  of  interrt  to 
prepay.  The  prior  notice  on  which  a 
cooperative  member  may  cancef  an 
occupancy  agreement  for  "good  cause"  shaft 
be  4  months. 

22.  The  usual  signature  clause  attesting  that 
the  lease  or  occupancy  agreement  has  been 
executed  by  the  parties 

D.  Prohibited  Lease  or  Occupancy 
Agreement  Clauses  Clauses  in  the 
classifications  listed  below  shall  not  be 
inchided  in  any  lease  or  occupancy 
agreement. 

1.  Confession  of  judgment  Prior  consent  by 
tenant  or  member  to  any  lawsuit  the  landlord 
or  board  may  bring  against  the  tenant  or 
menftber  in  connection  with  the  lease  or 
occupancy  agreement  and  to  a  judgment  in 
favor  of  the  landlord  or  board. 

2.  Distrainl  for  rental  or  occupancy  charge 
or  other  charges.  Autbonaation  to  the 
landlord  or  cooperative  board  to  take 
property  of  the  tenant  or  member  and  hold  il 
as  a  pledge  until  the  tenant  or  m.ember 
performs  any  obligation  which  the  landlord 
or  board  has  determined  the  tenant  or 
member  has  failed  to  perform. 

3.  Excu/palory  clause.  Agreement  by 
tenant  or  menber  not  to  hold  the  landlord, 
landlord's  agents,  qi  cooperative  board  liable 
for  any  acts  or  omissiani  whether  latmicnal 
or  negligent  on  the  part  of  the  landUwd. 
landlord  s  authoriied  representative  or 
agents,  or  the  cooperative  board. 

4.  Waiver  of  lepa!  aoiK'e  b}  leaaatof 
member  prior  to  aciMJua  for  eviction  of 
money  judgments.  Agreement  by  tenant  or 
member  thai  the  landlord  ot  board  may 
institute  suit  without  any  notice  to  the  tenant 
nr  member  that  the  suit  has  been  filed 

5.  Waiver  of  Icgoi  procee<iin)^ 
Authorization  to  the  landlord  or  board  to 
evict  the  tenant  or  membef  or  huid  or  seU  the 
tenant  or  mentber  s  possessions  whenever 
the  landlord  or  board  determines  that  a 
breach  or  default  ba»  occurred 

6.  Wavtej-  of  lan  trrtu  Auitninzatioc  to  the 
landlord  or  board's  lawyer  to  appear  hi  cotjrt 
for  the  tenant  or  member  and  to  waive  the 
tenant  or  members  rgbt  to  trail  by  (ury. 

7.  Wavier  of  rr^t  to  appeal  fxtdictol  error 
in  legal  prof*edii\gs.  Authonzatron  to  the 
landlord  or  board  s  iawryer  to  warve  the 
tenant  or  member  s  ngiii  tc  appeal  on  the 
ground  of  ludicial  error  m  any  sui  t  or  the 
tenant  or  member  s  nght  to  file  a  suit  in 
equity  to  prevent  the  excvition  of  a  fudgnaenl. 
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8.  Tenant  or  mcmlwr  charageable  wilh 
costs  of  legal  actions  rvgardless  of  outcome. 
Agreement  by  the  tenant  or  member  to  pay 
attomey'i  fee*  or  other  legal  costs  whenever 
the  landlord  or  board  decides  to  take  action 
against  the  tenant  or  member  even  though  the 
court  finds  in  favor  of  the  tenant  or  member. 
(Omission  of  this  clause  does  not  mean  that 
the  tenant  or  member,  as  a  party  to  a  lawsuit, 
may  not  be  obligated  to  pay  attorney's  fees  or 
other  costs  if  the  tenant  or  member  loses  the 
suit  ) 

E.  ModiHcalion  of  Lease  or  Occupnncy 
Agreement — Notification  to  Tenants  or 
Members.  The  landlord  or  board  may  modify 
the  terms  and  conditions  of  the  lease  or 
occupancy  agreement  effective  at  the  end  of 
the  Initial  term  or  a  successive  term,  by 
serving  an  appropriate  notice  on  the  tenant  or 
member,  together  with  the  tender  of  a  revised 
lease  or  occupancy  agreement.  This  notice 
and  tender  shall  be  delivered  to  the  InnanI  or 
member  either  by  first-class  mail,  properly 
stamped  and  addressed,  or  hand  delivered  to 
the  premises  to  an  adult  member  of  the 
household. 

Tlie  date  on  which  the  notice  shall  be 
deemed  to  be  received  by  the  tenant  or 
member  shall  be  the  dale  on  which  the  first- 
clast  letter  is  mailed  or  the  date  on  which  the 
copy  of  the  notice  is  delivered  to  the 
premises.  The  notice  must  be  received  at 
least  30  days  prior  to  the  last  date  on  which 
the  tenant  or  member  has  the  right  to 
terminate  the  occupancy  without  executing 
the  revised  lease  or  occupancy  agreement. 
The  notice  must  advise  the  tenants  or 
members  that  they  may  appeal  modifications 
to  the  lease  or  occupancy  agreement  in 
accordance  with  the  FmfiA  tenant  grievance 
and  appeals  procedure  (subpart  L  of  part  1944 
of  this  chapter)  if  the  modification  will  result 
in  8  denial,  substantial  reduction,  or 
termination  of  benefits  being  received. 

F.  Occupancy  njli>a.  Occupancy  rules  and 
regulations  must  be  provided  and  explained 
by  the  project  management  to  enable  the 
tenant  or  member  to  understand  the 
purposes,  objectives,  and  standards  of  the 
project.  The  rules  will  be  approved  by  the 
KmHA  Stale  Director  or  designee,  generally 
together  with  the  project  management  plan, 
management  agreement,  and  lease  or 
occupancy  agreement  form. 

1.  All  rules  for  occupancy  and  rent  or 
occupancy  charge  structures  will  be  in 
writing,  posted  conspicuously  in  the 
borrower's  and/or  manager's  offices,  and 
provided  to  each  tenant  or  member  with  the 
lease  or  occupancy  agreement. 

2.  Proposed  changes  of  any  rules  for 
occupancy  must  be  made  available  to  each 
tenant  or  member  at  least  30  days  in  advance 
of  implementation,  and  tenant  or  members 
must  be  advised  that  they  may  appeal 
changes  in  accordance  with  the  FmH.A  tenant 
grievance  and  appeals  proct^dure  (subpart  L 
of  part  1944  of  this  chapter) 

3.  No  rule  may  infringe  on  the  rights  of  the 
tenants  to  organize  an  association  of  tenants 
Such  associations  may  be  organized  to 
bargain  with  management,  as  well  as  to  act 
socially  and/or  provide  for  the  welfare  of  its 
members.  The  project  management  person  or 
organization  should  be  available  and  willing 
to  work  with  8  tenant  organization. 


4  Rules  may  be  promulgated  that  prohibit 
activities  which  are  detrimental  to 
management,  tenants,  and  members.  Such 
activities  include  threats  to  the  health  or 
safety  of  other  tenants  or  members  or  the 
employees  of  the  borrower,  interference  with 
the  quiet  enjoyment  of  the  premises  by  other 
tenants  or  members,  or  damage  to  the 
physical  structure  of  the  project. 

5.  The  borrower  may  choose  to  provide 
rules  for  nonelderly  projects  that  either 
permit  or  exclude  pets  except  that  no  rules 
may  be  promulgated  that  would  prohibit  the 
occupancy  of  a  household  member  who 
requires  the  services  of  a  trained  and 
certified  seeing  eye  or  hearing  ear  animal  to 
achieve  the  normal  function  of  that 
household  member. 

6  For  each  RRH  project  specifically 
designated  for  the  elderly,  the  borrower  must 
establish  project  rules  permitting  elderly, 
handicapped  or  disabled  tenants  to  keep 
commonly  accepted  household  pets.  These 
pet  rules  are  to  be  established  according  to 
the  following: 

a.  Pet  rules  must  not; 

(1)  Prohibit,  prevent,  restrict  or 
discriminate  against  any  tenant  who  owns  or 
keeps  a  pet  in  their  apartment  unit,  with 
respect  to  continued  occupancy  in  the  project 
unless  the  approved  project  pet  rules  are 
violated, 

(2)  Prohibit,  prevent,  restrict  or 
discriminate  against  any  applicant  who  owns 
a  pet  with  respect  ta obtaining  occupancy  to 
the  project. 

b.  Borrowers  with  operational  projects 
must  consult  with  the  tenants  of  the  project 
when  establishing  pet  rules  and  document  to 
the  District  Director  how  the  consultation 
process  was  conducted. 

c.  Borrowers  with  new  projects  will 
establish  pet  rules  prior  to  occupancy,  but 
may  revise  those  rules  based  on  tenant 
comments  and  AuggestionB  received  after 
rent-up  begins. 

d  Pet  rules  will  be  approved  by  FmllA  as 
part  of.  or  an  amendment  to,  the  project 
lease  FmHA  approval  will  be  granted  when 
the  rules  meet  the  provisions  and  intent  of 
this  subparagraph. 

e.  Pet  rules  will  be  reasonable  and  will  be 
written  to  consider  at  least  the  following 
factors: 

(1)  Density  of  project  units, 

(2)  Pet  size. 

(3)  Type  of  pet. 

(4)  Potential  financial  obligations  of 
tenants  who  own  or  keep  pets. 

(5)  Standards  of  pet  care. 

(6)  Pet  exercise  areas. 

(7)  State  and  local  animal  laws  or 
ordinances. 

(8)  Liability  insurance. 

f.  Pet  rules  must  allow  the  borrower  or 
project  manager  authorization  to  remove 
from  the  project  any  pet  whose  conduct  or 
condition  is  duly  determined  to  constitute  a 
nuisance  or  threat  to  the  health  or  safety  of 
other  tenants  in  the  project  or  persons  in  the 
surrounding  community. 

7.  Initial  rules  will  be  attached  to  the  lease 
or  occupancy  agreement.  Approval  by  FmHA 
for  changes  and  additions  may  be  requested 
annually  with  submission  of  annual  reports 
or  more  frequently  only  in  the  case  of  an 
emergency  situation. 


8.  The  following  items  illustrate  areas  that 
should  be  addressed  in  rules  developed  by 
management  and  provided  to  all  tenants  or 
members  prior  to  move-in: 

a  Explanation  of  rights  and  responsibilities 
under  the  lease  or  occupancy  agreement. 
Where  a  non-English  language  is  common  to 
a  project  area,  a  lease  or  occupancy 
agreement  written  in  that  language  should 
also  be  provided, 

b  Rent  or  occupancy  charge  pulicins  and 
procedures  should  be  fully  explained. 

c  Policy  on  periodic  inspection  of  units. 

d.  Responding  to  tenant  or  member 
complaints. 

e  Maintenance  request  procedure. 

f  Project  services  and  facilities  available  to 
tenants  or  members 

g.  Office  location,  hours,  and  emergency 
telephone  numbers. 

h.  Map  showing  location  of  community 
facilities  including  schools,  health  care, 
libraries,  parks,  etc. 

i.  Restrictions  on  storage  and  prohibition 
against  abandoning  vehicles  in  the  project 
area. 

j.  A  project  newsletter;  if  desired  lur  rental 
projects.  Cooperatives  will  publish  a  monthly 
newsletter.  The  newsletter  must  contain  an 
appropriate  nondiscrimination  statement,  or 
fair  housing  slogan  or  logo  type. 

k.  Community  and  public  transportation 
schedules. 

9.  Tenant  or  member  may  be  permitted  to 
have  a  guest(s)  visit  their  household. 
However,  an  adult  per8on(s)  making 
reoccurring  visits  or  one  continuous  visit  of 
14  days  and  nights  in  a  45-day  period  without 
consent  of  the  management  will  be  counted 
as  a  household  member(s]. 

10.  No  provision  may  be  incorporated  into 
occupancy  rules  that  would  discriminate 
against  or  otherwise  deny  equal  opportunity 
to  any  person  (whether  the  tenant  or  member 
or  a  person  associated  with  the  tenant  or 
member]  in  the  terms,  conditions,  or 
privileges  of  occupancy  of  a  dwelling  unit,  or 
in  the  provision  for  services  or  facilities  in 
connection  therewith,  because  of  race,  color, 
religion,  sex,  marital  or  familial  status. 
National  origin,  or  handicap. 

C.  Security  deposits.  1.  Security  deposits 
are  encouraged  and  they  should  be  used 
when  It  is  reasonable  and  customary  for  the 
area.  The  amount  of  security  deposits  must 
be  reflected  in  the  borrower's  management 
plan  and  may  not  be  changed  without  the 
written  consent  of  the  FmHA  District 
Director.  When  security  deposits  are  used, 
they  should  be  an  amount  equal  to  the  tenant 
contribution  of  one  month  or  basic  rent, 
whichever  is  greater.  Families  receiving  a 
HUD  rental  subsidy  will  pay  security 
deposits  according  to  HUD  requirements.  In 
an  elderly  project,  the  amount  of  additional 
security  deposit  for  pets  must  be  reasonable 
and  not  designed  to  prohibit  or  discourage 
tenancy,  but  in  no  case  should  it  exceed  the 
basic  rent  of  the  project.  Where  a  seeing  eye 
or  hearing  ear  animal  is  necessary  for  the 
normal  function  of  a  household  member,  an 
additional  security  deposit  for  the  animal 
may  not  be  charged.  A  membership  fee.  equal 
to  one  month's  occupancy  charge,  will  be 
required  from  members  of  a  cooperative. 
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2.  Security  deposits  for  persons  eligible  for 
RA  or  Section  8  assistance  shall  be 
administered  in  a  manner  to  prevent  hardship 
on  the  household.  If  such  tenants  or  members 
cannot  pay  the  full  amount  initially,  they  may 
be  given  terms  that  should  ordinarily; 

a.  For  RRH  projects,  not  exceed  a  down 
payment  of  25  percent  of  adjusted  monthly 
income  plus  $15  per  month  or  that  amount 
needed  monthly  to  complete  the  security 
deposit  within  twelve  months,  whichever  is 
greater.  For  RCH  projects,  not  exceed  an 
initial  payment  of  $25  plus  the  amount 
needed  monthly  to  complete  the  membership 
fee  within  12  months. 

b.  For  low-income  farmworkers  in  an  LH 
project,  not  exceed  $25  downpayment  and 
$15  per  month  until  an  equivalent  of  one 
month's  project  rent  is  reached.  In  the  case  of 
migrants  who  will  occupy  the  units  for  a  short 
period  of  time,  exception  to  this  policy  by 
FmHA  may  be  made  upon  written  request 
from  the  borrower  when  it  is  shown  that  such 
deposits  need  to  be  raised  to  protect  the 
security  interest  of  the  government  and  it  will 
not  create  a  hardship  on  the  tenants. 

3.  Security  deposits  or  membership  fees 
shall  be  handled  in  accordance  with  any 
State  or  local  laws  governing  security 
deposits  or  membership  fees.  Both  security 
deposits  and  membership  fees  shall  be 
deposited  in  a  separate  account  at  a 
Federally  insured  institution,  and  shall  be 
handled  in  accordance  with  any  State  or 
local  laws  governing  such  deposits.  Funds  in 
the  Security  Deposit  Account  shall  only  be 
used  for  authorized  purposes  as  intended  and 
represented  by  the  project  management  in  the 
management  plan,  and  uni;l  so  used,  shall  be 
held  by  the  borrower  in  trust  for  the 
respective  tenants.  Funds  in  the  Membership 
Fee  Account  shall  only  be  used  for 
authorized  purposes,  until  so  used,  shall  be 
held  by  the  borrower  in  trust  for  the 
respective  members. 

4.  Borrowers  may  assess  fair  and 
reasonable  charges  to  the  security  deposit  or 
membership  fee  for  damage  and  loss  caused 
or  allowed  by  the  tenant  or  member.  An 
itemized  accounting  for  such  charges  must  be 
presented  to  the  tenant  or  member  after  the 
move-out  inspection  provided  for  in 
paragraph  X  E  2  of  this  Exhibit,  unless  the 
tenant  or  member  has  abandoned  the 
property  and  his/her  whereabouts  are 
unknown  and  cannot  be  ascertained  after 
reasonable  inquiry. 

5.  The  owner  may  not  increase,  for  persons 
with  handicaps,  any  customarily  required 
security  or  membership  deposit  for 
restoration  made  to  earlier  modifications  that 
permitted  the  handicapped  person's  full 
enjojTnent  of  the  dwelling  unit.  However, 
where  it  is  necessary  in  order  to  ensure  with 
reasonable  certainty  that  funds  will  be 
available  to  pay  for  the  restorationis)  at  the 
end  of  the  tenancy,  the  borrower  may 
negotiate  as  part  of  such  a  restoration 
agreement,  a  provision  requiring  that  the 
tenant  or  member  pay  into  an  interest 
bearing  escrow  account,  over  a  reasonable 
period,  a  reasonable  amount  of  money  not  to 
exceed  the  cost  of  the  restoration(s].  'The 
interest  in  any  such  account  shall  accrue  to 
the  benefit  of  the  tenant  or  member. 

H.  Special  lease  or  occupancy  agreement 
supplement.  Borrowers  are  encouraged  to 


supplement  lease  or  occupancy  agreements, 
particularly  of  elderly,  disabled,  and 
handicapped  tenants,  to; 

1.  Permit  the  borrower,  with  competent 
medical  or  clergical  advice,  to  contact  a 
predetermined  sfwnsoKs]  or  guardian(8]  to 
effect  the  transfer  of  the  tenant  or  member  to 
other  appropriate  housing  when  the  tenant  or 
member  is  (a)  no  longer  able  to  functionally 
make  self-determinations  or  (b)  to  adequately 
provide  self-care  within  the  facilities  and 
services  provided  by  the  project,  A  sponsor 
or  guardian  would  be  a  per8on(s]  designated 
by  the  tenant  or  member,  generally  a  family 
member,  friend,  doctor,  or  member  of  the 
clergy. 

2.  Provide  Instruction  to  the  borrower  of  a 
per8on(s)  to  contact  in  the  event  of  death  of 
the  tenant  or  member. 

When  a  lease  or  occupancy  agreement  has 
been  supplemented,  the  borrower  should  also 
obtain  an  agreement  from  the  designated 
spon8or(s)  or  guardian(s)  to  assume 
responsibility  for  the  tenant  or  member  in  the 
event  of  need  as  identified  in  subparagraphs 
1  and  2  above. 

IX.  Rent  or  Occupancy  Charge  Collection 

A  pre-established  day  of  the  month  should 
be  the  designated  rental  or  occupancy  charge 
collection  day.  The  time  and  place  of  onsite 
collection  and/or  the  correct  address  for 
payment  by  mail  should  be  well  publicized 
and  consideration  should  be  given  to  an 
after-hours'  depository  if  needed. 

A.  Receipts.  A  form  of  serially-numbered 
receipts  should  be  selected  for  use  and  the 
collection  agent  held  accountable  for  every 
receipt.  Optional  collection  services  may  be 
considered  when  they  are  available. 

B.  Delinquencies.  A  system  to  identify  and 
detect  unpaid  rents  or  occupancy  charges 
should  be  instituted  within  the  project.  A 
penalty  of  up  to  $10.00  for  late  payment  after 
a  10-day  grace  period,  or  the  grace  per"d 
prescribed  by  State  law,  may  be  pern    ted. 
The  borrower  should  consider  the 
circumstances  causing  the  late  payment 
before  assessing  any  penalty.  True  hardship 
cases  should  not  be  assessed  penalties; 
however,  maintaining  a  firm  and  fair  policy 
on  collection  encourages  tenants  or  members 
to  meet  their  obligations. 

C.  Recapture  of  improperly  advanced 
rental  assistance  and  interest  credit. 

Recapture  of  Improperly  advanced  RA  and 
interest  credit  will  be  processed  in 
accordance  with  7  CFR  part  1951,  subpart  N 
(FmHA  Instruction  1951-N,  available  in  any 
FmHA  office). 

X.  Maintenance 

Maintenance  is  the  process  by  which  a 
project  is  kept  up  in  all  respects  and  includes 
land,  buildings,  and  equipment.  Maintenance 
responsibilities  will  be  included  in  the 
management  plan.  Proper  maintenance  will 
help  to  keep  a  good  image  for  the  project,  help 
to  minimize  vacancies,  and  help  to  preserve 
the  project.  Plans  and  policies  for  inspections, 
effective  maintenance  and  repair  are  to  be 
established  at  the  outset  and  modified 
periodically  as  needed.  The  following  types  of 
maintenance  are  necessary; 

A.  Routine  maintenance.  Routine  or  short- 
term  type  maintenance  and  repairs  will  be 
those  cost  items  and  services  included  in  the 


annual  budgets  to  be  paid  out  of  the 
operations  and  maintenance  expense 
account.  It  includes  regular  maintenance 
tasks  of  the  project  that  can  be  prescheduled 
or  planned  for,  based  on  equipment 
availability  and  property  characteristics. 
Also  included  are  janitorial  tasks  performed 
on  a  regular  basis  to  maintain  the  appearance 
of  the  project  and  to  prevent  an  accumulation 
of  debris  and  subsequent  deterioration. 

B  Responsive  maintenance.  This  includes 
all  maintenance  tasks  performed  in  response 
to  either  requests  for  service  or  unplanned 
breakdowns.  An  essential  part  of  any 
maintenance  system  is  to  plan  for  requests 
coming  from  the  dwelling  units  and  for 
emergencies  occurring  in  the  systems 
servicing  the  apartments.  The  project 
manager  or  the  cooperative  s  board  of 
directors  should  develop  a  plan  to  focus  on; 
Who  receives  the  requests,  how  they  are 
handled,  how  specific  employees  or  members 
are  assigned  to  the  tasks  and  what  kind  of 
records  are  kept.  The  capacity  of  the  project 
manager  or  board  to  respond  to  requests  and 
emergencies  is  one  of  the  true  tests  of  a 
successful  maintenance  program. 

C.  Preventive  maintenance.  This  is  similar 
to  inspection  type  maintenance.  Regular 
checking  and  servicing  of  equipment  and 
systems  is  done  as  required  by  service 
information.  Preventive  maintenance  of 
mechanical  systems,  building  exteriors, 
elevators,  and  heating  systems  in  projects 
require  specially  trained  personnel.  The 
project  manager  should  establish  biweekly  or 
monthly  schedules  in  which  the  routine 
oiling,  adjusting,  replacing  of  filters,  and  the 
like  IS  done  based  on  manufacturer's  manuals 
and  specifications, 

D.  Long  term  maintenance.  These  are 
major  expense  items  which  normally  do  not 
occur  on  an  annual  basis.  The  borrower  may 
request  permission  to  use  reserve  funds  to 
pay  for  these  expenses  when  they  occur. 
However,  use  of  funds  out  of  the  reserve 
account  must  be  preapproved  bv  FmHA. 

E.  Inspection  maintenance.  These  are 
maintenance  inspections  performed 
periodically  to  discover  problems  before 
crisis  situations  develop.  The  following 
inspections  of  each  apartment  should  be 
made  at  appropriate  times: 

1.  Move-in  inspection  Before  move-in 
occurs,  the  managment  and  the  applicant 
accepted  for  occupancy  should  together 
inspect  the  unit  to  be  occupied  and  agree 
upon  any  repairs  needed.  A  written 
inspection  report  shall  be  prepared  and  a 
copy  retained  in  the  tenant  or  member's  file. 
Any  of  the  identified  deficiencies  not 
corrected  prior  to  occupancy  should  be  noted 
on  the  lease  or  occupancy  agreement  or 
inspection  move-in  report  and  signed  by  the 
tenant  or  member  and  borrower  s 
representative  or  cooperative  representative. 

2.  Move-out  inspection.  An  inspection 
should  be  scheduled  with  the  tenant  or 
member  when  the  management  becomes 
aware  that  the  tenant  or  member  is  moving 
out  or  has  vacated  the  unit.  Whenever 
possible,  the  inspection  should  be  performed 
after  the  furniture  has  been  moved  out  and 
before  any  portion  of  the  secunty  deposit  or 
membership  fee  is  returned  to  the  tenant  or 
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member.  Any  npain  or  cotti  to  be  charged 
to  the  tenant  or  mambo'  will  be  accordinn  to 
the  tetna  of  Mm  la«M  or  occnpaocy 
agtwmuiC  tacsi  law,  and  rasulationa 
governing  aeciirtty  dapotitt  or  memberafatp 
fees  in  par^raph  VUI G  of  thii  Exhibit. 

3.  Periodic  intpecUon.  An  tnapection  of  thii 
type  ihould  ba  made  at  kut  annually.  The 
borrower  abould  maka  proviiiont  in  the  lease 
or  occupancy  agreement  for  periodic 
inspection  of  the  units  aa  a  part  of  a 
preventive  maintenance  program. 

XI.  Rent  or  Occupancy  Chars'  Changes 
It  may  be  necessary  as  operating  costs 

and/or  revenues  fluctuate  to  consider  a 
change  of  rental  or  occupancy  rates  to  keep 
the  project  viable.  Before  any  change  of  rates 
may  occur,  prior  written  consent  of  FmHA  is 
required.  The  procedure  to  request  and 
implement  a  rent  or  occupancy  charge  change 
is  specifically  cover«d  in  Exhibit  C  of  this 
subpart. 

XII.  Borrower  Project  Budgets 

A.  Budget  development  and  preparation.  1. 
Borrower*  are  required  to  develop  an  annual 
budget  of  project  income  and  expense. 

2.  Separata  budgets  will  be  developed  for 
each  projaet  whan  the  borrower  owns  more 
than  one  MFH  proiect. 

3.  Budgets  will  cover  a  12  month  period 
selected  by  the  borrower  to  be  the  project 
fiscal  year  of  operation. 

4.  Budgeta  will  be  prepared  according  to 
the  instruction*  contained  in  Form  FmHA 
1930-7,  "Statement  of  Budget  and  Cash 
Flow." 

B.  Return  on  investment  as  authorized  by 
borrower's  RRH  loan  agreement/ resolution. 
1.  Limited  profit  borrowers  may  take  the 
return  authorixed  for  the  current  budget  year 
without  further  FmHA  approval  under  the 
following  conditions: 

a.  Payment  may  be  made  only  once  a  year 
at  the  end  of  the  project  fiscal  year. 

b  Payment  must  have  been  approved  as 
part  of  the  borrower's  annual  budget  on  Form 
FmHA  1930-7. 

c.  The  project  must  have  produced 
adequate  income  during  that  year  to  cover  all 
expenditures  in  accordance  with-the 
approved  budget 

d.  The  balance  in  the  reserve  account  must 
be  current  less  any  authorized  withdrawal. 

e.  Payment  of  the  return  may  not  produce  a 
year  end  deficit. 

2.  If  income  is  not  adequate  in  any  given 
fiscal  year  to  cover  payment  of  the  return  to 
owner,  FmHA  may  authorize  the  return  to  be 
paid  from: 

a.  Excess  funds  available  at  the  end  of  the 
following  fiscal  year  of  operation  provided  it 
does  not  result  m  a  rent  increase  and  the 
reserve  account  Is  current  less  authorized 
withdrawals.  (Non-cash  losses  of  the 
borrower  entity  do  not  qualify  to  be  recouped 
in  following  years.)  This  option  is  authorized 
only  for  the  year  immediately  following  the 
year  in  which  the  return  was  not  paid. 

b.  Release  of  reserve  funds  with  District 
Director  approval,  provided: 

(1)  The  Reserve  Account  will  not  be 
reduced  below  the  amount  required  to  be 
accumulated  by  that  time  considering 
adjustments  for  any  previously  authorized 
withdrawals:  and 


(2)  During  the  next  12  months  the  amount 
in  the  Reserve  Account  will  not  likely  fall 
below  that  required  to  be  accumulated  by  the 
end  of  such  12-month  period. 

C.  .Advancement  (Loan)  of  funds  to  a  RRH 
protect  by  the  owner,  member  of  the 
organization,  or  agent  of  the  owner  1.  Such 
advances  are  discouraged  but  may  be 
allowed  when  lustified.  provided  the  pnor 
written  approval  of  the  Distnct  Director  has 
been  obtained,  justification  will  be  based  on 
the  following: 

a.  A  review  of  the  documented 
circumstances  and  the  project  operating 
budget  before  any  funds  are  advanced 
(loaned). 

b.  Funds  are  not  immediately  available 
from  any  of  the  follov«ng  sources: 

(1)  Reserve  funds 

(2)  Initial  operating  capital 

(3)  An  imminent  rent  increase 

2.  The  funds  will  be  applied  to  ordinary 
project  operating  and  maintenance  expenses. 

3.  No  interest  will  be  charged  or  paid  on 
the  loan  from  project  income. 

4.  No  lien  in  coanection  with  the  loan  will 
be  filed  against  the  property  securing  the 
FmHA  loan  or  against  project  income. 

5.  The  pay-back  of  the  advance  (loan)  may 
be  permitted  by  the  District  Director  provided 
the  terms  and  conditions  were  mutually 
agreed  to  by  the  borrower  and  FmHA  at  the 
time  of  the  advance  and  the  financial  position 
of  the  project  will  not  be  jeopardized. 
Payback  should  only  be  permitted  on  the 
advance  when  the  FmHA  debt  is  current  and 
the  reserve  requirements  are  being 
maintained  at  the  required  levels. 

Xlll.    Accounting  and  Reporting 
Requirements  and  Financial  Management 
Analysis 

a.  General.  RRH,  RCH.  and  LH  borrowers 
are  expected  to  account  for  all  project  income 
and  expenses  through  a  bookkeeping  or 
accounting  system  appropriately  reflecting 
the  complexity  of  proiect  operations. 

The  degree  of  sophistication  will  also 
reflect  such  factors  as  the  type  of  borrower 
the  size,  location  and  type  of  project  and  the 
type  of  financial  management  information 
needed  to  provide  adequate  guidance  and 
supervision  to  assure  program  objectives  are 
being  met. 

1.  Borrowers  with  loan  agreements  or 
resolutions  are  subject  to  the  following 
conditions; 

a.  All  RRH,  RCH.  and  LH  projects  with 
loan  agreements  or  resolutions  approved  on 
or  after  October  27,  1980.  are  required  to 
comply  with  the  provisions  of  this  paragraph 
XIII. 

b.  All  RRH.  RCR  and  LH  projects  with 
loan  agreements  or  resolutions  approved 
prior  to  October  27. 1980,  will  be  guided  by 
the  recordkeeping  and  reporting  requirements 
of  their  respective  loan  agreement  or 
resolution. 

(1)  They  are  encouraged,  however,  to  adopt 
the  provisions  of  this  section  by  amending 
their  existing  loan  agreement  or  resolution. 

(2)  The  State  Director  may  require  adoption 
of  these  provisions  when  deemed  necessary 
as  a  loan  servicing  action. 

c.  Any  amendment  to  an  existing  loan 
agreement,  or  resolution,  requires 


concurrence  of  all  parties  and  written 
approval  by  th«  Slate  Director  with  advice 
from  the  OGC  prior  to  enactment  of  the 
amendment, 

d.  Individual  farm  borrowers  with  LH  units 
will  be  considered  in  general  compliance 
with  this  paragraph  by  virtue  of  completing 
the  recordkeeping  and  reporting  requirements 
of  their  farm  and  home  planning  with  FmHA. 

2.  Borrowers  without  loan  agreements  or 
resolutions  are  required  to  maintain 
information  in  sufficient  detail  to  provide  the 
necessary  assurance  that  program  objectives 
are  being  met.  As  necessary  to  protect  the 
integrity  of  the  program,  the  State  Director 
may  require  the  borrower  to  establish  a 
system  capable  of  accounting  for  project 
operations  and  reporting. 

B.  Accounting  System.  A  bookkeeping  and 
accounting  system  provides  the  financial 
information  needed  to  effectively  plan, 
control  and  evaluate  project  activity.  The 
type  of  system  should  be  determined  prior  to 
loan  closing,  but  it  may  be  revised  with 
FmHA  approval  to  meet  program  objectives. 
FmHA  may  also  prescribe  the  system  to  be 
used.  Form  FmHA  1930-5.  "Bookkeeping 
System— Small  Borrower,"  can  be  adapted  to 
the  bookkeeping  needs  of  small  projects. 
Bookkeeping  for  MFH  projects  may  be 
maintained  using  a  cash,  modified  cash,  or 
accrual  type  accounting  system. 

1.  Type  of  accounts.  As  used  in  this 
paragraph,  the  term  account  is  used 
interchangeably  to  mean  either  a  ledger  (or 
bookkeeping  account)  or  an  actual  banking 
account.  Depending  upon  the  complexity  of 
the  accounting  system  being  used,  these 
accounts  may  be  further  subdivided  into 
subsidiary  ledgers  or  accounts  to  assist  the 
borrower  in  providing  the  information  needed 
for  project  financial  analysis  or  reporting 
requirements.  Regardless  of  the  number  or 
types  of  accounts  established,  all 
bookkeeping  and  accounting  systems  must 
meet  the  following: 

a.  All  project  funds  shall  be  held  only  in 
accounts  insured  by  an  agency  of  the  Federal 
Government,  unless  otherwise  specifically 
authorized  by  the  borrower's  loan  agreement, 
loan  resolution  and  this  paragraph. 

b.  All  funds  in  any  account  shall  be  used 
only  for  authorized  purposes  as  described  in 
their  loan  agreement  or  resolution  and  this 
paragraph. 

c.  All  funds  received  and  held  in  any 
account,  except  the  security  deposit, 
membership  fee,  management  reserve 
(patronage  capital)  shall  be  held  in  trust  by 
the  borrower  for  the  loan  obligation  until 
used. 

d.  All  project  funds  will  be  maintained 
separately  and  distinct  from  any  other  project 
or  enterprise  of  the  borrower  and/or  his/her 
management  agent.  Under  no  circumstances 
will  project  funds  be  commingled  with  those 
of  another  project. 

e.  Each  project  will  maintain  at  least  one 
demand  deposit  or  checking  account. 
However,  it  is  not  necessary  for  each 
bookkeeping  account  within  one  project  to  be 
maintained  as  a  checking  account. 

2.  Required  accounts.  All  RRH,  RCH,  and 
LH  borrowers  will  maintain,  as  a  minimum, 
the  accounts  required  by  their  loan 
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agreement  or  resolution.  The  following 
accounts  are  required  for  all  RRH  and  RCH 
loans  approved  after  October  27. 1980.  or 
those  who  have  amended  their  loan 
agreements  or  resolutions  to  adopt  these 
accounts. 

a.  General  operating  account  This  account 
records  all  project  income  and 
disbursements.  Excess  project  cash  held  in 
this  account  may  be  combined  with  other 
project  funds  described  in  this  paragraph  in 
temporary  (Immediate  call)  interest  bearing 
accounts  when  separate  bookkeeping  records 
are  maintained  for  the  individual  project 
accounts.  This  account  may  be  further 
subdivided  as  follows: 

(1)  Initial  operating  capital.  The  borrower 
will  have  deposited  the  required  initial 
operating  capital  into  this  temporary 
bookkeeping  account  by  the  time  of  the 
FmHA  loan  closing  or  when  interim  financing 
funds  are  obtained,  whichever  occurs  first. 
The  initial  operating  capital  will  be  deposited 
in  the  General  Operating  Account.  After  two, 
but  before  five  full  budget  years  of  project 
operation,  the  State  Director  may  authorize 
the  borrower  to  make  a  one-time  withdrawal 
from  project  funds,  an  amount  not  to  exceed 
the  borrower's  beginning  cash  contribution  to 
the  Initial  Operating  Capital  as  described  in 
the  loan  agreement  or  resolution,  provided 
that: 

(i)  The  loan  was  closed  on  or  after  October 
27, 1980, 

(ii)  The  loan  agreement  or  resolution  signed 
by  'he  borrower  is  Form  FmHA  1944-33 
"Loan  Agreement,"  1944-34  "Loan 
Agreement,"  1944-35  "Loan  Resolution." 

(iii)  The  project  has  achieved  at  least  a  95% 
occupancy  level  at  time  of  the  withdrawal 
request. 

(iv)  The  withdrawal  will  not  affect  the 
financial  integrity  of  the  project.  The 
borrower  must  demonstrate  that  all  prudent 
maintenance  is  being  planned  and  performed, 
and  payment  of  necessary  project  expenses 
are  not  being  deferred, 

(v)  The  State  Director  determines  that  the 
withdrawal  will  not  necessitate  a  rent 
increase  during  the  year  of  withdrawal  or 
during  the  next  year  of  operation,  except  that 
rent  increases  needed  because  of  normal 
increased  budget  expenses  unrelated  to  the 
withdrawal  may  be  approved, 

(vi)  The  State  Director  has  reviewed  and 
approved  any  required  borrower  reports 
before  the  Initial  Operating  Capital  is 
withdrawn. 

(2)  Deposits.  All  income  and  revenue  from 
the  housing  project  shall,  upon  receipt,  be 
immediately  deposited  in  the  General 
Operating  Account.  This  will  include  rent  or 
occupancy  charge  receipts,  housing  subsidy 
payments  (including  HUD  Section  8  and 
FmHA  RA  payments),  occupancy  surcharge 
monies,  laundry  revenue,  or  any  other  project 
income.  The  borrower  may  also  deposit  other 
funds  at  any  time  which  are  to  be  used  for 
purposes  authorized  by  this  section  including 
transfers  from  the  Reserve  Account, 

(3)  Disbursements.  Not  later  than  the  15th 
of  each  month,  out  of  the  General  Operating 
Account,  the  borrower  shall  pay  or  fund  the 
actual,  reasonable  and  necessary  monthly 
project  expenses.  Current  expenses  may 
include  the  initial  purchase  and  installation 


of  furnishings  and  equipment  with  any  other 
funds  deposited  in  the  General  Operating 
Account  which  are  not  proceeds  of  the  loan 
or  income  or  revenue  from  the  project. 
(However,  nonprofit  borrowers  are  permitted 
to  use  loan  funds  specified  for  initial 
operating  capital  purposes  as  authorized  in 
FmHA  Instruction  1944-E).  Other  authorized 
disbursements  are  FmHA  approved 
installments  of  debt  service  including 
occupancy  surcharge,  real  estate  tax  and 
insurance  escrow,  reserve,  and  return  on 
investment  as  provided  in  Section  2  c  below. 
Any  balance  remaining  in  an  RRH  General 
Operating  Account  except  as  authorized 
above,  may  be  retained  in  this  account  or 
transferred  to  the  Reserve  Account.  Any 
balance  remaining  in  an  RCH  General 
Operating  Account  will  be  transferred  into 
the  cooperative's  patronage  capital  account 
at  the  end  of  the  fiscal  year. 

(4)  Unauthorized  disbursements.  Except  for 
cooperatives,  late  fees  charged  the  borrower 
according  to  subpart  K  of  part  1951  of  this 
chapter,  may  not  be  paid  from  project 
income.  When  late  fees  are  deducted  by 
FmHA  from  payments  made  from  project 
income,  the  project  General  Operating 
Account  must  be  reimbursed  from  nonproject 
income  of  the  owner  or  management  agent  or 
deducted  from  the  owner's  return  on 
investment. 

b.  Real  estate  tax  and  insurance  escrow 
account.  Funds  recorded  in  this  account  may 
be  deposited  in  an  interest  bearing  project 
account.  Each  month  after  the  payment  of 
actual,  reasonable,  and  necessary  current 
operating  and  maintenance  expenses  shall  be 
transferred  from  the  General  Operating 
Account  to  the  Real  Estate  Tax  and 
Insurance  Escrow  Account  an  amount  equal 
to  one-twelfth  of  the  total  anticipated  real 
estate  tax  and  insurance  payments  for  the 
year.  Any  interest  earned  shall  be  prorated 
based  on  the  amount  held  in  the  escrow 
account  at  the  time  the  interest  is  earned  and 
shall  accrue  and  be  part  of  the  account. 

c.  Reserve  account  Funds  recorded  in  this 
account  should  be  held  in  an  interest  bearing 
project  account. 

(1)  Immediately  after  paying  each 
installment  for  the  orderly  retirement  of  the 
FmHA  loan,  as  provided  in  the  borrower's 
promissory  note,  required  reserve 
installments  shall  be  transferred  to  the 
Reserve  Account  at  the  monthly  rate 
stipulated  by  the  borrower's  loan  agreement 
or  resolution.  Monthly  transfers  will  continue 
until  the  account  reaches  the  total  amount 
specified  in  the  loan  agreement  or  resolution. 
Monthly  transfers  shall  be  resumed  the  next 
month  following  disbursement  from  the 
Reserve  Account  until  it  is  restored  to  the 
specified  total  minimum  sum. 

(2)  Reserve  Account  funds  not  immediately 
needed  for  authorized  purposes  may  be 
invested  in  saving  certificates  insured  by  a 
Federal  institution,  or  invested  in  readily 
marketable  obligations  of  the  United  States 
Treasury  Department,  the  earnings  on  which 
shall  accrue  to  the  reserve  account. 

(3)  Interest  earnings  may  be  used  to  meet 
the  monthly  installments  to  the  Reserve 
Account  and/or  to  meet  a  modified  and 
higher  reserve  level  established  periodically 
by  an  FmHA  approved  amendment  to  the 


borrower's  loan  agreement  or  resolution. 
Such  amendment  may  be  made  to  build 
reserve  for  scheduled  replacement  of 
depreciable  property  items  in  addition  to 
general  reserve  requirements 

(4)  Any  amount  in  the  reserve  account 
which  exceeds  the  total  sum  specified  in  the 
loan  agreement  or  resolution  may  be 
transferred  to  the  General  Operating  Account 
for  the  authorized  purposes  only  when  it  is 
agreed  between  the  borrower  and  the  FmHA 
to  be  in  excess  of  the  requirement.  However, 
the  FmHA  Distnct  Director  may  direct  the 
excess  sum  to  be  retained  in  the  Reserve 
Account  when  determined  necessary  to 
protect  the  Governments  security  interest. 

(5)  With  prior  written  consent  of  the 
District  Director,  funds  in  the  Reserve 
Account  may  be  used  by  the  borrower  or  its 
designee  for  the  following  purposes: 

(i)  To  meet  payments  due  on  the  loan 
obligations  in  the  event  the  amount  for  debt 
service  is  not  sufficient  for  that  purpose. 

(ii)  To  pay  costs  of  repairs  or  replacements 
to  the  housing,  furnishings  or  equipment 
caused  by  catastrophe  or  long-range 
depreciation  which  are  not  current  expenses. 
Withdrawal  for  authorized  purposes  should 
be  approved  in  advance  during  the  annual 
budget  approval  process. 

(ill)  To  make  improvements  to  the  housing 
project  without  creating  new  living  units. 

(iv)  For  other  purposes  desired  by  the 
borrower,  which  in  the  judgment  of  the 
Government  will  promote  the  loan  purposes, 
strengthen  the  security,  or  facilitate,  improve, 
or  maintain  the  orderiy  collectibility  of  the 
loan  without  jeopardizing  the  loan  or 
impairing  the  adequacy  of  the  security 

(v)  To  pay  a  return  on  investment  at  the 
end  of  the  borrower's  project  operating  year. 
provided  that  after  such  disbursements  the 
amount  in  the  Reserve  Account  will  not  be 
less  than  that  required  by  the  loan  agreement 
or  resolution  to  be  accumulated  by  that  time 
and  the  amount  in  the  Reserve  Account  will 
likely  not  fall  below  that  required  to  be 
accumulated  during  the  next  12  months. 

(A)  In  the  case  of  borrowers  operating  on  a 
limited  profit  basis,  to  pay  a  return  on  the 
borrower's  initial  investment  as  identified  in 
the  loan  agreement  or  resolution. 

(B)  In  the  case  of  borrowers  operating  on  a 
full  profit  basis,  to  pay  an  annual  return  as 
specified  in  the  borrower's  loan  agreement  or 
resolution. 

d.  Management  reserve  account  (patronage 
capital  account)  Any  funds  remaining  in  the 
General  Operating  Account  at  the  end  of  the 
fiscal  year  will  be  transferred  and  maintained 
in  a  lump  sum  in  an  interest  bearing 
patronage  capital  account  and  will  be 
handled  according  to  any  state  laws 
governing  patronage  capital  That  amount 
will  then  be  equally  assigned  by  bookkeeping 
entry  only  to  each  member.  The  patronage 
capital  funds  will  be  held  by  the  cooperative 
in  trust  for  the  respective  member  until  that 
member  terminates  membership  in  the 
cooperative,  provided  the  member  has  paid 
all  charges  and  costs  due  the  cooperative 
The  patronage  capita!  funds  will  not  be  used 
for  any  other  purpose 

e.  Security  deposit  or  membership  fee 
account.  Upon  receipt,  all  secunty  deposit  or 
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membertbip  fee  funds  cuUecled  shall  be 
recorded  in  a  bookkeeping  accounl  thai  is 
kept  separaie  from  the  project  bookkeeping 
account!.  Thew  funds  shall  be  deposited  in 
an  account  that  is  kep<  separate  from  any 
project  fwods  and  wiU  ba  handled  according 
to  any  Slate  or  local  laws  governing  security 
or  membership  fee  deposits.  Funds  in  the 
Security  Deposit  Account  or  Membership  Fee 
Account  shitU  be  used  only  for  aulhonzed 
purposes  as  intended  and  represented  by  the 
protect  nsaaagement  plan.  They  shall  be  held 
by  the  borro«»er  in  trust  for  the  respective 
tenants  or  members  unUl  so  used  Any 
amount  of  the  Account  which  is  retained  by 
the  borrower  as  a  result  of  lease  or 
occupancy  agreement  violations  shall  be 
transferred  to  the  General  Operating  Account 
and  treated  aa  income  of  the  housing. 

(1|  The  owner  will  follow  all  stale  and  local 
requirements  governing  the  handling  and 
disposition  of  security  or  membership  fee 
deposits. 

(2)  In  no  case  will  interest  earned  on 
security  dapoaits  accrue  to  project 
management  or  the  owner  of  a  rental  project. 
Any  interest  earned  but  not  returned  to  the 
tenants  will  accrue  to  the  protect  s  general 
operating  account  for  disposition  as  outlined 
in  the  management  plan. 

C.  Borm*ver  reporting  requtremenls. 
Certain  reports  are  necessary  to  verify 
compliance  with  FmHA  requirements  and  to 
aid  the  boRower  in  carrying  out  the 
objectives  of  the  loan.  Some  reports  must  be 
submitted  with  the  FmHA  payments  and 
others  submitted  to  FmllA  either  monthly  or 
annually.  Exhibits  B-a.  B-7.  and  B-8  of  this 
Exhibit  (Management  Handbook)  are  to  be 
used  as  s  guide  for  determining  when  reports 
are  due  and  the  number  of  copies  required. 
(Also  see  \  lS3ai24  of  this  subpart.)  The 
following  reports  will  be  prepared  and 
submitted  by  the  borrower 

1.  Monthly  Reports^  a.  Submit  Form  FmHA 
1930-6  by  the  tenth  of  each  month  to  the 
District  Office  to  reflect  the  project 
operations  for  the  preceding  month.  Monthly 
reports  will  generally  be  completed  on  a  cash 
basis,  but  may  also  be  completed  on  a 
modiHed  cash  or  accrual  basis  with 
appropriate  modifications  made  on  the  form. 

b.  Submit  Form  FmHA  1944-29  with  the 
payment  to  the  District  Office.  This  form 
must  be  submitted  each  month  to  report 
over;ige,  occupancy  surcharge,  and/or 
request  RA.  even  if  a  loan  payment  is  not 
submitted.  This  form  reflects  occupancy  in 
the  protect  as  of  the  first  day  of  each  month. 

c.  For  LH  projects.  Form  FmHA  1944-29 
will  be  submitted  monthly  fur  the  LH  tenants 
who  receive  RA.  Otherwise,  the  Form  F'mHA 
1944-29  covering  all  LH  tenants  will  be 
submitted  to  FmHA  at  least  once  annually 
with  the  annual  reports. 

2.  Annual  Reports:  Annual  reports  may  be 
completed  on  a  cash,  modified  cash,  or  an 
accrual  basis.  Within  60  days  following  the 
close  of  the  borrower's  fiscal  year,  the 
borrower  will  submit  the  following  reports  to 
the  Fm}L\  District  Office; 

a.  Form  FmHA  1930-7  showing  all  planned 
project  income  and  expenses  for  the  next 
year  as  well  aa  actual  project  income  and 
expense  for  the  past  year. 


b.  Form  FmHA  1930-8.    Year  End  Report 
and  Analysis  for  Fiscal  Year  Fjiding 

c  Audit  report  or  venficalion  All  audits 
are  to  be  performed  in  accordance  with 
generally  accepted  government  auditing 
standards  (GAGAS),  as  set  forth  in  the 
Government  Auditing  Standards  "  (1988 
revision),  established  by  the  Comptroller 
General  of  the  United  States  and  any 
subsequent  revisions  State  and  local 
governments  and  Indian  tribes  must  also 
meet  the  audit  requirements  set  forth  in  Title 
7  CFR  part  3015.  Subpart  I.  when  applicable. 
For  guidance  in  meeting  these  requirements, 
the  auditor  should  refer  to  the  AICPA  Audit 
and  Accounting  Guide  for  'Audits  of  State 
and  Local  Government  Units  "  For  all  other 
borrowers,  the  USDA  OfTice  of  Inspector 
General  has  published  an  audit  guide  entitled 
"Farmers  Home  Administration — Audits  of 
Recipients  of  FmHA  loans,  grants  and 
guarantees"  (available  in  any  FmHA  ofTice). 
For  projects  with  25  or  more  units  the  audit 
will  be  prepared  by  an  LPA  licensed  on  or 
before  December  31. 1970.  or  a  CPA. 
Borrowers  with  24  units  or  less  will  need  to 
provide  a  verification  by  an  individual  who  is 
qualified  by  education  and/or  experience  and 
who  is  independent  of  the  borrower  nr  by  a 
committee  of  the  membership  not  including 
any  officer,  director,  or  employee  of  the 
borrower  however,  the  State  Director  may 
also  require  audits  by  a  CPA  or  LPA  for  any 
project. 

d.  Copy  of  the  minutes  of  the  annual 
meeting,  when  applicable. 

e.  Energy  audit  for  review  according  to  the 
provisions  of  Exhibit  D  of  this  subpart. 

1.  Any  other  related  material  that  may  be 
requested  by  the  District  Director. 

D.  Financial  and  management  analysis. 
Financial  and  management  analysis  provides 
information  on  the  status  of  the  project's 
operation.  Regular  analysis  can  help  identify 
strengths  and  weaknesses  so  that  appropriate 
corrective  actions  can  be  taken.  Some 
methods  of  analysis  are: 

1  Budget  analysis:  Using  monthly  and 
annual  reports,  the  borrower  or  project 
manager  compares  actual  income  and 
expenses  with  the  budgeted  amounts.  Any 
differences  between  the  budget  and  actual 
figures  indicate  areas  of  the  project  operation 
where  the  manager  may  need  to  focus  added 
attention  and/or  take  corrective  action. 

2.  Ratio  analysis:  Ratios  are  an  effective 
tool  for  financial  analysis.  They  prescribe 
various  measures  of  actual  operating 
performance.  FmHA  and  borrowers  should 
develop  a  data  base  of  recorded  ratios  for 
comparative  analysis  Some  useful  ratios  are; 

a  Vacancy  Rate=Total  vacancy  days  for 
the  month/ total  unit  days  for  the  month. 

b.  Resident  Turnover  Ratio  =  Total  units 
becoming  vacant  during  the  period/Average 
units  occupied  for  the  period. 

c.  Expense  Ratio =Total  Expense/Total 
Income. 

d.  Cost  Per  Unit = Total  Expense  (By 
category)/Total  No.  of  Units. 

e  Working  Capital  Ratio  =  Current  Assets/ 
Current  Liabilities. 

f  Collection  Ratio =Total  Collections/ loUl 
Occupdncy  Roll. 


g.  Percent  of  Revenue  from  Government 
Sources  =  FmHA  Rental  Assistance  or  HUD 
Section  8  Payments/Total  Market  Rent. 

XIV.  Termination  and  Eviction 

Borrowers  and  project  managers  should 
actively  develop  ways  and  means  to  avoid 
forced  terminations  of  lease  or  occupancy 
agreements  and  the  eviction  of  tenants  or 
members  by  considering  the  following: 

A.  Entitleippnt  to  continued  occupancy— 1 
General.  The  borrower  or  project  manager 
may  terminate  or  refuse  to  renew  any 
occupancy  only  for  material  noncompliance 
with  the  lease  or  occupancy  agreement  or 
other  good  cause  such  as: 

a.  Noneligibility  for  tenancy, 

b.  Action  or  conduct  of  the  tenant  or 
member  which  disrupts  the  livcability  of  the 
project  by  adversely  affecting  the  health  or 
safety  of  any  person,  or  the  right  of  any 
tenant  or  member  to  the  quiet  enjoyment  of 
the  premises  and  related  project  facilities,  or 
that  has  an  adverse  financial  effect  on  the 
project. 

c.  Expiration  of  the  lease  or  occupancy 
agreement  period  is  not  sufficient  grounds  for 
eviction. 

2  Material  noncompliance.  Material 
noncompliance  with  the  lease  or  occupancy 
agreement  includes: 

a.  One  or  more  substantial  violations  of  the 
lease  or  occupancy  agreement;  or 

b.  Repeated  nonpayment  of  rent  or 
occupancy  charge  or  any  other  financial 
obligation  due  under  the  lease  or  occupancy 
agreement  (including  any  poriion  thereof) 
beyond  any  grace  period  constitutes  a 
substantial  violation:  or 

c.  Repeated  minor  violations  of  the  lease  or 
occupancy  agreement  which  disrupt  the 
liveability  and  harmony  of  the  project  by 
adversely  affecting  the  health  or  safety  of 
any  person,  or  the  right  of  any  tenant  or 
member  to  the  quiet  enjoyment  of  the 
premises  and  the  related  project,  or  that  have 
an  adverse  financial  effect  on  the  project. 

3  Other  good  cause.  Conduct  cannot  be 
considered  as  other  good  cause  unless  the 
borrower  or  project  manager  has  given  the 
tenant  or  member  prior  notice  that  the 
conduct  will  constihjte  a  basis  for 
termination  of  occupancy. 

4.  Rent  overburden.  Any  tenant  household 
(except  those  receiving  Section  8  benefits) 
paying  more  than  the  contribution  levels 
cited  in  paragraph  IV  A  2  c  (1)  or  (2)  or  (3)  of 
this  Exhibit  toward  rent,  including  utilities,  is 
considered  to  be  experiencing  rent 
overburden.  Whenever  a  tenant  is 
experiencing  rent  overburden,  borrowers  are 
encouraged  to  utilize  any  available  and 
compatible  governmental  rental  subsidies 
including  FmHA  RA  and/or  interest  credit,  or 
to  assist  tenants  in  applying  for  Section  8 
housing  assistance  to  minimize  termination  of 
tenancy.  For  purposes  of  this  provision,  the 
term  "rent  overburden"  also  refers  to 
occupancy  charges  paid  by  cooperative 
members. 

B.  Notice  of  termination.  Any  notice  to 
terminate  occupancy  must  be  based  on 
material  violation  of  the  lease  or  occupancy 
agreement  terms  or  for  other  good  cause  as 
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determined  bjT' the  borraiwer  or  the  project 
manager. 

1.  The  notice  ofintait  to  terminate  the 
occupancy  will  be  handled  according  to  the 
terms  of  the.  lease  or  occupancy  agreement. 
Tenants  or  members  will  be  given. prior 
notice  of  eviction  according  to  State  or  local 
law.  The  notice  muat: 

a.  Refer  to  relevant  provisiona  tn.the  lease 
or  occupancy  agreement. 

b.  State  the  reasons  for  the  termination 
with  enough  specificity  to  enable  the  tenant 
or  member  to  prepare  a  response.  In  those 
cases  where  the  proposed  tenmnation  of  the 
occupancy  is  due  to  the  tenant's  faihire  to 
pay  rent,  or  the  member's  failure  to  pay  the 
occupancy  charge,  a  notice  stating- the  dollar 
amount  of  the  balance  due  on  the  account 
and  the  date  of  such  compulahon  shall 
satisfy  the  requirement  of  specificity. 

c.  State  that  the  occupancy  is  lerminatwt 
on  a  date  specified. 

d.  Advise  the  tenant  or  member  tha<  if  he 
or  she  remains  in  the  unit  on  the  data 
specified  for  temnnatian,  the  bmrawwrnay 
seek  to  enforce  the  temnnatian  only  by. 
bringing  » judicial  action,  at  which  tune  the 
tenant  or  member  may  present  a  defense. 

2.  The  notice  shall  be  aocomphshed  by:  (a) 
Sending  a-  letter  by  first  clasS:  mail,  ptnperly 
stamped  and  addresaed.  to  the  tenant  or 
member  at  his  or  her  address  at  the  project, 
with  a  proper  return  address:  and  (b)  serving 
a  copy  of  the  notice  on  any  adult  person 
answering  the  door  at  the  dwelling  unit.  or.  if 
no  adult  respands.  by  placing  the  notice 
under  or  through  the  door,  if  possible,  or  else 
by  affixing  the  notice  to  the  door.  Service 
shall  not  be  deemed  effective  until  both 
notices  provided  for  herein  have  been 
accomplished.  The  date  on  which  the  notice 
shall  be  deemed  to  be  received  by  the  tenant 
or  member  shall  be  the  date  on  which  the 
first  class  letter  provided  for  in  this 
paragraph  is  mailed,  or  the  date  on  which  the 
notice  provided  for  in  this  paragraph  is 
properly  given,  whichever  is  later. 

3.  A  copy  of  any  notice  of  eviction  will  be 
forwarded  to  the  FmHA  Dtstrict  Office.  The 
District  Director  will  review  the  notice  for 
compliance  with  this  paragraph  XIV  and  any 
State  Supplements  that  have  been  issued 
covering  evictions  with  respect  to  the  proper 
preparation  and  handling  of  the  notice.  If  the 
notice  is  found  to  be  properiy  prepared,  no 
further  action  is  needed.  If  the  notjce  is  found 
to  be  improperly  prepared,  the  District 
Director  will  notify  the  borrower  to  cease  the 
action  and  will  then  inform  the  borrower  how 
the  notice  is  improperly  prepared.  The 
Distrirt  Director  will  not  indicate  any  opinion 
on  the  merits  of:  the  eviction  to  the  borrower 
or  project  nrnnsger  at  this  time. 

XV.  Security  Servicing 

Security  servicing,  as  referenced  in  this 
Exhibit,  concerns  the  borrower's  general 
responsiblities  in  relation  to  the  loan 
agreement  or  resolution,  mortgage,  and  other 
loan  documents.  It  does  not  deal  with 
security  items  between  the  borrower  and  the 
tenants  or  members.  FmHA  will  look  to  the 
borrower  to  fulfill  its  obligation  according  to 
the  requirements  of  the  loan  agreement  or 
resolution,  note,  mortgage,  and  other  legal  or 
closing  documents.  Some  items  of  special 
emphasis  are: 


A.  Fidelity  hand.  All  proissta  will  b* 
required  ta  obtaaiv  KidnUty.  bond,  cavarage  for 
the  borDQw«r  officiala  and.  ail  emplayees 

entrusted  with  the  receipt,  custody,  and 
disbursament  ofaoyprojact  funds  or 
negotiable  or  raadil|i  saleable  peraonal 
prape£t^  Fidelity  bend  cavarage  should  be 
obtai<Md,a«soana»  thane  an  aaaftla- within 
the  organizatioB  and-muat  be-obtainad  before 
any  loan  funds  or  interim  financing  funds ars 
made  available  to  the  borrower  (see  guidi 
Letter  193(>-4.£orrequaBtiag  renewala). 
Fidelity  bonds  will  ba  obtained  accocding  to 
the  following  guidelines: 

X.  Individual  or  arganizatiooai  boirowers 
will  provide  a  fidelity  bond  when  they  have 
employaea  with  access  to  project  assets  as 
cited  in  paragraph  XV  A.,  other  than  when  a 
management  ficin  has  exclusive  access  to 
such  assets. 

2.  Borrowers  who  use  a  management  firm/ 
individual  with  exclusive  access  to  project 
assets  aa  cited  in  Paragraph  XV  A  will 
require  the  fTrm/ individual  to  provide  a 
fidelity  bond.  In  addition., ifthe  borrower 
takes  possession  of  or  gains  access  to  the 
cited  project  assets,  the- borrower  must  be 
covered  as  stated  in  paragraph  XT  A(l). 

3.  Fidelity  bond  coverage  is  not  required 
when  a  loan  is  made  to  an  individual  [natural 
person)  and  that  individual  wiU  be 
responsible  for  such  activities. 

4:  fn  the  case  of  a  Land  Trust  where  the 
beneficiary  is  respwneible  for  management, 
the  beneficiary  will  be  treated  as  an- 
individual. 

5.  A  General  partnership  will  not  be 
required  to  provide  fidelity  bend  coverage 
where  the  partner*  are  responsible  for  the 
receipt,  custody  and  disbursemerrt  of  its 
funds  or  any  other  negotiable  or  readily 
saleable  pergonal  property. 

6.  The  amount  of  the  bond  will  at  least 
equal  tha  potential  gross  project  income  for 
two  months  rental  or  occupancy  charge 
collection  or  the  maximum  amount  of  money 
the  project  is  expected  to  have  on  hand  at 
any  one  time,  including,  cash  on  hand,  money 
in  reserve  and  other  special  accounts,  etc., 
whichever  is  greater. 

7.  The  United  States  acting  through  the 
FmHA  will  be  named  as  co-obligea  in  the 
bond  when  not  prohibited  by  State  Law. 

8.  Form  FmHA  440-24.  "Position  Fidelity 
Schedule  Bond,"  may  be  used  when 
commercial  insuranca  or  banding  forms  are 
not  acceptable  to  the  State  Diiectorpravided 
Form  FmHA  440-24  is  permitted  by  State  law. 
In  those  cases  where  commercial  insurance 
or  bonding  forms  are  used,  the  form  of  bond 
must  be  approved  by  the  State  Director.  Use 
of  commercial  insurance  or  bonding  forms 
are  encouraged. 

9.  A  blanket  bond  may  be  accepted  from  a 
borrower  or  management  agent  when  blanket 
coverage  is  more  advantageous  costwise  for 
each  project  on  a  pro-rata  basis,  the  coverage 
limit  for  each  project  is  identified  or  the  total 
coverage  limit  i»  at  least  equal  to  the  sum  of 
all  projects  and  coverage  is  restricted 
exclusively  to  FmHA-financed  MFH  projects. 

10.  The  borrower's  fidelity  bond  premiums 
may  be  a  project  expense  when  coverage  is 
obtained  and  paid  by  the  borrower. 

11.  Fidelity  bond  premiums  for  a 
management  agent(&]  will  be  included  in  the 
management  fee. 


12.  A  fidelity  bond  may  have  a  deductible 
figure  not  in  excess  of  an  amount  equivalBnt 
to  2  tenths  of  one  pncent  |.0Q£)  of  the  prajact 
loan  anDmii  but  not  in  ex  cms  of  SZMR 

B.  Insuramsa.  The  minimum  araountr  and 
types  of  insurance  required  of  the  borrower 
will  be  determined  by  FmHA  in  accordance 
with  subpart  A  of  part  WW  (FmHA 
Instroction  426.1)  and  subpart  B  oFparMWe 
(FmHA  Instrnction  428.2).  All  refer^iiices  ttj 
County  Supervisor  flhall  be  construed  tt) 
mean  District  Director  when  applied  to  the 
multiple  housing  program.  The  borrower  or 
its  agent  shall  obtain: 

1.  Adequate  frre.  extended  coverage,  and 
earthquake  insurance  as  needed  will  be 
required  on  all  buildings  included  as  secunty 
for  the  loan  or  grant  (see  Guide  Letter  1930-4 
for  requestmg  renewals).  Tha  amount  of 
covera^  will  ba  not  laafrthan  the  amount 
specified  on  Ponn  FmHA  426-1,  "Valuatton  of 
Buildings." 

2.  Suitable  Worker's  Compeaeation 
Insurance  on  all  its  employees  (Worker's 
CompeBsatlan  Insurance  foremplayees  of  a 
management  aftenX  shall  be  paid  out  of  the 
agent's  management  fiee.) 

3.  Adequate  liability  insurance, 

4.  Flood  insurance  when  the  project  is 
located  in  a  designeted  flood  hazard  area, 

C,  Real  estate  and  personal  property  taxes 
All  borrowers  will  be  required  to  pay  then- 
taxes  before  they  become  deiimiBent  and 
provide  FmHA  with  proof  of  payment  (see 
Guide  LettCT  lOTO-7  to  remind  borrowers  to 
pay  taxes).  An  exception  to  the  above  may  be 
made  if  the  borrower  has  formally  contested 
the  amount  of  the  property  assessment  and 
has  escrowed  the  amount  of  taxes  in  question 
in  a  manner  acceptable  to  the  District 
Director. 

21.  Exhibit  B-1  of  subpart  C  is  revised  to 
read  aa  follows: 

Exhibit  B-1 — Management  Plan 
Requirements  for  FmH.\  Midliple  Family 
Housing  Projects 

FmHA  will  use  the  Management  Plan  tw 

evaluate  the  feasibility  of  project 
management.  The  Management  Plan  and  any 
subsequent  revisions  must  be  signed  by  the 
borrower,  and  then  approved  and  signed  by 
the  auttlonzed  FmHA  official  No  loan  will  be 
closed  or  construction  started  without  a 
properly  approved  and  signed  Managemert 
Plan.  A  Management  Plan  will  accurately 
reflect  FmH.'X  prrrgram  requirements  for  the 
project  and  be  responsive  to  each  of  the 
following  areas. 

1.  Tfre  role  and  responsibility  of  the  owner 
and  the  relationship  and  delegations  of 
authority  to  the  management  agent  A 
Management  Agreement  must  be  provided 
where  a  management  agent  is  to  be  used.  If 
there  is  no  management  agent,  the 
management  agreement  should  supply  the 
equivalent  information  concerning  the 
management  staff  assigned  to  day-to-day. 
operation  of  the  proiecl  even  when  the  owner 
provides  direct  management. 

a.  If  the  management  acent  is  closely 
associated  wjth  the  owner  in  such  a  manner 
that  creates  a  possible  conflict  of  interest  is 


2224  Federal  Register  /  Vol.  56.  No.  14  /  Tuesday,  January  22.  1991  /  Rules  and  Regulations 


such  relationship  fully  explained  and 
iustiHed? 

b.  What  are  the  supervisory  relationships, 
and  to  whom  are  the  persons  responsible  for 
the  day-to-day  operation  of  the  project 
accountable? 

c.  Under  what  conditions  must  the 
management  agent  consult  the  owner  before 
taking  action? 

d.  Is  the  responsible  person  aware  of 
FmHA  guidelines  covering  family  size  and 
needs  as  they  relate  to  unit  size? 

e.  Who.  in  the  owner's  organization.  Is  the 
key  contact  person  for  the  management 
agent?  What  decision  making  powers  does 
this  contract  person  have? 

f.  Are  the  respective  responsibilities  and 
duties  (job  description)  of  the  owner  and  the 
managing  agent  listed?  Are  these 
responsibilities  and  duties  clearly  defined  so 
as  not  to  overlap?  Are  they  clearly  assigned? 
Are  all  basic  responsibilities  and  duties 
covered? 

2.  Personnel  policy  and  staffing 
requirements. 

a.  Is  all  hiring  in  conformance  with  equal 
employment  opportunity  requirements? 

b.  What  are  the  projected  staffing  needs  for 
the  project? 

c.  What  are  the  lines  of  authority, 
responsibility,  and  accountability  within  the 
management  entity? 

d.  What  are  the  positions  to  be  filled,  the 
duties  of  each  position,  and  the 
compensation? 

e.  What  are  the  plans  for  training  and 
familiarizing  employees  with  their  job 
relation  resfKinsibilities  and  applicable 
FmHA  program  requirements. 

3.  Plan  and  procedures  for  marketing  units. 
achieving  and  maintaining  full  occupancy, 
and  meeting  Affirmative  Fair  Housing 
Marketing  Plan  requirements  (HUD  Form 
93SJ).  a.  How  and  when  will  the  units  be 
advertised? 

b.  How  will  affirmative  marketing  practices 
be  used?  What  outreach  and  marketing 
efforts  will  be  made  to  reach  those  low- 
income  and  minority  persons  who 
traditionally  would  not  be  expected  to  apply 
for  such  housing  without  special  outreach 
efforts? 

c  What  plans  are  being  made  to  achieve 
and  maintain  the  highest  level  of  occupancy 
reasonably  obtainable?  Indicate  any 
additional  compensation  or  incentives  that 
may  be  allowed  management  agents  for  early 
initial  rent  up.  (If  this  area  is  not  covered  in 
the  management  plan,  it  will  usually  not  be 
allowed  by  FmHA  at  a  later  date.) 

d.  What  type  of  waiting  list  will  be 
developed  for  the  project?  How  and  when 
will  a  waiting  list  be  used?  What  type  of 
information  will  t>e  required  before 
potentially  eligible  persons  will  be  placed  on 
the  waiting  lists?  How  will  the  waiting  list  be 
updated  and  where  will  It  be  maintained? 

e.  What  are  the  procedures  to  allow 
eligible  applicants  to  inspect  the  units  prior  to 
occupancy?  What  forms  will  be  used  to 
record  unit  condition  and  who  will  receive 
copies  of  the  Inspection  forms' 

f.  What  orientation  services  are  to  be 
provided  tenants  or  members  to  acquaint 
them  with  the  project  and  care  of  the  units? 
Will  printed  project  information  be  given  to 
applicants? 


g.  Who  18  responsible  for  selecting  the 
tenants  or  members?  Is  this  selection  subject 
to  review?  If  so,  under  what  conditions  and 
by  whom? 

h  In  projects  receiving  tax  credits,  what 
will  the  policy  be  toward  renewal  of  leases 
with  higher  income  tenants  when  borrowers 
are  concerned  with  renting  to  low-income 
tenants,  so  as  not  to  jeopardize  their  lax 
credits? 

4.  Procedures  for  determining  eligibility 
and  for  certifying  and  recertifying  incomes 
a.  How  are  applications  and  other  records 
relevant  to  this  function  kept? 

b.  Who  will  be  responsible  for  carrying  out 
this  function? 

c.  Is  the  responsible  person  knowledgeable 
regarding  certification  and  recertification 
requirements?  If  not.  what  provisions  are 
being  made  to  provide  this  person  with  the 
necessary  training  and  followup  testing  for 
comprehension  of  the  requirements? 

d.  Is  the  responsible  person  aware  of 
FmHA  guidelines  covenng  family  size  and 
needs  as  they  relate  to  unit  size? 

e.  Is  the  responsible  person  aware  of 
FmHA  requirements  regarding  eligibility, 
rejection,  or  placement  on  a  waiting  list? 

r  Is  the  responsible  person  aware  of  FmHA 
requirements  regarding  projects  subject  to 
occupancy  surcharge? 

5.  Leasing  and  occupancy  policies,  a.  What 
are  the  lease  or  occupancy  policies  and 
procedures' 

b.  Is  the  person  who  Is  responsible, 
knowledgeable  of  FmHA  required  clauses? 
FmHA  prohibited  clauses? 

c.  What  are  the  Rules  of  Occupancy?  Who 
will  receive  them  and  where  will  they  also  be 
posted? 

d.  What  procedures  will  be  used  to  assure 
that  (>erson8  who  do  not  speak  or  read 
English  will  understand  leases  or  occupancy 
agreements  and  established  rules? 

6.  Rent  and  occupancy  charge  collection 
policies  and  procedures,  a.  What  are  the 
collection  policies  and  procedures?  What 
t>'pes  and  amount  of  late  charges  "will  apply 
and  under  what  circumstances  will  they  be 
applied? 

b.  Where  are  rents  or  occupancy  charges  to 
be  paid  and  who  is  responsible  for  collection 
and  issuance  of  receipts? 

c.  Is  there  a  provision  for  on-site 
collections?  After  hours  depositing? 

d.  Are  rent  or  occupancy  charge  payments 
adequately  recorded  and  kept  in  a  separate 
account? 

e.  What  is  the  most  of  any  required 
security  or  membership  fee  deposits?  What  is 
the  program  for  maintaining  adequate 
accounting  records  of  security  or  membership 
fee  deposits?  How  will  interest  earned  on 
these  deposits  be  handled? 

7.  Procedures  for  requesting  and 
implementing  a  rent  or  occupancy  charge 
increase,  a.  What  procedures  will  be 
followed  in  requesting  FmHA  approval  of  a 
rent  or  occupancy  charge  change?  (Refer  to 
Exhibit  C  of  this  subpart.) 

b.  At  what  time  of  year  will  such  a  request 
normally  be  made  and  what  information  will 
be  presented  to  FmHA  as  justification? 

c.  How  will  the  tenants  or  members  be 
notified  of  a  proposed  change  and,  if 
approved,  how  will  they  be  informed? 


8.  Plans  for  carrying  out  an  effective 
maintenance  and  repair  program,  a.  Where 
will  the  project's  as-built  plans  and 
specifications  be  located?  Who  will  be 
responsible  to  update  them  when  project 
modifications  are  made? 

b.  What  procedures  have  been  developed 
to  service  appliances  and  the  mechanical 
equipment?  To  check  out  all  such  equipment 
to  be  sure  that  it  is  properly  installed  and 
operating  prior  to  releasing  units  for 
occupancy? 

c.  What  are  the  procedures  for  inspecting 
and  carrying  out  maintenance  activities  in 
units  prior  to  a  moveout?  Prior  to  re- 
occupying  the  unit? 

d.  What  is  the  schedule  for  interior  and 
exterior  painting  and  redecorating? 

e.  How  will  garbage  and  trash  removal  be 
handled? 

i.  How  will  major  repairs  be  handled? 

g.  How  will  grounds  upkeep  and 
maintenance  be  carried  out? 

h.  What  is  the  schedule  for  cleaning 
entryways.  halls,  and  other  common  areas? 

i.  How  will  tenants  or  members  be 
instructed  to  report  major  and/or  minor 
maintenance  repair  needs? 

j.  What  security  provision  will  be  made  for 
the  protection  of  project  residents  such  as 
smoke  alarms,  fire  extinguishers,  outside 
lighting,  ice  removal,  etc.? 

k.  What  is  the  plan  for  preventive 
maintenance  in  the  overall  project?  Who  will 
monitor  and  implement  the  plan? 

9.  Plans  for  meeting  FmHA  recordkeeping 
and  reporting  requirements  a.  What  type  of 
project  records  will  be  used  and'how  will 
they  be  maintained?  Who  will  prepare  and 
maintain  them? 

b.  Who  will  be  responsible  for  the 
preparation  and  submission  of  the  monthly 
and  annual  reports  required  by  FmHA? 

c.  Discuss  the  proposed  tenant  or  member 
record  maintenance  system  including 
retention  of  records.  Who  will  handle  and 
maintain  the  records? 

d.  Where  will  records  subject  to  FmHA 
review  be  kept?  Who  will  FmHA  contact  to 
review  the  records? 

10-  Energy  conservation  measures,  a.  What 
energy  conservation  practices  will  the 
tenants  or  members  directly  control?  Which 
utilities  will  be  affected? 

b.  What  energy  conservation  practices  will 
the  management  directly  control?  Which 
utilities  will  be  affected? 

c.  Explain  the  proposed  energy 
conservation  practices  in  connection  with 
utilities  paid  by  the  management. 

d.  Describe  proposed  actions  to  stimulate 
energy  conservation  by  the  tenants  or 
members. 

c.  How  will  tenants  or  members  be 
oriented  to  energy  conservation  measures? 

f  Explain  when  energy  conservation 
measures  identified  in  the  energy  audit  will 
be  carried  out.  Who  will  carry  them  out? 
When? 

11.  Plans  for  tenant  participation  in  project 
operations  and  tenant's  relationship  with 
management,  a.  How  will  tenants  be  oriented 
to  the  project?  ""••» 

b.  What  are  the  plans  for  a  tenant 
organization?  > 
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c.  Describe  how.  managemant  will  work 
with  or  assist  tenants  and/ot  tenant, 
organizations. 

d.  Is  the  responsible  person  knowledgeable 
of  FmHA  Tenant  Grievances  and  Appeals 
Procedures?  Where  will  the  procedure  be 
kept?  Whtj  will  keep  it  andsee  thatiMs 
posted? 

12.  Plana  for  member  participation  in  RCH 
project  operations.  ».  Who  will  explain  to  the 
members  the  types  of  committees  the 
coopvrative  willbt  using?' 

b.  What  will  the  oooperativa  do  to  indoce 
mamberpsiticipation  an  comtnittBes? 

c.  How  will  the  board  memfaar*  participale 
with  the  cammittaes? 

d.  Ift  the  rsflpsnnbls  person  knoMledgaabi* 
of  FmHA  Tenant  Grievances  and  Appesdi 
procedures?  Where  wiU  the  procedure  be 
kept?  Who  will  keep  it  and  s«e  that  it  is 
posted? 

13.  Plan  for  carrying  ouLmanagement 
training  programs,  a.  What  type  of 
commitment  vinll  each  board  member  assume 
in  regaird  to  participating  in  on-going 
cooperative  educational  programs? 

b;  Who  will  be  the  person  responsible  for 
coordinating  the  training  programs? 

c.  Where  witl  the  training  take  piace? 

d.  What  action  should  betalcenby  the 
board  if  ail  board  members  do  not  participate 
in  the  training? 

e.  What  respeitsibility  will  thfrboard 
aa«ume'  in  nrnking  surr  the  meinbership  a«  » 
whole  undervtandB  its  rolBS  ami  fonotions  in 
the  ooeperBtiT«? 

14.  Sacuritii  servicing,  a^  Who  ic 
responsible  for  knowing  FmHiAtroquinsmBnA 
for  Fidelity  Bond  caverns? 

b;  Who  is  responaibla  for  knowing  FmHA 
insurance  requtremente? 

15.  Tarrminatian  of  leases  or  oecupanay 
agreements  and  eviattons.  a.  Who  is 
responsible  for  knowing  State  and  local  laws 
and  FmHA's  nequinsmsnta  ce^rdiog. 
termination  of  leases  or  occupancy 
agreements  and  evictions? 

b.  Who  is  responsible  for  knowing  State 
and  local  laws  and  FmHA's  requirements 
regarxiiag.nDti&cation  that  must  be  given  to  a 
tenant  or  member  when  termination  of  the 
lease,  occupancy  agreement  or  eviction  is 
proposed? 

16.  Management  background  and/or 
experience.  FmHA  requires  adequate 
manegemnt  of  multi-family  housing  projects. 
Exhibit  B-4  of  this  subpart  will  be  used  by  a 
prospective  management  agent  to  provide  a 
resume  of  management  background  and/or 
experience.  Exhibit  B-S  of  this  Subpart  will 
be  used  by  an  owner  who  proposes  to 
provide  direct  project  management.  A 
cooperative's  board  of  directors  will  manage 
the  business  of  the  cooperetive  with  the 
assistance- of  the  adviser  to  the  board.  If  the 
board  is  unable,  in  the  aduiser's  opinion,  to 
manage  the  cooperative  after  an  adequate 
period  of  training,  then  FmHA  will  make  the 
determination  of  whether  the  cooperative  will 
hire  profesaJonai  management. 

17.  Management  agreement  Attach  a  ctrpy 
of  the  proposed,  form  of  N4anagem8nt 
agreement  that  will  be  luedif'tha  project  will 
not  btt  owner-managed.  See  &«hibit  B^2  for 
requirements  for  management  agreements. 

18.  RCH  Boand  of  director/adviaer 
relationship.  Discuss  the  relationshipiof-the 


aduisarand  its  effect  oaidacisianvraade  by 
the  board. 

IS.  Management  compensatiaD.  a.  If 
management  la  provideii.  directly  by  the 
owner.  desarib»  the  amounLoL  management 
fee.  how  it  will  be  determined,  and  how  it 
will  be  paid. 

b.  What  amount  of  management  fee  will  be 
paid  monthly?  Does  it  cover  all  the  duties  and 
responsibilities  of  ths  managmant  agent? 

c.  How  will  the  management  fee  be  paid? 
Cash  or  as  value  of  apartment  or  a 
combination  ofboth? 

d.  In  the  case  of  a  cooperative,  describe  the 
amount  of  compensation  to  be  paid  to  the 
adviser  by  the  board. 

20.  Validity  of  the  monagemant  plan.  The 
plan  must. provide  space  at  the  end  for  the 
following; 

a.  Data,  title,  and  signature  ofTiorrower  or 
borrower's  authorized  representative. 

h.  Date,  title,  and  signature  of  the  FmHA 
ofBciai  approving  the  Plan. 

22.  Exhibit  B-2  to  subpart  C  i» 
amended  by  revising  paragraph  1  to 
read  as  foUowrs: 


Exhibit  C— RfHl  and  Otmpaosy  Otmf 


Exhibit 
Agroamanfs 


fw 


ti.  A  written. management  agreenrenfis 
required  for  any  proj««twrfwn  ttw'ownw 
retains  a  man^pementagentbut  i»not 
required  whm  titv  project  is^manaigsd  by  thv 
owner  as  deacribediiaiparspvfrit  VD  2  of 
Exhibit  B  of  thivsttbiMrt  Howvwn  vwntten 
managBment  plan  is  reqnked'forail  projectv. 
Although  the  a&txwer  to  a  oooperattw  board' 
of  dinctDiBiia  oof  tha  sane  t^^  of  agent  as 
those  who  OS  now  managing  rental  projects, 
a  written  agraemssitbatwrnn  the  board  and 
the  adviser  is  required  which  sets  forth  their 
relationship  and  what  the  adviser  is  expected 
to  do  for  the  cooperative.  Exhibit  F,  F-1,  and 
G  to  subpart  E  to  part  19»»  ovtilnes  the 
functions  and  responsrbillties  of  an  advieer. 
The  agreement  may  follow  dw- content  of 
Exhibit  B>a  of  this  subpart. 

23.  Ddiibil  B-4  of  subpart  C  is 
amended  by  revising  the  baading  to  read 
as  follows: 

Exhibit  B-4 — Questionnaire  fbr  Prospective 
Management  Agent  of  a  WuWpIe  Family 
Rental  or  Labor  Homing  Project 

•  •         •         •         » 

24t  Exhibit  B-6  subpart  C  is  amended 
by  revising  the  heading  to  read  as 
foilows: 

Exhibit  B-5 — Questionnaire  for  Owner  Wha 
Pmposes  Owner-Management  of  a  Multiple 
Family  Rental  or  Labor  Housing  Pwject 

•  *         •         «         • 

25.  Exhibit  B-7  tt)  subpart  C  is 
amended  by  changing  tlw  reference 
"(Exhibit  A-5  to  FmHA  Instruction 
1944-Er  to  "fExhibit  A-6  ftrFmHA 
Instruction  ig**-El"  under  column 
headed  "Report  or  item  required.'* 

26.  Exhibit  C  to  subpart  C  is  reviaad  lo 
read  as  follows: 


/.  Objectives 

This  Exhibit  prescribes  the  method  of 
processing  changes  m  the  monthly  rental  or 
occupancy  charge  reles  for  tenants  or 
membws  in  Farmen  Home  Administration 
(FmidA)  Rural.Rental  Housiiib  (RAH).  Rural 
Cooperative  Housing  (RCH),  and  Labor 
Housing  (LH)' projects.  This  Exhibit  covers  ail 
RRH.  RCH.  and  LH  loans,  including  those 
approved  before  the  date  of  this  sut^arT. 

//  Definitiana 

A.  Appreving.  official.  Slate  Dirac  tor  or 
designated  Slala  and Qistnct  Offica  stuff 
wilhdalafated  authonty  according. to 

{  1930.143  of  this  sttbpwt. 

B.  Utility.  Sewer,  wafw.  trarii  coUeciion, 
electTtsit^  natural  gas,  and  any  other  hiei 
used  specificaiiy  {orcooJiing.  hsBtuig.  and/ or 
cooling 

///  Initial  Understanding  With  Borrower 

A.  All  RlUi  RCH.  and  LH  appiicania  will 
be  informed  at  the  apflication  stage  of  the 
agency's  rent  or  oceupaney  eharpe  change 
procedure.  ^  berrawen  will  ba-adMsed  that 
all  proposed  changes  muat  comply  with  this 
Exhibit.  This  Exhibit  will  also  apiply  t»  neat 
changes  rssuituig  from  Hausint  and- U than 
Development's  (HUD)  Automanc  Amual 
Adjusbnent  Fastors  for  units  lecatmns 
Section  8  assistance  Requests  {or  »  change 
will  be  based  oa  a  realistic  psajected  bvidget 
for  the  interim  year  or  the  enanmg.fuU  i«a£. 

B.  Rentbl  nates  or  occupancy  charBBS  in 
pi-ojBCta  financed  in  whole  or  in  pact  by  an 
RRH,  RCH,  or  LH  loan  mjy  not  be  rataed 
without  EmHA  written  consent  seeordinf  ta 
requirements  in  loan  agreementst  lean 
resolutions,  and  other  instruments  executed' 
in  connection  with  RRM.  RC>1.  and  Ltt  loans. 
Changes  requiring  only  pnor  PmHA  revmw 
are  tliQse-wiuch  are  beyond  th»  borrowers' 
control  to  cower  change*  m  tsxaa  or  trtilitiea. 
and  chunges  which  do  nat  result  in  aa 
increaae  in  total  shelter  oosL  lorrowers  are 
encou'-^i^ed  to  baue  the  effecftve  date  of 
npi'drtd  chanftes  coincide  with  the  start o£ 
thpir  fipnal  year  or  with  the  start  of  the 
season  in  the  case  of  LH  project*  oocapied  on 
a  seasonal  basis.  Change  requests  noimalii; 
shnuld  be  made  at  least  60  days  pnor  to  the 
end  of  the  bfjrrower  s  fiscal  year,  h  is 
anticipat«d  that  nent  or  ocsupancy  charj^ 
chanat^s  would  not  he  necessary  more  than 
ones  d.  yftsr. 

C.  A^l  borrovoers- are  Hicouraged  to 
participate  in  the  FmHA  Rental  Aaaistance 
(RA)  program.  Horwever.  unless  the 
Ai.!minislrator  notifies  Stat*  and  Distnct 
Offices  otherwise,  all  borrowers  with  protects 
meeting  the  eitgibilityi  requirements  of 
Paragraph  II  B  of  Esdiibit  E  of  this  subpart. 
excert  hill  profit  borpowers.  ttnii  be  required 
actorJing  lo  Section  530  of  Title  V  of  the 
Housing  Act  of  1949,  »  anra.ided.  to  apply  for 
anii  jci  ept  RA  when  it  appeare  that  a  rent  or 
occupancy  charjiB  chanjse  »iil  cause  more 
than  20  percent  of  the  low-incnme  tenants  tu 
pay  in  excess  of  3fl  percent  of  adioated 
monthly  income  for  shelter  costs.  If  FmHA 

•    does  not  have  RA  available  for  this  purposB. 
the  OurrowHr  is  enrmmaged  to  use  other 
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sources  of  governmental  subsidies.  The 
availability  or  unavailability  of  governmental 
subsidies  will  not  preclude  FmHA  from 
processing  a  rent  or  occupancy  charge 
change  request. 

D.  Even  though  RA  is  not  available, 
borrowers  are  encouraged  to  convert  to 
Interest  Credit  Plan  II  to  give  tenants  and 
members  the  most  favorable  rates  possible. 

/v.  Borrower's  Responsibility  In  Processing 
Rerxt  or  Occupancy  Charge  Changes  Which 
Increase  Housing  Costs  to  Tenants  or 
Members  and  Require  FmHA  Prior  Approval: 

A.  When  an  RRH.  RCH.  or  LH  borrower 
determines  that  a  change  is  needed  for 
reasons  other  than  those  specified  in 
paragraph  VI,  the  borrower  must  meet  with 
the  District  Director  to  review  the  following 
information  before  the  "Notice  of  Proposed 
Rent  or  Occupancy  Charge  Change"  is  posted 
and  delivered  to  the  tenants  or  members.  In 
lieu  of  meeting  with  the  borrower,  the  District 
Director  may  allow  the  information  to  be 
submitted  to  the  District  Director  for  prior 
review  before  being  posted.  The  borrower 
may  proceed  to  post  the  notice  15  days  after 
the  submission  or  upon  receipt  of  the  District 
OfTice's  response  whichever  is  earlier 

1.  Facts  demonstrating  the  need  and 
justification  for  a  rent  or  occupancy  charge 
change  in  accordance  with  paragraph  III  A  of 
this  Exhibit. 

2.  A  new  operating  budget  for  borrower 
fiscal  year  showing: 

a.  Currently  approved  budget  at  old  rents 
or  occupancy  charge. 

b.  Actual  income  and  expenses  to  date. 

c.  Proposed  budget  at  proposed  new  basic 
rents  or  occupancy  charge. 

d.  Proposed  budget  at  proposed  new 
market  rents  or  occupancy  charge  (when 
applicable). 

3.  An  application  for  RA  on  Form  FmHA 
1944-ZS,  "Request  For  Rental  Assistance."  if 
the  borrower's  project  is  an  eligible  project 
and  the  proposed  change  will  cause  20 
percent  of  the  very  low-  and  low-income 
tenants  or  members  to  pay  in  excess  of  30 
percent  of  adjuated  monthly  income  for 
shelter  costs.  If  the  low-income  tenants  or 
members  are  receiving  some  other  form  of 
rent  subsidy,  such  as  HUD's  existing  section 
S,  an  exception  may  be  made  to  this 
requirement. 

4.  A  new  energy  audit  or  a  listing  of 
deferred  improvements  identified  in  a 
previous  energy  audit  that  was  performed 
within  the  past  five-year  penod  according  to 
the  requirements  of  Exhibit  D  of  this  subpart 
or  regulations  then  extant. 

5.  Any  other  formation  the  borrower 
believes  necessary  to  justify  the  proposed 
change. 

B.  Current  tenant  or  member  certifications 
on  Form  FmHA  1944-8,  "Tenant 
Certification. '  or  other  form  approved  by 
FmHA  must  be  on  file  in  the  District  Office. 

C.  After  the  borrower  and  District  Director 
have  reviewed  the  rent  or  occupancy  charge 
change  application,  the  borrower  will  notify 
all  affected  persons  of  any  proposed  change 
using  the  format  of  Exhibit  C-1  of  this 
Exhibit.  The  "Notice  to  Tenants  or  Members 
of  Proposed  Rent  or  Occupancy  Charge 
Change"  will  advise  tenants  or  members  that 


during  a  20-day  comment  period  identified  in 
the  posted  Notice,  they  have  an  opportunity 
to  inspect,  copy,  and  make  written  comments 
or  objections  to  all  materials  which  will  be 
made  available  to  them  justifying  the 
proposed  increase.  Tenants  or  members  will 
be  advised  that  they  may  also  review  any 
subsequent  material  submitted  by  the 
borrower  to  FmHA  to  support  the  change.  If 
subsequent  material  is  submitted,  the 
borrower  will  be  required  to  post  a  new 
Notice.  The  Notice  will  advise  the  tenants  or 
members  that  all  written  comments  or 
objections  should  be  submitted  directly  to  the 
FmHA  District  Director  by  the  end  of  the  20- 
day  comment  period.  Tenants  or  members 
must  be  notified  by  the  following  methods. 

1.  The  owner  or  management  agent  must 
mail  or  hand  deliver  copies  of  the  Notice  to 
all  affected  persons  and  the  District  Director 
at  least  60  days  prior  to  the  anticipated 
effective  date  of  the  change.  By  the  end  of  the 
20-day  [)eriod.  the  borrower  may  submit  to 
the  District  Director  any  other  information  to 
be  considered. 

2.  The  management  must  also  post 
prominently  in  common  areas  around  the 
project  (laundry  rooms,  parking  areas, 
recreation  rooms,  etc.)  copies  of  the  Notice. 
In  addition  to  plain  English,  all  Notices  will 
be  published  in  the  other  primary  languages 
of  the  tenants  or  members. 

D.  Notification  to  the  tenant  or  member  of 
proposed  rent  or  occupancy  charge  change 
will  not  be  required  when  a  change  in  the 
utility  allowance  only  is  proposed  on  Exhibit 
A-6  of  subpart  E  of  pa.1  1944  of  this  chapter, 
and  the  utilities  are  paid  directly  by  the 
tenants  or  members.  This  does  not  preclude 
posting  of  the  FmHA  Letter  of  Approval  as 
provided  for  in  paragraph  V  B  1  of  this 
Exhibit. 

V.  Determination  by  FmHA 

A.  Actions  by  district  director.  The  District 
Director  will  not  consider  a  rent  or 
occupancy  charge  change  application 
complete  with  all  terms  listed  in  paragraph 
IV  of  this  Exhibit.  When  the  application  and 
all  attachments  for  the  proposed  change  have 
been  received  (including  the  tenant  or 
member  comments  when  notification  is 
required),  the  District  Director  will: 

1.  Review  ail  the  material  submitted. 

2.  Provide  a  copy  of  the  borrower's  latest 
Form  FmHA  1944-29.  "Project  Worksheet  for 
Interest  Credit  and  Rental  Assistance." 

3.  Determine  if  RA  is  available  for  eligible 
project  on  behalf  of  the  low-income  tenants 
or  members. 

4.  When  the  change  is  requested  for  energy 
savings  improvements  identified  in  an  Energy 
Audit,  the  Distnct  Director  shall  determine 
the  cost  effectiveness  and  financial  impact  of 
the  proposed  improvements  from  information 
contained  in  the  energy  audit.  The  District 
Director's  determination  will  be  made 
according  to  paragraph  VI  of  Exhibit  D  of  this 
subpart. 

5.  When  State  Office  approval  is  required, 
the  District  Office  will  submit  to  the  State 
Director  (see  Guide  Letter  1930-3  for  outlining 
the  change  request  package  being  submitted). 

a  Appropriate  recommendations  on  the 
request. 


b  An  indication  of  the  number  of  tenants 
or  members  who  will  need  RA  as  a  result  of 
the  changes, 

c.  All  the  material  received  from  the 
borrower,  including  tenant  or  member 
comments  or  objections,  at  the  end  of  the  20- 
day  comment  period, 

d  A  short  narrative  describing  the  general 
tone  of  tenant  or  member  comments  and 
concerns. 

6.  When  a  member  of  the  District  Office 
staff  is  the  approval  official,  the 
documentation  required  by  V  A  5  above,  will 
be  attached  to  the  change  request. 

7.  When  the  borrower  has  requested  RA, 
complete  Form  FmHA  1944-25  and  forward  it 
to  the  Slate  Director. 

B.  Actions  by  the  approval  official.  When 
the  application,  attachments,  and  comments 
are  received,  the  approval  official  will  review 
the  material  to  determine  if  the  change  is 
justified.  The  borrower  will  be  notified  by  the 
approval  official  of  the  determination  within 
45  days  from  the  date  the  "Notice  to  Tenants 
or  Members  of  Proposed  Rent  or  Ocmpancy 
Charge  Change"  is  posted. 

1.  Approval  actions,  a.  When  a  change  is 
approved,  the  approval  official  will  notify  the 
borrower  by  using  Exhibit  C-2  of  this 
subpart.  The  Notice  letter  will  be  prepared 
using  the  required  and/or  optional 
paragraphs  as  applicable.  The  reasons  for  the 
approved  change  should  be  concise.  The 
Notice  letter  will  be  mailed  or  hand  delivered 
to  each  tenant  or  member  and  posted  in  a 
conspicuous  place(s). 

b.  When  the  borrower's  project  is  operated 
on  a  profit  basis  and  the  purpose  of  the  rent 
change  is  for:  justified  operating  and 
maintenance  expense;  funding  the  reserve 
account;  other  project  expenses;  providing  or 
maintaining  a  profit,  the  change  may  be 
allowed  as  long  as  eligible  tenants  can  afford 
the  new  rental  rate. 

2.  Disapproval  actions.  When  the  approval 
official  determines  an  application  for  a 
proposed  rent  or  occupancy  charge  change  is 
not  justified  on  the  basis  of  the  information 
submitted,  the  approval  official  will  notify  the 
borrower  in  writing  of  the  reason(s)  why  the 
change  is  not  approved.  The  borrower  will  be 
advised  of  the  right  to  file  an  appeal 
regarding  the  change  disapproval  according 
to  S  1900.56  of  subpart  B  of  part  1900  of  this 
chapter.  Rent  or  occupancy  charge  changes 
may  not  be  approved  when  any  of  the 
following  circumstances  exist; 

a.  The  borrower  is  able  but  unwilling:  To 
comply  with  applicable  tenant  eligibility 
requirements;  the  audit  and  reporting 
requirements  of  this  subpart;  or.  the 
conditions  set  forth  in  the  borrower's  loan 
agreement  or  resolution,  interest  credit  and/ 
or  rental  assistance  agreement,  promissory 
note,  or  mortgage. 

b.  The  budget  for  the  project  reflects 
sufficient  income  at  the  present  rent  or 
occupancy  charge  structure  to  meet  operation 
and  maintenance  expenses  which  are 
appropriate  and  reasonable  in  amount,  meet 
the  FmHA  debt  service  requirements,  meet 
the  required  reserve  account  deposit,  and 
provide  a  return  to  the  borrower,  when 
appropriate. 
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c.  The  borrower's  project  is  operated  on  a 
profit  basis  and  the  proposed  rent  change  is 
for  purposes  other  than  meeting  operation 
and  maintenance  expenses  and  debt  service, 
i.e.,  the  purpose  is  to  allow  excessive  profits 
and  the  proposed  rent  change  will  result  in 
rental  rates  in  excess  of  what  eligible  tenants 
can  afford. 

d.  The  State  Director  is  able  to  provide  RA 
to  the  project  and  the  borrower's  project  is 
operated  on  either  a  nonprofit  basis  or 
limited  profit  basis  as  defined  in  1944.205  of 
subpart  E  of  part  1944;  but  the  borrower  has 
not  applied  for  RA  within  the  most  recent 
period  of  180  days  prior  to  the  change 
request. 

VI.  Changes  Requiring  FmHA  Prior  Review 
Only 

A.  Rent  or  occupancy  charge  changes 
caused  by  increases  in  operating  costs  for 
taxes  and  utilities,  which  are  beyond  the 
borrower's  control,  may  be  implemented  with 
only  prior  FmHA  review.  The  changes  may 
not  be  greater  than  the  amount  necessary  to 
cover  the  specific  tax  or  utility  increases, 

1.  Prior  to  notifying  tenants  or  members, 
the  borrower  must  meet  or  consult  with  the 
District  Director  to  review: 

a.  A  new  operating  budget  for  borrower 
fiscal  year  showing; 

(1)  Currently  approved  budget. 

(2)  Actual  income  and  expenses  to  date. 

(3)  Budget  at  new  basic  rates, 

(4)  Budget  at  new  market  rates, 

b.  A  copy  of  the  notification  to  the 
borrower  from  the  taxing  body  or  vendor 
showing  that  taxes  or  utilities  are  being 
increased.  The  amount  of  the  change  or  the 
basis  on  which  the  increased  cost  can  be 
computed  must  be  shown  in  the  notice. 

c.  Detailed  calculations  showing  how  the 
increased  operating  cost  was  determined, 

d.  An  updated  Exhibit  A-6  to  subpart  E  of 
part  1944,  when  the  tenants  or  members  pay 
their  own  utilities  and  the  rent  or  occupancy 
charge  change  involves  increased  utility 
costs. 

e.  A  new  energy  audit  or  a  listing  of 
deferred  improvements  identified  in  a 
previous  energy  audit  that  was  performed 
within  the  past  five-year  period  according  to 
the  requirements  of  Exhibit  D  of  this  subpart 
or  regulations  then  extant. 

2.  The  District  Director  shall  review  the 
budget  and  supporting  documentation  and, 
when  found  to  be  acceptable,  notify  the 
borrower  in  writing  that  the  budget  is 
approved.  A  copy  of  the  approved  budget  will 
be  forwarded  to  the  State  Director. 

3.  In  addition  to  notifying  each  tenant  or 
member  of  the  new  rents  or  occupancy 
charges  required  by  State  law.  the  borrower 
will: 

a.  Include  in  the  notice  an  explanation  of 
the  increased  costs  which  necessitated  the 
change, 

b.  Mail  a  copy  of  the  notice  to  the  tenant  or 
member  at  least  30  days  prior  to  the  effective 
date  of  the  change. 

c.  Offer  the  tenants  or  members  an 
opportunity  to  meet  with  management, 
discuss  the  change  and  review  all  material 
necessitating  the  change. 

d.  Inform  the  tenants  or  members  of  their 
right  to  request  a  review  of  the  change 


approval  decision  within  45  days  of  the  date 
of  the  notice  by  writing  to  the  next  higher 
FmHA  approval  official.  Until  the  request  is 
resolved,  the  tenants  or  members  are 
required  to  pay  the  changed  amount 
indicated  in  the  Notice  of  Approval. 

B.  Rent  or  occupancy  charge  changes 
decreasing  or  not  increasing  total  shelter  cost 
(rent  or  occupancy  charge  plus  utilities)  may 
be  implemented  with  only  prior  FmHA 
review  provided; 

1.  Prior  to  notifying  tenants  or  members, 
the  borrower  must  meet  with  the  District 
Director  to  review: 

a.  A  new  borrower  fiscal  year  operating 
budget  showing: 

(1)  Currently  approved  budget. 

(2)  Actual  income  and  expenses  to  date. 

(3)  Budget  at  new  basic  rates. 

(4)  Budget  at  new  market  rates. 

b.  Any  material  contributing  to  the  change 
and  justification  for  the  change. 

c.  An  updated  Exhibit  A-6  to  subpart  E  of 
part  1944  when  the  change  involved  the 
utility  allowance. 

2.  the  District  Director  shall  review  the 
budget  and  supporting  documentation,  and 
when  found  to  be  acceptable,  notify  the 
borrower  in  writing  that  the  budget  is 
approved.  A  copy  of  the  approved  budget  will 
be  forwarded  to  the  State  Director, 

3.  In  addition  to  any  State  requirements, 
the  borrower  notifies  each  tenant  or  member 
of  the  new  rates  and/or  utility  allowance  as 
required  by  State  law.  and: 

a.  Included  in  the  Notice  an  explanation  of 
the  changes  and  events  which  necessitated 
the  change.  Also,  the  explanation  must 
specify  any  adverse  and/or  positive  effect 
the  change  may  have  on  the  tenants  or 
members, 

b.  Mail  a  copy  of  the  Notice  to  the  tenant  or 
member  at  least  30  days  prior  to  the  effective 
date  of  the  change. 

c.  Offer  the  tenants  or  members  an 
opportunity  to  meet  with  management  to 
discuss  the  change  and  review  any  material 
contributing  to  the  change, 

d.  Inform  the  tenants  or  members  of  their 
right  to  request  a  review  of  the  change 
approval  decision  according  to  paragraph  VI 
.A  3  d  of  this  Exhibit. 

C.  When  the  budget  and  supporting 
documentation  for  any  changes  authorized  by 
this  paragraph  are  not  acceptable  to  the 
District  Director,  and  the  District  Director 
and  the  borrower  cannot  jointly  agree  on  a 
budget  based  on  acceptable  rents  or 
occupancy  charges,  the  borrower  will  be 
notified  in  writing  to  reduce  or  rescind  the 
proposed  change.  The  borrower  will  he  given 
appeal  rights  as  specified  in  Subpart  B  of  Part 
1900  of  this  chapter. 

VII.  Unauthorized  Rent  or  Occupancy  Charge 
Increases 

When  a  borrower  implements  a  charge 
that  does  not  meet  the  requirements  of  this 
Exhibit,  the  borrower  will  be  notified  in 
writing  that:  (1)  The  change  has  not  been 
authorized,  and  (2)  the  rates  must  be  rolled 
back  to  the  last  FmHA  authorized  level. 
Tenants  or  members  affected  by  the 
unauthorized  change  will  be  given  a  rebate  or 
credit  for  the  unauthonzed  amount 
retroactive  to  the  date  of  the  unauthorized 


change.  Those  borrowers  that  fail  to  comply 
with  the  provisions  of  this  paragraph  will  be 
handled  according  to  i  1965.85(d]  of  subpart 
B  of  part  1965  of  this  chapter. 

VIII.  Annual  Adjustment  Factors  for  Section 
8  Units 

If  the  approval  official  disapproved  a  rental 
rate  change  requested  as  a  result  of  HUD's 
annual  adiustment  factors  for  units  receiving 
Section  8  assistance,  or  approves  a  rent 
change  for  a  lesser  amount  than  the  change 
permitted  by  HUD,  the  approval  official  must 
require  the  borrower  to  deposit  any  excess 
funds  into  the  Reserve  Account.  If  this  results 
in  an  accumulation  of  funds  in  the  Reserve 
Account  beyond  the  sum  shown  in  the  Loan 
Agreement  or  Loan  Resolution,  the  interest 
reduction  on  a  Section  8/515  project  should 
be  adjusted  or  canceled  by  memorandum  to 
the  Finance  Office  The  borrower  will  still  be 
required  to  operate  on  a  limited  profit  basis. 

IX  Rent  or  Occupancy  Charge  Control 
Preemption  Policy 

In  order  to  carry  out  the  provisions  of  this 
subpart  and  to  protect  (1)  A  housing  source  in 
rural  areas  for  very  low.  low  and  moderate 
income  families.  (21  the  financial  obligation  of 
borrowers  and  (3)  the  financial  interest  of  the 
Government  in  such  housing,  the  entire  field 
of  rent  or  occupancy  charge  control  that  may 
be  exercised  by  any  local  rent  control  board 
or  other  authority  pursuant  to  State  and  loca' 
law,  as  it  affects  housing  covered  by  this 
subpart,  is  hereby  preempted. 

X  Special  Servicing  Market  Rate  Rent  (S\:R 
Change 

When  a  Plan  U  or  Plan  11  RA  RRH  project  is 
experiencing  severe  vacancies  due  to  poor 
local  market  conditions,  sn  SMR  change  may 
be  implemented  to  attract  and  keep  tenants 
who  could  pay  more  than  basic  rent.  An  SMP 
addresses  the  situation  where  some  existing 
and  prospective  tenants  are  not  willing  to 
pay  30  percent  of  adjusted  income  or  market 
rent  because  the  rental  rates  would  exceed 
those  of  other  rental  properties  in  the 
community.  This  action  may  only  be  taken 
after  supervisory  efforts  by  FmHA  and 
management  efforts  by  the  borrower  have  not 
produced  an  acceptable  level  of  occupancy. 
For  the  purposes  of  this  paragraph,  market 
area  and  community  are  used  as  defined  in 
paragraph  2  of  ExJiibit  A-7  of  subpart  E  of 
part  1944  of  this  chapter. 

A,  Eligibility  for  SMR.  Based  on  borrower 
documentation  and  FmHA  servicing  records, 
the  Distnct  Director  will  prepare  a  written 
recommendation  for  borrower  eligibility  for 
an  SMR. 

1.  Based  on  borrower  documentation  and 
District  Office  verification: 

a.  The  vacancy  rate  was  at  least  15  percent 
for  each  month  for  the  most  recent  6  month 
period. 

b.  Comparable  market  rents  in  the 
community  are  lower  than  the  previously 
approved  FmHA  market  rents.  Exhibit  A-2  to 
subpart  E  of  part  1944  of  this  chapter  can  be 
used  to  document  comparable  market  rents. 

c.  The  borrower  has  aggressively  marketed 
the  project  including  the  following  actions: 

(i)  Significant  outreach  efforts  in  the 
community,  including  (but  not  limited  to) 
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contacts  listed  in  the  Affinnative  Fair 
Housing  Marketing  Plan  (AFHMP). 

(lij  The  boiTower  has  obtained  approval 
from  FmHA  at  least  3  months  earlier  to  rent 
to  ineligible  tenants  in  accordance  with 
paragraph  VI  B  B  of  Exhibit  B  of  this  subpart. 

d.  The  borrower  complies  with  FmHA 
regulations  and  encourages  occupancy 
through  good  maintenance  and  positive 
relations  with  tenants. 

e.  The  borrower  has  provided  a  signed 
statement  agreeing  to  forego,  without 
provision  to  recoup,  the  return  on  initial 
investment  while  operating  with  an  SMR. 

f.  The  borrower  has  submitted  a  project 
budget  on  Form  FmHA  1930-7.  "Statement  of 
Budget  and  Cash  Flow."  with  only  minimally 
sufTicient  operation  and  maintenance 
expenses.  The  project  budget  should  continue 
to  fund  other  cash  expenditures  such  as 
FmHA  payments  and  the  reserve  account, 
except  for  the  return  on  initial  investment 
which  the  borrower  has  agreed  to  forego 
according  to  paragraph  X  A  1  e  of  this 
exhibit. 

2.  Based  on  District  Office  servicing  actions 
and  documentation: 

a.  The  project  has  been  operational  for  at 
least  24  months,  except  that  projects 
obligated  prior  to  October  1, 1986.  must  have 
been  operational  for  at  least  6  months.  The 
National  OfTice  may  make  exceptions  to 
these  requirements  on  a  case-by-case  basis 
for  extreme  hardship. 

b.  No  more  than  10  percent  of  budgeted 
operation  and  maintenance  expenses  are 
reflected  in  unrestricted  cash,  or  25  percent,  if 
any  funds  remain  from  the  2  percent  initial 
operating  capital,  and  reserve  account 
balances  do  not  exceed  required  levels  minus 
authorized  withdrawals. 

c.  The  District  Director  has  reviewed  and 
discussed  with  the  borrower  the  feasibility  of 
using  borrower  contributed  funds,  including 


advances,  in  accordance  with  paragraph  XII 
C  of  Exhibit  B  of  this  subpart 

d.  The  District  Direclor  has  reviewed  and 
approved  a  profect  budget  with  only 
minimally  sufficient  operaliun  and 
maintenance  expenses  and  other  expenses  as 
specified  in  paragraph  X  A  1  f  of  this  exhibit 

e.  The  District  Director  has  reviewed  any 
market  studies  or  surveys  received  from  MFH 
loan  applicants  for  the  market  area  and 
considered  any  information  that  may  conflict 
with  the  request  for  an  SMR. 

B  Approval  of  SMR.  1.  The  State  Director 
may  approve  the  use  of  an  SMR  when  the 
conditions  listed  above  in  paragraph  X  A  of 
this  Exhibit  are  met. 

2.  While  an  SMR  is  in  effect,  no  initial  RRH 
loan  may  be  obligated  for  the  same  market 
area  if  existing  units  can  be  used  to  serve  the 
unmet  need. 

C.  Implementing  an  SMR.  1.  After  the  use 
of  an  SMR  has  been  approved  by  the  State 
Director,  the  District  Director  will  establish 
an  SMR  for  the  project  with  the  borrower. 

a.  The  SMR  will  be  obtained  by  adjusting 
Item  3.  "FmHA  Payment  (Principal  and 
Interest)  Including  Overage."  on  column  4  of 
Form  FmHA  1930-7,  to  reflect  a  payment  to 
FmHA  amortized  at  an  interest  rate  which  is 
less  than  the  full  note  rate  on  the  borrower's 
promissory  note  The  interest  rate  chosen 
may  never  be  less  than  2  percent 

b.  The  interest  rate  of  the  SMR  budget  will 
be  set  at  a  level  that  will  make  project  market 
rents  comparable  with  community  rental 
rates.  This  rate  will  remain  constant  except 
as  provided  in  paragraph  D  of  this  Exhibit. 

2.  The  initial  change  to  SMR  rents  or  a 
decrease  in  SMR  rents  will  be  accomplished 
in  accordance  with  paragraph  VI  B  of  this 
exhibit. 

D.  Changing  an  SMR.  1.  An  SMR  may  be 
increased  cm-  decreased  whenever  the  local 
market  conditions  warrant,  but  must  be 
reviewed  at  least  annually. 


2.  An  SMR  must  be  increased  by  a 
minimum  of  10  percent  per  year  (or  a  higher 
amount  if  mutually  agreed  to  by  the  borrower 
and  FmHA)  when  the: 

a.  Vacancy  rate  drops  to  10  f>erceni  or 
below  for  6  consecutive  months,  or 

b.  The  borrower  does  not  continue  lo 
satisfy  the  conditions  of  paragraph  X  A  1  c  (i) 
and  (ii).  d,  e,  or  f  of  this  Exhibit. 

3.  An  SMR  is  completely  terminated  when 
the  market  rent  is  again  based  on  the  note 
interest  rate. 

4.  An  increase  in  an  SMR  will  be 
accomplished  in  accordance  with  paragraph 
IV  of  this  exhibit. 

XI.  Special  Problem  Cases  Problem  cases 
which  cannot  be  handled  under  this  subp.irt 
should  be  submitted  to  the  National  Office 
for  review  with  the  State  Director's 
recommended  plan  of  action. 
•         •         •         •         • 

27.  Exhibit  C-1  to  subpart  C  is  revised 
to  read  as  follows; 

Exhibit  C— Notice  to  Tenants  (Members)  of 
Proposed  Rent  (Occupancy  Charge)  Change 

Date  Posted 

You  as  a  tenant  (member)  are  hereby 
notified  that,  subject  to  Farmers  Home 
Administration  approval,  rents  (occupancy 

charge)  will  be  changed  effective (at 

least  60  days  from  posting). 

has  filed  with  the  Farmers  Home 


Administration  (FmHA),  United  States 
Department  of  Agriculture,  a  request  for 
approval  of  a  change  in  the  monthly  rate  of 

the project  for  the  following  reasons: 

1. 

I  '• 

4. 

Planned  changes  are  as  follows: 


Unit 

Present  Bent  (occupancy  ctiarge) 

Proposed  Rent  (occupancy  ctiarge) 

Amount  changed 

Protect  name 

Basic 

Marttet 

Baste                          Market 

, 
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(Use  where  applicable; 

Since  you  receive  rent  subsidy,  your  rent 
(occupancy  charge)  will  not  be  changed  so 
long  as  your  income  and  household 
composition  remain  unchanged.) 

All  materials  justifying  the  proposed 
change  have  been  reviewed  by  FmHA  and 
will  be  made  available  to  you  and  other 
tenants  (members)  to  inspect  and  copy  at 
during  the  hours  of . 

You  may  submit  comments  or  objections  in 
writing  to  the  FmHA  District  Director  during 
the  20  day  period  immediately  following  the 
posting  of  this  notice.  Comments  or 
objections  should  include  reasons  or 
information  you  feel  should  be  considered  by 
the  FmHA  approval  official.  Your  comments 
or  objections  must  be  filed  prior  to 


with  the  FmHA  District  Director, 
the  District  Office  located  at  • 


These  comments  will  he  reviewed  by  the 
FmHA  District  Director  and  forwarded  to  the 
FmHA  approval  official  who  will  decide  if 
the  change  should  be  approved. 

Each  tenant  (member)  will  be  notified  in 
writing  of  the  FmHA  decision  to  approve, 
reduce,  or  deny  the  change.  The  approved 
rates  will  then  be  effective  upon  the  effective 
date  given  above.  If  the  approved  change 
cannot  be  made  effective  by  such  date,  an 
additional  notice  will  be  posted  and  the 
tenants  (members)  will  be  notified  in  writing 
that  new  rates  will  be  effective  at  the  next 
rent  (occupancy  charge)  due  date  following 
the  additional  notice  and  the  FmHA 
approval. 

By 


,  at  Borrower  or  Borrower's  Representative 

28.  Exhibit  02  to  subpart  C  is  revised 
to  read  as  follows; 

Exhibit  C-2 — Notice  of  Approved  Rent 
(Occupancy  Charge)  Change 

Dear 

You  are  hereby  notified  that  the  Farmers 
Home  Administration  (FmHA)  has  approved 
a  rent  (occupany  charge)  change  for  the 

project(s).  The  changes  for  all 

units  will  become  effective  on , 

19. (Insert  effective  date  shown 

in  Exhibit  C-1  or  later  effective  date  in 

accordance  with  last  paragraph  of  Exhibit  c- 

1) 

(Insert  Reasons  for  Approval) 

The  approved  changes  are  as  follows: 


Proiect  name 


umi 


Present  rem  (occupancy  charge) 


Requested  ram  (occupany  charge) 


Basic 


Maf«isl 


BaSK 


Market 


AppnTYad  rem  (amoum  ctiarge) 


Basic 


Market 


(Use  the  following  required  and/or  optional 
paragraphs  where  applicable) 

•You  must  notify  the  tenants  (members)  of 
FmHA's  approval  of  the  changes  by  posting 
this  letter  in  the  same  manner  as  the 
"NOTICE  TO  TENANTS  (MEMBERS)  OF 
PROPOSED  RENT  (OCCUPANCY 
CHARGE)  CHANGE."  This  notification 
must  be  posted  in  a  conspicuous  place  and 
cannot  be  substituted  for  the  unusual 
written  notice  to  each  individual  tenant 
(member). 

••■This  change  approval  does  not  authorize 
you  to  violate  the  terms  of  any  lease 
(occupancy  agreement)  you  currently  have 
with  your  tenants  (members). 

"For  those  tenants  (members)  receiving 
rental  assistance  (RA).  their  costs  for  rent 
(occupancy  charge)  and  utihties  will 
continue  to  be  based  on  the  higher  of  30% 
of  their  adjusted  monthly  income  or  10 
percent  of  gross  monthly  income  or  if  the 
household  is  receiving  payments  for  public 
assistance  from  a  public  agency,  the 
portion  of  such  payments  which  is 
specifically  designated  by  that  agency  to 
meet  the  household's  shelter  cost.  If 
tenants  are  receiving  Housing  and  Urban 
Development  (HUD)  Section  8  subsidy 
assistance,  their  costs  for  rent  and  utilities 
will  be  determined  by  the  current  HUD 
formula. 

"Since  RA  units  are  not  available,  the 
approved  change  is  subject  to  your 
acceptance  of  the  units  should  they  become 
available.  Your  application  for  RA  units  on 
behalf  of  eligible  tenants  (members)  has 
been  received. 

"This  change  is  conditioned  on  the 
requirement  that  you  carry  out  energy 
conservation  measures  as  determined 
necessary  by  the  project  energy  audit.  You 

will  be  allowed days  for  completion 

of  the  work.  FmHA  assistance  may  be 
available  to  finance  any  needed 
Improvements. 

"You  may  file  an  appeal  regarding  the 
change  as  approved  within  45  days  of  the 
date  of  this  notice.  An  appeal  by  you  must 
be  in  writing  to  the  appropriate  hearing 


officer  as  specified  in  subpart  B  of  part 
1900  of  this  chapter. 

•You  must  inform  the  tenants  (members)  of 
their  right  to  request  a  review  of  the  rent 
(occupancy  charge)  change  approval 
decision  within  45  days  of  the  date  of  this 
notice  by  writing  to  [insert  name  and 
address  of  next  higher  FmHA  approval 
officio/].  Until  the  request  is  resolved,  the 
tenants  (members)  are  required  to  pay  the 
changed  amount  of  rent  (occupancy  charge) 
as  indicated  in  the  Notice  of  Approval. 

•Any  tenant  who  does  not  wish  to  pay  the 
FmHA  approved  rent  changes  may  give  the 
owner  30-days  notice  that  they  will  vacate. 
The  tenant  will  suffer  no  penalty  as  a  result 
of  this  decision  to  vacate,  and  will  not  be 
required  to  pay  the  changed  rent.  However, 
if  the  tenant  later  decides  to  remain  in  the 
unit,  the  tenant  will  be  required  to  pay  the 
changed  rent  from  the  effective  date  of  the 
change  rent. 

Sincerely, 

FmHA  Approving  Official 

•Required 

•'Optional,  as  applicable 

29.  Exhibit  D  to  subpart  C  is  amendeti 
by  revising  paragraphs  II,  VI  A  3  and  4, 
and  IX  to  read  as  follows: 

Exhibit  D — Energy  Audit 
*         •         «         *         * 

II.  Purpose:  An  energy  audit  and 
implementation  of  the  recommended 
improvements  contained  therein  should: 
Increase  the  comfort  and  enjoyment  of  the 
project  by  the  tenants  or  members;  improve 
the  value  of  the  borrower's  property;  reduce 
project  operating  costs;  reduce  tenant  or 
member  and/or  borrower  utility  costs;  reduce 
subsidy  costs;  and  conserve  energy. 
«         •         *         •         « 

VI*  •  • 
A*  •  • 

3.  'When  the  identified  and/or  deferred 
improvements  determined  by  an  energy  audit 
obtained  within  the  immediate  past  five  year 
period  are  found  to  be  cost  effective  and  have 


a  positive  financial  impact,  the  District 
Director  shall  recommend  or  require  that  any 
rent  or  occupancy  charge  increase  approval 
requested  by  the  borrower  be  conditioned 
upon  installation  of  such  energy  saving 
improvement(s). 

4.  The  District  Director  may  recommend  a 
rent  or  occupancy  charge  increase  for  energy 
saving  improvements  which  are  not  "cost 
effective"  whenever  the  borrower  contributes 
sufficient  funds  to  reduce  the  cost  of  the 
improvement  so  that,  on  the  basis  of  the 
FmHA  investment  only,  the  improvement  is 
cost  effective.  A  positive  first  year  financial 
impact  is  required.  Any  contnbution  made  by 
the  borrower  to  reduce  the  cost  of  the 
improvement  to  the  cost  effective  limits  will 
not  be  an  eligible  contnbution  for  computing 
return  on  investments.  The  project  reserve 
may  not  be  utilized  for  such  contnbution. 


IX    Rent  or  Occupancy  Charge  Change: 
Any  rent  or  occupancy  charge  change 

necessitated  by  the  improvements  must  be 

processed  as  set  forth  in  Exhibit  C  of  this 

Subpart. 
30.  Exhibit  E  to  subpart  C  is  amended 

by  revising  paragraphs  I,  II  F.  II  G.  V  A  1 

b"  IX  B,  XV  B  5  a  (1)  and  XVII  to  read  as 

follows; 

Exhibit  E^Rental  Assistance  Program 

I.  General.  The  ob|ective  of  the  rental 
assistance  (RA)  program  is  to  reduce  rents 
paid  by  low-income  households.  This  Exhibit 
sets  forth  the  policies  and  procedures  and 
delegates  authority  under  which  RA  will  be 
extended  to  eligible  tenants  occupying 
eligible  Rural  Rental  Housing  (RRH)  and 
eligible  members  occupying  Rural 
Cooperative  Housing  (RCH)  proiects  financed 
by  FmHA.  For  the  purpose  of  this  Exhibit,  the 
term  "tenant"  also  means  "member".  This 
exhibit  also  applies  to  Farm  Labor  Housing 
(LH)  projects  when  the  borrower  is  a 
broadly-based  non-profit  organization,  non- 
profit organization  of  farmworkers,  or  a  State 
of  local  public  Agency.  RA  will  supplement 
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the  benefits  available  lo  tenants  under  the 
interest  credit  program  outlined  in  Elxhibit  H 
to  this  subpdrt 
II.  Definitions. 

•  *         •         *         • 

F  Shelter  cost.  The  approved  shelter  cost 
consists  of  basic  or  market  rent  plus  utility 
dllowance.  when  required.  Bdsic  and/ur 
market  rent  must  be  ghown  on  the  proiect 
budget  for  the  year  and  approved  dccording 
to  §  1930.124  of  this  subpart  Utility 
allowances,  when  required,  are  determined 
and  approved  according  to  Exhibit  A-6  to 
subpart  E  of  part  1944  of  this  chapter  Any 
change  in  rental  rates  or  utility  allowances 
must  be  processed  according  to  Exhibit  C  to 
this  subpart 

G  i'liiity  allowances  The  allowance 
approved  by  FmHA  according  lo  Exhibit  A-6 
to  subpart  E  of  part  1944  of  this  chapter,  to 
cover  the  cost  of  utilities  which  are  payable 
directly  by  the  household 

V     •   •   • 

A     *   •   • 

1     •   •    • 

b    Approved  or  proposed  budget  for  the 
year  on  Form  FmHA  1930-7,  'Statement  of 
Budget  and  Cash  Flow."  with  Exhibit  A-6  to 
subpart  E  of  part  1944  of  this  chapter 
altached.  when  applicable 

•  •         *         «         • 

iX  •  •  ■ 

•  •  «  *  « 

B     Determining  the  allowance  The  utility 
allowance  will  be  determined  and  recorded 
by  the  use  of  Exhibit  A-6  lo  subpart  E  of  part 
1944  of  this  chapter. 

•  •         •         •         • 

XV  '  ■  • 

•  *  •  t  « 

B    •  •  • 

5     •   •   • 

a     *  •   • 

(1)  The  original  market  survey  completed 
according  lo  Exhibit  A-7  of  subpart  E  of  part 
1944  of  this  chapter  clearly  indicates  no 
significant  need  for  rental  housing  by 
households  in  the  market  area  that  would 
require  RA  for  occupancy,  and  that  there  are 
no  eligible  tenants  in  the  project  not  receiving 
RA  or  there  are  no  eligible  applicants  on  the 
waiting  list  who  could  use  RA  when 
obtaining  occupancy.  The  State  Director  may 
require  a  new  market  survey  for  the  project 
to  make  this  determination  if  the  original 
market  survey  does  not  adequately  address 
potential  very  low-income  tenants  in  the 
area,  or  does  not  reflect  current  market 
conditions. 

•  •         •         •         * 

XVU.  Forms  and  exhibits  Exhibit  A-6  to 
subpart  E  of  part  1944  of  this  chapter  and 
Form  FmflA  1944-7  are  to  be  used  in 
determining  the  amount  of  RA  to  be  provided 

31  Exhibit  F  to  subpart  C  is  revised  to 
read  as  follows: 

Exhibit  F— Viait  ClMcklist  for  Multiple  Family 
Houaing  Projects 

A  TENANT  OR  MEMBER  AND 
APPUCATION  RECORDS:  (refer  to  FmHA 
Instruction  1930-C) 

1    Tenant  or  Member  records. 


.Are  separate  files  kept  for  each 
tenant  or  member? 

Are  files   kept   on   project  site? 

Are  files  retained  for  2  years 
after  tenant  or  member  moves 
out? 

Are  files  being  maintained 
properly'  ISpotcheck  files) 

Are  there  current  certifications? 

Are  there  current  verifications 
of  income? 

Are  there  leases  or  occupancy 
agreements  signed  by  the 
tenant  or  member  and  bor- 
rower? 

Are  RA  clauses  in  leases  or  oc- 
cupancy agreements  or  on  at- 
tached addendum? 

.Are  rents  or  occupancy  charges 
shown  on  the  leases  or  occu- 
pancy agreements? 

Is  there  a  muve-in  checklist  of 
property  condition? 

Is  there  a  system  for  tracking 
monthly  rent  or  occupancy 
charge  payments,  RA  or  over- 
age? 


Comments: 

2.  Rental  Assistance  (RAJ  Assignment: 


Uds  Form  FmtiA  1944-29  up- 
dated before  R.A  was  as- 
signed' 

Are  all  tenants  or  members 
qualified  for  RA  on  the  updat- 
ed Form  FmHA  1944-29? 

Is  percentage  of  income  paid  for 
shelter  based  on  rent  or  occu- 
pancy charge  plus  utilities'' 

Is  assignment  uf  RA  based  on 
priorities  in  Exhibit  E  to 
FmHA  Instruction  1930-C? 

Uo  tenants  occupy  correct  size 
units? 

Are  additional  RA  units 
needed? 

Are  tenants  or  members  experi- 
encing rent  or  occupancy 
charge  overburden? 


Comments: 

3  Rental  Assistance  (RAJ  Assignment: 


Was  Form  FmHA  1944-29  up- 
dated before  RA  was  as- 
signed? 

Are  all  tenants  qualified  for  R.A 
on  the  updated  Form  FmHA 
l'H4-29? 

Is  percentage  of  income  paid  for 
shelter  based  on  rent  plus 
utilities? 

Is  assignment  of  RA  based  on 
priorities  in  Exhibit  E  to 
FmHA  Instniction  1930-C? 

Do  tenants  occupy  correct  size 
units' 

Are  additional  RA  units 
needed? 

Are  tenants  experiencing  rent 
overburden? 


Comments: 

4  Tenant  or  Member  Selection: 

Are  apartments  advertised' 

Are  applications  received  at 
project? 

Does  the  application  form  meet 
FmHA  requirements? 

Does  Ihe  board  of  directors  con- 
sider and  act  on  new  member 
applications? 

Are  applicants  for  cooperative 
housing  screened  for  suitabil- 
ity before  being  placed  on 
wditms  list? 

Is  there  a  signed  What  is  Coop- 
erative Housing'  form  indicat- 
ing the  member  recognizes 
and  accepts  the  responsibil- 
ities associated  with  coopera- 
tive living? 

Are  rejected  tenants  or  nsem- 
bers  given  their  appeal  rights 
(FmHA  Instruction  1944-L)? 

Are  rejected  applications  on 
hand  since  last  compliance 
review? 

Is  everyone  allowed   to  apply? 

Is  the  ethnic  and  racial  compo- 
sition of  the  project  appropri- 
ate in  light  of  the  community? 


Comments: 

5.  Tenant  or  Member  Grievance  and 
Appeals  Procedure: 


Are  tenants  or  members  being 
informed  of  their  appeal 
rights? 

Is  a  copy  of  the  procedure  read- 
ily available  to  tenants  or 
members? 

Is  there  a  standing  hearing 
panel  for  the  project? 

Are  records  maintained  of  set- 
tlements and  formal  hearings? 


Comments: 

B.  PHYSICIAL  INSPECTION 

1 .  Tenant  or  Member  Information: 

What    are    tenant    or   members    — 

paying  for  utilities? 
Who  is  responsible  for  repairs?    _ 
Is  the  rental  subsidy  being  de-    — 
ducted  from  rent  or  occupan- 
cy charge? 


Comments: 

2.  Posters  and  Signs  Etc. 

Is  there  a  project  sign? 

Does  It  have  an  equal  housing 

logo? 
Is  there  a  sign  indicating  where 

to  apply? 
Are  Equal  Housing  Opportunity 

posters  visible? 
Are and  justice  for  All" 

posters  visible? 
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Is  the  Affirmative  Fair  Housing 
Marketing  Plan  available  for 
review? 


Comments: 

3.  Project  Maintenance. 

Are  units  individually  metered? 

Do  units  have  storm  doors  and 
windows? 

Does  the  project  have  a  neat 
appearance? 

Is  the  maintenance  being  de- 
ferred? 

Is   the  landscaping  completed? 

Are  equipment  and  facilities 
adequate?  (trash  bins,  play- 
ground equipment,  etc.) 

Are  cooperative  members  per- 
forming maintenance  func- 
tions? 

What  types  of  maintenance 
functions  are  cpntracted  out? 


Comments: 

C.  BORROWER  RECORDS 

1.  Management. 

Does  the  owner  have  an  inter- 
est in  the  management  firm? 

Is  there  an  approved  manage- 
ment plan? 

Does  it  cover  maintenance  and 
inspection? 

Is  there  an  approved  manage- 
ment agreement? 

Is  there  an  agreement  with  the 
adviser? 

Are  agreements  being  followed? 

Has  there  been  a  change  in 
management,  partners  or 
stockholders? 

Is  the  borrower  cooperative  in 
working  with  FmHA? 


Is   the   borrower   interested   in 

group  supervisor? 
Does    the    board    of    directors 

hold  monthly  meetings? 
Does  the  adviser  to  the  board 

attend  each  meeting? 
Does  it  appear  that  the  board 

has  control  over  cooperative 

operations? 
Does     the     cooperative     have 

active  committees? 
What     committees     and     how 

many  members  on  each? 


How  often  do  committees  meet? 

Does   a   member   of  the  board 

attend  committee  meetings? 


Comments: 

2.  Bookkeeping  System: 

Is  there  an  approved  bookkeep- 
ing system? 

Are  borrower  accounts  current? 

What  kind  of  borrower  account- 
ing and  reporting  system  is 
being  used? 

Does  the  borrower  accounting 
system  operate  on  accrual 
basis? 

Is  the  borrower  bookkeeping 
system  located  on  the  project 
site' 

What  type  of  bookkeeping 
training  is  being  given  to  the 
cooperative  treasurer? 


Comments: 

32.  Exhibit  C  to  Subpart  C  is  revised  to 
read  as  follows: 


Exhibit  G— SupervMory  Visit  Raport  Foraa 
Multiple  Family  Houaing  Proiacts 


Date: 


Borrower 

Case  No ~~. 

Project  Name 

County  and  State .... 


RRH  ( 
U-I  I 


Profit  (     1  Limited  Profit  (     )  Nonprofit  (     ) 

Cooperative  (     1  Individual  (     ) 

Partnership  (     )  Corporation  (     1  Other 

(     )  Owner'manager  (     j  Resident  Manager 

(     )  Management  Firm  (     )  Plan  I  (     IPlanl 

S8 

(     )  Plan  n  (    )  Plan  n  RA  (     )  RA  (     ) 

1.  Account  status  Current  (     ) 

Delinquent  1    ).  If  delinquent,  amount 

and  reason 


Date  last 
report 


Report  Status: 

Monthly - 

Annual 

.Analysis  and  Audit 
Budget — 


3  Real  Estate  Taxes:  Current  (    )  Delinqueni 
(     j  .Amount 


Coverage      Expiration 


Insurance 

Fire 

Fidelity  Bond.. 

Liabilitv 

Flood  (if 
applicable). 


5.  Subsidy: 

RA  (     )        No,  of  Units  f    ) 
Section  8(1        No  oi  Units  1     ) 
Number  of  additional  units  needed    {    ) 

6,  Rents  or  Occupancy  Charge  and  Units: 


Rent  or  occupancy  charge 
structure 


Date  Approved 


BR 
BR 
BR 
BR 


Utility  allowance 


No.  of  units 


Date  Approved 


Total . 


Current  vacancies 


Total 


7.  Development  status:  Completed  ( 
(     )  Rehab  (    )  Describe 


I  Partial 


8,  Visits  and  Reviews: 

Date  last  site  inspection 

Date  last  compliance  review 

9,  Affirmative  Fair  Housing  Marketing  Plan 
Date  approved Yes No 

10,  Tenant  or  Member  and  Application 

Records; 
Date  Lease  or  Occupancy  Agreement 

Approved 

Comments/problems — tenant  or  member 

records,  waiting  list,  RA  priority  list. 

tenant  or  member  selection  and  tenant  or 

member  grievance  and  appeal 

procedures,  etc. 


11.  Tenant  or  Memt)er  Information  and 

Physical  Inspection: 
Comment /Problem — posters,  energy 

conservation,  maintenance,  etc. 
12  Borrower  Records; 
Comments/Problems — management. 

accounts,  financial  management,  reports, 

rent  or  occupancy  charge  increase,  etc. 
13.  Servicing  Actions: 
W^at  actions  in  progress  (transfers. 

reamortization,  rent  or  occupancy  charge 

increase.  RA  request,  subsequent  loans, 

etc, 

Have  there  been  Finance  Office  or  District 

Office  errors  in  applying  payments,  etc? 


.Are  they  being  corrected  and  how? 


Has  borrower  corrected  previous  problems 
when  requested  to  by  FmHA? 


14  What  are  the  problems  that  need  to  be 
corrected  and  what  specific  foliow-up 
action  will  be  planned'  iShow  planned 
follow-up  and  scheduled  dstesj  Continue 
on  another  sheet  if  necessa.n, 
33,  Exhibit  H  to  Subpart  C  is  amended  by 

revising  paragraphs  II  C  11  D,  II  E.  II  F,  II  G 

HI  B.  IV  B  2  c  and  VI  A,  VI  C,  VI  F,  VUl  and 

IX  B  to  read  as  follows; 
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Exhibit  H  to  Subpari  C— INTEREST 
CREDITS  ON  INSURED  RRH  AND  RCH 
LOANS 

»  •  •  •  • 

II.  •   •  • 

C    Project  is  the  total  number  of  rental  or 
cooperative  housing  units  thai  are  operated 
under  one  management  plan  with  one  loan 
agreement/ resolution. 

D    Basic  Rent  is  determmed  on  the  basis 
of  operating  the  project  with  payments  of 
principal  and  interest  on  a  loan  to  be  repaid 
over  a  30-year  period  at  1  percent  per  annum. 
Basic  rent  also  means  basic  occupancy 
charge. 

E    Market  Rental  is  a  unit  rental  charge 
determined  on  the  basis  of  operating  the 
project  with  the  payments  of  principal  and 
interest  which  the  borrower  is  obligated  to 
pay  under  the  terras  of  the  promissory  note. 
Market  rental  also  means  market  occupancy 
charge  in  an  RCH  project. 

F    Overage  is  the  amount  by  which  total 
rental  or  occupancy  charge  payments  paid  or 
to  be  paid  by  the  tenants  or  members  of  a 
project  exceed  the  total  basic  monthly 
charge. 

G    Surcharge  is  25  percent  of  the 
established  rent  in  a  Plan  I  project  which  is 
added  to  the  rent  of  an  ineligible  tenant  or 
member. 

Hi.  *  •  • 

B    Plan  II  will  be  available  to  broadly- 
based  nonprofit  corporations,  cooperatives, 
Slate  or  local  public  agencies,  or  to  profit 
organizations  and  individuals  operating  on  a 
limited  profit  basis. 

IV.  •  •  * 

•  B    *  *  * 
2     •   •   • 

C    Determine  adjusted  personal  income  of 
each  tenant  or  member  and  have  each  tenant 
or  member  complete  Form  FmHA  1944-8. 
'Tenant  Certification."  Determine  the 
monthly  rent  or  occupancy  charge  to  be  paid 
by  each  tenant  or  member  household. 

•  *         *         *         • 

VI.  •  •  • 

A    Leases  or  Occupancy  Agreements. 
Borrowers  participating  in  the  interest  credit 
program  must  have  an  FmHA  approved  lease 
or  occupancy  agreement  with  the  assisted 
household.  Leases  and  occupancy 
agreements  must  comply  with  the 
requirements  of  paragraph  VIII  of  Exhibit  B 
to  this  Subpart. 

•  •         •         •         * 

C     Vacancies.  When  all  construction  is  not 
completed  but  some  units  are  ready  for 
occupancy  and  the  contractor  consents  in 
writing  to  permit  occupancy,  the  State 
Director  may  authorize  the  occupancy  of 
those  completed  units  to  eligible  tenants  or 
members  at  the  rent  or  occupancy  charge 
they  would  be  paying  should  the  FmHA  loan 
be  closed.  A  prerent-up  or  preoccupancy 
conference  is  required.  All  income  generated 
must  be  deposited  in  the  General  Operating 
Account  and  used  for  management  and 
operation  of  the  units  except  for  members' 
patronage  capital  contributions. 
***** 

F    Understanding  Eligibility.  The 
borrower  should  understand  the  eligibility 
requirements  for  occupancy  of  the  housing. 


Instructions  for  tenant  and  member  eligibility 
are  in  paragraph  VI  B  of  Exhibit  B  to  this 
Subpart. 

VIII.  TENANT  OR  MEMBER 
CERTIFICA  TION:  Tenant  or  member 
certification  and  recertification  for  interest 
credit  borrowers  will  be  performed  in 
accordance  with  paragraph  VII  of  Exhibit  B 
to  this  Subpart. 

IX  •  *  • 

B    Plan  II  The  borrower  will  make 
monthly  payments  as  though  the  note  was 
written  at  a  1  percent  interest  note  plus  any 
overage  due  and  payable  whether  or  not 
collected  from  the  tenant  or  member. 


34.  Exhibit  H-1  to  subpart  C  is  revised 
to  read  as  follows: 

Exhibit  H-1— Example  of  lnter«8t  Credit 
DetenninatioD  for  RRH  or  RCH  Projects  (Plan 
II)  $100,000  Loan — Approved  During  1972 
Fiscal  Year  Project  Contains  Four  1-B«drooin 
Units  (600  sq.  ft.  Each)  and  Four  2-Badroom 
UniU  (TOO  sq.  ft.  Each) 


Budget  for  maritet  rent  • 
(occupafx:y  cfiarge) 


Budget  for  basic  rem* 
(occupancy  ctiarge) 


Operating,  mainteoance 

vacancy  ant) 

contingefxry 

allowance,  reserve 

and  return  to  investor. 

if  applicatMe  S5,277 
Lx)an  repayment  at  9N 

interest— $100 

M  .$91.23'  9,123 

Total  annua)  cost 
$14,400 
One  bedroom  rent 

(occupancy  charge) 

600/5200  = 
11538x1200  = 

138  46 
Two  bedroom  rent 

(occupancy  cftarge): 

700/5200  = 

.13462x1200  = 

161  54 
(138  46x4)  + 

(161  54x4)=  $1,200 

montWy  income 
$14,440-12  =  #$1200' 

cost/ mo 


Ooeratng.  maintenance 

vacarK^  and 

contmgerxry 

allowarx^e,  reserve 

arxl  return  to  investor. 

it  apo4icabte  $5,277 
Loan  repayment  at  1  % 

interest— $100 

Mx  $22.52  »:  2,552 

Total  annual  cost 

$7,829 
One  bedroom  rent 

(occupancy  ctiarge): 

600/5200  = 

.1153x652=  75.23 

Two  bedroom  rent 
(occupancy  charge): 
700/5200  = 
.13462x652=  87  77 

(75.23  X  4) -I- 

(87  77x4)=  $852 

monthly  income 
$7329-12=$652* 

cost/ mo. 


•Two  complete  and  accurate  txxlgets  most  be 
preoared.  or>e  (or  the  market  rent  (occupancy 
charge)  and  one  (or  rtie  basic  rent  (occupancy 
charge)  (The  expense  items  m  the  budgets  shown 
m  this  illustration  are  only  for  illustration  purposes 
arx)  are  not  itemized  ) 

» Factor  tor  50  years  rt  the  regular  installment  on 
ttie  note  was  amortized  using  a  (actor  (or  less  than 
50  years,  substitute  ttie  appropriate  factor  lor  a 
corresponding  numoer  of  years 

*  Rounded  to  the  nearest  dollar 


PART  1944— HOUSING 

35.  The  authority  citation  for  part  1944 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1480,  5  U.S.C.  301,  7 
CFR  2.23.  7  CFR  2.70. 

36.  The  heading  of  subpart  E  of  part 
1944  is  revised  to  read  as  follows: 


Subpart  E— Rural  Rental  and  Rural 
Cooperativa  Houaing  Loan  Poiiciaa, 
Procaduraa,  and  Authorizationa 

37.  Section  1944.201  is  revised  to  read 
as  follows: 

§1944.201    0«fwraL 

This  subpart  sets  forth  the  policies 
and  procedures  and  delegates  authority 
for  making  Rural  Rental  Housing  (RRH) 
and  Rural  Cooperative  Housing  (RCH) 
loans  under  sections  515  and  521  of  the 
Housing  Act  of  1949. 

38.  Section  1944.202  is  revised  to  read 
as  follows: 

§1944.202    Ot>i«ctiv0. 

The  basic  objective  of  RRH  and  RCH 
loans  is  to  provide  eligible  persons  with 
economically  designed  and  constructed 
rental  or  cooperative  housing  and 
related  facilities  suited  to  their  living 
requirements. 

39.  Section  1944.205  is  revised  to  read 
as  follows: 

§1944^5    Deflntttons. 

Accessible.  When  used  in  respect  to 
the  pubhc  and  common  use  area  of  a 
building  containing  covered  multi-family 
dwellings,  means  that  these  areas  of  the 
building  can  be  approached,  entered, 
and  used  by  individuals  with  handicaps. 

Adviser  to  the  board.  An  individual  or 
organization  who  will  work  with  and 
provide  guidance  to  a  cooperative 
board. 

Amortization  effective  date  (AED).  A 
date  established  by  the  accounting 
system  on  which  advanced  principal 
and  any  accrued  interest  is  combined 
and  amortized  to  establish  a  schedule  of 
payments.  This  date  is  always  the  first 
day  of  a  month. 

Articles  of  incorporatioT\.  A  document 
filed  with  a  government  agency 
containing  information  about  the 
organization's  structure  and  operation. 

Board  and  directors.  The  governing 
body  and  members  of  the  governing 
body  of  an  organization. 

Bylaws.  Rules  adopted  by  an 
organization  to  govern  the  conduct  of  its 
affairs. 

Community.  Cities,  towns,  boroughs, 
villages  and  unincorporated  places 
which  have  the  characteristics  of  an 
incorporated  area  and  are  easily 
identifiable  as  established 
concentrations  of  inhabited  dwellings 
located  in  rural  areas  as  defined  in 
§  1944.10  of  subpart  A  of  this  part  1944. 

Congregate  housing.  Housing  that 
affords  an  assisted  independent  living 
environment  that  offers  the  elderly, 
handicapped  or  disabled  person  who 
may  be  functionally  impaired  or  socially 
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deprived,  but  in  good  health  (not  acutely 
physically  ill),  the  residential 
accommodations,  central  dining 
facilities,  related  facilities,  and  support 
8ervice(s)  required  to  achieve,  maintain, 
or  return  to  a  semi-independent  lifestyle 
and  prevent  premature  or  unnecessary 
institutionalization  as  he/she  grows 
older. 

Consumer  cooperative.  A  corporation 
which:  (1)  Is  organized  under  the 
cooperative  laws  of  a  State  or  federally 
recognized  Indian  tribe; 

(2)  Will  own  and  operate  the  housing 
on  a  cooperative  basis  solely  for  the 
benefit  of  the  members; 

(3)  Will  operate  at  cost  and,  for  this 
purpose,  any  patronage  refunds  accruing 
to  members  in  accordance  with 

§  1944.215(i)  to  this  subpart  will  not  be 
considered  gains  or  profits;  and 

(4)  Will  restrict  membership  in  the 
housing  to  eligible  persons  and.  to  any 
extent  the  cooperative  and  FmHA 
permit,  to  others  in  special 
circumstances. 

Dealer-contractor.  A  person,  firm, 
partnership  or  corporation  in  the 
business  of  selling  and  servicing 
manufactured  homes  and  developing 
sites  for  manufactured  homes  for 
persons  who  purchase  such  homes  for 
purposes  other  than  resale.  Dealer- 
contractors  will  be  qualified  as  shown  in 
paragraphs  IX  and  X  of  Exhibit  F  of 
subpart  A  of  this  part  1944,  except  all 
processing  will  be  handled  by  the 
District  Director  rather  than  the  County 
Supervisor. 

Development  cost.  The  cost  of 
constructing,  purchasing,  improving, 
altering,  or  repairing  housing  and  related 
facihties  and  the  value  or  cost  of 
purchasing  and  improving  the  necessary 
land.  Costs  that  can  be  paid  for  with 
RRH  and  RCH  loan  funds  are  detailed  in 
§  1944.212  of  this  subpart. 

Disabled.  (See  Exhibit  B  of  subpart  C 
of  part  1930  of  this  chapter) 

Dwelling  unit  A  residence  for  a 
family  of  one  or  more  persons,  and 
includes,  in  addition  to  those  that  would 
normally  come  to  mind,  units  in  which 
sleeping  accommodations  are  provided 
but  toileting  or  cooking  facihties  are 
shared,  such  as  dormitories  or  shelters 
for  the  homeless. 

Elderly  (Senior  Citizen).  A  person 
who  is  at  least  62  years  old.  The  term 
elderly  (senior  citizen]  also  means 
persons  with  handicaps  or  disabilities, 
regardless  of  age  as  defined  herein. 

(a)  Disabled  person  with  disabihty.  A 
person  who  is  considered  disabled  if  the 
person  meets  the  criteria  of  either  of  the 
following: 

(1)  The  person  has  an  inability  to 
engage  in  any  substantial  gainful 
activity  by  reason  of  any  medically 


determinable  physical  or  mental 
impairment  which: 

(i)  Has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 
than  12  months,  or  which  car  bp 
expected  to  result  in  death, 

(ii)  Substantially  impedes  the  ability 
to  live  independently, 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions,  or 

(2)  In  the  case  of  a  blind  person  who 
is  at  least  55  years  old  (within  the 
meaning  of  blindness  as  determined  in 
section  223  of  The  Social  Security  Act), 
is  unable,  because  of  the  blindness,  to 
engage  in  substantial  gainful  activity  in 
which  he/she  has  previously  engaged 
with  some  regularity  over  a  substantial 
period  of  time. 

Note:  Receipt  of  veteran's  benefits  for 
disability,  whether  service  oriented  or 
otlierwise,  does  not  automatically  establish 
disability, 

(b)  The  person  has  a  developmental 
disability;  a  severe,  chronic  disability 
which: 

(1)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  or  physical  impairment; 

(2)  Was  manifested  before  age  22; 

(3)  Is  likely  to  continue  indefinitely: 

(4)  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(i)  Self-care. 

(ii)  Receptive  and  expressive 
language, 
(iii)  Learning, 
(iv)  Mobility, 
(v)  Self-direction. 

(vi)  Capacity  for  independent  living. 
(vii)  Economic  self-sufficiency. 

(5)  Refiects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary  or  generic  care,  or 
treatment,  or  for  other  services  which 
are  of  lifelong  or  extended  duration  and 
are  individually  planned  and 
coordinated. 

(c)  Handicapped  person  is  a  person 
with  a  physical  or  mental  impairment 
that: 

(1)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(2)  Substantially  impedes  the  person's 
ability  to  live  independently  and  could 
be  improved  by  more  suitable  housing 
conditions; 

(3)  Is  of  such  a  nature  that  the 
person's  ability  to  live  independently 
could  be  improved  by  more  suitable 
housing  conditions. 

(d)  The  term  handicapped  (or 
handicap)  further  means,  with  respect  to 
a  person,  a  physical  or  mental 
impairment  which  substantially  limits 
one  or  more  major  life  activities;  a 


record  of  such  an  impairment;  or  being 
regarded  as  having  such  an  impairment. 

This  term  does  not  include  current 
illegal  use  of  or  addiction  to  a  controlled 
substance.  As  used  in  this  definition, 
physical  or  mental  impairment  includes; 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological  musculoskeletal;  special 
senses  organs:  respiratory:  including 
speech  organs;  cardiovascular, 
reproductive;  digestive;  genito-unnary; 
hemic  and  lymphatics;  skin;  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment*'  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy, 
autism,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  drug  addiction  (other  than 
addiction  caused  by  current,  illegal  use 
of  a  controlled  substance)  and 
alcoholism. 

(e)  Major  life  activities  means 
functions  such  as  caring  for  one's  self, 
performing  major  tasks,  walking,  seeing, 
hearing,  speaking,  breathing,  learning 
and  working, 

(f)  Has  a  record  of  such  an  impairment 
means  has  a  history  of,  or  has  been 
misclassified  as  having  a  mental  or 
physical  impairment  that  substantially 
limits  one  or  more  of  major  life 
activities. 

(g)  Is  regarded  as  having  an 
impairment  means; 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  one  or  more  major  life  activities 
but  that  is  treated  by  another  person  as 
constituting  such  a  limitation; 

(2)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities  only  as  a 
result  of  the  attitudes  of  others  toward 
such  impairment,  or 

(3)  Has  one  of  the  impairments 
defined  in  paragraph  ld)(l)  and  (d)!2]  of 
this  definition  but  is  treated  by  another 
person  as  having  such  an  impairment. 

Elderly  family.  A  household  where 
the  tenant  or  co-tenant  is  at  least  62 
years  old  or  is  disabled  or  handicapped 
as  defined  in  this  section.  An  elderly 
family  may  include  a  personlsj  younger 
than  62  years  of  age  who  is  essential  to 
the  care  of  the  disabled  and/or 
handicapped  person's  care  and  well 
being.  (To  receive  an  elderiy  family 
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deduction,  the  elderly,  disabled  or 
handicapped  person  must  be  the  tenant 
or  co-tenant.) 

Eligible  tenants  or  cooperative 
members.  Elderly,  handicapped,  or 
disabled  persons  and  very  low-,  low-,  or 
moderate-income  households  or  any 
combination  thereof  as  planned  for  the 
project  and  shown  on  the  applicant's 
loan  resolution  or  loan  agreement  and 
who  meet  the  eligibility  requirements  of 
Exhibit  B  to  subpart  C  of  part  1930  of 
this  chapter.  In  the  case  of  cooperative 
housing  projects,  all  members  must  have 
a  very  low,  low,  or  moderate  income 
except  that  any  member  who  is 
admitted  as  an  eligible  member  of  tJie 
cooperative  may  not  subsequently  be 
deprived  of  his/her  membership  or 
tenancy  by  reason  of  no  longer  meeting 
the  income  eligibility  requirements  as 
outlined  in  Exhibit  C  of  subpart  A  of  this 
part  1944  (available  in  any  FmR\ 
office). 

Familial  status.  One  or  more 
individuals  (who  have  not  attained  the 
age  of  18)  being  domiciled  with: 

(1)  A  parent  or  another  person  having 
legal  custody  of  such  individual  or 
individuals;  or 

(2)  The  designee  of  such  parent  or 
other  person  having  such  custody,  with 
the  written  permission  of  such  parent  or 
other  person,  or  a  person  who  is 
pregnant  or  is  in  the  process  of  securing 
legal  custody  of  any  individual  who  has 
not  attained  the  age  of  18  years. 

Cains  or  profits.  For  the  purpose  of 
the  patronage  capital  refund,  gains  and 
profits  do  not  include  dividends  payable 
on  stock  which  is  nonvoting,  limited  as 
to  the  amount  of  dividends  that  can  be 
paid  thereon  and  limited  as  to 
liquidation  value  in  the  event  of 
corporate  dissolution. 

Croup  borne.  Housing  that  is  occupied 
by  elderly,  handicapped  or  disabled 
tenants  sharing  living  space  within  a 
rental  unit  in  which  a  resident  assistant 
may  be  required.  A  group  home  is 
generally  designed  as  a  single  household 
dwelling  but  can  be  a  multi-unit 
structure. 

Handicap.  See  definition  of  "Elderly. 

Household.  One  or  more  persons  who 
maintain  or  will  maintain  residency  in 
one  rental  or  cooperative  unit,  but  not 
including  a  resident  assistant  or  chore 
service  worker. 

Individual.  A  natural  person. 

Initial  operating  capital.  Cash  or  a 
pledge,  in  the  form  of  an  irrevocable 
letter  or  credit  to  provide  cash  to  pay  for 
costs  such  as  property  and  liability 
insurance  premiums,  fidelity  bond 
premiums  if  an  organization,  utility  hook 
up  deposits,  maintenance  equipment, 
movable  furnishings  and  equipment, 
printing  lease  forms  and  other  initial 


operating  expenses.  The  initial  operating 
capital  will  be  at  least  2  percent  of  the 
total  development  cost  of  the  project. 

Interested  parties.  Any  person  who 
has  or  will  have  a  pecuniary  interest  in 
the  project  or  activities  for  which  the 
applicant  is  seeking  assistance.  Persons 
with  a  pecuniary  interest  in  the  project 
or  activity  shall  include  but  not  be 
limited  to  any  developers,  contractors, 
and  consultants  involved  in  the 
application  for  assistance  under  this 
title  or  the  planning,  development,  or 
implementation  of  the  project  or 
activity.  Residency  of  an  individual  in 
housing  for  which  assistance  is  being 
sought  shall  not,  by  itself,  be  considered 
a  pecuniary  interest. 

Irrevocable  letter  of  credit.  Is  a 
commerical  banking  instrument  used  as 
an  unencumbered  and  standby  liquid 
asset  in  lieu  of  cash.  Guide  letter  1944- 
E-^  may  be  used,  and  a  copy  may  be 
obtained  from  any  FmHA  Field  Office. 

Limited  equity.  The  amount  of  funds 
which  have  accumulated  in  the 
cooperative  member's  partronage 
capital  account  and  as  further  described 
in  subpart  E  to  this  part  1944. 

Limited  partnership.  A  partnership 
consisting  of  one  or  more  general 
partners  who  are  jointly  and  severally 
responsible  for  conducting  the  business 
of  the  partnership,  and  one  or  more 
special  partners  contributing  cash  in  a 
specific  amount  as  capital  to  the 
common  stock,  who  are  not  liable  for 
the  debts  for  the  partnership  beyond  the 
hinds  contributed. 

Limited  profit  basis.  An  individual  or 
organization  applicant  who,  in  order  to 
obtain  interest  credit  assistance,  will 
agree  to  limit  the  amount  of  profit  to  be 
obtained.  Applicants  operating  on  this 
basis  will  be  permitted  to  receive  a 
return  on  their  initial  investment  in 
accordance  with  the  requirements 
outlined  in  S  1944.215  of  this  subpart. 
The  applicant  will  legally  obligate  itself 
to  regulate  rents,  charges,  rate  or  return, 
and  methods  of  operation. 

Low-income  household.  A  household 
having  an  adjusted  annual  income 
within  the  maximum  low-income  limit 
stated  in  Exhibit  C  of  Subpart  A  of  this 
part  1944  (available  in  any  FmHA 
office). 

Management  Reserve.  That  portion  of 
the  cooperative  occupancy  charge  which 
is  designated  for  payment  of 
professional  management  services. 

Manufactured  home  (unit).  A  dwelling 
unit  which  is  built  to  conform  with  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards  and 
Farmers  Home  Administration  (FmHA) 
thermal  requirements.  Manufactured 
homes  are  described  further  in  Exhibit  J 
of  subpart  A  of  part  1924  of  this  chapter. 


Manufactured  home  project.  A 
parcel(s)  of  land  located  in  the  same 
community  which  contain  two  or  more 
manufactured  home  units  one  each 
parcel  for  rental  or  cooperative  member 
occupancy  and  operated  under  one 
management  plan  with  one  loan 
agreement/resolution.  For  a  cooperative 
housing  project,  the  parcels  of  land  must 
be  in  the  same  neighborhood  and  in  a 
clustered  configuration. 

Maximum  debt  limit  (MDL).  The 
maximum  amount  that  FmHA  will  lend 
for  a  project  based  on  the  lesser  of 
appraised  value  or  total  development 
cost  multiplied  by  97  percent  for  a 
limited  profit  operation  or  102  percent 
for  a  nonprofit  operation. 

Member.  A  person  who  has  executed 
documents  pertaining  to  a  cooperative 
housing  type  of  living  arrangement  and 
has  committed  himself/herself  to 
upholding  the  cooperative  concept. 

Moderate-income  household.  A 
household  having  an  adjusted  annual 
income  within  the  maximum  moderate- 
income  limit  stated  in  Exhibit  C  of 
supart  A  of  this  Part  1944  (available  in 
any  FmHA  office). 

Modification.  Any  change  to  the 
public  or  common  use  areas  of  a 
building  or  any  change  to  a  dwelling 
unit  to  comply  with  handicap 
accessibility. 

Occupancy  agreement.  A  contract 
setting  forth  the  rights  and  obligations  or 
the  cooperative  member  and  the 
cooperative,  including  the  amount  of  the 
monthly  occupancy  charge  and  the  other 
terms  under  which  the  member  will 
occupy  the  housing.  An  example  of  the 
agreement  is  in  Exhibit  I  of  this  subpart. 

OCC.  The  Regional  Attorney  or  the 
Attorney  in  Charge  in  the  field  office  of 
the  Office  of  the  General  Counsel  (OGC) 
of  the  United  States  Department  of 
Agriculture. 

Organization.  A  private  nonprofit 
corporation,  profit  corporation, 
consumer  cooperative,  association. 
State,  or  local  public  agency,  trust, 
partnership,  or  limited  partnership. 

Other  government  assistance.  Any 
related  assistance  from  the  Federal 
Government,  a  State,  or  a  unit  of  general 
local  government,  or  any  agency  or 
instrumentality  thereof.  Such  related 
assistance  shall  include  but  not  be 
limited  to  any  loan,  grant,  guarantee, 
insurance,  payment,  rebate,  subsidy, 
credit,  tax  benefit,  or  any  other  form  of 
direct  or  indirect  assistance. 

Owner-builder.  A  qualified  builder- 
applicant  who  has  experience  and  has 
demonstrated  the  ability  and  capability 
to  build  a  RRH  project. 

Patronage  capital  refund.  Amounts 
received  by  the  cooperative  in  excess  of 
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operating  costs  and  expenses  which 
have  been  assigned  to  members' 
patronage  capital  accounts  each  year  of 
membership  in  the  cooperative. 

Pecuniary  Interest.  Financial  concern 
or  financial  gain. 

Private  nonprofit  corporation.  A 
corporation  which: 

(1)  Is  controlled  by  private  persons  or 
interests; 

(2)  Is  organized  and  operated  for 
purposes  other  than  making  gains  or 
profits  for  the  corporation  or  its 
members; 

(3)  Is  legally  precluded  from 
distributing  to  its  members  any  gains  or 
profits  during  its  existence;  and 

(4)  In  the  event  of  its  dissolution,  is 
legally  bound  to  transfer  its  net  assets  to 
a  nonprofit  corporation  of  a  similar  type 
or  to  a  municipal  corporation  which  will 
operate  the  housing  for  the  same  or 
similar  purposes. 

Project.  The  total  number  of  rental  or 
cooperative  housing  units  that  are 
operated  under  one  management  plan 
with  one  loan  agreement/resolution. 

Public  use  areas.  Interior  or  exterior 
rooms  or  spaces  of  a  building  that  are 
made  available  to  the  general  public. 

Resident  assistant.  A  person(s) 
residing  in  a  housing  unit  who  is 
essential  to  the  well-being  and  care  of 
the  elderly,  handicapped,  or  disabled 
person(s)  residing  in  the  unit  and  who  is 
not  related  by  blood,  marriage,  or 
operation  of  the  law  to  these  tenants  or 
members.  The  resident  assistant  is  not 
considered  to  be  part  of  the  household 
and  is  not  subject  to  the  eligibility 
requirements  of  a  tenant  or  member. 
The  resident  assistant  receives 
compensation  from  sources  other  than 
FmHA.  A  resident  assistant  is  not  a 
chore  service  worker  as  defined  in 
Exhibit  B  of  subpart  C  of  part  1930  of 
this  chapter. 

Rural  rental  housing.  Structures  in  a 
rural  area  which  are  or  will  be  suitable 
for,  and  available  to,  eligible  tenants  on 
a  rental  basis  for  dwelling  use.  The 
structures  may  include  related  facilities 
where  appropriate. 

Security  value.  The  present  market 
value  of  the  real  estate  offered  as 
security  for  the  loan  as  determined  by 
the  loan  approval  official  less  the 
unpaid  principal  balance  plus  past  due 
interest  on  any  other  liens  against  it. 
Other  liens  will  include  any  prior  liens 
and  Junior  liens  to  be  or  likely  to  be 
taken  or  subordinated  at  or  immediately 
after  loan  closing. 

Service  agreement.  A  written 
agreement  between  the  borrower  and 
the  congregate  or  group  home  service 
provider  detailing  the  specific  service  to 
be  provided,  the  cost  of  the  service  and 


length  of  time  the  service  will  be 
provided. 

Ser\'ice  plan.  A  written  plan 
describing  how  services  will  be 
provided  to  congregate  housing  or  group 
home  projects.  At  a  minimum,  the  plan 
must  specify  the  services  to  be  provided, 
the  frequency  of  the  services,  who  will 
provide  the  services,  how  tenants  will 
be  advised  of  the  availability  of 
services,  and  the  staff  needed  to  provide 
the  services. 

Subscription  agreement:  The  initial 
contract  between  the  prospective 
cooperative  member  and  the 
cooperative  specifying  the  terms  of 
application  for  membership  and  the 
amount  of  the  membership  fee 
contributed  by  the  member.  An  example 
of  the  agreement  is  in  Exhibit  I  of  this 
subpart. 

Very  low-income  household.  A 
household  having  an  adjusted  annual 
income  within  the  maximum  very  low- 
income  limit  stated  in  Exhibit  C  of 
subpart  A  of  this  part  1944  (available  in 
any  FmHA  office). 

40.  Section  1944.211  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  introductory  text  of 
paragraph  (a)(2).  (a)(5)(ii),  (a)(5)(v)(A), 
(a){5)(v)(D),  the  introductory  text  of 
paragraph  (a)(6),  the  introductory  text  of 
paragraph  (a)(10)(i),  by  redesignating 
paragraphs  (a)(ll)  and  (a)(12)  as  (a)(12) 
and  (a)(13),  and  by  adding  new 
paragraph  (a)(ll)  to  read  as  follows: 

§  1944.21 1    EHgibHity  r«qutrement». 

(a)  Eligibility  of  applicant.  To  be 
eligible  for  an  RCH  or  RCH  loan,  the 
applicant  must: 

•  •        •        *        • 

(2)  With  the  exception  of  a  State  or 
local  public  agency,  be  unable  to  obtain 
the  necessary  credit  from  private  or 
cooperative  sources  on  terms  and 
conditions  that  allow  the  establishment 
of  rent  or  occupancy  charges  within  the 
payment  ability  of  eligible  tenants  or 

members. 

•  •        •        •        • 

(5)  •  *  * 

(ii)  The  amount  of  the  RRH  or  RCH 
loan  against  the  property  will  not 
exceed  the  estimated  market  value 
determined  in  accordance  with  subpart 
B  of  part  1922  of  this  chapter  (available 

in  any  FmHA  office). 

•  •        •        ♦        • 

(V)*  *  * 

(A)  Not  restrict  the  right  to  foreclose 
the  RRH  or  RCH  mortgage  or  to  transfer 

the  lease. 

«        *        •        •        * 

(D)  Permit  the  borrower,  in  the  event 
of  default  or  inability  to  continue  with 
the  lease  and  the  loan,  to  transfer  the 


leasehold,  subject  to  the  RRH  or  RCH 
mortgage,  to  a  transferee  with  the 
assumption  of  the  RRH  or  RCH  debt. 

•  •  «  •  • 

(6)  Have  or  be  able  to  obtain  the 
initial  operating  capital  and  other  assets 
needed  for  a  sound  loan.  Loans  made  to 
nonprofit  organizations,  consumer 
cooperatives,  and  to  State  or  local 
public  agencies  may  include  up  to  2 
percent  of  the  development  cost  for 
initial  operating  expenses. 
•        •        •        •        • 

(10)  •  •  * 

(i)  If  operating  in  one  community  and 
its  trade  area,  meet  the  following 
additional  requirements  for  an  RRH 
loan: 
.        ♦        ♦        •        • 

(11)  In  the  case  of  a  cooperative: 
(i)  Each  member  must  be  limited  to 

one  vote  in  the  affairs  of  the 
Cooperative. 

(li)  The  number  of  directors  must  not 
be  less  than  5,  or  whatever  is  allowable 
under  State  law. 
«        •        *        •        « 

41.  Section  1944.212  is  amended  by 
revising  the  introductory  text,  by 
redesignating  paragraphs  (k)  through  (o) 
as  paragraphs  (1)  through  (p),  by  adding 
a  new  paragraph  (k).  by  revising  the 
introductory  text  of  paragraph  (b)(6), 
(b)(6)(iii),  (b)(7)(ii)  and  (lii),  (d)(2),  (e)(2), 
(g),  (o).  and  (p).  to  read  as  follows: 

§1944.212    LoanpurposM. 

RRH  and  RCH  loans  may  be  made  to 
qualified  applicants  to: 

*  •        •        •        ♦ 

(b)  •  •  • 

(6)  When  the  downtown  location  of  a 
rehabilitation  project  dictates  such,  a 
portion  of  the  structure  (such  as  part  of 
the  ground  Hoor  and  basement)  can  be 
designated  for  commercial  use  on  a 
lease  basis  Loan  funds,  however, 
cannot  be  used  to  finance  any  cost 
associated  with  the  commercial  space. 
In  order  to  determine  the  correct  loan 
amount  for  the  residential  portion  of 
such  a  structure,  the  following 
guidelines  will  apply: 

*  «        •        *        • 

(iii)  The  costs  which  cannot  be  easily 
and  appropriately  isolated  (such  as  the 
cost  associated  with  repair  or 
renovation  of  a  boiler,  the  value  of  the 
structure  "as  is."  and  certain  mechanical 
or  electrical  components  that  will 
benefit  both  commercial  and  residential 
tenants  or  members  will  be  prorated 
between  the  two  uses  based  on  the 
percentage  of  equipment  load 
(example — centra!  boiler  or  air 
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conditioniaf )  which  would  b«  necessary 
for  each  portioa  of  the  klnict«re. 

•  *        •        ft        • 

(7)  •  •  • 

(ii)  Th«  proposed  ust  of  ihe  leased 
space  has  a  mutually  supportive 
relationship  to  the  needs  of  tiie 
residential  tenants  or  member  and  to  the 
use  of  the  residential  portion  of  the 
structure. 

(iii)  Tba  terms  of  the  lease  u)d.  the 
proposed  use  of  the  leased  space  do  not 
jeopardize  the  interests  of  the  tenants  or 
members  of  the  project  or  the  continued 
use  of  the  residential  portion  of  the 
structure. 

•  t        *        •        » 

(d)  '  *  • 

(2)  The  facilities  are  provided  for  the 
exclusive  use  of  the  project  or  funds  are 
limited  to  Ihs  prorated  part  of  the  total 
cost  of  the  facility  according  to  the  use 
and  benefits  to  the  project.  The 
applicant  will  agree  in  writing  to  the 
application,  as  extra  payments  or;  the 
loan,  of  any  subsequent  colIectiQQ  by 
the  borrower  from  other  users  or 
beneficiaries  of  the  facility. 
t        t        •        •        • 

(er** 

(2)  Recreatfon  center  when  the  project 
is  Farg»  enough  to  justify  tf>e  fadlity.  In 
all  projecta,  patsfve  recreatfon  (such  as 
outdoor  aeetingj  for  elderfy  rental 
projects  and  active  facilities  (such  as  tot 
lote)  for  Eamfly  prajects  will  be 
provided. 

•  •        •        •        • 

[g)  Purchase  and  install  ranges, 
refrigerators,  drapes,  drapery  rods  and 
clothes  washers  and  dryers.  Laundry 
facilities  are  required  in  all  projects  and 
clothes  washers  and  dryers  should  be 
provided  in  a  central  Laundry  room. 
Normalty,  a  minimoni  of  one  washer  and 
dryer  shoald  b«  proTided  for  every  ft  to 
12  ttihta  in  a  proiect  Clothes  washers 
and  drycn  asay  not  be  installed  in 
individual  anits  if  the  installation  is  not 
customary  in  the  area  for  the  size  erf 
project  and  type  of  housing  involved.  In 
any  case,  both  central  and  individual 
laundary  iacilitiea  will  not  be  provided 
in  a  single  project. 

•  t         •         *         • 

(k)  Provide  loan  funds  to  pay  for  the 
cost  of  educational  programs  for  the 
board  of  directors  both  before  and  after 
incorporation  of  the  cooperative. 

•  *         t         t         • 

io)  Contract  demoostration  projects 
involving  innovative  housing  units  and 
syBtema  which  do  not  oaeet  existing 
published  standards,  rules,  reguiatioos, 
or  policies,  but  do  meet  the  intent  of 
providing  decent,  safe,  and  sanitary 
rural  housing.  Only  the  Administrator 


may  authorize  loan  funds  to  be  used  for 
this  purpose. 

(p)  Finance  the  conversion  of  section 
502  units  in  inventory  to  a  section  515 
project,  in  accordance  with 
requirements  of  this  subpart  and  subpart 
C  of  part  1955  of  this  chapter.  Loans  for 
this  purpose  can  be  made  only  to  public 
agencies  and  pnvate  nonprofit 
organizations.  Units  should  be  repaired 
or  rehabilitated  prior  to  conversion  to 
section  515  housing.  To  faolitate  a 
cooperative's  self- maintenance  plaa  the 
use  of  5QZ  inventory  bouse*  will  be 
considered  o0ly  tf  the  units  are  located 
in  the  same  subdivision  and  in  a 
clustered  configuration. 

42.  Section  1944.213  is  amended  by 
revising  paragraph  (a),  introductory  text 
of  paragraph  [b)  and  paragraphs  (b)(1) 
and  (c)(2)  to  read  as  follows, 

S  1 944.2  T3    Umttatlons. 

(a)  Loan  limits.  The  Department  of 
Housing  and  Urban  development 
Reform  Act  of  198a  Public  Law  101-235 
requires  that  the  Secretary  certify  that 
assistance  provided  any  housing  project 
is  not  more  than  is  necessary  to  make 
the  project  affordable.  Pursuant  to  this 
Act  the  applicant  must  discJose,  with  the 
preapplrcation  package,  other 
Government  assistance  as  defined  in 

§  1944.250  of  this  subpart  proposed  for 
the  project.  The  aggregate  amount  of 
assistance  with  be  taken  into  account 
when  determining  the  FmHA  loan 
amount  to  be  granted.  Exhibits  A-7  and 
A-9  provide  for  required  documentation 
regarding  assistance  being  sought  for 
the  proposed  project.  Additionally.  SF 
424.2.  "Application  for  Federal 
Assistance  (for  Construction)."  requires 
that  the  applicant/entity  disclose  all 
assistance  being  sought. 

(b)  Stafe  Director's  loan  limitation. 
The  amount  of  the  RRH  loan(s)  on  each 
project  is  Hmited  to  the  maximum 
amount  of  the  state  Director's  loan 
approving  authority  unless  the  National 
Office  provides  prior  written 
authorization.  All  RCH  loans  will 
require  National  Office  authorization. 
To  request  authorization,  the  state 
Director  must  submit  the  preapplication, 
detailed  information  of  the  need  and 
market  for  the  project,  and  his/her 
recommendations.  This  must  be  done 
before  Form  AD-622,  "Notice  of 
Preapplication  Review  Action,"  or  any 
other  notice  is  given  to  the  applicant 
indicating  that  the  loan  has  been 
determined  eligible.  Additional  RRH 
loans  to  the  same  applicant  entity  may 
be  made  on  the  same  or  contiguous  site 
without  regard  to  this  limitation  if  the 
previous  project  is  completed  and  is 
being  successfully  operated.  A  clear 
market  demand  must  be  evidenced  for 


any  additional  anits  to  be  provided. 
Each  loan  will  also  be  subject  to  the 
foUowing  additional  requirements: 

(1)  For  nonprofit  corporations, 
consumer  cooperahves.  and  State  or 
local  public  agencies,  the  amount  of  the 
loan(s)  will  be  limited  to  the 
development  cost  or  the  security  vahre 
of  each  project,  whichever  rs  less,  plus 
the  2  percent  initial  operating  capital 
and/or  the  relocation  costs  incurred  as 
indicated  in  §  1944.215(w)  of  this 
subpart. 

•        •        *        *        « 

(c)-  •  * 

(2)  Commercial  facilities  except 
essential  service-type  facihties  for 
tenants  or  members  when  such  facilities 
are  not  conveniently  available. 

«        •        •        •        * 

43.  Section  1944.215  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  paragraph  (a)(a).  the 
introductory  text  of  paragraph  (bKl), 
paragraphs  (h)(l)(ii).  (bK2).  the 
introductory  text  of  paragraph  (b)(3). 
paragraphs  (b)(3Mu),  (b)(6).  (e).  (f)(3).  by 
redesignating  paragraphs  (g)  through  (u) 
as  (j)  through  (x),  by  adding  new 
paragraphs  (g]k  (h).  and  (i).  by  revising 
newly  redesignated  paragraphs  (i)(2), 
(j)(3),  and  (i)(4).  the  introductory  text  of 
newly  redesignated  paragraph  [\\  newly 
redesignated  paragraphs  (m),  (r).  (8)^3), 
the  introductory  text  of  newly 
redesignated  paragraph  (s)(5),  newly 
redesignated  paragraphs  (s)(6)(i). 
(s)(6)(iii).  (sK6)(iv).  (u).  (w).  and  (x)(l)  to 
read  as  follows: 

91944Jt5    Special  conditiona.  | 

(a)  Cost  containment.  To  help  assure 
low  affordable  rental  and  occupancy     i 
rates,  projects  must  be  economical  in     ' 
construction  and  not  of  elaborate  design 
or  materials.  Cost  containment  is  not  to 
be  interpreted  as  accepting  poor  design 
or  cheap  construction.  Projects  must 
provide  the  features  and  amenities 
necessary  for  the  lifestj-Ies  of  the 
tenants  and  members.  Consideration 
must  be  given  to  the  cost/benefit  ratio 
when  evaluating,  recommending  or 
requiring  specific  design  features  or 
construction  techniques.  The  following 
guidelines  should  be  followed  when 
developing  projects: 
«        •        *        *        • 

(8)  When  evaluating  projects,  life 
cycle  costs  will  be  considered.  These 
costs  include:  Initial  costs,  future 
replacement  costs  and  operation  and 
maintenance  costs.  The  economic  lives 
of  alternative  designs  and  materials  will 
be  considered.  Reductions  in  initial 
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costs  may  result  in  higher  life  cycle 

costs. 

*        *        •        •        * 

(b)  •  *  • 

(1)  Be  economically  constructed  and 
not  of  elaborate  design  or  materials.  All 
new  construction  will  conform  with  the 
applicable  development  standards  of 

1 1924.5(d)(1)  of  subpart  A  of  part  1924 
of  this  chapter.  As  a  general  rule,  the 
gross  square  foot  living  area  of  new 
units  and  related  facilities  to  be 
constructed  with  loan  funds  will  be 
within  the  ranges  listed  below.  Living 
area  does  not  include  outdoor  storage 
space  when  unfinished  or  space  for 
heating  and  cooling  equipment. 
«        *        •        *        * 

(ii)  In  townhouse  units  where  living 
area  is  on  two  floor  levels  of  the  unit, 
the  maximum  gross  square  footage  of 
living  area  may  be  exceeded  by  up  to  70 
square  feet,  but  only  to  the  extent 
necessary  to  accommodate  interior 

stairways. 

.        *        *        «        t 

(2)  Consist  of  multi-unit  type  housing 
with  two  or  more  units  and  appropriate 
related  facilities  except  for  the 
conversion  of  section  502  inventory 
housing  as  covered  in  §  1944.212(o)  of 
this  subpart,  manufactured  homes  and 
group  homes.  Single  family  structures 
may  be  considered  for  cooperative 
housing  projects  if  economically 
feasible.  Group-type  single  household 
dwellings,  if  financed,  must  meet  the 
following  requirements; 

4  •  •  4  • 

(3)  Be  residential  in  character  and  be 
designed  to  meet  the  needs  of  eligible 
tenants  or  members.  Generally, 
structures  should  not  be  more  than  three 
stories  high.  However,  low-rise 
structures  with  elevators  can  be 
considered  when  the  following 
conditions  exist: 

•         •         •         •         • 

(ii)  Land  costs  are  such  that  one-  to 
three-story  construction  would  result  in 
a  unit  cost  and  rental /occupancy  rates 
in  excess  of  what  eligible  tenants  and 
members  can  afford. 
«        *        *        *        • 

(6)  Meet  the  needs  of  handicapped 
tenants  in  rental  projects.  At  least  5 
percent  of  the  units  in  the  project  or  one 
unit,  whichever  is  greater,  must  be 
accessible  to  or  adaptable  for  physically 
handicapped  persons.  The  percentage  of 
the  units  provided  may  be  modified  if  an 
applicant  shows,  through  information 
obtained  from  a  State,  local  or 
independent  agency  or  organization 
serving  handicapped  people,  that  a 
different  percentage  of  accessible  or 
adaptable  units  is  appropriate. 


However,  at  least  one  accessible  unit 
will  be  provided.  Adaptable  units  must 
be  constructed  in  accordance  with  the 
Uniform  Federal  Accessibility 
Standards,  sections  4.34.3  through  4.34.6. 
•        *        •        •        • 

(e)  Refinancing  loans.  Each  borrower, 
except  those  borrower(8)  whose  loans 
were  made  pursuant  to  contracts 
entered  into  on  or  after  December  15, 
1989,  must  agree  to  refinance  the  unpaid 
balance  of  the  loan  when  requested  by 
the  Agency.  The  rates  and  terms  of  the 
refinanced  loan  must  be  considered 
reasonable  by  the  Agency  to  enable  the 
borrower  to  offer  the  units  to  eligible 
tenants  and  members  at  rates  within 
their  payment  ability.  The  refinancing  of 
a  loan  must  comply  with  the  restrictions 
indicated  in  S  1944.236(b)(5)  of  this 
subpart  and  subpart  F  of  part  1951  of 
this  chapter. 

(H*  *  * 

(3)  Form  FmHA  1944-35,  "Loan 
Resolution  for  an  RRH  Loan  to  a 
Broadly  Based  Nonprofit  Corporation  or 
RRH  Loan  to  a  Profit  Type  Corporation 
or  RRH  Loan  to  a  Profit  Type 
Corporation  Operating  on  a  Limited 
Profit  Basis  or  RCH  Loan  to  a  Nonprofit 
Cooperative  Corporation." 

(g)  Cooperative  management 
Consideration  must  be  given  to  the 
special  conditions  of  a  cooperative 
housing  structure  concerning 
management.  The  following  forms  of 
management  will  be  recognized  for 
cooperative  housing. 

(1)  Self-management.  The  primary 
management  objective  for  small  housing 
cooperative.  To  achieve  this,  education 
and  training  efforts  should  be  an  on- 
going part  of  their  early  years  of 
operation.  Accordingly,  modest 
educational  costs  will  be  permitted  in 
the  budget  as  a  subheading  under 
management  expenses.  It  is  understood 
that,  in  the  beginning,  it  may  be 
necessay  to  obtain  some  outside 
services,  such  as  a  bookkeeper.  If  so. 
then  partial  self-management  can  be 
considered.  It  will  be  necessary  for  a 
qualified  nonmember  (individual  or 
organization)  to  advise  the  board  during 
the  formative  years  of  the  cooperative. 
Exhibits  E  and  F  to  this  subpart  will  be 
used  as  a  guide  for  determining  the 
qualifications  of  the  adviser. 

(2)  Partial  self  management.  Certain 
management  and/or  supervisory 
ser\'ice8  contracted  from  a  technical 
service  organization,  housing  authority, 
or  management  firm,  etc.  If  this 
additional  assistance  does  not  enable 
the  cooperative  to  manage  itself,  then 
the  ultimate  solution  will  have  to  be 
contract  management. 


(3)  Contract  management 
Professional  services  contracted  for  the 
day-to-day  supervision  of  cooperative 
operations  The  board  of  directors 
would  develop  the  policies  which  would 
then  be  administered  by  the 
management  agent. 

(h)  Cooperative  membership  fee. 
Cooperative  housing  is  a  form  of 
homeownership.  In  order  to  promote  a 
commitment  from  prospective  members, 
cooperatives  will  require  a  membership 
fee.  The  membership  fee  established  by 
the  board  of  directors  will  be  equal  to 
one  month's  occupancy  charge.  Once  the 
fee  has  been  established,  that  amount 
will  be  uniformly  applied  to  all 
members.  Members  unable  to  pay  a 
cash  membership  fee  should  be 
permitted  to  make  monthly  payments 
without  interest,  until  the  membership 
fee  is  paid;  however,  a  cash  payment  of 
at  least  $25  should  be  required  at 
occupancy.  The  period  of  payment  on 
the  membership  fee  should  not  exceed 
12  months. 

(i)  Membership  limited  equity.  (1) 
RCH  loans  will  only  be  made  to 
cooperatives  which  limit  the 
accumulation  of  equity.  The  limitations 
are  designed  to  maintain  unit 
availability  for  low-income  people.  In 
addition,  all  prospective  members  must 
have  received,  prior  to  becoming  an 
actual  member,  a  statement  of  the 
objectives  of  the  cooperative,  debts  and 
a  declaration  describing  limited  equity 
and  what  it  will  mean  to  them.  Exhibit  H 
of  this  subpart  will  be  used  for  this 
purpose.  Limited  equity  is  further 
described  in  What  is  Cooperative 
Housing?  Which  is  to  be  given  to 
prospective  members. 

(2)  Inflation  equity  which  accrues  on 
cooperative  property  is  not  considered 
part  of  members'  limited  equity  and  will 
not  be  taken  from  the  project  when  a 
member  vacates  the  project. 

(2)  RA  may  be  provided  to  eligible 
tenants  and  members  in  eligible  projects 
in  accordance  with  Exhibit  E  to  subpart 
C  of  part  1930  of  this  chapter. 

(3)  At  least  95  percent  of  RA  units 
available  for  newly  constructed  projects 
must  be  used  to  assist  ver\-  low-income 
tenants  and  members.  Up  to  5  percent 
can  be  used  for  low-income  tenants  and 
members 

(4)  Cooperative  members  must  have 
sufficient  incomes  to  pay  their 
management  reserve  charge.  RA  will  not 
be  used  for  this  purpose.  Management 
reserve  charge  is  further  described  in 
Exhibit  A  to  this  subpart. 

•         •         •         •         • 

(1)  Eligibility  for  occupancy.  Loans 
will  be  made  on  the  basis  of  the  housing 
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being  occupied  by  eligible  teoants  and 
mejaban  aa  defeined  in  }  1344^305  of 
this  subpart.  Eligible  tenants  aod 
members  miut  meet  the  rei)Drreflienls  of 
Exhibit  B  of  subp&rt  C  of  part  1330  of 
this  chapter. 

•  •        •        •        fr 

(m)  Tenonl  and  member  cerUfka lion. 
Intitial  certiftcationand  recertif  teat  ions 
will  be  executed  on  Form  FmHA  1944-8. 
"Tenant  Certification."  in  accordance 
with  Exhibit  B  to  subpart  C  of  part  1330 
of  this  chapter. 
«        •        •        •        ft 

(r)  Nationa}  flvod  insurance.  The 
provisions  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  by 
the  Flood  Disaster  Protection  Act  of  1973 
and  Executive  Order  11968,  are 
applicable  to  FmHA  autbtkntiea 
permitting  financing  of  hoBswig  now 
located  in,  or  to  be  located  iiv  speual 
flood  or  mudslideprooc  areas  a 
desigBaled  by  the  Federal  Emergency 
Management  Atfaninistration  |FEMA). 
Subpart  B  of  part  B  of  part  1806  of  this 
chapter  (FmHA  histruction  428.2}  artd 
subpart  G  of  part  1940  of  this  chapter 
will  apply. 

(s)  *  •  * 

(3)  Except  as  otherwise  permitted  by 
paragraph  (s)(6l  of  this  section,  housing 
proiectj  must  be  located  m  residential 
areas  as  part  of  estabb&hed  rural 
commumties  where  essential  public 
facilities  (such  as  schools,  hospitals  aiui 
generally  central  water  and  sewer 
systems),  and  services  (such  as 
shopping.  medicaL  and  pharmaceuticul) 
are  readily  available  in  close  and 
convenient  proximity  to  the  site.  Public 
facilities  and  services  must  be  adequate 
to  support  the  needs  of  the  tenants  and 
members  and  the  housing  project  (See 
FmHA  Instruction  1992-B.  5  1922.55  of 
this  chapter ) 

•  *        t        •        • 

[5]  Noncontigous  rental  sites. 

•  •  •  *  • 

(6)  •  •  * 

(i)  Essential  public  facilities  (such  as 
schools,  hospitals  and  generally  central 
water  and  sewer  systems)  and  services 
(such  as  shopping,  medical  and 
paharmaceulical)  must  be  readily 
available  in  close  and  convenient 
proximity  to  the  site  and  must  be 
adequate  to  support  the  needs  of  the 
tenants  and  members  and  the  housing 
proiect. 

*  •  •  •  • 

(ill)  Evidence  must  be  presented  from 
the  local  governing  body  vehfjrrng  that 
the  community  has  adopted,  through 
resolution  or  other  off>cial  act.  the 
community  development  and  housinjg 
plan  referenced  in  paragraph  (s)(&)(ii)  of 
ttiis  section.  A  copy  of  ihe  adopted  plan 


should  be  made  available  to  FmHA. 
While  it  is  not  necessary  that  the 
downtown  redeveiopmenl/revitalizatton 
area  be  formally  designated  as  an  urban 
renewal  or  other  siimlar  area,  evidence 
supporting  a  local  determination  that  the 
downtown  business  area  meets  the 
criteria  established  in  the  community 
development  and  housing  plan  must  be 
maintained  in  the  locality's  records. 
Documentation  received  from  the  focal 
governing  body  must  also  identify  the 
site  or  structure  involved  in  the 
applicant's  proposal  as  part  of  or 
essential  to  the  downtown 
redevelopmenf/revitallzation  area. 

(iv)  Evidence  must  be  presented  to 
FmHA  verifying  the  intended 
commitment  of  public  and  private 
resources  which  will  be  available  for 
completing  any  other  integrally  related 
redevelopment/revitalization  activities 
being  undertaken  in  the  downtown 
business  area  along  with  the  applicant's 
proposed  project. 

«  «  «  *  • 

{\i}  Concurrence  with  construction 
contracts.  A  construction  contract 
between  the  borrower  and  contractor 
for  development  of  a  project  will  contain 
a  provision  \hM  it  is  not  in  full  force  and 
effect  until  the  Slate  Director  concurs  in 
writing  in  the  form,  content  and 
execution  of  the  contract.  Before  loan 
closing  or  before  the  start  of 
construction,  whichever  occurs  first,  the 
State  EMrector  or  his/her  delegate  will 
concur  with  the  contract  form,  content 
and  execution  by  including  the  following 
paragraph  at  the  end  of  the  contract: 
*         ft        •         •         * 

(w)  Unifonn  Relocation  Assistance 
and  Reai  Pntperty  Acquisition  Act  of 
1970.  Public  bodies  and  agencies  which 
have  the  power  of  eminent  domain  and/ 
or  condemnation  must  comply  with  the 
requirements  of  this  Act.  The  applicant 
must  provide  assistance  for  relocation  of 
displaced  persons  from  a  site  on  which 
a  project  will  be  located.  FmHA  loan 
funds  may  be  increased  over  and  above 
the  appraised  value  of  the  property  to 
cover  costs  incurred  in  the  relocation  of 
displaced  persons.  Until  instructions  are 
published  by  the  Nationa)  Office,  the 
Department  regulations  found  at  part  21 
of  this  title  should  be  followed  and  the 
National  Office  should  be  consulted  for 
guidance  in  developing  an  RRH  or  RCH 
loan  for  a  project  affected  by  this  Act. 
Generally,  if  there  are  alternative  sites 
of  equal  quality  which  meet  the 
Agency's  requirements,  the  site  with  the 
least  relocation  impact  will  be  selected. 

(X)  •  •  • 

(1)  As  evidence  of  market  feasibility, 
an  applicant  that  proposes  a  project 
which  is  expected  to  use  FmHA  R.^ 


units  will  or>ly  be  reqaired  to 
demonstrate  that  a  market  exists  for 
tenants  or  members  eligible  for  the  RA. 

•  •  •  *  * 

44.  Section  1944.221  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to 
read  as  follows; 

§  1944.221    SMUtity. 

{a)*-» 

(1)  A  second  mortgage  will  be  taken 
on  a  site  developed  with  prior  loan(aI 
when  a  subsequent  loan  is  made  to 
complete  or  finish  out  units  on  the  site 
or  when  a  second  initial  loan  is  made  to 
develop  units  on  a  contiguous  site. 
•        •        «        ft        • 

(b)  Fiiwncing  statement.  To  secure  tht; 
FmflA  loan,  each  borrower  will  execute 
Form  FmHA  440-25,  "Financing 
Statement,"  and  a  security  agreement  at 
loan  closing  pledging  all  revenue  from 
the  housing  project.  This  includes  any 
Fml  1 A  RA  payments  State  or  private  RA 
payments  and/or  rent  or  occupancy 
payments. 
ft        ft        ft        ft        ft 

45.  Section  1944.222  is  amended  by 
revising  paragraphs  (a),  (b)(1),  fd),  (f), 
(k)(l)  to  read  as  follows; 

§  1 944.222    Technical,  legat  and  ottter 
services. 

(a)  Appraisals.  When  real  estate  is 
taken  as  security,  the  property  will  be 
appraised  without  regard  to  such  factors 
as  race,  color,  religion,  sex,  handicap, 
marital  or  familial  status,  or  National 
origin,  and  it  is  unlawful  to  use  an 
appraisal  where  the  person  knows,  or 
reasonably  should  know,  that  the 
appraiser  improperly  took  into 
consideration  the  factors  indicated 
above.  Appr'isais  for  FmHA  will  be 
done  by  the  multiple  housing  appraiser 
or  a  designated  contract  apprai.ser 
authorized  to  make  real  estate 
appraisals.  If  security  involves  two  or 
less  units,  the  property  will  be  appraised 
under  subpart  C  of  part  1922  of  this 
chapter.  For  security  involving  more 
than  two  units,  the  appraisal  will  be 
made  under  subpart  B  of  part  1922  of 
this  chapter  (available  in  any  FmHA 
office).  Form  FmHA  1922-7,    Appraisal 
Report  for  Multi-Unit  Housing,"  will  be 
completed  to  show  the  depreciated 
replacement  value  of  all  the  buildings 
existing  or  to  be  constructed  on  the 
property  to  be  taken  as  security. 

(b)  •  *  • 

(1)  Housing  and  related  facilities  will 
be  planned  and  developed  in 
accordance  with  subparts  A  and  C  of 
part  1924  of  this  chapter.  The  housing 
will  be  designed  to  meet  the  needs  of  the 
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types  of  persons  who  will  likely  occupy 


(d)  Compliance  with  Federal.  State 
and  local  codes,  regulations  and 
ordinances.  Planning,  construction  and 
operation  of  housing  financed  with  an 
RRH  or  RCH  loan  will  conform  with 
applicable  laws,  ordinances,  codes  and 
regulations  (including  any  licensing 
required  governing  such  matters  as 
construction,  heating,  plumbing, 
electrical  installation,  fire  prevention, 
health,  sanitation,  use  and  occupancy). 
ft        ft         ft         •         • 

(f)  How  to  apply  for  a  rural  rental  or 
rural  cooperative  housing  loan.  Exhibit 
A  may  be  used  as  a  guide  for  applicants 
applying  for  loans.  ELxtra  copies  may  be 
obtained  from  FmHA. 
ft        ft        *        *        * 

(k)  *  •  • 

(1 )  The  provisions  of  subpart  A  of  part 
1924  of  this  chapter  pertaining  to  surety 
bonds  are  applicable  to  RRH  and  RCH 
loans.  When  interim  financing  is  used 
during  the  construction  period,  the 
decision  concerning  whether  or  not  to 
require  surety  bonds  is  the  interim 
lender's.  If  the  interim  lender  decides 
not  to  require  surety  bonds,  a  bond 
waiver  is  not  required  from  the  National 
Office. 

*  «  *  *  • 

46.  Section  1944.223  is  amended  by 
revising  the  section  heading  and  the 
introductory  text,  the  introductory  text 
of  paragraph  (a),  and  the  introductory 
text  of  paragraph  (e)(2)  to  read  as 
follows; 

§  1944.223    Supptefnental  requirements  ior 
manufactured  home  project  development 

This  section  includes  additional 
provisions  that  apply  to  the  making  of 
loans  for  manufactured  home  rental  and 
cooperative  project  development.  This 
section  will  apply  in  addition  to  all  other 
applicable  requirements  contained 
elsewhere  in  this  subpart.  All  references 
in  this  subpart  to  projects  and  housing 
for  rent  to  eligible  tenants  will  also 
mean  the  rental  of  sites  with 
manufactured  homes  within  a  rental 
project  development. 

(a)  Eligible  projects.  When  a  loan  is 
closed  on  a  manufactured  home  project, 
Ihe  borrower  will  have  constructed  and 
completed,  pursuant  to  a  commitment 
given  in  accordance  with 
§  1944.235(c)(2)  of  this  subpart,  such 
project  designed  principally  for  rental  or 
cooperative  use  for  manufactured 
homes,  and  conforming  to  the 
development  installation  and  set-up 
requirements  of  Exhibit  J  to  subpart  A  of 
part  1924  of  this  chapter. 


(e)  *  •   * 

(2)  Manufactured  home  projects  will 
be  designed  to  provide  for  a  desirable 
residential  environment.  Innovative  and 
imaginative  design  is  encouraged. 
Stylized  patterns  and  monotony  will  be 
avoided.  All  property  improvements  will 
relate  to  the  individual  characteristics  of 
the  land.  The  project,  including 
structures,  streets,  and  all  site 
improvements,  should  be  harmoniously, 
efficiently  and  conveniently  arranged  in 
relation  to  the  topography  and  the  shape 
of  the  property. 
«         ft        ft        ft        * 

47.  Section  1944.231  is  amended  by 
revising  the  introductory  text,  the 
introductory  text  of  paragraph  (a)(5). 
(a)(9)(i)(C),  the  introductory  text  of 
paragraph  (b)(3).  (b)(5)(i).  (b)(5){ii). 
{C)(2).  and  (c)(3)(i)  to  read  as  follows: 

§  1944.231    Ppocesatng  preapptJcattons. 

Preapplications  will  be  processed  in 
accordance  with  this  section  to  assure 
that  loan  funds  are  used,  to  the  extent 
possible,  to  provide  housing  for  eligible 
persons  in  need  of  adequate  housing. 
Preapplicafion  information  is  used  to 
determine  the  applicant's  eligibility, 
project  feasibility  and  priority  for 
available  funds,  thereby  eliminating 
proposals  which  have  little  or  no  chance 
for  funding  in  the  near  future. 
Information  necessary  in  a 
preapplication  consists  of  SF  424.2, 
"Application  for  Federal  Assistance  (For 
Construction),"  and  all  additional 
information  and  material  outlined  in 
Exhibit  A-7.  Preapplications  should  be 
filed  in  the  FmHA  District  Office. 

(a) •   •   • 

(5)  Processing  of  loan  requests  within 
annual  allocations  will  be  based  on  the 
priority  points  received.  The  ranking 
criteria  will  not  apply  to  cooperative 
housing  proposals.  RCH  preapplications 
will  be  handled  in  accordance  with 
paragraph  (b)(3)  of  this  section. 
•        •        *        •        • 

(9)  •   •    • 

(i)*    •   * 

(C)  Selected  preapplications  in  excess 
of  the  District  Director's  approval 
authoritv  and  all  RCH  preapplications 
will  be  s'ubmitted  to  the  State  Office  for 
review.  The  applicant  will  be  notified  in 
writing  of  this  action, 
ft         ft        ft         ft        ft 

(b)  •  •  * 

(3)  Selected  preapplications  that 
exceed  the  State  Director's  approving 
authority  will  be  sent  to  the  .National 
Office  for  evaluation,  authorization  and 
guidance.  All  cooperative  housing  loan 
preapplications.  regardless  of  the 
amount,  are  to  be  submitted  to  the 
National  Office.  Funding  for  RCH  loans 


will  be  handled  in  accordance  with 

subpart  L  of  part  1940  of  this  chapter. 

When  preapplications  arc  submitted  to 

the  National  Office,  the  following 

information  must  be  included  in  thp 

submission; 

ft.         ft        ft        ft 

(5)  *    •   * 

(i)  After  reviewing  the  priority  rating 
of  the  RRH  preapplication.  the  State 
Director  should  rank  and  record  the 
points  earned  on  Form  FmHA  1905-11. 
This  form  will  be  maintained  in  the 
State  Office. 

(ii)  The  State  Director  will  select  the 
highest  ranking  RRH  preapplications  up 
to  the  prescribed  processing  levels  for 
the  State  Applicants  having  eligible 
preapplications  that  do  not  rank  high 
enough  and  future  applicants  having 
eligible  preapplications  will  be  notified 
through  the  District  Office,  using  Form 
AD-622,  of  their  eligibility  but  advised 
that  processing  priorities  and  current 
funding  levels  will  not  permit  further 
processing  of  their  preapplications  at 
this  time.  These  preapplications  will  be 
ranked  numerically  based  on  their 
rating.  As  applications  are  approved, 
withdrawn  or  rejected  and/ or  annual 
allocations  increased  which  permit 
further  authorizations,  the  applicant 
having  the  preapplication  with  the  next 
highest  numerical  ranking  will  be 
contacted.  If  the  factors  supporting  the 
ranking  still  exist,  authorization  to 
develop  an  application  will  be  given. 
ft        •        *        •        * 

(c)  •  •   * 

(2)  Applicants  whose  preapplications 
cannot  be  further  processed  because 
they  lack  sufficient  pnonty.  or  because 
RCH  funds  are  not  available,  will  be  so 
notified.  Applicants  should  be  advised 
that  their  preapplication  will  be  retained 
and  considered  for  future  funding  based 
on  its  rating.  If  funding  is  not  authorized 
within  one  year  from  the  date  of  the 
Form  AD-622.  apphcants  will  be  notified 
in  writing  that  their  preapplication  will 
no  longer  be  considered  unless  it  is 
resubmitted  or  updated.  In  addition, 
until  loan  funds  are  available, 
applicants  will  be  advised  against 
incurring  obligations  for  legal, 
architectual  and  engineering  work, 
perfecting  interests  in  land  rights  and 
inviting  construction  bids  or  making 
other  commitments  which  cannot  be 
fulfilled  without  loan  funds. 

(3)-   •   * 

(i)  "The  review  action  taken  by  FmHA 
is  based  on  representations  made  m 
your  preapplication  presented  to  FmHA. 
Any  changes  in  approximate  project 
costs,  size  or  scope  of  the  project,  rental 
(or  occupancy)  rates  to  the  tenants  (or 
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members)  or  subsidy  costs  to  the 
Government,  scope  of  services,  sources 
of  funds,  or  any  other  significant 
changes  in  the  project  or  applicant  must 
be  reported  to  and  approved  by  FmHA 
in  writing." 

•  •  *  •  « 

48.  Section  1944.232  is  amended  by 
revising  the  introductory  text,  the 
introductory  text  of  paragraph  (a)(2), 
(a)[2)(i).  and  (b)  to  read  as  follows: 

{1944^2    Rantal  Mtictanct  (RA)  from 
•ourc««  ottwr  ttian  FmHA. 

RA  from  sources  other  than  FmHA 
may  be  used  in  new  or  existing  RRH  or 
RCH  projects.  If  may  be  used  alone  or 
may  be  combined  with  FmHA  RA. 

(a)  •  •  • 

(2)  A  copy  of  the  proposed  RA 
agreement,  which  is  the  instrument  of 
agreement  involving  the  tenants  or 
members,  owner  and  provider  of 
assistance.  FmHA  will  not  be  a  party  to 
the  RA  agreement  nor  have  any 
responsibilities  under  the  agreement. 
The  RA  agreement  must  state  that: 

(i)  The  payments  should  be  paid 
directly  to  the  tenants  or  the  owner,  who 
must  advise  the  tenants  of  the  amount 
and  source  of  the  assistance  through  the 
lease  or  a  supplement  to  the  lease. 
Payments  should  be  paid  directly  to 
members  or  to  the  board  of  directors  of 
a  cooperative  in  accordance  with  the 
amount  required  by  the  occupancy 
agreement. 

•  •        •        •        • 

(b)  FmHA  will  provide  reasonably 
required  information  including  the 
tenant  or  member  eligibility  certification 
needed  to  execute  the  provisions  of  the 
RA  agreement  and  the  memorandum  of 
understanding. 

«        •        •        •        t 

49.  Section  1944.235  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (c)(1)  and  (c)(2),  the 
introductory  text  of  paragraphs  (h). 
(h)(1)  and  (h)(3).  to  read  as  follows: 

9  1944J35    Actlona  subsequent  to  loan 
approval. 

•  •        *        •        • 

(c)  •  •  • 

(1)  Interim  financing.  When  the 
amount  of  the  loan  exceeds  $50,000,  the 
applicant  should  obtain  interim 
financing  from  commercial  or  public 
sources  for  the  construction  period  if  it 
can  be  obtained  at  reasonable  interest 
rates.  Interim  financing  will  be  obtained 
to  preclude  the  necessity  for  multiple 
advances  of  FmHA  funds.  Interim 
financing  will  be  used  subject  to  the 
following: 

•  •        •        •         * 

(2)  Multiple  advances  of  loan  funds.  If 
interim  financing  is  not  available  and 


the  applicant  supplies  such  evidence, 
multiple  advances  will  be  used  subject 
to  the  following: 

•  •  •  *  4 

(h)  Prerent-up  or preoccupancy 
conference.  To  promote  proper  planning 
for  initial  rent-up  and  occupancy,  the 
District  Director  will  meet  with  the 
applicant  and  management  firm,  if  any, 
soon  after  loan  approval.  Among  the 
items  that  should  be  discussed  are  the 
advertisement  of  available  units,  the 
affirmative  fair  housing  marketing 
practices,  tenant  eligibility  and  tenant 
selection  criteria.  The  same  effort  to 
achieve  adequate  marketing  results  will 
be  required  for  RCH  loans  except  that 
its  completion  will  be  necessary  at  the 
preapplication  stage. 

(1)  The  District  Director  will  review 
the  applicant's  marketing  plan  to 
determine  that  it  is  complete  and  all 
supplemental  information  is  provided.  If 
the  pian  needs  to  be  modified  before 
marketing  activity  begins,  approval  must 
be  granted  from  the  official  authorized 
to  approve  the  loan.  The  District 
Director  will  review  the  approved 
operating  budget  to  determine  if  it  is  still 
adequate  for  the  initial  operating  period. 
If  it  is  not  adequate,  a  change  in  the  rent 
or  occupancy  charge  will  be  made 
according  to  Exhibit  C  of  subpart  C  to 
part  1930  of  this  chapter. 
*        •        *        t        • 

(3)  Prior  to  initial  occupancy  by  any 
person,  the  District  Director  and  the 
applicant  will  reconvene  to  assess 
implemented  marketing  activity  by 
thoroughly  reviewing  the  marketing 
plan,  anticipated  occupancy  results  and 
the  extent  of  achievement  of  plan 
objectives.  If  original  marketing 
concepts  prove  to  be  less  than  effective 
and/or  if  there  are  changes  in  the 
housing  market,  the  applicant  may  be 
required  to  modify  the  marketing  plan 
for  the  project.  If  the  District  Director 
determines  that  the  applicant  is  in 
noncompliance  with  the  plan  and  a 
modification  to  the  plan  is  not 
warranted,  the  matter  will  be  referred  to 
the  FmHA  Administrator,  attention 
Equal  Opportunity  Staff  Director, 
through  the  State  FmHA  compliance 
officer. 

50.  Section  1944.236  is  amended  by 
revising  paragraphs  (a),  (b)(5).  (b)(6). 
(c)(3),  (c)(6),  and  (e)(1).  to  read  as 
follows: 

§  1944.236    Loan  closing. 

(a)  Applicable  regulations.  RRH  and 
RCH  loans  will  be  closed  in  accordance 
with  part  1807  of  this  chapter  (FmHA 
Instruction  427.1)  and  any  State 
supplements.  Loan  dockets  for 
organizations  and.  in  special  cases, 


dockets  for  individuals  will  be  sent 
through  the  State  Office  to  OGC  for 
closing  instructions.  A  profit  or  limited 
profit  organization  or  individual 
applicant  may  use  any  designated 
attorney  or  title  insurance  company  to 
close  the  loan  in  accordance  with  the 
applicable  loan  closing  instructions  if 
the  attorney  or  title  insurance  company 
and  its  principals  or  employees  are  not 
members,  officers,  directors,  trustees, 
stockholders  or  partners  of  the  applicant 
entity.  Nonprofit  organizations  may  use 
a  designated  attorney  who  is  a  member 
of  their  organization  if  the  cost  is  in 
accordance  with  S  1944.212(j)  of  this 
subpart. 

(b)  *  *  * 

(5)  For  all  section  515  RRH  and  RCH 
loans,  made  pursuant  to  a  contract 
entered  into  prior  to  December  15.^1989, 
the  following  language  will  be  included 
in  the  mortgage: 

"The  borrower  and  any  successors  in 
interest  agree  to  use  the  housing  for  the 
purpose  of  housing  people  eligible  for 
occupancy  as  provided  in  section  515  of  Title 

V  of  the  Housing  Act  of  1949  and  FmHA 
regulations  then  extant  during  this 

(15  years  for  unsubsidized  and  20  years  for 
subsidized  loans)  year  period  beginning 

(the  date  of  last  loan  un  the  project 
is  closed).  No  person  occupying  the  housing 
will  be  required  to  vacate  pnor  to  the  close  of 
such  (15  years  for  unsubsidized 

and  20  years  for  subsidized  loans)  year 
period  because  of  early  repayment.  The 
borrower  understands  that  should  an 
unsubsidized  project  be  converted  to 
subsidized  within  15  years  from  the  date  the 
last  loan  on  the  project  is  closed,  that  the 
period  will  be  increased  by  5  years.  The 
borrower  will  be  released  during  such  penBd 
from  these  obligations  only  when  the 
Government  determines  that  there  is  no 
longer  a  need  for  such  housing  or  that  Federal 
or  other  financial  assistance  provided  to  the 
residents  of  such  housing  will  no  longer  be 
provided.  A  tenant  may  seek  enforcement  of 
this  provision  as  well  as  the  Government." 

(6)  For  all  section  515  RRH  and  RCH 
loans  made  pursuant  to  a  contract 
entered  into  on  or  after  December  15. 
1989,  the  following  language  will  be 
included  in  the  mortgage: 

"The  borrower  and  any  successors  in 
interest  agree  to  use  the  housing  for  the 
purpose  of  housing  people  eligible  for 
occupancy  as  provided  in  section  515  of  title 

V  of  the  Housing  Act  of  1949,  and  FmHA 
regulations  then  extant  during  the  full  term  of 
this  mortgage.  No  eligible  person  occupying 
housing  will  be  required  to  vacate  nor  any 
eligible  person  denied  occupancy  for  housing 
prior  to  the  close  of  such  period  because  of  a 
prohibited  change  in  the  use  of  the  housing.  A 
tenant  may  seek  enforcement  of  this 
provision  as  well  as  the  Government." 

(c)  •  •  * 


\ 


X. 


(3)  Payments  on  loans  will  be 
scheduled  on  the  note  in  accordance 
with  the  FMI  and  as  provided  in 

§  1944.215(d)  of  this  subpart. 
♦        •        *        ♦        * 

(6)  All  loans  to  be  secured  by  revenue 
bonds  or  other  forms  of  security  other 
than  a  real  estate  mortgage  or  deed  of 
trust  will  be  sent  to  the  National  Office 
prior  to  loan  approval  with  all  necessary 
information  for  review  and  further 
instructions, 
.        •        •        •        • 

(e)  •  *  • 

(1)  A  loan  is  considered  closed  when 
the  security  instrument  is  filed  of  record 
or,  if  no  security  instrument  is  record. 
when  the  loan  funds  are  deposited  in  the 
supervised  bank  account  or  otherwise 
made  available  to  the  borrower  after  the 
borrower  executes  and  delivers  the  note 
any  and  other  required  instruments. 
***** 

51,  Section  1944.237  is  amended  by 
revising  the  heading  of  the  section  and 
paragraph  (a)  to  read  as  follows; 

§  1944.237    Subsequent  loans. 

(a)  A  subsequent  loan  is  made  to  an 
applicant/borrower  to  complete, 
improve,  repair,  make  modifications 
and/ or  expand  the  project  initially 
financed  by  FmHA.  or  for  equity  and/or 
other  purposes  when  authorized  by  the 
provisions  of  subpart  B  of  part  1965  of 
this  chapter  to  avert  prepayment.  All 
subsequent  loans  made  pursuant  to  a 
contract  entered  into  on  or  after 
December  15, 1989.  cannot  be  prepaid. 
«         *        •        •        • 

52.  Section  1944.239  is  amended  by 
revising  the  heading,  the  introductory 
text  and  paragraphs  (a)  through  (c)  to 
read  as  follows: 

§  1944.239    ComplainU  regarding 
discrimination  In  use  and  occupancy  of 
RRH  and  RCH. 

Any  tenant/member  or  prospective 
tenant/member  seeking  occupancy  or 
use  of  RRH,  RCH  or  related  facilities 
who  believes  he/she  has  been 
discriminated  against  because  of  age, 
race,  color,  religion,  sex.  marital  or 
familial  status,  handicap  or  national 
origin  may  file  a  complaint  in  person 
with,  or  by  mail  to  the  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development  (HUD),  Washingtoa  DC, 
20410.  or  any  HUD  office,  or  to  the 
Secretary  of  Agriculture,  Washington. 
DC  20250.  If  a  complaint  is  made  to  an 
FmHA  County,  District  or  State  Office,  it 
must  be  directed  to  the  Director  of  Equal 
Opportunity  Staff.  National  Office,  by 
the  FmHA  employee  in  charge  of  that 
office.  When  a  complaint  is  sent  to 


FmHA-EOS  by  a  county  or  district 
office,  the  State  Director  will  be  made 
aware  of  the  complaint. 

(a)  Personnel  in  FmHA  field  offices 
will  provide  assistance  to  the  aggrieved 
party  when  filling  out  required  forms 
and  filing  a  complaint 

(b)  Eadi  complaint  must  contain  the 
following  information; 

(1)  The  name  and  address  of  the 
respondent. 

(2)  The  name  and  address  of  the 
aggrieved  person. 

(3)  A  description  and  the  address  of 
the  dwelling  which  is  involved,  if 
appropriate. 

(4)  A  concise  statement  of  the  facts, 
including  pertinent  dates,  constituting 
the  alleged  discriminatory  housing 
practice. 

(c)  Participants  in  FmHA's  housing 
program  failing  to  comply  with  the 
requirements  of  title  VUI.  as  amended 
by  the  Civil  Rights  Act  of  1968,  and  the 
respective  Affirmative  Fair  Housing 
Marketing  Plan  will  make  themselves 
liable  to  sanction  authorized  by  law, 
regulations,  agreements,  rules  and/or 
policies  governing  the  program  pursuant 
to  which  the  application  was  made. 

•        »        •        ♦        • 

53.  Section  1944.240  is  revised  to  read 

as  follows: 

§  1944.240    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirements  of  this  subpart  not 
required  by  the  authorizing  statute  if  he/ 
she  finds  that  apphcation  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Goverrm\ent  or  adversely 
affect  the  accomplishment  of  the 
purposes  of  the  program  or  result  in 
undue  hardship  by  applying  the 
requirement.  The  Administrator  may 
exercise  the  authority  at  the  request  of 
the  State  Director.  The  State  Director 
will  submit  the  request  supported  by 
data  that  demonstrates  the  adverse 
impact,  citing  the  particular  requirement 
involved  and  recommending  proper 
alternative  course(s)  of  action,  and 
outlining  how  the  adverse  impact  could 
be  mitigated.  Exception  to  any 
requirement  may  also  be  initiated  by  the 
Assistant  Administrator  for  Housing. 

54  and  55.  Section  1944.250  is  revised 
to  read  as  follows: 

§  1944.2S0    OMB  control  number. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
have  been  assigned  OMB  control 
number  0575-0047.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  vary  from  15  minutes  to 


40  minutes  per  response,  with  an 
average  of  6.4  hours  per  response 
including  time  for  reviewing 

instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Agricultiire. 
Clearance  Officer.  OIRM,  room  404-W. 
Washington,  DC  20250:  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB-  05-5-0047). 
Washington.  DC  20503. 

56.  Exhibit  A  to  subpart  E  is  revised  to 
read  as  follows; 

Exhibit  A  of  Subpart  E— How  To  Bring 
Rental  and  Cooperative  Housutj;  U>  Your 

Town 

Contents 

I  Intnxiuction 

II  Applying  for  a  Loan 

III  Review  of  the  Preapplication 

IV  Deveiopmg  the  Loan  Docltet 

V  Review  of  the  Complcle  Docket 
\'l  Construction 

VII  Open  House 

VIII  Exhibits 

A-1  Legal  Ser\'ice  Agreement 

A-2  Survey  of  Existing  Rental  Housing 

A-3  Rental  Housing  Survey 

A-4  Cooperative  Housing  Sur\ey 

A-5  Housing  Survey  Summary 

A-6  Housing  Allowances  for  Utilities  and 

Other  Ser\ices 
A-7  Information  to  be  Submitted  with 

PreapplicaUoD  for  a  Rural  Rental 

Housing  (RRH)  and  a  Rural  Cooperative 

Housing  (RCH)  Loan 
A-8  Outline  of  Professional  Market  Study 
A-9  Administrative  Process  for  Combinmg 

FmHA  AssisUnce  with  Low-Income 

Housing  Tax  Credits 
A-10  InformaUon  to  be  Submirted  with 

Application  for  a  Rural  Rental  Housing 

(RRH)  and  a  Rural  Cooperative  Housing 

(RCH)  Loan. 

I  Introduction 

A.  Most  areas  in  rural  America  need  more 
adequate  rental  housing.  Some  people  with 
modest  incomes  live  in  impoverished  housmg 
that  IS  cold  in  the  winter  and  hoi  in  the 
summer  hiecause  adequate  housing  at  a 
reasonable  rent  is  not  available.  Other 
households  that  prefer  to  rent  have  the  choice 
of  either  commuutig  many  miles  to  work  or 
living  in  the  substandard  rental  housing  that 
is  available  in  small  rural  communities.  To 
help  reduce  this  rental  housing  shortage,  the 
Farmers  Home  AdminisU-ation  (FmtiA) 
finances  rental  housing  in  rural  communities 

B.  To  augment  the  choice  of  living 
accommodations  available  to  modest  income 
persons,  FmHA  also  provides  findncing  for 
cooperative-type  housing  uniis  Although  this 
kind  of  housing  units  is  appropriate  only  to  a 
particular  group  of  persons,  it  also  serves  to 
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help  reduce  (he  existing  housing  shortage  in 
rural  communities.  Nonprofit  organizations, 
other  types  of  organizations  and  individuals 
may  qualify  for  these  housing  loans. 
Information  about  the  loans  is  available  at 
the  local  FmHA  office. 

C.  This  handbook  will  assist  interested 
persons  and  groups  in  applying  for  a  rural 
rental  or  cooperative  housing  loan.  It  also 
briefly  explains  requirements  regarding  the 
construction  and  operation  of  the  housing. 

D.  The  basic  guidelines  in  this  handbook 
apply  to  all  applicants:  however,  some 
procedural  requirements  will  vary  depending 
on  the  size  of  the  project  being  proposed  and 
the  type  of  applicant/borrower.  However,  in 
no  instance  will  different  policies,  practices 
or  procedures  be  utilized  in  the  evaluation  or 
in  determination  of  the  creditworthiness  of 
any  organization  or  person(s)  in  connection 
with  the  provision  of  any  RRH  or  RCH  loan 
or  other  financial  assistance  for  a  project  or 
other  financial  assistance  which  Is  secured 
by  residential  real  estate  because  of  race, 
color,  religion,  sex,  handicap,  marital  or 
familial  status,  age,  or  National  origin. 

E.  The  objective  of  the  FmHA  housing  loan 
program  is  to  provide  credit  for  housing  that 
serves  the  needs  of  eligible  very  low-,  low-, 
and  moderate-income  permanent  residents. 

F.  Successful  housing  depends  on  the 
existence  of  the  following  three  important 
conditions: 

1.  There  must  be  a  need  for  the  housing  to 
be  built. 

2.  The  housing  must  fit  the  needs  of 
prospective  tenants  or  cooperative  members 
from  the  standpoint  of  location,  design  and 
cost. 

3.  The  applicant  for  a  loan  must  provide 
adequate  information  to  FmHA  to  show  that 
these  basic  conditions  can  be  met. 

//  Applying  for  a  Loan 

A.  An  individual,  organization  or  group 
organization  to  provide  housing  may  apply 
for  a  loan  through  the  local  FmHA  District 
Director  serving  the  area  where  the  housing 
will  to  be  located. 

B.  The  applicant  should  read  FmHA 
Instruction  1944-E  before  applying  for  a  loan. 
The  applicant  also  should  discuss  the 
proposed  housing  with  the  District  Director 
before  completing  a  preapplication. 

C.  Applying  for  a  loan  begins  with  SF  424.2 
(for  preapplication  submissionl.  Included 
with  the  preapplication  form  should  be  the 
supporting  material  or  information  listed  in 
Exhibit  A-7.  This  information  will  enable 
FmHA  to  determine: 

1.  The  eligibility  of  the  applicant: 

2.  The  feasibility  (economic,  environmental 
and  architectural)  of  the  proposed  housing: 
and 

3.  That  prospective  cooperative  members 
have  read  and  understand  their 
responsibilities  as  outlined  in  What  is 
Cooperative  Housing?  (available  in  any 
FmHA  office)  before  agreeing  to  a 
cooperative  housing  project. 

3.  The  suitability  of  prospective  members 
to  cooperative  life:  and 

4.  Whether  the  proposed  housing  can 
appropriately  be  financed  by  FmHA. 

D.  This  information  usually  can  be 
furnished  by  the  applicant  without  hiring 


extensive  professional  services.  It  should  be 
factual  and  specific  based  on  objective 
investigations  and  realistic  estimates. 

///.  Review  of  the  Preapplication  - 

A.  If  the  proposal  exceeds  the  District 
Director's  approval  authority,  he/she  will 
submit  the  docket  to  the  FmHA  State  Director 
for  consideration.  If  the  proposal  exceeds  the 
State  Director's  approval  authority,  he/she 
will  send  the  docket,  including  comments  and 
recommendations  of  the  District  and  State 
Office  staffs,  to  the  FmHA  National  Office  in 
Washington.  D.C.  for  review.  All  cooperative 
housing  proposals  will  be  sent  to  the  National 
Office  for  review. 

B.  The  completeness  and  accuracy  of 
information  submitted  with  the 
preapplication  is  especially  important  when 
reviews  are  necessary  by  FmHA  offices 
remote  to  the  proposed  site  and  without 
direct  knowledge  of  conditions  and 
circumstances  involved  with  the  project.  The 
description  of  the  planned  housing  must  be 
clear,  complete  and  concise  to  ensure  timely 
reviews  by  FmHA. 

C.  When  the  reviews  are  completed,  the 
District  Director  will  notify  the  applicant, 
using  Form  AD-622,  "Notice  of  Review  of 
Preapplication  Action."  of  FmHA's  decision. 

If  it  appears  a  loan  can  be  made,  the 
District  Director  will  explain  the  additional 
steps  that  will  be  required.  If  favorable  action 
cannot  be  taken  on  the  preapplication,  the 
District  Director  will  explain  why  and  may  be 
able  to  suggest  changes  to  permit  a  loan  to  be 
made. 

IV.  Developing  the  Loan  Docket 

A.  When  an  applicant  is  authorized  to 
submit  a  formal  application,  the  District 
Director  will  review  the  items  required  in 
Exhibit  A-S.  The  amount  of  information 
required  will  vary  based  on  the  complexity 
and  size  of  the  proposed  project.  The  District 
Director  will  also  provide  forms  and  guides  to 
assist  the  applicant  in  recording  required 
information.  Some  of  the  guides  are  included 
as  exhibits  in  this  handbook.  The  applicant  U. 
responsible  for  providing  the  information 
required.  The  District  Director  will  assemble 
this  information  and  complete  the  docket. 

B.  The  following  information  will  be  helpful 
in  developing  a  loan  docket.  The  first  two 
items  are  applicable  only  to  nonprofit 
organizations.  The  other  items  apply  to  any 
applicant.  In  addition,  the  requirements  of 
Exhibit  A-7  of  this  subpart  must  be  met  when 
developing  a  preapplication  and  the 
requirements  of  Exhibit  A-9  must  be  met 
when  developing  an  application. 

1.  Getting  organized  if  applicant  is  a 
nonprofit  organization  and  has  not  adopted 
articles  of  incorporation  and  bylaws,  a. 
Steering  committee  or  sponsor.  The  group 
may  choose  a  steering  committee  or,  in  the 
case  of  a  cooperative,  a  sponsor  to  act  for  it. 
An  attorney  will  usually  be  required  to 
advise  the  organization  on  incorporation  and 
assist  in  developing  the  loan  application.  The 
steering  committee,  or  sponsor,  should  select 
an  attorney  who  is  interested  in  the  proposed 
housing  and  will  render  the  necessary 
services  promptly  for  a  reasonable  fee. 

b.  Articles  of  incorporation  and  bylaws. 
FmHA  has  developed  model  articles  of 


Incorporation  and  bylaws  for  nonprofit 
organizations.  The  steering  committee,  or 
sponsor,  should  arrange  for  the  District 
Director  to  meet  with  the  attorney.  The 
District  Director  will  give  the  attorney  copies 
of  the  FmHA  model  articles  of  incorporation 
and  bylaws  and  explain  FmHA  requirements. 
Separate  bylaws  have  been  developed  for 
cooperatives  and  for  rental  housing 
organizations. 

c.  Attorney's  fees.  Reasonable  attorney's     , 
fees  may  be  included  in  the  FmHA  loan.  A 
written  agreement  between  the  applicant  and 
attorney  is  required.  See  Exhibit  A-1  for  a 
sample  copy  of  an  agreement. 

d.  Board  of  directors.  The  steering 
committee,  or  sponsor,  usually  selects  the 
incorporators  for  the  corporation.  The  board 
of  directors  is  responsible  for  conducting  the 
corporation's  business,  including  obtaining 
the  loan  and  providing  overall  management 
after  the  housing  is  completed. 

2.  Obtaining  broadly  based  membership  for 
rental  housing,  a.  A  nonprofit  corporation 
applying  for  a  loan  must  have  and  maintain  a 
broadly  based  local  membership,  including 
leaders  in  the  commu^^ty.  representing  a 
variety  of  interests  i*(  the  community.  The 
members  may  be'individuals  or  organizations 
but  each  member  is  limited  to  one  vote. 

b.  The  piirpose  of  the  broadly  based     - 
memberjkip  requirement  is  to  obtain 
community  support,  provide  enough  members 
to  be  able  to  rotate  officers  and  members  of 
the  board  of  directors,  protect  the 
Government's  financial  interest  as  mortgagee 
and  provide  assurance  that  the  housing  will 
be  a  success  and  the  purpose  of  the  loan 
carried  out. 

c.  In  RRH  loans  made  to  nonprofit 
organizations  and  public  bodies,  there  is  no 
profit  incentive.  The  term  of  the  loan  may  be 
for  as  long  as  50  years.  Therefore,  factors 
such  as  the  prospect  for  continuous 
competent  management  and  supervision, 
maintenance  and  adequate  community 
support  for  the  housing  project  over  the 

^  expected  life  of  the  loan  are  imporiant. 
'\  d.  A  membership  list  showing  the  names 

and  addresses  of  each  member  should  be 

maintained  by  the  secretary  of  the 

organization. 

(1)  Number  of  members  required.  The 
organization  should  have  at  least  25 
members.  The  number  of  members  may  be 
decreased  for  projects  with  less  than  25  units. 

(2)  Contributions  by  members.  Nonprofit 
corporations  may  require  a  membership  fee 
or  ask  prospective  members  for  a 
contribution.  This  is  the  method  often  used 
by  nonprofit  corporation  applicants  to  raise 
initial  operating  capital.  However,  no  such 
fee  or  contribution  can  entitle  a  member  or 
prospective  member  to  a  preference  in 
occupancy  of  the  housing. 

3.  Cooperative  membership,  a.  Only  those 
persons  who  will  reside  in  the  cooperative 
housing  will  be  members  of  the  cooperative. 
The  composition  of  the  board  of  directors  will 
be  drawn  from  that  membership,  initially  by 
appointment  and  later  by  election  from  the 
general  membership.  The  board  should  be 
composed  of  at  least  5  members. 

b.  The  board  of  directors,  with  assistance 
from  the  adviser  to  the  board  (discussed  in  a 
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later  section),  will  devise  the  rules  and 
regulations  under  which  the  cooperative  will 
operate.  Additionally,  the  board  will  be 
responsible  for  management  of  'he 
cooperative. 

c.  A  membership  list  showing  the  names 
and  addresses  of  each  member  will  be 
maintained  by  the  secretary  of  the 
cooperative. 

d.  Cooperative  membership  will  require  the 
deposit  of  a  membership  fee  by  each  member 
as  outlined  in  S  1944.215(h)  of  this  subpart. 
The  fee  will  be  retained  by  the  cooperative 
for  as  long  as  the  person  remains  a  member 
of  the  cooperative.  The  fee  will  be  refunded 
to  the  person  when  membership  is 
terminated. 

4.  The  applicant  should  communicate  with 
officials  of  the  community  eariy  in  the 
development  of  the  proposal  to  explain  the 
benefits  of  the  proposed  housing  to  the 
community.  This  meeting  will  serve  to 
remove  the  uncertainty  of  the  impact  of  the 
housing  on  the  community  and  may  aid  in  a 
timely  processing  of  the  preapplication.  The 
support  of  community  officials  is  helpful  in 
obtaining  environmental  clearances,  possible 
zoning  changes,  favorable  taxation,  etc. 

5.  Initial  operating  capital,  a.  All  applicants 
must  have  enough  inilal  operating  capital  to 
get  started.  When  justified.  FmHA  may 
include  these  funds  in  a  loan  made  to  a 
consumer  cooperative,  nonprofit  organization 
or  public  body.  Initial  operating  capital 
should  t>e  sufficient  to  pay  such  costs  as 
property  and  liability  insurance  premiums, 
fidelity  bond  premiums  when  the  applicant  is 
an  organization,  utility  hook-up  charges  and 
deposits,  maintenance  and  other  equipment, 
lease  forms,  furnishings,  loan  payments  that 
may  become  due  during  construction  and 
other  initial  expenses. 

b.  At  least  2  percent  of  the  total 
development  cost  of  the  project  is  required 
for  initial  operation  and  maintenance  costs. 
The  applicant  can  determine  the  amount 
required  by  working  out  a  detailed  budget  of 
income  and  expenses  for  the  period  of  time 
until  the  housing  is  ready  for  occupancy  and 
income  will  be  available.  The  actual  budget 
may  indicate  that  more  than  2  percent  is 
needed. 

6.  Analysis  of  market  to  determine  demand 
for  rental  housing,  a.  Applicants  should 
discu?"  with  the  District  Director  the  type  of 
market  analysis  that  will  be  needed. 
Applicants  must  comply  with  paragraph  II  of 
Exhibit  A-7  when  preparing  market 
information. 

b.  Exhibits  A-2  and  A-3  are  sample  forms 
which  may  be  modified  by  the  applicant  to 
assist  in  the  assembly  of  the  information  for 
the  market  analysis. 

7.  Planning  to  serve  the  market,  a.  Planning 
the  housing  to  serve  the  market  in  the 
community  involves  more  than  obtaining  a 
blueprint  of  the  building.  It  requires  a  careful 
evaluation  of  conditions  in  the  community 
and  careful  planning  to  assure  that  the  result 
will  be  good  housing  designed  for 
independent  living  at  a  cost  eligible  tenants 
can  afford.  Well  planned  housing  is: 

(1)  Convenient  attractive,  safe  and 
comfortable. 

(2)  Easily  maintained. 


(3)  Located  where  tenants  or  members  can 
have  easy  access  to  the  goods  and  services 
they  require  for  daily  living. 

(4)  Planned  to  meet  all  codes,  regulations, 
and  acceptable  construction  practices. 

(51  Priced  within  an  affordable  range  of  its 
prospective  tenants  and  members. 

(7)  Energy  efficient  and  complies  with 
FmHA's  thermal  performance  standards. 

b.  The  District  Director  and  State  Office 
architect  can  provide  information  that  will 
help  the  applicant  in  planning  the  housing. 

8.  Selecting  an  architect  a.  The  services  of 
an  architect  are  required  for  all  housing 
projects  which  have  more  than  four  units. 
The  cost  of  a  registered  architect/engineer 
may  be  included  in  the  loan. 

b.  Before  anything  more  than  schematic 
drawings  are  prepared,  the  applicant  and  its 
architect,  the  FmHA  architect/engineer  and 
the  District  Director  should  arrange  a 
meeting.  This  meeting  will  acquaint  the 
applicant's  architect  with  the  purposes  of  the 
housing  and  FmHA's  requirements.  This  will 
b>e  helpful  in  eliminating  misunderstandings. 
Among  the  topics  that  should  be  discussed 
are: 

(1)  Objectives  of  the  housing  program. 

(2)  Design  requirements  that  will  produce 
good  housing  at  reasonable  cost. 

(3)  Stages  at  which  FmHA  must  review 
plans  and  specifications. 

(4)  Services  the  architect  will  be  expected 
to  f>erfonn. 

(5)  Agreement  between  architect  and 
applicant. 

9.  Selecting  a  site.  a.  The  location  of  the 
housing  is  an  important  part  of  planning  to 
serve  the  market.  Occupants  should  have 
easy  access  to  required  services.  A  desirable 
residential  setting  within  a  rural  community 
is  essential. 

b.  Site  cost  is  also  important.  The  total  cost 
of  the  site,  including  the  cost  of 
improvements  and  the  price  of  the  land,  must 
be  considered.  Both  may  be  included  in  the 
loan.  However,  loan  funds  made  available  to 
purchase  land  may  not  exceed  the  present 
market  value  of  the  land  in  its  present 
condition  as  determined  by  an  FmHA 
appraisal. 

c.  Before  buying  a  site,  the  applicant  should 
consult  the  architect  to  determine  the 
suitability  of  the  site  for  the  proposed 
housing.  The  applicant  must  consider  the  site 
requirements  detailed  in  paragraph  III  of 
Exhibit  A-7  of  this  instruction.  The  applicant 
should  not  enter  into  any  firm  agreement  to 
buy  a  site  with  the  expectation  of  receiving 
an  FmHA  loan  without  consulting  with  the 
Distnct  Director  and  prior  to  the  Agency's 
completion  of  the  environmental  impact 
review. 

10.  Drawings,  specifications  and  cost 
estimates.  The  size,  complexity  and  cost  of 
housing  projects  can  vary  from  a  duplex 
located  on  a  small  building  lot  to  a  complex 
of  buildings  located  on  a  site  containing 
several  acres.  The  applicant  must  provide 
drawings  and  specifications  in  accordance 
with  paragraph  IV  of  Exhibit  A-7  of  this 
subpart. 

11.  Budgets,  a.  The  initial  budget  should 
cover  the  period  from  the  date  the  first 
construction  expenses  are  incurred  until  the 
end  of  the  applicant's  first  fiscal  year 


following  completion  of  the  housing  After  the 
final  cost  estimate  has  been  made  and  the 
amount  of  the  loan  needed  has  been 
determined,  a  budget  for  a  typical  year 
should  be  developed. 

b.  This  budget  should  be  based  on  a  typical 
annual  operation  after  the  project  is 
occupied.  Budgeting  is  an  important  part  of 
the  management  TTie  applicant  should  spend 
enough  time  working  on  il  to  assure  that  the 
estimates  are  realistic.  Budgets  will  be 
required  each  year  until  the  FmHA  loan  is 
repaid  in  full.  The  budget  serves  several 
purposes  including: 

(1)  Helps  determine  rental  or  occupancy 
rates. 

(2)  Indicates  financial  soundness 

(3)  Serves  as  a  guide  for  paying  expenses. 

c.  Form  FmHA  1930-7.  "Statement  of 
Budget  and  Cash  Flow."  and  its 
accompanying  Exhibit  A-6  are  a  sample 
budget  form  and  utility  allowance  form. 

12  Loan  resolution  or  loan  agreement. 
When  the  applicant  is  a  corporation  or  an 
individual  applying  for  a  loan  above  certain 
amounts,  a  copy  of  the  required  loan 
resolution  or  loan  agreement  should  be 
obtained  from  and  discussed  with  the  District 
Director  before  the  loan  docket  is  developed. 
Among  other  things,  this  document  outlines 
how  the  income  from  the  housing  is  to  be 
used.  These  requirements  should  be 
understood  at  the  time  the  budget  is 
developed. 

13.  Rental  management  plan  A  detailed 
management  plan  will  be  developed  which 
will  outline  the  basic  policies  and  procedures 
to  be  followed  and  the  duties  of  the  officers 
and  employees.  The  applicant  must  manage 
the  project  in  accordance  with  the 
requirements  of  subpart  C  to  part  1930  of  this 
chapter 

\i.  Rental  manager  and  caretaker  a  A 
comprehensive  management  program  is 
essential  to  the  successful  operation  of  the 
project  A  carefully  written  plan  should  be 
developed  in  accordance  with  Exhibit  B  of 
FmHA  Instruction  1930-C. 

b.  The  use  of  an  onsite  manager  should  be 
based  on  the  size  of  the  project.  The  manager 
should  be  readily  available  to  the  tenants 
The  manager  might  be  one  of  the  tenants  or  a 
member  of  the  board  of  directors  of  a 
nonprofit  corporation.  The  manager  s  duties 
should  be  specified  in  the  management  plan. 

c.  The  board  of  directors  of  a  corporation  is 
responsible  for  overall  supervision  and 
management  of  all  its  affairs.  The  board 
should  delegate  actual  operating  and 
management  responsibility  to  committees  or 
individuals  and  meet  often  enough  to  see  that 
enterprise  is  being  managed  successfully. 

15  Cooperative  self-management  a  The 
success  of  cooperative  housing  will  depend 
on  how  well  the  members  are  able  to  manage 
the  cooperative  themselves  with  assistance 
from  the  adviser  to  the  board  The 
cooperative  must  first  develop  and  designate 
those  areas  of  responsibilities  to  be  delegated 
to  committees,  a  list  of  the  committees,  and 
the  functions  of  the  committees  A  copy  of 
this  information  will  be  provided  to  each 
prospective  member. 

b  It  will  be  necessary  for  the  proposed 
board  of  directors  to  become  familiar  with 
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how  a  cooperative  is  supposed  to  work 
before  it  is  able  to  successfully  assume  the 
responsibilities  of  nuining  the  cooperative. 
This  can  best  b«  achieved  by  participating  in 
programs  designed  for  the  express  purpose  of 
educating  potential  board  members.  The 
prospective  board  member*  will  be  expected 
to  take  pari  in  such  a  training  program. 

c.  Participation  on  committees  by  members 
will  be  on  a  voluntary  basis.  However,  if  it 
appears  a  committee  does  not  have  sufficient 
numbers  for  it  to  adequately  operate,  then 
additional  members  will  be  expected  to 
volunteer  their  time  and  talents.  Thus, 
participation  on  committees  is  voluntary  up 
to  a  point.  If  a  member  has  experience  in  a 
particular  area,  that  member  should  be 
encouraged  to  join  the  committee  which  will 
benefit  from  his/her  experience.  The 
cooperative  will  need  a  total  commitment 
from  the  membership  in  order  to  assure 
success  of  self-management.  Examples  of  the 
types  of  committees  which  may  be 
considered  are: 

(1)  Maintenance 

(2)  Groundskeeping 

(3)  Communications 

(4 1  Budget  and  finance 

(5)  Rules 

(6)  Recreation 

(7)  Home  service 

d.  If  the  cooperative  is  not  successful  in 
managing  itself,  professional  management 
will  be  hired  by  the  cooperative. 

16.  Occupancy  policies,  a  Applicants 
should  review  carefully  the  occupancy 
requirements  with  the  District  Director. 
Particular  attention  should  be  given  to  the 
following  requirements: 

[1)  The  housing  must  be  open  to  all  eligible 
persons  regardless  of  race,  color,  religion, 
sex,  handicap,  marital  or  famihal  status,  age. 
or  national  origin. 

(2)  The  incomes  of  tenants  and  the  initial 
incomes  of  cooperative  members  must  be 
within  the  maximum  income  limits  approved 
byFmHA. 

b.  Additional  guidance  concerning 
occupancy  in  congregate  bousing  protects  can 
be  found  in  Exhibits  B-10  and  B-IQA  to 
subpart  C  of  part  1930  of  this  chapter. 

17.  CoopemOve  board  of  directors.  The 
board  will  essentially  be  the  backbone  of  the 
cooperative  structure.  In  this  capacity  it  will 
be  responsible  for  establishing  the  policies 
and  procedures  which  will  govern  the 
operation  of  the  cooperative  and  for 
enforcing  those  policies  and  procedures.  The 
board  will  be  composed  of  members  of  the 
cooperative  with  the  same  interests  and 
concerns  as  the  general  membership.  For 
instance,  instituting  an  increase  in  the 
occupancy  rates  or  terminating  a  member's 
right  to  cooperative  ownership  because  of 
senous  repeated  violations  of  cooperative 
rules  and  regulations  will  be  the  types  of 
actions  which  are  taken  by  the  board.  The 
members  of  the  board  will  be  affected  by 
these  same  decisions  since  they  must  adhere 
to  the  same  rules  and  regulations  as  the  rest 
of  the  cooperative  community. 

\S.  Adviser  to  the  board.  Re8ident(8)  of  the 
community  who  is  not  a  member  of  the 
cooperative  will  serve  as  an  adviser  to  the 
board  during  the  period  of  fonnation  and 
until  the  board  of  directors  has  effectively 


demonstrated  its  ability  to  manage  the 
cooperative.  At  that  time,  the  adviser  will 
maintain  close  contact  with  the  cooperative 
and  provide  advice  and  assistance  as  needed. 
The  adviser  may  also  be  an  organization: 
however,  one  specific  individual  will  have 
sole  contact  with  the  board  to  eliminate 
confusion  and  to  prevent  one  person  from 
countermanding  another's  instructions.  The 
aflviser  will  closely  monitor  the  cooperative 
for  at  least  2  years  after  it  becomes  its  own 
manager.  This  time  may  vary,  depending  on 
the  circumstances.  The  adviser  must  be  very 
carefully  selected  to  ensure  that  adequate 
guidance  is  given  to  the  board.  The  adviser 
must  be  able  to  meet  certain  criteria  in  order 
•to  provide  the  best  possible  counsel.  The 
Qualifications  of  an  Adviser  to  the  Board. 
Relationship  of  Adviser  to  Members,  and 
Adviser  Responsibilities,  found  at  Exhibits  E. 
E-1.  and  F  of  this  subpart  should  be  used  in 
evaluating  potential  advisers.  While  it  may 
not  be  possible  to  find  some  one  individual  or 
individuals  who  can  meet  all  the 
requirements  outlined,  the  criteria  should  be 
used  as  guides  in  determining  the  best 
candidate.  FmHA  will  provide  counsel  to  the 
cooperative  dunng  the  interview  period  and 
must  approve  the  selection  of  the 
individualls).  We  recognize  the  adviser  will 
rei^uire  compensation  for  services  rendered, 
however,  the  amount  paid  should  not 
severely  limit  the  amount  of  patronage 
capital  accruing  to  the  members. 

19.  Management  reserve.  The  board's 
ability  to  manage  the  cooperative  will 
determine  whether  members  will  receive 
equity  from  membership  in  the  cooperative.  A 
set  rate  for  professional  management  will  be 
assessed  each  month  as  part  of  the 
occupancy  rate  and  will  be  maintained  in  a 
separate  reserve  account.  If  the  cooperative 
is  successful  at  managing  its  own  affairs 
during  the  year  the  amount  accumulated  in 
the  reserve  will  be  assigned  equally  to  each 
member  at  the  end  of  the  year  as  patronage 
capital.  This  same  procedure  will  be  followed 
each  year,  allowing  a  buildup  of  patronage 
capital.  If  professional  management  is  hired 
by  the  cooperative  to  correct  deficiencies 
which  have  arisen  from  poor  self- 
management,  further  accumulations  to  the 
management  account  will  then  be  used  to  pay 
for  professional  management  and  the  amount 
being  accrued  to  the  members'  patronage 
capital  account  will  be  suspended.  If  the 
amount  being  accumulated  for  management 
is  not  sufficient  to  meet  the  needs,  occupancy 
rates  will  be  increased  to  cover  the  expense 
of  management.  When  the  cooperative  begins 
to  again  manage  itself,  the  assessment  for  the 
management  reserve  will  resume  as 
previously  stated.  Any  other  income 
remaining  at  the  end  of  the  year  will  also  be 
assigned  as  patronage  capital.  Assignment 
from  both  of  these  sources  must  be 
accomplished  in  accordance  with  the  IRS 
ruling  concerning  patronage  distribution. 
Careful  records  must  be  kept  to  track  the 
monthly  amount  being  contributed  by  each 
member  to  the  management  reserve  account 
so  that  the  cooperative  will  know  how  much 
patronage  capital  the  member  is  entitled  to 
should  membership  be  terminated  prior  to  the 
end  of  the  fiscal  year.  FmHA  rental 
assistance  proceeds  are  not  to  be  used  to 


make  the  member's  contribution  to  the 
management  reserve  account.  Therefore,  the 
member  must  have  sufficient  income  frora 
which  to  make  this  payment.  If  it  becomes 
necessary  to  hire  full-time  professional 
management,  then  the  management  fee  will 
be  considered  pari  of  the  shelter  cost  and 
thus  eligible  for  RA.  FmHA  will  assist  the 
adviser  to  the  board  in  determining  if  and 
when  professional  management  will  be  hired 
in  lieu  of  self-management.  In  the  event  the 
adviser  and  FmHA  are  unable  to  reach  an 
agreement  regarding  the  hiring  of 
professional  management,  the  ultimate 
decision  will  rest  with  FmHA.  Compensation 
paid  to  the  adviser  will  be  shared  by 
members  through  the  deduction  of  equal 
amounts  from  their  management  reserve 
payments. 

20.  RuJes  and  regulations.  The  rules  and 
regulations  for  tenants  and  members  should 
be  developed  by  the  applicant  and  a  copy 
included  in  the  loan  docket 

21.  Lease  or  occupancy  agreemenL  The 
applicant  should  develop  an  application  form 
for  occupancy  and  a  lease  or  occupancy 
agreement  form  in  accordance  with  the 
requirements  of  subpart  C  of  part  1930  of  this 
Chapter.  Exhibit )  of  this  subpart  is  to  be 
used  as  a  guide  for  developing  an  occupancy 
agreement.  Copies  of  these  forms  should  be 
included  in  the  loan  docket. 

22.  Affirmative  fair  housing  marketing.  In 
order  to  promote  proper  planning  for  initial 
rent-up  and  occupancy,  the  District  Director 
will  meet  with  the  applicant  after  loan 
approval,  preferably  at  the  preconstniction 
and/or  the  prerent-up  or  preoccupancy 
conference  to  discuss  the  Affirmative  Fair 
Housing  Marketing  Plan  or  other  similar 
agreement  approved  for  the  project.  In  the 
case  of  a  cooperative,  the  District  Director 
will  discuss  the  Plan  at  the  preapplication 
stage. 

V    Review  of  the  Complete  Docket 

A.  When  the  appUcant  has  developed  the 
complete  loan  docket  it  should  furnish  and 
discuss  the  information  with  the  District 
Director.  SF  424.2.  the  information  and 
materials  listed  in  Exhibit  A-S  plus  FmHA 
forms  provided  by  the  District  Director 
become  the  loan  docket. 

B.  If  the  docket  is  submitted  to  the  State 
Office  for  consideration,  the  State  Director 
will  indicate  any  special  requirements  that 
need  to  be  met  before  loan  approval  or  loan 
closing. 

C.  Commercial  financing  should  be  used  for 
projects  during  the  interim  construction 
period  if  available  at  'reasonable  rates  and 
terms,  FmHA  can  make  a  conditional 
commitment  to  the  interim  lender  that  will 
loan  the  funds  to  finance  the  construction  of 
the  project.  The  commitment  will  be 
conditioned  upon  acceptable  performance  by 
the  builder  and  payment  of  all  construction 
bills.  After  the  conditions  have  been  met  the 
FmHA  loan  will  be  closed  to  pay  the  interim 
construction  indebtedness.  Draws  on  interim 
loan  funds  will  be  made  only  as  needed  and 
will  require  the  joint  approval  of  the 
applicant  and  the  FmHA  District  Director. 

D.  In  other  cases  FmHA  can  make 
advances  of  loan  funds  for  construction,  the 
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note  and  mortgage  will  be  signed  by  the 
applicant  and  the  loan  fvnfts  deposited  in  a 
joint  bank  account  at  loan  closing.  The  loan 
funds  are  disbursed  from  the  bank  account  as 
needed.  Checks  on  the  account  must  be 
signed  by  the  borrower  and  countersigned  by 
the  FmHA  District  Director. 

VI    Construction 

The  start  of  construction  is  the  first 
physical  sign  that  the  housing  will  become  a  ' 
reality.  The  construction  period  is  a  most 
critical  period  of  time. 

A.  Competitive  bidding.  1.  Competitive 
bidding  is  recommended  and  may  be  required 
by  FmHA  In  some  cases.  If  required,  the  State 
Director's  letter  sent  after  the  loan  is 
authorized  will  instruct  the  District  Director 
to  have  the  applicant  or  its  architect  complete 
the  necessary  bid  documents. 

2.  The  applicant  and  the  architect  should 
invite  competent  contractors  to  bid  on  the 
housing.  If  bids  are  within  the  estimates,  the 
successful  bidder  will  be  selected  and  the 
contract  for  construction  will  be  awarded. 
During  construction,  a  qualified  FmHA 
representative  and  the  applicant  and  its 
architect  will  inspect  the  work  to  protect  their 
respective  interests  in  the  project.  Payment 
will  be  made  from  the  FmHA  loan  funds,  or 
interim  loan  funds,  according  to  provisions  in 
the  contract 

B.  Construction  without  competitive 
bidding.  When  competitive  bidding  is  not 
required,  the  loan  docket  will  incluide  reliable 
cost  estimates  or  a  firm  offer  to  build  from  a 
builder  selected  by  the  applicant.  A  contract 
concurred  with  by  FmHA  will  be  executed  by 
the  applicant  and  the  contractor.  If  full 
architectural  services  are  obtained  by  the 
applicant  inspection  of  the  work  will  be 
performed  by  the  architect's  staff.  The 
applicant  and  FmHA  will  inspect  the 
construction  to  protect  their  respective 
interests  in  the  project  Payments  will  be 
made  to  the  contractor  in  accordance  with 
the  terms  of  the  contract. 

C.  Starting  construction.  Construction 
should  not  be  started  until  the  FmHA  loan  is 
closed  or  the  FmHA  commitment  has  been 
made  to  the  interim  lender. 

VII  Open  House 

Promotion  of  the  housing  availability 
should  start  at  least  90  days  prior  to 
completion.  The  applicant  may  want  to 
create  interest  in  ^e  housing  and  build  up  the 
list  of  prospective  tenants  or  members  by 
having  a  dedication  ceremony.  This  will 
attract  attention  and  remind  the  local 
residents  of  what  the  housing  means  to  the 
community.  This  is  especially  recommended 
for  housing  developed  by  nonprofit 
corporations. 

VIII  Exhibits 

The  following  exhibits  may  be  used  when 
applicable  and,  if  necessary,  adapted  to  meet 
the  specific  needs  of  applicants. 

Exhibit 

A-1  Legal  Seri'ices  Agreement 
A-2  Survey  of  Existing  Rental  Housing 
A-3  Rental  Housing  Survey 
A-4  Cooperative  Housing  Survey 
A-5  Housing  Survey  Summary 


A-e  Housing  Allowances  for  Utilities  and 

Other  Public  Services 
A-7  Information  to  be  Submitted  with 

Preapplication  for  a  Rural  Rental 

Housing  (RRH)  or  a  Rural  Cooperative 

Housing  (RCH)  Loan 
A-S  Oudine  of  Professional  Market  Study 
A-9  Information  to  be  Submitted  with 

Application  for  a  Rural  Rental  Housing 

(RRH)  or  a  Rural  Cooperative  Housing 

Loan. 

57.  Exhibit  A-1  is  revised  to  read  as 

follows; 

Exhibit  A-1  of  Sul>pait  E— Legal  Services 
Agreement  (For  Cooperative  or  Other 
Nonprofit  Otsanizatioii*) 

Agreement  made  this day  of 

,  10         between  the 

.  hereinafter  called  the 

(owner)  (board  of  directors),  and 

hereinafter  called  the 

attorney,  witnesseth: 

Whereas  the  (owner)  (board  of  directors) 
intend  to  form  a  cooperative  or  other 
nonprofit  corporation,  hereinafter  called  the 
(corporation)  (cooperative),  to  construct  and 
operate  a  rural  housing  project  in 


(Town)        (County)        (State) 
and  to  obtain  a  loan  from  the  Farmers  Home 
Administration  to  finance  the  construction, 
and  the  attorney  agrees  to  perform  all  legal 
services  necessary  to  incorporate  the 
(corporation)  (cooperative),  and  to  perform 
all  other  customary  legal  services  necessary 
to  the  organization,  financing,  construction, 
and  initial  operating  of  the  proposed  rural 
housing  project  sudi  services  to  include  but 
not  to  be  restricted  to  the  following: 

1.  Prepare  and  file  incorporating  papers 
and  supervise  and  assist  in  taking  other 
necessary  or  incidental  actions  to  create  the 
(corporation)  (cooperative)  and  authorize  it  to 
finance,  construct,  and  operate  and  proposed 
housing  project. 

2.  Prepare  for  and  furnish  advice  and 
assistance  to  the  owner,  or  to  the  board  of 
directors  and  officers  of  the  corporation,  in 
connection  with  (a)  notices  and  conduct  of 
meetings;  (b)  preparation  of  minutes  of 
meetings;  (c)  preparation  of  adoption  of 
necessary  resolutions  in  connection  with  the 
authorization,  financing,  construction,  and 
initial  operation  of  a  rural  housing  project;  (d) 
special  tax  treatment  applicable  to  housing 
cooperatives;  (e)  necessary  construction 
contracts;  (f)  preparation  of  adoption  of 
bylaws  and  related  documents;  (g)  any  other 
action  necessary  for  organizing  the 
(corporation)  (cooperative)  or  financing, 
constructing,  and  initially  operating  the 
proposed  housing  project 

3.  Review  construction  contract  bid-letting 
procedure,  and  surety  and  performance 
bonds. 

4.  Examine  real  estate  titles  and  prepare, 
review  and  record  deeds  and  any  other 
instruments. 

5.  Cooperate  with  the  architect  employed 
by  the  (owner)  (board  of  directors)  in 
connection  with  preparation  of  survey  sheets, 
easements,  and  any  other  necessary  title 
documents,  construction  contracU,  and  other 
instruments. 


6.  Render  legal  opinions  as  required  by  the 
(owner)  (board  of  directors)  or  the  Farmers 
Home  Administration.  United  States 
Department  of  Agriculture. 

7.  (Owner)  (board  of  directors)  agree  to  pay 
the  attorney  for  professional  services  in 
accordance  with  this  agreement,  as  follows: 


The  fees  to  be  payable  in  the  following 
manner  and  at  the  following  times: 


The  attorney  states  and  agrees  that  of  the 

above  total  fees, ,  represents 

fees  for  services  in  connection  with  the 
organization  and  incorporation  of  the 
(corporation)  (cooperative). 

The  (owner)  (board  of  directors)  and  the 
attorney  further  covenant  and  agree  that,  if 
upon  organization  and  incorporation,  the 
(corporation)  (cooperative)  fails  or  refuses  to 
adopt  and  ratify  this  agreement  by 

appropriate  resolution  within days. 

this  agreement  shall  terminate  and  (owner) 
(board  of  directors)  shall  be  liable  only  for 
payment  for  legal  services  rendered  in 
connection  with  such  organization  and 
incorporation. 

Signed  this day  of 19 


Attorney:  

(Owner) 

(board  of  directors) 


Exhibits  A-4 — A-8  to  Subpart  E 
[Redesignated  Exhibits  A-5— A-e  to 
Subpart  E] 

58.  Exhibits  A-4,  A-5,  A-6,  A-7,  and 
A-8  to  subpart  E  are  redesignated  as 
Exhibits  A-5,  A-6,  A-7,  A-8,  and  A-9. 
respectively. 

59.  Exhibit  A-4  to  subpart  E  is  added 
to  read  as  follows: 

Exhibit  A-4— Cooperative  Housing  Survey 
Cooperative  Housing  Survey 
BEFORE  ATTEMPTING  TO  ANSWER 
THESE  QUESTIQNS.  PLEASE  READ  THE 
GUIDELINES  FOU  UNDERSTANDING  THE 
PRINCIPLES  OF  COOPERA  TIVE  HOUSING. 
NOW  TAKE  TIME  TO  ANSWER  THE 
FOLLOWING  QUESTIONS  AS  HONESTLY 
AS  YOU  CAN. 

(Circle  yes  or  no) 

1.  Are  you  willing  to  share  the 
responsibilities  required  of  a  cooperative 
member? 

yes no 


*< 
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2.  If  askad,  wiJJ  you  serve  on  the  board  of 
director*  or  on  a  committee? 

ye» no 

3.  Are  you  willing  to  help  in  maintaining 
the  cooperaive  property? 

yee no 


I 


4.  Do  you  now  have  a  better  idea  of  what 
cooperative  housing  really  is? 

yes no 

5.  Do  you  want  to  ask  more  about  the 
cooperative  before  deciding  whether  to  join? 

yes .  no 

6.  If  the  answer  to  question  5  is  "yes,"  will 
you  come  to  an  information  meeting  to  be 
held  in  town? 


yes 


no_ 


7.  Have  you  answered  the  questions 
truthfully?  Did  you  answer  "no"  to  any  of 
questions  1  2.  or  3?  If  so.  this  type  of  housing 
is  not  for  you.  If  you  are  interested,  please  go 
on  to  complete  the  second  portion  of  this 
survey. 

1.  How  many  persons  in  your  household? 

adults 

children 

2.  Approximate  annual  income  from  all 
sourcaa:  S 

3.  Are  you  or  members  of  the  houaehold 
handicapped  or  im|>aired  and  in  need  of 
speciFicaily  designed  housing  arrangements? 

yes no 

4.  An  informal  meeting  is  scheduled  for 
■  ajn./pjn..  on ,  19 ,  for 


the  purpose  of  discussing  a  proposed 

unit  cooperative  planned  for  this  community. 
At  that  time  a  representative  of  the 
cooperative  will  be  on  hand  to  answer  other 
questions  you  may  have. 

So  that  we  may  know  how  many  persons  to 
expect  at  the  meeting,  we  ask  that  you  give 
us  your  name,  address,  and  phone  number. 

NAME    

ADDRESS 


PHONE 


Exhibit  A-5  to  Subpart  E  (Amended] 

60.  Newly  redesignated  Exhibit  A-5  to 
subpart  E  is  amended  by  removing  the 
word  "Rental"  from  the  heading  of  the 
Exhibit. 

61.  Newly  redesignated  Exhibit  A-7  to 
subpart  E  is  amended  by  revising  the 
heading,  the  introductory  text  of 
paragraph  I  A,  by  redesignating 
paragraphs  I  B  through  I  G  as  I  E  through 
1 1  respectively,  by  adding  new 
paragraphs  I  B.  I  C,  and  I  D,  by  revising 
paragraphs  I  E,  II  A.  II  B,  and  II  F,  by 
redesignating  paragraphs  11  G  and  li  H 
as  II  H  and  II  I,  respectively,  by  adding 
new  paragraph  II  G  and  by  revising 
paragraphs  II  I.  IV  A,  and  IV  )  to  read  as 
follows: 

Exhibit  A-7— Information  To  Be  Submined 
With  PreappUcation  for  a  Rural  Rental 
Housing  (RRH)  or  a  Rural  Cooperative 
Housing  (RCH)  Loan 


A    Financial  statement  for  Rental 
Project — Each  applicant  must  submit  a 
current,  signed  and  dated  financial  statement. 
The  financial  statement  must  reflect 
sufricient  financial  capacity  to  meet  the 
applicant's  equity  capital  and  initial 
operating  capital  requirements.  Applicants 
may  contnbute  cash,  free  and  clear  title  to 
the  building  site  or  a  combination  of  both  as 
an  equity  contribution.  The  initial  operating 
capital  requirement  may  be  fulfilled  by 
contributing  cash  or  by  providing  an 
irrevocable  letter  of  credit. 

•  •         •         «         • 

B    Financial  Statements  for  Cooperative 
Members — Each  prospective  member  must 
provide  a  statement  of  monthly  income  and 
expenses  showing  the  repayment  of  debts 
and  whether  those  payments  are  current.  The 
statement  must  indicate  that  the  person  will 
have  the  financial  ability  to  meet  the  monthly 
occupancy  rate  requirement,  while  still 
meeting  other  monetary  obligations.  FmHA 
Form  1944-38,  "Application  for  Cooperative 
Housing  Assistance,"  may  be  used  for  this 
purpose  (See  FMl  for  preparation 
instructions.) 

C    The  names  and  addresses  of  persons 
who  have  expressed  an  interest  In  becoming 
members  of  the  cooperative  Signature  and 
date  evidencing  this  interest  from  each 
person  will  be  obtained  to  fully  document  the 
need  for  the  cooperative  housing.  This 
certification  should  contain  a  statement  that 
the  prospective  member  understands  the 
cooperative  type  of  organization  and  the  time 
and  effort  each  member  must  spend  in  its 
operating  and  maintenance. 

D    For  all  cooperative  projects  containing 
over  four  units,  the  applicant  must  submit  an 
Affirmative  Fair  Housing  Marketing  Plan  for 
approval  in  accordance  with  §  1901.203  of 
subpart  E  to  part  1901  of  this  chapter.  The 
plan  must  be  prepared  in  a  complete, 
meaningful,  responsive  and  detailed  manner. 

E    Evidence  Concerning  the  Test  for  Other 
Credit — Applicants  other  than  States  or  local 
public  agencies  must  show  that  other  credit  is 
not  available  at  rates  and  tenns  that  will 
allow  a  unit  rent  or  occupancy  charge  to  be 
within  the  payment  ability  of  the  occupants. 
The  applicant  should  provide  letters  from 
local  real  estate  lenders  stating  the  amount  of 
loan  funds  they  would  be  willing  to  extend 
and  the  rates  and  terms  at  which  the  loans 
would  be  available. 

•  •         «         *         * 

II     •   •  • 

A    Economic  justification  and  project  size 
should  be  based  on  the  housing  need  and 
demand  from  eligible  prospective  tenants  or 
members  who  are  permanent  residents  of  the 
community  and  its  surrounding  trade  area. 
Since  the  intent  of  the  program  is  to  provide 
adequate  housing  for  the  eligible  permanent 
residents  of  the  community,  temporary 
residents  of  a  community  (such  as  college 
students  in  a  college  town,  military  personnel 
stationed  at  a  military  installation  withm  the 
trade  area,  or  others  not  claiming  their 
current  residence  as  their  legal  domicile) 
should  be  discounted  in  determining  need 
and  project  size. 

B    For  rental  projects  of  20  units  or  more,  a 
detailed  study  based  upon  data  obtained 


from  census  reports,  state  or  county  data 
centers,  individual  employers,  industrial 
directones  or  chambers  of  commerce  is 
required.  The  study  should  include: 


F    For  rental  projects  of  less  than  20  units, 
the  need  for  the  housing  may  be  established 
by  obtaining  signed  expressions  of  interest 
from  50  percent  more  eligible  prospective 
tenants  than  the  number  of  proposed  units. 
Exhibits  A-3  and  A-4  or  similar  forms  may 
be  used  for  the  analysis.  Statements 
evidencing  a  continued  need  for  the  units 
must  be  included  in  the  analysis  of  market. 
These  statements  should  be  based  on 
historical  population  growth  taken  from 
census  reports  or  a  current  housing 
evaluation  by  the  county.  If  this  type  of 
analysis  does  not  adequately  support  the 
need  for  housing  in  a  questionable  market 
area.  FmHA  will  request  that  a  full  market 
study  be  prepared.  The  applicant  will  provide 
a  written,  signed  certification  that  the  survey 
was  performed  in  a  manner  acceptable  to 
FmHA  and  that  the  results  are  a  true 
portrayal  of  the  survey. 

C    For  cooperative  housing  proposals, 
market  feasibility  will  be  evidenced  by  the 
names  and  addresses  of  prospective 
members  who  have  definitely  affirmed  their 
intention  of  becoming  cooperative  members 
in  the  proposed  project  In  the  event  some 
persons  cannot  be  accepted  for  membership 
for  financial  or  other  reasons,  the  cooperative 
should  obtain  more  names  than  the  number 
of  proposed  units  in  order  to  assure  adequate 
feasibility  coverage.  The  Potential 
Cooperative  Members  form  located  at  Exhibit 
A-4  and  in  What  is  Cooperative  Housing? 
may  be  used  for  this  purpose. 
*         •         *         *         • 

1    A  schedule  of  proposed  rental  or 
occupancy  rates  and,  in  the  case  of  a 
congregate  housing  proposal,  a  separate 
schedule  listing  the  proposed  cost  of  any 
nonshelter  service  to  be  provided  should  be 
included  with  the  market  information. 


IV    •  *  • 

A    The  type  of  project  and  structures 
proposed,  such  as  garden  apartments  for 
eiiiprly  and  handicapped  persons; 
tovvnhnuses  for  low-  and  moderate-income 
persons;  congregate  housing  for  senior 
citizens  and  handicapped  persons,  or  housing 
designed  for  cooperative  living. 

*  «         *         *         « 

J    A  plot  plan  showing  the  relationship  of 
the  proposed  structures,  the  property  lines, 
streets,  utility  lines,  alleys  and  adjacent 
structures  and  their  uses  It  should  also  show 
proposed  off-strept  parking  for  the  tenants  or 
members  and  their  visitors.  Other  facilities, 
such  as  private  and  public  walks,  private 
drives  and  recreation  areas  on  and  off  the 
property,  laundry  drying  areas,  and  garbage 
and  refuse  holding  areas  which  are  sufficient 
for  the  period  between  collections  in  the 
neighborhood  should  be  shown. 

•  *  •  •  • 

62.  Newly  redesignated  Exhibit  A-10  is 
revised  to  read  as  follows: 
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Exhibit  A-10 — Information  to  be  Submitted 
with  Application  for  Rural  Rental  Housing 
(RRH)  and  Rural  Cooperative  Housing  (MCH) 
Loam 

T^  following  information  is  to  be 
submitted  with  SF 424.2  (for  applioalion 
BubmisBion): 

1  Drawings  and  apecific«nions.  including 
any  special  design  "featuFBs  for  eldcr^'  or 
handicapped  penons 

2  A  detailed  cost  breakdown  of  the 
project  for  such  items  as  land  and  nghts-of- 
way,  building  oonstniction,  equipment,  utility 
connections,  architectural/engineering  and 
legal  fees,  and  on-  and  off-site  improvements. 
T^e  cost  breakdown  «lao  should  abow 
separately  the  items  not  included  io  the  loan, 
such  as  furnishings  and  equipmont.  This 
trade-item  cost  bieakdown  should  be 
updated  just  prior  to  loan  approval. 

3  Information  on  the  method  of 
conitruction,  the  proposed  contractor  if  a 
construction  contract  is  to  be  negotiated,  and 
the  architectural,  engineering  and  legal 
services  included  in  the  proposal. 

4  Satisfactory  evidence  of  review  and 
approval  of  the  proposed  housing  by 
applicable  State  and  local  ofTicials  whose 
approval  is  required  by  Stale  or  local  hrws, 
ordinances  or  regulalions. 

8    If  more  than  12  morrths  have  transpn-ed 
since  the  applicant  submitted  the  rrrarket 
analysis,  the  State  Director  may  require  a 
new  one  if  he/she  determines  it  necessary. 

6  The  cooperative,  or  represerrtsfive 
theroof.  will  secure  the  signartures  of 
proapediw  members  who  have  arffinned 
their  tntentioc  of  moving  into  the  pwjject.  The 
cooperative  may  also  secure  the  memtjership 
fee,  or  a^wrtial  deposit  of  the  fee,  at  this 
time. 

7  For  all  rental  projects  containing  over 
four  units,  the  applicant  must  -submit  an 
Affirmative  Fair  Housing  Marketing  Plan  for 
approval  in  accordance  with  }  1901.203  of 
subpart  £  to  part  1961  of  this  chapter.  The 
plan  must  be  prepared  in  a  complete, 
meaningful,  responsive  and  detailed  manner. 

8  If  more  than  12 months  have  transpired 
since  the  applicant  submiUed  the  dated 
financial  statement  the  State  Director  may 
require  a  new  one  if  he/she  determtt\es  it 
necessary. 

9  If  there  is  any  change  in  related 
assistance  availaiile  to  the  applicant  from 
other  government  agencies  or  in  the 
interested  parties  as  defined  in  {  1944.205  of 
this  subpart,  it  musl  tie  disclosed  ^  this  time. 

10  Detailed  operating  budgets  showing  a 
schedule  of  proposed  rental  or  occupancy 
rates  for  the  first  year's  operation  and  a 
typical  year's  operation.  The  first  year's 
budget  should  show  thsrtthe  applicant  has 
sufficient  operating  capital  on  hand  or 
sufficient  plarmed  income  to  pay  all  operating 
costs  and  meet  scheduled  payments  on  defarte 
during  the  planning  and  construction  period 
prior  to  occupancy.  The  typical  yeca''B  budget 
should  show  there  will  be  ample  income  to 
pay  essential  operating  costs,  meet  required 
debt  payments  and  permit  accumulation  of 
required  reserves. 'Form  ■FmHA  1930-7, 
"Statement  of  Budget  end  Cash  flow,    and 
Exhibit  A-6  of  this  subpart  (or  similar  formi-:) 
may  be  used  for  this  purpose.  The  operating 
budgets  should  be  updated  if  necespiry  just 
prior  to  loan  approval. 


a    The  initial  budgets  should  include  an 
allowance  oT  10  perceifl  lor  vacanciea, 
nonpayment  of  rent  or  occupancy  oharge  atul 
contingency  expenses.  The  allowance  in 
subsequent  year  budgets  may  "be  adjusted  to 
be  consistent  with  the  actual  past  experience 
in  vacancy,  nonpayment  of  rent  or  occupancy 
charge  and  contingency  needed  for  the 
project. 

b    The  budgets  should  provide  for 
accumulating  a  reserve  at  the  rate  oil 
percent  per  armmn  of  the  amount  of  the  loan 
until  a  reserve  equal  to  lOpercent  of  the  loan 
is  reached.  Budgets  should  not  include  an 
additional  item  for  depreciation  since  the 
Tcserve  acoount  i*  to  piovide  funds  for  this 
purpose. 

c    Cooperative  budgets  should  provide  for 
accumulating  a  management  reserve  at  a  rate 
commenaurafte  with  normal  managemertt  fees 
appropriate  to  the  awa.  The  reserve  should 
be  «hown  under  the  management  colmnn. 

d    All  apphcable  taxes,  including  Federal 
and  State  income  taxes, '•hould  be  included 
in  the  budgets  and  separately  identified,  if 
the  applicant  considers  itBeH  ta?c -exempt, 
evidenoe  of  exemption  must  be  included  m 
the  loan  dooket  before  the  loan  i«  closed,  in 
case  of  a  nonprofit  otgamzetion  whose 
articles  of  incorporation  and  t^ilaws  confotm 
to  Exhibits  C  and  D  of  this  •ubpart  evidenoe 
of  exemption  from  Federal  income  tax  rteeA 
nut  be  obtained  before  the  loan  is  closed  if 
the  applicant  applies  for  a  determinatian  of 
exemption  and  agrees  in  wnting  to  make  any 
changes  in  its  organizational  documents  that 
may  be  required  iiy  the  Internal  Revenue 
Service  [IRS].  Information  as  to  Federal 
income  tax  exeinption  may  be  obtained  from 
the  district  office  of  the  IRS.  An  eligible 
nonprofit  organization  should  ordinarily  be 
able  to  qualify  .for  Federal  income  lax 
exemption  uoider  section  501(c}(4]  of  the 
Internal  Revenue  Code. 

Tl  A  description  and  justification  oT  any 
rtliited  facilities  to  be  financed  wholly  or  in 
part  with  loan  funds. 

1 2  For  RRH  housing,  a  stateraent  outlining 
the  proposed  manner  of  management  of  the 
housing,  such  as  whether  by  owner  or  by 
hired  management  firm  or  agent.  Experience 
and  other  factors  pertaining  to  the 
quehficstiom  of  &e  manager  should  be  set 
forth  and  will  be  taken  into  consideration.  If 
rrar.agement  will  be  performed  by  a  hired 
management  firm  or  agent,  a  copy  of  the 
proposed  management  agreement  should  be 
submitted.  It  must  contain  the  olause 
statement  that  it  is  not  in  full  force  and  effect 
until  approved  by  FmHA. 

13  For  RCH  housing.  •  Statement  that 
should  the  cooperative  be  unable,  after  a  12- 
month  period,  to  show  some  ability  to 
manage  itself  without  professional 
assistance,  professional  management  wfll  be 
c.otained  and  the  amount  to  be  accumulated 
in  the  reserve  account  will  be  used  to  pay  for 
this  service. 

14  A  management  plan  «vhich  sets  forth 
clear  and  concise  statementB  of  policy 
concerning  management  and  operation  of  the 
project  in  accordance  with  the  Fequirements 
of  paragraph  V  of  Exhibit  B  of  subpart  C  to 
part  1930  of  this  chapter.  A  copy  of  the 
profiosed  application  for  occupancy,  waiting 
lists,  lease,  rental  or  occupancy  agrerjnenl. 


and  rules  and  regulations  jovermng 
adminitftrationAnd  eccupaaoy  ahouid  be 
attached  to  the  management  :plan.  The 
management  plan  muai  be  submitted  in 
writing  and  the  apphcani  must  oertify  thiit  it 
is  in  complianoe  with  liw  requirements  of 
subpart  C  to  part  W30  of  this  chapter. 

15  A  schedule  of  arry  separste  charges  ior 
the  use  of  anj'  releied  Tectltties  and.  in  the 
case  of  congregate  housmg.  a  schedule  of  any 
separate  charges  for  nonstielter  services 
(such  as  meals,  personal  care  and 
housekeeping)  These  schedules  should  be 
supported  by  appropriate  operating  budgets 
for  services  to  be  provided. 

16  A  salislactoty  survey  oT  the  land  to  be 
given  as  security  prepared  by  a  licensed 
surveyor  will  .be  included  in  loan  dooket  If 
necessary,  a  new  survey  will  be  obtained. 

17  Form  FmHA  1948-20.    Request  leir 
Environmental  Information 

18  Form  FmHA  191©-11.    Applicant 
Certification.  T^edorel  Collection  Poliaes  for 
consumer  or  oomroerciel  Debts." 

19  For  RCH  housmg.  an  ■executed  copy  of 
a  limited  equity  agreement  which 
substantially  conforms  tc  Exhibit  G  to  this 
subpart. 

30    ForflCH  housing,  a  completed 
subscription  agreement  which  substarrtially 
conforms  to  Exhibit  H  to  this  subpart. 

E;duhit  B    jAmeadeiM 

63.  Exhibit  B  is  amended  by  removing 
the  vMord  "rental"  in  the  first  paragraph. 

64.  Exhibit  C  is  Revised  to  read  as 
follows; 

E?diibit  C — Attidas  of  tecuipoiation  for 
Rental  tn  Gooperatrre  Organizatioos  (Ndt  for 
Profit) 

"We.  the  undersigned,  incorporator*,  heretiy 
associate  ourselves  together  to  form  and 
establish  a  (corporalron)  (cooperative)  not  for 
profit  under  the  laws  of  the  State  of 


First  The  name  of  the  (corporation) 

(cooperative)  is 

Second:  The  location  of  its  prmcipal  place 
of  business  in  this  State  is , 

Cou.nty 

Third.  The  location  of  its  registered  office 

in  tins  Slate  is 

County. 

Fourth:  The  name  and  address  of  its 

resident  agerrt  m  this  Stsrte  is 

County. 

Fifth:  This  (corporation)  fcoaperattve)  is 
organized  not  for  profil  under  . 

and  the  objects  and 

purposes  to  be  transacted  and  carried  on  are 
to  p'omote  the  general  social  welfare  of  the 
community  and  for  that  purpose 

To  acquire,  construct,  provuie.  and  operate 
(rental)  (cooperative)  housing  and  related 
facilities  suited  to  the  special  needs  and 
living  requrremerrte  of  eligible  occupents  as 
determrned  try  FmHA  regulations  without 
regard  to  race,  color,  religion,  sex.  age. 
handioap.  marital  or  familuil  status  or 
national  origin: 


2248 
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To  acquire,  improve,  and  operate  any  real 
or  personal  property  or  interest  or  right 
herein  or  appurtenant  thereto; 

To  sell,  convey,  assign,  mortgage,  lease  any 
real  and  personal  property: 

To  borrow  money  and  to  execute  such 
evidence  of  indebtedness  and  such  contracts, 
agreements,  and  instruments  as  may  be 
necessary,  and  (o  execute  and  deliver  any 
mortgage,  deed  of  trust,  assignment  of 
income,  or  other  security  instrument  in 
connection  therewith;  and  to  do  all  things 
necessary  and  appropriate  for  carrying  out 
and  exercising  the  foregoing  purposes  and 
powers. 

Sixth:  The  number  of  directors  shall  be 
prescribed  in  the  bylaws,  but  shall  not  be  less 
than  five  nor  more  than  nine  ' 

Seventh:  The  (corporation)  (cooperative) 
formed  hereby  shall  have  no  capital  stock  It 
shall  be  composed  of  members  rather  than 
shareholders.  The  conditions  and  regulations 
of  membership  and  the  rights  or  other 
privileges  of  the  classes  of  members  shall  be 
determined  and  fixed  by  the  bylaws 

Eighth:  (Rental  only)  The  corporation  is  not 
organized  for  pecuniary  profit  and  shall  have 
no  power  to  declare  dividends.  No  part  of  its 
net  earnings  shall  inure  to  the  benefit  of  any 
member,  director,  or  individual.  The  balance. 
if  any.  of  all  money  received  by  the 
corporation  from  its  operations,  after 
payment  in  full  of  all  operating  expenses, 
debts,  and  obligations  of  the  corporation  of 
whatsoever  kind  and  nature  as  they  become 
due  shall  be  used  to  make  advance  payments 

on  a owed  by  the  corporation. 

to  lower  the  lease-rental  charge  to  occupants 
of  the  housing,  to  provide  additional  housing 
and  related  facilities,  or  for  some  related 
purpose. 

Eighth:  (Cooperative  only)  The  cooperative 
is  not  organized  fof  pecuniary  profit  and  shall 
have  no  power  to  declare  dividends.  The 
balance,  if  any.  of  all  money  received  by  the 
cooperative  from  its  operations,  after 
payment  in  full  of  all  operating  expenses, 
debts,  and  obligations  of  the  cooperative  of 
whatsoever  kind  and  nature  as  they  become 
due,  shall  accumulate  in  an  interest-bearing 
account  but  be  equally  assigned  to  each 
member  as  patronage  capital. 

Ninth:  The  name  and  place  of  residence 
(post  office  address)  of  each  of  the 
incorporators  and  initial  directors  until  the 
first  annual  meeting: 

Incorporators 


Directors 


Tenth;  (Rental  only)  In  the  event  of 
dissolution  of  this  corporation,  or  in  the  event 
it  shall  cease  to  carry  out  the  objectives  and 
purposes  herein  set  forth,  all  business, 
property,  and  assets  of  the  corporation  shall 
go  and  be  distributed  to  one  or  more  such 
nonprofit  corporations  or  municipal 
corporations  as  may  be  selected  by  the  board 


of  directors  of  this  corporation,  to  be  used  for 
and  devoted  to  the  purpose  of  carrying  on  a 
nonprofit  housing  project  for  such  rural 
residents  or  other  purposes  to  promote  the 
general  social  welfare  of  the  community.  In 
no  event  shall  any  of  the  assets  or  property, 
in  the  event  of  dissolution  thereof,  go  or  be 
distributed  to  members,  either  for  the 
reimbursement  of  any  sum  subscribed, 
donated,  or  contributed  by  such  members  or 
for  any  other  purposes,  provided  that  nothing 
herein  shall  prohibit  the  corporation  from 
paying  its  just  debts. 

Tenth:  (Cooperative  only)  In  the  event  of 
dissolution  of  this  cooperative,  or  in  the  event 
it  shall  cease  to  carry  out  the  objectives  and 
purposes  herein  set  forth,  all  business, 
property,  and  assets  of  the  cooperative, 
except  members'  patronage  capital  and 
membership  fees,  shall  be  used  for  providing 
low  income  rental  housing  or  other  purposes 
to  promote  the  general  welfare  of  the 
community.  In  no  event  shall  any  of  the 
assets  or  property,  in  the  event  of  dissolution 
thereof,  go  or  be  distributed  to  members, 
except  that  the  membership  fee  and  money 
accrued  to  members  in  their  patronage 
capital  accounts  shall  be  paid  to  members 
prior  to  conversion  or  satisfaction  of  the 
Government's  debt. 

Eleventh:  (Cooperative  only)  At  any  time 
prior  to  dissolution  the  member  wishes  to 
terminate  membership  in  the  cooperative, 
money  which  has  accrued  in  the  member's 
patronage  capital  account  and  the  member's 
membership  fee  shall  be  paid  to  the  member 
provided  the  member's  occupancy  account  is 
not  delinquent  and  that  any  other  charges  to 
which  the  member  is  liable  are  paid. 

Twelfth:  The  duration  of  the  existence  of 
this  corporation  shall  be  perpetual.' 

I.\  TESTIMONY  WHEREOF.  We  have  here 
unto  subscribed  our  names  on 19 


(Insert  acknowledgement  or  other  form  if 
required  by  State  law.) 
•         •         •         •         • 

65.  Exhibit  D  of  subpart  E  is  amended 
by  revising  the  heading  to  read: 

Exhibit  D — Bylaws  (Except  Cooperative) 

66.  Exhibits  D-1,  F.  F-1,  G,  H,  I,  and  J 
of  subpart  E  are  added  to  read  as 
follows: 

Exhibit  D-1 — Bylaws  (Cooperative) 

Bylaws  of 

(a  nonprofit  cooperative  corporation) 

Article  1 

Office 

Section  1.01.  Principal  office  The  principal 
place  of  business  of  the  cooperative  in  the 


'  If  the  tialule  under  which  the  cooperative 
housing  project  it  to  be  incorporated  will  permit,  it 
II  preferable  to  Hate  here  the  minimum  number  of 
directors.  The  actual  number  can  then  be  slated  in 
the  bylaws  which  are  more  easily  amended  if  it 
becomes  necessary  to  change  the  number. 


State  of. 


,  County  of 


.  shall  be  located  at 


Section  1.02.  Registered  office  and  agent. 


Article  11 
Members 

Section  2.01.  Eligibility  for  membership 
during  cooperative's  formation.  Any  natural 
person  who  is  approved  by  the  cooperative 
under  its  rules  and  regulations  by  the  board 
of  directors  shall  be  eligible  for  membership, 
provided  that  he/she  executes  a  Subscription 
Agreement  and  Occupancy  Agreement  in  the 
usual  form  employed  by  the  cooperative 
covering  a  specific  unit  in  the  housing  project. 

Section  2.02.  Approval  of  Applications  for 
Membership  after  the  cooperative's 
formation. 

All  applications  for  membership  received 
after  the  cooperative  has  been  established 
and  in  operation  shall  be  approved  at  any 
special  or  regular  meeting  of  the  board  of 
directors,  when  a  quorum  is  present,  by  a 
majority  vote  of  the  board  members. 

Section  2.03.  Membership  certificates.  The 
board  may  provide  for  the  issuance,  and 
determine  the  form  of.  certificates  evidencing 
membership  in  the  cooperative.  Such 
certificates  shall  slate  that  the  cooperative  is 
organized  under  the  laws  of  the  State  of 

.  the  cooperative's  lien  rights 

against  such  membership  as  set  forth  in  these 
Bylaws,  shall  be  signed  by  the  president  and 
the  secretary,  sealed  with  the  seal  of  the 
cooperative,  and  consecutively  numbered. 
The  name  and  address  of  each  member  and 
the  date  of  cooperative  If  a  certificate 
becomes  lost,  mutilated,  or  destroyed,  a  new 
certificate  may  be  issued  upon  such  terms 
and  conditions  as  the  board  may  determine. 

Section  2.04.  Lien.  The  cooperative  shall 
have  a  lien  on  the  outstanding  memberships 
in  order  to  secure  payment  of  any  sums 
which  shall  be  due  or  become  due  from  the 
holders  for  any  reason  whatsoever,  including 
any  sums  due  under  any  occupancy 
agreements. 

Section  2.05.  Voting  rights.  Each  member 
shall  be  entitled  to  one  vote  on  each  matter 
submitted  to  a  vote  of  the  members.' 

Section  2.06.  Patronage  capital.  All  funds 
accruing  to  the  cooperative  during  the  year, 
above  and  beyond  the  costs  and  expenses  of 
operating  the  cooperative,  shall  be  assigned 
to  each  member  on  the  books  of  the 
cooperative  as  patronage  capital  at  the  end  of 
each  fiscal  year.  These  patronage  capital 
funds  may  not  be  removed  from  the 
patronage  capital  account  except  in  payment 
to  members  upon  termination  of  membership 
Any  member  not  wishing  to  renew  the 
Occupancy  Agreement  will  be  entitled  to 
receive  the  patronage  capital  assigned  to  the 
member  on  the  books  of  the  cooperative. 
Likewise,  members  terminated  because  of 
violation  of  these  bylaws  may  receive  his/her 
patronage  capital  pursuant  to  provisions  of 
section  2.07. 

Section  2.07.  Termination  of  membership. 
A  member  may  be  suspended  or  expelled,  for 
violation  of  rules  set  forth  in  the  Occupancy 
Agreement  or  these  bylaws,  by  the  vote  of 
not  less  than  a  majority  of  the  board  of 
directors,  provided  the  member  has  been 
informed  in  writing  of  the  charges  preferred 


'  Duration  should  be  perpetual,  or  long  enough  to 
cover  the  period  of  the  loan  plus  5  years. 


'  In  the  case  of  joint  membership,  each  member 
shall  be  entitled  to  cast  a  one-half  vote. 
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against  the  member  at  least  ten  da^s  before 
such  meeting.  However,  the  cooperative  ahaU 
not  evict  any  member  except  by  judicial 
action  pursuant  to  State  or  local  law  and  in 
accordance  wifh  (he  requirements  of  (he 
Farmers  Home  Administration  Tenant 
Grievance  and  Appeals 'Procedure. The 
member  shall  be  given  an  opportunity  lo  be 
heard  al  such  meeting.  Upon  termination  of 
membership  Tighls  under  the  Occupancy 
Agreement,  (he  member  shall  be  required  to 
deliver  ■promptly  to  the  cooperative  ■his/tier 
memberAtp  certificBte  and  Occupancy 
Agreemertt  endorsed  a^  required  by  'the 
cooperative.  TheTctrrrng  member  then  shall 
be  entitled  to  receive  the  amourrt  determined 
in  BccordaDoe  with  the  provisions  of  section 
2.10  le«B  the  following  amoarts  ffhe 
determinalion  of  ■such  emourrts  by  fhe 
cooperative  to  he  conclu«ivr.): 

a.  Any  amaunte  due  1o  the  oooperati ve 
from  the  member  under  Ihe  Ocoupanoy 
Agreement: 

b.  Thecotft  or  e^imate  coirt  of  Bill -deferred 
maintenanoe,  including  painting, 
redecorating,  floor  finishing,  and  such  repairs 
and  replacements  as  are  deemed  necessary 
by  the  conperatrve  1o  place  ttie  dwe)hng  unit 
in  suitable  condition  for  ancrther  occupancy'; 
and 

c.  Legal  and  other -expanses  incurred  by  the 
cooperative  in  connBctianwithlhe  default  of 
such  member.  In  the  event  tbe  »etiiing 
member  fails,  within  a  lO-day  period  .after 
demand,  to  deiiver  to  the  oonperaitive  his 
endorsed  membership  certiEictfte.  tbe 
membership  certificate -shall  be  deemed  to  be 
canceled  and  may  be  reissued  by  the 
cooperative  to  a  new  member. 

Section  2.08.  Resignation.  Any  member 
may  choose  not  to  senew  the  Occupancy 
Agreement  by  notJying  the. cooperative  4 
months  in  advance  of  the  renewal  date. 

Section  2.09.  Transfer  of  membership. 
Membership  in  this  cooperative  is  not 
transferable  or  assignable  excepit  to  the 
cooperative  unless,  upon  death  of  a  member, 
hia/her  membership  in  the  cooperative 
passes  by  will  or  intestate  distribution  to  a 
member  of  the  immediate  family.  This  is 
conditioned  upon  (he  person's  eligibility  and 
approval  for  membership  aocording  to  FmHA 
regulations  and  by  his/her  assuming  in 
writing  the  terms  of  the  Subscription 
Agreement  and  Occupancy  Agreement  within 
60  days  aflermember's. death  and  payment  oT 
such  debts. 

Section  2.10.  Transfer  value.  "Whenever  a 
membership  is  transferred  to  the  cooperative, 
the  term  "transfer  value"  shall  mean  the«um 
of: 

a.  The  membership  fee  paid  bj  (he  member 
on  the  books  of  the  cooperative,  and 

b.  The  amount  of  (he  patronage  citpitdl 
which  has  accrued  to  (he  member  during  his/ 
her  period  of  membership  as  shown  on  (he 
books  oT  the  cooperative. 

Section  2.11.  Subscription  fees.  All 
subscription  funds  shall  be  deposited 
promptly  without  deduction  in  a  special 
account  or  accounts  of  the  cooperative  as 
escrow  or  trustee  for  the  subscribers 
membership.  These  Funds  shall  not  be 
corporafte  funds,  but  shatlbe  held  spldy  Tor 
the  benefit  of  the  subscribers  until 
transferred  to  the  account  of  the  cooperative 


as  hereinafter  jtrovided.  Such  ^special  account 
oraccounts  shall 'be  eatabtiahBd  wtth  a 
banking.inslitution  uihere  ^poails  ate 
linsuiedhy .an agency  of  thefadetal 
Government.  SuchifundsiahaU  be  subject  to 
withdrawal,  or  transfer  to  the  account  of  the 
co(^>erative.  'Ondicbursed  in  « .manner 
directed  by  the  cooperative  only  upon 
certification  by  the  pceaident  end  secMtar}'  of 
the  £ooperative  that: 

(a)  The  subscription  agreement  of -a  named 
applicant  hasibeen  tenninated  pinsuant  to  its 
terms  and  such  withdrawal  is. required  to 
repay  the  amount  paid  by  him  under  such 
agreement:  or 

(b)  A  suiricieol  numberr  of  applicant  for 

dwelling  units  has  not  been 

estahliahed  and  such  wilhdrawial  is  required 
to  repay £Stabltshed  applicants  the. amounts 
paid  tTyithem:  or 

(c)  Applicants  for dwelling  units 

have  signed  subscription  agreements,  .have 
been  approved  as  toiheir  eligibility  by  the 
board  of  directors,  end  bavemade  at  Jea&t  a 
do wnpaymenl  xu)  their  subscription 
(membership)  fee.  If  these  .re^iiemenls  have 
been  met  and  the  mortgage  loan  has  been 
scheduled  for  closing,  the  entire  amount  of 
the  funds  in  tbe  auhscnption  escrow  account 
may  be  transTeired  to  the  cooperative  which 
shall  at  that  time  deliver  m.cmbership 
certificates  to  all  members. 

Artiak  W 

Meetings  of  Members. 

Section  3.01.  Annual  meelrr\g.  An  annual 
meeting  of  the  members  shall  be  held  at 

on  the of  the  moolh  of 

«ach  year,  beginning  »«(ith  the 

year  19 at  the  .hour  of 

o'cbck,  ??m..  for  the  purpose -of  electing 
directors  and  for  the  transaction  of  such  other 
business  as  may  come  before  the  meeting,  if 
the  day  ftxed  for  the  annual  meeting  shall  be 
a  legal  holiday  in  said  State,  suchiineeting 
shall  be  held  on  themexl  aucceeding  business 
day .  If  the  election  of  directocs  ahaU  not  be 
held  on  the  day  designated  herein  for  any 
annual  meeting,  or  at  any  adjournment 
thereof  the  board  shall  cause  the«leclion  te 
be  held  at  a  special  meeting  of  the  members 
as  soon  thereafter  as  convenient. 

Section  3.02.  Special  .meetings.  Special 
meetings  xif  the  .members  maybe  called  by 
the  president,  theboasd  or  not  less  than  one- 
fou^  of  the  members. 

Section  3.03. /'ioce  of  meeting.  The  board  of 
directors  may  designate  any  place  within  or 

not  more  than miles  from 

.  as  the  place  for  an  annual 


meeting  xir  for  any  special  meeting  called  by 
the  board.. 

Seclian  ZX)A.  Notice xif  meeiings.  Written  or 
printed  Jiotice  stating  the  pleoe.day,  and 
hour  of  any  meeting  of  members  shall  be 
delivered  either  personally  or  t^  mail,  to 
each  member  entitled  to  vote  at  suoh-meeting. 
nut  less  than  ten  or  moce  than  twenty  days 
before  the  date  of  such  meeting,  by  or  at  the 
direction  of  the  pnesident,  or  the  Secretary,  or 
the  officers  or  .persons  calling  the  meeting,  in 
case  of  a  special  meeting  or  when  inquired  by 
statute  of  these ibylawa.  the  puipoee  or 
purposes  for  which  the  meeting  is  called  shall 
beatatad  in  the  notice.If  mailed,  the  notice  of 
a  meeting  shall  be  deemed  to  be  delivered 


when-depaattsd  in  the  Untied  Stales  mail 
addressed  to  the  member  at  the  address  as  it 
appears-on  the  wcordBof  thecMtperetnie, 
with  poelage  thereon  ipiapaiil. 

Section  3.QS.  knfarmal  action  i}y mBnthen. 
Any  action  req'jiwd  bylaw  to  betaken  at  a 
rneeting  of  the  members,  cir  any  action  which 
may  be  taken  at  a  meetmg  of  the  oiembers, 
may  be  taken  without  a  mertmg  upon  written 
oonaeift  or  approval  «*f«ll  the  mem'bers. 
setting  forth  the  action  so  t*ken. 

'SecMoh  2.06.  Quorum  At -such  a  meeting  •a 
quorum  «h»H  -consist  of  4fl  percer>t  •  of  the 
merrrbers.  or  twice  the  number  of  directors, 
whichever  is  greater  If  a  quorrnn  tstiot 
presertt  at  any  meeting  of  Tnerabers.  a 
majority  of  the  "members  present  may  adjourn 
the  meeting  from  time  to  time  without 'further 
notice. 

Section  3.07  Proxies  [a]  At  any  meeting  of 
the  mem'bers.  a  member  entitled  to  vole  may 
vote  by  proxy  executed  in  writing  by  (he 
member.  No  proxy  shall  be  valid  after  eleven 
months  from  the  dale  ol  its  execution.  A 
proxy  may  be  cancelled  by  notice  ekecutsd 
by  the  member  with  like  formality  and 
delivered  to  the'secretary. 

(b)  At  each  meeting  of  the  members. -every 
member  shall  be  eniinlBd  to  vote  in  person  or 
by  proxy  and  shall  be  -en titled  te  cast  one 
vole.  The  votes  ior  Directum  shall  be  by 
ballot.  Only  tbe  person  in  whoae  name 
membership  is  standing  in  the  -books  of  the 
cooperative  on  the-day  of  auCh -meeting  shall 
be  entitled  to  vote  m  person  or  by  proxy  H 
the  membership  is  joinity  owned,  co- 
members  axe  limited  to  one-fhakf  vote  each 

(c)  For  amy  pe  won  tc.iepigBent  a  member 
by  proxy,  ancb  person  tnusl  submh  a  power 
of  attorney  to  the  »ec3^ta7>'  of  the  board  fair 
examinstien  at  least  one 'hour  before  the  tntie 
of  meetrng.  When  the  secretary  has  oertified 
tbe  power lof  attorney  is  in  gcwd  order,  the 
proxy  holder  shall  have  the  right  1o  do  any 
and  all  things  -which  mifjht  be  done  by  Ihe 
member  were  4he  member pfeserrt  in  person, 
which  right  shall  indlude  the estabhshment  of 
a  quorum  «nd  the  orgsnmng  of  arry  meeting. 

AriicleJV 

Board  oif  Directors 

Section  4.01.  General  powers.  The  affairs  of 
the  cooperative  shall  be  managed  by  its 
board  of  directors. 

Section  4.01.  Powers  and  duties.  The  board 
oT  directors  shall  have  all  (he  powers  and 
duties  necessary  for  the  administjatioc  of  the 
affairs  of  the  cooperative  and  may  do  all  such 
acts  and  thir^  as  arc  not  by  law  or  by  these 
bylaws  directed  to  be  exercised  and  done  by 
the  members.  The  powers  of  the  board  of 
directors  shall  include  but  not  be  limited: 

a.  T«  accept  orxeject  all  applications  for 
membership  and  admission  to  occupancy  of  a 
dwelling  omit  in  the  cooperative  housing 
project,  either  directly  or  thjnugb  an 
authorized  xepiesentative: 

b.  To  establish  monthly  occupancy-  chaiiges. 
subject  to  approval  of  FmliA.  as  provided  lor 
in  the  Occupancy  Agreement  and  based  on 


'  For  loiige ai^anizalums.  •.smaller  ftgurr  may  tie 

used  if  It  wilLnol  ie«ull  ma  .(Quorum  of  less  then  20 
members. 
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an  operating  budget  formally  adopted  by  the 
board: 

c.  To  engage  an  agent  or  employees, 
subject  to  the  approval  of  FmHA.  for  the 
management  of  the  project  under  such  terms 
as  the  board  may  determine: 

d.  To  authorize  the  recording  of  patronage 
capital  assignments  on  the  cooperative's 
books  to  members: 

e  To  terminate  membership  and  occupancy 
rights  for  cause:  and 

f.  To  promulgate  such  rules  and  regulations 
pertaining  to  use  and  occupancy  of  the 
premises  as  may  be  deemed  proper  and  are 
consistent  with  these  bylaws  and  the 
Certiflcate  of  Incorporation  and  with  any 
requirements  of  FmHA  while  mortgagee 

The  affairs  of  the  cooperative  shall  be 
managed  by  its  board  of  directors. 

Section  4.02.  Number  and  qualifications. 
The  board  of  directors  shall  be  composed  of 

persons,  all  of  whom  shall  be 

members  of  the  cooperative.' 

Section  4.03.  Election  and  term  of  office. 
The  term  of  the  directors  named  in  the 
Certiflcate  of  Incorporation  shall  expire  when 
iheir  successors  have  been  elected  at  the  first 
annual  meeting  or  any  special  meeting  called 
for  that  purpose.  For  •  board  of  five  (5) 
directors,  the  first  annual  meeting  of  the 
members  the  term  of  office  of  two  (2) 
directors  shall  be  flxed  for  two  (2)  years,  and 
the  term  of  office  of  one  (1)  director  shall  be 
fixed  at  (1)  year.  At  the  expiration  of  the 
initial  term  of  office  of  each  respective 
director,  his/her  successor  shall  be  elected  to 
serve  a  term  of  office  for  three  (3)  years. 

The  directors  shall  hold  office  until  their 
successors  have  been  elected  and  hold  their 
first  meeting.  (If  a  larger  board  of  directors  is 
contemplated,  the  terms  of  office  should  be 
established  in  a  similar  manner  so  that  they 
will  expire  in  different  years.)  The  term  of 
any  director  who  becomes  more  than  30  days 
delinquent  in  payment  of  his  occupancy 
charges  shall  be  automatically  terminated 
and  the  remaining  directors  shall  appoint  his 
successor  as  provided  in  {  4  11. 

Section  4.04.  Organization  meeting.  The 
first  meeting  of  a  newly  elected  board  of 
directors  shall  be  held  within  ten  (10)  days  of 
election  at  such  place  as  shall  be  fixed  by  the 
directors  at  the  meeting  at  which  such 
directors  were  elected.  No  notice  shall  be 
necessary  to  the  newly  elected  directors  in 
order  legally  to  constitute  such  meeting, 
providing  a  majority  of  the  whole  board  shall 
be  present. 

Section  4.05.  Regular  Meetings  Regular 
meetings  of  the  board  of  directors  shall  be 
held  each  month  at  such  time  and  place 

within miles  of Notice 

of  regular  meetings  of  the  board  of  directors 
shall  be  given  to  each  director,  personally  or 
by  mail,  telephone  or  telegraph,  at  least  5 
days  prior  to  the  day  named  for  such  meeting 

Section  4.06.  Special  meetings  Special 
meeting  of  the  board  may  be  called  by  or  at 
the  request  of  the  president  and  shall  be 
called  by  the  secretary  at  the  request  of  any 
two  directors  on  three  days  notice  Such 


notice  shall  be  by  mail,  telephone  or 
telegraph  and  shall  state  the  time,  place  (as 
provided  below)  and  purpose  of  meeting.  The 
authorized  person  or  persons  calling  a  special 
meeting  of  the  board  may  fix  any  place 

within  or  not  more  than miles  from 

as  the  place  for  holding  such 


'  Number  of  directors  must  be  not  less  than  5  and 
musi  be  selected  by  •  procedure  that  insures  thai 
Ihe  interest  ofjauiorilies  and  woman  are  adequately 
repre»enleC| 


meeting. 

Section  4.07.  Waiver  of  notice.  Before  or  at 
any  meeting  of  the  board  of  directors,  any 
director  may.  in  writing,  waive  notice  of  such 
meeting  and  such  waiver  shall  be  deemed 
equivalent  to  the  given  of  such  notice. 
Attendance  by  a  director  at  any  meeting  of 
the  board  shall  be  a  waiver  of  notice  by  him/ 
her  of  the  time  and  place  thereto.  If  all 
directors  are  present  at  any  meeting  of  the 
board,  no  notice  shall  be  required  and  any 
business  may  be  transacted  at  such  meeting. 

Section  4  08.  Quorum.  A  majority  of  the 
board  shall  constitute  a  quorum  for  the 
transaction  of  business  at  any  meeting  of  the 
board:  but  if  less  than  a  majority  of  the 
directors  is  present  at  said  meeting,  a 
majority  of  the  directors  present  may  adjourn 
the  meeting  from  time  to  time  without  further 
notice. 

Section  4  09.  Fidelity  Bonds.  The  board  of 
directors  shall  require  that  all  officers  and 
employees  of  the  cooperative  handling  or 
responsible  for  cooperative  or  trust  funds 
shall  furnish  adequate  fidelity  bonds.  The 
premiums  on  such  bonds  shall  be  paid  by  the 
cooperative. 

Section  4.10.  Manner  of  acting.  The  act  of  a 
majority  of  the  directors  at  a  meeting  at 
which  a  quorum  is  present  shall  be  the  act  of 
the  board,  unless  the  act  of  a  greater  number 
is  required  by  law  or  by  these  bylaws.  The 
board  may  also  act  by  written  consent  of  all 
the  directors  of  Ihe  cooperative  setting  forth 
Ihe  action  taken. 

Section  4.11.  Vacancies.  Any  vacancy 
occurring  on  Ihe  board  shall  be  filled  by  the 
board  until  the  next  meeting  of  the  members 
and  until  a  successor  has  been  elected  by  the 
members  to  fill  a  vacancy.  Such  person  shall 
be  elected  for  the  unexpired  term  of  office  of 
the  predecessor  in  office. 

Saction  4.12  Directors — removal  from 
office.  A  director  may  be  removed  from  office 
for  violation  of  these  bylaws  or  rules  set  forth 
in  Ihe  Occupancy  Agreement,  by  the  vote  of 
not  less  than  three-fourths  of  the  members 
present  at  a  meeting  of  the  members, 
provided  notice  of  such  proposed  action  shall 
have  been  duly  given  in  the  notice  of  the 
meeting  and  provided  the  director  has  been 
informed  in  writing  of  the  charges  preferred 
against  the  director  at  least  10  days  before 
such  meeting.  The  director  involved  shall  be 
given  an  opportunity  to  be  heard  at  such 
meeting  Any  vacancy  created  by  the  removal 
of  a  director  shall  be  filled  by  a  majority  vote, 
which  may  be  taken  at  the  same  meeting  at 
which  such  removal  takes  place. 

Section  4.13.  Compensation.  Directors  shall 
not  receive  any  compensation  for  Iheir 
services  as  directors. 

Section  4  14.  Directors — absence  from 
meetings  Any  director  who  is  absent  from 

consecullive  meetings  without  excuse 

satisfactory  to  the  board  shall  be  deemed  to 
have  surrendered  the  office  of  director. 

Section  4  15.  Directors — Residuary  Powers. 
The  board  shall  have  the  powers  and  duties 


necessary  or  appropriate  for  the 
administration  of  the  affairs  of  the 
cooperative.  All  powers  of  the  cooperative 
except  those  specifically  granted  or  reserved 
to  the  members  by  law,  the  Articles  of 
Incorporation,  or  these  bylaws  shall  be 
vested  in  the  board. 

Section  4.16.  Adviser  to  the  board.  The 
adviser  to  the  board  will  be  a  member  (or 
members)  of  the  community  who  is  not  a 
member  of  the  cooperative.  In  that  capacity, 
the  individual  will  be  responsible  for 
maintaining  regular  contacts  with  the  board 
as  well  as  being  available  to  respond  to 
special  needs  of  Ihe  board  at  mutually 
agreeable  times.  The  adviser  will  guide  the 
board  in  its  role  of  self-manager  until  such 
time  as  the  adviser  and  FmHA  determine  that 
such  close  guidance  is  no  longer  necessary, 
usually  not  to  exceed  2  years.  At  that  time. 
the  adviser  will  continue  to  counsel  the  board 
as  appropriate.  If  it  is  apparent  to  Ihe  adviser, 
during  this  second  phase  of  converting  to 
self-management,  that  the  cooperative  is 
unable  to  assume  such  a  responsibility,  the 
adviser  will  again  establish  the  close 
supervision  required  in  the  first  phase  of 
operation.  The  ultimate  goal  of  the  adviser 
and  the  board  is  to  achieve  self-management 
for  the  cooperative.  If  this  goal  cannot  be 
realized  within  a  timeframe  determined 
during  the  first,  or  subsequent,  year  of 
operation,  then  the  management  reserve 
funds  will  be  used  to  hire  professional 
management,  thus  relieving  the  adviserof 
his/her  responsibilities. 

Article  V 
Officers 

Section  5.01.  Officers.  The  officers  of  the 
cooperative  shall  be  a  president,  a  vice 
president,  a  secretary,  and  a  treasurer.  The 
board  may  elect  or  appoint  such  other 
officers  as  it  shall  deem  desirable,  such 
officers  to  have  the  authority  and  perform  the 
duties  prescribed,  from  time  to  time,  by  the 
board.  The  offices  of  secretary  and  treasurer 
may  be  combined  and  held  by  one  person. 

Section  5,02.  Election  and  term  of  office,  (a) 
The  officers  of  the  cooperative  specified  in 
Section  5.01  shall  be  elected  from  the 
membership  of  the  board  by  the  board  at  Its 
annual  meeting  or  as  soon  thereafter  as 
feasible.  New  officers  may  be  created  and 
filled  at  any  meeting  of  the  board.  Each 
officer  shall  hold  office  until  the  next  annual 
election  of  directors  and  until  a  successor 
shall  have  been  duly  elected  and  shall  have 
qualified. 

(b)  The  term  of  office  shall  be  one  year. 
Election  of  officers  shall  take  place  at  the 
annual  board  meeting  and  shall  be  by  ballot 
cast  by  qualified  directors.  A  plurality  of 
votes  cast  shall  elect. 

Section  5.03.  Removal.  Any  officer  elected 
or  appointed  by  the  board  may  be  removed 
by  Ihe  board  by  two-thirds  vote  of  the 
remaining  directors  FmHA  whenever,  in  its 
judgment,  the  best  interests  of  the 
cooperative  would  be  thereby  served.  Such 
removal  shall  be  without  prejudice  to  the 
membership  rights,  if  any,  of  the  officer  so 
removed. 

Section  5.04.  Vacancies.  A  vacancy  in  any 
office  because  of  death,  resignation,  removal. 
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disqualification,  or  otherwise,  may  be  filled 
by  the  board  by  majority  vote  for  the 
unexpired  portion  of  the  term. 

Section  5.05.  President.  The  president  shall 
be  Ihe  principal  executive  officer  of  the 
cooperative  and  shall  in  general  supervise 
and  control  all  the  business  and  affairs  of  the 
cooperative.  The  president  shall  preside  at  all 
meetings  of  the  members  and  of  Ihe  board. 
The  president  may  sign,  with  attestation  of 
the  secretary  or  any  other  proper  officer  of 
the  cooperative  authorized  by  the  board,  any 
deeds,  mortgages,  bonds,  contracts,  or  other 
instruments  which  the  board  authorizes  to  be 
executed.  In  some  cases  the  signing  and 
execution  thereof  shall  be  expressly 
delegated  by  the  board  or  these  bylaws  or 
statute  to  some  other  officers  or  agent  of  the 
corporation  and  in  general  shall  perform  all 
duties  incident  to  the  office  of  president  and 
such  other  duties  as  may  be  prescribed  by  the 
board  from  time  to  time. 

Section  5.06.  Vice  President.  In  the  absence 
of  the  president  or  in  the  event  of  an  inability 
or  refusal  to  act,  the  vice  president  shall 
perform  the  duties  of  the  president  and,  when 
so  acting,  shall  have  all  the  powers  of  and  be 
subject  to  all  the  restrictions  upon  the 
president.  Any  vice  president  shall  perform 
such  other  duties  as  from  time  to  time  may  be 
assigned  by  the  president  of  the  board. 

Section  5.07.  Secretary.  The  secretary  shall 
keep  the  minutes  of  the  meeting  of  the 
members  and  the  board  in  one  or  more  books 
provided  for  that  purpose,  see  that  all  notices 
are  duly  given  in  accordance  with  the 
provisions  of  these  bylaws  or  as  required  by 
law:  be  custodian  of  and  see  that  the  seal  of 
the  cooperative  is  affixed  to  all  documents, 
the  execution  of  which  is  on  behalf  of  the 
cooperative  under  its  seal,  is  duly  authorized 
in  accordance  with  the  provisions  of  these 
bylaws:  keep  a  register  of  the  post  office 
address  of  each  member,  which  shall  be 
furnished  to  the  secretary  and  such  other 
duties  as  from  time  to  time  may  be  assigned 
by  the  president  of  the  board. 

Section  5.06.  Treasurer.  The  treasurer  shall 
have  charge  and  custody  of  and  be 
responsible  for  all  funds  and  securities  of  the 
cooperative,  receive  and  give  receipts  for 
moneys  due  and  payable  to  the  cooperative, 
from  any  source  whatsoever,  deposit  all  such 
money  in  the  name  of  the  cooperative  in  such 
banks,  trust  companies,  or  other  depositories 
as  shall  he  selected  in  accordance  with  the 
provisions  of  Article  VIII  of  these  bylaws: 
and  in  general  perform  all  duties  incident  to 
the  office  of  treasurer  and  such  other  duties 
as  from  time  to  time  be  assigned  by  the 
president  of  the  board. 

Article  VI 

Order  of  Business 

Section  6.01.  Order  of  business.  The  order 
of  business  at  any  regular  or  special  meeting 
of  the  members  or  the  board  shall  be: 

a.  Roll  Call. 

b.  Proof  of  notice  of  meeting  or  waiver  of 
notice. 

c.  Reading  and  approving  of  any  unapproved 
minutes. 

d.  Reports  of  officers  and  committees. 

e.  Election  of  inspectors  of  election  (when 
applicable) 

f.  Election  of  directors  (when  applicable). 


g.  Unfinished  business, 
h.  New  business, 
i.  Adjournment. 

If  present,  a  representative  of  FmHA  will 
be  given  an  opportunity  to  address  any 
regular  or  special  meeting. 

Section  6.02.  Parliamentary  Procedure.  On 
questions  of  parliamentary  procedure  not 
covered  in  these  bylaws,  a  ruling  by  the 
president  shall  prevail. 

Article  VII 
Committees 

Section  7.01.  Committees  of  directors.  The 
board  of  directors,  by  resolution  adopted  by 
majority  of  the  directors  in  office,  may 
designate  one  or  more  committees,  each  of 
which  shall  consist  of  one  or  more  directors, 
which  committees,  to  the  extent  provided  in 
said  resolution,  shall  have  and  exercise  the 
authority  of  the  board  in  the  management  of 
the  cooperative:  but  the  designation  of  such 
committees  and  the  delegation  thereto  of 
authority  shall  not  operate  to  relieve  the 
board,  or  any  individual  director,  of  any 
responsibility  imposed  upon  the  board  or  any 
individual  director  by  law. 

Section  7.02.  Membership  committees. 
Other  committees  not  having  and  exercising 
the  authority  of  the  board  in  the  management 
of  the  cooperative  will  be  designated  by  a 
resolution  adopted  by  a  majority  of  the 
directors  present  at  a  meeting  at  which  a 
quorum  is  present.  At  the  first  membership 
meeting  the  members  will  be  solicited  by  the 
president  to  obtain  voluntary  commitments  to 
serve  on  the  various  committees.  As  many 
members  as  possible  should  be  encouraged  to 
become  involved  in  committee 
responsibilities.  Any  member  may  be 
removed  from  a  committee  by  the  president 
whenever  in  his/her  judgment  the  best 
interest  of  the  cooperative  shall  be  served  by 
such  removal. 

Section  7.03.  Term  of  office.  Each  member 
of  membership  committees  shall  continue  as 
such  until  the  next  annual  meeting  of  the 
members  of  the  cooperative  when  members 
may  change  from  one  comm.iltee  to  another. 
Additional  members  may  join  a  committee  at 
any  time  during  the  year. 

Section  7.04.  Chairperson.  One  member  of 
each  membership  committee  shall  serve  as 
chairperson  by  decision  of  the  members  of 
the  committee.  The  chairperson  will  report 
committee  activities  and  receive  direction 
from  a  designated  member  cf  the  board. 

Section  7.05.  Vacancies.  Vacancies  in  the 
membership  of  any  membership  committee 
may  be  filled  in  the  same  manner  as  provided 
in  the  case  of  the  original  members. 

Section  7.06.  Quorum.  Unless  otherwise 
provided  in  the  resolution  of  the  board  of 
directors  designating  a  committee,  a  majority 
of  the  whole  membership  committee  shall 
constitute  a  quorum  and  the  act  of  a  majority 
of  the  members  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  the  act  of  the 
committee. 

Section  7.07.  Rules.  Each  membership 
committee  may  adopt  rules  for  its  own 
government  not  inconsistent  with  these 
bylaws  or  with  rules  adopted  by  the  board  of 
directors. 


Article  VIII 

Contracts.  Checks,  Deposits,  and  Funds 

Section  8.01.  Deposits.  All  funds  of  the 
cooperative  shall  be  ^posited  from  time  to 
time  to  the  credit  of  the  cooperative  in  such 
Federally  insured  banks,  trust  companies,  or 
other  Federally  insured  depositories  as  board 
may  select. 

Section  8.02.  Gifts.  The  board  may  accept 
on  behalf  of  the  cooperative  any  contribution. 
gift,  bequest,  or  devise  for  the  general 
purposes  or  for  any  special  purpose  of  the 
cooperative. 

Article  IX 

Certificates  of  Membership 

Section  9.01.  Issuance  of  certificates  When 
a  person  has  been  approved  for  membership 
and  has  paid  any  dues  that  may  then  be 
required,  a  certificate  of  membership  shall  be 
issued  in  his/her  name  and  delivered  to  the 
member  by  the  secretary. 

Article  X 

Section  10.01.  Books  and  accounts  The 
Treasurer  of  the  cooperative  shall  keep 
correct  and  complete  books  and  records  of 
account  and  shall  keep  minutes  of  the 
proceedings  of  its  members,  the  board,  and 
committees  having  any  of  the  authority  of  the 
board  of  directors,  and  shall  keep  at  the 
registered  or  principal  office  a  record  giving 
the  names  and  addresses  of  the  members  All 
books  and  records  of  the  cooperative  may  be 
inspected  by  any  member,  or  member's  agent 
or  attorney,  or  FmH.A  for  any  proper 
purposes  at  any  reasonable  time. 

Section  10.02.  Auditing  At  the  close  of 
each  fiscal  year,  the  books  and  records  of  the 
cooperative  shall  be  audited  by  a  Certified 
Public  Accountant  or  other  person  acceptable 
to  FmHA  whose  report  will  be  prepared  and 
certified  in  accordance  with  the  requirements 
of  FmHA.  Based  on  such  reports,  the 
cooperative  will  furnish  its  members  with  an 
annual  financial  statement  including  the 
income  and  disbursements  of  the 
cooperative  The  cooperative  will  also  supply 
the  members,  as  soon  as  practicable  after  the 
end  of  each  calendar  year,  with  a  statement 
showing  the  amount  assigned  to  each 
member's  patronage  capital  account. 

Article  XI 
Fiscal  Year 

The  fiscal  year  of  the  cooperative  shall 
begin  on  the  first  day  of  January  and  end  on 
the  last  day  of  December  in  each  year,  except 
that  the  first  fiscal  year  of  the  cooperative 
shall  begin  at  the  date  of  incorporation. 

Article  XII 
Seal 

The  board  shall  provide  a  cooperative  seal, 
which  shall  be  in  the  form  of  a  circle  and 
shall  have  inscribed  thereon  the  name  of  the 
cooperative  and  the  words  "Cooperative 
Seal. "  The  seal  will  be  kept  by  the  secretary. 

Article  XIII 
Waiver  of  Notice 

Whenever  any  notice  is  required  to  be 
given  under  the  provisions  of  the  statutes  of 
said  State  or  the  Articles  of  Incorporation  or 
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the  Bylaws  of  the  cooperative,  a  waiver 
thereof  in  wnlinn  signed  by  the  person  or 
persons  entitled  thereto,  whether  before  or 
after  the  lime  Bliil«l  therein,  shall  be  deemed 
equivaleirt  to  ttae  giving  of  such  notice. 

Article  XIV 

Repeal  oi  Amendment  of  Bylaws 

Section  14.01.  Repeal  of  amendment  of 
bylaws.  These  byJaws  may  be  repealed  or 
amended  by  ■  majority  vole  of  the  members 
present  at  any  annual  meeting  of  the 
members,  or  at  any  special  meeting  of  the 
members  called  for  such  purpose,  at  which  a 
quorum  is  present  provided  that  while  FmhlA 
is  mortgagee  no  amendment  will  become 
effective  until  it  has  received  the  FmHA 
written  approval  of  FmHA  and  provided  no 
such  action  shall  change  the  purposes  of  the 
coopers  bvc  so  as  to  impair  its  rights  and 
powers  under  the  laws  of  said  State,  or  to 
waive  any  requiremcnls  of  bond  or  any 
provision  for  the  safety  and  secunty  of  the 
property  and  funds  of  the  cooperative  or  lis 
members,  or  to  depnve  any  member  without 
an  expreaa  aaaent  ol  rights,  privileges  or 
immunities  then  existing.  Notice  of  any 
amendment  to  be  offered  at  any  meeting  shall 
accompany  the  notice  of  any  regular  or 
special  meeting  at  which  prapoaMi 
amendment  is  to  be  voted  upoa 

Exhibit  F — Qualifications  of  an  Adviser  to  the 
Board 

QualifKotiona  of  an  Adviser  to  the  Board 

In  the  Board's  analysis  of  the  talents  and 
abilities  of  a  person  to  handle  the  |ob  of 
adviser,  the  first  attribute  most  desirable  is 
the  capacity  to  be  a  friend.  The  definitions  of 
a  friend  include  (1)  A  person  whom  one 
knows,  likes,  and  trusts:  (2)  one  wilh  whom 
one  is  allied  in  a  struggle  or  cause:  (3)  one 
who  supports,  sympathizes  with  or  patronizes 
■  group,  cause,  or  movement. 

The  adviser  must  care  about  the  person  he 
or  she  is  trying  to  help.  That  means  having 
patience  and  understanding  during  the  trial 
and  error  period  of  a  new  cooperative's 
operation  and  also  when  it  becomes 
necessary  to  explain  complicated  regulations 
or  legal  documents  more  than  just  once  to 
those  who  have  had  less  educational 
opportunities  than  the  adviser 

The  adviser  must  teach  a  totally  new 
housing  concept  to  persons  who  have  only 
had  expenence  with  a  rental  environment. 
Tliis  means  that  the  adviser  must  be  able  to 
talk  to  each  and  every  person  who  is 
interested  in  the  cooperative  housing  and 
explain  just  what  the  person  is  facing  The 
adviser  mu»t  also  be  able  to  listen  to  those 
who  rely  on  someone's  "being  there  "  to  hear 
their  problems  and  ideas.  The  adviser  must 
be  someone  who  is  able  to  work  with  low- 
income  persons  and  one  who  both 
understands  their  particular  circumstances 
and  strives  to  improve  their  well-being.  The 
adviser,  in  this  regard,  must  be  able  to  learn 
as  welt  a*  to  teach. 

The  adviser  must  be  dedicated  to  those 
persons  with  whom  he  or  she  is  associated  as 
well  as  to  have  the  capacity  to  work  with  city 
officials.  Government  offiu^U.  politicians, 
and  other  professiooals  to  achieve  the  goal  of 
housing  the  local  ciUzens. 


I.  Educational  Background 

a.  Experience  in  working  with — 
Low-income  people  and  with  the  problems 

Inherent  wilh  this  group. 

b.  Administrative  background  for — 

1.  Setting  up  system  for  management, 
including  detailed  financial,  personal, 
and  activity  records; 

2  Setting  up  system  for  maintenance  for 
buildings,  grounds,  and  equipment. 

c.  Training  to— 

1.  Accept  the  major  responsibility  of  teaching 

and  have  the  experience  to  carry  this  out. 

2.  Make  certain  that  members  are  learning 

while  doing,  whatever  the  activity. 

3.  Know  how  to  use  group  dynamics. 

4  Be  ready  to  assist  individual  members 

resolve  problems. 
Sl  Recognize  a  need  for  soaal  casework  when 

required,  then  be  able  to  give  or  obtain 

that  assistance.  |  Individual  problems 

quickiy  affect  cooperatives.) 
6.  Have  knowledge  of  and  make  effective  use 

of  rennurr^s 
7  Handle  the  business  of  a  cooperative  while 

leaching  members  how  to  manage  it 

themselves. 
B.  Understand  complexity  of  management 

and  maintenance. 
9.  Be  able  to  understand,  interpret,  and  leach 

the  conlenis  of  documents  from  funding 

agencies. 
Ideally,  a  background  in  social  work  would 
be  the  most  logical  experience,  but  others  can 
be  considered. 


Exhibit  F-1- 
Members 


-Relahonship  of  Adviser  to 


Relationship  of  Adviser  to  Members 

1.  The  adviser  must  be  able  to  teach  the 
members  and  the  members  must  be  willing  to 
learn  management  and  maintenance  of  total 
Cooperative  while  they  gradually  assume 
more  and  more  responsibilities,  until  the 
cooperative  is  completely  self  managed. 

U.  In  order  to  be  effective,  the  adviser 
should  have  \\\e  ability  to  teach  to  members: 
a  The  complete  pirocedurea  and  techniques  of 
management  and  mainlenanne. 

b.  A  cooperative  approach  to  everything 

involved  while  member  lives  in  a 
cooperative. 

c.  An  ability  to  deal  wilh  persons  in 

authofily. 

d.  Resources  and  how  to  use  them. 

e.  Board  procedures  and  specific  duties. 
f  Functions  and  responsibilities  of 

Corami'tees. 
g.  Regulatory  documents  and  their 

importance. 
h.  Altitudes  and  procedures  that  will  help 

member  to: 

1.  Learn  while  doing. 

2.  Make  payments  on  time. 

3.  Develop  a  willingness  to  do  his  or  her 
fair  share  of  the  work  and  the  decisions- 
making 

4  Cultivate  a  concern  for  his  or  her 
neighbor 

5.  Consider  the  good  of  the  group,  ahead  of 
self-interest. 

6.  Use  his  or  her  vole  and  know  it  counts: 
within  the  cooperative  for  directors  and 
ofHcers  of  the  board;  outside  for  local, 
stale,  and  national  Government. 


7.  Cooperate  with  board  and  committees. 

Ill  The  adviser  must  be  able  to  help  the 
people  understand  that  there  are  rules  which 
must  be  followed.  The  adviser  must  make 
certain  that  the  members  realize  thai,  by 
signing  their  occupancy  agreement.  Ihey  are 
agreeing  to  live  up  to  all  aspects  of  that 
agreement.  In  so  doing.  Ihey  are  agrf  eing  to 
abide  by  all  of  the  funding  agency's 
regulations  pertaining  to  the  cooperative. 
These  regulatory  documents  must  be  taught 
over  and  over  and  consulted  by  the  members 
in  all  major  decisions.  The  adviser  would 
also  be  expected  to: 

a.  Work  with  families  or  individuals  with 

specitic  problems. 

b.  Consider  each  activity  as  an  opportunity 

for  the  members  to  learn,  learning  whik 
doing  must  be  the  members'  primary 
goal, 

c.  Become  involved  in  the  early  planning 

stage  of  the  cooperative. 

d.  Involve  members  in  decisionmaking  during 

the  planning  stage,  including  the 
selection  of  living  unit. 

e.  Feel  a  part  of  the  group  of  menibers  and 

break  down  regulations  and  instructions 
into  language  understood  by  them. 

f.  Give  members  the  freedom  and 

encouragement  to  express  ideas  and  to 
carry  out  ideHS  accepted  by  the  majority 
unless  they  are  cooirary  to  Government 
regulations, 

g.  Interpret  Governnient  regulations  and 

guidelines,  being  able  to  apply  and  leach 
them. 

Exhibit  C— Adviser  Responsibilities 

Adviser  Responsibilities 

L  Responsibilities  of  the  adviser  to  the 
board  will  include — 
a  Serving  as  backup  manager  while  teachi.og 

self-management  and  maintenance  to  the 

members, 
b.  Assisting  in  organizing  the  board  of 

directors  and  standing  committees  and 

meeting  regularly  with  them, 
c  Assisting  in  continual  evaluation  and 

monitoring  of  operations, 
d.  Developing  an  educational  plan  and  being 

responsible  for  its  implementation. 
e  Assisting  in  setting  up  systems  and 

procedures  for — 

1.  Management,  including  detailed 
financial,  personal,  and  activity  records; 

2.  Maintenance  of  buildings,  grounds,  and 
equipment. 

f.  Assisting  wilh  Tinancial  questions  that  are 

not  of  sufficient  complexity  to  require 
referral  to  an  outside  auditor. 

g.  Advising  in  evaluation  of  new  apphcants 

for  membership. 

Exitibit  H — limited  Equity  Agreemant 

Limited  Equity  Agreement 
This  Agreement,  dated ,  by 


and  between 


(hereinafter 


"referred  to  as  the  "Cooperative  "),  a 
corporation  having  its  principal  office  and 

place  of  business  at and 

Farmers  Home  Administration,  United  States 
Department  of  Agriculture  (hereinafter 
referred  to  at  FmHA). 
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Witnesseth  Whereas 

The  purpose  of  the  cooperative  is  to  own 
and  operate  cooperative  housing  on  behalf  of 
its  members,  and  the  cooperative  has  applied 
to  FmHA  for  mortgage  financing  as 
authorized  under  Section  515  of  the  Housing 
Act  of  1949,  as  amended. 

The  purpose  of  FmHA  is  to  provide  long 
term  housing  financing  for  very-low,  low-, 
and  moderate-income  persons  and 
households,  although  initially  eligible 
cooperative  members  may  remain  in 
occupancy  after  exceeding  the  income  limit 
established  for  moderate  income. 

The  additional  purpose  of  FmHA  is  to 
maintain  the  availability  of  units  financed  by 
FmHA  for  very-low,  low-,  and  moderate- 
income  persons  for  as  long  as  possible  up  to 
the  50-year  maximum  life  of  the  loan. 

As  a  means  for  implementing  and  carrying 
out  these  purposes,  the  cooperative  pledges 
to  FmHA  that: 

(a)  Equity  accumulated  by  the  cooperative, 
other  than  through  the  appreciation  in  value 
of  real  estate,  furnishings,  and  equipment  of 
the  coopera'tive,  will  be  assigned  on  the 
cooperative's  books  equally  to  members  at 
the  end  of  its  fiscal  year  and  in  accordance 
with  the  IRS  ruling  concerning  patronage 
capital. 

(b)  The  members  will  be  notified,  in 
writing,  of  the  amount  assigned  to  his  or  her 
patronage  account  each  year  after  the 
assignment  has  been  made. 

(c)  The  officers,  board  of  directors,  and 
members  of  the  cooperative  may  not  act  to 
dissolve  the  cooperative  for  the  purpose  of 
distributing  equity,  or  for  other  reasons, 
except  as  necessary  due  to  default  or  other 
circumstances  beyond  the  cooperative's 
control,  and 

(d)  Should  it  become  necessary  to  dissolve 
the  cooperative,  all  property  and  assets  of  the 
cooperative  will  be  transferred  to  another 
nonprofit  or  such  other  municipal 
organization  and  be  maintained  for  the  same 
purposes  for  which  it  was  started. 

(e)  Only  membership  fees  and  money 
accrued  in  the  member's  patronage  capital 
accounts  will  be  distributed  to  the  members 
and  represents  the  entire  equity  payment  to 
which  the  members  are  entitled.  The 
cooperative  reserves  the  right  to  withdraw 
from  the  equity  payment  or  membership  fee 
any  amount  due  the  cooperative  through 
member's  delinquency  in  payment  of 
occupancy  charge  or  through  damage  to  the 
premises. 

In  witness  thereof,  the  parties  hereto  have 
caused  this  agreement  to  be  signed  and 
sealed  the  day  and  year  first  above  written. 

(Cooperative] 


(Witness) 


By:. 


.  (Seal) 


(Member) 
This  agreement  will  be  filed  with  the 
member's  record. 

Exhibit  I— Subscription  Agreement 
Subscription  Agreement 

Dwelling  Unit  No 

Date 

1.  Subscription  Amount: 


of. 


(a)l/We. 


a  legal  resident(s) 


,  hereinafter  called 


"Subscriber."  hereby  subscribe  for 

membership  in ,  a  cooperative 

housing  corporation  hereinafter  called  the 
"Cooperative,"  and  hereby  subscribe  to  a 
Membership  Certificate  in  said  Cooperative 
having  a  par  value  of  S 

(b)  Subscriber  hereby  agrees  to  pay  for  the 
Membership  Certificate,  also  referred  to  as 
Membership  Fee,  as  follows: 

(1)  $         upon  signing  this 

Agreement. 

12]  $ 


.  in  monthly  payments  of 


.  payable  over . 


consecutive  months  (not  to  exceed  12 
months). 

2.  Ratification  of  Other  Provisions. 
Subscriber  has  read  and  agrees  to  be  bound 
by  all  provisions  of  the  articles  of 
incorporation,  bylaws,  and  occupancy 
agreement,  copies  of  which  are  attached 
hereto  and  receipt  of  which  is  hereby 
acknowledged,  and  agrees  to  be  bound  by 
requirements  of  the  Farmers  Home 
Administration  (FmHA)  as  long  as  it  remains 
mortgagee. 

3.  Priority  of  mortgage  lien.  This  agreement 
and  all  rights  hereunder  are  and  at  all  times 
shall  be  subject  and  subordinate  to  the  lien  of 
the  mortgage  and  accompanying  documents 
to  be  executed  by  the  Cooperative  to  FmHA 
and  to  any  and  all  modifications,  extensions, 
and  renewals  thereof;  and  to  any  mortgage  or 
deed  of  trust  which  may  at  any  time  hereafter 
be  placed  on  the  property  of  the  Cooperative 
or  any  part  thereof 

4.  Occupancy  agreement.  Subscriber,  if 
approved  for  membership,  will  be  entitled  to 
occupancy  of  the  above  numbered  dwelling 
unit  under  provisions  of  the  above-mentioned 
occupancy  agreement.  Estimated  initial 
charge  per  month  for  said  unit  will  be 
established  prior  to  signing  the  occupancy 
agreement.  Future  charges  will  be  based  on 
family  income,  as  provided  for  in  the 
occupancy  agreement.  I/We  agree  to  execute 
the  occupancy  agreement  on  demand  and  to 
comply  with  all  the  terms  thereof. 

5.  Cancellation  rights,  (a)  The  Cooperative 
reserves  the  right  at  any  time  before  it  has 
notified  the  Subscriber  of  his/her 
acceptability  for  membership,  for  reasons 
deemed  sufficient  by  the  Cooperative,  and 
approved  by  FmHA,  to  return  the  amount 
paid  by  the  Subscriber  under  this  Agreement. 
In  the  event  the  Subscriber  shall  have  died 
prior  to  becoming  a  member,  the  Cooperative 
reserves  the  right  to  return  the  amount  paid 
by  the  Subscriber  under  this  Agreement  to 
the  Subscriber's  estate  or  legal 
representative,  and  thereupon  all  rights  of  the 
Subscriber  shall  cease  and  terminate  without 
further  liability  on  the  part  of  the 
Cooperative, 

(b)  It  is  understood  that  the  Subscriber's 
credit  is  subject  to  approval  by  FmHA.  and 
that  said  Subscriber's  total  household  income 
must  not  exceed  any  limitations  for  initial 
occupancy  established  by  FmHA.  In  the 
event  FmHA  determines  that  the  Subscriber 
does  not  meet  FmHA  credit,  income 
limitation,  or  other  eligibility  requirements  for 
participation  in  this  project,  the  Cooperative 
shall  return  to  Subscriber  the  sums  paid 
hereunder.  In  the  event  FmHA  determines 


that  the  necessary  loan  to  finance  the 
Cooperative  housing  project  cannot  be  made 
or  insured  by  FmHA.  or  the  Cooperative 
withdraws  its  application  for  such  loan,  the 
Cooperative  shall  return  to  Subscriber  all 
sums  paid  by  Subscriber  hereunder.  Upon 
either  determination  by  FmHA  and  the  return 
of  the  sums  to  Subscriber  as  provided  in  this 
paragraph  (b).  this  agreement  shall  become 
null  and  void  and  all  rights  and  habilities 
hereunder  of  the  parties  shall  cease  and 
terminate. 

(c)  If  the  Subscriber  within  five  (5)  days 
after  the  execution  of  this  subscription 
agreement,  notifies  the  Cooperative  in  writing 
that  he  wishes  to  withdraw  from  the 
agreement,  the  amounts  paid  by  the 
Subscriber  under  this  agreement  will  be 
returned  to  the  Subscriber  and  thereupon  all 
rights  and  liabilities  of  the  Subscnber 
hereunder  shall  cease  and  terminate.  If  at  the 
end  of  the  five-day  period,  the  Subscnber  has 
not  exercised  this  right  to  withdraw,  the  right 
will  be  terminated.  If  FmHA  determines  that 
membership  has  not  been  achieved  to  the 
extent  required  by  FmHA.  the  Subscriber  will 
again  have  the  right  to  withdraw  within  a 
five-day  period. 

(d)  If  the  Subscnber  defaults  in  any 
obligation  under  this  Agreement  and  such 
default  continues  for  fifteen  (15)  days  after 
notice  sent  by  registered  mail  by  the 
Cooperative  to  the  Subscriber  at  the  address 
given  below,  then  at  the  option  of  the 
Cooperative,  the  Subscriber  shall  lose  any 
and  all  rights  under  this  agreement.  Any 
amount  paid  toward  this  subscription  pnce  at 
the  option  of  the  Cooperative  may  be 
retained  by  the  Cooperative  as  hquidated 
damages  or  be  returned,  less  the  Subscriber's 
proportionate  share  of  expenses  incurred  by 
the  Cooperative  as  determined  solely  by  the 
Cooperative,  The  Cooperative  may,  at  its 
option,  release  the  obligations  of  the 
Subscriber  under  this  agreement  in  the  event 
the  Subscriber  secures  an  assignee  of  this 
agreement  who  assumes  the  obligations 
herein  contained  and  is  satisfactory  to  the 
Cooperative  and  FmHA  while  mortgagee. 
This  Agreement  is  not  otherwise  assignable. 

6,  Oral  Representation  Not  to  be  Relied 
Upon.  This  agreement  will  supersede  any 
prior  understandings  and  agreements  and 
constitutes  the  entire  agreement  between  the 
Subscriber  and  the  Cooperative,  and  no  oral 
representation  or  statements  shall  be 
considered  a  part  hereof. 
Witness; 

Subscnber 


Subscriber 


Address 


Telephone 

Elxhibil  J — Occupancy  Agreement 

Occupancy  Agreement 

This  Agreem.ent,  dated .  by  and 

between (hereinafter  referred  to 

as  the  "Cooperative  "}.  at and 
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.  (hereinafter  referred  to  as 


"Member"). 

WiUtesselk  Whereas: 

The  purpose  of  the  Cooperative  is  to 
acquire,  own.  and  operate  a  cooperative 
housing  project  and  its  members  shall  have 
the  right  to  occupy  it<  dwelling  units  under 
the  term*  and  conditions  set  forth  in  this 
agreement: 

Mem  bet  is  the  owner  and  holder  of  a 
certificate  of  membership  of  the  Cooperative 
and  intend*  to  occupy  a  dwelKng  unit  in  the 
project  as  permanent  residence;  and 

Member  has  certified  to  the  accuracy  of  the 
statements  in  Member's  application  and 
agrees  and  Mnderstands  that  household 
income  and  other  eligibility  requirements  are 
substantial  and  material  requirements  of  his 
initial  and  continuing  occupancy. 

To  Have  and  To  Hold  dewelbng  unit 

Number on  the  terms  and 

concUtiona  set  forth  in  this  agreement  in  the 
cofporaie  cfaarter,  byiaws,  and  any  other 
ruiea  and  tesuiatiaBS  of  the  Cooperative.  T1>e 
terra  of  tkia  a^ecmenl  shall  be  for  a  three- 
year  period  ending  oo .  19 ^ 

renewable  for  succeaaive  three-year  periods 
under  th*  conditions  provided  for  in  this 
Agreement. 

Article  1.  Occtipancy  Charges 

Section  1.01.  Commencing  at  the  time 
indicated  in  ARTICLE  2.  the  Member  agrees 
to  pay  to  the  Cooperative  a  monthly  sum 
referred  to  as  the  "Occupancy  Charge."  This 
amount  wiU  be  equal  to  one-twelfth  of  the 
Member's  proportionate  share  of  the  total 
amount  required  by  the  Cooperative,  as 
estimated  by  its  board  of  directors,  to  meet 
its  annual  expenses  and  the  requirements  of 
the  FmHA  loan.  These  inlcude  btit  are  not 
limited  to,  the  following  itemr 

(a)  Project  operating  expenses  and  cost  of 
services  fomis  bed. 

(b)  Wocaaaary  management  reserve  and 
administrative  ooats. 

(c)  Taxee  and  asaeaaments  levied  against 
the  project  or  the  Cooperative  which  it  is 
required  to  pay. 

(d)  Pif«  and  extended  coverage  insurance 
on  the  project  and  any  other  insurance  which 
the  Cooperative  may  require. 

(e)  The  coat  of  furnishing  any  water, 
electricity,  heat  goa.  garbage  and  trash 
collectioii.  and  other  utibties.  if  furnished  by 
the  Cooperative. 

(f)  Paynaenta  to  other  reserves  set  up  by  the 
board  of  directors. 

(g)  Estimated  costs  of  repairs,  maintenance, 
and  replacements  of  project  property  to  be 
made  by  the  Cooperative. 

(h)  The  amount  of  principal,  interest  and 
any  other  required  payments  on  any 
indebtedness  of  the  Cooperative,  including 
any  loan  made  or  insured  by  the  Farmers 
Home  Administration  (FmH.^),  United  States 
Department  of  Agriculture. 

(ij  Any  other  expenses  of  the  Cooperative 
approved  by  the  board  of  directors  and  by 
FmHA.  white  mortgagee,  incluldng  operating 
deficiencies,  if  any,  for  prior  periods. 


'  The  termination  date  to  \ik  inserted  should  lie 
three  years  from  the  ^Ata.aLtne  occupanc> 
a^veawnt  lThes«^rms  aay  be  for  period*  ioogcr 
thaji  3  y«af«  tf^iitttiuUjr  a^vcdble  to  the  menslMr 
and  lo  the  co^pTative  I 


Section  1.02.  The  board  of  directors  shall 
determine  the  amount  of  the  occupancy 
charges  annually,  but  may  do  so  at  more 
frequent  interxals  should  circumstances  so 
require.  No  Member  shall  be  charged  with 
more  than  the  appropriate  share  determined 
by  the  board  of  directors.  That  amount  of  the 
occupancy  charge  required  for  payment  on 
the  principal  of  mortgage  of  the  Cooperative 
or  any  other  capital  expenditures  shall  be 
credited  upon  the  books  of  the  Cooperative 
as  a  capital  contribution  by  the  Members. 
Until  further  notice  from  the  Cooperative,  the 
monthly  charge  for  the  above-mentioned 
dwelhng  unit  shall  be  S . 

Article  2.  When  Payment  of  Occupancy 
Charges  To  Commence 

Section  2.01.  After  thirty  days'  notice  by 
the  Cooperative  that  the  dwelling  unit  is 
available  for  occupancy,  or  upon  acceptance 
of  occupancy,  whichever  is  earHer.  Member 
shall  make  a  payment  for  occupancy  charge 
covering  the  unexpired  balance  of  the  month. 
Thereafter,  Member  shall  pay  occupatKy 
charge  in  advance  on  the  first  day  of  each 
Buwth.  Dates  of  payments  may  be  changed 
by  mutual  agreement  of  the  Cooperati\'e  and 
FmHA. 

Sectujn  Z02.  The  Member  agrees  to  furnish 
tu  the  Cooperative,  each  year,  a  certificate  of 
income  on  which  the  Member's  occupancy 
charge  will  be  determmed. 

.Article  3.  Patronage  Refunds 

Section  3.01.  The  Board  shall,  on  the  books 
of  the  Cooperative,  asaign  to  Member  in 
accordance  with  the  IRS  ruling  concerning 
patronage  capitai  a  porportionate  share  of 
money  collected  in  excess  of  the  amount 
needed  for  Cooperative  expenses,  including 
reserves  designated  as  management  reserve, 
and  Members  will  be  notified  of  the  amount 
assigned  each  year. 

Article  4.  Member's  Option  To  Renew 

Sedtion  4J)1.  It  is  agreed  that  the  term  of 
occupancy  shall  be  renewed  for  further 
periods  of  three  years  from  the  expiration  of 
the  initial  term  (or  for  the  term  mutually 
agreed  to  by  the  member  and  the 
Cooperative)  Such  renewals  shall  be  based 
upon  the  same  agreements  as  contained  in 
this  agreement  unless:  (1 )  Notice  of  Member's 
decision  not  to  renew  is  given  to  the 
Cooperative  in  writing  at  least  4  months  prior 
to  expiration  of  the  current  terms,  and  (2) 
Member,  before  expiration  of  said  term,  shall 
(a)  endorse  membership  certificate  for 
transfer  to  Cooperative  and  deposits  same 
with  the  Cooperative,  (b)  meet  all  obligations 
and  pay  all  amounts  due  under  this 
Agreement  before  said  expiration,  and  (c) 
vacate  and  leave  the  premises  in  good  state 
of  repair.  Upon  compliance  with  foregoing 
provisions  (1)  and  (2|,  Member  shall  have  no 
further  liability  under  this  agreement.  If 
extenuating  circumstances  warrant,  the 
Member's  four-month  nulification  of  intention 
to  vacate  may  be  modified  appropriately.  The 
Member  will  be  entitled  to  the  patronage 
capital  whu:h  has  accrued  and  been  assigned 
dunng  the  term  of  this  agreement  provided 
that  provisions  (1)  and  |2)  have  been  met. 


Article  5.  Premises  to  Be  Used  for  Residential 
Purposes  Only 

Section  5.01.  Member  shall  occupy  the 
dwelling  unit  covered  by  this  agreement  as  a 
private  dwelling  unit  for  the  Member  and/or 
immediate  household  and  for  no  other 
purpose.  The  Member  shall  have  use  of  all 
common  community  property  and  facilities  of 
the  project  so  long  as  Member  continues  lo 
own  a  membership  certificate  of  the 
Cooperative,  occupies  the  assigned  dwelling 
unit,  and  abides  by  the  terms  of  this 
Agreement,  Any  sublessee  of  the  Member ,  if 
approved  pursuant  of  Article  7  hereof,  may 
enjoy  the  rights  to  which  Member  is  entitled 
under  this  Article  5,  except  that  the  sublessee 
will  have  no  voting  rights  in  the  affairs  of  the 
Cooperative. 

Section  5M2.  Member  shall  not  permit  or 
suffer  anything  to  be  done  or  be  kept  upon 
said  premises  which  will  increase  the  rate  of 
insurance  on  the  building,  or  on  its  contents. 
Member  will  not  obstruct  or  interfere  with 
the  rights  of  other  occupants,  or  annoy  them 
by  unreasonable  noises  or  otherwise  pennit 
any  nuisance  on  the  premises,  or  allow  any 
illegal  act  to  be  committed.  Member  shall 
comply  with  ail  the  requirements  of  the  Board 
of  Health  and  of  all  other  governmental 
authorities  with  respect  to  the  said  premises. 
If,  by  reason  of  the  occupancy  or  use  of  these 
premises  by  Member,  the  rate  of  insurance  on 
the  building  is  increased.  Member  shall 
becorae  personally  liable  for  the  additional 
insurance  premiums. 

Article  6.  Member's  Right  to  Peaceable 
Possession 

Section  &01.  In  return  for  Member's 
continued  fulfillment  of  the  terms  and 
conditions  of  this  agreement,  the  Cooperative 
agrees  that  the  Member  may  at  all  times 
while  this  agreement  remains  in  effect,  have 
and  enjoy  for  the  Member's  sole  use  and 
benefit  the  dwelling  unit  and  community 
facilities  hereinabove  described. 

Article  7.  No  Subletting  Without  Consent  of 
Coqwralion 

Section  7.01.  This  agreement  shall  not  be 
assigned  nor  Member's  dwelling  unit  sublet 
without  the  written  consent  of  the 
Cooperative  and  FmHA.  while  morfg  igee. 
Under  this  agreement  the  Member  shall  be 
liable  for  the  conduct  of  the  sublessee.  Any 
unauthorized  subleasing  shall,  at  the  option 
of  the  cooperative  and  of  FmHA,  while 
mortgagee,  result  in  termination  and 
forfeiture  of  Member's  rights  under  this 
occupancy  agreement 

Article  8.  Transfers 

Section  &£>/.  Neither  this  agreement  nor 
Member's  right  of  occupancy  shall  be 
transferrable  or  assignable  except  as 
provided  in  the  bylaws  of  the  Cooperative  for 
the  transfer  of  membership. 

Article  9.  Management.  Taxes,  and  Insurance 

Section  9.01.  The  Cooperative  shall  provide 
necessary  management  operation,  and 
administration  of  the  project;  pay  or  provide 
for  the  payment  of  all  taxes  or  assessments 
levied  against  the  project;  procure  and  pay  or 
provide  for  the  payment  of  fire  insurance  and 
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extended  coverage,  and  other  insurance  as 
the  Cooperative  may  deem  advisable  on 
property  in  the  project.  The  Cooperative  will 
not.  however,  provide  insurance  on  Member's 
personal  property. 

Article  10.  Utilities 

Section  10.01.  The  Cooperative  shall 
arrange  for  utilities  (water,  electricity,  heat, 
and  gas)  for  common  areas  of  the  structure{8) 
in  amounts  which  it  deems  reasonable  and  in 
conformance  with  Exhibit  A-6  to  subpart  E  of 
part  1944  (Strike  out  any  of  the  foregoing 
items  in  this  Article  which  are  not 
applicable.)  Each  unit  will  be  separately 
metered  and  Member  shall  pay  directly  to  the 
supplier  for  the  utilities  billed  to  Member. 

Article  11.  Repairs 

Section  11.01.  By  Member.  Member  agrees 
to  repair  and  maintain  Member's  dwelling 
unit  at  own  expense  as  follows: 

(a)  Any  repairs  or  maintenance 
necessitated  by  Members's  own  negligence  or 
misuse; 

(b)  Any  redecoration  of  own  dwelling  unit 
authorized,  done  or  contracted  for  by 
Member 

(c)  Any  repairs,  maintenance,  or 
replacements  required  on  the  following  Items: 
(Insert  the  items  desired,  subject  to  FmHA 
approval.) 

Section  11.02.  By  cocperoUve.  The 
Cooperative  shall  provide  and  pay  for  all 
necessary'  repairs,  maintenance,  and 
replacements  except  as  specified  in  S  ll-(n. 
Member  agrees  to  the  right  of  the  officers  of 
the  Cooperative  to  authorize  entrance  to 
Member's  dwelling  unit  in  order  to  complete 
necessary  repairs,  maintenance,  and 
replacements  and  to  authorize  entrance  for 
such  purposes  by  employees  of  any 
contractor,  utility  company,  municipal 
agency,  or  others  at  any  reasonable  hour  of 
the  day,  and  upon  reasonable  notice.  In  the 
event  of  emergency,  the  unit  may  be  entered 
at  any  time.  Notification  of  entry  will  be  left 
for  the  member  by  the  person  performing  the 
maintenance  or  repair. 

Section  11.03.  Right  of  cooperative  to  make 
repairs  at  member's  expense.  In  case  Member 
shall  fail  to  effect  and  pay  for  the  repairs, 
maintenance,  or  replacement  specified  in 
\  11.01.  in  a  manner  satisfactorj-  to  the 
Cooperative,  the  board  may  do  so  and  add 
the  cost  of  repairs  to  Member's  next  month's 
occupancy  charge  payment. 

Article  IZ  Alterations  and  Additions 

Section  12.01.  The  Member  shall  not, 
without  the  written  consent  of  the 
Cooperative  make  any  structural  alterations 
in  the  premises  or  in  the  water,  gas  or 
steampipes,  electrical  conduits,  plumbing  or 
other  fixtures  connected  therewith,  or  remove 
any  additions,  improvements,  or  fixtures  from 
the  premises. 

Section  12M2.  If  Member  for  any  reason 
ceases  to  be  an  occupant  of  the  premises. 
Member  shall  surrender  to  the  Cooperative 
possession  thereof,  including  any  alterations, 
additions,  fixtures,  and  improvements. 

Section  12.03.  Member  shall  not,  without 
the  prior  written  consent  of  the  Cooperative 
install  or  use  in  dwelling  unit  any  air 
conditioning  equipment  electric  heater,  or 
power  tools.  Member  agrees  that  the 


Cooperative  or  FmHA.  while  mortgagee,  may 
require  the  prompt  removal  of  any  such 
equipment  at  any  time,  and  that  failure  to 
remove  such  equipment  upon  request  shall 
constitute  a  default  within  the  meaning  of 
Article  13  of  this  agreement. 

Article  13.  Definition  of  Default  by  Member 
and  Effect  Thereof 

Section  13.01.  If.  at  any  time  after  the 
happening  of  any  event  specified  in  clauses 
(a)  through  (k).  below,  the  Cooperative  gives 
to  Member  a  30-day  notice  of  expiration,  this 
agreement  and  all  Member's  rights  under  this 
agreement  will  expire  on  the  dale  specified  in 
such  notice.  In  the  meantime  the  default  may 
be  cured  in  a  manner  deemed  satisfactory  by 
the  Cooperative.  After  10  days  foDowing  such 
expiration  of  Member's  rights,  the 
Cooperative  may  reenter  the  dwelling  unit 
and  remove  all  persons  and  personal 
property  therefrom,  by  any  means  available 
to  it  by  law,  and  may  repossess  the  dwelling 
unit  in  its  former  state  as  if  this  agreement 
had  not  been  made. 

(a)  If,  during  the  term  of  this  agreement. 
Member  ceases  to  be  the  owner  and  legal 
holder  of  a  membership  of  the  Cooperative. 

(b)  If  Member  attempts  to  transfer  or  assign 
this  agreement  in  a  manner  inconsistent  with 
the  provisions  of  the  bylaws. 

(c)  If.  during  continuance  of  this  agreement 
Member  is  declared  bankrupt  under  the  laws 
of  the  United  States  so  as  to  be  released  from 
any  debt  or  obligation  to  the  Cooperative  or 
to  interfere  with  his  full  exercise  of  his  rights 
as  Member  and  occupant. 

(d)  If,  during  continuance  of  this  agreement, 
a  receiver  of  Member's  property  is  appointed 
under  the  laws  of  the  United  States  or  of  any 
State. 

(e)  If.  during  continuance  of  this  agreement 
Member  shall  make  a  general  assignment  for 
the  benefit  of  creditors. 

(f)  If,  during  continuance  of  this  agreement, 
any  of  the  membership  rights  in  the 
Cooperative  owned  by  Member  are  duly 
levied  upon  and  sold  under  the  process  of 
any  court. 

(g)  If  Member  fails  to  effect  and/or  pay  for 
repairs  and  maintenance  as  provided  for  in 
Article  11. 

(h)  If  Member  fails  to  pay  any  sum  due 
pursuant  to  Article  1. 

(i)  If  default  occurs  with  respect  to  any 
obligation  of  Member  under  this  agreement 

(j)  If,  during  the  term  of  this  agreement. 
Member  fails  to  comply  promptly  with  all 
requests  by  the  Cooperative  for  information 
and  certifications  concerning  the  total  current 
income  of  Member  and  Member's  household 
or  any  other  eligibility  requirements  for 
membership  or  occupancy. 

(k)  If,  during  the  term  of  this  agreement 
limitations  for  continued  occupancy  are 
established  from  time  to  time  by  the  FmHA 
and  are  exceeded. 

Section  13.02.  Member  hereby  expressly 
waives  any  and  all  right  to  reenter  the 
dwelling  if  the  eviction  is  by  judgment  of  any 
court  or  judge.  The  words  "enter,"  "reenter." 
or  "reentry  "  as  used  in  this  agreement  are  not 
restricted  to  their  technical  legal  meaning.  In 
the  event  of  a  breach  by  Member  of  the  terms 
of  this  agreement  the  Cooperative  shall  have 
the  right  of  injunction  and  the  right  to  invoke 


r 

any  remedy  allowed  at  law  or  in  equity,  as  if 
reentry,  summary  proceedings,  and  other 
remedies  were  not  provided  for. 

Section  13.03.  Failure  by  the  Cooperative  to 
avail  itself  of  any  remedy  given  under  this 
agreement  shall  not  waive  or  destroy  any 
right  of  the  Cooperative  to  avail  itself  of 
remedies  for  any  similar  or  other  breach  or 
default  by  Member. 

Section  ISM.  Notice  by  the  Cooperative 
under  any  of  the  conditions  described  in 
section  13  shall  be  in  writing.  The 
cooperative  shall  libt  evict  any  member 
except  by  judicial  action  pursuant  to  Slate  or 
local  law  and  in  accordance  with  the 
requirements  of  subpart  C  of  part  1930  of  this 
chapter. 

Article  14.  Member  To  Comply  With  All 
Corporate  Regulations 

Section  14.01.  Member  agrees  to  preserve 
and  promote  the  cooperative  ownership 
principles  on  which  the  Cooperative  has  been 
founded  and  to  abide  by  the  charter,  bylaws, 
rules  and  regulations  of  the  Cooperative,  and 
amendments,  The  Member  agrees  to  make 
diligent  effort  in  performing  duties  and 
accepting  responsibilities  either  through 
volunteering  or  by  assignment  from  the  board 
of  directors.  By  acts  of  cooperation  with  other 
members.  Member  will  strive  to  bring  about 
and  maintain  a  high  standard  in  home  and 
community  conditions.  The  Cooperative 
agrees  to  deliver  to  Member  its  roles  and 
regulations  and/or  to  distribute  them  in  such 
other  manner  as  to  constitute  adequate 
notice. 

Article  15.  Effect  of  Fire  Loss  on  Interests  of 
Member 

Section  15.01.  In  the  event  of  loss  or 
damage  by  fit*  or  other  casualty  to  Member's 
dwelling  unit  without  fault  or  negligence  of 
Member,  the  Cooperative  shall  determine  (1) 
Whether  to  restore  the  damaged  premises 
and,  if  not  to  restore  (2)  the  amount  to  be 
paid  to  Member  to  redeem  membership  and 
for  reimbursement  for  any  loss  sustamed  by 
the  Member. 

Section  15.02.  If,  under  such  circumstances, 
the  Cooperative  decides  to  restore  the 
premises,  occupancy  charges  shall  stop 
wholly  or  partially,  as  determined  by  the 
Cooperative,  until  the  premises  have  been 
restored.  If,  on  the  other  hand,  the 
cooperative  decides  not  to  restore  the 
premises,  the  occupancy  charges  shall  cease 
from  the  date  of  siich  loss  or  damage. 

Article  16.  Inspection  of  Dwelling  Unit 

Section  16.01.  Member  agrees  that  the 
representatives  of  any  mortgage  holding  a 
mortgage  on  the  property  of  the  CooperaUve. 
the  officers  of  the  Cooperative,  or  authorized 
representative  of  the  Cooperative  shall  have 
the  right  to  enter  the  dwelling  urru  of  Member 
and  make  inspections  and,  with  the  approval 
of  the  Cooperative,  the  employees  of  any 
contractor,  utility  company,  municipal 
agency,  or  others  shall  have  the  right  to  enter 
the  dwelling  unit  of  Member  and  make 
inspections  at  any  reasonable  hour  of  the 
day,  upon  reasonable  notice,  and  at  any  time 
in  the  event  of  emergency 
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Article  17.  Subordination  Clause 

Section  17.01.  The  Cooperative  housing 
proiecl  of  which  Member's  dwelling  unit  is  a 
part  is  planned  to  be  constructed  by  the 
Cooperative  with  (he  assistance  of  a  loan  to 
the  Cooperative  made  or  insured  by  the 
FmHA.  Therefore,  this  agreement  and  all 
rights,  privileges,  and  benefits  hereunder 
shall  be  at  all  times  subject  and  subordinate 
to  a  first  mortgage  lien  or  any  documents 
executed  by  the  Cooperative  to  secure  its 
obligations  to  FmHA  and  to  any  extensions 
and  removals  and  to  any  security  instrument 
which  may  be  made  in  replacement  thereof  or 
at  any  time  hereafter  be  placed  on  the 
property  of  the  corporation.  Member  hereby 
agrees  to  execute,  at  the  Cooperatives 
request  and  expense,  any  instrument  which 
the  Cooperative  or  any  lender  or  mortgagee 
may  deem  necessary  or  desirable  to 
subordinate  this  Agreement  to  any  such 
security  instrument.  Member  hereby  appoints 
the  Cooperative  and  each  and  every  officer 
thereof,  and  any  future  officer,  as  irrevocable 
altomeyin-fact  during  the  term  of  the 
agreement  to  execute  any  such  instrument  on 
behalf  of  Member. 

Article  18.  Late  Charges  and  Other  Costs  in 
Case  of  Default 

Section  18.01.  In  addition  to  all  other  sums 
due  or  to  become  due  under  this  agreement. 
Member  shall  pay  to  the  Cooperative  a  late 
charge,  not  to  exceed  $10.00.  at  any  time 
payment  of  occupancy  charges,  or  part 
thereof,  is  more  than  10  days  late.  This  late 
fee  may  be  waived,  depending  on  the 
circumstances  and  at  the  discretion  of  the 
board. 

Section  18.02  If.  because  of  default  by 
Member  under  any  obligation  in  this 
agreement,  the  Cooperative  obtains  the 
services  of  an  attorney,  Member  shall  pay  to 
the  Cooperative  all  costs  and  fees  involved, 
including  reasonable  attorney's  fees  and  the 
costs  of  any  resulting  law  suit,  if  such  an 
action  becomes  necessary. 

Article  19.  Notices 

Section  19.01.  Whenever  any  bylaw  of 
Cooperative,  any  law,  or  this  agreement 
requires  notice  to  be  given  to  either  party, 
any  notice  or  demand  by  the  Cooperative  to 
Member  shall  be  considered  to  have  been 
duly  given  if  the  same  is  delivered  to  Member 
at  Member's  unit  or  to  Member's  last  known 
address.  Any  notice  or  demand  by  Member  to 
the  Cooperative  shall  be  considered  to  have 
been  duly  given  if  delivered  to  an  officer  of 
the  Cooperative.  Such  notice  may  also  be 
given  by  depositing  same  in  the  United  States 
mails  addressed  to  Member  as  shown  on  the 
books  of  the  Cooperative,  or  to  the  president 
of  the  cooperative,  as  the  case  may  be.  and 
the  time  of  mailing  shall  be  the  time  of  giving 
such  notice.  -^ — 

Article  20.  Oral  Representation  Not  Binding 

Section  20.01.  No  representation  other  than 
those  contained  in  this  Agreement  and  in  the 
charter  and  the  bylaws  of  the  Cooperative 
shall  be  binding  upon  the  Cooperative. 

In  Witness  Whereof,  the  parties  hereto 
have  caused  this  agreement  to  be  signed  and 
sealed  the  day  and  year  first  above  written. 


Cooperative 
By: (Seal) 


Member 
To  Be  Duly  Acknowledged 

Subpart  L— Farmers  Home 
Administration  Grievance  and  Appeals 
Procedure 

65.  Section  1944.551  is  revised  to  read 
as  follows: 

S  1944.551    Purpose. 

The  purpose  of  this  subpart  is  to  set 
forth  uniform  requirements  for  grievance 
and  appeals  procedures  in  all  Rural 
Rental  Housing  (RRH).  Rural 
Cooperative  Housing  (RCH),  and  Labor 
Housing  (LH)  projects  financed  by  the 
Farmers  Home  Administration  (FmHA) 
under  sections  514,  515,  and  516  of  the 
Housing  Act  of  1949.  The  objective  of 
this  subpart  is  to  ensure  the  fair 
treatment  of  persons  residing  in  multiple 
family  projects  while  providing  for  an 
equitable  manner  by  which  borrowers 
can  operate,  maintain,  and  safeguard 
housing  projects.  The  right  to  appeal 
under  this  subpart  will  also  extend  to 
persons  who  seek  admission  to  the 
projects. 

66.  Section  1944.552  is  amended  by 
redesignating  paragraphs  (c)  through  (h) 
as  (d)  through  (i).  by  revising  paragraphs 
(a),  (b)  and  newly  redesignated 
paragraph  (h).  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  1944.552    Definitions. 

(a)  Applicant.  A  person  who  has 
submitted  an  application  to  occupancy 
in  a  RRH.  RCH.  or  LH  project,  and  is  not 
a  tenant  or  member.  This  includes 
persons  who  have  been  denied  an 
application  for  admission,  except  when 
applications  are  not  being  processed 
due  to  the  fact  that  it  will  be  awhile 
before  additional  applicants  can  be 
reached  on  a  waiting  list.  In  such  cases, 
applicant  inquiries  can  be  reached  on  a 
waiting  list.  In  such  cases,  applicant 
inquiries  will  be  handled  in  accordance 
with  paragraph  VI  D  1  b  of  Exhibit  B  of 
subpart  C  of  part  1930  of  this  chapter. 

(b)  Borrower.  The  borrower  (landlord) 
is  the  owner  of  the  owner's  authorized 
representative  of  a  RRH.  RCH.  or  LH 
project. 

(c)  Consumer  cooperative.  A 
corporation  which  (1)  Is  organized  under 
the  cooperative  laws  of  a  State  or 
Federally  recognized  Indian  tribe;  (2) 
will  own  and  operate  the  housing  on  a 
cooperative  basis  solely  for  the  benefit 
of  the  members:  (3)  will  operate  at  cost 
and.  for  this  purpose,  any  patronage 
refunds  accruing  to  members  in 
accordance  with  §  1944.215(i)  of  this 


subpart  will  not  be  considered  gains  or 
profits:  and  (4)  will  restrict  membership 
in  the  housing  to  eligible  persons  and,  to 
any  extent  the  cooperative  and  FmHA 
permit,  to  others  in  special 
circumstances. 

•  *        ft        •        • 

(h)  Tenant.  An  eligible  lessee/ 
occupant  of  a  RRH  or  LH  project  who 
has  executed  a  lease  agreement.  For  the 
purposes  of  this  subpart,  the  term 
"tenant"  will  also  mean  "cooperative 
member." 

66.a.  Section  1944.553  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1944.553    Exceptions. 

*  *         *         •         • 

(b)  Discrimination  complaints.  Any 
tenant/member  of  prospective  tenant/ 
member  seeking  occupancy  or  use  of 
RRH.  RCH.  or  related  facilities  who 
believes  he/she  has  been  discriminated 
against  because  of  age,  race,  color, 
religion,  sex,  marital  or  familial  status, 
handicap  or  national  origin  may  file  a 
complaint  in  person  with,  or  by  mail  to 
the  Office  of  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing 
and  Urban  Development  (HUD), 
Washington,  DC.  20410,  or  any  HUD 
office,  or  to  the  Secretary  of  Agriculture, 
Washington,  DC,  20250.  If  a  complaint  is 
made  to  an  FmHA  County,  District  or 
State  Office,  it  must  be  directed  to  the 
Director  of  Equal  Opportunity  Staff, 
National  Office,  by  the  FmHA  employee 
in  charge  of  that  office.  When  a 
complaint  is  sent  to  FmHA-EOS  by  a 
county  or  district  office,  the  State 
Director  will  be  made  aware  of  the 
complaint. 


PART  1951-SERVICtNG  AND 
COLLECTIONS 

Subpart  K— Predetermined 
Amortization  Sctiedule  System  (PASS) 
Account  Servicing 

67.  The  authority  citation  for  part  1951 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480:  5 
use.  301;  7  CFR  2.23;  7  CFR  2.70. 

68.  Section  1951.506  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  1951.506    Processing  payments. 

(a)  •  •  * 

(1)  All  payments  will  be  based  on 
tenants  occupying  the  units  as  of  the 
first  day  of  the  month  for  which  the 
payment  statement  is  generated.  For  the 
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purposes  of  this  subpart  the  word 
"tenant"  also  means  RCH  "member." 

*  *        *        •        • 

69.  Section  1951.510  is  amended  by 
revising  paragraph  [c)(2)(iv)  to  read  as 
follows: 

§1951.510    Payment  application. 

«  *  •  *  • 

(c)  *  *  * 

(2)  •  *  * 

(iv)  Except  for  cooperative  housing, 
project  late  fees  may  not  be  paid  from 
project  income  as  specified  in  paragraph 
XIII  B2a(4)  of  Exhibit  B  to  subpail  C  of 
part  1930  of  this  chapter. 

•  *        •        •        • 

PART  1955— PROPERTY 
MANAGEMENT 

Subpart  C— Disposal  of  Inventory 
Property 

The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480;  5 
U.S.C.  301:  7  CFR  2.23:  7  CFR  2.70. 

70.  Section  1955.114  is  amended  by 
revising  paragraphs  (c)(3)  and  (c)(5)  to 
read  as  follows: 

§  1 955. 1 1 4    Sales  steps  for  program 
property  (housing). 
***** 

(c)  •  *  • 

(3)  Prior  approval  of  the  National 
Office  is  required  before  issuance  of 
Form  AD-622,  "Notice  of  Preapplication 
Review  Action."  A  preapplication  with 
the  information  outlined  in  Exhibit  A-7 
of  subpart  E  of  part  1944  of  this  chapter, 
along  with  the  State  Director's 
recommendation,  will  be  forwarded  to 
the  National  Office,  Attention:  Assistant 
Administrator,  Housing,  for  a 
determination  and  further  guidance. 
***** 

(5)  An  additional  loan  may  be  made 
simultaneously  with  the  credit  sale,  or 
later,  only  when  the  property  involved 
meets  the  definition  of  "project"  set 
forth  in  subpart  E  of  part  1944  of  this 

chapter. 

***** 

71.  Section  1955.141  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§  1955.141    Transferring  title. 
***** 

(e)  Interest  credit  and  rental 
assistance  for  MFH property.  Interest 
credit  and  rental  assistance  may  be 
granted  to  program  applicants 
purchasing  MFH  properties  in 
accordance  with  the  provisions  of 
Exhibit  E  of  subpart  C  of  part  1930  of 
this  chapter. 


PART  1965-REAL  PROPERTY 

Subpart  B— Security  Servicing  for 
Muttiple  Housing  Loans 

72.  The  authority  citation  for  part  1965 
is  revised  to  read  as  follows: 

Authortty:  7  U.S.C  1989:  42  U.S.C  1480:  5 
U.S.C  301;  7  CFR  2.23:  7  CFR  2.7a 

73.  Section  1965.55  is  amended  by 
revising  of  paragraph  (a)(12)  to  read  as 
follows: 

§1966.55    Authority  Of  Stat*  Director. 

(a)  •  *  • 

(12)  Approve  the  borrower's 
execution,  extension,  renewal, 
modification,  or  cancellation  of 
contracts  of  types  not  covered 
elsewhere  in  this  section  when  the  State 
Director,  with  the  advice  of  OGC. 
determines  that  the  action  is  in  the  best 
interests  of  both  the  borrower  and  the 
FmHA;  and  in  the  case  of  RRH,  RCH, 
and  LH  projects,  will  not  be  detrimental 

to  the  tenants  or  members. 
***** 

74.  Section  1965.61  is  amended  by 
revishig  of  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§  1965.61    General  loan  servicing 
requirements. 

***** 

(b)  Borrower  reports,  audits,  and 
analyses.  Borrower  reports,  audits,  and 
analyses,  including  the  approval  or 
disapproval  of  annual  operating 
budgets,  requests  for  rent  and 
occupancy  charge  changes,  and 
occupancy  problems  will  be  processed 
and  handled  according  to  subpart  C  of 
part  1930  of  this  chapter. 

(c)  Maintenance.  Project  maintenance 
is  of  utmost  importance.  All  projects 
must  be  adequately  maintained  by  the 
borrower  not  only  to  protect  the  FmHA's 
interest,  but  also  to  attract  potential 
clients  (tenants  for  rental  projects, 
members  for  cooperative  projects, 
purchasers  for  RHS).  Maintenance 
should  be  reviewed  dunng  each 
supervisory  visit  and  appropriate 
recommendations  made  to  the  borrower. 
The  District  Director  will  inspect  the 
real  estate  security  as  required  by 
subpart  C  of  part  1930  of  this  chapter. 
***** 

75.  Section  1965.63  is  amended  by 
revising  paragraph  (d)  and  (e)(2)  to  read 
as  follows: 

§  1965.63    Issuance  of  transfer  of  stock,  or 
change  In  membership,  or  membership 
Interests  In  organizations  Indebted  to 
FmHA. 
***** 

(d)  RCH  consumer  cooperatives. 
Changes  in  the  membership  of  RCH 


consumer  cooperatives  will  be 
processed  according  to  the  provisions  of 
subpart  E  of  part  1944  of  this  chapter. 

•  •  •  •  « 

(e)  *  *  * 

(2)  All  new  or  substitute  general 
partners,  and  all  new  or  substitute 
trustees,  members,  stockholders  in 
privately  held  corporations,  or 
beneficiaries  that  will  hold  an  interest  in 
the  organization  in  excess  of  10  percent 
have  submitted  a  current,  dated,  and 
signed  financial  statement  showing 
assets  and  liabilities,  with  information 
on  the  status  and  repayment  schedule  of 
each  debt.  (The  admission  of  Mmited 
partner  in  a  limited  partnership  is 
addressed  in  §  1965.63(e)(3)  of  this 
subpart.)  In  cases  involving  publicly 
held  corporation  borrowers,  borrowers 
will  be  required  to  notify  FmHA  of 
stockholders  admitted  to  the 
organization  m  accordance  with  the 
approved  articles  of  incorporated  and 
bylaws.  However.  FmHA  consent  is 
required  when  there  are  changes  in  the 
overall  corporate  management  or  in  the 
organizational  documents.  (All  other 
changes  in  stockholders  in  publicly  held 
corporations  are  subject  to  the 
requirements  of  this  sectaon.)  All 
financial  statements  submitted  must 
comply  with  the  reportmg  requirements 
set  forth  in  Exhibit  A-7  to  subpart  E  of 
part  1944  of  this  chapter.  A  resume  must 
also  be  submitted,  together  with  a 
statement  setting  forth  any  identity  of 
interest  as  described  in  Exhibit  A-7  to 
subpart  E  of  part  1944  of  this  chapter. 
The  resume  should  explain  the  past 
performance,  experience,  qualifications, 
and  abilities  of  the  individual  or 
organization,  who  is  obtaining  an 
interest  in  the  borrower  organization.  A 
determination  must  be  made  before 
approval  that  the  incoming  individual  or 
organization  described  in  this  section 
will  not  adversely  affect  the  borrower's 
continued  eligibility  under  the 
requirements  of  subpart  E  of  part  1944  of 
this  chapter. 
•        •        •        •        • 

76.  Section  1965.65  is  amended  by 
revising  paragraph  (a)(3).  (c)(3).  and 
(c)(7)  to  read  as  follows: 

§  1965.65    Transfer  of  real  estate  security 
and  assumption  of  loans. 

(a)  *  •  • 

(3)  Proposed  transfers  must  not  be  the 
detriment  of  the  FmHA  or  the  tenant.  LH 
loans  will  only  be  transferred  under  this 
subpart  when  they  will  continue  to  be 
used  to  provide  housing  for  farm 
laborers  as  defined  in  subpart  D  of  part 
1944  of  this  chapter.  Cooperative  loans 
will  only  be  transferred  when  they  will 
be  used  for  the  purpose  of  providing  low 
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income  rental  housing  to  promote  the 
general  welfare  of  the  community. 
•         •        *        •         • 

(c)  •  *  * 

(3)  For  rental  and  RCH  (as  applicable) 
projects,  the  transferor's  project 
operating  accounts,  reserve  account,  any 
tenant  security  deposits,  any  balance 
remaining  in  the  transferor  s  supervised 
bank  account  which  are  needed  to 
complete  project  development,  and  any 
equipment  purchased  with  project  funds 
will  be  transferred  to  the  transferee  For 
cooperative  projects,  patronage  capital 
accounts  and  membership  fees  will  not 
be  transferred  with  the  project.  Any  RA 
payments  not  received  by  the  transferor 
will  be  assigned  to  the  transferee  F.very 


attempt  should  be  made  to  have  the 
funds  in  the  reserve  account  at  the 
scheduled  level  and  transferred  to  the 
transferee  a'  th^  t;r!ie  of  transfer 


requirements  when  the  transfer  is 

closed. 


§1965.65    I  Amended] 

77  Section  1965.65(0(12)  is  amended 
by  changing  reference  to  "Exhibit  A-5  to 
former  memhpr  certifications  usin^  Forni       instruction  1944-E"  to  "Exhibit  A-€  to 

Instruction  1944-E"  under  column 
headed  "Form  Number." 


(7)  For  transfers  of  RKH  and  RCtI  loar 
accou.Tts.  current  exer  u'ed  tenant  and 


Fm\\.\  1944-8,   'Tenant  Certification,"  or 
a  HUD  approved  forrri  of  "Certification 


or  Recert 


ion  of  Tenant  Eligibility" 


for  anv  tenants  re:  c^.  n;y  Section  8 
sut)sidy,  must  be  on  file  with  FmHA  or 
provided  for  each  tenant,  as  required  by 
Exhibit  D  to  subpart  C  of  part  1930  of 
this  chapter,  evidencing  that  the  units 
are  or  will  be  occupied  by  tenants 
meetir^u  the  FmHA  eligibility 


Dated   November  13.  IMO 
La  Verne  Ausman. 

Aihmnistralur.  f-'armfrs  Honrp 

Admtnmtratiun. 
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DEPAfmiENT  OF  EDUCATION 

OfflM  Of  Special  Education  and 
RahabUitattva  SarvlCM 

Final  Funding  Prfoiitiaa  for  Cartain 
Naw  Dtract  Grant  Awarda 

AOCMCV:  Department  of  Education. 
action:  Notice  of  final  funding  priorities 
for  certain  new  direct  grant  awards. 

summary:  The  Secretary  announces 
final  funding  priorities  for  grants  under 
the  following  programs: 
Early  Education  Program  for  Children 

with  Disabilities; 
Services  for  Children  with  Deaf- 
Blindness; 
Postsecondary  Education  Programs  for 

Persons  with  Disabilities; 
Program  for  Children  with  Severe 

Disabilities;  and 
Secondary  Education  and  Transitional 

Services  for  Youth  with  Disabilities 

Program 

Where  appropriate  the  title  of 
programs  has  been  changed  to  be 
consistent  with  the  Individuals  with 
DtMbibties  Education  Act  (IDEA). 
EFFIcnVE  DATi:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INF0RMAT10M  CONTACT. 

Joseph  Clair,  Division  of  Educational 
Services,  Office  of  Special  Education 
Programs,  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW.  (Switzer 
Building,  room  4620-2644),  Washmgton. 
DC  20202.  Telephone:  Joseph  Clair  (202) 
732-45W. 

SUPPtCMENTARY  INFORMATION:  On  July 
31, 1990  at  55  FR  31148,  the  Secretary 
publifllied  ia  tke  Federal  Register  a 
notice  of  proposed  Funding  Priorities  for 
fiscal  year  1991,  for  certain  program 
competitions  under  the  Office  of  Special 
EdDcation  and  Rehabihtative  Services. 

This  notice  announces  final  funding 
priorities  for  fiscal  year  1991  for  some  of 
these  competitions. 

Three  priorities  which  had  been 
published  as  proposed  priorities  5,  6, 
and  7  under  the  Programs  for  Severely 
Handicapped  Children  have  been 
removed  and  placed  under  the  Services 
for  Deaf-Blind  Children  and  Youth 
Program  and  redesignated  as  priorities 
1,  2.  and  3.  This  technical  change  has 
been  made  in  order  to  comply  with  the 
IDEA  that  has  removed  the  section  622 
authority  to  fund  activities  described 
under  section  624.  New  authority  has 


been  added  to  section  622  whidi 
acpports  the  types  of  activities 
described  in  the  three  redesigneted 
priorities. 

A  notice  requesting  transmittal  of 
applications  under  certain  of  theae 
priorities  is  published  in  this  issoe  of  the 
Federal  Register. 

In  response  to  the  Secretary's 
invitation  m  the  proposed  priorities,  21 
parties  submitted  comments.  An 
analysis  of  the  comments  and  of  tfie 
changes  follows. 

Analysis  of  Comments  and  Changes 

Early  Education  Program  for  Children 
with  Disabilities 

Comment  One  commenter  suggested 
that  the  concepts  of  "community-based, 
coordinated,  and  family-centered" 
services  be  considered  in  priontie*  that 
address  the  needs  of  children  with  HIV 
infection  and  children  bom  preoatally 
exposed  to  drugs. 

Discussion:  The  Secretary  agrees  that 
services  to  these  children  should  be 
community-based,  coordinated,  and 
family-centered.  The  language  in  Priority 
1:  Nondirected  Model  Demonstration 
Projects  and  Priority  2;  Outreach 
Projects  is  consonant  with  these 
concepts. 

Changes:  None. 

Comment-  One  commenter 
recommended  that  "Unguistically 
different"  be  added  to  the  priorities 
inviting  applications  for  projects  that 
develop  models  for  young  children  with 
disabiUties  who  are  from  minority 
groups  or  from  culturally  or  racially 
diverse  groups. 

Discussion:  The  Secretary  agrees  with 
this  commenter. 

Changes:  Language  in  the  relevant 
prionties  has  been  modified  to  include 
chiklren  with  disabilities  who  are  from 
linguistically  diverse  groups. 

Nondirected  Model  Demonstration 
Projects 

Comment  One  commenter 
recommended  that  technical  assistance 
in  training  and  replication  of  the 
program  should  be  provided  to  projects 
during  years  four  and  five  of  the  project 
period  in  order  to  enhance  the  likelihood 
of  successful  replications  of  the  program 
at  other  sites. 

Discussion:  The  Secretary  believes 
that  technical  assistance  should  be 
provided  to  projects  during  the  project 
period,  including  years  four  and  five. 
However,  since  technical  assistance  is 
provided  through  other  mechanisms,  this 
comment  is  not  relevant  in  the  context 
of  establishing  the  priority  area. 

Changes:  None. 

Comment  One  commenter  suggested 
strengthening  the  language  in  the 


fviority  related  to  family  involvement 
■iKi  commitment  to  the  intervention. 

Discussion:  The  Secretary  believes 
that  the  language  in  the  priority  is  highly 
supportive  of  family  involvement  in  the 
prajects. 

Changes:  None. 

Comment  One  commenter  suggested 
that  ooDsideration  be  given  to  funding 
projecte  that  include  visual/kinesthetic 
approaches  to  language  stimulation. 

Discussion:  The  Secretary  believes 
that  the  priority  allows  for  the 
development  of  those  approaches  to 
language  stimulation. 

Changes:  None. 

Outreach  Projects 

Comment  One  commenter 
recommended  that  applicants  previously 
funded  under  the  outreach  program 
should  be  required  to  provide  data 
validating  the  effectiveness  of  their 
owtreach  procedures. 

Discussion:  The  priority  requires 
projects  to  evaluate  the  dissemination, 
replication,  and  training  activities  to 
determine  their  effectiveness,  including 
their  impact  on  the  provision  of  services 
to  young  children  with  disabihties.  The 
Secretary  believes  that  imposifion  of 
additional  application  requirements 
(especially  for  only  certain  applicants)  is 
unnecessarily  burdensome  and 
inappropriate  in  the  context  of 
establishing  the  priority  area. 

Changes:  None. 

Model  Inservice  Training  Projects 

Comment  One  commenter 
recommended  that  rather  than  award 
extra  points  to  appUcations  meeting 
competitive  preference  conditions  the 
Department  should  make  the  conditions 
requirements  for  an  award. 

Discussion:  Although  the  Secretary 
believes  that  meeting  all  three 
conditions  would  be  desirable,  the 
Secretary  recognizes  that  not  all 
appbcants  may  be  able  to  do  so. 
TTierefore,  the  Secretary  proposes  to 
give  competitive  preference  to 
appbcants  that  meet  all  three  c:onditions 
rather  dian  limit  the  priority  to  only 
those  applicants. 

Changes:  None. 

Early  Childhood  Research  Institute — 
Service  Implementation  and  Capacity 
for  Providing  Early  Intervention 
Services 

Comment  One  commenter  expressed 
concern  that  this  priority  isTOore  related 
to  poUcy  implementation  and 
accoimtability  than  research  with 
relevance  for  the  field  at  large. 

Discussion:  The  intent  of  this  priority 
is  to  support  a  program  of  research  that 
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will  provide  information  that  can  be 
used  by  policy-makers  and 
administrators  at  Federal,  State,  and 
local  levels  to  identify  factors  that 
facilitate  or  interfere  with  service 
implementation,  to  identify  solutions  for 
service  providers,  and  to  examine  the 
impact  of  variations  in  eligibility 
criteria,  funding  sources,  interagency 
collaborative  arrangements  and  service 
delivery  on  children  with  disabilities 
and  their  families.  Given  the  broad 
audience  for  the  findings  of  this 
institute,  the  Secretary  believes  that  the 
priority  has  relevance  for  the  field  at 
large. 
Changes:  None. 

Early  Childhood  Research  Institute — 
Substance  Abuse 

Comment  One  commenter  suggested 
that  this  priority  should  be  jointly 
funded  through  other  agencies  such  as 
the  National  Institute  of  Mental  Health 
and  Maternal  and  Child  Health 
Services. 

Discussion:  The  possibility  of  joint 
funding  for  this  priority  is  dependent  on 
appropriation  levels,  common  legislative 
authority,  and  agreements  among  the 
relevant  agencies.  This  possibility,  as 
well  as  issues  related  to  coordination  or 
potential  duplication  with  other 
programs  is  being  explored  by  the 
Department.  This  priority  will  not  be 
finalized  until  these  issues  can  be 
resolved. 

Changes:  The  Secretary  has 
withdrawn  this  priority  until  issues 
related  to  joint  funding,  coordination, 
and  potential  duplication  with  other 
programs  can  be  determined. 

Services  for  Children  with  Deaf- 
Blindness  Program 

Comments  received  in  response  to 
priorities  1,  2,  and  3  under  this  program 
are  discussed  v  der  the  Program  for 
Children  with  Severe  Disabilities.  Under 
that  program  these  priorities  (1.  2.  and  3) 
are  designated  as  priorities  5,  6,  and  7. 

Postsecondary  Education  Programs  for 
Persons  with  Disabilities 

Comment  One  commenter 
recommended  that  the  title  of  the 
program  be  changed  to  "Postsecondary 
Education  Programs  for  Persons  with 
Disabilities"  to  be  consistent  with 
current  phraseology  and  other 
Department  of  Education 
announcements. 

Discussion:  The  Secretary  agrees  with 
this  recommendation  and  the  title  has 
been  changed,  consistent  with  IDEA. 

Changes:  Title  of  program. 

Comment  One  commenter  suggested 
that  a  priority  under  this  program  should 
emphasize  more  coordination  at  the 


State  level  among  agencies  that  provide 
services  such  as  continuing  education, 
job  training,  and  vocational 
rehabilitation. 

Discussion:  Since  State  agencies  are 
eligible  to  apply  under  this  program, 
projects  focusing  on  the  coordination  of 
postsecondary  education  services  at  the 
State  level  are  not  precluded  under  this 
priority  as  written.  The  intent  of  this 
program  is  to  support  a  wide  range  of 
projects  within  the  scope  of  the 
announced  annual  priorities. 

Changes:  None. 

Career  Placement  Opportunities  for 
Students  with  Disabilities  in 
Postsecondary  Programs 

Comment  One  commenter  suggested 
that  the  priority  be  expanded  to  focus  on 
the  entire  postsecondary  experience  and 
include  recruitment,  advising,  student 
services,  and  university 
accommodations. 

Discussion:  The  Secretary  has 
determined  that  there  is  an  emerging 
need  for  model  projects  focusing  on 
career  placement  services.  Projects 
focusing  on  services  such  as 
recruitment,  advising,  student  services, 
and  university  accommodations  are  not 
precluded  if  they  address  the  intent  of 
this  priority  as  written.  This  priority  is 
designed  to  support  a  wide  range  of 
model  projects.  However,  it  is  not  the 
intent  of  this  program  to  fund  services  to 
students  with  disabilities  that  the 
institution  is  obligated  to  provide  under 
section  504  of  the  Rehabilitation  Act  of 
1973 

Changes:  None. 

Program  for  Children  with  Severe 
Disabilities 

Comment  One  conmienter  requested 
that  information  about  cued  speech  be 
included  as  an  effective  communication 
approach  under  priorities  4  and  7. 

Discussion:  The  Secretary  believes 
that  the  priorities  allow  for  the  inclusion 
of  information  about  cued  speech  within 
the  symposia. 

Changes:  None. 

Comment  One  commenter  suggested 
that  an  additional  priority  be  added 
focusing  specifically  on  the  use  of 
assistive  technology  to  facilitate 
integration  and  participation  of  students 
with  the  most  severe  disabilities  in 
regular  education  classrooms. 

Discussion:  The  Secretary  agrees  that 
the  use  of  assistive  technology  can 
facilitate  and  enhance  integration,  social 
interaction,  and  participation 
opportunities  for  some  children  and 
youth  with  severe  disabilities  (including 
children  and  youth  with  deaf-blindness) 
in  general  education  settings. 


Changes:  The  invitations  under 
priorities  1  and  5  have  been  expanded  to 
include  utilizing  assistive  technology  to 
facilitate  and  enhance  integration,  social 
interaction  and  meaningful  participation 
of  children  and  youth  with  severe 
disabilities  (including  children  and 
youth  with  deaf-blindness),  requiring 
that  assistance,  in  general  education 
settings. 

Comment  One  commenter  suggested 
that  the  proposed  priorities  could  be 
strengthened  by  adding  an  increased 
emphasis  on  the  use  of  assistive 
technology. 

Discussion:  The  Secretary  agrees  that 
the  utilization  of  assistive  technology 
can  be  an  important  vehicle  to  facihtate 
and  enhance  educational  and  social 
opportunities  for  some  children  and 
youth  with  disabilities  (including 
children  and  youth  with  deaf-blindness). 
As  proposed,  Priorities  2  and  6 
specifically  included  providing  technical 
assistance  on  the  utilization  of  assistive 
devices. 

Changes:  Priorities  2  and  6  have  been 
modified  by  changing  the  term  "assistive 
devices"  to  the  more  inclusive  term 
"assistive  technology". 

Secondary  Education  and  Transitional 
Services  for  Youth  with  Disabilities 
Program 

Comment  One  commenter 
recommended  that  the  title  of  the 
program  be  changed  to  "Secondary 
Education  and  Transitional  Services  for 
Youth  with  Disabilities"  to  be  consistent 
with  current  phraseology  and  other 
Department  of  Education 
announcements. 

Discussion:  The  Secretary  agrees  with 
this  recommendation,  and  the  title  of  the 
program  has  been  changed,  consistent 
with  IDEA. 

Changes:  Title  of  program. 

Comment  One  commenter  suggested 
that  a  priority  under  this  program  should 
support  State-wide  systems  change 
projects  that  would  focus  on  the 
identification  and  removal  of  barriers 
that  impede  the  transition  of  students 
with  disabilities  as  they  exit  from 
school. 

Discussion:  The  Secretary  agrees  with 
this  suggestion  and  will  consider  this 
area  for  a  program  priority  in  the  future. 
The  Secretary  feels  that  the 
dissemination  and  replication  of 
exemplary  practices  and  proven  models 
across  multi-districts  will  facilitate  the 
adoption  and  implementation  on  a 
State-wide  basis. 

Changes:  None. 

Comment  One  commenter  expressed 
enthusiastic  support  for  all  three 
priorities  under  this  program  because 
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they  wall  ouist  juveailc  justice  agencies 
kt  pfoviding  educational  and 
traiuitional  tervices  to  adjudicated 
youth  Mdth  disabilities. 

Discussion:  The  Secretary  is  pleased 
that  the  axuuial  priorities  are  responsive 
to  the  needs  of  this  population  and 
anticipates  supportiag  successful 
projects  on  providing  transitional 
services  to  adjudicated  youth  with 
disabilities. 

Changes:  None. 

Research  Pivfects  oa  the  Tmnsitioa  of 
Special  PvptiatkMU  to  Integrated 
Postsecondary  Environments 

Comment:  One  commenter  suggested 
that  activtties  pertaining  to  the  transfer 
of  technological  devices  are  appropriate 
only  for  tadifiduals  who  are  phjrsically 
disabled  and  counter-productive  for 
other  identified  populations. 

Discussion:  Activities  pertaining  to 
the  transfer  of  technological  devices 
comprise  only  one  of  four  areas  which 
applicants  can  select  to  address.  The 
Secretary  believes  that  it  is  conceivable 
that  many  appHcants  wf!l  provide  good 
fnatificatioo  for  ftm  transfer  of 
techmriogical  devices  for  their  identified 
populations.  However.  appHcants  will 
vary  in  Ute  extent  to  which  some  or  all 
of  theee  coapoaeots  are  included  and 
justified  in  their  appUcations  and  this 
will  be  considered  during  the  evaluation 
process. 

Changes:  None. 

Comwent  One  conunenter 
reconnnended  mat  the  term 
"tedmological  devices"  be  modified  to 
read  "assistive  technology  devices"  in 
order  to  be  consistent  with  current 
phraseology  that  is  accepted  by  the 
field. 

£tecuss/«n.' Tlie  Secretary  agrees  that 
the  consistent  use  of  terms  will  increase 
better  understanding  of  the  intent  of  the 
priority  by  potential  applicants. 

Chmges:  The  priority  has  been 
modffled  to  read  "assistive  technology 
devices". 

Multi-Districts  Outreach  Projects 

Comment'  One  ooonnenter 
recommended  that  the  provision  of 
assistive  technological  devices  be 
inchided  in  the  hit  of  ;m}ven  models  to 
be  disaeoBnated  and  replicated. 

Discussion-  Proven  models  focusing 
on  the  provision  of  assistive 
technological  devices  are  not  precluded 
irader  this  priority  is  written.  The  intent 
of  the  priority  is  to  support  a  wide  range 
of  projects.  Therefore,  applicants  can 
incorporate  the  use  of  assistive 
technological  devices  in  dw  design  of 
their  projects  focusing  on  at  least  one  of 
the  allowabte  areas. 

Changes:  Ncme, 


Title  of  Program:  Early  Education 
Program  for  Children  with  Disabtlities. 

CFDA  No.  84-024. 

Purpose:  To  provide  Federal  support 
for  a  variety  of  activities  designed  to 
address  the  special  problems  of  infants, 
toddlers  and  children  with  disabilities, 
from  birth  through  age  eight  and  their 
families,  and  to  assist  State  and  local 
entities  in  expanding  and  improving 
programs  and  services  for  those  children 
and  their  families.  Activities  include 
demonstration,  outreach,  experimental, 
research  and  training  projects,  and 
research  institutes. 

Priorities:  in  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  75.105(cK3J,  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities:  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  Nondirected  Model 
DemoTfStration  Projects  (CFDA  84i)24). 

This  priority  siipports  model 
demonstration  projects  that  develop, 
implement,  evaluate,  and  disseminate 
new  or  improved  approaches  for  serving 
young  children  with  disabilities  (infants, 
toddlers,  and  preschoolers,  ages  birth 
through  eight),  that  lead  to  young 
children  with  disabilities  achieving  their 
optimal  functioning  level  within 
normahzed.  nonsegregated 
environments.  Except  for  models 
developed  for  use  in  homes  or  in 
hospitals  (such  as  in  neonatal  intensive 
care  units),  models  developed  under  this 
priority  must,  to  the  extent  appropriate, 
provide  services  in  the  types  of  settings 
in  which  young  children  without 
disabilities  would  participate. 

Projects  supported  under  this  priority 
are  a  major  contributor  of  models  and 
components  of  models  proposed  for 
replication  by  applicants  under  the 
Early  Education  for  Children  Outreach 
program.  Therefore,  projects  must 
produce  models  that  have  been 
rigorously  evaluated  (1)  at  the  original 
model  development  site  with  positive 
results,  and  (2)  at  other  site  locations  to 
detennine  whether  the  model  can  be 
installed  at  other  sites  and  yield  similar 
positive  residts.  As  described  under 
Period  of  Award  (below),  projects 
supported  imder  this  priority  will  be 
reviewed  during  the  third  year  of  their 
project  period  to  examine,  among  other 
factors,  the  degree  to  which  the 
evaluation  findings  at  the  original  site 
are  promising  and  the  quality  of  the 
evaluation  design  proposed  to  test  the 
model  at  other  sites  during  years  four 
and  five.  Should  the  project  be 
continued  after  year  three,  die  project 


must  have  seciu%d  other  funding  to 
support  the  operation  of  the  model  at  the 
original  site  so  that  all  or  most  of  the 
grant  funds  during  years  four  and  five 
may  be  used  to  support  the  installation 
and  evaluation  of  the  model  at  other 
sites. 

Projects  must  (1)  address  a  specific 
service  problem  of  issue;  (2)  sddress 
specific  components  or  procedures  of 
the  model  and  the  rationale,  based  on 
theory,  research,  or  practice  evaluation, 
supporting  the  hkelihood  of  the  model 
prododn^  improved  outcomes  for  yoimg 
chiUren  with  disabilities:  (3)  include 
specific  types  of  young  children  (i.e..  by 
age.  disability  or  diagnosis,  level  of 
fimctioning):  and  (4)  carry  out  an 
evaluation  that  measures  functional 
outcomes  for  the  young  children  with 
disabiUbes  and  their  families  who 
participate  in  the  proposed 
interventions.  Project  information  must 
be  disseminated  to  researdi  institutes, 
clearinghouses,  and  technical  assistance 
providers. 

The  Secretary  particularly  invites 
applications  for  demonstration  projects 
that  develop  multi-agency  models  for 
providing  services  for  young  children 
with  disabilities  bom  with  HTV 
infection,  drug  addiction,  or  those  with 
disabilities  bom  to  teen-age  mothers. 
The  Secretary  also  particularly  invites 
appHcations  for  demonstration  projects 
that  develop  models  for  young  children 
with  disabilities  who  are  from  cuhiirally, 
linguistically,  or  racially  diverse  groups. 
These  invitational  priorities  respond  to 
the  growing  nimiber  of  young  children 
for  whom  an  array  of  effective 
intervention  models  does  not  exist. 
However,  in  accordance  with  EDGAR  at 
34  CFR  75.105(c)(1),  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  receives  no  competitive  or 
absolute  perference  over  other 
applications  for  demonstration  projects 
that  develop,  implement,  evaluate,  and 
disseminate  new  or  improved 
approaches  for  serving  young  children 
with  disabilities  (ages  birth  through 
eight). 

Period  of  Award.  The  Secretary  will 
approve  projects  with  a  project  period  of 
60  montlu  subject  to  the  requirements  of 
34  CFR  75.253(a)  for  continuation 
awards.  In  determining  whether  to 
continue  a  project  for  the  last  two  years 
of  the  project  period,  in  addition  to 
considering  factors  in  34  CFR  75.253(a), 
the  Secretary  will  also  consider  the 
recommendation  of  a  review  team 
consisting  of  three  experts  selected  by 
the  Secretary.  The  services  of  the  review 
team,  kichidting  a  two-day  visit  to  the 
project  are  to  be  petfomed  daring  the 
project's  third  year,  and  will  re^i^ce  that 
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year's  annual  evaluation  that  the 
grantee  is  required  to  perform  under  34 
CFR  75.S9a  Costs  associated  with  the 
services  to  be  performed  by  the  three 
review  team  members  (estimated  to  be 
approxhnately  $3,000  total)  must  be  paid 
for  with  project  funds.  In  developing  its 
recommendation  the  review  team  will 
consider,  among  other  factors,  the 
follows: 

(1)  The  degrees  to  which  the  projects' 
model  is.  or  will  be  by  the  end  of  year 
three,  designed  soundly,  replicable  by 
other  agencies,  and  providing  state-of- 
the-art  interventions  for  the  target 
population: 

(2)  The  extent  to  whidi  dissemination 
of  the  model  wiH  meet  a  significant  or 
unique  service  need  in  other  geographic 
locations; 

(3)  The  degree  to  which  the  project's 
evakiition  has  initially  produced 
compelling,  qmsntifiable  evidence  of  flie 
effectiveness  of  the  model  as 
implemented  at  the  original 
development  site; 

(4)  WheAer  funding  from  sources 
other  *an  the  Early  Education  Program 
for  Children  with  Disabilities  is 
available  to  support  Ae  operation  of  fte 
model  at  the  original  development  site 
during  years  four  and  five; 

(5)  The  extent  to  which  the  project  has 
received  other  agencies'  commitment  to 
adopt  the  model  and  participate  in  its 
evaluation  during  years  four  and  five  of 
the  project  period,  and 

(6)  The  qaahty  uul  extent  to  which 
the  project  w^  rephcate  and  evaluate 
the  model  in  adoption  sites  during  years 
four  and  five  of  the  project  period. 

Priority  2:  Outreach  Projects  (CFDA 
84.024). 

This  priority  supports  projects  that 
build  the  capacity  of  educational  and 
other  agenciei  through  the 
implementation  of  proven  infant, 
toddler,  or  early  childhood  models 
(including  inservice  training  of 
personnel  models),  or  selected 
components  of  those  models.  Projects 
must: 

(1)  Coordinate  thier  dissemination  and 
replication  activities  with  the  lead 
agency  for  Part  H  of  the  IDEA  for  early 
intervention  services  or  the  State 
educational  agency  for  special 
education  and  related  services  for 
preschool  services; 

(2)  Disseminate  and  replicate  proven 
models  or  proven  components  of  models 
that  provide  or  improve  services  needed 
to  assist  young  children,  aged  ei^t  and 
below,  to  achieve  their  optimal 
functioning.  Models  or  components  of 
models,  at  a  minimum,  must  include;  (a) 
Approaches  relevant  to  programming  in 
least  restrictive  environments.  Including 
provision  iat  skills  necessary  to 


function,  if  appropriate,  in  integrated 
educatiooal  settings;  (b)  eiiective 
involvemeat  of  families  in  the  planning 
and  delivery  of  services;  and  (c) 
interagency  coordination  when  multiple 
agencies  are  involved  in  the  provision  of 
services  to  young  children;  and 

(3)  Evaluate  the  dissemination, 
replication,  and  training  activities  to 
determine  their  effectiveness,  including 
their  impact  on  the  provision  of  services 
to  young  children  with  disabilities. 

"The  models  or  components  of  models 
must  be  state-of-the-art  providing 
procedures  and  information  that  are  not 
readily  available  to  program  sites  within 
the  geographic  area  where  outreach  is 
planned.  TTie  models  or  components  of 
models  must  have  recent  unambiguous 
evaluation  information  demonstrating 
their  effectiveness.in  addition,  the 
models  or  components  of  models  must 
be  consistent  With  part  B  or  part  H  of 
the  IDEA.  Outreach  activities  may 
include,  but  need  not  be  hnrited  to: 
pubhc  av^u^ness,  product  development 
and  dissemination,  site  development, 
training  and  technical  assistance. 
Projects  may  work  with  major  early 
clrildhood  associations,  provider  groups 
or  agencies  in  disseminating  and 
replicating  the  proven  models  or 
components  of  models.  The  models  or 
components  of  models  selected  for 
ootreach  need  not  have  been  developed 
throng  the  Early  Education  Program  for 
Children  wiA  Disabilities.  Projects  may 
disseminate  and  replicate  multiple 
models  w  components  of  models  that 
were  not  developed  by  Sie  project 
Project  nrfonnation  must  be 
diffserniaated  to  research  instittrtes. 
clearinghouses,  and  technical  assistance 
providers. 

The  Secretary  particulariy  mvites 
applications  for 

(1)  Projects  dtat  will  address  the 
objectives  of  one  or  more  States  in 
establishing  or  improving  statewide 
systems  of  services  for  young  children 
with  disabilities;  and 

(2)  Projects  that  address  underserved 
groups,  indoding  young  childrai  bom 
with  HTV  infection,  those  bora  drag 
addicted,  and  those  who  are  members  of 
culturally.  linguisticaUy.  or  racially 
diverse  groups.  However,  in  accordance 
with  EDGAR  at  34  CFR  75.105(c){lJ.  an 
application  that  meets  one  or  both  of 
these  invitational  priorities  receives  no 
competitive  or  absolute  preference  over 
other  applications  for  outreach  projects 
that  serve  young  children  with 
disabilities  aged  birth  throng  eight 

Priority  3:  Model  inservioe  Training 
Projects  (CFDA  84J)24). 

This  priority  supports  capacity 
building  projects  that  develop, 
demonstrate,  evaluate  and  disseminate 


inservice  training  modefe  (and 
accompanying  materials]  that  will 
prepare  early  intervention  and 
preschool  personnel  lo  provide, 
coordinate,  or  enhance  early 
intervention,  special  education  and 
related  services  to  infants,  toddlers, 
preschool  aged  children  with  dtsabOities 
and  their  families.  Model  projects  must 
provide  inservice  training  for 
professionals  and  paraprofessicmals 
who  are  already,  or  could  be,  engaged  in 
the  provision  of  services  but  wbo  hare 
not  been  trained  to  serve  infants, 
toddlers  or  preschoolers  with 
disabilities.  Projects  must  generate 
support  of  existing  infant  toddler,  ar 
preschool  programs  that  will  serve  as 
training  sites.  The  model  may  target 
service  providers  in  the  corporate  oc 
private-for-profit  sector  at  vred  as  in  the 
not-for-profit  public  or  private  se<^r. 
The  model  developed  by  the  project 
must  be  based  on  a  conceptnai 
framework  that  identifies  the  existing 
roles  and  responsibilities  of  the 
individuals  to  be  trained,  the  changes 
required  in  those  roles  to  serve  infants, 
toddlers,  or  preschool  children  with 
disabflities.  and  the  skills  needed  to 
implement  the  new  roles.  The  model 
must  directly  tram  personnel  to  prrmde, 
coordinate,  or  enhance  early 
intervention,  special  education,  or 
related  services  to  infants,  toddlers,  or 
preschool  chihlren  in  the  least 
restrictT\*e  environment  (which  may 
indude  hospital,  home  or  center-based 
programs).  Inservice  training  procedures 
and  materials  must  address  the 
importance  of  coardinating  early 
intervention,  special  education  and 
related  services  with  other  service 
providers  as  well  as  with  the  family.  In 
addition  to  initial  training,  the  model 
must  include  an  array  of  follow-up  and 
support  activities  that  ensures  that 
personnel  participating  m  the  training, 
master  and  implement  services  to  meet 
the  needs  of  infants,  toddlers,  and 
preschool  children  with  disabilities. 
Projects  must  evaluate  the  inservice 
training  model  through  direct 
assessment  of  participant  skills 
following  the  training  and  after  a  period 
of  time.  At  least  some  measures  must  be 
based  on  direct  observation  of  trainees 
in  the  service  setting  using  standardized 
observational  rating  techniques.  Models 
must  be  consistent  with  personnel 
standards,  certification,  or  Ucensiag 
requirements  in  their  States. 

The  Secretary  will  give  competitive 
preference  (by  awarding  up  to  10 
additional  points)  to  applicants  that 
meet  all  of  the  followmg  condit»on«;  (1) 
Project  collaboration  wUh  relevant  State 
agencies  responsible  for  the 
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Comprehensive  System  of  Personnel 
Development  under  part  H  or  part  B  of 
the  IDEA;  (2)  assurance  that  inservice 
trainees  will  gain  credit  from  the 
training  and  that  credit  will  apply 
toward  a  degree,  certification,  or 
licensure;  and  (3)  assurance  through 
supplemental  funding  from  State  or 
other  sources  that  the  inservice  model,  if 
proven  effective,  will  become  the  basis 
for,  or  will  be  incorporated  into,  an 
ongoing  system  or  professional 
development  for  personnel  serving 
young  children  %vith  disabilities. 

The  Secretary  particularly  invites 
apphcations  that  design  inser\ice 
training  models  to  meet  the  special 
needs  of  children  who  are  members  of 
culturally,  linguistically,  or  racially 
diverse  groups.  However,  in  accordance 
with  EDGAR  at  34  CFR  75.105(c)(1).  an 
application  that  meets  this  invitational 
priority  receives  no  competitive  or 
absolute  preference  over  applications 
that  meet  the  general  priority  described 
in  this  notice. 

Priority  4:  Early  Childhood  Research 
Institute — Service  Implementation  and 
Capacity  for  Providing  Early 
Intervention  Services  (CFDA  84.024). 

This  priority  establishes  an  Early 
Childhood  Research  Institute  to  identify 
service  patterns  and  gaps  for  children  at 
risk  and  children  with  disabilities  ages 
birth  through  five  years  in  several 
States.  States  selected  must  serve  all 
three  groups  identified  under  the  part  H 
program  for  Infants  and  Toddlers,  which 
are  children  experiencing  developmental 
delays,  children  having  a  diagnosed 
physical  or  mental  condition  that  has  a 
high  probability  of  resulting  in 
developmental  delays,  and  children  who 
are  at  risk  of  having  developmental 
delays;  and  all  children  with  disabilities 
aged  three  through  five. 

Eligibility  criteria,  identification 
instruments  and  procedures,  funding 
sources  for  service  programs, 
interagency  collaboration,  and  service 
delivery  patterns  must  be  studied  in 
depth  in  multiple  sites  in  several  States; 
sites  in  several  other  States  may  also  be 
included  for  identifying  State-to-State 
variations  and  for  replicating  certain 
study  findings.  The  institute  must  study 
children  at  risk  for  developmental  delay 
under  the  part  H  program  who  are 
subsequently  found  ineligible  at  three 
years  of  age  for  services  under  the  IDEA 
part  B  and  chapter  1  State  administered 
program  for  children  with  disabilities. 
The  research  program  must  consider  (1) 
the  consequences  of  using  different 
eligibility  criteria  and  identification 
instnmients  and  procedures  on  the 
number  and  characteristics  of  children 
who  are  served  and  unserved  under  the 
part  H.  part  B.  and  chapter  1 


Handicapped  Programs;  (2)  the  funding 
sources  that  are  used  to  complement 
part  H  and  section  619  funds  for  eligible 
children,  and  the  availability  of  other 
funds  to  provide  services  for  children 
who  are  ineligible  for  part  B  or  chapter  1 
handicapped  services  at  age  three  who 
have  continuing  learning  problems;  (3) 
the  effect  of  different  interagency 
collaborative  arrangements  at  the  State 
and  local  levels  on  the  availability  and 
quality  of  services;  (4)  the  patterns  of 
service  delivery  that  are  associated  with 
variations  in  eligibility  criteria,  funding 
sources,  and  interagency  collaborative 
arrangements;  and  (5)  other  factors 
(such  as  the  number  of  available 
qualified  personnel,  the  number  of 
service  placement  options  for  children, 
and  State  and  local  demographic 
characteristics)  that  promote  or  hinder 
the  delivery  of  services  to  all  eligible 
children  within  the  sites  being  studied. 

The  program  of  research  must  provide 
information  that  can  be  used  by  policy- 
makers and  administrators  at  Federal. 
State,  and  local  levels  to  identify  factors 
that  facilitate  or  interfere  with  service 
implementation,  to  identify  solutions  to 
service  delivery  problems  that  are  useful 
to  State  and  local  service  providers,  and 
to  examine  the  impact  of  variations  in 
eligibility  criteria,  funding  sources, 
interagency  collaborative  arrangements, 
and  service  delivery  on  children  with 
disabilities  and  their  families.  To 
accomplish  its  research  mission,  the 
institute  must  conduct  both  descriptive 
and  explanatory  studies,  test  hypotheses 
and  propositions  derived  from  previous 
research  or  initial  institute  findings,  and 
use  a  combination  of  research 
methodologies,  including  survey 
research,  case  studies,  replicated  case 
studies,  document  analysis,  and  direct 
observation.  The  major  unit  analysis  for 
the  research  must  be  the  child  (and  the 
services  provided),  with  descriptive  and 
explanatory  information  collected  at 
local  and  State  levels  to  explain 
variations  observed  in  the  availability 
and  provision  of  services  to  individual 
children  in  different  communities. 

The  institute  must  conduct  the 
program  of  research  within  a  conceptual 
framework  that  identifies  the 
characteristics  of  eligible  and  ineligible 
children  (and  their  probable  service 
needs),  the  State  and  local  factors  that 
potentially  affect  the  availability  and 
provision  of  services,  and  a  rationale 
(based  on  theory  or  research)  for  the 
potentially  explanatory  variables  that 
are  included  in  the  research. 

In  carrying  out  its  research  activities, 
the  institute  must  provide  research 
training  and  experience  for  at  least  10 
graduate  students  annually. 


Project  reports  and  other  information 
must  be  disseminated  to  other  research 
institutes,  clearinghouses,  and  technical 
assistance  providers. 

Period  of  Award.  The  Secretary  will 
approve  one  cooperative  agreement 
with  a  project  period  of  up  to  60  months 
subjects  to  the  requirements  of  34  CFR 
75.253(a)  for  continuation  awards.  In 
determining  whether  to  continue  the 
institute  for  the  last  two  years  of  the 
project  period,  in  addition  to  considering 
the  factors  in  34  CFR  75.253(a).  the 
Secretary  will  consider  the 
recommendation  of  a  review  team 
consisting  of  three  external  experts 
selected  by  the  Secretary  and 
designated  Federal  program  officials. 
The  services  of  the  review  team  are  to 
be  performed  during  the  last  half  of  the 
institute's  second  year,  and  will  replace 
that  year's  annual  evaluation  that  the 
recipient  is  required  to  perform  under  34 
CFR  75.590.  During  all  other  years  of  the 
project,  the  recipient  must  comply  with 
34  CFR  75.590.  Ctnts  associated  with  the 
services  to  be  performed  by  the  three 
external  members  of  the  review  team 
must  be  paid  for  with  project  funds.  In 
developing  its  recommendation,  the 
review  team  will  consider,  among  other 
factors,  the  following: 

(1)  The  timeliness  and  the 
effectiveness  with  which  all 
requirements  of  the  negotiated 
cooperative  agreement  have  been  or  are 
being  met  by  the  institute;  and 

(2)  The  degree  to  which  the  institute's 
research  designs  and  methodological 
procedures  demonstrate  the  potential  for 
producing  significant  new  knowledge 
and  products. 

Program  Authority:  20  U.S.C  1424. 

Title  of  Program:  Services  for 
Children  with  Deaf-Blindness. 

CFDA  No.:  84.025. 

Purpose:  To  provide  support  for 
projects  that  enhance  services  to 
children  with  deaf-blindness, 
partitularly  by  providing  technical 
assistance  to  State  educational  agencies 
and  others  who  are  involved  in  the 
education  of  children  with  deaf- 
blindness. 

Priorities:  The  Secretary  establishes 
the  following  funding  priorities  for  the 
Services  for  Children  with  Deaf- 
Blindness,  CFDA  84.025.  In  accordance 
with  the  Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3).  the  Secretary  will 
give  an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  funding  priorities. 
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Priority  5:  ianorationa  for  Edacatimg 

Children  with  Deaf-Blindness  in 
General  Education  Settings  (CFDA 
84.025). 

This  priority  supports  research 
projects  to  develop  and  test  in-depth. 
innovatJwB  approaches  fer  InproviBg  ttie 
education  of  stadenls  ti^th  deirf- 
blindness  in  general  educational 
settings.  Projects  must  dearly  deteraune 
the  nature  of  integration  activities 
present  within  the  school  and 
coBBnanity  setting  where  project 
activities  wfll  be  implemented  and  the 
degree  of  piiysical  integratioQ  and  social 
interaction  occurring  between  students 
with  deef-blindDeBS  and  stadents 
without  labilities.  Projects  must 
ensure  that  the  proposed  educatioadi 
setting  has  fhe  following  prerequisite 
components:  (1)  An  established  system 
of  commiaaity-based  training:  (2)  a 
.  systeEoatic.  data-based  educational 
pra^am;  aod  (3)  en  estal^hed 
functional  curriodom. 

In  the  implementation  of  activities, 
promts  must  build  upon  previous 
research  and  development  activities  in 
the  field,  and  synthesize  and  extend  that 
work.  Projects  funded  under  this  priority 
must  (1)  Address  an  educational  issue 
or  research  question;  (2)  develop  a 
proposed  intervention  that  can  be 
expected  to  address  the  issue  or 
question:  and  (3)  use  functional  outcome 
measures  for  children  with  deaf- 
blindness  who  participate  in  the 
proposed  innovative  interventions. 

Project  informatian  must  be 
disseminated  to  research  projects, 
clearinj^uses.  technical  assistance 
providers,  and  relevant  demonstration 
projects  and  personnel 

The  Secretary  particularly  invites 
applicabons  diat  address  one  of  the 
ioRowing  topics: 

(1)  Evaluating  die  efficacy  of 
innavative  approaches  to  increase 
meaningfnl  pmlicipation  in  social  and 
educational  experiences  for  children 
with  deaf-blindness  and  their 
nondisabled  age-peers  in  general 
edncation  settings  and  neighboriiood 
settings: 

(2)  Developing  building-based  policies 
asd  procedures  to  increase  the  capacity 
of  neighborhood  schools  to  provide 
appropriate  educational  services  to 
children  with  deaf-blindness;  or 

(3)  Utilizing  assistive  technology  to 
{adlitate  and  enhsace  integration,  social 
interaction  and  meaningful  participation 
of  children  with  deaf-bhndness,  who 
require  sodi  assistance,  in  general 
education  settings. 

However,  in  accordance  with  EDGAR 
at  34  CFR  75.105(cKl).  an  apjrfication 
that  addresses  soe  of  these  invitational 
priorities  receives  no  con^ietitive  or 


absolute  preference  over  apiiUcatioaB 
that  meet  the  geaeral  pristi^  deacrifaed 
in  this  notice. 
Priority  0:  UtUimtion  ofBmt 

Educational  Practices  for  Children  mitk 
De^-Biutdneu  (CFDA  M.02S). 
This  priority  supports  prefect 
activities  which  enhance  (he  capacity  of 
edacation  agencies  to  serve  cbikkea 
with  de^-hlindaess  through  (he 
adoption  and  utilizatian  of  practices 
which  have  demonstrated  efiectiveoeas 
in  the  provision  of  ed«catioBal  and 
related  services  for  children  with  deaf- 
blindness.  Projects  funded  under  this 
priority  support  technical  assistance 
activities  including  inservice  trainiag. 
program  replication,  utilization  of 
assistive  technology,  and  other 
educational  activities  that  enhance  the 
capacity  of  education  ageojcies  to 
address  the  needs  of  children  with  deaf- 
blindness  and  result  in  their  inclusion  in 
integrated  school  and  community 
settings. 

Projects  must  (l)  address  a  specific 
problem  or  issue  in  educating  children 
with  deaf-blmdness:  (2)  select  specific, 
proven  models,  practices  or  techniques 
to  alleviate  Oiat  problem  or  issue;  (3) 
select  appropriate  technical  assistance 
activities  including  follow-up  assistance 
to  assure  adoption  and  use  of  the  proven 
models,  practices,  or  techniques;  and  (4) 
carry  out  an  evahiation  of  the 
effectrveness  of  die  technical  assistance 
provided. 

Final  report  information  must  be 
disseminated  to  appropriate  researrfi 
institutes,  ctearin^onses,  and  technical 
assistaiK%  providers. 

The  Secretary  particularly  invites 
spphcatioBS  diat  propose  utilizations 
related  to  adf^rtion  eaid  disseminatioB  of 
practices  related  ta 

(1)  Transition  of  youdi  with  deaf- 
blindness  from  secondary  school 
prograns  to  integrated.  conamiiHty- 
baeed  poet-school  working  and  living 
enviroiunents.  Projects  might  (a) 
promote  interagency  coordination  wrdi 
adult  service  agencies  indodii^  State 
and  local  vocational  education  agencies, 
developmental  disabilities  councils, 
rehabilitative  service  agencies,  health 
agencies,  and  private  consmner  service 
organizations:  (b)  promote  interagency 
responaibility  for  follow-u^  and  follow- 
along  activities  with  young  adolts  with 
deaf-blindness:  and  (c)  establish 
procedures  to  enaare  continued 
cooperation  and  on-going  fiscal  support 
of  this  project  following  the  provision  of 
funding  under  this  priority,  by  adult 
service  providing  agencies,  or 

(2)  Communication  skiUs  developDient 
for  schooi-eged  youth  with  deaf- 
blindness  in  commonity-based 
educational,  working  and  living 


envimaBKnIs.  These  projects  ni^it 
stinadate  t)»  im^iur.rtatitw  of  best 
pi'^rtfe*"  adcBlified  m.  research  aad 
demonstnrlian  projects  adflh«ssin„ 
sUH  aiec  To  attend  to  a  wide  variatno 
in  the  abilities  of  these  yoadi  to  make 
their  fiaeds  aad  interests  kiiown;  to 
piWBSrte  effectivie  fanctioning  of  theae 
yaalh  in  varied  leammg.  woricing  and 
living  environmente;  and  to  promote  #»e 
aoceptanoe  ef  deaf-bfeid  ycoth  by 
emptoyers  aad  ^  general  public  and 
die  Megration  of  these  yoHth  into 
ooBHWwrity  based  work  sitnations  and 
leisore/recpeetional  activities. 

However,  in  accordance  with  EE>GAR 
at  34  CFR  75.105(cXl)  an  application 
that  meets  these  invitational  priorities 
receives  no  competitive  or  absolute 
preference  over  apphcations  that  meet 
the  general  priorities  described  in  this 
DOuce. 

Priority  7:  Symposiam  an  Provision  of 
Educational  and  Related  Services  to 
Children  wrth  Deaf-Blindness  (CFDA 
84.025). 

"Hiis  priui'lty  supports  one  cooperative 
agreement  for  a  two  and  a  half  day 
symposium  to  identify  critical  issoes. 
best  practices,  and  recomiaeoded  futnre 
directions  in  the  provision  of 
educational  and  related  services  to 
children  with  deaf-bhndaess.  One  foous 
of  the  syai^sium  would  be  services 
provided  in  settings  that  int^rate 
individuals  with  rault^ie  diaabihties 
thai  include  deaf-bkadneas  with 
nondisabled  peers.  "Hie  symposium 
would  be  held  in  Waahmgton.  DC 

The  symposium  must  inchide 
prescutotioBS  of  at  least  ten 
cammissioned.  topical  papers  by 
professionab  and  parents  addressing 
selected  critical  issues  pertaining  to  the 
provision  of  educational  and  related 
servioes  to  this  popttlatioii.  responses  at 
the  symposMBB  by  selected  peers,  and 
discusaioBs  by  and  sa^estions  for 
revisions  from  approximately  60 
selected  participants  who  represent  a 
cross  secttoD  of  discipiines  and  services 
to  children  with  deaf-blmdness. 
Following  the  symposrum.  the 
commissioned  authors  most  refine  theff 
papers,  reflecting  input  received  at  the 
symposium  by  the  peer-reviewers  aad 
other  symponum  attendees,  and  submit 
thieir  revised  material  to  the  project  for 
final  editing  and  sohmission  to  the 
OSEP  project  officer  for  approval.  The 
symposium  document  most  be  published 
and  distrOnted  by  the  project  by  the  end 
of  the  14th  project  month  to  symposium 
partid^Bta,  direct  on  and  coordinators 
of  State  and  moki-State  Deaf-Btaad 
prajects.  dredors  of  research  and 
demonstration  projects  supported  by  the 
Services  far  Deaf-Bhnd  Children 
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program.  Program  for  Children  with 
Severe  Disabilities,  and  directors  of 
State  special  education,  rehabilitation, 
and  developmental  disabilities 
programs,  and  national  clearinghouses 
for  the  disabled. 

A  planning  committee  composed  of 
seven  individuals  who  are  professionals 
and  parents  with  expertise  and  broadly- 
based  experience  in  providing 
educational  and  or  related  services  to 
children  with  deaf-blindness  and  severe 
disabilities  must  be  selected  to  plan  the 
topical  areas  to  be  addressed;  nominate 
the  individuals  to  prepare  the  topical 
issues  papers;  and  recommend  criteria 
for  selecting  the  60  symposium 
participants. 

A  designated  official  of  the  funding 
office  must  be  an  ex-officio  member  of 
this  committee  and  is  the  individual  to 
whom  recommendations  of  the  planning 
committee,  criteria  for  selection  of 
symposium  participants,  and  the 
nominations  of  these  participants  are 
presented  for  ultimate  approval  by  the 
Director.  Office  of  Special  Education 
Programs. 

Program  Authority:  20  U.S.C.  1422. 

Title  of  Program:  Postsecondary 
Education  Programs  for  Persons  with 
Disabilities. 

CFDA  No.:  84.078. 

Purpose:  To  develop,  operate,  and 
disseminate  specially  designed  model 
programs  of  postsecondary.  vocational, 
technical,  continuing  or  adult  education 
for  individuals  with  disabihties. 

Priority:  The  Secretary  establishes  the 
following  funding  priority  for  the 
Postsecondary  Education  Programs  for 
Persons  with  Disabilities,  CFDA  84.078. 
In  accordance  with  the  Education 
Department  General  Aidministrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3).  the  Secretary  will  give  an 
absolute  preference  under  this  program 
to  applications  that  respond  to  the 
following  priority;  that  is.  the  Secretary 
will  select  for  funding  only  those 
applications  proposing  projects  that 
meet  this  priority. 

Priority  1:  Career  Placement 
Opportunities  for  Students  with 
Disabilities  in  Postsecondary  Programs 
(CFDA  84.078). 

This  priority  supports  projects  that 
enhance  the  role  and  capacity  of  career 
placement  offices  to  provide  pre- 
employment  and  employment 
opportunities  for  students  with 
disabilities  in  community  and  four-year 
colleges,  universities,  technical  and 
vocational  institutes,  and  adult  and 
continuing  educational  programs. 
Projects  must  create  and  facilitate  the 
cooperative  efforts  of  those  who  help 
bring  about  successful  vocational 


outcomes  for  people  with  disabilities. 
Projects  must  be  models  of  continuing 
and  enhanced  career  placement  office 
activities  and  capacities  and  must 
include: 

(1)  Developing  or  adopting  inservice 
training  and  orientation  programs 
(including  curriculum,  syllabus  and 
associated  informational  materials)  for 
faculty,  staff,  and  career  placement 
office  personnel  that  focus  on  the 
awareness  and  provision  of  support 
services  and  accommodations  needed 
by  students  with  disabilities,  not  only  at 
the  postsecondary  educational  program 
but  also  at  various  potential  work  sites; 
and  further,  insuring  that  this  training 
becomes  a  part  of  the  institution 
orientation  for  new  faculty  and  staff 
members  who  replace  those  who 
previously  had  benefitted  from  this 
training; 

(2)  Obtaining  the  involvement  of 
employers  by  placement  officers  in 
campus-based  career  opportunities, 
such  as  specific  individual  pre- 
employment  interviews  or  group 
meetings  with  representatives  of 
industry  (such  as  members  of  private 
industry  councils,  local  Chambers  of 
Commerce,  and  Governor's  and  Mayor's 
Committees  on  Employment  of  Persons 
with  Disabilities); 

(3)  Increasing  placement  percentages 
for  students  with  disabilities  by  the 
formation  and  continuation  of  formal 
memoranda  of  understanding, 
cooperative  agreements  or  similar 
documents  among  students  with 
disabihties  service  offices,  career 
placement  offices,  vocational 
rehabihtation  offices,  and  local.  State  or 
regional  coalitions  of  representatives  of 
business  and  industry; 

(4)  Enhancing  the  career  experiences 
of  students  with  disabilities  by 
facilitating  opportiuiities  for  needed 
work  experiences,  work-study  program 
participation,  internships,  and  summer 
placements,  that  will  enable  students  to 
be  more  equitably  competitive  with  their 
peers  without  disabilities  upon  entering 
the  job  market;  and 

(5)  Providing  technical  assistance  and 
information  on  program/work 
accessibility  and  accommodations  to 
administrators,  faculty,  and  staff  of 
postsecondary  educational  programs; 
secondary  school  administrators; 
counselors  and  teachers;  parents;  and 
persons  with  disabihties. 

Projects  funded  under  this  priority 
must  evaluate  project  outcomes  to 
determine  how  effective  the  strategies 
are.  Project  information  under  this 
priority  must  be  disseminated  to 
relevant  clearinghouse  and  technical 
assistance  organizations. 


Program  Authority:  20  U.S.C.  1424A. 

Title  of  Program:  Program  for  Children 
with  Severe  Disabilities. 

CFDA  No.  84.086. 

Purpose:  To  provide  Federal  financial 
assistance  for  demonstration  or 
development,  research,  training,  and 
dissemination  activities  for  children 
with  severe  disabihties,  including  deaf- 
blindness. 

Priorities:  The  Secretary  establishes 
the  following  funding  priorities  for  the 
Program  for  Children  with  Severe 
Disabilities.  CFDA  No.  84.086.  In 
accordance  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  at  34  CFR 
75.105(c)(3),  the  Secretary  will  give  an 
absolute  preference  under  this  program 
to  applications  that  respond  to  the 
following  priorities;  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1;  Innovations  for  Educating 
Children  with  Severe  Disabilities  in 
General  Education  Settings  (CFDA 
84.086). 

This  priority  supports  research 
projects  to  develop  and  test  in-depth, 
innovative  approaches  for  improving  the 
education  of  children  with  severe 
disabilities  who  are  already  receiving 
services  in  general  education  settings. 
Projects  must  consider  the  nature  of 
integration  activities  present  within  the 
school  and  community  settings  where 
project  activities  will  be  implemented 
and  the  degree  of  physical  integration 
and  social  interaction  occurring 
between  children  with  severe 
disabilities  and  children  without 
disabihties.  Projects  must  ensure  that 
the  proposed  educational  setting  has  the 
following  prerequisite  components:  (1) 
An  estabhshed  system  of  community- 
based  training;  (2)  a  systematic,  data- 
based  educational  program;  and  (3)  an 
established  functional  curriculum. 

Projects  must  build  upon  previous 
research  and  development  activities  in 
the  field  and  include  a  thoughtful 
synthesis  and  extension  of  such  work. 
Ptojects  funded  under  this  priority  must: 
(1)  Address  an  educational  issue  or 
research  question  that  the  project  will 
address;  (2)  develop  a  proposed 
intervention  that  can  be  expected  to 
address  the  issue  or  question;  and  (3)  be 
based  on  research  design  that  includes 
functional  outcome  measures  for 
children  with  severe  disabilities  who 
participate  in  the  proposed  innovative 
interventions. 

Project  information  must  be 
disseminated  to  research  projects, 
clearinghouses,  technical  assistance 
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providers,  and  relevant  demonstration 
projects  and  personnel. 

The  Secretary  particularly  invites 
applications  that  propose  innovative 
approaches  which  address  the  following 
topics: 

(1)  Evaluating  the  efficacy  of 
innovative  approaches  to  increase 
meaningful  participation  in  social  and 
educational  experiences  for  children 
and  youth  with  severe  disabihties  and 
their  age-peers  without  disabihties  in 
general  education  settings  and 
neighborhood  settings; 

(2)  Developing  building-based  policies 
and  procedures  to  increase  the  capacity 
of  neighborhood  schools  to  provide 
appropriate  educational  services  to 
children  with  severe  disabilities;  or 

(3)  Utilizing  assistive  technology  to 
facilitate  and  enhance  integration,  social 
interaction  and  meaningful  participation 
of  children  with  severe  disabilities,  who 
require  such  assistance,  in  general 
education  settings. 

However,  in  accordance  with  EDGAR 
at  34  CFR  75.105(c)(1).  an  application 
that  meets  these  invitational  priorities 
receives  no  competitive  or  absolute 
preference  over  applications  that  meet 
the  general  priority  described  in  this 
notice. 

Priority  2:  Utilization  of  Best 
Educational  Practices  for  Children  with 
Severe  Disabilities  (CFDA  84.086). 

This  priority  supports  project 
activities  which  enhance  the  capacity  of 
education  agencies  to  serve  children 
with  severe  disabilities  through  the 
adoption  and  utiHzation  of  practices 
which  have  demonstrated  effectiveness 
in  the  provision  of  educational  and 
related  services  for  children  with  severe 
disabilities.  Projects  support  technical 
assistance  activities  including  inservice 
training,  program  replication,  utilization 
of  assistive  technology,  and  other 
educational  activities  that  enhance  the 
capacity  of  education  agencies  to 
address  the  needs  of  children  with 
severe  disabihties  and  result  in  their 
inclusion  in  integrated  school  and/or 
community  settings. 

Projects  must  (1)  address  a  specific 
problem  or  issue  in  educating  children 
with  severe  disabilities;  (2)  select 
specific,  proven  models,  practices  or 
techniques  to  alleviate  that  problem  or 
issue;  (3)  select  appropriate  technical 
assistance  activities  including  follow-up 
assistance  to  assure  adoption  and  use  of 
the  proven  models,  practices,  or 
techniques;  and  (4)  carry  out  an 
evaluation  of  the  effectiveness  of  the 
technical  assistance  provided. 
Project  information  must  be 
disseminated  to  appropriate  research 
institutes,  clearinghouses,  and  technical 
assistance  providers. 


The  Secretary  particularly  invites 
applications  that  propose  utilization 
strategies  for  the  adoption  and 
dissemination  of  best  practices  related 

to: 

(1)  Movement  to  least  restrictive 
educational  environments  for  children 
with  severe  disabilities  such  as  those 
that:  (a)  Focus  on  returning  students 
served  in  special  schools  to  age- 
appropriate  general  education  settings 
within  normalized  home-community 
environments;  (b)  address  methods  for 
implementing  pohcies  and  procedures 
that  increase  the  capacity  of 
neighborhood  schools  to  provide 
appropriate  educational,  health,  and 
related  services  to  children  with  severe 
disabilities;  and  (c)  implement  strategies 
for  establishing  meaningful  participation 
in  social  and  educational  experiences 
for  children  with  severe  disabilities  and 
their  nondisabled  age-peers  in  general 
education  settings;  or 

(2)  Improving  the  functional 
communication  skills  of  school-aged 
children  with  severe  disabilities  to 
increase  their  positive  interaction  and 
meaningful  participation  with  peers 
without  disabilities,  parents  and  family 
members,  and  their  effective  integration 
into  educational  and  community 
environments. 

However,  in  accordance  with  EDGAR 
at  34  CFR  75.105(c)(1).  an  application 
that  meets  one  of  these  invitational 
priorities  receives  no  competitive  or 
absolute  preference  over  applications 
that  meet  the  general  priority  described 
in  this  notice. 

Priority  3:  State-wide  Systems  Change 
(CFDA  84.086). 

This  priority  supports  projects  that 
enhance  the  capacity  of  States  to  serve 
children  with  severe  disabilities 
(including  deaf-blindness)  through  all  of 
the  following: 

(a)  Developing,  in  conjunction  with 
the  part  B  State  plan,  activities  to 
improve  the  quality  of  special  education 
and  related  services  in  the  State  for 
children  with  severe  disabilities 
(including  deaf-blind),  birth  through  21 
years  of  age,  and  to  change  the  delivery 
of  these  services  from  segregated  to 
integrated  environments; 

(b)  SignificanUy  increasing  the 
number  of  children  with  severe 
disabilities,  including  deaf-blindness,  in 
the  State  who  are  served  in  regular 
school  settings  alongside  their  same- 
aged  peers  without  disabilities; 

(c)  Evaluating  the  effectiveness  of 
these  activities,  including  tracking  the 
number  of  children  with  severe 
disabilities,  including  deaf-blindness,  in 
the  State  in  each  type  of  educational 
setting  and  showing  changes  from 
previous  years;  and 


(d)  Evaluating  and  disseminating 
information  about  the  project's 
outcomes. 

Projects  under  this  priority  must: 

(1)  Determine  resources  available  in 
the  State  to  provide  the  needed  ser\'ices 
to  children  with  severe  disabilities, 
including  deaf-blindness,  as  well  as  'I 
financial  resources  available  through 
other  agencies  or  parties; 

(2)  Coordinate  activities  with  the 
Deaf-Blind  State  and  Multi-State  project; 

(3)  Establish  services  needed  to  assist 
these  children  to  achieve  their  most 
realistic  fimctioning  level  in  normalized, 
nonsegregated  least  restrictive 
environments.  These  services  must 
include  at  a  minimum: 

(i)  Delivery  of  integrated  educational 
services  that  include  providing  children 
with  severe  disabilities  (including  deaf- 
blindness)  who  are  currently  being 
served  in  segregated  environments,  with 
special  educational  and  related  services 
in  programs  at  facilities  with  children 
without  disabilities; 

(ii)  Movement  of  participating 
children  to  and  integration  into  less 
segregated  environments,  with  the 
objective  of  facihtating  the  placement  of 
these  children  in  appropriate  regular 
school  settings; 

(ill)  Dehvery  of  curricula  relevant  to 
education  in  integrated  settings 
including  the  teaching  of  social 
integration  skills,  community  referenced 
skills,  and  employment  skills; 

(iv)  Activities  to  promote  acceptance 
of  children  with  severe  disabilities, 
including  deaf-blindness,  by  the  general 
public  through  increasing  both  the 
quality  and  frequency  of  meaningful 
interactions  of  these  children  with  peers 
and  adults  without  disabilities; 

(v)  Delivery  of  services  to  meet  the 
unique  needs  of  children  with  severe 
disabilities,  including  deaf-blindness; 
and 

(vi)  Effective  involvement  of  families 
in  the  planning  and  delivery  of  services 
to  their  children  with  severe  disabilities; 

(4)  Early  in  the  first  year  of  operation, 
the  project  must  establish  a  project 
advisory  board  having  representation  of 
parents  of  project  children  and  youth, 
including  parents  of  children  with  deaf- 
blindness,  providers  of  services  to  this 
population,  and  State  and  professional 
organizations,  that  is  responsible  for 
providing  significant  input  on  project 
management  procedures:  and 

(5)  As  a  part  of  first  year  activities, 
the  project  must  formulate  and 
implement  formal,  written  policies  and 
procedures  with  relevant  State,  local, 
and  professional  organizations  for 
coordinating  services  provided  to  the 
target  population  of  children  with  severe 
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disabilities,  including  deaf-blindness, 
including  the  elimination  of  overlapping 
and  redundant  services. 

Priority  4:  Symposium— Children  with 
Severe  Disabilities:  Effective 
Communication  (CFDA  84.086). 

This  priority  supports  one  cooperative 
agreement  for  a  two  and  half  day 
symposium  to  identify  critical  issues 
and  best  practices,  and  recommend 
future  directions  for  the  acquisition  and 
enhancement  of  effective 
communication  by  children  with  severe 
d'sabilities,  including  deaf  blmdness. 
One  focus  of  the  symposium  would  be 
effective  practices  for  developing 
communication  skills  that  allow  these 
children  to  participate  in  integrated 
school  and  community  settings.  The 
symposium  would  be  held  in 
Washington.  DC. 

The  symposium  must  include 
presentations  of  at  least  ten 
commissioned,  topical  papers  by 
professionals  and  parents  which 
address  identified  critical  issues 
pertaining  to  the  identification  and 
development  of  options  for  providing 
quality  communication  services  for 
children  with  severe  disabilities, 
including  deaf-blindness.  The  topical 
papers  must  include  the  following:  |a)  A 
synthesis  of  the  related  research,  (b)  an 
assessment  of  the  state  of  practice  or 
implementation,  and  (c) 
recommenddtions  for  the  future 
directions  for  knowledge  development 
activities  and  implementation  of 
educational  practices. 

Approximately  80  symposium 
participants,  who  represent  a  cross 
section  of  parents  and  professionals 
involved  with  children  with  severe 
disabilities  must  be  selected  to  review 
the  critical  issue  papers.  FoUowixvg  the 
symposium,  the  commissioned  authors 
must  refine  the  critical  issue  papers 
based  on  a  synthesis  of  the  symposium 
discussion,  and  submit  their  revised 
material  to  the  project  for  final  editing 
end  submission  to  the  OSEP  project 
officer  for  approval.  The  symposium 
document  must  be  published  and 
distributed  by  the  project  by  the  end  of 
the  14th  project  month  to  symposium 
participants.  State  Directors  Special 
Education,  selected  personnel 
preparation  programs,  and  appropriate 
agencies  and  institutes. 

A  planning  committee  composed  of 
individuals  with  expertise  and  broadly- 
based  experience  in  the  development  of 
effective  communication  options  for 
children  with  severe  disabilities, 
including  deaf-blindness,  must  identify 
the  critical  issues  to  be  addressed; 
nominate  the  individuals  to  prepare  the 
topical  issue  papers;  and  recommend 


criteria  for  selection  of  the  80 
symposium  participants. 

The  planning  committee  must  be 
composed  of  seven  members — an  adult 
with  a  severe  disability,  a  parent  of  a 
child  with  a  severe  disability,  a  State 
department  of  education  consultant  for 
language  and  speech  services,  a  local 
school  district  supervisor  of  services  for 
children  with  communication 
disabilities,  a  university-based  teacher 
trainer  of  personnel  for  this  population, 
and  a  representative  of  a  national 
professional  organization  which  focuses 
upon  the  provision  of  communication 
interventiona  for  children  with  severe 
disabilities.  A  designated  official  of  the 
funding  office  must  be  an  ex-officio 
member  of  this  committee  and  must  be 
the  individual  to  whom 
recommendations  of  the  planning 
committee,  criteria  for  selection  of 
symposium  participants,  and  the 
nominations  of  these  participants  must 
be  presented  for  ultimate  approval  by 
the  Director.  Office  of  Special  Education 
Programs. 

Program  Authority;  20  U.S.C.  1424. 

Tide  of  Program:  Secondary 
Education  and  Transitional  Services  for 
Youth  with  Disabihties  Program. 

CFDA  No.;  84.158. 

Purpose:  To  assist  youth  with 
disabilities  in  the  transition  from 
secondary  school  to  postsecondary 
environments  such  as  competitive  or 
supported  employment  and  to  ensure 
that  secondary  special  education  and 
transitional  services  result  in 
competitive  or  supported  employment 
for  youth  with  disabilities. 

Priorities:  In  accordance  with  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.105(c)(3),  the  Secretary  gives 
an  absolute  preference  under  this 
program  to  applications  that  respond  to 
the  following  priorities;  that  is.  the 
Secretary  will  select  for  funding  only 
those  applications  proposing  projects 
that  meet  these  priorities. 

Priority  1:  Research  Projects  on  the 
Transition  of  Special  Populations  to 
Integrated  Postsecondary  Environments 
(CFDA  84.158). 

This  priority  supports  research 
projects  on  effective  strategies  to 
provide  transitional  services  to  youth 
with  disabilities.  16  through  21  who 
belong  to  one  or  more  of  the  special 
populations  described  below.  Such 
strategies  must  provide  solutions  to  the 
problems  associated  with  the  transition 
from  school  to  integrated  postsecondary 
environments,  such  as  competitive  or 
supported  employment,  postsecondary 
education,  vocational  training. 


continuing  education,  adult  services,  or 
to  community-based  living  alternatives. 
Projects  must  focus  on  at  leastone  of 
the  following  special  populations: 
adjudicated  youth,  youth  with  severe 
emotional  disturbance,  or  youth  with 
severe  physical  disabilities  (including 
youth  with  traumatic  head  injury). 
Projects  must  provide  transition  services 
in  integrated  community  activities. 
Therefore,  projects  are  encouraged  to 
use  consortia  or  multi-site  approaches  to 
recruit  a  sufficient  number  of  project 
participants.  Particular  attention  should 
be  placed  on  the  needs  of  students  who 
are  transitioning  from  one  setting  to 
another  or  to  a  variety  of  settings 
including  health  settings.  For  example, 
the  needs  for  adjudicated  youth  may 
require  multiple  transitions  from  one 
school  to  another  school  or  an 
institution,  from  one  institution  to 
another  institution,  and  from  the 
institution  to  the  work  place. 

(1)  Projects  supported  under  this 
priority: 

(i)  Identify  or  develop  and  test 
strategies  for  transitional  service 
programs  which  focus  on  individualized 
transition  case  management;  vocational 
training;  and  recreational,  leisure,  or 
social  skills; 

(ii)  Conduct  demographic  studies  for 
the  targeted  population  and  design 
exemplary  transitional  services  based 
on  the  findings; 

(iii)  Develop  and  test  the  feasibility  of 
cooperative  efforts  between  education 
agencies  and  adult  service  agencies  to 
provide  comprehensi  =  transitional 
services  to  the  target  population;  or 

(iv)  Identify  or  develop  and  test 
strategies  for  the  transfer  of  assistive 
technology  devices  (communication, 
adaptive,  equipment,  etc.)  from  the 
educational  environment  to  employment 
or  other  community  settings. 

(2)  Projects  under  this  priority  must: 
(i)  Provide  follow-up  and  follow-along 

services  and  long-term  support  for  those 
persons  with  disabilities  placed  in  jobs 
and/or  community  residential  settings 
by  the  project; 

(ii)  Determine  strategies  to  be 
employed  to  ensure  that  project 
participants  play  a  major  role  in  project 
design,  implementation,  and  evaluation; 

(iii)  As  appropriate,  involve  parents 
and  other  family  members  in  the 
transition  process:  and 

(iv)  Identify  or  develop  and  test 
strategies  for  the  transfer  of  assistive 
technology  devices  (communication, 
adaptive  equipment,  etc.)  from  the 
educational  environment  to  employment 
or  other  community  settings. 

Outcome  measures  must  be  developed 
by  the  project  to  determine  how 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  Januaiy  22.  1991  /  Notices 


2269 


effective  the  strategies  are  in  preparing 
the  targeted  population  to  live  and  work 
in  the  community. 

Project  information  must  be 
disseminated  to  research  projects, 
clearinghouses,  technical  assistance 
providers,  and  relevant  demonstration 
projects  and  personnel. 

Priority  2:  Multi-District  Outreach 
Projects  (CFDA  84.158). 

This  priority  supports  projects  that 
enhanceihe  capacity  of  local 
educational  agencies  by  promoting  the 
implementation  of  proven  transition 
service  models,  or  selected  components 
of  these  models  in  multiple  school 
districts  within  a  State  based  upon 
specific  needs.  Model  implementation 
can  be  accomplished  through  training  of 
staff,  technical  assistance,  information 
sharing,  and  on-site  observation  of 
model  programs.  Projects  and  the  target 
implementation  sites  must  identify  the 
proven  models  selected  for  replication 
based  on  the  specific  needs  of  the  sites 
and  generate  written  plans  for 
implementation. 

Projects  supported  under  this  priority 
must: 

(1)  Ensure  the  effectiveness  of  the 
models  or  components  of  models  that 
will  be  disseminated  or  replicated; 

(2)  Disseminate  and  replicate  proven 
models,  or  selected  components  of  these 
models  to  establish  or  improve  the 
quality  of  education  and  transition 
services  to  youth  with  disabilities.  16 
through  21,  in  participating  school 
districts  and  in  at  least  one  of  the 
following  areas: 

(i)  Vocational  education/training; 
(ii)  Independent  living: 
(iii)  Supported/competitive 
employment:  and 
(iv)  Leisure/recreation. 

(3)  Coordinate  with  relevant  State 
agencies; 

(4)  Provide  services  in  community- 
based  settings  to  allow  project 
participants  the  opportunity  to 
experience  Hving,  working,  and  leisure 
activities  in  the  community  prior  to  the 
students'  exit  from  school,  and  to 
encourage  interaction  between  project 
participants  and  their  nondisabled 
peers; 

(5)  Establish  or  make  use  of  existing 
formal  cooperative  relationships  among 
and  between  schools,  vocational 
rehabilitation  agencies,  adult  service 
providers,  and  potential  employers; 

(6)  Emphasize  good  practices  of  self- 
determination  by  including  input  from 
project  participants  and  adults  with 
disabilities  in  project  design, 
implementation,  and  evaluation; 

(7)  Involve  parents  and  other  family 
members  in  the  transition  process; 


(8)  Evaluate  the  dissemination  and 
replication  activities  to  determine  their 
effectiveness  including  their  impact  on 
the  provision  of  transitional  services  to 
youth  with  disabilities:  and 

(9)  Generate  support  from  the  SEA  or 
other  State  agencies  to  further 
disseminate  and  assist  in  replication  of 
effective  models  or  components 
throughout  the  State. 

The  models  or  components  of  models 
must  be  state-of-the-art,  providing 
procedures  and  information  that  are  not 
readily  available  to  program  sites  within 
States  where  outreach  is  planned.  The 
models  or  components  of  models  must 
have  unambiguous  evaluation 
information  regarding  effectiveness. 

Project  information  must  be 
disseminated  to  appropriate  institutes, 
clearinghouses,  and  technical  assistance 
organizations. 

Priority  3:  Demonstration  Projects  to 
Identify  and  Teach  Skills  Necessary  for 
Self-Determination  (CFDA  84.158). 

This  priority  supports  demonstration 
projects  that  identify  the  skills  and 
characteristics  necessary  for  self- 
determination,  as  well  as  the  in-school 
and  out-of-school  experiences  that  lead 
to  the  development  of  self- 
determination.  Self-determination  refers 
to  the  attitudes  and  abilities  that  lead 
individuals  to  define  goals  for 
themselves  and  to  take  the  initiative  in 
achieving  those  goals.  Some  of  the 
personal  characteristics  associated  with 
self-determination  are:  Assertiveness, 
creativity,  and  self-advocacy.  Projects 
must  involve  youth  with  disabilities, 
their  families,  and  adults  with 
disabilities  in  investigating:  (1)  The 
types  of  experiences  and  responsibilities 
that  appear  to  be  important  in 
developing  the  skills  and  characteristics 
necessary  for  self-determination;  and  (2) 
the  range  of  opportunities  or  potential 
opportunities  in-school  and  out-of- 
school  that  could  provide  these 
experiences.  Projects  must  then  develop 
strategies  to  systemically  involve  youth 
with  disabilities  in  the  types  of  activities 
with  foster  assertiveness,  creativity, 
self-advocacy,  and  other  skills 
associated  with  self-determination. 
Projects  must  also  develop  and  test 
strategies  to  assist  families  and  service 
providers  in  understanding  the 
importance  of  self-determination  for 
students  with  disabilities  and  to  accept 
and  support  changes  in  roles  and 
responsibilities  as  youth  with 
disabilities  exercise  self-determination 
and  related  skills.  Projects  must  involve 
adults  with  disabilities  in  the  transition 
process  as  information  resources,  role 
models,  and  advocates. 

Projects  funded  under  this  priority 
must  evaluate  the  success  of  the 


projects  in  developing  self- 
determination  skills  among  youth  with 
disabilities.  Objective  measures  must  be 
included  as  well  as  the  perceptions  of 
the  youth  participants,  their  families, 
and  adults  with  disabilities  who  have 
been  involved  in  the  project  activities. 

Project  information  must  be 
disseminated  to  appropriate  institutes, 
clearinghouses,  and  technical  assistance 
organizations. 

Program  Authority:  20  U.S.C.  1425. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department  s  specific 
plans  and  actions  for  these  programs. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Early  Education  Program  for 
Children  with  Disabilities.  84.024;  Ser\ice8  for 
Children  with  DeafBlmdness.  84.025; 
Postsecondary'  Education  Programs  for 
Persons  with  Disabilines.  64.078,  Program  for 
Children  with  Severe  Disabilities.  84.086; 
Secondary  Educational  and  Transitional 
Services  for  Youth  with  Disabilities  Program, 
84.158) 

Dated;  January  14. 1991. 
Ted  Sanders. 

Acting  Secretary  of  Education. 
[PR  Doc  91-1191  Filed  1-18-91;  8;45  am] 
MLUNG  CODE  «000-01-M 


Office  of  Special  Education  Programs 

[CFDA  No»^  84i>24,  ft4.078,  84.086.  84.158) 

Notice  Inviting  Applications  for  New 
Awards  Under  Certain  Direct  Grant 
Programs  for  Fiscal  Year  1991 

Note  to  Apphcants:  This  notice  is  a 
complete  application  package.  The 
notice  contains  information,  application 
forms,  and  instructions  needed  to  apply 
for  a  grant  under  these  competitions. 
The  priorities  for  these  programs  are 
published  in  a  separate  part  of  this 
Federal  Register  One  program,  the 
Services  for  Children  with  Deaf- 
Blindness,  which  was  published  is  not 
included  in  this  notice.  A  separate 
notice  inviting  applications  under  this 
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program  will  be  published  in  a  future 
edition  of  the  Faderai  Register. 

The  estimates  of  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  a  speciBc  number  of 
grants,  unless  the  amount  is  otherwise 
specified  by  statute  or  regulation. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 


34  CFR  parts  74.  75.  77,  79,  80,  81.  82.  85. 
and  86;  and  the  following  program 
regulations: 

Early  Education  P>rogram  for  Children 
with  Disabilities  (CFDA  No.  84.024)  34 
CFR  part  309. 

Services  for  Children  with  Deaf- 
Blindness  (CFDA  No.  84.025)  34  CFR 
part  75. 


Postsecondary  Education  Programs 
for  Persons  with  Disabilities  (CFDA  No. 
84.078)  34  CFR  part  33a 

Programs  for  Children  with  Severe 
Disabilities  (CFDA  No.  84.086)  34  CFR 
part  315. 

Secondary  Education  and  Transitional 
Services  for  Youth  with  Disabilities 
Program  (CFDA  No.  84.158)  34  CFR  part 
32d. 


TiTL£  OF  Program:  Earlv  Education  Program  for  Children  With  Disabilities 

[Appttcaaoo  NoOcas  lor  Fiscal  Year  1991  ] 


Tea  and  Cf  DA  No. 


Nondraded    Modal    Damonalraaon    PreiacI* 

(CFDA  S4.024BV 

Outraa*  Proiacts  (CFDA  84.0240) — 

Ewiy  CMdhood  HaaaaiiJi   maWuta— Sarvic* 

Imptomanuoon  and  Capaoly  lor  ProvRSng 

Earty  iinafyartwri  Sarvcaa  (CFDA  a4.024T). 
Modal    maarvica    Training'    Protacts    (CFDA 

M024P) 


Daadkna  lor  OaadRna  tor 

tranarmnal  ifitergovam- 

o<  mental 

aM>l>cations 


Availabta 
funds 


4/1/91 

3/11/91 

3/20.'91 


4/8/91 


8/3/91 

5/13/91 
5/20/91 


8/10/91 


$1,400,000 

2.000,000 
750.000 


Eabriiatad  ranga  ol 
•iMrds 


Estimated 
«izao( 


$120,000-130.000  I        $125,000 


120,000-140.000 

7oo.ooo-eoo.ooo 


1.500,000         120,000-130,000 


130.000 
750.000 


125.000 


EsSmated 

nunntMr  d. 

avMTds 


11 

15 
1 


12 


Proiact  partod  In 
months 


Up  to  60. 

Up  to  36. 
Up  to  60. 


Up  to  36 


*  Tha  toladion  cntana  for  trwrwig  (undar  laconical  toundneas)  will  tM  ua«d  to  evaiuate  applications  aubmitted  under  this  competition. 


Selection  Criteria 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  under 
the  Early  Education  Program  for 
Children  with  Disabilities.  The 
maximum  score  for  all  the  criteria  is  KX) 
points. 

(a)  Importance.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  addresses 
concerns  in  light  of  the  purposes  of  this 
part. 

(2)  The  Secretary  considers — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed; 

(ii)  The  extent  to  which  the  project  is 
based  on  previous  research  findings 
related  to  the  problem  or  issue; 

(iii)  The  numbers  of  individuals  who 
Kill  benefit;  and 

(iv)  How  the  project  will  address  the 
identified  problem  or  issue. 

(b)  Impact.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  probable 
impact  of  the  proposed  project  in 
meeting  the  needs  of  children  with 
handicaps,  birth  through  age  eight,  and 
their  families. 

(2)  The  Secretary  considers — 
(i)  The  contribution  that  project 

findings  or  products  will  make  to  current 
knowledge  and  practice; 

(ii)  The  methods  used  for 
dissemination  of  project  findings  or 
products  to  appropriate  target 
audiences:  and 


(iii)  The  extent  to  which  findings  or 
products  are  replicable,  if  appropriate, 
(c)  Technical  soundness.  (35  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  project  plan; 

(2)  In  reviewing  applications  under 
this  part,  the  Secretary  considers — 

(i)  The  quality  of  the  design  of  the 
project; 

(li)  The  proposed  sample  or  target 
population,  including  the  numbers  of 
participants  involved  and  methods  that 
will  be  used  by  the  applicant  to  ensure 
that  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition; 

(iii)  The  methods  and  procedures  used 
to  implement  the  design,  including 
instrumentation  and  data  analysis;  and 

(iv)  The  anticipated  outcomes. 

(3)  With  respect  to  training  projects,  in 
apply  the  criterion  in  paragraph 
(c)(2)(iii)  of  this  section,  the  Secretary 
considers — 

(i)  The  curriculum,  course  sequence, 
and  practice  leading  to  specific 
competencies,  and 

(ii)  The  relationship  of  the  project  to 
the  comprehensive  system  of  personnel 
development  plans  required  by  parts  B 
and  H  of  the  Act  and  State  hcensure  or 
certification  standards. 

(4j  In  addition  to  the  criteria  in 
paragraph  (c)(2)  of  this  section,  the 
Secretary,  in  reviewing  outreach 
projects,  also  considers — 


(i)  The  agencies  to  be  served  through 
outreach  activities; 

(ii)  The  current  services,  their 
location,  and  anticipated  impact  of 
outreach  assistance  for  each  of  those 
agencies; 

(iii)  The  model  demonstration  project 
upon  which  the  outreach  project  is 
based,  including  the  effectiveness  of  the 
model  program  with  children,  families, 
or  other  recipients  of  project  services; 
and 

(iv)  The  likelihood  that  the 
demonstration  project  will  be  continued 
and  supported  by  fimds  other  than  those 
available  through  this  part; 

(d)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  Secretary  considers — 
(i)  The  extent  to  which  the 

management  plan  will  ensure  proper 
and  efficient  administration  of  the 
project; 

(ii)  Clarity  in  the  goals  and  objectives 
of  the  project; 

(iii)  The  quality  of  the  activities 
proposed  to  accomplish  the  goals  and 
objectives; 

(iv)  The  adequacy  of  proposed 
timelines  for  accomplishing  those 
activibes;  and 

(v)  Effectiveness  in  the  ways  in  which 
the  applicant  plans  to  use  the  resources 
and  personnel  to  accomplish  the  goals 
and  objectives. 

(e)  Evaluation  plan.  (5  points) 
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(1)  The  Secretary  reviews  eacb 
appHcatiofl  to  detnmine  the  quality  of 
the  plan  for  evaluating  project  pt^. 
objectives,  aad  activities. 

[Z]  The  Secretary  coasiders  the  extent 
to  which  the  saetiaods  of  evakiatkxi  are 
appropriate  and  produce  objective  aad 
quantiiiahle  data. 

(f5  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the 
qualifications  of  the  key  personnel  the 
applicant  plans  to  use. 

(2)  The  Secretary  considers — 

(i)  The  qualifica lions  of  the  pro^t 
director  and  project  coordinator  (if  one 
is  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  proiect  personnel; 


(iii)  The  time  (kat  each  pecaon 
referred  to  in  twyphs  (fK2)  (i)  aw 
(iij  of  this  section  wiM  commit  to  the 
project  and 

(iv)  How  the  apphcant  wriH 
that  personnel  aie  seiected  ior 
employment  without  regard  (d  i 
coior.  natianal  ori^  w^aia.  age.  or 
handicapped  condition. 

(3)  Tiae  Secretary  Hinierirfs 
expeneace  and  traioing  ia  areas  related 
to  project  goals  to  determine 
qualificalians  of  key  perBaanei. 

(g)  Adajoocy  of  retotmxs.  (5  points) 

(1)  Ihe  Secretary  reviews  each 
apphcation  to  determine  adequacy  of 
reaources  aBocated  to  the  profect 

(2)  The  Secretary  conaidiETB  the 
adequacy  of  the  facilities  and  the 
equipment  and  nqsfihes  tiat  the 
applicant  plans  to  use. 


(h)  Budget  aad  coat  effectirenesi.  ^ 

points) 

(1)  The  Secretery  reviews  each 
application  to  detennine  if  the  project 
has  an  adequate  budget. 

\2)  The  Secretary  considers  the  extent 
to  which — 

m  The  bad^et  lot  the  project  is 
adequate  (o  Madertaice  project  activities; 
and 

(ii)  Costs  are  reasonable  in  relation  to 
objectives  of  the  project 

Bigihle  Applicants:  Ptihlic  agencies 
and  nonprolH  private  organrzatjons  may 
apply  for  an  award  under  any  of  the 
priorities.  Profit  making  organizations 
may  apply  for  an  award  nnder  the 
Model  Lnservice  Training  competition. 

Program  Authoritj':  20  U.S.C.  1423. 


Title  of  Program:  Postsecondary  Education  Programs  for  Persons  With  Disabiuties 

CApplicatioo  Notices  for  Fiscal  Year  1991] 


Tine  and  CFDA  No. 


Deadline  tor 
transmittal 

applicaiians 


Career  Placement  Opportunities  for  Students 
witti  DisaMibaa  in  Postsecondary  Pxagrams 
(CFDA  84.0780 


3/12/91 


Deadline  tor 

mtergovam- 

mentd 


Avaiiatie 
funds 


Estiraatad  range  ol 
awards 


5/13^91       $2,351,000 


$100,0t>0-1 10.000 


Eslii'iiatud 
sae  of 
awards 


Estimated 

numt>er  of 


$105,000 


Protect  penod  in 
montns 


22     Up  to  36  months. 


Selection  Criteria 

The  Secretary  uses  the  weighted 
criteria  in  this  section  to  evaluate 
epplications  under  Postsecondary 
Programs  for  Persons  with  Disabilities. 
The  maximum  score  for  all  the  criteria  is 
100  points. 

(aj  Plan  of  operation.  (25  points) 

(1)  The  Secretary  reviews  each 
application  lot  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  Ae 
project 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project 

(iiij  A  dear  descriptioQ  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  such  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  eq^ial  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  fradrtionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groopr, 

(B)Woaiea: 


(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  renews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)t2)  (1)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project  and 

(iv)  The  extent  to  which  the  applicant 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  empkjyment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepreaentett  such  as — 

(A)  Members  of  racdai  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons:  arKl 

(D)  The  elderly. 

(3)  To  determine  the  t^naiifications  of 
a  person,  the  Secretary  oonsiders 
experience  and  training  in  fields  related 


to  the  objectives  of  the  project  as  well 
as  other  information  thai  the  applrcanl 
provides, 

(C)  Budget  aad  cost  effeclneness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  elective. 

(2J  The  Se-cliry  looks  for 
information  that  shows — 

(i)  The  bttd^l  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(d)  Evaluation  plan.  (15  poinUj 
(IJ  The  Secretary  reviews  each 

application  for  informatkin  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.5ea  Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
iniormatiofl  that  shows  methods  tif 
evaluation  that  are  appropriate  for  the 
project  and.  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable 

(e)  Adequacy  of  Resources.  (10  potnU) 
(1)  The  Secretary  reviews  each 

application  for  information  tiiat  shows 
that  the  appbcant  plans  to  devote 
adequate  resources  to  tiae  project 


2272 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  January  22.  1991  /  Notices 


Faderal  RegUtw  /  Vol.  96.  No.  14  /  "Rie&day.  fanoary  28.  Mil  /  Wolkes 


2Z73 


(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  ace  adequate;  and 

(ii)  The  equiplnent  and  supplies  that 
the  applicant  plants  to  use  are  adequate. 

(f)  Continuation  of  program.  (5  points) 
(i)  The  Secretary  reviews  each 

application  for  information  that  shows 
that  the  activities  to  be  supported  are 
likely  to  be  continued  after  Federal 
funding  ends. 

(2)  The  Secretary  looks  for 
information  that  shows  the  likelihood 
that  the  services  provided  under  the 
proposed  program  will  be  continued  by 
the  applicant  following  the  expiration  of 
Federal  funding,  as  measured  by 
evidence  of  financial  and  other 
commitment  of  the  applicant  to  the 
program. 

(g)  Importance.  (10  points) 


(1)  The  Secretary  reviews  each 
application  for  information 
demonstrating  that  the  proposed  project 
is  nationally  important  in  light  of  the 
purposes  of  this  part. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  significance  of  the  problem  or 
issues  to  be  addressed; 

(ii)  The  importance  of  the  proposed 
project  in  increasing  the  understanding 
of  the  problem  or  issue,  and  in 
remediating  or  compensating  for  it; 

(iii)  The  experiences  of  service 
providers  related  to  the  problem  or 
issue;  and 

(iv)  Previous  research  findings  related 
to  the  problem  or  issue. 

(h)  Impact.  (15  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  probable  impact  of  the  proposed 


research  or  demonstration  activities  in 
improving  postsecondary  education  for 
handicapped  individuals,  including — 

(1)  The  contribution  that  the  research 
or  demonstration  findings  or  products 
will  make  to  current  knowledge  or 
practice;  and 

(2)  The  extent  to  which  findings  and 
products  will  be  disseminated  to,  and 
used  for  the  benefit  of,  appropriate 
target  groups. 

Eligible  Applicants:  State  educational 
agencies,  institutions  of  higher 
education,  junior  and  community 
colleges,  vocational  and  technical 
institutes,  and  other  nonprofit 
educational  agencies  are  eligible  to 
apply  for  an  award. 

Program  Authority:  20  U.S.C.  1424a. 


Title  of  Program:  Programs  for  Children  With  Severe  Disabilities 

[Application  Notices  for  Fiscal  Year  1991] 


Title  arKl  CFOA  No 

Deadline  lor 
transmittal 

of 
applications 

■ 
Deadline  lor 
intergovern- 
mental 

Available 
lunds 

Estimated  range  of 
awards 

Estimated 
size  of 
awards 

Estimated 

number  of 

awards 

Protect  penod  in 
months 

Innovations  lor  Educating  CNIdren  with  Severe 

D«aMiliet  f\  General   Education   Settings 

(CFDA  Na  M  0660). 
SyfTipo»wrT>— Ontdren  and  Youth  with  Severe 

OwabMes:  Effective  Connrxjnicaticin  (CFDA 

84.0668). 
Utilization  of  Best  Educatior^  Practices  lor 

Stiirlents   wrtfi    Severe    Dtsabthties    (CFDA 

e4  0e6U) 

3/22/91 
3/22/91 
3/15/91 

5/24/91 
5/24/91 
5/17/91 

$796,000 

60,000 

513.000 

$120,000-140.000 

60,000 

115.000-135,000 

$133,000 

60,000 

128,000 

6 

1 

4 
, 

Up  to  36. 
Up  to  16. 
Up  to  36 

ftote-  /Applications  submitted  under  84  oeSD  wiH  tie  evaluated  jnder  the  selection  cntena  tor  "Research". 

Appiicationa  aubrrwted  under  84.086B  and  84.086U  will  be  evaluated  under  the  selection  cntena  lor   Demonstration  and  Training." 


Selection  Criteria  for  Research  Projects 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
research  project  under  the  Program  for 
Children  with  Severe  Disabilities.  The 
maximum  score  for  all  criteria  is  100 
points. 

(a)  Importance  and  expected  impact 
of  the  project.  (20  points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  will  develop  new 
knowledge  in  understanding  and 
effectively  meeting  the  needs  of  severely 
handicapped  children  and  youth, 
including  the  extent  to  which — 

(1)  The  programmatic  research  areas 
proposed  by  the  applicant  represent 
critical  areas  of  investigation,  or 
problems  whose  solution  would  have 
greatest  impact  on  improving  services  to 
severely  handicapped  children  and 
youth:  and 

(2)  The  specific  questions  to  be 
addressed  in  the  project  are  likely  to 
generate  knowledge  needed  for  bringing 


about  a  major  change  in  understanding 
of  the  topical  area. 

(b)  Technical  soundness  of  the 
project.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  research  plan, 
including — 

(i)  The  design; 
(ii)  The  proposed  sample; 
(iii)  Instrumentation;  and 
(iv)  Data  analysis  procedures. 

(2)  The  Secretary  also  reviews  each 
application  for  the  relevance  of  its 
proposed  training  efforts,  including 

(i)  Strategies  for  provision  of  training; 
and 

(ii)  Relationships  between  the 
applicant,  other  organizations  or 
agencies  providing  training  in 
coordination  with  the  applicant,  and 
trainees  receiving  training  from  the 
applicant. 

(c)  Plan  of  operation.  (15  points) 
The  Secretary  reviews  each 

application  to  determine  the  quality  of 


the  plan  of  operation  for  the  project, 
including — 

(1)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

.  (2)  How  the  objectives  of  the  project 
relate  to  the  purpose  of  the  program; 

(3)  The  quality  of  the  apphcant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(4)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(d)  Quality  of  key  personnel.  (20 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  or  principal  investigator; 
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(ii)  The  qaaRficatiaoB  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  conditioa 

{2)  To  dhetermiiw  personnel 
qualifications  under  paragraphs  (d)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

[])  Experience  and  Iraining  in 
conducting,  documenting,  and  applying 
research  pertaining  to  severely 
handicapped  children  and  youth; 

[ii]  Awareness  of  relevant  researt:h 
findings  and  demonstration  project 
results  pertaining  to  other  handicapped 
children  and  youth  and  the  potential  £or 
use  of  the  findings  and  results  with 
severely  handicapped  children  and 
youth;  and 

(iii)  Experience  in  communicating 
research  findings  to  service  providers  of 
severely  handicapped  children  and 
youth  and  in  assisting  these  providers 
with  effective  application  of  the 
findings. 

(e)  Budget  and  cost-effectiveness.  (10 
points) 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  bodget  is  adequate  to  support 
die  project  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectires  of  the  project. 

(f)  Evaluation  pian.  (10  points) 
The  Secretary  reviews  each 

application  to  determine  the  quality  of 
the  evaluation  plan  for  the  project, 
including  Ae  extent  to  which  the 
applicant's  methods  of  evaluation — 
(1]  Are  appropriate  to  the  project;  and 
(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
qoantifiable.  (Croaa-reference:  See  34 
CFR  75.590.  Evaluation  by  the  ^antee.) 

(g)  Adequacy  of  resources.  {5  points) 
The  Secretary  reviews  each 

application  to  determine  the  adequacy 
of  tlie  resources  that  the  applicant  plans 
to  devote  to  the  project  inicluding 
facilities,  equipment  and  suppliea. 
(h    tiesemination  plan.  [S  ^o'mXs) 
The  Secretary  reviewa  each 
application  to  detennine  the  quality  of 
the  disseminaticHi  plan  for  the  project 
indnding  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  aiui  efficient 
dissemination  of  pro)ect  information 


witkin  ^  Stale  in  whidi  the  project  i«  . 
located  and  throughout  tfae  Nation:  and 
[1]  Provides  a  clear  description  of  the 
content  intended  audiences,  and 
tnnelines  for  prodnction  of  aD  project 
documents  and  other  products  that  tl»e 
applicant  will  disseminate. 

Selection  Cdteria  for  DemonstratioD  and 
Training  Projects 

TTie  Secretary  uses  the  following 
criteria  under  the  Programs  for  Children 
with  Severe  Disabilities  to  eraluate  an 
application  for  a  demonstration  project 
and  a  training  project. 

(aj  Extent  of  need  and  expected 
impact  of  the  project.  (25  points] 

The  Secretary  reviews  each 
application  to  detennine  the  extent  to 
which  the  project  is  consistent  with 
national  needs  in  tlie  provision  of 
innovative  services  to  severely 
handicapped  children  and  youth, 
including  consideration  of — 

(1)  The  seeds  addressed  by  the 
project; 

(2)  The  impact  and  benefits  to  be 
gained  by  meeting  the  educational  and 
related  service  needs  of  aeverely 
handicapped  children  and  youth  served 
by  the  project  their  parents  and  service 
providers;  and 

(3)  The  national  significance  of  the 
ptx2ject  in  terms  of  potential  benefits  to 
severely  handicapped  children  and 
youth  who  are  not  direcdy  involved  in 
the  project. 

(b)  Plan  of  operation.  (25  points) 
Tike  Secretary  revjews  each 

application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project 
including — 

(1 )  The  quality  of  the  destgo  of  the 
project 

(2)  The  extent  to  whidi  the  (dan  of 
manasement  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(4)  The  quality  of  die  apphcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  v»ho  are  otherwise 
eligible  to  participate  are  selected 
withont  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapped 
cooditioB. 

(c)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  detennine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project  including — 

(i)  The  qualifications  of  the  project 
director, 


(ii]  The  quatificatians  of  eech  of  the 
other  key  personnel  to  be  used  in  the 
project 

(iii)  The  time  that  each  person 
referred  to  in  pan^wpitM  (cJtl)  (i)  and 
{ii)  of  this  section  with  commit  to  the 
project  and 

(iv)  How  the  applicant  as  part  of  its 
nondJacTRninatory  employment 
practices,  will  ensure  thai  its  personnel 
are  selected  for  employmenl  without 
regard  to  race,  cokir,  natioaal  oiigm. 
gender,  age,  or  handicapping  condition. 

(2)  To  tietermine  personnel 
qualifications  under  paragraphs  (c)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i]  Experience  and  training  in  fiekis 
related  to  Ae  objectives  of  fl»e  project; 
and 

(ii]  Any  other  qnalificationfi  that 
pertain  to  the  qaality  of  the  project 

\d)  Budget  and  oost-effectiveneas.  (10 
points) 

The  Secretary  reviews  eech 
application  to  determine  the  extent  to 
which — 

(1]  The  bodget  is  adequate  to  support 
the  project  and 

(2)  Costs  are  reasonable  m  relation  to 
the  objectives  of  the  project. 

(e)  Evaluation  plan.  (IS  points) 
The  Secretary  reviews  each 

appiicatioa  to  detenmne  the  quality  d 
the  evaluation  plan  for  the  project 
including  the  extent  to  which  the 
apphcant's  methods  of  evaluation — 

(1)  Are  appropriate  to  the  project  and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable.  (Cross-reference:  See  34 
CFR  75.590.  Evaluation  by  the  grantee.) 

(f)  Adequacy  of  resources.  (S  points) 
lie  Secretary  reviews  each 

■pphcatitsi  to  detennine  the  adequacy 
of  the  resouroes  that  the  applicant  plans 
to  devote  to  the  project  Including 
facilities,  equipment  and  suppljea. 

(g)  Dissemination  plan.  (5  points) 
The  Secretary  reviews  each 

application  to  determine  the  quality  of 
the  dissemination  plan  for  the  project 
including  the  extent  to  which  the 
applicant's  plan — 

(1)  Ensures  proper  and  efficient 
disseminatiao  of  project  information 
within  the  State  in  which  the  project  is 
located  aiui  throughout  the  Nation:  and 

(2.)  Adequately  includes  the  content 
intended  audiences,  and  timeliness  far 
production  of  all  project  documents  and 
other  products  which  the  apphcant  will 
disseminate. 

Eligible  Applicants:  Any  public  or 
private,  profit  or  nonprofit  organization 
or  institution  may  apply  for  a  grant 
under  this  progam. 

PragnB  AatlMrity:  20  \i.^JL.  1424. 
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Title  Of  Program:  Secondary  Education  and  Transitional  Services  for  Youth  With  Disabilities  Program 

[App<icat«n  Notic«s  for  Fiscal  Year  1991  ] 


^        Title  and  CFDA  No 

Deadline  for 
transnvttai 

of 
applicatKxis 

Deadline  for 

iniergoverrv 

mental 

revtew 

Available 
funds 

Estimated  range  of       ^l!L™'f* 

awards                          ? 
BWBius                 awards 

1 

Estimated 

number  of 

awards 

Protect  penod  in 
months 

Damonstratioo  Protects  to  kjeotify  arxl  Teacti 

SUIa     NacMsary     for     Sotf-Oetermiriatwn 

(CFDA  84.1S6K) 
Research  Protects  on  the  Transitioo  of  Special 

Popu»ations  to  Integrated  PostsecofiUary  En- 

womTMnts  (CFDA  84  156P) 
Muiti-Ostncl  Outreach  (CFDA  S4  1S80) 

3/12/91 
3/28/91 
3/12/91 

5/13/91 
5/31/91 
5/13/91 

$712,000 

690.000 
796,000 

$113,000-123.000 
110.000-120,000. 
109,000-119.000 

$119,200 
115.000 
114.000 

6 
6 

7 

Up  to  36  months 
Up  to  36  months 
Up  to  36  months 

Selection  Criteria 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 
research  projects  under  the  Secondary 
Education  and  Transitional  Services  for 
Youth  with  Disabilities  Program.  The 
maxinmm  score  for  all  of  the  criteria  is 
100  points. 

(a)  Plan  of  operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quahty  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project: 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  of  eligible  project  participants 
who  are  members  of  groups  that  have 
been  traditionally  underrepresented. 
such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quahty  of  key  personnel.  (10) 
points 

(1)  The  Secretary  reviews  each 
appUcation  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  {if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  the  applicant  plans 
to  use  on  the  project. 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i;  and 


(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented.  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information,  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  Budget  of  the  project  is  adequate  to 
support  the  project  activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project  (See  34  CFR  75.590.  Evaluation 
by  the  grantee) 

(2)  The  Secretary  looks  for 
information  that  shows  methqds  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 


(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information 
demonstrating  that  the  proposed  project 
addresses  national  concerns  in  light  of 
the  purposes  of  this  part. 

(2)  The  Secretary  looks  for  * 
information  that  shows — 

(i)  The  significance  of  the  problem  or 
issue  to  be  addressed; 

(ii)  The  importance  of  the  proposed 
project  in  increasing  the  understanding 
of  the  problem  or  issue; 

(iii)  The  experiences  of  service 
providers  related  to  the  problem  or 
issue;  and 

(iv)  Previous  research  findings  related 
to  the  problem  or  issue. 

(g)  Impact.  (10  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  probable  impact  of  the  proposed 
model  in  educating  handicapped  youth, 
including 

(1)  The  contribution  that  the  project 
findings  or  products  will  make  to  current 
knowledge  or  practice;  and 

(2)  The  extent  to  which  findings  and 
products  will  be  disseminated  to,  and 
used  for  the  benefit  of.  appropriate 
target  groups. 

(h)  Technical  soundness.  (40  points) 

The  Secretary  reviews  each 
application  for  information 
demonstrating  the  technical  soundness 
of  the  research  or  evaluation  plan, 
including — 

(1)  The  design  (10  points); 

(2)  The  proposed  sample  (10  points); 

(3)  Instrumentation  (10  points):  and 

(4)  Data  analysis  procedures  (10 
points). 

Eligible  Applicants:  Institutions  of 
higher  education,  State  Educational 
agencies,  local  educational  agencies  and 
other  public  and  private  nonprofit 
institutions  or  agencies  (including  the 
State  job  training  coordinating  councils 
and  service  delivery  area  administrative 
entities  established  under  the  Job 
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Training  Partnership  Act  (26  U.S.C.  1501 
etseq.]]. 
Program  Authority:  20  U.S.C.  1425 

Selection  Criteria 

The  Secretary  uses  the  criteria  in  this 
section  to  evaluate  applications  for 
model  projects  under  the  Secondary 
Education  and  Transitional  Services  for 
Youth  with  Disabihties  Program.  The 
maximum  score  for  all  of  the  criteria  is 
100  points. 

(a)  Plan  of  operation. 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  for  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used; 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)(i)  and  (ii) 
of  this  section  will  commit  to  the  project; 
and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 


(C)  Handicapped  persons:  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training,  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objecbves  of  the  project. 

(d)  Evaluation  plan.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quaUty  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590.  Evaluation 
by  the  grantee) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (5  points) 

(1)  The  Secretary  reviews  each 
application  for  iiiformation  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(!)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  suppUes  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Importance.  (10  points) 
The  Secretary  reviews  each 

application  for  information  that  shows — 

(1)  The  service  delivery  problem 
addressed  by  the  proposeti  project  is  of 
concern  to  others  in  the  Nation,  and; 

(2)  The  importance  of  the  project  in 
solving  the  problem. 

(g)  Impact.  (10  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  probable  impact  of  the  proposed 
model  in  educating  handicapped  youth, 
including — 

(1)  The  contribution  that  the  project 
findings  or  products  will  make  to  current 
knowledge  or  practice;  and 

(2)  The  extent  to  which  findings  and 
products  will  be  disseminated  to.  and 
used  for  the  benefit  of.  appropriate 
target  groups. 

(h)  Innovativeness.  (10  points) 
(1)  The  Secretary  reviews  each 
application  for  information  that  shows 


the  innovativeness  of  the  proposed 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  a  conceptual 
framework  that — 

(i)  Is  founded  on  previous  theory  and 
research;  and 

(ii)  Provides  a  basis  for  the  unique 
strategies  and  approaches  to  be 
incorporated  into  the  model. 

(i)  Technical  soundness.  (25  points) 

The  secretary  reviews  each 
application  for  information 
demonstrating  the  technical  soundness 
of  the  plan  for  the  development, 
implementation,  and  evaluation  of  the 
model  with  respect  to  such  matters  as — 

(1)  The  population  to  be  served; 

(2)  The  model  planning  process; 

(3)  Recordkeeping  systems; 

(4)  Coordination  with  other  service 
providers; 

(5)  The  identification  and  assessment 
of  students: 

(6)  Interventions  to  be  used,  including 
proposed  curricula; 

(7)  Individualized  educational 
program  planning:  and 

(8)  Parent  and  family  participation. 
Eligible  Applicants:  Institutions  of 

higher  education.  State  educational 
agencies,  local  educational  agencies  and 
other  public  and  private  nonprofit 
institutions  or  agencies  (including  the 
State  job  training  coordinating  councils 
and  service  delivery  area  administrative 
entities  estabUshed  under  the  job 
Training  Partnership  Act  (29  U.S.C.  1501 
et  seq.)]. 
Program  Authority:  20  US  C  1425 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Re\new  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Elxecutive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen  federalism 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  hst 
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published  in  the  Fodsral  Register  on 
September  17, 199a  pages  38210  and 
38211. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  Stale  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address;  The  Secretary.  E.0. 12372— 
CFDA#     .  U.S.  Department  of 
Education,  room  4iai,  400  Maryland 
Avenue.  SW,  Washington.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  this  address  is  not  the 
same  address  as  the  one  to  which  the 
applicant  submits  its  completed 
application.  DO  NOT  SEND 
APPIiCATlONS  TO  THE  ABOVE 
ADDRESS. 

Instiuctioas  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA*    ),  Washington.  DC  20202- 
4725,  or,  (2)  hand  deliver  the  original 
and  two  copies  of  the  application  by 
4:30  p.m.  (Washington.  DC  time)  on  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention;  (CFDA#    ).  room  #3633, 
Regional  Office  Building  »3,  7th  and  D 
Street.  SW..  Washington,  DC  20202. 

(b)  An  applicant  must  show  one  of  the 
following  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  appUcation  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  post  mark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


Notes:  (1)  The  U.&  Postal  Service 
does  not  uniformly  provide  dated 
postmark.  Before  relying  on  this  method, 
an  apphcant  should  check  with  its  local 
post  office. 

(2)  An  applicant  wishing  to  know  its 
application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped,  self-addressed 
postcard  containing  the  CFDA  number 
and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  the 
competition  under  which  the  application 
is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  material  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  "Hie 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  Instructions. 

Part  II:  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424A)  and  Instructions. 

Part  III:  AppUcation  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden 

Assurances — Non-construction 
Programs  (Standard  Form  424B). 
Certification  regarding  Lobbying; 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  Form  80- 
0013)  and  instructions. 

Certifications  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions.  (Note:  ED  Form  GCS-009  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  combined  certification  form. 
However,  the  application  form,  the 
assurances,  and  the  certification  form 
must  each  have  an  original  signature.  No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 

FOR  FURTHEII INNMMATION  CONTACT: 
loseph  Clair.  Division  of  Educational 
Services.  Office  of  Special  Education 


Programs.  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.  (Switzer 
Building,  room  4620-2644),  Washington, 
DC  20202.  Telephone:  (202)  732-4503. 

Dated:  January  14, 1991. 
RolMri  R.  Davila, 

Assistant  Secretary,  Off  ice  of  Special 
Education  and  Rehabilitative  Services. 

Potential  applicants  frequently  direct 
questions  to  officials  of  the  Department 
regarding  application  notices  and 
programmatic  and  administrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most  commonly 
asked  questions.  In  general  these 
questions  and  answers  are  applicable  to 
all  direct  grant  competitions  covered  by 
this  application  package. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  circumstances. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  How  many  copies  of  the 
apphcaUon  should  I  submit  and  must 
they  be  bound? 

A.  Current  Government-wide  policy  is 
that  only  an  original  and  two  copies 
need  be  submitted.  The  binding  of 
applications  is  optional.  At  least  one 
copy  should  be  left  unbound  to  facilitate 
any  necessary  reproduction.  Applicants 
should  not  use  foldouts.  photographs,  or 
other  materials  that  are  hard-to- 
duplicate. 

Q.  We  just  missed  the  deadline  for  the 
XXX  competition.  May  we  submit  under 
another  competition? 

A.  Yes,  but  it  may  not  be  worth  the 
postage.  A  properly  prepared 
application  should  meet  the 
specifications  of  the  competition  to 
which  it  is  submitted. 

Q.  I'm  not  sure  which  competition  is 
most  appropriate.  What  should  I  do? 

A.  We  are  happy  to  discuss  the 
questions  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  Will  you  help  us  prepare  our 
apphcation? 

A.  We  are  happy  to  provide  general 
program  information.  Clearly,  it  would 
not  be  appropriate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  application 
requirements,  evaluation  criteria,  and 
the  priorities.  Applicants  should 
understand  that  this  previous  contact  is 
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not  required,  not  does  it  guarantee  the 
success  of  an  application. 

Q.  When  will  I  find  out  if  I'm  going  to 
be  funded? 

A.  You  can  expect  to  receive 
notification  within  3  to  4  months  of  the 
application  closing  date,  depending  on 
'.he  number  of  applications  received  and 
the  number  of  competitions  with  closing 
dates  at  about  the  same  time. 

Q.  Once  my  application  has  been 
reviewed  by  the  review  panel,  can  you 
tell  me  the  outcome? 

A.  No.  Every  year  we  are  called  by  a 
number  of  applicants  who  have 
legitimate  reasons  for  needing  to  know 
the  outcome  of  the  review  prior  to 
official  notification.  Some  applicants 
need  to  make  job  decisions,  some  need 
to  notify  a  local  school  district,  etc. 
Regardless  of  the  reason,  because  final 
funding  decisions  have  not  been  made 
at  that  point,  we  cannot  share 
information  about  the  review  with 
anyone. 

Q.  How  long  should  an  application 
be? 

A.  The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 
Narrative  to  no  more  than  30  pages, 
double-spaced,  typed  pages  (on  one  side 
only).  alUiough  the  Secretary  will 
consider  applications  of  greater  length. 
Your  application  should  provide  enough 
information  to  allow  the  review  panel  to 
evaluate  the  significance  of  the  project 
against  the  criteria  of  the  competition.  It 
is  helpful  to  include  in  the  appendices 
such  information  as:  (1)  Staff 
qualifications.  These  should  be  brief. 
They  should  include  the  person's  tide 
and  role  in  the  proposed  project  and 
contain  only  information  relevant  to  the 
proposed  project.  Qualifications  of 
consultants  and  advisory  council 
members  should  be  provided  and  be 
similarly  brief 

(2)  Assurance  of  participation  of  an 
agency  other  than  the  applicant  if  such 
participation  is  critical  to  the  project, 
including  copies  of  evaluation 
instruments  proposed  to  be  used  in  the 
project  in  instances  where  such 
instruments  are  not  in  general  use. 

Q.  How  can  I  be  sure  that  my 
application  is  assigned  to  the  correct 
competition? 

A.  Applicants  should  clearly  indicate 
in  Block  6a,  6b,  and  7  of  the  face  page  of 
their  application  (Standard  form  424)  the 
CFDA  number  of  the  program  priority 
(e.g..  84.023X)  representing  the 
competition  in  which  the  application 
should  be  considered.  If  this  information 
is  not  provided,  your  application  may 
inadvertently  be  assigned  and  reviewed 


under  a  different  competition  from  the 
one  you  intended. 

Q.  Will  my  application  be  returned  if  I 
am  not  funded? 

A.  We  no  longer  return  original  copies 
of  unsuccessful  applications.  Thus, 
applicants  should  retain  at  least  one 
copy  of  the  application.  Copies  of 
reviewer  comments  will  be  mailed  to 
applicants  who  are  not  successful. 

Q.  How  should  my  application  be 
organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  of  the  regulations  pertaining  to 
the  specific  program  competition  for 
which  the  application  is  prepared.  In 
each  instance,  a  table  of  contents  and  a 
one-page  abstract  summarizing  the 
objectives,  activities,  project 
participants,  and  expected  outcomes  of 
the  proposed  project  should  precede  the 
application  narrative.  mSl^ 

Q.  Is  travel  allowed  under  these     *WiP 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed  (i.e.  travel  for  data 
collection,  etc.).  Because  we  may 
request  the  principal  investigator  or 
director  of  hmded  projects  to  attend  an 
annual  meeting,  you  may  also  wrish  to 
include  a  trip  to  Washington,  DC  in  the 
travel  budget  Travel  to  conferences  is 
sometimes  allowed  when  it  is  for 
purposes  of  dissemination. 

Q.  If  my  application  receives  a  high 
score  from  the  reviewer  does  that  mean 
that  I  will  receive  funding? 

A.  No.  It  is  often  the  case  that  the 
number  of  applications  scored  highly  by 
or  approved  by  the  reviewers  exceeds 
the  dollars  available  for  funding  projects 
under  a  particular  competition.  The 
order  of  selection,  which  is  based  on  the 
scores  of  the  applications  and  other 
relevant  factors,  determines  the 
applications  that  can  be  funded. 
Q.  What  happens  during  negotiations? 
A.  During  negotiations  technical  and 
budget  issues  may  be  raised.  These  are 
issues  that  have  been  identified  during 
panel  and  staff  review  and  require 
clarification.  Sometimes  issues  are 
stated  as  "conditions."  These  are  issues 
that  have  been  identified  as  so  critical 
that  the  award  cannot  be  made  unless 
those  conditions  are  met.  Questions  may 
also  be  raised  about  the  proposed 
budget.  Generally,  these  issues  are 
raised  because  there  is  inadequate 
justification  or  explanation  of  a 
particular  budget  item,  or  because  the 
budget  item  seems  unimportant  to  the 
successful  completion  of  the  project.  If 
you  are  asked  to  make  changes  that  you 


feel  could  seriously  affect  the  project's 
success,  you  may  provide  reasons  for 
not  making  the  changes  or  provide 
alternative  suggestions.  Similarly,  if 
proposed  budget  reductions  will,  in  your 
opinion,  seriously  affect  the  project 
activities,  you  may  explain  why  and 
provide  additional  justification  for  the 
proposed  expenses.  An  award  cannot  ^-^ 
made  until  all  negotiation  issues  have 
been  resolved. 

Q.  If  my  application  is  successful  can  I 
assume  I  will  get  the  estimated/ 
projected  budget  amounts  in  subsequent 
years? 

A.  No.  The  estimate  for  subsequent 
year  project  costs  is  helpful  to  us  for 
planning  purposes  but  it  in  no  way 
represents  a  commitment  for  a 
particular  level  of  fimding  in  subsequent 
years.  Grantees  having  a  multi-year 
project  will  be  asked  to  submit  a 
continuation  application  and  a  detailed 
budget  request  prior  to  each  year  of  the 
project. 

Q.  What  is  a  cooperative  agreement 
and  how  does  it  differ  from  a  grant?  ^ 

A.  A  cooperative  agreement  is  similar 
to  a  grant  in  that  its  principal  purpose  is 
to  provide  assistance  for  a  public 
purpose  of  support  or  stimulation  as 
authorized  by  a  Federal  statute.  A 
cooperative  agreement  differs  from  a 
grant  because  of  a  substantial 
involvement  anticipated  between  the 
executive  agency  (in  this  case  the 
Department  of  Education)  and  the 
recipient  during  the  performance  of  the 
contemplated  activity. 

Q.  Is  the  procedure  for  applying  for  a 
cooperative  agreement  different  from 
the  procedure  for  applying  for  a  grant? 

A.  No.  If  the  Department  of  Education 
determines  that  a  given  award  should  be 
made  by  cooperative  agreement  rather 
than  a  grant,  the  apphcant  will  be 
advised  at  the  time  of  negotiation  of  any 
special  procedures  that  must  be 
followed. 

Q.  How  do  I  provide  an  assurance? 

A.  Simply  state  in  writing  that  you  are 
meeting  a  prescribed  requirement. 

Q.  Where  can  copies  of  the  Federal 
Register,  program  regulations  and 
Federal  statues  be  obtained? 

A.  Copies  of  these  materials  can 
usually  be  found  at  your  local  library.  If 
not,  they  can  be  obtained  from  the 
Government  Printing  Office  by  writing 
to:  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402  Telephone:  (202) 
783-3238. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  ap)plicant.«  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  fiven  an  opportunity  to  review  the  applicant's  submission 

Item:  Entrv 


Item: 
1 
2 


Entrv: 


6. 


10 


11. 


Self  explanatory 


Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organirational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  a.nd  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided; 

—  "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  affected 
(eg,  State,  counties,  cities) 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  DistricUs)  affected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  or./y  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  shov* 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  1 5. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process.  | 

17.  This  question  applies  to  the  apphcant  orgim- 
zation,  not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofTicial  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs  \n  pre 
paring  the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity  Sections 
A.B.C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments  In  the  latter  case, 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mui 
tiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b) 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used,  the  Hr^t 
page  should  provide  the  summary  totals  by  programs 

Lines  1-4.  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  fd)  blank 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (0,  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1-4,  Columns  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  andiO. 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d)  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f)  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class  '* 
categories 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column 

Line  6j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
m  Section  A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a),  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in  kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f),  Section  A 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year 

Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A  A 
breakdown  by  function  or  activity  is  not  necessary  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e)  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  mav 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  t>-pe  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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PART  ni— PROGRAM  NARRATIVE 

Notice:  Raportiiig  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  42  hours  (for  new  applications)  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
burden,  to  the  U.S.  Department  of 
Education,  Information  Management 
and  Compliance  Division.  Washington. 
DC  20202-4661:  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  182£W)Q2a, 
Washington,  DC  20503. 

A.  New  Grants 

Prepare  the  program  narrative 
statement  in  accordance  with  the 
following  instructions  for  all  new  grants 
programs  and  all  new  functions  or 
activities  for  which  support  is  being 
requested. 

Note  that  the  program  narrative 
should  encompass  each  program  and 
each  function  or  activity  for  which  funds 
are  being  requested.  Relevant  selection 
criteria  (included  in  this  package)  should 
be  carefully  examined  for  criteria  upon 
which  evaluation  of  an  application  will 
be  made  and  the  program  narrative  must 
respond  to  such  criteria  under  the 
related  headings  below.  The  Program 
narrative  should  begin  with  an  overview 
statement  (Abstract)  of  the  major  points 
covered  below.  Note  also  that  in  the 
Education  of  the  Handicapped 
Amendments  of  1990,  Congress  directed 
the  Secretary,  where  appropriate  to 
require  applicants  to  address  the  needs 
of  infants,  toddlers,  children  and  youth 
with  disabilities  from  minority 
backgrounds. 

1.  Objectives  and  Need  for  this 
Assistance 

Describe  the  problem  and 
demonstrate  the  need  for  assistance  and 
state  the  principal  and  subordinate 
objectives  of  the  project.  Supporting 
documentation  or  other  testimonies  from 


concerned  interests  other  that  the 
applicant  may  be  used. 

Any  relevant  data  based  on  planning 
studies  should  be  included  or  footnoted. 
Projects  involving  Demnnstration/ 
Services  activities  should  present 
available  data,  or  estimates  fur  need  in 
terms  of  number  of  handicapped 
children  (by  type  of  handicap  and  type 
of  service)  in  the  geographic  area 
involved. 

Projects  involving  Training  should 
present  available  data,  or  estimates,  for 
need  in  terms  of  number  of  personnel  by 
position  type  (eg,  teachers,  teacher- 
aides)  by  type  of  handicap  to  be  served. 

2.  Results  or  Benefits  Expected 
Identify  results  and  benefits  to  be 

derived.  Projects  involved  in  training 
activities  should  indicate  the  number  of 
personnel  to  be  trained  Projects 
involved  in  demonstration/service 
activities  mu.st  provide  research  or  other 
evidence  thdl  indicate  that  the  proposed 
research  or  other  evidence  that  indicate 
that  the  proposed  activities  will  be 
effective 

3.  Approach 

a.  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished  for 
each  grant  program,  function  or  activity 
provided  in  the  budget.  Cite  factors 
which  might  accelerate  or  decelerate  the 
work  and  your  reason  for  taking  this 
approach  as  opposed  to  others. 

For  example,  an  application  for 
demonstration/service  programs  should 
describe  the  planned  educational 
curriculum;  the  types  of  attainable 
accomplishments  set  for  the  children 
served;  supplementary  services 
including  parent  education;  and  the 
composition  and  responsibilities  of  an 
advisory  council. 

An  application  for  training  program 
should  describe  the  substantive  content 
and  organization  of  the  training 
program,  including  the  roles  or  positions 
for  which  students  are  prepared,  the 
tasks  associated  with  such  roles,  the 
competencies  that  must  be  acquired;  the 
program  staffing;  and  the  practicum 
facilities  including  their  use  by  students, 
accessibility  to  students  and  their 
staffing. 


b.  Provide  for  each  grant  program, 
function  or  activity,  quantitative 
projections  of  the  accomplishments  to 
be  achieved. 

An  application  for  demonstrations/ 
service  programs  should  project  the 
number  of  children  to  receive 
demonstration/ services  by  type  of 
handicapping  conditions,  and  number  of 
persons  to  receive  inservice  training. 

Training  programs  should  project  the 
number  of  students  to  be  trained  by  type 
of  handicapping  condition. 

For  non-demonstration/service  and 
non-training  activities  of  all  programs, 
plarmed  activities  should  be  listed  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

c.  Identify  the  kinds  of  data  to  be 
collected  and  maintained  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  successes  of  the  project.  For 
demonstration/service  child  centered 
objectives  set  for  project  participants. 

For  all  activities,  explain  the 
methodology  that  will  be  used  to 
evaluate  project  accomplishments. 

d.  Describe,  where  appropriate,  how 
the  project  will  address,  in  whole  or  in 
part  the  needs  of  infants,  toddlers, 
children  and  youth  with  disabilities  from 
minority  backgrounds. 

e.  List  organizations,  cooperators, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution.  Especially  for 
demonstration/service  activities, 
describe  the  liaison  with  community  or 
State  organizations  as  it  affects  project 
planning  and  accomplishments. 

f.  Present  biographical  sketch  of  the 
project  director  with  following 
information:  name,  address,  telephone 
number,  background,  and  other 
qualifying  experience  for  the  project. 
Also,  list  names,  training  and 
background  for  other  key  personnel 
engaged  in  the  project. 

Note:  The  application  narrative  should  not 
exceed  30  double-spaced  typed  pages  [on  one 
side  only). 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  have  questions, 
please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances  If  such  is  the  case,  you  will  be  notLTied. 

As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  propier  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S  C.  §§  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C  F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U  S  C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U  S.C.  §  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
USC§§  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P  L  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  if) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  ahusc  or 
alcoholism,  (g)  §§  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U  SC  290  dd  3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U  S  C  § 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made, 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P  L  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5U  SC  §§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C  §§  276a  to  276a- 
7),  the  Copeland  Act  (40  U  SC  §  276c  and  18 
U  SC.  §§  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  S  C  §§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Standard  Fonri  424B      (i-S8l 
Prescribed  tjy  OMB  Circular  A-102 


Authorized  for  Local  Reproduction 


2286 


Federal  Register  /  Vol.  56,  No.  14  /  Tm'-sday,  January  22,  1991  /  Notices 


10  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  iP  L  93^234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andlo  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more 

1 1  Witt  compty  with  environmental  standards  which 
may  be  prescribed  pursuant  to  th«  follovwipg  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  IP  L  91  190)  and  Executive 
Order  (EO)  11514.  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738.  (c)  proeection  of 
wetlands  pursuant  to  EO  11990,  (d)  evaluation  .>f 
flood  haxards  in  floodplains  in  accordance  with  KO 
11988.  (e) assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (J6  US  C  §§  1451  et  seq  ).  (f) 
conformity  of  Federal  actions  to  State  I  Clear  Air) 
Implementation  Plana  under  Section  176*c)  of  the 
Clear  Air  Act  of  1965.  as  amended  (42  C  3  C  S 
7401  et  seq.);  Ig)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL  93-523),  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P  L 
93-205). 

12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use  5S  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  nvers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  4701.  EO  11593  ^identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16  U  SC  469a  1  etseq). 

14  Will  comply  with  P  L  93  348  regarding  the 
protection  of  human  subjects  involved  in  research, 
deveiopoicnt,  and  related  activities  supported  by 
this  award  of  assistance 

15  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1956  (P  L.  89-544,  as  amended,  7  U  S  C 
2131  et  seq  )  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance 

15  Will  comply  with  the  Lead  Based  Paint  Poisoning 
Prevention  Act  f42  U  SC  5§  480!  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures 

17  Wil!  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  .Act  of  1984. 

13  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 


:^AIUR£  O  AUTHO*«a  CERTipy iNG  OFPiCAi 


APPUCAMT  orc>am2a:ion 


TITLE 


DATE  SUBMITTED 
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CERTinCATlONS  REGARDING  LOBBYING;  DEBAJIMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


Applicarts 

his  form 
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Applicants  should  refer  to  the  regulations  cited  t«low  to  determine  the  certification  to  which  they  are  required  to  attest.  Appbc, 
should  also  review  the  instruction*  for  certification  included  in  the  regulations  before  completing  this  form    Signature  ofthisfo 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restr  tioni  on  LobbvingT  a'>d  34  CTR  Part  fc, 
'Government-wide  Debannent  and  Suspension  (Nonprocurement)  and  Govemmcnt-widc  i<«)uiren.ents  for  Dru«-Frw  Workplace 
(Grants) "  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the  Department 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  rtxiuired  by  Section  1 352.  Title  31  of  the  U.S.  Code,  and 
implemcPied  at  34  CFR  Part  82,  for  persons  entenng  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at  34 
CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant  certifies 
that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  tor 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Confess,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  nwking  of  any  Federal  grant,  the  entenng 
into  of  any  ctxipcrative  agruement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreement, 

(b)  If  any  funds  other  than  Federal  appropnated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Vlember  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instruaions; 

Cc)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  a  ward  documents  for  all 
subawards  at  all  tiers  (including  subgrar.ts,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
ail  subreapicnts  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  1 2549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  partiapants  in  pnmary  covered  transactions,  as 
defined  at  34  CFT?  Part  85,  Sections  85.105  and  85  1  lO  - 

A.  Theapplicani  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  volunUniy  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  thi* 
application  been  convicted  of  or  had  a  civil  jud^ent  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obuimng,  attempting  to  obtain,  or  performing 
a  public  (Federal,  Sute,  or  local)  transaction  or  contract  under 
a  public  traitsaction;  violation  of  Federal  or  State  antitrust 
sututes  or  commission  of  emtxzzlement.  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal,  State,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (1  )(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  penod  precedirg  this 
application  had  one  or  more  public  transactions  (Federal,  Siaip, 
or  local)  terminated  for  cause  or  default,  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
sutements  in  this  certificaiion,  he  or  she  shall  att^h  an 
explanation  to  this  applicaoon 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INT)IVIDUALS) 

As  required  bv  the  Drug-Free  Workplace  Act  of  1988.  a.-id 
implemented  at  34  CFKPart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85  605  and  83.610  - 

A.  The  applicant  certifies  thai  it  will  or  will  continiK-  to 
provide  a  drug-free  workplace  by 

(a)  Publishing  a  statement  notifying  crrpiovees  that  the 
unlawful  manufacture,  distnbuuon.  dispensing,  possession,  or 
use  of  a  controlled  sul>sUnce  is  prohibited  in  the  grantee  s 
workplace  and  specifying  the  aaions  that  will  be  Ukr n  against 
employees  for  violation  ot  such  prohibition, 

(b)  Estabbshing  an  on-going  drug-free  awareness  program  to 
inform  employees  about- 

(1)  The  dangers  of  drug  abuse  in  t,he  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workpUcc, 

(3)  Any  available  drug  counseling,  rehabiliution,  and 
employee  assistance  pnjgrams;  and 

(4)  The  peT\alties  that  may  be  imposed  upon  eir.ployees  for 
drug  abuse  violations  occumng  in  the  workplace, 

(c)  Making  it  a  requirement  that  each  employee  to  be  er gaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will- 

(1)  Abide  by  the  terms  of  the  sutement;  and 

(2)  Notify  the  employer  in  wnting  of  his  or  her  conviction  for  a 
violation  of  a  oiminal  drug  sutute  occumng  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction, 

(e)  Notifying  the  agency,  m  wnung,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
convKtJon.  Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director,  Grants  and 
ContractsService,US.Departmentof  Education,  400 
MaryUnd  Avenue,  S.W  (Room  3124.  CSA  Regional  Ofice 
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Building  No.  3).  Washington,  DC  20202-4571    Notice  shall 
include  the  identification  numberis)  of  each  affected  grant. 

(f)  Taking  one  of  the  fbUowmg  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2).  with  respect  to 
any  employee  who  is  so  convicteo- 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabiliuuon  Act  of  1973,  as  amended  or 

(2)  Rcquinng  such  emptoyee  to  participate  satisfactonly  in  a 
d  rug  aouse  assistance  or  rehabilitation  program  approved  tor 
such  purposes  by  a  Federal,  Sute,  or  local  health,  law 
enforcement,  or  other  appropnate  agency; 

(e)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),n)),(c),(d),(e),and(f). 

B   The  grantee  may  insert  in  the  space  provided  below  the 
site<5)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant. 

Place  of  Performance  (Street  address,  aty.  county,  sute.  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Pari  85,  Sections  85.605  and  85.610  - 

A    As  a  condition  of  the  grant,  I  certify  that  I  wiU  not  engage  in 
the  unlawful  manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant,  and 

B    If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  within  ItJcalendardays 
of  the  conviction,  to;  Director,  Grants  and  Contracts  Service, 
U  S  Department  of  Education,  400  Maryland  Avenue,  S.W. 
(Room  31 24,  GSA  Regional  Offk^  Building  No.  3), 
Washington.  DC  20202-4571.  Notice  shall  include  the 
ider.t;hcation  numbcrts)  of  each  affected  grant. 


Check  !_]  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  represcnutive  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAMEOFAPPUCANT 

PR/ AWARD  NIIMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  ANT) TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED8(W»13 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Oruer 
12549,  Debarment  and  Suspension,  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  slated  at  Section  85.1 10. 


Instructions  for  Certification 

1  '^y  signing  and  submitting  this  proposal,  the 
prospectivelower  tier  participnt  is  providing  the 
certification  set  out  l»low. 

2.  The  certification  in  this  clause  is  a  material 
representation  of  fact  upon  which  reliance  was  placed 
VN  hen  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  an  erromxius  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  rr.ay  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide 
immooiate  wnttcn  notice  to  tne person  to  which  this 
proposal  is  submitted  if  at  anv  time  the  prospective 
Iciwer  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4  The  terms  "covered  transaction,"  "debarred," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction,"  "participant,"  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal,"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
sot  out  in  the  Definitions  and  Coverage  sc-.-t;or.s  of 
rules  implementing  Executive  Order  12549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaaion  t>e  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  lovered 
transaction  with  a  person  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntanly 
excluded  from  participation  in  this  covered 
transaction,  uniesf  authorized  by  the  department  or 
agency  with  which  this  transaction  originated. 


6.  The  prospective  lower  tier  paniapant  further 
agrees  by  submitting  this  proposal  that  it  will 
include  the  clause  titled  "(.ertificaiion  Regarding 
Debarment,  Suspension,  Ineligibility,  ana  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely 
upon  a  certification  of  a  prospeaivc  participant  in  a 
lower  tier  covered  transaaion  that  it  is  not 
dct>arred,  suspendtxi,  ineligible,  or  voluntanly 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  rcrtitication  is  erroneous    A 
participant  mav  decide  the  method  and  frequency 
by  which  it  determines  the  eligibihty  of  us 
principals.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonprocurcment  List. 

8.  Nothing  conuined  in  the  foregoing  shall  be 
construed  to  require  establishment  ofa  svstem  of 
records  in  order  to  render  in  good  faith  the 
certification  rcquiaxd  by  this  clause.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordina'ry  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participant  in 
a  covered  transaction  knowingly  enters  ir.to  a  kiwer 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  incligibie,  or  voluntanly 
excluded  from  partiapation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
r<;mcdies,  including  suspension  and/or  debarrr.cm. 


Certification 


(1 )  The  prospective  lower  tier  participant  certifies,  by  submission  of  this  proixisal,  that  neither  it  nor  its 
principals  are  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal  department  or  agcncv' 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  participant  shall  attach  an  explanation  to  this  proposal 


NAMEOFArPLICANT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESLNTATIVE 


PR/AWARD  NUMBER  AND/OR  PRO]E(rr  NAME 


SIGNATURE 


DATE 


ED  80-0014, 9/90  (Replaces  GCS-009  (REV,  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complele  this  form  lo  disclose  lobbying  ni  .t^cs  pu'suint  lo  )l  U  S  C   1352 
(See  reverse  (o»  public  burden  d'lclosure  ) 


A^i^toitii  by  OmI 


I.     Type  ot  ft^etil  Aciion. 


n 


t  contfift 

b  grant 

c  coope'aiive  jgreemeni 

d  lojf> 

e  lojn  guiraniee 

I  loin  ir>iurince 


2.      Stilus  ol  Federil  Adion. 


D 


t    bid.  oHrr  application 
b    miiijl  award 
c    post  award 


4.     Name  and  Address  o(  Reporting  Entity 

D     Prime  D 


ScibavsarJre 

Tier  .  if  fcnoi*n 


Congressional  District,  if  inown 


b       federal  DeparlmenlAgency^ 


8-      Federal  Action  Number.  '/ k/io>vr^ 


\     Report  Type: 


D 


a.  initial  filing 

b   matenal  change 

Fof  MaleriJ  Change  Onljr 

year  quarter 

dale  ot  last  report  


II  Reporting  Entiiy  in  No  4  it  Subawardec,  Enter  Name 
and  Address  ot  Prime: 


Congressional  District,  if  known: 


7.     Federal  Program  Name/Oescriplion: 


CFDA  Number,  if  tppliable 


9       Axiard  Amount,  if  Ji/iov*n; 


m    a    Name  and  Address  ol  Lobbying  Entity 

(//  ind'^tdviii.  fiii  r\ime.  tint  name,  fcl/i 


b   Indinduals  Performing  Services  lincluding  iddre^s  if 

ditlerent  ttom  \o    lOiT 
(liit  name.  /;rjf  ni/ne,  MIH 


Ifich  Ccnli^ij*liof^  S><'»':t'  ^f  LU  K  it  nt<fmr^' 


II.    Amount  ol  Payment  .c^eci  j/  thji  ipplyl: 

%    C  actual         D  pljnnj-d 


17    Form  oi  Payment  u  ^ecl  ai/  ih^l  ipplyl: 
D     a    cash 

D     b    mWind   spec  ^     nalurr  

value     


13.  Type  ol  Payment  (check  ill  (hit  ipply'' 


u 

a 

retainer 

D 

b 

onetime  fee 

D 

c 

commission 

D 

d 

contingeni  fee 

D 

e 

deferred 

C 

f 

ot^ff   specify^ 

14.    Brief  Description  of  Services  Performed  or  to  be  Prrtormed  and  Dalels)  of  Service,  including  officerfsl,  employee<sl. 
or  Memberlsl  contacted,  for  Payment  Indicated  m  Item  1 1. 


iAl'ich  Co/ilinu^f.pn  S^fgfi^J  S^-tU'A  ^  necetijrf} 


IS.   Continuation  Sheclli)  SF-LUA  altacf<ed: 


D  Ves 


D  No 


ln«ort^l«f>  i«qw««l«d  lN«wft>  ttv*  torm  .1  MiiKoru«a  ^  Mi*  1 1  U  h  C 
M<l«nlisj  rKt  AvkMWt  W  kotobrmg  Mliol^i  n  <  nutans  f*pr«««nutfan 
gd  Ik  I  tipoM  iA*<h  fwtttnt*  w«  puc*d  ttr  th«  ii««  *bov«  wHcn  ihit 
l>««uct.a««  wM  Mud*  or  ««l«r*4  tffto  TKt  aiiclotMn  n  f«qutf«d  purwaot  «a 
II  UVC  IHI  r>in  m*on»1M»  ««  te  r«pa^«d  I*  lh«  Cart^Mt  m^iw 
■rwMrff  ard  wfl  k*  AvMlAMf  l«r  pxfclK  «>«^*clian  Arr  P"*on  «*i«  l«ifi  u 
kit  Ow  naina  fc<tp»MW  *rf  k»  mtint  M  t  <nd  H«''*r  d  "M  In*  *>•< 
lu  000  and  nea  man  Our  |IOO  000  l«  Mch  Mich  Mura 


Signature: 
Print  Name: 
Title:   


Telephone  No.: 


Dale: 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLU  DISaOSURE  OF  LOBBYING  ACTIvmES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.5^c. 
section  1352.  TTie  filing  of  a  fomi  Is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  tor 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  fomn  is  inadequate.  Complete  all  items  tnat 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Ottice  ot 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and'or  has  been  secured  to  influen'-e  the 
outcome  of  a  covered  Federal  action. 


2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  follosvup  report  caused  by  a  material  change  to  the 
irfonnation  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  ol  tne  lasi 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  hill  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  Dsmct,  .f 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  b«?.  a  pnme 
or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  pnme  is  i^e  ist  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  gt^  btaie  and 
zip  code  of  the  prime  Federal  recipient.  Include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizaional 
level  below  agency  name,  if  known.  For  example,  Department  of  Transportation,  United  States  Coast  Guard 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (aOA)  number  for  grants,  cooperative  agreements,  loans,  and  io«n 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Feaeral  action  identified  in  iter-,  1  (eg. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number  the  fO"^[2^'' 
grant,  or  loan  award  number;  the  application  proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agencv,  enter  the 
Federal  amount  of  the  awardloan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a) Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  iobbymg  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 
(b)Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  fror-i  '0  (a> 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  ertiTy  (tem  -i)  lo  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  urecK 
all  boxes  that  apply.  If  this  is  a  material  change  report,  enter  the  cumulative  amount  of  payment  made  or  p.anned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  ail  boxes  that  apply.  If  payment  is  made  through  an  m-kind  contnbution, 
specify  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  dafe(s)  of  any  services  rendered.  Include  all  preparatory  and  related  actrnty.  not  ]ust  time  |PC"«  '^^ 
actual  contact  with  Federal  officials.  Identify  the  Federal  official(s)  or  employee(s)  contacted  or  the  of^.cer^s), 
employee(s),  or  Memberts)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  official  shall  sign  and  date  the  form,  print  his-lier  name,  titie,  and  telephone  number. 


Public  reporting  burden  for  this  collection  of  informaoon  ii  estimated  to  avefage  30  m.ntue*  per  response,  including  time  for  revH>..ng 
instniction*,  seifching  existing  daU  wutces,  gathenng  and  maintaining  the  data  needed,  and  completing  and  rev^wing  the  collection  ol 
informaoon  Send  commenti  regardmg  the  burden  estimate  or  any  other  aspect  of  th.i  collection  of  information,  including  »"tt"t'0"' 
for  reducing  th.5  burten.  to  the  Office  of  l^agement  and  Budget  PaperwoA  Reduction  Protect  (034»^*«.),  Washington.  D  C   :0S03 
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DEPARTMENT  OF  EDUCATION 

Offic*  of  Po«ts«condary  Education 

Parkins  Loan.  CoOag*  Work-Study, 
and  Suppiamantai  Educational 
Opportunity  Qrant  Programs 

AOCNCV:  Department  of  Education. 
action:  Notice  of  electronic  submission 
requirement  for  the  fiscal  operations 
report  and  application  to  participate  m 
the  Perkins  Loan,  College  Work-Study 
(CWS),  and  Supplemental  Educational 
Opportunity  Grant  (SEOG)  Programs. 


:  The  Secretary  gives  notice  to 
institutions  of  higher  education  that. 
beginning  with  the  1990-91  Fiscal 
Operations  Report  and  1992-93 
Application  to  Participate  (FISAP),  all 
FISAP  data  submissions  must  be  made 
using  one  of  the  available  electronic 
procedures  [i.e.,  submission  of  data  by 
mailing  diskettes:  transmission  of  data 
via  modem;  or  submission  of  data  by 
mailing  a  magnetic  tape).  The 
Department  will  therefore  no  longer 
provide  or  accept  paper  FISAP  forms  for 
reporting  fiscal  and  operations  data  or 
for  requesting  program  funding  under 
the  Perkins  Loan,  CWS,  or  the  SEOG 
programs  (known  collectively  as  the 
campus-based  programs).  This  means 
that  an  institution  which  does  not  utilize 
the  Electronic  FISAP  process,  regardless 
of  the  reason  for  not  doing  so,  will  not 
be  eligible  to  participate  [i.e.,  request/ 
receive  a  funding  allocation)  under  the 
campus-based  programs.  However,  by 
establishing  this  requirement  for 
electronic  submission  of  the  FISAP,  the 
Department  does  not  intend  to 
discourage  any  institution  from 
participating  in  the  campus-based 
programs.  The  Department  will  provide, 
to  any  institution,  as  much  assistance  as 
is  legal  and  practicable  in  the  FISAP 
data  submission  process. 

Background: 

The  Department  has  determined  that 
use  of  the  Electronic  FISAP  is  more 
efficient  and  less  burdensome  for 


institutions  of  higher  edurntion  that 
participate  In  the  campus-based 
programs.  By  requiring  this  change  in 
the  FISAP  filing  process,  a  reduction  in 
the  number  of  data  errors  will  continue 
to  be  made  because  edit  procedures  are 
incorporated  into  the  data  submiseion 
process.  The  required  change  wiU  also 
reduce  the  time  needed  to  complete  the 
entire  FISAP  process,  from  the  time 
between  the  initial  submission  of  the 
nSAP  data  to  the  point  of  issuing 
tentative  and  then  final  awards  to 
institutions.  On  this  basis,  it  may  be 
possible  to  issue  final  award 
notifications  earlier  than  the  Master 
Calendar  date  of  April  Ist  Further, 
because  of  the  small  number  of  paper 
FISAP  submissions,  i!  is  no  longer  cost 
effective  for  the  Department  to  continue 
the  paper  RSAP  process  (Less  than 
three  percent  of  the  institutions 
requesting  continuing  participation  in 
these  prt:)grams  for  19^1-92  opted  to 
submit  a  paper  FISAP  ) 

General  Information 

In  order  to  file  the  FISAF 
electronically,  the  following  hardward 
requirements  must  be  met: 
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No<«:  A  pnnlpr  nr  a  modem  is  not  required 
for  submission  of  the  Electronic  FISAP  data, 
although  both  may  be  helpful.  An  important 
feature  of  ttie  Electronic  FISAP  software  is 
the  ability  nf  the  n.-sMtutional  user  to  enter 
and  edit  data  before  proceeding  from  one 
screen  to  the  next;  a  printer  enables  the  user 


to  print  the  error  messages  that  are  displayed 
on  the  screen  before  returning  to  the  line 
items  to  change  data.  A  modem  allows  the 
■aer  to  transmit  the  data  via  a  telephone  line 
wlbch  is  recognized  as  a  safer  means  of  data 
submission  as  opposed  to  mailing  the 
diakettes.  In  addition,  telephone  transmission 
guarantees  an  automatic  acknowledgment  of 
Am  Department's  receipt  of  the  institution's 
FISAP  data.  If  an  institution  does  not 
canvntiy  have  the  equipment  that  is 
necawry  for  the  electronic  transmission  of 
its  FISAP  data,  it  must  either  purchase  or 
lease  the  equipment  to  make  arrangements  to 
h«¥e  another  party  or  parties  (e;?.,  another 
poatsecondary  institution  or  firm)  complete 
the  data  transmission  process 

Appbcafale  Regulations 

The  following  regulatiuis  are 
applicable  to  these  projj.'dms 

Perkins  Loan — 34  CFR  parts  fi74  and 
668. 

College  Work-Study— 34  Parts  675  and 
668. 

Supplemental  Educational 
Opportunity  Grant— 34  CFR  parts  676 
and  668. 

FURTHER  INFORMATION:  For  further 
information  pertaining  to  the  Electronic 
FISAP  package  or  process,  contact  Mr, 
Arthur  Iwanicki,  Chief,  Systems 
Management  Section,  Division  of 
Program  Operations  and  System,  Office 
of  Student  Financial  Assistance,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  (room  4651,  ROB-3), 
Washington.  DC  20202-5452.  Telephone 
(202)  70»-6739. 

Authority:  20  U.S.C.  1087aa  et.  set? ,  42 
US.C  2751  et  seq..  and  20  U  S.C.  1070b  et 
seg. 

(Catalog  of  Federal  Domestic  Assistance  Nos 
84J»8.  Perkins  Loan  Program:  84.033,  College 
Work-Study  Program;  and  84  007, 
Supplemental  Educational  Opportunity  Grant 
Program) 

Doted:  January  11,  1991, 
Leonard  L  Haynes,  III, 
Assjstant  Secretary  forPostsecondary- 
Education 

(FR  Doc,  91-1348  Filed  1-18-91,  8:45  am] 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36CFR  Part  1191 
(Docfcat  Na  M-2] 
RIN  M14-AA09 

Americana  Wltti  Dteai>illtiea  Act  (ADA) 
AccvaalbHIty  QuMallnaa  for  Bulldinga 
and  FacUltlM 

aoemcy:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  proposed  rulemaking. 

aUMMANY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  is  issuing  proposed  guidelines  to 
provide  guidance  to  the  Department  of 
justice  in  estabhshing  accessibility 
standards  for  new  construction  and 
alterations  in  places  of  public 
accommodation  and  commercial 
facilities,  as  required  by  the  Americans 
with  Disabilities  Act  (ADA)  of  1990.  The 
guidelines  will  ensure  that  newly 
constructed  and  altered  buildings  and 
facilities  are  readily  accessible  to  and 
usable  by  individuals  with  disabihties  in 
terms  of  architecture  and  design,  and 
communication.  The  standards 
established  by  the  Department  of  Justice 
cannot  be  consistent  with  and  may 
incorporate  the  guidelines. 
DATlt:  Comments  should  be  received  by 
March  25, 1991.  Comments  received 
after  this  date  will  be  considered  to  the 
extent  practicable. 

AOOntaSEt:  Comments  should  be  sent 
to  the  Office  of  the  General  Counsel, 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1111 18th 
Street.  NW.,  suite  501.  Washington.  DC 
20036.  Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.  on  regular  business  days, 
ran  PuirrHf  R  inkmmation  contact 
James  Raggio,  Office  of  the  General 
Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  llll-18th  Street.  NW.,  suite  501, 
Washington,  DC  20036.  Telephone  (202) 
653-7834  (Voice/TDD).  This  is  not  a  toll- 
free  number.  This  document  is  available 
in  accessible  formats  (cassette  tape, 
braille,  large  print,  or  computer  disc] 
upon  request. 

aU^PtCMENTARY  INFORMATION: 

Background 

The  Americans  With  Disabilities  Act 
(ADA)  of  1990  extends  to  individuals 
with  disabilities  comprehensive  civil 
rights  protections  similar  to  those 
provided  to  persons  on  the  basis  of  race. 


sex,  national  origin,  and  religion  under 
the  Civil  Rights  Act  of  1964.  Title  III  of 
the  ADA  prohibits  discrimination  on  the 
basis  of  disability  in  places  of  public 
accommodation  by  any  person  who 
owns,  leases  (or  leases  to),  or  operates  a 
place  of  public  accommodation.  As 
discussed  below,  title  III  establishes 
accessibility  requirements  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  commercial 
facilities. 

"Public  accommodation"  is  defined  by 
section  301(7)  of  the  ADA  as  including 
the  following  twelve  categories  of 
private  entities  if  their  operations  affect 
commerce: 

(1)  An  inn,  hotel,  motel,  or  other  place 
of  lodging,  except  for  an  establishment 
located  within  a  building  that  contains 
not  more  than  five  rooms  for  rent  or  hire 
and  that  is  actually  occupied  by  the 
proprietor  of  such  establishment  as  the 
residence  of  such  proprietor 

(2)  A  restaurant,  bar.  or  other 
establishment  serving  food  or  drink; 

(3)  A  motion  picture  house,  theater, 
concert  hall,  stadium,  or  other  place  of 
exhibition  or  entertainment; 

(4)  An  auditorium,  convention  center, 
lecture  hall,  or  other  place  of  public 
gathering; 

(5)  A  bakery,  grocery  store,  clothing 
store,  hardware  store,  shopping  center, 
or  other  sales  or  rental  establishment; 

(6)  A  laundromat,  dry-cleaner,  bank, 
barber  shop,  beauty  shop,  travel  service, 
shoe  repair  service,  funeral  parlor,  gas 
station,  office  of  an  accountant  or 
lawyer,  pharmacy,  insurance  office, 
professional  office  of  a  health  care 
provider,  hospital,  or  other  service 
establishment; 

(7)  A  terminal,  depot,  or  other  station 
used  for  specified  public  transportation; 

(8)  A  museum,  library,  gallery,  or 
other  place  of  public  display  or 
collection; 

(9)  A  park,  zoo,  amusement  park,  or 
other  place  of  recreation; 

(10)  A  nursery,  elementary,  secondary, 
undergraduate,  or  postgraduate  private 
school,  or  other  place  of  education; 

(11)  A  day  care  center,  senior  citizen 
center,  homeless  shelter,  food  bank, 
adoption  agency,  or  other  social  service 
center  estabhshment;  and 

(12)  A  gymnasium,  health  spa. 
bowling  alley,  golf  course,  or  other  place 
of  exercise  or  recreation. 

The  legislative  history  states  that 
these  twelve  categories  "should  be 
construed  liberally  consistent  with  the 
intent  of  the  legislation  that  people  with 
disabilities  should  have  equal  access  to 
the  array  of  establishments  that  are 
available  to  others  who  do  not  currently 
have  disabilities."  H.  Rept.  101-485.  pt. 
2,  at  100. 


"Conunercial  facilities"  are  defined  by 
section  301(1]  of  the  ADA  as  facilities 
that  are  intended  for  nonresidential  use 
and  whose  operations  will  affect 
commerce.  The  legislative  history  states 
that  the  term  is  to  be  interpreted  broadly 
to  cover  commercial  establishments  that 
are  not  included  within  the  specific 
definition  of  "public  accommodation" 
such  as  office  buildings,  factories,  and 
other  places  in  which  employment  will 
occur.  H.  Rept.  101^85,  pt.  2.  at  116-17. 

Section  303  of  the  ADA  establishes 
accessibility  requirements  for  new 
construction  and  alterations  in  places  of 
public  accommodation  and  conrnaercial 
facilities.  With  respect  to  new 
construction,  section  303(a)(l]  requires 
that  places  of  public  accommodation 
and  commercial  facilities  designed  or 
constructed  for  first  occupancy  after 
January  26. 1993  (30  months  after  the 
date  of  enactment  of  the  ADA],  must  be 
readily  accessible  to  and  usable  by 
individuals  with  disabihties,  except 
where  an  entity  can  demonstrate  that  it 
is  structurally  impracticable.  When 
alterations  are  made  that  affect  or  could 
affect  usability  of  a  place  of  public 
accommodation  or  commercial  facility, 
section  303(a)(2)  requires  that  the 
alterations  be  made  in  such  a  manner 
that,  to  the  maximum  extent  feasible, 
the  altered  portions  of  the  facility  are 
readily  accessible  to  and  usable  by 
individuals  with  disabilities.  In  addition, 
where  alterations  affect  or  could  affect 
usability  of  or  access  to  an  area  of  the 
facility  containing  a  primary  function, 
section  303(a)(2)  requires  that  the 
alterations  be  made  in  such  a  manner 
that,  to  the  maximum  extent  feasible, 
the  path  of  travel  to  the  altered  area, 
and  the  restrooms.  telephones,  and 
drinking  fountains  serving  the  altered 
area  are  readily  accessible  to  and 
usable  by  individuals  with  disabilities  to 
the  extent  that  these  additional 
accessibihty  features  are  not 
disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope, 
as  determined  under  criteria  established 
by  the  Attorney  General. 

Section  303(b)  of  the  ADA  contains  an 
exception  which  specifies  that  the 
installation  of  an  elevator  is  not 
required  for  newly  constructed  or 
altered  facilities  that  are  less  than  three 
stories  or  have  less  than  3.000  square 
feet  per  story  unless  the  building  is  a 
shopping  center,  shopping  mall,  the 
professional  o^ice  of  a  health  care 
provider,  or  another  type  of  facility 
determined  by  the  Attorney  General  to 
require  the  installation  of  an  elevator 
based  on  the  usage  of  the  facility. 

According  to  the  legislative  history, 
the  term  "readily  accessible  to  and 
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usabke  by"  if  intended  to  provide  "a 
high  de9«e  of  ccmvcnient  acoessibility" 
and  "enable  people  with  disabilities 
(including  mobibty,  »ensory.  and 
cognitive  impairments)  to  gel  ta  Miter 
and  use  a  facility."  H.  Rept.  101-485,  pt 
2.  at  117-ia  The  terra  incbidee 
"ftcoesiibility  of  parking  areae, 
aooesaible  routes  to  and  from  the 
facility,  acceaaible  entrances,  usable 
batkrooms  and  water  fountains, 
accesftjbility  of  pnblic  ajod  conunon  use 
areas,  and  access  to  the  goods,  services, 
programs,  facilities,  accommodations 
and  work  areas  ava&able  at  the 
facility."  Id.  The  legislative  history 
further  explains  that  when  identical 
featuies  will  generally  serve  the  Sdme 
function,  only  a  reasonable  number 
should  be  acce8sil)le  depending  on  such 
factors  as  their  use,  location,  and 
number;  however,  when  identical 
featiu^s  will  generally  be  used  in 
different  ways,  each  one  should  be 
accessible  in  most  situations.  H.  Rept 
101-485,  pt.  Z  atlia  H.  Rept  101-485, 
pt  3,  at  61.  For  example,  only  a 
reasonable  number  of  spaces  in  a 
parking  lot  or  stalls  vrithin  a  restroom 
would  have  to  be  accessible,  but  all 
meeting  rooms  at  a  conference  center 
would  have  to  be  accessible  because 
each  one  njay  be  used  for  different 
purposes  at  any  given  time.  Id.  The 
legislative  history  contains  additional 
examples  of  featin^s  which  would  have 
to  be  accessible  at  specific  facilities, 
including  banks,  hotels,  physicians' 
offices,  and  supermarkets.  Id. 

Title  m  of  the  ADA  becomes  effective 
on  January  26, 1992.  Under  section 
306(b)  of  the  ADA,  the  Department  of 
Justice  is  responsible  for  issuing  final 
regulations  by  July  26, 1991,  that  include 
accessibility  standards  for  nevdy 
constructed  and  altered  places  of  pubHc 
accommodation  and  commercial 
facilities.  Section  504  of  the  ADA 
requires  that  the  Arcbitectural  and 
Trarrsportation  Barriers  Compliance 
Board  issue  guidelines  by  April  26, 1991, 
to  provide  guidance  to  the  Department 
of  Justice  in  establishmg  the  standards. 
Section  308(c)  of  the  ADA  provides  that 
the  Department  of  Justice's  standards 
must  be  consistent  with  the  Board's 
guidelines.  According  to  the  legislative 
history,  ^  Department  of  Justice's 
standards  may  incorporate  the  Board's 
guidelines.  H.  Rept  161-485,  pt.  2,  at  119. 

T^e  Board  is  an  independent  Federal 
agency  established  pursuant  to  section 
502  of  the  Rehabilitation  Act  of  1973  to 
ensure  that  the  requirements  of  tiie 
Architectural  Barriers  Act  of  1968  are 
met  and  to  propose  alternative  solutions 
to  architectural,  transportation, 
communication,  and  attitudinal  banders 


faced  by  iniivi^mah  with  disabilities.' 
Tke  Boaid  lias  developed  Madelines  to 
provide  gaidance  to  the  km  Ft-deral 
agencies  (the  General  Services 
Adnrinistcaition.  the  Department  of 
Defense.  &e  Department  of  Homtog  and 
Urbaa  Devekopnent  and  the  Uaited 
States  Pootal  Service)  respcntible  for 
eataUiehmg  accesaibihty  atandaids  for 
those  iederaUy  owned,  leased,  or 
financed  bmidaa^  oovered  by  the 
Archttectnrai  Barriers  Act  of  1968.  Theoe 
guidelMKt  ere  catted  the  MtnintuQ 
Guidelines  and  Reqttiiements  for 
AcceniUe  De«i^  ^dGRAD)  and  are 
pwhhahed  at  36  CFR  part  1190.  Viae 
standards  establiahed  by  the  four 
Federal  agencies  are  called  the  Unifona 
Federal  Acceaaibility  Standard*  (UFAS) 
and  were  published  in  the  Fedoral 
Relator  on  A^^st  7. 1984  (49  FR 
31528).«  UFAS  is  gMerally  oonsiatent 
withMGRAD. 

Section  504  of  the  ADA  requires  that 
the  guideliBes  issued  by  the  Board  onder 
the  ADA  MtppleBieBt  the  existing 
MGRAD  and  "eaUUi^  additional 
requirements,  oooetstent  with  tlas  Act 
to  wstiK  that  btnkiings  [aadj  facilities 
*  *  *  are  acceseible  in  terras  of 
architecture  and  design  *  *  *  and 
conanuiucation.  to  individoais  with 
disabilities."  *  The  legialatrve  history 
further  explains  that  the  guidehaes  mty 
not  "redooe,  weaken,  aarrow  or  set  less 
accesaibilktly  staadanis  than  those 
inchided  in  existi^  MGRAD"  and 
should  provide  greater  guidance  in  the 
area  of  coramaincation  aoceseihility  for 
individuals  with  hearing  and  visual 
impairments.  H.  Rept.  101-485,  pt.  2.  at 
139.  Sectioa  504  of  the  ADA  sbo 
requires  that  the  gnidelinea  include 
proviskms  based  on  UFAS  Ua 
alterations  to  qualified  historic 
properties. 

On  Aagust  31. 199a  the  Board 
pubhshed  an  advance  notice  of 
proposed  rulemaking  (ANHIM)  seeking 
cosaments  fnm  the  pabHc  on  the  format 
for  the  guidelmes  to  be  issued  under  the 


•  The  BoMd  caiuivU  of  12  Btenben  ap^oioled  hy 
the  PrmdeBt  fim  MBont  te  geaeml  pubbc  at 
least  six  of  whom  arc  re^iaiwi  to  be  iadivKkials 
with  dinabilitiei.  and  the  head*  of  11  Fedewl 
agencies  or  their  dem^irees  (Exectftire  Lerei  rV  or 
abgve).  The  Federal  agenciet  ere:  the  D^urimmt* 
of  Health  and  Human  Services,  Education. 
Transportatioa  Housing  and  Urban  Developmeul. 
Labor.  Interior,  Defense,  Justice,  and  Veterans 
Affairs;  General  Services  Axtaiinistration:  and 
United  States  Postal  Service. 

»  The  General  Services  Administration  and  the 
Department  of  Housing  and  Urban  Development 
have  respectively  published  UFAS  as  an  appendix 
to  41  CTR  part  101.  aubpart  IOI-IB.8  and  24  CFR 
pan  4a 

>  Sectian  KM  of  the  ADA  alio  re^mras  the  Board 
to  issue  Accassibility  guidaliacs  for  icanaporUtiae 
vehi(ies.  Thosa  guidBliBW  will  a«>«»r  in  •  »^»i»«« 
notice  dfnpotadtaiemakis^. 


ADA  (55  FR  SStSB).  As  expiahied  in  the 
ANPRM,  MGRAD  includes  technical 
spedfications  which  describe  how  to 
make  entrances,  tekphones.  dnnidag 
fountains.  toiAet  nxnas.  and  other 
elements  and  spaces  of  a  buikhng  or 
fac^ty  acoeesiUe;  and  scoping 
provisions  which  epoctfy  the  extent  to 
which  the  technical  specificatiooB  must 
be  foBewred  (how  Hwny,  when,  and 
where  accessible  elements  end  spaces 
must  be  provided  in  a  facility). 
Throai^ioiit  the  development  of  its 
guideteies.  the  Board  has  used  tiie  M80 
and  1986  versions  of  the  American 
Natitmal  Standard  bwtitute's  ANSI 
AlTT.l  standard  as  the  basis  for  the 
technical  specificatrons.*  The  ANSI 
A117.1  standard  is  tieveloped  titmragh  a 
consensus  process  by  a  committee  made 
up  of  over  50  organizations  representing 
associations  of  individuals  with 
disabilities,  rehabilitation  professionals, 
designers,  bnilders,  manufacturers,  and 
government  agencies.  The  ANSI  A117.1 
standard  has  been  generally  accepted 
by  the  private  sector,  and  has  been 
incorporated  or  referenced  in  the  model 
buildii^  codes.  Two-thirds  of  the  States 
curreotly  incorporate  or  reference  the 
1980  or  1986  versions  of  the  ANSI  A117.1 
staulard.  or  other  documents  such  as 
the  model  building  oodes  of  UFAS  which 
are  based  on  those  standards,  in  their 
building  codes. 

The  ANPRM  reviewed  the  different 
formats  utilized  by  MGRAD  and  UFAS, 
and  proposed  three  poswbie  options  fcw 
the  gaideimes  to  be  issued  under  the 
ADA: 

Option  1  Use  the  ANSI  fonnat  and 
numbering  system  and  reprint  Ae  text 
and  illustrations  of  the  ANSI  A117.1 
standard,  with  modifications  and 
additions  noted  by  itahcs  or  other 
means,  similar  to  what  is  done  in  UFAS. 

Option  2.  Use  the  Federal  Regitster 
format  and  numbering  systean  and 
incorporate  by  reference  the  ANSI 
A117.1  standard,  with  modificationB  and 
additions  hsted  trader  an  "exceptions" 
section,  similar  to  what  is  done  in  the 
1982  version  of  MGRAD. 

Option  S.  Use  the  Federal  Register 
format  and  numbering  system  and 
reorganize  tim  text  and  illustrabons  of 
the  ANSI  A117,l  standard,  similar  to 


«  j-uiiaan  Uticial  Spedficalaaa {or.  Making 
nilKani    --'  faakhm  AoeeaMMc  <e  and  Uaabk  by 
Phy^eaUr  Ha^hc^vad  PM^  (ANSI  A117.l-neot: 
AaericM  NatMoal  Staadard  for  BaikiiMi  and 
rauUU—    TnwHiii^  Accusihiity  aad  liaatality  for 
PhysicaUr  HaadtcaHwd  Poe^  (AKSl  Alir.l-isas). 
The  ANSI  A117.1  atandaid  camuat  oaky  t»cta*cal 
specifccatwBS.  Gotreniinant  bodies  whicii  asc  the 
AliiSi  A117.1  alsnriarri  «•«  <iavtiiv  tkav  aws 
scoping  provuions 
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what  was  done  in  the  1982  version  of 
MGRAD. 

Comments  were  requested  on  which 
option  would  promote  greatest  ease  of 
use  by  the  public,  especially  if  the 
standards  estabhshed  by  the 
Department  of  Justice  incorporate  the 
Board's  guidehnes.  A  total  of  59 
comments  were  received  from 
organiiations  representing  individuals 
with  disabilities.  State  agencies 
responsible  for  .accessibility,  building 
code  groups,  businesses,  architects, 
schools  of  architecture,  and  various 
other  government  agencies  and 
individuals.  Forty-eight  (48)  commenters, 
the  overwhelming  majority,  preferred 
Option  1  (i.e..  using  the  ANSI  format  and 
numbering  system  and  reprinting  the 
text  and  illustrations  of  the  A117.1 
standard,  with  modifications  and 
additions  noted  by  italics  or  other 
means,  similar  to  what  is  done  in 
UFAS).»  The  most  frequently  stated 
reason  for  using  Option  1  was  to  have 
all  scoping  provisions  and  technical 
specifications  readily  available  in  a 
single  document  without  the  need  to 
reference  other  documents.  Commenters 
who  preferred  Option  1  also  noted  that 
it  would  promote  consistency  with  State 
and  local  building  codes  and  facilitate 
voluntary  certification  of  those  codes  by 
the  Attorney  General  under  section 
308(b){l)(A)(ii)  of  the  ADA.*  Three 
model  code  groups  and  two  businesses 
preferred  Option  2,  and  generally 
observed  that  the  incorporation  by 
reference  approach  has  been  used 
satisfactorily  in  the  building  codes.' 
Two  commenters  preferred  Option  3. 
Four  commenters  did  not  specify  a 
preference  for  any  format. 

The  model  codie  groups  also 
recommended  thpt  the  Board  rely  on  the 

I 


*  ThoM  preferring  Option  1  include:  American 
Hotel  ind  Motel  Auociation;  Amencan  Society  of 
Intenor  Detignert:  Marriott  Corporation;  National 
Aiaoaation  of  Theiler  Owner*;  National 
Restaurant  Aaaociation;  Alaska  Department  of 
Traiuportation  and  Public  Facilities;  Hawaii 
Commission  on  Persons  with  Disabilities;  New  York 
State  Office  of  Advocate  for  the  Disabled;  Oregon 
Building  Officials  Association;  Texas  Slate 
Purchasing  and  General  Services  Commission; 
Washington  Association  of  Building  Officials; 
Amencan  Council  of  the  Blind;  Disability  Rights 
Education  and  Defense  Fund.  Inc.:  National  Council 
on  Independent  Living:  and  Paralyzed  Veterans  of 
America. 

•  Section  308(b)(l){A)(ii)  of  the  ADA  provides  that 
on  spplication  of  a  State  or  local  government,  the 
Attorney  General  may.  in  consultation  with  the 
Board,  and  after  prior  notice  and  a  public  hearing, 
certify  that  a  State  or  local  building  code  meets  or 
exceeds  the  accessibility  requirements  of  the  ADA. 

'  Option  2  was  preferred  by  the  Building  Officials 
and  Code  Administrators  (BOCA)  International; 
Council  of  Amencan  Building  Officials  (CABO): 
Southern  Building  Code  Congress  International 
(SBCCl):  National  Elevator  Industry;  and  Schmdler 
Elevator  Corporation. 


ANSI  process  for  making  revisions  to 
the  ANSI  A117.1  standard  and  adopt  the 
proposed  scoping  provisions  under 
development  by  the  Council  of 
American  Building  Officials'  Board  for 
the  Coordination  of  Model  Codes 
(BCMC)  for  the  ANSI  A117  1  standard. 
The  ANSI  A117.1  standard  is  reviewed 
at  five  year  intervals  and  is  presently  in 
the  process  of  being  revised  by  the  ANSI 
A117  Committee.  "The  Board  is  a 
member  of  the  ANSI  A117  Committee 
and  has  actively  participated  in  the 
revision  process.  A  proposed  draft  ANSI 
A117. 1-1991  is  expected  to  be  issued  in 
early  1991;  however  the  final  version  is 
not  expected  to  be  approved  in  time  for 
the  Board  to  review  for  purposes  of 
issuing  these  guidelines.  Nonetheless, 
the  Board  has  considered  the  planned 
revisons  to  the  ANSI  A117.1  standard 
when  proposing  revisions  to  the 
technical  specifications.  For  instance, 
changes  are  proposed  to  the  technical 
specifications  for  alarms,  detectable 
warnings,  and  signage  to  provide  greater 
guidance  with  respect  to  communication 
accessibility.  The  proposed  changes  are 
generally  consistent  with  the  planned 
revisions  to  the  ANSI  A117.1  standard. 
See.  sections  4.28,  4.29  and  4.30  for 
additional  discussion.  With  respect  to 
the  proposed  BCMC  scoping  provisions, 
in  some  areas  they  are  consistent  with 
the  ADA  requirements  and  in  other 
areas  they  are  not.  Where  other  scoping 
provisions  are  consistent  with  the  ADA 
requirements,  the  Board  has  considered 
and  will  continue  to  consider  them  in 
the  course  of  developing  these 
guidelines. 

Based  on  the  comments  received  in 
response  to  the  ANPRM.  the  Board  has 
decided  to  use  the  ANSI  format  and 
numbering  system  and  reprint  the  text 
and  illustrations  of  ANSI  A117.1 
standard,  with  modifications  and 
additions  noted  by  italics.  This  is  the 
format  followed  by  UFAS.  Since  the 
substantive  requirements  of  UFAS  are 
generally  consistent  with  MGRAD.  and 
because  UFAS  was  written  so  as  to  be 
incorporated  as  accessibility  standards 
in  regulations  issued  by  other  Federal 
agencies,  the  Board  has  used  UFAS  as 
the  model  for  these  proposed 
guidelines.*  Where  UFAS  establishes  a 


•  Section  306(d)(1)  of  the  ADA  provides  for  UFAS 
(o  serve  as  the  intenm  accessibility  standard  for  the 
ADA  under  certain  circumstances.  The  section 
stales  in  relevant  part  that: 

If  final  regulations  have  not  been  issued  pursuant 
to  this  section,  for  new  construction  or  alterations 
for  which  a  valid  and  appropriate  State  or  local 
building  permit  is  obtained  prior  to  the  issuance  of 
final  regulations  under  this  section,  and  for  which 
the  construction  or  alteration  suthorized  by  such 
permit  begins  wilhm  one  year  of  the  receipt  of  such 
permit  and  is  completed  under  the  terms  of  such 
permit,  compliance  with  the  Umform  Federal 


lesser  requirement  than  an  existing 
MGRAD  requirement,  the  MGRAD 
requirement  has  been  used.  For 
instance.  UFAS  does  not  address 
windows  but  MGRAD  does;  and 
therefore  the  MGRAD  requirement  is 
used.  See.  S  4.12.  To  distinguish  these 
proposed  guidelines  from  MGRAD  and 
UFAS.  the  Board  proposes  to  call  them 
the  "ADA  Accessibility  Guidelines  for 
Buildings  and  Facilities"  (hereinafter 
referred  to  as  the  "ADA  Guidelines"). 

Although  the  proposed  ADA 
guidelines  are  modeled  on  UFAS.  the 
ADA  establishes  different  requirements 
in  some  areas.  For  example,  as 
discussed  above,  title  III  of  the  ADA 
requires  certain  additional  accessibility 
features  to  be  provided  where 
alterations  "affect  or  could  affect 
usability  of  or  access  to  an  area  of  a 
facility  containing  a  primary  function" 
to  the  extent  they  are  "not 
disproportionate"  to  the  overall 
alterations  in  terms  of  cost  and  scope. 
UFAS  requires  certain  additional 
accessibility  features  to  be  provided 
where  a  substantial  alteration  occurs. 
See,  S  4.1.6(2]  for  additional  discussion. 
Title  III  of  the  ADA  includes  an 
exception  for  "structural 
impracticability"  in  new  construction. 
UFAS  includes  an  exception  for 
"structural  impracticability"  in 
alterations.  See.  §  4.1.1(5)  for  additional 
discussion.  Title  III  of  the  ADA  does  not 
require  an  elevator  in  newly  constructed 
or  altered  facilities  that  are  less  than 
three  stories  or  have  less  than  3.000 
square  feet  per  story  unless  the  building 
is  a  certain  type  of  facility.  UFAS  does 
not  contain  such  an  exception.  See, 
S  4.1.3(5)  for  additional  discussion. 

In  reviewing  the  legislative  history  of 
the  ADA,  the  Board  has  also  found  some 
areas  where  a  requirement  that  differs 
from  UFAS  is  suggested.  For  example, 
the  Conference  Report  states  that  "every 
newly  constructed  facility  subject  to  the 
Act  shall  have  at  least  one  ground  story 
that  is  readily  accessible  to  and  usable 
by  individuals  with  disabilities."  H. 
Rept.  101-596.  at  77.  UFAS  requires  at 
least  one  principal  entrance  at  each 
grade  (ground)  floor  level  to  a  building 
or  facility  to  be  accessible.  See, 
§  4.1.3(8)  for  additional  discussion.  The 
House  Education  and  Labor  Committee 
Report  states  that  a  percentage  of 
examining  rooms  in  physicians'  offices 
should  be  accessible.  H.  Rept.  101-485, 
pt  2.  at  118.  UFAS  requires  with  respect 
to  physicians'  offices  that  all  areas  for 


Accessibility  Standards  in  effect  at  the  time  the 
building  permit  is  issued  shall  suffice  to  satisfy  the 
requirement  that  facilities  be  readily  accessible  to 
and  usable  by  persons  with  disabilities.  .  .  . 
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which  the  intended  use  will  require 
public  access  or  which  may  result  in 
employment  of  persons  with  disabilities 
must  be  accessible.  See,  §  4.1.1(3)  for 
additional  discussion.  Although  the 
reports  of  the  House  Education  and 
Labor  Committee  and  the  House 
Judiciary  Committee  generally  recognize 
that  the  extent  to  which  identical 
features  should  be  accessible  depends 
on  whether  they  will  be  used  in  different 
ways,  the  former  report  but  not  the 
latter  states  that  "all  check-out  lanes  in 
a  supermarket  should  be  sufficiently 
wide  to  allow  passage  by  individuals 
who  use  wheelchairs."  Compare.  H. 
Rept.  101-485.  pt.  Z  at  118  and  H.  Rept. 
101-485,  pt.  3.  at  61.  UFAS  requires  at 
least  one  check-out  aisle  to  be 
accessible.  See.  S  7.3  for  additional 
discussion.  The  Board  has  attempted  to 
reconcile  these  differences  in  a 
reasonable  way  consistent  with  the 
statute. 

Consistent  with  the  mandate  of 
Section  504  of  the  ADA.  the  Board 
proposes  to  provide  greater  guidance 
than  UFAS  in  the  area  of 
communication  accessibility.  The 
scoping  provisions  for  new  construction 
contain  additional  requirements  for 
telecommunication  display  devices  or 
telecommunication  devices  for  the  deaf 
(TDDs).  volume  control  telephones,  and 
assistive  listening  systems  for 
individuals  with  hearing  and  other 
communication  impairments.  Improved 
technical  specifications  for  alarms, 
detectable  warnings,  and  signage  are 
also  proposed  which  are  generally 
consistent  with  planned  revisions  to  the 
ANSI  A117.1  standard. 

The  proposed  ADA  guidelines  also 
contain  special  application  sections 
similar  to  UFAS  for  certain  types  of 
facilities.  Special  application  sections 
are  proposed  for  restaurants  and 
cafeterias,  medical  care  facilities, 
business  and  mercantile  facilities, 
libraries,  and  transient  lodging.  The 
Board  is  developing  a  special 
application  section  for  transportation 
facilities  covered  by  titles  II  and  HI  of 
the  ADA  which  it  intends  to  issue  as  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  to  these  guidelines. 
Section  10  of  the  guidelines  is  reserved 
for  this  purpose.  The  SNPRM  will  make 
these  guidelines  applicable  to  both 
public  and  private  transportation 
facilities  covered  by  titles  11  and  HI  of 
the  ADA.  Accordingly,  public  and 
private  transportation  providers,  as  well 
as  other  interested  parties,  are 
encouraged  to  comment  on  this  notice  of 
proposed  rulemaking  in  the  context  of 
how  the  guidelines  will  affect 
transportation  facilities. 


The  Board  also  intends  through  a 
subsequent  notice  of  proposed 
rulemaking  to  include  State  and  local 
government  buildings  covered  by  title  U 
of  the  ADA  in  these  guidelines  and 
encourages  State  and  local  government 
agencies,  as  well  as  other  interested 
parties,  to  comment  on  this  notice  of 
proposed  rulemaking  in  the  context  of 
how  the  guidelines  will  affect  those 
buildings.  Many  newly  constructed  or 
altered  State  and  local  government 
buildings  are  designed  or  altered 
consistent  with  UFAS  under  current 
regulations  issued  under  section  504  of 
the  Rehabilitation  Act  of  1973.  which 
prohibits  discrimination  on  the  basis  of 
disability  by  recipients  of  Federal 
financial  assistance.  However,  the  ADA 
requirements  for  newly  constructed  and 
altered  State  and  local  goverrmient 
buildings  differ  in  some  aspects  from 
those  for  places  of  pubhc 
accommodation  and  commercial 
facilities.  For  example,  the  exception  for 
structural  impracticability  in  new 
construction  and  the  elevator  exception 
for  newly  constructed  and  altered 
facilities  that  are  less  than  three  stories 
or  have  less  than  3.000  square  feet  per 
story  do  not  apply  to  State  and  local 
government  buildings.  The  Board  has 
identified  other  areas  where  different 
requirements  for  State  and  local 
government  buildings  may  be 
appropriate.  These  issues  are  further 
discussed  under  Other  Issues. 

Summary  of  Proposed  Guidelines 

The  proposed  ADA  guidelines  are 
issued  as  an  appendix  to  36  CFR  part 
1191.  As  discussed  above,  the  proposed 
guidelines  use  UFAS  as  their  model; 
follow  the  ANSI  format  and  numbering 
system:  and  are  consistent  with  the 
existing  MGRAD.  The  proposed 
guidelines  consist  of  nine  main  sections 
and  a  separate  appendix.  Sections  one 
through  three  contain  general  provisions 
and  definitions.  Section  four  contains 
scoping  provisions  and  technical 
specifications  applicable  to  all  covered 
buildings  and  facilities.  The  scoping 
provisions  are  listed  separately  for  new 
construction  of  sites  and  exterior 
facilities;  new  construction;  additions; 
alterations;  and  alterations  to  qualified 
historic  properties.  The  technical 
specifications  reprint  the  text  and 
illustrations  of  the  ANSI  A117.1 
standard  with  differences  noted  by 
italics.  Sections  five  through  nine  of  the 
guidelines  are  special  application 
sections  and  contain  additional 
requirements  for  restaurants  and 
cafeterias,  medical  care  facilities, 
business  and  mercantile  facilities, 
libraries,  and  transient  lodging.  The 
appendix  to  the  guidelines  contains 


additional  information  to  aid  in 
understanding  the  tec;hnical 
specificabons.  The  section  numbers  in 
the  appendix  correspond  to  the  sections 
of  the  technical  specifications  to  which 
they  relate.  An  asterisk  after  a  technical 
specification  section  number  indicates 
that  additional  information  appears  in 
the  appendix. 

Each  section  is  further  discussed 
below.  If  a  section  differs  from  UFAS,  it 
is  discussed  in  greater  detail.  In  some 
areas,  the  Board  is  considering  varying 
from  UFAS  but  seeks  information  and 
comment  from  the  pubhc  before  taking 
further  action.  Wherever  possible,  the 
Board  seeks  empirical  data  regarding 
the  benefits  and  costs  of  each 
alternative. 

1.  Purpose 

This  section  states  that  the  document 
sets  guidelines  for  accessibility  to  places 
of  public  accommodation  and 
commercial  facilities.  The  guidelines  are 
to  be  applied  to  the  design,  construction, 
and  alteration  of  such  buildings  and 
facilities  to  the  extent  required  by  title 
III  of  the  ADA.  The  Board  intends 
through  subsequent  notices  of  proposed 
rulemaking  to  include  State  and  local 
government  buildings  and 
transportation  facilities  covered  by  title 
II  of  the  ADA  in  the  guidelines. 
Accordingly,  State  and  local  government 
agencies  and  providers  of  transportation 
services,  as  well  as  other  interested 
parties,  are  encouraged  to  comment  on 
this  notice  of  proposed  rulemaking  in 
the  context  of  how  the  proposed 
guidelines  will  affect  State  and  local 
government  buildings  and 
transportation  facilities. 

2.  General 

2. 1    Pro  visions  for  A  dults 

This  section  states  that  the  technical 
specifications  in  the  guidelines  are 
based  upon  adult  dimensions  and 
anthropometrics. 

Title  III  of  the  ADA  covers  day  care 
centers  and  nursery,  elementary, 
secondary,  undergraduate,  and 
postgraduate  private  schools.  The  Board 
believes  that  the  technical  specifications 
in  the  guidelines  are  adequate  for 
secondary,  tmdergraduate  and 
postgraduate  schools,  but  are  not 
appropriate  for  facilities  used  by 
younger  children.  In  1985.  the  Board,  in 
cooperation  with  the  Department  of 
Education,  developed 
"Recommendations  for  Accessibility  to 
Serve  Physically  Handicapped  Children 
in  Elementary  Schools."  This  document 
was  developed  following  a  review  of 
research  and  existing  guidelines  for 
children's  environments.  The  Board's 
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MGRAD/UFAS  Review  Proiect 
completed  in  1960  recommended  that 
the  Board  condaet  a  formal  research 
project  to  review  and  iDoprove  tkete 
recommendatioBa  and  to  incorporate 
ckitdren'i  accaeaibiiity  requireneiila  at 
part  of  MGRAIX  A  Board  Bponsored 
proiect  on  "Acceaaibility  Standard*  for 
Children's  Enviromnents"  is  cinrently 
underway.  After  the  coaipletion  of  this 
project  ki  late  nuBiBer  of  1981,  the  Board 
anticipates  supplementing  these 
gijideiinea  for  children's  environments. 
Creation  1:  *  To  aasist  the  Board  and 
its  contractor,  tka  Board  seeks  any 
infomtation  relevant  to  requirements  for 
childran.  Additioaally,  since  the 
requirements  sboald  likely  differ  for 
very  small  children,  and  there  is  a  lack 
of  any  known  information  on  this  topic, 
the  Board  is  particularly  interested  in 
inionnatioa  aod  technical  studies 
relating  to  prcsdiool  aged  children. 

Z2    Equivalent  FacHrtation 

This  section  permits  departures  from 
particular  scoping  provisions  and 
technical  specificationa  by  use  of  other 
methods  where  the  alternative  methods 
used  wiO  provide  substantially 
equivaleat  ot  greater  access  to  and 
usability  of  the  facility.  As  explained  in 
the  legislative  history,  "[alllowing  these 
departures  will  provide  public 
accommodations  and  commercial 
facilities  wnth  necessary  QexibiHty  to 
design  for  special  circumstances  and 
will  facilitate  the  application  of  new 
technologies.-  H.  Rept.  101-485.  pt.  2.  at 
119. 

The  section  requires  that  the 
alternative  methods  provide 
"substantially"  equivalent  or  greater 
access,  in  order  to  clarify  that  the 
eitemative  access  need  not  be  precisely 
equivalent  to  that  afforded  by  the 
guidelines.  Application  of  the 
"sikrataBtially"  equivalent  access 
language  will  depend  on  the  nature, 
location,  and  intended  use  of  a 
particular  building.  Generally, 
alternative  methods  will  satisfy  the 
requirement  if  in  material  respects  the 
access  is  sabatantiaUy  equivalent  to  that 
which  would  be  provided  by  the 
goidelinea  in  such  respects  as  ease, 
safety,  convenience,  and  independence 
of  movement  For  exampler  it  would  be 
permissible  to  depart  from  the  technical 
specifications  of  |  i.10.9  that  the  inside 
dioKDiioos  of  ao  elevator  ear  be  at  least 
63  inckes  or  80  inches  (depending  on  the 
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location  of  the  door)  on  the  door  opening 
side,  by  54  inches,  if  the  clear  floor  area 
and  the  conftguratioa  ol  the  car  permits 
wheelchair  users  to  enter  the  car,  make 
a  360  degree  turn,  maneuver  within 
reach  of  controls,  and  exit  from  the  car. 
This  departure  is  permissible  because  it 
results  in  access  that  is  easy.  safe, 
convenient,  and  independent,  and 
therefoce  substantially  equivalent  to 
that  provided  by  giudehnes. 

3.  Miscellaneous  Instructions  and 
Definitions 

3. 1  Graphic  Conventioos 

3.2  Dimensional  Tolerances 

3.3  Notes 

3.4  General  Terminology 

These  sections  are  taken  directly  from 
UFAS  and  are  consistent  with  the  ANSI 
A117.1  standard.  They  provide  general 
instructions  relating  to  graphic 
conventians.  dimensional  tolerances,  the 
appendix  to  the  guidelines,  and 
terminology. 

3.5  Definitions 

With  a  fiew  exceptions  discussed 
below,  the  definitions  in  this  section  are 
taken  from  UFAS  and  are  similar  to  the 
definitions  used  in  the  ANSI  A117.1 
standard.  !n  some  instances,  the 
definitions  are  clarified  or  elaborated. 
Most  of  the  terms  and  definitions  are 
discussed  as  they  appear  in  the  scoping 
provisions.  See,  Si 4.1.1  through  4.1.7. 

The  definition  of  facility  is  drawn 
from  the  legislative  history  and  includes 
all  or  any  portion  of  buildings, 
structures,  site  improvements, 
complexes,  equipment,  roada,  walks, 
passageways,  parking  lots,  or  other  real 
or  personal  property  located  on  a  site. 
H.  Rept  Na  101-485,  pt.  2,  at  114.  With 
respect  to  equipment,  these  guidelines 
address  equipment  that  is  fixed  or  built 
into  a  facihty  and  is  considered  part  of 
the  design  and  construction  of  the 
building  or  facility.  Such  equipment 
includes  fixed  or  built-in  tables, 
counters,  desks,  storage,  bookshelves, 
and  other  fumishrngs.  Automated  teller 
machines  in  baxvks  are  also  covered 
Movable  equipment  and  fximishings  are 
expected  to  be  addressed  ki  regulations 
issued  by  the  Department  of  Justice. 

The  term  "building"  has  been  defined 
to  mean  any  structure  used  or  intended 
for  supporting  or  sheltering  any  use  or 
occupancy.  The  definitioD  is  derived 
from  the  Uniform  Building  Code  and  is 
intended  to  make  clear  that  structures 
such  as  amphittwaters.  open-air 
pavilions,  areas  tents.  coaceMwn 
stands  and  modular  bnitdiags  are 
covered  by  these  guidelines. 


These  guidelines  use  several  terms 
which  do  not  appear  in  UFAS.  The 
terms  "area  of  refuge,"  "dosed  circuit 
telephone,"  "detectable  warning."  and 
"telecoimninication  display  device  or 
telecommunication  device  for  the  deaf 
(TDD)"  and  their  definitions  are 
discussed  under  the  scoping  provisions 
for  new  construction.  See.  {{  4.1.3  (9), 
(15).  and  (17)(c).  The  terms  "story." 
"mezzanine  or  mezzanine  level,"  and 
"occupiable"  and  thek  definitions  are 
discussed  in  connection  with  the 
elevator  exception  for  facilities  that  are 
less  than  three  stories  or  have  less  than 

3.000  square  feet  per  story.  See. 

S  4.1.3(5).  A  definition  has  also  been 
added  for  the  term  "g^   ond  floor"  which 
is  discussed  in  relation  to  the  scoping 
provision  for  entrances.  See.  }  4.13(8). 
The  term  "technically  infeasible"  is  used 
in  the  scoping  i>rovisions  for  alterations. 
See,  S  4.1.6(1  Hg).  The  term  "transient 
lodging"  is  used  to  describe  hotels, 
motels,  resorts,  dormitories,  homeless 
shelters,  transient  group  homes  and 
other  similar  temporary  places  of 
lodging  covered  by  title  UI  of  the  ADA 
which  is  discussed  along  with  other 
related  terms  in  the  special  application 
section  titled  "Accessible  Transient 
Lodging ".  See.  section  9. 

4.  Accessible  Elements  and  Spaces: 
Scope  and  Technical  Requirements 

4. 1  Minimum  Requirementa 
4.1.1    Application 

When  a  place  of  public 
accommodation  or  commercial  facility  is 
newly  constnjcted  or  altered  it  is 
covered  by  these  guidelines.  Paragraph 
(1)  makes  clear  that  all  areas  c^  covered 
buildings  and  facilities  must  comply 
with  S  i  4.1  through  4.34  of  the  guidelines 
unless  otherwise  provided  in  this 
section  or  modified  by  a  special 
application  section.  This  includes  public 
use  areas  tiiat  are  made  available  to  the 
general  pnblic  and  common  areas  that 
are  made  available  for  the  use  of  a 
restricted  group  of  people  such  as  the 
occupants  of  an  office  building  and  their 
guests. 

Paragraph  (2)  points  out  that 
additional  requirements  are  provided  in 
special  application  secticms  5  through  9 
for  restaurants  and  cafeterias,  medical 
care  fadbties,  business  and  mercantile 
facilities,  hbraries,  and  transient 
lodging.  When  a  building  or  facility 
contains  more  than  one  use  covered  by 
a  special  application  section,  each 
portion  must  comply  with  the  applicable 
reqnremcBts  fox  that  nse.  For  example, 
if  a  hotel  has  a  restaurant  on  the 
premises,  the  hotel  wootd  have  to 
comply  with  the  additional  reqairenents 
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in  section  9  for  transient  lodging  and  the 
restaurant  would  have  to  comply  with 
the  additional  requirements  in  section  5 
for  restaurants  and  cafeterias. 

Paragraph  (3)  specifies  that  areas  used 
only  by  employees  as  work  stations 
must  be  designed  and  constructed  so 
that  individuals  with  disabilities  can 
approach,  enter,  and  exit  the  area.  The 
guidelines  do  not  require  the  fixtures 
and  built-in  equipment  in  every  work 
station  to  be  fully  accessible.  As 
explained  in  the  legislative  history, 
modifications  to  fixtures  and  built-in 
equipment  in  individual  workstations 
would  be  an  issue  of  reasonable 
accommodation  under  title  1  of  the  ADA 
which  prohibits  discrimination  in 
employment  on  the  basis  of  disability. 
H.  Rept.  101-485,  pt.  3,  at  63.  Because  it 
is  always  less  expensive  to  build 
something  new  in  an  accessible  manner 
than  to  modify  it  later,  the  legislative 
history  recommends  that,  if  it  would  not 
affect  usability  or  enjoyment  by  the 
general  public,  consideration  should  be 
given  in  new  construction  to  placing 
fixtures  and  equipment  at  a  convenient 
height  for  accessibility  or,  where 
commercially  available,  purchasing  new 
fixtures  and  equipment  that  are 
adjustable  so  that  reasonable 
accommodations  can  be  made  in  the 
future.  Id.  The  Board  wishes  to 
emphasize  that  paragraph  (3)  applies  to 
areas  used  only  by  employees  as  work 
stations  such  as  the  employee  side  of  a 
concession  stand  in  a  sports  stadium 
and  not  to  public  use  or  common  use 
areas,  such  as  employee  lounges  or 
cafeterias  which  are  covered  by 
paragraph  (1). 

Question  2.  The  Board  notes  that  the 
legislative  history  suggests  that  in 
physicians'  offices  only  a  percentage  of 
examining  rooms  would  have  to  be 
accessible.  Because  examining  rooms 
are  also  employee  areas,  they  would 
have  to  be  designated  and  constructed 
so  that  individuals  with  disabilities  can 
approach,  enter,  and  exit  the  rooms.  The 
location  of  particular  fixtures  or  built-in 
equipment  that  are  used  only  by 
doctors,  nurses,  or  other  health  care 
personnel  would  be  an  issue  of 
reasonable  accommodation.  The  Board 
seeks  comments  on  whether  there  are 
particular  fixtures  or  built-in  equipment 
in  examining  rooms  that  are  also  used 
by  patients  such  as  examining  tables 
which  should  be  addressed  in  these 
guidelines  and  what  scoping  provisions 
and  technical  specifications  should 
apply. 

Paragraph  (4)  clarifies  that  the 
guidelines  apply  to  temporary  buildings 
and  structures  such  as  reviewing  stands, 
temporary  classrooms,  bleacher  areas. 


exhibit  areas,  temporary  banking 
facilities,  temporary  health  screening 
facilities,  and  temporary  pedestrian 
passageways  erected  around 
construction  sites.  Structiues,  sites,  and 
equipment  directly  associated  with  the 
actual  processes  of  major  construction, 
such  as  scaffolding,  bridging,  or 
materials  hoists  are  not  covered. 

Question  3:  With  respect  to  trailers  at 
construction  worksites,  the  legislative 
history  suggests  that  accessibility  to 
those  temporary  structures  should  be 
treated  as  a  reasonable  accommodation 
issue  and  that  under  some 
circumstances  it  might  fundamentally 
alter  the  nature  of  a  construction  site  or 
be  unduly  costly  to  provide  or  maintain 
accessibility  for  an  applicant  or 
employee  who  uses  a  wheelchair  if.  for 
example,  the  site's  terrain  and  building 
structure  change  daily  as  construction 
progresses.  H.  Rept.  101-485.  pt.  2.  at  69- 
70.  The  Board  seeks  comments  on 
whether  these  guidelines  should  address 
construction  trailers,  and  if  so,  what  the 
guidelines  should  provide. 

Paragraph  {5)(a)  incorporates  the 
exception  contained  in  section  303(a)(1) 
of  the  ADA  and  provides  that,  in  new 
construction,  an  entity  is  not  required  to 
fully  comply  with  the  requirements  of 
these  guidelines  where  the  entity  can 
demonstrate  that  it  is  structurally 
impracticable.'*'  The  legislative  history 
states  that  this  is  a  narrow  exception 
which  applies  only  in  rare 
circumstances  where  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibiUty  features 
and  would  destroy  the  physical  integrity 
of  a  facility.  H.  Rept.  101-485,  pt.  2,  at 
120.  The  legislative  history  gives  the 
example  of  a  building  that  must  be  built 
on  stilts  because  of  its  location  in 
marshlands  or  over  water  as  one  of  the 
few  situations  in  which  the  exception 
would  apply.  Id.  The  legislative  history 
further  states  that  exception  does  not 
apply  to  situations  where  a  facility  is 
located  in  "hilly"  terrain  or  on  a  plot  of 
land  with  steep  slopes.  Id.  The 
legislative  history  also  explains  that  the 
exception  is  not  viewed  as  an  all-or- 
nothing  proposition.  If  it  is  structually 
impracticable  to  comply  with  some 
requirements  of  these  guidelines,  but 
structually  practicable  to  comply  with 
others,  then  the  other  requirements  must 
be  met.  Id. 


'"The  term  "•tructuTBlly  impracticable"  is  uied 
differently  in  Uie  ADA  and  thete  guidelines  than  in 
UFAS.  UFAS  uses  the  term  in  the  context  of 
alterations  to  describe  those  "Iclhan^es  having  liltle 
likelihood  of  being  accomplished  without  removing 
or  altering  §  load-bearing  structural  member  and/or 
incurring  an  increased  cost  of  50*  or  more  of  the 
value  of  the  element  of  the  building  or  facility 
involved."  UFAS  {  3.5. 


Paragraph  (5)(b)  provides  an 
exception  for  elevator  pits,  elevator 
penthouses,  piping  or  equipment 
catwalks,  and  lookout  galleries.  These 
spaces  are  usually  accessed  only  by 
ladders,  crawl  spaces,  or  very  narrow 
passageways  and  are  frequented  only 
occasionally  by  service  personnel  for 
repair  purposes.  They  are  not  normally 
considered  an  employee  work  station. 
Mechanical  rooms,  electrical  and 
telephone  closets,  and  general  utility 
rooms  have  not  been  included  in  the 
exception  because  these  spaces  may  be 
part  of  an  employee  work  station  and  it 
is  usually  not  difficult  to  provide  access 
to  these  spaces.  As  discussed  above, 
paragraph  (3)  requires  that  employee 
work  stations  be  designed  and 
constructed  so  that  individuals  with 
disabilities  can  approach,  enter,  and  exit 
the  area.  The  location  of  fixtures  and 
built-in  equipment  in  employee  work 
stations  would  be  an  issue  of  reasonable 
accommodation. 

Question  4:  The  Board  seeks  comment 
on  whether  there  are  other  types  of 
spaces  which  should  be  exempted  from 
the  guidelines.  Instead  of  listing  specific 
types  of  spaces,  should  functional 
criteria  be  developed  for  identifying 
such  spaces?  If  so,  what  should  the 
functional  criteria  be? 

4  1.2    Accessible  Sites  and  Exterior 
Facilities 

This  section  is  taken  from  UFAS 
§  4.1.1  and  contains  scoping  provisions 
which  describe  how  the  technical 
specifications  in  §§  4.2  to  4.34  are  to  be 
applied  to  make  sites  and  extenor 
facilities  accessible. 

Paragraph  (1)  requires  at  least  one 
accessible  route  complying  with  4.3 
(accessible  route)  to  be  provided  within 
the  boundary  of  the  site.  An  accessible 
route  must  connect  public  transportation 
stops,  accessible  parking  spaces, 
passenger  loading  zones,  and  public 
streets  and  sidewalks  to  an  accessible 
building  entrance.  See,  §  4.3  for  a 
discussion  of  travel  distance.  Extenor 
accessible  routes  may  include  parking 
access  aisles,  curb  ramps,  crosswalks  at 
vehicular  ways,  walks,  ramps  and  lifts. 
Paragraph  (2)  requires  at  least  one 
accessible  route  complying  with  4.3 
(accessible  route)  to  connect  accessible 
buildings,  accessible  facilities, 
accessible  elements,  and  accessible 
spaces  that  are  on  the  same  site. 
Paragraph  (3)  requires  all  objects  that 
protrude  from  surfaces  or  posts  into 
exterior  circulation  paths  (pedestrian 
passageways  from  one  place  to  another) 
to  comply  with  4.4  (protruding  objects). 
Paragraph  (4)  requires  ground  surfaces 
along  accessible  routes  and  in 


/  Vol  56,  No.  14  /  Tuesday,  January  22.  1991  /  Propoeed  Roles 


accessible  ipaces  to  com|iiy  witk  4^ 
(ground  and  Boor  lur&ces). 

Paragraph  (5)(*)  contoim  a  tabic 
which  apecifics  the  mintimun  number  of 
accesaibie  parking  ipacea  complying 
with  4.6  (parking)  that  ar*  rcqaired  to  be 
provided  when  parking  ia  provided  for 
empbyeaa  and  visitois.  The  number  ia 
the  Mme  aa  apeofied  in  UFAS 
S  4.1.1(5)(a).  Becanae  tlic  tocation  of  the 
accessible  parking  apaoea  ducctty 
affecla  the  uaabibty  of  the  facility, 
especiafly  in  larger  parking  lota  where 
an  accaaaibie  entrance  may  be  located  a 
long  diatance  fron  the  acceastbie 
parking  spacea,  a  provision  has  been 
added  requiring  that  the  accesaible 
parking  spaces  be  "aa  doae  as 
practicable  to  an  acoeaaiUe  cntranGe.** 
The  proposed  BCMC  scoping  proviaiona 
for  the  ANSI  A117.1  standard  and 
Uniform  Building  Code  contain  a  aimilsr 
requirement.  The  UPAS  exception  lor 
parking  proridiag  for  official 
government  vehicles  has  no<  been 
indnded  in  theae  goidrlines  because  the 
guidelinea  addi-caa  private  fadbtiea. 
Paragraph  (SMb)  reqairea  that  at  least 
one  paaaenger  loadiog  xone  comply  with 
4.6.5  (pasaeoger  loading  zones)  when 
passenger  loading  zooea  are  provided. 

Question  &  Paragraph  (5Kc)  aUovrt 
accessible  parking  spacea  for  side  van 
lifts  to  be  used  to  meet  the  requireaienta 
for  accessible  parking  spaces.  Although 
sections  4.6.3  and  4.6.6  of  the  guidelines 
include  technical  specifications  for 
acceasibie  van  parking  spacea  (an 
adjacent  acceaa  aisle  at  least  9Q  hicbea 
wide  and  siiainnBi  vertical  clearance  of 
114  inches),  neithcf  UFAS  nor  these 
guidelines  require  such  spacea  to  be 
provided.  As  a  member  of  the 
Regulatory  Negotiation  Advisory 
Coasffiittee  that  aaskted  the  Federal 
Highway  Administration  to  develop 
gukiehnea  for  a  uniform  system  for 
handicapped  parking,  the  Board  was 
made  aware  that  some  state  and  local 
parking  enforcement  agenciea  had  no 
authority  to  designate  or  restrict  the  use 
of  certain  accesaible  parking  spaces  for 
vans  only.  Given  this  situation,  the 
Board  seeks  comments  on  whether  these 
guidehnea  should  include  scoping 
provisiooa  for  accessible  van  parking 
spaces.  If  so.  what  sboold  be  ^e 
required  minimnm  nmnber  of  accessible 
van  parking  spaces  in  a  lot?  Should 
accessible  van  parking  spacea  be 
provided  in  addition  to  tlte  mnnber  of 
accessible  parking  space*  required  by 
paragraph  (5)(a)  or  should  they  be  a 
percentage  of  thoae  spacea? 

Paragraph  (5){d)  concema  aeceaaibie 
parking  spaces  at  transient  kidgiBg. 
Where  parking  is  provided  for  all 
occupants,  one  accesaible  parking  space 


is  required  for  each  accessible  dwelling 
unit  or  sleeping  accommodation.  Where 
parking  ia  provided  for  visitort,  an 
additional  2  per  cent  of  the  .spaces,  or  at 
least  one.  must  be  accessible. 

Paragraph  (SKe)  containa  scoping 
provisions  for  accessible  parking  spaces 
at  facilities  providing?  medical  services. 
The  range  of  fsahties  covered  by  thia 
paragraph  is  brooder  than  medical  care 
facihties  covered  by  section  6  (e.g., 
hospitals  and  norsing  homes)  and 
includes  outpaFierrt  facilities.  In  general, 
facilities  provkfirw;  medical  services  are 
required  to  comply  with  the  scoping 
provisions  of  paragraph  (5)(a)  except  at 
out-patient  facilities,  where  10%  of  the 
total  number  of  parking  spaces  provided 
must  be  accessible;  and  at  facilities  that 
specialize  in  treatment  or  services  for 
persons  with  mobility  impairments, 
where  20%  of  the  total  number  of 
parking  spacea  provided  must  be 
accessible." 

Qaeation  ft  The  Board  seeks 
comments  on  whether  a  higher  mimber 
of  accessible  parking  spaces  should  be 
required  for  norrniedrcal  fadlities  that 
serve  individuals  with  disabilities  such 
as  vocational  rehabihtation  fadlities. 

Question  7  Paragraph  (8)  requires 
each  public  or  common  use  toilet  fadlity 
or  bathing  facility  provided  on  a  site  to 
comply  respectively  with  4.22  (toilet 
rooms)  and  4.23  (bathing  facilitie?). 
Paragraph  (6)  includes  an  exception 
based  on  UFAS  section  4.1.1(6)  which 
provides  that  where  single  user  portable 
toilet  or  bating  units  are  clustered  at  a 
location,  at  least  one  accessible  unit 
should  be  installed  whenever  typical 
inaccessible  units  are  provided.  Because 
of  the  increased  availability  of 
accesaible  portable  toilet  and  bathing 
units,  the  Board  is  considering  changing 
the  advisory  "should"  to  a  mandatory 
"shall"  and  seeks  comments  as  to 
whether  a  martdatory  requirement  is 
appropriate  and,  if  so,  how  many 
accessible  portable  miits  should  be 
required  in  a  cluster. 

Paragraph  (7]  specifies  which 
provTsiorw  of  4.30  (signage)  apply  to 
exterior  signs.  All  signs  are  required  to 
comply  with  4.30.2  (character 
proportion):  4.30.3  (character  height  and 
letter  spacing);  and  4.30.5  (finish  and 
contrast).  Signs  identifying  buildings 
and  fadhties,  and  permanent 
identification  of  rooms  or  spaces  (e.g.. 
toilet  facilities]  are  also  required  to 
comply  with  4.30^4  (raised  and  brailled 
characters  and  pictorial  symbol  signs) 


■  >  UTAS  Mctten  4Ll.i|5M«m«i)  mm  Km  Mnn 
"fpiiial  cofrf  in(wy  iadM««."  Th***  gndcMDM  m* 
the  man  iCLWiipimtiig  tarm  'faciiHi*»  lka« 
•pecializa  ■  madiMDl  or  leTvic**  for  partont  wttit 
mobility  unpaii-menu. ' 


and  4.3(10  (mounting  location  and 
height).  These  technical  specifications 
are  discussed  in  more  detail  under  4.30. 
Accessible  parking  spaces  and 
accessible  paaaenger  loading  zones  are 
required  to  be  klentified  with  the 
interna tiooal  symbol  of  accessibility,  if 
all  entrances  or  all  toilet  and  bathing 
facilities  are  not  accessible,  then  the 
accessible  entrances  and  accessible 
toilet  and  bathing  fadbtiea  are  required 
to  be  idcntiGed  with  the  international 
symbol  of  accessibility.  When  all 
entrances  or  all  toilet  and  bathing 
facilities  are  accessible,  identification 
by  the  international  symbol  of 
accessibility  is  not  only  unnecessary  but 
may  have  the  undesirable  effect  of 
making  people  think  that  something 
"s  pedal"  has  been  cfene.  A  provi&ion 
has  also  been  added  requiring 
directknal  signage  at  the  approach  to  an 
inaccessible  entrance  to  indicate  the 
route  to  the  nearest  accessible  entrance. 

4. 1.3    Accessible  Buildings:  New 
Construction 

This  section  is  taken  from  UFAS 
section  4.1.2  and  sets  out  the  scoping 
provisions  for  the  new  construction  of 
accessible  buildings  and  facilities. 

Paragraph  (1)  requires  at  least  one 
accessible  route  complying  with  4.3 
(accessible  route)  lo  cormect  accessible 
building  or  facility  entrances  with  at) 
accessible  spaces  and  elements  within 
the  building  or  facility.  Interior 
accessible  routes  may  include  corridors, 
floors^  ramps,  dkvators.  lifts,  and  clear 
floor  space  at  fixtures.  Paragraph  (2) 
requires  all  objects  that  overhang  or 
protrude  into  interior  circulation  paths 
(pedestrian  passageways  from  one  place 
to  another,  including  walks,  hallways, 
courtyards,  stairways,  and  stair 
landings)  to  comply  with  \A  (protruding 
objects).  Paragraph  (3)  requires  ground 
and  floor  surfaces  along  accessible 
routes  and  in  accessible  rooms  and 
spaces  to  comply  with  4.5  (ground  and 
floor  surfaces). 

Paragraph  (4)  follows  UF^S  4.1.2(4) 
and  requires  stairs  betweeiilevels  not 
connected  by  an  elevator  to'l^mply  with 
the  technical  spedficafions  for 
accessible  stairs  found  at  4.9.' 

Question  8:  Although  stairsare  never 
part  of  an  accessible  route  betause  they 
cannot  be  used  by  individuals  who  use 
wheelchairs,  they  are  usable  (and 
sometimes  more  usable  than  ramps)  by 
marry  people  with  mobility  injpairments. 
The  technical  specifications  for 
accessible  stairs,  including  those  for 
handrails  and  nosings,  are  extremely 
important  for  many  people,  especially 
those  who  me  cnrtches,  braces  or 
prostheses,  or  who  may  rely  on 
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handraSs  to  maintain  balance.  Since 
there  are  Instances  where  people  nmst 
use  stain  sach  as  in  emeigency 
evacuation  orelevalor  ontages.  the 
Board  seeks  ooiBiBeet  on  the 
approprialeoen  of  reqoiriag  a^  stairs  in 
new  oomtmctkn  to  comply  with  die 
technical  specifications  for  accessible 
stairs. 

Paragraph  (5)  reqaires  one  passenger 
elevator  complying  with  4.10  (elevator^ 
to  serve  each  level  hi  matti-story 
buJidings  and  fisdlities.  inchs^ng 
mezEaraBes,  unless  the  elevator 
exception  afiplies.  If  aore  liwn  one 
elevator  is  provided  each  etevator  is 
required  to  comply  with  4.10.  The 
elevator  exception  is  based  oa  section 
303(b)  of  tbe  ADA  and  exempts  fadlilies 
that  are  lesa  than  three  stories  or  have 
less  than  1,080  square  teet  per  stwy 
from  the  elewator  requirement  onless  Ike 
building  is  a  shopping  center,  a  shop^^ 
mall  tbe  ftrofeBsioRel  office  of  a  hcatfti 
care  provider,  or  another  type  of  facility 
determined  by  the  Attorney  General  to 
require  the  instaUation  of  an  elevator 
based  on  the  asage  of  die  iadlity. 

Section  3.5  of  the  guidelines  defmes 
several  tenns  related  to  elevators.  A 
"story"  is  defined  as  that  portion  of  « 
building  indoded  between  tfie  upper 
svrfaoe  of  a  floor  and  tiie  upper  suifaoe 
of  the  floor  or  roof  next  above.  If  snch 
portion  of «  building  does  not  mdude 
occupiable  space,  it  is  not  comklered  a 
story  for  purposes  of  these  gnidetines. 
"Oocopiable"  spaoe  Is  defined  as  a  rootn 
or  endosed  space  designed  for  human 
occupancy  in  which  individuals 
congregate  for  anrascment.  educational 
or  simdar  parposes,  or  in  which 
occupants  are  ongaged  at  labor  and 
which  is  equipped  with  meaas  of  egress, 
light,  and  ventilatian.  Basements  or 
attics  which  do  not  meet  the  definitian 
of  occupiable  ^ace,  are  not  considered 
a  story.  Itere  may  be  more  than  one 
floor  level  within  a  story  as  in  the  case 
of  a  mezzanine  which  is  defined  as  that 
portion  of  a  story  which  is  an 
intermediate  floor  level  placed  within  a 
story  and  havmg  occe^Bable  space 
above  and  below  its  floor,  .^though  a 
mezzanine  is  not  considraed  a  stery  for 
purposes  of  determining  whether  the 
elevator  exception  applieB.  if  a  facility  is 
required  to  have  an  elevatoc.  dien  the 
elevator  nnist  serve  each  level  iachidiag 
the  mezzanme.  Thus,  a  two  story  motd 
with  a  mezzanine  level  in  the  lobby  may 
come  tmder  the  elevator  exception. 
However,  if  a  two  story  medical  arts 
building  has  a  mezzanine  level,  die 
facility  falls  outside  the  elevator 
exception,  and  an  elevator  would  larve 
to  serve  the  first  and  second  stories  and 
the  mezzanine  level.  The  Department  of 


Justice  regulattODS  sHfl  define  (he  tei«s 
"shopping  centor."  "abopping  mall"  and 
"professioaal  olfioe  «f  a  heaMi  care 
provider." 

Parapvph  ^  incoiporatea  4angaage 
fmt  <be  lepsiativs  kMoiy  thaa  die 
elevatar  exception  '^doce  not  obviate  er 
limit  ia  any  way  the  obligatiaB  to 
comfdy  widi  die  rther  accassibiUty 
II  i|iiiiiMiali astobhshad"  in  seotioa 
4.13  ior  sew  conatraction.  H.  RepL  Un- 
485.  pL  Z,  at  IM.  For  instance,  if  a  two 
stofj  facility  is  not  raqaired  to  have  an 
elevstoc.  the  secoad  story  would 
nonetheless  kave  to  be  accessible, 
except  for  elevator  access.  Some 
individuals  who  are  mobdity  inpained 
can  roach  the  second  floor  by  stairs  with 
the  aid  of  crutches.  Aa  individual  might 
work  on  the  second  fkMr  aad  keep  a 
wheelchair  ia  the  office  for  getting 
around  on  the  second  floor.  Th*  secoad 
floor  mast  also  be  acceasibie  to  persons 
with  vision  or  hearing  impairmeats. 
Because  the  ground  Qoor  must  be 
accessible,  there  is  marginal  cost 
entailed  in  mriiipg  die  second  floor, 
with  fhe  same  structaire  and  generally 
the  same  floor  plan,  accessible. 

Paragraph  (5)  furiher  provides  with 
respect  to  the  levator  exception  thai  II 
toOet  or  bathing  facQities  are  provided 
on  a  level  not  served  by  an  elevator, 
toilet  or  bathing  fadlities  must  also  be 
provided  on  the  accessible  ground  floor. 
For  tnsrtance,  a  newly  contructed  two 
story  movie  theater  may  not  locate 
restrooms  only  on  the  second  story  that 
is  not  served  by  an  elevator  but  must 
locate  restrooms  on  the  accessible 
ground  floor. 

Question  9r  Paragraph  (5)  also 
incorporates  language  from  the 
legjstatlve  history  that  if  a  facility  which 
is  exempt  from  the  elevator  requirement 
nonetheless  has  an  elevator  installed, 
then  the  elevator  must  meet  the 
requirements  of  an  accessible  elevator. 
R  Rept.  f*).  101-485  pt.  Z  at  114.  A 
provision  has  been  added  that  such  an 
elevator  must  also  serve  each  level  in 
the  buildiiig.  The  Board  seeks  comment 
on  Ore  appropriateness  of  this  provisioiL 

Paragraph  T5)  also  exempts  elevator 
pits,  elevator  penthouses,  mechanical 
rooms,  and  piph^  or  equipment 
catwalks  from  Ae  elevator  requirwHent 

Question  tO:  In  addBtion,  paragraplj  (S) 
iacorporates  an  exoeptioR  from  UFAS 
section  4.1  J8(5i  vrfcick  allows  eocessible 
ramps  complying  with  4.8  (ramps)  or,  if 
no  other  ahemative  is  feasible, 
accessible  ptatform  tifts  complying  with 
4.11  (platform  Wis)  and  other  applicable 
local  regulations  to  be  used  in  lieu  of  an 
elevator,  T>e  reference  to  local 
regolations  was  added  because  a 
number  of  bmldiag  codes  and  tbe 


proposed  BCMC  scoping  pra^'^oBS  for 
the  AN9  AtlT.l  «tandaid  preMbit  Ihe 
installation  of  ptatform  Sfts  as  part  of  a 
repaired  accesaible  raate  in  new 
convbvclion.  i%9  bosrI  seeks 
comments  reganfiiq  jAatfonn  lifts. 
Should  they  be  prakibitsd  altogedter  in 
new  constructlonT  Sboidd  they  be 
allowed  of^  in  alterations  where  no 
other  accessible  means  of  vertical 
acoesB  OSR  be  provided?  If  allovred 
shoidd  the  reqavement  dmt  they  have 
the  capabflity  to  be  operated 
Independently  be  retained?  Shorid 
platform  Sfts  be  pr^obJbited  only  wben 
they  imemipt  an  accessible  means  of 
egress?  Where  lilts  are  need  in  an 
outdoor  environDent  whet  has  been  the 
experience  wfth  maintenanoe  and 
vandalisni? 

Paragrapii  t65  reqmres  that  where 
operable  windows  are  provided,  they 
must  comply  wift  4.12  (windows).  This 
provision  is  added  to  be  consistent  with 
MGRAD.  96C.F.R.  1190.51 01. 

Paragraphs  (H  {*)  drrough  (d) 
specifies  dtose  doors  whidi  nnist 
comply  widi  due  technical  specifications 
for  accessible  doors  foand  at  4.13. 
Paragraph  (?Ka^  reqnires  at  least  one 
door  at  eadi  eooeesible  entrance  to  a 
buikling  or  facffity  to  comply  with  4.13. 
Paragraph  (1T0»5  reqaires  at  least  one 
door  at  each  accessible  space  widtin  a 
building  or  faoBity  to  comply  with  4.13. 
Para^aph  {7)(c)  reqajres  each  door  that 
is  an  el«nent  of  an  accessible  route  to 
comply  v^ridi  4.1S.  Paragraph  (TMd) 
requH<es  each  door  that  is  provided  as 
part  <rf  an  aooessible  means  of  egress 
reqwed  by  4.8.19  (eg!«ss)  to  comply 
widi  4.13. 

Paragraph  (8)  restates  the 
requirements  of  UFAS  section  4.1.2(8) 
for  e» trances  and  nses  the  term  "ground 
floor"  instead  of  "grade  floor".  At  least 
one  prindpd  entrance  at  each  grotmd 
floor  level  to  a  btriWrng  or  fadlity  is 
required  to  comply  vrlfii  4.14  (entrances). 
As  defined  in  section  S.5,  an  "entrance" 
includes  the  approach  walk,  tbe  vertical 
access  leading  to  die  entrance  platform, 
the  entrance  platform  itself,  vestibules  if 
provided,  the  entry  doorfs)  or  gate(s), 
and  tke  hardware  on  &e  entry  door(8)  or 
gatels).  The  definition  of  an  "entrance" 
specifiee  diet  a  "^prindpal  entrance"  is 
one  throB^  whi<*  a  signiTicant  number 
of  people  enter  a  building  or  fadlity.  A 
"ground  floor"  is  defined  as  any 
occupiable  floor  less  d«n  one  story 
above  or  below  grade  with  direct  access 
to  pade.  A  buildhng  or  facility  always 
has  at  least  one  grmmd  floor  and  may 
have  Bwre  than  one  ground  floor,  for 
exaflrpte,  as  where  a  apht  level  entrarrce 
has  been  provided  or  where  a  building  is 
built  ink)  a  hifiside. 
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When  entrances  normally  serve 
transportation  facilities,  passenger 
loading  zones,  accessible  parking 
facilities,  taxi  stands,  public  streets  and 
sidewalks,  or  accessible  interior  vertical 
access,  then  at  least  one  of  the 
entrances  serving  each  of  those 
functions  must  be  accessible.  For 
instance,  if  entrance  A  connects  directly 
with  and  normally  services  an 
accessible  parking  garage  and  entrance 
B  normally  services  the  public  street, 
then  each  entrance  would  have  to  be 
accessible.  However,  if  entrance  A 
normally  services  both  the  accessible 
parking  garage  and  the  public  street, 
paragraph  (8)  is  satisfied  by  making 
entrance  A  accessible.  Paragraph  (8) 
further  states  that  it  is  preferable  to 
make  all  or  most  entrances  accessible 
because  entrances  also  serve  as  a 
means  of  egress  in  emergencies  whose 
proximity  to  all  parts  of  buildings  and 
facilities  is  essential. 

Question  11:  The  legislative  history 
suggests  a  different  requirement  where  a 
building  has  a  spHt  level  entrance  or  is 
built  into  a  hillside.  Specifically,  the 
Conference  Report  states  that 
"(ajccessibility  requirements  shall  not 
be  evaded  by  constructing  facilities  in 
such  a  way  that  no  story  constitutes  a 
'ground  floor,'  for  example,  by 
constructing  a  building  whose  main 
entrances  leads  only  to  stairways  or 
escalators  that  connect  with  upper  or 
lower  floors;  at  least  one  accessible 
ground  story  must  be  provided."  H. 
Kept.  101-596,  at  77.  The  Board  seeks 
comments  on  whether  the  requirements 
should  be  as  proposed  in  the  paragraph 
(8)  (a  building  that  has  split  level 
entrance  or  is  built  into  a  hillside  would 
be  considered  to  have  more  than  one 
ground  floor  and  at  least  one  accessible 
entrance  must  be  provided  at  each 
ground  floor  level)  or  as  suggested  in  the 
legislative  history  (at  least  one 
accessible  ground  story  must  be 
provided).  Alternatively,  the  Board 
seeks  comments  on  whether  the 
guidelines  should  require  all  entrances 
to  every  building  to  be  accessible. 

Paragraph  (9)  concerns  egress  and 
states  that,  in  multiple-story  buildings 
and  facilities  where  at-grade  egress  from 
each  floor  is  impossible,  either  approved 
fire  and  smoke  partitions  that  create 
horizontal  exits  must  be  provided  within 
each  story,  or  areas  of  refuge  complying 
with  4.3.11  (areas  of  refuge)  and 
approved  by  agencies  having  authority 
for  safety  must  be  provided  within  each 
floor.  Section  3.5  defmes  an  "area  of 
refuge"  as  an  area,  which  has  direct 
access  to  an  exit  stairway,  where  people 
who  are  unable  to  use  stairs  may  remain 
safely  to  await  further  instructions  or 


assistance  during  emergency 
evacuations.  The  technical 
specifications  for  areas  of  refuge  are 
discussed  at  4.3.11.  The  definition  of 
"egress"  derives  that  an  accessible 
means  of  egress  does  not  include  stairs, 
steps,  or  escalators,  but  than  an  area  of 
refuge  or  evacuation  elevators  may  be 
included  as  part  of  an  accessible  means 
of  egress.  A  provision  has  also  been 
added  to  paragraph  (9)  to  require  that, 
when  used  as  part  of  an  accessible 
means  of  egress,  areas  of  refuge  are  to 
be  provided  in  a  number  equal  to  that 
for  required  exits  under  local  code 
provisions.  For  instance,  if  a  multi-story 
building  is  required  to  have  two  exits 
but  provides  three  exits,  only  two  areas 
of  refuge  must  be  provided  on  each 
floor.  Local  building  codes  establish  the 
number  of  required  exits  based  on  the 
occupant  load  (number  of  occupants 
that  the  building  is  designed  for).  The 
proposed  BCMC  scoping  provisions  for 
ANSI  A117.1  and  the  Uniform  Building 
Code  tie  the  number  of  areas  of  refuge 
back  to  the  occupant  load.  To  avoid 
possible  conflict  or  discrepancy  with 
other  codes,  paragraph  (9)  relates  the 
required  number  of  areas  of  refuge  to 
the  required  number  of  exits  rather  than 
to  the  occupant  load. 

Question  12:  Paragraph  (10)  comes 
from  UFAS  section  4.1.2(9)  and  requires 
"approximately"  50  percent  of  drinking 
fountains  or  water  coolers  provided  on 
each  floor  to  comply  with  4.15  (drinking 
fountains)  and  to  be  on  an  accessible 
route.  The  Board  is  considering  requiring 
"at  least"  50  percent  to  be  accessible  in 
order  to  make  the  provision  more  easily 
enforced.  Because  of  the  low  mounting 
height  of  accessible  drinking  fountains, 
many  people  find  "inaccessible" 
drinking  fountains  easier  to  use  since 
they  are  usually  mounted  at  a  greater 
height  from  the  floor,  and  therefore,  it 
would  not  be  appropriate  to  require  100 
percent  accessible  fountains.  The  Board 
seeks  comment  on  whether  a  specific 
percentage  of  accessible  drinking 
fountains  should  be  required  and,  if  so, 
whether  at  least  50  percent  would  be  an 
appropriate  number? 

Paragraph  (11)  requires  each  public 
and  common  use  toilet  facility  and 
bathing  facility  to  comply  respectively 
with  4.22  (toilet  rooms)  and  4.23  (bathing 
facilities)  and  to  be  on  an  accessible 
route.  Other  toilet  rooms,  such  as  a 
private  restroom  which  is  part  of  an 
executive's  office  and  is  not  intended  for 
use  by  other  employees,  must  be 
adaptable  (i.e.,  capable  of  being  altered 
so  as  to  accommodate  the  needs  of 
individuals  with  or  without  disabilities 
or  to  accommodate  the  needs  of  persons 


with  different  types  or  degrees  of 
disabilities). 

Paragraph  (12)(a)  states  that  if  Rxed 
or  built-in  storage  facilities  such  as 
cabinets,  shelves,  closets,  and  drawers 
are  provided  in  accessible  spaces,  at 
least  one  of  each  type  provided  shall 
contain  storage  space  complying  with 
4.25  (storage).  Additional  storage  may 
be  provided  outside  the  maximum  high 
reach  (54  inches)  and  minimum  low 
reach  (9  inches)  shown  in  Figure  38.  This 
provision  does  not  require  shelves  and 
display  units  to  be  entirely  within  these 
reach  ranges  so  there  is  no  change 
required  in  supermarket  fixed  shelving 
design  or  in  the  design  of  fixed  clothing 
racks.  With  respect  to  employee  work 
stations,  as  discussed  under  section 
4.1.1(3),  the  guidelines  do  not  require 
those  areas  to  be  equipped  with 
accessible  shelves.  However, 
consideration  should  be  given  to  placing 
shelves  in  employee  work  stations  at  a 
convenient  height  for  accessibility  or 
installing  commercially  available 
shelving  that  is  adjustable  so  that 
reasonable  accommodations  can  be 
made  in  the  future. 

Paragraph  (12)(b]  requires  shelves  or 
display  units  allowing  self-service  by 
customers  in  mercantile  occupancies  to 
be  located  on  an  accessible  route  so  that 
individuals  with  mobility  impairments 
can  approach  them  in  a  manner 
consistent  with  those  enjoyed  by  other 
members  of  the  general  public. 

Paragraph  (13)  states  that  controls  and 
operating  mechanisms  in  accessible 
spaces,  along  accessible  routes,  or  as 
parts  of  accessible  elements  (e.g.,  light 
switches  and  dispenser  controls)  must 
comply  with  4.27  (controls  and  operating 
mechanisms). 

Paragraph  (14)  provides  that  if 
emergency  warning  systems  are 
provided,  they  must  include  both 
audible  alarms  and  visual  alarms 
complying  with  4.28  (alarms).  The 
technical  specifications  for  alarms  are 
discussed  under  4.28.  The  alarm 
requirements  for  sleeping 
accommodations  are  discussed  under 
9.3.  Paragraph  (14)  allows  emergency 
warning  systems  in  health  care  facilities 
to  be  modified  to  suit  standard  health 
care  alarm  design  practice. 

Paragraph  (15)  requires  detectable 
warnings  to  be  provided  at  hazardous 
conditions  as  specified  in  4.29 
(detectable  warnings).  A  "detectable 
warning"  is  defined  in  section  3.5  as  a 
standardized  surface  feature  built  in  or 
applied  to  walking  surfaces  or  other 
elements  to  warn  visually  impaired 
people  of  hazards  on  a  circulation  path. 
This  requirement  is  discussed  in  more 
detail  under  4.29. 
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Paragraph  (M)  specifies  wtach 
provisiaM  of  4.38  Isii^ge)  apply  to 
inteiior  Mgns  io  make  them  aocessibie  to 
indiridiMlfl  with  vision  inQMirmeBts.  All 
sign*  are  required  to  conply  with  A302 
(character  proporttoB);  4J0.3  (ckaracter 
he^  aod  letter  sj»ac^:  4. 3a  5  {finisk 
and  conU'ast.);  and  4  J04  (iUumination 
levels).  SigBfl  that  provide  permanent 
ideatiiication  of  rooms  aad  spaces  «uch 
as  toilet  facilitiet  (e«.,  men/womeD}, 
room  numbers,  ami  exits  are  alao 
required  to  cfmp\y  with  4  J0.4  (raised 
aad  braiUed  characters  and  pictorial 
symbol  si^s]  and  4 JOB  (mounting 
locatioo  aad  he^].  Signs  providing 
temporary  iirfonnation  aboat  rooms  and 
spaces  such  as  the  current  occupant's 
name  do  not  have  to  comply  with  4  J0.4 
(raised  and  braiUed  characters  and 
pictorial  symbol  MgM).  These  te<:bucal 
specifications  are  discussed  in  more 
detail  under  4.30. 

Question  13:  The  Board  seeks 
information  regarding  additional  types 
of  signage  that  are  necessary  for 
individuals  with  vision  impairments  to 
partknpate  in  integrated  environments 
and  that  should  comply  with  the 
technical  specificatioas  for  raised  and 
bratlled  characters  t4.3a4),  and 
mounting  location  ^id  height  ^4ja6). 
The  Board  is  coasidering  requiring 
informational  and  directional  signage  to 
comply  with  those  technical 
specidcations,  particularly  where  it  may 
affect  the  usability  of  the  building  or 
facility  such  as  signage  indicating  the 
locati<"^  of  an  iBformation  desk. 
audiloiium  or  gymnasium;  specifying 
rules  Off  conduct  or  alerting  the  public  to 
certain  hazards,  io  areas  where 
overhead  signage  is  typically  provided 
such  as  conference  centers  aod  bus 
stations,  how  can  infonoation  on  these 
signs  be  made  accessiMe  to  persons 
who  use  raised  and  brailled  characters? 
Section  AJMJb  requires  signs  to  be 
mounted  between  54  and  86  inches,  and 
signs  that  provide  permanent 
identification  of  rooms  aod  spaces  must 
be  installed  on  the  wall  adjacent  to  the 
latch  side  of  the  door.  In  large  open 
areas  such  as  an  indoor  atrium  there 
may  be  no  wall  or  doorway  io  proximity 
to  overhead  signage.  Are  there  other 
technologies  such  as  audibk  signs  that 
may  be  more  usable  than  requiring 
signage  to  comply  with  the  techmcal 
specifications  for  raised  and  brailled 
characters  (4.3a4),  and  moantiBg 
location  and  height  (4J0.6)?  The  Board 
seeks  information  regarding  the  benefits 
and  costs  of  these  reqoirements  aad 
alternative  technok>gie&. 

Para^aph  (17)(a)  contains  a  table 
which  spedfies  the  nuaiber  ctf 
accessible  telepho&es  required  to 


comply  with  4 Jl  (tofepbones)  wlien 
pttUsc  pay  teVtfkame*.  pttbUc  dosed 
ciicoit  teiephoiies,  or  oitber  pnUic 
teleplMoes  are  prorided.  The  number  is 
the  same  as  specified  in  \ffAS  sectioB 
A.l2ii7){a.\.  SeotioB  iJ5  defines  a  "dosed 
circoii  tetepbone"  as  a  telephone  with 
dedicated  liiK(s)  snch  as  a  house  phoae, 
courtesy  phone,  or  phoste  that  must  be 
used  to  ^ain  eninnce  to  a  facihty.  Ihe 
term  has  been  added  to  datify  that  the 
provisiBP  applies  to  ^  types  of  pubhc 
telq>haoea. 

Fteragreph  flTJO^  specifies  ttke  number 
of  telephones  ve^uirod  to  be  eqaipped 
with  a  volume  control  for  persons  with 
hearing  impairments.  Al  telephones 
required  to  be  eooessiHe  by  *e  table  in 
psagreph  (iTHa)  mast  be  equipped  with 
volume  controls.  In  adtfitioB,  ZS  percent 
of  each  type  of  triephone  (public  pay 
tele^yhones,  public  ck»ed  circuit 
telephones,  and  other  pnb&c  telephones) 
must  also  be  equipped  with  a  Tohane 
control  and  dispersed  throughout  the 
facflity.  The  instaHation  of  additional 
votwne  control  eqmpped  tdepiwmes  is 
encoHTaged.  Telephones  equipped  with 
a  vohnne  control  are  to  be  identified  by 
a  sign  containing  a  depiction  of  a 
telephone  hantiwt  wi^  radiating  sotmd 
waves  t4.30.71. 

Tire  Board  believes  that  the  proposed 
scoping  provisions  in  paragraph  17(b) 
are  consistetrt  with  the  ADA  mandate  to 
improve  comaiunication  accessibility. 
Since  1987,  the  State  of  Connecticut  has 
required  that  25  percent  of  coin  and 
cohdess  public  telephones  be  equipped 
with  a  volume  control.  The  Bell  Atlantic 
Company,  serving  Delaware,  Maryland, 
New  Jersey,  Pennsylvania,  Viijinia, 
West  Vii^ia,  and  Washington,  DC, 
initiated  a  voluntary  program  in  1989  to 
equip  significant  numbers  of  new  and 
existing  puiblic  telephones  with 
amplification  devices.  Some  facilities, 
such  as  the  US.  Air  terminal  al  the 
Washington  National  Airport,  equip  all 
public  pay  telephones  with  a  volume 
control. 

QuestioB  14:  Some  mamifacturers 
provide  a  range  of  up  to  18  decibels 
(units  used  to  compare  intensities  of 
sound)  above  normal;  others  provide  a 
more  limited  range  (usually  12  decibels). 
The  Board  seeks  commeots  on  what 
decibel  raage  should  be  specified  for 
volume  controls  on  telephones.  The 
Board  is  also  interested  in  obtaining 
information  on  the  costs  and  benefUs 
associated  with  various  systems. 
Commenters  are  asked  to  address  the 
cost  of  a  aew  telephoae  with  a  volume 
control  as  casapaied  to  a  new  telephoa* 
without  such  a  feature. 

Paragrc^  17(c)  adds  scoping 
pnmaiofis  for  teleaomammicatioa 


display  devices  or  i 
devices  far  ttc  deaf  n^3D)  ior 
individuals  wbo  vmxmat  me  voice 
telephones.  Section  !.£  defines  a  'TDD" 
as  a  derioe  that  amplnys  ^apfaic  (Le., 
wtilteiM  coauiBBUcactiaas  through  the 
transmissioo  of  ooded  sign^  acmes  the 
standard  Uk^\hmt  netmvk.  Tide  IV  of 
the  ADA  laqahea  cannnon  earners  to 
pinvide  teVecoBanMcalions  vday 
services,  which  wiU  employ  a  third  party 
having  access  to  both  a  TDD  and  voice 
telephone  to  faciBlate  oaasnanication 
between  TDD  users  afid  others  who  use 
voice  tetephones  only.  Lndividaels  with 
seviere  hearmg  or  other  comnoiicatioD 
impairments  wfll  reqaire  a  TOD  to 
access  this  system  or  to  call  otbets  %»ho 
use  TDDs.  Few  mdividvals  carry  a 
portable  TDD.  Even  then,  devices  which 
are  the  most  portable  often  are  the  nmst 
difficdt  to  operate  by  individuals  wi* 
mobility  and  ownnranication 
impairments  wbo  lack  coordination  or 
manual  dexterity.  TDD  telephones  (a 
single,  vandal  resistant,  integrated  tmit) 
are  commercially  available.  Nothing  in 
this  provision  prohibits  the  installation 
of  a  simple  TDD  adjacent  to  or  writhin 
the  tele^»one  endorore  as  long  as  it  is 
usable. 

Question  15:  Paragraph  (t7)(c) 
requires  a  building  or  fadlity  that  has  a 
total  of  six  or  more  public  pay 
telephones  to  provide  at  least  one  public 
pay  telephone  equipped  with  a  TDD. 
This  number  would  exclude  many 
smaller  buildir\g8  and  facilities.  The 
Board  seeks  comment  on  the 
appropriateness  of  using  the  total 
number  of  public  pay  telephones  in  a 
building  or  facility  as  the  basis  for  the 
TDD  scoping  provisions  and  whether  six 
public  pay  tdephones  should  be  the 
point  at  which  to  require  a  TDD.  As  an 
alternative,  shoiUd  the  Board  specify 
scoping  according  to  occupancy  type  as 
is  done  in  the  State  of  Midiigaa? 
Michigan  requires  TDDs  to  be  installed 
whenever  public  telephones  are 
installed  at  airports  having  regvlarly 
scheduled  fligbts,  bus  and  traia  depots, 
hospitals,  cllaics.  health  care  oeators, 
senior  citizen  complexes,  conveation 
centers,  hotels  with  conventioa  centers, 
and  covered  malls.  The  Board  also  seeks 
more  iaiocmation  negardiog  the  need  for 
public  TDDs  4a  general  and  at  apedttc 
types  of  facilities.  Do  (he  ^nerai  public 
or  individuals  with  coatnunication 
impairments  have  a  greater  need  for 
teleoommanications  access  in  certain 
facilities  such  as  aiiporta,  bus  stations, 
conference  ceaten,  hospitals? 

Qtesitiea  Mr  Paragraph  (18)  states  that 
if  fixed  or  bmh-in  seating  or  tables  are 
provided  in  accessible  spaces,  then  at 
least  5  percent  bat  ah««ys  at  least  one. 
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of  the  fixed  or  built-in  seating  spaces  or 
tables  must  comply  with  4.32  (seating, 
tables,  and  work  surfaces).  An 
accessible  route  must  lead  to  and 
through  such  fixed  or  built-in  seating, 
tables  or  work  surfaces.  See,  section  5.1 
for  requirements  for  fixed  tables  in 
restaurants  and  cafeterias.  The  Board 
seeks  comments  on  whether  the  five 
percent  Figure  is  adequate  or  whether  a 
lower  or  higher  percent  should  be 
specified? 

Paragraph  (19)(a)  contains  a  table 
specifying  the  number  of  wheelchair 
seating  spaces  required  to  be  provided 
in  places  of  assembly.  The  number  is  the 
same  as  specified  in  UFAS  section 
4.1.2(18)(a). 

Paragraph  (19)(b)  contains  scoping 
provisions  for  assistive  listening 
systems  in  indoor  assembly  areas  where 
audible  communications  are  integral  to 
the  use  of  the  space  such  as  concert 
halls,  theaters,  meeting  rooms,  or 
banquet  rooms  in  restaurants  where 
community  service  clubs  or  others  may 
meet.  The  requirement  for  a 
permanently  installed  assistive  listening 
system  in  such  an  assembly  area  is 
triggered  by  any  of  the  following;  (1)  If  it 
accommodates  fifty  or  more  people:  (2) 
if  an  audio  amphfication  system  is 
provided;  or  (3)  if  it  is  used  regularly  as 
a  meeting  or  conference  room. 

UFAS  section  4.1.2(18)(b)  allows  for 
the  provision  of  portable  listening 
systems  in  certain  assembly  areas 
where  there  is  no  audio  amplification 
system.  Paragraph  19(b)  requires  either 
a  permanently  installed  listening  system 
or  wiring  for  a  portable  system  where  ■ 
the  assembly  area  does  not  trigger  the 
requirement  that  a  permanently 
installed  system  be  provided.  A 
requirement  has  also  been  added  for 
signage  notifying  patrons  of  the 
availability  of  a  system. 

Paragraph  (19)(b)  provides  greater 
guidance  that  UFAS  regarding  the 
requirements  for  assistive  listening 
devices  or  receivers.  UFAS  section 
4.1.2(18](b)  requires  that  a  reasonable 
number  of  people  with  hearing 
impairments  be  assisted.  Paragraph 
(19)(b)  requires  assistive  listening 
devices  or  receivers  equal  to  4  percent 
of  the  total  number  of  seats,  but  in  no 
case  less  than  two,  which  would  provide 
measurable  guidance.  This  provision  is 
important  due  to  a  misunderstanding  of 
the  need  for  assistive  listening  devices 
to  enable  those  with  hearing 
impairments  to  use  assistive  listening 
systems.  Assistive  hstening  systems,  in 
constrast  to  audio  amplification 
systems,  are  designed  to  transmit  sound 
as  directly  as  possible  to  a  receiver/ 
transducer  used  in  the  ear  of  the 
listener.  A  common  misunderstanding  is 


that  all  individuals  with  hearing 
impairments  use  a  T-switch  on  a  hearing 
aid  to  interact  with  a  transmitter.  Thus, 
it  is  often  believed  that  a  transmitter 
alone  is  sufficient.  This  is  obviously 
untrue  for  those  individuals  with  hearing 
impairments  who  do  not  or  cannot  use 
hearing  aids.  Less  obvious  is  the  fact 
that  hearing  aids  are  not  required  to  be 
sold  with  a  T-switch.  Furthermore,  not 
ail  assistive  listening  systems  are 
compatible  with  hearing  aids.  Therefore, 
a  requirement  for  a  specific  number  of 
assistive  listening  devices  or  receivers  is 
essential  for  those  who  need  such 
devices. 

The  Bureau  of  the  Census  has 
reported  that  there  are  7,213,000 
individuals  who  have  difficulty  hearing 
what  is  said  in  a  normal  conversation 
with  another  person.  Bureau  of  Census, 
Disability  Functional  Limitation  and 
Insurance  Coverage:  1984-85.  This 
number  does  not  include  those  who 
cannot  hear  at  all.  At  the  time  the  study 
was  conducted,  this  number  represented 
slightly  more  than  4  per  cent  of  the  total 
population  aged  15  and  older.  This  is  a 
conservative  number.  There  are  other 
studies  which  indicate  that  a  greater 
percentage  of  individuals  have  a  hearing 
impairment  such  as  the  National  Center 
for  Health  Statistics  which  found  a  7.9 
per  cent  rate.  National  Health  Interview 
Survey.  1979-SO.  New  York  State  census 
estimates  the  population  of  persons  with 
hearing  impairments  at  9  per  cent  of  the 
population.  Section  1102.6(c)  of  the  New 
York  State  Uniform  Fire  Prevention  and 
Building  Code  requires  the  minimum 
number  of  assistive  listening  devices  or 
receivers  to  be  provided  to  be  equal  to  9 
per  cent  of  the  total  number  of  seats  for 
buildings  with  seating  of  up  to  1,000 
seats. 

Question  27:  The  Board  seeks 
information  regarding  the  use  of 
permanently  installed  versus  portable 
assistive  listening  systems.  Specifically, 
in  which  types  of  assembly  areas  would 
one  type  of  system  be  preferable  to  the 
other?  For  example,  (1)  should  areas 
with  fixed  seating  such  as  movie 
theaters  or  play  houses  have  permanent 
systems;  and  (2)  should  shopping  malls 
where  temporary  seating  may  be 
provided  for  special  events  have  wiring 
for  portable  systems?  Additionally,  the 
Board  seeks  information  regarding 
which  types  of  systems  (infra-red, 
induction  loop,  and  FM  radio)  may  work 
best  in  a  given  environment. 

Question  18:  An  additional 
communication  barrier  is  imposed  at 
sales  and  service  counters,  teller 
windows,  box  offices,  and  information 
kiosks  where  a  physical  barrier 
separates  service  personnel  and 
customers.  Persons  with  certain  hearing 


impairments  can  benefit  from  the 
provision  of  an  assistive  listening 
system  at  some  of  these  facilities.  The 
Board  seeks  information  regarding  the 
extent  and  scope  of  this  problem;  the 
need  for  assistive  listening  systems; 
ways  in  which  they  could  be  provided; 
and  costs.  If  services  are  provided  at 
several  points  along  a  counter  such  as 
teller  windows  at  a  bank  should  scoping 
provisions  be  based  on  a  percentage  of 
the  total  number,  or  a  minimum  of  one? 

Paragraph  (20)  adds  a  new  scoping 
provision  for  automated  teller  machines 
and  requires  that  where  such  machines 
are  provided,  at  least  one  machine  must 
comply  with  4.34  (automated  teller 
machines).  Paragraph  (20)  also  includes 
an  exception  which  states  that  drive-up- 
only  automated  teller  machines  are  not 
required  to  comply  with  4.34.2  (controls) 
and  4.34.3  (clearance  and  reach  range). 
The  technical  specifications  for 
automated  teller  machines  are  discussed 
at  4.34. 

4.1.4  Reserve 

4.1.5  Accessible  Buildings:  Additions 

This  section  states  that  each  addition 
to  an  existing  building  or  facility  shall 
be  regarded  as  an  alteration  and  shall 
comply  with  the  scoping  provisions  for 
new  construction,  as  well  as  alterations; 
the  applicable  technical  specifications  in 
sections  4.2  through  4.34;  and  special 
application  sections  5  through  9.  Section 
3.5  defines  an  "addition"  as  an 
expansion,  extension,  or  increase  in  the 
gross  floor  area  of  a  building  or  facility. 

4.1.6  Accessible  Buildings:  Alterations 

Paragraph  (1)  is  based  on  UFAS 
section  4.1.6(1)  and  sets  out  general 
requirements  for  alterations.  An 
"alteration",  as  defined  in  section  3.5  of 
the  guidelines,  means  any  change  to  a 
building  or  facility  that  affects  or  could 
affect  the  usability  of  the  building  or 
facility  or  any  part  thereof.  Alterations 
include,  but  are  not  limited  to, 
remodeling,  renovations,  rehabilitation, 
reconstruction,  historic  restoration, 
changes  or  rearrangement  of  the 
structural  parts  or  elements  of  a  building 
or  facility,  changes  or  rearrangement  in 
the  plan  configuration  of  walls  and 
partitions,  and  extraordinary  repair. 
Normal  maintenance,  reroofing,  painting 
or  wallpapering,  or  changes  to 
mechanical  or  electrical  systems  are  not 
considered  to  be  alterations  unless  they 
affect  the  usability  of  the  building  or 
facility. 

Paragraph  (l){a)  is  a  new  provision 
and  states  that  no  alteration  may  be 
undertaken  which  decreases  or  has  the 
effect  of  decreasing  accessibility  or 
usability  of  a  building  or  facility.  The 
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Board  has  seen  cases  where  existing 
facilities  that  incorporated  accessibihty 
features  have  been  altered  and  the 
accessible  features  have  been  removed 
with  the  result  that  the  overall 
accessibility  of  the  facility  has  been 
decreased.  The  Board  believes  that  this 
is  contrary  to  the  purposes  of  the  ADA. 
Even  when  an  existing  facility  exceeds 
the  minimum  scoping  provisions  of  these 
guidelines,  alterations  should  not  result 
in  a  decrease  in  the  level  of 
accessibility.  For  example,  if  an  existing 
facility  has  two  entrances,  each  of 
which  is  accessible  by  means  of  a  ramp 
complying  with  4.8  (ramps),  it  would  not 
be  permissible  to  replace  one  of  the 
ramps  with  steps  even  though  section 
4.1.3(8)  provides  that  at  least  one 
principal  entrance  at  ground  level  must 
be  accessible. 

Paragraph  (l)(b)  sets  out  the  general 
requirement  that  if  an  existing  element, 
space,  or  common  area  is  altered,  then 
each  such  altered  element,  space,  or 
common  area  must  comply  with  the 
applicable  scoping  provision  for  new 
construction.  The  key  point  is  whether 
the  alteration  presents  an  opportimity  to 
make  the  element  space,  or  common 
area  being  worked  on  accessible.  For 
example,  if  a  conference  center  plans  to 
replace  its  audioamplification  system, 
the  facility  would  have  to  comply  with 
section  4.1.3(19)(b)  of  the  guidelines  and 
install  a  permanent  assistive  listening 
system.  If  a  parking  garage  restripes  its 
parking  spaces  and  does  not  have  the 
number  of  accessible  parking  spaces 
required  by  4.1.2(5){a),  the  facility  would 
have  to  provide  the  required  number  of 
such  spaces. 

Paragraph  (1)(g)  provides  that  if  an 
escalator  or  stair  is  planned  or  installed 
where  none  existed  previously  and 
major  structural  modifications  are 
necessary  for  such  installation,  then  a 
means  of  accessible  vertical  access  must 
be  provided  that  complies  with  4.7  (curb 
ramps),  4.8  (ramps),  4.10  (elevators),  or 
4.11  (platform  lifts).  UFAS  section 
4.1.6(l)(b)  contains  a  similar 
requirement  which  is  derived  from 
MGRAD.  36  CFR  1190.33(a)(3). 

Paragraph  (l)(d)  states  that  if 
alterations  of  sin^e  elements,  when 
considered  together,  amount  to  an 
alteration  of  a  room  or  space  in  a 
building  or  facility,  then  the  entire  room 
or  space  must  be  made  accessible.  For 
example,  if  renovations  are  planned  to  a 
restroom,  including  new  plumbing, 
water  closets,  toilet  stalls,  and 
lavatories,  then  the  entire  restroom, 
including  the  doorway,  would  have  to 
comply  with  the  technical  specifications 
for  accessible  restrooms  (4.22). 

Paragraph  1(e)  clarifies  that  this 
section  does  not  impose  a  requirement 


for  greater  accessibility  than  would  be 
required  for  new  construction.  For 
example,  if  the  elevators  and  stairs  in  a 
building  are  being  altered  and  the 
elevators  are  made  accessible,  then  no 
accessibihty  modifications  are  required 
to  the  stairs  connecting  levels  now 
connected  by  the  accessible  elevators 
since  the  scoping  provisions  for  new 
construction  require  only  stairs 
connecting  levels  that  are  not  connected 
by  an  elevator  to  comply  with  4.9 
(stairs).  However,  if  modifications  to  the 
stairs  are  required  by  a  local  code  to 
correct  unsafe  conditions,  then  the 
modifications  must  be  done  in 
accordance  %vith  these  guidelines  unless 
technically  infeasible  (this  term  is 
discussed  under  paragraph  (l)(g)). 

Paragraph  (l)(f)  concerns  alterations 
limited  solely  to  electrical,  mechanical, 
or  plumbing  systems,  or  to  asbestos 
removal  and  is  further  discussed  in  a 
note  to  paragraph  (2). 

Paragraph  (l)(g)  contains  an  exception 
if  it  is  "technically  infeasible"  to  fully 
comply  with  the  accessibility 
requirements  for  alterations.  Section 
303(a)(2)  of  the  ADA  contemplates  such 
an  exception  when  it  states  that 
alterations  are  to  be  made  in  an 
accessible  manner  "to  the  maximum 
extent  feasible."  The  legislative  history 
explains  the  phrase  "to  the  maximum 
extent  feasible"  was  used  to  allow  for 
the  occasional  case  in  which  the  nature 
of  an  existing  facility  is  such  as  to  make 
it  virtually  impossible  to  renovate  the 
building  in  a  manner  that  results  in  its 
being  fully  accessible.  H.  Kept.  101-485, 
pt.  2,  at  114.  The  term  "technically 
infeasible"  is  defined  in  section  3.5  of 
the  guidelines  as  meaning  that  an 
alteration  has  little  likelihood  of  being 
accomplished  in  an  accessible  manner 
because  existing  structural  conditions 
would  require  removing  or  altering  a 
load-bearing  member  or  because  site 
constraints  prohibit  modification  or 
addition  of  elements,  spaces  or  features 
necessary  to  provide  accessibility.'* 


'  •  UFAS  uMtt  the  term  "itHjcturally 
impracticable"  to  describe  alteration!  which  have 
little  likelihood  of  being  accomphibed  in  an 
accessible  manner  without  removing  load-beanng 
structural  member  and/or  incurring  an  increased 
cost  of  50  percent  or  more  of  the  value  of  the 
element  of  the  building  or  facility  involved.  Section 
303(a)(1)  of  the  ADA  and  these  guidelines  use  the 
term  "stnicturally  impracticable"  to  describe  an 
exception  in  new  construction.  See.  section  4.1.1(5) 
of  these  guidelines  and  related  discussion.  Thus, 
these  guidelines  use  the  term  "technically 
infeasible"  to  describe  the  excepbon  for  alterations. 
A  cost  factor  is  not  included  in  the  definition  of 
"technically  infeasible"  because  section  303(a)(2)  of 
the  ADA  addresses  the  issue  of  cost  in  the  context 
of  alterations  that  affect  or  could  affect  usability  of 
or  access  to  an  area  of  the  facility  containing  a 
primary  function.  See  section  4.1.6(2)  of  these 
guidelines  and  related  discussion. 


As  in  the  case  of  the  exception  for 
structural  impracticability  in  new 
construction,  the  technically  infeasible 
exception  for  alterations  is  not  to  be 
viewed  as  an  all-or-nothing  proposition. 
If  it  is  technically  infeasible  to  comply 
with  some  of  the  requirements  for 
alternations,  but  technically  feasible  to 
comply  with  others,  then  the  other 
requirements  must  be  met.  Any  altered 
feature  of  the  facility  or  portion  of  the 
facility  that  can  be  made  accessible, 
must  be  made  accessible  to  the 
maximum  extent  feasible. 

Paragraph  (l)(h)  incorporates  the 
exception  from  section  303(b)  of  the 
ADA  which  does  not  require  the 
installation  of  an  elevator  in  newly 
constructed  or  altered  facilities  that  are 
less  than  three  stories  or  have  less  than 
3.000  square  feet  per  story  unless  the 
building  is  a  shopping  center,  a  shopping 
mall,  the  professional  office  of  a  health 
care  provider,  or  another  type  of  facility 
or  determined  by  the  Attorney  General. 
This  exception  is  discussed  in  detail 
under  the  new  construction 
requirements.  See,  section  4.1.3(5). 

Paragraph  (2)  restates  the  requirement 
of  section  303(a)(2)  of  the  ADA  with 
respect  to  alterations  that  affect  or  could 
affect  the  usability  of  or  access  to  an 
area  of  the  facility  containing  a  primary 
function.  In  the  case  of  such  alterations, 
the  path  of  travel  to  the  altered  area  and 
the  restrooms,  telephones,  and  drinking 
fountains  serving  the  altered  areas  must 
be  made  accessible  to  the  extent  that 
these  additional  accessibility  features 
are  not  disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope, 
as  determined  under  criteria  estabUshed 
by  the  Attorney  General."  The 
Department  of  Justice  regulations  will 
address  the  implementation  of  this 
provision. 

Paragraph  (3)  contains  special 
technical  provisions  for  alterations  to 
existing  buildings  and  facilities  where  it 
is  technically  infeasible  to  comply  with 
certain  provisions  of  4.2  through  4.34  or 
where  other  specified  conditions 
prevent  compliance.  For  example, 
paragraph  (3)(a)  allows  slightly  steeper 
slopes  for  short  curb  ramps  and  interior 
or  exterior  ramps  to  be  constinicted  on 
existing  sites  or  in  existing  buildings  or 
facilities  where  space  limitations 
prohibit  comphance  with  4.8.2  which 
requires  a  maximum  slope  of  1:12  in  new 
construction.  Paragraph  (3)(e)(i)  permits 
the  installation  of  at  least  one  unisex 


"  Paragraph  (l)(f)  provides  that  this  requirement 
does  not  apply  if  the  alteration  work  is  limited 
solely  to  the  electrical  mechamcal.  or  plumbing 
system  or  to  asbestos  removal,  and  does  not  mvolve 
the  alteration  of  any  elements  or  spaces  required  to 
be  accessible  under  these  guidelines 
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toilet  p«r  Qoor  locat«d  in  tb«  saoe  area 
as  existing  toilet  hciliUas  wh«re  it  ia 
tcchnicaUf  initaaiUa  to  modify  exiating 
toilet  faciliWM  to  cosiply  witb  4.22  (toilet 
rooms)  and  422  (bathrooma,  bathing 
facilitiaa.  and  tbower  rooms).  Eadt 
unisex  toilet  muat  contain  ont  water 
cloa«t  camplying  with  4.18  (watar 
closets)  and  on*  Lavatory  complying 
witii  4.19  (lavatories  and  mirrors),  and 
the  door  must  have  a  privacy  latch.  The 
other  special  technical  provisiona  relate 
to  extension  of  handrails  at  stairs 
(paragraph  (3)(b));  autoaatic  door 
reopening  devices  in  elevators 
(paragraph  (3)(c)(i));  inside  car 
dimensions  in  elevators  (paragraph 
(3](c)(ii)](  clear  opening  width 
requirements  for  doors  (paragraph 
(3](d](i]];  thresholds  at  doors  (paragraph 
(3)(d](li)};  accessible  seating  and 
companion  seating  in  aasembly  areas 
(paragraph  (3](g](i)};  and  performing 
areaa  in  assembly  areas  (paragraph 
(3)(g](ii]].  Paragraph  (f]  adds  provisions 
for  directional  signage  indicating  the 
nearest  accessible  entrances  and  toilet 
or  bathing  facilities  when  an  entrance 
other  than  a  principal  entrance  is  made 
accessible  and  when  inaccessible  toilet 
or  bathing  facilities  are  allowed  to 
remain  in  an  existing  building  or  facility. 

4.  U    Accetsihie  Buiidiagi:  Historic 
Pivt&mitton 

Thi*  section  implements  section  504(c) 
of  llie  ADA  which  requires  that  the 
guidelines  Inchide  procedures  and 
requirements  for  alterations  that  will 
threaten  or  destroy  the  historic 
signifieance  of  qaahfied  historic 
buildings  and  feciiities  as  defined  in 
UFAS  section  4.1.7(1  f(a).  Paragmph 
(l)(a]  of  the  guidelines  incorporates 
UFAS  section  4.1.7^1  Ha)  and  defines 
qualified  histortc  buildings  or  facilities 
as  those  buildings  and  facilities  that  are 
eligible  for  Hsting  in  the  National 
Register  of  Ffistoric  Places,  or  such 
properties  designated  as  historic  under  a 
State  or  )ocb\  law. 

Section  504(c)  of  the  ADA  further 
requires  that  with  respect  to  alterations 
of  buildinge  and  facilities  that  are 
eligible  for  Usting  in  the  National 
Register  of  Historic  Places,  the 
guidehnes  shall,  at  a  minimmn,  maintain 
the  precedene  and  reqairements 
established  in  UPAS  sections  4.1.7  ft) 
and  (2).  Puagrapha  (1)  (a),  (b),  and  (c)  of 
the  goideEnea  incorpoiatas  UFAS 
section  44.7(1)  and  provides  for 
comnvata  to  be  obtained  from  the 
Advisory  Council  on  Historic 
Preservation  (Advisory  Conndl)  when 
required  by  aectioR  106  of  the  N^ional 
Historic  Ptetervation  Act  of  1988,  m 
amendfed,  before  altering  a  qualified 
historic  building  or  facility  with  respact 


to  whether  the  requirements  for 
accessible  routes  (exterior  and  interior), 
rampe.  entrances,  toileta.  pariting  and 
displays  and  signage  would  threaten  or 
destroy  the  historic  significance  of  the 
building  or  facihty.  If  the  Advisory 
Council  makes  a  written  determinatioq 
that  the  accessibility  reqtnrements  for 
any  of  these  features  woaki  threaten  or 
destroy  the  historic  significance  of  the 
building  or  facihty,  the  ahemative 
minimum  requirements  hsted  in 
paragraphs  (2)  (•)  through  (h)  of  the 
guidelines  may  be  used  for  that  feature. 

Question  19:  With  regard  to  thoee 
buildings  and  facilities  designated  as 
historic  under  State  m  local  law,  section 
504(c)  of  the  ADA  requires  that  the 
guidelines  contain  procedures 
equivalent  to  those  estabhshed  for 
buiidinga  and  facilities  that  are  eKgible 
for  listing  in  the  National  Register  of 
Historic  Places.  Those  States  and  \oca\ 
governments  that  have  their  historic 
preservation  programs  certified  by  the 
Secretary  of  the  Interior  for  fnnding 
purposes  pursuant  to  the  National 
Historic  Preservation  Act  of  1966,  as 
amended,  are  required  to  establish 
qualified  State  historic  preservation 
review  boards  and  local  historic  review 
commissions.  16  U.S.C.  470b.  The  Board 
seeks  comments  on  the  appropriateness 
of  using  those  State  boards  and  local 
commissions,  where  they  exist,  for 
purposes  of  making  a  written 
determination  whether  the  requirements 
for  accessible  features  would  threaten 
or  destroy  the  historic  significance  of 
properties  designated  as  historic  mtder 
their  State  or  local  program.  The  Board 
also  seeks  comments  on  what 
procedures  should  be  used  for  State  and 
local  govemments  whose  historic 
preservation  programs  are  not  certified 
by  the  Secretary  of  biterior. 

Question  20:  Paragraphs  (2)  (a) 
through  (e)  of  the  guidehnes  incorporate 
UFAS  section  4.1.7(2)  and  provide 
alternative  minimum  requirements  for 
accessible  routes,  entrances,  toilets,  and 
displays  and  signage  that  may  be  used 
when  the  Advisory  Council  determines 
that  complying  with  a  specific 
accessibility  requirement  would 
threaten  or  destroy  the  historic 
significance  of  the  building  or  facihty. 
For  Lnstance,  paragraph  (2)(b)  provides 
that  if  the  Advisory  Council  determines 
that  making  a  principal  entrance  of  a 
facility  accessible  would  threaten  or 
destroy  the  historic  significance  of  the 
building  and  no  other  entrances  used  by 
the  public  can  comply  with  4.14 
(entrances),  then  an  entrance  not  used 
by  the  pubhc  btrt  "open  (unlocked)"  may 
be  made  accessible.  Directional  sigp^tge 
must  be  provided  at  the  inacceasible 


entrance  inch  eating  the  locatirai  of  the 
accessible  entrance.  The  intent  of  the    t 
provision  it  to  proridc  convenient  and 
independent  access  to  individiials  with 
disabilities  in  a  manner  consistent  with 
that  provided  other  members  of  the 
pubtic.  The  Board  realizes,  however, 
that  this  requirement  may  resott  in 
secarity  problems.  The  Board  is 
considering  changing  this  provision  to 
allow  security  needs  to  be  addressed  as 
long  as  convenience  and  independent 
access  is  facilitated  at  the  other 
entrance.  The  Board  seeks  comments 
regarding  this  issue. 

4.2  tfirough  4^4    Technical 
Specifications 

The  following  sections  of  the  1960 
version  of  the  ANSI  A117.1  standard  are 
taken  from  UFAS  and  reprinted  in  the 
guidelines:  ** 

4.2  Space  Allowance  aod  Reach  Raages 

4.3  Accessible  Route 

4.4  Protruding- Objects 

4.5  Ground  and  Floor  Surfaces 

4.6  Pariting  aitd  Passenger  Loading  Zones 

4.7  Carb  Ramps 

4.8  Ramps 
49  Staira 

4.10  Elevators 

4.11  Platfona  Lifts 

4.12  Windews 

4.13  Doors 

4.14  Entrances 

4.15  Drinking  Fountains  and  Water  Coolers 

4.16  Wafer  Closets 
4  17  Toilet  Stalls 
4.16  Urinals 

4.19  Lavatories  and  Mirrors 

4  20  Bathtubs 

4  21  Shower  Stall* 

4.22  Toilet  Rooms 

4.23  Bathrooms.  Batiiing  Facilities,  and 
Shower  Rooms 

4.24  Sinks 

4.25  Storage 

4  26  Handraik.  Grab  Bars.  Tub  and  Shower 

Seats 

4.27  Controls  and  Operating  Mechanisms 

4  28  Alarms 

4.29  Detectable  Warnings 

4.30  Signage 

4.31  Telephones 

4.32  Seating.  Tables,  and  Work  Spaces 

4.33  Assembly  Areas 

UFAS  contains  modifications  and 
additions  to  the  ANSI  A117.1  standard 
Unless  otherwise  discussed  below,  the 
modifications  and  additions  contained 
in  UFAS  are  incorporated  in  these 
guidelines  and  noted  by  italics. 

The  ANSI  A117.1  standard  has  been 
generally  accepted  by  the  private  sector. 


■*  TlM  ANSI  All?.]  Handard  m  rapciaUd  wiU> 
penDiMieo  frwn  Um  AaeficiM  Nalianal  Stoadaid* 
Institute.  Copies  of  tha  ANSI  AU7  1  stuitUrd  may 
be  purctiated  fram  the  American  NaUonar 
Slanddrda  bistltute  at  1430  Broadwar.  New  Yorlc, 
N.Y.  MOXa 
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The  appendix  to  the  guidelines  contains 
additional  information  about  some  of 
the  technical  specifications.  Those 
section  numbers  are  marked  with  an 
asterisk  in  the  guidelines.  After  the 
Department  of  justice  establishes 
accessibility  standards  based  on  these 
guidelines,  the  Board  intends  to  make 
available  manuals  explaining  the 
standards  and  to  provide  training  and 
technical  assistance. 

As  discussed  below,  the  Board 
proposes  to  modify  or  add  provisions  to 
the  following  technical  specifications 
which  are  also  noted  by  italics:  '* 

4.3.10  Accessible  Route:  Egress 

4.3.11  Accessible  Route:  Areas  of  Refuge 
4.5.3    Ground  and  Floor  Surfaces:  Carpet 
4.7.7    Curb  Ramps:  Detectable  Warnings 
4.9.2    Stairs:  Treads  and  Risers 

4.9.5    Stairs:  Detectable  Warnings 
4.12    Windows 

4.22.3    Toilet  Rooms:  Clear  Floor  Space 
4.23.3    Bathrooms:  Clear  Floor  Space 

4.28  Alarms 

4.29  Detectable  Warnings 

4.30  Signage 

The  Board  also  proposes  to  add  a 
section  4.34  for  automated  teller 
machines.  Wherever  possible,  the  Board 
has  attempted  to  be  consistent  with  the 
planned  revisions  to  the  ANSI  A117.1 
standard  when  proposing  modifications 
or  additions  to  ^e  technical 
specifications. 

In  addition,  the  Board  is  considering 
possible  changes  to  or  seeks  information 
regarding  the  following  sections: 

4.3    Accessible  Route:  Travel  Distance 

4.3  Accessible  Route:  Ramps  and  Stairs 

4.4  Protruding  Objects:  General 

4.5  Ground  and  Floor  Surfaces:  Slip 
Resistance 

4.8    Ramps:  Slip  Resistance 
4.8.2    Ramps:  Slope  and  Rise 
4.10    Elevators:  Handrails 
4.17    Toilet  Stalls:  Width  and  Grab  Bars 
4.33    Assembly  Areas:  Row  Spacing  and 
Lines  of  Sight 

The  Board  also  seeks  comments 
regarding  adding  a  new  section  for 
dressing  and  fitting  rooms. 

Those  sections  that  the  Board  is 
proposing  to  modify  or  add  to,  or  that 
the  Board  is  considering  possible 
changes  to  or  seeks  information  on,  are 
discussed  below. 

4.3    Accessible  Route:  Travel  Distance 

Question  21:  At  least  one  accessible 
route  must  be  provided  within  the 
boundary  of  the  site  from  public 
transportation  stops,  accessible  parking, 
and  accessible  passenger  loading  zones, 
and  public  streets  or  sidewalks  to  the 


"The  proposed  changes  to  sections  4.3.10;  4.5.3: 
4.12:  4.22.3;  and  4.23.3  relate  to  modifications  and 
additions  made  by  UFAS  and  do  not  affect  the  1980 
or  1966  versions  of  the  ANSI  A117.1  standard. 


accessible  building  entrance  they  serve. 
The  Board  recognizes  that  there  is  some 
concern  among  persons  with  disabihties 
regarding  the  issue  of  travel  distances 
between  points  on  an  accessible  route, 
especially  lengthy  travel  distances 
between  accessible  parking  spaces  and 
accessible  building  entrances.  The  more 
direct  routes  are  frequently  inaccessible. 
The  Board  is  considering  adding  specific 
language  to  section  4.3  to  address  this 
issue  and  seeks  comment  on  the 
following  options:  (1)  The  accessible 
route  shall  be  the  "shortest  possible 
route";  (2)  the  accessible  route  shall  be 
the  "shortest,  most  direct  route 
practicable";  or  (3)  the  route  of  travel  for 
persons  with  disabilities,  including  an 
accessible  building  entrance  and  an 
accessible  route,  shall,  to  the  maximum 
extent  feasible,  coincide  with  the  route 
of  travel  for  the  general  public. 

4.3    Accessible  Route:  Ramps  and 
Stairs 

Question  22:  An  accessible  means  of 
vertical  access  such  as  a  ramp  must  be 
provided  if  an  accessible  route  has 
changes  in  level.  Stairs  are  not 
permitted  as  part  of  an  accessible  route. 
Although  many  ambulatory  persons 
with  mobihty  impairments  require 
elements  of  an  accessible  route  such  as 
a  firm,  stable,  and  slip  resistant  ground 
and  floor  surfaces,  they  may  be  unable 
to  maintain  balance  where  the  cross 
slope  of  a  path  exceeds  1:50  or  may 
experience  more  difficulty  negotiating 
ramps,  than  stairs.  For  example, 
individuals  with  above  knee 
amputations  may  not  have  the  ability  to 
flex  a  prosthetic  knee  joint  while 
walking.  Given  this  information,  should 
the  Board  include  a  requirement  for 
stairs  to  be  provided  adjacent  to  ramps 
when  they  are  part  of  an  accessible 
route? 

4.3.10  Accessible  Route:  Egress 

4.3.11  Accessible  Route:  Area  of 
Refuge 

Section  4.3.10  provides  that  accessible 
routes  serving  any  accessible  space  or 
element  shall  also  serve  as  a  means  of 
egress  for  emergencies  or  connect  to  an 
accessible  place  of  refuge.  See,  section 
4.1.3(9)  for  discussion  of  related  scoping 
provisions  for  accessible  means  of 
egress  and  areas  of  refuge.  Neither 
UFAS  nor  the  ANSI  A117.1  standard 
contain  any  technical  specifications  for 
places  of  refuge,  but  rather  state  that 
such  areas  shall  comply  with  the 
requirements  of  the  administrative 
authority  having  jurisdiction. 

The  model  building  codes  and  the  Life 
Safety  Code  of  the  National  Fire 
Protection  Association  include 


provisions  for  areas  of  refuge  as  part  of 
a  horizontal  exit.  A  horizontal  exit  is  an 
option  utilized  in  certain  cases  to  satisfy 
partially  the  requirement  for  multiple 
exits  from  a  building,  and  is  not  a 
"required"  type  of  exit.  Very  few 
existing  buildings,  other  than  hospitals, 
have  horizontal  exits  or  their  associated 
areas  of  refuge.  As  described  in  the 
building  and  life  safety  codes,  areas  of 
refuge  address  the  space  needs  of  the 
entire  building  population  on  the  floor 
level  in  question  and  go  far  beyond  the 
needs  of  people  with  disabilities. 

The  Board  proposes  to  delete  the 
provisions  requiring  that  areas  of  refuge 
comply  with  the  requirements  of  the 
administrative  authority  having 
jurisdiction  and  to  add  a  new  section 
4.3.11  titled  "Areas  of  Refuge"  that 
would  provide  technical  specifications 
for  such  areas. 

The  report  of  the  Board  sponsored 
research  project  on  egress,  the  proposed 
BCMC  scoping  provisions  for  the  ANSI 
A117.1  standard,  and  the  Uniform 
Building  Code  were  considered  in 
developing  the  new  section.  As  defined 
in  section  3.5,  an  "area  of  refuge"  is  an 
area,  which  has  direct  access  to  an  exit 
stairway,  where  people  who  are  unable 
to  use  stairs  may  remain  safely  to  await 
further  instruction  or  assistance  during 
emergency  evacuation.  Section  4.3.11 
requires  that  each  area  of  refuge  have  a 
one-hour  minimum  fire-resistive 
separation  and  direct  access  to  an  exit 
stairway  (if  above  or  below  the  ground 
floor  level).  In  addition,  an  area  of 
refuge  may  have  access  to  an  egress 
elevator  where  such  elevator  is  designed 
and  constructed  as  being  suitable  for 
emergency  evacuation  when  operated 
by  trained  emergency  8er\ice  personnel. 
Each  area  of  refuge  is  required  to 
provide  a  minimum  of  two  wheelchair 
spaces  (30  inches  by  48  inches  each) 
which  may  not  be  part  of.  nor  encroach 
upon,  any  required  exit,  comdor,  or 
landing  dimension.  A  landing  in  an  exit 
stair  which  does  not  contain  a  standpipe 
may  be  used  as  an  area  of  refuge  if  the 
requirements  of  the  preceding  sentence 
are  met.  Section  4.3.11  also  contains 
provisions  for  travel  to  an  area  of 
refuge:  doors:  a  two-way  communication 
system  with  both  visible  and  audible 
signals;  and  signage. 

4.4.1    Protruding  Objects:  General 

Question  23:  Section  4.4.1  provides 
that  objects  protruding  from  walls  with 
their  leading  edges  between  27  inches 
and  80  inches  above  the  finished  floor 
(e.g..  telephones)  may  protrude  no  more 
than  4  inches  into  walks,  halls, 
corridors,  passageways,  or  aisles.  The 
Board  seeks  information  on  whether  this 
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provisiofi  ia  adequate  in  preventing  a 
haiard  to  pcfsoiM  with  impaired  viaion 
who  oftea  uae  the  weU  aa  a  ahoreline. 
especially  people  with  low  viaion  who 
sometimes  do  not  use  mobility  aids  such 
as  canes  wid  dog  guides. 

QueaOoa  24:  SectioD  4.4.1  further 
provides  that  objects  with  their  leading 
edges  at  or  below  27  inches  above  the 
finkhed  floor  may  protrude  any  amoaot 
This  proviaioa  ie  based  ob  an 
assuB^an  that  moat  people  with 
severe  visioa  impaiments  use  long 
canes  as  a  nobihty  aid  and  that  an 
object  cm  be  detected  if  its  lowest 
surface  is  not  more  than  27  ioches  above 
the  floor.  The  Board  seeks  information 
on  whether  this  proviaioQ  gives 
adequate  wanung  to  individuals  who 
use  canes  and  those  who  do  not  use 
canes,  if  adequate  warmog  is  not  given, 
what  changes  should  be  made  to  the 
provision? 

4.S    Ground  and  Floor  Surfaces:  Slip 
Reaatoncm 

4.8    Ramps:  Slip  Resistance 

V\om%  walks,  rampe.  stairs,  and  curb 
cuts  along  accessibLe  nmtea  and  in 
accessible  rooms  and  spaces  are 
reqHired  to  be  stable,  firm,  and  slip 
reaistast:  however,  no  quantitative 
measure  has  been  assisted  for  slip 
resistance:  This  has  led  to  the  use  of 
some  inappropriate  materials,  especially 
for  ramps.  To  adtfa>ess  tins  issue,  the 
Board  spoaiBored  a  research  project 
involving  tests  ti  actual  subjects  with 
disabilities  waUdng  or  wheeling  across  a 
device  to  measara  frictioaai  farces 
under  a  variety  (rf  conditians.  While  the 
coefficient  of  friction  under  these 
conditioos  is  a  dynamic  variable,  which 
cannot  be  readily  measored  in  the  6eki 
the  static  coefBaent  of  frictian  can 
serve  as  an  approximation.  The  research 
project  coocluded  that  persons  with 
disabilities  have  a  need  for  greater 
friction  on  walking  surfaces  than  do 
others.  Tke  research  project  report,  SUp 
Resistaat  Surfaces,  ia  available  from  the 
Board  and  the  National  Technical 
Infonnatkm  Services  t>fnS).  Springfield, 
Virginia. 

Based  on  the  findings  of  the  research 
project  tbe  Board  is  considering 
assigning  a  vahie  for  slip  resistance  is 
the  technical  specificatiaas  for  gramid 
and  floor  surfaces,  and  ramps. 
Specifically,  the  Board  is  considering 
requiriag  ground  and  Sooc  stit&ce 
materials  (other  thaa  on  ramps)  to  have 
a  static  coefficieot  of  frictioa  d  (L8;  and 
ramp  materials  to  have  a  static 
coeiBeieat  of  frictioa  of  ftt.  These 
values,  would  be  measured  on  a  deaa.. 
dry  saefiBce  inatatted  sccordiiig  to  the 
maBofsfitanr'a  instnetiaaa.  Tlie 


research  project  report  includes  a  list  of 
common  building  materials  and  their 
respective  coefficients.  As  measored. 
they  provide  an  approximation  of 
surface  properties  needed  to  ensure 
accessibility. 

Queslon  25:  The  Board  recognizes  that 
the  slip  resistance  of  materials  varies 
widely  due  to  factors  over  which  the 
builder  or  designer  has  no  control,  such 
as  the  maintenaiKie  of  the  surface  and 
the  presence  of  water  or  other 
contaminants.  These  factors  caanot  be 
addressed  by  a  desi^  or  construction 
standard.  Nevertheless,  inclusion  of 
values  for  slip  resistance  will  require 
builders  and  designers  to  consider 
carefully  the  choice  of  materials  and 
will  at  least  discourage  the  use  of 
inappropriate  oaatehals.  The  Board 
seeks  comments  on  whether  this 
approach  is  workable  or  whether  there 
is  a  better  method  of  measuring  slip 
resistance.  Comment  is  also  sought  on 
whether  appropriate  values  for  slip 
resistance  should  be  included  for  ground 
and  floor  surfaces  in  other  sections  such 
as  bathing  facilities  [4.23). 

4. 5.3    Ground  and  Fhor  Sarfaces: 
Carpet 

This  section  provides  among  other 
things  that  the  maximum  pile  height  for 
carpet  or  carpet  tile  used  on  a  ground  or 
floor  surface  shall  be  V»  inch.  UFAS 
added  a  provision  which  does  not 
appear  in  the  ANSI  A117.1  standard  that 
if  carpet  tile  is  used  on  an  accessible 
ground  or  floor  surface,  it  shall  have  a 
maximum  combined  thickness  of  pile, 
cushion,  and  backing  height  of  V^  inches. 
The  Board  has  not  adopted  the  UFAS 
provision. 

4.8.2    Ramps:  Slope  and  Rise 

Question  26:  Section  4.8.2  provides 
that  the  least  possible  slope  shall  be 
used  for  any  ramp  and  that  the 
maximum  slope  of  a  ramp  in  new 
construction  shall  be  1.12.  The  Board  is 
aware  of  concerns  which  have  been 
raised  regarding  the  1:12  maximum  slope 
of  a  ramp  in  new  construction.  On 
lighter  weight  sport-type  wheelchairs, 
the  axle  is  frequently  placed  forward  to 
allow  a  tighter  turning  radius  and  to 
reduce  the  weight  on  the  front  wheels, 
making  the  risk  of  tipping  backward  on 
a  steep  ramp  in  such  a  wheelchair 
greater  than  in  a  standard  wheelchair. 
The  number  of  persons  using  Hghter 
weight  sport-type  wheelchairs  has 
increased  in  recent  years.  Additionally, 
individuals  using  standard  wheelchairs 
who  have  poor  upper  body  strength 
have  difficult  negotiating  ramps  with  a 
1:12  aJope.  Research  comhicted  m  the 
mid-19708  at  the  University  of  Syracuse 
showed  that  only  56  percent  of  the 


individuals  could  negotiate  a  full  30  foo< 
run  of  a  ramp  with  a  1:12  slope. 
Accessible  Buildings  for  People  with 
Walking  and  Reaching  Limitations,  U.S. 
Department  of  Housing  and  Urban 
Development  (1979).  Of  those  subjects 
unable  to  use  a  1:12  ramp,  65  percent 
were  able  to  travel  30  feet  of  a  1:1ft 
ramp.  For  any  requirement,  there  is 
some  percentage  of  persons  who  are  not 
accommodated.  The  Board  seeks 
comments  regarding  whether  the  1.12 
maximum  slope  should  be  changed  and 
what  costs  would  be  associated  with  a 
reduction  of  this  maximum  slope? 

4.9.2    Stairs:  Trends  and  Risers 

The  anafogous  UFAS  section  provides 
that  open  risers  are  not  permitted  on 
accessible  routes."  Since  stairs  are 
never  part  of  an  accessible  route,  the 
Board  proposes  to  prohibit  open  risers 
on  stairs. 

I 
4.10    Elevators 

Question  27:  The  lack  of  handrails  in 
elevators  often  presents  unique 
problems  for  ambulatory  persons  with 
m«>biHty  impairmerrts.  Many  State  end 
local  aceessibifity  codes  require 
handrails  in  elevators  and  the  elevator 
industry  recommends  they  be  included. 
See,  National  Elevator  Industry 
Institute,  Minimum  Passenger  Elevator 
Requirements  for  the  Handicapped.  The 
Board  seeks  comments  on  whether 
handrails  should  be  required  in  elevator 
cars  and.  if  so,  should  diey  comply  with 
the  technical  specifications  for  handrails 
at  4.26?  What  specific  location  and 
mounting  requirements  should  apply? 
Where  should  handrails  be  located  in 
relationship  to  elevator  controls? 

4.12    Windows 

This  section  is  reserved  in  UFAS. 
MGRAD  has  adopted  the  provisions  for 
windows  from  the  1986  version  of  the 
ANSI  A117.1  standard  36  CFR 
1190.31  U);  1190.4a  The  Board  proposes 
to  include  those  provisioiis  in  the  ADA 
guidelines. 

4.17    Toilet  Stalls:  Width  and  Grab 
Bars 

Question  28:  Section  4.17.3  requires 
use  of  the  60  inch  wide  standard  stall 
(Figure  30(a)}  and  allows  the  36  inch  or 
48  inch  wide  alternate  stalls  (Figure 
30(b))  only  in  alterations  where 
provision  of  the  standard  stall  is 
technically  infeesibie  or  vehere  local 
plumbing  codes  prohibit  reduction  in  the 


'*This  ptuTlniuii  WB«  orignulty  sdcted  by  UFAS 
10  the  1980  vCTshm  of  the  ANSI  A117.I  standarrf. 
The  W99  v^rmtm  of  tfie  ANSI  ATtT.l  gtandard 
incorporate*  the  UFAS  pnmston. 
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number  of  fixtures.'''  A  60  inch  width 
allows  a  clear  space  on  one  side  of  the 
toilet  to  enable  persons  who  use 
w'neeldiairs  to  perform  a  side  or 
diagonal  transfer  from  a  wheelchair  to 
the  toilet  However,  some  (>ersoDS  with 
disabilities  who  use  mobility  aids  such 
as  a  walker,  cane  or  crutches  are  better 
able  to  use  the  dual  parallel  grab  bars  in 
the  36  inch  wide  alternate  stall  to 
achieve  a  staiuiing  posiboa.  These 
persons  feel  that  dual  parallel  grab  bars 
are  most  effective  for  their  needs.  A 
possible  way  to  accommodate  these 
individuals  as  well  as  wheelchair  users 
who  require  the  standard  60  inch  wide 
stall  is  to  reqxiire  movable  grab  bars. 
The  design  might  provide 
accommodations  for  a  wider  range  of 
pers(xi8.  The  Board  requests  infarmatioa 
on  the  following  questions: 

(a)  Section  4J7.8  requires  grab  bars  in 
toilet  stalls  to  comply  with  4.26.  Section 
4.26.3  specifies  structural  strength  at  any 
point  along  the  grab  bar.  If  properly 
installed,  can  movable  grab  bars 
available  on  the  market  comply  vrith 
4.2&3? 

(b)  What  are  the  costs  associated  with 
installation  of  movable  grab  bars  in  both 
new  construction  and  alterations  as 
compared  to  providing  a  standard  stall? 

(c)  If  movable  grab  bars  are  left  in  a 
parallel  position  can  they  be  moved 
independently  by  a  person  with  a  severe 
mobibty  impeirment  who  needs  the 
required  dearances  provided  in  the 
standard  stall? 

(d)  How  do  movable  grab  bars 
compare  to  currently  required  grab  ba.-s 
with  respect  to  general  maintenance  and 
susceptibihty  to  abuse  and  vandalisai? 

(e)  Should  movable  grab  bars  be 
required  only  in  certain  occupancy  types 
such  as  nursing  homes  or  airports? 

Question  29:  Another  option  is  to 
require  that  a  36  inch  wide  alternate 
stall  or  a  ctmventional,  non-accessible 
stall  be  equipped  with  dual  parallel  grab 
bars.  This  would  be  required  in  addition 
to  the  60  inch  wide  standard  stall  with 
its  current  grab  bar  req>jvreraent».  The 
Board  seeks  comments  on  this  option, 
including  whether  a  conventional  stall 
which  may  var>'  in  width,  would  provide 
adequate  clearance  between  the  ^ab 
bars  to  assiu^  individuals  of  sufficient 
leverage  for  rising  to  a  standing  position. 

4.22.3    Toilet  Rooms:  Clear  Floor  Space 

4  233    Bathrooms:  Clear  Floor  Space 

These  sections  require  an 
unobstructed  turning  space  complying 
with  4.2.3  (a  clear  space  of  60  inch 
diameter)  to  be  provided  within  an 


■^  The  ANSI  An?  J  atandar^  aikiwi  ai'tei  \he 
■tdcdaid  or  aHanutc  taiiat  staiig  to  '*k  uscci  j-,  new 
cnnstructton  or  allerstioov 


accessible  toilet  room  and  an  accessible 
bathroom.  UFAS  added  an  exception 
which  does  not  appear  in  the  ANSI 
All 7.1  standard  aUowring  a  toilet  room 
or  bathroom  with  only  one  water  closet 
and  one  lavatory  (and  one  bathtub  or 
shower  in  the  caae  of  a  bathroom)  to 
have  a  clear  floor  space  of  30  inches  by 
60  inches.  The  Board  proposes  to  omit 
this  UFAS  exc^on  from  the  sectioos. 

4.28.1    Alarms:  General 
4.28.3    Alarms:  Visual  Alarms 

These  seclioos  are  based  on  a  Board 
sponsored  research  fjrcject  on  visual 
signals.  The  research  project  included 
human  factors  tests  oo  the 
characteristics  of  visual  si^ials  which 
might  be  used  as  emergency  alarms  for 
persons  with  hearing  uufwiiiuieata  and 
involved  over  200  sabjecta  in  both 
laboratory  and  field  settings.  Copies  of 
the  research  project  report.  Visual 
Signals  Profect,  are  available  from  the 
Board  and  the  National  Technical 
I.ifonnation  Service,  Springfield, 
Virginia.  The  Board  has  presented  the 
results  of  the  research  project  to  the 
ANSI  A117  Committee  which  is  in  the 
process  of  revising  the  ANSI  A117.1 
standard.  The  Board  has  attempted  to 
be  consistent  with  the  planned  revisions 
to  these  sections  in  the  ANSI  A117.1 
standard. 

The  research  team  that  conducted  the 
project  considered  the  level  of  coverage 
and  cost,  and  recommended  the  use  of 
visual  signals  in  all  restrooms;  any  other 
public  use  or  common  use  areas  where 
an  individual  with  a  hearing  impairment 
is  likely  to  be  alone  at  anytime  such  as 
hallways,  lobbies,  employee  lovage 
areas,  and  copier  rooms;  and  individual 
woHt  stations  where  an  individual  with 
a  hearing  impairment  is  an  etssigned 
occupant.  The  Board  has  incorporated 
this  recommendation  in  section  4.28.1, 
except  for  requiring  visual  signal 
appliances  at  individual  work  stations 
because  it  is  not  possible  to  know  during 
the  design  and  construction  of  a  building 
which  individual  work  stations  might  be 
occupied  by  persons  with  hearing 
i.Tipainncnts.  The  provision  of  a  visual 
signal  appliance  al  a  particular  work 
"'•'tion  would  be  an  issue  of  reasonable 
accommodation  when  an  individual 
with  a  hearing  impairment  is  employed. 
The  Board  has  also  incorporated  in 
section  4.28.3  the  findings  of  the 
research  project  regarding  those 
photometric  and  placement  features 
which  were  generally  eSective  in 
altering  people  with  hearing 
impaiments. 


4.2£Ji    Alarms:  Audible  Alarms 

Question  30:  This  section  establishes 
sound  levels  lor  audible  emeigency 
a  1  anus.  Many  individxiab  confuse 
audible  emergency  alams  with  other 
auditory  aignals  such  as  elevator 
emergency  bells.  Standardization  of 
emergency  alarm*  withm  buildings  and 
facilities  should  alleviate  this  problem 
and  provide  a  greater  hkelihood  of 
timely  responses.  The  Board  seeks 
comment  on  whether  this  concern  is  an 
accessibility  issue  to  be  addreascd  in 
these  guidelines  or  a  hfie  aafety  issue 
equally  affecting  ail  members  of  the 
general  pubbc  which  is  more 
appropriately  addressed  by  other  codes? 

4.28.4    Alarms:  Auxilrary  Alarms 

This  section  ccmcents  the  provision  of 
visual  alarms  for  hearing  impaired 
persons  in  dwelhng  units  and  sleeping 
acconuBodations.  See,  section  9.3  and 
related  disciission  on  requirements  for 
visual  alarms  in  hotels,  motels,  iims, 
boardmf  houses,  dormitories,  retorts, 
and  other  similar  p^es  of  transient 
lodging.  The  Board  proposes  to  add  a 
provision  to  tin  section  which  woaki 
require  that  wiien  visual  alarms  are  in 
place,  they  shall  be  visible  m  aH  areas  of 
the  unit  or  roora. 

4.29.2    Detectable  Warnings  on 
Walking  Surfaces 

A  detectable  warning  is  a 
standardized  surface  feature  built  in  or 
appbed  to  walking  sarfaces  or  odier 
elements  to  warn  individuals  with  visual 
impairments  of  hazards  on  a  orcalatioB 
path  (e.g„  walks,  hallways,  courtyards, 
stairways,  and  stair  landings).  Persons 
with  htde  or  no  usable  vision  rely  on 
tactile,  sound,  and  resibence  contrasts 
to  detect  hazards.  Persons  with  some 
visioa  rely  on  visual  contrasts  to  detect 
hazards. 

When  the  Board  developed  MGRAD 
in  the  early  1960' s,  it  reserved  most  of 
the  sectiona  on  detectable  warnings 
(then  called  tactile  warmngs)  pending 
research  on  the  area  sod  the  same  waa 
done  in  UFAS.'*  In  isas,  the  Board 
sponsored  a  research  project  which 
compared  a  variety  of  existing  surface 
treatments  for  detectability.  The 
research  project  found  that  of  various 
cues  detectable  by  cane  and  fool, 
textural  changes  are  the  least 
detectable.  Grooves  are  not  only  poorly 
detectable  but  may  fill  with  dirt,  floor 


'•  The  laaSuRsum  of  die  /JHS  M17  i  ••an^n) 
req/itm*  detectebie  wanmg  textuces  aa  watkiaf 
(urfacet  to  conaxt  ai  expoaed  aggregate  eonczela. 
cushioned  iurrace*  made  of  rubber  or  plastic,  raised 
strips  or  p-uutes  (hidoor  onty)  end  to  confraaf  wrth 
the  tutura  of  Dm  suironiadkig  aurfaca.  AltSI 
All7>-l«a&.  sectioa  ^27X 
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wax,  snow  and  ice,  and  other  materials 
80  as  to  be  indistinguishable  from 
normal  expansion  joints,  tile  grout,  and 
other  surface  characteristics.  From  the 
perspective  of  simple  detection,  artificial 
grass,  ribbed  matting,  and  a  Vs  in 
checker  plate  were  all  found  reliable  at 
the  rate  of  80  per  cent  or  better.  Even 
though  there  was  a  high  detectability 
rate,  subjects  were  unable  to  recognize 
these  surfaces  as  "warnings"  since  they 
were  commonly  used  as  flooring  and 
walking  surfaces. 

When  the  Board  revised  MCRAD  in 
198'-88,  it  continued  to  reserve  most  of 
the  sections  on  detectable  warnings 
because  the  findings  of  the  research 
project  did  not  support  the  use  of  any 
one  surface  or  material  that  would 
consistently  serve  as  a  detectable 
warning.  However,  subsequent  research 
sponsored  by  the  U.S.  Department  of 
Transportation,  Urban  Mass  Transit 
Administration  in  1987.  compared  the 
detectability  of  vinyl  synthetic  rubber 
warning  tiles  with  raised  domes,  and 
pvc  and  epoxy  poly  aggregate  corduroy 
with  domed  ridges.  Both  features  were 
found  to  be  highly  detectable  but  results 
suggest  that  the  raised  dome  tile  was 
readily  discriminated  from  other 
surfaces  even  when  installed  adjacent 
to  materials  with  similar  resiliency 
characteristics.  See.  Tactile  Warnings  to 
Promote  Safety  in  the  Vicinity  of 
Transit  Platform  Edges.  Urban  Mass 
Transportation  Administration  (1987).  A 
study  published  in  February  1988  by  the 
Metro-Dade  Transit  Agency  in  Florida 
compared  detectable  warnings 
consisting  of  raised  truncated  domes  to 
a  granite  transit  platform  edge  and  curbs 
and  found  that  raised  truncated  domes 
were  "significantly  more  detectable" 
than  the  granite  edge.  See.  Pathfinder 
Tactile  Tile  Demonstration  Test  Project. 
Metro-Dade  Transit  Agency  (1988J. 
These  wamirvgs  were  further  found  to 
"insignificantly"  affect  the  ability  of 
wheelchair  users  to  utilize  curb  ramps. 
Passenger  injuries  data  from  the  Bay 
Area  Rapid  Transit  System  in  California 
indicate  a  decrease  in  the  number  of 
slips  and  falls  in  1988  after  the 
installation  of  detectable  warnings  with 
raised  truncated  domes  at  the  edge  of 
station  platforms. 

The  planned„revisions  to  the  ANSI 
A117.1  standard  are  expected  to  include 
a  provision  for  detectable  warnings 
consisting  of  truncated  domes.  In  light  of 
the  more  recent  research  and  the 
plarmed  revisions  to  the  ANSI  A117.1 
standard,  the  Board  proposes  to  require 
the  use  of  raised  truncated  domes  in 
section  4.29.2  (detectable  warnings  on 
walking  mrfaces).  These  domes  can  be 
constructed  using  a  variety  of  methods 


including  concrete  stamping  or  the 
application  of  a  prefabricated  surface 
treatment.  Since  resilience  changes  (e.g., 
contrasting  concrete,  ceramic  tile  or 
masonry  against  rubber  tile,  vinyl  tile,  or 
tennis  court  material)  are  the  most 
universally  detectable,  the  Board  also 
proposes  to  require  detectable  warnings 
used  on  interior  surfaces  to  differ  from 
adjoining  walking  surfaces  in  resiliency 
or  sound-on-cane  contact. 

The  planned  revisions  to  the  ANSI 
A117  1  standard  for  detectable  warnings 
are  also  expected  to  include  a  provision 
for  a  contrasting  yellow  color.  The 
Board  is  not  inclined  to  adopt  this 
proposal  until  further  research  is 
conducted  regarding  the  visibility  of  the 
color  yellow  as  contrasted  to  light 
colored  pavements  by  persons  with  low 
vision  under  diverse  lighting  conditions. 
Instead,  the  Board  proposes  to  specify  a 
visual  contrast  formula  derived  from  a 
Board  sponsored  research  project  on  the 
information  and  signage  needs  of 
persons  with  low  vision.  The  formula  is 
a  standard  comparison  ratio  and 
specifies  a  70  percent  visual  contrast 
with  adjoining  surfaces.  Copies  of  the 
research  project  report.  Information 
Systems  for  Low  Vision  Persons,  are 
available  from  the  Board  and  the 
National  Technical  Information  Service, 
Springfield,  Virginia.  According  to  the 
American  Foundation  for  the  Blind,  85 
percent  of  the  1.4  million  legally  blind 
Americans  have  some  usable  vision  and 
would  benefit  from  a  specific 
requirement  for  contrast. 

Question  31:  The  Board  seeks 
comments  on  the  following  questions: 

(a)  Is  a  70  percent  contrast  between 
the  detectable  warning  and  adjoining 
surfaces  too  difficult  to  achieve? 

(b)  Does  any  research  indicate  that 
another  ratio  may  be  more  appropriate? 

(c)  Would  a  one  inch  black  band 
between  the  detectable  warning  and 
adjoining  surfaces  provide  sufficient 
contrast  for  persons  with  low  vision? 

4.9.5    Detectable  Warnings  at  Stairs 

4. 7. 7    Curb  Ramps:  Detectable 
Warnings 

4.294    Detectable  Warnings  at  Stairs 

4.29.5    Detectable  Warnings  at 
Hazardous  Vehicular  Areas 

4.296    Detectable  Warnings  at 
Reflecting  Pools 

These  sections  were  reserved  in 
MCRAD  and  UFAS  pending  the 
adoption  of  technical  specifications  for 
detectable  warnings.  Since  the  Board 
has  proposed  technical  specifications 
for  detectable  warnings  in  4.29.2.  the 
Board  further  proposes  to  adopt  these 
sections  from  the  1988  version  of  ANSI 


A117.1  standard.  With  respect  to 
detectable  warnings  at  stairs,  the  Board 
proposes  to  require  the  delectable 
warning  to  be  3C  inches  deep:  extend  the 
width  of  the  stair  run;  and  be  separated 
from  the  top  stair  edge  by  a  distance 
equal  to  the  width  of  one  thread. 

4.30    Signage  | 

With  the  exception  of  4.30.2  (character 
proportion),  the  Board  proposes  to 
modify  or  add  provisions  to  the  sections 
relating  to  signage.  Many  of  the 
proposed  provisions  are  based  on  a 
Board  sponsored  research  project  on 
information  and  signage  needs  of 
persons  with  low  vision,  and  are 
generally  consistent  with  the  planned 
revisions  to  the  ANSI  A117.1  standard. 
Copies  of  the  research  project  report, 
Information  Systems  for  Low  Vision 
Persons,  are  available  from  the  Board  or 
the  National  Technical  Information 
System,  Springfield,  Virginia. 

4.30.1    General  \ 

The  Board  proposes  to  add  a 
provision  to  this  section  requiring  that 
directional  signage  be  provided  at 
inaccessible  entrances  indicating  the 
location  of  the  nearest  accessible 
entrance. 

4.30.3    Character  Height  and  Letter 
Spacing 

The  Board  sponsored  research  project 
on  information  and  signage  needs  of 
persons  with  low  vision  found  that 
viewing  distance  is  critical  for  reading 
signage  and  that  persons  with  low 
vision  need  to  be  ten  times  closer  to 
read  certain  signs  that  those  with 
normal  vision.  The  research  project  also 
found  that  wide  spacing  was  easier  to 
read  for  persons  with  low  vision  and 
helped  to  reduce  the  halo-effect  around 
letters  in  internally  lighted  signs. 

Based  on  these  research  findings,  the 
Board  proposes  to  add  a  new  section 
4.30.3  which  provides  for  characters  and 
numbers  on  signs  to  be  sized  according 
to  the  viewing  distance  from  which  they 
are  to  be  read.  Wall  mounted  signs 
within  66  inches  of  the  floor  would  be 
required  to  have  1  inch  minimum 
character  height;  and  signs  mounted 
above  66  inches,  or  suspended  or 
projected  overhead  in  compliance  with 
4.4.2  (protruding  objects  must  have  80 
inches  minimum  clear  head  room), 
would  be  required  to  have  3  inches 
minimum  character  height."  Building 


'•  The  planned  reviaiont  to  the  ANSI  A117.1 
standard  are  also  expected  to  add  a  section  on 
character  height.  The  mounting  heights  referenced 
in  section  4.30.3  of  these  guidelines  and  the  planned 
revisions  to  the  ANSI  AS117.1  slandatxl  are 
consistent  with  those  specified  for  tactile  signage  in 
each  document.  See.  section  4.30A 
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directorieft  nouAied  at  any  heigM  wouM 
ba  requind  to  have  %  inch  buihbuub 
character  height  because  of  theii  overall 
size  ami  the  teaiporary  nature  of  \hB 
informatioo  displayed  oa  such  lioni 

Section  O0.3  would  ako  rcquke  that 
spacing  between  letters  be  "wide"  by 
industry  practice  aod  that,  generally,  the 
space  bie  Vi«  the  height  ci  upper  case 
letters. 

4.30.4    Raised  andBmined  Characters 
and  Pictorial  Syvrbol  Sfgnf  (Pictograms) 

4.30. 8    Motmtiag  Location  and  Height 

These  two  secboas  ccsicetB  tactile 
signage  aod  spply  to  extsrkir  signage 
ident^ring  bmldings  and  facilitirs.  and 
exterior  and  interior  signsgR  that 
provides  permanent  identificalion  oi 
rooms  and  spaces  toeli  aa  toilet 
facilities  and  rooas  aambetft.  See. 
sectioBS  4.1.2(7]  and  4.1.3116)  for  scoping 
provisions. 

Sectioa  4.30.4  provides  that  letters  md 
numerals  shall  b«  raised  V^  mi^  npyer 
case,  sans  serif  or  simple  setif  type,  and 
accompeaied  by  Grade  2  Braille.  The 
appendix  to  the  guideliBea  icditdes 
informatioa  about  ftville  dimosioaa. 
Section  4.30j4  also  requires  that 
pictopama  be  accoapanied  by 
equivalent  verbal  description  placed 
directly  below  the  pictogram  and  that 
the  border  dimmaion  for  the  pictograra 
be  6  inches  mimmum  in  height 

Section  4.3(U  difiers  froas  l^AS  in 
several  respects.  UFAS  perauts  iacised 
letters  to  be  used.  However,  research 
has  shewn  that  incised  letters  cannot  be 
reliably  read  by  %a»db.  Neither  the  1986 
version  of  the  ANSI  ArL7.1  standard  nor 
the  existing  MCRAD  permit  the  use  of 
incised  Letters  and,  therafore.  they  ace 
not  permitted  by  section  4>3CU.  See. 
ANSI  All7.1-lfl86;  section  428.4;  36CFR 
1190.31(p).  Iiga40.  UFAS  does  not  alk>w 
serif  type  letters.  Foe  si^s  intended  to 
be  read  only  visually,  no  statistically 
signtQcant  diSercocea  have  been  tound 
between  simple  serif  and  sans  serif  type. 
For  this  reason,  sectkio  4J0.4  permits 
simple  serif  characters  ReqMieeaaents 
have  also  been  added  for  upper  case 
characters  and  BraiHe.  For  those 
Individuals  who  use  Braille,  it  ia  the 
preferred  medium.  Grade  2  Braille  ia 
presented  in  contracted  form  similar  to 
shorthand  and  requires  kaa  physical 
contact  on  the  part  of  the  reader.  The 
planned  revisions  to  the  ANSI  A117.1 
standard  are  expected  to  indiirie  similac 
requirements  for  u|>per  case  characters 
and  Grade  2  BraiHe  on  tactile  signage. 

Pictograms  that  art.  presented  wi&out 
vabal  description  piesent  barriers  to 
persons  with  insufficient  vision  to  see 
derail,  as  well  as  to  persons  \^th  certain 
disabilities  involving  the  organization  of 


visual  perception.  Standardization  of  ail 
pictograms  would  be  extremely  difficult 
and  Ae  benefit  is  questionable.  A 
reqarcment  for  acconpar^raig  verbal 
descriptioB  aHowa  for  jester  BexiMity 
in  deai^a  wMe  acciMRaaodataag  psraows 
who  are  oaable  to  make  use  of 
pictograms  (s.g.  stick  fiyves  used  le 
identify  res^ocaw-  being  accoaipawed 
by  the  words  "Msn"  wid  "Women"). 
This  reqoiremant  ia  conafstent  wfth  the 
planned  revrskms  to  the  ANSI  A117.1 
standard. 

Section  4.30.8  is  based  on  UFAS  and 
provides  that  where  permanent 
identification  is  provided  for  rooms  and 
doorways,  signage  shall  be  installed  on 
the  waH  adjacent  to  die  latch  side  of  the 
door.  Section  4Jtti!  furtfier  requires  iJiaf 
the  signage  be  mounted  at  a  height  of 
between  54  inches  and  68  inches  above 
the  finished  floor.  »•  A  provision  has 
also  been  added  that  a  person  must  be 
able  to  approach  within  3  inches  of  the 
signage  without  encountering  protruding 
objects  or  standing  within  the  swing  of  a 
door  so  that  individuals  who  must 
approach  signage  closely  to  read  it  can 
do  so  safely. 

4.3(XS   Fiiiisk  and  CtmtTQSt 

UFAS  prouidcs  that  characters  and 
symbols  shall  contrast  with  their 
background  (either  h^  characters  oa  a 
dark  background  oc  dark  characters  on 
a  light  background).  The  Board  proposes 
to  include  the  requirement  that 
characters  shall  be  either  11^  on  a  dark 
background,  or  dark  on  a  light 
background,  aad  to  add  reqaJrcmeala 
wii&  respect  to  fiaidi  and  contrast. 

Section  4.30.5  %voa)d  reqaire  tfurt 
characters  and  bacfc^trand  of  sigm  be 
eggshett  fl»-19  degree  gloss  on  80 
degree  gioeametei^  to  miitiroize 
refteetancc  fthe  de^ee  and  intensity 
that  li^t  peReeta  from  surfaces)  which 
disppoportieRatety  affects  certain 
persons  with  Iomf  vision.  A  matte  finish. 
alA»e«^  similar  »o  aggsliefl  in  its 
positive  diefacterisfics,  soils  easily  and 
is  more  difRcri*  to  clean  Aan  eggsheD. 
Section  4.30.5  would  also  require  that 
characters  contrast  witfc  their 
background  by  at  Feast  ?8  percent  aa 
measured  bjr  a  staBuara  compartson 
ratio.  These  provisions  are  consistent 
with  the  planned  revisions  to  ttie  ANSI 
A117.1  stamferd. 


"  The  ANSI  A117.1  standard  doe»not  presently 
contaifi  a  astbuu  od  thvnoonthig  ttycaftonana 
height  of  tactile  signagr  but  the  planned  revisions 
to  thatstandArd  ate  axpeded  ta iBclade  such  • 
•ectioB  whic&  may  vaiy  ttiaktty  baa.  the  exiitii« 
UFAS  Mquiiemsnt  and  tliMt  propoaadsHtdglinea 
with  respect  to  Um  twintmiim  and  maxiiDum 
mounting  heights. 


4.3(L7    ^wboU  of  Accessibility 

UFAS  presently  provides  that 
accessible  facilities  required  to  be 
identified  by  4.1  shall  use  the 
international  symbol  of  acces&ibiTity. 
The  Board  proposes  to  add  provisions 
that  telephones  required  to  be  equipped 
with  a  volume  control  by  4.1.3[T7)Cb) 
shall  be  identified  by  a  sign  containing  a 
depiction  of  a  telephone  handset  with 
radiating  sound  waves;  and  telephones 
required  to  be  equipped  with  a 
telecommunication  display  device  or 
telecommunication  device  for  the  deaf 
(TDDi  by  4.1.3ri7)(c)  shall  be  identified 
by  the  international  TDD  symbol  Where 
TDDs  are  required,  this  section  would 
also  require  that  directional  signage 
aisptayiag  the  international  TDD  symbol 
be  {Jaced  adjacent  to  all  single  user  or 
banks  or  telephones  which  do  not 
contain  a  TDD  that  indicates  the 
location  of  the  nearest  TDD. 

4.30.8    Illumktatkm  Leveh 

The  Board  sponsored  research  protect 
on  information  and  signage  neads  of 
persons  with  low  vision  found  ^Mt 
relatively  uniform,  diffuse  general 
illumination  ia  critical  for  people  with 
various  disabilities  aa  well  aa  for  the 
general  public  CeiUng  mounted  down 
lights  and  similar  directional  lining 
create  altematiag  pook  of  light  and 
shadow  that  aiaka  it  more  difficult  for 
persons  with  certain  visual  impairments 
to  read  signs.  Based  on  tests  of  subiectSk 
the  research  profsct  found  that  opteal 
success  at  reading  a  variety  of  signs  and 
typefaces  was  achieved  using  a  lighting 
level  of  300  kx  (30  footeaadles)  at  the 
sign  pand  itsell  The  ambiaat  lighting 
level  need  not  be  the  same.  When  the 
illununatioa  level  was  reduced  to  100 
lux.  the  success  rale  decreased  by  24  per 
cent;  and  when  the  level  was  raised  to 
500  lux.  the  success  rate  decreased  by  9 
per  cent. 

This  secttOB  incorporates  the  fiadngs 
of  the  research  pro)ect  and  preridcs  that 
illumination  levels  on  the  sign  surfiace 
shall  be  in  the  100-300  hix  range  and 
shall  be  miiftjrm  over  the  sign  surface. 
The  section  further  provides  dwt  signs 
shall  be  located  so  that  the  iUuDiination 
level  on  the  surface  of  the  sign  ia  not 
significantly  exceeded  by  tba  ambient 
light  or  visible  bright  Oghtiag  source 
behind  or  in  &oat  of  the  sign. 

4.33    Aaaembfy  AreosT  Fiew  Spacing 
ondLinea  of  Sight 

This  sectiea  incorporates  the 
provisions  of  UFAS  section  4.33  relating 
to  assembly  areas.  The  Board  seeks 
comments  on  two  issues  concerning 
seating  in  ssscmbly  areas. 
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Question  32:  The  first  issue  involves 
row  spacing.  Many  people  with  mobility 
unpainnents  find  it  difficult  to  get  to 
mid-row  seats  in  assembly  areas  such 
as  theaters  or  sports  arenas.  Wider  row 
spacing,  with  a  greater  distance 
between  the  edge  of  the  seat  and  the 
back  of  the  seat  in  the  next  row  forward, 
would  make  it  much  easier  for  everyone 
to  access  mid-row  seating.  Building 
codes  currently  provide  options  in  the 
design  of  seating  areas.  One  option  is  to 
limit  the  number  of  seats  in  rows  that 
have  conventional  narrow  row  spacing: 
and  another  option  is  to  allow  an 
increase  in  the  allowable  number  of 
seats  per  row  when  there  is  a 
corresponding  increase  in  the  distance 
between  rows  ("continental"  seating). 
The  Board  seeks  comments  on  whether 
row  spacing  should  also  be  addressed 
as  an  accessibility  issue. 

Question  33:  The  second  issue 
involves  lines  of  sight  at  seating 
locatioiu  for  people  who  use 
wheelchair*.  Section  4.33.3  provides  that 
seating  locations  for  people  who  use 
wheelchairs  shall  be  dispersed 
throughout  the  seating  area  and  shall  be 
located  to  provide  lines  of  sight 
comparable  to  those  for  all  viewing 
areas.  This  requirement  appears  to  be 
adequate  for  theaters  and  concert  halls. 
but  may  not  suffice  in  sports  arenas  or 
race  tracks  where  the  audience 
frequently  stands  throughout  a  large 
portion  of  the  game  or  event  In 
alteration*  of  existing  sports  arenas, 
accessible  space*  are  firequently 
provided  at  the  lower  part  of  a  seating 
tier  projecting  out  above  a  lower  seating 
tier  or  are  built  out  over  existing  seats  at 
the  top  of  a  tier  providing  a  great 
differential  in  hei^t  These  solutions 
can  work  in  newly  constructed  sports 
arenas  as  well,  if  sight  lines  relative  to 
standing  patrons  are  considered  at  the 
time  of  initial  design.  The  Board  seeks 
comments  on  whether  full  lines  of  sight 
over  standing  spectators  in  sports 
arenas  and  other  similar  assembly  areas 
should  be  required. 

4.34    Automated  Teller  Machines 

4.34.1    General 

The  legislative  history  of  the  ADA 
specifically  refers  to  automated  teller 
machines  (ATMs)  and  states  that  it 
would  be  a  violation  of  title  III  to  build  a 
new  bank  with  ATMs  that  are  not 
readily  accessible  to  and  usable  by 
persons  with  disabilities.  H.  Rept.  101- 
485.  pt.  3,  at  60-61.  The  Board  proposes 
to  include  requirements  for  ATMs  in  the 
technical  specifications  with  respect  to 
controls  (4.34.2):  clearances  and  reach 
ranges  (4.34.3):  and  equipment  for 
persons  with  visual  impairments  (4.34.4). 


4.34.2  Controls 

4.34.3  Clearances  and  Reach  Ranges 

Section  4.34.2  states  that  controls  for 
user  activation  shall  comply  with  4.27 
(controls  and  operating  mechanisms) 
which  contains  requirements  for  clear 
floor  space  to  be  provided  at  controls 
(4.27.2);  the  maximum  and  minimum 
heights  for  the  placement  of  controls 
(4.27.3);  and  the  operation  of  controls 
(4.27.4).  These  provisions  allow 
flexibility  in  design  and  do  not  prescribe 
the  size  and  arrangement  of  controls. 

Although  a  clear  space  under  ATM 
units  would  make  them  usable  by  more 
people,  the  internal  configuration  and 
placement  of  the  safe  in  many  units  may 
make  this  difficult.  Section  4.34.3  states 
that  free  standing  or  built-in  ATM  units 
not  having  a  clear  space  under  them 
shall  provide  for  a  parallel  approach 
(see,  4.2.4  and  Figure  4(c))  and  both  a 
forward  and  side  reach  to  the  unit  (see. 
4.2.5.  and  4.2.6)  allowing  a  person  in  a 
wheelchair  to  access  the  controls  and 
dispensers. 

Question  34:  The  scoping  provisions  in 
4.1.3(20)  contain  an  exception  for  drive- 
up-only  ATMs  and  state  that  they  are 
not  required  to  comply  with  4.34.2  and 

4.34.3  l>ecause  they  are  designed  to  be 
used  from  motor  vehicles.*'  However, 
the  Board  seeks  additional  information 
on  reach  range  requirements  from 
standard  size  motor  vehicles. 

4.34.4  Equipment  for  Persons  with 
Vision  Impairments 

Section  4.34.4  provides  that 
instructions  and  all  information  for  use 
of  ATMs  shall  be  made  accessible  to  an 
independently  usable  by  persons  with 
vision  impairments.  The  planned 
revisions  to  the  ANSI  A117.1  standard 
may  contain  more  specific  provisions 
with  respect  to  equipping  ATMs  for  use 
by  persons  with  vision  impairments.  The 
Board  proposes  to  state  the  requirement 
in  general  performance  terms  in  view  of 
the  evolving  technology  in  this  area  and 
to  allow  flexibihty  in  design.  Some 
banks  and  financial  institutions 
presently  have  accessible  ATMs  that 
can  be  used  independently  by  persons 
with  vision  impairments,  for  example 
American  Express  Company  and  Bay 
Banks  Systems  in  Waltham. 
Massachusetts. 

Question  35:  The  Board  seeks 
additional  information  on  equipment 
presently  in  use  or  available 
technologies  for  making  instructions  and 


"  Drive-up-only  ATMs  are  not  exempt  From  4.34.4 
(e<)uipmenl  for  peraoni  with  vition  impairments) 
because  an  individual  with  a  vision  impairment  may 
be  a  passenger  in  a  car  and  require  access  to  and 
independent  use  of  the  unit. 


Other  information  relating  to  the  use  of 
ATMs  accessible  to  persons  with  vision 
impairments.  If  a  telephone  handset  or 
other  listening  device  is  used,  is  the 
equipment  any  more  susceptible  to 
vandalism  than  handsets  currently  used 
for  public  telephones?  Are  there  ways 
that  vandalism  can  be  minimized?  Can 
information  provided  on  video  display 
screens  such  as  "deposit  or  withdrawal" 
and  "checking  or  savings"  be  provided 
in  Braille  as  the  user  presses  various 
keys?  Can  receipts  be  made  accessible 
by  Braille  or  voice  synthesis  if  a 
telephone  handset  or  other  listening 
device  is  used?  How  can  screen 
illumination  and  contrast  be  provided  in 
an  outdoor  environment  where  glare 
may  be  a  problem? 

Question  36:  Whatever 
accommodations  are  made  for  persons 
with  vision  impairments  should  not 
preclude  use  by  other  persons  with 
disabilities.  If  telephone  handsets  are 
use  to  convey  printed  and  displayed 
information  to  persons  with  vision 
impairments,  should  a  visual  display  be 
required  to  maintain  accessibility  for 
persons  with  hearing  impairments?  Is 
there  a  possibihty  that  handsets  would 
entirely  replace  video  display  screens? 

Question  37:  The  Board  also  seeks 
comments  on  how  privacy  needs  can  be 
met  in  the  context  of  accessible  ATMs. 
For  example,  some  video  display 
screens  and  controls  are  mounted 
horizontally  or  at  a  shallow  angle  to 
prevent  individuals  standing  behind  the 
user  from  viewing  the  transaction.  This 
design  often  makes  it  difficult  for  a  user 
seated  in  a  wheelchair  to  use  the  ATM. 
Are  there  other  ways  that  privacy  can 
be  provided  without  rendering  the 
equipment  inaccessible?  How  can  audio 
output  (other  than  by  a  telephone 
handset)  be  offered  to  accommodate 
individuals  with  vision  impairments  in  a 
private  manner? 

Question  36:  The  Board  further  seeks 
comments  on  what  security  issues,  if 
any.  should  be  considered  relative  to  an 
individual  with  a  disabiHty?  Are  there 
considerations  with  respect  to  the 
environment  around  ATMs  ("surround 
design")  that  may  cause  difficulty 
complying  with  the  provisions  of  this 
section? 

Question  39:  Finally,  the  Board  further 
seeks  comments  on  whether  other  point 
of  sale  machines,  such  as  machines 
selling  insurance  at  airports  or  machines 
used  for  overnight  delivery  of  letters  and 
packages,  should  be  covered  by  these 
guidelines.  Some  of  these  machines  may 
require  the  user  to  fill  out  forms.  Should 
such  information  be  made  accessible  to 
persons  with  vision  impairments? 
Should  forms  be  provided  in  large  print 
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and  Braille?  Should  a  typewriter 
keyboard  be  provided  for  completing 
forms?  How  will  the  user  know  that 
entries  are  correct? 

5     Restaurants  and  Cafeterias 

5. 1    General 

Section  5  provides  specific 
requirements  for  restaurants  and 
cafeterias,  in  addition  to  those 
contained  in  4.1  through  4.34. 

Question  40:  Section  5.1  is  based  on 
UPAS  and  states  that  where  fixed  tables 
are  provided,  at  least  5  percent,  but  not 
less  than  one.  of  the  fixed  tables  shall  be 
accessible  and  comply  with  4.32 
(seating,  tables,  and  work  surfaces). 
Space  must  be  provided  around 
accessible  fixed  tables  to  allow  people 
who  use  wheelchairs  to  maneuver  to  the 
table.  Many  building  codes  currently 
require  5  percent  of  fixed  tables  to  be 
accessible.  However,  the  proposed 
BCMC  scoping  provisions  for  the  ANSI 
A117.1  standard  and  recently  approved 
revisions  to  the  Uniform  Building  Code 
provide  for  10  percent  of  fixed  tables  to 
be  accessible.  The  Board  seeks 
comments  on  whether  the  5  percent 
figure  is  adequate  or  whether  a  higher  or 
lower  percent  should  be  specified?  What 
effect  would  the  different  percentages 
have  on  space  layouts  and  revenues? 

5  2    Dining  Areas 

Section  5.2  requires  that,  in  newly 
constructed  restaurants  and  cafeterias, 
raised  or  sunken  dining  areas,  loggias, 
and  outdoor  seating  areas  must  be 
accessible.  In  alterations,  assessibility 
10  raised  or  sunken  dining  areas,  or  to 
all  parts  of  outdoor  seating  areas  is  not 
required  provided  that  the  same  services 
and  decorative  character  are  provided 
in  an  accessible  space  usable  by  the 
general  public  and  not  restricted  to  use 
by  people  with  disabilities. 

ir  a  restaurant  is  located  in  a  building 
thai  is  not  required  to  have  an  elevator 
(see,  4.1.3(5))  and  has  a  mezzanine,  and 
if  the  area  of  mezzanine  seating 
measures  no  more  than  33  percent  of  the 
accessible  seating  area,  then  an 
accessible  means  of  vertical  access  to 
the  mezzanine  is  not  required  provided 
that  the  same  services  and  decorative 
character  are  provided  in  an  accessible 
space  usable  by  the  general  public  and 
not  restricted  to  persons  with 
disabilities.  This  exception  does  not 
apply  to  buildings  required  to  have  an 
elevator. 

5  3    Access  Aisles 

Section  5.3  contains  technical 
specifications  for  access  aisles  to 
accessible  fixed  tables. 


5. 4  Food  Service  Lines 

Section  5.4  is  taken  from  UFAS  and 
provides  technical  specification  for 
accessible  food  service  lines.  Instead  of 
requiring  a  "reasonable  portion"  of  self- 
service  shelves  to  be  within  forward  and 
side  reach  ranges  (4.2.5  and  4.2.6).  the 
Board  proposes  to  require  at  least  50 
percent  of  each  type  of  self-service 
shelves  to  be  within  the  required  reach 
ranges. 

5.5  Counters  and  Bars 

Section  5.5  requires  that  where  food  or 
drink  is  served  at  counters  exceeding  34 
inches  in  height,  a  portion  of  the  counter 
shall  comply  with  4.32  (seating,  tables, 
and  work  surfaces)  or  service  shall  be 
available  at  accessible  tables  within  the 
same  area. 

5.6  Tableware  and  Condiment  Areas 

Section  5.6  requires  that  self-service 
shelves  and  dispensing  devices  for 
tableware,  dishware,  condiments,  food 
and  beverages  be  installed  to  comply 
with  4.2  (space  allowance  and  reach 
ranges). 

5.7  Raised  Platforms 

Section  5.7  requires  that  a  raised 
platform  used  for  the  head  table  or 
speaker's  lectern  in  banquet  rooms  or 
spaces  shall  be  accessible  by  means  of  a 
ramp  or  platform  lift  complying  with  4.8 
or  4.11.  respectively.  Open  edges  of  a 
raised  platform  must  be  protected  by  the 
placement  of  tables  or  by  a  curb. 

5.8  Vending  Machines  and  Other 
Equipment 

Section  5.8  requires  that  locations  for 
vending  machines  and  other  equipment 
be  on  an  accessible  route  and  that  the 
vending  machines  and  equipment  be 
installed  to  comply  with  4.2  (space 
allowances  and  reach  range)  and  4.27 
(controls  and  operating  mechanisms). 

6.    Medical  Care  Facilities 

6. 1    General 

These  sections  establish  specific 
requirements  for  medical  care  facilities, 
in  addition  to  those  contained  in  4.1 
through  4.34.  The  provisions  are  taken 
from  UFAS  but  the  overall  title  of  the 
section  is  designated  medical  care 
facilities  instead  of  health  care  facilities 
to  avoid  confusion  with  the  term 
"professional  office  of  a  health  care 
provider"  that  is  used  elsewhere  in  the 
ADA.  The  sections  apply  to  medical 
care  facilities  such  as  hospitals  where 
persons  may  need  assistance  in 
responding  to  an  emergency  and  where 
the  period  of  residence  may  exceed 
'  twenty-four  hours.  Doctors"  and  dentists" 
offices  are  not  included. 


Section  6.1  contains  a  table 
incorporating  scoping  provisions  from 
UFAS  section  4.1.4{9)(b).  With  respect  to 
patient  bedrooms  and  toilet  rooms, 
general  purpose  hospitals,  psychiatric 
facilities,  and  detoxification  units  must 
have  at  least  10  percent  of  such  rooms 
accessible;  long  term  care  facilities  and 
nursing  homes  must  have  at  least  50 
percent  of  such  rooms  accessible;  and 
hospitals  that  specialize  in  treating 
conditions  affecting  mobihty  must  have 
all  of  such  rooms  accessible.  In  addition, 
all  public  use,  common  use,  and 
employee  use  areas  in  each  type  of 
medical  care  facility  must  be  designed 
and  constructed  to  be  accessible. 
Although  section  6.1  requires  only  a 
percentage  of  patient  bedrooms  in 
certain  types  of  medical  care  facilities  to 
be  accessible,  all  patient  bedrooms  are 
also  employee  areas  and  would  have  to 
be  designed  and  constructed  so  that  a 
doctor,  nurse,  or  other  health  care 
personnel  with  a  disability  can 
approach,  enter,  and  exit  the  rooms.  See. 
section  4.1.1(3)  for  additional  discussion. 

Question  41:  The  medical  care 
facilities  listed  in  the  table  are  meant  to 
be  illustrative.  If  a  specific  medical  care 
facility  is  not  mentioned  in  the  table,  it 
is  required  to  meet  the  requirements  for 
the  type  of  facility  that  it  most  closely 
resembles.  The  Board  seeks  comments 
on  whether  there  are  specific  medical 
care  facilities  which  are  different  from 
the  types  listed  in  the  table  and  whether 
they  should  be  included  in  the  table. 

6.3  Patient  Bedrooms 

6.4  Patient  Toilet  Rooms 

These  sections  are  taken  from  UFAS 
and  contain  technical  specifications  for 
accessible  patient  bedrooms  and 
accessible  patient  toilet  rooms. 

7.    Business  and  Merchantile 

7.1  General 

These  sections  contain  specific 
requirements  for  all  areas  used  for 
business  transactions  with  the  public, 
and  are  in  addition  to  those  in  4.1 
through  4.34. 

7.2  Sales  and  Ser\- ice  Counters,  Teller 
Windows,  Information  Counters 

Section  7.2  requires  that  where 
counters  exceeding  36  inches  in  height 
are  provided  for  sales  or  distribution  of 
goods  or  services  to  the  public,  a  portion 
of  the  main  counter  must  be  provided 
with  a  maximum  height  of  between  24 
inches  and  34  inches  above  the  floor.  In 
alterations,  where  it  is  technically 
infeasible  to  provide  an  accessible 
portion  of  the  main  counter,  an  auxiliary 
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counter  meeting  the  acoessibie  height 
requiramenU  may  be  provided. 
Queadoa  42:  The  Board  seeks 
comments  regarding  how  this  provision 
should  be  applied  where  services  are 
provided  at  several  points  along  a 
counter  such  as  teller  stations  in  a  bank 
or  ticketing  areas  at  an  airport.  Should  a 
portion  of  the  counter  at  each  teller 
station  or  ticketing  area  be  accessible  or 
should  only  a  percentage  of  the  teller 
stations  or  ticketing  areas  meet  the 
requirement? 

7.3    Check-Out  Aialea 

UFAS  provides  that  at  least  one 
check-out  aisle  must  be  accessible 
where  check-out  aisles  are  provided. 
Accessible  check-out  aisles  must  have  a 
clear  aisle  width  complying  with  4.2.1 
(wheelchair  passage  width)  and  a 
raaximum  adjoining  counter  height  not 
exceeding  96  inches  above  the  floor. 

The  Board  propoees  to  require  that  all 
check-out  aisles  be  accessible  for 
several  reasoos.  First,  the  requirement 
for  at  least  one  aooessible  check-out 
aisle  has  been  unsatisfactory  because 
the  accessible  check-out  aisle  is  not 
always  open  or  equipment  may  be 
broken.  Second,  check-out  aisles  are 
used  in  different  ways.  For  instances, 
some  check-out  aisles  serve  as  express 
lines  for  customers  purchasing  small 
nnmber  of  items  (e.g.,  "10  items  or  less"). 
Some  check-out  aisles  accept  only  cash 
transactions  while  others  also  accept 
checks  and  credit  cards.  The  reports  of 
the  House  Education  and  Labor 
Committee  and  the  House  ludiciary 
Committee  generally  recogniie  that  the 
extent  to  which  identical  features  should 
be  accessible  depends  on  whether  they 
will  be  need  in  different  ways.  R  RepL 
101'48&  pL  2,  at  118;  H.  RepL  101-465. 
pt  3.  at  61.  The  former  report,  but  not 
the  latter,  states  that  "all  check-out 
lanes  in  a  supermarket  should  be 
sufficiently  wide  to  allow  passage  by 
individuals  who  use  wheelchairs."  H. 
Rept  101-485.  pt.  2.  at  118.  See  also, 
statement  of  Congressman  Morrison  at 
136  Cof«.  Rec  H.  2625  (May  22. 1990) 
("checkout  stands  can  have  different 
functions  *  *  *  requiring  all  checkout 
stands  to  be  accessible  is  not 
burdensome  and  achieves  the  necessary 
degree  of  accessibility**]. 

Question  43:  Third,  in  new 
construction  of  many  facilities,  the 
Board  expects  that  all  check-out  aisles 
can  be  designed  and  constructed  to  be 
accessible  with  only  minor  variations 
from  what  is  considered  the  "typical" 
design  and  little  or  no  increase  in 
overall  square  footage.  For  instance, 
cashiers'  stations  can  be  staggered 
front-to-back,  as  they  are  currenUy  in 
some  discount  stores;  or  two  narrow 


check-out  aisles  can  be  combined  into  a 
double-wide  aisle  served  by  cashiers  on 
both  the  right  and  left  sides  of  the  aisle. 
The  Board  seeks  information  relating  to 
the  experience  of  stores  which  have 
utilized  these  designs  to  provide  wider 
check-out  aisles.  Do  the  designs  present 
additional  security  considerations  and. 
if  so.  in  what  ways  have  those 
considerations  been  successfully 
addressed?  What  is  the  net  effect  of  the 
staggered  front-to-back  design  on 
overall  square  footage? 

7.4    Security  Bollards 

Section  7.4  is  taken  from  UFAS  and 
states  that  devices  used  to  prevent  the 
removal  of  shopping  carts  from  store 
premises  shall  not  prevent  access  or 
egress  for  persons  who  use  wheelchairs. 
An  alternative  entry  that  is  equally 
convenient  to  that  provided  for  the 
general  public  is  acceptable. 

8.    Libraries 

8.1  Genera! 

These  sections  are  all  taken  from 
UFAS  without  change  and  provide 
specific  requirements  for  the  design  of 
all  public  areas  of  libraries,  including 
reading  and  study  areas,  stacks, 
reference  rooms,  reserve  areas,  and 
special  facilities  and  collections.  They 
are  in  addition  to  the  requirements 
contained  in  4.1  through  4.34. 

8.2  Reading  and  Study  Areas 

Section  8.2  requires  that  at  least  5 
percent,  or  a  minimum  of  one,  of  each 
element  of  fixed  seating,  tables,  or  study 
carrels  must  comply  with  4.2  (space 
allowance  and  reach  ranges)  and  4.32 
(seating,  tables,  and  work  surfaces). 
Clearances  between  fixed  accessible 
tables  and  study  carrels  must  comply 
with  4J  (accessible  route). 

8.3  Check-Out  Areas 

Section  8.3  requires  that  at  least  one 
lane  in  each  check-out  area  must  comply 
with  4.32  (seating,  tables,  and  work 
surfaces).  Any  traffic  or  book  security 
gates  or  turnstiles  must  comply  with  4.13 
(doors). 

8.4  Card  Catalogs 

Section  6.4  requires  that  card  catalogs, 
magazine  displays,  and  reference  stacks 
provide  a  36  inch  minimum  clear  aisle 
space  and  a  maximum  reach  height 
complying  with  4.2  (space  allowances 
and  reach  ranges).  A  height  of  48  inches 
is  preferred,  regardless  of  reach 
allowed. 

8.5  Stacks 

Section  84  requires  a  36  inch 
minimum  clear  aisle  width  between 
stacks.  A  Mridth  of  42  inches  is  preferred 


where  possible.  Shelf  height  in  stack 
areas  is  unrestricted. 

9.    Accessible  Transient  Lodging 

The  ADA  specifically  includes  inns, 
hotels,  motels,  or  other  places  of  lodging, 
and  homeless  shelters  in  the  categories 
of  public  accommodations.  For  purpose 
of  these  guidelines,  those  public 
accommodations  are  called  "transient 
lodging."  As  defined  in  section  3.5, 
"transient  lodging"  may  contain  one  or 
more  sleeping  accommodations  (i.e., 
rooms  in  which  people  sleep  as  in  most 
hotels]  or  dwelling  units  (i.e.,  a  unit  with 
a  kitchen  or  food  preparation  area  in 
addition  to  rooms  and  spaces  for  living, 
bathing,  and  sleeping  as  in  many 
resorts).  As  used  in  these  guidelines,  the 
term  "dwelling  unit"  does  not  include 
any  unit  that  is  used  as  a  residence 
because  such  units  are  generally 
covered  by  the  Fair  Housing 
Amendments  Act  of  1988  and  not  the 
ADA. 

Section  9  contains  specific 
requirements  for  transient  lodging  which 
are  in  addition  to  those  contained  in 
sections  4.1  through  4.34,  and  sections  5 
and  7, 

9.1    Hotels,  Motels,  Inns,  Boarding 
Houses,  Domitories,  Resorts  and  Other 
Similar  Places  of  Transient  Lodging 

Section  9.1  applies  to  hotels,  motels, 
inns,  boarding  houses,  domitories. 
resorts  and  odier  similar  places  of 
lodging.  This  section  contains  scoping 
provisions  and  requires  all  public  and 
common  use  areas  to  be  accessible.  The 
section  also  requires  five  percent  of 
each  class  of  sleeping  rooms  or  suites  to 
be  fully  accessible  and  an  additional 
five  percent  to  provide  accommodations 
for  persons  with  hearing  impairments. 

The  section  further  requires  that  all 
doors  and  doorways  intended  for 
passage  into  and  within  any  sleeping 
room  or  suite,  whether  or  not  the  room 
or  suite  is  fully  accessible,  provide 
adequate  clear  width  complying  with 
4.13.5  for  persons  using  wheelchairs. 
Maneuvering  clearances  are  required 
only  in  fully  accessible  rooms  and 
suites.  This  latter  requirement  is  based 
on  the  legislative  history  of  the  ADA. 
See,  section  9.4  for  additional 
discussion. 

The  section  includes  an  exception 
based  on  the  statute  that  these 
requirements  do  not  apply  to  an 
establishment  located  within  a  building 
that  contains  not  more  than  five  rooms 
for  rent  or  hire  and  that  is  actually 
occupied  by  the  proprietor  of  the 
establishment  as  a  residence. 

UFAS,  the  Uniform  Building  Code, 
and  proposed  BCMC  scoping  provisions 
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for  the  ANSI  A117.1  standard  all  require 
five  percent  of  sleeping  rooms  to  be 
accessible  to  persons  with  mobility 
impairments.  Many  States  which  have 
accessibility  provisions  for  transient 
lodging  also  require  four  to  five  percent 
of  sleeping  rooms  be  accessible.  An 
analysis  of  demographic  data  reveals 
that  there  are  at  least  as  many  persons 
with  hearing  impairments  as  there  are 
persons  with  mobility  impairments.  In 
1988.  the  Board  sponsored  research  on 
the  need  for  accessibility.  The  project 
report,  which  is  titled  Persons  Who 
Need  or  Benefit  From  Accessibility 
Features  In  the  Built  Environment, 
includes  the  following  statistics: 

•  1,341,000  individuals  are  reported  to 
use  a  wheelchair  and/or  walker 
(National  Health  Institute  Services. 
Home  Care  Supplement:  1980); 

•  5,191,000  individuals  are  unable  to 
walk  up  a  flight  of  stairs  (Bureau  of 
Census,  Disability  Functional  Limitation 
and  Insurance  Coverage:  1984-85]; 

•  1,741,000  individuals  are  deaf  in 
both  ears  (National  Institute  on 
DisabiUty  and  Rehabihtation  Research. 
Data  on  Disability  from  the  National 
Health  Interview  Survey:  1983];  and 

•  7,694,000  individuals  have  difficulty 
hearing  what  is  said  in  a  normal 
conservation  with  another  person, 
including  those  who  cannot  hear  at  all 
(Bureau  of  Census,  Disability  Functional 
Limitation  and  Insurance  Coverage: 
1984-85). 

Other  studies  indicate  that  a  greater 
percentage  of  individuals  have  a  hearing 
impairment.  For  example,  the  National 
Center  for  Health  Statistics  found  a  7.9 
percent  rate.  Notional  Health  Interview 
Survey,  1979-80.  Based  on  this  data  and 
the  ADA'S  mandate  that  the  Board 
provide  greater  guidance  with  respect  to 
communication  accessibility,  the  Board 
has  proposed  to  establish  equivalent 
scoping  provisions  for  persons  with 
mobility  impairments  and  persons  with 
hearing  impairments. 

Question  44:  The  requirement  that  a 
percentage  of  each  "class"  of  sleeping 
rooms  or  suites  meet  the  accessibility 
requirements  is  based  on  the  legislative 
history-.  H.  Rept.  No.  101^85,  pt.  2,  at 
118.  The  Board  seeks  comments  on  how 
the  term  "class"  should  be  defined. 

9.2    Accessible  Units,  Sleeping  Rooms 
and  Suites 

9.2.1  General 

9.2.2  Minimum  Requirements 

These  sections  contain  the  technical 
specifications  for  fully  accessible  units, 
sleeping  rooms  and  suites.  Many  of  the 
provisions  are  consistent  with  those 
recommended  by  the  American  Hotel 
and  Motel  Association  (AHMA)  in  its 


"Interpretation  of  ANSI  A117.1  (1986)  as 
Applicable  to  New  Hotels  and  Motels." 
Each  fully  accessible  unit,  sleeping  room 
or  suite  must  be  located  on  an 
accessible  route,  even  if  a  building  is 
exempt  from  the  elevator  requirement 
under  section  4.1.3(5).  Thus,  in  a  building 
without  an  elevator,  all  fully  accessible 
units,  sleeping  rooms  and  suites  must  be 
located  on  the  accessible  ground  floor. 
Fully  accessible  units,  sleeping  rooms  or 
suites  must  have  the  following 
accessible  elements  and  spaces: 

•  Maneuvering  space  complying  with 
4.2.3  (wheelchair  turning  space)  along  at 
least  one  side  of  at  least  one  bed; 

•  An  accessible  route  complying  with 
4.3  to  connect  all  accessible  spaces  and 
elements,  including  telephones,  within 
the  unit,  sleeping  room  or  suite; 

•  Doors  and  doorways  complying 
with  4.13  to  allow  passage  into  and 
within  the  unit,  sleeping  room  or  suite; 

•  Storage  (e.g..  cabinets,  shelves, 
closets  and  drawers)  complying  with 
4.25; 

•  Controls  (e.g..  thermostats  and 
lights)  complying  with  4.27;  and 

•  Accommodations  for  persons  with 
hearing  impairments  complying  with  9.3. 

At  least  one  sleeping  area  and  one  full 
bathroom  with  a  water  closet,  lavatory, 
and  a  bathtub  or  shower  must  be 
accessible  in  each  fully  accessible  unit, 
sleeping  room  or  suite.  If  only  half 
bathrooms  (without  bathtub  or  shower) 
are  provided,  then  at  least  one  half 
bathroom  must  be  accessible.  Where  a 
living  area,  dining  area,  patio,  terrace, 
balcony,  carport,  garage  or  parking 
space  is  provided.:  each  such  area  or 
space  must  be  accessible.  Where 
kitchens,  kitchenettes,  wet  bars,  or 
similar  amenities  are  provided,  those 
areas  or  features  must  also  be 
accessible.  Section  9.2.2(7)  contains 
technical  specification  for  kitchens, 
kitchenettes,  and  wet  bars  and  are 
consistent  with  UFAS  and  the  ANSI 
A117.1  standard  for  clear  floor  area, 
reach  ranges,  and  mounting  height. 

Question  45:  Some  people  who  use 
wheelchairs  can  transfer  from  a 
wheelchair  to  a  bed  on  only  one  side  or 
the  other,  not  both.  The  Board  seeks 
comments  on  whether  maneuvering 
space  should  be  required  along  either 
side  of  a  bed  to  accommodate  these 
individuals?  This  maneuvering  space 
can  be  provided  with  one  spac 
between  two  beds. 

Question  4&  The  Board  also  seeks 
comments  on  several  issues  relating  to 
bathrooms: 

(a)  Consistent  with  UFAS  and  the 
ANSI  A117.1  standard,  section  4.20.4  of 
the  guidelines  requires  that  dual 
horizontal  grab  bars  be  provided  in 
accessible  bathtubs.  These  bars  may  be 


too  low  for  people  who  stand  in  the 
shower  but  have  limited  balance  and 
need  grab  bars  to  prevent  falls.  Some 
hotels  place  a  vertical  grab  bar  adjacent 
to  the  shower  head  to  prevent  falls  by 
people  who  stand.  Should  a  vertical 
grab  bar  be  required  in  addition  to  the 
dual  horizontal  grab  bars? 

(b)  Consistent  with  UFAS  and  the 
ANSI  A117.1  standard,  sections  4.20.6 
and  4.21.6  of  the  guidehnes  require  that 
a  shower  spray  unit  with  a  hose  at  least 
60  inches  long  which  can  be  used  as  a 
fixed  shower  head  or  as  a  hand  held 
shower  be  provided  in  accessible 
bathtubs  and  accessible  shower  stalls. 
The  shower  spray  unit  is  usually 
attached  to  a  hook  on  an  adjustable 
vertical  bar.  The  mounting  location  of 
the  hook  is  often  too  high  to  be  reached 
by  people  who  use  wheelchairs.  Should 
two  mounting  hooks  be  provided:  one 
mounted  at  a  height  for  people  who 
stand  and  one  mounted  at  a  height  for 
people  who  sit  to  take  a  shower? 

(c)  Consistent  with  UFAS  and  the 
ANSI  A117.1  standard,  section  4.21.2  of 
the  guidelines  allow  two  sizes  of 
accessible  shower  stalls.  One  shower 
stall  is  36  inches  by  36  inches  with  a 
maximum  Vi  inch  curb  height  (Figure 
35(a)).  The  other  shower  stall  is  die 
same  size  as  the  space  required  for  a 
bathtub  (30  inches  by  60  inches)  and  can 
have  a  Vi  inch  leveled  edge  or  change  in 
level  (1:50  slope)  as  allowed  on  an 
accessible  route  (Figure  35(b)).  The 
smaller  shower  stall  requires  a  shower 
seat  to  be  installed:  however,  some 
people  who  use  wheelchairs  have 
difficulty  transferring  from  a  wheelchair 
to  the  seat.  The  larger  shower  stall  is 
more  usable.  Should  at  least  one  of  the 
larger  shower  stalls  be  required?  If  at 
least  one  of  the  larger  shower  stalls  is 
required,  should  a  fold-up  shower  seat 
be  installed  to  accommodate  pereons 
who  do  not  use  a  wheelchair  but  need  to 
sit  down  in  the  shower?  Some  people 
find  shower  seats  too  slippery  to  use. 
Should  there  be  a  requirement  that 
shower  seats  must  be  slip-resistant? 
Should  the  shower  control  mechanism 
be  allowed  in  the  center  of  the  long  side 
wall  as  in  the  1986  version  of  the  ANSI 
A117.1  standard? 

(d)  Consistent  with  UFAS  and  the 
ANSI  An7.1  standard,  section  4.16.4  of 
the  guidelines  requires  grab  bars  to  be 
provided  on  the  long  wail  beside  the 
toilet  and  on  the  rear  wall.  This  leaves 
one  side  of  the  toilet  open  to  permit  a 
side  transfer  from  a  wheelchair. 
However,  some  people  with  disabilities 
who  use  mobility  aids  such  as  a  walker. 
cane  or  crutches  require  grab  bars  on 
both  sides  of  the  toilet  to  assist  in 
returning  to  a  standing  position.  A 
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possible  way  to  accommodatf  these 
individuals  is  to  provide  a  movable  grab 
bar  on  the  open  side  of  the  toilet  See 
discussion  under  section  4.17,  question 
28  for  a  fuller  discussion  of  movable 
grab  bars.  Should  a  movable  grab  bar  be 
required  on  the  open  side  of  the  toilet  to 
provide  accommodation  for  a  wider 
range  of  persons  with  disabihties? 

9.3  SJeeping  Room  Accommodations 
for  Persona  With  Hearing  Impairments 

This  section  specifies  the  features  that 
must  be  provided  in  units,  sleeping 
rooms,  or  suites  required  to 
accommodate  persons  with  hearing 
impairments.  Visual  alarms  complying 
with  4.28.4  must  be  provided.  Visual 
notification  devices  must  also  be 
provided  to  alert  occupants  of  incoming 
telephone  calls  and  door  Icnocks  or 
bells.  The  visual  notification  device  may 
not  be  connected  to  the  visual  alarm 
signal  device.  If  a  permanently  installed 
telephone  is  provided,  it  must  be 
equipped  with  a  volume  control. 

Question  47:  Both  portable  and  built- 
in  visual  alarms  and  visual  notification 
devices  are  commercially  available. 
AHMA  recommends  that  visual  alarm 
devices  be  made  available  to  guests 
upon  request.  The  Board  seeks 
information  regarding  the  effectiveness 
and  usability  of  portable  devices  as 
compared  to  built-in  devices. 

9. 4  Other  SJeeping  Rooms  and  Suites 

This  section  implements  the 
legislative  history  of  the  ADA  which 
states  that,  with  respect  to  hotels, 
accessibility  indudet  ''requiring  all 
doors  and  doorways  designed  to  allow 
passage  into  and  within  all  hotel  rooms 
and  bathrooms  to  be  sufficiently  wnde  to 
allow  pasMge  by  Individuals  who  use 
wheelchairs."  H.  Rept.  101-485,  pt.  2,  at 

iia. 

9.5  Transient  Lodging  in  Homeless 
Shelters,  Halfway  Houses,  Transient 
Group  Homes,  and  Other  Social 
Services  Establishments 

9.5.2  AiteroUons  (Reserved) 

9.5.3  Accessible  Sleeping 
Accommodations  (Reserved) 

These  sections  concern  homeless 
shelters,  halfway  houses,  transient 
group  homes,  and  other  social  service 
establishments  that  provide  transient 
lodging.  The  operation  of  these 
establishments  is  significantly  different 
from  that  of  hotels,  motels,  inns, 
boarding  houses,  dormitories,  and 
resorts.  For  example,  these 
establishments  have  significant 
responsibility  for  serving  various 
vulnerable  populations  and  persons 
with  disabilities.  In  addition,  the  nature 


and  extent  of  services  provided  may 
differ  substantially.  For  this  reason,  the 
Board  has  addressed  these 
establishments  separately. 

Question  48:  Section  9.5.1  requires 
that  in  new  construction  all  public  use 
and  common  use  areas  must  be 
accessible.  At  least  one  of  each  type  of 
amenity  in  each  common  area  such  as 
washers,  dryers,  and  similar  equipment 
installed  for  the  use  of  occupants  must 
be  accessible  and  located  on  an 
accessible  route  to  any  accessible  unit 
or  sleeping  accommodation.  The  Board 
seeks  comments  regarding  whether 
these  requirements  are  necessary  or 
appropriate  m  homeless  shelters  and 
similar  establishments  if  at  least  one  of 
each  type  of  amenity  is  available  in  an 
accessible  common  area. 

Question  49:  The  Board  has  reserved 
section  9.5.2  regarding  alterations. 
Unique  problems  may  arise  when^ 
homeless  shelters  and  similar 
establishments  are  placed  in  existing 
facilities  originally  designed  for  different 
purposes.  Such  changes  of  occupancy 
may  affect  the  location  of  services 
provided.  The  Board  seeks  comment  on 
what  scoping  provisions  should  apply  in 
these  situations  taking  into 
consideration  such  factors  as  the  needs 
of  the  populations  served,  service 
availability,  and  the  significant  demand 
for  these  important  and  scarce  facilities. 
The  Board  expects  to  include 
requirements  in  the  final  rule. 

Question  50:  The  Board  has  also 
reserved  section  9.5.3  regarding 
accessible  sleeping  accommodations 
and  is  considenng  requiring  five  percent 
of  sleeping  accommodations,  but  not 
less  than  one,  to  be  fully  accessible  and 
an  additional  two  percent  to 
accommodate  persons  with  hearing 
impairments.  The  two  percent 
requirement  is  the  same  as  established 
by  the  Department  of  Housing  and 
Urban  Development  in  its  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973.  24  CFR 
8.22(b).  The  Board  seeks  comments  on 
this  scoping  issue  and  the  potential 
effects  on  the  operation  of  affected 
establishments.  The  Board  expects  to 
include  requirements  in  the  final  rule. 

10.     Transportation  Facilities 
(Reserved) 

The  Board  intends  to  issue  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  with  respect  to 
transportation  facilities. 

Other  Issues 

Standards  for  Recreation 

The  legislative  history  of  the  ADA 
refers  to  a  technical  paper  developed  in 


1985  on  "Access  to  Outdoor 
Recreational  Planning  and  Design"  and 
directs  the  Board  to  issue  guidelines  for 
accessible  recreation  facilities.  H.  Rept. 
101-485,  pt.  2,  at  139.  "Access  to 
Outdoor  Research  Planning  and  Design" 
addresses  access  to  trails,  picnic  areas, 
and  campsites.  Currently,  the  Board  is 
working  with  the  U.S.  Forest  Service,  the 
National  Park  Service,  and  other  federal 
agencies  with  recreation  responsibilities 
in  the  development  of  comprehensive 
guidelines  which  will  further  address 
such  issues  as  boating  access,  water 
access  at  beaches,  fishing  piers,  and 
horseback  riding,  among  others.  Though 
these  more  comprehensive  guidelines 
are  being  developed  as  part  of 
responsibilities  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Architectural  Barriers  Act  of  1968,  the 
Board  believes  that  requirements  for 
privately  owned  and  funded 
recreational  facilities,  as  well  as  those 
covered  under  Title  II,  should  be 
consistent  where  possible  with  the 
guidelines  under  development  The 
Board  is  awaiting  the  publication  of 
these  guidehnes  so  that  the  product  of 
this  effort  can  be  considered  in  the 
development  of  accessibility  guidehnes 
for  recreation  facilities  covered  by  the 
ADA. 

Question  51:  The  Board  seeks 
information  regarding  any  existing 
standards  and  technologies  with  respect 
to  access  to  recreation  facilities,  as  well 
as  suggestions  for  facilities  that  may 
require  additional  standards  such  as 
amusement  parks,  tennis  courts, 
racquetball  courts,  and  gymnasiums. 

Swimming  Pools 

Question  52:  Swimming  pools,  hot 
tubs,  and  spas  are  either  public  use  or 
common  use  areas,  depending  on 
whether  they  are  made  available  to  the 
general  public  or  for  the  use  of  a 
restricted  group  of  people  such  as 
occupants  of  a  hotel  or  motel.  Many 
state  and  local  building  codes,  as  well 
as  a  variety  of  recommended  guidelines, 
require  some  form  of  accessibility  to 
swimming  pools.  The  means  that  are 
generally  allowed  include  ramps,  pool 
lifts  (hydraulic,  pneumatic  or  electric), 
transfer  tiers,  raised  pool  edge  coping, 
and  movable  pool  Qoors.  The  Board 
seeks  information  regarding  the  relative 
usefulness  and  the  costs  associated  with 
each  of  these  various  means.  Is  there  a 
means  of  access  that  is  usable  by  all 
persons  with  mobility  impainnents?  If 
not  should  more  than  one  system  be 
required?  Which  would  provide  the 
greatest  level  of  accessibility  to  most 
individuals?  If  pool  lifts  are  provided.  ■ 
should  there  be  a  requitement  that  they 
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be  independently  operable  by  on 
individual  wi4h  a  disability? 

Exercise  Equipment 

Question  53:  The  Board  is  conwdering 
addressing  fixed  or  built-in  exercise 
equipment  and  seeks  the  foDbwiDg 
information:  Haw  can  exercise 
equipment  be  made  more  accessible? 
What  accessible  equipment  is  currently 
availaWe?  What  are  the  costs 
associated  with  modifying  existing 
equipment  so  Aat  it  is  accessible?  Can 
modified  equipment  also  be  used  by  the 
general  public? 

Dressing  and  Fitting  Rooms 

-— ^uesftcMj  5*-  The  Board  has  Eecei'sed 
numerous  requests  foriaterpretatians 
with  respect  to  applying  UFAS  to 
dressing  and  fitting  rooms  suggesting 
that  these  spaces  should  be  specificaUy 
addressed  in  the  ADA  guidelines. 
Dressing  and  ftuiog  rooms  occur  in 
many  different  types  of  buildings  and 
f.icilities  covered  by  the  ADA.  such  aa 
health  spas,  swimmittg  pools,  clothing 
stores,  x-ray  labs  and  other  health  care 
facilities.  Far  scoping  pcovisions,  the 
Board  is  considering  requiring  that  if  one 
or  more  dressing  or  fitting  rxiomi  are  to 
be  prsvided  for  the  use  of  general 
public  patients,  customers,  or 
e.TipIoyees,  then  five  percent  but  never 
less  than  one,  at  each  dressing  and 
fitting  room  location  would  have  to  be 
accessible.  For  technical  specifications, 
the  Board  is  considering  applying 
pertinent  existing  provisions  regarding 
sizes  of  doors  and  maneuvering  space: 
to  use  existing  anthropometric  data  to 
develop  provisions  for  die  necessary 
amenity  of  a  bench;  and  to  incorporate  a 
provision  Pur  sfip  resistance  based  on 
the  resuits  of  current  research  for  sfip 
resistance  of  floors  (see.  section  4.5  for 
additional  discussion  of  research).  The 
Board  seeks  comments  and  information 
regarding  the  approprieteness  of 
inclodnig  requirements  for  dressing  and 
fitting  rooms  in  the  ADA  guidelines  and 
whether  the  suggested  provisions  would 
meet  the  needs  of  individuals  with 
disabihties  without  absorbing  too  much 
^  square  footage. 

State  and  Local  Government  Buildings 

Question  55:  Title  U  of  the  ADA 
covers  State  aadi  Local  government 
buildings.  Section  504  of  the  ADA 
requires  that  the  Board  also  issue 
acceaeibili^  guideUnea  for  these 
buildings.  Many  newly  constructed  er 
altered  State  and  local  government 
buildings  are  designed  or  altered 
consistent  with  the  UFAS  under  current 
regulations  issued  under  section  504  of 
the  Rehabilitation  Act  of  1973,  which 
prohibits  discriniiBaitiflQ.  on  tin  hasi*  oi 
disability  by  recipients  of  federal 


financial  assiatanca.  However,  the  ADA 
requirements  for  newly  conatmcted  aad 
altered  Staie  and  local  government 
buildings  differ  ia  some  aspesta  from 
those  for  places  of  public 
accommodation  and  commercial 
facilities.  Far  e^umple.  the  exceptions 
for  structural  impracticability  in  new 
constructioDi  and  far  elevators  in  newly 
constructed  or  allered  facilities  that  are 
less  than  three  stories  or  have  less  than 
3.000  square  feet  per  story  do  not  apply 
to  State  and  local  government  buildings. 
The  Board  seeks  comments  on  several 
issues  relating  to  State  and  local 
government  buildings  for  purpose*  of 
developing  its  accessibiTity  guidelines. 

Question  56:  State  and  local 
government  courthouses  are  covered  by 
title  II  of  the  ADA.  The  Board  requests 
information  on  courthouses  which 
provide  access  to  jury  boxes,  witness 
stands,  and  judges'  benches.  Should  the 
Board's  guidelines  cover  these  features? 

Question  57:  State  and  local 
government  detention  and  correctional 
facilities  are  also  covered  by  tide  of  the 
ADA.  UFAS  section  4.1.4(9)(c)  requires 
that  5  percent  of  residential  units 
available,  but  not  less  than  one,  must  be 
accessible.  The  Board  seeks  comments 
on  the  experience  of  detention  and 
correctional  facilirtes  in  complymg  wiA 
this  provieion.  The  Board  also  seeks 
commentB  on  other  State  and  local 
government  buildings  which  may  require 
particular  attention.  For  example,  if  a 
firehoose  has  a  second  story  which  i» 
used  only  for  sleeping  acconmiodations 
and  does  net  contain  any  office  space, 
should  thef*  be  an  exception  from  the 
requiteraent  £or  elevators? 

Question  58:  With  respect  to  scoping 
provisions,  should  State  and  local 
government  buildings  be  required  to 
provide  a  higher  degree  of  accessibility 
than  places  of  public  acnommoda titm 
and  commercial  facihties.  For  example. 
should  all  entrances  to  newly 
constructed  State  and  local  government 
buildings  be  accessible?  Should  a 
greater  number  of  aecesaible  telephones 
and  telecomEiuaicatien  display  devices 
or  teieconunuoication  devices  for  the 
deaf  (TDDs)  be  required  in  State  and 
local  government  buikUx^?  Should 
swimming  pools  operated  by  State  or 
local  government  eatities  provide  reoce 
than  one  meana  of  watei  access,  aince 
not  all  means  of  providing  access  are 
equally  useful  for  people? 

Question  59:  lathe  case  of  alterations. 
UFAS  section  4.1.6(3)  establishes 
additional  requirements  fier  an 
accessible  route,  an  accessible  entrance, 
and  accessible  toilet  facilities  when  the 
total  cost  of  an  alterations  within  any 
twelve  month  period  amounts  to  50 
percent  or  more  of  the  full  and  fair  cash 


value  of  tite  building.  Should  this 
requirement  be  rep^ed  by  one  aimifer 
to  that  estafakaiked  for  altEcatioaa  ta 
places  ol  public  accoannodatinn  aad 
commercial  £acititias  under  tiUe  01  of 
ADA?  That  sequiccmeat  would  pnavide 
wheie  aUeratioos  affect  as  co^dd.  afiect 
usability  of  or  access  to  an  area  of  a 
fac^ty  coatairang  a  primary  fuaction, 
the  entity  shall  make  the  aiteratioB  in 
such  a  Banner  tbat.  to  the  raaximom. 
extent  feasible,  the  path  of  travel  to  the 
altered  area,  and  the  nstnxxns, 
telephones,  and  dcinking  kmntains 
serving  the  altered  area  are  acceasiblB 
to  the  extent  that  the  costs  of  these 
accessibility  featusaa  are  aot 
disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope  ot 
determined  under  crUeria  established  by 
the  Attorney  GeneiaL  Titia  11  of  the 
ADA  contains  a  similar  requirement  for 
publicly  opeaatad  transit  facilities  but 
not  for  other  State  and  local  government 
buildinga. 

RegHffltory  ftoeees  Matters 

These  guidelines  are  issued  to  provide 
guidance  to  the  DepartmaiU  of  )ustice  in 

establishing  accessibility  standards  far 
new  construction  and  alieratums  in 
places  of  public  accomniodatian  aad 
commercial  facilities  as  required  by  the 
ADA.  Tbe  staodacda  established  by  the 
Department  of  justice  must  be 
consistent  with  and  may  .iu^srpoiate 
these  guidelines.  These  guidelines,  when 
considered  together  with  regulatioos  to 
be  issued  by  the  Department  of  justice, 
meet  the  criteria  for  a  nu^er  role  under 
Executive  Ocder  12291.  The  Board  has. 
prepared  a  Prehminary  Reguiatocy 
Impact  Analysis  (PRIA)  which  has  been 
placed  in  the  docket  and  is  available  for 
public  inspection  at  the  Board's  office. 
The  PRIA  includes  a  summary  of  state 
accessibility  requirements;  a  qualitative 
and  quentitative  discussion  of  the 
benefits  of  accessibility':  a  cost  impact 
analysis  for  certain  accessibility 
elements:  and  a  discussion  of  the 
rcfolatory  alternatives  considered. 

Question  60:  The  Board  seeks 
comments  en  the  approaches  and  data 
used  to  estimate  the  potential  beneiks 
and  costs  of  the  guidelines.  In  pertKniter. 
the  Board  is  interested  m  any  empincal 
data  or  existing  analyses  that  may  shed 
light  on  these  matters.  Any  such 
information,  where  relevant  wiU  be 
incorporated  into  the  Fmal  Regulatory 
Impact  Analysis. 

Accessibility  does  not  generally  add 
features  to  a  building  or  facility  but 
rather  simply  requites  that  features 
commonly  provided  hane  certain, 
characteristica.  Some  of  the 
characteristics  may  add  margiaally  to 
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the  cost  of  an  element:  however,  the  cost 
for  installation  are  not  usually 
increased.  In  addition,  accessibility 
generally  adds  little  or  no  space  to 
buildings  and  facilities.  Several  studies 
discussed  in  the  PRIA  have  shown  that 
designing  buildings  and  facilities  to  be 
accessible,  from  the  conceptual  phase 
onward,  adds  less  than  1%  to  the  total 
construction  costs.  For  purposes  of  the 
PRIA.  the  Board  analyzed  the  cost 
impact  of  accessibility  elements  which 
had  potential  of  adding  to  the  cost  of  a 
building  or  facility.  Included  in  the 
analysis  were:  area  of  refuge:  parking 
(signagel:  curb  ramps  (detectable 
warnings):  ramps  (handrail  extensions 
and  edge  protection):  stairs  (handrail 
extensions);  detectable  warnings; 
elevators  (raised  characters  on  hoistway 
entrances,  reopening  devices,  tactile  and 
braille  control  indicators,  and  audible 
signage  for  car  position):  water  closets 
and  toilet  stalls  (grab  bars);  lavatories 
and  sinks  (insulation  of  hot  water  and 
drain  pipes);  bath  tubs  and  shower  stalls 
(seat,  grab  bars,  and  hand-held 
showers);  alarms  (visual  systems); 
signage  (tactile  and  braille  characters); 
telephones  (volume  controls,  TDDs  and 
TDD  signage):  assembly  areas  (assistive 
listening  systems):  automated  teller 
machines  (ATMs)  (equipment  for 
persons  with  visual  impairments);  and 
visual  notification  devices. 

Unit  costs  were  developed  for 
including  each  of  the  accessibility 
elements  in  newly  constructed  facilities 
and  applied  to  a  variety  of  building 
types  differing  in  both  size  and  type. 
The  direct  costs  by  building  size  and 
type  for  the  accessibility  elements  are 
estimated  as  follows: 

New  Construction 


Percent 

Cost/ 

ot  r>ew 

BuikJiog  type 

Cost 

square 

COfV 

feet 

•tructiori 
cost 

MlQtVfl36  0tf*C8 

$88,810 

12 

145 

Low-ns*  Ottioe 

21.997 

.09 

14 

MiQtv-na©  Hot64 

147.212 

33 

.47 

Ij0w-na«  Hot* 

76.030 

S6 

79 

Auditonum 

12.029 

50 

61 

Movl•T^etter 

7.750 

65 

92 

The  PRIA  also  discusses  the  indirect 
costs  of  the  accessibility  elements  such 
as  maintenance,  operation  and 
opportunity  costs.  Space  allocation  and 
re-allocation  issues  are  analyzed  with 
respect  to  maneuvering  space  in 
corridors;  the  standard  toilet  stall  versus 
the  alternate  toilet  stall;  check-out 
aisles;  and  areas  of  refuge. 

As  for  regulatory  alternatives,  section 
504  of  the  ADA  specifically  requires  that 


the  guidelines  "supplement  the  existing 
IMGRADI  ■  on  which  the  current  UFAS 
IS  based  and  "establish  additional 
requirements,  consistent  with  this  Act, 
to  ensu.'-e  that  bu;ld;n^s  [andj  facilitips 
*    '   *  are  accessible,  in  terms  of 
architecture  and  design,  *    *   *  and 
communication,  to  individuals  with 
disabilities  "  The  legislative  history 
sta  es  that  the  guidelines  may  not 
"rt  dut;e.  weaken,  narrow,  or  set  less 
accessibility  standards  than  those 
i.ncluded  in  existing  MGR.MT'  and 
should  provide  greater  guidance  in  the 
area  of  communication  accessibility  for 
individuals  with  hearing  and  visual 
impairments,  .As  mandated  by  the 
statute,  the  guidelines  use  MGR.\D  and 
UFAS  as  their  base  or  floor.  The  PRIA 
discusses  regulatory  alternatives 
considered  for  major  provisions  which 
go  beyond  MGRAD  and  UFAS  These 
include  provisions  for  areas  of  refuge; 
volume  controls  for  public  telephones; 
telecommunications  display  devices  or 
telecommunication  devices  for  the  deaf 
(TDDs).  detectable  warnings,  assistive 
listing  systems:  signage;  and  automated 
teller  machines  (.'MMs) 

In  addition  to  the  analysis  described 
above,  the  Board  is  exploring  the 
benefits  of  accessibility  to  all  building 
users.  For  example,  steps  represent  a 
potential  accident  site  Their  elimination 
would  reduce  the  risk  of  personal  injury 
and  may  also  mean  easier  access  to 
buildings  for  those  carrying  goods  or 
equipment,  young  children,  elderly 
people,  pregnant  women,  and  people 
pushing  carts  or  baby  carnages 

The  Board  is  also  interested  in  real 
estate  market  factors  and  the  impact  of 
accessibility  on  the  marketability  of 
space  Commercial  real  estate  agents 
contacted  by  the  Board  have  reported  it 
to  be  an  important  factor  The  Board 
plans  to  work  with  national  associations 
representing  real  estate  professionals 
and  developers  to  obtain  additional 
information  on  this  topic  for  inclusion  in 
the  Final  Regulatory  Impact  Analysis. 

The  guidelines  considered  together 
with  the  Department  of  lustice's 
regulations  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  This  impact  is  required  by 
section  303  of  the  ADA  which  mandates 
that  all  new  construction  and  alterations 
in  places  of  public  accommodations  and 
commercial  facilities  be  accessible  to 
individuals  with  disabilities.  Because 
the  Board  is  required  by  Section  504  of 
the  ADA  to  use  MGRAD  and  UFAS  as 
the  base  or  floor  for  the  guidelines,  a 
Regulatory  Flexibility  Analysis  has  not 
been  prepared 

Wherever  possible,  the  Board  seeks 
empirical  data  regarding  the  benefits 


and  costs  of  the  guidelines  with  respect 
to  small  entities.  The  ADA  includes 
provisions  which  minimize  the  impact 
on  small  entities.  For  instance,  section 
303(b)  exempts  newly  constructed  and 
altered  facilities  that  are  less  than  three 
stories  or  have  less  than  3,000  square 
feet  per  story  from  the  elevator 
requirement  unless  the  building  is  a 
shopping  center,  a  shopping  mall,  the 
professional  office  of  a  health  care 
provider,  or  another  type  of  facility 
determined  by  the  Attorney  General  to 
require  the  installation  of  an  elevator 
based  on  usage.  Section  303(a)(2) 
requires  additional  accessibility  features 
to  be  provided  when  an  entity  is 
undertaking  an  alteration  that  affects  or 
could  affect  usability  of  or  access  to  an 
area  of  the  facility  containing  a  primary 
function  only  to  the  extent  that  the 
features  are  not  disproportionate  to  the 
overall  alterations  in  terms  of  cost  and 
scope  as  determined  under  criteria 
established  by  the  Attorney  General. 
Other  recently  enacted  legislation  will 
facilitate  compliance  by  small  entities 
with  the  ADA.  As  amended  in  1990,  the 
Internal  Revenue  Code  allows  a 
deduction  of  up  to  $15,000  per  year  for 
expenses  associated  with  the  removal  of 
qualified  architectural  and 
transportation  barriers.  The  1990 
amendment  also  permits  eligible  small 
businesses  to  receive  a  tax  credit  for 
certain  costs  of  compliance  with  the 
ADA.  An  eligible  small  business  is  one 
whose  gross  receipts  do  not  exceed 
$1,000,000  or  whose  workforce  does  not 
consist  of  more  than  30  full-time 
workers.  Qualifying  businesses  may 
claim  a  credit  of  up  to  50  percent  of 
eligible  access  expenditures  that  exceed 
$250  but  do  not  exceed  $10,250. 
Examples  of  eligible  access 
expenditures  include  the  necessary  and 
reasonable  costs  of  removing  barriers, 
providing  auxiliary  aids,  and  acquiring 
or  modifying  equipment  or  devices. 

The  guidelines  do  not  preempt  State 
and  local  regulation  of  the  construction 
and  alteration  of  places  of  public 
accommodation  and  commercial 
facilities.  Section  308(b)(l)(A)(ii)  of  the 
ADA  permits  State  and  local 
governments  to  apply  to  the  Attorney 
General  for  certification  that  a  State  or 
local  building  code  meets  or  exceeds  the 
accessibility  requirements  of  the  ADA, 
Accordingly,  a  Federalism  assessment  is 
not  necessary. 

Finally,  the  guidelines  do  not  have 
any  significant  impact  on  the 
environment. 

List  of  Subjects  ia  36  CFR  Part  1191 

Buildings.  Civil  Rights.  Handicapped. 
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Authorized  by  vote  of  the  Board  on 
November  14  and  29. 1990. 
WiUlam  H.  McCab«. 

Chairman,  Architectural  and  Transportation 
Barriers  Compliance  Board. 

For  the  reasons  set  forthi  in  the 
preamble,  it  is  proposed  to  add  part  1191 
to  title  36  of  the  Code  of  Federal 
Regulations  to  read  as  follows; 

PART  1191-AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
BUILDINGS  AND  FACIUTIES 

Sec 

1191.1  Accessibility  guidelines. 

Appmidix  to  Part  1191— Americans  WWi 
DtoabllitiM  Act  (ADA)  Acc8sslt>illty 
GuMalines  (or  Buildings  and  Facilities 

Authority:  Americans  With  Disabilities  Act 
of  1990,  Pub.  L  101-336,  42  U.S.C.  12204. 

§  1 191.1    AccMait>illty  guldaiinas. 

The  accessibility  guidelines  for 
buildings  and  facilities  for  purposes  of 
the  Americans  With  Disabilities  Act  are 
found  in  the  appendix  to  this  part.  The 
guidelines  are  issued  to  provide 
guidance  to  the  Department  of  Justice  in 
establishing  accessibility  standards  to 
implement  the  legislation. 

BILLING  CODE  t1SO-01-« 
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APPENDIX  TO  PART  1191— AMERICANS  WITH  DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR  BUILDINGS  AND  FACILITIES 


Proposed 

Americans  with  Disabilities  Act  (ADA) 

Accessibility  Guidelines  for  Buildings  and 

Facilities 


Approved  at  the  meeting  of  the  Board, 
November  14  and  29,  1990 


U.S.  Architectural  &  Transportation  Barriers  Compliance  Board 

1111  18th  street,  N.W..  Suite  501 

Washington,  D.C.  20036-3894 

(202)  653-7834  v/TDD 

(202)  653-7863  FAX 
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1. 


PURPOSE. 


This  document  sets  guidelmes  for  accessibility 
to  places  oj public  accommodalion  and  commer- 
cial JacUiiies  by  individuals  wUh  disabiities. 
These  guidelines  are  to  be  applied  during  the 
design,  construction,  and  alteration  of  such 
buildir^s  andJacMkes  lo  the  exieni  required  fay 
Title  III  of  the  Americans  with  Disabililies  Act  of 
1990. 

Ttie  techniccd  specifications  4.2  through  434,  of 
these  guidelines  are  the  same  as  those  of  the 
American  National  Starukad  InsUiule's  dacw 
mcntAl  17.1- 1980,  except  as  noted  m  (hts  text 

and  on  figures  by  italics.  However,  sections 
4.1.1  through  4.1.7  and  sections  5  through  1 0 
are  different  from  ANSI  A117.1  k^  their  eniinety 
and  are  printed  in  standard  type. 

The  aiustralions  and  text  ofAN^  Al  17.1  are  re 
produced  with  permission  from  the  American 
National  Standards  hxsmiOe.  Copies  cf  the 
standard  mag  be  purchased  from  the  American 
National  Standards  InslEnte  al  14  JO  Broad 
way.  New  York.  New  York  10018. 


2. 


GENERAL. 


2. 1  Provisions  for  AdnitS.  The  specifka 
ttons  ti  these  guidelines  are  based  upon  adult 
dimensions  and  anthropometrics. 

2.2  Equivaloit  fo.eiUtati4m.  Departures 
from  particular  techntxd  and  scoping  require 
ments  of  this  ^iidetine  by  the  use  cf  other 
methods  are  permitled  u^tere  the  ahemative 

melfwds  used  will  provide  suhstantialk)  equuKL 
lent  or  greater  access  to  and  usahilily  of  tlie 
facHity.  Alternative  methods  shodl  permit  individ 
uals  with  disabMies  to  approach  enter,  and 
use  a  site,  building,  faciUty.  or  portion  thereof 
as  easily,  safely,  conveniently,  and  indepcn 
dently  as  the  specified  method  u>OLiid  perrniL 


1 

QrapMc  Conventions 


Conventson 


36 


91! 


r^ 


\ — r 


230 

9  36 


230 


BIS 


max 
min 


Description 


Typucal  dimension  line  showing  US  customar>  jmis 
(in  inches)  above  tNe  \rte  and  SI  tarwts  (m  mjiimeters) 
below 


Dimensions  for  short  distances  indicated  on 
exrended  line 

Dimension  line  showing  alternate  dimensions 
required 

Directjon  of  approach 

^\aJQrT7um 

^%wnum 

Boundary  of  clear  floor  area 

Centerline 
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3. 


MISCELLANEOUS 
INSTRUCTIONS 
AND  DEFINITIONS. 


3.1  Graphic  Conventions.  Graphic  con 

ventlons  are  shown  in  Table  1 .  Dimensions 
that  are  not  marked  "minimum"  or  "maxi- 
mum" are  absolute,  unless  otherwise  indicated 
In  the  text  or  captions. 

3.2  Dimensional  Tolerances.  All  di 

mensions  are  subject  to  conventional  building 
Industry  tolerances  for  field  conditions. 

3.3  Notes.  The  text  of  these  guidelines  does 
not  contain  notes  or  footnotes  Additional  In- 
formation, explanations,  and  advisory 
materials  are  located  in  the  Appendix.  Para- 
graphs marked  with  an  asterisk  have  related, 
nonmandatory  material  In  the  Appendix.  In 
the  Appendix,  the  corresponding  paragraph 
numbers  are  preceded  by  an  A. 

3.4  General  Termlnolo^. 

comply  with.  Meet  one  or  more  specifications 
of  these  guidelines. 

If.  if... then.  Denotes  a  specification  that  ap- 
plies only  when  the  conditions  described  are 
present. 

may.  Denotes  an  option  or  alternative. 

shall.  Denotes  a  mandatory  specification  or  re- 
quirement. 

should.  Denotes  an  advisory  specification  or 
recommendation. 

3.5  Definitions. 

Access  AUle.  An  accessible  pedestrian  space 
between  elements,  such  as  parking  spaces, 
seating,  and  desks,  that  provides  clearances 
appropriate  for  use  of  the  elements. 

Acce— Ible.  Describes  a  site,  building,  facility. 
or  portion  thereof  that  complies  with  these 
guidelines  and  that  can  be  approached,  en- 
tered, and  used  by  individuals  with  disabilUies 


including  those  affecting  mobility,  sensory,  or 
cognitive  functions. 

Accessible  Element.  An  element  specified  by 
these  guidelines  (for  example,  telephone,  con- 
trols, and  the  like). 

Accessible  Route.  A  continuous  unobstructed 
path  cunneciing  all  accessible  elements  and 
spaces  in  a  building  or  facility.  Interior  accessi- 
ble routes  may  include  corridors,  floors, 
ramps,  elevators,  lifts,  and  clear  floor  space  at 
fixtures.  E^xterior  accessible  routes  may  in- 
clude parking  access  aisles,  turb  ramps. 
crosswalks  at  vehicular  ways,  walks,  ramps, 
and  lifts. 

Accessible  Space.  Space  that  complies  with 
these  guidelines. 

Adaptability  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen  count- 
ers, sinks,  and  grab  bars,  to  be  added  or 
altered  so  as  to  accommodate  the  needs  of  indi- 
viduals with  or  without  disabilities  or  to 
accommodate  the  needs  of  persons  with  differ- 
ent types  or  degrees  of  disability. 

Addition.  An  expansion,  extension,  or  increase 
tn  the  gross  floor  area  of  a  building  or  facility. 

Administrative  Authority.  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or  alter- 
ation of  buildings  and  facilities. 

Alteration.  An  alteration  is  a  change  to  a  build- 
ing or  facility  made  by.  on  behalf  of.  or  for  the 
use  of  a  public  acconvnodation  or  commercial 
facility,  that  affects  or  could  affect  the  usability 
of  the  building  or  facility  or  part  thereof. 
Alterations  include,  but  are  not  limited  to, 
remodeling,  renovation,  rehabilitation,  recon- 
struction, historic  restoration,  changes  or 
rearrangement  of  the  structural  parts  or 
elements,  and  changes  or  rearrangement  in  the 
plan  configuration  of  walls  and  partitions. 
Normal  maintenance,  rerooftng,  painting  or 
wallpapering,  or  changes  to  mechanical  and 
electrical  systems  are  not  alterations  unless 
they  affect  the  usabUtty  of  the  building  or 
facility. 

Area  qfR^ge.  An  area,  which  has  direct 
access  to  an  exit  stairway,  where  people  who 


Fecbral  Register  /  Vol.  56.  Ne.  14  /  Tuesday.  )armary  22.  1991  /  Proposgd  Rnles 


2329 


3.5  DeflnitloBa 


are  unoble  to  use  stairs  may  remain  sqf^  to 
awatt  further  instructions  or  assistance  during 
emergency  evacuation. 

A— embly  Area.  A  room  or  space  accommndat- 
Ing  a  group  o/" Individuals  for  recreational, 
educational.  polUiral.  social,  or  aamsement 
purposes,  or  for  the  consumpUoa  of  feiod  and 
drlrik. 

Antwnatlc  Pact.  A  door  equipped  with  a 
power-operated  mechanism  aiid  coolrols  tbat 
of>en  and  close  the  door  autooaatlcaBy  upon  re- 
ceipt of  a  momentary  actuating  signal.  TTie 
switch  that  begins  the  automatic  cycle  may  be 
a  photoelectric  device,  floor  laaL.  or  mamtd 
switch  (see  power-assisled  door). 

Buildint.  Any  structure  used  arid  intended  for 
supporting  or  shcKering  any  use  or  occu- 
pancy. 

Circulation  Path.  An  exterior  or  interior  way 
of  passage  frooa  one  place  to  anntlxT  liar  pettesr- 
trians.  Including,  but  not  Umtted  to.  walks. 
hallways,  courtyards,  stairways,  axvl  stair 
landings. 

Clear.  Unobstructed. 

Clear  Floor  Space.  The  minimum  unob- 
structed floor  or  ground  space  required  to 
accommodate  a  sir^e,  stationary  u^heddwiir 
occupant. 

Closed  Ciroiit  Twi^hane.  A  telephone  wtSi 
dedicated  lineisi  such  ous  a  house  phone,  cour- 
tesy phone  or  phone  that  must  be  used  to  gain 
entrance  to  a  jacMy. 

Common  Use.  Refers  to  those  interior  and  ex- 
terior rooms,  spaces,  cr  elements  that  are 
made  a\'allable  for  the  use  of  a  restricted 
group  of  people  (for  example,  occupants  of  a 
homeless  sltdier,  the  occupants  dan  ofice 
building,  or  the  guests  of  such  occupaits). 

Cross  Slope.  The  sk>pe  thai  is  perpendicular 
to  the  direction  of  trarel  (see  running  slope). 

CmbBamp.  A  short  ramp  netting  throxigh  a 
curb  or  built  up  to  It. 

Detectable  Wdrming.  A  sUxndanUzed  surpace 
feature  built  tn  or  c^jpked  to  waiktn§  surfaces 


or  oAer  elemervLs  to  warn  otsua%  iaqjaired 
peopie  of  hazards  on  a  circulation  path. 

nwalilng  Unit.  A  single  unit  wiiich  provides  a 
kUchen  or  iood  pieparatioa  area,  la  addition 
to  rooms  and  spaces  Cor  iMng.  baChmg.  sleef>- 
ing,  and  the  like.  A  stitgk  £ai^)y  home  used  as 
a  transtent  group  home  is  a  du^eiiiqp  antt.  and 
dw^Ung  units  are  to  be  found  in  such  housing 
types  as  townttouses  or  apar^iient  buMlngs 
used  as  shelters,  and  some  hotels.  Par  pit- 
poses  of  these  gtikirtties.  use  of  the  tenn 
'Dwelling  Unit'  does  not  irapty  the  un&  is  used 
as  a  residence. 

Ftfif  B,  Means  oL  A  corttrmtous  and  unob- 
s^ucied  way  ofexU  travelfrom  any  pabn  m  a 
huBnAing  or  facility  to  a  public  way.  A  means  of 
egress  comprises  vertked  and  hohzantal  twoel 
and  may  include  intervening  room  spaces,  door- 
ways, haRways,  corridors,  passageways, 
balconies,  ramps,  staffs,  endosures.  hobbies,  es- 
calators, horizontal  exits,  cxxirts  and  yards.  An 
accessible  means  of  egress  is  one  thai  compUes 
with  these  guidelines  and  does  not  ttciitde 
stairs,  steps,  or  escalators.  An  area  of  refuge  or 
evacuation  eieuators  may  be  mriuded  as  part 
of  an  accessible  means  of  egress. 

Biemtent.  An  archibeckirai  or  mectemical  ccnt- 
ponent  of  a  buQding.  fading,  space,  or  stte. 
e.g..  telephone,  curb  ronrp.  door,  drtiking foun- 
tain, seating,  or  waier  doset 

Entrance.  Any  access  point  to  a  building  or 
portion  of  budding  or  facility  used  for  the  pur 
pose  of  entering.  An  entrance  includes  the 
approach  walk,  the  vertical  access  leading  to 
Oye  entrance  ptatfarm.  the  entrance  pkuform  U 
self,  vestibides  y^ provided,  the  enirg  doorisj  or 
gatefs).  and  the  kcffdware  of  the  entry  doorisi 
or  gaie(s).  A  prtncipai  enlsrance  of  a  bu&eUng  or 
facility  is  one  through  which  a  sign0cant  num- 
ber of  people  enter. 

FactUty.  All  or  any  portion  of  buikiings.  sO~uc- 
tures,  sUe  improvements,  comf^exes. 
equipment,  roads,  walks,  passageways,  park- 
ing lots,  or  other  real  or  personal  property 
located  on  a  stie. 

Ground  Floor.  Any  occupiable  floor  less  than"-^- 
or^  sbory  above  or  beiout  grade  wOh  direct  ac- 
cess to  grade.  A  buHdir^  orJaciL^  ahtfoys  has 
at  teast  one  ground  floor  and  may  hcwe  more 
than  one  ground  floor  as  where  a  split  level  en- 
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trance  has  been  provided  or  where  a  building 
Is  budt  into  a  hillside. 

Individual  With  a  Disability.  An  (ndlvidual 
who  has  a  physical  tmpairment.  including  a  rno 
bility,  sensory,  or  cogniliue  impairment,  wtilch 
results  (n  afunctional  limitation  in  acct^ss  to 
and  use  of  a  building  or  facility. 

Mezzanine  orMezzttntne  Floor.  Thai  poriion 
of  a  story  which  is  an  intermediate  floor  level 
placed  within  the  story  and  having  occupiable 
space  above  and  below  its  floor. 

Marked  Crosslnc.  A  crosswalk  or  other  identi- 
fied path  Intended  for  pedestrian  use  in 
crossing  a  vehicular  way. 

Moltlfamlly  Dwelling.  Any  building  contain- 
ing more  than  two  dwelling  units. 

Occupiable.  A  room  or  enclosed  space  de- 
signed for  human  occupancy  in  wtUch 
individuals  congregate  for  amusement,  educa 
ttoncd  or  similar  purposes,  or  tn  which 
occupants  are  engaged  at  labor,  and  which  is 
equipped  with  means  of  egress,  light,  and  venti- 
lation. 

Operable  Part.  A  part  of  a  piece  of  equipment 
or  appliance  used  to  insert  or  withdraw  ob- 
jects, or  to  activate,  deactivate,  or  adjust  the 
equipment  or  appliance  (for  example,  coin  slot, 
pushbutton,  handle). 

Path  of  Travel.  (Reserved). 

Power-assisted  Door.  A  door  used  for  human 
passage  with  a  mechanism  that  helps  to  open 
the  door,  or  relieve  the  opening  resistance  of  a 
door,  upon  the  activation  of  a  switch  or  a  con- 
tinued force  applied  to  the  door  itself. 

Public  Use.  Describes  Interior  or  exterior 
rooms  or  spaces  that  are  made  available  to  the 
general  public.  Public  use  may  be  provided  at  a 
building  or  facility  that  Is  privately  or  publicly 
owned. 

Ramp.  A  walking  surface  which  has  a  running 
slope  greater  than  1:20. 

Running  Slope.  The  slope  that  Is  parallel  to 
the  direction  of  travel  (see  cross  slope). 

Service  Entrance.  An  entrance  Intended  pri- 
marily for  delivery  of  goods  or  services. 

Signage.  Dtsp/ayed  verbal,  symbolic,  tactile. 
and  pictorial  information. 

Site  A  parcel  of  land  bounded  by  a  property 
line  or  a  designated  portion  of  a  public  right-of- 
way. 

Site  Improvement.  Landscaping,  paving  for 
pedestrian  and  vehicular  ways,  outdoor  light- 
ing, recreational  facilities,  and  the  like,  added 
to  a  site. 

Sleeping  Accommodations.  Rooms  in  which 
people  sleep;  for  example,  dormitory  and  hotel 
or  motel  guest  rooms  or  suites. 

Space.  A  definable  area,  e.g..  room,  toilet 
room,  hall  assembly  area,  entrance,  storage 
room,  alcove,  courtyard,  or  lobby. 

Story.  That  portion  of  a  building  included  be- 
tween the  upper  surface  of  a  floor  and  upper 
surface  of  the  floor  or  roof  next  above.  If  such 
portion  of  a  building  does  not  include  occupi- 
able space,  it  is  not  considered  a  story  for 
purposes  of  these  guidelines.  There  may  be 
more  than  one  floor  level  within  a  story  as  in 
the  case  of  a  mezzanine  or  mezzanines. 

Tactile.  Describes  an  object  that  can  be  per- 
ceived using  the  sense  of  touch. 

Technically  Jrifeosible.  Means,  with  respect 
to  an  alteration,  that  ti  has  little  likelihood  of 
being  accomplished  because  existing  structural 
conditions  would  require  removing  or  altering  a 
load  bearing  member  or  because  site  con- 
straints prohibit  modification  or  addition  of 
elements,  spaces,  or  features  necessary  to  pro- 
vide accessibility. 

Telecommunication  Display  Device  or  Tele- 
communication Device  for  the  Deqf(TDD).  A 

telecommunications  display  device,  also  known 
as  a  telecommunications  device  for  the  deaf, 
employs  graphic  (Le.,  written)  communications 
through  the  transmission  of  coded  signnl.t 
across  the  standard  telephone  network. 

Transient  Lodging.  A  building,  facility,  or  por- 
tion thereof,  excluding  inpatient  medical  care 
facilities,  that  contains  one  or  more  dwelling 
units  or  sleeping  accommodations.  Transient 
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lodging  may  include,  but  is  not  limited  to,  re 
sorts,  group  homes,  hotels,  motels,  and 
dormitories. 

Vehicular  Way.  A  route  intended  for  vehicular 
traffic,  such  as  a  street,  driveway,  or  parking  lot. 

Walk.  An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use.  including 
general  pedestrian  areas  such  as  plazas  and 
courts. 

NOTE:  Sections  4. 1. 1  through  4. 1.7  are  dlffer- 
ent  from  ANSI  Al  17. 1  In  their  entirety  and  are 
printed  In  standard  type. 


4. 


ACCESSIBLE  ELEBIENTS 
AND  SPACES:  SCOPE 
AND  TECHNICAL 
REQUIREMENTS 


4.1  BSinimum  Requirements 
4.1.1  Application. 

(1)  General.  All  areas  of  buUdings  and 
facilities  shall  comply  with  these  guidelines. 

4. 1  through  4.34.  unless  otherwise  provided  in 
this  section  or  as  modified  in  a  special  applica- 
tion section. 

(2)  Appbcatlon  Based  on  Building  Use. 
Special  application  sectior»  5  through  9 
provide  additional  requirements  for  restau- 
rants and  cafeterias,  medical  care  facilities, 
business  and  mercantile,  libraries,  and  acces- 
sible transient  lodgliig.  When  a  building  or 
facility  contains  more  than  one  use  covered  by 
a  special  application  section,  each  poriion 
shall  comply  with  the  requirements  for  that 
use. 

-13)  Areas  Used  Only  by  Employees  as  a  Work- 
station. Areas  that  contain  work  stations  that 
may  be  used  by  employees  with  disabilities 
shall  be  designed  and  constructed  so  that  indi- 
viduals with  disabilities  can  approach,  enter, 
and  ejtit  the  areas.  These  guidelines  do  not  re- 
quire that  all  individual  work  stations  be 
constructed  or  equipped  (e.g..  with  racks  or 
shelves)  to  be  accessible. 


(4)  Temporary  Structures.  These  guidelines 
cover  temporary  buildings  or  facilities  as  well 
as  permanent  facilities.  Temporary  buildings 
and  facilities  are  not  of  permanent  construc- 
tion but  are  extensively  used  or  are  essential 
for  public  use  for  a  period  of  time.  Elxamples  of 
temporary  buildings  or  facilities  covered  by 
these  guidelines  include,  but  are  not  limited 
to:  revlewiiig  stands,  temporary  classrooms, 
bleacher  areas,  exhibit  areas,  temporary  bank- 
ing facilities,  temporary  health  screeniiig 
services,  or  temporary  safe  pedestrian  passage- 
ways around  a  construction  site.  Structures, 
sites  and  equipment  directly  associated  with 
the  actual  processes  of  major  construction, 
such  as  scaffolding,  bridging,  or  materials 
hoists  are  not  included. 

(5)  General  Elxceptlons. 

(a)  In  new  construction,  a  person  or  entity 
Is  not  required  to  meet  fully  the  requirements 
of  these  guidelines  where  that  person  or  entity 
can  demonstrate  that  It  is  structurally  imprac- 
ticable to  do  so.  Full  compliance  will  be 
considered  structurally  impracticable  only  in 
those  rare  circumstances  when  the  unique 
characteristics  of  terrain  prevent  the  incorpora- 
tion of  accessibility  features. 

(b)  Accessibility  is  not  required  to  elevator 
pits,  elevator  penthouses,  piping  or  equipment 
catwalks,  and  lookout  galleries. 

4.1.2  Accessible  Sites  and  Exterior 
Facilities:  New  Construction.  An  accessible 
site  shall  meet  the  following  minimum 
requirements: 

( 1)  At  least  one  accessible  route  complying 
with  4.3  shall  be  provided  within  the  bound- 
ary of  the  site  from  public  transportation 
stops,  accessible  parking  spaces,  passenger 
loading  zones  if  provided,  and  public  streets  or 
sidewalks  to  an  accessible  building  entrance. 

(2)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  buildings, 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(3)  All  objects  that  protrude  from  surfaces  or 
posts  into  circulation  paths  shall  comply  with 
4.4. 


\ 
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4.1.2  Accetsible  Sites  and  Bztcxlor  Facilities:  New  Construction 


(4)  Ground  mafacts  along  accessftiie  routes 
and  In  accessible  spaces  shall  compty  with  4.5. 

(5)  (a)  If  parking  spaces  are  provided  for  em- 
ployees or  vlsltora.  or  both,  then  accessible 
spaces  complytog  with  4.6  shaU  be  prcMded  tn 
each  such  parking  area,  as  dose  as  practicable 
to  an  accessible  entrance  tn  conformance  vtrith 
the  following  table: 


Total  Parking 
InLot 


Required 
Minlmuin  Number 
of  Accesstole  Spaces 
1 
3 
5 
4 
5 

7 

9 


1  to  25 

26  to  50 

51  to  75 

76  to  100 

101  to  150 

151  to  200 

201  to  300 

301  to  400 

401  to  500 

501  to  1000  - 

1001  artd  over  • 

*  2  percent  of  total. 

^  20  plus  1  for  each  100  over  1000 

EXCEPTION:  If  greater  accesslblUty  Is 
achieved,  the  total  number  of  accessible  park- 
ing spaces  may  be  distributed  among  parking 
tots. 

(b)  If  passei^er  loading  zones  are  provided, 
then  at  least  one  passenger  loading  zone  shall 
comply  with  4.6.5. 

|c)  Parking  spaces  for  side  lift  vaiis  are 
accessible  parking  spaces  and  may  be  used  to 
meet  the  requlrenients  of  this  paragraph. 

(d)  Parking  spaces  at  transient  lodging 
complying  with  4.6  shall  be  jjrovlded  in  accor- 
dance with  the  following: 

(I)  Where  parking  Is  provided  for  all 
occupants,  one  accessible  parking  space  shaD 
be  provided  for  each  accessible  unit  or  sleep- 
ing room:  and 

(II)  Where  parking  is  provided  for  visitors. 
2  percent  of  the  spaces,  or  at  least  one.  shall 
be  accessible. 


6 


It)  At  facilities  i»x>vldtng  medical  services. 
parking  spaces  complytng  with  4.6  shaD  be 

provided  in  accordance  with  4.1.1(5)(a)  except 
as  follows: 

(I)  Outpatient  faclUtles:    10  percent  of  the 
total  number <)f  parking  spaces  provided; 

(II)  Facilities  that  specialize  in  treatment 
or  services  for  persons  with  mobility  impair- 
ments, employee  and  visitor  parking:  20 
percent  of  the  total  number  of  parking  spaces 
provided. 

(6)  If  toilet  facilities  are  provided  on  a  site, 
then  each  such  public  or  common  use  toilet  fa- 
cility shall  compfy  with  4.22.  If  bathing 
facilities  are  provided  on  a  site,  then  each 
such  public  or  common  use  bathing  foclUty 
shall  comply  with  4.23. 

EXCEPTION:  For  single  user  portable  toilet  or 
bathing  units  clustered  at  a  single  location,  at 
least  one  toilet  unit  complying  with  4.22  or  at 
least  one  bathing  unit  complying  with  4.23 
should  be  installed  at  each  location  whenever 
typical  inaccessible  units  are  provided.  Accessi- 
ble units  shall  be  identified  by  the 
International  Symbol  of  Accessibility. 

(7)  All  signs  shall  comply  with  4.30.2.  4.30.3. 
and  4.30.5.  Signage  Identifying  buildings  and 
facilities  and  permanent  identification  of 
rooms  or  spaces  (e.g..  toilet  facUitlesl  shall  also 
comply  with  4.30.4  and  4.30.6.  Hements  and 
spaces  of  accessible  facilities  which  shall  be 
identified  by  the  Inlemational  Symbol  of  Acces- 
sibUlty  and  comply  with  4.30.7  are: 

(a)  Parking  spaces  designated  as  reserved 
for  Individuals  with  disablUtles; 

(b)  Accessible  passenger  loading  zones: 

(c)  Accessible  entrances  when  not  all  are 
accessible  (Inaccessible  entrances  shaU  have 
directional  slgnagie  to  indicate  the  route  to  the 
nearest  acces^le  entrance); 

(dl  Accessible  toikt  and  bathing  facilities 
where  not  all  are  acceaeJble. 
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4.1.3  Accessible  Buildings:  New 
Construction.  Accessible  buildings  and  facil- 
ities shall  meet  the  following  minimum 
requirements: 

(1)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  building  or 
facility  entrances  with  all  accessible  spaces 
and  elements  within  the  building  or  facility. 

(2)  All  objects  that  overhang  or  protrude  Into 
circulation  paths  shall  comply  with  4.4. 

(3)  Ground  and  floor  surfaces  along  accessible 
routes  and  in  accessible  rooms  and  spaces 
shall  comply  with  4.5. 

(4)  Stairs  cormectlng  levels  that  are  not  con- 
nected by  an  elevator  shall  comply  with  4.9. 

(5)  One  passenger  elevator  complying  with 
4. 10  shall  serve  each  level,  including  mezza- 
nines, in  all  mulll-story  buildings  and  faculties 
unless  exempted  below.  If  more  than  one  eleva- 
tor is  provided,  each  elevator  shall  comply 
with  4.10. 

EXCEPTION:  Elevator^  are  not  required  In  fa- 
cilities that  are  less  than  three  stories  or  that 
have  less  than  3000  square  feet  per  story  un- 
less the  building  is  a  shopping  center,  a 
shopping  mall,  or  the  professional  office  of  a 
health  care  provider,  or  another  type  of  facility 
as  determined  by  the  Attorn. y  General.  The  el- 
evator exemption  set  forth  tn  this  paragraph 
does  not  obviate  or  limit  in  any  way  the  obliga- 
tion to  comply  with  the  other  accessibility 
requirements  established  in  section  4.1.3.  For 
example,  floors  above  or  below  the  accessible 
ground  floor  must  meet  the  requirements  of 
this  section  except  for  elevator  service.  If  toUet 
or  bathing  facilities  are  provided  on  a  level  not 
served  by  an  elevator,  then  toilet  or  bathir^  fa- 
cilities must  be  provided  on  the  accessible 
ground  floor.  If  a  building  or  faciUty  is  eligible 
for  this  exemption  but  the  buildirig  or  facility 
nonetheless  has  an  elevator,  that  elevator 
shall  meet  the  requirements  of  4. 10  and  shall 
serve  each  level  in  the  building. 

EXCEPTION:  Elevator  pits,  elevator  pent- 
houses, mechanical  rooms,  piping  or 
equipment  catwalks  are  exempted  from  this 
requirement. 


EIXCEPTION;  Accessible  ramps  complying 
with  4.8  or.  if  no  other  alternative  is  feasible. 
accessible  platform  lifts  complying  with  4.11  of 
this  guideline  and  other  applicable  local  regu- 
lations may  be  used  In  lieu  of  an  elevator. 

(6)  Windows:  If  operable  windows  are 
provided,  they  shall  comply  with  4.12. 

(7)  Doors: 

(a)  At  each  accessible  entrance  to  a  building 
or  facility,  at  least  one  door  shall  comply  with 
4.13. 

(b)  Within  a  buUdlng  or  facility,  at  least  one 
door  at  each  accessible  space  shall  comply 
with  4.13. 

(c)  Each  door  that  Is  an  element  of  an 
accessible  route  shall  comply  with  4.13. 

(d)  Each  door  required  by  4.3.10.  Egress, 
shall  comply  v^lth  4. 13. 

(8)  At  least  one  principal  entrance  at  each 
ground  floor  level  to  a  building  or  facility  shall 
comply  with  4.14.  Entrances.  When  a  building 
or  facility  has  entrances  which  normally  serve 
any  of  the  rcllowlng  functions:  transportation 
facilities,  passenger  loading  zones,  accessible 
parklrrg  facilities,  taxi  stands,  public  streets 
and  sidewalks,  or  accessible  Interior  vertical 
access,  then  at  least  one  of  the  entrances  serv- 
ing each  such  function  shall  comply  with  4.14, 
Entrances.  Because  entrances  also  serve  as 
emergency  exits,  whose  proximity  to  all  parts 
of  buildings  and  faclllUes  is  essential,  it  is  pref- 
erable that  all  or  most  entrances  be  accessible. 

(9)  In  multiple-story  buildings  and  facilities 
where  at-grade  egress  from  each  floor  Is  Impos- 
sible, either  of  the  following  Is  required:  the 
provision  within  each  story  of  approved  fire 
and  smoke  partitions  that  create  horizontal 
exits:  or  the  provision  within  each  floor  of 
areas  of  refuge  complying  with  4.3. 1 1  and  ap- 
pnDved  by  agencies  having  authority  for  safety. 
Areas  of  refuge  shall  be  provided  on  each  floor 
level  In  a  number  equal  to  that  for  required 
exits. 

(10)  If  drinking  fountains  or  water  coolers  are 
provided,  approximately  50  percent  of  those 
provided  on  each  floor  shall  comply  with  4.15 


2334  Federal  Regisler  /  Vol.  Sti,  No.  14  /  Tuesday.  January  22.  1991  /  Proposed  Rules 


4.1.3  Accessible  Buildings:  New  Constniction 


and  shall  be  on  an  accessible  route.  If  only 
one  drinking  fountain  or  water  cooler  is  pro 
vlded  on  any  floor,  it  shall  comply  with  4  15 

(11)  ToUel  Facilities;  If  toilet  facilities  are  pro- 
vided, then  each  public  and  common  use  tcllri 
room  shall  comply  with  4.22.  Other  toilet 
rooms  shall  be  adaptable.  If  bathing  facijllies 
arc  provided,  then  each  public  and  common 
use  bathroom  shall  comply  with  4.23  Accessi- 
ble toilet  rooms  and  bathing  facilities  shall  be 
on  an  accessible  rouie. 

(12)  Storage,  Shelving  and  Display  Units: 

(a)  If  fixed  or  built-in  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of 
each  type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may 
be  provided  outside  of  the  dimensions  shou.Ti 
in  Fig.  38. 

(b)  Shelves  or  display  units  allowii^  self  ser- 
vice by  customers  in  mercantile  occupancies 
shall  be  located  on  an  accessible  route 
complying  with  4.3. 

(13)  Controls  and  operating  mechaiusnis  in 
accessible  spaces,  along  accessible  routes,  or 
as  parts  of  accessible  elements  tfor  example, 
light  switches  and  dispenser  controls)  shall 
comply  with  4.27. 

(14)  If  emergency  warning  systems  are  pro- 
vided, then  they  shall  Include  both  audible 
alarms  and  visual  alarms  complying  with 
4.28.  Sleeplr;g  accommodations  required  to 
comply  with  9.3  shall  have  an  alarm  system 
complying  with  4.28.  Emergency  warning  sys- 
tems in  medical  care  facilities  may  be  modified 
to  suit  standard  health  care  alarm  design  prac- 
tice. 

(15)  Detectable  warnings  shall  be  provided  at 
hazardous  conditions  as  specified  in  1  29. 

(16)  If  signs  are  provided,  they  shall  comply 
with  4.30.2.  4.30.3.  4.30.5  and  4.30.8,  In  addi- 
tion, signage  that  provides  pernianeni 
identification  of  rooms  and  spaces  shall  also 
comply  with  4.30.4  and  4.30  6 

EXCEPTION:  The  provisions  of  4.30.4  are  not 
mandatory  for  temporary  information  on  room 


and  space  signage,  such  as  current  occupant's 
name,  provided  the  permanent  room  or  space 
identification,  such  as  room  number.  'MEN," 
or  ■EXIT,"  complies  with  4.30.4  and  4.30.6. 

(17)  Public  telephones: 

(a)  If  public  pay  telephones,  public  closed 
circuit  telephones,  or  other  public  telephones 
are  provided,  then  they  shall  comply  with 
4  31.  Telephones,  to  the  extent  required  by  the 
following  table: 


Number  of  earh  type 
of  telrphonr  pn)vklcd  on 
each  floor 


Number  of  telephones 
required  to  be 
arresstble' 


1  or  more  single  unit 
Installations 

Ibank'' 

2  or  more  banks 


1  per  floor 

1  per  flDor 

1  per  bank.  Arces-slble 
unit  may  be  installed  as 
a  single  unit  in  proximity 
(either  v1slt>ie  or  with 
slgT^ge)  to  the  bank.  At 
least  one  public  telephone 
per  floor  shall  meet  the 
requirements  for  a 
forward  rearh  telephone.*^ 

*  Additional  public  telephones  may  be  in- 
stalled at  any  height.  Unless  otherwise 
specified,  accessible  telephones  may  be  elUier 
forward  or  side  reach  telephones, 

^  A  bank  consists  of  two  or  more  adjacent  pub- 
lic telephones,  often  Installed  as  a  unit, 

^  EXCEPTION:   For  exterior  installations  only, 
if  dial  tone  first  service  Is  not  available,  then  a 
side  reach  telephone  may  be  Installed  instead 
of  the  required  forward  reach  telephone  (i.e., 
one  telephone  in  proximity  to  each  bank  shall 
comply  with  4  31). 

(b)  All  telephones  required  to  be  accessible 
and  complying  with  4.31  shall  be  equipped 
w.l(h  a  volume  control.  In  addition,  25  percent, 
btit  ne\er  less  than  one,  of  all  other  public  tele- 
phones provided  shall  be  equipped  with  a 
volume  control  and  shall  be  dispersed  among 
all  types  of  public  telephones,  including  ctosed 
circuit  telephones,  throughout  the  building  or 
facility  The  installation  of  additional  volume 
controls  is  encouraged  and  these  may  be  in- 
stalled on  any  public  telephone  provided. 
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Signage  complying  with  applicable  provisions 
of  4.30.7  shaU  be  provided. 

(c)  In  addition  to  the  requirements  of  (a)  and 
(b)  above.  If  public  pay  telephones  are  ;hx>- 
vided  in  a  building  or  facility  that  has  a  total 
of  six  or  more  public  pay  telephones,  at  least 
one  public  pay  telephone  shall  be  equipped 
with  a  TDD.  A  public  TDD  shall  be  located  on 
an  accessible  route  complying  with  4.3  and 
shall  be  provided  with  signage  complying  with 
4.30,7. 

( 18)  If  fUed  or  built-in  seating  or  tables  are 
provided  in  accessible  spaces,  at  least  5  per- 
cent, but  always  at  least  one,  of  the  fixed  or 
built-in  seating  spaces  or  tables  shall  comply 
with  4.32.  An  accessible  route  shall  lead  to 
and  through  such  fixed  or  built-in  seating,  ta- 
bles or  work  surfaces. 

(19)  Assembly  areas: 

(a)  If  places  of  assembly  are  provided,  they 
shall  comply  with  the  following  table: 


Capacity  of 

Seating  in 

Assembly  Areas 


Number  of 

Required  Wheelchair 
Locations 


50  to  75 
76  to  100 
101  to  150 
151  to  200 
201  to  300 
301  to  400 
401  to  500 
501  to  1000 
over  1000 


4 
5 

6 

7 
8 
9 


*  2  percent  of  total 
^  20  plus  1  for  each  100  over  1000 

(b)  This  paragraph  applies  to  Indoor 
assembly  areas  where  audible  comnninlca- 
tions  are  integral  to  the  use  of  the  space  (e^.. 
concert  halls,  theaters,  meeting  rooms,  etc.). 
Such  assembly  areas,  if  they  accommodate  50 
or  more  persons,  or  if  they  have  audio- amplifi- 
cation systems,  or  if  they  are  used  regularly  as 
meeting  or  conference  rooms,  shall  have  a 
permanently  Installed  asslsUvc  listening  sys- 
tem complyli^  with  4.33.  For  other  assemUy 
areas,  a  permanently  tnstalied  assistive  listen- 
ing system,  or  wiring  for  a  portable  assistive 


listening  system  shall  be  provided.  The  mtnl- 
mum  nuir^jcr  of  rccelvrrs  to  be  pnjvtded  shall 
be  equal  to  4  percent  of  the  total  number  of 
seats,  but  in  no  case  less  than  twa  Signage 
complying  with  4.30  shafi  be  tnstalied  to  noltfy 
patrons  of  the  availabdtty  of  a  Ustentag  system. 

(20J  Where  automated  teller  machines  are 
provided,  at  least  one  machine  shall  compfy 
with  the  requlremems  of  4.34. 

EXCEPTION:  I>rn^e- up-only  automated  teller 
machines  are  not  required  to  comply  with 
4.34.2  and  4.34.3. 

4.1.4  (Reserred). 

4.1.5  Accessible  Buildings:  Additions. 

Each  addlUon  to  an  existing  building  or  facil- 
ity shall  be  regarded  as  an  alteration  and  shall 
comply  with  4.1.1  to  4.1.3  arwl  4. 1.6  of  4.1, 
Minimum  Requirements,  and  the  applicable 
technical  speciflcatlons  of  4.2  throi.^h  4.34 
and  sections  5  through  9. 

4.1.6  Accessible  Buildings:  Alterations. 

(1)  General.  Alterations  to  existing  buildings 
and  facilities  shall  comply  with  the  following: 

(a)  No  alteration  which  decreases  or  has  the 
effect  of  decreasing  accessibility  or  usability  of 
a  buUding  or  CaclUty  may  be  undertaken. 

(W  If  existing  elements,  spaces,  or  common 
areas  are  altered,  then  each  such  aUered  ele- 
ment, space,  feature,  or  area  shall  comply 
with  the  appUcaWe  provisions  of  4. 1.1  to  4. 1.3 
of  4.1,  Minimum  Requirements  (for  New  Con- 
structioti)." 

(c)  If  an  escalator  or  stair  is  planned  or  in- 
staDed  where  rwne  existed  previously  and 
major  structural  moAficatlons  are  necessary 
for  such  installation,  then  a  means  of  accessi- 
ble vertical  access  shall  be  provided  that 
compUes  with  the  appbcable  provisions  of  4  7, 
4.8,4.10,  or  4.11. 

(d)  If  alterations  of  single  elements,  when 
considered  together,  amount  to  an  alteration 
of  a  room  or  space  in  a  bufld*^  or  facUtty.  the 
entire  space  shall  be  made  accessible. 
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(e)  No  alteration  of  an  existing  element. 
space,  or  area  of  a  building  or  facility  shall  im- 
pose a  requirement  for  greater  accessibility 
than  that  which  would  be  requlreu  for  new 
construction.  For  example,  if  the  elevators  and 
stairs  in  a  building  are  being  altered  and  the 
elevators  are.  in  turn,  being  made  accessible, 
then  no  accessibility  modifications  are  re- 
quired to  the  stairs  connecting  levels 
connected  by  the  elevator.  If  stair  modifica- 
tions to  correct  unsafe  conditions  are  required 
by  other  codes,  the  modifications  shall  be 
done  in  compliance  with  these  guidelines  un- 
less technically  Infeasible. 

(f)  If  the  alteration  work  Is  limited  solely  to 
the  electrical,  mechanical,  or  plumbing  sys- 
tem, or  to  asbestos  removal,  and  does  not 
involve  the  alteration  of  any  elements  or 
spaces  required  to  be  accessible  under  these 
guidelines,  then  4.1.6(2)  does  not  apply. 

(g)  EIXCEPTION:   In  alteration  work,  if 
compliance  is  technically  infeasible.  the  alter- 
ation shall  provide  accessibility  to  the 
maximum  extent  feasible.  Any  elements  or  fea- 
tures of  the  building  or  facility  that  can  be 
made  accessible  shall  be  made  accessible. 

(h)  EXCEPTION: 

(I)  These  guidelines  do  not  require  the 
Installation  of  an  elevator  in  an  altered  facility 
that  is  less  than  three  stories  or  has  less  than 
3,000  square  feet  per  story  unless  the  building 
is  a  shopping  center,  a  shopping  mall,  the  pro- 
fessional office  of  a  health  care  provider,  or 
another  type  of  facility  as  determined  by  the 
Attorney  General. 

(II)  The  exemption  provided  in  paragraph 
(1)  does  not  obviate  or  limit  in  any  way  the  obli- 
gation to  comply  with  the  other  accessibility 
requirements  established  in  these  guidelines. 
For  example,  alterations  to  floors  above  or 
below  the  ground  floor  must  be  accessible  re- 
gardless of  whether  the  altered  facOlty  has  an 
elevator.  If  a  facility  subject  to  the  elevator  ex- 
emption set  forth  in  paragraph  (i)  nonetheless 
has  an  elevator,  that  elevator  shall  meet,  to 
the  maximum  extent  feasible,  the  accessibility 
requirements  of  these  guidelines. 

(2)  Alterations  to  an  Area  Containing  a  Pri- 
mary Function:  In  addition  to  the 


requirements  of  4,1.6(1).  an  alteration  that  af- 
fects or  could  affect  the  usability  of  or  access 
to  an  area  containing  a  primary  function  shall 
be  made  so  as  to  ensure  that,  to  the  maximum 
extent  feasible,  the  path  of  travel  to  the  altered 
area  and  the  restrooms,  telephones,  and  drink- 
ing fountains  serving  the  altered  area,  are 
readily  accessible  to  and  usable  by  individuals 
with  disabilities,  unless  such  alterations  are 
disproportionate  to  the  overall  alterations  in 
terms  of  cost  and  scope  (as  determined  under 
criteria  established  by  the  Attorney  General). 

(3)  Special  Technical  Provisions  for  Alterations 
to  Existing  Buildings  and  Facilities: 

(a)  Ramps:  Curb  ramps  and  Interior  or 
exterior  ramps  to  be  constructed  on  sites  or  in 
existing  buildings  or  facilities  where  space  limi- 
tations prohibit  the  use  of  a  1:12  slope  or  less 
may  have  slopes  and  rises  as  follows: 

(i)  A  slope  between  1:10  and  1:12  Is 
allowed  for  a  maximum  rise  of  6  Inches. 

(11)  A  slope  between  1:8  and  1:10  is 
allowed  for  a  maximum  rls«  Oi  3  Inches. 

A  slope  steeper  than  1:8  Is  not  allowed. 

(b)  Stairs:  Full  extension  of  handrails  at 
stairs  shall  not  be  required  in  alterations 
where  such  extensions  would  be  hazardous  or 
impossible  due  to  plan  configuration. 

(c)  Elevators: 

(I)  If  safety  door  edges  are  provided  in 
existing  automatic  elevators,  automatic  door 
reopening  devices  may  be  omitted  (see  4. 10.6). 

(II)  Where  existing  shaft  configuration  or 
technical  infeaslbllity  prohibits  strict  compli- 
ance with  4. 10.9.  the  minimum  car  plan 
dimensions  may  be  reduced  by  the  minimum 
amount  necessary,  but  in  no  case  shall  the  In- 
side car  dimensions  be  less  than  48  in  by  48 
in. 

(d)  Doors: 

(I)  Where  It  is  technically  Infeasible  to 
comply  with  clear  opening  width  requirements 
of  4, 13.5.  a  projection  of  5/8  In  maximum  will 
be  permitted  for  the  latch  side  stop. 
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(li)  If  existing  thresholds  are  3/4  in  hl^ 
or  less,  and  have  (or  are  modified  to  have)  a 
beveled  edge  on  each  side,  they  nuy  remain. 

(e)  Toilet  Rooans: 

(1)  Where  it  is  technically  infeasible  to 
compty  with  4^2  and  4.23.  the  tnstaliaUan  of 
at  least  one  unisex  toilet  per  floor,  located  In 
the  same  area  as  existing  toilet  fermifa.  wffl 
be  permitted  In  lieu  of  modifying  existing  toilet 
faculties  to  be  accessible.  Each  unisex  toilet 
room  shall  contain  one  water  closet  complying 
with  4. 16  and  one  lavatory  complying  with 
4,19.  and  the  door  shall  have  a  privacy  latch. 

(U)  Where  tt  Is  technical^  infeasible  to 
install  a  required  standard  stall,  or  where 
other  codes  prohibit  reduction  of  the  fixture 
count  (I.e..  removal  of  a  water  closet  in  order 
to  create  a  double- wide  stall),  either  alternate 
stall  (Flg.30(b))  may  be  provided  in  beu  of  the 
standard  stall. 

(0  Signage: 

(I)  Where  it  Is  technically  iiifeaslble  to 
compty  with  4.1.3(7)  but  an  entrance  (or 
entrances)  other  than  a  principal  entrance  Is 
made  accessible,  appropriate  accessible  sign- 
age indicating  the  location  of  the  nearest 
accessible  entraiKe(s)  shall  be  installed  at  or 
near  the  inaccessible  entrance  such  that  a  per- 
son with  disabilities  will  not  be  required  to 
retrace  the  approach  route  from  the  inaccessi- 
ble entrance. 

(II)  When  inaccessible  toilet  or  baching 
facilities  are  allowed  to  remain  in  an  existing 
building  or  facUity.  signage  complying  with 
4.30,  except  for  4.30.4.  shall  be  provided  indi- 
cating the  location  of  the  nearest  accessible 
toilet  or  bathing  CacUlty. 

(g)  Assembly  Areas: 

(fl  Where  it  Is  techriically  infeasible  to 
disperse  accessible  seating  throughout  an  al- 
tered assembly  area,  accessible  seating  areas 
may  be  clustered.  Each  accessible  seating 
area  shall  have  provisions  for  companion  seat- 
ing and  shall  be  located  on  an  accessible  route 
that  also  serves  as  a  means  of  emergency 
egress. 


(14  Where  it  Is  technically  infeasible  to 
ako-  all  performing  areas  to  be  on  an  accessi- 
ble route,  at  least  one  of  ea<*  type  of 
pel  fuming  area  shall  be  made  accessible. 

4.1.7  AeeeMlMe  BttikUn^.  Hlstozlc 
PreserratioB. 

(1)  Applicability. 

(a)  As  a  general  rule,  the  accesslbtilty  provte- 
kons  (rf  part  4  shall  be  appBed  to  alterations  to 
"qualifled"  Wstortc  buildings  and  facilities. 
■Qualified"  bufldtngs  or  facflltles  are  those 
buildings  and  faclliUes  that  are  eligible  for  list- 
ing in  the  National  Register  of  Historic  Places. 
or  such  properties  dcs^nsrted  as  historic 
under  a  statute  of  the  approprtate  state  or 
local  government  body.  Connnents  of  the  Advi- 
sory Council  on  Historic  Preservation  shall  be 
obtained  when  required  by  Section  106  of  the 
National  Historic  Preserv'ation  Act  of  1966.  as 
amerKled.  16  U.S.C.  470  and  36  CTR  Part 
800.  before  any  alteration  to  a  qualified  his- 
toric building  ts  undertaken. 

(b)  The  Advisory  Council  shall  determine,  on 
a  case-by -case  basis,  whether  provisions  re- 
quired by  part  4  for  accessible  route*  (exterior 
and  mtertor).  ramps,  entrances,  toilets,  park- 
ing, and  displays  and  signage,  would  threaten 
or  destroy  the  historic  significance  of  the  build- 
ing or  facility. 

(c)  If  the  Advisory  Council  determines  that 
any  of  the  accessibility  requirements  for  fea- 
tures listed  in  4. 1 ,7{  1)  would  threaten  or 
destroy  the  historic  significance  of  a  building 
or  facility,  then  the  special  sppbcatlon  provis- 
ions of  4. 1,7(2)  for  that  feature  may  be 
utilized.  The  special  application  provistoris 
listed  under  4. 1.7(2)  may  only  be  utilized  fol- 
lowing a  wrttten  determinatJon  by  the  Advisory 
Council  that  application  of  a  requirement  con- 
tained in  part  4  would  threaten  or  destroy  the 
historic  Integrity  of  a  qualified  bulWlng  or  facil- 
ity. 


(2)  Historic  Preservation: 
Requirements. 


Minimum 


(a)  At  least  one  accessible  route  complying 
with  4.3  from  a  site  access  point  to  an  accessi- 
ble entrance  shall  be  provided. 
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4.2  Space  Allowmnce  and  Reach  Ranges 


EXCEPTION    A  ramp  with  a  slope  no  greater 
than  1:6  for  a  run  not  to  exceed  2  R  (610  mni) 
may  be  used  as  part  of  an  accessible  route  at 
an  entrance. 

(b)  At  least  one  accessible  entrance  which  is 
used  by  the  public  complying  with  4  14  shall 
be  provided. 

EXCEPTION:   If  it  is  determined  that  no  en- 
trance used  by  the  public  can  comply  with 
4.14.  then  access  at  any  entrance  not  used  by 
the  general  public  but  open  (unlocked)  with  di- 
rectional signage  at  the  primary  entrance  may 
be  used. 

(c)  If  toilets  are  provided,  then  at  least  one 
toilet  facility  complying  with  4.22  and  4  1  6 
shall  be  provided  along  an  accessible  route 
that  complies  with  4.3.  Such  toilet  fnclUiv  mav 
be  unisex  in  design. 

(d)  Accessible  routes  from  an  accessible  en- 
trance to  all  publicly  used  spaces  on  at  least 
the  level  of  the  accessible  entrance  shall  be 
provided.  Access  shall  be  provided  to  all  levels 
of  a  buL'ding  or  facility  in  compliance  with  4. 1 
whenever  practical. 


32 


mm 


815 


E 


36 


915 


Fig.  1 
Minimum  Clear  Width 
for  Single  Wheelchair 


(e)  Displays  and  written  Information,  docu- 
ments, etc.,  shall  be  located  where  they  can  be 
seen  by  a  seated  person.  Elxhlblts  and  signage 
displayed  horizontally  (e.g..  open  books),  shall 
be  no  higher  than  44  in  (1 120  mm)  above  the 
floor  surface. 

NOTE:  The  technical  provisions  of  sections  4.2 
through  4.34  are  the  same  as  those  of  the 
American  National  Standard  Institutes'  docu- 
ment Al  17.1  —  1980,  except  as  noted  in  the 
text  and  on  figures  in  italics. 

4.2  Space  Allowance  and  Reach 
Ranges 

4.2. 1*  Wheelchair  Passage  Width.  The 

minimum  clear  width  for  single  wheelchair 
passage  shall  be  32  in  (815  mm)  al  a  point 
and  36  In  (915  mm)  continuously  (see  Fig.  1 
and  24(e)]. 

4.2.2  Width  for  Wheelchair  Passing.  The 

minimum  width  for  two  wheelchairs  to  pass  is 
60  m  ( 1 525  mm)  (see  Fig.  2). 


mm 


Rg.  2 

Minimum  Clear  Width 

for  Two  Wheelchairs 
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4.2  Space  Allowance  and  Reach  Ranges 


12mtn 


<Vi> 


36  min 


12  min 


915 


7^<j: 


(a) 
60  In  (1525-mm)Diameter  Space 


(b) 
T- Shaped  Space  for  180'  Turns 


ng.3 
Wheelchair  Turning  Space 


4.2.3*  Wheelchair  Turning  Space.  The 

space  required  for  a  wheelchair  to  make  a  180- 
degree  turn  ts  a  clear  space  of  60  in  (1525 
mm)  diameter  (see  Fig.  3(a))  or  a  T-shaped 
space  (see  Fig.  3(b)). 

4.2.4*  Clear  Floor  or  Ground  Space  for 
Wheelchairs. 

4.2.4.1  Size  and  >^proach.  The  minimum 
clear  floor  or  ground  space  required  to  accom- 
modate a  single,  stationary  wheelchair 
occupant  is  30  in  by  48  in  (760  mm  by  1220 
mm)  (see  Fig.  4(a)).  The  minimum  clear  floor 
or  ground  space  for  wheelchairs  may  be  posi- 
tioned for  forward  or  parallel  approach  to  an 
object  (sec  Fig.  4(b)  and  (c)).  Clear  floor  or 
ground  space  for  wheelchairs  may  be  part  of 
the  knee  space  required  under  some  objects. 

4.2.4.2  Relatloiuhlp  of  Maneuvering  Clear- 
ance to  Wheelcliair  Spaces.  One  full 
unobstructed  side  of  the  clear  floor  or  ground 
space  for  a  wheekhalr  shall  adjoin  or  overlap 
an  accessible  route  or  adjoin  another  wheel- 
chair clear  floor  space.  If  a  clear  floor  space  Is 


located  in  an  alcove  or  otherwise  confined  on 
all  or  part  of  three  sides,  additional  maneuver- 
ing clearances  shall  be  provided  as  shown  in 
Fig.  4(d)  and  (e). 

4.2.4.3  Surfaces  for  Wheelchair  Spaces. 

Clear  floor  or  ground  spaces  for  wheelchairs 
shall  comply  with  4.5. 

4.2.5  Forward  Reach.  If  the  clear  floor 
space  only  allows  forward  approach  to  an  ob- 
ject, the  maximum  high  forward  reach  allowed 
shall  be  48  In  (1220  mm)  (see  Fig.  5(a)).  The 
minimum  lowjonvard  reach  is  15  in  (380  mmj. 
If  the  high  forward  reach  is  over  an  obstruc- 
tion, reach  and  clearances  shall  be  as  showTi 
in  Fig.  5(b). 

4.2.6*  Side  Reach,  if  the  clear  floor  space 
allows  parallel  approach  b>'  a  person  in  a 
wheelchair,  the  maximum  high  side  reach  al- 
lowed shall  be  54  in  (1370  mm)  and  the  low 
side  reach  shall  be  no  less  than  9  in  (230  mm) 
above  the  floor  (Fig.  6(a)  and  (b)).  If  the  side 
reach  Is  over  an  obstruction,  the  reach  and 
clearances  shall  be  as  shown  in  Fig  6(c). 
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<a) 
Clear  Fkx)r  Space 


m 

Forward  Approach 


(C) 

Parallel  Approach 


30 


760 


NOTE  X  <  24  in  i6!0  mm 


NOTE  x  $  15  in  (380  mm). 


(«J) 


Clear  Fteor  Space  In  AJcoves 


30 


^mr 


^ 


«9]0 


J2J 
305T 


NOTE:  \fx>  24&\  (610  mm},  then  an  addltionai 
nnaneuverlng  clearance  of  6  In  ( 1 50  mm'  shall  be 
proMded  as  shown. 


NOTE,  if  X  >  15  In  C38Cmnri).  then  an  addftlonai 
maneuvciing  clearance  of  12  hr»  (305  mrr)  shaft  be 
provided  as  showrv 


fe> 


AddMoHi  ^tooeuvetiog  Clearances  for  Alcoves 
ranimtim  Gear  Boor  Space  for  WlMelchairs 
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4.2  Space  Allowance  and  Reach  Ranges 


41 4 


^^5 
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(a) 
High  Forward  Reach  Limit 


48 


1220 


1220 


^ 

i 

< 

z 

_-X- 

48 

•                 1220 

00 

OS 


NOTE;  X  shall  be  ^  25  in  (635  mm),  i  shaU  be  ^  x.  When  x  <  20  in  (510  mmi,  the'i  y  shaii  be  48  >n  (122C 
When  X  IS  20  to  25  in  (510  to  635  mmi  th.«Ky  shall  be  44  m  (1120  mm)  maximum. 

(b) 
Maximum  Forward  Reach  over  an  Obstuiction 


Rg.5 
Forward  Reach 


mn- .  r-aicnum. 
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(a) 
Clear  Floor  Space      Parallel  Approach 


(b) 
High  and  Low  Side  Reach  Limits 


( 


(c) 

Maximum  Side  Re<Kh  ovrr  Obstruction 

ng.6 
Side  Reach 


4.3  Accessible  Route 

4.3.1*  General.  Ail  walks,  halls,  comdors, 
aisles,  and  other  spaces  that  are  part  of  an  ac- 
cessible route  shall  comply  with  4  3 

4.3.2  Location. 

(I)  At  least  one  accessible  route  u  iih-jx  ihc 
boundary  of  the  site  shall  be  provided  from 
public  transportation  stops,  accessible  park 


Ing.  and  accessible  passenger  loading  zones. 
and  public  streets  or  sidewalks  to  the  accessi- 

LJe  building  entrance  they  serve. 

12)  At  least  one  accessible  route  shall 
cor\nect  accessible  buildings,  facilities. 
f  i'^nipiiis.  and  spaces  that  are  on  the  same  site. 

(3)  At  least  one  accessible  route  shall 
connect  accessible  building  or  facility 
entrances  with  all  accessible  spaces  and 
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4.3  Accessible  Route 


coK 


(a) 

90°Turfl 


I  u 

T10TE:  I>imensio»w  shoxin  appK  otwn  «  <  48  tn  ( 1 220  i 
Turr»s  arournl  an  Obstruction 
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^' 


s 


(0 

Changes  In  leoel 


(d) 
Changes  in  leoel 


Fig.  7 
Width  of  Accessible  Route 


elements  and  with  all  accessible  dwelling  units 
within  the  building  or  facOlty. 

(4)  An  accessible  route  shall  connect  at  least 
one  accessible  entrance  of  each  accessible 
dwelling  unit  with  those  exterior  and  interior 
spaces  and  facilities  that  serve  the  accessible 
dwelling  unit 

4.3.3  Width.  The  minimum  dear  width  of 
an  accessible  route  shaU  be  36  in  (915  mm)  ex- 


cept at  doors  (see  4. 13.5).  If  a  person  In  a 
wheelchair  must  make  a  turn  around  an  ob- 
struction, the  minimum  clear  width  of  the 
accessible  route  shall  be  as  shown  In  Fig.  7. 

4.3.4  Passing  Space,  if  an  accessible  route 
has  less  than  60  in  (1525  mm)  clear  width, 
then  passing  spaces  at  least  60  in  by  60  in 
(1525  mm  by  1525  mm)  shall  be  located  at  rea- 
sonable intervals  not  to  exceed  200  ft  (61m). 
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4.3  Accessible  Route 


A  T- Intersection  of  two  corridors  or  walks  is  an 
acceptable  passing  place. 


4.3.5  Head  Room. 

comply  with  4.4.2. 


Accessible  routes  shall 


4.3.6  Surface  Textures.  The  surface  of  an 
accessible  route  shall  comply  with  4,5. 

4.3.7  Slope.  An  accessible  route  with  a  run- 
ning slope  greater  than  1:20  is  a  ramp  and 
shall  comply  with  4.8.  Nowhere  shall  the  cross 
slope  of  an  accessible  route  exceed  1:50. 

4.3.8  Changes  in  Levels.  Changes  in  levels 
along  an  accessible  route  shall  comply  with 
4.5.2.  If  an  accessible  route  has  changes  in 
level  greater  than  1/2  in  (13  mm),  then  a  curb 
ramp,  ramp,  elevator,  or  platform  lift  shall  be 
provided  that  complies  with  4,7,  4.8,  4. 10,  or 
4. 1 1.  respectively.  Stairs  shall  not  be  part  of 
an  accessible  route. 

4.3.0  Doors.  Doors  along  an  accessible 
route  shall  comply  with  4.13. 

4.3.10*  Egress.  Accessible  routes  serving 
any  accessible  space  or  element  shall  also 
serve  as  a  means  of  egress  for  emergencies  or 
connect  to  an  accessible  area  of  refuge 

4.3.1 1  Areos  qf  Refuge.  Every  area  of  rej 
uge  shall  haue  a  one-hour  mintmum 


Jire  resistive  separation.  Every  area  qfrefuge 
above  or  below  the  level  of  exit  discharge  (the 
ground  Jloor  level)  shall  have  direct  access  to 
an  exit  stairway  and.  in  addition,  may  have  ac- 
cess to  an  egress  elevator  where  such  elevator 
is  designed  and  constructed  tn  compliance  with 
other  regulations  as  being  suitable  for  emer- 
gency evacuation  when  operated  by  trained 
emergency  service  persormeL  Doors  to  the  area 
of  refuge  shall  be  tn  compliance  with  all  require- 
ments oj  4. 13.  shall  swtig  tn  the  direction  of 
exit  travel  and  shaR  rvot  prevent  re-entry  from 
the  egress  side.  Every  area  of  refuge  shall  pro- 
vide a  mintmum  of  two  wheelchair  spaces,  each 
30  inches  by  48  Inches.  Wheelchair  spaces 
shall  not  be  part  of.  nor  encroach  upon,  any  re- 
quired exit/ corridor /landing  dimension.  Travel 
in  two  directions  to  an  area  of  refuge  shall  be 
possible  from  any  point  on  the  level  served  by 
the  area  of  refuge.  A  two-way  communication 
system,  with  both  visible  and  audible  signals, 
shall  be  provided  between  an  area  of  refine 
and  a  central  emergency  management  control 
point  WTiere  telephone  handsets  are  provided 
as  one  means  of  communication,  they  shaR  com- 
ply with  4.31.  A  landing  in  an  exit  stair  which 
does  not  corttain  a  standpipe  may  be  used  as 
an  area  of  refuge  if  the  spaces  for  wheelchairs 
do  not  encroach  upon  the  required  landing  di- 
mensions. Signage  identifying  and  directing 
people  to  the  area  of  refuge  is  required  and 
shall  use  the  tnlemational  symbol  of 
accessibility. 


18 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  Janaary  22.  1991  /  Proposed  Rules 


2345 


4.4  ProtrwllBg  Objects 


1  8»»f«moun1 


.<|^|  Lobby 


OB 
aoS 


y/////////////M// 


Walking  Parallei  to  a  W«M 


can*  ranc;* 


(b) 
Walking  Perpendicular  to  a  Wall 

Fig.  8 
Protnidlng  Objects 


4.4  Protniding  ObJecU. 

4.4.1*  GeneraL  Objects  projecting  from 
walls  (for  example,  telephones)  with  their  lead- 
ing edges  between  27  in  and  80  in  (685  mm 
and  2030  mm)  above  the  finished  floor  shaH 
protrude  no  more  than  4  In  ( 100  mra3  Into 
walks,  halls,  corridors,  passageways,  or  aisles 
(see  Fig.  8(a)).  Objects  mounted  »iLh  their 
leading  edges  at  or  below  27  In  (685  ram) 
above  the  finished  floor  may  protrude  any 
amount  (see  Fig.  8(a)  and  lb)).  Free-standing 
objects  mounted  on  posts  or  pylons  may  orer- 
hang  12  in  (305  mm)  tnax&num  from  27  In  to 
BO  In  (685  mm  to  2030  xaa^  above  the  ground 
or  finished  floor  (see  Fig.  8(c)  and  (d)).  Protrud- 
tag  objects  shall  not  reduce  the  clear  width  of 
cm  acoess&le  route  or  mrneuverlng  space  (see 
Fig.  8(e)), 

4.4.2  Head  Room.  Walks,  halls,  corridors, 
passageways,  aisles,  or  other  circulation 
spaces  shall  have  80  In  [2030  mm)  minimum 
clear  head  room  (see  Fig.  8(a)).  If  vertical  clear- 
ance cfxm  urea  adjoining  an  accessible  route 
bs  reduced  to  tess  than  80  tn  (rwrninal  dimen- 
sion/.  a  barrier  to  warn  blind  or 
iWffitrilli^  trrymfrrri  ffrr^  "^^^  *^  ^mn.dii^ 
(see  ng.  8(d). 
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(c)  Free- Standing  Overhanging  Objects 
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Objects  Mounted  on  Posts  Of  FV^ons 

Fig.  8 
Protruding  Objects  (Continued) 
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4.5  Ground  and  Floor  Surface* 
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Example  of  Protection  around  WalhMounted  Objects  and  Measurements  of  Clear  Widths 


Fig.  8 
Protruding  Objects  (Continued) 


4.5  Ground  and  Floor  Surfaces. 

4.5.1*  General.  Ground  and  floor  surfaces 
along  accessible  routes  and  in  accessible  rooms 
and  spaces  including  floors,  walks,  ramps, 
stairs,  and  curb  ramps,  shall  be  stable,  firm,  sip- 
resistant,  and  shall  comply  with  4.5. 

4.5.2  Changes  in  Level.  Changes  m  level 
up  to  1/4  in  (6  mm)  may  be  vertical  and  with- 
out edge  treatment  (see  Fig.  7(c)).  Changes  in 
level  between  1/4  in  and  1/2  In  {6  mm  and  13 
mm)  shall  be  beveled  with  a  slope  no  greater 
than  1:2  (see  Fig.  7(d)).  Changes  in  level 
greater  than  1/2  in  (13  mm)  shall  be  accom- 
plished by  means  of  a  ramp  that  complies  with 
4.7  or  4.8. 


4.5.3*  Carpet.  If  carpet  or  carpet  tile  is  used 
on  a  ground  or  floor  surface,  then  it  shall  be  se- 
curely attached:  have  a  firm  cushloa  pad.  or 
backing,  or  no  cushion  or  pad:  and  have  a  le\el 
loop,  textured  loop,  le\'el  cut  pile,  or  le%-el 
cut/uncut  pile  texture.  The  maximum  pile 
height  shall  be  1/2  In  (13  mm).  Exposed  edges 
of  carpet  shall  be  fastened  to  floor  surfaces  and 
have  trim  along  the  entire  length  of  the  exposed 
edge.  Carpet  edge  trim  shall  comply  with  4  5.2. 

4.5.4  Gratings.  If  gratings  are  located  in 
walking  surfaces,  then  they  shall  have  spaces 
no  greater  than  1/2  In  (13  mm)  wide  in  one  di- 
recUon  (see  Fig.  8(g)).  If  gratings  have 
elongated  openings,  then  they  shall  be  placed 
so  that  the  long  dlmerision  is  perpendicular  to 
the  dominant  direction  of  travel  (see  Fig.  8fh)). 
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4.6  Parking  and  Passenger  Loading 
Zones. 

4.6. 1  Minimum  Number.  Parking  spaces  re- 
quired 10  be  accessible  by  4.1  shall  comply 
wiih  4  6  2  through  4.6.4.  Passenger  loading 
zcrips  requtred  to  he  accessible  by  4. 1  shall 
comphj  with  4.6.5  and  4.6.6. 

4.6.2  Location.  Parking  ^aces  for  disabled 
people  and  accessible  passenger  loading  zones 
that  serve  a  particular  building  shall  be  the 
spaces  or  zones  located  closest  to  the  nearest 
accessible  entrance  on  an  accessOAe  route.  In 
separate  parking  structures  or  lota  that  do  not 
serve  a  particular  buBdlng.  parking  spaces  for 
disabled  people  shall  be  located  on  the  short- 
est possible  circulation  route  to  an  accessible 
pedestrian  entrance  of  the  parking  tacllity. 

4.6.3'  Parking  Spaces.  Parking  spaces  for 
disabled  people  shall  be  at  least  96  in  (2440 
mnij  wide  and  shall  have  an  adjacent  access 
aisle  60  In  ( 1 525  mm)  wide  minimum  (see  Fig. 
9)    Parking  access  aisles  shall  be  part  of  an  ac- 
cessible route  to  the  building  or  facility 
entrance  and  shall  comply  with  4.3.  Two  acces- 
sible parking  spaces  may  share  a  common 
access  aisle    Parked  vehicle  overhangs  shall 
not  reduce  the  clear  width  of  an  accessible  cir- 
culation route.  Parking  spaces  and  access 
aisles  shall  be  lei^el  with  surface  slopes  not  ex- 
ceeding 1:50  in  all  directions. 


•ccauibte  rout* 
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Flg.9 
Dimensions  of  Parking  Spaces 
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4.6  Parking  and  Passenger  Loading  Zones 


EXCEPTION.  IJ  accessible  parking  spaces  for 
vans  designed  for  handicapped  persons  are 
provided  each  should  have  an  adjacent  access 
aisle  at  least  96  in  (2440  mm)  wide  complyir\g 
wiih  4.5,  Ground  and  Floor  Surfaces. 


8 


S 


240  mm 


eioo 


Rg.  10 
Access  Aisle  at  Passenger  Loading  Zones 


4.6.4*  Signage.  Accessible  parking  spaces 
shall  be  designated  as  reserved  for  the  dis- 
abled by  a  sign  showing  the  symbol  of 
accessibUlty  (see  4.30.7).  Such  signs  shaU  not 
be  obscured  by  a  vehicle  parked  in  the  space. 

4.6.5  Passenger  Loading  Zones.  Passen- 
ger loading  zones  shall  provide  an  access  aisle 
at  least  60  in  (1525  mm)  wide  and  20  ft  (6  m) 
long  adjacent  and  parallel  to  the  vehicle  pull- 
up  space  (see  Fig.  10).  If  there  are  curbs 
between  the  access  aisle  and  the  vehicle  pull- 
up  space,  then  a  curb  ramp  complying  with 
4.7  shall  be  provided.   Vehicle  standing  spaces 
and  access  aisles  shall  be  level  with  surface 
slopes  not  exceeding  1 .50  in  all  directions. 

4.6.6  Vertical  Clearance.  Provide  mini- 
mum vertical  clearance  of  114  tnat  accessible 
passenger  loading  zones  and  along  vehicle  ac 
cess  routes  to  such  areas  from  site  entrances. 


AcUolnIng  slope  shall 
not  exceed  1:20 


siope=  Y   X 

where    X   IS   a  level  p'ane  ^ 
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Fig.  11 
Measurement  of  Curb  Ramp  Slopes 
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Rg.  12 
Sides  of  Curb  Ramps 
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4.7  Curb  Sampt 


If  accessible  van  pcaictng  spaces  are  provided, 
then  the  minimum  vertical  clearance  should  be 
114  in. 

4.7     Curb  Runpt. 

4.7. 1  Locatioa.  Curb  ramps  complying  with 
4.7  shall  be  provided  wherever  an  accessible 
route  crosses  a  curb. 

4.7.2  Slope.  Slopes  of  curb  ramps  shall  com 
ply  with  4.8.2.  The  slope  shall  be  measured  as 
shown  In  Fig.  II.  TranslUons  from  ramps  to 
walks,  gutters,  or  streets  shcdl  be  flush  and 
free  of  dxupt  changes.    Maxtnwn  siapes  of  ad 
Joining  gutters,  road  surface  tmmedialdy 
adjacenl  to  the  curb  ramp,  or  accessible  route 
shall  not  exceed  1:20. 

4.7.3  Width.  The  minimum  width  of  a  curb 
ramp  shall  be  36  in  (915  mm),  exclusive  of 
flared  sides. 

4.7.4  Surfiice.   Surfaces  of  curb  ramps  shall 
comply  with  4.5. 

4.7.5  Sides  of  Curb  Ramps.  If  a  curb 
ramp  Is  located  where  pedestrians  must  walk 
across  the  ramp,  or  where  it  is  not  protected  by 
handrails  or  guardrails,  then  It  shall  have 
flared  sides:  the  maximum  slope  of  the  flare 
shall  be  1: 10  (see  Fig.  12(a)).  Curb  ramps  with 
returned  curbs  may  be  used  where  pedestri- 
ans would  not  normally  walk  across  the  ramp 
(see  Fig.  12(b)). 

4.7.6  Built-up  Curb  Ramps.  Built-up  curb 
ramps  shall  be  located  so  that  they  do  not  proj- 
ect Into  vehicular  traffic  lanes  (see  Fig.  13). 


4.7.7  Detectable  Warnings.  A  curb  ramp 
shall  have  a  detectable  warning  complying 
viith  4.29.2.  The  detectable  warning  shall  ex- 
tend the  full  width  and  depth  of  the  curb  ramp. 

4.7.8  Obstructions.  Curb  ramps  shall  be  lo- 
cated or  protected  to  prevent  their  obstruction 
by  parked  vehicles. 

4.7.9  Location  at  Marked  Crossings. 

Curb  ramps  at  marked  crossings  shall  be 
wholly  contained  within  the  markings,  exclud- 
ing any  flared  sides  (see  Fig.  15) 

4.7.10  Diagonal  Cuib  Ramps.  If  diagonal 
(or  comer  type)  curb  ramps  have  returned 
curbs  or  other  well-defined  edges,  such  edges 
shall  be  parallel  to  the  direction  of  pedestrian 
flow.  The  bottom  of  diagonal  curb  ramps  shall 
have  48  in  (1 220  mm)  minimum  clear  space 
as  shown  In  Fig.  15(c)  and  (d).  If  diagonal  curb 

"ramps  are  provided  at  marked  crossings,  the 
48  In  (1220  mm)  clear  space  shall  be  within 
the  markings  (see  Fig.  15(c)  and  (d)).  If  diago- 
nal curb  ramps  have  flared  sides,  they  shall 
also  have  at  least  a  24  in  (610  mn^  long  seg- 
ment of  straight  curb  located  on  each  side  of 
the  curb  ramp  and  within  the  marked  crossing 
(see  Fig   15(c)). 

4.7. 1 1  Islands.  Any  raised  islands  In  cross- 
ings shall  be  cut  through  level  with  the  street 
or  have  curb  ramps  at  both  sides  and  a  level 
area  at  least  48  in  (1220  mmj  long  In  the  part 
of  the  Island  Intersected  by  the  crossings  (see 
Fift.  15(a)  and  (bl). 

4.8  Ramps. 

4.8. 1*  General.  Any  part  of  an  accessible 
route  with  a  slope  greater  than  1:20  shall  be 
considered  a  ramp  and  shall  comply  with  4.8. 

4.8.2*  Slope  and  Rise.  The  least  possible 
slope  shall  be  used  for  any  ramp.  The  maxi- 
mum slope  of  a  ramp  in  new  construction 
shall  be  1:12.  The  maximum  rise  for  any  run 
shall  be  30  in  (760  mm)  (see  Fig.  16).  Curb 
ramps  and  ramps  to  be  constructed  on  exist- 
ing sites  or  In  existing  buildings  or  facilities 
may  have  slopes  and  rises  as  shown  In 
4.1.6(3)laJ  If  space  limitations  prohibit  the  use 
of  a  1:12  slope  or  less. 
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4.8  Ramps 


Surfac*  of  Ramp 


Hofirofltal    f»0)«Clion   or  Run 
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Fig.  16 

Components  of  a  Single  Ramp  Run  and  Sample  Ramp  Dimensions 


4.8.3  Clear  Width.  The  minimum  clear 
width  of  a  ramp  shall  be  36  m  (915  mm). 

4.8  4  V^ondings.  Ramps  shall  have  level  land- 
ings at  bottom  and  top  of  each  run.  Landings 
shall  have  the  following  features: 

(1)  The  landing  shall  be  at  least  as  wide  as 
the  ramp  run  leading  to  it 

(2)  The  landing  length  shall  be  a  minimum  of 
60  In  (1525  mm)  clear. 

(3)  If  ramps  change  direction  at  landings,  the 
minimum  landing  size  shall  be  60  In  by  60  In 
(1525  mm  by  1525  mm). 

(4)  If  a  doorway  Is  located  al  a  landing,  then 
the  area  in  front  of  the  doorway  shall  comply 
with  4. 13.6. 

4.8.5*  Handrails.  If  a  ramp  run  has  a  rise 
greater  than  6  in  (152  mm)  or  a  horUonlal  pro- 
jection greater  than  72  In  (1830  mm),  then  11 
shall  have  handrails  on  both  sides.  Handrails 
are  not  required  on  curb  ramps.  Handrails 
shall  comply  with  4.26  and  shall  have  the  fol- 
lowing features: 

(1)  Handrails  shall  be  provided  along  both 
sides  of  ramp  segments.  The  inside  handrail 


on  switchback  or  dogleg  ramps  shall  always  be 
continuous. 

(2)  If  handrails  are  not  continuous,  they  shall 
extend  at  least  12  In  (305  mm)  beyond  the  top 
and  bottom  of  the  ramp  segment  and  shall  be 
parallel  with  the  floor  or  ground  surface. 

(3)  The  clear  space  between  the  handrail  and 
the  wall  shall  1  -  1  /2  In  (38  mm). 

(4)  Gripping  surfaces  shall  be  continuous. 

(5)  Top  of  handrail  gripping  surfaces  shall  be 
mounted  between  30  in  and  34  in  (760  mm 
and  865  mm}  above  ramp  surfaces. 

(6)  Ends  of  tiandrails  shall  be  either  rounded 
or  returned  smoothly  to  floor,  wall,  or  post. 

(7)  Handrails  shall  not  rotate  wilhin  their  fit- 
tings. 

4.8.6  Cross  Slope  and  Surfaces.  The 

cross  slope  of  ramp  surfaces  shall  be  no 
greater  than  1:50.  Ramp  surfaces  shall  comply 
with  4.5. 

4.8.7  Edge  Protection.  Ramps  and  land- 
ings with  drop-offs  shcill  have  curbs,  walls, 
railings,  or  projecting  surfaces  that  prevent  peo- 
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4.9  Stairs 


pie  from  slipping  off  the  ramp.  Curbs  shall  be 
a  minimum  of  2  In  (50  mmj  high  fsee  Fig.  17). 

4.8.8  Outdoor  CondHiOttS.  Outdoor  ramps 
and  their  approaches  shall  be  designed  so  that 
water  will  not  accumulate  on  walking  surfaces. 

4.9  Stairs. 

4.9. 1  IVflninnini  Number.  Stairs  required  to 
be  accessible  by  4. 1  shall  comply  letth  4.9. 

4.9.2  Treads  and  Risers.  On  any  given 
flight  of  stairs,  all  steps  shall  have  uniform 
riser  heights  and  uniform  tread  widths.  StaDr 
treads  shall  be  no  less  than  1 1  in  (280  mm) 
wide,  measured  from  riser  to  riser  (see  Fig. 
18(a)).   Open  risers  are  not  permuted. 

4.9.3  Nosings.  The  undersides  of  nastogs 
shall  not  be  abrupt.  The  radius  of  curvature  at 
the  leading  edge  of  the  tread  shall  be  no 
greater  than  1/2  in  (13  mm).  Risers shail  be 
sloped  or  the  underside  of  the  nostng  shall 
have  an  angle  not  less  than  60  degrees  from 
the  horlzxjntal.  Nosings  shall  project  no  more 
than  1-1/2  in  (38  mm)  (see  Fig.  18). 

4.9.4  Handrails.  Stairways  shail  have  band- 
rails  at  both  sides  of  all  stairs.  Handrails  shall 
comply  vrlth  4.26  and  shall  have  the  following 
features: 

(1)  Hamdralls  shall  be  continuous  along  both 
sides  of  stairs.  The  Iriside  handrafi  on  switch- 
back or  dogleg  stairs  shall  always  be 
continuous  (see  Fig.  19(a)  and  tW). 

(2)  If  handrails  are  not  continuous,  they  shall 
extend  at  least  12  in  (305  mm)  beyond  the  top 
riser  and  at  least  12  in  (305  mm)  pins  the 
width  of  one  tread  beyond,  the  bottom  riser.  At 
the  top,  the  extension  shall  be  parallel  with 
the  floor  or  ground  surface.  At  the  bottom,  the 
handrail  shall  continue  to  slope  for  a  distance 
of  the  width  of  one  tread  from  the  bottom 
riser,  the  remainder  of  the  extension  shall  be 
horizontal  (see  Fig.  19|c)  and  (d)).  Handrail  ex- 
tensions shall  comply  wllh  4.4. 

(3)  The  clear  space  between  handrails  and 
waU  shal  be  1-1/2  m  (38  mm). 


(4)  Gripping  surfaces  shall  be  uninterrupted 
by  newel  posts,  other  construction  elements. 
or  obstructions. 

(5)  Top  of  hsmdrvA  gripping  surface  shaRbe 
mounted  between  30  in  and  34  in  (760  mm 
and  865  mm)  above  stair  nosings. 

(6)  Ends  of  hoodrsda  sttott  be  either  rounded 
or  returned  smoothly  to  floor,  wall  or  post 

(7)  Handrails  shott  noi  fOtaJfe  u»a&fi\  tttef^ 
tings. 

4.9.5  Delectable  Warnings  at  Stairs.  De 

tectable  warnings  ai  stairs  shall  comply  with 
4.29.4. 

4.9.6  Outdoor  Conditions.  Outdoor  stairs 

and  their  approadres  shaD  be  dcsfl^orf  so  !!fcat 
water  will  not  accumulate  on  walking  surfaces. 

4.10  Elevators. 

4. 10. 1  GenexaL  Accessible  elevators  shall 
be  on  an  accessible  route  and  shaiT  comply 
with  4.10  and  with  tbe  A^'S/■ASA«:  A17J- 
J  984.  Safety  Code  far  ElaxMars  and  Escalators 
(including  supplement  ANSI/ ASXE  A 17.  la- 
1985).  This  standard  does  not  preclude  the 
use  of  residential  or  fully  enclosed  wheelchair 
lifts  when  appropriate  and  approved  by  admin- 
istrative authorities.   Freight  elevators  shall 
not  be  considered  as  meeting  the  requirements 
of  this  section  unless  Hie  onAj  elevators  pro- 
vided are  used  as  combinaUon  passenger  and 
fre^ht  elevators  for  the  puhUc  and  employees. 

4. 10.2  Automatic  Operation.  EJewrtor  op- 

eraUon  shall  be  automatic.  Each  car  shall  be 
equipped  with  a  selPIevTting  feature  that  will 
automallcaUy  bring,  the  car  to  floor  landings 
within  a  tolerance  of  1/2  in  (13  mm)  under 
rated  loading  to  zero  loading  conditions.  This 
self-leveling  feature  shall  be  automatic  and 
IndeperxieiiL  oi  ihe.  operating  device  and  shall 
correct  the  overtrarel  or  undertravel. 

4. 10.3  Hall  Call  Buttons.  Call  buttons  in 
elevator  lobbies  and  h«H»  shall  be  centered  at 
42  in  (1065  mm)  above  the  floor.   Such  call 
buttons  shall  have  visual  signals  to  indicate 
when  each  call  is  registered  and  when  each 
call  is  answered.  Call  buttons  shall  be  a  mini- 
ramnof3/4  !rT(l9mmI  Inthe  sm^kst 
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Examples  of  Edge  Protection  and  Handrail  Extensions 
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Usabie  Tread  Width  and  Examples  of  Acceptable  Nosings  Roun<»e<l  "osing 
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(a) 
Plan 


(c) 
Extension  at  Bottom  of  Run 


ryOTE: 

X  is  tfte  /2  in  mMtrnxm  handrail  exUnston  required 

at  each  top  riser. 
Y  is  the  minimum  handraU  extension  of  12  in  plus  the 

u>idlh  of  one  tiead  that  is  required  at  each  bottom  riser. 


4.9  Stain 


(b) 
Elevation  of  Center  Handrail 


^-X__4     I 


(d) 
Ejrtension  at  Top  of  Run 


Fig.  19 
Stair  Handrails 
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4.10Ele¥aton 


NOTE;  The  automatK  door  reopening  device  is  activated  if  an 
object  passes  throogh  eitfief  line  A  or  line  B.  Line  A  and  line  B 
repfesent  the  vertical  locatjons  of  the  door  reopening  devKe  no< 
requtnng  contact 

Fig.  20 
Hoistway  and  Bevator  Entrances 


dimension.  The  button  designating  the  up  di- 
rection shall  be  on  top  (see  Fig.  20).  Buttxxts 
shall  be  raised  orjlush.  Olifects  mounted  be 
neath  hall  call  buttons  shall  not  project  into  live 
elexxLtor  lobby  more  than  4  tn  (100  mm) 

4. 10.4  Hall  Lftntera*.  A  visible  and  audible 
signal  shall  be  provided  at  each  hoistway  en- 
trance to  indicate  which  car  Is  answering  a 
call.  Audible  signals  shall  sound  once  for  the 
up  direction  and  twice  for  the  down  direction 
or  shall  have  verbal  annunciators  that  say 
"up"  or  "down."  Visible  signals  shall  have  the 
following  features: 

ID  Hall  lantern  fixtures  shall  be  mounted  so 
that  their  centerllne  Is  at  least  72  in  ( 1830 
mm)  above  the  lobby  floor. 

(2)  Visual  elements  shall  be  at  least  2- 1  /2  in 
(64  mm)  In  the  smallest  dimension. 

(3)  Signals  shall  be  visible  from  the  vicinity  of 
the  hall  call  button.  In-car  lanterns  located  in 


cars,  visible  f:  om  the  vicinity  of  hall  call  but- 
tons, and  conforming  to  the  above 
requirements,  shall  be  acceptable  (see  Fig.  20). 

4. 10.5  Raised  Character*  on  Hoistwaf 
Entrances.  All  elevator  hoistway  entrances 
shall  have  raised  floor  designations  provided 
on  both  Jambs.  The  centerllne  of  the  charac- 
ters shall  be  60  In  ( 1525  mm)  from  the  floor. 
Such  characters  shall  be  2  in  (50  mm)  high 
and  shall  comply  with  4.30.4.  Pcnnancntly  ap- 
plied plates  are  acceptable  If  they  are 
permanently  fixed  to  the  Jambs.  (See  Fig.  20). 

4. 10.6*  Door  Protective  and  Reopening 
Device.    Elevator  doors  shall  open  and  close 
automatically.  They  shadl  be  provided  with  a 
reopening  device  that  will  stop  and  reopen  a 
car  door  and  hoistway  door  automatically  If 
the  door  becomes  obstructed  by  an  object  or 
person    The  device  shall  be  capable  of  com- 
pleting these  operations  without  requiring 
contact  for  an  obstruction  passing  through  the 
opening  at  heights  of  5  in  and  29  in  (125  mm 
and  735  mm)  from  the  floor  (see  Fig.  20). 
Door  reopening  devices  shall  remain  effective 
for  at  least  20  seconds.  After  such  an  Interval, 
doors  may  close  in  accordance  with  the  re- 
quirements of  AfVS/Ai7.J-J984  andA17.1 
a  1 985. 

4. 10.7*  Door  and  Signal  liming  for  Hall 
Calls.    The  minimum  acceptable  time  from 
notification  that  a  car  is  answering  a  call  until 
the  doors  of  that  car  start  to  close  shall  be  cal- 
culated from  the  following  equation: 

T=D/(15ft/s)  orT  =  D/(445mm/s) 

where  T  =  total  time  In  seconds  and  D  = 
distance  (In  feet  or  millimeters)  from  a  point  In 
the  lobby  or  corridor  60  In  (1525  mm)  directly 
in  front  of  the  farthest  call  button  controlling 
that  car  to  the  centerllne  of  Its  hoistway  door 
(see  Fig.  21).  For  cars  with  In-car  lanterns,  T 
begins  when  the  lantern  is  visible  from  the  vi- 
cinity of  hall  call  buttons  and  an  audible 
signal  is  sounded.  The  minimum  aaxptable  no- 
tijication  time  shall  be  5  seconds. 

4. 10.8  Door  Delay  for  Car  Calls.  The  mini- 
mum time  for  elevator  doors  to  remain  fully 
open  In  response  to  a  car  call  shall  be  3  sec- 
onds. 
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Fig.  21 
Graph  of  Timing  Equation 


4. 10.9  Floor  Plan  of  Elevator  Cars.  The 

ftoor  area  of  elevator  cars  shall  provide  space 
for  wheelchair  users  to  enter  the  car.  maneu- 
ver within  reach  of  controls,  and  exit  from  the 
car.  Acceptable  door  opening  and  Inside  di- 
mensions shall  be  as  shown  In  Fig.  22.  The 
clearance  between  the  car  platform  sill  and  the 
edge  of  any  hoistway  landing  shall  be  no 
greater  than  1-1/4  in  (32  mm). 


4.10.10  Floor  Surfaces. 

shall  comply  with  4.5. 


Floor  surfaces 


4.10.11  Illumination  Levels.  The  level  of 
illumination  at  the  car  controls,  platform,  and 
car  threshold  and  landing  sill  shall  be  at  least 
5  footcandles  (53.8  lux). 

4. 10. 12*  Car  Controls.  Elevator  control 
panels  shall  have  the  following  features: 

(1)  Buttons.  All  control  buttons  shall  be  at 
least  3/4  In  (19  mm)  In  their  smallest  dimen- 
sion. They  may  be  raised  or  flush. 

(2)  TacUle  and  Visual  Control  Indicators.  All 
control  buttons  shall  be  designated  by  raised 
standard  alphabet  characters  for  letters,  ara- 
ble chairacters  for  numerals,  or  standard 
symbols  as  shown  In  Fig.  23(a),  and  as  re- 
quired to  ANS/ A  J  7.  J  -  2  984  and  A  J  7.  i  a- J  985. 
Raised  characters  and  symbols  shall  comply 
with  4.30.4.  The  call  button  for  the  mato 
entry  floor  shall  be  designated  by  a  raised  star 
at  the  left  of  the  floor  deslgnaUon  (see  Fig. 
23(a)).  All  raised  designations  for  control  but- 


4.10  Elevators 


915 


(b) 


Rg.  22 

Minimum  Dimensions  of  Elevator  Cars 


tons  shall  be  placed  immediately  to  the  left  of 
the  button  to  which  they  apply.  Applied 
plates,  permanently  attached,  are  an  accept- 
able means  to  provide  raised  control 
designations.  Floor  buttons  shall  be  provided 
with  visual  todlcators  to  show  when  each  call 
is  registered.  The  visual  todlcators  shall  be  ex- 
ttogulshed  when  each  call  is  answered. 

(3)  Height.  AD  floor  buttons  shall  be  no  higher 
than  48  in  (1220  mwj.  unless  there  is  a  sub- 
stantial increase  in  cost  in  which  case  the 
maximum  mounting  height  may  be  increased  to 
54  in  (1370  mm),  above  the  floor.  Emergency 
controls,  tocludlng  the  emergency  alarm  and 
emergency  stop,  shall  be  grouped  at  the  bot- 
tom of  the  panel  and  shall  have  their 


31 


2358 


Federal  Register  /  Vol.  56,  No.  14  /  Tuesday  [anuary  22.  1991  /  Proposed  Rules 


4.10BlevatMs 


•M«  b*  tactual, 

am  Walaaat 


Panel  D«ta« 


(b) 
ControJ  Height 


(c) 

Alternate  Locationa  of  Panel 

with  Center  Opening  Door 


(d) 

Altemate  Locations  of  Panel 

with  Side  Opening  Door 


Fig.  23 
Car  Controls 


centerllnes  no  less  than  35  In  (890  mmj  above 
the  floor  (sec  Fig.  23(a)  and  (b)). 

(4)  Location.  Controls  shall  be  located  on  a 
front  wall  if  cars  have  center  opening  doors, 
and  at  the  side  wall  or  at  the  front  wall  next  to 
the  door  If  cars  have  side  opening  doors  (see 
Fig.  23(c)  and  (dj). 

4.10.13*  Car  Poflltion  ladicaton.  in  eleva 
tor  cars,  a  visual  car  position  indicator  shall  be 
provided  above  the  car  control  panel  or  over  the 
door  to  show  the  position  of  the  elevator  in  the 


holstway    As  the  car  passes  or  stops  at  a  floor 
served  by  the  elevators,  the  corresponding  nu- 
merals shaU  Illuminate,  and  an  audible  signal 
shall  sound  Numerals  shcill  be  a  minimum  of 
1/2  in  (13  mm)  high.  The  audible  signal  shall 
be  no  less  than  20  decibels  with  a  frequency 
no  higher  than  1500  Hz.  An  automatic  verbal 
announcement  of  the  floor  number  at  which  a 
car  stops  or  which  a  car  passes  may  be  substi- 
tuted for  the  audible  signal. 

4. 10. 14*  Emergency  Communications. 

If  provided,  emergency  two-way  communlca- 
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tlon  systems  between  the  elevator  and  a  point 
outside  the  holstway  shall  comply  with  ANSI 
A17.11984cmdA17.1al985.  The  highest 
operable  part  of  a  two-way  communication  sys- 
tem shall  be  a  maxttnum  of  48  in  (1220  mm) 
from  the  floor  of  the  car.  It  shall  be  identified 
by  a  raised  or  recessed  symbol  and  lettering 
complying  with  4.30  and  located  adjacent  to 
the  device.  If  the  system  uses  a  handset  then 
the  length  of  the  cord  from  the  panel  to  the 
handset  shall  be  at  least  29  in  (735  mraj.  // 
the  system  is  located  in  a  closed  compartment 
the  compartment  door  hardware  shaU  conform 
to  4.27,  Controls  and  Opercding  Mechanisms. 
The  emergency  intercommunication  system 
shall  not  require  voice  communication. 

4.11*  Platform  Lifts. 

4.11.1  Location.  Pkdjorm  lifts  permitbefiftiy 
4. 1  shall  comply  with  the  requirements  of  4.11. 

4. 1 1.2  Other  Requirements,  If  platfonn 

lifts  are  used,  they  shall  comply  with  4.2.4. 
4.5,  4.27.  and  the  applicable  safety  regula- 
tions of  administrative  authorities  having 
Jurisdiction. 

4.11.3  Entrance.  IJ platform  lifts  are  used 
then  they  should  facilitate  unassisted  entry 
and  exit  from  the  lifl  in  compliance  wUh  4.11.2. 

4.12  Windows 

4. 12. 1  GeneraL  Windows  intended  to  be  op- 
erated by  occupants  in  accessible  spaces  ^all 
comply  with  4. 12. 

4.12.2  Window  Hardware.  Windows  requir- 
ing pushing,  pulling,  or  lifting  to  open  (for 
example,  double-hung,  sliding,  or  casement 
and  awning  units  without  cranks)  shall  re- 
quire no  more  than  5  Ibf  (22.2  N)  to  open  or 
close.  Lxxks.  cranks,  and  other  window  hard- 
ware shall  comply  with  4.27. 

4.13  Doors. 

4.13.1  General.  Doors  required  to  be  accessi 
ble  by  4.1  shall  comply  with  the  requirements 
of  4.13. 

4.13.2  Revolving  Doors  and  Turnstiles. 

Revolving  doors  or  turnstiles  shall  not  be  the 


only  means  of  passage  at  an  accessible  en- 
trance or  along  an  accessible  route.  An 
accessible  gate  or  door  ^vH  be  proufcted  ad)a- 
cent  to  the  turnstile  or  revolving  door  and  shcdl 
be  so  designed  as  tofacilltale  the  same  use 
pcrffent. 

4.13.3  Gates.  Gates,  including  ticket  gates, 
shall  meet  all  applicable  specifications  of  4. 13. 

4. 13.4  Double-Leaf  Doorways,  if  door- 
ways have  two  independently  operated  door 
leaves,  then  at  least  one  leaf  shall  meet  the 
specifications  in  4. 13.5  and  4. 13.6.  That  leaf 
shall  be  an  active  leaf. 

4.13.5  Clear  Widtll.  Doorways  shall  have  a 
minimum  clear  opening  of  32  in  (815  mm) 
with  the  door  open  90  degrees,  measured  be- 
tween the  face  of  the  door  and  the  slop  (see 
Fig.  24(a),  (b).  (c).  and  (d)).  Openings  more 
than  24  in  (610  mm)  in  depth  shall  comply 
with  4.2.1  and  4.3.3  (see  Fig.  24(e)). 

EXCEPTION:  Doors  not  requiring  full  user  pas- 
sage, such  as  shaHlotv  dosels.  may  have  the 
clear  opening  reduced  to  20  in  (510  mm)  mini- 
mum. 

4.13.6  MaDewverlag  Clearances  at 
Doors.  Minimum  maneuvering  clearances  at 
doors  that  are  not  automatic  or  power- assisted 
shall  be  as  shown  in  Fig.  25.  The  floor  or 
ground  area  within  the  required  clearances 
shall  be  level  and  clear.  Entry  doors  to  acute 
care  hospital  bedrooms  for  in-pallents  shall  be 
exempted  from  the  requirement  far  ^xace  al 
the  latch  side  of  the  door  (see  dimension  "x"  in 
Fig.  25)  if  the  door  is  at  least  44  in  (1120  ram) 
wide. 

4.13.7  Two  Doors  in  Series.  The  minimum 
space  between  two  hinged  or  pivoted  doors  in 
series  shall  be  48  in  (1220  mn^  plus  the  width 
of  any  door  swinging  into  the  space.  Doois  in 
series  shall  swing  either  in  the  same  direction 
or  away  from  the  space  between  the  doors  (see 
Fig.  26). 

4.13.8*  Thresholds  at  Doorways.  Thresh- 
olds at  doorways  shall  rwt  cjiceed  3/4  m  (19 
mm)  in  height  for  exterior  slkUng  doors  or  1  /2 
In  ( 13  mm)  for  other  types  of  doors.  Raised 
thresholds  and  floor  level  changes  at  accessl- 
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Rg.  24 
Clear  Doorway  Width  and  Depth 


ble  doorways  shall  be  beveled  with  a  slope  no 
greater  than  1;2  (see  4  5  2). 

4.13.9*  Door  Hardware.  Handles,  pulls, 
latches,  locks,  and  other  operating  devices  on 
accessible  doors  shall  have  a  shape  that  is 
easy  to  grasp  with  one  hand  and  does  not  re 
quire  tight  grasping,  tight  pinching,  or  twisting 
of  the  wrist  to  operate.  Lever- operated  mecha- 
nisms, push-type  mechanisms,  and  L'-shaped 
handles  are  acceptable  designs.  When  sliding 
doors  are  fully  open,  operating  hardware  shall 
be  exposed  and  usable  from  both  sides    In 
dwelling  units,  only  doors  at  accessible  en- 
trances to  the  unit  Itself  shall  comply  with  the 
requirements  of  this  paragraph.  Doors  to  hay 
ardous  areas  shall  have  hardware  complying 
with  4.29.3.  Mount  no  hardware  required  for 
accessible  door  passage  higher  than  48  L  i 
(1220  mm)  above  Jtnished  floor. 


4.13.10*  Door  Closers,  if  a  door  has  a 
closer,  then  the  sweep  period  of  the  closer 
shall  be  adjusted  so  that  from  an  open  posi- 
tion of  70  degrees,  the  door  wOl  take  at  least  3 
seconds  to  move  to  a  point  3  in  (75  mm)  from 
the  latch,  measured  to  the  leading  edge  of  the 
door 

4.13.11*  Door  Opening  Force.  The  maxi- 
mum torce  for  pushing  or  pulling  open  a  door 
shall  bf  as  follows; 

( 1 )  Fire  doors  shall  have  the  rrUnimum  opening 
force  allowable  by  the  appropriate  adminlstra- 

tK'e  auihorlty. 

;2!  Other  doors. 
(ai  exterior  hinged  doors;  (Reserved). 
!bj  interior  hinged  doors:  5  Ibf  (22.2N) 
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Pull  Side 
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NOTE:  X  »  12  in  (305  mm)  If  door  has  botfi  a 
closer  and  latch. 


(a) 


Front  Approach**  —  Swinging  Doors 


P'Jl  Sidt 


Push  Side 


54mir 


r^TE;  X  «  36  in  (915  mm)  minimum  if  y  =  60  In 
(1525  mm);  x  =  42  in  (1065  mm)  minimum  if  y  = 
54  in  (1370  mm) 


NOTE  y  =  48  in  (1220  mm!  minimLi^^  if  door  has 
both  a  latch  and  closer 


(b) 


Pull  Side 


Hinge  Side  Approaches  -  Switnging  Doors 


X 
24  mm 


Push  Side 


•10 


NOTE,  y  =  54  in  (1370  mm)  minimum  If  door  has 
doser 


NOTE;  y  «  48  in  0220  mm)  minimum  if  door  has 
doser. 


(c) 


Latch  Side  Appioaches  —  Swinging  Doers 
NOTE:  Alt  doors  in  alcoves  shall  comply  with  the  clearances  for  front  approaches. 

Fig.  25 
Maneuvering  deannces  at  Doors 
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Front  Approach  —  Slldlrfl  Doors 
uxd  Folding  Doors 


(e) 

Slide  Side  Approach  —  Sliding  Doors 

and  Folding  Doors 


(f) 
Latch  Side  Approach  —  Sliding  Doors  and  Folding  Doors 


I^OTE:  All  doors  in  alcoves  shall  comply  with  the  clearances  for  front  approaches. 


ng.25 
Maneuvering  Clearances  at  Doors  (Continued) 
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ng.26 
Two  Hinged  Doors  in  Series 
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4.15  Drinking  Fountains  and  Water  Coolers 


(c)  sliding  or  folding  doors:  5  Ibf  (22. 2N) 

These  forces  do  not  apply  to  the  force  required 
to  retract  latch  bolls  or  disengage  other  devices 
that  may  hold  the  door  in  a  closed  position. 

4.13.12*  Automatic  Doors  and  Power-As- 
sisted Doors.  If  an  automatic  door  is  used, 
then  it  shall  comply  with  ANSl/BHMA  A156A0- 
1985.  Slowly  opening,  low-powered,  automatic 
doors  shaU  campln  with  ANSI  A 156. 19  1 984. 
Such  doors  shall  not  open  to  back  check 
faster  than  3  seconds  and  shall  require  no 
more  than  15  Ibf  (66.6N)  to  stop  door  move- 
ment. If  a  power-assisted  door  is  used,  its 
door-opening  force  shall  comply  with  4.13.11 
and  its  closing  shall  conform  to  the  require- 
ments in  ANSI  A156.19  1984. 

4.14  Entrances. 

4.14.1  Minimum  Number.  Entrances  re- 
quired to  be  accessible  by  4.1  shall  be  part  of 
an  accessible  route  and  shall  comply  with  4.3. 
Such  entrances  shall  be  connected  by  an  ac- 
cessible route  to  public  transportation  stops, 
to  accessible  pairklng  and  passenger  loading 
zones,  and  to  public  streets  or  sidewalks  if 
available  (see  4.3.2(1)).  They  shall  also  be  con- 
nected by  an  accessible  route  to  all  accessible 
spaces  or  elements  within  the  building  or 
faciUty. 

4.14.2  Service  Entrances.  A  service  en- 
trance shall  not  be  the  sole  accessible 
entrance  unless  it  is  the  only  entrance  to  a 
building  or  facility  (for  example,  in  a  factory  or 
garage). 

4.15  Drinking  Fountains  and  Water 
Coolers. 

4.15.1*  Minimum  Number.  Drinking  foun- 
tains or  water  coolers  required  to  be  accessible 
by  4.1  shall  comply  with  4.15. 

4.15.2*  Spout  Height.  Spouts  shall  be  no 
higher  than  36  In  (915  mm),  measured  from 
the  floor  or  ground  surfaces  to  the  spout  out- 
let (see  Fig.  27(a)). 

4.15.3  Spout  Location.  The  spouts  of 
drinking  fountains  and  water  coolers  shall  be 
at  the  front  of  the  unit  and  shall  direct  the 


water  flow  In  a  trajectory  that  is  parallel  or 
nearly  parallel  to  the  front  of  the  unit.  The 
spout  shall  provide  a  flow  of  water  at  least  4  in 
(100  mm)  high  so  as  to  allow  the  inserUon  of  a 
cup  or  glass  under  the  flow  of  water. 

4.15.4  Controls.  Controls  shall  comply 
with  4.27.4.  Una  controls  shall  be  front 
mounted  or  side  mounted  near  the  front  edge. 

4.15.5  Clearances. 

(1)  Wall-  and  post-mounted  cantllevered 
units  shall  have  a  clear  knee  space  between 
the  bottom  of  the  apron  and  the  floor  or 
ground  at  least  27  in  (685  mm)  high.  30  in 
(760  mm)  wide,  and  17  In  to  19  In  (430  mm  to 
485  mm)  deep  (see  Fig.  27(a)  and  (b)).  Such 
units  shall  also  have  a  minimum  clear  floor 
space  30  in  by  48  In  (760  mm  by  1220  mm)  to 
allow  a  person  in  a  wheelchair  to  approach  the 
unit  facing  forward. 

(2)  Free-standing  or  built-in  units  not  having 
a  clear  space  under  them  shall  have  a  clear 
floor  space  at  least  30  in  by  48  in  (760  mm  by 
1220  mm)  that  allows  a  person  in  a  wheel- 
chair to  make  a  parallel  approach  to  the  unit 
(see  Fig.  27(c)  and  (d)).  This  clear  floor  space 
shall  comply  with  4.2,4. 

4.16  Water  Closets. 

4.16.1  General.  Accessible  water  closets 
shall  comply  with  4.16. 

4.16.2  Clear  Floor  Space.  Clear  floor  space 
for  water  closets  not  in  stalls  shall  comply 
with  Fig.  28.  Clear  floor  space  may  be  ar- 
ranged to  allow  either  a  lefl-handed  or 
right-handed  approach. 

4.16.3*  Height.  The  height  of  water  closets 
shall  be  17  in  to  19  in  (430  mm  to  485  mm). 
measured  to  the  top  of  the  toilet  seat  (see  Fig. 
29(b)).  Seals  shall  not  be  sprung  to  return  to  a 
lifted  position. 

4.16.4*  Grab  Bars.  Grab  bars  for  water  clos- 
ets not  located  in  stalls  shall  comply  with  Fig. 
29  and  4.26. 

4.16.5*  Flush  Controls.  Flush  controls 

shall  be  hand  operated  or  automatic  and  shall 
comply  with  4.27.4.  Controls  for  flush  valves 
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shall  b€  mounted  on  the  wick  side  of  totiet 
areas  no  more  than  44  to  ( 1 120  mm*  above 
the  floor. 

4.16.6  Dlspenaen.  Todet  paper  dispensers 
shall  be  Installed  within  reach,  as  shown  in 
Fig.  29(bl.  Dispensers  that  controL  deitoery.  or 
that  do  not  permit  coniirmous  paper  Jiow,  shaSi 
nol  be  used. 


4.17ToUet  9taU». 

4. 17. 1  L«catloii.  AcccssiWe  toilet  stalls 
shaB  be  on  an  accesslWe  roate  and  shaH  meet 
the  requirements  of  4. 17, 

4. 17.a  Water  Closets.  Wlater  dosets  tn  ac- 
cess^e  stalls  shall  conupJy  wtth  4. 16. 


17-19 
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4.17  ToUet  Stalls 
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Fig.  28 
Clear  Roor  Space  at  Water  Closets 
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ng.29 
Grab  Bars  at  Water  Closets 


(b) 
Side  Wall 


4.17.3  Size  and  Arrangement.  The  size 
and  arrangement  of  toilet  stalls  shall  comply 
with  Fig.  30(a).  ToOet  stalls  wf  h  a  minimum 
depth  of  56  In  (1420  mm)  (see  Fig.  30(a))  shaU 
have  wall-mounted  water  closets.  If  the  depth  of 
toilet  stalls  is  increased  at  least  3  in  (75  mm), 
then  a  floor-mounted  water  closet  may  be  used. 
Arrangements  shown  for  stalls  may  be  reversed 
to  allow  either  a  left-  or  right-hand  approach. 

EXCEPTION:  In  instances  of  alteration  work 
where  provision  of  a  standard  stall  (Fig.  30(a)) 
is  technicaRy  infeasible  or  where  plwT^bing 
code  requirements  prevent  combining  existing 
stalls  to  provide  space,  an  alternate  stall  (Fig. 
30(b))  may  be  provided  tn  lieu  of  the  standard 
stall 


4. 17.4  Toe  Clearances,  in  standard  stalls. 

the  front  partllion  and  at  least  one  side  parti- 
tion shall  provide  a  toe  clearance  of  at  least  9 
in  (230  mm)  above  the  floor.   If  the  depth  of 
the  stall  is  greater  than  60  m  (1 525  mml,  then 
the  toe  clearance  is  not  required. 

4.17.5*  Doors.  Toilet  stall  doors  shall  com- 
ply with  4. 13.  If  toilet  staR  approach  is  from  0\e 
latch  side  of  the  stall  door,  clearance  between 
the  door  side  of  the  stall  and  any  obstruction 
may  be  reduced  to  a  minimum  of  42  tn  {1065 
mm). 

4.17.6  Grab  Bars.  Grab  bars  complying 
with  the  length  and  positioning  shown  in  Fig. 
30(a).  (b).  (c).  and  (d)  shall  be  provided.  Grab 
bars  may  be  mounted  with  any  desired 


39 


23«ft 


Fedeul  RcfMter  /  Vol.  56.  No.  14  /  Tsie.sckv   Vmurfry  22,  1901  /  ProposetJ  Rtites 


4.17  ToUefc  Stalls 


4rTva» 
100 


32min  1 


36  mm 


i5         ',      aWe"  -ite 

floor  location 


^ 


42  mintaUh 
approach  only, 
oOter  appromchea 

43  nUn 


mounted  »>c. 


<M  »»all  mounlxj  we,     > 


(") 
Standard  StaU 

42 


t foeT^ — t — ♦" 


12' 


TST 


(a  I) 


36  mm , 


•  IS 


i^t 


—  fcf      " 

._^^ 

I 

oo|£ 

- 

tOur 

<^ 

1 

1 

i 

12        ' 

14:  mail 

JO*       t 
54  mm 

4  2  mn 

t                13>0 
66m. 1 

^w  wall  mountad  w  c 

106S 

i«T5 
69m<n 

«r    fir      mounled  wc. 

o 

W4i 

ml 


(c) 
Rev  Wail  of  Standard  Stall 


co-S 


y:. 


12r 


acts 


A2min\alLh 
approach  omly, 
other  apprtmchea 
48  mln 


■■3«rt  *      t 

54mm        [ 


TJfT 


(0'i/< 


-^ 


p    e= 


/- 
40t42Jm>A  1 

[  WIS ItOOTJ        I 

i 

i 

=3 


altemsfs 


tQti»t  paper" 


1>70 

(b) 
Alternate  Stails 


Oil 


ecwRvmw 


Flfl.3Q 
ToOet  Stalls 


Side  Walls 


40 


Federal  Register  /  Vol.  56.  No.  14  /  Tuesday.  Januar>'  22,  1991  /  Proposed  Rules 


4.19  Lavatories  and  Mirron 


method  as  long  as  th«y  have  a  gripping  sur- 
face at  the  locations  shown  and  do  vaA 
obstruct  the  required  clear  floor  area.  Grab 
bars  shall  comply  with  4.26. 


4.18  Urinals. 

4.18.1  General. 

comply  with  4.18. 


Accessible  urtnzite  shall 


4.18.2  Height.  Urinals  shall  be  stall-type  or 
wall-hung  with  an  elongated  rim  at  a  maxi- 
mum of  17  In  (430  mm)  above  the  floor. 

4. 18.3  Clear  Floor  Space.  A  clear  floor 
space  30  in  by  48  tn  f760  mm  by  1220  mm) 
shall  be  provided  in  front  of  urinals  to  allow 
forward  approach.  This  clear  space  shall  ad- 
Join  or  overlap  an  accessible  route  and  shall 
comply  with  4.2.4.  l/rlnol  shields  that  do  not 
extend  beyond  the  front  edge  of  the  wlnal  rtm 
may  be  provided  with  29  in  (735  nun}  dew- 
once  between  them. 

4.18.4  Flush  Controls.  Flush  controls 
shall  be  hand  operated  or  automatic,  and  shall 
comply  with  4.27.4.  and  shall  be  mounted  no 
more  than  44  in  (1 120  mm)  above  the  floor. 

4.19  Lavatories  and  Mirrors. 

4.19.1  General.  The  requiremefiLs  of  4. 19 
shall  apply  to  lavatory  fixtures,  vanities,  and 
built-in  lavatories. 

4.19.2  Hei^t  and  Clearances.  Lavatories 
shall  be  mounted  with  the  rim  or  counter  sur- 
Jace  no  higher  than  34  in  (865  mm)  above  the 
Jintshedjloor.  Provide  a  clearance  of  at  least  29 
in  (735  mm)  from  the  floor  to  the  bottom  of  the 
apron.  Knee  and  toe  clearance  shall  comply 
with  Fig.  31. 

4.19.3  Clear  Floor  Space.  A  clear  floor 
space  30  In  by  48  In  (760  mm  by  1220  mml 
complying  with  4.2.4  shall  be  provided  in  front 
of  a  lavatory  to  allow  forwsird  approach.  Such 
clear  floor  space  shall  adjoin  or  overlap  an  ac- 
cessible route  and  shall  extend  a  maximum  of 
19  In  (485  mm)  underneath  the  lavatory  (see 
Fig.  32). 

4. 19.4  Exposed  Pipes  and  Surfaces.  Hot 

water  and  drain  pipes  under  lavatories  shall  be 


Insulated  or  otherwise  covered.  There  shaD  be 
no  sharp  or  abrasive  surfaces  under  lavatories. 

4. 19.5  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  and  elec- 
tronically controlled  mechanisms  are 
examples  of  acceptable  designs.  SeV-do^ng 
valves  are  allowed  if  the  faucet  remains  open 
for  at  least  10  seconds. 

4. 19.6*  Mirrors.  Mirrors  shall  be  mounted 
with  the  bottom  edge  cfthe  rejlecting  surface 
no  higher  than  40  in  ( 1015  nan}  from  the  floor 

(see  Fig.  31). 
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4.20  Bathtubs 


4.20  Bathtubs. 

4.20.1  General. 

comply  with  4.20. 


Accessible  bathtubs  shall 


4.20.2  Floor  Space.  Clear  noor  space  in 
front  of  bathtubs  shall  be  as  shown  in  Ftg.  33. 

4.20.3  Seat.  An  in-tub  seat  or  a  seat  at  the 
head  end  of  the  tub  shall  be  provided  as 
shown  In  Ftg.  33  and  34.  The  structural 
strength  of  seats  arul  their  attachments  shall 
comply  with  4.26.3.  Seats  shall  be  mounted  se- 
curely and  shall  not  slip  during  use. 

4.20.4  Grab  Bart.   Grab  bars  complying 
with  4.26  shall  be  provided  as  shown  in  Fig 
33  and  34. 

4.20.5  Controls.  Faucets  and  other  con- 
trols complying  with  4.27.4  shall  be  located  as 
shown  in  Fig.  34. 

4.20.6  Shower  Unit.  A  shower  spray  unit 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  as  a  fixed  shower  head  or  as  a 
hand-held  shower  shall  be  provided 

4.20.7  Bathtub  Enclosures,  if  provided. 
enclosures  for  bathtubs  shall  not  obstruct  con 
trols  or  transfer  from  wheelchairs  onio 
bathtub  seats  or  into  tubs.  Enclosures  on 
bathtubs  shall  not  have  tracks  mounted  on 
their  rims. 

4.21  Shower  Stalls. 

4.21.1*  General.  Accessible  shower  stalls 
shall  comply  with  4,21 

4.21.2  Size  and  Clearances.  Shower  stall 

size  and  clear  floor  space  shall  comply  with 
Fig.  35(a)  or  (b).  The  shower  stall  In  Fig.  35(a) 
shall  be  36  in  by  36  in  (9 15  mm  by  9 1 5  mm) 
The  shower  stall  in  Fig.  35(b)  will  fit  into  the 
space  required  for  a  bathtub. 

4.21.3  Seat.  A  seat  shall  be  provided  In 
shower  stalls  36  in  by  36  in  (9 1 5  mm  by  9 1 5 
mm)  and  shall  be  as  shown  in  Fig.  36.  The 
seat  shall  be  mounted  17  in  to  19  in  (430  nun 
to  485  mm)  from  the  bathroom  floor  and  shall 
extend  the  full  depth  of  the  stall.  The  seat 
shall  be  on  the  wall  opposite  the  controls    The 


structural  strength  of  seats  and  their  attach- 
ments shall  comply  with  4.26.3. 

4.21.4  Grab  Bars.  Grab  bars  complying 
with  4  26  shall  be  provided  as  shown  in  Fig. 

37, 

4.21.5  Controls.  Faucets  and  other  con- 
trols complying  wlih  4.27.4  shall  be  located  as 
shown  in  Fig.  37.  In  shower  stalls  36  In  by  36 
in  (915  mm  by  915  mm),  all  controls,  faucets, 
and  the  shower  unit  shall  be  mounted  on  the 
side  wall  opposite  the  seat 

4.21.6  Shower  Unit  A  shower  spray  unit 
with  a  hose  at  least  60  in  (1525  mm)  long  that 
can  be  used  as  a  fixed  shower  head  or  as  a 
hand-held  shower  shall  be  provided. 

EXCEPTION:  In  unmonitoredjacilities  where 
vandalism  is  a  consideration,  a  fixed  shower 
head  mounted  at  48  in  (1220  mm)  above  the 
shou^r  floor  may  be  used  in  lieu  oja  hand- 
held shower  head. 

4.21.7  Curbs.  If  provided,  curbs  in  shower 
stalls  36  in  by  36  in  (915  mm  by  915  mm) 
shall  be  no  higher  than  1/2  in  (13  mm). 
Shower  stalls  that  are  30  in  by  60  in  (760  mm 
by  1525  mm]  shall  not  have  curbs. 

4.21.8  Shower  Enclosures.  If  provided,  en- 
closures for  shower  stalls  shall  not  obstruct 
controls  or  obstruct  transfer  from  wheelchairs 
onto  shower  seats. 

4.22  Toilet  Rooms. 

4.22.1  Minimum  Number.  Toilet  facilities 
required  to  be  accessible  by  4.1  shall  comply 
with  4  22.  Accessible  toilet  rooms  shall  be  on 
an  accessible  route. 

4.22.2  Doors.  All  doors  to  accessible  toilet 
rooms  shall  comply  with  4.13.  Doors  shall  not 
swing  into  the  clear  floor  space  required  for 

any  fixture, 

4.22.3  Clear  Floor  Space.  The  accessible 
fixtures  and  controls  required  in  4.22.4, 

4  22  5.  4  22.6.  and  4.22.7  shall  be  on  an  ac- 
cessible route.  An  unobstructed  turning 
space  complying  with  4.2.3  shall  be  provided 
within  an  accessible  toilet  room.  The  clear 
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4.23  Bathrooms,  Bathing  Facilities,  and  Shower  Rooms 


floor  space  at  fixtures  and  controls,  the  acces 
slble  route,  and  the  turning  space  may  overlap 

4.22.4  Water  Closets,  if  toUet  stalls  are 
provided,  then  at  least  one  shall  comply  with 
4.17;  its  water  closet  shall  comply  with  4  16  If 
water  closets  are  not  in  stalls,  then  at  least 
one  shall  comply  with  4.16. 

4.22.5  Urinals.  If  urinals  are  provided,  ihcn 
at  least  one  shall  comply  with  4.18. 

4.22.6  Lavatories  and  Mirrors.  Iflavato 

rles  and  mirrors  are  provided,  then  at  least 
one  of  each  shall  comply  with  4. 19. 

4.22.7  Controls  and  Dispensers,  if  con 

trols.  dispensers,  receptacles,  or  other 
equipment  are  provided,  then  at  least  one  of 


(a) 

36-tn  by  36-ln 

(915mm  by  915-mm)SUll 


each  shall  be  on  an  accessible  route  and  shall 
comply  with  4.27. 

4.23  Bathrooms.  Bathing  Facilities, 
and  Shower  Rooms. 

4.23.1  Bilnimum  Number.  Bathrooms. 
bathing  faculties,  or  shower  rooms  required  to 
be  accessible  by  4.1  shall  comply  with  4.23 
and  shall  be  on  an  accessible  route. 

4.23.2  Doors.  Doors  to  accessible  bathrooms 
shall  comply  with  4. 13.  Doors  shall  not  swing 
Lnto  the  floor  space  required  for  any  fixture. 

4.23.3  Clear  Floor  Space.  The  accessible 
fLxlures  and  controls  required  in  4.23.4. 

4  23  5.  4  23.6.  4,23.7.  4.23.8.  and  4.23.9 
shall  be  on  an  accessible  route.  An  unob- 
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Shower  Size  and  Clearances 
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Shower  Seat  Design 


struct ed  turning  space  complying  with  4.2.3 
shall  be  provided  within  an  accessible  bath- 
room. The  clear  floor  spaces  at  futures  and 
controls,  the  accessible  route,  and  the  turning 
space  may  overlap. 

4.23.4  Water  Closets,  if  toilet  stalls  are 
provided,  then  at  least  one  shall  comply  with 
4. 17;  its  water  closet  shall  comply  with  4. 16.  If 
water  closets  are  not  in  stalls,  then  at  least 
one  shall  comply  with  4. 16. 

4.23.5  Urinals.  If  urinals  are  provided,  then 
at  least  one  shall  comply  with  4.18. 

4.23.6  Lavatories  and  Blirrors.  If  lavato- 
ries and  mirrors  are  provided,  then  at  least 
one  of  each  shall  comply  with  4. 19. 
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4.25  8ton^ 


4.23.7  ContT«lflaad9iiip«aMOT.  U  con- 
trols, dispensers,  reoeptadea.  arwttier 
equipment  are  puMded.  then  at  kast  one  of 
each  shall  be  aaxnaocesatUe  route  and  shall 
comply  wtth  4.27. 


4.23  8  nothing  anA-^hamBw  FarfMtlca.  If 

tubs  or  skowers  are  provided.  £hen  a  I  least 
one  accesslbk  tub  that  compUes  wtth  4.20  or 
at  least  one  accessdile  ahower  that  compiles 
with  4.21  shall  be  provided. 

4.23.9*  Medicine OMaftU.  if  medicine 
cabinets  are  provided,  at  leaatooe  shaU  be  lo- 
cated with  a  usable  shelf  no  higher  than  44  in 
( 1 120  mm)  above  the  floor  space.  The  floor 
space  shall  comply  with  4.2.4. 

4.24  Sinks. 

4.24. 1  Oenend.  Sinks  required  to  be  accessi- 
ble by  4.1  shaUoemply  wuh4  24. 

4.24.2  Hei^t.  Sliiks  shall  be  mounted  with 
the  counter  or  rim  no  higher  than  34  In  (865 
mm)  from  the  floor. 

4.24.3  Ekiee  Clearance.  Knee  clearance 
that  is  at  least  27  in  (685  mm)  high,  30  in 
(760  mm)  wide,  and  19  In  (485  mm)  deep  shall 
be  provided  undemealh  sinks. 

4.24.4  Depth.  E^ach  sink  shall  be  a  maxi- 
mum of  6- 1/2  in  (165  mm)  deep. 

4.24.5  dear  Floor  Space.  A  clear  floor 
space  at  least  30  in  by  48  in  (760  mm  by  1220 
mm)  complying  with  4.2.4  shall  be  provided  in 
front  of  a  Blnk  to  allow  forward  approach.  TTie 
clear  floor  space  shall  be  on  an  acces.slble 
route  and  shall  extend  a  maximum  of  19  in 
(485  mm)  underneath  the  sink  (see  Fig.  32). 

4.24.6  Exposed  Plpea  and  Surfaces.  Hot 

water  and  drain  pipes  exposed  under  sinks 
shall  be  insulated  oc  otherwise  covered.  There 
shall  be  no  sharp  or  abrasive  surfaces  under 
sinks. 

4.24.7  Faucets.  Faucets  shall  comply  with 
4.27.4.  Lever-operated,  push-type,  touch- 
type,  or  electronically  controlled  mechanisms 
are  acceptable  designs. 
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4.25  Storage. 

4.25. 1  General.  Fined  storage  facQlCies  such 
as  cabinets,  shelves,  dosets.  and  drawers  re- 
quired  to  be  accessible  by  4. 1  shall  comply 

with  4.25. 

4.25.2  Clear  Floor  Space.  A  clear  floor 
space  at  least  30  In  by  48  In  (760  mm  by  1220 
mm)  complying  with  4.2.4  that  allows  either  a 
forward  or  parallel  approach  by  a  person  using 
a  wheelchair  shall  be  provided  at  accessible 
storage  facilities. 

4.25.3  Height.  Accessible  storage  spaces 
shall  be  wUhln  at  least  one  of  the  reach  ranges 
specified  in  4.2.5  and  4.2.6.  Clothes  rods  shall 
be  a  maximum  of  54  In  (1370  mm)  from  the 
noor  (see  Pig.  38). 

4.25.4  Hardware.  Hardware  for  accessible 
storage  facilities  shall  comply  with  4.27.4. 
Touch  latches  and  U-shaped  pulls  are 
acceptable. 
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4.27  Controls  and  Operating  Mechanisms 


4.26  Handrails,  Grab  Bars,  and  Tub 
and  Shower  Seats. 

4.26.1*  General.  All  handrails,  grab  bars, 
and  tub  and  shower  seats  required  to  be  acces 
sible  by  4.1.  4.3.  or  4.9  shall  comply  with  4.26. 

4.26.2*  Size  and  Spaclng^oTGrab  Ban 
and  Handrails.  The  diameter  or  width  of  the 
gripping  surfaces  of  a  handrail  or  grab  bar 
shall  be  1-1/4  in  to  1-1/2  in  (32  mm  to  38 
mm),  or  the  shape  shall  provide  an  equivalent 
gripping  surface.  If  handrails  or  grab  bars  are 
mounted  adjacent  to  a  wall,  the  space  between 
the  wall  and  the  grab  bar  shall  be  1-1/2  in  (38 
mm)  (see  Fig.  39(a).  (b).  and  (c)).  Handrails 
may  be  located  in  a  recess  if  the  recess  Is  a 
maximum  of  3  in  (75  mm)  deep  and  extends  at 
least  18  in  (455  mm)  above  the  top  of  the  rati 
(see  Fig.  39(d)). 

4.26.3  Structtiral  Strength.  The  struc- 
tural strength  of  grab  bars,  tub  and  shower 
seats,  fasteners,  and  mounting  devices  shall 
meet  the  following  specification: 

(1)  Bending  stress  in  a  grab  bar  or  seat  In- 
duced by  the  mcixlmum  bending  moment  from 
the  appllcaUon  of  250  Ibf  ( 1 1 12N)  shall  be  less 
than  the  allowable  stress  for  the  material  of 
the  grab  bar  or  seat. 

(2)  Shear  stress  induced  in  a  grab  bar  or 
seat  by  the  application  of  250  Ibf  (1 1 12N)  shall 
be  less  than  the  allowable  shear  stress  for  the 
material  of  the  grab  bar  or  seat.  If  the  connec- 
tion between  the  grab  bar  or  seat  and  its 
mounting  bracket  or  other  support  is  con- 
sidered to  be  fully  restrained,  then  direct  and 
torsional  shear  stresses  shall  be  totaled  for  the 
combined  shear  stress,  which  shall  not  exceed 
the  allowable  shear  stress. 

(3)  Shear  force  induced  In  a  fastener  or 
mounting  device  from  the  application  of  250 
Ibf  (1 1 12N)  shall  be  less  than  the  allowable  lat- 
eral load  of  either  the  fastener  or  mounting 
device  or  the  supporting  structure,  whichever 
is  the  smaller  allowable  load. 

(4)  Tensile  force  induced  in  a  fastener  by  a 
direct  tension  force  of  250  Ibf  (1 1 12N)  plus  the 
maximum  moment  from  the  application  of  250 
Ibf  ( 11 12N)  shall  be  less  than  the  allowable 


withdrawal  load  between  the  fastener  and  the 
supporting  structure.  ^ 

(5)  Grab  bars  shall  not  rotate  within  thfelr 
fittings. 

4.26.4  Eliminating  Hazards.  A  handrail 
or  grab  bar  and  any  wall  or  other  surface  adja- 
cent to  it  shall  be  free  of  any  sharp  or  abrasive 
elements.  Edges  shall  have  a  minimum  radius 
of  1/8  to  (3.2  mm). 

4.27  Controls  and  Operating 
Mechanisms. 

4.27.1  General.  Controls  and  operating 
mechanisms  required  to  be  accessible  by  4.1 
shall  comply  with  4.27. 

4.27.2  Clear  Floor  Space.  Clear  floor  space 
complying  with  4.2.4  that  allows  a  forward  or 
a  parallel  approach  by  a  person  us  tog  a  wheel- 
chair shall  be  provided  at  controls,  dispensers, 
receptacles,  and  other  operable  equipment. 

4.27.3*  Height.  The  highest  operable  part 
of  controls,  dispensers,  receptacles,  and  other 
operable  equipment  shall  be  placed  within  at 
least  one  of  the  reach  ranges  specified  to  4.2.5 
and  4.2.6.  Except  where  the  use  of  special 
equipment  dictates  othen^lse.  electrical  and 
communications  system  receptacles  on  walls 
shall  be  mounted  no  less  than  15  to  (380  mm) 
above  the  floor. 

4.27.4  Operation.  Controls  and  operating 
mechanisms  shall  be  operable  with  one  hand 
and  shall  not  require  tight  grasping,  ptochlng. 
or  twlsttog  of  the  wrist.  The  force  required  to 
activate  controls  shall  be  no  greater  than  5  Ibf 
(22.2  N). 

4.28  Alarms 

4.28.1   General.  Alarm  systems  required  to 
be  accessible  by  4.1  shall  comply  with  4.28.  VI 
sual  signal  appliances  shaR  be  provided,  at  a 
minimum,  in  each  oJtheJcAlowing  areas: 
restrooms  and  any  other  general  usage  areas 
(e.g..  copier  rooms),  hallways,  lobbies,  or  any 
other  area  for  ctmmwn  use. 

4.28.2*  Audible  Alarms.  If  provided,  audi- 
ble emergency  alarms  shall  produce  a  sound 
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(c)  ^  M 

tttndna  Grab  Bar 

ng.39 
Size  and  Spacing  of  Handnils  and  Grab  Bars 


I 


(d) 
HMndntt 


that  exceeds  the  prevailing  equivalent  sound 
level  In  the  room  or  space  by  at  least  15  deci- 
bels or  exceeds  any  maximum  sound  levd 
with  a  duration  of  30  seconds  by  5  decibels, 
whichever  Is  louder.  Sound  levels  for  alarm  sig- 
nals shal  not  exceed  L20  decibels. 


4.28.3*  Ylsuid  Alamu.  Visual  alarm  signal 
c^ipliances  shall  be  integrated  into  the  budding 
or  facility  alarm  system.  If  single  station  audi- 
ble alarms  are  prodded  then  stn^fte  statton 
visual  alarm  s^piais  shcdl  bepmvtded.  Visual 
akuvn  signals  shad  have  theJdUaiDtng  mini- 
mum ptyotometric  and  hocation  features: 
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4.29  Detectable  Warniagii 


T 


(1)  The  lamp  shall  be  a  xenon  strobe  type. 

12)  The  co\or  shall  be  clear  (Le..  ur]fitered  or 
clear  filtered  white  lighO. 

(3)  The  intensity  shall  be  a  minimum  of  75 
candela  seconds  and  a  maximum  of  120  can: 
dela  seconds. 

(4)  The  flash  rate  styail  be  a  mtnimim  qf  1  Hz 
aivi  a  mculmum  of  3  Hz. 

(5)  The  appliance  shall  t)e  placed  a  minimum 
of  80  in  alMve  the  highest  floix  level  wilhin  the 
space. 

(6)  No  place  in  any  room  shaH  be  more  than 
50  feet  from  the  signal  (in  the  horizcntal  plane). 

(7)  No  place  in  corridors  or  hallways  shall  be 
more  than  50  feet  from  the  signal 

4.28.4*  Auxlllaiy  Alanns.  Dwettng  units 
axid  sleeping  accommodatkHis  shaB  have  a 
visual  alarm  connected  to  the  building  emer- 
gency alarm  system  ot  shaU  have  a  standard 
1 10-volt  clectrtcal  receptacle  IxHo  which  such 
an  alarm  can  be  connected.  When  visual 
alarms  are  in  place  they  shaU  be  visMe  tn  aU 
areas  of  the  unit  or  room.  Instructions  for  use 
of  the  auxiliary  alarm  or  receptacie  sh.all  be 
provided. 

4.29  Detectable  Waraings 

4.29. 1  GeneraL  Detectable  uximings  re- 
qiired  to  be  accessible  by  4.  J  shall  comply 
with  4.29. 

4.29.2  Detectable  Wanrtngs  on  Walking 

Suriaces.  Detectable  uxunlngs  shaR  consist  <^ 
raised  truncaied  domes  u}ith  a  diameter  <^namr 
inal  0.9  tn (23  mm),  a  height  ofnomtmlO.2  in 
(5  mm)  and  a  center  io^  center  spacing  ofnar^ 
nal  2.35  in(60Tmntand  shflfl contrast  utsuofly 
by  70  percent  with  adjoining  surfaces  Contrast 
in  percent  sfuill  be  determined  Ixf: 

Contrast  -  m\  -  B^/B,}  x  100 

where  Bi  =  light  reflecUmce  value  (LFVf  <^ 

the  lighter  area  «    r  u 

andB2  =  light  r^ectance  value  (LRV)  of  the 

darker  area. 


The  matertal  usedioprovide  contrast  shall  be 
aj\  integrai  part  qfthe  walking  surface.  Detect- 
oUe  warnings  used  an  tnieriar  surfaces  shall 
differ  from  ad^otntng  woBdng  siafaces  tn  resi 
iency  or  sour\don<ane  contact 

4.29.3*  Det«:table  Waminga  on  Dooxs 
To  Haxaidoua  Areaa.  Doors  that  lead  to 
areas  that  might  prove  dangerous  (for  exam- 
pie,  doors  to  loading  platfoxms,  boiler  rooms, 
stages,  and  the  like)  shaU  be  made  identifiable 
to  the  touch  by  a  textured  surface  on  the  door 
handle,  pull,  or  other  operating  hardware. 
This  textured  surface  may  be  made  by  knurl- 
ing or  roughening  or  by  a  material  applied  to 
the  contact  surface.  Such  textured  surfaces 
shall  not  be  provided  for  emergency  exit  doors 
or  any  doors  other  than  those  to  hazardous 
areas. 

4.29.4  Detectable  Warnings  at  Stair*.  AD 

stairs,  except  those  in  dweUlng  units,  in  en- 
closed stair  towers,  or  set  to  the  side  of  the 
path  of  travel  shall  have  a  detectable  warning 
at  the  top  of  stair  runs  to  comply  wUh  4.29.2. 
The  detectable  warning  shaU  be  36  tn  (9 15 
mm)  deep  and  shall  extend  the  width  qf  the 
stair  run.  It  shall  be  separatedfrom  the  top 
stair  edge  by  a  distance  equal  to  the  width  of 
one  tread. 

4.29.6  Detectable  Warnings  at  Hazard- 
oas  Vehicular  Areas,  if  a  walk  crouea  or 
a4|olBS  a  frequently  used  vehicular  way, 
and  If  there  are  no  exat»,  ralUngs.  or  other 
elements  detectable  by  a  person  who  has  a 
serere  vision  tmpairment  separating  the  pe- 
destrian and  vehicular  areas,  the  boundary 
between  the  areas  shall  be  defined  by  a  contin- 
uous detectable  warning  %Mch  is  36  in  (915 
mm)  wide,  complying  wUh4.29.Z 

4.29.6  Detectable  Warnings  at  Reflect- 
1^  Pools.  The  edges  of  reflecting  pools 
ahaU  be  protected  by  lalllngs.  wans,  curbs. 

or  detectable  warnings  complying  with  4.29.2. 

4.29.7*  Standardlxatlon.  Textured  sur- 

fjKTCs  for  detectable  door  warnings  shall  be 
consistent  within  a  bulkllng.  facility,  site,  or 
complex  of  buildings. 


J 


49 


V 


237B 


Fadend  Register  /  Vol.  56,  No.  14  /  Tuesday,  Janu&Ty  22.  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56,  No.  14  /  Tuesday.  January  22. 1991  /  Proposed  Rules 


2877 


4.30  8lgiuife 


4.30  Signage. 

4.30.1*  GeaenL  Signage  nequ/red  to  be  ac 
cessible  by  4.1  shall  compiy  with  4.30.  Each 
entrance  which  does  not  comply  with  4.14 
shall  have  signage  which  complies  with  4J30  in- 
dicating the  location  of  the  nearest  accessible 
entranceisi. 

4.30.2*  Cbaraeter  Proportion.  Letters 
and  numbers  on  signs  shall  have  a  width-to- 
height  ratio  between  3:5  and  1:1  and  a 
strokc-wtdth-to-helght  ratio  between  1:5  and 
1:10. 

4.30.3  Chcuxtcter  Height  and  Letter 
Sp<icing.  Characters  and  numbers  on  signs 
shall  be  sized  according  to  the  viewing  dls 
lance  from  which  they  are  to  be  read.  The 
mtntmum  height  is  measured  using  an  upper 
case  "X". 


Height  Above 
Finished  Floor 


Minimum 
Character  Height 


Mounted  above  66  innr 
suspended/ projected 
overhead  in  compliance 
with  4.4.2 

Wall  mounted  within 
66  In  of  the  noor 

Building  Directories 
mounted  at  any  height 


3  (n  (75  mmj  minlnmn\ 


1  in  (25  mm)  minimum 


5/8  In  (16  mm)  minimum 


The  spacing  between  letters  shall  be  'wide'  by 
industry  practice:  generally,  the  space  between 
letters  shall  be  1/16  the  height  oj  upper  case 
letters. 

4.30.4*  Raised  and  BroUled  Character* 
axxd  Pictorial  Si/mbol  Signs  (Pic- 
togram^.  Letters  and  numerals  shaU  be 
raised  1  /32  In.  upper  case,  sans  serif  or  stm 
pie  serotype  and  shall  be  accompanied  with 
Grade  2  Braille.  Raised  characters  shall  be  at 
least  5/8  tn  (16  mm)  high,  but  no  higher  than 
2  In  (50  mm).  Piciograms  shall  be  accompanied 
by  the  equtualerd  verbal  descrpHon  placed  di 
redly  btiow  the  pictogram.  The  border 
dimension  of  the  pictogram  shall  be  6  in  (152 
mm)  rrJnimum  tn  height 

4.30.0*  Finish  and  Contrast.  The  charac 
lers  and  badqjround  of  signs  shall  be  eggshell 
(11  to  19  degree  gloss  on  60  degree  glossi- 


(a) 
Proportions 


(b) 
Display  Conditions 


■  ■■■ 


(c) 
International  TDD  Symbol 

Fig.  43 

International  Symbol  of  Accessibility 

and 

International  TDD  Symbol 


4.30  Signage 


meter).  Characters  shall  be  light  on  a  dark 
background  (or  dark  on  a  light  background) 
and  contrast  with  their  background  by  at  least 
70  percent  Contrast  in  percent  shall  be  deter- 
mined by: 

Contrast  =  l(Bi  -  BtI/BiJx  100 

where  Bi  =  Ughtrejleclance  value  (LRV)  of  the 

lighter  area  „    ,  ^ 

andB2  '  light  reJlecUmce  value  (LRV)  oJ  the 

darker  area. 

4.30.6  Mounting  Location  and  Height. 

Where  permanent  identification  Is  provided  far 
rooms  arvi  doorways,  signs  shaR  be  installed 
on  the  wall  a^acent  to  the  latch  side  of  the 
door.  Mounting  height  shall  be  between  54  and 
66  in.  Mounting  location  for  such  signage  shaU 
be  such  that  a  person  may  approach  within  3 
in  of  signage  without  encountering  protruding 
objects  or  standing  within  the  swing  of  a  door. 

4.30.7  Symbols  of  Accessibility.  Accessi- 
ble facilities  required  to  be  identified  by  4.1 
shall  use  the  tntemaUonal  symbol  ofaccessiba- 
ity.  The  symbol  shall  be  displayed  as  shown  In 
Fig.  43(a).  Telephones  required  to  be  accessible 
by  4. 1 .3(1 7)(b)  shall  be  identified  by  a  sign  con- 
tainir^  a  depiction  of  a  telephone  handsel  with 
radiating  sound  waves.  Telephones  required  to 
be  accessib^  by  4.1.3(1 7)(c)  shall  be  identified 
by  the  intematianal  TDD  symbol  (Fig  43(c)). 
Where  TDDs  are  required  directional  signage 
indicating  the  location  of  the  nearest  TDD  tele- 
phone shall  be  placed  adjacent  to  all  single 
user  or  banks  of  telephones  which  do  not  con- 
tain a  TDD.  Such  directional  signage  shaR 
iiydude  the  international  TDD  symboL 

4.30.8  niumination  Levels.  lUumination 
levels  on  the  sign  surface  shaR  be  in  the  100  to 
300  lux  range  (10  to  30footcandles)  cmd  shaR 
be  uni/orm  over  the  sign  surface.  Signs  shaR  be 
located  such  that  the  aiumination  level  on  the 
surface  of  the  sign  Is  not  significantly  exceeded 
by  the  ambient  light  or  visible  bright  lighting 
source  behind  or  in  front  of  the  sign. 

4.31  Telephones. 

4.31.1  GeneraL  Public  telephones  required  to 
be  accessible  by  4. 1  shall  comply  with  4.31. 


4.31.2  Clear  Floor  or  Ground  Space.  A 

clear  floor  or  grourvd  space  at  least  30  in  by  48 
tn  (760  ram  by  1220  mm)  that  allows  either  a 
forwaixl  or  parallel  approach  by  a  person  using 
a  wheelchair  shaD  be  provided  at  telephones 
(see  Fig.  44).  The  clear  floor  or  ground  space 
shall  comply  with  4.2.4.  Bases,  enclosures, 
and  flxed  seats  shall  not  impede  approaches 
to  telephones  by  people  who  use  wheelchairs. 

4.31.3*  Mounting  Height.  The  highest  op- 
erable part  of  the  telephone  shall  be  within  the 
reach  ranges  specified  in  4.2.5  or  4.2.6. 

4.31.4  Protruding  ObjecU.  Telephones 
shaJX  comply  with  4.4. 

4.31.5*  Equipment  for  Hearing  Impaired 
People.    Telephones  shall  be  equipped  with  a 
receiver  that  generates  a  magnetic  field  in  the 
area  of  the  receiver  cap.  VoUume  controls  shaR 
be  provided  in  accordance  with  4.1.3. 

4.31.6  Controls.  Telephones  shall  have 
pushbutton  controls  where  service  for  such 
equipment  Is  available. 

4.31.7  Telephone  Books.  Telephone 
books.  If  prxjvlded.  shall  be  located  in  a  posi- 
tion that  complies  with  the  reach  ranges 
specified  in  4.2.5  and  4.2.6. 

4.31.8  Cord  Length.  The  cord  from  the  tele- 
phone to  the  handset  shall  be  at  least  29  in 
(735  mm)  long. 

4.32  Seating.  Tables,  and  Work 
Surfaces. 

4.32.1  M«"<»""«"  Number.  Fbced  or  built- 
in  seating,  tables,  or  work  surfaces  required  to 
be  accessible  by  4. 1  shall  comply  with  4.32. 

4.32.2  Seating.  If  seating  spaces  for  people 
In  wheelchairs  are  provided  at  tables,  count- 
ers, or  work  surfaces,  clear  floor  space 
complying  with  4.2.4  shall  be  provided.  Such 
clear  Door  space  shall  not  overlap  knee  space 
by  more  than  19  in  (485  mm)  (see  Fig.  45). 

4.32.3  Knee  Clearances.  If  seating  for  peo- 
ple in  wheelchairs  Is  provided  at  tables, 
counters,  and  work  surfaces,  knee  spaces  at 
least  27  in  (685  mm)  high.  30  in  (760  mm) 
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'Height  to  Highest  operable 
parts  tvhlch  are  essential  to 
beisic  operation  of  telephone. 


Plans 


(b) 


Forward  Re«cti  Required 

Rg.  44 
Mounting  Heights  and  Clearances  for  Telephones 


wide,  and  19  In  (485  mm)  deep  shall  be  pro- 
vided (see  Fig.  45). 

4.32.4*  Helfht  of  Work  Surfaces.  The 

tops  of  tables  and  worlc  surfaces  shall  be  from 
28  In  to  34  in  (7 10  mm  to  865  mm)  from  the 
floor  or  ground. 


4.33  Assembly  Areas. 

4.33.1  Minimum  Number.  Assembly  and 
associated  areas  required  to  be  accessible  by 
4  I  shall  comply  with  4.33. 

4.33.2*  Size  of  Wtaeelchalr  Locations. 

Each  wheelchair  iocation  shall  provide  mini- 
mum dear  ground  or  floor  spaces  as  shown  In 
Fl^  46. 
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4.33  Assembly  Areas 


accessible  path  of  travel 
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Fig.  45 
^Unimum  Clearances  for  Seating  and  Tables 


Forward  or  Rear  Access 


(b) 
Side  Access 


Fig.  46 

Space  Requirements  for  Wheelchair 

Seating  Spaces  in  Series 
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4.34  Automated  Teller  Machines. 


4.33.3*  Placement  of  Wheelchair 
Locations.    Wheelchair  areas  shall  be  an  in- 
tegral part  of  any  fixed  seating  plan  and  shall 
be  dispersed  throughout  the  seatirig  area. 
They  shall  adjoin  an  accessible  route  that  also 
serves  as  a  means  of  egress  in  case  of  emer- 
gency and  shall  be  located  to  provide  lines  of 
sight  comparable  to  those  for  all  viewing  areas. 

EXCEPTION;  Accessible  viewing  positions  may 
be  clustered,  for  bleachers,  balconies,  and  other 
areas  having  sight  lines  thai  require  slopes  of 
greater  than  5  percent  Equivalent  accessible 
viewing  positions  may  be  located  on  levels 
having  accessible  egress. 

4.33.4  Surfaces.  The  ground  or  floor  at 
wheelchair  locations  shall  be  level  and  shall 
comply  with  4.5. 

4.33.5  Access  to  Performing  Areas.  An 

accessible  route  shall  connect  wheelchair  seat- 
ing locations  with  performing  areas.  Including 
stages,  arena  floors,  dressing  rooms,  locker 
rooms,  and  other  spaces  used  by  performers 

4.33.6*  Placement  of  Listening 
Systems.  If  the  listening  s>'slem  provided 
serves  individual  fixed  seats,  then  such  seats 
shall  be  located  within  a  50  ft  (15  m)  viewing 


distance  of  the  stage  or  playing  area  and  shall 
have  a  complete  view  of  the  stage  or  playing 
area. 

4.33.7*  Types  of  listening  Systems. 

Audio  loops  and  radio  frequency  systems  are 
two  acceptable  types  of  listening  systems. 

4.34  Automated  Teller  Machines. 

4.34.1  General.  Each  machine  required  to  be 
accessible  by  4.  J  .3  shall  comply  with  4.34. 

■  4.34.2  Controls.  Controls  for  user  activation 
shall  comply  with  the  requirements  of  4.27. 

4.34.3  Clearances  and  Reach  Range. 

Free  standing  or  built  tn  units  not  having  a 
clear  space  under  them  shcdl  comply  with  4.27 
and  provide  for  a  parallel  approach  and  both  a 
forward  and  side  reach  to  the  unit  allowing  a 
person  in  a  wheelchair  to  access  the  controls 
and  dispensers. 

4.34.4  Equipment  for  Persons  ivith 
Vision  Impairments.  Irxstmctions  and  all 
ijifonnationfor  use  shcdl  be  made  accessible  to 
and  ijuiependently  usable  by  persons  with 
vision  impairments. 
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5.0  Restaumits 


NOTE:  Sections  4. 1. 1  through  4.1J2  and  sec- 
tions 5  Iftirough  10  are  dlflfcient  fron-ANSl 
A117.1  In  their  entirety  and  aue  printed  la 
standard  type 


5. 


Restaurants  and  Cafeterias 


S.lCremeral.  where  fixed  taWes  a*e  pro- 
vided, in  addiUon  to  the  requfrements  of  4. 1  to 
4.34.  at  least  5  percent,  but  no  less  than  onr, 
of  the  fixed  tables  shaU  be  accessible  and  shall 
comply  with  4.32,  to  estaWlshments  where 
separate  area*  axe  (tealgnated  fo»  smoking  and 
non-smoking  patrons,  the  requftwf  number  of 
accessible  fixed  tables  shall  be  proportionally 
distributed  between  the  saooklKf  aaad  non- 
smoking areas,  hi  new  construction,  and 
where  practicable  to  alteisrtJons,  accesoibie 
fixed  tables  shall  be  distributed  tbroughout 
the  space  or  facility. 

5.2  Dining  Areas.  In  new  conetmctlon. 
raised  or  sunken  (totag  JH«a».  Ibggtea.  and 
outdoor  seatfrig  areas  rfteJIUaeeesslbJe.  In 
non-elevator  boiWIngB.  if  the  area  of  meaza- 
nine  sealing  measures  no  more  than  33. 
percent  of  the  area  of  the  accessible  seating 
area,  an  acctasft«te  meana  of  vcrtlcaJ  access  to 
the  mezaanlne  la  not  requteed  proufded  that 
the  same  senrtccs  and  decoraUMC  character  are 
provided  in  an  accessible  space  usable  by  the 
general  public  and  not  restricted  to  ase  by  peo- 


Flg.53 
F99dSentkw  Lines 


^  vUh  disabilttlea  tah^teiatiana, 

ity  tA  raised  or  anaiiCA  dming  avcaa,  ar  to  aH 

party  of  outdoor  seattng  accaa  is  not  i«<^itoe4 
proxtkkd  that  the  saast  servicta  a«d  decsiatiie 

character  are  frovtdad  ta  aa  acoesslbk  spacx 
uaa  We  by  th*  general  pubbc  and  wX  pesUlcled 

to  use  by  people  with  dtsabilitlcs. 

&^  Access  Aisles.  AM  acocaelbk  ibicd  tar 
blea  shal  be  accessibte  by  means  a£  aa  accrsa 
aisle  at  least  36  in  dear  bclweeit  paraikl  edg^ 
of  tables  or  bebveea  a  wall  and  the  tabic  edgps. 

8.A  Food  Service  Lines.  Food  service  lines 
shaU  have  a  miiilmura  clear  width  of  36  In,  with 
a  preferred  clear  wIdB*  c«  4Cl  to  to  atop  pasw^ 
aroond  a  paaon  twtng  a  w^ieelehatr.  Trayrftdcs 
ahafl  be  mounted  no  higher  than  34  tn  above 
the  floor.  If  seff-9erv*ce  site^/es  are  piwtded,  at 
least  50  percent  rfeach  typemost  be  wnhfr> 
reach  rar^es  speclHed  ft» 4. 2. 5 and  4.2.6. 

5.5  Counter* astf  Bkr».  where  scrvtee  oi 
food  or  drink  is  pro»**cd  at  eounters  eacred- 
lnga4  in,  in  helgM  te-eusComersscatedon 
slAola  er  standing,  a  portftn  of  the  mam 
counter  shall  be  provided  in  compliance  with 
4.32  or  service  shall  be  available  at  accessible 
tables  within  the  same  area. 

5^  T^leware  and  Condiment  Areaft. 

Self-service  shehfca  aad  dispensing  devices  for 
tabkware.  dishwase.  co»dla»enls.  food  and 
beverages  shatt  be  tostaiied  to  comply  with  4.2. 
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7.0  BusineM  and  Mercantile 


5.7  Raised  Platfonns.  In  banquet  rooms  or 
spaces  where  the  head  table  or  speaker's  lec- 
tern is  located  on  a  raised  platform,  the 
platfOTm  shall  be  accessible  in  compliance 
with  4.8  or  4. 1 1.  Open  edges  of  a  raised  plat- 
form shall  be  protected  by  placement  of  tables 
or  by  a  curb, 

5.8  Vending  llachines  and  Other 
Bqulpment.  Locations  for  vending  machines 
and  other  equipment  shall  be  Installed  to  com- 
ply with  4.2  and  4.27  and  shall  be  located  on 
an  accessible  route. 


6. 


Medical  Care  Facilities 


6. 1  OeneraL  Medical  care  facilities  included 
in  this  section  are  those  in  which  people  have 
physical  or  medical  treatment  or  care  and 
where  persons  may  need  assistance  in  respond- 
ing to  an  emergency  and  where  the  period  of 
residence  may  exceed  twenty-four  hours.  In 
addition  to  the  requirements  of  4. 1  through 
4.34.  medical  care  facilities  and  buildings  shall 
comply  with  6. 


hospitals 
general  purpose  hospitals 
psychiatric  facilities 
detoxlflcaUon  facilities 


hospitals  that  specialize  in 
treating  conditions  that 
alTect  mobility 


long  term  care  facilities 
nursing  homes 


At  least  10  percent  of 
patient  bedrooms 
and  toilets,  all  public 
use.  common  use. 
and  employee  use 
areas  are  required  to 
be  designed  and  con- 
structed to  be 
accessible. 

ALL  patient  bed- 
rooms and  toilets,  all 
public  use.  common 
use.  and  employee 
use  areas  are  re- 
quired to  be  designed 
and  constructed  to 
\x  accessible. 

At  least  50  percent  of 
patient  bedrooms 
and  toilets,  all  public 
use.  common  use. 
and  emptoyee  use 
areas  are  required  to 
be  designed  and  con- 
structed to  be 
accessible. 
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6.2  Entrances.  At  least  one  accessible  en- 
trance that  complies  with  4. 14  shall  be 
protected  from  the  weather  by  canopy  or  roof 
overhang.  Such  entrances  shall  incorporate  a 
passenger  loading  zone  that  complies  with 
46.5. 

6.3  Patient  Bedrooms.  Provide  accessible 
patient  bedrooms  in  compliance  with  4. 1 
through  4.34.  Accessible  patient  bedrooms 
shall  comply  with  the  following: 

(1)  Each  bedroom  shall  have  a  turning  space 
that  complies  with  4.2.3,  and  preferably  that 
Is  located  near  the  entrance. 

(2)  Each  one-bed  room  shall  have  a  minimum 
clear  floor  space  of  36  In  (915  mm)  along  each 
side  of  the  bed  and  42  In  (1065  mm)  between 
the  foot  of  the  bed  and  the  wall. 

(3)  Each  two-bed  room  shall  have  a  minimum 
clear  floor  space  of  42  In  (1065  mm),  prefera- 
bly 48  In  (1220  mm),  between  the  foot  of  the 
bed  and  the  wall,  36  in  (915  mm)  between  the 
side  of  the  bed  and  the  wall,  and  48  in  (1220 
mm)  between  beds. 

(4)  Each  four-bed  room  shall  have  a  minimum 
clear  floor  space  of  48  In  (1220  mm)  from  the 
foot  of  the  bed  to  the  foot  of  the  opposing  bed; 
36  In  (9 15  mm)  between  the  side  of  the  bed 
and  the  wall;  and  48  in  (1220  mm)  between 
beds. 

(5)  Each  bedroom  shall  have  a  door  that  com- 
piles with  4. 13. 

6.4  Patient  Toilet  Rooms.  Provide  each  pa- 
tient bedroom  that  is  required  to  be  accessible 
with  an  accessible  toilet  room  that  complies 
with  4.22  or  4.23. 


7. 


Business  and  Mercantile 


7. 1  General.  In  addition  to  the  requirements 
of  4. 1  to  4.34.  the  design  of  all  areas  used  for 
business  transactions  with  the  public  shall 
comply  with  7. 

7.2  Sales  and  Service  Comters,  Teller 
Windows,  Information  Counters.  Where 
counters  exceeding  36  in  (915  mm)  in  height 
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are  provided  for  sales  or  distribution  of  goods 
or  services  to  the  public,  a  portion  of  the  main 
counter  shall  be  provided  with  a  maximum 
height  of  between  28  In  to  34  in  (710  mm  to 
865  mm)  above  the  floor  In  compliance  with 
4.32.  In  alterations,  where  it  is  techrUcaDy  in- 
feasfble  to  provide  an  accessible  portion  of  the 
main  counter,  an  auxiliary  counter  meeting 
these  requirements  may  be  provided. 

7.3  Check-out  Aisles.  All  check-out  aisles 
shall  be  accessible.  Clear  aisle  width  shaU 
comply  with  4.2. 1  and  maximum  adjoining 
counter  height  shall  not  exceed  36  in  (915 
mm)  above  the  floor. 

7.4  Security  Bollards.  Any  device  used  to 
prevent  the  removal  of  shopping  carts  from 
store  premises  shall  not  prevent  access  or 
egress  to  those  in  wheelchairs.  An  alternate 
entry  that  is  equally  convenient  to  that  pro- 
vided for  the  ambulatory  population  Is 
acceptable. 


8. 


Libraries 


8.1  General,  in  addition  to  the  requirements 
of  4. 1  to  4.34.  the  design  of  all  pubUc  areas  of 
a  library  shall  comply  with  8.  including  read- 
ing and  study  areas,  stacks,  reference  rooms, 
reserve  areas,  and  special  facillUes  or  collec- 
tions. As  provided  elements  such  as  public 
toUet  rooms,  telephones,  and  parking  shall  be 
accessible. 

8.2  Reading  and  Study  Areas.  At  least  5 
percent  or  a  minimum  of  one  of  each  element 
of  flxed  seating,  tables,  or  study  carrels  shall 
comply  with  4.2  and  4.32.  Clearances  between 
fixed  accessible  tables  and  study  carrels  shall 
comply  with  4.3. 

8.3  Check-out  Areas.  At  least  one  lane  at 
each  check-out  area  shall  comply  with  4.32. 
Any  traffic  control  or  book  security  gates  or 
turnstiles  shall  comply  with  4.13. 

8.4  Card  Catalogs.  Minimum  clear  aisle 
space  at  card  catalogs,  magazine  displays,  or 
reference  stacks  shall  comply  with  Fig.  55. 
Maximum  reach  height  shall  comply  with  4.2. 
with  a  hei^t  of  48  tn  (1220  mm)  preferred  irre- 
spective of  reach  allowed. 


8.0  libraries 


36  mln 


915 


Vj^///jy/M 


Fig.  55 
CardCatsdog 


36  min 


915 


ng.56 
Stacks 
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9.0  Acceaaible  Traasient  Lodging 


8.S  StACkt,  MlnimuTn  ciear  atek  width  be- 
tween stacks  shall  comply  with  4.3.  with  a 
minimum  clear  aisle  width  of  42  in  (1065  mm) 
preferred  where  possible.  Shelf  height  in 
stack  areas  is  unrestricted  (see  Fig.  56). 


9. 


Accessible  Transient 
Lodging 


9.0  Accessible  Transient  Lodging. 

(1)  Except  as  reserved  below,  accessible  tran 
slent  lodging  shall  comply  with  the  appicable 
requirements  of  4. 1  through  4.34  and  sections 
5.  and  7.  Transient  lodging  includes  facilities 
or  portions  thereof,  used  for  sleeping  accom- 
modations, when  not  classed  as  a  medical 
care  facility. 

9.1  Hotels,  Motels,  Inns,  Boarding 
Houses,  Dormitories,  Resorts  and 
Other  Similar  Places  of  Transient 

Lodging.  All  public  use  and  common  use 
areas  and  five  percent,  but  never  fewer  than 
one.  of  each  class  of  sleeping  rooms  or  suites 
are  required  to  be  designed  and  constructed  to 
comply  with  section  4  and  sections  9.2 
through  9.3.  An  additional  five  percent  of  each 
class  of  sleeping  rooms  or  suites,  but  never 
fewer  than  one.  shall  comply  with  9.?  (sleep- 
ing accommodations  for  persons  with  hearing 
Impairments).  All  other  rooms  or  suites  shall 
comply  with  9.4  and  shall  be  on  an  accessible 
route. 

EXCEPTION:  Section  9  does  not  apply  to  an  es- 
tablishment located  within  a  building  that 
contains  not  more  than  fWc  rooms  for  rent  or 
hire  and  that  Is  actually  occupied  by  the  pro- 
prietor of  such  establishment  as  the  residence 
of  such  proprietor. 

9.2  Accessible  Units.  Sleeping 
Rooms  and  Suites. 

9.2.1  General.  Units,  sleeping  rooms  and 
suites  required  to  be  accessible  by  9. 1  shall 
comply  with  9.2 

9.2.2  Mlnlnmim  Requirements.  An  acces- 
sible unit,  sleeping  room  or  suite  shall  be  on 
an  accessible  route  complying  with  4  3  and 


have  the  following  accessible  elements  and 

spaces. 

( 1 )  Accessible  sleeping  rooms  shall  have  ma- 
neuverlng  space  complytng  with  4.2.3  located 
along  side  of  at  least  one  side  of  at  least  one 
bed. 

(2)  An  accessible  route  complying  with  4,3 
shall  connect  all  accessible  spaces  and  ele- 
ments including  telephones  within  the  unit, 
sleeping  room  or  suite. 

(3)  E>oors  and  doorways  designed  to  allow  pas- 
sage into  and  within  all  sleeping  rooms,  suites 
or  other  covered  units  shall  comply  with  4.13. 

(4)  Storage  In  accessible  units,  sleeping  rooms 
or  suites,  Including  cabinets,  shelves,  closets 
and  drawers,  shall  comply  with  4.25. 

(5)  All  controls  In  accessible  units,  sleeping 
rooms  and  suites  shall  comply  with  4.27. 

(6)  Where  provided  as  part  of  an  accessible 
unit,  sleeping  room  or  suite,  the  following 
spaces  shall  be  accessible  and  shall  be  on  an 
accessible  route. 

(a)  the  living  area 

(b)  the  dining  area 

(c)  at  least  one  sleeping  area 

(d)  patios,  terraces,  balconies,  carports, 
garages  or  parking  spaces 

(e)  at  least  one  full  bathroom  (i.e..  one  with  a 
water  closet,  a  lavatory,  and  a  bathtub  or 

shower) 

tn  if  onl>'  half  baths  are  provided,  at  least 
one  half  bath. 

(7)  Kitchens,  Kitchenettes,  or  Wet  Bars.  When 
provided  as  accessory  to  a  sleeping  room  or 
suite,  kitchens,  kitchenettes,  wet  bars,  or  sim- 
ilar amenUles  shall  be  accessible.  Clear  floor 
space  for  a  front  or  parallel  approach  to  cabi- 
nets, counters,  sinks,  and  appliances  shall  be 
provided  to  comply  with  4.2.4.  Countertops 
and  sLnks  shall  be  mounted  at  a  maximum 
height  of  34  In  (865  mm)  above  the  floor.  At 
least  fifty  percent  of  shelf  space  in  cabinets  or 
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refrigerator/freezers  shall  be  within  the  reach 
ranges  of  4.2.5  or  4.2.6  and  space  shall  be  de- 
signed to  allow  for  the  operation  of  cabinet 
and/or  appliance  doors  so  that  all  cabinets 
and  appliances  are  accessible  and  usable. 
Controls  and  operating  mechanisms  shaU  com- 
ply with  4.27. 

(8)  Sleeping  room  accommodations  for 
persons  with  hearing  impairments  required  by 
9. 1  and  complying  with  9.3  shall  be  provided 
in  the  accessible  sleeping  room  or  suite. 

9.3  Sleeping  Room  Accommsdations 
for  Persons  with  Hearing  Impair- 
ments. In  sleeping  rooms  required  to  comply 
with  this  section,  visual  alarms  shall  be  pro- 
vided and  shall  comply  with  4.28.4.  Visual 
notlflcatlon  devices  shall  also  be  provided  in 
sleeping  rooms  and  suites  to  alert  room  occu- 
pants of  incoming  telephone  calls  and  a  door 
knock  or  bell.  Notification  devices  shall  not  be 
connected  to  visual  alarm  signal  appliances. 
Permanently  Installed  telephones  shall  have 
volume  controls. 

9.4  Other  Sleeping  Rooms  and 
Suites.  Doors  and  doorways  designed  to 
allow  passage  Into  and  within  all  sleeping 


9.0  Accessible  Transient  Lodging 


units  or  other  covered  units  shall  comply  with 
4.13.5. 

9.5  Transient  Lodging  in  Homeless 
Shelters.  Halfway  Houses,  Transient 
Group  Homes,  and  Other  Social  Ser- 
vice Establishments. 

9.5.1  New  Construction.  In  new  construc- 
tion all  public  use  and  common  use  areas  are 
required  to  be  designed  and  constructed  to 
comply  with  section  4.  At  least  one  of  each 
type  of  amenity  (such  as  washers,  dryers  and 
similar  equipment  installed  for  the  use  of  occu- 
pants) in  each  common  area  shall  be 
accessible  and  shall  be  located  on  an  accessi- 
ble route  to  any  accessible  unit  or  sleeping 
accommodation, 

9.5.2  Alterations.  (Reserved). 

9.5.3.  Accessible  Sleeping  Accommoda- 
tions. (Reserved). 


10. 


Transportation 
Facilities.  (Reserved). 


J 
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APPENDEK 


APPENDIX 


This  appendix  contains  additional  Information 
that  should  hdp  the  designer  to  understand 
the  mlnt:num  requirements  of  the  standard  or 
to  design  buildings  or  facilities  for  greater  ac- 
cessibility. The  paragraph  numbers 
correspond  to  the  sections  or  paragraphs  of 
the  standard  to  which  the  material  relates  and 
are  therefore  not  consecutive  (for  example. 
A4.2. 1  contains  additional  tnfonnatlon  rele- 
vant to  4.2. 1).  Sections  for  which  additional 
material  appears  tn  this  appendix  have  been 
indicated  by  an  asterisk. 

A4.2  Space  Allowances  and  Reach 
Ranges. 

A4.2.1  Wheelchair  Passage  Width. 

(1)  Space  Requirements  for  Wheelchairs. 
Most  wheelchair  users  need  a  30  In  (760  mni) 

clear  openirrg  width  for  doorways,  gates,  and 
the  like,  when  the  latter  are  entered  head-on 
If  the  wheekhalr  user  is  unfamiliar  with  a 
building.  If  competing  traffic  Is  hea\'y.  if  sud- 
den or  frequent  movements  are  needed,  or  if 
the  wheelchair  must  be  turned  at  an  opening, 
then  greater  clear  widths  are  needed.  For 
most  situations,  the  addition  of  an  inch  of  lee- 
way on  either  side  is  sufficient.  Thus,  a 
minimum  clear  width  of  32  in  (8 1 5  mm)  will 
provide  adequate  clearaiKe.  However,  when 
an  opening  or  a  restriction  In  a  passageway  is 
more  than  24  In  (610  mm)  long,  it  is  essen- 
tially a  passageway  and  must  be  at  least  36  in 
(915  mm)  wide. 

(2)  Space  Requirements  for  Use  of  Walking 
Aids.  Although  people  who  use  walking  aids 
can  maneuver  through  clear  width  openings  of 
32  in  (815  mm),  they  need  36  In  (915  mm) 
wide  passageways  and  walks  for  comfortable 
gaits.  Crutch  tips,  often  extending  down  at  a 
wide  angle,  arc  a  hazard  in  narrow  passage- 
ways where  they  might  not  be  seen  by  other 
pedestrians.  Thus,  the  36  in  (915  mm)  width 
provides  a  safety  aUowance  both  for  the  dis- 
abled person  and  for  others. 

(3)  Space  Requirements  for  Passing. 
Able-bodied  people  In  winter  clothing,  walking 
straight  ahead  with  arms  swinging,  i^eed  32  in 
(815  mm)  of  width.  whk:h  Includes  2  in  (50 


60 


ng.Al 

Minimum  Passage  Width  for  One  Wheelchair 

and  One  Ambulatory  Person 


nmii  on  either  side  for  sway,  and  another  1  in 
(25  mm)  tolerance  on  either  side  for  clearing 
nearby  objects  or  other  pedestrians.  Almost 
all  wheelchair  users  and  those  who  use  walk- 
ing aids  can  also  manage  within  this  32  in 
(815  mm)  width  for  short  distances.  Thus, 
two  streams  of  traffic  can  pass  in  64  in  (1625 
mm)  in  a  comfortable  flow.  Sixty  Inches  (1525 
mm)  provide  a  minimum  width  for  a  somewhat 
more  restricted  flow.  If  the  clear  width  is  less 
than  60  in  (1525  mm),  two  wheelchair  users 
will  not  be  able  to  pass  but  will  have  to  seek  a 
wider  place  for  passing.  Forty-eight  Inches 
(1220  mm)  is  the  minimum  width  needed  for 
an  ambulatory  person  to  pass  a  nonambula- 
tory or  semiambulatory  person.  Within  this 
48  in  (1220  mm)  width,  the  ambulatory  per- 
son will  have  to  twist  to  pass  a  wheelchair 
user,  a  person  with  a  service  animal  or  a  semi- 
ambulatory person.  There  will  be  little  leeway 
for  swaying  or  missteps  (see  Fig.  Al). 

A4.2.3  Wheelchair  Turning  Space.  These 
guidelines  specify  a  minimum  space  of  60  In 
(1525  mm)  diameter  for  a  pivoting  .180-degree 
turn  of  a  wheelchair.  This  space  Is  usually  sat- 
isfactory for  turning  around,  but  many  people 
will  not  be  able  to  turn  without  repeated  tries 
and  bumping  into  surrounding  objects.  The 
space  shown  In  Fig.  A2  will  allow  most  wheel- 
chair users  to  complete  U-tums  without 
dilTlcully. 
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78  mm 


Fig.  A2 
Space  Needed  for  Smooth  OTum  In  a  WheekAair 


A4.2.4  Clear  Floor  or  Ground  Space  for 
Wheelchairs.  The  wheelchair  and  user 
shown  In  Fig.  A3  represent  typical  dlmeiislons 
for  a  large  adult  male.  The  space  require- 
ments in  this  guideline  are  based  upon 
maneuvering  clearances  that  will  accommo- 
date most  wheelchairs.  Fig.  A3  provides  a 
uniform  reference  for  design  not  covered  by 
this  standard. 

A4.2.5  8LA4^.6  Reach,  Reach  ranges  for 
persons  seated  tn  whe^chairs  way  be  further 
clarified  by  Fig.  A3(a).  These  drawings  appnx- 
imate  in  the  plan  view  fri^amiatton  shown  in 
Fig.  4.  5,  and  6  in  other  views. 
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rSOTE:  Footrests  may  extend  further  for  vet>  large  people 


Fig.  A3 
Dimensions  of  Adult- Sized  Wheelchairs 
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A4.3  AcceMlble  Route 


A4.3  Accessible  Route. 

A4.3.1  General. 

(1)  Travsl  Distances.  Many  disabled  people 
can  move  at  only  vciy  slow  speeds;  for  many. 
traveling  200  ft  (61  m)  could  take  about  2  min- 
utes. This  assumes  a  rate  of  about  1 .5  ft/s 
(455  mm/s)  on  level  ground.  It  also  assumes 
that  the  traveler  would  move  continuously. 
However,  on  trips  over  100  ft  (30  m).  disabled 
people  arc  apt  to  rest  frequently,  which  sub- 
stantially Increases  their  trip  times.  Resting 
periods  of  2  mmutes  for  every  100  ft  (30  m) 
can  be  used  to  estimate  travel  times  for  people 
with  severely  limited  stamina.  In  inclement 
weather,  slow  progress  and  resting  can  greatly 
liKrease  a  disabled  person's  exposure  to  the  el- 
ements. 

(2)  Sites.  Level.  Indirect  routes  or  those  with 
running  slopes  lower  than  1:20  can  sometimes 
provide  more  convenience  than  direct  routes 
with  maximum  allowable  slopes  or  with  ramps. 

A4.3.10  Egress.  In  buUdlngs  where  people 
with  disabiltHes  are  regularly  employed  or  are 
residents,  an  emergency  management  plan  for 
their  evacuation  also  plays  an  essenual  role  in 
fire  safety. 

A4.4  Protruding  ObJecU. 

A4.4.1  General.  Service  antmals  are  trained 
to  recognize  and  avoid  hazards.  However, 
most  people  with  severe  impairments  of  vision 
use  the  long  cane  as  an  aid  to  mobility.  The 
two  principal  cane  techniques  are  the  touch 
technique,  where  the  cane  arcs  from  side  to 
side  and  touches  points  outside  both  shoul- 
ders; and  the  diagonal  technique,  where  the 
cane  Is  held  in  a.stdtionary  position  diagonally 
~acros»^the  body  with  the  cane  tip  touching  or 
Just  above  the  ground  at  a  point  outside  one 
shoulder  and  the  handle  or  grip  extending  to  a 
point  outside  the  other  shoulder.  The  touch 
technique  is  used  prtmarlly  in  uncontrolled 
areas,  while  the  diagonal  technique  is  used  pri- 
marily In  certain  limited.  controUed.  and 
famnii»r  environments.  Cane  users  are  often 
trained  to  use  both  techniques. 

Potential  hazardous  objects  are  noticed  only  if 
they  fan  within  the  detection  range  of  canes 
(see  Fig.  A4).  Visually  impaired  people  walk- 
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F1g.A4 
Cane  Technique 


ing  toward  an  object  can  detect  an  overhang  if 
Its  lowest  surface  is  not  higher  than  27  in  (685 
mm).  When  walking  alongside  projecting  ob- 
jects, they  carmot  detect  overhangs.  Since 
proper  cane  and  service  antmal  techniques 
keep  people  away  from  the  edge  of  a  path  or 
from  walks,  a  slight  overhang  of  no  more  than 
4  In  ( 100  mm)  is  not  hazardous. 
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A4.5  Ground  and  Floor  Surfaces 


A4.5  Ground  and  Floor  Surfaces. 

A4.5.1  General.  Ambulant  and  semlaiz^ul- 
ant  people  who  hax-e  difficulty  maintaining 
balance  and  those  with  restricted  gaUs  are  par- 
ticularly sensitive  to  slipping  and  tripping 
hazards.  For  such  people,  a  stable  and  regu- 
lar surface  is  necessary  for  safe  walking, 
particularly  on  stairs.  Wheelchairs  can  be  pro- 
pelled most  easily  on  surfaces  that  are  hard, 
stable,  and  regular.  Soft,  loose  surfaces  such 
as  shag  carpet,  loose  sand,  and  wet  clay,  and 
Irregular  surfaces,  such  as  cobblestones,  can 
slgnlftcantly  impede  wlieelchalr  movement. 

Slip  resistance  Is  based  on  the  frictkmal  force 
necessary  to  keep  a  shoe  heel  or  crutch  tip 
from  slipping  on  a  walking  surface  under  the 
conditions  of  use  likely  to  be  found  on  the  sur- 
face. Although  it  Is  known  that  the  static 
coefllcient  of  friction  is  the  basis  of  slip  resis- 
tance, there  Is  not  as  yet  a  generally  accepted 
method  to  evaluate  the  slip  resistance  of  walk- 
ing surfaces. 

Cross  slop>es  on  walks  and  ground  or  floor  sur- 
faces can  cause  considerable  dUTlculty  In 
propelling  a  wheek;halr  in  a  straight  line. 

A4.5.3  Carpet.  Much  more  needs  to  be  done 
in  developing  both  quantitative  and  qualitative 
criteria  for  carpeting.  However,  certain  func- 
tional characteristics  are  well  estaWtehed. 
When  both  carpel  and  padding  are  used,  it  is 
desirable  to  have  minimum  movement  (prefera- 
bly none)  between  the  floor  and  the  pad  and 
the  pad  and  the  carpel  which  would  allow  the 
carpet  to  hump  or  warp.  In  heavily  trafficked 
areas,  a  thick,  soft  (plush)  pad  or  cu^ilon.  par- 
ticularly In  combination  with  long  carpet  pile, 
makes  it  dimcult  for  individuals  in  wheel- 
chairs and  those  with  other  ambulatory 
disabilities  to  get  about.  This  should  not  pre- 
clude their  use  In  specific  areas  where  traffic 
is  light.  Firm  carpeting  can  be  achieved 
through  proper  selection  and  combination  of 
pad  and  carpet  sometimes  with  the  elimina- 
tion of  the  pad  or  cushion,  and  with  proper 
Installation. 

A4.6  Parking  and  Passenger  Loading 
Zones. 

A4.6.3  Parking  Spaces.  High-top  vans, 
which  disabled  people  or  transp>ortatlon  ser- 


vices often  use.  require  higher  clearances  in 
parking  garages  than  automobiles.   When  op- 
tional  van  spaces  are  provided.  wUhtn  a 
garage,  only  the  spaces  themsetues  and  a  oehi- 
de  route  to  them  require  the  spectfied 
clearances. 

A4.6.4  Signage.  Signs  designating  parking 
places  for  disabled  people  can  t>e  seen  from  a 
driver's  seat  if  the  signs  are  mounted  high 
enough  above  the  ground  and  located  at  the 
fhxU  of  a  parking  space. 

A4.8  Ramps. 

A4.8.1  General.  Ramps  are  essential  for 
wheelchair  users  If  elevators  or  Wis  are  not 
avallal^  to  connect  different  levels.  However, 
some  people  who  ase  walking  aids  have  dl£D- 
culty  with  ramps  and  prefer  stairs. 

A4.8.2  Slope  and  Rise.  The  ability  to  man- 
age an  incline  is  related  to  both  Its  slope  and 
its  length.  Wheelchair  users  wtth  disabilities 
affecting  arms  or  with  low  stamina  have  seri- 
ous difficulty  using  inclines.  Most  ambulalon? 
people  and  most  people  who  use  wheelchairs 
can  manage  a  slope  of  1:16.  Many  people  can- 
not manage  a  slope  of  1: 12  for  30  ft  (9  m). 
Many  people  who  have  difficulty  negotiating 
very  long  ramps  at  relatively  shalk)w  slopes 
can  manage  very  short  ramps  at  steeper 
slopes. 

A4.8.5  Handrails.  The  requirements  for 
statr  and  ramp  handrails  tn  this  standard  are 
for  adults.  When  children  are  principal  users 
in  a  building  or  facility,  a  second  set  of  hand- 
rails at  an  appropriate  height  can  assist  them 
and  aid  In  preventing  accidents. 

A4.10  Elevators. 

A4.10.6  Door  ProtectiTe  and  Reopening 
Device.    The  required  door  reopening  device 
would  hold  the  door  open  for  20  secotuis  if  the 
doorway  remains  obstructed.  After  20  sec- 
onds, the  door  may  begin  to  close.  However,  if 
designed  in  accordance  with  ANSl/ASME 
A17. 1-1984.  the  door  closing  movement  could 
sUD  be  stopped  if  a  person  or  object  exerts  suf- 
ficient force  at  any  point  on  the  door  edge. 
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A4. 10.7  Door  and  Signal  Timing  for  Hall 
Calls.    This  paragraph  allows  variation  in  the 
location  of  call  buttons.  advaiKt  time  for  warn- 
ing signals,  and  the  door-holding  period  used 
to  meet  the  time  requirement 

A4.10.12  Car  Controls.  Industry-wide 
standardization  of  elevator  control  panel  de- 
sign would  make  all  elevators  significantly 
more  convenient  for  use  by  people  with  severe 
visual  Impairments. 

In  many  cases.  It  will  be  possible  to  locate  the 
highest  control  on  elevator  panels  within  48  in 
(1220  mm)  from  the  fioor. 

A4. 10. 13  Car  Position  Indicators.  A  spe- 
cial button  may  be  provided  that  would 
activate  the  audible  signal  within  the  given  ele- 
vator only  for  the  desired  trip,  rather  than 
maintaining  the  audible  signal  in  constant  op- 
eration, 

A4.10.14  Emergency  Communications. 

A  device  that  requires  no  handset  is  easier  to 
use  by  people  who  have  dllTiculty  reaching. 

A4.11  Platform  Lifts. 

Platform  lifts  Include  porch  lifts  and  other  de- 
vices used  for  short-distance,  vertical 
transportation  of  people  in  wheelchairs.  At 
the  present  time,  generally  recognized  safety 
standards  for  such  lifts  have  not  been  devel- 
oped. Care  should  be  taken  in  selecting  and 
installing  lifts  to  ensure  that  they  are  free  from 
hazards  to  users  or  to  other  individuals  who 
may  be  in  the  vicinity  where  they  are  being  op- 
erated. 

A4. 13  Doors. 

A4. 13.8  Thresholds  at  Doorways.  Thresh 
olds  and  surface  height  changes  In  doorways 
are  partk:ularly  Inconvenient  for  wheelchair 
users  who  also  have  low  stamina  or  restric- 
tions m  arm  movement  because  complex 
maneuvering  Is  required  to  get  over  the  level 
change  while  operating  the  door. 

A4. 13.9  Door  Hardware.  Some  disabled 
persons  must  push  against  a  door  with  their 
chair  or  walker  to  open  it.  Applied  klckplates 
on  doors  with  closers  can  reduce  required 
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maintenance  by  withstanding  abuse  firom 
wheelchairs  and  canes.  To  be  effective,  they 
should  cover  the  door  width,  less  approxi- 
mately 2  in  (51  mm),  up  to  a  height  of  16  in 
(405  mm)  from  Its  bottom  edge  and  be  cen- 
tered across  the  top. 

A4. 13. 10  Door  Closers.  Closers  with  de- 
layed action  features  give  a  person  more  ttne 
to  maneuver  through  doorways.  They  are  par- 
ticularly useful  on  frequently  used  interior 
doors  such  as  entrances  to  toilet  rooms. 

A4. 13. 1 1  Door  Opening  Force.  Although 
most  people  with  disabilities  can  exert  at  least 
5  Ibf  (22. 2N).  both  pushing  and  pulling  from  a 
stationary  position,  a  few  people  with  severe 
disabilities  cannot  exert  even  3  Ibf  (13.3N).  Al- 
though some  people  cannot  manage  the 
allowable  forces  In  this  guideline  and  many 
others  have  dilficulty.  door  closers  must  have 
certain  minimum  closing  forces  to  close  doors 
sallsfactorlly.  Forces  for  pushing  or  pulling 
doors  open  are  measured  with  a  push-pull 
scale  under  the  following  conditions: 

(1)  Hinged  doors:  Force  applied 
perpendicular  to  the  door  at  the  door  opener 
or  30  in  (760  mm)  from  the  hinged  side,  which- 
ever is  farther  from  the  hinge. 

(2)  Sliding  or  folding  doors:  Force  applied 
parallel  to  the  door  at  the  door  pull  or  latch. 

(3)  AppUcation  of  force:  Apply  force  gradually 
so  that  the  applied  force  does  not  exceed  the 
resistance  of  the  door. 

In  high-rise  buildings,  air-pressure 
differentials  may  require  a  modiffcatlon  of  this 
specification  In  order  to  meet  the  functional 
intent. 

A4.13. 12  Automatic  Doors  and  Power- 
Assisted  Doors.  Sliding  automatic  doors  do 
not  need  guard  rails  and  are  more  convenient 
for  wheelchair  users  and  visually  impaired  peo- 
ple to  use.  If  slowly  opening  automatic  doors 
can  be  reactuated  before  their  closing  cycle  Is 
completed.  the>'  will  be  more  convenient  In 
busy  doorways. 
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A4.15  Drinking  Fountains  and  Water  Coolers 


A4.1ff  Drinking  FounUdna  and 
Water  Coolers.       -•- 1    - 

A4.15.2  Drmktng  fountains  wUh  tivo  spouts 
can  assist  both  handicapped  peop^  and  those 
people  whojind  U  d^lcult  to  bend  over. 

A4. 1 6  Water  Closets. 

A4.16.3  Height  Preferences  for  toUet  seat 
heights  vary  considerably  among  disabled  peo- 


ple. Higher  seat  heights  may  be  an  advantage 
to  some  ambulatoty  disabled  people  but  a  dis- 
advantage for  wheekhair  users  and  others. 
Toilet  seats  18  in  (455  mm)  hl^  seem  to  be  a 
reasonable  compromise.  Thk:k  seats  and  filler 
rings  are  available  to  adapt  standard  fixtures 
to  these  requirements.  . 

A4.16.4  Grab  Bars.  Fig.  A5(a)  arid  (b)  show 
the  diagonal  and  side  approaches  most  com- 
monly used  to  transfer  from  a  wheelchair  to  a 


1    18-30    .  tft^i 


Taltes  transfer  posltioa  swings       Removes  armrest,  transfers.  Moves  wheelchair  out  of  the         Positions  on  tottet.  releases 


footrest  out  of  the  way,  sets 
brakes. 


way,  changes  position  (some       brake. 
people  fold  chair  or  p>lvot  it 
90*  to  the  toilet). 


(») 
Diagonal  Approach 
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Takes  transfer  poskioa  removes 
armrest,  sets  brakes. 


Transfers. 

(b) 
SMe  Approach 

Hg.A5 
Wheekiiair  iFansfers 


Positions  on  toilet 
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water  closet  Some  whceUiair  usera  can  trans^ 
fer  from  the  fjront  of  Ihe  taifel  wkfle  otbets  uae 
a  90-degree  approafdL  Moet  pcopk  who  nse 
the  two  addltionai  ap^nachta  can  alao  use  ei- 
ther the  diagonal  approach  or  the  side 
approach. 

A4.16.0Fhub  Controls.  Flush  valves  and 
related  plumUng  can  be  located  behind  valb 
or  to  the  side  of  ihe  toilet,  era  totld  seal  lid 
can  be  provided  tf  plumbmg  ftttmgs  are  di- 
rectly behind  the  toilet  seat  Such  designs 
reduce  the  chance  of  mjury  and  imbalance 
caused  by  leaning  back  against  the  fittings. 
Flush  controls  for  tank-type  toilets  have  a 
standardized  mounting  location  on  the  left 
side  of  the  tank  tfaclng  the  tank).  Tanks  can 
be  obtained  by  spedal  order  with  controls 
mounted  on  the  right  side.  If  administrative 
authorities  require  Qu«h  controls  for  flush 
valves  to  be  located  tn  a  position  that  cmflicts 
with  the  kxatlon  of  the  rear  grab  bar.  then 
that  bar  may  be  sfHi  or  shifted  toward  the 
wide  side  of  the  toilet  area. 

A4.17ToUet8un«. 

A4. 17.5  Doon.  To  make  it  easier  for  wheel- 
chair users  to  dasc  todet  staB  doors,  doors 
can  be  provided  with  closers,  spring  htngcs.  or 
a  pull  bar  mounted  on  the  inside  surface  of 
the  door  near  the  hinge  side. 

A4.19  Lavatories  and  Mirrors. 

A4. 10.6  MixTOrs.  If  mirrors  are  to  be  used 

by  both  ambulatory  people  and  wheelchair 
users,  then  they  must  be  at  least  74  in  tl880 
mm)  high  at  their  topaMSt  edge.  A  Ungle  hiH 
length  mirror  can  accommodate  all  people,  in- 
cluding cluldren. 

A4.21  Shower  Stalls. 

A4.21.  1  GeneraL  Shower  stalls  that  are  36 
tn  by  36  in  (915  mm  by  915  mn^vuKle  prwlde 
additional  safety  to  people  who  have  difficulty 
maintaining  balance  because  aU  grab  bars  and 
walls  are  wtthln  easy  reach.  Seated  people 
use  the  walls  of  36  in  by  36  in  (915  mm  by 
915  mm)  showers  for  back  support.  Shower 
stalls  that  are  60  tn  (1525  mm)  wide  and  have 
no  curb  may  increase  usability  of  a  bathroom 


by  wheelchair  users  because  the  showv  srea 
provides  additional  maneuvering  space. 

A4.23  Bathroonw.  BatUng^ 
Facilities.  aiHl  OliowwRooma. 

A4.23.9  Medicine  Cabinets.  Other  alterna- 
tives for  storing  medical  and  personal  care 
Items  are  very  useful  to  disabled  people. 
Shelves,  drawers,  and  Ooonnounted  cabinets 
can  be  provided  within  the  reach  ranges  rfdls- 
abled  people. 

A4.26  Handrails.  Grab  Bars,  and  Tub 
and  Shower  Seats. 

A4.26.1  General.  Many  disabled  people  rety 
heavily  upon  grab  bars  and  handrails  to  main- 
tain balance  and  prevent  serious  falls.  Many 
people  brace  their  forearms  between  supports 
and  walls  to  give  them  more  leverage  and  sta- 
bility in  maintaining  ba^etnce  or  for  lifting.  The 
grab  bar  clearance  of  1-1/2  In  (38  mm)  re- 
.  quired  in  this  guidettve  Is  a  safety  clearance  te 
prevent  Injuries  from  arms. slipping  through 
the  opening.  It  also  provides  adequate  grip- 
ping room. 

A4.26.2  Size  and  Spacing  of  Grab  Ban 
and  Handrails.  This  speciflcation  allows  for 
alternate  shapes  of  handrails  as  long  as  they 
allow  an  opposing  grip  similar  to  that  provided 
by  a  circular  section  of  1-1/4  into  1-1/2  In 
(32  mm  to  38  mm). 

A4.27  Controls  and  Operating  Mech- 
anisms. 

A4. 27. 3 Height.  Fig.  A6  further  gbjstraies 
mandatory  and  adoisary  control  mounting 
height  provisiansScM  triced  equipment  A/bte 
distinction  between btMlt-tn  equipment  (consid- 
ered real  property)  and  movable  equipment 
(considered  chattel  and  not  covered  by  the  Ar- 
chitectural Barriers  Act  qf  1968). 

A4.28  Alarms. 

A4.28.2  Audible  Alarms.  Audible  emer- 
gency signals  must  have  an  Intensity  and 
firequcpcy  tkak  can  attract  the  attention  of  Indi- 
viduals who  have  partial  hearing  loss.  People 
over  60  years  of  age  generally  have  dlfllculty 
perceiving  frequencies  higher  than  10,000  Hz, 
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A4.28  Alarms 


nquind 
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required 
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vending 


c  D  D  a  n 


a 


(a) 
ForwArd  Reach  Feasible 


(b) 
Side  Reach  Possible 


Rg.A6 
Control  Reach  Umltations 


A4.28.3  Visual  Alarms.  The  specificaUons 
in  this  section  do  not  preclude  the  use  of 
zoned  or  coded  alarm  systems. 

A4.28.4  Auxiliary  Alarms.  Locating  visual 
emergency  alarms  In  rooms  where  deaf  individ- 
uals may  work  or  reside  alone  can  ensure  that 
they  will  always  be  warned  when  an  emer- 
gency alarm  is  activated.  To  be  effective,  such 
devices  must  be  located  and  oriented  so  that 
they  will  spread  signals  and  reflections 
throughout  a  space  or  raise  the  overall  light 
level  sharply. 

A4.29  Detectable  Warnings. 

A4.29.3  Detectable  Warnings  on  Doors 
to  Hazardous  Areas.  Tactile  signals  for 
hand  reception  are  useful  If  it  is  certain  that 
the  signals  wHl  be  touched. 

A4.29. 7  Standardization.  Too  many  tac- 
tile warnings  or  lack  of  standardization 
weakens  their  usefulness.  Tactile  signals  C£m 
also  be  visual  signals  to  senAce  animals,  since 
animals  can  be  trained  to  respond  to  a  large 
variety  of  visual  cues. 


A4.30  Signage. 

A4,30.1  General.  In  building  complexes 
where  finding  locations  independently  on  a 
routine  basis  may  be  a  necessity  (for  example. 
college  campuses),  tactile  maps  or  prerecorded 
instructions  can  be  very  helpful  to  visually  im- 
paired people.  Several  maps  and  auditory 
Instructions  have  been  developed  and  tested 
for  specific  applications.  The  t>'pe  of  map  or 
instructions  used  must  be  based  on  the  infor- 
mation to  be  communicated,  which  depends 
highly  on  the  type  of  buildings  or  users. 

Landmarks  that  can  easily  be  distinguished  b>' 
visually  impaired  Indivldueils  are  useful  as  ori- 
entation cues. 

Such  cues  Include  changes  in  lllumlnaUon 
level,  bright  colors,  unique  patterns,  wall  mu- 
rals, location  of  special  equipment  or  other 
architectural  features  (for  example,  an  exterior 
view). 

Many  people  with  disabilities  have  limitations 
in  movement  of  their  heads  and  reduced  pe- 
ripheral vision. 
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A4.30  Signage 


Thus,  signage  positioned  perpendicular  to  the 
path  of  travel  Is  easiest  for  them  to  noUce. 
People  can  generally  distinguish  signage 
within  an  angle  of  30  degrees  to  either  side  of 
the  centerllnes  of  their  faces  without  moving 
their  head. 

A4.30.a  Character  Proportion.  The  legi- 
bility of  printed  characters  is  a  function  of  the 
viewing  distaiKe.  character  height  the  ratio  of 
the  stroke  width  to  the  height  of  the  character, 
the  contrast  of  color  between  character  and 
background,  and  print  font  The  size  of  charac- 
ters must  be  based  upon  the  Intended  viewing 
distance.  A  severely  nearsighted  person  may 
have  to  be  much  closer  to  sec  a  character  of  a 
given  size  accurately  than  a  person  with  nor- 
mal visual  acuity. 


A.4.30.4  Raised  and  Brailled  Charac- 
ters and  Pictorial  Symbol  Signs 
CPictogrcuns).  The  standard  dimensions  Jar  lit- 
erajy  Braille  are  asJoUows: 


Dot  diameter 

.059  in. 

Inter  dot  spacing 

.090  in. 

Horizontal  separation 

between  cells 

.241  in. 

Vertlccd  separation 

between  cells 

.395  in 

Raised  borders  around  raised  characters  may 
make  them  confusing  to  read  unless  the  bor- 
der Is  set  far  away  from  the  characters. 
Accessible  signage  with  descriptive  materials 
about  public  buildings,  monuments,  and  ob- 
jects of  cultural  Interest  may  not  provide 
sufficiently  detailed  and  meaningful  informa- 
tion. Interpretive  guides,  audio  tape  devtees.  or 
other  methods  may  be  more  effective  in  pre- 
senting such  Information. 

A4.30.5  Finish  and  Contrast.  The  greatest 
readability  Is  usually  achieved  through  the  use 
of  light-colored  characters  or  symbols  on  a 
dark  background. 

A4.31  Telephones. 

A4.31.3  Mounting  Height.  In  k)callUes 
where  the  dial-tone  first  system  is  in  opera- 
tion, calls  can  be  placed  at  a  coin  telephone 
through  the  operator  without  inserting  coins. 
The  operator  button  is  located  at  a  height  of 
46  in  (1170  mm)  If  the  coin  slot  of  the  tele- 
phone is  at  54  in  (1370  mm). 

A  generally  available  public  telephone  with  a 
coin  slot  mounted  lower  on  the  equipment 
would  allow  universal  installation  of  tele- 
phones at  a  height  of  48  In  (1220  mm)  or  less 
to  all  operable  parts. 

A4.31.5  Equipment  for  Hearing 
Impaired  People.  Other  aids  for  people  with 
hearing  impairments  are  telephones,  tele- 
printer, and  other  telephonic  devices  that  can 
t>e  used  to  transmit  printed  messages  through 
telephone  lines  to  a  TDD. 


A4.33  Assembly  Areas 


A4.32  Seating.  Tables,  and  Work 
Surfaces. 

A4.32.4  Height  of  WoriL  Sur&ces.  Differ- 
ent types  of  work  require  different  work 
surface  heights  for  comfort  and  optimal  perfor- 
mance. Light  detailed  work  such  as  wrtting 
requires  a  work  surface  close  to  elbow  height 
for  a  standing  person.  Heavy  manual  work 
such  as  rolling  dough  requires  a  work  surface 
height  about  10  in  (255  mm)  below  elbow 
height  for  a  standing  person.  The  principle  of 
a  high  work  surface  height  for  light  detailed 
work  and  a  low  work  surface  for  heavy  manual 
work  also  applies  for  seated  persons:  however, 
the  limiting  condition  for  seated  manual  work 
is  clearance  under  the  work  surface. 

Table  Al  shows  convenient  work  surface 
heights  for  seated  persons.  The  great  variety 
of  heights  for  comfort  and  optimal  perfor- 
mance indicates  a  need  for  alternatives  or  a 
compromise  In  height  if  people  who  stand  and 
people  who  sit  will  be  using  the  same  counter 
area. 

A4.33  Assembly  Areas. 

A4.33.2  Size  of  Wheelchair  Locations. 

Spaces  large  enough  for  two  wheelchairs  allow 
people  who  are  coming  to  a  performance  to- 
gether to  sit  together. 

A4.33.3  Placement  of  Wheelchair 
Locations.  The  location  of  wheekhalr  areas 
can  be  planned  so  that  a  variety  of  positions 
within  the  seating  area  are  provided.  This  will 
allow  choice  in  viewing  and  price  categories. 

A4.33.6  Placement  of  Listening 
Systems.  A  distance  of  50  fl  ( 1 5  m)  allows  a 
person  to  distinguish  performers'  facial 
expressions. 

A4.33.7  Tjrpes  of  Listening  Systems.  A 

listening  system  that  can  be  used  from  any 
seat  In  a  seating  area  is  the  most  flexible  way 
to  meet  this  specification.  Earphone  Jacks 
with  variable  volume  controls  can  benefit  only 
people  who  have  slight  hearing  losses  and  do 
not  help  people  with  hearing  aids.  At  the  pres- 
ent time,  audio  loops  are  the  most  feasible 
type  of  listening  system  for  people  who  use 
hearing  aids,  but  people  without  hearlrig  aids 


Table  Al 

Convenient  Heights  of 

Work  Surfaces  for  Seated  People* 


Short 

Tan 

Women 

Men 

Conditions  of  Use 

In 

nun 

In 

nun 

Seated  In  a  wheelchair. 

Manual  work- 

Desk  or  removable 

armrests 

26 

660 

30 

760 

Fixed,  full-size  armrests'' 

32' 

815 

32' 

815 

Ught  detailed  work: 

Desk  or  removable 

armrests 

29 

735 

34 

865 

Fixed,  full -size  armrests 

32' 

815 

34 

865 

Seated  In  a  16- In  (405-mm) 

High  chair 

Manual  work 

26 

660 

27 

685 

Ught  detailed  work 

28 

710 

31 

785 

"All  dimensions  are  based  on  a  work-surface  thick- 
ness ofl  - 1  /2  In  (38  mm)  and  a  clearance  of  1  - 1  /2  In 
(38  mm)  between  legs  and  the  underside  of  a  work 
surface 

'*rhls  type  of  wheelchair  arm  does  not  Interfere  with 
the  positioning  of  a  wheelchair  under  a  work  surface. 

This  dimension  Is  limited  by  the  height  of  the  arm- 
rests: a  tower  height  would  be  preferable.  Some 
people  In  this  group  prefer  lower  work  surfaces, 
which  require  poslUonlng  the  wheelchair  back  from 
the  edge  of  the  counter. 

or  those  with  hearmg  aids  not  equipped  with 
inductive  pickups  cannot  use  them.  Loops 
can  be  portable  and  moved  to  various  loca- 
tions within  a  room.  Moreover,  for  little  cost 
they  can  serve  a  large  area  within  a  seating 
area.  Radio  frequency  systems  can  be  ex- 
tremely effective  and  inexpensive.  People 
without  hearing  aids  can  use  them,  but  people 
with  hearing  aids  need  custom-designed  equip- 
ment to  use  them  as  they  are  presently 
designed,  ff  hearing  aids  had  a  Jack  to  allow  a 
by-pass  of  microphones,  then  radio  fi-equency 
systems  would  be  suitable  for  people  with  arid 
without  hearing  aids.  Some  listening  systems 
may  be  subject  to  interference  from  other 
equipment  and  feedback  from  hearing  aids  of 
people  who  are  using  the  systems.  Such  Inter- 
ference can  be  controlled  by  careful 
engineering  design  that  anticipates  feedback 
and  sources  of  interference  in  the  surrounding 
area. 
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ENVtRONMENTAL  PROTECTION 
AGENCY 

[OI»"n*-63184;  Fm.  M73-71 

Premanufacturt  Noticet;  Monthly 
Status  Report  for  AUGUST  1990 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMAHY:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
AUGUST  1990. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  In 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  pjn.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

AOOflCSSES:  Written  comments, 
identified  with  the  document  control 
number  "(OPTS-63134)"  and  the  specific 
PMN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790).  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Rm  L-lOO, 
Washington.  DC  20460,  (202)  382-3532. 


ran  nmnmm  mtohmation  contact: 
Michael  M.  Stahl  Director. 
Envtroomental  Anistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
EB-44,  401  M  St.,  SW.,  Washington,  DC 
20460  (202)  382-3725. 
•UVPLEMCNTARV  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C  2504)),  will  idenbfy;  (a)  PMNs 
received  during  AUGUST;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  AUGUST:  (c)  PMNs 
for  which  the  notice  review  period  has 
ended  during  AUGUST:  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  AUGUST;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended  Therefore,  the 
AUGUST  1990  PMN  Status  Report  Is 
being  published 


Dated:  January  14,  1991. 
Bttivtm  Hmyibarg-fUnn, 
Acting  Direcior.  information  Sta.nagaaent 
Division,  Office  of  Toxic  Substancet. 

Premanufacture  Notice  Monthly  Status 
Report  for  AUGUST  1990. 

I.    176  FVemanufa<-ture  notices  and  eie«fti«« 
rcquesu  received  during  the  month: 


PMN  No. 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

Y 

Y 

Y 

Y 

Y 

Y 


90-1752 

90-1756 

90-1760 

90-1764 

90-1768 

90-1772 

90-1776 

90-1780 

90-1794 

90-1788 

90-1792 

90-1796 

90-1800 

90-1804 

90-1808 

90-1812 

90-1816 

90-1820 

90-1824 

90-1828 

90-1832 

90-1836 

90-1640 

90-1844 

90-1848 

90-1855 

90-1859 

90-1863 

90-1M7 

90-1S71 

90-1875 

90-1879 

90-1863 

90-1887 

90-1891 

90-1695 

90-1899 

90-1903 

90-0259 

90-0263 

90-0287 

90-0271 

90-0275 

90-0279 


90-1753 
90-1757 
90-1761 
90-1765 
90-1769 
90-1773 
90-1777 
90-1781 
90-1785 
90-1789 
90-1793 
90-1797 
90-1801 
90-1805 
90-1809 
90-1813 
90-1817 
90-1821 
90-1825 
90-1829 
90-18.13 
90-1837 
90-1841 
90-1845 
90-1849 
90-1856 
90-1860 
90-1864 
•0-1868 
90-1872 
90-1876 
90-1880 
•0-1864 
00-1888 
90-1892 
90-1896 
90-1900 
90-1909 
90-0260 
90-0264 
90-0268 
90-0272 
90-0276 
90-0280  Y 


90-1754 
90-1758 
90-1762 
90-1766 
90-1770 
90-1774 
90-1778 
90-1782 
90-1786 
90-1790 
90-1794 
90-1798 
90-1802 
90-1806 
90-1810 
90-1814 
90-iai8 
90-1822 
90-1826 
90-1830 
90-1834 
90-1838 
90-1642 
90-1846 
90-1853 
90-1857 

90-isei 

90-1865 
90-1869 
90-1873 
90-1877 
90-1881 
90-1885 
90-1889 
90-1893 
90-1897 
90-1901 
90-1918 
90-0261 
90-0265 
90-0269 
90-0273 
90-0277 


•0-1755 
S0-17SS 
90-1783 
0O-17«7 
90-1771 
90-1775 
80-1 77» 
•0-1783 
90-1787 
•0-1791 
00-1795 
•0-1799 
90-1803 
•0-1807 

•0-ini 

•0-1815 
90-1119 
90-1C3 
0O-1827 
90-1831 
90-1 89S 
90-1839 
90-1843 
•0-1847 
90-1854 
90-1858 
90-1862 
90-1866 
•0-1870 
90-1874 
90-1878 
80-1882 
•0-1886 
gO-18B0 
90-1804 
00-1888 
•0-1902 
90-1982 
90-0262 
90-0286 
90-0270 
00-0274 
•0-0278 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


90-0281  Y  80-0282 


II.  249  Premanufacture  notice*  received 
previously  tnd  still  under  review  at  tike  tad  W 
the  month: 


PMN  No. 


84-0660 
86-1607 
87-0723 
87-1881 
88-0319 
86-0515 
88-0918 
88-1211 
88-1568 
88-1621 
86-1632 
86-1783 
68-1937 


85-0433 
86-1771 
87-1555 
87-1882 
88-0320 
88-0576 
86-1020 
88-1212 
86-1618 
88-1622 
88-1690 
88-1807 
88-1938 


85-0619 
87-0105 
87-1760 
88-0083 
86-0353 
88-0636 
88-1021 
86-1473 
86-1619 
86-1630 
86-1761 
86-1809 
66-1960 


P  86-1602 
P  87-0823 
P  8^-1872 
P  88-0217 
P  88-0100 
P  88-08M 
P  86-1096 
P  88-1887 

paa-ttat 

F  88-Mn 

P  88-1783 

p  8»>«n 

P  88-1982 


86-1984 
86-2000 
88-2177 
86-2188 
86-2213 
88-2231 
88-2473 
88-2530 
89-0091 
89-0292 
80-0386 
88-0889 
80-0867 
89-0957 
89-0977 
89-1010 
89-1125 
90-0013 
90-0187 
90-0231 
90-0360 
90-0319 
90-0335 
90-0372 
90-0405 
90-0456 
90-0550 
90-0564 
90-0594 
90-0657 
90-0707 
90-1311 
90-1321 
P  90-1353 
P  00-1366 
90-1422 
90-1473 
90-1515 
90-1525 
90-1529 
80-1541 
•0-1586 
90-1836 
90-1645 
90-1649 
•0-1687 
90-1722 
90-1727 
90-1731 
90-1751 


86-1985 

88-2001 

86-2179 

88-2196 

86-2228 

86-2236 

86-2464 

86-2568 

89-0225 

89-0321 

89-0387 

89-0721 

89-0670 

89-0958 

89-0978 

89-1036 

89-1146 

90-0142 

90-0211 

90-0237 

90-0261 

90-0321 

90-0347 

90-0383 

90-0406 

90-0480 

90-0558 

90-0578 

90-0603 

90-0667 

90-1280 

90-1318 

90-1322 

90-1357 

90-1364 

90-1454 

90-1511 

90-1518 

90-1526 

90-1530 

90-1555 

90-1592 

90-1642 

90-1646 

90-1650 

90-1718 

90-1723 

90-1728 

90-1732 


86-1995 

88-2100 

86-2180 

86-2210 

88-2229 

86-2237 

88-2518 

89-0089 

89-0254 

89-0326 

89-0536 

89-0764 

89-0924 

89-0959 

89-0970 

89-1056 

90-0002 

90-0158 

90-0220 

90-0248 

90-0262 

90-0331 

90-0360 

90-0384 

90-0440 

90-0489 

90-0559 

90-0581 

90-0008 

00-0668 

90-1285 

90-1319 

90-1337 

90-1358 

90-1393 

90-1464 

90-1513 

90-1517 

90-1527 

90-1531 

90-1556 

90-1624 

90-1643 

90-1647 

90-1677 

90-1720 

90-1725 

90-1729 

90-1745 


86-1999 

88-2160 

86-2181 

86-2212 

88-2230 

88-2460 

88-2529 

89-0090 

89-0279 

89-0385 

89-0539 

89-0775 

89-0942 

89-0963 

89-0980 

89-1104 

90-0009 

90-0159 

90-0226 

90-0249 

90-0263 

00-0333 

90-0364 

90-0404 

90-0441 

90-0512 

90-0560 

00-0564 

90-0643 

90-0669 

00-1308 

90-1320 

90-1338 

90-1364 

90-1413 

90-1472 

00-1514 

90-1518 

90-1528 

90-1535 

•0-1564 

90-1635 

90-1644 

90-1648 

90-1664 

90-1721 

00-1726 

00-1730 

90-1749 


m.  1 19  Premanufacture  notices  and 
exemption  request  {or  wluch  the  notic«  review 
period  has  ended  during  the  month.  (Expiration 
W  the  notice  review  period  does  not  signify  that 
the  chemical  ha«  been  added  to  the  Inventory). 


PMN  No. 

P  85-0718 
P  88-2388 
P  80-0244 
P  90-0314 
P  80-0318 
P  90-0361 
P  90-0617 
P  90-1325 
P  90-1329 
P  80-1333 
P  80-1339 
P  80-1343 
P80-1948 
P  80-1382 
P  80-1388 
P  ■0-U88 
P  80-1373 


86-1303 
89-0336 
90-0245 
90-0315 
00-0340 
90-0481 
00-1271 
00-1326 
90-1330 
90-1334 
90-1340 
90-1344 
90-1349 
90-1354 
00-1360 
90-1385 
90-1374 


86-1691 
89-0918 
90-0274 
90-0316 
90-0350 
90-0528 
90-1823 
90-1327 
90-1331 
90-1335 
90-1341 
90-1346 
90-1350 
90-1355 
90-1361 
90-1371 
90-1377 


68-2275 

90-0212 

90-0313 

90-0317 

90-0359 

90-0616  ' 

90-1324 

90-1328 

90-1332 

90-1336 

90-1342 

90-1347 

90-1351 

00-1356 

90-1362 

90-1372 

00-1378 
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P  90-1379 
P  90-1383 
P  90-1388 
P  90-1994 
P  00-1398 


P  90-1380 
P  gO-1385 
P  00-1390 
P  00-1395 
P  90-1389 


P  90-1381 
P  90-1387 
P  90-1391 
P  90-1396 
P  90-1400 


P  90-1382 
P  90-1388 
P  80-1392 
P  90-1397 
P  90-1401 


P  90-1402 
P  90-1407 
P  •0-1411 
P  90-1417 
P  90-1421 


P  90-1403 
P  90-1406 
P  90-1412 
P  90-1418 
P  90-1423 


P  90-1405 
P  90-1400 
P  90-1415 
P  90-1419 
P  00-1885 


P  00-1406 
P  90-1410 
P  90-1416 
P  90-1420 
Y  90-0250 


Y  90-0251    Y  90-0252    Y  00-0254 

Y  00-0256  Y  90-0257   Y  80-0258 

Y  80-02807  90-0281  Y  00-0282 


•0-0255 
•0-0250 


IV.  71  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  manufacture 


PMNNa 


ktantity/Genenc  Name 


Ditool 


P  81-0637 

P  82-0709 

P  83-1223 
P  64-0103 
P  85-1366 

P  86-0262 
P  86-0355 
P  66-1004 
P  86-1006 
P  86-1083 

P  86-1617 
P  86-1661 
P  87-0324 

P  87-0340 
P  87-1501 
P  87-1502 
P  87-1596 

P  88-0003 
P  88-0365 
P  88-0440 
P  88-0476 

P  86-1383 
P  88-1460 
P  68-1540 

P  86-1677 
P  88-1842 
P  86-1843 
P  88-1971 

P  86-2164 
P  88-2169 
P  68-2322 
P  88-2666 
P  86-2572 

P  89-0005 
P  89-0196 
P  89-0268 
P  69-0279 


1  -  AiTOno-4-<phenylamino)-9, 1 0-dihydro-O.  tOKSoxo-2-(r-mettioxyethyOooio-anttir8Cwi«. 


G  OUbtatc  acid  •ster*  ot  mooohydnc  alcohol*... 


G  Bisphenol  glycidyt  eVnei  polygtycol  reaction  product 

G  Modified  potyacryiate  polymer 

G  Titanium  IV  neoalKoxy.  Iria  dtoctyl  phoaphaJoK) 


2,5-Dime1tiyl-2.6-hexanediamine — — 

G  Zirconium  IV  r>eoal««3xy.  tns  (diiaooctyfjpyrophosphato-a . 

G  Dit>a8ic-acid/ glycol  esier _ ____ 

G  Alkytalummum  compound 

G  Modified  hydrocartion  ream. 


89-0445 
89-0448 
8fr-0455 
89-0471 
86-0609 
89-0004 
8»-1088 
89-1127 
90-0048 

90-0118 
90-0174 
90-0185 
90-0218 
90-0283 
90-0408 
90-0429 
90-0432 
90-0501 
90-0607 
00-0528 
90-0638 
90-0562 
90-0673 


G  Salt  of  heieropolycycle  compound  and  organic  add.. 

G  Alkyd  ream _ - 

2-Hexyidecanol - 


G  Propoxylated  quaternary  ammonium  compound. —- — 

1-Dodecanol;  2-octyl-l-dodecanot;  2-octyH  Wtradecanot;  2-octyi-i-dodecanol;  2-decyi-i-dodecanot  ... 

1-Octanol;  l-decand;  pentadecane.  heptadecaoe,  nonadeeane;  iao-ociadecane,  «o-eicosane 

G  DUaalc  add/glycol  eMt — 


G  Substituted  cyclohexane 

S  Aliphatic  polyiwter _. ...._ 

l-(4-Maleim(dopheny()-5(e>-maleinwdo-l,2>intne«hylpheoy*ndane..._ — ;—■--- 

G  2-Propeno«  add,  2-methyi-,  methyl  este..potymef  wrth  poly  (difluoromethylene).  omega.  -(2-«1-o»o  -2i)ropenyf)oxy)«lhyf)- 


G  Peronde  curat)le  polymer  of  hexafhjoropropylene.  tetrafluoroethylene,  ar>d  vtnylidene  fkiorxJe. 

G  2,5-Dimercapto-l.3.4-thiad«zole  reaction  product 

G  Polyester  resin _ — 


G  Heterocyclic  substituted  sutfooarmdo — 

l-Ethanol-2.0Ky-agarooe _- — 

G  PropenyKalhyf)  agarose  derivatiwe - - 

G  Subetttuled  3H^iyraa)l-3-one-<4-<2-me«iytphenyf)a20}-2.4-dihydro-5-methyf-2-pheny1.. 


G  UretTiane  modified  polyester _ 

G  Cattorac  terpolynter  of  ac»yla»i«»e 

G  Add  functional  pdyesler  resm  of  neopentyl  glycol.. 

G  Aromatic  iDethacrylale 

G  Pdyether-polyurethane 


Isononanoic  add  t&pic  acid  polyester  of  gtycenne. 

G  Alkyl  Glyceryl  ethers  and  condensatea 

G  Alkyl  amine _ 

G  Modified  phenol  tormaidehyde  resia 


N^MMber  28. 
1988. 

1982. 

Aprt  10.  1064. 

1969. 
March  1,  1988. 
Auguel  16  1900. 

July  10.  isea 

July  10,  1«90. 
November  11. 

1088. 
June  1.  1800. 
.  Mf  2,  1800 
Sapwwber  18. 

1087. 
Ji^24.  1000 
ApfJI29.  1088. 
April  20,  1089. 
Deoamber  8, 

1967 
January  12,  1988. 
May  18,  1968 
July  30,  1988 
September  15. 

1068 
February  22.  1060. 
Jmwy  4,  1990 


G  Methacrylate/otephtik:  tunclxxwl  nrcoaluminate  hydroxide  polymer 

G  Cychc  phosphate - - ■■ 

Reaction  mixture  resulting  from  the  treatment  of  p-dii9opropylt>enzene  wiflt\  air 

G  Substituted  hydrazinopyrazote - - - - - ■ 

G  Polyester  ol  neopentyl  glycol '■ : 

G  Para-pheny1enedtamir>e — - 

G  Silicone  imide  b«x*  copolymer - - ' 

G  Polyester  resin  solution. - ■■""" :" " """ 

Random  copolymer  of  1 ,3-butadiene  with  2-propenenltnle  alpha-N-(2-{l-piperaryl)ethylH-cyanoU-methylbutyramxJe^)meg»-2.2- 

dimethylethane-nitnle 

CycloheMnemethanol,4-((ethanyio)fy)methyf) _..- 

G  Potyurethane  baaed  on  polyisocyanates,  polyols  and  potyammea. 

G  Urethane  anhydnde - - — "~~ 

G  Diisopropyltelluride — 

G  Naphthoquinone  ester  ol  a  phenolic.. ; — — — -— — — — • 

G  Copdyraer  of  potyesier  and  methylene  bis  diphenyl  ditsocyanalo ~ 

G  Fatty  sad  condensation  polymer — -—     ~' 

G  Poller  polyethet  isocyanate  prepolymer — 

G  Styrene/acrylic/azo  polymer _ — 

G  Polymer  o(  alliyt  methacrylale  and  subsWufed  methacrylamkte.. 

G  Reaction  product  of  polyalhenyl  aod  anh>tJhde  wilh  amme     

G  Reaction  product  of  HDt  homopolynier  aiKl  (mercaplo)or9anoailaiie. 

G  2-Ethylhexyl  phosphonc  acid  oleylamlne  salt 

G  Acrylic  polymer - 


1966. 

Mwch  7.  1989. 

July  8.  1990 

Julys.  19«a 

September  13, 
1969 

May  30,  1969 

July  10,  1990 

August  17.  1989. 

March  14.  1990. 

November  28, 
1989 

Maiy4,  1969 

Apr4  11.  1969 

August  21,  1969. 

November  9. 
1969. 

July  29,  1990 

October  13,  1989. 

August  1.  1990. 

July  1.  1969. 

June  29.  1990. 

July  6.  1900 
.1  July  11.  1990. 
.  July  19,  1990 

July  17.  1990. 

July  20.  1990 
March  20.  1990. 
July  e.  1990 
July  12.  1990. 
July  16.  1990. 
July  21,  1d9a 
July  26,  1990. 
July  13,  1990. 
July  17,  1990. 
July  6  1990 
July  20.  1990. 
July  9.  1900 
.  July  4.  1990 
July  20,  1990. 
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PMNNo 


P  90-0586 
P  9O-0597 
P  90-0611 
P  90-0629 
P  90-0637 
P  90-0653 
P  90-1276 
P  90-1304 

Y  89-0161 

Y  90-0167 

Y  90-0210 


AcMc  acid,  hydrwiyphoaphono-.  trwodwrn  salt 

L-Aipwtlc  •dd,  monoanwTwnium  salt 

Buianadloic  10(1  (E).  diainmonium  salt. 


G  Puly^»«wwna  o«  ch4oro»nethytat8tl,  cross-linked  poiystyfan*. 

Q  Acrylic  copotynMr.  amenoreum  salt 

Q  iPOt  nm:Mori  product  w«h  polymenc  *oi  and  wt - 

Sodbm  hydroxide.  2-propwwic  aad,  2-metnyi-,  potymef  wim  Dufyi  2<KTX)enoc  and  memyt  2-memyl-2-pfOp«K(ato. . 

Q  Po»yur«lhane  po>ycartxx«te - - 


Q  Afcyd  realn  sotuOoa 
G  Afcydrwin. 


IV.  71  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  MANUFACTURE-Continued 

klentilY/G«n«oc  Name 


Oateol 
Commencement 


1990 
1990 

,  1990. 
1990 

,  1990 


July  16. 
July  27, 
July  27. 
July  16, 
July  12, 
July  9.  1990 
July  26,  1990 
July  29,  1990 
September  8, 

1989 
May  7,  1990 
July  16.  1990 


V    23  Premanufacture  notice*  for  wiuch  ;he 
period  bas  been  tuspendML 

PMNNo. 


P  8S-0328 
P  00-1320 
P  gO-1338 
P  90-1364 
P  90-1369 


P  90-0013 
P  90-1321 
P  00-1353 
P  90-1366 
P  00-1370 


P  90-1318 
P  90-1322 
P  00-1357 
P  90-1387 
P  00-1384 


90-1319 
90-1331 
90-1358 
90-1368 
00-1413 


P  00-1414  Y  00-0267  Y  00-0288 

(FR  Doc-  01-1412  Filed  1-18-«1;  8:45  am| 
MUJMQ  COM  Mte-ca-r 


Tuesday 
January  22,  1991 


Part  Vli 


Environmental 
Protection  Agency 


Premanufacture  Notices;  Monthly  Status 
Report  for  September  1990;  Notice 


BEST  COPY  AVAILABLE 
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ENVmONMEHTAL  PROTECTION 
AGENCY 

(OPT»-«313S;  Fm.  »74-«l 

PrwiMnufactur*  NotlCM;  Monthly 
Status  Report  for  SEPTEMBER  1990 

AOtNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  pubhcation  of  the  last 
monthly  summary.  This  is  the  report  for 
SEPTEMBER  1990. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

ADOMSSCS:  Written  comments, 
identified  with  the  document  control 
number  "(OPTS-53135)"  and  the  specific 
PMN  and  exemption  request  number 
should  be  sent  to:  Document  Processing 
Center  (TS-790),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Rm  L-loa 
Washirigton.  DC  20460,  (202)  382-3532. 

FOM  puirmifi  MTOMiA'noN  contact: 
Michael  M.  Stahl  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm 
EB-44,  401  M  SL,  SW..  Washingtoa  DC 
20460  (202)  382-3725. 

SUPnmtNTARV  mFORMATtON:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C  2504)).  will  Identify^  (a)  PMNs 
received  during  SEPTEMBER;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  SEPTEMBER;  (c) 
PMNs  for  which  the  notice  review 
period  has  ended  during  SEPTEMBER; 

(d)  chemical  substances  for  which  EPA 
has  received  a  notice  of  commencement 
to  manufacture  during  SEPTEMBER;  and 

(e)  PMNs  for  which  the  review  period 
has  been  suspended.  Therefore,  the 
SEPTEMBER  1990  PMN  Status  Report  is 
being  published. 


Dated:  ]anuary  14. 1991. 
Stevvo  N««v<Nirg-iUnn, 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 

Premanufacture  Notice  Monthly  Status 
Report  for  SEPTEMBER  1990. 

I.  106  EVemanufarture  noticea  and  exemption 
requests  received  during  the  monlli: 


PMN  No. 


90-1904 

90-1908 

90-1913 

90-1917 

90-1922 

90-1927 

90-1931 

90-1935 

90-1939 

90-1944 

90-1948 

90-1952 

90-1956 

90-1960 

90-1964 

90-1968 

90-1972 

90-1976 

90-1980 

90-1985 

90-1989 

90-1993 

90-1997 

90-2001 

90-0284 

90-0288 

90-0292 


90-1905 
90-1910 
90-1914 
90-1919 
90-1923 
90-1928 
90-1932 
90-1936 
90-1941 
90-1945 
90-1949 
90-1953 
90-1957 
90-1961 
90-1965 
90-1969 
90-1973 
90-1977 
90-1981 
90-1988 
90-1990 
90-1994 
90-1998 
90-2002 
90-0285 
90-0289 
90-0294 


90-1906 
90-1911 
90-1915 
90-1920 
90-1925 
90-1929 
90-1933 
90-1937 
90-1942 
90-1946 
90-1950 
90-1954 
90-1958 
90-1962 
90-1966 
90-1970 
90-1974 
90-1978 
90-1983 
90-1967 
90-1991 
90-1995 
90-1999 
90-2003 
90-0286 
90-0290 


90-1907 
90-1912 
90-1916 
90-1921 
90-1928 
90-1930 
90-1934 
90-1938 
90-1943 
90-1947 
90-1951 
90-1955 
90-1959 
90-1963 
90-1967 
90-197t 
90-1975 
90-1979 
90-1984 
90-1988 
90-1992 
90-1996 
90-2000 
90-0283 
90-0287 
90-0291 


II.  281  Premanufacture  notices  received 
previously  and  still  under  review  at  tlie  end  of 
the  month: 


PMN  No. 


84-0660 

86-1607 

87-0723 

87-1881 

88-0319 

88-0515 

88-0918 

88-1211 

88-1568 

88-1621 

68-1632 

86-1783 

88-1937 

68-1964 

88-2000 

88-2177 

88-2188 

86-2213 

88-2231 

88-2473 

68-2530 

89-0091 

89-0292 

89-0386 

89-0589 

89-0867 

89-0957 

e*-0977 

89-1010 

8»-1125 


85-0433 

86-17n 

87-1555 

87-1882 

88-0320 

88-0576 

88-1020 

86-1212 

88-1618 

88-1622 

88-1690 

88-1807 

88-1938 

88-1965 

86-2001 

88-2179 

88-2196 

88-2228 

88-2236 

88-2464 

88-2568 

89-0225 

99-0321 

89-0387 

89-0721 

89-0870 

89-0958 

89-0978 

89-1038 

89-1148 


8S-06ig 

87-0105 

87-1780 

88-0083 

88-0353 

88-0836 

88-1021 

88-1473 

88-1619 

88-1630 

86-1761 

88-1809 

88-1980 

88-1995 

86-2100 

88-2180 

86-2210 

86-2229 

88-2237 

86-2518 

89-0089 

89-0254 

89-0326 

89-0536 

89-0764 

8»-0924 

69-0959 

89-0979 

80-1058 

90-0002 


86-1602 
87-0323 
87-1872 
88-0217 
86-0468 
86-0894 
88-103S 
88-1567 
B8-1620 
68-1631 
68-1763 
86-1811 
GS-1982 
88-1909 
86-2169 
66-2181 
88-2212 
88-2230 
86-2469 
86-2529 
69-0090 
89-0279 
88-0385 
89-0539 
80-0775 
69-0942 
89-0963 
69-0980 
68-1104 


90-0013 
90-0167 
80-0231 
eO-0280 
80-0319 
90-0335 
90-0372 
90-0405 
90-0456 
90-0550 
90-0564 
90-0594 
90-0657 
90-0707 
90-1311 
90-1321 
90-1353 
90-1366 
90-1422 
90-1473 
90-1515 
90-1525 
90-1529 
90-1541 
90-1565 
90-1636 
90-1645 
90-1649 
90-1667 
90-1722 
90-1727 
90-1731 
90-1751 
90-1793 
90-1816 
90-1826 
90-1639 
90-1843 
90-1848 
90-1877 
90-1982 


90-0142 
90-0211 
90-0237 
90-0261 
90-0321 
90-0347 
90-0383 
90-0406 
90-0480 
90-0556 
90-0578 
90-0603 
90-0667 
90-1280 
90-1318 
90-1322 
90-1357 
90-1384 
90-1454 
90-1511 
90-1516 
90-1526 
90-1530 
90-1555 
90-1592 
90-1642 
90-1646 
90-1650 
90-in8 
90-1723 
90-1728 
90-1732 
90-1753 
90-1797 
90-1821 
90-1830 
90-1840 
90-1844 
90-1857 
90-1892 


90-0158 
90-0220 
90-0246 
90-0262 
90-0331 
90-0360 
90-0384 
90-0440 
90-0489 
90-0559 
90-0581 
90-0606 
90-0666 
90-1285 
90-1319 
90-1337 
90-1358 
90-1393 
80-1464 
90-1513 
90-1517 
90-1527 
90-1531 
90-1556 
90-1624 
90-1643 
90-1647 
90-1677 
90-1720 
90-1725 
90-1729 
90-1746 
90-1783 
90-1604 
90-1822 
90-1832 
90-1841 
90-1645 
90-1862 
90-1883 


90-0159 
90-0226 
90-0249 
90-0263 
90-0333 
90-0364 
90-0404 
90-0441 
90-0512 
90-0560 
90-0584 
90-0643 
90-0669 
90-1308 
90-1320 
90-1338 
90-1364 
90-1413 
90-1472 
90-1514 
90-1518 
90-1528 
90-1535 
90-1564 
90-1635 
90-1644 
90-1646 
90-1684 
90-1721 
90-17.:8 
90-1730 
90-1749 
90-17B5 
90-1809 
90-1825 
90-1835 
90-1642 
90-1846 
90-1864 
90-1903 


m.  216  Premanufacture  notices  and 
exemption  request  for  which  the  notice  review 
period  has  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  signify  that 
the  chemic&l  has  been  added  to  the  Inventon). 


PMN  No. 


P  90-0009 


88-1603 
88-2518 
90-0549 
90-1367 
90-1404 
90-1426 
80-1430 
90-1434 
80-1438 
90-1442 
90-1446 
80-1450 
80-1455 
80-1459 
90-1463 
90-1468 
90-1474 
80-1478 
80-1482 
90-1486 
80-1490 
90-1484 
80-1486 
80-1502 
80-1507 
80-1511 


86-1604 
80-0963 
90-0583 
90-1368 
90-1414 
90-1427 
90-1431 
90-1435 
80-1439 
90-1443 
80-1447 
80-1451 
90-1456 
90-1460 
90-1465 
90-1469 
90-1475 
90-1479 
90-1463 
90-1487 
90-1491 
90-1495 
90-1499 
P  90-1504 
P  90-1506 
P  90-1512 


66-0694 
89-1082 
90-1272 
90-1369 
90-1424 
90-1428 
90-1432 
90-1436 
90-1440 
90-1444 
90-1446 
90-1452 
90-1457 
90-1481 
90-1466 
90-1470 
90-1476 
90-1480 
90-1464 
90-1488 
90-1492 
90-1496 
90-1500 
90-1505 
90-1509 
80-1519 


88-1856 
89-1093 
90-1345 
90-1370 
90-1425 
90-1429 
90-1433 
90-1437 
90-1441 
90-1445 
90-1449 
90-1453 
90-1458 
90-1462 
90-1467 
80-1471 
80-1477 
90-1481 
90-1465 
90-1489 
90-1493 
90-1497 
90-1501 
90-1506 
90-1510 
90-1520 
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90-1521 
80-1528 
90-1532 
90-1637 
90-1542 
90-1646 
90-1550 
90-1554 
90-1560 
90-1566 


90-1522 
80-1529 
90-1533 
90-1538 
90-1543 
90-1547 
90-1551 
90-1557 
90-1561 
90-1567 


90-1523 
90-1530 
90-1534 
90-1539 
90-1544 
90-1546 
90-1552 
90-1558 
90-1562 
90-1568 


90-1524 
90-1631 
90-1536 
90-1540 
90-1546 
90-1549 
90-1553 
90-1559 
90-1563 
90-1569 


90-1570 
80-1574 
80-1676 
90-1582 
90-1666 
90-1590 
80-1586 
80-1600 
90-1604 
90-1606 


90-1571 
80-1578 
90-1678 
80-1683 
90-1587 
90-1591 
90-1597 
90-1601 
90-1605 
90-1609 


90-1572 
80-1576 
80-1580 
90-1564 
90-1568 
90-1593 
90-1586 
90-1602 
90-1606 
90-1610 


90-1573 
90-1577 
80-1581 
90-1685 
80-1580 
80-1595 
80-1599 
90-1603 
80-1607 
80-1611 


P  80-1612 
P  90-1616 
P  90-1622 

Y  90-0285 

Y  90-0260 

Y  90-0273 

Y  90-0277 

Y  80-0281 


P  80-1613 
P  80-1618 

Y  90-0253 

Y  80-0286 

Y  80-0270 

Y  80-0274 

Y  80-0278 
Y  80-0282Y 


P  80-1614 
P  80-1619 

Y  90-0283 

Y  90-0287 

Y  90-0271 

Y  80-0275 

Y  80-0279 
90-0283Y 
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80-1815 
90-1820 
90-0284 
80-0288 
90-0Z72 
90-0278 
80-0280 


80-0284 


IV,  130  CHEMtCAL  SUBSTANCES  FOR  WHICH  EPA  HAS  RECEIVED  NOTICES  OF  COMMENCEMENT  TO  MANUFACTURE 


PMN  No. 


P  83-0637 


P 

P 
P 
P 
P 

P 
P 

P 
P 
P 
P 
P 
P 
P 

P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


83-0638 
83-1308 
85-0736 
65-0881 
85-1336 
86-0015 
86-0353 
86-0357 
86-0358 
86-0359 
86-0569 
86-0997 
86-1000 
86-1002 

86-1003 

86-1191 

86-1546 

86-1751 

87-0472 

87-0571 

87-0594 

87-1752 

88-0233 

86-0675 

86-0615 

86-0898 

88-1388 

86-1634 

88-1635 

88-1744 

86-2102 

86-2260 

86-2319 


ktenttty/Genenc  Name 


Dttie  o4 
Commencenwnl 


Q  Poly«tt)er  alkenyl  alKany*  ester. 


G  Pdyether  alkenyl  alkanyt  esters. - — - - 

G  Polymer  wtth  methyl  methacfylale.  butyl  acrytete.  and  hydroxy  tunctior*  acfytic  monomers. 

G  Substituted  pyridine  disazo  dye _ - - 

G  2^,6.6-TetramGttiyt-4-n(8ub8tituted)amwx>piper«dioe. 

G  Furictionalned  styrene-metfiacrytete  copolymer ;. ____~ 

G  (Diall<yteart>omocyclic>aminopnenoi - 

G  Zirconium  IV  neoalkoxy  tns  dodecylbenzene  sutfonetcHj 

G  Zirconium  IV  neoalkoxy  tns  isooctanolato ~ — 

G  Zirconium  IV  neoalkoxy  Ins  2-et»Yyter>ediamlnoel»ianolalo. 

G  Zircontum  IV  neoalkoxy  Iris  3-aminophenyWo - 

N-(3-(dibutyi«mino)-i.3-propad»nyttdene)-N-t)otyt-1-t)ut«namin»jm  cNorWe 

G  Wwsic-acid/ glycol  ester 

G  Dibasic-actd/ glycol  ester.  - _..— — 

G  Dtbasic-acid/giycol  ester - - 

G  Dibaaic-acid/glycol  ester 

G  5-Aeetyl-i,2.3,4-tetrahyronapMhalene 

G  Styrene  acrylate  mettrylacrylate 

G  Ptwwlk:  modified  rosm  ester . 

6  Dibaaic  acxJ/ glycol  ester 

G  Cycloatkenyl  sutMtituted  atkenone. 
Q  N-alkytated  benzotnazole 


88-2337 
88-2569 
89-0037 
89-0073 
69-0092 
69-0230 
89-0513 
89-0620 
89-0667 
89-0673 
69-0708 
89-0726 
89-0727 
89-0728 
89-0781 
89-0657 
69-0931 


Zirconium  IV  tetrakia  (2.2^)t8-propenolatomethyf)t)Ot«nola1o - - 

Adiptc  acid;  polyethylene  terephttialate;  1,4-txrtanediol;  neopentyl  glycol;  tetrabotyl  titanate .^ 

G  Fatty  acids,  ClS-unsaturated  dimers,  hydrogenated  potymers  wtth  a  diamine  and  a  monobMic  aod..^.... ■■...■-.-.- ^■.•• 

Diglyadyt  ether  bisphenol-A;  polyoxypropylene  polymer  contartng  ureitiane  Hnkage  and  termirwted  wtm  mercaplwi  groups.  - 

G  N-(Substituted-8ut»8tituleds)henyl)acetamkJe 

G  PeroxkJe  curat)ie  polymer  of  hexafluoropropylene  and  vinytidene  fkxxide 

G  Substituted  malononrtnle - - _~~— 

G  N-Substituted  benzenesulfooarmJe — - 

G  (Nitroaromatlc  alkyljhalosubstituted  heierocydo 

G  Acetytated  mixed  aldehyde  novolac... ~" 

G  Cobalt  aluminum  organometallic  compourtd 

G  Aromatic  polyester/polyether 


P  89-1086 
P  89-1095 
P  90-0044 
P  90-0196 
P  90-0212 
P  90-0223 
P  90-0224 
P  90-0235 
P  90-0236 
P  90-0282 
P  90-0302 


G  Organotunctional  polysltoxane.  - ~ - — 

G  Polyester  polyol ~ - - - 

G  The  polymer  oi  tran»-l.4-cyclohex«nediisocy«n«»e  and  a  dIoL 

G  Urethane  acrylate ™~ 

G  Aryl  polyurethane - ~ -— "T"" — Zlil 

2-Methylpentamethylenediamine;  1,4-cyclohexanedlmethanol;  toophltiaSc  acid:  anc  ox»e. — 

G  Polyester  resin — — -••;;:;::"x;:r.';:j:i""VT' 

Di(2-hydroxethyl  trtalkylacetate)  adipate  with  cartxm  number  C28,  CSC  C30  rtch 

G  Rosm  amme  derivative - — — - 

Q  Modified  potyolefin. 

G  Sulturned  phenol  derivativa — 

G  Polyurethane  acrylate 

G  Polyurethane  polyacrylle  resin 

G  Polyester  polymer  modified  with  aliphatic  potyfaocyanate  and  pdyot 

Di-terWy-butyl  silane - — 

G  Adduct  of  an  aromatic  polyisocyanate  and  a  substiluted  phenol - 

G  Amine,  reaction  products  with  tatty  polycarboxylicacid  and  dodecyl  benzene  sulfonic  acid... 

G  Condensation  products  of  phenol  and  hydroxytoenzakJehyde - 

G  SutwHtuted  beruotnazole - 


fiJi^mS^c^S^'^  POi^tlUnepc^^  "^  ditfyodyl  ether  poiyrrwr .  ^  glyodyt  ether^ 

G  Chlorofluoroaikane " 

Q  Acrylated  alkyd - - 

G  Sulfonated  vinyl  copolymer " 

G  Acrylate  copolymer ™~~~I" 

G  Acrylic  copolymer  adduct — - — - 

Zirconium  IV  bts(bt8  2.2-propenolatomethyl)botanoiato  bis  S-mercaptopropanoato-o 

G  Vinyl  ether  tenninated  urethane 


Decembers. 

1966. 
July  6,  1984. 
August  22,  1990. 
April  25.  1990 
Ju»y  30,  1990. 
August  1,  1990. 
Ju»y  30,  1990. 
August  7.  1990. 
August  10,  1990. 
Augusts.  1990. 
August  10,  1990 
August  15,  1990. 
October  9.  1966 
May  29.  1967 
Septenrfeer  19. 

1966 
Januwy  7,  1967. 
July  30.  1990. 
July  23,  1990 
Apr*  19,  1967. 
August  17.  1967 

August  16,  1990. 

Augu«2.  1990. 

August  7.  1990. 

July  31,  1990 

August  23.  1990. 

August  1,  1990 

August  4,  1990. 

Ju»y  27,  1990 

Februwy  12,  1990. 

February  28.  1990. 

August  13,  1990. 

August  28.  1990 

Jtiy  19,  1990. 

September  12. 
1990 

August  28.  1990. 

Ju»y29.  1990 

August  21.  1990. 

August  16.  1990. 

Augu«20.  1990 

August  17.  1990. 

August  16.  1990. 

Jaiiuary  29,  1990 

August  8,  1990. 

August  27.  1990 

August  3,  1990. 

August  23.  1990. 

August  1.  1990 

August  13.  1990. 

Ju»y  31,  1990. 

February  25,  1990 

September  13, 
1990. 

July  11,  1990. 

August  10,  1990. 

August  10.  1990 

June  20.  1990. 

August  16,  1990 

August  7,  1990. 

July  30,  1990 

August  6.  1990. 
August  31,  1990 
.  August  8,  1990 
July  12.  1900. 
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IV. 


130  Chemical  substances  for  which  EPA  has  REceivto  notices  of  commencement  to  manufacture— Continued 


PMN  No 


l09o«y/G«n«fn.  Name 


90-0303 
90-0304 
90-0313 
90-0314 
90-0315 
90-0316 
90-0317 
90-0318 
90-0343 
90-0354 
90-0370 
90-0439 


P  90-0456 


90-0472 
90-0474 
90-0478 
90-0489 
90-0492 
90-0493 
90-0523 
90-0527 
90-0537 
90-0560 
90-0575 
90-O565 
90-0601 
90-0602 

90-0612 
90-0636 
90-0638 
90-0665 
90-0656 
90-0666 

90-0673 
90-0678 
90-0713 
90-1305 
90-1306 
90-1323 


P  90-1324 
P  90-1325 
P  90-1335 
P  90-1336 


90-1344 
90-1351 
90-1365 


90-13«4 
90-1396 
90-1397 

90-1411 


P  90-1474 


86-0119 
86-0161 
86-0217 

86-0218 
89-0126 


Y  89-0157 

Y  90-0064 

Y  80-0120 

Y  90-0193 

Y  90-0199 

Y  9O-0217 

Y  90-0218 

Y  90-0220 

Y  90-0221 

Y  90-0222 


G  Vriyl  •mer  »err«n«ted  ureltiafw 

G  Vinyl  adMr  lemwialed  uf«mao« _ 

G  Raackon  product  o(  an  acrytic  acta  and  a  novoloid  rmm.. 
G  Raacttoo  product  o<  an  acytic  actd  and  a  novotod  resjn  .. 
G  Readioo  product  o(  an  acryiic  «ictd  and  a  novototd  Tjsjn. .. 
G  R»actwn  product  o<  an  acfylic  aad  and  a  novotoic  'wsm. ,, 
G  Reaction  pnxhjct  of  an  acyiic  aad  and  a  novoior)  resin  ., 
G  Raacton  product  of  an  acrytc  acid  and  a  novoKxd  'o^itn. .. 

G  Amidocartwxy  tseraoic  acK) 

G  Modrfiad  aayiic  potymer ____ 

G  Ntckat-ootndotme  compter „....___ .~— 

G  Potymer  o<  sut)stituted  acr/late 


Q  Allcyd  rwin  o»   TOFA  glyconne,  potyMydnc  alcohots 
paraformatdonyde  I 

Q  PttoaphaOzed  .'lydroxy  (unctional  potyestaf 

G  Subatrtuted  ammes 

aPaii(»gUf>\ir9rt>tfie)f)OtYOt   — 

PoM»<y«tt»y»«neM6)cart)OJfylate  tndecyl  etnof,  KxJiom  salt — 
G  Oaubstituted  hydroxypoiycyci©  substituted  netefopoVcycie 
G  ONubftituted  hydroifypolycycle  suljstjtuied  rietoropoivcycie 

G  Tantalon)  ethoxide  — - - - 

GD<)»>enoxy  

Q  Solution  polyeslar 


pMnalic  ai^ydndo  maiaic  (umaric.  and  (polymer  ol  p-t-butyl  pfienot  and 


Date  of 
ConMTierK»ment 


G  Me«h«cfylate  acrykc  copolymef  

G  Group*  and  iiydroxy  terminated  poiyisocyanatt.- 

G  Potyether _ — 

G  Acryfec  polymer 

G  CartKMyiK  acid  modified  vegetable  oil — _— — 


G  Aramabc  aliphatic  polyester. . 
G  Polyuraltiane 


O  Acrykc  copolymer,  monoett«nolamine  ammonium  salt 
10H-pheno<Nazine.  3,7-diocty1-iO-(2.propeny1)- 

G  Roam,  piiaoolic  modified  aikyd 

Q  Cyctoalkanoi  daubsntuted  aikyi  ettier 


Q  Polysatar  grafted  copolymer 

G  Sodium  phoapfiata - 

G  Acrytated  tatty  aad  alkyd - 

G  Otafin  copolymar 

G  Brooimaled  oleltn  polymer 

G  Subatituted  aOrylsilyl  urea 


G  Urettwie  modtfied  tall  oil  fatty  acid  aiVyd. 

Q  Inorjanic  aluminum  complex 

G  Croaainltabia  butadiene-styrane  polytner.. 
0  ModHled  epoxy  rasia  ~ 


Q  ModAad  toya  aUcyd - 

Q  Aoyte:  modrfiad  >naoed  oil  polymer 

Potymar  of  tiimelaUc  anhydnde,  diethylene  glycol 

attianal.  dkiMOtyioi  cyciohexane 

prtapana.  make  actd. 

Plwaphonc  add.  aodlum  zinc  lalt  (i  i  1) 

Q  Stryana-acrylaAa-metriacrylate  copolymar 

Q  OrtkylWTwia  tiytJrohalKJa 

Q  SISc*.  ((organoiwlytywvi-modified     ^ 

Tr«n»-4'-<«-'*^>TOp»1cycloheity1)-4-ettiy1beraena. ... 


p^tf1allc  an»>v*Td«  dimettVo)  propionic  acid,  iao-phthalic  aicd,  dimethyl  amino 
diethanoi  amine,  morpnoiine   ammonia,  metrtyl  ammo  propanol.  pentaerytNitot  tnmeltiylol 


G  Pulyattiar  polywioxana  .- - — ~ — - ~ - —' 

Q  AtphaK  alicycl*  polyaater  urea  tnethane  „. 

Q  2-Ptopenoic  acid.  2-mattiyl-.  polymor  w«>  <>utyi-2-()ropeooate   <i -methyl  attiyf)  benzene  and  methyl  2-methyl-2-propenoate, 

todiufn  salt- 

Q  2-Propaooie  aad.  2-mathyt-,  polymar  with  butyi-2-pfopeooaie,  (i  -methyl  ethenyi)  benzene  and  methyl  2-methy1-2-propenoate 

Q  Potyaeiar  fasm. ._ _ - - - 


Q  Polywater  polyurethane  metf^acry1ate  graft  copotymer.. 

G  Saiuratad  polyester  reaii> - - -.. 

a  Alkyd  ream - - 

G  Potywiantad  ole*n  polyester 

0  Poiyoia«n.  _.._ 


Q  SMcona  polyaater 

G  SAcona  polyaatar 

Q  HydmKyalkyiaAwana. . 
Q  Hydrepiyalkylarioxaiw. . 
Q  Hydioxyalkyiaaoane. . 


July  18.  1990 
July  24,  1990 
August  2S.  «990 
August  28,  1990. 
August  28.  1990. 
August  28,  1990 
August  20,  1990 
August  28.  1990 
July  26,  1990 
August  8.  1990. 
August  30.  1990 
September  5. 

1990 
August  31,  1990 

July  19.  1990 
August  27,  1990 
July  24,  1990 
May  30.  1990 
August  19.  1990. 
August  21.  1990 
August  27,  1990. 
August  31,  1990 
August  7,  1990. 
August  15.  1990 
August  16,  1990 
August  27.  1990. 
July  24.  1990. 
September  4. 

1990. 
July  17,  1990. 
August  6.  1990 
August  1.  1990 
August  21,  1990. 
August  2a  1990 
September  5, 

1990 
August  19.  1990 
August  24,  1990. 
August  21,  1990. 
August  10.  1990. 
August  10.  1990. 
Septembers, 

1990. 
August  11,  1990. 
August  7.  1990 
August  13,  1990 
Septembers, 

1990. 
August  10,  1990. 
August  15,1990. 
August  20.  1990. 


August  23.  1990. 
August  31,  1990. 
August  24,  1990. 
September  5. 

1990. 
September  10, 

1990. 
July  23.  1990 
August  22,  1990. 
July  12.  1990 

July  12.  1990 
September  6, 

1990. 
August  6,  1990 
July  30.  1990 
July  17.  1990. 
July  31.  1990. 
September  5, 

1990. 
July  12.  1990. 
July  12.  1990. 
July  12.  1990. 
July  12.  1990. 
July  12.  1990 
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IV. 


130  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  MANUFAcruRE-Continued 


PMNNo. 


Y  90-0225 

Y  90-0259 


Identity /Generic  Name 


Oaie  of 

Commencomont 


.  August  24   1990 
?,4''i2JS^J^;boxyticaad;"polymer"with  i:*^^  '^  monosodium  san,     August  28  1 990 

l,2.-ethanediol  and  2.2,-propanedlol.. 


V.  29  Premanufacture  notices  for  which  the 
period  has  been  suspended. 

PMNNo. 

P  90-<n42    P  90-0667    P  90-0668  P  90-1422 

P  9&-1454    P  90-1464    P  90-1472  P  90-1473 

P  90-1513    P  90-1514    P  90-1515  P  90-1516 

P  90-1517    P  90-1518    P  90-1525  P  90-1528 

P  90-1527    P  90-1535    P  90-1541  P  90-15S5 

P  90-1556    P  90-1564    P  90-1565  P  90-1592 

P  90-1635    P  90-1636    P  90-1825  P  90-1915 
Y  90-0270 

[FR  Doc.  91-1413  Filed  1-18-91;  8:45  am) 
BiuJNQ  CODE  asao-so^ 


Tuesday, 
January  22,  1991 


Part  VIII 

Department  of 
Defense 


Corps  of  Engineers,  Department  of  the 
Army 


Regulatory  Guidance  Letters  Issued  by 
the  Corps  of  Engineers;  Notice 


rv 
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DEPARTMENT  OF  DEFENSE 

Corp*  of  Engin— f.  Dwarlmont  of 
tlw  Army 

RoguMory  Qutdanco  Latter*  Issued 
by  ttw  Corips  of  Engineers 

AOCNCV:  U.S.  Corps  of  Engioeera.  DoO. 
action:  Notice. 


I  The  purpose  of  this  notice  is 
to  provide  current  Regulatory  Guidance 
Letters  (RGL)  to  all  Interested  parties. 
RGL's  are  used  by  the  Corps 
Headquarters  as  a  means  to  transmit 
guidance  on  the  permit  program  (33  CPR 
320-330),  to  ito  division  and  district 
engineers.  Each  future  RGL  will  be 
published  in  the  Notice  Section  of  the 
Padsnl  Register  as  a  means  to  insure 
the  widest  dissemination  of  this 
Information  wiilie  reducing  costs  to  the 
Federal  Government  The  Corps  is  no 
longer  able  to  maintain  a  mailing  list  to 
furnish  copies  of  the  RGL's  to  the  public 
ran  RJIITH0I  MPOmUTION  COtfTACn 
Mr.  Ralph  Eppard.  Regulatory  Branch. 
Office  of  die  Chief  of  Engineers  at  (202) 
272-1783. 

•UreUMDfTARV  wroMUTiow:  RGL's 
were  developed  by  the  Corps  of 
Engineers  as  a  system  to  organize  and 
track  written  guidance  issued  to  its  Reld 
agencies.  RGL's  are  normally  issued  as  a 
rMult  of  evolving  policy,  judicial 
decisions  and  changes  to  the  Corps 
regulations  or  another  Agency's 
regulations  which  affect  the  permit 
program.  RGL's  are  only  used  to 
interpret  or  clarify  guidance  to  Corps 
district  offices.  RGL's  are  sequentially 
numbered  and  expire  on  a  specified 
date.  However,  unless  superseded  by 
specific  provisions  of  subsequently 
Issued  regulations  or  RGL's,  the 
guidance  provided  in  RGL's  generally 
remains  valid  after  the  expiration  date. 
The  Corps  incorporates  most  of  the 
guidance  provided  by  RGL'i  whenever  it 
revises  its  permit  regulations.  The 
regulatory  guidance  letters  are  not 
regulations. 

The  number  of  persons  requesting 
copies  of  the  RGL's  has  grown 
substantially  since  the  system  was 
initiated,  which  has  created  an 
administrative  burden  for  the  Corps 
regulatory  staff.  This  change  In  the  way 
the  Corps  distributes  RGL's  will  result  in 
a  significant  savings  to  the  Government 
while  insuring  that  all  RGL's  are 
available  to  the  public. 

Accordingly,  all  current  RGL's, 
beginning  with  RGL  89-01  and  ending 
with  RGL  90-e  are  hereby  published.  In 
the  future,  each  RGL  will  be  published 
in  the  Notice  Section  of  the  Federal 
Register  upon  issuance  by  the  Corps. 


Each  of  the  Notices  will  Include  the 
Federal  Register  cites  for  all  other 
current  RGL's  to  assist  the  public  in 
obtaining  all  RGL's.  In  early  fanuary 
each  year  we  will  publish  the  complete 
list  of  all  current  RGL's. 

Dated:  January  14. 1991. 
Approved: 
Hugh  F.  Boyd,  in, 

Colonel.  Corps  of  Engineers.  Executive 
Director  of  Civil  Works. 

Regulatory  Guidance  Letter  (RGL) 

RGL  89-01.  Date:  1  Feb  89.  Expires  31 
Dec  91 

Subject:  General  Permit  Notifications 

1.  The  National  Governors' 
Association  has  recommended  that  a 
time  limit  be  placed  on  Corps  review  of 
activities  to  determine  if  they  qualify  for 
a  programmatic  general  permit  (33  CFR 
32S.5(c)(3))  or  require  an  Individual 
permit.  HQUSACE  concurs  that  a  time 
limit  is  necessary  and  should  be  applied 
to  all  general  permits. 

2.  All  new  and  reissued  general 
permits  should  contain  the  following 
requirement: 

This  general  permit  does  not  require 
notification  to  the  district  engineer  prior  to 
commencement  of  the  authorized  activity,  nor 
does  it  require  confirmation  from  the  district 
engineer  that  a  proposed  activity  in  full 
compliance  with  all  terms  and  conditions  of 
tiiis  general  permit  is  authorized  and  may 
proceed.  Nevertheless,  a  general  permittee 
may  choose  to  request  in  writing  a 
venfication  that  his  proposed  activity  is 
autluMized  by  a  specific  general  permit  The 
nvritten  inquiry  must  be  sent  to  the  Corps  of 
Engineers  district  office  having  jurisdiction 
over  the  proposed  activity  and  must  include 
the  following  information: 

(1)  Name,  address,  and  telephone  number 
of  the  general  permittee: 

(2)  [.ocation  of  the  proposed  work: 

(3)  Brief  description  of  the  proposed  work, 
its  purpose,  and  (include  here  criteria  for  the 
specific  general  permit.  e.g..  size  of  fill  area, 
quantity  of  fill,  length  of  pier,  etc): 

(4)  Identification  of  the  general  permit  or 
permits  which  apply  to  the  proposed  work: 

(5)  Any  other  information  that  the  general 
permittee  believes  is  appropriate. 

To  the  extent  that  the  Corps  limited 
resources  will  allow,  the  Corps:  district 
office  will  attempt  to  respond  to  such  a 
request  for  verification  in  a  timely 
manner.  If  the  general  permittee's 
written  request  for  verification  is 
complete,  accurate,  and  made  in  good 
faith,  and  the  (Corps  District  Office) 
does  not  respond  to  such  inquiry  within 
twenty  (20)  days  after  the  (Corps 
District  Office)  receives  such  an  inquiry, 
the  general  permittee  may  proceed  with 
the  activity.  In  such  a  case  the  general 
permittee's  authorization  can  only  be 
suspended,  modified,  or  revoked  in 


accordance  witli  the  procedure  set  forth 
in  33  CFR  325.7.  On  die  otiier  hand,  if  the 
Corps  later  determines  that  the  general 
permittee's  written  request  for 
verification  was  inaccurate,  incomplete, 
or  made  in  bad  faith,  and  that  the 
activity  was  not  in  fact  authorized  by 
the  general  permit,  the  Federal 
Goverrunent  may  bring  an  appropriate 
enforcement  action  under  33  CFR  part 
326. 

3.  If  the  general  permittee  proceeds  in 
accordance  with  the  above  procedure, 
the  general  permittee's  right  to  proceed 
under  the  general  permit  may  be 
modified,  suspended,  or  revoked  only  in 
accordance  with  the  procedure  set  forth 
in  33  CFR  325.7. 

4.  This  requirement  should  not  be 
used  to  require  notifications  for  general 
penults  that  would  not  otherwise  be 
necessary.  The  language  in  paragraph  2 
may  be  modified  for  consistency  within 
the  general  permit 

5.  This  guidance  expires  31  December 
1991  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works 
CaH  C.  Cable. 

Chief,  Operations  and  Readiness  Division. 
Directorate  of  Civil  Works. 

Regulatory,  Guidance  Letter  (RGL) 

RGL  89-02,  Date:  lOJun  89.  Expires:  31 
Dec  91 

Subject  Extension  of  Regulatory 
Guidance  Letter  (RGL)  B&-07 
RGL  85-07,  subject;  "Superfund 
Projects"  Is  extended  until  31  December 
1991  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works 
B.N.  Goode. 

Acting  Chief  Operations  and  Readiness 
Division,  Directorate  of  Civil  Works. 

Regulatory  Guidance  Letter 

RGL  8&-07,  Date:  5  Jul  85,  E.xpires:  31 
Dec  91 

Subject  Superfund  Projects 

"l.  Recentiy,  the  Chief  Counsel.  Mr. 
Lester  Edelman,  responded  to  a  letter 
from  Mr.  WiUiam  N.  Hedeman.  Jr., 
Director,  Office  of  Emergency  and 
Remedial  Response,  Environmental 
Protection  Agency  (EPA)  which  dealt 
with  the  need  for  Department  of  Army 
authorizations  for  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  actions. 
This  letter  summarizes  Mr.  Edelman's 
opinion  and  provides  operating  guidanca 
for  field  interaction  with  the  EPA. 

2.  The  EPA's  basic  position  is  that 
Congress  did  not  intend  for  CERCLA 
response  actions  to  be  subject  to  other 
environmental  laws.  Rather,  as  a  matter 
of  sound  practice,  CERCLA  response 
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actions  generally  shotdd  meet  the 
standards  established  by  tliose  law*. 
Consequently,  it  is  the  EPA's  po8iti<Mi 
that  neither  U  nw  the  states,  in  purswog 
response  actions  at  the  location  of  the 
release  or  threatened  release  under  the 
authority  of  CERCLA.  are  required  to 
obtain  permits  under  section  404  of  the 
Clean  War  Act  or  section  IQof  Ae 
Rivers  and  Harbors  Act  for  those 
actions. 

3.  Mr.  Edefanen  stated  in  part  that  he 
has  some  reservations  about  the 
position  that  the  EPA  has  Uken. 
Nevertheless,  he  recognizes  that  the 
EPA  has  the  primary  authority  for  the 
interpretation  and  application  of 
CERCLA,  and  therefore  would  defer  to 
the  EPA's  reading  of  its  own  statutory 
authorities,  at  least  for  the  time  being. 

4.  In  light  of  this  legal  opinion.  FOAs 
should  not  require  applications  for  the 
EPA  or  state  response  actions  at  the 
location  of  the  release  or  threatened 
release  pursued  under  the  authority  of 
CERCLA.  Any  permit  applications  in 
process  should  be  terminated. 

B.  Both  the  EPA  and  OCE  believe  that 
the  FOA's  expertise  in  assessing  the 
public  interest  factors  fw  dredging  and 
filling  operations  can  contribute  to  the 
overall  quality  of  the  CERCLA  response 
action.  The  Director  of  Civil  Works  will 
be  establishing  a  group  from  his  staff  to 
work  with  the  EPA  staff  to  devek^  a 
framework  for  mtegrating  the  Corps 
section  10.  section  404  and,  if 
appropriate,  section  103  concerns  into 
the  EPA's  substantive  Superfund 
reviews. 

6.  Until  specific  guidance  is  provided 
from  OCE.  FOAs  should  provide 
technical  support  to  the  EPA  regions 
and/or  the  states  on  matters  within  their 
field  of  expertise. 

For  the  Chief  of  Engineera 
C.E.  Edgar  III. 

Brigadier  General,  USA,  Acting  Director  of 
Civil  Works. 

Regulatory  Guidance  Letter  (RGL) 

RGL  89-03,  Date:  29  Aug.  89,  Expires:  31 

Dec.  91 

Subject  Activities  Within  Superfund 

Sites 

1.  See  RGL  89-2  for  guidance  on  EPA 
Superfund  site  activities. 

2.  Generally,  when  reviewing 
applications  for  permits  to  undertake 
activities  at  Superfund  sites,  designated 
pursuant  to  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (CERCLA),  distilct 
engineers  should  avoid  permitting 
activities  that  would  hamper  futiire 
clean-up  efforts  or  would  allow 
hazardous  discharges  without 


safeguards  to  protect  liability  to  the 
United  States. 

S.  There  are  two  provisions  (rf 
CERCLA.  relating  to  liabiHty  to  the 
United  States,  that  warrant  special 
umaideration.  Pfaet  sectiaB  107(fKl)  of 
CERCLA  (42  USC  9807(f)(1))  states  that 
"no  liability  to  the  United  States  *  *  * 
shall  be  imposed  *  *  *  where  the  party 
soo^t  to  be  charged  has  demonstrated 
that  the  damages  to  natural  resources 
complained  of  were  specifically 
identified  as  an  irreversible  awi 
irretrievable  commitment  of  natural 
resources  in  an  envinmmental  Impact 
statement  or  other  comparable 
environmental  analysis,  and  the 
decision  to  grant  a  permit  or  Hcense 
authwizes  such  commitment  of  natural 
resources,  and  the  facility  or  project  was 
otherwise  operating  within  the  terms  of 

its  permit  or  license In  view  of  this 

provisioa  careful  consideration  should 
be  given  to  the  wording  of  the  Corps 
permit  documentation  to  ensure  that  a 
permitee  is  not  Inadvertendy  exen^)ted 
from  liability  to  the  United  States  for 
natural  resource  damages. 

4.  Second,  section  107{))  of  CERCLA 
(42  USC  960711))  states  that  "recovery  by 
•  *  *  die  United  States  *  *  *  for 
response  costs  or  damages  resulting 
from  a  federally  permitted  release  shall 
be  pursuant  to  existing  law  In  Heu  of  this 
section."  A  "federally  permitted 
release"  is  defined  in  section  101(10)  of 
CERC3JV  (42  USC  9801(10))  as 
'discharges  in  compHance  with  a  legally 
enforceable  permit  under  section  1344  of 
tide  33*  *  '"Although  section  107(j) 
does  not  necessarily  exempt  the 
permittee  frooi  all  liability  to  die  United 
States,  it  does  exempt  the  permittee 
from  liabihty  for  response  costs  under 
CERCLA  if  the  release  is  federally 
permitted. 

5.  In  most  cases,  where  there  is  any 
doubt  about  whether  a  Corps  permit  will 
inappropriately  exempt  the  permittee 
from  liability  to  the  United  SUtes.  die 
distinct  engineer  should  include  a 
special  condition  in  the  permit  that  is 
worded  in  such  a  way  as  to  ensure  diat 
the  permittee  accepts  potential  liabdity 
for  both  response  costs  and  natural 
resource  damages,  to  the  same  extent  as 
would  be  inherent  under  CERCLA,  when 
he  accepts  his  Corps  permit 

6,  In  cases  where  irreversible  and 
irretrievable  commitments  of  natural 
resources  have  not  been  identified  in  the 
Corps  documentation  and  where  no 
disdiarges  of  any  concern  are  being 
authorized,  a  Corps  permit  may  be 
issued  wiOiout  in^>osing  any  special 
conditions  to  preserve  the  permittee's 
liability  to  the  United  States.  However. 
in  sucii  cases,  it  will  usually  be 
appropriate  to  indicate.  In  the  permit 


cover  letter,  the  UnMstfons  en  uty 
discharges  being  authorized — such  as 
only  clean  material  from  upland  sites  for 
riprap  bank  proectioB. 

7.  This  guidance  expires  31  December 
1901  unless  sooiter  revised  or  reschnJed. 

For  the  Director  of  Civil  Workt 
)ohn  P.  Ehnorc, 

Chief  Operations,  Constructim  and 
Reo^meat  DiviaioM.  Diractontte  of  Civil 
WoHis. 


Re«K^tory 


(RGL) 


RGL  89-04,  Date:  16,  Oct  89,  Expires  31 
Dec92 

Subject  Consideration  of  public 

comments:  Mandatory  public  notice 
language 

1.  The  Public  Notice  is  the  primary 
mechanism  for  sohdting  public 
comments  for  individual  permit 
applications.  While  die  public  commento 
for  individaal  potnit  applications.  While 
the  public  notice  includes  the  factors 
that  are  considered  bi  reaching  permit 
decisions,  it  does  not  fully  express  how 
the  Army  Corps  of  Engineers  will  use 
the  puUic  comments.  Doing  so  will  help 
the  pttbbc  and  interested  parties  provide 
more  meaningful  comments  and  will 
enhance  public  involvement  in  the 
decision  process. 

2.  The  district  engineer  shall  include 
in  pubbc  notices  for  all  individual  permit 
applications  ti>e  following  statement 

The  Corps  of  Engineers  is  Boitcttiiig 
commenU  froa  tl>e  poWic;  FederaL  stole,  and 
local  agencies  and  officials;  biotas  Tribes; 
and  other  interested  parties  kn  order  to 
coiwider  and  evaluate  tiie  impacts  of  this 
proposed  activity.  Any  comioeats  received 
will  be  considered  by  the  Corps  of  Engineers 
to  delarmine  whether  to  issue,  modify, 
condition  or  deny  a  permit  for  this  proposal. 
To  make  this  decision,  comments  are  used  lo 
assess  impacts  on  endangered  species, 
historic  properties,  water  quality,  general 
environmental  effects,  and  the  other  pnbHc 
interest  factors  Hsted  above.  Comments  are 
used  in  ti»«  preparation  of  an  Envirormental 
AsseasmeBt  anid/ar  an  Bnviroimiental  Impact 
StateoMnt  pursnaat  to  the  Natiooa) 
Enviromnental  Pohcy  Act  Commeots  are 
also  ueed  to  determine  the  need  for  a  pubbc 
hearing  and  to  determine  llie  overall  pwtilic 
mterest  of  the  proposed  activity. 

3.  This  statement  ahall  be  included  in 
the  public  notice  after  the  paragraph  on 
evaluation  factors  required  by  33  CFR 
325.3(c). 

4.  This  requirement  shall  become 
effective  as  soon  as  possible,  but  In  no 
case  later  than  16  January  1990. 

5.  This  guidance  expires  31  December 
1992,  unless  sooner  revised  or  rescinded. 
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For  Urn  Dinctor  of  Civil  Works 
lohn  P.  Elmore. 

Chief,  Operationt,  Constrvction  and 
ReadiMtt  Division.  Directorate  of  Civil 
WoHa. 

Rasuktory  GukUnca  Letter  (RGM 

RGL  90-01,  Date:  24  Jan  90,  Exp.  Date:  13 
Jan  92 

Subject  Nationwide  Permit  Verification 

1.  The  purpose  of  this  guidance  is  to 
provide  stanidard  language  to  be  used  in 
letters  of  verification  on  nationwide 
permits  until  they  are  reissued. 
modifiedL  revoked,  or  expire. 

2.  The  nationwide  permits  at  33  CFR 
330.5(a)  will  expire  on  13  January  1992 
unless  they  are  modified  or  reissued. 
The  regulations  at  33  CFR  33ail  provide 
that  letters  verifying  an  activity 
compUes  with  the  terms  and  conditions 
of  a  nationwide  permit  will  state  that 
the  verification  is  valid  for  a  period  of 
no  more  than  two  years.  Furthermore. 

t  33ail  states  that  i  330.12  takes 
precedence  over  \  330.11.  Modification 
of  all  the  nationwide  permits  (at  a 
mlnlmiiin  by  adding  conditions)  is  being 
considered  and  is  likely  to  occiu'.  It  is 
not  known  when  this  will  occur. 
Therefore,  the  indication  of  a  time 
period  in  the  verification  letters  is  no 
longer  appropriate. 

3.  Until  the  nationwide  permits  are 
modified  or  reissued,  the  following 
statement  (or  equivalent  as  appropriate) 
should  be  included  in  all  nationwide 
permit  verification  letters:  This 
verification  will  be  valid  until  the 
nationwide  permit  is  modified,  reissued, 
or  revoked.  All  the  nationwide  permits 
are  scheduled  to  be  modified,  reissued 
or  revoked  prior  to  13  January  1992.  It  is 
incumbent  upon  you  to  remain  informed 
of  changes  to  the  nationwide  permits. 
We  will  Issue  a  public  notice 
announcing  the  changes  when  they 
occxir.  Furthermore,  if  you  commence  or 
are  under  contract  to  commence  this 
activity  before  the  date  the  nationwide 
permit  is  modified  or  revoked,  you  will 
have  twelve  months  from  the  date  of  the 
modification  or  revocation  to  complete 
the  activity  under  the  present  terms  and 
conditions  of  this  nationwide  permit. 

4.  This  guidance  expires  on  13  January 
1982  unless  sooner  modified  or 
rescinded. 

For  the  Director  of  Civil  Works 
John  P.  BlmorB, 

Chief,  Operations,  ConstrtKtion  and 
Readiness  Division,  Directorate  of  Civil 
Works. 


Regulatory  Guidance  Letter  (RGL) 

RGL  90-02.  Date:  24  Jan  90.  Exp.  Date:  31 
Dec.92 

Subject  Permits  for  Structures  and  Fills 
%vhich  affect  the  Territorial  Seas 

1.  The  construction  of  solid  fill 
structures  and  fills  along  the  coasts  may 
extend  a  State's  seaward  boundary 
under  the  Submerged  Lands  Act,  43 
U.S.C.  1301-1315.  Accordingly,  the 
regulations  in  33  CFR  320.4(f)  require 
that  if  it  is  determined  that  such  a 
structure  of  work  could  extend  the 
coastline  or  baseline  from  which  the 
territorial  sea  is  measured,  the  Solicitor 
of  the  Department  of  the  Interior  (DOI)  ■ 
must  be  contacted  prior  to  the  district 
issuing  a  permit  for  such  structure. 

2.  Effective  immediately,  the  Minerals 
Management  Service  (MMS).  Outer 
Continental  Shelf  (OCS)  Survey  Group 
is  to  be  added  permanently  to  the  public 
notice  mailing  Usts  of  all  coastal 
districts  for  all  applications  within 
coastal  and  ocean  waters.  The  public 
notices  must  be  sent  to  the  MMS,  OCS 
Survey  Group,  Mail  Stop  625,  Denver 
Federal  Center.  Building  41.  room  297B, 
Post  Office  Box  25165,  Lakewood. 
Colorado  80225.  (This  requirement  will 
be  added  to  33  CFR  325.3  the  next  time 
the  regulations  are  revised.)  The 
Solicitor  of  the  DOI  will  coordinate  with 
the  district  engineer  if  the  Solicitor 
behaves  that  the  baseline  will  be 
affected. 

3.  If  the  Solicitor  informs  the  district 
engineer  that  the  proposed  project  may 
affect  the  baseline  from  which  the 
territorial  sea  is  measured,  the  district 
engineer  will  request  a  waiver  from  the 
affected  state  which  would  waive  the 
state's  interest  in  any  increase  in 
submerged  lands  caused  by  a  change  in 
the  baseline.  In  the  event  the  state 
refuses  to  grant  the  requested  waiver 
and  the  district  engineer  believes  that 
the  permit  should  be  issued,  the  final 
decision  on  the  permit  will  be  made  by 
the  Assistant  Secretary  of  the  Army 
(Qvil  Worics)  (ASA(CW)).  For  example, 
a  permit  for  a  solid  fill  at  a  naval  base 
for  national  security  reasons  may  not  be 
contrary  to  the  public  interest  even 
though  the  requested  waiver  is  not 
issued  by  the  state.  In  such  cases,  the 
district  ivill  complete  all  permit 
documentation  including  his 
recommendation  on  the  permit  and 
forward  the  documentation  to 
HQUSACK.  ATTN:  CECW-OR. 

4.  This  guidance  expires  31  December 
1991  unless  sooner  revised  or  rescinded. 


For  the  Director  of  Civil  Works 
JohnElinore. 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter  (RGI4 

RGL  90-03.  Date:  24  Jan  90,  Exp.  Date:  31 
Dec  92 

Subject  Extension  of  Regulatory 
Guidance  Letter  (RGL)  «7-S 

RGL  87-8.  subject  'Testing 
Requirements  for  Dredged  Material 
Evaluation"  is  extended  until  31 
December  1992  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Civil  Woiks 
John  P.  Elmore, 

Chief  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter  (RGL) 

RGL  No.  90-04,  Date:  13  Mar  90  Exp.  31 
Dec  92 

Subject  Water  Quality  Considerations 
(33  CFR  32a4(d)) 

1.  Section  320.4(d)  provides  that  a 
state's  certification  of  compliance  with 
applicable  efiluent  limitations  and  water 
quality  standards  will  be  conclusive 
with  respect  to  water  quality 
considerations,  unless  the 
Environmental  Protection  Agency  (EPA) 
advises  the  district  engineer  (DE)  of 
"other  water  quality  aspects"  that  he 
should  examine. 

2.  The  DB  can  usually  presume  that  a 
state's  water  quality  certification 
satisfies  the  requirements  of  section  401 
of  the  Clean  Water  Act  (CWA).  40  CFR 
230.10(b)(1).  and  33  CFR  320.4(d).  If. 
however,  EPA  disagrees  with  the  state's 
conclusions  or  raises  water  quaUty 
concerns  beyond  the  state  certification's 
scope,  the  DE  shall  consider  EPA's 
objections  and  concerns  as  "other  water 
quahty  aspects."  as  provided  by  33  CFR 
320.4(d).  "Other  water  quality  aspects." 
therefore,  include  water  quality 
concerns  outside  the  scope  of  the  state's 
section  401  certification  review,  indirect 
impacts  on  water  quality  aspects  that 
the  state  certification  does  not  address, 
and  matters  addressed  in  the  state 
certification  with  which  EPA  has  a 
different  viewpoint, 

3.  In  cases  where  the  EPA  regional 
Administrator  advises  the  DE  of  "other 
water  quality  aspects"  to  be  taken  Into 
consideration,  the  DE  shall  not  consider 
the  state  section  401  certification 
conclusive  regarding  water  quality 
considerations.  Although  the  state 
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certification  still  satisfies  the  CWA 
section  401  requirement  in  such  cases, 
the  DE  must  make  his  own  independent 
judgments  regarding  compliance  with  40 
CFR  23aiO(b)(l)  and  the  consideration 
of  water  quality  issues  in  the  public 
interest  review  process.  In  exercising  his 
judgment,  the  DE  shall  coordinate  his 
actions  with  the  state  certifying  agency 
and  EPA. 

4.  This  guidance  expires  31  December 
1992  unless  sooner  revised  or  rescinded. 

For  the  Director  of  Civil  Works 
John  P.  Ehnore. 

Chief  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 
Regulatory  Guidance  Letter  (RGL) 

RGL  90-05,  Date:  18  Jul  90,  Exp  Date:  31 
Dec92 

Subject:  Landclearing  Activities  Subject 
to  Section  404  Jurisdiction, 

1.  The  purpose  of  this  guidance  is  to 
interpret  the  statutory  and  regxilatory 
definitions  of  "discharge  of  a  pollutant" 
(CWA  section  502(12)  and  33  CFR 
327.2(0)  to  the  effect  that  landclearing 
activities  using  mechanized  equipment 
such  as  backhoes  or  bulldozers  with 
sheer  blades,  rakes,  or  discs  constitute 
point  source  discharges  and  are  subject 
to  section  404  jurisdiction  when  they 
take  place  in  wetlands  which  are  waters 
of  the  United  States. 

2.  In  Avoyelles  Sportsmen's  League. 
Inc.  V,  Marsh.  715  F.2d  897,  923-24  (5th 
Cir.  1983)  the  court  stated  that  the  term 
"discharge"  may  reasonably  be 
understood  to  include  "redeposit"  and 
concluded  that  the  term  "discharge" 
covers  the  redepositing  of  soil  taken 
from  wetlands  such  as  occurs  during 
mechanized  landclearing  activities. 
Although  the  court  in  AvoyeUes  did  not 
decide  whether  all  landclearing 
activities  constitute  a  discharge,  it  is  our 
position  that  mechanized  landclearing 
activities  in  jurisdictional  wetlands 
result  in  a  redeposition  of  soil  that  is 
subject  to  regulation  under  section  404, 
Some  limited  exceptions  may  occur, 
such  as  cutting  trees  above  the  soil's 
surface  with  a  chain  saw,  but  as  a 
general  rule,  mechanized  landclearing  is 
a  regulated  activity. 

3.  As  with  any  discharge  subject  to 
section  404,  each  case  must  be  reviewed 
to  determine  if  the  discharge  qualifies 
for  a  regional  or  nationwide  permit,  or 
for  an  exemption  under  section  404(f). 
This  guidance  is  not  intended  to  alter 
the  exemptions  for  normal  farming  or 
silviculture  activities  under  section 

404(f). 

4.  This  interpretation  alters  in  some 
respects  the  guidance  provided  by 
previous  Regulatory  Guidance  Letters 


(RGLs)  on  Landclearing  (in  particular 
RGL  85-4)  and  FOAs  should  exercise 
appropriate  enforcement  discretion  with 
regard  to  properties  whose  owners  have 
previously  been  informed  that  no  permit 
is  required  for  such  landclearing  based 
on  the  prior  RGLs.  The  guidance  in  this 
RGL  should  apply  to  property  which  has 
not  been  cleared,  unless  the  owner  can 
demonstrate  that  he  has  committed 
substantial  resources  towards  the 
clearing,  in  reliance  on  earlier  Corps 
guidance,  to  the  extent  that  it  would  be 
inequitable  to  apply  this  guidance. 

5.  This  guidance  expires  on  31 
December  1992  unless  sooner  modified 
or  rescinded. 

For  the  Director  of  Civil  Works 
)ohn  P.  Ehnore. 

Chief,  Operations.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

Regulatory  Guidance  Letter  (RGL) 

RGL  90-06,  Date:  14  Aug  90.  Expires:  31 
Dec93 

Subject  Expiration  Dates  for  Wetlands 
Jurisdictional  Delineations 

1.  Recently,  questions  have  been 
raised  regarding  the  length  of  time  that 
wetlands  jurisdictional  delineations 
remain  valid.  In  light  of  the  need  for 
national  consistency  in  this  area,  the 
guidance  in  paragraph  4(8}-{d)  below  is 
provided.  This  guidance  is  subject  to  the 
provisions  in  paragraphs  5.,  6.,  and  7. 

2.  Since  wetlands  are  affected  over 
time  by  both  natural  and  man-made 
activities,  we  can  expect  local  changes 
in  wetland  boundaries.  As  such, 
wetlands  jurisdictional  delineations  will 
not  remain  valid  for  an  indefinite  period 

of  time. 

3.  The  purpose  of  this  guidance  is  to 
provide  a  consistent  national  approach 
to  reevaluating  wetlands  delineations. 
This  provides  greater  certainty  to  the 
regulated  public  and  ensures  their 
ability  to  rely  upon  wetlands 
jurisdictional  delineations  for  a  definite 
period  of  time. 

4.  (a)  Written  wetlands  jurisdictional 
delineations  made  before  the  effective 
date  of  this  guidance,  without  a  specific 
time  limit  imposed  in  the  Corps  written 
delineation,  will  remain  valid  for  a 
period  of  two  years  from  the  effective 
date  of  this  Regulatory  Guidance  Letter 
(RGL). 

(b).  Written  wetlands  jurisdictional 
delineations  made  before  the  effective 
date  of  this  guidance,  with  a  specified 
time  imposed  in  the  Corps  written 
delineation,  will  be  valid  until  the  date 
specified. 

(c)  Oral  dehneations  (i.e..  not  verified 
In  writing  by  the  Coips)  are  no  longer 
valid  as  of  the  effective  date  of  this  RGL 


(d)  As  specified  in  the  20  March  1980, 
Memorandum  of  Agreement  Between 
the  Department  of  the  Army  and  the 
Environmental  Protection  Agency 
Concerning  the  Determination  of  the 
Geographic  Jurisdiction  of  the  Section 
404  Program  and  the  Application  of  the 
Exemptions  Under  Section  404(f)  of  the 
Clean  Water  Act  (MOA),  all  wetlands 
jurisdictional  delineations  (including 
those  prepared  by  the  project  proponent 
or  consultant  and  verified  by  the  Corps) 
shall  be  put  in  writing.  Generally  this 
should  be  in  the  form  of  a  letter  to  the 
project  proponent.  The  Corps  letter  shall 
include  a  statement  that  the  wetlands 
jurisdictional  delineation  is  valid  for  a 
period  of  three  years  from  the  date  of 
the  letter  unless  new  information 
warrants  revision  of  the  delineation 
before  the  expiration  date.  Longer 
periods,  not  to  exceed  five  years,  may 
be  provided  where  the  nature  and 
duration  of  a  proposed  project  so 
warrant  The  delineation  should  be 
supported  by  proper  documentation. 
Generally  the  project  proponent  should 
be  given  the  opportunity  to  complete  the 
delineation  and  provide  the  supporting 
docimientation  subject  to  the  Corps 
verification.  However,  the  Corps  will 
complete  the  delineation  and 
documentation  at  the  project 
proponent's  request  consistent  with 
other  work  priorities. 

5.  The  guidance  in  paragraph  4(a)-{b) 
above  does  not  apply  to  completed 
permit  apphcations  (33  CFR  325.1(d)(9)) 
received  before  the  effective  date  of  this 
RGL,  or  where  the  applicant  can  fully 
demonstrate  that  substantial  resources 
have  been  expended  or  committed 
based  on  a  previous  Corps  jurisdictional 
delineation  (e.g..  final  engineering 
design  work,  contractual  commitments 
for  construction,  or  purchase  or  long 
term  leasing  of  property  will,  m  most 
cases,  be  considered  a  substantial 
commitment  of  resources).  However, 
district  engineers  cannot  rely  upon  the 
expenditure  or  commitment  of 
substantia!  resources  to  validate  an 
otherwise  expired  delineation  for  more 
than  five  years  from  the  expiration  dates 
noted  m  paragraph  4(8)-(b).  At  the  end 
of  the  five  year  period  a  new  delineation 
would  be  required.  In  certain  rare  cases, 
it  may  be  appropriate  to  honor  a 
previous  oral  wetlands  delineation 
when  the  applicant  can  fully 
demonstrate  a  substantial  expenditure 
or  commitment  of  resources.  However, 
the  presumption  is  that  oral  delineations 
are  not  valid  and  acceptance  of  such 
must  be  based  on  clear  evidence  and 
equities  of  the  particular  case.  This 
determination  is  left  to  the  discretion  of 
the  district  engineer. 
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&  When  making  wetlands 
jurisdictional  delineations  it  is  very 
important  to  have  complete  and 
accurate  documentation  which 
substantiates  the  Corps  decision  (e.g.. 
data  sheets,  etc).  Documentation  must 
allow  a  reasonably  accurate  replication 
of  the  delineation  at  a  future  date.  In 
this  regard,  doounentation  will  normally 
include  information  such  as  data  sheets, 
maps,  sketches,  and  in  some  cases 
surveys. 

7.  "riiis  guidance  does  not  alter  or 
supersede  any  provisions  of  law, 
regulations,  or  any  interagency 
agreement  between  Army  and  EPA. 
Further,  this  guidance  does  not  impair 
the  Corps  discretion  to  revise  wetlands 
jurisdictional  delineations  where  new 
information  so  warrants. 

a  Each  district  shall  issue  a  public 
notice  on  this  guidance  no  later  than  1 
September  1990.  The  public  notice  shall 
contain  the  full  text  of  this  RCL 

9.  This  guidance  expires  on  31 
December  1993  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Civil  Works 
John  P.  Elmore. 

Chief.  Operations.  Construction  and 
Readiness  Division.  Directorate  of  Civil 
Works. 

Regulatory  Guidaiioe  Letter  (RGL) 

RCL  90-07,  Date:  26  Sep  90,  Exp.  Date  31 
Dec93 

Subject-  Qarification  of  the  Phrase 
"Normal  Circumstances"  as  tt 
pertains  to  Cropped  Welands. 

1.  The  purpose  of  this  regulatory 
guidance  letter  (RCL)  is  to  clarify  the 
concept  of  "normal  circimistances"  as 

currently  used  in  the  Army  Corps  of 

Engineers  definition  of  wetlands  (33  CFR 
32&3(b)).  with  respect  to  cropped 
weUand. 

2.  Since  1977.  the  Corps  and  the 
Environmental  Protection  Agency  (EPA) 
has  defined  wetlands  as:  areas  that  are 
Inundated  or  saturated  by  surface  or 
groundwater  at  a  frequency  and 
duration  sufficient  to  support  and  that 
under  normal  circumstances  do  support 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions*  *  *    (33  CFR  328.3(b)) 
(emphasis  added). 

While  "normal  circumstances"  has 
not  been  defined  by  regulation,  the 
Corps  previously  provided  guidance  on 
this  subject  In  two  expired  "normal 
circumstances"  RCLs  (RGLs  82-2  and 
86-9).  These  RCLs  did  not  specifically 
deal  with  the  issue  of  wetland 
conversion  for  purpose  of  crop 
production. 

3.  When  the  Corps  adopted  the 
Federal  Manual  for  Identifying  and 


Delineating  Jurisdictional  Welands 
(Manual)  on  10  January  1989,  the  Corps 
chose  to  define  "normal  circumstances" 
in  a  manner  consistent  with  the 
definition  used  by  the  Soil  Conservation 
Service  (SCS)  in  its  administi-ation  of  the 
Swampbuster  provisions  of  the  Food 
Security  Act  of  1985  (PSA).  Both  the  SCS 
and  the  Manual  interpret  "normal 
circumstances"  as  the  soil  and 
hydrologic  conditions  that  are  normally 
present  without  regard  to  whether  the 
vegetation  has  been  removed  (7  CFR 
12.31  (b)(2){i))  (Manual  page  71). 

4.  The  primary  consideration  in 
determining  whether  a  disturbed  area 
qualified  as  a  section  404  wetland  under 
"normal  circumstances"  involves  an 
evaluation  of  the  extent  and  relative 
permanence  of  the  physical  alteration  of 
wetlands  hydrology  and  hydrophytic 
vegetation.  In  addition,  consideration  is 
given  to  the  purpose  and  cause  of  the 
physical  alterations  to  hydrology  and 
vegetation.  For  example,  we  have 
always  maintained  that  areas  where 
Individuals  have  destroyed  hydrophytic 
vegetation  in  an  attempt  to  eliminate  the 
regulatory  requirements  of  section  404 
remain  part  of  the  overall  aquatic 
system,  and  are  subject  to  regulation 
under  section  404.  In  such  a  case,  where 
the  Corps  can  determine  or  reasonably 
infer  that  the  purpose  of  the  physical 
distiu-bance  to  hydrophytic  vegetation 
was  to  avoid  regulation,  the  Corps  will 
continue  to  assert  section  404 
jurisdication. 

5.  The  following  guidance  is  provided 
regarding  how  the  concept  of  "normal 
circuinstances"  applies  to  areas  that  are 
in  agricultural  crop  production: 

a.  Prior  converted  cropland  is  defined 
by  the  SCS  (5  512.15  of  tiie  National 
Food  Security  Act  Manual  August  1968) 
as  wetlands  which  were  both 
manipulated  (drained  or  otherwise 
physically  altered  to  remove  excess 
water  from  the  land)  and  cropped  before 
23  December  1985,  to  the  extent  that 
they  no  longer  exhibit  important 
wetland  values.  Specifically,  prior 
converted  cropland  is  inundated  for  no 
more  than  14  consecutive  days  during 
the  growing  season.  Prior  converted 
cropland  generally  does  not  include 
pothole  or  playa  weUands.  In  addition, 
wetlands  that  are  seasonally  fiooded  or 
ponded  for  IS  or  more  consecutive  days 
during  the  growing  season  are  not 
considered  prior  converted  cropland. 

b.  "Fanned  wetlands"  ere  wetlands 
which  were  both  manipulated  and 
cropped  before  23  December  1985,  but 
which  continue  to  exhibit  important 
wetiands  values.  Specifically,  farmed 
wetlands  include  cropped  potholes, 
playas.  and  areas  with  15  or  more 
consecutive  days  (or  10  perecent  of  the 


growing  season,  whichever  is  less]  of 
inundation  during  the  growing  season. 

c.  The  definition  of  "normal 
circumstances"  found  at  page  71  of  the 
Manual  is  based  upon  the  premise  that 
for  certain  altered  wetlands,  even 
though  the  vegetation  has  been  removed 
by  cropping,  the  basic  soil  and 
hydrological  characteristics  remain  to 
the  extent  that  hydrophytic  vegetation 
would  return  if  the  cropping  ceased. 
This  assumption  is  valid  for  "farmed 
wetlands"  and  as  such  these  areas  are 
subject  to  regulation  under  section  404. 

d.  In  contrast  to  "farmed  weUands". 
"prior  converted  croplands"  generally 
have  been  subject  to  such  extensive  and 
relatively  permanent  physcial 
hydrological  modifications  and 
alteration  of  hydrophytic  vegetation  that 
the  resultant  cropland  constitutes  the 
"normal  circumstances"  for  purposes  of 
section  404  jurisdication.  Consequently, 
the  "normal  circumstances"  of  prior 
converted  croplands  generally  do  not 
support  a  "prevalence  of  hydrophytic 
vegetation"  and  as  much  are  not  subject 
to  regulation  under  section  404.  In 
addition,  our  experience  and 
professional  judgment  lead  us  to 
conclude  that  because  of  the  magnitude 
of  hydrological  alterations  that  have 
most  often  occurred  on  prior  converted 
cropland,  such  cropland  meets, 
minimally  if  at  all.  the  Manual's 
hydrology  criteria. 

e.  If  prior  converted  cropland  is 
abandoned  (512.17  National  Food 
Security  Act  Manual  as  amended,  June 
1990]  and  weUand  conditions  return, 
then  the  area  will  be  subject  to 
regulation  under  section  404.  An  area 
will  be  considered  abandoned  if  for  five 
consecutive  years  there  has  been  no 
cropping,  management  or  maintenance 
activities  related  to  agricultural 
production.  In  this  case,  jjositive 
indicators  of  all  mandatory  wetlands 
criteria,  including  hydrophytic 
vegetation,  must  be  observed. 

f.  For  the  purposes  of  section  404,  the 
final  determination  of  whether  an  area 
is  a  wetland  under  normal 
circumstances  will  be  made  pursuant  to 
tiie  19  January  1989  Army/EPA 
Memorandum  of  Agreement  on 
geographic  jurisdiction.  For  those 
cropped  areas  that  have  previously  been 
designated  as  "prior  converted 
cropland"  or  "farmed  wetland"  by  the 
SCS,  the  Corps  will  rely  upon  such  a 
designation  to  the  extent  possible.  For 
those  cropped  areas  that  have  not  been 
designated  "prior  converted  cropland" 
or  "farmed  wetland"  by  the  SCS,  the 
Corps  will  consult  with  SCS  staff  and 
make  appropriate  use  of  SCS  data  in 
making  a  determination  of  "normal 
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circumstances"  for  section  404  purposes. 
Although  every  effort  should  be  made  at 
the  field  level  to  resolve  Corps/SCS 
differences  in  opinion  on  the  proper 
designation  of  cropped  wetiands.  the 
Corps  will  make  the  final  determination 
of  section  404  jurisdiction.  However,  in 
order  to  monitor  implementation  of  this 
RGU  cases  where  the  Corps  and  SCS 
fail  to  agree  on  designation  of  prior 
converted  cropland  or  farmed  weUands 
should  be  documented  and  a  copy  of  the 
documentation  forwarded  to  CECW- 
OR. 

6.  This  policy  is  applicable  to  section 
404  of  the  Clean  Water  Act  only. 

7.  This  guidance  expires  31  December 
1993  unless  sooner  revised  or  rescinded. 

For  the  Commander 
Patrick ).  Kelly, 
Major  General,  USA.  Director  of  Civil  Works. 

Regulatory  Guidance  Letter  (RCL) 

RCL  90-08,  Dote:  14  Dec  90.  Expires  31 
Dec  93 

Subject-  Applicability  of  Section  404  to 
Pilings 

1.  The  purpose  of  this  Regulatory 
Guidance  Letter  (RGL)  is  to  provide 
additional  guidance  on  the  applicability 
of  section  404  to  certain  categories  of 
projects  constructed  with  pilings  in 
waters  of  tiie  United  States.  This  RGL 
represents  a  clarification  and  revision  to 
RGL  88-14,  which  addresses  tiiis  same 
subject  Therefore,  effective  on  the  date 
of  tills  RGL,  RGL  88-14  is  rescinded. 

2.  For  some  years,  the  Army  Corps  of 
Engineers,  as  a  matter  of  policy,  has 
taken  the  position  that  pilings  do  not 
ordinarily  constitute  fill  material  and 
that  the  placement  of  pilings  do  not 
ordinarily  constitute  a  discharge  of  fill 
material  under  the  Clean  Water  Act 
(CWA;  see  RGL  88-14).  Under  RGL  88- 
14,  however,  tiie  Corps  recognized  tiiat 
"in  the  situation  where  piles  are  used  in 
a  manner  essentially  equivalent  to  fill 
material  in  effect  purpose  and  function 
they  should  be  treated  as  fill  material 
under  the  section  404  program." 
Historically,  pilings  were  generally  used 
for  traditional  pile-supported  structures 
such  as  docks  and  bridges  where  tiie 
effect  purpose,  and  function  of  the 
pilings  were  not  to  replace  an  aquatic 
area  with  dry  land  or  to  change  the 
bottom  elevation  of  a  waterbody.  More 
recentiy.  however,  circumstances  have 
changed,  with  pilings  being  used  as  a 
substitute  for  fill  material.  That  is,  tiiere 
is  an  increasing  reliance  on  construction 
methods  involving  the  use  of  pilings  in 
place  of  fill  often  at  additional  cost  in 
order  to  avoid  regulation  under  the 
CWA  Section  404.  The  intent  of  tiiis 
RGL  is  to  clarify  the  application  of 


requirements  in  the  existing  Corps 
regulations  to  Hiese  new  circumstances 
involving  the  use  of  pilings  in  waters  of 
the  United  States. 

3.  The  Corps  regulatory  definitions  of 
"fill  material"  and  "discharge  of  fill 
material"  (33  CFR  323.2  (e)  and  (f))  are 
clearly  broad  enough  to  capture  the 
placement  of  pilings  in  waters  of  the 
United  States  as  a  discharge  that  could 
be  regulated  in  certain  specific 
circumstances.  Projects  involving  pilings 
meet  the  definition  of  "fill"  when  they 
have  the  physical  effect  or  functional 
use  and  effect  of  fill;  that  is.  pilings  may 
be  regulated  when  they  constitiite  the 
equivalent  "of  replacing  an  aquatic  area 
with  dry  land  or  changing  the  bottom 
elevation  of  a  waterbody."  As  was 
explained  in  RGL  88-14.  pilings  may 
have  this  function  or  effect  when  they 
are  placed  so  as  to  facilitate 
sedimentation,  or  are  placed  so  densely 
that  they  in  effect  displace  a  substantial 
percentage  of  the  water  in  the  project 
area.  In  addition,  pilings  have  the 
physical  effect  or  functional  use  of  fill 
and  will  be  regulated  as  fill  in 
circumstances  where  a  structure  is 
placed  on  top  of  the  pilings  in  such  a 
manner  as  to  constitute  the  functional 
equivalent  of  fill;  or  where  pilings  are 
placed  for  the  same  basic  purpose  as  fill; 
or  where  pilings  have  essentially  the 
same  effects  as  fill  (i.e..  replaces  an 
aquatic  area  writh  dry  land  or  changes 
the  bottom  elevation  of  a  waterbo-y]. 
Similariy.  the  placement  of  pilings  in 
waters  of  the  United  States  may,  in 
certain  specific  circumstances,  be 
regulated  as  a  "discharge  of  fill 
material"  under  the  current  regulations. 

4.  Therefore,  based  on  current 
regulations,  the  placement  of  pilings  in 
waters  of  tiie  United  States  will  require 
authorization  under  section  404  when 
such  placement  is  used  in  a  manner 
essentially  equivalent  to  a  discharge  of 
fill  material  in  physical  effect  or 
functional  use  and  effect.  Examples 
include,  but  are  not  limited  to.  the 
following  activities  in  waters  of  the 
United  States: 

a.  Physical  Effect  of  Fill:  ProjecU  tiiat 
in  effect  replace  an  aquatic  area  or 
change  the  bottom  elevation  of  a 
watertwdy  as  a  result  of  the  placement 
of  pilings  that  are  so  closely  spaced  that 
sedimentation  rates  are  increased  or  the 
pilings  themselves  essentially  replace 
the  bottom  will  be  regulated  under  CWA 
section  404.  This  circumstance  would 
include  pilings  placed  in  waters  of  the 
United  States  for  dams,  dikes,  other 
structures  utilizing  densely  spaced 
pilings,  or  as  a  foundation  for  large 
structiu^es. 

b.  Functional  Use  and  Effect  of  Fill: 
Construction  projects  will  be  regulated 


under  CWA  section  404  where  pilings 
serve  essentially  the  same  functional 
use  as  a  solid  fill  foundation,  and  where 
the  project  would  result  in  essentially 
the  same  effects  as  fill  (e.g.,  alter  flow  or 
circulation  of  the  waters,  bring  the  area 
into  a  new,  non-aquatic  use,  or 
significantiy  alter  or  eliminate  aquatic 
functions  and  values).  Regulated 
activities  include  the  placement  of 
pilings  to  facilitate  the  construction  of 
office  and  industrial  developments, 
paridng  structures,  restaurants,  stores, 
hotels,  multi-family  housing  projects, 
and  similar  structures  in  waters  of  the 
United  States. 

5.  Placement  of  pilings  in  waters  of  the 
United  States  will,  as  in  the  past  not  be 
regulated  under  section  404  in 
circumstances  involving  linear  projects 
such  as  bridges,  elevated  walkways,  or 
powerline  structures,  since  pile- 
supported  structures  have  traditionally 
been  used  in  these  circumstances  to 
cross  waters  of  the  United  States,  and 
have  not  substantially  harmed  or 
eliminated  aquatic  functions  and  values. 
Similariy.  placement  of  pilings  will  not 
be  regulated  under  section  404  in 
circimistances  that  involve  structures 
that  have  ti-aditionally  been  constiTicted 
on  pilings;  examples  are  piers, 
boathouses,  wharves,  marinas, 
lighthouses,  and  individual  houses  built 
on  stilts  solely  to  reduce  the  potential  of 
flooding  (e.g..  beach  houses  where  road 
access  is  on  uplands,  but  the  house  may 
be  located  in  a  low  area  necessitating 
construction  on  stilts). 

6.  We  beheve  that  it  is  appropriate  to 
regulate  projects  placed  on  pilings,  as 
provided  for  in  paragraph  4.  above, 
because  of  the  effect  the  projects  have 
on  the  aquatic  environment  and  because 
they  are  essentially  equivalent  to  solid- 
fill  supported  projects  in  purpose,  effect, 
and/or  function.  Moreover,  we  have 
noted  an  increasing  incidence  of  cases 
where  large-scale  construction  projects 
originally,  and  typically,  designed  to  be 
built  on  fill  material  have  been  re- 
designed for  pile  supports  solely  for  the 
purpose  of  evading  section  404 
regulation. 

7.  For  any  proposed  pile-supported 
project  where  the  proponent  has  relied 
on  earlier  Corps  guidance  to  conclude 
reasonably  that  a  project  is  not  covered 
by  section  404,  and  has  committed 
substantial  resources  to  the  degree  that 
it  would  be  unreasonable  and 
inequitable  for  the  Corps  to  assert 
section  404  jurisdiction  based  on  this 
RGL  tiie  Disbict  should  not  assert 
section  404  jurisdiction.  In  cases  where 

a  project  proponent  has  been  provided  a 
specific  answer  by  the  Corps,  in  writing. 
that  a  pile-supported  structure  will  not 
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require  a  section  404  permit,  the  District 
will  not  reauire  a  section  404  permit. 

ft.  As  wim  all  determinations 
regarding  whether  a  proposed  activity 
requires  a  section  404  permit,  the  Corps 
is  solely  responsible  for  the  decision. 

9.  This  guidance  expires  31  December 
1993  unless  sooner  revised  or  rescinded. 

For  the  Coaunander 
Patrick  \.  KsUy. 
Major  C«neni  USA.  Dtnctor  of  Civil  Works. 

Regulatory  Gnldanca  Letter  (RGL) 

RGL  90-09,  Date:  17  Dec  M  Expires:  31 
Dec93 

Subject  Wetlands  Enforcement 
Initiative 

1.  Enclosed  is  a  joint  Environmental 
Protection  Agency/Army  memorandum 
which  establishes  a  wetlands 
enforcement  initiative,  and  provides 
guidance  on  judicial  civil  and  criminal 
enforcement  priorities. 

2.  The  memorandum  describes  the 
level  of  participation  and  schedule  that 
will  be  followed  during  the  initiative.  As 
stated  in  the  memo.  Corps  Headquarters 
will  not  be  involved  in  decisions  about 
Tiling  suits,  but  will  select  the  Corps 
cases  for  the  Initiative. 

S.  The  guidance  on  priorities  will  be 
followed  as  standard  operating  practice 
for  judicial  civil  and  criminal  cases.  The 
guidance  was  developed  to  promote 
consistency  In  the  manner  in  which  the 
provisions  of  the  Clean  Water  Act  are 
enforced.  Those  enforcement  actions 
outside  the  purview  of  the  Clean  Water 
Act  (i.e.  section  10  only  cases)  should 
continue,  and  are  to  be  included  in  the 
prioritization  process  using  the  general 
concepts  provided  in  the  guidance. 

4.  This  guidance  expires  on  31 
December  1993  unless  sooner  revised  or 
rescinded. 

For  the  Director  of  Civil  Works 
|ohn  P.  Elinora. 

Chief.  Operation*.  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

MamoranduiB 

Subject  Wetlands  Enforcement 
Initiative 
12  Dec  1990 
From: 

lames  M.  Strode  Assistant 

Administrator  for  Enforcement 
LajuanaS.  Wilcher,  Assistant 

Administrator  for  Water. 
G.  Edward  Dickey,  Acting  Assistant 
Secretary  of  the  Army  (Civl  Works). 
To:  Regional  Administrators,  Director  of 
Civil  Works. 
We  are  seeking  the  participation  of 
EPA  Regions  and  Corps  Districts  in  an 
enforcement  initiative  to  protect 


wetlands.  The  Wetlands  Enforcement 
Intitiative  is  designed  to  emphasize  the 
Federal  government's  commitment  to 
Clean  Water  Act  section  404 
enforcement,  to  generally  educate  the 
regulated  community  and  the  public  at 
large  about  the  requirements  of  the 
section  404  program  and  the  importance 
of  wetlands,  and  to  publicize  Clean 
Water  Act  violations  involving  the 
unauthorized  discharge  of  dredged  or  fill 
material.  EPA  and  the  Department  of  the 
Army  have  placed  htgh  pnonty  on 
protecting  this  Nation's  wetlands  and 
recognize  that  an  active  section  404 
enforcement  program  is  one  important 
wetlands  protection  tool. 

The  Wetlands  Enforcement  Initiative 
will  be  similar  to  EPA's  FY89  municipal 
pretreatment  enforcement  initiative 
under  the  Qean  Water  Act.  That 
initiative  concluded  with  the  filing  of 
several  important  cases  and  a  major 
Agency  press  release  and  press 
conference.  We  are  proposing  to 
publicize  the  Wetlands  Enforcement 
Initiative  in  two  phases.  The  first 
"wave"  of  publicity  is  planned  for  April 
1991.  It  will  announce  the  Initiative  and 
highlight  appropriate  section  404 
enforcement  actions  initiated  or 
resolved  over  the  previous  12  months. 
We  also  hope  to  file  a  "duster"  of 
section  404  cases  at  that  time  if  such  a 
filing  does  not  unduly  interfere  with  the 
normal  flow  of  cases. 

By  alerting  the  regulated  community, 
as  well  as  the  general  public,  to  the 
Federal  government's  commitment  to 
section  404  enforcement,  this  Spring 
announcement  is  also  intended  to 
provide  an  early  deterrent  to  potential 
violations  which  might  otherwise  occur 
during  the  1991  Spring  and  Summer 
construction  season.  The  second  "wave" 
of  publicity  is  scheduled  for  October 
1991  and  will  highlight  appropriate 
section  404  enforcement  actions 
initiated  or  resolved  during  FY91, 
including  cases  resulting  from 
investigations  conducted  during  the 
Spring  field  season.  We  also  hope  to 
have  a  second  "cluster"  filing  at  that 
time.  Each  announcement  will  consist  of 
a  joint  EPA/ Army/Department  of  justice 
(DOj)  press  release  and  press 
conference.  In  the  press  release,  we  will 
acknowledge  section  404  administrative 
compliance  orders,  cease  and  desist 
orders,  administrative  penalty  orders 
and  judicial  cases  initiated  or  resolved 
by  the  Regions  and  Districts  during  the 
covered  time  period.  At  the  press 
conferences,  we  will  highlight  those 
administrative  and  judicial  cases  that 
best  serve  to  illustrate  the  Initiative's 
goals. 

The  Wetlands  Enforcement  initiative 
will  include  cases  Involving  both 


unpermitted  disdtarges  of  dredged  or  ftU 
material  into  wetlands  and  disdiarges  in 
violation  of  the  conditions  in  a  Section 
404  permit  Regions  and  Districts  will 
have  flexibility  to  decide  which 
enforcement  actions  are  most 
appropriate  to  support  the  Initiative.  In 
making  enforcement  decisions.  Regions 
and  Districts  should  consider:  The 
"EPA/Army  Guidance  on  judicial  Civil 
and  Criminal  Enforcement  Priorities;" 
the  "Clean  Water  Act  section  404  Civil 
Administrative  Penalty  Settlement 
Guidance  and  Appendices:"  the  Clean 
Water  Act  section  404  Enforcement 
Memorandum  of  Agreement:  and  the 
additional  guidance  discussed  below, 
and  should  focus  on  the  most  significant 
violaters/violations  in  each  of  the 
Regions  or  Districts. 

While  this  Initiative  focuses  on 
wetlands  protection.  Section  404 
enforcement  actions  involving 
unpermitted  discharges  and  violations 
of  404  permit  conditions  to  other  waters 
of  the  United  States  can  be  included. 
We  suggest  however,  that  where 
possible,  the  Regions  and  Districts  focus 
on  enforcement  actions  which  have  one 
or  more  of  the  following  elements: 

— A  discharge  into  a  wetland  that  is 
identified  on  the  Region's  Priority 
WeUands  List  or  is  an  important  and/ 
or  threatened  area  in  the  Region  or 
District: 

— A  case  which  will  have  high 
deterrence  value  in  the  Region. 
District  or  Nation.  e.g..  a  particular 
industry,  business  or  land 
development  entity  which  engaged  in 
unauthorized  discharges  of  dredged  or 
fill  material. 

— A  discharge  by  a  repeat  or  flagrant 
violater.  e.g..  someone  who  engaged  in 
an  unauthorized  discharge  activity 
after  being  denied  a  section  404 
permit  or  withdrawing  a  permit 
application  for  such  activity. 

The  above  list  is  not  intended  to  exclude 
other  cases  of  importance. 

As  noted  above,  the  Wetlands 
Enforcement  Initiative  will  consist  of 
cease  and  desist  orders,  administrative 
compliance  orders,  administrative 
penalty  actions  and  civil  judicial 
referrals.  In  addition,  appropriate 
criminal  actions,  which  have  been 
approved  in  accordance  with  each 
agency's  procedures  for  criminal 
referrals,  may  also  be  induded  in  the 
press  announcements.  Because  Regions 
and  Districts  follow  different  procedures 
in  initiating  enforcement  responses,  we 
have  provided  two  separate  schedules 
for  implementing  this  Initiative. 
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EPA  Regions 

We  proposa  that  the  Regions  issue 
section  309(a)  administrative 
complianoe  orders  and  section  309(g) 
administrative  penalty  complaints  on 
the  schedule  described  below. 
Administrative  compliance  orders  and 
administrative  penalty  orders  are  not 
subject  to  Headquarters  concurrence 
(with  the  exception  of  those  Regions 
that  have  not  fulfilled  Headquarters 
concurrence  requirements  concerning 
the  requisite  number  of  section  309tg) 
complaints  and  consent  agreements). 
Headquarters  will  review  section  309(gJ 
complaints  and  consent  agreements, 
however,  for  the  purpose  of  determining 
whether  such  orders  should  be 
highlighted  In  Initiative  press  activities. 
We  ask  that  the  Regions  submit  case 
referrals  by  no  later  than  February  15. 
1991,  for  the  April  announcement  and  by 
August  1. 1991  for  the  October  1991 
announcement  We  do  not  intend, 
however,  to  delay  the  processing  of 
referrals  submitted  earlier.  Each  Region 
should  submit  one  or  more  dvil  judidal 
referrals  and  should  also  issue 
administrative  compliance  orders  and 
administi^tive  penalty  orders  as 
appropriate.  After  receipt  of  the  referral 
packages,  the  Regions,  Headquarters 
and  DO}.  In  consultation  with  the  Army, 
will  dedde  if  suits  should  be  filed 
simultaneously  or  in  some  other 
coordinated  manner,  as  Indicated  in  the 

following  schedule: 

1.  Headquarters/Regional    Dec.  la  199a 
conference  calls  to  dis- 
cuss Call  Letter. 

2.  Regions  submit  to  Head-    Jan.  8, 1991. 
quarters  a  list  and  brief 
descriptloa   and    sched- 
ule   for    candidate    en- 
forcement actions. 

3.  Headquarters/Regional    Jan.  22. 1991. 
conference  call   to   dis- 
cuss    candidate     cases 

and  confirm  schedules 
for  candidate  enforce- 
ment actions. 

4.  Deadline  for  Regions  to    Feb,  15. 1991. 
submit       referrals       to 
Headquarters   for   April 

fiilng. 

5.  Deadline  for  Regions  to    Mar.  23. 1991. 
issue         administrative 
compliance   orders,    ad- 
ministrative        consent 

orders  and  administra- 
tive penalty  complalnu 
(copies  of  issued  compli- 
ance orders,  consent 
orders  and  administra- 
tive penalty  complaints 
should  be  supplied  to 
Headquarters  after  issu- 
ance). 


6.  Headquarters  completes 
coordination  of  national 
communications  strategy 
with  Regions.  Army  andl 
DOJ  for  April  announce- 
ment 

7.  Likely  judicial  case 
filing  dates. 

B.  Joint  press  release  and/ 
or  joint  press  conference 
held 

9.  Regions  submit  to  Head- 
quarters a  list  and  brief 
description  and  sched- 
ule for  candidate  en- 
forcement actioiu  for 
October  armouncement 

10.  Headquarters  coordi- 
nates widi  Regions  and 
confinns  schedules  for 
candidate  enforcement 
actions. 

11.  Deadline  for  Regions  to 
submit  civil  judicial  re- 
ferrals to  Headquarters 
for  Octol>er  filing. 

12.  Deadline  for  Regions  to 
issue  administrative 
compliance  orders,  ad- 
ministrative consent 
orders  and  administra- 
tiva  penalty  coraplatnts 
(copies  of  issued  compli- 
ance and  consent  orders 
and  administrative  pen- 
alty complaints  should 
be  supplied  to  Head- 
quarters after  issuance). 

13.  Headquarters  com- 
pletes coordination  of 
national  communica- 
tions strategy  with  Re- 
gions, Corps  and  DO) 
for  October  announce- 
ment 

14.  Likely  judicial  case 
filing  date. 

15.  Joint  press  release 
and/or  joint  press  con- 
ference held. 


April  1.1901. 


April  23, 1991. 
April  23, 1991. 

June  14, 1991. 


July  1, 1991 

Aug.  1. 1991. 
Sept  13. 1991. 


Sept  20. 1991 


Oct.  15. 1991. 
Oct  15, 1991 


Districts  should  continue  to  employ  all 
enforcement  options,  as  discussed  in  the 
attached  joint  guidance  lettar.  For 
purpose  of  the  initiativa,  however,  wa 
ask  that  each  District  submit  two 
planned  or  pending  enforcement  actions 
for  each  phase  of  the  Initiative  which,  in 
the  District's  opinion,  target  particularly 
egregious  violations.  We  will  then 
decide  which  cases  are  proper 
candidates  to  be  publicized  at  the  joint 
press  conference.  The  DistricU  should 
submit  their  actions  In  accordance  with 
the  following  schedule: 

1.  DistricU     submit     to    Feb.  4, 1991. 
Headquarters  two 

planned  or  pending  en- 
forcement actions  to  be 
included  in  the  April  an- 
nouncement 

2.  Headquarters    ooordi-    March  5. 1991. 
nates  with  Districts  and 

confinns  schedules  for 
enforcement  actions. 

3.  Headquarter*  completes    April  1. 1991. 
coordination  of  national 
communications  strategy 

MTith  EPA  and  DO). 

4.  Joint  press  release  and/    April  23. 1991. 
or  joint  press  conference. 

5.  DistricU     submit      to    July  2. 1991. 
Headquarters  two 

planned  or  pending  en- 
forcement actions  to  be 
induded  in  tiie  October 
announcement 

6.  Headquarters     coordi-    Aug.  20,  199L 
nates  with  DUtricU  and 

confirms  acheduies  for 
enforcement  actions. 

7.  Headquarters  completes    Sept  20. 1991. 
coordination  of  national 
communications  strategy 

with  EPA  and  DO), 
a  JoUit  press  release  and/    Oct  IS.  199L 
or  joint  press  conference. 


We  request  that  each  Region  complete 
the  attached  form  on  cases  that  are 
candidates,  for  Inclusion  In  the 
Wetlands  Enforcement  Initiative,  and 
submit  the  forms  to  Hazel  Groman  of  the 
Office  of  WeUands  Protection  and  Elyse 
DiBiagio-Wood  of  the  Office  of 
Enforcement  by  January  8, 1991  or  June 
14. 1991,  as  appropriate.  Headquarters 
staff  assigned  to  the  Initiative  and 
available  to  answer  questions  Indude 
Hazel  Groman,  OWP,  FTS  475-8798.  and 
Elyse  DiBiagio-Wood.  OE-Water,  FTS 
47&-«187, 

Corps  Districts 

Unlike  EPA.  Corps  Headquarters  will 
not  partidpate  in  the  decision  as  to 
which  suits  should  be  filed.  The 
Initiative  is  not  intended  to  affect 
ongoing  Corps  enforcement  activities. 


We  request  that  each  District 
complete  the  attached  form  on  cases 
that  it  believes  should  be  publicized  in 
the  Enforcement  Initiative,  and  submit 
the  form,  in  duplicate,  to  Jack  Chowning. 
HQUSACE,  CECW-OR  by  February  4, 
1991  and  July  2. 1991.  Headquarters  staff 
available  to  answer  questions  regarding 
the  initiative  include  Jack  Chowning. 
272-1781,  and  Martin  Cohen. 
HQUSACE.  CECC-K,  272-0027, 

We  realize  that  the  above  schedule 
will  require  a  large  effort  by  Regional 
and  Distiict  offices.  However,  we 
believe  that  the  Initiative  is  critical  to 
the  priority  goal  of  the  agendes  to 
protect  wetlands,  and  greaUy  appreciate 
your  continued  support  of  the  Initiative, 
We  will  make  Headquarters  personnel 
available  to  assist  the  Regions  and 
Districts. 
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Attachment 

cc:  Regional  Counsels 

Directors,  Water  Mgmt  Div.,  Regs.  1. 11. 

IV,  V.  Vffl,  IX  and  X 
Directors,  Env'l  Services  Div.,  Regs.  Ill 

and  VI 
Ass't  Re^onal  Administrator,  Policy  and 

Management,  Reg.  VII 
Margaret  Strand,  Chief,  Environmental 

Defense  Sec,  DO] 
John  Studt.  Chief,  Regulatory  Branch, 

COE 
Pat  Alberico.  OCE 
Fred  Stiehl,  OE-Water 
Dave  Davis,  OWP 
Martin  Cohen,  Assistant  Chief  Counsel 

for  Litigation.  OfTice  of  the  Chief 

Counsel,  USACE. 

Guidance  on  Judicial  Qvil  and  Criminal 
Enforcement  Piioritiea 

Background 

This  document  provides  guidance  to 
the  Environinental  Protection  Agency 
(EPA)  Regions  and  Army  Corps  of 
Engineers  ENstricts  on  enforcement 
priorities  for  unauthorized  discharges  of 
dredged  or  fill  material  in  waters  of  the 
United  States  in  violation  of  section  301 
of  the  Qean  Water  Act  (CWA). 
Unauthorized  discharges  include  both 
discharges  that  are  unpermitted  and 
discharges  that  violate  permit  terms  or 
conditions.  The  guidance  enumerates 
factors  enforcement  personnel  should 
consider  when  deciding  whether  to  refer 
a  case  for  judicial  action.  By  providing 
this  guidance,  EPA  and  the  Army  intend 
to  encourage  consistency  in  the  manner 
in  which  we  enforce  the  CWA's 
requirements  nationally,  protect  the 
integrity  of  the  section  404  regulatory 
program,  and  direct  limited  program 
resources  in  a  manner  that  produces  the 
most  beneficial  environmental  results. 

Options  to  address  CWA  violations 
include:  no  action,  voluntary 
compliance,  cease  and  desist  orders, 
EPA  administrative  compliance  orders, 
interim  measures  designed  to  protect  the 
aquatic  ecosystem  from  further  damage, 
after-the-fact  permits,  administrative 
penalty  orders,  and  civil  and  criminal 
judicial  actions.  This  guidance  discusses 
priorities  for  civil  and  criminal  judicial 
actions  only.  By  difining  priorities  for 
judicial  actions,  EPA  and  the  Army  do 
not  intend  to  suggest  that  the  agencies 
limit  their  use  of  these  or  any  other 
enforcement  options.  In  fact  the 
agencies  should  continue  the  use  of  all 
enforcement  options  whether  in 
conjunction  with  or  instead  of  civil  and 
criminal  proceedings. 


Civil  and  Criminal  Enforcement 
Priorities 

A.  Civil  judicial  Cases 

Decisions  on  whether  to  refer  a  civil 
action  to  the  Department  of  Justice  must 
be  on  a  case-by-case  basis,  and  the 
absence  or  presence  of  one  or  more  of 
the  following  factors  should  not 
necessarily  dictate  a  decision  regarding 
a  particular  case.  Nevertheless, 
enforcement  personnel  should  consider 
the  following  factors  when  deciding 
whether  to  refer  a  civil  action: 

1.  Quality  of  the  waters  affected. 
Enforcement  personnel  should 
determine,  to  the  extent  practicable, 
what  functions  and  values  the  waters 
performed  prior  to  the  unauthorized 
discharge.  Regions  and  Districts  should 
give  priortiy  to  violations  that  affect 
wetiands  and  other  special  aquatic  sites. 

2.  Impact  of  the  discharge. 
Enforcement  personnel  should 
determine,  to  the  extent  practicable,  the 
amount  and  content  of  the  discharge,  the 
number  of  acres  affected  by  the 
discharge,  and  the  discharge's  direct  and 
indirect  effects.  Priority  should  be  given 
to  those  discharges  that  have  an 
especially  deleterious  effect  on  wetlands 
functions  or  values,  that  affect  a  large 
area  of  wetiands  or  other  waters,  or  that 
are  widespread  and  have  significant 
cimiulative  effects.  These  would  include 
unauthorized  discharges  with  significant 
adverse  effects  on  aquatic  ecosystem 
diversity,  productivity,  and  stabihty 
such  as  loss  of  fish  or  wildlife  habitat  or 
loss  of  the  capacity  of  a  wetland  to 
assimilate  nutrients,  purify  water,  or 
reduce  wave  energy.  Judicial 
enforcement  action  would  normally  be 
appropriate,  for  example,  for 
unauthorized  discharges  that  cause  or 
contribute  to  violations  of  state  water 
quality  standards;  violate  any 
applicable  toxic  effluent  standard  or 
prohibition  under  section  307  of  the 
CWA;  or  jeopardize  endangered  or 
threatened  species  and  their  designated 
critical  habitat.  Judicial  enforcement 
action  should  be  considered  for  any 
case  where  unauthorized  discharges  did 
or  may  cause  or  contribute  to  significant 
adverse  environmental  impacts. 

3.  Culpability  of  violator  Enforcement 
personnel  should  consider  the  violator's 
prior  compliance  history  when 
determining  what  type  of  enforcement 
action  is  appropriate.  Priority  should  be 
given  to  violators  with  a  history  of 
noncompliance  and  those  who  commit 
knowing  violations.  The  violator's 
experience  with  the  program  and 
whether  he  or  she  had  been  the  subject 
of  previous  enforcement  actions  are 
considerations.  In  general,  repeat 
violators  warrant  judicial  action. 


regardless  of  whether  the  violations 
occurred  on  the  same  site  or  on  different 
sites.  Repeat  violations,  however,  are 
not  a  prerequisite  for  referring  a  civil 
case  to  the  Department  of  Justice. 

4.  Deterrence  value.  Enforcement 
personnel  should  consider  the  extent  to 
which  the  violation  is  flagrant  visible, 
and  well-publicized.  If  there  are  a 
number  of  violations  within  a  particular 
geographic  area  or  industry,  civil 
judicial  action  against  one  or  more  of 
the  violators  can  provide  excellent 
deterrence.  The  agencies  should  refer 
for  civil  action  a  case  against  any 
violator  whose  actions,  if  left 
unpunished,  would  have  the  effect  of 
jeopardizing  the  integrity  of  the  section 
404  program  in  the  area  where  the 
violation  occurred. 

5.  Benefit  from  the  violation. 
Enforcement  personnel  should  consider 
the  economic  benefit  a  violator  derived 
from  the  unauthorized  discharge. 
Because  administrative  penalties  are 
limited,  when  a  violator  has  obtained  a 
signlHcant  economic  benefit  from  the 
discharge,  a  civil  judicial  action  may  be 
the  only  enforcement  option  that  can 
effectively  recover  that  benefit. 

8.  Equitable  considerations.  In 
addition  to  the  above  five  factors,  the 
Regions  and  Districts  will  want  to 
anticipate  and  evaluate  the  strength  of 
any  equitable  considerations  likely  to  be 
raised  by  potential  defendants.  Priority 
should  be  given  to  recent  and  ongoing 
violations.  Regions  and  Districts  should 
also  take  into  account  as  appropriate, 
when  the  Region  and/or  District  learned 
of  the  violation,  and  whether  timely 
administrative  attempts  to  achieve 
comphance  were  unsuccessful  and  a 
civil  referral  is  the  only  available  means 
to  obtain  needed  injunctive  relief. 

Another  equitable  consideration  is 
whether  the  violator  received 
misinformation  from  the  federal 
government  as  to  whether  the  discharge 
required  a  section  404  permit.  Based  on 
existing  case  law,  the  federal 
government  can  only  rarely  and  in  very 
limited  circumstances  be  barred  from 
enforcing  its  laws.  At  the  same  time,  an 
important  goal  of  federal  enforcement, 
including  section  404  enforcement  is  fair 
and  equitable  treatment  of  the  regulated 
community.  As  a  result  the  Regions  and 
Districts  will  need  to  carefully  consider 
the  appropriateness  of  initiating  a  civil 
suit  in  cases  where  the  violator  may 
have  reasonably  relied  on  a  federal 
official's  misrepresentations  regarding 
the  need  for  a  section  404  permit.  This 
includes  situations  where  the  violator 
was  led  to  believe  that  the  activity  did 
not  constitute  a  discharge,  that  the 
discharge  did  not  take  place  in  waters  of 
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the  United  States,  or  that  a  general 
permit  covered  the  discharge.  When 
determining  whether  the  violator's 
reliance  was  reasonable,  enforcement 
personnel  should  assess  such  factors  as 
whether  the  misrepresentations  were 
made  by  EPA  or  the  Corps,  the  two 
federal  agencies  charged  with 
implementing  the  section  404  program, 
or  another  federal  agency;  whether  the 
misrepresentations  were  communicated 
to  the  violator  in  writing  or  were  merely 
oral  statements;  the  extent  of  the 
violator's  familiarity  with  the  section 
404  program;  and  whether  the  violator 
knew,  should  have  known,  or  with 
reasonable  diligence  could  have 
determined,  that  the  representations 
were  erroneous. 

The  first  two  factors  listed  above 
center  upon  the  environmental  effects  of 
the  violation.  Special  attention  should 
be  paid  both  to  violations  that  damage 
large  areas  of  wetlands  and  those  that 
impair  valuable  wetiands,  no  matter 
what  their  size.  The  next  three  factors 
are  intended  to  protect  the  integrity  of 
the  section  404  program  by  focusing 
enforcement  priorities  first  on 
individuals  or  violations  which  show 
disdain  for  the  law  and  on  those  who 


seek  to  benefit  from  circumvention  of 

the  law. 

B.  Criminal  Cases 

Witii  regard  to  die  discharge  of 
dredged  or  fill  material,  section  309(c)  of 
the  CWA  provides  criminal  penalties  for 
four  separate  offenses.  First  anyone 
who  negligentiy  violates  section  301 
(e.g..  engaging  in  unauthorized 
discharges)  or  who  negligentiy  violates 
the  requirements  of  a  section  404  permit 
may  be  criminally  liable.  Second, 
anyone  who  knowingly  violates  section 
301  or  the  requirements  of  a  section  404 
permit  may  also  be  subject  to  criminal 
hability.  Third,  any  person  who  violates 
section  301  or  the  conditions  of  a  section 
404  permit  and,  in  doing  so,  knowingly 
endangers  another  person  may  be 
subject  to  criminal  penalties.  Finally, 
section  309(c)  provides  criminal 
sanctions  for  persons  who  knowingly 
make  false  material  statements 
regarding  a  section  404  permit 

In  some  instances  a  violation  wrill 
involve  circumstances  which  indicate 
that  a  criminal  prosecution  may  be  in 
order.  Such  circumstances  should  be 
underscored  when  the  case  is  referred  to 
the  Department  of  Justice.  Ultimately. 


justice  must  exercise  its  discretion  as  to 
whether  or  not  to  proceed  criminally  in 
any  case.  If  there  is  a  possibility  of 
criminal  prosecution,  field  personnel 
should  pay  special  attention  to 
evidentiary  matters  such  as  sample 
preservation,  content  of  statements  to 
and  from  any  potential  defendant,  good 
photographs,  and  chain  of  custody. 
This  document  p^ov^des  internal 
guidance  for  field  personnel  regarding 
tiie  exercise  of  their  enforcement 
discretion.  Accordingly,  this  document 
creates  no  rights  in  third  parties. 

For  the  Envirvnmental  Protection  Agency. 
Dated:  December  7,  1990 
David  C.  Davis. 
Director.  Office  of  Wetionds  Protection. 

Dated:  December  10, 1990. 
Frederick  F.  StiehL 

Associate  Enforcement  Counsel  for  Water. 
For  the  Department  of  the  Army- 
Baled  February  12. 1990. 
John  P.  Elmore, 

Chief  Operations.  Construction,  and 
Readiness  Division.  Directorate  of  Civil 
Works. 
(FR  Doc.  91-1394  Filed  1-18-81.  8:45  am) 
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ENVmONMENTAL  PROTECTION 
AGENCY 


[ful 


PretsctkMi  of  Stratoiplwrte  Omnw 

HOmfT  Environmental  Protection 

Agency  (EPA). 

AcnON:  Notice  Listing  Ozone-Depleting 

Substances. 


r.  EPA  is  today  publishing 
Initial  lists  of  ozone-depleting 
substances  under  section  602  of  Clean 
Air  Act  as  amended  by  the  Gean  Air 
Act  Amendments  of  IQOa  (The 
Amendments)  Public  Law  101-549. 
Section  002  specifies  the  creation  of  two 
hsts.  One  bst  contains  fully  halogenated 
chlorofluorocarbons  (CFCs),  halons, 
carbon  tetrachloride  and  methyl 
chloroform,  collectively  referred  to  as 
"Class  r*  substances.  The  second  list 
contains  hydrochlorofluorocarbons 
(HCFCs),  termed  "Class  11"  substances. 
Section  602  also  requires  EPA  at  the 
time  it  publishes  the  initial  lists  to 
assign  each  listed  substance  numerical 
values  representing  the  substance's 
ozone-depletion  potential  (OOP), 
chiorine  and  bromine  loading  potentials, 
and  atmospheric  lifetime. 
AOOWEHtr.  Information  relevant  to  this 
notice  is  contained  in  Docket  A-40-50 
which  may  be  viewed  at  the  Central 
Docket  Section.  South  Conference  Room 
4,  Environmental  Protection  Agency,  401 
M  Street  SW.  Washington.  DC  VMia 
The  docket  may  be  inspected  between  8 
a.m.  and  3:30  pj».  on  weekdays.  As 
provided  in  40  CFR  part  2.  ■  reasonable 
fee  may  be  charged  for  photocopying. 


ITION  COMTACIt 
Daniel  Blank,  Program  Analyst,  Global 
Change  Division,  Office  of  Atmospheric 
and  Indoor  Air  Programs,  Office  of  Air 
and  Radiation  (ANR-445),  EPA,  401  M 
Street  SW..  Washington.  DC  20460. 
Telephone  (202)  475-8894. 
SUPfLEMCNTARY  INFOHMATION: 

1.  Background 

Stratospheric  ozone  shields  the  earth's 
surface  from  dangerous  ultraviolet  (UV- 
B)  radiation.  In  response  to  growing 
scientific  evidence,  a  national  and 
international  consensus  developed  that 
unabated  use  of  certain  man-made 
halocarbons  would  result  in  depletion  of 
stratospheric  ozone.  To  the  extent 
depletion  occurs,  penetration  of  UV-B 
radiation  will  increase,  resulting  in 
potential  health  and  environment  harm 
including  increased  incidence  of  certain 
skin  cancers  and  cataracts,  suppression 
of  the  immune  system,  damage  to  crops 
and  aquatic  organisms,  increased 
formation  of  ground-level  ozone,  and 


increased  weathering  of  outdoor 
plastic*.  (See  53  FR  30566  for  more 
inibnnatioa  on  the  effects  of  ozone 
depletion.) 

Different  halocarbons  vary  in  their 
potential  to  deplete  stratospheric  ozone. 
The  chlorofhiorocarbons  (CFCs),  for 
example,  are  such  stable  molecules  that 
they  reach  the  stratosphere  largely 
intact,  and  only  there  are  degraded  by 
high  energy  solar  radiation.  The  chlorine 
from  the  CFCs  is  then  released  in  forms 
(or  chemical  precursors  of  forms)  which 
can  remain  in  the  stratosphere  depleting 
ozone  for  in  excess  of  100  years. 
Partially  halogenated  compounds  such 
as  the  HCFCs,  on  the  other  hand,  can 
degrade  in  the  lower  atmosphere.  Their 
chlorine,  which  is  released  in  a  variety 
of  forms,  can  leave  the  atmosphere  by 
"raining  out"  before  reaching  the 
stratosphere. 

n.  Title  VI  of  the  Clean  Air  Act 

In  title  VI  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress 
established  a  comprehensive  regime  for 
phasing  out  ozone-depleting  substances. 
Building  on  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  and  the  London  Amendments  of 
1990  and  the  EPA  regulations 
implementing  the  Protocol  (see  53  PR 
30566,  August  12, 1988).  title  VI  calls  for 
the  phase-out  of  most  ozone-depleting 
substances  by  the  year  2000  and  the 
imposition  of  other  controls  designed  to 
minimize  the  emissions  of  such 
substances  prior  to  their  elimination. 

Today's  notice  is  essentially  a 
building  block  of  the  title  VI  regulatory 
regime.  As  required  by  section  602  of  the 
Act.  it  lists  ozone-depleting  substances 
•s  either  "class  I"  or  "class  II".  Class  I 
substances  are  the  most  ozone-depleting 
and  are  subject  to  more  stringent  control 
requirements  under  other  provisions  of 
the  title.  Section  604,  for  instance, 
requires  that  production  and 
consumption  (defined  as  production  plus 
imports  minus  exports)  of  class  I 
substances  be  phased  out  by  the  year 
2000,  or  in  the  case  of  methyl 
chloroform,  2002.  Class  II  substances,  on 
the  other  hand,  are  less  ozone-depleting 
and  considered  likely  near-term 
alternatives  for  Class  I  substances. 
Since  they  still  deplete  ozone,  other 
provisions  of  title  VI  require  that  they  be 
eventually  phased  out  and  in  the  interim 
be  controlled  through  recycling  and 
other  requirements. 

Section  602  also  requires  EPA  at  the 
time  it  publishes  the  hsts  of  class  1  and 
class  II  substances  to  assign  each 
substance  values  representing  its  OBOne 
depletion  potential  (ODP),  chlorine-  or 
bromine-loading  potential  and 
atmospheric  lifetime.  These  values  are 


rdevant  to  several  provisions  of  title  VI. 
For  example,  section  607  permits 
persons  to  trade  allowances  to  produce 
ozone-depleting  substances  based  on 
their  relative  ozone  depletion  potential. 

m.  Listing 

A.  Classification  of  Substances 

Section  602  specifies  the  substances  to 
be  indoded  in  each  of  the  lists  being 
published  today.  This  section  of  the 
notice  thus  conveys  Congress'  decision 
as  to  the  appropriate  initial 
classification  of  ozone-depleting 
substances.  For  each  group  of 
substances  set  forth  below,  EPA 
provides  some  background  information 
on  the  chemical  involved.  This 
information,  however,  is  not  provided  as 
a  basis  for  the  classifications  or 
groupings  identified.  Again,  Congress 
made  the  classification  and  groupings 
decisions  for  the  initial  lists  and 
required  EPA  to  publish  those  lists 
within  60  days  of  the  enactment  of  the 
1960  Amendments. 

The  Agency  does  have  authority 
under  section  602(c)  to  add  by  rule  to  the 
bsts  any  other  chemicals  that  it  finds 
meet  the  criteria  for  inclusion  in  either 
class  I  or  class  IL  Class  I  chemicals  are 
those  the  Administrator  finds  cause  or 
contribute  significantly  to  harmful 
ejects  on  the  stratospheric  ozone  layer, 
including  all  chemicals  that  have  an 
ozone  depletion  potential  of  0.2  or 
greater.  Class  II  chemicals  are  those  the 
Administrator  finds  are  known  or 
reasonably  anticipated  to  cause  or 
contribute  to  harmful  ejects  on  the 
stratospheric  ozone  layer.  The  short 
deadline  for  publishing  the  initial  lists, 
however,  makes  exercise  of  the 
Administrator's  authority  infeasibls  at 
this  time. 

1.  Class  I 

EPA  notes  that  class  I  substances  are 
the  same  as  those  listed  in  Annexes  A 
and  B  of  the  London  Amendments  to  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer. 

a.  Croup  I— CFCs.  Class  I/Group  I 
includes  chlorofluorocarbon  (CFC)  -11,  - 
12,  -113,  -114  and  -115  and  their 
isomers.  These  are  the  five  CFCs 
originally  restricted  by  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  and  by  EPA's  August  12, 
1968  final  rule  implementing  the 
ProtocoL  These  fuUy-halogenated 
substances  currently  have  several 
omimercial  uses,  including  refrigeration, 
solvents,  and  foams. 

b.  Croup  II^Hahns.  Class  I/Group  II 
indudes  Halon-1211,  -1301  and  -2402 
and  their  isomers.  These  are  the  three 
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Halons  originally  restricted  by  the 
Montreal  Protocol  and  by  EPA's  August 
12, 1968  final  rule.  Halons  are 
brominated  compounds  used  primarily 
as  fire-extinguishing  chemicals.  While 
on  a  molecule-per-molecule  basis,  the 
Group  n  substances  are  much  more 
damaging  to  the  ozone  layer  than  the 
Group  I  substances,  the  total  emissions 
of  halons  have  been  significantly  less 
than  those  of  the  CFCs. 

c.  Grvup  III— Other  CFCs.  In  Qass  1/ 
Group  in  are  CFC-13,  -111.  -112.  -211.  - 
212.  -213,  -214.  -215,  -216  and  -217.  Like 
Group  I  substances,  these  substances 
are  hJly-halogenated.  However,  in  the 
past  they  were  not  produced  In  large 
amounts  and  were  not  included  in  the 
initial  restrictions  of  the  Montreal 
ProtocoL  Some  of  the  substances  in  this 
Group  (e.g..  CFC-13  and  -112)  are 
currently  produced  or  used  in  very  small 
amount  in  the  United  States.  Others  in 
this  Group  have  never  been 
commercially  available. 

d.  Croup  rV— Carbon  Tetrachloride. 
Class  I/Group  IV  includes  only  carbon 
tetrachloride  and  its  Isomers.  Carbon 
tetrachloride  was  used  extensively  In 
the  United  States  as  a  solvent  and  grain 
fumlgant  and  is  still  used  In  this 
capacity  In  many  parts  of  the  world- 
However.  Its  hi^  toxicity  led  to  a  ban  of 
its  use  in  the  United  States  In  most 
applications.  Its  primary  use  In  the 
United  States  today  is  as  a  feedstock  for 
the  production  of  CFCs. 

e.  Croup  V— Methyl  Chloroform. 
Class  I/Group  V  includes  only  methyl 
chloroform  (1,1,1-trichloroethane)  and 
its  isomers,  except  for  1,1,2- 
bidiloroethane.  Methyl  chloroform  Is 
widely  used  throughout  the  worid  as  an 
industrial  solvent  Unlike  the  other  class 
I  substances,  it  is  only  partially 
halogenated  and  correspondingly  has  a 
much  lower  ODP. 

2.  Qass  n-^CFCs 

Class  n  corresponds  to  Annex  C  of 
the  London  Amendments  to  the 
Montreal  Protocol  and  is  defined  by  the 
Clean  Air  Act  as 

hydrochlorofluorocarbon  (HCFC)  -21,  - 
22,  -31.  -121.  -122.  -123,  -124,  -131,  -132,  - 
133,  -141,  -142.  -221.  -222,  -223,  -224,  -225, 
-226.  -231,  -232,  -233,  -234,  -235,  -241,  -24Z 
-243.  -244,  -251,  -252.  -253,  -281,  -262  and  - 
271  and  their  isomers.  Because  the  class 
II  substances  are  only  partially 
halogenated,  their  ODPs  are 
significantly  lower  than  the  class  I 
substances.  Only  HCFC-22  is  widely 
used  in  the  United  States  today.  Others, 
including  -123,  -124.  -14ib  and  -142b,  are 
currently  being  tested  as  potential  short- 
term  substitutes  for  the  CFCs  in  many 
uses.  The  great  majority  of  the  class  II 
substances  have  never  been 


commercially  available,  and  as  a  result 
very  little  scientific  analysis  exists  for 
them. 

EPA  considers  the  HCFCs  to  be 
transitional  substances  which  are 
critical  to  the  full  phase-out  of  the  CFCs. 
HCFCs  have  much  lower  ODPs  and  are 
already  being  developed  as  first 
generation  substitutes  for  many  CFC 
uses.  Because  the  HCFCs  do  add 
chlorine  to  the  stratosphere,  their 
production  must  be  limited  as  well  The 
HCFCs  will  serve  as  a  bridge  to 
facilitate  the  quick  elimination  of  the 
more  harmful  CFCs.  but  will  Uiemselves 
be  phased  out  eventually. 

B.  Assignments 

As  explained  earlier,  EPA  is  required 
to  assign  numerical  values  for  ozone- 
depletion  potential  atmospheric 
lifetime,  and  chlorine-  and  bromine- 
loading  potential  for  each  halocarbon 
listed  in  today's  notice.  In  onier  to 
precisely  estimate  any  of  these  values,  a 
substance  must  be  tested  in  a 
laboratory.  Several  of  the  substances 
listed  in  today's  notice,  however,  are  not 
commercially  available  and  therefoe 
have  not  been  tested.  EPA  has  estimated 
values  or  ranges  of  values  for  some 
untested  compounds  based  upon  their 
known  qualities  or  the  known  qualities 
of  structurally  similar  compounds.  EPA 
reserves  publication  of  the  values  for 
remaining  substances  until  a  later  date. 


1.  Ozone  Depletion  Potential 

Section  601(10)  of  the  Clean  Air  Act 
AmendmenU  of  1990  defines  ozone- 
depletion  potential  (ODP)  as  "a  factor 
established  by  the  Admlnlsti-ator  to 
reflect  the  ozone-depletion  potential  of  a 
substance,  on  a  mass  per  kilogram  basis, 
as  compared  to  chlorofluorocarbon-ll 
(CFC-11),"  and  goes  on  to  state  that 
"such  factor  shall  be  based  upon  tiie 
substance's  atmospheric  lifetime,  the 
molecular  weight  of  bromine  and 
chlorine,  and  the  substance's  ability  to 
be  photolytically  disassociated,  and 
upon  other  factors  determined  to  be  an 
accurate  measure  of  relative  ozone- 
depletion  potential." 

Section  602(e)  specifies  ODPs  for  all 
of  the  class  I  substances  and  five  of  the 
class  II  substances,  and  states  that  the 
specified  ODP  shall  be  assigned  by  EPA, 
"unless  the  Administi-ator  adjusts  the 
substance's  ozone-depletion  potential 
based  on  criteria  referred  to  in  section 
601(10)."  It  also  states  that  "where  the 
ozone-depletion  potential  of  a  substance 
is  specified  in  the  Montreal  Protocol,  the 
ozone-depletion  potential  specified  for 
that  substance  under  this  section  shall 
be  consistent  with  the  Montreal 

Protocol" 


All  of  the  ODPs  assigned  in  today's 
notice  except  for  HCFC-141b  were 
specified  by  section  e02(e)  and  are 
consistent  with  the  Montreal  ProtocoL 
EPA  has  adjusted  the  ODP  for  HCFC- 
141b  from  0.1  to  ai2  based  upon  recent 
analysis  performed  by  the  National 
Oceanic  and  Atmospheric 
Adminisb-ation  (NOAA).  (See  reference 
Albritton.]  The  recent  analysis 
performed  by  NOAA  took  several 
factors  into  consideration.  Including  the 
substance's  atmospheric  lifetime  and  its 
ability  to  be  photolytically 
disassociated.  The  Agency  has  reserved 
the  assignments  of  ODP  for  the 
remaining  substance  for  which  no  ODP 
has  been  specified  by  section  602  or  the 
Montreal  Protocol,  and  will  publish 
them  at  a  later  date  when  more 
information  is  available. 

Ozone-depletion  potentials  are 
generally  estimated  by  performing 
analyses  with  atmospheric  models  on 
ozone  destruction  by  various 
compounds.  The  ODP  measure  assumes 
that  steady-state  conditions  apply  in  the 
model  Under  steady-state  conditions, 
emissions  are  fixed  at  a  constant  rate 
for  each  year  and  the  model  reaches  an 
"equilibrium"  state  in  which  the  new 
emissions  each  year  are  balanced  by  the 
annual  removal  of  the  compound  so  that 
the  concentration  in  the  atmosphere  is 
constant  The  decrease  In  column  ozone 
in  the  model  is  then  measured  and 
compared  to  the  decrease  for  a  similar 
analysis  using  the  same  annual 
emissions  for  CFC-11. 

In  order  to  determine  a  substance's 
ODP,  ozone  destruction  and  formation 
are  modeled,  including  the  various 
catalytic  destruction  cycles  for  ozone 
via  reactions  with  inorganic  chlorine 
and  bromine  species  In  the  stratosphere. 
In  addition  to  modeling  the  reactions  in 
which  ozone  participates  direcUy, 
scientists  must  also  Include  the  Impacts 
of  other  chemical  species  which  afiect 
reaction  rates  or  the  concentration  of 
gases  that  participate  in  the  ozone 
reactions.  For  example,  such  species  as 
carbon  dioxide,  methane,  and  nitrous 
oxide  have  impacts  on  ozone  levels 
through  such  mechanisms  as  altering  the 
temperature  structure  of  the 
stratosphere  or  through  direct  chemical 
reactions  afifecting  species  that 
participate  directly  in  ozone  reactions. 

Despite  the  sophistication  of  the 
preliminary  models,  however,  scientists 
were  unable  to  predict  the  extent  of 
decrease  in  stratospheric  ozone  that 
was  later  observed.  Neither  the  seasonal 
loss  of  ozone  over  the  south  pole  known 
as  the  "Antarctic  ozone  hole."  nor  the 
three  to  five  percent  drop  in  total 
column  ozone  over  the  northern  and 
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mid-l«titade«  wert  predicted  by  any  of 
the  modeU. 

Using  new  multi-dimenuonaJ  models 
to  inoorpont*  seMonal  and  regioDa] 
variatioBa.  sdentiata  have  begun  to 
explore  modeling  the  oxooe  depletion 
phenonenoo  that  has  been  observed 
over  Antarctica  and  that  could  occur  to 
a  lesser  extent  in  the  Arctic.  This  effort 
will  involve  a  significant  amount  of 
further  work  in  order  to  model  reliably 
such  complex  phenomenon  as  the  role  of 
polar  stratospheric  clouds  as  well  as 
other  special  meteorological  and 
chemical  conditions  in  uie  polar  regions. 
Since  the  models  used  for  recent 
assessments  [See  reference  UNEP 
Sdentific  Assessment:  1968]  and  for  the 
current  ozone  depletion  calculatioas  do 
not  contain  these  processes,  they 
therefore  do  not  model  the  occurrence  of 
the  Antarctic  ozone  hole  or  the  possible 
role  of  this  phenomenon  ki  depleting 
ozone  above  the  Arctic. 

Tbns,  while  ODPt  are  osefal  for 
summarizing  the  destmctive  potential  of 
corapoonds  in  a  single  munber,  it  should 
be  recognized  Aat  the  ODP  estimates 
which  are  available  now  have  been 
calculated  wing  atmospheric  models 
«vith  significant  Uraitations.  These  model 
limitations  contribute  to  the  uncertainty 
oftheODPvahies. 

2.  Atmo^>hehc  Lifetime 

Sectteo  602(e)  of  the  Clean  Air  Act 
Amendments  of  1900  also  states  that  the 
Administrator  shall  pobUsh  the 
atmospheric  lifetime  of  each  listed 
substance.  Several  methods  for 
estimating  atmoapfaeric  hietimes  have 
been  aacd  for  the  different  hated 
substances. 

The  atmospheric  bfetime  for  methyl 
chloroform  has  been  inferred  from 
actual  atmospheric  measurements.  [See 
reference  Prinn.)  The  values  for  the 
other  listed  substances  are  based  upon 
model  eatimationa. 

Atmoapheric  lifetimes  for  halons, 
carbon  tetrachloride  and  Group  I  CFCs 
have  been  estinkated  using  models 
which  track  their  destruction  in  the 
stratosphere  by  ultraviolet  radiation. 
The  particular  lifetimes  aaaigned  in 
today's  notice  for  these  subatances  are 
representative  of  the  range  of  lifetimes 
predicted  by  current  models.  The 
estimated  values  may  be  too  high  or  too 
low  by  aa  much  aa  25%.  (See  refoeoce 
UNEP  Scientific  Aasessment  1969.) 

Estimated  ranges  for  the  atmospheric 
lifetimes  of  Group  III  CFCs  were 
developed  by  EPA  based  upon  the  ODP 
of  1.0  assigned  to  each  of  them  by  the 
Parties  to  the  Montreal  Protocol  and  the 
previously  estimated  atmospheric 
lifetimes  for  the  structurally  similar 
fully-halogenated  compouoids.  CFG-13 


was  estimated  to  have  at  least  the 
atmospheric  lifetime  of  CFC-12  because 
CFC-13  contains  an  additional  fluorine 
atom,  whose  strong  bond  adds  to  the 
atmospheric  lifetime  of  the  compound. 
Likewise.  CFC-111  and  -112  were 
estimated  to  have  lifetimes  no  greater 
than  CFC-113  because  of  the  fewer 
fluorine  atoms  contained  by  CFC-111 
and  -IIZ  Broad  ranges  estimating  the 
atmospheric  hfetimes  for  CFC-211 
through  -217  were  developed  assuming 
a  range  similar  to  the  other  fully 
halogenated  compounds. 

The  atmospheric  lifetimes  assigned 
for  the  HCFCs  are  based  on  models 
different  from  those  used  for  the  fully 
halogenated  compounds.  Three  distinct 
methods  can  be  used  to  estimate 
atmospheric  lifetimes  for  HCFCs.  (See 
Reference  UNEP  Scientific  Assessment: 
1989.)  The  atmospheric  lifetimes  derived 
from  these  methods  vary  within  about 
15  percent.  The  atmospheric  lifetimes 
assigned  in  today's  listing  for  HCFCs  are 
based  on  the  comparatively  well- 
established  calculations  for  the 
atmospheric  lifetime  of  methyl 
chloroform.  (See  reference  Priiui.) 

HCFCs  are  similar  to  methyl 
chloroform  in  that  they  are  only 
partially  halogenated— that  is,  each 
molecule  contains  at  least  one  atom  of 
hydrogen.  Unlike  the  fully  halogenated 
CFCs  and  other  class  I  substances,  the 
hydrogen  atom  in  the  partially 
halogenated  substances  allows  it  to 
react  with  hydroxyl  radicals  found  in 
the  lower  atmosphere.  Reactions  with 
the  hydroxyl  radicals  can  cause  the 
partially  halogenated  molecule  to  break 
apart  before  it  reaches  the  stratoephere 
where  it  can  contribute  to  ozone 
depletion. 

Because  of  the  similarity  between 
HCFCs  and  methyl  chloroform,  a  ratio  of 
the  rate  coefficient  for  the  methyl 
chloroform  plus  hydroxyl  radical 
reaction  and  the  rate  coefficient  for  the 
HCFC  plus  hydroxyl  radical  reaction 
can  be  used  to  estimate  the  atmospheric 
lifetimes  for  the  HCFCs.  EPA  believes 
that  this  method  should  be  reUable  for 
calculating  HCFC  hfetimes  in  the  range 
of  one  to  30  years.  Uncertainties  for  this 
method  are  estimated  to  be  40-50 
percent.  (See  reference  UNEP  Scientific 
Assessment  1969.) 

In  addition  to  the  estimates  drawn 
from  the  UNEP  Scientific  Assessment 
today's  notice  includes  previously 
tmpublished  calculated  atmospheric 
lifethnes  for  HCFC»-121  and  -122.  and 
estimated  atmospheric  lifetimes  for 
HCFC»-225ca  and  -225cb,  based  upon 
recent  research  by  NASA.  (See 
reference  Hampson.)  An  adjusted 
atmospheric  lifetime  is  also  mcluded  for 
HCFC-141b  based  on  a  recent  article 


submitted  to  the  Journal  of  Physica) 
Chemistry  by  Talukdar,  et  aL 

Finally.  EPA  estimated  that  the 
atmoapheric  hfetime  for  HCFC-131 
would  likely  be  no  higher  than  HCFC- 
132b  and  -133a  because  of  the  fewer 
fluorine  atoms  contained  by  HCFC-131. 
As  discussed  above,  however,  the 
chemistry  determining  the  atmospheric 
lifetimes  for  the  HCFCs  is  significantly 
more  complex  than  for  the  fuU- 
halogenated  compounds.  For  this 
reason,  HCFC-131,  -22Sca  and  -22Scb 
are  the  only  partially  halogenated 
compounds— beyond  those  specified  by 
the  UNEP  Scientific  Assessment — for 
which  EPA  has  published  estimated 
atmospheric  lifetimes. 

3.  Chlorine  and  Bromine  Loading 
Potentials 

Section  e02(e)  states  that  the 
Administrator  shall  also  publish  the  ' 
chlorine  and  bromine  loading  potential 
of  each  listed  substance. 

Chlorine  and  bromine  are  the  two 
elements  that  scientists  beheve 
catalytically  destroy  stratospheric 
ozone.  Chlorine  Loading  Potential  (CLP) 
is  defined  as  the  maximum  chlorine 
transported  to  the  stratosphere  relative 
to  CFC-11.  and  Bromine  Loading 
Potential  (BLP)  is  defined  as  the 
maximum  bromine  transported  to  the 
stratosphere  relative  to  Halon-1301. 

Because  the  CLPs  and  BLPs  depend 
only  on  the  atmospheric  lifetime, 
molecular  weight,  and  the  number  of 
chlorine  or  bromine  atoms  per  molecule, 
they  can  be  readily  calculated  once  the 
atmospheric  hfetimes  are  known. 
Obviously,  a  compound  that  contains  no 
chlorine  will  have  a  CLP  of  0.00  and  a 
compound  that  contains  no  bromine  wiU 
have  a  BLP  of  0.00. 

Chlorine  and  bromine  loading 
potentials  have  been  proposed  as  a 
conservative  alternative  measure  to  the 
ozone-depletion  potentials  in  light  of  the 
limitations  of  ozone-depletion  potentials 
mentioned  above.  The  CLPs  and  BLPs 
would  be  considered  conservative 
measures  because  they  represent  a 
substance's  maximum  potential  effect 
on  stratospheric  ozone  without 
attempting  to  consider  the  extent  to 
which  the  substance  could  be 
incompletely  broken  down  to  release 
less  chlorine  or  bromine  in  the 
stratosphere.  (See  reference  UNEP 
Scientific  Assessment:  1969.) 

In  addition  to  the  CLPs  and  BLPs 
drawn  from  the  UNEP  Scientific 
Assessment,  EPA  calculated  CLPs  for 
die  CFCs  and  HCFCs  whose 
atmospheric  lifetimes  were  estimated  by 
NASA  or  EPA.  The  certainty  of  the  CLPs 
for  these  substances  depends  directly 
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upon  the  estimates  for  atmospheric 
lifetimes,  and  where  a  range  was 
estimated  for  atmospheric  lifetimes  a 
range  was  also  calculated  for  CLP. 

4.  Isomers 

Section  602  (a)  and  (b)  states  that  the 
initial  list  of  class  I  and  class  II 
substances  shall  also  include  the 
isomers  of  the  listed  substances,  other 
than  1.1.2-trichloroethane  (an  isomer  of 
methyl  chloroform). 

Isomers  can  be  defined  as  two  or 
more  compounds  that  contain  the  same 
numbers  of  atoms  of  the  same  elements 
but  differ  in  structural  arrangement  and 
properties.  As  shown  by  the  analysis 
done  by  NASA  on  HCFC-225  (see 
above),  isomers  can  have  varying  ozone 
depletion  properties  based  upon  their 
different  structures  despite  having  the 


same  elemental  constituents.  EPA  does 
not  currently  have  adequate  data  on  the 
potential  ozone-depletion  effects  of  all 
possible  isomers  of  the  listed  substances 
and  reserves  publications  of  their  value* 
for  a  later  date. 
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Appendix  A 


Controlled  Substance 


OOP 


AtL 


AOassl 

.  Group  1: 

CFa,-TrK:htorofluofOmettiane  (CFC-1 1 )....- - 

CFtOrOicNofOdifluoromethane  (CFC-12) 

C.F.C»rTric)ilorotnfluoroethane  (CFC-113) 

C,F,C3rOich(ofOtetraBuOfoethane  (CFC-1 14) _ 

CF.a-Monochtoropentafluoroethane  (GFC-115)  — 
All  isomers  o(  the  atjove  chemicals 

.  Group  II 

CF,ClBr-8fomoch(ofodifluorometnane  (Hatoo-1211) 

CF,Br-8romotrJfluofoethaf>e  (Haloo-1301) 

CFiBrrOibromotatrafluoroethane  (Haloo-2402) 
All  isomers  o<  the  atwve  chomtcals 

I.  Group  III: 

CF,OCh»orotr»fluoromethane  (CFC-13) 

CFa-(CFC-1 1 1 ) 

CFrfa.-(CFC-1 1 2) 

CFa<<CFC-21 1) ~. 

CF/a^CFC-21 2) 

CF,a.-(CFC-21 3) 

CF.a-(CFC-214) 

CF,CWCFC-21 5) 

C.F.CMCFC-216). 


CF,C1^CFC-21 7) 

All  isomers  of  the  above  chemicals ~ 

4,  Group  IV: 

CCI.C«rt)on  Tetrachlonda — 

5.  Group  V 

C;,H,C1,- 1,1,1  Trx:hkKoethar>e  (Methyl  chlorotorm) -.• 

All  isomers  of  the  above  chemical  except  1 ,1 .2-tnchloroethane .... 

B  Qass  II 

CHFCW-Oichloroflooromethane  (HCFC-21) — 

CHF,Cl-ChlorocHfluoro»T>ethane  (HCF022) 

CH.Fa-Chlorofhioromethane(HCF(>31) 

C,HFCU-(HCFC-121) 

C,HF,a,-<HCFC-122) 

CHF.ar^HCFC-1 23) 

C.HF.CI-{HCFC-124) 

CH,FClr{HCFC-131). 

C^H,F,ar<HCFC- 1 32b) 

CH,F,a-(HCFC-133a) 

CH,Fa,-{HCFC-141b)...— . 

CJH,Fja  =  (HCFC-1 42b) 

CHFCl.= (HCFC-221 ) 

CHF,a.-(HCFC-222) 

C.HF.a.-(HCFC-223) 

CHF.C»,-(HCFC-224) 

CHF,Clr(HCFC-225ca) 

(HCFC-225cb)  • 

CHF/a-(HCFC-226) 

CH,Fa.-(HCFC-231 ) 

CH,F/X-{HCFC-232) 

CH,F,a,-{HCFC-233) — 


.••.tr-.v"tv:nf 


1.0 
1.0 
0.8 
1.0 
0.6 
(') 

3.0 
10.0 

6.0 
(') 

1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
10 
1.0 
1.0 

(') 

1.1 

ai 
(') 


(') 

0.05 

(') 
(') 
(') 

0.02 
002 

{') 

(') 

(') 
0.12 
0.06 

(') 

(') 

(') 

(') 

(') 

('» 

(') 

(') 

(') 


60.0 
120.0 

90.0 
200.0 
400.0 


12-18 

72-107 

23-28 


120-250 
60-90 
60-90 
100-500 
100-500 
100-500 
100-500 
100-500 
100-500 
100-500 


CLP 


1.0 
1.5 
1  11 
1.8 
2.0 


006-0  08 
0 
0 


50.0 
6.3 


2.1 

15.3 

1.44 

ae 
14 

IjB 
6JB 
4J0 
42 
4.6 
10.0 
19.1 


0.88-183 

1  04-1.56 
0.90-1.35 
1.76-8.81 
1  60-7.96 
1  41-7.06 
1  20-6  01 
0  96-4  82 
0.69-345 
0.37-1.87 


1.5-1.7 
5.1 


0.11 


0.03 
014 
002 
0.01 
0.02 

U016 
0.04 
0.06 
006 
0.03 

«010 
ai4 


0.01 
0.04 


BU» 


0 
0 
0 
0 
0 


0  13-0.23 

1  00 

0  30-0  37 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
0 


0 
0 
0 
0 
0 
0 

• 
o 

0 
0 
0 

e 

0 
0 

0 
0 
0 
0 
0 
0 
9 
0 
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Controlled  Substance 


OOP 


CH,F.CMHCFC-234) — 

CH.FXHHCFC-235) - 

C>l,FCMHCFC-a41).- 

C.Kf.ar^HCI=C-242) - 

CHi^.ar<HCFC-a43)...- 

CH,f.a-<HCFC-244) 

CH^FCMHCFC-ZS!) 

CH.F,CMHC«>252)-...- 

G,.H^/XHCFC-253) - - 

C>W=CMHCI=C-261) - 

CH.fXHHCFC-262) - 

CJH.FCHHCFC-271) 

AH  moamn  ol  l^e  atxjve  chomcata 

■  neaarved. 

■  OP  cM»ilated  using  atmosphere  lifetime  o(  \0. 


[FR  Doc.  91-1537  Filed  1-18-91;  8:45  am] 
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rWFORMATlOW  AWO  ASSISTANCE 

Federal  Register 

Index,  Finding  aids  &  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Ifldex.  rinding  aids  &  general  information 
Pnnting  schedule* 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 
Public  Paper*  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

Ttw  United  States  Government  Manual 

General  information 

Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


523-5227 
523-5215 
523-5237 
S23-5237 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
523-6641 
523-5229 
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CFR  PARTS  AFFECTED  DURING  JANUARY 

At  0»e  end  oJ  ©acn  month,  the  Offrce  of  ttie  Federal  Register 
publishes  separately  a  Ust  o«  CFR  Sect«x«  Atiecied  (LSAl   w^ich 
lists  parts  and  sections  aJtected  by  documents  published  since 
tf>e  revision  dale  ot  each  title 


3  CFR 
ExMUtiva  Orders: 

1 2543  (See  Notice 
ot  January  2, 

1991) <7'' 

12544  (See  Notice 
of  January  2. 

1991) "''7 

1 2687  (Amended 

by  12741) ...475 

12740 355,  1561 

(See  Presidential 

Oetermmabon 

No.  91-11) 

12741. ..__ ^-"S 

12742 _ ^0'9 

AdwiMstratlvs  Orders: 
Memorandums 
Novemt)ef  16,  1990 

(See  Presidential 

Determination 

No.  91-10  of 

Decem- 
ber 27,  1990) 163 

December  19,  1990 357 

Notices; 

January  4,  1990  (See 
Notice  of  Jan- 
uary 2,  1991) 477 

January  10,  1991 1481 

Presidential  Determinations. 

No.  91-10  of  Decem- 
ber 27,  1990 .163 

No.  91-11  of 
Decem- 
ber 29,  1990) 1561 

No.  91-12  Of  Jan- 
uary 2,  1991 477 

Prodamattons: 

6241 „ 1559 

6242 1719 


5CFR 

213 

317_,... 

359 

531..... 

842 

1601.... 
1603.... 
1606... 
1650..., 
2636... 


165 

165 

165 

771 

165 

_.  592 

600 

602 

,._.614 
....1721 


7  CFR 

47  173,  175 

58"  -773 

319 1730 

354 1061 

457 13^5 

719 -... '♦TS 


780 

793 

W7 

908 

910 —,.. — 

959 - — 

987 

1230 

1403 

1404     

1405     

1413 ~ 

1421 

1427 

1470 

1477 

1497 

1498 

1717  

1755 _. 

1728 _ 

1822 

1924 

1927 

1930 

1944 

1945 

1951 

1955 __„„„_. 

1965 

PropoMd  Rule*: 

46 

53 - 

275._ 

301 


1358 

«79 

774,  775 

1 

2  626 

2125 

777 

4 

350 

360 

479 

479 

470 

479 

„ 380 

_ 364 

479 

478 

558 

1483 

1563 

2196 

2198 

943 

2198 

2198 

1563 
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2198 

2198 


654 
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..1578 
„1121 


319 

918 ™ 

929 

932 ™ 

998 ™. 

1001 , 

1002 » 

1004. 

1005 

1006 

1007 

1011 

1012 

1013 

1030 

1032...„.. 

1033 

1036 

1040 

1044 


1122 

1124 

1938 

.31 

804 

732 

782 

732 

732 

732 

732 

732 

732 

732 

732 

„732 

732 
1125 
..732 
732 


,732 


1046-... 

1049..._ 
1050...- 

1064 

1065 

1068..-. 
1075.-. 


.732,  1950 

732 

„ 732 

732 

732 

732 

732 
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1076 732 
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1124 732 

1126 732 
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1132 732 

1134 732 

1135 732 
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1139 732 

1425 2147 

1700 32 
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103 618 

214 480 

240 618 

264..._ 482,  1566 

274a. 618 

299 618 

214 502 

9CFR 

78 1082.  1083,  2126 

91 „..366 

92 365 

97 1081 

201 2127 

317 _..._ 1359 

381 1359. 

318 503 

10CFR 

20 944 

50 944 

1048 190e 

50 „ 1749 

11CFR 

100 106 
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9004 „ 106 
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9006 106 

9007 106 

9012 106 
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9032 106 

9033 106 

9034 106 

9035 _ 106 

9036 106 

9037 106 

9038 106 

9039 106 
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1229 

201 

1 566 

208 _ 

_,..„ 627 

225 

1229 

250 

627 

323 

1229 

564 

....778,  1229 

722 

1229 

1608 
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226...    

..„ 103 
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567 „ 
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936 

387 

13CFR 

115 
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14CFR 
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38. 33,  655-662.  806-81 1. 

967-972,1585,2148 

71 35,663-665.  973. 
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161 667 
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19 
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774 
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1201 
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1485 
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211 
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18CFR 

37r.!!.";;iZZ!!ZII 

382 _ _ 

..1912 

..10.2130 

__....  1912 

20CFR 

10 __ 

200 „ _. 

209 

234 

PropoMd  RutM: 
323  

1359 

1572 

1572 

1572 

1587 

21  CFR 

14 

,„ 569 

176 

178 

442 

17.367 

...  1084,  1085 

483 
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101 , 

1151 

104 

105 , 

136 _ 

1151 

..._ 1151 

2149 

173 

175 

176 

1753 

1753 

1753 

177 

1753 

178 - 

179 

1753 

1753 

ISO 

1753 

181 

1753 

1020 „ 

1589 

22  CFR 
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1104 

389 

24  CFR 

35 

918 

918 

200 

215 

571 

750 
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818 

918 

918 

918 

813 „._ 
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881 

882 
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_ 818 

_..818 

818 

818 

Olfl 

884     

818 

886 _.. 

018 

887 „.. 

818 

904 

818 

905  

818* 

912 

818 

913 

918 

966 

818 

968 

818 

969 

918 

970 

918 

990       

818 

26  CFR 

1 

484, 

559,  1361 

40 

179 

43 

178 
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.„. 178 

45 _.. 

_ 178 

46 

„ 179 

48 „.. 

179 

48 

179 

52. 

18,  179 

138    
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142 

178 

145 

179 

148 

179 

147 „ 

179 

148 

179 
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602 

!4J&4, 

179. 

559,  1361 
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1 508.732 

31 „ 395.398 

40 233 

43 233 

46 233 

48 36,233,  1764 

49 233 

62. 50,  233 

154 233 

701 733 

702 733 

27  CFR 

9 23 

53 302 

28  CFR 

76 1086 

PropoMd  RuIm: 

544 1898 

29  CFR 

2610 1488 

2622 1488 

2644 1489 

2676 1490 

Prop<M«<l  Ru4m: 

1910 976 

30  CFR 

49 1476 

56 2070 

57 2070 

75 1476 

77 1476 

250 _ -....  1912 

906 1363 

914 1915 

920 1097 

925 190 

936 782 

946 368 

PropoMd  RuIm: 

701 1375 

816 1375 

817 1375 

904 51,2155 

914 1959,  1960 

915 _ 398 

820 „ 822 

934 1505 

938 399.  1961 

31  CFR 

575 2112 

32  CFR 

589 370 

81 1 953 

842 1574 

884 1 732 

953 371 

PropoMd  RutM: 

286b „ 401 

299 1375 

33  CFR 

3 2134 

100 783 

117 487.635,  1490,  1491 

161. 1737 

165 488.  783.  1108,  1109 

401 732 

Pi  OpOMQ  rlutaK 

100 „ 1152 
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110.. 
117.. 
151.. 
402.. 


.2156 
...824 
.1962 


34  CFR 

80 

690 


.1887 

.1700 


35  CFR 

251 

253 


.1922 
.1^22 


36  CFR 

228 

242 

1152 

1253 

1254 

1280 

Proposed  RuiM: 
1191 


558 

....103,  372 

958 

.. 2134 

2134 

2134 


.2296 


37  CFR 

5 


.1924 


38  CFR 

3..... 

Proposed  Rutet: 

4 

21 


.1110 


.667,  1229 
1506 


39CFR 

111 „ _....1111 

224 „ - 785 

232 ~ -1112 

601 2137 

40  CFR 

35 1492 

52 _ „ 460 

61 ~ - 1669 

141 636,  1556 

142 „ 1556 

180 1 575 

228 " 1112 

261 M3 

271 643.  1 929 

280™™-:;;;::™-;™:.;— -i^ 

302 643 

Proposed  Rules: 

51 .-1754 

52- 51.  463,  826.  1754 

180 234,  1153,  1591 

265 — .- 2105 

372. - 1154 


41  CFR 

301 


1492 


42  CFR 

410 

411 

412....... 


.2138 
.2138 
...568 


43  CFR 

4 

PubHc  LM>d  Orders: 

6827 

47Q0 ,--.... 

Proposed  RuIeK 

3160 

3840 

3850 _ 


.2139 

.1492 
...786 


1965 
...938 
-.938 


44  CFR 

64 


.1118,  1119 


67,. 


1593 


45  CFR 

205 


1493 


46  CFR 

67 

580 - 

581 

583 

586 

Proposed  Rute*: 

25 

26 

162 

550.. 


960 

1493 

1493 

1493 

-....1372 


829 

829 

829 

668 

560.- 1966 

572 1966 

580 668 

581 668 

47  CFR 

Ch  1 964,  1931 

0 „ 787 

1  787 

15 - 372 

36 26 

61 1500 

73 373,  558,  787-796,  1372, 

1737.  1739 

97 27,28 

Proposed  Ruies: 

13._ 2157 

15 t376 

64 402 

68 402 

73 1377,  1507-1509,  1779, 

1780 
1510 


74._.. 
76..... 

78 

80 


....406 
.1510 
.2157 


48  CFR 

516 - - - -378 

5,23 _ 1739 

546 1739 

552 376,  377,  965,  1739 

Proposed  Rules: 

27 1159 

37- - 1 076 

52       ..„ — 1159 


49  CFR 

172 

173 

396 

661 

1061 

1103 

Proposed  Rules: 

1033 

1039 

1145 - 


....- 197 

197 

489 

_..  928 

, 1745 

1374 


.1781 
.1781 
...410 


50  CFR 

17    797,  1228,  1450- 

1464,1932 

32 - .-■- 796 

100...- 103 

204 377 

611 384.  492,  645,  736. 


622.. 
638. 
641.. 
655.. 
658.. 


1575 
-.662 
.1580 

-558 
.1745 
.2145 


663 645,736 

67i „ 492,  1936 

675  30,384,492 

695 377 

Proposed  RutM: 

17 1159,  1967 

20 - 1378 

228 1606 

301 -" 1378 

625 - -. 976 

650 1161 

651 - 979 

661 836 
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675 1612 

UST  OF  POBUC  LAWS 


This  is  the  firsi  in  a  cootirwing 
list  of  puttie  bills  from  ttie 
current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  t>e  used  in 
conjunction  with  "P  L  U  S" 
(Publtc  Laws  Update  Service) 
on  523-6641    The  teirt  ot 
laws  IS  not  published  m  tt>e 
Fe<leral  Reglstef  but  may  be 
ordered  in  mdividua!  pamphlet 
tomi  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Docunr)ents. 
US  Government  Pnnting 
Offtce,  Washington,  DC  20402 
(phone,  202-275-3030) 
HJ.  Res.  77/Pub.  U  102-1 
AuttKXization  for  Use  of 
Military  Force  Against  Iraq 
Resotutoa  (Jan   14.  1991, 
105  Stat  3.  2  pages)    Price 
$1.00 
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CFR  CHECKLIST 


This  cfMCklist.  prepared  by  ttie  Office  o(  ttw  Federai  R«gtstar  is 

published  weekly  It  is  arranged  in  the  order  of  Cf  R  uties.  pnces.  and 

reviston  dates. 

An  asterisk  (')  precedes  each  entry  thai  has  been  issued  since  lasi 

vtteek  and  which  is  now  available  tor  sale  at  the  Govemmerit  Pnnt»r>g 

Office. 

A  checklist  of  current  CFR  voJurnes  comprfsing  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (bst  of  CFR  Sectior^s 

Affected),  which  is  revised  monthly. 

The  annual  rate  lor  subscription  to  all  revised  volumes  is  S620  00 

domestic.  $155.00  additior«l  for  foreign  mading. 

Order  from  Supehrrteodent  of  Documents,  Government  Prmfing  Office. 

Wasfungton,  DC  20402  Charge  orders  (VISA,  MasterCard,  or  GFK3 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7S3-32M  from  8.00  a.m.  to  4:00  p  m.  eastern  time,  Monday— F'iday 

(except  holidays). 

TKIe  Price       R«v««ion  Oirt* 


1,2(2lteMrv«0  $1100 

3(1989Coi<v<hirienandPort]  lOOond  101)  11  GO 

4  16  00 

5  Parts: 

1-699 -..  15.00 

700-1199 13  00 

1 200-6id.  6  (6  R*s«rv«(l) 1 7  00 

7  Parts: 

0-26 15.00 

27-45 12.30 

46-51 17.00 

52 ™ J4  00 

53-209 _ WOO 

210-299 „  25  00 

300-399 12  00 

400-^99 „ 20.00 

700-899 22.00 

900-999 

1000-1059 „ 

1060-1119 _ 

1120-1199 _ 

1200-1499 „ 

1500-1899 

1900-1939 _ 


29  00 

16.00 

_ 13.00 

- 10  00 

_. 18.00 

_...  1 1 .00 

- 1 1 .00 

1940-1949 21  00 

1950- 1999 „ 24  00 

2000-titd 9  50 

S  1400 

gpwtK 

1-199 „ 20  00 

20fr-W 18  00 

10  Parts: 

0-50 2 1  00 

51-199 _ „...  17  00 

200-399 „ 13  00 

400-499 2 1  00 

SOO-M 26  00 

11  11  CO 

12  Parts: 

1-199 12  00 

200-2 19 „ 1 2  00 

220-299 „„ 21  00 

300-499 _ 19  00 

500-599 „ 1 7  00 

600-tnd _ 17  00 


13 

14  1 

1-59 

60-139 

140-199 
200-1199 


25  00 

25  00 
24  00 
10  00 
21  00 
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ion 
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km 
Jon 


km 
km 
Jon 

km 
km 

km 
km 
>an 
)m 
km 
km 
ion 
Jon 
Jon. 
ion 
km 
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km 
km 

km 
kjn 
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Jon 
'  Jon 
J<m 
Jon 
Jon 

km. 
km 
km 
km 

Jon 

km 
km 

km 
km 
km 

km 


1990 
1990 
19<)0 

1990 
1990 
1990 

1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 

1990 
1990 

1990 
1990 
1987 
1990 
1990 
1990 

1990 
1990 
1990 
1990 
1990 
1990 
1990 

1990 
1990 
1990 
1990 


THte 
1200-Ead.. 

15  Parts: 

0-299  

300-799.. 
800-frH< 

16  Parts: 

0-149  

150-999 

JO0O-€nd 


13.00 
11.00 

nM 

»M 

6.00 
14.00 
20.00 

15.00 
16.00 
23.00 

_ _ _ 16.00 

16.00 

14.00 

.„ „ „.. 9.50 

Iff  Parts: 

1-199 __ „ _....   28.00 

200-£nd 9.50 

20  Parts: 

1-399 „ „ „ _. 

400-499 

500- €nd.. 


17  Parts: 

1-W9 „ 

200-23» 

24&-fnd _ 

18  Parts: 

1-149  

150-279 

280-399 

400- End „ 


21  Parts: 

1-99 

100-169... 
170- 199  „_ 
200-299... 
300-499.... 
500-599... 
600-799... 
800-1299  . 
130C-tnd... 

22Parts: 

1-299 

300- End 

23 


14.00 
25.00 
28.00 

13.00 
15.00 
17.00 

5.50 
29.00 
21.00 

8.00 
18.00 

9.00 

24.00 
18.00 
17.00 


24  Parts: 

0-199 20.00 

200-499  .„ _..- 30.00 

500-099 „.-. 13.00 

700-1699 .,^. „ -..  24.00 

1700-End - 13.00 

25  25.00 

26  Parts: 

§<|  10-1-1  60  . 
55  1  61-1  169.  . 
§§  1  170-1  300 
§§  1  301-1.400 
|§  1  401-1.500 


15.00 

28.00 

.._ _... 18.00 

_ 17.00 

29,00 

|§  1  501-1  640 - 16.00 

§§  1  641-1  850 _ _ _ 1900 

58  1  851-1  907 - 20.00 

§§  1  908-1  1000 „ 22.00 

§  5  V 1001- 1  1400 18.00 

§  }  1  1401-lnd - 24.00 

2-29    21.00 

30-39 _ 15.00 


40-49 

50-299 

300-499.... 
500-599.... 
600-tnd 

27  Parts: 

1-199 _ 

200-€nd 


13.00 

16.00 

17.00 

6.00 

6.50 

24.00 
14.00 
28.00 
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Jon 

Apr 
Apr 
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Apr 

Apr 

Apr 
Apr 
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Apr 
Apr 
Apr 

Apr 

Apr 
Apr 

Apr 

Apr 

'Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

Apr 

'Apr 

'Apr 

Apr 

Apr 
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Apr 
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990 
990 
990 

990 
990 
990 

990 
990 

990 

990 
990 
990 
990 

990 
990 

990 
990 

990 

990 
990 
990 
1990 
990 
990 
990 
990 
990 

990 
990 
990 

990 
990 
990 
990 

mo 

990 

990 
990 
990 
990 
990 

1989 
990 
990 

1990 
990 
990 
990 
990 
909 
989 
990 
990 
990 

1990 
990 
990 


Pile«       RtvtstonDstt 


18.00 

8.00 

26.00 

12.00 


29  Parts: 

0-99 ....•■• 

100-499 

500-«99 - "-■••- 

900-1899.. -.— 

1900-1910(15  1901.1  to  1910.999) 24.00 

1910(55  1910.1000  fowid) - KOO 

1911-1925 '00 

1926 — 12.00 

1927-W ^ 25.00 

30  Parts: 

0-199 „ 22.00 

200-699 - '4  00 

700-£nd - - 21.00 

31  Parts: 

0-199 - - 

200-End ~ 


1500 
19.00 


32  Parts: 

1-39,  Vol.  I _ 15.00 

1-39,  Vol  « - • "00 

1-39,  Vol.  HI 18.00 

1-189 -. 24  00 

190-399 - 28.00 

400-629 -....- 24  00 

630-099 "• '3  00 

700-799 -•■  17.00 

BOO-fcid WOO 

33  Parts: 

1-124 :~ -"-.: 16  00 

125-199 - - ■-- 18  00 

200-tJid - 20.00 

34  Parts: 

1-299 „ 

300-399 -... — 

400-End _ 

96 

36  Parts: 

200-tnd . 

37 


23  00 
14.00 
27.00 
1000 

1200 
25.00 
1500 


38  Parts: 

0-17 - - 24  00 

18-End — - 2100 

39  14.00 

40  Parts: 

1-51..: :. 2:..-: 27.00 

52  _ 28.00 

53^....." " 3100 

61-80 13.00 

81-85 ..- 1100 

86-99 - - 26.00 

100-149 — 27.00 

150-189 — 23.00 

190-259 13  00 

260-299 22.00 

300-399 •- 11  00 

400-424 23  00 

425-099 23  00 

700-789._ 17  00 

790-tnd 21.00 

41  Chapters: 

1,  1-1  to  1-10 - 13  00 

1,  1-11  toAppMdix,  2  (2R«er»»d) ...- '3  00 

3-0 

7 

8 

9 .......™ -:.. 

10-17 

18.  Vol.  I.  Ports  1-5... 
18.  Vol.  tl.  Ports  6-19 


Jufy  1,  1990 
)uly  1,  1990 
July  1.  1990 
July  1,  1990 
Wy  1.  1990 
July  1,  1990 
*My  1,  1989 
July  1,  1990 
July  1,  1990 

July  1,  1990 
Mf  1.  1990 
July  1.  1990 

Jolyl,  1990 
July  1,  1990 

'July  1,  1984 

'July  1.  1984 

'July  1.  1984 

July  1,  1990 

July  1,  1990 

July  1,  1990 

'July  1,  1989 

July  1,  1990 

July  1,  1990 

July  1,  1990 
July  1,  1990 
July  1,  1990 

July  1,  1990 
July  1,  1990 
July  1.  1990 
July  1.  1990 

July  1,  1990 
July  1.  1990 
July  1,  1990 

July  1.  1990 
July  1,  1990 
July  1.  1990 


14  00 
600 
450 

13.00 
950 

1300 

1300 


July  1, 
July  1. 
July  1, 
July  1. 
July  1, 
July  1. 
July  1, 
July  1, 
July  1, 
July  1, 
July  1. 
July  1, 
•July  1, 
July  1. 
July  1, 


1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1989 
1990 
1990 


18.  Vol.  nt.  Ports  20-52  ....: - - 13  00 


•July  1,  1984 
ejuly  1.  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 
•July  1,  1984 


Title 

19-100... 

1-100 

101 

102-200 
201-Efid.. 


42  Parts: 

1-60 

61-399 

400-429 

430-*id 

43  Parte 

1-999 

1000-3999 
Vm-hti.... 


45  Parts: 

•1-199 

•200-499... 
•500-1199. 
1200-«nd.... 

46  Parts: 

1-40 

41-69 

70-89......„. 

90-139 


140-155 

156-165 

166-199 „ 

•200-499 

500-&id 

47  Parts: 

0-19 

20-39 

•40-69 

70-79 

SO-tnd 


48  Chaptars: 

•1  (Ports  1-51)  — 

1  (Pwts  52-99) 

2  (Ports  201-251)  . 
•2  (Ports  252-299) 

3-6.. 

7-14 

15-End 

49  Parts: 

•1-99 

100-177.... 
178-199.... 
200-399  .„ 
400-999... 
1000-1199 


PHcs 

13,00 
8.50 
24.00 
11.00 
1300 

1600 

550 

22  00 

24.00 

19.00 
26.00 
12.00 
22  00 

,    1700 

1200 

.    26.00 

.    18.00 

.  14  00 
15,00 
800 
.  1200 
.  1300 
.  1400 
.  1400 
,.  2000 
,.    11,00 

,  1800 

.  1800 

.  950 

.,  1800 

..  2000 

.  3000 
1800 
1900 
15  00 
1900 
,.  25  00 
...    27  00 


ItevtsionOsts 

•July  1.  '984 
July  1.1990 
July  1.  1990 
July  1.  1990 
July  1,  1990 

Oct  1.  1990 
Od  1,  1990 
Od.  1,  1989 
Oct  1,  1989 

Oo  1,  1989 
Oa.  1,  1989 
Od  1.  1989 
Od   1,  1989 

Od.  1,  1990 
Od  1,  1990 
Od  1,  1990 
Od   1,  1990 

Od  1,  1990 
Od  1.  1989 
Od.  1.  1990 
Od  1,  1990 
Od  1.  1990 
Od  1.  1990 
Od  1.  1990 
Od  1,  1990 
Od   1.  1990 

Od  1.  1989 
Od  1.  1989 
Od  1,  1990 
Od  1.  1989 
Od.  1,  1989 

Od  1.  1990 

Od  1,  1989 

Od  1,  1989 

Od  1,  1990 

Od  1.  1989 

Od  1,  1989 

Od  1,  1989 


14  00 
28  00 
22  00 
20  00 
25  00 
1800 


1200-bHl « -       I'OO 


50  Parts: 

1-199 

200-599.... 
600-tnd 


1800 
15  00 

14  00 


ere  Index  and  Findmgs  Aids 30  00 

Con^e  1991  OR  sM - - *20  00 

^Aka^>fid^e  ere  fdhkm, 

CtMV*M  **  (one-tin*  mailing)  ..„„._, 

Complete  ie>  (one-Hme  mailing) 

Sol>serip»ioii  (moiled  os  issued) 

Subscripirion  (mailed  (B  issued) 


185.00 
185.00 
188  00 
188.00 


Oo  1 
Od  1 
Od  1 
Od  1 
Od   1 


1990 
1989 
1989 
1989 
1989 


Od  1,  1989 
Od    1.  1990 

Oc  1.  1989 
Od  1,  1989 
Od    1,  1989 

J<m   1.  1990 

mi 

1988 
1969 
1990 
1991 
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2501 
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National  Institute  of  Diabetes  and  Digestive  and  Kidney 
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RULES 

Fishery  conservation  and  management 

South  Atlantic  snapper  grouper.  2443 
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This  taction  of  tt»  FEDERAL  REGISTER 
contains  regulatory  documents  having 
generaf  appKcabiRy  and  legal  effect  most 
of  which  are  keyed  to  and  coditted  In 
the  Code  of  Federaf  Reguiattom,  wtMctt  ts 
pubNitod  under  50  tites  posuant  to  44 
U.S.C.    1510. 

The  Code  of  Federal  Regulations  is  sold 
tjy  the  Superintendent  of  Documerrts. 
Pnces  of  new  boofw  are  listed  m  the 
first  FEDERAL  REGISTER  isbue  of  each 
week. 


DEPARTIIIEFfr  OF  COMMERCE 

Economic  DcvctopfiMnt 
Administration 

13  CfR  Parts  302. 304  and  30S 
[Docket  No.  50583-0136] 

ATM  DasloiMttoiM^  Ovwraft  Economic 
DsvalopBitiit  Preyam  and 
Suppiainaatary  Grant  Ratas 

agency:  Economfc  Derdopinent 
AdmifM»trarion  {EDA},  Commeree. 
ACTION:  Affirmation  of  mterfm  rule. 

SUMMARY:  This  nile  adopU  aa  &na]  tb« 
Economic  Development 
Adminiatration'a  (EDA)  interim 
regulationi  al  13  CFR  parts  302.  304  and 
305,  concerning  Public  Works  Impact 
Areas  and  Spedal  Impact  Areas, 
specifically  as  to  Designetion 
Reqirirements;  Overall  Economic 
Development  Program  fOEDP) 
Requirements;  and  Supplementary  Grant 
Rates.  TfaiA  nit  updates  provision*  to 
more  nearly  approximate  the  most 
recent  census  data,  methodology,  and 
practices. 

EFFECTIVE  DATE  July  7,  1986. 
FOR  FUirrHER  INFORMATION  CONTACT: 
Joseph  NL  Leviae.  Chief  Counsel, 
Economic  Developaient  Admioktration, 
U.S.  Depaitraest  of  Commerce.  Herbert 
C.  Hoover  BuOdin^  14th  Street  between 
Constitution  and  Pennsylvania  Avennea, 
Washington.  DC  20230 1202]  377-1687. 
SUPPUUIENTARY  INFORMATION:  On  July 
7, 1986,  EDA  published  an  Interim  rule 
on  designation  requirements,  OEDP 
requirements  and  supplementary  grant 
rates  (51  FR  24512),  and  attowed 
interested  persons  60  days  to  conaest. 
No  comments  were  received.  EDA  i» 
adopting  as  a  fmal  rale  13  CFR  parte 
302,  304  and  305  "Area  Designations, 
Overall  Economic  Development 
Programs  and  Supplementary  Grant 
Rates' . 


Under  Executive  Order  12291.  the 
Department  must  judg*  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  the  order  and  therefore 
subject  to  the  requiremefrt  rtwt  a 
Regulatory  Impact  Analyaie  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  fkt  ecoooiny  of  flOO 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consirmers,  individnff! 
industries,  Pederal,  State  or  local 
govemiaent  agencies,  or  geograpiUc 
regions;  or  significaBt  adverse  eQecta  ob 
competition,  employment,  investment, 
productivity,  innovation,  oc  on  the 
abifity  of  United  SUtas-bssed 
enterprises  to  co«pete  with  foreign- 
based  enterprises  in  dosaestic  or  export 
markets. 

Accocdm^y,  neither  s  preliaunafy  nor 
final  Regulatory  Impact  Analjpsis  had 
been  or  wiU  be  prepared. 

This  rule  is  exempt  from  sK 
requirements  of  5  U.S.C.  563  inching 
notice  and  opportunity  to  coramerrt  and 
delayed  effective  date,  because  it  retetes 
to  pubBc  property,  tesns,  grants, 
benefits  and  contracts. 

No  other  law  requires  that  notice  and 
opportunffy  for  comment  be  given  for 
this  rule. 

Smce  a  notice  and  opportunity  for 
comment  are  not  required  to  be  given  for 
the  rule  under  section  553  of  fhe  APA  f5 
U.&C  553>  or  sny  other  law,  under 
sections  003(8)  ssd  BO^s)  of  the 
R^?ulalory  Flexibility  Act  (5  UiLC. 
eo^a),  «04ta)),  no  initial  or  final 
Rcgnlatary  FWxibihty  Analysis  has  to  be 
orwi^  be  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Puh.  L  9^ 
511^.  This  mk  does  not  caatsin  pobcies 
witk  FedcraMam  Inqilications  sufBcient 
Xo  mmat  preparstiaii  of  a  FederaHsm 
Assessment  nnder  Execntive  Ottker 
UB12. 

List  of  Sub|ect&  , 

13  CFR  Part  302 

Community  devekpraenL 

13  CFR  Part  30t 

Community  development.  Reporting 
and  recordkeeping  requirements. 

73CFRPart305 

Community  development.  Community 
facilities.  Grant  programs — community 


deveiopaenU  likLiaas.  loan  prograou — 
conuBunity  developEnoit. 

Uadcr  airthocity  of  section  Tin.  Pub.  L 
89-136,  79  StaL  570  (42  U.&C  3211):  Sec 
1-186,  Department  of  Coamtercc 
Organisation  Order  10-4,  as  anMsded 
(40  FR  56702  as  saieftded).  the  iateriai 
regiilatioB  amending  13  CFR  Ports  3(S. 
304  aad  30S  which  was  poblished  )iiAf  7. 
1986.  (&1  FR  24612)  is  adopted  as  Hnal 
without  changes. 

Dated:  Jatinary  TT.  1981 
L.  pjytJB  riaiupeiB, 
Assistant  Secretary  for  Economic 
Lj^pycJvpti  tciit. 

[FR  Doc.  91-1500  Fffed  1-22-91;  145  am) 
BIUJNG  COOC  1S10-1*-II 


19  CFR  Part  300 
[Docket  Ms.  71«3a-rV5S) 


AdtHBtaMfil  Aiiiatinrf  Graota— Us*  a* 
Ad)ustment  Grants 

ASEHCY:  Efonomic  Development 

Adiainistratkm  (EDA). 

ACnONC  Affinnation  of  mtenni  rule. 

SUMMMIV:  This  rale  adopU  as  {ioal.  the 
Economic  Development 
AdainistratioDi  (EDA) interim 
regulation  at  13  CFR  308,5  'Use  of 
Adiuatment  Grants".  This  rale  anends 
EDA's  niie  on  adjualnaeirt  grants  to 
provide  that  revoiving  loan  fund  (RLF) 
grams  are  held  in  trust  by  the  ^ait&et  as 
truftlee.  for  the  benefit  of  borrowers  and 
potential  borrowers.. 
EFFECTIVE  DATE:  April  15.  1988. 
FOB  FURTHER  INFORMATION  COMTACT: 
Joseph  St  Levine,  Chie/  Coansel. 
Economic  Development  Administration. 
U.S.  Department  of  Commerce.  Herbert 
C.  Hoover  Fuildtng.  14th  Street  between 
Pennsylvania  and  Constitution  Arenues 
NW.,  room  7001,  Washington.  DC  20230 
(202)  377-4087. 

SUPPLEMKiaARV  IMffORMATtOir.  Oa  AprU 
15,  1986.  EDiA  pubii&hed  an  La.teiuB  rule 
on  Adjustment  GraaU  at  &  3«a^ 
"Revolving  l^oan  Funds"  (53  FR  12aiC^. 
end  allowed  interested  persons  60  days 
to  comment.  No  comments  were 
received.  EDA  is  adopting  as  a  final  rule 
13  CFR  part  308  "Special  Economic 
Development  and  Adjustment 
Assistance  Grants"  at  J  3085  "Use  of 
Adjustment  Grants". 
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Under  Executive  Order  12291.  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  the  order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  state  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Accordingly,  neither  a  preliminary  nor 
final  Regulatory  Impact  Analysis  had 
been  or  will  be  prepared. 

This  rule  is  exempt  from  all 
requirements  of  5  U.S.C.  553  including 
notice  and  opportunity  to  comment  and 
delayed  effective  date,  because  it  relates 
to  public  property,  loans,  grants, 
benefits  and  contracts. 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
this  rule. 

Since  a  notice  and  opportunity  f  jr 
comment  are  not  required  to  be  given  for 
the  rule  under  section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law,  under 
sections  603(a)  and  804(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a),  604(a)).  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511).  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  SubjecU  in  13  CFR  Part  308 

Business  and  industry:  Community 
development;  Community  facilities; 
Grant  programs-business;  Grant 
programs-community  development; 
Indians;  Manpower  training  programs; 
Mortgages;  Relocation  assistance;  Rent 
subsidies;  Reporting  and  recordkeeping 
requirements;  Research:  Technical 
assistance;  Unemployment 
compensation. 

Under  authority  of  section  701.  Pub.  L 
89-138,  79  Stat.  570  (42  U.S.C.  3211);  Sec. 
1-105,  Department  of  Commerce 
Organization  Order  10-4.  as  amended 
(40  FR  56702  as  amended),  the  interim 


regulation  amending  13  CFR  part  308 
which  was  published  April  15, 1988  (53 
FR  12510),  is  adopted  as  fujal  without 
changes. 

Dated;  January  17. 1991. 
L  |oyce  Hampera, 
Assistant  Secretary  for  Economic 
Development. 
[FR  Doc.  91-1557  Filed  1-22-91;  8:45  am] 

WLUNG  COOC  MIO-24-tl 


13  CFR  Part  309 
[Docket  No.  7035»-O1351 

General  Requirements  for  Financial 
Assistance— Nonreiocatlon 

AQENCy:  Economic  Development 

Administration  (EDA). 

ACTION:  Affirmation  of  interim  rule. 

SUMMARV:  This  rule  adopts  as  final  the 
Economic  Development 
Administration's  (EDA)  interim 
regulation  at  13  CFR  part  309  on 
"General  Requirements  for  Financial 
Assistance",  Section  309.3 
"Nonrclocation".  This  rule  changes  the 
rate  of  interest  to  be  charged  when 
failure  to  abide  by  the  nonrelocation 
rule  results  in  termination  of  financial 
assistance  provided  by  EDA.  Interest 
will  be  at  a  rate  used  in  Federal  debt 
collection  and  discount  evaluation  under 
the  Debt  Collection  Act.  Also,  the 
amendment  provides  that  the  48  month 
period  for  compliance  by  covered 
grantees  is  retroactive,  if  the  violation 
occurs  after  September  15, 1986. 
CFFECnvE  DATE:  June  10, 1987. 
FOR  FUITTHER  INFORMATION  CONTACT: 
Joseph  M.  Levine,  Chief  Counsel. 
Economic  Development  Administration. 
U.S.  Department  of  Commerce,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues 
NW.,  room  7001,  Washington.  DC  20230, 
(202)  377^1687. 

SUPPtEMENTARV  INFORMATION:  EDA 
published  an  interim  rule  concerning 
nonrelocation  on  June  10. 1987  (52  FR 
21932),  and  allowed  interested  persons 
60  days  to  comment.  No  comments  were 
received.  EDA  is  adopting  as  a  final  rule 
13  CFR  part  309  "General  Requirements 
for  Financial  Assistance"  at  Section 
309.3  "Nonrelocation". 

Under  Executive  Order  12291,  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaning 
of  section  1  of  the  order  and  therefore 
subject  to  the  requirement  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  major 
because  it  is  not  likely  to  result  in  an 


annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Accordingly,  neither  a  preliminary  nor 
final  Regulatory  Impact  Analysis  has 
been  or  will  be  prepared. 

This  rule  is  exempt  from  all 
requirements  of  5  U.S.C.  553  including 
notice  and  opportunity  to  comment  and 
delayed  effective  date,  because  it  relates 
to  public  property,  loans,  grants, 
benefits  and  contracts. 

No  other  law  requires  that  notice  and 
opportunity  for  comment  be  given  for 
this  rule. 

Since  a  notice  and  an  opportunity  for 
comment  are  not  required  to  be  given  for 
the  rule  under  section  553  of  the  APA  (5 
U.S.C.  553)  or  any  other  law.  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a),  604(a).  no  initial  or  final 
Regulatory  Flexibility  Analysis  has  to  be 
or  will  be  prepared. 

This  rule  does  not  contain  a  collection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511).  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

Ust  of  Subjects  in  13  CFR  Part  309 

Community  development.  Grant 
programs — community  development; 
Loan  programs— community 
development;  Penalties. 

Under  authority  of  section  701,  Public 
Law  89-136,  79  Stat.  570  (42  U.S.C.  3211): 
Sec.  1-105.  Department  of  Commerce 
Organization  Order  10-4.  as  amended 
(40  FR  56703,  as  amended),  the  interim 
regulation  amending  13  CFR  part  309 
which  was  published  on  June  10, 1987 
(52  FR  21932),  is  adopted  as  final 
without  changes. 

Dated:  |anuary  17. 1991. 
L.  |oyca  Hampen, 
Assistant  Secertary  for  Economic 
Development. 
[FR  Doc.  91-1558  Filed  1-22-91;  8:45  am]    . 
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13  CFR  Part  3M 

f  Dackift  Ma  »t391-«1S«) 


Genetal 


fOF  FiMHiclal 


Raqairements 

aqcncy:  Economic  DevelofHuent 

Administration  (EDA). 

ACTtONc  Aflnmation  of  fnterim  mie. 

SUIiaAf.Thia  rvle  adapts  at  final  the 
Economic  DevdopmeiTt 
Acbninistratian's  (EDA)  ii»terim 
regulation  at  13  CFR  part  309  on 
"General  Reqaiementg  for  Financial 
Awi9tarrce''r  Section  309.1B 
"Eirrironmental  Requirements'*.  This 
rule  change  amends  EDA's  rule  on 
general  requirements  for  financial 
assistance  at  13  CFR  309.18  to  tnclode 
references  to  Federal,  slate  and  local 
environmental  laws  dealing  with 
hazsidous  tabatances.  Tts  amended 
rale  advises  EDA  recipients  thst  they 
are  subject  to  such  envirortmeirtal  laws. 
EFFECTIVE  DATE:  February  1. 199a 
FOR  FURTHBl  INKMUATIOM  CONTACT: 
Joseph  M.  Levine,  Chief  Couoaei 
Economic  Development  Administration, 
U3.  Department  oi  CoBBaercc.  Herbert 
C.  Hoover  Bmlding.  14th  Street  between 
Pennsyivania  and  Constitution  Avemies 
NW.,  room  7001,  Washington.  DC  20230, 
(202)  377-4687. 

SUPPLEMENTARY  INFORMATION:  EBA 
published  an  interim  rule  concerning 
environmental  requirements  oa 
February  1. 1990  (S5  FR  MOO),  and 
allowed  interested  pertoni  60  days  to 
commeDt.  No  commiKits  were  leeerwed. 
EDA  is  adopting  as  a  fiaal  rule  13  CFR 
part  309  "General  Reqmrements  for 
Financial  Assistance"  at  Section  309.18 
"Environmental  Requirements". 

Under  Executive  Order  12291.  the 
Department  must  judge  whether  a 
regulation  is  "major"  within  the  meaaiBg 
of  section  1  of  the  order  and  therelcve 
subject  to  the  requiresaeiit  that  a 
Regulatory  Impact  Analysis  be 
prepared.  This  regulation  is  not  snajor 
because  it  is  not  likely  to  resuh  in  an 
annual  effect  on  the  econoany  of  $100 
milbon  or  more;  a  major  increase  m 
costs  or  prices  for  consumers,  individoal 
industries.  Federal,  state,  or  local 
gurernment  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovatkm,  or  on  Ae 
ability  of  United  States-based 
enterpriaea  to  compete  with  forei^- 
baaed  enterprises  in  dcmestic  or  export 
markets. 

Au-unhngty,  ncttbcr  ■  preliasirtary  nor 
final  Regutatar^  Impact  Analysis  has 
been  or  wiB  be  prepared. 


This  rule  hi  exempt  from  all 
requirements  of  5  U.S.C.  553  incluidng 
iKJtice  and  opportunity  to  comment  and 
delayed  effectire  date,  because  it  relates 
to  pnbhc  property,  loans,  grants, 
benefits  and  contracts. 

No  other  law  requires  that  notice  and 
opppoTtunity  for  coaimeat  be  given  for 
this  rule. 

Since  a  notice  and  an  opportunity  for 
comment  are  not  required  lo  be  given  for 
the  rule  under  section  553  of  the  APA  f5 
U.S.C.  553)  or  any  otker  law.  andcr 
sections  603(al  and  604(a)  of  the 
Regulatory  FlexibiRty  Act  (5  U-SJO. 
603(8},  804tall.  no  Initial  or  final 
Regulatory  Fliexibility  Analysis  has  to  be 
or  will  be  prepared. 

This  ruk  does  not  contain  a  coriection 
of  information  for  purposes  of  the 
Paperwork  Reduction  Act  [Pub.  L  96- 
511).  This  rule  does  not  contain  policies 
witi)  Federalism  implications  sufficient 
to  warrant  preparation  of  a  FedcralisrB 
Assessment  under  Exerartive  Order 
12612. 

List  of  Subjects  In  13  CFR  Part  309 

Community  development.  Grant 
programs — conraraDity  developoient; 
Loan  programa — comnwnity 
development;  Penalties. 

Under  authority  of  section  701.  Public 
Uw  89-136^  79  SUL  570  (42  US.C.  3211); 
Sec  1-105,  Departnoent  of  Commerce 
OTganizatioB  Order  10-4.  as  amended 
(40  FR  56703,  as  amended),  the  interim 
regulation  amending  13  CFR  309.18 
which  was  published  on  February  1. 
1990  (55  FR  3400),  n  adopted  as  final 
without  changes. 

Dated:  January  17, 1991. 
L  Joyce  Haa^ara. 

Assistant  Secretory  for  Economic 

[FR  Doc  91-1559  Filed  1-22-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPOflTATIOI* 
Fe4«^  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  Sa^ANE-S?;  Aaidt  3»-M3»] 

ArrworthineaA  Orectfvea;  Pratt  & 
Whitney  (PW)  JT0O-7R4  Serlaa 
Turtwfan  Enginea 

AQENCY:  Federal  Aviation 

Adrainistratiox  (FAA^  DOT. 

ACnoic  Pinri  Rale 

SUMMAKr.  This  aswndaaeat  adapts  a 
new  airwiirtiiineas  dticctive  (AD), 
apptieahie  to  PW  |TBD-7R4  series 

turbofan  engines,  which  requires  initial 
and  repetitive  inspections,  and  removal 


from  service  of  certain  high  pressure 
compressor  CHPC]  turbine  driveshafls. 
This  AD  also  requires  establishment  of  a 
new  reduced  low  cycle  fatigue  (LCF]  Fife 
hmit  for  certain  HTC  turbine  driveshafls. 
This  amendment  is  prompted  by  reports 
of  circumferential  cracks  found  in  the 
threads  of  the  HPC  turbine  driveshafL 
This  coadition.  if  not  corrected,  could 
result  in  loss  of  engine  power,  arvd/or 
engine  inflight  shutdown. 
DATES;  Effective  Febraary  22. 1991. 

The  incorporatioD  by  reference  of 
certain  publications  listed  in  t^ 
regulation  is  approved  by  the  Dfrector  of 
the  Federal  Rr^jister  as  of  Febroary  22, 
1991. 

AOORES6C9:  The  applicable  service 
infermatioH  may  be  obtairted  from  ft«tt 
&  Whitney,  PubHcations  Department 
P.O.  Box  811,  Kfiddletown,  Connccticot 
06457.  This  information  may  be 
examined  at  the  FAA,  New  Englaitd 
Region,  Office  of  the  Assistant  Chief 
Connsel.  12  New  Errgland  Executive 
Park.  Bm'Hnftcm.  Massachusetts  01803- 
5299. 

FOR  FURTHER  MFORKhATlON  COKTACT. 
Karen  Grant,  Engine  Certifu^alion 
Branch.  ANE-142,  Engiae  Certification 
C^ice,  Engine  and  Propeller  Directorate. 
Aircraft  CertificaUon  Service;  FAA,  12 
New  England  Executive  Park. 
Burlington,  MassackuseUs  01803-5299; 
telephone  (617J  273-7087. 
SUPPLEMCMTAIIV  MFOMMMTION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Re^slatians  to  include  a  new 
AD.  appborbie  to  PW  n'9D-7R4  aeries 
turbofan  engines,  which  requires  initial 
and  repetrtave  inspections,  end  removal 
froBi  service  ok  certain  HPC  turbine 
driTeahafts,  was  published  in  the 
Federal  Register  on  Augast  1. 1»0  (54 
FR  31694). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
cortsrderstion  has  been  given  to  the 
single  comment  received.  The 
commenter  stated  that  all  driveshaffs 
which  had  accumulated  over  7,500 
cycles  in  service  (CfS^  have  been 
inspected  and  proposed  that  paragraph 
(a){l)fii7  be  deleted.  The  FAA  disagrees. 
Paragraph  (aj(l)tii)  has  been  retained  to 
account  for  the  possibility  that  a 
driveshaft  over  7,500  CIS  has  not  been 
inspected. 

Based  on  recent  field  experience,  the 
commenter  also  proposed  to  lower  the 
cap  to  7,500  cycles  for  HPC  turbine 
driveshafts  with  7,000  CIS  or  ksa  and 
require  a  drawdown  cap  of  500  cycies 
for  those  HPC  turbine  driveshafts  with 
greater  than  7,000  OS.  The  notice  of 
proposed  rulemaking  (NPRM)  proposed 
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a  cap  of  8,000  cycles  for  those  HPC 
turbine  driveshafts  with  7.500  CIS  or 
less,  and  a  drawdown  of  500  cycles  for 
HPC  turbine  driveshafts  with  greater 
than  7,500  CIS.  Based  on  the  results  of 
HPC  turbine  driveshaft  inspections 
completed  after  the  NPRM  was  issued, 
the  FAA  concurs  with  the  commenter. 
and  has  revised  the  AD  accordingly. 

The  commenter  also  proposed  to 
define  CIA  in  paragraph  (b)  or  modify 
the  paragraph  to  read  "2,500  Cycles  SLl" 
for  clarity.  The  FAA  agrees  to  the 
suggested  revision,  and  has  revised  the 
AD  to  read  "2,500  cycles  since  last 
inspected  (CSU)". 

The  commenter  also  proposed  to 
further  reduce  the  LCF  life  limit  for  shaft 
Part  Number  (P/N)  803128  from  8,700 
cycles  to  3,200  cycles  based  on  testing 
which  indicates  that  crack  intiation 
occurs  earlier  than  analytically 
predicted.  The  FAA  concurs  and  has 
revised  the  AD  accordingly. 

The  commenter  stated  that  the 
replacement  cost  per  shaft  is  $18,400. 
The  FAA  has  reevaluated  cost  data  and 
agrees  with  the  commenter,  and  has 
revised  the  Ad  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

There  are  approximately  500  IT9D- 
7R4  series  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  375  engines  in  the  U.S. 
domestic  fleet  will  be  affected  by  this 
AD  and  that  the  replacement  cost  per 
driveshaft  including  labor  is 
approximately  $18,400.  Based  on  this 
figure,  the  total  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$7,000,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Slates,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  [\)licies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact. 


positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
critena  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  PaH  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  use.  106(g|  (Revised  Pub.  L.  97-449. 
January  12.  19831;  and  14  CFR  11.89. 

$  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD); 

Pratt  k  Whitney:  Applies  to  Pratt  &  Whitney 
(PW)  IT9D-7R4  series  turbofan  engines, 
installed  on.  but  not  limited  to,  Boeing 
747  and  767.  and  Airbus  A310  and  A3(» 
aircraft. 
Compliance  is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  high  pressure 
compressor  (HPC)  turbine  dnveshaft.  Part 
Numbers  (P/M  5001195-01.  796245.  799570. 
and  803128.  which  could  result  in  loss  of 
engine  power,  and/or  engine  inflight 
shutdown,  accomplish  the  following: 

(a)  Eddy  current  inspect  rear  threads  of  the 
HPC  turbine  driveshaft.  in  accordance  with 
PW  Alert  Service  Bulletin  (SB)  IT9D-7R4-72- 
375.  Revision  2.  dated  December  22. 1989.  and 
remove  from  service  and  replace  HPC  turbine 
driveshafts  found  cracked  with  a  serviceable 
part  as  follows: 

(1)  For  those  HFC  turbine  driveshafts 
which  have  not  been  inspected  prior  to  the 
effective  dale  of  this  AD,  in  accordance  with 
PW  SB  IT9D-7R4-72-365,  dated  lune  23. 1988: 
PW  SB  IT9D-7R4-72-365.  Revision  1.  dated 
)uly  12.  1988;  PW  Alert  SB  IT9D-7R4-72-375, 
dated  October  2a  1988:  or  PW  Alert  SB  IT9D- 
7R4-72-375.  Revision  1.  dated  January  25. 
1989.  inspect  in  accordance  with  the 
following  schedule: 

(i)  At  the  next  shop  visit  or  prior  to 
accumulating  7.500  cycles  in  service  (CIS), 
whichever  occurs  first,  those  HPC  turbine 
driveshafts  with  7.000  CIS  or  less  on  the 
effective  date  of  this  AD, 

(ill  At  the  nent  shop  visit  or  pnor  to 
accumulating  500  CIS.  whichever  occurs  first, 
those  HPC  turbine  driveshafts  with  greater 
than  7.000  CIS  on  the  effective  date  of  this 
AD 


(2)  For  those  HPC  turbine  driveshafts 
which  have  been  previously  inspected  prior 
to  the  effective  date  of  this  AD,  in  accordance 
with  PW  SB  JT9D-7R4-72-365,  dated  June  23, 
1988;  PW  SB  IT9D-7R4-72-365.  Revision  1, 
dated  July  12, 1988;  PW  Alert  SB  IT9D-7R4- 
72-375,  dated  October  28, 1988;  or  PW  Alert 
SB  IT9D-7R4-72-375.  Revision  1.  dated 
January  25, 1989,  inspect  in  accordance  with 
the  following  schedule: 

(i)  At  the  next  shop  visit  or  prior  to 
accumulating  7.500  CIS,  whichever  occurs 
first;  or  not  to  exceed  2.500  cycles  since  last 
inspection  (CSLI).  whichever  occurs  later, 
those  HPC  turbine  driveshafts  with  7,000  CIS 
or  less  on  the  effective  date  of  this  AD. 

(ii)  At  the  next  shop  visit  or  prior  to 
accumulating  500  CIS  whichever  occurs  first; 
or  not  to  exceed  2,500  CSLI,  whichever  occurs 
later,  those  HPC  turbine  driveshafts  with 
greater  than  7.000  CIS  on  the  effective  date  of 
this  AD. 

(3)  For  the  purpose  of  this  AD  shop  visit 
means  anytime  the  low  pressure  turbine 
module  is  removed. 

(b)  Eddy  current  reinspect  HPC  turbine 
driveshafts.  in  accordance  with  PW  Alert  SB 
JT9D-7R4-72-375,  Revision  2.  dated 
December  22. 1989,  at  intervals  not  to  exceed 
2.500  CSU.  Remove  from  service  and  replace 
with  a  serviceable  part  HPC  turbine 
driveshafts  found  cracked. 

(c)  Reduce  the  low  cycle  fatigue  (LCF)  limit 
of  the  HPC  turbine  driveshaft  P/N  5001195- 
01.  796245.  and  799570,  from  30,000  cycles  to 
2.000  cycles,  and  P/N  803128  from  30.000 
cycles  to  3.200  cycles,  in  accordance  with  the 
following  schedule: 

(1)  After  the  effective  date  of  this  AD  for 
new  HPC  turbine  driveshafts,  with  no 
previous  cycles  in  service,  installed  in  PW 
JT9D-7R4  series  engines. 

(2)  Prior  to  January  1, 1995,  for  those  HPC 
turbine  driveshafts  installed  in  any  PW  JT9D- 
7R4  series  engines,  except  for  the  PW  JT9D- 
7R4G2  model  engines. 

(3)  Prior  to  January  1, 1999,  for  those  HPC 
turbine  driveshafts  installed  in  PW  JT9D- 
7R4G2  model  engines, 

(d)  Remove  from  service  HPC  turbine 
driveshafts  installed  in  PW  IT9D-7R4  series 
engines  prior  to  exceeding  the  reduced  LCF 
life  limit, 

(e)  Inspections  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  AD  are  no 
longer  required  for  HPC  turbine  driveshafts 
with  reduced  LCF  limits. 

(f)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(g)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance  times 
specified  in  this  AD,  may  be  approved  by  the 
Manager.  Engine  Certification  Office.  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service,  FAA.  12  New  England 
Executive  Park,  Buriington.  Massachusetts 
01803. 

The  inspection  and  removal  procedures 
shall  be  done  in  accordance  with  the 
following  Pratt  A  Whitney  document; 


Federal  Register  /  Vol.  56.  No,  15  /  Wednesday,  January  23,  1991  /  Rules  and  Regulations        2429 


Document 


PW  ASB, 
JT9D- 
7R4-72- 
375, 

PW  ASB, 
JT90- 
7R4-72- 
375 

PWASB. 
JT9D- 
7R4-72- 
375. 


Page  No, 


1.4. 


2,  3,  6,  8 

ttvu  15. 


5,7. 


Revision 


Original.. 


Date 


12/22/89 


10/28/B8 


01/25/89 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U  S  C.  552(a) 
and  1  CFR  part  51,  Copies  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department,  P,0.  Box  611,  Middletown. 
Connecticut  06457.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  room  311. 12 
New  England  Executive  Park.  Burlington. 
Massachusetts  01803-5299,  or  at  the  Office  of 
the  Federal  Register.  1100  L  Street  NW..  room 
8401.  Wasnington,  DC. 

This  amendment  becomes  effective 
February  22, 1991. 

Issued  in  Buriington,  Massachusetts,  on 
December  4. 1990. 
Herschel  C.  Jones, 

Acting  Manager.  Engine  and  Propeller 
Directorate  Aircraft  Certification  Service. 
|FR  Doc.  91-1507  Filed  1-22-81;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  95 

[Docket  No.  26435;  Amdt.  No.  361] 

IFR  Altitudes:  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 


direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
DATES:  Effective:  February  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  ).  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  telephone;  (202) 
267-8277. 

SUPPlfMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route  or 
any  portion  of  that  route,  as  well  as  the 
changeover  points  (COPs)  for  Federal 
airways,  jet  routes,  or  direct  routes  as 
prescribed  in  part  95.  The  specified  IFR 
altitudes,  when  used  in  conjunction  with 
the  prescribed  changeover  points  for 
those  routes,  ensure  navigation  aid 
coverage  that  is  adequate  for  safe  flight 
operations  and  free  of  frequency 
interference.  The  reasons  and 
circumstances  which  create  the  need  for 
this  amendment  involve  matters  of  flight 
safety,  operational  efficiency  in  the 
National  Airspace  System,  and  are 
related  to  published  aeronautical  charts 
that  are  essential  to  the  user  and 
provide  for  the  safe  and  efficient  •     ;  of 
the  navigable  airspace.  In  addition, 
those  various  reasons  or  circumstances 
require  making  this  amendment 
effective  before  the  next  scheduled 
charting  and  publication  date  of  the 
flight  information  to  assure  its  timely 
availability  to  the  user.  The  effective 
date  of  this  amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 


regulatory  changes  and  safety  in  air 
commerce.  1  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  are  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  'major 
rule  '  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  F>rocedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft.  Airspace. 

Issued  in  Washington,  DC,  on  January  8, 
1991 

Daniel  C.  Beaudette, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
part  95  of  the  Federal  Aviation 
Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
GMT: 

PART  95— [AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354.  and  1510;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449.  January 
12, 1983):  and  14  CFR  ll,49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 
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DEPARTMENT  OF  THE  THEASORV 
Internal  Revamie  Service 

26  CFR  Part  301 

[T.D.  8325] 
RtN1S4S-AP2S 

Determination  of  Rate  ol  Interest- 
increaae  in  Rate  of  Merest  Payat>le  on 
Large  Corporate  Underpayments; 
Correction 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correclion  to  temporary 

regulations. 

SUMMARY:  Tln«  document  cxmtains 
correctioo«  to  temporary  regdations 
under  aection  €821  (c),  which  were 
pubitshed  in  tlie  Federal  Kegifller  for 
Wednesday.  December  19, 1990  (55  FR 
52042).  These  temporary  regulations 
relate  to  an  increase  in  the  rate  of 
interest  payable  oo  iarge  corporate 
underpayments. 

FOR  rUWTUCT  MFOIIMATWN  CONTACT: 
P.  Val  Strehkjw  202-377-9566  or  David 
Schneider.  202-586-6438  (not  toll-free 
numbers). 

SUPftEMEirrMtY  MFOmNATION: 

Backsround 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  affect 
certain  corporations  and  are  necessary 
to  provide  them  with  guidance  needed 
to  comply  with  the  changes  made  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1990. 

Need  for  Corractkm 

As  published,  the  temporary 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
temporary  regulations  which  was  the 
subject  of  FR  Doc  90-29703,  is  corrected 
as  follows: 

1.  In  the  preamble,  on  page  52043, 
second  column,  the  paragraph  preceding 
the  heading  "Applicable  Date — Amount 
Shown  As  Due"  (middle  of  column),  line 
3,  the  language  "before  January  1. 1990. 
can  make  a"  is  corrected  to  read  "before 
January  1. 1991.  can  make  a". 

§30t.662>-Tr    lCorr«ctadl 

2.  On  page  52045,  second  columa  in 
§  301.6621-3T{d),  under  Example  3(i), 
second  line  from  bottom  of  that 
paragraph,  the  language  "district  court 
for  refund  of  the  amounts"  is  corrected 
to  read  "district  court  for  the  amounts". 


I30U6621-3T    [Conectad] 

3.  On  pa^  52045.  third  column,  in 

§  301j8621-3T(d),  under  Example  4(v). 
line  S,  die  date  "Jime  1. 1990,"  is 
corrected  to  read  "May  31. 199a''. 

§301.6621-31    ICorractedl 

4.  On  page  52D46.  first  column,  in 

§  301. 6621 -3T(d),  under  Example  6(ii). 
lines  Z  4,  and  5,  the  year  "1985  '  is 
corrected  to  read  "1^6"  in  three 
locations. 

5301.6621-3T    ICorrected] 

5.  On  page  S2046,  first  aJumn,  in 

§  301.6621-3T(d).  under  Example  6(iv). 

line  1.  the  language  "From  March  15. 

1990.  to  December  31."  is  corrected  to 

read  "From  March  16, 1987,  to  December 

31,". 

Dale  D.  Goode, 

Fedemi  Register  Liataon  Officer,  Assistavt 

Ch  lefCotuiaeJ  ^Corporate). 

[PR  Doc.  91-1438  Filed  1-22-91;  8:45  am] 
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Bureau  of  Alooiwt,  Totoacco  and 
Ftresrme 

27  CFR  Part  9 

[TJ).  ATF-310:  RE:  Notice  No.  7041 
RIN  1S12-AA07 

The  Rogue  Valley  Viticultural  Area 
(89F-458P) 

agency:  Bureau  of  Akohd,  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

ACTION:  Fmal  rule.  Treasury  decision. 


SUMMARv:  This  final  rule  establishes  a 
viticultural  area  known  as  Rogue  Valley 
which  is  located  in  Jackson  and 
Josephine  Counties  of  southwest 
Oregon.  TTie  petition  was  submitted  by 
Mr,  David  R.  Beaudry,  a  grape  grower  in 
Jackson  County,  Oregon.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  in  wine  labeling  and  advertising 
allows  wineries  to  designate  the  specific 
areas  where  the  grapes  used  to  make 
their  wnnes  were  grown  and  enables 
consumers  to  better  identify  wines  they 
purchase. 
EFFECTIVE  DATE:  February  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  White,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20226  (202-566-7626). 


SUPPLEMENTARY  INFORMATION: 
Bark^ouad 

On  August  23, 1978,  ATF  pubbshed 
Treasury  Decision  ATF-53  (43  FR  37672. 
54824)  revising  regulations  in  27  CFR 
part  4.  These  regulations  allow  the 
establishment  of  definite  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticuititral  area  to  be  used 
as  an  appellation  of  origin  or  wine 
labels  and  in  wine  advertisements.  On 
October  2.  1979,  ATF  published 
Treasury  Decision  ATF-eO  (44  FR  56692) 
which  added  a  new  pari  9  to  27  CFR,  for 
the  listing  of  approved  American 
viticultural  areas. 

Section  4.25a{e)(l].  title  27  CFR. 
defines  in  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  uiterested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 

Petitioo 

By  letter  dated  August  29, 1989,  Mr 
David  R.  Beaudry,  a  grape  grower  in 
Jackson  County.  Oregon,  filed  a  petition 
for  establishment  of  a  "Rogue  ValW" 
viticultural  area  in  Jackson  and 
Josephine  Counties,  Oregon.  This 
viticulture!  area  is  located  in  the 
southwestern  pari  of  the  State.  There 
are  seven  winenes  and  49  vineyards 
located  within  the  Rogue  Valley  area. 
with  approximately  400  acres  of  wine 
grapes.  In  response  to  Mr.  Beaudrv-'s 
petition,  ATF  published  a  notice  of 
proposed  rulemaking.  Notice  No.  704.  in 
the  Federal  Register  on  July  5. 1990  (55 
FR  27654),  proposing  the  estabhshment 
of  the  Rogue  Valley  viticultural  area 

Comments 

ATF  received  three  comments  dunng 
the  45-day  comment  penod  which  ended 
on  August  20, 1990.  All  three  comments 
fully  supported  the  Rogue  Valley 
viticultural  ares  as  proposed  in  Notice 
.No.  704, 
General  Information 

The  beginning  of  vilicuiture  in  the 
Rogue  Valley  can  be  traced  to  Peter 
Britt  who  secured  cuttings  from  the 
mission  grapevmes  of  California  and  by 
1858  was  making  the  first  wine  m  the 
Oregon  Territory.  He  eventually 
experimented  with  more  than  200 
varieties  of  ^apes,  ranging  for  advic*'  as 
far  as  the  German  Wine  Growers 
Association  on  the  Rhine.  By  1880  his 
15-acre  vineyard  was  prodaang  up  to 
3,000  gallons  a  year.  Records  show  that 
he  made  a  very  popular  claret,  along 
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with  muscatel.  schiUer,  zinfandel  and 
port.  (Photographer  of  a  Frontier,  the 
Photographs  of  Peter  Britt  by  Alan  Clark 
Miller).  Mr.  Miller  reports  that  Britt's 
vineyard  was  located  near  Jacksonville 
west  of  Medford.  The  winery  operation 
was  called  Valley  View  Vineyards. 
Today  the  name  Valley  View  Vineyards 
is  used  by  the  Rogue  Valley's  first  post- 
Prohibition  winery,  which  is  located 
near  the  town  of  Ruch  south  of 
Jacksonville. 

Farmers  at  Ashland  in  southwestern 
Oregon  grew  vinifera  table  grapes  and 
were  shipping  Rame  Tokays  to  market 
before  the  Tokay  industry  developed  at 
Lodi  in  Cahfomia.  In  1880.  when  the 
•pedal  national  census  of  winegrowing 
was  taken.  Jackson  County  was  listed  as 
producing  15.000  gallons  of  wine.  (The 
Wines  of  America  by  Leon  D.  Adams). 

In  1684.  A.G.  Walling  published  his 
History  of  Southern  Oregon,  in  which  he 
refers  to  sixty  or  seventy  acres  of 
vineyards,  located  mainly  near 
lacksonville.  which  produced  several 
thousand  gallons  of  tvine  annually.  The 
Rogue  River  Courier  newspaper,  in  1905. 
reported  the  visit  of  Mr.  A.H.  Carson, 
the  largest  grape  grower  in  Oregon,  to 
Grants  Pass.  The  newspaper  reported 
that  Mr.  Carson's  31  acres  of  vineyards 
produced  Tokay.  Emperor  and  Black 
Ferrerra  grapes.  His  vineyard  was 
located  on  the  Applegate  River  in  the 
Missouri  Flat  district  of  Josephine 
County. 

Viticultunl  ATM  Name 

The  name  "Rogue  Valley"  is  the  name 
used  in  both  academic  and  consumer- 
oriented  wine  and  viticultural  books  to 
refer  to  the  sections  of  Jackson  and 
Josephine  Counties  where  grapes  are 
grown.  The  Wines  of  America  by  Leon 
Adams.  The  History  of  Southern  Oregon 
by  A.G.  Walling,  and  Touring  the  Wine 
Country  of  Oregon  by  Ronald  and 
Glenda  Holden  all  make  considerable 
mention  of  viticulture  in  the  Rogue 
Valley.  The  Rogue  Valley  in  1976 
became  one  of  three  appellations  of 
origin  which  were  approved  for  use  on 
Oregon  wines  by  the  Oregon  Liquor 
Control  Commission.  Locally  in 
southwestern  Oregon,  the  names  "Rogue 
Valley"  and  "Rogue  River  Valley"  are 
used  synonymously  to  describe  the 
lands  drained  by  the  Rogue  River  and  its 
many  tributaries.  These  lands  are 
entirely  within  southwestern  Oregon 
and  make  up  portions  of  Jackson. 
Josephine  and  northern  Curry  Counties. 
The  viticultural  area  has  been  narrowed, 
however,  to  include  only  portions  of 
Jackson  and  Josephine  Counties  and  to 
exclude  Curry  County  altogether.  The 
basis  for  this  limitation  is  the  philosophy 
that  the  Rogue  Valley  viticult\u'al  area 


should  include  only  those  areas  which 
have  a  current  or  past  history  of 
winegrape  production.  The  principal 
cities  within  the  Rogue  Valley  of  Oregon 
are  Ashland,  Medford,  and  Grants  Pass. 
The  name  "Rogue  Valley"  is  frequently 
used  in  the  names  of  commercial, 
governmental,  and  charitable 
organizations  in  the  region.  At  the 
national  level,  the  name  "Rogue  Valley" 
is  widely  identified  with  the  sport 
fishing  industry  on  the  Rogue  River  and 
with  the  pear  orchards  and  pear  packing 
companies  of  the  region.  The  Rogue 
Valley  has  been  identified  as  the  third 
largest  pear  growing  area  in  the  nation 
by  Clifford  B.  Cordy  in  his  History  of  the 
Rogue  Valley  Fruit  Industry. 

Historical/Current  Evidence  of 
Boundaries 

All  the  past  and  present  commercial 
grape-growing  areas  of  the  region  are 
located  on  the  low  elevation  land  along 
the  watercourses  of  the  Rouge  River  and 
its  tributaries.  Today,  viable  commercial 
vineyards  are  found  at  or  near  the 
communities  of  Ashland.  Talent. 
Medford.  White  City,  Eagle  Point. 
Central  Point.  Ruch.  Rogue  River,  Grants 
Pass,  Applegate,  Murphy,  Selma.  Cave 
Junction,  and  Holland,  all  of  which  are 
located  along  the  Rogue  River  and  its 
tributaries. 

The  Rogue  Valley  is  completely 
surrounded  by  three  mountain  ranges. 
At  the  northern  and  western  boundaries 
of  the  Rogue  Valley,  the  Siskiyou  and 
Oregon  Coast  Ranges  form  a  barrier. 
These  ranges  also  form  an  effective 
dividing  line  geographically  from  the 
Umpqua  Valley  viticultural  area  to  the 
north  in  Douglas  County.  To  the  south, 
the  Siskiyou  Mountains  separate  the 
Rogue  Valley  from  the  Klamath  River 
Valley  in  northern  California.  In  the 
east,  the  Cascade  Mountains  serve  as  a 
partition  between  the  Rogue  Valley  and 
the  Klamath  River  Basin  in  Klamath 
County,  Oregon. 

The  main  tributaries  of  the  Rogue 
River  are:  (1)  Bear  Creek  which  drains 
Medford.  Ashland,  and  surrounding 
smaller  communities.  (2)  the  Applegate 
River  which  drains  the  south  central 
part  of  the  Valley.  Jacksonville  and  the 
south  Grants  Pass  area,  (3)  Evans  Creek 
which  drains  Rogue  River  City,  Wimer 
and  the  north  central  part  of  the  Valley, 
and  (4)  the  Illinois  River  which  drains 
Holland.  Cave  Junction,  Selma  and  the 
southwestern  portion  of  the  Valley,  and 
which  merges  with  the  Rogue  River  at 
the  town  of  Agness  in  Curry  County. 
There  are  also  many  more  small  creeks 
and  water  systems  which  feed  the 
Rogue  River  and  its  main  tributaries. 


Geographical  Faaturea 

The  Rogue  Valley  is  unique  in  Oregon 
viticulture  in  two  respects:  (1)  The 
climate  is  warmer  than  anywhere  else  in 
the  State  and  (2)  the  elevation  is  higher. 
For  instance,  the  only  zone  II  grape- 
growing  area  in  Oregon  listed  in  General 
Viticulture  by  Winkler,  Cook,  Kliewer 
and  Lider  is  Grants  Pass  in.the  Rogue 
Valley.  Here  the  "Heat  summation"  is 
listed  at  2680  degrees.  This  compares 
with  the  zone  I  figures  of  2220  degrees  in 
Roseburg,  Oregon  in  the  Umpqua  Valley 
viticultural  area  and  2030  degrees  for 
Salem.  Oregon  in  the  Willamette  Valley 
viticultural  area.  The  heat  summation 
for  Medford  in  the  Rogue  Valley  is  2850 
degree  days.  (Compiled  from 
Climatography  of  the  United  States  No. 
84.  Daily  Normals  of  Temperatitfe, 
Heating  and  Cooling  Degree  Days  and 
Precipitation.  N.OAA.,  1983). 

The  greater  warmth  of  the  Rogue 
Valley  allows  certain  grape  varieties  to 
achieve  a  level  of  success  not  found  in 
the  surrounding  areas  of  western 
Oregon.  In  western  Oregon,  except  for 
the  Rogue  Valley,  the  grape  variety 
Merlot  fails  to  set  fruit  reliably.  In 
addition,  wines  made  from  Rogue  Valley 
Cabernet  Sauvignon  grapes  are  widely 
regarded  as  among  the  finest  in  Oregon 
according  to  the  petitioner.  Ted  Jordan 
Meredith,  in  his  Northwest  Wine 
Companion,  states  that  Oregon's 
Willamette  Valley  is  too  cool  for  the 
best  Cabernet  Sauvignon,  while  further 
south,  the  Umpqua  Valley  and 
particularly  the  Rogue  Valley,  are 
capable  of  producing  fine  Cabernets.  Mr. 
Meredith  describes  the  Applegate 
Valley  (within  the  Rogue  Valley 
viticultural  area)  as  one  of  the  warmest 
grape-growing  areas  in  western  Oregon, 
and  the  Illinois  Valley  (also  within  the 
Rogue  VaUey  viticultural  area)  as  being 
only  slightly  cooler  than  the  nearby 
Applegate  Valley.  Mr.  Meredith  also 
states  that  warmer  climate  grapes  like 
Cabernet  Sauvignon  and  Semillon  are 
well-suited  to  the  Illinois  Valley. 

The  other  great  geological  difference 
between  the  Rogue  Valley  and 
surrounding  areas  is  the  high  elevation 
of  the  land.  The  highest  elevation 
vineyards  in  Oregon  are  all  located  in 
the  Rogue  Valley.  The  highest  elevation 
vineyard  in  the  Umpqua  Valley 
viticultural  area  is  lower  in  elevation 
than  the  lowest  elevation  in  Rogue 
Valley  vineyard.  Hillcrest  Vineyard  in 
the  Umpqua  Valley  is  at  850  feet  above 
sea  level,  while  the  Rogue  Valley's 
lowest  elevation  vineyard  is  Rancho 
Vista  Vineyard  m  Grants  Pass  at  1.100 
feet.  The  remaining  Rogue  Valley 
vineyards  are  at  even  higher  elevations. 
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Due  to  the  higher  elevations,  the  Rogue 
Valley  experiences  large  drops  in 
evening  temperatures.  The  average 
range  between  high  and  low  daily 
temperatures  in  July  in  the  Medford  area 
is  37  degrees  Fahrenheit,  which  is  higher 
than  any  other  location  in  Oregon.  The 
average  Medford  July  hi^  is  more  than 
86  de^res  F.  and  the  average  nighttime 
low  is  50  degrees  F.  (Atlas  of  Oregon. 
University  of  Oregon.) 

The  low  evening  temperatures  have  a 
beneficud  effect  on  wine  grapes.  The 
retention  of  grape  adds  is  much  better 
when  the  fruit  is  ripened  in  a  cool 
environment.  Also,  cool  nights  aid 
significantly  in  the  coloration  of  ripening 
grapes.  These  characteristics  of  high 
elevation  viticulture  lead  to  improved 
wine  quality.  ((General  Viticulture, 
Winkler,  Cook,  Kliewer  and  Lider],  The 
average  lengdi  of  the  growing  season  in 
the  Rouge  Valley  is  180  days,  and  the 
average  annual  rainfall  is  28  inches.  The 
Rogue  Valley  drainage  area  (Rogue 
Valley)  is  diaracterired  by  steep,  rugged 
mountains  and  narrow  river  valleys.  The 
Klamath.  Siskiyou,  and  western 
Cascades  are  die  prindpal  mountain 
ranges  in  this  area.  These  mountains  are 
composed  of  volcanic,  altered  volcanic 
and  sedimentary,  and  intrusive  igneous 
rocks.  The  valleys  consist  of  flood 
plains,  terraces,  alluvial  fans,  and  hills. 
The  topography,  parent  material  and 
climate  combine  and  interact  to  create 
soil  propertiet  unique  to  the  area.  Six  of 
the  ten  soil  orders  (Vertlsols,  Ultisols, 
Mollisols.  Alfisols.  Inceptisols,  and 
Entisols}  occurring  in  the  world  are  in 
the  Rogue  Valley  area.  (Roger  Borine, 
Area  Soil  SdentisL  U.SD.A.).  The 
agricultural  soils  of  Jackson  and 
Josephine  Counties  are  located  in  the 
900  to  200  foot  elevation  range.  In 
Jackson  County,  soil  pH  ranges  from  5.8 
to  about  8.8.  Joaephine  County  soils 
have  pH  range  of  5.7  to  about  8.4. 
Jackson  County  has  some  soil  series  that 
are  of  clay  texture,  prind(>ally  Carney. 
Coker.  and  Phoenix  days.  These  clay 
series  are  not  found  in  Josephine 
County.  There  are  at  least  ten  soil  series 
that  are  common  to  both  counties.  They 
are  Barron.  Camas.  Centi-al  Point.  Cove. 
Debenger,  Evans,  Kerby,  Newberg. 
Pollard  and  Ruch.  The  soils  of  Jackson 
and  Josephine  counties  are  much  more 
closely  related  to  each  other  than  to 
those  of  the  Willamette  Valley,  coastal 
or  eastern  Oregon  areas.  Soils  of  the 
Willamette  Valley  formed  under  at  least 
40  inches  of  annual  predpitation  and 
they  are  considerably  more  acid  than 
those  of  the  Rogue  Valley,  having  pH 
ranges  of  5.4  to  6J).  Qol"!  A-  Yungen, 
Professor  of  Agronomy,  Oregon  State 
University,  Mwiford  Oregon). 


Boundaries 

The  boundaries  of  the  Rogue  VaUey 
viticultural  area  as  proposed  in  the 
notice  are  adopted.  The  boundaries  may 
be  foond  on  one  U.S.G.&  map, 
"Medford,"  1:250,000  scale  (1955.  revised 
1978).  The  Rogue  Valley  viticultural  area 
is  located  entirely  within  Jackson  and 
Josephine  Counties  in  southwestern 
OregoD.  The  spedfic  description  of  the 
boundaries  of  the  viticultural  area  is 
found  in  the  regulations  which 
immediately  follow  the  preamble  to  this 
Treasury  dedsion. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Rogue 
Vsdley  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of  d»e 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  not  better  than  other 
areas.  By  approving  this  area,  ATF  will 
allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Rogue  Valley  wines. 

Executive  Order  122S1 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  EO.  12291  and  a  regulatory 
impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  %vill 
not  result  in  a  ma)or  increase  in  costs  or 
prices  for  consumere,  individual 
industines.  Federal  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment,  productivity, 
innovation,  or  on  die  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required  because  the  final  rule  is  not 
expected  (1)  to  have  secondary,  or 
inddental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reportiixg.  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Paperwork  R«diictk>n  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 


511.  44  U.S.C.  chapter  35.  and  its 
implementing  regulations.  5  CFR  part 
1320.  do  not  apply  to  this  final  rule 
because  no  requirement  to  colled 
information  is  imposed. 

Drafting  Infoiniatisa 

The  prindpal  author  of  this  document 
is  Robert  White,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority  and  Issuance 

Tide  27,  Code  of  Federal  Regulations, 
part  a  American  Viticultural  Areas,  is 
amended  as  foliowr. 

PART  9-AMERlCAN  VITiCULTliRAL 
AREAS 

Paragraph  1.  The  authority  dtation  for 
part  9  continues  to  read  as  follows: 
Authority:  27  U.S.C.  205 

Para.  2.  The  Table  of  sections  in 
subpart  C  is  amended  to  add  the  title  of 
§  9.132  to  read  as  follows: 

Subpart  C— Approved  American  vwcu?t»m 
Areas 

*        •        «        •        * 

{  9.132    Rogue  Valky. 

Para.  i.  Subpart  C  is  amended  by 
adding  {  9.132  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Areas 


$«.tU    RogiMVa«n- 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Rouge 
Valley." 

(b)  Approved  map.  The  appropriate 
map  for  determining  the  boundaries  of 
the  Rogue  Vaiiey  viticultural  area  is  one 
US.G.S.  map  tided  "Medford."  scale 
1:250,000  (1955.  revised  1976). 

(c)  Boundanes.  The  Rogue  Valey 
viticultural  area  is  located  entirely 
within  Jackson  and  Josephine  Counties 
in  southwestern  Oregon.  The  boundanes 
are  as  follows: 

(1)  Beginning  at  the  point  of 
intersection  of  Interstate  5  and  the 
Josephine  County/ Douglas  County  line 
approximately  20  miles  north  of  Grants 
Pass,  the  boundary  proceeds  soulberly 
and  soulhweaterly  along  U.S  Interstate 
5  to  and  including  the  town  of  Wolf 
Creek: 

(2)  Then  westerly  and  southerly  out  of 
the  town  of  Wolf  Creek  along  the 
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Southern  Pacific  Railway  Line  to  and 
including  the  town  of  Hugo; 

(3)  Then  southwesterly  along  the 
secondary,  hard  surface  road  known  as 
Hugo  Road  to  the  point  where  the  Hugo 
Road  crosses  Jumpoff  Joe  Creek: 

(4)  Then  westerly  and  down  stream 
along  lumpoff  Joe  Creek  to  the 
intersection  of  Jumpoff  Joe  Creek  and 
the  Rogue  River 

(5)  Then  northwesterly  and  down 
stream  along  the  Rogue  River  to  the  first 
point  where  the  Wild  and  Scenic  Rogue 
River  designated  area  touches  the 
easterly  boundary  of  the  Siskiyou 
National  Forest  just  south  of  Galice; 

(6)  Then  in  a  generally  southwesterly 
direction  (with  many  diversions)  along 
the  easterly  border  of  the  Siskiyou 
National  Forest  to  the  42  degree  0 
minute  latitude  line; 

(7)  Then  easterly  along  the  42  degree  0 
minute  latitude  hne  to  the  point  where 
the  Siskiyou  National  Forest  again 
crosses  into  Oregon  approximately  1 
mile  east  of  U.S.  Highway  199; 

(8)  Then  in  a  generally  northeasterly 
direction  and  then  a  southeasterly 
direction  (with  many  diversions)  along 
♦he  northern  boundary  of  the  Siskiyou 
National  Forest  to  the  point  where  the 
'Siskiyou  National  Forest  touches  the 
Rogue  River  National  Forest  at  Big 
Sugarloaf  Peak; 

(9)  Then  in  a  generally  easterly 
direction  (with  many  diversions)  along 
the  northern  border  of  the  Rogue  River 
National  Forest  to  the  point  where  the 
Rogue  River  National  Forest  intersects 
with  Slide  Creek  approximately  6  miles 
southeast  of  Ashland; 

(10)  Then  southeasterly  and 
northeasterly  along  Slide  Creek  to  the 
point  where  it  intersects  State  Highway 
273; 

(11)  Then  northwesterly  along  State 
Highway  273  to  the  point  where  it 
intersects  State  Highway  66; 

(12)  Then  in  an  easterly  direction 
approximately  5  miles  along  State 
Highway  66  to  the  east  line  of  Township 
39  South,  Range  2  East  (T39S,  R2E); 

(13)  Then  following  the  east  line  of 
T39S,  R2E.  in  a  northerly  direction  to  the 
northeast  comer  of  T39S.  R2E; 

(14)  Then  westerly  approximately  5 
miles  along  the  north  line  of  T39S.  R2E. 
to  the  2.600  foot  contour  line; 

(15)  Then  in  a  northerly  direction 
following  the  2.600  foot  contour  line 
across  Walker  Creek  and  then  in  a 
southwesterly  direction  to  the  point 
where  the  2,600  foot  contour  line 
touches  the  east  line  of  T38S.  RlE; 

(16)  Then  northerly  along  the  east  line 
of  T38S,  RlE.  to  the  northeast  comer  of 
T38S,  RlE; 


(17)  Then  westerly  along  the  north  line 
of  T38S,  RlE,  to  the  northwest  comer  of 
T38S,  RlE; 

(18)  Then  northerly  along  the  west  line 
of  T37S,  RlE,  to  the  northwest  comer  of 
T37S,  RlE. 

(19)  Then  easterly  along  the  north 
lines  of  T37S,  RlE,  and  T37S,  R2E  to  the 
southeast  comer  of  T36S,  R2E; 

(20)  Then  northerly  along  the  east  line 
of  T36S,  R2E,  to  the  northeast  comer  of 
T36S,  R2E; 

(21)  Then  westerly  along  the  north  line 
of  T36S,  R2E,  to  the  northwest  comer  of 
T36S,  R2E; 

(22)  Then  northerly  along  the  east  line 
of  T35S,  RlE,  to  the  northeast  comer  of 
T35S,  RlE; 

(23)  Then  westerly  along  the  north  line 
of  T35S,  RlE,  to  the  northwest  comer  of 
T35S,  RlE; 

(24)  Then  northerly  along  the  east  line 
of  T34S,  RlW,  to  the  northeast  comer  of 
T34S,  RlW; 

(25)  Then  westerly  along  the  north 
lines  of  T34S,  RlE;  T34S,  R2W;  T34S, 
R3W;  T34S,  R4W;  and  T34S,  R5W,  to  the 
northwest  corner  of  T34S,  R5W; 

(26)  Then  northerly  along  the  west  Hne 
of  T33S,  R5W.  to  the  Josephine  County/ 
Douglas  County  line; 

(27)  Then  westerly  along  the 
Josephine  County/Douglas  County  line 
to  U.S.  Interstate  5,  the  point  of 
beginning. 

Signed:  December  17. 1990. 
Stephen  E.  Higgins, 
Director. 

Approved:  December  28, 1990. 
Dennis  M.  O'Connell. 
Acting  Deputy  Assistant  Secretary 
(Regulatory.  Trade  and  Tariff  Enforcement). 
[FR  Doc.  91-1514  Filed  1-22-91;  8:45  am] 

BILLING  CODE  W10-31-«l 


DEPARTMENT  OF  JUSTICE 
Office  of  the  Attorney  General 
28  CFR  Part  0 

United  States  Marshals  Service  Fees 

agency:  Office  of  the  Secretary. 
Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
United  States  Marshals  Service  fees  and 
commissions  as  required  by  the  Anti- 
Drug  Abuse  Act  of  1988,  Public  Law  100- 
690.  New  section  1921(b)  of  title  28, 
United  States  Code,  requires  the 
Attorney  General  to  establish  fees  to  be 
collected  for  certain  services  rendered 
by  the  United  Slates  Marshals  Service  in 
connection  with  federal  court 
proceedings.  To  the  extent  practicable. 


these  fees  shall  reflect  the  actual  and 
reasonable  costs  of  the  services 
provided.  In  addition,  section  1921(c)(2) 
requires  the  Attomey  General  to 
establish  a  minimum  and  maximum 
amount  for  the  U.S.  Marshals  Service 
commissions  for  sales  conducted 
pursuant  to  federal  court  proceedings. 

EFFECTIVE  DATE:  February  22. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  Moyer,  Chief.  Finance  Division, 
U.S.  Marshals  Service,  telephone  (202) 
307-5230  or  FTS  367-9230. 
SUPPLEMENTARY  INFORMATION:  Prior  to 

the  passage  of  the  Anti-Drug  Abuse  Act 
of  1988,  the  U.S.  Marshals  Service  fees 
for  serving  and  executing  federal  court 
process  were  seriously  outdated,  as 
compared  to  the  rates  charged  in  the 
private  sector  for  similar  services.  The 
U.S.  Marshals  Service  costs  for  serving 
process  far  exceeded  the  fees  charged 
private  litigants,  thus  requiring  the 
Service  to  use  public  funds  to  subs'dize 
private  litigation.  The  rule  establishes 
fees  for  serving  and  executing  federal 
court  process  based  on  the  actual  costs, 
e.g.,  salaries,  overhead,  travel,  out-of- 
pocket  expenses,  of  the  services 
rendered  and  the  hours  expended. 

The  rule  also  establishes  a  range  for 
the  U.S.  Marshals  Service  commissions 
to  eliminate  unduly  high  and  low 
commissions  resulting  from  a  strict 
application  of  the  statutory  formula  in 
section  1921.  In  the  past,  the  Service's 
commissions  did  not  provide  for  a 
minimum  to  assure  recovery  of  costs  or 
a  maximum  to  protect  against  unduly 
high  commissions.  This  resulted  in 
litigation  and  judicial  review  of 
statutorily  prescribed  commissions 
charged  private  litigants. 

The  rule  limits  the  U.S.  Marshals 
Service  commissions  imposed  under 
section  1921  to  a  minimum  and 
maximum  amount.  The  minimum 
guarantees  the  Government  a  fixed  level 
of  cost  coverage,  while  the  maximum 
protects  the  private  litigant  from 
excessive  Marshals  Service 
commissions.  Moreover,  by  establishing 
a  reasonable  maximum,  the  rule  should 
also  eliminate  the  need  for  judicial 
review  of  these  matters. 

A  proposed  rule  was  published  in  the 
Federal  Register  at  Volume  55.  No.  84. 
on  May  1. 1990.  and  comments  were 
solicited  for  thirty  (30)  days  thereafter. 
No  comments  were  received.  The  final 
rule  is  identical  to  the  proposed  rule 
except  for  minor  clarifications. 

This  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  As 
required  by  the  Regulatory  Flexibility 
Act.  it  is  hereby  certified  that  this  rule 
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will  not  have  significant  impact  on  small 
business  entities  (5  U.S.C.  601). 

List  of  Subjects  in  28  CFR  Part  O 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies)  and  Fees. 

Therefore,  by  virtue  of  the  authority 
vested  in  me  by  law,  including  28  U.S.C. 
509,  510,  5  U.S,C.  301,  and  28  U.S.C. 
1921(b),  1921(c).  pari  O  of  title  28  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

1,  The  authority  citation  for  part  O 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  2303.  3101;  8  U.S.C. 
1103, 1324A.  1427(g):  15  U.S.C.  644(k);  18 
use.  2254,  3521.  3822.  4001.  4041.  4042.  4044. 
4082,  4201,  et  seq..  e003{b):  21  U.S.C.  871, 
881(d),  904:  22  U.S.C.  2838. 1621-16450,  1622. 
note;  28  U.S.C.  509.  510,  515,  516,  519,  524.  543. 
552.  552a,  589,  1921(b).  1921(c);  31  U.S.C.  1108. 
3801,  et  seq.:  50  U.S.C.  App.  1989b,  2001- 
2017p;  Pub.  L.  No.  91-513,  sec.  501;  EO  11919; 
EO  11267;  EO  11300;  Pub.  L.  No.  101-203. 

2.  A  new  S  0.114  is  added  to  subpart  T 
to  read  as  follows: 

§0.114    Feet  for  servtce*. 

(a)  The  United  States  Marshals 
Service  shall  routinely  collect  fees 
according  to  the  following  schedule: 

(1)  For  process  forwarded  for  service 
for  one  U.S.  Marshals  Service  Office  or 
suboffice  to  another— $3.00  per  item 
forwarded; 

(2)  For  process  served  by  mail— $3.00 
per  item  mailed; 

(3)  For  process  served  or  executed 
personally — $40.00  per  item  minimum  if 
served  by  one  U.S.  Marshals  Service 
employee,  agent,  or  contractor  in  two 
regular  office  hours  (duty  hours)  or  less, 
or  $50.00  per  item  minimum  if  served  by 
one  U.S.  Marshals  Service  employee, 
agent,  or  contractor  in  two  overtime 
hours  (non-duty  hours)  or  less,  plus 
travel  costs  and  any  other  out-of-pocket 
expenses.  For  each  additional  hour,  or 
portion  thereof,  and/or  each  additional 
U.S.  Marshals  Service  employee,  agent, 
or  contractor— $20.00  per  duty  hour 
($25.00  per  non-duty  hours)  for  each  item 
served,  plus  travel  costs  and  any  other 
out-of-pocket  expenses.  Travel  costs, 
including  mileage,  shall  be  calculated 
according  to  5  U.S.C.  chapter  57. 

(4)  For  copies  at  the  request  of  any 
party— $.10  per  page. 

(5)  For  keeping  and  advertisement  of 
property  attached — actual  expenses 
incurred. 

(b)  The  United  States  Marshals 
Service  shall  collect  the  fees 
enumerated  in  paragraph  (a)  of  this 
section,  where  applicable,  even  when 
process  in  retumed  to  the  court  or  the 
party  unexecuted,  as  long  as  service  is 
endeavored. 


(c)  Pursuant  to  28  U.S.C.  565,  the 
Director  of  the  United  States  Marshals 
Service  is  authorized  to  use  funds 
appropriated  for  the  Service  to  make 
payments  for  expenses  incurred 
pursuant  to  personal  services  contracts 
and  cooperative  agreementa  for  the 
service  of  summonses  on  complaints, 
subpoenas,  and  notices,  and  for  security 
guards. 

(d)  The  United  States  Marshals 
Service  shall  collect  a  commission  of  3 
percent  of  the  first  $1,000  collected  and 
1.5  percent  on  the  excess  of  any  sum 
over  $1,000.  for  seizing  or  levying  on 
property  (including  seizures  in 
admiralty),  disposing  of  such  property 
by  sale,  setoff,  or  otherwise,  and 
receiving  and  paying  over  money, 
except  that  the  amount  of  commission 
shall  not  be  less  than  $100.00  and  shall 
not  exceed  $50,000.  The  U.S.  Marshal's 
commission  shall  apply  to  all  judicially 
ordered  sales  and/or  execution  sales, 
including  but  not  limited  to  all  private 
mortgage  foreclosure  sales,  if  the 
property  is  not  disposed  of  by  Marshal's 
sale,  the  commission  shall  be  set  by  the 
court  within  the  range  established 
above. 

Dated:  December  26, 1991. 
Dick  Thoniburgh. 
Attorney  General. 
(FR  Doc.  91-576  Filed  1-22-91;  8:45  am] 

BILLiNO  COOC  441(M)1-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
37  CFR  Part  301, 302, 305,  309 
(Docket  Ho.  CRT  91-3-RM] 
Modification  of  Rules  of  Procedure 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Final  rule. 

summary:  The  Copyright  Royalty 
Tribunal  is  amending  its  rules  of 
procedures  for  the  filing  of  cable, 
jukebox  and  satellite  carrier  claims.  The 
mle  changes  reflect  the  Tribunal's 
change  of  address,  the  new  stand-by 
status  of  the  jukebox  compulsory 
license,  and  amendments  clarifying  the 
obligation  of  claimants  to  sign  their 
claims,  file  timely,  and  keep  the 
Tribunal  informed  of  changes  of  their 
address.  This  action  is  in  response  to  the 
agency's  own  internal  review  of  its 
rules. 

EFFECTIVE  DATE:  February  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  Gassier,  General  Counsel. 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue  NW.,  suite  918. 
Washington,  DC  20009  (202-673-5400). 


SUPPLEMENTAITY  MFOftMATHMT.  As  part 
of  its  continuing  review  of  its  procedural 
regulations,  the  Tribunal  is  adopting 
certain  rule  changes. 

First,  the  Tribunal's  offices  are  moving 
to  a  new  location,  and  each  regulation 
stating  the  Tribunal's  address  is  being 
amended  accordingly. 

Second,  part  305  is  being  amended  to 
reflect  that  jukebox  royalty  claims  may 
only  be  filed  for  a  year  in  which  the 
jukebox  compulsory  license  was  in 
effect.  Last  year,  the  Tribunal  suspended 
the  jukebox  compulsory  license  through 
1999.  As  a  result,  no  fees  were  collected 
for  1990,  nor  will  any  fees  be  collected 
through  1999.  Rather  than  delete  our 
jukebox  distribution  rules,  the  rules  are 
simply  being  revised  to  indicate  that 
they  are  not  in  effect  while  the  jukebox 
license  is  suspended. 

Third,  royalty  claimants  arc  being 
advised  that  in  the  event  that  their  legal 
name  and/or  address  changes,  they 
should  advise  the  Tribunal  within  thirty 
days  of  the  change  or  their  claim  may  be 
subject  to  dismissal.  This  change  is 
being  done  in  an  effort  to  allow  the 
Tribunal  to  contact  a  claimant,  even  if 
the  claimant's  address  is  no  longer  what 
it  appears  on  the  claim. 

Fourth,  the  Tribunal  is  making  it  clear 
that  while  it  will  accept  claims 
postmarked  by  the  U.S.  Postal  Service 
as  having  been  mailed  during  the  filing 
month,  it  will  not  accept  claims  received 
after  the  filing  month  which  only  bear  a 
business  meter  date. 

Fifth,  the  Tribunal  is  explicitly 
requiring  that  claims  be  signed  either  by 
the  copyright  owner  or  a  duly  authorized 
representative. 

Finally,  the  Tribunal  is  explicitly 
disallowing  any  official  filing  by 
facsimile  transmission,  whether  it  is  a 
direct  or  rebuttal  case,  a  pleading  or 
motion,  or  a  claim. 

List  of  Subjects 

37  CFR  Part  301 

Administrative  practice  and 
procedure.  Freedom  of  Information  Act, 
Sunshine  Act. 

37  CFR  Part  302 

Cable  television.  Claims,  Copyright. 
37  CFR  Part  305 

Claims,  Copyright.  Jukeboxes 
37  CFR  Part  309 

Claims,  Copyright.  Satellite 
For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  amends  37  CFR 
parts  301.  302.  305  and  309  as  follows: 
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PART  SOI-COPYWQKT  ROYALTY 
TRIBUNAL  RULES  OF  raOCEOURE 

1.  The  aulhority  citation  for  part  301 
ccntinues  to  read  as  follows: 

Authority:  17  US.C  a03(a). 

2.  Section  301.2  »  revited  to  read  at 

follows: 

1301.2    Addrtn  for  information. 

The  ofTicial  address  of  the  Copyright 
Royalty  Tribunal  is  1825  Connecticut 
Avenue  NW..  suite  91B.  Washington,  DC 
20009.  Office  hours  are  Monday  thnjugh 
Friday,  9  a.m.  to  5  p.m..  excluding  legal 
hohdays. 

3.  b\  S  301.45,  paragraph  (a)  is 
revised  to  read  as  follows: 

{301^    FMng  and  Mrwioa  Of  wrNtan 

(a)  Copies.  In  all  filings  with  the 
Tribunal  the  party  shall  file  an  original 
plus  two  copies  plus  a  copy  for  each 
sitting  Commissioner.  In  the  case  of 
exhibits  whose  bulk  or  whose  cost  of 
reproduction  would  unnecessarily 
encumber  the  record  or  burden  the 
party,  the  Tribunal  may  reduce  the 
number  of  required  copies.  In  no  case 
shall  a  party  tender  any  written  case  or 
pleading  by  facsimile  transmission. 


PART  302-fHJNQ  OF  CLAIMS  TO 
CABLE  ROYALTY  FEES 

4.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Autliority:  17  U.S.C.  111(d)(4)(A). 

5.  In  1 302.7,  new  paragraphs  (c) 
and  (d)  are  Mided  as  follows: 


(302.7 
U 


FWng  of  cWma  to  caMa  royalty 


(c]  Claims  shall  bear  the  original 
signature  of  the  claimant  or  any  duly 
authori2ed  representative  of  the 
claimant. 

(d)  In  the  event  that  a  claimant's  legal 
name  and/or  full  address  changes  after 
the  Tiling  of  the  claim,  the  claimant  shall 
notify  the  Tribunal  of  such  change 
within  thirty  days  of  the  change,  or  the 
claimant's  claim  may  be  subject  to 
dismissal. 

6.  In  5  302.a.  the  introductory 
text  is  republished  and  paragraph  (b)  is 
revised  as  follows: 

S302J    CompNanca wttti atatutory data*. 

Claims  filed  with  the  Copyright 

Royalty  Tribunal  shall  be  conaidered 

timely  filed  only  if: 
•        •        •        •        • 

(b)  They  are  iweperly  addressed  to  the 


Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue,  NW..  suite  918, 
Washington,  DC  20000.  and  they  are 
deposited  with  sufficient  postage  with 
the  United  States  Postal  Service  and 
bear  a  July  US.  postmark.  Claims  dated 
only  with  a  business  meter  that  are 
received  after  July  31  will  not  be 
accepted  as  having  been  filed  during  the 
month  of  July  No  claim  may  be  filed  by 
facsimile  transmission. 

PART305-CLA1MSTO 
PHONORECORO  PLAYER  (JUKEBOX) 
ROYALTY  FEES 

7.  The  authority  section  for  part  305  is 
revised  to  read  as  follows: 

Authority:  17  U.S.C  116(c)(2):  17  VS.C. 
116A(b)(2). 

8.  Section  305.1  is  revised  to  read  as 
follows: 

§30S.1    OanaraL 

(a)  This  part  prescribes  regulations 
pursuant  to  17  U.S.C.  116(cK2  ).  whereby 
persons  claiming  to  be  entitled  to 
compulsory  license  fees  for  public 
performances  of  nondiamatic  musical 
works  by  means  of  coin-operated 
phonorecord  players  shall  file  claims 
with  the  Copyright  Royality  Tribunal. 

(b)  This  part  is  not  in  effect  at  any 
time  when  the  Tribunal  has  determined, 
pursuant  to  17  U.S.C.  116A(b)(2),  that 
sufficient  voluntarily  negotiated  jukebox 
licenses  exist  such  that  the  jukebox 
compulsory  license  is  suspended. 

9.  In  i  305.3,  the  introductory  text  is 
republished  and  new  paragraphs  (d)  and 
(e)  are  added  as  follows: 

S30S.3    Content  of  clatnta. 

The  claims  filed  shall  include  the 
following  information: 

[d]  Qaims  shall  bear  the  original 
signature  of  the  claimant  or  a  duly 
authorized  representative  of  the 
claimant 

(e)  In  the  event  that  the  claimant's 
legal  name  and/or  full  address  changes 
after  the  filing  of  the  claim,  the  claimant 
shall  notify  the  Tribunal  of  such  change 
within  thirty  days  of  the  change,  or  the 
claim  may  be  subject  to  dismissal. 

10.  In  Section  305.4.  the  introductory 
text  is  republished  and  paragraph  (b)  is 
revised  as  follows: 

§306.4    CompHanoa wHh statutory dataa. 

Claims  filed  with  the  Copyright 
Royalty  Tribunal  shall  be  considered 

timely  filed  only  if; 
•        •        •        •        • 

(b)  They  are  properiy  addressed  to  the 
Ckipyright  Royalty  Tribunal,  1B2S 


Connecdcut  Avenue,  NW..  suite  918, 
Washington.  DC  20009  and  they  are 
deposited  with  sufficient  postage  with 
the  United  States  Postal  Service  and 
bear  a  January  U.S.  postmark.  Claims 
dated  only  with  a  business  meter  that 
are  received  after  January  31  will  not  be 
accepted  as  having  been  filed  during  the 
month  of  January.  No  claim  may  be  filed 
by  facsimile  transmission. 

PART  30»-FtLING  OF  CLAIUS  TO 
SATELUTE  CARRIER  ROYALTY  FEES 

11.  The  authority  citation  for  part  309 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  n9(bH4). 

12.  In  5  309.3,  the  introductory  text  is 
republished  and  new  paragraphs  (e)  and 
(f)  are  added  as  follows: 

§309.3    Contant  Of  cialma. 

Claims  filed  for  satellite  carrier 
compulsory  hcense  fees  shall  include 
the  following  information; 
.        «        •        «        « 

(e)  Claims  shall  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authority  representative  of  the  claimant. 

(f)  In  the  event  that  the  legal  name 
and/or  full  address  of  the  claimant 
changes  after  the  filing  of  the  claim,  the 
claimant  shall  notify  the  Tribunal  of 
such  change  within  thirty  days  of  the 
change,  or  the  claim  may  be  subject  to 
dismissal. 

13.  In  §  309.4.  the  introductory  text  is 
repubhshed  and  paragraph  (b)  is  revised 
to  read  as  follows: 

{309.4    Compflanca  with  stafotory  dates. 

Claims  filed  with  the  Copyright 
Royalty  Tribunal  shall  be  considered 
timely  filed  only  if: 
•        •        *        *        • 

(b)  They  are  properly  addressed  to  the 
Copyright  Royalty  Tribunal.  1825 
Connecticut  Avenue,  NW.,  suite  91& 
Washington,  DC  20009  and  they  are 
deposited  with  sufficient  postage  with 
the  United  States  Postal  Service  and 
bear  a  July  US.  postmark.  Claims  dated 
only  with  a  business  meter  that  are 
received  after  July  31  will  not  be 
accepted  as  having  been  filed  during  the 
month  of  July.  No  claim  may  be  filed  by 
facsimile  transmission. 
Mario  F.  Aguero, 
Chairman. 

[FR  Doc.  01-t469  Filed  V-22-91:  8:45  am) 
BILUNO  OOOt  Mie-M-« 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  5F3158/R1101;  FRL-3«42-e] 

Pesticide  Tolerances  for  Thk>t>encerb 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. 

summary:  This  document  establishes 
tolerances  for  combined  residues  of  the 
herbicide  thiobencarb  (S-[(4-chloro- 
phenyljmethyljdiethylcarbamothioate) 
and  its  chlorobenzyl  and  chlorophenyl 
moiety-containing  metabolites  in  or  on 
the  following  raw  agricultural 
commodities  (RACs):  celery  at  0.2  part 
per  million  (ppm),  endive  (escarole)  at 
0.2  ppm,  and  lettuce  at  0.2  ppm.  These 
regulations  were  requested  by  Chevron 
Chemical  Co.  and  establish  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  these  RACs. 
DATES:  These  regulations  become 
effective  January  23, 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  5F3158/R1101J.  may  be 
submitted  to:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  • 

FOR  FURTHER  INFORMATION  CONTACT.  By 
mail:  Joanne  I.  Miller,  Acting  Product 
Manager  (PM)  23,  (H7505C],  Registration 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  237,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)-557-1830. 

SUPPLEMENTARY  INFORMA-nON:  In  the 
Federal  Register  of  November  14, 1984 
(49  FR  45064),  EPA  issued  a  notice  that 
Chevron  Chemical  Co.,  Ortho 
Agricultural  Chemicals  Division,  940 
Hensley  St.,  Richmond  CA  94804-0036, 
proposed  amending  40  CFR  180.401  by 
establishing  a  regulation  to  permit  chloro- 
phenyljmetihyljdiethylcarbamothioate) 
and  its  moiety-containing  metabolites  in 
or  on  the  following  RACs;  celery,  endive 
(escarole).  and  lettuce  at  0.1  ppm.  In  the 
Federal  Register  of  September  27. 1990 
(55  FR  39157).  EPA  issued  a  notice  which 
announced  that  Chevron  Chemical  Co. 
subsequently  amended  its  request  to 
include  combined  residues  of  the 
herbicide  thiobencarb  (S-l(4-chloro- 
phenyl)methylIdiethylcarbamothioate) 
and  its  chlorobenzyl  and  chlorophenyl 
moiety-containing  metabolites  in  or  on 
the  following  RACs:  celery  at  0.2  ppm. 
endive  (escarole)  at  0.2  ppm.  and  lettuce 
at  0.2  ppm.  Chevron  proposed  that  the 


use  of  thiobencarb  in  the  culture  of 
celery,  endive  (escarole),  and  lettuce  be 
limited  to  the  State  of  Florida  based  on 
the  geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  either  of  the 
notices  of  the  proposed  additional 
thiobencarb  tolerances. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerances 
include  the  following  material. 

1.  Plant  metabolism  study. 

2.  A  rat  oral  lethal  dose  (LDm)  of  920 
milligrams /kilogram  (mg/kg)  of  body 
weight. 

3.  A  rat  developmental  study  with  a 
maternal  and  fetotoxic  no-observed- 
effect  level  (NOEL)  of  25  mg/kg/ day; 
and  a  developmental  toxicity  NOEL  of 
25  mg/kg/day. 

4.  A  rabbit  developmental  study  with 
a  maternal  NOEL  of  100  mg/kg/day  and 
a  developmental  NOEL  of  greater  than 
200  mg/kg/day  (HDT). 

5.  A  rat  two-generation  reproduction 
study  with  a  reproductive  toxicity  NOEL 
of  100.0  mg/kg/day  (HDT)  and  systemic 
NOEL  of  less  than  2  mg/kg/day,  the 
lowest  dose  tested  (LDT).  The  effects 
were  liver  weight  changes,  enlargement 
of  centralobular  hepatocyes,  and 
increased  incidence  of  renal  atrophic 
tubules. 

6.  A  2-year  mouse  oncogenicity  study 
with  no  oncogenic  potential  observed 
under  the  conditions  of  the  study  up  to 
and  including  240  mg/kg/day  and  a 
systemic  NOEL  of  25  mg/kg/day. 

7.  A  2-year  rat  oncogenicity  study 
with  no  oncogenic  potential  observed 
under  conditions  of  the  study  up  to  25 
mg/kg/day  and  a  systemic  NOEL  of  1 
mg/kg/day. 

B.  A  1-year  dog  feeding  study  with  a 
systemic  NOEL  of  8  mg/kg/day  and  a 
plasma  chohnesterase  (ChE)  NOEL  of  1 
mg/kg/day  (LDT).  The  effect  was 
decreased  erythrocyte  counts, 
hematocrit,  and  hemoglobin;  and 
relative  kidney  and  liver  weights. 

9.  In  vitro  Sahnonella  TA  100.  TA  98. 
and  TA  1537  assays,  negative. 

10.  In  vitro  human  lymphocytes  (with 
or  without  S-9)  assays,  negative. 

11.  In  vivo  mouse  dominant-lethal 
assay,  negative. 

Based  on  a  NOEL  of  1.0  mg/kg/day  in 
a  2-year  chronic  feeding/oncogenicity 
study  in  rat  and  hundredfold  safety 


factor,  the  acceptable  daily  intake  (ADD 
has  been  set  at  0.01  mg/kg/day.  The 
established  and  proposed  tolerances 
have  a  theoretical  maximum  residue 
contribution  (TMRC)  of  0.001280  mg/kg/ 
day  and  would  utilize  13  percent  of  the 
ADl. 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
thiobencarb.  The  metaboUsm  of 
thiobencarb  in  plants  is  adequately 
understood  for  purposes  of  the 
tolerances  set  forth  below.  An  analytical 
method,  gas  chromatography,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
by  mail  from: 

William  Crosse,  Chief.  Information 
Service  Branch.  Program  Management 
and  Support  Division  (TS-767C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  223.  CM  »2. 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202. 

Established  tolerances  are  adequate 
to  cover  residues  that  would  result  in 
meat,  milk,  poultry,  and  eggs.  The 
Agency  concludes  that  the  tolerances 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
R^ulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 
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LmI  of  SoMecU  iB  «  C7S  Part  IBO 

Administralive  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  S.  1991. 

DouglM  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is  amended 
as  follows; 

PART  1tO-{AMENDE01 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autboritr  Zl  U.SlC  Mte  and  371. 

2.  In  S  180.401.  by  designating  the 
existing  text  as  paragraph  (a)  and 
adding  new  paragraph  (b).  to  read  as 
follows: 


S 


for 


(b)  Tderaooes  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
establiabed  for  residues  of  the  herbicide 
thiobencarb  (S-|(4-chlorophenyl)- 
methyljdiethylcarbamothioate) 
and  its  chlorobenzyl  and  chlorophenyi 
moiety-containing  metabolites  in  or  on 
the  following  raw  agricultural 
commodities: 


ConmcxSty 


Parts  per 


C«lary 
EntfM 
Lanuca 


0.2 

0.2 
0^ 


|FR  Doc.  91-1298  Filed  J-22-91;  8:4S  an) 
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40  CFR  Parts  180. 185,  and  186 

I PP  tt^M9$f  PP  Sr3©9^  OTq  r  Af  9HS6v9/ 
R11(n;FRL-3«44-«| 

raaiiCNN  I  otarancaa  toc  Raviaiaxyi 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Fmal  rule. 


r  This  document  establishes 
tolerances  for  residues  of  the  fungicide 
metalaxyl  and  its  metabolites  in  or  on 
alfalfa  forage  at  6.0  parts  per  million 
(ppm),  alfalfa  hay  at  20.0  ppm,  barley 
grain  at  0^  ppm,  barley  fodder  at  ZJO 
ppm.  h«^r^ey  Forage  at  ZH  ppm,  barley 
straw  at  2.0  ppm  (pesticide  petition  (PP) 
8F3085),  leavet  of  root  and  tuber 
vegetables  (human  food  or  anhnal  feed) 
group  at  15  ppm  and  root  and  tuber 


vegetables  group  at  0.5  ppm  (PP  9F389e), 
and  barley  milling  fractions  at  1.0  ppm 
(food  addiUve  petition  (FAP)  8H5569). 
These  regulations  to  establish  the 
maximum  permissible  levels  for  residues 
of  metalaxyl  in  or  on  the  commodities 
were  requested  in  petitions  submitted 
by  Ciba-Geigy  Corp. 
DATES:  These  regulations  become 
effective  January  8, 1991. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (PP  aF3695,  PP  9F3698,  and  FAP 
8H55e9/Rll02),  may  be  submitted  to: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT.  By 
mail:  Susan  T.  Lewis,  Product  Manager 
(PM)  21,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20480.  Office 
location  and  telephone  number.  Rm.  227, 
CM  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA  22202.  (703)^7-1900. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  February  22, 1969  (54  FR 
7597),  which  announced  that  the  Ciba- 
Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419,  had  submitted  PP 
8F3695  and  FAP  aH5569  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  sections  40e(d)  and  409(b)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act,  proposing  the  establishment  of 
tolerances  for  the  fungicide  metalaxyl 
[N-(2,6-dimethylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester) 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-6-methylphenyl)-N- 
(methoxyacetylj  alanme  methyl  ester  in 
or  on  alfalfa  forage  at  10.0  ppm.  alfalfa 
hay  at  20.0  ppm,  barley  grain  at  0.2  ppm, 
barley  fodder  at  2X)  ppm,  barley  forage 
at  2.0  ppm.  barley  straw  at  2.0  ppm.  and 
a  food  additive  regulation  for  barley 
milling  fractions  at  1.0  ppm  resulting 
from  apphcation  of  the  pesticide  to  the 
growing  crop.  Since  that  time,  Ciba- 
Geigy  Corp.  has  petitioned  the  Agency 
to  decrease  alfalfa  forage  to  ei)  ppm. 

EPA  also  issued  m  the  notice  (54  FR 
7597).  Ciba  Geigy's  request  in  PP  9F389e 
to  establish  tolerances  for  the  fungicide 
metalaxyl  and  its  metabohtes  containing 
the  2,6-dimethylanihne  moiety  and  N-{2- 
hyd70xymethyl-8-methylphenyl)-N- 
(methoxyacetyl)  alanme  methyl  ester  In 
or  on  root  and  tuber  vegetable  tops  at 
15.0  ppm  and  root  and  tuber  vegetable 
roots  at  0.5  ppm  resulting  from 
application  of  the  pesticide  to  the 
growing  crop.  Since  that  time,  Ciba- 
Geigy  Corp.  has  petitioned  the  Agency 
to  change  editorially  the  nomenclature 


fur  the  crop  groupings  and  tolerances  to 
leaves  of  root  and  tuber  vegetables 
(human  food  or  animal  feed)  group  at 
15.0  ppm  and  root  and  tuber  vegetables 
group  at  0.5  ppm. 

There  were  no  comments  received  In 
response  to  the  notices  of  filing. 

The  data  submitted  in  support  of  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purposes  for 
which  the  tolerances  are  being  sought. 
The  toxicological  data  considered  in 
support  of  the  tolerances  include  the 
following: 

1.  A  3-month  dietary  study  in  rats  with 
a  no-observed-effect  level  (NOEL)  at 
12.5  milligrams  per  kilogram  (mg/kg) 
body  weight  (bwt]/day  (250  ppm). 

2.  A  developmental  toxicity  study  in 
rats  with  a  NOEL  of  400  mg/kg  bvrt 
(highest  dose  tested  (HDTj).  Metalaxyl 
did  not  cause  developmental  toxicity. 
even  in  the  presence  of  maternal 
toxicity. 

3.  A  developmental  toxicity  study  in 
rabbits  with  a  NOEL  of  300  mg/kg  bwt 
(IfDT).  Metalaxyl  did  not  cause 
developmental  toxicity,  even  in  the 
presence  of  maternal  toxicity. 

4.  Metalaxyl  did  not  induce  gene 
mutations  in  bacteria,  yeast  and 
lymphoma  cells  in  vitro  with  or  without 
metabolic  activation.  The  fungicide  also 
caused  no  structural  or  numerical 
chromosomal  aberrations  in  yeast, 
hamsters  (in  vivo  nucleus  anomaly 
assay),  or  mice  (a  dominant  lethal 
assay).  No  DNA  damage  was  observed 
in  bacteria,  and  no  unscheduled  DNA 
synthesis  was  noted  in  rat  primary 
hepatocytes  or  human  fibroblasts  in 
vitro  as  the  result  of  exposure  to 
metalaxyL  These  results  suggest  that 
metalaxyl  is  not  genotoxic. 

5.  A  mouse  dominanl-lethal  study  that 
was  negative  for  mutagenicity. 

6.  A  three-generation  rat  reproduction 
study  writh  a  NOEL  of  62.5  mg/kg  bwt/ 
day  (1.250  ppm). 

7.  A  6-month  dog  feeding  study  with  a 
NOEL  of  6.25  mg/kg  bwt/day  (250  ppm). 
Effects  found  at  250  mg/kg  were 
increased  serum  alkal^e  phosphatase 
activity  and  increased  liver  weight  and 
liver-to-brain  weight  ratios  without 
histological  changes. 

8.  A  2-year  rat  chronic  feeding/ 
oncogenic  study  with  no  compound- 
related  carcinogenic  effects  under  the 
conditions  of  the  study  at  dietary  levels 
up  to  1.250  ppm.  The  NOEL  is  12.5  mg/kg 
bwt/day  (250  ppm)  based  upon  slight 
increases  in  liver  weight  to  body  weight 
ratios  at  1,250  ppm. 

9.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  carcinogenic 
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effects  under  the  conditions  of  the  study 
at  dietary  levels  up  to  1,250  ppm. 

Because  of  concerns  raised  over  some 
equivocal  increases  in  tumor  incidences 
in  the  male  mouse  liver  and  the  male  rat 
adrenal  medulla,  and  the  female  rat 
thyroid,  the  two  chronic  feeding  studies 
were  submitted  to  the  Environmental 
Pathology  Laboratories  (EPL)  for  an 
independent  reading  of  the  microscopic 
slides.  The  new  pathological  evaluation 
by  EPL  and  the  original  reports  of  the  rat 
and  mouse  oncogenicity  studies  were 
then  both  submitted  for  review  to  EPA's 
Carcinogen  Assessment  Group  (CAG).  A 
final  review  of  Ae  carcinogenicity 
studies  and  related  material  was 
performed  by  the  Peer  Review 
Committee  of  the  Toxicology  Branch 
(TB)  of  the  Office  of  Pesticide  Programs 
(OPP). 

The  four  maior  issues  evaluated  by 
CAG  and  the  peer  review  group  include: 
(1)  Perifollicular  cell  adenomas  in  the 
thyroid  of  female  rats:  (2)  adrenal 
medullary  tumors  (pheochromocytomas) 
in  male  rats;  (3)  liver  tumors  in  male 
mice;  and  (4)  whether  the  HDT  (1.250 
ppm)  in  the  rat  and  mouse  oncogenicity 
studies  represented  a  maximum- 
tolerated  dose  (MTD). 

Regarding  the  thyroid  tumors  in 
female  rats,  the  peer  review  group 
concluded  that  the  increased  incidences 
of  thyroid  tumors  in  females  of  treated 
groups  were  not  compound  related.  This 
conclusion  was  based  on  the  following: 
(1)  There  was  no  progression  of  benign 
tumors  (adenomas)  to  malignancy 
(carcinomas);  (2)  there  was  no  Increase 
in  hyperplastic  changes;  (3)  there  was  no 
dose-response  relationship;  and  (4)  the 
two  reevaluations  of  the  microscopic 
slides  by  the  pathologists  at  EPL  and  TB 
in  OPP  further  mitigated  any  apparent 
effects  observed  in  the  original  report. 

The  issue  of  a  possible  treatment- 
related  increase  of  adrenal  medullary 
gland  tumors,  namely, 
pheochromocytomas,  in  the  male  rat 
was  also  reassessed  by  both  CAG  and 
the  Peer  Review  Committee.  Both 
concluded  that  the  data,  especially  in 
view  of  the  reevaluation  of  the 
microscopic  slides  performed  by  EPL. 
did  not  support  a  compound-related 
increase  of  adrenal  medullary  tumors; 
the  incidence  of  pheochromocytomas 
more  acciirately  represented 
spontaneous  variations  of  a  commonly 
occurring  tumor  in  the  aged  rat. 

The  analysis  of  the  significance  of  the 
equivocal  increase  in  the  incidence  of 
liver  tumors  in  male  mice  was  very 
similar  to  that  performed  for  the  rat 
thyroid  and  adrenal  gland  tumors.  The 
original  pathological  reading  of  the 
tissue  slides  reported  an  elevated 
incidence  of  tumors  in  some  treatment 


groups:  however,  these  increases  were 
not  evident  after  a  reevaluation  of  the 
microscopic  slides  was  performed  by  an 
independent  pathologist  at  EPL  and  by 
the  reading  of  a  CAG  pathologist.  The 
Peer  Review  Committee  concurred  that 
the  reevaluation  of  the  slides  is  reliable 
and  does  not  show  any  compound- 
related  Increase  in  the  incidence  of  liver 
tumors  in  the  mouse. 

The  Agency  believes  that  the  data 
from  the  rat  and  mouse  long-term 
studies  are  sufficient  to  support  the 
conclusion  that  metalaxyl  does  not 
show  a  carcinogenic  potential  in 
laboratory  animals.  This  conclusion  is 
supported  by  the  following:  (1)  The 
doses  tested  in  both  the  rat  and  mouse 
long-term  studies  approached  an  MTD 
based  upon  compound-related  changes 
in  liver  weight  and/or  liver  histology;  (2) 
extensive  available  mntagenic  evidence 
indicates  no  potential  genotoxic  activity 
which  correlates  with  the  negative 
carcinogenic  potential  deraomtrated  in 
long-term  testing;  (3)  metalaxyl  is  not 
structurally  rebtled  to  known 
carcinogens;  and  (4)  under  the 
conditions  of  the  rat  and  mouse  tests,  no 
indications  of  compound-related 
carcinogenic  effects  were  noted  at  any 
of  the  treatment  doses,  sexes,  or  species. 

The  acceptable  daily  intake  (ADI) 
based  on  the  6-month  dog  feeding  study 
(NOEL  6.25  mg/kg  bwt/day),  and  using 
a  hundredfold  safety  factor,  is 
calculated  to  be  0.060  mg/kg  bwt/day. 
The  theoretical  maximum  residue 
contribution  from  previously  established 
tolerances  and  food  additive  regulations 
established  here  is  0.010354  mg/kg  bwt/ 
day  and  utilizes  17.81  percent  of  the 
ADI. 

The  nature  of  the  residue  is 
adequately  understood,  and  adequate 
analytical  methods  (capillary  N/P  GLC) 
are  available  for  enforcement  purposes. 
Because  of  the  long  lead  time  from 
establishing  these  tolerances  and  food 
additive  regulations  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  11,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (H7506C),  401  M  St.. 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  246, 
CM  «2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202,  (703)-557-4432. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  Existing  meat  and  milk 
tolerances  are  adequate  to  cover  any 
secondary  residues  from  the  feed  use  of 
metalaxyl  in  conjunction  with  the 
proposed  tolerances.  Based  on  the 


information  and  data  considered,  the 
Agency  conchides  that  the 
establishment  of  the  tolerances  will 
protect  the  public  health  and  the 

establishment  of  the  food  additive 
regulation  allows  for  a  safe  use  of  the 
pesticide  if  such  use  is  in  accordance 
with  the  label  and  labeling  registered 
pursuant  to  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act.  7  U.SC. 
136a  el  seq.  Therefore,  the  tolerances 
and  food  additive  regulations  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by 
these  regulations  may,  within  30  days 
after  publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  specify 
the  provisions  of  the  regulations  deemed 
objectionable  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  Office  oi  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  or  food  additive  regulation 
levels  or  estabhshing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180, 185, 
and  186 

Administrative  practice  and  procedures. 
Agricultural  commodities.  Pesticides 
and  pests.  Food  additives.  Feed 
additives.  Reporting  and  recordkeeping 
requirements. 
Dated:  January  8. 1991. 

Dou{^B  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180-{  AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a  and  371. 
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b.  In  8  180.408,  paragraphs  (a)  and  (b) 
are  amended  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
following  raw  agricultural  commodities, 
to  read  as  follows: 

I1M.4M    Metaluyt;  tolcrancM  f or 


(a)  •  •  • 


Authority  21  U.S  C  348. 

b.  In  S  186.4000,  paragraph  (b)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  the  feed 
commodity  barley  milling  fractions,  to 
read  as  follows: 

§  186.4000    Metaiaxyt. 
(b)  •  •  • 


Parts  per 
miUion 

ConwnodMy 

c»«rf.                              Parts  per 
'^•**'*                                  million 

ao 

20.0 

• 

15.0 

• 

0.5 

• 

Baflpv  mitlirKi  frac1)ons - ..........                  1.0 

AiWIChay — 

•              •              •              • 

•                               •                               •                               •                               • 

Lmvw  o(  root  and  tutwr  veoelaiiles 
.              «              •              • 

Root  wid  tutw  vegatabiM  group ~... 

•             •             •             • 

|FR  Doc.  91-1297  Filed  1-22-91;  8:45  am) 

(b)*    •    * 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
AH  rm  PuMlc  Lmnd  Order  6829: 

Part*  per 
milHof> 

Barley,  grain — 0.2 

Bwley.  todbar 20 

Barley,  lorage 2  0 

Barley.  Mraw..- - 2.0 

a  •  •  •  • 

PART  1«5-{  AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346. 

b.  In  S  185.4000,  paragraph  (b)  is 
amended  in  the  table  therein  by  adding 
and  alphabetically  inserting  the  food 
commodity  barley  milling  fractions,  to 
read  as  follows: 

§185.4000    KtotatexyL 


(b)* 


Foods 


Parts  per 
million 


Barley.  miHing  tractions 


10 


PART  186-{AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 


[MT-930-4214-10;  UJU  40«411 

Partial  Revocation  of  Executive  Order 
Dated  July  9, 1910;  Montana 

AQENCV:  Bureau  of  Land  Management, 

Interior. 

ACnOM:  Public  land  order. ^__ 

SUMMARY:  This  order  revokes  an 
Executive  Order  insofar  as  it  affects 
approximately  58.63  acres  of  National 
Forest  System  lands  withdrawn  for  Coal 
Reserve  Montana  No.  1.  The  lands  are 
no  longer  needed  for  this  purpose  and 
the  revocation  is  needed  to  permit 
disposal  of  the  lands  through  land 
exchange.  This  action  will  open  the 
lands  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands.  The  lands  have  been  and 
will  remain  open  to  mining  and  mineral 
leasing. 

EFFECTIVE  DATE:  February  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Binando,  BLM  Montana  Slate 
Office.  P.O.  Box  36800,  Billings,  Montana 
59107,  406-255-2935. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  July  9, 
1910,  which  withdrew  public  lands  (now 
National  Forest  System  lands)  for 
classification  and  appraisement  of  coal 
values  is  hereby  revoked  insofar  as  it 
affects  the  following  described  lands: 


Principal  Meridian 
Gallatin  National  Forest 

T.  9  S.,  R.  9  E.. 

Sec.  8,  that  portion  of  lot  7  which  when 
resurveyed  will  be  part  of  tract  39; 

Sec.  9,  that  portion  of  lot  2  and  the 

NWV«NWV4  which  when  resurveyed  will 
be  part  of  tract  38  and  that  portion  of  lots 
7  and  8  which  when  resurveyed  will  be 
part  of  tract  39; 

Sec.  17,  that  portion  of  lots  1  and  4  which 
when  resurveyed  will  be  part  of  tract  39. 

The  areas  described  aggregate 
approximately  58.63  acres  in  Park  County. 

2.  At  9  a.m.  on  February  22, 1991,  the 
lands  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  Januarys,  1991. 
Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-1457  Filed  1-22-91;  8:45  am] 

WLlMa  COOC  4J10-OIMI 


43  CFR  PubHc  Land  Ordw  6828; 
INV-930-91-4214-10;  N-515111 

WIttKirawal  of  Put>ltc  Land  for  Fire 
Station  Complex;  Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTtON:  Public  land  order. 

summary:  This  order  withdraws  9.12 
acres  of  public  land  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  a  fire  station  complex  in 
Humboldt  County.  The  land  has  been 
and  remains  open  to  mineral  leasing. 

EFFECTIVE  DATE:  January  23, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder,  BLM,  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520,  702-785-6526. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  is 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C.  ch.  2),  but  not  from 
leasing  under  the  mineral  leasing  laws, 
to  protect  the  Bureau  of  Land 
Management's  McDermitt  Fire  Station 
Complex; 
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Mount  Diablo  MerkBan 

T.  47  N..  R.  38  E., 

Sec.  18.  Lot  11. 

The  area  described  contains  9  12  acres  in 
Humboldt  Ojtmty. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  January  2. 1991. 
Dave  O'NeaL 

Assistant  Secretary  of  the  Interior 
[FR  Doc  91-1458  Filed  l-22-«l;  8:45  am] 
BIUMOCOK  4rm-HC-M 


43  CFR  PutiUc  Land  Order 
[CO-»30-4214-«e;  COC-012S422] 

Partial  Revocation  of  Public  Und 
Order  Na  3843;  Colorado 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  Insofar  as  it  affects  90.40 
acres  of  public  land  withdrawn  for  the 
Bureau  of  Land  Management  Drowsy 
Water  Recreation  Site.  This  land  is  no 
longer  needed  for  recreation  purposes. 
This  action  will  open  this  land  to 
surface  entry  and  mining  and  allow  for 
disposal.  The  land  has  been  and 
remains  open  to  mineral  leasing. 
EFFECTIVE  DATE  February  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Doris  E.  Chelius,  BLM  State  OfTice,  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215-7076,  303-239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751, 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  3843  which 
withdrew  pubhc  land  for  the  Bureau  of 
Land  Management  for  archaeological 
and  recreational  values  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Sixth  Prtadpal  Martdian 

T  2  N..  R.  77  W., 


Sec.  26,  lot  1  (previously  described  as 

NWV4NWV4): 
Sec  27,  loU  1  and  2  (previously  descnbed 

as  NV4NEV4). 
The  area  described  contains  approximately 
90.40  acres  in  Grand  County. 

2.  At  9  a.m.  on  February  22, 1991,  the 
land  described  in  paragraph  1,  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  requirements  of  applicable 
law.  Ail  valid  applications  received  at  or 
prior  to  9  ajn.  on  February  22, 1991, 
shall  be  considered  as  simultaneously 
Filed  at  that  time.  Those  received 
thereafter  shall  be  considered  in  the 
order  of  filing. 

3.  At  9  a  jn.  on  February  22, 1991,  the 
land  described  in  paragraph  1  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  Sec.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  wrill  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  January  9, 1991. 
Dave  O'NeaL 

Assistant  Secretary  of  the  Interior 
[FR  Doc.  91-1456  Filed  1-22-91;  8:45  am] 

BILLMO  CODE  43W^J»-M 


published  in  the  Federal  Register  on 
Friday.  December  21, 1990  (55  FR  52782). 
FOR  FURTHER  INFORMATION  CONTACT. 
Jeritla  Pamell,  Office  of  Federal 
Acquisition  Policy.  GS  Bldg.,  IBth  &  F 
SU..  N^.,  •Washington.  DC  20405.  (202) 
501-4082.  Please  cite  FAC  90-3 
correction. 

SURPUEMENTARY  INFORMATION:  in  FR 
Doc.  90-29681,  on  page  52793.  m  the  first 
column,  at  item  34.  {  25.401  was 
erroneously  amended  to  add  Thailand  to 
the  "Designated  country"  list. 

Therefore,  in  FAC  90-3.  amendatory 
instruction  34  should  be  deleted. 

Dated:  January  10. 1991. 
Albert  A.  VlcduoQa, 

Director  Office  of  Federal  Acquisition  Policy. 
[FR  Doc.  91-1500  Filed  1-22-fll  8:45  am] 

MUJNOCOOC 


DEPARTMENT  OF  DEFENSE 
General  Services  Administration 

National  Aeronautics  and  Space 
Administration 

48  CFR  Part  25 

[FAC  9»-S] 

Technical  Correctton  to  Federal 
Acquisition  Ctrcolar  90-3 

AGENCIES:  Department  of  Defense. 

General  Services  Administration,  and 

National  Aeronautics  and  Space 

Administration. 

ACTION:  Correction. 

SUMMARY:  This  document  corrects 
Federal  Acquisition  Circular  (FAC)  90-3, 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepharte 
Adi  idiiialj  atton 

50  CFR  Parte  204  and  646 

[Docket  Na  90079S-03031 

RIN064fr-AD59 

Snapper-Grouper  Flstiery  of  the  Soud* 
Atlantic 

aoehcy:  National  Marine  Fisheries 

Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  rule,  interim  final  rule  and 
request  for  comments;  and  notice  of 
OMB  control  numbers 


summary:  NOAA  issues  this  final  rule 
to  implement  Amendment  3  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP):  except  for 
§  646.21(b),  which  is  issued  as  an  interim 
final  rule.  The  final  rule  (1)  Adds 
wTcckfish  to  the  management  uml;  (2) 
requires  permits  to  fish  for  wreckfish:  (3) 
requires  catch  and  effort  reports  from 
selected,  permitted  vessels;  (4'  requires 
that  fish  in  the  snapper -grouper  fishery 
be  made  available,  upon  request,  to  an 
authorized  officer  [5]  requires  permitted 
vessels  to  display  their  official  numbers; 
[61  establishes  a  fishmg  year  for 
wreckfish  thai  commences  on  April  16; 
(7)  makes  vessel  operators  responsible 
for  ensuring  that  no  fish  from  the 
snapper-grouper  fishen'  below  the 
minimum  size  limits  or  without  their 
heads  and  fins  attached  are  possessed 
aboard  their  vessels;  (8)  establishes  a 
trip  hmit  for  wreckfish  of  10.000  pounds 
(4.538  kilograms);  (9)  prohibits  the 
possession  of  dynamite  aboard  vessels 
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in  the  snapper-grouper  fishery;  (10) 
excludes  wreckfish  from  the 
calculations  for  determining  when  a 
vessel  with  a  trawl  aboard  is  in  a 
directed  fishery  for  fish  in  the  snapper- 
grouper  fishery;  (11)  establishes  a 
spawning-season  closure  for  wreckfish 
from  January  15  through  April  15;  (12) 
establishes  a  wreckfish  quota  and 
provisions  for  closure  of  the  fishery  for 
wreckfish;  (13)  provides  for  annual 
modifications  of  specified  wreckfish 
management  measures;  (14)  prohibits 
interference  with  law  enforcement 
functions  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act);  and  (15)  reorders  the 
regulations  and  makes  other  minor 
changes.  The  interim  final  rule  requires 
that  a  wreckfish  taken  in  or  from  the 
Exclusive  Economic  Zone  (EEZ)  have  its 
head  and  fins  intact  through  landing. 
Because  this  specific  requirement  was 
not  included  in  the  proposed  rule  (55  FR 
39023,  September  24. 1990),  public 
comment  on  it  is  requested.  The 
intended  effects  of  this  rule  are  to 
conserve  and  manage  the  wreckfish 
resource,  to  enhance  enforcement  of  the 
snapper-grouper  regulations,  to  reorder 
and  restate  the  rpgulations  for  clarity, 
and  to  conform  the  existing  regulations 
with  current  usage.  This  rule  also 
informs  the  public  of  the  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  of  two  new  information 
collection  requests  (ICRs)  contained  in 
this  rule  and  publishes  the  OMB  control 
numbers  for  those  ICRs. 
EfFCCnVE  DATE  January  31, 1991. 
Written  comments  on  the  requirement 
that  a  wreckfish  in  or  taken  from  the 
EEZ  must  have  its  head  and  fins  intact 
through  landing,  contained  in 
i  646.21(b],  must  be  received  on  or 
before  February  6, 1991. 
ADORCSSES:  Comments  on  the 
requirement  that  a  wreckfish  in  or  taken 
from  the  F.F.7.  must  have  its  head  and 
fins  intact  through  landing,  contained  in 
S  646.21(b).  should  be  sent  to  Robert  A. 
Sadler.  Southeast  Region,  NMFS,  9450 
Koger  Boulevard,  St.  Petersburg.  FL 
33702. 

FON  FURTHER  INFORMATIOM  CONTACT: 
Robert  A.  Sadler.  813-693-3161. 
•UPTLEMENTARY  INFORMATION:  Snapper- 
grouper  species  are  managed  under  the 
FMP  prepared  by  the  South  Atlantic 
Fishery  Management  Council  (Council), 
and  its  implementing  regulations  at  50 
CFR  part  646.  under  the  authority  of  the 
Magnuson  Act.  Amendment  3  to  the 
FMP  contains  conservation  and 
management  measures  for  wreckfish,  a 
definition  of  overfishing,  as  it  relates  to 
wreckfish.  and  a  control  date  of  March 
28, 1990,  after  which  anyone  entering  the 


wreckfish  fishery  will  not  be  assured  of 
future  participation. 

To  prevent  a  resource  collapse,  the 
Council  requested  and  the  Secretary  of 
Commerce  (Secretary)  implemented  an 
emergency  rule  to  (1)  Add  wreckfish  to 
the  management  unit  of  the  FMP;  (2) 
establish  a  fishing  year  for  wreckfish 
beginning  April  16, 1990;  (3)  establish  a 
wreckfish  quota  of  2  million  pounds 
(907,194  kilograms)  for  the  1990/1991 
fishing  yean  (4)  close  the  wreckfish 
fishery  when  the  quota  is  reached;  (5) 
establish  a  wreckfish  trip  limit  of  10,000 
pounds  (4.536  kilograms)  per  vessel;  and 
(6)  exclude  wreckfish  from  the 
calculations  for  determining  when  a 
vessel  with  a  trawl  aboard  is  in  a 
directed  fishery  for  fish  in  the  snapper- 
grouper  fishery.  The  emergency  rule  was 
published  on  August  8, 1990  (55  FR 
32257).  Under  the  emergency  rule,  the 
wreckfish  quota  was  reached  and  the 
fishery  was  closed  on  August  8. 1990  (55 
FR  32635,  August  10. 1990).  The 
effectiveness  of  the  emergency  rule  and 
closure  was  extended  through  January 
30, 1991  (55  FR  40181,  October  2, 1990). 

In  addition  to  the  management 
measures  contained  in  the  emergency 
rule,  Amendment  3  (1)  Requires  permits 
to  fish  for  wreckfish;  (2)  requires  catch 
and  effort  reports  from  selected, 
permitted  vessels;  (3)  establishes  a 
spawning-season  closure  for  wreckfish 
from  January  15  through  August  15;  (4) 
provides  for  annual  specification  or 
modification  of  the  wreckfish  maximum 
sustainable  yield,  total  allowable  catch, 
quota,  trip  limit,  spawning-season 
closure,  fishing  year,  and  permit 
requirements;  and  (5)  defines  overfishing 
for  wreckfish. 

The  rationale  for  the  management 
measures  in  the  emergency  rule  was 
included  in  the  preamble  to  that  rule  and 
are  not  repeated  here.  Background 
information  on  the  wreckfish  fishery,  the 
rationale  for  the  additional  management 
measures  of  Amendment  3.  and  the 
rationale  for  additional  changes 
proposed  by  NOAA  to  facilitate 
enforcement  and  clarify  the  regulations 
were  included  in  the  preamble  to  the 
proposed  rule  (55  FR  39023.  September 
24. 1990)  and  are  not  repeated  here. 
Additional  information  on  the  wreckfish 
fishery,  the  management  measures,  and 
the  definition  of  over-fishing,  as  it 
relates  to  wreckfish.  is  contained  in 
Amendment  3.  the  availability  of  which 
was  announced  in  the  Federal  Register 
on  August  14, 1990,  (55  FR  33143).  A 
document  establishing  a  control  date  of 
March  28, 1990,  after  which  anyone 
entering  the  wreckfish  fishery  will  not 
be  assured  of  future  participation,  was 


published  in  the  Federal  Register  on 
September  24, 1990  (55  FR  39039). 

Comments  and  Responses 

Comment:  Comments  were  received 
from  three  commercial  wreckfish 
fishermen,  who  generally  supported 
Amendment  3.  One  commenter  objected 
to  the  10.000-pound  vessel  trip  limit.  The 
fisherman,  whose  wreckfish  trips 
reportedly  include  large  catches,  often  in 
excess  of  30,000  pounds,  stated  that  the 
limit  would  make  his  participation  in  the 
fishery  unprofitable  due  to  rising 
gasoline  costs,  vessel  loan  payments, 
insurance,  and  expenditures  for 
maintenance  and  safety  equipment.  The 
fisherman  also  indicated  that  some  of 
the  boats  in  the  fishery  were  not 
properly  equipped  to  fish  the  grounds 
that  are  located  approximately  120  miles 
offshore.  He  suggested  that  if  the  limit  is 
necessary  to  prevent  a  potential 
collapse  of  the  resource,  a  quota 
allocation  system  should  also  be 
included,  whereby  historic  participants 
would  be  awarded  a  certain  percentage 
of  the  annual  allowable  catch. 

Response:  Amendment  3  was 
structured  to  limit  each  vessel  in  the 
fishery  to  10,000  pounds  per  trip.  The 
limitation  was  determined  necessary  to 
allow  effective  monitoring  of  the  fishery 
and  prevent  overrunning  of  the 
established  quota.  The  extension  of  the 
fishing  season  spreads  the  collection  of 
biological  data,  for  use  in  future 
management  decisions,  over  a  greater 
period  of  time.  Assuming  that  fishing 
effort  does  not  increase  drastically,  trip 
limits  also  provide  a  more  consistent 
supply  of  wreckfish  to  the  market. 
Fishermen  who  testified  at  the  public 
hearings  supported  trip  limits. 

A  system  to  distribute  the  available 
quota  to  participants  in  the  fishery, 
based  on  their  share  of  the  historic 
harvest,  is  outside  the  scope  of 
Amendment  3.  However,  the  Council  is 
developing  a  limited  entry  management 
program  for  wreckfish,  possibly 
including  a  system  similar  to  that 
mentioned  by  the  commenter.  Such  a 
program,  if  submitted  by  the  Council, 
will  be  thoroughly  reviewed  for 
consistency  with  the  Magnuson  Act  and 
made  available  for  public  comment. 

Comment:  The  other  two  commenters 
suggested  that  the  total  allowable  catch 
(TAG)  for  1991  be  set  at  4  million 
pounds  instead  of  2  million  pounds. 
They  also  suggested  that  the  use  of 
longlines  and  nets  be  prohibited  in  the 
wreckfish  fishery. 

Response:  Amendment  3  contains 
provisions  for  an  annual  TAC  of  up  to  8 
million  pounds;  however,  the  harvest 
level  for  the  1991  fishing  year  was  set  at 
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2  million  pounds  because  of  the 
uncertainties  surrounding  the  size  of  the 
wreckfish  resource  and  the  amount  that 
can  be  removed  on  a  sustainable  basis. 
A  conservative  approach  is  further 
supported  because  of  the  small  size  of 
the  productive  fishing  grounds  and 
because  the  source  of  recruitment  is 
unknown.  So  little  is  known  about  this 
relatively  new  fishery  that  caution  must 
be  exercised  in  exploiting  the  resource 
to  ensure  that  the  harvest  capacity  is  not 
exceeded. 

Prohibition  of  use  of  certain  gear  in 
the  wreckfish  fishery  goes  beyond  the 
scope  of  Amendment  3.  but  is  being 
addressed  in  Amendment  4  to  the  FMP. 
Comments  on  gear  use  in  this  fishery 
will  be  solicited  during  the  course  of 
preparation  and  review  of  Amendment 
4. 

Changes  From  the  Proposed  Rule 

Subsequent  to  publication  of  the 
proposed  rule,  regulations  implementing 
Amendment  2  to  the  FMP  became 
effective.  October  30. 1990  (55  FR  46213, 
November  2, 1990).  Those  regulations 
prohibit  the  harvest  or  possession  of 
jewfish  in  or  from  the  exclusive 
economic  zone.  In  order  to  make  the 
final  rule  implementing  Amendment  3. 
§  646.7(k)  and  S  646.21(e)  have  been 
added  and  S  646.7(t)  is  deleted. 

Minor  changes  are  made  to  the 
paragraph  on  recordkeeping  and 
reporting  for  permitted  vessels 
(§  646.5(a))  to  clarify  that  the  Science 
and  Research  Director  must  receive 
required  reports  not  later  than  the 
seventh  day  after  the  end  of  the 
reporting  period  and  to  reorder  and 
clarify  the  name  of  the  dealer  that 
appears  on  the  report. 

When  filleted,  wreckfish  are  not 
easily  distinguished  from  some  species 
of  grouper.  As  an  aid  to  enforcement,  a 
requirement  that  wreckfish  be 
maintained  with  head  and  fins  intact 
through  landing  is  added  at  §  646.21(b). 
Wreckfish  are  currently  landed  with 
heads  and  fins  intact  by  all  vessels  in 
the  fishery.  Thus,  this  requirement  does 
not  present  a  substantive  change  to 
current  practice.  However,  because  this 
requirement  was  not  included  in  the 
proposed  rule.  NOAA  is  requesting 
public  comments  on  it.  (See  EFFECTIVE 
DATE  AND  ADDRESSES,  above.)  After  the 
comment  period,  NOAA  will  continue, 
discontinue,  or  modify  the  requirements, 
as  appropriate. 

To  clarify  the  wreckfish  trip  limit 
(§  646.21(d)),  the  10,000  pound  limit  is 
specified  as  whole  or  eviscerated 
wreckfish.  Standard  industry  practice  is 
to  eviscerate  wreckfish  at  sea.  It  is  the 
intentof  the  Council  to  allow  10,000 
pounds  per  trip  in  the  standard. 


eviscerated  form  and.  for  practicality  of 
enforcement,  to  provide  a  single  trip 
limit,  without  regard  to  whether  the 
wreckfish  are  whole  or  eviscerated.  For 
quota  management  however,  the  annual 
quota  of  2  miihon  pounds  of  wreckfish 
each  fishing  year  is  measured  in  whole 
fish  and  is  clarified  at  §  646.24(a). 
Provision  has  been  made  in  the 
reporting  requirements  to  distinguish 
between  whole  and  eviscerated 
wreckfish.  A  multiplication  factor  of  118 
is  applied  to  the  weight  of  eviscerated 
wreckfish  to  determine  equivalent 
whole  weight.  This  factor  is  based  on 
the  best  scientific  information  available 
and  is  used  in  Amendment  3  for  such 
conversions. 

Classification 

The  Secretary  determined  that 
Amendment  3  is  necessary  for  the 
conservation  and  management  of  the 
snapper-grouper  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  ""major 
rule"  requiring  the  preparation  of  a 
regulatory  impact  analysis  under  E.O. 
12291.  This  rule  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  a  significant  adverse  effect 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  Council  prepared  a  regulatory 
impact  review/regulatory  fiexibility 
analysis  that  analyzes  the  economic 
impacts  of  this  rule  and  describes  its 
effects  on  small  business  entities.  A 
summary  of  those  impacts  and  effects 
was  included  in  the  proposed  rule  and  is 
not  repeated  here. 

The  Council  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the  environment 
as  a  result  of  this  rule.  Based  on  the  EA, 
the  Assistant  Administrator  concluded 
that  there  will  be  no  significant  adverse 
impact  on  the  human  environment  as  a 
result  of  this  rule. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  federally  approved 
coastal  management  programs  of 
Florida.  South  Carolina,  and  North 
Carolina.  Georgia  does  not  have  a 
federally  approved  coastal  management 
program.  These  determinations  were 
submitted  for  review  by  the  responsible 
state  agencies  under  section  307  of  the 


Coastal  Zone  Management  Act.  Florida 
and  South  Carolina  concur  with  the 
determinations.  North  Carolina  did  not 
respond  within  the  statutory  time 
period;  therefore,  their  agreement  is 
presumed. 

This  rule  contains  two  new  collections 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act.  namely,  applications  for 
annual  vessel  permits  and  catch  and 
effort  reports  from  selected,  permitted 
vessels.  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  OMB  control 
numbers  0648-0205  and  0648-0016  apply. 
The  public  reporting  burdens  for  these 
collections  of  information  are  estimated 
to  average  15  and  6  minutes  per 
response,  respectively,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  This  rule 
restates  for  clarity  the  application 
procedure  for  obtaining  a  vessel  and 
gear  identification  number  and  color 
code,  applicable  to  a  vessel  from  which 
a  fish  trap  is  deployed,  and  redesignates 
that  paragraph  as  §  646.6(b)(1)  That 
collection  of  information  was  previously 
approved  under  OMB  control  number 
0648-0205.  The  public  reporting  burden 
for  that  collection  of  information  was 
estimated  to  average  15  minutes  per 
response  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewmg  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burdens,  to  Edward  E. 
Burgess.  NMFS.  9450  Koger  Boulevard. 
St.  Petersburg.  FL  33702;  and  to  the 
Office  of  Regulatory  Affairs.  OMB. 
Washington.  DC  20503  (Attn;  Paperwork 
Reduction  Act  Project  0648-0205). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

The  Assistant  Administrator,  pursuant 
to  the  Administrative  Procedure  Act  (5 
U.S.C.  553(d)(3)).  finds  for  good  cause, 
namely,  to  continue,  uninterrupted,  the 
required  protection  of  the  wreckfish 
resource  in  the  EEZ  off  the  South 
Atlantic  States,  that  it  is  not  necessarj' 
to  delay  for  30  days  the  effective  date  of 
this  rule.  In  addition,  no  premature 
change  in  fishing  practice  will  be  caused 
by  advancing  the  effective  date  of  this 
final  rule,  because  it  merely  continues 
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restrictions  that  are  already  Ln  effect 
under  tbe  emergency  rule. 

Lis*  of  gu^ict* 

50  CFR  Part  204 

Reporting  and  recordkeeping 
reqiiiremenU. 

50  CFR  Part  546 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated-  faMiary  15^  \m\. 
WilliMB  W.  Fm.  \r^ 
Annkmt  Admin  istrotoc  forFisfieries. 
National  ktanae  Fisheries  Servn-e. 

For  tiie  reasons  set  forth  m  the 
pr««mble.  50  CFR  parts  204  and  648  are 

am— Mt»a  as  foUoWS: 

PART  204— OMB  CONTROi.  MUMBERS 
FOR  NOAA  INFORUATtOM 
COLLECTION  REQUREIIENTS 

1.  TTie  authority  citation  for  part  204 
continues  to  read  as  foRows: 

Authoiity:  Paperwork  K£<iucti(>n  Act  of 
1980.  44  U.S.C.  3501-3520  (1982). 

2.  In  i  204.1  fH  the  tabie  a  antended 
by  acMing  m  the  left  cohimn  tn 
Dumencal  ordet  "9  646.4"  and 

"§  64&5(a)"  and  in  the  nght  column  in 
correflponding  poaihons  the  cootrol 
nurftbera  "0206"  and  '0016 '. 
reapedively. 

PART  646— SNAPPER-GROUPER 
FISHERY  OF  TME  SOVJTH  ATLANTIC 

3.  The  aothority  cifafion  for  part  546 
continues  to  read  as  foFJows: 

Authoaty;  16  USJC.  1801  et  seq 

4.  In  S  64&2.  in  the  definilran  of  Fafi 
in  the  saapper^rouper  fishery,  after  Ihe 
listing  of  Soapper^— i,utjankiae,  a  new 
fanuly  and  s{>ecie8  are  added'  and  a 
new  dcfiDiboa  of  Tnp  is  added  in 
alphabetical  ocder  to  read  as  follows: 

S64S.2    Dcflnntons. 


Fisft  in  the  snapper-grouper  fishery 

means  the  following  species; 
•        •        •        •        « 

Tenjperale  basses — ^^^^;Jchthy»dae 

Wreckfish — Pofyprion  americanus 


Trip  means  a  ftshiog  trip,  regardless  of 
number  of  days  duratu>a.  that  begins 
with  departure  from  a  dock,  berth. 
beach,  seawall,  or  ramp  and  that 
terminates  with  return  to  a  dock,  berth, 
beach,  seawalk  or  ranip. 

5.  Secliooa  646.4  throng  646.6  are 
redesignated  as  i|  646.5  through  646.3. 
and  a  ne\^  S  646.4  is  added  to  read  as 
follows; 


}  646.4    Pannits. 

[a]  AppJH:abkJny.  To  fish  for  wreckfish 
in  the  EEZ.  laiid  wreckfish  from  the  EEZ. 
or  sell  wreckfish  \d  or  from  the  EEZ,  an 
owTier  or  operator  of  a  vessel  must 
cblam  an  annual  vesael  permit. 

[b\Applrcolion  for  permit  (1)  An 
applicatioB  for  an  annual  vessel  perrait 
must  be  subnutled  and  s»gned  by  the 
owner  or  operator  of  the  vessel.  The 
application  mast  be  subin>tted  to  the 
Regional  Director  at  least  60  days  prior 
Xo  the  date  on  which  the  applicant 
desires  to  have  the  permrt  made 
effective. 

12)  A  permit  applicant  most  provide 
the  fallowing  tnformation. 

(i)  A  copy  of  the  vessels  U.S.  Coast 
Guard  certificate  of  documentation  or,  if 
not  documented,  a  copy  of  the  vessePs 
state  registration  cprtifk:ate: 

(iij  The  vessel's  nftmo  official  number, 
length,  honw  port,  and  sngi.ie 
horsepower 

(ill)  N'arrte.  mailing?  address  inchiding 
zip  code,  and  telephime  number  of  the 
owner  of  the  vrssef; 

(rv)  Name,  mailrnjf  address  rnclnding 
zip  code,  and  telephone  number  of  the 
applicant,  if  other  than  the  ownen 

(v)  Social  sec^irity  number  and  date  of 
birth  of  the  applicant  and  the  owner, 
(vif  DoCTimentatinn  that  wreckfish 
caught  by  the  vessel  were  sold  during 
the  12  months  precedmg  the  application, 
or,  in  Keu  therefif.  documentation  that 
equipment  required  specifically  for  use 
in  the  wreckfish  fishery  was  on  order  or 
purchased  for  the  vessel  dunng  the  12 
months  preceding  the  application,  and 

(vii)  Any  other  information  concerning 
vessel  and  gear  characteristics 
requested  bj'  the  Regional  Director. 
(3)  Any  change  in  the  information 
specified  m  paragraph  (bj[21  of  this 
sectiofi  miuat  be  submitted  in  writing  to 
the  Regional  Director  by  the  permit 
holder  within  30  days  ol  any  such 
change.  The  permit  is  void  if  any  change 
in  the  mformaboB  is  not  reported. 

(c)  IssiKUKe.  (1)  The  Regional  Director 
wdl  issue  a  pernait  at  a.ny  time  during 
the  fishing  year  'o  an  applicant  if. 
ii)  The  application  is  complete;  and 
{ii\  The  applicant  has  complied  with 
all  applicable  reporting  requirements  of 
i  646.5  during  the  12  months 
imioedialely  preceding  the  application. 

(2.1  Upon  receipt  of  an  locomplete 
applicalium.  oc  an  application  from  a 
person  who  has  not  compbed  wifth  all 
applicable  reporting  requirements  of 
§  646.5  dunrg  tie  12  months 
immediately  preceding  the  appiicabon. 
the  Regional  Director  will  notify  the 
applicant  of  the  defiaency.  If  the 
apphcant  fads  to  correct  the  defictencj 
within  30  days  oi  the  Regiooal  Directors' 


notificatios,  the  application  will  be 
coosidered  abandoned. 

Cd]  DuroiioiL  A  permit  reiaains  valid 
for  the  remainder  of  the  fisbiog  year  for 
which  it  is  isaaed  unless  revoked 
suspended,  or  noodified  pursuant  to 
subpart  D  of  IS  CFR  part  904. 

(e)  Troaafer.  A  pernnit  issued  under 
this  section  is  not  transferable  or 
assi^nabte.  A  person  porcbasing  a 
vessel  with  an  annual  vessel  pjermit 
most  apply  for  a  permit  in  accordance 
with  the  provisions  of  paragraph  (b)  °^ 
this  sectioa  The  apphcation  must  he 
accompaitied  by  a  copy  of  an  execirted 
(signed)  bill  of  sak. 

(f)  Display.  A  pemut  issued  under  this 
section  must  be  carried  on  board  the 
permitted  vessel  at  all  times  and  such 
vesset  must  be  identified  as  provided  for 
in  §  646.6.  The  operator  of  a  fishing 
vessel  must  present  the  permit  for 
inspection  upon  request  of  an  authorized 
officer. 

(g)  Sanctions  and  deniah.  Procedures 
governing  enforcement-related  permit 
sanctiorrs  and  denials  are  found  at 
subpart  D  of  15  CFR  part  904. 

(h)  Afteratfan.  A  permit  that  is  altered 
erased,  or  mntiHated  is  invaHd. 

(i)  Replacement.  A  replacement 
permit  may  be  issued  An  application  for 
a  replacement  permit  will  not  be 
considered  a  new  application. 

6.  Newly  redesigrwled  §  646.5  is 
revised  to  read  as  follows: 

§  64Cw5    RacordhMpiat  and  tm\tw\ir>9. 

(a)  Permitted  vessels.  The  owner  or 
operator  of  a  vessel  for  which  a  permit 
has  been  issued  under  §  646.4(al,  and 
that  is  selected  by  the  Science  ani 
Research  Director,  must  maintain  a 
fishing  record  for  each  fishing  trip  on  a 
form  available  from  the  Science  and 
Research  Director.  These  forms  must  be 
submitted  on  a  monthly  basis  (or  more 
frequently,  if  requested  by  the  Science 
and  Research  Director]  so  as  to  be 
received  by  the  Science  and  Research 
Director  not  later  than  the  7th  day  after 
the  end  of  the  reporting  period  If  no 
fishing  occurred  during  a  month,  a  report 
80  stating  must  be  suboQitted  on  one  of 
the  forms.  If  fishing  occurred,  the 
following  information  ofuist  be  reported 
for  each  tr^i; 

[1}  Name  and  official  number  of 
vessel; 

(21  Dale^s]  of  trip  and  fl:iiing 
Iocation{s)  by  statistical  area(s)  (see 
Figure  ij; 

(a)  Average  depth  ol  fishing  effort  in 
feet; 

(4)  Type  and  quantity  of  gear  fished 

(&)  Dacatioa  [hours)  of  vessel  fiahing 
effort 

(6)  Port  tA  landing; 
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(7)  Name  of  dealer  to  whom  wreckfish 
were  sold; 

(8)  Pounds  of  catch  of  wreckfish:  and 

(9)  Condition  of  wreckfish  landed 
(whole  or  gutted|. 
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Fiaure    1.       ST.ATlSTICAL   AREA.S    FOR   THE    SOUTH    ATLANTIC 


MujMO  con  Mto-ir-c 


(b)  Additional  data  and  inspection. 
Additional  data  will  be  collected  by 
authorized  statistical  reporting  agents, 
as  designees  of  the  Science  and 
Research  Director,  and  by  authorized 
officers. 

(1)  An  owner  or  operator  of  a  Sahing 
vessel  and  a  dealer  or  processor  are 
required,  upon  request,  to  make  fish  in 
the  snapper-grouper  fishery,  or  parts 
thereof,  available  for  inspection  by  the 
Science  and  Research  Director  or  an 
authorized  officer. 

(2)  The  owner  or  operator  of  a  vessel 
for  which  a  permit  has  been  issued 
under  \  646.4(a),  and  that  is  not  selected 
by  the  Science  and  Research  Director  to 
maintain  a  fishing  record  under 
paragraph  (a)  of  this  section,  must,  upon 
request,  provide  to  an  authorized 
statistical  reporting  agent  the 
information  specified  in  para^aphs 
{a)(l)  through  (6)  of  this  section  for  a 
specific  trip. 

7.  Newly  redesignated  §  646.6  is 
reviewed  to  read  as  follows: 

§  646.6    VmmI  and  MentiflcatkMi. 

(a)  Permitted  vessels.  A  vessel  for 
which  a  permit  has  been  issued  under 
§  646.4  must  display  its  offidai 
number — 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull  and  on  an 
appropriate  weather  deck  so  as  to  be 
clearly  viable  from  an  enforcement 
vessel  or  aircraft; 

(2)  In  block  arable  numerals  in 
contrasting  coJor  to  the  background; 

(3]  At  least  18  inches  (45.7 
centimeters)  in  height  for  fishing  vessels 
over  65  feet  (19.8  meters)  in  length  and 
at  lepst  10  inches  (^.4  centimeters)  in 
height  for  all  other  vessels;  and 

(4]  Permanendy  affixed  to  or  painted 
on  the  vessel. 

(b)  Vessels  fishing  with  fish  traps. 
The  owmer  or  operator  of  a  fishing 
vessel  from  which  a  fish  trap,  other  than 
a  black  sea  bass  trap,  is  deployed  in  the 
E.EZ  is  required  to  obtain  a  vessel  and 
gear  identification  number  and  color 
code  from  the  Regional  Director  and  to 
prominently  display  the  number  and 
color  code.  In  addition,  the  number  and 
color  code  must  be  displayed  on  traps 
and  buoys. 

(1)  Application,  (i)  An  application  for 
a  vessel  and  gear  identification  number 
and  color  code  under  this  part  must  be 
signed  by  the  owner  or  operator  of  the 
vessel  and  submitted  on  an  appropriate 
form  obtained  from  the  Regional 
Director.  A  fisherman  who  has  an 
existing  number  and  color  code  from 
another  fishery  may  indicate  on  the 
application  his  preference  tc  use  that 
same  identification  system  for  the  fish 
trap  fishery.  Whenever  possible,  the 


Regional  Director  will  reissue  the 
requested  number  and  cc^or  code  adding 
only  a  single  letter  prefix  to  ioc^cate  that 
the  vessel  and  gear  are  engaged  in  the 
fish  trap  fishery.  The  application  must 
be  submitted  to  the  Regional  Director  at 
least  30  days  prior  to  the  date  on  which 
the  applicant  desires  receipt  of  the 
vessel  and  gecir  identification  number 
end  color  code. 

(ii)  An  applicant  must  provide  the 
following  information: 

(A)  Name,  mailing  address  induding 
ZIP  code,  and  telephone  number  of  the 
owner  of  the  vessel 

(B)  Name  and  official  number  of  the 
vessel; 

(C)  Home  port  or  principal  port  of 
landing,  gross  tonnage,  and  length  of  the 
vessel; 

(D)  Engine  horsepower  and  year  the 
vessel  was  built: 

(EJ  Number,  dimensions,  and 
estimated  cubic  volume  of  the  fish  traps 
that  will  be  fished; 

(F)  Any  other  information  concerning 
vessel  and  gear  characteristics 
requested  by  the  Regional  Director,  and 

(G)  A  statement  that  the  applicant 
will  allow  authorized  officers 
reasonable  access  to  his  property 
(vessel  and  dock)  to  inventory  fish  traps 
for  compliance  with  these  regulations. 

(lii)  Any  change  in  the  information 
specified  in  paragraph  (b)(l)(ii)  of  this 
section  must  be  submitted  in  writing  to 
the  Regional  Director  by  the  apphcant 
writiiin  15  days  of  any  such  change. 
Failure  to  notify  the  Regional  Director  of 
any  change  in  the  required  information 
will  result  in  a  rebuttable  presumption 
that  the  information  is  still  accurate  and 
current 

(2)  Issuance.  The  Regional  Director 
v/ill  issue  a  color  code,  vessel  and  gear 
identification  number,  and  fish  trap  tags 
imprinted  with  the  vessel  and  gear 
identification  number  to  the  applicant 
rot  later  than  30  days  from  the  date  of 
receipt  of  a  completed  application. 

(3)  Display— (i]  Vessels.  A  vessel 
n:ust  permanently  and  conspicuously 
display  its  identification  number  and 
color  code  in  a  manner  so  as  to  be 
readily  identifiable  from  the  air  and 
water. 

(A)  To  be  visible  from  the  air,  the 
identification  number  and  color  code 
must  be  permanently  affixed  to  the 
uppermost  structural  portion  of  the 
vessel  or  other  similar  area.  The  color 
code  must  be  in  the  form  of  a  circle  at 
least  20  nches  (50.a  centimeters)  in 
diameter,  and  the  areas  surrounding  the 
circle  must  be  of  a  contrasting  color.  The 
identification  number  must  be  at  least  10 
inches  (25.4  centimeters)  in  height  and 
must  be  affixed  adjacent  to  the  204ncii 
(50.8-centiroeteT)  diameter  drck. 


(B)  To  be  visible  from  the  water,  the 
identification  number  and  color  code 

must  be  permanently  affixed  to  both 
starboard  and  port  tides  of  the  vessel 
near  amidships.  The  color  code  must  be 
in  the  form  of  a  cirde  at  least  8  inches 
(20.3  centimeters]  in  diameter  and  the 
area  surrounding  the  circle  must  be  of  a 
contrasting  color.  The  identification 
number  most  be  at  least  4  inches  (10.2 
centimeters)  in  height  and  must  be 
affixed  ad}ac»it  to  the  8-inch  (20.3- 
centimeter)  diameter  circle. 

(ii)  Fish  traps.  Each  fish  trap  must 
have  affixed  tc  it  permanently  the 
numbered  identification  tag  supplied  by 
the  Regional  Director. 

(iii)  Buoys.  The  use  of  buoys  to 
identify  fish  traps  is  not  required. 
However,  if  a  buoy  is  used,  the 
identification  number  and  color  code 
must  be  displayed  on  it  so  as  to  be 
easily  distingmshed,  located,  and 
identified.  TTie  identification  number 
must  be  in  legible  figures  at  least  2 
inches  (5.1  centimeters]  in  height  and 
affixed  to  each  buoy. 

(4)  PresunyUion  of  ownership  A  fish 
trap  fished  in  the  EEZ  will  be  presumed 
to  be  the  property  of  the  most  recently 
documented  owner.  This  presumpUon 
will  not  apply  with  respect  to  a  fish  trap 
that  is  lost  or  sold  if  the  ov*mer  of  such 
trap  reports  the  loss  or  sale  within  15 
days  to  the  Regional  Director. 

(5)  Unmarked  traps.  An  umarked  fish 
trap  deployed  in  the  EEZ.  other  than  a 
black  sea  bass  trap,  is  prohibited  and 
may  be  disposed  of  in  any  appropriate 
manner  by  the  Secretary  (including  an 
authorized  officer).  If  an  owner  of  the 
unmarked  trap  can  be  ascertained,  such 
owner  remains  subject  to  appropriate 
civil  penalties. 

(c)  Duties  of  operator.  The  operator  of 
each  fishing  vessel  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
must — 

(1)  Keep  the  official  numbers,  or 
identification  numbers  ard  color  codes, 
clearly  legible  and  m  good  repair,  and 

[2]  Ensure  that  no  part  of  the  fishing 
vessel  or  structure,  iU  rigging,  fishing 
gear,  or  any  other  material  aboard 
obstructs  the  view  of  the  official 
numbers,  or  identification  numbers  and 
color  codes,  from  an  enforcement  vessel 
or  aircraft. 

8.  Newly  redesignated  §  646.7  ts 
revised  to  read  as  follows; 

§  646.7    ProhftJtJona. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  6o  any  of  the 

following: 
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(a)  Falsify  information  specified  in 
§  64e.4(b)(2)  on  an  application  for  a 
vessel  permit. 

(b)  Fail  to  display  a  permit,  as 
specified  in  $  e46.4(f]. 

(c)  Falsify  or  fail  to  provide 
information  required  to  be  submitted  or 
reported,  as  required  by  §  64e.5(a)  and 
§  646.6(b)(l)(ii) 

(d)  Fail  to  make  t"ish  in  the  snapper- 
grouper  fishery  or  parts  thereof 
available  for  inspection,  as  required  by 
§  646.5(b). 

(e)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification. 
as  required  by  S  848.6  (a),  (b)(3),  and  (c). 

(f)  Possess  a  Bsh  in  the  snapper- 
grouper  fishery  smaller  than  the 
minimum  size  limits,  as  specified  in 
§  646.21(a). 

(g)  Possess  a  fish  in  the  snapper- 
grouper  fishery  without  its  head  and  fins 
intact,  as  specified  in  §  646.21(b) 

(h)  Operate  a  vessel  with  fish  in  the 
snapper-grouper  fishery  aboard  that  are 
smaller  than  the  minimum  size  limits  or 
do  not  have  head  and  fins  intact,  as 
specified  in  {  646.21(c). 

(i)  Possess  wreckfish  in  or  from  the 
EEZ  in  excess  of  the  trip  limit,  as 
specified  in  5  646.21(d)(1). 

(j)  Transfer  wreckfish  at  sea.  as 
specified  in  §  646.21(d)(2). 

(k)  Harvest  or  possess  a  jewfish  in  or 
from  the  EEZ  or  fail  to  release  a  jewfish 
taken  in  the  EEZ,  as  specified  in 
§  646.21(e). 

(1)  Fish  with  poisons  or  explosives  or 
possess  on  board  a  fishing  vessel  any 
dynamite  or  similar  explosive 
substance,  as  specified  in  §  646.22(a). 

(m)  Use  or  possess  in  the  EEZ  a  fish 
trap  that  does  not  conform  to  the 
requirements  for  degradable  openings 
and  mesh  sizes  specified  in  §  646.22(b) 
(l)and(2). 

(n)  Use  a  fish  trap  in  the  prohibited 
area  south  and  west  of  Fowey  Rocks 
Light.  Florida,  as  specified  in 
§  646.22(b)(3). 

(o)  Attach  a  buoy  line  to  a  trap  south 
of  Fowey  Rocks  Light,  Florida,  that  is 
less  than  125  feet  (38  meters)  in  length. 
as  specified  in  §  646.22(b)(4) 

(p)  Pull  or  tend  a  fish  trap,  except 
during  the  hours  specified  in 
§  646.22(b)(5):  or  tend.  open.  pull,  or 
otherwise  molest  or  have  in  possession 
another  person's  fish  trap,  except  as 
specified  in  S  646.22(b)(6). 

(q)  Use  trawl  gear  in  a  directed 
snapper-grouper  fishery  in  the  EEZ 
between  Cape  Hatteras.  North  Carolina 
and  Cape  Canaveral.  Florida,  as 
specified  in  $  646.22(c)(1). 

(r)  Transfer  at  sea  any  fish  in  the 
snapper-grouper  fishery  from  a  vessel 
with  trawl  gear  aboard  to  another 


vessel,  or  receive  at  sea  any  such  fish, 
as  specified  in  §  646.22(c)  (2)  and  (3). 

(s)  During  the  spawming-season 
closure  or  after  a  quota  closure,  harvest 
or  possess  wreckfish  in  or  from  the  EEZ. 
or  purchase,  barter,  trade,  offer  for  sale, 
or  sell  wreckfish  taken  from  the  EEZ.  as 
specified  in  §  646.23  and  §  646.24(b). 

(t)  Use  prohibited  or  unauthorized 
fishing  gear  in  a  special  management 
zone,  as  specified  in  §  646.26  (b)  and  (c). 

(u)  Interfere  with,  obstruct,  delay  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with  enforcement 
of  the  Magnuson  Act. 

9.  Sections  646.20  and  646.21  are 
revised  to  read  as  follows; 

(Note:  paragraph  (b)  of  {  646.21  is  revised  as 

an  interim  final  rule): 

§  646.20    Fishing  ysar. 

The  fishing  year  for  wreckfish  begins 
on  April  16  and  ends  on  April  15. 

§  646.2 1     Harvest  limitations. 

(a)  Minimum  sizes.  The  following 
minimum  size  limits  apply  for  the 
possession  of  fish  in  the  snapper- 
grouper  fishery  in.  or  taken  from,  the 
EEZ: 

(1)  Red  snapper,  yellowtail  snapper, 
red  grouper,  and  Nassau  grouper — 12 
inches  (30.5  centimeters)  total  length. 

(2)  Black  sea  bass  south  of  Cape 
Hatteras.  North  Carolina — 8  inches  (20.3 
centimeters)  total  length. 

(b)  Head  and  fins  intact.  A  fish  in  the 
snapper-grouper  fishery  subject  to  a 
minimum  size  limit  specified  in 
paragraph  (a)  of  this  section,  or  a 
wreckfish,  possessed  in  or  taken  from 
the  EEZ  must  have  its  head  and  fins 
intact  through  landing.  Such  fish  or 
wreckfish  may  be  eviscerated  but  must 
otherwise  be  maintained  in  a  whole 
condition. 

(c)  Operator  responsibility.  The 
operator  of  a  vessel  that  fishes  in  the 
EEZ  is  responsible  for  ensuring  that  fish 
in  the  snapper-grouper  fishery 
possessed  aboard  that  vessel  comply 
with  the  minimum  sizes  specified  in 
paragraph  (a)  of  this  section  and  are 
maintained  with  head  and  fins  intact  as 
specified  in  paragraph  (b)  of  this 
section. 

(d)  Wreckfish  trip  limit.  (1)  No  vessel 
on  any  trip  may  possess  wreckfish  in  or 
from  the  EEZ  in  excess  of  10,000  pounds 
(4,536  kilograms),  whole  or  eviscerated. 

(2)  Wreckfish  taken  in  the  EEZ  may 
not  be  transferred  at  sea;  and  wreckfish 
may  not  be  transferred  in  the  EEZ. 
regardless  of  where  such  wreckfish 
were  taken. 

(e)  fewfish  prohibition.  A  jewfish  may 
not  be  harvested  or  possessed  in  or  from 
the  EEZ.  Jewfish  taken  in  the  EEZ 


incidentally  by  hook-and-line  gear  must 
be  released  immediately  by  cutting  the 
line  without  removing  the  fish  from  the 
water. 

10.  In  §  646.22.  the  section  heading, 
paragraph  (a)(1),  and  paragraph  (c)(1) 
are  revised;  in  paragraph  (b)(2) 
introductory  text,  the  reference  to 
"Figure  1"  is  revised  to  read  "Figure  2"; 
in  paragraph  {b)(4),  the  phrase  "(38 
meters)"  is  added  immediately  after 
"125  feet";  Figure  1  is  redesignated  as 
Figure  2;  and  new  paragraphs  (b)  (5)  and 
(6)  are  added  to  read  as  follows: 

§  646.22    Gear  restriction*. 

(a)  •  •  • 

(1)  Explosives  (except  explosives  in 
powerheads)  may  not  be  used  in  the  - 
EEZ  to  fish  for  fish  in  the  snapper- 
grouper  fishery.  A  vessel  in  the  snapper- 
grouper  fishery  may  not  possess  on 
board  any  dynamite  or  similar  explosive 
substance. 

•  a  •  •  • 

(b)     •      *     • 

(5)  A  fish  trap  in  the  EEZ  in  the 
Atlantic  Ocean  south  of  28°24.5'  N. 
latitude  (Cape  Canaveral,  Florida)  may 
be  pulled  or  tended  only  during  the 
period  from  one  hour  before  sunrise  to 
one  hour  after  sunset. 

(6)  A  fish  trap  may  be  tended  or 
pulled  only  by  a  person  (other  than  an 
authorized  officer)  aboard  the  fish  trap 
owner's  vessel(s),  or  aboard  another 
vessel  if  such  vessel  has  on  board 
written  consent  of  the  fish  trap  owner. 

(c)  •  *  • 

(1)  In  the  EEZ  between  Cape  Hatteras, 
North  Carolina  (35*15'  N.  latitude)  and 
Cape  Canaveral.  Florida  (28°35.1'  N. 
latitude — due  east  of  the  NASA  Vehicle 
Assembly  Building),  the  use  of  trawl 
gear  in  a  directed  snapper-grouper 
fishery  is  prohibited.  A  vessel  with  trawl 
gear  and  more  than  200  pounds  (90.7 
kilograms)  of  fish  in  the  snapper-grouper 
fishery,  excluding  wreckfish.  aboard  is 
considered  to  be  in  a  directed  snapper- 
grouper  fishery.  It  is  a  rebuttable 
presumption  that  a  vessel  with  more 
than  200  pounds  (90.7  kilograms)  of  fish 
in  the  snapper-grouper  fishery, 
excluding  wreckfish,  aboard  harvested 
such  fish  in  the  EEZ. 
***** 

11.  Section  646.23  is  redesignated  as 
§  646.27,  §  646.24  is  redesignated  as 

§  646.26.  and  new  §§  646.23,  646.24,  and 
646.25  are  added  to  read  as  follows; 

§  646.23    Wreckfish  spawning-season 
closure. 

During  the  period  January  15  through 
April  15.  each  year,  fishing  for  wreckfish 
in  the  EEZ,  landing  wreckfish  from  the 
EEZ.  or  selling  or  attempting  to  sell 
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wreckfish  in  or  from  the  EEZ  is 
prohibited.  This  prohibition  does  not 
apply  ♦     rade  in  wreckfish  that  were 
harvested,  landed,  and  bartered,  traded, 
or  sold  prior  to  January  15  and  were 
held  in  cold  storage  by  a  dealer  or 
processor. 

§  646.24    Wteclittsli  quota  ami  closure. 

[a)  Persons  fishing  fo:  wreckfish  are 
subject  to  a  quota  of  2  million  pounds 
(907,194  kilograms),  whole  weight,  each 
fishing  year. 

(b)  'When  the  quota  is  reached,  or  is 
projected  to  be  reached,  the  Secretary 
will  publish  a  notice  to  that  effect  in  the 
Federal  Regifiler.  After  the  effective  date 
of  such  notice,  for  the  remainder  of  the 
fishing  year,  wreckfish  may  not  be 
harvested  or  possessed  in  or  from  the 
PF7.  and  the  purchase,  barter,  trade, 
offer  for  sale,  and  sale  of  wreckfish 
taken  from  the  EEZ  is  prohibited.  This 
prohibition  does  not  apply  to  trade  in 
wreckfish  that  were  harvested,  landed, 
and  bartered,  traded,  or  sold  prior  to  the 
effective  date  of  fee  notice  in  the 
Federal  Renter  and  were  held  in  cold 
storage  by  a  dealer  or  processor. 

§  646.26    AmHMl  meafteflow  of  wrecMtoh 
management  measures. 

(a)  The  Council  will  appoint  an 
assessment  group  (Group)  that  will 
assess  the  condition  of  the  wreckfish 
resource  in  the  management  unit  on  an 
annual  basis.  The  Group  will  present  a 


report  of  its  assessment  and 
recommendations  to  the  Council. 

(b)  The  Council  will  consider  the 
report  of  the  Group  and  hold  at  least  one 
public  hearing  to  discuss  the  Group's 
report  at  a  time  and  place  of  the 
Council's  choosiog.  Tbe  Council  may 
convene  the  Advieoiy  Panel  and  the 
Scientific  oad  Statistical  ComBiittee  to 
provide  advioe  prior  to  taking  final 
actioa.  After  reoeiviag  public  input,  the 
Council  will  make  fuidLigs  on  the  iieed 
for  changes. 

(c)  If  changes  are  needed  in  maximam 
sustainable  yield  (MSY).  total  allowable 
catch  (TAG),  quota,  trip  Umit  fishing 
year,  spawning-season  closure,  or 
criteria  for  permits,  the  Council  will 
advise  the  Regional  Director,  Southeast 
Region,  NTklFS  (Regional  DirectorJ,  in 
writing  of  its  recommendations 
accompanied  by  the  Group's  report 
relevant  background  material,  draft 
regulations,  and  a  summary  of  pubHc 
comments.  "ITus  report  will  be  submitted 
each  year  by  such  date  as  agreed  upon 
by  the  Council. 

(d)  The  Regional  Director  will  review 
the  Council's  recommendations, 
supporting  rationale,  public  comments, 
and  other  relevant  information.  In  the 
event  the  Regional  Director  rejects  the 
recommendations,  he  will  provide 
written  reasons  for  the  rejection  to  the 
Council  and  existing  regulations  will 
remain  in  effect  until  the  issue  is 
resolved. 


(e)  If  the  Segioeal  Director  ioitiaU^ 

concurs  that  the  Council's 
recommendations  are  consistent  with 
the  goals  and  objectives  of  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP).  the  nabonal  standards, 
and  other  applicable  law.  he  will 
recommend  Aat  the  Secretary  puWish 
notice  in  the  Federal  Rej^ster  of  the 
proposed  changes  with  a  minimum  of  15 
days  for  public  comment  After  review 
of  the  public  comments  and  final 
determinations  of  consistency  with  the 
goals  and  objectives  of  the  FMP.  the 
national  standards,  and  other  applicable 
law.  the  approved  changes  will  be 
published  as  a  final  rule. 

(f)  Appropnate  adjustments  that  may 
be  implemented  by  the  Secretary  via 
proposed  and  final  mles  under  ^is 
proceduB*  are 

(1)  Initial  specificaticfn  of  MSY  and 
subsequent  adjustment  of  the  brst 
estimate  of  MSY. 

(2)  Setting  TAC  for  wreckfi&h.  not 
exceeding  S  miliuMi  pounds  (3.629 
million  kilograms). 

(3)  Modifying  the  quota  or  tnp  limit 

(4)  Modifying  the  fishing  year  and /or 
the  spawning-season  closure  by  not 
more  than  one  month. 

(5)  Modifying  the  criteria  for  obtaining 
a  permit. 

[FR  Doc  91-13a0  Filed  1-22-Bl;  8:45  amj 
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FARM  CREOrr  ADMINISTRATION 

12  CFR  Parts  614  aiKl  619 
RIN  3053-AB13 

Loan  PoHdM  and  Operations; 
Daflnittona;  Landing  AuthorltlM, 
Appralaal  Standarda,  Participationa, 
and  Landing  Liniits 

agency:  Farm  Credit  Administration. 
action:  Proposed  rule. 

SUMMAJIV:  The  Farm  Credit 
Administration  (FCA).  by  the  Farm 
Credit  Administration  Board, 
republishes  for  comment  proposed 
amendments  (reproposed  regulations]  to 
12  CFR  part  614  relating  to  lending 
limits,  appraisals,  and  loan 
participations  previously  proposed  on 
November  3. 1988.  53  FR  44438 
(proposed  regulations).  The  proposed 
amendments  would  have  implemented 
the  Agricultural  Credit  Act  of  1987  (1987 
Act)  (Pub.  L  100-233)  (which  authorized 
the  creation  of  new  corporate  entities) 
established  appraisal  standards  for 
Farm  Credit  System  (FCS)  lending 
institutions,  and  established  lending 
limits  for  new  entities. 

The  effect  of  the  reproposed 
regulations  on  lending  hmits  would  be  to 
lower  the  existing  and  previously 
proposed  lending  limits  to  20  percent  of 
capital  for  all  FCS  direct  lender 
institutions  except  banks  for 
cooperatives  (BCs).  provide  for 
exceptions  to  the  lending  limitation, 
provide  rules  for  the  attribution  of  loans 
to  separate  but  related  borrowers  and 
address  "single  borrower" 
determinations.  The  effect  of  the 
reproposed  regulations  establishing 
appraisal  standards  would  be  to  bring 
FCA  appraisal  standards  more  in  line 
with  appraisal  standards  adopted  by 
other  bank  regulatory  agencies  under 
the  Financial  Institutions  Recovery, 
Reform,  and  Enforcement  Act  of  1989 
(FIRREA).  The  effect  of  the  reproposed 
loan  participation  regulations  would  be 
to  alter  certain  regulatory  constraints  on 
participation  authorities  contained  in 


existing  and  proposed  regulations, 
including  the  deletion  of  certain  FCA 
prior  approval  requirements,  and  to 
adopt  implementing  regulations  for  the 
authority  to  purchase  and  sell  interests 
in  loans  other  than  participation 
interests.  The  reproposed  regulations 
address  the  sale  of  loans  to  a  pooler 
certified  by  the  Federal  Agricultural 
Mortgage  Corporation  (Farmer  Mac)  and 
the  sale  of  interests  in  loans  to  other 
institutional  lenders  that  are  not  FCS 
institutions. 

DATES:  Written  comments  must  be 
received  on  or  before  March  25. 1991. 
ADDRESSES:  Submit  any  comments  in 
writing  (in  triplicate)  to  Anne  E.  Dewey. 
General  Counsel.  Farm  Credit 
Administration.  McLean,  Virginia  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsel.  Farm  Credit 
Administration. 

FOn  FURTHER  INFORMATION  CONTACT. 
Dorothy  (.  Acosta,  Senior  Attorney, 
Office  of  General  Counsel.  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean.  VA  22102-5090. 
(703)  883-4020,  TDD  (703)  883-4444. 
or 
Dennis  K.  Carpenter.  Senior  Credit 
Specialist,  Regulation  Development, 
Farm  Credit  Administration.  1501 
Farm  Credit  Drive,  McLean.  VA 
22102-5090.  (703)  883-^98. 
SUPPt^MENTARY  INFORMATION: 

I.  General 

On  November  3. 1988,  the  FCA 
published  a  proposed  rule  (53  FR  44438) 
implementing  changes  resulting  from  the 
amendment  of  the  Farm  Credit  Act  of 
1971  (1971  Act)  by  the  1987  Act  relating 
to  borrower  eligibility  and  the  lending 
authorities  of  FCS  institutions.  The  1987 
Act  authonzed  the  creation  of  new 
corporate  entities  from  mandatory  and 
voluntary  mergers  and  the  transfer  of 
long-term  real  estate  lending  authorities 
from  Farm  Credit  Banks  (FCBs)  to 
certain  associations  and  directed  the 
FCA  to  reconcile  the  authorities  of  the 
resulting  institutions.  These  changes 
required  amendments  to  FCA 
regulations  to  reflect  the  structural 
changes  and  the  lending  authorities  of 
new  entities.  Other  provisions  of  parts 
613,  614.  615,  618  and  619  were  proposed 
to  be  amended  to  make  conforming 
changes  and  to  eliminate  a  number  of 
FCA  prior  approvals,  including 


provisions  relating  to  lending  limits, 
appraisals,  and  loan  participations. 

Many  of  the  amendments  proposed  on 
November  3, 1988.  were  adopted  as  final 
regulations  on  June  19. 1990.  Among  the 
proposed  amendments  that  were  not 
adopted  at  that  time  were  those  related 
to  lending  limits,  appraisals  and  loan 
participations.  As  a  result  of  its 
consideration  of  comments  received  on 
those  proposals  and  related  issues,  the 
FCA  concluded  that  more  substantive 
adjustments  requiring  additional 
comment  should  be  proposed.  Therefore, 
the  FCA  today  reproposes  amendments 
to  its  regulations  relating  to  appraisal 
standards,  sale  and  purchase  of  loans 
(including  loan  participations),  and 
lending  limits.  Amendments  proposed 
on  November  3, 1988,  ("proposed 
regulations")  comments  received  on  the 
proposed  regulations,  and  the 
regulations  reproposed  today 
("reproposed  regulations")  are  described 
below. 

II.  Subpart  F— Appraisal  Standards 

A.  Genera/ 

Existing  regulations  require  primary 
real  estate  security  to  be  valued  on  the 
basis  of  appraised  value  and  primary 
chattel  security  or  additional  security  to 
be  valued  on  the  basis  of  recovery 
value,  but  do  not  prescribe  how  or  by 
whom  such  appraisals  must  be  done. 
The  proposed  regulations  would  have 
required  FCS  banks  and  associations  to 
develop  a  more  structured  and  uniform 
collateral  appraisal  process  that  would 
conform  to  the  uniform  standards  of  the 
appraisal  industry,  be  independent  of 
the  loan  making  decision,  and  utilize 
three  valuation  approaches  (cost, 
income,  and  comparable  sales).  The 
proposed  regulations  would  have 
required  each  bank  and  association 
board  to  develop  policies  governing 
appraisal  standards  and  standards  for 
the  qualification  of  staff  and  fee 
appraisers,  but  did  not  prescribe  such 
standards  in  the  regulations. 

A  number  of  comments  were  received 
on  the  proposed  regulations,  the 
majority  of  which  related  to  the 
requirement  that  the  appraisal  process 
be  independent  of  the  loan-making 
process.  An  appraisal  industry  group 
expressed  unqualified  support  for  the 
independence  of  the  appraisal  process 
from  the  credit  decision.  Other 
respondents  agreed  in  theory,  but 
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specific  concerns  relating  to  efficiency 
of  operations  and  the  potential  increase 
in  costs  to  borrowers  were  expressed  by 
all  respondents  but  one. 

BCs  expressed  opposition  to  the 
proposed  application  of  the 
requirements  to  BCs,  contending  that 
their  commercial  bank  competitors  are 
not  subject  to  such  requirements  and  the 
additional  cost  would  be  a  competitive 
disadvantage.  Also  BCs  asserted  that 
book  value  is  more  reliable  than 
appraised  value  because  of  the  limited 
availability  of  appraisers  with  the 
necessary  expertise  to  evaluate  the 
complex  and  sometimes  unique 
operations  financed  by  the  BCs. 

While  the  comments  were  under 
consideration.  Congressional  interest  in 
accurate  appraisals  was  elevated  by 
extensive  losses  in  the  thrift  industry, 
which  Congress  addressed  in  FIRREA. 
FIRREA  prescribed  appraisal  standards 
and  appraiser  qualifications  for  all 
Federally  related  real  estate  loans  and 
required  bank  regulatory  agencies  to 
prescribe  regulations  implementing 
these  provisions.  Although  not  subject  to 
these  requirements,  the  FCA  supports 
the  Congressional  policy  reflected  in 
FIRREA.  and  now  proposes  to  adopt,  in 
lieu  of  the  proposed  regulations, 
amendments  to  subpart  F  of  part  614 
relating  to  appraisals.  The  reproposed 
amendments  closely  parallel  in  most 
respects  the  appraisal  regulations 
adopted  by  other  Federal  financial 
institution  regulatory  agencies. 

Although  the  appraisal  is  but  one  of 
several  components  of  a  sound  credit 
judgment  and  should  not  alone  dictate 
the  credit  decision,  appraisals  that 
accurately  reflect  the  value  of  the 
collateral  are  essential  to  the  safe  and 
sound  exercise  of  the  lending  authorities 
vested  in  FCS  institutions.  The 
soundness  of  loans  and  investments 
collateralized  by  real  estate,  personal, 
and  intangible  property  depends  in  large 
degree  upon  the  adequacy  and  accuracy 
of  the  analysis  used  in  support  of  the 
appraisal.  The  amendments  are 
reproposed  to  ensure  that  real  estate, 
personal,  and  intangible  property 
appraisals  are  performed  in  accordance 
with  uniform  standards  by  individuals 
with  relevant  training  and  experience 
whose  competency  has  been 
demonstrated  and  whose  professional 
conduct  will  be  subject  to  effective 
supervision.  The  amendments  are 
reproposed  in  the  interest  of  improving 
the  quality  of  appraisals  supporting  the 
credit  decisions  of  FCS  institutions. 

The  reproposed  amendments  to 
subpart  F  would  expand  the 
requirements  of  existing  regulations  and 
the  proposed  regulations,  in  that  they 
would  prescribe  minimum  appraisal 


standards  and  standards  for  appraiser 
qualifications,  but  take  into  account  the 
comments  on  the  earlier  proposal  to  the 
extent  possible.  The  reproposed 
amendments,  like  the  proposed 
regulation,  would  require  the  appraisal 
process  to  be  independent  of  the  credit 
decision,  but  would  make  some 
adjustments  to  the  previous  proposal  in 
response  to  the  practical  concerns  of 
some  of  the  smaller  associations.  (See 
discussion  below  under  "C.  Appraiser 
Independence  and  Objectivity").  The 
reproposed  regulations  would  not 
prescribe  when  collateral  must  be 
required.  The  institution's  board  would 
be  required  to  adopt  policies  prescribing 
collateral  requirements,  consistent  with 
statutory  and  regulatory  requirements 
and  prudent  lending  standards. 

The  requirements  of  the  reproposed 
regulation  would  apply  to  all  FCS  direct 
lenders,  including  BCs,  in  any  instance 
in  which  real  estate,  personal  property, 
and/or  intangibles  are  used  as  collateral 
for  a  loan,  except  that  certain 
requirements  would  not  apply  when 
such  collateral  is  taken  solely  out  of  an 
abundance  of  caution.  "Abundance  of 
caution"  is  intended  to  describe  those 
circumstances  in  which  the  institution 
takes  the  collateral  when  collateral  is 
not  required  by  statute  and  a  prudent 
lender  would  make  the  loan  without 
requiring  such  types  of  collateral,  after 
evaluating  the  application  on  each  of  the 
five  credit  factors  relevant  to  a  sound 
loan,  as  set  forth  in  12  CFR  614.4160.  In 
order  to  qualify  for  the  abundance  of 
caution  exceptions,  the  institution  would 
be  required  to  document  in  the  loan  file 
the  approval  of  the  application  on  the 
strength  of  the  five  credit  factors 
without  considering  the  collateral. 

The  FCA  believes  that  BCs  should  be 
subject  to  the  same  requirements  as 
other  direct  lenders.  The  FCA  considers 
the  accuracy  of  appraisals  to  be  an 
essential  component  of  prudent  lending 
and  vital  to  the  institution's  safety  and 
soundness.  Accurate  appraisals  are 
even  more  important  for  large,  complex 
loans  than  for  smaller  loans.  The  FCA 
does  not  agree  with  the  assertion  that 
the  availability  of  appraisers  with 
relevant  experience  is  so  limited  that 
book  value  would  be  a  more  reliable 
indicator  of  value  than  appraised  value. 
The  production  credit  associations 
(PCAs)  and  FCBs  have  historically 
provided  credit,  supported  by  collateral 
appraisals,  to  large,  highly  complex 
operations  that  have  facilities  and 
seasonal  collateral  similar  to  the  types 
encountered  in  lending  to  cooperatives. 
Furthermore,  contrary  to  the 
respondent's  assertion,  commercial 
banks  that  compete  with  BCs  have  been 
and  will  continue  to  be  subject  to 


similar  appraisal  requirements  for  the 
types  of  loans  that  BCs  make. 
Consequently,  the  reproposed  regulation 
should  result  in  no  competitive 
disadvantage  to  the  BCs. 

B.  Appraisal  Standards 

The  reproposed  regulation  would 
require  that  all  appraisals  used  to 
support  credit  decisions  of  FCS 
institutions  engaged  in  lending  or 
leasing  be  performed  in  accordance  with 
the  Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP)  adopted  by 
the  Appraisal  Foundation  and  that  any 
departures  from  the  standards  be  in 
accordance  with  the  departure 
provisions  of  USPAP.  However,  under 
the  reproposed  regulation  the  departure 
provisions  could  only  be  used  for:  (1) 
Appraisals  for  loans  with  transaction 
values  of  $50,000  or  less;  (2)  for 
collateral  taken  out  of  an  abundance  of 
caution:  or  (3)  for  subsequent 
transactions  resulting  from  a  maturing 
extension  of  credit  when  no  new  funds 
are  advanced,  the  borrower  has 
performed  satisfactorily,  and  there  has 
been  no  deterioration  in  the  borrower's 
credit  standing  or  the  property  or  market 
conditions  that  would  threaten  the 
institution's  collateral  position.  The 
reproposed  regulation  would  require  the 
board  of  directors  of  each  institution  to 
adopt  policies  and  standards  governing 
appraisals  of  real,  personal,  and 
intangible  property  and  qualifications  of 
appraisers  that  are  consistent  with 
USPAP  and  the  requirements  of  the 
regulation.  Federal  land  bank 
associations  (FLBAs)  would  be  required 
to  adopt  appraisal  policies  in 
comphance  with  the  policies  of  their 
respective  Farm  Credit  Banks. 
Definitions  used  in  the  reproposed 
regulations  are  consistent  with  USPAP, 
which  is  becoming  an  industry  standard 
as  a  result  of  FIRREA. 

The  reproposed  regulation  would  set 
forth  specifically  the  following  basic 
requirements  of  USPAP  that  are 
applicable  to  appraisals  of  real, 
personal,  and  intangible  property.  AH 
appraisals  would  be  required  to: 

(1)  Conform  to  the  USPAP  standards 
adopted  by  the  Appraisal  Foundation 
except  where  departure  is  allowed 
under  the  regulation  and  warranted 
under  the  departure  provision  of  USPAP, 
v/hich  permits  departure  only  if  it  is 
clearly  and  accurately  set  forth  in  the 
appraisal  and  would  not  result  in 
confusing  or  misleading  results. 

(2)  Disclose  the  steps  taken  to  comply 
with  the  competency  provision  of  the 
USPAP,  which  requires  that  an 
appraiser  have  the  knowledge  and 
experience  necessary  to  complete  an 
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assigniBffnt  oc  dia«io«e  the  lack  of 
knowledge  and  experience  and  take 
atep*  to  complete  the  appraisal  in  a 
competent  Btanner. 

(3f  Value  the  subiccl  property  in  its 
"as  is"  condition  based  upon  "market 
value,"  as  defined; 

(4)  Be  written  and  presented  in  a 
format  that  satisTiea  the  requirements  of 
this  subpart;  be  sufficiently  descriptive 
to  enable  the  reader  to  ascertain  the 
estimated  market  value  and  the 
rationale  used  to  support  the  estiMiate; 
provide  sufficieat  dela  J  and  depth  of 
analysis  to  reflect  the  complexity  of  the 
property  appraised;  deduct  and  discount 
applicable  adjustments  to  the  subject 
property  for  conditions  thet  would  have 
a  ne^tive  impact  on  the  value  of  the 
property,  including  but  not  limited  to 
condition  of  the  facihtics  and  property, 
specialization  of  the  operation,  and 
potential  environmental  impact 
concerns; 

(5)  Address  the  purpose  for  which  the 
property  will  be  used  and  the  property's 
highest  and  best  use  if  different  from  the 
intended  use; 

fB)  hrchide  in  the  certification  required 
by  the  USPAPan  additional  statement 
thai  the  appraisal  assignment  was  not 
based  on  a  requested  minimum 
valuation  or  specific  valuation  or 
apprtjvsl  of  a  foan;  and 

{7]  Contain  sirfficient  supporting 
documents  with  all  pertinent 
information  reported  so  that  the 
appriMser's  logic  reasoning,  judgment 
and  analysis  in  arriving  at  a  conclusion 
indicate  to  the  reader  lihe 
reasonablenefjs  of  the  market  valiie 
reported.  The  reproposed  regnlation 
would  require  the  le^al  description  of 
the  real  property  to  be  included  in  the 
appraisal  in  ad«iHtion  to,  and  not  in  \iev 
of.  the  description  required  in  USPAP 

C.  Appraiser  Independence  and 
Objectivity 

The  reproposed  amendments  wonid 
require  all  appraisals  of  properly  that 
serves  as  the  collatetctl  for  a  loan  to  be 
performed  by  a  "qwahfied  appraiser'' 
who  is  not  ent^a^ed  in  the  marketing, 
lending,  collections,  or  credit  decision 
processes  of  the  institution  or  an 
institution  under  common  management. 
and  who  has  no  direct  or  indirect 
interest  in  the  transaction  of  the 
property  that  is  the  s«b|ect  of  the 
appraisal  (subject  property).  The 
independence  restrictKDn  would  apply  to 
any  officers  and  duectors  of  an 
institution  who  participate  in  the 
marketing,  lending.  coUection.  or  credit 
decision  processes  as  well  to  other 
employees  of  the  uutitution.  The 
regul.ition  would  also  not  allow  the 
apprfusai  to  be  performed  by  any 


empioyce  involved  la  the  credit  decision 
procese  of  a  FCS  institution  to  which  an 
interest  in  the  loan  is  to  be  sold. 
Reproposed  »«»bpart  ii  of  part  &14  would 
prohibit  an  employee  of  a  FCS 
institution  froai  parttcrpmtin^  in  the 
decision  to  purchase  an  interest  in  a 
loan  for  which  the  employee  has 
performed  an  apptatsal. 

In  response  tu  some  of  the  practical 
concerns  of  snvailer  associations  that  it 
would  be  difficult  to  find  sufficient 
qualified  appraisers  if  independence  of 
the  iofin-making  function  were  to  be 
required,  the  reproposed  regulation 
wooki  allow  an  exception  for 
transactions  with  values  of  $60,000  or 
less  where  the  only  qualified  persons 
avaiible  to  perform  an  appraisal  are 
involved  in  the  marketing,  lending, 
collecttons.  or  credit  decision  processes 
of  the  institution.  In  these  circumstances 
the  repropo**'d  reRulaticn  would  allow 
such  individuals  to  perform  the 
appraisal  if  the  institution  takes 
appropriate  steps  to  ensure  that  the 
appraiser  exercises  iinlependent 
judgmejit  and  that  the  appraisal  is 
objective.  Under  the  reproposed 
regulation,  such  steps  must  include,  at  a 
mininuim.  adopting  procedures  for 
ensurng  that  an  individnal  does  not 
perform  appraisals  in  connection  with 
transactions  in  which  the  appraiser  is 
otherwise  involved,  protes.sionally  or 
personally,  and  prohiljiting  directors, 
officers,  and  employees  from 
participating  in  any  vote  or  approval 
involving  assets  on  which  they  have 
fierfonned  an  appraisal. 

This  exception  is  prrvposed  because 
the  FCA  recognizes  that  in  some  smaller 
associations  it  may  not  be  ecorrormcally 
feasible  to  maintain  a  separate 
appraisal  staff,  and  that  a  loan  officer  or 
other  official  of  the  institution  maytie 
the  best  quahfied  individual  to  perform 
appraisals  in  sume  cirrumstances. 
However,  because  of  the  importance  of 
an  independent  and  objective  appraisal 
to  a  sound  credit  decision,  the  exception 
is  limited  to  smaller  transadion  values 
with  less  risk.  Appraisals  invo^nng 
transaction  values  in  excess  of  $50,000 
would  require  strict  adherence  to  the 
independence  requirements.  The  FCIA 
believes  that  adequate  appraisal 
services  are  available  to  satisfy  these 
requi.-ements  without  significant 
economic  or  operational  hardships  if 
institutions  avail  themselves  of  the 
services  of  fee  appraisers,  regional 
appraisers,  and  staff  appraisers  from 
other  FCS  institutions  (including  bank 
staff  appraisers).  Although  these 
requirements  may  increase  costs  to 
borrowers  in  the  s^iort  term,  the  FCA 
believes  that  prudent  lending  requires 
that  the  inherent  conflict  that  is  present 


when  appraisals  are  performed  by 
individuals  iDvolved  in  the  credit 
decisions  be  miniaiized  or  etimdnated. 
However,  it  is  not  the  intention  of  the 
FCA  in  proposing  the  independence 
requirement  to  remove  the  loan  officer 
from  the  review  of  collateral,  since  farm 
visits  and  collateral  inspections  are 
considered  an  integral  part  of  proper 
credit  administration. 

The  n?proposed  regulation  would  abo 
prohibit  the  performance  of  an  appraisal 
by  any  irKlividual  having  any  direct  or 
indirect  interest  in  the  property, 
financial  or  otherwise.  The  purpose  of 
this  requirement  is  to  ensure  that  the 
objectivity  of  the  appraiser  is  not 
compromised  because  of  a  personal 
interest  in  the  transaction  or  the  subject 
property.  Owning  all  or  part  of  the 
subject  property  is  an  obvious  example 
of  a  direct  financial  interest.  Owning 
property  adjacent  to  the  subject 
property  or  other  property  whose  value 
is  Hkely  to  be  affected  by  the  appraisal 
is  an  example  of  an  indirect  financial 
interest.  The  prohibition  would  also 
extend  to  nonpecuniary  interests,  s-uch 
as  a  relationship  with  the  applicant  that 
would  undermine  the  objectivity  of  the 
appraiser. 

In  addition  to  the  reproposed 
regulations  addressing  appraiser 
independence  in  subpart  F  of  part  614. 
the  reproposed  regulations  also  provide 
a  definition  for  an  "independent 
appraiser"  as  the  term  is  used  in  subpart 
L  of  part  614  "Actions  on  Applications; 
Review  of  Credit  Decisions. "  As 
described  in  §  614.4443-Review  process 
an  appLcant  for  a  loan,  or  a  borrower 
who  has  applied  for  a  restracturing, 
may,  as  part  of  the  request  for  a  review, 
request  an  independent  appraisal,  by  an 
independent  appraiser,  of  any  interests 
in  property  securing  the  loan  (other  than 
the  stock  or  participation  certificates  of 
the  lender  held  by  the  borrower). 

For  the  purposes  of  subpart  L.  an 
"independent  appraiser"  would  be 
defined  as  an  appraiser  who  is  a  State- 
certified.  State-licensed,  designated,  or 
an  accredited  appraiser,  and  who 
qualifies  under  the  startdards 
established  by  the  FCS  institution  for 
the  type  of  property  to  be  appraised. 
Such  an  appraiser  may  not  be  a  FCS 
institution  employee  or  have  a 
relationship  with  the  institution  or  any 
of  its  officers  or  directors  that 
contravenes  the  prtrvisiona  of  part  612. 
subpart  B.  In  addition,  i  614.4443  is 
proposed  to  be  amended  to  further 
clarify  requirements  for  use  of  an 
"independent  appraiser  '  and  the  role  of 
the  independent  appraiser  for  the 
purposes  of  subpart  L  of  part  614.  The 
proposed  regulation  would  also  require 
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appraisals  completed  pursuant  to 
subpart  L  to  be  performed  in  compliance 
with  the  requirements  of  subpart  F  of 
part  614  relative  to  appraisal  standards, 
appraiser  independence  and  appraiser 
qualifications. 

D.  Appraiser  Qualifications 

The  reproposed  regulation  would 
impose  the  following  minimum 
qualification  requirements: 

(1)  All  appraisals  would  be  required 
to  be  performed  by  a  "qualified 
appraiser"  who  meets  the  independence 
requirements.  A  "qualified  appraiser"  is 
defined  as  one  who  is  competent, 
reputable,  impartial  and  has  sufficient 
training  and  experience  in  appraising 
property  of  the  type  that  is  the  subject  of 
the  appraisal  to  perform  a  competent 
appraisal. 

(2)  For  transactions  with  "transaction 
values"  of  $50,000  or  less,  there  would 
be  no  additional  requirements. 

(3)  For  transactions  with  "transaction 
values"  of  over  $50,000  and  up  to  and 
including  $250,000.  the  appraisal  would 
be  required  to  be  performed  by  a  State- 
certified  appraiser,  a  "designated 
appraiser"  or  a  State-licensed  appraiser. 

(4)  For  transactions  with  "transaction 
values"  of  over  $250,000  and  less  than 
$1,000,000.  the  appraisal  would  be 
required  to  be  performed  by  a 
designated  appraiser  or  a  State-certified 
appraiser, 

(5)  For  transactions  with  "transaction 
values"  of  $1,000,000  or  more,  the 
appraisal  would  be  required  to  be 
performed  by  a  State-certified  appraiser. 

(6)  Regardless  of  the  transaction 
value,  where  the  property  is  not  the 
primary  security  but  is  taken  as 
collateral  solely  out  of  an  abundance  of 
caution  and  the  terms  of  the  transaction 
as  a  consequence  have  not  been  made 
more  favorable  than  they  would  have 
been  in  the  absence  of  the  lien,  the 
appraiser  must  only  be  qualified  and 
meet  the  institution's  standards  and  the 
independence  requirement. 

(7)  For  subsequent  transactions 
resulting  from  a  maturing  extension  of 
credit,  regardless  of  transaction  value, 
the  appraiser  must  only  be  qualified  and 
meet  the  independence  requirement, 
provided:  (1)  The  borrower  has 
performed  satisfactorily:  (2)  no  new 
funds  are  advanced  except  as  originally 
agreed;  (3)  the  credit  standing  of  the 
borrower  has  not  deteriorated;  and  (4) 
there  has  been  no  material  deterioration 
in  market  conditions  of  the  physical 
aspects  of  the  property  that  would 
ttireaten  the  institution's  collateral 
position. 

These  requirements  are  summarized 
in  Table  1; 


Ta81£  1.— Appraiser  Qualifications 
AND  Independence 


OuaMications 

T'tnsaction  levels 

reguved 

All  appraisals- 
real. 

Qualified  

Yes. 

personal,  and 

intangible 

property 

Reat  property- 

Qualified  and 

Yes. 

Si. 000.000 

state-certrfied 

and  over 

Real  property- 

Qualified  and 

Yes 

over 

state-certified 

$250,000 

or 

and  less  tfian 

designated' 

$1  000.000 

Real  properly- 

Qualified  and 

Yes. 

over  $50,000 

state-certified 

to  $250,000 

designated.' 
or  state- 
licensed. 

Real  property— 
$50,000  and 

O'jaltfied 

Objectivity 

procedure 

less 

Abundance  o( 
caution. 

Objectivrty 

procedures 

Personal 
property  and 

Quairfied  

Objectivity 

procedures 

intangibles 

1  Minimum  OuaKtication  requirements  wouKJ  tjecome  eftec- 
live  January  i,  1992  .-  _      . 

:    Designated    appraiser"    satisfies    tne     State-C«rWiec 
reqyiremeni  only  until  Januarv  '    '994 

"Designated  appraiser"  would  be 
defined  as  a  qualified  appraiser  who  has 
successfully  completed  at  least  the 
minimum  educational  and  experience 
requirements  to  be  State  licensed  and.  in 
addition,  60  course  hours  of  agricultural 
real  estate  appraisal  training  in 
specified  subjects,  which  courses  must 
be  recognized  by  the  State-licensing 
authority  for  licensing  or  accreditation. 
A  "State-certified  appraiser"  would  be 
defined  as  an  individual  who  has  been 
certified  as  having  met  the  requirements 
for  certification  by  any  State  or  territory 
whose  certification  criteria  meet  or 
exceed  the  minimum  criteria  for 
certification  issued  by  the  Appraiser 
Qualification  Board  of  the  Appraisal 
Foundation.  A  "State-licensed 
appraiser"  would  be  defined  as  any 
individual  who  has  satisfied  the 
requirements  for  licensing  and  has  been 
licensed  as  a  real  estate  appraiser  by  a 
State  or  territory  in  which  the  licensing 
procedures  comply  with  the  licensing 
criteria  of  the  Appraisal  Subcommittee 
of  the  Federal  Financial  Institutions 
Examination  Council  (FFIEC).  For  loans, 
"transaction  value"  would  be  defined  as 
the  amount  of  the  loan  and/or  any 
unfunded  commitment;  for  leases,  sales, 
purchases,  and  investments  in  or 
exchanges  of  real  property,  "transaction 
value"  would  be  defined  as  the  market 
value  of  the  real  property.  Where  loans 
are  purchased  or  sold  in  a  group,  the 
transaction  would  be  the  individual 
credit  transaction  rather  than  the 
aggregate  value  of  the  sale  transaction. 


Exceptions  to  the  requirements  for 
State-licensed,  designated  or  State- 
certified  appraisers  for  transaction 
values  of  $50,000  or  less  are  proposed  in 
recognition  of  the  lower  degree  of  risk 
associated  with  smaller  loans  and  in 
response  to  the  concerns  over  cost  and 
availability  of  appraisers.  Such  an 
exception  is  consistent  with  the  position 
taken  in  recently  adopted  regulations  on 
appraisal  standards  by  the  Federal 
Reserve  Board,  the  Office  of  the 
Comptrollers  (OCCl.  and  the  Federal 
Deposit  Insurance  Corporation's  (FDIC) 
(55  FR  27762.  )uly  5,  1990;  55  FR  34684. 
August  24.  1990:  and  55  FR  33879.  August 
20. 1990  respectively)  However,  for 
transaction  values  of  $50,000  or  less, 
appraisers  must  be  "qualified 
appraisers  "  and  meet  the  institution's 
standards  for  appraiser  qualifications. 

Unlike  the  regulations  of  the  other 
Federal  bank  regulatorv'  agencies,  the 
FCA's  reproposed  regulation  would 
allow  appraisals  for  transaction  values 
of  over  550,000  and  up  to  and  including 
S250.000  to  be  performed  by  a 
designated  appraiser."  This  term  is  not 
used  in  the  regulations  of  other  agencies 
and  is  proposed  as  a  temporary 
relaxation  of  the  requirement  that 
appraisals  for  transactions  with  values 
of  over  $250,000  be  performed  by  a 
State-certified  appraiser,  in  recognition 
of  the  practical  difficulty  institutions 
may  have  in  securing  the  services  of 
State-certified  appraisers  during  the 
implementation  of  FIRREA  appraisal 
requirements  and  the  adoption  of  State- 
certification  programs.  The  "designated 
appraiser "  option  is  proposed  as  an 
interim  step  and  would  cease  to  be 
effective  January  1. 1994.  At  that  time  all 
real  estate  appraisals  of  $250,000  or 
more  would  be  required  to  be  performed 
by  a  State-certified  appraiser. 

It  is  anticipated  that  the  requirement 
that  all  appraisers  be  both  qualified  and 
licensed  or  certified  would  result  in 
certified  appraisers  and  licensed 
appraisers  that  are  competent  to 
perform  commercial  appraisals  and  also 
possess  sufficient  unique  agricultural 
appraisal  experience  as  necessary  to 
satisfy  an  institution's  requirements  for 
competent  appraisers  to  meet  the 
institutions  appraisal  needs. 

Although  these  requirements  may 
result  in  increased  costs  to  the 
institution,  the  FCA  believes  that  these 
costs  will  be  offset  by  savings  realized 
through  better  risk  identification  and 
control. 

D.  Valuation  Methods 

Existing  regulations  require  real  estate 
collateral  to  be  valued  on  the  basis  of 
appraised  value  and  personal  property 
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to  bs  valued  on  the  basis  of  "recovery 
value."  The  propoted  refutation  would 
have  required  both  rem\  and  personal 
property  to  be  valued  on  the  basis  of 
market  value.  The  reproposed  regulation 
would  also  require  real,  personal,  aad 
intangible  property  to  be  valued  on  the 
basis  of  market  value,  but  would  impose 
atandardft  and  use  defuiitions  more 
consistent  with  uniform  industry 
standards  and  terminology  than  existing 
regulation*  or  than  the  previously 
proposed  regulations. 

(\]  Real  Property 

For  appraisals  of  real  property,  the 
prevnousiy  proposed  amendments  would 
have  required  the  appraiser  to  consider 
the  cost,  income,  and  comparable  sales 
approaches  to  valuation  and  to  explain 
in  the  appraisal  why  any  of  the  three 
approaches  not  used  were  not 
completed.  The  reproposed  regulation 
would  require  the  appraiser  to  document 
two  approaches — the  Income 
capttaHzatfon  approach  and  either  the 
coet  approach  or  the  comparable  sales 
approach. 

Respondents  fo  the  previous  proposal 
objected  to  having  to  perform  more  than 
one  approach  because  of  the  increased 
cost  to  the  Institution.  Although  the  FCA 
recognizee  that  this  requirement  may 
result  in  some  additionsi  cost,  this  cost 
should  be  more  than  offset  by  the 
benefits  of  better  identification  of  risk 
and  control  of  potential  losses.  This 
requirement  is  contained  in  the 
standards  rf  USPAP,  which  will  become 
an  indostry  standard  as  a  result  of 
FIRREA. 

In  responding  to  the  previously 
propoaed  amendments,  tome 
asaciaationa  expressed  considerable 
support  for  the  benchmark  system  (a 
form  of  sales  comparisoa  approach 
where  the  coraparablc  is  a  single 
property  rather  than  several  properties 
aad  adiustments  are  made  for  the 
difference*  in  the  subject  property  from 
the  comparable,  or  benchmark)  based 
on  their  past  experience.  A  benchmark 
system  coiild  be  recognized  as  a  form  of 
the  comparable  sales  approach,  which  is 
one  of  the  three  permitted  approaches, 
provided  the  institution  maintains  a 
current  ntarket  evaluation  of  the 
benchmark  properties  suppteniented 
with  sales  data  developed  frtwn  ongoi.Tg 
sales  comparisons. 

( 2 )  Appraisal  of  Persona  f  Property  and 
Intarg:b/es 

Existing  regulations  require  the  use  of 
recovery  value  for  personal  property 
collateral.  Recovery  value  is  defined  as 
the  amount  the  lender  should  realize 
from  a  sale  of  the  property  on 
reasonable  terms  less  estimated 


mamtenaBce,  selling  costs,  artd  prior 
liens  and  encumbrances,  at  the  date  of 
inspection  or  appraisal.  While  the 
recovery  value  may  be  a  more  accurate 
reflection  of  what  will  actually  be 
realized  on  the  collateral,  the  FCA  has 
concluded  there  is  merit  in  making  the 
basis  for  valuation  consistent  for  real, 
personal,  and  intangible  property  and 
consistent  with  industry  standards. 
Therefore,  the  reproposed  regulation 
would  require  personal  property,  as  well 
as  intangibles,  to  be  valued  on  the  basis 
of  a  market  value.  Under  USPAP 
standards  the  "market  value"  of  certain 
types  of  personal  property,  involving 
transportation  costs  or  related  expenses 
nromally  associated  with  the  marketing 
of  such  products  includes  consideration 
for  such  factors  and  costs  as  part  of  the 
"market  value. '  While  the  reproposed 
regulations  would  discontinue  the  use  of 
recovery  value  as  the  required  basis  for 
valuing  personal  property,  the  FCA 
believes  that  institutions  still  need  to 
consider  what  can  actually  be  recovered 
(as  a  net  realizable  value)  in  making 
their  credit  decisions. 

The  term  personal  property  is 
intended  to  include  movable  chattels, 
except  that  collateral  clusely  aligned 
with,  an  integral  part  of.  and  normally 
sold  with  real  estate  (fixtures)  may  be 
included  in  the  value  of  the  real  estate. 
All  other  collateral  associated  with  real 
estate  but  designated  as  personal 
property  must  be  appraised  as  personal 
property.  Such  appraisals  must  describe 
the  property,  including  its  location,  and 
must  include  a  review  and  description  of 
the  legal  documents  supporting  the 
property  interests  and  marketability  of 
the  intangible  property. 

III.  Subpart  II — Purchase  and  Sale  of 
Interests  in  Loans 

Proposed  changes  to  Subpart  H — 
Participations  where  published  for 
comment  on  November  3, 1988.  largely 
to  reflect  structural  changes  made  by  the 
1987  Act.  Comments  were  received 
urging  additional  amendments  not 
proposed  for  comment.  As  a  result  of 
these  comments  and  the  need  to  address 
issues  related  to  the  authority  to 
purchase  and  sell  interests  in  loans  and 
the  authority  to  pool  and  securitize 
loans  under  title  VIH  of  the  1971  act.  the 
FCA  is  reproposing  amendments  to 
subpart  H  that  would  result  in  a  more 
extensive  revision  than  previously 
proposed.  The  reproposed  revision 
would  address,  in  addition  to  loan 
participations,  the  purchase  and  sale  of 
interests  in  loans  other  than 
participation  interests  and  issues  related 
to  subordinated  participation  interests 
and  cash  reserves  required  under  title 
VIII  of  the  1971  Act  when  loans  are  sold 


into  the  Farmer  Mtc  proyam.  These 
reproposed  regulations  take  into 
consideration  comments  on  the 
previously  proposed  regulations  by  the 
former  Farm  Credit  Corporation  of 
America  (FCCA)  as  well  as  two  Farm 
Credit  Banks,  a  bank  for  cooperatives 
and  an  individual. 

The  reproposed  regulations  address 
sales  and  pnrchases  of  mterests  in  loans 
generally  and  treat  loan  participations 
as  a  subcategory  of  interests  in  loans.  It 
is  necessary  to  make  a  distinction 
becanse  the  authority  to  sell  and 
porchase  interests  in  loans  is  granted 
separately  from  the  authority  to  enter 
into  loan  participations  and  is  more 
restricted.  The  authority  to  purchase 
and  sell  interests  in  loans  is  also  granted 
separately  and  predates  thp  authority  to 
pool  and  securitize  loans  and  sell  loans 
to  a  pooler  certified  by  Farmer  Mac, 
which  was  granted  by  the  1987  Act. 

A.  Authorities 

While  the  19'71  Act  aothorizes  all 
direct  lender  PCS  institutions  to  sell 
loan  participations  to,  and  purchase 
loan  participebons  from  lending 
instltatioos  that  are  not  FCS  institutions, 
it  only  anthonzes  PCB«  and  direct 
lender  associations  to  purchase  interests 
in  loans  other  than  participation 
interests  froin  insbtutions  that  are  not 
FY^S  institutions  and  only  for  the 
purpose  of  conducting  a  pooling 
operation  under  title  VIII  of  the  1971 
Act.  BCs  are  not  authorized  to  purchase 
or  sell  interests  in  loans  other  than 
participation  interests  from  non-FCS 
institutions.  While  the  1971  Act 
authorizes  all  FCS  direct  lenders  except 
BCs  to  sell  loans  to  poolers  certified  by 
Farmer  Mac  that  are  not  FCS 
institutions,  only  the  FCB  has  statutory 
authority  to  sell  interests  in  loans  to 
lending  institutions  that  are  neither  FCS 
institutions  nor  poolers  certified  by 
Farmer  Mac.  The  statutory  authority  of 
production  credit  associations  to 
purchase  and  sell  interests  in  loans 
other  than  participation  interests  is 
restricted  to  engaging  in  such 
transactions  with  banks  of  the  FCS 
when  authorized  by  their  respective 
funding  banks.  However,  the  1971  Act 
directs  the  FCA  to  reconcile  authorities 
between  the  FCB  and  transferee 
associations  (namely  Federal  land  credit 
associations  (FLCAs)  and  agricultural 
credit  associations  (ACAs)). 

The  reproposed  regulation  would 
amend  part  614,  subpart  A  of  existing 
regulations  to  set  forth  the  authorities  of 
FCS  institutions  to  sell  and  purchase 
interests  in  loans  other  than 
participation  interests  and  would 
reconcile  authorities  between  the  FCB 


and  an  association  to  which  it  transfers 
direct  long-term  lending  authority  tmder 
S  7.6  of  the  1971  Act.  The  FCA  proposes 
to  reconcile  these  authorities  in  the 
following  manner 

TraiMferee  FLCAs  and  ACAs  would 
receive  loan-related  authorities  such  as 
participation  authority  and  authority  to 
sell  interests  in  long-term  real  estate 
loans  to  lending  institutions  other  than 
FCS  institutions  and  Farmer  Mac 
poolers.  However,  a  transfer  of  loan- 
related  authorities  would  be  not  deemed 
to  deplete  the  FCBs  loan-related 
authorities.  Even  where  FCBs  have 
transferred  all  direct  lending  authority 
to  associations,  the  FCB  continues  to 
have  residual  authority  to  make  loans  in 
areas  where  there  is  no  active 
association  and  needs  to  retain  its  loan- 
related  authorities.  Furthermore,  it  is 
necessary  to  reconcile  the  participation 
authorities  in  this  way  to  give  full  effect 
to  the  purpose  for  which  the  powers 
were  granted,  to  allow  broad 
participation  among  PCS  institutions 
and  non-FCS  lenders  so  that  the  credit 
needs  of  farmers  might  be  adequately 
met.  Also,  allowing  associations 
receiving  long-term  lending  authority  to 
exercise  the  same  loan-related 
authorities  the  FCB  has  with  respect  to 
the  loans  it  is  authorized  to  make  is 
needed  to  accomplish  a  full  and 
complete  transfer  of  lending  authority. 
Under  the  proposed  reconciliation  the 
authority  received  by  the  transferee 
association  to  sell  interests  in  loans 
other  than  participation  interests  to 
institutions  other  than  FCS  institutions 
and  Farmer  Mac  poolers  would  relate 
only  to  long-term  real  estate  loans  and 
could  not  be  used  to  sell  interests  in 
short-term  loans. 

B.  Definitions 

The  reproposed  regulation  would 
amend  the  definition  of  "loan 
participation"  in  part  619  of  the  existing 
regulations  to  distinguish  it  from  other 
interests  in  loans  that  may  be  bought  or 
sold.  The  reproposed  definition  would 
clarify  that  a  loan  participation  is  a 
fractional  undivided  interest,  which 
necessarily  must  be  less  than  100 
percent,  in  the  principal  amount  of  the 
loan.  "Interests  in  loans"  would  be 
defined  more  broadly  as  ownership 
interests  in  the  principal  amount, 
interest  payments,  or  any  other  aspect 
of  a  loan  transaction,  including  servicing 
rights.  The  reproposed  regulation  would 
permit  transactions  in  which  interest 
and  other  revenues  are  shared 
differently  from  the  principal  amount  to 
qualify  as  a  participation  interest,  as 
long  as  the  interest  in  the  principal  is  an 
undivided  interest.  However,  in  order  to 
qualify  for  exclusion  from  lending  hmits 


and  capital  requiren^ents,  sales  of 
interests  in  loaiu,  including 
participation  interests,  would  be 
required  to  be  structiued  within  more 
narrow  parameters,  as  discussed  more 
fully  below  under  "D.  Exclusion  from 
lending  limits  and  cxipital 
requirements." Loan  participations,  as  a 
subcategory  of  interests  in  loans,  would 
be  subject  to  the  provisions  in 
reproposed  i  614.4325  relating  to  sales 
and  purchases  of  interests  in  loaru 
generally  and  the  more  specific 
requirements  of  reproposed  {  614.4330. 

The  reproposed  regulations  would 
define  the  term  "loan"  broadly  for  the 
purposes  of  subpart  H,  to  include  all 
direct  or  indirect  extensions  of  credit 
and  similar  financial  assistance,  such  as 
leases  and  off-balance  sheet  items  such 
as  guarantees  and  standby  letters  of 
credit.  The  definition  would  include 
subordinated  participation  interests  and 
interests  in  pools  of  subordinated 
interests,  as  well  as  any  contributions  to 
a  cash  reserve  made  for  the  purpose  of 
satisfying  the  requirements  of  title  VIII 
of  the  1971  Act  when  a  loan  is  sold  to  a 
Farmer  Mac-certified  pooler. 

The  reproposed  regulation  also 
includes  a  definition  for  the  term 
"subordinated  participation  interest,"  as 
that  term  is  used  in  title  VIIl  of  the  1971 
Act.  The  subordinated  participation 
interest  is  not  a  participation  interest  as 
defined  in  the  reproposed  regulation, 
inasmuch  as  it  bears  the  first  risk  of  loss 
and  is  hence  not  an  undivided  interest  in 
the  principal.  Consequently,  it  would  not 
be  subject  to  the  requirements  of 
S  614.4330  of  the  reproposed  regulation, 
but,  like  other  interests  in  loans,  would 
be  subject  to  the  requirements  of 
5  614.4325.  The  term  "subordinated 
participation  interest"  would  include  an 
interest  in  a  pool  of  subordinated 
interests  that  includes  the  subordinated 
portion  of  a  loan  the  institution  has  sold 
to  a  Farmer  Mac-certified  pooler  or  into 
other  similarly  structured  programs.  The 
effect  of  this  inclusion  is  to  authorize 
FCs  institutions  to  purchase  such 
interests  and  to  require  them  to  be 
characterized  as  loans  rather  than 
investments.  The  authority  to  purchase 
such  interests  is  limited,  however,  to 
those  necessary  to  permit  the  institution 
to  pool  and  securitize  loans  through  the 
Farmer  Mac  program. 

Additionally,  the  reproposed 
regulations  would  defme  "sales  with 
recourse,"  for  the  purpose  of 
determining  when  interests  in  loans  sold 
may  be  excluded  for  lending  limit  and 
capital  purposes.  This  definition  does 
not  control  the  accoimting  issue  of 
whether  a  transaction  must  be  recorded 
as  a  sale  or  a  financing.  For  all  other 


regulatory  purposes,  however, 
"recourse"  would  be  defined  to  iiwJude 
the  retentitm  of  any  risk  of  loss  on  any 
portion  of  the  loans  sold  or  an  obligation 
to  make  principal  or  interest  payments 
to  any  party  as  a  result  of  the  borrower's 
default,  a  change  in  market  value,  any 
contractual  arrangement  that  by  its 
terms  could  continue  after  final 
payment,  default  or  other  termination  of 
the  loan  contract,  or  any  other  cause 
(except  breach  of  usual  and  customary 
representations  and  warranties 
designed  to  prevent  misrepresentation 
and  fraud). 

C.  Independent  Credit  Judgment 

Both  existing  regulations  and 
previously  proposed  regulations  require 
an  Independent  credit  judgment  on  each 
purchased  interest  by  the  purchasmg 
institution.  Among  the  comments  on  the 
previously  proposed  amendments  to  the 
regulation  were  assertions  by  certain 
respondents  that  such  a  requirement  is 
unnecessary.  The  FCCA  contended  that 
FCS  institutions  should  be  permitted  to 
purchase  an  interest  in  a  pool  of  loans, 
for  which  the  only  loan  analysis  is 
performed  by  the  institution  originating 
the  loans  in  the  pool. 

Like  existing  and  previously  proposed 
regulations,  the  reproposed  regulation 
reflects  the  judgment  of  the  FCA  that  the 
purchase  of  participations  or  other 
interests  in  loans  without  adequate 
independent  analysis  to  make  an 
independent  objective,  and  informed 
decision  by  the  purchasing  institution  on 
the  borrower's  creditworthiness  and  the 
quality  of  the  asset  is  an  unsafe  and 
unsound  practice.  In  addition  to  the 
credit  risk  assumed  in  the  purchase  of 
an  interest  in  a  loan,  an  institution  that 
pnrchases  an  interest  in  a  loan  without 
also  purchasing  the  servicing  rights 
incurs  considerable  risk  in  the  necessary 
reliance  on  the  lead  lender  to  discharge 
its  responsibilities  under  the  agreement, 
particularly  servicing.  The  purchasing 
institution  is  required  to  have  sufficient 
capital  to  absorb  these  risks,  which 
capital  is  exposed  to  any  risk  associated 
with  the  purchased  interest.  Fraudulent 
activity,  ineffective  servicing,  or  the 
insolvency  of  the  lead  lender  can  result 
in  loss  to  the  participant  adversely 
affecting  its  capital  position.  Because  of 
this  exposure,  the  reproposed  regulation 
would  require  that  the  analysis  consider 
[he  financial  stability  and  the  servicing 
capacity  of  the  lead  lender 

Therefore,  the  reproposed  regulation 
would  require  that  the  participating 
institution  perform  an  independent 
credit  analysis  and  judgment  with 
respect  to  each  interest  purchased,  to 
provide  reasonable  assurance  that 
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assets  are  purchased  and  recorded  at 
their  proper  value  and  that  imprudent 
risks  are  not  accepted.  The  reproposed 
regulation  would  also  make  explicit  the 
implicit  requirements  of  existing 
regulations  that  the  credit  judgment  and 
analysis  be  independent  of  the 
originating  or  lead  lender  and  any 
intermediary  seller  or  broker  and  that 
the  analysis  and  judgment  be  performed 
by  employees  of  the  participating 
institution,  who  are  accountable  to  the 
participating  institution's  board  of 
directors.  In  addition,  the  reproposed 
regulation  would  prohibit  an  employee 
from  participating  in  the  decision  to 
purchase  a  loan  for  which  the  employee 
had  performed  the  appraisal. 

The  reproposed  regulation  would 
require  the  independent  credit  judgment 
to  be  made  prior  to  the  purchase  of  the 
interest  and  prior  to  each  servicing 
action  that  changes  the  terms  of  the 
original  agreement  with  the  borrower  or 
the  terms  of  the  contract  under  which 
the  asset  was  purchased.  The 
reproposed  regulation  would  require 
that  the  independent  credit  judgment  be 
supported  by  a  similarly  independent 
credit  analysis  that  considers  such 
credit  and  other  borrower  information 
as  would  be  required  by  a  prudent 
lender  and  evaluates  the  capacity  and 
financial  condition  of  the  servicing 
institution. 

The  requirement  for  an  independent 
analysis  does  not  mean  that  the 
participating  institution  could  not 
consider  the  analysis  performed  by  the 
originating  or  lead  lender  or  that  it  must 
gather  information  independently,  if  the 
information  provided  by  the  originating 
or  sellmg  institution  meets  the  prudent 
tender  standard.  Nor  is  it  necessary  for 
the  analysis  to  be  lengthy  or  even  totally 
separate  in  its  documentation.  However, 
the  purchasing  institution's  records  must 
document  that  an  objective, 
independent,  and  thorough  analysis  was 
done  prior  to  the  making  of  a  loan 
decision,  and  the  credit  judgment  must 
be  more  than  a  mere  rubber  stamp  of  the 
analysis  and  judgment  of  the  originating 
or  selling  institution.  The  reproposed 
regulation  contemplates  that  FCS 
institutions  would  ensure  through  their 
participation  agreements  that  the 
originating  or  selling  institution  is 
obligated  to  provide  them,  in  a  timely 
manner  and  on  a  continuing  basis,  all 
financial  and  other  information  critical 
to  assessing  and  monitoring  risk  in  the 
purchased  asset. 

Although  the  reproposed  regulation 
would  permit  the  board  to  delegate  to 
institution  employees  the  functional 
responsibilities  necessary  to  discharge 
its  fiduciary  responsibility,  the  fiduciary 


responsibility  itself  cannot  be  delegated, 
and  the  board  must  exercise  appropriate 
oversight  of  the  performance  of 
delegated  responsibilities  Also,  while 
the  practice  of  employing  an  agent  to 
perform  certain  administrative  and 
operational  functions  involved  in  the 
credit  analysis  would  continue  to  be 
permissible  under  the  reproposed 
regulations,  such  relationships  must  be 
structured  to  preserve  the  institution's 
responsibility  to  conduct  an 
independent  analysis  and  to  reach  an 
independent,  objective  credit  decision. 
Where  a  funding  bank  is  the  agent,  this 
would  require  that  the  association  have 
the  ability  to  disagree  with  the  bank's 
analysis  and  cancel  that  contract 
without  fear  of  repercussion. 

The  FCA  believes  that  these 
requirements  are  necessary  to  the 
effective  discharge  of  the  board's 
fiduciary  responsibility  to  the 
institution's  stockholders  to  ensure  that 
adequate  internal  controls  are  in  place 
to  safeguard  its  assets.  Although  a 
properly  written  participation  agreement 
can  result  in  the  imposition  on  the  lead 
lender  of  fiduciary  duties  owed  to  the 
participant,  judicial  interpretations  have 
not  been  sufficiently  consistent  to  allay 
safety  and  soundness  concerns.  In  any 
case,  even  if  such  duties  are  found  to 
exist,  when  the  lead  lender  is  bankrupt, 
there  may  be  insufficient  assets  to 
satisfy  any  judgments  the  participant 
may  be  successful  in  obtaining  for 
breach  of  such  duties.  Therefore,  even  if 
the  lead  lender  owes  a  fiduciary  duty  of 
the  participants,  the  FCA  believes  that 
there  should  be  an  independent 
judgment  made  by  persons  who  are 
accountable  to  the  institution's 
shareholders. 

D.  Exclusion  From  Lending  Limits  and 
Capital  Requirements 

The  reproposed  regulation  would 
require  that  interests  in  loans  sold  have 
the  following  three  characteristics  in 
order  to  be  excluded  from  the 
institution's  assets  for  the  purpose  of 
determining  whether  lending  limits  have 
been  exceeded  and  capital  requirements 
have  been  met:  (1)  If  less  than  a  100 
percent  interest  in  principal  is  sold,  the 
interest  must  be  an  undivided  interest  in 
the  principal  amount  of  the  loan;  (2)  risk, 
including  collection  costs  and  collateral 
proceeds,  must  be  shared  on  a  pro  rata 
basis  (as  defined):  and  (3)  the  sale  must 
be  without  recourse. 

(1)  Undivided  interest 

Neither  existing  nor  previously 
proposed  regulations,  both  of  which  only 
address  loan  participations,  permit  an 
institution  to  purchase  or  sell  a  divided 
interest  in  a  loan.  A  loan  participation  is 


by  definition  an  undivided  interest  in  a 
loan  (See  12  CFR  619.9195).  However, 
existing  regulations  permit  collateral  to 
be  shared  on  a  divided  basis  with  FCA 
approval.  That  is,  instead  of  the 
participant  owning  a  fractional  interest 
in  all  of  the  collateral  upon  foreclosure, 
which  is  the  normal  consequence  of 
owning  an  undivided  interest  in  the 
loan,  the  agreement  may  provide  for  the 
division  of  collateral,  so  that  the  lead 
lender  might  have  a  100  percent 
ownership  interest  in  a  particular  part  of 
the  collateral  and  the  participating 
institution  a  100  percent  ownership 
interest  in  another  part  of  the  collateral. 

Although  the  reproposed  regulation 
would  continue  to  define  "loan 
participation"  as  a  fractional  undivided 
interest  in  a  loan,  the  reproposed 
regulation  would  allow  institutions  to 
purchase  interests  in  loans  other  than 
participation  interests  that  are  divided 
interests  (except  BCs.  which  have  only 
participation  authority)  without  FCA 
approval,  provided  the  requirement  for 
an  independent  credit  judgment  is  met. 
The  reproposed  regulation  would  also 
permit  institutions  to  divide  collateral 
without  FCA  approval.  However,  such 
interests  would  not  be  excluded  from 
the  selling  institution's  lending  limits  or 
capital  computations.  Similarly,  under 
the  reproposed  regulation,  all  FCS 
institutions  (including  BCs)  could 
purchase  a  participation  interest  (i.e..  an 
undivided  interest  in  the  principal 
amount  of  the  loan)  but  agree  to  take  a 
divided  interest  in  the  collateral. 
However,  in  order  to  exclude  such 
participations  sold  from  lending  limits 
and  capital  computations,  it  would  be 
necessary  under  the  reproposed 
regulation  for  the  selling  institution  to 
have  disposed  of  all  risk  associated  with 
the  portion  sold.  Therefore,  the 
reproposed  regulation  would  not  allow 
sales  in  which  the  interest  in  the 
principal  or  the  collateral  is  divided 
interest,  to  be  excluded  from  the  lending 
limits  and  capital  requirements. 
Requiring  an  undivided  interest  in  the 
loan  and  the  collateral  ensures  that  the 
portion  of  the  loan  that  is  retained  does 
not  retain  a  disproportionate  share  of 
the  risk. 

The  reproposed  regulations  do  not 
address  loan  syndications,  whereby  a 
borrower  has  a  direct  contractual 
relationship  with  more  than  one  lender 
but  the  loan  negotiations  with  the 
borrower  are  coordinated  under  the 
auspices  of  a  lead  bank(s].  Such  loans 
can  be  made  through  the  exercise  of  the 
institution's  direct  lending  authority 
provided  the  institution's  underwriting 
standards  and  other  statutory  and 
regulatory  requirements,  including 


eligibility  requirements,  are  met.  Loans 
provided  under  this  type  of  arrangement 
would  not  be  subject  to  the 
requirements  of  the  reproposed 
regulations  unless  they  constitute  the 
purchase  of  a  divided  interest  in  a  loan. 
However,  since  such  loans  are  an 
exercise  of  the  institution's  direct 
lending  authority,  an  independent  credit 
judgment  is  required  just  as  it  is  for 
otlwr  direct  loans. 

(2)  Pro  Rata  Risk  Sharing 

The  second  requirement  for  exclusion 
from  lending  limits  and  capital 
computations  under  the  refMoposed 
regulations  is  that  risk  of  loss,  including 
collection  expenses  and  collateral 
proceeds,  be  shared  on  a  pro  rata  basis 
according  to  the  percentage  of  the 
principal  owned  by  the  parties.  Existing 
regulations  permit  risk  to  be  shared  on  a 
basis  other  than  pro  rata  only  where 
approved  by  the  FCA.  The  proposed 
regulation  would  have  deleted  this 
exception  to  the  pro  rata  risk  sharing 
requirement.  The  reproposed  regulation 
would  allow  institutions  to  share  risk  on 
a  basis  other  than  pro  rata  without  FCA 
approval  but  would  require  pro  rata  risk 
sharing  for  exclusion  of  the  portion  of 
the  loan  sold  from  lending  limits  and 
capital  computations. 

Like  the  proposed  regulation,  the 
reproposed  regulation  would  allow 
agreements  providing  for  other  than  pro 
rata  sharing  of  payments  prior  to  the 
time  of  default  or  comparable  event  to 
qualify  as  pro  rata  risk  sharing 
agreements,  provided  the  agreement 
requires  repayments  and  collections  to 
be  shared  pro  rata  at  the  time  of  default 
by  the  borrower  under  the  loan 
agreement  or  other  comparable  event,  as 
defined  in  the  participation  agreement. 
This  position,  which  allows  a  last-in- 
first-out  distribution  of  payments  and 
advances  prior  to  default,  closely 
parallels  that  reflected  in  regulations  of 
the  OCC,  12  CFR  32.107,  and  will  make  it 
easier  for  FCS  institutions  to  participate 
with  national  banks  and  other 
commercial  banks.  However,  the  FCA 
would  require  that  this  arrangement  be 
clearly  specified  in  the  agreement. 

In  order  to  protect  its  interests,  the 
participant  should  seek  to  ensure  that 
default  or  the  comparable  event  is 
defined  in  the  agreement  in  such  a 
manner  that  the  pro  rata  requirement 
attaches  when  credit  risk  in  the  loan  has 
become  evident  and  events  have 
transpired  that  indicate  that  some 
potential  for  loss  exists.  Should  the 
reproposed  regulation  be  adopted, 
institutions  that  are  party  to 
participation  agreements  should  have 
information  systems  In  place  to  identify 
any  interests  In  loans  sold  subject  to 


agreements  that  share  risk  on  any  basis 
other  than  a  pro  rata,  as  deHned  in 
S  614.4325(gK3)'  including  their  amount 
and  the  nature  of  the  conditions  that 
would  move  them  to  a  pro  rata  basis. 

(3)  Recourse 

The  third  requirement  for  exclusion 
from  the  lending  Hmits  and  capital 
computations  under  the  reproposed 
regulation  is  that  the  interest  be  sold 
without  recourse.  Recourse  is  defined  as 
the  retention  of  some  risk  of  loss  from  a 
transferred  asset  for  any  cause  except 
breach  of  usual  and  customary 
warranties  or  representations  designed 
to  protect  the  purchaser  against  fraua  or 
misrepresentation,  or  any  obligation  to 
make  payments  of  principal  or  interest 
to  any  party  resulting  from:  (a)  Default 
by  the  borrower  (b)  changes  in  the 
market  value  of  the  asset;  (c)  any 
contractual  relationship  between  the 
seller  and  purchaser  incident  to  the 
transfer  that,  by  its  terms,  continue  even 
after  final  payment,  default,  or  other 
termination  of  the  assets  transferred;  or 
(d)  any  other  cause. 

Interests  in  loans  sold  subject  to 
agreements  that  share  risk  on  other  than 
a  pro  rata  basis,  as  defined  in 
§  014.4325(g)(3).  would  be  considered  to 
be  loans  sold  with  recourse  and  would 
not  be  afforded  favorable  capital  and 
lending  limit  treatment.  For  this  reason, 
retained  subordinated  participation 
interests  and  loans  for  which  a 
contribution  to  a  cash  reserve  is  made  in 
order  to  satisfy  the  requirements  of  title 
VIII  of  the  1971  Act  for  a  loan  sold  into 
the  Farmer  Mac  program  would  not  be 
excluded  from  lending  limits  and  capital 
computations. 

An  interest  in  a  pool  of  subordinated 
participation  interests  would  not  be 
excluded  from  capital  computations,  but 
would  be  excluded  from  lending  limit 
computations,  provided  the  institution 
shares  risk  in  the  pool  on  a  pro  rata 
basis  with  all  other  holders  of  interests 
in  the  pool.  Interests  in  pools  of 
subordinated  interests  are  excluded 
from  lending  limit  computations  because 
the  risk  of  lending  to  a  single  borrower 
that  is  present  when  the  subordinated 
interest  is  retained  is  exchanged  for  a 
more  diversified  risk.  They  are  not 
excluded  from  capital  computations 
because  the  credit  risk,  although 
diversified,  is  still  present  and  the 
interest  is  still  in  a  first  loss  position. 
Although  the  institution  may  be  less 
likely  to  lose  the  entire  amount  of  the 
interest  than  if  it  had  retained  the 
subordinated  interest  in  the  loan  it 
originated,  it  is  more  likely  to  sustain 
some  loss  oo  the  interest  and  has 
increased  the  risk  that  loss  will  occur 
because  of  the  negligent  underwriting  or 


servicing  of  other  parties  over  which  it 
has  no  control 

E.  Removal  of  FCA  Prior  Approvals 

The  proposed  regulations  woald  have 
deleted  requirements  of  existing 
regulations  for  FCA  prior  approval  for 
district  policies  governing  the  making  of 
participation  loans  within  a  district,  the 
sharing  of  risk  on  other  than  a  pro  rata 
basis,  the  making  of  any  loans  subject  to 
prior  approval,  the  use  if  differential 
rates  by  originating  institutions,  and  the 
requirement  for  FCA  prior  approval  of 
participation  agreements  between 
regional  banks  for  cooperatives  and  the 
Central  Bank  for  Cooperatives  (a 
constituent  entity  of  the  National  Bank 
for  Cooperatives).  The  reproposed 
regulations  would  also  delete  these  prior 
approval  requirements 

F.  Purchase  of  Participation  Interests 
From  Non-Farm  Credit  System  Lenders 

The  reproposed  regulations  would 
ease  the  restrictions  under  which  FCBs, 
agricultural  credit  banks  (ACBs),  PCAs, 
FLCAs.  and  ACA*  may  purchase 
participation  interests  from  lenders  that 
are  not  FCS  institutions.  For  all  banks 
and  associations  except  BCs,  existing 
regulatioru  restrict  participations 
purchased  from  institutions  that  are  not 
FCS  institutions  to  those  in  which  the 
selling  institution  reteins  50  percent  of 
the  loan  or  retains  10  percent  and  does 
not  materially  reduce  its  ratio  of 
agricultural  loans  to  total  loans  from  the 
ratio  maintained  dunng  the  preceding  3 
years,  or  retams  the  maximum  amount 
permitted  by  its  regulatory  authority. 
The  restriction  was  imposed  when  the 
authority  to  participate  with  non-FCS 
lenders  was  first  granted,  to  ensure  that 
FCS  institutions  did  not  become  merely 
warehouses  of  participation  interests 
and  neglect  their  statutory  mission. 

The  PCA  has  received  comments  from 
FCS  institutions  suggesting  that  this 
restriction  is  a  serious  obstacle  to 
participation  with  comnfercial  banks 
Commenters  have  also  noted  that  these 
conditions  are  difficult  to  enforce  and 
that  the  participant  often  has  difficulty 
determining  whether  the  originating 
lender  is  in  compliance  with  these 
conditions. 

The  FCA  continues  to  beheve  that 
some  limitation  in  this  area  is  needed, 
but  for  a  purpose  related  to  safety  and 
soundness.  Such  a  requirement  if  tied  to 
servicing  rights,  can  help  to  contain  the 
risk  attendant  to  relying  on  another 
institution  to  service  the  loan.  The  FCA 
believes  that  if  the  servicing  institution 
has  a  vested  interest  in  the  loaa 
servicing  is  likely  to  be  more  prompt  and 
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effective.  However,  the  FCA  believes 
that  a  50  percent  retention  requirement 
is  not  needed  to  achieve  the  safety  and 
soundness  purpose  and  believes  that  the 
warehousing  concern  can  be  addressed 
by  requiring  the  Institution  itself  to  set 
appropriate  limiti  on  purchased 
participations  in  its  board  policies. 

Therefore,  the  reproposed  regulation 
would  lower  the  retention  amount  to  10 
percent  and  extend  the  requirement  to 
BCs.  but  would  require  that  the  retained 
interest  be  tied  to  the  servicing  rights. 
That  is.  the  reproposed  regulations 
would  limit  the  purchase  of  participation 
interests  from  non-FCS  lenders  to  those 
in  which  at  least  a  10  percent 
participation  interest  in  the  principal 
amount  of  the  loan  is  retained  by  the 
institution  servicing  the  loan,  which 
interest  could  not  be  assignable 
separately  ht>m  the  servicing  rights. 
Such  a  requirement  is  necessary  to 
ensure  that  the  purpose  of  the 
requirement  could  not  be  defeated  by 
the  sale  of  the  servicing  rights.  In  cases 
where  the  servicing  lender  has  a  lending 
limit  of  less  than  10  percent,  the 
reproposed  regulation  would  require 
only  that  the  servicing  lender  retain  the 
amount  permitted  by  its  lending  limit. 
The  requirement  would  apply  across  the 
board  without  considering  whether  the 
lender  is  decreasing  its  ratio  of 
agricultural  loans  to  other  loans,  as 
existing  regulations  do.  but  would  not 
apply  at  all  if  the  PCS  institution 
acquires  the  servicing  rights  with  the 
interest  This  requirement  would  also 
not  apply  to  participations  between  PCS 
institutions  because  the  loan  servicing 
by  PCS  institutions  is  subject  to  FCA 
regulatory  oversight. 

To  ensure  that  these  requirements  can 
be  enforced,  the  PCS  institution  would 
need  to  ensure  that  appropriate 
provisions  are  included  in  the 
participation  agreement  restricting  the 
assignability  of  the  retained  amount 
separately  from  the  servicing  rights. 
Failure  to  do  so  would  be  deemed  by  the 
FCA  to  be  a  violation  of  the  requirement 
of  the  proposed  regulation  for  the 
institution  to  include  in  the  agreement 
any  provisions  necessary  to  protect  its 
interests. 

G.  Institution  Policies 

The  reproposed  regulations  would 
make  some  adjustments  in  the 
requirements  for  policies  in  existing  and 
previously  proposed  regulations.  The 
proposed  regulations  would  have 
substituted  a  requirement  for  individual 
institution  participation  policies  for  the 
requirement  of  existing  regulations  that 
institutions  comply  with  district  and 
bank  policies.  As  noted  above,  the 
proposed  regulation  would  also  have 


deleted  the  requirement  for  FCA  prior 
approval.  The  reproposed  regulations 
would  make  a  similar  substitution, 
delete  the  prior  approval  requirement, 
and  require  the  policy  to  address  all 
interests  in  loans,  including  loan 
participations. 

In  addition  to  matters  required  to  be 
addressed  in  the  policy  by  existing 
regulations,  the  reproposed  regulation 
would  incorporate  certain  factors 
formerly  considered  by  the  FCA  in  its 
evaluation  of  district  policies  prior  to 
giving  its  approval.  Also,  certain 
additions  to  the  policy  would  be 
required  by  the  reproposed  regulation  to 
ensure  that  the  authority  to  purchase 
and  sell  interests  in  loans  are  prudently 
exercised.  Both  existing  and  previously 
proposed  regulations  require  district 
policies  to  contain  a  limit  on  the 
aggregate  amount  of  loan  participations 
that  an  institution  could  purchase. 
Under  existing  regulations  these  limits 
are  subject  to  the  FCA  prior  approval  of 
participation  policies.  The  reproposed 
regulation  would  remove  the  existing 
FCA  prior  approval  for  loan 
participation  policies  and  would  provide 
more  flexibility  to  institutions  in 
establishing  institution  limits  for  loan 
participations  purchased.  However,  the 
reproposed  regulations  would  require 
that  institution  policies  specify  limits  on 
the  aggregate  amount  of  interests  in 
loans  that  may  be  purchased,  including 
participation  interests,  sufficient  to 
ensure  that  the  primary  mission  of  the 
institution  to  provide  credit  directly  to 
agriculture  is  not  compromised.  In 
addition,  the  reproposed  regulation 
would  require  each  institution  to  set 
limits  on  the  aggregate  amount  of 
purchased  interests  in  loans,  including 
participation  interests,  that  it  does  not 
service,  so  that  the  risks  from  the  lead 
lender's  fraud,  insolvency  or  ineffective 
servicing  is  sufficiently  diversified. 

The  board  of  each  institution  should 
ensure  that  risks  inherent  in  purchasing 
or  selling  interests  in  loans  are 
considered  in  the  policy  limits  it 
establishes,  and  should  monitor  these 
exposures  periodically  to  ensure  such 
exposures  are  appropriate  in  view  of 
potential  risks.  The  reproposed 
regulation  would  require  each  PCS  bank 
and  association  board  of  directors  to 
ensure  the  institution  stays  within  the 
limits  established  in  its  poHcy. 

The  reproposed  regulations 
incorporate  a  requirement  that 
participation  policies  address  the  need 
to  obtain  financial  and  other  borrower 
information  on  a  timely  and  ongoing 
basis.  Adequate  and  timely  information 
is  essential  in  order  to  make  a  sound 
credit  judgment  in  the  purchase  of  a 


loan,  as  well  as  to  monitor  any  change 
in  risks  in  that  loan,  and  boards  should 
ensure  that  policies  require  information 
sufficient  to  accomplish  these 
objectives. 

Other  subjects  not  included  in  existing 
regulations  that  the  reproposed 
regulations  would  require  are:  (1)  Types 
of  interests  in  loans  which  may  be 
purchased  or  sold;  (2)  types  of  loans  in 
which  an  institution  may  purchase  or 
sell  interests;  (3)  the  types  of  institutions 
with  which  an  institution  may  agree  to 
purchase  or  sell  interests  in  loans;  and 
(4)  underwriting  standards. 

H.  Purchase  and  Sale  Agreements 

Existing  and  proposed  regulations  set 
forth  certain  requirements  that  must  be 
met  in  any  loan  participation  agreement 
executed  by  a  PCS  institution.  The 
reproposed  regulations  set  forth  general 
requirements  for  agreements  under 
which  interests  in  loans  are  sold  or 
purchased  as  well  as  more  specific 
additional  requirements  for  agreements 
governing  the  sale  or  purchase  of  loan 
participations. 

Section  614.4325  of  the  reproposed 
regulations  sets  forth  requirements  for 
agreements  governing  the  purchase  or 
sale  of  any  interest  in  a  loan,  including 
participation  interests.  These 
requirements  include:  (1)  Identification 
of  the  loan  or  loans  covered  by  the 
contract;  (2]  description  of  the  nature  of 
the  interest  in  loans  being  purchased  or 
sold;  (3)  provisions  requiring  the  transfer 
of  credit  and  other  borrower  information 
on  a  timely  and  continuous  basis;  (4)  the 
terms  and  conditions  of  the  sale  and 
rights  and  obligations  of  the  parties;  (5) 
provisions  for  sharing,  dividing,  or 
assigning  of  collateral:  and  (6)  any  other 
terms  needed  for  the  appropriate 
administration  of  the  loan  or  the 
protection  of  the  interests  of  the  FCS 
institution. 

The  reproposed  regulation  would 

require  loan  participation  agreements  to 

meet  additional  requirements,  which 

reflect  some  slight  adjustments  to  the 

requirements  contained  in  both  existing 

and  proposed  regulations  governing  loan 

participations.  For  example,  the 

reproposed  regulations  would  require 

that  the  participation  agreement  provide 

for  the  monitoring  of  the  servicer.  The 

participation  agreement  should  establish 

the  authority  of  the  participating 

institution  to  review  the  loan  files  and 

records  of  the  servicing  institution  to 

ensure  that  timely  and  pertinent 

information  is  being  provided  and  that 

the  responsibilities  of  the  servicing 

institution  are  being  adequately 

discharged.  A 
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More  rigorous  requirements  are 
placed  on  participation  agreements, 
because  the  originating  institution 
normally  has  maintained  responsibility 
for  servicing  the  loan  and  properly 
written  agreements  can  serve  to  contain 
the  risks  arising  from  insolvency  or 
fraudulent  activity  of  the  servicer  or 
negligent  or  ineffective  servicing.  The 
reproposed  regulations  would  also 
require  that  the  agreement  provide  for 
the  issuance  of  a  participation 
certificate  evidencing  an  equitable 
interest  in  the  loan,  as  a  safeguard 
against  losses  that  can  be  incurred  if  the 
servicing  institution  becomes  insolvent. 

The  reproposed  regulations  would 
delete  certain  requirements  of  existing 
regulations  for  loan  participation 
agreements,  such  as  the  provision  for 
capitahzation  of  the  participation 
interest.  Although  the  agreement  may 
include  an  agreement  for  the  participant 
to  purchase  stock  in  the  lead  lender,  the 
FCA  believes  that  this  no  longer  need  be 
required  by  regulation.  Each  institution 
is  responsible  for  meeting  its  minimum 
permanent  capital  standards  and 
maintaining  in  addition  a  level  of  capital 
adequate  to  reflect  the  risk  in  its 
particular  assets.  However,  the 
reproposed  regulation  would  permit 
institutions  to  provide  for  adequate 
capitalization  in  whatever  way  it  deems 
appropriate.  For  the  purpose  of 
determining  whether  capital  standards 
are  met,  interests  in  loans  purchased,  as 
well  as  subordinated  participation 
interests  or  any  equivalent  thereof  used 
to  satisfy  the  requirements  of  title  VIII  of 
the  1971  Act,  must  be  considered  as  loan 
assets. 


/.  Borrower  Rights 

The  reproposed  regulations  would 
address  the  impact  of  the  sale  of  an 
interest  in  a  loan  on  the  borrower's 
rights  under  title  IV  of  the  1971  Act  and 
would  require  that  impact  to  be  clearly 
disclosed  to  the  borrower.  An  institution 
selling  an  interest  in  a  loan  would  be 
required  to  either  obtain  from  the 
borrower  a  waiver  of  his  or  her 
statutory  rights,  or  ensure  that  the 
borrower's  statutory  rights  will  not  be 
defeated  by  the  sale  by  incorporating 
the  rights  in  the  loan  contract,  to  ensure 
that  such  rights  would  continue  to  be 
afforded  by  the  purchaser.  Under  the 
reproposed  regulation,  the  waiver  would 
take  effect  at  the  time  the  loan  is  sold 
and  would  remain  in  effect  only  so  long 
as  the  loan  is  not  reflected  on  a  FCS 
institution's  books.  If  the  originating 
institution  or  another  FCS  direct  lender 
should  repurchase  the  loan,  the 
statutory  borrower  rights  would  reattach 
under  the  reproposed  regulation. 


Prior  to  obtaining  a  waiver  of 
borrower  rights  for  any  loan  sales,  the 
reproposed  regulation  would  require 
institutions  to  make  the  disclosures 
required  when  a  waiver  is  obtained  for 
the  purpose  of  selling  a  loan  to  a  Fanner 
Mac  pooler  by  12  CFR  614.4367(b). 

/.  Borrower  Stock 

The  reproposed  regulations  reflect  the 
statutory  requirement  that  a  borrower, 
as  a  condition  of  obtaining  a  loan  by  or 
through  a  Farm  Credit  barik  or 
association,  purchase  an  amount  of 
stock  not  less  than  the  lower  of  $1,000  or 
2  percent  of  the  loan  amount.  In 
addition,  the  1971  Act  contemplates  the 
individual  institutions  may  need  to 
require  a  higher  minimum  stock 
purchase  requirement  to  capitalize  the 
institution  adequately.  The  reproposed 
regulations  would  require  a  FCS 
institution  to  impose  the  institution's 
minimum  stock  purchase  requirement 
upon  all  borrowers,  whether  or  not  the 
loan  is  made  for  the  purpose  of  sale. 
However,  the  FCA  does  not  believe  that 
the  borrower  should  be  required  to  hold 
stock  in  the  institution  when  the  entire 
loan  is  sold  without  recourse  and  the 
institution  does  not  retain  a 
subordinated  participation  interest,  take 
an  interest  in  a  pool  of  subordinated 
interests,  or  make  a  contribution  to  a 
cash  reserve  to  satisfy  the  requirements 
of  title  Vni  of  the  1971  Act.  However, 
where  a  subordinated  participation 
interest  is  retained  or  an  interest  in  a 
pool  of  subordinated  participation 
interests  is  purchased  or  a  contribution 
to  a  cash  reserve  is  made  to  satisfy  the 
requirements  of  title  VIII  of  the  1971  Act, 
the  reproposed  regulation  would  not 
allow  the  retirement  of  stock  below  the 
institution's  minimum  stock  purchase 
requirement  for  the  entire  loan. 

The  FCA  believes  that  so  long  as  the 
institution  retains  the  first  loss  position 
on  a  loan  in  any  form,  the  borrower 
should  be  required  to  hold  stock  in  the 
institution  the  same  as  any  other 
borrower  and  that  the  requirement 
should  be  calculated  on  the  basis  of  the 
entire  loan  amount.  To  allow  stock 
retirement  for  such  loans  would  be 
inequitable  to  stockholders  whose  loans 
are  not  sold,  because  they  would  bear  a 
disproportionate  share  of  the  burden  of 
capitalizing  the  institution,  a  situation 
which  would  conflict  with  cooperative 
principles.  For  this  reason,  the 
reproposed  regulation  would  also 
require  the  borrower  to  repurchase  stock 
or  participation  certificates  equal  to  the 
institution's  minimum  stock  purchase 
requirement  if  the  institution  were  to 
repurchase  the  loan.  However,  if  the 
institution  sells  a  fractional  interest  in 
the  principal  amount  of  a  loan  that 


quahfies  for  exclusion  from  capital 
computations  under  the  reproposed 
regulation,  the  institution  could  under 
the  reproposed  regulation  retire  a 
proportionate  share  of  the  borrower 
stock,  provided  that  after  the  retirement 
minimum  permanent  capital  standards 
would  continue  to  be  met  and  the 
institution's  capital  would  continue  to 
be  adequate  in  light  of  the  risk  in  its 
portfolio.  The  reproposed  regulation 
would  not  require  stock  to  be  retired  in 
such  circumstances,  however,  and  the 
FCA  encourage  institutions  to  evaluate 
future  as  well  as  present  capital  needs 
carefully  before  deciding  to  make  such 
retirements. 

Institutions  should  be  careful  that  any 
disclosures  made  to  borrowers  about  the 
possibility  of  stock  retirements  if  the 
loan  is  sold  also  include  disclosure  that 
stock  cannot  be  retired  if  minimum 
permanent  capital  standards  are  not  met 
or  if  the  institution's  capital  is  not 
adequate  to  support  the  risk  in  its  loan 
portfoho. 

K.  Disclosure  to  Borrowers 

The  reproposed  regulation  would  add 
a  requirement  that  certain  disclosures 
be  made  to  a  borrower  at  least  10  days 
prior  to  the  borrower's  next  payment 
date  when  his  or  her  loan  is  sold.  These 
disclosures  include  the  name,  address 
and  telephone  number  of  the  purchasing 
institution,  the  name  and  address  of  the 
party  to  whom  payment  is  to  be  made; 
the  effect  of  the  sale  upon  the 
borrower's  exercise  of  statutory 
borrower  rights:  the  impact  of  the  sale 
on  the  borrovtfer's  stock  purchase 
requirement;  and  any  authority  under 
the  borrower's  contract  that  would 
allow  the  purchaser  to  change  the  terms 
of  the  borrower's  loan.  The  reproposed 
regulation  would  also  prohibit  any 
servicing  action  by  the  purchasing 
institution  that  would  adversely  affect 
the  borrower  until  the  purchasing 
institution  ensures  that  disclosure  has 
been  made  to  the  borrower  of  the  name, 
address  and  telephone  number  of  the 
purchasing  institution  and  the  address 
where  the  borrower's  payment  should 
be  sent.  These  provisions  address 
concerns  over  damage  to  borrowers 
caused  by  the  transfer  of  the  ser\'icmg 
rights  which  prompted  a  recent  General 
Accounting  Office  (GAO)  study  on  the 
transfer  of  servicing  rights. 

L  Loan  Participations  Originated  by 
Banks  for  Cooperatives 

Existing  regulations  require  district 
BCs  to  first  offer  participations  to  the 
Central  Bank  for  Cooperatives  (CBC), 
one  of  the  constituent  entities  of  the 
National  Bank  for  Cooperatives 
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(CoBank).  and  Ml  forth  a  Systemwide 
lending  limit  tor  borrower*  of  the  BCs. 
Existing  regulations  also  require  the 
prior  approval  of  the  FCA  of  the 
participation  agreement  between  the 
CBC  and  district  BCs  and  any 
modifications  of  that  agreement. 

The  proposed  regulations  did  not 
allow  BCs  to  offer  participations  to 
FCBs  that  operated  in  the  same  district. 
These  proposed  restrictions  were 
prompted  by  the  FCA's  concern  that 
when  institutions  have  common 
management  or  operations  so 
interlocked  that  the  viability  of  one 
Institution  is  severely  affected  by  the 
viability  of  the  other,  the  independence 
of  the  loan  decision  process  may  be 
compromised.  This  concern  is 
hei^tened  when  loans  are  of  such 
sutMtanUal  sixe  that  a  BC  would  need  to 
offer  a  participation,  as  the  impact  on 
Bamlngs  and  assets  resulting  ^m  the 
participation  decision  can  be 
substantial 

The  FCA  received  two  sets  of 
comments  on  the  proposed  amendments 
to  {  614.4334.  The  FCCA  and  a  BC  noted 
that  the  proposed  regulations  seemed  to 
envision  only  the  origination  of 
participation  loans  by  the  district  BCs 
rather  than  the  origination  of  such  loans 
by  the  CoBank  and  participation  by  the 
district  BCa.  In  addition,  the  FCCA 
asserted  that  there  should  be  no 
limitation  on  the  other  FCS  institutions 
with  which  a  BC  could  enter  into  a 
participation  relationship,  and  that 
associations  should  be  identified  as 
participants  for  loans  originated  by  BCs. 
A  FCB  opined  that  a  BC  within  the 
district  should  be  authorized  to 
participate  a  loan  to  the  FCB  within  the 
same  district  stating  that  setting  a 
lending  limit  for  the  System  would  be 
preferable  to  a  restriction  on 
participation  within  a  district  as  a 
method  of  containing  risk. 

After  considering  the  comments  and 
reflecting  on  alternative  means  of 
containing  risk,  the  FCA  has  concluded 
that  there  are  ways  of  containing  the 
concentration  of  risk  that  are  less 
restrictive  than  prescribing  the  parties  to 
whom  such  participations  could  be 
offered  or  prohibiting  intra-district 
participation  altogether.  Consequently, 
the  reproposed  regulations  would  not 
require  FCS  institutions  to  offer  loan 
participations  to  any  particular  FCS 
institution  or  types  of  institutions  in  any 
particular  order  and  would  not  prohibit 
intradistrict  participations.  Thus,  under 
the  reproposed  regulations,  BCs  could 
sell  loisn  participations  to  any  FCS 
institution  with  direct  lending  authority, 
including  PCS  institutions  within  their 
respective  districts. 


The  FCA  has  concluded  that  the 
requirements  for  an  independent  loan 
analysis  and  credit  judgment,  the 
proposed  lower  limits  on  loans  to  a 
single  borrower  and  the  limitations 
required  by  the  reproposed  regulation  in 
each  institution's  pohcies  would  be 
sufficient  to  contain  the  concentration  of 
risk  in  a  single  district.  When  a  BC  sells 
loan  participations  to  institutions  within 
the  same  district  the  participant's  board 
of  directors  has  a  fiduciary 
responsibility  to  ensure  that  an 
independent  objective,  and  informed 
decision  has  been  made  on  the 
participation  purchased,  based  on  an 
Independent  analysis  of  the  risks  by  the 
participating  institution.  As  long  as  the 
institution  can  provide  sufficient 
evidence  to  establish  that  the  decision 
and  its  supporting  analysis  were 
independent  the  participation  by  a 
district  institution  in  a  loan  originated 
by  the  BC  headquartered  within  the 
district  would  be  permitted  under  the 
reproposed  regulations.  Since  these 
institutions  possess  separate  boards  of 
directors.  Independence  of  the  analysis 
and  decision  can  be  achieved  despite 
the  fact  that  the  respective  institutions 
may  maintain  common  managerial  staff 
and  employees.  However,  like  existing 
regiilations,  the  reproposed  regulation 
would  require  that  boards  of  jointly 
managed  institutions  develop 
procedures  for  ensuring  that  the 
respective  interests  of  their  shareholders 
is  protected  when  they  participate  in 
each  other's  loans.  FCA  also  considers 
the  disciplines  required  by  the 
independence  in  the  analysis  and 
decision  process  on  participation  loans, 
along  with  the  proposed  lower  lending 
limits  for  individual  institutions  and  the 
elimination  of  double  counting  of  capital 
in  the  computation  of  those  lending 
limits,  to  be  sufficient  to  eliminate  the 
need  for  any  Systemwide  lending  limit 
other  than  that  imposed  on  each 
individual  FCS  institution, 

rv.  Lending  Limits 

A.  General 

Existing  regulations  limit  the  amount 
of  indebtedness  an  institution  can  have 
outstanding  to  a  single  borrower  to  a 
certain  percentage  of  capital  and 
surplus.  These  limits  are  currently  set 
separately  for  Federal  land  banks 
(FLBs),  Federal  intermediate  credit 
banks  (FICBs),  PCAs.  and  BCs.  For 
FLBs,  extensions  of  credit  to  one 
borrower  are  limited  to  20  percent  of 
capital  and  surplus;  for  FICBs, 
participations  purchased  from  other  F<^ 
institutions  representing  loans  to  a 
single  borrower  are  limited  to  20 
percent  and  for  PCAs,  50  percent  if  not 


party  to  an  approved  loss-sharing 
agreement  and  100  percent  if  party  to 
such  an  agreement.  Existing  regulations 
set  lending  limits  for  BCs  according  to 
the  type  of  loan,  with  an  overall  limit  of 
50  percent  of  net  worth.  In  addition, 
existing  regulations  limit  total 
extensions  of  credit  by  all  BCs  to  the 
same  percentages  applied  to  the 
combined  net  worth  of  all  BCs  and  the 
CBC. 

The  proposed  regulations  reflected  the 
restructuring  required  and  authorized  by 
the  1987  Act,  namely  the  mandatory 
merger  of  the  Federal  land  bank  and  the 
Federal  intermediate  credit  bank  to  form 
the  FCB  in  each  district  the  authorized 
merger  of  FLBAs  and  PCAs  (creating  an 
ACA);  the  authorized  merger  of  the 
banks  for  cooperatives.  Including  the 
CBC,  to  form  the  CoBank;  the  authorized 
merger  of  the  FCB  and  a  district  BC 
(creating  an  ACB);  and  the  authorized 
transfer  of  direct  long-term  lending 
authority  from  a  FCB  to  a  FLBA 
(creating  an  FLCA)  or  an  ACA.  The 
proposed  regulation  would  have  set 
lending  limits  for  the  FCBs.  ACBs  and 
the  ACAs  at  the  level  applicable  to  the 
individual  banks  or  associations  prior  to 
the  mergers.  For  ACAs  an  overall 
lending  limit  of  50  percent  was  proposed 
in  addition  to  the  separate  limits  for 
short-  and  long-term  loans.  Lending 
limits  for  FLCAs  would  have  been  set  at 
20  percent  of  the  FLBA's  capital  and 
surplus.  PCAs  and  ACAs  that  were 
parties  to  an  approved  loss-sharing 
agreement  would  have  been  permitted 
to  lend  up  to  100  percent  of  capital  and 
surplus. 

Some  respondents  to  the  proposed 
regulations  expressed  support  for 
lowering  the  lending  limits.  While  four 
FCS  institutions  supported  a  lending 
limit  of  up  to  100  percent  if  an  approved 
loss-sharing  agreement  were  in  place  for 
FLCAs,  the  FCCA  and  an  FCB 
commented  that  lending  limits  should  be 
equalized  for  all  institutions  and  brought 
in  line  with  industiy  standards,  and  that 
the  loss-sharing  exception  should  be 
eliminated. 

At  the  time  the  proposed  regulations 
were  published  for  comment  final 
capital  adequacy  regulations  had  not  yet 
been  adopted  and  FCS  banks  and 
associations  were  in  the  process  of 
considering  various  merger  and 
reorganization  proposals.  The  FCA 
recognized  that  the  final  capital 
adequacy  regulations,  as  well  as  the 
resulting  structure  of  the  institutions, 
would  have  a  major  impact  on  the 
individual  bank  and  association  lending 
limits  by  affecting  the  manner  in  which 
the  capital  and  assets  are  adjusted 
between  the  banks  and  associations. 
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The  FCA  has  now  reconsidered  the 
proposed  regulations  on  the  lending 
Umits  in  light  of  the  capital  adequacy 
regulations  and  the  considerable  amount 
of  restructuring  that  has  taken  place  in 
the  interim  and  reproposes  amendments 
to  existing  lending  limit  regulations. 

Although  the  FCA  recognizes  that  it  is 
important  for  the  institutions  to  serve 
the  credit  needs  of  all  creditworthy, 
eligible  borrowers,  safety  and 
soundness  is  a  necessary  prerequisite  to 
continuation  of  such  service.  The  FCA 
believes  that  limiting  the  amount  that 
can  be  lent  to  one  borrower  or  a  group 
of  related  borrowers  is  an  effective  way 
to  control  risk  in  a  lending  institution. 
The  limits  currently  in  effect  for  FCS 
institutions  have  been  in  place  for  many 
years  and  are  generally  higher  than 
lending  limits  for  other  Federally 
chartered  lending  institutions.  Studies 
have  shown  that  failed  banks  have  a 
higher  percentage  of  unwarranted 
concentrations  of  credit  than  healthy 
banks.  A  concentration  of  credit  is 
generally  defined  as  more  than  25 
percent  of  total  capital  and  can  include 
concentrations  of  loans  to  one  industry, 
loans  to  one  group  of  companies  or 
affiliated  businesses,  and  loans  secured 
by  the  same  type  of  collateral. 

The  FCA  believes  that  single  industry 
lending  is  inherently  more  risky  than  the 
more  diversified  lending  of  commercial 
banks.  However,  lending  limits  for  FCS 
institutions  have  traditionally  been 
higher  than  those  of  commercial  banks, 
partly  because  of  the  existence  of  loss- 
sharing  agreements  between  the 
associations  in  each  district  and 
between  associations  and  their 
supervisory  banks.  The  loss-sharing 
agreements  were  instituted  to  deal  with 
the  increase  in  loan  size  during  the  late 
1960's.  During  that  time  there  was  no 
mechanism  to  protect  the  associations 
from  excessive  losses  on  individual 
loans.  Prior  to  the  passage  of  the  1971 
Act  there  was  no  legal  limit  or.  the  total 
amount  a  PCA  could  commit  to  a  single 
credit  risk.  "Risk  sharing"  was 
organized  to  minimize  the  damaging 
cumulative  effects  of  large  losses  on 
PCAs  and  reduce  the  capitalization 
burden  on  individual  borrowers.  It  was 
believed  that  all  associations  would 
work  to  prevent  any  single  organization 
from  going  bankrupt  because  the  harm 
resulting  from  serious  financial 
difficulties  in  one  PCA  would  affect  the 
operations  of  neighboring  associations. 
Although  some  of  these  loss-sharing 
agreements  are  still  in  place,  the  recent 
crisis  in  the  FCS  demonstrated  that 
these  agreements  do  not  operate 
effectively  and  are  not  a  satisfactory 
substitute  for  effective  lending  limits. 


Risk  is  not  minimized  because  a  loss- 
sharing  agreement  is  in  place  and  the 
agreements  have  proven  difficult  to 
control  and  enforce. 

In  the  interest  of  safety  and 
soundness,  the  FCA  now  proposes  to 
establish  more  stringent  and 
comprehensive  lending  limits  on  loans 
to  any  one  borrower.  "The  reproposed 
regulation  would  lower  the  limit  on 
loans  to  a  single  borrower  for  all 
institutions  except  BCs  to  20  percent  of 
capital.  (Although  the  reproposed 
regulation  would  not  change  the  lending 
limit  percentages  for  BCs,  other 
provisions  of  the  reproposed  regulation 
would  apply  to  BCs.)  "The  reproposed 
regulation  would  require  all  extensions 
of  credit  on  which  a  borrower  is 
primarily  liable  and  all  extensions  of 
credit  attributable  to  such  borrowers 
under  rules  of  attribution  to  be 
aggregated  for  the  purpose  of  applyin^ 
the  lending  limit.  The  FCA  proposes  to 
delete  the  provision  of  existing 
regulations  for  a  100  percent  lending 
limit  when  a  loss-sharing  agreement  is 
in  place.  This  proposed  change  reflects 
the  FCA's  judgment  that  it  is  imprudent 
to  lend  up  to  50  or  100  percent  of  capital 
and  surplus  to  one  borrower  and  to 
allow  concentrations  of  risk  in  one 
association  to  endanger  the  solvency  of 
itself  and  others. 

Some  FLBAs  have  entered  into  loss- 
sharing  agreements  with  their  respective 
FCBs.  These  agreements  stipulate  that 
losses  incurred  in  any  manner  on  loans 
endorsed  by  die  FLBA  shall  be  shared 
equally  by  the  FLBA  and  the  FCB. 
Because  loans  originated  or  serviced  by 
an  FLBA  are  subject  to  the  FCBs 
lending  limit  these  FLBAs  are  exposed 
to  potential  loan  losses  for  a  single 
borrower  that  far  exceed  20  percent  of 
their  capital.  While  the  agreement 
between  an  FLBA  and  the  FCB  may 
contain  provisions  protecting  FLBA 
capital  in  the  event  of  such  losses,  the 
FCA  believes  that  the  FLBAs  could  be 
subjected  to  excessive  risk  from  any  one 
borrower.  Therefore,  to  diversify  risk 
created  by  concentrations  of  credit  to 
one  borrower,  the  reproposed  regulation 
would  limit  the  risk  an  FLBA  may 
assume  through  loss-sharing  agreements 
for  a  single  borrower  by  limiting  the 
amount  of  liability  an  FLBA  may  assume 
for  the  indebtedness  of  any  one 
borrower  to  the  FCB.  including  loans 
attributed  to  that  borrower,  to  20 
percent  of  its  capital.  Based  on 
information  available  to  the  FCA,  the 
FCA  does  not  believe  this  restriction 
would  have  a  material  impact  on  those 
FLBAs  that  share  losses  with  the  FCB. 
However,  the  FCA  invites  comments  on 
the  impact  of  this  proposed  limitation 


and  other  means  for  protecting  the 
capital  of  FLBAs  that  share  losses  with 
the  FCB. 

Existing  regulations  relate  lending 
limits  to  net  worth  for  BCs  and  to  capital 
and  surplus  for  other  institutions.  They 
do  not  specify  when  the  capital  and 
surplus  of  the  institutions  must  be 
calculated,  but  require  BCs  to  establish 
net  worth  on  an  ongoing  basis.  The 
reproposed  regulation  would  relate 
lending  limits  to  permanent  capital,  after 
elimination  of  any  double  coimting,  and 
would  require  permanent  capital  to  be 
computed  monthly  for  lending  limit 
purposes.  However,  for  lending  limit 
purposes  only,  the  reproposed  regulation 
would  permit  stock  protected  under 
section  4.9A  of  the  1971  Act  to  be 
included  as  capital  for  7  years,  until 
January  1. 1998.  A  transition  period 
would  be  allowed  because  of  the  FCA's 
recognition  that  it  would  be  unrealistic 
and  unfair  to  exclude  borrower  stock 
that  would  have  been  considered  in 
lending  limit  computations  but  for  the 
statutory  protection  while  institutions 
still  have  considerable  amounts  of  such 
stock  outstanding.  To  exclude  it  at  the 
same  time  lending  limits  are  lowered 
could  severely  limit  the  size  of  loans 
some  institutions  could  make.  Since  the 
average  lives  of  long-term  real  estate 
loans  and  BC  term  loans  have 
historically  been  7  years,  it  seems  likely 
that  afier  7  years  most  "protected"  stock 
will  have  been  retired  or  converted  to 
"at-risk"  stock.  Any  protected  stock  still 
on  the  books  after  7  years  from  the 
effective  date  of  the  regulations  would 
be  excluded  from  capital  for  calculation 
of  :he  lending  limitation. 

The  reproposed  regulation  would 
bring  lending  limits  for  FCS  institutions 
more  in  line  with  those  applicable  to 
other  Federally  chartered  lending 
institutions.  National  banks  are 
generally  limited  to  15  percent  of  capital 
and  surplus.  However,  there  are  many 
exceptions  to  the  general  15-percent 
limitation,  which  either  allow  an 
additional  percent  of  capital  and  surplus 
to  be  loaned  on  certain  secured  loans  or 
impose  no  limitation  on  certain 
guaranteed  loans.  Some  of  these 
exceptions  are  not  relevant  to  the 
operations  of  FCS  institutions,  but  some 
of  them  are.  such  as  loans  fully  secured 
by  Uvestock  or  by  bills  of  lading, 
warehouse  receipts,  or  similar 
documents  transferring  or  securing  title 
to  readily  marketable  staples.  Rather 
than  incorporating  numerous  exceptions 
that  may  be  difficult  to  apply  and 
administer,  the  FCA  proposes  to  adopt  a 
lending  limit  that  is  somewhat  higher 
than  that  to  which  national  banks  are 
subject  to  but  allow  few  exceptions.  See 
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"D.  Exclusions  from  the  lending  limit" 
below. 

The  reproposed  regulation  would 
impose  uniform  lending  limits  for  all 
FCS  direct  lenders,  except  banks  for 
cooperatives,  and  for  all  types  of  loans. 
Although  it  may  be  argued  that  long- 
term  real  estate  loans  are  less  risky  than 
operating  loans  because  they  are 
sectuw)  by  a  first  lien,  it  can  also  be 
argued  that  operating  loans  are  less 
nsky  because  of  their  shorter  maturities. 
Also,  long-term  real  estate  and  seasonal 
operating  loans  are  usually  repaid  from 
the  same  source,  and  prudent  lenders 
should  not  rely  on  the  forced  liquidation 
of  collateral  as  a  primary  source  of 
repayment  or  lend  simply  on  the  basis  of 
collateral,  "nierefore.  the  FCA  believes 
that  all  types  of  loans  should  be  subject 
to  the  same  limit. 

B.  Loans  Subject  to  Limitatjons. 

In  order  to  limit  total  exposure  to  a 
borrower,  the  term  "loan"  would  be 
broadly  defined  in  the  reproposed 
regulation  to  include  any  extension  of 
credit  or  similar  Rnancial  assistance  of 
the  type  authorized  under  the  1971  Act 
All  types  of  loans,  sales  contracts,  notes 
receivable,  and  other  similar  obligations 
and  lease  Tinancing  outstanding,  directly 
or  indirectly,  to  a  borrower  would  be 
included.  Tliis  would  include  loans 
purchased  from  or  discounted  for 
another  lender,  including  other  financing 
institutions  (OFIs).  interests  in  loans  to  a 
borrower  purchased  from  another 
institution,  including  loan  participations: 
loans  acid  to  another  lender  under 
certain  circumstances;  and  loans  in 
which  the  borrower  obligation  to  repay 
directs  the  institution  to  advance  funds 
to  a  third  party. 

Under  the  reproposed  regulations 
"loans"  would  be  deemed  to  be 
outstanding  to  a  borrower  for  lending 
limit  purposes,  unless  they  are  legally 
unenforceable.  Hence,  the  reproposed 
regulation  would  require  the  lending 
limit  computation  to  include  the 
balances  of  loans  that  have  been 
charged-off  or  forgiven  due  to 
restructuring  and  not  subsequently 
collected,  unless  such  amounts  are 
uncollectible  because  they  have  been 
discharged  in  bankruptcy  or  are 
unenforceable  because  of  the  expiration 
of  the  statute  of  limitations  or  judicial 
decision.  The  inclusion  of  these  amounts 
is  deemed  to  be  appropriate  because  the 
existence  of  charge-offs  or  debt 
forgiveness  evidences  excessive  risk 
from  a  borrower  due  to  inadequate 
performance  or  condition,  and  the 
failure  to  include  previously  charged-off 
or  forgiven  balances  could  result  in 
excessive  levels  of  exposure  to  a 
borrower  with  exhibited  weaknesses. 


Such  exposure  would  be  inconsistent 
with  the  underlying  purpose  of  these 
regulations. 

C.  Interests  in  Loans  Purchased  and 
Sold 

Like  existing  regulations,  the 
reproposed  regulation  would  require 
purchased  interests  in  loans,  including 
participation  interests,  to  be  counted 
against  the  institution's  lending  limit. 
Unlike  existing  regulations,  the 
proposed  regulation  would  include  in 
the  lend  limit  calculation  any 
commitments  to  participate  in  or 
purchase  interests  in  loans,  regardless  of 
whether  the  commitment  is  fully 
utilized. 

The  reproposed  regulation  would 
require  interests  in  loans  sold  to  other 
institutions,  including  participation 
interests,  to  be  included  if  they  are  sold 
with  recourse,  as  defined  in  reproposed 
S  614.4325.  or  if  they  are  sold  pursuant  to 
an  agreement  that  provides  for  a  divided 
interest  in  principal  or  collateral  or  an 
agreement  that  provides  for  sharing  of 
risk  on  a  basis  other  than  pro  rata,  as 
that  term  is  used  in  S  614.4325(g)(3).  If 
the  agreement  provides  for  recourse  to 
the  selling  institution  for  all  initial  losses 
on  a  loan  up  to  a  stated  percentage,  the 
full  amount  of  the  loan  sold  would  be 
required  to  be  counted  against  the 
selling  institution's  lending  limit,  since 
the  repayment  risk,  has  not  been 
transferred  from  the  selling  institution. 
For  that  reason,  loans  sold  to  a  pooler 
certified  by  Farmer  Mac  would  continue 
to  be  counted  against  the  selling 
institution's  lending  limit  if  the  selling 
institution  retains  a  subordinated 
participation  interest  in  the  loan  or 
contributes  to  a  cash  reserve  for  the 
loan,  fiowever,  the  loan  would  not  be 
included  if  the  loan  is  sold  without 
recourse  to  a  pooler  and  an  interest  in  a 
pool  of  subordinated  interests  is  taken 
to  satisfy  the  requirements  to  title  VIU  of 
the  1971  Act.  unless  the  interest  in  the 
pool  18  a  divided  interest  or  the  risk  of 
loss  on  the  pool  is  shared  on  other  than 
a  pro  rata  basis.  Interests  in  pools  of 
subordinated  interests  are  excluded 
because  the  risk  is  more  diversified  than 
a  retained  subordinated  participation 
interest  in  a  single  loan. 

The  fact  that  a  loan  sold  with  recourse 
is  counted  against  the  selling 
institution's  lending  limit  does  not  mean 
that  the  purchasing  institution  would  not 
be  required  to  count  the  purchased 
portion  against  its  lending  hmit  under 
the  reproposed  regulation.  While  this 
may  appear  to  constitute  double 
counting  of  the  same  risk,  the 
purchasing  institution  is  also  subject  to 
the  risk  that  the  seller  may  not  be  able 
to  repurchase.  Furthermore,  counting  the 


loan  toward  the  lending  limits  of  both 
institutions  would  serve  to  limit  System 
exposure  to  a  single  borrower. 

D.  Exclusions  From  the  Lending  Limits 

Existing  regulations  make  no 
provision  for  the  exclusion  of  certain 
types  of  loans  from  the  lending  limits 
except:  (1)  Loans  on  which  a  borrower  is 
secondarily  liable  if  the  institution 
certifies  that  the  party  with  primary 
liability  can  be  depended  on  to  repay 
the  obligation;  and  (2)  loans  guaranteed 
by  FCS  institutions,  which  are  counted 
as  obligations  of  the  guaranteeing     • 
institution.  Previously  proposed 
regulations  would  have  allowed  banks 
for  cooperatives  to  eliminate  from  the 
lending  limit  computation  a  loan  that  is 
guaranteed  by  the  United  States 
Government 

The  reproposed  regulation  would  not 
allow  any  for  the  exclusion  of  existing 
regulation,  but  would  allow  all  FCS 
institutions  to  exclude  loans  guaranteed 
by  the  United  States  Government. 
However,  the  reproposed  regulation 
would  alter  the  language  of  the 
previously  proposed  regulation  to  make 
it  clear  that  only  that  portion  of  the  loan 
that  is  guaranteed  is  exempt  from  any 
limitation. 

While  the  FC-X  recognizes  that  some 
agencies  guarantee  late  payment  of 
principal  and  interest  and  others 
guarantee  payment  upon  default  or 
receipt  of  a  judgment  against  the 
borrower,  the  reproposed  regulations  do 
not  make  a  distinction  between  the 
types  of  guarantees  but  treat  them  all 
equally.  Rather,  the  reproposed 
regulation  assumes  proper  enforcement 
of  the  guarantee  through  strict 
adherence  to  the  requirements  of  the 
guarantee,  and  the  institution's 
enforcement  of  the  guarantee  will  be 
examined  as  part  of  the  institution's 
credit  administration  practices. 
However,  if  a  lender  wants  to  make 
additional  loans  to  a  borrower  that 
would  be  above  the  legal  lending  limit  if 
the  guaranteed  loans  were  not  excluded 
from  the  calculation,  there  must  be  no 
external  evidence  that  the  guarantor  will 
be  unable  to  pay  and  the  institution 
must  be  prepared  to  demonstrate  that  it 
is  in  compliance  with  the  terms  and 
conditions  of  the  guarantee.  If  the 
guaranty  becomes  unenforceable,  the 
entire  loan  would  be  counted  against  the 
institution's  lending  limit.  If  all  loans 
and  commitments,  including  the  loan  or 
portion  of  the  loan  that  is  not  longer 
guaranteed,  are  above  the  lending  limit, 
the  loan(s)  would  become 
nonconforming  and  no  further  advances 
could  be  made  until  all  loans  and 
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committaents  ara  witliin  the  lending 

limit 

The  reproposed  regulation  would  also 
exclude  from  the  lending  limit 
computation  loans  that  are  fully  secured 
by  obligations  of  the  United  States,  such 
as  Treasury  bonds,  notes  and  bills, 
provided  the  loans  are  fully  secured  by 
the  cturent  market  vaiue  of  the 
obligationa.  If  the  market  value  of  the 
collateral  were  to  decline  so  the  loan  is 
not  fully  secured,  and  the  balance  of  the 
loan  exceeds  the  2(H>ercent  limitation, 
the  loan  would  be  required  to  be  brought 
into  conformance  within  5  business 
days.  If  the  institution  could  not  obtain 
additional  collateral  so  the  loan  is  fully 
secured  again,  or  the  loan  could  not  be 
paid  down  to  within  the  20-percent 
limitation,  the  loans  to  the  borrower 
would  become  "nonconfonning."  No 
additional  credit  could  be  extended  to 
the  borrower  until  the  borrower' s 
indebtedness  is  within  the  lending  limit 
The  basis  for  any  exceptions  to  the 
lending  limits  must  be  documented  in 
the  loan  files. 

The  reproposed  regulation  would  also 
exclude:  (1)  Loans  that  have  been 
discharged  in  bankruptcy  or  that  have 
become  legally  unenforceable  because 
of  judicial  decision  or  the  expiration  of 
the  applicable  statute  of  limitations;  (2) 
undivided  Interests  in  loans  (including 
collateral],  including  participation, 
interests,  sold  without  recourse  un 
which  risk  is  shared  on  a  pro  rata  basis, 
as  defined  in  reproposed 
5  614.4325(g)(3);  and  (3)  loans  sold  to  a 
pooler  certified  by  Farmer  Mac  in  which 
no  subordinated  participation  interest  is 
retained  and  no  contribution  is  made  to 
a  cash  reserve  to  satisfy  the 
requirements  of  title  VIII  of  the  1971  Act. 
As  noted  above,  loans  sold  to  a  Farmer 
Mac  pooler  may  be  excluded  if  the 
requirements  of  title  VIII  are  met  by  the 
purchase  of  an  interest  in  a  pool  of 
subordinated  participation  interests, 
provided  the  interest  is  an  undivided 
interest  and  risk  is  shared  on  a  pro  rata 
basis,  as  defined  in  reproposed 
S  614.4325(g)(3). 

E.  Aggregation  and  Attribution 

The  term  "borrower"  would  be 
defined  to  include  any  individual, 
partnership,  joint  venture,  trust 
corporation,  or  any  other  business  entity 
(except  a  FCS  institution),  with  which 
an  institution  has  a  lending  relationship 
either  through  direct  negotiations  or  by 
means  of  a  purchase  of  a  loan  or  interest 
in  a  loan  participation  from  another 
lending  institution.  Historically,  there 
has  been  a  strong  correlation  between 
problem  commercial  banks  and  the 
volume  of  loans  concentrated  in  related 
entities,  or  borrowers.  Hence,  the 


reproposed  tegulatioa  contains  mles  of 
attribution  that  are  designed  to  achieve 
diversity  and  aileriate  risk  posed  by 
loan  concentrattoos  to  a  sinigle  borrower 
or  a  group  of  interdependent  borrowers. 

Under  the  reproposed  regulation, 
loans  to  other  borrowers  may  be 
attributed  to  a  borrower  for  the  purpose 
of  applying  the  lending  limit  if  certain 
conditions  are  present  In  addition, 
under  the  reproposed  regulation,  all 
loans  on  which  a  borrower  is  primarily 
or  secondarily  liable  must  be  aggregated 
for  the  purpose  of  determining  whether 
loans  to  that  borrower  exceed  the 
lending  limit.  The  reproposed  regulation 
also  requires  loans  and  commitments  to 
other  borrowers  ("named  borrowers") 
that  are  attributed  to  the  borrower 
("subject  borrower**)  under  rules  of 
attribution  to  be  aggregated  with  loans 
and  commitments  to  the  subject 
borrower  for  the  purpose  of  determining 
whether  a  loan  or  commitment  exceeds 
the  lending  limit  However,  attribution 
of  a  loan  to  someone  other  than  the 
named  borrower  would  not  remove  the 
loan  from  the  named  borrower's  total  of 
loans  used  to  compute  the  lending  hmits. 
The  named  borrower  is  still  primarily 
liable  on  \he  loan,  leaving  the  institution 
with  credit  risk  exposure.  The  attributed 
loan  would  remain  in  the  named 
borrower's  total  of  loans  and  would  also 
be  included  in  the  subject  borrower's 
total. 

Under  the  reproposed  regulations, 
"primarily  liability"  would  be  defined  as 
an  obligation  to  repay  that  is  not 
conditioned  on  unsuccessful  demand  on 
another  party.  Thus,  any  signatory  to  a 
loan  contract  or  note  is  primarily  liable 
for  repayment  of  the  obligatioa  even  if 
he  or  she  signs  as  an  accommodation  to 
the  maker.  In  this  situation,  the  primary 
repayment  obligation  of  the  other  party 
would  be  the  seme  as  the  named 
borrower's  and  a  "loan"  would  be 
deemed  to  have  been  made  to  the  other 
party  for  purposes  of  determining 
lending  limits.  An  institution's  intention 
to  prooeed  first  against  one  party  rather 
than  another  with  primarily  liability 
does  not  afiect  the  determination  of 
lending  limits.  "Secondary  Uability" 
would  be  defined  as  an  obligation  to 
repay  that  arises  only  aft»  the 
unsuccessfid  resort  to  another  party. 

F.  Rules  of  Attribution 

Under  the  rules  of  attribution  in  the 
reproposed  regulation,  loans  to  a 
borrower  (named  borrower)  will  be 
attributed  to  another  bo.TOwer  (subject 
borrower)  when:  (1)  The  subject 
borrower  is  primarily  or  secondarily 
liable  on  a  loan  to  a  named  bornrwer 
(2)  when  the  proceeds  of  a  loan  to  a 
named  borrower  are  to  be  used  by  or  for 


the  direct  benefit  of  die  subject 
borrower  (3)  when  the  naaied  borrower 
is  controlied  by  or  under  oommon 
control  with  the  subject  borrower  (4) 
when  the  subject  borrower  is  deemed  to 
be  the  source  of  repayment  on  the  loui 
to  the  named  borrower  or  (5)  when  the 
operationB  of  a  named  borrower  are  so 
intertwined  witit  the  snbfect  bomwer's 
opeietians  that  the  visibility  of  the 
named  borrower's  operations  will  afiect 
the  viability  of  the  subject  borrower's 
operations. 

Under  the  reproposed  regulation,  the 
subject  borrower  would  be  deemed  to 
be  die  source  of  repayment  except  in 
the  case  of  integrated  operations,  on  the 
loan  to  the  named  borrower  if  the 
subject  borrower  contributes  30  percent 
or  more  of  the  named  borrower's  gross 
receipts,  which  for  the  purpose  of  tliis 
provision  indndes  gross  revenues, 
intercompany  loans.  di\-idendB.  and 
capital  contributions.  However,  loans  to 
an  integrated  operation  (eg,  poultry 
processor)  would  not  be  attributed  to  all 
contract  growers  if.  tn  the  event  of  the 
demise  of  the  current  integrator,  the 
contract  grower  would  have  other 
sources  of  repayment  and  other 
intergrators  or  means  with  which  to 
market  Eadi  loan  must  be  analyzed 
individually  to  identify  expected  as  well 
as  alternative  sources  of  repayment  and 
income,  and  determinations  that 
attribution  is  not  required  must  be 
supported  by  analyses  documented  in 
the  loan  file.  If  contract  growers  do  not 
have  other  sources  of  repayment  and 
other  integrators  or  means  with  which  to 
market  in  the  event  of  the  integrator's 
demise,  loons  to  contract  growers  would 
be  attributed  to  tiie  integrator,  as  they 
are  likely  to  depend  on  the  integrator  as 
the  source  of  repayment  Under  the 
reproposed  regtiiation,  pnx»eds  of  a 
loan  to  a  named  borrower  would  be 
deemed  to  be  for  the  use  or  direct 
benefit  of  a  subject  borrower  if  the 
proceeds  of  loan  or  an  asset  purchased 
with  the  proceeds  of  a  loan  to  a  named 
borrower  are  transferred  to  a  subject 
borrower  without  the  exchange  of 
equivalent  vaiue. 

Under  the  reproposed  regulation  a 
subject  borrower  would  be  deemed  to 
control  or  be  under  common  control 
with  a  named  borrower  if  the  subject 
borrower  (1)  Ovms.  controls,  or  has  the 
power  to  vote  25  percent  or  more  of  the 
named  borrower's  voting  securities:  (2) 
controls  or  has  the  power  to  control  the 
election  of  a  majority  of  the  named 
borrower's  board  of  directors:  (3) 
exercises  or  has  power  to  exercise  a 
controlling  influence  over  the 
management  of  the  named  borrower  s 
operations;  or  (4)  shares  a  common 
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directorate  or  management  with  the 
named  borrower. 

It  is  not  necessary  for  both  borrowers 
to  have  identical  boards  of  directors  for 
a  common  directorate  to  exist.  A 
common  directorate  would  be  deemed 
to  exist  when  borrower  A  effectively 
controls  or  has  the  power  to  effectively 
control  decisions  of  the  board  of 
director*  of  borrower  B.  It  is  not  even 
necessary  for  the  members  of  the  board 
of  the  subject  borrower  to  be  members 
of  the  board  of  the  named  borrower  for 
common  management  to  exist.  Common 
management  would  be  deemed  to  exist 
if  any  employee  of  one  borrower  holds 
the  position  of  chief  executive  officer, 
chief  operating  officer,  or  chief  financial 
officer  of  another. 

The  rules  of  attribution  can  be 
illustrated  by  the  following  example. 
Borrower  Smith  has  two  loans;  loan  A 
and  loan  B.  Jones  is  the  named  borrower 
on  three  loans,  loans  X.  Y.  and  Z.  Loan 
documentation  evidences  that  Smith  is 
primarily  hable  on  X,  which  is  in  the 
name  of  Jones,  but  not  on  loans  Y  and  Z. 
When  a  loan  made  to  Jones  is  attributed 
to  Smith,  that  loan  is  added  to  Smith's 
other  loans  to  determine  total  loans. 
Thus,  when  determining  Smith's  total 
loans  for  determining  lending  limit 
conformance,  loan  X  would  be 
attributed  to  Smith.  Therefore,  loans  A. 
B.  and  X  would  be  totaled,  or 
aggregated,  to  determine  the  total  loans 
to  Smith.  Borrower  Jones'  total 
obligation  includes  loans  X.  Y  and  Z. 
Even  though  loan  X  is  being  combined 
with  Smith's  loans  for  the  purpose  of 
computing  Smith's  total  obligation,  it  is 
not  removed  from  the  named  borrower 
(Jones')  total  of  loans  used  to  compute 
whether  Jones's  total  exceeds  the 
institution's  lending  limit.  If.  however. 
Smith  and  Jones  are  partners  and  rely 
on  the  same  primary  source  of 
repayment  for  all  loans,  then  all  loans  to 
both  partners  would  be  aggregated 
together.  For  example,  assume  loans  B, 
X.  and  Y  are  partnership  loans.  Loan  A 
is  an  additional  operating  loan  to  Smith. 
Loan  Z  is  a  rural  housing  loan  to  Jones. 
The  partnership  operation  is  the  primary 
source  of  income  and  repayment  for 
both  Smith  and  Jones.  Thus,  for  the 
purposes  of  determining  lending  limits, 
all  loans  to  Smith,  Jones  and  the 
partnership  would  be  combined,  or 
aggregated,  to  determine  total  loans. 
The  reproposed  regulation  would 
require  each  institution  to  designate 
loans  that  are  required  to  be  attributed 
to  and  aggregated  with  the  loans  of 
another  borrower,  in  order  to  monitor 
and  ensure  compliance  with  the  lending 
limits.  If  the  institution  does  not  have 
the  capabihty  to  combine  loans  through 


a  data  base,  the  loan  files  should  have  a 
manual  flag  to  ensure  that  all  loans  are 
included  when  determining  whether 
additional  loans  can  be  extended. 

G.  Timing  of  Determinations 

Under  the  reproposed  regulation,  the 
determination  of  whether  a  borrower's 
indebtedness  exceeds  the  lending  limit 
would  be  made  at  the  time  the  loan  or 
commitment  is  made.  An  institution 
would  be  allowed  to  fund  a  loan 
commitment  if  the  commitment,  when 
combined  with  all  other  loans  and 
commitments  outstanding  or  attributed 
to  the  borrower,  is  within  the  lending 
limit  when  made,  even  if  the  institution 
experiences  a  decline  in  capital,  and 
thus  its  lending  limit.  However,  such 
loans  would  become  nonconforming  and 
would  require  action  by  the  institution, 
as  more  fidly  discussed  below  under  "H. 
Decline  in  lending  limits." 

Similarly,  the  determination  of 
whether  to  attribute  a  loan  made  to  a 
named  borrower  to  a  subject  borrower 
would  be  made  at  the  time  a  new  loan  is 
made,  prior  to  advancing  funds.  For 
purposes  of  these  lending  limit 
regulations,  new  loans  are  not  meant  to 
include  renewals  and  restructurings,  as 
defined  in  S  614.4440(h).  unless  new 
funds  are  advanced  to  the  borrower,  a 
different  borrower  is  substituted  for  an 
original  borrower  who  is  subsequently 
released,  or  another  borrower  who  is 
primarily  liable  is  added  to  the  loan 
contract.  The  restructuring  of  a  loan  that 
results  in  extended  repayment  terms, 
additional  security  or  adjusted  interest 
rates  is  not  considered  a  new  loan  as 
long  as  new  monies  are  not  advanced  or 
a  new  obligor  created  or  added. 

Loan  renewals  that  result  in  the 
advancement  of  new  funds  (e.g.,  PCA 
operating  lines,  additional  advances) 
will  be  considered  new  loans  for 
purposes  of  determining  lending  limits. 
This  determination  of  when  a  loan 
renewal  represents  a  new  loan  is 
consistent  with  other  regulators,  as  well 
as  with  the  FCA's  position  on  the  issue 
of  converting  protected  stock  to  eligible 
borrower  stock  when  renewing  PCA 
operating  loans.  Only  the  principal 
balance  of  the  loan  is  considered  in 
lending  limit  calculations,  but  in  the 
case  of  renewals  or  restructurings  that 
involve  the  capitalization  of  interest,  the 
interest  amount  that  has  been 
capitalized  is  considered  loan  principal. 
Therefore,  for  the  purposes  of  this 
subpart,  the  capitalization  of  accrued 
but  uncollected  interest  would  be 
considered  the  extension  of  new  monies. 

H.  Decline  in  Lending  Limits 

A  reduction  in  capital  resulting  in  a 
lower  lending  limit  may  cause  a  loan  or 


commitment  that  was  previously  within 
the  lending  limit  to  exceed  it.  Although 
this  would  cause  the  loan  or 
commitment  to  because  nonconforming, 
it  would  not  result  in  a  violation  of 
lending  limits.  All  loans  or  commitments 
must  be  within  the  lending  limit  at  the 
time  the  loan  or  commitment  is  made; 
loans  or  commitments  that  if  fully 
funded  would  exceed  the  lending  limit 
on  the  day  the  loan  or  commitment  is 
made  would  violate  the  regulation. 
Although  the  institution  would  not 
violate  the  regulation  if  it  fully  funds  a 
loan  commitment  that  was  within  the 
lending  Hmit  when  it  was  made  even  if  it 
exceeds  the  lending  limit  on  the  date  of 
funding,  the  amount  of  credit  to  the 
borrower  in  excess  of  the  lending  limit 
would  be  nonconforming  and  no 
additional  credit  could  be  granted  to  the 
borrower  until  the  borrower's 
indebtedness  is  within  the  institution's 
new  lending  limit.  Therefore,  it  is  in  the 
institution's  best  interest  to  participate 
the  loan  if  it  anticipates  a  decHne  in 
capital  or  a  request  for  additional  credit 
from  a  borrower  whose  obligations  are 
nearing  the  lending  limit. 

When  an  institution  is  requested  to 
enter  into  a  commitment  that  it 
anticipates  may  exceed  its  lending  limit 
in  the  future,  prudent  lending  practice 
would  dictate  the  institution  take 
precautions  to  permit  the  escape  from 
such  a  dilemma  by  either  entering  into  a 
participation  with  another  institution  or 
including  a  protective  clause  in  the 
commitment  that  would  release  the 
institution  from  its  obligation  to  fund  the 
commitment  if  doing  so  would  exceed 
the  lending  limit.  To  ensure  that 
institutions  make  every  attempt  to  bring 
loans  into  conformance,  the  reproposed 
regulations  would  require  the 
institutions  to  have,  for  each 
nonconforming  loan,  a  written  plan  that 
documents  the  specific  actions  that  will 
be  taken  to  make  the  loan  conform, 
whether  through  participation  with 
another  lender  or  pay  downs  by  the 
borrower.  The  level  of  nonconforming 
loans  and  the  length  of  time  a 
nonconforming  loan  remains  on  the 
books  will  be  monitored  through  the 
examination  process  to  ensure  that 
institutions  are  not  purposefully  entering 
into  loans  or  commitments  when  capital 
declines  are  anticipated. 

Violations  of  lending  limits,  including 
extensions  of  credit  when  a  loan  has 
become  nonconforming  as  a  result  of  a 
decline  in  the  lending  limit,  would  be 
subject  to  possible  enforcement  actions 
when  the  violation  is  knowing  and 
willful.  The  entire  range  of  enforcement 
options  and  remedial  measures  would 
be  considered,  including  requiring  the 
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entire  loan  that  caused  the  rioLation  to 
be  repaid  before  any  new  credit  could 
be  extended. 

A  Transition  Period 

The  reproposed  regalation  would 
provide  for  a  transition  period  that 
would  allow  all  nonconforming  loans  to 
be  brought  into  conformance  with  the 
new  regulations  by  the  earlier  of  the 
next  maturity  date  or  the  next  loan 
servicing  action,  but  no  later  than  18 
months  horn  the  effective  date  of  the 
regulation.  An  institution  would  not  be 
conskJered  in  violation  of  the  regulation 
during  the  transition  period  if  a  loan 
was  made  prior  to  any  change  in  the 
regulation  if  the  loan  conformed  with 
the  existing  regulations. 

Under  tine  reproposed  regulatioa  if  an 
institution  enteres  into  a  binding 
commitm«it  prior  to  the  effective  date 
of  the  regulations  that  does  not  conform 
to  the  new  regulations,  advances  under 
the  commitment  would  be  allowed 
provided  the  lender  has  documentation 
that  demonstrates  that  the  commitment 
represents  a  legal  obligation  to  fund 
incurred  before  the  effective  date  of  the 
change.  However,  if  the  funding  of  the 
commitment  results  in  a  nonconforming 
loan,  no  new  extensions  of  credit  could 
be  made  except  pursuant  to  the 
commitment  or  except  for  the  purpose  of 
protecting  the  institution's  interest  or 
collateral. 

Every  effort  should  be  made  to  bring 
loans  into  conformance  with  the  new 
lending  limit.  A  loan  servicing  action, 
where  the  institution  has  the  opportunity 
to  change  the  contractual  terms,  such  as 
an  extension  or  reamortization,  presents 
an  opportunity  to  bring  loans  into 
conformance.  Loans  that  cannot  be 
brought  into  conformance  by  the  end  of 
the  transition  period  woiild  be  allowed 
to  be  retired  or  liquidated  in  an  orderly 
fashioa  No  further  advances  to  the 
borrower  would  be  permitted,  except 
those  that  are  necessary  to  protect  the 
institution's  interest  and/or  collateral 
position.  As  discussed  earlier,  all 
nonconforming  loans  would  be  required 
to  have  a  documented  plan  of  action  on 
how  the  loan  will  be  brought  into 
conformance. 

/.  Other  Financing  Institutions  fOFIsJ 

The  reproposed  regulation  would 
require  an  institution  to  aggregate  loans 
to  a  borrower  purchased  from  or 
discounted  for  another  lender  with  any 
direct  loans  to  that  borrower  for  the 
purpose  of  applying  the  lending  limit. 
This  requirement  would  be  in  addition 
to  the  requirement  of  S  614.4565.  which 
limits  OFl  extensions  of  credit  to  a 
single  borrower  to  the  lesser  of  50 
percent  of  the  OFI's  capital  and  surplus 


or  any  regulatory  or  statutory  lending 
limit  T^  FCA  does  not  propose  to 
amend  1 614.4566  at  this  time,  but 
intends  to  consider  whether 
concentrations  of  risk  in  OFU 
discounting  with  the  FCfi  could  be  more 
effectively  addressed  in  the  general 
financing  agreement  In  the  interim  the 
FCA  expects  institutions  that  have  a 
discounting  relationship  with  OFIs  to 
examine  further  their  own  procedures 
for  limiting  loss  exposure  from  these 
loans  and  to  consider  imposition  of 
more  restrictivp  limits,  if  necessary. 

K.  Bank  for  Cooperatives 

The  proposed  regulation  would  have 
made  several  changes  to  existing 
regulations  delineating  lending  limits  for 
the  BCs.  The  proposed  regulations 
would  have  deleted  the  requirement  that 
BC  loans  be  reduced  to  established 
lending  Umits  over  a  reasonable  period 
of  time  if  the  BC  experiences  a  decline 
in  its  lending  limit  that  causes  the 
lending  limit  to  be  exceeded. 

While  the  FCCA  commented  that  this 
subpart  should  be  retained,  the  FCA 
continues  to  believe  this  paragraph 
should  be  deleted.  The  reproposed 
regulation  would  aUow  each  institution 
maximum  of  18  months  to  bring  loans 
into  conformance  with  the  lending  limits 
and  would  prescribe  the  proper 
treatment  of  loans  and  commitments 
that  have  become  excessive  due  to  a 
decline  in  the  lending  limits. 

Existing  regulations  establish  a 
Systemwide  BC  lending  limit,  which 
limits  loans  to  one  borrower  by  one  or 
more  BCs  to  the  lending  limits  for 
individual  BCs  applied  to  their 
combined  net  worth  of  the  individual 
BCs.  The  reproposed  regulation  would 
delete  this  limitation.  With  the  merger  of 
10  of  the  district  BCs  and  the  CBC  to 
form  CoBank,  the  capital  base  of  the 
merged  entity  will  result  in  a  lending 
limit  that  will  permit  a  loan  to  one* 
borrower  that  is  much  larger  than  any 
individual  bank  could  pre\'iou8!y  lend. 
Therefore,  the  FCA  believes  this 
regulation  is  unnecessary  since  the 
percentages  applied  to  the  merged  entity 
alone  are  nearly  as  large  as  the 
percentages  applied  to  the  combined  net 
worth  of  the  13  banks  for  cooperatives. 
Also,  with  the  disappearance  of  the 
CBC,  the  Systemwide  limitation  for  BCs 
would  be  no  different  than  the  combined 
limitation  for  the  CoBank  and  the 
district  banks. 

Existing  regulations  set  forth 
requirements  for  determining  lending 
limits  for  the  purpose  of  purchasmg 
participations  in  loans  of  other  banks  for 
cooperatives.  Because  of  changes  made 
to  other  sections  of  the  lending  limit 
regulations,  this  section  is  redundant 


and  the  Fepcoposed  regulation  would 
delete  it  The  reproposed  regulation 
would  require  purdiaaed  loan 
partidpatioiis  to  be  aggregated  with 
direct  loans  before  the  boding  limit  is 
applied. 

Unlike  existing  requlatioos,  which 
relate  the  lending  limit  to  net  worth,  the 
reproposed  regulation  would  also 
require  Lending  limit  percentages  to  be 
applied  aganat  permanent  capital, 
computed  on  a  monthly  basis  and  in 
accordswe  with  subpart  H  of  part  615, 
except  that  protected  stodt  could  be 
included  until  January  1, 1998  Since  this 
compntatioB  eliminates  double  counting 
of  capital  the  requirement  of  existing 
regulations  to  subtratct  investments  in 
the  porchasiog  bank  owned  by  the 
originating  bank  for  cooperatives  prior 
to  compulation  is  redundant  and  would 
be  deleted  in  the  reproposed  regulation. 

List  of  Subjects  in  12  CFR  Parts  614  and 
619 

Agriculture.  Banks,  banking.  Credit 
Foreign  trade,  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

For  the  reasons  stated  in  the 
preamble,  parts  614  and  619  of  chapter 
VI,  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows; 

PART  6t4-LOAM  POUCtES  AMD 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Autborit>':  Sees  1.3. 1.5, 1.6, 1.7, 1.9. 1.10. 
2.0,  2.2,  2.3.  2.4.  2.10.  2.12.  2 13.  2.15.  3jD.  3.1. 
3.3.  3.7.  3.8.  3.10.  3.20.  3.2a  412.  4  12A.  413, 
4  13B,  4.14.  4.14A  4.14C  4  14D,  4.14E,  4.ia 
4  19,  4.36.  4.37,  i.9.  5.10,  5.17,  7.0.  7.Z  7.a  7.7, 
7.8.  7  12.  7.13.  ao,  8.5, 12  U.S.C  2011.  2013, 
2014.  2015,  2017,  2018.  2071.  2073,  2074.  2075. 
2091.  2093,  2094.  2096.  2121,  2122.  2124.  2I2S, 
2129,  2131.  2141.  2149.  2183.  2184,  2199,  2201. 
2202.  2202a.  2202c,  2202d.  2202c.  2206,  2207, 
2219a.  2219b,  2243.  2244.  2252.  2279a,  2279a-2, 
2279b,  2279b-l,  2279b-2,  2279f,  22?9f-1. 
227968.  22798»-5:  sec  413  of  Pub  L.  100-233. 

Subpart  A— Lending  Authorttlet 

2.  Section  614.4000  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  614.4000    Farm  Credit  Banks. 

•  *  •  «  • 

(e)  Other  interests  in  loans.  (1) 
Subject  to  the  requirements  of  subpart  H 
of  this  part.  Farm  Credit  Banks  may  sell 
interests  ui  loans  to  Farm  Credit  System 
institutions  authorized  to  purchase  such 
interests  and  to  other  lending 
institutions  that  are  not  Farm  Credit 
System  institutions 
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(2)  Subject  to  the  requirements  of 
subpart  H  of  this  part.  Farm  Credit 
Banks  may  purchase  interests  other  than 
participation  interests  in  loans  and 
nonvoting  stock  from  other  Farm  Credit 
System  institutions. 

(3)  Farm  Credit  Banks  may  purchase 
interests  in  loans  (other  than 
participation  interests  authorized  in 
paragraph  (d)  of  this  section)  from 
institutions  other  than  Farm  Credit 
System  institutions  only  for  the  purpose 
of  pooling  and  securitizing  such  loans 
under  title  VIII  of  the  Act. 

(4)  Farm  Credit  Banks  may  purchase 
an  interests  in  a  pool  of  subordinated 
participation  interests  that  contains  a 
subordinated  participation  interest  in  a 
loan  it  has  originated,  to  satisfy  the 
requirements  of  title  VIII  of  the  Act  with 
respect  to  such  loan. 

3.  Section  614.4010  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  614.4010    Agrtcuttural  credit  banks. 
•         •         •         •         • 

(f]  Other  interests  in  loans.  (1)  Subject 
to  the  requirements  of  subpart  H  of  this 
part,  agricultural  credit  banks  may  sell 
interests  in  loans  originated  under 
paragraphs  (a)  and  (b)  of  this  section  to 
other  Farm  Credit  System  institutions 
authorized  to  purchase  such  interests 
and  to  other  lending  institutions  that  are 
not  Farm  Credit  System  institutions. 

(2)  Subject  to  the  requirements  of 
subpart  H  of  this  part,  agricultural  credit 
banks  may  purchase  interests  in  loans 
and  nonvoting  stock  from  other  Farm 
Credit  System  institutions. 

(3)  Agricultural  credit  banks  may 
purchase  interests  in  loans  (other  than 
participation  interests  authorized  in 
paragraph  (e)  of  this  section)  from 
institutions  other  than  Farm  Credit 
System  institutions  only  for  the  purpose 
of  pooling  and  securitizing  such  loans 
under  title  VIII  of  the  Act. 

(4)  Agricultural  credit  banks  may 
purchase  an  interest  in  a  pool  of 
subordinated  participation  interests  that 
contains  a  subordinated  participation 
interest  in  a  loan  it  has  originated,  to 
satisfy  the  requirements  of  title  VIII  of 
the  Act. 

4.  Section  614.4030  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

{•14.4030    F«d«ral  land  credit 

associations. 

»        •        •        •        • 

(c)  Other  interests  in  loans.  (1) 
Subject  to  the  requirements  of  subpart  H 
of  this  part.  Federal  land  credit 
associations  may  sell  interests  in  loans 
made  under  paragraph  (a)  of  this  section 
to  Farm  Credit  banks,  as  authorized  by 


their  respective  funding  Farm  Credit 
Banks,  and  to  other  lending  institutions 
that  are  not  Farm  Credit  System 
institutions. 

(2)  Subject  to  the  requirements  of 
subpart  H  of  this  part,  Federal  land 
credit  associations  may  purchase 
interests  in  loans  and  nonvoting  stock 
from  Farm  Credit  banks,  as  authorized 
by  their  respective  funding  Farm  Credit 
Banks. 

(3)  Federal  land  credit  associations 
may  purchase  interests  in  loans  (other 
than  participation  interests  authorized 
in  paragraph  (b)  of  this  section)  from 
institutions  other  than  Farm  Credit 
System  institutions  only  for  the  purpose 
of  pooling  and  securitizing  such  loans 
under  title  VIII  of  the  Act. 

(4)  Federal  land  credit  associations 
may  purchase  an  interest  in  a  pool  of 
subordinated  participation  interests  that 
contains  a  subordinated  participation 
interest  in  a  loan  it  has  originated,  to 
satisfy  the  requirements  of  title  VIII  of 
the  Act. 

5.  Section  614.4040  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  6 1 4.4040    Production  credit  associations. 
•         •         t         •         • 

(d)  Other  interests  in  loans.  (1) 
Subject  to  the  requirements  of  subpart  H 
of  this  part,  production  credit 
associations  may  sell  to  and  purchase 
from  Farm  Credit  banks,  interest  in 
loans,  as  authorized  by  their  respective 
funding  Farm  Credit  Banks. 

(2)  Production  credit  associations  may 
purchase  interests  in  loans  (other  than 
participation  interests  authorized  by 
paragraph  (c)  of  this  section)  from 
institutions  other  than  Farm  Credit 
banks  only  for  the  purpose  of  pooling 
and  securitizing  such  loans  under  title 
VIII  of  the  Act. 

(3)  Production  credit  associations  may 
purchase  an  interest  in  a  pool  of 
subordinated  participation  interests  that 
contains  a  subordinated  participation 
interest  in  a  loan  it  has  originated,  to 
satisfy  the  requirements  of  title  VIII  of 
the  Act. 

(6)  Section  614.4050  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 6 1 4.4050    Agricultural  credit 
associations. 

•        •        *        *        • 

(d)  Other  interests  in  loans.  (IJ 
Subject  to  the  requirements  of  subpart  H 
of  this  part,  agricultural  credit 
associations  may  sell  interests  in  loans 
made  under  paragraph  (a)  of  this  section 
to  Farm  Credit  banks,  as  authorized  by 
their  respective  funding  Faim  Credit 
Banks,  and  to  other  lending  institutions 


that  are  not  Farm  Credit  System 
institutions. 

(2)  Subject  to  the  requirements  of 
subpart  H  of  this  part,  agricultural  credit 
associations  may  purchase  interests  in 
loans  and  nonvoting  stock  from  Farm 
Credit  banks,  as  authorized  by  their 
respective  funding  Farm  Credit  banks. 

(3)  Agricultural  credit  associations 
may  purchase  interests  in  loans  (other 
than  participation  interests  authorized 
by  paragraph  (c)  of  this  section)  from 
institutions  other  than  Farm  Credit 
System  institutions  only  for  the  purpose 
of  pooling  and  securitizing  such  loans 
under  title  VIII  of  the  Act. 

(4)  Agricultural  credit  associations 
may  purchase  an  interest  in  a  pool  of 
subordinated  participation  interests  that 
contains  a  subordinated  participation 
interest  in  a  loan  it  has  originated,  to 
satisfy  the  requirements  of  title  VIII  of 
the  Act. 

7.  Subpart  F  is  revised  to  read  as 
follows: 
Subpart  F— Appraisal  Requirements 

Sec. 

614.4240 
614.4245 
614.4250 
614.4255 
614.4260 
614.4265 
614.4266 
and 


Appraisal  deflniUons. 
Appraisal  policies. 
Appraisal  standards. 
Appraiser  independence. 
Appraiser  qualifications. 
Real  property  appraisals. 
Appraisals  of  personal  property 
intangibles. 

Subpart  F— Appraisal  Requirements 
§  6 1 4.4240    Appraisal  definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Abundance  of  caution,  when  used 
to  describe  decisions  to  require 
collateral,  means  that  the  collateral  is 
required  in  circumstances  in  which  it  is 
not  required  by  statute,  regulation  or  the 
institution's  policies,  and  it  would  not  be 
required  by  a  prudent  lender  to  support 
the  credit  decision.  To  qualify  for  the 
abundance  of  caution  exception  to  the 
requirements  of  this  subpart,  the 
institution  must  document  in  the  loan 
file  that  the  application,  when  evaluated 
on  the  credit  factors  set  forth  in 

§  614.4160  without  considering  the 
collateral  that  is  the  subject  of  the 
appraisal,  would  support  the  credit 
decision. 

(b)  Appraisal  means  a  written 
statement  independently  and  impartially 
prepared  by  a  qualified  appraiser  setting 
forth  an  opinion  as  to  the  market  value 
of  an  adequately  described  property  as 
of  a  specific  date(s),  supported  by  the 
presentation  and  analysis  of  relevant 
market  information. 

(c)  Appraisal  Foundation  means  the 
Appraisal  Foundation  established  on 
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November  30. 1987,  by  professional 
appraisal  organizations,  as  a  not-for- 
profit  corporation  under  the  laws  of 
Illinois,  in  order  to  enhance  the  quality 
of  professional  appraisals. 

(d)  Appraisal  Subcommittee  means 
the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council. 

(e)  Cost  approach  means  the  valuation 
process  by  which  an  appraiser 
establishes  an  indicated  value  by 
measuring  the  current  cost  to  construct  a 
reproduction  or  replacement  for  the 
improvements  minus  the  amount  of 
depreciation  (physical  deterioration,  or 
functional  and/or  economic 
obsolescence)  evident  in  the  structure 
from  all  causes  plus  the  market  value  of 
the  land. 

(f)  Designated  appraiser  means  a 
qualified  appraiser  that  has  successfully 
completed  at  least  60  course  hours  of 
agricultural  real  estate  appraisal 
training  (of  a  type  recognized  by  a  State 
certification  auUiority)  and  the  minimum 
appraisal  educational  and  experience 
requirements  to  be  licensed  by  such 
State  as  a  real  estate  appraiser.  Such 
minimum  appraisal  educational 
requirements  shall  include  courses  on 
real  estate  economic  theories  and 
principles,  income  and  discounted  cash, 
and  appraisal  standards  and  ethics. 

(g)  Fee  appraiser  means  a  qualified 
appraiser  who  is  not  an  employee  of  the 
contracting  institution  and  performs  an 
appraisal  on  a  fee  basis.  For  purposes  of 
this  subpart  a  fee  appraiser  may  include 
a  "qualified"  staff  appraiser  from 
another  Farm  Credit  institution  only  if 
the  employing  institution  is  not 
operating  under  joint  management  with 
the  contracting  institution. 

(h)  Highest  and  best  use  means  the 
reasonable  and  most  probable  use  of  the 
property  that  would  result  in  the  highest 
market  value  of  vacant  land  or  improved 
property,  as  of  the  date  of  valuation. 

(i)  Income  capitalization  approach 
means  the  procedure  that  values 
property  by  measuring  the  present  value 
of  the  expected  fut\ire  benefits  of 
property  ownership.  The  income 
capitalization  approach  requires  that  the 
present  value  discount  rate  (or 
capitalization  rate)  be  derived  by  the 
investigation  of  acceptable  rates  of 
return  to  owners  of  similar  properties. 
Favorable  or  unfavorable  features  of  the 
subject  property  such  as  commodity 
markets,  roads,  transportation, 
community  facilities,  dwelling  value, 
and  other  amenities  must  be  considered 
in  the  valuation. 

(j)  Market  value  means  the  most 
probable  price  in  cash,  in  terms  of 
financial  arrangements  equivalent  to 
cash,  or  in  other  precisely  revealed 


terms,  for  which  the  appraised  property 
will  sell  in  a  competitive  mari(et  under 
all  conditions  requisite  to  fair  sale 
(including  exposure  on  the  open  market 
for  a  reasonable  time),  with  the  buyer 
and  seller  each  acting  prudently, 
knowledgeably,  and  for  self-interest, 
and  assuming  that  neither  is  under 
duress. 

(k)  Personal  property  for  purposes  of 
this  subpart,  means  all  tangible  and 
moveable  property  not  considered  real 
property  or  fixtures. 

(1)  Qualified  appraiser  means  an 
individual,  who  is  competent,  reputable, 
impartial  and  has  sufficient  training  and 
experience  in  appraising  property  of  the 
type  that  is  the  subject  of  the  appraisal 
(subject  property)  to  perform  a 
competent  appraisal  and  meets  the 
institution's  standards  for  appraiser 
qualifications. 

(m)  Real  estate-related  financial 
transactions  means  any  transaction 
involving: 

(1)  The  sale,  lease,  purchase, 
investment  in  or  exchange  of  real 
property,  including  interest  in  property 
or  the  financing  thereof;  or 

(2)  The  refinancing  of  real  property  or 
interests  in  real  property;  or 

(3)  The  use  of  real  property  or 
interests  in  real  property  as  security  for 
a  loan  or  investment,  including 
mortgage-backed  securities. 

(n)  Sales  comparison  approach  means 
the  procedure  that  values  property  by 
comparing  the  subject  property  to 
similar  properties  located  in  relatively 
close  proximity,  having  similar  size  and 
utility,  and  having  been  recently  sold  in 
arms-length  transactions  (comparable 
sales).  The  sales  comparison  approach 
requires  the  appraiser  to  estimate  the 
degree  of  similarity  and  difference 
between  the  subject  property  and 
comparable  sales.  Such  comparison 
shall  be  made  on  the  basis  of  conditions 
of  sale,  financing  terms,  market 
conditions,  location,  physcial 
characteristics,  and  income 
characteristics.  Appropriate  adjustments 
shall  be  made  to  the  comparable 
property  based  on  the  identified 
deficiencies  or  superiorities  to  arrive  at 
a  probable  price  for  which  the  subject 
property  could  be  sold  on  the  date  of  the 
appraisal. 

(o)  State-certified  appraiser  means 
any  individual  who  has  satisfied  the 
requirements  for  and  been  certified  as  a 
real  estate  appraiser  by  a  State  or 
territory  whose  requirements  for 
certification  currently  meet  or  exceed 
the  minimum  criteria  for  certification 
issued  by  the  Appraiser  Qualification 
Board  of  the  Appraisal  Foundation. 

(p)  State-licensed  appraiser  means 
any  individual  who  has  satisfied  the 


requirements  for  licensing  and  has  been 
licensed  as  a  real  estate  appraiser  by  a 
State  or  territory  in  which  the  licensing 
procedures  comply  with  the  licensing 
criteria  of  the  Appraisal  Subcommittee, 
(q)  Transaction  value  means; 

(1)  For  loans  or  other  extensions  of 
credit,  the  amount  of  the  loan,  loan 
commitment,  or  other  extensions  of 
credit; 

(2)  For  sales,  leases,  purchases,  and 
investments  in  or  exchanges  of  real 
property,  the  market  value  of  the 
property  interest  involved:  and 

(3)  For  the  pools  of  loans  or  interests 
in  real  property,  the  transaction  value  of 
the  individual  loans  or  the  market  value 
of  the  real  property  interests  comprising 
the  pool. 

(r)  USPAP  means  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  adopted  by  the  Appraisal 
Foundation. 

§  6 1 4.4245    Appraisal  policies. 

(a)  The  board  of  directors  of  each 
Farm  Credit  institution  that  extends 
credit  or  engages  in  leasing  shall  adopt 
well-defined  and  effective  appraisal 
policies  and  standards  that  are 
formulated  to  insure  that  appraisals  are 
completed  by  persons  that  have  the 
knowledge  and  experience  to  perform 
the  assigned  work  competently  and  in 
an  unbiased  manner.  The  policies  and 
standards  shall,  at  a  minimum: 

(1)  Incorporate  the  requirements  of 
and  be  consistent  with  this  subpart: 

(2)  Be  consistent  with  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  (USPAP); 

(3)  Establish  standards  for  the 
qualifications,  education,  and 
competence  of  appraisers  who  perform 
appraisals  for  the  institution,  which 
standards  shall  be  consistent  with 
USPAP;  and 

(4)  Establish  criteria  for  determining 
the  circumstances  under  which 
collateral  appraisals  will  be  required 
and  when  they  will  be  required,  which 
criteria  must,  at  a  minimum,  take  into 
account  such  factors  as  market  trends, 
market  volatility,  and  various  types  of 
credit,  loan,  servicing,  collection,  and 
liquidation  actions. 

(b)  Federal  land  bank  associations 
shall,  with  the  approval  of  their 
respective  Farm  Credit  banks,  adopt 
appraisal  policies  that  refiect  bank 
policies  and  standards. 

§  6 1 4.4250    Appraisal  standards. 

(a)  When  real,  personal,  or  intangible 
property  is  required  as  security  pursuant 
to  subparts  D  and  E  of  part  614  or  is 
relied  upon  in  making  the  credit 
decision,  all  appraisals  shall  be 
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performed  in  conformance  with  the 
USPAP  standards  as  adopted  by  the 
Appraisal  Foundation  except  as 
provided  in  para^aph  (b)  of  this  section. 
SpeciHcally.  the  appraisal  must 

(1]  Disclose  any  steps  taken  to  comply 
with  the  USPAP  "Competency 
Provision,"  as  appropriate; 

(2)  Vahie  the  subject  property  in  its 
"as  is"  condition  based  upon  market 
value  as  defined  in  S  614.4240  of  this 
subpart 

(3)  Be  presented  in  a  written  format 
and  satisfy  the  reqnirements  of  this 
subpari; 

[4]  Consider  the  purpose  for  which  the 
property  will  be  used  and  the  property's 
highest  and  best  use.  if  different  from 
the  intended  use; 

(5)  Be  sufficiently  descriptive  to 
enable  the  reader  to  ascertain  the 
estimated  market  value  and  the 
rationale  for  the  estimate; 

(6)  Provide  sufficient  detail  and  depth 
analysis  to  reflect  the  relevant 
characteristics  and  complexity  of  the 
property  appraised; 

(7)  Analyze  and  report,  as 
appropriate,  en — 

(i)  The  cmrent  income-producing 
capacity  of  the  property; 

(ii)  A  reasonable  marketing  period  for 
the  property; 

(iii)  The  current  market  conditions 
and  trends  that  will  affect  projected 
income,  to  the  extent  such  conditions 
will  affect  the  Tohie  of  the  property;  and 

(iv)  The  appropriate  deductions  and 
discounts  as  they  would  apply  to  the 
property,  including  but  not  limited  to 
condition  of  the  facilities  and  property, 
specialization  of  the  operation  aiui 
property,  and  other  potential  Habilities 
including  those  associated  with  any 
haxardous  waste; 

(B)  Indode  in  the  certification  required 
by  the  USPAP  an  additional  statement 
that  the  appraisal  assignment  was  not 
based  on  a  requested  minimum 
valuation  or  specific  valuation  or 
approval  of  a  loan:  and 

(9)  Contain  sufficient  supporting 
documentation  (including  a  legal 
description  of  real-property]  with  all 
pertinent  informatica  reported  so  that 
the  appraiser's  reasoning,  judgment,  and 
analysis  in  arriving  at  a  conclusion 
indicate  to  the  reader  the 
reasonableness  of  the  market  value 
reported. 

(b)  Appraisals  of  real,  personal  and 
intangible  property  may  be  performed 
using  the  "Departure  Provisions"  of 
USPAP  only  ander  one  of  the  foDowing 
coxKiitkMia: 

(1)  The  tnoaaction  value  is  SSOJOOO  ot 
less; 

(2)  A  lion  on  the  property  has  been 
taken  as  collataral  solely  through  an 


abundance  of  caution  and  the  terms  of 
the  transaction  as  a  consequence  have 
not  been  made  more  favorable  than  they 
would  have  been  in  the  absence  of  the 
lien; 

(3)  There  is  a  subaequent  transaction 
resulting  from  the  maturing  extension  of 
credit,  provided  that; 

(i)  The  borrower  has  performed 
satisfactorily  according  to  the  original 
terms; 

(ii)  No  new  monies  have  been 
advanced  other  than  as  previously 
agreed; 

(iii)  The  credit  standing  of  the 
borrower  has  not  deteriorated;  and 

(iv)  There  has  been  no  material 
deterioration  in  market  conditions  or 
physical  aspects  of  the  property  that 
would  threaten  die  Institution's 
collateral  position;  or 

(4)  An  institution  purchases  a  loan  or 
interest  in  a  loan,  pooled  loans,  or 
interests  in  real  property,  including 
mortgage-backed  securities,  provided 
that  the  appraisal  prepared  for  each 
pooled  loan  or  real  property  interest, 
when  originated,  met  the  appraisal 
standards  of  this  regulation,  other 
Federal  regulations  adopted  pursuant  to 
the  Financial  Institutions  Recovery, 
Reform,  and  Enforcement  Act  of  1989,  or 
the  requirements  of  the  government- 
sponsored  secondary  market 
intermediaries  under  whose  auspices 
the  Interest  is  sold. 

§614.42SS    Appratosr  tndepsndanoa. 

(a)  Except  as  provided  for  In 
paragraph  (c)  of  this  section,  all 
appraisals  of  real,  personal,  and 
intangible  property  that  serve  as  the 
primary  security  for  a  loan  shall  be 
performed  by  a  qualified  appraiser  who 
has  no  direct  or  indirect  interest, 
financial  or  otherwise,  in  the  loan  or 
subject  property  and  is  not  engaged  in 
the  marketing,  lending,  collectiona,  or 
credit  decision  processes  of  any  of  the 
following; 

(1)  A  Farm  Credit  institution  making 
or  originating  the  loan: 

(2)  A  Farm  Credit  institution  operating 
unider  common  management  with  the 
institution  making  or  originating  the 
loan;  or 

(3)  A  Farm  Credit  institution 
purchasing  an  interest  in  the  loan.  In 
those  cases  where  an  appraisal  has 
been  performed  by  en  individual  bam 
another  Farm  Credit  institution  for  a 
loan  in  which  such  mstitution 
subsequently  purchases  an  interest,  the 
appraiser  shall  not  participate  in  any 
decision  related  to  the  loan  purchase. 

(b)  Fee  appraisers  shall  be  engaged 
direcdy  by  the  institution  or  its  agent 
and  shail  have  no  direct  or  iadiracA 


interest,  fmanciaJ  or  otherwise,  in  the 
property  or  transaction. 

(c)  For  transaction  values  of  $50,000  or 
less,  if  the  only  "qualified"  persons 
available  to  perform  an  appraisal  are 
involved  in  tiw  marketing,  lending, 
collections,  or  credit  decision  processes 
of  the  institution,  the  institution  may  use 
such  persons  as  appraisers  provided  it 
takes  appropriate  steps  to  ensure  thst 
the  appraiser  exercises  independent 
judgment  and  that  die  appraisal  is 
adequate.  Such  steps  shall  include,  but 
are  not  Hmited  to; 

(1)  Procedures  for  ensuring  that  an 
individual  shall  not  perform  appraisals 
in  connection  with  transactions  in  which 
the  appraiser  is  otherwise  involved, 
professionally  or  individually;  and 

(2)  Prohibiting  directors,  officers,  and 
employees  from  participating  in  any 
vote  or  approval  involving  assets  on 
which  they  performed  an  appraisal. 

§«14>4260    Appralasr  quaiUcstlona. 

(a)  Real,  personal  and  intangible 
property.  AU  appraisals  shall  be 
performed  by  a  qualified  appraiser  who 
meets  the  established  standards  of  the 
Farm  Credit  institution  obtaining  the 
appraisal. 

(b)  Real  estate.  For  all  appraisals 
completed  after  January  1, 1992,  die 
following  requirements  shall  apply; 

(1)  Appraisals  for  real  estate-related 
fmancia!  transactions  with  transaction 
vahies  of  $1,000,000  or  more  shall  be 
performed  by  a  qualified  appraiser  who 
is  a  State-certifled  real  estate  appraiser. 

(2)  Appraisals  for  all  real  estate- 
related  financial  transactions  with 
transaction  values  of  less  than 
$1,000,000  but  in  excess  of  $250,000  shall 
be  performed  by  a  qualified  appraiser 
who  is  a  State-certified  real  estate 
appraiser.  For  appraisers  completed 
prior  to  Janueiry  1, 1994,  the 
requirements  of  this  paragraph  may  be 
met  by  appraisals  performed  by  a 
designated  appraiser. 

(3)  Appraisals  for  real  estate-related 
financial  transactions  with  transaction 
values  of  $250,000  or  less  but  in  excess 
of  $50,000  shall  be  performed  by  a 
qualified  appraiser  who  is  a  State- 
certified  real  estate  appraiser  or  a  State- 
licensed  appraiser.  For  appraisals 
con^>leted  prior  to  Jaoiwry  1, 1S04.  the 
requirements  of  this  paragraph  may  be 
met  by  appraisals  performed  by  a 
designated  appraiser. 

(4)  Appraisals  of  real  jaoperty 
securing  a  loan  shall  not  be  required  to 
be  completed  by  a  State-certifiad. 
designated,  or  State^kseosed  apjvaiser 
for  transactioos  in  whioh: 

(i]  Itie  transactioa  vaioe  is  isaoOO  or 

less; 
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(ii)  A  lien  on  real  property  has  been 
taken  as  collateral  solely  out  of  an 
abundance  of  caution  and  the  terms  of 
the  transaction  as  a  consequence  have 
not  been  made  more  favorable  than  they 
would  have  been  in  the  absence  of  the 
lien; 

(iii)  There  is  a  subsequent  transaction 
resulting  from  the  maturing  extension  of 
credit,  provided  that: 

(A)  The  borrower  has  performed 
satisfactorily  according  to  the  original 
terms; 

(B)  No  new  monies  have  been 
advanced  other  than  as  previously 
agreed; 

(C)  The  credit  standing  of  the 
borrower  has  not  deteriorated;  and 

(D)  There  has  been  no  material 
deterioration  in  market  conditions  or 
physical  aspects  of  the  property  that 
would  threaten  the  institution's 
collateral  position;  or 

(iv)  An  institution  purchases  a  loan  or 
an  interest  in  a  loan,  pool  of  loans  (real 
property),  or  mortgage-backed 
securities,  provided  that  the  appraisal 
prepared  for  each  pooled  loan  or  real 
property  interest,  when  originated,  met 
the  appraisal  standards  of  this 
regulation,  other  Federal  regulations 
adopted  pursuant  to  the  Financial 
Institutions  Recovery,  Reform,  and 
Enforcement  Act  of  1989,  or  the 
requirements  of  the  government- 
sponsored  secondary  market 
intermediaries  under  whose  auspices 
the  interest  is  sold. 

§  61 4.4265    Real  property  appraisals. 

(a)  Real  estate  shall  be  valued  on  the 
basis  of  market  value. 

(b)  Real  estate  shall  be  valued  by  a 
reasonable  valuation  method  that 
considers  the  income  capitalization 
approach,  the  sales  comparison 
approach,  and/or  the  cost  approach,  as 
appropriate  under  the  provisions  of 
USPAP. 

(c)  At  a  minimum,  where  the  real 
estate  is  an  integral  part  of  and  supports 
the  principal  source  of  loan  repayment, 
the  appraiser  shall  develop  and 
document  in  the  appraisal,  in 
accordance  with  USPAP,  the  income 
capitalization  approach  (establishing  a 
production  earnings  capacity  for  the 
property)  and  at  least  one  of  the  other 
two  approaches  to  valuing  real  estate, 
whichever  is  appropriate.  The  earnings 
capacity  established  on  such  properties 
shall  be  documented  as  part  of  the 
credit  analysis  for  any  related  loan 
action  whether  the  income  approach 
value  is  used  as  the  market  value  or  not. 

(d)  Collateral  closely  aligned  with,  an 
integral  part  of.  and  normally  sold  with 
real  estate  (fixtures),  may  be  included  in 
the  value  of  the  real  estate.  All  other 


collateral  assnr.iated  with  the  real 
estate,  but  designated  as  personal 
property,  shall  be  appraised  as  personal 
property  in  accordance  with  paragraph 
(b)  of  this  section. 

(e)  The  appraisal  shall  properiy 
identify  all  nonagricultural  influences, 
including  but  not  limited  to,  urban 
influence,  mineral  deposits,  and 
commercial  building  development  value. 

(f)  The  "Departure  Provisions"  of 
USPAP  may  not  be  used  for  real  estate 
appraisals  unless  such  appraisals  meet 
the  conditions  of  S  614.4250(b). 

§614.4266    Appraisals  of  personal 
property  and  Intangitiles. 

(a)  Personal  property  and  intangibles 
shall  be  valued  on  the  basis  of  market 
value  in  accordance  with  the  USPAP 
and  the  institution's  appraisal  standards 
and  policies. 

(b)  The  "Departure  Provisions"  of 
USPAP  may  not  be  used  for  personal 
property  and  intangible  appraisals 
unless  such  appraisals  meet  the 
conditions  of  S  614.4250(b). 

(c)  Personal  property  appraisals  shall 
include  a  description  of  the  property 
being  appraised,  including  location  of 
the  property. 

(d)  Appraisals  of  intangibles  shall 
include  a  review  and  description  of  the 
legal  documents  supporting  the  property 
interests  and  marketability  of  the 
intangible  property,  including  applicable 
terms,  conditions,  and  restrictions 
contained  in  the  document  that  would 
affect  the  value  of  the  property. 

8.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  H— Loan  Purctwses  and  Sales 

Sec. 

614.4325  Purchase  and  sale  of  interests  in 

loans. 

614.4330  Loan  participations. 

614.4335  Borrower  stock  requirements. 

614.4336  Borrower  rights. 

614.4337  Disclosure  to  borrowers. 

Subpart  H— Loan  Purchases  and  Sales 

§  614.4325    Purchase  and  sale  of  Interests 
In  loans. 

(a)  For  the  purposes  of  this  subpart, 
the  following  definitions  shall  apply: 

(1)  Interests  in  loans  means 
ownership  interests  in  the  principal 
amount,  interest  payments  or  any  aspect 
of  a  loan  transaction,  including  servicing 
rights. 

(2)  Lead  lender  means  a  lending 
institution  having  a  direct  contractual 
relationship  with  a  borrower  to  advance 
funds,  which  institution  sells  or  assigns 
an  interest  or  interests  in  such  loan  to 
one  or  more  other  lenders. 

(3)  Loan  means  any  extension  of 
credit  or  similar  financial  assistance  of 


the  type  authorized  under  the  Act  such 
as  leases,  guarantees,  letters  of  credit, 
and  other  similar  transactions. 

(4)  Loan  participation  means  a 
fractional  undivided  interest  in  the 
principal  amount  of  a  loan  that  is  sold 
by  a  lead  lender  to  a  participating 
institution  in  accordance  with  the 
requirements  of  {  614.4330.  The  term 
"loan  participation"  does  not  include  « 
subordinated  participation  interest. 

(5)  Participating  institution  means  an 
institution  that  purchases  a  fractional 
undivided  interest  in  the  principal 
amount  of  a  loan  originated  by  another 
lender. 

(6)  Sale  with  recourse  means  a  sale  of 
a  loan  or  an  interest  in  a  loan  in  which 
the  seller 

(i)  Retains  some  risk  of  loss  from  the 
transferred  asset  for  any  cause  except 
the  seller's  breach  of  usual  and 
customary  warranties  or  representations 
designed  to  protect  the  purchaser 
against  fraud  or  misrepresentation;  or 

(ii)  Has  an  obligation  to  make 
payments  of  principal  or  interest  to  any 
party  resulting  from: 

(A)  Default  on  principal  or  interest  on 
the  loan  by  the  borrower  or  any  other 
deficiencies  in  the  obligor's 
performance; 

(B)  Changes  in  the  market  value  of  the 
assets  after  transfer 

(C)  Any  contractual  relationship 
between  the  seller  and  purchaser 
incident  to  the  transfer  that  by  its 
terms,  could  continue  even  after  final 
payment,  default  or  other  termination  of 
the  assets  transferred;  or 

(D)  Any  other  cause. 

(7)  Subordinated  participation  interest 
means  an  interest  in  a  loan  that  bears 
the  first  risk  of  loss,  including  the 
retention  of  such  an  interest  when  a 
loan  is  sold  to  a  pooler  certified  by  the 
Federal  Agncultura!  Mortgage 
Corporation  pursuant  to  title  VIII  of  the 
Act,  or  an  interest  in  a  pool  of 
subordinated  participation  interests 
purchased  to  satisfy  the  requirements  of 
title  VIII  of  the  Act  with  respect  to  a 
loan  sold  to  such  a  certified  pooler. 

(b)  Authority  to  purchase  and  sell 
interests  in  loans.  Loans  and  interests  in 
loans  may  only  be  sold  in  accordance 
with  each  institution's  lending 
authorities,  as  set  forth  in  subpart  A  of 
this  part.  No  Farm  Credit  institution  may 
purchase  from  an  institution  that  is  not  a 
Farm  Credit  institution  any  interest  in  a 
loan,  except  for  the  purpose  of  pooling 
and  securitizing  such  loans  under  title 
VIII  of  the  Act.  unless  such  an  interest  is 
a  participation  interest  that  qualifies 
under  the  institution's  lending  authority, 
as  set  forth  in  subpart  A  of  this  part,  and 
meets  the  requirements  of  S  614.4330. 
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(c)  Policies.  Each  Fann  Credit 
institution  that  ia  authorized  to  tell  or 
purchase  interests  in  loans  under 
subpart  A  of  this  part  shall  exercise  that 
authority  in  accordance  with  a  policy 
adopted  by  its  board  of  directors  that 
addresses  the  foiiowing  matters: 

(1)  The  types  of  institutions  to  which 
the  institution  is  authorized  to  sell 
interests  iii  loaas; 

(2)  The  types  of  loans  in  which  the 
institution  may  purchase  or  sell  an 
interest,  and  the  types  of  interests  which 
may  be  purchased  or  soli 

(3)  The  underwriting  standards  to  be 
applied  in  the  purchase  of  interest: 

(4)  Such  limitations  on  the  aggregate 
principal  amount  of  interests  in  loans 
that  the  institution  may  purchase  from  a 
single  institution  as  are  necessary  to 
diversify  risk  and  such  Hmitations  on 
the  aggregate  amount  the  institution 
may  purchase  from  all  institutions  as 
are  necessary  to  assure  that  service  to 
the  terriory  is  not  Impeded; 

(5)  Provision  for  the  identification  and 
reporting  of  loans  in  which  interests  are 
sold  or  purchased: 

(8)  Requirements  for  providing  and 
securing  in  a  timely  manner  adequate 
credit  and  other  information  needed  to 
make  an  independent  credit  judgment: 
and 

(7)  Any  limitations  or  conditions  to 
which  sales  or  purchases  are  subject 
that  the  board  deems  appropriate, 
including  arbitration. 

(d)  Purchase  and  sale  agreements. 
Agreements  to  purchase  or  sell  an 
interest  in  a  loan  shall,  at  a  minimum: 

(1)  Identify  the  particular  loanfs)  to  be 
covered  by  the  agreement; 

(2)  Provide  for  the  transfer  of  credit 
and  other  borrower  information  on  a 
timely  and  continning  basis: 

(3)  Provide  for  sharing,  dividirtg.  or 
assigning  collateral: 

(4)  Identify  the  nature  of  the 
interest(s]  sold  or  purchased: 

(5)  Set  forth  the  rights  and  obligations 
of  the  parties  and  the  terms  and 
conditions  of  the  sale;  and 

(6)  Contain  any  term  nece8sar>'  for  the 
appropriate  administration  of  the  loan 
and  the  protection  of  the  interests  of  the 
Fann  Credit  institution. 

(e)  Independent  credit  judgment.  Each 
institution  that  purchases  an  interest  in 
a  loan  shall  make  a  judgment  on  the 
cjredit worthiness  of  the  borrower  that  is 
independent  of  the  originating  or  lead 
lender  and  any  intermediary  seller  or 
broker  prior  to  the  purchase  of  the 
interest  and  prior  to  any  servicing  action 
that  alters  the  terms  of  the  original 
agreement,  which  judgment  shall  not  be 
delegated  to  any  per8on(s)  not  employed 
by  the  institution,  t^  employee  who 
performed  an  appraisal  oo  any 


collateral  supporting  a  loan  shall 
participate  m  the  tlecision  to  purchase 
that  loan.  The  independent  credit 
judgment  shall  be  documented  by  a 
credit  analysis  that  considers  factors  set 
forth  in  {  614.4160  and  is  independent  of 
the  originating  institution  and  any 
intermediar>'  seller  or  broker.  The  credit 
analysis  shall  consider  such  credit  and 
other  borrower  information  as  would  be 
required  by  a  prudent  lender  and  shall 
include  an  evaluation  of  the  capacity 
and  reliabUity  of  the  servicer.  Boards  of 
directors  of  jointly  managed  institutions 
shall  adopt  procedures  to  ensure  that 
the  interests  of  their  respective 
shareholders  are  protected  in 
participations  between  such  institutions. 

(0  Limitations.  The  aggregate 
principal  amount  of  interests  in  loans 
purchased  from  a  single  lead  lender  and 
the  aggregate  principal  amount  of 
interests  in  loans  purchased  from  other 
institutions  shall  not  exceed  the  limits 
set  in  the  institution's  pwlicy. 

(g)  Lending  limits.  In  order  to  exclude 
the  principal  amount  of  interests  sold 
from  the  principal  amount  of  the  loan  for 
the  purpose  of  determining  compliance 
with  the  lendmg  limits  set  forth  in 
subpart  j  of  this  part,  sale  agreements 
must  meet  the  foiiowing  requirements: 

(!)  The  interest  sold  must  be  an 
undivided  interest  m  the  principal 
amount  of  the  loan  and  all  collateral 
securing  the  loan; 

(2)  The  interest  must  be  sold  without 
recourse;  and 

(3)  The  agreement  under  which  the 
interest  is  sold  must  provide  for  the 
sharing  of  all  payments  of  principal 
collection  expenses,  collateral  proceeds 
and  risk  of  loss  on  a  pro  rata  basis 
according  to  the  percentage  interest  in 
the  principal  amount  of  the  loan. 
Agreements  that  provide  for  the  pro  rata 
sharing  to  commerce  at  the  time  of 
default  or  similar  event,  as  defined  in 
the  agreement  under  which  the  interest, 
is  sold,  shall  be  considered  to  be  pro 
rata  agreements,  notwithstanding  the 
fact  that  advances  are  made  and 
payments  are  distributed  on  a  basis 
other  than  pro  rata  prior  to  that  time. 

(h)  Sales  with  recourse.  When  a  loan 
or  interest  in  a  loan  is  sold  with 
recourse,  it  shall  be  accorded  the 
following  treatment: 

(1)  The  loan  shall  be  considered,  to 
the  extent  of  the  recourse,  an  extension 
of  credit  by  the  purchaser  to  the  seller. 
as  well  as  an  extension  of  credit  from 
the  seller  to  the  borrowerfs),  for  the 
purpose  of  determining  whether  credit 
extensions  to  a  borrower  are  within  the 
lending  limits  established  in  subpart  ]  of 
this  part. 

(2)  The  amount  of  the  loan  subject  to 
the  recourse  agreement  shall  be 


considered  a  loan  sold  with  recourse  for 
the  purpose  of  computing  permanent 
capital  ratios. 

!«14.43M    Loan  participations. 

Agreements  to  purchase  or  sell  a 
participation  interest  shall  be  subject  to 
the  provisions  of  5  614.4325,  and.  in 
addition,  shall  satisfy  the  requirements 
of  this  section. 

[a]  Participation  agreements. 
Agreements  to  purchase  or  sell  a 
participation  interest  in  a  loan  shall,  in 
addition  to  meeting  the  requirements  of 
5  614.4325(d),  at  a  minimum: 

(1)  Defixw  the  duties  and 
responsibilities  of  the  participating 
institution  and  the  lead  lender,  and/or 
the  servicing  institution,  if  different  from 
the  lead  lenden 

(2)  Provide  for  loan  servicing  and 
monitonng  of  the  servicer 

(3)  Set  forth  authorization  and 
conditions  for  action  in  the  event  of 
borrower  distress  or  default; 

(4)  Provide  for  sharing  of  risk; 

(5)  Set  forth  conditions  for  the  offering 
and  accepUnce  of  the  loan  participation 
and  termination  of  the  agreement; 

(6)  Provide  for  sharing  of  fees,  interest 
charges,  and  costs  between  participating 
institutions; 

(7)  Provide  for  a  method  of  resolution 
of  disagreements  arising  under  the 
agreement  between  two  or  more  Farm 
Credit  System  institutions; 

(8)  Specify  whether  the  contract  is 
assignable  by  either  party;  and 

(9)  Provide  for  the  issuance  of 
participation  certificates  to  the 
participants  evidencing  an  undivided 
interest  in  a  loan. 

(b)  Retention  requiremenL  No 
participation  interest  may  be  purchased 
from  an  institution  that  is  not  a  Farm 
Credit  institution  unless  the  servicing 
institution  has  an  ownership  interest  in 
the  principal  amount  of  the  loan  of  at 
least  10  percent,  or  the  amount 
permitted  by  the  institution's  lending 
limit,  which  ownership  interest  cannot 
be  assigned  separately  from  the 
ser\'icing  rights. 

(c)  Intrasystem  participations.  Loans 
participated  between  or  among  Farm 
Credit  System  institutions  shall  meet  the 
borrower  eligibility,  membership,  loan 
term,  loan  amount,  loan  security,  and 
stock  purchase  requirement  of  the 
originating  lender. 

§614.4335    Borrowor atook  POQulronMnta. 

(a)  As  a  condition  of  obtainuig  a  loan 
by  or  through  a  Farm  Credit  institution, 
including  loans  originated  for  sate  to 
other  lenders,  a  borrower  shan  meet  the 
institution's  raioimum  stock  purchase 
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requirements!  Suoh  stoek  may  be  retixed 
only  i^theinBtttution.meetfr  its  minimum 
permanent  capital  standards  and  only  in 
accordance  with  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  section. 

(l)'.If  the  loan  or  a  portion  of  the  loan 
is  sold  with  pecourse' (including  a  saleof 
a  portion  of  the  loan  with  a  retained 
subordinated  interest),  or  if  the  entire 
loan  is  sold  without  recourse  but  an 
interest  in  a  pool  of  subordinated 
participation  interests  is  purchased  or  a 
contribution  to  a^  cash  reserve  is  mad6  to 
satisfy  the  requirements  of  title  VIII  of 
the  Acr  with  respect  to  the  loan, 
borrower  stock  may  not  be  retired 
below  the  institution's  minimum  stock 
purchase  requiiemant  for  the  entine  loan. 

(2)  ffa  portion  of  the  loan  is  sold 
without  recourse  and  a  portion  is 
retained  that"  ia  not  a  subordinated 
interest,  a  proportionate  amount  of 
borrower  stock  may  be  retired  provided 
minimum  regulatory  capital. 
requirements  are  met  but  in  no  event 
may  stock  be  retired  below  the 
institution's  mimimum  stock  purchase 
requirement  for  the  portion  retained, 

(3)  If  the  entire  loan  is  «nld  without 
recourse  and' no  interest  in  a  pool  of 
subordinated- participation  interests  is 
taken  and  no  contribution  to  a  cash 
resen'e  is  made  to  satisfy  the 
requirements  of  title  VIII  of  the  Act  with 
respect  to  the  loan,  the  stock  may  be 
retired;  provided  regulatory  capital 
requirement*  are  met 

(b)  If  an  institutton  repurchases  a  loan 
on  which  the  stock  has  been  retired,  the 
borrower  shall  be  required  to 
repurchase  stock  in  the  amount  of  the 
minimum  stock  purchase  requirement. 

§614.4336    Borrawer rights. 

(a)  Each  institution  that  contemplates 
selling  an  interest  in  a  loan  subject  to 
the  borrower  rights  provisions  of  title  IV 
of  the  Act  shall  either: 

(1)  Include  proYiaions  in  the  contract 
with  the  borrower  that  ensure  that  the 
purchaser  of  the  loan  will  be  obligated 
to  accord  the  borrower  the  same  rights 
"qualified  lenders"  must  provide  under 
the  Act;  or 

(2)  Obtain  a  waiver  of  the  statutory 
borrower  rights  from  the  borrower.  A 
waiver  of  borrower  rights  shall  have  no 
effect  until  the  loan  is  sold  and  shall 
have  no  effect  if  the  loan  or  a  portion, 
thereof  is  repurchased. 

(b)  Before  obtaining  a  waiver  of 
borrower  rights  for  the  purpose  of 
selling  a  loan,  the  lending  institution 
shall  disclose  to  the  borrower 

(1)  A  full  and  complete  description  of 
the  statutory  rights  the  borrower  is 
asked  to  waive; 


(2)  Anji  oHaogea  in  loan:  tenna'Or 
condi  tionS' that  wiU  oceiu  if  the' loan  ia 
not  sold;  and 

(3^  The  fast  that  the  waiver  will  nnt 
appljt  unleaft  the  loan  ia  sold  and  will 
not  apply  i£tfae  loan  is  repurchased. 

(c)  The  making  of  a  loan  may  not  be 
conditioned  on  a  waiver  of  statutory 
borrower  rights. 

S  614.4337    Diadosure  to  borrowers. 

When  an  inierest  otfaai  than  a 
participation  interest  in  a  berrower's 
loan  is  sold  without  servicing  rights,  the 
following  disclosure  shall  be  made  to 
the  borrower 

(a)  The  selling  institution  shall 
disclose  to  the  borrower  at  least  10  days 
prior  to  the  borrower's  next  pajtment 
date; 

(1.)  The  name,  addreaaand  telephone 
number  of  the  pucchaaing  institution; 

(2)  The  name  and  address  of  the  party 
to  whom  payment  ia  to  be  mads: 

(3)  The-eifect  of  die  sale  upon  the 
exercise  of  statutoiy  borrower  rights; 
and 

(.4)  Any  terms  in  the  agreement  that 
would  pennit-a.  purchaser  to  change  the 
terms  or  conditions  of  the  loan. 

(b)  A  purchasing  institution  shall  not 
take  any  servicing  action  that  adversely 
affects  the  borrower  until  it  enaure&that 
disclosure  has' been  made  to  the 
borrower  of; 

(1 )  The  name,  address  and  telephone 
number  of  the  purchasing  institution; 
and 

(2)  The  address  where  the  payment 
should  be  sent. 

Subpart  J— Lending  Limits 

9.  Sections  014,4358;  614.4351, 
614.435Z.  and  6144353  are  revised  to 
read  as  followa: 

§614.4350    DtflnitionSi 

For  purposes  of  this  subpart,  the 
following  definitions)  shall  apply; 

(a)  Borrower  mewii  an  individual, 
partnership,  joint  venture,  trust, 
corporation,  or  other  business  entity 
(except  a  Farm  Credit  association  or 
other  financing  institution,  as  defined  in 
I  614.4540),  to  which  an  institution  has 
made  a  loan  or  a  commitment  to  make  a 
loan  either  directly  or  indirectly. 

(bj  Capital  means  permanent  capital 
as  defined  in  J  615.5201(h),  with 
adjustments. required  by  9  61S.5210(d) 
(1)  through  (4),  except  that  stock 
protected  untlBr  section  4.9A  of  the  Act 
may  be  included  in  capital  xmtil  January 
1,1998. 

(c)  Commitment  means  a  legally 
binding;  written  obligation  to  extend 
credit  enter  into  lease  financing, 
purchase  or  participate  in  loans  or 
leases,  or  pay  the  obligation  of  another. 


(d).Cairtn7/-'mBHnsexOT(rinag  v 
controlling;infiuent»  on  tha  afEaira of 
another  boTEower  or  openatingrunder 

common:  con tioL  with  anether  boirower. 
A  boiiTjwer  is  deemed  to  control 
a  nother  whni  tiie  bornrwer: 

(Tj'OVwiSi  controla,  or  has  power  tO' 
vote  25  percent  of  more  ofthevotinjf 
securities  in'  another  or 

(2)  Controls- in  any  manner  the 
election  of  a  majority  of  directors  of 
another  or 

(3)  Exercises  or  has  power  to  exercise 
a  controlling  influence  over  the 
management  of  another  s  operations:  or 

(4)  3haiBS  a  common  directorate  or 
manageniEnt  with  another.  A  common 
direatamte  is  deemed  to  exist  when  one 
borrower  can  rffectiveiy  control  the 
board  of  directors  of  another  borrower 
Commmi  management  is  deemed  to 
existifaaip  employee  of  one  borrower 
holds  the  posittanaf  chief  executive 
officen.  dnaf  operating  officer,  or  chief 
financial  offitaa"  of  arrother. 

(e)  Loan  means  any  extension  of 
credit  or  similar  financial  assistance 
authorized  under  the  Act  thet  is  an  asset 
of  the  institution  whether  it  results  from 
direct  negotiations  between  a  lender 
and>a  borrower  or  is  purchased  from  or 
discounted  for  another  lender,  including 
participation  interests.  The  term  "loan" 
includes  loans,  contracts  of  sale,  notes 
receivable,  other  similar  obUgations, 
guarantees,  and  lease  financing.  An 
institution  "rnakes  a  loan"  when  it 
advances  new  funds,  substitutes  a 
different  borrower  for  a  borrower  who  is 
subsequently  released,  or  adds  another 
person's  liability  to  an  outstanding  loan 
or  commitment. 

(f)  Primary  liability  means  an 
obligation  to  repay  that  is  not 
conditioned  upon  an  unsuccessful  prior 
demand  on  another  party. 

(g)  Secondary  liability  means  an 
obligation  to  repay  that  only  arises  after 
an  unsuccessful  demand  on  another 
party. 

§614:4351     Banks. 

No  Farm  Credit  Bank,  agricultural 
credit  bank,  or  Federal  intermediate 
credit  bank  may.  directly  or  indirectly, 
make  or  discount  a  loan,  or  enter  into  a 
commitment  to  make  or  discount  a  loan 
to  a  borrower,  if  after  such  loan  or 
commitment  the  aggregate  principal 
amount  of  all  loans  and  commitments 
outstanding  to  a  borrower,  computed  in 
accordance  with  J  614-4357  and  loans 
and  commitmentB  attributed  to  such 
borrower  under  the  rules  of  attribution 
set  forth  in  §  614.4358  exceeds  20 
percent  of  the  bank's  capital,  calculated 
on  a  monthly  basis. 
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9614.4352    Dtrvct  Icmlcf  ataociationt. 

No  direct  lender  association  may 
make  a  loan  or  enter  into  a  commitment 
to  make  a  loan,  if  after  such  loan  or 
commitment  the  aggregate  principal 
amount  of  all  loans  and  commitments 
outstanding  to  a  borrower  and  loans  and 
commitments  attributed  to  such 
borrower  under  the  rules  of  attribution 
set  forth  in  §  614.4358,  computed  in 
accordance  with  S  614.4357.  exceeds  20 
percent  of  the  association's  captital, 
calculated  on  a  monthly  basis. 

S  614.4353    Fadaral  land  bank 
aaaodatlona. 

No  Federal  land  bank  association  may 
assume  endorsement  liability  on  any 
loan  or  commitment  outstanding  to  a 
borrower  or  attributed  to  a  borrower 
under  the  rules  of  attribution  set  forth  in 
S  614.4358.  if  after  such  endorsement  the 
total  of  the  associations  endorsement 
liability  on  loans  and  commitments 
outstanding  to  or  attributed  to  such 
borrower,  computed  in  accordance  with 
§  614.4357,  would  exceed  20  percent  of 
the  association's  capital,  calculated  on  a 
monthly  basis. 

10.  Section  614.4354  is  amended  by 
removing  paragraphs  (a)(3),  (a)(4),  (b), 
(c),  (d)  and  (e);  redesignating  paragraph 
(f)  as  new  paragraph  (b);  and  revising 
the  introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§  614.4354    Banks  for  cooparativas. 

(a)  No  bank  for  cooperatives  may 
make  a  loan  or  enter  into  a  commitment 
to  make  a  loan  to  a  borrower  eligible  to 
borrow  under  §  613.3110  if  after  the  loan 
or  commitment  is  made  the  aggregate 
principal  amount  of  all  loans  and 
commitments  outstanding  to  the 
borrower,  computed  in  accordance  with 
§  614.4357,  and  loans  and  commitments 
attributed  to  the  borrower  under  the 
rules  of  attribution  set  forth  in  S  614.4358 
exceeds  the  following  percentages  of  the 
capital  of  the  bank,  calculated  on  a 

monthly  basis. 

*        •         •        •         • 

11.  Sections  614.4357,  614.4358,  and 
614.4359  are  added  to  read  as  follows: 

§  6 1 4.4357    Computation  of  obllgatlona. 

(a)  Inclusions.  For  each  borrower, 
loans  subject  to  the  lending  limit  shall 
include: 

(1)  The  total  unpaid  principal  of  all 
legally  enforceable  loans  and 
commitments  outstanding,  directly  or 
indirectly,  or  attributed  to  a  borrower, 
pursuant  to  §  614.4358,  except  as 
excluded  by  paragraph  (b)  of  this 
Section.  Outstanding  loans  shall  include 
loans  that  have  been  charged  off  on  the 
books  of  the  institution  in  whole  or  in 
part  but  have  not  been  subsequently 


collected,  except  as  excluded  by 
paragraph  (b)(3)  of  this  section: 

(2)  Purchased  interests  in  loans, 
including  participation  interests,  to  the 
extent  of  the  amount  of  the  purchased 
interest,  including  any  undisbursed 
commitment;  and 

(3)  Interests  in  loans,  including 
participation  interests,  that  are  sold  with 
recourse  or  sold  pursuant  to  an 
agreement  that  provides  for  a  divided 
interest  in  principal  or  collateral  or  for 
the  sharing  of  risk  and  associated 
expenses  on  a  basis  other  that  pro  rata, 
as  described  in  §  614.4325(g)(3). 

(b)  Exclusions.  The  following  loans 
and  commitments  to  make  such  loans, 
when  adequately  documented  in  the 
loan  file,  may  be  excluded  from  loans  to 
a  borrower  subject  to  the  lending  limit: 

(1)  Any  loan  or  portion  of  a  loan  that 
carries  a  full  faith  and  credit 
performance  guaranty  or  surety  of  any 
department,  agency,  bureau,  board, 
commission,  or  establishment  of  the 
United  States  Government,  provided 
there  is  no  evidence  to  suggest  that  the 
guaranty  has  become  unenforceable  and 
the  institution  can  demonstrate  that  it  is 
in  compliance  with  the  terms  and 
conditions  of  the  guarantee; 

(2)  Any  loan  that  is  fully  secured  by 
bonds,  notes,  certificates  of 
indebtedness,  or  Treasury  bills  of  the 
United  States  or  by  other  such 
obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States,  provided  the  loans  are  fully 
secured  by  the  current  market  value  of 
the  obligations  of  the  United  States.  If 
the  market  value  of  the  collateral 
declines  to  below  the  balance  of  the 
loan,  and  the  loan,  when  aggregated 
with  other  loans  and  commitments 
outstanding  to  or  attributed  to  the 
borrower,  causes  the  aggregate  principal 
amount  to  exceed  20  percent  of  the 
institution's  capital,  the  institution  shall 
have  5  business  days  to  bring  the  loan 
into  conformance  before  it  shall  be 
deemed  to  be  in  violation  of  the  lending 
limit; 

(3)  Loans  that  have  been  discharged  in 
bankruptcy  or  that  are  legally 
unenforceable  because  of  judicial 
decision  or  the  expiration  of  the  statute 
of  limitations; 

(4)  Interests  in  loans  sold,  including 
participation  interests,  to  the  extent  they 
have  been  sold  without  recourse, 
represent  an  undivided  interest  in 
principal  and  collateral,  and  share  risk 
and  associated  expenses  on  a  pro  rata 
basis,  as  described  in  §  614.4325(g)(3); 
and 

(5)  Loans  sold  in  their  entirety  to  a 
pooler  certified  by  the  Federal 
Agricultural  Mortgage  Corporation,  if  an 
interest  in  a  pool  of  subordinated 


participation  interests  is  purchased  to 
satisfy  the  requirements  of  title  VIII  of 
the  Act. 

§  6 1 4.4356    Attrtbution  ruiaa. 

(a)  For  the  purpose  of  applying  the 
lending  limit  to  the  indebtedness  of  a 
borrower  (subject  borrower],  loans  in 
the  name  of  another  borrower  (the 
named  borrower)  shall  be  attributed  to 
the  subject  borrower  and  aggregated 
with  loans  outstanding  to  the  subject 
borrower  when  any  of  the  following . 
circumstances  exist: 

(1)  The  subject  borrower  is  in  any 
way  primarily  or  secondarily  liable  for  a 
loan  made  to  the  named  borrower. 

(2)  The  operations  of  a  named 
borrower  are  so  interwined  with  the 
subject  borrower's  operations  that  the 
viability  of  the  named  borrower's 
operations  will  affect  the  viability  of  the 
subject  borrower's  operations. 

(3)  The  subject  borrower  is  deemed  to 
be  the  source  of  repayment  on  the  loan 
to  the  named  borrower.  Except  for 
integrated  operations  (e.g..  poultry 
processors),  the  subject  borrower  shall 
be  deemed  to  be  the  source  of 
repayment  if  the  subject  borrower 
supplies  more  than  30  percent  of  the 
named  borrower's  annual  gross  receipts. 
For  the  purpose  of  this  paragraph,  gross 
receipts  includes,  but  is  not  limited  to, 
gross  revenues,  intercompany  loans, 
dividends  and  capital  contributions. 

(4)  The  proceeds  of  the  loan  to  the 
named  borrower  are  used  by  or  for  the 
direct  benefit  of  the  subject  borrower. 
At  a  minimum,  the  proceeds  of  the  loan 
to  the  named  borrower  shall  be  deemed 
to  be  used  by  or  for  the  direct  benefit  of 
the  subject  borrower  when: 

(i)  The  proceeds  of  the  loan  are 
transferred  to  the  subject  borrower 
without  a  reasonably  equivalent 
exchange  of  value  or  are  loaned  to  the 
subject  borrower. 

(ii)  The  proceeds  of  the  loan  are  used 
to  purchase  an  asset  that  is  transferred 
to  the  subject  borrower  without  a 
reasonably  equivalent  exchange  of 
value; 

(5)  The  named  borrower  directly  or 
indirectly  controls  or  is  controlled  by  the 
subject  borrower. 

(b)  Each  institution  shall  make 
provisions  for  appropriately  designating 
loans  to  a  named  borrower  that  are 
attributed  to  a  subject  borrower  and 
aggregated  to  ensure  that  loans  to  the 
subject  borrower  are  within  the  lending 
limits. 

§614.4359    Nonconforming  loana. 

(a)  Loans  or  commitments,  together 
with  all  loans  and  commilnients 
outstanding  or  attributed  to  a  borrower. 
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must  bs  within  the  lending  limit  on*  the 
date  the  loan  or  commitment  is  made.  A 
subsequent  decline  in  the  lending  limit 
belaw  the  aggregate  amount  of  loans 
and  commitments  outstanding,  or 
attributed  to  aborrowfr  does  not  result 
in  a  violation  of  the  liending  limit,  but 
does  cause  the  excess  of  the  loans  and 
commitments  outHtaiiding^ or  attnbuted 
to  a  borroweroverthe  lending  limit  to 
become  nonconforming. 

(b)  Funds^Diat  are  adv^mced  pursuant 
to  cominitmenta.tlial  were  within  the 
lending  limit  at  the  time  they  were  made 
do  not  result  in  a  violation  of  the  lending 
limit  when  they  are  funded,  even  if  the 
leading  limit  subsequently  declines,  but 
such  advances  are  deemed  to  be 
nonconforming. 

(c)  When  the  lending  limit  is  exceedisd 
because  guaranteed  loans  no  longer 
qualify  for  exclusion  from  the 
computation  pursuant  to 

§  614.43&7(b)(1),  the  institution  shall  be 
deemed  to  be  in  violation  of  the  lending 
limit  if  the  guarantee  is  no  longer 
enforceable  due  to  the  institution's 
failure  to  comply  with  th«  terms  and 
conditions  of  the  guarantee.  If  the 
guarantee  becomeH  unenfonceable 
because- the  guarantor  is  unable  to  pay, 
the  loan  shall  be  considered  to- be 
nonconfbrming. 

(d)  When  a  loan  is  excluded  from  the 
lending  limit"  computation  pursuant  to 

§  614'435r(b)(2)  and  the  va^ue  of  the 
collateral  qualifying  it  for  exclusion 
subsequently  declines  and  causes^  the 
lending  limit  to  be  exceeded,  the  loan 
shall  be  CDnsidered  nonconforming  for 
the  period  of  5  buainesa  d&ys  during 
which  time  the  institution  shall  bring  the 
loan  into  conformance  before  it  shall  be 
considered  to  be  in  violation  of  the 
lending  limit. 

(e)  When  the  aggregate  of  loans  ami 
commitments  outstanding  and  attributed 
to  a  borrower  exceeds  the  lending  limit, 
whether  or  not  the  institution  is  deemed 
to  be  in  violation  of  the  lending  lunit,  no 
further  loans- and  commitments  with 
respect  to  the  borrower  may  be  made 
until  they  can  be  made  without  violating 
the  new  lending  limit.  A  written  plan 
prescribing  the  specific  actions  that  will 
be  taken  by  the  institution  and  the 
borrower  to  bring  the  a^regate  amount 
of  loans  and  commitments  outstandmg 
or  attributed  to  a  borrower  within  the 
new  lending  limit  rmist  be  documented 
in  the  loan  file. 

12.  Section  614.4360  is  revised  to  read 
as  follows: 

§614.4360    Transition  period. 

(a)  Loans.  Loans  outstanding  or 
attributed  to  a  borrower  on  the  effective 
date  of  these  regulations  that  exceed  the 
lending  limit  shall  be  brought  into 


conformancahy  the  eariler  of  the  ne>tt 
maturity  date,  loan  servicing  action,  or  a 
period  not  to  exceed  18  months.  The 
aggregate  of  loans  outstanding  to  a 
borrower  and-  loans  attributed  to  the 
borrower  thatcannot  be  brought  into 
compliance- by  the  end  of  the  transition 
period,  in  spile  of  reasonable  efforts  to 
participate  the  excess,  shall  be  deemed 
to  be  nonconforming  and  must  be  retired 
or  liquidated  in  an  onieriy  manner  over 
a  reasonebli?  period,  not  to  exceed  7 
yeera.  No  further  Ibens  may  be  made  to 
the- borrower  except  pursuant  to  a 
commitment  otitstanding  on  the  effective 
date  of  the  regulation,  uniese  they  are 
necessary  to  protect' the  lender's  interest 
and/or  coUiateral. 

[b]  Commitments.  Commitments  made 
prior  to  the  effective  date  of  the 
regulation  may  be  funded,  but  if  they 
would  result  in  nonconfoiming  Ibans  if 
fully  funded,  no  additional  funds  may  be 
advanced  except  to  protect  the  lender's 
interest and/orcoHateral  uirtil  the 
nonconformance  is  eliminated. 

(c)  Bach  institution  shall  develop  a 
written  plan  outlining  the  specific 
actions  tfiat  will' be  taken  by  the  lending 
instlttition  and  the  borrower  in  order  to 
bring  the  nonconforming  indebtedness 
into  conformance. 

Subpart  L— /Vcttons  on  Appticattonsr. 
RevlewoferecMt  Decisions 

13.  Section  614.444Q  is  reyised  by 
redesignating  paragrapha  (f),  (g),  and  (h) 
as  new  paragraphs  (g),  (h),  and  (i) 
respectively  and  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§  614.4440    Definltlona. 
t        •        •        *        * 

(f)  Independent  appraiser  ioT  the 
purposes  of  this  subpart,  means  an 
appraiser  who  is  a  State-certified,  State- 
licensed,  designated,  or  an  accredited 
appraiser,  (as  defined  in  §  614.4240]  that 
qualifies  under  the  standards 
established  by  the  Farm  Credit 
institution  for  the  type  of  property  to  be 
appraised.  Such  mi  appraiser  may  not 
be  a  Farm  Credit  institution  employee  or 
have  a  relationship  with  the  institution 
or  any  of  its  officers  or  directors  that 
contravenes  the  provisions  of  part  612. 
subpart  B. 
«        *        •        *        # 

14.  Section  814.4443  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows; 

§  6 1 4.4443    Raview  process. 

a  •  a  *  * 

(c)  Independent  appraisals.  (1)  An 
applicant  for  a  loan,  or  a  borrower  who 
has  applied  for  a  restcocturing,  may,  as 
part  of  the  request  for  a  review,  request 


an  independent  appraisaL  by  an 

independent  appraiser,  or  any  interests 
in  property  securingthe  loan  (other  than 
the  stock  or  participetton  certificates  of 
the  lender  held^ by  the  borrower).  Within 
30  days  after  a  request  for  an  app'ffiBBl, 
the  credit  review  committee  shall 
pnesent  the  applicant  or  borrower  with  a 
list  of  three  independent  appraisers 
approved  by  the  quaiified  lerrder,  and 
the  boreower  ahaU  select  an  afppraiser 
from  the  list  to  conduct  the  appraisal, 
the  cost  of  which  shall  be  boroe  by  the 
applicant  or  borrower.  The  lender  shall 
provide  a  copy  of  the  appraisal  to  the 
applicant  or  boirower.  and  consider  the 
results- of  any  such  appraiaai  in  any  finai 
determination  W4th  respect  to  the  loan 
or  restructuring. 

(2)  Such  appraisals  shall  be  completed 
in  conformance  with  the  appraisal 
requirements  described  in  part  614, 
subpart  F  relative  to  appraisal 
standards,  appraiser  independence  and 
appraiser  qualifications. 


PART  619— DEFINUJONS 

15  The  authority  citation  for  part 619 
continues  to  read  as  follows: 

Authority:  Sees.  1.7.  2.4.  5.9.  5.12.  5.17,  5.ia 
7.0.  re,  7.7,  r.8;  T2  U.S  C.  2015.  2075.  2243. 
2246.  2252.  2253.  2279a.  2279b,  2279t>-T.  2Z79b- 
2. 

16.  Section  619.9195  is  revised  to  read 
as  follows; 

§  6 1 9.9 195    Loan  participation. 

A  fractional  undivided  interest  in  the 
principal  amount  of  a  loan  is  sold  by  a 
lead  lender  to  a  participating  institution 
in  accordance  with  the  requirements  of 
§  614.4330.  The  term  "loan  participation  ' 
does  not  include  a  subordinated 
participation  interest. 

§  619(9320    (Wemovadi 

17.  Section  619.9320  is  removed; 
Dated:  [anuary  15,  1991. 

Curtis  M.  Anderson. 

Secmcry.  Farm  Credit  Adwinistratton  Board. 

[PR  Doc.  91-1326  Filed  1-22-01:  8:45  amj 
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Development  Cooperation  Agency 

(IDCA). 

action:  Proposed  rule. 


:  The  Agency  for  International 
Development  revises  its  Privacy  Act 
Regulations  to  make  minor  editorial 
changes;  to  incorporate  certain  internal 
organizational  changes  within  the 
Agency;  to  specifically  identify  the 
appeals  officer  as  designated  by  the 
Administrator  and  to  change  the  current 
fee  schedule. 

DATE:  Comments  must  be  received  by 
February  22, 1991. 

AOOMESS:  Comments  may  be  mailed  to 
Jim  Harper,  Rm.  4889.  A.I.D..  2201  C 
Street  N.W..  Washington.  DC.  20523. 
FOff  FUfTTHER  mFORMATION  CONTACT: 
Jim  Harper  at  (202)  647-1850. 
SUPPLEMENTARY  INfORMATION:  By  this 
notice  the  Agency  proposes  to  revise 
part  215  of  22  CFR  as  stated  in  the 
SUMMARY  above.  The  Agency  invites 
comments  on  these  proposed  changes. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  does  not 
constitute  a  "major  rule"  under 
Executive  Order  12291;  and  does  not 
constitute  a  major  Federal  action 
significantly  effecting  the  quality  of  the 
human  environment. 

List  of  Subjects  in  22  CFR  Part  215 

Privacy. 

Part  215  of  title  22  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
revised  as  follows: 

PART  215— REGULATIONS  FOR 
IMPLEMENTATION  OF  PRIVACY  ACT 
OF  1974 

Sec. 

215.1  Purpose  and  scope. 

215.2  Definitions. 

215.3  Procedures  for  requests  pertaining  to 
individual  records  in  a  system  of  records. 

215.4  Times,  places  and  requirements  for 
identification  of  individuals  making 
requests. 

215.5  Access  to  requested  information  by 
individuals. 

2156    Special  procedures:  Medical  records. 

215.7  Request  for  correction  of  amendment 
of  record. 

215.8  Agency  review  of  requests  for 
amendment  of  record. 

215.9  Appeal  of  initial  adverse  agency 
determination. 

215.10  Disclosure  of  record  to  person  other 
than  the  individual  to  whom  it  pertains. 

215.11  Fees. 

215.12  Penalties  and  remedies. 

215.13  General  exemptions. 

215.14  Specific  exemptions. 

Authority:  Sec.  621,  Foreign  Assistance  Act 
of  laei,  as  amended.  (22  U.S.C.  2381:  75  Stat. 
445);  sees.  3.  4.  Administrative  Procedure  Act 
(5  U.S.C.  553;  60  Stat.  237);  Privacy  Act  of 


1974  (Pub  L  93-579;  US.C.  552a;  88  Slat. 
1896). 

§215.1    Purpose  and  tcop«. 

(a)  It  is  the  purpose  and  objective  of 
the  international  Development 
Cooperation  Agency  and  the  Agency  for 
International  Development  to  collect 
information,  revise  personal  data 
collection  forms  or  processes,  and 
maintain  Agency  records  in  a  manner 
that  will  prevent  an  unwarranted 
invasion  of  privacy  of  those  individuals 
who  are  the  subject  of  Agency  records. 

(b)  These  regulations  establish  the 
procedures  by  which  an  individual  may 
obtain  notification  of  the  existence  of 
Agency  records  pertaining  to  that 
individual,  gain  access  to  those  records, 
request  an  amendment  or  correction  to 
the  records,  and  appeal  adverse 
decisions  to  requests  for  amendment  or 
correction  of  Agency  records. 

(c)  The  Agency  separately  states  and 
publishes  in  the  Federal  Register  a 
public  notice  of  the  existence  and 
character  of  systems  maintained  by  the 
Agency,  pursuant  to  the  provisions  of 
sections  (e)(4)  and  (e)(ll)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a;  88  Stat.  1896). 

$215.2    Definitions. 

(a)  Act  means  the  Privacy  Act  of  1974 
(5  U.S.C.  552a;  88  Stat.  1896); 

(b)  Agency  means  the  International 
Development  Cooperation  Agency  or  the 
Agency  for  International  Development, 
its  offices,  bureaus,  divisions,  and  posts 
abroad; 

(c)  Amend  shall  include  the 
amendment  or  correction  of  a  record; 

(d)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence; 

(e)  Maintain  includes  maintain, 
collect,  use  or  disseminate; 

(f)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to.  his 
education,  financial  transactions, 
medical  history,  and  criminal  or 
employment  history  and  that  contains 
his  name,  or  the  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual,  such  as  a 
finger  or  voice  print  or  a  photograph; 

(g)  Routine  use  means,  with  respect  to 
the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which  it 
was  collected; 

(h)  Statistical  Record  means  a  record 
in  a  system  of  records  maintained  for 
statistical  research  or  reporting 
purposes  only  and  not  used  in  whole  or 
in  part  in  making  any  determination 
about  an  identifiable  individual,  except 
as  provided  by  section  8  of  title  13; 


(i)  System  of  Records  means  a  group 
of  any  records  under  the  control  of  any 
agency  from  which  Information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifying  particular  assigned 
to  the  individual. 

§215.3    ProcedufM  for  requests 
pertaining  to  Individual  records  In  a  system 
of  records. 

(a)  Requests  for  notification  of  access 
to  or  amendment  of  Agency  records 
contained  in  a  system  of  records 
pertaining  to  an  individual  may  be  made 
in  person  or  by  mail  as  follows; 

For  I.D.C.A.— Assistant  Director  for 
Administration.  International  Development 
Cooperation  Agency,  room  4889  New  State, 
2201  C  Street  NW..  Washington.  DC  20523 
Attention:  Privacy  Liaison  Officer. 

For  A.I.D.— Privacy  Liaison  Officer,  Agency 
for  International  Development,  room  4889 
New  State,  2201  C  Street  NW.,  Washington, 
DC  20523. 

(b)  Such  request  should  include 
information  necessary  to  identify  the 
record,  e.g.,  the  individual's  full  name, 
date  of  birth,  place  of  birth,  present 
mailing  address,  system  of  records 
identification  name  and  number,  if 
known,  and,  to  facilitate  the  retrieval  of 
records  contained  in  those  systems  of 
records  which  are  retrievable  by  social 
security  numbers,  the  social  security 
number  of  the  individual  to  whom  the 
record  pertains. 

(c)  With  respect  to  a  system  of 
records  which  may  be  maintained  by  the 
Agency  in  offices  outside  the  United 
States,  an  individual  may  inquire 
whether  he  or  she  is  the  subject  of  an 
Agency  record  or  may  request  access  to 
or  amendment  of  such  records  by 
appearing  in  person  or  by  writing  to  the 
Privacy  Liaison  Officer,  Agency  for 
International  Development,  at  the 
overseas  missions. 

(d)  The  Assistant  Director  for 
Administration  for  requests  to  LD.C.A. 
or  the  appropriate  Privacy  Liaison 
Officer  for  request  to  A.I.D.,  or  their 
designees  shall,  within  ten  (10)  working 
days  of  receipt  of  the  request,  furnish  in 
writing  to  the  requesting  individual 
notice  of  the  existence  or  nonexistence 
of  any  records  described  in  the  request. 

§215.4    Times,  places,  and  requirements 
for  Identification  of  Individuals  making 
requests. 

(a)  Individuals  making  personal 
requests  for  notification,  access  or 
contest  may  do  so  at  the  place 
designated  in  paragraph  (a)  of  {  215.3, 
which  is  open  9  a.m.  to  5  p.m.  daily 
except  Saturdays,  Sundays,  and  legal 
public  holidays. 
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(b)  Individuals  making  personal 
requests  for  notificBtion,  access  or 
contest  at  offices  outside  the  United 
States  may  do  so  at  the  overseas 
missions  during  the  regular  business 
hours  of  those  offices. 

(c)  An  individual  requesting  such 
information  in  person  shall  provide  such 
personal  identification  as  is  reasonable 
under  the  circumstances  to  verify  the 
individual's  identity;  e.g.,  driver's 
license,  employee  identification  card  or 
medicare  card.  (The  identification 
should  contain  a  photograph  of  the 
individual.) 

(d)  An  individual  requesting  such 
information  by  mail  shall  include  in  his 
or  her  request  a  signed,  notarized 
statement  to  verify  his  or  her  identity 
and  which  stipulates  that  the  individual 
understands  diat  knowingly  or  willfully 
seeking  or  obtaining  access  to  records 
about  another  individual  under  false 
pretenses  is  punishable  by  a  fine  up  to 
$5,000,  as  provided  in  section  (i)(3)  of  the 
Act. 

(e)  Verification  of  identity  as  set  forth 
in  paragraphs  (c)  and  (d)  of  this  section 
shall  not  be  required  of  individuals 
seeking  access  to  records  otherwise 
available  to  members  of  the  public 
under  the  Freedom  of  Information  Act  (5 
use.  552:  88  SteL  1561). 

(f)  An  individual  who  wishes  to  be 
accompanied  by  another  person  when 
reviewing  a  record  shall  furnish  the 
Agency  with  a  written  statement 
authorizing  discussion  of  his  or  her 
record  in  the  presence  of  the 
accompanying  person.  Such  statement 
need  not  contain  any  reasons  for  the 
access  or  for  the  accompanying  person's 
presence. 

§215.5    Access  to  requested  Information 
by  indlvMusls. 

(a)  Upon  receipt  of  a  request  by  an 
individual  made  in  accordance  with  the 
provisions  of  §  215.3,  such  individual 
shall  be  granted  access  to  any  record 
pertaining  to  him  or  her  which  is 
contained  in  a  system  of  records 
maintained  by  the  Agency  subject  to 
exemptions  discussed  in  §§  215.13  and 
215.14. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  access  will 
not  be  allowed  an  individual  to 
information  or  records  compiled  by  the 
Agency  in  reasonable  anticipation  of  a 
civil  or  criminal  action  or  proceeding. 

(c)  Whenever  possible,  access  to 
requested  records  will  be  granted: 

(1)  Where  the  request  is  presented  in 
person  and  the  record  is  readily 
available,  promptly  upon  receipt  of  the 
request  for  access,  determination  that 
access  to  the  record  may  be  granted, 
verification  of  the  identity  of  the 


individual  seeking  access,  and,  where 
applicable,  receipt  of  consent  to  discuss 
the  record  with  a  person  accompanying 
the  individual: 

(2)  Where  the  request  is  made  by  mail, 
the  record  will,  whenever  possible,  be 
provided  within  ten  (10)  working  days  of 
receipt  of  the  request. 

(d)  Where  access  to  a  record  cannot 
reasonably  be  granted  as  provided  in 
paragraphs  (c)  (1)  and  (2)  of  this  section, 
the  Agency  will  acknowledge  in  writing 
receipt  of  the  request  for  access  and 
indicate  a  reasonable  time  vnthin  which 
access  to  the  record  can  be  granted. 

(e)  Where  no  reasonable  means  exist 
for  an  individual  to  have  access  to  his  or 
her  record  in  person,  a  copy  of  the 
record  may  be  provided  through  the 
mail. 

§215.S    Special  procedure:  Medical 


If  the  Assistant  Director  for 
Administration  or  the  Privacy  liaison 
Officer  determines  that  the  release 
directly  to  the  individual  of  medical 
records  maintained  by  the  Agency  could 
have  an  adverse  effect  upon  such 
individual,  the  Director/Officer  will 
attempt  to  arrange  an  acceptable 
alternative  (such  as  the  release  of  said 
information  to  a  doctor  named  by  the 
individual)  in  granting  access  to  such 
record. 

§215.7    Request  for  oorreeUon  or 
amendment  of  record. 

(a)  An  individual  may  request  the 
Agency  to  correct  or  amend  a  record 
pertaining  to  him  or  her  which  the 
individual  beheves  is  not  accurate, 
relevant,  timely  or  complete. 

(b)  Such  request  must  be  in  writii^g 
and  must  be  presented,  in  person  or  by 
mail  to  the  addresses  listed  in  §  215.3(a). 

(c)  Such  requests  must  set  forth  the 
following  information: 

(1)  Identification  of  the  system  of 
records  in  which  the  particular  record  is 
maintained; 

(2)  The  portion(s)  of  the  record  to  be 
amended  or  corrected; 

(3)  The  desired  amendment  or 
correction;  and 

(4)  The  reasons  for  the  amendment  or 
correction. 

The  request  must  be  accompanied  by 
evidence,  documentation,  or  other 
information  in  support  of  the  request. 

(d)  Assistance  in  preparing  a  request 
to  amend  a  record  may  be  obtained  from 
the  officials  listed  in  S  215.3(a). 

§  215.8    Agency  review  of  rsqueets  for 
amendment  of  record. 

(a)  The  Agency  vnW  examine  the 
information  requested  to  be  amended  to 
determine  its  accuracy,  timeliness, 


completeness,  and  its  relevancy  and 
necessity  to  accomplish  a  purpose  of  the 
Agency  required  to  be  accompUshed  by 
statute  or  by  executive  order. 

(b)  Within  ten  (10)  working  days  after 
the  receipt  by  the  Assistant  Director  for 
Administration  or  the  Privacy  Liaison 
Officer,  of  a  request  made  in  accordance 
with  this  section,  the  Assistant  Director 
for  Administration  or  the  Privacy 
Liaison  Officer  shall  acknowledge  in 
vmting  such  receipt  and  shall,  after 
examination  in  accordance  with  the 
provisions  of  paragraph  (a)  of  this 
section,  promptly  either. 

(1)  Make  any  amendment  of  any 
portion  thereof  which  the  individual 
believes  is  not  accurate,  relevant,  timely 
or  complete,  and  notify  the  individual  of 
the  amendment  made;  or 

(2)  Inform  the  individual  of  the 
Agency's  refusal  to  amend  the  record  in 
accordance  with  the  request,  the 
reason(s)  for  the  refusal,  and  the 
procedures  established  by  the  Agency 
for  the  individual  to  request  a  review  of 
that  refusal. 

(c)  If  the  Agency  agrees  with  the 
individual's  request  to  amend  a  record. 
in  addition  to  proceeding  as  set  forth  in 
paragraph  (b)(1)  of  this  section,  it  shall 
promptly  advise  all  previous  recipients 
of  the  record  of  the  fact  that  the 
amendment  was  made  and  the 
substance  of  the  amendment  where  an 
accounting  of  disclosures  has  been 
made. 

(d)  If  unusual  circumstances  prevent 
the  completion  of  Agency  action  on  the 
request  to  amend  within  30  days  after 
the  receipt  therefor  by  the  AssisUnt 
Director  for  Administration  of  the 
Privacy  Liaison  Officer,  the  individual 
will  be  promptly  advised  of  the  delay, 
the  reasons  for  the  delay,  and  of  the 
date  by  which  the  review  is  expected  to 
be  completed. 

(e)  If  the  Agency,  after  its  initial 
examination  of  the  record  and  the 
request  for  Amendment,  disagrees  writh 
all  or  any  part  of  the  individual's  request 
to  amend  it  shell: 

(1)  To  the  extent  the  Agency  agrees 
with  any  part  of  the  individual's  request 
to  amend,  proceed  as  described  in 
paragraphs  (b)(1)  and  (c)  of  this  section; 

(2)  Advise  the  individual  of  its  refusal 
and  the  reaBon(s)  therefor 

(3)  Inform  the  individual  that  he  or  she 
may  request  a  further  review  by  the 
Director  or  the  Administrator,  or  their 
designees;  and 

(4)  Describe  the  procedures  for 
requesting  such  review,  including  the 
name  and  address  of  the  official  to 
whom  the  request  should  be  directed. 

[T]  No  part  of  these  regulations  shall 
be  construed  to  permit: 
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(1)  Tbe  altoMtian  of  euideoce 
pflMNuUed  in  the  murse  of  judicial, 
quati^iadicial  or  quasi-Jegialative 
proceedings: 

(S)  Colkteial  Attack  upaa  any  oMtler 
which  has  been  tl^  subject  ^ijudicial  or 
quasi-judicial  actioo:  or 

(3)  An  amendment  or  correction  which 
woiAd  be  in  vialation  «f  an  existing 
statute,  executive  order  or  regulation. 

S21M   l>pp^^l^^nH>■^  wiivmm  ■gwiey 


(a)  An  inffividmri  -who  disagrees  wtth 
the  deniafl  or  partial  denial  of  his  m  her 
request  to  amend  a  record  wwy  frfe  a 
request  fer  review  -df  snch  rrfusal  within 
60  dajTB  after  #ie  date  -of  rToWFrcartion  of 
(he  denial -or  partial  denial. 

(b^  "nre  FB^aest  for  review  rntwt  "be  in 
writing  and  may  be  preaurrted  in  person 
or  by  mafl  to: 

Director,  International  Development 
Cooperation  Agency,  22tn  C 'Street  WW.. 
Washington,  0C  20523.  A«eirtion:  Privacy 
Re«i«w  Bequett. 

AssMaat  AAmiaiAidtor,  Bureau  "for 
External  Affairs.  Agency  for  Intematioral 
Devel(v«Mt  2281  C  fitrMi  NW.. 
Wuhiqgton.  DC  J0523.  Aitantien:  PriwKy 
Review  Request. 

Both  the  envelfl^  and  Ihe  ileUer  should 
be  daaily  astrkead:  Attention:  Privacy 
Review  EbeqneaL  Such  leqoeat  should 
include  ar^  dooMraentation.  information 
or  atartenmnts  adMBoed  for  the 
amenioKnt  of  the  Mocsd.  and  a  copy  of 
the  initial  adverse  determination. 

(o)  U^pon  leaBipt  nf  Ihe  reguest  far 
review,  (he  Oiraolar  tir  the  Asaiatant 
AdiMntatsalBr,  or  aaaflioertif  the 
Agenojr  rfeaipialsd  in  wEitiag  by  the 
Director  or  Admiaistrater..  ahall 
undertake  an  indcqMiMkont  review  of  the 
initial  ^tetaiiaakan. 

(d]  ,tf  agoeone  ether  .(haa  the  Director 
or  the  AaaiataBt  Admini^aior  is 
designated  to  conduct  the  review,  he  or 
she  shall  be  aa  effioer  who  is 
organiaattaoal^^^ndependent  of  ^r 
senior  to  ihe  affioer  er  employee  who 
Gude  Ihe  initial  deleiafiination. 

(e)  In  conducting  the  review,  the 
reviewijqg  official,  may  at  his  or  her 
cation,  request  such  addiUanai 
information  as  is  deamed  oaceaaary  to 
f.y>aJfli.h  that  the  record  contains  only 
thai  ioionnation  wdiich  is  accurate, 
timely,  complete  aod  oecesaary  to 
assure  iairosss  in  ai^  determiaalian 
which  jsay  be  aiade  .about  Ihe 
indiiddual  on  the  basis  of  the  cacord. 

(fl  "Within  30  days  after  receipt  of  the 
request  ior  review,  the  Director,  the 
Assistant  AdmiaistiatQC  ar  the  oiUcial 
designated  ta  conduct  fhe  jevieM,  .shall 
advtae  Ihe  indiwiidual  ol  fhe  Aeency's 
finsd  «^^rf«'"*"  Jf  iiniiaiiiil  Qiroumstaaoes 
prevent  fhe  complation  ol  Ihe  review 


within  the  30-day  period,  the  Agency 
shall,  prior  to  the  expiratioaof  the  30- 
day  period,  adviae  the  individual  io 
writing  of  the  circumstances  jBeweikting 
thecoapiettan  of  such  review  and 
inform  him  or  her  ef  the  date  by  which 
the  review  is  expected  to  be  completed. 

(g)  If  fhe  reviewing  official  deiermines 
that  the  reoord  should  be  amended  in 
accordance  with  the  Huiividual's 
request,  the  Agency  shall; 

m  Amend  the  record  accordingly; 

(2)  Advise  the  individual  «f -the 
amendment;  and 

(3)  ■Where  an  accounting  of 
diacioaures  has  been  made,  adviae  all 
prewioaB  seapieirts  of  the  fact  And  tbe 
amendment  was  raade  and  the  natuie  of 
the  amenthnEnt. 

(h)  If,  after  conducting  the  review,  the 
reviewing  official  refuses  to  amend  the 
record,  in  whole  or  in  part,  in 
accordance  with  the  individual's 
request.  Agency  •shall  advise  the 
indrvtdual: 

(1)  Of  its  refusal  and  the  reasons 
ther^or 

(21  Of  the  individual's  right  to  file  a 
concise  statenuent  of  his  or  her  reasons 
for  disagreeing  wtth  Ihe  Agency's 
decision: 

P)  Of  the  procedures  Tor  filing  a 
statement  of  disagreement; 

(4)  That  any  such  statement  will  be 
made  available  to  anyone  to  whom  the 
record  is  aubaeipieally  discioaed, 
together  with  a  brief  KtaJemerTt  by  *be 
Agency  summariziog  its  reaaons  for 
refusing  le  amend  the  record; 

(5)  That  (o  the  extent  an  accounting  of 
disclosure  was  maintained,  prior 
recipients  of  Ihe  disputed  record  will  be 
provided  a  copy  of  any  statement  «f 
dksagKeiBeot  and  of  the  Agency's 
gtatement  summanzing  its  reaaons  for 
refueing  to  amend  the  record;  and 

(6)  Of  the  individual's  ngbt  (o  seek 
judicial  review  of  the  Agency's  reSasal 
to  amend  a  record  as  provided  ior  in 
section  [g)(l)(a)  of  the  Act. 

§  21S.10    Disctosura  of  racord  to  pavaon 
otttar  than  the  Individual  to  whom  It 
partalna. 

(aj  Subject  to  the  conditions  of 
paragraphs  (b)  and  (c)  of  this  section. 
the  Agency  shall  not  disclose  any  record 
which  is  contained  in  a  ^3rsteTn  of 
records  by  any  ineans  trf  communication 
to  any  person  or  ofher  agency  who  is  not 
the  individual  to  whom  ftie  recard 
pertains. 

(b)  Upon  wrtrtcn  request  or  with  prior 
writlaa  ooasaat  of  the  iadividual  to 
whom  the  record  penUina.  (be  A«ency 
may  disdosMce  any' such  xecoad  to  a 
persoa  or  to  aoolher  agency  as 
requested  or  authorized. 


(c)  Notwithstanding  the  absenae  of 
written  consent  from  the  individual  to 
whom  tbe  reoord  pertains,  the  Agency 
may  diackiae  ai^  auob  record  pravided 
such  diadasure  is: 

(1)  To  those  officers  and  eni|iioyee8  of 
the  Agency  wftio  hane  a  need  inr  the 
reaird  in  die  perfonnanoe  sfitbeir 
dattea; 

(Z)  Fequn«d  under  the Treedom  of 
Informstion  Act  fS'U.S.C.  5525]; 

f3f)  For  a  rontine  use  as  defined  in 
§  215.2; 

(4)  To  the  Bureau  df 'Census  for 
purposes  of  planning  oi-  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions -of  title  W  of 
the  United  States  Code; 

,(5J  To  a  reoipient  who  has  provided 
the  Agency  with  adequate  advance 
written  assurance  that  (he  record  will  be 
used  soklyas  a  statistical  research  or 
reporting  record,  and  (he  record  is  to  be 
transferrred  in  a  form  that  is  not 
individually  identifiable; 

(6)  To  the  NatJonal  Axchives  of  the 
United  States  as  a  recosd 'which  has 
sufficient  historical  or  other  vaiue  to 
warrant  its  conthauad  preservation  by 
the  United  States  Govemmeal,  or  ior 
evaluation  by  the  Administrator  of 
General  Services  or  his  or  her  designee, 
to  deteraune  whether  the  recoKd  has 
such  value; 

(7}  To  another  agency  or  to  an 
instrumentality  of  any  govecnBiental 
jurisdiction  within  or  under  the  oontrol 
of  the  United  States  ior  a  -civil  or 
crminal  iaw  enfaroement  activity 
authoriaed  by  law;  Provided,  the  head  of 
the  ^ency  of  inetrun>entality  has  made 
a  prior  written  request  to  the  Aasiatan* 
Administrator  of  Administration  or  the 
Privacy  Lnrison  Officer,  specifying  ^e 
particular  record  and  the  la-w 
enforcement  activity  feir  wWch  it  is 
sought;  . 

(flf)  To  a  responsfble  person  pursuant 
to  a -lowing  of  congjt   ing 
circumstances  affecting  the  health  or 
safety  of  an  individual  if  upon  such 
disclosTffe  -notification  will  be 
transmitted  to  the  last  known  address  of 
such  individual; 

X9)  To  either  House  of  Congress,  or,  to 
fhe  extent  of  a  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee,  or  joint  committee  of 
Congress,  or  subcommittee  of  such  joint 
commtttee; 

(10)  To  the  ComptroIlBr  General  or 
any  of  his/her  authorized 
representatives,  in  the  x:outae  ol  the 
perioimance  ol  the  duties  of  the  Geaeral 
Accountiqg  Cfffiri'; 

(1  Ij  Purauant  to-an<oidar  ofaoourtof 
competent  ^orisdicttan  en 
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(12)  To  a  consumer  reporting  agency 
in  accordance  with  section  3711(0  of 
title  31. 

§215.11    Faaa. 

(a)  The  only  fees  to  be  charged  to  or 
collected  from  an  individual  under  the 
provisions  of  this  part  are  for  copying 
records  at  the  request  of  the  individual. 

(b)  No  fees  shall  be  charged  or 
collected  for  the  following:  Search  for 
and  retrieval  of  the  records;  review  of 
the  records;  copying  at  the  initiative  of 
the  Agency  without  a  request  from  the 
individual;  the  first  100  pages;  and  first 
class  postage.  However  if  special 
handling  or  other  than  first-class  mail  is 
requested  or  required,  the  costs  shall  be 
added  to  the  basic  fee. 

(c)  The  copying  fees  prescribed  in 
paragraph  (a)  of  this  section  are: 

Ten  (10)  cents  per  page. 
Twenty  (20)  cents  per  page  of  computer 
printout. 

(d)  Payment  may  be  in  the  form  of  a 
check,  bank  draft  on  a  bank  in  the 
United  States,  or  postal  money  order 
payable  to  the  Treasurer  of  the  United 
States,  or  cash. 

(e)  A  receipt  for  fees  paid  will  be 
given  only  upon  request. 

(f)  A  copying  fee  totaling  $15.00  or  less 
shall  be  waived  but  the  copying  fees  for 
contemporaneous  requests  by  the  same 
individual  shall  be  aggregated  to 
determine  the  total  fee. 

(g)  A  fee  may  be  reduced  or  waived 
by  the  Privacy  Uaison  Officer. 

§215.12    Penalties  and  remedies. 

The  provisions  of  the  Act  relating  to 
penalties  and  remedies  are  summarized 
below: 

(a)  An  individual  may  bring  civil 
action  against  the  Agency  when  the 
Agency: 

(1)  Makes  a  determination  not  to 
amend  a  record  in  accordance  with  the 
individual's  request; 

(2)  Refuses  to  comply  with  an 
individual's  request  pursuant  ot  5  U.S.C. 
552a(d)(l); 

(3)  Fails  to  maintain  a  record 
concerning  an  individual  v^^th  such 
accuracy  relevance,  timeliness  and 
completeness  as  is  necessary  to  assure 
fairness  in  any  determination  relating  to 
the  qualifications,  character,  rights,  or 
opportunities  of,  or  benefits  to  the 
individual  that  may  be  made  on  the 
basis  of  such  record,  and  as  a  result 
thereof  a  determination  is  made  which 
is  adverse  to  the  individual:  or 

(4)  Fails  to  comply  with  any  other 
provision  of  section  (d)  of  the  Act  in 
such  a  way  as  to  have  an  adverse  effect 
on  an  individual 

(b)  The  court  may  order  the  correction 
or  amendment  of  the  record,  may  enjoin 


the  Agency  from  withholding  the 
records,  may  order  the  Agency  to 
produce  any  records  improperly 
withheld,  and  may  assess  attorney's 
fees  and  costs. 

(c)  Where  a  court  of  competent 
jurisdiction  make  a  detennination  that 
the  Agency  action  was  willful  or 
intentional  with  respect  to  5  U.S.C. 
552a(g)(l)  (c)  or  (d),  the  United  States 
shall  be  liable  for  actual  damages  of  no 
less  than  $1,000,  the  costs  of  the  action, 
and  attorneys'  fees. 

(d)  Criminal  penalties  may  be 
imposed  against  an  officer  or  employee 
of  the  Agency  who  willfully  discloses 
material  which  he  or  she  knows  is 
prohibited  from  disclosure,  or  who 
maintains  a  system  of  records  without 
complying  with  the  notice  requirements. 

(e)  Criminal  penalties  may  be  imposed 
against  any  person  who  knowingly  and 
willfully  requests  or  obtains  any  record 
concerning  an  individual  from  an  agency 
under  false  pretenses.  The  offenses 
enumerated  in  paragraphs  (d)  and  (e)  of 
this  section  are  misdemeanors,  with 
fines  not  to  exceed  $5,000. 

§215.13    General  exemptiona. 

(a)  Pursuant  to  5  U.S.C.  552a(j)(2).  the 
Director  or  the  Administrator  may, 
where  there  is  a  compelling  reason  to  do 
so,  exempt  a  system  of  records  within 
the  Agency  from  any  part  of  the  Act, 
except  subsections  (b),  (c)  (1)  and  (2), 
(e)(4)(A)  through  (F).  (e).  (6),  (7).  (9).  (10), 
and  (11).  and  (i)  thereof,  if  the  system  of 
records  is  maintained  by  the  Agency  or 
component  thereof  which  performs  as  its 
principal  function  any  activity 
pertaining  to  the  enforcement  of 
criminal  laws,  including  police  efforts  to 
prevent,  control,  or  reduce  crime  or  to 
apprehend  criminals,  and  the  activities 
of  prosecutors,  courts,  correctional, 
probation,  pardon,  or  parole  authorities, 
and  which  consists  of: 

(1)  Informatioin  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  cf  identifying  data 
and  notations  of  airests.  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
parole  and  probation  status: 

(2)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(3)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

(b)  Each  notice  of  a  system  of  records 
that  is  the  subject  of  an  exemption 
under  this  section  will  include  a 


statement  that  the  system  has  been 
exempted,  the  reasons  therefor,  and  a 
reference  to  the  Federal  Register  issue 
where  the  exemption  rule  can  be  found. 

(c)  The  systems  of  records  to  be 
exempted  under  section  (j)(2)  of  the  Act, 
the  provisions  of  the  Act  from  which 
they  are  being  exempted,  and  the 
justification  for  the  exemptions,  are  set 
forth  below: 

(1)  Criminal  Law  Enforcement 
Records.  This  system  of  records  is  to  be 
exempted  from  sections  (c)  (3)  and  (4), 
(d),  (e)  (1).  (2),  and  (3).  (e)(4)  (G),  (H), 
and  (1),  (e)  (5)  and  (8),  (f).  (g)  and  (h)  of 
the  Act.  These  exemptions  are 
necessary  to  insure  the  proper 
functioning  of  the  law  enforcement 
activity,  to  protect  confidential  sources 
of  information,  to  fulfill  promises  of 
confidentiality,  to  maintain  the  integrity 
of  the  law  enforcement  procedures,  to 
avoid  premature  disclosure  of  the 
knowledge  of  criminal  activity  and  the 
evidentiary  bases  of  possible 
enforcement  actions,  to  prevent 
interference  with  law  enforcement 
proceeding,  to  avoid  the  disclosure  of 
investigative  techniques,  and  to  avoid 
endangering  the  law  enforcement 
personnel, 

§  215.14    Specific  exempttona. 

(a)  Pursuant  to  5  U.S.C.  552a(k).  the 
Director  or  the  Administrator  may, 
where  there  is  a  compelling  reason  to  do 
so,  exempt  a  system  of  records,  from 
any  of  the  provisions  of  subsections 
lc)(3).  (d),  (e)(1).  (e)(4)  (G).  (H),  and  (I). 
and  (f)  of  the  Act  if  a  system  of  records 
is: 

(1)  Subject  to  the  provisions  of  5 
U.S.C.  552(b)(1): 

(2)  Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  the  Act:  Provided,  however. 
That  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  to  which  he  or 
she  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or  prior  to  the 
effective  date  of  this  section,  under  an 
implied  promise  that  the  identify  of  the 
source  would  be  held  in  confidence; 

(3)  Maintained  in  connection  writh 
providing  protective  services  to  the 
President  of  the  United  States  or  other 
individuals  pursuant  to  18  U  S.C.  3056: 
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(4)  Bsqulrad  fa^  •tetute  to  be 
maiBtatae^  aad  ssed-aoiely  as  atatistical 
recsMU: 

(5)  lavutigatery  raatehal  oampiled 
solely  for  the  puipoM  i)f  determiniiig 
suitability,  eligibility,  or  qualiTications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  inTormation.  but 
onlylo^ftie  extent  that  the  disclosure  of 
such  material  would  reveal  the  identity 
of  a  source  *^jo  fnmishwl  information  to 
the  Govemment  Tmder  an  express 
promise  that  the  idetiSty  of  fhe  »mm3e 
woul^  fae  held  in  Goirfidence,  or.  prior  to 
the  effoctive  date  of  Itiis  B«Gti«B,  under 
an  implied  fnsaiiae  tint  the  identity  of 
the  source  wouW  be  held  in  confkdeme; 

(6)  Tntni^  or  eimrotnatinn  Tnatenal 
used  aoiely  to  detennine  indiridual 
qualifkeiions  for  appointment  or 
pmmgtWB  in  Ibe  Federal  eervioe,  the 
disclaatwe  ^  which  wauki  oomiHeiniae 
the  objectivity  «r  faiiseas  of  the  te«tiag 

or  yvMiinatiwn  {tEOCeSS:  Ar 

(7)  Evaluation  maienal  ustxi  to 
detennine  potential  Tar  pramotiaQ  in  the 
armed  services,  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  (he  identity  of  a  source 
who  fumised  information  to  (he 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confldaooe.  ar,  prior  to  the 
effective  date  of  thia  aection,  under  an 
implied  premise  that  the  identity  of  the 
source  wfndd  be  beM  in  confidence. 

fb)  Eaiii  notice  of  a  system  of  records 
that  i«  flie  ewbject  of  an  exemption 
under  ■StJ.S.C.  582a(k)  ¥ffll  include  a 
stateneilt  that  the  system  bes  been 
exempted,  the  roaaona  therefor,  and  a 
reference  to  the  Federal  Register  issue 
where  the  exemptian  rule  can  be  fotind. 

(c)  The  systems  of  recorda  to  be 
exempted  under  section  (k)  of  the  Act, 
the  provisions  of  the  Act  from  which 
they  are  being  exempted,  and  the 
justification  for  the  exemptions,  are  set 
forth  below: 

(1)  Criminal  Law  Enforcement 
Records.  H  the  5  U.S.C.  552a(j)(2) 
exemption  claimed  under  paragraph  (cj 
of  {  215.13  and  on  the  notice  of  systems 
of  records  to  be  published  in  the  Federal 
Regixtar  on  this  same  date  is  held  to  be 
invalid,  then  this  system  is  determined 
to  be  exempt,  raider  5  U.S.C.  552(aKk)  (1) 
and  (2)  of  the  Act,  from  the  provisions  of 
5  U.S.C.  582a  (c)(3].  (tQ.  leKl).  (e)(4).  (G), 
(If),  fl).  and  (7).  The  reasona  for  asserting 
the  exemptione  are  to  protect  the 
materials  required  by  executive  order  to 
be  kept  secpet  in  the  interest  of  the 
national  defense  orfaraign  policy,  te 
prevent  Bib)ecti  of  inv at tigatinr i  fsom 
frustrating  ^e  inneali^tory  pnceaa,  to 
insure  tke proper  fimrtiBniHg  and 
intently  of  >1bw  esforaeBBSt  actiitities. 


to  prevent  disclosure  orf  investigative 
techniqaes,  to  maintain  the  atiiltty  to 
obtain  necessary  infeirmation.  to  fulfill 
commitmentB  made  to  sources  to  protect 
their  identities  and  the  confidontialfty  of 
information  and  to  avoid  endangering 
theae  sources  and  law  enforoement 
personnel. 

(2)  Persomwl  Secvrtty  and  Suitability 
Investigatory  Records.  This  system  is 
exempt  imder  S  U.S.C  5B2a  ^fW.  (kH2), 
and  ^k)(S)  from  the  provisions  of  5  U.S.C. 
552a  (c)(3),  (d).  (e)(ll.  («)(4),  fG).  (H),  (I), 
and  (f)  T1»ose  examptrons  are  claimed  to 
protect  the  Tnateritfle  requiwd  by 
execotive  o»der  to  be  Wept  secret  in  the 
interest  of  national  defense  or  foreign 
policy,  to  prevent  subjects  of 
inveatigation  from  frustrating  the 
i.nvestigatory  process,  to  insure  the 
proper  functioning  and  integrity  of  law 
enfoTcement  actfvities.  to  prevent 
disclosure  of  investigative  techniques,  to 
maintain  the  ability  to  obtain  oandrd 
and  necessary  information,  to  fulfill 
commitments  made  to  seuroes  to  protect 
the  confidentiality  of  information,  to 
avoid  endangermg  those  soorcee  and, 
ultimately,  to  facilitate  proper  selection 
or  continuance  of  the  best  applicants  or 
persorw  for  a  given  posttion  or  contract. 
Special  note  is  made  of  the  limitation  on 
the  extent  to  which  this  exemption  may 
be  asserted. 

(3)  Litigtrtion  Records.  This  system  is 
exempt  under  5  U.S.C.  552  (kl(l).  (k)(2), 
and  (kK5)  from  the  provisions  of  5  U.S.C. 
552a  (cK3),  (d).  (eMD,  (elf4i),  (G),  (H),  (f), 
and  (f)  These  exemptions  are  claimed  to 
protect  the  materials  required  by 
executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
poHcy,  to  prevent  subjects  of 
investigation  from  frustrating  the 
investigatory  process,  to  insure  the 
proper  functioning  and  integrity  of  law 
enforoement  activities,  to  prevent 
disclosure  of  investigative  techniques,  to 
maintain  the  ability  to  obtain  candid 
end  necessary  information,  to  fulfill 
commitments  made  to  sources  to  protect 
the  confidentiality  of  informahon. 

(4)  Employee  Equal  Employment 
Opportunity  Complaint  Investigatory 
Records.  This  system  is  exempt  under  5 
U.S.C.  552  (k)(l).  and  (k)(2)  from  the 
provisions  of  5  U.S.C.  552a  (c)(3),  (d), 
(e)(1).  (e)(4).  (G),  (H),  (1),  and  (f).  These 
exemptions  are  claimed  to  protect  the 
materials  required  by  executive  order  to 
be  kept  secret  in  the  interest  of  national 
defense  or  foreign  policy,  to  prevent 
subfects  af  investigation  from  frustreting 
the  investigatory  process,  to  insure  the 
proper  functioning  and  integrity  ef  lew 
enforcement  activities,  to  prevent 
discloaore  of  investigative  techniques,  to 
maintain  the  ability  to  obtain  candid 
and  necessary  infomwrtion,  to  MifW 


commitBiodts  made  to  sources  to  protect 
the  oortfidentia?ity  ttf  information,  to 
avoid  endangering  these  sources. 

(5)  The  following  systems  of  Tecords 
are  exempt  under  i  U.S.C.  5«2a(k.J{6) 
from  (he  provisions  of  5  U.S.C.  552a 
(c)(3).  (d).  (e)(1).  (e)(4),  (G),  .(H).  (l).  and 

(f); 

(i)  Employee  Conduct  ami  Biscipliae 
Records. 

(ti)  Employee  fielations  Aeaxtds. 

This  exemption  is  claimed  for  these 
systems  of  records  to  maintain  the 
ability  to  obtain  candid  and -necessary 
information,  to  fuffiH  commitments 
made  to  sources  to  protect  the 
cOTTfidentiality  of  iirformatron.  lo  avohi 
endangering  these  sources  and, 
ultimately,  to  fadhtate  proper  selection 
or  continuance  of  the  best  applicants  or 
persons  for  a  given  position  or  contract. 
Special  note  is  made  of  the  limitation  on 
the  extent  to  which  this  exemption  may 
be  asaerted.  Theexistemce  and  general 
character  of  the  ibf  onnation  •emeaipMBd 
will  be  made  known  to  the  individnBl  to 
whom  it  pertainB. 

Dated:  December  7, 1990. 
lames  L  Harper, 

Chief.  Public  Inquiries  Division,  Office  af 
External  Affairs. 
[FR  Doc.  91-1332  Filed  1-22-fll:  8:45  am) 

BtlXiNQ  CODE  tllS-OI 


ENVIRONMSn'AL  n«)T£CnOM 
AGENCY 

40CFfl1>artm 
lAMS-FRL-389»-5] 

Control  of  Air  PeUtiMan  From  M»w 
Motor  Vehicles  and  New  Motor 
Engines;  Evapantfam£misaiona 
Reflriallons  for  €taiaHM  and 
Mettianol-Fueied  Ught-Ouly  VeWdao, 
Llght-Outy  Trucks,  and  MmviHDi^ 
VeMcloe 

AaENCY:  Environmental  Proteotion 

Agency  (EPA). 

action:  Extension  of  comment  period. 

SlNMMMiy:  This  notice  announces  an 
extension  of  the  public  comment  period 
on  EPA's  proposed  regulation  to  centred 
evapocative  emisaioBS  from  gasoline 
and  methanol-fueled  li^t-dnty  vehicles, 
light-duty  tnioks.  and  heavy-<hity 
vehicles.  This  proposal  was  publiahod  in 
the  Federal  RegUier  on  )anuary  IS,  1990 
(55  FR  1914)  and  reopened  on  December 
3.  «M0  (55  FR  40914). 
DATES:  The  public  commetrt  period  is 
extended  W  days  and  wfll  remain  t>pen 
throu^Wbruary  22.  If91. 
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AOORESSCS:  Interested  parties  may 
submit  written  comments  in  response  to 
this  notice  (in  duplicate  if  possible)  to 
Public  Docket  No.  A-39-16,  at  Air 
Docket  section,  U.S.  Environmental 
Protection  Agency.  Attention:  Docket 
No.  A-89-18,  First  Floor,  Waterside 
Mall.  Room  M-150a  401  M  Street  SW- 
V'ashington,  DC  20460. 
FOR  RltrrHER  ffKFORMATION  CONTACT 
Mr.  Phil  Carlson.  Standards 
Development  and  Support  Branch. 
Emission  Control  Technology  Division. 
i:.S.  EPA.  2585  Plymouth  Rd..  Ann 
Arbor.  MI  48105,  Telephone:  (313)  668- 
4270. 

SUPPtfMENTARY  tNPORMATION:  A  notice 
of  public  workshop  concerning  this 
p:  oposed  rule  was  published  in  the 
Federal  Register  on  December  3, 1900  (55 
I'R  49914)  announcine  a  pubhc  workshop 
which  was  held  on  December  19. 1990. 
and  reopening  ihe  public  comment 
period  en  the  original  propos.3l  until 
January  22, 1991.  The  Motor  Vehicle 
Manufacturers  Association  and  the 
Association  of  International  Automobile 
Manufacturers  have  requested  an 
extension  of  the  pubhc  comment  period. 
In  light  of  the  complexity  of  the  issues 
involved,  EPA  agrees  to  a  30-day 
extension  and  is  today  extending  the 
public  comment  through  February  22, 
1-J91. 

Dated:  |anuary  18. 1991. 
Michael  Shapiro, 

Acting  .Assistant  Administrator  for. Atr  and 
Radiation. 
(FR  Doc.  91-1532  Field  1-22-flV,  8:45  am) 

BILUMQ  CODC  SSSO-SO-W 


40  CFR  Part  2?8 

(FRL-3899-21 

Ocean  Dumping:  Proposed 
Designation  of  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  an  existing  dredged  material 
disposal  site  located  in  the  Guif  cf 
Mexico  near  the  Mermcntau  River 
Navigation  Channel  for  the  continued 
disposal  of  dredged  material  removed 
from  the  Mermenlau  River  Gulf  of 
Mexico  Navigation  Channel  (MRGNC). 
1  h:s  proposed  MRGNC  site  designation 
is  for  an  indefinite  period  of  time.  This 
action  is  necessar>'  to  provide  an 
acceptable  ocean  dumping  site  for  the 
current  and  future  disposal  of  this 
rraterial. 

DATES:  Comments  must  be  receued  on 
or  before  March  11, 1901. 


AOOREtSES:  Send  coBunents  to: 

Norm  Thomas,  Chiet  Federal  Activities 
Branch  (6E-F).  U.S.  EPA.  1445  Rosa 
Avenue,  Dallas,  Texas  75202-2733. 
Information  supporting  this  proposed 

designation  is  available  for  pubhc 

inspection  at  the  following  locations: 

EPA,  Region  6, 1445  Ross  Avenue,  9th 
Floor,  Dallas.  Texas  75202. 

Corps  of  Engineers.  New  Orleans 
District,  Foot  of  Prytania  Street,  room 
296.  New  Orleans,  Louisiana  70160. 

FOR  FURTHER  INFORMATION  CONTACT. 

Norm  Thomas,  214/855-2260. 

SUPPLEMENTARY  INFONMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
l^rotection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  die 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permit'.ed.  On  December  23. 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  CPA  Ocean  Dumping  Regulations 
(-W  CFR  chapter  I.  subchaper  H,  S  228.4) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  interim  and  Final 
Ocean  Dumping  Sites"  wai  published  on 
January  11, 1977  (42  FR  2461  et  seq.]. 
That  list  established  two  Mermentau 
River  ocean  disposal  sites  for  the 
disposal  of  material  dredged  from  the 
MRGNC.  In  January  1960,  the  interim 
status  cf  the  MRGNC  sites  was 
extended  indefinitely.  Only  one  of  the 
two  interim  sites  is  being  proposed  for 
designation.  The  interim  site  located  at 
the  natural  mount  of  the  Mermentau 
River  (which  is  now  totally  silted)  is  no 
longer  used  by  the  Coqis.  De- 
designation  of  this  site  will  occur 
simultaneously  with  the  designation  of 
the  interim  site  still  being  used  by  the 
Corps.  Interested  persons  may 
participH'e  in  this  proposed  rulemaking 
by  submitting  written  comments  within 
45  days  of  the  date  of  this  publication  to 
the  EPA  Region  6  address  given  above. 

B.  E!S  Development 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  et  seq..  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significanUy  affecting  the  quality  of  the 
human  environment  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
FPA  has  voluntarily  committed  to 


prepare  ElSa  in  connection  with  ocean 
dumping  site  designations  such  as  this 

(39  FR  18186.  May  7.  1974). 

EPA  and  the  New  Orieans  District 
Corps  of  Engineers  (CO£)  have  jointly 
prepared  a  Draft  Enviroomental  Impact 
Statement  entitled  "Environraentfll 
Impact  Statement  (EIS)  for  the 
Mermentau  River  Ocean  Dredged 
Material  Disposal  Site  Designation."  On 
June  8. 1990.  a  notice  of  availabibty  of 
the  Draft  EIS  for  public  review  and 
comment  was  published  in  tlie  Federal 
Re^ster.  The  public  comment  penod  on 
this  Draft  EIS  closed  on  July  23. 1990. 
Five  comment  letters  were  received.  The 
principal  issues  identified  include 
beneficial  uses  of  dredged  material  for 
beach  renourishment  and  wetland 
creation/ restoration,  the  need  for 
updated  water  quality,  sediment  and 
bioaccumulation  data  and  a  description 
of  the  proposed  monitoring  plan.  EPA 
believes  that  beneficial  use  alternatives 
were  adequately  described  in  the  Draft 
EIS.  In  addition,  site  designation  in  itself 
does  not  preclude  the  consideration  of 
other  disposal  options  In  designating  a 
disposal  site,  EPA  is  merely  providi.ng 
an  acceptable  location  should  ocean 
disposal  be  the  preferred  disposal 
option  for  a  particular  dredging  project. 
Regarding  updated  data.  EPA  obtained 
water  and  sediment  samples  from  the 
protect  area  in  Etecember  1990  Testing 
results  will  be  included  in  the  Final  EIS. 
A  monitor.ag  plan  will  be  developed  by 
EPA  in  coordinabon  with  the  COE  afto- 
site  designation  is  complete. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 
Prior  to  each  use  the  thorps  will  comply 
with  40  CFR  227  by  providing  EPA  a 
letter  containing  all  the  necessary 
information. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  the  Draft  EIS  t>ased  on 
information  from  the  COE.  The  nearest 
land  disposal  area  occurs  about  0.25- 
1  25  miles  north  of  the  MRGNC  on  168 
acres  paralleling  the  land  cut.  However. 
use  of  this  area  for  disposal  of  mafenai 
dredged  from  the  MRGNC  would  result 
in  increased  costs  by  reducing  pump 
efficiency.  The  remainder  of  nearby  land 
areas  are  beach,  chenier  ridge,  or  marsh. 
Material  could  be  pumped  lo  an 
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approved  marsh  creation  site  in  Lower 
Mud  Lake  for  an  additional  cost  of 
about  $200,000  per  disposal.  Taking  into 
account  (he  benefits  from  the  marsh 
alternative,  the  cost  increase  would  be 
nominal.  However,  because  creation  of 
marsh  with  the  material  may  not  be 
feasible  for  every  dredging  cycle,  an 
acceptable  ODMDS  is  still  needed. 

Four  ocean  disposal  alternatives— two 
shallow  water  areas  (including  the 
proposed  site),  a  mid-shelf  area  and  a 
deepwater  area — were  evaluated.  Use  of 
the  mid-shelf  and  deepwater  sites  would 
involve:  (1)  Increased  transportation  and 
surveillance  and  monitoring  costs 
without  any  corresponding 
environmental  benefits:  (2)  the  removal 
of  sediments  from  the  nearshore 
environment  making  them  unavilable  for 
movement  and  deposition  by  longshore 
currents;  and  (3)  increased  safety 
hazards  resulting  from  transporting 
dredged  material  greater  distances 
through  areas  of  active  oil  and  gas 
development.  Because  of  these  reasons, 
the  mid-shelf  area  and  the  deepwater 
area  were  eliminated  from  further 
consideration.  Alternate  shallow-water 
sites  located  on  the  east  or  immediately 
west  of  the  Mermentau  bar  channel 
were  also  evaluated.  However, 
environmental  effects  would  be  similar 
with  no  environmental  benefits  gained 
by  their  selection. 

In  accordance  with  the  requirements 
of  the  Endangered  Species  Act.  EPA  and 
the  COE  have  completed  a  biological 
assessment  of  the  potential  effects  of 
site  designation  on  listed  species  of 
whales  and  turtles.  The  COE  has 
coordinated  a  no  adverse  impact 
determination  with  the  National  Marine 
Fisheries  Service  (NMFSl  and  NMFS  has 
concurred  with  this  determination. 
Pursuant  to  an  Office  of  Water  Policy 
memorandum  dated  October  23.  1989, 
EPA  has  evaluated  the  proposed  site 
designation  for  consistency  with  the 
States  approved  coastal  management 
program.  EPA  has  preliminarily 
determined  that  the  designation  of  the 
proposed  site  is  consistent  to  the 
maximum  extent  practicable  with  the 
State  coastal  management  program,  and 
has  submitted  this  determination  to  the 
State  for  review  in  accordance  with  EPA 
policy.  In  addition,  as  part  of  the  NEPA 
process.  EPA  has  consulted  with  the 
State  regarding  the  effects  of  the 
dumping  at  the  proposed  site  m  the 
State  coastal  zone.  EPA  will  take  the 
State's  comment  into  account  in 
preparing  the  final  EIS  for  the  site,  in 
determining  whether  the  proposed  site 
should  be  designated,  and  in 
determining  whether  restrictions  or 


limitations  should  be  placed  on  the  use 
of  the  site,  if  it  is  designated. 

C.  Site  Designation 

The  MRCNC  ocean  dredged  material 
disposal  site  (ODMDS)  is  located  off  the 
coast  of  southwest  Louisiana.  The 
northern  end  of  the  site  is  about  0.4 
miles  offshore.  The  site  extends 
approximately  1.4  miles  offshore.  Water 
depths  at  the  site  range  from  4  to  14  feet. 
The  coordinates  of  the  rectangular 
shaped  site  are  as  follows:  29'  43'  21"  N. 
93'  00'  53  "  W;  29°43'  21"  N,  93°  01'  23  " 
W;  29°  42'  27"  N.  93°  00'  53"  W;  29°  42' 
27"  N.  93°  01'  23  "  W. 

D.  Regulatory  Requirements 

Five  general  criteria  in  §  228.5  of  the 
EPA  Ocean  Dumping  Regulations  are 
used  in  the  selection  and  approval  of 
ocean  disposal  sites  for  continuing  use. 
Sites  are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels. 

EPA  has  determined,  based  on 
information  presented  in  the  Draft  EIS, 
that  the  existing  site  is  acceptable  under 
the  five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site. 
Historical  use  of  the  existing  site  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine  environment.  Section 
228.6  lists  eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 
The  characteristics  of  the  proposed  site 
are  reviewed  below  in  terms  of  the 
eleven  specific  factors. 

;.  Geographical  Position,  Depth  of 
Water.  Bottom  Topography  and 
Distance  from  Coast  (40  CFR 
228.6(a)(l).l 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  slopes  to  the  south 
(10.0  feet  per  mile). 

2.  Location  in  Relation  to  Breeding. 
Spawning,  Nursery.  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases.  (40  CFR  228.6(a)(2). j 

Breeding,  spawning,  nursery,  feeding, 
and  passage  of  shrimp,  menhaden. 


bottom  fish,  and  other  organisms  >ccur 
within  the  entire  northern  Gulf  of 
Mexico,  and  thus,  also  in  the  vicinity  of 
the  ODMDS.  The  MRGNC  is  a  pathway 
for  movement  of  fish  and  shellfish 
between  the  Gulf  and  the  Mermentau 
River  estuary.  Migration  of  fish  and 
shellfish  through  passes  is  heaviest 
during  spring  and  fall.  Major  estuaries 
including  Rockefeller  National  Wildlife 
Refuge,  the  Mermentau  River  Basin,  and 
Calcasieu  Lake  are  located  in  the  area. 
The  MRGNC  ODMDS  represents  a  small 
area  of  the  total  range  of  fisheries 
resources.  Impacts  to  endangered  or 
threatened  turtles  and  whales  that  might 
utilize  the  area  to  be  used  for  disposal 
are  negligible.  Least  terns  have  been 
known  to  nest  on  beaches  near  the 
ODMDS,  but  currently  do  not  nest  in 
these  locations. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  areas  [40  CFR 
228.6(a)(3). I 

The  ODMDS  Is  0.4  miles  from  the 
nearest  beach.  The  Hackberry  beach  is 
sparsely  used  because  of  shallow  turbid 
water  and  its  distance  from  population 
centers.  The  turbidity  plume  resulting 
from  dispost '  would  be  diluted  to 
ambient  levels  well  before  reaching  the 
beach. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of  and 
Proposed  Methods  of  release.  Including 
Methods  of  Packing  the  Wastes,  if  any 
[40  CF'R  228.6(a)(4). 1 

The  material  to  be  disposed  is  from 
the  Mermentau  River-Gulf  of  Mexico 
Navigation  Channel  and  consists  of  a 
mixture  of  sand,  silt,  find  clay  obtained 
by  hydraulic  dredge.  Sediment  grain  size 
decreases  in  the  offshore  direction,  with 
silts  and  clays  being  predominan'  (66 
percent)  in  the  channel.  This  compares 
with  80  percent  silts  and  clays  in  the 
ODMDS.  The  difference  results  from 
higher  water  velocities  in  the  channel, 
especially  near  land.  Approximately 
500,000  cubic  years  of  material  are 
disposed  in  the  site  during  each  use.  The 
material  is  removed  with  a  hydraulic 
dredge  and  released  in  the  ODMDS.  The 
material  Is  not  packaged  in  any  way. 
Future  disposal  is  expected  to  be  similar 
to  past  actions,  in  terms  of  material 
types,  quantities,  and  method  of 
disposal.  The  Corps  of  Engineers  would 
likely  be  the  only  user  of  the  site. 

5,  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(a)(5). ] 

Surveillance  is  possible  by  shore- 
based  radar,  aircraft,  or  day-use  boats. 
No  surveillance  is  currently  performed 
by  the  U.S.  Coast  Guard.  Monitoring 
would  be  facilitated  by  the  fact  that  the 
ODMDS  is  nearshore,  in  fairly  shallow 
water,  and  has  baseline  data  available 
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The  primary  purpose  of  monitoring  t«  to 
determine  whether  disposal  at  the  site  is 
significantly  affecting  areas  outside  the 
disposal  area  and  to  detect  any 
unacceptable  adverse  effects  occurring 
in  or  around  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning  of 
environmental  harm,  the  EPA  will 
develop  a  monitoring  plan  in 
cooperation  with  the  COE.  The  plan 
would  concentrate  on  periodic  depth 
soundings  and  sediment  and  water 
quality  testing. 

6.  Dispersal,  Horizonal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  (40  CFR 
228.6(a){6).l 

Mixing  processes,  current 
characteristics,  and  sediment  transport 
in  the  nearshore  region  off  the  Chenier 
Plain  are  influenced  by  tidal  currents, 
winds,  and  storms.  Because  of  tlie 
shallow  water,  the  water  column  is 
generally  well  mixed.  Using  data  from 
off  shore  of  the  Calcasieu  River,  the  area 
can  experience  density  stratification 
during  periods  of  great  freshwater 
inflow,  mainly  May  and  June.  In  the 
summer,  bottom  waters  of  the  Louisiana 
shelf  are  occasionally  oxygen  depleted 
which  can  cause  mortality  of  benthic 
organisms.  This  phenomenon  does  occur 
during  the  summer  near  the  ODMDS.  It 
appears  that  the  predominant  current  is 
to  the  west,  but  easterly  currents  occtt 
with  storm  e\'ents;  however,  data  on  the 
specifics  of  currents  in  the  area  are 
sparse. 

7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects)  [40  CFR  228.6(a)(7).] 

Dredged  materials  from  construction 
and  maintenance  of  the  MRGNC  have 
been  disposed  at  the  interim  ODMDS 
since  1971  and  no  significant  adverse 
impacts  have  resulted.  Previous  disposal 
has  caused  minor  effects,  such  as 
temporary  increases  in  suspended 
sediment  concentrations,  temporary 
turbidity,  sediment  mounding, 
smothering  of  benthic  organisms,  release 
of  nutrients,  possible  minor  releases  of 
trace  metals,  and  a  temporary  change  in 
sediment  grain  size.  The  material  is 
swept  in  a  westerly  direction  by 
prevailing  currents.  Because  thf  effects 
of  disposal  are  temporary,  there  are  no 
cumulative  effects. 

8.  Interference  with  Shipping,  Fishing, 
Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfiah  Culture, 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean 
[40  CFR  Z28.e{«)(S).j 


In  the  vicinity  of  the  ODMDS  the 
majority  of  shipping  traffic  is  confiaed  to 
the  MRGNC  channel.  Dredging  the 
Mermentau  Channel  facilitates  shipping: 
periodic  desposition  of  material  dredged 
from  the  Mermentau  in  the  ODMDS  has 
some  potential  for  interfering  with  ship 
movement  in  the  area  during  disposal 
operations. 

Nearshore  and  estuarine  areas  of  the 
Chenier  Plain  also  contain  a  diverse  and 
highly  productive  fishing  ground  for  a 
number  of  commercial  and  recreational 
species.  The  MRGNC  ODMDS 
represents  a  very  small  proportion  of  the 
total  nearshore  fishing  grounds  in  the 
Chenier  Plain  and  adverse  impacts  from 
its  use  would  be  temporary  and  minor. 
Interference  with  fishing  may  occur  if 
any  shoals  are  created  by  dredged 
material  disposal,  as  this  could  cause 
groundings  of  shrimp  boats  within 
disposal  site  boundaries.  If  the  material 
is  spread  evenly,  it  would  raise  bottom 
elevations  within  the  ODMDS  by  about 
0.25  ft  which  should  present  no 
problems  for  shipping  and  other  uses. 
The  material  would  eventually  be 
moved  toward  the  west,  which  would 
occur  naturally  if  the  dredging  and 
disposal  in  the  ODMDS  did  not  occur. 

The  nearest  oyster  leases  are  just 
west  of  Chenier  au  Tigre  near  Vermilion 
Bay.  some  50  miles  to  the  east  of  the 
ODMDS.  Designation  of  the  ODMDS 
would  not  impact  these  or  any  other 
lease  areas.  Desalination  areas  do  not 
occur  in  the  vicinity  of  the  ODMDS.  The 
site  is  located  about  20  miles  from  the 
Rockefeller  National  Wildlife  Refuge 
and  Sabine  National  Wildlife  Refuge  to 
the  east  and  west,  respectively.  There 
has  been  no  impact  to  the  refuges  from 
the  use  of  the  site  and  no  impact  is 
expected  to  occur  in  the  future. 

Petroleum  and  mineral-extracting 
activities  occitf  offshore  within  1.0  mile 
of  the  ODMDS  and  are  not  impacted  by 
use  of  the  site.  Also,  there  are  pipelines 
that  occur  throughout  the  area  that  have 
not  been  impacted  by  the  deposition  of 
dredged  material  Intermittent  dumping 
does  not  interfere  with  the  exploration 
or  production  phases  of  resource 
development,  or  with  other  legitimate 
uses  of  the  ocean. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
A  vailable  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  [40  CFR  228.6(a)(9).] 

Water  and  sediment  samples  were 
taken  in  the  project  area  in  1977.  These 
data  demonstrated  that  concentrations 
of  copper,  lead,  mercury,  and  nickel  in 
the  water  were  above  EPA  chronic 
criteria  for  saltwater  aquatic  organisms. 
The  source  of  pollutants  is  unclear,  but 
appears  to  be  somewhere  east  of  the 
MRGNC.  The  poUntanU  are  often  at 


higher  ooncentratione  near  the  shore. 
Sediment  data,  however,  do  not  show 
these  trends.  Elutriate  data  from  the 
channel  sites  showed  a  slight 
exceedence  of  the  EPA  criterion  for 
copper  at  two  sites.  The  detection  hmit 
for  mercury  was  above  the  EPA  chronic 
criterion  in  the  elutriate  tests.  However, 
all  sites  had  higher  concentrations  than 
the  criterion  (.025  ug/l)  Pesticides  were 
not  detected  at  any  sample  site.  It 
should  be  noted  that  criteria  for  metals 
were  developed  for  the  acid-soluable 
forms  and  all  analyses  are  for  total 
recoverable  forms.  Therefore,  the 
criteria  are  overly  protective. 

The  potential  for  bioaccumulation  of 
pesticides,  polychlorrnated  biphenyls, 
heavy  metals,  and  petroleum 
hydrocarbons  in  tissues  of  marine 
organisms  at  the  MRGNC  project  area 
was  assessed  using  Atlantic  quahog 
clams,  polychaete  worms,  and  oysters 
exposed  to  test  and  reference  sediments 
during  the  solid  phase  bicassay  la 
many  cases,  the  tissue  concentrations  of 
these  constituents  were  below  the 
detection  limits  of  the  analytical 
procedure.  For  all  but  two  constituents, 
the  concentrations  of  these  materials  in 
animals  exposed  to  test  sediments  from 
three  stations  in  the  Mermentau  bar 
channel  were  either  less  than  or 
statistically  no  greater  than 
concentrations  found  in  animals 
exposed  to  the  reference  sediments. 
Heptachlor  in  the  simimer  series  was 
significantly  greater  in  oysters  exposed 
to  sediments  from  one  station  than  in 
animals  exposed  to  the  reference 
materials.  Mean  mercury  concentrafaons 
were  significantly  greater  in  dams  and 
sandworms  exposed  to  material  from  all 
three  stations  than  in  animals  exposed 
to  the  reference  sediment  in  the  wmter 
series. 

Temporary  moimding  can  occur 
within  the  ODMDS  during  discharge, 
which  reduces  water  depths.  The 
direction  and  speed  of  currents  are 
variable,  but  sediments  generally  drift 
toward  the  west  under  most 
circumstances.  The  channel  has  coarser 
grained  material  than  surrounding  areas 
leading  to  the  shght  but  discemable 
difference  between  sediment  grain  sire 
in  the  ODMDS  and  areas  east  of  the 
charmel.  Sand  comprises  about  5 
percent  more  of  the  sediment 
composition  west  of  the  channel 
compared  to  areas  east  of  the  channel. 
Disposal  would  temporerily  increase 
turbidity  at  the  site  The  duration  of  the 
plume  would  depend  on  particle  size, 
currents,  and  mixing,  but  should  not 
extend  over  an  area  greater  than  about 
17  acres  beyond  the  ODMDS  at  any 
given  time.  The  fine  sediments  may 
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remain  suspended  for  hours,  but  would 
eventually  settle  and  turbidity  would 
return  to  ambient  conditions.  The 
MRGNC  ODMDS  is  actively  used  for 
disposal  an  average  of  14  days  per 
operation.  Thus,  turbidity  would  be 
increased  for  approximately  2  weeks 
each  year  that  disposal  occurs. 

Impacts  of  disposal  of  plankton  would 
be  temporary.  Plankton  in  the  ODMDS 
during  disposal  may  be  entrained  in  the 
dredged  material,  subjected  to 
decreased  light  transmission,  and 
possibly  to  minor  increased  levels  of 
contaminants. 

Benthic  organisms  in  the  ODMDS 
would  be  buried  during  disposal.  Motile 
species  could  burrow  upward  through 
the  expected  10-15  cm  of  substrate. 
Recolonization  would  start  at  the 
cessation  of  dumping  and  would  be 
essentially  complete  within  a  period  of 
2-3  months.  Disposal  of  dredged 
material  in  the  ODMDS  occurs  once 
every  three  years;  therefore,  disturbance 
would  occur  approximately  10  percent 
of  the  time. 

Waters  off  the  central  Louisiana 
coast,  shoreward  of  the  20m  contour,  are 
heavily  fished  areas.  The  most  valuable 
resources  have  been  penaeid  shrimp. 
menhaden,  blue  crabs,  redfish,  tuna,  and 
spotted  seatrout.  There  would  be  some 
physical  interference  with  commercial 
and  recreational  fishing  during  disposal. 
However,  it  would  be  confined  to  the 
ODMDS  itself  and  should  be  minimal. 
There  would  be  minimal  danger  of 
heavy  metal  or  chlorinated  hydrocarbon 
contamination  of  fish  and  or  shellfish 
during  disposal  as  shown  by  elutriate 
analyses  and  bioaccumulation  studies 
discussed  earlier. 

10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  (40  CFR  228.6(a)(10)  | 
No  nuisance  species  have  developed 
at  the  Mermentau  ODMDS,  and  none 
are  expected  to  develop  in  the  future. 

7/.  Existence  at  or  in  Close  Proximity 
'o  the  Site  of  any  Significance  Natural 
or  Cultural  Features  of  Historical 
Importance  [40  CFR  228.6(a)(ll).] 

Cheniers  and  beach  ridges  in  the  area 
are  ancient  Gulf  beaches  that  serve 
important  functions  as  wildlife  habitat, 
storm  barriers,  and  limiting  salt  water 
intrusion  into  marshes.  A  survey  to 
identify  archeological  and  historical 
resources  is  not  required  at  this  time. 
However,  a  Nautical  Resources  Plan  for 
the  COE  is  being  prepared  in 
consultation  with  the  Louisiana  State 
Historic  FVeservation  Officer.  Under 
guidelines  established  by  this  plan, 
studies  may  be  done  in  the  future  to 
evaluate  impacts  to  historic  shipwrecks 
that  may  result  from  use  of  the  MRGNC 
ODMDS. 


E.  Proposed  Action 

EPA  proposes  to  designate  the 
Mermentau  River  ocean  dredged 
material  disposal  site.  The  existing  site 
is  compatible  with  the  general  criteria 
and  specific  factors  used  for  site 
evaluation.  While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
project  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required.  EPA  has  the 
authority  to  approve  or  to  disapprove  or 
to  propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  sigiiificant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  armual  effect  on  the  economy  of  $100 
mHlion  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  January  14. 1991. 
|o«  D.  Winkle. 
Acting  Regional  Administrator  of  Region  6. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entries  for 


Mermentau  River,  Louisiana  and  adding 
paragraph  (b)(88)  to  read  as  follows: 

§  228. 1 2    Dclagatlon  of  management 
authority  for  Interim  ocean  dumping  sites, 
•        •        «        *        • 

(b)-  •  • 

(88)  Mermentau  River.  Louisiana- 
Region  6 

Location:  29''43'21"  N.,  93°00'53"  W,; 
29°43  21  ■  N.,  93'01'23"  W.:  29°42'27 "  N.. 
93°00'53"  W.;  294227"  N.,  93°01'23'  W. 

Size:  0.395  square  nautical  miles. 

Depth:  Ranges  from  4-14  feet. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  vicinity  of 
Mermentau  River — Gulf  of  Mexico 
Navigation  Channel. 

(FR  Doc  91-1534  Filed  1-22-91:  8:45  am] 

BILLING  CODE  (SM-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  34 

RIN  0905-AO29 

Medical  Examination  of  Aliens 

agency:  Centers  for  Disease  Control. 

Public  Health  Service.  HHS. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  the 
establishment  of  the  list  of 
"communicable  disease  of  public  health 
significance"  for  the  medical 
examination  of  aliens  as  mandated  by 
Public  Law  101-649,  the  Immigration  Act 
of  1990  (the  Act).  The  list  will  be 
incorporated  in  current  regulations 
which  provide  for  the  physical  and 
mental  examination  of  aliens  within  the 
United  States  or  in  other  countries  as 
required  by  the  Immigration  and 
Nationality  Act.  Based  on  current 
epidemiologic  concepts  and  medical 
diagnostic  standards,  the  Secretary  is 
proposing  that  "infectious  tuberculosis" 
be  the  only  disease  currently  considered 
a  communicable  disease  of  public  health 
significance. 

The  Public  Health  Service  is  also 
preparing  regulations  covering  the 
physical/mental  disorders  and  the  drug 
abuse/addiction  provisions  of  the  Act. 
DATES:  Written  comments  are  invited 
and  must  be  received  on  or  before 
February  22, 1991. 
ADDRESSES:  Comments  should  be 
addressed  in  writing  to  the  Director. 
Division  of  Quarantine,  Center  for 
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Prevention  Services,  Centers  for  Disease 
Control.  Mail  Stop  E03,  Atlanta,  Georgia 
30333.  Comments  received  will  be 
available  for  public  inspection  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays),  in  room  1327E, 
1644  Tullie  Circle,  Atlanta,  Georgia.  All 
comments  received  during  the  comment 
period  will  be  considered  in  developing 
the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  R.  McCance,  Director. 
Division  of  Quarantine,  Center  for 
Prevention  Services,  Centers  for  Disease 
Control,  Mail  Stop  E03,  Atlanta,  Georgia 
30333,  telephone  (404)  639-1455.  or  FTS 
236-1455. 

SUPPLEMENTARY  INFORMATION:  Section 
212(a)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1182(a)),  as 
amended,  sets  out  medical  grounds  for 
exclusion  of  ahens  from  the  United 
States;  among  these  are  the  presence  of 
a  communicable  disease  of  public  health 
significance  in  an  alien  (section 
212(a)(l)(A)(i)).  This  NPRM  modifies  42 
CFR  34.2(b),  Medical  Examination  of 
Aliens,  to  establish  the  list  of 
communicable  diseases  of  pubhc  health 
significance. 

Until  the  effective  date  of  Public  Law 
101-649,  June  1, 1991,  section  212(a)(6)  of 
the  Immigration  and  Nationality  Act  will 
'continue  to  list  "dangerous  contagious 
diseases "  as  excludable  conditions.  The 
list,  in  42  CFR  34.2(b),  includes  five 
sexually  transmitted  diseases 
(chancroid,  gonorrhea,  granuloma 
inguinale,  lymphogranuloma  venereum, 
and  syphilis,  infectious  stage),  human 
immunodeficiency  vims  (HIV)  infection, 
active  tuberculosis,  and  infectious 
leprosy. 

During  January  and  February  1990,  the 
Public  Health  Service  reviewed  the  list 
of  dangerous  contagious  diseases  to 
determine  whether  the  disease  on  the 
hst  presented  a  public  health  risk  to  the 
United  States.  Following  that  review  it 
was  determined  that  only  infectious  (or 
active)  tuberculosis  should  be  on  such  a 
list. 

The  sexually  transmitted  diseases 
(STDs)  currently  on  the  list  of 
"dangerous  contagious  diseases  '  are 
thus  not  included  in  this  Notice  of 
Proposed  Rulemaking  (NPRM).  The 
STDs  are  not  transmitted  by  casual 
contact,  through  the  air,  or  from  common 
vehicles  (such  as  food  or  water),  nor  will 
an  infected  person  in  a  common  or 
public  setting  place  another  individual 
inadvertently  or  unwillingly  at  risk.  A 
careful  consideration  of  epidemiological 
principles  and  current  medical 
knowledge  leads  us  to  believe  that 
allowing  persons  with  these  conditions 
to  enter  the  United  States  will  not  pose 


a  significant  risk  to  the  general 
population,  where  there  is  already  a 
widespread  prevalence  of  these 
diseases.  We  cannot  determine  how 
many  persons  with  these  diseases 
would  be  permitted  entry  under  the 
proposed  change,  but  we  do  not  believe 
there  would  be  any  significant  impact  on 
transmission  in  the  United  States. 

HIV  infection  is  transmitted  among 
adults  in  this  country  almost  exclusively 
by  two  routes:  Sexual  intercourse  with 
an  infected  person,  and  sharing  of 
contaminated  injection  equipment  by 
injection  drug  users.  The  risk  of  (or 
protection  from)  HIV  infection  comes 
not  from  the  nationality  of  the  infected 
person,  but  from  the  specific  behaviors 
that  are  practiced.  Again,  a  careful 
consideration  of  epidemiological 
principles  and  current  medical 
knowledge  leads  us  to  believe  that    ^ 
allowing  HIV-infected  aliens  into  this 
country  will  not  impose  a  significant 
additional  risk  of  HIV  infection  to  the 
U.S.  population,  where  prevalence  of 
HIV  infection  is  already  widespread. 
Our  best  defense  against  further  spread 
of  HIV  infection,  whether  from  a  U.S. 
citizen  or  alien,  is  an  educated 
population. 

Leprosy  (Hansen's  disease)  is  not 
highly  contagious.  It  is  spread  through 
prolonged  contact  with  an  infected 
individual.  The  majority  of  imported 
cases  occur  in  persons  who  do  not 
manifest  outward  signs  of  the  disease 
when  they  are  medically  screened 
abroad,  but  develop  active  disease  after 
arriving  in  this  countr>'.  Effective  drugs 
are  now  available  for  treating  this 
disease  and  suppressing  its 
infectiouness.  In  recent  years, 
management  of  patients  with  Hansen's 
disease  has  substantially  changed  from 
isolation  from  society  to  ambulatory 
treatment.  There  is  a  nationwide  system 
in  the  United  States  to  provide 
comprehensive  care  and  treatment  to 
persons  diagnosed  with  Hansen's 
disease. 

Infectious  turberculosis  is  proposed 
for  retention  on  the  list  because 
Mycobacterium  tuberculosis  can  be 
transmitted  through  the  air,  and  an 
infectious  person  can  place  others  at 
risk  through  casual  contact.  M. 
tuberculosis  is  carried  in  airborne 
particles  that  can  be  generated  when 
persons  with  pulmonary  or  laryngeal 
tuberculosis  sneeze,  cough,  speak,  or 
sing.  The  particles  are  so  small  that 
normal  air  currents  keep  them  airborne 
and  can  spread  them  throughout  a  room, 
building,  or  vehicle.  Those  found  to  have 
infectious  tuberculosis  should  receive 
treatment  until  they  are  no  longer 
infectious  before  they  are  allowed  to 
travel  to  the  United  States.  At  that  point. 


existing  public  health  programs  are 
capable  of  managing  the  relatively  few 
who  will  require  further  treatment  after 
arrival. 

The  issue  of  whether  any  of  the  above 
medical  conditions  should  be  on  a  hst  of 
excludable  conditions  for  aliens  seeking 
entry  into  the  United  States  was 
discussed  with  representatives  of  the 
American  Medical  Association  (AM.A). 
the  American  Public  Health  Association, 
the  Association  of  State  and  Territorial 
Health  Officials,  CDC's  Advison,' 
Committee  on  the  Elimination  of 
Tuberculosis,  CDC's  Advisory 
Committee  for  the  Prevention  of  HIV 
Infection,  the  Council  of  State  and 
Territorial  Epidemiologists,  the 
Department  of  Defense,  the  National 
Association  of  County  Health  Officials, 
the  National  Commission  on  Acquired 
Immune  Deficiency  SvTidrome.  the 
National  Medical  Association,  the  U.S. 
Conference  of  Local  Health  Officers, 
and  with  a  former  Assistant  Secretary 
for  Health.  All  of  those  consulted 
supported  deleting  from  the  list  of 
dangerous  contagious  diseases 
chancroid,  gonorrhea,  granuloma 
inguinale,  HIV  infection,  infectious 
leprosy,  lymphogranuloma  venereum, 
and  infectious  syphilis  All  have 
supported  the  retention  of  infectious  (or 
active)  tuberbulosis  The  AMA  favors 
HIV  testing  and  counseling  of 
immigrants,  but  not  exclusion  of  those 
found  positive.  The  non-Federal  experts 
were  also  asked  if  there  should  be  any 
other  communicable  diseases  on  a  list  of 
excludable  conditions,  and  they  agreed 
that  no  other  diseases  should  be  added. 

This  NPRM  is  necessary  to  establish 
the  list  of  "communicable  diseases  of 
public  health  significance"  as  mandated 
by  Public  Law  101-649.  The  Public 
Health  Service  is  also  taking  action  to 
develop  regulations  to  implement  the 
physical/mental  disorders  and  drug 
abuse/addiction  provisions  of  the  Act, 

The  Secretary  has  determined  that 
this  NPRM  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and,  therefore,  does  not  require 
preparation  of  a  regulatory  flexibility 
analysis  under  the  Regulatory  Flexibility 
Act,  Public  Law  96-354. 

The  Secretan,'  has  also  determined 
that,  if  it  is  finalized,  this  is  not  a  "major 
rule"  under  Executive  Order  12291. 
Thus,  a  regulatory  impact  analysis  is  not 
required  because  this  rule  will  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more; 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers:  individual 
industries;  Federal.  State,  or  local 
government  agencies;  or  geographic 
regions;  or 
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(3)  ke«ull  in  significant  «dver«e 
effects  OB  OMnpetitioD.  employinent. 
u»re»t£aenC  protiuctiinty.  uuiovatioo.  or 
on  the  ability  of  United  States-based 
exiterpriscs  to  compete  with  foreign- 
based  ejaterprises  in  domestic  or  export 
niari:ets. 

List  of  Subjects  tn  42  CFR  Part  34 

Daagerous  contagious  disease. 
Communicable  disease  of  public  health 
Bignificance.  Immigration.  Medjcal 
examination  of  aliea&. 

Therefofe,  title  42  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below. 

Ddtad  Dwonbei  a&.  taoo. 

lames  O.  Mason. 

Assistant  Secretcry  for  Health, 

Approved:  December  31. 1990. 
Louis  W.  Sulfivao. 
Secretary. 

PART  34— MEDICAL  EXAMMATION  OF 
AUEMS 

1  TKe  Authority  citation  for  42  CFR  84 
is  revised  to  recrd  as  foilows: 

Aulhwtty:  Sec.  aS,  58  Stsf  966,  as 
amended,  see  234. 16  Stat.  198:  42  \i&C.  ZW. 
S  U.SjC.  1224:  saca.  322.  325.  Sfl  St^  «9fi.  as 
amended  687  as  amcKded.  sec*.  212.  3.26.  M 
&tat  laz,  as  amerded.  2m.  42  U.SXI.  24a  25Z 
8  U.S.C.  liaz.  1226;  and  Pub.  L  101-649. 

2.  Section  MJi^i  is  revised  to  read  as 
fdUows: 

;34.2    OsHnlfions. 

«  «  •  •  • 

[bj  Commurucable  disease  of  public 
healdi  sJgnJficcmce.  Any  of  tbe  folkM^'ing 
diseases:  Infectious  tuberculosis. 
•         .         «        •        • 

3.  la  S  34.4.  paragnq>hs  (a)(l]  and 
(a)(lKiii).pBj-asrapk  (aM2).  paragraph 
(a)(3)(ii^  paragraph  [a)(3).  and  the 
beginiuog  of  the  first  sentence  of 
paragraph  (a)(3)[iu]  are  revised  to  read 
as  follows: 

§  34.4    Seeps  of  sxaminaVons. 

(a]'      • 

(1)  Persons  subject  to  requirement  for 
cbesi  X-ray  examination.  Except  as 
provided  rn  paragraph  (aK2)  of  this 
section,  a  chest  X-ray  examination  for 
tuberculosis  shall  be  required  as  part  of 
the  examination  of: 

«        «        •        •        * 

(iij}  All  other  applicants  for  a 
nonimmigrant  visa  who  are  required  by 
a  consular  authority  to  have  a  medical 
examination  if  such  X-ray  examination 
is  considered  necessary  by  the  medical 
examiner. 

a  •  •  •  * 

(2)  Exceptions.  A  chext  X-ray 
examination  shall  not  be  required  if  the 


alien  has  not  reached  his/her  ISth 
birthday:  Provided.  That  a  tubercuiia 
test  may  be  required  when  there  is 
evitience  of  contact  with  a  person 
known  to  have  tuberculosis  or  other 
reason  to  suspect  infection  with 
tttberci^osis  and  a  chest  X-ray 
examtnatioD  required  m  the  event  of  a 
positive  reactwn.  Additional  exceptions 
to  the  requirement  for  a  chest  X-ray 
exaininabon  may  be  authorized  for  good 
CBOse,  npon  application,  by  the  Drrector, 
Centers  for  Disease  Control 
(31  How  and  where  performed.  '  '  ' 
[n)  When  necessary  X-ray  fadhtjes 
are  not  ai'ailable  to  thi:>  medical 
examiner,  the  applicant  shall  furnish  a 
diest  X-ray  film  and  a  readinj?  thereof, 
so  that  the  raeilicai  examination  can  be 
completed.  If  X-ray  far ihties  necessary 
for  the  completion  of  the  examination  of 
a  visa  applicant  or  of  an  applicant  for 
entry  are  not  available  in  the  community 
where  the  cKanrrnation  is  made,  the 
medical  examiner  shall  so  state  on  the 
medical  examination  form  and  the 
procedures  will  be  completed  at  the  time 
of  examination  at  tbe  U.S.  port  of  entry. 

[ui]  The  X-ray  reading  shall  be 
included  in  t+>€  medical  examination 
report.  *  *  * 


(5)  Failure  to  present  records.  If,  on 
examinahon  at  the  time  determination 
of  admissibility  is  to  be  made  at  the  U.S. 
port  of  entry,  no  X-ray  film  or  medical 
examination  report  (including  X-ray  Rim 
or  medical  examination  report 
fincluding  X-ray  readingj  is  presented  in 
accordance  with  the  provisions  of  this 
paragraph,  a  medical  hold  shall  be 
issued  pending  completion  of  any 
necessary  examination  procedures. 
«        ft        •        •        * 

{FR  Doc.  91-14&4  f  ikd  1-22-81;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMAMSSION 

47  CFR  Part  73 

[MM  Oockat  No.  90-651,  RM-7544) 

Radio  Bro«dc«*ttng  Services;  Betd 
Knob  and  Clarendon,  AR 

AOEMCY:  Federal  Conuzninications 

Commission 

action:  Proposed  mle 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Capps 
Radio  Company,  licensee  of  Station 
KKSY(FM),  Bald  Knob,  Arkansas, 
seeking  the  substitution  of  Channel 
296C3  for  Channel  296A  and 


sMdiCcation  of  its  Ikjense  accordingly. 
Additionally.  Chatinel  281A  is  proposed 
as  a  substitnte  for  Channel  297A  at 
ClarcDdon.  Arkansaa.  for  v»hich  a 
construction  pennit  has  been  issued  to  B 
A  H  Broadcasting  Cd.  An  Order  to  Show 
Cause  is  therefore  iasued  to  B  &  H 
Broadcasting.  Coordinates  for  Channel 
296C3  at  Baid  Knob  are  35-10-00  and 
91_44_54  Coordinates  for  Channel  28lA 
at  CiarendoB  are  34-37-19  and  91-22-46. 

DATES:  Comments  must  be  filed  on  or 
before  March  11. 1991,  and  reply 
comments  on  or  before  March  26, 1991. 

ADOAESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Capps  Radio 
Company,  Attn:  John  Paul  Capps.  P.O. 
Box  1488,  Searcy,  AR  72143. 
FOR  HMTHER  tNFOflMATION  CONTACT 
Nancy  Joyner,  Mass  Media  BBrean,  (302) 
634-6530. 

SoywjWCNTAWV  mPORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rnle  Making,  MM  Docket  No. 
90-651,  adopted  December  24. 1-990,  and 
released  January  17, 1991.  The  full  text 
of  this  Commission  decision  is  available 
for  mspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dodcets  Branch  (room  2301, 1^9  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to    . 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subiect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  informahon  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comrminications  Commission. 
Andrew  ].  Rhodes, 

Acting  Chief.  .MlooatioBs Branch.  PoJjcyojid 
Rules  Division.  Mass  Medw  Bureau. 
(FE  Doc.  91-1553  Piled  \-22-91.  B:45  am' 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Doclcet  No.  91-01;  Notice  01] 

RIN  2127-AD80 

Federal  Motor  Vehicle  Safety 
Standards;  Controls  and  Displays 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  [DOT). 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  an 
amendment  to  Federal  Motor  Vehicle 
Safety  Standard  No.  101,  Controls  and 
Displays.  This  standard  requires,  among 
other  things,  that  the  identification  of 
certain  controls  and  displays  be 
perceptually  upright  to  the  driver. 
NHTSA  recently  issued  an 
interpretation  of  the  perceptually  upright 
requirement  with  respect  to  controls 
located  on  the  steering  wheel.  The 
agency  concluded  that  control 
identification  which  rotated  along  with 
the  steering  wheel  would  not  be 
perceptually  upright  to  the  driver.  After 
the  letter  was  issued.  General  Motors 
(CM)  met  with  NHTSA  to  advise  it  of 
concerns  about  the  interpretation, 
paticularly  with  respect  to  cruise 
controls.  After  reviewing  GM's 
arguments,  NHTSA  has  decided  to 
propose  that  identification  of  cruise 
controls  need  be  perceptually  upright 
only  when  the  steering  wheel  is 
centered.  The  notice  also  requests 
comments  on  an  alternative  amendment 
that  would  exclude  steering  wheel 
mounted  cruise  control  altogether  from 
the  perceptually  upright  requirement,  on 
whether  any  other  controls  or  displays 
which  are  subject  to  the  perceptually 
upright  requirement  should  be  permitted 
on  the  steering  wheel,  and  whether  an 
amendment  clarifying  the  meaning  of 
perceptually  upright  is  needed. 
DATES:  Comments  must  be  received  on 
or  before  March  11, 1991.  The  proposed 
requirements  would  become  effective  30 
days  after  publication  of  a  final  rule  in 
the  Federal  Register, 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  to:  Docket 
Section,  room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  The  docket  section  is  open  to  the 
public  from  9:30  a.m,  to  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kevin  Cavey,  Office  of  Rulemaking, 


National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (202-366-5271). 
SUPPLEMENTARY  INFORMATION:  Standard 
No.  101,  Controls  and  Displays,  specifies 
requirements  for  the  accessibility, 
identification  and  illumination  of 
controls  and  displays  in  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  buses.  The  purpose  of  the  standard 
is  to  ensure  the  accessibility  and 
visibility  of  controls  and  displays  to  a 
driver  and  to  facilitate  their  quick  and 
proper  identification  and  selection  by  a 
driver  in  order  to  reduce  the  safety 
hazards  caused  by  diversion  of  the 
driver's  attention  from  the  driving  task, 
and  by  mistakes  in  selecting  controls. 

Section  S5.2.1  of  the  standard  requires 
certain  vehicle  controls  to  be  identified 
by  specified  symbols  or  words  and  for 
the  identification  to  be  placed  on  or 
adjacent  to  the  control.  That  section 
also  requires  the  identification  to  be 
visible  to  the  driver  and  with  certain 
exceptions,  to  "appear  to  the  driver 
perceptually  upright," 

On  June  6, 1990,  in  a  letter  addressed 
to  Mr.  J.  A.  Schurger  of  Vehicle 
Improvement  Products.  Inc.,  NHTSA 
provided  an  interpretation  of  the 
requirement  that  certain  control 
identification  be  "perceptually  upright" 
to  the  driver.  Mr.  Schurger  had 
described  a  proposed  design  for  heavy 
trucks  in  which  a  "switch  package" 
would  be  located  in  the  center  of  the 
steering  wheel,  along  the  center  spokes. 
The  switch  package  would  include 
controls  for  the  horn,  turn  signals,  cruise 
control,  headlights  (master  lighting 
switch),  maker  lamps,  hazard  warning 
signal  and  high  beam.  Mr.  Schurger 
noted  that  Standard  No.  101  requires  the 
identification  of  certain  controls  to  be 
perceptually  upright,  and  asked  whether 
identifying  symbols  which  rotate  along 
with  the  steering  wheel  would  be 
considered  to  meet  that  requirement. 

NHTSA  concluded  that  control 
identification  which  rotated  along  with 
the  steering  wheel  would  not  be 
perceptually  upright  to  the  driver.  The 
agency  noted  that  the  identification 
would  not  be  perceptually  upright  to  the 
driver  except  when  the  steering  wheel  is 
in  a  centered  position,  and  that  since 
rotation  of  the  steering  wheel  is  a 
necessary  and  routine  part  of  driving, 
the  identification  would  often  not  be 
perceptually  upright  to  the  driver.  The 
agency  also  noted  that  there  is  no 
provision  is  Standard  No.  101  that  limits 
the  "perceptually  upright"  requirement 
to  conditions  where  the  steering  wheel 
is  centered. 

NHTSA  indicated  in  the  letter  that  the 
interpretation  was  consistent  with  past 


agency  actions.  In  a  July  1984  notice 
establishing  a  requirements  to  identify 
the  horn  control  with  a  specified 
symbol,  NHTSA  address  commenter 
concerns  about  how  Standard  No.  101 's 
requirement  that  identification  be 
perceptually  upright  might  apply  to  horn 
controls  located  on  the  steering  wheel. 
49  FR  30191;  July  27. 1984.  The 
commenters  noted  that  it  is  impossible 
for  such  horn  symbols  to  be  perceptually 
upright  at  all  times.  In  response  to  the 
comments,  the  agency  included  a 
provision  in  the  standard  expressly 
stating  that  the  horn  symbol  need  by 
perceptually  upright  only  when  the 
vehicle,  aligned  to  the  manufacturer's 
specification,  has  its  wheel  positioned 
for  the  vehicle  to  travel  straight  forward, 
i.e.,  when  the  steering  wheel  is  centered. 
NHTSA  noted  in  the  June  1990 
interpretation  letter  that  it  would  not 
have  been  necessary  to  establish  this 
special  provision  for  horn  symbols  if 
identification  of  controls  located  on  the 
steering  wheel  was  considered  to  be 
perceptually  upright  in  the  absence  of 
such  provision.  (NHTSA  subsequently 
decided  to  amend  the  standard  to 
exclude  the  horn  symbol  altogether  from 
the  perceptually  upright  requirement. 
However,  that  decision  does  not  affect 
the  above  analysis.) 

On  October  1, 1990,  General  Motors 
(GM)  met  with  NHTSA  to  express 
concerns  about  the  June  1990 
interpretation,  particularly  with  respect 
to  cruise  controls.  (A  memorandum 
describing  the  meeting,  with  materials 
provided  by  GM  at  the  meeting,  are 
available  in  the  docket.) 

GM  noted  that  cruise  controls,  which 
are  referred  to  as  automatic  vehicle 
speed  controls  in  Standard  No.  101,  are 
among  the  controls  subject  to  the 
perceptually  upright  requirement.  GM 
indicated  that  it.  and  reportedly  the  rest 
of  the  auto  industry,  has  long  interpreted 
the  standard  to  permit  cruise  controls  to 
be  located  on  the  steering  wheel  hub,  as 
long  as  the  identification  is  perceptually 
upright  when  the  steering  wheel  is 
centered.  According  to  GM,  placement 
of  control  identification  so  that  it  is 
essentially  horizontal  (upright)  when  the 
steering  wheel  is  centered  will  result 
"perceptually  uprightness"  to  the  driver 
at  those  times  when  it  is  reasonably 
anticipated  that  the  driver  will  be 
observing  the  identification.  GM 
suggested  that  cruise  control  would  be 
used  primarily  on  multi-lane,  limited 
access  roads  on  which  turns  are 
comparatively  few  and  usually  very 
gradual.  Under  those  circumstances,  the 
steering  wheel  would  normally  be  at  or 
near  the  centered  position. 
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CM  provided  a  lisl  indicatixig  thai 
virtually  all  of  the  major  auto 
manufacturers  produce  some  cars  with 
steering  wheel  and  hub  mounted  cruise 
control  switches.  Thus,  the  rest  of  the 
auto  industry  apparently  interprets 
Standard  No.  101  in  the  same  way  as 
GM.  That  company  also  noted  that 
NHTSA  mdicated  in  a  past  Federal 
Rc^ster  notice  its  awareness  that  some 
cm«e  controls  are  located  on  the 
steering  wHed.  See  SO  FR  284»,  ^me  4. 
19«5.  Since  th«t  statement  was  matie  in 
the  context  of  the  peTcepttjaUy  npright 
requirement,  GM  argoed  that  a  fair 
impfica^on  was  that  the  agency 
considered  titch  coTTtrols  to  be  in 
coBiplixnoe  witii  Standard  No.  101. 

NHTSA  km  reviewed  its  iune  &  1900 
intfxpretstiBB  and  faeiievet  tlat  it  wai 
owrect  given  the  aotkng  of  Standard 
No.  101.  However,  tke  aiency  can 
undentand  bow  (he  iangaage  in  the 
preamble  of  die  haw  i.  19A5  Federal 
Regialar  aobce  say  have  oootributed  to 
oonfusioa  aboat  bow  the  perceptually 
uprigiit  jieijuu-eflient  aj>pliefi  to  cruise 
coB^ola.  As  a  result,  many 
manuiacluren  have  placed  cniise 
controls  aa  steering  wheeia.  The  agency 
does  oat  iotend  to  take  action  to  enforcf 
Staadard  No.  101  with  respect  to  these 
controls  pending  completion  of  this 
rulemaVing. 

Given  the  above  background  and  in 
light  of  the  safety  arguments  raised  by 
GM.  NHTSA  has  decided  that  the  merits 
of  placing  cruise  controls  on  steering 
wheels  should  be  considered  in  a 
rulemaking  proceeding.  The  agency  has 
therefore  apecificrily  considered  the 
safety  tnifhcations  of  requiring,  or  not 
requiring,  the  identification  for  cruise 
controls  moanted  on  the  steering  wheel 
to  be  perceptually  upright  o^her  than 
when  the  steering  wiieel  is  centered. 

At  the  outset  it  tiwuld  be  noted  that, 
as  a  practicai  matter,  a  requirement  thai 
ideoti£catiiHi  lor  cruise  controls  be 
perceptually  upra^  regardless  of 
wiwther  tbe  steering  wteel  is  centered 
would  have  tbe  effect  of  prohibiting 
those  oontrols  from  being  mounted  on 
the  steeriag  wheel.  Thus,  to  tbe  extent 
that  there  may  be  safety  or  other 
advantages  to  hub-mounted  cnuse 
controls,  sach  advantages  could  not  be 
obtained  in  the  presence  of  such  a 
requuciaent. 

GM  argued  that  hub- mounted  controls 
can  helpadiieve  the  safety  purposes  of 
Standard  No.  101.  That  company  stated 
that  hub-mounted  controls  can  enhance 
the  accessibility  of  controls,  facilitate 
their  selection,  reduce  the  amount  of 
time  in  which  the  driver  has  his  or  her 
eyes  off  the  road,  and  reduce  the 
number  of  errors  In  selection  and 
operation  of  controls.  Among  other 


things,  GM  stated  that  identification  of 
controls  on  the  steering  wheel  is  less 
likely  to  be  obscured  from  the  driver's 
view  than  in  other  locations. 

GM  also  provided  a  copy  of  a  paper 
entitled  "Comparing  Ease-ofUse  of 
Steering  Wheel-Mounted  and 
Conventional  Radio  Controls,"  written 
by  Eugene  Farber  and  Susan  Salata  of 
Ford  Motor  Company.  (NHTSA  notes 
that  the  perceptually  upright 
requirement  does  not  apply  to  radio 
controls.)  1^  paper  reports  the  results 
of  research  conducted  with  persons 
driving  under  actual  freeway  traffic 
conditions,  and  concludes  that  a 
properly  designed  set  of  steering  wheel- 
mounted  radio  controls  can  produce  a 
useful  improvement  in  convenience  and 
ease-of-use.  After  becoming  familiar 
with  the  controls,  drivers  took  less  time 
to  locate  and  use  the  wheel-mounted 
controls,  had  less  eyes-off-the-road  time 
and  made  fewer  errors  with  them  than 
with  the  conventional  controls.  Most 
drivers  operated  the  radio  wheel- 
mounted  controls  without  removing  their 
hands  from  the  steering  wheel.  Results 
with  speed  controls  were  less  clear  cut. 
According  to  the  paper,  there  were  no 
signiricant  differences,  overall,  between 
the  wheel-mounted  and  conventional 
controls  in  operating  time  or  time  to 
locate  controls. 

NHTSA  believes  that  the  primary 
question  for  this  rulemaking  is  not 
whether  steerirvg  wheel-mounted  cruise 
controls  necessarily  result  in  safety 
benefits,  but  instead  whether  there  is  a 
safety  need  to  prohibit  them.  The  agency 
has  tentatively  concluded  that  the  safety 
benefits  attributable  to  the  perceptually 
upright  requirement  will  be  achieved  so 
long  as  control  identification  located  on 
the  steering  wheel  is  perceptually 
upright  when  the  steering  is  centered. 

NHTSA  agrees  with  GM  that 
placement  of  cruise  control 
identification  so  that  it  is  essentially 
upright  when  the  steering  wheel  is 
centered  will  result  in  "perceptually 
uprightness"  to  the  driver  at  those  tunes 
when  it  is  reasonably  anticipated  that 
the  driver  will  be  observing  that 
identificatian.  As  indicated  by  that 
company,  cruise  controls  are  used 
primarily  on  raulti-lane,  limited  access 
roads  on  which  turns  are  comparatively 
few  and  the  turns  are  usually  very 
gradual  Under  those  circumstances,  the 
steering  wheel  would  normally  be  at  or 
neai  the  centered  position.  Therefore, 
control  identification  will  be 
perceptually  upright,  or  close  to 
perceptually  upright  (when  the  steering 
wheel  is  slightly  tilted]  at  all  times  when 
the  driver  has  a  need  for  that 
information. 


Tbe  agency  believea,  in  addition,  tbat 
steering  wheel  mounted  cruise  controls 
may  have  safety  and  odier  advantages. 

For  example,  such  controls  can  be 
operated  while  the  driver  keeps  both 
hands  on  the  steering  wheel.  This 
provides  an  added  reason  to  permit  such 
controls. 

NHTSA  is  therefore  proposing  an 
amendment  that  would  provide  that 
identification  for  steering  wheel 
mounted  cruise  controls  need  be 
perceptaatty  upright  only  when  the 
vehicle,  aligned  to  the  manufachirer's 
spedficatMMM,  has  its  wheels  positioned 
for  the  veiiicle  to  travd  straight  forward, 
i.e.,  when  the  steering  wheel  n  centered. 

NHTSA  w  also  considering  an 
alternative  amendment  that  would 
exclude  steering  wheel  mounted  cruise 
controls  altogether  from  the  peroeptnally 
upright  requirement.  As  indicated 
above,  the  agency  previously  issued  an 
amendment  provicRng  that  identification 
of  horn  controls  need  be  perceptually 
upright  only  when  the  steering  wheel  is 
centered.  Later,  however,  NHTSA 
decided  to  exhde  horn  controls  entirely 
from  the  perceptually  upright 
requh-ement.  The  agency  explained  that 
second  change  as  follows: 

A  petition  for  reconsideratian  submitted  by 
Toyota  rexjuested  that  ihe  agency  elimiiiBte 
the  perceptually  upright  requiremeat  £or  the 
horn  symbol.  The  petitioner  argued  that  the 
provision  for  a  horn  control  symbol,  without 
the  perceptually  npri^t  requirement,  would 
accomplish  the  agency's  intentions  for 
accident  BToidance.  Thsl  cornpany  also 
staled  th«t  it  is  difficult  to  place  a 
perceptually  ypright  symbol  on  the  type  of 
narrow  tHJttQn  that  it  typically  ueed  on  a 
VBrtical  spoke  of  a  steering  v»heeJ  bub. 
Toyota  noted  dial  wiiiie  tlie  syinbd  eoald  be 
located  adjacent  to  the  control  in  such  a 
situation,  the  oo»t  would  be  three  times  more 
than  if  the  symbol  were  wmply  located  on  the 
button. 

After  carefully  evaluating  Toyota  s 
arguments,  the  agency  has  decided  to  drop 
the  perceptually  upright  requirement  Tor  the 
horn  control  symbol.  This  decision  was  based 
on  two  considerations.  First,  unhke  some 
symtiote  which  most  be  property  onented  in 
order  to  be  understood,  the  horn  symbol  is 
readily  recograabie  in  any  orieatation. 
Second,  a  horn  synabol  aiay  be  pnnted  larger 
and  therefore  be  more  easily  perceived  if  it 
can  be  oriented  along  the  longer  axl*  of  tbe 
horn  button,  spoke  of  the  wheel,  or  along  the 
rim  of  the  steering  wheel.  50  FR  23427.  June  4. 
1985. 

NHTSA  request  comsnents  on  whether 
any  of  tbe  considerations  which  led  the 
agency  to  exclude  the  hom  control  from 
the  peroeptaally  upright  requireraent  are 
applicable  to  cruise  controls,  and 
whether  cruise  controls  also  should  be 
excluded  from  that  requirement 
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The  agency  notes  that  while  the 
{dentiffcation  far  moat  cruise  controla 
located  on  steering  wheels  is  upri^t 
when  the  steering  wheel  is  centered,  tbe 
identification  for  at  least  some  cruise 
controls  is  at  a  afight  angle.  The  latter 
designs  raise  two  issues. 

The  first  issae  is  whether 
identification  which  is  at  a  slight  anfie 
should  be  considered  perceptually 
upright  and,  if  so,  at  what  aiagle  such 
identification  would  not  be  considered 
perceptually  upright  NHTSA  notes  that 
this  issue  is  not  limited  to  cruise 
controfs  located  oa  the  steering  wheel 
but  is  also  relevant  to  identification  of 
controls  and  (Csplays  whidi  are  not 
located  on  the  steering  wheel  The 
agency  requests  comnsenls  en  whether 
an  amendment  should  be  issued  to 
clarify  the  meaning  of  perceptually 
upright,  and  if  so.  what  amendment 
shoiild  be  adopted.  Commenters  which 
believe  identification  at  an  angle  should 
be  considered  perceptually  upright  are 
adked  to  indicate  tbe  angle  at  which  the 
identification  should  not  be  considered 
perceptually  upright. 

The  second  issue  relates  to  the  iact 
that  if  idcntiUcatioa  of  cruise  controla  is 
to  be  perceptually  upright  or  close  to 
perceptually  upright  to  the  driver  at 
those  times  when  it  is  reasonably 
anticipated  that  tfie  driver  will  be 
observing  that  identification,  it  is 
necessary  that  the  identification  be 
upright  or  very  close  to  upright  when,  the 
steering  wheel  is  centered  While  it  is 
not  likely  that  a  cruise  control  will  be 
operated  during  a  sharp  turn,  a  cruise 
control  may  be  operated  during  the 
gradual  turns  found  on  nulti-lane, 
limited  access  roads.  To  the  extent  that 
cruise  control  identification  is  at  an 
angle  when  the  steering  wheel  is 
centered,  that  angle  could  be  increased 
during  gradual  turns  depending  on  the 
direction  of  the  angle  relative  to  the 
direction  of  the  turn.  For  example,  if 
identification  is  upright  when  the 
steering  wheel  is  centered,  it  wUl  be  at  a 
43  degree  angle  when  the  steering  wheel 
is  tnmed  ooe-eighth  of  the  way  around. 
However,  if  identification  is  at  a  45 
degree  angle  when  the  steering  wheel  is 
centered  (aa  it  gaight  be  if  oriented  along 
the  axis  of  some  steering  wheel  spokesl 
tbe  identification  could  be  at  a  90  de^ee 
angle  when  the  steering  wheel  is  turned 
one  eighth  of  the  way  around. 

NHTSA  requests  comments  on 
whether  identification  of  cruise  controls 
located  on  steering  controls  should  be 
required  to  be  upright  when  the  steering 
wheel  is  centered  or  whether  it  should 
be  permitted  to  be  at  a  specified  angle, 
if  the  agency  clarifies  the  meanisg  of 
perceptually  upright  to  e^^essiy  permit 


words  as  a  whole  to  be  placed  at  sligM 
(specified}  angle*  &oi»  ^te  heriaoflta),  ie 
a  i^iff^r^nt iiifmniiiigt  (e.^ one 
permittnig  lesKr  aogies  ar  ■«  angk  at 
all)  appn^riate  for  croiar  coatioia 
located  on  tiie  ateeriag  wfaeci  grwea  tbe 
fact  that  acqr  angk  w^  be  altared  daring 
gradasl  tacna  (mabke  the  identtficstiMi 
of  coBtrals  and  displays  located  an  tbe 
instruBKCt  paBel)? 

As  indkated  afcove.  Standard  No. 
131°s  perceptaaHy  uprigkt  re<ndmneiil 
applies  to  a  anmber  of  specified  cusi<ro>s 
and  dispk3n  in  addition  to  the  cneae 
control  The  agency  reqacsts  coiRmcnts 
on  ytheiber  any  cf  dwae  o<ber  comtrof* 
or  displays  sltocld  aiae  be  pcniRtted  on 
the  rteeriag  wheei. 

NHTSA  note*  that  the  proposed 
regulatory  te^ct  set  forth  at  the  end  of 
this  notice  would  retain  that 
identification  of  cruise  covitrois  need  be 
perceptually  upright  only  when  the 
steering  wheel  is  centered.  Depending 
on  the  commeBts.  NHTSA  msy  adopt 
the  ahemalive  aroeBdmeni  discasaed 
above  that  would  exclude  sleeriog 
wheel  loounted  cruise  control* 
altogether  from  the  perceptually  upright 
requireneut.  and  a^sy  also  adoftt  an 
ameadiocnt  that  would  permit  other 
controls  and  disp^sra  t0  be  located  on 
the  steering  wheel.  The  agency  may  also 
adopt  an  amendment  clarifying  the 
meaning  ol  perceptualjy  upright 

Since  the  profnsed  anxsidment  wottki 
impose  no  new  requirement*  but  yhsM 
instead  relax  an  existing  requiremeat  to 
provide  additional  flexibility,  NHTSA  is 
proposing  an  effective  date  of  30  days 
after  publication  of  a  final  rule  in  the 
Federal  Register. 

NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neidier  "major" 
vdthin  the  meauing  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportalion  regulatory  policies  and 
procedures.  As  already  noted  the 
proposal  would  relax  an  existing 
requirement.  The  agency  has  also 
concluded  that  the  imparts  ace  so  ounor 
as  not  to  require  a  faE  re^iiAtory 
evaluation. 

In  accordance  with  the  Regalatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effect  of  this  action  oo  small  entities. 
Based  upon  this  evaluation.  I  certify  that 
the  proposed  amendments  would  oot 
harve  a  significaBt  economic  impact  oo  a 
substantial  number  of  small  entities.  As 
indicated  above,  the  proposal  would 
relax  ao  existing  requirement  Any  coat 
lotpacts  of  the  relaxation  would  be  in 
the  directioa  of  cost  savings,  as  a  result 
of  increased  flexibility,  and  very  miaor. 
Therefore,  small  businesses,  small 
organizations,  and  araall  governmental 


units  would  not  be  aipL&cantly  attested 
by  the  amendmenta.  Accordingly,  bo 
regulatory  flexibility  onakysis  has  beca 
prepared. 

NHTSA  ha*  also  aaoi^zed  tbis 
proposal  under  the  National 
Environmental  Policy  Act  and 
detenmned  ffraf,  if  adopted  as  a  RnaF 
nde,  it  woald  not  bawc  a  si^ficant 
effect  am  \ke  hmBan  envtreament 

This  proposal  has  also  been  analjreed 
in  accordance  with  the  principles  and 
criteria  contained  in  Bxecotive  OtJer 
12612,  and  NHTSA  has  determined  that 
the  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  tbe 
preparation  of  a  Federaliam 
Assessment. 

Interested  persons  are  invited  to 
subttrit  comments  on  the  propoeaf.  It  fs 
requested  but  not  required  that  10  copies 
be  submitted. 

All  conwneBts  must  not  exceed  15 
pages  in  length.  (49  CFR  5S3.211. 
Necessary  attach laents  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  informatton  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  incfudlng 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  strept 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
inforrHBtion  has  been  deleted  sbonH  be 
submitted  fo  the  Docket  Section.  A 
request  for  confrdmfiality  should  be 
aceonipanied  by  a  cover  Fetter  seating 
forth  rtre  information  specified  in  the 
agency's  confidentiaf  business 
information  regufation.  49  CFR  part  512. 

AH  comments  recei\'ed  before  the 
close  of  business  on  the  cosuaeot 
closing  date  indicated  above  far  the 
proposal  will  be  cosaidered  and  wiU  be 
available  for  examiaatioa  in  the  docket 
at  the  above  address  boih  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  essBidered  CamnentB 
received  too  late  for  consideration  in 
regard  to  the  fine!  rule  wfff  be 
considered  as  suggestions  for  further 
mlemaking  action.  Comments  on  (he 
proposal  will  be  available  iar  ias^eetion 
in  the  docket.  The  NHTSA  will  continue 
to  fife  relevant  mfarmation  as  it 
becomes  aTailahle  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  iirteresfed  persons  contimie  to 
examine  the  docket  for  new  materia!. 

Those  persona  desiring  te  be  aotified 
upon  receipt  of  their  comments  in  the 
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rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

PART  571-{AMENDED) 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Aulhorit>':  15  U.S.C.  1392. 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.101    [Ainendedl 

2.  The  last  sentence  of  S5.2.1(a)  would 
be  revised  to  read  as  follows: 

§  571.101  Standard  No,  101;  Controls 
and  displays. 

•  *         •         •        • 

S5.2*   •   • 

S5.2.1  *   *   • 

(a)  *   *  *  The  identification  shall, 
under  the  conditions  of  S6.  be  visible  to 
the  driver  and,  except  as  provided  in 
S5.2.1.1.  S5.2.1.2.  and  S5.2.1.3.  appear  to 
the  driver  perceptually  upright. 

•  •        •        •         • 

3.  S5.2.1.3  would  be  added  to  read  as 
follows: 

S5.2.1.3  The  identification  of  an 
automatic  vehicle  speed  control  located 
on  the  steering  wheel,  including  the 
steering  wheel  hub  and  spokes,  need  not 
appear  to  the  driver  perceptually  upright 
except  when  the  vehicle,  aligned  to  the 
manufacturer's  specifications,  has  its 
wheels  positioned  for  tne  vehicle  to 
travel  in  a  straight  forward  direction. 

Issued  on  [anuary  16. 1991. 
Barry  FeLrice. 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  91-1445  Field  1-22-91;  B;45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  101S-ABS2 

Endangered  and  Threatened  Wildlife 
and  Ptanta;  Proposed  Endangered 
Status  for  a  Hawaiian  Plant,  Geranium 
Art>oreum  (Hawaiian  Red-Flowered 
Geranium) 

AQKNCY:  Fish  and  Wildlife  Service. 
Interior. 


action:  Proposed  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  a 
plant.  Geranium  arboreum  (Hawaiian 
red-flowered  geranium)  as  an 
endangered  species  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  This 
species  grows  primarily  in  gulches 
between  5.000  to  7.000  feet  (1.525  to 
2,135  meters)  in  elevation  on  the 
northern  and  western  slopes  of 
Haleakala.  east  Maui,  Hawaiian  Islands. 
The  greatest  immediate  threat  to  the 
survival  of  this  species  is  competition 
from  naturalized,  exotic  vegetation, 
chiefly  grasses.  A  determination  that 
Geranium  arboreum  is  endangered 
would  implement  the  Federal  protection 
and  recovery  provisions  provided  by  the 
Act.  Comments  and  materials  related  to 
this  proposal  are  solicited. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  25. 
1991.  Public  hearing  requests  must  be 
received  by  March  11. 1991. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Station  Supervisor.  U.S.  Fish 
and  Wildlife  Service,  300  Ala  Moana 
Boulevard,  room  6307,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address, 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  F.  Kosaka.  Field  Supervisor,  at 
the  above  address  (808/541-2749  or  FTS 
551-2749). 
SUPPLEMENTARY  INFORMATION: 

Background 

Geranium  arboreum  was  first 
collected  by  Charles  Pickering  and 
William  Brackenridge  of  the  U.S. 
Exploring  Expedition  on  Haleakala 
Crater,  Maui,  on  February  26. 1841  (Funk 
1988a.  1988b).  Later.  Asa  Gray  was 
asked  to  study  and  report  on  all  of  the 
foreign  plants  collected  by  the 
expedition.  Of  the  two  volumes  he  wrote 
concerning  these  specimens,  only  one 
was  published,  and  in  it  Geranium 
arboreum  was  described  as  a  new 
species  (Gray  1854). 

Geranium  arboreum  is  a  much 
branched,  spreading,  woody  shrub 
about  6  to  12  feet  (18  to  3  7  meters)  tall. 
The  leaves  are  thin,  bright  green,  broad 
and  rounded  at  the  base,  tapering 
toward  the  end,  and  about  1  to  1.5 
inches  (2.5  to  3.8  centimeters)  long.  Each 
leaf  has  five  to  nine  main  veins,  and  has 
edges  notched  with  tooth-like 
projections.  The  flower  petals  are  red. 
about  1  to  1.5  inches  (2.5  to  3.8 


centimeters)  long;  the  upper  three  petals 
are  erect,  the  lower  two  reflexed. 
causing  the  flower  to  appear  curved. 
These  red  zygomorphic  (non- 
symmetrical) flowers  separate  this 
species  from  other  members  of  the 
genus;  it  is  the  only  one  in  the  genus  that 
appears  to  be  adapted  to  bird 
pollination  (Funk  1982. 1988b). 

Today  about  290  individuals  remain 
(Funk  1988b);  these  are  found  chiefly  in 
the  Polipoli  Springs  and  Hosmer 
Grove — Puu  Nianiau  areas  on  the 
western  and  northwestern  slopes, 
respectively,  of  Haleakala  Crater.  About 
250  plants  occur  on  State-owned  land 
within  the  Kula  Forest  Reserve;  the 
remainder  are  mostly  in  Haleakala 
National  Park,  with  a  few  individuals  on 
Haleakala,  Kaonoulu.  or  Erehwon  Ranch 
lands  (privately  owned). 

The  original  range  and  abundance  of 
the  species  are  unknown;  however,  late 
19th  and  early  20th  century  collections 
indicate  that  it  onre  grew  as  low  as 
2.000  feet  (610  meters)  on  the  southern 
slopes  of  Haleakala  Crater,  and  that  its 
distribution  on  the  northern  slopes 
extended  beyond  its  presently  known 
range.  Today  isolated  populations  of 
Geranium  arboreum  grow  in  steep, 
narrow  canyons  on  the  north  and  west 
outer  slopes  of  Haleakala  Crater 
between  5000  and  7000  feet  (1,525  to 
2.135  meters)  in  elevation  in  an  area  that 
is  roughly  9  miles  (14  kilometers)  in 
length,  and  015  miles  (0.25  km)  in  width. 
The  environment  of  these  gulches  is 
damp,  shaded  part  of  the  day  and 
protected,  and  contrasts  with  the 
generally  arid  climate  of  the  surrounding 
area.  The  moist  habitat  is  apparently 
due  to  fog  drip  and  run-off.  The  plants 
appear  to  obtain  a  significant  amount  of 
their  water  requirements  by  "combing" 
moisture  out  of  the  drifting  fog  (Funk 
1982).  Vegetation  in  the  ravines  is  often 
quite  dense,  and  consists  of  mostly 
medium-sized  woody  shrubs,  introduced 
grasses  and  weeds,  and  mixed  ferns 
(Funk  1982).  C  arboreum  is  a  minor 
component  of  the  vegetation  occurring 
in  small  isolated  populations  in  the 
gulches.  The  habitat  is  nearby  and 
surrounding  areas  is  subalpine  dry 
forest  or  mesic  scrub  land;  a  few  G. 
arboreum  individuals  grow  near  areas 
that  have  been  converted  to  agricultural 
uses  such  as  pasture  land  or 
experimental  tree  plots. 

The  greatest  immediate  threat  to  the 
continued  survival  of  this  plant  is 
competition  by  naturalized  species, 
primarily  grasses.  Soil  disturbance, 
caused  by  trampling  domestic  cattle  and 
rooting  by  feral  pigs,  also  is  a  major 
threat.  Other  minor  threats  include 
browsing  by  cattle  and  fires.  In  the 
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Poiipolt  Springs  area  at  certain  tines  of 
the  year,  pcH)«n  froni  exotk  pine  trees 
comptetely  covers  the  st^aus  of  the 
geranimnB  and  preciades  anjr 
fcrtfttzatioB  by  its  own  species  (EWk 
1982. 1988b).  Low  nunibws  of 
individuals  akoaakas  the  species  more 
vulnerable  to  certain  tkrcats  because  a 
single  uBioceseen  environoKntat 
disturbance  coMld  destroy  s  sigotficaBt 
proportioa  ol  the  individuals  erf  this 
species.  The  hmited  number  of 
individuals  in  the  pofn^tions  may  lead 
to  a  reduction  in  reprotiiictive  vigor.  A 
cooperative  effort  between  Federal  and 
State  ageocies  and  private  laDcknvners 
is  needed  to  protect  the  remaining 
plan  la  and  to  provide  for  the  species' 
recovery. 

n»  Secretary  ed  the  Smitfasonian 
Lnstitation.  as  directed  by  section  12  of 
the  Act,  prepared  a  report  on  those 
plants  considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
Slates.  Geramtta  arboreum  was 
rnchided  and  reported  as  endangered. 
This  report,  designated  as  House 
Document  No.  W-Sl,  vims  presented  to 
Congress  on  ^anoarj  9, 1975.  On  )uiy  1, 

1975.  the  Service  pobhshed  a  notice  in 
the  Fedacai  Registar  (40  FR  278C3) 
accepting  the  report  as  a  petition  within 
the  coDtext  of  section  4(c)(2]  of  the  Act 
(petition  acceptaace  provisioBa  are  now 
contained  in  section  4(b^3XA)),  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein,  inchidnig  Gertmiaia  arboreum. 
,A  this  and  subseqaestt  notices 
GeraniuTa  arboreum  was  treated  as 
under  petitioR  far  hstmg  as  endangered. 
As  a  result  of  this  review,  on  June  16, 

1976,  the  Service  poblisbed  a  proposed 
rule  m  Ae  Fedeial  Ragistar  (41  FR  Z4523) 
to  determine  approoumately  1.700 
vascular  plant  species,  inehiding 
Geraniaai  arboreum  to  be  eaxiai^ered 
pursuant  to  section  4  of  the  Act  In  197ft, 
amendments  to  the  Act  required  ail 
proposals  over  two  jreus  old  be 
withdrawn.  A  l-year  grace  period  was 
given  to  proposals  already  crver  2  years 
old.  On  December  10. 197%  the  Service 
published  a  notice  in  the  Paderal 
Ragiatar  (44  FR  7D796)  o{  withdcswal  of 
that  portion  of  the  June  16, 1976. 
proposal  that  had  not  been  naade  bzai, 
along  with  four  other  proposals  that  had 
expired. 

The  Service  pubtiaked  spdated 
notices  of  review  for  plants  on 
December  15, 1980  (45  FR  82480), 
September  27, 1985  (50  FR  39525),  and 
Febraaijr  21. 19M  (5&  FR  SIKY.  each  of 
these  notices  iodtaicd  Geraawm 
orboreiBB  as  a  category  1  caiKttdate, 
meaning  that  tlia  Service  hetd  substantial 
informotiaa  iodicating  that  a  pro^oaal 


far  hsting  was  warranted.  Section 
4(b)(3)(B)  of  the  Act  requires  the 
Seoetsy  to  make  findings  on  certain 
pending  petitiona  wickia  12  Boaaths  tA 
their  receipt  Section  ^b^l)  of  tke  1482 
amendmcBts  ftrthcr  rcqwes  aU 
petitions  paadis^  oa  October  1. 1962,  b« 
treated  aa  baviag  been  newly  submitted 
on  titet  date.  The  ta;tter  was  the  case  of 
Geraniam  ortxtreum  because  the  Service 
had  accepted  the  1975  Sauthsonian 
report  as  a  pebtioc  On  October  13. 1983, 
the  Service  foond  that  die  petitioned 
listing  of  Geraaium  arboreum  was 
warrantedr  bat  prectoded  by  other 
pending  listing  actiotw,  in  accordance 
with  section  4(b)f3XB)^iii)  of  tl»e  Act; 
notificatioa  of  this  findtng  was 
pofahshed  on  January  20, 1964  (4«  FR 
2486).  Sach  a  Hnding  requires  the 
petition  to  be  recycled  pursoant  to 
section  4<b)(3)fC)((i)  of  the  Act  The 
finding  was  reviewed  in  October  of 
1984. 1985, 198&  1987. 1988  arKl  1989. 
Publication  of  the  present  proposal 
constitutes  the  final  1-year  fir.ding. 

Sununary  of  Factors  Affecting  tba 
Species 

Section  4  of  the  Act  ( 16  U.S.C.  1533} 
and  regulations  (50  CFR  part  424} 
promulgated  to  tmpJement  the  Hstrng 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determroed  to  be  an  endangered  or 
threatened  species  dae  to  ore  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  (heir 
application  to  Geranium  crborenm  A. 
Gray  fHawaiian  red-f>owered  geranium] 
are  as  foilows: 

A.  The  present  or  threatened 
destruction,  ijtod/ficafion,  or  cartaitrrient 
of  Us  habitat  or  range.  It  is  hkely  th«t 
the  entire  area  sappurtiitg  Geranium 
arboream  has  been  grazed  by  domestic 
or  escaped  cattle.  Ground  dietarfatng 
activities  aaaocialed  with  grazing  by 
cattle  or  rooting  by  pigs  have  degraded 
the  habitat  ttiat  sopports  Geranium 
arboreum  and  may  be  responsible  for 
some  of  the  redactiow  in  the  species' 
range.  When  pigs  forage  their  roofing 
activity  dtampts  several  inches  of  the 
soil  surface  and  uproots  plants, 
especially  seedRngs.  The  ground 
diatvirbance  asseciated  with  foraging  by 
cattle  and  pigs  results  in  the  increased 
erosioR  of  the  Gerormm  habitat  Exofrc 
species  can  rapidly  invade  distwrbed 
groand.  PJres  represent  an  additional 
potential  threat  to  the  species  and  its 
habitat  a  fire  in  the  Polipoli  Springs 
area  abcnrt  seven  years  ago  destroyed 
four  plantSL 

R  Oventtflrzotfan  for  commercial, 
recreationaf,  9dentific.  or  e^iicaiiono! 
parpows.  Not  known  to  be  a  factor. 


however,  unrestricted  scientific 
collecting  or  excessive  visits  resisting 
from  increased  pabfidty  could  serionsty 
affect  Sie  species.  Geranium  arboreum 
is  a flf  active  anrf  coold  become  the 
subleet  of  Htueased  coRectfon  m  the 
future. 

C.  Disease  or  predaticn.  Ocrasicnal 
browsing  by  cattle  has  been  observed, 
but  rt  is  infrequent  and  is  not  considered 
8  major  threat. 

D.  The  inadequacy  of  existing 
regulator}'  mechanisms.  Most  of  the 
known  extant  Geranium  arboreum 
plants  grow  in  the  Polipcli  Springs  area, 
within  the  boundaries  of  the  State- 
owned  Kula  Forest  Reserve.  State 
regulatiorxs  jjrohihit  the  removal, 
destruction,  or  danaage  of  plants  found 
on  these  lands.  However,  due  to  limited 
personnel,  the  regulations  are  difilcuU  to 
enforce.  Hawaii's  Endangered  Species 
Act  (HRS.  sect  195D-4{a})  states,  "Any 
species  of  wikfiife  or  plant  that  has  been 
dctemuned  to  be  an  endangered  species 
pursuant  to  the  [Federal]  Endangered 
Species  Act  shall  be  deemed  to  be  aa 
endangered  species  ucdei  the  pioviKons 
of  this  chapter  *   *   '."  Further,  the  State 
may  enter  into  agreements  w;:h  Federal 
agencies  lo  admmi&ter  and  manage  any 
area  required  for  the  conservation. 
m&nagemeikU  enhancement  or 
protection  of  endangered  species  ^sect. 
196D-6(c)).  Funds  lor  these  activnt»es 
could  be  made  avariable  under  sections 
of  the  Act  (State  Cooperative 
Agreemenis).  Listing  of  this  plant 
therefore  wookJ  reinforce  and 
suppleaient  the  protection  available  to 
the  species  under  State  law.  The  .\ci 
also  wock}  offer  additxioal  protection  to 
the  species,  in  that  it  is  now  a  violation 
of  the  Act  if  any  person  renKrves,  cats. 
digs  up,  damages  or  destroys  an 
endangesed  plant  is  knowing  vwlatlcm 
of  a  Siate  law  or  regrtSation  or  in  \itt 
course  of  any  violation  of  a  State 
cr.mini^  trespass  law.  Listing  would 
also  make  it  a  PcdEral  offense  to  remove 
and  reckice  to  possession  the  plant  from 
any  area  under  Federal  juriadicJion.  or 
to  maliciously  damage  or  destroy  the 
plant  in  any  such  area. 

A  very  small  proportion  of  the 
individwafs  of  Geramum  arboreum  occur 
on  land  marraged  by  the  Nalional  Park 
Service.  Alrtwtjgh  the  Park  Semce  does 
offer  profecfrve  managemerrt  to  sensitive 
resources,  ttw  small  percentage  of  plants 
that  potentiaHy  receive  this  management 
does  not  swhstantially  reduce  the  degree 
of  threel  feced  by  species. 

E.  Other  nattrraf  or  manmade  factors 
affecting  its  cmrtfnned  existence.  The 
single  greatest  threat  to  remaining 
Geranium  arboreum  stands  most  h'kely 
is  competition  from  naturahzed.  exotic 
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plants,  particularly  grasses,  (for  example 
Holcus  lanatus).  Introduced  grasses 
occupy  safe  sites  where  Geranium 
arboreum  seedlings  would  normally 
grow;  the  grasses  form  dense  sod-Uke 
mats,  and  prevent  seedlings  of  other 
species  from  becoming  established 
(Funk  19a8b). 

A  large  part  of  the  annual 
reproductive  effort  is  effectively  lost 
when  pollen  released  from  pine  trees  in 
the  Polipoli  forestry  plantings 
completely  covers  the  stigmas  of  the 
Geranium  growing  in  that  area.  The 
windbome  pine  pollen  forms  a 
mechanical  barrier,  blocking  the 
reception  of  Geranium  pollen,  thus 
reducing  the  annual  reproductive  effort 
of  this  species  (Funk  1988b).  However. 
Geranium  arboreum  has  a  longer 
flowering  period  than  do  the  introduced 
pine  trees. 

Approximately  290  individuals  remain 
in  about  19  populations  that  each 
contain  between  1  and  25  individuals. 
The  small  number  of  extant  plants  in 
these  populations  makes  the  species 
more  vulnerable  to  certain  threats.  The 
limited  gene  pool  may  result  in 
depressed  reproductive  vigor,  although 
there  is  no  evidence  that  there  is  such  a 
problem  today.  A  single  man-caused  or 
natural  environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
known  extant  individual  plants. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Geranium 
arboreum  as  endangered.  Only  290 
individuals  remain  in  the  wild,  and 
these  face  threats  from  habitat 
degradation  and  competition  from  exotic 
species  of  plants,  as  well  as  other  lesser 
factors.  Given  these  circumstances,  the 
determination  of  endangered  status 
seems  warranted.  See  the  following 
"Critical  Habitat"  section  for  a 
discussion  of  why  critical  habitat  is  not 
being  proposed. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  Such 
a  determination  would  result  in  no 
known  benefit  to  the  species. 
Government  agencies  and  the  few 
private  land  owners  can  be  alerted  to 
the  presence  of  the  plant  without  the 
publication  of  critical  habitat 


descriptions  and  maps.  The  publication 
of  such  descriptions  and  maps, 
necessary  for  a  proposal  to  determine 
critical  habitat,  potentially  would 
increase  the  degree  of  threat  from  taking 
or  vandalism  because  Geranium 
arboreum  is  an  attractive  plant  and  live 
specimens  would  be  of  interest  to 
curiosity  seekers  or  collectors  of  rare 
plants.  A  proposal  to  designate  critical 
habitat  would,  therefore,  make 
Geranium  arboreum  more  vulnerable  to 
collection  and  increase  enforcement 
problems.  All  involved  parties  and 
principal  landowners  have  been  notified 
of  the  location  and  importance  of 
protecting  this  species'  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  Therefore,  it  would  not  now  be 
prudent  to  determine  critical  habitat  for 
Geranium  arboreum. 

Available  ConservatioD  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  IS  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  if.t 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 


must  enter  into  formal  consultation  with 
the  Service.  Although  some  individuals 
occur  on  land  managed  by  the  National 
Park  Service,  it  is  unlikely  that  this 
species  would  be  adversely  affected  by 
any  Federal  action. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  trade 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  With  respect  to 
Geranium  arboreum  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61  would 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
impori  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  sell  or  offer  for  sale 
this  species  In  interstate  or  foreign 
commerce,  or  to  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction.  In  addition,  the  Act 
would  prohibit  the  malicious  damage  or 
destruction  of  the  species  on  any  area 
under  Federal  jurisdiction,  or  the 
removal,  cutting,  digging  up,  damaging 
or  destroying  of  the  plant  on  any  other 
area  in  knowing  violation  of  any  State 
law  or  regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 

As  noted  above,  section  9(a)(2)(B)  of 
the  Act,  as  amended,  prohibits  the 
removal  and  reduction  to  possession  as 
well  as  the  malicious  damage  or 
destruction  of  endangered  plant  species 
from  any  area  under  Federal 
jurisdiction.  This  provision  would  apply 
to  Geranium  arboreum  growing  in 
Haleakala  National  Park  if  the  species  is 
listed  as  endangered. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U,S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432,  Washington,  DC  22203- 
3507  (703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
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concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  determination  on  this 
proposal  to  list  Geranium  arboreum  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal.  The  Endangered  Species  Act 
provides  for  a  public  hearing  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 


addressed  to  the  Field  Station 
Supervisor  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  proposed 
rule  is  Dr.  Derral  R.  Herbst.  Honolulu 
Field  Station  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17.  subchapter  B  of  chapter 
I.  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.SC.  1361-1407: 16  US  C 
1531-1544: 16  U.S.C.  4201-4245:  Pub.  L.  99- 
625. 100  Stat  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §17.12(h)  by 
adding  the  following,  in  alphabetical 
order  under  the  family  Geraniaceae.  to 
the  List  of  Endangered  and  Threatened 
Plants: 


§17.12 
plants. 

•  • 


Endangered  and  tttraatened 


Status 


Whenksted 


Cntical 
habitat 


Speoal 
rules 


Geraniaceae— Geranium  family; 

•  •  •  • 

Geranium  artxjreum „ Hawaiian  red  flowered  geranium U.SA  (HI). 


MA 


NA 


Dated:  December  21, 1990. 
Bruce  Blanchard, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
(FR  Doc.  91-1497  Filed  1-22-91;  8:45  am] 

BILUNO  CODE  431»-S5-M 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018— AB52 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  a  plant,  Stenogyne 
kanehoana  (No  Common  Name) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Proposed  rule. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  list  a 
plant.  Stenogyne  kanehoana,  as  an 
endangered  species  under  the  authority 
contained  in  the  Endangered  Species 
Act  of  1973.  as  amended  (Act).  This 
species  is  known  only  from  one  small 
population  located  on  the  island  of 
Oahu,  Hawaii.  The  greatest  immediate 
threat  to  the  survival  of  this  species  is 
the  encroachment  and  competition  from 
naturalized,  exotic  vegetation.  The 
extremely  small  size  of  the  population 
also  is  a  considerable  threat  as  the 
limited  gene  pool  may  repress 
reproductive  vigor,  or  a  single 
environmental  disturbance  could 
destroy  the  only  knowrn  remaining 
individuals.  A  determination  that 
Stenogyne  kanehoana  is  endangered 
would  implement  the  Federal  protection 
and  recovery  provisions  provided  by  the 


Act.  Comments  and  materials  related  to 
this  proposal  are  solicited. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  March  25, 
1991.  Public  hearing  requests  must  be 
received  by  March  11. 1991. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Ernest  F.  Kosaka,  Field  Station 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  300  Ala  Moana  Boulevard,  room 
6307.  P.O.  Box  50167,  Honolulu.  Hawaii 
96850.  Comments  and  materials  received 
will  be  available  for  public  inspection. 
by  appointment,  dunng  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Derral  R.  Herbst,  at  the  above 
address  (808/541-2749  or  FTS  551-2749). 
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SUPPLEMENTARY  INFORMATION: 

Background 

Stenogyne  kanehaana  was  first 
collected  on  the  east  ridge  of  Puu 
Kanehoa.  Waianae  MountaiBS,  Oahu. 
Hawaii,  by  Harold  SL  John  in  1934.  The 
second  collection  was  from  the  same 
area  and  made  by  Otto  Degener  in  1939. 
Degener  arid  Earl  Sherff  described  the 
taxon  (Sherff  1941)  and  named  it  after 
the  type  locality.  Ail  subaeqaent 
collections  have  been  from  near  the 
summit  of  the  ridce  conneclingPuu 
Kanehoa  with  Puu  Hapapa  to  the  north 
mi  Pun  Kaua  to  the  south,  a  total 
distance  of  approxmiately  1.75  miles 
Today  one  population  consisting  of  two 
to  four  plants  remains  under  a  canopy  of 
meaic  ioiest  tseei  co  a  ndge  leading  to 
the  summit  of  Puu  Kanehoa  (Center  for 
Plant  Coasarvation  Task  Force  report  of 
September  27,  IdSB:  Hawaii  Heritage 
Program  Global  Elasient  Ranking  Form 
dated  June  10, 1987,  Hawaii  Heritage 
Pmffwa  HemeTJt  Occnrrence  Record 
dated  February  28, 1969;  Obata  1977;  ]. 
Lmi,  The  Natiae  Conservancy,  Hawaii, 
pers.  coram.  W89;  ].  Obata,  retired 
school  teacher  and  amateur  naturalist 
pers.  comm.  108&;  S.  Perlman,  Naliooal 
Tropical  Botanical  Garden,  pers.  comm. 
1989;.  and  S.  VVelier,  University  of 
Cahfomia  at  Irvine,  pers.  comm.  1989). 
The  plants  occur  on  privately  owned 

land. 

Stenogyne  kanehoana  is  a  scandent 
vine  in  (he  mint  family  (Lamiaceae)  with 
sterna  weakly  4-angled,  hairy,  and  3  to  6 
feet  (1  to  2  meters)  long.  The  leaves  are 
oppositely  arranged  and  are  narrowly 
ovate  to  oblong-ovate,  thin  but  densely 
hairy,  aboat  4  inches  (10  centimeters) 
long  and  1.5  indies  (3.5  centimeters) 
wide.  The  flowers  are  in  chisters  of  3  to 
e  per  leaf  axil:  the  petals  are  fused  into  a 
strongly  falcate  tube  about  1  to  1.5 
inches  (27  to  42  millimeters]  long,  white 
or  pale  yellow  with  short,  pink,  corolla 
lobes.  The  fruit  consists  of  4  fleshy, 
black,  nutlets  (Wagner,  et  ai  1990). 
Stenogyjie  kanehoana  is  distinguished 
from  the  other  mfmber  of  its  genus  that 
occurs  on  Oahu.  and  also  in  the 
Waianae  mountains.  Stenogyne  kaaJae, 
primarily  by  the  siae  and  color  of  its 
flowers.  Whereas,  the  flowers  of  5. 
kaalae  are  small  and  deep  purple.  S. 
kanehoana  bears  large,  white  to  yellow, 
pink  tipped  flowers.  Steaogyne 
kanehoana  occurs  on  an  open  ridge  top 
m  mesic  forest  Assocdated  species 
include  Metrosideros  polymarpha. 
Acacia  koa  (tree  species).  Freycmetia  (a 
woody  vine),  and  Dicranoptehs  (a  fern). 

The  greatest  iraaiediate  threat  to  the 
survival  of  this  species  is  the 
encroachment  and  competition  from 
naturalized,  exotic  plants  (Obata, 
personal  communication,  as  cited  by 


Wagner,  et  ol  1990).  The  extremely 
small  siae  of  the  population  and  its 
restricted  distribution  also  compound 
the  threats  to  the  species.  The  limited 
gene  pool  may  result  in  depressed 
reproductrve  vigor,  or  a  single  stochastic 
environmental  disturbance  could 
destroy  all  extant  individuals.  Other 
poterrtial  threats  suggested  include  fire 
end  deforestation  (St.  |ohn  19811,  but 
these  presently  probably  are  not  serious 
threats  in  the  Stenogyne  habitat. 

Federal  government  action  on  this 
species  began  when  the  Service 
published  an  updated  notice  of  review 
for  plants  on  December  15, 1980  (45  FR 
82480).  and  included  Stenogyne 
kanehoana  as  a  category  1  candidate, 
meaning  that  the  Service  had  substantial 
informatioB  on  biological  vulnerability 
and  threats  to  support  a  proposal  to  list 
it  as  endangered  or  threatened.  The 
plant  also  was  included  as  a  catetory  1 
candidate  species  in  the  September  27, 
1985  (50  FR  39526).  and  February  21, 
1990  (55  FR  B184)  notices  of  review. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  SLanogyne  kanehoana 
Degener  and  Sherff  (no  common  name) 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Encroachment 
and  competition  from  naturalized,  exotic 
plants  probably  is  the  single  greatest 
threat  to  this  species.  Koster's  curse 
[Chdemia  hirta],  a  rapidly  spreading 
bush,  has  recently  invaded  the 
Stenogyne  kanehoana  habitat  Q.  Lau. 
personal  communication.  November  14. 
1989).  Lantana  [Lantana  camara)  also  is 
common  in  tha  area  along  with  some 
Christmas  berry  [Schinus 
terebinthifolius)  (Stephen  Weller, 
personal  communication.  November  22. 
1989);  all  three  species  have  invaded 
former  native  habitat  in  Hawaii  to  the 
exclusion  or  detriment  of  the  native 
vegetation. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  a  factor,  but 
unrestricted  scientific  collecting  or 
excessive  visits  resulting  from  increased 
publicity  could  seriously  affect  the 
species.  Disturbance  to  the  area  by 
trampling  would  promote  greater  ingress 
by  competing  exotic  species. 


C.  Disease  or  predation.  Nm  knnw^    n 
be  applicable. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  There  are  no 
State  laws  or  existing  regulatory 
mechanisms  at  the  present  time  to 
protect  Stenogyne  kanehoana  or  p^e^'ent 
its  further  decline.  However,  Hawaii's 
Endangered  Species  Act  (HRS,  sect. 
195D-4(a))  states  that,  "Any  species  of 
wildlife  or  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  Endangered  Species  Act 
(of  1973)  shall  be  deemed  to  be  an 
endangered  species  under  the  provisions 
of  this  chapter  *  *  *."  Further,  the  Statp 
may  enter  into  agreements  with  Federp 
agencies  to  administer  and  manage  ar 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (sect. 
195D-5(c)).  Funds  for  these  acti\nties 
could  be  made  available  under  section  6 
of  the  Act  (State  Cooperative 
Agreements)  if  the  species  were  listed 
as  threatened  or  endangered.  Listing  of 
this  plant  therefore  would  protect  the 
species  and  reinforce  and  supplement 
the  protection  available  to  the  species 
under  State  law.  The  Federal  Act  also 
■would  offer  additional  protection  to  the 
species  in  that  it  is  now  a  violation  of 
the  Act  if  any  person  removes,  cuts,  digs 
up,  damages  or  destroys  an  endangered 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of  any 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  number  of  extant  plants  and  the 
species'  restricted  distribution  makes 
the  species  more  vulnerable  to  certain 
threats.  The  limited  gene  pool  may 
result  in  depressed  reproductive  vigor, 
and  an  absence  of  observations  of 
seedlings  and  plants  producing  seeds 
alludes  to  possible  reproductive  failure 
of  this  small  population  (Center  for  Plant 
Conservation  Task  Force  report  of 
September  27, 1989;  Hawaii  Heritage 
Program  Global  Element  Ranking  Form 
dated  June  10. 1987).  A  single  stochastic 
environmental  perturbation  could 
destroy  the  only  remaining  individuals 
of  the  species. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Stenogyne 
kanehoana  as  endfuigered.  Only  two  to 
four  individuals  remain  in  the  wild,  and 
these  face  threats  from  the 
encroachment  and  competition  from 
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exotic  species  of  plants,  especially 
lantana  and  Koster's  curse,  particularly 
aggressive  weeds.  In  addition,  the  plants 
are  known  from  a  small  area  and  a 
single  random  event  could  destroy  all 
known  individuals.  Given  these 
circumstances,  the  determination  of 
endangered  status  seems  warranted.  See 
the  following  "Critical  Habitat"  section 
for  a  discussion  of  why  critical  habitat  is 
not  being  proposed. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  the 
species  is  proposed  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  Such 
a  determination  would  result  in  no 
known  benefit  to  the  species.  The  few 
known  individuals  are  on  privately 
owned  land  zoned  as  conservation  land; 
all  involved  parties  and  the  landowner 
have  been  notified  of  the  general 
location  and  importance  of  protecting 
this  species'  habitat.  The  publication  of 
such  descriptions  and  maps  in  a 
proposed  critical  habitat  designation 
would  potentially  increase  the  degree  of 
threat  from  taking  or  vandalism, 
because  Stenogyne  kanehoana  is  an 
attractive  plant,  and  Uve  specimens 
would  be  of  interest  to  curiosity  seekers 
or  collectors  of  rare  plants.  The 
designation  of  critical  habitat  would 
make  Stenogyne  kanehoana  more 
vulnerable  and  increase  enforcement 
problems.  Protection  of  the  species' 
habitat  will  be  addressed  through  the 
recovery  process.  Therefore,  it  would 
not  now  b»  prudent  to  determine  critical 
habitat  for  Stenogyne  kanehoana. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 


that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  No  Federal  involvement 
with  Stenogyne  kanehoana  is 
anticipated. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62. 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plants.  With  respect  to 
Stenogyne  kanehoana  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce: 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  endangered  plant  species 
on  any  such  area;  or  remove,  cut,  dig  up, 
damage  or  destroy  any  endangered 
plant  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation,  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  is  not  known 
to  be  in  cultivation  and  is  uncommon  in 
the  wild. 

Section  9(a)(2)(B)  of  the  Act.  as 
amended,  prohibits  the  removal  and 
reduction  to  possession  or  the  malicious 


damaging  or  destruction  of  endangered 
plant  species  in  areas  under  Federal 
jurisdiction.  If  listed  as  endangered,  this 
provision  would  apply  to  Stenogyne 
kanehoana  if  any  individuals  were 
subsequently  found  growing  in  the 
Laulualei  Naval  Reservation  which  lies 
a  short  distance  west  of  the  existing 
population. 

Request  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive,  room  432.  Arlington,  VA  22203- 
3507  (703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species: 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  seciton  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Any  final  decision  on  this  proposal 
concerning  Stenogyne  kanehoana  will 
take  into  consideration  the  comments 
and  any  additional  information  received 
by  the  Service,  and  such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  should  be 
addressed  to  the  Field  Station 
Supervisor  in  Honolulu.  Hawaii  (see 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmenial 
Policv  Act  of  1969.  need  not  be  prepared 
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m  coBoeckoi  wiUi  reguidtions  adopted 
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Servioe'i  laaaans  for  thiB^etenmnatiaB 
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List  of  SubiacU  in  50  CFR  Part  17 

Endan)jer«d  and  threatened  species, 
eKpoTts.  rmports.  reporting  and 
recoirflceeping  reqtiirenwnts,  and 
tranaportation 

Proposed  RegulatioD  Piemulgalioa 
^ART  17-lAMEMOEDl 

Accardinfjyj'.  it  »  hereby  proposed  to 
amend  pari  17.  subchapter  B  of  chapter 


1.  title  se  of  the  Code  of  Federal 
Regnlatiwa.  as  act  forth  bekjw: 

1.  The  aurthority  citation  for  part  17 
contiT\ue«  to  read  as  fwllowe: 

Authority;  16  U.S£.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted 

2.  It  is  proposed  to  aniend  §  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Lamiaceae,  (o  the 
List  of  Endangered  and  Threatened 
Plants; 

517.1t    EndaHfW*  WW*  Wwartened 


ihr  •  * 


Species 


Status 


Wtien  listed 


Ottcal 
haMat 


Special 
rutas 


SoaoMic  ttaine 


Common  fwme 


Laiaceae— Mnk  lamity 


-U.SA  W - E 


NA 


NA 


Dated.  December  21. 1?W0. 
Bruce  Blauiliard. 

Art}ng  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  91-1496  Rled  1-22-91;  &45  am] 
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OEPAWmEIU  OF  COWMERCE 

National  Oceantc  and  Atntospherlc 
MffiMtatretKMi 

50  CFR  Part  649 
[Docket  No.  9101BS-10081 

American  l.otrater  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFSJ.  NOAA.  Commerce. 
action:  Pcopoaed  rule. 


lY:  N'lklFS  proposes  this  rule  to 
specify  the  mechanisms  necessary  to 
comply  with  the  degradable  escape 
panel  requirement  approved  under 
Amendment  3  to  the  American  Lobster 
Fishery  Management  Plan  (FMP). 
.Amendment  3  required  the  New  England 
Fishery  Management  Council  (Council) 
to  specify,  and  the  Northeast  Regional 
Director  to  publish,  at  least  12  months 
prior  to  lanuary  1, 1992.  a  list  of 
acceptable  degradable  escape  panels. 
The  purpose  of  the  panel  is  to  allow  for 
the  escaipeinent  of  lobster,  12  months 
alter  the  trap  has  been  abandoned  or 
lost 


This  proposed  rule  also  adds  a 
definition  of  a  "v-shaped  notch"  to 
improve  errforoeabilrty  of  this 
reqcrirement. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  Felmiary 
22,  1991. 

AOORESSES:  Comments  on  the  proposed 
rule  should  be  aenl  to  Richard  Roe, 
Regional  Du-ector,  National  Marine 
Fisheries  Service.  Iviortheast  Regional 
Office.  One  Blackburn  Drive. 
Gloucester.  Massachusetts  01930.  Mark 
the  outside  of  the  envelope  "Comments 
on  the  Lobster  Regulations." 

Copies  of  the  environmental 
assessment  (EA]  and  the  regulatory 
impact  review  (RIR)  for  Amendment  3 
are  available  from  Douglas  G.  Marshall 
Executive  Director.  New  England 
Fishery  Management  Council.  Suntaug 
Office  Park.  5  Broadway,  Saugus.  MA 
01960. 

FOR  FUKTHBH  IMPOfMUUTION  CONTACT: 
Patricia  A.  Kurkul.  Resource  Policy 
Analyst.  Plan  Administration  Branch. 
NMFS  Northeast  Regional  Office.  506/ 
281-9331. 

•U^tEMEMTAflV  INfOMMATtON:  The  FMP 
IS  implemented  by  regulations  appearing 
at  se  CFR  part  649  The  obiective  of  the 
FMP  is  lo  support  and  promote  the 
development  and  implementntion.  on  a 
continuing  basis,  of  a  unified  regional 
management  program  for  American 
lobster  [Homarus  cunencanus).  The 


management  program  is  designed  to 
promote  oonBervatton.  to  reduce  the 
possibility  of  recruitment  failure,  and  to 
oUow  full  utilization  of  the  resource  by 
the  United  States  fishing  industry. 
Amendment  1  to  the  FMP  was  approved 
and  implemented  in  1986  (51  FR  19210. 
May  28, 198&).  Amendment  2  in  1987  (52 
FR  480M,  December  4. 1987).  and 
Amendment  8  in  1989  (54  FR  48617. 
November  24. 1989). 

Amendment  3  and  its  implementing 
regulations  include  a  requirement  that 
lobster  traps  contain  a  degradable 
escape  panel  (ghost  panel)  to  allow  for 
the  escapement  of  lobster.  12  months 
after  a  trap  has  been  abandoned  or  lost. 
Ghost  fishing  describes  the  action  of 
gear  that  continues  to  fish  after  all 
control  of  that  gear  is  lost.  The 
regulations  implementing  Amendment  3 
(54  FR  48617)  specified  an  effective  date 
for  this  requirement  of  12  months  after  a 
list  of  acceptable  mechanisms  has  been 
published  in  the  Federal  Register,  the 
effective  date  cannot  be  prior  to  January 
1.1992. 

After  consulting  with  all  of  the  East 
Coast  lobster -producing  states,  the 
Council  on  August  8, 1990.  unanimously 
approved  proposed  specifications  for 
compliance  with  the  ghost  panel 
requirement.  This  rute  proposes  lo 
amend  the  American  lobster  regulations 
to  include  these  apeciiications.  On 
January'  1. 1992,  all  lobster  traps  must 


Federal  Register  /  Vol.  56,  No.  15  /  Wednesday,  January  23.  1991  /  Proposed  Rules 


2487 


contain  one  of  the  following:  (1)  A 
rectangular  escape  vent  compatible  with 
an  unobstructed  opening  not  less  than 
l">'i6  inches  high  (4e.2mm)  by  6  inches 
wide  (152.2mm),  if  the  escape  vent  is 
made  by  cutting  meshes  on  a  wire  mesh 
trap,  the  width  will  be  measured  from 
center  lo  center  on  the  wires.  (2)  two 
circular  escape  vents  with  unobstructed 
openings  not  less  than  2'Vie  inches  (61,9 
mm)  in  diameter  or  [3]  any  other  type  of 
escape  vent  which  the  Regional  Director 
finds  to  be  consistent  with  the 
specifications.  The  scope  and  intent  of 
the  ghost  panel  requirement  approved 
under  Amendment  3  is  not  affected. 

A  definition  for  "v-shaped  notch"  is 
also  proposed  to  be  added  to  the 
implementing  regiilations  to  improve 
enforceability  of  the  prohibition  on 
retention  of  v-notched  lobster.  The  State 
of  Massachusetts  requested  that  the 
Council  adopt  a  defiriition  to  address 
confusion  expressed  by  enforcement 
agents  and  lobster  harvesters 
concerning  identification  of  v-notched 
lobster.  The  addition  of  this  definition 
should  improve  identification,  and 
therefore,  enforceability  of  this 
prohibition. 

Classificati(m 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator],  has  preliminarily 
determined  that  this  proposed  rale  is 
consistent  Mrith  the  American  Lobster 
FMP. 

This  proposed  rale  does  not  change 
the  scope  or  intent  of  the  regulations 
implementing  Amendment  3  to  Ae  FMP, 
and  is  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

Based  on  the  RIR  prepared  by  the 
Council  for  Amendment  3.  the  Under 
Secretary  for  Oceans  and  Atmosphere. 
NOAA.  determined  a  regulatory  impact 
analysis  under  Executive  Order  12291 
(E.0. 12291)  was  not  required.  The  RIR 
concluded  that  this  requirement  is 
expected  to  provide  annual  net  benefits 
of  $1.05-1.52  milhon  in  revenues  to 
lobster  harvesters  in  the  exclusive 
economic  zone. 

Administrative,  enforcement,  and 
paperworic  and  recordkeeping 
reqmrements  would  remain  unchanged. 
Thus,  there  would  be  no  impacts  on 
Federal,  state,  or  local  government 
agencies. 

The  proposed  action  is  expected  to 
have  no  impact  on  vessel  safety, 
consistent  with  section  303(a)(6)  of  the 


Magnuson  Act.  as  amended.  16  U.S.C 
1853(aK6). 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  mle.  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
a  result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

This  proposed  rule  does  not  contain  a 
collection  of  information  requirement  for 
the  purposes  of  the  Paperwork 
Reduction  Act. 

The  Council  determined  that  this 
requirement  will  be  implemented  in  a 
manner  that  is  consistent,  to  the 
maximum,  extent  practicable,  with  the 
approved  coastal  zone  management 
programs  of  the  affected  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Connecticut,  Maine, 
Delaware,  and  North  Carolina  agreed 
with,  the  Council's  determination.  None 
of  the  other  states  commented  within 
the  statutory  time  period,  and  therefore, 
consistency  is  automatically  inferred. 
This  proposed  rule  does  not  change  the 
scope  or  intent  of  Amendment  3; 
therefore,  this  determination  remains 
applicable. 

This  proposed  mle  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

Ust  of  Sufafects  in  S«  CFR  Part  6«9 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated;  Januar)'  16,  1991. 

Michael  F.  Tinman. 

Acting  Assistant  AdmmistratDr  far  Fisheries. 
National  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  649  is  proposed 
to  be  amended  as  follows: 

PART  649— AHIERICAN  LOBSTER 
FISHERY 

1.  The  authority  citation  for  50  CFR 
part  649  continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  649.2.  definitions  of  "ghoBt 
panel'  and  "v-shaped  notch"  are  added 
in  alphabetical  order  to  read  as  follows: 

§649.2    Deftnltten*. 
•         •         •        ♦         * 

Chost  panel  means  a  panel,  or  other 
mechanism,  which  is  designed  lo  allow 


for  the  escapement  of  lobster  12  imatths 
after  a  trap  has  been  abandoned  or  fost. 

V-shaped  notch  means  a  straight- 
sided  triangular  cut,  without  setal  hairs, 
at  least  ^'*  inch  (.64  cm)  in  depth  and 
tapering  to  a  point. 
•        •        •        •        « 

3.  In  §  649.7.  paragraph  la)(6)  is 
revised  to  read  as  follows: 

§649.7    ProtiH>nions. 

(a)  •   •   • 

(6)  Possess,  deploy,  haul,  harvest 
lobster  from,  or  carr>'  aboard  a  vessel 
any  gear  not  identified,  marked,  vented. 
and  panelled  in  accordance  with  the 
requirements  specified  in  S  649.21. 
.         .        »        •         * 

4.  In  §  649.21,  the  section  heading  is 
revised,  paragraph  lc)(3)  is  removed, 
paragraph  (dl  is  redesignated  paragraph 
(e).  and  a  new  paragraph  (dj  is  added  to 
read  as  follows: 


§  649.21    Gear  Identification  i 

escape  vent,  and  ghost  panel  requirements. 

(d)  Chost  panel  On  January  1. 1992. 
lobster  traps  not  constracted  entirely  of 
wood  must  contain  a  ghost  panel. 

(1]  The  specifications  of  this 
requirement  are  as  follows: 

(i)  The  opening  lo  be  covered  by  the 
ghost  panel  must  be  rectangular  and 
shall  not  be  less  than  3*4  inches  (9.53 
cm)  by  3H  inches  (953  cm). 

(ii)  The  panel  must  be  constructed  of, 
or  fastened  to  the  trap  with,  one  of  the 
following  untreated  matenaU.  Wood 
lath,  cotton,  hemp,  sisal  or  jute  twine 
not  greater  than  3  Ve  inches  i8.04  cm)  in 
diameter,  or  non-stainless,  uncnated 
ferrous  metal  not  greater  than  %z  inch 
(,24  cm)  in  diameter. 

(iii)  The  door  of  the  trap  may  serve  as 
the  ghost  panel  if  fastened  with  a 
material  specified  in  paragraph  (d)(l)(iil 
of  this  section. 

(iv)  The  ghost  panel  must  be  located 
in  the  outer  parlor(sl  of  the  trap  and  not 
the  bottom  of  the  trap. 

(2)  The  Regional  Director  may  at  the 
request  of.  or  after  consultation  with,  the 
Lobster  Oversight  Committee  of  the 
Council,  approve  by  publication  in  the 
Federal  Register  any  other  design. 
mechan:sm,  maienal.  or  specification 
not  described  in  the  regulations  in  this 
part  that  serves  to  create  an  escape 
portal  not  less  than  3*4  inches  (9.53  cm) 
by  3=V4  inches  (9.53  cm). 

[FR  Doc  91-1487  Filed  1-22-81;  8:45  am] 

BILLINfi  CO0£  aSIO-SJ-H 


2498 


Notices 


Federal   Register 

Vol.  56,  No.  15 

Wednesday.  January  23.  1991 


This  section   of   the   FEDERAL   REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puWic.  Notices  of  hearings  and 
investigations,   committee   meetings,   agency 
<Jec«s»ons  and  rulings,  delegations  of 
authority,   filing  of   petitions  and 
appttcations  and  agency  statements  of 
organization  and  furx:tions  are  examples 
of  documents  appeanng  m  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Agiicuttural  Marketing  Service 
[TB-91-002) 

Public  Hearing  Regarding 
Establishment  of  New  Tobacco 
Auction  Markets 

Notice  is  hereby  given  of  a  public 
hearing  regarding  an  application  to 
designate  Waldorf.  Upper  Marlboro,  and 
Hughesville,  Maryland,  as  tobacco 
auction  markets. 

Date:  January  25. 1991 

Time:  10  a.m.  local  lime. 

Place:  Meeting  Room  of  the  Southern 
Maryland  Electric  Cooperative  on  Route  231 
in  Hughesville,  Maryland. 

Purpose:  To  hear  testimony  and  to  receive 
evidence  regarding  an  application  for  tobacco 
inspection  services  to  the  markets  of 
Waldorf,  Upper  Marlboro,  and  Hughesville. 
Maryland.  The  application  was  made  by 
Steven  H.  Walter,  President,  Southern 
Maryland  Tobacco  Board,  Inc.,  Charlotte 
Hall,  Maryland. 

This  public  hearing  will  be  conducted 
pursuant  to  the  joint  policy  statement  and 
regulations  governing  the  extension  of 
tobacco  inspection  services  to  new  markets 
and  to  additional  sales  on  designated 
markets  (7  CFR  29  1-29.3). 

Dated:  January  17, 1991. 
John  E.  Frydenlund, 

Deputy  Assistant  Secretary.  Marketing  and 

Inspection  Sen'ices. 

[FR  Doc.  91-1594  Filed  1-22-91;  8:45  amj 
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Farmers  Home  Administration 
i^ousing  Demonstration  Program 

AQENCV:  Farmers  Home  Administration. 

USDA. 

ACTION:  Notice  of  Housing 

Demonstration  Program. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  of  the  U.S. 
Department  of  Agriculture  (USDA)  will 


accept,  in  fiscal  year  1991,  proposals  for 
a  Housing  Demonstration  program  under 
section  506(b)  title  V  of  the  Housing  Act. 
Under  section  506(b),  FmHA  may 
provide  loans  for  innovative  housing 
units  and  systems  which  do  not  meet 
existing  published  standards,  rules, 
regulations,  or  policies.  The  intended 
effect  is  to  increase  the  availability  of 
affordable  housing  for  low-income 
families,  through  innovative  designs  and 
systems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mathias  J.  Felber.  Branch  Chief,  Special 
Programs  Branch.  Single  Family  Housing 
Processing  Division.  Farmers  Home 
Admmistration.  14lh  and  Independence 
Avenue  SW.,  room  5334.  South  Building, 
Washington.  DC  20250.  telephone  202- 
382-1474  or  Ray  McCracken.  Senior 
Loan  Officer.  Special  Programs  Branch, 
Single  Family  Housing  Processing 
Division.  Farmers  Home  Administration, 
14th  and  Independence  Avenues  SW., 
room  5334,  South  Building,  Washington, 
DC  20250.  telephone  202-382-1486. 
SUPPlfMENTARV  INFORMATION:  Under 
current  standards,  regulations  and 
policies,  some  low-income  rural  families 
lack  sufficient  incomes  to  qualify  for 
loans  to  obtain  adequate  housing. 
Section  506(b)  of  title  V  of  the  Housing 
Act  of  1949  authorizes  a  housing 
demonstration  program  that  could  result 
in  housing  that  these  families  can  afford. 
The  Congress  of  the  United  Slates  made 
two  conditions: 

(1)  That  the  health  and  safety  of  the 
population  of  the  areas  in  which  the 
demonstrations  are  carried  out  will  not 
be  adversely  affected;  and 

(2)  That  the  aggregate  expenditures 
for  the  demonstration  may  not  exceed 
$10  million  in  any  fiscal  year. 

FmHA  State  Directors  are  authorized 
in  fiscal  year  1991  to  continue  to  accept 
proposed  demonstration  concept 
proDosals  from  nonprofit  organizations, 
profit  organizations  and  individuals  as 
announced  in  51  FR  19240  on  May  28. 
1986. 

The  State  Directors  will  evaluate  the 
proposal  on  a  first-come,  first-served 
basis.  An  acceptable  proposal  is  to  be 
sent  to  the  National  Office  for 
concurrence  of  the  Assistant 
Administrator.  Housing  before  the  State 
Director  may  approve  it.  If  the  proposal 
is  not  selected,  the  State  Director  will  so 
notify  the  applicant,  in  writing,  giving 
specific  reasons  why  the  proposal  was 
not  selected. 


The  funds  for  the  demonstration 
program  are  section  502  funds,  and  are 
available  to  housing  applicants  that  may 
wish  to  purchase  an  approved 
demonstration  dwelling.  However,  there 
is  no  guarantee  that  a  market  exists  for 
demonstration  dwellings  and  applicants 
for  such  a  section  502  RH  loan  must  be 
eligible  for  the  program  in  all  other 
respects. 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.410.  For  the  reasons  set 
forth  in  final  rule  related  to  notice  7  CFR 
part  3015.  subpart  V  (48  FR  29115.  June 
24. 1983)  and  FmHA  Instruction  1940-J, 
"Intergovernmental  Review  of  Farmers 
Home  Administration  Programs  and 
Activities,"  (December  23, 1983),  this 
program/activity  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  the  intergovernmental 
consultation  with  state  and  local 
officials. 

All  interested  parties  must  make  a 
written  request  for  a  proposal  package. 
The  request  must  be  made  to  the  State 
Director  in  the  slate  in  which  the 
proposal  will  be  submitted  for 
evaluation.  The  Government  will  not 
reimburse  or  be  liable  for  any  expenses 
incurred  by  respondents  in  the 
development  and  submission  of 
applications.  Following  is  a  list  of  State 
Directors  and  the  adresses; 
Alabama— State  Director,  Farmers 

Home  Administration,  room  717. 

Aronov  Building,  474  South  Court 

Street.  Montgomery.  Alabama  36104. 
Alaska— State  Director.  Farmers  Home 

Administration,  suite  103.  634  South 

Bailey,  Palmer,  Alaska  99645. 
Arizona— State  Director,  Farmers  Home 

Administration.  201  East  Indianola. 

suite  275.  Phoenix.  Arizona  85012. 
Arkansas— State  Director,  Farmers 

Home  Administration,  700  W.  Capitol, 

Post  Office  Box  2778.  Little  Rock, 

Arkansas  72203. 
California/Nevada— State  Director. 

Farmers  Home  Administration,  suite 

F.  194  West  Main  Street,  Woodland, 

California  95695-2915. 
Colorado— State  Director,  Farmers 

Home  Administration,  room  E  100.  655 

Parfet  Street,  Lakewood.  CO  80215. 
Delaware/Maryland— State  Director. 

Farmers  Home  Administration,  2319 

South  DuPont  Highway,  Dover, 

Delaware  19901. 
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Florida — Slate  Director,  Fanners  Home 
Administration,  room.  214,  Federal 
Building.  401  SE.  First  Avenue. 
Gainesville.  Florida  32602-1310. 
Georgia— State  Director.  Farmers  Home 
Acbninistration,  Stephens  Federal 
Building.  355  E.  Hancock  Avenue, 
Athens.  Georgia  306T0. 
Hawaii— State  Director,  Farmers  Home 
Administration,  room  311,  Federal 
Building.  154  Waianuenue  Avenue. 
Hilo,  Hawaii 96720. 
Idaho — State  Director.  Farmers  Home 
Administration.  3231  Elder  Street, 
Boise,  Idaho  83705. 
Illinois— State  Director.  Farmers  Home 
Administration.  Illini  Plaza,  suite  103, 
1817  South  Neil  Street,  Champaign, 
Illinois  61820. 
Indiana— State  Director,  Farmers  Home 
Administration,  5975  Lakeside 
Boulevard,  Indianapolis,  Indiana 
48278. 
Iowa— State  Director.  Farmers  Home 
Administration,  room  873  Federal 
Building,  210  Walmit  Street,  Des 
Moines,  Iowa  50309. 
Kansas— State  Director,  Farmers  Home 
Administration,  room.  176.  Federal 
Building,  444  South'  East  Quincy 
Street.  Topeka,  Kansas  66683, 
Kentud^— Stale  Director,  Farmers 
Home  Administration.  333  Waller 
Avenue.  Lexington,  Kentucky  40504. 
Louisiana — State  Director.  Farmers 
Home  Administration.  3727 
Government  Street,  Alexandria, 
Louisiana  71302. 
Maine — State  Director,  Farmers  Home 
Administration.  444  Stillwater 
Avenue,  suite  2,  P.O.  Box  405,  Bangor, 
Maine  04402-0405, 
Mass/Conn./RI- State  Director, 
Farmers  Home  Administration,  451 
West  Street,  Amherst,  Massachusetts 
01002. 
Michigan— State  Director,  Farmers 
Home  Admimstralion.  room  209, 1405 
South  Harrison  Road.  East  Lansing. 
Michigan  48823. 
Minnesota— State  Director,  Farmers 
Home  Administration,  410  Farm 
Credit  Service  Bldg..  375  Jackson 
Street.  St.  Paul  Minnesota  55101. 
Mississippi— State  Director.  Farmers 
Home  Administration,  suite  831. 
Federal  Building.  100  West  Capital 
Street.  Jackson.  Mississippi  36269. 
Missouri— State  Director,  Farmers  Home 
Administration,  555  Vandiver  Dnve, 
Columbia,  Missouri  65202. 
Montana — State  Director.  Farmers 
Home  Administration,  room  210, 
Federal  Building.  10  East  Babcock 
Street  Post  Office  Box  850,  Bozeraan, 
Miintana  59771. 
Nebraska— State  Director,  Farmers 
Home  Administration,  room  308. 
Federal  Building.  kJq  Centennial  Mail 
North.  Lincola  Nebraska  86508. 


New  jersery — State  Director.  Farmers 
Home  Administration,  Tamsfield 
Plaza,  suite  22.  Tamsfield  and 
Woodlane  Roads.  Mount  Holly.  New 
Jersey  08060. 
New  Mexico— Stale  Director.  Farmers 
Home  Administration,  room  3414, 
Federal  Building,  517  Gold  Avenue, 
SW..  Albuquerque.  New  Mexico 
87102. 
New  York— SUtB  Director,  Farmers 
Home  Administratioa.  James  M. 
Hanley  Federal  Building,  100  S. 
Clinton  Street,  Syracuse,  New  Yock 
13260. 
North  Carolina — Slate  Director.  Fanners 
Home  Admimstration.  suite  280,  4405 
Bland  Road.  Raleigh.  North  Carolina 
27609. 
North  Dakota— Stale  Director.  Farmers 
Home  Adminiatration.  room  208, 
Federal  Building.  Third  and  Rosser 
Post  Office  Box  1737,  Bismarck,  North 
Dakota  58502. 
Ohio— State  Director,  Farmers  Home 
Administration,  room  507,  Federal 
Building.  200  North  High  Street, 
Columbus.  Ohio  43215. 
Oklahoma— State  Director.  Farmers 
Home  Administration,  USDA 
Agricultural  Center  Bldg..  Stillwater. 
Oklahoma  74074. 
Oregon— State  Director,  Farmers  Home 
Administration,  room  1590,  Federal 
Building.  1220  SW.  3rd  .Avenue, 
Portland,  Oregon  97204. 
Pennsylvania — State  Director.  Farmers 
Home  Administration,  suite  330, 
Federal  Building.  One  Credit  Union 
Place.  Harrisburg,  Penna^'lvama 
17110-2996. 
Puerta  Rico — State  Director.  Farmers 
Home  Administration,  room  501.  New 
San  Juan  Office  Bldg,.  159  Carlos  E. 
Chardon  Street.  Ha  to  Rey,  Puerto  Rico 
00918-5481. 
South  Carolina— State  Director,  Farmers 
Home  Administration,  Strom 
Thurmond  Federal  Building,  room 
1007. 1835  Assembly  Street,  Columbia. 
South  Carolina  29201. 
South  Dakota— State  Director,  Farmers 
Home  Administration,  room  308. 
Federal  Building,  200  4th  Street,  SW„ 
Huron,  South  Dakota  57350. 
Tennessee — State  Director,  Farmers 
Home  Administration,  room  538. 
Federal  Building.  US  Courthouse.  801 
Broadway,  Nashville.  Tennessee 
37203. 
Texas — State  Director,  Farmers  Home 
Administration,  suite  102.  Federal 
Building,  101  South  Main,  Temple, 
Texas  765{n. 
Utah — State  Director,  Farmers  Home 
Administration,  room  5438,  Wallace  F 
Bennett  Federal  Building.  125  South 
State  Street  Salt  Lake  City.  Utah 
84138. 


Vermont />LR— State  Director,  Parmera 
Heme  Administration.  141  Main 
Street,  Montpelier  Vermont  05802. 
Virgine— Slate  Director,  Fanners  Home 
Administration,  room  8213.  Federal 
Building,  400  North  Eighth  Street, 
Richmond.  Virginia  23240. 
Washington— Slate  Director,  Farmers 
Home  Administration,  room  319v 
Federal  Office  Building,  Post  Office 
Box  2427,  Wenatchee,  Washmgton 
98607. 
West  Virginia — State  Director,  Farmers 
Home  Admimstratioa.  75  Higlx  Street 
Post  Office  Box  878,  Morgantown, 
West  Vir^a  26505. 
Wisconsin — State  Director.  Famwrs 
Home  Administration,  1257  Main 
Street,  Stevens  Point.  Wisconsin 
54481. 
Wyoming— State  Director.  Farmers 
Home  Administration,  room  1005. 100 
East  B.  Federal  Building.  Post  Office 
Box  820.  Casper.  Wyoming  82602. 
Authorities:  42  U.S  C.  1480,  7  CHI  2.23.  7 
CFR  2.70. 

Dated:  December  18, 1990. 
La  Verne  .busman. 
Administrator,  Farmers  Home 
Administration. 
|FR  Doc.  91-1515  Filed  1-22-01.  8:46  ami 
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Forest  Serrtce 


Bunker  Sehtage,  Tahoe  NattoMal 
Forest,  Sierra  County.  CA 

AQBtcr.  Forest  Service.  USDtA. 
action:  Cancellation  of  notice  of  intent 
to  prepare  an  environmental  impact 
statement.  


summary:  On  Apni  26. 1990,  a  notice 
was  pubiiahed  in  the  Feieral  Ragiatar 

J55  FR  17652)  staling  thai  an 
environmental  impact  statement  would 
be  prepared  for  proposed  salvage  and 
fuels  treatment  of  insect  killed  and 
infested  trees  in  three  areas  previously 
considered  m  roadless  area  reviews 
(RARE  I  or  II).  but  releaaed  for  non- 
wildemesB  U6es  in  the  California 
W'ildemess  Act  of  1984.  The  three  area« 
are  the  West  East  and  Middle  Yuba 
areas  on  the  Dovmieviile  Ranger 
District  Tahoe  National  Forest. 

That  notice  is  hereby  cancelled. 
DATGB:  This  action  is  effective  upon 
publication  of  this  noUce. 
FOR  kumTtmm  wiu— Anon  turn  act. 
Larry  Svaiberg  at  the  DownieviUe 
Ranger  Distnct  15824  Highway  49. 
Camptonvaie.  CA  95922-9707;  (918)  288- 
3231. 
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SUPPLIMINTARY  iNFOflMATION:  Through 
the  analysis  and  public  participation 
process,  it  has  been  determined  that  the 
project  objectives  cannot  be  met  under 
current  conditions.  Factors  identified 
during  the  analysis  were  low  value 
timber  species,  high  logging  costs 
associated  with  helicopter  logging,  rapid 
deterioration  rates  (much  of  this  timber 
would  be  dead  up  to  two  years  before 
removal  could  occur),  declining  market 
value  of  timber,  scattered  nature  of  the 
overall  mortality,  and  less  mortality 
than  predicted  by  an  entomologist. 

The  key  issues  raised  through  public 
participation  centered  around  the 
relatively  pristine  and  primitive 
character  of  the  salvage  area  and  how 
various  salvage  methods  and  fuel 
treatments  might  impact  that  character. 
Questions  regarding  economic  viability 
as  it  related  to  the  recovery  of  timber 
value  and  fire  hazard  reduction  were 
also  raised  by  the  public. 

Monitoring  of  future  mortality  will 
continue  in  this  area. 
Johii  H.  Skinner, 

Forest  Supervisor.  Tahoe  National  Forest. 
[FR  Doc.  ffl-1503  Filed  1-22-91;  8;45  am) 
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Soil  Coneervation  Service 

Piney  Creeii  Watershed,  IMS 

AOfNCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2](C] 
of  the  National  Environmental  Policy 
Act  of  1969:  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500):  and  the  Soil 
Conservation  Services  Guidelines  (7 
CFR  part  650):  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Piney  Creek  Watershed,  Yazoo 
County,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
L  Pete  Heard,  State  Conservationist. 
Soil  Conservation  Service.  100  West 
Capitol  Street,  suite  1321,  Federal 
Building,  Jackson,  Mississippi  39289, 
telephone  801-965-5205. 
SUPPUMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  L  Pete  Heard.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 


environmental  imapct  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include  two  (2) 
grade  control  structures. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
L  Pete  Heard. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

"(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.)" 

Dated:  January  2, 1991. 
L  Pete  Heard, 
State  Conservationist. 
[FR  Doc.  91-1450  Filed  1-22-91:  8:45  am] 
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DEPARTMENT  OF  COMIMERCE 

International  Trade  Administration 

Industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  the  Federal  Republic  of 
Germany;  Preliminary  Results  of  an 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 

Administration.  Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

an  antidumping  duty  administrative 

review, 

SUMMARY:  In  response  to  a  request  by  a 
respondent,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  industrial 
belts  and  components  and  parts  thereof, 
whether  cured  or  uncured  (hereinafter 
referred  to  as  "industrial  belts"),  from 
the  Federal  Republic  of  Germany.  We 
preliminarily  determine  that  industrial 
belts  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value. 

Interested  parties  are  invited  to 
comment  on  the  preliminary  results  of 
the  administrative  review. 


EFFECTIVE  DATE:  January  23. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Freilich  or  Alain  Letort.  Office 
of  Agreements  Compliance.  Lmpor 
Administration.  International  Trude 
Administration,  U.S.  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.,  NW.  Washington,  DC  20230; 
telephone  (202)  377-3793  or  telefax  (202) 
377-1388. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  14, 1989,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  industrial 
belts  from  the  Federal  Republic  of 
Germany  (54  FR  25316).  On  June  19. 
1990,  we  published  in  the  Federal 
Register  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
order  for  the  period  from  February  1, 
1989  through  May  31, 1990  (55  FR  24916). 
On  June  27. 1990,  the  American 
Volkmann  Corporation  and  its  parent 
company.  Volkmann  GmbH, 
respondents,  requested  an 
administrative  review  of  this  order.  We 
initiated  the  review,  covering  the  period 
beginning  on  February  1, 1989  and 
ending  on  May  31, 1990,  on  July  26, 1990 
(55  FR  30490).  The  Department  is  now 
conducting  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930.  as  amended  ("the  Act"). 
This  review  covers  one  exporter  of 
industrial  belts  from  the  Federal 
Republic  of  Germany  to  the  United 
States.  The  exporter  covered  by  this 
review  is  Volkmann  GmbH 
("Volkmann"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989.  the  U.S.  tariff  schedules  were  fully 
converted  from  the  Tariff  Schedules  of 
the  United  States,  Annotated  (TSUSA) 
to  the  Harmonized  Tariff  Schedule 
(HTS).  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  industrial  belts  from  the 
Federal  Republic  of  Germany.  The 
Department  defines  such  merchandise 
as  industrial  belts,  other  than  V-belts 
and  synchronous  belts,  in  part  or  wholly 
of  rubber  or  plastic,  and  containing 
textile  fiber  (including  glass  fiber)  or 


Federal  Register  /  Vol.  56,  No.  15  /  Wednesday.  January  23,  1991  /  Notices 


2501 


steel  wire,  cord  or  strand,  and  whether 
in  endless  [i.e.,  closed  loop)  belts,  or  in 
belting  in  lengths  or  links.  Until  January 
1, 1989,  this  merchandise  was 
classifiable  under  item  numbers 
358.0610,  358.0690,  358.0800,  358.0900, 
358.1100,  358.1400,  358.1600,  657.2520. 
773.3510  and  773.3520  of  the  TSUSA. 
Since  that  da'e,  industrial  belts  have 
been  classifiable  under  HTS  item 
numbers  3926.90.56,  3926.90.57, 
3926.90.59,  3926.90.60.  4010.91.11. 
4010.91.15,  4010.91.19,  4010.91.50, 
4010.99.11,  4010.99.15,  4010.99.19, 
4010.99.50,  5910.00.10,  5910.00.90,  and 
7326.20.00.  As  was  the  case  with  the 
TSUSA  numbers,  the  HTS  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  product 
description  remains  dispositive. 

Preliminary  Results  of  the  Review 

Because  Volkmann  did  not  respond  to 
the  Department's  questionnaire,  the 
Department,  using  the  best  information 
available,  will  use  the  rate  from  the 
petition,  which  is  100.60%. 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manulaclurer/ 
exporter 

r,rT,epeno<.          i     ,^X) 

Volkmann 

02/01/89-05/31/90 

100  60 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  the  Customs 
Service  shall  require  a  cash  deposit  of 
estimated  antidumping  duties  based  on 
the  above  margin  for  Volkmann.  Fer  any 
shipments  of  this  merchandise  produced 
or  exported  by  the  remaining  known 
producers  and/or  exporters  not  covered 
in  this  review,  the  cash  deposit  will 
continue  to  be  at  the  rate  published  in 
the  antidumping  duty  order  for  this  firm. 
For  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter  not  covered  in  the  original 
investigation  or  this  administrative 
review,  whose  first  shipment  occurred 
after  May  31. 1990,  and  which  is 
unrelated  to  the  reviewed  firms  or  any 
previously  investigated  firm,  the 
Customs  Service  will  require  a  cash 
deposit  of  100.60  percent  ad  valorem. 

We  preliminarily  determine  that  the 
cash  deposit  rate  applies  to  all  entries 
from  the  former  German  Democratic 
Republic,  entered  or  withdrawn  from 


warehouse  for  consumption  on  or  after 
October  3, 1990. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
parties  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  preliminary 
notice  or  the  first  workday  thereafter. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  the  case  briefs 
and  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(l]) 
and  §  353.22  of  the  Commerce 
Department's  regulations  (19  CFR 
353.22). 

Dated  Januar>'  15. 1991. 
Eric  I.  Garfinkel. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-1549  Filed  1-22-91;  8:45  am) 

BILUNG  COOE  3S10-OS-M 


(A-489-501] 

Certain  Standard  Welded  Carbon  Steel 
Pipe  and  Tut>e  From  Turkey; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACnON:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  tio  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
standard  welded  carbon  steel  pipe  and 
tube  from  Turkey.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  May  1. 1988  through  April  30, 
1989.  We  preliminarily  determine  the 
dumping  margin  to  be  0.11  percent,  or  de 


minimis.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  23. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Allan  Christian  or  Maria  MacKay. 
Office  of  Countenaihng  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  telephone:  (202]  3-7-2"86. 

SUPPUMENTARY  INFORMATION: 

Background 

On  May  3, 1990.  the  Department  of 
Commerce  (the  DepartmentI  published 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (54"FR  18918)  of  the 
antidumping  duty  order  on  certain 
standard  welded  carbon  steel  pipe  and 
tube  from  Turkey  for  the  period  May  1. 

1988  through  April  30, 1989.  On  May  31, 
1989,  the  Standard  Pipe  Subcommittee  of 
the  Committee  on  Pipe  and  Tube 
Imports  (CPTI]  requested  an 
administrative  review  covering  the 
period  May  1, 1988  through  April  30, 

1989  We  initiated  the  review  on  June  21, 
1989  (54  FR  26069).  The  Department  has 
now  conducted  this  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  as  amended  (the 
Tariff  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  Turkish  welded 
carbon  steel  pipe  and  tube  products 
with  an  outside  diameter  of  0.375  inch  or 
more  but  not  over  16  inches,  of  any  wall 
thinkness.  Through  1988.  such 
merchandise  was  classifiable  under 
Tariff  Schedules  of  the  United  States 
Annotated  item  numbers  610.3231, 
610.3234,  610.3242.  610.3242.  610.3243, 
610.3252,  610.3254.  610.3256,  610.3258, 
and  610.4925.  These  products  are 
currently  classified  under  item  numbers 
7306.30.50  and  7306.30  10  of  the 
Harmonized  Tariff  Schedule  (HTS). 
These  products,  com.monly  referred  to  in 
the  industry  as  standard  pipe  and  tube, 
are  produced  to  various  American 
Society  for  Testing  and  Materials 
(ASTM)  specifications,  most  notably  A- 
120,  A-53,  or  A-135  The  TSUSA  and 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  to  the  United  States  of  the 
subject  merchandise,  the  Borusan 
Group,  and  the  period  May  1, 1988 
through  April  30.1989 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  and 
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exporter's  sales  price,  a*  defined  in 
section  772  of  the  Tariff  Act.  For  those 
sales  made  directly  to  unreiated  parties 
prior  to  importation  into  the  United 
States,  we  based  the  United  Slates  price 
on  purchase  price,  in  accordance  with 
section  772(b)  of  the  Act.  In  those  cases 
where  sales  were  made  through  a 
related  tales  a^ent  in  the  United  States 
to  an  unrelated  purchaser  prior  to  the 
date  of  importation,  we  also  used 
purchase  price  as  the  basis  for 
determining  United  States  price.  For 
these  sales,  the  Department  determined 
that  purchase  price  was  the  most 
appropriate  determinant  of  United 
States  price  based  on  the  following 
elements: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyers,  without  being 
introduced  into  the  inventory  of  a 
related  selling  agent; 

2.  This  was  the  customary  commercial 
channel  for  sales  of  this  merchandise 
between  the  parties  involved;  and 

3.  The  related  seliing  agent  located  in 
the  United  State*  acted  only  as  a 
processor  of  sales-related 
documentation  and  as  a  communication 
link  with  the  unrelated  U.S.  buyers.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Color  Picture  Tubes 
from  Korea.  52  FR  44186  (1987). 

Where  all  the  above  elements  are  met. 
we  regard  the  routine  selling  functions 
of  the  exporter  as  merely  having  been 
relocated  geographically  from  the 
country  of  exportation  to  the  United 
States. 

Where  sales  to  the  first  unrelated 
purchaser  occurred  after  importation 
into  the  United  States,  we  based  United 
States  price  on  exporter's  sales  price 
(RSP),  in  accordance  with  section  772(c) 
of  the  Tariff  Act.  Purchase  price  sales 
v»'ere  based  on  the  packed.  CAF  and  CIF 
duty  paid  price  to  unreiated  purchasers 
in  the  United  States.  ESP  was  based  on 
t'ne  packed  ex-US.  warehouse  price  to 
unrelated  purchasers  in  the  U.S. 

We  made  adjustments,  where 
applicable,  for  foreign  inland  freight 
ocean  freight,  marine  insurance, 
brokerage  and  user  fees,  customs  duties, 
stevedore  charges,  wharfage  fees,  port 
charges,  indirect  selling  expenses, 
credit,  taxes  not  collected  by  reason  of 
exportation  of  the  merchandise  to  the 
United  States,  and  duty  drawback. 

We  made  an  upward  adjustment  to 
the  United  States  (USP)  for  the  amount 
cf  countervailing  duties  imposed  on  this 
product,  in  accordance  with  section 
772(d)(1)(D)  of  the  Tariff  Act  A 
corresponding  downward  adjustment 
w«8  ttten  made  to  the  USP  for  the  rebate 
Dorusan  provides  to  tbe  trnporter. 


compensating  the  importer  for  the 
amount  of  countervailing  duties  paid  on 
imports  of  the  subject  raerdiandise. 

Foreign  Markat  Value 

(n  calculating  foreign  market  value  the 
Department  u»ed  home  market  price,  as 
defined  m  section  773  of  the  Tariff  Act, 
since  sufficient  quantities  of  such  or 
similar  merchandise  v»ere  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  ex -factory  price  to 
related  and  unrelated  purchasers  in  the 
home  market.  Where  applicable,  we 
made  adjustments  for  credit  expenses, 
discounts,  internal  taxes,  differences 
between  home  market  and  U.S.  packing, 
home  market  indirect  selling  expenses 
up  to  the  amount  of  U.S.  indirect  selimg 
expenses,  and  physical  differences  in 
the  merchandise. 

Pretnninary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  with  foreign  market 
value,  we  preliminarily  determine  the 
margin  to  be: 


r    ■  ■ 

exportef                          '^ 

Margin 
tpwoent) 

BORUSAN 

5/01/ee-4/30/89 

0.11 

rematning  known  manufacturers  and/or 
exporters  not  covered  in  this  review,  the 
cash  deposit  wifl  continue  to  be  at  the 
rate  published  hi  the  final  results  of 
review  for  Aose  firms  (53  FR  39632; 
October  11, 1988).  For  any  future  entries 
of  this  merchandise  from  a  new 
exporter,  not  covered  in  this  or  prior 
admmistrative  reviews,  whose  first 
shipments  occurred  after  April  30, 1989 
and  who  is  unrelated  to  the  reviewed 
firm  or  any  previously  reviewed  firm,  no 
cash  deposit  shall  be  required.  These 
deposit  requirements  and  waiver  are 
effective  for  all  shipments  of  Turkish 
welded  carbon  steel  pipe  and  tube 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  January  15, 1991. 
Eric  I.  Carfinkel, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  »1-1350  Filed  1-22-81;  «:45  am) 
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Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing  will  be 
held  44  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  pubhcation. 
Rebuttal  briefs  and  rebuttals  to  written 
rommenls,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
written  comments  or  oral  argument. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
valije  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  pro\ided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  the  cash 
deposit  of  estimated  antidumping  duties 
will  be  waived  for  Borusan.  For  any 
shipments  of  this  merchandise 
matnjfactured  or  exported  by  the 


Export  Trade  Certlflcat*  of  Review 

action:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review. 


SMMMMV:  The  Department  of 
Commerce  has  issued  an  amendment  to 
the  Export  Trade  Certificate  of  Review 
granted  to  the  California  Cherry  Export 
Association.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  September  3, 1987  (52  FR 
33465)  and  notice  of  issuance  of  a 
previous  amendment  was  published  on 
September  8, 1989  (54  FR  37015). 
FOR  FUlTTHefl  INFOWHATWW  COWACT: 
George  MuUer.  Director.  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  377-5131. 
This  is  not  a  toll-free  number 
StiPPLEMENTADY  INFOHMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  III  are 
found  at  15  tZFR  part  325  (50  FR  1804, 
January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  tl«  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Fedarai  Register.  Under  section  305(a)  of 
the  Act  and  15  CFR  525.11(a).  any 
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person  aggrieved  by  the  Secretary's 
determination  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  87-00009  was  issued  to  the 
California  Cherry  Export  Association 
(CCEA)  on  August  27, 1987.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
September  3, 1987  (52  FR  33465).  An 
amendment  to  the  Certificate  was  issued 
on  August  29, 1989,  and  the  notice  of 
issuance  of  that  amendment  was 
published  in  the  Federal  Register  on 
September  6, 1989  (54  FR  37015). 

CCEA  has  amended  its  Certificate  by 
(1)  adding  the  following  companies  as 
"Members"  of  the  Certificate;  All  State 
Packers,  Inc..  Lodi.  CA;  Felix  Costa  & 
Sons.  Lodi,  CA;  and  Hillview  Packing 
Company.  Lodi.  CA;  (2)  expanding  the 
covered  export  markets  to  include  all 
parts  of  the  world  except  the  U.S.;  and 
(3)  revising  the  list  of  directors  of  CCEA 
to  include  the  General  Manager  and 
representatives  of  the  new  Members. 
EFFECTIVE  DATE:  October  15, 1990. 

A  copy  of  the  amended  Certificate 
will  be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 

Dated:  January  14, 1991. 
George  Muller. 

Director,  Office  of  Export  Trading  Company 

Affairs. 

|FR  Doc.  91-1551  Filed  1-22-91;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Western  Pacific  Bottomfish  and 
Seamount  Groundfish  Fisheries 

AGENCV:  National  Marine  Fisheries 
Service  (N'MFS).  NOAA.  Commerce. 
action:  Notice  of  approval  of 
Amendment  3  to  the  fishery 
management  plan  for  western  Pacific 
bottomfish  and  seamount  groundfish 
fisheries.  

summary:  NOAA  issues  this  notice  that 
Amendment  3  to  the  Fishery 
Management  Plan  for  the  Bottomfish 
and  Seamount  Groundfish  Fisheries  of 
the  Western  Pacific  Region  (FMP)  has 
been  approved.  Amendment  3,  which 
defines  overfishing  in  compliance  with 


national  standards  1  and  2  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  was 
submitted  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
for  Secretarial  review  on  October  19. 
1990.  No  rulemaking  is  involved  in  this 
action. 

EFFECTIVE  DATE:  January  16. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner.  NMFS.  Southwest  Region 
(213)  514-6660.  or  Alvin  Katekaru. 
NTvlFS.  Pacific  Area  Office,  Honolulu. 
Hawaii,  (808)  955-8831. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  availability  of  Amendment  3  was 
published  in  the  Federal  Register  on 
November  9, 1990  (55  FR  47102),  and 
comments  were  invited  until  December 
31, 1990. 

The  guidelines  to  the  national 
standards  (50  CFR  part  602)  attendant  to 
the  Magnuson  Act  were  revised  in  1989 
(54  FR  30711)  to  require  the  Councils  to 
amend  all  fishery  management  plans  to 
include  definitions  of  overfishing  for 
their  respective  fisheries. 

Amendment  3  defines  overfishing  in 
terms  of  Spawning  Potential  Ratio  (SPR). 
SPR  is  calculated  as  spawning  stock 
biomass  per  recruit  (SSBR)  of  the  fished 
population  divided  by  the  SSBR  of  the 
unfished  population.  SPR  decreases  as 
fishing  mortality  increases  and  ranges 
from  1.0  to  0.0.  A  bottomfish  species  is 
considered  overfished  when  the  SPR  is 
equal  to  or  less  than  0.2. 

Pelagic  armorhead.  a  seamount 
species,  is  considered  overfished  when 
its  SPR.  measured  for  all  seamounts.  is 
equal  to  or  less  than  0.2  or  when  its  SPR 
on  the  Southeast  Hancock  Seamount 
alone  is  equal  to  or  less  than  0.4. 

Amendment  3  includes  a  process  by 
which  the  Council  will  evaluate 
annually  the  status  of  stocks  and 
conditions  in  the  fishery  to  determine  if 
any  stock  is  overfished  relative  to  the 
overfishing  definitions.  The  Council's 
intent  is  to  manage  the  bottomfish  and 
seamount  groundfish  fisheries  at  a 
higher  optimum  level  of  productivity 
than  the  level  defined  by  overfishing. 

Only  one  minor  comment  was 
received,  which  was  transmitted  to  the 
Council. 

Classification 

The  Director.  Southwest  Region. 
NMFS,  determind  that  Amendment  3  is 
necessary  for  the  conservation  and 
management  of  the  bottomfish  fishery 
and  is  consistent  with  the  Magnuson  Act 
and  other  applicable  law. 

The  Council  included  an 
environmental  assessment  (EA)  in 
Amendment  3,  and  the  Assistant 
Administrator  for  Fisheries.  NOAA, 


concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment  resulting  from  this 
amendment. 

Because  this  amendment  requires  no 
implementing  regulations,  5  U.S.C. 
section  553  of  the  Administrative 
Procedure  Act,  E.0. 12291,  and  the 
Regulatory  Flexibility  Act  do  not  apply 
to  this  notice  of  approval.  There  will  be 
no  impact  on  marine  mammals  or 
endangered  species. 

This  amendment  does  not  contain 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 

The  Council  has  determined  that  the 
proposed  amendment  is  consistent  to 
the  maximum  extent  practicable  with 
the  coastal  zone  programs  of  the 
governments  of  Hawaii,  American 
Samoa,  and  Guam  and  has  asked  for 
concurrence  with  this  deterniinafion. 
The  governments  did  not  respond; 
therefore,  concurrence  is  inferred. 

Amendment  3  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

Dated:  January  16.1991. 

Authority:  16  U.S  C.  1801  et  seq. 
Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
|FR  Doc  91-1488  Filed  1-22-91;  8:45  am) 
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[CFDA  No.  11.4311 

NOAA  Climate  and  Global  Change 
Program;  Notice  Inviting  Research 
Proposals 

agency:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action:  NOAA  Climate  and  Global 

Change  Program;  Notice  inviting 

research  proposals. 


summary:  In  1989.  the  National  Oceanic 
and  Atmospheric  Admmistration 
(NOAA)  began  a  new  Program  entitled 
Climate  and  Global  Change.  This 
Program  represents  a  NO.AA 
contribution  to  the  evolving  national 
and  international  programs  designed  to 
improve  our  ability  to  observe, 
understand,  predict,  and  respond  to 
changes  in  the  global  environment.  This 
program  builds  on  NOAA's  mission 
requirements  and  longstanding 
capabilities  in  global  change  research 
and  prediction.  The  NOAA  Program  is  a 
key  contributing  element  of  the  U.S. 
Global  Change  Research  Program, 
coordinated  by  the  interagency 
Committee  on  Earth  and  Environmental 
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Sciences  and  it  desired  to  compiement 
other  agency  contributions  to  that 
national  eflort  including  particularly  the 
Earth  System  Science  activities  of  the 
National  Aeronautics  and  Space 
Administration  and  the  Global 
C  eosciences  Program  of  the  National 
Science  Foundation. 

NOAA  beiieves  that  the  Climate  and 
Global  Change  Program  will  benefit 
Significantly  from  a  strong  partnership 
with  outside  investigators.  Current 
Program  plans  assume  that  30-35%  of 
the  resources  available  ($47  million  in 
Fiscal  Year  1991)  will  support 
extramural  efforts,  particularly  those 
involving  the  broad  academic 
conununity.  A  total  of  $7.5  million  will 
be  applied  toward  extramural  proposals 
already  in  progress.  This  Program 
Announcement  is  for  short  duration 
projects  to  be  conducted  by 
investigators  both  inside  and  outside  of 
NOAA.  Approximately  $9.9  million  is 
available  for  new  starts  under  this 
announcement  the  majority  of  which 
will  be  applied  to  extramural  grants. 
PWXMUM  objectives:  The  long  term 
objective  of  the  Climate  and  Global 
Change  Program  is  to  provide  reliable 
predictions  of  global  climate  change  and 
associated  regional  implications  on  time 
scales  ranging  from  seasons  to  a  century 
or  more.  NOAA  believes  that  these  time 
scales  can  be  studied  with  an 
acceptable  probability  of  success  and 
are  the  most  relevant  for  fundamental 
social  concerns.  Predicting  the  behavior 
of  the  coupled  ocean-atmosphere-land 
surface  system  will  characterize 
NOAA's  role  m  a  successful  national 
effort  to  deal  with  observed  or 
anticipated  changes  in  the  global 
environnKnL 

Prograni  AotbocMr  M  li  S.C.  1463;  IS 
U.S.C.  313;  15U.S.C.  2901. 

MLECnoM  cmTEMU:  Selection  criteria, 
with  approximate  weights,  are  as 
fullows: 

•  Scientific  Merit  (40%):  Intrinsic 
scientific  value  of  the  study;  import  and 
relevance  to  the  goal  of  the  Climate  and 
Global  Change  Program  arui  to  the 
research  areas  listed  below. 

•  Methodology  (20%);  Focused 
scientific  objective  and  strategy, 
including  measurement  strategies  and 
data  management  considerations  where 
appropriate;  time  line  and  milestones, 
products. 

•  Readiness  [20%]:  Nature  of  the 
problem;  relevant  history  and  status  of 
existing  work:  level  of  pianning, 
including  existence  of  supporting 
documents;  strength  of  proposed 
scientific  aiul  management  team;  past 
performance  record  of  proposers. 


•  Linkages  (10%)-.  Connections  to 
existing  or  planned  natiax\ai  and 
intmational  programs;  partnerships  with 
other  agency  or  NOAA  participants, 
where  appropriate. 

•  Costs  (10)%;  Adequacy  of  proposed 
resources;  appropriate  share  of  total 
available  resources:  prospects  for  joint 
funding;  identification  of  long  term 
commitments.  Joint  funding  is 
encouraged  but  is  not  required. 

Both  NOAA  and  extramural 
investigators  are  eligible  to  apply  for 
thi«  announcement.  Extramural 
eligibility  is  not  limited  and  is 
encouraged  with  the  objective  of 
developing  a  strong  partnership  with  the 
academic  community.  Non-academic 
proposers  are  urged  to  seek 
collaboration  with  academic 
institutions.  Funding  for  non-U. S. 
investigators  is  not  available  under  this 
announcement.  Awards  are  made  on  the 
basis  of  competitive  review.  Each 
proposal  receives  independent  mail 
review  and  is  evaluated  by  one  or  more 
independent  review  panels.  The  time 
from  closing  date  to  grant  award  varies 
with  program  area.  Generally,  awards 
are  made  within  5-6  months  of  the 
closing  date.  Applicants  will  be  notified 
within  that  time  frame. 
PROGRAM  RRIORfTlES:  In  FY  1991,  NOAA 
will  give  priority  attention  to  individual 
proposals  in  the  areas  described  below. 
Investigators  are  asked  to  indicate 
clearly  which  of  these  areas  is  being 
pursued.  The  names,  affiliations  and 
phone  numbers  of  relevant  Climate  and 
Global  Change  project  managers  are 
provided  and  prospective  applicants  are 
encouraged  to  contact  these  individuals 
for  further  information.  Proposals  should 
be  sent  to  the  NOAA  Office  of  Global 
Programs  rather  than  to  individual 
Project  Managers.  NOAA  has  a  range  of 
unique  facilities  and  capabilities  that 
can  be  applied  to  Climate  and  Global 
Change  investigations.  Proposals  that 
seek  to  exploit  these  resources  in 
collaborative  efforts  between  NOAA 
and  extramural  investigators  are 
encouraged. 

•  Atmospheric  Chemistry — The 
Atmospheric  Chemistry  Project  focuses 
on  process-oriented  laboratory  and  field 
studies  and  theoretical  modeling  to  help 
improve  the  predictive  understanding  of 
the  atmospheric  trace  gases  that 
influence  the  Earth's  chemical  and 
radiative  balance.  For  further  details, 
contact:  Daniel  L  Albritton  or  Fred  C. 
Fehsenfeid,  NOAA/Aerooomy 
Laboratory,  Boulder.  CO;  (303)497-5785 
or -5819,  OMNET  DTVlbritton. 

•  Surface  and  Upper  Ocean 
ObservaLiojM — This  program  focuses  on 
long-terra,  ir  situ  measurements  of 


upper  ocean  temperature,  salinity  and 
circulation  and  air/sea  momentum  flux 
which  contribate  to  greater 
understanding  of  the  role  of  the  ocean  in 
clmate  change.  For  further  information 
contact:  William  Woodward.  NOAA/ 
National  Ocean  Service.  Rockville,  MO; 
(301)  44:^-8105.  OMNET  W.Woodward. 

•  Global  Sea  Level— Proposals  for 
research  and  development  are  sought  to 
support  NOAA's  responsibilities  in  the 
area  of  global  sea  level  monitoring.  For 
further  information  contact;  Bruce 
Douglas,  NOAA/National  Ocean 
Service,  Rockville,  MD;  (301)  443-8858, 
OM.NET  NOAA  GEOSAT 

•  Marine  Ecosystem  Response — ^The 
principal  objective  of  this  project  is  to 
determine  how  large  aquatic  ecosystems 
may  be  or  have  been  significantly 
altered  by  long-term  global  change  in 
atmospheric  gases,  solar  radiation, 
temperature,  precipitation  and  sea  level. 
For  further  information  contact:  ]\m 
Nance,  NOAA/National  Marine 
Fisheries  Service,  Silver  Spring,  MD; 
(301)  427-2239. 

•  Data  Base  Development — Proposals 
are  sought  in  support  of  NOAA 
responsibilities  for  climate  and  global 
change  data  base  development  and 
information  management.  For  further 
information  contact:  Gregory  Withee, 
NOAA/National  Oceanographic  Data 
Center,  Washington.  DC;  (202)  873-5594, 
OMNET  G.Withee. 

•  Atlantic  Climate  Change— The  goal 
of  this  project  is  to  determine  the  nature 
and  influence  of  the  interactions 
between  the  meridional  circulation  of 
the  Atlantic  Ocean,  sea  surface 
temperature  and  salinity,  and  the  global 
atmosphere.  For  further  information 
contact:  David  Goodrich,  NOAA/Office 
of  Global  Programs.  Silver  Spring.  MD; 
(301)  427-2474,  OMNET  D.Goodrich. 

•  Tracers  and  WOCE  Hydrography— 
As  part  of  NOAA's  contribution  to  the 
World  Ocean  Circulation  Experiment 
(WOCE),  proposals  are  sought  for  tracer 
observations  on  upcoming  WOCE 
hydrographic  cruises.  Fur  further 
information  contact:  David  Gooodrich, 
NOAA/Office  of  Global  Programs. 
Silver  Spring.  MD;  (301)  427-2474. 
OMNET  D.Goodrich. 

•  Ocean-Atmosphere  Carbon 
Fluxes— As  part  of  NOAA's  contribution 
to  the  Joint  Global  Ocean  Flux  Study 
(JGOFS),  proposals  are  sought  which 
will  enhance  our  understanding  of 
oceanic  carbon  and  nutrient  budgets  for 
the  planned  Joint  NOAAyjGOFS 
Equatorial  Pacific  Study  in  1992.  For 
further  information  contact:  James  Todd. 
NOAA/Office  of  Globai  Programs, 
Silver  Spring.  MD;  (301)  427-2474. 
OMNET:  J.  TODD. 
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•  Tropical  Oceans  and  Global 
Atmospha*  (TOGA)— Proposais 
dealing  with  NOAA's  contributions  to 
the  international  Tropical  Oceans  and 
Global  Atmosphere  (TOGA)  Program 
are  handled  separately  from  this 
announcement.  For  further  information 
contact:  Kenneth  Mooney,  NOAA/ 
Office  of  Global  Programs,  Silver  Spring, 
MD;  (301)  427-2478,  OMNET  K..  Mooney. 

•  Climate  Dynamics  and 
Experimental  Prediction— This  program 
encourages  efforts  in  the  analysis  of 
climate  data  sets  to  assess  the  evolution 
of  climate  trends  and  Ducluatioias  and  in 
the  development  and  application  of 
models  that  will  enhance  existing  skill 
in  understanding  and  prediction  of 
climate  variations  and  changes  on 
monthly,  seasonal,  interannuai  and 
interdecaddl  time  scales.  For  further 
information  contact:  Phillip  Arkin, 
NOAA/OfTice  of  Global  Programs. 
Silver  Spring.  MD;  (301)  427-2474, 
OMNET  P.  Arkin. 

•  Operational  Measurements — The 
goal  of  this  project  is  to  develop  and 
generate  continuing  climate  and  global 
change  information  products  from 
NOAA  operational  measurement 
systems  including  environmental 
satellite  in  situ  observing  systems.  For 
further  information  contact:  Phillip 
Arkin,  NOAA/Office  of  Global 
Programs,  Silver  Spring,  'MD;  (301)  427- 
2474.  OMNET  P.  Arkin. 

•  Atmospheric  and  Land  Surface 
Processes — Proposals  are  sought  to 
support  NOAA  responsibilities 
associated  with  improving  our 
understanding  of  those  atmospheric  and 
land  surface  processes  through  which 
the  overall  energy  and  water  balance  of 
the  Earth's  climate  system  is 
maintained.  For  further  information 
contact:  Michael  Coughlan,  NOAA/ 
Office  of  Global  Programs,  Silver  Spring. 
MD;  (301)  427-2474.  OMNET  M. 
Coughlan. 

•  Paleoclimatology — NOAA's 
contributions  in  the  area  of 
paleoclimatology  focus  on 
understanding  interannuai-  to 
centennial-scale  variability  of  the  global 
chmate  system  with  an  eye  toward  the 
development  and  testing  of  improved 
predictive  cUmate  models.  The  program 
will  continue  to  support  existing  grants, 
but  because  of  funding  limitations  will 
not  solicit  new  projects  in  FY  1991.  For 
further  information  contact:  Matt 
Huston.  NOAA/Office  of  Global 
Programs,  Silver  Spring,  MD;  (301)  427- 
2474,  OMNET  M.  Huston. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric 
Administration,  Silver  Spring  Metro 


Center  #1.  Fourth  floor.  13:s  East-West 

Hi^way.  Stiver  ^>ring,  Nfi)  20910.  (301) 

427-2474. 

SUPPLEMENTARY  INFORMATION: 

Proposals  submitled  ir  response  to  this 
announcement  should  include  the 
following: 

1.  An  original  and  two  copies  of  the 
proposal:  Proposals  must  be  limited  to 
30  pages  (Bumbered),  including  budget, 
investigators'  vitae,  and  all  appendices, 
and  shodd  be  limited  to  funding 
requests  for  one  or  two  years  duration. 
Proposals  should  be  sent  to  the  NOAA 
Office  of  Global  Programs  at  the  address 
above.  The  deadline  for  submission  of 
proposals  for  the  FY  91  funding  cycle  is 
April  1, 1991. 

2.  Signed  btie  page  and  abstract  The 
title  page  shoi^  be  signed  by  the 
Principal  investigator  (W)  and  the 
institutional  repreaentabve  and  should 
indicate  which  project  area  is  being 
addressed.  The  PI  and  institutional 
representative  should  be  identified  by 
full  name,  title,  organiEation,  telephone 
number  and  address. 

3.  Statement  of  work:  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem, 
scientific  obiectives,  proposed 
methodology  and  relevance  to  the  goal 
of  the  Qimate  and  Global  Change 
Program  and  the  program  priorities 
listed  above.  An  abstract  must  be 
included  in  the  statement  of  work. 

4.  Budget:  A  detailed  budget  is 
required.  Personnel  costs,  including 
salaries  and  fringe  benefits,  permanent 
equipment,  expendable  equipment, 
travel,  publication  costs,  indirect  costs 
and  other  costs  such  as  those  for 
supplies,  printing,  computer  time  or 
utilities  must  be  included. 

5.  Vitae:  Abbreviated  curriculum  vitae 
are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  other  relevant  papers. 

6.  Other  requirements:  Awards 
granted  by  this  Program  are  subject  to 
all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards, 
including  Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs".  Applicants  are  reminded 
that  inclusion  of  false  information  on  an 
application  can  provide  grounds  for 
denying  or  terminating  funds.  In 
addition,  applicants  who  have  an 
outstandmg  account  receivable  with  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangemcrrts 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 


•  Application  for  federal  assistance 
should  be  submitted  on  Standard  FormG 
424,  424A  and  424B. 

•  Applicants  are  subject  to 
Govemmentwfde  Debarment  anc 
Suspension  requirements  as  stated  in  t$ 
CFR  part  26.  In  accordanoe  with  (he 
Drug-Free  Workplace  Act  of  1988.  each 
applicant  must  niake  (he  appropriate 
certification  as  a  prior  condition  to 
receiving  a  grant  or  cooperative 
agreement. 

•  Section  319  of  Public  Law  101-121 
generally  prohibits  recipient*  of  Federal 
contracts,  grants  or  loans  from  using 
appropriarted  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
Federal  Goveminent  in  connection  with 
a  specific  contract,  grant  or  loan.  A 
Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agrpemerrts  and 
the  SF-LLL.  Disclosure  of  Lobbying 
Activities  (if  applicable)  are  required  to 
be  submitted  with  the  application. 

Dated:  )anuar>  16,  1991. 
]  Michael  UaU. 

Director.  Off  toe  of  Giobo!  Programs.  Nation^ 
Ooeanic  and  Atmoaphenc  .^aminislralton 
\VR  Uoc  91-1516  Filed  1-22-91;  8:45  am) 

BIUJMC  OOOe  3S1*-t>-M 

Marms  Man>mat«;  taeuance  of  Permit; 
Drs.  Daniel  P.  CosU  and  Graham  A.J. 
Worthy  {P227I) 

On  July  25, 1990.  notice  was  published 
in  the  Federal  Renter  (55  FR  30262)  that 
an  application  had  been  filed  by  the  Dr. 
Daniel  Costa,  Institute  of  Manive 
Science.  Umversity  of  California  Santa 
Cruz.  100  Shaffer  Road,  Santa  Cruz.  CA 
95064,  and  Dr.  Graham  A.J.  Worthy, 
Department  of  Marine  Biology.  Texas 
A&M  University  at  Galveston.  PO.  Box 
1675.  Galveston.  TX  77553-1675,  for  a 
scientific  research  permit  to  conduct 
research  on  the  behavior  and  energetics 
of  California  sea  lions  [Zalophus 
califomianus)  constrained  to  offshore 
foraging  while  raising  offspring  on  land 

Notice  is  hereby  given  that  on  January 
15, 1991.  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  the  .National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  takmg.  8ub(ecl  to  certain 
conditions  set  forth  therein. 

The  Permit  is  avaiiabie  for  review  in 
the  following  offices; 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Hw' .  Silver  Spring, 
Maryland  20910:  and  Director. 
Southwest  Region,  National  Marine 
Fisheries  Service.  300  South  Ferr>  Street 
Terminal  Island.  CA  90731. 
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Dated:  {anuary  15, 1991 
Nancy  Foatar, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc  91-1470  Filed  1-22-91;  8:45  am] 

HLUNO  COM  MIO-tt-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Commodity  Exchange,  Inc.  Proposed 
Rule  4.XX  and  Confonning  Rule 
Amendments  Eatabllshing  a  Large 
Order  Execution  Procedure 

aoinCY:  Commodity  Futures  Trading 

Commission. 

ACTIOM:  Notice  of  proposed  new 

contract  market  rule. 

•UMMARY:  The  Commodity  Exchange, 
Inc.  ("Comex"  or  "Exchange")  has 
submitted  proposed  Rule  4.XX  and 
conforming  rule  amendments  to  the 
Commodity  Futxires  Trading 
Commission  ("Commission")  for  its 
review  and  approval.  The  proposed  rule 
would  establish  special  procedures  for 
the  execution  of  large  lot  trades  in  gold 
futures  contracts. 

The  proposed  rule  would  permit  a 
floor  broker  receiving  an  order  to  buy  or 
sell  100  or  more  gold  futures  contracts 
(in  multiples  of  100)  to  bid  or  offer  the 
order  by  open  outcry  at  a  price  above 
the  prevailing  small  lot  bid  price  or 
below  the  prevailing  small  lot  offer 
price.  A  broker  having  in  hand  orders 
for  fewer  than  100  lots  could  also 
execute  a  large  lot  trade  by  either 
batching  the  orders  up  to  the  100  lot 
level  or  by  combining  his  orders  with  a 
trade  for  his  own  account.  The  opposite 
side  of  the  transaction  could  only  be 
taken  by  a  floor  member  bidding  or 
offering  for  100  or  more  (in  multiples  of 
100)  contracts.  In  addition  to  large  lot 
orders,  floor  members  could  buy  or  sell 
100  or  more  (in  multiples  of  100)  gold 
futures  contracts  as  large  lot  trades  for 
their  own  accounts. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Trading  and  Markets,  with  the 
concurrence  of  the  General  Counsel,  has 
determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  rule  is  in  the  public  interest 
and  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons.  Accordingly,  the  Division,  on 
behalf  of  the  Commission,  is  publishing 
the  proposed  rule  for  public  comment. 
DA  IS:  Comments  must  be  received  on 
or  before  February  22, 1991. 
POM  FUirrHER  INrOKMATION  CONTACT 
Brian  Regan,  Attorney,  Division  of 


Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Telephone:  (202)  254-8955. 
8UI>PL£MtNTARY  INFORMATION: 

I,  Description  of  Proposal 

A.  Background 

By  letter  dated  October  30, 1990, 
Comex  submitted  proposed  Rule  4.XX 
and  conforming  rule  amendment  under 
Commission  Regulation  1.41(b).  The 
proposed  rule  would  establish  special 
procedures  for  the  execution  of  large  lot 
trades  in  gold  futures  contracts.  The 
proposed  rule  does  not  provide  for  any 
manner  of  off-floor  negotiations. 

In  support  of  the  proposal.  COMEX 
represented  that  the  procedures  would 
facilitate  the  execution  of  large  trades  in 
gold  futures  contracts  at  a  single  price. 
Comex  also  stated  that  its  proposed  rule 
was  designed  to  permit  floor  traders  an 
opportunity  to  participate  in  such  trades. 
Comex  further  suggested  that  this 
proposal  could  result  in  liquidity  at  a 
lower  cost  for  customers  with  large 
orders  and  could  bring  in  additional 
trading  interest  to  the  pit  that  may 
lessen  price  moves  caused  by  such 
orders.  Two  members  of  the  Comex 
Board  of  Directors  opposed  the  adoption 
of  the  large  lot  execution  procedures 
based  upon  their  view  that  it  would  give 
an  unfair  market  advantage  to 
commercials  to  the  potential  detriment 
of  local  traders. 

B.  Proposed  Large  Order  Execution 
Procedure 

The  proposed  rule  would  define  a 
"large  lot  order"  as  an  order  to  buy  or 
sell  100  or  more  (in  multiples  of  100)  gold 
futures  contracts;  one  or  more  orders 
which,  if  combined,  call  for  the  purchase 
or  sale  of  100  or  more  (in  multiples  of 
100)  gold  futures  contracts  and  which 
are  or  become  executable  at  a  single 
price;  or  one  or  more  orders  which  are 
or  become  executable  at  a  single  price 
and  which,  if  combined  with  an 
executing  broker's  transaction  for  his 
own  account,  call  for  the  purchase  or 
sale  of  100  or  more  (in  multiples  of  100) 
gold  futures  contracts.'  In  addition  to 
large  lot  orders,  floor  members  could 
buy  or  sell  100  or  more  (in  multiples  of 
100)  gold  futures  contracts  as  large  lot 
trades  for  their  own  accounts. 

Under  the  proposed  rule,  a  customer 
could  submit  an  order  to  be  executed 
only  as  a  large  lot  order.  In  this  instance, 
the  customer  would  be  required  to  so 
instruct  the  broker  or  firm  and  the 


'  By  contrail,  a  'imall  lot"  bid  or  offer  would  be 
defined  ai  a  bid  or  offer  for  fewer  than  100  gold 
futurea  contract!. 


broker  or  firm  would  be  required  to 
record  these  specific  instructions  on  the 
order  ticket.  As  most  orders  at  the 
Exchange  are  submitted  by  telephone, 
the  Exchange  would  not  require 
customers  to  submit  such  orders  in 
writing. 

An  executing  broker  would  initiate  a 
large  lot  trade  in  gold  futures  contracts 
by  announcing  to  the  pit  the  contract 
month,  a  designation  of  the  trade  as  a 
large  lot  trade,  and  the  price  bid  or 
offered.  The  price  bid  or  offered  could 
be  above  the  small  lot  bid  or  below  the 
small  lot  offer  for  the  same  futures 
contract.  A  large  lot  bid  or  offer  could 
be  accepted  by  another  floor  member 
who  holds  a  large  lot  order  or  who 
chooses  to  execute  a  large  lot  trade  for 
his  own  account.  The  selling  broker 
would  be  responsible  for  reporting  the 
details  of  the  trade,  including  its 
designation  as  a  large  lot  trade,  to  an 
Exchange  floor  reporter  immediately 
upon  execution  of  the  trade. 

The  Exchange  indicated  that  its 
proposed  rule  was  designed  to  provide 
some  flexibility  to  floor  brokers. 
Specifically,  the  rule  would  give  a 
broker  the  discretion  to  decide  whether 
or  not  to  execute  a  small  order  by  means 
of  a  large  lot  trade.  The  Exchange 
intends  to  assure  that  this  discretion  is 
not  used  to  disadvantage  a  customer, 
however,  by  permitting  a  broker  to 
execute  an  order  (or  combined  orders) 
through  a  large  lot  trade  only  if  the  order 
instructed  the  broker  to  execute  the 
order  as  a  large  lot  order  or  if  the  large 
lot  price  would  be  the  best  available 
price  to  fill  the  order  by  its  terms.  Thus, 
absent  the  express  instructions 
discussed  above  to  execute  an  order  as 
a  large  lot  trade,  a  broker  would  not  be 
required  to  fill  an  order  through  the  new 
procedure  but  could  use  the  procedure  if 
it  would  be  advantageous  to  his 
customers. 

The  Exchange  has  represented  that 
certain  modifications  would  be  made  to 
its  audit  trail.  Specifically,  all  large  lot 
trades  would  be  specially  designated  on 
the  Exchange's  time  and  sales  register. 
In  addition  to  its  regular  price  report,  the 
Exchange  would  also  generate  two  new 
price  reports,  one  report  encompassing 
all  large  lot  trades  and  another  report 
merging  large  lot  trades  info  the  regular 
price  report.  The  Exchange  has 
represented  that  both  floor  and 
document  surveillance  with  respect  to 
large  lot  trades  would  be  conducted  as 
part  of  its  existing  surveillance 
programs. 

II.  Request  for  Comments 

Aeting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
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140.96.  the  Director  of  the  Division  of 
Trading  and  Markets,  with  the 
concurrence  of  the  General  Counsel,  has 
determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  rule  is  in  the  public  interest 
and  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons.  Accordingly,  the  Division,  on 
behalf  of  the  Commission,  is  publishing 
the  proposed  rule  for  public  comment. 
Althought  Division  staff  itself  has 
questions  about  certain  aspects  of  the 
proposed  rule,  the  Division  is  publishing 
the  rule  for  public  comment  at  this  time 
in  order  to  expedite  its  review  of  this 
proposed  rule. 

The  Commission  requests  comments 
on  any  aspect  of  proposed  Rule  4.XX 
and  the  conforming  rule  amendments 
that  members  of  the  public  believe  may 
raise  issues  under  the  Act  or 
Commission  regulations,  including,  for 
example,  those  issues  previously 
identified  by  the  Commission  as 
pertinent  to  large  order  execution 
procedures,*  In  addition,  the 
Commissioa  invites  comment  on.  among 
other  issues,  the  following: 

1.  Whetiier  it  is  appropriate  to 
combine  orders  to  create  a  large  lot 
order 

2.  Whether  buying  or  selling  100  or 
more  gold  futures  contracts  (in  multiples 
of  100)  constitutes  an  appropriate  level 
for  large  lot  trades  in  those  contracts; 
and 

3.  What  measures  would  provide 
adequate  surveillance  over  the 
execution  as  large  lot  trades  of 
combined  orders  and  trades  executed  by 
floor  menders  for  ttieir  own  accounts. 

Copies  of  the  COMEX  submission  are 
available  for  inspection  at  the  Office  of 
the  Secretariat.  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  also  may 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views,  or  comments  on  the 
proposed  regulation  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  r\rW.. 
Washington,  DC  20581  by  the  specified 
date.  Issued  in  Washington,  DC  on 
January  17. 1991. 
Alan  L  Self  eit. 

Deputy  Director,  Division  of  Trading  and 
Markets. 

[PR  Doc.  91-1498  Filed  1-22-91;  8:45  am] 
BILUNQ  CODE  «381-«1-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Per  Dienv  Travel  and  Transportation 
Allowance  Committee 

agency:  Per  Diem,  Travel  and 

Transportation  Allowance  Committee, 

DoD. 

ACTION:  Publication  of  Changes  in  Per 

Diem  Rates;  Correction,  Bulletin  Number 

154  Effective  1  January  1991. 

SUMSMRV:  This  notice  corrects  the 
previous  publication  of  per  diem  rate 
changes  of  the  Per  Diem,  Travel  and 
Transportation  Allowance  Committee 
that  appeared  in  the  Federal  Regjstar, 
56,  FR  519,  7  January  1991. 

"ITie  rates  for  Ft.  Richardson.  Alaska 
was  incorrectly  printed  in  Qvilian 
Personnel  Per  Diem  Bulletin  154.  The 
correct  rates  are  during  the  period  OS- 
IS— 09-15,  $119  for  Maximum  Lodging 
Amount,  $52  for  M&IE  Rate  for  a 
Maximum  Per  Diem  Rate  of  $171.  and, 
during  the  period  09-16—05-15,  $79  for 
Maximum  Lodging  Amount,  $54  for 
M&IE  Rate  for  a  Maximum  Per  Diem 
Rate  of  $133. 

Dated:  Januarj'  16, 1991. 
LM.  Bynum. 

Altamate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 


»  See  56  FR  50^*7  (Dec  5,  1986);  55  FR  23.127 
(|une  6. 1990) 


Department  of  the  Army 

Intent  To  Prepare  Draft  Environmental 
Statement;  Fox  River  Project,  Wl 

AQENCY:  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Intent  to  prepare  a  draft 

environmental  impact  statement  (DEIS) 

for  the  Fox  River  Project.  Wisconsin. 

Disposition  Study. 

summary:  The  Federal  operations  and 
maintenance  responsibility  for  the  Fox 
River  Project,  Wisconsin,  involving 
locks,  dams,  channels,  harbors  and 
water  levels/Hows  regulation  is  being 
reviewed.  The  DEIS  will  be  part  of  a 
Disposition  study  and  will  examine 
environmental  impacts  of  alternatives  to 
continued  operation  and  maintenance  of 
project  features.  The  Disposition  study 
is  being  conducted  to  determine  if 
continued  operation  and  maintenance  of 
the  Fox  River  Project  is  in  the  Federal 
interest  and/or  to  recommend  an 
appropriate  disposition  plan. 
FOR  FURTHER  INFORMATION  CONTACT. 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by  Ms. 
Florence  K.  Bissel,  U.S.  Army  Engineer 
District,  Detroit  Environmental  Analysis 
Branch,  P.O.  Box  1027,  Detroit,  Michigan 


48231-1027.  Telephone:  (313)  2a»-35M. 
FTS  225-3510. 

SUTPiiMBNTARY  mPORWATlON:  Section 
216  of  the  Flood  Control  Act  of  1970 
(Pub.  L.  91-611)  provides  the  authority 
for  the  Corps  of  Engineers  to  review  the 
operation  of  completed  projects  when 
found  sdvisaWe  due  to  signifit^antly 
changed  physical  or  economic 
conditions.  The  Fox  River  Federal 
proiecX  was  originally  acquired  by  the 
Federal  Government  prunarily  in  the 
interest  of  commercial  navigation. 
Commercial  traffic  on  the  Fox  River  has 
been  almost  r»on-exj»tent  since  1B&9  and 
a  Disposition  study  is  being  conducted. 

The  proposed  actions  being 
considered  for  disposition  at  this  time 
involve  the  navigation  features  of  thp 
project  and  include: 

1  Transfer  all  navigation  features  of  the 
project  to  a  non-Federal  entity  thai  is  wiUmg 
to  accept  the  responsibihty  of  these  features. 
The  non-Federal  entity  would  determine 
features  operation. 

2.  Transfer  some  of  the  navigation  features 
of  the  project  to  a  non-Federal  entily/enlitjes 
willing  to  accept  th*  responsibility  df  those 
features.  The  non-Federal  entity /errtitiefl 
would  determine  features  operation.  The 
remaining  navigation  features  of  the  protect 
would  be  placed  into  a  long-term  inoperable 
condition  which  would  include  no  further 
msiDtenance  of  project  channele  or  harbors, 
filling  of  the  remainuig  lock  struclures.  and 
excessin^  of  associated  property. 

3.  Place  all  navigation  features  into  a  long- 
term  inoperable  condition  which  would 
involve  no  further  maintenance  of  proiec! 
channels  or  harbors,  filling  of  l.he  eKi»Ung 
lock  structure*  and  excessing  of  property. 

4.  No  acuon — the  Corps  of  Engineers  would 
continue  the  responsibilities  for  operation 
and  maintenance  of  the  nevigaticm  features, 
currently  under  caretaker  status 

Significant  issues  related  to 
disposition  of  navigation  project 
features  being  considered  include 
recreational  and  social  impacts  as  well 
as  maintenance  of  water  quality,  and 
fish  and  wildlife  habitat.  The  Fox  River 
corridor  has  a  rich  cultural  heritage  and 
impacts  to  those  resources  will  also  be 
evaluated. 

The  proposed  actions  will  be 
reviewed  for  comphance  with  the 
following:  Fish  and  Wildlife  Act  of  1956; 
Fish  and  Wildlife  Coordination  Act  of 
1958;  National  Histonc  Preservation  Act 
of  1966:  National  Environmental  Policy 
Act  of  1969;  Clean  Air  Act  of  1970; 
Endangered  Species  Act  of  1973;  Water 
Resources  Development  Act  of  1976; 
Clean  Water  Act  of  ig"":  Executive 
Order  11990.  Wetlands  Protection.  May 
1977;  Corps  of  Engineers.  Department  of 
Army  33  CFR  part  230,  Env^ronmental 
Quality;  and  Corps  of  Engineers 
Department  of  the  Army,  Policy  and 
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Procedures  for  Implementing  NEPA  (ER 
200-2-2). 

All  are  invited  to  participate  in  the 
proposed  project  review  including 
affected  Federal,  state  and  local 
agencies,  affected  Indian  tribes,  and 
other  interested  private  organizations 
and  parties.  Coordination  with  Federal, 
state  and  local  agencies  has  been  and 
will  continue  to  be  maintained  through  a 
series  of  meetings  and  mailings.  During 
the  DEIS  public  comment  period,  a 
public  hearing  will  be  scheduled,  if 
necessary.  It  is  anticipated  the  Draft 
Disposition  Report  and  Draft  EIS  would 
be  made  available  for  public  review  in 
April  1991. 

Kenneth  L  Denton. 

Alternate  Army  Federal  Register  Liaison 
Officer 

|KR  Doc.  91-1452  Filed  1-22-91:  845  am] 

MUJNQ  COM  J710-aA-M 


Military  Traffic  Management 
Command,  DOO;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  Army  Regulation 
15-1,  Committee  Management,  attached 
is  a  notice  of  open  meeting  of  the 
Military  Personnel  FVoperty  Claims 
Symposium.  This  meeting  will  be  held 
on  21  February  1991,  at  the  Best  Western 
Old  Colony  Inn,  Alexandria,  Virginia, 
and  will  convene  at  0830  hours  and 
adjourn  at  approximately  1630  hours. 

PflOM)«co  AOINOA:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
the  Personal  Property  Traffic 
Management  Regulation,  DOD  5400  34R. 
and  the  handling  of  other  matters  of 
mutual  interest  concerning  the 
Department  of  Defense  Personal 
Property  Shipment  and  Storage  Program. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  interested  persons  desiring  to  submit 
topics  to  be  discussed  should  contact 
the  Commander,  Military  Traffic 
Management  Command.  ATTN;  MTPP- 
M.  at  telephone  number  (703)  756-1600. 
between  the  hours  of  8  a.m.  and  4:30 
p.m.  Topics  to  be  discussed  should  be 
received  on  or  before  10  February  1991. 

Kenneth  L.  Denton, 

Alternate  Army  Federal  Register  Liaison 

Officer 

[FR  Doc.  91-1451  Filed  1-22-91;  8:45  am) 
mLLIMO  COM  S71»-0«-M 


Defense  Logistics  Agency 

Meeting:  Department  of  Defense 
Clottiing  and  Textiles  Board 

AGENCY:  Defense  Logistics  Agency, 
Department  of  Defense. 
action:  Notice  of  open  meeting. 

summary:  In  accordance  with  section 
10(a)(2j  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  the 
Deputy  Director  for  Acquisition 
Management.  Defense  Logistics  Agency, 
announces  the  fourth  meeting  of  the 
Department  of  Defense  Clothing  and 
Textiles  (DoD  C&T)  Board. 
DATES:  February  7.  1991. 
ADDRESSES  AND  TIMES: 
US  Marine  Corps  Clothing  Initial  Issue 

Point,  Parris  Island,  South  Carolina, 

0900-1130. 
US  Army  Clothing  Initial  Issue  Point, 

Fort  lackson.  South  Carolina,  1430- 

1700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Maxine  James;  Quality  Assurance 
Specialist,  Product  Quality  Management 
Division,  Defense  Logistics  Agency, 
Department  of  Defense,  Cameron 
Station.  Alexandria,  VA.  (202)  274-7141. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  focus  on 
improvements  to  DoD  acquisition  of 
clothing  and  textile  products. 
Capt  M.|.  Schildwachler,  USN, 
E.KfCutive  Secretary.  DoD  C&T  Board- 
IFR  Doc.  91-1495  Field  1-22-91:  8:45  am) 

WLUNO  COM  1UO-01-M 

Department  of  tfie  Navy 

Government-owned  Inventions; 
Availability  for  Licensing 

agency:  Department  of  the  Navy. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231.  for 
$1.50  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield, 
Virginia  22161.  Copies  also  may  be 
ordered  by  telephone  request  to  (703) 
487-4650.  Request  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  application 


copies  sold  to  avoid  premature 
disclosure. 

DATE:  January  23.  1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson.  Staff  Patent  Attorney. 

Office  of  the  Chief  of  Naval  Research 

(Code  OOCCIP).  Arlington,  Virginia 

22217-5000,  telephone  (703)  696-4001. 

Patent  4,702,439:  Support  for  Thermally 
Expanding  Conical  Heatshield:  filed 
20  January  1987;  patented  27  October 
1987. 

Patent  4.704.925:  Pneumatic  Cable 
Stripper;  filed  27  June  1987;  patented 
10  November  1987. 

Patent  4.717,862;  Pulsed  Illumination 
Projector:  filed  19  .November  1984; 
patented  5  January  1988. 

Patent  4.850,570:  Unitized  Portable 
Hoist;  filed  3  March  1988;  patented  25 
July  1989. 

Patent  4,850,571:  Connector  Assembly; 
filed  11  April  1988;  patented  25  July 
1989. 

Patent  4.953,951:  Method  for  Making 
Holograms  With  Coherent  Radiation 
From  a  Stabilized  Laser  Diode  That 
Has  Been  Actively  Cooled;  filed  13 
January  1988;  patented  4  September 
1990. 

Patent  4,953,986;  Air/Sea  Temperature 
Probe;  filed  27  April  1989;  patentod  4 
September  1990. 

Patent  4,954,216:  Process  of  Making  Thin 
Film  Vector  Magnetometer,  filed  26 
December  1989;  patented  4  September 
1990. 

Patent  4.954,328;  Synthesis  of 
Hydroxylamine  Salts;  filed  28  January 
1983;  patented  4  September  1990. 

Patent  4.954,377:  Load  Bearing 
Connective  Damper;  filed  22 
November  1988;  patented  4  September 
1990. 

Patent  4.954.833:  Method  for 
Determining  Astronomic  Azimuth; 
filed  5  July  1989;  patented  4  September 
1990. 

Patent  4.954,999:  Double  Phase-Lock- 
Loop  Sonar;  filed  28  August  1975; 
patented  4  September  1990. 

Patent  4,955.003:  Phase  Accumulator- 
Bearing  Tracker;  filed  4  June  1984; 
patented  4  September  1990. 

Patent  4,956,168:  Synthesis  of 
Hydroxylamine  Salts;  filed  28  January 
1983;  patented  11  September  1990. 

Patent  4,957,027:  Versatile  Nonelectric 
Dearmer;  filed  2  October  1989; 
patented  18  September  1990. 

Patent  4,957,242:  Fluid  Mixing  Device 
Having  a  Conical  Inlet  and  a 
Noncircular  Outlet;  filed  6  October 
1987;  patented  18  September  1990. 

Patent  4,957.413;  Omnidirectional 
Variable  Thrust  Propeller;  filed  14 


Federal  Register  /  Vol.  56.  No.  15  /  Wednesday,  January  23,  1991  /  Notices 


2509 


May  1986;  patented  18  September 
1990. 
Patent  4,958.072;  Remote  Fiber-Optic 
Angular-Orientation  Sensor  Using 
Phase  Detection  of  Two  Orthogonal 
Oscillating  Polarization  Vectors;  filed 
7  September  1988;  patented  18 
September  1990. 
Patent  4,958.315:  Solid  State  Electronic 
Emulator  of  a  Multiple  Track  Motor 
Driven  Rotating  Magnetic  Memory; 
filed  2  July  1985;  patented  18 
September  1990. 
Patent  4,958,331:  Towed  Sonar  Receiving 
Array:  filed  25  February  1974; 
patented  18  September  1990. 
Patent  4,958,763:  Method  of  Soldering 
Aluminum;  filed  29  August  1989; 
patented  25  September  1990. 
Patent  4,958,970:  Graduated-Load  Spring 
Washer  System  for  Screws  and 
Threaded  Fasteners;  filed  17  August 
1988;  patented  25  September  1990, 
Patent  4,959,304:  Production  of 
Monoclonal  Antibodies  to  Treponema 
Denticola  by  Hydridoma  TDIII,  IBB2; 
filed  22  May  1989;  patented  25 
September  1990. 
Patent  4,959,614;  Apparatus  for 
Determining  Microwave 
Characteristics  of  Superconductive 
Materials  Using  a  Resonant  Cavity 
and  Calibration  Waveguides;  filed  3 
August  1989;  patented  25  September 
1990. 
Patent  4,959,638;  Combustion  Efficiency 
Analyzer,  Acoustic;  filed  30  June  1989; 
patented  25  September  1990. 
Patent  4,959,817:  Intruder  Target 
Monitoring  Sonar  Alarm  System  filed 
26  August  1969:  patented  25 
September  1990. 
Patent  4,960,817:  High-Temperature, 
Corrosion-Preventive  Coating;  filed  31 
March  1989;  patented  2  October  1990. 
Patent  4,960,916:  Organometallic 
Antimony  Compound  Useful  in 
Chemical  Vapor  Deposition  Processes; 
filed  29  September  1989;  patented  2 
October  1990. 
Patent  4,961,174:  High  Data  Rate 
Continuous  Wave  Towed  Sonar:  filed 
9  May  1977;  patented  2  October  1990. 
Patent  4,961,175:  Low  Frequency  Sound 
Source  for  Acoustic  Sweeps;  filed  12 
December  1967;  patented  2  October 
1990. 
Patent  4,962.215:  Preparation  of 
Dineopentylcadmium;  filed  29 
September  1989:  patented  9  October 
1990. 
Patent  4,962,371:  CPS  Alarm  System; 
filed  14  November  1988;  patented  9 
October  1990. 
Patent  4,962,477:  Enhanced  Random 
Access  Memory  Element  and  a 
Process  for  the  Fabrication:  filed  20 
June  1983;  patented  9  October  1990. 
Patent  4,963,039:  Vibration  Reducing 
Thrust  Bearing;  filed  13  September 
1989;  patented  16  October  1990. 


Patent  4,964,040;  Computer  Hardware 
Executive;  filed  3  January  1983; 
patented  16  October  1990, 
Patent  4,964,091;  Electroacoustic 
Transducer,  filed  5  October  1970; 
patented  16  October  1990. 
Patent  4,964.356:  Underwater  Towed 
Body  Stabilizing  Device;  filed  22  June 
1989;  patented  23  October  1990. 
Patent  4.964,491:  System  for  Limiting 
Snap  Load  Intensity;  filed  11  luly  1989: 
patented  23  October  1990. 
Patent  4,965,055:  Preparation  of  Ultra- 
Pure  Metal  Halides;  filed  27  March 
1990;  patented  23  October  1990. 
Patent  4.965,139:  Corrosion  Resistant 
Metallic  Glass  Coatings;  filed  1  March 
1990;  patented  23  October  1990. 
Patent  4,965,776:  Planar  End-Fire  Array; 
filed  23  May  1969;  patented  23 
October  1990. 
Patent  4,965,778:  Planar  End-Fire  Array: 
filed  22  January  1969;  patented  23 
October  1990. 
Patent  Application  500.839;  Bislactone 
Curing  Agents  for  Epoxy  Resins,  and 
Polymers  Obtained  Therefrom;  filed 
29  March  1990. 
Patent  Application  531,721:  Improved 
Fiber  Optic  Fluororescence  Sensor; 
filed  1  June  1990. 
Patent  Application  532,251:  Underwater 
Acoustic  Waveguide  Transducer  for 
Deep-Ocean  Depths;  filed  31  May 
1990. 
Patent  Application  545,005: 
Environmentally  Stable  Metal 
Powders;  filed  28  June  1990. 
Patent  Application  546,818:  Erbium 
Doped  Flurozirconate  Fiber  Laser 
Pumped  by  a  Diode  Laser  Producing 
2.7  UM  Laser  Radiation;  filed  2  July 
1990. 
Patent  Application  548,655:  Heading 
Sensor  Alignment  Device;  filed  5  July 
1990. 
Patent  Application  548,719:  Epitaxial 
Svnthesis  of  Diamond  Crystals  at 
High  Growth  Rates;  filed  6  July  1990. 
Patent  Application  552,658:  Nonlinear 
Optical  Acrylic  Polymers  and  use 
Thereof  in  Optoeletronic  Devices; 
filed  16  July  1990. 
Patent  Application  560.700:  Floating  gate 
Magnetic  Field  Sensor;  filed  31  July 
1990. 
Patent  Application  560.959:  High 
Efficiency  Directional.  Fast  Neutron 
Detector;  filed  1  August  1990. 
Patent  Apphcation  565,784;  Submarine 
Torpedo  Tube  Primary  Seal  Interiock; 
filed  13  August  1990. 
Patent  Application  566.920:  Submarine 
Torpedo  Tube  Axial  Weapon 
Restrainer;  filed  14  August  1990. 
Patent  Application  574,182:  Planar 

Imaging  NMR;  filed  29  August  1990. 
Patent  Application  574,858:  Field  Emitter 
Array  Comparator;  filed  30  August 
1990. 


Patent  Application  579,455;  Lightweight 
Deployable  Antenna  System:  filed  7 
September  1990. 
Patent  Application  580,012;  Low 
Temperature  Synthesis  of  High  Purity 
Monoclinic  Celsian  Using  Topaz;  filed 
7  September  1990. 
Patent  Application  582.269;  Low- 
Temperature  Synthesis  of  High  Purity 
Monoclinic  Celsian;  filed  13 
September  1990. 
Patent  Application  582.277:  Optically 
Stable,  Large  Time  Bandwidth 
Acousto-Optic  Heterodyne  Spectrum 
Analyzer  With  Fixed  Non-Zero 
Heterodyne  Output;  filed  14 
September  1990. 
Patent  Application  584.221;  System  and 
Method  for  Minimizing  Input 
Polarization-Induced  Phase  Noise  in 
Interferometric  Fiber  Sensors  Using 
Depolarized  Input  Light;  filed  18 
September  1990. 
Patent  Application  588.908:  Metal- 
Coated.  Ordered  Void  Piezoelectric 
Ceramic  Material;  filed  27  September 
1990. 
Patent  Application  590.186;  Heat  Sink 

Device;  filed  25  September  1990. 
Patent  Application  594.751;  Power 
Terminal  Protection  Device;  filed  9 
October  1990. 
Patent  Application  597,127:  Holmium 
Laser  Pumped  With  a  Neodymium 
Laser  filed  15  October  1990. 

Dated:  January  11, 1991. 

W.  T.  Baudno. 

Lt.JACC.  USSR.  Alternate  Federal  Register 

Liaison  Officer 

[FR  Doc.  91-1502  Filed  1-22-91:  8:45  am) 

BIUJNO  CODE  M10-AE-M 


Memm  General.  Inc.;  Intent  to  Grant 
Exclusive  Patent  License 

agency:  Department  of  the  Nav^;  DOD. 
action:  Intent  to  grant  exclusive  patent 
license;  Memm  General.  Inc. 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Memm  General.  Inc.,  a  revocable, 
nonassignable,  exclusive  license  to 
practice  the  Government-owned 
invention  descnbed  m  U.S.  Patent  No. 
4.530,131.  "Automatic  Vacuum 
Recyclable  System  for  Chemical-Thermo 
Cleaning  of  Ship  Tanks  and  Bilges," 
issued  July  23, 1985. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP).  Arlington, 
Virginia  22217-5000. 
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DATC  January  23.  1991. 

FOfl  WiWTI—  MPOmtATfOM  eONTACT: 

Mr.  R).  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Reaeirch 
(COde  OOCCIP).  800  N.  Quincy  Street. 
Arlington.  Virginia  22217-5000, 
telephone  (703)  eoe-MOl, 

Dated:  January  11,1991. 
Wayrm  T.  Baodno, 

iT.  lAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

(FR  Doc  91-1501  Filed  1-22-91.  8:45  am] 

HUMS  coot  M1«-Ai-M 


DEPARTMENT  OF  EDUCATION 

Indian  Nation*  At  Risk  Task  Force; 
Meeting 

AOCNCV:  Indian  Nation  At  Risk  Task 
Force,  Education. 
action:  Notice  of  meeting. 


lUMMawv.  This  notice  sets  forth  the 
schedule  and  proposed  agendd  of  a 
forthcoming  mef  tins  ^  'h«  Indian 
Nations  At  Risk  Task  Force  This  notice 
also  describes  the  functions  of  the  Task 
Force.  Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  r4»deral 
.Advisory  Committee  Act.  This 
document  is  also  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend  the  meeting. 
DATES  AND  TIMES:  February  12.  1991. 
9  a.m.  to  5  p.m.;  February  13.  1991,  9  a.m. 
to  5  p.m. 

AOOnusss:  Bechtel  intematicnal 
Center,  First  Floor  Conference  room, 
Stanford  University,  Palo  Alto, 
California  94306.  Telephone:  (415)  723- 
1831. 

PON  FUHTHER  WyOWMATIOM  CONTACT: 
Alan  Ginsburg,  executive  Director, 
Indian  Nations  At  Risk  Task  Force, 
room  3127,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Washington.  DC  20202-4244.  Telephone: 
[2D2]  401-3132. 

SUPMJUteNTAIIV  INTOMfUTION:  The 
Indian  Nations  At  Risk  Task  Force  was 
established  by  the  Secretary  of 
Education  on  March  8.  li)90.  Its  purpose 
is  to  advise  and  make  recommendations 
to  the  Secretary  of  Education  on  the 
condition  of  education  of  American 
Indians/Alaska  Natives  in  the  United 
Slates.  The  oteetings  of  the  Task  Force 
are  open  to  the  public.  The  agenda  for 
this  meeting  win  included:  A  discussion 
ot  the  content  and  format  of  the  final 
report,  a  review  of  the  cammissioned 
papers,  and  a  diacussion  of  the 
recommendations  to  be  presented  to  the 
Secretary  of  Education. 


Records  are  kept  of  the  proceedings  of 
the  Task  Force  and  area  available  for 
public  inspection  at  the  staff  offices  of 
the  Task  Force,  from  9  a.m.  to  4:30  pJB, 
on  weekdays,  excluding  Federal 
holidays,  room  4010.  FOB-e.  400 
Maryland  Avenue  SW  ,  Washington,  DC 
20202-4244 

Daled:  lanuary  16, 1991. 
WUfiam  D.  Hanian. 

Acting  Deputy  Undersecretary  for  Planning. 
Budget  and  Evaluation.  U.S.  Department  of 
Education. 

[FR  Doc.  91-1492  Filed  1-22-91,  8:45  am) 
najMS  coot  ms»-oi-« 


DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  to  lnf)plement  the  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(cl(l)(  A)(il  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)1,  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  international  Energy 
Agency  (lEA)  will  be  held  on  Thursday. 
January  24. 1991,  at  the  offices  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD),  2,  rue  Andre 
Pascal,  Pans.  France,  beginning  at  2 
p.m..  and  conunuing  at  9  a.m.  on  Friday. 
January  25.  if  nece88ar>'.  The  agenda  for 
the  meeting  is  as  follows. 

1.  Adoption  of  agenda  and 
mtroductorv  remarks. 

2.  Approval  of  Record  Note  of  the  lAB 
meeting  of  October  18, 1990. 

3  International  oil  supply/demand 
situation. 

4.  LAB  organization, 

5.  Date  of  next  lAB  meeting. 

II.  A  meeting  of  the  lAB  will  be  held 
Friday,  January  25,  1991,  at  the  offices  of 
the  OECD,  at  the  above  address 
beginning  at  2:90  p.m.,  and  continuing  at 
9  a.m.  on  Saturday,  January  26,  if 
necessary.  This  meeting  is  being  held  in 
order  to  permit  attendance  by 
representatives  of  US  company 
members  of  the  lAB  at  a  meeting  of  the 
IF.A's  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
be  held  at  the  offices  of  the  OECD  on 
the  dates  indicated.  The  agenda  for  the 
meeting  is  under  the  control  of  the  SEQ. 
It  IS  expected  that  the  following  draft 
agenda  will  be  followed: 

1.  Adoption  of  the  agenda 

2.  Summary  Record  of  SEQ  meeting  of 
December  5,  1990 

3.  Follow-up  to  the  decisions  of  the 
Governing  Board  meeting  of  January 
11, 1991,  Including  a  review  of 


procedures  for  implementing 
contributions  to  the  lEA  response. 

4.  Updating  of  emergency  response 
profiles  and  review  of  oil  supplv/ 
demand/fllock  situation  of 
individual  countries. 

5.  Preparations  for  Governing  Board 
meebng  of  January  28, 1991. 

6.  Any  other  business. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  these  meetings  are  open  only  to 
representatives  of  members  of  the  lAB. 
their  counsel,  representatives  of  the 
members  of  the  SEQ.  representatives  of 
the  Departments  of  Energ>',  Justice, 
State,  the  Federal  Trade  Commission, 
and  the  General  Accounting  Office, 
representatives  of  Committees  of  the 
Congress,  representatives  of  the  lEA. 
representatives  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  lAfl,  the  SEQ,  or  the  lEA. 

The  lAB  and  SEQ  meetings  originally 
were  scheduled  for  January  21, 1991  and 
January  22,  1991.  respectively.  See  56  FR 
1383,  January  14, 1991.  The  lEA 
Secretariat  has  rescheduled  the 
meetings  for  the  dates  indicated  because 
of  events  in  the  Persian  Gulf. 

As  permitted  by  section  5(c)(2)  of  the 
Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Energy  Program,  the  General  Counsel, 
pursuant  to  a  delegabon  from  the 
Secretary  of  Energy,  has  approved  the 
submission  of  the  agenda  less  that  14 
days  in  advance  of  the  date  of  the 
meeting,  because  the  draft  agenda  was 
not  available  from  the  lEA  Secretariat 
until  January  17. 1991,  As  permitted  by 
10  CFR  209,32,  the  usual  7-day  period  for 
publicatrom  of  this  notice  in  the  Federal 
Register  has  been  shortened  because  of 
the  late  availability  of  the  draft  agenda 
for  the  SEQ  meeting. 

Issued  in  Washington.  DC.  January  17. 
1901. 

Stephen  A.  Wakaftokd. 
General  Counsel. 
[PR  Doc.  91-1593  Filed  1-18-91;  10:27  amj 

BILUNO  COOC  MS0-41-M 


Federal  Energy  Regytatory 
Commission 

[OoGlietNoa.Emi-20S-000.etaL] 

Boston  Edison  Co.,  ct  al.;  Electric  Rate, 
Small  Power  Production,  and 
InteriocWng  DIrectorata  FUings 

January  14, 1901. 

Take  notice  that  the  followingiiHngs 
have  been  made  with  the  Conunission: 
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1.  Boston  Edison  Co. 

IDocket  No.  ER91-206-000] 

Take  notice  that  on  January  8, 1991, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Notice  of 
Cancellation  of  Supplement  No.  1  to 
Rate  Schedule  FPC  No.  148. 

Boston  Edison  request  and  effective 
date  of  December  31, 1990  and  a  waiver 
of  the  sixty  day  notice  requirement. 

Comment  date:  Januarj'  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Georgia  Power  Co. 

[Docket  No.  ER91-205-000] 

Take  notice  that  on  January  8, 1991, 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  filing  a 
Coordination  Services  Agreement  (the 
Agreement)  dated  as  of  November  12, 
1990,  between  Georgia  Power  and 
Oglethorpe  Power  Corporation  (An 
Electric  Membership  Generation  & 
Transmission  Corporation)  (Oglethorpe 
Power). 

Georgia  Power  states  that  pursuant  to 
the  Agreement,  it  will  provide 
scheduling  and  dispatch  services  for 
Oglethorpe  Power's  units,  regulating 
service  and  scheduling  of  Oglethorpe 
Power's  off-system  transaction  with 
other  utilities.  Georgia  Power  seeks  an 
effective  date  of  March  1, 1991. 

Comment  date:  January  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

3.  Florida  Power  &  Light  Co. 

(Docket  No.  ER91-207-OO0] 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  January  8, 1991, 
tendered  for  filing  the  following 
document:  Amendment  Number  Three 
to  Aggregate  Billing  Partial 
Requirements  Service  Agreement 
between  Florida  Power  and  Light 
Company  and  Seminole  Electric 
Cooperative,  Inc.  (Rate  Schedule  FERC 
No.  77). 

FPL  states  that  under  the  above 
Amendment,  FPL  and  Seminole  have 
agreed  to  change  the  delivery  voltage  at 
two  of  the  existing  delivery  points. 

FPL  requests  that  the  waiver  of 
Section  35.3  of  the  Commission's 
Regulations  be  granted  and  that  the 
proposed  Amendment  be  made  effective 
March  8. 1990.  FPL  states  that  copies  of 
the  filing  were  served  on  Seminole 
Electric  Cooperative.  Inc. 

Comment  date:  January  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Missouri  Public  Service  a  Division  of 
Utilicorp  United,  Inc. 

(Docket  No.  ER91-208-000) 

Take  notice  that  Missouri  Public 
Service,  on  Januarj'  8, 1991,  tendered  for 
filing  a  change  in  its  FERC  Electric 
Service  Tariffs  for  wholesale  firm  power 
service  to  supersede  and  replace  the 
contract  which  relates  to  the  city  of 
Odessa  located  in  the  state  of  Missouri. 
The  contract  reflects  changes  that  will 
convert  the  city  of  Odessa  from  a  partial 
requirements  customer  to  a  full 
requirements  customer.  Missouri  Public 
Service  is  also  requesting  a  waiver  of 
the  Commission's  Regulations  in  order 
to  permit  the  contract  to  become 
effective  as  of  the  date  of  filing.  January 
8, 1991. 

The  changes  are  in  compliance  with  a 
request  received  from  the  city  of 
Odessa.  The  extension  in  the  term  of  the 
contract  is  to  assure  a  long-term  source 
of  power  to  the  city  of  Odessa  and  to 
justify  the  additional  expenditures 
required  by  the  Company  to  provide  the 
increase  in  capacity. 

Copies  of  the  filing  were  served  upon 
the  city  of  Odessa  whose  contract 
would  be  affected  thereby  and  upon  the 
Public  Service  Commission  of  Missouri. 

Comment  date:  January  28, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N^E.,  Washinton, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loia  D.  Cashell, 

Secretary. 

[FR  Doc.  91-1472  Filed  1-22-91:  8:45  am] 

BtLUNQ  COOE  t717-01-M 


[Docket  Nos.  ER91-213-000.  et  all 

Commonwealth  Electric  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

)anuar>'  15,  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Electric  Company 

[Docket  No.  ER91-213-000| 

Take  notice  that  on  Januar\  11  1991 
Commonwealth  Electric  Company 
(Commonwealth)  filed  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  the  implementing  provisions  of 
§  35.13  of  the  Commission's  Regulations, 
a  proposed  change  in  rate  under  its 
currently  effective  Rate  Schedule  FERC 
No.  6. 

Said  change  in  rate  under 
Commonwealth's  Rate  Schedule  FERC 
No.  6  has  been  computed  according  to 
the  provisions  of  section  6(b)  of  its  Rate 
Schedule  FERC  No.  6.  Such  change  is 
proposed  to  become  effective  Januarj- 1. 
1990,  thereby  superseding  the  23KV 
Wheeling  Rate  in  effect  during  calendar 
1989.  Commonwealth  has  requested  that 
the  Commission's  notice  requirements 
be  waived  pursuant  to  §  35.11  of  the 
Commission's  Regulations  in  order  to 
allow  the  tendered  rate  change  to 
become  effective  as  of  January  1. 1990. 

Copies  of  this  filing  have  been  served 
upon  Boston  Edison  Company  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  January  30, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Detroit  Edison  Company 

(Docket  No.  ER91-:il-0001 

Take  notice  that  The  Detroit  Edison 
Company  (Detroit  Edison)  on  January 
11, 1991,  tendered  for  filing  a  Belle  River 
Participation  Agreement  Between  The 
Detroit  Edison  Company  and  Michigan 
Public  Power  Agency,  dated  December 
1, 1982,  as  amended. 

The  Agreement  establishes  provisions 
for  the  supply  by  Detroit  Edison  of  back- 
up Electric  Capability  and  Energj'  to  the 
Michigan  Public  Power  Agency  (MPPA) 
when  Unit  Nos.  1  and  2  of  the  Belle 
River  Power  Plant,  which  is  jointly 
owned  by  Detroit  Edison  and  MPPA,  are 
totally  or  partially  out  of  service. 

Comment  date:  Januarj'  30, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

3.  MoDongahela  Power  Company 

Pocket  No.  ER91-212-O00J 

Take  notice  that  Monogahela  Power 
Company,  on  January  11, 1991,  tendered 
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for  niitig  proposed  changefl  in  iti  FERC 
Electric  Tariff.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
upproximalely  S63.769.  based  on 
projected  kilowatt-hour  sales  for  1991 
The  proposed  effective  date  for  the 
increased  rates  in  November  1, 1990. 

The  changes  proposed  are  for  the  sole 
purpose  of  recovering  increased  tax 
expense  incurred  by  the  Company. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Pennsylvania  Pubhc  Utihty  Commission. 

Comment  date:  January  30. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  pretest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
.North  Capitol  Street  NE,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
&nd  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Catheil, 
Secretary. 
[\H  Doc.  91-1476  Filed  1-22-91;  8.45  am] 

•ILUNQ  COOC  (717-01-11 

(Docket  Nos.  CP«1-«70-000,  tt  al.1 

Tranewrestem  PtpeUne  Co^  et  al.; 
Natural  Qa«  Certtflcata  FHinga 

|anuar>  15.  1991 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commisaion: 

1.  Transwestem  PipeKne  Co. 

(Docket  No.  CP91-87O-0001 

Take  notice  that  on  January  9,  1991. 
Transwestem  Pipeline  Compuny 
(Transwestem),  1400  Smith  Street.  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP91-870-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  NGC 
I'ranspurtation,  Inc^  a  marketer,  under 
the  blanket  certificate  issued  in  Ducket 
No.  CP8&-133-000  pursuant  to  section  7 


of  the  Natural  Cas  Act.  all  as  mure  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transwestem  states  that,  pursuant  to 
an  agreement  dated  November  21. 1990, 
undf.r  its  Rate  Schedule  ITS-1.  it 
proposes  to  transport  up  to  400,000 
MMBtu  per  day  equivalent  of  natural 
gas.  Transwestem  indicates  that  the  gas 
would  be  transported  from  Arizona, 
New  Mexico.  Oklahoma,  and  Texas,  and 
would  be  redelivered  in  New  Mexico. 
Transwestem  further  indicates  that  it 
would  transport  300.000  MMBtu  on  an 
average  day  and  146.000,000  MMBtu 
annually. 

Transwestem  advises  that  service 
under  Section  284.223(a)  commenced 
December  1. 1990.  as  reported  in  Docket 
No.  ST91-6024-000. 

Comment  date:  March  1, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Florida  Gas  Transmission  Co. 

(Docket  No.  CP91 -786-0001 

Take  notice  that  on  December  31. 1990 
Florida  Gas  Transmission  Company 
(Applicant)  1400  Smith  Street,  P.O.  Box 
1108,  Houston.  Texas  77251-1188 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  filed  to  amend  the 
existing  certificate  by  which  the 
Applicant  provides  service  to  Peoples 
Gas  System,  Inc.  (Peoples)  under  Rate 
Schedules  G  and  I  of  Applicant's  FERC 
Gas  Tariff,  authority  to  revise  Peoples 
existing  FTS-1  Service  Agreement  and 
authority  to  abandon  Southern  Gas 
Company's  (Southern)  service  under 
Rate  Schedules  G,  I.  and  FTS-1,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  states  that  it  requests 
authority  to  revise  the  existing  firm 
sales  agreement  under  Rate  Schedule  G 
by.  (1)  Increasing  the  Maximum  Daily 
Contract  Quantities  (MDCQs)  and  the 
Maximum  Annual  Contract  Quantities 
(MACQs)  for  Phase  I  and  Phase  II  by  an 
amount  equal  to  the  MDCQs  and 
MACQs  of  Southern's  firm  sales  service 
agreement  for  Phase  I  and  Phase  H  as 
appropriate,  on  the  date  authorization  is 
g -anted:  and  (2)  adding  a  new  Sarasota 
division  that  consists  of  the  delivery 
points  of  Dneco  and  Sarasota  with 
Maximum  Daily  Quantities  (MDQs)  as 
set  forth  in  Southern's  firm  sales  service 
agreement  for  Phase  I  and  Phase  II  on 
the  date  that  this  authorization  is 
granted. 

Applicant  states  that  it  requests 
authority  to  revise  People's  preferred 
sales  service  agreement  under  Rate 
Schedule  1  by  increasing  the  Annual 
Volumetric  Entitlemeats  (AVEa)  for 


Phase  I  and  Phase  I!  by  an  amount  cqu.Tl 
to  the  AVEs  of  Southern's  preferred 
sales  service  agreement  for  Phase  I  and 
Phase  11,  as  appropriate,  on  the  date 
authorization  is  granted. 

Applicant  requests  authority  to  revise 
Peoples  firm  transportation  service 
agreement  under  Rate  Schedule  FTS-1 
by,  (1)  Increasing  the  Maximum  Daily 
Transportation  Quantities  (MDTQs)  and 
Maximum  Annual  Transportation 
Quantities  (MATQs)  for  Phase  I  and 
Phase  II  by  an  amount  equal  to  the 
MDTQs  and  MATQs  of  Southern's  firm 
transportation  service  agreement  for 
Phase  I  and  Phase  II,  as  appropriate,  on 
the  date  authorization  is  granted;  (2) 
adding  a  new  Sarasota  division  that 
consists  of  the  delivery  points  of  Oneco 
and  Sarasota  with  MDQs  as  set  forth  in 
Southern's  firm  transportation  service 
agreement  for  Phase  I  and  Phase  II,  on 
the  date  authorization  is  granted:  and 
adding  to  the  existing  Peoples  receipt 
points  the  Southern  FTS-1  receipt  points 
and  the  Southern  rec^'pt  point  MDQs  for 
Phase  I  and  Phase  II  un  the  date 
authorization  is  granted. 

Applicant  requests  authority  to  waive 
the  Commission's  first-come  first-served 
policy  and  its  tariff  as  necessary,  to 
permit  Peoples  to  retain  its  existing 
priority  in  Applicant's  first-come  first- 
served  transportation  queue  for  firm 
transportation  service,  while  granting 
the  authority  to  add  delivery  and  receipt 
points  and  MDTQs,  MATQs,  and  MDQs 
respectively.  Applicant  also  requests 
that  if  the  Commission  grants  the 
authority  requested  in  its  Application 
that  it  be  allowed  to  abandon  service  to 
Southern  under  Rate  Schedules  G  and  I, 
and  FTS-1. 

Comment  date:  February  5, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Columbia  Gulf  Transmission  Co. 

(Docket  No8.  CP91 -91 8-000,  CP91 -91 9-000. 
CP91-92(WXX)] 

Take  notice  that  on  January  11. 1991, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama, 
Houston,  Texas  77027,  filed  in  the 
above-referenced  dockets  prior  notice 
requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  three  shippers  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-239-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
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with  the  Commission  and  open  to  pubhc 
inspcctioa' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No.  (date  filed) 


Shippar  name  (type) 


i- 


CP9l-9ie-000(1-11- 
91) 


CP91-919-000(1-11- 

91) 


CP91 -920-000  (1-11- 
91) 


Columbia  Gas 

Dewalopment 

Corporation 

(Producer). 
Diamond  Shamrock 

Offshore  Partners 

Limited  Partnership 

(Producer). 
Enserch  Gas  Company 

(Mar*(eter) 


shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 


Regulations,  has  been  provided  by 
Columbia  Gulf  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  1, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


PeaK  day, 

average  day. 

annual 

MMBtu 


Receipt  points 


Delivery  points 


315,900  I  Offstiore  Louisiana Louisiana 

100,000  I  ' 

36,500,000  I 

23.000  I  Offshore  Louisiana i  Offshore  Louisiana _ 

10,000 
3.650.000 


100,000 

40,000 

14.400.000 


Offshore  Louisiana i  Offshore  Louisiana, 

I     Louisiana. 


Contract  date,  rate 
sct)edule.  service 


Related  docket 
start  up  aate 


12-1-90,  lTS-2, 
Interruptibte 


la^-i-ao,  rrs-2. 

Iniemjptitjte. 


7-1-90,  ITS-i 
InterruptiOla- 


ST91-aD8i-O0a 
12-1-90 


5191-6252-000, 
12-1-«0 


STgi -6226-000, 
12-4-90 


4,  Texas  Eastern  Transmission  Corp. 

[Docket  No.  CP91-872-0001 

Take  notice  that  on  January  9, 1990, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
1G42,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP91-872-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-13&-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  and  a 
request  pursuant  to  §  157.211  of  the 
Commission's  Regulations  for 
authorization  to  operate  delivery'  pomts 
which  were  originally  installed  under 
Section  311  of  the  Natural  Gas  Pohcy 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
iiispcction, 

Texas  Eastern  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
Santa  Fe  International  Corporation 
(Santa  Fe).  Texas  Eastern  proposes  to 
t-ansport  on  a  peak  day  up  to  320,000 
M>.{Blu:  on  an  average  day  up  to  320.000 
MMBtu;  and  on  an  armual  basis  up  to 


118,800.000  MMBtu.  Texas  Eastern 
proposes  to  receive  the  subject  gas  from 
various  points  of  receipt  on  its  system 
and  redehver  the  gas  to  various  delivery 
points  on  its  system. 

Texas  Eastern  also  proposes  to 
operate  debvery  points  under  the 
Conamission's  section  7(c)  jurisdiction 
which  originally  were  installed  under 
section  311  of  the  Natural  Gas  Policy 
Act.  Texas  Eastern  states  that  the  list  of 
section  311  facilities  is  set  forth  in 
Exhibit  B-1  of  Attachement  A  to  its 
application. 

Comment  date:  March  1. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corp..  and 
Natural  Cas  Pipeline  Co.  of  America 

[Docket  Nob.  CP91-886-000.  CP91-887-000 
and  CP91-888-O00I 

Take  notice  that  Texas  Gas 
Transmission  Corporation,  3800 
Frederica  Streef.  Owensboro.  Kentucky 
42301.  and  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street,  Lombard,  Illinois  50148 
(Applicants),  filed  prior  notice  requests 
with  the  Commission  in  the  above- 


referenced  dockets  pursuant  to 
§§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificates  issued  in  Docket 
Nos.  CP88-686-000  and  CP86-582-000. 
respectively,  pursuant  to  section  7  of  the 
NGA.  all  as  more  fully  set  forth  in  the 
requests  which  are  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  shipper's 
identity;  the  type  of  transportation 
service;  the  appropriate  Irdnsportation 
rate  schedule;  the  peak  day,  average 
day.  and  annual  volumes;  the  service 
initiation  date;  related  ST  docket 
number  of  the  120-day  L'ansaction  undei 
§  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  dote:  March  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  pnor  notice  requests  are  not 
consolidated. 


Docket  No  (date  filed) 


Shipper  name  (type) 


Peak  day. 

average  day, 

annual 

MMBtu 


Receipt  points  ' 


Delivery  points 


CP9 1-886-000 

(1-10-91) 

CP9 1-887-000 
(1-10-91) 


Citizens  Energy 
Corporation  (Shipper) 

Tejas  Hydrorart)ons 
Company  (Shipper 


75,000     AR,  IL,  IN,  KY.  LA  OLA, 
75,000        OH,  TX,  OTX. 

27.375,000 

100.000     ARK,  lU  IN.  KY,  LA. 
20,000  I      OLA,OH.  TN,  TX,  OTX 

35.500,000  I 


LA... 


LA 


Contract  date,  rate 

scTieduie.  s»vice 

type 


Related  docket, 
Stan  up  I 


6-5-90,  IT. 

intemjptit>le. 

10-23-90  IT. 
tnterruptibie. 


ST91-5767. 
11-29-90 

ST91-5765. 
12-1-90 
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Docket  No.  (date  filed) 


CP91-«88-000 

(1-10-91) 


Shipper  name  (type) 


Tex/Con  Gas  MarXetiog 
Company  (Marketer) 


Peak  day. 

average  day 
annual 
MMBtu 


Receipt  points  ' 


100  ooo 

40,000 
14.600.000 


AR,  CO.  IL.  tA,  KS.  LA, 
OLA.  MO.  NE.  NM. 
OK.  TX 


'  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  and  OTX. 


Delivefy  points 


CO.  IL   lA   KS.  LA.  OLA, 

NE.  NM.  OK,  TX.  OTX 


Contract  date,  rate 

schedule,  service 

type 


3-26-90,  ITS 

intemjptible 


Related  docket. 

start  up  date 


ST91-5747. 
11-3-90 


6.  Texas  Gas  Transmission  Corp. 

(Docket  No8.  CP91-864-000.  CP91-865-000 
and  CP91 -866-000) 

Talce  notice  that  Texas  Gas 
Transmission  Corporation.  3800 
Frederica  Street,  Owensboro.  Kentucky 
4231,  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  5§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.^ 

Information  applicable  to  each 


>  These  prior  notice  requeiU  are  not 

consolidated. 


transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  dav 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 


DockeH  No.  (date  Tiled) 


PesKday. 

,.._  ,      average  <t»y. 
Shipper  narne  (type)  ;       g^^, 

MMBtu 


Contract  date.     ;     qgiated  docket,  start  up 
Receipt  points  '    i     Delivery  points  rale  schedule,      ]  (^te 


service  type 


CP9 1-864-000  (1-9-91) 
CP9 1-865-000  (1-9-91) 
CP91 -866-000  (1-9-91) 


Annerada  Hess 
Corporation 

Unocal  Exploration 
Corporation 

tAega  Natural  Gas 
(;k)mpany 


20.000     Various.. 

10,000 

3,650.000 

150.000     Vanoos.. 

i5O.0Or. 

55  000,000 

50.000     Vanoos.. 
20.000 
7.300,000 


Various.. 


Various.. 


Vaiious.. 


IT,  InlerruptWe ST91-5768.  11-30-90 

IT.  Interruptible       1  ST91-5766.  11-30-90 
IT.  Interruptible '  ST91-5764.  12-1-90 


I  Offshore  Louisiana  and  offshore  Texas  are  shown  as  OLA  arxi  OTX. 


7.  United  Gas  Pipe  Line  Co. 

(Docket  Nos.  CP91-667-000.  CP91 -868-000 
and  CP91-e6»-000] 

Take  notice  that  United  Gas  Pipe  Line 
Company,  P.O.  Box  1478,  Houtson. 
Texas  77251-1478,  (Applicant)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §|  157.205 
and  284.223  of  the  Commission  s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 


its  blanket  certificate  issued  in  Docket 
No.  CP88-6-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  Ttiese  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  1, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


CXx^ket  No  (date  filed) 


Shipper  name  (lyoe) 


Peak  day. 
average  day. 

annual 
MMBIu 


CP91 -867-000 
(1-9-90) 

CP91 -868-000 

(1-9-90) 

CP9 1-869-000 
(1-9-90) 


Transamencan  Gas 
Transmission  Corp 
(Intrastate  Pipeline) 

Pennzoil  Gas  Marketing 
Company  (Producer) 

Pennzoil  Gas  Marketing 
Company  (Intrastate 
Pipeline) 


154.500 

154  500 

56.392.500 

206  000 

206.000 

75.190.000 

206.000 

206.000 

75.190.000 


Receipt  points 


Delivery  points 


LA,TX., 


vanous. 


vanous. 


Contract  date. 


Related  rate 

schedule,  service 

type 


Related  docket, 
start  up  date 


LA.  TX.  MS.  FL 

LA.  TX.  MS.  FL.  AL 
LA.  TX.  MS,  FL,  AL 


4-23-86,  ITS. 
Interruptible 

12-31-86.  ITS. 
Interruptible. 

12-31-86.  ITS. 
Interruptible 


ST91-5234 
11-13-90 

ST91-5825 

11-12-90 

ST91-5561 
11-12-90 
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8.  Panhandle  Eastern  Pipe  Line  Co. 

(Docket  Nos.  CP91-«71-000,  CP91-a73-000. 
CP91-874-000.  CP91-875-000.  CP91-87&-000. 
and  CP91-«77-0a>j 

Take  notice  thaf  on  January  9. 1991, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  lfl42.  Houston. 
Texas  77251-1642  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  §|  157.205  and  284^3  of  the 
Commission's  Regulations  under  the 
Natural  Ga&  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  Panhandle's 


blanket  certificate  issued  in  Docket  No. 
CPa6-586-00e  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
wjhich  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  scheduie,  the  peak  day.  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  da^es  of 


the  120-day  transactions  under  |  284  223 
of  the  Commissions  RegulalioDS  has 
been  provided  by  Panhandle  and  is 
inclntied  in  the  attached  appendix. 

Panhandle  also  states  that  each  would 
provide  the  service  for  each  shipper 
under  an  executed  transportation 
agreement,  and  that  Panhandle  wovid 
charge  rates  and  abide  by  the  terTT^s  and 
conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  dale:  March  1.  1991.  in 
accordance  with  Standard  Paragr.iph  G 
at  the  end  of  this  notice. 


Docket  rto. 


Shipper  name 


Peak 

day.  ' 

avg 

annual 


Points  oi 


Receipt 


[delivery 


'       Stan  up  date  'ate  ReMec  ■  dockeU 

schedule 


'  CP9t-871-000 
CP91 -873-000 
CP91 -874-000 
CP9 1-875-000 
CP9 1-876-000 
CP91 -877-000 


Amgas.  Inc.. 
Amgas.  inc  . 
Amgas.  Inc  . 
Amgaa,  Irx;.. 
Amgas,  Iric  . 
Amgas,  Inc.. 


34  I  CO,  OH,  lU  OK.  Ka  TX, 
17  Ml,  WY 

6,205 
270     CO,  OI.  IL.  OK,  KS.  TX. 
135  I      Ml.  WY 
4».276  ! 

100  1  CO,  OH,  IL.  OK.  KS.  TX. 
50  !      MI,  WY 
18  250 

100     CO,  OH.  IL  OK.  KS,  TX, 
50  I      Ml.  WY 
18.250 

84  ,  CO.  OH,  IL.  OK,  KS,  TX. 
42  '      Mt.  WY 
15.330 

liO     CO,  OH,  IL,  OK,  KS.  TX, 
80         Ml,  WY, 
21,900  ' 


'  Ouantrties  are  shown  m  dekatherms  unless  otf^^wisf  ;"<*2;|^..^.^„  ,.^fc^.,.    «  an  ST  norket  is  sfwwn    i20-day  transoonation  service  *as  -epofled  m  t 
s  The  CP  docket  corresponds  to  applicanrs  blanket  transportation  certiticata    H  an  5T  docket  is  srxTwn      ^  jay     o  =w 


Staodard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  AH  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceediag.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commiswon's  Rules. 


'  These  prior  notice  requests  arc  not 
consolidated. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission  s 


staff  may.  withm  45  days  afrei  the 
issuance  of  the  instant  nct.ce  by  the 
Commissiou.  fiie  pursuant  to  rule  214  of 
the  Commissions  Proccdu'cl  Rules  (18 
CFR  385.214)  a  moton  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  [18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allovired  therefore 
the  proposed  activity  shall  be  deemed  to 
be  authorized  prTective  the  day  after  the 
time  allowed  for  filing  a  pretest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
f.ling  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursiiant  to  section  ~  of 
the  Natural  Gas  Act. 
Louis  D.  Casheil. 
Secretary. 

[FR  Doc.  91-14-4  Filed  1-22-91;  8:45  am) 
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(Docket  No«.  CPM-760-002.  at  al.] 

TranscontirMfitai  Ga*  Pipe  Line  Corp., 
et  al.;  Natural  Qaa  Certificate  Filings 

lanuary  14.  1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Transcontinental  Gas  Pile  Line  Corp. 

(Docket  No.  CP88-76O-0021 

Take  notice  that  on  January  8, 1991, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP88-760-006  a  petition  to  amend 
the  order  issued  May  14, 1990,  in  Docket 
No.  CP88-760-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  so  as  to  add 
certain  receipt  points  to  the  Southern 
Expansion  customers'  firm 
transportation  service  agreements,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  by  order  issued  May 
14. 1990.  Transco  was  authorized  to 
render  a  long-term,  firm  seasonal 
transportation  service  for  25  existing 
Transco  customers  located  in  Zones  4 
and  5  of  Transco's  pipeline  system, 
(Southern  Expansion  Project). 

Transco  requests  authorization  in 
Docket  No.  CP88-760-006  to  add  certain 
receipt  points,  at  the  specific  request  of 
the  Southern  Expansion  customers,  in 
order  to  provide  service  to  those 
customers  that  is  more  clearly  aligned 
with  their  current  gas  supplies.  It  is 
stated  that  Transco  has  submitted  a 
revised  Exhibit  A  page  for  each 


Southern  Expansion  customer's  firm 
transportation  service  agreement  with  a 
comprehensive  list  of  all  receipt  points, 
listed  by  capacity  entitlement  tier,  and 
including  those  receipt  points  requested 
to  be  added  to  the  transportation  service 
agreement.  It  is  further  stated  that 
Transco  has  not  modified  any 
customer's  transportation  contract 
demand  quantity  (TCDQj  or  any 
customers  allocated  capacity 
entitlement  between  Holmesville  and 
Station  No.  80  as  originally  allocated  to 
each  Southern  Expansion  customer. 
Transco  states  that  the  additional 
receipt  points  may  be  utilized  by  each 
Southern  Expansion  customer  on  a  firm 
basis  to  the  extent  of  the  original 
capacity  entitlement  amounts  for  each 
tier,  as  provided  on  the  Revised  Exhibit 
A  pages.  Transco  further  states  that  if 
the  Southern  Expansion  customer  had 
no  allocated  entitlement,  such  receipt 
point  may  only  be  utilized  on  an 
interruptible  basis  to  the  extent  capacity 
is  available  as  a  result  of  non-use  of  firm 
capacity  by  the  other  Southern 
Expansion  customers,  thus  assuring 
protection  of  priority  of  service  as 
authorized  in  the  May  14.  1990  order.  In 
addition,  Transco  states  that  the  total 
aggregate  firm  capacity  utilized  in  all 
tiers  may  not  exceed  the  capacity 
entitlement  amount  provided  in  Tier  III, 
which  amount  is  equal  to  each  Southern 
Expansion  customer's  TCDQ.  Transco 
states  that  the  addition  of  receipt  points 
will  have  no  effect  on  Transco's  peak 
day  or  annual  volumes  provided  to 
Transco's  customers. 

Comment  date:  February  4, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


2.  United  Gas  Pipe  Line  Co. 

[Docket  No3.  CP91 -827-000,'  CP91-«29-000 
and  CP91 -830-000] 

Take  notice  that  on  January  4, 1991, 
United  Gas  Pipe  Line  Company 
(Applicant),  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  §  157.205  and  284.223  of  the 
Commission's  Pegulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  apphcable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  §  284.223  of  the 
Commission's  Regulations  has  been 
provided  by  the  Applicant  and  is 
included  in  the  attached  appendix. 

The  Applicant  also  states  that  it 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicant  would  charge  rates  and  abide 
by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedule(s). 

Comment  date:  February  28, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docfcei  No.*  (oate 
hied) 


Applicant 


CP9 1-827-000 
(1-»-91) 


CP9 1-829-000 
(1-4-91) 


CP91-83O-OO0 
(1-*-91) 


Shipper  ruime 


United  Gas  Pipe 
Une  Co  .  P  0 
Box  1478. 
Houston,  TX 
77251-1478 

United  Gas  Pipe 
Une  Co  ,  P  O 
Box  1478. 
Houston,  TX 
77251-1478 

United  Gas  Pipe 
Une  Co ,  P.O 
Box  1478. 
Houston.  TX 
77251-1478. 


Midcon 
Marketing 
Corp. 


Lear  Gas 
MarKeting  Co. 


Midcon 
MarXeting 
Corp 


Peak  day  ■ 

avg  annual 


Points  of 


Receipt 


150,174 

150.174 
54.813,510 


10,300 

10.300 

3.759,500 


721,000 

721,000 

263,165,000 


l>. 


LA. 


Off  LA  lA  MS.  AL, 
Off  TX.  UT.  OK. 
TX 


Delivery 


FL  MS- 


LA. 


LA.  TX.  MS.  Al.  FL. 
cm  LA,  Off  TX 


Start  up  date  rate 
schedule 


11-19-90,  FTS. 


11-1-90.  ITS.. 


11-2-90,  ITS.. 


Related  dockets 


CP88-6-000, 
ST91 -5558-000. 


CP88-6-000. 
ST9 1-4365-000 


CP88-6-000. 
ST9 1-5550-000. 


'  OuantitiM  are  sfyjwn  in  MMBtu  unless  otherwise  indicated  ^  ^ ^  .^.  „  ,, 

•The  OP  docket  corresporxls  to  applicants  blanket  transportation  certificate   If  an  ST  docket  Is  shown.  120-day  transportation  service  was  reported  in  it. 
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3.  Southern  Natural  Gas  Co. 

(Docket  Nos,  CP91-W5-000.  CP91-846-^X)0 
and  CP91-84"-<)00l 

Take  notice  that  Southern  Natural 
Gas  Company,  P.O.  Box  2563, 
Birmingham,  Alabama  35202-2563, 
(Applicant]  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  §  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


various  shippers  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 

"  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  28, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No  (date  filed) 


CP9 1-845-000 

(01-07-91) 

CP9 1-846-000 
(01-07-91) 

CP91 -847-000 
(01-07-91) 


Shipper  name  (type) 


Petroleum  Source  and 
Systems  Group,  Inc 
(Marketer). 

Phibro  Energy,  Inc, 
(Marketer) 

Chevron  U.S,A  ,  Inc. 
(Marketer). 


Peak  day, 

average  day, 

annual 

MMBtu 


Receipt  poinis 


8.000 

6.849 

2.500.000 

100,000 

10,000 

3.650.000 

15.000 

15.000 

5.475.000 


Vaneus 


Various.. 


Various.. 


Delivefy  points 


Various.. 


Various.. 


Various. 


Contract  date  rate 

schedule,  service 

type 


Related  docket. 
start  up  date 


10-01-90.  IT 
Interruptible 

10-25-90.  rr, 

Interruptitite. 

10-18-90   IT, 
Inlerrjptible. 


ST9 1-5230-000, 
11-OS-90 

ST91 -3020-000. 
11-01-90 

ST91 -30 18-000. 
11-02-90 


4.  Southern  Natural  Gas  Co..  Southern 
Natural  Gas  Co.,  and  Equitrans.  Inc. 

[Docket  Nos.  CP91 -881-000,  CP91 -882-000 
and  CP91-883-0001 

Take  notice  that  Southern  Natural 
Gas  Company,  P.O.  Box  2563. 
Birmingham,  Alabama  35202-3563,  and 
Equitrans,  Inc..  3500  Park  Lane, 
Pittsburgh,  Pennsylvania  15275. 
(Applicants)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  in  Docket  No.  CP88- 
316-000  and  Docket  No.  CP86-553-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 
the  Commission  and  open  to  public 
inspection.^ 
Information  applicable  to  each 


'  These  pnor  notice  requests  are  not  consolidated 


Docket  No  (date  filed)   i     Shipper  name  (type) 


Peak  day.  average 
day,  annual  Mcf 


CP91-881-000 
(1-9-91) 

CP9 1-882-000 

(         91) 

CP9 1-883-000 
(1-9-91) 


Alabama  Gas 

Corporation  (local 

dtslnbution  company). 
City  of  Cartersville. 

Georgia  (local 

distnbution). 
Columbia  Gas  ot 

Pennsylvania,  inc 


transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  February  28.  1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Receipt  points  ' 


Delivery  points 


1.000 

1.000 

365.000 

1,000 

1.000 

366  000 

18.026MM8tu 

l8.026MMBtu 

3.605,000  MMBtu 


TX.  OLA.  OTX.  LA. 
MS.  AL, 

TX.  OLA,  OTX.  LA. 
MS.  AL 


WV,  PA.. 


AL... 
GA.. 
PA.. 


Contract  date,  rate 

schedule  service 

type 


5-2-90.  FT,  firm 

4-17-90.  FT,  firm... 
6-25-90.  FTS.  firm 


Related  docket 
Stan  up  date 


ST91 -5792-000 

11-1-90 

ST91-5321-OO0, 
11-10-90 

ST91 -62023-000. 

12-1-90 


5.  Colorado  Intcrsta'.a  Gas  Co., 
Trunkline  Gas  Co. 

[Docket  Nos.  CP91 -913-000  and  CP91-917- 
000] 

Take  notice  that  on  January  11. 1991. 
Colorado  Interstate  Gas  Company,  P.O. 
Box  1987,  Colorado  Springs,  Colorado 
80944,  and  Trunkline  Gas  Company,  P.O. 
Box  1642,  Houston,  Texas  77251-1642, 
(Applicants)  filed  in  the  above- 


referenced  dockets  prior  notice  requests 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  two 
shippers  under  the  blanket  certificates 
issued  in  Docket  No.  CP86-589,  et  cl. 
and  Docket  No.  CP86-586-000, 
respectively,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  requests  that  are  on  file  with 


the  Commission  and  open  to  public 
inspection.'' 

Information  applicable  to  each 
transaction,  including  the  identify  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  initiation 


*  These  pnor  notice  requests  are  not 

consolidaled. 


2S1§ 
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service  dates  oad  related  ST  docket 
auniber»of  the  120-day  transactions 
under  S  204.223  of  the  Conunission's 


Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 


Comment  date:  February  28, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


OocM  (dala  filed) 


ShipfMf  nama  (types 


PMk(tav, 

average  day, 

annual  Mcf 


CP-9 13-090 
(1-11-91) 

CP-Wr-000 
(1-11-»t) 


Inc.  (MflrtM(€f). 

National  Fu«4  Suppty 
Coporatn  (UX). 


25.000 
20.000 

7,300.000 
7,039 

7.oa» 

2.569.235 


Receipt  poMits ' 


KWY.CO 


OLA.  OTX.  L>.  IL.  TN. 
TX 


Delivery  points 


m 

IL 


'  OfWwrw  LouBwne  ami  otWwre  Teitas  are  stwwn  as  OLA  an«  OTX. 


Standard  paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  {18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 

'  3d  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commisaion  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

C.  Aiiy  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 


CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
5  157.205  of  the  Regulation*  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lolt  D.  Ca»li«H. 

Secretory. 

(FR  Doc  91-1475  Filed  1-22-91;  8:45  am] 
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Office  of  Energy  Research 

Experimental  Program  to  Stimulate 
Competitive  Research  (EPSCoR),  91-« 

agency:  Department  of  Energy. 
ACnOM:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Energy 
Research  (ER)  of  the  Department  of 
Energy  (DOE),  in  keeping  with  its 
energy-related  mission  to  assist  in 
strengthening  the  Nation's  human 
resource  infrastructure  through  the 
support  of  science,  engineering  and 
mathematics  education  at  all  levels  of 
education,  announces  its  interest  in 
receiving  special  research  grant 
applications  for  the  support  of  planning 
and/or  training  grants.  The  Conference 
Committee  recommendation  for  the 
Fiscal  Year  1991  Energy  Water  and 
Development  Appropriations  Bill  directs 
DOE  to  provide  a  total  of  $4.0  million 
dollars  for  planning  grants  and  graduate 
traineeships  to  those  state  organizations 
previously  chosen  for  participation  in 
the  Expiermental  Program  to  Stimulate 
Competitive  Research  (EPSCoR) 
program  at  the  National  Science 
Foundation  (NSF).  The  Department's 


Contract  date,  rata 
sciiMMa.  safMce 


10-5-90.  TI-1. 
Intemjptibla. 

11-1-«0,  PT.  Firm... 


Related  docket, 
start  up  date 


ST91 -3157-000, 

10-1  i-9a 

ST91-5D86-000. 
1t-t-90 


response  to  this  recommendation  is  the 
Department  of  Energy's  Experimental 
Program  to  Stimulate  Competitive 
Research  (DOE/EPSCoR).  The  purpose 
of  the  DOE/EPSCoR  program  is  to 
enhance  the  capabilities  of  the 
designated  States  to  develop  science 
and  engineering  manpower  in  energy- 
related  areas  and  to  conduct  nationally 
competitive  energy-related  research.  In 
accordance  with  10  CFR  600.7(b)(1).  and 
due  to  the  Congressionally  directed 
limitations,  it  has  been  determined  that 
eligibility  for  these  grants  will  be 
restricted  to  the  designated  NSF 
EPSCoR  planning  committees  for  the 
following  states  and  territory:  Alabama. 
Arkansas.  Idaho,  Kansas.  Kentucky. 
Louisiana.  Maine.  Mississippi.  Montana. 
Nebraska.  Nevada,  North  Dakota. 
Oklahoma,  South  Carolina,  South 
Dakota.  Vermont,  West  Virginia. 
Wyoming  and  the  Commonwealth  of 
Puerto  Rico.  The  EPSCOR  planning 
committees  within  the  eligible  states  are 
encouraged  to  apply  for  special  research 
grants  that  will  support  the  planning  and 
training  efforts.  However,  separate 
applications  must  be  submitted;  one  for 
the  graduate  traineeship  portion  and  one 
for  the  planning  grant  portion  of  the 
DOE/EPSCoR  program.  Planning  grant 
applications  must  contain  information 
that  details  development  of  a  state-wide 
infrastructure  improvement  plan  for 
energy-related  research  and  human 
resources  development.  Training  grant 
applications  must  detail  the  need  for 
energy-related  graduate  traineeships  in 
energy-related  scientific  and  technical 
educational  disciplines.  Apphcations  for 
planning  grants  under  the  DOE/EPSCoR 
program  will  be  considered  for  support 
by  DOE  for  the  development  of  a 
comprehensive  five-year  state-wide  plan 
that  seeks  to  strengthen  and  enhance 
energy-related  research  and  human 
resources  development  in  the  EPSCoR 
states. 

A  total  of  S4.0  million  will  be 
available  for  grant  awards  under  the 
DOE/EPSCoR  program  in  FY  1991.  of 
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which  an  estimated  $2.0  million  will  be 
available  for  graduate  traineeships  in 
energy  related  science  and  engineering 
disciplines,  and  it  is  expected  that  $2.0 
million  will  be  available  for  the  planning 
grants.  However,  each  planning  grant 
will  not  exceed  $100,000. 
DATES:  Applications  for  grants  under 
this  notice  should  be  received  by  4:30 
p.m.  eastern  local  time  March  20. 1991. 
ADDRESSES:  Application  kits  and  guides 
are  available  from  and  the  completed 
applications,  must  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Division  of  Acquisition  and 
Assistance  Management.  ER-64, 
Washington,  DC  20585.  Telephone 
requests  may  be  made  by  calling  (202) 
586-8949.  The  personal  or  courier 
delivery  address  is:  U.S.  Department  of 
Energy.  Division  of  Acquisition  and 
Assistance  Management,  ER-64.  Office 
of  Energy  Research.  19901  Germantown 
Road.  Germantown.  MD  20874.  Each 
application  submitted  must  reference 
Notice  No.  91-6.  and  must  clearly 
indicate  whether  the  support  requested 
is  for  planning  or  training.  Telephone 
and  telefax  numbers  must  also  be 
included  in  any  apphcation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Donna  J.  Prokop,  Education 
Programs  Manager,  Office  of  University 
and  Science  Education  Programs.  Office 
of  Energy  Research.  ER-82,  Department 
of  Energy,  Washington,  DC  20585,  (202) 
586-8949. 
SUPPLEMENTARY  INFORMATION: 

Plaiming  Grant 

The  DOE/EPSCoR  planning  awards 
will  be  limited  to  a  maximum  of  $100,000 
for  a  grant  to  prepare  a  compehensive 
five-year  energy  research  and  human 
resources  development  plan. 
Applications  for  planning  grants  shall 
include  a  narrative  description  which 
addresses  the  state's  strategies  for 
activities  which  will  lead  to  a 
comprehensive  five-year  state  plan  for 
strengthening  and  enhancing  energy 
research  science  and  engineering 
programs  and  improving  the  state's 
human  resource  base  for  science, 
mathematics  and  engineering.  An 
application  for  the  planning  grant  should 
include  plans  to; 

1.  Develop  a  comprehensive  inventory 
of  the  existing  research  and  research- 
related  assets  within  a  state  that  could 
be  brought  to  bear  upon  energy  research 
development  (including  human 
resources,  equipment,  facilities,  and 
resources  available  in  industry  and  in 
state  or  federal  facilifies); 

2.  Identify  a  set  of  priority  areas  for 
energy  research  development; 


3.  Develop  strategies  for  linking 
appropriate  communities  and 
institutions  (e.g.,  other  colleges, 
universities,  disciplinary  subfields.  other 
disciplines,  nonprofit  research 
organizations,  federal  laboratories,  or 
industries)  to  enhance  involvement  and 
knowledge  transfer.  Examples  of  such 
linkages  that  are  encouraged,  but  are 
not  be  limited  to,  are:  exploratory 
research  initiatives  in  energy  related 
fields;  young  faculty  awards  in  energy- 
related  research  areas;  summer  faculty 
or  sabbatical  appointments  at  DOE 
multiprogram  or  energy-related 
industrial  laboratories;  energy-related 
conferences,  workshops,  technical 
institutes,  or  meetings  to  develop 
stronger  ties  with  industry;  hands-on 
summer  research  experiences  at  DOE 
multiprogram  or  energy-related 
industrial  laboratories  for  students  (high 
school  through  graduate  level,  including 
opportnities  for  pre-service  science  and 
mathematics  teachers);  expands 
opportunities  for  undergraduate 
students  through  exising  DOE  education 
programs;  summer  research 
opportunities  for  faculty  of  two-year 
colleges;  faculty/teacher  student  teams; 
or  improved  science  teaching  at  the 
precoUege  and  postsecondary  levels, 
including  energy-related  workshops  and 
institutes  hosted  by  colleges/ 
universities  or  energy  industry  or  DOE 
multiprogram  laboratories.  These 
linkages  should  involve  significant 
intellectual  exchange  as  well  as 
resource  commitments,  funds  and 
facilities; 

4.  Formulate  implementation 
strategies  such  as  budgets,  fimelines  and 
specific  activities  for  strengthening  the 
state  energy-related  research  and 
research  infrastructure; 

5.  Identify  the  projected  impact  on  the 
science  and  engineering  pipeline  in 
terms  of  the  number  of  faculty  and 
precollege  teachers,  and  undergraduate/ 
graduate  students  to  be  affected, 
including  underrepresented  minorities, 
women  and  the  disabled; 

6.  Define  strategies  for  attracting  and 
involving  high-quality  students  in  hands- 
on  research  (undergraduate,  graduate, 
postdoctoral),  with  energy  industries  or 
the  DOE  multiprogram  laboratories 
(delineate  mechanisms  to  increase  the 
participation  of  women, 
underrepresented  minorities,  and 
students  with  disabilifies);  and 

7.  Develop  a  detailed  management 
plan  that  will  explain  the  interaction  of 
all  participating  organizations  involved 
in  the  project,  and  the  capability  of  the 
project's  organizations  and  personnel  to 
successfully  carry  out  its  planned 
objectives.  The  management  plan  should 
also  include  a  discussion  of  leadership 


efforts  that  will  improve  the  State's 
human  resources  and  schedules  for 
implementing  the  proposed  plan  and 
achieving  self-sufficiency  over  a  period 
of  five  years. 

Each  application  submitted  for 
planning  grant  support  under  this  notice 
must  include  a  minimum  of  20  percent 
cost  sharing  from  non-Federal  sources. 

Traineeship  Support 

Traineeship  grant  applications  must 
be  limited  to  $250,000  per  year  and  may 
not  exceed  a  period  of  five  years, 
subject  to  the  availability  of 
appropriated  funds  in  subsequent  years. 
The  amount  available  per  year  per 
student  under  this  grant  award  is 
anticipated  to  be  $25,000. 

The  primary  objectives  for  the 
traineeship  appointments  are  to: 

1.  Increase  the  number  and  quality  of 
EPSCoR  state  U.S.  graduates  with 
advanced  training  in  energy-related 
disciplines; 

2.  Provide  doctoral-level  training  and 
research  experience  through  active 
participation  in  estabhshed.  ongoing 
programs  of  energy  research  at  selected 
universities;  and 

3.  Ensure  that  the  trainees  obtain  a 
broader  understanding  of  the 
development  and  apphcation  of  energy- 
related  research  and  technologies 
through  close  involvement  with 
researchers  and  research  programs  in 
energy  industries  and/or  the 
Department's  major  multiprogram 
laboratories. 

The  traineeship  appointments  may  be 
offered  only  to  students  who  are  U.S. 
citizens  or  permanent  resident  ahens 
who  have  been  admitted  to  full  graduate 
standing  in  an  energy-related  field. 
Applicants  are  encouraged  to 
supplement  each  traineeship  in 
conjunction  with  other  energy-related 
research  or  education  activities  which 
will  contribute  to  the  trainee(s) 
academic  progress.  The  application  to 
the  DOE/EPSCoR  program,  shall  include 
a  narrative  description  which  addresses 
the  points  listed  below: 

1.  Identify  academic  institutions, 
departments  and  disciplines  to  be 
included  in  the  traineeship  program. 
Summarize  the  qualifications  of  the 
institution,  including  current  energy 
research  activities  and  available 
facilities.  Discuss  the  potential  of  the 
proposed  traineeship  program  to 
enhance  the  State's  energy-related 
science  and  engineering  manpower 
capabilities  and  to  attract  additional 
high  quality  trainees  to  energy-related 
research; 

2.  Identify  and  describe  the  energy- 
related  research  program(s)  on  which 
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the  trainceship  request  is  based, 
including  the  number  of  degrees 
awarded  tfl  graduate  students 
associated  wUh  the  identified  energy 
research  area(s),  a  summary  of 
accomplishments,  and  the  record  of 
doctoral  degree  productivity  of 
participating  departments  over  the  past 
five  years,  by  yeac 

3.  Describe  plans  for  recruiting  high 
quality  trainee  candidates  (include  the 
selection  criteria  to  be  used)  and 
strategies  for  insuring  meaningful 
trainee  interaction  with  the  ClOE 
multiprogram  or  energy-related 
industrial  laboratories.  Provide 
examples  of  the  proposed  trainee- 
industry /laboratory  interaction 
arrangements,  and  include  names  and 
brief  back^ounds  of  the  groups 
involved  in  developing  the  program: 

4.  List  the  qualifications  of  key  faculty 
committed  to  the  traineeship  program  as 
measured  by  such  elements  as  research 
projects,  publications,  number  of  Ph.D. 
dissertations  supervised  over  the  last 
five  years  and  support  for  energy 
research  projects  ^m  non-campus 
sources;  and 

5.  Provide  a  detailed  budget,  outlining 
the  total  amount  requested,  the  amount 
requested  per  trainee,  i.e.,  stipend, 
tuition  and  fees,  and  plans,  if  any.  for 
augmenting  or  supplementing  trainee 
costs  from  other  non-Federal  sources. 
The  average  cost  of  the  traineeship  is 
anticipated  to  be  ^5,000,  inclusive. 

Indirect  costs  may  not  be  requested 
for  the  DC»/EPSCoR  program 
traineeship  grants.  Although  no  formal 
co«t  sharing  is  requited  for  the  DOE/ 
EPSCbR  trainevship  program, 
information  about  Ainding  sources  other 
than  Federal  funds  should  be  provided 
and  may  b«  considered  in  selecting 
which  of  the  most  meritorious 
applicatiom  should  be  supported. 

DOE  expects  to  make  several  grants 
in  FY  1991  to  meet  the  objectives  of  this 
program.  Howerer,  DOE  reserves  the 
right  to  fund,  in  whole  or  in  part.  any. 
aU.  or  none  of  the  applications 
submitted  Additional  information  may 
be  subsequently  requested  by  DOE 
during  evaluation  of  a  submitted 
application. 

Each  EPSCoR  planning  committee 
may  request  a  list  of  active  DOE  grant/ 
contract  awards  for  its  state  to  assist 
with  the  planning  effort.  Contact  Ms. 
Donna  ].  Prokop  telephone  number  (202) 
566-8910  for  this  listing.  General 
information  about  development  and 
submission  of  applications,  eLgibility, 
hmiiations,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  are  contained  in  the  ER 
Special  Research  Grant  Application  Kit 
and  Guide.  This  notice  requests  further 


that  the  "Detailed  Description  of 
Research  Work  Proposed"  component  of 
a  complete  grant  appUcation  as 
established  by  10  CFR  part  906  should 
not  exceed  30  double-spaced  typed 
pages,  excluding  curriculum  vitae. 
This  apphcatian  kit  and  guide  is 
available  from  the  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Division  of  Acquisition  and  Assistance 
Management,  ER-64.  Washington.  DC 
20565.  Telephone  requests  may  be  made 
by  calling  (202)  566-8949  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  81.049 

Issued  at  Washington.  DC  on  )anuary  16. 
1991 

James  F.  Decker, 

Acting  Director.  Office  of  Energy  Research. 
[FR  Doc.  91-1548  Filed  1-22^91;  8:45  amj 
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Federal  Energy  Regulatory 
Commission 

(Dodwt  Me.  T1I91-S-20-001J 

Algonquin  Gas  Transmiaeion  Co^ 
Proposed  Changes  in  FEflC  Gas  Tariff 

January  15. 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  January  11, 1991,  tendered  for  filing 
proposed  corrections  to  previously  filed 
tariff  sheets  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  as  set 
forth  in  the  tariff  sheets: 

Proposed  To  Be  Effective  February  1. 1991 

Sub  25  Rev  Sheet  No.  214,  Sub  6  Rev  Sheet 
No.  220. 

Algonquin  states  that  it  is  making  the 
instant  filing  to  correct  the  effective  date 
shown  on  Sheet  No.  214  and  Sheet  No. 
220  which  were  filed  on  January  8, 1991 
in  Docket  Nos.  TA91-1-20-000  and 
TM91 -5-20-000.  The  substitute  Sheet 
Nos.  214  and  220  filed  herein  contain  the 
correct  effective  date  of  February  1, 
1991. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desinng  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CIIR  385.214.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  23. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropnate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 


proceeding  need  not  file  a  motion  to 

intervene  in  this  matter.  Copies  of  this 

filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lots  D.  Cashell. 

Secretory. 

(FR  Doc.  91-1477  FilecM-22-91;  8:45  am] 
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(Docket  No&  TA9 1-1-20-000  an*  TiWI-S- 
20-000) 

Algonquin  Gaa  Transmission  Co,, 
Proposed  Changes  in  FERC  Gas  Tariff 

January  15, 1991. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  January  11, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  To  B«  Effective  Mandi  1, 1991 

50  Rev  Sheet  No.  201 
12  Rev  Sheet  No.  201A 

51  Rev  Sheet  No.  203 
47  Rev  Sheet  No.  204 
44  Rev  Sheet  No.  205 
2  Rev  Sheet  No.  216 

Proposed  To  Be  Effective  Feburary  1, 1901 

25  Rev  Sheet  No.  214 
6  Rev  Sheet  No.  220 

Algonquin  states  that  the  revised 
tariff  Sheet  Nos.  201  through  205  and 
216.  Hsted  above,  are  being  filed  as  part 
of  Algonquin's  regularly  schedule 
annual  Purchased  Gas  Adjustment 
("PGA")  and  is  made  pursuant  to 
Algonquin's  PGA  section  17  of  the 
General  Terms  and  Conditions  of 
Algonquin's  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  to  reflect  the 
standby  service  costs  to  be  charged  by 
Texas  Eastern  Transmission 
Corporation  ("Texas  Eastern ')  and 
purchased  gas  costs  to  be  charged  by  its 
suppliers.  Texas  Eastern,  National  Fuel 
Gas  Supply  Corporation  ("National") 
and  CNG  Transmission  Corporation 
('•CNGT").  The  proposed  effective  date 
for  the  listed  revised  tariff  Sheet  Nos. 
201  through  205  and  216,  above,  is  March 
1. 1991. 

Algonquin  states  that  the  effect  of  the 
change  in  rates  is  to  increase  the 
demand  charges  by  $0.0730  per  MMBtu 
and  to  decrease  the  commodity  charges 
by  4.45<  per  M\fBtu  under  all  of 
Algonquin's  firm  sales  rate  schedules 
from  those  rates  contained  in 
Algonquin's  Gas  Research  Institute 
tracker  filing  of  November  30, 1990  in 
Docket  No.  TM91-4-20-000.  In  addition, 
the  rate  under  (i)  Rate  Schedule  I-l  has 
decreased  by  4.45*  per  MMBtu,  (ii)  Rate 
Schedule  WS-1  excess  commodity  has 
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decreased  by  ZJm  per  MMBtu  and  Rate 
Schedule  E-1  has  decreased  by  4,21<  per 
MMBtu. 

Algonquin  further  states  that  it  is  also 
filing  Sheet  No.  214  and  220.  above, 
pursuant  to  section  9  of  Rate  Schedule 
SS-in  and  section  4  of  Rate  Schedule 
ATAP,  Algonquin  is  filing  Sheet  Nos. 
214  and  220,  respectively,  to 
concurrently  track  and  change  made  by 
Texas  Eastern  in  the  rates  underlying 
Algonquin's  subject  Rate  Schedules.  The 
proposed  effective  date  Sheet  Nos.  214 
and  220  is  February  1, 1991  to  coincide 
with  the  effective  date  of  Texas 
Eastern's  filing. 

Algonquin  states  that  the  effect  of  the 
revision  in  rates  under:  (i)  Rate  Schedule 
SS-III  is  to  increase  the  Non-FDDQ 
Withdrawal  rate  by  $0.0027  per  MMBtu 
and  (ii)  Rate  Schedule  ATAP  is  to 
decrease  the  Commodity  (Maximum, 
Mimimum  and  Interruptible)  rates  by 
1.97«  per  MMBtu. 

Algonquin  states  that  it  is  also  filing 
to  revise  its  Surcharge  Adjustment  for 
the  12  month  period  beginning  March  1, 
1991  and  continuing  through  February 
29, 1992.  Algonquin  is  proposing  a 
Commodity  Surcharge  Adjustment  of 
30.0022  per  MMBtu  and  a  Demand 
Surcharge  Adjustment  of  $0.0370  per 
MMBtu. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
itervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  365.214 
and  385.211  of  the  Commission's  Rules 
end  Regulations.  All  such  motions  or 
protests  in  Docket  No.  TM91^5-2O-000 
s'nould  be  filed  on  or  before  January  23. 
1991.  All  such  motions  or  protests  in 
Docket  No.  TA91-1-20-000  should  be 
filed  on  or  before  February  5, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  public 
reference  room. 

Lois  D.  CasiieU, 
Secretary. 

|FR  Doc.  91-1463  Filed  1-22-91:  8:45  am] 

WLLINQ  CODE  ITIT-Ot-M 


[RP90-143-002  TQ01-»-22-00a  TI»1-4-22- 
0031 

CNG  Transmission  Corp,;  Compliance 
Filing  and  Motion 

January  15, 1991 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG")  on  January  9. 1991. 
tendered  for  filing  Second  Substitute 
Fifth  Revised  First  Revised  Sheet  No.  31, 
to  be  effective  January  1, 1991.  CNG  also 
tendered  for  filing  Substitute  Second 
Revised  Sheet  No.  31,  Substitute  First 
Revised  Sheet  No.  32  and  Substitute 
First  Revised  Sheet  No.  33,  Alternate 
Substitute  Second  Revised  Sheet  No.  31, 
Alternate  Substitute  First  Revised  Sheet 
No.  32  and  Alternate  Substitute  First 
Revised  Sheet  No.  33,  all  to  First 
Revised  Volume  No.  1  of  CNG's  FERC 
Gas  Tariff,  to  become  effective  January 
10, 1991.  subject  to  refund.  Also  take 
notice  that  CNG  moved  to  make  the 
revised  tariff  sheets  effective  on  January 
10, 1991,  at  the  close  of  the  suspension 
period  in  this  case. 

CNG  states  that  the  proposed 
alternate  tariff  sheets  comply  with  the 
Commission's  suspension  order  issued 
August  10, 1990  and  the  rate  design 
principles  specified  in  Appendix  F  of 
CNG's  October  9, 1990.  Stipulation  and 
Agreement  in  Docket  No.  RP86-211. 
CNG  further  states  that  the  primary 
tariff  sheets  reflect  a  voluntary 
reduction  in  rates  from  the  compliance 
filing  level. 

Second  Substitute  Fifth  Revised  First 
Revised  Sheet  No.  31  is  filed  in 
compliance  with  a  Commission  order 
dated  November  30, 1990.  in  Docket  Nos. 
TQ91-1-22-000  and  TM91-4-22-O00. 

CNG  states  that  a  copies  of  this  filing 
were  served  upon  CNG's  jurisdicdonal 
customers,  parties  to  Docket  No.  RP90- 
143-000  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
inter\'ene  in  this  matter.  Copies  of  this 


filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-1484  Filed  1-22-91:  8:45  atn) 

BtUJMO  COOC  (717-01-M 

(Docket  No.  TA9fr-1-«3-004) 

Carnegie  Natural  Gas  Co.;  Compiiance 
Filing 

January  15. 1991 

Take  notice  that  on  January  ft,  1991. 
Carnegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tanff,  Second  Revised 
Volume  No.  1; 

Fourth  Substitute  Ninth  Revised  Sheet  No.  8 
Fourth  Substitute  Ninth  Revised  Sheet  No  9 

Carnegie  states  that  these  revised 
tariff  sheets  are  being  Tiled  to  revise  the 
Surcharge  Adjustments  applicable  to  the 
Commodity  and  DCA  components  of  its 
sales  rates  in  compliance  with  a 
Commission  order  issued  on  September 
13. 1990.  in  Docket  Nos.  TA90-l-€W»a 
-001.  and  -002.  Although  the  revised 
tariff  sheets  reflect  an  effective  date  of 
September  1, 1990.  Carnegie  slates  that 
the  adjusted  rates  shown  in  these  tariff 
sheets  will  not  be  collected  by  Carnegie 
as  a  result  of  superseding  rates  filed  in 
Carnegie's  Out-of-Cycle  PGA  filing  m 
Docket  No.  TQ90-6-^83-000.  in  support  of 
its  fihng,  Carnegie  has  included  certain 
schedules  and  working  papers  which 
Carnegie  states  conform  to  the  refiling 
requirements  set  forth  in  the 
Commission's  September  13. 1990.  order 
issued  in  Docket  Nos.  TA90-1-63-000.  et 
ol 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  m  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
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filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lou  D.  Cathall. 

Secretary 

|FR  Doc.  91-1473  Filed  1-22-91;  8:45  am| 

MLUMQ  COOC  (Tir-OI-M 


(Docket  No.  TQ90-«-«3-001] 

Carnegie  Natural  Gae  Co.;  Comp4Uince 
FINng 

|anuar>'  15, 1991. 

Take  notice  that  on  [anuary  8, 1991. 
Camegie  Natural  Gas  Company 
("Carnegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

First  Revised  Second  Substitute  Ninth 

Revised  Sheet  No.  8 
First  Revised  Second  Substitute  Ninth 

Revised  Sheet  No.  9 

Camegie  states  that  these  revised 
tariff  sheets  are  being  filed  to  revise  the 
Surcharge  Adjustments  applicable  to  the 
Commodity  and  DCA  components  of  its 
sales  rates  in  compliance  with  the 
Commission's  order  issued  in  Docket 
No.  TQ90-ft-63-000  on  September  28, 
1990.  and  in  conformance  to  the  refiling 
requirements  set  forth  in  the 
Commission's  September  13, 1990.  order 
issued  in  Carnegie's  underlying  Annual 
PGA  proceeding  in  Docket  Nos.  TA90-1- 
63-000.  -001.  and  -002.  Camegie  further 
states  that  schedules  and  workpapers 
supporting  the  revised  Surcharge 
Adjustments  have  been  included  in  a 
separate  compliance  filing  submitted 
this  same  date  in  Camegie's  Annual 
PGA  dockets.  Docket  Nos.  TA90-1-63- 
000.  et  al.  In  addition.  Camegie  states 
that  the  revised  tariff  sheets  reflect 
corrected  Current  Adjustments  based  on 
revisions  from  its  Annual  PGA  filing, 
also  in  compliance  with  the 
Commission's  September  28. 1990  order 
in  Docket  No.  TQ90-&-63-000.  The 
proposed  effective  date  of  the  revised 
tariff  sheets  is  September  1. 1990. 

Camegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-1478  Filed  1-22-91;  8:45  am] 

•ILUMG  COOC  STIT-OI-M 


[Docket  No.  TO91-4-24-000) 

Equitrans,  Inc.;  Proposed  Changes  In 
FERC  Gas  TariH 

January  15. 1991. 

Take  notice  that  Equitrans.  Inc. 
(Equitrans)  on  January  19. 1991. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  to  become  effective  February  1. 
1991; 

Twenty-Third  Revised  Sheet  No.  10 
Thirteenth  Revised  Sheet  No.  34 

This  filing  implements  an  Out-of- 
Cycle  Purchased  Gas  Cost  Adjustment 
(PGA)  to  reflect  an  increase  in 
Equitrans'  pipeline  suppliers  rates  under 
Texas  Eastern  Transmission 
Corporations  (TETCO)  Rate  Schedule 
CD-I  filed  in  Docket  No.  TA91-1-17-000 
on  November  30, 1990.  Tennessee  Gas 
Pipeline's  Rate  Schedule  CD^  filed  in 
Docket  No.  TA91-1-9-O00  on  November 
1, 1990,  and  Kentucky  West  Virginia  Gas 
Company's  Rate  Schedule  PLS-1  filed  in 
Docket  No.  TQ91-2-46-000  on  December 
31. 1990.  The  filing  is  necessary  in  order 
to  have  the  rates  charges  to  Equitrans" 
jurisdictional  customers  more  closely 
reflect  the  experienced  cost  of  gas  being 
incurred  by  the  Applicant. 

The  changes  proposed  in  this  filing  to 
the  purchased  gas  cost  adjustment  under 
Rate  Schedule  PLS  is  an  increase  in  the 
demand  cost  of  S0.0776  per  dekatherm 
(Dth)  and  an  increase  in  the  commodity 
cost  of  $0.0621  per  Dth.  The  purchased 
gas  cost  adjustment  to  Rate  Schedule 
ISS  is  an  increase  S0.0646  per  Dth. 

Pursuant  to  §  154.51  of  the 
Commission's  regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  on  February  1, 1991. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 


DC  20426,  in  accordance  with  §  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  23, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lots  D.  Cashell, 
Secretory. 
[FR  Doc.  91-1479  Filed  1-22-91;  8:45  am) 

BILUNG  COOC  6T17-01-II 


1  Docket  No.  TQ91-3-63-001 1 

Carnegie  Natural  Gas  Co.;  Compliance 

Filing 

January  15, 1991. 

Take  notice  that  on  January  8. 1991. 
Camegie  Natural  Gas  Company 
("Camegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

First  Substitute  Twelfth  Revised  Sheet  No.  8 
First  Substitute  Twelfth  Revised  Sheet  No.  9 

Camegie  stales  that  these  revised 
tariff  sheets  are  being  filed  to  revise  the 
Surcharge  Adjustments  applicable  to  the 
Commodity  and  DCA  components  of  its 
sales  rates  in  compliance  with  the 
Commission's  order  issued  in  Docket 
No.  TQ91-3-63-000  on  November  28. 
1990.  and  in  conformance  to  the  refiling 
requirements  set  forth  in  the 
Commission's  September  13, 1990.  order 
issued  in  Carnegie's  underlying  Annual 
PGA  proceeding  in  Docket  Nos.  TA90-1- 
63-000.  -001.  and  -002.  Camegie  further 
states  that  schedules  and  workpapers 
supporting  the  revised  Surcharge 
Adjustments  have  been  included  in  a 
separate  compliance  filing  submitted 
this  same  date  in  Carnegie's  Annual 
PGA  dockets,  Docket  Nos.  TA90-1-63- 
000.  et  al.  In  addition.  Camegie  states 
that  the  revised  tariff  sheets  reflect 
Camegie's  ACA  rate  on  a  dekatherm 
(Dth)  basis  as  required  by  the 
Commission's  October  26, 1990  order  in 
Docket  No.  TM91-1-63-001.  The  Tariff 
sheets  indicate  an  ACA  rate  of  $0.0021 
per  Dth,  as  compared  to  the  $0.0022  per 
Mcf  previously  stated.  The  proposed 
effective  date  of  the  revised  tariff  sheets 
is  December  1. 1990. 

Camegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casbell, 
Secretary. 
[FR  Doc.  91-1480  Filed  1-22-91;  6:45  am] 

BILUNO  CODE  C717-01-II 


IDocket  No.  TQ9 1-1-63-0021 

Carnegie  Natural  Gat  Co.;  CompHance 
Filing 

January  IS,  1991. 

Take  notice  that  on  January  8. 1991, 
Camegie  Natural  Gas  Company 
( "Camegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

Thiiti  Substitute  Tenth  Revised  Sheet  No.  8] 
Third  Substitute  Tenth  Revised  Sheet  No.  9) 

Carnegie  states  that  these  revised 
tariff  sheets  are  being  filed  to  revise  the 
Surcharge  Adjustments  applicable  to  the 
Commodity  and  DCA  components  of  its 
sales  rates  in  compliance  with  the 
Commission's  order  issued  in  Docket 
No.  TQ91-1-63-000  on  October  26. 1990. 
and  in  conformance  to  the  refiling 
requirements  set  forth  in  the 
Commission's  September  13, 1990.  order 
issued  in  Camegie's  underlying  Axuiual 
PGA  proceeding  in  Docket  Nos.  TA90-1- 
63-OOa  -001,  and  -002.  Camegie  fiirther 
states  that  schedules  and  workpapers 
supporting  the  revised  Surcharge 
Adjustments  have  been  included  in  a 
separate  compliance  fihng  submitted 
this  same  date  in  Carnegie's  Annual 
PGA  dockets.  Docket  Nos.  TA90-1-63- 
000,  et  al  In  addition,  Camegie  states 
that  the  revised  tariff  sheets  reflect 
Camegie's  ACA  rate  on  a  dekatherm 
(Dth)  basis  as  required  by  the 
Commission's  October  26. 1990  order  in 
Docket  No.  TM91-1-63-001.  The  tariff 
sheets  indicate  an  ACA  rate  of  $a0021 
per  Dth,  as  compared  to  the  $00022  per 
Mcf  previously  stated.  The  proposed 


effective  date  of  the  revised  tariff  sheets 
is  October  1. 199a 

Camegie  stales  that  copies  of  iU  filing 
were  served  on  all  iorisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  2042a  in  accordance 
with  mles  214  and  211  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  365.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casbell. 
Secretary. 
[FR  Doc.  91-1481  Filed  1-22-91;  8:45  am) 

BILUMO  COOC  «71?-01-*l 


IDocket  No.  TQ9 1-2-63-001] 

Camegie  Natural  Gas  Co.;  Compliance 
Filing 

January  15, 1991. 

Take  notice  that  on  January  8, 1991. 
Camegie  Natural  Gas  Company 
("Camegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1: 

Firsl  Substitute  Eleventh  Revised  Sheet  .No.  8) 
First  Substitute  Eleventh  Revised  Sheet  .No.  9] 

Camegie  slates  that  these  revised 
tariff  sheets  are  being  filed  to  revise  the 
Surcharge  Adjustments  applicable  to  the 
Commodity  and  DCA  components  of  its 
sales  rates  in  compliance  with  the 
Commissions  order  issued  in  Docket 
No.  TQ91-2-63-000  on  November  23. 
1990.  and  in  conformance  to  the  refiling 
requirements  set  forth  in  the 
Commi8sion"s  September  13. 1990.  order 
issued  in  Camegie's  underlying  Annual 
PGA  proceeding  in  Docket  Nos.  TA90-1- 
63-000.  -001.  and  -002.  Camegie  further 
states  that  schedules  and  workpapers 
supporting  the  revised  Surcharge 
Adjustments  have  been  included  in  a 
separate  compliance  filing  submitted 
this  same  date  in  Camegie's  Annual 
PGA  dockets.  Docket  Nos.  TA90-1-63- 
000,  et  ai.  In  additioa  Camegie  states 
that  the  revised  tariff  sheets  reflect 
Camegie's  ACA  rate  on  a  dekatherm 
(Dth)  basis  as  required  by  the 


Commission  s  October  26. 1990  order  in 
Docket  No.  TM91-1-6W)01.  The  tariff 
sheets  indicate  an  ACA  rate  of  $a0021 
per  Dth.  as  compared  to  the  $0JI022  per 
Mcf  previously  stated.  The  proposed 
effective  dale  of  the  revised  tariff  sheets 
is  November  1. 1990. 

Camegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  23, 1991  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspectioii. 
Lois  0.  CMheil 
Secretary. 
[FR  Doc.  91-1482  Filed  1-22-91;  »:45  an) 

BILLIWQ  COOC  $717-01-11 


IDocket  No.  GPS  1-5-000] 

DeNovo  Oil  4  Gae,  Inc.;  ProHeat  and 

Complaint 

lanuary  15  1991. 

Take  notice  that  on  December  21. 
1990,  DeNovo  Oil  and  Gas,  Inc. 
(DeNovo)  filed  a  protest  pursuant  to  18 
CFR  271.1104(h)  and  a  complaint 
pursuant  to  18  CFR  271 .1105(d)(3)  and 
271.1105(d)(4).  and  Rules  20a  211  and 
217  of  the  Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  of 
Practice  and  Procedure.  18  CFR  385.206. 
385.211  and  385.217.  DeNovo  requests 
the  Commission  to  interpret  its 
regulations  at  18  CFR  271.1104(h)(4)(ii) 
so  as  not  to  bar  the  protest,  or  in  the 
alternative  to  waive  the  regulations,  and 
requests  the  Production  Related  Costs 
Board  (Board),  upon  referral,  to  find  that 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  is  in  violation  of  the 
Commissions  regulations  by  refusing  to 
reimburse  DeNovo  $209,179.55  in 
National  Gas  Policy  Act  (NGPA)  section 
110  costs  for  compression  and 
dehydration  services  performed 
between  July  1980  through  December 
1984. 
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DeNovo  states  that  Mid  Louisiana  has 
rejected  its  invoices  on  the  ground  that 
the  area  rate  clause  in  the  governing 
contract  does  not  provide  for  the 
recovery  of  NGPA  section  110 
allowances  for  compression  and 
dehydration,  and  submits  extrinsic 
evidence  on  the  point  as  called  for  in  the 
Production-Related  Cost  Board's  order 
of  November  21, 1988,  at  45  FERC 
162,150(1988). 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  or  with  the 
Federal  Energy  Regulation  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  or  motions 
should  be  filed  on  or  before  February  14, 
1991.  All  protests  filed  will  be 
considered,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this 
protest  and  complaint  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection.  Answers  to  the 
complaint  shall  be  due  on  or  before 
February  14, 1991. 
Loit  D.  Caihell, 
Secretary. 
(FR  Doc.  91-1485  Filed  1-22-91;  8:45  am) 

MUJM  COM  (717-01-11 


(Oockat  No.  TQ«1-1-«2-000] 

Viking  Qa«  Transmission  Co.;  Rate 
Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

lanuary  15,  1991. 

Take  notice  that  on  December  31, 
1990,  Viking  Gas  Transmission 
Company  (Viking)  Filed  its  Twelfth  and 
Thirteenth  Revised  Sheets  No.  6  to 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff,  to  be  effective  January  1  and 
February  1, 1991,  respectively. 

Viking  states  that  the  current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Thirteenth  Revised  Sheet 
No.  6  consist  of  a  (3.5)  cents  per 
dekathenm  adjustment  applicable  to  the 
gas  component  of  Viking's  sales  rates, 
and  a  72  cents  per  dekatherm 
adjustment  applicable  to  the  Demand 
D-1  component. 

Twelfth  Revised  Sheet  No.  6  is  being 
filed  to  reflect  the  new  GRI  Rate 
Adjustment  effective  January  1, 1991. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  or  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  23, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  to  make  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  petition  to 
intervene;  provided,  however,  that  any 
person  who  had  previously  filed  a 
petition  to  intervene  in  this  proceeding 
is  not  required  to  file  a  further  petition. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.Casbell. 
Secretary. 
[FR  Doc  91-1486  Filed  1-22-91:  8:45  am] 

BILUNQ  COOe  (717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-3899-5) 

Science  Advisory  Board  Radiation 
Advisory  Committee  Open  Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Radiation  Advisory  Committee  of  the 
Science  Advisory  Board  will  meet 
February  4-6, 1991  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC.  On  the  4th 
and  5th  the  meeting  will  be  held  in  room 
2.  South  Conference  Area  and  on  the 
6th,  in  North  Conference  room  13,  North 
Conference  Area,  Waterside  Mall,  401  M 
Street,  SW.,  Washington,  DC.  The 
meeting  will  begin  at  9  a.m.  Monday  and 
adjourn  no  later  than  5  p.m.  Wednesday. 
PURPOSE:  The  Committee  will  (1)  review 
the  Idaho  Radionuclide  Exposure  Study. 
Copies  of  this  document  may  be 
obtained  by  calling  or  writing  Wayne 
Bliss  (702)  798-2476  at  the  Office  of 
Radiation  Programs,  Post  Office  Box 
98517,  Las  Vegas.  NV  89193-8517,  (2)  be 
briefed  on  issues  relating  to  how  the 
RCRA,  Superfund,  and  TSCA  materials 
treat  radioactive  materials,  (3)  discuss 
issues  relating  to  the  Citizen's  Guide  to 
Radon,  (4)  consider  draft  commentaries 
on  residual  radioactivity  and 
environmental  transport  models  for 
radionuclides  and  (5)  be  briefed  on  the 
first  meeting  of  the  Nonionizing  Electric 
and  Magnetic  Fields  Subcommittee. 


FOR  FURTHER  INFORMATION:  The  meeting 
is  open  to  the  public;  however  seating  is 
limited  and  is  on  a  first  come  basis. 
Members  of  the  public  wishing  to 
provide  oral  public  comment  or  have 
written  comment  sent  to  the  Committee 
in  advance  of  the  meeting  should 
contact  Mrs.  Kathleen  Conway, 
Designated  Field  Official,  or  Mrs. 
Dorothy  Clark,  Staff  Secretary  at  (202) 
382-2552  by  3  p.m.  February  1. 

Dated:  January  15, 1991. 
Donald  G.  Barnes. 

Director,  Science  Advisory  Board. 

(FR  Doc.  91-1652  Filed  1-22-91;  845  am] 

BILUNQ  COOE  SS«O-<0-« 


(OPP-30302B;  FRL-3846-61 

Eastman  Kodak  Co;  Approval  of 
Pesticide  Product  Registration 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Eastman  Kodak  Co;  to 
register  the  pesticide  products  F-Stop 
Biological  Fungicide  Concentrate  and  F- 
Stop  Biological  Fungicide  Seed 
Protectant  containing  an  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Susan  Lewis,  Product  Manager 
(PM)  21,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs.  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number;  Rm.  229, 
CM  «2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwry, 
Arlington,  VA  22202,  (703-557-1900). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  November  22. 1989  (54  FR 
48313),  which  announced  that  Eastman 
Kodak  Co.,  343  State  St.,  Rochester,  NY 
14650,  had  submitted  applications  to 
register  the  pesticide  products  F-Stop 
Biological  Fungicide  Concentrate  and  F- 
Stop  Biological  Fungicide  Seed 
Protectant,  containing  the  active 
ingredient  Trichoderma  harzianum  Rifai 
strain  KRL-AG2  both  at  98  percent:  an 
active  ingredient  not  included  in  any 
previously  registered  products. 

These  applications  were  approved  on 
November  27, 1990,  for  F-Stop  Biological 
Fungicide  Concentrate  for 
manufacturing  use  only  (EPA  Reg.  No. 
59441-1)  and  F-Stop  Biological  Fungicide 
Seed  Protectant  for  seed  treatment  on 
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beans  (green  and  dry),  cabbage,  corn, 
(field  and  sweet),  cotton,  cucumbers, 
peanuts,  sorghum,  soybeans,  sugarbeets, 
and  tomatoes  (EPA  Reg.  No.  59441-2). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  Trichoderma 
harzianum  Rifai  strain  KRL-AG2.  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use.  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  was  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  Trichoderma 
harzianum  Rifai  strain  KRL-AG2  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 
More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  Trichoderma  harzianum 
Rifai  strain  KRL-AG2. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road.  Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  Ust  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Docket.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  246.  CM  ^2, 
Arlington.  VA  22202  (703-557-4456). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St.. 
SW.,  Washington,  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  138. 
Dated:  January  9, 1991. 

Douglas  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
(FR  Doc.  91-1143  Filed  1-22-91;  8:45  am] 
WLUNOCooc  uao-so-F 


[FRL-3899-3] 

Proposed  Administrative  Settlen>ent 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice;  Request  for  public 

comment. 


summary:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986 
["CERCLA"],  42  U.S.C.  9622(i).  notice  is 
hereby  given  that  a  proposed 
administrative  cost  recover^'  settlement 
concerning  the  Cummings  Salvage  Yard 
Site,  Sedalia.  West  Virginia  was  issued 
by  the  Agency  on  December  21, 1990. 
The  settlement  resolves  an  EPA  claim 
under  Section  107  of  CERCLA.  42  U.S.C, 
9607,  against  Publicker  Industries  Inc. 
The  settlement  requires  the  settling 
party  to  pay  $93,923.22,  of  which 
$1,597.76  is  pre-judgment  interest,  to  the 
Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  recieve  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22. 1991. 
AVAILABILITY:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building. 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
"Cummings  Salvage  Yard  Site"  and 
"EPA  Docket  No.  III-91-19-DC  "  and 
should  be  forwarded  to  Suzanne 
Canning  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  C.  Miller  (3RC22),  Assistant 
Regional  Counsel.  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia.  PA  19107  (215) 
597-340. 


Dated:  January  8  1991. 
Edwin  B.  ErickMO, 

Regional  Administrator.  U.S.  Environmenlal 

Protection  Agency.  Region  III. 

[FR  Doc.  91-1535  Filed  1-22-91:  8:45  am) 

BIUJNOCODE  (SaO-SO-M 


(FRL-389»-4] 

Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 

AQENCY:  U.S.  Environmental  Protection 

Agency, 

ACTION:  Notice  request:  for  pubhc 

comment. 


summary:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  of  1980.  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 
["CERCLA"],  42  U.S.C.  9622(i).  notice  is 
hereby  given  that  a  proposed 
administrative  cost  recovery  settlement 
concerning  the  Oakland  Drum  Site  in 
Oakland,  Maryland,  was  issued  by  the 
Agency  on  December  21, 1990.  The 
settlement  resolves  an  EPA  claim  under 
Section  107  of  CERCLA,  42  U.S.C.  9607. 
against  Publicker  Industries  Inc.  The 
settlement  requires  the  settling  party  to 
pay  $311,886.69,  of  which  $8,079.87  is 
pre-judgment  interest,  to  the  Hazardous 
Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  pubhcation  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building. 
Philadelphia,  PA  19107. 
DATES:  Comments  must  be  submitted  on 
or  before  February  22, 1991. 
AVAILABIUTY:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building, 
Philadelphia,  PA  19107.  A  copy  of  the 
proposed  settlement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Environmental  Protection  Agency, 
Regional  Docket  Clerk  (3RCO0),  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
"Oakland  Drum  Site'  and  "EPA Docket 
No.  III-91-20-DC  "  and  should  be 
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forwarded  to  Suzanne  Canning  at  the 
above  address. 

FOR  PMrrMm  mrmmatkm  contact 
Patricia  C.  Milter  (3RC22),  Asiistant 
Regional  Connsel,  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  PA  19107  (215) 
597-3440. 

Dated:  January  8. 1991 
Edwte  B.  Eikkaoa. 

Regional AdminMroloT.  US.  Environmental 
Protection  Agency,  HagioB  fU. 
[FR  Doc.  91-1536  nWl-22-91;  »:45  »m] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

1.  The  Commission  has  before  it  the 
following  mulully  exclusive  applications 
for  5  new  FM  stations: 


Appicsnt,  cK)r  vid 


FilaNo. 


MU 

docwt 
^to 


I 


A.  Mounliin.HiBh; 

B.  Oantma  Radio 
Cofp .  HIgNands. 

NC. 
C 


BPH-«90428UH         90-540 
BPH-690504MA 

Bf1^-B«0S04ME 


CorpofMon; 
Higriiands.  NC. 

Issue  tmading  and  appHcanta 

1  Mlvepraaantation.  C 

2  ConpBrafr^.  A  tNoug^  C 

3  Ultimale.  A  ttvough  C 


II 


A.  E<^vwwof>/ Etitank 
Commurucaboi*. 
Inc..  Oickaon, 


B  TSM  Broadcasting, 

Inc.,  Ockaoo. 

Tennessa*. 
C  Bayard  H  Watters: 

l>ckson, 


BPH-«Ol17MM        90-559 


BPH-890119MF 


BPH-e90119MQ 


Issue  h«ading  and  ae|Bilut"<S 

1  Ajt  Hazard.  3 

2  Financial.  B 

3  Comparative.  A-C 

4  UHinafa,  A-C 


m 


A  Whits  Construction 

Co.  irx: .  Cfnefland, 

FL 
B  John  K 

McCamaaa 

Chiefland,  FL 
C  Jonn  Norman  S 

OsnaW  Lsaao: 

ChMltand.  Fi_ 

issim  hmttng  antf  afiptcinm 
^   CoiTHMraawa,  A,  B,  C 


BPH-  ' 

8808T6NYT 


BPH-a80316OG 


!  BPH-«80816OU 


90-560 


Applicant,  city  and 
suta 


FUa  No. 


MM 

docket 

No. 


2.  Ultimata.  A.  B,  C 


fV 


A  Suaan  H  Bay. 

Letjanon, 


B  Louis  M  Anzek 

and  Lstsa  M 

AnzeK.  Labarwn, 

Tenn«s»«e 
C  Pointe 

Broadcasting.  Inc.; 

LatMnon. 

Tennessee 
D  ^4attve  American 

Broadcasters.  Ire  ; 

Lebanon. 

Tennessao 
E  High  Lev* 

Venturas.  Labarxx^.   ; 

Issue  heading  and  appHcants 
1   Sae  App«rx)n;  0 
1   Air  Haiirxi.  E 

2.  Comparauve  A-E 

3.  Ultimate,  A-E 


BPH-6«>1ttMA    I     90-572 


BPH-a90112MJ 


BPH-e90112ML 


BPH-8901t2MM 


BPH-e90112MN 


A.  Clover 
Communications, 
Inc  .  FtrmmgWn, 
NH 

B.  Staptwn  E  Powell. 
Farming(on.  NH. 

C.  Snapp 
Broadcasting.  Ick.; 
Faimmglon.  NH. 

D  TBM  Limited 

PartnerstTip 

Farmington.  NH 
E.  Saj  AaaoctaMs, 

Inc.,  Farmmgton. 

NH 

Issue  heading  and  applicants 

1  See  Appendix   B 

2  Financial  QualiticatJOfis;  C 
3.  Air  Hazard;  C 

4  Cimparative;  A-D 

5  Ultimate.  A-D 


BPH-8a0713MH 

BPH-aa0714MJ 
BPH-880714MX 

BPH-Sa0714NC 


BPH-9e0713MM 
(Prevtoosty 

Returned) 


90-573 


Branch  (room  230),  1919  M  Street,  NW.. 
Washington.  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Tranacription  Services, 
Inc.,  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W,  Ian  Gay. 

Assistant  Chief.  Audio  Senices  Division. 
Mass  Media  Bureau. 

Appendix  (Lebanon.  Tennessee) 

Additional  Issue  Paragraphs 

1,  (a)  To  determine  whether  D's 
(Native)  filing  of  the  instant  application 
constituted  a  violation  of  the 
Commission's  multiple  ownership  rules, 
47  CFR  73.3555:  aiKl 

(b)  If  so,  whether  the  filing  of  D's 
(Native)  application  constituted  a 
violation  of  the  Commission's 
inconsistent  application  rule,  47  CFR 
73.3518  which,  if  so,  would  warrant 
dismissal  of  the  application. 

Appendix  (Farmmgton,  New  Hampshire) 

1.  To  determine  whether  Stephen  E. 
Powell  made  misrepresentations  to  the 
Commission  or  lacked  candor  when  he 
stated  in  his  testimony  in  the  Berlin 
(New  Hampshire.  WMOU-FM) 
proceeding  that  Robert  R.  Powell,  Sr. 
would  not  be  employed  at  WMOU-FM 
and  that  Stephen  Powell  would  serve  as 
Sales  Manager,  and  to  determine  the 
impact  of  these  misrepresentations  and 
lack  of  candor,  if  any,  on  the  basic  and/ 
or  comparative  qualifications  of  Stephen 
E.  Powell  to  be  a  licensee  in  this 
proceeding. 

[FR  Doc.  91-1554  Filed  1-22-91:  8:45  amj 
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2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  91-031 

Trans  Senko  Corp.  v.  Diversified 
Speciattst,  Inc.;  FWng  of  Complalrrt  and 
AsslgfHnent 

Notice  is  given  that  a  complaint  filed 
by  Trans  Senko  Corporation 
(■■Complainant")  against  Diversified 
Specialist,  Inc.  ( "Respondent")  was 
served  January  16. 1991.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  section  10(a)(1)  of  the 
Shipping  Act  of  1984,  46  U.S.C. 
1709(a)(1).  by  declining  to  pay  duly 
invoiced  charges  after  demand  for 
payment  had  been  made  on  six 
shipments  of  electronic  equipment  from 
Hong  Kong  to  Houston,  Texas  between 
June  22  and  July  9, 1990. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
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Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
ohall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
ohowing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502,61,  the  intial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  January 
16, 1992,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  May  15, 
1992. 

Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  91-1493  Filed  1-22-91:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Implementation  of  the  FIRMR 
Improvement  Project;  All-Agency 
Briefing 

agency:  Information  Resources 
Management  Service,  GSA. 

action:  All-agency  briefing  regarding 
republication  of  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR),  41  CFR  Chapter  201. 

SUMMARY:  The  General  Services 
Administration  (GSA)  will  be 
conducting  an  all-agency  briefing  on  the 
newly  republished  FIRMR  on 
Wednesday,  February  27, 1991.  from  9:30 
am  until  12  Noon,  in  the  GSA 
Auditorium. 

DATES:  The  GSA  all-agency  briefing  will 
be  held  on  Wednesday,  Februarj'  27, 
1991,  from  9:30  am  until  12  Noon. 

ADDRESSES:  The  briefing  will  be  held  in 
the  GSA  Auditorium  at  18th  and  F 
Streets  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Paul  Whitson,  GSA,  Office  of 
Information  Resources  Management 
Policy,  telephone  (202)  501-3194  or  FTS 
241-3194  (v)  or  (202)  501-0657  or  FTS 
241-0657  (tdd). 

SUPPLEMENTARY  INFORMATION:  Seating 
at  the  all-agency  briefing  will  be  on  a 
first-come  basis.  On  request.  GSA  will 
conduct  briefings  on  the  new  FIRMR  at 
requesting  agency  facilities. 


Dated:  January  11. 1991. 
Fred  L.  Sims, 

Deputy  Assistant  Commissioner  for 
Information  Resources  Management  Policy. 
[FR  Doc.  91-1455  Filed  1-22-91:  8:45  am] 

BILUNO  COOC  M20-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Open  Meeting  on  the  Risks  of 
Transmission  of  BloodtK)me 
Pathogens  to  Patients  During  Invasive 
Procedures 

action:  Notice  of  public  meeting. 


SUMMARY:  The  Centers  for  Disease 
Control  (CDC)  will  convene  a  meeting  to 
review  the  risks  of  HIV  and  hepatitis  B 
virus  (HBV)  transmission  to  patients 
during  certain  invasive  medical  and 
dental  procedures.  This  meeting  will 
allow  representatives  of  various  groups 
and  organizations  and  members  of  the 
public  to  review  and  comment  on 
available  risk  assessment  data  and  the 
implications  of  these  risks.  Background 
data  will  be  provided  upon  request  prior 
to  the  meeting. 

TIME  AND  dates:  The  2-day  meeting  will 
begin  at  8:30  a.m.  on  Thursday.  February 
21, 1991,  and  will  conclude  at  4  p.m.  on 
Friday,  February  22, 1991. 

Persons  interested  in  making  oral 
comments  at  the  meeting  should  provide 
written  notification,  as  specified  below, 
for  receipt  by  the  meeting  organizer, 
PACE  Enterprises,  no  later  than  close  of 
business  on  Wednesday,  February  13, 
1991, 

Persons  wishing  to  provide  written 
comments  for  the  record  may  do  so  at 
any  time,  as  long  as  such  written 
comments  are  received  by  the  meeting 
organizer,  PACE  Entrprise,  by  close  of 
businesss  on  Friday,  March  22, 1991. 
MEETING  location:  Hyatt  Regency 
Hotel,  265  Peachtree  Street,  NE., 
Atlanta,  Georgia  30303,  telephone  404/ 
577-1234, 

STATUS:  Open  to  the  public,  limited  only 
by  the  space  available.  The  meeting 
room  will  accommodate  1,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
PACE  Enterprises.  17  Executive  Park 
Drive,  suite  200.  Atlanta,  Georgia  30329. 
telephone  404/633-8610. 
SUPPLEMENTARY  INFORMATION: 

A.  In  General:  The  purpose  of  this 
meeting  is  (1)  to  review  the  risks  of  HIV 
and  HBV  transmission  to  patients  during 
certain  invasive  medical  and  dental 
procedures,  and  (2)  to  allow 
representatives  of  various  groups  and 
organizations  and  members  of  the  public 


to  review  and  comment  on  available 
risk  assessment  data  and  on  the 
imphcations  of  these  risks. 

The  first  day  of  the  meeting  is 
scheduled  to  consist  of  presentations  of 
risk  assessment  data  by  CDC  and 
presentations  from  invited  speakers  that 
represent  various  viewpoints  concerning 
the  implications  of  the  data  available. 
The  second  day  of  the  meeting  will 
provide  an  opportunity  for 
representatives  of  groups  and 
organizations  and  members  of  the  public 
to  comment  on  the  risk  assessment  data, 
the  implications  of  these  risks,  and  the 
previous  day's  presentations. 

Persons  interested  in  attending  the 
meeting  and/or  obtaining  an  updated 
agenda,  background  data,  and 
additional  information  should  contact 
the  CDC  meeting  organizer.  PACE 
Enterprises.  17  Executive  Park  Drive. 
Suite  200,  Atlanta,  Georgia  30329, 
telephone  404/633-8610. 

B.  Oral  Comments:  Persons  interested 
in  providing  oral  comments  at  the 
meeting  should  notify  the  meeting 
organizer,  PACE  Enterpnses.  at  the 
above  address  in  writing.  Such  written 
request  must  be  received  by  the  meeting 
organizer  no  later  than  close  of  business 
Wednesday,  February  13, 1991. 
All  requests  for  making  oral 
comments  at  the  meeting  should  contain 
the  name,  address,  telephone  number, 
and  any  organizational  affiliation  of  the 
person  desiring  to  give  oral  comments. 

Depending  upon  the  time  available 
and  the  number  of  requests  to  present 
oral  comments,  it  may  be  necessary  to 
restrict  the  length  of  time  for  each 
commenter.  Accordingly,  CDC  may 
request  that  oral  comments  be  limited  to 
five  minutes 

Requesters  will  be  notified  by  mail  or 
telephone  of  the  length  of  time  available 
to  the  person  and  the  approximate  time 
on  the  agenda  when  the  person's 
comments  are  scheduled  to  begin. 

If  a  person  is  not  present  when  his  or 
her  comments  are  scheduled  to  begin, 
the  remaining  commenters  will  be  heard 
in  order.  At  the  conclusion,  an  attempt 
will  be  made  to  hear  any  scheduled 
commenters  who  missed  their  assigned 
time.  Interested  persons  who  did  not 
request  an  opportunity  in  advance  to 
provide  oral  comments  m.ay  be  given  an 
opportunity  to  do  so,  at  the  discretion  of 
the  presiding  officer. 

C.  Written  Comments:  Anyone 
wishing  to  submit  written  comments 
concerning  the  available  risk 
assessment  data,  the  implications  of 
these  risks,  or  the  oral  presentations 
made  at  the  public  meeting  should 
provide  such  written  comments  to  PACE 
Enterprises,  17  Executive  Park  Drive, 
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suite  20a  Atlanta,  Georgia  30329, 
telephone  404/633-8610. 

Such  written  oomiDents  mast  be 
received  by  the  meeting  organiser. 
PACE  Enterphaes.  no  later  than  close  of 
businew  Friday.  March  22, 1991. 

D.  Transcript:  The  proceedings  of  this 
meeting  will  be  trantcribed.  Any 
interested  person  may,  consistent  with 
the  orderly  conduct  of  the  meeting, 
record  or  otherwise  make  a  transcript  of 
the  meeting. 

Dated  ^nuary  17.  ISBl. 

Associate  Dnrctorfor  Policy  Coordination, 
Centers  for  Dmta$e  Control 
|FR  Doc.  in-iera  Filed  1-19-91: 10:59  am] 
MUJNS  COOK  *ym-n-m 


Food  and  Drug  Admintstratton 
(Docket  Na  9irM)019] 

AiTWiican  Therapeutics,  Inc.; 
wflfMrawai  of  Approval  of  Wine 
Abbreviated  New  Drug  AppNcattons 

AOENCV.  Food  and  Drug  Administration, 

HHS. 

ACiiON:  Notice. 

summary:  The  Food  and  Dr.ig 
Administration  (FDA)  is  withdrawing 
approval  of  nine  abbreviated  new  drug 
applications  (ANDA's)  held  by 
American  Therapeutics.  Inc.  (ATT].  75 
Carlough  Rd.,  Bohemia,  I>JY  11716.  These 
consist  of  three  A.\DA's  for  different 
strengths  of  Clonidine  Hydrochloride 
Tablets,  three  ANDA's  for  different 
strengths  of  Lorazepam  Tablets,  and 
three  ANDA's  for  different  strengths  of 
Prednisone  Tablets.  ATI  has  requested 
that  approval  of  these  applications  be 
withdrawn,  thereby  waiving  its 
opportunity  for  a  hearing.  This  action 
stems  from  discoveries  that  the 
applications  contain  untrue  statements 
and  that  there  are  discrepancies  and 
missing  information  at  ATI  related  to 
production  and  testing  of  batches  used 
to  support  approval  of  these  ANDA's. 
EFFECTIVE  DATE:  January  23, 1991. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Walter  A.  Brown,  Center  for  Drug 
Evaluation  and  Research  lHFD-36e). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857.  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
become  aware  of  new  information 
concerning  the  reliability  of  the  nine 
ANDAs  listed  below,  all  held  by  ATI. 
This  new  information  shows  that  the 
applications  contain  untrue  statements 
and  that  there  are  discrepancies  and 
missing  information  related  to  the 
production  and  testing  of  batches  used 


to  support  approval  of  the  ANDA's.  The 

ANDA's  are: 

ANT)A  70-727.  Lorazepam  Tablets,  0.5 

milligram  (mg), 
ANDA  70-728.  Lorazepam  Tablets,  1  mg. 
ANT)A  70-729,  Lorazepam  Tablets,  2  mg, 
ANDA  70-661.  Clonidine  Hydrochloride 

Tablets.  0.1  .mg. 
ANDA  70-862.  Clonidine  Hydrochloride 

Tablets,  0.2  mg. 
ANDA  70-883.  Clonidine  Hydrochloride 

Tablets.  0.3  mg. 
ANDA  89-387.  Prednisone  Tablets.  5  mg. 
ANDA  89-388.  Prednisone  Tablets.  10 

mg. 
ANDA  89-389.  Prednisone  Tablets.  20 
mg 

This  new  information  was  derived  in 
part  from  an  FDA  inspection  of  ATI 
conducted  during  the  period  May  12  to 
September  19, 198a  and  from  letters 
submitted  by  ATI  in  response  to  that 
inspection.  Based  on  that  information. 
FDA  notified  ATI.  by  letter  of  December 
27, 1989.  that  it  intended  to  initiate 
proceedings  to  withdraw  approval  of 
these  nine  ANDA's.  The  agency  also 
notified  ATI  that  it  intended  to  change 
the  therapeutic  equivalence  evaluation 
codes  for  the  products  covered  by  these 
ANDA's  in  FDA's  publication 
'Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations." 
FDA  then  informed  ATI  by  letter  of 
January  19, 1990.  that  the  agency  was 
changing  the  therapeutic  equivalence 
ratings  of  these  products  from  "AB" 
(shown  to  be  therapeutically  equivalent) 
to  "BX"  (not  shown  to  be  therapeutically 
equivalent).  TTie  agency  changed  the 
code  based  on  a  determination  that  the 
data  it  had  reviewed  were  insufficient  to 
determine  therapeutic  equivalence  for 
these  products.  ATI  funiished  additional 
new  information  by  letter  of  October  19. 
1990.  concerning  audits  it  had  performed 
of  certain  data  in  these  ANDA's.  The 
new  information  derived  from  the  FDA 
inspection  and  the  firm's  submissions 
reveals  the  following  examples  of  untrue 
statements,  discrepancies,  and  missing 
information. 

The  three  Clonidine  Hydrochloride 
Tablet  ANDA's  contain  batch  records 
that  do  not  accurately  report  how  the 
batches  used  to  support  approval  were 
actually  made.  Records  found  at  the  firm 
concerning  these  batches  contain 
information  in  conflict  with  the  records 
submitted  to  the  ANT)A's.  There  are 
various  additional  discrepancies  and/or 
missing  inform.ation  regarding  the 
trituratmg  steps,  identification  and 
quantities  of  materials  used,  tablet 
weights,  specifications,  yields,  dates, 
times,  individuals  performing  and 
checking  operations,  and  equipment 
used. 


The  three  Lorazepam  Tablet  ANDA's 
contain  stability  data  for  orve  container 
size  that  do  not  agree  with  the  data 
recorded  in  laboratory  notebooks  at 
ATI.  There  are  various  additional 
discrepancies  and/or  missing 
information  regarding  other  stability 
data,  quality  control  data  on  raw 
materials  and  finished  products,  the  lack 
of  batch  records  to  establish  the 
composition  and  manufacture  of  some 
batches,  tableting  operations,  yields, 
markings  on  tablets,  thickness 
specifications,  the  quantity  of  a  triturate 
used,  the  quantity  of  an  excipient  used, 
the  date  of  weighing  a  raw  matenal.  and 
the  lack  of  raw  material  inventory 
records. 

The  three  Prednisone  Tablet  ANDA's 
contain  false  information  conceining  the 
identification  and/or  quantities  of  the 
active  ingredient  and  certain  excipients 
used  in  the  batches  manufactured  to 
conduct  tests  necessary  for  approval. 
There  are  various  additional 
discrepancies  and/or  missing 
information  regarding  raw  material 
inventory  records,  the  use  of  additional 
batch  numbers  that  were  not  accounted 
for  or  explained,  weighing  records, 
tableting  records,  markings  on  tablets, 
and  yields. 

On  November  13, 1990,  ATI  requested 
that  approval  of  each  of  the  nine 
ANDA's  be  withdrawn,  thereby  waiving 
its  opportunity  for  a  hearing.  ATI 
previously  adivsed  that  it  voluntarily 
discontinued  shipment  of  these  products 
in  esHy  February- 1990. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  ANDA's 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  January  23, 1991. 

Dated:  January  10, 1991. 
Carl  C.  Peck. 

Director.  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  91--I432  Filed  1-22-91:  8:45  air.J 
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[Docket  No.  91 N-001S1 

Drug  Export;  ORTHO  ™  HCV  ELISA 
Test  System  Second  Generation  Assay 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice  

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ortho  Diagnosbc  Systems.  Inc.,  has 


Fadtorat  Reg^r  /  Vol  58,  No.  15  /  Wednesday.  lanuary  23,  TSm.  I  No«fe»» 


filed  an  application  requesting  approval 
for  the  export  of  the  biological  product 
UKTHO  "f*  HCV  ELISA  Test  System 
Second  Generation  Assay  to  Australia, 
Austria,  Belgium,  Canada,  Denmark, 
Federal  Republic  of  Germany,  Finland, 
France,  Ireland,  Italy,  Japan, 
Luxembourg.  The  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain. 
Sweden,  Switzerland,  and  the  United 
Kingdom. 

addresses:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drag  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  J.  Chancey,  Center  for  Biologies 
Evaluation  and  Research  (HFB-124), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8191. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
exjioi't  of  biological  pFodocts  that  are 
not  cnrrBntly  approved  in  the  United 
States.  Sectios  aB2(b)(3)(B)  of  the  act 
sets  forth  the  reqmrEments  that  nmsl  be 
met  in  an  application  for  approval. 
Section  802(b)(8)(C)  of  the  act  requires 
that  the  agency  review  the  application 
within  30  days  of  its  filing  to  determine 
whether  the  requirements  of  section 
802(b)(3)(B)  have  been  satisfied.  Section 
802(b)(3)(A)  of  the  act  requires  that  the 
agency  publish  a  notice  in  the  Federal 
Register  within  10  days  of  the  filing  of 
an  application  for  export  to  facilitate 


public  participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Ortho  Diagnostic  Systems  Inc.,  Route 
202,  Raritan.  NJ  08869,  has  filed  an 
application  requesting  approval  for  the 
approval  of  the  biological  product 
ORTHO  "^  HCV  EUSA  Test  System 
Second  Geireralion  Assay  to  Australia, 
Austria.  Belgium,  Canada.  Denmark. 
Federal  Republic  of  Germany.  Finland. 
France,  Ireland,  Italy,  Japan, 
Luxembom^,  The  Netherlands,  New 
Zealand,  Norway,  Portugal,  Spain. 
Sweden.  Swttzerlafid,  and  the  United 
Kingdom.  The  ORTHO  ■™  HCV  EUSA 
Test  System  Second  Generation  Assay 
is  a  qualitative  enzyme-linked. 
immunosorbent  assay  for  the  detection 
of  antibody  to  hepatitis  C  virus  (anti- 
HCV)  in  human  serum  or  plasma.  TTie 
application  was  received  and  filed  in  the 
Center  for  Biologies  Evaluation  and 
Research  on  January  3, 1991,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  pCTSons  may  submit 
relevant  infonnation  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  he  seen  in  the  Dockets 
Management  Branch  between  9  ajn.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  February  4, 1991 
in  the  Federal  Register),  and  to  prcrvide 
an  additional  copy  of  the  submission 
directly  to  the  contact  person  identified 
above,  to  facilitate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802 


(21  U.S.C.  382))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  S.IO]  and  redelegated 
to  the  Center  for  Biologies  Evaluation 
and  Research  (21  CFR  5.44). 

Daied:  Jamiary  11. 1991. 
Thomas  S.  Bocza. 

Drrector,  Offnx  afCompiiance.  Centvr  for 
BiaJogics  Evaluation  and  Resr^rrh 
[FR  Doc.  91-1431  Filed  l-22r-gi;  8:45  am) 


[Docket  No.  *ai*-«4Sa] 

Towne,  Paulsen  ft  Co.,  Inc..  et  aL; 
Withdrawal  at  Approval  of 
Abbreviated  New  Drufl  Appticaitons 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTioir  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  47  abbreviated  new  drag 
applications  (.ANDA's).  The  holders  of 
the  A.NDA's  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECnvi  DATt:  Fetrruarv  22.  1991 
FOR  FwrmeR  information  con  i  act. 
Lola  E.  Batson,  Center  for  Drag 
Evaluation  and  Research  (HFD-380). 
Food  and  Drug  Admmistration,  5600 
Fishers  Lane,  Rockville,  NfD  20857,  301- 
295-8038. 

SUPPLEMENTARY  IN^OPMATIOW:  The 
holders  of  the  A.N'D.A's  listed  in  the  table 
in  this  document  have  informed  FDA 
that  these  drug  products  are  no  longer 
marketed  and  have  requested  that  FDA 
withdraw  approval  of  the  applications. 
The  applicants  have  also,  by  their 
request,  waived  their  opportunity  for  a 
hearing. 


ANDA 
No. 


Drug 


AppHcanr 


80-120     Isomazid  Tat)Ws.  lOO  rnilligrams  (mg)^ 

80-285     PfopytthroorBOl  Tat)»»ts,  USP,  50  mg- 

80-341  ]  Cortisone  Acetate  TaWets.  25  mg _ 

80-342     Prednisone  Tablets,  5  mg ™ 

80-343  '  Prednisone  Tablets,  5  mg    „™.„....... 

80-344  !  Hydrocortisofw  TatJiets.  1 0  mg  and  20  mg 

80-496     Hydrocortisone  Cream,  1  % 

80-516     Sodium  Succinate  Injection,  USP 

80-691     Folic  Acid  Tablets,  1  mg  and  025  mg 

80-723     Reserpine  Tablets.  O.i  mg,  0.25  mg,  and  1  rT>g 

80-800  '  Diphenhydramine  Hydrochionde  Capsules,  50  mg... 

83-215     Bromopheniramine  Maleata  Tablets,  4nig. 

83-325  :  Bulabartwtal  Sodium  Tablets,  1 5  mg „ 

83-337     Butabarbital  Sodium  Tablets,  30  mg _ 

83-338     Pentobaitntal  Sodium  Capsules.  100  mg 

83-441      Diphenhydramtne  Hydroehtonde  Capsules,  25  mg... 

83-442  '  MeprobamatB  Tablets,  400  mg 

83-809  I  Hydrocfilorothiazide  Tablets.  25  mg  and  SO  mg 

PO-830  '  Meprobamate  Tablets.  200  mg „ 


Towne.  Paulsen  &  Co  .  inc  ,  14527  S  San  Pedro  St    GatJena.  CA  9C248. 
Anabolic,  inc.  17802  Gillette  Ave,.  Iwine,  CA- 98713-9508. 
Towne,  ''aulsen  S  Co.,  inc 

Do. 

□o. 

O) 

Do. 
Elkins-Sinn,  Inc.,  2  Esterbrook  Lane.  Cherry  Hill,  NJ  08003-4094 
Towne,  Paulsen  s  Co  ,  inc 

Do 

Do. 
Cord  Laboratones,  Inc 
Towne,  Paulsen  &  Co., 

Da. 

Do. 

Do. 

Dfc 

Ox 

Do. 


2555  W  Midway  Blvd. 
Inc. 


BroomfieW,  CO  80020^VU8. 


2530 
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ANOA 
No. 


83-097 

84-104 
84-272 
84-292 
84-327 
84-360 
84-868 
84-913 
85-046 
85-338 
85-347 
85-444 
85-607 
85-667 

85-796 
85-809 
86-333 
88-171 
68-172 
86-173 
86-174 
88-196 
88-200 
68-672 
88-673 
88-674 
86-675 
89-028 


Drug 


Zipan  (prometh«in«  hydrochkxxte)  Injection,  25  mg/mL  and  50  mg/mL.. 


Edatata  Diiodiuri  Intectioo,  USP,  150  nng  par  mrtlllrter  (mL) 

Butabaitital  Sodium  TaWeta,  30  mg 

B«jtat>art)ital  Sodium  TaWeta,  15  mg 

Oaxamatttaaona  Tableta.  075  mg 

AcataiTwwphwi  and  Codaina  Phosphate  Tablets,  300  mg/SO  tng., 

Circanol  (argototd  mesylates)  Sublingual  Tablets,  0  5  mg — 

Pradnoone  Tablets,  2.5  mg  and  20  mg — 

Ophenadrine  Citrate  Tablets.  100  mg — 

HydrochtofotfMBde  and  Reserpine  TaWeta,  50  mg/0.125  mg 

HydrocNofOtfuaade  Tablets.  100  mg ..... 

Oanidine  Sultate  Tablets.  200  mg  . 


Acetarmnopheo  and  Codeine  Phosptiate  Tablets,  300  mg/60  mg 

Vtcodio  (Hydrocodooe  Bitartrate  and  Acetaminophen)  Tablets,  5  mg/500  mg 
(wet  granulation) 

Secobartjital  Sodium  Capsules.  100  mg    

Circanol  (ergolotd  mesylates)  Sublingual  Tablets,  1.0  nrtg 

Vicopnn  Tablets 

Fluotrex  (fluocinolone  acetonide  solution  USP).  0  01% 

Ruotrex  (fluoanoione  acetooide  ointment  USP),  0  025% 

Fluotrex  (fluoanoione  acetonide  weam  USP).  0.025% 

Fhxjtrex  (fluoanoione  acetonide  cream  USP).  0  01% . 

Trymex  Cream,  0.5%,  15  gram  tube 

Reserpine,  0.125  mg/HydrochkxottnawJe  50  mg  Tableta 

Amrtriptyllne  Hydrochlonde  Tablets,  25  mg ~-~ 

Amitriptyline  Hydrochlonde  Tablets,  50  mg 

Amrtnptyline  Hydrochlonde  Tablets.  75  mg 

Amrtnptytine  Hydrochlonde  Tableta.  100  mg 

Predniaono  Tablets.  10  mg 


Applicant 


,  Inc. 

,  270-3A-01  3M  Center.  St  Paul,  MN  55144. 
Inc. 


Savage  Laboratories,  Division  o<  Altana,  Inc.,  60  Baylis  Rd.,  Melville.  NY 

11747 
Elkins-Sinn,  inc 
Cord  Laboratories 

Do 
Towne.  Paulsen  &  Co., 

Do 
Riker  Latxxatories.  Inc.. 
Towne,  Paulsen  &  Co.. 
C^d  Latxxatones 
Towne.  Paulsen  &  Co.,  Inc. 

Do. 

Do. 

Do 
Knoll  Pharmaceuticals,  30  North  Jefterson  St..  Whtppany,  NJ  07981. 

Towne.  Paulsen  &  Co..  Ina 
RHser  Laboratones.  inc. 
Knoll  Phannaceuticais 
Savage  Laboratories 

Do 

Do. 

Oo. 

Do 
Cord  Latwratones 
Amencan  Therapeutics,  Inc.,  75  Carlough  Hd.,  Bohemia,  NY  11716. 

Oo. 

Do. 

Do. 
Towne,  Paulsen  &  Co..  Inc. 


Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  abbreviated 
new  drug  applications  hsted  above,  and 
all  supplements  thereto,  is  hereby 
withdrawn,  effective  February  22, 1991. 

Dated:  January  15, 1991. 
CariC.  Peck. 

Director.  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  91-1556  Filed  1-22-91:  8:45  am] 

■liJJNQ  COM  41«0-01-M 


National  Institute*  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting,  National  Kidney  and  Urologic 
Diseases  Advisory  Board's  Health 
Care  Issues  Subcommittee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Health  Care  Issues  Subcommittee  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  February  1. 1991,  at 
the  Dallas/Fort  Worth  Airport  Marriott. 
8440  Freeport  Parkway,  Irving,  Texas 
75063. 

The  meeting  will  begin  at  8  a.m.  and 
adjourn  approximately  1  p.m.  The 
meeting  is  being  held  to  discuss  the  use 
of  medical  criteria  for  organ  distribution 
and  will  be  open  to  the  public. 
Attendance  by  the  public  will  be  limited 


to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

Dr.  Ralph  Bain.  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
suite  500,  Rockville.  Maryland  20852, 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  January  15. 1991. 
Betty ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  91-1489  Filed  l-22r9l,  8:45  am] 

BILUNQ  COOC  4140-01-11 


Meeting;  Medical  Rehabilitation 
Research  Training  Working  Group 

Notice  is  hereby  given  that  the 
Working  Group  on  Medical 
Rehabilitation  Research  Training,  a 
group  of  consultants  convened  to  advise 
the  Advisory  Committee  to  the  Director, 
NIH,  will  meet  in  public  session  on 
February  4  and  5, 1991  on  the  NIH 
campus  in  Bethesda,  Maryland,  in 
Building  31.  Conference  Room  4.  The 
meeting  will  begin  at  9  a.m.  and  end  at  5 
p.m.  on  February  4,  and  begin  at  8:30 
a.m.  and  end  at  12:15  p.m.  on  February  5. 

The  Working  Group  is  being 
established  in  response  to  a 
recommendation  by  the  Task  Force  on 
Medical  Rehabilitation  Research  which 
met  at  Hunt  Valley,  Maryland.  June  28 
and  29, 1990.  The  Task  Force  was 
convened  by  the  NIH  to  develop  a 


comprehensive  research  plan  for 
medical  rehabilitation  research.  One  of 
the  panels  of  that  Task  Force,  the  Panel 
on  Basic  and  Clinical  Research  Training, 
recommended  that  the  NIH  establish  a 
subsequent  working  group  to  address 
how  research  training  mechanisms 
would  increase  the  number  of  active 
researchers  in  medical  rehabilitation. 

As  part  of  its  mandate,  the  Working 
Group  will  review  and  identify  existing 
NIH  training  and  research  award 
mechanisms  that  would  promote 
increasing  opportunities  for  single- 
investigator  and  collaborative 
interdisciplinary  studies  in 
rehabilitation  medicine;  identify  new 
research  training  programs  and  expand 
existing  ones  to  increase  the  number  of 
new  and  established  investigators 
entering  the  field  of  medical 
rehabilitation  and  increase  the  diversity 
of  research  specialties  represented  in 
the  field;  and  develop  incentives  to 
attract  senior  investigators  in 
rehabilitation-related  disciplines  to 
actively  pursue  research  in  medical 
rehabilitation. 

Subsequent  to  its  deliberations,  the 
Working  Group  will  prepare  a  report  of 
its  conclusions  and  recommendations. 

Comments  and  questions  related  to 
the  proposed  meeting  of  the  Working 
Group  should  be  addressed  to  Ms.  Mary 
Demory,  National  Institutes  of  Health, 
Science  Policy  Analysis  and 
Development  Branch,  Shannon  Building, 
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room  2iav  9000  Rockville  Pika^Belhesda, 
Maryland  20892,  (301]  496-1454. 

DMed  lanuary  14. 1991. 
V/maimP.ttaabr 
Acting  DinctoT.  NIH. 
[FR  Doc.  91-14e0  Filed  1-22-91;  B!48  araj 

BUJJNQ  COOC  4140-01-M 


Public  Health  Service 

Agency  for  Health  Care  Policy  and 
Research;  MMtlnga^ 

In  accordance  with  section  lt)(a)(2]  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub,  L.  92-463),  announcemBititmade 
of  the  foiknnn^  advisory  committees 
schedoled  to  meet  during  the  month  of 
February  1991; 

Name:  Health  Care  Techirology  Study 
Section. 

Date  and  Time:  February  11-13, 1991.  8  ajn. 
Place:  Holiday  Inn— Crowne  Plaza,  Paridawn 

Room,  1750  Rockville  Pike.  Rockville. 

Maryland. 
Open  February  11,  8  a.m.  to  9  a.m. 
Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Sectton  is  charged  with 
condncting  the  ini<*«l  review  of  health 
services  research  grant  applicationa 
addressing  the  e&cti  of  heahh  care 
technologies  and  procedurea  as  well  as 
applications  in  the  area  of  information 
sciences  relating  to  health  dBCiaion  sciences 
relating  to  heal^  care  delivery. 

Agenda:  The  open,  session  on  Febrnary  11 
from  8  a.m.  to  9  a.m  will  be  devoted  to  a 
business  rnaeHng  covering  atbninistrative 
matters  and  reportsi  There  wiH  also  be  a 
presentaition  by  the  Acting  Adminiatralot. 
AHCPR.  The  closed  sessions  of  the  meeting 
will  be  devoted  to  a  review  of  health  services 
research  grarrt  applications  emphasizing 
medical  care  tecinologies  and  procedures, 
and  relating  to  the  delivery,  organizatioa  and 
rinaooing  ol  heaitb  services.  In  aecardance 
with  the  Federal  Adviaory  Comniittee  Act, 
title  5.  U.S.  Code,  appendix  2  and  title  5,  U.S. 
Code  552b(c)(6),  the  Acting  Administrator, 
AHCPR,  has  made  a  formal  determination 
that  these  latter  sesaiona  will  be  closed 
because  the  discuasions  are  likely  to  reveal 
personal  information  concerning  individuals 
associated  with  the  applications.  Thia 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishJag  ta  obtain  a  Roster  of 
Members,  Mtnutea  of  Meetings,  or  other 
relevant  information  shonld  contact  Dr.  Alan 
E.  Mayers,  Agency  for  Health  Care  Policy 
and  Research,  Room  18A20.  Parklawn 
Building,  5600  Fishers  Lane.  Rockvilla 
Mar>'land  20857,  Telephone  (301)  443-3091. 
ft         •         *         *         • 

Name:  Health  Ser\-ices  Developmental 
Grants  Review  Subcommittee. 

Date  and  Time:  February  20-22, 1991.  8  a.m. 
Place:  Holiday  Irm — Crowne  Beee, 

Wooamont  Room,  1750  Rockville  Pike, 

Rockviil*,  Maryland. 
Open  February  20,  8  ajn.  to  9  a.m. 
Closed  for  remainder  of  meeting. 


Purpose:  The  Subcommittee  is  chaaged 
with  the  initial  review  of  grant  applications 
proposing' tcr  do  airalysis  of  data  derived  from 
experiments  and  demonstrations  designed  to 
ttst  ths  cMt-effeetiveneaa  or  efficiency  of 
particular  methods  of  heaitb  awvieea;  delivery 
and  financii^  fbr  thereeearch  g^aRts 
progiam  adnniateoed  by  the  Agency  fas 
Health  Care  Policy  and  Research. 

Agenda:  The  open  session  of  the  meeting 
on  February  2e  from  8  a.m- iff  9  a.m.  will  be 
devoted  to  »be«inem  meeting  covering 
a  dnnnifif Bti»e  mmttea  and  repottE,  Tbaee 
will  also  be  »  pceeeBtation  by- the  Actlng^ 
Admoiiatnter,  AHCPR.  DucbDg  the- deaed 
sesaiona.  the  Subcommittee  will  b«  reviewing, 
research  and  demonstration  prant 
applications  relating  ot  the  dbiivery, 
oigHiiitetiun,  and  f&ianiang  of  health 
servieee.  In  agcordanee  with  the  Federal 
Advisery  Coninmee  Act.  title  5^  U.a  Code, 
appendix  taml  tides,  OS.  Code  552b(c)je). 
the  Acfing  Admiiusttator,  AHCPR.  has  made 
a  formal  detennina<ioo  t^bat  tbeee  laMer 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  appht^tions.  This 
informatJon  is  exempt  fironi  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Roster  of 
Members;  Minetee  of  Meetings,  or  other 
relevant  ioioanatian  should  contact  Dr. 
Gerald  B.  Calderone.  Agency  for  Health  Care 
Policy  and  Research,  Room  18A20.  Parklawn 
Builcttng,  5800  Fishers  Lane,  Rockville. 
Maryland  20857;  Telephone  [301)  443-3091. 
*         •         »         •         • 

Name:  Health  Services  Research 
Dissemination  and  User  Liaison  Advisory 
Committee. 

Date  aad  Time:  Febrnary  19, 1991,  8!3«  a,m. 
Placer  Holiday  Inn— Crowne  Plaza.  RockviHe 

Room.  17Sa  Rockviilc  Pike.  RockviUe, 

Maryland. 
Open  Febniary  19,  8;3e  a.m.  to  9t3Q  a.m. 
Closed  for  remainder  of  meeting. 

Purpose:  The  Committee  is  charged  to 
revieswand  make  recomsisndations  on  grant 
app)licationsfor  Federal  support  of 
conferences,  workshops,  meetings,  or  projects 
related  to  dissemination  and  utilization  of 
research  findings,  and  agency  liaison  with 
health  care  policy  makers,  providers,  and 
consumers. 

Agenda:  The  open  session  of  the  meeting 
on  Febniary  19  from  8(38  a.m.  to  9(30  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  During 
the  closed  portion  of  the  meeting,  the 
Committee  will  be  reviewing  grant 
applications  relating  to  the  dissemination  of 
research  on  the  organization,  costs,  and 
efficiency  of  health  care  In  accordance  with 
the  Federal  Advisory  Committee  Act.  title  5, 
U.S.  Code  appendix  2  and  title  5,  U.S.  Code 
552b(c)(B).  the  Acting  Adoiiaistrator.  AHCPR, 
has  made  a  formal  detenmnatioc  that  these 
latter  sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications  This 
informatlor  is  exempt  from  mandatory 
disclosure. 

Anj'sne  wishing  to  obtain  a  Roster  of 
Members,  Minutes  of  Meeting,  or  other 


relevant  informatmR  sbaaU  contact  Mia. 
Linda Btankenbake*.  Agency  for  Health  Care 
Policy  and  Research,  room  18AZD,  Pariclawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryiarrd  20857.  Telephoire  [im]  445-3091. 
•         •-«••■ 

Nome:  Health  Services  Research  Revipw 
Subconnm  ttee . 

Dote  and  Time:  February  »-8, 19W.  8am 
Place:  Holiday  Inn-Crewne  Plaza.  Woodmont 
Room,  1758  Rockville  PUte  Rockvilte, 
Maryland. 
Open  February  ft,  8  a.m.  te  8:30  ajn 
Closed  formoaaaierai  OReting. 

Aj;po««r  ThaSabcomiaHtee  is  charged 
with  the  initiai  review  of  ^ant  appheattons 
proposing  analytical  and  theoretical  resaarch 
on  costs,  quality,  access,  and  efficiency  of  the 
delivery  of  health  services  for  the  research 
grant  piograia  adnimsleietf  by  the  Ageacy 
for  Health  Caie  Policy  an^  Research. 

Agenda:  The  open  session  of  the  meeting, 
on  February  6  from  8  ajn.  to  8;30  am.  will  be 
devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  There 
wiH  else  be  a  presentation  by  the  A'  ring 
Adnuniatrator.  AHCPP.  Darinj?  the  dos«l 
sessions,  tbt  Sntwiaunittea  will  be  reviewing 
analytieai  and  them  etieai  resaatrh  grant 
appllcationa  reiatiag  ta  the  delfvery. 
organizatioa.  aad  fiiuaciiig  of  health 
services.  In  accordance  with,  the  Federal 
Advisory  Committee  Act.  title  5.  U.S.  Coda 
appeudhi  2  and  titles,  U.S.  Code  552b(c)(e), 
the  Acting  Admimstrator.  AHCPR,  has  made 
a  formal  deterrmnation  thet  these  latter 
sessions  will  be  closed  because  the 
discussions  are  Ideely  to  reveal  personal 
information  coBcemmg  iadividaals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  Rostai  of 
Members,  Mmutes  of  Meetmg.  or  other 
relevant  information  should  contact  Dr 
ChrisHne  T.  Parker.  Agency  for  Health  Care 
Policy  and  Research,  room  18A20,  Parklawn 
Building.  5880  Pishers  Lane.  Rockville. 
Maryland  20857.  Telephone  (391)  443-3flM. 

Agenda  itemi  are  subject  to  chaage  as 
pnoritiee  dictate. 

Dated  January  IS.  1991. 
).  Jarrett  Clinton, 

AssistantSuzgeon  General  Actiag 
AdrmmstiatoT.  Agency  for  HeaJti  Care  Policy 
and  Reaearch. 
\m  Doc.  91-1430  Piled  1-22-81;  8:45  aa^ 


I  NTP-ee-152  MTP-ee-isai 

National  Toxlcotogy  Program;  Fiacal 
Year  1990  Annual  Plan 

The  .National  Toxicology  Program 
(NTP)  announces  the  availability  of  the 
NTP  Annual  Plan  for  Fiscal  Year  1990, 
solicits  comments  on  it,  and  uraea  all 
interested  persons  to  propose  chemicals 
for  possible  toxicclogical  evaluation. 

The  twelfth  NTP  Annual  Plan  consists 
of  two  parts.  First  the  NTP  Annual  Plan 
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for  Fiscal  Year  1990  (NTP-90-152) 
describes  current  year  NTP  research, 
applied  studies,  methods  development 
and  validation  efforts,  resources  and 
past  year  program  accomplishments 
(Table  of  Contents  follows  this 
announcement).  Second,  the  Review  of 
Current  DHHS.  DOE  and  EPA  Research 
Related  to  Toxicology  (NTP-90-153)  lists 
chemicals  being  studied  by  the  various 
DHHS  agencies,  the  Department  of 
Energy,  and  the  Environmental 
Protection  Agency,  and  describes 
toxicology  research  and  toxicology 
methods  currently  being  developed  by 
these  agencies. 

Background 

The  National  Toxicology  Program 
(NTP)  was  established  within  the  Public 
Health  Service  of  the  Department  of 
Health  and  Human  Services  (DHHS)  in 
November  1978.  The  continuing  broad 
goals  of  the  NTP  are  to  coordinate  and 
strengthen  DHHS  basic  and  applied 
toxicology  research  and  methods 
development  and  validation,  and  to 
provide  loxicological  information  for  use 
by  health  research  and  regulatory 
agencies  and  others  in  protecting  the 
public  health.  Specific  goals  are  to: 

•  Broaden  the  spectrum  of  toxicologic 
information  obtained  on  selected 
chemicals. 

•  Increase  the  numbers  of  chemicals 
studied  within  funding  limits. 

•  Develop  and  validate  assays  and 
protocols  responsive  to  regulatory 
needs. 

•  Communicate  Program  plans  and 
results  to  governmental  agencies,  the 
medical  and  scientific  communities,  and 
the  public. 

The  NTP  coordinates  selected 
toxicology  activities  of  the  National 
Institute  of  Environmental  Health 
Sciences,  National  Institutes  of  Health; 
the  National  Center  for  Toxicological 
Research,  Food  and  Drug 
Administration;  and  the  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control. 

Primary  Program  oversight  is  provided 
by  the  NTP  Executive  Committee  which 
links  DHHS  health  research  institutes 
and  centers  with  Federal  health 
regulatory  agencies  to  ensure  that  the 
basic  and  applied  toxicology  research 
and  development  activities  are 
responsive  to  regulatory  and  public 
health  needs. 

Agencies  represented  on  the 
Executive  Committee  are: 

•  Agency  for  Toxic  Substances  and 
Disease  Registry. 

•  Consumer  Product  Safety 
Commission. 

•  Environmental  Protection  Agency. 

•  Food  and  Drug  Administration. 


•  National  Cancer  Institute. 

•  National  Institute  for  Occupational 
Safety  and  Health. 

•  National  Institute  of  Environmental 
Health  Sciences. 

•  National  Institute  of  Health. 

•  Occupational  Safety  and  Health 
Administration. 

The  NTP  Board  of  Scientific 
Counselors  provides  scientific  oversight, 
advising  the  NTP  Director  and  the  NTP 
Executive  Committee  on  scientific 
content  and  policy  and  evaluating  the 
scientific  merit  and  overall  quality  of 
NTP  science.  The  members  (listed  in  the 
1990  Annual  Plan)  are  appointed  by  the 
Secretary.  DHHS.  For  the  purposes  of 
the  Program,  the  NTP  Director  reports  to 
the  Assistant  Secretary  for  Health. 

Scientific  activities  are  divided  into 
four  major  program  areas: 
carcinogenesis;  cellular  and  genetic 
toxicology;  reproductive  and 
developmental  toxicology;  and 
toxicological  characterization.  The  latter 
area  covers  activities  in  cardiac, 
cutaneous,  immunologic, 
neurobehavioral.  and  respiratory 
toxicologies,  and  includes  programs  in 
chemical  diposition  and  chemical 
pathology.  Program  and  project  leaders, 
along  with  addresses  and  telephone 
numbers,  are  identified  in  the  1990 
Annual  Plan. 

The  chemical  nomination  and 
selection  process  is  integral  to  the 
effective  longterm  operation  of  the  NTP 
with  respect  to  toxicological  studies  of 
chemicals  using  modem  techniques  and 
to  the  development  and  validation  of 
new  assay  methods.  Thus,  the  NTP 
welcomes  nominations  of  chemicals  for 
study  from  everyone.  At  a  minimum,  the 
nominator  should  give  the  name  of  the 
chemical  or  substance,  the  rationale  for 
the  nomination,  and  recommend  the 
type  study(s)  to  be  considered.  In 
addition,  it  is  desirable,  but  not 
essential,  to  supplement  each 
nomination  with  the  following 
information,  if  known: 

I.  Chemical  and  physical  properties. 

II.  Production,  use,  occurrence,  and  analysis 

data. 

III.  Toxicology  information. 

IV.  Chemical  disposition  and  struclure- 

activity-relations. 

V.  Planned  or  ongoing  or  recently  completed 

toxicological  and  environmental  studies. 

To  receive  the  NTP  Annual  Plan  for 
Fiscal  Year  1990.  and  the  FY  1990 
Review  of  Current  DHHS.  DOE,  and 
EPA  Research  Related  to  Toxicology, 
please  write  or  telephone  the  NTP 
Public  Information  Office,  P.O.  Box 
12233,  Research  Triangle  Park,  N.C. 
27709,  (telephone:  (919)  541-3991  or  FTS 
629-3991). 


Comments  on  the  FY  1990  NTP 
Annual  Plan  are  requested  and 
welcome  These  should  be  addressed  to 
Dr.  Larry  Hart,  National  Toxicology 
Program,  P.O.  Box  12233,  Research 
Triangle  Park,  N.C.  27709  (telephone: 
(919)  541-3971  or  FTS  629-3971). 

Dated;  January  16, 1991. 
David  G.  Hoel 

Acting  Director.  National  Toxicology 

Program. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
IDocket  No.  N-91-31M] 

Submission  of  Proposed  Information 
Collection  of  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 


proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
Scott  Jacobs.  0MB  Desk  Officer,  Office 

of  Management  and  Budget.  New 

Executive  Office  Building. 

Washington,  DC  20503 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPt^MENTARV  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required.  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3S0"  of  the  Paperwork 
Reduction  Act.  44  U.SC  350?:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  January  14,  1991 
]ohii  T.  Muiphy, 

Director.  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Title  I  Lender  Approval  Forms 
and  Associated  Recordkeeping. 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
These  forms  will  be  used  for 
approving  lending  institutions  for 
participation  in  the  Title  I  Property 
Improvement  Home  Loan  Programs. 
The  information  will  also  be  used  for 
supervision  and  evaluation  of  the 
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landers  after  approval,  and 
maintsnanoe  af  HUO's  Institution 
Nflaster  Fik  [JMF]  which  is  a  record  of 
HUD-fipprov«d  mortgafee*  and 
lending  institutions. 


Farm  Number:  }iUI>920(n-L,  LC  LD.  LB, 
LK, and  LV 

Respondents.  State  or  Local 
Governments.  Businesses  or  Other 
FoT-Profit.  Federai  Agencies  or 
Emplayaes.  Nun-Pnifit  inetitulions. 


Number  o< 
feaixxidents 


HUD-9IW1-L    . 

Huc>-92aoi-u;- 

HUO-KOOI-LO. 
HUO-92001-LB. 
HUI3-92001-LK 
HUD-WTO1-LV . 


300 

aoe 

JOO 

aoo 

1.400 

7,eeo 
ijoto 


and  Small  Bu&in«B»efi  or 
Organizations. 

Frequency  of  submission: 

RecorcMceeping,  On  Occasion  and 
Annually. 

Reporting  burden: 


Freouency 
of  raspoiwe 


Hours  per 
rseponse 


1 
4 
4 
t 
1 
4 
^^ 


BufOan 
houfs 


1 

300 

1 

300 

1 

SOO 

1 

300 

16 

700 

1 

7,000 

B 

1750 

Total  estimated  bunion  hours:  10,650. 

Status:  ReimtHtBmEHt. 

Contact- Sandra  Allison.  HUD,  (202) 

70&-1824:  Scott  Jacobs.  OMB,  (202) 

395-6880. 

Date:  January  14. 1001. 

[FR  Doc  Bl-UX  Piled  1-22-91;  8H5  «m| 
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Submf  Ion  af 
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AOINCY-.  OfGce  of  Administration.  HUD. 
action:  Notioefl. 


r.  The  proposed  information 
collection  requiraments  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  u 
soliciting  public  comment  on  the  subject 
proposals. 

ADOnt SMS:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Wendy  Sherwin.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Offu:e  Building. 
Washington.  DC  20603. 


FOR  FURTHER  INFORMATtON  CONTACT: 

David  S  Cnsty.  Reports  Management 
Officer  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington.  DC  20410, 
telephone  (202)  70&-0OSO,  This  is  not  a 
toil  free  number  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  .Mr  Cnsty 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  coUectioiM  of  information,  as 
described  beiovs-  to  OMB  for  review,  as 
requnrd  by  the  Paperwork  Reduction 
Act  (44  L'S.C,  chapter  ,35) 

The  Notices  list  the  following 
infonnation:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
Information;  (3)  the  descrtption  of  the 
need  for  the  information  and  its 
proposed  ««e;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal.  (8)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  mfoxmation 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (B)  whettier  the 
proposal  IS  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  colkction  requirement,  and 


(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Pai»erwork 
RedBCtion  Act,  44  U£.C.  3507;  *ection  7(d)  of 
the  Dep.iTtjneiil  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(ii). 

Dated:  [aauary  4, 1991 

lohn  T.  Murphy, 

Director  Information  Policy  and  Management 
Division 

Notice  of  Submission  of  Proposad 
Information  Collection  to  OMB 

Proposal:  Monthly  Report  of  Excess 
Income. 

Office:  Housing. 

Description  of  the  need  for  the 
in  formation  and  its  proposed  usv: 
Owners  of  section  236  insured  and 
uninsured  projects  are  required  by 
law  to  pay  to  HUD  the  total  rental 
charges  collected  that  are  in  excess  of 
the  basic  rents  approved  for  all 
occupied  units.  Owners  use  the  HUD- 
93104/A  to  compute  any  required 
payment  due  HUD. 

Form  number  HUD-93104  and  93104A. 

Respondents:  Businesses  or  Other  For- 
Profit.  Federal  Agencies  or  Employees 
and  Non-Profit  Institutions. 

Frequency  of  submission:  Monthly. 

Reporting  burden: 


NumbOf  o' 
uMpcndents 


Frequency 
of  rBspoMM 


Hours  pef 
reapeme 


Bufden 
hoofs 


R«peiting  Burrian.. 


4.S23 


12 


27,138 


TotaJ  estimated  burden  hours:  27,136. 

Status:  Extensum. 

Contact:  James  J.Tahash.  HUD,  1202) 

706-3944:  Wendy  Sherwin,  OXffi,  (202] 

3gft-68«}. 

Date:  (anvaryH.  1W1 


Notice  of  Submission  of  Proposed 
Information  CoHoction  to  OMB 

Proposal:  Report  on  ProRram 
Utilization — Section  6  Moderate 
Rehabilitation  Program. 

Office:  Housmg 


Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
form  is  used  by  HUD  to  monitor 
Public  Housing  Agencies  (PHAs) 
progress  in  implementingihe 
Moderate  Rehabilitation  Program  and 
as  a  means  of  appmvingPHA 
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requisitions  for  funds.  Also,  the  form 
will  assist  HUD  in  identifying  those 
projects  where  a  reduction  in  the 
number  of  units  under  an  Annual 
Contributions  Contract  (ACC)  is 


required  due  to  underutilization  by  the 

PHA, 
Form  number:  HUD-52685, 
Respondents:  State  or  Local 

Governments, 


Frequency  of  submission:  Quarterly  and 

Annually. 
Reporting  burden: 


Public  Housing  Agencies 


Number  o( 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
houra 


600 


50 


1.200 


Total  estimated  burden  hours:  1,200. 

Status:  Extension. 

Contact:  Alfonso  M.  Bell,  HUD,  (202) 

708-3050;  Wendy  Sherwin,  OMB,  (202 

395-6880. 

Date:  January  4, 1991 


Rent  Verificatmn  Sun/ey . 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Rental  Rehabilitation  Program 
[RRP)— Rent  Verification  Survey. 

Office:  Community  Planning  and 
Development, 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Investor  owners  participating  in  the 
RRP  will  be  requested  to  supply 


Nunfit)ef  of 
respondents 


information  on  rents  charged  on  units 
rehabilitated  with  RRP  funds.  The 
results  of  the  annual  survey  will  be 
provided  to  Congress  in  the 
Department's  annual  report  on  the 
program. 

Form  number:  None, 

Respondents:  Individuals  or  Households 
and  Non-Profil  Institutions. 

Frequency  of  submission:  Annually. 

Reporting  burden: 


Frequer)cy 
of  response 


Hours  per 
response 


Burden 
hour* 


1.100 


.25 


275 


Total  estimated  burden  hours:  275. 

Status:  Extension. 

Contact:  Frances  Bush,  HUD,  (202)  708- 

1296;  Wendy  Sherwin,  OMB,  (202) 

395-6880. 

Date;  January  4,  1991, 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Mortgage  Insurance — Single 
Family  Claims  Without  Conveyance 


of  Title:  Bidding  Requirements  for 
Foreclosure  Sales— HUD  91022, 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use: 
Public  Law  83-181  authorizes  the 
Secretary  to  allow  mortgages  to 
submit  claims  for  insurance  benefits 
without  conveying  title  to  the 
Secretary.  Existing  regulations  allow 
mortgagees  an  option  of  conveying 


title  if  mortgagees  are  successful 

bidders  at  foreclosure  sale. 
Form  number:  HUD-91022. 
Respondents:  Businesses  or  Other  For- 

Profit. 
Frequency  of  submission:  On  Occasion. 
Reporting  burden: 


Namljef  of 
respondents 


Mortgagees,. 


8.470 


Frequency 
ol  response 


Hours  per 
response 


Burden 
hours 


6.000 


Total  estimated  burden  hours:  6,000. 

Status:  Extension. 

Contact:  Ann  Marie  Sudduth,  HUD,  (202) 

708-1719;  Wendy  Sherwin,  OMB,  (202) 

395-6880. 

Dale:  January  4,  1991 
Proposal:  Application  for  Mortgage 
Insurance. 


Form  HUD-93201 . 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
data  are  submitted  by  multifamily 
project  sponsors  seeking  a  feasibility 
determination  and  by  mortgagees 
applying  for  a  conditional  or  firm 
commitment  for  mortgage  insurance 
This  information  is  used  by  HUD  to 


Number  of 
Respond- 
ents 


15 


analyze  appraisals,  costs, 

architectural  design,  and  mortgage 
credit  to  determine  if  a  project 
mortgage  should  be  insured. 

Form  Number:  HUD-93201. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Frequency 

of  X 

Response 


Hours  per       _         Burden 
Response  Hours 


4.0 


BEST  COPY  AVAILABLt 
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Total  Estimated  Burden  Hours:  60. 

Status:  Extension. 

Contact:  Shirley  Machonu.  HUD.  (202) 

708-2556.  Wendy  Sherwin.  0MB.  (202) 

395-6880. 

Dated:  January  4, 1991. 


ForTTv+«JO-S49ei . 


Notice  of  SubmisMon  of  PropoMid 

Information  Collection  to  0MB 

Proposal:  AppraisBr  Checksheet 

Office:  Housing. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  This 
information  is  needed  as  part  of 
HUD'a  Master  Conditional 
Commitment  procedure.  The  form  is 


Number  ol 
Respond- 


5.000 


completed  by  fee  appraisers  when 
application  for  group  appraisals  are 
made.  The  form  serves  to  record 
results  of  review  for  compliance  with 
Federal  Environmental  law. 

Form  Number:  HUD-54981. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Submission:  On  occasion. 

Reporting  Burden: 


Frequency 
Pespuiisu 


Hours  per 
'^       fteapofiM 


Burden 
Hours 


.7f 


3.750 


Total  Estimated  Burden  Hours:  3,750. 

Status:  Extension. 

Contact:  John  Coonls.  FIUD.  r202)  708- 

3046,  Wendy  Sherwin.  0MB.  [202] 

395-8880. 

Dated:  [anuary  4,  1991. 
[FR  Doc.  91-1438  Filed  1-22-91;  8:45  am) 

BILUMO  OOOC  4210-OI-«fl 


DEPATTTWEMT  OFTHE  INTERIOR 
Bureau  of  Land  Managamant 

I OR-090-0 1 -6310- 1 2:  GP 1 -09 1 1 

Oregon;  Ctoaorea  and  Reaftrictions; 
Travia  M.  Tyrrell  Seed  Orchard 

AOEHCv:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Closures  and 

Restrictions  of  Public  Land  in  Lane 

County,  Oregon. 

SUWMAHY:  Notice  is  hereby  given  that 
certain  public  lands  and  roads  in  Lane 
County,  Oregon  are  closed  to  all  public 
uae,  including  vehicle  operation, 
camping,  shooting,  hiking  and 
sightseeing.  This  closure  is  made  under 
the  authority  of  43  CFK  8364.1. 

The  public  lands  affected  by  this 
closure  comprise  the  Travis  M.  TjTrell 
Seed  Orchard  and  are  described  as 
follows: 

WillajMtt*  Meridian,  Oragoo 

T  20S..  R.  5W, 

S«c.  9:  NEVd,  EViNW*.,  EVaEWE''iiSWW 

NWV4.  WWSEV4SEV4SWV«NW'4.  E"!^ 

SWW.  E^E'/^.\'WV,SWV4,  E'/^WVjSE'-; 

NWV4SWV4.  EHSWy4SWV4,E^SE''4 

NWWSWV4SWVI.  E'4SWV4SW'/<SWV4. 

NEV4NEV4SEV4,  ■WWNEV4SEV4,  WW 

SEV»NEV4SEV4,  WV^SEV4,  W'/aSEV4SEV«, 

WWWWEV4SEV»SEV4. 
Sec.  15:  WWWWNW'/4NEV4NEV«.  NWV4 

NEV4.  WViNEV4SWy4NEV4,  WMiSW'/4 

Nty4,  N'WV4.  NWNWSWV4. 
Sec.  21:  WWE'4NEV4NEV4,  WyjNEV4NEV4, 

E7iNWV4NEy4,  EV^WWiNWyiNEyi. 


All  roads  on  the  public  lands  listed 
above  are  closed  as  specified  above,  as 
is  BLM  Road  No.  20-5-21  across  private 
land  in  the  SE'ANE'A.  Sec.  21.  T.  21  S., 
R.  5  W..  W.M.  from  its  beginning  at  the 
Siuslaw  County  Road  to  the  north 
boundary  of  said  SEV4NE'/4. 

This  closure  and  restriction  order 
doe«  not  apply  to: 

(1)  Any  Federal,  state  or  local  official 
or  member  of  an  organized  rescue, 
medical  or  fire  fighting  unit  while  in  the 
performance  of  fire  emergency,  law 
enforcement  or  other  similar  duty; 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  contractor  or 
cooperator  while  in  the  performance  of 
an  official  duty: 

(3)  Any  person,  employee  or 
contractor  of  an  organization  or  member 
of  a  group  or  institution  expressly 
authorized  by  permit,  license,  agreement 
or  other  similar  authorization  while  in 
the  performance  of  activities  covered  by 
the  authorization;  and 

(4)  The  owners  of  the  non-federal 
lards  crossed  by  BLM  Road  No.  20-5-21 
and  those  residing  on  such  lands  to  the 
extent  necessary  to  access  and  manage 
their  lands. 

Access  by  additional  parties  may  be 
allowed,  but  must  be  approved  in 
advance  in  writing  by  the  Authorized 
Officer. 

A  copy  of  this  closure  and  restriction 
order  is  posted  at  the  Bureau  of  Land 
Management,  Eugene  District  Office,  the 
Travis  M.  Tyrrell  Seed  Orchard  office 
and  at  points  of  public  access  to  the 
seed  orchard. 

Any  person  who  violates  this  closure 
and  restriction  order  may  be  subject  to 
the  penalties  provided  by  43  CFR 
8360.0-7,  which  include  a  fine  not  to 
exceed  $1,000,000  and/or  imprisonment 
not  to  exceed  12  months. 
■DATES:  This  closure  and  restriction 
order  is  in  effect  immediately  and  shall 
remain  in  effect  unless  revised,  revoked 
or  amended. 


ADDRESSES:  Copies  of  this  order  and 
maps  showing  the  location  of  the  closed 
lands  and  roads  are  available  from  the 
Eugene  District  Office,  P.O.  Box  10226 
(1255  Pearl  Street).  Eugene,  Oregon 
97440. 

SUPPtEMENTARY  INFORMATION:  The 
purpose  of  this  closure  and  restriction 
order  is  to  protect  valuable  public 
improvements  within  the  Travis  M. 
Tyrrell  Seed  Orchard  and  to  control 
access  to  and  through  the  seed  orchard 
which  is  fenced  and  gated. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Hackbarth,  South  Valley  Area 
Manager,  at  (503)  683-6987  or  Fred 
Borchert.  Seed  Orchard  Manager,  at 
(503)  683-6445. 

Dated:  January  11,  1991. 
lohn  Hackbarth, 
Area  Managpr 
[FR  Doc,  91-1504  Filed  1-22-91;  8:45  am) 

BIULINQ  cow  4310-XMi 


[NV-930-91 -42 14-11;  Nbv-067001] 

Propoaed  Continuation  of 
Withdrawals;  Nevada 

January  10. 1991. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


summary:  The  Department  of  Energy 
proposes  that  2520  acres  of  a 
withdrawal  made  for  the  Mead 
Substation  in  connection  with  the 
Pacific  Northwest-Pacific  Southwest 
Intertie  Project  continue  until  December 
31,  2094.  The  land  will  remain  closed  to 
surface  entry  and  mining.  The  land  has 
been  and  will  remain  open  to  mineral 
leasing. 

-DATES:  Comments  should  be  received  by 
April  23. 1991. 

ADDRESSES:  Comments  should  be  sent 
to:  Chief.  Branch  of  Lands  and  Minerals 
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Operations,  Bureau  of  Land 
Management,  P.O.  Box  12000,  Reno, 
Nevada  89S20. 

FOff  FURTHER  IWPPWWA'neW  CONTACT 

Vienna  Wolder,  Nevada  State  Office, 
702-785-6528. 

The  Department  of  Energy  proposes 
that  2520  acres  of  the  existing  land 
withdrawal  made  by  Public  Land  Order 
4250  be  contmued  until  December  31, 
2094  pursuant  to  section  204(1)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Slat.  2751,  43  U.S.C.  1714. 
The  land  proposed  for  continuation  is 
described  as  follows: 

Mount  Diablo  Meridian 

T,  23  S..  R.  64  E.. 

Sees.  27-29; 

Sec.  30,  E"^; 

Sec.  33,  NEV4NWy4.  NViNEy4: 

Sec.  34,  NV4NMi, 

The  area  described  contains  2520  acres  in 
riark  County. 

The  withdrawal  was  originally 
established  for  the  Bureau  of 
Reclamation  to  construct  a  substation 
and  to  reserve  a  corridor  for 
transmission  lines  in  connection  with 
the  Pacific  Northwest-Pacific  Southwest 
Intertie  Project.  Public  Law  95-91 
transferred  the  functions  associated 
with  the  Intertie  project  to  the 
Department  of  Energy  effective  October 
1, 1977,  The  withdrawal  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
For  a  period  of  90  days  from  the  date  of 
publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals  may 
present  their  views  in  writing  to  the 
Chief.  Branch  of  Lands  and  Minerals 
Operations,  in  the  Nevada  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued  and  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
Fred  Wolf, 

Acting  State  Director  Nevada. 
[FR  Doc  91-1505  Filed  1-22-91;  8:45  am] 

BILLING  COOC  43tO-MC-M 


Fish  and  WNdllta  Swviea 

Denial  of  Permit  for  Marine  Mammals 

On  March  6, 1990,  a  notice  was 
published  in  the  Federal  Registet  (Vol. 
55.  No.  44)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Paul  Jensen  Arctic  Museum  (PRT 
721041)  for  a  permit  to  acquire  the  hide 
and  tusks  of  one  male  walrus  [Odobenus 
rosaiarus),  taken  for  subsistence  by 
Eskimos  on  St,  Lawrence  Island  in  the 
.North  Bering  Sea.  for  public  display. 

Notice  is  hereby  given  that  on 
October  31, 1990,  the  Fish  and  Wildlife 
Service  denied  the  requested  permit. 

Dated:  January  17,  1991 

R.K.  Robinson, 

Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 

[FR  Doc  91-1545  Filed  1-22-91:  845  am] 
BILUNQ  CODE  4310-5S-M 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  T^ade  Policy; 
Kffeetlng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L,  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

DATE,  TIME  AND  PLACE:  February  12. 
1991,  9:30  a.m.— 12  noon.  rm.  S-2217. 
PHBldg,,  Department  of  Labor  200 
Constitution  Ave.,  NW,,  Washington, 
DC  20210. 

PURPOSE:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States, 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
section  552(c)(1).  The  Committee  will 
hear  and  discuss  sensitive  and 
confidential  matters  concerning  U.S. 
Trade  negotiations  and  trade  policy. 

FOR  FUnTHER  INR3RMATION  CONTACT 

Femand  Lavallee,  Director,  Trade 
Advisory  Group,  Phone:  (202)  523-2752. 

Signed  at  Washington,  DC  this  16th  day  of 
]anuar>',  1991. 

SheUyn  G.  McCaffrey. 

Deputy  Under  Secretary.  International 

A  f  fairs. 

[FR  Doc.  91-1541  Filed  1-22-91:  8:45  am] 
BILUNO  CODE  n^^-m-*it 


i-abor  Advisory  CoTWWiWtee  for  TYade 
Negotiation*  and  Trade  Policy; 
Meeiifig' 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub, 
L.  92-483  as  amended|,  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy 

DATE,  TIME  AND  PUUZ:  February  27. 
1991,  2  p.m.-4  p.m^  S-5310.  Seminar 
room  l--fl.  Department  of  Labor  Building. 
200  Constitution  Ave..  NW., 
Washmgton.  DC  202ia 
PURPOSE!  To  discuss  trade  nejjotiations 
and  trade  policy  of  the  United  SihIps 

This  meeting  will  be  dosed  under  the 
authority  of  section  lOfd)  of  the  Federal 
Advisory  Committee  Act  and  5  U.SC 
section  552(c)(1).  The  Committee  will 
hear  and  discuss  sensitive  and 
confidential  matters  concerning  U.S. 
trade  negotiations  and  trade  policy. 
FOR  FUWTHEA  INFOMIATKM,  CONTACT 
Femand  Lavallee,  Director,  Trade 
Advisory  Group.  Phone:  (202)  523-2752. 

Signed  at  Washington,  DC  tiiis  :5lh  day  of 
January,  1991 
Shellyn  G.  McCaffrey, 
Deputy  Undersecretary,  Intemctiorta! 
Affairs. 

|FR  Doc  91-1542  Filed  1-22-91:  8:45  am] 
BIUJNG  COOE  4510-2»-M 


Mine  Safety  and  Health  Adminiatratton 
[Docket  No.  M-90-20S-C1 

Western  Fuete-Utah,  Inc.,  Petition  for 
ModJffcatton  of  Appllcatton  of 
Mandatory  Safety  Standard 

Western  Fuels-Utah.  Inc.  P.O.  Box 
1067,  Rangely.  Colorado  81648.  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1105  (housing  of  underground 
transformer  stations,  battery-charging 
stations,  substations,  compressor 
stations,  shops,  and  permanent  pumps) 
to  Its  Deserado  Mine  (I.D,  No.  05-03505) 
located  m  Rio  Blanco  County,  Colorado 
The  petition  is  filed  under  section  101(c) 
of  the  Federai  .Mine  Safety  and  Health 
Aci  of  1977. 

A  summar\'  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directly  into  the  return, 

2.  Petitioner  proposed  to  ventilate  two 
electncal  installations  and  a  pump  into 
a  belt  entry  where  a  return  is  not 
available  for  immediate  use  with 
specific  equipment  and  procedures  as 
outlined  in  the  petition. 
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3.  These  installations  are  in  the  same 
general  area  previously  approved  in 
Petition  for  Modification  No.  M-89-160- 
C. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  no  less 
than  the  same  measure  of  protection  as 
that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  a:.d 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  ArHngton,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  22, 1991.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Dated:  [anuary  15, 1991. 
Pallida  W.  SUvay, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  91-1553  Filed  1-22-91;  8:45  am] 

MUMQ  COOC  U10-43-M 


Occupational  Safety  and  Healtti 
Admlnlatration 

Stilpyard  Employment  Standarda 
Advlaory  Committee 

AQENCV:  Occupational  Safety  and 
Health  Administration,  Labor. 
action:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Shipyard  Employment  Standards 
Advisory  Committee,  established  under 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  as  amended  (5 
U.S.C.  App.  I  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act,  29 
U.S.C.  656(b)),  will  convene  on  February 
20, 1991,  at  8:30  A.M.,  at  the  Holiday  Inn 
Hotel  (Ballston),  Route  1-66  &  Glebe 
Road,  4610  North  Fairfax  Drive, 
Arlington,  Virginia  22203.  This  meeting 
is  open  to  the  public.  The  meeting  will 
adjourn  on  February  21. 1991,  at 
approximately  4  p.m.  The  agenda  is  as 
follows: 

I.  Call  to  Order. 

II.  Review  Transcript  of  September  19, 

1990,  meeting. 

III.  Old  Business.  Discussion  of  the 

following  standards: 

(a)  29  CFR  part  1915,  subpart  R. 
Commercial  Diving,  covering 
SS  1915.231  to  1915.244. 

(b)  29  CFR  part  1915,  subpart  Z.  Toxic 
and  Hazardous  Substances, 
covering  \  1915.1000. 

(c)  29  CFR  part  1915,  subpart  Z, 
Asbestos,  covering  {  1915.1001. 


IV.  New  Business.  Discussion  of  the 
following  standards,  as  time 
permits. 

(a)  29  CFR  part  1915.  subpart  P,  Fire 
Protection. 

(b)  29  CFR  part  1915,  subpart  C, 
General  Safety  and  Health 
Provisions.  (  1915.21,  Access  to 
Employee  Exposure  and  Medical 
Records. 

(c)  29  CFR  part  1915,  subpart  K. 
Machinery  and  Machine  Guarding, 
§§1915.251  to  1915.257. 

(d)  29  CFR  part  1915,  subpart  Z, 
Methylene  Chloride,  covering 
5  1915.1102. 

Time  permitting,  the  Committee  will 
consider  oral  presentations  relating  to 
agenda  items.  Persons  wishing  to 
address  the  Committee  should  submit  a 
written  request  to  Mr.  Thomas  Hall 
(address  below)  by  the  close  of 
business,  February  6, 1991.  The  request 
must  include  the  name  and  address  of 
the  person  wishing  to  appear,  the 
capacity  in  which  the  appearance  will 
be  made,  a  short  summary  of  the 
intended  presentation,  and  an  estimate 
of  the  amount  of  time  needed. 
FOR  FUTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Hall,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration.  Office  of  Information 
and  Consumer  Affairs,  room  N-3647.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  (202)  523-8617. 

Signed  at  Washington.  DC,  this  16th  day  of 
January  1991. 
Gerard  F.  Scannell, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  91-1471  Filed  1-22-91;  8:45  am] 

BILLING  CODE  «Sia-2«-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Expansion  Arts  Advisory  Panel: 
Meetings 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Organizations: 
Visual  Arts/Media/Design/Literary  Arts 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  5, 1991 
from  9:15  a.m.  to  6  p.m.,  February  6  from 
9  a.m.  to  6  p.m.  and  February  7  from  9 
a.m.  to  5:30  p.m.  in  room  718  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  5  from  9:15 
a.m.  to  10:30  a.m.  and  February  7  from  3 
p.m.  to  5:30  p.m.  The  topics  will  be 


general  program  overview  and  policy 
discussion, 

The  remaining  portions  of  this  meeting 
on  February  5  from  10:30  a.m.  to  6  p.m.. 
February  6  from  9  a.m.  to  6  p.m.  and 
February  7  from  9  a.m.  to  3  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  interested  person  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington,  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  January  10. 1991. 
Martha  Y.  {ones. 

Acting  Director,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[FR  Doc.  91-1499  Filed  1-22-91;  8:45  am] 
BILUNG  COOE  7M7-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Special  Emphasis  Panels;  Meetings 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
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following  meeting(&)  to  be  held  at  1800 
G.  Street,  NW.,  Washington.  DC  20550 
(except  where  otherwise  indicated). 

SUPPLEMEMTMTV  INFOMMATION:  The 

purpose  of  the  meetings  is  to  provide 
advice  and  recommendationB  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 


review  and  evaluate  proposals  as  part  of 
the  selection  process  for  awards.  The 
entire  meeting  is  closed  to  the  public 
because  the  panels  are  reviewing 
proposals  that  include  information  of  a 
proprietary  at  confidential  nature, 
including  technical  information; 
financial  data,  sudi  as  saiaries:  and 
personal  information  concerrung 
individuals  associated  with  the 


proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  \iS.Z.  5S2b 
(c).  the  Government  in  the  Sunshine  Act. 

CONTACT  PERSON:  M.  Rebecca  Winkler. 
Committee  Management  OfTicer.  room 
208.  357-7363. 


Dated  lanuary  14. 1991. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 


Convnsies  nane 


Special  Empliaala  PanMw  Meet»ricat  and  Structwal  Systems . 


Agenda 


Vmm 


newew  4  Evatuate  Proposals.. 


OZ/OS/91       9ajn.-S 
02/06/91       9  am-fe 


[FR  Doc.  91-1441  Filed  1-22-91:  8r4S  am) 

BIUHM  COeC  7SSS'«1-M 


Advisory  Committee  for  ttM 
Mathematlcai  Sciancsr,  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463.  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisory  Committee  for  the 
Mathematical  Sciences. 

Date  &  Time:  February  7-9.  1991.  8:30 
a.m.  to  5  p.m.,  Febraary  7  S  8,  8:30  a.m. 
to  12:30  p.m.,  February  9. 

Place:  Room  540,  National  Science 
Foundation,  1800  G  Street,  NW., 
Washington,  DC  20550. 

Type  of  Meeting:  Part  Closed  (Friday; 
8:30  a.m. -9:30  ajn.).  Part  Open 
(remainder  of  meeting). 

Contact  Person:  Dr.  Judith  S.  Sunley, 
Division  Director.  Division  of 
Mathematical  Sciences,  room  339, 
National  Science  Foundation, 
Washington,  DC  20550.  Telephone  (202) 
357-9669.  Electronic  mail;  Anyone 
planning  to  attend  this  meeting  should 
notify  Dr.  Sunley  no  later  than  February 
4, 1991. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in  the 
mathematical  sciences. 

Agenda 

Thursday,  February  7,  1981: 8:30  ajn.S 
p.m.  (Open  SessionJ 

Welcome  and  Introduction 
Status  of  Division 

—Data  on  FY  1990 

—FY  1991  Status 

—FY  1992  Budget  Request 

— Experiments 

— Issues 
Historical  Perspective 
Agendas  for  Action  in  the  Mathematical 
Sciences 


Cross-disciplinary  research  and  the 

Mathematical  Sciences 
Subcommittees 
— Bducabon  and  Human  Resources 
— Research  Funding  Modes 
— Cross-disciplinarv'  and  other 
research  directions 

Friday.  February  8,  1991: 8:30  a.m.-9:30 

a.m.  (Closed  Session) 

Examination  of  the  review  process  on 
selected  proposals. 

Friday.  February  8,  1991: 9:30  a.m.-5 
p.m.  (Open  Session) 

Long-range  planning  and  strategy 
Subcommittees  (as  above) 
Subconunittee  reports  and 

recommenda  lions 
Formulation  of  Committee 

recommendations 
Mathematical  happenings 
Discussion  with  Acting  Director,  NSF 

Saturday.  February  9.  1991: 8:30  a.m.- 
12:30 p.m.  (Open  Session) 

Final  discu&gion  and  voting  on 

recommendations 
The  Advisory  Committee  and  the 

mathematics  community 
Committee  plans  for  future  activities 

Reason  for  Closing:  The  Committee's 
review  of  proposal  actions  will  include 
privileged  intellectual  property  and 
personal  information  that  could  harm 
individuals  if  it  were  disclosed  and 
predecisiona!  intra-agency  records  not 
available  by  law.  If  discussions  were 
open  to  the  public,  these  matters  that 
are  exempt  under  5  U.S.C.  552b(c)  (4) 
and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated;  January  14. 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 


Meeting;  Studlet,  Evahiatlon,  amf 
Dissemination  Advisory  Panel 

The  National  Science  Fonndation 
announces  the  following  meeting: 

Name:  Advisory  Pane!  for  Studies, 
Evaluation,  and  Dissemination. 

Date  and  Time:  February  a  1991. 
9  a.m.-4;30  p.m. 

Place:  National  Science  Foundation, 
1800  G  Street,  NW..  room  83»-A. 
Washington,  DC  20^0. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Kenneth  J. 
Travers,  Office  Head.  Office  of  Studies 
and  Program  Assessment.  Directorate 
for  Education  and  Human  Resources, 
National  Scienoe  Foundation. 

Pwpose  of  Meeting:  Education  and 
Human  Resources  Evaluation 

Agenda 

9  a.m.  Welcome  (Ken  Travers). 

915  am.  Introductions  and  Agenda 

(Tom  Berger). 
9:30  a.m.  Bnefing  on  EHR  programs 

(staff). 
10:30  a.m.  Break. 
10:45  a.m.  Members  perceptions  and 

experience  in  evaluation. 
11:15  a.m  Briefing  on  evaluation  of  the 

Teacher  Enhancement  Program. 
12  a.m.  Lunch. 
1  p.m.  Discussion  of  the  Evaluation  of 

the  TeachCT  Enhancement  Program. 
1:30  p.m.  Briefing  and  discussion  of 

other  EHR  program  evaluation. 
2:30  p.m.  Break. 
2:45  p.m.  Summary  discussion  of  current 

evaluations. 
3  p.m.  Discussion  of  strategic  plan  for 

evaluation  of  educational  programs 

of  NSF. 
4:30  p.m.  Adjourn. 

Dated:  January  14.  1991. 
M.  Rebecca  Winkier, 

Committee  Manofierrtenl  Officer. 

[FR  Doc  91-1443  Filed  1-22-91:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Abnonnal  Occurrences  for  Third 
Quarter  CY  1990;  DIaaemlnatlon  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974.  as  amended, 
requires  the  NRC  to  disseminate 
information  on  abnormal  occurrences 
(i.e..  unscheduled  incidents  or  events 
that  the  Commission  determines  are 
significant  from  the  standpoint  of  public 
health  and  safety).  The  following 
incidents  at  NRC  licensees  were 
determined  to  be  abnormal  occurrences 
(AOs)  using  the  criteria  published  in  the 
Federal  Register  on  February  24, 1977 
(42  PR  10950).  The  AOs  are  described 
below,  together  with  the  remedial 
actions  taken.  The  events  are  also  being 
included  in  NUREG-0090.  Vol  13.  No.  3 
("Report  to  Congress  on  abnormal 
Occurrences:  July-September  1990"). 
This  report  will  be  available  in  the 
NRC's  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level).  Washington. 
DC.  about  three  weeks  after  the 
publication  date  of  this  Federal  Register 
notice. 

Other  NRC  Licensees 

90-16  Medical  Therapy 
Misadministration 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place — February  20  through 
March  12. 1990;  Muskogee  Regional 
Medical  Center;  Muskogee,  Oklahoma. 

Nature  and  Probable  Consequences — 
On  September  19, 1990,  the  licensee 
notified  the  NRC  that  a  therapeutic 
misadministration  had  occurred 
involving  a  treatment  administered  from 
February  20  through  March  12. 1990.  The 
radiation  oncologist  had  identified  the 
treatment  error  on  September  6. 1990. 
but  had  not  immediately  recognized  it  as 
a  reportable  misadministration.  The 
treatment  error  involved  administration 
of  2160  rads  (from  a  cobalt-60 
teletherapy  unit)  to  the  right  posterior 
neck  rather  than  the  left  posterior  neck 
as  prescribed. 

The  licensee  reported  that  the 
oncologist  had  initially  participated  in 
the  treatment  simulation  and  had 
approved  simulation  radiographs  prior 
to  treatment:  however,  the  physician 
failed  to  notice  that  the  wrong  side  of 
the  patient's  neck  had  been  the  subject 
of  the  simulation.  This  error  was 
attributed  to  the  fact  that  the  patient 


treatment  was  simulated  in  the  prone 
position  rather  than  the  routine  supine 
position.  Several  of  the  licensee's  staff 
members,  including  the  teletherapy 
physicists,  therapy  dosimetrist. 
technical  staff,  and  oncologist,  had 
reviewed  the  patient's  chart  and 
participated  in  treatment  and  foUowup 
observations  although  none  had 
recognized  the  error.  The  oncologist  had 
palpated  an  enlarged  cervical  lymph 
node  on  the  patients  left  side  during  the 
September  6, 1990  physical  examination 
which  prompted  his  subsequent  review 
of  the  treatment  chart  and  identification 
of  the  error.  All  treatment  records 
indicated  that  the  right  side  of  the 
patient's  neck  was  treated,  although  the 
prescription  clearly  indicated  that 
treatment  was  to  be  given  to  the  left 
side. 

The  licensee's  radiation  oncologist 
has  advised  the  NRC  that  no  adverse 
effects  were  observed  during  routine 
followup  examinations,  and  that  no 
significant  effects  are  anticipated  as  a 
result  of  the  misadministration. 

Cause  or  Causes — The  cause  is 
attributed  to  human  error  by  the 
licensee's  staff  and  failure  to  perform 
independent  chart  reviews  in  sufficient 
detail  to  detect  the  error.  The  simulation 
technologist  had  prepared  a  treatment 
simulation  for.  and  had  tattooed  the 
right  side  of  the  patient's  neck,  because 
the  oncologist  had  assisted  in  simulating 
the  patient  treatment  and  fluoroscoped 
the  patient's  right  side.  The  technologist 
assumed  that  the  correct  treatment  field 
had  been  fluoroscoped,  and  transcribed 
the  treatment  plan  for  the  right  posterior 
neck.  The  simulation  radiographs  were 
approved  by  the  oncologist  although 
they  had  not  been  labeled  "right"  or 
"left "  at  the  time. 

The  treatment  plan  was  not  reviewed 
until  seven  treatment  fractions  had  been 
administered,  although  neither  the 
teletherapy  physicist  or  dosimetrist 
recognized  the  error  during  this  or 
subsequent  reviews  of  the  patient's 
chart.  Additionally,  the  technical  staff 
did  not  routinely  review  the  physician's 
prescription  after  the  patient  treatment 
was  simulated,  and  therefore,  did  not 
recognize  that  the  prescription  indicated 
treatment  for  the  left  side  rather  than 
the  right. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee's  corrective 
actions  as  of  October  15. 1990,  included 
reformatting  the  treatment  chart  to 
include  the  physician's  prescription  in 
an  area  routinely  used  by  the  technical 
staff,  making  the  prescription  more 
readily  accessible  for  staff  review 


during  the  course  of  treatment.  The 
teletherapy  physicist  and  dosimetrist 
plan  to  provide  a  more  detailed  review 
of  the  treatment  plan,  including 
verification  of  treatment  field  rather 
than  focusing  solely  on  dose 
calculations.  Further  corrective  actions 
will  be  implemented  pending  the 
licensee's  Radiation  Safety  Officer's  full 
investigation  and  review. 

NRC— An  NRC  Region  IV  inspector 
conducted  a  special  safety  inspection  on 
October  3  and  5, 1990.  of  the 
circumstances  associated  with  the 
misadministration.  and  identified 
violations  of  NRC  requirements  as  well 
as  deviations  from  the  licensee'^ 
documented  procedures.  A 
Confirmatory  Action  Letter  (CAL)  was 
issued  on  October  10. 1990.  to  confirm 
commitments  made  by  the  licensee 
during  this  inspection.  These 
commitments  include  conducting  a 
retrospective  review  of  patient 
treatments  to  determine  if  similar  errors 
had  been  made.  A  decision  regarding 
enforcement  action  is  currently  under 
consideration. 

90-17    Medical  Diagnostic 
Misadministration 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  Place— May  14. 1990; 
Overiook  Hospital;  Summit,  New  Jersey. 

Nature  and  Probable  Consequences — 
On  June  1, 1990,  NRC  Region  I  was 
notified  by  the  licensee  in  writing  that  a 
diagnostic  misadministration  involving 
iodine-131  (1-131)  had  occurred  at  the 
hospital. 

An  outpatient  was  scheduled  for  a 
nuclear  medicine  study  by  the  referring 
physician's  office  by  telephone.  The 
nuclear  medicine  department 
understood  the  doctor's  office  to  request 
an  appointment  for  an  iodine-131  scan. 
The  patient  brought  the  written    • 
prescription  to  the  outpatient 
department  and  then  proceeded  to  the 
nuclear  medicine  department  for  the 
scheduled  study.  The  written 
prescription  was  not  received  by  the 
nuclear  medicine  department  until  after 
the  study  was  completed.  When  the 
nuclear  medicine  department  received 
the  written  prescription,  it  was  noted 
that  the  referring  physician's  written 
prescription  requested  a  thyroid  scan, 
not  an  iodine-131  scan.  (A  thyroid  can 
typically  mean  a  study  using 
approximately  100-500  microcuries  of 
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iodine-123  as  the  imaging  radionuclide. 
An  iodine-131  scan  usually  refers  to  a 
whole  body  scan,  utilizing  a  dose  of 
approximately  1  to  5  millicuries.) 

The  patient  involved  in  the 
misadministration  had  a  benign  tumor 
removed  from  a  lobe  of  the  thyroid  in 
June  1989.  Subsequent  thyroid  scans  of 
the  individual  (an  uptake  study  was 
performed  in  November  1989,  after  the 
thyroid  lobectomy)  indicated  that  the 
patient  had  a  normally  functioning 
thyroid. 

The  intended  dose  to  the  patient's 
thyroid  was  approximately  4  rads  from 
300  microcuries  of  iodine-123.  The 
administered  dose  to  the  patient's 
thyroid,  as  a  result  of  the 
misunderstanding  of  the  physician's 
request,  was  approximately  1820  rads 
from  1.4  millicuries  of  iodine-131.  The 
licensee  does  not  expect  any  significant 
consequences  to  the  patient. 

Cause  or  Causes — The  cause  of  the 
event  is  attributed  to  inadequate 
procedures.  The  verbal  request  for  the 
nuclear  medicine  study  had  not  been 
verified  by  a  written  prescription  prior 
to  the  study  being  performed. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — After  a  telephone  call  on 
September  21. 1990,  from  NTIC  Region  I 
staff  to  the  licensee  in  regard  to  the 
incident,  the  licensee  convened  a 
Radiation  Safety  Committee  meeting  on 
October  2. 1990,  to  review  the  cause  of 
the  administration  and  to  determine  the 
corrective  actions  required  to  prevent  a 
recurrence.  The  licensee  established  a 
procedure  requiring  receipt  of  a  written 
prescription  by  the  nuclear  medicine 
department  prior  to  administering  any 
iodine  for  studies.  This  information  was 
communicated  to  NRC  Region  I  by 
telephone  on  October  3, 1990. 

NRC — NRC  Region  I  inspectors  will 
review  the  incident  during  the  next 
routine  inspection  at  this  facility.  The 
timeliness  of  the  hcensee's  response 
(reviewing  the  cause  and  determining 
corrective  actions  following  the  May  14. 
1990  incident)  will  also  be  reviewed. 

90-18    Significant  Breakdown  in 
Management  and  Procedural  Controls 
at  a  Medical  Facility 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  the  public  health  or 
safety  can  be  considered  an  abnormal 
occurrence.  In  addition,  the  third  general 
AO  criterion  notes  that  major 
deficiencies  in  management  controls  for 
licensed  facilities  or  material  can  be 
considered  an  abnormal  occurrence. 

Date  and  Place— ]u\y  19-27. 1990; 
North  Detroit  General  Hospital;  Detroit. 
Michigan 


Nature  and  Probable  Consequences— 
This  event  involved  the  apparent  use  of 
fraudulent  films  from  30  diagnostic 
nuclear  medicine  studies  that  rendered 
all  but  one  of  them  invalid.  Such  an 
event  could  have  potentially  resulted  in 
significant  adverse  health  effects  to 
patients  (e.g..  a  serious  disease  may  not 
be  diagnosed,  or  a  correct  diagnosis 
could  be  significantly  delayed).  The 
details  of  the  event  are  as  follows: 

On  August  14, 1990,  the  licensee 
reported  to  N'RC  Region  III  that  films 
from  diagnostic  nuclear  medicine 
studies  were  apparently  fraudulent.  The 
films  involved  30  studies  performed  on 
27  patients  during  the  time  period  July 
19-27. 1990.  (Some  patients  had  more 
than  one  diagnostic  procedure.)  During 
this  time  period,  the  licensee's  staff 
nuclear  medicine  technologist  was  on 
leave  and  a  replacement  technologist 
was  supphed  by  a  temporary  services 
contractor. 

For  the  diagnostic  procedures 
involved,  a  radioactive  pharmaceutical 
is  introduced  into  the  patients  by 
injection  or  inhalation.  The  movement 
and  deposition  of  these  radioactive 
pharmaceuticals  is  then  recorded  as  a 
film  image.  The  image  is  then  evaluated 
by  a  physician  as  a  diagnostic  tool. 

The  licensee  subsequently  determined 
that  the  films  for  29  of  the  30  procedures 
were  fraudulent  or  indeterminate  and 
were,  therefore,  unreliable  for  patient 
diagnosis.  The  remaining  film  is  trom  a 
procedure  performed  by  the  contract 
technologist  under  the  supervision  of  the 
staff  technologist.  It  appears  to  be 
accurate.  The  films  in  question  show 
evidence  of  tampering  (i.e..  handwritten 
names  and  dates  which  do  not  match 
the  computer-generated  display  in  the 
film,  and  faint  underlying  and 
overwritten  labels  on  the  films).  In 
addition,  the  licensee  reported  that 
about  100  old  patient  films  and  jackets 
were  discovered  to  be  missing  from  their 
file  location. 

The  fraudulent  films  were  discovered 
by  the  staff  technologist  by  comparison 
with  later  films  after  the  contract 
technologist  had  left.  The  licensee  then 
reviewed  the  films  from  procedures 
performed  by  the  contract  technologist. 
The  licensee's  investigation  determined 
"conclusively  that  [the  individual]  had 
doctored  and  provided  fraudulent 
nuclear  medicine  studies  for 
interpretation.  [The  technologist]  had 
submitted  nuclear  medicine  studies  on 
patients  who  had  previously  been 
imaged  within  the  Department  during 
the  past  2  years  and  altered  the  names 
on  those  images  and  placed  the  names 
of  the  patients  he  was  to  have 
performed  studies  on  in  their  place." 


The  licensee  was  unable  to  determine, 
in  most  cases,  whether  the  diagnostic 
procedures  had  actually  been  performed 
and  whether  the  patients  had  been 
administered  the  prescribed 
radiopharmaceutical  for  the  procedures. 
The  diagnostic  procedures,  with  one 
exception,  were  not  considered  to  be 
valid,  and  therefore  of  no  use  in  their 
intended  diagnostic  function.  The 
licenseee  offered  to  redo  the  procedures, 
although  some  patients  or  their 
physicians  elected  not  to  have  the 
studies  performed  again. 

In  those  instances  where  a  second 
procedure  was  performed,  the  patient 
received  additional  radiation  exposure 
as  a  result  of  the  fraudulent  films  that 
rendered  the  first  procedure  unusable. 
Where  the  retest  was  refused,  the 
patients  may  have  received  a  radiation 
exposure  without  benefit  of  a  valid 
diagnostic  procedure.  However,  the 
radiation  doses  associated  with 
diagnostic  procedures  are  small. 

Cause  or  Causes — The  fraudulent 
films  and  resulting  invalid  studies  were 
the  result  of  the  action  by  the  contract 
technologist  and  the  failure  of  the 
licensee  to  supervise  and  train  the 
individual  adequately. 

A  special  N'RC  inspection,  which 
reviewed  the  circumstances  of  the 
fraudulent  films,  identified  10  apparent 
violations  of  NRC  requirements,  some  of 
which  were  directly  associated  with  the 
work  performed  by  the  contract 
technologist.  These  violations  were 
indicative  of  a  breakdown  of 
management  control  of  the  licensee's 
nuclear  medicine  program. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — As  a  result  of  this 
occurrence,  the  licensee  has 
strengthened  its  screening  procedures 
for  prospective  employees,  both 
temporary  and  permanent.  Training 
procedures  have  also  been  broadened 
and  intensified.  There  will  be  more 
ongoing  supervision  and  review  of  work 
by  new  employees. 

NRC— The  N'RC  conducted  a  special 
inspection  August  15  through  September 
7, 1990.  to  review  the  circumstances 
surrounding  the  fraudulent  films  A 
number  of  violations  were  identified  On 
October  29, 1990,  the  NRC  issued  a 
Notice  of  Violation  and  proposed  a  civil 
penalty  of  $2,500  which  was  paid  by  the 
licensee  on  November  26, 1990. 

90-19    Medical  Diagnostic 
Misadministration 

The  overall  AO  criterion  notes  that  an 
event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
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can  b«  considered  an  abnormal 
occurrence. 

Date  and  P/oce— Augutt  7,  1990: 
Copley  Hospital;  Morrisville.  Vermont. 

Nature  and  Probable  Consequences — 
On  August  14, 1990,  NRC  Region  1  was 
notified  by  the  licensee  in  writing  that  a 
diagnostic  misadministration  involving 
iodine-131  (1-131)  had  occurred  at  the 
hospital  on  August  7, 1990.  Further 
information  was  obtained  in  a  follow-up 
phone  call  to  the  licensee  on  September 
24,  1990.  A  63-year-old  woman  patient, 
undergoing  1-131  treatment  for  primary 
hypothyroidism,  was  administered  112 
mircocuries  instead  of  a  routinely 
prescribed  10  microcuries.  The  dose  to 
the  thyroid,  based  upon  the  results  of  an 
uptake  scan,  was  calculated  at  3.9% 
uptake,  resulting  in  an  estimated  actual 
dose  to  the  thyroid  of  29  rads.  The 
licensee  does  not  expect  any  adverse 
consequences  to  the  patient. 

The  hospital  reported  that  a  supply  of 
1-131  capsules  had  been  ordered  with 
incorrect  amounts  of  1-131.  Instead  of 
ordering  5  capsules  with  a  total  activity 
of  100  microcuries,  the  5  capsules  were 
ordered  as  100  microcuries  each.  On  the 
day  of  the  event,  the  technologist 
measured  the  capsule  in  the  dose 
calibrator  prior  to  administration  and 
incorrectly  interpreted  the  dose 
calibrator  reading  of  112  microcuries  as 
11.2  microcuries.  The  error  was 
identified  by  another  technologist 
measuring  the  uptake  by  the  patient's 
thyroid  the  following  day. 

Cause  or  Causes — The  causes  of  the 
event  were  attributed  to  human  errors. 
The  wrong  1-131  capsules  had  been 
ordered,  and  the  technologist  incorrectly 
interpreted  the  dose  calibrator  reading. 

Actions  Taken  to  Prevent  Recurrence 

Licensee — The  licensee  reviewed  the 
policies  and  procedures  for  assaying 
doses  with  all  nuclear  medicine 
technologists.  In  addition,  the  licensee's 
procedure  was  revised  to  require  that 
only  the  technologist  who  orders  the 
iodine  capsules  is  allowed  to  administer 
them  to  patients. 

NRC — NRC  Region  I  inspectors  will 
review  the  incident  during  the  next 
routine  inspection  at  this  facility. 

90-20    Medical  Diagnostic 
Misadministration 

The  overall  AO  criterion  notes  than 
an  event  involving  a  moderate  or  more 
severe  impact  on  public  health  or  safety 
can  be  considered  an  abnormal 
occurrence. 

Date  and  P/oce— September  22, 1990; 
West  Shore  Hospital;  Manistee, 
Michigan 

Nature  and  Probable  Consequences — 


On  September  24, 1990,  the  licensee's 
consultant  mformed  Region  111  that  an 
84-year-old  female  cancer  patient 
received  a  175  millicune  dose  of  a 
ti'chnetium-99m  (Tc-99m)  labeled 
radiopharmaceutical  for  an  imaging 
scan  of  her  gall  bladder  instead  of  the  8 
millicune  dose  prescribed  in  the  Nuclear 
Medicine  Department  s  procedures 
manual. 

The  misadministration  occurred  on 
Saturday,  September  22, 199a  when  the 
patient's  physician  ordered  a 
hepatobiliary  (liver  and  gall  bladder) 
scan.  The  radiopharmaceutical  was 
prepared  and  administered  by  a  part- 
times  technician  who  was  on  weekend 
call.  The  technician  had  received  only 
two  weeks  of  training  in  Nuclear 
Medicine  Department  procedures  the 
previous  February  and  had  performed 
only  two  nuclear  medicine  procedures 
since  then  (during  one  procedure,  she 
was  directly  supervised  by  the 
Radiology  Manager,  during  the  other, 
the  Radiology  Manager  "coached"  her 
through  the  procedure  by  telephone). 
After  receiving  the  order  on  September 
22.  the  technician  telephoned  the 
Radiology  Manager  at  home  for 
guidance.  She  was  told  to  prepare  the 
dose  according  to  the  Department's 
procedures  manual,  which  stated  that  an 
8  millicurie  (mCi)  dose  of  Tc-99m 
mebrofenin  was  needed  for 
hepatobiliary  scans.  Tc-99m  mebrofenin 
is  prepared  by  adding  free  Tc-99m  to  a 
reagent  kit  containing  the  mebrofenin. 

According  to  the  technician,  she 
eluted  392  mCi  from  the  molybdenum- 
technetium  generator,  and  then  took  4 
milliliters  of  the  eluate  and  injected  it 
into  the  reagent  kit.  After  mixing,  she 
withdrew  1  milliliter  of  the  solution,  put 
it  on  a  dose  calibrator,  which  she 
claimed  read  8  mCi,  and  then  injected 
the  radiopharmaceutical  into  the  patient. 
When  she  saw  a  "bright  spot"  forming 
on  the  scanning  screen  where  the  sharp 
image  of  the  gall  bladder  should  have 
been,  she  telephoned  the  Radiology 
Manager  and  informed  him  that 
something  was  wrong. 

A  reconstruction  of  the  event  by  NRC 
and  licensee  consultants  indicated  that 
the  dose  to  the  patient  was  175  mCi 
i.nstead  of  the  intended  8  mCi.  The 
amount  of  Tc-99m  mixed  with  the 
mebrofenin  was  probably  around  440 
mCi,  instead  of  the  manufacturer's 
maximum  recommendation  of  100  mCi. 
The  NRC  consultant  concluded  that  the 
technician  misread  or  misunderstood  the 
activity  reading  on  the  dose  calibrator 
prior  to  injecting  the  patient.  The 
medical  consultant  also  evaluated  the 
medical  consequences  of  the  incident 
and  concluded  that  no  biological  effects 


should  be  expected  from  the 
misadministration.  It  is  estimattd  that 
the  doses  to  the  patient's  bladder  and 
upper  large  intestine  were  about  36  rads 
and  26  rads,  respectively. 

Cause  or  Causes— The  cause  of  the 
event  was  the  licensee's  failure  to 
properly  traio-and  supervise  an 
inexperienctd  technician.  The 
individual  either  misread  or 
misunderstood  instructions,  and  in  some 
cases  used  guesswork  in  carrying  out 
the  procedure. 

Actions  Token  To  Prevent  Recurrence 

Licensee — The  licensee's  corrective 
action  includes  more  orientation  and 
training  of  new  employees;  additions  to 
the  computerized  quality  assurance 
system  to  remind  staff  to  hold  required 
meetings  and  perform  required  tests; 
and  additional  oversight  of  the 
licensee's  program  by  management  and 
the  Radiation  Safety  Officer.  Also,  the 
technician  is  no  longer  employed  at  the 
hospital. 

NRC— NRC  Region  III  conducted  a 
special  inspection  on  September  27. 
1990,  and  identified  10  violations  of  NRC 
requirements.  Seven  of  the  10  violations 
pertained  to  this  incident,  including 
failure  to  instruct  the  technician  in  NRC 
regulations  and  license  requirements, 
and  failure  to  prepare  the  reagent  kit  in 
accordance  with  manufacturer's 
instructions.  The  Region  contacted  a 
medical  consultant  who  reviewed  the 
case.  On  November  16, 199a  the  NRC 
issued  a  Notice  of  Violation  and 
proposed  a  civil  penalty  of  $4,375.  The 
licensee  has  paid  the  civil  penalty.  The 
corrective  acbons  will  be  further 
reviewed  during  a  future  routine  NRC 
inspection. 

Dated  at  Rockville,  MD  this  16th  day  of 
January,  1991. 

For  The  Nuclear  Regulatory  Commission. 
Samu^ ).  CUlk, 

Secretary  of  the  Commission. 

[PR  Doc.  91-1522  Filed  1-22-fll;  8:45  am) 
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[Docket  No.  50-2191 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  «  Light  Co^  Environmental 
Aseeesment  and  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-16  issued  to  GPU  Nuclear 
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Corporation,  et.  al.  (the  licensee),  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station,  located  in  Ocean 
County,  New  Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendment  would  revise 
Technical  Specification  Section  3.7  to 
allow  draining  of  the  15,000  gallon 
Emergency  Diesel  Generator  (EDG)  fuel 
oil  storage  tank  for  the  purpose  of 
internal  inspection  and,  if  required 
replaced  during  the  upcoming  (13R) 
refueling  outage.  Inspection  of  the  tank 
internals  cannot  be  accomplished  while 
it  is  filled,  and  draining  of  the  tank  will 
cause  the  EDO's  to  become  inoperable, 
which  is  in  conflict  with  Technical 
Specification  3.7. 

The  proposed  amendment  is  in 
accordance  with  GPU  Nuclear 
Corporation's  application  dated 
December  7. 1990. 

Need  for  the  Proposed  Action 

The  proposed  change  to  the  Technical 
Specification  is  needed  so  that  the 
15,000  gallon  Emergency  Diesel 
Generator  (EDG)  fuel  oil  storage  tank 
could  be  internally  inspected,  and  if 
required  replaced  during  the  (13R) 
refueling  outage. 

Environn)ental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
Technical  Specification  3.7.  The 
proposed  revision  would  allow  draining 
of  the  15.000  gallon  Emergency  Diesel 
Generator  (EDG)  fuel  oil  storage  tank  for 
the  purpose  of  internal  inspection,  and  if 
required,  replaced  during  the  upcoming 
(13R)  refueling  outage.  Inspection  of  the 
tank  internals  cannot  be  accomplished 
while  it  is  filled,  and  draining  of  the  tank 
will  cause  the  EDO's  to  become 
inoperable,  which  is  in  conflict  with 
Technical  Specification  3.7. 

Based  on  its  review,  the  Commission 
concludes  that  the  proposed  change  is 
acceptable.  The  staff  has  determined 
that  the  proposed  change  does  not  alter 
any  initial  conditions  assumed  for  the 
design  basis  accidents  previously 
evaluated  nor  change  operation  of 
safety  systems  utilized  to  mitigate  the 
design  basis  accidents. 

The  proposed  change  does  not 
increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 


that  the  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  Technical  Specification 
involves  one  component  in  the  plant 
which  is  located  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Oyster  Creek  Nuclear  Generating 
Station  dated  December  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  noc  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  7, 1990, 
which  is  available  for  public  inspection 
in  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street  NW.,  Washington.  DC,  20555,  and 
the  Ocean  County  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  New  jersey  08753. 

Dated  at  Rockville.  Maryland  this  16th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Slolz, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— l/Il  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-1529  Filed  l-a2-91;  8:45  ami 
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[Docket  No.  50-219] 

GPU  Nuclear  Corp.  and  Jersey  Central 
Power  &  Light  Co.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No 
DPR-16  issued  to  GPU  Nuclear 
Corporation,  et.  al.  (the  licensee),  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station,  located  in  Ocean 
County.  New  Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendment  would  revise  the 
Technical  Specifications  to 
accommodate  implementation  of  a  21- 
month  operating  cycle  with  a  3-month 
outage  or  a  24-month  plant  refueling 
cycle  for  the  Radioactive  Noble  Gas 
Monitors  and  the  Effluent  Flow 
Measuring  Devices  for  the  Main  Stack 
Monitoring  System  and  the  Turbine 
Building  Ventilation  Monitoring  System 
surveillance  intervals. 

The  proposed  amendment  is  in 
accordance  with  GPU  Nuclear 
Corporation's  application  dated 
September  21, 1990  The  remainder  of 
the  application  was  acted  upon  on 
December  27. 1990. 

Need  for  the  Proposed  Action 

The  proposed  change  to  the  Technical 
Specifications  is  needed  so  that 
surveillance  requirements  for  the 
Radioactive  Noble  Gas  Monitors  and 
the  Effluent  Flow  Measuring  Devices  for 
the  Main  Stack  Monitoring  System  and 
the  Turbine  Building  Ventilation 
Monitoring  System  is  extended  to 
accommodate  a  21-month  operating 
cycle  with  a  3-month  outage  or  a  24- 
month  plant  refueling  cycle. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Technical  Specifications.  The 
proposed  revision  would  accommodate 
implementation  of  a  21-month  operating 
cycle  with  a  3-month  outage  or  a  24- 
month  plant  refueling  cycle  for  the 
Oyster  Creek  Radioactive  Noble  Gas 
Monitors  and  Effluent  Flow  Measuring 
Devices  for  the  Main  Stack  Monitoring 
System  and  Turbine  Building  Ventilation 
Monitoring  System.  The  surveillance 
interval  is  presently  18  months. 

Based  on  its  review,  the  Commission 
concludes  that  the  proposed  change  is 
acceptable.  The  staff  has  determined 
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that  the  proposed  change  does  not  alter 
any  initial  conditions  assumed  fur  the 
design  basis  accidents  previously 
evaluated  nor  change  operation  of 
safety  systems  utilized  to  mitigate  the 
design  basis  accidents. 

The  proposed  change  does  not 
increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  the  '^imposed  action  would  result  in 
no  significn,-',!  radiological 
er.viromieni-il  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  components  in  the  plant  which 
are  located  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  oLher  environmental 
impacts.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  actions,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Altematuve  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Oyster  Creek  Nuclear  Generating 
Station  dated  December  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  staff  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  21, 1990, 
which  is  available  for  public  inspection 
in  the  Commission's  PubHc  Document 
Room,  the  Celman  Building,  Z120  L 
Street.  NW..  Washington,  DC  20555  and 
the  Ocean  County  Library,  Reference 


Department.  101  Washington  Street, 
Toms  River,  New  jersey  08753. 

Dated  at  Rockville.  Maryland  this  16th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Stoix. 

Director.  Prefect  Directorate  1-4.  Division  of 
Reactor  Projects— 1/11.  Office  of  NiKlear 
Reactor  Regulation. 
[FR  Doc.  91-1530  Filed  1-22-91:  8:45  am] 
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(Docket  No.  50-2191 

GPU  Nuctear  Corp.  and  Jersey  Central 
Power  &  Ught  Co.;  Envtronmental 
Assessment  and  FUiding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-16  issued  to  GPU  Nuclear 
Corporation,  et.  al.  (the  licensee),  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station,  located  in  Ocean 
County,  New  Jersey. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendment  would  revise  the 
Oyster  Creek  Nuclear  Generating 
Station  Technical  Specification  Table 
4.13-1.  Item  1  to  accommodate 
implementation  of  a  21-month  operating 
cycle  with  a  3-month  outage  or  a  24- 
month  plant  refueling  cycle  for  the 
Primary  and  Safety  Valve  Position 
Indicator  (Primary  Detector),  the  Relief 
and  Safety  Valve  Position  Indicator 
(Backup  Indications),  and  the  Relief  and 
Safety  Valve  Indicalor  (Common 
Header  Temperature  Element) 
surveillance  intervals. 

The  proposed  amendment  is  in 
accordance  with  GPU  Nuclear 
Corporation's  application  dated 
December  17, 1990,  as  supplemented 
January  7, 1991. 

Need  for  the  Proposed  A  ction 

The  proposed  change  to  the  Technical 
Specifications  is  needed  so  that 
surveillance  requirements  for  the 
Pnmary  and  Safety  Valve  Position 
Indicator  (Primary  Detector),  the  Relief 
and  Safety  Valve  Position  Indicator 
(Common  Header  Temperature  Element) 
are  extended  to  accommodate  a  21- 
month  operating  cycle  with  a  3-month 
outage  or  a  24-month  plant  refueling 
cycle. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 


the  Oyster  Creek  Nuclear  Generating 
Station  Technical  Specification  Table 
4.13-1.  The  proposed  revision  would 
accommodate  implementation  of  a  21- 
month  operating  cycle  with  a  3-month 
outage  or  a  24-month  plant  refueling 
cycle  for  the  Oyster  Creek  Nuclear 
Ceneratir»g  Station  Technical 
Specification  Table  4.13-1,  Item  1  to 
accommodate  implementation  for  the 
Primary  and  Safety  Valve  Position 
Indicator  (Primary  Detector),  the  Relief 
and  Safety  Valve  Position  Indicator 
(Backup  Indications),  and  the  Relief 
Valve  Position  Indicator  (Common 
Header  Temperature  Element) 
surveillance  intervals.  The  surveillance 
interval  is  presently  18  months. 

Based  on  its  review,  the  Commission 
concludes  that  the  proposed  change  is 
acceptable.  The  staff  has  determined 
that  the  proposed  change  does  not  alter 
any  initial  conditions  assumed  for  the 
design  basis  accidents  previously 
evaluated  nor  change  operation  of 
safety  system  utilized  to  mitigate  the 
design  basis  accidents. 

The  proposed  change  does  not 
increase  the  probability  or 
consequences  of  accidents.  No  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite, 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  the  proposed  action  would  result  in 
no  significant  radiological  ^ 

environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  components  in  the  plant  which 
are  located  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental 
impacts.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  actions,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

The  action  would  involve  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  Oyster  Creek  Nuclear  Generating 
Station  dated  December  1974. 
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Agenciet  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  staff  has  determined  not  to 
prepare  an  environmental  impact 
statonent  for  tiie  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  qnatity  of  the 
human  environment. 

For  fbrther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  17, 1990,  as 
supplemented  January  7, 1991,  which  is 
available  for  public  inspection  in  the 
Commissian's  Pabbc  Docament  Room, 
the  Celman  Building,  2120  L  Street  NW.. 
Washington.  DC,  20555  and  the  Ocean 
County  Library,  Reference  Department, 


Nwne  ol  mpfHoirA,  date  ol  apgl..  dato 
receivvd.  apptacatKM  No. 


Trranueiaar,  Inc,  12/19/90,  01/02/ 
»i.  xsNU)025aa 


101  Washington  Street,  Toms  River, 
New  Jersey  08753. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Dnvctorote  1-4,  Division  of 
Reactor  Projects— I /  11,  Office  of  Nudear 
Reactor  Regulation. 
(FR  Doc.  91-1531  Filed  1-18-91;  8:45  am) 

BILUNQ  OOOC  7BM-01-N 


Application  for  Ucense  To  Export 
Special  Nuclear  llatMial 

Pursuant  to  10  CFR  110.70  (b)  "PabBc 
notice  of  receipt  of  an  application", 
please  take  notice  that  Ute  Nnclear 
Regulatory  Commission  has  recerved  the 
following  apphcatioo  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  NiKlear  Regulatory 
Commission's  Pabfic  Docmnent  Room 

NRC  Export  License  Appucatkdn 


located  at  2120  L  Street.  NW . 
Washington.  DC 

A  request  for  a  hearing  or  petiticm  for 
leave  to  intervene  may  be  filed  within  30 
days  after  pobhcation  of  this  notice  in 
the  Federal  Register.  Any  request  frrr 
hearing  or  petition  for  leave  to  intervene 
shaD  be  served  by  the  requestor  or 
petitioner  npon  the  appficant.  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regnlatory  Commission,  Washington, 
DC  20655;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission:  and  the 
Executive  Secretary,  U.S.  Department  of 
State.  Washington,  DC  20520. 

In  its  review  c^  the  application  for  a 
license  to  export  the  special  nuclear 
material  noticed  herein,  the  Commission 
does  not  evaluate  the  health,  safety  or 
environmental  eflects  in  the  recifMent 
nation  oi  the  material  to  be  exported. 
The  information  concerning  this 
appiicatifm  foUows. 


Ma>«rial  (in  kilograms) 


Material  type 


99.3%  anrict\«d  uranium . 


ToM 

•tenant 


6S.345 


Tom 


64.680 


CoiMkyal 


Enrii 


Fual  lor  HFR  GMOoUa  R««:k)f . 


..iPrntcm. 


Dated  tliis  Ilth  day  of  January  1991  at 
Rockville,  Maryland. 

For  the  Nodear  Regulatory  Commission. 

Ronald  0.  Hauber, 

Assislant  Director  for  Exports,  Security,  and 
Safety  Cooperation,  Intemationol  Programs, 
Office  ofGovemmental  and  Public  Affairs. 
[FR  Doc.  91-1523  nied  1-22-91;  8:45  am) 
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Advisory  Comiwittea  on  Roacter 
Safeguards,  Joint  Subcommltteo*  on 
Conptitars  in  Nucteai  Poww  Plant 
Oparatlons  and  hnstruiiwntatfon  ancf 
Control  Systems;  Notice  of  HeetliiQ 

The  Joint  Subcommittees  an 
Computers  in  Nuclear  Power  Plant 
Operations  and  Instrumentation  and 
Control  Systems  will  bold  a  meeting  on 
Febroary  6, 1981,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  MD,  with 
representatives  from  the  Atomic  Energy 
of  Canada  Limited  (AECL),  ABB- 
Combustion  Engineering  (ABB-CE), 
Westinghouse  Electric  Corporation  [W], 
General  Electric  Corporation  fCE). 
Electric  Power  Research  Institute  ^EP9S), 
and  the  NRC  staff. 

Most  of  the  meeting  will  be  open  to 
pubhc  attendance.  A  porti<m  of  the 


meeting  may  be  dosed  to  discuss 
privileged  and  proprietary  information 
(5  U.S.C  552b(cM4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday, 
February  6,  1991 — ftjt?  ojn.  until  the 
conchiswn  of  business. 

The  Subcommittees  will  discuss  the 
use  of  computers  and  solid-state  control 
logic  in  nuclear  power  plant  operations. 

Oral  statements  nkay  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairmen;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  wHl  be  permitted 
only  during  those  portions  oi  the 
meeting  when  a  transcript  is  being  kepi 
and  qoestions  may  be  asked  only  by 
members  of  the  Sabcommittees.  their 
consultants,  and  stafL  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  tiie  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  Ae 
meeting. 


The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  AECL,  ABB-CE, 
W,  GE.  EPRI  and  the  NRC  staff,  their 
consfultants,  and  other  interested 
persons  regarding  this  review. 

Further  informatioa  regardi^  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  die  time  aUotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  caD  to  the  cognizant  ACRS 
staff  member.  Mr.  Thomas  S.  Rotella 
(telephone  301/482-8972)  or  the 
Designated  Federal  Official,  Mr.  Medhet 
M.  El-Zeftawy  (tdephone  301/492-9901) 
between  7:30  a.m.  and  4n5  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Oatetk  (aBBary  14,  uet. 
Gary  R.  QniaachvaaMr. 

Chief  Naclear Reactors  Branch. 

[FR  Doc  91-1519  Filed  1-22-ffl;  8:45  amj 
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ac 


Advisory  CommittM  on  Reactor 
Safeguards,  Subcommittee  on 
ReHabUity  Assurance;  Notice  of 


The  Subconnmittee  on  Reliability 
Assurance  will  hold  a  meeting  on 
February  5, 1991,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda.  MD  with 
representatives  from  the  ABB- 
Combustion  Engineering  (ABB-CE), 
Westinghouse  Electric  Corporation  [W], 
General  Electric  Corporation  (GE). 
Electric  Power  Research  Institute  (EPRI). 
and  the  NRC  staff. 

Most  of  the  meeting  will  be  open  to 
public  attendance.  A  portion  of  the 
meeting  may  be  closed  to  discuss 
privileged  and  proprietary  information 
(5  U.S.C.  552b(c)(4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday.  February 
5.  1991 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  discuss  the 
reliability  of  safety  related  solid  state 
devices  used  in  nuclear  powerplants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  aXaU.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  ABB-CE.  W.  GE. 
EPRI  and  the  NRC  staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Elpidio  Igne  (telephone  301/ 
492-8192)  between  7:30  a.m.  and  4:15 
p.m.  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 


before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc.. 
which  may  have  occurred. 

Dated:  January  14, 1991 
Gary  R.  Quittsdireiber. 
Chief.  Nuclear  Reactors  Branch. 
[PR  Doc.  91-1520  Filed  1-22-01;  8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Sut>commlttee  on  Safety 
Philosoptiy,  Tectinology,  and  Criteria; 
Notice  of  Meeting 

The  Subcommittee  on  Safety 
Philosophy.  Technology,  and  Criteria 
will  hold  a  meeting  on  February  5, 1991, 
room  P-110,  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  February 
5,  1991 — 3:00  p.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  review  a 
proposed  SECY-90-405,  "Formulation  of 
a  Large  Release  Definition  and 
Supporting  Rationale." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official.  Mr.  Dean  Houston  (telephone 
301/492-9521)  between  7:30  a.m.  and 
4:15  p.m.  Persons  planning  to  attend  this 


meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  days 
before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  lanuary  15, 1991. 
Gary  R-  Quittacliraibw, 

Chief.  Nuclear  Reactors  Branch. 

[FR  Doc.  91-1521  Filed  1-22-91;  8:45  am) 

WLLMQ  COOC  7SM-01-M 


Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
28. 1990  through  January  10. 1991.  The 
last  biweekly  notice  was  published  on 
January  9. 1991  (56  FR  888). 

Notice  of  Consideration  of  Issuance  of 
Amendment  To  Facility  Operating 
License  And  Proposed  No  Significant 
Hazards  Consideration  Determination 
And  Opportunity  For  Hearing 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  In  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
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determination.  Any  conunent*  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  finel 
determination.  The  Commission  will  not 
normally  make  a  final  detenninetim 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washingtcm, 
D.C.  20655,  and  shouid  cite  the 
publication  date  and  page  nomber  of 
this  Fedetal  Regiister  notice.  Written 
comments  may  also  be  delivered  to 
Rocnn  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  Bjra.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Celman  Building.  2120  L 
Sb-eet,  NW,  Washington.  D.C.  The  filing 
of  requests  for  bearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  8. 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
vdshes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings "  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Sti-eet.  N,W.,  Washington.  D.C 
20555  and  at  the  Local  Public  Document 
Room  for  the  perticnlar  facility  mvofved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  tbe  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  tbe  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  tbe  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  fl)  tbe  natnre  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  aind  extent  of  tbe  petitioner's 
property,  fmancial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intenrene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  oontcntion 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitions  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suffident  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  timited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitie  the  petitioner  to  reliet  A 
petitioner  who  falls  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  Income 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
interver>e,  and  have  the  t^portunity  to 
participate  fully  in  the  condnct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  croes-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  Tbe 


fhia)  determimrtkRi  will  serve  to  decide 
when  the  hearing  is  heW. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  »1  fmraediatehr  effective. 
notvrithstandiRg  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  tbe 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  tbe  notice  period  such  that  faiiorc 
to  act  in  a  timely  way  would  result,  lor 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  corsideratioo.  Tbe 
final  determination  will  consider  all 
public  and  State  comment.s  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  v>rilh 
the  Secretary  of  the  Commission.  U.S. 
.Nuclear  Regulatory  Coromisaioo. 
Washington.  D.C  20565.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commissioni  Public 
Document  Room,  the  Celman  Buiiding. 
2120  L  Street  N.W..  Washragtoa  D.C 
by  tbe  above  date.  Where  petitions  are 
filed  during  tbe  last  ten  (10)  days  of  tbe 
notice  period,  it  rs  requested  that  the 
petitioner  promptly  so  inform  the 
Conunission  by  a  toll-free  telephone  call 
to  Western  Ui^  at  1(800)  323-6000  (in 
Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regolatory  Commission.  Washington. 
DC  20555,  and  to  the  attorney  for  the 
hcensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
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supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714{a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commissions  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  N.W..  Washington.  D.C.. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

EntBTgy  Operations,  Inc..  Docket  Nos. 
50-313  and  SO-36S,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-iat2).  Pope 
County,  Arkansas 

Date  of  amendment  request- 
December  11, 1990 

Description  of  amendment  request 
The  proposed  amendments  revise  the 
Arkansas  Nuclear  One,  Units  1  and  2 
(AND  142)  Technical  Specifications 
(TS)  to  delete  the  Administrative 
Controls  sections  regarding 
Environmental  Qualification. 
Specifically.  ANO-1  TS  6.9  and  6.13  and 
ANO-2  TS  8.10  and  6.12  would  be 
revised  to  remove  an  unnecessary 
specification  which  has  been 
superseded  by  another  regulatory 
requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
Criterion  1  •  Does  not  Involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

As  the  Envtronmental  Qualification  of 
equipment  it  included  In  the  Code  of  Federal 
Regulations  this  constitutes  an 
Administrative  Change  and  therefore  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Criterion  2  -  Does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

No  new  or  different  kind  of  accident  from 
any  previously  evaluated  is  created  as  this  is 
an  AdministraUve  Change.  The 
Environmental  Qualifications  of  equipment  is 
required  by  the  Code  of  Federal  Regulations. 
10CFR50.49. 

Criterion  3  ■  Does  not  Involve  a  significant 
reduction  in  the  Margin  of  Safety. 

No  reduction  in  the  Margin  of  Safety  is 
incurred  as  Environmental  Qualifications  of 
equipment  is  required  (sic)  by  10CFR50.49. 
This  supersedes  the  October  24, 1980  Order. 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  standards  for  determining  whether  a 


significant  hazards  consideration  exists. 
The  proposed  amendment  most  closely 
matches  examples, 
(i)  "A  purely  administrative  change  to 
Technical  Specification:  for  example,  a 
change  to  achieve  consistency 
throughout  the  Technical  specifications, 
correction  of  an  error  or  a  change  in 
nomenclature." 
and 

(vli)  "A  change  to  conform  a  license  to 
changes  in  the  regulations,  where  the 
license  change  results  in  very  minor 
changes  to  facility  operations  clearly  in 
keeping  with  the  regulations." 
The  NRC  staff  has  reviewed  the 
licensees  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92^c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russeilville.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington,  DC. 
20005-3502 

NRC  Project  Director  Theordore  R. 
Quay 

Entergy  Operations,  Inc..  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3.  St  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
December  7, 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  by 
removing  the  TS  on  radioactive  effluents 
and  radiological  environmental 
monitoring  and  adding  controls  to 
include  them  tn  the  Offsite  Dose 
Calculatlonal  Manual  (ODCM). 
Specifications  on  solid  radioactive 
wastes  will  be  relocated  to  the  process 
Control  Program  (PCP).  This  action  is  in 
response  to  Generic  Letter  89-01  dated 
January  31. 1989. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  amendment  relocates 
procedural  details  from  the  Waterford  3 
TS  to  the  ODCM  or  the  PCP  without 
revision.  Administrative  controls  are  to 
be  placed  in  the  TS  to  control  these 
programs.  As  a  result,  all  aspects  of  the 
FSAR  safety  analyses  will  remain 
unchanged  and  there  will  be  no  physical 
change  to  the  facility.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  relocates 
conformance  details  from  the  TS  to  the 
ODCM  and  PCP.  This  relocation  of  the 
RETS  program  does  not  reduce  the 
controls  on  radiological  effluent.  No 
plant  design  changes  are  necessary  to 
implement  these  line-item 
improvements.  Therefore,  the  current 
plant  safety  analyses  remain  complete 
and  accurate  in  addressing  the  licensing 
basis  events,  and  analyzing  the  plant 
response  and  consequences,  and  the 
proposed  amendment  cannot  create  the 
possibility  of  a  new  and  different  kind  of 
accident  than  previously  evaluated. 

Radiological  regulatory  requirements 
are  established  in  10  CFR  20.106.  40  CFR 
Part  190, 10  CFR  50.36a.,  and  Appendix  I 
to  10  CFR  Part  50.  The  limits  defined  for 
Waterford  3  based  on  these 
requirements  will  be  relocated  from  the 
TS  to  the  ODCM  and  PCP.  unchangc' 
All  technical  content  will  be  preserved. 
Since  there  will  be  no  change  to  the 
physical  design  or  operation  of  the 
plant,  the  proposed  amendment  will  not 
involve  a  reduction  in  a  safety  margin. 

The  NRC  staff  has  reviewed  the 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Ernest  L.  Blake, 
Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  St.,  N.W., 
Washington.  D.C.  20037 

NRC  Project  Director:  Theodore  R. 
Quay 

GPU  Nuclear  Corporation,  et  al.  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  amendment  request: 
November  20, 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  modify 
the  Three  Mile  Island  Unit  1  Technical 
Specifications  to  assure  adequate 
protection  of  safety-related  electrical 
equipment  from  loss  of  capability  in  the 
event  of  a  sustained  degraded  voltage 
condition  on  the  offsite  electrical  grid 
system  for  operation  beyond  Cycle  8  of 
operation.  Specifically,  the  low  voltage 
trip  setpoint  will  be  raised  from  3595 
volts  to  3760  volts. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

GPU  Nuclear  Corporation  has  determined 
that  this  Technical  Specification  Change 
Request  involves  no  significant  hazards 
consideration  as  defined  by  NRC  in 
10CFR50.92. 
1.  Operation  of  the  facihty  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  Loss  of  Electric  Load  is  the 
only  previously  evaluated  design  basis 
accident  that  is  affected  by  the  proposed 
amendment.  The  Loss  of  Electric  Load 
may  he  caused  by  separation  of  the  unit 
from  the  (electrical]  transmission  system. 
The  revised  undervoltage  protection 
setpoint  will  result  in  a  slight  increase  in 
the  probabihty  of  a  loss  of  offsite  electric 
power  during  a  postulated  design  basis 
accident  coincident  writh  single  auxiliary 
transformer  operation  and  a  degraded 
grid  condition.  This  slight  increase  is  not 
considered  significant  since  the 
postulated  scenario  involves  the 
simultaneous  occurrence  of  three  (3) 
unrelated  events.  Existing  Technical 
Specifications  restrict  single  auxiliary 
transformer  operation  for  only  a  period 
of  30  days.  The  revised  undervoltage 
protection  setpoint  does  not  result  in  any 
significant  increase  in  the  probability  of 
a  loss  of  offsite  electric  power  during 
normal  plant  operation  with  two  (2) 
auxihary  transformers  in  operation.  Loss 
of  Feedwater  (LOFW)  and  Loss  of 
Coolant  Flow  (LOCF)  accident  analyses 
are  also  related  to  a  Loss  of  Offsite 
Power  (LOOP),  but  are  not  affected  by 
this  change.  The  LOFW  and  LOOP  have 
been  analyzed  to  verify  the  adequacy  of 
Emergency  Feedwater  (EFW)  flow.  The 
most  demanding  event  in  terms  of  heat 
removal  via  EFW  is  the  LOFW  without 
LOOP  since  the  event  requires  the 
removal  of  RCP  heat  as  well  as  decay 
heat.  The  LOCF  due  to  a  loss  of  all 
offsite  power  has  been  analyzed  to  verify 
acceptable  minimum  DNBR.  A  complete 
loss  of  forced  flow  would  occur  only  on  a 
LOOP  and  failure  of  the  runback  feature. 
Natural  circulation  flow  provides 
adequate  flow  after  the  pumps  have 
stopped.  Therefore,  the  proposed 
amendment  does  not  significantly 
increase  the  probability  of  occurrence  or 
the  consequences  of  an  accident 
previously  evaluated. 
2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
revised  setpoint  provides  adequate 
protection  of  safety  related  electrical 
equipment,  supplied  by  the  power 
distribution  system,  from  loss  of 
capability  in  the  event  of  a  sustained 
degraded  voltage  condition  on  the  offsite 
electrical  grid  system.  Therefore,  this 
change  has  no  effect  on  the  possibility  of 
creating  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  revised 
undervoltage  protection  setpoint 
provides  continued  protection  for  the 
safety  related  electrical  loads  for  the 
maximum  expected  loading  of  the  safety 
related  buses.  Therefore,  it  is  concluded 
that  operation  of  the  faciUty  in 
accordance  with  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 
The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three  criteria 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601.  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr..  Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW, 
Washington.  D.C.  20037. 
NRC  Project  Director:  John  F.  Stolz 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba,  New 
York 

Date  of  amendment  request-  June  14. 
1988.  and  September  29, 1988,  as 
superseded  November  20, 1990. 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
Sections  4.0.3  and  4.0.4  of  Nine  Mile 
Point  Unit  2  Technical  Specifications 
and  update  the  Bases  applicable  to 
Sections  3.0  and  4.0.  These  changes  are 
consistent  with  the  guidance  provided  in 
Generic  Letter  87-09,  "Sections  3.0  and 
4.0  of  the  Standard  Technical 
Specifications  (STS)  on  the  Applicability 
of  Limiting  Conditions  for  Operation  and 
Surveillance  Requirements."  This 
amendment  also  includes  editorial 
corrections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
4.0.3:  Although  it  is  conceivable  under  this 
proposal  that  additional  time  could  be 
provided  for  restoration  of  inoperable 
components,  this  occurs  only  when  the 
component  affected  by  the  missed 
surveillance  is  found  to  be  inoperable 


once  the  test  is  actually  performed. 
Therefore,  the  effect  of  this  change  is  to 
only  allow  entry  into  action  statements 
when  the  component  is  known  to  be 
inoperable  or  when  adequate  (24  hours) 
test  performance  time  is  provided.  This 
has  an  insignificant  effect  on  previous 
analyses  because  the  potential  for  an 
untested  component  to  be  inoperable  is 
low  and  t)ecau»e  the  action  (which  must 
be  within  24  hours)  is  entered  as  soon  as 
the  test  is  failed.  Furthermore,  very  few 
missed  surveillances  are  anticipated  and. 
of  these  few  cases,  a  smaller  number  will 
involve  inoperable  components.  Based 
on  the  above,  this  change  has  no 
significant  effect  on  the  probability  or 
consequences  of  previously  analyzed 
accidents. 
4.0.4:  As  stated  in  Generic  Letter  87-09.  "It 
is  not  the  intent  of  Specification  4i).4  to 
prevent  passage  through  or  to 
operational  modes  to  comply  with  action 
requirements  and  it  should  not  apply 
when  mode  changes  are  imposed  by 
"Action  Requirements'."  Therefore,  this 
change  can  be  interpreted  as  editorial 
clarification.  Regardless,  ensuring  that 
performance  of  surveillance  tests  will  not 
be  required  during  shutdowns  to  comply 
with  actions  will  reduce  the  probability 
of  previously  analyzed  transients  and 
accidents  by  minimizing  activities  which 
could  challenge  safety  systems  during  a 
shutdown  evolution. 
Editorial:  Those  Technical  Specification 
changes  which  are  delineated  as  editorial  in 
nature  do  not  change  the  intent  or  meaning  of 
the  Technical  Specification  and  accordingly, 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 
4.03:  The  revised  provisions  of  4.0.3  modify 
existing  constraints  on  previously 
analyzed  conditions,  as  was  analyzed 
above.  They  do  not  create  the  possibility 
for  new  or  different  accident  scenanos. 
4.0.4:  The  revision  to  Specification  4.04 
reduces  the  probability  of  previously 
analyzed  transients.  This  is 
accomplished  by  minimizing  activities 
which  could  challenge  safety  systems 
during  a  shutdowTi  evolution.  The  change 
has  no  features  which  could  create  the 
possibility  of  new  or  different  scenanos. 
Editorial:  Editorial  changes,  by  their  nature, 
do  not  create  the  possibility  of  new  or 
different  scenarios. 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  or  safety. 
4.0.3;  The  margin  of  safety  provided  by  the 
action  statements  is  subjectively 
improved  for  the  following  reasons: 
1.  Based  on  experience,  the  proposed 
change  will  minimize  the  potential  for 
shutdowns  due  to  the  inability  to  perform 
a  missed  surveillance  on  components 
that  are.  in  all  probability,  operable. 
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ThsPBfore.  unwarranted  plant  transients 
win  be  avoided  and  «afety  i«  improved. 
2.  Tlie  ■provision  doe«  not  provi<}e 
addWonal  time  when  Ae  ettuation  does 
not  wanrrant  H.  "When  greater  than  » 
hoan  exists,  or  when  the  component  is 
-known  to  be  inoperable,  the  normal 
action  applies. 
8.  The  potential  formismteTpretation  of  the 
new  woiding  ww  reviewed,  and  It  is 
believed  that  the  improved  Bases  section 
for  the  proposed  ohan^  (as  well  as  the 
guidance  in  the  Genetic  Letter,  tf  needed) 
will  mitigate  any  potential  for  problems 
hi  this  aro«. 
4.0.4:  The  -margin  of  safety  is  based  in  part 
on  the  'Action  Requirements'  as  stated  in 
the  Technical  Specifications.  By  assuring 
that  Surveillance  Requirements  do  not 
interfere  with  shutdowns  required  by 
Action  Statements,  the  margm  of  safety 
is  improved. 
Editorial:  Editorial  changes  improve  the 
clarity  of  the  Technical  Specifications  and,  as 
such,  do  not  involve  s  significant  reduction  in 
the  maigin  of  safety. 

The  NRC  staff  bas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
invoives  no  significant  hazards 
consideration. 

LocaJ  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  ]. 
Wetterhahn.  Esq..  Conner  ft 
Wetterhahn.  Suite  1050, 1747 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20006. 

NRC  Project  Director  Robert  A. 
Capra 

Niagara  Mohawk  Power  Corporation, 
OadLSt  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba,  New 
Yofk 

Date  of  amendment  request: 
November  20. 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Nine  Mile  Point  Unit  2  Technical 
Specifications  to  remove  a  restriction 
that  Ihnits  the  combined  time  interval 
for  thi«e  consecutive  surveillances  to 
less  than  3.25  times  the  specified 
interval.  This  change  is  based  on  the 
guidance  pjrovided  in  Generic  Letter 
(GL)  89-14,  "Line  Item  hnprovements  in 
Technical  Specifications  -  Removal  of 
the  3.25  Limit  on  Extending  Surveillance 
Interval"  Additionally,  the  proposed 
amendment  would  delete  Specification 
4.0,2c  which  contains  a  one  time 
exemption  from  the  provisions  of 
Specifications  4.0.2a  and  4.0.2b  for 
certain  surveillance  intet^'al8  and 


extends  their  sutveiilanoe  intervals  to 
September  30. 1990,  and  is  no  longer 
applicable 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiRcant  hazards 
consideration  which  is  presented  below: 
The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment. 
will  not  involve  a  significant  mcreaae  in  the 
probability  or  consequences  of  an  accident 
previovaly  evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  removal  of  the  3.25  limit  on 
extending  surveillance  intervals  does  not 
impact  plant  design  or  the  operation  of  plant 
systems.  It  is  not  intended  that  thw  provision 
be  routinely  used  to  extend  surveillance 
intervals  beyond  that  specified  m  Technical 
Specifications.  The  provision  is  intended  for 
use  when  plant  conditions  are  not  suitable  for 
the  conduct  of  surveillances  due  to  safety 
systems  being  outof-service  for  mdinlenance 
or  due  to  other  ongoing  surveillance 
activities  In  such  cases,  the  safety  benefit  of 
extending  a  surveillance  interval  up  to  25 
percent  would  exceed  the  risk  reduction 
derived  by  conforming  to  the  3-25  limitation. 
The  removal  of  the  exemption  for  those 
8ur\'eiUances  associated  with  the  first 
refueling  outage  is  administrative  in  nature 
and  as  such  has  no  effect  on  the  probability 
or  consequences  of  any  accident.  Therefore, 
the  proposed  amendment  will  not  involve  a 
signiTicant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  changes 
introduce  no  new  mode  of  plant  operation 
nor  do  they  require  physical  modification  to 
the  plant.  Therefore,  the  proposed 
amendment  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2,  in 
accordance  with  the  proposed  amendment. 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety 

Surveillance  testing  perfomied  in 
accordance  with  Specification  4il2  and  the 
maximum  26  percent  interval  extension 
criteria  will  continue  to  ensure  adequate 
system  reliability  The  removal  of  tlie 
exemption  associated  with  the  first  refueling 
outage  IS  administrative  m  nature  and  does 
not  affect  any  maigm  of  safety.  Therefore,  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 


determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  ind  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

A  ttorney  for  licensee:  Mark  ]. 
Wetterhahn.  Esq.,  Conner  & 
Wetterhahn,  Suite  1050, 1747 
Pennsylvania  Avenue,  N.W.. 
Washington.  DC  20006. 

NRC  Project  Director:  Robert  A. 
Capra 

Northern  States  Power  Company. 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
Nos.  1  and  2,  Geedbue  County. 
Minnesota 

Date  of  amendment  request: 
November  14, 1990 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications.  Section 
3.10.G  and  its  associated  Bases,  to  allow 
continued  operation  for  72  hours  for 
diagnosis  and  repair,  with  one  or  more 
control  rods  immovable  due  to  an 
electrical  problem  in  the  rod  control 
system,  provided  all  affected  control 
rods  remain  trippable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  hcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addresses  the  above 
three  standards  in  the  amendment 
application. 
(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
The  proposed  changes  do  not  affect  the 
ability  of  the  Control  Rod  Drive  System  to 
perform  its  intended  safety  function  (reactor 
trip).  The  design  of  the  Control  Rod  Drive 
System  assures  isolation  of  the  elements 
required  to  insure  reactor  trip  from  the  Rod 
Control  System.  Extending  the  allowed  out  of 
service  time  associated  with  electronic/ 
electrical  malfunctions  of  the  Rod  Control 
System  is  acceptable,  shice  the  safety 
function  of  the  Control  Rod  Drive  System 
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(reactor  trip)  is  not  affected  by  the  change. 
Because  the  reactor  trip  function  is  not 
affected,  the  conclusions  in  the  Prairie  Island 
Updated  Safety  Analysis  Report  remain 
valid. 

Therefore,  based  on  the  conclusions  of  the 
above  discussion,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 
There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
changes.  The  proposed  changes  do  not 
involve  any  modifications  in  the  operational 
limits  or  physical  design  of  the  involved 
systems.  The  change  merely  allows  an 
extended  time  period  for  the  diagnosis  and 
repair  of  Rod  Control  System  failures,  thus 
reducing  the  probability  of  a  plant  transient 
because  of  insufficient  time  for  proper 
corrective  action  or  a  hurried  diagnosis. 

As  discussed  above,  the  proposed  changes 
do  not  result  in  any  significant  change  in  the 
configuration  of  the  plant,  equipment  design 
or  equipment  use  nor  do  they  require  any 
change  in  the  accident  analysis  methodology. 
Therefore,  no  different  type  of  accident  is 
created.  No  safety  analyses  are  affected.  The 
accident  analyses  presented  in  the  Updated 
Safety  Analysis  Report  remain  bounding. 
(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 
The  proposed  changes  do  not  affect  any 
T     mical  Specification  margin  of  safety.  The 
proposed  changes  allow  appropriate  actions 
commensurate  with  the  significance  of 
Control  Rod  Drive  or  Rod  Control  System 
malfunctions,  while  not  requiring  plant 
transients  in  response  to  malfunctions  that  do 
not  affect  the  capability  of  the  Control  Rod 
Drive  System  to  perform  its  safety  function. 
Therefore,  the  proposed  changes  will  not 
result  in  a  significant  reduction  in  the  plant's 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
requested  amendment  involves  no 
significant  hazards  determination. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg, 
Esq..  Shaw,  Pittman,  Potts,  and 
Trowbridge.  2300  N  Street.  NW. 
Washington.  DC  20037. 
NRC  Project  Director  L.  B.  Marsh. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  SUtion,  Unit 
No.  1,  Washington  Cotinty,  Nebraska 

Date  of  amendment  request: 
December  19. 1990. 

Description  of  amendment  request' 
The  proposed  amendment  would  revise 


the  Fort  Calhoun  Station's  Technical 
Specifications  2.9.1.  3.12.1  and  Tables  3- 
3  and  3-12  concerning  Hquid  and 
gaseous  effluents  to  reflect  the  addition 
of  the  new  Radioactive  Waste 
Processing  Building. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because 
operation  of  the  Fort  Calhoun  Station  in 
accordance  with  the  proposed  change  would 
not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Updated  Safety  Analysis  Report  Section 
14.20  "Waste  Liquid  Incident"  provides 
evaluation  for 

a)  Release  of  liquid  waste  from 
components  in  the  radwaste  disposal 
system. 

b)  Release  of  liquid  waste  from  one 
monitor  tank,  or  one  hotel  waste  tank  to 
the  circulating  water  discharge  tunnel. 

The  proposed  Radwaste  Processing 
Building  includes  floor  drains  in  locations 
with  the  possibility  of  pipe  break/leakage. 
Pipes  containing  liquid  radwaste  will  enter 
the  new  building  in  a  coated  concrete  pipe 
chase.  The  pipe  chase  extends  to  the 
processing  compartment  which  is  seismically 
designed  and  includes  floor  drains  and  a 
lined  sump.  The  entire  floor  of  the 
compartment  is  covered  with  a  steel  hner  for 
additional  protection.  The  proposed  liquid 
processing  system  [filtration  and  ion 
exchanger)  will  be  located  in  this 
compartment.  Therefore,  in  the  event  of  a 
liquid  radwaste  pipe  leak/break,  the 
contaminated  liquid  will  be  collected  in  the 
sumps  and  pumped  back  to  the  existing 
radwaste  disposal  system  in  the  Auxiliary 
Building.  Also,  in  the  event  of  a  liquid 
processing  system  (ion  exchangers)  rupture, 
liquid  radwaste  will  be  contained  in  the 
seismic  compartment. 

Proposed  revisions  to  the  technical 
specifications  include  the  addition  of  a  new 
ventilation  discharge  from  the  Radioactive 
Waste  Processing  Building  HVAC  combined 
with  the  laboratory  area  of  the  chemical  and 
radiation  protection-locker  facility.  The 
ventilation  stack  will  be  equipped  with  a 
three  channel  (Particulate.  Iodine,  and  Noble 
Gas)  effluent  monitor  with  indication  in  the 
main  control  room.  The  releases  from  the 
new  discharge  are  anticipated  to  be 
insignificant  compared  with  releases  from  the 
existing  plant  discharge  stack. 

Therefore,  it  can  be  concluded  that  the 
proposed  amendment  to  the  technical 
specifications  does  not  involve  a  significant 
Increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(2)  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

As  described  above,  a  liquid  radwaste 
Incident  is  evaluated  under  USAR  Section 
14.20.  However,  to  determine  off-site  doses 


due  to  ion  exchange  system  rupture  in  the 
Radioactive  Waste  Processmg  Building  a 
calculation  was  performed.  The  results 
indicated  3.8  rem  thyroid  dose  from  iodines 
at  the  exclusion  area  boundary.  This  dose  is 
approximately  1%  of  the  10  CFR  100  limit.  The 
calculation  used  "As  Received"  iodine 
inventory  horn  USAR  Table  11.1-13.  It  was 
assumed  a  70  gpm  flow  rate  from  the  waste 
treatment  system  to  the  ion-exchange 
equipment  located  in  the  building.  In  the 
event  of  the  ion-exchange  equipment  rupture 
it  was  assumed  that  10*  of  the  iodine 
collected  on  the  resin  bed  will  t>e  released  to 
the  water.  It  was  further  conservatively 
assumed  that  10%  of  the  iodine  in  the  water 
becomes  airborne.  Liquid  radwaste 
processing  and  solidification /dewatering  will 
be  conducted  in  a  seismically  designed 
compartment  and  potential  spills  will  be 
contained  and  routed  back  to  the  radwaste 
system.  Ventilation  discharge  will  be 
monitored  for  any  airborne  releases.  The 
radioactive  sources  present  in  the 
Radioactive  Waste  Processing  Building  are 
identical  to  those  currently  in  the  Auxiliary 
Building. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  other  than  any 
evaluated  previously  in  the  Updated  Safety 
Analysis  Report  would  not  be  created. 
(3)  Involve  a  significant  reduction  in  a 

margin  of  safety 
Due  to  close  proximity  of  a  Radioactive 
Waste  Processing  Building  and  the  Auxiliary 
Building  (a  6>  gap  separates  the  two 
structures)  the  entire  frame  of  the  building 
was  seismically  designed.  Analysis  has 
indicated  no  interaction  between  the  two 
buildings  will  occur  in  a  design  basis 
earthquake. 

The  liquid  radwaste  system  extended  to 
the  Radioactive  Waste  Processing  Building  is 
an  extension  of  the  existing  system  and  is 
non-safety  related  as  defined  in  Omaha 
Public  Power  Districts  Critical  Quahty 
Equipment  List. 

Therefore,  the  proposed  changes  to 
Technical  Specification  will  not  reduce  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library.  215 
South  15th  Street,  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf.  Lamb, 
Leiby.  and  MacRae,  1333  New 
Hampshire  Avenue.  N.W.,  Washington, 
D.C.  20036 

NRC  Project  Director  Theodore  R. 
Quay 
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Pacffic  Gai  md  Heetik  GompBtry, 
Dockat  No*.  M-Z7S  and  9»-92S,  TNsblo 
Canyon  Ntidsar  Powct  Haot,  Unit  Not. 
1  and  2.  San  Ltda  Obispo  Comity. 
Calffomla 

Date  ofameadmant  raquesta: 
December  21. 1990  (Aefermce  LAR  90- 
13) 

DescriptJon  of  aaiendateiU  raqtwsts: 
The  proposed  amendmenU  would  revise 
the  oombiaad  Technical  SpeciQoations 
(TS]  for  the  Diabk>  Canyoa  Power  Plant 
Unit  No*.  1  and  2  to  (s)  allow  ofteration 
of  the  aubaystems  of  the  Emerfency 

^  Goohng  System  (BCCS)  associated 
wnn  the  Centrifufal  Charging  Pumps 
(CCPs)  with  the  recirculation  (miniflow) 
lines  c^en  during  the  inaction  phase  of 
ECCS  apemtion.  (b)  provide  additional 
mat^  between  tiie  mtnimam  and 
maximum  CCP  and  Safety  Injection  (SI) 
pump  fk>w  rvquimaents.  and  (c)  provide 
a  surveillanoe  reqnimnent  and 
additional  nai^tai  tor  the  difference 
betwaen  niidmara  and  maxtanum 
individual  injection  line  flows  (flow 
imbalanoe)  for  both  the  CCP  lines  and 
the  SI  pump  lines.  The  proposed  flow 
rates  are  supported  by  an  BCCS 
evaluation.  "Hie  proposed  flow  rates 
provide  a  broader  window  between 
minimum  and  maximum  flow  rates 
which  would  allow  e^cpHcit  inclusion  of 
the  orifice  uncertainties  associated  with 
the  flow  measurements.  The  proposed 
changes  would  also  facilitate 
performance  of  the  flow  balance  valve 
setting  and  associated  surveillance  test 
procedure.  The  specific  TS  changes 
proposed  are  as  follows: 

(1)  Surveillance  Requtrements 
4.5.2.h.l)al  and  2)a)  for  the  sum  of  the 
injection  line  flow  rates  excluding  the 
highest  flow  rate,  would  be  reduced 
from  346  gpm  to  299  gpm  for  the 
Centrifugal  Charging  Pumps  (CCPs),  and 
from  463  gpm  to  427  gpm  for  the  Safety 
Injection  fSr)  pumps. 

(2)  Surveillance  Requirements 
4.5.2.h.l)b)  and  2)bl  would  be 
renumbered  to  4.5.2.h.l)d)  and  2)d),  and 
the  total  pump  flow  rate  requirements 
would  be  increased  from  550  gpm  to  860 
gpm  for  the  CCPs,  and  from  650  gpm  to 
675  gpm  for  the  SI  pumps. 

(3)  New  Surveillance  Requirements 
4.5.2.h.l)b)  and  2)b)  would  be  added  to 
require  the  total  flow  rate  through  all 
four  injection  lines  be  less  than  or  equal 
to  461  gpm  for  the  CCPs  and  650  gpm  for 
the  SI  pumps. 

(4)  New  Surveillance  Requirements 
4.5.2.h.l)c)  and2)c)  would  be  added  to 
require  the  difference  between  the 
maximum  and  minimum  individual 
injection  line  flow  rates  to  be  less  than 
or  equal  to  15.5  gpm  for  the  injection 
Imcs  associated  with  the  CCPs  and  20.0 


gpm  for  the  injection  lines  associated 
with  the  SI  pumps. 

The  associateid  Bases  would  be 
appropriately  revised. 

The  Bases  for  TS  3/4.8.1.4  would  also 
be  revised  to  state  that  tiie  maximum 
peak  pressure  expected  after  a  Loss  of 
Coolant  Accident  is  less  than  47  psig. 
which  is  the  maximum  design  pressure 
of  containment.  Tbe  Bases  for  TS  3/ 
4.6.1.6  would  t>e  revised  to  delete  the 
analysis  result. 

The  proposed  revision  to  Surveillance 
Requirement  4.5.2.h  of  TS  3/4.5.2  would 
reduce  unnecessaTy  operation  of  the 
ECCS  pumps,  reduce  unnecessary 
exposure  of  personnel,  enhance 
compliance  with  the  accident  analysis 
assumptions,  potentially  reduce 
violation  of  the  TS.  and  remove  a 
potential  operator  action  following 
ECCS  initiation. 

The  current  limits  on  minimum  and 
maximum  flow  in  Surveillance 
Requirement  4.5.2.h  result  in  a  narrow 
band  for  the  adjustment  of  flow. 
Balancing  both  pumps  individually  to 
these  requirements  i«  difficult  and  may 
lead  to  several  inals  with  different  valve 
settings  before  the  flow  requirements 
are  met.  Balancing  is  made  more 
difficult  by  any  potential  pump 
performance  mismatch.  The  proposed 
license  amendment  would  broaden  the 
window  between  minimum  and 
maximum  total  injection  line  flows  and 
specify  a  maximum  allowed  flow 
imbalance  between  injection  lines.  This 
would  make  it  easier  to  meet  the 
balancing  requirements  and  shorten  the 
time  required  to  perform  the  flow 
balancing.  This  would  reduce  the 
amount  of  time  the  ECCS  pumps  have  to 
run  while  performing  the  tests  and 
would  also  reduce  the  exposure  time  of 
the  personnel  who  must  perform  the 
test. 

The  narrow  baiui  between  minimum 
and  maximum  flow  of  the  current 
surveillance  requirement  is  not  large 
enough  for  exphcit  inclusion  of  the  flow 
orifice  measurement  uncertainties  when 
comparing  the  test  results  to  the 
surveillance  requirements.  The  proposed 
changes  to  the  surveillance 
requirements  have  a  large  enough 
difference  between  the  niinimum  and 
maximum  requirements  that  orifice 
uncertainties  could  be  added  to  the  test 
results  for  comparison  with  the 
maximum  flow  requirement,  and  orifice 
uncertainties  could  be  subtracted  from 
the  test  results  for  comparison  with  the 
minimum  uncertainties.  This  would 
provide  a  higher  degree  of  confidence  of 
compliance  of  the  plant  configuration 
with  the  analysis  assumptions. 

The  narrow  range  of  the  current 
surveillance  requirement  also  provides 


little  margin  to  accommodate  minor 
system  performance  changes  that  may 
occur  during  plant  operation. 
Compliance  with  the  TS  is  therefore 
unduly  sensitive  to  minar  system 
perturbations  and  can  result  in  the 
measured  values  being  ou^ide  the  TS 
limits.  The  proposed  revision  to  the 
surveillance  requirements  will  reduce 
the  probability  trf  Bjrstem  performance 
degradation  resulting  in  a  violation  of 
the  TS. 

The  current  surveillance  raquirements 
are  based  on  design  and  safety  analysis 
ECCS  flows  which  were  calculated 
assuming  zero  miniflow  during  the  ECCS 
injection  phase  for  the  CCPs.  Therefore, 
the  operators  are  instructed  by  the 
Emergency  Operating  Procedures  to 
close  the  miniflow  valves  for  the  CCPs 
in  the  event  ECCS  flow  is  needed  and 
RCS  pressure  is  reduced.  The  flow  limits 
in  the  proposed  revision  to  the 
surveillance  requirements  are  based  on 
ECCS  flow  calculations  performed 
assuming  the  miniflow  valves  remain 
open  during  the  injection  phase  of  ECCS 
operation.  Therefore,  approval  of  the 
proposed  license  amendment  will  allow 
deletion  of  the  operator  action  to  close 
the  CCP  miniflow  valves. 

The  Safety  Evaluation  for  these 
proposed  changes  shows  acceptable 
ECCS  performance  is  ensured  with 
respect  to  the  analyses  in  the  FSAR 
Update.  The  proposed  changes  would 
enhance  plant  operation,  enhance 
performance  of  Ihe  surveillance  test, 
and  would  reduce  the  possibility  of 
violating  the  TS  due  to  a  narrow  band 
for  allowable  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5G.91(a).  the 
licensee,  in  its  submittal  of  I>ecember  a. 
1990.  evaluated  the  proposed  changes 
against  the  significant  hazards  criteria 
of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  license 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation  is  as  follows: 
a.  Does  the  change  involve  a  signlFicant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
The  results  of  the  evaluation  of  the  FSAR 
Update  accident  analyses  show  that  the 
acceptsnce  criteria,  such  as  PCT  [peak 
cladding  temperBture).  DNBR  Ideparture  from 
nucleate  t>oiling  ratio),  peak  cantamment 
pressure,  and  radiological  doses  would  be 
met  and  the  conclusions  presented  in  the 
FSAR  Update  would  remain  valid  with  the 
proposed  changes.  Therefore,  the 
consequences  of  an  accident  previously 
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evalnatfld  would  not  bt  incrsased  by  tht 
propoMd  licraaa  amendmcni 

Th*  proposed  changM  wauld  not  alln  the 
function  or  the  operation  of  the  plant  and,  m 
particular,  th«  ECCS.  The  only  equipment 
which  could  potentially  be  affected  by  the 
proposed  changes  would  be  the  CCPs  and  the 
SI  pumps.  The  ptopescd  changes  wotiW  allow 
higher  nuxkimai  flows  throng  die  CCPt  and 
SI  pumps.  The  cmckaian  of  Hie  eveluatian 
performed  to  detenune  the  effect  of  the 
increased  flows  is  tliat  the  proposed  upper 
limit  for  ECCS  flows  would  ensure  that  the 
ECCS  flow  is  not  sufHciently  high  to  result  in 
operation  of  any  CCP  or  SI  pump  beyond  its 
runout  limit.  Therefore,  there  wouW  be  no 
increased  probebiRty  in  faiKn«  of  eqiripment 
important  to  safety  and  die  probability  of  an 
accident  wotiU  not  be  increased  by  the 
proposed  diaagea, 

The  proposed  changes  would  broaden  the 
range  for  balancing  the  portions  of  the  ECCS 
associated  with  the  CCPs  and  Sf  pumps.  This 
would  make  it  easier  to  meet  the  balancing 
requirements  and  rednce  the  time  reqtnred  to 
perform  the  test.  This  wonld  reduce  the  time 
the  pumps  would  have  to  bm  run  for 
perfT]rmance  of  the  teat  and  also  reduce  any 
potential  degradation  of  the  pninpa  due  to 
operatioa  while  perfocmiog  the  flow 
balancing. 

The  proposed  changes  would  also 
eliminate  the  need  for  operator  action  to 
close  the  recirculation  feies  for  the  CCPs 
during  the  injection  phssc  operation  of  the 
ECCS.  This  would  redwx  the  potential  for 
inadvertent  closure  of  tkese  valves  which 
could  potentially  lead  to  pump  damage  at  low 
flow  coodiUoos.  The  eliminatioa  of  the 
operator  acUon  would  also  allow  the  operator 
to  concentrate  on  other  actions  and  reduce 
the  potential  for  operator  error. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

The  requested  hcense  amendment  would 
not  involve  any  physical  changes  to  the  plant 
and,  in  parbcnlar.  tiie  ECCS  system.  The  [sic) 
upper  flow  limit  [of  the  proposed  change) 
would  ensure  the  pump  runout  limits  would 
be  met.  The  proposed  changes  would  allow  a 
broader  range  for  balancing  ECCS  flows  to 
the  RCS  which  wotiid  allow  easier  flow 
balancing  and  reduce  potenUal  degradation 
of  the  pump  while  petiarming  the  flow 
balancing.  The  only  operational  change  of  the 
system  would  be  that  the  operators  would 
not  close  the  valves  in  the  recirculation  lines 
for  CCPs  dtiring  the  injection  phase  of  ECCS 
operation.  This  would  reduce  the  potential  for 
operator  error  and  inadvertent  closure  of  the 
recircuktion  vaWes  wfaidi  may  lead  to  pomp 
damage. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  diSerent 
kind  of  accident  from  any  accident  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  effects  of  the  proposed  changes  on  the 
FSAR  Update  saiety  analyses  and  pump 
performance  have  been  evaioatad.  The 


results  of  tli«  evahiatfcm  show  that  iiw 
acceptaace  critnis  for  PCT,  EINBR.  peak 
contaiiMMBt  pieesie,  and  racHefogica)  doees 
are  malwtaiwsd  wilk  Ac  proposed  changes. 
The  evaiaatfan  eandnded  that  tha  safety 
analyses  and  pansp  performance  ev»i«ation 
conclusiaHS  presented  ia  the  FSAR  Update 
would  remaia  vatfd 

Therefore,  tbe  praposed  changes  A>  not 
involve  a  significant  reduction  in  a  aiargin  at 
safety. 

The  NRC  stafl  haa  reviewed  the 
licensee's  analjrsis  and.  based  on  thi« 
review,  it  appears  that  (tie  three 
standards  of  50.92(c)  are  seLtisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  ugnificaat  hazards 
considerattoB. 

LocaJ  Pubkc  Document  Room 
location:  Califorma  ftjljrtechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo.  California 
93407 

Attorney  for  Uceosee:  Richard  F. 
Locka.  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  744i  Saa  Francisco, 
California  94120 

NRC  Protect  Director  fames  E.  Dyer 

Padfic  Gas  and  Ehctric  Company, 
Docket  Nos.  50-275  and  50-333,  Diablo 
Canyon  Nuclear  Power  Plant  Unit  Nos. 
1  and  2,  San  Lnis  Obispo  Comity, 
Califorma 

Date  of  amendment  requests: 
December  21, 1990  (Reference  LAR  90- 
15) 

Description  of  amendment  requests: 
The  proposed  amendments  would  revise 
the  combined  Techiucal  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
Unit  Nos.  1  and  2  to  implement  power^ 
dependent  Reactor  Coolant  System 
(RCS)  flow  rate  limits.  Also  proposed 
are  deletion  of  selected  unit  and  cycle 
dependencies  that  are  no  longer 
applicable.  The  specific  TS  changes 
proposed  are  as  follows: 

A.  TS  2.1  Changes 

(1)  A  note  regarding  operation  in  tiie 
expanded  regions  of  proposed  Figures 
3.2-3a  and  3.2-3b  would  be  added  to 
Figure  2.1-la.  "Reactor  Core  Safety  Limit 
(Units  1  and  2  Cyde  4  and  After)".  TS 
2.1  requires  tiiat  the  combination  of 
percent  Rated  Thermal  Power  (RTP). 
presauhzer  pressiu'e  and  highest  loop 
Tavg  not  exceed  tbe  limits  shown  in 
Figure  2.1-la.  The  margin  between 
actual  plant  conditions  and  the 
appropriate  safety  limit  curve  is  the 
margin  existing  to  eiti»r  tlie  safety 
analysis  Departure  fitim  Nucleate 
Boiling  Ratio  (DNBR)  Ibnit  or  saturation 
conditions  at  the  reactor  vessel  exit  Tha 
DNBR  limits  are  basad  upon  a  Nadear 
Enthalpy  Rise  Hot  Channel  Factor  equal 
to  the  100  percent  RTP  TS  limit  and  an 


RCS  flow  rate  equal  to  tbe  TS  minimuw 
acceptable  value.  The  note  wonld 
require  osing  160  percent  RTP  to 
determine  aier^  if  operation  in  the 
expanded  regkme  were  to  become 
necessary.  Using  160  percent  RTP  when 
power  is  restricted  to  less  than  100 
percent  RTP  would  account  for  any 
downward  shifting  of  the  safety  Ktnit 
curves  resulting  fit>m  operation  at 
reduced  RCS  flow  rates.  Proposed  TS 
Figures  3.2-3a  and  3.3-3b  wotrfd  also 
contain  an  appropriate  note  referencing 
the  safety  Kmft  figure. 

(2)  The  TS  references  to  "Units  1  and 
2  Cycle  4  and  after"  and  "Unit  2  Cyde 
3"  wotrid  be  deleted  since  these 
dependencies  are  no  longer  reqtnred. 

(3)  Figure  2.1-lK  "Reactor  Core  Safety 
Limit  (Unit  2  Cycle  3)".  would  be  deleted 
since  this  figure  is  no  longer  required. 
Figure  2.1-la  would  become  Figure  2.1-1 
as  a  result  of  tius  deletion. 

(4)  The  TS  Bases  would  be  revised  to 
delete  references  to  "Unit  2  Cyde  3"  and 
"Cyde  4  and  after",  since  these 
dependendes  are  no  longer  required. 

R  TS3/4.Z3  Changes 

(1)  The  acceptable  operation  re^ons 
of  Figures  3.2-3a  and  3.2-3c  "RCS  Total 
Flow  Rate  Versos  R".  would  be 
expanded  to  require  a  2  percent  Rated 
Thermal  Power  (RTP)  reduction  for  a  1 
percent  reduction  in  RCS  Oow  rate.  This 
ti-adeoff  between  percent  RTP  and  flow 
could  be  applied  to  fkw  rate  reductions 
of  up  to  5  percent  corresponding  to  a 
limitation  on  power  of  90  percent  iTTP. 

(2)  The  Unit  2  Cyde  3  TS 
requirements  and  the  TS  references  to 
"Cyde  4  and  after,"  would  be  deleted 
since  these  dependencies  are  no  longer 
required. 

(3)  Figure  3.2-3b,  "RCS  Flow  Rate 
Versus  R  (Unit  2  Cycle  3) '.  would  be 
deleted  since  this  figure  is  no  longer 
required.  Figure  3.2-3c  would  become 
Figure  3.2-3b  as  a  result  of  this  deletion. 

(4)  The  TS  Bases  would  be  revised  to 
reflect  the  power-dependent  RCS  flow 
rate  Limits  and  to  delete  references  to 
"Unit  2  Cyde  3"  and  "Cyde  4  and 
after",  since  these  dependencies  are  no 
longer  required. 

TS  3/4.2.3  requires  power  redi'ction  to 
less  than  50  percent  RTP  when  the 
measured  RCS  Cow  rate  falls  below  the 
acceptable  operation  regions  of  TS 
Figures  3-2-3a  and  3.2-3c  for  Umts  1  and 
2,  respectivdy.  A  further  reduction  to 
less  than  5  percent  RTP  is  required  if  the 
flow  rate  is  not  restored  within  24  boors. 
The  expanded  acceptable  operation 
regions  of  proposed  Figures  3.2-3a  and 
3.2-3b  would  prevent  plant 
unavailability  by  providing  flexibility  in 
meeting  tiie  TS  requirements  on 
measured  RCS  flow  rate.  Similar 
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changes  to  implement  power-dependent 
RCS  flow  rate  limits  have  been 
previously  licensed  at  several  other 
plants,  including  Sequoyah,  V.C. 
Summer,  McGuire.  and  Catawba. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee,  in  its  submittal  of  December  21, 
199a  evaluated  the  proposed  changes 
against  the  significant  hazards  criteria 
of  10  CFR  5a92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  license 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation  is  as  follows: 
a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
The  proposed  change  to  implement  power- 
dependent  RCS  flow  rate  limits  does  not 
change  any  of  the  FSAR  Update  results.  The 
minimum  DNBRs  calculated  in  the  present 
non-LOCA  analyses  remain  the  limiting 
values.  The  present  small  break  and  large 
break  analyses  continue  to  be  bounding.  The 
consequences  of  an  accident  previously 
analyxed  are  not  increased  because  the 
Inputs  to  the  radiological  dose  calculations 
are  not  affected. 

The  proposed  change  to  add  a  note  to  TS 
Figure  2.2-1  is  a  conservative  method  to 
account  for  any  downward  shifting  in  the 
safety  limit  curves,  since  the  safety 
evaluation  concluded  that  a  2  percent  RTP 
reduction  for  a  1  percent  reduction  in  RCS 
flow  rate  is  conservative  for  steady  state 
operation. 

The  proposed  changes  to  delete  the  Unit  2, 
Cycle  3  requirements.  Bases,  and  flgures.  and 
to  delete  references  to  "Cycle  4  and  after" 
will  simplify  TS  3/4.2J  and  2.1.  These 
changes  are  administrative  and  are 
considered  a  human  factors  improvement. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 
b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 
The  proposed  changes  to  implement  power- 
dependent  RCS  flow  rate  limits  and  to  add  a 
note  to  TS  Figure  2.2-1  do  not  require  physical 
alteration  to  any  plant  system  nor  do  they 
change  the  method  by  which  any  safety- 
related  system  performs  its  functions. 

The  proposed  administrative  changes  to 
delete  the  Unit  2.  Cycle  3  requirements  and 
Rgures,  and  to  delete  references  to  "Cycle  4 
and  after"  will  simplify  TS  3/4.2.3  and  2.1. 
These  changes  are  administrative  and  are 
considered  a  human  factors  improvement. 
Therefore,  the  proposed  changes  do  not 
create  the  possibihty  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
analyzed, 
c  Does  the  change  involve  a  significant 

reduction  in  a  margin  of  safety? 
The  proposed  change  to  implement  power- 
dependent  RCS  flow  rale  limits  does  not 


change  any  of  the  FSAR  Update  accident 
analyses  initial  conditions  or  results.  The 
minimum  DNBRs  calculated  in  the  present 
non-LOCA  analyses  remain  the  limiting 
values.  The  present  small  break  and  large 
break  analyses  continue  to  be  bounding.  The 
consequences  of  an  accident  previously 
analyzed  are  not  increased  because  the 
inputs  to  the  radiological  dose  calculations 
are  not  affected. 

The  proposed  change  to  add  a  note  to  TS 
Figure  2-2-1  is  a  conservative  method  to 
account  for  any  downward  shiftir.g  in  the 
safety  limit  curves,  since  the  safety 
evaluation  concluded  that  a  2  percent  RTP 
reduction  for  a  1  percent  reduction  in  RCS 
flow  rate  is  conservative  for  steady  state 
operation. 

The  proposed  changes  to  delete  the  Unit  2, 
Cycle  3  requirements.  Bases,  and  figures,  and 
to  delete  references  to  "Cycle  4  and  after" 
will  simplify  TS  3/4.2.3  and  2.1.  These 
changes  are  administrative  and  are 
considered  a  human  factors  improvement. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
California  94120 
/VHC  Project  Director  James  E.  Dyer 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388,  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  March  18, 
1990  as  revised  April  2,  August  7,  and 
December  19. 1990. 

Description  of  amendment  request:  By 
letters  dated  March  16  and  April  2, 1990, 
the  licensee  submitted  its  request  for 
changes  to  the  Technical  Specifications, 
on  an  exigent  basis,  to  eliminate  quick 
loading  requirements  of  the  diesel 
generators  during  surveillance.  The 
licensee's  request  and  the  staffs 
proposed  no  significant  hazards 
consideration  determination  were 
published  in  Federal  Register  on  April 
16, 1990  (55  FR  14150).  On  November  15, 
1990  the  staff  responded  to  the 
licensee's  request  and  issued 
Amendment  No.  103  to  Facility 
Operating  License  NPF-14  and 


Amendment  No.  69  to  Facility  Operating 
License  No,  NPF-22  for  Susquehanna 
Steam  Electric  Station,  Units  1  and  2.  In 
those  Amendments  the  staff  approved 
all  proposed  changes  except  (1) 
incorporation  of  a  footnote  to  Technical 
Specification  section  4,8.1.1.2.a,  and  (2)  a 
revision  to  test  the  emergency  diesel 
generators  over  a  10%  load  range. 

By  letters  dated  August  7  and 
December  19, 1990  the  licensee  proposed 
a  revision  to  the  two  items  that  were  not 
approved.  The  licensee  revised  the 
footnote  by  addressing  the  staffs 
concerns  and  revised  the  testing  load 
range  from  10%  to  5%. 

Since  the  changes  proposed  in  the 
licensee's  August  7  and  December  19, 
1990  submittal  are  bounded  by  the 
changes  proposed  in  March  16  and  April 
2, 1990  applications,  which  were 
published  in  Federal  Register  on  April 
16, 1990  (55  FR  14150)  and  found  to 
involve  no  significant  hazards 
consideration,  the  Commission  proposes 
to  determine  that  the  changes  proposed 
in  August  7  and  December  19, 1990 
submittal  involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Sti-eet  N.W., 
Washington.  D.C.  20037 

NRC  Project  Director:  Walter  R. 
Butler 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Debnarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3.  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
December  17, 1990 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Technical  Specifications  (TS)  of 
Appendix  A  of  the  licenses  to  revise 
Minimum  Critical  Power  Ratio  (MCPR) 
Safety  Limits  since  the  cores  will  be 
reloaded  with  a  new  fuel  type. 
GE8X8NB.  for  Cycle  9  operation.  The 
proposed  amendments  also  involve 
miscellaneous  administrative  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analyses  of  the 
issue  of  no  significant  hazards 
consideration.  With  regard  to  the 
revisions  to  MCPR  Safety  Limits,  the 
licensee's  analysis  was  as  follows: 
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i)  The  proposed  changes  de  not  involve  a 
■gnificant  incr««se  ia  the  probabilUy  or 
consequences  af  as  acchteBt  previoaaiy 

evaluated.  Because  the  MCPR  Soiety 
Limits  are  operational  threshokis 
analytically  selected  using  proven 
methods,  they  cannot,  themsalves, 
initiate  an  accident.  The  probabifity  of 
.    occurrence  of  fransients  ta  determined  by 
ihe  fre^ttancy  (A  operator  •rrors  and 
tqaipmiisnt  failurvak  not  by  the  adequacy 
of  the  MCFR  Safety  Limits  selecte«L 
Because  the  proposed  MCFR  Safety 
Limits  have  been  selected  such  that  no 
fuel  damage  is  calculated  to  occur  during 
the  most  severe  moderate  frequency 
transiant  events,  tbcy  will  ensure  that  the 
consequences  of  these  events  are  not 
increased. 
The  response  of  the  plant  to  transients  will 
be  within  the  bounds  of  the  discussion  in 
Chapter  14  and  Appendix  C  of  the  Updated 
Final  Safety  Aaalyaia  Report  since  the 
proposed  MCPR  Safety  Limits  will 
accomplish  the  same  objectives  as  the 
previous  limits, 
ii)  The  proposed  changes  do  not  create  the 
possibihty  of  a  new  or  different  kind  of 
acctdent  from  any  accident  previously 
evaluated  tiecause  the  proposed  MCPR 
Safety  LJnuts  have  been  selected  such 
that  the  design  basis  is  satisfied.  The 
MCPR  Safety  Limits  are  operational 
threshholds  analytically  selected  using 
proven  methods:  therefore,  they  cannot 
themselves,  initiate  an  accident.  An 
improperly  selected  limit  could  result  in 
fuel  damafe,  which  ia  a  consequence  of 
previously  evakteted  accldenla.  Thos,  no 
new  or  differeot  type  of  accident  could 
be  created  by  revising  the  limits, 
iii]  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  proposed  MCPR 
Safety  Lnnita  have  been  selected  such 
that  the  design  basis  is  satisfied  and 
such  that  the  conservatisnis  described  in 
the  Bases  for  the  Fuel  Cladding  Integrity 
Safety  Limit  TS  are  maintained.  Thus, 
margins  of  safety  with  the  proposed 
MCPR  Safety  Limits  are  the  same  as  with 
the  previous  limits. 
With  regard  to  the  miscellaneous 
administrative  changes,  the  licensee's 
analysis  was  as  follows; 
I)  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accitknt  previously 
evaluated  because  they  do  not  atfect 
operation,  equipment  or  any  safety- 
related  activity.  Thus,  these 
administrative  changes  cannot  affect  the 
probability  or  consequences  of  any 
accident, 
ii)  The  proposed  changes  do  not  create  tfie 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  these  changes  are 
purely  adatinistrative  aitd  do  not  affect 
the  plant  Therefore,  these  changes 
cannot  create  the  possibility  of  any 
accident, 
iii)  The  proposed  changes  do  not  iavotve  a 
significant  reduction  in  a  margin  of 
safety  because  the  changes  do  not  affect 
•ay  safety-related  activity  or  equipment 


TT^ese  changes  are  purely  auutiiiistiative 
in  nature  and  increase  the  prubabinty 
that  the  Technical  Speanca  fions  ate 
correctly  interpreted  by  atiding 
appropriate  references  and  correctmg 
errors.  Thus,  tnuse  cttaitges  cannot 
redttce  any  margin  of  safety. 
The  NRC  staff  has  reviewed  the 
licensee's  analyses  and,  based  on  this 
review,  it  appears  that  the  three 
standarda  of  10  CFR  50l92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detrermine  tliat  the 
amendmeat  request  involves  bo 
significant  hazarcb  consideration. 

Local  Public  Document  Room 
location:  Government  PubHcations 
Section,  State  Library  of  Pennsylvania, 
fREGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg,  Pemeylvania  17105. 

Attorney  for  Licensee:  iToy  B.  Conner. 
Jr.,  1747  Penntylvania  Avenue. 
N.W.Washington,  D.C  20006 

NRC  Project  Director  Walter  R. 
Butler 

Portland  Genetai  Electiic  Compny,  et 
aL,  Docket  No.  50^44.  Tro^n  Nackw 
Plant,  Coiumbie  Coonty,  Oragon 

Date  of  amendnxeni  request  A^ihl  22, 
1990 

Description  of  amendment  retptest 
This  amendment  specifies  diat  the 
provisions  of  Trojan  Technical 
Specification  ^TTS)  3.0.4  do  not  apply  to 
TTS  3.7.8.1  regarding  the  operability 
requirements  for  two  trains  of 
independent  control  room  emergency 
ventilation  system,  CB-1.  This  is  done  by 
incorporating  the  following  words  in  the 
action  statement  for  TTS  3.7.8.1:  "c.  The 
provisions  of  Specification  3.0.4  are  not 
applicable." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determiniDg  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.S2(c)-  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1]  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reductioD  ki  a 
margin  of  safety. 

The  lit^ensee  has  evahrated  the 
proposed  amendment  against  the 
standards  of  10  CFR  50.92,  and  has 
determined  the  following: 

In  accordance  with  the  requirements  of 
Title  10,  of  the  Code  of  Federal  Regulations, 
Part  50.92  (10  CFR  50.92),  this  LCA  is  Mfe<l 


to  involve  no  significant  herards 
coiwidcratien  baaed  npon  the  foHewing 
informarliaa: 

1.  Does  Ibe  proposed  bcense  change 
involve  a  sigmficant  increaae  a  tiM 
probability  or  caiweqaences  of  an 
accident?  

The  additioa  ef  a  TTS  3.0.4  exemption  to 
TTS  3.7.6.1  does  not  affect  any  current 
accident  analyses  in  thai  the  TTS  allows  tor 
one  train  of  CB-1  to  be  inopereWc  for  both 
MODE  5  and  ».  as  indicated  in  the  ACTION 
statement. 

Additionatty,  the  proposed  revisions  Id 
TTS  3.0.4.  made  in  accordance  witii  the 
guidance  fotiod  in  Generic  Letter  87.^8  and 
submUted  in  LCA  18&  would  aUew  trsoaiting 
from  MODE  6  to  MODE  5.  This  change  m 
consistent  with  that  endorsed  by  Generic 
Letters;  .09. 

2.  Does  the  proposed  Ucense  diange  cieele 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  prevnwsly 
analyBed? 

The  addition  of  a  TTS  3.0.4  exemptioB  to 
TTS  3.7.6.1  does  not  create  any  new 
scenarios  in  that  having  one  train  of  CB-1 
inoperable  in  bodi  MODE  5  and  6  is  aiio«Hed 
per  the  ACTIO.N  statement  Additoaaliy,  the 
proposed  revisions  to  TTS  3.0.4,  made  in 
accordance  with  the  gvidance  found  in 
Generic  Letter  87-OG  and  submitted  in  LCA 
IM,  would  alk>w  transiting  from  MODE  S  to 
MODE  5.  Thie  change  is  consistent  with  that 
endorsed  by  Generic  Letter  87-09. 

3.  Does  the  proposed  license  change 
involve  a  siftnificant  reduction  in  a 
margin  of  safety? 

The  addition  of  a  TTS  3.0  4  exemption  to 
TTS  3.7.«l.l  does  not  affect  a  margin  of  safety 
as  the  present  ACTION  statement  aBows  for 
one  train  of  CB-1  to  be  inoperable  in  both 
MODES  5  or  6. 

The  NRC  staff  has  reviewed  the 
licensee's  no  significant  hazards 
consideration  determination.  Based 
upon  this  review,  the  staff  agrees  with 
the  licensee's  analysis.  Therefore,  the 
NRC  staff  proposes  to  determine  tiiat 
the  amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  MiUar  Library. 
Portland  Sute  University.  934  SW. 
Harrison  Street  P.O.  Box  1151,  Portland. 
Oregon  97207 

Attorney  for  licensee:  Leonard  A. 
Girard,  Esq.,  Portland  General  Electric 
Company,  121  S.W.  Salmon  Street, 
Portland.  Oregon  97204 

NRR  Project  Director  James  E.  Dyer 

South  Carolina  Electric  ft  Gas  Company, 
South  Caioliaa  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  SiuBBier 
Nuclear  Station.  Unit  No.  1,  FairfieU 
County,  South  Carolina 

Date  of  amendment  request: 
December  18, 1990 

Description  of  amendment  request 
The  proposed  change  would  revise 
Technical  Specification  (TS)  sectiorts  3/ 
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4.3.1.  Reactor  Trip  System  (RTS) 
Instrumentation,  and  3/4.3.2.  Engineered 
Safety  Feattires  Actuation  System 
(ESFAS),  and  the  associated  Bases  3/ 
4.3.  The  proposed  change  revises 
surveillance  test  intervals  (STl)  and 
allowed  outage  times  (AOT)  for  ESFAS 
and  RTS  In  agreement  with  WCAP- 
10271. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 
1.  Involve  a  lignificant  increase  in  the 
probability  or  conaequences  of  an 
accident  previously  evaluated. 
The  determination  that  the  reaulta  of  the 
proposed  change  are  within  all  acceptable 
criteria  haa  been  eatablished  in  the  SERa 
prepared  for  WCAP-10271,  WCAP-10271 
Supplement  1.  WCAP-10271  Supplement  2 
and  WCAP-10271  Supplement  2.  Revision  1 
issued  by 

References  1.  2.  and  5  [Letter  from  C.  O. 
Thomas  to  f.  |.  Thomas,  dated  February  21, 
1965,  Letter  from  C  E.  Rosai  to  R.  A  Newtoa 
dated  Febniaiy  22, 1965,  and  Letter  from  C  E. 
Rossi  to  G.  I.  Coerlng  dated  April  Sa  1990. 
respectively).  Implementation  of  the  pro|}osed 
changes  is  expected  to  result  in  an  acceptable 
increase  in  total  Reactor  Protection  System 
yearly  unavailability.  The  increase,  which  is 
primarily  due  to  less  frequent  surveillance, 
results  in  an  increase  of  similar  magnitude  in 
the  probability  of  an  Anticipated  Transient 
Without  Scram  (ATWS)  and  in  the 
prot>ability  of  core  melt  resulting  from  an 
ATWS,  and  also  results  in  a  small  increase  in 
core  damage  bequency  (CDF)  due  to  ESFAS 
unavailability. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  a  significant  reduction  In 
the  probability  of  core  melt  from  inadvertent 
reactor  trips.  This  is  a  result  of  a  reduction  in 
the  number  of  Inadvertent  reactor  trips  (0.5 
fewer  inadvertent  reactor  trips  per  unit  per 
year)  occuring  during  testing  of  RTS 
instrumentation.  This  reduction  is  primarily 
attributable  to  less  frequent  surveillance. 
This  reduction  in  Inadvertent  core  melt 
frequency  is  sufTicently  large  to  counter  the 
increase  In  ATWS  core  melt  probability 
resulting  in  an  overall  reduction  in  total  core 
melt  probability. 

The  values  determined  by  the  WOG  and 
presented  In  the  WCAP  for  the  increase  in 
CDF  were  verified  by  Brookhaven  National 
Laboratory  (BNL)  as  pari  of  an  audit  and 
sensitivity  analyses  for  the  NRC  staff.  Based 
on  the  small  value  of  the  increase  compared 
to  the  range  of  uncertainty  in  the  CDF.  the 
increase  is  considered  acceptable.  The  two 
Functional  Units  evaluated  on  a  plant 
specific  basis  for  the  VCSNS  [Virgil  C. 
Summer  Nuclear  Station.  Unit  1]  fall  within 
the  same  criteria  and  are  also  considered  to 
be  acceptable. 

Editorial  changes  have  no  impact  on  the 
severity  or  consequences  of  an  accident 
previously  evaluated. 

Changes  to  STF  (STIj  for  the  RTS 
Interlocks  do  not  represent  a  significant 
reduction  in  testing.  The  currently  specified 


test  interval  for  interlock  channels  allows  the 
surveillance  requirements  to  be  satisfied  by 
verifying  that  the  permissive  logic  is  in  its 
required  state  using  the  annunciator  status 
light.  The  surveillance,  as  currently  required, 
only  verifies  the  status  of  the  permissive  logic 
and  does  not  address  verification  of  channel 
setpoint  or  operablhty.  The  setpoint 
verification  and  channel  operability  are 
verified  after  a  refueling  shutdown.  The 
definition  of  the  channel  check  includes 
comparison  of  the  channel  status  with  other 
channels  for  the  same  parameter.  Routine 
verification  of  permissive  status  is  a  different 
consideration  than  availability  of  trip  or 
actuation  channels  required  to  change  state 
on  occurence  of  an  event  for  which  the 
function  availability  is  more  dependent  on 
the  surveillance  interval.  Therefore,  the 
change  in  surveillance  requirement  to  at  least 
once  every  18  months  does  not  represent  a 
significant  change  in  channel  surveillance 
and  does  not  involve  a  significant  increase  in 
unavilabillty  of  the  Reactor  Protection 
System. 

The  proposed  changes  do  not  result  in  an 
increase  in  the  severity  or  consequences  of 
an  accident  previously  evaluated. 
Implementation  of  the  proposed  changes 
affects  the  probability  of  failure  of  the  RTS/ 
ESFAS,  but  does  not  alter  the  manner  in 
which  protection  is  afforded,  nor  the  manner 
in  which  limiting  criteria  are  established. 

2.  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  invovle 
hardware  changes  and  do  not  result  in  a 
change  in  the  manner  in  which  the  RTS/ 
ESFAS  provides  plant  protection.  The 
changes  being  made  do  not  alter  the  function 
of  the  RTS/ESFAS.  Therefore  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  setpoints  or  limiting  conditions  for 
operation  are  determined.  The  impact  of 
reducted  testing,  other  than  as  addressed 
above,  is  to  allow  a  longer  time  interval  over 
which  instrument  uncertainties  (e.g..  drift) 
may  act  Experimental  data  indicates  that  the 
initial  uncertainty  assumptions  are  valid  for 
reduced  testing. 

Implementation  of  the  proposed  changes  is 
expected  to  result  in  an  overall  improvement 
in  safety  by: 

a.  Less  frequent  testing  will  result  In  fewer 
inadvertent  reactor  trips  and  actuations 
of  ESFAS  components. 

b.  Higher  quality  repairs  leading  to 
improved  equipment  reliability  due  to 
longer  repair  times. 

c.  Improvements  in  the  effectiveness  of  the 
operating  staff  in  monitoring  and 
controlling  plant  operation.  This  is  due  to 
less  frequent  distraction  of  the  operator 
and  shift  supervisor  to  attend  to 
instrumentation  testing. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review.  It  appears  that  the  three 
standards  of  50.92(cJ  are  satisfied. 


Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  ft  Gas 
Company,  P.O.  Box  764,  Columbia. 
South  Carolina  29218 

NRC  Project  Director  Elinor  G. 
Adensam 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendments  request- 
December  14. 1990  (TS  90-22) 

Description  of  amendments  request- 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  Section  6.0, 
Administrative  Controls,  of  the 
Sequoyah  Nuclear  Plant  (SQN],  Units  1 
and  2.  Technical  Specifications  (TSs). 
The  proposed  changes  would  (1) 
incorporate  the  overtime  limit 
requirements  that  were  provided  in 
Generic  Utter  (GL)  82-16.  •'NUREG^)737 
Technical  Specifications."  (2)  delete  the 
requirement  for  reporting  Offsite  Dose 
Calculation  Manual  changes  and 
radiological  waste  treatment  system 
changes  in  the  monthly  report.  (3) 
change  certain  position  titles,  (4)  change 
Plant  Operations  Review  Committee 
(PORC)  membership.  (5)  specify  Plant 
Manager  or  Duty  Plant  Manager  to 
approve  administrativfe  procedures  and 
proposed  plant  modifications  that  affect 
plant  nuclear  safety.  (6)  revise  the 
review  and  approval  of  proposed 
modifications,  and  (7)  correct 
typographical  errors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

TVA  has  evaluated  the  proposed 
technical  specification  (TS)  change  and 
has  determined  that  it  does  not 
represent  a  significant  hazards 
consideration  based  on  criteria 
established  in  10  CFR  50.92(c). 
Operation  of  Sequoyah  Nuclear  Plant 
(SQN)  in  accordance  with  the  proposed 
amendment  will  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  TS  revision  will  not 
change  SQN^s  policy  on  overtime  limits: 
it  provides  administrative  control. 
Reporting  of  changes  to  the  Offsite  Dose 
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Calculation  Manual  and  radioactive 
waste  treatment  systems  will  still  be 
made  in  the  Semiannual  Radiological 
Effluent  [Release]  Report  and  the  Final 
Safety  Analysis  Report.  Changing  the 
position  tides  and  deleting  the 
Operations  Superintendent  from  Plant 
Operations  Review  Committee  (PORC) 
membership  do  not  decrease  the  level  of 
required  management  oversight.  Further 
restricting  the  approval  authority  level 
for  administrative  procedures  and 
modifications  and  deleting  workplan 
implementation  terminology  do  not 
decrease  level  of  review  or  approval. 
Correcting  typographical  errors  is  an 
administrative  change.  The  proposed 
amendment,  therefore,  will  have  no 
effect  on  the  probability  or 
consequences  of  an  accident  previously 
analyzed  in  SQN's  Final  Safety  Analysis 
Report. 

(2)  Create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  on  overtime 
limits,  position  tides,  PORC 
membership,  procedure/modification 
review  and  approval,  and  typographical 
errors  carmot  in  itself  create  an 
accident.  Reporting  of  changes  to  the 
Offsite  Dose  Calculation  Manual  and 
radioactive  waste  treatment  systems 
will  still  be  made  in  the  Semiannual 
Radiological  Effluent  [Release]  Report 
and  the  Final  Safety  Analysis  Report. 
The  proposed  amendment,  therefore, 
does  not  present  the  possibility  of  any 
new  or  different  kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
provides  administrative  control  of 
overtime  limits  and  does  not  involve  a 
reduction  in  margin  of  safety.  It  is 
intended  to  minimize  fatigue,  which  may 
enhance  safety  by  improving  alertness 
and  attentiveness.  Reporting  of  changes 
to  the  Offsite  Dose  Calculation  Manual 
and  radioactive  waste  treatment 
systems  will  still  be  made  in  the 
Semiannual  Radiological  Effluent 
[Release]  Report  and  the  Final  Safety 
Analysis  Report.  Deleting  the 
Operations  Superintendent  from  the 
designated  PORC  composition  is  not  a 
reduction  in  the  margin  of  safety 
provided  by  PORC  oversight  as 
Operations'  management  is  still 
represented.  Review  and  approval  for 
administrative  procedures  and 
modifications  are  not  being  reduced; 
therefore,  the  margin  of  safety  is  not 
reduced.  Changing  the  position  tides 
and  correcting  typographical  errors  are 
administrative  changes.  The  proposed 
amendment,  therefore,  will  not  involve  a 
reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Cotinty 
Library.  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Project  Director  Frederick  J. 
Hebdon 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  To  Operating  Licenses  and 
Proposed  No  Significant  Hazards 
Consideration  Detennination  and 
Opportunity  for  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circiunstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530  Palo  Verde  Nuclear 
Generating  Station,  Unit  1,  Maricopa 
County,  Arizona 

Date  of  application  for  amendments: 
November  13, 1990 

Brief  description  of  amendments:  The 
proposed  changes  would  increase  the 
allowable  setpoint  tolerance  for  the 
pressurizer  safety  valves  from  2500  psia 
plus  or  minus  1%  to  2500  psia  plus  3%  or 
minus  1%;  increase  the  allowable 
setpoint  tolerance  for  the  main  steam 
safety  valves  from  1250  psig  and  1315 
psig  plus  or  minus  1%  to  the  same 
settings  plus  or  minus  3%;  reduce  the 
minimimi  required  feedwater  flow  from 
750  gpm  to  650  gpm;  and  reduce  the 
response  time  for  the  high  pressurizer 
pressure  reactor  trip  from  1.15  seconds 
to  0.5  seconds. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  27, 
1990  (55  FR  53220) 

Expiration  date  of  individual  notice: 
January  28, 1991 


Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12  East 
McDowell  Road.  Phoenix.  Arizona  85004 

Consumers  Power  Company,  Docket  No. 
50-255  .  Palisades  Plant,  Van  Buren 
County.  Michigan.  Docket  No.  SO-255, 
Palisades  Nuclear  Plant ,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment 
June  12, 1990  and  revised  November  9, 
and  December  7. 1990 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  revise  Technical  Specifications 
3.3.1. b  "Emergency  Core  Cooling 
System",  to  reduce  the  required 
minimum  boron  solution  level  in  the 
Safety  Injection  Tanks  (SFT)  from  186 
inches  to  174  inches,  and  to  raise  the 
maximum  allowed  tank  level  from  198  to 
200  inches.  This  change  effectively 
broadens  the  operating  band  al  which 
SIT  level  must  be  maintained  from  12  to 
26  inches. 

Two  related  Technical  Specification 
changes  were  also  submitted.  First,  a 
new  surveillance  requirement  to  check 
the  SIT  high  and  low  level  alarms  was 
proposed  to  be  included  in  TS  table 
4.1.2.  Secondly,  the  Bases  section  for  TS 
3.3.1  has  been  updated  and  two  TS 
references  have  been  added. 

The  changes  provide  increased 
flexibility  to  the  control  room  operators 
in  maintaining  SIT  level  within  limits, 
while  still  providing  assurance  that 
adequate  borated  water  is  available  for 
injection  from  the  SITs. 

Date  of  individual  notice  in  Federal 
Register.  December  28. 1991  (55  FR 
53374) 

Expiration  date  of  individual  notice: 
January  28, 1991 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College,  Holland,  Michigan  49423. 

Consumers  Power  Company,  Docket  No. 
50-255  ,  PaUsades  Plant.  Van  Buren 
County,  Michigan.  Docket  No.  50-255, 
Palisades  Nuclear  Plant .  Van  Buren 
County.  Michigan 

Date  of  application  for  amendment 
September  19, 1990 

Brief  description  of  amendment 
request  The  proposed  amendment 
would  revise  Technical  Specifications 
Section  1.1,  Section  2.1  basis  and 
references.  Section  2.3  and  its 
associated  basis  and  references.  Section 
3.1  and  its  associated  basis  and 
references.  Section  3.10  basis  and 
references,  Section  3.12  references. 
Table  3.23-2,  Section  3.23.2  and  its 
associated  basis,  and  Section  4.19.2. 

The  proposed  amendment  would 
modify  the  Palisades  Plant  Technical 
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Specificatiuns  to  incoiporate  changCT 
necessary  for  Cyde  9. 

Date  of  individual  notice  in  Federal 
Ri^iatar.  Deoeaiber  2(X  1000  (55  FR 

52230] 
Expieatioa  date  ofmdividmal  aotice: 

)anuaiy  22. 1981 

Local  Public  Document  Boota 
location:  Van  Zoeren  Library,  Hope 
CoIVefe.  Ho!l«md.  Midiigen  49423. 

Consxuners  Power  CaBopaay^  Dock**  No. 
50-255  ,  Palisadas  PUnt.  Van  Buiea 
County,  Mkhisan.  Docket  Na  50-255, 
Paluadei  Nudear  Plant.  Van  Buren 
County,  Michigan 

Date  of  f^jpliaaiion  for  amendment: 
September  aa  iseo  and  at  revised 
Novenber  aa  ISOa 

Bruf  description  of  amendment 
request-  The  proposed  aaiendment 
would  reviae  Paliiade*  Plant  Technical 
SpecifkatioM  (TS)  TaWe  3.6,1, 
ContaiBiBent  Penetrattooa  and  Valves, 
to  change  the  system  name  and  service 
lines  size  of  the  exiating  bottoHi  and 
surface  steam  generator  blowdown 
lines.  Also,  a  footnote  would  be  added 
to  the  applicable  TS  pages  delineating 
that  only  the  penetratioH  line  sizes  has 
been  changed;  the  coniainineat  laolation 
valve  size  reanias  as  is. 

Date  of  individual  notice  in  Federal 
Register  December  26. 1990  (55  ¥R 
53087) 

Expiration  date  of  individual  notice: 
Ianuary25. 1991 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College.  Holland.  Michigan  49423. 

ConsuaMis  Pwrar  CoBpany,  Dodiet  No. 
50-255  ,  Palisades  Plant.  Van  Buren 
Cowity.  MkfaigM.  Docket  Na  SB-2S5, 
Palisades  Nudear  Plant ,  Van  Buien 
County.  MkUgan 

Date  of  application  for  amendment 
November  2, 1990 

Brief  deacnptioa  of  ameaekuent 
request-  The  proposed  amendment 
wouU  allow  use  of  the  Regulatory  Guide 
[RCl  1J07  qualified  neutron  monitoring 
system  which  is  being  installed  during 
the  current  refueling  outage.  The 
chaTiges  in  the  nentron  monitoring 
system  involve  using  existing  fission 
chambers,  installing  new  cables  from 
the  fission  chambers  throu^  two  new 
electric  penetrations  to  preamplifrers 
(previously  located  inside,  bnt  now 
located  outside  containment],  and 
installing  new  cables  from  the 
preamplifiers  to  power  sources  in  the 
Control  Room.  The  new  system  is 
qualifwd  to  *e  criteria  of  RG  1.97, 
whereas  the  previously  existing  system 
was  not.  Additionally,  a  change  is 
proposed  to  the  description  of  the 
mechanicatly  fixed  absorber  rods. 


Specifically,  Technical  Specification 
(TS)  3.1T,  and  Tables  3.17.1.  3.17.4.  3.25.1 
4.1.1, 4.1.5,  and  4.21.1  are  tipdated  to 
reflect  the  new  RG  1.97  qtialified 
neutron  monitoring  system  installed 
during  this  outage  Additionally,  TS 
5.3.2d  is  revised  to  oorrect  the 
description  of  fixed  absortwr  rods  in  use 
at  the  plant. 

Date  of  individual  notice  in  Fvaeral 
Register  December  24. 1990  (55  FR 
52914] 

Expirabon  date  of  indinduaJ  notice: 

January  23. 1991 

Local  Public  Document  Room 
location:  Van  Zoeren  Library,  Hope 
College.  Holland,  Michigan  49423. 

Notice  of  Issaaaoe  at  AmeodiDBnt  to 
Facilky  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  ismied  the  following 
amendmeata.  The  Cominiasion  has 
determined  for  each  of  these 
amendments  that  the  applicatioa 
complies  with  the  atandards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Ad),  and  the 
ComHussJon's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Regster  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  mterveoe  was  filed 
following  this  not>oe. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  crtteria  for 
categorical  exclusion  in  accordance 
wi*  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b],  no  environmerrtal 
impact  statement  or  errvironmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  aj>plication8  for 
amendments,  (2)  the  ametKiments,  and 
(3)  the  Commission's  related  lelters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
CommisBion's  Public  Document  Room, 
the  Gelman  Building,  2128  L  Street 


N.W.,  "Washington.  D.C  and  at  the  local 
public  docnment  rooms  for  fhe 
partictjlar  facilities  imnohred.  A  copy  of 
items  12)  and  t3.]  may  be  t^jtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC.  20555.  Attention:  DhBCtor,  Divi«io« 
of  Reactor  Projects. 

Aiakama  Pow«r  Gewi^amy.  DmckM  No. 
50-864.  foseipli  M,  Fariey  Noctoaf  Mart. 
Unit  2.  HMstaa  Coynty.  AlahB«a. 

Date  of  application  for  amendment 
August  27. 1990 

Brief  description  of  amendment  f^e 
amendment  changes  the  Technical 
Specifications  to  provide  heatup  and 
cooldown  curves  appUcable  to  the  first 
14  effective  full  power  years  of 
operation  for  the  reactor. 

Date  of  issuance:  December  31. 1990 

Effective  date:  December  31. 1990 

Amendment  No.:  81 

Facility  Operating  License  No.  NPF-Q. 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  aotice  in  Fedetal 
Re^atec  October  3, 1990  (55  FR  40456] 

The  Commission's  related  evaluation 
of  the  amendhnent  is  contained  in  a 
Safety  Evaluation  dated  December  31. 
1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  P.  C 
Box  1369.  Dothan.  Alabama  36302 

Arizona  Public  Service  Company,  e(  aL, 
Docket  Na.  STN  50-538.  Palo  Verde 
Nudear  Genecatiqg  Stali0a.  Unit  3. 
Maricopa  Connty,  Ariaona 

Date  of  application  for  amendment 
November  14. 1990 

Brief  description  of  amendment  T^te 
amendment  allows  the  18-month 
surveillance  tesU  for  the  125-voU 
batteries  and  contaimaent  penetration 
overcurrent  proteoUve  devices  to  be 
deferred  until  the  end  of  the  next 
refueling  outage  (scheduled  to  begin 
March  16, 1991).  but  before  June  15. 1991. 
Date  of  issuance:  January  3. 1991 
Effective  date:  January  3. 1991 
Amendment  Noj  25 
Facility  Operating  License  No.  NPF- 
74:  The  amendaoent  revised  the 
Technical  Spedfications. 

Date  of  initial  notice  in  Fadeiai 
Register  November  28. 1990  (55  FR 
4944S)  TitB  CaiiHuitirian's  related 
evaluatiaa  of  the  aaoendment  is 
contained  in  a  Safety  Evaluation  dated 
January  3.  lOBL 

No  sigsiificant  hazards  consideratioa 
comments  received:  No  oomments. 
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Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12  East 
McDowell  Road.  Phoenix.  Arizona  85004 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos,  50-317  and  50-318,  Calvert 
Cliffs  Nudear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
August  28, 1990 

Brief  description  of  amendments: 
Revise  Technical  Specification 
Surveillance  Requirement  4.0.2  by 
deleting  the  requirement  that  allows  the 
combined  time  interval  for  any  three 
consecutive  surveillance  intervals  not  to 
exceed  3.25  times  the  specified 
surveillance  interval.  The  change  is 
based  on  the  guidance  of  the  Nuclear 
Regulatory  Commission's  Generic  Letter 
89-14.  "Line-Item  Improvements  in 
Technical  Specifications  -  Removal  of 
the  3.25  Limit  on  Extending  Surveillance 
Intervals."  The  supporting  Bases  for 
Technical  Specification  4.0.2  are  also 
revised  to  reflect  the  requested  changes. 

Date  of  issuance:  January  2. 1991 

Effective  date:  January  2. 1991 

Amendment  Nos.:  150  and  132 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  17, 1990  (55  42093) 

■fhe  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  2. 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Mar>'land. 

Boston  Edison  Company,  Docket  No.  50- 
293,  Pilgrim  Nudear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment 
August  21. 1990.  as  supplemented  on 
November  8.  and  December  3. 1990. 

Brief  description  of  amendment 
Modify  technical  specifications  having 
cycle-specific  parameter  limits  by 
replacing  the  value  of  those  limits  with  a 
reference  to  a  Core  Operating  Limits 
Report  for  the  values  of  those  limits. 

Date  of  issuance:  January  2. 1991 

Effective  date:  January  2. 1991 

Amendment  No.:  133 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications.  The  supplemental 
information  submitted  on  November  8 
and  December  3, 1990  withdrew  the 
request  to  1)  add  alternate  requirements 
for  fuel  assemblies,  2)  revise  the  reactor 
vessel  water  level  safety  limit,  and  3) 
add  an  alternate  action  statement 
regarding  APRM  gain,  and  provided 
additional  information  regarding  the 


amendment  request  that  was  not  outside 
the  scope  of  the  original  October  3, 1990 
notice. 

Dote  of  initial  notice  in  Federal 
Register  October  3, 1990  (55  FR  40458) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  2, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &  Light  Company,  et  al., 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
May  22, 1990.  as  supplemented 
December  27, 1990. 

Brief  Description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  delete  Item  7,  Residual 
Heat  Removal  Head  Spray  Flow,  from 
Technical  Specification  Tables  3.3.5.2-1 
and  4.3.5.2-1.  dealing  with  remote 
shutdown  monitoring  instrumentation. 
The  head  spray  mode  of  the  residual 
heat  removal  is  no  longer  in  use  at 
Brunswick  and.  as  such,  performing  fhe 
required  surveillances  constitutes 
unnecessary  personnel  radiation 
exposure. 

Date  of  issuance:  January  9. 1991 

Effective  date:  January  9. 1991 

Amendment  Nos.:  151  and  181 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  25, 1990  (55  FR  30292) 

The  December  27, 1990  letter  provided 
TS  pages  that  did  not  change  the  initial 
determination  of  no  significant  hazards 
consideration  as  published  in  the 
Federal  Register. 

The  Commission'.s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  9, 1991. 

No  significant  hazards  consideration 
comments  received:  No. 

Wilmington,  William  Madison 
Randall  Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment 
August  21. 1990.  as  supplemented 
September  19. 1990.  September  28. 1990, 
and  October  18. 1990.  The  original 
amendment  request  was  superseded 
October  19, 1990.  and  supplemented 


November  1, 1990,  and  December  21. 
1990 

Brief  description  of  amendment  The 
amendment  is  required  as  a  result  of 
Plant  Modification  M1005  related  to  the 
plant  vent  system.  The  modification 
will:  (1)  upgrade  the  plant  vent  radiation 
monitor  for  particulate  iodine,  and  noble 
gas  detections;  (2)  upgrade  the  stack 
flow  monitors  and  incorporate  isokinetic 
samphng  of  the  plant  vent  effiuents:  (3) 
provide  new  control  room  indication 
and  recording  equipment  for  the 
upgraded  instrumentation;  and  (4) 
permanently  divert  the  condenser  air 
ejector  discharge  from  the  atmospheric 
vent  to  the  plant  vent  and  remove  the 
automatic  divert  interlock  from  the 
condenser  air  ejector  radiation  monitor. 

Date  of  issuance:  January  10, 1991 

Effective  date:  January  10, 1991 

Amendment  No.  131 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  3, 1990  (55  FR  40461) 
and  renoticed  November  7, 1990  (55  FR 
46880).  The  November  1  and  December 
21. 1990,  submittal  provided  clanf>'ing 
information  that  did  not  change  the 
determination  of  no  significant  hazards 
consideration  published  in  the  Federal 
Register  (55  FR  46880)  on  November  7, 
1990.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  10, 1991 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues,  Hartsville, 
South  Carolina  29535 

The  Cleveland  Electric  Illuminating 
Company.  Duquesne  Light  Company, 
Ohio  Edison  Company.  Permsylvania 
Power  Company,  Toledo  Edison 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant.  Unit  No.  1,  Lake 
County.  Ohio 

Date  of  application  for  amendment 
July  17. 1990.  as  supplemented 
November  30, 1990. 

Brief  description  of  amendment  The 
amendment  added  Cer.terior  Service 
Company  (CSC)  as  a  licensee  to  the 
Facility  Operating  License.  It  authorized 
CSC  and  the  Cleveland  Electric 
Illuminating  Company  (CEI)  to  act  as 
agents  for  the  other  licensees  and 
granted  them  the  exclusive 
responsibility  and  control  over  the 
construction,  operation  and 
maintenance  of  the  facihty.  Changes  to 
the  Technical  Specifications  were  also 
made  to  reflect  the  change  in  title  of  the 
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CEI  Viu  FmidBot-Naclear  Groop  to 
CSC  Vice  President.  Nuclear  (Perry)  tor 
coaciBtsncy  wiA  ikn  cnnent 
orgaiizatiaaal  ilnu^nre. 

Dale  ofmBOMoe:  Deoeaber  XU 1980 

Effectrm  dote:  December  31.  IWO 

Amettdmettt  No.  36 

Facility  Operating  License  No.  NPF- 
58.  VrAt  amendment  revised  Ae  License 
atid  the  Tedmical  SpeciftcatioTW. 

Date  of  initial  notice  in  Fedwal 
Register  October  3. 1990  (55  FR  40*63) 
The  Commission's  related  evahiation  of 
the  amendment  is  contained  in  a  Safety 
Evahialion  dated  December  H.  1990. 

No  significant  hazards  consideration 
commenls  received  No 

Local  Public  Document  Room 
hcatixuv  Perry  Public  Library.  3753  Main 
Street,  Perry,  Ohio  44081 

Consumers  Power  Companr>  Dookai  No. 
SO-in.  8^  Rock  Poiat  Ptant.  Chailm<oix 

Coiaity.  MiddfM 

Date  of  application  for  amendment 
August  14,  W90 

Brief  description  of  amendment  This 
amendment  revises  Technical 
Specificatian  Sections  fl.27.g(4),  «5.5.1Z 
and  C.3.4  to  reflect  changes  in  die 
organizational  structure  of  the 
Operations  and  Engineering 
Departments. 

Date  of  Issuance:  January  2, 1991 

Effective  date:  January  2, 1991 

Ameadment  No.:  104 

Facility  Operating  License  NaDPR-6. 
The  amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fadaial 
Registv:  October  3. 1^90  (55  FR  40464) 
The  Commisaion's  related  evaliution  of 
the  amendment  is  contained  in  a  Salety 
Evaluation  dated  January  2, 1991 

No  significant  hazards  consideration 
comnnents  received.  No. 

Local  Public  Docvanent  Room 
location:  Nordi  Central  Michigan 
College.  1515  Howard  Street.  Petoskey, 
Mich^an  4flT7D. 

Consiunai*  Power  Company,  Docket  No. 
50-lSS,  mg  Rodi  Point  Plant,  Charlevoix 
County,  Michigan 

Date  of  application  for  amendnient: 
August  15, 1900 

Brief  deecription  of  amendment  This 
amendment  removes  the  provision  of 
Specification  1.1.4  that  hoitB  the 
combined  tta»  interval  ior  three 
consecidive  aurveiilanoes  to  less  than 
3.25  times  the  specified  interval  per 
guidance  provided  in  Generic  Letter  89- 
14  dated  August  21, 19Se. 

Date  of  laauance:  Janaary  L  1991 

Effective  date:  January  2. 1891 

Amendment  No.:  105 


Facility  Operating  License  No.  DPR-O. 
Tht  amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Re«ytar.  October  aa  1990  (55  FR  40495) 
The  CommiBsion's  related  evabalion  of 
the  amendment  is  coatained  in  a  Saiety 
Evaluatian  dated  January  2, 1991 

No  sifosficant  hazards  conaideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770. 

Duquasne  Lifht  Caapaiiy,  Docket  No. 
50-334.  Beaver  Valley  Power  SUMob, 
Unit  No.  1.  ShiwM»a»rt,  PeeBsytvania 

Date  of  application  for  amendment: 
June  11, 1990 

Brief  description  of  amendment:  That 
amendment  revises  the  Appendix  A  TSs 
relating  to  the  Reactor  Coolant  System 
heatup  and  cooldown  rates  for  the  first 
10  effective  fulJ-power  years.  The 
proposed  changes  would  modify  Figures 
3.4-2  and  3.4-3  of  Appendix  A  Technical 
Specification  3.4.0.1. 
Date  of  issuance:  Jaxiaary  7. 1991 
Effective  date:  January  7. 1991 
Amendment  No.  36 
Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  19, 1990  (55  FR 
38600) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  7. 1991 
No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenoe.  Aliquippa, 
Pennsylvania  15001. 

EntBrgy  Operatioiis.  lac.  Docket  Na  50- 
388,  Arkansas  Nudeai  Oaa,  Unit  Na  2. 
Pope  County,  Arkansas 

Date  of  application  for  amendment 
October  9, 1990. 

Brief  description  of  amendment  The 
amendment  to  Arkansas  Nuclear  One, 
Unit  2  (ANO-2)  Technical  Specifications 
Table  3.6-1  deletes  the  exclosion  of  Type 
C  leakage  teats  for  containment 
isolation  check  valves. 

Date  of  issuance:  December  31, 1990 

Effective  date:  30  days  from  the  dale 
of  issuance 

Amendment  No.:  112 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  28, 1990  (55  FR 
49449)  The  Commission's  related 
evaluation  of  the  amerKiment  is 


contained  4n  a  Safety  Evalaation  dated 
December  St,  tS9S. 
No  BigDificant  hazards  oonsideration 

comments  received:  No. 

Locai  Public  Documeat  Room 
location:  ToialinsoB  Library,  Ackansaa 
Tech  UnivertUy,  Ruasdlvillfi,  Arkansas 
72801 


Indiana  Michigan  Power  I       .     . 
Docket  No.  50-3U,  DoaaU  C  Cosk 
Nuclear  Plant.  IMl  No.  1,  Boiriao 
County,  Midueaa 

Date  of  application  for  amendment 
July  23,  lf90 

Brief  description  of  amendment  The 
amendment  allowed  a  decrease  in  the 
minimum  measured  flow  requirement 
found  m  TaWe  3.2-1  of  the  Technical 
Specifications.  The  Reactor  Core  Safety 
Limit  Figure  2.1-1  and  Table  2.2-1 
Functional  Unit  12  footnote  have  also 
been  revised  accordingly. 

Date  of  issuance:  January  4, 1991 

Effective  date:  Jairaary  4, 1991 

Amendment  No.:  152 

Facility  Operating  License  No.  DPR- 
58.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Faderd 
Register  September  5, 1890  (55  FR 
36346).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  4. 1991. 

No  signiiicant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Maude  ft-eaton  Paienake 
Memorial  Library.  500  Market  Street,  St 
Joseph.  Michigan  49065. 

Niagara  Mohawk  Power  CoiparatieB. 
Docket  Noa.  S0-22Q.  and  50-410.  Nine 
Mile  Point  Nudear  fiutioa.  Unit  Noa.  1 
and  2,  Oswego  County,  New  York 

Date  of  application  for  amendments: 
September  21, 199a  as  sappleanented 
October  4. 1990.  and  November  30, 1990, 
for  NMP-1  and  September  21, 1990,  as 
supplemented  October  4,  MSa  and 
December  10. 1990,  for  NMP-2 

Brief  description  of  amendments: 
These  amendments  revise  Tedmical 
Specifcations  Section  6i). 
Administrative  Controls,  to  reflect 
management  changes  reaulting  from  the 
reorganization  of  the  Nudear  Division. 
Date  of  issuance:  December  31, 1990 
Effective  date:  December  31, 1900 
Amendment  Nos.:  Unit  1, 120;  Unit  2, 
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Facility  Operating  License  Noe.  DPR- 
63  and  NPF-dS:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  19,  lOBO  (55  FR  42524] 
The  ComBHSflions  related  evalaation  of 
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the  araeodments  is  contained  in  a  Safety 
Evaluatian  dated  December  31, 1990 

No  significant  hasards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

NoiAem  States  Power  Company. 
Docket  No.  50-283.  Monticello  Nuclear 
Generating  Plant,  Wnght  County. 
Minoeaota 

Date  of  application  for  amendment 
October  4. 1990 

Brief  description  of  amendment 
Corrects  administrative,  editorial  and 
typographical  errors  of  previous 
amendments. 

Date  of  issuance:  December  20. 1990 

Effective  date:  December  2a  1990 

Amendment  No.:  76 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  31, 1990  (55  FR  45885) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  20, 1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  [)epartment, 
300  NicoUet  Mall  Minneapolis. 
Minnesota  55401. 

Pacific  Gaa  and  Eleclrk  Company, 
Docket  Noa.  50-275  and  50-323.  Diablo 
Canyon  Nudear  Power  Plant,  Unit  Noa. 
1  and  2,  San  Luia  Obispo  Connty. 
California 

Date  of  application  amendments: 
September  11, 1990  (Reference  LAR  90- 
07) 

Brief  description  of  amendments:  The 
amendments  revised  Tedmical 
Specifications  4.7.7.1.b.  to  permit  a  one- 
time extension  of  the  inspection  period, 
for  the  case  of  one  inoperable  snubber 
of  a  given  type,  from  12  months  plus  or 
minus  25  percent  to  15  months  plus  or 
minus  25  percent  for  Unit  1.  Cycle  4.  The 
change  is  needed  to  avoid  an  otherwise 
unnecessary  unit  shutdown  and  the 
associated  potential  challenges  to  plant 
safety  systems. 
Date  of  issuance:  January  8, 1991 
Effective  date:  January  8, 1991 
Amendment  Nos.:  58  and  57 
Facility  Gyrating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Spedfications. 

Date  of  initial  notice  in  Federal 
Register  November  14. 1990  (55  FR 
47574)  The  Commission's  related 
evaluation  of  the  amendments  is 


contained  in  a  Safety  Evaluation  dated 
January  8, 1901. 

No  significant  hazard*  consideratioo 
commenta  received:  Na 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Public  Service  Company  of  Colorado. 
Docket  No.  50-267,  Fort  SL  Vram 
Nudear  Generating  Station,  PlatteviOe, 
Colorado 

Date  of  application  for  amendment 
June  6, 1990  as  supplemented  September 
14,190a 

Brief  description  of  amendment 
Amendment  revises  security 
requirements  to  be  consistent  with 
permanent  shutdown  status  of  Fort  St. 
Vrain  reactor. 

Date  of  issuance:  December  31, 1990 

Effective  dote:  December  31, 1900 

Amendment  No.:  78 

Facility  License  No.  DPR-34: 
Amendment  revised  the  license 

Date  of  initial  notice  in  Federal 
RegMar  August  31. 1900  (55  FR  35745) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  December  31, 1990 
Public  comments  received:  No 
comments  or  requests  for  hearing  were 
received 

Local  Public  Document  Room 
Location:  Greeley  Public  Library.  City 
Complex  Building,  Greeley,  Colorado 
80631 

Public  Service  Electric  ft  Gaa  Company, 
Docket  Na  50454.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jeraey 

Date  of  application  for  amendment 
September  4, 1990 

Brief  description  of  amendment  This 
amendment  eliminated  the  Average 
Power  Range  Monitor  (APRM) 
downscale  RPS  scram  Technical 
Spedfication  requirements.  The  APRM 
downscale  scram  was  designed  to 
reactivate  the  Intermediate  Range 
Monitor  (IRM)  upscale  scram  fimctions 
when  the  assodated  APRM  channel  is 
downscale  and  the  Reactor  Mode  switch 
is  in  the  Run  position. 

Date  of  issuance:  January  2. 1991 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  the  date  of  issuance. 

Amendment  No.  39 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  afiiu'tial  notice  in  Federal 
Register  October  3, 1990  (55  FR  40473) 
The  Commiasion's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  Jannary  2. 1991. 

No  sigaificaot  hazards  conskleration 
comments  received:  No 

Locai  Public  Document  Room 
location:  Pennaville  Public  Library,  190 
S.  Broadway.  Pennsvilte.  New  Jersey 
08070 

Southern  California  Edison  Company,  at 
aL,  Docket  Nos.  50-361  and  50-382.  San 
Onofre  Nudear  Generating  Station,  Unit 
Nos.  2  and  3.  San  Diego  County, 
California 

Date  of  application  for  amendments: 
November  8, 1990 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  3/4^.1.1,  "Safety 
Valves."  TS  Table  3.7.1,  "Steam  Lme 
Safety  Valves  Per  Loop."  TS  Table  3.7-2, 
"Maximum  Allowable  Linear  Power 
Level-High  Trip  Setpotnt  With 
Inoperable  Steam  Line  Safety  Valves 
During  Operation  With  Both  Steam 
Generators."  and  the  correspcmding 
Bases  section. 

Date  of  issuance:  December  28. 1990 

Effective  date:  December  28, 1990 

Amendment  Nos.:  91  and  81 

Facility  Operating  License  Nos.  NPF- 
10  andNPF-15:  The  amendments  rcN'ised 
the  Technical  Spedficalions. 

Date  of  initial  notice  in  Federal 
Re^ster  November  28. 1990  (55  FR 
49458)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  28, 1990 

No  significant  hazards  considerahon 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Librarv,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713. 

Southern  California  Etfison  Company,  et 
al..  Docket  No.  50-206,  San  Onotre 
Nndear  Generating  Station,  Unit  No,  1, 
San  Diego  Comity,  Cahfomia 

Date  of  application  for  amendment 
November  7. 1990 

Brief  description  of  amendment 
Provisional  Operating  License  No.  DPR- 
13  was  modified  by  an  NRC  Order  dated 
January  2, 1990,  which  required  that  the 
Cycle  11  and  Cycle  12  Full  Term 
Operating  License  (FTOL)  projects  be 
completed  in  accordance  with  the 
schedules  that  were  attached  to  the 
Order.  This  amendment  revises  the 
schedule  that  was  established  for 
completing  Cyde  11  FTOL  Projects  No  5 
(RHR  Overpressure  Protection)  and  No. 
18  (Containment  Venting). 

Date  of  issuance:  December  28. 1990 

Effective  date:  December  28. 1990 

Amendment  No.:  141 
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Provisional  Operating  License  No. 
DPR-13:  The  amendment  revised  the 
SONGS  1  Cycle  11  FTOL  Projects 
schedule. 

Date  of  initial  notice  in  Federal 
Register  November  28, 1990  (55  PR 
49457)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  letter  dated  December  28, 
1990. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location;  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine. 
California  92713 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant.  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
June  4, 1990  as  supplemented  October 
24. 1990. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  (TS)  to  (1)  change  the 
Reactor  Protection  System  circuit 
protection  trip  level  setpoints  for  Unit  2, 
(2)  add  surveillance  requirement  4.1.B.2 
to  Units  1  and  3  TS  with  the  new 
setpoints,  (3)  add  surveillance 
requirement  4.1.B.1  with  the  new 
setpoints,  to  Unit  3  TS  and  (4)  add 
limiting  conditions  for  operation  3.1.B.1 
and3.1.B.2to  Unit  3  TS. 

Date  of  issuance:  January  3, 1991 

Effective  date:  January  3, 1991 

Amendment  Nos.:  178, 184,  and  149 

Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-m: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  3, 1991. 

The  October  24, 1990,  letter  provided 
clarification  and  did  not  change  the  no 
significant  hazards  consideration 
determination  as  published. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Docliet  No. 
50-260,  Browns  Ferry  Nuclear  Plant.  Unit 
2,  Limestone  County,  Alabama 

Dote  of  application  for  amendment: 
July  6, 1990;  supplemented  July  13, 1990 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TS)  to  revise  (1)  the 
Automatic  Depressurization  System 
(ADS)  initiation  and  high  drywell 
bypass  timer  names  and  setpoints,  (2) 


the  number  of  operable  ADS  valves 
required  for  startup,  (3)  the  limiting 
conditions  for  operation  (LCO)  to 
operate  with  inoperable  valves  and  (4) 
the  ADS  TS  bases. 

Date  of  issuance:  January  9,  1991 

Effective  date:  January  9, 1991.  and 
shall  be  implemented  within  30  days 

Amendment  Nos.:  185 

Facility  Operating  License  No.  DPR- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  5, 1990  (55  PR 
36351)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  9, 1991. 

No  significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant.  Unit 
2,  Limestone  County.  Alabama 

Date  of  application  for  amendment: 
July  13, 1990  as  supplemented  by  letter 
dated  September  17, 1990  (TS  290) 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  (TS)  Table  3.2.B  to 
incorporate  new  allowable  setpoint 
values  for  the  High  Pressure  Coolant 
Injection  (HPCI)  and  Reactor  Core 
Isolation  Cooling  (RCIC)  steam  line 
space  instrument  channels.  TS  Tables 
3.2.B  and  4.2.B  are  revised  to  indicate 
where  temperatures  are  being 
monitored.  The  notes  for  TS  Table  3.2.B 
have  been  revised  to  include  a  new  note 
on  operability  requirements  and  delete  a 
note  no  longer  needed. 
Date  of  issuance:  January  10, 1991 
Effective  date:  January  10, 1991  and 
shall  be  implemented  within  30  days 
Amendment  No.:  187 
Facility  Operating  License  No.  DPR- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  5, 1990  (55  FR 
36352)  The  additional  information 
provided  in  the  September  17, 1990  letter 
did  not  change  the  substance  of  the 
original  notice.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  10, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens,  Alabama  35611. 


Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant,  Unit 
2,  Limestone  County,  Alabama 

Date  of  application  for  amendment: 
August  6, 1990  as  supplemented  October 
9,  1990  (TS  291) 

Brief  description  of  amendment-  The 
amendment  revises  Level  1  low  reactor 
pressure  vessel  water  level  Limiting 
Safety  System  Setting  and  Safety  Limit. 
In  addition,  the  temporary  provisions  of 
Amendment  158,  related  to  reactor  low 
water  level  instruments,  are  deleted. 

Date  of  issuance:  January  2, 1991 

Effective  date:  January  2, 1991,  and 
shall  be  implemented  within  30  days 

Amendment  No.:  183 

Facility  Operating  License  No.  DPR- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  (55  FR  36353)  September  5, 
1990  The  October  9, 1990  letter 
mentioned  above  provided  clarifying 
information  that  did  not  change  the 
initial  determination  of  no  significant 
hazards  consideration  as  previously 
published  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  2, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1.  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
August  6, 1990 

Brief  description  of  amendments: 
These  amendments  revise  Table  3.2.A, 
Note  l.D  to  allow  the  operators  one  hour 
to  isolate  shutdown  cooling  under 
certain  circumstances. 
Date  of  issuance:  December  31, 1990 
Effective  date:  December  31, 1990 
Amendment  Nos.:  177, 182. 148 
Facility  Operating  Licenses  Nos. 
DPR-33.  DPR-52  and  DPR-m 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  5, 1990  (55  FR 
36355)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  31, 1990. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 
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Tenneaeee  VaHey  AaAaxaky,  Docket 
Nos.  BB-aaa  and  SA^EBt,  Brawn  Feiry 
Nuckar  PUmt,  Unita  2  and  3,  Limestone 
County,  AlahaBM 

Date  of  application  for  amendments: 
July  13, 1990 

Brief  description  of  amendments:  This 
amendment  will  assure  the  availability 
of  emergency  power  from  Unit  3  to 
support  Unit  2  operation. 

Date  of  issiKince:  January  9, 1991 

Effective  date:  January  9, 1991 

Amendment  Nos.:  186  for  Unit  2  and 
150  for  Unit  3 

Facility  Operating  Licenses  Nos. 
DPR-52  andDPR-68:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  5, 1990  (55  FR 
36354)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  9, 1991. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street  Athens,  Alabama  35611. 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  56-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
July  17, 1990 

Brief  description  of  amendment-  The 
amendment  added  Centerior  Service 
Company  as  a  licensee  in  the  Facility 
Operating  License,  and  authorized  the 
Toledo  Edison  Company  and  Centerior 
Service  Company  to  act  as  agent  for  the 
Cleveland  Electric  Illuminating 
Company,  and  have  exclusive 
responsibility  and  control  over  the 
construction,  operation  and 
maintenance  of  the  facility.  The 
amendment  also  added  a  new  condition 
to  the  license  related  to  the  existing 
antitrust  conditions. 

Date  of  issuance:  December  31, 1990 

Effective  date:  December  31, 1990 

Amendment  No.  152 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  September  19, 1990  (55  FR 
38606)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  31, 199a  No  significant 
nazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2atH  Bancroft 
Avenue,  Toledo,  Ohio  43606. 


ViigiBia  Qeckk  and  Pomrar  Coapaay. 
Docket  Noe.  SD^M  a^  5»-2Bl.  Sorry 
Power  Statfcso.  Uaii  Noa.  1  and  2,  Sorry 
CooBty,  Vkgiiiia. 

Date  of  cp^Iication  for  amendments: 
March  8, 1990 

Brief  deacription  of  amendments: 
These  amendiDents  eliminate  the 
monthly  flush  requirements  for  the 
sensitized  stainless  steel  piping  installed 
in  the  safety  infection  and  containment 
spray  systems. 

Date  of  issuance:  December  28. 1990 

Effective  date:  December  28, 1990 

Amendment  Nos.  150. 147 

Facility  Operating  License  Noa.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  14, 1990  (55  FR 
47579)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  28, 1990 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swera  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
Coimty,  Virginia. 

Date  of  application  for  amendments: 
October  11. 1990,  as  supplemented 
October  12, 1990 

Brief  description  of  amendments: 
These  amendments  add  the  position  of 
Supervisor  Shift  Operations  to  the  Surry 
Tt.".  The  individual  in  this  position  would 
be  required  to  fulfill  the  functional  and 
qualification  requirements  of  the 
"Operations  Manager"  as  required  by 
ANS-3.1  (12/79  Draft). 

Date  of  issuance:  December  31, 1990 

Effective  date:  December  31, 1990 

Amendment  Nos.  151. 148 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Etecember  31, 199a 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185 


Notice  of  li—nrn  of  Amendmeot  to 
Facility  Opecalmg  Ucenae  and  Final 
DetermfaialiaD  of  No  SigBificaal  Haaatds 
ConndeiatuM 

Ehiring  the  period  since  publication  of 
the  last  biweekly  notice,  indnidual 
notices  of  issuance  of  amendments  have 
been  issued  for  the  facilities  as  listed 
below.  These  notices  were  previously 
published  as  separate  individual 
notices.  Tliey  are  repeated  here  because 
this  biweekly  notice  lists  all 
amendments  that  have  been  issued  for 
which  the  Commission  has  made  a  final 
determination  that  an  amendment 
involves  no  significant  hazards 
consideration. 

In  this  case,  a  prior  Notice  of 
Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  was  issued,  a  hearing  was 
requested,  and  the  amendment  was 
issued  before  any  hearing  because  the 
Commission  made  a  final  determination 
that  the  amendment  involves  no 
significant  hazards  consideration. 

Details  are  contained  m  the  individual 
notice  as  cited. 

Florida  Power  and  Ligiit  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4,  Dade  County. 
Florida 

Date  of  application  for  amendments: 
July  2. 1990,  as  supplemented  July  3.  July 
9,  July  12.  July  23,  September  6  and 
September  28. 1990 

Brief  description  of  amendments: 
These  amendments  modify  the 
Technical  Specifications  to 
accommodate  changes  made  to  the  plant 
as  a  result  of  the  Emergency  Power 
System  Enhancement  Project. 
Date  of  issuance:  December  za.  1990 
EffeUive  dale:  December  2a  1990 
Amendment  Nos.  138  and  133 
Facility  Operating  Licenses  Nos. 
DPR-31  andDPR-41:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  w  Federal 
Register  September  26, 1990  (55  FR 
39331) 

Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License  and  Final 
Determination  of  No  Significant  Hazards 
Consideration  and  Opportunity'  for 
Hearing  (Exigent  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
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and  requlremenU  of  the  Atomic  Energy 
Act  of  19M,  aa  amended  (the  Act),  and 
the  Commission'!  rules  and  regulations. 
The  Commission  has  made  appropriate 
flndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hatards  Consideration 
Determination  and  Opportimity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportimity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  pubhc  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  hcensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportimity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  signiBcant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  fmal  determination  that  the 
amendment  involves  no  significant 


hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  re8p>ect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  N.W..  Washington,  D.C.,  and  at 
the  local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 
The  Commission  is  also  offering  an 
opportimity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
February  8, 1991,  the  hcensee  may  file  a 
request  for  a  hearing  with  respect  to 
Issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 


that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  Ae  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  Intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  N.W..  Washington,  D.C. 
20555  and  at  the  Local  Public  Document 
Room  for  the  particular  facility  involved. 
Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  Hst  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
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Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  In  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  N.W..  Washington,  D.C, 
by  the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
(Project  Director):  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  pubUcation 
date  and  page  number  of  this  Fefieral 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commi3sion,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station.  Lincoln  County, 
Maine 

Date  of  application  for  amendment 
December  28, 1990,  as  supplemented  on 
December  31, 1990  and  January  4. 1991. 

Brief  description  of  amendment:  The 
emergency  amendment  consists  of 
changes  to  Technical  Specification 
Table  4.10-2,  Steam  Generator  Tube 
Inspection,  by  substituting  the 


additional  tube  inspections  in  steam 
generator  (S/G)  No.  2.  and  in  S/G  No.  3 
if  required,  for  required  tube  inspections 
in  S/G  No.  1. 

Date  of  issuance:  January  4. 1991 

Effective  date:  January  4, 1991 

Amendment  No.:  118 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No  The  Commission's 
related  evaluation  of  the  amendment 
finding  of  emergency  circumstances,  and 
fmal  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated  January  4, 
1991 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  P.O.  Box  367.  Wiscasset  Maine 
04578. 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  255  Franklin 
Street  Boston,  Massachusetts  02110 

NRC  Project  Director:  Richard 
Wessman 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission 

Martin  |.  Virgilio, 

Acting  Director.  Division  of  Reactor  Projects  ■ 

IlI/lV/V  Office  of  Nuclear  Reactor 

Regulation 

[Doc.  91-1396  Filed  1-22-91:  8:45  am] 

BIUJNO  COOC  7SWM1-0 

[Docket  Nos.  5(M16  and  5(M17] 

Mississippi  Power  and  Ught  Co^ 
Grand  Gutf  Nuclear  Station;  Relocation 
of  Local  PuMIc  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  relocated  the  local  public  document 
room  (LPDR)  for  the  Grand  Gulf  Nuclear 
Station  from  the  George  M.  McLendon 
Library,  Hinds  Community  College, 
Raymond.  Mississippi,  to  the  Judge 
George  W.  Armstrong  Library,  Natchez, 
Mississippi.  The  relocation  was  at  the 
request  of  the  McLendon  Library  which 
was  no  longer  able  to  maintain  the 
collection  due  to  limited  hbrary  space. 
Members  of  the  public  may  now  inspect 
and  copy  documents  and 
correspondence  related  to  the  operation 
of  the  Grand  Gulf  Nuclear  Station  at  the 
Judge  George  W.  Armstrong  Library,  S. 
Commerce  at  Washington  StreeU, 
Natchez.  Mississippi  39120.  The  hbrary 
is  open  on  the  following  schedule: 
Monday  through  Thursday  9  am  to  6  pm; 
Friday  9  am  to  5  pm;  and  Saturday  9  am 
to  1  pm. 

For  further  Information,  interested 
parties  in  the  Natchez  area  may  contact 


the  LPDR  directly  through  Ms.  Elizabeth 
Roderick,  Library  Director,  telephone 
number  (801)  445-8862.  Parties  outside 
the  service  area  of  the  LPDR  may 
address  their  requests  for  records  to  the 
NRC's  Public  Document  room.  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC  20555.  telephone  number  (202)  634- 
3273. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  documents  at  the  Grand 
Gulf  LPDR  should  be  addressed  to  Ms. 
Jona  Souder,  LPDR  Program  Manager, 
Freedom  of  Information  Act/Local 
Public  Document  Room  Branch,  Division 
of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  number  (301)  492-7536.  or 
ToU-Free  800-638-8081. 

Dated  at  Bethesda.  Mar>land.  this  16th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Doonie  H.  Gtimsley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Senices.  Office  of 
Administration. 

[FR  Doc.  91-1527  Filed  1-22-91:  8:45  am] 
BIUJNO  cooe  mo-ov-M 


[Docket  No.  50-336] 

Norttieast  Nuclear  Energy  Co^  et  al; 
Millstone  Nuclear  Power  Station,  Unit 
No.  2;  Exemption 


The  Northeast  Nuclear  Energy 
Company,  et  al.  (the  licensee),  is  the 
holder  of  Facility  Operating  License  No. 
DPR-65  which  authorizes  operation  of 
the  Millstone  Nuclear  Power  Station. 
Unit  No.  2,  at  a  steady  state  power  level 
not  in  excess  of  2700  megawatts 
thermal.  The  facility  is  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  the  town  of  Waterford, 
Connecticut  The  license  provides. 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect 

n 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power  reactors 
as  specified  in  10  CFR  50.54(o)  is  that 
primary  reactor  containments  shall  meet 
the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part  50, 
appendix  J.  Section  III  of  appendix  J 
contains  three  subsections,  lettered  A 
through  C  each  of  which  specifies 
requirements  for  a  particular  aspect  of 
containment  leak  testing.  Sections  III.A 
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and  m.C  are  the  subjecta  of  this 
exemption  request.  Specifically,  section 
III.A  identifies  certain  components 
subject  to  requirements  of  section  III.C 
and  section  III.C  of  appendix )  identifies 
leakage  testing  requirements  (Type  C 
Tests)  for  containment  isolation  valves 
that  can  provide  a  direct  connection 
between  the  inside  and  outside 
atmospheres  of  the  primary  reactor 
containment  under  normal  operating 
conditions. 

in 

By  letter  dated  June  8, 1990,  the 
licensee  requested  an  exemption  from 
the  requirements  of  Section  III.A  and 
Section  III.C  of  Appendix  J  to  the  extent 
that  it  requires  Type  C  (local  leak  rate) 
testing  of  containment  isolation  valves 
in  the  reactor  building  closed  cooling 
water  (RBCCW)  system.  The 
acceptability  of  the  exemption  request  is 
addressed  below.  Details  are  contained 
in  the  NRC  staffs  related  Safety 
Evaluation. 

The  licensee  has  provided  several 
reasons  to  support  the  contention  that 
the  exemption  would  not  present  an 
undue  risk  to  the  public  health  and 
safety.  First,  the  12  RBCCW  system 
valves  are  designed  to  be  open  in  the 
event  of  an  accident  because  the 
RBCCW  system  is  intended  to  cool  the 
Containment  Air  Recirculation  (CAR) 
system.  This  safety  related  function 
requires  the  circulation  of  water  in  the 
RBCCW  system  (at  a  minimum  pressure 
of  60  psig)  in  the  event  of  an  accident 
and  consequently  requires  the  valves  to 
be  open.  As  a  result,  the  valves  do  not 
receive  a  containment  isolation  signal  in 
the  event  of  an  accident — the  remote 
manual  actuation  switches  for  some 
valves  are  locked  in  the  open  position  in 
the  control  room;  other  valves  will  open 
on  a  Safety  Injection  Actuation  System 
signal.  Moreover,  on  a  failure  of  DC 
power  or  instrument  air,  the  valves 
would  fail  in  the  open  position.  Clearly, 
if  the  valves  are  open  as  designed 
during  an  accident,  their  leak-tight 
integrity  is  irrelevant. 

Second,  the  maximum  calculated 
pressure  in  the  containment  in  the  event 
of  a  design  bases  accident  is  54  psig. 
Because  the  minimum  design  pressure  in 
the  RBCCW  system  is  60  psig,  the  only 
leakage  through  the  valves  would  be 
into  the  containment  from  the  RBCCW 
system.  It  may  be  that  a  single  active 
failure  (e.g.,  of  a  pump),  or  failure  of  a 
component  that  may  not  be  safety-grade 
or  may  only  satisfy  some  but  not  all  of 
the  current  staff  standards  for  safety- 
grade  equipment,  might  result  in 
RBCCW  pressure  be  less  than  54  psig, 
but  it  is  likely  that  system  pressure  will 
be  as  designed.  Also,  the  valves  would 


be  required  to  close  only  if  an  RBCCW 
system  line  or  CAR  system  cooler 
ruptured  inside  the  containment. 
However,  the  possibility  of  a  rupture  in 
connection  with  a  design  basis  accident 
is  small.  Specifically,  the  RBCCW 
system  is  a  Seismic  Category  1  system: 
it  ia  designated  Safety  Class  3  inside  the 
containment;  and  it  is  protected  from 
missiles  projected  through  failures  of 
components  that  are  not  Seismic 
Category  1  by  virtue  of  its  location  and 
configuration.  Although  current 
standards  for  a  closed  system  inside 
containment  call  for  it  to  be  Safety  Class 
2,  the  licensee  states  the  fabrication  of 
the  RBCCW  system  to  Safety  Class  3 
requirements  was  in  accordance  with 
the  acceptance  criteria  for  those  systems 
in  effect  when  it  was  designed;  thus, 
consistent  with  the  licensing  basis  of  the 
plant,  the  probability  of  rupture  should 
be  assumed  to  be  extremely  small.  The 
staff  finds,  for  this  low  energy  system, 
the  differences  in  Safety  Classes  2  and  3 
in  terms  of  fabrication  and  surveillance 
requirements  is  sufficiently  small  that 
there  is  good  likelihood  that  the  system 
will  remain  intact  during  an  accident. 

Third,  the  licensee  states  that  in  the 
event  of  an  accident  with  no  RBCCW 
system  operational,  the  surge  tank  that 
feeds  the  RBCCW  system  and  through 
which  it  is  vented  would,  as  a  result  of 
its  evaluation,  maintain  a  minimum 
pressure  therein  of  42  psig.  Therefore, 
the  only  leakage  through  the  valves  into 
the  RBCCW  system  would  be  that 
forced  by  containment  pressure  in 
excess  of  42  psig.  Although  the 
maximum  calculated  pressure  in  the 
containment  in  the  event  of  a  design 
basis  accident  is  54  psig.  it  is  unlikely  to 
remain  above  42  psig  after  the  initiation 
of  containment  spray.  Moreover,  even  if 
the  containment  atmosphere  in  an 
accident  leaks  into  the  RBCCW  system 
and  into  its  surge  tank,  that  atmosphere 
would  escape  only  into  the  enclosure 
building,  where  it  would  be  collected 
and  processed  by  the  Enclosiuj  Building 
Filtration  System:  a  spill  from  the  surge 
tank  would  be  retained  in  the  enclosure 
building.  Consequently,  the  impact  of 
valve  leakage  is  reduced. 

Based  on  the  above,  the  staff 
concluded  that  the  request  to  exempt  the 
12  RBCCW  system  valves  from  Type  C 
testing  to  be  justified  and  acceptable. 

rv 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances. 


as  set  forth  in  10  CFR  50.12(a)(ii).  are 
present  justifying  the  exemption,  namely 
that  the  application  of  the  regulation  in 
the  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Accordingly,  the 
Commission  hereby  grants  an  exemption 
as  described  in  Section  III  above  from 
the  requirements  of  sections  1II.A  and 
III.C  of  appendix  |  to  10  CFR  part  50. 

Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  impact  on  the 
environment. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  January.  1991. 

For  the  Nuclear  Regulatory  Commisaion. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — ////, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  91-1524  Filed  l-ZZSl:  8:45  amj 
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[Docket  Na  50-312] 

Sacramento  Municipal  Utility  District 
(Rancho  Seco  Nuclear  Generating 
Station);  Exemption 

I 

The  Sacramento  Municipal  Utility 
District  (the  licensee,  SMUD]  is  the 
holder  of  Facility  Operating  License  No, 
DPR-54  which  authorizes  the  operation 
of  the  Rancho  Seco  Nuclear  Generating 
Station.  The  facility  is  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  Sacramento  County,  California.  It 
is  currently  defueled  and,  by 
Confirmatory  Order  dated  May  2, 1990. 
"the  licensee  is  prohibited  from  placing 
any  nuclear  fuel  into  the  Rancho  Seco 
reactor  building  without  prior  approval 
from  the  NRC."  This  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect 

II 

Pursuant  to  10  CFR  50.54(w).  each 
commercial  power  reactor  licensee 
shall,  by  June  29, 1982,  take  reasonable 
steps  to  obtain  onsite  property  damage 
insurance  available  at  reasonable  costs 
and  on  reasonable  terms  from  private     - 
sources  or  to  demonstrate  to  the 
satisfaction  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  that  It 
possesses  an  equivalent  amount  of 
protection  covering  the  facility, 
provided,  among  other  things,  that  this 
insurance  must  have  a  minimum 
coverage  limit  no  lesa  than  the 
combined  total  of  (i)  that  offered  by 
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either  American  Nuclear  Insurers  (ANI) 
and  Mutual  Atomic  Energy  Reinsurance 
Pool  (MAERP)  jointly  or  Nuclear  Mutual 
Limited  (NML);  plus  (ii)  that  offered  by 
Nuclear  Electric  Insurance  Limited 
(NEIL),  the  Edison  Electric  Institute 
(EEI),  ANI  and  MAERP  jointly,  or  NML 
as  excess  property  insurance.  On 
August  5, 1987,  the  Commission 
amended  this  regulation  to  require  a 
minimum  coverage  limit  for  the  reactor 
station  site  of  either  $1.06  billion  or 
whatever  amount  of  insurance  is 
generally  available  from  private  sources, 
whichever  is  less  (52  FR  28963). 

m 

The  licensee,  prior  to  this  change,  was 
required  to  carry  the  full  amount  of 
onsite  primary  property  damage 
insurance  coverage  ($1.06  billion).  By 
letter  dated  March  5, 1990,  as  amended 
October  22. 1990,  the  licensee  requested 
an  exemption  to  reduce  the  amount  of 
property  damage  insurance  from  the  full 
amount  of  $1.06  billion  to  $30  million. 
The  licensee  states  that  the  requirement 
to  fully  comply  with  the  regulation 
represents  an  undue  financial  hardship 
and  burden.  In  the  letter  dated  October 
22, 1990,  the  licensee  provided  its 
justification  that  $30  million  of  primary 
property  damage  insurance  provides  an 
adequate  level  of  coverage  to  stabilize, 
clean  up  or  decontaminate  the  Rancho 
Seco  facility  based  on  the  limited  end 
much  less  severe  accidents  that  could 
occur  given  the  defueled  condition. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a)  are 
(1)  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security,  and  (2) 
present  special  circumstances.  Pursuant 
to  10  CFR  50.12(a)(2)(ii)  special 
circumstances  exist  when  compliance 
with  a  rule  would  not  serve  the  purpose 
of  or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  Pursuant 
to  10  CFR  50.12(a)(2)(iii)  special 
circumstances  exist  if  compliance  would 
result  in  undue  hardship  or  costs  in 
excess  of  those  contemplated  when  the 
regulation  was  adopted,  or  costs  that 
are  significantly  in  excess  of  those 
incurred  by  others  similarly  situated. 

By  letter  dated  March  5, 1990.  as 
amended  October  22, 1990,  the  licensee 
requested  an  exemption  from  one  of  the 
requirements  of  10  CFR  50.54(w)(l).  The 
licensee  has  requested  that  it  not  be 
required  to  carry  the  full  amount  ($1.06 
billion)  of  the  required  onsite  property 
insurance.  This  limit  is  based  on  the 
Rancho  Seco's  current  defueled 
condition. 


SMUD  contends  that  exemption  from 
the  requirement  for  the  full  amount  of 
onsite  damage  insurance  while  in  the 
prolonged  defueled  condition  is  justified 
by  the  following: 

1.  Application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  its 
underlying  purpose,  10  CFR 
50.12(a)(2)(ii),  and 

2.  Compliance  would  result  in  undue 
hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted  or  that  are  significantly  In 
excess  of  those  incurred  by  others 
similarly  situated.  10  CFR  50.12(a)(2)(iii). 

SMUD  has  requested,  that  in  heu  of 
the  current  required  coverage,  that  it  be 
allowed  to  carry  $30  million  of  onsite 
insurance.  SMUD  calculated  this 
amount  based  on  an  accident  analysis 
that  takes  into  account  the  maximum 
credible  accident  that  could  occur  given 
Rancho  Seco's  current  defueled  status. 

IV 

The  staff  has  reviewed  the  licensee's 
request  for  exemption  and  finds  that 
requiring  the  licensee  to  carry  the  full 
amount  of  onsite  property  damage 
insurance  coverage,  $1.06  billion,  as 
required  by  10  CFR  50.54{w)(l),  would 
result  in  undue  hardship,  costs  in  excess 
of  those  contemplated  when  the 
regulation  was  adopted  and  costs  in 
excess  of  those  incurred  by  others 
similarly  situated. 

Further,  the  staff  has  concluded  that 
requiring  a  full  amount  of  onsite  primary 
property  damage  insurance  coverage  of 
$1.06  billion,  rather  than  a  lesser  amount 
of  $30  million,  is  not  necessary  to  serve 
or  achieve  the  underlying  purpose  of  10 
CFR  50.54(w)(l).  as  the  plant  is  in  a 
defueled.  shutdown  condition  and  the 
costs  of  onsite  damage  from  any 
credible  accident  with  the  plant  in  such 
a  condition  would  not  exceed  $30 
million. 

The  staff  also  concludes  that  issuance 
of  this  exemption  will  have  no 
significant  effect  on  the  safety  of  the 
public  or  the  plant.  Further,  the  hcensee 
has  shown  special  circumstances  as 
described  in  the  staffs  supporting  safety 
evaluation  to  support  the  exemption. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  environment 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a)(1)  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  As  indicated  above. 


compliance  with  10  CFR  50.54(w)(l) 
would  result  in  undue  costs  considering 
the  current  operational  restrictions 
placed  on  the  Rancho  Seco  facility,  and 
costs  that  are  significantly  in  excess  of 
the  cost  incurred  for  similar  insurance 
by  the  other  facilities  in  similar 
circumstances.  Thus,  special 
circumstances  as  described  in  both  10 
CFR  50.12(a)(2)(ii)  and  (iii)  exist. 
Consequently,  the  exemption  falls 
within  each  of  these  special 
circumstances  determined  by  the 
Commission  to  be  sufficient  to  support 
the  exemption.  Therefore,  the 
Commission  hereby  approves  the 
following  exemption: 

The  licensee  is  exempt  from  the 
requirement  to  carry  onsite  property 
damage  insurance  coverage  in  the  full 
amount  called  for  by  10  CFR  50.54(w)(l) 
until  such  time  that  SMUD  places 
nuclear  fuel  into  the  Rancho  Seco 
reactor  building,  provided  that  the 
licensee  maintain  such  onsite  property 
damage  insurance  in  an  amount  not  less 
than  $30  milUon. 

The  applicant's  letters  dated  March  5. 
1990.  and  October  22. 1990,  and  the  NRC 
staffs  letter  and  Safety  Evaluation 
related  to  this  action  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
N.W.,  Washington.  DC  20555,  and  the 
Martin  Luther  King  Regional  Library, 
7340  24th  Street  Bypass,  Sacramento, 
California  95822. 

The  exemption  is  effective  10  working 
days  from  the  date  of  issuance. 

Dated  at  Rockville.  Maryland  this  16  day  of 
January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Crutchfield, 
Director  Division  of  Advanced  Reactors  and 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  91-1525  Filed  1-22-91;  845  am) 
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[Docket  No.  50-192] 

Renewal  of  Facility  Ucense  No.  R-92; 
Unh^ersity  of  Texas 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  12  to  Facility 
License  No.  R-9Z  issued  to  the 
University  of  Texas  (the  licensee), 
which  issues  the  possession-only  license 
and  renews  the  facility  license  for  the 
facihty  located  on  the  University 
Campus  in  Austin,  Texas.  The  license 
will  expire  on  February  12, 1993. 

The  amended  license  comphes  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
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(the  Act],  and  the  Ckuiunission's 
reguUtioas.  The  Commiuion  has  made 
appropriate  finding  at  required  by  the 
Act  and  the  Conuniuion'i  regnlations  in 
10  CFR  chapter  L  Those  findings  are  set 
forth  in  the  license  amendment. 
Opportunity  for  hearing  was  afforded  in 
the  notice  of  the  proposed  issuance  of 
this  renewal  in  the  Fadenl  Register  on 
December  8. 1990  (55  FR  50425).  No 
request  for  a  bearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

The  Commission  has  prepared  a 
related  Safety  Evaluation  for  the 
renewal  of  Facility  License  Na  R-92  and 
has,  based  on  that  evaluation, 
concluded  that  the  facility  can  continue 
to  be  maintained  by  the  licensee  without 
endangering  the  health  and  safety  of  the 
public. 

The  Commission  also  has  prepared  an 
Environmental  Assessment  which  was 
published  in  the  Federal  Register  on 
January  15. 1991  (56  FR  1544).  for  the 
renewal  of  Facility  License  No.  R-02  and 
has  concluded  that  this  action  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
section,  see:  (1)  The  application  for 
amendment  dated  October  19. 1990;  (2) 
Amendment  No.  12  to  Facility  License 
No.  R-92;  (3)  the  related  Safety 
Evaluation;  and  (4)  the  Environmental 
Assessment.  These  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW,  Washington.  DC 
20555. 

Dated  at  Roclcvilie,  Maryland,  this  16th  day 
of  January  1901. 

For  the  Nuclear  Regulatory  CommlMion. 
Seymour  H.  Waias, 

Director.  Non-Power  Reactors. 
Decommissioning  and  En  vironmental  Project 
Directorate.  Division  of  Advanced  Reactors 
and  Special  Projects.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  91-1528  Filed  1-22-91;  8:45  am] 
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[Docket  No.  50-2711 

Vermont  Yankee  Nuclear  Power  Corp.; 
Issuance  of  Amendment  to  FaciHty 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  127  to  Facility 
Operating  License  No.  DPR-28  issued  to 
Vermont  Yankee  Nuclear  Power 
Corporation  (the  licensee),  which 
revised  the  operating  license  of  the 


Vermont  Yankee  Nuclear  Power  Station 
located  in  Vernon.  Vermont.  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  revised  the  operating 
license  to  reflect  a  change  in  the 
expiration  date  of  Facility  Operating 
License  No.  DPR-28  from  December  11, 
2007  to  March  21.  2012. 

The  application  for  amendment 
complies  with  the  standards  and 
requiremenU  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  L  which  is  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  pubHshed  in  the  Federal  Register  on 
July  26, 1989  (54  FR  31120).  By  letter, 
dated  August  22. 1989,  the  State  of 
Vermont  filed  a  petition  for  leave  to 
intervene  and  requested  an  evidentiary 
hearing.  An  Atomic  Safety  and 
Licensing  Board  was  established  to 
consider  this  matter  and  the  State  of 
Vermont  was  admitted  into  the 
proceeding  as  an  intervenor.  A  hearing 
has  not  yet  been  scheduled. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (55  FR  26313) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  27. 1989  as 
supplemented  on  June  23, 1989  (2) 
Amendment  No.  127  to  License  No. 
DPR-28  dated  December  17, 1990,  and 
(3)  the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  room,  2120  L  Street, 
N'W.,  Washington,  DC  and  at  the  Brooks 
Memorial  Library,  224  Main  Street, 
Brattleboro,  Vermont  05301.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rcckvili«.  Maryland,  this  15th  day 
of  January  1991. 


For  the  Nuclear  Regulatory  CoRunission. 
Mortoa  B.  FairtUe, 

Project  Manager.  Project  Directorate  1-3, 
Division  of  Reactor  Projects  l.fU  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  91-1526  Filed  1-22-91:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rei  No.  34-2S781;  File  Na  SR-Amex-SO- 
28.AmdtNa1) 

Self-Regulatory  Organizations;  Filing 
of  Amendment  to  Proposed  Rule 
Change  by  American  Stocit  Exctiange, 
Inc.  Relating  to  Equity  index 
Participations 

January  14, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  January  7. 1991,  the 
American  Stock  Exchange.  Inc.  ( 'Amex' 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
( 'Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  903F  to  provide  that  the  liquidating 
index  value  applicable  to  Equity  Index 
Participation  ("EIP")  holders  exercising 
the  cash-out  privilege  on  the  same 
quarterly  date  on  which  the  Options 
Clearing  Corporation  ("OCC")  accepts 
notices  of  exercise  of  the  physical 
delivery  privilege  (e.g.,  the  trading  day 
prior  to  Expiration  Friday)  will  be 
derived  from  opening  prices  the  next 
day  (e.^..  Expiration  Friday).  In  addition, 
rule  910F  would  be  amended  to  provide 
a  3  p.m.  New  York  Time  exercise  cut-off 
time  with  respect  to  exercise  of  the  daily 
cash-out  privilege,  and  a  3  p.m.  deadline 
for  delivery  of  an  "exercise  advice."  The 
proposed  cut-off  time  would  not  apply  to 
exercise  of  the  physical  delivery 
privilege  or  to  exercise  of  the  cash-out 
privilege  on  the  same  quarteriy  date  on 
which  OCC  accepts  notices  of  exercise 
of  the  physical  delivery  privilege. 

The  text  of  the  proposed  rule  change 
is  attached  as  exhibit  A. 
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II.  Self-Regulatory  Organixatioc's 
SUtement  of  the  Purpose  of,  and 
Statutory  Basia  for,  the  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  the  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (Ai  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

In  File  No.  SR-Amex-90-28.  the  Amex 
has  proposed  to  amend  its  rules 
governing  EIPs,  rules  900F  et  seq..  to 
provide  for  both  daily  exercise  based  on 
the  liquidating  index  value  at  the  close 
of  trading  on  the  date  of  exercise  as  well 
as  quarterly  exercise  of  the  physical 
delivery  privilege.  As  proposed  in  SR- 
Amex-90-28,  rule  903F  (Liquidating 
Index  Value)  provides  that  the 
liquidating  index  value  for  a  class  of 
EIPs  shall  be  derived  from  closing  prices 
reported  on  that  day  by  the  primary 
market  for  the  component  index  stocks. 
The  Exchange  proposes  to  further 
amend  rule  903F  to  provide  that  the 
liquidating  index  value  will  be  derived 
from  the  next  trading  day's  opening 
prices  rather  than  the  same  day's 
closing  prices,  for  purposes  of 
facilitating  (1)  Quarterly  exercise  of  the 
physical  delivery  privilege,  and  (2) 
exercise  of  the  cash-out  privilege  on  the 
same  quarterly  date  on  which  OCC 
accepts  physical  delivery  privilege 
exercise  notices.  tV;"?  for  example,  all 
EIP  holders  exercising  the  physical 
delivery  privilege  on  the  trading  day 
preceding  the  third  Friday  of  March, 
June,  September  and  December 
("Expiration  Friday"),  and  those 
exercising  the  cash-out  privilege  on  such 
trading  day,  would  receive  delivery  of 
shares  or  cash  payment,  as  the  case  may 
be,  based  on  the  opening  prices  reported 
by  the  primary  market  in  the  component 
index  stocks  on  Expiration  Friday. 

The  proposed  change  is  necessary  to 
accommodate  the  delivery  of  shares  by 
the  physical  delivery  facilitator  in  the 
event  that  the  number  of  EIPs  delivery 
units  made  available  by  persons  having 
short  positions  is  less  than  the  number 
of  delivery  units  for  which  exercising 
holders  have  requested  physical 
delivery.  In  such  case,  the  facilitator 


would  be  required  to  enter  market 
orders  in  each  component  stock,  for 
execution  at  the  opening  on  Expiration 
Friday,  sufficient  to  satisfy  any 
imbalance,  and  to  make  delivery  of  such 
shares  in  accordance  with  Exchange 
and  OCC  rules. 

Because  the  facilitator  is  compensated 
for  such  purchases  from  short  positions 
that  have  been  assigned  exercise  notice, 
it  is  necessary  for  such  payment  to  be 
based  on  the  opening  on  Expiration 
Friday  rather  than  the  prior  trading 
day's  closing  price  to  avoid  a  potential 
disparity  between  the  price  of  shares 
purchased  by  the  facilitator  and  the 
amount  of  cash  available  for  payment 
from  shorts  that  have  been  assigned 
exercise  notices. 

In  addition,  the  Exchange  is  proposing 
to  further  amend  Rule  910F  to  provide 
that  the  exercise  cut-off  time  with 
respect  to  the  daily  cash-out  privilege 
shall  be  3  p.m.  New  York  Time  on  the 
day  of  exercise  in  order  for  an  EIP 
holder  to  receive  the  liquidating  index 
value  derived  from  closing  prices 
reported  on  that  day.  This  is  the  latest 
time  at  which  an  exercise  instruction 
may  be  (1)  Prepared  by  a  clearing 
member  organization  for  positions  in  its 
proprietary  trading  account,  (2)  accepted 
by  a  clearing  member  organization  from 
a  non-clearing  member,  or  (3)  accepted 
by  a  member  organization  from  any 
customer.  An  "exercise  advice"  would 
also  be  required  to  be  delivered  by  3 
p.m.  to  a  place  designated  by  the 
Exchange. 

The  3  p.m.  exercise  cut-off  time  would 
not  apply  to  exercises  of  the  physical 
delivery  privilege  or  to  exercise  of  the 
cash-out  privilege  on  the  same  quarterly 
date  on  which  OCC  accepts  physical 
delivery  exercise  notices,  insofar  as  the 
apphcable  liquidating  index  value  for 
such  exercises  would  be  derived  from 
the  next  day's  opening  prices.  The 
Exchange  will  announce  the  applicable 
cut-off  time  for  such  exercises  prior  to 
the  beginning  of  the  quarter  to  which  it 
is  applicable.  Members  and  member 
organizations  would  be  permitted  to 
establish  the  latest  time  that  exercise 
instructions  could  be  accepted  from 
their  customers,  consistent  with  Amex 
and  OCC  rules. 

Rule  910F  also  would  provide  for 
receipt  of  exercise  instructions  after  the 
applicable  exercise  cut-off  time  but 
before  the  cut-off  time  specified  by  OCC 
with  respect  to  the  tender  of  EIP 
exercise  notices  only  under  specified 
conditions  (e.^.,  in  order  to  remedy 
mistakes  made  in  good  faith). 
Commentary  .01  would  require  a 
member  receiving  an  exercise 
instruction  or  tendering  an  exercise 


notice  pursuant  to  any  of  the 
enumerated  exceptions  to  maintain  a 
memorandum  regarding  the  exception 
and  to  promptly  file  a  copy  with  the 
Exchange. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objective  of 

section  6(b)(5)  in  particular  in  that  the 
proposed  rule  change  is  designed  to 
prevent  fraudulent  and  manipulative 

acts  and  practices,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  OrgamzaUons 
Statement  on  Comments  on  the 
r»TOposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  penod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  <ind 
arguments  concemmg  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secrelarv.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
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accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  foi 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-eO-28  and  should  be  submitted 
by  February  13. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

MaiganI  H.  McFariand, 
Deputy  Secretary. 

Exhibit  A.— American  Stock  Exchange. 
Inc.;  Proposed  Rule  Change 

(Brackets  indicate  proposed  deletions 
from  current  Exchange  rules;  italics 
indicate  proposed  additions  to  current 
rules.) 

Section  14.  Equity  Index  Participations 
Liquidating  Index  Value 

Rule  903F.  The  hquidating  index  value 
in  respect  of  a  particular  class  of  Equity 
Index  Participations  shall  be  derived  on 
each  business  day  from  the  (opening] 
closing  prices  reported  on  that  day  by 
the  primary  market  for  the  component 
stocks  of  the  stock  index;  provided, 
however,  that,  with  respect  to  (a)  the 
exercise  of  the  physical  delivery 
privilege,  and  (b)  the  exercise  of  the 
cash-out  privilege  on  the  same  quarterly 
date  on  which  the  Options  Clearing 
Corporation  accepts  physical  delivery 
privilege  exercise  notices,  the 
liquidating  index  value  shall  be  derived 
from  the  opening  price  reported  by  the 
primary  market  for  the  component 
stocks  of  the  stock  index  on  the  first 
trading  day  following  such  quarterly 
date,  (on  the  first  trading  day  following 
the  date  each  quarter  as  of  which  Equity 
Index  Participation  holders  are  entitled 
to  exercise  the  delivery  privilege  or  the 
cash-out  privilege.)  For  any  component 
stock  that  does  not  open  for  trading  on 
such  day,  the  closing  price  on  the  last 
preceding  day  on  which  such  stock 
traded  on  the  primary  market,  will  be 
used  for  purposes  of  determining  the 
hquidating  index  value. 

Exercise  of  Physical  Delivery  or  Cash- 
Out  Privilege 

Rule  910F.(a)  Notice  of  exercise  of  the 
Equity  Index  Participation  physical 
delivery  or  cash-out  privilege  must  be 
provided  by  a  holder  of  an  Equity  Index 
Participation  on  or  before  a  time 
specified  and  made  public  by  the 
ELxchange  and  must  be  (which  is]  in 
accordance  with  the  Rules  of  The 
Options  Clearing  Corporation.  Specific 


exercise  cut-off  times  will  also  be 
delineated  for  Exchange  member 
organizations.  [The  deadline  for 
exercising  the  delivery  or  cash-out 
privilege  in  respect  of  a  class  of  Equity 
Index  Participations  shall  be  announced 
by  the  Exchange  prior  to  the  beginning 
of  the  quarter  to  which  it  is  applicable] 
An  exercise  notice  may  be  tendered  to 
The  Options  Clearing  Corporation  only 
by  the  clearing  member  in  whose 
account  with  The  Options  Clearing 
Corporation  the  Equity  Index 
Participation  is  carried.  Members  and 
member  organizations  shall  establish 
fixed  procedures  not  inconsistent  with 
the  rules  and  policies  of  the  Exchange 
and  The  Options  Clearing  Corporation, 
as  to  the  latest  hour  at  which  they  will 
accept  exercise  instructions  (notices] 
from  their  customers. 

(b)  The  deadline  for  exercising  (i)  the 
physical  delivery  privilege,  or  (ii)  the 
cash-out  privilege  on  the  same  quarterly 
date  on  which  The  Options  Clearing 
Corporation  accepts  physical  delivery 
notices,  in  respect  of  a  class  of  Equity 
Index  Participations,  shall  be 
announced  by  the  Exchange  prior  to  the 
beginning  of  the  quarter  to  which  it  is 
applicable. 

(c)  With  the  exception  of  quarterly 
exercise  of  the  cash-out  privilege 
referenced  in  paragraph  (b)  of  this  rule, 
the  exercise  cut-off  time  with  respect  to 
the  cash-out  privilege  for  all  member 
organizations  shall  be  3:00p.m.  New 
York  Time  on  the  day  of  exercise  in 
order  for  the  Equity  Index  Participation 
holder  to  receive  the  liquidating  index 
value  derived  from  closing  prices 
reported  on  that  day.  This  is  the  latest 
time  at  which  an  exercise  instruction 
may  be  (1)  prepared  by  a  clearing 
member  organization  for  positions  in  its 
proprietary  trading  account,  (2) 
accepted  by  a  clearing  member 
organization  from  a  non-clearing 
member,  or  (3)  accepted  by  a  member 
organization  from  any  customer.  In 
addftion,  any  member  or  member 
organization  that  intends  to  submit  an 
exercise  notice  with  respect  to  the  cash- 
out  privilege  on  its  own  behalf  or  on 
behalf  of  an  individual  customer  must 
deliver  an  "exercise  advice"  in  a 
manner  prescribed  by  the  Exchange  to  a 
place  designated  by  the  Exchange  no 
later  than  3:00  p.m.  New  York  Time. 

(d)[[h]\  A  person  maintaining  a  short 
position  of  one  or  more  delivery  units  of 
a  class  of  Equity  Index  Participations 
and  that  desires  to  make  physical 
delivery  of  securities  if  assigned  an 
exercise  notice,  must  provide  notice  on 
or  before  a  time  specified  by  the 
Exchange  prior  to  each  exercise  time  in 
accordance  with  the  Rules  of  The 
Options  Clearing  Corporation. 


^e;((c)]  The  term  "exercise 
instruction,"  with  respect  to  a  customer, 
means  the  notice  given  to  a  member 
organization  to  exercise  an  Equity  Index 
Participation.  All  such  exercise 
instructions  must  be  time  stamped  at  the 
time  they  are  prepared  by  the  receiving 
member  organization. 

(f)  (Notwithstanding  the  foregoing.) 
Member  organizations  may  receive 
exercise  instructions  after  the  applicable 
exercise  cut-off  time,  but  prior  to  the 
cut-off  time  specified  by  The  Options 
Clearing  Corporation  with  respect  to  the 
tender  of  Equity  Index  Participation 
exercise  notices  (delivery  or  cash-out 
time]  solely  (i)  in  order  to  remedy 
mistakes  made  in  good  faith,  (ii)  to  take 
appropriate  action  as  the  result  of  a 
failure  to  reconcile  unmatched  Exchange 
Equity  Index  Participation  transactions, 
or  (iii)  where  exceptional  circumstances 
relating  to  a  customer's  ability  to 
communicate  exercise  instructions  to 
the  member  organization  (or  the  member 
organization's  ability  to  receive  exercise 
instructions)  prior  to  such  time  warrant 
such  action. 

Commentary  .01 

In  the  event  a  member  organization 
receives  an  exercise  instruction  or 
tenders  an  exercise  notice  pursuant  to 
an  exception  set  forth  in  clauses  (i).  (ii), 
or  (iii)  of  paragraph  (f)  of  Rule  910F,  the 
member  organization  shall  maintain  a 
memorandum  setting  forth  the 
circumstances  giving  rise  to  such 
exception  and  shall  promptly  file  a  copy 
of  the  memorandum  with  the  Exchange. 

[FR  Doc.  91-1464  Filed  1-22-91;  8:45  am] 
BtLUNG  COM  MIIO-OI-M 


(Rti.  No.  34-28773;  Rl«  No.  SR-CBOE-90- 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Proposed  Amendments  to 
Exchange  Procedures  Governing 
Administration  of  Securities  industry 
Arbitration 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  December  20, 1990.  the 
Chicago  Board  Options  Exchange.  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
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solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oigaidzatioii't 
Statement  of  the  Tetraa  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  amend  the 
following  rules  governing  the 
administration  of  arbitration  at  the 
Exchange. 

The  proposed  amendment  of  rule  18.20 
increases  the  fee  for  adjournments  and 
grants  the  arbitrators  express  authority 
to  dismiss  cases  without  prejudice  in  the 
event  of  repeated  adjournments.  The 
proposed  amendment  to  rule  18.33 
provides  arbitrators  with  express 
authority  to  award  interest  and  with 
discretion  to  determine  the  rate  of 
interest.  Proposed  rule  18.33  also  states 
that  awards  shall  bear  interest  from  the 
date  of  award  and  requires  that  awards 
be  paid  within  thirty  (30)  days  of  receipt. 

The  proposed  amendment  to  rule  18.33 
requires  the  parties  to  customer  and 
member  disputes  to  make  a  hearing 
session  deposit  in  addition  to  the  filing 
fee,  provides  a  schedule  of  fees  for  a 
pre-hearing  conference  with  an 
arbitrator  and  permits  the  Exchange  to 
retain  the  filing  tee  when  a  case  is 
resolved  in  any  manner  other  than  by  a 
hearing.  The  proposed  adoption  of  rule 
18.36  provides  the  Exchange  with 
express  authority  to  discipline  its 
members  for  failure  to  pay  an  award. ' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  changes  are  based 
for  the  most  part  on  proposals 
developed  by  the  Securities  Industry 
Conference  on  Arbitration  ( "SICA").*  In 


general,  the  propoMd  rule  changes  are 
intended  to  conserve  the  arbitral 
resources  of  the  Exchange;  to  increase 
the  fee  for  adjournments;  to  grant  the 
arbitration  panel  authority  to  dismiss 
cases  witfiout  prejudice  after  repeated 
adjournments:  to  provide  arbitrators 
with  guidelines  for  awarding  interest;  to 
set  forth  a  time  period  for  payment  of 
awards:  to  more  equitably  allocate  the 
costs  of  arbitration  among  the  users  of 
the  forum;  to  clarify  the  distinction 
between  customer,  industry  and  member 
claims  and  to  which  disputes  the 
various  fees  apply;  and  to  provide  the 
Exchange  with  explicit  authority  to  take 
disciplinary  actions  against  its  members 
for  non-payment  of  awards. 

(A)  Purpose 

The  purpose  of  the  proposed  rule 
changes  are  as  follows: 

•  to  discourage  adjournments  and 
thus  promote  the  efficiency  and  equity 
of  the  arbitration  process  by  increasing 
the  fee  for  adjournments  and  providing 
arbitrators  with  the  authority  to  dismiss 
cases  without  prejudice  in  instances  of 
repeated  adjournments  (rule  18.20).  At 
present,  there  are  a  significant  number 
of  last-minute  adjournments,  despite 
months  of  notice  of  hearing  dates.  These 
adjournments  waste  arbitrator  time  and 
Exchange  resources.  The  Exchange 
intends  to  use  part  of  these  adjournment 
fees  to  compensate  arbitrators. 

•  to  encourage  prompt  payment  of 
awards  and  increase  confidence  in  the 
arbitration  process  by  expressly 
providing  that  interest  on  awards 
accrues  from  the  date  of  the  award  and 
empowering  the  Exchange  to  discipline 
its  members  who  fail  to  pay  awards 
(rule  18.31).  At  present,  the  Exchange 
relies  upon  its  imphcit  authority  to  seek 
such  disciplinary  action  against  its 
members. 

•  to  allow  for  the  retention  by  the 
Exchange  of  filing  fees  (rule  18.33).  This 
amendment  will  promote  the  equitable 
nature  of  arbitration  by  allocating  the 
costs  of  arbitration  among  the  users  of 
the  forum  in  proportion  to  the  size  and 
complexity  of  the  claim.  Currently,  the 
Exchange  retains  a  fixed  amount  when  a 
case  is  resolved  other  than  by  hearing, 
regardless  of  the  amount  of  the  claim  or 
the  number  of  claims  and  parties 
involved. 


■  For  tlie  exact  language  of  the  propoaed  rule 
change  tee  Exhibit  A  to  File  No.  SR-CBOE-40-35. 

«  The  Commission  notes  that  SICA  developed  a 
Uniform  Code  of  Arbitration  ("Uniform  Code")  in 
1»77  which  since  has  been  adopted  by  the  self- 
regulatory  organixations  ("SROs")  that  maintain 
arbitration  fonuns.  Since  1977.  the  original  Unifortn 


Code  has  been  amended  and  the  CBOE's  proposal 
being  noticed  herein  codifies  certain,  recent 
modifications  to  the  Uniform  Code  which  have  been 
approved  by  SICA  Further,  the  CBOE's  proposal  is 
snbstantialty  similar  to  a  propoaed  rule  change 
submitted  by  ihe  New  York  Slock  Exchange.  Inc. 
("NYSE")  which  recently  was  approved  by  the 
Commission.  See  Securities  Exchange  Act  Release 
No.  2M21  (September  Itt  1990),  55  FR  38181  (order 
approving  Pile  No.  K<-NYSE-80-19). 


•  to  eliminate  uncertainty  regarding 
the  fees  for  prehearing  conferences  by 
setting  forth  a  table  of  fees  for  such 
conferences  based  on  the  amount  of  the 
claim  (rule  18.33). 

•  to  eliminate  the  ambiguity  regarding 
classification  of  disputes  by  setting  forth 
two  (2)  distinct  categories:  customer 
claimants,  and  member  claimants 
against  members  (member/ member 
controversies)  (rule  18.33). 

(B)  Basis 

The  proposed  rule  changes  are 
consistent  with  sections  6(b)  (4)  and  (5) 
of  the  Act  in  that  Ihey  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  the 
members  of  the  Exchange  and  issuers 
and  other  persons  using  its  facihties  and 
in  that  they  promote  just  and  equitable 
principles  of  trade  by  insunng  that 
members  and  member  organizations  and 
the  public  have  an  impartial  forum  for 
the  resolution  of  disputes. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  of  CompetiUon 

The  proposed  rale  rhange  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  fiulherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wntten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW„ 
Washingtoa  DC  20549.  Copies  of  the 
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submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No  SR- 
CBOE-90-35  and  should  be  submitted 
by  February  13, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Dated:  [anuary  14.  1991. 
Margaret  H.  McFariand. 
Deputy  Secretary 
|FR  Doc.  91-1462  Filed  1-22-91;  8:45  am] 

BILUNQ  COOC  MIO-OI-M 


|R«4«aM  No.  34-28779;  FHe  No.  SR-CSE- 

90-13] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  ttie 
Cincinnati  Stock  Exchange  Relating  to 
Member  Fees  and  Assessments 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  .Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)ll).  notice  is  hereby 
given  that  on  December  28,  1990,  the 
Cincinnati  Stock  Exchange  ("CSE"  or 
"Exchange  ")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  items  1, 11,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE,  pursuant  to  Rule  19b-4  of 
the  Act.  submitted  a  proposed  rule 
change  to  amend  its  transaction  fees  for 
its  Designated  Dealers  (market  makers). 
The  present  charge  of  $0.0125  per  share 
for  principal  transactions  (other  than 
public  agency  order  guaranteed 
transactions)  is  to  be  reduced  to 
$0.01125  per  share.  In  addition, 
excluding  shares  traded  in  certain  public 
agency  transactions  at  $0,005  per  share, 
there  is  to  be  no  charge  on  principal 
transactions  by  Designated  Dealers  in 


months  where  the  volume  of  such 
transactions  exceeds  650,000  shares 
times  the  number  of  trading  days  in  that 
month. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's  fees 
for  principal  transactions  by  its 
Designated  Dealers.  This  is  intended  to 
encourage  market  making  on  the 
Exchange. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
6(b)(4)  of  the  Act  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
users  of  the  Exchange's  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  which  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  made  no  general 
solicitation  of  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee.  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 


to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No.  SR- 
CSE-90-13  and  should  be  submitted  by 
February  25, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  14, 1991. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  91-1467  Filed  1-22-91;  8:45  am] 

BILLING  CODE  8010-01-M 


[Rel.  No.  34-28780;  Rle  No.  SR-MSE-90-18) 

Self-Regulatory  Organizations:  Filing 
of  Proposed  Rule  Change  by  Midwest 
Stock  Exchange,  Incorporated 
Relating  to  an  Emergency  Procedure 
for  Disseminating  Quotes  and  Last 
Sale  Information  Should  the  Securities 
Industry  Automation  Corporation 
Experience  a  System  Failure 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  November  5, 1990,  the  Midwest 
Stock  Exchange,  Incorporated  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
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I.  Self-Regulatory  Oiganization'B 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Midwest  Stock  Exchange. 
Incorporated  ("MSE"  or  "Exchange"), 
proposes  to  establish  a  back-up. 
emergency  procedure  that  will  allow  the 
MSE  to  retain  its  ability  to  disseminate 
quotes  and  last  sale  information  should 
the  Securities  Industry  Automation 
Corporation  ("SIAC")  become  unable  to 
do  80.  SIAC  is  a  registered  Securities 
Information  Processor  ( "SIP")  for  listed 
reported  securities.  MSB's  emergency 
procedure  would  involve  redirecting 
MSE  quotes  and  last  sale  output  to 
Quotron  Systems,  Inc.  ("Quotron") 
which  would  act  as  an  alternate  SIP 
only  in  emergency  situations.  The  MSE 
currently  has  the  ability  to  implement 
the  proposed  back-up  procedures  by 
virtue  of  the  installation  of  two  separate 
direct  dial  lines  to  Quotron. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  Section 
(A).  (B)  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  MSB's  purpose  for  the  proposed 
rule  change  is  to  allow  the  Exchange  to 
open,  or  continue,  trading  in  the  event 
that  SIAC  is  unable  to  process  MSE 
quotes  or  last  sale  information.  SIAC  is 
presently  the  exclusive  SIP  upon  which 
the  MSE.  all  other  exchanges  and  the 
NASD  rely  to  disseminate  quotes  and 
last  sale  information  in  listed  reported 
securities.  Additionally,  the  MSE 
understands  the  SBC  staff  position  to  be 
that  an  exchange  cannot  trade  listed 
reported  securities  using  its  facilities 
unless  quotations  or  last  sale  prices  can 
be  disseminated  on  a  real  time  basis  to 
vendors.  As  such,  the  National  Market 
System  in  listed  reported  securities  is 
totally  dependent  on  SlAC's  operations 
in  order  to  effectively  keep  the  securities 
markets  open.  Therefore,  the  MSE 
believes  it  is  in  the  public  interest  to 
establish  a  contingency  plan  eliminating 
this  absolute  dependence  on  a  single  SIP 


to  drive  trading  on  national  securities 
exchanges. 

While  the  MSE  believes  that  the 
instances  of  SIAC  becoming  unable  to 
process  required  trading  information 
would  be  rare,  it  believes  that  a 
contingency  plan  is  necessary,  and 
desirable,  in  order  to  reduce  the  risks 
associated  with  absolute  reliance  on  a 
single  SIP.  By  having  a  back-up  system 
in  place  through  which  the  MSE  can 
disseminate  quotations  and  last  sale 
prices,  the  MSB  can  provide  virtually 
uninterrupted  trading  through  its 
facilities  and  thereby  afford 
considerable  protection  against  a  total 
shutdown  of  exchange  markets  due  to  a 
SIAC  failure.' 

Finally,  while  the  MSE  believes  it  is 
the  only  exchange  to  establish  this 
alternative  link  to  a  back-up  SIP,  it 
would  welcome  an  inter-market  effort  to 
explore  alternatives  to  absolute  reliance 
on  a  single  SIP.  However,  the  MSE 
believes  that  it  is  in  the  public  interest 
to  have  this  emergency  capability  in 
place  now  to  afford  soniC  measure  of 
protection  against  a  total  halt  in  the 
trading  of  reported  securities  should 
SIAC  fail  to  function. 

The  proposed  rule  change  is 
consistent  vdth  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it 
removes  the  impediments  to  and 
perfects  the  mechanisms  of  a  free  and 
open  market  and  in  general  protects 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate. and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 


organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  m  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  13, 1991. 

For  the  Commisgion  by  the  Division  of 
Market  Regulation.  pur«uant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 

Dated;  [anuary  14. 1991 
Margaret  H.  McFariand. 
Deputy  Secretary 
[FR  Doc.  91-146S  Filed  1-22-91.  845  am) 

B«UJNO  COOC  M1(l-01-ll 


'  The  switch-over  lo  the  Quotron  Imk  should 
have  no  significant  impact  on  existing  system 
capacity  and  should  result  in  approxjmately  a  five 
(5)  minute  down  time  on  the  front  end  Tandem 
computers. 


(Rei.  No.  34-28774;  FHe  No.  SR-NASO-90- 

22] 

S*H-Regu»atory  OrganteatJons;  r4ot»ce 
of  Amendment  to  Proposed  Rule 
Change  by  National  Association  of 
Secuffttes  Dealers,  Inc.  Relating  to 
Disclosure  of  Payment  for  Order  Fkm 
Arr8r>gements  on  Customer 
Confirmations 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  788(b)(1).  notice  is  hereby 
given  that  on  December  19, 1990.  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Conunission  "  or  "SEC  ") 
the  proposed  rule  change  as  described 
in  Items  I,  U,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD  The 
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ComniBvion  is  pablishing  (hn  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  penoos. 

I.  S«lf-RaguIatory  Organixation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  File 
No.  SR-NASD-90-22  regarding 
disclosTire  of  payment  for  order  flow 
arrangemeots  on  cnstomer 
confirmatKOfl.  The  new  diackieare  will 
state  affirmatiTely  oo  customer 
confirmations  that  the  firm  receives 
remuneration  for  directing  its  orders  to 
particular  broker/dealers  or  market 
centers  for  execution. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  sammaries.  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  sncfa 
statements. 

A.  Self-Regiilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  to 
amend  File  No.  SR-NASt>-90-22, 
regarding  disclosure  of  payment  for 
order  flow  compensation,  to  improve 
disclosure  of  broker-dealer 
compensation  for  order  flow  and  to 
make  the  disclosure  more  uniform.  The 
NASD  proposal  would  require  specific 
language  to  appear  on  each  applicable 
customer  confirmation  disclosing  that 
renmneration  has  been  received  by  the 
firm  for  directing  orders  to  particular 
market  makers  or  market  centers. 

After  discussion  with  the  SEC,  and 
after  reviewing  comment  letters  filed  by 
members  and  others,  the  Associabon  is 
proposing  this  amendment  to  more 
specifically  identify  members'  receipt  of 
remuneration  for  directing  orders  to 
particular  markets.  Rule  lOb-10  wider 
the  Act  describes  information  that  a 
broker  or  dealer  must  disclose  to  its 
customer  on  the  confirmation  form.  The 
rule  requires,  among  other  things,  that 
the  broker-dealer  disckise  whether 
additional  renmneration  has  been  or 
will  be  received  in  connection  with  a 


transaction,  and  that  the  source  and 
amount  of  such  payment  be  furnished  to 
the  customer  upon  written  request' 
Under  this  rule,  therefore,  payments 
received  by  a  retail  firm  from  a  market 
in  retiuTi  for  directing  its  order  flow  to 
the  market  makers  is  considered 
additional  compensation  and  must  be 
disclosed  to  the  customer.  The  NASD 
believes  that  this  disclosure  must  be 
more  specifically  stated  than  is  the 
current  practice  and  that  the  following 
language  must  appear  on  each  customer 
confirmation  transaction  that  has  been 
subject  to  a  compensation  plan: 

The  firm  receives  remuneration  for 
directing  orders  to  particular  broker/ 
dealers  or  market  centers  for  execution. 
Such  remuneration  is  considered 
compensation  to  the  firm,  and  the  source 
and  amount  of  any  compensation 
received  by  the  firm  in  connection  with 
your  transaction  will  be  disclosed  upon 
request 

The  proposed  language  differs  from 
that  previously  submitted  to  the  SEC  in 
that  the  new  language  is  a  more 
affirmative  statement  of  payment 
practices.  Rule  lOb-10  requires  the 
member  to  state  whether  it  has  received 
additional  remuneration  in  cormection 
with  transactions,  and  the  new  language 
reflects  this  requirement.  Broker/dealers 
that  participate  in  payment  for  order 
flow  arrangements  may  of  course  elect 
to  identify  that  a  specific  payment  has 
or  has  not  been  received  on  an 
individual  customer  confirmatioa.  rather 
than  utilizing  the  language  appearing 
above. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act  Section  15A(bp) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
"foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 
with  respect  to,  and  facihtating 
transactions  m  seomties.  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market" 
The  NASD  believes  that  improved 
disclosure  on  customer  confirmabons  is 
appropriate  in  light  of  the  mandate  of 
section  15A(b)(6). 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 


'  Rule  MIb-10(aUr).  17  CTR  240.10t>-10(al(7T. 


rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization  'a 
Statement  on  Coaiments  on  the 
Proposed  Role  Change  Received  From 
Members,  Participants,  or  Others 

The  membership  approved  the 
amendment  in  response  to  Notice  To 
Members  90-63. 

m.  Date  of  Bfectiveness  of  Ite 
Proposed  Rule  Change  and  TlniBg  for 
Conuuission  Action 

Within  35  days  of  publication  of  this 
notice  in  the  Federal  Reg^ter  or  within 

such  longer  period  (i)  as  the  Commission 
may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the 
NASD  consents,  the  Commission  wiH 

A.  By  order  approve  such  proposed 
rule  change,  or 

R  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the  provisions 
of  5  U5.C,  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  13, 1991. 

For  the  Commiflsion,  by  the  Division  of 
Msrket  Regulation,  pursuant  to  delegated 
aathorrty.  17  CFR  200.3O-3(aKl2). 

Dated:  Jamiary  14, 1991. 
MaigMst  H.  McFatlnd, 
Deputy  Secretary. 

[FR  Doc.  91-1403  Piled  1-22-91:  8:4S  am] 
BiLUNe  cooe  wi«-ei-« 
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[Release  Na  34-287S4;  FNe  No.  SR-NSCC- 
90-22] 

S«tf-n«guiatory  Organizations; 
Nationai  Securities  Clearing  Corp.; 
Order  Approving  a  Proposed  Rule 
Change  Relating  to  Use  and 
Investment  of  Memt)ers'  Clearing  Fund 
Deposits 

January  1&  1991. 

On  October  10. 1990,  the  National 
Securities  Clearing  Corporation 
C'NSCC")  filed  a  proposed  rule  change 
(File  No.  SR-NSCC-90-22)  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b]  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  The  purpose  of  the 
proposed  rule  change  is  to  amend 
NSCC's  clearing  fund  rules  to  enable 
NSCC  to  pledge  non-defaulting 
members'  clearing  fund  deposits  in 
excess  of  their  required  deposits  and  to 
clarify  in  what  instruments  NSCC  may 
invest  clearing  fund  cash.*  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  November  14. 1990.' 
No  comments  were  received  regarding 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change  as 
amended. 

I.  Description  of  the  Proposal 

NSCC's  rules  require  each  member  to 
make  a  deposit  ("required  deposit")  to 
NSCC's  clearing  fund.*  NSCC's  rules 
currently  provide  that  NSCC  may  pledge 
a  member's  required  deposits,  including 
cash,  securities,  and  letters  of  credit,  as 
collateral  for  loans  made  to  NSCC, 
provided  that  the  proceeds  of  such  loans 
are  used  for  one  of  the  enumerated 
purposes  set  out  in  NSCC  Rule  4.*  The 
proposed  rule  change  will  enable  NSCC 
to  pledge  a  clearing  member's  actual 
clearing  fund  deposit  even  if  the  amount 
of  the  deposit  exceeds  the  member's 
required  clearing  fund  deposit  at  the 
time  of  the  pledge.' 


•  15  U.S.C.  78«(bV 

•  Initially.  NSCC  also  propoaed  to  amend  ita 
clearing  fund  rule*  to  double  the  time  (from  30  to  80 
days)  NSCC  haa  before  it  either  chargei  the  cleanng 
fund  and  aaaeaa  Its  members  for  losaes  or  repays 
loans  coUateralixed  by  the  clearing  fund.  NSCC, 
however,  amended  the  proposed  rule  change  to 
withdraw  that  proposal.  Letter  from  Judith 
Poppalardo.  Asaistant  General  Counsel.  NSCC.  to 
Jerry  Carpenter.  Branch  Chief.  Division  of  Market 
Regulation.  Commission,  dated  November  19. 1990. 

'  Securities  Exchange  Act  Release  No.  28S97 
(November  7. 1990).  55  FR  47594. 

•  NSCC  Rules.  R.  4.  section  1. 
»  NSCC  Rules.  R.  4.  section  2. 

•  NSCC  Rules.  R.  4.  section  12  (added  by  this 
proposed  rule  change). 


NSCC  included  express  language  in 
the  proposed  rule  change  to  make  clear 
that  the  proposed  rule  change  does  not 
affect  NSCC's  existing  obligation  to  its 
members  to  return  or  to  allow 
substitution  for  or  withdrawal  of  cash, 
securities,  and  letters  of  credit  held  by 
NSCC  under  the  circumstances  and 
within  the  time  frames  specified  in  its 
rules.'' 

Further,  the  proposed  rule  change  will 
make  two  technical  changes  to  NSCC 
Rule  4.  The  first  removes  the  reference 
to  "bearer"  in  connection  with 
government  and  municipal  securities. 
This  modification  is  to  reflect  current 
nomenclature  for  the  types  of  securities 
which  NSCC  will  accept  as  security  for 
a  member's  clearing  fund  open  account 
indebtedness.*  The  second  involves 
NSCC's  ability  to  invest  clearing  fund 
cash:  (1)  In  vehicles  issued  or 
guaranteed  as  to  the  principal  and 
interest  by  the  United  States,  its 
agencies,  or  its  instrumentalities 
("government  securities");  (2)  in 
repurchase  agreements  relating  to 
government  securities;  (3)  in  certificates 
of  deposit  or  deposit  accounts  insured 
by  the  Federal  Deposit  Insurance 
Corporation;  or  (4)  otherwise  pursuant 
to  the  investment  pohcy  adopted  by 
NSCC.» 

n.  NSCC's  Rational 

NSCC  believes  that  the  proposed  rule 
change  will  ensure  the  ability  of  NSCC 
to  obtain  temporary  credit  on  a  timely 
basis  and  in  a  manner  consistent  with 
its  obligation  of  preserving  the  rights  of 
its  members  to  their  collateral. 
Therefore,  NSCC  beheves  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  17A  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  NSCC. 

in.  Discussion 

The  Commission  believes  that  NSCC's 
proposed  rule  change  is  consistent  with 
section  17A  of  the  Act  and,  specifically, 
with  sections  17A(b)(3)  (A)  and  (F).'" 
Sections  17A(b)(3)  (A)  and  (F)  of  the  Act 
require  a  clearing  agency  be  organized 
and  its  rules  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  ftmds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
these  requirements. 


Although  section  17A  of  the  Act  does 
not  require  clearing  agencies  to 
establish  clearing  funds,  the  Division  of 
Market  Regulation  ( "Division")  believes 
that  clearing  funds  are  appropriate  to 
reduce  the  risks  associated  with  clearing 
member  defaults."  Contributions  to 
NSCC's  clearing  fund  are  determined  on 
a  uniform  and  nondiscriminatory  basis 
by  use  of  a  formula  based  on  a 
participant's  usage  of  the  various 
services  offered.'*  NSCC's  clearing  fund 
provides  NSCC  with  a  defense  against 
financial  loss  due  to  participant 
defaults,  a  ready  source  of  liquid  funos 
to  meet  temporary  financial  needs,  and 
a  vehicle  to  spread  risk  among 
participants. 

In  order  to  assure  that  financing  is 
available  as  a  defense  against  financial 
loss  due  to  participant  defaults,  NSCC 
must  assure  creditors  that  they  will  have 
a  perfected  security  interest  in  the 
collateral  NSCC  provides.  The  proposed 
rule  change  will  facilitate  this  result  by 
clarifying  NSCCs  authority  to  pledge  a 
member's  actual  clearing  fund  deposit, 
even  if  the  amount  exceeds  the 
member's  required  deposit. 

NSCC's  proposed  rule  change  will 
help  to  ensure  the  abilitj'  of  NSCC  to 
obtain  temporary  credit  on  a  timely 
basis  and  in  a  manner  consistent  with 
the  pre8er\'ation  of  the  rights  of  its 
members  to  their  collate-al.  NSCC's 
rules  currently  provide  that  NSCC  must 
return  a  member's  excess  deposit  at  the 
member's  written  request."  The 
proposed  rule  change  provides  that 
NSCC  will  remain  obligated  to  each 
member  to  return  and  to  allow 
substitution  for  or  withdrawal  of  cash, 
securities,  and  letters  of  credit  pledged 
or  deposited  by  such  member  as  a 
clearing  fund  deposit,  to  secure  an  open 


Md. 

•  NSCC  Rules,  R.  4  section  1. 

•  NSCC  Rule*.  R  4.  section  2. 

'« 15  U.S.C.  78q-l(b)(3)  (A)  and  (F)- 


' '  The  Commission's  standards  for  the 
registration  of  clearing  agencies  stale  that  "it  is 
appropriate  for  a  cleanng  agency  to  establish  by 
rule  an  appropnate  level  of  cleanng  fund 
contributions  based,  among  other  things  on  its 
assessment  of  the  nsks  to  which  it  is  subject  " 
Securities  Exchange  Act  Release  No  16900  (June  17, 
1980).  45  FR  41920 

"  See  Secunties  Exchange  Ac.  Release  No  27192 
(August  29,  1989)  54  FR  37070 

"  NSCC  determines  on  a  monthi>  basis  whether 
the  amount  deposited  by  each  member  to  the 
cleanng  fund  is  m  excess  of  each  member  s  required 
deposit.  On  a  semi-annual  basis,  or  upon  the  wntten 
request  of  a  member  which  ma>  occur  no  more 
frequently  than  monthly,  NSCC  notifies  each 
member  whose  cleanng  fund  deposit  exceeds  its 
required  deposit  NSCC  s  rules  provide  that  upon  a 
member  s  wntten  request  such  excess  shall  be 
returned  The  excess  will  not  be  relumed  until  any 
amount  which  is  required  to  be  charged  against  the 
members  required  deposit  is  paid  b>  the  member  or 
if  (he  NSCC  determines  that  the  member  s  cun^nt 
month's  use  of  one  or  more  services  it  matenally 
different  from  the  previous  month  s  use  of  such 
servicelsl  upon  which  the  calculation  of  such  excess 
deposit  is  based  NSCC  s  Rules.  R.  4.  section  9. 
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accoont  indebtedneas  to  the  clearing 
fund,  or  otbenfviae  lo  colialcralixe  mch 
menbcff's  obiigatioDa  to  NSCC 
Thefcfore,  the  proposed  rek  cbange 
does  not  afiect  NSCC't  obUgatioa  or  ita 
Btembcra'  righta  respecbng  tbeir 
collateral  or  their  excess  deahng  fund 
deposit. 

The  CoramiaaMW  notes  that  in  the 
event  NSCC  experiencea  loaaes  that 
necessitate  pledging  de«ring  fund 
deposita  (includteg  deposita  in  excesa  of 
individual  member's  cieartng  fund 
requirementa],  members  requesting  the 
return  of  their  exceaa  deposits  could 
experience  delays  in  the  return  of  their 
excess  deposits  if  the  demand  for 
refunds  of  excess  deposits  exceeds 
NSCC's  immediate  resources  and 
requires  NSCC  to  effect  a  pro-rata 
assesament  of  ita  members. 
Furthermore,  in  the  extraordinary  and 
highly  improbable  event  NSCC  is  unable 
to  collect  sufficient  funds  through  pro- 
rata assessments  of  its  membership  to 
cover  severe  losses  and,  therefore,  is 
forced  to  cease  conducting  business,  it  la 
possible  that  members  may  not  be  able 
to  recover  pledged  excess  deposits.'* 

NSCC's  proposed  rule  change  also 
restates  NSCCs  ability  to  mvest  the 
cash  portion  of  the  clearing  fund  in 
repurdiase  agreements  relating  to 
government  securities.  This  portion  of 
the  proposed  rule  change  is  to  reflect 
NSCCs  current  investment  practices. 
NSCCs  current  investment  policies 
provide  for  investing  the  cash  portion  of 
the  clearing  fund  in  repurchase 
agreements  provided  certain  gtiidelines 
designed  to  safeguard  the  invested 
funds  are  follov»ed.  The  guidelines 
indndc,  among  other  things,  that  the 
coUateral  in  all  such  repurchase 
agreements  mnsi:  (1)  Be  Government 
securities:  (2)  have  a  onrent  market 
value  in  excess  of  102%  of  the  value  of 
the  invested  clearing  fund  cash;  and  (3) 
be  delivered  to  a  third-party  custodian 
bank.  The  Conmiission  notes  that  NSCC 
has  been  engaging  in  repurchase 
agreements  under  similar  guidelines 
guidehnes  for  several  years  and  has  not 
experienced  any  losses. 

In  view  of  the  importance  of  a  clearing 
agency's  clearing  fund,  the  Commission 
believes  the  rules  of  a  clearing  agency 
should  Hmit  the  use  that  the  clearing 
agency  may  make  of  clearing  fund 
contributions.  Therefore,  a  clearing 
agency's  rtiies  should  limit  the 
investment  which  it  can  make  with  the 
cash  portion  of  its  clearing  funds  to 
investments  that  provide  liquidity  to  the 
clearing  agency  and  do  not  expose  the 


invested  clearing  fond  cash  to 
unreasonabie  risks.  '*  The  Commission 
believes  that  the  proposed  mie  change  is 
consistent  with  this  goal 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 

Act.  particularly  with  section  17A  of  the 
Act.  and  the  rules  and  regulations 
thereunder. 

//  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-NSCC-90-22)  be,  and 
hereby  is,  approved. 

For  the  Commisaioa.  by  the  Drvtsion  ot 
Market  Regukuon.  pursuaat  to  delegated 
authority 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 
(FR  Doa  91-14«6  Filed  1-22-ffl;  8:45  »a>[ 
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[Releass  Ho.  34-2«7T«;  File  Mo.  SR-PSE- 
90-361 

Se»4)e«alatofy  Organtzattons;  FWn9 
and  Order  Granting  AcoeiaratMl 
Appnovai  of  Propowd  Rula  Chang*  by 
the  Pacific  Stocfc  Exchange.  Inc., 
Relating  to  Extension  of  a  Pilot 
Program  of  the  Pacific  Options 
Exchange  Trading  System 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  October  23, 1990,  the 
Pacific  Stock  Exchange.  Incorporated 
("PSE  "  or  "Exchange ')  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission'')  the  proposed 
rule  change  as  described  in  Items  1, 11 
and  111  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
conmients  on  the  proposed  rule  change 
from  interested  persons, 

I.  Seif-Regulatory  Oiganizatioo's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ruia  Change 

The  PSE  seeks  an  extension  until  June 
30, 1991,  of  its  pilot  program  of  an 
automated  options  trading  lyatem 
designated  as  the  Pacific  Options 
Exchange  Trading  System  ("POETS'*]. » 


■  *  NSCC  hai  agmd  to  lofom  it«  BwiBban 
throu^  \he  iwiianro  of  tn  Importaat  Notice  oi  the 
potentikl  ruk  mhmal  m  tki  propoaed  ruk  chaa^it. 


'*  See  Secnrittw  Exchange  Act  Release  No.  18900 
(Juna  17, 1B80). «  FH  419ea  

'  The  Commuaion  approved  the  PSTa  POETS 
system  on  a  six-month  pilot  basis  on  January  18, 
1990  See  Securities  Exchange  Act  Release  No 
27633  (lanuary  18. 1990|.  55  FR  2486  (order 
approving  File  SR-PSB-a»-2S»  ('POETS  Approval 
Order ").  The  initial  six-raonbi  ipfirtrvat  expired  on 
July  22, 1990.  and  waa  cxtcadni  until  October  22, 


n.  Setf-Regulatory  OrgenizalieB's 
Statement  of  the  Purpose  of,  and 
Stahitory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commissioii,  the 
self-regulatory  oiganization  included 
statements  conceniing  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statentents  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regnlatory  organization  has 
prepared  somraaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significani  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  January  1990  the  Commission 
approved  POETS  on  a  pilot  basis.*  In 
joty  1980  the  Commission  approved  the 
Exchange's  reqoest.to  extend  the  pilot 
program  until  October  22, 1990,  in  order 
to  allow  the  P%  to  complete  installation 
of  the  s3rstein'B  hardware.'  At  this  time 
thfc  Exchange  is  requesting  an  extension 
of  the  pilot  program  until  June  30, 1901, 
so  that  the  Exchange  may  assess  fully 
the  merits  of  the  system.  Once  the 
evaluation  has  been  completed,  the 
Exchange  will  inform  the  Commission  of 
its  findings  and  will  submit  a  final 
proposal  requesting  permanent  approval 
and  full  implementation  of  the  system. 

The  PSE  represents  that  the  system 
has  been  implemented  floor-wide  and  Is 
performing  well  with  few  operattonal 
problems.  The  Exchange  states  that  it 
has  not  received  any  formal  complaints 
concerning  the  performance  of  POETS,* 


1990.  Ste  SecHTttfaa  Exchange  Act  Reteaa*  No. 
28264  (July  Ja  ISeOJi  86  FR  31272  (ortkr  approwtag 
File  No.  SR-PSE-90-281  CPOETS Exienaian 
Order"!.  POETS  is  a  completely  automated  trading 
system  comprised  of  an  options  order  rottting 
system  ("ORS").  an  automatic  and  scrai-Buteaiatic 
execution  syatam  ("Auto-Ex"),  an  on-liDe  Uniil  ofdcr 
book  iyatam  ("Aulo-Book"),  and  an  automatic 
market  quote  updat*  system  ("Auto-Quote"). 

*  See  POETS  Approval  Order,  a upra.  note  1.  tor  a 
description  of  POETS.  The  aatomatu:  executiOB 
feature  of  POETS,  however,  waa  limited  to 
implementation  In  all  equity  optiona  claaaea  at  two 
tradiag  poats  and  any  option  which  becomea 
multiply  traded.  The  automatic  execution  function 
of  POETS  will  not  \m  implemented  floor-wide  until 
the  system  has  been  approved  by  the  Commission 
on  a  pemtanent  baais. 

•  See  POETS  Extension  Order,  sapn  note  1. 

«  See  letter  from  Steven  W.  Laianis.  Managing 
Attorney,  Compliance.  PSE  to  Thomas  R.  Gira, 
Branch  CkwL  SBC  daUd  October  30.  iseo 
("October  30  Letter"). 
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and  that  members  as  well  as 
institutional  and  retail  customers  have 
been  highly  im{)re8sed  with  the  system's 
performance.  The  Exchange's  ongoing 
review  of  POETS  indicates  that  a  total 
of  twelve  market  makers  sign  on  each 
day  at  the  two  posts  designated  for  the 
Auto-Ex  pilot,  and  at  least  one  market 
maker  signs  on  each  day  for  the 
multiply-traded  issues.*  The  PSE's 
records  indicate  that  from  March  1900 
through  October  1990,  several  hundred 
options  trades  a  month  are  executed 
through  Auto-Ex,  from  a  high  of  730 
trades  in  July  1990  to  238  trades  in 
September  1990;  and  the  options  trades 
using  Auto-Book  reached  a  high  of  15.1% 
in  July  1990  and  declined  to  11.6%  in 
October  199a*  The  Exchange  notes  that 
64%  of  all  quotes  are  generated  through 
Auto-Quote  and  that  the  number  of 
quotes  has  increased  by  40%.' 

The  Exchange  continues  to  monitor 
whether  there  are  significant,  if  any, 
operational  failures  in  POETS  as  well  as 
any  hardware  and  software 
malfunctions  associated  with  the 
system.  The  Exchange  analyzes 
operational  failures  and  makes 
recommendations  to  correct  the 
problems.* 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and,  in 
particular,  the  requirement  of  setrtion 
6(b)(5)  of  the  Act  which  provides,  among 
other  things,  that  the  rules  of  the 
Exchange  are  to  be  designed  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 

(C)  Self-Reguiatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


•  See  October  30  Letter  at  2. 

•  The  Exchange  attributes  the  limited  usage  of 
Auto-Ex  lo  the  following  factors:  (1)  Auto-Ex  was  In 
operation  only  at  two  posts  and  for  all  dually  listed 
issues  when  POETS  was  iBipiemeoted  floor-wide  In 
]uly  1990;  |2)  only  372  options  senet  are  eligible  for 
Auto-Ex;  (3)  eligible  orders  must  be  for  five 
contracts  or  teas  and  mnat  bt  market  orderr,  and  (4) 
firms  are  in  the  process  of  training  their  stalls  to  ue 
Auto-Ex.  See  letter  from  Steven  VV  Lararus. 
Managing  Attorney,  Compliance.  PSR,  to  Tbomaa  R. 
Gira.  Branch  Chief.  SEC  dated  November  3a  1980. 

'  See  October  30  Letter  at  3. 

•  See  October  30  Letter  at  2. 


in.  Date  of  EBeHi  wen  ef  Ae 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  to  extend  the  pilot 
program  is  consistent  with  the 
requirements  of  the  Act  and  the  mles 
and  regulations  thereender  applicabie  to 
a  natiooal  securities  exchange,  and.  in 
particular,  the  requircnwnts  of  section  6 
thereunder.*  In  particular,  the 
Commission  finds  that  the  extension  of 
the  pilot  is  consistent  with  section 
6(b)(5)  of  the  Act  based  on  the  PSE's 
representations  that  POETS  has 
functioned  well  and  has  received 
favorable  comments  from  institutional 
and  retail  cnstomers.  In  addition,  the 
pilot  data  provided  by  the  PSE  indicated 
that  there  have  been  few  problems  with 
POETS.  Although  use  of  the  Auto-Ex 
feature  of  POETS  has  been  limited,  the 
overall  POETS  system  has  resulted  in 
more  efficient  execution  of  public 
customer  market  and  limit  orders  and 
has  provided  the  Regulation  Department 
with  more  accurate  trade  information. 
The  enhanced  efficiency  of  order 
processing  resulting  from  POETS  should 
help  the  PSE  to  provide  deeper,  more 
liquid  and  more  efficient  options 
markets.  In  addition,  the  provision  of 
more  accurate  trade  information  will 
allow  the  Exchange  to  develop  more 
accurate  and  timely  audit  trails,  thereby 
helping  the  PSE  to  maintain  the  integrity 
of  its  markets. 

The  Commission  fmds  good  cause  for 
approving  the  extension  of  the  pilot 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  Federal 
Register  in  order  to  permit  uninterrupted 
continuation  of  the  pilot  program.  In 
addition,  because  there  have  been  no 
adverse  comments  concerning  the  pilot 
program  since  its  implementation  or 
prior  to  the  Commission's  approval  of 
POETS  in  January  1990  and  because  of 
the  importance  of  maintaining  the 
quality  and  efficiency  of  the  PSE's 
markets,  the  Commission  beheves  good 
cause  exists  to  approve  the  extension  of 
the  pilot  program  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Coflofliissioii.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 

submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  virithheld  from  the  pubhc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW.  Waahmgtoa  DC 
Coi»es  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  25, 1991. 

It  is  therefore  ordered,  pursuant  lo 
secUon  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  {SR-PSEr-90-36) 
relating  to  an  extension  of  the  POETS 
pilot  program  i-ntil  June  30, 1991.  is 
approved. 

For  the  Comniission,  by  the  Diviwon  of 
Market  Reguletioo.  pursuant  to  delegated 
authority. 

Dated;  January  14, 1991. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  91-1468  Filed  1-22-91;  8;45  am) 

Btt-UNQ  CODE  niO-41-M 


DEPARmEHT  OF  STATE 

Bureau  of  Intelligence  and  Research 

[Public  Notice  1323] 

Announcement  of  FY  1991  Sovfet- 
Eastem  European  Studies  Grant 
Recipients 

Onjanuary  2, 1991,  theU.S. 
Department  of  State  approved  the 
December  4, 1990.  recommendations  of 
the  Soviet-Eastern  European  Studies 
Advisory  Committee  for  awards  in  the 
competition  which  ended  September  28, 
1990. 

1.  American  Council  of  Teachers  of 
Russian /.American  Council  for 
Collaboration  in  Education  and 
Language  Study 

GranL  $17a800. 

Purpose:  To  provide  advanced  in- 
country  language  training  fellowships  in 
Russian,  Czech/Slovak.  Hunganan. 
Polish,  and  Serbian/Croatian. 

Contact:  Dan  E.  Davidson,  Director, 
USSR  Program  Group,  ACTR/ACCELS, 


•  15  U.S.C.  78f(b)(5)  (1982). 


>«  15  U.S.C  788(b)(2)  (1982). 
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Fifth  Floor.  1619  Mastachusetts  Avenue 
NW..  Washington,  DC  20036.  [202]  326- 
2287. 

2.  Coundl  on  Intematioaal  Educational 
Exchang* 

Grant-  S80.40a 

Purpose:  To  support  advanced 
Russian  language  fellowships  at 
Leningrad  E^te  University  in  the 
semester  and  academic  year  program, 
and  to  support  fellowships  for  the 
summer  graduate  research  program. 

Contact-  Damon  B.  Smith.  Deputy 
Executive  Director.  Cooperative  Russian 
Language  Program/CIEE,  205  East  42nd 
Street  New  York.  NY  10017.  (212)  661- 
1414. 

S.  Hoover  lastltutioa  ob  War,  Revolution 
•nd  PMoe  at  Stanford  University 

Grant  $20a000. 

Purpose:  To  support  postdoctoral 
fellowships  (6-12  months  duration]  and 
summer  grants  for  individual  research 
projects  on  Russia/USSR  and  Eastern 
Europe  at  Hoover. 

Contact  Richard  F.  Staar, 
Coordinator.  International  Studies 
Program.  Hoover  Institution  on  War. 
Revolution  and  Peace,  Stanford.  CA 
94305,  (415)  723-1348. 

4.  University  of  Illinois  at  Urbana- 

Grant  $94,182. 

Purpose:  To  provide  partial  funding 
for  the  University's  Summer  Research 
Laboratory  on  Russia  and  Eastern 
Europe,  and  the  Slavic  Reference 
Service. 

Contact  Diane  Merridith.  Program 
Administrator.  Russian  and  East 
European  Center,  University  of  Illinois 
at  Urt)ana-Champaign.  1208  W. 
California  Avenue.  Urbana,  IL,  (217] 
333-1244. 

5.  International  Rssearch  and  Exchanges 
Board 

CrQ;7t:  $1,004,550. 

Purpose:  To  support  a  variety  of 
programs  facihtating  American 
scholarly  access  to  the  Soviet  Union  and 
Eastern  Europe:  grants  for  independent 
short-term  research;  collaborative 
projects  and  senior  scholar  travel 
grants;  special  projects  (formerly 
cooperative  projects);  specialized 
language  training  grants;  developmental 
fellowships;  predeparture  orientation  for 
Americans;  individual  research 
exchange  fellowships  for  American 
graduate  students;  and  dissemination  of 
field  results. 

Contact  Barbara  Sassone,  IREX.  126 
Alexander  Street,  Princeton,  N]  08540- 
7102  (609)  683-e50u. 


6.  Joint  Committee  on  Eastern  Europe 

Grant:  $800,000. 

Purpose:  To  support  fellowships  for 
advanced  graduate  training,  dissertion 
completion,  pre-  and  postdoctorial 
research,  language  training  (elementary 
domestic  and  advanced  on-site],  and 
language  instruction;  and  the  junior 
Scholars"  Training  Seminar 

Contact  lason  Parker.  Executive 
Associate,  JCEE/ American  Council  on 
Learned  Societies,  228  East  45th  Street, 
New  York.  NY  10017  (212)  697-1505. 

7.  Joint  Committee  on  Soviet  Studies 

Cra^^■  $1,504,416. 

Purpose:  To  support  a  national 
fellowship  program  for  graduate 
training,  dissertation  completion,  and 
postdoctoral  research;  a  program  for 
annual  workshops  in  underrepresented 
fields;  institutional  language  training 
awards  for  Russian  and  non-Russian 
Soviet  languages;  and  research 
conferences. 

Contact  Robert  Huber,  Staff 
Associate.  jCSS/Social  Science 
Research  Council,  605  Third  Avenue, 
New  York.  NY  10158  (212)  861-0280. 

8.  National  Council  for  Soviet  and  East 
European  Research 

Grant  $1,800,000. 

Purpose:  To  conduct  a  national 
competition  among  American 
institutions  of  higher  education  and  non- 
profit corporations  in  support  of 
postdoctoral  research  projects  on  the 
Soviet  Union  and  Eastern  Europe. 

Contact  Robert  Randolph,  Executive 
Director,  NCSEER,  1755  Massachusetts 
Avenue  NW.,  suite  304,  Washington,  DC 
20036  (202)  387-0168. 

9.  The  Woodrow  Wilson  Center  for 
International  Scholars 

Grant  $1,125,565  ($735,565  to  Kennan; 
$390,000  to  EES]. 

Purpose:  To  support  the  fellowships, 
meetings,  and  publications  programs  of 
the  Kennan  Institute  for  Advanced 
Russian  Studies  and  the  East  European 
activities  of  the  East  and  West  European 
Program,  including  an  annual  junior 
scholars  training  seminar,  co-sponsored 
with  the  )CEE. 

Contact  Blair  Ruble,  Secretary. 
Kennan  Institute  for  Advanced  Russian 
Studies,  or  Milan  Hauner,  East  and 
West  European  Program,  or  The  Wilson 
Center,  370  L'Enfant  Promenade,  suite 
704.  Washington.  DC  20024-2518  (202) 
287-3000. 


Dated:  January  11, 1991. 
Kenneth  B.  Roberts, 

Executive  Director  Soviet-Eastern  European 
Studies  Advisory  Committee. 
(PR  Doc.  91-1459  Filed  1-22-91;  8:45  am] 
WLLMQ  COOC  4710-n-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
[CQD8  90-30] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee;  VTS 
Sul>commfttee  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C.  app.  I)  notice  is 
hereby  given  of  the  VTS  Subcommittee 
of  the  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee 
meeting.  The  meeting  will  be  held  on 
Tuesday,  February  19, 1991.  The  meeting 
will  be  held  at  the  Crescent  River  Port 
Pilots  office,  409  Belle  Chasse  Hwy. 
South,  Belle  Chasse,  LA  70037.  The 
meeting  is  scheduled  to  begin  at  9  a.m. 
The  agenda  for  the  meeting  consists  of 
the  following  items: 

1.  Call  to  order. 

2.  Recommendations  for  a  proposed 
New  Orieans  Vessel  Traffic  Service. 

3.  Adjournment. 

The  meeting  is  open  to  the  public. 
Members  of  the  public  may  present 
written  or  oral  statements  at  the 
meeting. 

Additional  information  may  be 
obtained  from  Commander  C.T.  Bohner, 
usee,  Executive  Secretary.  Lower 
Mississippi  River  Waterway  Safety 
Advisory  committee,  c/o  Commander, 
Eighth  Coast  Guard  District  (oan),  room 
1209.  Hale  Boggs  Federal  Building.  501 
Magazine  Street,  New  Orieans,  LA. 
70130-3396,  telephone  number  (504)  589- 
3074. 

Dated:  January  IS,  1991. 
T.D.  Fisher, 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  Dist,  Acting. 
|FR  Doc.  91-1508  Filed  1-22-91;  8:45  am) 

MUJM  COOC  4«10-14-«l 


Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Special 
Connnlttee  168,  Uthlum  Batteries; 
Meeting 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  second  meeting  of 
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Special  Committee  168  on  Lithium 
Batteries  to  be  held  January  29-30, 1961, 
in  the  RTCA  Conference  room.  One 
McPherson  Square,  1425  K  Street,  NW.. 
suite  50a  Washington.  DC  20005, 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  the  first  meeting's  minutes; 
(3)  Technical  Presentations;  (4)  Report  of 
subgroup  progress.  Report  on 
development  of  a  strawman  MOPS;  (5) 
Selection  of  Working  Groups;  (6) 
Structure  of  a  plan  for  work 
accomplishment;  (7)  Working  Group 
sessions;  (8}  Assignment  of  tasks;  (9) 
Other  business;  (10)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  tihe  approval  of  Ae  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  nweting.  Persons 
wishing  to  present  statements  or  obtain 
infoimation  should  contact  the  RTCA 
Secretariat.  One  McPherson  Square, 
1425  K  Street.  NW.  suite  500. 
Washington,  DC  20005;  (202)  662-0286. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washioglon.  DC.  an  January  3, 
1991. 

Steven  Zaidman, 
Designated  Officer. 
[FR  Doc  91-1509  FUed  1-22-91;  a45  am] 

BILUNO  COOC  atO-U-H 


Radio  Technical  Commission  for 
Aeronautics  (RTCA),  Specfai 
Committee  159;  Minimum  Operational 
Performance  Standards  for 
Supplemental  A)rtx>me  Navigation 
Equipment  Using  Global  Positioning 
System  (GBP),  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C..  appendix  I),  notice  is 
hereby  given  for  the  seventeenth 
meeting  of  RTCA  Special  Committee  159 
on  Minimum  Operational  Performance 
Standards  for  Supplemental  Airborne 
Navigation  Equipment  Using  Global 
Positioning  System  (GSP)  to  be  held 
January  31-February  1, 1991,  in  the 
RTCA  Conference  Room,  One 
McPherson  Square.  1425  K  Street.  NW., 
suite  500.  Washington.  DC.  20005. 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  minutes  of  the  sixteenth 
meeting  held  on  December  13-14. 1990; 
(3)  Review  of  material  and  action  items 
for  draft  report;  (4)  Review  of 
EUROCAE  and  other  comments;  (5) 
Continue  review  of  second  draft  of  the 


committee  report.  RTCA  paper  No.  356- 
90/SCl59-a3;  (6)  AddreM  Future  Woik 

Program;  (7)  Assignment  of  tasks:  (8) 
Other  business;' (9)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street.  NW..  suite  500, 
Washii^ton,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Wathin^on.  DC  on  December  21. 
1990. 

Steven  7,Mmum, 
Designated  Officer. 

[FR  Doc  91-1512  Filed  1-22-91:  8:45  am] 
MLUNQ  OOK  4t1«-lS-M 


Radio  Tecfmical  Commiaeton  for 
AeronaMHcs  (RTCA),  Special 
Comndttee  1«4;  Minimimi  Opwatioiiai 
Performance  Standards  for  Aircrart 
Audio  Systems  and  Equipment, 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  appendix  I),  notice  is 
hereby  given  for  the  eighth  meeting  of 
Special  Committee  164  on  Minimum 
Operational  Performance  Standards  for 
Aircraft  Audio  Systems  Equipment  to  be 
held  January  22-24, 1991,  in  the  RTCA 
Conference  Room.  One  McPherson 
Square.  1425  K  Street,  NW.,  suite  500, 
Washington,  DC,  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
Approval  of  seventh  meeting's  minutes, 
RTCA  Paper  No.  408-90/SC164-37;  (3) 
Technical  Presentations;  (4)  Review  of 
task  assignments  from  last  meeting;  (5) 
Continue  review  of  the  second  draft  of 
the  MOPS,  RTCA  paper  No.  82-90/ 
SCl64-2a;  (6)  Woricing  Group  sessions: 
(7)  Assignment  of  tasks:  (8)  Other 
business;  (9)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  of  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Street,  NW..  suite  500 
Washington,  DC,  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 


written  statement  to  lite  committee  at 

any  time. 

Issued  in  Washington.  DC.  on  December  21, 
1990. 


Stave 

Designated  Officer 

|FR  Doc.  91-1511  Filed  1-22-91;  ft-45  am] 

BILUNQ  COOC  W10-11-M 


Radio  Technicai  Commission  for 
Aeronautics  (RTCA),  Executtve 
Cor 


Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  5  L'.S.C..  appendix  I),  notice  is 
hereby  given  for  the  meeting  of  the 
Executive  Committee  to  be  held  Jaonary 
25, 1991.  in  the  RTCA  Conference  Room. 
One  McPherson  Square.  1425  K  Street. 
NW.,  suite  500.  Washington.  DC,  20005. 
comiDencing  at  9:30  a.m. 

The  agenda  for  this  meeting  i%  as 
follows:  (1)  Cliatrman's  remarks  and 
introductions;  (2)  Approval  of  \he 
December  5. 1980  Executive  Committee 
Meeting  minuter  (3)  Executive 
Director's  report;  (4)  Special  Committee 
activities  report  for  November- 
December  1990;  (5)  Report  of  the  R»cal 
and  Management  Subcommittee:  (6] 
Consideration  for  approval  of  Special 
Committee  reports  (SC-163  Report: 
"Minimum  Operational  Performance 
Standards  for  Devices  that  Prevent 
Blocked  Channels  used  in  Two- Way 
Communications  Due  to  Unintentional 
Transmissions");  (7)  Consideration  of 
proposals  to  establish  new  Special 
Committees  (AOPA  request  to  establish 
an  Ad  Hoc  Committee  to  review  and 
update  as  necessarv'  the  Loran-C  MOPS 
(RTCA/CO-194));  (8)  Other  business;  (9) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  ma>  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street.  NW..  suite  500. 
Washington,  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC,  on  jamiary  3. 
1991 

Steven  Zaidman, 
Designated  Officer. 

|FR  Doc  91-1510  Filed  1-22-91;  a;45  ainl 
BiujNG  COOC  tm-n-m 
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Urltan  Mms  Transportation 
Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  on  Alternative 
Transit  Improvements  In  King  County 
(Seattle),  WaatHngton 

AQCNCV.  Urban  Mass  Transportation 
AdmlnlstraUon,  DOT. 
ACnOM:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 


summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
and  the  Municipahty  of  Metropolitan 
Seattle  (Metro)  are  initiating  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  and  alternatives 
analysis  (AA)  on  possible  transit 
improvements  in  three  corridors  in  the 
Seattle  metropolitan  region.  The  north 
corridor  runs  from  downtown  Seattle 
north  toward  Snohomish  County;  the 
south  corridor,  originating  in  downtown 
Seattle,  nms  to  the  City  of  SeaTac  and 
south  toward  Pierce  County;  the  east 
corridor  crosses  Lake  Washington  to 
serve  Bellevue,  Bothell  and  Kirkland. 
Metro  will  prepare  environmental 
documents  under  the  Washington  State 
Environmental  Policy  Act  (SEPA)  on  the 
potential  projects  in  two  of  the  three 
corridors,  while  UMTA  and  Metro  will 
jointly  prepare  an  EIS  for  projects  in  the 
third  corridor  in  conformance  with  both 
the  National  Environmental  Policy  Act 
of  1969  (NEPA)  and  SEPA.  Should  build 
alternatives  be  selected,  Metro  would 
construct  the  transit  improvements  in 
the  two  corridors  covered  only  by  State 
environmental  documents  without 
UMTA  financial  assistance.  UMTA 
financial  assistance  would  be  requested 
for  one  of  the  three  corridors.  The 
corridor  and  proposed  transit 
improvements  to  be  advanced  for 
UMTA  funding  assistance  will  be 
identified  by  Metro  before  the  end  of  the 
scoping  process,  at  which  time  Federal 
agencies  and  other  interested  parties 
will  again  be  given  the  opportunity  to 
comment  on  the  scope  of  the 
environmental  analysis  for  the  corridor 
proposed  for  UMTA  funding.  The 
scoping  process  will  be  completed  by 
late-Spring.  1991. 

In  addition  to  light  rail  transit  and 
exclusive  busway/transitway  options, 
the  alternatives  analysis  will  consider 
the  no-action  and  transit/high 
occupancy  vehicle  (or  transportation 
system  management)  alternatives,  and 
any  new  reasonable  alternatives 
generated  through  the  scoping  process. 
Scoping  will  be  accomplished  through 
correspondence  with  interested  persons, 
organizations,  and  Federal.  State  and 
local  agencies,  and  through  public 


meetings  See  dates  and  SUPPi^MENTAL 
IMFORMATION  below  for  details. 
DATES:  Five  scoping  meetings  have  been 
scheduled  on  the  project.  The  first 
meeting,  on  Tuesday.  February  12. 1991, 
will  occur  from  7  p.m.  to  9  p.m.  at 
LyTinwood  City  Hall.  The  second,  on 
Wednesday,  February  13, 1991,  will 
occur  from  12  noon  to  1:30  pm.  at  the 
Seattle  Public  Library  The  third 
meeting,  also  on  Wednesday,  February 
13, 1991  will  occur  from  7  p.m.  to  9  p.m. 
at  University  Congregational  Church. 
Seattle.  The  fourth  meeting  will  occur  on 
Tuesday,  February  19. 1991  from  7  p.m. 
to  9  p.m.  at  the  Puget  Power  Auditorium 
in  Bellevue.  The  fifth  meeting  will  take 
place  on  Wednesday,  February  20, 1991 
from  7  p.m.  to  9  p.m.  at  Tyee  High 
School  in  SeaTac.  Open  houses  will 
precede  each  of  the  scoping  meetings. 
Written  comments  on  project  scof)e  may 
be  submitted  to  Metro  by  February  28, 
1991.  See  the  ADOAESSES  section  for 
additional  information.  Later  this  Spring. 
Federal  Agencies  and  other  interested 
parties  will  be  given  the  opportunity  to 
comment  again  on  the  corridor  in  which 
UMTA  assistance  will  be  sought,  once  it 
has  been  identified. 
AOORCSSCS:  Comments  may  be 
submitted  to  Gregory  M.  Bush. 
Environmental  Compliance  Manager, 
Metro,  MS-120,  821  Second  Avenue, 
Seattle,  Washington  98104.  The  first 
scoping  meeting  will  be  held  at 
Lynnwood  City  Hall.  19100  44lh  Avenue 
West.  Lynnwood.  Washington.  The 
second  meeting  will  be  at  the  Seattle 
Public  Library,  1000  Fourth  Avenue, 
Seattle.  The  third  meeting  will  be  held  at 
the  University  Congregational  Church. 
4515  16th  Avenue  NE.,  Seattle.  The 
fourth  meeting  will  be  at  the  Puget 
Power  Auditonum.  10608  NE.  4th  Stroet 
in  Bellevue.  The  fifth  meeting  will  be 
held  at  Tyee  High  School,  4424  S.  188th 
Street  SeaTac.  Washington.  See  the 
DATES  section  for  meeting  times. 
KM  RNITHER  INK>AMATION  CONTACT: 
Terry  L.  Ebersole,  Urban  Mass 
Transportation  Administration.  Region 
10.  915  2nd  Avenue,  Seattle.  WA  98174 
(206)-553-4210.  or  Gregory  M.  Bush, 
Metro,  821  Second  Avenue.  MS-120. 
Seattle.  WA  98104.  (2061-684-1164. 
SUPm^MENTARV  mFORMATKHr. 

Scoping 

UMTA  and  Metro,  as  lead  agencies, 
have  determined  that  this  proposal  is 
likely  to  have  a  significant  adverse 
impact  on  the  environment.  An 
environmental  impact  statement  (EIS)  is 
required  under  40  CFR  1502.4  and  under 
RCW  43.2lC.030(2)(c)  and  will  be 
prepared. 


The  UMTA  and  Metro  invite 
interested  individuals,  organizations 
and  Federal,  State  and  local  agencies  to 
participate  in  defining  the  alternatives 
to  be  evaluated  and  in  identifying  any 
significant  social,  economic  or 
environmental  Issues  related  to 
proposed  transit  improvements  In  the 
three  corridors.  An  information  packet 
describing  the  purpose  of  the  project,  the 
proposed  alternatives,  the  impact  areas 
to  be  evaluated,  the  citizen  involvement 
program,  and  the  preliminary  project 
schedules  is  being  mailed  to  affected 
federal,  state  and  local  agencies  and  to 
interested  parties  of  record.  Others  may 
request  these  scoping  materials  by 
calling  or  writing  Charles  Kirchner. 
Environmental  Compliance  Supervisor, 
Metro.  MS-120.  821  Second  Avenue. 
Seattle,  Washington  98104;  telephone 
206-684-1171.  Scoping  comments  may 
be  made  either  orally  at  the  scoping 
meetings  or  in  writing.  See  the  DATES 
and  ADDRESSES  sections  above  for 
locations  and  times.  Metro  staff  will  be 
present  at  the  public  scoping  meetings  to 
describe  the  proposed  scope  of  the  study 
using  maps  and  visual  aids  and  to  lake 
comments  from  attendees.  Written 
comments  may  be  sent  to  Mr.  Gregory 
M.  Bush  (see  ADDRESSES  by  February 
28. 1991.  For  those  Federal  agencies  and 
other  parties  wishing  to  comment  only 
on  the  corridor  in  which  UMTA 
assistance  will  be  sought  will  be  notified 
of  an  additional  scoping  opportunity 
through  the  Federal  Regibter  and  by  mail 
once  that  corridor  is  knnwn. 

Description  of  the  Alternatives 


Screening  Process 

Metro  considered  a  wide  range  of 
alternatives  in  the  process  of  selecing 
those  described  below.  The  screening 
process  used  nine  evaluation  criteria 
adopted  by  the  Metro  Council:  growth 
and  development  mobility,  efficiency, 
practicality,  ridership.  cost- 
effectiveness,  support,  financial 
advantage,  and  enviroiunental  effects. 

In  June  1990.  Metro  completed  its 
screening  of  a  full  array  of  possible 
alternatives  that  were  identified  in 
previous  regional  studies  and  plans. 
Metro  removed  some  of  those 
alternatives  from  further  analysis  and 
proceeded  Into  a  second,  more  detailed 
level  of  screening  on  the  remaining 
alternatives.  In  October  1990,  Metro 
concluded  the  second  screening  of 
alternatives,  removing  additional 
alternatives  from  further  analysis  and 
adding  others. 

The  screening  process  has  included 
public  review  and  comment  technical 
coordination  with  other  agencies, 
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review  and  comment  by  the  state  of 
Washington's  Expert  Review  Panel  and 
policy  discussion  by  Metro  policy 
committees  and  the  Joint  Regional 
Policy  Committee  for  high  capacity 
transportation  in  the  Puget  Sound 
Region.  This  collaborative  process  was 
instrumental  in  Metro's  selection  of  the 
alternatives  being  considered  in  the 
scoping  process.  These  alternatives  are 
presented  below  for  each  corridor. 

See  the  scoping  information  booklet 
for  further  details  on  alignments  that 
have  been  removed  from  further  study 
as  a  result  of  the  initial  screening 
processes. 

North  Corridor 

Description  of  Study  Area  and  Project 
Need 

The  North  Corridor  is  a  major  travel 
corridor  in  King  County  and  Snohomish 
Countj'  and  includes  downtown  Seattle 
(which  is  included  in  the  other  corridors 
as  well),  the  University  District,  the 
Northgate  shopping  center  area  and 
extends  north  into  Snohomish  County. 
The  corridor  boundaries  are 
approximately  Aurora  Avenue  to  the 
west  the  City  of  Everett  to  the  north, 
and  Lake  Washington  to  the  east.  A 
transportation  improvement  is  proposed 
in  the  Corridor  to  address  needs  arising 
from  the  following  conditions:  high 
travel  and  transit  demand  due  to 
population  and  employment  densities; 
strong  travel  orientation  toward 
downtown  Seattle,  the  University 
District  and  Northgate  activity  centers; 
substantial  growth  in  population  and 
employment  in  these  activity  centers 
and  in  South  Snohomish  County; 
congestion  points  and  operational 
problems  at  several  locations;  limited 
access  for  Metro  buses  to  HOV  lanes  in 
the  corridor  difficulty  of  providing  fast, 
reliable  service  between  downtown 
Seattle  and  the  University  District  via 
Interstate  5  due  to  the  peak  direction 
orientation  of  the  express  lanes; 
significant  activity  center  congestion  in 
the  University  District  Northgate  and  on 
Capitol  Hill;  capacity  constraints  at 
existing  park-and-ride  lots;  and  air 
quality  problems  in  the  University 
District  Northgate  and  Downtown 
Seattle. 

North  Corridor  Alternatives.  (1)  A  no- 
build  option  consisting  of  existing 
highways  and  bus  service  plus 
committed  roadway  improvements,  fleet 
replacement  and  expansion  limited  to 
the  1991  system  coverage.  The  No-Build 
Alternative  is  constrained  by 
anticipated  revenue  generated  by 
Metro's  current  revenue  sources. 
(2)    A  Transportation  Systems 
Management  (TSM)  Alternative  which 


includes  the  highway  and  transit 
features  of  the  no-build  option  plus  low 
to  moderate  cost  improvements 
designed  to  make  efficient  use  of  the 
existing  bus,  highway  and  planned  HOV 
system.  In  the  North  Corridor,  possible 
improvements  include,  but  are  not 
limited  to:  improved  access  to  Interstate 
5  from  the  downtown  Seattle  transit 
tunnel:  improved  transit  access  to 
Convention  Place  station  from  surface 
streets;  improvements  in  the  Northgate 
Transit  Center/park-and-ride  access  to 
Interstate-S,  other  transit  priority 
treatments  in  the  Northgate  area, 
extension  of  the  Interstate  5  center  HOV 
lanes  to  Interstate  405  in  Snohomish 
County,  completion  of  transit  only 
shoulder  lanes  on  SR  522;  expansion  of 
park-and-ride  lots  at  Bothell,  and  Aurora 
Village;  a  new  park  and  ride  lot  at  175th 
and  1-5,  trolley  overhead  improvements, 
including  new  overhead  for  existing 
routes;  and  various  arterial  HOV 
improvements. 

(3)    Rail  and  Busway  Alternatives  via 
Broadway:  One  north  corridor  rapid 
transit  alternative  would  be  a  rail  line  or 
busway  starting  at  Convention  Place 
Station  in  the  downtown  Seattle  transit 
tunnel.  This  alignment  would  proceed  in 
a  tunnel  configuration  east  to  Broadway. 
It  would  then  trim  north,  remaining  in  a 
timnel  under  Broadway.  10th  Avenue  E., 
Portage  Bay  and  15th  Avenue  N.E.  and 
Roosevelt  Avenue  N.E.  After  passing 
through  the  University  District  the 
tunnel  would  turn  west  at  either  N.E. 
47th  Street  Ravenna  Blvd.  or  near  N.E. 
70th  and  return  to  the  Interstate  5  right- 
of-way.  Once  at  Interstate  5,  the 
alignment  would  use  the  Interstate  5 
right-of-way  for  the  remainder  of  the 
corridor  in  an  at-grade,  retained  cut  or 
elevated  profile,  as  determined  by  the 
terrain  and  other  considerations  to 
MounUake  Terrace.  The  alignment 
continues  within  the  Interstate  5  right- 
of-way  or  the  adjacent  Pacific 
Northwest  Traction  (PNT)  right-of-way 
to  Lynnwood.  The  interim  terminal 
would  be  located  north  of  Northgate 
Way  and  south  of  or  at  164th  St  SW, 
north  of  Lynnwood  in  unicorporated 
Snohomish  County. 

(4)    Rail  Alternative  via  Interstate  5 
reversible  lanes:  Starting  at  the 
Convention  Place  Station  in  the 
downtown  Seattle  transit  txmnel,  this 
alignment  travels  by  timnel  under 
Eastiake  Avenue  to  South  Lake  Union, 
then  via  two  lanes  of  the  Interstate  5 
reversible  lanes  to  N.E.  42nd  Sti^et,  then 
continues  north  along  the  east  side  of 
the  Interstate  5  right-of-way.  North  of 
Lake  City  Way,  it  follows  the  same 
alignment  as  Number  3,  above.  A 
people-mover  circulator  system  serving 


the  University  District  will  also  be 
considered  as  part  of  this  alternative. 

(5)  Busway  Alternative  via  Interstate 
5  reversible  lanes:  This  alignment  starts 
at  Convention  Place  station  and  uses  all 
four  lanes  of  the  Interstate  5  reversible 
roadway  to  Northgate  for  two-way  bus- 
only  operation.  North  of  Northgate,  the 
busway  follows  the  same  aligrunent  as 
Number  3.  above. 

(6)  Transitway  Alternative  via 
Interstate  5  reversible  lanes:  This 
alignment  is  similar  to  Number  5  above, 
except  it  would  operate  as  a  two-way 
bus  and  HOV  facility.  North  of 
Northgate.  it  would  contmue  on  the 
Interstate  5  HOV  lanes  in  their  current 
or  planned  configuration  to  164th  Street 
SW. 

South  Corridor 

Description  of  Study  Area  and  Project 
Need 

The  South  Corridor,  another  major 
travel  corridor  in  the  region,  also 
includes  the  central  business  district  of 
Seattle.  It  runs  southward  through  the 
Duwamish  Industrial  area,  in  the 
vicinity  of  SeatUe-Tacoma  International 
Airport  and  extends  south  to  Tacoma.  in 
Pierce  County.  The  corridor  boundanes 
are  approximately  Puget  Sound  to  the 
west  Lake  Washington  and  the  Green 
River  Valley  to  the  east  and  Tacoma  to 
the  south.  A  transportation  improvement 
is  proposed  in  the  Corridor  to  address 
increasing  congestion  on  Interstate  5  in 
peak  and  non-peak  directions  and  a 
broadening  peak  period,  resulting  in 
increasing  transit  travel  times  and 
reliability  problems  for  all  transit 
services  to  south  King  County.  Other 
issues  to  be  addressed  include:  traffic 
backups  at  the  Spokane  Street 
interchange  with  I-S,  at  the  6  percent 
grade  on  Interstate  5  in  the  Southcenter 
area,  at  the  First  Avenue  South  Bridge, 
on  the  Rainier  Avenue  corridor,  on  SR- 
167,  and  at  West  Seattle  Bridge  ramps; 
full  park-and-ride  lots  along  Interstate  5 
south  of  Seattie;  and  the  lack  of  HOV 
facilities  which  limits  opportunities  to 
avoid  congestion. 

South  Corridor  Alternatives.  (1)  A  no- 
build  option  similar  to  that  discussed 
under  the  North  Corridor  Alternatives. 

(2)    A  Transportation  System 
Management  [TSM]  Alternative  which 
includes  the  highway  and  transit 
features  of  the  no-build  option  plus  low 
to  moderate  cost  improvements 
designed  to  make  efficient  use  of  the 
existing  bus,  HOV  and  highway  system. 
In  the  South  Corridor,  possible 
improvements  include,  but  are  not 
limited  to:  HOV  priority  treatments  and 
trolley  bypass  wire  on  Rainier  Avenue 
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South,  a  new  W«st  Seattie  map 
conaaciing  Spokaat  Street  viaduct  with 
the  E-3  busway.  HOV  lanes  on 
Interstate  5  south  between  dowotown 
Seattle  and  the  King  County  Una; 
extension  of  the  &-3  busway  to 
Industrial  Way  with  a  new  ramp  to  the 
proposed  southbound  Interstate  5  HOV 
lanes;  expansion  of  park-and-ride  lots  at 
Federal  Way,  South  Federal  Way.  Star 
Lake.  Tukwila  and  Kent-Des  Moines 
with  aeccM  improvements  to  proposed 
Interstate  5  HOV  lanes;  trolfey 
(Mfertwenrd  expansion;  completion  of 
HOV  lane*  on  SR  W7  between  Aubum 
and  Renton,  and  Tario««  other  HOV 
lanes  and  priority  improvements  on 
ea8t/we«t  and  nor^/tonth  arterials. 

(3)  Rail  and  Bmway  Alternatives  via 
SR  509:  From  the  International  District 
station  of  the  downtown  tunnel,  (his 
alignment  would  continue  via  the  E-3 
busway  and  4tli  Ave.  &  or  1st  Avenue 
South  bridge.  Across  the  bridge,  it  would 
continue  in  the  median  of  SR  509  to  SR- 
518;  then  via  SR  518  to  the  aiiport  access 
roadway,  through  Sea-Tac  Airport  to  SR 
99  and  south  to  Star  Lake  via  SR  99  or 
Interstate  5.  Interim  terminal  sites  will 
be  examined.  A  sub-option  would  be  to 
continue  the  busway  option  south  on  SR 
509  or  the  future  SR  509  extension  to 
Interstate  5  at  either  S.  210th  Street  or 
SR  516  (Kent-Des  Moines  Road). 

(4)  Rail  Alternative  via  East 
Marginal  Way/SR  99:  From  the 
International  District  station,  this 
alternative  would  corrtinne  along  the  E- 
3  busway  and  4th  Avenue  South  or  Ist 
Avenue  South  to  Michigan  Street,  over 
Michigan  St.  to  East  Marginal  Way, 
along  li»  west  side  of  East  Marginal 
Way  and  across  the  Duwamish  River 
near  the  Boeing  Access  Road.  Once 
across  the  Duwamish  River,  the 
alignment  proceeds  down  SR  99  to  SR- 
518,  through  Sea-Tac  Airport  via  the 
airport  access  road,  ^n  via  SR  99  and/ 
or  Interstate  5  sooth  to  Star  Lake  (S 
272nd  Street}.  Interim  terminal  sites  will 
be  examined. 

(5)  Busway  Alternative  via 
Burlington  Northern  Railway  and 
Interstate  5:  This  alignment  starting  at 
the  International  District  stabon  would 
u»e  the  E-3  buaway  to  Spokane  Street, 
and  continue  in  a  subway  configuration 
under  Industrial  Way  to  the  BaHington 
Northern  RR  (BNRR)  right-of  way  west 
of  later stat£  5.  The  aligmnent  would 
continue  south  abng  the  BNRR  to  \bB 
Boeiag  Accesa  Road,  then  make  a 
transition  to  an  aerial  structure  on  the 
west  side  of  the  Interstate  5  right-of-way 
to  Star  Lake.  Interim  tenmnal  sites 
would  be  examined. 

(6A)    Rail  or  Busway  Alternatives  via 
the  BNRR  or  Union  Pacinc  right-of-way 
to  Aubum:  This  aKgnment.  beginning  at 


the  International  Oiati-ict  Station  and 
continuing  along  the  E-i  busway.  would 
use  the  existing  rail  right-of-way  of 
either  ON  or  UP  from  Spokane  Street  to 
Auham  in  South  King  County.  Interim 
terminal  sites  would  be  examined.  One 
variation  of  this  alignment  includes  the 
use  of  rail  via  East  Niarguaai  Way  to  the 
Boeing  Access  Road,  then  along 
Interurben  Avenue  in  at-grade  and 
aerial  structures  to  Longacres,  joining 
either  the  ON  or  UP  alignment  at  that 
point.  A  second  variatuMi  would  be  a 
busway  on  the  west  side  of  loterstate  5 
using  the  BNRR  right-of-way  to  Boeing 
Access  Road,  then  along  Interurban 
Avenue  to  Longacres.  joining  the  BN  or 
UP  rights-of-way.  A  third  variation. 
aUowing  for  a  future  extension  to  the 
northe^t.  would  study  a  branch  serving 
the  east  aide  of  iMke  Washington  to  the 
Interstate  405/liUerstate  90  interchange. 

(6B)     Commuter  Rail  via  BNRR:  Peak 
hour  and  midday  conunutar  rail  service 
via  the  Burlington  Northern  railroad 
right-of-way  from  King  Street  Station  in 
Seattle  to  Aubum. 

(7)    Rail  or  Busway  via  Rainier 
Avenue;  From  the  International  District 
Station,  the  alignment  would  operate  in 
the  Interstate  90  center  roadway  to 
Rainier  Avenue.  The  alignment  would 
then  be  in  a  tunnel  under  Rainier 
Avenue  south  to  Henderson  Street.  A 
variation  would  continue  the  rail 
alignment  in  a  tunnel  to  the  east  end  of 
the  Boeing  Access  Road,  then  continue 
at  grade  and  on  aerial  structures  using 
railroad  right-of-way  to  Longacres. 
where  possible  extensions  could 
continue  south  into  the  Green  River 
Valley. 

East  Corridor 

Description  of  Study  Area  and  Project 
Need 

The  East  Corridor  also  originates  in 
the  Seattle  central  business  district.  The 
corridor  runs  eastward  across  Lake 
Washington  via  interstate  90,  servmg 
Mercer  Island,  before  turning  north  to 
serve  the  Bellevue  central  busin£ss 
district  From  Bellevue.  the  corridor 
continues  north  toward  the  Bothell- 
Woodinville  area  and  laortheast  toward 
Redmond.  Its  boundaries  are  downtown 
Seattle  to  the  west,  south  Snohomish 
County  to  the  north.  Interstate  90  to  the 
south,  aiKl  Issaquah  to  the  east  A 
transportation  improvement  is  proposed 
in  the  Corridor  to  address  the  issues  of 
arterial  congestion  within  the  East 
Corridor  with  limited  available  rights-of- 
way  and  major  increases  in  population 
and  employment  forecasted;  slow  travel 
times  on  major  transit  arterials  and 
freeways;  difficult  off-peak  and  reverse- 
direction  connections  between 


Interstate  90  and  the  Seattle  COB 
Tranat  Tinaei:  limited  roadway 
capacity  acrosa  Lake  Washington;  the 
need  for  air  <|aality  improvements  in 
Downtown  Bellevue;  and  to  provide 
future  connections  to  regtoool 
destinatioofl  north,  south  and  east  of 
Bellevue. 

EaBt  Corridor  Aliematives.  (1 )  A  no- 
build  optioa  similar  to  that  discussed  for 
the  North  Corridor. 

(2)  A  Tran^ortation  Systems 
Management  (TSM)  Alternative  which 
includes  the  highway  and  transit 
features  of  the  ao-build  option  plus  low 
to  moderate  cost  improvements 
designed  to  make  efficient  use  of  the 
existing  bus  and  highway  system.  In  the 
East  Corridor,  possible  improvementa 
include,  but  are  not  limited  to:  two-way 
HOV  lanes  on  Interstate  90.  direct 
transit  passenger  access  to  Eastgate 
park-aiid-ridfi  bt  from  an  Interstate  90 
flyer  stop,  HOV  lanes  on  Interstate  405 
from  Coal  Creek  Parkway  to  Interstate  5 
in  Snohomish  County;  NE  108th  Avenue 
HOV  access  to  SR  520  from  South 
Kirkland  park-and-ride.  HOV  lanes  on 
SR  520  from  Evergreen  Point  Bridge  to 
SR  202  in  Redmond,  expansion  and /or 
improved  access  at  the  South  Bellevue. 
Wilburtrm.  Kennydale.  Issaquah, 
Eastgate,  Redmond  Mercer  Island. 
Kirkland,  NE  Slst  Street/SR  520  and 
Lakemont  Blvd.  park-and-ride  lots; 
relocation  of  the  Bellevue  Transit  Center 
and  construction  of  a  Bellevue  people 
mover  system;  and  various  HOV  priority 
treatments  or  lanes  on  kacal  arterials. 

(3)  Rail,  Busway  and  Transitway 
Alternatives  via  Bellevue  Way  Tunnel; 
From  the  International  District  Station  in 
downtown  Seattle,  this  alignment  uses 
the  busway  south  of  the  Seattle  tunnel 
to  Interstate  90,  the  new  Interstate  90 
transit  lanes  (two  direction  flows), 
tunnel  along  South  Bellevue  Way  and 
NE  6th  Street,  crossing  beneath 
Interstate  405.  continuing  in  a  tunnel 
along  116th  Avenue  NE  or  in  a  surface 
configuration  along  the  BNRR  to  SR  520. 
then  north  in  the  Interstate  405  right-of- 
way  at  the  surface  to  Totem  Lake  and 
northeast  in  the  SR  520  right-of-way  at 
the  surface  to  Redmond.  Interim 
terminals  sites  will  be  examined. 

(4)  Rail,  Busway  and  Transitway 
Alternatives  via  Interstate  405  or 
Burlington  Northern:  This  alignment 
uses  Interstate  90  as  described  under 
alternative  3  above,  continues  on 
Interstate  90  past  Bellevue  Way.  then 
connects  via  a  new  ramp  to  the  BNRR  or 
Interstate  405  on  the  east  side  of  the 
Mercer  Slough,  then  north  along  the 
BNRR  or  Interstate  405  (with  the  BNRR 
alignment  continuing  between  118th  Ave 
SE  and  Interstate  406  from  their  crossing 
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point)  to  the  Wilburton  park-and-ride 
lot  From  here,  the  alignment  would 
transition  to  a  tunnel  under  Main  Street 
to  either  Bellevue  Way  or  108th  Ave  NE, 
north  to  and  under  NE  6th  Street,  across 
Interstate  405,  and  continue  to  Totem 
Lake  and  Redmond  as  described  under 
alternative  3  above.  A  variation  would 
be  to  continue  north  from  the  Wilburton 
park-and-ride  lot  in  a  tunnel  under  112th 
Ave  NE,  connecting  to  the  BNRR  south 
of  SR  520. 

Probable  Effects 

Impacts  proposed  to  be  analyzed 
include  changes  in  the  natural 
environment  (air  quality,  noise,  water 
quality,  aesthetics,  wetlands,  navigable 
waterways),  changes  in  the  social 
environment  (land  use,  development, 
economic  vitality,  neighborhoods), 
impacts  on  parklands  and  historic  sites, 
changes  in  transit  service  and 
patronage,  associated  changes  in 
highway  and  arterial  congestion  on 
through  routes  and  near  transit  stations 
and  park-and-ride  lots,  capital  costs, 
operating  and  maintenance  costs,  and 
financial  implications.  Impacts  will  be 
identified  both  for  the  construction 
period  and  for  the  long  term  operation  of 
the  alternatives. 

The  proposed  evaluation  criteria 
include  growth  and  development, 
mobility,  efficiency,  practicality, 
ridership,  cost-effectiveness,  community 
support  financial  feasibility  and 
environmental  measures  as  required  by 
current  federal  (NEPA),  state  (SEPA) 
and  local  environmental  regulations, 
current  CEQ  and  UMTA  guidelines  and 
guidelines  approved  by  the  Metro 
Council  (the  decision-making  body  of 
Metro).  Mitigating  measures  will  be 
discussed  for  any  adverse  impacts  that 
are  identified. 

Comments  at  the  scoping  method 
should  focus  on  the  completeness  of  the 
alternatives,  the  proposed  sets  of 
impacts  and  evaluation  criteria,  and 
probable  environmental  impacts.  Other 
impacts  or  criteria  judged  relevant  to 
local  decision-making  should  be 
identified.  Comments  should  not 
address  individual  preferences  for  a 
particular  alternative  as  most  desirable 
for  implementation. 


Issued  on  January  14, 1901. 
Louis  F.  Mrax.  Jr.. 

Western  Area  Director. 

[PR  Doc.  91-1448  Filed  1-22-91-  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  16, 1991. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Permsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

Ol^B  Number  New  (formerly  cleared 
under  1545-0720). 

Form  Number:  8038-T. 

Type  of  Review:  Revision. 

Titie:  Arbitrage  Rebate  or  Penalty. 

Description:  Form  8038-T  is  used  by 
issuers  of  tax-exempt  bonds  to  report 
and  pay  the  arbitrage  rebate  and  to 
elect  and/or  pay  various  penalties 
associated  with  arbitrage  bonds. 
These  issuers  include  state  and  local 
governments. 

Respondents:  State  or  local 
governments. 

Estimated  Number  of  Respondents:  520. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping:  Recordkeeping,  5 
hours,  30  minutes.  Learning  about  the 
law  or  the  form,  2  hours,  23  minutes. 
Preparing,  copying,  assembling,  and 
sending  the  form  to  IRS,  2  hours  35 
minutes. 

Frequency  of  Response:  At  least  once 
every  5  years. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  5,439  hours. 
OMB  Number  1545-0941. 
Form  Number  8308. 


Type  of  Review:  Revision. 

Title:  Report  of  a  Sale  or  Exchange  of 

Certain  Partnership  interests. 
Description:  Form  8308  is  an  information 
return  that  gives  the  IRS  the  names  of 
the  parties  involved  in  a  section  751(a) 
exchange  of  a  partnership  interest.  It 
is  also  used  by  the  partnership  as  a 
statement  to  the  transferor  or 
transferee.  It  alerts  the  transferor  that 
a  portion  of  the  gain  on  the  sale  of  a 
partnership  interest  may  be  ordinary 
income. 
Respondents:  Individuals  or  ho  iseholds, 
farms,  businesses  or  other  fo) -profit 
small  businesses  or  organiza'  ons. 
Estimated  Number  of  Respondt  its: 

200,000. 
Estimated  Burden  Hours  Per  Rtsponse/ 
Recordkeeping:  Recordkeeping.  2 
hours,  9  minutes.  Learning  about  the 
law  or  the  form,  41  minutes  Preparing 
and  sending  the  form  to  IRS,  3  hours, 
50  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  total  Recordkeeping/ 

Reportmg  Burden:  1.534.000  hours. 
OMB  Number  1545-0973. 
Form  Number  8569. 
Type  of  Review:  Extension. 
Title:  Availability  Statement. 
Description:  Statement  is  completed  by 
candidates  applying  for  Executive 
Selection  and  Development  or  a 
position  centralized  to  the  Executive 
Resources  Board.  It  remains  on  file  as 
the  minimum  area  of  availability,  to 
be  used  for  future  job  placement 
consideration. 
Respondents:  Individuals  or  households. 

Federal  agencies  or  employees. 
Estimated  Number  of  Respondents:  500. 
Estimated  Burden  Hours  Per  Response: 

3  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  250 

hours. 
Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 
OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer 
[FR  Doc.  91-1513  Filed  1-22-91.  8;45  am] 
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Sunshine  Act  Meetings 


Federal  RagisUr 

Vol    56,  No.  15 

Wednesday,  January  23.  1981 


This  aectloo  of  the  FEDGRAL  REG«STER 
contairw  nadoM  of  ms^nga  piMshed 
under  me  "Gw— 1<  in  ttw  Sunshine 
Act"  (Pub.   L  U-409)  5  US.C.  552b<«t3) 


DCFENSC  NUCt.EAR  FACIUTIES  8AFCTY 


Pwmant  to  ihm  proTitioiis  of  the 
"Govenunoit  in  the  Sumshtne  Act"  (5 
US.C.  552b),  notice  ■  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AMD  mAim  1:30  p.m.  Jamiary  31, 
1991. 

PUtCt:  PnbHc  Hearing  Room,  Suite  700. 
625  Indiana  Avemic,  NW,  Washington, 
DC  20004. 

STATUS:  Closed.  Exemption  0[B]. 
Portions  may  also  be  doaeable  ander 
Exemption  1. 

MATTEKS  TO  BE  OOtmOWUi: 
Deliberation  on  Board  recoaunendations 
to  Congress  reganiiog  }ari«dictianal 
issues,  pursuant  to  42  U.S.C  22S6e  note. 
FON  MOMI  ■gWIMATIOM  COHTACr. 

Robert  11  Aadenen.  Gcnefal  Comu^ 

(202)  2Qt-tt387. 

Dvted:  Jmwary  18, 1991 
Kaimetli  M.  PoaatBri, 

General  Manager. 

[FR  Doc.  91-1668  Filed  1-18-91;  3:53  pm] 

MUfltt  COOK  M»<KD>M 

MUCUA*  FmCIUTIU  t  AHTY 


Pursuant  to  the  provisions  erf  the 
"GovenoBent  in  the  Sonahme  Act"  (5 
U.SXL  562fa).  notice  ia  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  DATC:  9:0©  a.m.  Fcbraary  1, 
1991. 

PLAOC  Pubhc  Hearing  Room,  Suite  700, 
625  Indiana  Avenue,  NW.,  Washing:ton. 
DC  20004. 

STATUS:  Open.  While  the  Government  in 
the  Suaahine  Act  does  not  require  thai 
the  scheduled  briefing  be  conducted  in  a 
meeting,  the  Board  has  determined  that 
an  open  meeting  in  this  specific  case 


furthers  the  public  interests  underlying 
both  the  Sunshine  Act  ai»d  the  Board's 
enabling  legislation. 

MATTERS  TO  M  COH8IOCRB):  Briefing  by 
the  New  Mexico  Environmentai 
Evaluation  Group  or,  its  views  on  the 
status  of  the  Waste  Isolation  Pilot  Plant 
(WIPP)  near  Carlsbad.  .New  Mexico. 
FOR  MORE  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Carole  ]. 
Council,  [202]  208-6400. 
Dated;  January  14  1991. 
Kenneth  \L  Puaateri. 
General  Manager 

[FR  Doc  71-iaiZ  Filed  l-l»-91i  353  pir| 
BtLUMQ  coec  aua-xa-M 


LEOAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting  Notice 

TIME  AND  DATE:  A  meeting  of  the  Board 

of  Directors  will  be  held  on  January  28. 

1991.  The  meeting  wHJ  commence  at  9:00 

a.m. 

place:  The  Manrtott  Snites  Alexandria, 

801  N.  St.  Aaaph  Street  Conference 

Center,  Alexandria,  VA  22314,  703-836- 

4700. 

STATUS  OF  MEETOKt:  Open  (A  portioB  of 

the  meeting  may  be  chjaed,  sobbed  to  a 

vote  by  a  maiority  of  the  Board  of 

Directori,  to  discuss  penonnel. 

privileged  or  confidential,  personal, 

investigatory  and  htigaiion  matters 

under  the  Government  in  the  SuashiAe 

Act  (5  U-S.C.  552b(c)  {2].  [H  {51  (7).  and 

(10)  and  45  CFR  1622.5  (a),  (c),  (d).  (e). 

(n.and(h)]. 

MATTERS  TO  BE  CONSIDERH>: 

1.  Approval  of  A^nda. 

2.  Approval  of  Minutes 
—September  23-24,  1990 

3.  EUction  of  Board  Cbfttrman  aixi  Vice- 

Chanaun. 

a.  Chairman's  Remark*. 

b.  Vica-Ckaiman  B  Rerwirks. 

4.  President's  Report. 

5.  Discussion  of  Board  CommiUee  Structure. 

6.  Report  on  1991  Application  for  Funding. 

7.  Report  on  the  Fisca:  Year  (FY]  1990  and 

1991  Con8Qlida»«d  Operatinf  Budgets 


8.  Le^siative  fUfoil. 

9.  PresenlfltioB  and  Discussion  of  Proposals 

for  FY  1992  Budget  Mark. 

10.  Resohition  Offered  by  Mr.  Dana 

CONTACT  PCMON  FOR  MORE 

INFORMATION:  Maureen  R.  Bozell. 
Executive  Office,  (202)  863-1839. 

Date  issued:  [anuary  18,  1991. 
Maureea  R.  Bsaall. 
Corporation  Secretary. 
(FR  Doc.  91-1678  Filed  l-lA-«t;  3:53  pm) 

BILLING  COOe  r89»-«1-« 


NUCLEAR  REQULATOBY  COMMISSION 
DATE:  Thuraday.  January  24, 1991. 

place:  Commiisioners'  Conference 
Room,  11555  RockviUe  Pike.  RodcTilie. 
Maryland. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Thursday.  fanaary24 

1:30  p.m. 

Pehodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
3:30  p.m. 

Affirmalion/DlscussioD  and  Vote  (Public 

Meetmg) 
a.  Request  for  Hearing  and  Petitions  to 
Intervena  Regarding  Request  for 
"Possenion  Only"  Licenit  for  Sioreham 
N«tB. — Afikmation  teasions  are  initially 
scheduled  and  announced  t«  the  public  on  a 
time- reserved  basis.  Supplementary  notioe  is 
provided  in  accordance  witk  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  afTirmatioB,  this  means  that 
no  item  has  as  jrat  bean  identified  as 
reqniring  aay  Commiavion  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MRTmOS 
CALL  (MECOMNMO):  (301)  49^<0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301)  492- 

1661. 

Wiffiam  M.  Hffl,  Jr., 

Office  of  the  Secretary. 

(FR  Doc.  91-1618  Tiled  1-18-91;  2:02  pm] 
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Corrections 


Ttiis  sectkjn  of  the   FEDERAL  REGISTER 
contains  editorial  cofrections  of  previously 
publistied  Presidential,  Rule,  Proposed 
Rule,  and  Notk»  documents.  Ttiese 
corrections  are  prepared  by  the  Office  of 
ttie  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropnate 
document  categones  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food    id  Drug  Administration 

21  CFR  Part  176 

[Docket  No.  88F-0328] 

Indirect  Food  Additives:  Paper  and 
Papert>oard  Components 

Correction 

In  rule  document  90-30402  beginning 
on  page  17,  in  the  issue  of  Wednesday, 
January  2, 1991,  make  the  following 
correction: 

On  page  18,  in  the  first  column,  in  the 
fifth  line  from  the  bottom  of  the  page, 
"January  2, 1991"  should  read  "February 
1, 1991", 

BtLUNQ  COOE  1608-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  442 

[Docket  No.  90N-03S11 

Antibiotic  Drugs;  Ceftazidime 
Pentahydrate  for  Injections 

Correction 

In  rule  document  91-232  beginning  on 
page  483  in  the  issue  of  Monday, 
January  7, 1991,  make  the  following 
correction: 

§  442,216a    [Corrected] 

On  page  484,  in  the  third  column,  in 
the  eighth  line,  "weighted"  should  read 
"weighed". 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-207] 
RIN  1218-AA57 

Safety  Standards  for  Stairways  and 
Ladders  Used  in  the  Construction 
industry 

Correction 

In  rule  document  90-26520  beginning 
on  page  47660  in  the  issue  of 


Federal  Register 

Vol.  56,  No.  15 

Wednesday.  January  23.  1991 


Wednesday.  November  14.  1990.  make 
the  following  corrections: 

§  1926.1050    [Corrected] 

1.  On  page  47687,  in  the  third  column, 
in  §  1926.1050,  in  the  definition  for 
Portable  Ladder,  in  the  first  hne,  "than" 
should  read  "that". 

§  1926.1051    [Corrected] 

2.  On  page  47688.  in  the  third  column, 
in  §  1926.1051(c)(5),  in  the  third  line, 
"with"  should  read  "without" 

§  1926.1053    [Corrected] 

3.  On  page  47689.  in  the  second 
column,  in  §  1926.1053(a)(5l,  m  the  first 
line,  "run"  should  read  "rung". 

§  1926.1053    (Corrected) 

4.  In  the  same  column,  in 

§  1926.1053{a)(6)(i).  in  the  third  Una. 
"January  14"  should  read  "March  15". 

§  1 926. 1 053    I  Corrected  ] 

5.  On  page  47690.  in  the  first  column, 
in  1 1926.1053(a)(201(v].  m  the  third  line, 
delete  "horizontally:" 

§  1926.1053    [Corrected) 

6.  In  the  same  column,  m 

§  1926.1053(a)(20){vi),  m  the  third  line, 
add  "horizontally:"  after  "center", 

BtUJ»«0  COOC  1SO*-0»-O 
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Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  tor  Fair 
Housing  and  Equal  Opportunity 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oflloe  Of  the  Assistant  Sscretsry  for 
Fair  Housing  and  Equal  Opportunity 

IDoektU  Na  D-»1-»40;  FR-2«4e-O-01 1 
Rsdslsgatlon  of  Authority 

AOCNCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity.  HUD. 

ACTKHC  Notice  of  redelegation  of 

authority. 

SUMMAirr.  On  May  13. 1971  (36  FR  8821). 
the  Secretary  of  HUD  delegated  to  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  the  authority  to 
act  as  the  "responsible  Department 
official"  In  most  matters  relating  to  the 
carrying  out  of  the  requirements  of  title 
VI  of  the  Civil  Rights  Act  of  1964  as  such 
authority  is  set  forth  in  HUD's 
regulations  and  procedures  promulgated 
and  published  in  24  CFR  parts  1  and  2. 
On  June  1. 1990  (published  June  15. 1990 
(55  FR  24346).  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
redelegated  the  authority  to  act  as 
"responsible  Department  official",  in 
certain  specific  circumstances,  to  the 
Regional  Directors  of  Fair  Housing  and 
Equal  Opportunity  in  specific  regions 
and  to  the  Deputy  Assistant  Secretary 
for  Enforcement  and  Compliance.  The 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  is  now 
redelegatlng  authority  to  act  as 
"responsible  Department  official",  in 
certain  of  those  specific  circumstances 
to  two  additional  Regional  Directors  for 
Fair  Housing  and  Equal  Opportunity. 
This  notice  states  the  scope  and 
authority  redelegated. 
tPTKrrPn  OAm  November  26. 1990. 
po«  nurrHCR  mnmtumoH  contact: 
Peter  Kaplan,  Director,  HUD  Program 
Compliance,  Office  of  Fair  Housing  and 
Equal  Opportunity,  room  5230, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  Telephone  (202) 
70fr-2904  (voice)  or  (202)  706-0015 
(TDD). 
SU^fLnMNTARY  INTOnMATIOM: 

Sectioa  A:  Autbority  Redelegated 

The  assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
redelegates  the  authority  to  act  as  the 
"responsible  Department  official"  as  set 
forth  in  24  CFR  part  1,  to  the  Regional 
Directors  of  Fair  Housing  and  Equal 
Opportunity  in  Regions  3  and  7  in  the 
following  specific  circumstance: 

Where  there  it  a  finding  of  compliance  on 
all  istues,  to  detennlne,  under  24  CFK 


1.7(d)(2),  thai  an  investigation  does  not 
warrant  action  and  to  issue  the  recipient  a 
fonnal  written  detenrnnation  of  compliance. 

Section  B:  Authority  Excepted 

There  is  excepted  from  the  authorities 
redelegated  under  section  A  the 
authority  to  redelegale. 

Authority;  42  U.S.C.  Section  2000d; 
Department  of  HUD  Act  42  U.S.C.  SecUon 
3535(d) 

Dated:  Novemt>er  26,  1990. 
Gordon  H.  Mansfield. 
Assistant  Secretary  for  Fair  Housiryg  and 
Equal  Opportunity. 
(FR  Doc.  91-1437  Filed  1-22-Bl;  8:45  am] 

■lUJMO  COOC  4210-2S-4I 

Offics  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

(Docket  Na  D-91-93S;  FR-2944-O-0H 

Redelegation  of  Authority  Under  Title 
VI  of  the  CIvH  RIghU  Act  of  1964 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTKHC  Notice  of  redelegation  of 
authority. 

SUMMARY:  This  notice  redelegates  the 
authority  of  the  "responsible 
Department  official"  under  24  CFR  part 
1  to  make  determinations  of 
noncompliance  with  regard  to  certain 
part  1  violations.  The  redelegation  is 
made  concurrently  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Compliance  and  the  Directors  of  the 
Regional  Office  of  Fair  Housing  and 
Equal  Opportunity  (except  Region  VI). 
KFFecnv€  OAT€:  January  7, 1991. 
KM  FURTMM  INFORMATION  CONTACT 
Peter  Kaplan,  Director.  Office  of 
Program  Compliance.  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5230,  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
706-2904.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-0015.  (These  are  not  toll-free 
numbers.) 

SUPPLCMCNTARY  INFORMATION:  24  CFR 
part  1  implements  the  provisions  of  title 
VI  of  the  Civil  Rights  Act  of  1964  which 
provides  that  no  person  in  the  United 
States  shall,  on  the  basis  of  race,  color 
or  national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  from  the  Department  of 
Housing  and  Urban  Development.  Under 
24  CFR  1.7,  the  responsible  department 
official  (i.e..  the  Assistant  Secretary  for 


Fair  Housing  and  Equal  Opportunity)  or 
his  designee  is  required  to  conduct 
periodic  compliance  reviews  of 
recipients  to  determine  whether  they  are 
in  compliance  with  part  1  and  to  make 
an  investigation  whenever  a  possible 
failure  to  comply  with  part  1  is 
Indicated.  Where  a  failure  to  comply 
with  part  1  is  found,  the  responsible 
Department  official  or  his  designee  is 
required  to  inform  the  recipient  of  the 
findings.  Where  possible,  the  findings 
will  be  resolved  by  informal  means.  If 
the  findings  cannot  be  so  resolved, 
procedures  for  effecting  compliance  are 
provided  (see  24  CFR  1.8). 

On  May  13, 1971  (35  FR  8821),  the 
Secretary  of  HUD  delegated  to  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  the  authority  to 
act  as  the  "responsible  Department 
official"  in  all  matters  relating  to  the 
carrying  out  of  the  requirements  of  title 
VI  of  the  Civil  Rights  Act  of  1964  as  such 
authority  is  set  forth  in  HUD's 
regulations  and  procedures  under  24 
CFR  parts  1  and  2  (except  for  24  CFR 
1.4(b)(2)(ii)  which  was  delegated  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  in  the  May  13, 1971 
notice).  Under  redelegations  issued  June 
1, 1990  (published  June  15, 1990  (55  FR 
24346-47)  and  November  26, 1990 
(published  elsewhere  in  today's  issue  of 
the  Federal  Register),  certain  authority 
of  the  "responsible  department  official" 
under  part  1  was  redelegated  by  the 
Assistant  Secretary  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Compliance  and  the  Directors  of  the 
Regional  Offices  of  Fair  Housing  and 
Equal  Opportunity.  As  relevant,  the 
Deputy  Assistant  Secretary  for 
Enforcement  and  Compliance  and  the 
Regional  Directors  (except  the  Regional 
Director  of  Region  VI)  were  granted 
concurrent  authority  to  determine  under 
24  CFR  1.7(d)(2)  that  an  investigation 
under  part  1  does  not  warrant  action 
and  to  issue  the  recipient  a  formal 
written  determination  of  compliance. 
This  authority  was  delegated  only 
where  there  is  a  finding  of  compliance 
on  all  issues.  While  the  relevant  offices 
were  authorized  to  make 
recommendations  regarding  findings  of 
noncompliance  to  the  Assistant 
Secretary,  under  the  redelegations,  the 
Assistant  Secretary  retained  the 
authority  to  make  findings  of 
noncomphance  under  24  CFR  1.7(d)(1). 
This  notice  redelegates  concurrently 
to  the  Deputy  Assistant  Secretary  for 
Enforcement  and  Compliance  and  the 
Regional  Directors  (except  Region  VI), 
the  Assistant  Secretary's  authority  to 
make  these  determinations  of 
noncompliance,  in  connection  with 
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periodic  compliance  reviews,  with 
regard  to  certain  violations. 

Redelegation  of  Authority— Section  A 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
redelegates  to  the  Deputy  Assistant 
Secretary  for  Enforcement  and 
Compliance  the  authority  under  24  CFR 
1.7(d)(1)  to  issue  findings  of 
noncompliance,  in  connection  with 
periodic  compliance  reviews,  and  to 
attempt  to  resolve  such  noncompliance 
findings  by  informal  means,  under  the 
following  circumstances: 

(1)  The  recipient  has  engaged  in  the 
specifically  prohibited  discriminatory 
actions  described  under  24  CFR 
1.4(b)(2)(ii).  or  has  failed  to  keep,  submit 
or  provide  access  to  information 
required  under  24  CFR  1.6(b)  and  (c); 

(2)  No  other  violations  of  24  CFR  part 
1  are  found; 

(3)  The  violation  has  not  resulted  in. 
or  perpetuated,  patterns  of  occupancy 
that  are  inconsistent  with  part  1; 

(4)  No  individual  or  class  of 
individuals  can  be  identified  who  have 
been  injured  by  the  prohibited 
discriminatory  action; 

(5)  No  affirmative  action  is  necessary 
to  overcome  the  effects  of  prior 
discrimination  or  conditions  which 
resulted  in  limiting  participation  by 
persons  of  a  particular  race,  color  or 
national  origin;  and 

(6)  The  recipient  is  not  currently 
operating  under  a  voluntary  compliance 
agreement  entered  pursuant  to  24  CFR 
parti. 

Redelegation  of  Authority— Section  B 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
redelegates  to  Directors  of  the  Regional 
Offices  of  Fair  Housing  and  Equal 
Opportunity  (except  Region  VI)  the 
authority  under  24  CFR  1.7(d)(1)  to  issue 
findings  of  noncompliance,  in 
connection  with  periodic  compliance 
reviews,  and  to  attempt  to  resolve  such 
noncompliance  findings  by  informal 
means  under  the  following 
circumstances: 

(1)  The  recipient  has  engaged  in  the 
specifically  prohibited  discriminatory 
actions  described  under  24  CFR 
1.4(b){2)(ii),  or  has  failed  to  keep,  submit 
or  provide  access  to  information 
required  under  24  CFR  l,6(b)  and  (c); 

(2)  No  other  violations  of  24  CFR  part 
1  are  found; 

(3)  The  violation  has  not  resulted  in, 
or  perpetuated,  patterns  of  occupancy 
that  are  inconsistent  with  part  1; 

(4)  No  individual  or  class  of 
individuals  can  be  identified  who  have 
been  injured  by  the  prohibited 
discriminatory  action; 


(5)  No  affirmative  action  is  necessary 
to  overcome  the  effects  of  prior 
discrimination  or  conditions  which 
resulted  in  limiting  participation  by 
persons  of  a  particular  race,  color  or 
national  origin;  and 

(6)  The  recipient  is  not  currently 
operating  under  a  voluntary  compliance 
agreement  entered  pursuant  to  24  CFR 
parti. 

Section  C— Authority  excepted 

The  authority  granted  under  section  B 
of  this  redelegation  may  not  be 
redelegated. 

Authority:  42  U.S.C.  2000d;  42  U.S.C. 
3535(d). 

Dated:  January  7, 1991. 
Gordon  H.  Mansfield, 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  91-1433  Filed  1-22-91:  8:45  am] 
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[Docket  No.  D-91-939;  FR-2945-D-01] 

Redelegation  of  Authority  Under  Title 
VI  of  the  Civil  Righto  Act  of  1964 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
action:  Notice  of  redelegation  of 
authority. 

SUMMARY:  This  notice  redelegates  the 
authority  of  the  "responsible 
Department  official"  under  24  CFR  part 
1  to  make  determinations  of 
noncompliance  with  regard  to  certain 
part  1  violations.  The  redelegation  is  by 
the  Deputy  Assistant  Secretary  for 
Enforcement  and  Compliance  to  the 
Director  of  HUD's  Office  of  Program 
Compliance. 

EFFECTIVE  DATE:  January  7, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  Kaplan,  Director,  Office  of 
Program  Compliance,  Office  of  Fair 
Housing  and  Equal  Opportimity,  room 
5230,  451  Seventh  Street  SW., 
Washington.  DC  20410,  telephone  (202) 
708-2904.  A  telecommunications  device 
for  deaf  persons  (TDD)  is  available  (202) 
708-0015.  (These  are  not  toll-free 
numbers). 

SUPPl^MENTARY  INFORMATION:  24  CFR 
part  1  implements  the  provisions  of  title 
VI  of  the  Civil  Rights  Act  of  1964  which 
provides  that  no  person  in  the  United 
States  shall,  on  the  basis  of  race,  color 
or  national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of.  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  from  the  Department  of 
Housing  and  Urban  Development.  Under 


24  CFR  1.7.  the  responsible  department 
official  (i.e..  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity)  or 
his  designee  is  required  to  conduct 
periodic  compliance  reviews  of 
recipients  to  determine  whether  they  are 
in  compliance  with  part  1  and  to  make 
an  investigation  whenever  a  possible 
failure  to  comply  with  part  1  is 
indicated.  Where  a  failure  to  comply 
with  part  1  is  found,  the  responsible 
Department  official  or  his  designee  is 
required  to  inform  the  recipient  of  the 
findings.  Where  possible,  the  findings 
will  be  resolved  by  informal  means.  If 
the  findings  cannot  be  so  resolved, 
procedures  for  effecting  compliance  are 
provided  (see  24  CFR  1.8). 

On  May  13, 1971  (36  FR  8821),  the 
Secretary  of  HUD  delegated  to  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity,  the  authority  to 
act  as  the  "responsible  Department 
official"  in  all  matters  relating  to  the 
carrying  out  of  the  requirements  of  title 
VI  of  the  Civil  Rights  Act  of  1964  as  such 
authority  is  set  forth  in  HUD's 
regulations  and  procedures  under  24 
CFR  parts  1  and  2  (except  for  24  CFR 
1.4(b)(2)(ii)  which  was  delegated  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  in  the  May  13, 1971 
notice).  Under  redelegations  issued  June 
1, 1990  (published  June  15, 1990  (55  FR 
24346-47)  and  November  26. 1990 
(published  elsewhere  in  today's  issue  of 
the  Federal  Register),  certain  authority^ 
of  the  "responsible  department  official" 
under  part  1  was  redelegated  by  the 
Assistant  Secretary  to  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Compliance.  As  relevant,  the  Deputy 
Assistant  Secretary  for  Enforcement  and 
Compliance  was  granted  concurrent 
authority  (with  the  Director  of  the 
Regional  Office  of  Fair  Housing  and 
Equal  Opportunity)  to  determine  under 
24  CFR  1.7(d)(2)  that  an  investigation 
under  part  1  does  not  warrant  action 
and  to  issue  the  recipient  a  formal 
written  determination  of  compliance. 
This  authority  was  delegated  only 
where  there  is  a  finding  of  compliance 
on  all  issues.  While  the  Deputy 
Assistant  Secretary  was  authorized  to 
make  recommendations  regarding 
findings  of  noncompliance  to  the 
Assistant  Secretarj',  under  the 
redelegations,  the  Assistant  Secretary 
retained  the  authority  to  make  findings 
of  noncompliance  with  part  1  under  24 
CFR  1.7(d)(1). 

In  a  notice  published  concurrently 
with  this  notice,  the  Deputy  Assistant 
Secretary  and  the  Regional  Directors 
(except  Region  VI)  were  concurrently 
delegated  the  authority  to  make 
determinations  of  noncompliance,  in 
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connection  with  periodic  compliance 
reviews,  with  regard  to  certain 
violation*.  Thi*  notice  redelegates  the 
Deputy  AMistant't  authority  to  the 
Director  of  HUD's  Office  of  Program 
Compliance. 

Redelagation  of  Authority— Section  A 

The  Deputy  Assistant  Secretary  for 
Enforcement  and  Compliance 
redelegates  to  the  Director  of  HUD  s 
Office  of  Program  Compliance  the 
authority  under  24  CFR  1.7(d)(1)  to  issue 
findings  of  noncompliance,  in 
connection  with  periodic  compliance 
reviews,  and  to  attempt  to  resolve  such 
noncompliance  findings  by  informal 
means  under  the  following 
circumstances: 


(1)  The  recipient  has  engaged  in  the 
specifically  prohibited  discriminatory 
actions  described  under  24  CFR 
1.4(b)(2)(ii),  or  has  failed  to  keep,  submit 
or  provide  access  to  information 
required  under  24  CFR  1.6(b)  and  (cj; 

(2)  No  other  violations  of  24  CFR  part 
1  are  found. 

(3)  The  violation  has  not  resulted  in. 
or  perpetuated,  patterns  of  occupancy 
that  are  inconsistent  with  part  1; 

(4)  No  individual  or  riass  of 
individuals  can  be  identified  who  have 
been  miured  by  the  prohibi'ed 
discriminatory  actioi-. 

(5)  No  affirmative  action  is  necessary 
to  overcome  t.ne  effects  of  prior 
discrimination  or  condi'ions  which 
resulted  m  limiting  participation  by 


persons  of  a  particular  race,  color  or 
national  origin;  and 

(6)  The  recipient  is  not  currently 
operating  under  a  voluntary  compliance 
agreement  entered  pursuant  to  24  CFR 
part  1. 

Sections  B— Authority  Excepted 

The  authority  granted  under  section  A 
of  this  redelegation  may  not  be 
redelegated. 

Authority:  42  U.S  C.  2000d;  42  U  S  C 
3535(d) 

Dated:  lanuary  7, 1991. 
Leonora  L  Guairaia, 

Deputy  Assistant  Secretary  for  Enforcement 

and  Compliance 

[FR  Doc  91-1434  Filed  1-22-91.  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Cancellation  of  ttia  Environmental 
Impact  Statement  (EIS)  for  Proposed 
Construction  of  a  Hazardous  Waste 
Incinerator  and  Landfill  on  Kaw  Tribal 
Lands,  Kay  County.  Oklahoma. 

AQENCY:  Bureau  of  Indian  Affairs. 
Department  of  the  Interior. 


ACTIOH:  Notice  of  Canre!idt,or.  of  an 
Environmental  Impart  Siaternrnt. 


SUMMARY:  This  notice  advises  the  public 

that  the  Bur^^au  of  Indian  Affairs  intends 
to  cancel  all  wofk  or  'he  KIS  fi>r  Kaw 
Hazardous  Uas'e  !;•(  :-era-ur  and 
Landfill  The  EIS  u,.,  ;n  "le  pn-scoping 
stajje  The  notice  of  :r,teii'  vs  ^^ 
published  m  the  Federal  Register  on 
November  19   HMO. 

DATES:  Effective  immediately. 


ADDRESSES:  Comments  should  be 
addressed  to  William  Collier.  Area. 
Director.  Bureau  of  Indian  Affairs. 
Anadarko  Area  Office,  P.O.  Box  368. 
Anadarko.  Oklahoma  73005. 
FOW  FURTHER  INFORMATION  CONTACT: 
Mike  Reed.  Environmental  Coordinator. 
Anadarko  Area  Office. 
Dated;  January  10. 1991. 
Eddi*  F.  Brown, 

Assistant  Secretary:  Indian  A  ffatrs. 
[FR  Doc.  91-1448  Filed  1-22-91:  845  am) 
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Fiscal  Year  1991  Grants  To  Be  Awarded 
Under  Special  Tribal  Court  ?unfSis\  Notice 
of  Guidelines 
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DEPARTMENT  OF  THE  INTERIOR 

Fiscal  Yeer  1991  Grants  Under  Special 
Tribal  Court  Funds;  Guidelines 

fanuary  la  1991. 

AOtNCr.  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice. 


;  This  Notice  sets  forth 
Guidelines  for  the  administrative, 
programmatic  and  financial 
requirements  for  the  Fiscal  Year  1991 
Bureau  of  Indian  Affairs'  (BIA)  grants  to 
be  awarded  under  the  Special  Tribal 
Court  Funds. 

DATCS:  This  Notice  is  effective  as  of 
January  23. 1991. 

FOR  njRTHCfl  INPOmiATIOM  CONTACT: 
Hilda  A.  Manuel.  Chief.  Branch  of 
Judicial  Services.  Division  of  Tribal 
Government  Services.  1849  C  St.  NW.. 
mail  stop  2814-MIB.  Washington.  DC 
20240;  telephone  (202)  208-4400.  or  (FTS) 
288-4400. 

•UfrUEMtNTANY  INFOWMATION:  Pursuant 
to  25  U.S.C.  13,  25  U.S.C.  450f(a)  and 
450h(a}  the  BIA  is  authorized  to  award 
grants  and  contracts  for  the  operation  of 
Indian  programs  including  grants  and 
contracts  for  the  operation  of  tribal 
courts.  The  BIA  will  award  grants  to 
tribes  and  tribal  courts,  and  non-profit 
Indian  organizations  for  the  purpose  of 
improving  the  administration  of  justice 
in  the  tribal  courts  throughout  the 
United  States.  Approximately.  $15 
million  will  be  available  for  award  in  FY 
1991. 

FY  1991  Funding  Schedule:  The  FY 
1991  deadline  is  February  15, 1991. 
Proposals  must  be  postmarked  by  that 
dale.  Proposals  will  be  reviewed 
compebtively  by  a  Review  Panel. 
Judicial  Services  staff  will  prepare  a 
narrative  summary  and  a  rating  sheet 
assigning  points  for  each  relevant 
selection  criterion  for  those  proposals 
which  fall  within  the  scope  of  the  BIA's 
funding  program  and  merit  serious 
consideration  by  the  Review  Panel.  The 
narrative  summaries  and  rating  sheets 
will  be  presented  to  the  Review  Panel 
for  review.  A  majority  of  the  Review 
Panel  will  recommend  to  the  Deputy  to 
the  Assistant  Secretary— Indian  Affairs 
(Tribal  Services)  the  applicants  to  be 
considered  for  funding.  The  decision  to 
fund  an  application  will  be  decided 
solely  by  the  Assistant  Secretary — 
Indian  Affairs. 

I.  Background  Information 

The  BIA  operates  the  Branch  of 
Judicial  Services  whose  objective  is  to 
improve  and  maintain  the  judicial 
capabilities  of  Indian  tribes  at  a  level 


which  will  insure  the  speedy  and 
impartial  adjudication  of  violations  of 
tribal  law  and  the  resolution  of  civil 
disputes.  To  carry  out  this  objective,  the 
BIA  will  provide  support  and  technical 
assistance  to  field  personnel  and  tribal 
judicial  systems  on  matters  concerning 
court  administration  and  management 
including  activities  such  as:  education 
and  training  programs  for  judges  and 
other  court  personnel  through  local,  and 
national  Indian  organizations; 
development  of  demonstration  progams 
and  innovative  approaches  to  records 
management,  data  processing,  personnel 
management,  juror  utilization  and 
management;  development  and  testing 
of  alternative  methods  of  resolving 
disputes;  development  of  innovative 
approaches  to  the  traditional  process  of 
disposition  including  restitution, 
community  services,  diversion,  law 
related  education  and  other  programs 
consistent  with  the  purposes  of  the 
Special  Tribal  Court  objectives, 
including  projects  which  enhance  the 
public's  expectation  of  fairness, 
effectiveness  and  efficiency. 

n.  Scope  of  FY  1991  Program 

During  FY  1991.  the  BIA  will  consider 
apphcations  for  funding  support  that 
address  any  of  the  categories  specified 
in  the  guidelines  and  which  fall  within 
the  general  framework  of  the  BIA's 
objectives.  Funds  will  not  be  made 
available  for  ordinary,  routine 
operational  costs  of  court  systems  or 
organizations. 

A.  Education  and  Training  for  Judges 
and  Other  Key  Court  Personnel  at  the 
Local  Level 

This  category  includes  support  for 
training  projects  developed  or  endorsed 
by  a  tribe  for  the  benefit  of  judges  and 
other  court  support  personnel  at  the 
local  level.  Education  and  training  can 
include  the  development  of  innovative 
training  material  and  cxirricula.  the 
improvement  of  existing  court  education 
programs  and  the  preparation  of  tribal 
continuing  legal  education  plans  to 
ensure  a  comprehensive  training 
program  and  the  efficient  allocation  of 
limited  court  education  resources. 
Examples  of  activities  or  programs 
eligible  for  funding  under  this  category: 

(1)  The  development  of  tribal  oriented 
standards  for  education  and  training  for 
court  personnel,  for  the  performance  of 
their  general  duties  and  for  specialized 
functions,  including  plans  for  career- 
long  education  for  the  judiciary  through 
university  or  college-based  programs 
designed  for  judges  and  court  persormel. 

(2)  Development  of  pre-bench 
orientation  programs  and  other  "hands- 


on"  skills  training  for  new  judges  or 
court  support  personnel; 

(3)  Development  of  bench  books  and 
other  educational  materials  such  as 
video  tapes  and  home  study  materials 
for  use  by  courts  in  rural  areas  or  with 
inadequate  travel  budgets: 

(4)  Development  or  enhancement  of  a 
specific  university  or  college-based 
programs  designed  to  provide  hands-on 
skills  training  for  court  personnel  in 
fields  central  to  court  operations,  e.g.. 
court  administration,  probation, 
recordkeeping,  data  processing  etc. 

(5)  Specialized  or  advanced  training 
for  trial  or  appellate  judges,  court 
managers  or  other  court  personnel; 

B.  National/Regional  Training 
Initiatives 

The  BIA  will  award  a  small  number  of 
grants  to  provide  training  on  a  national 
or  regional  level.  Such  national  or 
regional  training  initiatives  should 
address  issues  of  widespread  impact  to 
the  tribal  judiciary  and  its  functions, 
including,  but  not  limited  to  current 
Federal  laws  applicable  to  Indian  tribes, 
innovative  approaches  to  reduce  court 
delays,  improvement  of  court  response 
to  victims,  witnesses,  to  increase  citizen 
access  to  justice  and  other  new 
approaches  which  have  national 
significance  in  terms  of  their  impact  or 
capabihty  of  being  transferred  to  and 
adopted  by  tribal  courts. 

C.  Technical  Assistance 

The  BIA  will  consider  apphcations  for 
technical  assistance  which  address 
operational  and  management 
deficiencies  within  a  single  tribal  court. 
Eligible  projects  or  activities  under  this 
category  may  include: 

(1)  Requests  for  on-site  assistance  to 
identify  operational  problems  of  a  tribal 
court  and  to  establish  responses 
appropriate  for  the  noted  deficiencies. 

(2)  Requests  for  assistance  in  the 
development  and  implementation  of 
management  systems  in  records 
management,  data  or  statistical 
compilation,  personnel  management, 
procedural  or  evidentiary  standards  and 
other  operational  related  processes 
designed  to  increase  the  efficacy  of  the 
tribal  court. 

(3)  Requests  for  consultation  on 
planning,  developing  and  administering 
innovative  programs  designed  as 
alternative  approaches  to  the  traditional 
court  process,  (e.g.,  restitution  programs, 
first  offender  diversion  services). 

(4)  Start-up  funds  for  the  creation  of 
new  tribal  court  systems  including  funds 
to  establish  management  policies  to 
ensure  a  competent  and  efficient 
administration  of  justice. 
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D.  Projects  Addresiii^  a  CrUical  Need 
of  a  Single  Tribal  Court 

The  BIA  win  award  a  number  of 
applications  submitted  by  individual 
tribal  courts  that  address  a  critical  need 
of  only  the  applicant  trft)e.  Tribal  courts 
submitting  applications  under  this 
category  must  demonstrate  that  the 
funds  are  essential  to  meet  a  critical 
need  of  the  court  and  that  such  need 
cannot  be  met  with  local  tribal 
resources.  Examples  of  eligible  activities 
include  but  are  not  limited  to  the 
following. 

(1)  Developing  automated  case 
management  standards  and  syttema; 

(2)  Use  of  videotape  for  making  the 
record  of  tribal  court  proceedingr. 

(3)  EstabHshing  intermetiiate  appellate 
court  penete  in  specific  subject  matter 

(4)  Developing  procedural  changes 
designed  to  expedite  the  decision- 
making process  in  appellate  cases; 

(5)  Developing  orientation  and 
uniform  instruction  methods  for  jurors  or 
the  elimination  of  juries  in  specified 
classes  of  cases; 

(6)  Devekping  cost  effective  methods 
of  enforcing  compliance  with  court 
orders,  (&.g^  orders  issued  to  impose 
fines,  restitution,  community  service,  or 
conditions  or  probation,  child  support 
payments,  or  setting  visitation  terms, 
dispositional  orders  in  child  abuse  and 
neglect,  civil  conMnitment.  guardianship 
and  protection  orders  in  domestic 
violence  cases); 

(7)  Planning  and  presenting  seminars 
or  other  sessions  for  judges,  probation 
officers,  caseworkers  and  other  court 
support  personnel  to  examine  issues 
concerning  drug  and  alcohol  abuse; 

(8)  Developing  tools  to  assist  judges  in 
making  release,  dispositional  and 
treatment  decisions  in  cases  involving 
substance  abuse,  fairly  and 
expeditiously; 

(9)  Developing  innovative  court-based 
programs  and  procedures  for  providing 
fair  treatment  of  victims  of  crime, 
including  fair,  effective  and  efficient 
handling  of  domestic  violence  cases 
through  mediation,  treatment  programs, 
issuance  of  protective  orders; 

(10)  Developing  education  programs 
designed  to  improve  the  public's 
understanding  of  the  courts  (e.g.. 
videotapes,  use  of  community  cable 
services,  pamphlets);  and, 

(11)  Developing  volunteer  programs  to 
recruit  interested  community  people  to 
volunteer  their  services  with  court 
based  dispositional  services  and 
programs. 


ni.  SubmissioB  Kaqaiamv^* 

(1)  An  application  with  an  oriflinei 

signature  and  four  photocopies  of  ttie 
application  m«»t  be  sent  by  first  daaa  or 
overnight  mail,  or  by  coarier  no  later 
than  Febrtrary  15. 1991.  A  postmark  or 
courier  receipt  will  constitute  eridence 
of  the  sobmission  date.  Tienv  twV 
APPUCATION  on  all  application 
envelopes  and  send  to:  Bureau  of  Indian 
Affairs,  Branch  of  yndtctal  Serricea,  MS 
2614-MIB,  1849  C  St.  NW.,  Washingtoo. 
DC  20240.  Prospective  applicant  tribes 
are  required  to  provide  copies  of  the 
proposal  to  the  local  BIA  agency  and 
area  office  for  their  informatioa  review 
and  recommendation.  Letters  of 
recommendation  supporting  an 
applicant  tribe's  proposal  must  be 
included  in  the  application. 

rv.  Ap^icakieB  RaqoitanMiitt 

AD  apjriicants  seeking  funding  must 
submit  a  proposal  ccmtaining  the 
following: 

(1)  A  narrative  of  no  more  than  10 
double-spaced  pages  on  8"^  by  11  inch 
paper.  The  narrative  should  cootain  a 
statement  of  the  program  area  or  special 
interest  area  to  be  addressed  by  the 
proposed  project;  an  explanation  of  the 
need  for  the  project  If  the  project  is  to 
be  conducted  in  a  specific  Iocation(sl. 
applicants  should  discuss  the  particidar 
needs  of  the  project  site(8)  to  be 
addressed  by  the  project  and  why  those 
needs  are  not  being  met  through  the  use 
of  existing  materials,  programs, 
procedures,  services  or  other  resources. 

(2)  A  summary  description  of  the 
approach  to  be  taken; 

(3)  A  summary  description  of  how  the 
project  will  be  evaluated,  including  the 
evaluation  criteria; 

(4)  A  description  of  the  products  that 
will  result,  the  degree  to  which  they  will 
be  applicable  to  tribal  courts  across  the 
nation  and  the  manner  in  which  the 
products  and  results  of  the  project  will 
be  disseminated; 

(5)  An  explanation  of  the  expected 
benefits  to  be  derived  from  the  project; 

(6)  The  identity  of  the  key  staff  and  a 
summary  description  of  qualifications; 

(7)  A  budget  estimate  including  the 
anticipated  costs  for  personnel,  fringe 
benefits,  travel,  equipment,  supplies, 
contracts,  indirect  costs  and  other 
anticipated  major  expenditure 
categories; 

(8)  The  amount,  nature,  (cash  or  in- 
kind)  and  source  of  match  or 
contribution  to  be  provided; 

(9)  A  statement  of  whether  financial 
assistance  for  the  project  has  been  or 
will  be  sought  from  other  sources. 

(10)  An  application  from  a  federally 
recognized  tribe  must  include  a  tribal 


resolutisa.  an  endoraencat  indadad  in 
the  application  a  such  other  writtea 
expreaskm  as  the  tribal  con&titutiOB  or 
current  practice  requires. 

The  BLA  e&coarage*  appUcaate  to 
attach  letters  ai  cooperation  and  support 
from  other  tribal  courts  who  may  benefit 
from  the  proposed  project  and  from 
related  s^encies  that  wiil  be  isvoh^ed  in 
or  directly  affected  by  the  propoeed 
project. 

V.  AppBcation  Review  Procedures 

All  applications  will  be  rated  on  the 
baaia  of  d«  criteria  set  forth  below.  The 
criteria  provide  farther  guidance  to  be 
used  in  derelopiag  the  program 
narrative.  The  point  vahics  assigned 
each  criterion  heading  indicate  the 
numerical  weight  each  section  vwill  be 
accorded  in  the  review  process: 

(1)  The  soundness  of  the  approach  to 
be  used  (25  points) 

Applicants  shotrid  outline  a  plan  of 
action  and  detail  how  the  proposed 
scope  of  project  will  be  accomplished. 
Describe  any  unusual  features  of  the 
project,  e.g.,  community  involvement, 
peer  group  involvement. 

Describe  how  the  project  will  be 
maintained  after  termination  of  BIA 
support.  Identify  the  kinds  of  data  to  be 
collected  and  maintained  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  success  of  the  project. 
Review  die  methodology  proposed  to 
determine  if  the  needs  identified  will  be 
met  and  if  the  results  and  benefits 
identified  will  be  achie%-ed, 

(2)  The  appropriateness  of  the 
proposed  evaluation  design  (15  points) 

Identify  the  evaluation  plan  proposed 
to  assess  whether  the  program  was 
effective  in  meeting  its  goals  and  to 
what  extent  these  effects  can  be 
attributed  to  project  activities.  The 
results  of  the  evaluation  should,  at  a 
minimum,  provide  a  useful  description 
of  number  of  clients  served,  who 
provided  services,  when,  how  often,  in 
what  settings  and  what  were  the  results. 

(3)  The  qualifications  of  the  project's 
staff  (15  points) 

List  staffing  descriptions  of  people 
who  will  work  on  the  project  and  the 
nature  of  their  contribution  or  effort.  The 
review  should  also  include  the 
background  and  experience  of  the 
project  director  and  key  project  staff 
highlighting  experience  and  training 
pertinent  to  the  project  A  narrative 
describing  how  staff  will  be  recruited 
and  selected,  and  whether  any 
particular  mix  of  background,  skills  and 
or  personal  qualities  of  staff  is  proposed. 
Key  staff  performing  evaluation 
responsibilities  should  be  identified  and 
included  as  key  personnel.  The 
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relationship  of  staff  characteristics  to 
the  objectives  of  the  project  should  be 
discussed.  Job  descriptions  for  each  by 
professional  position  identified  in  the 
proposed  budget  must  be  submitted. 

(4)  The  applicant's  management  plan 
and  organizational  capabiliites  (15 
points) 

A  description  of  how  the  applicant  is 
organized  and  the  capacity  of  the 
applicant  to  administer  the  grant  funds 
including  the  financial  systems  used  to 
monitor  project  expenditures  and  a 
summary  of  the  grantee's  past 
experience  in  administering  grants,  as 
well  as  any  resources  or  capabilities 
that  the  grantee  has  that  will  assist  in 
the  successful  completion  of  the  project. 

(5)  The  reasonableness  of  the 
proposed  budget  (10  points) 

Applicants  should  demonstrate  that 
the  project's  costs  (overall  costs, 
average  cost  per  client  served),  are 
reasonable  in  view  of  the  anticipated 
results  and  benefits.  Cost  effectiveness 
approaches  should  be  highlighted. 

(8)  the  demonstration  of  need  for  the 
project  (15  points) 

The  applicant  should  include  a  brief 
statement  of  the  problem  that 
demonstrates  the  need,  the  available 
resources,  the  gaps  and  other  problems 
in  the  availability  of  services  for  the 
target  community  and  how  the  proposed 
project  will  address  the  need,  and  the 
prior  knowledge/performance  of  the 
applicant  in  the  area.  The  applicant 
should  describe  how  the  project  will 
contribute  to  the  improvement  or 


augmentation,  rather  than  the 
duplication,  of  services  for  the  target 
community 

(7)  The  products  and  benefits  resulting 
from  the  project  (10  points) 

Applicants  should  identify  the  results 
and  benefits  to  be  derived  from  the 
project  and  should  quantify  these 
through  a  statement  of  the  numbers  of 
clients  to  be  served  and  a  description  of 
the  types  and  quantities  of  services  to 
be  provided 

(8)  The  demonstration  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project  (5  points] 

If  the  applicant  proposes  or  intends  to 
work  with  other  tribes  or  agencies,  a 
letter  of  support  or  cooperation  should 
be  attached  from  those  tribes  or 
agencies  to  be  affected 

(9)  The  applicants  standing  in  relation 
to  the  objectives  discussed  in  Section 

I — Background  information  (15  points) 

The  applicants  should  include  a 
statement  which  demonstrates  how  the 
proposed  pro|ect  will  serve  the 
objectives  set  forth  in  section  L 

VI.  Eligibility  Requirements 

In  awarding  grants  to  accomplish 
these  objectives  and  purposes,  the  BIA 
will  give  priority  to  Indian  tribes  and 
their  tribal  courts;  national  Indian 
nonprofit  organizations  whose  principal 
purpose  or  activity  is  to  provide 
technical  assistance,  education  and 
training  to  tribal  court  systems  and 
court  personnel  and  which  demonstrate 
a  record  of  suhstaniid!  pxp^rience  in  the 


field  of  judicial  administration, 
education  and  training;  educational 
institutions  operating  in  conjunction 
with  and  serving  the  judicial  systems  of 
Indian  tribes,  or  combinations  thereof. 

VII.  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  a  Review  Panel.  The 
Judicial  Services  staff  will  prepare  a 
narrative  summary  of  each  applicant, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  The 
Review  Panel  will  provide  a  list  of 
applicants  meeting  the  criteria  to  the 
Deputy  to  the  Assistant  Secretary- 
Indian  Affairs  for  Tribal  Services.  The 
Deputy  to  the  Assistant  Secretary- 
Indian  Affairs  (Tribal  Services)  will 
recommend  to  the  Assistant  Secretary — 
Indian  Affairs  the  applications  to  be 
funded.  The  Assistant  Secretary— Indian 
Affairs  will  make  the  final  selection  of 
the  applicants  to  be  funded. 

The  BIA  will  send  written  notice  to 
applicants  concerning  the  Assistant 
Secretary— Indian  Affairs'  decision  to 
fund  their  respective  applications.  A 
decision  by  the  Assistant  Secretary — 
Indian  Affairs  to  deny  funding  of  an 
application  may  not  be  appealed,  but 
does  not  prohibit  resubmission  of  an 
application  in  a  subsequent  round  of 
funding. 
Eddie  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  91-1449  Filed  1-22-91;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

EHgibNIty  Requirements  for  Automated 
Rate  Categories 

aoincy:  Postal  Service. 

ACTKHC  Final  rule. 

summary:  This  rule,  which  adopts  with 
revisions  a  proposed  rule  published  with 
an  invitation  to  comment  in  the  Federal 
Renter  on  October  3, 1990,  55  FR  40560. 
amends  the  regulations  of  the  Postal 
Service  governing  the  eligibility 
requirements  for  current  automation- 
based  rate  categories  (First-Class 
nonpresorted  ZIP +4.  ZIP +4  Presort 
and  ZIP +4  barcoded  mail:  and  third- 
class  basic  ZIP-t-4.  5-digit  ZIP-»-4.  and 
ZIP -(-4  barcoded  mail)  to  reflect  more 
accurately  the  types  of  mailpieces  that 
can  be  efficiently  processed  on  current 
automation  equipment 

This  rule  amends  Domestic  Mail 
Manual  regulations  to  update  the 
physical  preparation,  optical  character 
reader  (OCR)  readability,  and  barcode 
preparation  requirements  for  all 
automated  mailpieces.  The  rule  also 
make  significant  changes  in  postal 
pohcy  for  addressing  mail  that  qualifies 
for  automation-based  rate  discounts.  It 
will  require,  on  a  phased  basis:  (1)  That 
mailers  use  the  finest  level  (depth)  of 
ZIP +4  code  available  for  an  address  in 
the  USPS  ZIP-t-4  data  file  on  their 
mailpieces;  (2)  that  complete  addresses 
neceMary  to  obtain  the  finest  level  of 
ZIP-t-4  code  available  for  the  delivery 
point  appear  on  the  mailpiece:  (3)  that 
addresses  for  noabarcoded  ZIP-f  4 
mailings  also  appear  in  a  standardized 
format  prescribed  by  the  Postal  Service: 
(4)  that  Coding  Accuracy  Support 
System  (CASS)  certified  software  be 
used  to  match  addresses  with  the  USPS 
ZIP-t-4  datafile  to  ensure  that  ZIP -(-4 
codes  and  barcodes  are  accurate  and 
represent  the  finest  level  of  ZIP-t-4 
coding  available  for  each  delivery  point; 
and  (5)  that  address  lists  be  matched 
using  CASS  certified  software  within  six 
months  of  presentation  of  any  ZIP-i-4  or 
ZIP-t-4  barcoded  mailing.  Mailpieces 
that  do  not  meet  these  requirements  will 
not  be  eligible  for  automation-based  rate 
discounts. 

EFFECnvf  OATC:  Except  where 
specifically  noted,  the  regulations 
adopted  in  this  rule  will  become 
effective  on  February  24, 1991.  As 
explained  below,  the  Postal  Service  is 
implementing  some  of  the  regulatory 
changes  adopted  in  this  rule  on  a 
delayed  basis  to  provide  appropriate 
transition  periods  for  mailers  to  adjust 
to  the  changes. 


APOnssitf  Comments  on  this  role  are 
welcome  and  will  be  considered  with  s 
view  toward  making  future  changes  in 
postal  regulations.  Written  comments 
should  be  mailed  or  delivered  to  the 
Director,  Office  of  Classification  and 
Rates  Administration,  U.S.  PostsI 
Service.  Room  8430,  475  L'Enfant  Plaza 
West  SW.,  Washington,  DC  2028t«808. 
FOR  FUBTMER  INFORMATION  COWrACT: 
Mrs.  Lynn  Martin,  (202)  268-517a  for 
information  on  all  matters  except 
addressing  requirements  for  finest  level 
of  ZIP-t-4  code,  standardized  or 
complete  addresses,  and  CASS 
certification. 

Mr.  Paul  Bakshi,  (202)  268-3520.  for 
information  concerning  the  requirements 
for  finest  level  of  ZIP -t- 4  code, 
standardized  or  complete  addresses, 
and  CASS  certification. 
SUPPLEMENTARY  INFORMATION:  The 
deadline  for  submitting  comments  on  the 
proposed  rule  expired  on  November  2, 
1990.  The  time  for  comments  was 
extended  until  November  9, 1990  st  the 
request  of  parties  who  expressed  an 
interest  in  providing  comments.  AQ 
comments  mailed  by  November  9  have 
been  considered. 

The  Postal  Service  received  a  total  of 
121  comments  on  the  proposed  rale. 
including  15  comments  from  mailing 
industry  trade  associations,  71  ft-om 
corporations,  34  from  mailing-related 
businesses,  and  1  from  an  individual. 

On  the  basis  of  the  comments 
received,  and  further  consideration  of 
the  proposals  by  the  Postal  Service,  the 
Postal  Service  has  decided  to  adopt  the 
proposed  regulations  with  a  number  of 
revisians  described  in  detail  below.  In 
some  cases,  the  Postal  Service  has 
amended  the  proposed  regulations  to 
reflect  the  further  information  received. 
In  other  cases,  the  Postal  Service  has 
provided  phased  implementation 
schedules  for  some  regulation  changes 
where  it  was  determined  that  a 
transition  period  was  needed  by  the 
mailing  industry. 

As  noted  in  the  Supplementary 
Information  section  of  the  proposed  rule, 
the  eligibility  requirements  adopted  in 
this  final  rule  will  apply  to  current 
automation-based  rate  categories  of 
mail  as  well  as  to  any  new  automation- 
based  rate  categories  that  are 
established  as  a  result  of  the  Postal 
Service's  pending  request  for  changes  in 
postal  rates  and  fees  and  in 
classifications  of  mail  matter.  The  Postal 
Service  published  a  proposed  rule  on  the 
implementing  regulations  it  proposes  to 
adopt  if  the  changes  in  the  Postal 
Service's  rate  request  are  approved.  See 
55  FR  51802-51894  (December  17, 1890). 
That  proposed  rule  contains  regulations 


fior  new  or  revised  automation-based 
rate  categories  in  First-,  second-,  and 
third-class  mail.  The  regulations 
sdopted  here  will  be  applied  to  those 
categories  to  the  extent  they  are 
inqilemented  in  the  final  rule  to  be 
iaseed  following  the  decision  of  the 
Governors  of  the  Postal  Service  on  the 
rcoommended  rate,  fee,  and 
dassiBcation  changes.  The  Postal 
Service  expects  that  rule  to  be  published 
on  or  about  January  28, 1991.  and  to  be 
made  effective  on  or  about  February  3, 
19B1. 

The  December  17  proposed  rule  on 
rate  implementation  also  initiated  an 
effort  by  the  Postal  Service  to 
consolidate  the  various  regulations 
governing  eligibility  for  automation- 
based  rates  which  are  common  to  more 
than  one  class  of  mail.  That  rule 
specifically  proposed  the  location  of 
optional  automated  mail  tray 
preparation  regulations  in  a  new  chapter 
S  of  the  Domestic  Mail  Manual.  In 
sddition,  the  Postal  Service  noted  in  that 
proposed  rule  (55  FR  51802,  51805)  that 
when  revised  automation  eligibility 
ndes  were  adopted  as  part  of  this  final 
rale,  these  eligibility  regulations  would 
be  incorporated  in  chapter  5  as  well. 
Accordingly,  this  final  rule  adopts  the 
proposed  mail-piece  eligibility 
requirements,  as  revised,  as  new 
sections  520,  530,  540  and  550  of  chapter 
5.  The  equivalent  provisions  in  chapter  3 
(Finrt-Oass  Mail)  and  Chapter  6  (third- 
class  Biail)  have  been  deleted  and 
replaced  by  references  to  the 
appropriate  provisions  in  chapter  5. 
Provisions  on  complete  and 
standardized  addressing  have  been 
sdded  to  section  122. 

Chapter  5  will  be  further  amended  to 
incorporate  the  optional  tray 
preparation  requirements  when  the 
Postal  Service  adopts  final  rate 
implementation  regulations.  When  the 
regulations  adopted  in  those  two  final 
nikes  are  incorporated  in  the  next  issue 
of  the  Domestic  Mail  Manual,  the 
automated  mail  sections  of  chapters  3. 4, 
snd  6  will  be  renumbered  and 
reformatted  to  reflect  the  location  of 
these  generic  automated  mail  eligibility 
regulations  in  chapter  5. 

Evaluation  of  Comments  Received 

A.  General  Comments 

The  Postal  Service  received  57 
comments  of  a  general  nature 
expressing  broad  concerns  about  the 
ptrficy  miderlying  the  proposed  rule  and 
the  medMids  used  to  propose  these 
changes  in  automation-based  rate 
ehgibdity  requirements.  One  general 
theoie  of  these  comments  was  that  the 
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Postal  Service  should  not  be  making 
eligibility  for  automation-based  rates 
more  restrictive  at  this  time.  However, 
as  explained  in  the  Supplementary 
Information  section  of  the  proposed  rule, 
the  increased  sophistication  of  the 
equipment  deployed  in  the  Postal 
Service's  automation  program  and  the 
experience  the  Postal  Service  has  gained 
with  regard  to  mailpiece  preparation 
necessitated  an  update  of  the  eligibility 
requirements  for  mailpieces  receiving 
automation-based  rate  discounts  to 
ensure  that  such  mail  can  be  efficiently 
processed  on  the  Postal  Service's 
automation  equipment.  This  need  will 
be  even  greater  if  expanded  automation- 
based  rate  discounts  are  adopted  as  a 
result  of  the  pending  rate  case. 
Moreover,  as  the  proposed  rule  also 
explained,  the  accuracy  of  mailer- 
applied  2aP-t-4  codes  and  ZIP-i-4 
barcodes  is  becoming  very  important  to 
the  efficient  processing  of  automation- 
compatible  mail.  Thus,  the  Postal 
Service  believes  that  this  is  an 
appropriate  time  to  revise  the  eligibility 
requirements  for  mail  receiving 
automation-based  rate  discounts.  The 
Postal  Service  recognizes  that  some 
mailers  may  be  adversely  affected  by 
those  new  requirements  that  are  more 
restiictive  than  current  requirements, 
and,  where  appropriate,  has  modified 
the  requirements  or  delayed 
implementation  accordingly, 

A  second  general  theme  expressed  in 
34  comments  was  that  adoption  of  the 
proposed  eligibility  requirements  will 
increase  the  mailer's  costs  of 
participating  in  the  automation  program 
and  will  produce  a  decrease  in  the 
volume  of  automated  mail  that  the 
Postal  Service  will  receive  from  mailers. 
The  Postal  Service  recognizes  that  in 
some  instances  this  could  be  tine. 
However,  this  consideration  was 
outweighed  by  the  need  to  ensure  that 
all  mailpieces  eligible  for  automation- 
based  rate  discounts  can  be  efficientiy 
processed  on  automation  equipment  and 
that  automated  processing  of  this  mail 
will  produce  the  cost  savings  on  which 
the  discounts  are  based.  The  Postal 
Service  hopes  that  mailers  understand 
that  it  is  in  the  long-term  best  interest  of 
both  the  Postal  Service  and  all  of  its 
customers  to  make  as  much  mail  as 
possible  automation  compatible. 

A  third  general  theme  expressed  in  30 
of  the  comments  was  a  desire  for 
delayed  effective  dates  for  various 
proposed  changes  to  provide  mailers 
with  additional  time  to  comply  with  the 
new  requirements.  For  the  reasons 
stated  above,  the  Postal  Service  believes 
it  is  appropriate  to  implement  many  of 
the  proposed  changes  in  eligibility 


requirements  at  this  time.  As  explained 
below,  however,  the  Postal  Service  has 
determined  that  delayed  implementation 
of  some  of  the  mailpiece  preparation 
requirements  and  a  phased 
implementation  of  tiie  new  addressing 
requirements  is  in  the  best  interests  of 
the  Postal  Service  and  its  customers. 

B.  Acceptance  Procedures 

Nine  commenters  expressed  concern 
about  the  manner  by  which  the  Postal 
Service  will  verify  compliance  with  the 
various  requirements  for  preparation  of 
automation-based  rate  mailings  at  the 
time  of  acceptance.  The  Postal  Service 
expects  mailers  that  are  claiming  any  of 
the  automation-based  rates  for  their 
mailings  to  comply  with  all  the 
applicable  requirements.  While  the 
Postal  Service  has  historically  verified 
mail  for  presort,  mail  makeup,  and 
postage  at  the  point  of  acceptance  (e.g., 
at  post  office  bulk  mail  acceptance 
units),  it  is  not  feasible  to  verify  the 
accuracy  of  ZIP-t-4  codes  or  barcodes  or 
the  readability  of  the  barcodes  on  pieces 
in  mailings  claimed  at  automation-based 
rates  at  the  time  when  those  mailings 
are  presented  for  postal  acceptance. 

Accordingly,  the  Postal  Service  is 
establishing  detailed  eligibility  criteria 
that  mailers  can  apply  in  preparing 
automation  compatible  mailings,  and 
will  work  with  mailers  to  ensure  that 
they  properly  design  mailpieces, 
improve  the  quality  of  the  addresses 
they  use  on  mailpieces,  and  use 
equipment  that  can  produce  accurate, 
readable  barcodes.  The  Postal  Service 
will  also  continue  to  provide  the 
information  necessary  to  support  these 
efforts  before  the  generation  of 
mailpieces  and  the  preparation  of 
mailings.  The  Postal  Service  will  also 
rely  on  mail  processing  feedback 
mechanisms  to  identify  those  mailings 
that  cannot  be  processed  because  of 
inaccurate  addressing  or  ZIP-t-4  coding, 
or  inaccurate  or  unreadable  barcodes. 
Mailers  will  be  notified  when  their 
mailings  have  been  identified  as  having 
these  types  of  problems  and  will  be 
expected  to  ensure  that  future  mailings 
are  properly  prepared. 

The  final  rule  does  identify  some 
specific  documentation  related  to  the 
processing  of  address  lists  through 
Coding  Accuracy  Support  System 
(CASS)  certified  ZlP-t-4  matching 
software  that  mailers  will  have  to 
submit  with  each  mailing  claimed  at  a 
ZIP-t-4  or  ZIP-f  4  Barcoded  rate.  This 
documentation,  which  is  described 
below,  is  required  to  ensure  that  mailers 
have  matched  address  lists  with  CASS 
certified  software  as  required. 


C.  Physical  Characteristics 

(1)    Minimum  Thickness  for  Pieces 
Over4y4"x6' 

Thirteen  comments  were  received 
regarding  the  proposal  that  pieces 
measuring  over  4V4  inches  in  height 
and/or  6  inches  in  length  must  be  at 
least  0.009  inch  thick.  The  majority  of 
commenters  expressed  concern  over 
increases  in  the  cost  of  thicker  stock  and 
increased  problems  in  printing  and 
binding  operations.  Two  commenters 
suggested  that  a  40%  increase  in  the 
minimum  weight  of  mailing  pieces 
conflicted  with  conservation  and 
recycling  efforts.  One  commenter 
indicated  that  suppliers  did  not  have 
enough  of  the  necessary  paper  stock  to 
support  the  order  card  industry 

The  Postal  Service  has  adopted  the 
minimum  thickness  requirement  for 
pieces  measuring  over  4  V4  inches  in 
height  and/or  6  inches  in  length  as 
proposed.  This  requirement  is  based  on 
engineering  studies  and  mailer 
complaints  concerning  damaged  pieces 
which  have  shown  that  mailable  pieces 
not  larger  than  4V4  by  6  inches  with  a 
minimum  thickness  of  0.007  of  an  inch 
and  meeting  specified  basis  weight 
requirements  can  be  successfully 
processed  on  automation  equipment, 
while  pieces  larger  than  4  "A  by  6  inches 
generally  must  be  0.009  of  an  inch  thick 
to  be  successfully  processed  on 
automation  equipment.  The  comments 
received  did  not  provide  sufficient 
substantive  reasons  for  adopting  a  lower 
minimum  thickness  requirement 
Adoption  of  this  rule  will  ensure  that 
mailpieces  entered  at  the  automation- 
based  rates  are  sufficiently  sturdy  to  be 
successfully  transported  through  postal 
automation  equipment  and  will 
minimize  the  potential  for  damaged 
pieces. 

(2)    General  Basis  Weight  and  Tabbing 
Requirements 

Nine  commenters  offered  16 
comments  regarding  the  proposal  that 
paper  envelopes,  paper  used  to  prepare 
self-mailers  (folded  single  sheets),  and 
the  outer  covering  sheet  or  sheets  of 
other  booklet-type  mailpieces  must  have 
a  minimum  basis  weight  of  20  pounds. 
Three  commenters  indicated  that  this 
proposal  was  too  restrictive,  others 
indicated  that  the  proposal  conflicted 
with  environmental  and  recycling 
efforts,  and  one  commenter  stated  that 
16-pound  paper  should  suffice  for 
envelopes.  One  commenter  indicated 
that  uniform  rigidity  could  be  met  with 
the  commenter's  product  and  should  be 
given  consideration.  Two  commenters 
indicated  that  20-pound  paper  does  not 
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feed  well  throu^  impact  firinten  and 
increases  jams. 

One  commenter  stated  that  20-pound 
paper  decreases  the  chemical  transfer 
process  to  subsequent  copies  for  fonns. 
Related  to  the  issue  of  paper  stock  are 
the  requirements  for  sealing,  folding, 
and  tabbing  of  pieces  mailed  at 
automation-based  rates.  A  total  of  37 
commenters  responded  to  the  proposed 
requireoients  coocerning  maiipiece 
constructioD.  Based  on  equipment 
testing,  the  Postal  Service  proposed 
regulations  which  would  require  that  all 
pieces  be  prepared  in  a  sealed  envelope 
or  be  sealed  on  all  four  edges,  with  the 
exception  of  self-mailers,  double 
postcards,  and  booklet-type  mailpieces 
if  prepared  with  two  tabi.  The  proposed 
regulations  would  have  required  the 
folded  edge  or  spine  of  self-mailers, 
double  cards,  and  booklets  prepared 
with  tabs  to  be  the  bottom  edge  of  the 
maiipiece  in  relation  to  the  address, 
with  the  tabs  placed  on  the  top  edge  of 
each  of  these  mailpieces.  one  within  one 
inch  of  the  left  edge  and  one  within  one 
inch  of  the  right  edge. 

Seven  commenters  stated  that  tabbing 
adds  expense  and  processing  time  to  the 
preparation  of  self-mailers  and  double 
postcards.  Some  believe  that  the 
requirement  will  cause  a  significant 
drop  in  third-class  mail  volume  and 
force  mailers  to  consider  alternate 
delivery  methods.  Many  expressed 
concern  that  adequate  machinery  does 
not  exist  to  apply  the  two  tabs  required 
by  the  proposed  rule.  Some  said  that  the 
application  of  a  single  tab  in  the  middle 
should  be  sufficient  while  a  few 
indicated  acceptance  of  the  new 
requirement,  but  requested  additional 
time  to  comply.  Still  others  said  the 
Postal  Service  should  allow  for 
pretesting  of  mailpieces  on  postal 
automation  equipment  to  determine  the 
items'  ability  to  be  processed.  There 
were  additional  comments  that  the 
Postal  Service  currently  handles  a 
variety  of  self-mailers  without  tabs  or 
with  a  single  tab  on  automated 
equipment,  suggesting  that  the  new 
requirements  are  too  stringent  or  not 
needed. 

With  regard  to  the  requirement  that 
the  fold  of  self-mailers,  booklets  and 
double  postcards  most  be  at  the  bottom 
in  relation  to  the  address,  some 
commenters  said  that  this  requirement 
would  lead  to  damaged  mailpieces. 
Other  concerns  ranged  from  having  to 
redesign  mailpieces  to  pointing  out  that 
the  Postal  Service's  double  postcards  do 
not  comply  with  this  requirement. 

The  Postal  Service  has  adopted  a  final 
rule  for  envelopes  and  self-mailers  that 
takes  these  conunents  into  account  to 
the  extent  practicable  and  provides  a 


transition  time  for  mailers  to  meet  the 
necessary  requirements  that  assure  that 
mail  can  be  successfully  transported 
without  damage  through  automated  mail 
processing  equipment 

Specifically,  the  basis  weight 
requirements  for  paper  used  for 
envelopes  and  the  outer  covering  of 
other  pieces  sealed  on  all  four  edges  is 
reduced  from  20  pounds  to  18  pounds  in 
the  final  rule  as  provided  in  section  522. 

Until  February  2. 1992.  folded  self- 
mailers  may  be  prepared  from  paper 
having  a  minimum  basis  weight  of  20 
pounds,  the  fold  may  be  on  either  the 
top  or  bottom  edge  of  the  maiipiece  and 
only  one  tab  in  the  middle  of  the  open 
edge  will  be  required,  as  provided  in 
S  523.3. 

Effective  February  2. 1992  mailers  may 
prepare  self-mailers  with  either  one  tab 
in  the  middle  of  the  open  edge  or  with 
two  tabs  within  1  inch  of  the  left  and 
right  edges  of  the  open  edge.  If  mailers 
prepare  the  self-mailers  with  one  tab  the 
folded  edge  must  be  at  the  bottom  of  the 
maiipiece  and:  (1)  If  formed  of  a  single 
folded  sheet  the  maiipiece  must  be 
prepared  from  paper  having  a  minimum 
basis  weight  of  28  pounds  (using  a  17  to 
22  inch  sheet  size  and  500  sheets)  or  70 
pounds  (using  a  25  inch  by  38  inch  sheet 
size  and  500  sheets);  or  (2)  if  formed  of 
more  than  one  folded  sheet  the 
maiipiece  must  be  prepared  from  paper 
having  a  minimum  basis  weight  of  24 
pounds  (using  a  17  inch  by  22  inch  sheet 
size  and  500  sheets)  or  60  pounds  (using 
a  25  inch  by  38  inch  sheet  size  and  500 
sheets).  If  mailers  prepare  self-mailers 
with  two  tabs,  the  folded  edge  of  the 
maiipiece  may  be  at  either  the  top  or  the 
bottom  of  the  maiipiece  and  the 
maiipiece  must  be  prepared  from  paper 
having  a  minimum  basis  weight  of  20 
pounds  (using  a  17  inch  by  22  inch  sheet 
size  and  500  sheets).  See  \  523.2. 

The  requirements  for  booklet  type 
maiipiece  in  the  proposed  rule  were 
adopted  in  the  final  rule  These  are  the 
minimum  requirements  necessary  to 
allow  booklet-type  mailpieces  to  be 
processable  on  automated  equipment. 

(3)    75-Pound  Basis  Weight  for  Cards 

Four  comments  were  received 
regarding  the  proposal  that  cards  mailed 
at  automation-based  rates  meet  a 
minimum  75-pound  basis  weight 
requirement.  Two  were  general 
comments  stating  that  the  proposal  is 
too  restrictive.  One  commenter 
suggested  an  allowance  for  variances  in 
manufacturing  by  including  language 
that  required  a  basis  weight  of  75 
pounds  or  greater  with  none  less  than 
71.25  pounds.  Another  commenter 
indicated  that  75-pound  paper  that  must 


be  free  from  groundwood  is  too 
expensive. 

The  Postal  Service  has  decided  to 
adopt  in  the  final  rule  the  requirements 
that  cards  be  printed  on  paper  stock 
meeting  a  standard  industry  basis 
weight  of  75  pounds  or  greater,  with 
none  less  than  71.25  pounds,  and  which 
is  free  from  groundwood  except  when 
coated  with  a  substance  that  adds  to  the 
paper's  ability  to  resist  an  applied 
bending  force.  This  basis  weight 
requirement  is  essential  if  the  Postal 
Service  is  to  successfully  transport 
cards  through  automated  equipment 
without  damage. 

(4)    Maximum  Weight  of  2.5  Ounces 

A  total  of  34  comments  were  received 
regarding  the  proposal  that  pieces 
weighing  over  2.5  ounces  will  not  qnaHfy 
for  automation-based  (i.e..  ZIP-»-4  and 
ZIP-f-4  Barcoded)  rates.  A  majority  of 
those  comments  stated  that  the  weight 
limit  should  be  expanded,  perhaps  to  3 
ounces,  to  avoid  exclusion  of  a 
substantial  amount  of  mail  which  should 
qualify  for  automated  rates.  A  number 
of  commenters  thought  that  the  2.5- 
ounce  Hmit  will  discourage  mailers  from 
preparing  automation-compatible 
mailpieces.  Some  commenters  indicated 
that  it  would  be  too  expensive  to 
segregate  pieces  weighing  between  2.5 
and  3  ounces  within  mailmg  operations 
if  the  lower  weight  limit  is  adopted. 

Several  commenters  expressed  the 
opinion  that  even  if  there  is  a  lower 
throughput  for  heavy  pieces  on  postal 
automation,  it  is  still  less  expensive  for 
the  Postal  Service  to  process  these 
pieces  through  automation  than  by 
manual  or  mechanism  processes. 

Some  commenters  also  suggested  that 
further  testing  is  needed  on  mailpieces 
weighing  over  2.5  oimces  to  determine 
compatibility  with  automated 
equipment. 

Postal  Service  testing  to  date  shows  a 
significant  drop  in  the  throughput  of 
pieces  weighing  over  2  ounces.  A 
significant  drop  in  throughput  occurs  at 
2  ounces,  a  greater  drop  at  2.5  ounces, 
and  an  even  greater  drop  at  3  ounces. 
The  Postal  Service  feels  that  2.5  ounce 
weight  limit  is  an  appropriate 
compromise  between  the  throughpuf 
drop-offs  at  2.0  ounces  and  3.0  ounces. 
Although  it  may  be  less  expensive  for 
the  USPS  to  process  heavier  pieces  on 
automated  equipment  than  by  manual  or 
mechanized  processes,  the  Postal 
Service  believes  it  appropriate  to  give 
rate  discotmts  only  to  those  pieces 
meeting  the  cost  avoidance  criteria  upon 
which  the  discoimts  are  based. 

Accordingly,  although  the  Postal 
Service  will  process  heavier  pieces  on 
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automated  equipment  to  the  extent 
possible,  the  final  rule  ad(^  the  2.5 
ounce  weight  limit  for  automation  rate 
mailings  but  provides  an  exception  to 
the  2.5  ounce  limit  until  September  IS. 
1991,  which  fillows  pieces  that  do  not 
weigh  more  than  3.0  ounces  to  be 
included  in  such  mailings.  Pieces  that 
exceed  this  weight  must  not  be  included 
in  either  a  ZIP-i-4  or  2aP-(-4  Barcoded 
mailing.  During  this  time,  the  Postal 
Service  will  initiate  a  process  that  will 
provide  it  with  an  opportunity  to  work 
with  customers  and  conduct  additional 
tests  before  deciding  upon  the  final 
limitations  and  issuing  them  hi  a  future 
proposed  rule. 

(5)    Maiipiece  Flexibility 

■n>€  proposed  rule  would  prohibit  rigid 
items,  such  as  pens,  pencils,  keys,  and 
bottle  caps,  within  mail  pieces  claimed 
at  automation-based  rates.  Furthermore, 
mailpieces  would  have  to  meet 
prescribed  flexibility  standards,  and 
odd-shaped  items,  such  as  coins  or 
tokens  enclosed  in  pieces  claimed  at 
automation-based  rates,  would  have  to 
be  firmly  affixed  to  part  of  the  contents 
and  wrapped  so  as  to  render  them 
corapatibke  with  aatomated  processing 
equipment. 

Five  commenters  expressed  concern 
about  these  requirements,  particularly 
about  the  mailability  of  identification 
cards  and  credit  cards.  One  commenter 
suggested  that  some  provision  be  made 
for  the  testing  of  mailpieces  submitted 
by  mailers  for  automation  compatibility. 

To  resolve  these  concerns,  the  final 
rule  contains  a  provision  whereby 
mailers  may  submit  sample  pieces  to  the 
Postal  Service's  Engineering  and 
Development  Center  for  testing.  The 
provision  ta  the  proposed  rule  that 
specificaDy  aIIov«r8  reasonably  flexible 
items  such  as  credit  cards  to  be 
contained  in  automation-compatible 
mailpieces  is  also  adopted  in  the  final 
rule. 

(6)    Removable  Stickers  or  Labels 

Of  the  20  conunents  received  in 
response  to  the  proposed  requirement 
that  all  labels  and  stickers,  including 
address  labels,  affixed  to  the  outside  of 
mailpieces  entered  at  any  of  the 
automation-based  rates,  be  completely 
affixed  with  permanent  glue  or 
adhesive,  a  majority  stated  that 
removaUe  and  rriocatable  labels  and 
stickers  are  important  marketing  tools 
which  they  have  kmg  used  on 
mail|»eces.  Several  of  die  commenters 
pointed  out  that  the  Postal  Service  uses 
this  type  of  label  in  its  Computerized 
Forwarding  System  operabons  for 
mailpieces  that  are  undeliverable  as 
addressed.  All  of  the  commenters  stated 


that  a  prohibtboQ  against  all  mailpieces 
bearing  address  labels  and  other  labris 
or  stickers  that  arc  designed  to  be 
removed  or  relocated  from  pieces 
eligiUe  for  the  automation-btsed  rates 
could  have  the  negative  effect  of  causing 
them  to  be  mailed  in  a  non-automation 
compatible  form  or  to  be  dehvered  by 
alternative  dehvery  services. 

Several  commenters  said  that  the 
Postal  Service  sbouy  prescribe  dear 
standards  for  die  use  of  removable  and 
relocatable  stickers  and  labels  on 
mailpieces  to  ensure  that  such 
mailpieces  can  be  successfully 
transported  throogli  postal  automation 
equipment 

The  Postal  Service  agrees  diat  diis  is  a 
reasonable  suggestion.  Accordingly,  the 
final  rule  allows  for  the  use  of 
relocatable  labels  and  stickers  affixed 
directly  to  the  outside  of  mailpieces. 
Specific  minimum  adhesion  standards 
are  prescribed  for  both  relocatable 
labels  and  stidcers  affixed  direcdy  to 
the  outside  of  outgoing  mailpieces  by 
the  mailer  and  for  Labels  designed  to  be 
relocated  to  the  outside  of  a  return 
maiipiece  by  the  mailer's  castomer. 

(7)    Polywrapped  Pieces 

Nine  comments  were  directed  toward 
the  proposal  to  deny  eligibility  for 
autmnatioD-based  rates  for  all 
mail^Heces  that  are  polybagged  or 
polywrapped.  The  majority  indicated 
that  the  proposed  blanket  prohibition 
was  too  restrictive  and  that  testing 
should  be  allowed  to  determine  whether 
specific  types  of  material  and  certain 
methods  of  wrapping  could  result  in 
mailpieces  that  could  be  successfully 
transported  through  automated  postal 
equipment. 

None  of  the  materials  or  wrapping 
methods  die  Postal  Service  has  tested  to 
date  on  its  automated  equipment  has 
been  found  consistently  acceptable,  and 
the  Postal  Service  is  therefore  adopting 
the  prohibitian  against  polybagged. 
polywrapped.  and  shrink-Mrrapped 
pieces  mailed  at  automation-based 
rates.  However,  the  Postal  Service  will 
continue  to  test  mailer-provided  sample 
materials  and  wrapping  methods  to 
determine  if  there  are  any  that  would 
allow  efficient  processing  on  automated 
equipment.  Mailers  who  have  materials 
that  they  believe  could  be  successfully 
processed  on  automated  equipmerrt  are 
invited  to  submit  them  for  testing  by  the 
Postal  Service  Engineenng  and 
Development  Center. 

(8)  Glossy  Paper  and  Drying  Time  for 
Barcode  Ink 

Eighteen  commenter*  responded  to 
the  proposals  to  exclude  from  eligibility 
for  any  ZIP-f-4  rates  mailpieces 


pr^>ared  with  glossy  paper,  paper  with 
glossy  coatings,  and  ooo-paper  material 
such  as  spun  kionded  Olefin,  and  to 
require  tluit  the  paper  apoo  which 
addresses  and  barcodes  are  printed 
must  alknv  water-based  ink  to  dry 
without  smearing  within  Vt  second.  A 
majority  at  the  commentert  questioned 
the  Vs  second  drying  time  requirement 
and  several  aaggested  that  the  Postal 
Service  needs  to  speed  up  its  research 
on  ink  to  improve  drying  time.  A  number 
of  the  coonaenters  also  expressed  the 
view  that  the  Postal  Service  needed  to 
provide  a  more  specific  de«criptior  of 
what  constitutes  "glossy  paper"  or 
"adequately  coated  stock"  because  a 
very  broad  interpretation  could 
eliminate  papers  that  will  actually 
accept  water-based  ink  applied  by 
Postal  Sen'ice  OCRs. 

The  length  of  time  allowed  for  drying 
of  water-based  ink  will  be  amended  in 
the  final  rule  from  V4  second  to  1 
second.  Because  it  would  be  extremely 
difficult  to  define  by  regulation  those 
types  of  glossy  or  coated  papers  that 
would  be  acceptable  to  the  Postal 
Ser\-ice.  the  final  rule  will  state  that 
glossy  paper,  paper  with  glossy  coatings, 
and  non-paper  materials  may  be 
submitted  for  prior  testing  and  approval 
by  the  Postal  Service  Engineering  and 
Development  Center. 

(9)  Address  Refkctance  Requirements 

The  proposed  rule  contained  new 
requirements  for  mailpieces  related  to 
the  background  reflectance,  opacity, 
dark  fibers,  and  background  patterns  of 
the  outer  surface  of  mailpieces 
necessary  to  ensure  accurate  readmg  of 
addresses  by  OCR  equipment  and 
clarified  the  print  contrast  ratios  that 
are  required. 

Eleven  comraenters  expressed 
concerns  about  the  address  refiectance 
requirements.  Several  questioned  the 
"show  through"  and  "dark  fiber" 
requirements  and  whether  additional 
testing  should  be  done  Others 
questioned  whether  the  Postal  Service 
and  mailers  would  have  sufficient 
reflectance  meters  for  testing  purposes 
to  ensure  mailings  are  in  conphance 
with  Poetal  Service  reqoireraents. 

Fibers  and  characters  or  designs  that 
"show  through"  the  outside  of 
mailpieces  can  he  reed  as  characters  of 
the  address  or  can  interfere  with 
recognition  of  address  elements  by 
OCRa  resulting  in  miscoding  and 
missorting  of  mailpieces.  Accordingly, 
these  requirements  are  adopted  as 
proposed.  The  Postal  Service  anticipetes 
that  all  postal  fadlities  having  OCRs 
will  be  equipped  with  reflectance  meiets 
by  early  IWl  to  property  administer 
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these  requirements.  The  Postal  Service 
also  is  in  the  process  of  granting  a 
license  to  a  manufacturer  for  sale  of 
reflectance  meters  that  meet  USPS 
specifications  to  the  general  public.  To 
allow  mailers  time  to  adjust,  the  final 
rule  also  provides  that  the  reflectance 
requirements  for  the  address  area 
pertain  only  to  that  area  in  the  OCR 
read  area  that  is  on  either  side  of  and 
below  the  delivery  address  lines  of  the 
address,  with  the  exception  that  until 
February  2. 1992.  they  apply  only  to  that 
area  in  the  OCR  read  area  that  is  on 
either  side  of  or  below  the  city/state/ 
ZIP  Code  line. 

(10)  OCR  Read  Area  and  Placement  of 
Address 

The  proposed  rule  would  require  that 
the  entire  address  be  printed  in  the  OCR 
read  area  to  allow  the  entire  address  to 
be  read  by  multi-line  OCRs.  To  provide 
sufficient  space  to  do  this,  the  Postal 
Service  proposed  that  the  uppermost 
boundary  of  the  OCR  read  area  would 
be  extended  from  2V4  inches  from  the 
bottom  edge  of  the  mailpiece  to  2^* 
inches  from  the  bottom  edge.  Also,  to 
make  it  easier  for  smaller  card-type 
mailpieces  to  qualify  for  ZIP -(-4  rates, 
the  Postal  Service  proposed  expanding 
the  OCR  read  area  to  within  '/t  inch  of 
the  left  and  right  edges  of  the  mailpiece 
so  that  the  revised  OCR  read  area 
would  be  Vi  inch  from  the  left  edge.  V4 
inch  from  the  right  edge.  2%  inches  from 
the  bottom  edge,  and  %  inch  from  the 
bottom  edge. 

Ten  commenfers  were  concerned  with 
the  size  of  the  OCR  read  area  and  the 
required  placement  of  all  delivery 
address  lines  within  it.  They  indicated  a 
need  for  additional  time  to  redesign 
mailpieces  and  use  up  existing  stocks. 

As  a  result  of  these  concerns,  the 
Postal  Service  has  decided  to  postpone 
implementing  the  new  OCR  read  area 
dimensions  until  February  2. 1992,  to 
allow  mailers  sufficient  time  to  comply 
with  the  new  requirements. 

(11)  Limits  for  Non-Address  Printing  in 
OCR  Read  Area 

The  proposed  rule  provided  that 
neither  return  addresses  nor  mailer 
endorsements  concerning  forwarding, 
return,  and  address  correction  services 
would  be  permitted  within  the  OCR  read 
area.  In  addition,  no  markings,  printing, 
or  die  cuts  (except  for  the  edges  of 
address  windows  prepared  in 
accordance  with  regulation)  would  be 
allowed  in  the  OCR  read  area  on  either 
side  of,  or  below,  any  of  the  address 
lines.  Non-address  printing  or  markings 
could  appear  in  the  OCR  read  area  only 
if  positioned  above  the  address  lines. 
This  requirement  would  also  apply  to 


addresses  printed  on  inserts  in  window 
envelopes. 

Fourteen  comments  were  received 
that  opposed  the  proposed  rule  on  non- 
address  printing.  Several  commenters 
indicated  they  would  have  insufficient 
space  for  placement  of  return  addresses 
and  endorsements.  Three  commenters 
further  stated  that  it  would  adversely 
impact  the  effectiveness  of  their 
mailpieces.  Nine  comments  dealt  with 
the  placement  requirements  of  the  return 
address. 

To  afford  mailers  time  to  adjust  to  the 
changes,  the  Postal  Service  has  revised 
the  proposed  rule  so  that,  until  February 
2. 1992.  non-address  printing  or 
markings  will  be  disallowed  only  within 
the  OCR  read  area  on  either  side  of  or 
below  the  cily/state/ZIP  Code  line  of 
the  address.  Effective  February  2. 1992. 
within  the  revised  OCR  read  area,  there 
can  be  no  markings,  printings,  or  die 
cuts  (except  for  the  edges  of  address 
windows  prepared  in  accordance  with 
regulations)  on  either  side  of  or  below 
any  of  the  delivery  address  lines. 
Delivery  address  lines  will  include  the 
apartment  or  other  secondary  address 
unit  numbers,  house  or  building 
numbers,  street,  rural  route  number, 
highway  contract  route  number,  box 
number,  city,  state,  and  ZIP  Code.  For 
the  purpose  of  this  regulation,  delivery 
address  lines  exclude  the  name  of  the 
recipient,  firm  name,  building  name,  and 
optional  lines  above  the  name  of 
recipient  line  such  as  keyhnes  and 
optional  endorsement  lines.  This 
provision  will  also  apply  to  addresses 
printed  on  inserts  in  window  envelopes. 

(12)  Typestyle  and  Typographic 
Requirements 

The  proposed  rule  specified 
requirements  for  type  fonts  that  are 
readable  by  Postal  Service  OCRs, 
identified  acceptable  fonts,  required  all 
lines  of  the  delivery  address  to  be 
machine-printed  to  maintain  a  high 
degree  of  print  quality,  and  recommend 
that  the  entire  address  be  printed  in 
upper-case  characters.  The  proposal 
also  contained  requirements  pertaining 
to  character  height,  stroke  width,  height- 
to-width  ratio,  and  space  between 
characters,  and  prescribed  the 
allowable  space  between  words  and 
lines  of  the  address. 

Of  nine  comments  received,  three 
slated  that  the  Postal  Service  should 
make  it  clear  that  the  listing  of  type 
fonts  in  the  original  proposal  was  not 
all-inclusive  of  the  acceptable  styles. 
Several  of  these  commenters  requested 
that  it  be  made  clear  that  while  upper- 
case letters  are  recommended,  they  are 
not  required.  Other  comments  related  to 
the  permissibility  of  proportional 


spacing,  skew  requirements,  and  the  use 
of  different  type  fonts  within  an  address. 

The  final  rule  adopts  the 
typographical  requirements  as  originally 
proposed  with  some  clarifications. 
While  acceptable  type  fonts  are 
identified,  the  final  rule  makes  it  clear 
that  Exhibit  S  542.41  does  not  identify  all 
acceptable  type  fonts.  The  final  rule  also 
recommends  that  the  entire  address  be 
printed  in  upper-case  characters,  but 
allows  upper-  and  lower-case  characters 
as  well  as  large  capitals  and  small 
capitals  of  the  same  type  font.  Use  of 
different  type  styles  within  the  same  line 
of  an  address  is  not  permissible  under 
the  final  rule,  although  different  lines 
may  be  printed  in  different  type  styles. 
Proportional  spacing  is  allowed  within 
the  guidelines  prescribed,  but  kerning 
(the  overlapping  or  nesting  of 
characters)  is  not. 

(13)  Requirements  for  Addresses  Printed 
on  Inserts 

The  proposed  rule  contained  the 
requirement  that  the  address  be  OCR 
readable  when  printed  on  an  insert  and 
read  through  a  window  in  the  mailpiece. 
It  further  specified  that,  if  the  window  is 
covered,  a  clear,  transparent  window 
covering  material  (such  as  cellophane  or 
polystyrene)  should  be  used,  and  all 
edges  of  the  window  must  be  glued 
securely  to  the  mailpiece.  The  address, 
when  viewed  through  the  window 
material,  would  have  to  meet  the 
prescribed  minimum  print  contrast 
ratios. 

Three  commenters  addressed  this 
issue.  Two  questioned  why  the 
requirement  for  glassine  is  stricter  than 
that  for  other  coverings  or  uncovered 
addresses.  A  third  suggested  that  the 
Postal  Service  adopt  a  more  restrictive 
approach  saying  that  cellophane, 
glassine,  and  tinted  or  smoked  window 
coverings  should  not  be  acceptable,  and 
that  the  Postal  Service  should  add  a 
requirement  that  window  materials  be 
free  of  wrinkles. 

The  Postal  Service  has  determined 
that  mailpieces  with  addresses  prepared 
as  proposed  can  be  read  by  OCRs,  and 
that  as  long  as  this  is  the  case  more 
restrictive  requirements  need  not  be 
adopted.  The  final  rule  also  states  that, 
since  glassine  is  somewhat  opaque,  a 
higher  print  contrast  ratio  is  needed  to 
assure  OCR  readability,  and  that 
glassine  may  be  used  for  window  cover 
material  only  if  the  address  information 
measured  through  the  glassine  affords  a 
specified  minimum  print  contrast  ratio. 
A  specific  requirement  that  windows  be 
wrinkle  free  is  unnecessary  at  this  time 
if  the  coverng  materials  are  glued 
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securely  od  aU  edge*  and  normal 
industry  quality  standards  are  applied 

(14)  Barcode  Reflectance 

The  Postal  Service  proposed  new 
background  reflectance  criteria  for  the 
mailpiece  material  on  which  a  barcode 
is  printed  (Le^  the  envelope,  card,  insert 
material,  or  outermost  sheet). 

Two  individuals  commented.  One 
supported  the  proposed  provisions, 
while  the  other  questioned  whether  the 
reflectance  requirements  applied  to 
areas  outside  the  barcode  clear  zone. 

The  final  rule  dearly  states  that  the 
refiectance  criteria  apply  only  to  the 
area  within  the  barcode  clear  zone. 

(15)  5-Digit  Barcodes  on  Presort  and 
Carrier  Route  Mail 

The  proposed  rule  strongly 
recommended  against  the  use  of  postnet 
5-digit  barcodes  within  presorted 
mailings  (e.g..  Presorted  First-Class  and 
carrier  route  presort),  and  required  that 
if  either  a  5-digit  or  ZIP +  4  postnet 
barcode  is  used,  the  pieces  in  the 
mailing  must  meet  automation-based 
ZIP  Coding,  addressing.  CASS 
documentation,  and  barcoding 
requirements  prescribed  for  automation- 
based  rate  category  mailings. 

Twelve  commenters  expressed 
opinions  that  ranged  from  support  for 
prohibiting  5-digit  barcodes  to 
encouraging  their  use.  One  commenter 
suggested  that  no  discounts  should  be 
offered  for  mail  with  less  than  a  ZIP-l-4 
barcode.  One  commenter  asked  why 
mail  at  other  than  automation-based 
rates  will  be  required  to  meet 
automation  requirements,  and  another 
suggested  that  the  Postal  Service 
develop  a  way  to  handle  such  mail 
without  prohibiting  it.  Two  commenters 
questioned  why  the  Postal  Service  is 
prohibiting  5-digif  barcodes  since  it  uses 
5-digit  barcodes  itself,  while  another 
expressed  concern  that  prohibition  of  5- 
digit  barcodes  will  result  in  a  cost  to 
mailers  if  they  are  prevented  from  using 
them  for  their  own  automated 
processing.  A  question  was  raised  by 
one  commenter  whether  mailpieces 
bearing  5-digit  barcodes  would  be 
counted  in  meeting  the  85  percent 
requirement  applied  to  ZlP-t-4  Barcoded 
rate  mailings. 

The  Postal  Service  does  not 
recommend  the  use  of  5-digit  barcodes 
within  mailings  that  are  not  entered  at 
automation-based  rates.  However,  use 
of  5-digit  barcodes  on  mailings  at  rates 
other  than  ZIP + 4  and  ZIP  -(-  4  barcoded 
rates  wag  not  prohibited  in  the  proposed 
rule  and  is  not  prohibited  in  this  final 
rule.  Furthermore,  mailpieces  bearing  5- 
digit  barcodes  are  not  eligible  for  any 
prebarcoded  discounts  and  are  eligible 


for  ZlP-f  4  discounts  only  if  they  bear  a 
ZIP+4  code  in  the  address  and  meet 
OCR  readability  and  other  criteria 

within  an  automation-based  rate 
category  mailing. 

Five-digit  barcodes  on  mailpieces  in 
mailings  at  non-automation  based  rates 
such  as  single  piece  rate.  Presorted 
First-Class,  third-class  basic  rate,  third- 
class  5-digit  level  rate,  and  First-  and 
third-class  carrier  route  rates,  do  not 
proWde  any  processing  savings  to  the 
Postal  Service.  Such  pieces  would  still 
require  processing  through  multi-line 
OCRs  to  add  the  "B-Fletd"  or  the  last  4- 
digits  of  the  ZIP-)- 4  code,  prior  to 
processing  on  barcoding  equipment. 
Furthermore,  a  mailer-applied  5-digit 
barcode  creates  the  potential  for 
problems  such  as  overlapping  barcodes 
when  the  Postal  Service  attempts  to 
print  the  "B-Field."  Accordingly,  the 
recommendation  that  mailings  at  non- 
automation  rates  not  be  prepared  with 
5-digit  barcodes  will  be  adopted  in  the 
final  rule.  Furthermore,  since  the  Postal 
Service  believes  it  is  reasonable  to 
expect  mailer-printed  5-digit  or  ZIP -(-4 
barcodes  to  be  readable  on  Postal 
Service  equipment  and  to  be  the  correct 
5-digit  or  ZIP -(-4  barcode,  a  requirement 
that  pieces  in  non-automation  rate 
mailings  bearing  5-digit  or  ZIP-i-4 
barcodes  meet  the  preparation 
requirements  for  barcoded  pieces  in 
section  550  of  the  final  rule,  and  bear  the 
correct  5-digit  or  ZIP-t-4  code,  has  been 
incorporated  in  the  final  rule.  The 
requirement  that  the  addressing  and 
CASS  documentation  requirements  be 
met  for  5-digit  barcoded  pieces  in  non- 
automation  based  rate  categorj'  mailings 
was  not  adopted  in  the  final  rule. 

D.  Requirements  for  Content  of 
Addresses  and  Accuracy  of  ZIP+4 
Codes  for  All  A  utomatjon- Based  Rates 

(1)  Complete  and  Standardized 
Address — General  Requirements 

Tbe  proposed  rule  would  require 
complete  addresses  on  all  pieces 
entered  at  any  automation-based  rates 
|ZlP-t-4  and  ZIP -♦-4  barcoded  rates)  and 
would  also  require  those  complete 
addresses  to  be  in  a  standardized 
formal  on  all  pieces  entered  at  any  non- 
barcoded  ZIP-t-4  automation-based 
rales  (noopresorted  ZlP->-4,  ZIP-t-4 
presort,  basic  211P-t-4  presort,  and  5-digit 
ZIP -1-4  presort).  Tbe  definition  of 
standardized  and  complete  addresses 
proposed  by  the  Postal  Service  listed  all 
of  the  required  address  elements. 
Twenty-seven  commenters  expressed 
general  views  on  the  overall  proposal  to 
require  complete  and  standardized 
addressea.  Eleven  were  concerned  over 
the  poor  quality  of  address  lists  and  the 


difficulty  they  would  have  ui  obtaining 
needed  tDformalioa  from  customers  or 
other  sources  m  trying  to  meet  dje  new 
requiremeots  for  complete  arKl 
standardized  addresses.  One  conunenter 
stated  that  maders  shoold  not  be 
required  to  pnnt  addresses  m  a 
standardized  format  and  one  said  the 
mailing  industry  would  need  3  years  to 
comply  with  the  proposal  Another  said 
it  is  unfair  to  try  to  correct  the 
incomplete  address  problem  with 
"force",  and  one  said  that  ihe 
requirements  should  apply  not  only  to 
automation  rate  mailings  but  to  all  bulk 
rate  mailings.  Still  other  commenlers 
indicated  they  vwere  concerned  about 
such  data  processing  issues  as 
programming  priorities,  decentralized 
databases,  and  the  limited  size  of 
address  fields  that  would  be  greatly 
impacted  by  the  requirement  that  lists 
include  addresses  that  are  complete  and 
in  standardized  format 

THp  definition  of  standardized  and 
complete  addresses  proposed  by  the 
Postal  Ser\-ice  listed  at!  of  the  required 
dehverj-  address  elements— such  as  firm 
name,  address  (street)  number. 
predirectional,  street  name,  suffix,  post 
directional,  secondary  address  unit 
designator  and  number  or  rural  route 
number  and  box  number,  highway 
contract  route  number  and  box  number, 
or  post  office  box  number— necessary  to 
obtain  an  exact  match  with  the  Pasta! 
Service  ZIP -^4  file  currently  in  effect  to 
the  finest  level  of  ZIP -4  code.  A 
standardized  and  complete  address 
must  also  contain  the  correct  cit>,  state, 
and  ZIP-t-4  code. 

Correct,  complete,  and  standardized 
addresses  with  all  of  the  required 
address  elements  are  needed  to  ensure 
correct  ZIP-^4  coding.  Accuracy  of 
mailer  applied  ZIP -^  4  codes  and  ZIP -^  4 
barcodes  is  of  utmost  unportance  to 
efficient  processing  of  automation 
compatible  ma\\.  Accordingly,  the  final 
rule  adopts  a  new  §  122.9  defining 
complete  and  standardized  addresses 
and  requires  a  complete  address,  and 
(for  rxin-barcoded  pieces]  a 
standardized  address-  These 
requirements  are  necessary  to  ensure 
that  only  mailpieces  that  can  be 
efficiently  processed  on  automated 
equipment  can  qualify  for  and  receive 
the  discounts  represented  b>  the 
automatvon-based  rates.  In  response  to 
cuslonier  coiM^ems  and  to  allow 
adequate  time  to  comply.  the*e 
regulabons  provide  for  the  phasing  m  of 
requirements  for  complele  and 
standardized  addresses  CompUaQce 
with  the  additional  requirements 
pertaining  to  compWte  addresses  (and 
standardized  addresses  for  non-ZlP+4 
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barcoded  pieces)  and  final  depth  of 
ZlP+4  code  will  be  phased  in  between 
September  1991  and  September  1992. 
This  will  provide  all  parties  involved 
with  the  development,  maintenance,  and 
use  of  mailing  lists  with  sufficient  time 
to  ensure  the  necessary  quality  of  lists 
in  order  to  meet  the  prescribed 
requirements  for  automation  based 
rates. 

(21  Prohibition  of  ZIP+4  Numeric  Codes 
and  Barcodes  on  Pieces  Not  Bearing 
Complete  and,  Where  Necessary, 
Standardized  Address 

The  Postal  Service  proposed  new 
requirements  that  pieces  must  not  bear  a 
ZIP+4  code  or  ZIP -t- 4  barcode  if  they 
do  not  bear  a  complete  address  (or, 
where  required,  a  standardized 
address). 

Five  comments  were  received,  with 
the  majority  expressing  concern  that 
their  MLOCR  equipment  will  not  allow 
them  to  suppress  the  ZIP+4  code  or 
ZIP+4  barcode  on  pieces  which  do  not 
bear  a  complete  address.  Tliis  is  of 
particular  concern  in  situations  where  a 
MLOCR  user  is  attempting  to  barcode 
previously  prepared  mail  pieces  that 
already  bear  ZIP  +  4  numeric  codes  that 
may  be  neither  correct  nor  the  finest 
level  of  code.  General  dissatisfaction 
with  the  rule  was  expressed  based  on 
the  fact  that  the  commenters  had 
purchased  MLOCR  equipment,  which 
they  claim  is  identical  to  USPS 
equipment,  in  efforts  to  barcode  all  mail 
by  1995. 

The  proposal  that  mailpieces  must  not 
show  a  ZIP+4  code  or  ZIP+4  barcode  if 
they  do  not  bear  a  complete  address  will 
be  adopted  as  part  of  this  final  rule.  This 
requirement  is  necessary  to  allow  the 
Postal  Service  adequately  to  verify  that 
pieces  claimed  at  barcoded  rates  or  non- 
barcoded  ZIP  +  4  rates  are  eligible  for 
those  rates  through  existing 
documentation  requirements.  Mailers 
using  MLOCR  equipment  must  therefore 
reprogram  their  MLOCRs  to  reject 
pieces  that  do  not  bear  a  complete 
address  but  that  bear  a  numeric  ZIP+4 
code,  and  to  repress  printing  of  ZIP+4 
barcodes  if  the  address  is  not  complete 
(or,  where  required,  a  standardized 
address).  It  is  not  unreasonable  for  the 
Postal  Service  to  require  stricter 
standards  for  mailers  obtaining 
automation  discounts  than  it  itself  uses 
for  ZIP+4  barcoding  mailpieces  paid  at 
tingle  piece  rates.  However,  in  response 
to  customer  concerns  and  to  allow 
adequate  time  to  adjust  to  the  new 
requirement,  the  definitions  of  and 
requirements  for  complete  addresses 
and  finest  level  of  ZIP  +  4  codes  will  be 
phased  in  with  effective  dates  as 
indicated  in  SS  531.11  and  531.12. 


(3)  Finest  Level  of  ZIP+4  Coding  and 
Secondary  Address  Unit  Identifiers  for 
Complete  and  Standardized  Addresses 
Forty-eight  commenters  responded  to 
the  proposals  to  require  the  finest  level 
of  ZIP  +  4  code  on  mailpieces  entered  at 
any  automation-based  rates  and  the  use 
of  complete  addresses  including  firm 
names  and  secondary  address  unit 
numbers  and  designators  on  pieces 
mailed  at  these  rates.  Of  these,  thirty- 
five  comments  concerned  the  proposal 
to  require  that  the  finest  level  (depth)  of 
ZIP+4  code,  as  contained  in  the  USPS 
ZIP  +  4  file,  appear  on  mailpieces 
entered  at  any  automation-based  rates. 
Thirteen  specifically  concerned  the 
required  use  of  firm  names  and 
secondary  address  unit  designators  such 
as  suite  numbers,  rural  route  box 
numbers,  and  directional  prefixes  and 
suffixes,  if  those  firm  names,  secondary 
designations,  and  directionals  are 
needed  to  achieve  the  finest  level  of 
ZIP  +  4  coding. 

Twenty-eight  of  the  commenters 
expressed  views  about  the  timing  of  the 
proposed  requirements,  stating  either 
that  additional  time  is  needed  for 
improvements  to  be  made  in  the  USPS 
address  file  or  that  the  Postal  Service 
should  delay  implementation  of  the 
finest  depth  of  ZIP+4  code  requirement 
until  it  can  successfully  process  mail 
bearing  the  advanced  bar  code.  Twenty 
commenters  said  that  these 
requirements  would  adversely  affect  the 
volume  of  mail  qualifying  for  the 
automation-based  rates  due  to  increased 
mailer  costs  and  mailing  lists  falling 
below  the  85  percent  requirement.  Seven 
commenters  believed  that  as  long  as  the 
Postal  Service  uses  default  codes 
mailers  should  also  be  allowed  to  use 
them.  Several  multi-line  OCR  users  in 
particular  are  concerned  with  the 
prohibition  against  default  codes  based 
on  the  fact  that  they  purchased  MLOCR 
equipment  which  they  claim  is  identical 
to  USPS  equipment  (which  uses  default 
codes)  in  efforts  to  barcode  all  mail  by 
1995.  One  comment  asserted  that  only  10 
percent  of  the  mail  is  affected  by  default 
codes  and  that  the  regulation  is  too 
great  a  burden  for  too  little  mail. 

The  Postal  Service  does  not  want 
mailers  to  apply  default  codes  because 
the  use  of  the  default  code  would,  in 
some  cases,  require  additional 
processing  before  distribution  of  pieces 
to  the  correct  carrier  or  delivery  point. 
The  finest  level  of  ZIP+4  code  is  needed 
for  some  addresses  to  determine  the 
correct  carrier  and  delivery  point.  For 
example,  a  large  apartment  building 
may  be  served  by  more  than  one  carrier. 
The  finest  level  of  ZIP+4  code  will 
identify  the  specific  carrier  serving  the 


specific  address.  Accordingly,  the  finest 
level  of  ZIP+4  code  is  needed  at  the 
current  time  (as  opposed  to  being 
necessary  only  when  advanced 
barcoding  is  implemented)  to  provide 
operational  savings  to  the  Postal 
Service.  The  use  of  default  ZIP+4 
coding  diminishes  the  potential  for 
operational  savings. 

In  order  to  address  the  concerns 
expressed  about  the  timing  of  the 
implementation  of  the  requirements  for 
complete  addresses  and  use  of  the  finest 
level  of  ZIP+4  codes,  the  Postal  Service 
has  adopted  the  following  phasing 
schedule: 

Effective  September  1, 1991;  All  address 
lists  matched  with  software  that  has  obtained 
a  CASS  certification  valid  from  September 
1991  through  February  1992  must  contain  - 
addresses  that  meet  the  complete  address 
(except  for  apartment  numbers)  and  finest 
level  of  ZIP+4  code  requirements  in  §  122.9. 

Effective  March  1, 1992:  All  address  lists 
matched  with  software  that  has  obtained  a 
CASS  certification  valid  from  March  1992 
through  August  1992,  or  thereafter,  must  meet 
all  of  the  complete  address  and  finest  level  of 
ZIP  +  4  code  requirements  in  §  122.9  including 
the  use  of  apartment  numbers. 

The  final  rule  provides  that  if  the 
information  necessary  to  achieve  the 
finest  level  of  ZIP+4  code  is  not 
contained  in  the  USPS  ZIP  +  4  file  then 
mailers  are  not  required  to  use  the 
information.  For  example,  if  an  "H" 
record  exists  in  the  ZIP+4  file  for  an 
address  without  any  information  in  the 
secondary  ranges,  the  mailer  is  not 
required  to  supply  secondary  ranges, 
such  as  secondary  address  unit 
numbers,  to  achieve  the  finest  level  of 
ZIP+4  code.  The  Postal  Service  is 
currently  evaluating  the  benefit  of 
providing  an  indicator  in  the  ZIP+4  file 
for  addresses  where  use  of  the 
secondary  information  is  required. 

(4)  Use  of  Only  Approved  City  Names 

Thirteen  comments  were  received  on 
the  proposed  requirement  that,  as  part 
of  the  complete  address  required  on 
mail  claimed  at  an  automation-based 
rate,  mailers  must  use  only  approved 
last  line  (place)  names,  as  shown  in  the 
Postal  Service  city-state  file. 

The  majority  of  the  comments 
indicated  concern  regarding  the 
exclusion  of  prestige  or  vanity  city 
names  in  the  city-state  file.  Additional 
concern  was  expressed  about  changing 
a  city  name,  particularly  names 
furnished  by  a  mailer's  customers,  when 
a  correct  ZIP+4  code  is  already 
contained  in  the  address. 

There  seems  to  be  confusion  on  the 
part  of  the  commenters  over  the  number 
of  city  names  that  are  recognized  as 
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acceptable  in  a  complete  address,  and 
the  final  rule  provides  that  city  names 
identified  with  codes  1-5  in  the  city- 
state  file  are  acceptable  as  part  of  a 
complete  address.  Most  prestige  and 
vanity  names  are  Included  in  the  city- 
state  file  as  code  5.  For  consideration  of 
inclusion  of  additional  prestige/vanity 
names  in  the  city-state  file,  customers 
may  send  a  request  to  Office  of  Address 
Information  Systems.  475  L'Enfant  Plaza 
SW.,  Room  7801.  Washington.  DC 
20260-5902. 

(5)  CASS  Certification 

The  Postal  Service  proposed  new 
requirements  detailing  the  permissible 
methods  for  standardizing  addresses, 
determining  if  addresses  are  complete, 
and  assigning  the  finest  level  of  ZIP+4 
codes  to  address  lists  when  they  will  be 
used  on  mailings  claimed  at  ZIP+4  or 
ZIP+4  Barcoded  rates.  These  new 
requirements  stated  that  any  user  of 
software  that  applies  ZIP+4  codes  to 
address  lists,  for  the  puipose  of 
obtaining  a  ZIP+4  or  ZIP+4  Barcoded 
rate,  had  to  obtain  Coding  Accuracy 
Support  System  (CASS)  certification  for 
the  matching  software. 

Twenty-three  comments  were 
received  concerning  this  proposal.  A 
majority  expressed  a  concern  that  the 
CASS  certification  process  was  too 
restrictive  primarily  because  of  cost  and 
documentation  requirements.  Two 
commenters  suggested  the  Postal 
Service  verify  addressing  information  by 
using  the  Mailers  Address  Quality 
Support  System  (MAX)  instead  of  CASS. 
Commenters  also  suggested  the 
elimination  of  the  finest  level  of  ZIP+4 
code  requirement  because  of  the 
required  use  of  CASS,  and  cited  the 
need  for  phasing  in  the  CASS 
certification  requirements.  A  few 
comments  expressed  a  concern  over  the 
validity  of  the  CASS  certification 
process,  and  one  commenter  was  in 
complete  agreement  with  the  proposal. 

The  Postal  Service  has  adopted,  on  a 
delayed  basis,  the  CASS  Certification 
requirements  as  contained  in  the 
proposed  rule.  The  CASS  certification 
process,  in  existence  for  several  years, 
provides  a  very  reliable  measurement  of 
the  capability  of  address  matching 
software  to  determine  accxu-ate  ZIP+4 
coding  information.  Used  in  conjunction 
with  the  current  USPS  ZIP+4  file.  CASS 
certified  matching  software  provides  the 
best  assurance  for  the  mailer  and  the 
Postal  Service  that  the  ZIP+4  codes 
appearing  in  addresses  used  on  mailings 
submitted  for  ZIP+4  or  ZIP+4 
Barcoded  rates  are  correct  and  the  finest 
level  of  ZIP -1-4  code  based  upon  a 
complete  and  standardized  address, 
thereby  taking  best  advantage  of  the 


Postal  Service's  automated  processing 
capability  for  timely  and  accurate 
dehvery. 

Therefore,  effective  September  1. 1991. 
all  mailings  at  ZIP-f-4  and  ZIP-t-4 
barcoded  rates  must  have  been 
prepared  with  addresses  that  were 
processed  through  CASS  certified 
software  and  must  be  accompanied  by 
documentation  to  prove  the  addresses  in 
the  mailings  were  ZIP+4  coded  with 
software  having  a  CASS  certification. 
Any  user  of  software  that  matches 
ZIP+4  codes  to  address  hsts  for  the 
ptirpose  of  obtaining  a  ZIP-f-4  or  ZIP+4 
Barcoded  rate,  including  users  of 
licensed  software,  mailers  or  vendors 
using  their  ovm  software,  and  those 
using  multiline  OCRs  to  apply  barcodes, 
will  be  required  to  have  a  CASS 
certification  for  the  address  matching 
software  used  in  the  ZIP+4  matching 
process.  ZIP+4  matching  software  users 
are  encouraged  to  obtain  CASS 
certification  as  soon  as  possible. 

(6)  CASS  Certification— List  Updated 
Every  6  Months 

In  conjunction  with  its  proposal 
regarding  CASS  certification,  the  Postal 
Service  proposed  that  in  order  to  qualify 
for  ZIP+4  or  ZIP+4  Barcoded  rates, 
addresses  in  mailings  must  have  been 
matched  and  ZIP+4  coded  within  6 
months  of  the  date  of  mailing,  using 
CASS  certified  ZIP+4  matching 
software  and  the  current  Postal  Ser\ice 
ZIP+4  database  to  obtain  the  correct 
ZIP+4  code  or  ZIP+4  barcode. 

A  total  of  eight  conunents  were 
received.  Several  commenters  expressed 
concern  that  mailers  update  lists  on  a 
continuing  basis  and  should  not  be 
required  to  obtain  CASS  certification  for 
their  address  lists  every  six  months. 
Some  commenters  asked  that  the 
requirement  be  removed  because  they 
felt  it  was  Impractical  and  too  costiy. 
One  commenter  suggested  that  one  year 
might  be  a  more  realistic  time  frame  for 
updating.  Another  commenter  suggested 
that  the  period  be  shortened  to  one 
month. 

The  final  rule  will  include  the 
requirement  that  addresses  in  mailings 
must  have  been  matched  using  CASS 
certified  ZIP+4  matching  software  and 
the  current  Postal  Service  ZIP+4  file 
within  six  months  of  the  mail  entry  date. 
Because  addressing  information 
continually  changes  and  the  Postal 
Service  ZIP+4  file  is  being  continually 
updated,  the  Postal  Service  needs  to 
require  that  mailers  update  lists  every 
six  months  to  ensure  that  their 
addresses  remain  current  and  accurate. 
This  will  ensure  that  mailpieces  claimed 
at  automation-based  rates  can  actually 
be  processed  efficienUy  and  accurately 


on  automated  postal  equipment. 
However,  the  Postal  Service  hopes  to 
extend  this  interval  to  one  year  as  the 
quality  of  addressing  of  automation- 
compatible  pieces  improves. 

(7)  CASS  Documentation  Requirements 

The  Postal  Service  also  proposed  new 
requirements  for  the  submission  of 
documentation  which  verifies  that  the 
address  information  used  on  mailings 
submitted  for  ZIP+4  and  ZIP+4 
Barcoded  rates  has  been  matched  and 
coded  using  CASS  certified  matching 
software  and  the  current  Postal  Service 
ZIP+4  database.  National  Change  of 
Address  (NCOA)  licensees  and  the 
Postal  Service  (when  Postal  Service 
diskette  coding  service  is  used)  are 
considered  CASS  certified  vendors. 

Sixteen  comments  were  received,  with 
a  majority  expressing  the  concern  that 
submitting  documentation  as  stated  for 
every  address  list  used  for  ZIP+4  or 
ZIP+4  Barcoded  rate  mailings  is 
excessive.  Several  comments  suggested 
the  possibihty  of  the  mailer  maintaining 
documentation  on  file  for  the  Postal 
Service  to  audit  rather  than  submitting  it 
with  every  mailing,  two  comments 
stated  that  the  regulations  were  unclear 
as  written. 

In  recognition  of  the  fact  that  large 
amounts  of  documentation  would  be 
required  when  ZIP  +  4  or  ZIP+4 
Barcoded  rate  mailings  are  produced 
from  several  mailing  lists  that  may  have 
been  coded  by  different  CASS  certified 
vendors,  the  Postal  Service  has  modified 
the  documentation  requirements  in  the 
final  rule  to  allow  mailers  the  option  of 
maintaining  records  in  support  of 
specific  mailings,  subject  to  USPS  audit 
upon  request 

The  final  rule  adopted  by  the  Postal 
Service  eliminates  the  requirement  for 
the  submission  of  invoices,  the 
submission  of  summary  output  reports 
for  each  list  used  to  produce  a  mailing, 
and  under  pre8crit)ed  circumstances,  the 
submission  with  each  mailing  of  the 
address  coding  vendor's  CASS 
certificate. 

Mailers  will  be  required  to  submit  a 
completed  copy  of  PS  Form  3553,  Coding 
Accuracy  Support  System  (CASS) 
Summary  Report  with  each  automation- 
based  mailing  (see  exhibit  §  532.2).  A 
computer  generated  facsimile  is 
permissible.  A  facsimile  Form  3553  can 
also  satisfy  the  requirement  for  a 
summary  output  report  (which  otherwise 
would  have  to  be  retained  for  one  year 
on  the  mailer's  or  agent's  premises 
subject  to  Postal  Service  audit)  if  it  is 
computer  generated  by  the  CASS 
certified  software  user  at  the  output 
when  the  list  is  processed  using  CASS 
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certified  oatdita«  sofhrare.  The  CASS 
output  iafarmalKin  indisHting  the 
number  of  reoordi  tuoceaaMly  coded  on 
a  given  iist  will  be  identifiad  m  the  list* 
National  Deliverabdity  Index  (NDl) 
Rating. 

Due  to  normal  address  list  editing  and 
maiHIeiMnce  practices,  ft  wiH  ntrt  be  a 
requirenent  that  Bguree  appearing  on 
Forw  3*53  matdi  thoee  on  the  mailing 
stateaent  A  mailing  prodaced  from  a 
portion  (extract)  of  a  single  Iwt  will 
require  a  Form  J553  that  reflects  the  NDI 
rating  for  the  entire  hat.  In  addition,  to 
provide  flexibihty  to  makers  combining 
multiple  liata  to  make  a  single  mailmg, 
the  following  proviaione  apply: 

1.  Whoh  ftXsr  W!ien  all  of  the 
addresses  on  all  of  the  lists  are  used 
(whole  listsl  the  mailer  must  present  a 
ooneojidated  report  (on  Form  3553) 
sunmarizing  the  individual  suminary 
output  reports  from  each  Hst  ased  to 
produce  the  mailing  (along  with 
previously  reqwred  documentation^ 
Sununary  oiitpnt  reports  (for  each 
coaiipoaent  Qet]  nmst  be  retained  on  the 
mailer's  or  agent's  premiscB  for  a  period 
of  one  year  from  the  dale  of  mailing, 
subject  to  Pmtal  Service  an<fit  vpon 
request. 

2.  Extracts:  When  less  than  all  of  tfie 
addresses  on  all  of  the  combined  lists 
are  used  (extracts)  to  make  a  sin^ 
mailing,  the  maileT  must  either 

a.  Submit  a  consolidated  report  (on  Fonu 
3553),  providsd  all  of  the  extracted  addresses 
in  rtie  mailing  had  been  assigned  a  correct 
Z1P+4  code  by  the  CASS  nialching  softvrare 
(junnnary  out^  report*  for  ee<*  component 
list  aoat  b*  reftained  on  the  mailer's  or 
agent's  prennes  for  a  period  of  eae  yaar  from 
the  date  of  maflas.  subiect  to  Postal  Service 
audit  upon  request),  or 

b.  Keprocesa  the  extracted  addresses  as  a 
single  list  through  CASS  certified  matchuig 
software  and  submit  Form  3S53  for  this  new 
address  list  (rf  a  facsimile  Form  3553  is  not 
generetetl  a«  the  output  of  this  process,  the 
actual  suoHnary  outpat  report  nragt  be 
retained  on  tbe  aiaiiBr's  or  ageot's  preodaes 
for  a  period  of  coe  year  from  tke  dale  of 
mailing,  subjed  to  Postal  Service  audit  open 
requesi). 

Ust  mt  Subiacts  fa  39  CFK  Part  111 

Postal  Service. 

In  view  of  the  considerations 
disCTiaeed  above,  the  Postal  Service 
hereby  adopts  the  following 
amendments  to  the  Domestic  Mail 
Manual,  which  is  incorporated  by 
refcrenoe  in  the  Code  of  Federal 
Regelations  (see  39  CFR  nil). 

PART  lit— (AMENOEO] 

1.  The  authority  citation  for  part  111 
contiDues  to  read  a»  iaiiowg: 


:  5  U.S.C.  isn^l  »  use  101. 

401,  403,  -404,  3601-3011.  3201-3219.  9403-3406. 

3621.  5001 

2.  hi  chapter  1  of  the  Domestic  Mail 
Manual,  make  the  following  revisions: 

Chapter  i—Otomtic  Mm!  SorvicM 


120    PREPARATION  FOR  MAILING 

•  •        •        •        • 

122    DELIVERY  ADDRESS 

122.1    Requirements 

•  •        •        *        « 

122.13    Address  Elementa.  Except  aa 
specified  in  122.41  fox  simplified  addfeta 
mail  and  ia  122^  for  mail  qualifyiiag  for 
automation-based  rales,  ao  address 
must  contain  at  least  the  foUowing 
elements  that  appear  in  the  foUowing 
order. 


(2)  Any  mail  claimed  at  an 
automation-based  rate  (see  514.1J. 


122.14  Placement  of  Address 

122.141     Letter-Size  Mail 

•  •         •        •         • 

c.  See  540  for  address  placement  on 
mail  claimed  at  any  ZIP +  4  rate. 

*  *        «        -t        « 

122.15  Return  Address 


122.155    Placement  of  Return 
Address.  See  540  for  additional 
requirements  for  the  placement  of  the 
return  address  on  any  mailpiecea 
claimed  at  a  ZIP  -t-  4  rate. 

122.18    Special  Addressing  Instnictiona 


e.  Mail  claimed  at  any  ZIP+4  rate 
(530  and  540). 

f.  Mail  claimed  at  any  ZIP -1-4 
Barcoded  rate  (530  and  550). 

122.17  Endorsements.  [Add  to  the 
end  of  the  first  sentence:  ".  subject  to 
the  placement  restrictions  in  122.155  and 

54a"l 

•        •        •        *        • 

122.2    Restrictions 


122.26    Automation-Baaed  Rates. 
AdditkHial  addressing  restrictions  may 
apply  to  mail  claimed  at  an  automation- 
based  rate.  See  520-550. 

122.3    Recommendations 

[Add  the  foUowing  after  122.31. 122^. 
122.34, 122.34. 122.36.  and  122.39: 


Note:  Sped&c  requTrements  apply  to  mail 
prepared  for  aatomatioa-baaed  rates.  See 
520-550. 


122.9    Complete  and  Standardized 
Addresses 

122.91    General.  The  definitions  and 
reqnrements  for  a  complete  and 
standardized  address  apply  to  all  mail 
claimed  at  any  e«tomation-ba«ed  rate, 
subject  to  the  conditions  and  exceptions 
in  530  and  540.  A  complete  address  mnat 
appear  on  the  mailpieoe  aad  nnist  be 
used  in  determining  the  finest  level  of 
ZIP -I- 4  code,  regardless  of  whether  It  is 
printed  as  a  nameric  ZIP -(-4  code  or  a 
ZIP-t-4  barctrde.  or  whether  a  ZTP-J-4  or 
ZIP-t-4  Barcoded  rate  is  dahned.  A 
complete  and  standardized  address  is 
required  on  each  mailpiece  claimed  at  a 
ZIP +4  rate  as  required  by  530  and  54a 
Mailers  are  urged  to  follow  the 
specifications  in  122.92  and  122.93  when 
preparing  mailpieces  that  will  be 
claimed  at  other  rates  as  well 

122.92    Comptele  Addivss 

122.921  Defmihon.  A  complete 
address  is  one  which  contains  all 
elements  necessary  in  the  delivery 
address  in  order  to  obtain  an  exact 
match  with  the  Postal  Service  ZIP -1-4 
file  currently  in  effect  to  obtain  the 
finest  level  of  ZIP-)- 4  code  for  the 
delivery  address. 

122.922  Required  Address  Elemants. 
The  elements  of  a  coaiplete  delivery 
address  include 

a.  addressee  name  (and/or  firm  name, 
where  applicable). 

b.  street  aumber.  predirectiooal.  street 
name,  suffix,  and  postdh-ectional, 

c.  secondary  address  unit  designator 
and  number,  such  as  an  apartment 
number  (APT  202.  STE  100).  rural  route 
and  box  number  (RR5  BOX  l(^.  highway 
contract  route  and  box  number  {HCR4 
BOX  45).  Of  post  office  box  number  (PO 
BOX  456). 

d.  city  and  state  (or  authorized  2-letter 
state  abbreviation),  and 

e.  either  the  correct  5-digit  ZIP  Code 
or  the  correct  ZIP -(-4  code. 

122.923    Firm  Names  and  Secondary 
Address  Unit  Designators 

a.  General  Requirement.  Firm  names 
and  secondary  address  unit  designators 
and  numbers  {e.g-,  the  specific 
apartment  building,  floor,  suite,  unit, 
room,  department,  etc)  are  required  to 
appear  in  the  address  on  the  mailpiece 
when  such  firm  names  and/or  unit 
designators  are  necessary  to  obtain  a 
match  with  the  finest  level  of  ZIP -1-4 
code  in  the  Postal  Service's  ZlP-«-4  file 
for  the  deliveiy  address. 
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b.  When  Information  is  Unknown.  In 
instances  where  a  firm  name  or 
secondary  address  unit  number  is 
needed  to  obtain  the  finest  level  of 
ZIP-f-4  code  but  is  not  known,  the 
address  that  appears  on  the  mailpiece 
must  bear  neither  a  ZIP-f-4  code  nor  a 
ZIP -(-4  barcode. 

c.  Recommendation.  To  enhance 
delivery,  mailers  are  urged  to  always 
place  secondary  address  unit 
designators  and  numbers  on  mailpieces 
where  they  exist  for  an  address,  even 
when  those  numbers  are  not  contained 
in  the  Postal  Service's  ZIP-t-4  file  for 
that  street  address  and  are  not  needed 
to  obtain  a  match  with  the  finest  level  of 
ZIP-t-4  code. 

122.924    Rural  Routes  and  Highway 
Contract  Routes 

a.  Complete  Address.  A  complete 
address  for  rural  routes  and  highway 
contract  routes  contains  the  rural  or 
highway  contract  route  number  and  box 
number  necessary  to  obtain  an  exact 
match  with  the  Postal  Service's  ZIP -(-4 
file  currently  in  effect  to  yield  the  finest 
level  of  ZIP -(-4  code. 

b.  Placement.  When  needed  to  obtain 
the  finest  level  of  ZIP -(-4  code,  the  rural 
route  or  highway  contract  route  box 
number  must  appear  in  the  delivery 
address  on  the  mailpiece.  on  the  line 
immediately  above  the  city/state/ZIP 
Code  line. 

c  When  information  is  Unknown.  In 
instances  where  a  box  number  is  needed 
to  obtain  the  finest  level  of  ZIP-)- 4  code 
but  is  not  known,  the  address  that 
appears  on  the  mailpiece  must  bear 
neither  a  ZIP-)- 4  code  nor  a  ZIP-)- 4 
barcode. 

d.  Recommendation.  To  enhance 
delivery,  mailers  are  urged  to  always 
place  box  numbers  for  rural  or  highway 
contract  routes  on  mailpieces  where 
they  exist  for  an  address,  even  when 
those  numbers  are  not  contained  in  the 
Postal  Service's  ZIP-)- 4  file  for  that  route 
and  are  not  needed  to  obtain  a  match  to 
the  finest  level  of  ZIP-)- 4  code. 

122.925  Post  Office  Box  Addresses. 
Post  office  box  addresses  must  contain  a 
post  office  box  number  that  can  be 
exactly  matched  with  the  Postal 
Service's  ZIP-)- 4  file  currently  in  effect. 

122.926  City  Names.  Only  approved 
last  line  (city  or  place)  names  as 
described  in  the  Postal  Service's  city/ 
state  file  currently  in  effect  may  be  used. 
City  names  with  codes  1  through  5  on 
the  city/state  file  are  acceptable  as  part 
of  a  complete  address.  City  names  with 
code  9  on  the  city/state  file  are  not 
acceptable.  Abbreviations  for  city  or 
state  names  must  be  those  shown  in  the 
Postal  Service's  city/state  file. 


122.927    Default  Codes.  Except  as 
provided  In  534.3.  alternative  or  default 
ZIP-)- 4  codes  or  barcodes  are  not 
acceptable  on  mailpieces  claimed  at  any 
automation-based  rate  when: 

a.  the  ZIP-)-4  codes  for  apartment 
ranges,  floors,  suites,  firms,  etc..  within  a 
building,  as  listed  in  the  Postal  Service 
ZIP-)-4  file,  are  finer  than  the  default 
code  for  the  building,  or 

b.  the  ZIP-)-4  codes  for  specified  box 
number  ranges  on  a  rural  or  highway 
contract  route,  as  listed  in  the  Postal 
Service's  ZIP-)-4  file,  are  finer  than  the 
default  code  for  the  route. 

122.93    Standardized  Address 
Format.  A  standardized  address  format 
is  that  shown  in  Exhibit  122.33,  and 
further  specified  in  122.91.  530,  and  540. 
When  delivery  address  lines  are 
abbreviated,  the  delivery  address 
abbreviations  must  be  obtained  from  the 
Postal  Service's  ZIP-^4  file  and  the  last 
line  abbreviations  must  be  obtained 
from  the  Postal  Service's  city/state  file. 
Additional  guidance  concerning  the 
format  for  standardized  address  formats 
appears  in  Publication  28.  Postal 
Addressing  Standards. 
♦        •        »        ♦        * 

124    NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCES; 
SPECLU  MAIUNG  RULES 


124.4    Restricted  Matter 

*  •        •        *        * 

124.47    Odd-Shaped  Items  in  Envelopes 

(Add  the  following  to  the  end  of  the 
section:)  Letter-size  pieces  mailed  at 
First-,  second-,  and  third-class 
automation  based  rates  (see  514.1)  must 
meet  the  requirements  of  526. 

3.  In  chapter  3  of  the  Domestic  Mail 
Manual,  make  the  following  revisions: 

Chapter  3— First-Class  l^il 

•  •         *         •         * 

320    CLASSIFICATION 


323     PRESORTED  FIRST-CLASS  MAIL 

AND  CARRIER  ROUTE  FIRST-CLASS 

MAIL 

323.1  Rate  Applicability 

323.11    Eligibility 

•  •  •  •  * 

(Add  the  following  note  to  th6  end  of 
the  section:) 

Note:  Pieces  in  Presorted  Firsl-Class 
mailings  should  not  bear  a  5-digit  barcode 
Pieces  that  bear  either  a  ZIP -^  4  or  5-digit 
barcode  must  be  prepared  as  specified  in  550 
and  the  barcodes  must  represent  the  correct 


ZlP-t-4  code  or  5-digit  ZIP  Code  for  the 
delivery  address. 


323.2    Carrier  Route  First-Class  Mail 
•        •        •        •        ♦ 

[Add  the  following  sentence  to  the 
end  of  the  section:)  Pieces  in  carrier 
route  First-Class  mailings  should  not 
bear  a  5-digit  barcode.  Pieces  that  bear 
either  a  ZIP-)- 4  or  5-digit  barcode  must 
be  prepared  as  specified  in  550  and  the 
barcodes  must  represent  the  correct 
ZIP-)- 4  code  or  5-digit  ZIP  Code  for  the 
delivery  address. 

324     ZIP-)- 4  FIRST-CLASS  MAIL 


324.2    ZIP  Code  Requirements 

324.21  Basic  Requirement.  Except  as 
provided  by  324.22  and  534.2,  each  piece 
in  a  mailing  must  bear  the  correct 

ZIP -♦-4  code  that  is  the  finest  level 
(depth)  of  ZIP-t-4  code  listed  in  the 
current  USPS  ZIP-t-4  database  for  the 
delivery  address  on  the  piece,  as 
specified  in  534  and  541.3.  Either  the 
correct  numeric  ZIP  4-4  code  in  the 
address  or  the  correct  ZIP-)- 4  barcode 
(prepared  in  accordance  with  551)  will 
satisfy  the  requirement  for  a  ZIP-t-4 
code.  Pieces  bearing  a  ZIP-t-4  barcode 
must  also  bear  either  the  correct 
numeric  5-digit  ZIP  Code  or  the  correct 
numeric  ZIP-)-4  code  in  the  address. 

324.22  Limited  Exception.  As 
provided  in  365.22,  365.23.  and  366.12.  up 
to  15  percent  of  the  pieces  in  combined 
ZIP -(-4  Presort  and  Presorted  First-Class 
mailings  prepared  in  accordance  with 
the  requirements  in  365  or  366  are  not 
required  to  bear  a  ZIP-^4  code.  Such 
pieces  must  however,  bear  the  correct 
5-digit  numeric  ZIP  Code. 

324.3    Addressing  Requirements 

324.31  Basic  Requirement.  Except  as 
provided  by  324.32,  531.16,  534.3,  and 
541.22,  each  piece  in  the  mailing  must 
bear  a  complete  address  (see  122.92) 
and.  unless  the  piece  bears  a  ZIP-t-4 
barcode  prepared  in  accordance  with 
550,  the  address  must  be  printed  in  a 
standardized  format  (see  122.93). 
Addresses  must  be  prepared  using 
Coding  Accurancy  Support  System 
(CASS)  certified  ZIP -(-4  matching 
software  as  specified  in  531  and  532. 

324.32  Limited  Exception.  As 
provided  in  365.22,  365.23,  and  366.12.  up 
to  15  percent  of  the  pieces  in  combined 
ZIP-t-4  Presort  and  Presorted  First-Class 
mailings  prepared  in  accordance  with 
the  requirements  in  365  or  366  are  not 
required  to  bear  a  complete  and 
standardized  address. 
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324.4  PhyMcri  Mafl^iecx  Reqairements 

for  Automation  Compatibility 

324.41    Basic  Requirement.  Each 
piece  ia  the  mailing  must  neet  the 
requirements  of  520  and  540. 

324.42    Limited  Exceptions 

324421    Combioed  Mailings.  Tlie 
pieces  in  combined  ZIP +4  Presort  and 
Presorted  First-Qass  mailings  prepared 
in  accordance  with  the  requirenwats  in 
365  or  3fle  that  do  not  bear  a  ZIP +4 
code  (up  to  15%  a/  the  pieces  in  the 
mailing]  need  not  meet  staodardiied 
address  requirements. 

324.422    ZIP + 4  Barcoded  Pieces. 
Pieces  that  are  ZIP-*- 4  barcoded  but 
claimed  at  a  ZIP -1-4  rate,  as  permitted  in 
324.7,  must  meet  the  requirements  in  520 
and  551,  but  not  &4a 

324.5  [RESERVED] 

324.6  (RESERVED] 

324.7  PREBARCODED  MAIL  AT 
ZIP -♦-4  RATES 

324^    Pieces  Pre|»ared  With  ZB»-»-4 
Barcodes.  Maiters  maf  elect  to  daim 
mailpiecea  prepared  with  ZIP -♦-4 
barcodes  at  ZIP -(-4  rates.  The  barcodes 
on  such  pieces  muat  neet  the 
specifications  ia  551.  Although 
mailpiecea  that  bear  a  correct  ZIP-f-4 
barcode  are  not  required  to  bear  a 
numeric  ZIP-f4  code  in  the  address  or  to 
meet  the  requirements  of  540  to  qualify 
for  ZIP -♦-4  rates,  they  must  meet  the 
requirements  of  324.2-324.4. 

324.72    Pteoea  Prepared  With  5-Digit 
Barcodes 

324.721  General.  ZIP 4- 4  Presort  rate 
mailings  prepared  with  ZIP-t-4  barcodes 
and  prepared  under  the  provisions  of 
365  or  308  may  include  pieces  with  5- 
digit  barcodes.  AH  pieces  bearing  a  5- 
digit  barcode  must  meet  the 
requiremenU  of  324Z  520,  and  552. 

324.722  5-Digit  Barcodes  Printed 
Directly  on  Mailpieces.  The  5-digit 
barcode  mart  meet  the  rw^nireraents  of 
552.31.  If  such  pieces  also  bear  a 
numeric  2nP+4  code  in  the  address  and 
meet  all  the  requirements  of  540  they 
may  qualify  for  ^  ZlP-t-4  Presort  rate 
or  for  the  nonpresorted  ZJP+A  rate,  and 
may  count  toward  the  !I5  percent  ZIP-^4 
requirement  in  3^22  or  366.12. 
Otherwise,  Aey  are  eligible  only  for 
Presorted  First-Class  or  shij^-piece 
First-Class  rates. 

324.723  5-Oigit  Barcodes  Printed  on 
Inaerta.  The  S-digit  barcode  must  meet 
the  raqarements  of  552.32.  Such  pieces 
cannot  qaabiy  for  either  the  ZIP-«-4 
Presort  or  noopreaorted  ZIP-»-4  rates, 
and  may  not  count  tarward  the  85 
percent  ZIP-t-4  requireaient  in  185.22  or 
366.12,  even  if  they  bear  a  nuowhc 


ZIP-^4  code  in  the  address  and  meet  the 
reqairements  ui  S4a  Pieces  with  a 
window  in  the  barcode  dear  rone 
through  which  no  btarcode  appears 
neither  qualify  for  any  ZlP-»-4  rates  nor 
count  toward  the  65  percent  ZIP -♦-4 
requirement  in  366JK2  or  366.12. 

325    ZIP+4BARC»DEDRATE 

325.1     General 

325.11     Description.  Rrst-ClaOT 
ZIP -1-4  Barcoded  rate  mailings  must 
meet  the  requirements  in  325.2  through 
325.5.  Within  the  mailing,  the  ZIP-*-4 
Barcoded  rate  api?li«B  only  to  pieces 
that  meet  the  requirements  of  520  and 
530,  that  bear  a  correct  ZIP -1-4  barcode 
meeting  the  requirements  in  551,  and 
that  are  in  a  5-digit  package  sorted  in 
accordance  with  364.1. 

Note:  Garner  route  Firet-Claw  Mail  may 
not  be  included  m  a  ZIP -I- 4  Barcoded  rate 
maiiiag. 

325.12    Applicable  Rates  by  Sortation 
Category 

325.121    Five-Digit  Sortation 

a.  ZIP -(-4  Barcoded  Rate.  A  piece  in  a 
5-digit  package  will  quahfy  for  the 

ZIP -1-4  Barcoded  rate  if  it  mee^s  the 
requirements  of  325.11. 

b.  ZIP -t- 4  Presort  Rate.'  *  * 

(1)  (Replace  the  phrase  "and  it  meets 
the  barcode  clear  zone  and  OCR 
readability  requirements  in  324.5  and 
324.6."  with  "and  it  meets  the 
requirements  in  540.") 

(2)  (Change  the  reference  "325.52c(l)" 
to  "552"  and  replace  the  phrase  "and  it 
meets  the  barcode  clear  zone  and  OCR 
readability  requirements  of  324.5  and 
324.6"  with  "and  it  meets  the 
requirements  in  540.") 

(In  the  note  under  325.12lb(2),  replace 
the  phrase  "and  meet  the  OCR 
readability  and  other  requirements  for 
the  ZIP-t-4  rate"  with  "and  meet  the 
other  requu-eraents  for  the  ZIP -1-4  rates 
in  540.") 

c.  Presorted  First-Class  Rate.  *  *  * 
*        •        *        *        • 

(2)  (Replace  the  phrase  "and  it  does 
not  meet  the  barcode  clear  zone  and 
OCR  readability  requirements  of  324.5 
and  324.6  necessary  to  qualify  for  the 
ZIP -1-4  Presort  rate"  with  "and  it  does 
not  meet  the  requirements  in  540.") 

(3)  •  •  * 

Nota:  Such  a  piece  is  ineligible  for  the 
ZIP  +  4  Presort  rate  even  if  it  bears  a  ZIP-f  4 
code  in  the  address  aad  meets  the  other 
ZIP-f-4  preparation  requirements  in  540. 

325.122    Three-Digit  Sortation.  *  *  * 
a.  ZIP -I- 4  Presort  Rate.  *   *  * 
(1)  (Change  the  reference  "324.72 
through  324.77.  and  325.51"  to  "551."] 

HMm  When  a  piece  bears  a  correct  ZIP -(-4 
baicode.  it  is  not  necessary  that  a  niBneric 


ZIP-t-4  code  appear  in  the  address,  nor  is  U 
necessary  far  die  piece  to  Meet  the 
requiremenU  in  &4fl  pertaining  to  OCR 
readability  or  a  alanilardiced  address. 

(2)  (Replace  the  phrase  "and  it  wieets 
the  barcode  clear  cone  and  OCR 
readability  requirements  in  324.S  and 
324.6"  with  "it  meets  the  requirements  of 
540."} 

(3)  *  *  * 

(In  the  note,  replace  the  phrase  "and 
meet  the  OCR  readability  and  other 
requirements  for  the  ZIP -♦-4  rate"  with 
"and  meet  the  requirements  for  the 
ZIP-(-4ratein54a") 

b.  Presorted  Piret-Qass  Rale.  *  *  * 

(2)  (Replace  the  phrase  "and  it  does 
not  meet  the  barcode  clear  zone  and 
OCR  readability  requirements"  with 
"and  it  does  not  meet  the  requirements 
in  540."] 

(3)  *  *  * 

Nats  Such  a  piece  is  ineligible  for  the 
ZIP -(-4  Preflort  rate,  even  if  it  bears  a  ZIP-»-4 
code  in  the  address  and  meets  the 
requirements  of  540. 

325.123    Residual  Portion.  *  *  * 

a.  Nonpresorted  ZiP-t-4  Rate.  *  *  ' 

(1)  (Chan^  the  reference  "324.72 
thruush  324.77,  and  325.51"  to  "551.") 

(2)  (Repl&ce  the  phrase  "and  it  meets 
the  barctjde  clear  zone  and  OCR 
readability  requirements  in  324.5  and 
324.8"  with  "it  meets  the  requirements  in 
540.") 

(3)  (Change  the  reference  "325.51(c)l" 
to  "552"  and  replace  the  phrase  "and  it 
meets  the  barcode  clear  zone  and  OCR 
readability  requirements "  with  "it  meets 
the  requirements  in  540.")  (In  the  note, 
replace  the  phrase  "and  meet  the  OCR 
readability"  with  "and  meet  the 
standardized  address  format,  OCR 
readability,".) 

b.  Single-Piece  First-Class  Rate.  *  *  * 

(2)  (Replaoe  the  phrase  "and  it  does 
not  meet  the  barcode  clear  zone  and 
OCR  readability  requirements  of  324.5 
and  324.6"  with  "and  it  does  not  meet 
the  reqtiiremexits  in  540.") 

(3)  *  *  * 

(In  the  note,  replace  the  phrase  "and 
meets  the  OCR  readability  and  other 
ZIP->-4  preparation  requirements"  with 
"and  meets  the  ZIP 4-4  requirements  in 
540.") 

325.3    ZIP-«-4  and  Addressing 
Requirements.  Except  as  provided  by 
534.3,  at  least  85  percent  of  the  total 
number  of  pieces  m  each  mailing 
(regardless  of  presort  level  or  rate)  must 
bear  a  consplete  address  and  the  correct 
Zff'-t-4  barcode  prepared  in  accordance 
with  551.  The  correct  ZlP-t-  4  barcode  is 
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the  one  that  represents  the  fmest  level 
(depth)  of  ZIP-t-4  code  listed  in  the 
current  USPS  ZIP+4  database  for  the 
complete  address,  as  defined  in  122.92 
and  534.  Addresses  on  ZIP -(-4  barcoded 
pieces  must  be  prepared  using  Coding 
Accuracy  Support  System  (CASS) 
certified  ZIP-t-4  matching  software  as 
spedfied  in  531  and  532.  and  the  CASS 
documentation  requirements  in  532  must 
be  met  Each  piece,  whether  or  not  it 
bears  a  ZIP-t-4  barcode,  must  bear 
either  the  correct  numeric  ZIP-t-4  code 
or  the  correct  numeric  5-digit  ZIP  Code 
in  the  address. 

325.4    [Reserved) 

325.5  Barcode  Requirements.  The 
requirements  in  550  must  be  met. 

325.6  Physical  Requirements.  Each 
piece  in  the  mailing  must  meet  the 
physical  requirements  prescribed  in  520. 

325.7  Markings.  Each  piece  must 
bear  an  identifying  marking  as  required 
in  362.6. 

325.8  Presort.  (Text  of  existing 
325.44.) 

325.9  Docimientation. 
Documentation  must  accompany  each 
mailing  as  required  by  364.4. 

•        ft        •        •        • 

360  PREPARATION  REQUIREMENTS 

361  ADDRESSING 

t  •  •  •  <i 

361.5    ZIP-t-4  First-Class  Mail.  (Add 
the  following  sentence  to  the  end  of  the 
section:)  See  324.2  and  324.3  for  a  further 
definition  of  a  correct  ZIP-l-4  code  and 
further  requirements  concerning 
addressing  for  ZIP-l-4  rate  mailings. 

361.8    ZDP-^  4  Barcoded  First-Class 
Mail.  (Change  the  reference  "324.71c 
through  324.77  and  325.51b,"  to  "551" 
and  add  the  following  sentence  to  the 
end  of  this  section:  See  325.3,  530,  and 
551  for  a  further  definition  of  correct 
ZIP -1-4  code,  correct  ZIP-^4  barcode, 
and  further  requirements  concerning 
addressing  for  ZIP -I- 4  barcoded 
mailings.) 

364    ZIP+4  BARCODED  FIRST-CLASS 
MAIL 


364.4    Documentation  and  Postage 
Payment  Requirements 

36441    Required  Docimientation  for 
Metered  and  Precancded  Stamp 
Mailings 

364.411    Correct  Postage  Affixed  to 
Each  Piece.  *  *  *  (bi  the  exception, 
change  the  reference  "324.72  through 
324.77.  and  32S.61"  to  "SSI.") 


364.412    Postage  at  ZIP-t-4  Barcoded 

Rate  Affixed  to  All  Pieces 
***** 

b.  Documentation  for  Pieces  Sorted  in 
Accordance  with  364.1  (5-Digit 
Packages).  *  *  * 

(1)  (Change  the  reference  "Z2A7Z 
throu^  324.77,  and  325.51"  to  "551.~) 

(2)  *   *   * 

(a)  (Replace  the  phrase  "and  meet  the 
barcode  dear  zone  and  OCR  readabiUty 
requirements  In  324.5  and  324.6"  with 
"and  meet  the  requirements  in  540.") 

(b)  (Change  the  reference  "325.52c(l)" 
to  "552"  and  replace  the  phrase  "and 
meet  the  barcode  clear  zone  and  OCR 
readabihty  requirements  of  324.5  and 
324.6  (except  that  the  5-digit  barcode 
appears  in  the  clear  zone)"  to  "and  meet 
the  requirements  in  540.") 

(In  the  note,  replace  the  phrase  "even 
if  they  bear  a  numeric  ZIP-t-4  code  in 
the  address  and  meet  the  OCR 
readabihty  and  other  requirements  for 
the  ZIP-t-4  rate"  to  "under  any 
circumstances.") 

(3)  •   •   • 

(b)  (Replace  the  phrase  "and  do  not 
meet  the  barcode  clear  zone  and  OCR 
readability  requirements  of  324.5  and 
324.6"  to  "and  do  not  meet  the 
requirements  to  540.") 

c.  Documentation  for  Pieces  Sorted  in 
Accordance  with  364.2  (3-Digit 
Packages).  *  *  * 

(1)  (Change  the  reference  "334.72 
through  324.77.  and  325.51"  to  "551.") 

Note:  When  a  piece  bears  the  correct 
ZIP-t-4  barcode,  if  is  not  necessary  that  a 
numeric  ZIP-l-4  code  appear  in  the  address, 
nor  Is  it  necessary  to  meet  the  requirements 
in  540  pertaining  to  OCR  readability  and 
standardized  address. 

(2)  •   •   • 

(a)  (Replace  the  phrase  "and  meet  the 
barcode  clear  zone  and  OCR  readability 
requirements  In  324.5  and  324.6"  with 
"and  meet  the  requirements  of  540.**) 

(b)  Pieces  that  bear  a  5-digit  barcode 
printed  directly  on  the  mailpiece  (not  on 
an  insert  that  appears  through  a 
window),  as  provided  by  552.31,  contain 
the  corred  ZIP-t-4  code  in  the  address, 
and  meet  the  requirements  of  540  aiul 
552. 

tMK  Pieces  prepared  with  a  barcode 
window  tlirougb  which  the  ZIP-t-4  code  doea 
not  appear  (there  is  either  no  barcode  or 
there  it  a  5-digit  barcode)  do  not  qnahfy  for 
the  ZIP-t-4  Presort  rate  under  any 
circumstances. 

(3)  •   *   • 


(b)  (Replace  the  phrase  "and  do  not 
meet  the  barcode  clear  zone  and  OCR 


readability  requirements  of  324.6  and 
324.6"  with  "and  do  not  meet  the 
requirements  of  540.") 
•        *        •        •        • 

d.  Documentation  for  Pieces  Sorted  in 
Accordance  with  364.3  (Residual 
Portion).*  *  * 

(1)  (Change  the  reference  "324.72 
through  324.77.  and  325.51"  to  "551.") 

Note:  When  a  piece  bears  the  correct 
ZlP-t-4  barcode,  it  is  not  necessary  that  a 
numeric  ZIP-^4  code  appear  in  the  address, 
nor  is  It  necessary  to  meet  OCR  readability 
and  standardized  address  requirements  in 
540  to  qualify  for  the  ZIP -I- 4  Presort  rates, 

(2)  *   *  * 

(a)  (Replace  the  phrase  "and  meet  the 
barcode  clear  zone  and  OCR  readability 
requirements  in  324.5  and  324.6"  with 
"and  meet  the  requirements  of  540.") 

(b)  Pieces  that  bear  a  5-digit  barcode 
printed  directly  on  the  mailpiece  (not  on 
an  Insert  that  appears  through  a 
window),  as  provided  by  552J1,  contain 
the  corred  ZIP-l-  4  code  in  the  address 
and  meet  the  requirements  of  540  and 
552. 

Note:  Pieces  prepared  wilh  a  window  in  the 
barcode  clear  zone  through  which  a  ZIP  -^  4 
barcode  does  not  appear  (tltere  Is  either  no 
barcode  or  there  is  a  5-digit  barcode)  do  not 
quahfy  for  the  nonpresorted  ZIP-^  4  rate, 
under  any  circumstances. 

(3)  ♦   •   • 

«         •         •         *         • 

(b)  (Replace  the  phrase  "and  do  not 
meet  the  barcode  clear  zone  and  OCR 
readability  requirements  of  324.6  and 
324.5"  with  "and  do  not  meet  the 
requirements  in  540.") 

(c)  •  •  • 

Note:  Such  pieces  are  ineiigil>le  for  the 
nonpresorted  ZIP  -i-  4  rale  even  if  tliey  bear 
the  ZIP-f  4  code  in  (he  address  and  oteet  the 
requirements  of  540. 
•         «         •         •         • 

(In  Exhibit  364.412,  change  the  first 
footnote  to  read:  *  Does  NOT  include 
pieces  prepared  with  a  window  in  the 
barcode  dear  zone.  Pieces  must  contain 
a  21IP-I-4  code  in  the  address  and  meet 
the  requirements  in  54a) 

364.42    Required  Documentation  for 
Permit  Imprint  Mailings 

b.  Exception  to  Documentation. 
(Change  the  reference  "32472  through 
324.77.  and  325.51"  to  "551.") 

(In  Exhibit  364.42  change  the  first 
footnote  to  read:  *  Does  NOT  Indude 
pieces  prepared  with  a  window  In  the 
barcode  clear  zone.  Pieces  must  contain 
a  ZlP+4  code  In  the  address  and  meet 
the  requirements  in  540.) 
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364.43    Summary  Listing 
Documentation  Option 


364.432    Required  Information 

a.  •  •  * 

(1)  (Change  the  reference  "324.72 
through  324.77,  and  325.51"  to  "SSI.") 

365    Combined  Presort  Mailing 


365.2    Requirements 


365.21  Minimum  Quantity 
Requirement.'  *  * 

365.22  ZIP  Code  Requirements. 
Except  as  provided  by  534.3.  at  least  85 
percent  of  the  pieces  in  a  combined 
mailing  must  bear  the  correct  ZIP +4 
code  that  is  the  finest  level  (depth)  of 
ZIP +4  code  listed  in  the  current  USPS 
ZIP +4  database  for  the  delivery 
address  on  the  piece,  as  specified  in  534 
and  541.2.  Either  the  correct  numeric 
ZIP +4  code  in  the  address  or  the  correct 
ZIP-t-4  barcode  (prepared  in  accordance 
with  551)  will  satisfy  the  requirement  for 
a  ZIP +  4  code.  Pieces  bearing  a  ZIP +4 
barcode  must  also  bear  either  the 
correct  numeric  5-digit  ZIP  Code  or  the 
correct  numeric  ZIP +4  code  in  the 
address.  All  pieces  that  do  not  bear  the 
correct  numeric  ZIP +4  code  must  bear 
the  correct  numeric  5-digit  ZIP  Code  in 
the  address. 

365.23  Addressing  Requirements. 
Except  as  provided  by  531.16.  534.3,  and 
541.22,  each  piece  in  the  mailing  that 
bears  a  ZIP-)- 4  code  must  also  bear  a 
complete  address  (see  122.92)  and. 
unless  the  piece  bears  a  ZIP-f  4  barcode 
prepared  in  accordance  with  550,  the 
address  must  appear  in  a  standardized 
format  (see  122.93).  Addresses  must  be 
prepared  using  Coding  Accuracy 
Support  System  (CASS)  certified  ZIP-t-4 
matching  software  as  specified  in  531 
and  532. 

365.24  Automation  Compatibility.  All 
-pieces  in  the  mailing  must  meet  the 

physical  requirements  of  520.  Pieces 
prepared  with  ZIP -(-4  barcodes  must 
meet  the  requirements  of  550;  other 
pieces  must  meet  the  requirements  of 
540. 

365.25  Presort.  All  pieces  in  a 
combined  mailing  (both  5-digit  ZIP 
Coded  and  ZIP-i-4  coded  pieces)  must 
be  presorted  together  to  the  finest  extent 
possible  as  required  by  368. 

365.26  Rate  Marking.  (Text  of 
existing  365.25.) 

385.27  Postage  Payment.  (Text  of 
existing  365.26.) 

365.28  Carrier  Route  Presort 
Mailings.  Nonqualifying  pieces  of  a 
carrier  route  mailing  may  qualify  for  the 


ZIP-t-4  rate  only  if  all  pieces  in  the 
mailing  bear  a  correct  ZIP-t-4  code  and 
the  pieces  meet  the  requirements  of  520, 
530,  and  540.  See  367.424. 


386    COMBINED  PRESORT  MAIUNGS 

DESTINATING  AT  AUTOMATED 

SITES 

386.1     General  Requirements 

366.11  Minimum  Quantity.  (Text  of 
existing  3fi6.11a.) 

366.12  ZIP  Code.  Except  as  provided 
by  534.Z  at  least  85  percent  of  the  pieces 
in  a  combined  presort  mailing  must  bear 
the  correct  ZIP -(-4  code  that  is  the  finest 
level  (depth)  of  ZIP -(-4  code  listed  in  the 
current  USPS  ZIP-h4  database  for  the 
delivery  address  on  the  piece,  as 
specified  in  534  and  541.2.  Either  the 
correct  number  ZIP -(-4  code  in  the 
address  or  the  correct  ZIP+4  barcode 
(prepared  in  accordance  with  551)  will 
satisfy  the  requirement  for  a  ZIP -(-4 
code.  Pieces  bearing  a  ZIP-t-4  barcode 
must  also  bear  either  the  correct 
numeric  5-digit  ZIP  Code  or  the  correct 
numeric  ZIP-t-4  code  in  the  address.  All 
pieces  that  do  not  bear  the  correct 
numeric  ZIP-t-4  code  must  bear  the 
correct  numeric  5-digit  ZIP  Code  in  the 
address. 

366.13  Addressing.  Except  as 
provided  by  531.16.  534.3,  and  541.22. 
each  piece  in  the  mailing  that  bears  a 
ZIP -1-4  code  must  also  bear  a  complete 
address  (see  122.92)  and.  unless  the 
piece  bears  a  ZIP-t-4  barcode  prepared 
in  accordance  with  550.  the  address 
must  appear  in  a  standardized  format 
(see  122.93).  Addresses  must  be 
prepared  using  Coding  Accuracy 
Support  System  (CASS)  certified  ZIP-t-4 
matching  software  as  specified  in  531 
and  532. 

366.14  Automation  Compatibility.  All 
pieces  in  the  mailing  must  meet  the 
physical  requirements  of  520.  Pieces 
prepared  with  ZIP-t-4  barcodes  must 
meet  the  requirements  of  550:  other 
pieces  must  meet  the  requirements  of 
540. 

366.15  Presort.  All  pieces  in  an 
optional  combined  mailing  (both  5-digit 
ZIP  Coded  and  ZIP-t-4  coded  pieces) 
must  be  presorted  together  to  the  finest 
extent  possible  as  described  in  366.2 
through  386.5. 

366.16  Rate  Marking.  All  pieces  must 
bear  an  appropriate  rate  category 
marking  (see  362.5). 

366.17  Three-Digit  Separations.  (Text 
of  existing  386.11d.) 

366.18  Destination  of  Mailpieces. 
(Text  of  existing  366.11e.) 

Exception:  Mailers  may  place  pieces 
for  3-digit  ZIP  Code  areas  not  listed  in 
Exhibit  122.63m  in  the  residual  portion 


of  the  mailing.  Such  pieces  must  be  paid 
for  at  the  appropriate  nonpresorted 
ZIP-t-4  or  single  piece  First-Class  rates. 

366.19    Traying.  (Text  of  existing 
386.11f.) 

(Renumber  existing  366.12,  366.5.  and 
368.6  as  388.5.  366.6,  and  368.7, 
respectively.  In  renumbered  366.5 
(Residual  Pieces),  add  a  new  second 
sentence  as  follows:  Residual  pieces 
also  include  pieces  a  mailer  wishes  to 
include  for  a  3-digit  ZIP  Code  area  not 
listed  in  Exhibit  122.63m  that  also  do  not 
qualify  for  the  presort  rates  under  the 
provisions  of  368.) 

4.  In  chapter  5  of  the  Domestic  Mail 
Manual,  add  the  following  sections: 

Chapter  5— AutomatioD  Compatible  Mail 

520  GENERAL  REQUIREMENTS  FOR 
ALL  AUTOMATION  COMPATIBLE 
MAILPIECES 

521  PHYSICAL  CHARACTERISTICS 
521.1    Size 

521.11    General 

521.111  Pieces  Claimed  at  the  First- 
Class  Rate  for  Cards.  Each  piece  eligible 
for  the  card  rates  (see  311.1)  that  is  in  a 
mailing  claimed  at  any  automation- 
based  (ZIP-f  4  or  ZIP -1-4  Barcoded)  rate 
must  meet  the  size  requirements  in 
311.11.  322.  and  525. 

521.112  Pieces  Claimed  at  Rates 
Other  than  the  First-Class  Rate  for 
Cards.  Each  piece  not  eligible  for  the 
card  rates  (see  311.1)  that  is  in  a  mailing 
claimed  at  any  automation-based 

(ZIP -1-4  or  ZIP -1-4  Barcoded)  must  meet 
the  size  requirements  in  521.12-521.15. 

521.113  Definitions.  The  length  of  a 
mailpiece  is  the  dimension  which  is 
parallel  to  the  address  when  the  address 
is  positioned  for  normal  reading.  The  top 
and  bottom  of  the  mailpiece  are  the 
upper  and  lower  edges  (respectively) 
that  are  parallel  to  the  address  when  the 
address  is  positioned  for  normal 
reading.  The  height  is  the  dimension  that 
is  perpendicular  to  the  length  and  the 
address. 

521.12  Length.  The  length  of  a 
mailpiece  must  be  at  least  5  inches  and 
not  more  than  11  Vi  inches. 

521.13  Height.  The  height  of  a 
mailpiece  must  be  at  least  3V4  inches 
and  not  more  than  6Vs  inches. 

521.14  Aspect  Ratio.  The  length  of  a 
mailpiece  divided  by  its  height  must  not 
be  less  than  1.3  nor  more  than  2.5. 

521.15    Thickness 

521.151  Minimum.  A  mailpiece  must 
be  at  least  0.007  inch  thick  when  It  does 
not  exceed  4V4  inches  in  height  and  6 
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inches  In  length.  A  mailpiece  must  be  at 
least  0.009  inch  thick  if  it  is  either 
greater  than  AV*  inches  in  height  or 
greater  than  6  inches  in  length,  or  both. 

521.152    Maximum  Thicluaess.  A 
mailpiece  must  not  be  more  than  0^ 
inch  thick. 

521.2  Shape.  Each  piece  in  the 
mailing  must  be  rectangular  in  shape. 

521.4    Prohibibons 

521.3  Weight.  The  weight  of  each 
mailpiece  in  a  ZIP-f  4  or  ZIP-f  4 
Barcoded  rate  mailing  must  not  exceed 
2.5  ounces  except  that  until  September 
15. 1991.  the  weight  of  each  mailpiece  in 
a  ZIP-f  4  or  ZIP -I- 4  Barcoded  rate 
mailing  must  not  exceed  3  ounces. 
Pieces  that  exceed  the  applicable 
maximum  weight  may  not  be  included  in 
either  a  ZIP-f  4  or  ZIP-f  4  Barcoded 
mailing. 

521.41  Prohibited  Wrapping. 
Polywrapped  or  polybagged  mailpieces 
and  pieces  that  are  rimnk-wrapped  are 
not  acceptable  in  a  mailing  claimed  at 
any  of  the  automation-based  (ZIP-f  4  or 
ZIP-f  4  Barcoded)  rates. 

521.42  Prohibited  Closures.  Clasps, 
staples,  string,  buttons,  or  other 
protrusions  that  may  impede  or  damage 
mail  processing  equipment  or  damage 
other  mail  must  not  be  used  in 
mailpieces  in  a  mailing  claimed  at  cmy 
of  the  automation-based  (ZIP-f  4  or 
ZIP-f  4  Barcoded)  rates. 

521.5    Tabs,  Wafer  Seals,  Tape,  and 
Glue 

521.51     Number  and  Location.  The 
number  and  location  of  tabs  or  wafer 
seals  must  be  as  specified  in  523-525  for 
the  particular  type  of  mailpiece.  In  all 
instances,  additional  tabs  or  seals  may 
be  used. 

521.52    Non-interference 

521.521  On  the  Top  Edge.  If  placed  on 
the  top  edge  of  the  mailpiece,  tabs  or 
wafer  seals  must  not  interfere  with 
recognition  of  postage  information,  rate 
markings,  or  the  return  address. 

521.522  In  the  Barcode  Clear  Zone.  If 
placed  in  the  barcode  clear  zone,  the  tab 
or  wafer  seal  must  contain  a  paper  face 
meeting  and  background  reflectance 
criteria  of  551.4.  and,  if  the  barcode  is 
not  preprinted  by  the  mailer,  must  meet 
the  requirements  for  ability  to  accept 
water A>a8ed  ink  specified  in  546. 

521 .53    Adhesion  Requirements.  The 
tabs  of  wafer  seals  must  have  a 
minimum  peel  adhesion  (sheer  strength) 
value  of  15  ounces/inch  at  a  speed  of  12 
inches/minute  after  application  to  a 
stainless  steel  plate.  The  test  is  to  t>e 
conducted  10  minutes  after  the  wafer 
seal  material  has  been  applied  to  the 
plate. 


521 .54  Cellophane  Ta  pe.  Subject  to 
the  conditions  in  521.51-521i>2, 
cellophane  tape  is  acceptable  for  use  as 
tab  or  seal  material  except  within  the 
barcode  clear  zone. 

521.55  Glue.  As  an  alternative  to  the 
use  of  a  tab  or  wafier  seal,  the  open  edge 
of  the  length  of  he  mailpiece  may  be 
either  continuously  glued  or  spot  g^ued 
(in  the  same  manner  and  location 
speciHed  for  the  tab),  using  a  permanent 
glue  or  adhesive. 

522  Envelopes  and  Pieces  Sealed  on 
All  Sides 

522.1  General.  Unless  prepared  in 
accordance  with  the  requirements  in 
523-52&,  each  mailpiece  in  the  mailing 
must  be  prepared  either  as  a  sealed 
envelope  (the  preferred  method)  or,  if 
unenveloped,  sealed  or  ^ued  on  all  four 
sides  (edges).  Envelopes  and  other 
pieces  sealed  on  all  four  sides  must 
meet  the  requirements  in  521,  622.2,  526, 
and  527. 

522.2  Base  Weight  for  Paper  Stock. 
Envelopes  and  the  outer  sheet  or  sheets 
forming  other  types  of  mailpieces  that 
are  sealed  on  all  four  edges  must  be 
comprised  of  paper  having  a  minimum 
basis  weight  of  16  pounds,  using  a  17 
inch  by  22  inch  sheet  size  and  500 
sheets. 

523  Folded  Self-Mailers 

523.1    General.  Except  as  provided  by 
523.3,  single  or  multiple  sheets  folded 
into  a  letter-size  self-mailer  (i.e.,  not 
prepared  under  522]  must  be  prepared  in 
accordance  with  521, 523i  526,  and  527. 

523.2    Construction 

523.21     Fold.  Folded  self-mailers  must 
be  prepared  so  that  the  fold  is  parallel 
with  the  longest  dimension  and  the 
length  of  the  mailpiece  (see  521.113). 

523.22    Pieces  Prepared  With  One  Tab 

523.221  Single  Sheets.  Except  as 
provided  by  523.3,  self-mailers  formed  of 
a  single  folded  sheet  and  prepared  with 
one  tab  must  be  prepared  from  paper 
having  a  minimum  basis  weight  of  either 
28  pounds  (using  a  17  inch  by  22  inch 
sheet  size  and  500  sheets)  or  70  pounds 
(using  a  25  inch  by  38  inch  sheet  size 
and  500  sheets). 

523.222  Multiple  Sheets.  Except  as 
provided  by  523.3,  self-mailers  formed  of 
more  than  one  folded  sheet  and 
prepared  with  one  tab  must  be  prepared 
from  paper  having  a  minimum  basis 
weight  of  either  60  pounds  (using  a  25 
inch  by  38  inch  sheet  size  and  500 
sheets)  or  24  pounds  (using  a  17  inch  by 
22  inch  sheet  size  and  500  sheets). 

623.223  All  Weces  Prepared  with 
One  Tab.  A  folded  self-mailer  prepared 
with  one  tab  or  wafer  seal  must  have 


the  folded  edge  at  the  bottom  of  the 
mailpiece,  and  the  tab  or  wafer  seal 
must  be  placed  in  the  middle  of  the  top 
edge  of  the  mailpiece.  The  top  and 
bottom  edges  are  defined  in  521.113. 
523.23    Reces  Prepared  with  Two 
Tabs.  Folded  self-mailers  may  be 
prepared  from  paper  having  a  minimum 
basis  weight  of  20  pounds  (using  a  17 
inch  by  22  inch  sheet  size  and  500 
sheets)  if  the  folded  edge  of  the 
mailpiece  is  at  either  the  top  or  the 
bottom  of  the  mailpiece  and  the  open 
edge  along  the  length  of  the  mailpiece  is 
secured  with  two  tabs  or  wafer  seals. 
The  top  and  bottom  edges  are  defined  in 
521 J13.  One  tab  or  wafer  seal  n»ust  be 
placed  witWn  one  inch  of  the  left  edge  of 
the  mailpiece.  the  other  within  one  inch 
of  the  right  edge  of  the  mailpiece  (see 
Exhibit  523.23). 

523.3    Limited  Exception  Until 
February  2, 1992.  UnUl  February  2. 1992, 
folded  self-mailers  may  be  prepared 
from  paper  having  a  minimum  basis 
weight  of  20  pounds  (using  a  17  inch  by 
22  inch  sheet  size  and  500  sheets]  if  the 
folded  edge  is  at  the  top  or  bottom  edge 
of  the  mailpiece  and  the  open  edge  of 
the  length  of  the  mailpiece  is  secured 
with  one  tab  or  wafer  seal  in  the  middle 
of  the  <H)en  edge.  The  top  and  bottom 
edges  are  defined  in  521.113. 

524    BOOKLET-TYPE  MAILPIECES 

524.1  Applicability.  Booklet-type 
mailpieces  that  arc  not  prepared  under 
522  must  be  prepared  to  meet  the 
requirements  in  521,  524.2-524.4.  528, 
and  527. 

524.2  Basis  Weight  for  Paper  Stock. 
The  front  and  back  covers  must  be 
prepared  of  paper  having  a  minimum 
basis  weight  of  20  pounds,  using  a  17 
inch  by  22  inch  sheet  size  and  500 
sheets. 

524  J    Orientation  of  Bound  Edge. 
The  bound  edge  or  spine  must  be  the 
longest  edge  of  the  mailpiece  and  must 
be  located  at  the  bottom  of  the 
mailpiece  parallel  to  the  address  (see 
521.113). 

524.4    Tabs.  The  top  unbound  edge  of 
the  mailpiece  must  be  held  together  by 
at  least  two  tabs  or  wafer  seals.  One  tab 
or  wafer  seal  must  be  placed  within  one 
inch  of  the  left  edge  of  the  mailpiece. 
and  the  other  within  one  ir»ch  erf  the 
right  edge  of  the  mailpiece  (see  Exhibit 
524.4]. 

525    CARDS 

525.1  General.  Cards  and  double 
postcards  must  also  meet  the 
requirements  in  521.  525.2-5254,  528, 
527.  and  (if  applicable),  311.1  and  322. 

525.2  Basis  Weight  for  Card  Slock. 
Cards  must  be  printed  on  paper  stock 
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meeting  a  standard  industry  basis 
weight  of  75  pounds  or  greater,  with 
none  less  than  71.25  pounds,  using  a  25 
inch  by  38  inch  sheet  size  and  500 
sheets.  The  paper  must  be  free  from 
groundwood  except  when  coated  with  a 
substance  that  adds  to  the  paper's 
ability  to  resist  an  applied  bending 
force. 

525.3  Recommendation.  The 
importance  of  thickness  and  sti^ness 
increases  as  card  size  increases. 
Therefore,  in  addition  to  the 
requirements  of  521.151.  it  is 
recommended  that  cards  exceeding  4V4 
inches  in  height  or  6  inches  in  length  be 
produced  from  stock  with  a  higher  basis 
weight.  Recommended  examples  are  1)  a 
vellum  Bristol  with  a  basis  weight  of  at 
least  80  pounds  (using  a22Vt  inch  by 
28"^  inch  sheet  size  and  500  sheets);  2) 
an  index  stock  with  a  basis  weight  of  at 
least  90  pounds  (using  a  25'>^  inch  by 

30 Vi  inch  sheet  size  and  500  sheets):  or 
3)  an  offset  stock  with  a  basis  weight  of 
at  least  100  pounds  (using  a  25  inch  by 
38  inch  sheet  size  and  500  sheets). 

525.4  Additional  Requirements  for 
Double  Postcards.  Double  post  cards 
that  are  not  prepared  under  522  (with  all 
edges  sealed)  must  be  prepared  with  the 
folded  edge  at  either  the  top  or  bottom 
edge  of  the  mailpiece.  The  open  edge  of 
the  length  of  the  mailpiece  must  be 
secured  w/ith  one  tab  in  the  middle  of 
the  length,  unless  other  means  are  used 
as  provided  by  521.5.  The  top  and 
Dottom  edges  are  defined  in  521.113. 

526    Flexibility  of  Mailpieces 

528.1    Ability  to  Bend.  The  mailpiece 
and  its  contents  must  t>e  reasonably 
flexible  to  ensure  transport  through 
automated  equipment.  The  mailpiece, 
including  its  contents,  must  be  able  to 
bend  easily  when  subjected  to  a 
transport  belt  tension  of  40  pounds 
around  a  11-inch  diameter  drum. 

528^    Rigid  or  Odd-Shaped  Items. 
Pens,  pencils,  keys,  bottle  caps  and 
other  rigid  items  are  prohibited  within 
mailpieces.  Reasonably  flexible  items 
(e.g..  credit  cards)  are  permissible.  Odd- 
shaped  items  (e.g..  coins  and  tokens) 
that  meet  the  flexibility  criteria  of  526.1 
are  permissible  within  mailpieces  if  they 
are  firmly  affixed  to  part  of  the  contents 
of  the  mailpiece  and  are  wrapped  in  the 
envelope's  other  contents  so  that  the 
shape  of  the  mailpiece  is  streamlined  to 
facilitate  automated  processing. 

528.3    Testing  of  Mailpieces  for 
Flexibihty 

528.31    What  to  Submit.  Mailers 
wishing  to  have  mailpieces  tested  for 
flexibility  under  USPS  specifications 
must  submit  at  least  SO  sample 
mailpieces  and  a  letter  of  request.  The 


letter  must  describe  the  mailpieces 
contents  and  construction,  the  number 
of  pieces  being  produced,  and  the  level 
of  preparation  (e.g.  presort). 

52&32    Where  to  Submit.  Requests 
for  mailpiece  testing  must  be  addressed 
to  USPS  Engineering  and  Development 
Center,  8403  Lee  Highway,  Merrifield, 
VA  22062-8101. 

528.33  When  to  Submit.  Requests  for 
testing  must  be  submitted  at  least  6 
weeks  prior  to  the  date  of  mailing. 

526.34  Testing.  The  Engineering  and 
Development  Center  (EDC)  will 
determine  whether  the  sample  mailpiece 
meets  the  requirements  for  flexibility 
prescribed  in  526.1.  Approval  will  be 
granted  only  if  testing  shows  the  sample 
material  will  transport  through 
automated  equipment  without  damage 
to  the  equipment  or  the  mailpiece 
including  its  contents. 

528.35  Results.  The  mailer  will  be 
notified  of  the  EDC's  test  results  in 
writing.  If  the  mailpiece  is  found  to  meet 
the  requirements  of  526.1,  the  EDC's 
letter  of  approval  will  include  a  unique 
number  that  refers  to  the  specific 
mailpiece  represented  by  the  samples 
tested.  The  letter  will  be  accompanied 
by  one  or  more  of  the  sample  pieces 
originally  submitted  by  the  mailer,  and 
each  will  bear  the  unique  number 
contained  in  the  letter. 

528.36  Use  of  Approval.  The  EDC's 
letter  of  approval  (showing  the  unique 
number)  serves  as  evidence  that  the 
mailpiece  meets  the  requirements  of 
528.1.  A  copy  of  that  letter  must  be  an 
attachment  to  each  mailing  statement 
submitted  for  mailings  of  the  tested 
mailpiece. 

528.37  Mailing.    Post  offices  must 
accept  the  EDC's  letter  as  evidence  of 
compliance  with  528.1.  However,  the 
mailer  must  be  prepared  to  demonstrate 
that  the  mailpieces  presented  for  mailing 
are  the  same  as  those  presented  for 
testing  if  requested  to  do  so  by  the  office 
where  the  mailpieces  are  verified  prior 
to  acceptance.  In  order  to  expedite 
acceptance,  mailers  whose  pieces  are 
questioned  in  this  regard  may  pay  the 
next  higher  rate  for  which  their  mailings 
may  qualify  and,  upon  successful 
completion  of  an  appeal  under  133,  may 
seek  a  refund  as  appropriate. 

527    Labels  and  Stickers  on  the 
Outside  of  Mailpieces. 

527.1    Permanent  Labels  and  Stickers. 
Permanent  labels  and  stickers  include 
address  labels  and  other  labels  and 
stickers  not  designed  to  be  removed  or 
relocated.  Such  labels  and  stickers  must 
be  affixed  directly  to  the  outside  of  the 
mailpiece  with  permanent  adhesive.  It  is 
recommended  that  a  recyclable  (e.g. 
dextrin  based)  adhesive  be  used. 


527.2    Relocatable  Labels  and  Stickers 
Affixed  to  the  Outside  of  Mailpieces 

527.21  Single-Liner  Pressure- 
Sensitive  Labels.  Pressure-sensitive 
address  labels  and  other  pressure- 
sensitive  labels  or  stickers  that  are 
removed  from  a  liner  (backing)  and 
affixed  directly  to  the  outside  of 
mailpieces  by  the  mailer  prior  to  mailing 
mus»  have  a  minimum  peel  adhesion 
(shear  strength)  to  stainless  steel  of  8 
ounces/inch.  Pressure  sensitive  labels 
provided  to  mailers  by  the  USPS  for 
purposes  of  labeling  packages  to 
sortation  levels  are  permissible  on  the 
outside  of  mailpieces. 

527.22  Face  Stock/Liner  "Sandwich" 
Labels.  A  face  stock/liner  "sandwich" 
label  (a  label  attached  to  a  liner  that  is 
attached  to  the  face  of  the  mailpiece) 
that  is  manufactured  as  a  unit  by  the 
label  manufacturer  must  have: 

a.  A  minimum  peel  adhesion  value 
(shear  strength)  of  2  ounces/inch  for  the 
face  stock  with  respect  to  the  liner  that 
is  attached  to  the  outside  of  the 
mailpiece,  and 

b.  A  minimum  peel  value  of  8  ounces/ 
inch  for  the  face  stock  label  (the  label 
that  is  affixed  to  the  liner  in  527.22a). 
when  reapplied  to  stainless  steel. 

527.3    Relocatable  Labels  for 
Recipient's  Use  on  a  Return  Mailpiece. 
Mailers  may  provide  recipients  with 
relocatable  labels  for  placement  on  the 
outside  of  response  pieces  sent  back  to 
the  mailer.  It  is  recommended  that  such 
labels,  whether  placed  within 
mailpieces  or  on  the  outside  of 
mailpieces  (as  allowed  in  527.22),  have  a 
minimum  peel  value  of  8  ounces/inch 
when  reapplied  to  envelope  grade  paper 
(16, 18.  20,  or  24  pound,  each  using  a  17 
inch  by  22  inch  sheet,  500  sheet  base). 

530  REQUIREMENTS  FOR 
ACCURACY  IN  ADDRESSES  AND 
ZIP -(-4  CODES 

531  REQUIREMENTS  FOR  CODING 
ACCURACY  SUPPORT  SYSTEM 
(CASS)  CERTinCATION 

531.1    Use  of  CASS 

531.11    General 

531.111    Definition.  The  Coding 
Accuracy  Support  System  (CASS)  is  a 
process  designed  in  cooperation  with 
the  mailing  industry  to  improve  the 
accuracy  of  ZIP-t-4  codes,  5-digit  ZIP 
Codes,  and  carrier  route  codes,  which 
appear  on  mailpieces.  This  was 
accomplished  by  providing  to  service 
bureaus,  commercial  mailers,  and 
software  vendors,  a  common  platform  to 
measure  the  quality  of  address  matching 
software  and  provide  useful  diagnostics 
to  correct  software  deficiencies. 
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531.112    Requirement.  Except  as 
provided  by  531.18.  all  mailings  claimed 
at  any  of  the  automation-based  (ZIP-l-4 
or  ZIP-t-4  Barcoded)  rates  must  be 
produced  from  address  lists  that  have 
been  ZIP -(-4  coded  using  one  of  the 
CASS  certified  methods  listed  in  531,12 
and  the  matching  rules  prescribed  in 
531.2.  No  other  methods  of  matching 
ZIP-t-4  codes  with  addresses  may  be 
used  to  satisfy  this  requirement.  Except 
as  specifically  provided  by  531.18, 
apartment  numbers  must  be  included  in 
determining  the  complete  address  and 
matching  the  address  to  yield  the  finest 
level  of  ZIP-t-4  code. 

531.12  Methods  to  Obtain  ZIP-l-4 
Coding 

a.  National  Change  of  Address 
(NCOA)  process. 

b.  CASS  certified  software  for  ZIP-i-4 
matching. 

c.  USPS  CD-ROM  diskette  ZIP-t-4 
coding  service. 

531.13  CASS  Certification  of  User 
Software  and  Application.  Except  as 
provided  by  531.16,  any  user  of  software 
that  applies  ZIP-t-4  codes  to  address 
lists  for  the  purpose  of  obtaining  an 
automation-based  (ZIP-t-4  or  ZIP-t-4 
Barcoded)  rate  must  have  a  CASS 
certification  for  that  software  (including 
licensed  software  and  mailers'  or 
vendors'  proprietary  software)  and  for 
the  user's  application  of  the  software. 
Mailers  using  multiline  optical  character 
readers  (OCRs)  to  place  ZIP-t-4 
barcodes  on  mailpieces  must  also  obtain 
CASS  certification  for  the  matching 
software  used  on  their  OCR  equipment. 

531.14  Use  of  Current  Information, 
When  used  for  ZIP-t-4  coding,  the 
ZIP-t-4  matching  software  and  methods 
described  in  531.11  and  531.12  must  have 
a  valid  CASS  certification  and  must  use 
the  current  Postal  Service  ZIP-t-4  file 
that  has  been  updated  to  include  all 
applicable  monthly  or  quarterly  change 
transaction  files, 

531.15  Date  of  Matching.  Addresses 
in  all  mailings  must  have  been  matched 
using  CASS  certified  ZIP-t-4  matching 
software  and  the  current  Postal  Service 
ZIP-t-4  file  within  6  months  of  the  mail 
entry  date. 

531.16  Limited  Exceptions 

531.161  Software  and  Users.  See 
Exhibit  531.16.  CASS  certified  matching 
software  and  users  of  the  software  need 
not  meet  the  requirements  of  531.11- 
531.15  until  September  1, 1991,  except 
that  apartment  numbers  need  not  be 
included  in  determining  the  complete 
address  and  matching  the  address  to 
yield  the  finest  level  of  ZIP-t-4  code  until 
March  1, 1992. 

531.162  Mailings.  See  Exhibit  531.16. 
Mailings  deposited  from  September  1, 
1991,  through  February  29, 1992.  must  be 


produced  from  address  lists  that  have 
been  coded  using  CASS  certified 
software  meeting  the  requirements  in 
effect  prior  to  September  1, 1991. 
Mailings  deposited  from  March  1. 1992 
through  August  31. 1992.  must  be 
produced  from  address  lists  that  have 
been  coded  using  CASS  certified 
matching  software  meeting  the 
September  1. 1991.  certification 
requirements.  Mailings  deposited  on  or 
after  September  1, 1992,  must  be 
produced  from  address  lists  that  have 
been  coded  using  CASS  certified 
matching  software  meeting  all  the 
requirements  in  531.11-531.15. 
531.2    Address  Lists 

531.21  Definition.  For  purposes  of 
this  section,  a  mailing  list  or  address  list 
is  the  specific  group  of  names  and 
addresses  to  which  mailpieces  in  the 
corresponding  mailing  are  addressed. 

531.22  Requirement  for  Processing 
through  CASS  Certified  Software.  Each 
mailing  list  must  independently  meet  the 
requirements  of  530.  If  a  list  is  formed  by 
extracting  selected  names  from  two  or 
more  lists,  the  resulting  addresses  are 
considered  to  form  a  new  list  that  must 
separately  meet  the  requirements  of  530, 
imless  all  extracted  addresses  have 
been  assigned  a  ZIP-t-4  code  by  the 
CASS  matching  software  (i.e..  all 
mailpieces  within  the  mailing  must  have 
ZIP-t-4  codes  or  ZIP -1-4  barcodes).  A  list 
formed  by  combining  all  the  names  and 
addresses  from  two  or  more  whole  hsts 
is  not  considered  a  new  list  for  purposes 
of  530,  provided  the  mailing  based  on 
the  consolidated  list  contains  a 
mailpiece  for  every  address  on  each  of 
the  component  hsts. 

532    REQUIRED  DOCUMENTATION 

532.1  General.  Effective  September  1, 
1991.  each  mailing  submitted  at  an 
automation-based  (ZIP-t-4  and  ZIP-»-4 
Barcoded)  rate  must  be  accompanied  by 
documentation  as  described  in  532.2- 
532.3. 

532.2  Description  of  Required 
Documentation 

532.21  Form  3553  Requirements. 
Mailers  must  submit  a  completed  Form 
3553,  Coding  Accuracy  Support  System 
(CASS)  Summary  Report  (see  Exhibit 
532.2),  with  each  mailing  claimed  at  an 
automation-based  rate.  Either  the 
original  of  the  Postal  Service  form  or  a 
computer-generated  facsimile  (approved 
by  the  entry  office  postmaster)  may  be 
used.  Information  on  Form  3553  must 
only  pertain  to  the  address  hst(8)  used 
to  produce  the  mailing  with  which  it  is 
presented. 

532.22  Summary  Output 
Information/NDI  Rating 

532.221    Description.  Information 
contained  on  Form  3553  is  taken  from 
the  summary  output  report(8)  generated 


as  an  output  of  the  process  by  which 
address  lists  are  matched  and  ZIP-t-4 
coded  using  CASS  certified  software. 
For  each  hst,  this  output  information  is 
called  the  list's  National  Deliverability 
Index  (NDI)  Rating.  A  comprehensive 
NDl  Rating  consists  of  the  information 
described  in  532.222  and  532.223. 

532.222  Required  Contents.  Summary 
output  reports  must  contain: 

a.  The  CASS  certified  matching 
software  user's  name  as  it  appears  on 
the  CASS  certificate; 

b.  The  date  the  address  list  was  coded 
using  the  matching  software; 

c  The  date  of  the  USPS  ZIP-t-4 
database  used  to  code  the  address  list; 

d.  The  total  number  of  address 
records  submitted  for  coding:  and 

e.  The  total  number  of  address  records 
successfully  ZIP-t-4  coded  (to  the  finest 
depth  of  code)  during  this  process. 

532.223  Recommended  Contents.  In 
addition  to  the  content  required  by 
532.222,  summary  output  reports  should 
contain: 

a.  The  number  of  addresses  on  the  list 
that  should  have  apartment  numbers 
appended  and  the  number  actually 
coded; 

b.  The  number  of  addresses  on  the  list 
that  should  have  rural  route  and  box 
numbers  appended  and  the  number 
actually  coded; 

c.  The  number  of  addresses 
successfully  coded  with  5-digit  ZIP 
Codes; 

d.  The  number  of  addresses 
successfully  code  with  carrier  route 
codes; 

e.  The  most  recent  date  on  which  the 
list  was  processed  and  updated  through 
an  approved  address  correction  process 
such  as  the  Postal  Service  National 
Change  of  Address  (NCOA)  or  Address 
Correction  Service  (ACS)  systems;  and 

I  Information  Indiicating  whether 
"Moved— Left  No  Address"  records 
have  been  deleted  from  the  list. 

532.23    Form  3553  Information.  Form 
3553  can  be  used  to  reflect  summary 
output  information  for  either  a  single  Hst 
or  to  consolidate  summary  output 
information  from  multiple  address  hsts 
combined  to  produce  a  single  mailing  as 
prescribed  in  532.112.  Figures  on  Form 
3553  need  not  match  total  mailpiece 
figures  on  the  corresponding  mailing 
statement.  Normal  address  list  editing 
and  maintenance  practices,  as  well  as 
extracts  (see  532.111  and  532.112),  will 
cause  volume  totals  to  be  different. 

632.3    Submission  and  Retention 
Requirements 

532J1  General  Rule.  One  completed 
Form  3553  must  be  submitted  with  each 
automation-based  rate  mailing. 
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532.a    IMHatProdKadfraaa 
Single  AddnM  LM.  %lfh«i  OHiMat*  are 
produead  iroa  ■  ataqji*  aiUreM  iut 
whaHMT  iH  wteb  bat  (aU  addnawal  or 
a  poittHi  (axmoQ  i"  ■Md.  natlera  mut 
•ubndl  OH  Fm  JfU  (atoogwift 
prevtealf  ra^airad  dooaaaatatioal 

reflectiag  te  ai^aaaqr  a«t|iait 
iidnaattn  iar  dw  aallta  liat  Ikat  was 
obtained  wben  M  waa  coded  ang  CASS 
certiGed  wftwaf*.  SaaaMry  autput 
infonMttaa  wat  be  rataiwd  by  tbe 
mailer  or  the  mailer's  egnt  for  a  period 
of  OM  y««- frea  dM  dale  of  naiiing  and 
is  subject  to  Poetel  Service  aadM  upon 
24  hour  notioa. 

532.33    MaSings  Prodnced  from 
Multiple  Addren  Lhts 

532.331    Wbole  LiaU.  Whea  all  of  the 
addraaaes  eo  each  Ust  art  aaed  to 
produce  a  msiiia»  tbe  laaihr  mut 
present  a  caaaoildatad  Fona  36S3 
summaricbtg  tke  iBdividual  swuaaiy 
outpat  inforaaHon  torn  each  Uat  used 
(along  with  previously  required 
dnnoMiatstirrnj  Siaarnefy  output 
informatioa  auiat  be  rataiiiad  by  the 
mailer  or  die  nailer'a  agent  for  a  penod 
of  one  year  from  the  date  of  mailing  and 
is  subtact  to  Postal  Service  aadit  upon 
request. 

532332    Extracts  of  lista.  Wben 
extracts  [less  than  all  of  the  addiesaes 
on  each  list)  aia  used  to  produce  a 
mailing.  In  addHion  to  tbe  requireineQts 
for  submitting  previously  required 
docuraentatioB  aad  retentioa  of 
summary  outpat  iniorautioo  described 
in  532331.  the  mailer  must: 

a.  Sabasit  one  consolidfltftH  Foira  3SS3 
sumaMcifkv  tbe  iodividaal  swamary 
output  iniocautioa  froiB  each  hat  used, 
provided  evenr  piece  in  tbe  caailiag 
bean  a  ZIP-f4  barcede  ar  contains  a 
ZIP -M  cade  in  tbe  addreee  as  aeelgaed 
by  CASS  oerdSadaatcUttg  aaltware:  or 

b.  Reprooeee  dM  extracted  addreases 
as  a  sii«le  new  liet  ueiog  CASS  certified 
matcbiog  software  aad  sabatt  one  Fona 
3553  for  tbe  auatokary  autp«t  information 
obtained  dveti^h  tbat  procaea. 

532.4    CASSCertiflcale.ifdieaaBie 
of  the  CASS  certified  eoltwafa  aaer  does 
not  appoar  an  dM  list  pufaliebed  eow- 
annu^  by  tbe  Poetal  Service,  a  copy  of 
the  CASS  certificate  of  tbe  eoitware 
user  mnet  aleo  aoooaipaoy  tbe  atailing. 

533    HowtoObtaiaCASS 
Certification.  To  afreops  ior  teetittg  of 
ZIP  +4  Biatobing  eoftsvare.  a  mailer  must 
contact  dM  Natioaal  Addren 
Information  Center 

CASS/ZIP+4  Matching.  National 
Address  Information  Center.  8000 
Priaary  Pky  Ste  101.  MeaiVbis  TN 
381«-O001.  Taiikinm  line  l-«»-Z3«- 
3isa  or  in  Toaneesee:  l-«a0-233-O«53. 


534    RfiQUOtEldBNTS  FOA 
COMPLETE  ADDRESSES  AND  FINEST 
LEVEL  OF  ZIP+4  CODES 

534.1  Basic  Requirements.  Except  as 
provided  by  S34.3.  a  complele  address 
as  defined  by  122S2  is  required  on  all 
pieces  in  maiUngs  at  any  ZIP +  4  or 
ZIP +4  Barcoded  rate.  Pieces  that  do  no! 
meet  complete  address  requirements  are 
not  eligible  for  any  ZIP  ■♦-4  or  ZIP +4 
Barcoded  rate  and  most  not  have  a 
ZIP  -f-  4  code  in  the  address  nor  bear  a 
ZIP +4  barcode. 

534.2  De£auU  Code*.  Akeraative  or 
default  ZIP +4  codes  <k  ZIP +4  barcodes 
are  not  acceptable  oa  aaailpieoes 
claimed  at  any  auioaation-baeed 
(ZIP-f4  or  ZIP ■♦-4  BarcodedJ  rate  wben: 

a.  the  ZiP+4  codes  for  apartaant 
ranges,  floors,  svites.  firau.  etc  witbin  a 
buildii^  as  hated  in  die  Foetal  Service 
ZIP+4  databaae.  are  finer  diaa  the 
default  code  for  tbe  boflding.  or 

b.  the  ZIP -(-4  codes  for  specified  boK 
number  renfjes  on  a  rural  or  highway 
contract  roate,  as  listed  in  the  Poetai 
Service  Zff+4  database,  are  finer  than 
the  default  code  for  the  rowte. 

534.3    limited  Exoeptioos 

534.31  Complete  Address  and 
Default  Code*.  Compliance  w<th  the 
addilianel  requirements  represented  by 
534.1  and  S34.Z  h  not  reqtdred  until 
September  1.  IWl.  after  whit*  date  all 
address  lists  mattiied  with  software  that 
has  obtained  a  CASS  certification  vaHd 
September  IWl  dirough  February  1992 
must  contain  addresses  that  meet  the 
complete  address  and  finest  level  of 
ZIP  +  4  code  requirements  defined  in 
122.92.  except  for  apartment  nmnber 
requiremente. 

534.32  AH  Complete  Adtlress 
Requireaienta.  Effective  March  1. 1992. 
all  address  ^Bia  matched  with  software 
that  has  obtained  a  CASS  certification 
valid  March  1992  dirough  August  1902  or 
thereafter  must  meet  the  confute 
address  and  finest  level  of  ZIP 4-4  code 
requirements  defined  ui  12ZJt. 

535    ZH»+ 4  DATABASE  PRODUCTS 

535.1    Descriptioas.  Tbe  foUoariog 
ZIP't-4  products  Bsay  be  ordered  from 
the  Po«iai  Servioe: 

a.  ZIP+4  Database  Tc^  and 
Quarterly  CumuiaUve  Updates,  wbicb 
contain  a  naeter  copy  of  i^  ZiP-<-4 
databaae  plus  qaarteriy  epdates  of  all 
add.  chaage.  or  delete  actions  that  have 
occurred  within  the  database  since  tbe 
last  release  date. 

b.  ZIP+4  Databaae  Tape  and  Monthly 
TransactkMU,  which  contain  a  maater 
copy  of  tbe  ZIP +4  data  base  phis 
monthly  apdates  of  ail  add.  diange.  or 


delete  aotiani  Ibat  have  occaTed  within 
the  database  einoe  tbe  laat  releeee  date. 

a  Tedauoai  Guide,  adddi  is  a  hard 
copy  (pa^r)  doceoMnt  dtat  provides 
data  formats  aad  field  definitioaB  of  da 
records  in  ZIP-)-4  prodaota.  The  gtdde 
autoaiaticafly  emeapawife  any  ZlP+4 
product  ordered,  bat  aay  abo  be 
ordered  separatdy  (or  laformadonal 
purposes. 

535.2    Orderii^Zn>+4  Databaae  Tape 
Products 

535.21  Availability.  Tbe  products  in 
535.1  a  and  b  are  available  for  tbe  entire 
nation  or  for  individual  elates.  For 
information  on  charges,  call  1-800-23*- 
3150  or.  in  Tenneasee.  1-800-233-OIS3. 

535.22  Where  to  Order.  The  products 
in  535.1  may  be  obtained  by  sending  i 
written  request  and  appropriate 
payment  to: 
ZIP+4  ftoduct  Order,  Natioaal  Address 

Information  Center.  B060  Privacy 
Parkway  Ste  101.  Memphis  TN  38166- 

oooa, 

535.23  Content  of  Reqoest.  In  the 
written  request  mailers  most  specify  the 
name  of  the  tope  prodact  desired  and 
either  die  ^ledfic  states  for  which 
information  is  deeired  or  that  die 
national  tape  ie  requested.  THe  reqoest 
must  aleo  specify  which  of  die  following 
magnetic  tape  oberactertstJcs  are 
required:  1800  BW  or  «S0  BPl. « track. 
ASCn  or  EBCDIC.  Reel  or  Cartridge  at 
38KBPL 

540  REQUIREMENTS  FOR 
NONBAROOOBD  PIECES  QUALIFYIMG 
FOR  ZIP+4  RATES 

541  GENERAL 
541.1    ApplicabiHty.The 

requireaente  fai  $42-646  epply  to  all 
pieces  daiaed  at  a  ZIP+4  rate  except 
those  on  which  the  requirement  far  a 
ZIP+4  code  has  been  aet  by  a  ZIP+4 
barcode  on  da  aeitpieoe  te  accordance 
with  tbe  reqoirements  of  550. 

541.2    Complete  Address  in 
Standardized  Address  Format 

541.21    Generel  Reqelrement  As 
prescribed  in  SS4,  e  complete  address 
(as  defined  in  iXm)  is  required  on  eadi 
piece  daiaed  at  any  ZIP  +4  rate.  Except 
as  provided  tai  S41.ZZ.  aU  mailpiecee 
claimed  at  ZIP+4  rate  tbet  ere  not 
prepared  by  da  mailer  to  bear  the 
corred  ZIP+4  barcode  (see  S50J  most 
bear  a  cosaplete  address  prepared  in  a 
standardised  fbrawt  as  described  in 
122.93. 

541.22    Exceptions 
541221    Initial  fanptementadon.  Until 
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September  1, 1991.  a  standardized 
address  is  recommended  but  not 
required.  Effective  September  1, 1991.  all 
address  lists  matched  with  software  that 
has  obtained  a  CASS  certification  valid 
September  1991  through  February  1992 
must  contain  addresses  that  meet  the 
address  requirements  described  in  122.9 
(except  for  apartment  number 
requirements). 

541.222    Final  Implementation. 
Effective  March  1, 1992,  all  address  lists 
matched  with  software  that  has 
obtained  a  CASS  certification  valid 
March  1992  through  August  1992  or  a 
subsequent  CASS  certification  must 
meet  all  of  the  address  requirements  in 
122.9. 

542    OCR  READABILITY 

542.1  OCR  Read  Area 

542.11  Definition.  Except  as  provided 
by  542.12.  the  OCR  read  area  (see 
Exhibit  542.1)  is  a  rectangular  area  on 
the  address  side  of  the  mailpiece  formed 
by  the  following  boundaries: 

a.  V^  inch  from  the  left  edge. 

b.  V4  inch  from  the  right  edge. 

c.  %  of  an  inch  from  the  bottom  edge 
(bottom  of  the  rectangular  area.) 

d.  2%  inches  from  the  bottom  edge 
(top  of  the  rectangular  area.) 

542.12  Exception.  Until  February  2, 
1992,  mailers  may  use  the  following  less 
stringent  boundaries  for  the  OCR  read 
area: 

a.  1  inch  from  the  left  edge. 

b.  1  inch  from  the  right  edge. 

c.  %  inch  from  the  bottom  edge 
(bottom  line  of  rectangle). 

d.  2V*  inches  from  the  bottom  edge 
(top  line  of  rectangle). 

542.2  Placement  of  Address 

542.21  General  Requirements.  Except 
as  provided  by  542.2Z  all  delivery 
address  lines  on  each  piece  in  the 
mailing  must  be  contained  within  the 
OCR  read  area  defined  in  542.1.  For 
purposes  of  this  section,  delivery 
address  lines  include  apartment  or  other 
secondary  address  unit  numbers,  house 
or  building  numbers,  street,  rural  route 
number,  highway  contract  route  number, 
box  number,  city,  state,  and  ZIP  Code.  A 
uniform  left  margin  must  be  maintained 
for  the  name  and  address  information. 

542.22  Exception.  Until  February  2, 
1992,  only  the  city/slate/ZIP  Code  line 
of  the  address  is  required  to  be  visible 
and  located  within  the  OCR  read  area 
defined  in  542.1  on  each  piece  in  the 
mailing. 


542.3    Limits  for  Non-Address  Printing 
in  OCR  Read  Area 

542.31    Non-Address  Printing  or 
Markings 

542.311    General  Requirements.  Except 
as  provided  by  542.312.  there  must  be  no 
markings,  printing,  or  die  cuts  (except 
for  the  edges  of  address  windows 
prepared  in  accordance  with  543)  in  the 
OCR  read  area  defined  in  542.1  on  either 
side  of.  or  below,  any  of  the  dehvery 
address  lines.  Non-address  printing  or 
markings  may  appear  within  the  OCR 
read  area  defined  in  542.1  only  if 
positioned  above  the  delivery  address 
lines.  This  requirement  also  applies  to 
addresses  printed  on  inserts  in  window 
envelopes.  For  purposes  of  this  section, 
delivery  address  lines  include  the 
apartment  or  other  secondary  address 
unit  numbers,  house  or  building 
numbers,  street,  rural  route  number, 
highway  contract  route  number,  box 
number,  city,  state  and  ZIP  Code.  For 
purposes  of  this  section,  address  lines 
exclude  the  name  of  the  recipient,  firm 
name,  building  name  and  optional  lines 
above  the  name  of  recipient  line  such  as 
keylines  and  optional  endorsement 
lines. 

542.312    Limited  Exceptions.  Until 
February  2, 1992,  the  prohibition  in 
542.311  apphes  only  to  printing  or 
markings  placed  in  the  OCR  read  area 
defined  in  542.1  on  either  side  of  or 
below  the  city/state/ZIP  Code  line  of 
the  address. 

542.32    Return  Addresses 

542.321  General  Requirement.  Except 
as  provided  by  542.322,  return  address 
information  must  not  appear  within  the 
OCR  Read  Area  (as  defined  in  542.1) 
and,  when  a  return  address  appears  on 
the  front  of  a  mailpiece,  it  must  appear 
in  the  top  left  comer  of  the  mailpiece, 
and  extend  no  further  than  half  of  the 
length  of  the  mailpiece  to  the  right  edge 
and  no  lower  than  one-third  of  the 
height  of  the  mailpiece  from  the  top 
(Exhibit  542.32). 

542.322  Limited  Exception.  Mailers 
are  not  required  to  meet  the  general 
requirement  in  542.321  until  February  2. 
1992. 

542.4    Optical  Character  Reader  (OCR) 
Readable  Type 

542.41    Type  Fonts.  A  type  font  that 
is  readable  by  USPS  Optical  Character 
Reader  (OCR)  equipment  is  required  for 
addresses  on  each  piece  in  the  mailing. 
Block  style  typewriter  and  line  printer 
type  are  normally  OCR-readable.  The 
type  fonts  listed  in  Exhibit  542.41  are 
considered  OCR-readable  type  fonts  if 
used  as  specified  in  542.42-542.48.  (The 
list  in  Exhibit  542.41  does  not  include  all 


styles  of  type  that  are  acceptable.)  Italic, 
script,  artistic,  Cyrillic,  other  highly- 
stylized  fonts,  and  dot  matrix  characters 
with  matrix  elements  separated  by  0.005 
inch  or  more  are  not  considered  OCR 
readable. 

542.42  Machine  Printed  Addresses 
Required.  All  lines  of  the  delivery 
address  must  be  machine  printed;  also 
see  542.45  and  542.46. 

542.43  Print  Quality.  A  high  degree  of 
print  quality  must  be  maintained. 
Mailpieces  bearing  printing  that  is 
smudged  or  faded,  or  that  contains 
either  voids  within  character  strokes  or 
extraneous  ink  outside  of  character 
boundaries,  are  not  acceptable  at  ZIP  +  4 
rates. 

542.44    Characters 

542.441  Character  Height.  The  height 
of  address  characters  must  be  no  less 
than  80  mils  (0.08  inch)  nor  more  than 
200  mils  (0.2  inch);  1  mil  =  0.001  inch. 

542.442  Character  Stroke  Width.  The 
width  of  address  character  strokes  must 
be  uniform  and  neither  less  than  10  mils 
(%  point)  nor  more  than  30  mils  (2 
points). 

542.443  Character  Height  to  Width 
Ratio.  The  height  of  address  characters 
divided  by  their  width  must  fall  between 
1.1  and  1.7.  A  mid-range  height  to  width 
ratio  of  about  1.4  to  1  is  recommended 
(the  height  divided  by  the  width  is  1.4). 

542.444  Character  Style.  Ten  or 
twelve  point  plain  style  type  is 
recommended.  (A  point  equals  0.0138  of 
an  inch.)  Upper  and  lower  case  letters 
are  permissible  provided  each  meets  the 
requirements  of  this  section. 

542.45  Use  of  Different  Type  Styles. 
Use  of  different  type  styles  within  the 
same  line  of  an  address  is  not 
permissible.  However,  different  lines  of 
the  address  may  be  printed  using 
different  type  styles.  It  is  recommended 
that  all  lines  and  characters  in  the 
address  be  printed  with  the  same  type 
style. 

542.46  Use  of  Upper/Lower  Case  or 
Large/Small  Capitals.  It  is 
recommended  that  addresses  be  printed 
in  all  upper  case  letters.  Use  of  upper 
and  lower  case  letters  in  addresses  is 
permissible,  as  is  the  use  of  large  and 
small  capital  letters  within  addresses, 
provided,  within  an  address  line,  the 
same  type  style  is  used  as  required  by 
542.45. 

542.47    Spacing  Requirements 

542.471    Space  Between  Characters. 
A  clear  vertical  column  of  at  least  10 
mils  (%  point)  and  no  more  than  40  mils 
(3  points)  must  exist  between  each 
character  of  the  address.  Proportional 
spacing  is  permissible  within  these 
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guiddiiiea.  Kanteg  (iA.  tk«  oreriaiipteg 
or  nectiiii  of  ckanctMa)  iB  not 


S<2.<7I    Spaos  Between  Words.  A 
cl6ar  TBitlow  epeoSi  twHBer  lees  tliati 
the  width  of  one  full  "em"  character 
(e.g.,  capital  M)  nor  aaere  tinn  the  width 
of  5  full  chaiatteiB.  most  erist  between 
worda  of  the  addp^as.  ffliis  tachideB 
spacing  between  the  atate  abbreriation 
and  the  ZIP +4  code.)  Proportional 
spacing  is  petsnisalUe  wi4iln  diese 
guidelines. 

542.473    Space  Between  Lines  of  the 
Address.  Spacing  belwaan  lioas  of  tha 
addraaa  must  ba  uoiioraa  and  neitber 
less  than  30  mils  (2  points)  nor  more 
than  the  height  of  2  full  characters  (i.e., 
400  mils  or  29  points). 

HIM    Skew  ofAMtaaa  Uses.  The 
lines  of  tfaa  addieaa  oaat  not  ba  akewvd 
(slantwi)  omc*  than  S  da^vea  relative  to 
the  boMom  adge  of  dM  owflpleoe. 


543    REFLECT  ANCX  RBQUIREIdENTS 

FOR  ADDRESS  AREA 

543.1    Area  SeMect  to  RefiectMue 

Requirements 

545.11  DefMtton.  Except  m  provided 
by  KS.1Z,  that  poftkM  of  the  OCK  rend 
area  (aa  defined  in  542.311)  that  U  on 

either  side  of  and  betew  the  deh*wy 
addreaa  line*  HMitt  meet  the 
recrements  in  S43.Z-543.S.  TMa 

requirement  applies  to  ell  pieces  in  fl»e 
mailing. 

543.12  Limited  Exception.  Untfl 
February  1, 19W,  the  reqoireraents  in 
543.»-64S.8  app*y  oniy  to  that  portion  of 
the  OCR  read  area  (as  defined  in  542.1) 
that  is  on  either  aide  of  and  ijelow  Ae 
cityfatatef  ZIP  Code  line. 

543.2    Background  Reflectance. 
Within  the  area  defined  in  543.1.  the 
material  on  which  the  delivery  address 
will  appear  (enveiope,  card,  insert 
materiaL  or  outermosl  sheet)  most 
produce  a  background  reflectance  of  at 


least  50  peroant  in  dw  red  and  4S 

percent  in  the  ^can  poitlona  of  the 
opdcal  apectram  nrhan  nwaanrad 
Poatal  Serrtea  or  USPS^oansad 
envelope  laflectaace  meter.  (White  and 
pastel  cokn  feneraUy  sating  tl^ 
requicement) 

543.3    Print  Contrast  Ratio 

543.31  Deflnition.  The  prinl  contrast 
ratio  represents  the  contrast  betweer. 
the  ink  used  in  the  address  and  the 
backpvnnd  of  tha  aniipieoe. 

543.32  Raqalred  Ratio.  A  print 
contrast  ratio  ynatar  than  or  aquai  to  40 
percent  in  both  tha  red  aad  g^ean 
portions  of  tha  optlcai  spectrum  is 
reqaksd.  if  glaasine  windows  are  used 
the  print  contrast  ratio  must  be  greater 
than  or  equal  to  45  percent. 

543.33  How  the  Prtnt  Contrast  Ratio 
is  Determined.  The  print  contraat  ratio  is 
determined  in  the  following  manner 
using  a  Postal  Sei»lce  or  irePS-ticensed 
envelope  reflectance  meter 


PCR 


Rtflectance  of  The  Background  »TtefleCt«nce  of  the  Ink 
RaOAcUoce  of  the  Baok^rowMl 


X  100=  -% 


NalK  Tliis  wqairsiBsat  is  gaaeiaUy 
satisiad  by  uaiqg  black  wr  dark  b^  lak  so  a 
whitt  backgnmnd.  Oiiar  oelor  conbUatiaoa 
should  be  meaa«r«4l  te  eoaun  conpUaace 
with  the  ininlnmni  print  oontiaat  ratia 


5aJ4    OpacHy.  ftw  shipe  awlerial 
insert  ■alerial  as  viewed  t)»QO|^  aa 
envelope  wlnoww,  or  On  nutennoet 
sheet  of  a  mailpiece,  nnst  hare 
sufficient  opacity  to  prevent  non- 
address  printing  front  "showing 
through"  to  the  extent  that  (t  wfll  affect 
OCR  pmLesstiig.  The  print  contrast  ratio 
of  the  non-addtesa  pitet  that  shows 
through  in  (he  OCR  read  area  and 
barcode  clear  zone  must  not  exceed  15 
percent  when  measured  In  &e  red  and 
green  spectra. 

543.35    Dark  Fibers  and  BnckgnNnd 
Pattacaa.  Tba  aatarisl  oa  MpUch  lbs 
delivery  addraas  wid  appear  (eavelope. 
card,  laaart  awteriaL  ar  oHtanaost  abeetj 
must  not  coatahi  dark  flbars  or 
backgnand  paHama  (e#,  cberkm.  ate) 
that  paaduosaprialcoalBastcaltoaf 
more  than  IS  psmsat  wban  aaaaaNd  in 
the  red  and  green  spectra.  If  material  an 
which  the  delivsiy  addreas  wlU  appear 
is  printed  in  a  "h^one  screen"  It  must 
not  ooirtain  fewer  van  VN  unea  per  inch 
(dot  siie]  or  be  printed  with  more  &en  a 
20  percent  screen- 


544    ADOmONALREQUIMMENTS 
FOR  ENVELOPES  WITH  ADDRESS 
WINDOWS  AND  ADDRESS  INSnrrS 

544.1    Clear  Space.  A  dear  spaoa  of 
at  least  V^  inch  is  required  between  Ibe 
address  block  and  the  top,  bottom,  and 
side  edges  of  the  eddrees  window.  This 
clear  apace  asnat  remala  even  when  tha 
insert  is  nuived  to  its  {dl  limits  in  each 
direclkB  within  tbe  envnlopa.  Tbe 
bottom  ed0e  of  the  addrass  window 
must  not  extend  HMrs  than  %  of  an  inch 
into  the  baroode  dear  none  (see  MS). 

544.2    Window  Cover  Maierial 

544.21  Type  of  Meterial  Address 
windows,  if  covered,  nnist  be  covered 
with  a  non-tinted  deer  or  transparent 
materiaL  The  recommended  window 
cover  material  is  cefhipfaane  or 
polystyrene. 

544.22  Classhie.  Although  glassine  i» 
a  permissible  address  window  cover,  it 
is  BOBsewhat  opaqne  and  a  bl^nr  print 
contrast  ratio  is  needed  to  aesare  OCR 
raadabdity  oi  tbm  addreaa  lbnH«h  diis 
material  Tbereiore,  gtaaatoe  awy  be 
used  for  window  oovar  aialerial  only  If 
the  Bikiiass  infomatioo  aeaaared 
thromh  dM  flassine  Bsats  a  priat 
contraat  ratto  of  46  perceat  wben 
measiand  as  described  in  StLL 

544.2S    AMsiliasant  AM  edges  of  dw 
window  oovertog  aulerial  nMst  ba  g^ed 
aeoaaly  to  the  ana 


544.3    Print  Contrast  Ratio.  As 
viewed  through  the  window  mateiiaL 
the  address  must  meet  the  minimum 
print  contraat  ratios  described  in  5U. 

545    Barcode  Clear  Zone 

545.1  Requirement.  Each  piece  in  tbe 
mailing  must  contain  a  barcode  dear 
zone. 

545.2  Dimensions.  The  barcode  clear 
zone  (see  Exhibit  545)  Is  a  rectangular 
area  fonned  inside  the  following 
boundariev 

a.  %  of  an  inch  from  the  bottom  edge 
of  the  mailpieoe, 

b.  4Mi  inches  from  tha  right  edge  of  the 
maflpiece, 

c.  The  right  edge,  and 

d.  Tha  bottom  edge. 

545.3  Refledaaoa.  Tbe  barcode  deer 
zone  is  subject  to  the  raflactaaoe 
requiramants  in  551.4. 

5454    What  Uay  Appear  in  dm 
Barcode  Oar  r  Zona.  Exoept  ior  a 
barcode  that  baa  been  prapariy  pmpaiad 
in  accordaaoe  with  550.  no  prtedsBi 
maddj^a,  taba.  or  wa&r  seals  may 
appear  la  the  barcode  dear  xone.  uolase 
they  meet  the  reqolrements  of  551.4. 

545.5    Address  Windows.  The  bottom 
edge  «f  an  eddrees  window  nm^  be  at 
least  %  kwh  froB  (ha  bottoBD  edge  aff  the 
envelepa.  Sae  8n,SI  for  additkmal 
requlraaaals  ooaoaialng  tobs  or  < 
seals  in  the  barcode  dear  zone. 
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545.a    Notice  of  Imfad  of  Advanced 

Barcode  System.  Upon  deployment  of 
the  Advanced  Bar  Code  (ABC)  syatent. 
the  Postal  Service  plana  to  move  tbe 
barcode  dear  zone  and  read  area  Vi 
inch  further  to  tbe  left  for  those  auilers 
printing  barcodes  in  tbe  lov^er  right 
comer  of  the  mailpiece.  At  that  time,  the 
barcode  clear  zone  will  extend  4% 
inches  from  the  right  edge  of  Ibe 
mailpiece,  and  the  left-most  bar  of  the 
barcode  will  have  to  begin  between  4  % 
and  3 'A  inches  from  the  right  edge  cd  the 
mailpiece. 

546    ABILITY  TO  ACCEPT  POSTAL 
SERVICE  WATER-BASED  BARCODE 
INK 

546.1  General  Reqairement.  The 
paper  or  other  material  used  for  tbe 
envelope  or  outermost  sheet  of  tbe 
address  side  of  aiailpieces  claimed  at  a 
ZlP-f-4  rate  must  allow  USPS  ink  Jet 
printers  used  with  Optical  Character 
Reader  [OCR]  equipment  to  print  a 
ZIP  4-  4  barcode  on  the  piece  without 
smearing. 

546.2  Drying  Time.  The  paper  or 
other  material  must  allow  water-based 
ink  applied  by  ink  jet  to  dry  within  one 
second  without  smearing. 

546.3  Non-Paper  Materials.  Certain 
non-paper,  plastic-Iike  materials,  such 
as  spun  bonded  Olefin,  are  not 
acceptable  for  mailpieces  claimed  a*  a 
ZIP->-4  rate  because  they  will  not  allow 
water-based  USPS  ink  jet  applied 
barcode  ink  to  dry  without  smearing. 
Non-paper  materials  will  be  acceptable 
for  mailpieces  claimed  at  a  ZIP-^4  rate 
only  if  that  material  is  approved  by  the 
Postal  Service  Engrneerfng  end 
Development  Center  (EDC)  (see  548.5). 

548.4  Glossy  and  Coated  Paper. 
Coatings  applied  to  peper,  particularly 
glossy  coefings.  mey  prevent  qwick 
drying  of  the  water-based  ink  used  by 
USPS  ink  let  prtnter  to  appty  barcodes. 
Glossy  and  coated  paper  may  be  sent 
for  testing  by  the  EDC  (see  546.5). 

546.5    Material  Testing  Procedures 

546.51  Wha  t  to  Submit.  Mailers 
wishing  to  have  Bkateria)  tested  to 
determtaie  its  ability  to  accept  ink 
without  amearing  under  tbe 
specification  in  546.1-546.2  must  submit 
at  least  50  sample  maitpteces  and  a 
letter  of  request.  To  assist  the  EE>C  in 
evaluating  the  sample  material  in  the 
context  of  its  intended  use,  tbe  letter 
must  describe  the  material,  tbe 
mai^Meces  it  will  be  used  io  produce, 
the  mailpieces'  contents  and 
construction,  the  nnmber  of  pieces  being 
produced,  sod  the  tevd  of  preparatitMi 
(e.g„  presort). 

548.52  Where  to  Submit  Requests 
for  testing  muat  be  addtesaed  to: 


USPS  Engineering  and  Devek^awnt 
Center.  5403  Lee  Highway,  Menifieb) 

V  A  22082-8101. 

546.53    When  to  StdxniL  Reqaesta  lor 
testing  must  be  sabaiitted  at  least  ft 
weeks  prior  to  the  date  of  maibng. 

54».54    Testily.  Tbe  EDC  will 
determine  wbether  tbe  naterial  osed  in 
the  sample  mailpiece  neets  tiie 
reqoireatents  prescribed  in  546^1-548.4. 
Approval  wdl  be  granted  only  if  testing 
shows  the  material  will  alk>w  water- 
based  USPS  ink  jet  applied  ink  to  dry 
within  one  second. 

546.55  Results.  Tbe  mailer  wtU  be 
notified  of  Ibe  EDC's  test  results  in 
writing.  If  the  mailpiece  is  found  to  meet 
the  requirements  of  545.1-54&4,  the 
EDC's  letter  of  approval  wUl  indude  a 
unique  number  that  refers  to  tbe  specific 
mailpiece  represented  by  tbe  samples 
tested.  Tbe  letter  will  be  accompanied 
by  one  or  more  of  tbe  sample  pieces 
originally  submitted  by  tbe  mailer,  and 
eadi  will  bear  the  unique  number 
contained  in  the  letter. 

546.56  Use  of  Approval.  The  EDC's 
letter  of  approval  (showing  the  unique 
number]  serves  as  evidence  that  the 
material  meets  the  requirements  of 
546.1-546.4.  A  copy  of  that  letter  must  be 
an  attachment  to  each  mailing  statement 
submitted  for  mailings  using  the  tested 
material. 

548.57  MaiKng.  Post  offices  must 
accept  the  EDC's  letter  as  evidence  of 
compHance  with  548J-546.4.  However, 
the  mailer  must  be  prepared  to 
demonstrate  that  tbe  mailpieces 
presented  for  mailing  are  the  same  as 
those  described  in  the  letter  requesting 
EDC  testing  if  directed  to  do  so  by  the 
office  where  tbe  aiailpieces  are  verified 
prior  to  acceptance.  In  order  to  expedite 
acceptance,  mailers  whose  pieces  are 
questioned  in  this  regard  may  pay  the 
next  higher  rate  for  which  their  mailings 
may  qualify  and.  upon  successful 
completion  of  an  appeal  under  133,  may 
seek  a  refund  as  appropriate. 

550  Requirements  for  Barcoded  Pieces 

551  ZIP+4  Barcode  Requirements 

551.1    Barcode  Format.  A  ZIP -K  4 
barcode  is  atade  vpoia  single  field  of  52 
bars.  The  information  content  of  tbe 
barcode  is  distinguished  by  tbe  height  oJ 
the  ban,  either  tail  (full)  or  ^lort  (half) 
bars,  which  represent  a  "one  "  or  a 
"zero"  to  a  USPS  barcode  sorter.  These 
bars,  wben  separated  into  groupe  of  5, 
represent  each  of  the  9  digits  of  a  ZIP+4 
code,  plus  a  tenth  digit  designated  as  the 
"correction  drgft."  The  first  and  Fast  bars 
of  the  barcode  are  "frame  bars"  and 
must  always  be  fsU  bars  (see  Exhibit 
551.1).  The  sequence  of  bars  mast 
represent  the  ZIP-t~4  code  (indodiag  the 


appropriate  correction  character)  in  tha 
address  of  dK  piece,  accordiag  to  tiia 
code  defined  in  Exhibit  S51.1. 
[Rederignate  ExMhtt  324.72  as  ExMbtt 

551.1  J 

551.2  Barcode  Location 

551 .21    Genera  1 .  The  ZIP  -t-  4  ba  rcode 
must  be  located  in  the  "barcode  reed 
area"  on  the  address  side  of  the 
mailpiece  within  a  cleer  space  known  as 
the  "barcode  dear  zone." 

551.22  Barcode  Clear  Z;ane 

551.221  Dimensions.  The  barcode 
clear  zone  (see  Exhibit  545)  is  a 
rectangular  area  formed  inside  die 
following  bowidaries:  a.  H  of  an  inch 
from  tbe  bottom  edge  of  the  mailpiece,  b. 
4  Vi  indies  from  the  right  edge  of  the 
mailpiece,  c  the  right  edge,  and  d.  the 
bottom  edge. 

551.222  What  May  Appear  in  the 
Barcode  Clear  Zone.  Except  for  a 
barcode  that  has  been  properly  prepared 
in  accordance  with  550.  no  printing. 
markings,  labs,  or  wafer  seals  that 
would  lower  the  reflectance  to  less  than 
50  percent  io  the  red  aiul  45  percent  in 
the  green  portions  of  the  optical 
spectnun  (see  551.4)  can  be  placed 
within  tbe  barcode  cleAi  looe. 

551.23  Baroode  Read  Area 

551.231  Placement  of  the  Barcode. 
The  entire  barcode  must  be  completely 
contained  within  the  barcode  read  area 
(see  Exhibit  551.21.  The  barcode  read 
area  is  fonned  by  the  limits  described  in 
551.232  and  551.233. 

551.232  First  Bar  Location.  Within 
the  barcode  clear  zone,  tbe  left-moat  bar 
of  the  barcode  must  be  kicated  between 
3V4  inches  and  4  inches  from  the  ri^t 
edge  of  the  auilptece  (the  tMtrizontai 
position  of  tbe  barcode). 

551.233  Vertical  Location.  Tbe 
vertical  position  of  the  barcode  must  be 
in  the  area  between  ^le  mcb  and  Vi« 
inch  from  the  bottom  of  tbr  inailptece. 
The  bottom  of  the  bars  must  be 
positioned  V»  inchirVi*  mch  from  tbe 
bottom  edge  of  tbe  mailpiece  (see 
Exhibit  551.2). 

551.24  Berco<les  00  Inserts.  ZIP -»- 4 
barcodes  may  lie  printed  on  inserts  tbat 
will  appear  tbroagh  a  window  in  aa 
envelope  provided  both  tbe  window  on 
the  envelope  and  die  barcode  on  tbe 
insert  laect  tbe  specific»tions  in  561.7. 

551.25  Notice  of  Impact  of  Advwiced 
Barcode  System.  Upon  deployment  of 
the  Advanced  Bar  Code  (ABC)  systeai, 
the  Postal  Service  plana  to  laove  the 
barcode  dear  sane  and  read  area  V* 
inch  fertber  to  dw  left  for  diose  saailcrs 
printing  bertades  in  die  lower  ri^ 
comer  of  Ibe  mailpiece.  At  tel  taae.  the 
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barcode  clear  zone  will  extend  4% 
inches  from  the  right  edge  of  the 
mailpiece.  and  the  left-most  bar  of  the 
barcode  will  have  to  between  4V4  and 
3V^  inches  from  the  right  edge  of  the 
mailpiece. 

(Redesignate  Exhibit  324.73  as  Exhibit 
551.2.) 

551.3  Barcode  Dimensions  and  Spacing 

551.31  Full  Bar  Height.  A  full  bar 
must  be  0.125 ±0.010  inch  in  height. 

551.32  Half  Bar  Height.  A  half  bar 
must  be  0.50±0.010  inch  in  height. 

551.33  Bar  Width.  The  Width  of  all 
bars  mst  be  equal  and  must  be 

0.020  ±0.005  inch. 

551.34  Horizontal  Spacing. 
Horizontal  spacing  of  the  bars  must  be 
22  ±  2  bars  per  inch.  Pitch  (a  bar  and  a 
space)  must  be  at  least  0.0416  of  an  inch 
and  no  greater  than  0.05  of  an  inch.  The 
spacing  (a  clear  vertical  column) 
between  bars  must  never  be  less  than 
0.012  of  an  inch. 

551.4  Reflectance 

551.41  Background  Reflectance.  The 
material  on  which  the  barcode  will 
appear  (envelope,  card,  insert  material. 
or  outermost  sheet)  must  produce  a 
background  reflectance  of  at  least  50 
percent  in  the  red  and  45  percent  in  the 
green  portions  of  the  optical  spectrum, 
within  the  barcode  clear  zone  when 
measured  with  a  USPS  or  USPS  licensed 
envelope  reflectance  meter.  (White  and 
pastel  colors  generally  satisfy  this 
requirement.) 

551.42  Print  Contrast  Ratio.  A  print 
contrast  ratio  (see  543.33)  of  at  least  30 
percent  is  required  between  the 
background  material  of  the  mailpiece 
and  the  barcode  within  the  barcode 
clear  zone. 

551.43  Opacity.  Envelope  material, 
insert  material  as  viewed  through  a 
barcode  window,  or  the  outermost  sheet 
of  a  mailpiece.  as  applicable,  must  have 
sufficient  opacity  to  prevent  printing 
from  "showing  through"  to  the  extent 
that  it  will  interfere  with  postal 
equipment  that  reads  the  barcode.  The 
print  contrast  ratio  of  print  (other  than 
the  barcode)  that  shows  through  in  the 
barcode  clear  zone  and  barcode  read 
area  must  not  exceed  15  percent  when 
measured  in  the  red  and  green  spectra. 

551.44  Dark  Fibers  and  Background 
Patterns.  The  material  on  which  the 
barcode  will  appear  (envelope,  card, 
insert  material,  or  outermost  sheet)  must 
not  contain  dark  fibers  or  background 
patterns  (e.g.,  checks,  etc.)  that  produce 
a  print  contrast  ratio  of  more  than  15 
percent  when  measured  in  the  red  and 
green  spectra.  If  material  on  which  the 
barcode  will  appear  is  printed  in  a 
"halftone  screen"  it  must  not  contain 


fewer  than  200  lines  per  inch  (dot  size) 
or  be  printed  with  more  than  a  20 
percent  screen. 

551.5  Skew  and  Baseline  Shift.  The 
combined  effects  of  positional  and 
rotational  skew  (slant)  of  the  barcode 
must  be  limited  to  a  maximum  rotation 
of  the  bars  of  ±  5  degrees  from  a 
perpendicular  to  the  bottom  edge  of  the 
mailpiece.  The  bottom  of  any  bar  must 
not  be  more  than  0,005  inch  from  the 
bottom  of  each  adjacent  bar. 

551.6  Printing  Irregularities. 
Extraneous  ink  or  ink  voids  must  not 
cause  any  bar  to  fail  to  meet  the 
dimension  and  spacing  requirements  in 
551.3. 

551.7  Additional  Requirements  for 
Barcodes  on  Inserts  that  Appear 
Through  Windows 

551.71    General.  In  addition  to  the 
requirements  in  551.1-551.6,  a  barcode 
printed  on  an  insert  and  appearing 
through  a  window  in  the  barcode  clear 
zone  must  meet  the  conditions  in  551.72 
and  551.73. 

551.72    Barcode  Window  Specifications 

551.721  Window  Dimensions 

a.  The  right  edge  of  the  window  must 
be  at  least  V*  of  inch  from  the  right  edge 
of  the  envelope. 

b.  The  left  edge  of  the  window  must 
be  at  least  4V%  inches  from  the  right  edge 
of  the  envelope. 

c.  The  top  edge  of  the  window  must  be 
at  least  V»  of  an  inch  from  the  bottom  of 
the  mailpiece. 

d.  The  bottom  edge  of  the  window 
must  form  part  of  the  bottom  edge  of  the 
envelope  (see  551.722). 

551.722  Window  Construction 

a.  Windows  must  extend  fully  to  the 
lower  edge  of  the  envelopes  and  must  be 
of  wrap  around  construction. 

b.  Windows  must  be  covered  with  a 
clear  plastic  material  (see  551.723). 

c.  All  edges  of  the  window  covering 
material  must  be  glued  securely  to  the 
envelope. 

551.723    Window  Cover  Material. 
Barcode  windows  must  be  covered  with 
a  non-tinted  clear  or  transparent 
material.  The  recommended  window 
cover  material  is  cellophane  or 
polystyrene.  (Glassine  is  a  permissible 
barcode  window  cover  but  is  somewhat 
opaque.)  As  viewed  through  the  window 
material,  the  barcode  must  meet  the 
minimum  print  contrast  ratio  described 
in  551.4. 

551.73    ZIP-»-4  Barcode  Location 
Requirements 

551.731    Movement  of  Insert.  The 
barcode  must  stay  within  the  location 
requirements  of  551.2  when  the  insert  is 


moved  to  any  of  its  limits  within  the 
envelope. 

551.732    Clear  Space.  A  clear  space 
of  at  least  V4  inch  must  be  left  between 
the  barcode  and  the  top,  left,  and  right 
edges  of  the  window.  (As  required  by 
551.722,  there  is  no  bottom  edge  to  the 
window.)  This  clear  space  must  remain 
even  when  the  insert  is  moved  to  any  of 
its  limits  within  the  envelope. 

552    5-DIQIT  BARCODE 
REQUIREMENTS 

552.1  General.  Pieces  in  ZIP +4 
barcoded  rate  mailings  may  contain  5- 
digit  barcodes,  provided  at  least  85 
percent  of  the  pieces  in  the  mailing 
contain  a  ZIP -I- 4  barcode  as  required  by 
325.3.  424.831.  562.1.  and  624.63.  All  S- 
digit  barcodes  must  meet  the 
requirements  of  551.3  through  551.7, 

552.2  and  552.3. 

552.2  5-Digit  Barcode  Format.  The  5- 
digit  barcode  must  be  prepared  as 
described  in  551.1.  except  that  there 
must  be  a  single  field  of  32  bars 
consisting  of  a  frame  bar,  a  series  of 
bars  that  will  represefnt  the  correct  5- 
digit  ZIP  Code  for  the  address  on  the 
piece  (see  Exhibit  551.1),  a  correction 
digit,  and  a  final  frame  bar.  The 
correction  digit  will  be  determined  by 
adding  the  numbers  in  the  5-digit  ZIP 
Code  and  determining  what  single-digit 
number  must  be  added  to  that  sum  to 
make  the  total  a  multiple  of  10  (a 
number  that  ends  with  a  zero). 

552.3  5-Digit  Barcode  Location 

552.31  5-Digit  Barcodes  Printed 
Directly  on  Mailpieces.  The  5-digit 
barcode  printed  on  mailpieces  that  do 
not  have  a  window  for  a  barcode  insert 
must  be  located  on  the  mailpiece  in 
accordance  with  the  requirements  in 
551.2,  except  that  within  the  read  area, 
the  left-most  bar  of  the  barcode  must  be 
located  between  3Ve  inches  and  4  inches 
from  the  right  edge  of  the  mailpiece  (see 
Exhibit  552.31).  (Upon  deployment  of  the 
Advanced  Barcode  System,  the  Postal 
Service  plans  to  require  that  the  left- 
most bar  be  located  between  4Vi  and 
4V4  inches  from  the  right  edge  of  the 
mailpiece.) 

(Redesignate  Exhibit  325.52c(l)  as 
Exhibit  552.31.) 

552.32  Barcodes  Printed  on  Inserts. 
5-digit  barcodes  printed  on  inserts  that 
will  appear  through  a  barcode  window 
must  be  located  in  accordance  with  the 
requirements  of  551.73  or  552.31.  Pieces 
prepared  with  5-digit  barcodes  that 
appear  through  windows,  and  pieces 
prepared  with  barcode  windows  through 
which  no  barcode  appears  are  not 
eligible  for  any  automation-based  rates. 
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620    GLASSiFlCATIQN 


624    '^nHOmONSrOkSPBCSFlC 

bulm.  mAtb  preparaticm  levels 

624.1    Basic  Level  Rate  Eligibility 

624J1    GeoeraL  (Add  the  foUowing 
senteace  to  ^m  end  ol  the  sectioii:) 
Pieces  in  a  basic  level  rate  maibng 
should  not  bear  a  S-di^it  barcode.  Piecea 
that  bear  either  a  ZIP-f-4  or  5-digit 
barcode  must  be  prepared  as  specifred 
in  &50  and  the  barcodes  must  repreaenl 
the  carrect  ZIP-f-4  code  or  S-digit  ZIP 
Code  for  the  defrvcry  address  on  the 
mailpiece. 


624.2    Five4)iBit  Presort  Levd 

Eligibility 

624.21    General.  (Add  the  following 
sentence  to  the  end  of  tf»e  section:} 
Pieces  in  a  5-digit  level  rate  mailing 
should  not  bear  a  &-digit  barcode.  Pieces 
that  bear  either  a  ZW-^-4  or  5-digit 
barcode  must  be  prepared  as  specified 
in  550  and  the  beitxxtes  rasst  represent 
the  correct  ZIP-»-4  code  or  5-dfgit  ZTP 
Code  for  the  deBTery  address  on  the 
mailpiece. 


624.3  Carrier  Rosle  Presort  Level 

EligSnlity 

624.31    GeneiaL  (Add  the  fallowing 
sentence  to  the  end  of  the  sectionO 
Pieces  in  a  cairiei  route  presort  mailing 
should  not  bear  a  S-digit  barcode.  Pieces 
that  bear  either  a  ZIP-V4  or  5-digit 
barcode  must  be  prepared  as  specified 
in  550  and  the  barcodes  must  represent 
the  correct  ZIP-^4  code  or  5-digit  ZIP 
Code  for  the  delivery  address  on  the 
mailpiece. 
*        *        *        •        * 

624.4  Basic  ZIP-»-4  Rate  Maitings 

624.41    GeneraL  Each  mailing  must 
meet  the  requirements  of  623  and  624.4. 
Only  letter-size  pieces  that  bear  a 
correct  ZIP -(-4  code  and  meet  the 
requireaients  of  624A2.  through  624.49 
may  quali^r  for  the  basic  ZIP -^4  rate. 
Pieces  in  a  basic  ZIP->-4  mailing  that 
bear  only  a  correct  &-digit  ZIP  Code  are 
subject  to  the  basic  level  rate. 

Natr  Carrlv  roate  pcesort  level  rate  ptaou 
must  not  be  tacMsd  Ib  ■  bMk  ZIP-M  rale 
mailing. 


624.43    ZIP  Cade  and  M^9M 

Requircnenrts 

824.431  Required  Perceotage  of 
ZIP-»-4  Coded  and  Properly  Addressed 
Pieces.  At  feaat  a&  percent  of  the  totat 
piecea  in  each  maiLing  nut  bear  the 
correct  nuiBehc  ZIP-^4  code  that  is  the 
finest  level  (dapdi)  of  ZIP -^4  code  Uatad 
in  the  current  USPS  ZIP-t-4  daUbase  for 
the  delivery  addresa.  as  specified  in  530 
and  541.3.  Either  the  correct  aiunehc 
ZIP-t-4  code  kk  the  sddresa  or  the  cotrset 
ZIP  -f-  4  barcode  (prepared  in  accordance 
with  551)  will  satisfy  the  requireasent  for 
a  ZIP -I- 4  code.  Pieces  bearing  a  ZIP-t-4 
barcode  mast  also  bear  cither  the 
correct  nuBwric  5-digtt  ZIP  Code  or  the 
correct  numeric  ZIP-t-4  code  in  the 
address. 

Note:  The  85  percent  ZIP-t-4  code 
requlieiwant  nsy  be  ifpttei  to  a  maffing  hat 
or  cjwie  rather  dtas  as  iodWuiaal  nwAing 
under  the  coadidaw  in  Ml 482 

624.432  Addcessfaig  Requirements. 
Except  as  provided  by  S31J6. 534.3.  and 
541.^  eac^  piece  in  the  mailing  that 
bears  the  correct  ZIP-f4  code  (as 
specified  in  624431}  oust  also  bear  a 
complete  address  (see  122.92]  and. 
unless  the  piece  bears  a  ZIP-t-4  barcode 
as  prescribed  in  624.49.  the  address  must 
appear  in  a  standardized  format  (see 
122.92).  Addresses  must  be  pr^axed 
using  Coding  Accuracy  Support  System 
(CASS]  certified  ZIP-t-4  matching 
software  as  specified  in  531  and  532. 

62444    Pbyaical  Mailpiece 
Requirements  for  General  Automation 
Compatibility.  Each  piece  in  die  mailing 
must  meet  the  requirements  is  52a 

624.45    Reqiiirenerrts  for  OCR 

Processing 

624.451  Pieces  Not  Prepared  with  a 
ZIP-t-4  Barcode.  Each  piece  in  the 
mailing  that  does  not  bear  a  ZIP-t-4 
barcode  (pr^ared  tai  accordance  with 
551}  BUBt  aseet  the  rei^uremcDts  in  54a 

625.452  Pieces  Prepared  with  a 
ZIP -^4  Barcode.  Pieces  that  beer  a 
ZIP -1-4  barcode  b«t  are  claimed  at  a 
ZIP->-4  rate  maet  meet  the  reqairements 
of  550  rather  than  &4a 

624>«&    Presort  (Text  of  existing 
624.444.) 

624.47    Maildng.  (Text  of  existing 
624.44&) 

624>M    Docamentatioa  for  Basic 
ZIP-t-4  Rate  Mailmgs.  (Text  of  existing 
624.446;  renumber  exiting  fla4.446a, 
624.446a(lX  e24Am»(2},  and  624.44eb  as 
624.4ftl.  62«.4eia,  024.4«lb,  624.482, 
respectively,  hi  renambered  ©4.481. 
change  the  reference  "•24.448b"  to 
"024482."  In  renvmbefed  624.482, 
change  d»e  reference  "eM.446a"  to 
"624.461.") 


e2U»    Pieces  Prepared  Wmh  Barcodes 
and  Barcode  Windows 

624.491  Pieces  Prepared  WHh  2m»-t^  4 
Barcodes.  TTie  correct  ZIP-t-4  barcode, 
prepared  as  specified  in  551  and 
representing  the  finest  level  of  ZIP-t-4 
code  for  the  delivery  adckess  shown  or 
the  piece  (see  624.43).  may  apfwar  ob 
pieces  in  a  basic  ZiP-t-4  rate  maiba^  To 
qualify  for  the  basic  ZIP-t-4  rata,  piecea 
that  bear  a  ZIP-t-4  barcode  as  specified 
in  551  need  not  meet  the  OCR 
readability  requiremests  in  540.  but 
must  be«  a  complete  address  iBcladiag 
either  the  cwrcct  mmeric  ZIP-t-4  code 
or  SKiigit  ZIP  Code  in  the  address. 
Piecea  bearing  neither  the  correct  Zff>-Ht 
barcode  aor  the  correct  numeric  ZiP-t-4 
code  maat  bear  the  correct  Bueric  &- 
digit  ZIP  Code  and  will  qualify  for  the 
basic  level  rate. 

624.492  Pieces  Prepared  With  Five- 
Digit  Barcodes.  Mailers  may  ptace  5- 
digit  barcodes  prepared  in  accordance 
with  55Z  on  pieces  in  a  basic  ZIP-f-4  rate 
mailing.  Such  pieces  w>R  qeah'fy  for  die 
basic  level  rete  either  when  they  bear  a 
numeric  5-<figif  ZIP  Code  in  the  address 
or  when  the  5-digit  barcode  appears 
through  a  window,  if  the  5-digit  barcode 
is  printed  directly  on  the  ootside  of  a 
mailpiece  that  also  bears  s  correct 
numeric  ZfP-^4  code  in  the  address  fas 
defined  in  624.43)  and  mnii  the 
requirements  of  540,  fhet  piece  may 
qualify  for  the  basic  ZIP-f4  rates  and 
count  toward  die  85  percent  ZlP-f  4  code 
requirement  hi  824.431.  If  the  S-digrt 
barcode  appears  throng  a  window,  the 
piece  netther  qrrslifies  for  a  Z!P+4  rale 
nor  counts  toward  die  85  percent 
requirement  hi  824.431. 

624.483    Pieces  Prepared  With 
Barcode  Windows  Through  Which  No 
Barcode  Appears.  Pieces  prepared  with 
a  window  in  the  barcode  dear  zone 
through  which  neither  a  2aP-t- 4  barcode 
nor  a  5-<bgit  barcode  appears  neither 
qualify  for  the  basic  ZIP -(-4  rates  nor 
count  toward  the  85  percent  ZIP-f  4  code 
requirement  in  624.431. 

624.5    Fi ve-DlgJt  ZIP-t-  4  Rate  Mailings 

624.51    General.  Each  mailini  most 
meet  te  leqwiiemepts  of  623  and  Kt4S. 
Oidy  letter-size  pieces  that  bear  a 
correct  ZIP->-4  code  and  meet  the 
requirements  of  624.52  thro^  624.59 
may  quaKfy  for  the  5-digit  ZIP-t-4  rate. 
Piecea  rt«t  bear  a  5-dig»t  ZIP  Code  aad 
are  sorted  in  accordance  with  624.561 
may  quaJi^  lor  the  S-digit  presort  levH 
rate.  Residwal  piecea  (see  824.562)  that 
bear  a  ZlP-f-4  code  and  a  complefe  and 
standardized  address  may  qualify  for 
the  basic  Z^-^4  rate.  Restdrrel  pieces 
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that  bear  a  5-digil  ZIP  Code  may  qualify 
for  the  basic  presort  level  rate. 

Not*:  Carrier  route  presort  level  rate  piece* 
muit  not  be  included  in  a  5-digit  ZIP-t-4  rate 
mailing. 

«  •  •  •  • 

824.53    ZIP  Code  and  Address 
Requirements 

S24.531     Required  Percentage  of 
ZIP +4  Coded  and  Properly  Addressed 
Pieces.  At  least  85  percent  of  the  total 
pieces  in  each  mailing  must  bear  the 
correct  numeric  ZIP +4  code  that  is  the 
finest  level  (depth)  of  ZIP +  4  code  listed 
in  the  current  USPS  ZIP-t-4  database  for 
the  delivery  address,  as  specified  in  530 
and  541.3.  Either  the  correct  numeric 
ZIP-t-4  code  in  the  address  or  the  correct 
ZIP-t-4  barcode  (prepared  in  accordance 
with  551)  will  satisfy  the  requirement  for 
a  ZIP-t-4  code.  Pieces  bearing  a  ZIP-)-4 
barcode  must  also  bear  either  the 
correct  numeric  5-digit  ZIP  Code  or  the 
correct  numeric  ZIP-t-4  code  in  the 
address.  Pieces  bearing  neither  the 
correct  ZIP-t-4  barcode  nor  the  correct 
numeric  ZIP -(-4  code  must  bear  the 
correct  numeric  5-digit  ZIP  Code. 

Note:  The  85  percent  ZIP-t-4  code 
requirement  may  be  applied  to  a  mailing  list 
or  cycle  rather  than  an  individual  mailing 
under  the  conditions  in  624.582. 

624.532    Addressing  Requirements. 
Except  as  provided  by  531.16,  534.3,  and 
541.22.  each  piece  in  the  mailing  that 
bears  the  correct  ZIP-t-4  code  (as 
specified  in  624.531)  must  also  bear  a 
complete  address  (see  122.92)  and. 
unless  the  piece  bears  a  ZIP-»-4  barcode 
as  prescribed  in  624.49,  the  address  must 
appear  in  a  standardized  format  (see 
122.92).  Addresses  must  be  prepared 
using  Coding  Accuracy  Support  System 
(CASS)  certified  ZIP-)- 4  matching 
software  as  specified  in  531  and  532. 

624.54    Physical  Mailpiece 
Requirements  for  General  Automation 
Compatibility.  Each  piece  in  the  mailing 
must  meet  the  requirements  in  520. 

624.55    Requirements  for  OCR 
Processing 

624.551  Pieces  Not  Prepared  with  a 
ZIP-t-4  Barcode.  Each  piece  in  the 
mailing  that  does  not  bear  a  ZIP-t-4 
barcode  (prepared  in  accordance  with 
551)  must  meet  the  requirements  in  540. 

625.552  Pieces  Prepared  with  a 
ZIP-t-4  Barcode.  Pieces  that  bear  a 
ZIP-t-4  barcode  but  are  claimed  at  a 
ZIP -1-4  rate  must  meet  the  requirements 
of  550  rather  than  540. 

624.56    Presort.  (Text  of  existing 
624.544;  renumber  existing  624.544a  and 
e24.544b  as  624.561  and  624.562, 
respectively.  In  renumbered  624.561, 
chenge  the  reference  ■■824.544b"  to 


"624.562."  In  renumbered  824.562. 
change  the  reference  "824.544a'  to 
""824.561. ••) 

624.57  Marking.  (Text  of  existing 

624.545.) 

624.58  Documentation  for  Basic 
ZIP-i-4  Rate  Mailings.  (Text  of  existing 
624.548;  renumber  existing  624.546a, 
824.546a(l).  824.546a (2).  624.546a(3). 
624.546b,  624.546b(l),  624.546b(2),  and 
624.546c  as  624.581,  624.581a,  624.581b. 
624.581c.  824.582.  624.582a.  824.582b,  and 
824.583.  respectively.  In  renumbered 
824.581,  change  the  references 
"•624.546b  ■  and  '■824.548c'"  to  ■'824.582" 
and  "824.583. "  respectively.  In 
renumbered  624.582  and  624  583,  change 
the  reference  "824.546a  "  to  '"624.581.") 

624.59    Pieces  Prepared  With  Barcodes 
and  Barcode  Windows 

624.591  Pieces  Prepared  With  ZIP-t-4 
Barcodes.  The  correct  ZIP-t-4  barcode, 
prepared  as  specified  in  551  and 
representing  the  finest  level  of  ZIP -I- 4 
code  for  the  delivery  address  shown  on 
the  piece  (see  624.53),  may  appear  on 
pieces  in  a  5-digit  ZIP-t-4  mailing.  To 
qualify  for  the  5-digit  ZIP-t-4  rates, 
pieces  that  bear  a  ZIP>-4  barcode 
prepared  as  specified  in  551  need  not 
meet  the  OCR  readability  requirements 
in  540  but  must  bear  a  complete  address 
including  either  the  correct  numeric 
ZIP-t-4  code  or  5-digit  ZIP  Code  in  the 
address.  Pieces  bearing  neither  the 
correct  ZIP-t-4  barcode  not  the  correct 
numeric  ZIP  +  4  code  must  bear  the 
correct  numenc  5-digit  ZIP  Code  in  the 
address  and  will  qualify  for  the  5-digit 
presort  level  rate 

624.592  Pieces  Prepared  With  Five- 
Digit  Barcodes.  Mailers  may  place  5- 
digit  barcodes  prepared  in  accordance 
with  552  on  pieces  in  a  5-digit  ZIP-t-4 
rate  mailing.  Such  pieces  will  qualify  for 
the  5-digit  level  rate  either  when  they 
bear  a  numenc  5-digit  ZIP  Code  in  the 
address  or  when  the  5-digit  barcode 
appears  through  a  window.  If  the  5-digit 
barcode  is  printed  directly  on  the 
outside  of  a  mailpiece  that  also  bears  a 
correct  numenc  ZIP-t-4  code  in  the 
address  (as  defined  in  624.43)  and  meets 
the  requirements  of  540,  that  piece  may 
qualify  for  the  5-digit  ZIP-t-4  rates  and 
count  toward  the  85  percent  ZIP -(-4  code 
requirement  in  624.531.  If  the  5-digit 
barcode  appears  through  a  window,  the 
piece  neither  qualifies  for  a  ZIP-t-4  rate 
nor  counts  toward  the  85  percent 
requirement  in  624.531. 

624.593     Pieces  Prepared  With 
Barcode  Windows  Through  Which  No 
Barcode  Appears.  Pieces  prepared  with 
a  window  in  the  barcode  clear  zone 
through  which  neither  a  ZIP-t-4  barcode 
nor  a  5-dlgit  barcode  appears  neither 
qualify  for  the  5-digit  ZIP-t-4  rates  nor 


count  toward  the  85  percent  ZIP-t-4  code 
requirement  in  624.531. 

624.6    ZIP-|-4Barcoded  Rate  Mailings 
624.81     General 

624.611  Description.  Each  mailing 
must  meet  the  requirements  of  623  and 
624.6.  Only  letter-size  pieces  that  bear  a 
correct  ZIP -I- 4  barcode  and  meet  the 
requirements  of  624.82  through  624.69 
may  qualify  for  the  ZIP-t-4  parcoded 
rate. 

Note:  Carrier  route  presort  level  rate  pieces 
roust  not  be  included  in  a  ZIP-t-4  Barcoded 
rate  mailing. 

624.612    Applicable  Rates  by  Sortation 
Category 

a.  (Change  the  references  "'824.643a." 
""624.65,"  "•624.643,"  and  "'624.66b"  to 
■"624.661,"  ""551,"  ""624,66,"  and  '"552." 
respectively;  replace  "'624.442.  624.443, 
and  624.542"  with  "540.") 

b.  (Change  the  references  "624.643b," 
"624.65."  and  "624.66b(3)(a)"  to 
"824.662,"  "551."  and  "552.31." 
respectively;  replace  "824.442  and 
624.443"  with  "540.") 

•         •         •         •         • 

624.63    ZIP  -I-  4  Barcode  and  Address 
Requirements 

624.631     Required  Percentage  of 
ZIP-f4  Barcoded  and  Properly 
Addressed  Pieces.  At  least  85  percent  of 
the  total  pieces  in  each  mailing  must 
bear  a  complete  address  (see  122.92) 
and  the  correct  ZIP-t-4  barcode  that 
represents  the  finest  level  (depth)  of 
ZIP-t-4  code  listed  in  the  current  USPS 
ZIP -I- 4  database  for  the  delivery 
address,  as  specified  in  530  and  541.3. 
Pieces  not  bearing  the  correct  numeric 
ZIP -I- 4  barcode  must  bear  the  correct 
numeric  ZIP-t-4  code  or  the  correct 
numeric  5-digit  ZIP-t-4. 

Note:  The  85  percent  ZIP-t-4  barcode 
requirement  may  be  applied  to  a  mailing  list 
or  cycle  rather  than  an  individual  mailing 
under  the  conditions  in  624.582. 

824.832    Addressing  Requirements. 
Except  as  provided  by  531.16,  534.3,  and 
541.22.  each  piece  in  die  mailing  that 
does  not  bear  the  correct  ZIP-t-4 
barcode  (as  specified  in  624.831)  must 
bear  a  complete  address  in  a 
standardized  format.  Addresses  must  be 
prepared  using  Coding  Accuracy 
Support  System  (CASS)  certified  ZIP-t-4 
matching  software  as  specified  in  "531 
and  532. 

624.64    Physical  Mailpiece 
Requirements  for  General  Automation 
Compatibility.  Each  piece  in  the  mailing 
must  meet  the  requirements  in  520. 

624.85    Requirements  for  OCR 
Processing.  Each  piece  in  the  mailing 
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that  does  not  bear  the  correct  ZIP-f4 
barcode  (see  551  and  624.63)  must  meet 
the  requirements  in  540. 

(Delete  existing  Exhibits  824.65b, 
624.65c.  and  624.66b(3) ) 

624.66    Presort.  (Text  of  existing 
824.643;  renumber  existing  624.643a  and 
624.643b  as  624.661  and  624.662, 
respectively;  change  the  references 
•■624.643b,"  "624.643a. "  "624.65"  and 
"624.63"  to  "624.662."  "624.661,"  "551" 
and  ■■624.631,"  respectively.) 

624.67    Marking.  (Text  of  existing 
624.644) 

624.68    Documentation  for  Basic 
ZIP-t-4  Rate  Mailings.  (Renumber 
existing  624.645a.  624.645b.  624.645c, 
624.646,  624,647  as  624.681,  624.582.  683, 
624,684.  and  624,685.  respectively, 
inserting  the  existing  text  and  amending 
the  numbering  of  subsections  and 
internal  references  accordingly.  In 
renumbered  824.681.  delete  the  last 
sentence;  change  the  references  ■■624.65" 
and  •■624.66b(3)(a)"  to  "551"  and 
"552.31,"  respectively;  and  replace 
"624.442  and  624.443"  with  "540."  In 
renumbered  624.682.  change  the 
references  '■624.65"  and  ■■624.66b(3)(a)" 
to  ■■551"  and  ■'552.31."  respectively.  In 
renumbered  624.684.  change  the 
references  "624.645  "  and  "624.65"  to 
'"624.681"  and  "551. "  respectively.) 
(Redesignate  Exhibits  624.645  (p.l)  and 


624.645  (p.2)  as  624.681  (p.l)  and  624.681 
(p. 2).  respectively;  in  each  Exhibit, 
change  the  first  foot  note  to  read:  *  Does 
NOT  include  piece  prepared  with  a 
window  in  the  barcode  clear  zone. 
Pieces  must  contain  a  ZIP-^4  coded  in 
the  address  and  meet  the  requirements 
in  540.) 

624.69    Pieces  Prepared  With  5-Digit 
Barcodes  and  Barcode  Windows 

624.691  Pieces  Prepared  With  50- 
Digit  Barcodes.  Up  to  15  percent  of  the 
pieces  in  a  ZIP -1-4  Barcoded  rate  mailing 
may  bear  a  5-digit  barcode  prepared  as 
specified  in  552.  Such  pieces  may  qualify 
for  the  basic  or  5-digit  presort  level  rates 
(based  on  presort)  either  when  Ihey  bear 
a  numeric  5-digit  ZIP  Code  in  the 
address  or  when  the  5-digit  barcode 
appears  through  a  window.  If  the  5-digit 
barcode  is  printed  on  the  outside  of  a 
mailpiece  that  also  bears  a  correct 
numeric  ZIP-i-4  code  in  the  address  (see 
624.53)  and  meets  the  requirements  of 
540,  that  piece  may  qualify  for  the  basic 
or  5-digit  ZIP -(-rates  (depending  on 
presort).  If  the  5-digit  barcode  appears 
through  a  wrindow,  the  piece  neither 
qualifies  for  a  ZIP -(-4  or  ZIP-i-4 
Barcoded  rate  nor  counts  toward  the  85 
percent  requirement  in  624.631. 

624.692  Pieces  Prepared  With 
Barcode  Windows  Through  Which  No 
Barcode  Appears.  Pieces  prepared  with 


a  window  in  the  barcode  clear  zone 
through  which  neither  a  ZIP-t-4  barcode 
nor  a  5-digit  barcode  appears  neither 
qualify  for  a  ZIP-t-4or  ZIP -(-4  Barcode 
rate  nor  count  toward  the  85  percent 
ZIP-i-4  barcode  reqirement  in  824.631. 


819    Mailpiece  Characteristics 
«        ♦        •        ♦        ♦ 

629.2    Physical  Limitations 

*  *        «        «        • 

629.22    Size.  Shape,  and  Ratio  (General 
Standards) 

629.221    Maximum  Size  Standards 

•  •        «        *        • 

d.  Basic  ZIP 4-4.  5-Digit  ZIP-i-  4.  and 
ZIP-t-4  Barcoded  Rate  Mail.  The 
maximum  size  for  mailpieces  at  these 
rates  is  described  in  521. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  automatically  to 
subscribers.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires. 

Assistant  General  Counsel.  Legislative 
Division. 
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EXHIBIT  523.23  -  Preparation  of  Folded  Self-MaUers 
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CASS  IMPLEMENTATION 
SCHEDULE 

Standardization  & 
Default  Elimination 


Al  nattngt  lubmiOtd  at  wtomailon 
compatiUt  raiM  mutt  to  productd  from 
addrM*  litti  ttat  havi  baan  oodad  using 
CASS  cartiiad  toftwara  nnaating  amting 
CASS  raquK«n«r*li.  M 


Codmg  wftwara  utad  to  produoa  maikngs 
must  to  CASS  oartfiad  ior  aMratt 
standardization  and  timnton  d  dafauN 
codas  axoapt  apanmant  nwnbart  (tastng  lor 
this  t)agins  August  1,1991). 


AInnaJlingstubfntiad  at  aMittration  rates 
must  to  producad  irom  adrirats  lists  coded 
using  CASS  oanillad  softwasa  maaOng 
additional  CASS  raquira«naAts  (address 
standardization  &  alinvnataii  ot  lU  tofault.  . 
codas  excaptapartnfiantn— bars).  M 


Codk>g  software  used  to  pwduoa  maiinas 
must  to  CASS  oartfiad  for  abninalion  o(  at 
default  codes  including  apaMnant  numtors 
(lasting  for  thn  tiagina  Febaiary  1. 1992). 


1991 


Al  maiungs  suDntftad  at  automation  raiS 
must  to  produced  from  ad*MS  ista  coded 
using  CASS  oerlilied  aoftwaia  maaUng  al 
CASS  requiremanti  (addrtaa  standardi2a- 
Don  &  aiminalion  of  all  dafwil  codas       .  . 


i 


1992 


3 


NOTE:  "M"  indKatea  llwt  this  new  raquirement  applies  to  mailings  sutjrrnned  by  the  date  shown. 

Exhibit  531.16,  CASS  Implementation  Schedule 
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n  Single  List 

□  Multiple  Lists  (Whole) 

□  Multiple  Lists  (Extracts) 


Date  List  Was  Z!P-f4  Coded 


Coding  Accuracy  Support  System  (CASS)  Summary  Report 

(CASS  Vendor^  Name(s)  As  k  Appears  On  The  CASS  Certilicale  [use  back  ol  kxm  "if  neededD 
Date  of  ZlP+4  Database  Used 


(II  rnuDpte  ksls.  otdesi  coding  dale) 


(II  mullpte  lists.  olOesl  daa  bau  used) 


D.  SIGNATURE  OF  MAILER 


certify  thai  the  maing  submifled  with  Ihs  lorm  has  been  ZlP+4  coOed  (as  indeaSed  above) 
using  CASS  Certilied  software  meeting  all  requifements  of  Domestic  Mart  Manual  section  531 

PS  Form  3553,  Feb.  1991 


INSTRUCTIONS  For  Completing  This  Form 

This  lonn  may  be  computer  gerierated  as  the  output  of  the  address  malchmg  process  using  CASS  cen*ed  software  m  conjunclion  with  corrent  USPS 
Address  Data  Base  Files    The  facsimile  must  provide  the  same  mtormabon.  in  the  same  lormal  as  this  form. 
CASS  VENDOR'S  NAME  -  Pnni  name  as  «  appears  on  itie  software  user's  CASS  certificate 

Single  U»t  •  Check  this  box  if  informaion  on  tNs  form  represents  one  list  only  (see  DWfi^  532  3)  ■  ^  ■  j.    , 

Mulllple  UsU  (Whoie)  -  Check  this  bc«  if  information  on  this  tonn  summanzes  »wo  or  more  whote  hsts.  and  each  list  has  been  mdvKlualiy 

NDI  rated  using  CASS  oersfied  sofBwre.  and  the  liste  are  being  used  tn  0^  entires  for  this  mailmg  (see  DMM  532  3) 
Multiple  UsU  (Extracts)  •  Check  this  bo«  if  ^formation  on  this  fomi  summanzes  two  or  more  lists  each  list  has  been  md^viduaily  f^D:  raied 
and  the  ksts  are  not  bemg  used  m  their  enbrety  tor  this  mailing  (all  mailpieces  within  the  mailing  must  have  ZiP^  codes  (see  OfJIM  532  3]) 

A.  LIST  OWNER'S  NAME  -  Pnnt  name  of  list  owner  or  agent  if  this  form  represents  one  list    If  more  than  one  list,  pnnt  Bie 

name  of  the  individual  completing  this  form 

B.  LIST  NAME  -  Print  the  nairie  of  the  address  list   If  more  than  one  list  provide  the  number  ol  lists 

0.  CASS  OUTPUT/NDI  RATING  -  The  output  of  the  CASS  process  is  the  rating  of  the  list  s  deliverabidty  a^d  is  referred  to  as  the 

NaSonal  Deliverability  Index  (NO!)  RaDng 
TOTAL  ADDRESS  RECORDS  -  Enter  total  of  all  address  lisl  records  submined  lor  NCM  rating  from  which  this  rnaiUng^s  made 
1.  ZIP*4  Codas  -  In  Totai  CodWeokjmn,  enter  total  address  records  coded  w«h  the  finest  level  ol  ZIP*4  code     '' -^ 
column  enter  the  percent  of  total  records  coded  with  the  finest  level  of  ZIP  ♦  4  code* 

2  Apt  Numb««  -  In  Total  Coded  coijmn.  enter  total  address  records  coded  y«th  apanment  numbers    In  the  Tola!  Poss/Oie  column  enter 

'   total  number  of  records  destined  to  apartment  buildKigs  as  ideiwhed  m  the  2IP»4  (^    In  the  %  o/  Tota/  Possible  column  enter  the  percent 
of  possible  apartnoent  address  records  successfully  coded  with  apartment  numbers 

3  R  R  Numbars  ■  In  Toui  Coded  column,  enter  total  address  records  coded  with  rural/highway  contract  route  and  bo«  numbers.  In  the 

Toti  Possible  column  enter  total  number  of  records  destined  to  rural'highway  contract  routes  as  identihed  m  the  ZIP*4  File   In  the  %  ol 
Tol^  Possible  column,  enter  the  percent  of  possible  ruraVhighway  contract  route  address  records  successfully  «xted  with  rurat-Nghway 
contract  route  and  box  numbers  ■r.r,  ^  ^ 

4.  S-Dtgll  Codaa  -  In  ro»/  CtKtedcofunm,  enter  total  address  records  coded  with  cooect  5-digit  ZIP  Codes 

In  the  %  o/  roiayPossibte  column,  eotar  the  percent  of  total  record*  co<ted  wi«i  S-digit  ZIP  Codes. 

5.  OR  RT  CodM  -  In  7o«f  CodWcoh«T>n.  enter  total  address  records  coded  wt«\  correcs  earner  route  codes 

In  the  %  o/  Total  PossMe  column,  enter  the  percent  of  total  records  coded  w«h  earner  route  codes 

D.  SIGNATURE  OF  MAILER  -  Signature  of  the  Individoal  who  signedthe  mailing  statemeni 

E.  PRINT  NAME  ft  ADDRESS  -  Enter  nanoe  and  address  of  the  above  mdis^dual 

F.  DATE  SIGNED  -  Enter  date  form  3553  was  signed^ 
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PS  Form  3553,  Feb.  1991 

Exhibit  532.2,  Form  3533.  Coding  Accuracy  Support  System  (CASS)  Summary  Report 
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EXHIBIT  542.1  -  OCR  Read  Area 
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EXHIBIT  542.32  -  Placement  of  Return  Addresses 
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The  type  styles  in  the  left  column  have  been  tested  on  USPS  OCRs  and  verified  to  havp  a 
high  degree  of  readability.   The  styles  in  the  right  column  have  not  been  tested  but  are 
considered  to  be  equivalent  type  faces  bv  the  National  Composition  Association*.    Each 
horizontal  grouping  is  considered  to  be  a  tamilv  oi  tHraivalcnt  typefaces. 


Tested  and  Verified 

Similar  Styles 

Tested  and  Verified 

Similar  Styles 

Century  Light 

Ccntun, 

News  Gothic 

Alpha  Gothic 

Sch(Hillx>ck 

Trade  Gothic 

Classified  News 

Flitc 

\i  ^vti'xt  Regular 
(  . 'ndonsotl 

}  riz  Quiidrata 

Futura  Medium 

Airport 

Alphatura 

Contempra 

iX  K-A 

(X  K-B 

i,''pnp"..t 

Athena 

Future 

Chelmsford 

rhotura 

Musica 

Sparta 

'    October 

Stvlon 

Omega 

Techica 

Optimist 

Techno 

Oracle 

Tempo 

Roma 

Twentieth  Cen!ur\- 

Theme 

VocjTie 

Zenith 

Helios 

Akzidenz-Grotobk 

Buch 
Aristocrat 

I'lca 

standard  Tvpewnter 

Helios  Light 

r^tvmie  Medium 

Alexandria 

Helvetica 

Claro 

Beton 

Helvetica  Light 

Europa  Grotesk 

Cairo 

Helvetica  Regular 

Geneva 

Karnak 

Megaron  Bold 

Hamilton 

Memphis 

Megaron  Medium 

Newton 

Pyramid 

Triumverale 

Sonoman  Sanserif 
Spectra 

Rockwell 

Triumvcratc  Bold 

Ln!\  ers 

Alphavcrs 

Triumverate  Regular 

Vega 

L  ni'vCrs  J 

L  rivers  Medium 

Eterna 

Honeywell  H200 

Galaxy 

IBM  1403 

Kosmos 

IBM  1428 

Versatile 

Manifold  72 

L  nivorsal 

Koronna  Regular 

Aquarius 

Corona 

•Equivalent  typefaces  were 

taken  from  a  book  entitled 

Crown 

TYPEFACE  ANALOGUE"  by  W.  F.  Whcatlcy  for 

Koronna 

the  National  Composition 

Association. 

News  No.  3 

News  No.  5 

News  No.  6 

Nimbus 

Royal 

-. 

EXHIBIT  542,41  -  OCR  Readable  Type  Fonts 
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EXHIBIT  552.31,  Barcode  Location  -  5-Digit  Barcode  Printed  Directly  on  Mailpiece 


EXHIBIT  551.1  -  ZIP+4  Barcode 


[FR  Doc.  91-1460  Filed  1-22-91:  8;45  am] 
MLLMQ  COOe  7710-12-C 


CLEAR  ZONE 

',  ".eec  ''ee  oi  c^f'^g  i 
1(5/8"  <  4-1/2") 


-Xi 


I  BARCODE    READ   AREA 

jsafcoce  '"Lisi  oe  cc^C'eieiy 
icontafed  n  ir-is  a^ea  Le't-most 
!  Da'  "01  i^o'e  ^"'■af  4'  '-o"!  figni 
'eoge  of  enve'oce  a'^c  -^01  tess 
ina'i  3-  ■  4  ■  


— V — 


l,..il..l.l..ll..l..l.l.l..ll..ln>llMl,hl,Ml.l.i 


1,4'  Pre'er'c  J  Ea^e  -e  5?ii. 


—  :.-i/4"Mio. 

4    Max  


■S/8" 
-3/ '6" 


1    i/8. 

rwin 


EXHIBIT  551.2  -  Barcode  Read  Area 
Note:  Not  drawn  to  scale 


January  23, 1991 


Part  VI 


Department  of  Health  and 
Human  Services 

Famfly  Support  Admlntotrakion 

Department  of  Labor 

Emptoyment  and  TraMng  Admintstration 


45  CF«  Part  251 

Aid  to  Famines  wmi  Dependent  Children, 

Job  Opportunities  and  Basic  SkHls 

Training  Program,  and  Program 

Participant  Employment  Protection;  Finai 

Rule 


2634        Federal  Register  /  Vol.  56.  No.  15  /  Wednesday.  January  23,  1991  /  Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Famlty  Support  Administration 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

45  CFR  Part  251 
RIN  0970-AA67 

Aid  to  Famines  Wltti  Dependent 
Children,  Job  Opportunities  and  Basic 
Skills  Training  Program,  and  Program 
Participant  Employment  Protection 

AOENCics:  Family  Support 
Administration.  HHS,  and  Employment 
and  Training  Administration.  DOL 
action:  Final  rule. 


;  This  regulation  sets  forth 
provisions  that  must  be  met  in  assigning 
a  participant  to  any  program  activity 
(i.e..  work,  education  or  training)  in  the 
job  Opportunities  and  Basic  Skills 
Training  QOBS)  program.  It  also 
establishes  procedures  for  resolving 
displacement  complaints  by  regular 
workers  and  disputes  by  JOBS  program 
participants  regarding  on-the-job 
working  conditions,  workers' 
compensation  coverage,  and  community 
work  experience  program  (CWEP)  wage 
rates.  It  further  provides  that  these 
procedures  apply  to  any  other  work- 
related  activities  authorized  in 
connection  with  the  AFDC  program 
pursuant  to  section  1115  of  the  Social 
Security  Act.  This  regulation  establishes 
appropriate  participation  conditions,  as 
well  as  grievance  and  appeals 
procedures. 

EFFCdlVE  OATC  )anuary  23, 1991. 
FOR  FUirrHCR  IMrORMATKMI  COffT  ACT 
For  HHS:  Mr.  Mark  Ragan.  Family 
Support  Administration,  Office  of 
Family  Assistance,  5th  Floor,  370 
L'Enfant  Promenade,  SW.,  Washington. 
DC  20447,  telephone:  (202)  252-5118;  for 
DOL  Mr.  Hugh  S.  Davies,  Employment 
and  Training  Administration,  Room  N- 
4700,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210,  telephone:  (202) 
535-^)580. 
8UPM.EMENTARV  INPOmiATION: 

Tuning  and  Form  of  Regulation 

On  April  19. 1989.  a  notice  of  proposed 
rulemaking  (NPRM)  was  published  in 
the  Federal  Register  (54  FR  15902-15906). 
It  sets  forth  certain  requirements  that  a 
State  must  meet  in  assigning  a 
participant  to  any  program  activity  (i.e.. 
work,  education  or  training)  in  the  JOBS 
progra.x.  It  also  contains  the  grievance 
and  appeals  procedures  to  resolve 


displacement  complaints  by  regular 
workers  and  disputes  by  JOBS 
participants  regarding  on-the-job 
working  conditions,  workers' 
compensation  coverage  and  CWEP 
wage  rates. 

Background 

On  October  13, 1988.  the  President 
signed  the  Family  Support  Act  of  1988 
(hereafter  referred  to  as  the  Statute), 
Public  Law  100-485.  Title  II  of  the 
Statute  creates  a  new  education, 
training  and  employment  program 
knowm  as  the  Job  Opportunities  and 
Basic  Skills  Training  (JOBS)  program 
under  title  IV-F  of  the  Social  Security 
Act.  The  purpose  of  the  JOBS  program  is 
to  assure  that  needy  families  with 
children  obtain  the  education,  training, 
and  employment  that  will  help  them 
avoid  long  term  welfare  dependence. 

Associated  with  participation  in  the 
JOBS  program,  the  Statute  requires  the 
establishment  of  provisions  related  to 
on-the-job  working  conditions,  tort 
claims  protections,  workers' 
compensation,  displacement  and 
grievance  procedures  to  protect 
currently  employed  workers  and 
program  participants.  As  directed  by  the 
Statute,  the  Department  of  Health  and 
Human  Services  (HHS)  coordinated 
with  the  Department  of  Labor  (DOL)  to 
establish  a  joint  regulation  on  these 
provisions. 

Discussion  of  the  Regulation 

The  Statute  requires  each  State  to 
have  a  JOBS  program  under  a  plan 
approved  by  the  Secretary  of  Health  and 
Human  Services  (Secretary)  no  later 
than  October  1. 1990.  The  Statute  also 
permits  States  to  implement  a  JOBS 
program  as  of  July  1, 1989.  regardless  of 
the  publication  of  implementing 
regiilations.  It  further  requires  each 
State  to  make  the  program  available  in 
each  subdivision  of  the  State  where  it  is 
feasible  to  do  so  by  October  1. 1992.  At 
least  every  two  years,  the  State  must 
review  and  updated  its  JOBS  plan  and 
submit  the  update  JOBS  plan  to  the 
Secretary  for  approval. 

In  the  final  regulation,  we  have 
followed  the  format  of  the  proposed 
regulation  issued  April  19. 1989. 
Preamble  language  generally  follows  the 
same  sequence  as  in  the  preamble  to  the 
proposed  regulation.  A  discussion  of  the 
comments  and  responses,  as 
appropriate,  follows  a  discussion  of  the 
regulation. 

This  regulation  implements  provisions 
in  section  484  of  title  IV-F  of  the  Social 
Security  Act  (as  added  by  section  201(b) 
of  the  Statute).  These  provisions  apply 
both  to  the  JOBS  program  and  work- 
related  activities  authorized  in 


connection  with  the  AFDC  program 
under  section  1115  of  the  Social  Security 
Act.  (Hereafter  references  to  the  JOBS 
program  will  also  apply  to  such  section 
1115  activities.)  These  provisions  require 
the  Secretaries  of  Health  and  Human 
Services  and  Labor  to  issue  a  joint 
regulation  with  respect  to  on-the-job 
working  conditions,  tort  claims 
protections,  workers'  compensation,  and 
displacement  as  related  to  the  JOBS 
program.  Disputes  relating  to  on-the-job 
working  conditions,  workers' 
compensation  coverage,  and  wage  rates 
used  to  calculate  CWEP  hours  for 
participants  in  the  JOBS  program  are  to 
be  heard  under  the  State  agency's  fair 
hearing  process.  States  are  also  to 
establish  grievance  procedures  for 
resolving  displacement  complaints. 
Minimum  standards  and  timeframes  for 
State  grievance  procedures  have  been 
added  in  the  final  regulation.  Appeals 
by  any  dissatisfied  party  of  State 
decisions  may  be  made  to  the  Office  of 
Adjministrative  Law  Judges.  U.S. 
Department  of  Labor,  under  the 
conditions  set  forth  in  this  regulation. 

Section  251.1  of  the  regulation 
requires  that  participants  be  assigned  to 
program  activities  within  the  JOBS 
program  which  they  are  capable  of 
performing  on  a  regular  basis,  that  they 
not  be  required  to  travel  an 
unreasonable  distance  from  their  homes 
to  the  program  activity  site,  that  the 
conditions  of  participation  be 
reasonable,  and  that  the  training  be 
appropriate.  For  training  to  be 
appropriate,  to  the  extent  practicable, 
not  only  must  it  meet  local  employers' 
requirements  so  that  participants  will  be 
in  a  competitive  position  in  the  local 
labor  market  but  also  the  training  must 
be  likely  to  lead  to  employment  which 
meets  the  above  criteria  (e.g.  individuals 
are  capable  of  performing  the  job  on  a 
regular  basis,  they  are  not  required  to 
travel  an  unreasonable  distance  from 
their  home  to  the  employment  site  and 
the  conditions  of  employment  are 
reasonable).  It  would  not  be  fruitful  for 
States  to  train  individuals  for  jobs  which 
were  not  likely  to  be  retained.  By 
imposing  these  criteria  on  the  target 
employment,  we  would  greatly  reduce 
the  likelihood  that  trainees  would  quit 
their  jobs  and  improve  the  long-term 
effectiveness  of  training  programs. 

Several  factors  are  considered  in 
determining  the  participant's  capability 
to  perform  tasks  on  a  regular  basis.  The 
definition  of  unreasonable  distance 
incorporates  a  standard  of  two  hours 
per  day  commuting  time,  unless 
conununity  standards  are  higher. 

This  section  further  provides  that 
JOBS  participants  in  program  activities 


/  Vol  56.  No.  IS  /  Wednesday.  }anaary  23,  1991  /  Rtdes  and  Regulations        2635 


will  be  pretsded  by  tbe  sane  State  and 
Federal  heaMi  and  safety  staadarda  as 

other  individoab  in  similar  actiTities 
wbo  an  not  participatiQg  in  the  f  OBS 
program.  Also,  no  person  participating 
in  Ibe  |OBS  ftogrma  will  be  saii^ected  to 
ill  I  liMiwatlun  based  oo race.  sex. 
national  ori^  relig»o«.  aje  or 
handicapping  oonditioa.  in  die  final 
regQiation.  to  telber  explain  liow 
complaints  alleging  (£sodBiiiiatioa  are  to 
be  handled  we  have  sUted  tluit 
indivUhuls  afloging  discruaiaation  may 
choose  to  iunre  tbc^  camplaints 
processed  as  a  fOBS  program  dispute 
pursuant  to  {  tSOM.  as  a  violation  of 
otber  applscabic  State  and  iocai  iaws 
prohibitkig  dtocriminatioo.  or  as  a 
vioistiao  of  45  CFTt  parts  SO.  M  and  91 
(whidi  probibit  discrinination  under 
any  program  or  activity  receiving 
Federal  financial  ssststance  from  the 
Department  of  Health  and  Human 
Services). 

Section  2SU  rettsires  (bat  each 
participant  in  a  JOBS'  work  or  training 
activity  covered  bj  a  State  workers' 
compensatton  statate  or  systean  will  be 
assured  of  arorkers'  cocapeasatioa. 
including  aiedicaL  aoddeot  and  income 
maintenance  insaruice  at  tbe  same  leve! 
and  to  tbe  sane  extent  as  that  arailaiile 
to  otbers  wlm  are  aoiployed  in  similar 
activities.  The  final  regtdation  explains 
that  medical  insurance  aseans  that  the 
employer  ssost  provide  for  tbe 
participant's  aedicat  care  due  to  iniury 
arising  fnm,  and  ia  Ibe  course  oC  tbe 
participant's  woric  accident  insurance 
means  tort  clainis  protection:  and 
income  auintenance  inaarance  meant 
the  nooetaty  workers'  oompensadoo 
allowance.  In  work  assignments,  sack  as 
CWEP,  wbere  workers'  compensation 
may  not  be  appbcMa.  medical  and 
accideat  protectioa  for  on-site  iniury 
must  be  provided  at  the  same  level  and 
to  tlw  saaw  extent  as  tiwt  required  by 
the  State's  workers'  compensation 
system  for  covered  employment 
However,  incaaie  mainteaance 
insurance  is  not  required  since  the 
family's  AFDC  eligibility  wodd  not  be 
adversely  affected  by  an  accidenL 

Sectkm  25LS  contains  die  proviaioas 
designed  to  protect  cnrrendy  employed 
workers  front  dispiacesaent  Under  the 
regulation,  Ifaese  provisioBS  apply  to 
participants  in  CWEP  (nd  odter  work 
experienoe  praywns).  on-tbe^ob 
training  (CHT),  and  wtirk 
suppteaentation  proyaras  becsuse 
these  are  tbe  oonqmneots  wbicb  involve 
work  activities  where  dispUcesBent 
could  occur.  It  assures  that  no  cairendy 
employed  worker  or  positioti  will  be 
displaced  or  have  tbe  hours  of  die 
normal  workshift.  wages  or  employment 


benefits  reduced  as  tbe  reseh  of 
activities  by  partkhpants  in  the  fOBS 
program.  Also.  fCffiS  participants  in 
work  assignments  wiH  not  impair 
existing  contracts  for  services  or 
collective  barsaimnf  agreeraents  and 
will  not  fill  established  unfilled 
pontions  when  workers  are  on  layoff 
from  the  ssme  or  siaflar  positions  in  the 
orgaintation.  la  addition,  curreatly 
emplojred  woft^rs  will  not  be 
tenninatod  ta  order  to  fill  tbe  vacancies 
with  fOBS  participants.  fOBS 
participants  will  not  iitMnge  upon  die 
prosDotionai  opportmiitles  <rf  any 
currently  employed  iialividual. 
RegarAng  tbe  filling  of  any  established 
unfilled  positions,  there  ia  a  special 
disjdaoement  provision  that  prohibits  a 
JOBS  participant  in  work  assignments  in 
the  work  sapplementatton  program  and 
CWEP  fron  fitting  any  established 
unfiUwl  position  vacancy.  This  apedai 
displaottnent  provision  is  incorporated 
in  the  last  paragrafdi  of  this  section-,  it 
does  not  apply  to  0(T  or  other  work 
experience  assignments. 

Section  2S1.4  requires  a  State  to 
establish  grievance  procedures  for 
resolving  displacement  complaints  by 
regular  emptoyees.  Minimum  standards 
and  timeframes  for  State  grievance 
procedures  have  been  added  in  the  final 
regulation. 

Section  2S1.5  requires  the  State  to 
establish  a  grievance  procedure  under 
the  State  agency's  fair  hearing  process 
to  resolve  tfispates  reganfing  oo-the-fob 
working  conditions,  workers' 
compensstioQ  coverage  and  wage  rates 
for  CWEP  hours  for  participantB  in  the 
JOBS  prognua.  Under  die  State  agency's 
fair  hearii^  process,  complaints 
regarding  vmkers'  compensation  are 
limited  to  woricers'  compensation 
coverage  issnes  arising  under  |  2S1.2. 
The  State  agency's  fab  hearing  process 
is  not  to  be  used  to  ad^icate 
individual  workers'  compensation 
claims. 

Apparently,  the  lai^uage  in  the  NfUM 
caused  some  confusioo  regarding  the 
hearing  process  to  be  used  within  the 
State  on  issues  covered  by  §  251.5.  The 
proposed  regulstion  provided  that  the 
grievance  procedure  would  be 
established  ander  tbe  State's  fair 
hearing  process. "  wlthoat  specific 
reference  to  the  State  IV-A  agency. 
Although  the  preaarfile  to  die  proposed 
rule  (see  &4  FR  1SS03)  bMbcated  that  the 
State  agency's  fair  bearmg  process  used 
for  JOBS  israes  would  be  used  to  hear 
complaints  under  i  251S.  some  thought 
the  regulatory  language  did  not  so 
restrict  the  fair  besrings  process. 
Accordingly,  we  hsve  clarified  (  2S1.S 
by  making  a  specific  reference  to  the 


State  agency's  fair  hearing  process 
under  {29036. 

Decisions  by  the  State  oonceming 
displacement  complaints  under  §  251.4 
and  on-the-job  working  conditions, 
workers'  compensation  coverage  and 
CWEP  wage  rate  issues  under  5  2S1.S 
may  be  appealed  to  the  Office  of 
Adminigtrallve  Law  Judges.  U.S. 
Department  of  Labor.  Upon  appeal,  the 
Employment  and  Training 
Administration  (ETA).  DOL.  will  (1) 
investigate,  as  appropriate, 
displacement  complaints  and  (2)  review 
the  record  of  complaints  regarding  on- 
the-job  working  conditions,  workers' 
compensation  coverage  and  CWEP 
wage  rates.  Through  the  Office  of  the 
Solicitor  of  Labor.  ETA  will  file,  if 
deemed  appropriate,  a  legal  brief  or 
other  report  prepared  by  agency  staff 
presenting  the  details  of  the  case  with 
the  Office  of  Administrative  Law  Judges. 
The  Family  Support  Administralioa 
HHS  and  tbe  State  agency  may  also  file 
a  brief  or  report  with  the  Office  of 
Administrative  Law  Judges.  Tlie 
Administrative  Law  Judge's  review  shall 
be  on  the  record  of  the  State 
proceedings  and  any  relevant  briefs  or 
reports.  The  review  shall  include 
questions  of  law:  the  State's  findings  of 
fact  shall  be  conclusive  if  supported  by 
substantial  evidence. 

The  proposed  regulation  was  modified 
in  the  final  regulation  to  state  diat  tbe 
decision  of  the  Office  of  Administrative 
Law  Judges  siiaii  coataia  findings  of  ^t 
and  coDckisions  of  law  aad  apecific 
remedies. 

The  remeAes  for  violations  of  the 
displacement  provision  are 
reinstatement  tsack  pay.  and  bacic 
benefits,  when  appropriste.  The 
remedies  lor  vioiations  of  oo-the-)ob 
working  conditions,  wori^ers' 
compensation  coverage  and  CWEP 
wage  rates  are  rerooval  of  participants 
from  inappropriate  worksites,  unless  the 
violations  have  been  corrected,  and 
actual  muoetary  damages,  as 
appropriate.  Actual  monetary  damages 
are  not  to  exceed  the  amount  of  the 
monetary  vaiae  of  tiie  benefits  that  tbe 
participant  would  have  received  bad  the 
participant  been  covered  by  the 
appropriate  State  workers' 
compensation  statute.  For  example,  if  a 
participant  lost  a  finger  at  an  unsafe 
worksite,  that  participent  would  be 
entitled  to  no  more  than  the  scheduled 
amount,  if  appllcatjle.  prescribed  urwler 
workers'  compensation. 

The  decWon  may  also  provide  for 
remand  of  the  case  to  the  State  for 
further  proceedings.  The  decision  of  the 
Office  of  AdmlnistraHve  Law  Judges  is 
the  final  ded«k)n  of  the  Secretary  of 


2636        Fedoral  Register  /  Vol.  56,  No.  15  /  Wednesday,  January  23,  1991  /  Rules  and  Regulations 


Labor  on  the  appeal  and  shall  be 
transmitted  to  the  parties  to  the  appeal, 
the  State  agency  and  to  the  Assistant 
Secretary  for  Family  Support, 
Department  of  Health  and  Human 
Services,  for  appropriate  action. 

Section  251.5  does  not  specifically 
define  the  working  conditions  that  may 
be  considered  under  the  State  agency's 
fair  hearing  process  and  which  may  be 
appealed  to  the  Department  of  Labor. 
However,  the  term  "on-the-job  working 
conditions,"  which  refers  to  the 
conditions  at  the  place  of  work,  has 
been  used.  For  example,  a  condition  a 
JOBS  program  participant  may  grieve 
under  this  section  is  the  physical 
environment  of  the  place  of  work.  The 
term  "on-the-job  working  conditions" 
does  not  refer  to  matters  which  are 
addressed  in  the  assessment  period 
prior  to  placement.  Thus,  it  does  not 
cover  issues  related  to  the  process  or 
outcome  of  orientations,  assessments, 
employability  plcmning,  case 
management  job  search,  or  job 
development  or  placement  activities. 
Nor  does  it  cover  disputes  about  issues 
such  as  those  related  to  family 
responsibilities,  place  of  residence,  child 
care  and  other  support  services  needs, 
availability  of  resources  and  participant 
circtmistances.  These  issues  are  covered 
solely  under  the  State  agency's  fair 
hearing  process  for  JOBS  (45  CFR  250.36) 
and  are  not  appealable  to  the 
Department  of  Labor. 

It  should  also  be  noted  that  S  251.5 
requires  that  a  State  establish  and 
maintain  a  grievance  procedure  under 
the  State  agency's  fair  hearing  process 
to  cover  the  wage  rates  used  in 
calculating  the  hours  of  participation 
required  of  individuals  in  CWEP,  as  well 
as  on-the-job  working  conditions  and 
workers'  compensation  coverage. 
However,  this  regulation  does  not 
include  a  description  of  how  the  Federal 
or  State  minimum  wage,  or  the 
prevailing  wage,  is  used  to  compute  the 
number  of  hours  of  participation  in 
CWEP.  Instead,  there  is  a  reference  to 
S  250.63,  which  describes  this 
computation.  (Section  250.63  is  part  of 
the  JOBS  regulation  that  was  pubUshed 
in  the  Federal  Register  on  October  13, 
1989  (see  54  FR  42146  et  seq.).) 

Discusston  of  Comments 

Comments  were  received  from  10 
interested  parties  regarding  the 
proposed  regulation  on  the  JOBS 
program  participant  employment 
protection  provisions.  "The  commenters 
include  four  unions,  two  State  welfare 
agencies,  two  private  legal 
organizations,  one  city  welfare  agency 
and  one  Federal  agency.  These 
comments  are  discussed  below: 


Comment:  One  commenter  stated  the 
final  regulation  should  define 
unreasonable  distance  to  and  from  home 
to  a  program  component  site  as 
involving  more  than  two  hours  round 
trip,  including  travel  to  and  from  child 
care. 

Response:  The  amount  of  time  it  takes 
to  get  from  home  to  the  site  can  be 
objectively  calculated  if  one  knows  the 
distance  and  mode  of  travel.  On  the 
other  hand,  the  amount  of  time  it  takes 
to  deliver  a  child  to  a  caregiver  varies 
greatly  by  individual.  Most  working 
parents  must  add  to  the  duration  of  their 
regular  commute  the  additional  time 
required  to  deliver  a  child  to  a  caregiver. 
We  believe  that  calculating  the 
commute  for  participants  in  a  program 
activity  should  be  no  different  than 
calculating  it  for  any  working  parent. 

Moreover,  it  should  be  noted  that 
excluding  child  care  delivery  time  in 
determining  commuting  time  has  long 
been  Federal  policy  (see  45  CFR 
224.20(b)(6}— WIN  program)  and  has 
recently  been  reaffirmed  in  the  final 
regulation  governing  the  JOBS  program 
(see  45  CFR  250.30(b)(5)  published  in  the 
Federal  Register  at  54  FR  42250). 

Therefore,  we  have  made  no  change 
in  the  final  regulation  regarding 
5  251.1(a)(2). 

Comment:  The  proposed  regulation 
prohibits  discrimination  on  the  basis  of 
race,  sex,  national  origin,  religion,  age  or 
handicapping  condition  but  does  not 
identify  which  agency  has  responsibility 
for  processing  complaints  alleging 
discrimination  filed  by  participants  of 
the  JOBS  program.  It  was  suggested  that 
we  identify  the  Department  of  Health 
and  Human  Services  as  the  agency 
responsible  for  processing  such 
complaints  because  complainants  and 
others  might  otherwise  assume  that  all 
matters  related  to  programs  which 
provide  for  employment  and  training  are 
under  the  jurisdiction  of  the  Department 
of  Labor. 

Response:  We  agree  with  the 
comment  that  the  regulation  needs  to  set 
forth  the  remedies  for  handling 
discrimination  complaints.  Accordingly, 
we  have  revised  5  251.1(c)  to  provide 
that  individuals  alleging  discrimination 
may  choose  to  have  their  complaints 
processed  as  a  JOBS  program  dispute 
pursuant  to  §  250.36,  as  a  violation  of 
other  applicable  State  and  local  laws 
prohibiting  discrimination,  or  as  a 
violation  of  45  CFR  parts  80.  84  and  91. 

Comment-  Two  commenters  stated 
that  proposed  S  251.1(a)(1)  and 
i  251.1(a)(2)  of  the  regulation  limit 
protection  to  a  participant's 
"employment  or  training  "  or  "the  work 
or  training  site  "  They  suggested  that  the 


regulation  should  be  revised  to  ensure 
that  all  of  the  safeguards  in  these 
sections  apply  to  all  program 
participants  regardless  of  their  program 
activity. 

Response:  Section  484(a)  of  the  Social 
Security  Act,  as  added  by  the  Statute, 
requires  that  the  work  and  training 
conditions  regulation  apply  to 
participants  in  "any  program  activity," 
Therefore  we  have  changed 
"employment  or  training"  in  S  251.1(a)(1) 
and  "work  or  training"  in  S  251.1(a)(2)  of 
the  regulation  to  "program  activity." 

Comment  One  commenter  expressed 
concern  about  the  emphasis  on  local 
market  conditions.  It  was  suggested  that 
in  areas  where  the  labor  market  is 
especially  depressed,  it  is  appropriate  to 
expand  the  training  of  participants  for 
employment  opportimities  in  other  areas 
of  the  State  and  not  just  address  local 
employment  opportunities. 

Response:  Section  484(a)(5)  of  the 
Social  Security  Act.  as  added  by  the 
Statute,  states  that  "each  assignment  is 
based  on  available  resources,  the 
participant's  circumstances,  and  local 
employment  opportunities."  Section 
485(e)  of  the  Social  Security  Act,  as 
added  by  the  Statute,  and  the 
implementing  regulation  at  S  250.12(d)(2) 
require  that  the  State  IV-A  agency  and 
the  local  welfare  agencies,  as 
appropriate,  (1)  consult  with  the  private 
industry  councils  (as  established  under 
section  102  of  the  Job  Training 
Partnership  Act  (JTPA))  to  identify  and 
obtain  advice  on  the  types  of  jobs 
available,  or  likely  to  become  available   . 
in  the  service  delivery  area  and  (2) 
ensure  that  the  State  program  provides 
training  in  any  area  for  jobs  of  a  type 
which  are,  or  are  likely  to  become 
available  in  the  area.  These  provisions 
reflect  congressional  concern  that  JOBS 
resources  not  be  used  Inefflciently,  i.e., 
expended  on  training  for  jobs  which  are 
not  available  to  participants.  At  the 
same  time,  we  do  not  believe  that 
Congress  meant  to  be  so  limiting  as  to 
bar  training  for  a  job  that  happens  to  be 
in  an  adjacent  service  delivery  area. 
Therefore,  as  stated  in  the  preamble  to 
the  JOBS  regulation  (see  54  F.R.  42159). 
we  believe  the  Statute  at  a  minimum 
requires  a  State  to  provide  training  in  an 
area  for  jobs  that  are  likely  to  become 
available  in  the  area.  It  does  not 
preclude  a  State  from  doing  more. 
Accordingly,  we  have  modified  the 
regulation  at  S  251.1(a)(5)  to  provide  that 
training  is  to  meet  local  employers' 
requirements  "to  the  extent 
practicable." 

Comment:  Two  commenters  stated 
that  the  proposed  regulation  makes  no 
reference  to  the  provision  of  appropriate 
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tort  claims  protection,  which  is  required 
by  the  Statute.  The  proposed  regulation 
addresses  only  workers'  compensation 
protections. 

Response:  Section  251.2  does  provide 
for  accident  insurance  which  is 
considered  to  be  necessary  tort  claims 
protection. 

Comment-  One  commenter  suggested 
that  to  avoid  confusion  as  to  the  types  of 
workers'  compensation  and  tort  claims 
protection  coverage  that  must  be 
provided  to  the  different  categories  of 
program  participants,  the  terms  medical 
insurance,  accident  insurance  and 
income  maintenance  insurance  should 
be  clearly  defined. 

Response:  While  these  terms  are 
generally  understood,  we  are  providing 
further  clarification  of  the  terms  in  the 
final  regulation.  For  the  purposes  of 
S  251.2,  we  have  added  paragraph  (c)  to 
clarify  that  medical  insurance  means 
that  the  employer  must  provide  for  the 
participant's  medical  care  due  to  injury 
arising  from,  and  in  the  course  of,  the 
participant's  work:  accident  insurance 
means  tort  claims  protection;  and 
income  maintenance  insurance  means 
the  monetary  workers'  compensation 
allowance. 

Comment  One  commenter  stated  that 
the  regulation  as  proposed  would 
require  States  to  provide  workers 
compensation  and  tort  claims  protection 
to  participants  of  any  work-related 
program  authorized  in  connection  with 
the  AFDC  program,  as  well  as  to 
participants  of  the  JOBS  program;  and 
that  this  is  inconsistent  with  the  Act. 

Response:  Section  484(e)  of  the  Social 
Security  Act,  as  added  by  the  Statute, 
states  that  "jtjhe  provisions  of  this 
section  apply  to  any  work-related 
programs  and  activities  under  this  part, 
and  under  any  other  work-related 
programs  and  activities  authorized  (in 
connection  with  the  AFDC  program) 
under  section  1115."  Accordingly,  the 
provisions  of  section  464  governing 
workers  compensation  and  tort  claims 
protection  are  not  limited  to  JOBS 
participants,  but  apply,  in  addition,  to 
participants  in  other  work-related 
programs  and  activities  that  are 
authorized  under  section  1115  of  the  Act 
Therefore,  no  change  has  been  made  in 
the  final  regulation  in  response  to  the 
comment. 

Comment  Several  commenters  noted 
that  unlike  the  Statute,  the  proposed 
regulation  did  not  prohibit  the 
displacement  of  "any  currently 
employed  worker  or  position,"  but  only 
workers. 

Response:  Having  considered  the 
conmients  received  and  reviewed  the 
language  in  section  464(c)(1)  of  the 
Social  Security  Aot.  as  added  by  the 


Statute,  S  2S1.3(a)  of  the  regulation  has 
been  modified  to  read.  "Shall  not  result 
in  the  displacement  of  any  currently 
employed  worker  or  position,  including 
partial  displacement  such  as  a 
reduction  in  hours  of  non-overtime 
work,  wages  or  employment  benefits." 

Comment  Several  commenters 
suggested  that  we  eliminate  the  phrase 
"not  supported  under  this  program"  in 
S  251.3(c).  Inclusion  of  this  phrase  would 
allow  employers  to  cycle  work 
supplementation  program  participants 
through  the  same  positions  with  no 
obligation  to  hire  any  participants  as 
permanent  employees. 

Response:  The  phrase  "not  supported 
under  this  program"  has  been 
eliminated. 

Comment  Several  commenters  raised 
the  issue  that  the  Statute  provides  that 
assignment  shall  not  result  in 
employment  or  assignment  of  a 
participant  or  the  filling  of  a  position 
when  any  other  individual  is  on  layoff 
from  the  same  or  an  equivalent  position. 
They  suggested  that  S  251.3(c)  of  the 
proposed  regulation  which  limits  this 
prohibition  to  cases  where  individuals 
were  on  layoff  from  the  same  or  a 
substantially  equivalent  job  within  the 
same  organizational  unit  was  more 
restrictive  than  the  law  provided. 

Response:  After  giving  due 
consideration  to  the  comment  the 
regulation  is  left  as  proposed.  The  use  of 
the  phrase  "within  the  same 
organizational  unit"  further  clarifies  the 
parameters  for  the  concept  of  "a 
substantially  equivalent  job." 

Comment  Several  commenters  noted 
that  section  484(c)(2)(B)  of  the  Social 
Security  Act,  as  added  by  the  Statute, 
provides  that  assignments  shall  not 
result  in  employment  or  assignment  of  a 
participant  or  the  filling  of  a  position 
when  the  employer  has  terminated  the 
employment  of  any  regular  employee  or 
othervvise  reduced  its  workforce  with 
the  effect  of  filling  the  vacancy  so 
created  with  a  participant  subsidized 
under  the  program.  It  was  suggested  that 
S  251.3(c)  of  the  proposed  regulation 
limited  this  prohibition  to  cases  where 
an  employer  has  terminated  any  regular 
employee  or  otherwise  reduced  its 
woricforce  with  the  intention  of  filling 
the  vacancy  so  created  by  hiring  a 
participant  whose  wages  are  subsidized 
under  this  program. 

Response:  We  agree  with  the 
comments.  Therefore  the  language  in 
§  251.3(c) — i.e.,  "with  the  Intention  of 
filling  ^e  vacancy" — has  been  changed 
to  read:  "with  the  effect  of  filling  the 
vacancy  *  *  *." 

Comment  Several  commenters  noted 
that  the  Statute  prohibits  any 
assignment  from  resulting  in 


infringement  of  promotional 
opportunities  of  any  currentiy  employed 
Individual.  It  was  stated  that  S  251.3(d) 
of  the  proposed  regulation  prohibits 
infringing  in  any  way  on  promotional 
opportunities  of  persons  currentiy  in 
jobs  not  funded  under  JOBS. 

Response:  We  reviewed  the  language 
in  section  484(c)(3)  of  the  Social  Security 
Act  as  added  by  the  Statute,  and  agree 
with  the  comments.  Therefore  "persons 
currentiy  In  jobs  not  funded  under  this 
program"  has  been  changed  to  "any 
currentiy  employed  Individual." 

Comment  It  was  noted  that  the 
conference  report  indicates  that  the 
prohibition  against  using  participants  to 
fill  established,  unfilled  position 
vacancies  was  to  apply  to  CWEP,  work 
supplementation,  and  other  work 
experience.  (H.R.  Rep.  No.  100-998, 
100th  Cong.,  2d  Sess.  135-136(1988).) 
However,  S  251.3(e)  of  the  proposed 
regulation  limits  applicability  to  CWEP 
and  work  supplementation. 

Response:  Section  484(c)  of  the  Social 
Security  Act,  as  added  by  the  Statute, 
does  not  include  other  work  experience. 
Therefore,  we  are  not  adopting  the 
comment 

Comment  The  Statute  requires  that 
States  establish  and  maintain  a 
grievance  procedure  for  resolving 
displacement  complaints,  but  S  251.4  of 
the  proposed  regulation  provides  no 
details  on  State  grievance  procedures. 
Several  commenters  urged  that  we  set 
minimum  standards  for  State  grievance 
procedures,  with  investigation  by  the 
Secretary  of  Labor,  if  necessary,  and 
timeframes  for  making  decisions. 

Response:  In  response  to  the 
comments,  we  have  revised  {  251.4  in 
the  final  regulation  to  provide  minimum 
standards  and  timeframes  for  State 
grievance  procedures  to  assure  that  an 
individual  has  a  full  and  fair  hearing,  as 
well  as  to  provide  for  investigation  of 
displacement  appeals  by  the  Secretary 
of  Labor,  as  appropriate.  The  State's 
grievance  procedure,  including  an 
opportunity  for  informal  resolution,  shall 
not  exceed  90  days  from  the  date  of  the 
complaint  by  which  time  the 
complainant  shall  be  provided  the 
written  decision  by  the  State.  The  90- 
day  timeframe  for  the  issuance  of  a 
decision  following  the  filing  of  a 
complaint  by  an  individual  is  consistent 
with  the  90-day  timeframe  provided  in 
5  205.10  when  an  indi\idual  requests  a 
hearing.  We  recognize  that  more  actions 
need  to  be  taken  in  the  90-day  penod 
under  {  251.4  than  under  S  205.10.  but 
we  do  not  want  to  extend  the  time 
period  because  the  aggrieved  party  does 
not  have  the  same  available  protections 
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(i.e..  aid  paid  pending)  which  are 
available  under  the  AFDC  program. 

The  decision  of  the  State  may  be 
appealed  by  any  dissatiafied  party 
within  20  days  of  the  receipt  of  the 
State's  «nitten  decision.  Although  in  the 
AFDC  program,  appeals  must  be  mailed 
«vithin  15  days  of  the  date  of  the  written 
decision  from  which  the  appeal  was 
taken,  we  have  established  a  20-day 
period  to  allow  the  dissatisHed  party 
additional  time  for  consultation  and 
formulation  of  the  appeal.  The 
additional  time  might  be  necessary 
because  the  displacement  appeal  of  a 
regular  worker  may  involve  more  parties 
than  a  typical  AFDC  hearing. 

The  minimum  standards  for  State 
grievance  procedures  Include  an 
opportunity  for  informal  resolution  and 
a  formal  hearing  procedure.  The  formal 
hearing  procedure  shall  include  an 
opportunity  to  present  evidence,  to  bring 
witnesses,  to  cross-examine  witnesses, 
to  be  represented  by  counsel  and  to 
receive  a  written  decision.  These 
minimum  standards  for  grievance 
procedures  are  found  in  other  hearing 
prooediiret  for  pubUc  assistance 
programs  (see  45  CFR  205.10). 

Comment  One  commenter  requested 
that  the  regulation  clarify  who  can 
appeal  the  decision  of  the  State. 

Response:  For  further  clarificatioa  we 
have  revised  i  2S1.4(e)  and  I  252.5(b)  of 
the  final  regulabon  to  provide  that  "any 
dissatisfied  party"  may  appeal  the 
State's  decision  to  the  Office  of 
Administrative  Law  Judges. 

Comment:  One  commenter  stated  that 
the  proposed  regulation  does  not 
indicate  that  the  option  to  appeal  to  the 
Department  of  Labor  precludes  an 
individual  from  exercising  existing 
rights  to  either  appeal  through  State 
courts,  or  to  file  an  action  alleging 
deprivation  of  rights  under  42  U.S.C 
1983.  It  was  suggested  that  the  final 
regulation  make  clear  that,  if  the 
individual  chooses  to  appeal  to  the 
Department  of  Labor,  any  relevant 
statute  of  limitations  is  tolled  pending 
outcome  of  the  DOL  decision. 

Response:  We  felt  that  it  is  generally 
understood  that  the  option  to  appeal  to 
the  Department  of  Labor  does  not 
preclude  an  individual  from  exercising 
any  other  existing  right  to  judicial 
review.  Therefore,  this  statement  is  not 
included  in  the  regulation.  Also,  if  an 
individual  chooses  to  appeal  to  the 
Department  of  Labor,  any  relevant 
statute  of  limitations  would  not  be  tolled 
pending  outcome  of  the  Department  of 
Labor  decision  because  any  relevant 
statute  of  limitations  is  already 
established  under  law  and  there  is  no 
authority  under  this  Statute  to  toll  it 


Comment  Four  commenters  requested 
that  specific  remedies  be  provided  when 
there  is  a  finding  that  the  employer  has 
violated  the  displacement  provisions  in 
the  Act.  Two  of  these  commenters 
offered  the  following  specific  remedies: 
(1)  The  employer  shall  fully  replace  any 
and  all  workers  or  positions  displaced 
by  work  program  participants,  (2)  the 
employer  shall  immediately  and  for  at 
least  one  year  following  the  finding  of 
displacement  cease  and  desist  its  use  of 
work  program  participants  in  any  and 
all  capacities,  and  (3)  the  agency 
responsible  for  administering  the  work 
program  shall  be  prohibited  from 
assigning  work  program  participants  to 
any  employer  found  to  have  violated  the 
displacement  provision  for  at  least  one 
year  following  the  finding  of 
displacement.  One  commenter  requested 
that  specific  remedies  be  given  for 
violations  of  on-the-job  working 
conditions,  workers'  compensation 
coverage  and  CWEP  wage  rates. 

Response:  We  have  adopted  the 
commenters"  suggestion  that  specific 
remedies  be  included  in  the  regulation 
and  have  provided  exclusive  remedies 
for  the  compIainant(9}  which  include 
some  of  those  suggested  by  the 
commenters.  The  remedies  adopted 
have  been  effectively  used  in  other 
employment  programs  within  the 
Department  of  Labor. 

Accordingly,  we  believe  they  are 
reasonable  and  appropriate. 

Regulatory  Procedures 

Executive  Order  12291 

This  final  regulation  has  been 
reviewed  under  Executive  Order  12291 
and  does  not  meet  any  of  the  criteria  for 
a  major  regulation.  A  regulatory  impact 
analysis  is  not  required  because  the 
regulation  will  not: 

(1)  Have  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more; 

(2)  Result  in  a  major  increase  in  costs 
or  prices  for  consumers,  individuals, 
industries,  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or 

(3)  Have  significant  adverse  e^ect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  regulation  implements  the 
provisions  of  section  464  of  tide  FV-F  of 
the  Social  Security  Act  (as  added  by 
section  201(b)  of  the  Statute).  Under 
these  provisions.  States  have  systems  to 
resolve  disputes  regarding  displacement 
of  currently  employed  workers.  In  this 


connection,  we  have  established 
minimum  standards  and  timefrtimes  that 
must  be  met.  Disputes  regarding  on-the- 
job  working  conditions,  workers' 
compensation  and  wage  rates  used  to 
calculate  CWEP  hours  for  participants 
in  the  |OBS  program  are  heard  under  the 
State  agency's  fair  hearing  process.  In 
addition,  this  regulation  will  assure  that 
there  is  no  increase  in  welfare 
expenditures  resulting  from  the 
displacement  of  currently  employed 
workers.  Thus,  the  Implementing 
regulation  will  not  significantly  effect 
expenditures. 

Paperwork  Reduction  Act 

The  provisions  of  this  regulation  do 
not  contain  information  collection 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1980. 

Regulatory  Flexibility  Act 

The  Secretaries  certify  under  5  U.S.C. 
605(b),  enacted  by  Public  Law  96-354. 
the  Regulatory  Flexibility  Act,  that  this 
regulation,  if  promulgated,  will  not  result 
in  a  significant  impact  on  a  substantial 
number  of  small  entities  because  the 
regulation  primarily  affects  State 
governments  and  individuals.  Therefore, 
a  regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-^54,  the 
Regulatory  Flexibility  Act  is  not 
required.  This  regulation  is  issued  under 
the  authority  of  sections  484(0  and  1102 
of  the  Social  Security  Act 

(Catalog  of  Federal  Domestic  Assistance 
Programs:  13.78a  Assistance  Payments- 
Maintenance  Assistance,  13.781.  Job 
Opportunities  and  Basic  Skills  Training) 

List  of  Subjects  in  45  CFR  Part  251 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-social 
programs.  Employment,  education, 
training.  Administrative  practice  and 
procedure. 

Dated:  October  11, 1990. 

Roberto  T.  looes. 

Assistant  Secretary  of  Labor.  Employment  & 
Training  Administration. 
Approved  October  11, 19ea 

EBsabethDde. 

Secretary,  Deportment  of  Labor. 
Dated:  June  8, 1990. 

)o  Amie  B.  BotBhait, 

Assistant  Secretary  for  Family  Support 
Approved:  July  6, 1990. 

Louis  W.Suffivaa, 

Secretary.  Department  of  Health  and  Human 

Services. 

Title  45,  chapter  IL  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  part  251  to  read  as  follows: 
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PART  251— PROGRAM  PARTICIPANT 
EMPLOYMENT  PROTECTION 

Sec 

251 .0  Purpose. 

251.1  Program  activity  conditionB. 

251.2  Workers'  compensation  and  tort 
ciaiiTia  protection. 

251.3  Displacement. 

251.4  Grievances  by  regular  employees. 

251.5  Complaints  with  respect  to  on-the-job 
worlcing  conditions,  workers' 
compensation  coverage  and  CWEP  wage 
rates. 

Authority:  Sections  484  and  1102  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
684  and  1302) 

§  251.0    PurpoM. 

(a)  The  purpose  of  this  part  251  is  to 
set  forth  the  conditions  generally 
applicable  when  assigning  participants 
to  program  activities  (i.e.,  work, 
education  or  training)  under  the  Jobs 
Opportunity  and  Basic  Skills  Training 
(JOBS)  program.  This  part  contains  the 
following: 

(1)  The  conditions  that  the  State 
agency  shall  assure  when  assigning 
participants  to  any  program  activity; 

(2)  Appropriate  workers' 
compensation  and  tort  claims 
protections  that  must  be  provided  to 
participants; 

(3)  Provisions  to  assure  that  work 
assignments  shall  not  result  in 
displacements; 

(4)  A  grievance  procedure  for 
resolving  displacement  complaints  by 
regular  employees; 

(5)  A  grievance  procedure  under  the 
Slate  fair  hearing  process  with  respect 
to  on-the-job  working  conditions, 
workers'  compensation,  and  wage  rates 
in  the  case  of  individuals  participating 
in  community  work  experience 
programs  (CWEP);  and 

(6)  Procedures  for  appealing  State 
decisions  on  displacement  complaints 
and  certain  other  complaints  to  the 
Department  of  Labor. 

(b)  The  provisions  of  this  part  apply  to 
any  work-related  programs  and 
activities  under  JOBS  and  under  any 
other  work-related  programs  and 
activities  authorized  in  connection  with 
the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program  under  section 
1115  of  the  Social  Security  Act. 

§  25 1 . 1    Program  activity  condltiont. 

(a)  Program  activity.  The  State  agency 
shall  assure  that; 

(1)  The  program  activity  shall  be 
related  to  the  capability  of  the 
participant  to  perform  the  task  on  a 
regular  basis,  including  physical 
capacity,  skills,  experience,  family 
responsibilities  and  place  of  residence. 


(2)  The  total  daily  commuting  time  to 
and  from  home  to  the  program  activity 
site  to  which  the  participant  is  assigned 
shall  not  normally  exceed  2  hours,  not 
including  the  transporting  of  a  child  to 
and  from  child  care.  If  a  longer 
commuting  distance  and  time  is 
generally  accepted  in  the  community, 
then  the  round  trip  commuting  time  shall 
not  exceed  the  generally  accepted 
community  standards  without  the 
participant's  consent. 

(3)  No  participant  shall  be  required, 
without  his  or  her  consent,  to  remain 
away  from  his  or  her  home  overnight. 

(4)  "ftie  conditions  of  participation 
shall  be  reasonable,  taking  into  account 
in  each  case  the  proficiency  of  the 
participant  and  the  child  care  and  other 
supportive  service  needs  of  the 
participant. 

(5)  Training  shall  be  appropriate.  For 
training  to  be  appropriate,  the  nature  of 
the  training  shall,  to  the  extent 
practicable,  meet  local  employers' 
requirements  (including  their 
occupational  needs)  so  that  the 
participant  will  be  in  a  competitive 
position  within  the  local  labor  market. 
The  training  must  also  be  likely  to  lead 
to  employment  which  will  meet  the 
provisions  in  paragraphs  (a)(1)  through 
(a)(4]  of  this  section. 

(b)  Health  and  safety  standards. 
Participants  are  subject  to  the  same 
health  and  safety  standards  established 
under  State  and  Federal  law  that 
otherwise  apply  to  other  Individuals  in 
similar  activities  who  are  not  JOBS 
participants. 

(c)  Non-discrimination.  All 
participants  will  have  such  rights  as  are 
available  under  any  applicable  Federal. 
State  or  local  law  prohibiting 
discrimination  on  the  basis  of  race,  sex, 
national  origin,  religion,  age  or 
handicapping  condition.  Individuals 
alleging  discrimination  may  choose  to 
have  their  complaints  processed  as  a 
JOBS  program  dispute  pursuant  to 

§  250.36,  as  a  violation  of  other 
applicable  State  and  local  laws 
prohibiting  discrimination,  or  as  a 
violation  of  45  CFR  parts  80,  84  and  91. 

§  25 1 .2    Woricers'  compensation  and  tort 
dalma  protection*. 

(a)  Each  participant  covered  by  a 
workers'  compensation  statute  or 
system  shall  be  assured  of  workers' 
compensation  including  medical, 
accident  and  income  maintenance 
insurance  at  the  same  level  and  to  the 
same  extent  as  that  available  to  others 
who  are  similarly  employed. 

(b)  Those  participants  in  work 
assignments  such  as  work 


supplementation  and  CWEP  not  covered 
by  an  applicable  workers'  compensation 
statute  shall  be  provided  with  medical 
and  accident  protection  for  on-site 
injury  at  the  same  level  and  to  the  same 
extent  as  that  required  under  the 
applicable  State's  workers' 
compensation  statute  for  covered 
employment.  Income  maintenance 
coverage  is  not  required  for  these 
participants. 

(c)  For  the  purpose  of  this  section, 
medical  insurance  means  that  the 
employer  must  provide  for  the 
participant's  medical  care  due  to  injury 
arising  from,  and  in  the  course  of.  the 
participant's  activity;  accident  insurance 
means  tort  claims  protection;  and 
income  maintenance  insurance  means 
the  monetary  workers'  compensation 
allowance. 

§  251.3    Dteptac*m«nt 

The  State  agency  shall  assure  that 
CWEP.  other  work  experience,  on-the- 
job  training  (OfT),  and  work 
supplementation  assignments: 

(a)  Shall  not  result  in  the 
displacement  of  any  currently  employed 
worker  or  position,  including  partial 
displacement,  such  as  a  reduction  in 
hours  of  non-overtime  work,  wages,  or 
employment  benefits: 

(b)  Shall  not  impair  existing  contracts 
for  services  or  collective  bargaining 
agreements; 

(c)  Shall  not  result  in  the  employment 
or  assignment  of  a  participant  or  the 
filling  of  a  position  when  any  other 
person  is  on  layoff  from  the  same  or  a 
substantially  equivalent  job  within  the 
same  organizational  unit,  or  when  an 
employer  has  terminated  any  regular 
employee  or  otherwise  reduced  its 
workforce  with  the  effect  of  filling  the 
vacancy  so  created  by  hiring  a 
participant  whose  wages  are  subsidized 
under  this  program: 

(d)  Shall  not  infringe  in  any  way  upon 
promotional  opportunities  of  any 
currently  employed  individual;  and 

(e)  Shall  not  result  in  the  filling  of  any 
established  unfilled  position  vacancy  by 
a  participant  assigned  under  §  250.62 
(work  supplementation  program)  or 

S  250.63  (CWEP)  of  the  JOBS  program. 

§251.4    Grievances  by  rtgotof  employe**. 

(a)  The  State  shall  establish  and 
maintain  a  grievance  procedure  for 
resolving  complaints  by  regular 
employees  or  their  representatives  that 
the  work  assignment  of  an  individual 
violates  any  of  the  prohibitions 
described  in  §  251.3. 
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(b)  Such  grievance  procedure  shall 
include  an  opportunity  for  informal 
resolution. 

(c)  If  no  informal  resolution  can  be 
reached  within  the  specified  time  period 
as  established  by  the  State  as  part  of  its 
grievance  orocedure.  the  dissatisfied 
party  may  file  a  request  for  a  hearing 
with  the  State. 

(d)  The  State's  hearing  portion  of  the 
grievance  procedure  shall  provide  the 
following:  A  written  notice  of  the  date, 
time  and  place  of  the  hearing;  a  hearing 
on  the  record;  an  opportunity  to  present 
evidence,  bring  witnesses,  cross- 
examine  witnesses;  representation  by 
counsel;  and  a  written  decision. 

(e)  The  Stale's  grievance  procedure, 
pursuant  to  the  provisions  in  paragraphs 
(b).  (c).  and  (d)  of  this  section,  shall  not 
exceed  90  days  from  the  date  of  the 
complaint,  by  which  time  the 
complainant  shall  be  provided  the 
written  decision  by  the  State. 

(f)  A  decision  of  the  State  under 
paragraph  (e)  of  this  section  may  be 
appealed  by  any  dissatisfied  party 
within  20  days  of  the  receipt  of  the 
Slate's  written  decision.  The  appeal 
shall  be  sent  to  the  Office  of 
Administrative  Law  Judges,  U.S. 
Department  of  Labor,  Vanguard 
Building,  room  600,  till  20th  Street. 
NW.,  Washington,  DC  20036.  The  review 
shall  be  on  the  record  of  the  State 
proceedings,  as  supplemented  pursuant 
to  paragraph  (j)  of  this  section. 

(g)  The  appeal  shall  contain: 
(1)  The  full  name,  address  and 

telephone  number  of  the  appellant: 

[2]  The  provisions  of  the  Social 
Security  Act  or  regulations  believed  to 
have  been  violated; 

[3]  A  copy  of  the  original  complaint 
filed  with  the  State;  and 

(4)  A  copy  of  the  State's  findings  and 
decision  regarding  the  appellant's 
complaint. 

(h)  The  appellant  under  paragraph  (f) 
of  this  section  shall  send  copies  of  the 
appeal,  and  any  brief  in  support  thereof, 
to  the  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210 
and  to  the  Assistant  Secretary  for 
Family  Support.  Department  of  Health 
and  Human  Services.  370  L'Enfanl 
Promenade,  SW.,  6lh  Floor,  Washington, 
DC  20447. 

(i)  Upon  receipt  of  an  appeal  pursuant 
to  paragraph  (f)  of  this  section,  the 
Office  of  Administrative  Law  judges 
shall  request  from  the  State  agency,  and 
the  State  shall,  within  30  days  of  such 
request,  certify  and  file  with  the  Office 
of  Administrative  Law  Judges  the  entire 
administrative  record  of  the  matter 
under  appeal.  The  State  shall  send 


copies  of  this  record  to  the  Assistant 
Secretary  for  Employment  and  Training 
and  the  Assistant  Secretary  for  Family 
Support  at  the  addresses  set  forth  in 
paragraph  (g)  of  this  section. 

(j)  Upon  receipt  of  the  copy  of  the 
appeal  and  the  copy  of  the  record 
pursuant  to  paragraphs  (g)  and  (i)  of  this 
section,  the  Assistant  Secretary  for 
Employment  and  Training  shall 
investigate,  as  appropriate,  and,  through 
the  Office  of  the  Solicitor  of  Labor,  file, 
if  deemed  appropriate,  a  brief  or  report 
with  the  Office  of  Administrative  Law 
Judges  for  that  office's  consideration 
pursuant  to  paragraph  (f)  of  this  section. 
The  State  agency  and  the  Assistant 
Secretary  for  Family  Support  may  also 
file  a  brief  or  report  with  the  Office  of 
Administrative  Law  Judges. 

(k)  The  decision  ofthe  Office  of 
Administrative  Law  Judges  under 
paragraph  (f]  of  this  section  shall 
contain  conclusions  of  law  and  findings 
of  fact  (the  State's  findings  being 
conclusive  if  supported  by  substantial 
evidence)  and.  as  exclusive  remedies  for 
complaining  employee(s),  where 
appropriate,  reinstatement,  back  pay, 
and  back  benefits.  The  decision  may 
also  provide  for  remand  to  the  State  for 
further  proceedings.  The  decision  of  the 
Office  of  Administrative  Law  Judges  is 
the  final  decision  of  the  Secretary  of 
Labor  on  the  appeal  and  shall  be 
transmitted  to  the  parties  to  the  appeal, 
the  State  agency  and  to  the  Assistant 
Secretary  for  Family  Support, 
Department  of  Health  and  Human 
Services,  for  appropriate  action. 

§2S1.S    CompMnts  wWi  rmpcct  to  on-tlM- 
job  ararklng  condlttons,  workers' 
compensation  coverags  and  CWEP  wage 
rates. 

(a)  The  State  shall  establish  and 
maintain  a  gnevance  procedure  under 
the  State  agency's  fair  heanng  process 
(see  S  250.36)  for  resolving  complaints 
by  or  on  behalf  of  individuals 
participating  in  any  work-related 
programs  and  activities  under  this  part, 
including  on-the-iob  training,  work 
supplementation  and  community  work 
experience  programs,  and  other  work- 
related  activities  authorized  by  the 
Secretary: 

(1)  With  respect  to  on-the-job  working 
conditions; 

(2)  With  respect  to  workers' 
compensation  coverage:  and 

(3)  With  respect  to  wage  rates  used  in 
calculating  the  hours  of  participation 
required  of  individuals  in  community 
work  experience  programs  described  in 
§  250.63  of  the  JOBS  program. 

(b)  A  decision  of  the  State  under 
paragraph  (a)  of  this  section  may  be 
appealed  by  any  dissatisfied  party 


within  20  days  of  the  receipt  of  the 
State's  written  decision.  The  appeal 
shall  be  sent  to  the  Office  of 
Administrative  Law  Judges,  U.S. 
Department  of  Labor.  Vanguard 
Building,  room  60a  1111  20th  Street, 
NW..  Washington.  DC  20038.  The  review 
shall  be  on  the  record  of  the  State 
proceedings.  The  review  shall  include 
questions  of  law;  the  State's  findings  of 
fact  shall  be  conclusive  if  supported  by 
substantial  evidence. 

(c)  The  appeal  shall  contain: 

(1)  The  full  name,  address  and 
telephone  number  of  the  appellant; 

(2)  The  provisions  of  the  Social 
Security  Act  or  regulations  believed  to 
have  been  violated; 

(3)  A  copy  of  the  original  complaint 
filed  with  the  State;  and 

(4)  A  copy  of  the  State's  findings  and 
decision  regarding  the  complaint. 

(d)  The  appellant  under  paragraph  (b) 
of  this  section  shall  send  copies  of  the 
appeal,  and  any  brief  in  support  thereof, 
to  the  Assistant  Secretary  for 
Employment  and  Training,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
and  to  the  Assistant  Secretary  for 
Family  Support.  Department  of  Health 
and  Human  Services,  370  L'Enfant 
Promenade,  SW..  6th  Floor,  Washington, 
DC  20447. 

(e)  Upon  receipt  of  an  appeal  pursuant 
to  paragraph  (b)  of  this  section,  the 
Office  of  Administrative  Law  Judges 
shall  request  from  the  State  agency,  and 
the  State  shall,  within  30  days  of  such 
request,  certify  and  file  with  the  Office 
of  Administrative  Law  Judges  the  entire 
administrative  record  of  the  matter 
under  appeal.  The  State  shall  send 
copies  of  the  record  to  the  Assistant 
Secretary  for  Employment  and  Training 
and  the  Assistant  Secretary  for  Family 
Support  at  the  addresses  set  forth  in 
paragraph  (c)  of  this  section. 

(f)  Upon  receipt  of  the  copy  of  the 
appeal  and  the  copy  of  the  record 
pursuant  to  paragraphs  (cj  and  (e)  of 
this  section,  the  Assistant  Secretary  for 
Employment  and  Training  shall  review 
the  record,  and.  through  die  Office  of  the 
Solicitor  of  Labor,  file,  if  deemed 
appropriate,  a  brief  or  report  on  the 
record  of  the  State  proceedings  with  the 
Office  of  Administrative  Law  Judges  for 
that  office's  consideration  pursuant  to 
paragraph  (b)  of  this  section.  The  State 
Agency  and  the  Assistant  Secretary  for 
Family  Support  shall  also  have  the 
opportuni^  to  file  a  similar  brief  or 
report  on  the  record  of '"  e  State 
proceedings  with  the  Office  of 
Administrative  Law  Judges. 

(g)  The  decision  of  the  Office  of 
Administrative  Law  Judges  under 
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paragraph  (c)  of  this  section  shall 
contain  conclusions  of  law  and  findings 
of  fact  (the  State's  findings  being 
conclusive  if  supported  by  substantial 
evidencej  and  as  exclusive  remedies  for 
the  complaining  particlpant(s),  where 
appropriate:  Removal  of  participants 
from  inappropriate  worksites,  unless  the 
violations  have  been  corrected,  and 
actual  monetary  damages  for 
participants.  Actual  monetary  damages 
shall  not  exceed  the  amount  of  the 
monetary  value  of  the  benefits  that  the 
participant  would  have  received  had  the 
participant  been  covered  pursuant  to 
S  251,2(a)  of  this  part.  The  decision  may 
also  provide  for  remand  to  the  State  for 
further  proceedings.  The  decision  of  the 
Office  of  Administrative  Law  Judges  is 
the  final  decision  of  the  Secretary  of 
Labor  on  the  appeal  and  shall  be 
transmitted  to  the  parties  to  the  appeal, 
the  State  agency  and  to  the  Assistant 
Secretary  for  Family  Support, 
Department  of  Health  and  Human 
Services,  for  appropriate  action. 

|FR  Doc.  91-1447  Filed  1-22-91:  8:45  am] 
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INFORMATION  SECURITY  OVERSIQHT 
OFFICC 

32  CFR  Part  2003 

National  Security  Information 
Startdard  Forma 

AOtNCV:  Information  Security  Oversight 
Office  (ISOO). 
action:  Final  rule. 


;  This  amendment  to  32  CFR 
2003.20  provides  for  (1)  The  addition  of 
a  new  paragraph  to  the  Standard  Form 
312,  "Classified  Information 
Nondisclosure  Agreement"  (SF  312);  the 
Standard  Form  189,  "Classified 
Information  Nondisclosure  Agreement" 
(SF  189);  and  the  Standard  Form  18&-A. 
"Classified  Information  Nondisclosure 
Agreement  (Industrial/Commercial/ 
Non-Government)"  (SF  189-A),  to 
comply  with  section  617  of  the  Treasury. 
Postal  Service  and  General  Government 
Appropriations  Act  for  Fiscal  Year  1991 
(Pub.  L  101-509);  (2)  a  revision  in  the 
language  of  paragraph  7  of  the  SF  312, 
SF  189.  and  SF  189-A;  (3)  the  use  of  the 
Office  of  Personnel  Management's 
Office  Personnel  Folder  as  an 
authorized  permanent  storage  location 
for  copies  of  the  SF  312  and  SF  189 
executed  by  civilian  employees  of  the 
Federal  Government  and  the  use  of  the 
Defense  Industrial  Security  Clearance 
Office  to  store  the  nondisclosure 
agreements  of  terminated  employees  of 
contrators  under  the  Defense  Industrial 
Security  Program;  (4)  clarification  of 
what  storage  media  are  acceptable  for 
maintaining  an  official  copy  of  the  SF 
312.  SF  189  and  SF  189-A;  and  (5) 
notification  to  ISOO  of  the  file  systems 
that  agencies  use  to  store  executed 
copies  of  these  agreements. 
IFFECnVE  date:  lanuary  23, 1991. 
Foa  FimTHCR  mroraaATioN  contact 
Steven  Garfinkel,  Director,  ISOO. 
Telephone:  (202)  634-6150. 
aUPnCMENTAIIY  intormation:  This 
amendment  to  32  CFR  part  2003  is 
issued  pursuant  to  S  5.2(b](7]  of 
Executive  Order  12356.  "National 
Security  Information,"  which  grants  the 
Director  of  ISOO  the  authority  to  issue 
standardized  security  forms,  and 
Paragraph  1  of  National  Security 
Decision  Directive  84,  March  11, 1983. 
which  directs  ISOO  to  issue  a 
standardized  nondisclosure  agreement 
to  be  signed  as  a  condition  of  access  by 
all  persons  cleared  for  access  to 
classified  information.  In  fulfilling  this 
requirement,  ISOO  has  issued  three 
nondisclosure  agreements:  (1)  SF  189, 
"Classified  Information  Nondisclosure 
Agreement."  in  September  1983;  (2)  SF 


189-A,  "Classified  Infomation 
Nondisclosure  Agreement  (Industrial/ 
Commercial/Non-Govemment),"  in 
November  1988;  and  (3)  SF  312. 
"Classified  Information  Nondisclosure 
Agreement,"  in  September  1988.  ISOO 
Issued  the  SF  312  as  a  replacement  for 
the  SF  188  and  SF  189-A  and  it  is  the 
standard  classified  information 
nondisclosure  agreement  being  used 
currently  in  industry  and  Government. 
However,  executed  copies  of  the  SF  189 
and  SF  189-A,  for  which  an  affected 
individual  has  made  no  substitution  by 
the  subsequent  execution  of  a  SF  312. 
remain  valid.  This  amendment  to 
S  2003.20  effectuates  several  distinct 
actions  regarding  these  nondisclosure 
agreements: 

(1)  New  subparagraph  2003.20(h)(4)(i) 
modifies  the  SF  312.  SF  189.  and  SF  189- 
A  to  add  a  new  paragraph  to  these 
nondisclosure  agreements  that 
incorporates  language  required  by 
section  617  of  the  Treasury,  Postal 
Service  and  General  Government 
Appropriations  Act  for  Fiscal  Year  1991 
(Pub.  L  101-509).  Each  executed  copy  of 
the  SF  312.  SF  189  or  SF  189-A.  whether 
executed  prior  or  subsequent  to  the 
publication  of  this  rule,  is  amended  to 
incorporate  the  paragraph  set  forth  in 
section  617.  In  signing  this  bill,  H.R. 
5241,  into  law  on  November  5, 1990.  the 
President  noted  that  the  language  of 
section  617  does  not  raise  the  "profound 
constitutional  concerns"  that  previous 
legislation  regarding  the  nondisclosure 
agreements  had  raised,  provided  that 
section  817  "is  not  construed  in  a 
manner  that  Intereferes  with  (the 
President's]  constitutional  authority  to 
protect  national  security  information." 
The  incorporated  language  references 
Executive  Order  12356.  "National 
Security  Information."  and  a  number  of 
statutes  related  to  the  issues  addressed 
in  the  nondisclosure  agreements.  It  also 
provides  that  the  "definitions, 
requirements,  obligations,  rights, 
sanctions  and  liabilities  created  by  said 
Executive  Order  and  listed  statutes  are 
incorporated  into  [these  nondisclosure 
agreements]  and  are  controlling." 
Because  the  additional  language 
references  no  new  law,  and  the 
Government  has  always  interpreted  and 
enforced  the  nondisclosure  agreements 
to  be  fully  consistent  with  existing  law, 
the  addition  of  this  new  language  to  the 
SF  312,  SF  189  and  SF  189-A  will  result 
in  no  substantive  change  in  the  manner 
that  the  Government  interprets  and 
enforces  these  agreements.  Rather,  this 
language  simply  restates  that  the  rights 
and  obligations  created  by  the 
nondisclosure  agreements  are  to  be  read 
consistently  with  the  cited  Executive 
Order  and  statutes. 


(2)  New  subparagraph  2003.20{h)(4)(ii) 
modifies  the  SF313.  SF189.  and  SF189-A 
to  delete  in  full  the  second  sentence  of 
paragraph  7.  This  sentence  suggested 
that  no  signer  of  the  SF  313.  SF  189  or  SF 
189-A  may  ever  have  any  property 
interest  in  classified  information.  In  very 
limited  circumstances  an  individual  or 
other  non-Government  entity  may  retain 
a  property  interest  in  information, 
although  control  of  the  information  in 
the  form  of  classification  has  passed  to 
the  Government  through  contract  or 
other  legal  instnmient.  Because  in  some 
instances  this  sentence  may  be 
construed  as  suggesting  the  forfeiture  of 
a  legitimate  property  interest,  and 
because  it  is  not  deemed  essential  to  the 
purposes  behind  the  execution  of 
nondisclosure  agreements,  it  is  being 
deleted.  Also,  the  first  sentence  of 
paragraph  7  is  being  slightly  modified  to 
make  clear  that  the  signer  of  the 
nondisclosure  agreement  is  also 
obligated  to  protect  classified 
information  to  which  he  or  she  has 
access  at  the  time  of  the  execution  of  the 
agreement.  This  revised  first  sentence  of 
paragraph  7  satisfies  the  Government's 
concern  over  the  ownership  or  control  of 
all  classified  Information. 

(3)  Several  other  changes  concern  the 
storage  of  executed  copies  of  the 
nondisclosure  agreements,  as  provided 
in  paragraph  2003.20(j).  Because  of  their 
lengthy  retention  period  (50  years  from 
date  of  execution),  their  maintenance 
and  storage  has  proven  to  be  a  problem 
for  executive  branch  agencies  and 
industry.  A  recent  change  in  General 
Records  Schedule  (GRS)  No.  1, 
specifically  that  section  which  mandates 
the  retention  of  the  right  side  of  the 
Official  Personnel  Folder  (OPF)  for  a 
period  of  65  i  ears  following  the 
employee's  separation  from  Federal 
service,  offers  an  opportunity  to  resolve 
this  problem  for  Government  civilian 
employees.  The  Office  of  Personnel 
Management  (0PM).  which  is 
responsible  for  the  OPF,  has  agreed  that 
"retention  of  the  SF189  and  SF312  in  the 
OPF  is  in  the  best  interest  of  the  Federal 
Government  at  the  present  time." 
Similarly,  the  Department  of  Defense 
has  agreed  that  its  Defense  Industrial 
Security  Clearance  Office  will  serve  as  a 
central  repository  for  copies  of 
nondisclosure  agreements  executed  by 
terminated  employees  of  contractors 
under  the  Defense  Industrial  Security 
Program.  Paragraph  (j)  is  also  being 
amended  to  provide  examples  of  the 
type  of  storage  media  that  may  be  used 
to  retain  legally  enforceable  facsimiles 
of  the  executed  nondisclosure 
agreements,  and  to  require  agencies  to 
notify  ISOO  of  the  file  systems  used  to 
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store  the  executed  agreements,  so  that 
ISOO  is  able  to  monitor  their  retention 
more  effectively. 

List  of  Subjects  in  S2  CFR  Part  2003 

Classified  information.  Executive 
orders.  Information.  National  security 
information.  Security  information. 

32  CFR  part  2003  is  amended  as 
follows: 

PART  2003— NATIONAL  SECURITY 
INFORMATION— STANDARD  FORMS 

1.  The  authority  citation  for  32  CFR 
part  2003  continues  to  read: 

Authority:  Sec.  5.2(b)(7)  of  E.0. 12356. 

Subpart  B— Pre»crit)ed  Forma 

2.  Section  2003.20  is  amended  by 
adding  a  new  paragraph  (h)(4)  and 
revising  paragraph  (j)  to  read  as  follows: 

§2003.20    ClaMifM  Information 
Nondisclosure  Agreement  SF  1S9; 
Classified  Infonnatlon  Nondtadosure 
Agreement  (Induetrlal/Commercial/Non- 
Qovemment):SF  189-A. 
•        •        *        *        * 

(h)     •     *     * 

(4)  Modification  of  the  SF312.  SF189 
and  SF  189-A. 

(i)  Each  executed  copy  of  the  SF  312, 
SF  189  and  SF  18^A,  whether  executed 
prior  to  or  after  the  publication  of  this 
rule,  is  amended  to  include  the  following 
paragraphs  10  and  11. 

10.  These  restrictions  are  consistent  with 
and  do  not  supersede,  conflict  with  or 
otherwise  alter  the  employee  obligations, 
rights  or  liabilities  created  by  Executive 
Order  12356;  section  7211  of  title  5.  United 
States  Code  (governing  disclosures  to 
Congress);  section  1034  of  Title  10,  United 
States  Code,  as  amended  by  the  Military 
Whistleblower  Protection  Act  (governing 
disclosure  to  Congress  by  members  of  the 
military);  section  2302(b)(8)  of  Title  5,  United 
States  Code,  as  amended  by  the 
Whistleblower  Protection  Act  (governing 


disclosures  of  illegality,  waste,  fraud,  abuse 
or  public  health  or  safety  threats):  the 
Intelligence  Identities  Protection  Act  of  1982 
(50  U.S.C.  421  et  seq.)  (governing  disclosures 
that  could  expose  confidential  Government 
agents),  and  the  statutes  which  protect 
against  disclosure  that  may  compromise  the 
national  security,  including  sections  641. 793. 
794,  798.  and  952  of  title  18.  United  States 
Code,  and  section  4(b)  of  the  Sutjversive 
Activities  Act  of  1950  (50  U.S.C.  section 
783(b)).  The  definitions,  requirements, 
obligations,  rights,  sanctions  and  liabilities 
created  by  said  Executive  Order  and  listed 
statutes  are  incorporated  into  this  Agreement 
and  are  controlling. 

11. 1  have  read  this  Agreement  carefully 
and  my  questions,  if  any,  have  l>een 
answered.  I  acknowledge  that  the  briefing 
officer  has  made  available  to  me  the 
Executive  Order  and  statutes  referenced  in 
this  Agreement  and  its  implementing 
regulation  (32  CFR  2003.20)  so  that  I  may  read 
them  at  this  time,  if  1  so  choose. 

(ii)  The  first  sentence  of  paragraph  7 
of  each  executed  copy  of  the  SF  312,  SF 
189  and  SF  189-A.  whether  executed 
prior  to  or  after  the  publication  of  this 
rule,  is  amended  to  read: 

I  understand  that  all  classified  information 
to  which  I  have  access  or  may  obtain  access 
by  signing  this  Agreement  is  now  and  will 
remain  the  property  of.  or  under  the  control 
of  the  United  States  Government  unless  and 
until  otherwise  determined  by  an  authorized 
official  or  final  ruling  of  a  court  of  law. 

The  second  sentence  of  paragraph  7  of 
each  executed  copy  of  the  SF  312 
(September  1988  version),  SF  189  and  SF 
189-A.  which  reads,  "I  do  not  now,  nor 
will  I  ever,  possess  any  right,  interest, 
title  or  claim  whatsoever  to  such 
information,"  and  whether  executed 
prior  to  or  after  the  pubhcation  of  this 
rule,  is  deleted. 
•        •        •        •        « 

(j)  Each  agency  must  retain  its 
executed  copies  of  the  SF  312,  SF  189. 
and  SF  189-A  in  file  systems  from  which 
an  agreement  can  be  expeditiously 


retrieved  in  the  event  that  the  United 
States  must  seek  its  enforcement  or  a 
subsequent  employer  must  confirm  its 
prior  execution.  The  original,  or  a  legally 
enforceable  facsimile  that  is  retained  in 
heu  of  the  original,  such  as  microfiche, 
microfilm,  computer  dislc  or  electronic 
storage  medium,  must  be  retained  for  50 
years  folloMring  its  date  of  execution. 
For  agreements  executed  by  civilian 
employees  of  the  United  States 
Government,  an  agency  may  store  the 
executed  copy  of  the  SF  312  and  SF  180 
in  the  United  States  Office  of  Personnel 
Management's  Official  Personnel  Folder 
(OPF)  as  a  long-term  (right  side) 
document  for  that  employee.  An  agency 
may  permit  its  contractor,  licensees  and 
grantees  to  retain  the  executed 
agreements  of  their  employees  during 
the  time  of  employment.  Upon  the 
termination  of  employment,  the 
contractors,  licensee  or  grantee  shall 
deliver  the  original  or  legally 
enforceable  facsimile  of  the  executed  SF 
312.  SF  189  or  SF  189-A  of  that  employee 
to  the  Government  agency  primarily 
responsible  for  his  or  her  classified 
work.  A  contractor,  licensee  or  grantee 
of  an  agency  participating  in  the 
Defense  Industrial  Security  Program 
shall  deliver  the  copy  or  legally 
enforceable  facsimile  of  the  executed  SF 
312,  SF  189  or  SF  189-A  of  a  terminated 
employee  to  the  Defense  Industrial 
Security  Clearance  Office.  Each  agency 
shall  inform  ISOO  of  the  file  systems 
that  it  uses  to  store  these  agreements  for 
each  category  of  affected  individuals. 
•        *        «        •        • 

Dated:  January  17, 1991. 
Steven  Garfinkle, 

Director,  Information  Security  Oversight 
Office. 

|FR  Doc.  91-1538  Filed  1-22-91:  845  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Oftioe  Of  ItM  Aeaistant  Secretary  for 
Community  Hotialng  and  Development 

(Docket  No.  N-M-3192;  FR-2391-N-01  ] 

Supportive  Houeing  Demonstration: 
Fund  AvaHabWty  for  Permanent 
Houaing  for  Handicapped  Homeles* 
Pereons 

AOCNCv:  OfTice  of  the  Assistant 
Secretary  for  Community  Housing  and 
Development  HUD. 
ACTION:  Notice  of  fund  availability. 


;  This  Notice  announces  the 
availability  of  $50,000,000  in  funds  for 
applications  for  assistance  under  the 
permanent  housing  for  the  handicapped 
homeless  program  of  the  Supportive 
Housing  Demonstration. 
DATCt:  Applications  for  permanent 
housing  assistance  must  be  received  by 
closing  time  April  30. 1991  at  the  HUD 
Field  Office  serving  the  area  in  which 
the  applicant's  project  is  located. 
Applications  received  after  that  date 
and  time  will  not  be  accepted  even  if 
postmarked  by  the  deadline  date.  This  is 
a  change  from  the  procedure  used  last 
year.  This  year,  the  appUcation  must  be 
actualiy  received  by  the  HUD  Field 
Office  by  closing  time  on  the  deadline 
date. 

ADOHESSES:  A  list  of  Field  Offices  and 
contact  persons  appears  at  the  end  of 
this  Notice.  A  copy  of  the  application 
must  also  be  sent  to:  Department  of 
Housing  and  Urban  Development.  Office 
of  Community  Planning  and 
Development.  Special  Needs  Assistance 
Programs,  room  7282.  451  Seventh  Street 
SW..  Washington.  DC  2W10,  Attention: 
Mr.  lames  N.  Forsberg.  This  copy  must 
be  received  by  the  application  deadline 
as  well,  but  a  determination  that  an 
application  was  received  on  time  will  be 
made  solely  on  receipt  of  the  application 
at  the  appropriate  Field  Office  as  Usted 
at  the  end  of  this  Notice.  Application 
packages  are  available  from  these  Field 
Offices  and  additional  information 
regarding  the  submission  of  applications 
is  included  in  the  package. 
FOR  FUaTHER  INFOmilATION  CONTACT: 
The  HUD  Field  Office  for  the  area  in 
which  the  project  is  located. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  Notice  have  been 
approved  under  the  Paperwork 
Reduction  Act  of  1980  by  the  Office  of 
Management  and  Budget  (OMB).  and 
were  assigned  OMB  control  number 
2506-0112. 


Backgrovod  Infonnation 

The  assistance  made  available  under 
this  Notice  is  authorized  by  title  IV  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act.  as  amended  (42  US.C. 
11381-11388),  as  implemented  by  HUD 
regulations  at  24  CFR  part  578  and 
supplemented  by  this  Notice.  (Recent 
amendments  to  the  McKinney  Act  not 
reflected  in  the  regulations  are  made 
applicable  to  the  assistance  under  this 
Notice,  as  described  under  "Legislative 
Changes,') 

This  Notice  announces  the  availability 
of  $50,000,000  in  funds  for  assistance 
under  the  Permanent  Housing  Program. 
The  funds,  appropriated  by  the  HUD 
appropriations  act  for  fiscal  year  1991 
(Pub.  L  101-507,  enacted  November  5, 
1990),  are  available  for  assistance  in  the 
form  of  grants  for  (1)  Acquisition, 
substantial  rehabilitation,  or  acquisition 
and  substantial  rehabilitation  of  existing 
structures;  (2)  new  construction  (under 
limited  circumstances);  (3)  moderate 
rehabilitation  of  existing  structures;  and 
(4)  operating  and  supportive  services 
costs  (up  to  five  years). 

Eligible  applicants  are  States  in  which 
the  permanent  housing  project  is  to  be 
located,  and  Indian  tribes.  An  applicant 
may  be  the  State  bousing  financing 
agency  (or  other  State  agency)  that 
customarily  implements  housing 
programs  for  the  State  and  that  is 
identified  by  statute  to  participate  in 
housing  programs  in  the  State.  A  project 
sponsor  may  be  a  private  nonprofit 
organization  that  an  authorized  official 
of  the  applicant  approves  as  financially 
responsible,  or  a  public  housing  agency 
(PHA).  The  project  sponsor  must 
operate  the  permanent  housing  and  must 
provide  or  coordinate  the  provision  of 
supportive  services  to  the  permanent 
housing  residents.  Applicants  may  be 
eligible  for  one  or  any  combination  of 
the  types  of  assistance. 

To  be  considered  for  permanent 
housing  assistance,  an  applicant  must 
meet  the  application  requirements  at  24 
CFR  578.210  of  the  HUD  regulations,  as 
modified  by  new  legislative  changes 
described  below,  as  well  as  those 
requirements  contained  In  the 
application.  (A  copy  of  the  regulations  is 
included  in  the  application  package.) 

Legislative  Changes 

The  Cranston-Gonzalez  National 
Affordable  Housing  Act  (Pub.  L.  101-625, 
enacted  November  28, 1990)  (NAHA) 
makes  several  changes  to  the  Permanent 
Housing  Program  which  will  be  the 
subject  of  a  proposed  rule,  thereby 
providing  the  opportunity  for  public 
comment.  Because  of  the  limited  time 
between  enactment  and  this  Notice  of 


Funding  Availability,  and  the  time 
required  to  develop  a  proposed  rule  and 
take  public  comment,  those  changes  that 
HUD  has  determined  must  be 
implemented  by  notice-and-comment 
rulemaking  procedures  will  not  be 
effective  for  this  1991  funding  round. 
The  NAHA  also  makes  the  following 
dianges  which  HUD  has  determined  to 
Implement  immediately  through  this 
Notice  for  the  assistance  to  be  provided: 

1.  Increases  the  maximum  allowable 
number  of  handicapped  homeless 
persons  in  a  permanent  housing  project 
bom  8  to  16,  but  only  if  not  more  than  20 
percent  of  the  units  in  a  project  are 
designated  for  such  persons  (section 
833(b]).  Therefore,  in  cases  where  the 
permanent  housing  for  the  handicapped 
is  part  of  a  larger  project  providing 
housing  for  persons  not  eligible  for  such 
permanent  housing,  this  increase  is 
permitted  provided  that  not  more  than 
20  percent  of  the  units  in  the  project  are 
designated  for  handicapped  homeless 
persons. 

2.  Replaces  advances  with  grants  for 
acquisition,  substantial  rehabilitation,  or 
acquisition  and  substantial 
rehabilitation  of  existing  structures  and 
for  new  construction  (under  limited 
circumstances)  (section  833(c)(1)  (A)  and 

my 

3.  Changes  the  extent  to  which  HUD 
may  provide  assistance  for  operating 
costs  and  supportive  services  (section 
833(d)).  In  conformity  with  grants  for 
operating  costs  and  supportive  services 
under  the  Transitional  Housing  program 
(24  CFR  part  577).  HUD  will  now 
provide  assistance  for  up  to  75  percent 
of  the  total  cost  for  each  of  the  first  two 
years  and  up  to  50  percent  of  the  cost  for 
each  of  the  remaining  three  years 
(section  833(d)). 

4.  Eliminates  site  control  as  an 
application  ranking  criterion,  as 
described  in  §  578.215(b)(8)  (section 
833(d)). 

5.  Requires  the  applicant  to  certify 
that  it  will  develop  and  implement 
procedures  to  ensure  confidentiality  of 
records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  assisted  with 
permanent  housing  funds  and  that  the 
address  or  location  of  any  family 
violence  housing  project  assisted  with 
sudi  funds  will,  except  with  written 
authorization  of  the  person  or  persons 
responsible  for  the  operation  of  the 
facility,  not  be  made  public  (section 
B33(i)). 

e.  For  projects  not  involving 
permanent  housing  assistance  for  the 
activities  of  acquisition,  rehabilitation, 
or  new  construction,  replaces  the  10- 
year  certification,  described  in 
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S  578.21<<b)(8).  with  an  aasMal 
assurance  (for  each  year  dnins  whkfc 
permaoeoit  hooaing  aaaistaace  is 
received  for  any  of  the  prograai's  other 
eligitile  activitiea)  that  the  ptoiect  will 
be  operated  tat  the  piupose  qwcified  tn 
the  application  for  diet  year  (sectioB 
833(j)(l)). 

7.  Adds  Indian  Tribes  as  eligioM 
applicants,  using  the  definitioo  al  Indian 
Tribe  set  forth  In  section  102(a)(17]  of 
the  Housing  and  Conununity 
Development  Act  of  1974  T^ny  Indian 
tribe,  band,  group,  and  nation.  includiBg 
Alaska  Indiaias.  Aleuts,  and  Eskunos 
and  any  Alaskan  Native  Village,  of  the 
United  States,  which  is  cooaldered  an 
eligible  recipient  under  the  Indian  Self- 
Detenninatioa  and  Education 
Assistance  Act  (Pub.  L  93-638J  or  under 
the  State  and  Local  Fiscal  Assistance 
Act  of  1972  (Pub.  L  9Z~S1ZD  (section 
833(kl). 

8.  Allows  the  waiver  of  the  site 
control  requirement  in  S  578.210(b)(ll) 
on  a  case  by  case  basis  where  HUD 
determines  that  the  families  or 
individuals  to  be  served  own  or  control 
or  will  eventually  own  or  control,  the 
site  (section  833(f}]. 

Rating  and  Ranking 

Due  to  limited  resooroes  end 
considerations  of  relative  need.  HUD 
will  only  accept  applications  imder  this 
funding  round  proposing  sssistance  for 
handicapped  persans  who  lack 
adeqoate  resourcea  to  obtain  housing 
and:  (1)  Have  a  primary  nigjittiine 
residence  that  is  a  puUic  or  private 
place  not  designed  for,  or  ordinarily 
used  as,  a  refndar  sleepUig 
accoDunodation  for  luunan  beings;  (2) 
have  a  primary  nighttime  residence  that 
is  a  supervised  pBdhlidy  or  privately 
operated  shelter  designed  to  provide 
temporary  living  ecoommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  honing  for  tfie 
mentally  ill,  bat  excluding  prisons  and 
other  detention  facihties);  or  (3)  are 
about  to  be  released  from  an  institution 
and  are  at  risk  of  Immiaent 
homelessness  becaaee  no  sofaaequent 
rendenoes  have  been  identified  and 
they  lade  the  aappotX  networka  needed 
to  obtain  access  to  housing.  HUD  will 
not  accept  applications  under  this 
funding  round  propoeing  aasistanoe  for 
handicapped  persans  «Ao  are  currently 
housed  but  are  at  risk  of  becoming 
horadeas  due  to  such  factors  aa  living  in 
overcrowded  or  substandard  conditions, 
because  HUD  believes  the  limited 
resources  available  should  be  taigeted 
to  persons  with  the  most  critical  needs. 

Apphcatioos  will  be  rated  and  ranked, 
with  a  maximum  of  1/XX)  points,  based 
upon  eight  criteria.  To  be  eligible  for  en 


award,  appikaata  mast  achieve  poiafls 
under  each  orllerioa.  with  the  eaaeptfam 
of  Gitteria  Z  and  S  (huMvatlve  qoahty 
and  malchingj.  IW  criteria,  whi(A  are 
described  in  detail  ta  |  S7«Jns  of  the 
permanent  boosing  Knal  rde.  arr 

1.  ftoiect  spoasor  capacity  (200 
pointaH- HIA)  wiU  award  iq)  to  200 
points  based  on  the  project  sponsor's 
relative  ability  to  cany  oat  activities 
under  the  pragram  within  a  reasonable 
time  and  ia  a  sucoesaful  sMnner. 

2.  Innovative  quality  of  proposal  {SO 
points] — HUD  trill  award  ap  to  60  points 
based  on  the  innovative  quality  of  die 
proposal  in  providing  pennanent 
housing  and  supportive  services  for 
handicanwd  homeless  persons. 

3.  Need  for  pemanent  housing  (ISO 
points] — HUD  will  award  up  to  150 
points  based  on  the  extent  to  which  the 
applicant  domonstrates  an  unmet  need 
for  the  proposed  permanent  housing. 

4.  Delivery  of  supportive  services  (300 
points) — HUD  will  award  up  to  300 
points  based  on  fte  extent  to  which  the 
quality  and  comprehensiveness  of  the 
proposed  supportive  services  are  related 
to  the  goal  cd  ataximizing  ^  ability  of 
residents  to  five  more  independency 
within  a  permanent  housing 
environment,  resgardless  of  whether 
pennanent  boosing  assistance  for 
supportive  swvlces  is  requested. 

5.  Matching  (50  points)— HUD  will 
award  ap  to  SO  points  based  on  ^dn 
extent  to  which  an  applicant  will  match 
the  HUD  assistance  with  more  than  the 
reqelred  amount  of  non-Federal  fnnds. 

6.  Cost  effectiveness  (100  points) — 
HUD  wiB  award  up  to  100  pomts  baaed 
on  the  extent  to  which  the  appKcanf  s 
proposed  costs  are  reasonable  In 
relation  to  the  work  to  be  done  and  die 
goods  and  servioea  to  be  purcbeaad,  and 
are  eflective  in  accomplishing  the 
purposes  of  the  proposal.  HUD  believes 
that  oost-efiectlve  approaches  are 
important,  but  recognizes  that  such 
approaches  can  be  difficult  to  neasore. 
'Hie  allocation  of  only  ItW  points  out  of 
1.000  for  cost  eflectiveness  reflects  an 
understanding  of  diSa  diCSodty.  not  a 
lack  (rf  emphasis  on  the  importHnoe  of 
this  criterion. 

7.  Project  qaahty  (100  pointa)— HUD 
will  award  np  to  100  paints  based  on  the 
extent  to  which  the  proposed  proiect 
win  meet  d>e  needs  of  handicapped 
homeless  persons  in  the  State, 

8.  Integration  into  the  neighborhood 
(50  points) — HUD  will  award  up  to  SO 
points  baaed  on  the  extent  to  vrfdch  tbe 
proposed  prof  ect  is  integrated  in  to  the 
neighborhood  in  which  it  is.  or  is 
proposed  to  be.  located. 

HUD  expects  to  announce  awards  of 
permanent  housing  funds  by  July  31. 
1991,  Apphcatioos  will  be  notified  about 


whether  dieir  ai^licatioa  wiii  be  fonded. 
In  the  event  of  a  tie  betii>aen  apphcanls. 
the  accent  with  the  higbest  total 
pofaits  lor  criteria  3  (need  for  patisnrnl 
housing)  and  4  (delivery  of  sapportlve 
services)  will  be  choaen  for  hasding.  fc> 
the  event  of  a  piooediaal  error  that 
when  coROCted.  woald  result  bi 
awarding  sufficient  potats  to  warrant 
funding  of  an  othenvise  eligible 
applicant  during  the  funding  round 
under  this  Notice,  HUD  may  fund  diat 
applicant  in  the  next  funding  round. 


Pre-  and  Post-Application  DeadBne 
Procednces 

bi  order  to  afford  applicants  every 

opportunity  to  submit  a  ratable 
application,  while  at  the  same  time 
ensuring  the  fairness  and  integrity  of  the 
selection  process.  HUD  is  adopting  the 
followring  pre-  and  post-applicatioB 
deadline  procedures: 

Prior  to  the  application  deadline,  tfUD 
Field  Offices  will  be  available  to 
provide  advice  and  guidance  to 
potential  applicants  on  applicatioo 
requirements  and  program  polidea. 

During  tbe  period  imniediateiy 
following  the  application  deadlhie.  HUD 
Field  Offices  will  screen  applications. 
Each  application  will  be  reviewed  f^rst 
to  determine  the  eligibility  of  the 
applicant  and  tbe  profect's  proposed 
activities,  and  diat  the  clients  the 
applicant  intends  to  serve  are  bonieless. 
The  application  will  also  be  reviewed 
for  completowss,  internal  consistenqr 
and  adequacy  of  supporting 
documentation.  In  cases  where  any  item 
required  to  be  in  the  applicatioa  is 
missing,  a  cfiacretc  portion  of  the 
appHcatian  proposes  ineligible  adivttieB 
or  clients,  supporting  docmnentation  is 
inadequate,  or  intetnai  inconsistencies 
are  disoovered.  the  applicant  wiU  be 
notified  by  tekphone  of  die  deficiencies 
and  given  7  calendar  days  fion  the  date 
following  the  phone  call  to  ocorect  the 
deficiendes.  Tlie  corrections  must  be 
actually  received  in  the  Field  Office  by 
close  of  business  on  the  seventh  day. 
The  telephone  cell  will  be  confirmed  in 
writing. 

Folloarittg  apphcation  acreening.  the 
results  of  the  screetdng  will  be  sent  to 
HUD  Headquarters  in  Washingtan,  DC 
If  the  application  failed  to  pass  the  FiM 
Office  screening,  die  reasan(s)  for 
rejection  will  be  reviewed  to  ensure  the 
appropriateness  of  the  decision,  if  the 
application  passed,  or  should  have 
passed,  the  Fteld  Office  screening.  M  will 
be  rated  and  ranked.  If  a  deficiency 
Involving  completeness,  a  discrete 
portion  of  ineligible  activities  or  clients, 
adequacy  of  sapporting  docuntentaiJcn. 
or  internal  inoooRStency  is  discovered 
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during  the  rating  process,  the  applicant 
will  be  notified  by  telephone  of  the 
deflciencies.  and  given  7  calendar  days 
from  the  date  following  the  phone  call  to 
correct  the  deficiencies.  The  corrections 
must  be  actually  received  in  the 
Headquarters  by  close  of  business  on 
the  seventh  day.  The  telephone  call  will 
be  confirmed  In  *vriting. 

The  purpose  of  this  process  is  to  assist 
applicants  in  submitting  ratable 
proposals  and  not  to  provide  an 
opportunity  for  applications  to  be 
substantively  improved  once  the 
application  deadline  has  passed.  For 
this  reason.  HUD  *vill  contact  applicants 
regarding  only  missing  items  required  to 
be  in  the  application,  inadequate 
documentation,  and  internal 
inconsistencies.  Substantive  revisions  of 
material  already  submitted  will  not  be 
accepted.  It  should  be  noted,  however, 
that  it  is  the  applicant  that  is 
responsible  for  submitting  a  complete 
and  accurate  application  with  adequate 
supporting  documentation.  HUD's 
reviews  for  completeness,  adequacy, 
and  consistency  should  in  no  way  be 
interpreted  as  relieving  the  applicant  of 
this  responsibihty. 

Cartifications 

Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government.  A  common  rule 
governing  the  restrictions  on  lobbying 
was  published  as  an  interim  rule  on 
February  28, 1990  (55  FR  6736)  and 
supplemented  by  a  Notice  published 
June  15. 1990  (55  FR  24540).  The  rule 
requires  applicants,  recipients,  and 
subrecipients  of  assistance  exceeding 
$100,000  to  certify  that  no  Federal  funds 
have  been  or  will  be  spent  on  lobbying 
activities  In  connection  with  the 
assistance.  The  rule  also  requires 
disclosures  from  applicants,  recipients, 
and  subrecipients  if  nonappropriated 
funds  have  been  spent  or  committed  for 
lobbying  activities  if  those  activities 
would  be  prohibited  if  paid  with 
appropriated  funds.  The  law  provides 
substantial  monetary  penalties  for 
failure  to  file  the  required  certification 
or  disclosure. 

Recipients  must  also  certify  that  they 
will  provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1988  and  HUD's 
implementing  regulations  at  24  CFR  part 
24.  subpart  F. 

HUD  Field  Offices 

Alabama:  lasper  H.  Boatright,  Beacon 
Ridge  Tower.  600  Beacon  Pkwy. 


West,  suite  300.  Birmingham.  AL 
35209-3144;  (205)  731-1672. 
Alaska:  Colleen  Craig,  Federal  Bldg.,  222 
W.  8th  Ave.,  «64,  Anchorage,  AK 
99513-7537;  (907)  271-3869. 
Arizona:  Diane  Domzalski.  One  North 
First  St.,  3rd  Floor.  P.O.  Box  13488, 
Phoenix.  AZ  85004-2361;  (602)  37^ 
4754. 
Arkansas:  Billy  M.  Parsley.  Lafayette 
Bldg.,  523  Louisiana,  Ste.  200.  Little 
Rock,  AR  72201-3707;  (501)  378- 
6375. 
California  (Southern);  Herbert  L. 

Roberts,  1815  W.  Olympic  Blvd.,  Los 
Angeles.  CA  90015-3801;  (213)  251- 
7235. 
Northern:  Gordon  H.  McKay,  450 
Goldengate  Ave.,  P.O.  Box  36003, 
San  Francisco,  CA  94102-3448;  (415) 
556-4457. 
Colorado:  Barbara  Richards,  Exec. 

Tower  Bldg..  1405  Curtis  St..  Denver. 
CO  80202-2349;  (303)  844-3811. 
Connecticut:  Daniel  Kolesar.  330  Main 
St.,  Hartford.  CT  06106-1860;  (203) 
24O^50a 
Delaware;  John  Kane,  Liberty  Sq.  Bldg., 
105  S.  7th  St.,  Philadelphia,  PA 
19106-3392;  (215)  597-2665. 
District  of  Columbia:  James  H. 

McDaniel,  451  7th  St.  SW.,  rm.  3158. 
Washington,  DC  20410-5500;  (202) 
453-4520. 
Florida:  lim  Nichol,  325  W.  Adams  St.. 
Jacksonville,  FL  32202-4303:  (904) 
791-3587. 
Georgia;  Charles  N.  Straub.  Russell  Fed. 
Bldg..  75  Spring  St.  SW.,  Atlanta, 
GA  30303-3388;  (404)  331-5139. 
Hawaii:  Frank  Johnson,  300  Ala  Moana 
Blvd.,  rm.  3318.  Honolulu,  HI  96850- 
4991;  (808)  541-1327. 
Idaho;  John  G.  Bonham.  520  SW  6th 

Ave.,  Portland,  OR  97204-1596;  (503) 
326-7018. 
Illinois;  Richard  Wilson,  547  W.  Jackson 
Blvd.,  Chicago,  IL  60606-5601:  (312) 
353-1696. 
Indiana:  Robert  F.  Poffenberger,  151  N. 
Delaware  St.,  Indianapolis,  IN 
46204-2526:  (317)  226-5189. 
Iowa;  Larry  Heeren.  Braiker/Brandeis 
Bldg..  210  S.  18th  St.,  Omaha,  NE 
68102-1622;  (402)  221-3703. 
Kansas;  Miguel  Madrigal,  Gateway 
Towers  2,  400  State  Ave..  Kansas 
City,  KS  66101-2406:  (913)  236-2184/ 
6496. 
Kentucky;  Steve  Childress,  P.O.  Box 
1044,  601  W  Broadway,  Louisville, 
KY  40201-1044;  (502)  582-5394. 
Louisiana  Greg  Hamilton,  P.O.  Box 
70288.  lee:  Canal  St.,  New  Orieans, 
LA  70112-2887;  (504)  589-7212. 
Maine:  David  Lafond.  Norris  Cotton  Fed, 
Bldg..  275  Chestnut  St..  Manchester. 
NH  03101-2487;  (603)  666-7640. 


Maryland:  Harold  Young.  Equitable 
Bldg..  3rd  Floor,  10  N,  Calvert  St., 
Baltimore,  MD  21202-1865:  (301) 
962-2417. 
Massachusetts:  Frank  Del  Vecchio,  Fed. 
Bldg.,  10  Causeway  St.,  Boston,  K4A 
02222-1092;  (617)  565-5342. 
Michigan:  Richard  Paul,  Patrick 
McNamara  Bldg.,  477  Michigan 
Ave..  Detroit,  MI  48226-2592:  (313) 
228-4343. 
Minnesota:  Shawn  Huckleby,  221  2nd  St. 
South,  Minneapolis,  MN  55401-2195: 
(612)  370-3019. 
Mississippi:  Jeanie  E.  Smith,  Fed.  Bldg., 
100  W.  Capitol  St.,  room  910, 
Jackson,  MS  39269-1096:  (601)  965- 
4765. 
Missouri  (Eastern):  David  H.  Long,  1222 
Spruce  St.,  Louis,  MO  83103-2836: 
(314)  53&-6524. 
(Western):  Miguel  Madrigal,  Gateway 
Towers  2,  400  State  Ave.,  Kansas 
City,  KS  66101-2406;  (913)  236-2184. 
Montana:  Barbara  Richards,  Exec. 

Tower  Bldg.,  1405  Curtis  St.,  Denver, 
CO  80202-2349;  (303)  844-3811. 
Nebraska:  Joe  E.  Jones,  Braiker/ 
Brandeis  Bldg.,  210  S.  16th  St., 
Omaha.  NE  68102-1622:  (402)  221- 
3839. 
Nevada:  (Las  Vegas.  Clark  Cnty)  Diane 
Domzalski,  One  North  First  St.,  3rd 
Floor,  P.O.  Box  13468.  Phoenix,  AZ 
85004-2381:  (602)  379-4754. 
(Remainder  of  state)  Gordon  H. 
McKay,  450  Goldengate  Ave.,  P.O. 
Box  36003.  San  Francisco,  CA 
94102-3448;  (415)  556-4457, 
New  Hampshire:  David  Lafond,  Norris 
Cotton  Fed.  Bldg..  275  Chestnut  St.. 
Manchester,  NH  03101-2487;  (603) 
666-7640. 
New  Jersey:  Frank  Sagarese,  Military 
Park  Bldg.,  60  Park  PI.,  Newark,  NJ 
07102-5504;  (201)  877-1776. 
New  Mexico:  R.D.  Smith,  1600 

Throckmorton,  P.O.  Box  2905.  Fort 
Worth.  TX  76113-2905:  (817)  885- 
5483. 
New  York  (Upstate):  Michael  F.  Men-ill. 
Lafayette  Ct..  465  Main  St.,  Buffalo, 
NY  14203-1780;  (716)  846-5768. 
(Downstate):  Joan  Dabelko,  26  Federal 
Plaza.  New  York.  NY  10278-0068; 
(212)  264-2885, 
North  Carolina:  Charies  T.  Ferebee,  415 
N,  Edgeworth  St..  Greensboro,  NC 
27401-2107:  (919)  333-5711, 
North  Dakota:  Barbara  Richards,  Exec. 
Tower  Bldg..  1405  Curtis  St.,  Denver. 
CO  80202-2349;  (303)  844-3811. 
Ohio:  Jack  E.  Riordan.  200  North  High 
St..  Columbus,  OH  43215-2499;  (814) 
469-6743. 
Oklahoma:  Katie  Worsham,  Fed.  Bldg.. 
200  NW  5th  St.,  Oklahoma  City,  OK 
73102-3202;  (405)  231-4973, 
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Oregon:  John  G.  Bonham,  520  SW  6th 
Ave.,  Portland.  OR  97204-1596;  (503) 
326-7018. 

Permsylvania  (Western):  Bruce 

Crawford.  412  Old  Post  Office  Bldg.. 
7th  Ave.  &  Grant  St..  Pittsburgh,  PA 
15219-1906:  (412)  644-5493. 
(Eastern):  John  Kane.  Liberty  Sq. 
Bldg.,  105  S.  7th  St.,  Philadelphia, 
PA  19106-3392;  (215)  597-2665. 

Puerto  Rico:  Miguel  A.  Caban,  159 

Carlos  Chardon  Ave.,  San  Juan,  PR 
00918-1804;  (809)  766-5935. 

Rhode  Island:  Frank  Del  Vecchio,  Fed. 
Bldg..  10  Causeway  St.,  Boston,  MA 
02222-1092;  (617)  565-5343. 

South  Carolina:  Bernard  Jenkins,  Fed. 
Bldg.,  1835-45  Assembly  St.. 
Columbia,  SC  29201-2480;  (803)  765- 
5564. 

South  Dakota;  Barbara  Richards,  Exec. 
Tower  Bldg.,  1405  Curtis  St.,  Denver, 
CO  80202-2349;  (303)  844-3811. 

Tennessee:  Virginia  Peck,  710  Lorust  St.. 
Knoxville,  TN  37902-2526:  (615)  549- 
9422. 

Texas  (Northern):  R.D.  Smith,  1600 
Throckmorton,  P.O.  Box  2905.  Fort 
Worth.  TX  76113-2905;  (817)  885- 
5483. 
(Southern):  Robert  W.  Hicks, 


Washington  Sq..  800  Dolorosa,  San 
Antonio,  TX;  (512)  229-6820. 

Utah:  Barbara  Richards.  Exec  Tower 
Bldg..  1405  Curtis  SU  Denver,  CO 
80202-2349;  (303)  844-3811. 

Vermont:  David  Lafond.  Norris  Cotton 
Fed.  Bldg..  275  Chestnut  St., 
Manchester.  NH  03101-2487;  (603) 
666-7640. 

Virginia:  Joseph  Aversano,  Fed.  Bldg., 
400  N.  8th  St..  P.O.  Box  10170, 
Richmond,  VA  23240-9998;  (804) 
771-2624. 

Washington;  John  Peters,  Arcade  Plaza 
Bldg.,  1321  2nd  Ave.,  Seattle,  WA 
98101-2054:  (206)  442-0374. 

West  Virigina:  James  A.  Getsy,  412  Old 
Post  Office  Bldg.,  7lh  Ave.  &  Grant 
St.,  Pittsburgh,  PA  15219-1906:  (412) 
644-5493. 

Wisconsin:  Lana  J.  Vacha,  Henry  Reuss 
Fed.  Plaza,  310  W.  Wisconsin  Ave.. 
Ste.  1380.  Milwaukee,  Wl  53203- 
2289;  (414)  297-3113. 

Wyoming:  Barbara  Richards,  Exec. 

Tower  Bldg.,  1405  Curtis  St..  Denver, 
CO  80202-2349:  (303)  844-3811. 

Other  Matters 

During  the  development  of  the  final 
rale  for  the  Supportive  Housing 


Demonstration,  the  General  Counsel,  as 
the  designated  official  under  Executive 
Order  12606.  The  Family,  and  Executive 
Order  1281Z  Federalism,  made 
determinations  on  the  impact  of  the  rule 
on  the  family  and  on  implications  of 
federalism  contained  in  the  rule.  Those 
determinations,  published  November  8, 
1989  (54  FR  47204),  have  not  been 
altered  by  any  announcements 
contained  in  this  Notice. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m,  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street  SW.,  Washington,  DC 
20410. 

Dated:  Ianuar>  16,  1991. 
Anna  Koodralas, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
(FR  Doc.  91-1547  Filed  1-22-m:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docfc«l  Ma  M-01-3193;  FR-2t30-M-011 

Supportivt  Housing  D«fnon«trat;on; 
Fund  AvaHabHity  for  TransMonai 
Housing  Program 

AOtNCY:  Office  of  the  Assistant 
Secretary  for  Community  Housing  and 
Development,  HUD. 
ACTKNC  Notice  of  fund  availability. 


:  This  Notice  announces  the 
availability  of  approximately 
$100,000,000  in  funds  for  applications  for 
assistance  under  the  Transitional 
Housing  program  of  the  Supportive 
Housing  Demonstration. 
DATES:  Applications  for  transitional 
housing  must  be  received  by  closing 
time  on  May  31, 1991  at  the  HUD  Field 
Office  serving  the  area  in  which  the 
applicant's  project  is  located. 
Applications  received  after  that  date 
and  time  will  not  be  accepted  even  if 
postmarked  by  the  deadline  date.  This  is 
a  change  from  the  procedure  used  last 
year.  This  year,  the  application  must  be 
actually  received  by  the  HUD  Field 
Office  by  closing  time  on  the  deadline 
date. 

AOORESSCS:  A  list  of  Field  Offices  and 
contact  persons  appears  at  the  end  of 
this  Notice.  A  copy  of  the  application 
must  also  be  sent  to:  Department  of 
Housing  and  Urban  Development.  Office 
of  Community  Planning  and 
Development  Special  Needs  Assistance 
Programs,  room  7262.  451  Seventh  Street 
SW.,  Washington,  DC  20410,  Attention: 
Mr.  James  N.  Forsberg.  This  copy  must 
be  received  by  the  application  deadline 
as  well,  but  a  determination  that  an 
application  was  received  on  time  will  be 
made  solely  on  receipt  of  the  application 
at  the  appropriate  Field  Office  as  listed 
at  the  end  of  this  Notice.  AppUcation 
packages  are  available  from  these  Field 
Offices  and  additional  information 
regarding  the  submission  of  applications 
is  included  in  the  package. 
FOff  FUfTTHER  INFORMATION  CONTACT 
The  HUD  Field  Office  for  the  area  in 
which  the  project  is  located. 

SUPPIXMENTARY  INFOKMATION:  The 

information  collection  requirements 
contained  in  this  Notice  have  been 
approved  under  the  Paperwork 
Reduction  Act  of  1980  by  the  Office  of 
Management  and  Budget  (OMB),  and 
were  assigned  OMB  control  number 
2506-0112. 

Background  Information 

The  assistance  made  available  under 
this  Notice  is  authorized  by  title  IV  of 
the  Stewart  B.  McKinney  Homeless 


Assiitaoce  Act  m  amended  (42  U5.C 
11381-11388).  as  implemented  by  HUD 
regulations  at  24  CFR  part  577  and 
supplemented  by  this  Notice.  (Recent 
amendments  to  the  McKinney  Act  not 
reflected  in  the  regulations  are  made 
applicable  to  the  assistance  under  this 
Notice,  as  described  under  "Legislative 
Changes.") 

This  Notice  announces  the  availability 
of  $100,000,000  in  funds  appropriated  by 
the  HUD  appropriations  act  for  fiscal 
year  1991  (Pub.  L  101-507,  enacted 
November  5. 1990)  and  any  additional 
funds  that  may  become  available  as  a 
result  of  deobligation  from  previous 
awards.  The  funds  are  available  for 
assistance  in  the  form  of  grants  for  (1) 
Acquisition,  substantial  rehabilitation, 
or  acquisition  and  substantial 
rehabilitation  ol  existing  structures;  (2) 
new  construction  (under  limited 
circumstances);  (3)  moderate 
rehabilitation  of  existing  structurer,  (4J 
operating  and  supportive  services  costs 
(up  to  five  years):  (5)  establishing  and 
operating  employment  assistance 
programs  (up  to  five  years);  and  (6) 
establishing  and  operating  child  care 
services  for  homeless  families  (up  to  five 
years).  Eligible  applicants  are  States, 
metropolitan  cities,  urban  counties, 
governmental  entities,  tribes,  and 
private  nonprofit  organizations. 
Applicants  may  be  eligible  for  one  or 
any  combination  of  the  types  of 
assistance. 

In  accordance  with  section  428(b)  of 
the  McKinney  Act  HUD  will  allocate 
not  less  than  $2)0.000.000  of  the  available 
funds  to  transitional  housing  projects 
that  serve  homeless  families  with 
children.  (The  Transitional  Housing  rule 
(24  CFR  577.5)  defines  a  homeless  family 
with  children  as  a  homeless  family  that 
includes  at  least  one  parent  or  guardian 
and  one  child  under  the  age  of  18,  a 
homeless  pregnant  woman,  or  a 
homeless  individual  in  the  process  of 
securing  legal  custody  of  any  person 
who  has  not  attained  the  age  of  18 
years.)  After  applications  are  rated  and 
ranked,  based  on  the  six  criteria 
described  below.  HUD  will  determine  If 
the  tentatively  selected  projects  include 
not  less  than  $20,000,000  for  projects 
that  will  serve  homeless  families  with 
children.  If  less  than  that  amount  Is 
Included  in  the  tentatively  selected 
projects.  HUD  will  substitute,  to  the 
extent  necessary  to  achieve  the 
$20,000,000  set-aside  for  projects  to 
serve  homeless  families  with  children, 
lower-ranked  projects  that  will  serve 
homeless  families  with  children  for 
projects  at  the  bottom  of  the  list  of 
tentatively  selected  projects. 

To  be  considered  for  Transitional 
Housing  assistance,  an  applicant  must 


meet  the  application  requirements  at  24 
CFR  S77.210  of  the  HUD  regulations,  as 
modified  by  the  legislative  changes 
described  below,  as  well  as  those 
requirements  contained  in  the 
appUcation.  (A  copy  of  the  regulations  is 
included  in  the  application  package.) 

Le^^tive  Changes 

The  Cranston-Gonzalez  National 
Affofdable  Housing  Act  (Pub.  L  101-625. 
enacted  November  28. 1990)  (NAHA) 
makes  several  changes  to  the 
Transitional  Housing  program  which 
will  be  the  subject  of  a  proposed  rule. 
thereby  providing  the  opportunity  for 
pubUc  comment.  Because  of  the  limited 
time  between  enactment  and  this  Notice 
of  Funding  Availability,  and  the  time 
required  to  develop  a  proposed  rule  and 
take  public  comment,  those  changes  that 
HUD  has  determined  must  be 
implemented  by  notice-and-comment 
rulemaking  procedures  will  not  be 
effective  for  this  1991  funding  round. 

The  NAHA  also  makes  the  following 
changes  which  HUD  has  determined  to 
implement  immediately  through  this 
Notice  for  the  assistance  to  be  provided: 

1.  Replaces  advances  with  grants  for 
acquisition,  substantial  rehabilitation,  or 
acquisition  and  substantial 
rehabilitation  of  existing  structures  and 
for  new  construction  (under  limited 
circumstances)  (section  833(c)(1)(A)  and 

(B)); 

2.  Authorizes,  as  a  separate  activity. 
grants  to;  (a)  Establish,  license,  and 
operate  on-site  child  care  facilities  for 
the  residents  of  transitional  housing;  (b) 
make  contributions  for  the  child  care 
costs  of  residents  of  transitional  housing 
to  existing  community  child  care 
programs  and  facilities;  and  (c)  provide 
counseling  designed  to  inform  the 
residents  of  transitional  housing  of 
public  and  private  child  care  services 
for  which  they  are  eligible.  Grants  for 
any  child  care  services  program  will  not 
exceed  an  amount  equal  to  75  percent  of 
the  cost  of  operating  the  program  for  a 
period  of  up  to  five  years.  Child  care 
services  provided  with  respect  to  a  child 
care  services  program  assisted  with 
funds  under  this  Notice  must  meet  any 
applicable  State  and  local  laws  and 
regulations  (section  833(g)). 

In  conformity  with  the  transitional 
housing  rule  on  grants  for  operating 
costs  and  supportive  services  (5  577.115) 
and  grants  for  employment  assistance 
programs  (5  577.117),  HUD  will  provide 
grants  for  child  care  services,  as 
described  above,  for  a  period  not  to 
exceed  five  years.  Assistance  for  this 
categocy  of  funding  will  be  made 
avaUalMe  for  up  to  75  percent  of  the  total 
cost  for  each  of  the  first  two  years  and 
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up  to  50  percent  of  the  cost  for  each  of 
the  remaining  three  years; 

3.  Eliminates  site  control  and 
employment  assistance  programs  as 
application  ranking  criteria,  as 
described  in  §  577.215(b)(7)  and  (8) 
(section  833(h)]: 

4.  Requires  the  applicant  to  certify 
that  it  will  develop  and  implement 
procedures  to  ensure  confidentiality  of 
records  pertaining  to  any  individual 
provided  family  violence  prevention  or 
treatment  services  assisted  with 
transitional  housing  funds  and  that  the 
address  or  location  of  any  family 
violence  housing  project  assisted  with 
such  funds  will,  except  with  written 
authorization  of  the  person  or  persons 
responsible  for  the  operation  of  the 
facility,  not  be  made  public  (section 
833(i)); 

5.  For  projects  not  involving 
transitional  housing  assistance  for  the 
activities  of  acquisition,  rehabilitation, 
or  new  construction,  replaces  the  10- 
year  certification  (§  577.210(b)(7)  with 
an  annual  assurance  (for  each  year 
during  which  transitional  housing 
assistance  is  received  for  any  of  the 
program's  other  eligible  activities)  that 
the  project  will  be  operated  for  the 
purpose  specified  in  the  application  for 
that  year  (section  833(j)(l));  and 

6.  Allows  the  waiver  of  the  site 
control  requirement  in  S  577.210(b)(8)  on 
a  case-by-case  basis  where  HUD 
determines  that  the  families  or 
individuals  to  be  served  own  or  control, 
or  will  eventually  own  or  control,  the 
site  (section  833(f)). 

Rating  and  Ranking 

Due  to  limited  resources  and 
considerations  of  relative  need,  HUD 
will  only  accept  applications  under  this 
funding  round  proposing  assistance  for: 
(1)  Families  or  individuals  who  lack  the 
resources  to  obtain  housing  and  who:  (a) 
Have  a  primary  nighttime  residence  that 
is  a  public  or  private  place  not  designed 
for,  or  ordinarily  used  as,  a  regular 
sleeping  accommodation  for  human 
beings;  (b)  have  a  primary  nighttime 
residence  that  is  a  supervised  publicly 
or  privately  operated  shelter  designed  to 
provide  temporary  living 
accommodations  (including  welfare 
hotels,  congregate  shelters,  and 
transitional  housing  for  the  mentally  ill, 
but  excluding  prisons  and  other 
detention  facilities);  or  (c)  are  at 
imminent  risk  of  homelessness  because 
they  face  immediate  eviction  and  have 
been  unable  to  identify  a  subsequent 
residence,  which  would  result  in 
emergency  shelter  placement;  or  (2) 
handicapped  persons  who  are  about  to 
be  released  from  an  institution  and  are 
at  risk  of  imminent  homelessness 


because  no  subsequent  residences  have 
been  identified  and  because  they  lack 
the  resources  and  support  networks 
needed  to  obtain  access  to  housing. 
HUD  will  not  accept  applications  under 
this  funding  round  proposing  assistance 
for  families  or  individuals  who  are 
currently  housed  but  are  at  risk  of 
becoming  homeless  due  to  such  factors 
as  living  in  overcrowded  or  substandard 
conditions,  because  HUD  believes  the 
hmited  resources  available  should  be 
targeted  to  persons  with  the  most 
critical  needs. 

Applications  will  be  rated  and  ranked, 
with  a  maximum  of  1.000  points,  based 
upon  six  criteria.  To  be  eligible  for  an 
award,  applicants  must  achieve  points 
under  each  criterion,  with  the  exception 
of  criteria  2  and  5  (iimovative  quahty 
and  matching).  The  criteria,  which  are 
described  in  detail  in  {  577.215  of  the 
Transitional  Housing  rule,  are: 

1.  Applicant  capacity  (200  points) — 
HUD  will  award  up  to  200  points  based 
on  the  applicant's  relative  ability  to 
carry  out  activities  under  the  program 
within  a  reasonable  time  and  in  a 
successful  manner. 

2.  Innovative  quality  of  proposal  (50 
points) — HUD  will  award  up  to  50  points 
based  on  the  innovative  quality  of  the 
proposal  in  providing  housing  and 
supportive  services  for  homeless 
persons  in  a  manner  that  facilitates  their 
transition  to  independent  Uving. 

3.  Need  for  transitional  housing  (200 
points) — HUD  will  award  up  to  200 
points  based  on  the  extent  to  which  the 
applicant  demonstrates  an  unmet  need 
for  the  proposed  transitional  housing. 

4.  Delivery  of  supportive  services  (400 
points)— HUD  will  award  up  to  400 
points  based  on  the  quality  and 
comprehensiveness  of  the  proposed 
supportive  services,  the  appropriateness 
of  the  services  to  the  population  to  be 
served,  and  the  use  of  or  coordination 
with  other  public  or  private  entities  to 
provide  the  services,  regardless  of 
whether  transitional  housing  assistance 
for  supportive  services  is  requested. 

5.  Matching  (50  points)— HUD  will 
award  up  to  50  points  based  on  the 
extent  to  which  an  applicant  will  match 
the  HUD  assistance  with  more  than  the 
required  amount  of  non-Federal  funds. 

6.  Cost  effectiveness  (100  points) — 
KUD  will  award  up  to  100  points  based 
on  the  extent  to  which  the  applicant's 
proposed  costs  are  reasonable  in 
relation  to  the  work  to  be  done  and  the 
goods  and  services  to  be  purchased,  and 
are  effective  in  accomplishing  the 
purposes  of  the  proposal.  HUD  believes 
that  cost-effective  approaches  are 
important  but  recognizes  that  such 
approaches  can  be  difficult  to  measure. 
The  allocation  of  only  100  points  out  of 


1.000  for  cost  effectiveness  reflects  an 
understanding  of  this  difficulty,  not  a 
lack  of  emphasis  on  the  importance  of 
this  criterion. 

HUD  expects  to  announce  awards  of 
transitional  housing  funds  by  August  31, 
1991.  Apphcants  will  be  notified  about 
whether  their  application  will  be  funded. 
In  the  event  of  a  tie  between  applicants, 
the  applicant  with  the  highest  total 
points  for  criteria  3  (need  for 
transitional  housing)  and  4  (delivery  of 
supportive  services)  will  be  chosen  for 
funding.  In  the  event  of  a  procedural 
error  that  when  corrected,  would  result 
in  awarding  sufficient  points  to  warrant 
funding  of  an  otherwise  eligible 
applicant  during  the  funding  round 
under  this  Notice,  HUD  may  fund  that 
applicant  in  the  next  funding  round. 

Pre-  and  Post-Application  Deadline 
Procedures 

In  order  to  afford  apphcants  every 
opportunity  to  submit  a  ratable 
application,  while  at  the  same  time 
ensuring  the  fairness  and  integrity  of  the 
selection  process,  HUD  is  adopting  the 
following  pre-  and  post-application 
deadUne  procedures: 

Prior  to  the  application  deadline.  HUD 
Field  Offices  will  be  available  to 
provide  advice  and  guidance  to 
potential  apphcants  on  apphcation 
requirements  and  program  pohcies. 

During  the  period  immediately 
following  the  application  deadline.  HUD 
Field  Offices  will  screen  applications. 
Each  application  will  be  reviewed  to 
determine  the  eligibility  of  the  applicant 
and  the  project's  proposed  activities, 
and  that  the  cHents  the  applicant 
intends  to  serve  are  homeless.  The 
application  will  also  be  reviewed  for 
competeness.  internal  consistency  and 
adequacy  of  supporting  documentation. 
In  cases  where  any  item  required  to  be 
in  the  apphcation  is  missing,  a  discrete 
portion  of  the  application  proposes 
ineligible  activities  or  clients,  supporting 
documentation  is  inadequate,  or  internal 
inconsistencies  are  discovered,  the 
applicant  will  be  notified  by  telephone 
of  the  deficiencies  and  given  7  calendar 
days  from  the  date  following  the  phone 
call  to  correct  the  deficiencies.  The 
corrections  must  be  actually  received  in 
the  Field  Office  by  close  of  business  on 
the  seventh  day.  The  telephone  call  will 
be  confirmed  in  writing. 

Following  application  screening,  the 
results  of  the  screening  will  be  sent  to 
HUD  Headquarters  in  Washington.  E>C. 
If  the  application  failed  to  pass  the  Field 
Office  screening,  the  reason(s)  for 
rejection  will  be  reviewed  to  ensure  the 
appropriateness  of  the  decision.  If  the 
application  passed,  or  should  have 
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passed.  tfa«  Field  Office  screening,  it  isrill 
be  rated  and  ranked.  If  a  deficiency 
involving  oompleteness.  discrete  portion 
of  ineligible  activities  or  clients, 
adequacy  of  supporting  documentation, 
or  internal  Inconsistency  Is  discovered 
during  die  rating  process,  the  applicant 
will  be  notified  by  telephone  of  the 
deHdeiacles.  and  given  7  calendar  days 
from  the  date  fbllovdng  the  phone  call  to 
correct  the  deficiencies.  The  corrections 
must  be  actually  received  in  the 
Headquarters  by  close  of  business  on 
the  seventh  day.  The  telephone  call  will 
be  confinned  in  wrlitlng. 

The  purpose  of  this  process  is  to  assist 
applicants  in  submitting  ratable 
proposals  and  not  to  provide  an 
opportunity  for  applications  to  be 
substantively  improved  once  the 
application  deadline  has  passed.  For 
this  reason.  HUD  will  contact  applicants 
regarding  only  missing  items  required  to 
be  in  the  application,  inadequate 
documentation,  and  Internal 
inconsistencies.  Substantive  revisions  of 
material  already  submitted  will  not  be 
accepted.  It  should  be  noted,  howevei;, 
that  it  is  the  applicant  that  is 
responsible  for  submitting  a  complete 
and  accurate  application  with  adequate 
supporting  documentatioa  HDD's 
reviews  for  completeness,  adequacy, 
and  consistency  should  In  no  way  be 
interpreted  as  relieving  the  applicant  of 
this  responsibility. 

Certifications 

Section  319  of  Public  Law  101-121 
prohibits  recipients  of  Federal  contracts, 
grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  GovernmenL  A  common  rule 
governing  the  restrictions  on  lobbying 
was  published  as  an  interim  rule  on 
February  26, 1990  (55  FR  6736)  and 
supplemented  by  a  Notice  published 
)une  15. 1990  (55  FR  24540).  The  rule 
requires  applicants,  recipients,  and 
subredplents  of  assistance  exceeding 
$100,000  to  certify  that  no  Federal  funds 
have  been  or  will  be  spent  on  lobbying 
activities  in  connection  with  the 
assistance.  The  rule  also  requires 
disclosures  from  applicants,  recipients, 
and  subredplents  if  nonappropriated 
funds  have  been  spent  or  committed  for 
lobbying  activities  if  those  activities 
would  be  prohibited  if  paid  with 
appropriated  funds.  The  law  provides 
substantial  monetary  penalties  for 
failura  to  file  the  required  certification 
or  disclosure. 

Recipients  must  also  certify  that  they 
will  provide  a  drug-free  workplace,  in 
accordance  with  the  Drug-free 
Workplace  Act  of  1988  and  HUD's 


Implementing  regulations  at  24  CFR  part 
24.  subpart  F. 

HUD  Field  Offices 

Alabama,  jasper  H.  Boatright.  Beacon 
Ridge  Tower,  600  Beacon  Pkwy. 
West,  suite  30a  Birmingham.  AL 
3520&-3144:  (205)  731-1872. 
Alaska:  Colleen  Craig.  Federal  Bldg..  222 
W.  8th  Ave.,  #64.  Anchorage,  AK 
9951 3-7537-,  (907)  271-3669. 
Arizona:  Diane  Domzalski.  One  North 
First  St..  3rd  Floor,  P.O.  Box  13468, 
Phoenix.  AZ  85004-2361;  (602)  37^ 
4754. 
Arkansas;  Billy  M.  Parsley.  Lafayette 
Bldg..  52.T  Louisiana,  Ste.  200,  Little 
Rock,  AR  72201-3707;  (501)  376- 
6375. 
California  (Southern):  Herbert  L. 

Roberts,  1615  W.  Olympic  Blvd..  Los 
Angeles,  CA  90015-3801;  (213)  251- 
7235. 
(Northern):  Gordon  H.  McKay,  450 
Coldengate  Ave..  P.O.  Box  36003. 
San  Francisco.  CA  94102-3448;  (415) 
556-4457. 
Colorado:  Barbara  Richards.  Exec. 

Tower  Bldg..  1405  Curtis  St.  Denver. 
CO  80202-2349;  (303)  844-3811. 
Connecticut:  Daniel  Kolesar.  330  Main 
St.,  Hartford.  CT  08106-1860;  (203) 
24(V-450a 
Delaware:  |ohn  Kane.  Liberty  Sq  Bldg.. 
105  S.  7th  SL,  Philadelphia,  PA 
19106-3392;  (215)  597-2665. 
District  of  Columbia:  James  H. 

McDanieL  451  7th  SL  SW.,  Rm.  3158, 
Washington.  DC  20410-5500;  (202) 
453-452a 
Florida:  Jim  Nichol.  325  W.  Adams  St. 
Jacksonville.  FL  32202-4303:  (904) 
791-3587. 
Georgia:  Charles  N.  Straub.  Russell  Fed. 
Bldg..  75  Spring  SL  SW..  Atlanta. 
GA  30303-3388:  (404)  331-5139. 
Hawaii:  Frank  Johnsoa  300  Ala  Moana 
Blvd..  Rm.  331&  Honolulu.  HI  9685(>- 
4991;  (808)  541-1327. 
Idaho:  John  G.  Bonham.  520  SW  6di 

Ave..  Portiand.  OR  97204-1596  (503) 
326-7018. 
Illinois:  Richard  Wilson.  547  W,  Jackson 
Blvd.  Chicago.  IL  60606-5601;  (312) 
353-169a 
Indiana:  Robert  F.  Poffenberger,  151  N. 
Delaware  SL,  Indianapolis.  IN 
46204-2528:  (317)  228-5169. 
Iowa;  Larry  Heeren.  Braiker/Brandeis 
Bldg..  210  S.  16th  SL.  Omaha.  NE 
68102-1822;  (402)  221-3703. 
Kansas:  Miguel  Madrigal.  Gateway 
Towers  2,  400  State  Ave..  Kansas 
City,  KS  (66101-2406)  (913)  236- 
2184. 
Kentucky:  Steve  Childress,  P.O.  Box 
1044,  601  W  Broadway,  Louisville, 
KY  40201-1044;  (502)  582-5394. 


Louisiana:  Greg  Hamilton,  P.O.  Box 
70288. 1661  Canal  St„  New  Orleans, 
LA  70112-2887;  (504)  589-7212. 
Maine:  David  Lafond,  Norris  Cotton  Fed 
Bldg..  275  Chesbiut  St..  Manchester, 
NH  03101-2487-,  (803)  866-7640. 
Maryland  Harold  Young.  Equitable 
Bldg.,  3rd  Floor.  10  N.  Calvert  St., 
Baltimore.  MD  21202-1885;  (301) 
962-2417. 
Massachusetts;  Frank  Del  Vecchlo,  Fed. 
Bldg..  10  Causeway  SL,  Boston.  MA 
02222-1092;  (617)  565-5342. 
Michigan:  Richard  Paul.  Patinck 
McNamara  Bldg..  477  Michigan 
Ave..  Detroit  MI  48226-2592;  (313) 
226-4343. 
Minnesota;  Shawn  Huckleby.  221  2nd  SL 
South,  Minneapolis,  MN  55401-2195; 
(612)  370-3019. 
Mississippi:  Jeanie  E.  Smith,  Fed.  Bldg.. 
100  W.  Capitol  SL,  room  910, 
Jackson.  MS  39289-1096;  (601)  965- 
4765. 
Missouri  (Eastern):  David  H.  Long,  1222 
Spruce  SL.  St  Louis,  MO  63103- 
2836;  (314)  539-6524. 
(Western);  Miguel  Madrigal,  Gateway 
Towers  2,  400  State  Ave.,  Kansas 
City,  KS  66101-^406;  (913)  236-2184. 
Montana;  Barbara  Richards,  Exec. 

Tower  Bldg.,  1405  Curtis  SL,  Denver. 
CO  80202-2349;  (303)  844-3811. 
Nebraska:  foe  E.  Jones,  Braiker/ 
Brandeis  Bldg.,  210  S.  16tii  St, 
Omaha,  NE  68102-1622;  (402)  221- 
3839. 
Nevada:  (Las  Vegas,  Clark  Cnty)  Diane 
Domzalski.  One  Nortii  First  St..  3rd 
Floor.  P.O.  Box  13488,  Phoenix.  AZ 
85004-2361;  (602)  379^754. 
(Remainder  of  state)  Gordon  H. 
McKay,  450  Coldengate  Ave..  P.O. 
Box  38003,  San  Francisco.  CA 
94102-3448;  (415)  556-4457. 
New  Hampshire:  David  Lafond,  Norris 
Cotton  Fed.  Bldg..  275  Chestnut  St., 
Manchester.  NH  03101-2487;  (603) 
666-764a 
New  Jersey:  Frank  Sagarese,  Military 
Park  Bldg..  60  Park  PL,  Newark.  NJ 
07103-5504;  (201)  877-1778, 
New  Mexico:  R.D.  Smith.  1800 

Throckmorton.  P.O.  Box  2905,  Fort 
Worth  TX;  76113-2905;  (817)  885- 
5483. 
New  York  (Upstate):  Michael  F.  Merrill. 
Lafayette  Ct..  465  Main  SL,  Buffalo, 
NY  14203-1780;  (716)  846-5768. 
(Downstate):  Joan  Dabelko.  26  Federal 
Plaza.  New  York.  NY  10276-0068; 
(212)  284-2885. 
North  Carolina:  Charles  T.  Ferebee,  415 
N.  Edgeworth  St,  Greensboro.  NC 
27401-2107;  (919)  333-5711. 
North  Dakota;  Barbara  Richards,  Exec. 
Tower  Bldg..  1405  Curtis  St..  Denver, 
CO  80202-2349;  (303)  844-3811. 
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Ohio:  Jack  E.  Riordan.  200  North  High 
St.,  Columbus,  OH  43215-2499;  (614) 
469-6743. 
Oklahoma:  Katie  Woreham.  Fed  Bldg.. 

200  NW  5th  St.,  Oklahoma  City,  OK 

73102-3202;  (405)  231-4973. 
Oregon:  John  G.  Bonham.  520  SW  6th 

Ave..  Portland.  OR  97204-1596;  (503) 

326-70ia 
Pennsylvania  (Western):  Bruce 

Crawford  412  Old  Post  Office  Bldg.. 

7th  Ave.  &  Grant  St.,  Pittsburgh,  PA 

15219-1906:  (412)  644-5493. 
(Eastern):  John  Kane,  Liberty  Sq. 

Bldg..  105  S.  7th  St.  Philadelphia. 

PA  19106-3392;  (215)  597-2665. 
Puerto  Rico:  Miguel  A.  Caban.  159 

Carlos  Chardon  Ave..  San  Juan,  PR 

00918-1804:  (809)  766-5935 
Rhode  Island:  Frank  Del  Vecchio,  Fed. 

Bldlg,,  10  Causeway  St..  Boston.  MA 

02222-1092;  (617)  565-5343. 
South  Carolina:  Bernard  Jenkins,  Fed. 

Bldg..  1835-45  Assembly  St. 

Columbia,  SC  29201-2480;  (803)  765- 

5564, 
South  Dakota:  Barbara  Richards.  Exec. 

Tower  Bldg..  1405  Curtis  St..  Denver, 

CO  80202-2349;  (303)  844-3811. 
Tennessee:  Virginia  Peck,  710  Locust  St.. 

Knoxville,  TN  37902-2526;  (615)  549- 

9422. 
Texas  (Northern);  R.D.  Smith.  1600 

Throckmorton,  P.O.  Box  2905,  Fort 


Worth.  TX;  76113-2905:  (817)  885- 
5483. 
(Southern):  Robert  W.  Hicks. 
Washington  Sq..  800  Dolorosa,  San 
Antonio,  TX;  (512)  229-6820. 
Utah:  Barbara  Richards.  Exec.  Tower 
Bldg..  1405  Curtis  St,  Denver,  CO 
80202-2349;  (303)  844-3811. 
Vermont  David  Lafond.  Norris  Cotton 
Fed.  Bldg..  275  Chesbiut  St.. 
Manchester.  NH  03101-2487:  (603» 
666-7640. 
Virginia:  Joseph  Aversano.  Fed.  Bldg.. 
400  N.  8th  St..  P.O.  Box  10170, 
Richmond,  VA  23240-9998;  (804) 
771-2624. 
Washington:  John  Peters,  Arcade  Plaza 
Bldg.,  1321  2nd  Ave.,  Seattle.  WA 
98101-2054;  (206)  442-0374. 
West  Virginia:  James  A.  Getsy,  412  Old 
Post  Office  Bldg.,  7th  Ave.  &  Grant 
St.  Pittsburgh,  PA  15219-1906;  (412) 
644-5493. 
Wisconsin:  Lana  J.  Vacha,  Henry  Reuss 
Fed.  Plaza,  310  W.  Wisconsin  Ave.. 
Ste.  1380,  Milwaukee,  WI  53203- 
2289;  (414)  297-3113. 
Wyoming:  Barbara  Richards,  Exec. 

Tower  Bldg..  1405  Curtis  St.,  Denver, 
CO  80202-2349;  (303)  844-3811. 

Other  Matters 

During  the  development  of  the  final 
rule  for  the  Supportive  Housing 


Demonstration,  the  General  CounseL  as 
the  designated  offidal  under  Executive 
Order  12806,  The  Family,  and  Executive 
Order  12812,  Federalism,  made 
determinations  on  the  impact  of  the  rule 
on  the  family  and  on  implications  of 
federalism  contained  in  the  rule.  Those 
determinations,  published  November  8, 
1989  (54  FR  47024).  have  not  been 
altered  by  any  announcements 
contained  in  this  Notice. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policj  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  Uie  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street  SW..  Washington.  DC 
20410. 

Dated:  January  16, 1991. 
Anna  KoDdrata*. 

Assistant  Secretary  for  Community  Planning 
and  DevelopmenL 
(FR  Doc  91-1S46  Filed  1-22-91;  8:45aml 
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TiUe  3— 

The  President 


Presidential  Documents 


Executive  Order  12743  of  January  18,  1991 

Ordering  the  Ready  Reserve  of  the  Armed  Forces  to  Active 
Duty 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  the  National  Emergencies  Act  (50 
use  1601  et  seq.].  and  section  301  of  title  3  of  the  United  States  Code:  m 
furtherance  of  Executive  Order  No.  12722,  dated  August  2,  1990,  which  de- 
clared a  national  emergency  to  address  the  threat  to  the  national  security  and 
foreign  policy  of  the  United  States  posed  by  the  invasion  of  Kuwait  by  Iraq: 
and,  in  accordance  with  the  requirements  contained  in  section  301  of  tne 
National  Emergencies  Act.  50  U.S.C.  1631,  I  hereby  order  as  follows: 

Section  1.  To  provide  additional  authority  to  the  Department  of  Defense  and 
the  Department  of  Transportation  to  respond  to  the  continuing  threat  posed  by 
Iraq's  invasion  of  Kuwait,  the  authority  under  section  673  of  title  10.  United 
States  Code,  to  order  any  unit,  and  any  member  not  assigned  to  a  unit 
organized  to  serve  as  a  unit,  in  the  Ready  Reserve  to  active  duty  (other  than 
for  training]  for  not  more  than  24  consecutive  months,  is  invoked  and  made 
available,  according  to  its  terms,  to  the  Secretary  concerned,  subject,  in  the 
case  of  the  Secretaries  of  the  Army.  Nav^,  and  Air  Force,  to  the  direction  of 
the  Secretary'  of  Defense.  The  term  "Secretary  concerned"  is  defined  in  section 
101(8)  of  title  10.  United  States  Code,  to  mean  the  Secretary  of  the  Army  with 
respect  to  the  Army;  the  Secretary-  of  the  Navy  with  respect  to  the  Navy,  the 
Marine  Corps,  and  the  Coast  Guard  when  it  is  operating  as  a  ser%'ice  in  the 
Navy;  the  Secretary  of  the  Air  Force  with  respect  to  the  Air  Force:  and,  the 
Secretary  of  Transportation  with  respect  to  the  Coast  Guard  when  it  is  not 
operating  as  a  service  in  the  Nav^. 

Sec  2.  To  allow  for  the  orderly  administration  of  personnel  within  the  armed 
forces,  the  authority  vested  in  the  President  by  section  527  of  title  10.  United 
States  Code,  to  suspend  the  operation  of  sections  523-526  of  title  10,  United 
States  Code,  regarding  officer  strength  and  officer  distribution  in  grade,  is 
invoked  to  the  full  extent  provided  by  the  terms  thereof. 

Sec  3.  To  allow  for  the  orderiy  administration  of  personnel  within  the  armed 
forces,  the  authority  vested  in  the  President  by  section  644  of  title  10,  United 
States  Code,  to  suspend  the  operation  of  any  provision  of  law  relating  to  the 
promotion,  involuntary  retirement,  or  separation  of  commissioned  officers  o. 
the  Army,  Nav^,  Air  Force,  or  Marine  Corps,  is  invoked  to  the  full  extent 
provided  by  the  terms  thereof 

Sec  4  The  Secretary  of  Defense  is  hereby  designated  and  empowered, 
without  the  approval,  ratification,  or  other  action  by  the  President  to  exercise 
the  authority  vested  in  the  President  by  sections  527  and  644  of  title  10.  United 
States  Code,  as  invoked  by  sections  2  and  3  of  this  order,  to  suspend  Uw 
operation  of  certain  provisions  of  law. 

Sec.  5.  The  authorities  delegated  by  sections  1  and  4  of  this  order  may  be 
redelegated  and  further  subdelegated  to  civilian  subordinates  who  are  ap- 
pointed to  their  offices  by  the  President,  by  and  with  the  advice  and  conser.t 
of  the  Senate. 
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Sac  fli.  TTiis  <»rder  i«  intended  to  iwprofve  the  internal  management  of  the 
executive  branch,  and  is  not  intended  to  create  any  right  or  benefit  substan- 
tive or  procediiral.  enforceable  at  law  by  a  party  against  the  Uoited  States,  its 
agencies,  its  officers  or  any  person. 

Sec.  7.  This  order  is  effective  im.nedialely,  and  shall  be  transmitted  to  the 
Confess  and  pulUished  in  the  Federal  Re^ster. 
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Executive  Order  12744  of  January  21,  1991 

Designation  of  Arabian  Peninsula  Areas,   Airspace,  and   Ad- 
jacent Waters  as  a  Combat  Zone 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  112  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  112),  I  hereby  designate,  for  purposes  of  that  section, 
the  following  locations,  including  the  airspace  above  such  locations  as  an 
area  in  which  Armed  Forces  of  the  United  States  are  and  have  been  engaged 
in  combat: 
— the  Persian  Gulf 

—the  Red  Sea 

—the  Gulf  of  Oman 

—that  portion  of  the  Arabian  Sea  that  lies  north  of  10  degrees  no.rth  latitude 
and  west  of  68  degrees  east  longitude 

—the  Gulf  of  Aden 

—the  total  land  areas  of  Iraq,  Kuwait,  Saudi  Arabia.  Oman.  Bahrain,  Qatar, 
and  the  United  Arab  Emirates. 

For  the  purposes  of  this  order,  the  date  of  the  commencing  of  combatant 
activities  in  such  zone  is  hereby  designated  as  Januarys  17, 1991. 
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(FR  Doc  9t-1728 
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THE  WHITE  HOUSE, 
January  21.  1991. 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Cofporation 
7  CFR  Part  1421 

Grain  and  Similarty  Handled 
Commodities 

AGENCY:  Commodity  Credit  Corporation, 
Agriculture. 

ACHON:  Interim  rule. 

summary:  This  interim  rule  amends  the 
regulations  at  7  CFR  part  1421  with 
respect  to  the  Farmer  Owned  Reserve 
(FOR)  program  which  is  conducted  by 
the  Commodity  Credit  Corporation 
(CCC)  in  accordance  with  section  110  of 
The  Agricultural  Act  of  1949.  as 
amended  (the  1949  Act).  This  rule  is 
necessary  in  order  to  implement  the 
changes  made  to  section  110  by  the 
Food,  Agriculture,  Conservation  and 
Trade  Act  of  1990  (the  1990  Act). 
Generally,  the  amendments  made  by 
this  rule  specify  the  manner  in  which 
wheat  and  feed  grain  producers  may 
enter  the  FOR  program  and  the  terms 
and  conditions  of  the  FOR  program. 

EFFECTIVE  DATE:  This  interim  rule  shall 
become  effective  on  January  24, 1991. 
Comments  must  be  received  on  or 
before  February  25, 1991,  in  order  to  be 
assured  of  consideration.  Submit 
comments  to  Director,  Cotton,  Grain, 
and  Rice  Price  Support  Division, 
Agricultural  Stabilization  and 
Conservation  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  DC,  telephone  (202) 
447-7641. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  Connor,  Program  Specialist, 
Cotton,  Grain,  and  Rice  Price  Support 
Division  (CORD),  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS).  United  States  Department  of 
Agriculture  (USDA)  P.O.  Box  2415, 


Washington,  DC,  telephone  (202)  447- 
8223. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  it  has  been  determined  that  these 
program  provisions  will  result  in  an 
annual  effect  on  the  economy  of  less 
than  Si 00  million. 

The  title  and  number  of  the  federal 
assistance  program,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
is  Grain  reserve — 10.067. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  these  determinations. 

It  has  been  determined  by 
environmental  evaluations  for  the  wheat 
and  feed  grain  Farmer  Owned  Reserve 
program  that  the  program  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

Background 

Section  110  of  the  1949  Act  sets  forth 
the  statutory  authority  for  the  FOR 
program  which  was  added  to  the  1949 
Act  by  the  Food  and  Agriculture  Act  of 
1977.  The  FOR  was  originally  intended 
to  encourage  producers  to  store  wheat 
and  feed  grains  during  times  of  surplus 
for  orderly  marketing  at  a  later  time.  As 
noted  in  the  Conference  Report  to  the 
1990  Act,  however,  experience  has 
showTi  that  the  FOR  has  not  operated  in 
an  efficient  manner: 

The  Managers  feel  that  the  FOR  has  not 
been  operated  in  an  efficient  manner  in  the 
recent  past.  The  changes  made  in  this  BBCtion 
are  intended  to  provide  for  a  more  moderate 
transition  of  grain  into  and  out  of  the  reserve. 
The  Managers  note  that  the  program  has.  in 
the  past,  had  the  effect  of  completely 
isolating  the  reserve  from  the  market — some 
wheat  from  the  1978  crop  remains  in  the 
reserve  at  the  time  this  Act  is  being 
conpleted.  The  Managers  intend  that  the 
changes  made  in  the  Act  will  allow  for  a 


more  orderly  flow  of  gram  into  and  out  of  the 
FOR.  Accordingiy.  the  amendments  adopted 
in  the  conference  substitute  become  effective 
December  1. 1990,  to  govern  the 
administration  of  the  FOR  as  of  that  date. 

In  order  to  ensure  that  unreasonably 
large  quantities  of  grain  are  not  placed 
in  the  FOR,  the  1990  Act  amended 
section  110  to  provide  that  the  maximum 
quantity  of  wheat  in  the  FOR  cannot 
exceed  450  million  bushels  and  the 
maximum  quantity  of  feed  grains  cannot 
exceed  900  million  bushels;  there  are  no 
minimum  quantities  which  must  be 
maintained  in  the  FOR.  In  order  to 
provide  flexibility  in  administering  the 
FOR,  the  maximum  quantify  of  wheat  in 
the  FOR  may  be  established  within  the 
range  of  300-450  million  bushels  and  the 
maximum  quantity  of  feed  grains  within 
a  range  of  600-900  million  bushels. 

Entry  mlo  the  FOR  is  triggered  based 
upon  pnce  and  stocks-to-use  ratios. 
Section  110  provides. 

(2)  DiscreUono'y  Entry— The  Secretary 
may  make  extended  loans  available  to 
producers  of  wheat  or  feed  grains  if — 

(A)  The  Secretary  determines  that  the 
average  market  pnce  for  wheat  or  cora 
respectively,  for  ibe  90-day  period  pnor  to  the 
dates  specified  in  paragraph  (1)  »8  less  than 
120  percent  of  the  current  loan  rate  (or  wheat 
or  com.  respectively; 

(B)  As  of  the  appropnate  date  spcciCed  in 
paragraph  (1),  the  Secretary'  estimates  that 
the  stociis-to-use  ratio  on  the  last  day  of  the 
current  marketing  year  will  be — 

(i)  In  the  case  of  wheat  more  than  37.5 
percent,  and 

(ii)  In  the  case  of  com  more  than  22-5 
percent. 

(3)  Mandatory  Eflry—The  Secreta^  shall 
make  extended  loans  available  to  producers 
of  wheat  or  feed  grains  if  the  conditions 
specified  in  subparagraphs  (A)  and  (B)  of 
paragraph  (2)  are  met  for  wheal  or  feed 
grams,  respectrvely. 

Section  110  provides  that  the 
Secretary  shall  announce  the  terms  and 
conditions  of  the  FOR  by  December  15 
of  the  year  in  which  the  crop  of  wheat 
was  harvested  and  in  the  case  of  feed 
grains,  March  15  of  the  year  following 
the  year  in  which  the  crop  of  com  was 
harvested.  Thus,  the  determination  of 
whether  a  crop  of  grain  sorghum,  oats  or 
barley  will  be  allowed  entry  into  the 
FOR  will  also  be  announced  by  March 
15  of  the  year  following  the  year  in 
which  such  crop  was  harvested. 

If  entry  into  the  FOR  is  allowed,  as 
noted  in  the  Conference  Report,  the 
terms  and  conditions  of  the  FOR  loans 


2666 


Federal  Register  /  Vol.  56,  No.  16  /  Thursday.  January  24,  1991  /  Rules  and  Regulations 


are  designed  to  allow  greater  flexibility 
to  producers  than  was  previously 
allowed  under  section  110: 

The  current  statutory  restrictions  on  access 
to  FOR  grain  severely  restrict  usefulness  of 
the  FOR.  The  amendments  adopted  in  the 
Conference  substitute  will  allow  producers  to 
gain  access  to  FOR-held  grain  to  encourage 
producers  to  redeem  grain  from  the  FOR  as 
market  conditions  and  individual  marketing 
plans  warrant.  The  amendments  allow  all 
producers  to  redeem  FOR  loans  at  any  time 
without  imposition  of  penalties,  as  exist  in 
current  law.  The  amendments  also  provide 
that  once  market  pnces  reach  95%  of  the 
current  established  price  for  the  commodity, 
storage  payments  will  end,  and  loans 
extended  for  FOR  grain  will  begin  accruing 
interest  once  market  prices  each  (sicj  105%  of 
the  established  target  price  for  the 
commodity. 

Storage  payments  will  be  paid  with 
respect  for  FOR  grain  after  the  fact  on  a 
quarterly  basis.  Section  110  also 
provides: 

The  Secretary  shall  cease  making  storage 
payments  whenever  the  price  of  wheat  or 
feed  grains  is  equal  to  or  exceeds  95  percent 
of  the  then  current  established  price  for  the 
commodities,  and  for  any  90-day  period 
immediately  following  the  last  day  on  which 
the  price  of  wheat  or  feed  grains  was  equal  to 
or  in  excess  of  95  percent  of  the  then  current 
established  price  for  the  commodities. 

Although  the  FOR  program  was 
intended  to  ensure  that  grain  would 
come  out  of  the  FOR  when  prices  were 
high,  producers  have  shown  a  reluctance 
to  repay  FOR  loans.  In  large  part,  this  is 
due  to  the  storage  payments  which  they 
could  earn  under  the  FOR  and  due  to 
special  Internal  Revenue  Code  tax 
provisions  which  allow  producers  the 
option  to  defer  the  declaration  of  the 
proceeds  of  CCC  price  support  loans  as 
income  until  the  maturity  of  the  loan.  In 
order  to  ensure  orderly  management  of 
the  FOR,  section  110  provides  that  (1) 
producers  may,  if  entry  is  allowed,  only 
enter  the  FOR  after  the  maturity  of  a 
regular  9-month  price  support  loan;  and 
(2)  FOR  loans  shall  be  limited  to  a  term 
of  27  months  from  the  date  on  which  the 
original  9-month  price  support  loan 
expired  unless,  at  the  discretion  of  the 
Secretary,  the  loan  has  been  extended 
for  one  6-month  period.  Also,  in  order  to 
provide  for  equitable  treatment  of 
producers,  section  110  provides  that  the 
Secretary  shall  take  regional  differences 
in  the  time  of  harvest  into  consideration 
in  administering  the  FOR. 

Section  110  provides  that  the 
regulations  which  are  to  be  used  in 
administering  the  FOR  must  be  issued 
not  later  than  60  days  after  enactment  of 
the  1990  Act.  Accordingly,  this  interim 
rule  becomes  effective  upon  publication 
in  the  Federal  Register.  However, 
comments  are  requested  and  will  be 


taken  into  consideration  in  developing 

the  final  rule. 

Ust  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs /agriculture. 
Price  support  programs.  Warehouses. 

Accordingly,  7  CFR  part  1421  is 
amended  as  follows: 

PART  1421-GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

1.  The  authority  citation  for  7  CFR 
part  1421  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423. 1425.  and 
1445e;  15  U.S.C.  714b  and  714c. 

2.  A  new  subpart  entitled 
"Regulations  Governing  the  Wheat  and 
Feed  Grain  Farmer-Owned  Reserve 
Program  for  1990  and  Subsequent 
Crops"  is  added  at  55  1421.200  through 
1421.216  to  read  as  follows: 

Subpart— Regulation*  Governing  the  Wheat 
and  Feed  Grain  Farmer-Owned  Reaerve 
Program  for  1990  and  Subaequent  Crop* 

S«c. 

1421.200  Applicability. 

1421.201  Program  availability. 

1421.202  Length  of  reserve  agreements. 

1421.203  Reserve  quantity. 

1421  204    Producer  eligibility  requirements. 

1421.205  Quantity  eligible  for  grain  reserve 
loans. 

1421.206  Quality  eligible  requirements  of 
FOR  loans. 

1421.207  Storage  rates. 

1421.208  Charging  interest. 

1421.209  Determination  of  market  price. 

1421.210  Commingling  and  replacement  of 
wheat  and  feed  grains. 

1421.211  Redemption  requirements  and 
emergency  call. 

1421.212  Reconcentration. 

1421.213  Maturity. 

1421.214  Unauthorized  removal  and 
unauthorized  disposition. 

1421.215  l,oss  or  damage  to  the  commodity. 

1421.216  Paperwork  Reduction  Act  assigned 
numbers. 

Subpart— Regulations  Governing  the 
Wheat  and  Feed  Grain  Farmer  Owned 
Reserve  Program  For  1990  and 
Subsequent  Crops 

§  1421.200    AppllcabHtty. 

(a)  Effective  for  the  1990  and 
subsequent  crops,  the  regulations  in  this 
subpart  set  forth  the  terms  and 
conditions  for  the  Wheat  and  Feed 
Grain  Farmer  Owned  Reserve  (FOR) 
Program  which  provides  for  extended 
Commodity  Credit  Corporation  (CCC) 
farm-stored  and  warehouse-stored  loans 
("FOR  loans")  with  respect  to  eligible 
commodities  as  provided  in  5  1421.204. 

(b)  The  regulations  set  forth  in 

55  1421.1  through  1421.100  of  this  part 
which  are  applicable  to  a  crop  of  wheat 
or  feed  grain  shall  be  applicable  to  FOR 
loans  made  with  respect  to  such  a  crop 


unless  such  regulations  are  inconsistent 
with  the  provisions  of  this  subpart  in 
which  case  the  provisions  of  this 
subpart  shall  be  applicable. 

(c)  In  order  to  obtain  a  FOR  loan,  a 
producer  must: 

(1)  Have  previously  obtained  a  regular 
price  support  loan  in  accordance  with 
55  1421.1  through  1421.100  of  this  part 
with  respect  to  the  commodity  to  be 
pledged  as  collateral  for  the  FOR  loan; 

(2)  On  or  before  the  expiration  of  such 
price  support  loan,  make  a  written 
request  to  obtain  a  FOR  loan  in  the 
manner  prescribed  by  CCC  at  the  county 
office  which  disbursed  the  regular  price 
support  loan. 

(d)  A  cooperative  marketing 
association  which  has  been  approved  in 
accordance  with  part  1425  of  this 
chapter  may  obtain  price  support  on 
behalf  of  the  members  of  such 
cooperative  who  are  eligible  to  receive 
price  support  with  respect  to  a  crop  of  a 
commodity.  For  purposes  of  this 
subparagraph,  the  term  "producer" 
includes  such  an  approved  cooperative 
marketing  association. 

(e)  The  level  of  price  support  shall  be 
the  level  specified  in  the  regular  price 
support  loan  Note  and  Security 
Agreement. 

§1421.201    Program  availability. 

(a)  Producers  with  a  maturing  CCC 
regular  price  support  loan  may  obtain  a 
FOR  loan  only  when  a  reserve  is  in 
effect  and  is  available  for  a  crop  of  a 
commodity.  FOR  loans  will  be  available 
when  announced  by  CCC  for  a  specified 
crop  of  wheat,  com,  grain  sorghum,  oats, 
and  barley  ("feed  grains")  for  such 
period  of  time  and  under  such  terms  and 
conditions  as  may  be  deemed  to  be 
appropriate  by  CCC. 

(b)  Annually,  CCC  shall  announce 
whether  the  FOR  program  shall  be  in 
effect  with  respect  to  a  crop  of  wheat  or 
feed  grains.  Such  announcement  shall  be 
made  by: 

(1)  For  wheat.  December  15  of  the 
year  in  which  the  crop  was  harvested; 
and 

(2)  For  corn,  grain  sorghum,  oats,  and 
barley,  March  15  of  the  year  following 
the  year  in  which  the  crop  was 
harvested. 

(c)  The  FOR  program  shall  only  be  in 
effect  for  a  crop  of  wheat  or  feed  grains 
as  determined  and  announced  by  CCC. 
CCC  may  make  available  FOR  loans  for 
a  crop  of  wheat  or  feed  grains  if: 

(1)  CCC  has  determined  that  the 
market  price  determined  in  accordance 
with  subsection  1421.209(d)  for  wheat  or 
com  during  the  90  days  prior  to  the 
announcement  specified  in  subsection 
(b)  of  this  section  is  less  than  120 
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percent  of  the  national  average  price 
support  level  which  is  apphcable  to  such 
crop;  or 

(2)  CCC  estimates  that  the  stocks-to- 
use  ratio  on  the  last  day  of  the  current 
marketing  year  will  be: 

(i)  For  wheal,  more  that  37.5  percent; 
and 

(ii)  For  com.  more  that  22.5  percent. 

(d)  If  neither  condition  specified  in 
paragraph  (c)(1)  or  (2)  of  this  section 
exists  with  respect  to  a  crop  of  wheat  or 
com.  FOR  loans  shall  not  be  available 
with  respect  to  such  crop  of  wheat  or 
feed  grains. 

(e)  If  both  conditions  specified  in 
paragraph  (c)  of  this  section  exist  with 
respect  to  a  crop  of  wheat  or  com,  FOR 
loans  shall  be  available  to  producers  of 
such  crop  of  wheat  or  feed  grain  unless 
CCC  estimates  that  a  sufficient  quantity 
of  grain  is  already  in  the  FOR  program 
as  determined  in  accordance  with 

5  1421.203  and  announced  in  accordance 
with  paragraph  (b)  of  this  section. 

(f)  FOR  loans  will  not  be  available  if 
the  Secretary  has  determined  that 
emergency  conditions  exist  and  FOR 
loans  had  been  called  in  accordance 
with  the  provisions  of  5  1421.211(b). 

51421J>02    Length  ot  rewrva  ayaenianta. 

The  length  of  a  FOR  loan  shall  be  27 
months  from  the  maturity  date  of  the 
regular  price  support  loan.  The  day 
following  the  maturity  date  of  the 
regular  price  support  loan  shall  be  the 
effective  date  of  the  FOR  loan 
agreement  In  order  to  assure  that 
producers  throughout  the  United  States 
are  treated  in  a  fair  and  equitable 
manner,  CCC  may  allow  extensions  of 
regular  price  support  loans  for  corn. 
grain  sorghum,  oats,  and  barley  which 
expire  in  or  before  the  month  following 
the  month  of  the  date  specified  in 
5  1421.201(b)(2).  The  terms  and 
conditions  of  such  extension  shall  be 
provided  through  actual  notice  to 
affected  producers.  FOR  agreements 
may  be  extended  by  CCC  at  CCCs  sole 
discretion,  at  maturity  for  an  additional 
six  months. 

§1421.203    Reserve  quantity. 

The  maximum  quantity  of  wheat  and 
feed  grains  stored  under  the  FOR 
program  shall  be  determined  and 
announced  annually  by  CCC.  Such 
limitation  shall  be  announced  by  the 
date  specified  in  5  1421.201(b).  In  order 
to  assure  that  such  quantities  are  not 
exceeded  and  to  ensure  regional  eqiuty. 
producers  shall  file  with  CCC  a  Form 
CCC-g06A  which  includes  a  statement 
of  the  quantity  of  grain  which  is  pledged 
as  collateral  for  a  regular  price  support 
loan  which  such  eligible  producers 
intend  to  place  in  the  FOR  loan  program- 


Such  forms  must  be  Bled  with  the 
county  office  which  disbursed  such 
regular  price  support  loan.  If  the  total 
quantities  specified  on  such  form  show 
that  the  quantity  intended  by  such 
producers  will  likely  exceed  the 
maximum  quantity,  CCC  may  apply  a 
uniform  factor  to  the  quantity  producers 
intend  to  place  in  the  FOR  so  that  the 
maximum  quantity  is  not  exceeded.  If 
such  a  form  is  required,  producers  who 
fail  to  file  such  form  with  respect  to  a 
commodity  that  would  otherwise  be 
eligible  for  entry  into  the  FOR  loan 
prograiti,  such  grain  shall  not  be  eligible 
for  FOR  loan  entry.  All  Form  CCC- 
90eA's  must  be  filed  by  a  producer: 

(a)  For  wheat.  January  31  of  the  year 
following  the  year  in  which  the  crop  was 
harvested,  and 

(b)  For  com.  grain  sorghum,  barley, 
and  oats,  April  30  of  the  year  following 
the  year  in  which  the  crop  was 
harvested. 

§1421.204    Producer  effgibfltty 
requtoeiiMfils. 

Whenever  CCC  has  announced 
pursuant  to  5  1421.201  that  FOR  loans 
are  available  for  a  crop  of  wheat  or  feed 
grains,  a  producer  may.  upon  maturity  of 
a  regular  price  support  loan,  pledge  the 
eligible  commodity  serving  as  collateral 
for  such  loan  as  the  collateral  for  a  FOR 
loan  by  making  application  for  and 
completing  a  FOR  loan  agreement. 

§1421.205    Quanttty  eUgibte  for  grain 
reserve  loans. 

(a)  Farm-stored  FOR  loans  shall  be 
disbursed  on  a  quantity  not  to  exceed 
the  lesser  of: 

(1)  The  measured  quantity  of  the 
eligible  commodity  stored  in  approved 
farm  storage  pursuant  to  a  regular  price 
support  loan;  or 

(2)  The  quantity  upon  which  the 
disbursement  of  the  regular  price 
support  loan  was  based.  All  of  the 
commodity  in  a  bin  or  lot  shall  be 
pledged  as  collateral  for  a  farm  stored 
FOR  loan  although  such  loan  is  made 
with  respect  to  only  a  portion  of  such 
quantity. 

(b)  Warehouse-stored  FOR  loans, 
shall  be  disbursed  on  a  quantity  not  to 
exceed  the  quantity  shown  on  the 
warehouse  receipt  or  the  supplemental 
certificate,  if  applicable,  which  secured 
the  reguiar  price  support  loan. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  the  quantity  of  a 
commodity  which  is  used  to  determine 
the  amount  of  a  FOR  loan  shall  not 
exceed  the  quantity  determined  by 
application  of  the  factor  determined  and 
announced  in  accordance  with 

5  1421.203. 


§  1421.206    OuaNty  eHglbttty  requiremsnls 
ol  FOR  loans. 

(a)  The  quality  of  grain  pledged  as 
collateral  for  FOR  loans  shall  be 
determined  according  to  the  Official 
United  States  Standards  for  Grain, 
Federal  Grain  Inspection  Service  (FGIS). 
US  Department  of  Agriculture. 

(b)  Grain  which  is  pledged  as 
collateral  for  a  FOR  loan  must  meet  the 
quality  eligibility  requirements  for 
securing  a  regular  price  support  loan, 
except  grain  which  grades  "sample 
grade"  as  defined  in  the  Official  United 
States  Standards  for  Grain  may  not  be 
pledged  as  collateral  for  a  FOR  loan  In 
addition,  com  pledged  as  collateral  for  a 
FOR  loan  must  be  shelled  com. 

(c)(1)  Prior  to  approval  of  a  farm- 
stored  FOR  loan,  the  commodity  will  be 
inspected  at  the  producer's  expense  by  a 
representative  of  CCC  and  the  FOR  loan 
agreement  will  not  be  approved  unless  it 
is  determined  by  CCC  on  the  basis  of 
such  inspection  that: 

(i)  The  commodity  is  such  that  it  can 
reasonably  be  expected  to  be  stored 
with  safety  until  maturity  of  the  FOR 
loan;  and 

(ii)  The  commodity  meets  the  qualify 
eligibility  requirements  in  accordance 
with  paragraphs  (a)  and  (b)  of  this 
section.  If  such  representative  is  unable 
to  make  a  determination  with  respect  to 
the  eligibility  of  the  commodity,  a 
sample  of  the  commodity  shall  be  drawn 
and  submitted  to  FGIS  for  quahty 
analysis. 

(2)  The  producer  is  responsible  for 
maintaining  the  quality  and  quantity  of 
the  farm-stored  grain  pledged  as 
collateral  for  a  FOR  loan.  Farm-stored 
grain  which  is  delivered  to  CCC  must 
meet  the  quality  eligibility  requirements 
specified  in  paragraphs  (a)  and  (b)  of 
this  section.  CCC  may  reject  the 
delivery  of  farm-stored  gram  which  does 
not  meet  the  quality  eligibility 
requirements,  in  which  case  the 
producer  shall  repay  to  CCC  the 
principal  amount  of  the  FOR  loan  and 
other  charges  plus  interest  from  the 
disbursement  of  such  amount.  If  CCC 
accepts  the  delivery  of  such  ineligible 
commodity,  the  producer  shall  repay  to 
CCC  the  principal  amount  of  the  FOR 
loan  and  other  charges  plus  interest 
from  the  disbursement  date  of  such 
amount  less  the  settlement  value  of  the 
commodity  as  determined  in  accordance 
with  the  regulations  set  forth  in 
5  1421.22. 

§  1421.207    Stora0s  rates. 

(a)  Producers  will  be  paid  for  the 
storage  of  FOR  loan  quantity  at  the  rate 
specified  by  CCC  at  the  time  of  the 
announcement  of  the  availability  of  FOR 
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loans  as  specified  in  §  1421.201.  Such 
rates  shall  be  specified  in  the  FOR  loan 
agreement  executed  by  CCC  and  the 
producer. 

(b)  (1)  Storage  payments  shall  be  paid 
quarterly,  starting  from  the  effective 
date  of  the  FOR  loan.  Such  payments 
shall  be  paid  within  30  days  after  the 
end  of  each  quarter  in  which  such 
payments  are  earned.  Storage  payments 
shall  not  be  made  when  the  grain  which 
was  pledged  as  collateral  for  the  FOR 
loan  is  not  in  storage.  Storage  payments 
shall  not  be  earned  when  the  5-day 
adjusted  market  price  determined  in 
accordance  with  S  1421.209(e)  equals  or 
exceeds  95  percent  of  the  current  year's 
established  price  for  the  commodity.  In 
such  instance,  no  storage  payments 
shall  be  earned  from  the  day  the  5-day 
adjusted  market  price  was  equal  to  or 
exceeded  95  percent  of  such  established 
price  through  the  ninetieth  day  following 
the  last  day  on  which  the  5-day  adjusted 
market  price  equalled  or  exceeded  95 
percent  of  such  established  price. 
(2)  For  a  warehouse-stored  FOR  loan: 
(i)  A  FOR  agreement  shall  not  be 
approved  until  the  producer  provides 
written  evidence  to  CCC  that  at  least 
the  next  year's  storage  has  been  paid  to 
the  warehouse  or  arrangements  for  the 
payment  of  such  storage  have  been 
made  with  the  warehouse  on  the  FOR 
loan  quanity. 

(ii)  The  fourth  quarterly  storage 
payment  shall  not  be  made  until  the 
producer  provides  written  evidence  to 
CCC  that  at  least  the  next  year's  storage 
has  been  paid  to  the  warehouse  or 
arrangements  for  the  payment  of  such 
storage  have  been  made  with  the 
warehouse  on  the  FOR  loan  quantity. 

(iii)  The  eighth  quarterly  storage 
payment,  shall  not  be  made  until  the 
producer  provides  written  evidence  to 
CCC  that  storage  has  been  paid  to  the 
warehouse  or  arrangements  for  the 
payment  of  such  storage  have  been 
made  with  the  warehouse  on  the  FOR 
quantity  through  the  FOR  loan  maturity 
date. 

(iv)  If  the  producer  fails  to  provide 
such  written  evidence  within  a 
reasonable  time,  as  determined  by  CCC, 
CCC  shall  call  such  loan.  If,  within  15 
days  after  the  date  such  loan  is  called, 
the  loan  is  not  repaid  or  evidence  is  not 
furnished  to  CCC  that  such  storage  has 
been  paid  or  that  arrangements  for  such 
storage  have  been  made,  the  producer 
shall  be  considered  to  have  voluntarily 
forfeited  the  loan  collateral  to  CCC  and 
title  to  the  commodity  shall  vest  in  CCC 
on  the  sixteenth  day  without  any  futher 
action  by  the  producer. 

(c)  Storage  payments  for  farm-stored 
FOR  loans  shall  be  based  upon  the 


measured  FOR  loan  quantity  of  such 
commodity. 

(d)  No  storage  payment  shall  be 
earned  if  the  producer: 

(1)  Has  made  any  false  representation 
in  the  loan  documents  in  obtaining  the 
regular  price  support  loan  or  the  FOR 
loan  or  in  settlement  of  the  FOR  loan: 

(2)  Makes  an  unauthorized  disposition 
of  the  commodity  as  determined  in 
accordance  with  §  1421.214. 

(3)  Abandons  the  commodity;  or 

(4)  Negligently  or  otherwise  impairs 
the  commodity. 

§  1421.208    Ctiarglng  Interest 

FOR  loans  shall  not  accrue  interest 
unless  CCC  determines  that  the  5-day 
adjusted  market  price  determined  in 
accordance  with  S  1421.209(e)  for  the 
commodity  is  equal  to  or  exceeds  105 
percent  of  the  current  year's  established 
price  for  such  commodity.  In  such 
instance,  interest  shall  accrue  from  the 
day  the  5-day  adjusted  market  price  was 
equal  to  or  exceeded  105  percent  of  such 
established  price  and  continue  to  accrue 
for  the  balance  of  the  month  following 
the  last  day  on  which  the  5-day  adjusted 
market  price  equaled  or  exceeded  105 
percent  of  such  established  price 
through  the  two  succeeding  months.  The 
rate  of  interest  which  shall  be 
applicable  to  a  FOR  loan  during  an 
interest  an  interest-accruing  period  shall 
be  the  rate  applicable  to  the  regular 
price  support  loan  as  determined  in 
accordance  with  part  1405  of  this 
chapter. 

§  1 42 1 .209    Determination  of  market  price. 

For  purposes  of  55  1421.207  and 
1421.208.  the  market  price  shall  be 
determined  and  announced  by  CCC 
based  on  price  data  published  by  the 
Agricultural  Marketing  Service  (AMS) 
and  the  National  Agricultural  Statistics 
Service  (NASS). 

(a)  In  general,  the  market  price  for 
wheat,  com,  grain  sorghum,  barley,  and 
oats  will  be  determined  daily  using 
prices  from  selected  major  markets 
published  by  AMS,  adjusted  to  reflect 
prices  received  by  producers  published 
by  NASS.  The  average  of  the  AMS  price 
series  is  referred  to  as  the  "daily  major 
market  price." 

(b)  The  adjustment,  which  will  be 
determined  by  CCC  monthly,  will  be 
calculated  as  the  difference  between: 

(1)  The  mid-month  price  for  the 
previous  month  for  the  respective 
commodity  published  by  NASS,  and 

(2)  The  mid-month  price  for  the 
previous  month  for  selected  major 
markets  for  the  respective  commodity 
published  by  AMS. 

(c)  The  major  markets  are: 
(ij  For  wheat: 


(i)  Kansas  City.  MO.  number  1,  hard 
red  winter  wheat  with  ordinary  protein, 

(ii)  Minneapolis,  MN.  number  1,  dark 
northern  spring  wheat  with  14  percent 
protein. 

(iii)  Minneapolis,  MN,  number  1,  hard 
amber  durum  (milling)  wheat. 

(iv)  Portland.  OR,  number  1.  white 
wheat  with  ordinary  protein,  and 

(v)  St.  Louis,  MO,  number  2,  soft  red 
winter  wheat. 

(2)  For  com,  number  2  yellow  corn  in 
Kansas  City  and  St.  Louis,  MO,  Omaha, 
NE.  and  Minneapolis.  MN. 

(3)  For  grain  sorghum,  number  1 
yellow  grain  sorghum  in  the  Texas  High 
Plains  and  Kansas  City,  MO. 

(4)  For  barley,  number  2  feed  barley  in 
Minneapolis,  MN. 

(5)  For  oats,  number  2  heavy  white 
oats  in  Chicago,  IL  and  Minneapolis. 
MN. 

(d)  For  the  purposes  of  5  1421.201.  the 
daily  major  market  price  for  wheat  will 
be  calculated  by  averaging  the  five 
major  markets  in  proportion  to  the 
quantity  by  each  class  of  production 
based  on  the  latest  class  information 
published  by  NASS. 

(1)  In  determining  the  market  price  for 
FOR  entry  for  wheat,  the  market  price 
will  be,  to  the  extent  practicable,  the 
simple  average  of  the  5-day  average 
price  for  the  90  days  preceding  the 
announcement  date. 

(2)  In  determining  the  market  price  for 
FOR  entry  for  com.  grain  sorghum, 
barley,  and  oats,  the  market  price  will 
be,  to  the  extent  practicable,  the  simple 
average  of  the  5-day  corn  price  for  the 
90  days  preceding  the  announcement 
date. 

(3)  Such  price  series  is  referred  to  as 
the  "90-day  adjusted  market  price  for 
determining  FOR  entry." 

(e)  For  the  purposes  of  55  1421.207 
and  1421.208,  the  daily  major  market 
price  for  wheat  will  be  calculated  by 
averaging  the  five  major  markets  in 
proportion  to  the  outstanding  quantity  in 
the  FOR  loan  program  by  each  class  as 
determined  by  CCC  using  FOR  loan 
class  information  as  it  becomes 
available. 

(1)  The  market  price  for  determining 
storage  payment  earnings  and  interest 
accrual  will  be  a  simple  average  of  the 
5-day  average  price. 

(2)  Such  price  series  is  referred  to  as 
the  "5-day  adjusted  market  price  for 
determining  storage  payment  earnings 
and  interest  accrual." 

§  1421.210    Commingling  and  replacement 
of  wtwat  and  feed  grains. 

(a)  In  the  case  of  farm  stored  FOR 
loans,  grain  pledged  as  collateral  for  a 
FOR  loan  may  be  commingled  with 
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other  eligible  or  ineligible  grain  which  is 
from  the  same  or  any  other  crop  year  or 
from  the  same  or  any  other  farm  and 
which  is  of  the  same  class  if: 

(1)  CCC  gives  prior  written  approval 
of  such  commingling,  and 

(2)  A  representative  of  CCC  inspects 
and  measures  the  grain  at  the  producer's 
expense  prior  to  commingling. 

(b)(1)  A  producer  may  replace  existing 
farm-stored  FOR  loan  collateral  only  as 
provided  in  this  paragraph  and 
paragraph  (c)  of  this  section. 
Warehouse-stored  FOR  loan  collateral 
may  not  be  replaced.  The  producer  must 
file  a  request  for  approval  to  replace 
farm-stored  collateral  with  the  county 
office  which  disbursed  the  loan  by 
completing  Form  CCC-687-1  or 
CCC-681.  No  request  may  be  approved 
prior  to  the  date  established  for  each 
county  by  the  State  committee. 
Replacement  stocks  must  be  in  place 
within  60  days  of  the  date  the  request  to 
replace  is  approved  by  the  county 
committee. 

(2)  Grain  which  is  used  to  replace 
existing  FOR  loan  collateral  must  have 
been  produced  by  the  producer  and  be 
eligible  to  be  pledged  as  collateral  for  a 
regular  price  support  loan  except  that 
compliance  with  the  terms  and 
conditions  of  any  commodity  program 
conducted  in  accordance  with  part  1413 
of  this  title  on  the  farm  on  which  such 
replacement  grain  was  produced  is  not 
required.  Replacement  loan  collateral 
must  be  grain  from  the  crop  which  is 
harvested  after  the  date  established  by 
the  State  committee  in  accordance  with 
paragraph  (b)(1)  of  this  section.  This 
grain  must  not  have  been  purchased  and 
must  previously  not  have  been  pledged 
as  collateral  for  a  CCC  price  support 
loan.  With  respect  to  wheat,  such 
replacement  grain  must  be  of  the  same 
class  as  the  regular  price  support  loan 
collateral, 

(3)  Producers  who  request  to  replace 
existing  FOR  loan  collateral  with  new 
grain  must  have  the  replacement  grain 
in  CCC-approved  farm  storage  within 
the  approved  60  day  period.  A  producer 
may  only  have  replacement  grain  in 
place  after  this  date  if  the  producer 
notifies  the  county  committee  prior  to 
this  date  of  the  producer's  inability  to 
harvest  such  grain  and  the  county 
committee,  with  the  concurrence  of  a 
representative  of  the  State  committee, 
determines  that: 

(i)  The  producer  has  made  a  good 
faith  effort  to  harvest  such  replacement 
grain;  and 

(ii)  The  producer  is  unable  to  harvest 
such  eligible  grain  due  to  adverse 
weather  conditions,  or  other  similar 
conditions  beyond  the  control  of  the 
producer,  as  determined  by  CCC. 


(4)  To  protect  the  interest  of  CCC  in 
the  quantity  of  collateral  to  be  released 
for  replacement,  the  county  committee 
may  require  producers  to  remit 
payments  to  the  CCC  before  a  request  to 
replace  FOR  loan  collateral  is  approved. 
In  such  cases,  the  amount  to  be  remitted 
shall  be  the  smaller  of: 

(i)  The  sum  of  the  principal  amount  of 
the  FOR  loan  and  other  charges  plus 
interest  from  the  disbursement  date  of 
such  amount;  or 

(ii)  The  product  of  the  market  price 
available  in  the  county  office  on  the 
date  that  the  replacement  request  was 
made,  times  the  quantity  to  be  replaced, 

(5)  A  producer  who  does  not  have 
replacement  grain  in  place  by  the  date 
specified  in  paragraph  (b)(3)  of  this 
section  and  does  not  meet  the 
conditions  specified  in  such  paragraph 
shall  pay  to  CCC  an  amount  equal  to  the 
sum  of: 

(i)  The  principal  amount  of  the  FOR 
loan  and  other  charges  plus  interest 
from  the  disbursement  date  of  such 
amount. 

(ii)  Storage  payments  made  in 
accordance  with  the  loan  from  the  date 
the  request  for  replacement  was 
approved  for  CCC  to  the  disbursement 
date  of  such  payments  specified  in 
paragraph  (b)(5)  of  this  section; 

(iii)  Interest  on  storage  payments  in 
accordance  with  paragraph  (b)(5)(ii)  of 
this  section  from  the  date  such  payment 
was  made  to  the  date  of  repayment;  and 

(iv)  Liquidated  damages  computed  on 
the  principal  amount  for  the  quantity  not 
replaced  at  the  rate  of  6.5  percent  from 
the  date  the  request  for  replacement 
was  approved  for  CCC  to  the  date  of 
repayment. 

(c)(1)  A  producer  who  files  a  Form 
CCC-687-1  or  CCC-681  requesting  the 
approval  to  replace  existing  FOR  loan 
collateral  with  new  grain  may  after 
approval  of  the  request: 

(i)  Feed  the  grain  to  the  producer's 
own  livestock; 

(ii)  Deliver  the  grain  to  a  CCC- 
approved  warehouse;  or 

(iii)  Sell  the  grain. 

(2)  A  producer  who  delivers  grain  to  a 
CCC-approved  warehouse  in 
accordance  with  paragraph  (c)(1)  of  this 
section  shall  cause  to  be  delivered  to 
CCC  a  warehouse  receipt  issued  in  the 
name  of  CCC  with  respect  to  such  grain. 
The  warehouse  receipt  shall  show  that 
storage  charges  have  been  paid  or 
otherwise  provided  for  through  the  final 
date  specified  to  complete  the 
replacement,  CCC  shall  retain  control  of 
the  receipt  until  the  producer  has 
replaced  the  original  FOR  loan  collateral 
with  eligible  replacement  grain.  Except 
as  provided  in  paragraph  (b)(3)  of  this 
section,  if  the  producer  fails  to  replace 


the  grain  within  the  approved 
replacement  period  CCC  shall  take  title 
to  the  warehouse  receipt  without  any 
further  action  by  the  producer  and  shall 
determine  the  value  of  the  grain 
represented  by  the  receipt.  This  value 
shall  be  determined  in  accordance  with 
5  1421.22  of  this  part  and  shall  be 
credited  to  the  amount  owed  by  the 
producer  as  determined  in  accordance 
with  paragraph  (b)(5)  of  this  section. 

(3)  A  producer  who.  in  accordance 
with  paragraph  (c)(1)  of  this  section, 
sells  the  grain  which  is  the  collateral  for 
the  FOR  loan  shall  only  sell  such  grain 
to  the  person  specified  in  the  Form 
CCC-681.  To  protect  the  interest  of  CCC 
in  the  quantity  of  collateral  to  be 
released  for  replacement  the  county 
committee  may  require  the  purchaser  to 
make  and  remit  to  CCC  a  check  for  the 
full  amount  of  the  purchase.  In  such 
instances,  CCC  shall  make  these  funds 
available  to  the  producer  upon  the 
replacement  of  the  original  FOR  loan 
collateral  with  eligible  replacement 
grain  if  such  replacement  occurs  prior  to 
the  final  date  of  the  approved 
replacement  period.  Except  as  provided 
in  paragraph  (b)(3)  of  this  section,  if  the 
producer  fails  to  replace  the  grain  by 
this  date,  the  producer  shall  forfeit  the 
sales  proceeds  to  CCC  without  any 
further  action  by  the  producer.  Such 
sales  proceeds  shall  be  credited  to  the 
amount  owed  by  the  producer  as 
determined  in  accordance  with 
paragraph  (b)(5)  of  this  section. 

(4)  A  producer  who,  in  accordance 
with  paragraph  (c)(1)  of  this  section, 
intends  to  feed  such  grain  to  the 
producer's  own  livestock,  may  only  feed 
the  quantity  of  grain  which  was 
approved  by  the  county  committee  for 
such  purposes. 

(5)  Any  producer  who  files  a  Form 
CCC-687-1  or  CCC-681  with  the  county 
committee  shall  not  remove  the  existing 
FOR  loan  collateral  until  written 
approval  has  been  made  by  the  county 
committee.  The  producer  shall  allow  a 
representative  of  the  county  conmiittee 
to  inspect  and  measure,  at  the 
producer's  expense,  the  quantity  of  grain 
to  be  removed  and  the  growing  crop 
which  will  be  used  as  replacement 
stocks  upon  harvest. 

S  1 42 1 .2 1 1    Redemption  requirements  and 
emergency  call. 

(a)  A  producer  may  redeem  the 
commodity  pledged  as  collateral  for  a 
FOR  loan  at  any  time  by  repaying  the 
principal  amount  of  the  FOR  loan  and 
other  charges  plus  interest  as  provided 
in  this  part. 

(b)  Notwithstanding  any  other 
provision  of  this  part,  the  Secretary  may 
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require  pradwan  to  repay  FOR  loans 
prior  to  the  mahaity  date  of  such  loan* 
if  the  Secntary  detemlnef  that 
ameigaacy  eonditaiH  exist  which 
require  Ibat  the  eommodity  which  it 
senring  m  coUateral  for  the  FOR  loan  be 
made  available  id  the  market  to  meet 
urgent  dameatlc  or  international  need* 
and  each  detemiaation  and  the  reasons 
tharafon  are  raportad  to  the  President 
the  Comauttae  on  Agricutture,  Nutrition, 
and  Fonatry  of  the  Senate,  and  &e 
Coamitlae  on  Acriculture  of  the  House 
of  Bapnaantatives  at  least  fourteen 
diay*  before  taktef  such  actioa 
Repayment  shall  ooostst  of  the  principal 
aatoant  of  the  FOR  loan  and  other 
chargaa  pins  iateraat  If  the  called  ben 
is  Mt  fodearaed  within  the  time 
pfwoibad  by  the  Secretary,  CCC  may 
take  Mtk  to  llw  oooaaodity  withoot  any 
furtbar  aetioa  by  the  prodncer. 

11421^12   ftoconcantratioa 

CTC  may.  with  the  concurrence  of  the 
prodttcat,  reooocentrate  all  FOR  loan 
collateral  which  is  stared  in  connnercial 
warehouses  at  such  points  as  CCC 
con^dars  to  be  in  the  public  interest 
taidag  into  acooont  such  factora  as 
traospartatiaQ  and  oormal  marketing 


cxmunodity,  waivers  that  full  protect  the 
interest  of  CCC  must  be  obtained  even 
though  ttie  liens  or  encumbrances  are 
satisfied  from  the  loan  proceeds  and  no 
additional  Hens  or  encumbrances  shall 
be  placed  on  the  commodity.  If  such 
waivers  cannot  be  obtained,  CCC  shall 
call  the  loan. 

{bl  Unauthorized  removal  is  the 
movement  of  any  loan  collateral  from 
the  storage  structure  in  which  the  grain 
was  stored  with  the  FOR  loan  was 
approved  to  any  other  storage  structure 
which  may  or  may  not  be  located  on  the 
producer's  farm  without  prior  written 
consent  from  the  county  committee  in 
accordance  with  1 1421.20.  In  such 
cases,  (he  regulations  concerning 
penalties  in  i  14a.l7  shall  be 
applicable. 

(c)  Unauthorized  disposition  is  the 
conversion  of  collateral  mider  FOR  loan 
including  feeding  of  such  collateral 
without  prior  written  consent  from  die 
county  committee  in  accordance  with 
S  1421.20.  !n  such  cases,  the  regulations 
concerning  penalties  in  §  1421.17  shall 
be  applicable. 

91421.2«S    Ijoesortfamagsteltie 


S14>1^S   Walurtty. 

(a)  Unless  extended  by  CCC  as 
provided  hi  1 1421.202,  FOR  loans 
mature  and  are  doe  and  payable  on  the 
last  day  of  the  twenty-seventh  calendar 
month  after  the  maturity  date  of  the 
regular  price  snpport  loan.  

(b)  ff  a  prtwlucat  does  not  pay  to  CCC 
the  total  araomt  due  and  payable  in 
accordanoe  wtSi  the  regular  price 
support  Note  and  Security  Agreement 
and  die  fOR  loan  agreement  the 
followix\g  sections  of  this  part  shall 
apply: 

(1)  "Hie  loon  may  be  hquidated  by 
CCC  hi  aocordanee  witii  f  1421.19; 

(2)  The  settlement  value  determined 
by  CCC  to  settle  the  loan  shall  be 
determined  by  CCC  in  accordance  with 
i  1421.22;  and 

(3)  If  it  becomes  necessary  for  CCC  to 
foreclose  on  the  loan  collateral,  such 
foredosun  rimfl  be  condacted  by  CCC 
in  accordance  with  f  1421.23. 

{1421.214    UnauthertMd  removal  and 

(a)  Producers  obtaining  a  FOR  loan 
shall  agree  not  to  move  or  dispose  of  the 
coUatnral  pledged  as  security  for  such 
FOR  loan  wttioat  obtaining  prior 
written  approval  for  such  action  from 
the  county  oomndttee  in  accordance 
with  S  1421.20  of  this  part.  In  addition  to 
the  regulatkais  in  1 1421.17,  if  there  are 
any  Uens  of  enconbnnoes  on  the 


The  producer  is  responsible  for  any 
and  all  loss  in  quaHty  or  quantity  of  the 
coUateral  pledged  for  a  FOR  loan.  CCC 
shall  not  assume  any  loss. 

$1421^6    Paperwork  Raduction  Act 
assigned  mimbsfs. 

The  information  collection 
requirements  oontained  in  these 
regulations  will  be  submitted  to  the 
Of&ce  of  Management  and  Budget  is 
accordance  with  44  U  S.C.  chapter  35 
and  OMB  number  will  be  assigned. 

Signed  tfai*  lOdi  day  of  1091  in  Washington. 
DC 

KrithaBMu. 
Executive  Vice  Praeident.  Commodity  Credit 

CotJXUOtlOiL 

[FR  Doc.  91-1518  Filed  1-23-91;  8:45  am] 
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Rural  Etoctrtfication  Admintotratlon 
7CFR  Part  1700 

imarprtatton  d  Guoranlaad  Loan 
Policy 

AOCNCY:  Rural  Electrification 
Administration,  USDA. 
AcnoM:  Fmal  rule,  technical 
amendment 

summary:  The  Rural  Electrification 
Administration  (REA)  is  publishing  this 
interpretation  to  clarify  that  any  eligible 
electric  borrower,  including  a 
distribution  borrower,  may  request  a 


guaranteed  loan  submitted  pursuant  to 
section  306  of  the  Rural  Electrification 
Act,  as  amended  (RE  Act]  for  any  RE 
Act  purpose.  The  REA  is  issuing  this 
interpretation  of  7  CFR  Part  1700, 
General  Information.  Subpart  B. 
Programs.  J  1700.23,  Guaranteed  loans 
pursuant  to  section  306  of  the  Rural 
Electrification  Act  as  amended,  to  make 
clear  that  REA  wili  consider  on  a  case- 
by-case  basis  any  borrower's  request  for 
a  guaranteed  loan  under  section  306  of 
the  RE  Act  for  any  purpose  authorized 
pursuant  to  the  RE  Act  including 
distribution  and  sub-transmission 
purposes.  Any  ri^ts  a  borrower  may 
have  under  the  current  insured  loan 
program  will  not  be  affected  by  this 
intexpratatlon. 

wnCJtn  OATC  This  rule  is  effective 
January  24. 1901. 

FOR  riMTNER  INFOmiATION  CONTACT: 
Frank  W.  Bennett,  Deputy  Assistant 
Administrator— Electric,  U.S. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  room 
4037-S,  14th  and  Independence  Avenue 
SW.,  Washington,  DC  20250-1500, 
telephone  (202)  382-9547, 
StJPPI^MCNTAilV  mFOfWIATIOH:  Nothing 
herein  will  deprive  a  borrower  of  any 
other  rights  **  may  have  under  current 
insured  loan  policy  and  procedures.  This 
technical  amendment  adds,  "*  *  * 
including  without  limitation, 
distribution,  sub-transmission,  bulk 
transmission  and  generation  facilities" 
at  the  end  of  the  first  sentence  of  7  CFR 
1700.23,  and  thereby  clarifies  that  REA 
will  oonsidra  providing  financing  by  a 
kwn  guarantee  for  any  RE  Act  purposes 
under  section  306,  including  distribution 
and  sub-transmission.  Those  borrowers 
with  an  insured  apptication  on  file  with 
RJSA  may  revise  their  application  by 
submitting  a  new  board  resolution  to 
also  request  Federal  Financing  Bank 
(PFB)  guaranteed  financing,  and  by 
identifying  those  facilities  to  be  financed 
under  section  306. 


Need  for  Rulemaking 

The  guaranteed  loan  program  came 
into  existence  with  the  1973 
amendments  to  flie  RE  Act.  On  January 
a  1974.  at  39  FR  1352,  REA  published  7 
CFR  1700.3(c),  wdiich  was,  on  September 
2a  1990,  redesignated  at  55  FR  39396  to  7 
CFR  1700.23,  Guaranteed  loans  pursuant 
to  section  308  of  the  Rural  Electrification 
Act,  as  amended. 

While  section  306  permitted 
guaranteed  loans  to  be  made  to  any 
eligible  borrower  for  any  Act  purpose, 
including  distribution  and  sub- 
transmission  purposes,  REA  Bulletin  20- 
22,  Guarantee  of  Loans  for  Bulk  Power 
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Supply  Facilities,  and  REA  Bulletin  20-2, 
Electric  Loan  Policies  and  Application 
Procedures,  which  are  the  relevant  REA 
bulletins,  addressed  only  guaranteed 
loans  for  bulk  power  supply  facilities. 

Also  while  REA  Bulletin  20-14, 
Supplemental  Financing  for  Loans 
Considered  Under  Section  4  of  the  Rural 
Electrification  Act,  did  not  preclude 
borrowers  from  using  guaranteed  funds 
for  RE  Act  purposes,  it  contemplated 
that  borrowers  would  utilize  insured 
loans  for  distribution  and  sub- 
transmission  purposes. 

This  clarification  is  required  because 
the  current  demand  for  insured  loans 
substantially  exceeds  the  lending 
authority  available  to  REA. 
Consequently,  a  large  backlog  of 
applications  has  accumulated.  Several 
distribution  borrowers  having 
applications  pending  or  planning  to 
submit  applications  have  expressed  an 
interest  in  a  guaranteed  FFB  loan  to 
meet  at  least  part  of  their  loan  needs. 
They  have  requested  this  clarification 
from  REA.  These  borrowers  indicate 
that  the  availability  of  money  on  a 
timely  basis  is  more  important  than  any 
difference  in  cost  of  money. 

Conclusion 

This  action  is  an  interpretive  rule  and 
clarification  of  an  existing  rule  which 
does  not  impose  additional  burden  or 
requirements  on  the  public.  Therefore, 
no  period  for  public  comment  is 
necessary  pursuant  to  provisions  of  the 
Administrative  Procedure  Act. 

List  of  Subjects  in  7  CFR  Part  1700 

Electric  power.  Freedom  of 
information.  Loan  programs — 
communications.  Loan  programs — 
energy.  Organization  and  function 
(Government  agencies).  Rural  areas. 

Accordingly,  the  Rural  Electrification 
Administration  amends  7  CFR  part  1700 
to  read  as  follows: 

1.  The  authority  citation  for  part  1700 
is  revised  to  read  as  follows; 

Authority:  7  U.S.C.  901-950(b);  Delegation 
of  Authority  by  the  Secretary  of  Agriculture, 
7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Community  and 
Rural  Development.  7  CFR  2.72;  7  U.S.C.  1921 
et  seq..  and  44  FR  30313.  May  25, 1979;  5 
U.S.C.  301,  552;  7  CFR  1.1-1.16. 

2.  Section  1700.23  is  revised  to  read  as 
follows: 

§  1700.23    Guaranteed  loans  pursuant  to 
section  306  of  the  Rural  Electrification  Act 
as  amended. 

These  loans  are  made  by  any  legally 
organized  lending  agency  and 
guaranteed  in  the  full  amount  thereof  by 
the  Administrator  for  purposes  provided 
in  the  RE  Act  including  without 


limitation,  distribution,  sub- 
transmission,  bulk  transmission  and 
generation  facilities.  The  loans 
guaranteed  under  this  section  are 
serviced  by  the  lender  except  that  loans 
made  by  the  Federal  Financing  Bank  are 
serviced  by  REA.  The  interest  rate  on 
these  loans  is  as  agreed  upon  by  the 
borrower  and  the  lender. 

Dated:  January  16. 1991. 
George  E.  Prstt 

Acting  Administrator.  Rural  Electrification 

Administration. 

(FR  Doc.  91-1566  Filed  1-23-91;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part*  600, 601. 602, 603, 604, 
606, 611. 612, 614, 61S,  617, 616, 619, 
and  621 

BIN:  3052-AB17 

Miscallanaoua  Technical  Changes 

agency:  Farm  Credit  Administi^tion. 
action:  Final  rule. 

StMiMARY:  The  Farm  Credit 
Administration  Board  (Board)  adopts  as 
final  regulations,  technical  amendments 
to  certain  regulations  relating  to  the 
organization,  authorities,  and 
responsibilities  of  the  Farm  Credit 
System  (System)  institutions  and  the 
Farm  Credit  Administration  (FCA).  The 
regulations  reflect  amendments  to  the 
Farm  Credit  Act  of  1971,  as  amended, 
(1971  Act),  made  by  the  Farm  Credit  Act 
Amendments  of  the  Omnibus  Budget 
Reconcihation  Act  of  1986.  Public  Law 
99-509  (1986  Amendments),  and  the 
Agricultiiral  Credit  Act  of  1987,  Public 
Law  100-233  (1987  Act),  and  contain 
various  other  technical  corrections. 
EFFECTIVE  DATE:  These  regulations  shall 
become  effective  on  the  expiration  of  30 
days  after  this  publication  during  which 
either  or  both  houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  W.  DiMuzio,  Manager, 
Regulation  Development  Office  of 
Examination,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 
4444 
or 
Rebecca  S.  Orlich,  Atiomey.  Office  of 
General  Counsel.  Farm  Credit 
Administi-ation,  McLean.  VA  22102- 
5090.  (703)  883-4020.  TDD  (703)  883- 
4444. 
SUPPLEtMENTARY  INFORMATION:  The  1986 
Amendments  to  the  1971  Act  terminated 


FCA  approval  of  interest  rates  charged 
by  System  institutions  on  direct  and 
discounted  loans.  The  1987  Act 
amended  a  number  of  sections  of  the 
1971  Act  relating  to  the  organization  and 
operation  of  the  System  and  the  FCA. 
Among  other  things,  the  1987  Act 
created  the  Farm  Credit  Banks  (FCBs) 
through  the  merger  of  the  Federal 
intermediate  credit  bank  (FICB)  and 
Federal  land  bank  (FLB)  in  each  distiict 
except  the  Jackson  District  dissolved 
the  Farm  Credit  System  Capital 
Corporation  and  established  the  Farm 
Credit  System  Assistance  Board 
(Assistance  Board)  and  the  Farm  Credit 
System  Financial  Assistance 
Corporation  (FAC);  established  the  Farm 
Credit  System  Insiu-ance  Corporation 
(FCSIC);  established  the  Federal  Farm 
Credit  Banks  Funding  Corporation 
(Funding  Corporation)  to  perform  duties 
formerly  performed  by  the  Joint  Finance 
Committee:  authorized  the  merge™  of 
Federal  land  bank  associations  (FLBAs) 
and  production  credit  associations 
(PCAs)  to  form  agricultural  credit 
associations  (ACAs);  authorized  the 
transfer  of  long-term  real  estate  lending 
authority  from  an  FCB  to  an  FLBA, 
resulting  in  a  Federal  land  credit 
association  (FLCA);  authorized  the 
merger  of  FCBs  with  banks  for 
cooperatives  (BCs)  to  form  Agricultural 
Credit  Banks  (ACBs);  and  provided  for 
the  voluntary  mergers  of  the  banks  for 
cooperatives. 

The  amendments  contained  in  these 
regulations,  which  are  described  in 
detail  below,  relate  to  (1)  revisions 
necessary  to  reflect  statutory  changes 
made  to  the  1971  Act  in  1986  and  1987  or 
other  regulatory  changes;  (2)  revisions 
which  are  technical  and  typographical 
corrections;  and  (3)  revisions  which 
reflect  changes  in  the  FCA  internal 
organization. 

In  acting  on  the  regulations,  the  Board 
determined  that  notice  and  public 
comments  are  unnecessary  and  contrary 
to  the  public  interest.  Section  553(b)(A) 
of  title  5  of  the  United  States  Code 
provides  that  the  notice  and  comment 
requirements  do  not  apply  to  rules  of 
agency  organization,  procedure,  or 
practice;  thus,  no  notice  is  required  for 
regulations  relating  to  the  FCA  internal 
organization.  In  addition.  5  U.S.C. 
553(b)(B)  provides  that  notice  and 
comment  requirements  do  not  apply 
when  the  agency  for  good  cause  finds 
that  notice  and  public  procedures  are 
impracticable,  unnecessary,  or  contrarv 
to  the  public  interest.  Because  the 
amendments  other  than  those  that  relate 
to  agency  organization  are  not 
substantive  changes  to  the  regulations, 
involving  only  amendments  to  conform 
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to  •tabtlwy  ohfMiin  or  technical  and 
typogrnptoal  oocracbons,  the  Board 
finds  that  natkct  and  public  corament 
and  oontnry  to  tlie 


are 

public  iatawat  Tberafore.  the  Board 
finda  for  food  cauaa  diat  public 
participatioo  in  the  praamlgatioo  of 
theae  ragulationi  ia  not  required  and 
these  ragulatiaiia  are  hereby  publiahed 
in  final  form. 

Revisions  oeoeasary  to  reflect 
statutory  changes  made  by  the  1086 
Amendnents,  the  1987  Act  or  other 
regulatory  chaofes  include  the 
fonowiog: 

(1|  Subs^^tyHnn  of  "FaxB  Credit  Bank" 
for  "Federal  land  bank"  and  "Federal 
intormadiatc  credit  bank"  throughout 
Ae  regulationa  to  reflect  the  mergers  of 
the  FLBa  and  the  FICBa.  The  FCA  notes 
that  thaae  name  aubatitulions  have  no 
substantive  effect  on  the  regulation  of 
the  FICB  of  lacksoa.  the  sole  remaining 
FICE  fSea,  hi  this  connection.  Fini 
Soud)  Production  Credit  Atsociation  v. 
Farm  Credit  AdmiMStralion.  729  F. 
Supp.  1SS8  (SJ}.  Va.  1990}.  appeal 
docketed.  No.  S0-2SM  (4th  Cir.  Mar.  sa 
1900}.}  The  FCA  regulations  shall  a^ply 
to  the  FICB  of  Jackson  to  the  same 
extent  the  regulations  have  applied 
previously. 

(2)  Inclusion  of  "Federal  land  credit 
association"  and  "agricultural  credit 
association"  in  regulaUons  pertaining  to 
associations  nvfaere  appropriate. 

(3)  Deletion  of  the  reference  to  the 
"Farm  Credit  System  Capital 
Ootporation"  throoghout  the  regulations. 
and  where  appropriate,  the  addition  of 
the  "Farm  Credit  System  Assistance 
BoanT  and  the  "Farm  Credit  System 
Financial  Assistance  Corporation".  As 
noted  above,  the  Farm  Credit  System 
Capital  Corporation  was  dissolved 
pursuant  to  the  1987  Act. 

(4)  Deletion  of  all  of  |  814.4310  and 
part  of  S  614.4640,  which  set  limitations 
OB  intarest  rataa.  These  provisions  are 
obsolete  in  view  of  the  198B 
Amendnents  to  the  1971  Act  which 
deleted  the  raqolfBaMnt  that  the  FCA 
approve  intaiel  rates  charged 
borrowers  whoae  kians  are  piirchased. 
discounted,  or  accepted  by  banks  wiien 
the  annual  inleraat  on  such  loans 
exceeded  by  note  than  1 V^  percent  the 
diaooont  rate  of  the  bank. 

(5)  Deletion  of  i  81SJ103.  which 
pertains  lo  the  development  of  debt 
maturity  programs  by  the  Finance 
Committae.  This  regulation  was  made 
redundant  and  obsolete  by  the 
ameadawnts  lo  i  01&.S1O2  published  at 
54  FR  lisa  January  12. 1989.  Pursuant  to 
the  1967  Act  the  Finance  Committee 
was  aboliebed  and  Ita  responsibilities 
were  tranaiarrad  to  the  Funding 
Corporatioa 


(6)  Deletion  of  the  last  clause  of  the 
definition  of  "service  organization"  in 
S  612.21  M(p)  due  to  the  repeal  of  the 
referenced  i  5.fl(a)  of  the  19n  Act  by 
the  1967  Act 

(7)  Addition  of  the  "Funding 
Corporation"  in  each  referenced  section 
where  "service  organization"  or  "service 
corporation"  is  listed,  to  reflect  that  the 
Funding  Corporation  wa«  given  separate 
statutory  existence  as  an  institution  of 
the  System  by  Congress  in  the  1987  Act. 
The  Funding  Corporation  had  existed 
previously  as  a  service  corporation 
chartered  by  the  FCA.  This  statutory 
change  bad  no  effect  on  the  applicability 
of  existing  regulations  to  the  Fimding 
Corporation,  la  addition,  the  "Funding 
Corporation"  is  added  to  the  definition 
of  "Farm  Credit  institutions"  in 

S  818.9146.  When  that  definition  was 
restated  in  amendments  to  part  619  in 
1990,  55  FR  24861  (June  19,  1990).  the 
Board  intended  to  include  the  seme 
entities  that  had  been  listed  in  the  prior 
definition,  formerly  at  $  619.9135. 
However,  the  restated  definition  failed 
to  reflect  the  change  in  the  Funding 
Corporation's  status.  The  addition  of  the 
"Funding  Corporation"  to  the  dpfinition 
of  "Farm  Credit  Institutions"  restores 
that  definition  to  its  previous  meaning. 

(8)  Substituhon  of  'National  Bank  for 
Cooperatives  '  or  "bank  for 
cooperatives."  as  appropriate,  for 
"Central  Bank  for  Cooperatives" 
throughout  the  regulaticMis. 

Revisions  which  are  tecimical  or 
typographical  corrections  indude  the 
following: 

(1)  Removal  of  paragraphs  (b|  (1)  and 
(2)  from  i  611.1122.  They  were  removed 
by  amendments  adopted  by  the  Board 
on  August  S.  1986.  axid  published  in  the 
Fedacd  Regialer  on  September  12. 1986 
(51  FR  32441).  but  were  not  removed 
from  the  text  of  the  regulation  in  the 
Code  of  Federal  Regulations  as 
published  by  the  Office  of  the  Federal 
Registar. 

(2)  Addition  of  the  word  "regulation" 
in  the  fourth  sentence  of  paragraph  (a). 
It  was  published  incorrectly  in  final 
form  at  51  FR  41945.  November  20. 1986. 

(3)  Substitution  of  "paragraph  (d}(l)" 
for  "paragraph  (b)(1)"  in 

S  615.5250(d)(2).  The  section  reference 
was  published  incorrectly  in  final  form 
at  53  FR  40047  on  October  13, 1988. 

(4)  Deletion  of  the  duplicative 
introductory  paragraph  and  paragraphs 
(d)  through  (h)  in  i  618.8360. 

(5)  FJimination  of  gender-based 
designations  in  §  817  7150(b) 

(6)  Deletions  or  substitution  of 
references  to  regulations  or  statutes 
whose  numbers  or  citations  have 
changed. 


Reviaions  which  reflect  changes  in  the 
FCA  organization  hiclude  the  following: 

(1)  Addition  of  the  Office  of  Inspector 
General  to  the  FCA  organizational 
structure. 

(2)  Revisions  of  descriptions  of  offices 
within  PCA  to  reflect  recent 
reorganization. 

list  of  SubfacU  in  12  CFR  Parts  606, 661. 
60t  688. 604, 606. 611.  812, 614. 61S,  617. 
616. 610,  ud  821 

Accounting  Agriculture.  Archives  and 
records.  Banks,  banking.  Blind.  Civil 
rights,  Conflict  of  interests.  Courts, 
Credit,  Deaf,  Disabled.  Discrimination 
against  handicapped.  Equal  employment 
opportunity,  Federal  buildings  and 
facilities.  Foreign  trade.  Freedom  of 
information.  Government  employees. 
Government  securities.  Handicapped, 
Insurance,  Investigations,  Investments. 
Nondiscrimination,  Organization  and 
functions  (Government  agencies). 
Physically  handicapped.  f>rivacy. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Sunshine  Act, 
Technical  assistance. 

As  stated  in  the  preamble,  parts  60a 
601,  602,  603, 604.  606,  811,  612.  614.  615. 
617,  618,  619,  and  621  of  chapter  VL  title 
12  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  MO-ORGANIZATION  AND 
FUNCTKWS 

1.  The  authority  citation  for  part  600 
continues  lo  read  as  follows: 

Authority:  Sees.  S.a  5.17;  12  US.C.  2243. 
2252. 

Subpart  A— Farm  Credit 
Ad  mtnMnrtlon 

§600.1    (Amandadl 

2.  Section  600.1  is  amended  by  adding 
the  words  ";  Pubhc  Law  100-399,  August 
17. 1988;  Public  Law  100-460.  October  1. 
1866-,  Public  Law  101-73.  August  9. 1989; 
Public  Law  101-220.  December  12. 1969; 
Public  Law  101-624,  November  28. 1990" 
at  the  end  of  the  third  sentence. 

3.  Section  600.5  is  amended  by 
revising  paragraphs  (bHU  (bK2).  (b)(3). 
and  (b)(8)  to  read  as  follows: 

§  600.5    Organization  of  ttie  Farm  CratfN 
Administratloa 

(b)  Offices  and  Functions— [1]  Office 
of  Examination.  The  Office  of 
Examination  plans  and  conducts 
examinations  of  the  Farm  Credit  System 
institutions  and  other  institutions  as 
required  by  law,  prepares  and  issues 
reports  of  ejcamination  summarizing 
examination  findings,  and  recommends 
corrective  action  as  appropriate.  Tlie 
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Office  of  fixasBination  Rcommends 
formal  administrative  action  to  correct 
deficiencies  when  Institutions  are  found 
to  be  operating  in  an  unsafe  or  unsomid 
manner  or  are  in  violation  of  law  or 
regukbon.  The  Offioe  Director  prajtares 
examination  schedules  for  approval  by 
the  Board  and  advises  the  Board  on 
matters  affecting  policy,  regulation,  and 
legislation  relating  to  examination 
activities.  The  Director,  Office  of 
Examination,  is  flie  Chief  Examiner  of 
the  Farm  Credit  Administration.  The 
Office  of  ExanunatioQ  issues,  or 
recommends  that  the  Board  issue, 
prudential  lending  and  operating 
standards  for  Farm  Credit  System 
institutions,  and  takes  actions,  or 
recommends  Aat  the  Board  take 
actions,  relating  to  changes  in  System 
charters  and  other  activities  of  ^ 
institutions  as  required  by  law  or 
regulation.  The  Office  of  Examination 
collects  financial  data  from  System 
institutions  and  conducts  ongning 
financial  and  economic  analyses. 

(2)  Office  of  Regalatory  Esfarcement. 
The  OHioe  of  Re^i^tory  Enforcement  is 
responsible  for  t^  agency's  supervision 
and  enforoement  activities  for  all  Farm 
Credit  ^atem  institutions  requking 
more  than  normal  attention.  The  Office 
of  Regulatory  Enforcement  recsmmends 
to  the  Board  and,  npon  its  approval 
exercises  statutory  eninroement  powen 
where  unsafe  and  unsound  System 
practices  are  foimd  or  where  the  rules, 
regulations,  or  orders  of  the  Board  are 
violated.  In  addition,  the  Office  of 
Regulatory  Enforcement  supervises  the 
operations  of  receivers  and  conservators 
of  Farm  Credit  institutions  and  provides 
support  services  for  the  operations  of 
the  Farm  Credit  System  Insurance 
Corporation. 

(3)  Office  of  Resources  Management 
The  Office  of  Resom-ces  Management 
provides  agency  administrative 
management  for  the  agency  budget, 
accounting,  human  resources,  equal 
opportunity  programs,  training, 
procurement,  electronic  data  processing, 
document  processing,  property,  supply, 
facilities,  records  and  other 
administrative  services. 

•        «        *        •        « 

(6)  Office  of  Inspector  General.  The 
Office  of  Inspector  General  is  an 
independent  office  established  by  the 
Inspector  General  Act  Amendments  of 
1988  to; 

(i)  Conduct  and  supervise  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Farm  Credit 
Administration; 

(ii)  Provide  leaderehip  and 
coordination  and  recommend  policies 
for  activities  designed  to  promote 


economy,  eifioiancy,  and  efiiectiveaeas 
in  the  administration  of  the  Bann  Oedit 
Administration's  programs  and 
operations; 

[iii]  Prevent  and  detect  fraud,  and 
abuse  in  the  Farm  Credit 
Administration's  programs  aiKi 
operations:  and 

(tv)  ftmdde  a  means  to  keep  the 
Chairman  and  Congress  fnlly  and 
currently  mfotnied  about  problems  and 
deficiencies  relating  to  the  Farm  Credit 
Admlnictration's  programs  and 
operations  and  the  necessity  for,  and 
progress  of.  corrective  actions. 


PART  «et— EMPbOYCE 
RESPONSiBIUTES  AND  CONDUCT 

4.  Hie  authorify  citation  for  part  601  is 
revised  lo  read  as  follows: 

Authoritr  £«:»•  ^-  &17: 12  U.S.a  2243. 
22S2. 

§601.101    [Amanded] 

5.  Section  601.101  is  amended  hy 
removhig  the  words  "Office  of 
Administratian"  and  adding  in  their 
place,  the  words  "Offioe  of  Resources 
Management"  ia  paragraphs  (a) 
introdnctory  text  aiui  (b). 

§601.141    lAmandad] 

&  Section  601.141  is  amended  by 
removing  the  words  'district  Farm 
Credit  board  or  the  board  of  &e  Central 
Bank  for  Cooperatives"  in  the  first 
sentence  aiwl  adding  in  their  place, 
"Farm  Credit  bank  board". 

PART  602— RELEASING 
INFORMATION 

Subpart  A— Information  and  Records 
Genarally 

7.  The  authority  citation  for  part  602  is 
revised  to  read  as  follows  and  all  other 
authority  citations  throughout  part  602 
are  removed. 

Authority:  Sees.  5.9.  5.17;  12  U.S.C  2243. 
2252;  5  U.S.C.  5SZ  E.0. 1280a  52  FR  23781.  3 
CFR  1987.  p.  235. 


Subpart  •—AvaMMRy  01 
the  Farm  CradH 


§662.220    {AmandKl} 

8.  Section  602.220  is  amended  by 
removing  the  words  "a  Federal  land 
bank  association  or  a  production  credit 
association"  and  adding  in  their  place, 
the  words  "an  association  "  and 
removing  the  words  'Tederal  land  bank 
or  Federal  intermediate  credit  bank" 
and  adding  in  their  place,  the  words 
"Farm  Credit  Bank"  in  the  third 
sentence. 


§602^51    [f 

9.  Section  602.250  is  amended  by 
removing  fee  werds  "or  the  Capital 
Corporation"  and  adding  in  ^ir  place, 
the  words  "the  Funding  Corporation,  the 
Fann  Credit  System  Assistance  Board. 
or  the  Farm  Cre(ht  System  Financial 
Assistance  Corporation"  in  paragraph 
(a)(5). 

PART  fi03— PRIVACY  ACT 
REGULATIONS 

10.  The  authority  citation  for  part  603 
is  revised  to  read  as  follows: 

Authority:  Sees  5.9.  5.17;  12  U.S.C.  2243. 
2252. 

§603.340    lAmandadl 

11.  Section  603.340  is  amended  by 
removing  the  words  "Office  of 
Administration"  and  adding  in  their 
place,  the  words  "Office  of  Resovces 
Management"  in  paragraphs  (a)  and  (b). 

12.  Section  608.reS  is  revised  to  read 
as  follows: 

Pursuant  to  5  U.S.C.  552a(kKZ).  ttie 
investigatory  material  compiled  for  law 
enforcement  purposes  in  the  following 
systems  of  records  is  exempt  from 
subsections  (c)(Sl,  (d),  (e)(1),  {ej(4)  (G). 
(H).  and  (I)  and  (f)  of  5  U.S.C.  S52a  and 
from  the  provisions  of  this  part; 
Farm  Credit  Bank  loans— PCA. 
Production  Credit  Association  loans — 

FCA. 
Agricultural  Credit  Association  loans — 

FCA. 
Federal  Land  Credit  Association  loans — 

FCA. 
Agricultural  Credit  Bank  loans — FCA. 

PART  604--FARM  CAEDIT 
ADMINISTRATION  BOARD  MEETINGS 

13.  The  authority  citation  for  part  604 
is  revised  to  read  as  follows: 

AMhofity:  Sees.  5.9,  5.17;  12  U.S.C  22«a. 

2252. 

§604.420    (Amandadl 

14.  Section  604.420  is  amended  by 
removing  the  words  'or  the  Capital 
Corporation"  and  adding  in  their  place, 
the  words  "the  Funding  Corporation,  the 
Farm  Credit  System  Assistance  Board, 
or  the  Farm  Credit  System  Financial 
Assistance  Corporation"  in  paragraph 
li)(l) 

§664.43«    (AmendKtj 

15.  Section  604.435  is  amended  b>' 
removing  the  words  "Office  of 
Administration"  and  oddmg  in  their 
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place,  the  words  "Offlce  of  Resources 
Management"  in  paragraph  (e). 

PART  606--ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FARM  CREDIT  ADMINISTRATION 

16.  The  authority  citation  for  part  606 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794. 

1606.670    [AiiMfMlMl] 

17.  Section  606.670  is  amended  by 
removing  the  words  "Office  of 
Administration"  and  adding  in  their 
place,  the  words  "Office  of  Resources 
Management"  in  paragraph  (c). 

PART  61 1-0RQANIZAT10N 

18.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.13.  2.0.  2.10,  3.0.  3.21, 
4.12.  4.15,  5.0,  5.9,  5.10,  5.17,  7.0-7  13: 12  U.S.C. 
2011,  2021.  2071,  2091,  2121.  2142.  21B3.  2203. 
2221.  2243,  2244.  225Z  227ga-2279f-l:  sees. 
411  and  412  of  Pub.  L  100-233. 

Subpart  0— Mergers,  Consolidations, 
and  Charter  Amendments  of 
Associations 


9611.1122    [AfflMMtodl 

19.  Section  611.1122  is  amended  by 
removing  paragraphs  (b)(1)  and  (b)(2). 

Subpsrt  I — Service  Organizations 


S611.113S    [Anwndedl 

20.  Section  611.1135  is  amended  by 
adding  the  word  "regulation"  in  the 
fourth  sentence  immediately  preceding 
the  word  "by"  in  paragraph  (a). 

PART  612-PERSONNEL 
ADMINISTRATION 

21.  The  authority  citation  for  part  612 
is  revised  to  read  as  follows: 

Authority:  Sees.  5.9,  5.17;  12  U.S.C.  2243, 
2252. 

Subpart  B— Standards  of  Conduct  for 
Directors,  Officers,  and  Employees 

22.  Section  612.2130  is  amended  by 
revising  paragraphs  (1),  (p),  and  (t)  to 
read  as  follows: 

{612.2130    Dvflnltlont. 
•         *         •         •         • 

(I)  OFI  means  other  financmg 
institutions  which  have  established  an 
access  relationship  with  a  Farm  Credit 
Bank  under  {  1.7(b)(1)(B)  of  the  Act. 

(p)  Service  organization  means  each 
service  organization  authorized  by 
t  4.25  of  the  Act,  and  each 
unincorporated  service  organization 


formed  by  one  or  more  Farm  Credit 

institutions. 

•         •         •         «        * 

(t)  System  institution  and  institution 
means  any  bank,  association,  or  service 
organization  in  the  Farm  Credit  System, 
including  the  Farm  Credit  Banks,  banks 
for  cooperatives.  Agriculture  Credit 
Banks.  Federal  land  bank  associations, 
agricultural  credit  associations.  Federal 
land  credit  associations,  production 
credit  associations,  the  Funding 
Corporation,  and  service  organizations. 

§612.2150    [Am«nd«dl 

23.  Section  612.2150  is  amended  by 
removing  the  words  'Federal  land  bank. 
Federal  intermediate  credit  bank,"  and 
adding  in  their  place,  the  words  "Farm 
Credit  Bank  '  in  the  third  sentence  of 
paragraph  (b)(6);  and  by  removing  the 
words  "Capital  Corporation,"  and 
adding  in  their  place,  the  words 
'Funding  Corporation"  in  paragraph  (c) 
introductory  text. 

§612.2160    (Am«tMl«dI 

24.  Section  612.2160  is  amended  by 
removing  the  words  "district  board,  the 
board  of  the  Central  Bank  for 
Cooperatives"  and  adding  in  their  place, 
the  words  "bank  board,  the  board  of  the 
Funding  Corporation"  in  the  first 
sentence  of  paragraph  (a);  by  adding  the 
words".  Funding  Corporation,"  after  the 
word  "Bank"  in  paragraph  (b);  and  by 
removing  the  words  "and  service 
organization"  and  adding  in  their  place, 
the  words  ".  service  organization,  and 
the  Funding  Corporation"  after  the  word 
"bank"  in  paragraph  (c). 

§612.2170    [Amended! 

25  Section  612.2170  is  amended  by 
removing  the  words  "and  service 
organization"  and  adding  in  their  place, 
the  words  ",  service  organization,  and 
the  Funding  Corporation"  in  paragraph 
(a), 

§612.2180    [Amended] 

26.  Section  612.2180  is  amended  by 
removing  the  words  "and  service 
organization"  and  adding  in  their  place, 
the  words  ",  service  organization,  and 
the  Funding  Corporation"  in  paragraph 
(a);  and  by  adding  the  words  ',  Funding 
Corporation,"  after  the  word  "bank"  in 
paragraph  (b). 

§612.2230    (Amended] 

27.  Section  612.2230  is  amended  by 
adding  the  words  ",  the  Funding 
Corporation,"  after  the  word  "bank"  in 
paragraph  (a)(l]. 


PART  614— LOAN  POLICIES  AND 
OPERATIONS 

28.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Sees.  1.3. 1.5, 1.6. 1.7, 19,  1.10, 
2.0,  2.2,  2.3,  2.4.  2.10,  2.12,  2.13,  2.15.  3.0.  3.1, 
3.3,  3.7.  3.8,  3.10,  3.20,  3.28,  4.12,  4.12A.  4.13, 
4.13B,  4.14.  4.14A.  4.14C.  4.14D.  4.14E,  4.18. 
4.19,  4.36.  4.37,  5.9.  5.10,  5.17,  7.0,  7.2.  7.6,  7.7, 
7.8.  7.12,  7.13.  8.0,  8.5;  12  U.S.C.  2011.  2013. 
2014,  2015,  2017,  2018,  2071  2073,  2074,  2075, 
2091,  2093.  2094,  2096,  2121.  2122,  2124,  2128, 
2129,  2131,  2141,  2149,  2183,  2184,  2199,  2201, 
2202,  2202a,  2202c.  2202d.  2202e.  2206.  2207, 
2219a.  2219b,  2243.  2244,  2252,  2279a,  2279a-2 
2279b,  2279b-l,  2279b-2.  2279f,  2279f-l, 
2279aa,  2279aa-5;  sec.  413  of  Pub.  L  100-233. 

Subpart  G— interest  Rates  and 
Changes 

§614.4310    [Removed] 

29.  Section  614.4310  is  removed. 

Subpart  M— Loan  Approval 
Requirements 

§614.4460    [Amended] 

30.  Section  614.4460  is  amended  by 
removing  the  words  "the  district  bank  or 
Central  Bank"  and  adding  in  their  place, 
the  words  "a  bank"  in  paragraph  (c). 

Subpsrt  P— Farm  Credit  Bank  and 
Agricultural  Credit  Banli  Financing  of 
Other  Financing  Institutions 

31.  Section  614.4640  is  revised  to  read 
as  follows: 

§614.4640    Rates  and  fees. 

Interest  on  loans  to  OFls  shall  be 
charged  and  collected  at  same  rate  and 
on  the  same  basis  as  to  associations. 
Except  as  provided  in  §  614.4560(b)  of 
this  subpart,  a  bank  may  charge 
servicing  fees  in  connection  with  credit 
extended  to  financing  institutions 
provided  comparable  fees  are  charged 
to  associations. 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

32.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.11, 1.12.  2.2.  2.3.  2.4, 
2.5,  2.12,  3.1,  3.7,  3.11,  3.25,  4.3,  4.9,  4.14B,  4.25, 
59,  5.17,  6.20,  6.26,  12  U.S.C.  2013,  2019,  2020, 
2073,  2074,  2075,  2076,  2093,  2122,  2128,  3132, 
2146,  2154,  2160,  2202b.  2211,  2243,  2252, 
2278b,  2278b-6;  sec.  301(a)  of  Pub.  L.  100-233. 

Subpart  C— Issuance  of  Bonds,  Notes, 
Debentures  and  Similar  Obligations 

§615.5103    [Reserved] 

33.  Section  615.5103  is  removed  and 
reserved. 
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Subpart  f>— Ottwr  Funding 

$615J1M    [AmMided] 

34.  Section  615i>120  is  amended  by 
removing  the  wofds  "the  Federal 
intermBdiate  credit  bank"  and  adding  in 

their  place,  the  words  "a  Farm  Credit 
Bank"  in  the  fourth  sentence 
immediately  following  the  word  "with" 
in  paragraph  (a). 

Subpart  E— Investments 

35.  Section  615.5135  in  removed  from 
subpart  D  and  added  to  subpart  E. 

§615.5160    [Amended] 

36.  Section  615.5150  is  amended  by 
removing  the  words  'Tederal  land  basks 
and  Federal  intecnediate  credit  banks" 
and  adding  in  their  place  "Farm  Credit 
Banks"  in  tlie  first  sentence  of  the 
concluding  text  of  para^^ph  (c). 

37.  Section  615  J151  is  revised  to  read 
as  follows: 

§615.5151    Additional  Investments  of  Famt 
Credit  Banlcs. 

Farm  Credit  Banks  may  purchase 
nonvoting  stock  and  participation 
certificates  of  any  pay  in  surplus  to 
associations  in  their  respective  districts 
when  authorized  by  the  bank  board  of 
directors  on  a  case  basis  and  approved 
by  the  Farm  Credit  Administration. 

Subpart  r— Minimum  Investntent 
Re(|uirement 


intermediate  credit  bank"  in  paragraph 
(d)  (2)  (ii). 

Gahoart  I    laauance  cf  EquWaB 

§615.9290    t Amended] 

42.  Section  615.5250  is  amended  by 
removing  the  refwence  "(bKlT'  and 
adding  in  its  place  "(d)(l}"  in  paragraph 
(dllZl. 

PART  SIT-^NVESTIGATfOHS 

43.  The  authoriQr  citation  for  part  617 
continues  to  read  as  follows  and  all 
other  anthority  citations  thronghovt  part 
617  are  removed: 

AHtiMitity:  Sees.  S.9,  5.17(«HW);  12  UA.C 
2243.  2252(a)(10). 

Subpart  B    Inveetigatlone— Peraonwel 

§617.7110   I  Amended! 

44.  Section  617.7110  is  amended  by 
removing  the  words  "both  banks"  and 
adding  in  their  place,  the  words  "the 
bank"  in  paragraph  (d). 


§615.6160    [AMsnded] 

38.  Section  615.5189  is  amended  by 
removing  the  words  'Tederal  land  banks 
and  the  Federal  intermediate  credit 
banlcs"  and  adding  in  their  place,  the 
words  "Fann  Credit  Banks"  in  the  first 
sentence. 

Subpart  G— Deposit  of  Funds 


§615.5166    lAmendedl 

39.  Section  615.5190  is  amended  by 
removing  the  words  "Central  Bank  for 
Cooperatives"  and  adding  in  their  place 
"National  Bank  for  Cooperatives"  in 
paragraph  (b). 

Subpart  H— Capital  Adequacy 


§6ISJ201    [Amended] 

40.  Section  615.5201  is  amended  by 
removing  the  words  "Federal 
intermediate  credit  bank,"  in  paragraph 

(f). 

§615.5210    [Amaoded] 

41.  Section  615.5210  is  amended  by 
removing  the  words  "and  Federal 
intermediate  credit  bank"  in  the  first 
sentenoe  of  paragrai^  (d)(2)(i);  and  by 
removing  the  vnntls  "and  a  Federal 


Subpart  C— Investigations 
andOttiers 


-Borrowers 


§617.7160    (Amended] 

45.  Section  617.7150  is  amended  by 
renumng  the  words  "for  him"  and  by 
removing  the  word  "his"  and  adding  in 
its  place  the  word  "a"  prior  to  the  word 
"detenninabon"  in  the  last  sentence  of 
paragraph  (b). 

PART  6te— GENERAL  PROVIStONS 

46.  The  authority  citation  for  part  818 
continues  to  read  as  follows: 

Authority:  Sees.  2.5, 1.5, 1.11, 1.12,  2i  2.4, 
212.  3.1.  3.7,  4.12  4.13A.  4.2S,  4.29.  5.9,  5.10, 
5.17;  12  U5.C  2013,  2019,  202a  2073,  2075, 
2076,  2093,  2122.  2128,  2183,  2200,  2211,  2218, 
2243,  2244.  and  2252 

Subpart  r    MlacellBneouaProvlstons 

§616^10    [Amended] 

47.  Sectiw  616.8210  is  amended  by 
removing  the  words  "as  prescribed  in 
part  616  of  this  chapter"  from  the  last 
sentence. 

Subpart  G— Reteaaing  Information 

48.  Section  618.8320  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 


§616.6620    Oataregarding 

loan 


(b)  •  *  * 

(2)  Accredited  repreaentatives  of  the 
Federal  Bureau  of  investigatior. 
Departiaeat  of  Justice:  the  Office  of 
Inspector  General  United  States  Postal 
Service;  the  Secret  Service;  the  Internal 


Revenue  Service;  andtkeOffioe  of 
Inspector  Geaersl.  United  States 
DepartraeiU  ei  Agncnlture  may,  upon 
presentation  of  official  identificattao 
and  a  written  request  identifying  the 
individtial  caae  oo  which  information  is 
sought  the  particular  infonnation 
desired  and  s  certification  that  such 
talfonnatioD  is  pertinent  to  the  official 
information  of  the  case  and  is  requested 
for  confidential  use  of  the  investigating 
ofRce,  be  given  access  to  information 
pertinent  to  their  official  inveetigations 
of  individual  cases. 


§616.6325    [Amended] 

49.  Section  6188325  is  amended  by 
removing  existing  paragraph  (d). 

Subpart  H— Otsposltton  of  Obsolete 
Records 

50.  Section  616.6360  is  amended  by 
removing  the  introductory  paragraph 
and  paragraphs  (d)  through  (h);  and  by 
revising  paragraph  (a)(5)  to  read  as 
follows; 

§  618.8%0    Authorization 

(a)*  *  * 

(5)  Federal  records  (seel  following 
subpart  1  of  this  part). 
•        •        «        •        • 

PART  ei»— OEPWmOHS 

51.  The  authority  citation  for  part  619 
is  revised  to  read  as  follows  and  all 
other  authority  citations  throughout  part 
619  are  removed. 

Airthoritr  Se«- 1'.  24.  4.9.  5.9,  5.12  5.17, 
5.ia  7.0,  7S.  7.7,  7*  12  U.S.C.  2015.  2075. 
2]ea  224&.  2346.  2252.  2253.  2Z79a,  22791), 
ZZ7Sb-l.  227lb^ 

§618^146    (Amended] 

51.  Section  619.9146  is  amended  by 
adding  ",  and  to  the  Funding 
Corporation"  following  the  word  "Act". 

PART  621— ACCOUimMG  AND 
REPORTING  REQUIREMENTS 

53.  The  authority  citation  for  part  621 
continues  to  read  as  follows: 

AMthwily:  Sees.  S.17,  6.11: 12  U.SC  2252, 
227Saa-ll, 

Sub^rt  A— AccouMtag  Requireinenta 

§621,1    [Amended] 

54.  Section  621.1  is  amended  by 
removing  the  words  "Tann  Credit 
System  Capital  Corporation  and  its 
succesBOis  '  and  adding  in  their  place, 
the  words  "Funding  Corporation"  in  the 
grst  sentence. 
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§621 J    (AfiMndMil 

55.  Section  621.2  is  amended  by 
adding  the  words  "  In  process  of 
collection.'  "  immediately  preceding  the 
introductory  text  of  paragraph  (a)(ll); 
and  by  removing  the  words  "Farm 
Credit  System  Capital  Corporation  and 
its  successors  "  and  adding  in  their 
place,  the  words  "Funding  Corporation" 
in  paragraph  (a)(12). 

Subpert  B— Reports  of  Condition  end 
Performsnce 

§621.10    lAnwmtad] 

56.  Section  621.10  is  amended  by 
removing  the  words  "Office  of 
Administration.  Management 
Information  Division"  and  adding  in 
their  place,  the  words  "Office  of 
Examination"  in  paragraph  (c). 

Dated;  January  17. 1991. 
Curtis  M.  Andarvon, 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  91-1649  Filed  1-23-91;  8;45  ami 

MUMO  COOC  STOS-OI-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parte  776  and  799 
(Docktt  No.  90122»-03231 

Foreign  Policy  Controls  on  Chemical 
Weapon  Precursors;  Revisions 

AQENCY:  Bureau  of  Export 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  In  support  of  U.S.  policies 
opposing  the  proliferation  and 
prohibited  use  of  chemical  weapons,  the 
Department  of  Commerce  is  expanding 
the  foreign  policy  controls  on  exports  of 
certain  chemical  weapon  precursors 
(i.e.,  chemicals  that  can  be  used  in  the 
manufacture  of  chemical  weapons). 

This  final  rule  amends  Export  Control 
Commodity  Numbers  (ECCNs)  4798B 
and  5798F  on  the  Commodity  Control 
List  (CCL).  Supplement  No.  1  to  §  799  1 
of  the  Export  Administration 
Regulations  (EAR),  to  increase  the 
validated  licensing  requirements  for  two 
chemicals:  Ethylene  chlorohydrin  (2- 
Chloroethanol)  (C.A.S.  #107-07-3)  and 
Triethanolamine  (CAS.  #102-71-6). 
Under  this  rule,  these  chemicals  are 
controlled  by  ECCN  4798B  and  require  a 
validated  license  for  export  to  all 
destinations  except  NATO  member 
countries.  Australia.  Austria,  Ireland, 
Japan,  New  Zealand,  and  Switzerland. 
Previously,  these  chemicals  were 
controlled  under  ECCN  5798F  and 
required  a  validated  license  for  export 


to  Country  Groups  S  and  Z,  Iran,  Iraq, 
Syria,  and  military  and  polire  entities  in 
the  Republic  of  South  Africa. 

This  rule  also  revises  ECCNs  4798B 
and  5798F  to  require  that  the  chemicals 
controlled  under  these  entries  be 
reported  in  liters  or  kilograms,  as 
appropriate.  Previously,  these  chemicals 
were  required  to  be  reported  in  dollar 
value. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  24.  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  questions  on  foreign  policy  controls, 
call  Toni  Jackson,  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  telephone:  (202)  377- 
4531. 

For  questions  of  a  technical  nature  on 
chemical  weapon  precursors,  call  James 
Seevaratnam,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration,  telephone:  (202)  377- 
5695. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  expands  the  number  of 
countries  for  which  a  validated  license 
is  required  to  export  the  following 
chemicals:  Ethylene  chlorohydrin  |2- 
Chloroethanol)  (C.A.S.  #107-07-3)  and 
Triethanolamine  (C.A.S.  #102-71-6). 
Under  this  rule,  a  validated  license  is 
now  required  to  export  these  two 
chemicals  to  all  destinations  except 
NATO  member  countries,  Australia, 
Austria,  Ireland,  Japan,  New  Zealand, 
and  Switzerland.  This  rule  amends 
ECCNs  4798B  and  5798F  on  the  CCL  to 
reflect  these  changes  in  validated 
licensing  requirements. 

The  United  States  participates  in  the 
20-member  Australia  Group,  which 
seeks  to  prevent  the  proliferation  of 
chemical  and  biological  weapons.  The 
changes  made  by  this  rule  are  intended 
to  harmonize  our  export  controls  with 
those  exercised  by  other  countries 
participating  in  the  Australia  Croup. 

The  Department  of  Commerce  has 
submitted  a  report  to  the  Conj^ress  in 
accordance  with  section  6  of  the  Export 
Administration  Act  of  1979,  as  amended, 
to  support  this  expansion  in  U.S.  foreign 
policy  controls. 

The  general  policy  of  denying 
applications  to  export  or  reexport  these 
chemicals  to  Iran.  Iraq,  Libya  and  Syria 
remains  in  effect.  Exports  and  reexports 
to  other  destinations  will  generally  be 
approved  unless  there  is  reason  to 
believe  the  chemicals  will  be  used  for 
chemical  warfare  purposes. 
Authorization  must  be  obtained  from  the 
Office  of  Export  Licensing  (OEL)  to 
reexport  these  chemicals  to  Iran,  Iraq, 
Syria,  and  Libya,  except  that 


authorization  is  not  required  for 
reexports  from  NATO  member 
count--es,  Australia,  Austria,  New 
Zealand,  Ireland,  Japan,  and 
Switzeriand  because  these  countries 
maintain  export  controls  on  precursor 
chemicals. 

This  rule  also  amends  Supplement  No. 
1  to  5  799.2  (Commodity  Interpretations) 
by  revising  "Interpretation  23:  Precursor 
Chemicals"  to  reflect  the  changes  in  the 
lists  of  chemicals  controlled  by  ECCNs 
4798B  and  5798F. 

Saving  Clause 

Shipments  of  items  removed  from 
general  license  authorizations  as  a 
result  of  this  regulatory  action  that  were 
on  dock  for  loading,  on  ligher,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  February  7, 1991,  may  be 
exported  under  the  previous  general 
license  provisions  up  to  and  including 
February  22, 1991.  Any  such  items  not 
actually  exported  before  midnight 
February  22. 1991,  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  el 
seq).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers  0694- 
0005  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
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opportunity  for  public  comment  be  given 
for  this  ru.e. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  776  and 
799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  776  and  799  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
part  776  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq),  as  amended  by  Pub. 
L  97-145  of  December  29, 1981;  by  Pub.  L.  9&- 
64  of  July  12, 1985;  and  by  Pub.  L  100-418  of 
August  23, 1988;  Pub.  L  9&-223,  91  Stat.  1626 
(50  U.S.C.  1701  et  seq).  E.0. 12730  of 
September  30, 1990  (55  PR  40373.  October  2. 
1990). 

2.  The  authority  citation  for  15  CFR 
part  799  is  revised  to  read  as  follows: 

Authority:  Pub.  L  9&-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  el  seq).  as  amended  by  Pub. 
L.  97-145  of  December  29, 1981,  Pub.  L  99-64 
of  July  12, 1985  and  Pub.  L.  100-418  of  August 
23, 1988;  E.0. 12532  of  September  9, 1985  (50 
FR  36861,  September  10, 1985)  as  affected  by 
notice  of  September  4. 1988  (51  FR  31925, 
September  8, 1986);  and  Pub.  L  99-440  of 
October  2, 1986  (22  U.S.C.  5001  et  seq):  E.0. 
12571  of  October  27, 1986  (51  FR  39505; 
October  29, 1986).  Pub.  L.  95-223,  91  Stat.  1628 
(50  U.S.C.  1701  et  seq):  E.0. 12730  of 
September  30, 1990  (55  FR  40373,  October  2. 
1990). 

PART  776-{  AMENDED] 

3.  Section  776.19  is  amended  by 
redesignating  paragraphs  (h)  through  (1) 
as  new  paragraphs  (i)  through  (m), 
respectively,  and  by  adding  a  new 
paragraph  (h),  as  follows: 

§  776.19    Chemical  and  biological  agents. 
•        •        •        •        • 

(h)  Applications  to  export  2- 
Chloroethanol  and  triethanolamine  from 
the  United  States  to  all  destinations 
(except  Iran.  Iraq,  Libya,  or  Syria)  in 
performance  of  a  contract  entered  into 
before  January  15, 1991.  will  generally 
be  approved.  This  provision  does  not 
apply  to  exports  to  Country  Group  Z  or 
to  military  or  police  entities  in  the 
Republic  of  South  Africa.  For  exports  of 
2-Chloroethanol  to  Syria,  see  paragraph 
(c)  of  this  section.  For  exports  of 


triethanolamine  to  Iran,  Iraq,  Libya,  or 
Syria,  see  paragraph  (f)  of  this  section. 
•        *        •        •        • 

PART  79»-{  AMENDED] 

Supplement  No.  1  to  §  799.1  [Amended/ 

4.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products,  and  Related 
Materials).  ECCN  4798B  is  amended: 

a.  By  revising  the  Unit  paragraph 
under  the  Controls  for  ECCN  heading; 

b.  By  redesignating  paragraph  (9)  in 
the  List  of  Chemicals  Controlled  as  new 
paragraph  (11); 

c.  By  removing  the  word  "and" 
immediately  following  the  semicolon  at 
the  end  of  paragraph  (8)  and 
redesignating  paragraph  (8)  as  new 
paragraph  (9); 

d.  By  redesignating  paragraphs  (1) 
through  (7)  as  new  paragraphs  (2) 
through  (8),  respectively;  and 

e.  By  adding  new  paragraphs  (1)  and 
(10),  as  follows: 

4798B  Precursor  and  intermediate 
chemicals  used  in  the  production  of 
chemical  warfare  agents. 

Controlt  for  ECCN  47SBB 

Unit:  Report  in  "liters"  or  "kilograms", 
as  appropriate. 
•        •        •        •        • 

List  of  Chemicals  CootioUed  by  ECCN  47988 


(1)  (C.A.S.  #107-07-3)  2- 
Chloroethanol; 
•        *        •        *        * 

(10)  (C.A.S.  #102-71-6) 
Triethanolamine;  and 
(11)'   •  • 

Supplement  No.  1  to  §  799.1 
[Ainendedj 

5.  In  Supplement  No.  1  to  §  799.1  (the 
Commodity  Control  List),  Commodity 
Group  7  (Chemicals,  Metalloids, 
Petroleum  Products  and  Related 
Materials),  ECCN  5798F  is  amended: 

a.  By  revising  the  Unit  paragraph 
under  the  Controls  for  ECCN  heading; 

b.  By  removing  paragraph  (4)  in  the 
List  of  Chemicals  Controlled; 

c.  By  redesignating  paragraphs  (5) 
through  (38)  as  new  paragraphs  (4) 
through  (37),  respectively; 

d.  By  adding  the  word  "and" 
immediately  following  the  semicolon  at 
the  end  of  paragraph  (39)  and 
redesignating  paragraph  (39)  as  new 
paragraph  (38): 

e.  By  removing  paragraph  (40);  and 

f.  By  redesignating  paragraph  (41)  as 
new  paragraph  (39). 


6.  In  Supplement  No.  1  tc  §  799.2 
(Interpretations),  Interpretation  23 
(Precursor  Chemicals)  is  amended: 

a.  By  redesignating  paragraph  (a)(9)  as 
new  paragraph  (a)(ll); 

b.  By  redesignating  paragraphs  (a)(1) 
through  (a)(8)  as  new  paragraphs  (a)(2) 
through  (a)(9).  respectively; 

c.  By  adding  new  paragraphs  (a)(1) 
and  (a)(10); 

d.  By  removing  paragraphs  (b)(4); 

e.  By  redesignating  paragraphs  (b)(5) 
through  (b)(39)  as  new  paragraphs  (b)(4) 
through  (b)(38),  respectively; 

I  By  removing  paragraph  (b)[40);  and 
g.  By  redesignating  paragraph  (b)!41) 
as  new  paragraph  {b)(39).  as  follows: 

Supplement  No.  1  to  §  799.2— 
Interpretations 


Interpretation  23:  Precursor  Chemicals 


(1)  (C.A.S.  «107-07-3i  2-Chloroethanol.  2- 
Chlorol-ethanol.  Chloroethanol,  2- 
Chloroethyl  alcohol  Ethene  chlorohydrin. 
Ethylchlorohydrin.  Ethylene  chlorhydrin. 
Ethylene  chlorohydrin.  Glycol  chlorohydrin, 
Gylcol  monochlorohydrin.  2-Hydroxyethyl 
chloride. 

*  •         •         •         * 

(10)  (C.A.S.  «102-71-6)  Triethanolamine. 
Alkanolamine  244.  Nitrilotnethanol,  2.2',2'- 
Nitrilotriethanol.  2.2'.2'-Nitnlotris(ethanol), 
TEA,  TE.^(amino  alcohol).  Trii2- 
hydroxyethyljamine.  Triethanoiamin, 
Tris{.bela  -hydroxypihyljamine.  Tris(2- 
hydroxyethyl)amine,  Trolamine, 

•  •         •         •         • 

Dated:  January  17.  1991. 
Michael  P.  Calvin, 
Assistant  Secretary  for  Export 
Administralion- 
(FR  Doc  91-1609  Filed  1-23-91:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 

(Docket  No.  erP-0033) 

Medical  Devices;  Clarification  of  FDA's 
Policy  on  Labeling  of  Surgical  Sutures; 
Exemption  From  the  Prescription 
Lat>eling  Requlrenoents;  Correction 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Policy  statement;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
previous  policy  statement  on  labeling  of 


BEST  COPY  AVAILABLI 


2878  Fedwal  RegUter  /  Vol.  56.  No.  16  /  Thursday.  January  24.  1991  /  Rules  and  Regulations 


surgical  sutures  that  appeared  in  the 
Fedwal  RasUter  of  March  2. 1990  (55  FR 
7491).  The  policy  statement  incorrecUy 
exempted  surgical  sutures  from  the 
prescription  device  labeling 
requirements.  The  agency  is  publishing 
this  correction  to  make  it  dear  that  such 
products  are  not  exempt  from  the 
requirement  that  device  labeling  contain 
hazards,  warnings,  and  information  and 
directions  for  use.  when  appropriate. 

DATn:  Effective  March  25. 1991;  written 
comments  by  March  25, 1991. 

AOCmiSSCS:  Written  comments  to  the 

Docketa  Management  Branch  (HFA- 

305).  Food  and  Drug  Administration,  rm. 

4-^2,  5600  Fishers  Lane.  Rockville,  MD 

20857. 

TOR  PUNTHER  INFORMATION  CONTACT: 

Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-a4),  Food 
and  Drug  Administration.  5600  Fishers 
Une,  Rockville.  MD  20857,  301-443- 
4874. 

tUPfUMOfTARY  intornation:  In  the 
Fadard  Register  of  March  2. 1990  [55  FR 
7491).  FDA  published  a  policy  statement. 
regarding  the  labeling  of  surgical 
sutures.  This  policy  statement,  which 
was  issued  to  response  in  a  petition. 
was  intended  primarily  to  clarify  that 
surgical  sutures  are  exempt  from  the 
prescription  legend  labeling  requirement 
in  21  CFR  801.109(b).  However,  the 
policy  statement  incorrectly  exempted 
surgical  sutures  from  the  prescription 
device  labeling  requirements  of  21  CFR 
801.109(c).  It  is  the  agency's  policy  that 
surgical  sutures  remain  subject  to  the 
requirement  that  labeling  include 
information  on  certain  hazards, 
warnings,  and  information  and 
directions  for  use.  Therefore.  FDA  is 
correcting  the  statement  of  March  2, 
1990.  with  regard  to  21  CFR  801.109(c)  in 
that  compliance  with  this  provision  is 
still  required.  However,  surgical  sutures 
continue  to  be  exempt  from  the 
prescription  legend  labeling  requirement 
in  21  CFR  801.109(b). 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  %vritten  comments  regarding  the 
corrected  policy  statement.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  are  available  for  public 
inspection  in  the  Docket  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 


Dated:  January  17. 1991. 
Rooold  G.  CheMmon, 
Associate  Commissioner  for  Regulatory 
Affairs. 
[FR  Doc.  91-1599  Filed  1-23-91:  6:45  am) 

MJJNa  COOC  4tiO-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

BIN  1010-AB21 

Oil  and  Gas  and  Sulphur  Operations  In 
ttie  Outer  Continental  Shelf;  Training 

AOENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  This  rule  amends  the  rules 
governing  oil  and  gas  and  sulphur 
operations  in  the  Outer  Continental 
Shelf  (OCS).  This  rule  revises  the 
minimum  training  requirements  for 
personnel  engaged  in  drilling  and 
production  operations  in  the  OCS  and 
establishes  new  minimum  training 
requirements  for  personnel  engaged  in 
well-completion  and  well-workover 
operations  in  the  OCS. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  25. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  D.  Rhodes.  Chief.  Branch  of 
Rules,  Orders,  and  Standards;  Offshore 
Rules  and  Operations  Division;  Minerals 
Management  Service:  Mail  Stop  4700; 
381  Elden  Street;  Hemdon,  Virginia 
22070-4817.  telephone  (703)  787-1600  or 
(FTS)  393-1600. 

BUPPt^MENTARY  INFORMATION:  When 
the  Minerals  Management  Service 
[MMS)  proposed  to  consolidate  its 
operating  rules  for  oil  and  gas  and 
sulphur  operations  in  the  OCS,  a  series 
of  questions  were  asked  concerning 
changes  to  the  portion  of  the  rules  that 
was  applicable  to  training  of  workers  in 
the  OCS.  Based  on  the  responses 
received.  MMS  developed  revisions  to 
existing  requirements  for  the  training  of 
personnel  involved  in  drilling  operations 
and  developed  new  requirements  for  the 
training  of  personnel  engaged  in  well- 
completion,  well-workover.  and 
production  operations.  The  proposed 
new  training  regulations  were  published 
in  the  Federal  Register  on  August  1, 1989 
(Vt  FR  31768).  with  a  public  comment 
period  through  October  2. 1989.  In 
addition  to  publication  of  proposed 
changes  to  the  regulations,  the  proposed 
rule  also  included  a  series  of  questions 
concerning  several  issues  associated 


with  MMS's  regulation  of  training  of 
employees  in  the  OCS. 

Comments  were  received  primarily 
from  companies  that  will  be  required  to 
assure  that  their  employees  are  trained 
in  accordance  with  the  regulations  and 
from  organizations  that  conduct  classes 
to  train  personnel  pursuant  to  current 
MMS  training  requirements  and 
anticipate  conducting  training  pursuant 
to  any  new  requirements  promulgated 
by  M\!S.  Comments  concerned  the 
questions  that  were  raised  as  well  as 
specific  provisions  of  the  proposed 
requirements.  The  following  discussion 
will  consider  the  questions  raised, 
discuss  the  comments  on  the  proposed 
rule,  and  point  out  differences  in  the 
final  rule  from  the  proposed  rule. 


Question  1 

Separate  courses  are  proposed  for 
drilling  operations  and  for  well- 
completion  and  well-workover 
operations  with  the  tree  removed. 
Should  these  two  areas  be  taught  in 
separate  courses  or  in  a  single  combined 
course  of  longer  duration  than  each 
separate  course  but  not  as  long  as  the 
total  of  each  course  taught  separately? 
Another  option  would  be  to  allow  the 
training  schools  the  option  of  teaching 
the  courses  separately  or  in  a  combined 
course.  The  proposed  rule  allows  the 
combination  of  any  courses.  The 
specified  requirements  for  a  standard 
course  would  also  apply  to  a  combined 
course,  and  the  approval  of  the  course 
would  be  handled  on  a  case-by-case 
basis. 

Comment:  The  majority  of  those  who 
commented  on  combining  courses 
supported  an  approach  that  allows  a 
combination  of  courses.  There  were 
comments  both  for  and  against  the 
specification  of  the  length  of  combined 
courses.  Some  favored  firm  standards 
for  a  combined  course,  and  others 
believed  that  the  evaluation  of 
combined  courses  should  be  done  on  a 
case-by-case  basis.  Some  commenters 
favored  a  single  combined  course  that 
would  be  given  to  all  types  of  workers. 

Response:  The  final  rule  includes 
separate  courses  and  provides  options 
under  which  couraes  may  be  combined. 
The  proposed  rule  did  not  specify  the 
length  of  combined  courses.  The  MMS 
agrees  with  the  commenters  who  favor 
more  standards  for  combined  courses, 
and  the  final  rule  includes  specification 
of  minimum  lengths  for  various 
combinations  of  courses.  This  aspect  is 
discussed  further  in  the  section-by- 
section  discussion  of  commenta.  .  , 
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Question  2 

In  the  proposed  rule,  the  required 
courses  for  floorhands  for  drilling 
operations  and  for  well-completion  and 
workover  operations  with  the  tree 
removed  do  not  require  approval  by 
MMS.  Should  the  final  rule  include 
provisions  requiring  MMS  approval  for 
these  courses  for  floorhands,  or  are  the 
requirements  in  the  proposed  rule 
sufficient? 

Comment:  The  majority  of  those  who 
commented  on  the  question  of 
certification  of  floorhands  training 
favored  the  approach  in  the  proposed 
rule  that  training  courses  for  floorhands 
would  not  be  MMS  approved.  One 
commenter  favored  periodic  audits  of 
floorhands  training  in  lieu  of 
certification.  A  few  commenters  favored 
MMS  certification  of  floorhands 
training.  One  of  those  favoring  MMS 
certification  stated  that  the  quality  of 
the  training  would  suffer  without  MMS 
certification. 

Response:  The  final  rule  does  not 
require  MMS  certification  of  floorhands 
training.  Requirements  for  floorhands 
training  are  included  in  the  final  rule 
and  the  lessee  will  be  responsible  for 
assuring  that  floorhands  receive  the 
necessary  training. 

Question  3 

In  the  proposed  rule,  floorhands  for 
drilling  operations  and  for  well- 
completion  and  well-workover 
operations  could  maintain  their 
qualification  by  participating  in  weekly 
drills.  Should  floorhands  be  required  to 
repeat  training  courses  periodically  (e.g.. 
every  4  years)? 

Comment:  Some  comments  stated  that 
repetition  of  floorhands  training  is  not 
necessary;  others  stated  that  training  for 
floorhands  should  be  repeated  every  4 
years;  one  stated  that  refresher  training 
should  be  taken  periodically,  and  one 
suggested  that  training  only  be  repeated 
if  a  floorhand  missed  drills  for  a  year. 
One  commenter  suggested  a  refresher 
course  once  each  year.  One  commenter 
suggested  that  floorhands  training 
include  theory  and  techniques. 

Response:  In  the  final  rule,  floorhands 
are  required  to  participate  in  weekly 
drills  to  maintain  their  qualification. 
Additional  requirements  for  repetition  of 
training  may  be  instituted  by  individual 
lessees,  when  necessary.  The  MMS  has 
included  the  level  of  theory  at  each  level 
based  on  MMS's  assessment  of  the  need 
of  each  particular  worker. 

Question  4 

The  proposed  rule  does  not  include 
specific  prerequisite  requirements  for  a 
trainee  to  be  eligible  to  take  a  course. 


Should  prerequisites  be  included  in  the 
final  rule,  or  should  a  potential  trainee 
be  able  to  attend  any  course  the  trainee 
wishes? 

Comment-  The  majority  of  those  who 
commented  on  this  subject 
recommended  that  prerequisites  not  be 
required.  Several  commenters 
recommended  that  prerequisites  be 
decided  by  the  employee's  company.  Of 
the  commenters  who  favored  the  use  of 
prerequisites,  there  were  many  opinions 
of  what  the  prerequisites  should  be.  One 
commenter  stated  that  existing 
prerequisites  are  not  effective  and  that 
prerequisites  should  not  be  included  in 
the  rule  unless  MMS  develops  a  new 
approach  to  prerequisites.  Commenters 
suggested  1  year  of  on-the-job  training 
as  a  prerequisite  to  taking  a  course, 
prerequisites  for  supervisors  but  not  for 
floorhands,  prerequisites  only  for 
advanced  courses,  on-the-job  training  or 
an  engineering  degree  as  a  prerequisite, 
and  prerequisites  for  production 
courses. 

Response:  The  main  concern  of  MMS 
is  that  persons  operating  in  the  OCS  be 
qualified  to  perform  their  duties. 
Accordingly,  emphasis  is  being  placed 
on  course  content,  method  of  instruction, 
and  testing.  If  students  are  able  to 
understand  the  required  material  and 
are  able  to  pass  both  written  tests  and 
simulator  tests,  they  should  be  able  to 
perform  on  the  job.  The  MMS  agrees 
that  further  regulation  of  prerequisites  is 
not  necessary,  and  the  need  for 
prerequisites  can  be  determined  by  the 
lessee. 

Question  5 

Are  the  minimum  course  lengths  in  the 
proposed  rule  appropriate  for  the  course 
subject  matter?  "The  proposed  rule  does 
not  specify  minimum  course  lengths  for 
courses  for  supervisors  of  well-ser\'icing 
operations  (snubbing,  coil-tubing,  and 
small-tubing  operations).  The  MMS  will 
consider  including  minimum  course 
lengths  for  well  servicing  in  the  final 
rule.  What  should  the  minimum  course 
length  be  (number  of  hours)  for  a  basic 
or  refresher  course  for  well-servicing 
operations? 

Comment-  Several  commenters 
recommended  that  a  minimum  length 
not  be  established  for  well-control 
courses.  They  recommended  that 
courses  be  evaluated  on  a  case-by-case 
basis.  One  commenter  favored  course 
lengths  being  established  as  guidelines. 
On  the  other  hand,  several  commenters 
favored  establishment  of  course  lengths 
and  made  recommendations  concerning 
the  length  of  courses,  and  others  favored 
the  course  lengths  included  in  the 
proposed  rule.  Specific  comments 
concerning  lengths  of  courees  varied. 


Specific  suggestions  were  received  for 
each  type  of  course.  One  commenter 
suggested  that  the  rule  state  that 
minimum  course  time  does  not  include 
testing  time. 

Response:  The  MMS  has  determined 
that  to  maintain  a  uniform  minimum 
level  of  training  in  the  absence  of  having 
MMS  administer  all  tests,  it  is  necessary 
to  estabhsh  a  minimum  course  length  for 
all  courses.  The  course  lengths  are 
discussed  further  in  the  section-by- 
section  discussion  of  comments. 

Question  6 

Should  all  well-servicing  schools  be 
required  to  teach  all  three  well-servicing 
areas  (snubbing,  coil-tubing,  and  small- 
tubing  operations),  or  should  a  training 
facility  be  allowed  to  have  a  course 
certified  for  one.  two,  or  all  three  of  the 
areas  and  have  trainees  become 
qualified  in  only  the  areas  covered  in 
the  course?  The  proposed  rule  does  not 
include  specific  training  for  super\'i8or8 
of  wireline  operations.  Should  the  final 
rule  include  requirements  for  training  of 
supervisors  of  wireline  operations? 

Comment:  Several  commenters 
recommended  that  the  rule  allow  well- 
servicing  courses  to  include  coil  tubing 
small  tubing,  and  snubbing  in  separate 
courses  or  as  a  combined  course.  One 
commenter  recommended  that  the 
schools  be  required  to  teach  all  three 
areas.  Commenters  expressed 
recommendations  concerning  course 
length  with  suggestions  of  a  16-hour 
combined  course  and  a  combination  of 
three  8-hour  segments  to  cover  the  three 
areas  of  well-servicing  training.  One 
commenter  recommended  that  persons 
certified  for  drilling  be  allowed  to 
conduct  small-tubing  operations  in 
conjunction  with  drilling  operations  and 
that  wireline  super\'isors  take  the  well- 
servicing  well-control  course  but  not  be 
required  to  maintain  certification. 
Several  commenters  recommended  that 
wireline  supervisors  be  required  to  take 
the  same  training  as  other  well-servicing 
supervisors.  Other  commenters 
disagreed  and  recommended  that 
wireline  supervisors  not  be  required  to 
take  well-servicing  training.  Comments 
were  also  received  that  questioned  the 
need  for  well-servicing  training. 

Response:  Requirements  for  well- 
servicing  training  are  included  in  the 
final  rule.  Coil-tubing,  small-tubing,  and 
snubbing  operations  may  be  taught 
separately  so  that  an  employee  will  only 
need  to  take  the  portion  of  the  course 
applicable  to  that  worker's  job.  The 
training  of  wireline  supervisors  is 
addressed  with  responses  to  question  7 
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QuMtioo? 

Is  ■  separate  ooune  appropriate  for 
well-servicing  operabons,  or  should  well 
servicing  be  integrated  into  other 
training  and  a  provision  be  added  to 
require  that  an  individual  trained  for 
production  safety  systems  be  present 
during  well-servicing  operations  with 
the  tree  in  place  and  that  an  individual 
trained  in  well-completion  and  well- 
workover  well  control  be  present  during 
well-servicing  operations  with  the  tree 
removed? 

Comment  Some  commenters 
recommended  that  well-servicing 
training  be  separate  from  other  training, 
and  other  commenters  recommended 
thai  weU-servicing  training  be  combined 
with  other  training.  Other 
recommendations  were  that  a  person 
trained  in  well  control  be  present  and 
that  persons  trained  in  production  safety 
systems  be  present. 

Response:  The  MMS  has  not  extended 
the  rule  to  include  wireline  supervisors. 
The  MMS  will  monitor  the  efTectiveness 
of  the  rules  now  being  established  and 
the  safety  record  for  wireline  operations 
and.  if  necessary,  will  initiate  a  new 
rulemaking  action  to  address  training  of 
wireline  supervisors.  The  need  for 
additional  requirements  for  wireline 
supervisors  can  be  better  addressed 
after  experience  is  gained  with  regard  to 
effectiveness  of  training  requirements 
for  other  aspects  of  well  servicing. 

Question  8 

To  measure  the  effectiveness  of 
training  programs,  MMS  may  wish  to 
randomly  provide  and/or  administer 
tests  other  than  those  provided  for  in  the 
training  program.  The  MMS  is 
considering  including  such  testing 
authority  in  the  final  rule.  Interested 
parties  are  invited  to  comment  on  the 
use  of  MMS  developed  and /or 
administered  tests  and  to  address  the 
question  of  how  MMS  can  best  monitor 
the  effectiveness  of  training  programs. 

Comment:  Several  commenters 
recommended  that  current  practice  is 
sufficient  and  that  random  testing  is  not 
needed.  Others  favored  random  testing 
as  a  means  to  measure  the  effectiveness 
of  the  training  program.  One  commenter 
recommended  that  MMS  conduct  all  of 
the  testing  or  none.  Another  commenter 
suggested  that  MMS  provide  basic 
questions  to  the  schools. 

Response:  The  MMS  continues  to 
believe  that  the  schools  are  in  the  best 
position  to  develop  and  administer  testa; 
however,  MMS  also  has  a  responsibility 
to  ensure  that  tests  accurately  measure 
that  trainees  have  properly  learned  the 
material  and  to  ensure  that  workers  on 
the  platform  have  proper  knowledge  to 


accomplish  their  jobs.  To  accompUsh 
this.  MMS  has  included  a  provision  that 
will  enable  MMS  to  conduct  random 
tests  at  schools  or  platforms.  To  a  great 
extent.  MMS  anticipates  that  questions 
in  the  random  tests  will  be  drawn  in 
large  part  from  actual  questions 
developed  by  schools  and  submitted  to 
MMS  in  association  with  resquests  for 
approval  of  training  programs.  Testing 
will  not  be  initiated  by  MMS  until  a 
process  has  been  developed  to  govern 
the  testing  process.  This  will  address 
what  action  will  be  taken  in  the  event 
an  employee  fails  the  test.  As  stated  in 
the  final  rule,  a  student  at  a  school  will 
be  retested  in  the  event  that  the  test  is 
failed.  However.  MMS  believes  that 
employees  at  the  paltform  cannot  be 
evaluated  against  the  same  standard  as 
someone  who  has  just  completed  a 
course.  Accordingly,  the  interest  at  the 
platform  will  be  in  the  area  of  assuring 
that  employees  have  retained  the 
knowledge  necessary  to  provide  for  safe 
operations.  Since  an  employee  on  a 
platform  will  not  be  identified  by  name 
on  his/her  test,  poor  performance  on 
tests  given  at  the  worksite  will  be  dealt 
with  differently  than  a  failure  at  a 
school.  If  results  of  testing  at  the 
worksite  indicate  that  workers  ar  not 
properly  trained,  the  operator  will  be 
responsible  for  correcting  the  situation. 
Some  comments  were  received  with 
regard  to  several  sections  in  the  rule. 
These  are  discussed  either  as  a  general 
comment  or  in  connection  with  the  first 
section  that  the  comment  addressed. 
Nonsubstantive  changes  that  were  made 
to  clarify  the  rule  are  not  discussed 
unless  the  discussion  was  thought  to  aid 
in  the  understanding  of  the  rule.  The 
following  pertains  to  general  comments 
received. 

Commenters  supported  the 
requirementa  for  both  basic  and 
refresher  courses  and  commended 
MMS's  commitment  to  approve  training 
programs  and  the  establishment  of 
concrete  guidelines  for  the  training 
process. 

Comment  Several  commenters 
recommended  adoption  of  industry 
standards  in  lieu  of  this  rule.  They 
stated  that  the  industry  standards  are 
not  deficient. 

Response:  The  MMS  believes  that  a 
more  active  role  on  the  part  of  MMS  is 
needed  to  ensure  proper  training  of  all 
OCS  employees  by  all  lessees  and 
contractors.  Past  practic  under  MMS 
regulation  of  training  for  drilling  well 
control  has  resulted  in  more  consistency 
withr  regard  to  minimum  standards  for 
training  of  offshore  workers.  While 
MMS  recognizes  that  many  lessees  have 
developed  excellent  raining  programs 
under  industry  standards,  MMS 


continues  to  believe  that  the  training 
received  under  MMS-reguIated  drilling 
training  has  been  more  effective  in 
ensuring  that  all  operators  assure  that 
their  workers  are  properly  trained. 
Comment  One  commenter  asked 
whether  workers  performing  plugging} 
and  abandonment  operations  would 
require  training  in  accordance  with 
these  rules. 

Response:  Workers  will  need  to  be 
trained  in  accordance  with  either 
drilling  well  control  or  well-completion 
and  well-workover  well  control  when 
performing  operations  with  the  tree  not 
in  place.  If  the  plugging  and  abandoment 
operations  were  conducted  prior  to  the 
intital  installation  of  the  tree,  then  the 
workers  could  be  trained  in  either 
drilling  well  cotnrol  or  well-completion 
and  well-workover  well  control.  If  the 
plugging  and  abandonment  operations 
were  conducted  after  the  initial 
installation  of  the  tree,  then  the  workers 
would  need  to  be  trained  in  well- 
completion  and  well-workover  well 
conlroll. 

Comment  One  commenter 
recommended  that  after  a  person  takes 
the  first  basic  course  in  well  control, 
subsequent  basic  courses  should  be 
shorter  than  the  first. 

Response:  The  MMS  believes  that 
after  4  years  the  worker  is  ready  for 
another  full  course.  These  rules  allow 
the  worker  to  take  an  advanced  course 
in  lieu  of  the  basic  course  in  cases 
where  the  worker  can  benefit  from  a 
higher  level  of  instruction. 

Comment  One  commenter 
recommended  that  the  final  rules  allow 
for  courses  to  be  taught  to  onshore 
employees. 

Response:  Traditionally,  MMS- 
approved  courses  have  been  taken  by 
both  onshore  and  offshore  workers: 
however.  MMS  does  not  have 
jurisdiction  to  require  training  of 
workers  other  than  those  employed  in 
the  OCS. 

Comment  One  commenter 
recommended  that  all  courses  approved 
at  the  time  the  rule  becomes  effective 
have  their  approval  extended  to  a 
common  date  for  all  organizations 
offering  training  courses. 

Response:  Extending  the  approval  of 
all  courses  so  that  their  approval  would 
expire  on  the  same  day  would  result  in 
an  unnecessary  burden  on  MMS  to  get 
all  courses  reapproved  by  the  same  date 
(i.e..  the  time  approval  expired).  The 
process  provided  in  the  rule  will  result 
in  a  more  efficient  transition  from  the 
old  rules  to  the  new  rulps. 

Comment  Several  comments  were 
received  with  regard  to  ad',  anced 
courses.  Several  con.menters  suggested 
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that  "or  advanced"  be  added  each  time 
a  basic  course  was  required  to  allow 
advanced  courses  to  be  taught  in  all 
areas.  Others  requested  clarification  of 
the  use  of  advanced  oomses  and 
whether  an  advanced  course  required  a 
subsequent  advanced  refresher  coarse. 
Response:  An  advanced  course  may 
be  taken  in  lieu  of  any  basic  course.  The 
term  "or  advanced"  has  been  added  in 
appropriate  places  throughout  the  rule, 
fiere  are  no  provisions  for  advanced 
refresher  courses.  Due  to  the  relatively 
short  nature  of  a  refresher  course,  it 
would  be  impractical  to  institute 
advanced  refresher  courses. 

Comment  One  commenter  asked 
what  was  meant  by  successful 
completion  of  the  training  course  for 
floorhands. 

Response:  As  stipulated  in 
§  250.212(b)(2),  a  floorhand  successfully 
completes  a  course  by  completing  his/ 
her  responsibilities  tn  a  qualifying  test 
consisting  of  participation  in  a  well- 
controll  drill  at  the  job  site  and  doing  so 
within  a  prescribed  time  limit  Other 
requirements  for  successful  completion 
of  trainiog  are  determined  by  the 
operator. 

Comment  One  commenter  noted  that 
ccunpany  literature  is  required  to  be 
included  in  the  manual  and  asked  if  the 
literature  should  be  removed. 

Response:  It  is  permissible  for  a 
training  oi;ganization  to  use  company 
literature  to  explain  information  to 
trainees.  The  applicable  rule  specifies 
minimum  requirements  to  be  included. 
How  the  training  organization  will  meet 
these  requirements  and  how  far  beyond 
the  minimum  requirements  the  training 
organization  chooses  to  go  are  decisions 
to  be  made  by  the  training  organization. 

Comment  One  commenter  suggested 
the  inclusion  of  specifications 
concerning  the  type  of  simulator  to  be 
used. 

Response:  The  wording  in  the  nde  has 
been  revised  to  clarify  that  simulators 
must  be  able  to  simulate  the  particular 
function  being  taught  Capabilities  of 
simulators  will  be  evaluated  as  part  of 
the  evaluation  of  programs  submitted  for 
MMS  approval 

Comment  Several  commenters 
recommended  that  in  §  250.211  (a)(12). 
the  4-year  limit  on  course  approval  be 
eliminated. 

Response:  The  4-year  limit  on 
approval  has  been  retained  in 
S  250.211(aKlO).  Experience  has  shown 
that  trainii:^  organizations  can  change 
significantly  over  a  4-year  period  and  in 
many  cases  are  no  longer  in  existence  4 
years  after  original  approval 
Recertification  every  4  years  is 
necessary  to  ensure  that  the  training 
organization's  program  remains  of  equal 


or  grsatsr  quality  tlian  when  it  wras 
originally  approved.  The  burdea  <rf 
reoeitification  is  minor  since  training 
organizatloBS  need  only  submit  changes 
to  the  program  previously  approved  by 
MMS. 

Comment.  In  |  2S0.Z10  and  later 
sections,  the  proposed  rule  used  the 
term  "training  in  well  controT  and 
•"training  in  blowout  prerentloo  and  well 
control."  Several  commenters 
recommended  die  deletion  of  the  use  of 
**blowout  prevention." 

Response:  The  term  "well  contror 
encompasses  both  maintaining  control 
of  wells  through  the  prevention  of 
blowouts  and  regaining  control  of  wells 
in  the  event  that  a  blowout  occurs.  The 
MMS  agrees  that  the  term  "Veil  control" 
is  sufficient  and  has  been  used 
throughout  the  rule  for  consistency. 

Comment.  Comments  were  received 
concerning  |  250.210(b)(2)  with  regard  to 
when  drilling  training  was  needed  and 
when  well-completion  and  well- 
workover  training  was  needed.  Some 
commenters  recommended  that  drilling 
training  should  be  sufficient  whether  the 
worker  was  performing  drilling,  well- 
completion,  or  well-workover 
operations.  Others  recommended  that 
well-completion  and  weU-workover 
training  be  sufficient  Another 
commenter  suggested  that  the  provision 
to  allow  well-completion  operations  to 
be  performed  with  either  drilling  or  well- 
completion  training  be  extended  to 
include  during  the  installation  of  the  tree 
rather  than  being  limited  to  prior  to 
installation  of  the  tree. 

Response:  The  differentiation 
between  drilling  training  and  well- 
completion  and  weU-workover  training 
has  been  maintained,  lliere  are 
sufficient  differences  between  drilling 
operations  and  well-worliover 
operations  to  maintain  the  different 
courses.  To  provide  additional 
flexibility,  lessee  employees  with  either 
drilling  training  or  well-completion  and 
well-workover  training  are  allowed  to 
perform  well-completion  operations.  As 
recommended  by  the  commenter,  the 
final  rule  has  been  modified  to  include 
the  installation  of  the  tree  as  part  of  the 
well-completion  operation. 

Comment  Several  commenters 
suggested  that  in  iS  2S0.210(bK2)(iii) 
and  250.213(g),  the  phrase  "in  the 
general  ana  of  the  worksite"  be  added 
to  allow  the  trained  person  to  be 
anjnvhere  on  the  platform  or  facility. 
Others  requested  clarification  of  this 
point 

Response:  The  KAflS  does  not  believe 
that  having  a  trained  pavon  elsewhere 
on  the  platform  is  sufficient  When  a 
person  with  specific  training  is  required. 


that  person  shodd  be  in  the  immediate 
area  where  the  work  is  being  perfonned. 

Comment  Several  oommenters 
recommended  ^at  in  i  ZS0.Z10(bK3).  the 
terms  "repair  or  testing"  be  deleted 
because  they  are  part  of  maintenance. 
Others  recommended  deletirjg  the 
requirement  for  training  of  the  person 
wiA  overall  responsibility  for 
production  operations.  Other 
commenters  favored  retaining  the  same 
requirement 

Response:  The  terms  "repair  or 
testing"  have  been  retained.  TTiey  make 
it  dear  that  persons  who  test  or  repair 
production  safety  equipment  on  the 
platform  must  be  trained  in  accordance 
with  these  roles.  The  requirements  for 
training  of  the  person  with  overall 
responsibility  for  production  operations 
has  been  retained.  It  is  important  that 
when  decisions  are  made  concerning  the 
safety  system  on  a  platform,  the  person 
making  ^ose  decisions  is 
knowledgeable  concerning  the 
production  safety  systems. 

Comment  Several  commenters 
recommoided  that  |  2S0.210(c]  be 
modified  to  allow  training  records  to  be 
kept  at  the  employer's  field  office 
nearest  the  facility  or  other  location 
convenient  to  the  District  Supervisor. 
Another  commenter  recommended  diat 
the  rule  require  that  records  be  kept  at 
the  platform  but  make  it  clear  that  the 
wallet  card  will  suffice  as  the  record. 

Response:  The  requirement  to  keep 
records  on  the  platfonn  has  been 
retained.  It  is  important  that  when 
inspectors  visit  a  platform,  records  are 
available  to  show  that  the  actual  people 
working  on  the  platfonn  have  receivmi 
the  proper  training  for  the  work  being 
performed.  Wallet  cards,  which  are 
currently  issued  by  training  companies. 
will  serve  this  purpose. 

Comment  One  commenter  requested 
clarification  of  what  was  meant  by  the 
phrase  "under  the  direct  supervision"  in 
i  2Sa210(d). 

Response:  "Under  the  direct 
supervision"  means  that  the  supervisor 
is  present  and  positioned  at  the  worksite 
in  a  manner  that  pwmits  the  supervisor 
to  assure  that  operations  are  performed 
in  a  manner  consistent  with  MMS 
requirements  for  safety  of  operations 
and  protection  of  the  environment. 

Comment  Several  commenters 
recommended  that  (  2S0Jn0(e)  be 
modified  so  that  when  workers  switch 
from  drilling  to  well-completion  and 
well-workover  training  or  from  surface 
to  subsea  training,  it  would  not  be 
considered  an  upgrade  and  would  not 
require  a  new  basic  course. 

Aesponse.' This  recommendation  has 
not  been  adopted.  Differences  between 
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courses  are  too  great  to  expect  a  person 
to  learn  the  additional  material  in  a 
refresher  course. 

Comment-  Several  commenters 
recommended  that  in  i  250.210(f)(2)  and 
elsewhere,  the  use  of  a  deadline  for 
subsequent  refresher  training  be 
replaced  by  the  use  of  a  120-day 
window  as  is  used  in  MMS's  current 
regulations  governing  training  programs. 
Those  favoring  the  use  of  the  window 
(60  days  before  through  60  days  after  the 
trainee's  anniversary  date)  for  refresher 
courses  cited  the  advantage  of 
maintaining  a  consistent  anniversary 
date  as  opposed  to  the  proposed  rule, 
which  would  have  resulted  in  a  new 
anniversary  date  each  time  a  refresher 
course  was  taken. 

Response:  The  final  rule  provides  the 
120-day  window  wherever  subsequent 
refresher  training  is  required.  This 
action  should  simplify  recordkeeping 
relative  to  when  a  worker's  next 
refresher  training  is  due. 

Comment-  Several  commenters 
recommended  the  deletion  of 
requirements  in  i  250.210(f)(3),  for 
refresher  training  for  production 
workers.  Another  commenter 
recommended  that  the  timing  of 
refresher  courses  should  be  at  the 
discretion  of  the  lessee. 

Response:  Both  the  requirement  for 
refresher  courses  and  the  timing  for  such 
courses  have  been  retained.  Refresher 
training  for  production  workers  is 
required  once  every  2  years  as  opposed 
to  each  year  for  drilling,  well- 
completion,  and  well-workover 
personnel. 

Comment-  Several  commentera 
recommended  the  deletion  of  the 
identification  of  minimum  times  for 
courses  from  {  250.211(e)(4).  Other 
commenters,  in  response  to  the 
questions  in  the  preamble, 
recommended  that  a  specific  number  of 
hours  be  included  for  all  courses. 

Response:  Course  length  requirements 
provide  a  menas  of  assuring  that  all 
trainees  receive  a  minimima  amount  of 
instruction.  While  MMS  recognizes  that 
this,  in  itself,  does  not  guarantee  quality, 
the  course  length  requirements  are 
considered  to  be  desirable  and  have 
been  retained.  In  addition,  course  length 
requirements  have  been  developed  for 
the  various  course  combinations. 

Comment:  One  commenter 
recommended  deletion  of  the  references 
to  well-servicing  in  {  250.211  (a)  and  (e). 

Response:  The  MMS  continues  to 
believe  that  training  requirements  for 
well  servicing  are  needed,  and  those 
requirements  are  retained  in  the  final 
rule.  Requirements  for  well-servicing 
courses  were  proposed  because  MMS 
believes  well  servicing  to  be  a  critical 


time  when  well-trained  workers  are 
needed  to  maintain  well  control. 

Comment:  Commenters  recommended 
that  S  250.211(a)(7)  allow  a  student  to 
take  an  exam  before  completing  all 
makeup  work  when  part  of  a  session  is 
missed.  They  also  recommended  that 
the  rule  define  an  allowable  absence. 

Response:  It  is  necessary  that  a 
trainee  attend  the  entire  course  or  make 
up  all  parts  of  a  session  that  is  missed 
prior  to  taking  an  exam.  If  a  substantial 
part  of  the  course  is  missed,  it  must  be 
repeated  in  its  entirety.  In  cases  where 
only  a  short  time  was  missed,  the 
instructor  can  provide  an  impromptu 
makeup  session  after  the  end  of  a 
scheduled  session.  (This  requirement  is 
now  in  S  250.211(a)(5).) 

Comment-  One  commenter  requested 
that  the  requirement  in  {  250.211(a)(10) 
to  give  notice  of  a  change  in  course 
schedule  be  deleted  as  impractical. 

Response:  This  requirement  has  been 
retained  in  $  250.211(a)(8).  It  is 
necessary  for  MMS  to  know  when 
classes  are  scheduled  to  permit  audits  of 
schools  to  take  place  on  either  an 
announced  or  unannounced  basis. 
Schedule  updates  can  be  provided 
periodically  and  will  not  pose  any 
unnecessary  burden. 

Comment  Several  commenters 
recommended  that  requirements  in 
S  250.211(a)(14)  be  deleted  for  reporting 
to  MMS  information  concerning  the 
persons  who  successfully  completed  the 
course. 

Response:  This  requirement  has  been 
retained  in  S  250.211(a)(12).  It  is 
necessary  to  provide  MMS  with 
information  necessary  to  determine  that 
schools  are  complying  with  the 
requirements  of  the  regulations  and  are 
verifying  information  such  as  eligibility 
requirements  of  trainees;  e.g.,  is  the 
trainee  eligible  to  take  a  refresher 
course,  or  is  the  trainee  required  to 
repeat  the  basic  course  because  the 
refresher  course  was  not  timely  taken? 

Comment-  Commenters  recommended 
deletion  of  the  requirement  in 
§  250.211(a)(14)(vii],  to  specify  each 
element  that  each  instructor  will  teach. 
The  reason  given  was  that  this  did  not 
permit  training  organizations  to  change 
instructors  when  circumstances 
warranted. 

Response:  The  intent  of  the 
requirement  is  to  ensure  that  each 
portion  of  the  course  is  taught  by  a 
qualified  instructor.  To  accomplish  this, 
the  rule  was  changed  to  require  that  the 
training  organization  provide  the 
name(s)  and  qualifications  of  the 
in8tructor(8)  and  the  portions  of  the 
course  each  instructor  may  teach.  This 
will  provide  MMS  with  the  needed 
information,  while  providing  greater 


flexibility  to  training  organizations  to 
make  necessary  changes  among 
instructors  qualified  to  provide  the 
approved  training. 

Comment:  One  commenter  stated  that 
the  requirement  in  9  250.211(a)(14)  (x) 
and  (xi)  for  actual  company  job  title  is 
imnecessary  and  varies  from  company 
to  company. 

Response:  In  addition  to  certifying 
training  organizations.  MMS  also  needs 
to  ensure  that  workers  in  the  OCS  have 
the  appropriate  training  for  the  job  they 
are  performing.  The  MMS  recognizes 
that  the  titles  will  be  different  from 
company  to  company.  This  information 
will,  nevertheless,  be  of  value  to  MMS 
and  aid  in  compliance  with  and 
enforcement  of  the  rules.  (This 
requirement  is  now  in  S  250.211(a)(14) 
(xi)  and  (xii).) 

Comment:  One  conunenter 
recommended  deletion  of  the 
requirement  in  S  250.211(a)(14)(xii).  for 
submission  of  test  scores. 

Response:  The  MMS  has  found  that 
test  scores,  in  combination  with 
evaluation  of  the  tests  and  audit  of 
training  organizations,  provide  useful 
information  in  evaluating  the 
effectiveness  of  a  training  program.  (The 
requirement  for  submission  of  test 
scores  has  been  retained  in 
S  250.211(a)(14)(xiii)). 

Comment:  Commenters  requested  a 
definition  of  nonrepetitive  tests  as  used 
in  §  250.211(c)(5)(iii). 

Response:  The  prohibition  of 
nonrepetitive  tests  requires  a  training 
organization  to  develop  tests  for  each 
session  it  teaches.  This  does  not  mean 
that  no  questions  can  be  repeated  from 
one  test  to  another.  It  does  mean  that 
the  test  given  at  the  end  of  a  session 
must  be  different  from  the  tests  given 
during  the  preceding  or  subsequent 
sessions.  Training  organizations  are 
expected  to  have  a  sufficiently  large 
number  of  questions  from  which  to  draw 
in  developing  a  particular  test  so  that  a 
student  could  not  pass  a  test  by 
reviewing  questions  and  answers  from 
past  tests  rather  than  by  learning  the 
material  as  it  is  presented.  The  MMS 
does  not  believe  that  it  is  necessary  to 
establish  a  rigid  limit  with  regard  to  how 
often  a  question  may  be  used;  e.g..  not 
more  often  than  once  every  4  years.  If  a 
training  organization  feels  a  need  for 
guidance,  such  guidance  should  be 
obtained  during  the  course  evaluation 
process. 

Comment:  One  commenter 
recommended  that  the  48-hour 
requirement  in  5§  250.211(c)(5)(iv). 
212(f)(4).  and  213(f)(4)  for  the  taking  of  a 
retest  be  eliminated. 
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Response:  The  provision  has  been 
retained  in  S)  250.211{c}(5)(v).  212(f){4} 
and  213(fl(4).  The  provision  for  a  retest 
within  48  hours  allows  for  situations 
where  a  trainee  basically  understood 
the  material  but  either  had  a  problem 
taking  the  test  or  was  confused  about  a 
portion  of  the  material.  In  cases  where 
the  trainee  lacks  a  basic  understanding 
of  the  material  and  needs  more  than  48 
hours  to  learn  the  material,  the  trainee 
probably  needs  to  retake  the  course  in 
order  to  properly  understand  the 
material.  Under  unusual  circumstances, 
a  request  for  a  departure  can  be 
submitted  in  accordance  with 
§  250.210(h). 

Comment-  One  commenter 
recommended  that  the  provision  in 
S  25a211(c)(8),  for  oral  testing,  be 
eliminated  since,  in  many  cases, 
understanding  written  material  (e-g., 
infoimation  in  the  drilier's  report)  is  an 
integ^  part  of  safety. 

Response:  The  MMS  has  adopted  this 
recommendation.  The  rule  has  been 
changed  to  allow  oral  assistance  during 
testing  rather  than  oral  tests. 
Comment-  One  commenter 
recommended  tliat  (  2S0.211(d)  be 
modified  to  allow  advanced  courses  to 
omit  practice  simulator  runs. 

Response:  This  recommendation  has 
not  b^  adopted.  Simulator  runs  are  an 
important  part  of  training.  As 
envisioned,  an  advanced  course  may 
need  to  simulate  resolution  of  a  more 
difficult  situation. 

Comment-  One  commenter  questioned 
whether  an  advanced  course  would 
meet  the  requirement  in  {  2S0.211(d)  for 
repeating  of  training  every  4  yeare. 

Response:  The  intent  of  the  regulation 
is  to  permit  an  advanced  course  to  be 
taken  in  heu  of  repeating  a  basic  course. 
Editorial  changes  made  in  the  final  nile 
are  intended  to  clarify  this  point. 

Comment-  Commenters  recommended 
that  S  2S0.211(e)  be  modified  to  require 
that  only  a  description  of  materials  or 
manuals  be  maintained  by  the  student 
since  providing  all  shde-tape  programs, 
movies,  videos,  and  other  MMS  training 
aids  are  not  practical  or  reasonable. 

Response:  As  stated  in  the  proposed 
rule,  the  requirement  is  that  the  trainee 
(and  MMS)  be  provided  a  training 
manual.  There  is  no  requirement  that  die 
student  be  provided  lecture  materials  or 
training  aids. 

Comment:  One  commenter 
recommended  that  §{  250.212(b)  and 
213(b)  be  modified  to  remove  the 
requirement  to  provide  documentation 
of  completion  of  floorhands  training  tc 
employee.  The  conunenter  suggested 
that  operators  be  required  to  retain 
documentation  in  the  driller's  log. 


Response:  Thit  recommendation  was 
not  adopted.  Floorhands  frequently 
moved  from  one  platform  to  another. 
When  an  Inspector  Is  present  on  a 
platform,  the  inspector  needs  to  be  able 
to  verify  at  the  worksite  that  afloorhand 
has  been  properly  trained. 

Comment  One  commenter 
recommended  the  deletion  of 
requirements  in  S  250.212(c)(1)  to 
include  fieW  drilling  rules. 

Response:  The  MX4S  recognizes  that 
any  specific  discussion  of  field  drilling 
rules  would  only  be  applicable  in 
specific  fields.  "This  requirement  has 
been  modified  to  require  only  a  general 
discussion  of  how  field  drilling  rules 
may  modify  other  requirements. 

Comment  One  commenter 
recommended  diat  in  |  250.212{dK3). 
"simulator  test  problems"  be  changed  to 
"a  simulator  test  problem." 

Response:  This  change  was  made  and 
is  consistent  with  other  requirements. 

Comments:  Commenters 
recommended  changes  in  \  2S0.212(e){2) 
concerning  the  deatfline  for  repeating  of 
training. 

Response:  These  changes  are  no 
longer  applicable  since  the  rule  has  been 
changed  to  allow  a  window  covering  60 
days  before  and  60  days  after  the 
annivereary  of  Ae  completion  of  the 
basic  course. 

Comment  Several  commenters 
recommended  that  in  §  250.212(f)(2), 
requirements  be  modified  to  allow  four 
pereons  to  work  on  a  simulator  at  one 
time.  One  commenter  stated  that  larger 
simulators  are  adequate  for  proper 
training  of  four  people  at  one  time  and 
suggested  that  a  restriction  of  three  to  a 
simulator  unfairiy  limits  companies  who 
use  a  larger  simulator  rather  than 
several  smaller  simulators.  They 
suggested  a  case-by-case  determination. 

Response:  The  limit  of  three  on  a 
simulator  has  been  retained.  The  limit  of 
three  trainees  to  a  simulator  is  based 
upon  the  quality  of  the  training  received 
and  not  the  size  of  the  simulator.  It  has 
been  the  experience  of  MMS  personnel 
observing  courses  that  where  a  fourth 
person  was  working  on  a  simulator,  that 
trainee  did  not  have  a  well-defined  role 
in  the  work  (training)  being  carried  out. 
Thus,  the  training  received  by  that 
trainee  is  of  questionable  quality. 

Comment  One  commenter  requested 
an  explanation  of  whether 
(  250.213(a)(3]  meant  how  to  calculate 
or  how  to  wei^t  up. 

Response:  This  requirement  applies  to 
training  for  floorhands.  The  requrement 
is  for  the  lessee  to  teach  the  aspects  of 
weighting  up  well-control  fluid,  which 
would  be  the  responsibility  of  a 
floorhand  working  for  the  lessee. 


Comment  One  commenter 
recommended  that  |  250.213(c)  be 
modified  to  Include  the  procese  of  killing 
the  well  prior  to  removing  the  tree  as  a 
period  during  vrhich  trained  personnel 
must  be  present. 

Response:  The  final  rule  has  adopted 
this  recommendation  by  including  this 
requirement  in  S  250.210(b)(2). 

Comment  Various  commenters 
recommended  deletion  of  some  of  the 
material  to  be  covered  for  well- 
completion  and  well-workover 
supervisors  as  Hsted  in  S  250.213(c). 

Response:  The  MMS  believes  that  the 
supervisor  should  have  general 
knowledge  of  well-completion  and  well- 
workover  operations  as  well  as  specific 
knowledge  of  well  control.  Many  of  the 
areas  listed  for  inclusion  were  adopted 
from  industry  recommeded  practices. 
The  MMS  considers  these  to  be 
necessary  parts  of  the  course,  and  they 
have  been  retained. 

Comment  One  commenter 
recommended  that  {  250.213(c)(8)  and 
(f)(l)(i)  be  modified  to  stipulate  the  type 
of  simulator  required. 

Response:  This  section  has  been 
modified  to  indicate  the  conditions 
which  the  simulator  must  be  able  to 
simulate  but  not  the  specific  type  of 
simulator  to  be  used. 

Comment  One  commenter 
recommended  that  requirements  in 
S  250.213(c)(19)  and  (20)  be  deleted 
because  the  items  relate  to  job 
performance  and  not  to  well  control. 
Response:  The  MMS  believes  that 
some  knowledge  of  die  work  to  be 
accomplished  is  necessary.  The  section 
has  been  reworded  to  uidicate  which 
aspects  of  these  items  are  required  to  be 
included. 

Comment  One  commenter 
recommended  the  deletion  of 
requiremenU  in  }  250.213(d)(2)  and  (3) 
for  portions  of  refresher  course  related 
to  constant  bottomhole  pressure 
techniques  and  related  simulator  work. 
Response:  This  recommendation  has 
not  been  adopted.  The  MMS  considers    . 
this  to  be  an  important  part  of  the 
training  course. 

Comment:  One  commenter 
recommended  that  {  250.213(0  be 
modified  to  delete  requirements  for 
simulator  use  for  well-completion  and 
workover  supervisors. 

Response:  Simulator  training  has  been 
retained.  This  training  is  valuable  for 
showing  the  trainee  how  to  recognize 
potentially  dangerous  conditions. 

Comment  One  company  suggested 
several  areas  for  addition  to 
S  250.213(g),  for  well-8er\'icmg  training. 
The  items  vrould  have  covered  cases 
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where  the  tree  was  removed  during 
snubbing  operations. 

Response:  This  recommendation  was 
not  adopted.  The  MMS  does  not  believe 
these  items  to  be  necessary  for  minimum 
well-servicing  supervisor  training  since 
a  crew  trained  in  well-completion  and 
well-worker  well  control  will  be  present 
any  time  that  the  tree  has  been  removed. 
Although  these  items  have  not  been 
added  to  the  curriculum,  operators  are 
encouraged  to  establish  programs  that 
include  more  than  the  minimum 
requirements. 

Comment:  One  commenter  suggested 
that  S  250.213(g)  be  modified  to  clarify 
that  well-servicing  supervisors  only 
needed  to  take  portions  of  the  course 
applicable  to  their  own  specialty  (i.e.. 
snubbing,  coil  tubing,  or  small  tubing). 
Response:  The  final  rule  has  adopted 
this  recommeniation. 

Comment:  One  commenter  asked 
what  was  meant  by  the  reference  in 
S  250.213(g)(l)(i)  to  subparts  E  and  F. 

Response:  Regulations  governing 
offshore  operations  are  contained  in  30 
CFR  part  250.  Subparts  E  and  F  of  those 
regulations  address  well-completion 
operations  and  well-workover 
operations,  respectively. 

Comment-  Several  commenters 
recommended  thai  most  of  S  250.214 
concerning  training  of  production  safety 
system  personnel  be  deleted  and 
replaced  with  the  American  Petroleum 
Institute  document  T-2. 

Response:  This  recommendation  was 
not  adopted.  Section  250.214  was 
developed  to  provide  MMS  with 
additional  oversight  over  production 
safety  systems  training.  This  oversight  is 
necessary  to  ensure  that  training 
organizations  cover  all  necessary 
information  and  that  trainees  receive 
proper  instruction  concerning  such 
information. 

Comment  Several  commenters 
requested  clarification  of  requirements 
in  S  250.214(a)  concerning  the  transition 
from  current  rules  to  new  rules. 

Response:  Section  250.214(a)  has  been 
revised  to  clarify  requirements  for  basic 
and  refresher  courses  during  the 
transition  period  following  the  effective 
date  of  this  rule. 

Comment  Several  commenters 
recommended  that  surface  and 
subsurface  courses  be  offered 
separately. 

Response:  The  rule  does  not  allow 
separate  courses  for  surface  and 
subsurface  options  for  production  safety 
system  training.  It  is  important  that 
employees  be  familiar  with  both  types 
of  devices. 

Comment  One  commenter  asked  for  a 
clear  exemption  of  contractor  personnel 


from  production  safety  system  training 
requirements. 

Response:  There  is  no  exemption  for 
contractor  personnel.  Training 
requirements  are  based  on  the  function 
being  performed  by  the  worker  working 
in  the  OCS.  The  regulatory  requirements 
apply  whether  the  worker  is  an 
employee  of  the  lessee  or  of  a  contractor 
working  on  the  lease. 

Comment  Commenters  questioned  the 
need  for  including  information  in 
§  250.214(a)(2)  (vii)  and  (viii)  (a 
requirement  for  the  trainee  to  receive 
instructions  concerning  Government 
regulations  that  apply  to  well- 
completion  and  well-workover 
operations,  pollution  prevention,  and 
waste  disposal)  and  questioned  whether 
indepth  instruction  was  needed. 

Response:  An  understanding  of  these 
areas  is  necessary  background  for  the 
employee.  The  MMS  agrees  that  indepth 
training  concerning  special  techniques  is 
not  appropriate  since  workers  will  need 
to  receive  indepth  training  specific  to 
the  particular  equipment  or  techniques 
in  use  on  their  particular  platform. 

Comment  Commenters  recommended 
changes  in  S  250.214(a)(8),  to  omit  the 
requirement  for  hands-on  training  for 
production  safety  courses  and  to  allow 
workers  to  "test  out'"  with  regard  to 
hands-on  training  (i.e..  to  take  the  test 
without  first  attending  that  portion  of 
the  course). 

Response:  The  MMS  considers  hands- 
on  training  to  be  an  important  part  of 
production  safety  systems  training. 
Conducting  practice  runs  is  a  part  of  the 
learning  process  that  would  be  lost  if 
workers  were  allowed  to  take  a  test 
without  first  going  through  the  training. 

Comment  Commenters  suggested  that 
requirements  in  §  250.214(a)(12)  relative 
to  well-workover  operations  be  moved 
to  a  separate  course,  deleted,  or  limited 
to  general  coverage  of  the  topic. 

Response:  The  recommendation  has 
been  adopted  to  the  degree  that  the 
information  may  be  covered  in  a  general 
manner.  The  MMS  believes  this  to  be 
valuable  information  with  which 
production  workers  should  be  familiar. 

Comment  In  §  250.214(c)(2)  (i)  and  (ii), 
one  commenter  did  not  understand  the 
relationship  between  the  requirement 
for  a  basic  course  after  4  years  and  a 
refresher  course  after  2  years. 

Response:  This  provision  requires  that 
2  years  after  completing  a  basic  course 
the  worker  must  take  a  refresher  course. 
Two  years  after  taking  the  refresher 
course  would  be  4  years  after  the 
original  basic  course  and  the  worker 
would  be  required  to  take  another  basic 
course.  Each  time  a  worker  is  required 
to  take  a  basic  course,  the  worker  has 


the  option  of  taking  an  advanced  course 
rather  than  to  repeat  the  basic  course. 

Comment  In  §  250.214(c)(3),  one 
commenter  questioned  whether  a 
manufacturer's  representative  would 
need  to  be  accompanied  by  a  person 
trained  under  Subpart  O  if  the 
representative  was  working  at  the 
manufacturer's  plant. 

Response:  These  rules  apply  to 
workers  in  the  OCS.  Persons  working  at 
the  manufacturer's  plant  are  not 
covered. 

Comment  One  commenter  asked  how 
long  an  on-the-job  trainee  can  work 
under  §  250.214(c)(4)  before  receiving 
training. 

Response:  Section  250.214(c)(4) 
requires  that  the  trainee  be  supervised 
by  an  individual  who  is  present  at  the 
work  site  and  who  is  qualified  under 
these  rules  until  the  worker  receives  the 
required  training.  The  economics  of 
having  an  extra  trained  person  present 
all  the  time  will  dictate  that  on-the-job 
training  not  last  for  too  long  a  period  of 
time.  If  a  lessee  chooses  to  use  this 
provision  for  an  extended  period  of 
time,  the  presence  of  the  supervisor 
trained  under  these  rules  will  provide 
for  safe  operations. 

Authors 

The  principal  authors  of  this  rule  are 
Lawrence  H.  Ake,  and  John  V. 
Mirabella,  Offshore  Operations,  MMS, 
and  Charies  J.  Schoennagel.  and 
Maurice  I.  Stewart,  Gulf  of  Mexico 
Region,  MMS. 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  action  does  not 
constitute  a  major  Federal  action 
affecting  the  quality  of  the  human 
environment;  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  required. 
Takings  Implication  Assessment 

The  DOI  certifies  that  the  rule  does 
not  represent  a  Government  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  has  not  been  prepared 
pursuant  to  Executive  Order  12630, 
Government  Action  and  Interference 
With  Constitutionally  Protected 
Property  Rights. 

Executive  Order  12291 

This  amendment  rule  revises  the 
minimum  training  requirements  for 
personnel  engaged  in  drilling  and 
production  operations  in  the  OCS  and 
establishes  new  minimum  training 
requirements  for  personnel  engaged  in 
well-completion  and  well-workover 
operations  in  the  OCS.  The  DOI  has 
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determined  that  this  rule  will  not  have  a 
significant  effect  on  the  economy  and  is 
not  a  major  rule  under  Executive  Order 
12291;  therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  (DOI) 
has  also  determined  that  this  document 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because,  in  general,  the  entities  that 
engage  in  activities  offshore  are  not 
considered  small  due  to  the  technical 
complexities  and  financial  resources 
necessary  to  conduct  such  activities. 

Paperwoik  Reduction 

The  information  collection 
requirements  contained  in  proposed 
Subpart  O  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3504(h)  and  assigned  approval 
number  1010-0078. 

list  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference, 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties.  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  October  2. 1990. 
B  ury  Willianaoii, 

Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  in  the 
preamble,  part  250  of  title  30  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  250-{ AMENDED] 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows; 

Authority:  Sec.  204,  Pub.  L  95-372.  92  Stat. 
629  (43  U.S.C.  1334). 

2.  Section  250.0  is  amended  by  adding 
paragraph  (x)  to  read  as  follows; 

§  250.0    Autttodty  for  Information 

collection. 

***** 

(x)  The  information  collection 
requirements  in  subpart  O,  Training. 
have  been  approved  by  OMB  under  44 
U.S.C.  3507  and  assigned  clearance 
number  1010-0078.  The  information  is 
being  collected  to  inform  MMS  that 
applicable  training  programs  are 
sufficient  to  meet  safety  and 
envirormiental  requirements  and  that 


the  programs  are  being  carried  out.  The 
information  is  used  to  ensure  that 
workers  are  properly  trained  to  operate 
in  the  OCS.  The  requirement  to  respond 
is  mandatory.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  5  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer.  Minerals  Management  Service; 
Mail  Stop  2300:  381  Elden  Street; 
Hemdon.  Virginia  22070-4817  and  the 
Office  of  Management  and  Budget; 
Paperwork  Reduction  Project  1010-0078; 
Washington,  DC  20503. 

3.  Subpart  O  of  part  250  is  revised  to 
read  as  follows: 

Subpart  O— Training 

Sec. 

250.210  General. 

250.211  Approval  of  training  program. 

250.212  Drilling  well-control  training. 

250.213  Well-completion  and  well-workover 
well-control  training. 

250.214  Production  safety  system  training. 

250.215  MMS-conducted  testing. 

Subpart  O— Training 

§250.210    General. 

(a)  Training  performance  standard. 
Lessee  and  contractor  employees 
engaged  in  drilling,  well-completion, 
well-workover,  or  production  operations 
in  the  Outer  Continental  Shelf  (OCS) 
shall  be  trained  in  the  proper  operation 
of  equipment,  methods  of  operation,  and 
techniques  to  avoid  hazards  to  people 
and  property  and  to  prevent  pollution  of 
the  environment. 

(b)  Personnel  training  requirements. 
The  training  required  for  individual 
employees  of  lessees  and  contractors 
who  work  in  the  OCS  shall  be  based 
upon  the  job  function(s)  the  employee 
performs. 

(1)  Individuals  engaged  in  oil,  gas.  or 
sulphur  drilling  operations  shall  be 
trained  in  well  control  on  the  basis  of 
two  job  classifications  as  follows: 

(i)  Drilling  fioorhands  (includes  the 
conventional  drilling  rig  positions  of 
rotary  helper  and  derrickman  or  their 
equivalent)  shall  be  trained  in  well 
control  in  accordance  with  the 
provisions  of  paragraphs  (a)  and  (b)  of 
§  250.212.  Drilling  well-control  training. 
of  this  part,  and 

(ii)  Drilling  supervisors  (includes  the 
conventional  drilling  rig  positions  of 
driller,  toolpusher,  and  operator's 


representative  or  their  equivalent)  shall 
be  trained  in  well  control  in  accordance 
with  the  provisions  of  paragraphs  (c) 
through  (f)  of  S  250.212,  Drilling  well- 
control  training,  of  this  part. 

(2]  Individuals  engaged  in  oil  or  gas 
well-completion  or  well-workover 
operations  after  the  time  the  production 
casing  is  set.  cemented,  and  pressure 
tested  shall  be  trained  in  well  control  on 
the  basis  of  the  job  classifications  in  this 
paragraph  (b)(2)  (i)  and  (ii).  Individuals 
engaged  in  well-completion  operations 
prior  to  or  during  the  initial  installation 
of  the  tree  may  be  trained  in  accordance 
with  paragraph  (b)(1)  of  this  section  in 
lieu  of  receiving  the  well-completion  and 
well-workover  well-control  training 
required  by  this  paragraph  (b)(2).  Killing 
a  well  for  the  purpose  of  conducting  a 
well-workover  operation  shall  be 
considered  to  be  part  of  the  well- 
workover  operation  and  shall  be 
performed  under  the  direction  of 
persormel  trained  in  accordance  with 
paragraph  (b](2)(ii),  (b)(2)(iii),  or  (b)(3)  of 
this  section. 

(i)  Well-completion  and  well- 
workover  fioorhands  (includes 
fioorhands  and  employees  in  an 
equivalent  job  classification  as  well  as 
the  conventional  drilling  rig  positions  of 
rotary  helper  and  derrickman  or  their 
equivalent)  performing  well-completion 
or  well-workover  operations  without  the 
tree  in  place  shall  be  trained  in  well 
control  in  accordance  with  the 
provisions  of  paragraphs  (a)  and  (b)  of 
§  250.213,  Well-completion  and 
workover  well  control,  of  this  part. 

(ii)  Well-completion  and  well- 
workover  supervisors  (includes  well- 
completion  and  well-workover 
supervisors  and  employees  in  an 
equivalent  job  classification  as  well  as 
the  conventional  drilling  rig  positions  of 
driller,  toolpusher.  and  operator's 
representative  or  their  equivalent) 
performing  well-completion  or  well- 
workover  operations  without  the  tree  in 
place  shall  be  trained  in  well  control  in 
accordance  with  the  provisions  of 
paragraphs  (c)  through  (f]  of  §  250.213, 
Well-completion  and  workover  well 
control,  of  this  part. 

(iii)  At  least  one  member  of  each  well- 
servicing  crew  shall  be  trained  in  well 
control  in  accordance  with  the 
provisions  of  paragraphs  (g)  through  (i) 
of  §  250.213.  Well-completion  and 
workover  well  control,  of  this  part,  and 
shall  be  present  in  the  immediate  area  of 
the  work  at  all  times  that  snubbing,  coil- 
tubing,  or  small-tubing  operations  are 
conducted  in  the  OCS.  For  the  purpose 
of  this  subpart  well  servicing  consists  of 
snubbing,  coil-tubing,  and  small-tubing 
operations. 
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(3)  Personnel  engaged  in  oil  or  gas 
production  operations  and  classified  as 
production  safety  system  personnel 
(includes  personnel  engaged  in  the 
installation,  repair,  testing, 
maintenance,  or  operation  of  surface  or 
subsurface  safety  devices  and  the 
individual  on  the  platform  who  has 
overall  responsibility  for  production 
operations}  shall  be  trained  in 
accordance  with  the  provisions  of 
S  250.214.  Production  safety  system 
training,  of  this  part. 

(c)  Training  records.  A  training 
organization  that  provides  training  for 
lessee  and  contractor  employees 
identified  in  paragraph  (b)  of  this 
section  shall  maintain  a  record  of  the 
training  provided  each  trainee.  The 
training  organization  shall  provide  each 
trainee  who  successfully  completes  a 
training  course  the  dorumentation 
prescribed  m  this  subpart.  A  cooy  of 
that  documentation  shall  be  in  the 
possession  of  the  employee  while  on  the 
job  or  otherwise  maintained  at  the  job 
site.  A  training  organization  shall  not 
provide  documentation  of  successful 
completion  of  a  refresher  course,  unless 
the  training  organization  determines  the 
date  of  the  trainee's  most  recent  basic  or 
advanced  course  and  most  recent 
refresher  course  to  verify  that  the 
trainee  is  eligible  to  extend  his/her 
qualifications  through  completion  of  a 
refresher  course. 

(d)  Relief  assignments.  Any  individual 
who  temporarily  works  in  place  of 
another  individual  who  has  a  job 
classification  covered  in  paragraph  (b) 
of  this  section  shall  have  successfully 
completed  the  training  requirements  of 
that  job  classification,  unless  the 
temporary  service  is  performed  under 
the  direct  supervision  of  an  individual 
onsite  who  has  successfully  completed 
the  required  training  for  that  job 
classification. 

(e)  Changes  in  certification.  A  change 
in  certification  for  a  different  job 
classification  can  only  be  accomplished 
through  the  successful  completion  of  an 
approved  basic  or  advanced  course  in 
well  control  designed  to  qualify  the 
individual  in  the  new  job  classification. 
An  individual  who  has  successfully 
completed  a  training  program  for  a  given 
job  classification  cannot  change  his/her 
certificate  of  training  (e.g.,  from  well- 
completion  and  well-workover 
supervisor  to  drilling  supervisor  or  from 
surface  to  subsea)  by  successfully 
completing  a  refresher  course. 

(f)  Frequency  of  training.  (1)  A  basic 
or  advanced  course  in  well  control  or 
production  safety  systems  must  be 
successfully  completed  within  80  days 
before  or  after  the  fourth  anniversary  of 
the  date  of  the  individual's  last 


successful  completion  of  a  basic  or 
advanced  course. 

(2)  Individuals  are  required  to 
successfully  complete  an  approved 
refresher  well-control  course  within  60 
days  before  or  after  the  first,  second, 
and  third  anniversary  of  the  date  of  the 
individual's  last  successful  completion 
of  a  basic  or  advanced  course  in  well 
control. 

(3)  Individuals  are  required  to 
successfully  complete  an  approved 
refresher  course  in  production  safety 
systems  within  60  days  before  or  after 
the  second  anniversary  of  the  date  of 
the  individual's  last  successful 
completion  of  a  basic  or  advanced 
course  in  production  safety  systems. 

(4)  A  worker  who  does  not  complete  a 
refresher  course  during  the  specified 
penod  in  paragraphs  10(2)  and  {f){3)  of 
this  section  shall  successfully  complete 
a  basic  course  or  an  advanced  course  to 
recertify. 

(g)  Other  training  requirements.  Well- 
control  training  requirements  for 
individuals  who  work  in  OCS  drilling, 
well-completion,  and  well-workover 
operations  and  production  safety  system 
training  for  individuals  who  work  with 
production  safety  systems  are  detailed 
in  this  subpart.  Additional  training 
requirments  are  specified  in  other 
subparts  and  include  the  following: 

(1)  Pollution  conU-ol — subpart  C. 
§  250.43  of  this  part. 

(2)  Crane  operation — subpart  D. 
§  250.51(g)  of  this  part. 

(3)  Welding  and  burning — subpart  D. 
§  250.52(b]  of  this  part,  and 

(4)  Hydrogen  sulfide  ti-aining — subpart 
D.  S  250.67(h)(2)  of  this  part 

(h)  Departures.  The  MMS  may 
approve  departures  from  these 
requirements  when  it  is  determined  that 
such  departure  will  not  result  in  a 
reduction  of  the  qualifications  of 
personnel  and  that  the  departure  is 
necessary  due  to  unavoidable 
circumstances  that  make  compliance 
with  the  requirements  infeasible  or 
impractical. 

{  2Sa21 1    Approval  of  tra«n<ng  progrwn. 

(a)  Application  for  approval.  Training 
programs  and  implementation  plans  for 
basic,  advanced,  and  refresher  courses 
in  well  control  and  production  safety 
systems  shall  be  submitted  to  the  Chief, 
Inspection  and  Enforcement  Division. 
Training  programs  submitted  by  training 
organizations  for  approval  and 
certification  shall  comply  with  the 
following: 

(1)  Two  copies  of  a  comprehensive 
detailed  presentation  of  the  proposed 
training  program  and  implementation 
plan  shall  be  submitted  in  looseleaf 
binder  format. 


(2)  All  proposed  ti-aining  programs 
and  plans,  together  with  related 
correspondence,  shall  be  mailed  to  the 
Chief,  Inspection  and  Enforcement 
Division;  Minerals  Management  Service: 
Mail  Stop  4800;  381  Elden  Street; 
Hemdon.  Virginia  22070-4817. 

(3)  The  proposed  training  program  and 
plan  shall  include  the  following: 

(i)  A  training  manual  that  is 
representative  of  the  subject  matter  to 
be  addressed  during  the  course  as  it  will 
be  taught  by  the  training  organization. 

(ii)  An  implementation  plan  furnishing 
the  information  described  in  this 
paragraph  and  either  paragraph  (c),  (d), 
or  (e)  of  this  section. 

(iii)  A  cross-reference  relating 
elements  described  in  the  training 
manual  to  the  requirements  of  this 
subpart. 

(4)  Courses  submitted  for  approval 
shall  be  identified  with  regard  to  course 
name,  type,  and  options.  A  course 
required  for  drilling  supervisors  is 
designated  as  a  "well-control  course  for 
drilling  operations,"  a  course  for  well- 
completion  and  well-workover 
supervisors  performing  operations  with 
the  tiee  removed  is  designated  as  a 
"well-control  course  for  well-completion 
and  well-workover  operations,"  a  course 
for  well-servicing  personnel  is 
designated  as  a  "well-control  course  for 
well-servicing  operations,"  and  a  course 
for  personnel  engaged  in  oil  or  gas 
production  operations  and  classified  as 
production  safety  system  personnel  is 
designated  as  a  "production  safety 
system  course."  Course  types  are  basic, 
advanced,  and  refresher.  Course  options 
for  well-control  courses  for  drilling 
operations  and  for  well-completion  and 
well-workover  operations  are  "surface" 
and  "subsea."  Course  options  for  well- 
control  courses  for  well-servicing 
operations  are  "coil  tubing",  "small 
tubing",  "snubbing",  "coil  tubing  and 
small  tubing",  "coil  tubing  and 
snubbing",  "small  tubing  and  snubbing." 
and  "small  tubing,  coil  tubing,  and 
snubbing." 

(i)  Well-control  courses  for  drilUng 
operations  shall  include  a  total  number 
of  hours  equal  to  or  greater  than  the 
hours  listed  below.  "The  total  number  of 
hours  shall  include,  on  a  per  student 
basis,  hours  of  instruction  on  subject 
matter  covred  in  the  approved  course 
curriculum,  hours  of  simulator  time,  and 
time  for  completion  of  test. 


Type 

Option 

Minimuro 
total  horn 

Base  or  wti/snoad. 

BasK  or  advanced 

Refre«h«f 

SurlM*  — 
SubMa 

Surlece.-- „ 

32 
96 

8 
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Type 

Option 

Minimum 
total  hours 

Refresher 

Sut>sea 

B 

(ii)  Well-control  courses  for  well- 
completion  and  well-workover 
operations  shall  include  a  total  number 
of  hours  equal  to  or  greater  than  the 
hours  listed  below.  The  total  number  of 
hours  shall  include,  on  a  per  student 
basis,  hours  of  instruction  on  subject 


Type 


Basic  or  advanced.. 
Basic  or  advarxMd.. 
Basic  or  advanced.. 

Refresher 

Refresher 

Refresher 


matter  covered  in  the  approved  course 
curriculum,  hours  of  simulator  time,  and 
time  for  completion  of  test. 


Type 


option 


Minimum 
totai  hours 


Basic  or  advanced 

Surface 

32 

Basic  or  advanced 

Subsea 

36 

Refresher „.„™™.. 

Surface 

e 

Refresher 

Subsea 

6 

Option 


(iii)  Well-control  courses  for  well- 
servicing  operations  shall  include  a  total 
number  of  hours  equal  to  or  greater  than 
the  hours  listed  below.  The  total  number 
of  hours  shall  include,  on  a  per  student 
basis,  hours  of  instruction  on  subject 
matter  covered  in  the  approved  course 
curriculum  and  time  for  completion  of 
test. 


Coil  tubing,  small  tubing,  or  snutibing - 

Coil  tubing  and  small  tubing,  coil  tubing  and  snubbing,  or  small  tubing  and  snubbing .. 

Coil  tubing,  small  tubing,  and  snubbing 

Coil  tubing,  small  tutMng,  or  snubbing 

Coti  tubing  and  small  tubing,  coil  tubing  and  snubbing,  or  small  tubing  and  snubbing ., 
Coil  tubing,  small  tubing,  and  snubbirig 


Minimum 
total  hours 


140 

190 

24.0 

40 

55 

7.0 


(iv)  Courses  that  combine  a  basic  or 
advanced  course  in  well  control  for 
drilling  operations  with  a  basic  or 
advanced  course  in  well  control  for 
well-completion  and  well-workover 
operations  for  either  a  surface  or  subsea 
option  shall  include  a  total  number  of 
hours  equal  to  or  greater  than  the  hours 
listed  below.  The  total  number  of  hours 
shall  include,  on  a  per  student  basis, 
hours  of  instruction  on  subject  matter 
covered  in  the  approved  course 
curriculum,  hours  of  simulator  time,  and 
time  for  completion  of  test. 


Type 

Option 

Minimum 
total  hours 

Basii::  or  advanced 

Surface 

Subsea -. 

Surface 

Subsea 

44 

Basic  Of  advanced          

48 

Refresher          

12 

12 

(v)  Courses  that  combine  a  course  in 
well  control  for  drilling  operations  or  a 
course  in  well  control  for  well- 
completion  and  well-workover 
operations  for  the  surface  option  with  a 
course  in  well  control  for  well  servicing 


Type 


Basic  or  advanced.. 
Basic  or  advanced.. 
Basic  or  advanced.. 

Refresher 

Refresher 

Refresfier 


Option 


shall  include  a  total  number  of  hours 
equal  to  or  greater  than  the  hours  listed 
below.  The  total  number  of  hours  shall 
include,  on  a  per  student  basis,  hours  of 
instruction  on  subject  matter  covered  in 
the  approved  course  curriculum,  hours 
of  simulator  time,  and  time  for 
completion  of  test  Basic  or  advanced 
courses  for  the  subsea  option  shall 
include  4  hours  more  than  indicated  for 
surface  courses.  Refresher  courses  for 
the  subsea  option  shall  include  a 
minimum  number  of  hours  as  required 
for  surface  refresher  courses. 


Coil  tubing,  small  tubing,  or  snutJbing 

Coil  tubing  and  small  tutMng,  cal  tubing  and  snubbing,  or  small  tubbing  and  snobbmg 

Coil  tubing,  small  tubing,  and  snubbing 

Coil  tubing,  small  tubir>g.  or  8riubt)ing 'ZZ"1'L""' 

Coil  tubing  and  small  tubing,  coil  tubing  and  snubbing,  of  small  haling  artd  snubbing.... 
Coil  tubing,  small  tubing,  and  snubbing 


Minimum 
total  hours 


43 
48 
58 

10 

11 

12 


(vi)  Courses  that  combine  a  course  in 
well  control  for  drilling  operations 
(surface  option),  a  course  in  well  control 
for  well-completion  and  well-workover 
operations,  and  a  course  in  well  control 
for  well  servicing  shall  include  a  total 


Type 


Basic  or  advanced.. 
Basic  or  advanced.. 
Basic  or  advanced^ 

Refresher „ „ 

Refresher _ 

Refresher 


number  of  hours  equal  to  or  greater  than 
the  hours  listed  below.  The  total  number 
of  hours  shall  include,  on  a  per  student 
basis,  hours  of  instruction  on  subject 
matter  covered  in  the  approved  course 
curriculum,  hours  of  simulator  time,  and 


Option 


time  for  completion  of  test.  Basic  or 
advanced  courses  for  the  subsea  option 
shall  include  an  additional  4  hours. 
Refresher  courses  for  the  subsea  option 
need  not  add  additional  hours. 


Coil  tubing,  small  tut>ing,  or  snubbing 

Coil  tubing  and  sfrall  tubing,  coil  tubing  and  snubbing,  or  small  tubing  and  snobbmg.. 

Coil  tubing,  small  tubing,  and  snubbing - ' • — 

Coil  tubing,  small  tutJing.  or  snutjbing • — 

Coil  tubing  and  small  tubing,  coil  tubing  and  snubbing,  or  stmII  tubing  and  snubbing . 
Cod  tubing,  small  lulMng.  and  snubbing 


Minimum 
total  hours 


55 

80 
65 

14 
15 
16 
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(vii)  Courses  in  production  safety 
systems  shall  include  a  total  number  of 
hours  equal  to  or  greater  than  the  hours 
listed  below.  The  total  number  of  hours 
shall  include,  on  a  per  student  basis, 
hours  of  instruction  on  subject  matter 
covered  in  the  approved  course 
curriculum,  hours  of  hands-on  training, 
and  time  for  completion  of  test. 


1     Mifwnum 
^i'P*                              !    toUl  hours 

Baaic  Of  sdvancwl 

Ratreahar 

32 
8 

(viii)  Courses  that  combine  a  course  in 
production  safety  systems  with  any 
other  course  shall  include,  on  a  per 
student  basis,  a  total  number  of  hours  of 
instruction  on  subject  matter  covered  in 
the  approved  course  curriculum,  hours 
of  hands-on  training,  and  time  for 
completion  of  test  equal  to  or  greater 
than  the  number  of  hours  required  for 
the  appropriate  course  in  production 
safety  systems  plus  the  number  of  hours 
required  for  the  course  with  which  the 
course  in  production  safety  systems  is 
being  combined. 

(5)  Course  participants  who  are 
absent  from  any  part  of  a  course  shall 
make  up  the  missed  portion  within  7 
days  of  the  end  of  the  course  and  before 
a  written  or  simulator  test  is 
administered  and  before  a  certificate  of 
successful  completion  is  awarded.  A 
student  who  missed  a  total  of  12  hours 
or  more  of  instruction  for  a  basic  or 
advanced  course  or  4  hours  or  more  of 
instruction  for  a  ref-esher  course  shall 
repeal  and  successfully  complete  the 
entire  course. 

(6)  Classes  shall  contain  no  more  than 
21  candidates  per  lecture.  A  record  of 
each  candidate's  eMendance,  including 
makeup  actions  where  a  part  of  a  course 
is  missed,  shall  be  maintained  by  the 
instructor. 

(7)  Training  orjjanizations  shall 
furnish  MMS  onsite  evaluators  with  a 
copy  of  the  training  program  and 
implementation  plan  approved  by  MMS 
for  their  use  dunng  an  onsite  evaluation. 

(8)  A  schedule  of  the  courses  that  will 
be  offered  by  a  training  organization 
shall  be  submitted  to  MMS  after  a 
training  program  is  approved.  A  new 
course  schedule  shall  be  submitted  at 
least  annually  thereafter.  The  schedule 
shall  include  the  name  of  the  course, 
class  date,  type  of  course,  and  location 
where  the  course  will  be  taught.  The 
MMS  shall  be  given  advance  notice  of 
any  changes  to  the  schedule. 

(9)  Training  organizations  shall  retain 
records  in  a  readily  accessible  filing 
system  for  a  period  of  5  years  starting 
with  the  date  a  training  progra.m  and 


plan  are  approved,  (e.g.,  at  the  end  of 
the  fifth  year,  a  training  organization 
may  destroy  the  records  of  the  first  year, 
and  at  the  end  of  the  sixth  year,  a 
training  organization  may  destroy  the 
records  of  the  second  year).  The  records 
to  be  retained  are  as  follows: 

(i)  Complete  and  current  training 
program. 

(ii)  Complete  and  current  technical 
training  manual. 

(iii)  Daily  attendance  record. 

(iv)  Student's  written  test  and  retest. 

(v)  Evaluation  of  student's  simulator 
test  and  retest. 

(vi)  Student's  completed  "kill  sheet" 
for  simulator  test  and  retest. 

(vii)  For  refresher  course,  verification 
that  the  student  has  successfully 
completed  basic,  advanced,  and 
refresher  courses  as  required. 

(viii)  Copy  of  each  student's 
certificate. 

(ix)  Copy  of  each  class  roster. 

(x)  Copies  of  notification  to  MMS  of 
all  schedules  and  schedule  changes. 

(10)  Training  programs  shall  be 
approved  for  a  maximum  of  4  years. 

(11)  For  basic  courses,  training 
organizations  shall  provide  all 
candidates  with  a  copy  of  the  training 
manual  for  use  and  future  reference  by 
the  candidates.  For  refresher  courses 
and  for  advanced  courses,  training 
organizations  shall  provide  each 
candidate  with  handouts  necessary  to 
update  the  manuals  the  candidates  has 
as  a  result  of  previous  training  courses. 

(12)  A  notification  letter  shall  be  sent 
to  the  Chief,  Offshore  Inspection  and 
Enforcement  Division,  at  the  address 
shown  in  paragraph  (a)(2)  of  this  section 
within  30  days  of  course  completion 
informing  MMS  of  each  candidate  who 
successfully  completed  the  approved 
course.  This  letter  shall  contain  the 
following  information  for  each 
candidate: 

(i)  Name  of  training  organization, 

(ii)  Course  location  (e.g..  Thibodeaux. 
Louisiana). 

(iii)  Candidate's  full  name, 

(iv)  Name  of  course  (e.g..  Drilling  Well 
Control  or  Wall  Servicing). 

(v)  Course  type  (i.e..  basic  advanced, 
or  refresher  training). 

(vi)  Options  (e.g  ,  subsea  BOP  stack 
qualification), 

(vii)  Date  candidate  successfully 
completed  course, 

(vui)  Name(s)  of  instructor(8)  teaching 
the  course  and  the  portions  of  the  course 
taught  by  each  instructor, 

(ix)  Either  a  candidate's  social 
security  number  or  an  MMS-issued 
identification  number, 

(x)  Candidate's  employer, 

(xi)  Actual  job  title  of  candidate, 


(xii)  Job  classir.caticn  fcr  which 
certiHcation  is  awarded, 

(xiii)  Test  score  for  each  candidate 
awarded  a  certificate.  For  combination 
courses,  tests  shall  have  a  separate  test 
element  for  each  course  designation  and 
for  each  course  option.  Each  test 
element  shall  be  scored  separately,  and 
all  element  scores  shall  be  submitted. 
For  example,  if  a  student  takes  a  course 
for  subsea  drilling  well  control  and  well 
completion  and  well  workover,  test 
scores  would  be  submitted  for  the 
drilling  portion  of  the  test,  the  well- 
completion  and  well-workover  portion 
of  the  test,  and  the  subsea  portion  of  the 
test. 

(xiv)  Training  organization  name  and 
date  of  last  basic  training  course  or 
advanced  course  for  the  same  job 
category  (i.e..  drilling,  well  completion 
and  well  workover.  well  servicing,  or 
production  safety  systems)  attended  by 
candidate,  and 

(xv)  Training  organization  name  and 
date  of  last  refresher  course  taken  by 
candidate. 

(b)(1)  Courses  approved  under 
MMSS-OCS-T  1,  Training  and 
Qualifications  of  Personnel  in  Well- 
Control  Equipment  and  Techniques  for 
Drilling  on  Offshore  Locations,  prior  to 
February  25, 1991,  are  deemed  approved 
as  drilling  well-control  training  under 
this  subpart  until  the  expiration  of  the 
existing  approval.  However,  individuals 
completing  courses  approved  under 
MMSS-OCS-T  1  will  only  become 
certified  for  the  applicable  job 
classifications  for  which  the  course  was 
approved.  For  example,  an  individual 
completing  a  driller's  course  approved 
under  MMSS-OCS-T  1  would  not  be 
qualified  as  a  toolpusher  or  operator's 
representative  without  first  taking  the 
appropriate  course  approved  under 
MMSS-OCS-T  1  or  taking  a  drilling 
supervisor's  course  approved  under  this 
subpart. 

(2)  Applications  for  recertification  of 
courses  shall  be  submitted  at  least  90 
days  prior  to  the  fourth  anniversary  of 
the  effective  date  of  the  program 
approval  and  shall  state  the  changes, 
additions,  or  deletions,  if  any.  to  the 
previously  approved  training  program 
course  material,  curriculum,  and 
implementation  plan. 

(c)  Basic  course.  Training 
organizations  applying  for  approval  and 
certification  for  a  basic  course  shall 
submit  a  proposed  course  training 
program  and  implementation  plan  that 
addresses  each  of  the  following: 

(1)  A  curriculum  outline  describing 
subject  matter  content  in  relation  to  the 
requirements  of  these  regulations.  The 
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outline  submitted  shall  be  similar  to  tbe 
formal  presented  below: 

]ob  Classification 

First  Day — (Number  of  Inetructional  Hours) 

Subject  X — 5  hours 

Detail  A 

Detail  B 

Detail  C 

Subject  Y — 3  hours 

Detail  D 

Subject  Z — 2  hours 

Detr  •  ^ 

Detail  t 

Second  Day — (etc.) 

(2)  The  name(s)  and  qualifj'ing 
credentials  of  inslructor(s)  including 
education  and  experience  (both  work 
experience  and  teaching  experience) 
and  the  portions  of  tl  e  course  each  is 
qualified  to  teach. 

(3)  The  mailing  and  street  address  of 
the  facility  where  training  records  will 
be  maintained,  the  street  address  and 
directions  to  the  training  facility,  and  a 
description  of  the  training  facility, 
including  identification  of  the  lecture 
area,  the  simulator  area,  and  a 
description  of  how  the  simulator  area 
will  be  separate  from  the  lecture  area. 

(4)  Material  presentation  method 
(lecture,  video,  filmstrip,  etc.)  indicating 
the  amount  and  approximate  percentage 
of  overall  instructional  time  that  each 
method  of  presentation  will  use  as 
shown  in  the  following  example: 

(i)  Percentage  of  time  by  presentation 
method: 

Lecture — 70  percent 
Video  tape — 10  percent 
Fiimslrip — 10  percerrf 
Simulator — 10  percent. 

(ii)  Amount  of  time  by  method  of 
presentation: 

Subject  X— 4-hour  lecture  plus  1-hour  \ideo 

tape. 
Subject  ■y — 2-hour  lecture  plus  1-bour 

nimstrip. 

(5)  A  narrative  description  of  the 
testing  procedures  (including  a  copy  of  a 
sample  written  test(s)  to  be  given  to 
candidates  in  each  job  classification). 
Testing  procedures  shall  meet  the 
following  criteria: 

(i)  Take-home  tests  shall  not  be 
permitted. 

(;i)  A  candidate  must  correctly  answer 
at  least  70  percent  of  all  lest  questions 
of  each  testing  element  to  receive  a 
passing  grade.  A  trainee  who  receives 
less  than  a  passing  grade  on  one  or  more 
testing  elements  may  be  considered  to 
have  passed  those  course  elements  or 
options  for  which  the  trainee  received 
passing  grades.  For  example,  a  student 
who  is  seeking  certification  in  drilling 
well  control,  well-completion  and  weil- 
workover  well  control,  and  well 
servicing  and  receives  grades  of  70 


percent  or  above  on  the  drilling  well- 
control  portion  of  the  test  and  the  well- 
completion  and  well-workover  portion 
of  the  test  but  receives  a  grade  below  70 
percent  on  the  well-servicing  portion  of 
the  test,  would  receive  certification  in 
drilling  well  control  and  well-completion 
and  well-workover  well  control  only. 

(iii)  Tests  shall  be  given  for  each  area 
of  training. 

(iv)  Tests  shall  be  nonrepetitive  and 
confidential.  All  test  results  shall  be 
retained  tn  the  students  file. 

(v)  A  retest  may  be  given  to  a 
candidate  provided  that  the  retest  is 
accomplished  within  48  hours  of  the 
initial  test.  Questions  or  problems  used 
to  retest  a  candidate  shall  be  different 
from  but  of  comparable  difiiculfy  to  the 
questions  and  problems  used  in  the 
original  test.  If  a  candidate  fails  to 
answer  correctly  at  least  70  percent  of 
all  questions  and  problems  on  a  retest. 
the  candidate  must  repeat  and 
successfully  complete  the  entire  basic 
course  before  he/she  receives  a 
certificate  of  successful  completion. 

(e)  A  copy  of  proposed  handouts, 
materials,  or  manuals  to  be  provided 
and  reidined  for  use  and  future 
reference  by  the  candidates.  These 
combined  reference  m.aterials  shall  form 
a  student's  complete  training  manual. 

(7)  A  copy  of  the  proposed  certificate 
of  successful  completion  designed  to 
include  the  following; 

(i)  Candidate's  full  name, 

(ii)  Either  a  candidate's  social  security 
number  or  an  MMS  issued  identification 
number. 

(iii)  Name  of  the  training  organization, 

(iv)  Course  name  (e.g..  Basic  Course  in 
D.-illmg  Well  Control), 

(v)  Option  (e.g.,  subsea  BOP  stack 
qualification), 

(vi)  Date  of  successful  completion, 

(vii)  Job  classification  for  which 
certificate  is  awarded  (e.g.,  drilling 
supervisor),  and 

(viii)  For  refresher  courses,  the  date  of 
most  recent  successful  completion  of 
basic  course  or  advanced  course  for 
which  the  refresher  course  is  given. 

(SJ  The  applicant  shall  also  state  the 
special  methods  that  will  be  used  to 
instruct  and  test  those  individual 
C'Tndidates  who  are  belie\'ed  to  be 
qualified  but  who  respond  poorly  to 
conventional  education  and  testing 
techniques.  Tlie  special  methods  may 
i:icl'ude,  but  need  not  be  limited  to,  oral 
assistance  during  testing  and/or  tutorial 
assistance. 

(d)  Advanced  course.  Training 
oiganizations  applying  for  approval  and 
ccrtifciation  for  an  advanced  course 
shall  submit  a  proposed  course  program 
and  implementaiton  plan  that  includes 
the  information  identified  in  paragaph 


(c)  of  this  section  for  a  basic  course  and 
any  additional  material  proposed  for 
inclusion  in  the  course.  Thie  additional 
material  may  include  new  or  advanced 
concepts  and  techniques,  case  studies, 
or  other  material.  Testing  requirements 
for  an  advanced  course  are  the  same  as 
for  a  basic  course. 

(e)  Refresher  course.  Training 
organizations  applying  for  approval  and 
certificabon  for  a  refresher  course  shall 
submit  a  proposed  training  program  and 
implementation  plan  that  addresses 
each  of  the  following: 

(1)  A  curriculum  outline  describing 
subject  matter  content  in  relation  to  the 
requirements  of  these  regulations. 

(2)  The  name(s]  and  qualifying 
credentials  of  instructors  including 
education  and  experience  (k)Oth  work 
experience  and  teaching  experience) 
and  the  portions  of  the  course  each  is 
qualified  to  teach. 

(3)  The  mailing  and  street  address  of 
the  facility  where  training  records  will 
be  maintained,  the  street  address  and 
directions  to  the  training  facility,  and  a 
description  of  the  training  facility. 
including  identification  of  the  lecture 
area  and  the  simulator  area,  and  a 
description  of  how  the  simulator  area 
will  be  separated  from  the  lecture  area. 

(4)  Materia!  presentation  method 
(lecture,  video,  filmstrip,  etc.)  indicating 
the  amount  of  time  that  will  be  used  for 
each  method  of  presentation. 

(5)  A  copy  of  the  proposed  handouts, 
materials,  or  manuals  to  be  provided 
and  retained  for  use  and  future 
reference  by  the  candidates.  These 
combined  reference  materials  shall  form 
the  ccmpiete  refresher  L'-aining  manuaL 
Submission  of  the  refresher  training 
maua!  is  not  required  for  training 
Of^anizations  that  are  already  approved 
and  certified  to  teach  a  basic  course, 
provided  the  refresher  manual  includes 
the  samie  material  approved  for  the 
tiaining  manual  for  the  basic  course. 

(6)  A  copy  of  proposed  certificate  of 
successful  completion  including  the 
following: 

(i)  Candidate's  full  name, 

(ii)  Either  a  candidate's  social  security 
number  or  an  MMS-issued  identification 
number. 

(iii)  Name  of  traning  organization, 

(iv)  Course  name  (e.g.,  Refresher 
Course  in  Drilling  Well  Control), 

(v)  Option  (e.g.,  subsea  BOP  stack 
qualification), 

(vi)  Date  of  successful  completion, 
and 

(vii)  Job  classification  for  which 
certificate  is  awarded  (e.g.,  drilling 
supervisor). 

in  Training  organizations  are  subject 
to  announced  or  unannounced  audits. 
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9  2S0.212    OrtWng  »»«IH»irtrol  tralnlnfl. 

(a)  Floorhanda  training.  Floorhands 
engaged  in  drilling  operations  in  the 
OCS  shall  be  trained  in  well  control  in 
accordance  with  the  following  criteria: 

(1)  Floorhands  shall  receive  general 
instructions  on  BOP  equipment  and 
procedures  consistent  with  the  type  of 
BOP  system,  procedures  utilized  on  the 
drdling  rig  upon  which  a  floorhand  is 
employed,  and  a  general  discussion  of 
pollution  prevention  and  waste  disposal 
with  emphasis  on  its  relation  to  well 
control.  Instnictions  to  floorhands  shall 
include  the  purpose,  operation,  and 
general  care  for  the  following: 

(i)  Annular  BOP  with  and  without 
diverter  system. 
(ii)  Diverter  system. 
(iii)  Ram-type  BOP, 
(iv)  Accumulator  system, 
(v)  Drill  string  inside  BOP. 
(vi)  Drill-string  safety  valve, 
(vii)  Kelly  cock, 
(viii)  Choke  manifold, 
(ix)  Degasser.  and 
(x)  Adjustable  choke. 

(2)  In  addition  to  the  above, 
floorhands  shall  receive  instructions  on 
the  purpose,  operation,  and  general  care 
of  the  following  auxiliary  equipment: 

(i)  Mud-pit  level  indicator, 

(ii)  Mud-volume  measuring  device. 

(iii)  Mud-return  indicator, 

(iv)  Cas  detector, 

(v)  Mud-gas  separator,  and 

(vi)Trip  tank. 

(3)  Floorhands  shall  receive  general 
instructions  on  well-control  operations 
and  hands-on  training  at  the  job  site  for 
activities  such  as  operation  of  the  choke 
manifold,  stand  pipe,  and  mud-room 
valves,  which  require  settings  for  well- 
control  operations  different  from  those 
used  in  normal  drilling  operations. 

(4)  Floorhands  shall  receive  genera! 
instructions  on  the  care,  handling,  and 
characteristics  of  drilling  and 
completion  fluids  including: 

(i)  Density, 

(ii)  Viscosity, 

(ill)  Fluid  loss, 

(iv)  Salinity, 

(vj  Cas  cutting,  and 

(vi)  Procedure  for  increasing  density. 

(5)  Floorhands  shall  receive  general 
instructions  on  warning  signals  that 
indicate  that  a  kick  is  occurring  or  about 
to  occur  or  conditions  that  can  lead  to  a 
kick,  including  the  following: 

(i)  Cain  in  pit  volume, 

(ii)  Increase  in  return  fluid-flow  rate, 

(ill)  Hole  not  taking  proper  amount  of 
fluid  during  trips. 

(iv)  Well  flowing  with  pump  shut 
down, 

(v)  Sloughing  shale  and  its  appearance 
at  the  surface. 

(vi)  Drilling  rate  change. 


(vii)  Change  in  salinity  of  drilling 
fluid. 

(viii)  Change  in  flow  properties  of 
drilling  fluid,  and 

(ix)  Trip,  connection,  and  background 
gas  changes. 

(b)  Qualification  procedures  for 
floorhands.  No  floorhand  shall 
participate  in  drilling  operations  in  the 
OCS  for  more  than  6  months  unless  the 
following  qualifications  are  met: 

(1)  A  floorhand  shall  successfully 
complete  training  in  well  control  for 
floorhands  that  meets  the  criteria  set 
forth  in  paragraph  (a)  of  this  section. 
Documented  evidence  of  each 
successfully  completed  element  of 
training  shall  be  maintained  at  the  job 
site. 

(2)  A  floorhand  shall  successfully 
complete  a  qualifying  test  consisting  of 
participation  in  a  well-control  drill  at 
the  job  site  carried  out  within  the  time 
limit  prescribed  The  time  required  for  a 
floorhand  to  carry  out  his/her 
responsibility  during  the  well-control 
drill  shall  be  entered  on  the  driller's  log. 
and  appropriate  documentation  shall  be 
furnished  to  the  employee. 

(3)  To  maintain  qualification,  a 
floorhand  must  participate  in  well- 
control  drills,  as  prescribed  in  subpart 
D,  S  250.58,  of  this  part.  The  date  and 
time  required  to  complete  each  drill 
shall  be  recorded  on  the  driller's  log. 

(4)  A  training  manual  containing 
instructional  material  on  the  subjects 
described  in  paragraph  (a)  of  this 
section  shall  be  provided  to  floorhands 
for  their  use  and  retention  for  future 
reference. 

(c)  Basic  well-control  course  for 
drilling  supervisors.  Individuals  who 
work  as  a  drilling  supervisor  in  drilling 
operations  in  the  OCS  shall  be  trained 
in  well  control  for  drilling  operations  in 
accordance  with  the  following; 

(1)  A  candidate  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  with  regard  to  well-control 
operations  and  BOP  equipment.  Copies 
of  the  regulations  or  abstracts  of 
pertinent  provisions  shall  be  furnished 
to  the  candidate.  This  material  shall  be 
kept  current  so  that  it  reflects  the  latest 
revisions  or  additions  to  Government 
requirements.  At  a  minimum,  these 
instructions  shall  cover  the  following 
subject  matter: 

(i)  Drilling  procedures  including  a 
general  discussion  of  how  field  drilling 
rules  may  modify  other  requirements, 

(ii)  Wellbore  plugging  and 
abandonment,  and 

(iii)  A  general  discussion  of  pollution 
prevention  and  waste  disposal  with 
emphasis  on  its  relation  to  well  control. 


(2)  Candidates  shall  receive 
instructions  on  the  care,  handling,  and 
characteristics  of  drilling  and 
completion  fluids  including  tbf    • 
following: 

(i)  Density, 

(ii)  Viscosity. 

(iii)  Fluid  loss. 

(iv)  Salinity. 

(v)  Gas  cutting,  and 

(vi)  Procedure  for  increasing  density. 

(3)  Candidates  shall  receive 
instructions  on  the  major  causes  of  an 
uncontrolled  flow  from  a  well  including 
the  following: 

(i)  Failure  to  keep  the  hole  full. 

(ii)  Swabbing  effect  of  pulling  the 
pipe, 

(iii)  Loss  of  circulation, 

(iv)  Insufficient  density  of  drilling 
fluid, 

(v)  Abnormally  pressured  formations, 
and 

(vi)  Effect  of  too  rapid  lowering  of 
pipe  in  the  hole. 

(4)  Candidates  shall  receive 
instructions  on  the  importance  of 
measuring  the  volume  of  fluid  required 
to  fill  the  hole  during  the  trips  and 
methods  for  measuring  and  recording 
hole-fill  volumes.  These  instructions 
shall  include  the  imporiance  of  filling 
the  hole  as  it  relates  to  shallow-gas 
conditions. 

(5)  Candidates  shall  receive 
instructions  on  the  warning  signals  that 
indicate  that  a  kick  is  occurring  or  about 
to  occur  and  on  conditions  that  can  lead 
to  a  kick  including  the  following: 

(i)  Gain  in  pit  volume, 

(ii)  Increase  in  return  fluid-flow  rate. 

(iii)  Hole  not  taking  proper  amount  of 
fluid  during  trips, 

(iv)  Drilling  rate  change, 

(v)  Decrease  in  circulating  pressure  or 
increase  in  pump  strokes, 

(vi)  Trip,  connection,  and  background 
gas  change, 

(vii)  Gas-cut  mud. 

(viii)  Water-cut  mud  or  chloride 
concentration  change, 

(ix)  Sloughing  shale  and  its 
appearance  at  the  surface, 

(x)  Well  flowing  with  pump  shut 
down,  and 

(xi)  Change  in  flow  properiies  of 
drilling  fluid. 

(6)  Candidates  shall  receive 
instructions  on  the  correct  procedures 
for  shutting  in  a  well  for  well-control 
purposes,  including  use  of  the  BOP 
system,  the  choke  manifold,  and/or  the 
diverter  system  for  well  control.  These 
instructions  shall  include  the  sequential 
steps  to  be  followed. 

(7)  Candidates  shall  receive 
instructions  on  one  of  the  following 
constant  bottomhole  pressure  methods 
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of  well  control,  including  those 

conditions  that  may  be  unique  to  either 

a  surface  or  tubsea  BOP  stack: 
(i)  Driller's  method, 
(ii)  Wait-and-weight  method, 
(iii)  Concurrent  (circulate  and  weight) 

method,  and 
(iv)  Other  apphcable  constant 

bottomhole  pressure  methods. 

(8)  Candidates  shall  participate  in 
well-control  exercises  using  a  well 
simulator  or  a  model  well  in  accordance 
with  paragraph  (f)  of  this  section.  The 
simulator  shall  be  suitable  for  modeling 
of  drilling  well-control  problems. 

(9)  Candidates  shall  be  instructed  on 
calculations  used  in  well  control  and  the 
basis  for  their  use  including  the 
following: 

(i)  Fluid-density  increase  required  to 
control  fluid  flow  into  wellbore. 

(ii)  Conversion  between  fluid  density 
and  pressure  and  the  importance  of  that 
conversion  in  understanding  danger  of 
formation  breakdown  under  the 
pressure  caused  by  the  fluid  column 
particularly  when  setting  casing  in 
shallow  formation, 

(iii)  Calculation  of  equivalent 
pressures  at  the  casing  seat  with 
emphasis  on  the  importance  of  casing 
seat  depth, 

(iv]  Drop  in  pump  pressure  as  fluid 
density  increases  during  well-control 
operations;  relationships  between  pump 
pressure,  pump  rate,  and  fluid  density, 
and 

(v)  Pressure  limitations  on  casings. 

(10)  Candidates  shall  receive 
instructions  on  unusual  well-control 
situations,  including  the  following; 

(i)  Drill  pipe  is  off  bottom, 
(li)  Drill  pipe  is  out  of  the  hold, 
(iii)  Lost  circulations  occurs, 
(iv)  Drill  pipe  is  plugged, 
(v)  There  is  excessive  casing  pressure, 
and 
(iv)  There  is  a  hole  in  drill  pipe. 

(11)  Candidates  shall  receive 
instructions  on  the  following: 

(i)  Controlhng  shallow  gas  kicks,  and 
(ii)  Use  of  diverters. 

(12)  Candidates  intending  to  receive 
subsea  well-control  qualification  shall 
receive  instructions  on  the  special 
problems  in  well  control  when  drilling 
with  a  subsea  BOP  stack  including: 

(i)  Choke  line  friction  determinations, 

(ii)  Use  of  marine  risers, 

(iii)  Riser  coUapse. 

(iv)  Removal  of  trapped  gas  from  the 
BOP  stack  after  controlling  a  well  kick, 
and 

(v)  "U"  tube  effect  as  gas  hits  the  coke 
line. 

(13)  Candidates  shall  receive 
instructions  on  the  installation, 
operation,  maintenance,  and  testing  of 
BOP  and  diverter  system. 


(14)  Candidates  riiall  receive 
instructions  on  the  purpose,  installation, 
operation,  and  general  maintenance  of 
the  following  auxibary  equipment: 

(il  Fluid-pit  level  indicator, 

(ii)  Floid-volume  measuring  device. 

(iii)  Fluid-return  indicator, 

(iv)  Gas  detector. 

(v)  Trip  tank. 

(vi)  Gas  separator. 

(vii)  Degasser,  and 

(viii)  Adjustable  choke. 

(15)  Candidates  shall  receive 
instructions  on  the  limitations  of  the 
various  items  of  equipment  that  will  be 
subjected  to  pressure  and/or  wear. 

(16)  Candidates  shall  receive 
instructions  on  the  mechanics  involved 
in  various  well-control  situations, 
including  the  following: 

(i)  Gas-bubble  migration  and    - 
expansion. 

(ii)  Bleeding  volume  from  a  shut-in 
well  during  gas  migration, 

(iii)  Excessive  annular  surface 
pressure. 

(iv)  Di^erences  between  a  gas  kick 
and  a  salt  water  and/or  oil  kick. 

(v)  Special  well-control  techniques 
(such  as,  but  not  hmited  to,  barite  plugs 
and  cement  plugs), 

(vi)  Procedures  and  problems  involved 
when  experiencing  lost  circulation  in 
well-control  operations. 

(vu)  Procedures  and  problems 
involved  when  experiencing  a  kick 
while  drilling  in  a  hydrogen  sulfide  (HaS) 
environment,  and 

(viii)  Procedures  and  problems 
involved  when  experiencing  a  kick 
during  snubbing,  coil-tubing,  or  smali- 
tubing  operations. 

(17)  Candidates  shall  receive 
instructions  on  organizing  and  directing 
a  well-killing  operation  and  shall 
subsequently  direct  such  an  operation 
using  a  model  well  or  simulation  device. 

(18)  Candidates  shall  receive 
instructions  on  the  purpose  and  usage  of 
BOP  closing  units,  including  the 
following: 

(i)  Charging  procedures  that  include 
precharge  and  operating  pressure, 

(ii)  Fluid  volumes  (usable  and 
required), 

(iii)  Fluid  pumps,  and 

(iv)  Maintenar>ce  that  includes 
charging  fluid  and  inspection 
procedures. 

(19)  Candidates  shall  receive  stripping 
and  snubbing  operations  instructions  on 
the  use  of  the  entire  BOP  system  for 
working  pipe  in  or  out  of  a  wellbore  that 
is  under  pressure. 

(20)  Candidates  shall  receive 
instructions  for  detecting  entry  into 
abnormally  pressured  formations  and 
the  accompanying  warning  signals, 
including  the  following: 


(i)  Penetration  rate  chaise, 
(ii)  Shale-density  change. 

(iii)  Mud-chloride  content  change. 
(iv)  Shale-cutting  characteristics,  and 
(v)  Trip,  connection,  and  background 
gas  changes. 

(21)  Candidates  shall  receive 
instructions  on  the  various  types  of 
completion  fluids  utilized  and  potential 
problems  caused  by  their  use  in  well 
control,  including  the  following: 

fi)  Gases, 

(ii)  Water-base  system, 
(iii)  Oil-base  system,  and 
(rv)  Packer  fluids 

(22)  Candidates  shall  receive 
instructions  on  well-completion /well- 
control  problems,  including  the 
following: 

(i)  Muhiple  completions. 

(ii)  Running  a  drill-stem  test. 

(iii)  Perforating.  ar>d 

(iv)  Other  completion  operations. 

(23)  The  course  outline  shall  indicate 
portions  of  the  course  that  will  not  be 
taught  to  students  intending  to  receive 
only  surface  well-control  qualification 

(d)  Refresher  well-control  course  for 
drilling  supervisors.  Individuals  who 
work  88  drilling  supervisors  in  drilling 
operations  in  the  OCS  shall  successfully 
complete  a  refresher  course  in  well 
control  for  drilling  operations  wnthin  60 
days  before  or  after  the  first,  second, 
and  third  anniver^arj'  of  the  date  of  the 
individual's  last  successful  completion 
of  a  basic  or  advanced  course  in  well 
control  for  drilling  operations.  A 
refresher  course  in  well  control  for 
drilling  operations  shall  include  the 
following: 

(1)  Candidates  shall  receive 
instructions  in  the  most  recent 
improvenrents  in  equipment  or  methods 
for  well  control  and  any  applicable 
Government  regulations  that  pertain  to 
well-control  operations  and  equipment. 

(2)  Candidates  shall  receive 
instructions  on  at  least  one  constant 
bottomhole  pressure  method  of  well 
control. 

(3)  Candidates  shall  participate  in 
simulator  practice  problems  m  well 
control,  simulating  a  surface  BOP  stack 
or  a  subsea  BOP  stack,  and  at  least  one 
simulator  well-control  test  problem. 
Candidates  qualifying  for  subsea  well 
control  shall  be  assigned  a  subsea 
simulator  test  problem, 

(e)  Qualification  procedures  for 
drilling  supervisors.  No  indi\'idual 
employed  as  a  drilhng  supervisor  shall 
engage  in  of)erations  in  the  OCS  as  a 
drilling  super\'isor  unless  the  following 
qualifications  are  met: 

(1)  The  individual  shall  have 
successfully  completed  the  training 
requirements  in  paragraph  (c)  of  this 
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section  and  passed  written  tests  and 
hands-on  demonstrations  to  verify  that 
the  individual  has  a  thorough 
understanding  of  the  well-control 
equipment,  techniques,  and  principles 
outlined  in  paragraph  (c)  of  this  section 
and  IS  qualified  to  organize  and  direct  a 
well-control  procedure  during  drilling 
operations.  Evidence  of  the  successful 
completion  of  training  requirements 
shall  be  maintained  at  the  job  site. 

(2)  The  individual  shall  maintain  the 
qualification  by  the  following; 

(i)  Successful  completion  of  an 
approved  basic  well-control  course  for 
drilling  supervisors  or  an  advanced 
well-control  course  for  drilling 
8uper\  isors  at  least  once  every  4  years; 
and 

(ii)  Successful  completion  of  a 
refresher  well-control  course  for  drilling 
supervisors  within  60  days  before  or 
after  the  first,  second,  and  third 
anniversary  of  the  date  of  the 
individual's  last  successful  completion 
of  a  certified  basic  or  advanced  well- 
control  course  for  drilling  supervisors. 

(f)  Submission  of  well-control  training 
programs  for  drilling  super\-isors. 
Training  programs  and  implementation 
plans  for  well-control  training  for 
drilling  supervisors  shall  be  submitted  to 
the  Chief.  Offshore  Inspection  and 
Enforcement  Division,  at  the  address 
shown  in  paragraph  (a)(2)  of  this  section 
for  approval  in  accordance  with 
S  250.211  of  this  subpart  and  the 
following  additional  requirements; 

(1)  The  training  program  and  plan 
shall  contain  the  following  specific 
information  on  the  simulator  or  test 
well; 

(i)  Simulator  or  test  well  capability  for 
surface  and.  if  applicable,  subsea 
drilling  well-control  training. 

(ii)  Capability  to  stimulate  lost 
circulation  and  secondary  kicks,  and 

(iii)  Types  of  kicks  that  can  be 
simulated. 

(2)  The  training  program  and 
implementation  plan  shall  include  at 
least  two  simulator  practice  problems 
with  the  candidate's  position  rotated  as 
part  of  a  team.  Teams  working  on  the 
simulator  practice  problem  shall  consist 
of  no  more  than  three  members. 

(3)  The  training  program  and 
implementation  plan  shall  stipulate  that 
each  candidate  shall  satisfactorily  and 
completely  perform  the  hands-on 
qualification  test  which  consists  of  a 
surface  BOP  stack  or  a  subsea  BOP 
stack  simulation.  Teams  working  on  the 
hands-on  qualification  test  shall  consist 
of  no  more  than  three  members. 
Candidates  qualifying  for  subsea  well 
control  shall  be  considered  qualified  for 
either  surface  or  subsea  operations. 


(i)  All  students  shall  demonstrate 
proficiency  in  the  hands-on  test  in  the 
following  areas: 

(A)  Ability  to  determine  slow-pump 
rates. 

(B)  Ability  to  recognize  warning  signs 
of  a  kick. 

(C)  Ability  to  shut  in  the  well, 

(D)  Ability  to  complete  kill  sheets, 

(E)  Ability  to  properly  initiate  kill 
procedures, 

(F)  Ability  to  maintain  constant 
bottomhole  pressure, 

(G)  Ability  to  recognize  and 
effectively  handle  unusual  well-control 
situations. 

(H|  Ability  to  control  the  kick  as  it 
reaches  the  choke  line,  and 

(1)  Ability  to  determine  if  kill  gas  or 
fluids  have  been  completely  removed 
from  the  well. 

(ii)  Students  qualifying  for  subsea 
option  shall  also  demonstrate 
proficiency  in  the  hands-on  lest  in  the 
following  areas; 

(A)  Ability  to  determine  choke  line 
friction  pressures  for  subsea  BOP 
stacks,  and 

(B)  Ability  to  discuss  and  demonstrate 
procedures  such  as  circulating  the  riser 
and  removing  trapped  gas  in  a  subsea 
BOP  stack. 

(4)  Any  retest  of  a  candidate  must  be 
accomplished  within  48  hours  of  the 
initial  test.  Both  hands-on  and  written 
test  problems  on  a  retest  shall  be 
different  from  the  test  problems 
orginally  given  the  candidate.  If  the 
candidate  fails  the  retest.  the  candidate 
must  participate  in.  and  successfully 
complete,  a  basic  course  in  well-control 
training  for  drilling  supervisors. 

§  2S0.2 1 3    We<l-compl«Uon  and  well- 
wor1(Ov«f  well-control  trtlnlng. 

(a)  Fhorbands  training.  After 
February  24. 1993.  individuals  in  the 
OCS  employed  as  floorhands.  or  the 
equivalent,  shall  not  engage  in  well- 
completion  and  well-workover 
operations  without  the  tree  in  place 
unless  trained  in  well  control  in 
accordance  with  the  following  criteria: 

(1)  Floorhands,  or  employees  in  an 
equivalent  job  classification,  shall 
receive  general  instructions  on  BOP 
equipment  and  procedures  consistent 
with  the  type  of  BOP  system  and 
procedures  utilized  on  the  well- 
completion  or  well-workover  rig 
(includes  drilling  rig  used  for  well- 
completion  operations)  upon  which  a 
floorhand  is  employed.  Instructions  to 
floorhands  or  employees  in  an 
equivalent  job  classification  shall 
include  the  purpose,  operation,  and 
general  care  of  the  following: 

(i)  Annular  BOP, 

(ii)  Ram-type  BOP, 


(iii)  Accumulator  system, 
(iv)  Work  string  inside  BOP, 
(v)  Work  string  safety  valve, 
(vi)  Kelly  cock, 
(vii)  Choke  manifold, 
(viii)  Degasser. 
(ix)  Adjustable  choke,  and 
(x)  Wellhead  and  tree. 

(2)  In  addition  to  the  above, 
floorhands  or  employees  in  an 
equivalent  job  classification  shall 
receive  instructions  on  the  purpose, 
operation,  and  general  care  of  the 
following  auxiliary  equipment  if  present: 

(i)  Fluid-pit  level  indicator. 

(ii)  Fluid-volume  measuring  device, 

(iii)  Fluid-return  indicator, 

(iv)  Gas  detector. 

(v)  Fluid-gas  separator,  and 

(vi)  Trip  tank. 

(3)  Floorhands  or  employees  in  on 
equivalent  job  classification.shall 
receive  general  instructions  on  well- 
control  during  well-completion  or  well- 
workover  operations,  such  as  operation 
of  the  choke  manifold,  stand  pipe,  filling 
the  tubing  and  casing  with  fluid  to 
control  bottomhole  pressure,  and 
removal  of  tree  and  tubing  hanger. 

(4)  Floorhands  or  employees  in  an 
equivalent  job  classification  shall 
receive  general  instructions  in  the  care, 
handling,  and  characteristics  of  well- 
completion,  well-workover,  and  packer 
fluids,  including  the  following: 

(i)  Functions  of  a  well-completion  or 
well-workover  fluid: 

(A)  Well  killing, 

(B)  Cleaning  out  a  well, 

(C)  Plugging  back  to  complete  in  a 
shallower  interval,  and 

(D)  Bridging  agents, 
(ii)  Fluid  types: 

(A)  Gases. 

(B)  Water-base  system, 

(C)  Oil-base  system,  and 

(D)  Packer  fluids. 

(iii)  Flow  properties  with  emphasis  on 
the  following: 

(A)  Density  (weight)  and  temperature 
offset, 

(B)  Viscosity. 

(C)  Procedure  for  increasing  fluid 
density  (weight). 

(D)  Gas  cutting. 

(E)  Fluid  loss, 

(F)  Salinity, 

(G)  Solids  content,  and 

(H)  Caustic  effect  of  brine  and  safe 
handling  of  fluids. 

(5)  Floorhands  or  employees  in  an 
equivalent  job  classification  shall 
receive  general  instructions  on  warning 
signals  that  indicate  that  a  kick  is 
occurring  or  about  to  occur  or  conditions 
that  can  lead  to  a  kick,  including  the 
following: 

(i)  Gain  in  pit  volume. 
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(ii)  Increase  in  return  fluid-flow  rate, 

(iii)  Hole  not  taking  proper  amount  of 
fluid  during  trips, 

(iv)  Well  flowing  with  pump  shut 
down. 

(v)  Sloughing  shale  and  its  appearance 
it  the  surface. 

(vi)  Drilling  rate  change, 

(vii)  Change  in  salinity  of  drilling 
fluid, 

(viii)  Change  in  flow  properties  of 
drilling  fluid,  and 

(ix)  Trip,  connection,  and  background 
^as  changes. 

(b)  Qualification  procedures  for 
floorhands.  No  floorhand  or  employee  in 
sn  equivalent  job  classification  shall 
participate  in  well-completion  or  well- 
workover  operations  without  the  tree  in 
place  in  the  OCS  for  more  than  6  months 
unless  the  following  qualifications  are 
net: 

(1)  Floorhands  or  an  employee  in  an 
equivalent  job  classification  shall 
successfully  complete  the  training  in 
■veil  control  that  meets  the  criteria  set 
forth  in  paragraph  (a)  of  this  section. 
Documented  evidence  of  each 
successfully  completed  element  of 
training  shall  be  maintained  at  the  job 
site. 

(2)  Floorhands  or  an  employee  in  an 
equivalent  job  classification  shall 
successfully  complete  a  qualifying  test 
consisting  of  participation  in  a  well- 
control  drill  at  the  job  site  carried  out 
within  the  time  limit  prescribed.  The 
time  required  for  a  floorhand  or 
employee  in  an  equivalent  job 
classification  to  carry  out  his/her 
responsibility  during  the  well-control 
drill  shall  be  entered  on  the  driller's  log, 
and  appropriate  documentation  shall  be 
furnished  to  the  successful  employee. 

(3)  To  maintain  qualification, 
floorhands  or  an  employee  in  an 
equivalent  job  classification  must 
participate  in  weekly  well-control  drills, 
as  prescribed  in  §§  250.86  and  250.106  of 
subparts  E  and  F,  respectively,  of  this 
part.  The  date  and  time  required  for  the 
candidate  to  complete  each  drill  shall  be 
recorded  in  the  operations  log. 

(4)  A  training  manual  containing 
instructional  material  on  the  subjects 
described  in  paragraph  (a)  of  this 
section  shall  be  provided  to  floorhands 
and  employees  in  an  equivalent  job 
classification  for  their  use  and  retention 
for  future  reference. 

(c)  Basic  well-completion  and  well- 
workover  well-control  training  course 
for  supervisors.  After  February  24. 1993. 
individuals  in  the  OCS  employed  as 
well-completion  or  well-workover 
supervisors  shall  not  engage  in  well- 
completion  or  well-workover  operations 
without  the  tree  in  place  unless  trained 
in  well  control  for  well-completion  and 


well-workover  operations  in  accordance 
with  the  following: 

(1)  A  candidate  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  in  regard  to  well-completion 
and  well-workover  well-control 
operations  and  BOP  equipment.  Copies 
of  current  regulations  or  abstracts  of 
pertinent  provisions  shall  be  furnished 
to  the  candidate.  This  material  shall  be 
kept  current  so  that  it  reflects  the  latest 
revisions  or  additions  to  Government 
regulations.  At  a  minimum,  these 
instructions  shall  cover  the  following 
subject  matter: 

(i)  Well-completion  and  well- 
workover  requirements  contained  in 
subparts  E  and  F  of  this  part  250. 

(ii)  Wellbore  plugging  and 
abandonment,  and 

(iii)  A  general  discussion  of  pollution 
prevention  and  waste  disposal  with 
emphasis  on  its  relation  to  well  control. 

(2)  Candidates  shall  receive 
instructions  on  the  care,  handling,  and 
characteristics  of  well-completion,  well- 
workover.  and  packer  fluids,  including 
the  following: 

(i)  Functions  of  a  well-completion  and 
well-workover  fluid: 

(A)  Well  control  (killing). 

(B)  Cleaning  out  a  well. 

(C)  Plugging  back  to  complete  a 
shallower  inten.'al,  and 

(D)  Bridging  agents, 
(ii)  Fluid  types: 

(A)  Gases, 

(B)  Water-base  system, 

(C)  Oil-base  system,  and 

(D)  Packer  fluids. 

(iii)  Fluid  properties  with  emphasis  on 
the  following: 

(A)  Density  (weight)  and  temperature 
offset, 

(B)  Viscosity, 

(C)  Procedure  for  increasing  fluid 
density  (weight), 

(D)  Gas  cutting. 

(E)  Fluid  loss, 

(F)  Salinity. 

(G)  Solids  content, 
(H)  Gel  strength, 

(I)  Crystallization,  and 

(J)  Caustic  effect  of  brine  and  safe 
handling  of  fluids. 

(3)  Candidates  shall  receive 
instructions  on  the  major  causes  of  an 
uncontrolled  flow  from  a  well,  includ'ng 
the  following: 

(i)  Failure  to  keep  the  hole  full. 

(ii)  Swabbing  effect  of  pulling  the 
pipe, 

(iii)  Loss  of  circulation, 

(iv)  Insufficient  density  of  well- 
completion  or  well-workover  fluid, 

(v)  Abnormally  pressured  formations, 
and 


(vi)  Effect  of  too  rapid  lowering  of 
pipe  in  the  hole. 

(4)  Candidates  shall  receive 
instructions  on  the  importance  of 
measuring  the  volume  of  fluid  required 
to  fill  the  hole  during  trips  and  methods 
for  measuring  and  recording  hole-fill 
volumes. 

(5)  Candidates  shall  receive 
instructions  on  the  warning  signals  that 
indicate  that  a  kick  is  occurring  or  about 
to  occur  and  on  conditions  that  can  lead 
to  a  kick,  including  the  following; 

(i)  Gain  in  pit  volume. 

(ii)  Increase  in  return  fluid-flow  rate. 

(iii)  Hole  not  taking  proper  amount  of 
fluid  during  trips, 

(iv)  Drilling  rate  change. 

(v)  Decrease  in  circulating  pressure  or 
increase  in  pump  strokes, 

(vi)  Trip,  connection,  and  background 
gas  change. 

(vii)  Gas-cut  mud, 

(viii)  Water-cut  mud  or  chloride 
concentration  change. 

(ix)  Sloughing  shale  and  its 
appearance  at  the  surface, 

(x)  Well  flowing  with  pump  shut 
down,  and 

(xi)  Change  in  flow  properties  of 
drilling  fluid. 

(6)  Candidates  shall  receive 
instructions  on  the  correct  procedures 
for  shutting  in  a  well  for  well-control 
purposes,  including  use  of  the  BOP 
system  and  the  choke  manifold  for  well 
control,  These  instructions  shall  include 
the  sequential  steps  to  be  followed. 

(7)  Candidates  shall  receive 
instructions  on  one  of  the  following 
constant  bottomhole  pressure  methods 
for  well  control,  including  those 
conditions  that  may  be  unique  to  either 
a  surface  or  subsea  BOP  stack. 

(i)  Driller's  method, 

(ii)  Wait-and-weight  method. 

(iii)  Concurrent  (circulate  and  weight) 
method,  and 

(iv)  Other  applicable  constant 
bottomhole  pressure  methods. 

(8)  Candidates  shall  participate  in 
well-control  exercises  using  well 
simulator  or  a  model  well  in  accordance 
with  paragraph  (f)  of  this  section.  The 
simulator  shall  be  suitable  for  modeling 
of  well-completion  and  well-workover 
well-control  problems. 

(9)  Candidates  shall  be  instructed  on 
calculations  used  in  well  control  and  the 
basis  for  their  use,  including  the 
following: 

(i)  Hydrostatic  pressure  and  pressure 
gradient. 

(ii)  Fluid-density  increase  required  to 
control  fluid  flow, 

(iii)  Conversion  between  fluid  density 
and  pressure  and  the  importance  of  that 
conversion  in  understanding  danger  of 


■agistor  /  Vol.  56.  No.  16  /  TlKirsday.  jsnuaty  24.  1991  /  Rnlet  and  Regnlatwns 


formstint  breakdown  under  the 
pressure  caused  by  the  Omd  etrfBinn, 
(iv)  Drop  toi  pamp  preswir*  as  fluid 
density  iBcreaws  dmiag  wHJ-corrtrol 

operalicai;  rrialion*hip«  between  pomp 
pnswre.  pomp  rite,  and  fluid  density, 
and 
(v)  Pressure  limitations  on  casings. 

(10)  Candidates  riwU  receive 
inatructions  on  nnisiial  weU-control 
sLtxntioas  which  shall  inclodc.  but  not 
be  hndted  ta  the  fofiovrrn^r 

(i)  Weak  ■triog  ia  off  bottoiiL 

(ii)  Work  string  it  out  of  the  hole. 

|iii)  Loct  circulatiao  occiirs. 

[ir)  Work  stiing  it  plugged. 

(v)  There  is  excessive  cesing  pressure. 

(vi)  There  is  a  hole  is  work  string, 

(vii)  There  are  aiultiple  compietions  in 
the  hole  (more  than  one  zone  open  to 
well),  and 

(viii)  There  is  a  hole  in  the  casuig 
string. 

(11)  Candkktes  intending  to  receivt 
subsea  well-control  qualification  shall 
receive  instructions  on  the  special 
problems  in  well  control  when  utilizing 
a  subsea  BOP  stack,  including  the 
following: 

(i)  Use  of  marine  ri&eis. 

(ii)  Choke  line  friction  determinations, 

(iii)  Riser  collapse. 

(iv j  Removal  of  trapped  gas  from  the 
BOP  stack  after  controlling  a  weQ  kick, 
and 

(v)  "IT  tube  effect  as  gas  hits  the 
choke  line. 

(12)  Candidates  shall  receive 
instructions  on  the  installation, 
operation,  naaintenance.  and  testing  of 
BOP  systems. 

(13)  Candidates  shall  receive 
instructions  on  the  purpose,  installation. 
operation,  and  general  maintenance  of 
the  following  auxiliary  exuipment: 

(i)  Fluid-pit  level  indicator, 

(ij)  Fluid- volume  measuring  device. 

(rir)  Fhiid-refum  indicator. 

(iv)  Gas  detector. 

(v)  Trip  tank. 

((vi)  Gas  separator, 

(vii)  Degasser.  and 

(viii)  AdjuslaWe  choke. 

(14)  Candidates  shaH  receive 
instructrons  on  the  limitations  of  the 
various  items  of  equipment  that  niU  be 
subjected  to  pressure  and/or  wear. 

(15)  Candidates  shall  receire 
instructions  on  the  mechanics  involved 
in  various  well-control  situations, 
including  the  following-. 

(i)  Gas-bubble  migration  and 
expansion. 

(li)  Bleeding  volume  from  a  shut-in 
wefl  during  gas  migration, 

(ill)  Excessive  annular  surface 
pressure. 

(iv)  Differences  between  a  gas  kick 
and  a  salt  water  snd/or  ofl  kick. 


(v)  Procedures  and  problems  involved 
in  stripping  and  snubbmg  operations 
with  work  stnnf , 

(vi)  Special  well-control  techniques 
such  as,  b«t  no*  limited  to,  barite  plugs, 
cement  phif^s  bulttieadmjj.  and  lubricate 
and  bleed. 

[rn]  ftocedures  and  problems 
involved  when  experiencmg  lost 
circulation  in  well-completion  and  well- 
wprkover  operations,  and 

(viii)  Procedures  and  problems 
invoJved  when  expenencing  a  kick 
while  conducting  well-completion  and 
well-workover  operations  in  a  hydrogen 
sulfide  environment. 

(16)  Candidates  shall  receive 
instructions  on  organizing  and  directing 
a  well-killing  operation  during  well- 
completion  and  well-workover 
operations  and  shall  subsequently  direct 
such  an  operatron  using  a  model  well  or 
simulation  device. 

(17)  Candidates  shall  receive 
instructions  on  the  purpose  and  usage  of 
BOP  closing  units,  including  the 
following: 

|i)  Ciiarging  procediires  that  include 
precharge  and  operating  pressure. 

(ii)  Fluid  volumes  (usable  and 
required), 

(iii)  Fluid  pumps,  and 

(iv)  Maintenance  that  includes 
charging  fluid  and  inspection 
procedures. 

(18)  Candidates  shall  receive 
instructions  on  well-control  p-oblems 
during  well-completion  and  well- 
workover  operations,  including  the 
following: 

(i)  Killing  a  flow  during  a  well- 
completion  or  well-workover  operation, 

(ii)  Simultaneous  drilling  and  well- 
completion  or  well-workover  operations 
on  the  same  platform, 

(iii)  Killing  a  producing  well,  and 

(iv)  Removing  the  tree. 

(19)  Candidates  shall  receive 
instructions  in  well-control  equipment, 
including  the  following: 

(i)  Surface  equipment. 

(ii)  Downhole  tools  and  tubulars,  and 

(iii)  Packers. 

(20)  Candidates  shall  receive 
instructions  in,  but  are  not  limited  to.  the 
following  topics; 

(i)  Reasons  for  well-completion  or 
well-workover  operations: 

(A)  Reworking  a  producing  reservoir 
to  control  water  and/or  gas  production, 

(B)  Water  coning. 

(C)  Completing  for  production  from  a 
new  reservoir, 

(D)  Completing  a  well  in  more  than 
one  reservoir. 

(E)  Stimulating  a  completion  in  a 
produciitg  reservoir  to  increase 
production,  and 

(F)  Repair  mechanical  failure. 


(ji)  Killing  a  prodncing  wdh 
{A)  Bnflheading, 

(B)  Lubricate  and  bleed, 

(C)  Coil-tubing  unit,  and 

(D)  Snubbing  unit. 

(iii)  Preparing  the  well  for  entry: 

(A)  Use  of  back-pressure  valvea, 

(B)  Surface  and  subsurface  safety 
systems, 

(C)  Removal  of  tree  and  tubing 
hanger,  and 

(D)  Installation  and  testing  of  BOP 
and  wellhead  prior  to  removal  of  back- 
pressure valves  and  tubing  plugs. 

(21)  The  courae  outline  shall  indicate 
portions  of  the  course  that  will  not  be 
taught  to  studeats  enrolled  to  receive 
only  surface  well-control  qualification. 

(d)  Refresher  weU-compietion  and 
well-workover  well-control  trainfng 
course  for  super\'isors.  Individuals  who 
are  employed  as  a  well-completion  or 
well-workover  supervisor  in  OCS  well- 
completion  or  weil-WOTkover  operations 
witimut  the  tiee  in  place  in  the  OCS 
shall  soccesafuUy  complete  a  refresher 
course  in  well  control  for  sajjervisors  of 
well-completion  and  well-workover 
operations  within  00  days  before  ox  after 
the  first,  second,  and  third  anniversary 
of  the  date  of  the  individuars  last 
successful  completion  of  a  basic  or 
advanced  course  in  well  control  for 
supervisors  of  well-completion  and  well- 
workover  operations.  A  refresher  course 
in  well  control  for  well-completion  and 
well-workover  operations  shall  include 
the  following". 

(1)  Candidates  shall  receive 
instructions  in  the  most  recent 
improvemet>t8  in  equipment  or  methods 
for  well  control  and  any  applicable 
Government  regulations  that  pertain  to 
well-control  operations  and  equipment. 

(2)  Candidates  shall  receive 
instructions  on  at  least  one  constant 
bottomhole  pressure  method  of  well 
control. 

(3)  Candidates  shall  participate  in  at 
least  one  simulator  practice  problem  in 
well  control,  simulating  a  surface  BOP 
stack  or  a  subsea  BOP  stack,  and  at 
least  one  simolator  well-control  test 
problem.  Candidates  attempthig  to 
qualify  for  subsea  well  control  shall  be 
assigned  a  subsea  sinmilator  test 
problem. 

(e)  Qualiffcation  procedures  for  well- 
completion  and  well-workover 
supervisors.  No  individual  employed  as 
a  well-completion  or  well-workover 
supervisor  shall  engage  in  supervising 
well-completion  or  well-workover 
operations  without  the  tree  in  place  in 
the  OCS  unless  the  following 
qualifications  are  met; 

(1)  The  mdividual  shall  have 
successfully  completed  the  training 
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requirements  in  S  250.213(c)  and  passed 
written  tests  and  hands-on 
demonstrations  to  verify  that  the 
individual  has  a  thorough  understanding 
of  the  well-control  equipment, 
techniques,  and  principles  outlined  in 
paragraph  (c)  of  this  section  and  is 
qualified  to  organize  and  direct  a  well- 
control  procedure  during  well- 
completion  and  well-workover 
operations.  Evidence  of  the  successful 
completion  of  these  training 
requirements  shall  be  maintained  at  the 
job  site. 

(2)  The  individual  shall  maintain  the 
qualification  by  the  following: 

(i)  Successful  completion  of  an 
approved  basic  or  advanced  course  for 
supervisors  of  well  control  for  well- 
completion  and  well-workover 
operations  within  60  days  before  or  after 
the  fourth  anniversary  of  the  date  of  the 
individual's  last  successful  completion 
of  a  basic  or  advanced  course  for 
supervisors  of  well  control  for  well- 
completion  and  well-workover 
operations. 

(ii)  Successful  completion  of  a 
refresher  course  for  supervisors  of  well 
control  for  well-completion  and  well- 
workover  operations  within  60  days 
before  or  after  the  first,  second,  and 
third  anniversary  of  the  date  of  the 
individual's  last  successful  completion 
of  a  basic  or  advanced  course  for 
supervisors  of  well  control  for  well- 
completion  and  well-workover 
operations. 

(f)  Submission  of  training  programs 
for  well-completion  and  well-workover 
well-control  course.  Training  programs 
and  implementation  plans  for  well- 
completion  and  well-workover  well- 
control  courses  shall  be  submitted  to  the 
Chief,  Offshore  Inspection  and 
Enforcement  Division.  Training 
programs  submitted  by  training 
organizations  for  approval  and 
certification  of  well-completion  and 
well-workover  well-control  courses 
shall  comply  with  S  250.211  of  this  part 
and  the  following  additional 
requirements: 

(1)  The  training  program  and  plan 
shall  contain  the  following  specific 
information  on  the  simulator  or  test 
well: 

(i)  Simulator  or  test  well  capability  for 
surface  and,  if  applicable,  subsea  well- 
completion  and  well-workover  well- 
control  training. 

(ii)  Capability  to  simulate  lost 
circulation  and  secondary  kicks,  and 

(iii)  Types  of  kicks  that  can  be 
simulated. 

(2)  The  training  program  shall  include 
at  least  two  practice  problems  with  the 
candidate's  position  rotated  as  part  of  a 
team.  Teams  working  on  the  simulator 


practice  problem  shall  consist  of  no 
more  than  three  members. 

(3)  The  training  program  and 
implementation  plan  shall  stipulate  that 
each  candidate  shall  satisfactorily  and 
completely  perform  the  hands-on  test 
which  consists  of  a  surface  BOP  stack  or 
a  subsea  BOP  stack  simulation.  Teams 
working  on  the  hands-on  qualification 
test  shall  consist  of  no  more  than  three 
members.  Candidates  qualifying  for 
subsea  well  control  shall  be  considered 
qualified  for  either  surface  or  subsea 
operations. 

(i)  All  students  shall  demonstrate 
proficiency  in  the  hands-on  test  in  the 
following  areas: 

(A)  Ability  to  kill  the  well  prior  to 
removing  the  tree. 

(B)  Ability  to  determine  slow-pump 
rates, 

(C)  Ability  to  recognize  warning  signs 
of  a  kick. 

(D)  Ability  to  shut  in  the  well. 

(E)  Ability  to  complete  kill  sheets. 

(F)  Ability  to  properly  initiate  kill 
procedures, 

(G)  Abihty  to  maintain  appropriate 
bottomhole  pressure, 

(H)  Abihty  to  recognize  and 
effectively  handle  unusual  well-control 
situations. 

(I)  Ability  to  control  the  kick  as  it 
reaches  the  choke  line,  and 

(J)  Ability  to  determine  if  kill  gas  or 
fluids  have  been  completely  removed 
from  the  well. 

(ii)  Students  qualifying  for  the  subsea 
option  shall  also  demonstrate 
proficiency  in  the  hands-on  test  in  the 
following  areas: 

(A)  Ability  to  determine  choke  line 
friction  pressures  for  subsea  BOP 
stacks,  and 

(B)  Abihty  to  discuss  and  demonstrate 
procedures  such  as  circulating  the  riser 
and  removing  trapped  gas  in  a  subsea 
BOP  stack. 

(4)  Any  retest  of  a  candidate  must  be 
accomplished  within  48  hours  of  the 
initial  test.  Both  hands-on  and  written 
test  problems  on  a  retest  shall  be 
different  from  the  test  problems 
originally  given  the  candidate.  If  the 
candidate  fails  the  retest,  the  candidate 
must  participate  in,  and  successfully 
complete,  a  basic  course  in  well  control 
for  well-completion  and  well-workover 
operations. 

(g)  Basic  well-control  training  course 
for  well-serxicing  operations.  After 
February  24, 1993,  well-ser\  icing 
operations  shall  not  be  conducted  in  the 
OCS  unless  at  least  one  member  of  a 
well-servicing  crew  is  trained  in 
accordance  with  the  following 
requirements  and  is  present  in  the 
immediate  work  area  at  all  times  when 
snubbing,  coil-tubing,  or  small-tubing 


operations  are  being  conducted.  The 
trained  individual  need  only  be  trained 
in  the  area  of  the  operation  that  is  being 
conducted  (i.e.,  snubbing,  coil  tubing,  or 
small  tubing). 

(1)  A  candidate  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  with  regard  to  well-completion 
and  well-workover  well-control 
operations  and  BOP  equipment.  Copies 
of  current  regulations  or  abstracts  of 
pertinent  provisions  shall  be  furnished 
to  the  candidate.  This  material  shall  be 
kept  current  so  that  it  reflects  the  latest 
revisions  or  additions  to  Government 
requirements.  At  a  minimum,  these 
instructions  shall  include  the  following: 

(i)  Well-completion  and  well- 
workover  procedures  outlined  in 
subparts  E  and  F  of  this  part, 

(ii)  Emergency  shutdown  systems. 

(iii)  Production  safety  systems. 

(iv)  Well  plugging  and  abandonment, 
and 

(v)  Pollution  prevention  and  waste 
disposal. 

(2)  Candidates  shall  receive 
instructions  in  the  care,  handling,  and 
characteristics  of  well-completion,  well- 
workover,  and  packer  fluids,  including 
the  following: 

(i)  Functions  of  a  well-completion  or 
well-workover  fluid: 

(A)  Well  control  (killing). 

(B)  Cleaning  out  a  well, 

(C)  Plugging  back  to  complete  a 
shallower  intersal.  and 

(D)  Bridging  agents, 
(ii)  Fluid  types: 

(A)  Gases, 

(B)  Water-base  system, 

(C)  Oil-base  system,  and 

(D)  Packer  fluids. 

(iii)  Fluid  properties  with  emphasis  on 
the  following: 

(A)  Density  (weight)  and  temperature 
offset, 

(B)  Viscosity, 

(C)  Procedure  for  increasing  fluid 
density  (weight], 

(D)  Gas  cutting, 

(E)  Fluid  loss, 

(F)  Salinity, 

(G)  Solids  content. 
(H)  Gel  strength, 

(I)  Crystallization,  and 

(J)  Caustic  effect  of  brine  and  safe 
handling  of  fluids. 

(3)  Candidates  shall  receive 
instructions  in  well-control  equipment, 
including  the  following: 

(i)  Surface  equipment: 

(A)  Well-completion  and  well- 
workover  equipment, 

(B)  BOP  equipment,  and 

(C)  Tree. 

(ii)  Tubulars: 
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(AfTuWrifhenger, 
fB)  Back-prCTfluTP  ralve  (threatted/ 
profile?. 
(Q  Landing  nipp<«», 

(D)  Lock  mandrels  for  corrcsptHiding 
nipples  and  operatioRal  procedures  for 
each. 

{Ef  Gas  hft  eqapnent.  and 

(F)  Running  and  piuUmg  toois 
operation. 

(4)  Candidates  AbH  receive 
instnictioBX  in  the  faUirmng  toptcx 

(i)  Resson*  for  weU  comptetion  and 
well  watktrifrr. 

[fit)  Rcfforking  ■  weiJ  coerpietion  m  a 
producing  reservoir  to  control  water 
and/or  9«  prnducticn. 

(B(  Completing  a  wdl  Sor  production 
in  a  new  nserrou. 

(C)  Compieting  a  well  fof  production 
in  more  than  ooe  teaervoir. 

(D^  SUBukting  a  well  compjetiort  in  a 
producing  reservotr  to  increase 
produftiom,  and 

(E)  Repair  mechanical  failure, 
(iij  iCilling  a  producing  well: 

(A)  Bullheading. 

(B)  Lubricate  and  bleed. 

(C)  Coil-lubing  unit,  and 

(D)  Snubbing  unit. 

(iii)  Preparing  the  well  for  entry: 
f  A]  Surface  and  subsurface  safety 
systems, 

(B)  Remov'al  of  tree  and  tubing  hanger, 
and 

(C]  Installation  and  testing  of  BOP 
and  wellhead  prior  to  removal  of  back- 
pressure valves  and  tubing  plugs. 

(iv)  Procedure  and  problems  involved 
when  experiencing  a  kick  while 
conducting  well-completion  orweFl- 
workover  operations  in  an  ILS 
environment. 

(5)  Candidates  shall  recerve 
instructions  on  the  correct  procedures 
for  shrrtting  in  a  well  for  weH-corrrol 
purposes,  including  controlling  a  well 
vritfi  the  BOP  system,  and  surface/ 
subsurface  safety  system.  These 
instructions  shall  include  the  sequential 
steps  to  be  follovred. 

(6)  Candidates  intending  to  become 
qualified  for  snubbing  operations  shall 
receive  instructions  in  snubbing  units, 
including  the  following: 

(;)  Types; 
(.\)  Rig  assist,  and 
(B)  Stand  alone, 
(ii)  Applications: 

(A)  Running  and  pulling  production  or 
kill  strings. 

(B)  Resettmg  weight  or  packers, 

(C)  Fishing  for  lost  wireiin*  tools  or 
parted  kill  strings,  and 

(D)  Circulating  needed  cement  or 
F.uid. 

(iii)  Equipment: 

(Al  Operating  mechanism, 

(B)  Power  supply. 


(C^CofttroJ  a«emhly  and  basket, 

(D]  Slip  assembly. 

(E)  Mas*  and  eoanterbalance  winch, 
and 

fF)  Acress  window. 
[rr)  BOP  eqorpmeni: 
[A]  Tree  connection  or  flange. 
(B)RanM. 
[O  Spool. 
fD)  Traveling  slips. 
[E]  Manifolds, 

In  AnxilJary — (full  opening  safety 
valve,  inside  BOP), 
(01  Maintenance,  and 
(HI  Testing. 

(7)  Candidates  intending  to  become 
qualified  for  coil-tubing  operations  shall 
receive  instnictiona  in  coil-tubing  units, 
including  the  following.- 

(fl  Apptications: 

(A)  Initiating  flow, 

fB^  Cleaning  o«t  »ar»d  in  tubing,  and 

(C)  Performing  stimulation  operations. 

(ii)  Eqaipment  description: 

(A)  Coil  tubmg, 

(B)  Reel. 

(C)  Injection  head. 

(D)  Control  assembly,  and 

(E)  Injector  hoist, 
(iii)  BOPe«piipment: 

(A)  Tree  connection  or  flange. 

(B)  Rams, 

(C)  Injector  assembly,  and 

(D)  Circulating  system. 

(8)  Candidates  intending  to  become 
qualified  for  small-trrfring  operations 
shall  receive  instructions  in  small-tubing 
units,  including  the  follorring: 

(i)  Applications: 

(A)  Stimulation  operaHons, 

(B)  Cleaning  out  sand  and  other 
obstructions  in  tubing,  and 

(C)  Plugback  and  squeeze  cemtinting. 
(ii)  Equipment  description: 

{Ay  Derrick  and  drawworks.     * 

(B)  Small  tubing, 

(C)  Pmnps,  and 

(D)  Weighted-fluids  facilities, 
fni}  Weighted  fluids. 

(iv)  BOP  equipment: 

(A)  Rams, 

(B)  Wellhead  connection,  and 

(C)  Check  valve. 

(9)  Candidates  shall  receive 
instrnctions  in  special  tools  and 
systems,  including  the  following: 

(i)  Automatic-shutdown  systems: 
{A}  Control  points, 

(B)  Activator  pilots, 

(C)  Monitor  pilots, 

(D)  Control  manifolds,  and 

(E)  Subsurface  system, 
(ii)  Flow-string  systems: 

(A)  Tubing. 

(B)  Mandrels  and  nipples. 

(C)  Flow  couplings. 

(D)  Biast  joints,  and 

(E)  Sliding  sleeves. 

(iii)  Pnmpdown  eqiapmenfc 


(A)  Purpose. 

(B)  Applications. 

(C)  Requiremewts, 

(D)  Surface  circulating  systems, 

(E)  Lubricators, 

(FJ  Entry  loops,  and 

(G)  Tree  coimection/flange. 

(to)  Candidates  shall  receive 
instructions  on  the  Kmitations  on  the 
various  items  of  equipment  that  will  be 
subjected  to  pressure  and/or  wear. 

(h)  Refresher  well-control  training 
course  for  well-sen-icing  operations.  To 
maintain  their  qualification,  individuals 
who  are  trained  in  well-servicing 
operations  m  the  OCS  shall  successfully 
complete  a  refresher  course  in  well 
control  for  well-servicing  operations 
within  60  days  before  or  after  the  first, 
second,  and  third  aruiiversary  of  the 
date  of  the  individual's  last  successful 
completion  of  a  courae  in  well  control 
for  well-servicing  operations.  A 
refresher  course  in  well  control  for  well- 
servicing  operations  shall  contain 
instructions  in  the  technological 
advances  and  impcovemeats  in 
equipment  or  methods  for  well  control 
and  any  new  Government  requirements 
applicable  to  well  control  during 
snubbing,  coU-tubing,  and  small-Uibing 
operations  in  the  OCS.  The  candidate 
shall  also  pass  a  written  test. 

(i)  Quaiification  procedures  for  wt// 
sen-icing.  At  least  one  member  of  a 
well-servicing  crew  shall  be  trained  in 
accordance  with  the  following 
requirements,  and  ^all  be  present  at  all 
times  when  snutibing,  coil-tubing,  or 
small-tubing  operations  are  being 
conducted.  The  trained  mdividual  need 
only  be  trained  in  the  area  of  the 
operation  that  is  being  conducted  (i.e., 
snubbing,  coil  tubing,  or  small  tubing). 

(1)  The  individual  shall  harve 
successfully  completed  the  applicable 
training  requirements  in  paragraph  (g)  of 
this  section  and  passed  a  written  lest  to 
verify  that  the  individual  has  a  thorough 
understanding  of  well-conlrol 
equipment,  techniques,  and  principles 
outlined  in  paragraph  (g)  of  this  section 
and  is  qualified  to  organize  and  direct 
well-control  activities  during  a 
snubbing,  coil-tubing,  or  small-tubing 
operation.  Evidence  of  the  successful 
completion  of  required  training  shall  be 
maintamed  at  the  job  site.  Such 
evidence  shall  indicate  the  area(s)  for 
which  the  employee  is  trained  (i.e., 
snubbing,  coil  tubing,  and/or  small 
tubing). 

(2)  The  individual  shall  maintain  the 
qualification  by  the  following: 

(i)  Successful  completion  of  the  basfc 
or  advanced  course  in  well  control  for 
well-servicing  operations  within  60  days 
before  or  after  the  fomlh  anniversary  of 
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the  date  of  the  individual's  last 
successful  completion  of  a  basic  or 
advanced  course  in  well  control  for 
well-servicing  operations,  and 

(ii)  Successful  oooipletion  of  a 
refresher  course  in  well  control  for  well- 
servicing  operations  within  60  days 
before  or  after  the  first,  second,  and 
third  anniversary  of  the  date  of  the 
individual's  last  successful  completion 
of  a  basic  or  advanced  course  in  well 
control  for  well-servicing  operations. 

(3)  Any  retest  of  a  candidate  must  be 
accomplished  within  48  hours  of  the 
initial  test.  Written  test  problems  on  a 
retest  shall  be  different  from  the  test 
problems  originally  given  the  candidate. 
If  the  candidate  falls  the  retest,  the 
candidate  must  participate  iiv  and 
successfully  complete,  a  basic  course  in 
well  servicing. 

(j)  Submission  of  training  program  for 
well  servicing.  Training  progra.ms  and 
implementation  plans  for  well-control 
training  for  well  servicing  shall  'oe 
submitted  to  the  Chief,  Offshore 
Inspection  and  Enforcement  Division. 
Training  programs  and  implementation 
plans  submitted  for  approval  and 
certification  for  well-servicing  courses 
shall  comply  with  §  25G.21T  of  this  part. 

§250.214    Production  safety  system 
traintng. 

(a)  Basic  production  safety  system 
personnel  course.  During  the  f)eriod 
betv^-een  February  25, 1991,  and 
February  24, 1993,  personnel  engaged  in 
production  operations  shall  meet  the 
training  requirements  in  the  regulations 
in  effect  prior  to  February  25, 1991.  For 
individuals  who  successfully  complete  a 
production  safety  systems  course  after 
May  31, 1988.  and  prior  to  February  24, 
1393.  the  individual  shall  be  considered 
to  have  completed  a  basic  course  in 
accordance  with  the  requirements  of 
this  part  if  the  course  met  the  rules  in 
effect  at  the  time  the  course  was  taken. 
Otherwise,  qualified  individuals  are  not 
required  to  complete  a  refresher  training 
course  until  they  have  completed  a  basic 
course  in  production  safety  systems 
approved  and  certified  pursuant  to  this 
rule.  After  February  24, 1993,  employees 
shall  not  engage  in  the  installation, 
repair,  testing,  maintenance,  or 
operation  of  a  surface  or  subsurface 
sa.'^ety  device  or  be  the  individual  on  the 
platform  with  overall  responsibility  for 
production  operations  unless  trained  in 
accordance  with  the  following: 

(1)  Each  employee  shall  be  familiar 
with  oil  and  gas  production  operations 
and  equipment. 

(2)  The  employee  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  with  regard  to  production 


operations  and  surface  and  ssbsurface 
safety  devices.  Alsa  copies  of  current 
Govenu&ent  regulations  or  abstracts  of 
pertinent  provisions  shall  be  furnished 
to  the  employee.  Tbese  instnictions  shall 
include  the  following: 

(i)  Production  safety  devices, 

(ii)  Subsorface  safety  devices. 

(iii)  Design,  installation,  and  operation 
of  surface  production  safety  equipment, 

(iv)  Additional  production  system 
requirements, 

(v)  Testing  of  production  safety 
equijHnent  and  recording  of  the  test 
results, 

(vi)  Quality  assurance  requirements 
for  safety  and  pollution  prevention 
equipment, 

(vii)  Pollution  prevention  and  waste 
disposal  requirements  during  prodoction 
operations,  and 

(viii)  General  requirements  for  well- 
completion  and  well-workover 
operations  (including  snubbing,  coil- 
tubing,  and  smali-tubing  units). 

(3)  The  employee  shall  receive 
instructions  on  how  failures  or 
malfunctions  in  a  system  can  cause 
abnormal  conditions  that  must  be 
brought  under  control  by  properly 
functioning  safety  devices. 

(4)  Employees  shall  receive 
instructions  on  the  basic  protection 
concepts,  including  the  following: 

(i)  Undesirable  events. 

(ii)  Protective  shut-in  action,  and 

(iii)  Emergency  support  system  (ESS). 

(5)  Employees  shall  receive 
instructions  on  the  causes  of  failure  in 
such  systems,  detection  of  abnormal 
conditions,  primary  protection  devices 
and  procedures,  secondary  protection 
devices  and  procedures,  and  location  of 
safety  devices  for  the  control  or 
mitigation  of  various  undesirable  events, 
including  the  following: 

(i)  Overpressure. 

(ii)Leak, 

(iiil  IJquid  overflow, 

(iv)  Gas  blowby, 

(v)  Underpressure, 

(vi)  Excess  temperature  (fire-  and 
exhaust-heated  components). 

(vii)  Direct  ignition  source  (fired 
components),  and 

(viii)  Excess  combustible  vapors  in  the 
firing  chamber  (fired  components). 

(6)  Each  employee  shall  receive 
instructions  on  safety  analysis  concepts, 
including  the  following: 

(ij  Safety  analysis  table  (SAT), 
(ii)  Safety  analysis  checklist  (SAC), 

and 
(iii)  Safety  analysis  function 

evaluation  (SAFE)  chart. 

(7)  The  employee  shall  receive 
instructions  on  the  safety  analysis  of 
each  basic  process  component  used  in  a 


platform  production  process  system, 
including  the  following: 

(i)  Wellheads  and  flow  lines, 

(ii)  Injection  lines. 

(iii)  Headers, 

(iv)  Pressure  vessels, 

(v)  Atmospheric  vessels, 

(vi)  Fire-  and  exhaust-heated 
components, 

(vii)  Pumps, 

(viii)  Compressors, 

(ix)  Pipelines,  and 

(x)  Heat  exchangers  (shell  tube). 

(8)  Employees  shiU  receive  baods-oa 
training  on  safety  devices  to  prepare 
him/her  for  installing,  oper&iing. 
repairing,  or  maintaining  such 
equipaient.  In  this  context,  operating 
includes  testing,  adjusting  calibrations, 
and  recording  lest  and  cslibration 
results.  Installing  mcludes  the  original 
installation  and  replacement  of 
equipment.  Maintainmg  refers  to 
preventive  maintenance,  routine  repair, 
and  replacement  of  defective  or 
malfunctioning  component  parts.  The 
major  categones  of  equipment  that  shall 
be  iiduded  m  the  training  program,  as  a 
minimum,  are  the  following: 

(i)  High-low-pressure  sensors, 

(ii)  High-low-level  sensors, 

(iii)  High-low-temperature  sensors, 

(iv)  Combustible  gas  detectors. 

(v)  Pressure  relief  devices, 

(vi)  Flow-line  check  valves, 

(vii)  Surface  safety  valves, 

(viii)  Shutdown  valves, 

(ix)  Fire  (flame,  heat  or  smoke) 
detectors. 

(x)  Auxiliary  devices  (3way  block 
and  bleed  valves,  time  relays.  S-way 
snap  acting  valves,  etc). 

(xi)  Surface-controlled  subsurface 
safety  valves  and/or  surface-control 
equipment,  and 

(xii)  Subsurface-controlled  subsurface 
safety  valves. 

(9)  Each  employee  shall  be  instructed 
in  the  following  areas  concerning 
surface  and  subsurface  equipment 

(i)  Each  employee  shall  receive 
instructions  relating  to  inspections. 
testing,  and  maintenance  of  surface 
safety  de%ices. 

(ii)  Each  employee  shall  receive 
instructions  relating  to  inspection. 
testing,  and  maintenance  of  subsurface 
safety  devices. 

(iii)  Each  employee  shall  receive 
instructions  relating  to  the  inspection, 
testing,  and  maintenance  of  surface- 
control  systems  for  surface-controlled 
subsurface  safety  valves. 

(10)  Each  employee  shall  receive 
instructions  in  at  least  one  safety  device 
that  illustrates  the  primarj-  operation 
principle  in  each  class  of  safety  devices 
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stated  in  5250.214(a)(8)  (i)  through  (xii) 
of  this  part,  including  the  following 

(i)  Basic  principle  of  operation, 

(ii)  Limitations  affecting  application. 

(iii)  Most  probable  problems  causing 
equipment  malfunction  or  failure  and 
the  correction  of  these  problems  (eg, 
replace  bad  O-rings.  clear  blocked 
orifice,  replace  broken  spring), 

(iv)  Test  for  proper  actuation  point, 
operation,  etc.. 

(v)  Adjustment,  calibration,  or  reset 
where  applicable. 

(vi)  Recording  inspection  results  and 
malfunctions  on  appropriate  format,  and 

(vii)  Special  techniques  for 
installation  of  safety  devices,  including 
safety  device  orientation,  special 
lubricants,  and  special  installation  tools. 

(11)  Each  employee  shall  receive 
instructions  on  the  basic  principle  and 
logic  of  the  emergency  support  system, 
including  the  following: 

(i)  Combustible  and  toxic  gas 
detection  system, 
(ii)  Liquid  containment  system, 
(iii)  Fire  loop  system, 
(iv)  Other  fire  detection  devices, 
(v)  Emergency  shutdown  system,  and 
(vi)  Subsurface  safety  valves  (SSSV). 

(12)  Each  employee  shall  receive 
general  instructions  in  the  following 
well-completion  and  well-workover 
topics; 

(i)  Reasons  for  well  completion  or 
well  workover, 

(ill  Killing  a  producing  well, 

(ill)  Preparing  the  well  entry: 

(A)  Use  of  back-pressure  valves. 

(B|  Removal  of  tree,  tubing,  tubing 
hanger,  and  SSSV,  and 

(C)  Installation  and  testing  of  BOP 
prior  to  initiating  well-completion  or 
well-workover  operations. 

(b)  Refresher  production  safety 
system  personnel  training  course  An 
employee  who  is  engaged  in  the 
installation,  repair,  testing, 
maintenance,  or  operation  of  a  surface 
or  subsurface  safety  device  and  the 
individual  on  the  platform  with  overall 
responsibility  for  production  operations 
shall  auccessfuUy  complete  a  refresher 
course  in  production  safety  systems 
approved  under  the  provision  of 
§  250.211  of  this  part  within  60  days 
before  or  after  the  second  anniversary 
of  the  date  of  the  individuals  most 
recent  completion  date  for  a  basic 
course  approved  under  §  250.211  for 
production  safety  systems.  (Employees 
who  successfully  complete  production 
safety  system  training  prior  to  February 
25,  1991,  need  not  take  a  refresher 
course  prior  to  completion  of  a  basic  or 
advanced  course  which  must  be  taken 
within  60  days  before  or  after  the  fourth 
annn  ersar>'  of  their  successful 


completion  of  production  safety  system 
training.)  The  refresher  course  shall 
contain,  as  a  minimum,  instructions  in 
the  most  recent  improvements  in 
equipment  for  production  safety  systems 
and  any  applicable  Government 
regulations  that  pertain  to  production 
safety  systems.  The  candidate  shall  pass 
a  written  test. 

(c)  Qualification  procedures  for 
production  safety  system  personnel.  An 
employee  who  is  engaged  in  the 
installation,  repair,  testing, 
maintenance,  or  operation  of  surface  or 
subsea  safety  devices  and  the  individual 
on  the  platform  with  overall 
responsibility  for  production  operations 
shall  not  engage  in  such  operations  in 
the  OCS  until  he/she  meets  the 
following  qualifications: 

(1)  The  employee  shall  have 
successfully  completed  the  training 
requirements  in  $  250.214(a)  of  this  part 
and  pass  a  written  test  to  verify  that  the 
candidate  has  a  thorough  understanding 
of  production  safety  systems  and  is 
qualified  to  install,  test,  maintain,  and 
operate  surface  and/or  subsurface 
safety  devices.  Evidence  that  the 
training  has  been  completed  shall  be 
maintained  at  the  job  site. 

(2)  The  employee  shall  maintain  the 
qualification  by  the  following: 

(i)  Successful  completion  of  an 
approved  basic  or  advanced  production 
safety  systems  training  course  within  60 
days  before  or  after  the  fourth 
anniversary  of  the  date  of  the  last 
successful  completion  of  a  basic  or 
advanced  course  in  production  safety 
systems,  and 

(ii)  Successful  completion  of  a 
refresher  course  in  production  safety 
systems  within  60  days  before  or  after 
the  second  anniversary  of  the  date  of 
the  individual's  last  successful 
completion  of  a  basic  or  advanced 
course  in  production  safety  systems. 

(3)  A  manufacturer's  representative 
need  to  be  qualified  in  accordance  with 
the  requirements  of  §  250.214  of  this  part 
if  the  representative  is  working  on 
equipment  supplied  by  the  company, 
provided  the  representative  has 
received  training  and  is  qualified  by  the 
manufacturer  to  install,  service,  or 
repair  the  specific  safety  device  or 
safety  system,  and  if  the  representative 
is  accompanied  by  an  individual  who  is 
trained  under  §  250,214  and  is  capable  of 
evaluating  the  impact  of  the  work  done 
by  the  manufacturer's  representative  on 
the  total  system. 

(4)  On-the-job  trainees  working  with 
safety  devices  but  are  not  trained  in 
accordance  with  the  regulation  of  this 
section  shall  be  supervised  by  an 


individual  who  is  qualified  under  this 
section  and  is  present  at  the  worksite. 

(d)  Submission  of  training  program  for 
production  safety  system  courses. 
Training  programs  and  implementation 
plans  for  training  for  production  safety 
system  personnel  shall  be  submitted  to 
the  Chief,  Offshore  Inspection  and 
Enforcement  Division,  Training 
programs  and  implementation  plans 
submitted  for  approval  and  certification 
for  production  safety  system  courses 
shall  comply  with  §  250.211  of  this  part. 

§250.215    MMS-conducted  testing. 

(a)  Testing  at  worksite.  (1)  When 
requested  by  MMS.  lessees  and 
contractors  shall  allow  MMS  to  test 
workers  at  the  worksite  to  evaluate  the 
effectiveness  of  approved  training 
programs  in  providing  trained  workers 
in  the  OCS,  Employees  being  tested 
shall  be  identified  by  the  following 
information: 

(i)  Job  classification  to  which 
currently  assigned, 
(ii)  Name  of  operator, 
(iii)  Name  of  course,  name  of 
organization,  location,  and  date  of  most 
recent  basic  (or  advanced)  and  refresher 
courses  taken  for  the  job  calegory  for 
which  currently  assigned. 

(2)  Following  testing  at  the  worksite, 
lessees  shall  take  actions  necessary  to 
ensure  that  identified  deficiencies  are 
corrected  In  the  event  test  results 
indicate  that  deficiencies  exist,  lessees 
shall  conduct  any  necessary  additional 
testing  to  isolate  problem  areas  or 
problem  personnel  and  shall  provide 
additional  training  or  reassign 
employees  to  ensure  that  all  personnel 
are  able  to  perform  their  assigned 
duties.  Tests  at  the  worksite  will  not 
identify  the  names  of  the  individuals 
tested.The  MMS  actions  resulting  from 
worksite  testing  will  attempt  to  identify 
and  correct  problems  at  particular 
facilities,  problems  with  particular 
training  organizations,  or  problems  with 
the  MMS  training  program. 

(b)  Testing  at  training  facility.  When 
requested  by  MMS,  the  training 
organization  shall  allow  MMS  personnel 
to  conduct  tests  of  trainees,  A  trainee 
who  does  not  pass  the  MMS-conducted 
test  is  considered  to  have  not 
satisfactorily  completed  the  course 
unless  the  trainee  passes  a  retest  within 
48  hours  in  accordance  with  these 
regulations. 

|FR  Doc  91--1552  Filed  1-23-91:  8:45  am] 

BILUNG  CODE  »310-I«-M 


F«cbral  Registw  /  Vol.  56.  No.  16  /  "nuffsday,  January  24.  1991  /  Rulee  aad  Rqjafatioiw 


INTEAMATKMML  DEVELOPMENT 
COOPEIUTIOM  AGENCY 

Agency  for  International  Oeveiepment 

48  CFR  Parts  701,  705,  715,  752,  and 
753 

[AIDARMottc««1-1J 

Miscellaneous  Editorial  Changaa 

AOENCy:  Agency  for  International 
Development,  IDCA. 
action:  Final  rale. 

SUMMARY:  The  AID  Acquisition 
Regulation  (AIDAR^  is  being  amended  to 
reflect  the  latest  OMB  approval 
expiration  date  for  the  various  AIDAR 
information  collections,  to  provide  the 
current  address  for  pouch  mail,  and  to 
provide  current  Zip  Codes,  and  to 
correct  a  reference  to  "calendar  days"  to 
read  "workdays". 
EFFECnvt  date:  February  25, 1991. 
FOR  AD0ITI0NA1.  tNFORMATlON  CONTACT: 
Mr.  James  M.  Kelly,  MS/PPE.  room 
18001,  SA-11,  Agency  for  International 
Development,  Washington,  DC  20523- 
1435.  Telephone:  (703)  875-1534. 
SUPPLEMENTARY  INFORMATION:  The 
changes  being  made  by  this  Notice  are 
editorial  and  are  not  considered 
significant  rules  under  FAR  section  1.301 
or  subpart  1.5,  nor  major  lules  as 
defined  in  Executive  Order  12291.  This 
Notice  will  not  have  an  impact  on  a 
substantial  number  of  small  entities,  nor 
does  it  establish  any  information 
collection  as  contemplated  by  the 
Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act.  Because  of 
the  nature  and  subject  matter  of  this 
Notice,  use  of  the  proposed  rule/public 
comment  approach  was  not  considered 
necessary.  We  decided  to  issise  as  a 
final  rule:  however,  we  welcome  public 
comment  on  the  material  covered  by 
this  Notice  or  any  other  part  of  the 
A.IDAR  at  any  time.  Comments  or 
questions  may  be  addressed  as  specified 
in  the  "FOR  further  information 
CONTACT"  section  of  the  preamble. 

list  of  SubjecU  in  48  CFR  Parts  7D1,  785. 
715,  752,  and  753 

Government  procurement. 

For  the  reasons  set  out  in  the 
Preamble,  chapter  7  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citations  for  parts  701. 
705,  715.  752,  aiid  753  continue  to  read  as 
follows; 

Authority:  Sec  621.  Pubtic  Law  87-195.  "5 
Stat  445  (22  U.S.C  2381).  as  amended:  EX). 
12163.  SepL  28.  1979.  44  FK  S6673.  i  CFR  1979 
Comp^  p.  435. 


PART  701— FEDERAL  ACOUISmON 
REGULATION  SYSTEM 

Subpart  701.1— PupoM,  Aatliority, 
Issuanca 

701.1OS    (AiMndMIl 

2.  Paragraph  (a)  of  section  701.105, 
OMB  approval  ^nder  the  Paperwortc 
Reduction  Act.  is  amended  by  removing 
"(expiration  date  12/31/90)"  and  adding 
"(expiration  dale  10/31 /SI)"- 

PART  705— PUBLICIZING  CONTRACT 
ACTIONS 

705.802    [AiMndMil 

3.  Section  705.002.  Policy,  is  amended 
by  rem.oving  "20523"  and  adding  "20523- 
1414". 

PART  715-COWTRACTING  BY 
NEGOTIATION 

Subpart  715.5— Unaoltottetf  Proposato 

4.  Paragraph  (a)  of  section  715.504  is 
revised  to  read  as  follows: 

715.504    Advance  ^aidanoa. 

(aj  Infonnation  concerning  AID's 
policies  for  unsoHcited  proposals  (other 
than  research)  is  available  from  the 
Agency  for  International  Development. 
OSDBU/'MRC,  room  1400A.  SA-14. 
Washu-i^ton,  DC  20523-1414.  Tot 
unsolicited  research  proposals  the 
address  is  the  Agency  for  International 
Development  S&T/RUR,  rooia  309,  SA- 
13,  Washingtoa,  DC  20523-1807, 
•        *        «        •        • 

5.  Section  715.506  is  revised  to  read  as 

follows: 

7 1 5.506    Agenqr  procedures  and  point  of 
contact 

Initial  inquiries  and  subsequent 
unsolicited  proposals  should  be 
submitted  to  the  address  specified  in 
section  715.504  of  this  subpart 

PART  752— S<M.IClTAT10lil 
PROVtSiCmS  A  NO  CONTRACT 
CLAUSES 

Sul>part  752.2— Texts  of  Provisions 
and  Clauses 

752.218-6    [Amendad] 

6.  Section  752.219-8,  Utilization  of 
Small  Business  Concerns  and  Small 
Disadvantaged  Business  Concerns,  is 
amended  by  removing  "20523"  and 
adding  "20523-1414". 


Subpart  752.70— Texts  of  AID  Contract 
Clauses 

752.7002    [Amended] 

7.  Paragraph  (p)(l)(0  of  ^  contract 
clause  in  section  752.7002,  Travel  and 
Transportation,  is  amended  by  removing 
"20523"  and  adding  *-2852J-»419". 

752.7006    lAoMndad] 

8.  The  contract  clause  in  aection 
752.7006.  Notices,  is  amended  by 
removing  "2052y'  and  adding  "20523- 
0061". 

9.  Paragraph  (a)(4)  of  the  contract 
clause  in  section  752.7015  is  revised  to 
read  as  follows: 

752.7015    UseofPooebFadimea. 

*  a  •  t  a 

(a)  •  •  • 

(4)  Official  mail  as  autl^orized  by 
paragraph  (c)ll)  of  this  clause  bVohW  be 
addressed  as  follows: 

Name,  foiiowed  by  the  symbol  "C" 
USAiD/City  or  Name  of  ft»t/Fo«r 
Digit  GoOTitry  Code.  Washington,  OC 
20090-8950 


752.7018  [Amended] 

10.  Paragraph  (b)  of  the  contract 
clause  in  section  752.70ia,  Heellh  and 
.Occident  Coverage  for  AiD  Participant 
Trainees,  is  anaended  t>y  removing 
"20523"  and  add;i2g  "3G523-1801". 

752.7019  (Amended! 

11.  Paragraph  (c)  of  the  contract 
clause  Li  section  752.7019, 1»articipant 
Training,  is  amended  by  removmg 
"20523"  and  adding  "20523-1801". 

752.702«    {Amended] 

12.  Paragraph  fb^31  of  the  contract 
clause  in  section  752.7026.  Reports,  is 
amended  by  removing  "20523"  and 
adding  "20523-1802". 

752.7031    (Amended) 

13.  Paragraph  (c)(2)  of  the  contract 
clause  in  section  752.7031.  Leave  and 
Holidays,  is  umendt'd  by  removing  the 
words  "calendar  daj-s"  and  adding 
"workdays". 

PART  753— FORMS 

Subpart  753.1— General 

753.107    lAmendedl 

14.  Section  753.107.  Obtaining  fonof 
is  amended  by  removmg  "20523"  axid 
adding  "20523-0001". 
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Dated:  December  3. 1990. 
|ohn  F.  Owens, 
Procurement  Executive 
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DEPARTMENT  OF  COMMERCE 

Netlonel  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611. 672.  and  675 

(Docktt  No.  900833-0327] 

RIN  064«-AOS1 

Foreign  Fishing;  Groundfish  of  the  Gulf 
of  Alaska,  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  islands  Area 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
AcnOM:  Final  rule. 


summary:  NOAA  issues  a  fmal  rule  to 
implement  Amendment  16  to  the  Fishery 
Management  Plan  (FMP)  for  Bering  Sea/ 
Aleutian  Islands  (BSAl)  Groundfish  and 
Amendment  21  to  the  FMP  for  the  Gulf 
of  Alaska  (GOA)  Groundfish  Fishery. 
These  regulations  address  the  following 
management  problems  in  both  the  BSAI 
and  GOA:  (1)  Prohibited  species  bycatch 
management,  (2)  procedures  for 
speci^ing  total  allowable  catch  (TAG), 
and  (3)  gear  restrictions.  Regulations 
specific  to  GOA  address  management  of 
demersal  shelf  rockfish.  Definitions  of 
overfishing  to  amend  both  FMPs.  while 
not  codified,  are  referenced.  In  addition, 
the  reapportionment  procedures  for 
BSAl  groundfish  are  clarified.  These 
actions  are  necessary  to  promote 
management  and  conservation  of 
groundfish  and  other  fish  resources. 
They  are  intended  to  further  the  goals 
and  objectives  contained  in  both  fishery 
management  plans  that  govern  these 
fisheries. 

EFFlcnvE  OATC  January  18. 1991. 
AOOflEtSES:  Copies  of  the 
environmental  assessment /regulatory 
impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA)  may 
be  obtained  from  the  North  Pacific 
Fishery  Management  Council.  P.O.  Box 
103136.  Anchorage.  Alaska  99510 
(telephone  907-271-2809).  Copies  of  a 
federalism  assessment  may  be  obtain 
from  NMFS.  Alaska  Region.  P.O.  Box 
21668.  Juneau.  Alaska  99802. 
FOR  FUirTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson  or  Ronald  J  Berg 
(Fishery  Management  Biologists.  NMFS), 
907-588-7230. 

SUPHJEMENTARV  INFORMATION:  The 
domestic  and  foreign  groundfish 


fisheries  in  the  Exclusive  Economic 
Zone  (EEZ)  of  the  GAO  and  BSAI  are 
managed  by  the  Secretary  of  Commerce 
(Secretary)  according  to  FMPs  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  The  FMPs  are 
implemented  by  regulations  for  the 
foreign  fisheries  at  50  CFR  part  611  and 
for  the  U.S.  fisheries  at  50  CFR  parts  672 
and  675,  General  regulations  that  also 
pertain  to  the  U.S.  fishery  are 
implemented  at  50  CFR  part  620, 

The  Council  approved  for  review  by 
the  Secretary  under  section  304(b)  of  the 
Magnuson  Act  the  parts  of  Amendments 
16  and  21  that  are  listed  in  the  above 
summary,  and  an  additional  provision 
on  vessel  incentive  that  is  described 
below.  The  Secretary  received  these 
amendments  on  August  8, 1990.  for 
review,  The  Magnuson  Act  requires  the 
Secretary,  or  his  designee,  to  approve, 
disapprove,  or  partially  disapprove 
FMPs  or  FMP  amendments  before  the 
close  of  the  95th  day  following  receipt. 
Following  receipt  of  Amendments  16 
and  21.  the  Director  of  NMFS.  Alaska 
Region  (Regional  Director),  immediately 
commenced  a  review  of  the 
amendments  to  determine  whether  they 
were  consistent  with  the  provisions  of 
the  Magnuson  Act  and  other  applicable 
law,  A  notice  of  availability  of  the 
amendments  was  published  in  the 
Federal  Register  (55  FR  33340,  August  15, 
1990).  It  invited  review  of,  and  comment 
on,  the  amendments  until  October  9, 
1990.  A  proposed  rule  was  filed  with  the 
Office  of  the  Federal  Register  on 
September  12. 1990,  and  published  on 
September  18. 1990  (55  FR  38347),  and  a 
correction  to  the  proposed  rule  was 
published  on  October  25, 1990  (55  FR 
43063).  The  proposed  rule  invited 
comments  through  October  27. 1990. 
This  final  rule  implementing 
Amendments  16  and  21  takes  comments 
received  into  account.  Comments 
received  are  summarized  and  responded 
to  below  (see  Public  Comments 
Received). 

The  preamble  to  the  proposed  rule 
described  and  presented  the  reasons  for 
each  measure  contained  in  the 
amendments.  The  Regional  Director  has 
reviewed  each  measure  and  the  reasons 
for  it.  During  his  review,  the  Regional 
Director  considered  comments  received 
from  the  public,  fishing  associations, 
and  interested  agencies.  Except  for  a 
vessel  incentive  program  to  avoid 
excessive  bycatch  rates  of  prohibited 
species,  he  has  determined  that  each 
measure  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law 
He  has  approved  the  consistent 


measures  contained  in  Amendments  16 
and  21  as  authorized  under  section  304 
of  the  Magnuson  Act.  For  reasons  given 
below,  he  disapproved  the  vessel 
incentive  program. 

The  following  is  a  summary  from  the 
proposed  rule  of  what  each  approved 
measure  requires  or  accomplishes: 

(1)  Prohibited  species  catch  (PSC) 
limits  and  bycatch  limitation  zones  for 
Pacific  halibut.  Tanner  crab  Chinoecetes 
bairdi,  and  red  kng  crab  in  the  BSAI, 
which  are  applicable  only  to  trawl 
fisheries,  are  established; 

(2)  Apportionments  of  PCS  limits  in 
the  BSAI  into  bycatch  allowances  to 
DAP  and  JVP  trawl  fisheries,  subject  to 
review  and  revision  by  the  Secretary 
and  after  consultation  with  the  Council. 
is  authorized.  For  the  1991  fishing  year, 
fishery  categories  are:  domestic  annual 
processing  (DAP)  trawl  fisheries  for 
turbot,  rock  sole,  flatfish,  and  all  others 
combined:  and  joint  venture  processing 
(JVP)  trawl  flatfish  fishery: 

(3)  In  the  GOA.  separate 
apportionments  of  halibut  PSC  to  hook- 
and-line  and  pot  gear  are  authorized: 

(4)  Seasonal  allocations  of  Pacific 
halibut  in  the  GOA  and  BSAI,  and 
Tanner  and  red  king  crab  in  the  BSAI 
are  authorized: 

(5)  Procedures  for  interim  TAG 
specifications  in  both  the  BSAI  and 
GOA  are  established; 

(6)  Fishing  gear  restrictions  in  both  the 
BASI  and  GOA  are  implemented, 
including  a  new  definition  of  pelagic 
trawl  and  requirements  for 
biodegradable  panels  and  halibut 
exclusion  devices  on  groundfish  pots: 

(7)  Management  by  the  State  of 
Alaska  of  the  demersal  shelf  rockfish 
fishery  with  Council  oversight  in  the 
Eastern  Regulatory  Area  is  authorized; 
and 

(8)  Overfishing  of  groundfish  stocks  in 
both  the  BSAI  and  GOA  is  defined. 

In  addition  to  measures  implementing 
Amendments  16  and  21.  the  following 
regulatory  changes  were  also  proposed 
and  are  hereby  approved,  to  be  effective 
January  1. 1991:  (1)  New  definitions  for 
fishing  line,  foot  rope,  jig,  and  pot-and- 
longline  gear  (2)  new  coordinates  for 
Cape  Peirce;  and  (3)  a  clarification  to 
account  for  reapportionments  of  JVP  to 
DAP. 

Changes  From  the  Proposed  Rule  in  the 
Final  Rule 

1,  In  §§  672.2  and  675.2.  the  definition 
of  a  "pelagic  trawl"  is  changed  to  more 
accurately  represent  how  a  typical 
pelagic  trawl  is  configured.  The 
definition  for  a  pelagic  trawl  in  this  final 
rule  requires  a  minimum  mesh  size  of  64 
inches  as  measured  for  10  meshes  aft  of 
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the  fishing  line,  head  rope,  and  breast 
lines.  The  final  rule  for  a  pelagic  rope 
trawl  requires  that  parallel  lines  be 
spaced  no  closer  than  64  inches  apart,  or 
a  combination  of  parallel  lines  and 
meshes  with  stretched  mesh  sizes  of  at 
least  64  inches,  measured  as  described 
for  the  pelagic  mesh  trawl,  for  a 
distance  of  at  least  33  feet.  Definitions 
for  "breast  line"  and  "head  rope"  are 
also  added  to  §§  672.2  and  675.2  in  this 
final  rule  to  further  clarify  the  definition 
of  "pelagic  trawl." 

2.  In  §  672.20,  paragraphs  (f)(l)(i) 
through  (v)  are  added  to:  (1)  Reflect  the 
intent  of  the  Council  in  Amendment  21 
that  attainment  of  seasonal  allocations 
of  halibut  by  gear  type  and  by  JVP  or 
DAP  will  result  in  seasonal  closures  for 
the  appropriate  gear  type  and  vessel 
type  (JVP  or  DAP);  (2)  transferring  any 
unused  seasonal  halibut  PSC  that  had 
been  allocated  to  JVP  trawl,  DAP  trawl. 
JVP  hook-and-line,  or  DAP  hook-and- 
line  to  its  respective  PSC  allowance  in 
the  subsequent  season  during  a  current 
fishing  yean  and  (3)  deducting  any 
overage  of  seasonal  halibut  PSC  from 
JVP  trawl,  DAP  trawl,  JVP  hook-and- 
line,  or  DAP  hook-and-hne  from  its 
respective  PSC  allowance  in  the 
subsequent  season  during  a  current 
fishing  year. 

3.  In  §  672.20,  paragraphs  (f)(2)  (i)  and 
(ii),  mention  of  "target  fisheries"  has 
been  deleted  in  the  final  rule  because 
the  use  of  such  a  term  in  this  context 
was  only  appropriate  if  the  vessel 
incentive  program  covered  in  §  672,26  of 
the  proposed  rule  had  been  retained  in 
the  final  rule. 

4.  In  §  672.20,  paragraph  (f)(2](i),  the 
proposed  rule  language  is  modified  to 
reflect  the  Councirs  intent  to  permit  the 
Secretary  discretion  on  whether  to 
specify  a  halibut  PSC  limit  for  pot  gear. 

5.  In  §  675.7,  paragraph  (d)  will  not  be 
revised  in  the  final  rule  because  the  only 
change  in  the  proposed  rule  referred  to 

§  675,26,  which  is  not  retained  in  the 
final  rule. 

6.  In  §  675.20.  paragraph  (b](l)(ii)  is 
clarified  to  account  for 
reapportionments  of  JVP  to  DAP. 
Because  DAP  priority  over  JVP  under 
the  Magnuson  Act.  such  preference 
should  be  clarified  in  regulations. 
Present  regulations  do  not  provide  for 
proper  accounting  of  groundfish 
reapportionments  from  JVP  to  DAP, 
which  forces  the  appearance  that  DAP 
specifications  are  exceeded  and  JVP 
specifications  are  underharvested. 

7.  The  following  sections  in  the 
proposed  rule  are  deleted  in  the  final 
rule:  S§  672.20  (c)(1).  (c)(l){i)  and 
(c)(l)(ii)  and  675,20  (a)(7)(i)  and  (a)(7)(ii). 
Amendments  14  and  19  (proposed  rule 
published  at  55  FR  37907,  Sept,  14, 1990) 


also  amend  these  same  sections; 
however,  changes  proposed  by 
Amendments  14  and  19  differ  slightly 
from  those  proposed  for  Amendments  16 
and  21,  In  order  to  make  both  changes  to 
the  sections  effective  but  not  in  conflict 
with  each  other,  the  amendatory  and 
regulatory  language  contained  in 
Amendments  16  and  21  will  be  included 
only  in  the  final  rule  for  Amendments  14 
and  19  to  the  FMP's.  to  be  effective 
January  1, 1991,  and  published  at  56  FR 
492  (January  7, 1991). 

8.  In  5  675.21,  new  paragraphs  (c)(3) 
and  (c)(4)  are  added  to  authorize:  (1) 
Transferring  any  unused  seasonal  PSC 
bycatch  allowance  that  had  been 
apprortioned  to  any  of  the  fisheries  in 
§  675.21(b)(4)  to  its  respective  season 
PSC  bycatch  allowance  in  the 
subsequent  season,  and  (2)  deducting 
and  overage  of  seasonal  PSC  bycatch 
allowance  from  its  respective  PSC  in  the 
subsequent  season, 

9.  In  §  675.21,  paragraph  (b)(1)  of  the 
proposed  rule  incorrectly  referred  to 
paragraph  (b)(3)  of  the  same  section. 
The  same  paragraph  of  i  675.21  of  the 
final  rule  correctly  refers  to  paragraph 
(b)(4)  of  the  same  section. 

10.  In  §  675,21,  paragraphs  (b)(2)(i) 
and  (b)[4)(iii)  are  rearranged  and 
paragraphs  (b)(4){i)  through  (v)  are 
reworded  to  more  accurately  reflect  the 
intended  heirarchy  of  the  domestic 
fisheries  that  will  be  assigned  PSC  .imit 
apportionments.  This  heirarchy  was 
explained  in  the  preamble  to  the 
proposed  rule  on  page  38349,  but  the 
regulatory  text  in  the  proposed  rule 
erroneously  defined  the  fisheries  as  they 
appeared  in  the  regulations 
implementing  Amendment  12a  to  the 
FMP  for  BSAl  groundfish, 

11.  In  {  675,21,  throughout  paragraph 
(c),  reference  is  made  in  the  final  rule  to 
seasonal  apportionments  of  PSC 
allowances  to  reflect  the  intent  of 
Amendment  16, 

12.  Sections  672.26  and  675,26  are 
rescinded  and  reserved.  These  sections 
contained  the  proposed  vessel  incentive 
program  intended  to  reduce  halibut 
bycatch  rates  in  the  groundfish  trawl 
fisheries.  The  Council  intended  that  the 
proposed  program  identify  and  penalize 
vessels  that  fail  to  meet  acceptable 
halibut  bycatch  standards  that  would  be 
established  for  17  separate  fisheries  in 
the  BSAI  and  GOA,  The  proposed  rule 
would  have  required  vessels  in  each 
fishery  to  maintain  a  four-week  average 
bycatch  rate  less  than  two  times  the 
concurrent  fleet  average  in  each  of  the 
fisheries.  Failure  of  a  vessel  to  meet 
such  bycatch  standards  would  have 
resulted  in  a  suspension  of  the  vessel 
from  the  Alaskan  groundfish  fishery  for 
a  period  ranging  from  five  days  to  to  six 


weeks.  The  Regional  Director 
disapproved  this  program  because  it  did 
not  conform  to  national  standard  7  and 
the  requirements  of  the  Administrative 
Procedure  Act  (APA). 

National  standard  7  requires  that 
conservation  and  management  measures 
shall,  where  practicable,  minimize  costs 
and  avoid  unnecessary'  duplication.  A 
factor  for  consideration  in  determining 
whether  a  proposed  measure  is 
necessary  is  the  costs  associated  with 
the  proposed  measure,  balanced  against 
its  benefits.  Costs  include  added 
research,  administrative,  and 
enforcement  costs,  as  well  as  costs  to 
the  industry  of  compliance.  Benefits 
include  specific  gains  produced  by  the 
proposed  measure. 

Under  the  proposed  vessel  incentive 
program,  costs  for  additional  research, 
administration,  and  enforcement  would 
be  incurred  without  a  real  benefit  to  the 
industrj'  and  the  resource.  Subsequent 
to  the  Council  approval  of  the  proposed 
incentive  program,  N'MFS  analyses  of 
the  1990  observer  database  indicated 
that  numerous  revisions  to  the  observer 
database  occur  after  observers  are 
debriefed  and  their  data  are  verified, 
which  could  take  up  to  six  months. 
Without  verified,  statistically  reliable 
obser\'er  data,  the  proposed  incentive 
program  would  not  be  enforceable.  If 
violations  could  not  be  enforced,  the 
intended  benefit  of  the  proposed 
program,  which  was  to  reduce  bycatch 
and  protect,  conserve  and  manage  the 
resource,  would  not  be  realized.  The 
proposed  incentive  program,  therefore, 
would  not  meet  the  requirements  of 
national  standard  7. 

Moreover,  the  intent  of  the  Council  for 
inseason  action  against  vessels  that  fail 
to  meet  acceptable  bycatch  standards 
could  not  be  met,  since  enforcement 
actions  would  occur  postseason.  The 
time  period  required  to  develop  a 
verified  observer  database  to  enforce 
the  proposed  program  would  preclude 
vessel  suspension  as  an  effective 
inseason  enforcement  action,  undermine 
the  general  effectiveness  of  vessel 
suspension  for  enforcement  purposes, 
and  unreasonably  increase 
administrative  costs  associated  with 
enforcement  procedures  without 
accomplishing  the  intended  enforcement 
purposes. 

Preclusion  of  vessel  suspension  as  an 
effective  inseason  action  could  result 
from  several  situations  in  which  vessel 
suspensions  do  not  occur  at  an 
appropriate  time.  For  example,  vessel 
operators  and/or  owners  could  be 
issued  a  suspension  notice  after  a  vessel 
operator  has  left  the  vessel;  fishing 
areas  could  be  closed  prior  to  vessel 
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suspensions  due  to  the  attainment  of  a 
groundfith  quota  or  prohibited  species 
bycatch  allowance;  or  the  vessel  could 
undergo  a  tuapension  period  as  part  of 
Its  routine  maintenance  schedule. 
Therefore,  administrative  cosU  would 
be  incurred  v»ithout  accomphshing  the 
intended  purpose  of  the  program.  For 
these  reasons,  the  proposed  vessel 
incentive  program  would  not  effectively 
achieve  its  purpose  and.  therefore, 
would  be  unlawful  as  specified  in 
section  706  of  Utie  5.  U.S.C.  (APA). 

In  sum,  a  vessel  incentive  program 
must  conform  to  the  national  standards 
set  forth  in  the  Magnuson  Act  and  the 
requirements  of  the  APA.  Because  the 
Regional  Director  determined  that  the 
proposed  vessel  incentive  program  did 
not  conform  to  those  standards  and 
requirements,  he  partially  disapproved 
Amendments  18  and  21.  However,  the 
Regional  Director  expects  that  the 
Council  will  revise  and  resubmit  another 
vessel  incentive  program  that  could  be 
implemented  within  NMFS 
administrative  and  legal  constraints.  If 
approved,  the  Secretary  would 
implement  the  program  as  soon  as 
possible  within  his  authority  under  the 
Magnuson  Act. 

13.  In  this  Hnal  rule.  Table  2  (1989 
Prohibited  Species  Catch  Allowances)  is 
removed  from  50  CFR  part  675  because 

it  is  no  longer  applicable  to  management 
of  the  fishery. 

14.  The  following  sections  are 
changed  from  the  proposed  rule  (55  FR 
38347;  September  18,  1990)  to  implement 
regulatory  text  from  Amendment  12a  (54 
FR  32642;  August  7, 1969)  that  expired  on 
December  31, 1990,  so  that  they  may  be 
extended  indefinitely:  (1)  The  definition 
of  statistical  area,  introductory  text  and 
statistical  areas  516  and  517  in  |  675.2; 
12)  j  J  875.7  (c)  and  (d);  (3)  5§  675.20 
(e)(l)(iii)  and  (e)(2)(ii):  and  (4)  S  675.22. 
These  sections  were  referred  to  in  the 
proposed  rule  but  not  printed  in  the 
regulatory  text 

15.  The  following  section  is  changed 
from  the  proposed  rule  to  the  final  rule 
to  implement  regulatory  text  originally 
published  at  55  FR  33721  (August  17. 
1990)  and  at  55  FR  47883  (November  16. 
1990)  that  expired  on  December  31. 199a 
so  that  it  may  be  extended  indefinitely: 

5  i  675.24  (b).  (c),  and  (d).  This  section 
was  referred  to  in  the  proposed  rule  but 
not  printed  in  the  regulatory  text. 

Pubtic  Comments  Received 

Three  letters  of  comment  were 
received  from  fishing  associations  and 
individual  fishermen  during  the 
comment  period.  Comments  also  were 
received  from  the  North  Pacific  Fishery 
Management  Council  during  its 
">eptemb€r  24-29, 1990.  meeting. 


CommenU  focused  on:  (1)  Establishment 
of  fishery  categories  that  are  eligible  to 
receive  separate  prohibited  species 
bycatch  allowances  (bycatch 
allowances):  (2)  seasonal  allocations  of 
bycatch  allowances  to  assigned  target 
fishery  categones;  (3)  the  vessel 
incentive  program;  (4)  imposition  of 
fixed  PSC  limits  in  Amendment  16  for 
BSAl  groundfish  fishenes;  (5)  definitions 
of  overfishing  pertaining  to  both  the 
GOA  and  BSAl  fisheries;  (6)  significance 
of  Amendment  16  with  respect  to 
Fjcecutive  Order  12291;  and  (7)  the 
definition  of  a  pelagic  trawl. 

Comments  on  each  of  these  subjects 
are  summarized  and  responded  to  as 
follows: 

Establishment  of  Fishery  Categories 
That  Are  Eligible  To  Receive  Separate 
Bycatch  Allowances 

Comment  1  Regulatory  authority  for 
establishing  fishery  categories  that  are 
eligible  to  receive  PSC  apportionments 
is  preferable  to  the  present  system, 
which  would  require  an  FMP 
amendment  to  accomplish  the  same 
action. 

Response:  Comment  noted.  Target 
fishery  categories  will  now  be 
established  by  regulatory  amendment. 

Seasonal  Apportionments  of  PSC 
Bycatch  Allowances 

Comment  2.  Regulatory  authority  to 
allocate  fishery  bycatch  allowances  by 
seasons  is  supportable,  but 
apportionments  must  take  into  account 
seasonal  demands  of  the  fisheries. 

Response:  Comment  noted.  The 
Council  must  consider  seasonal 
demands  of  the  fisheries  when  making 
final  recommendations  to  the  Secretary. 

Comment  3.  The  procedure  for  making 
final  decisions  about  seasonal 
apportionments  of  PSC  bycatch 
allowances  in  late  Deceml>er  imposes 
extreme  difficulties  for  fishermen  who 
must  make  planning  decisions  for 
fisheries  that  start  January  1. 

Response:  Given  the  current 
specification  process  for  groundfish 
quotas,  a  parallel  process  for 
determining  seasonal  apportionments  of 
bycatch  allowances  is  necessary.  If  the 
groundfish  procedure  were  to  be 
changed,  a  parallel  change  in  the 
procedure  for  seasonal  apportionment  of 
bycatch  allowances  would  also  be 
required. 

Comment  4.  Fishing  interests  may  try 
to  influence  Council  recommendations 
for  seasonal  apportionments  of  fishery 
bycatch  allowances  to  suit  their  own 
economic  or  political  interests. 

Response:  The  Council  must  consider 
effects  of  seasonal  allocations,  including 
maximizing  benefits  to  the  Nation,  In 


making  recommendations  to  the 
Secretary.  The  mere  fact  that  particular 
economic  or  political  interests  benefit 
from  a  solution  that  maximizes  benefits 
to  the  Nation  is  not  necessarily  contrary 
to  the  Magnuson  Act  or  other  applicable 
law. 
The  Vessel  Incentive  Program 

Comment  5.  Recognizing  that  the 
fishing  fleet  was  incapable  of 
collectively  modifying  its  fishing 
practices  to  avoid  bycatches  of 
prohibited  species  in  the  BSAl  while 
participating  in  open  access  fisheries, 
the  Council  recommended  a  vessel 
incentive  program  to  encourage 
individual  vessels  to  reduce  bycatch 
rates  of  prohibited  species,  but  now 
NMFS  has  apparently  concluded  that 
such  a  program  is  not  approvable. 

Response:  While  NMFS  has 
concluded  that  the  proposed  program 
cannot  be  implemented  under 
administrative  and  legal  constraints  (see 
section  "Changes  In  the  Final  Rule  From 
the  Proposed  Rule"),  NMFS  Is  committed 
to  developing  a  vessel  incentive 
program  that  would  effectively  reduce 
bycatch  rates  of  prohibited  species. 
Such  a  program,  however,  must  conform 
to  requirements  of  the  Magnuson  Act 
and  other  laws,  and  also  must  be  within 
the  operational  and  administrative 
capabilities  of  NMFS  to  implement  and 
enforce. 

Comment  6.  NMFS'  concerns  about 
enforceability  of  the  proposed  vessel 
incentive  program  do  not  warrant 
delaying  implementation  of  the  program. 

Response:  NMFS'  concerns  about 
enforceability  do  indeed  warrant 
delaying  program  implementation  until 
the  concenjs  can  be  resolved.  To 
implement  a  program  without  means  to 
enforce  it  would  violate  the  Magnuson 
Act  and  the  APA. 

Imposition  affixed  Prohibited  Species 
Catch  (PSC)  Caps  in  Amendment  16  for 
BSAl  Groundfish  Fisheries 

.    Comment  7.  When  the  Council 
adopted  Amendment  16  during  its  June 
1990  meeting,  it  consciously  failed  to 
consider  alternatives  to  the  PSC  caps, 
other  than  no  caps,  that  were 
implemented  as  part  of  Amendment  12a 
to  the  BSAl  FIvlP,  which  violates  the 
National  Environmental  Pohcy  Act 
(NEPA).  because  the  Council  failed  to 
consider:  changes  in  prohibited  species 
abundance;  changes  in  the  target  species 
abundance  and  concomitant  changes  of 
the  groundfish  fisheries;  and 
consequences  of  premature  closures 
caused  by  the  Amendment  12a  caps 
during  the  1990  fishery.  The  amendment 
12a  caps  have  proven  unduly 


Federal  Register  /  Vol.  56,  No.  16  /  Thursday.  January  24.  1991  /  Rules  and  Regulations  2703 


restrictive — especially  absent  an 
incentive  program. 

Response:  Upon  receiving  advice  from 
NOAA  General  Counsel  that  the  Council 
must  review  the  PSC  caps  in 
Amendment  16,  the  Council  requested 
the  BSAl  plan  team  to  prepare  an 
analysis  of  existing  PSC  caps  as  well  as 
caps  equal  to  50  percent  and  150  percent 
of  the  Amendment  16  caps  for  Council 
consideration  at  its  September  1990 
meeting.  This  analysis  was  completed 
and  made  available  to  the  Council. 
Upon  reviewing  the  analysis,  the 
Council  affirmed  its  June 
recommendation  to  implement  the  caps 
included  in  Amendment  16.  This  process 
is  not  inconsistent  with  NEPA. 

In  light  of  groundfish  harvests  through 
November  9, 1990,  the  Amendment  12a 
caps  have  not  proven  unduly  restrictive. 
Although  trawling  for  pollock  and 
Pacific  cod  was  prohibited  with  trawls 
other  than  pelagic  trawls  (55  FR  33715. 
August  17, 1990)  upon  reaching  the 
halibut  PSC  limit  apportioned  to  the 
"other  fishery."  harvests  with  other  gear 
have  continued.  The  total  allowable 
catch  (TAG)  of  1,310.751  million  metric 
tons  (mt)  for  pollock  in  the  Bering  Sea 
subarea  was  reached  on  October  13, 
The  entire  TAG  of  100.000  mt  for  pollock 
in  the  Aleutian  Islands  subarea  is 
expected  to  be  reached  by  mid- 
November.  Some  fishermen  are 
continuing  to  harvest  Pacific  cod  with 
pelagic  trawls,  as  well  as  with  hook- 
and-line  and  pot  gear.  More  than  159.000 
mt  of  Pacific  cod,  about  80  percent  of  the 
TAG,  have  been  harvested  by  DAP  and 
JVP  operations.  Although  approximately 
40.000  mt  of  the  Pacific  cod  TAG  remain 
unharvested  through  mid-November,  a 
portion  of  this  will  be  harvested  prior  to 
the  end  of  1990.  Because  pot,  hook-and- 
line.  and  pelagic  trawl  gear  are  still 
permissible  in  the  BSAl  cod  fishery,  a 
shortfall  in  the  Pacific  cod  harvest 
would  likely  be  a  result  of  market 
constraints  and  not  because  the  PSC 
caps  were  unduly  restrictive. 

The  DAP  flatfish  fishery  is  still 
ongoing,  mostly  through  cooperation  of 
an  industry  group  committed  to  fishing 
at  low  halibut  bycatch  rates.  Fishing 
effort  on  remaining  amounts  of  the 
flatfish  species  is  believed  to  be  more 
constrained  by  market  incentives  than 
by  the  existing  PSC  caps.  The  JVP 
fishery  for  the  flatfish  species  was 
closed  early  in  1990  after  reaching  its 
red  king  crab  and  halibut  bycatch 
allowances.  In  a  separate  rulemaking  (56 
FR  384.  January  4, 1991),  the  Secretary 
has  implemented  a  delay  of  the  1991 
flatfish  season  for  yellowfin  sole,  turbot, 
and  "other  flatfish'  for  JVP  and  DAP 
until  May  1  to  increase  the  total  amount 


of  groundfish  harvested  before  red  king 
crab  and  halibut  bycatch  allowances  are 
reached.  Lower  bycatch  rates  for 
prohibited  species  in  the  1991  flatfish 
fishery  are  expected  to  result,  promoting 
fuller  flatfish  harvests.  Should  this 
purpose  be  realized,  the  Amendment  16 
caps  would  not  unduly  restrict  the 
flatfish  fishery. 

Although  the  Council  could  not  have 
projected  the  magnitude  of  the  1990 
groundfish  harvests  when  it 
recommended  the  Amendment  16  caps, 
the  BSAl  groundfish  fisheries,  which 
have  harvested  more  than  80  percent  of 
the  1990  optimum  yield,  have  now 
proven  that  the  PSC  caps  have  not  been 
unduly  restrictive,  contrary  to  the 
commenter's  assertion. 

Comment  8.  Amendment  16  PSC  caps 
are  fixed  by  the  FMP,  which  is  contrary 
to  the  Magnuson  Act  and  other 
applicable  laws,  including  NEPA  and 
Executive  Order  12291.  because  they  are 
inconsistent  with  national  standards  1, 
2,  and  6;  because  NEPA  requires  a 
periodic  review  of  fixed  caps  to  ensure 
consideration  of  reasonable 
alternatives:  and  because  Executive 
Order  12991  requires  a  periodic  review 
to  ensure  provision  for  cost/benefit 
analyses  to  maximize  net  benefits  to 
society. 

Response:  Fixed  PSC  caps  in 
Amendment  16  are  consistent  with 
national  standards  1.  2,  and  6.  National 
standard  1  requires  that  conservation 
and  management  measures  shall 
prevent  overfishing  while  achieving,  on 
a  continuing  basis,  the  optimum  yield 
from  each  fishery  for  the  United  States 
fishing  industry.  Given  the  large 
magnitude  of  the  BSAl  groundfish 
harvests  through  November  9  (see 
response  to  Comment  7).  the  Secretary 
finds  that  the  fixed  caps  would  not  by 
themselves  have  jeopardized 
achievement  of  the  optimum  yield. 
Shortfalls  in  additional  harvests  may 
well  be  the  result  of  market  constraints. 
National  standard  3  requires  that 
conservation  and  management  measures 
shall  be  based  upon  the  best  scientific 
information  available.  The  Council 
reviewed  the  best  available  scientific 
information  in  affirming  the  PSC  caps  at 
its  September  meeting.  National 
Standard  6  requires  that  conser\'ation 
and  management  measures  take  into 
account  and  allow  for  variations  among, 
and  contingencies  in.  fisheries,  fishery 
resources,  and  catches.  The  Council 
must  consider  new  information  as  it 
becomes  available  in  the  future  and 
could  recommend  amendments  to  the 
BSAl  FMP,  including  emergency  rules,  to 
account  for  new  information.  The 
Secretary  is  able  to  respond  within  the 


authority  provided  by  section  305(e)  of 
the  Magnuson  Act  to  new  information. 
Comment  9.  Amendment  16  PSC  caps 
were  adopted  by  the  Council  in 
conjunction  with  a  vessel  incentive 
program.  Without  such  a  program,  the 
caps  cannot  be  justified. 

Response:  Amendment  16  PSC  caps 
can  be  justified  without  a  vessel 
incentive  program.  The  caps  were 
intended  to  reduce  the  bycatch  of 
prohibited  species  in  the  trawl  fisheries. 
The  caps  have  been  successful  to  this 
end.  Any  overages  in  caps  as  a  result  of 
fast-paced  fisheries  could  be  the  result 
of  inadequate  reporting  procedures. 
which  are  being  upgraded  for  the  1991 
fishing  year  to  improve  monitoring  of  the 
status  of  groundfish  harvests  as  well  as 
caps.  The  fact  that  some  fisheries  were 
closed  to  bottom  trawling  in  1990  when 
PSC  caps  were  reached  does  not  mean 
that  Amendment  16  PSC  caps  are 
unjustifiable  without  a  vessel  incentive 
program.  As  stated  in  the  response  to 
Comment  7.  groundfish  harvests  have 
been  substantial,  reaching  more  than  80 
percent  of  the  overall  2.0  million  mt 
optimum  yield  established  for  1990. 
Although  some  caps  were  reached, 
causing  premature  closure  of  fisheries  to 
bottom  trawls,  the  use  of  pelagic  trawls 
continued.  The  DAP  flatfish  fishery  has 
yet  to  reach  its  bycatch  allowances  for 
halibut  and  C.  bairdi  and  is  ongoing 
under  a  voluntary  vessel  incentive 
program  without  Federal  support.  .N'MFS 
worked  with  the  Council  to  develop  a 
1991  vessel  incentive  program  within 
NMFS'  administrative  and  legal 
constraints.  The  Council  has  submitted 
a  revised  program  for  Secretarial  review 
and  the  program  could  be  implemented 
early  in  1991  if  Secretarial  approval  is 
received. 

Comment  10.  Implementing 
Amendment  12a  caps  as  part  of 
Amendment  16  is  unnecessarily 
restrictive  because  the  cost  of 
compliance  by  the  trawl  industry  is 
excessive  relative  to  benefits  to  the  crab 
and  halibut  fishenes,  which  violates 
national  standard  4  and  Executive  Order 
12291. 

Response:  Amendment  16  caps  do  not 
violate  either  national  standard  4  or 
Executive  Order  12291.  National 
standard  4  requires  that  conser\'ation 
and  management  measures  shall  not 
discriminate  between  residents  of 
different  States  If  it  becomes  necessary 
to  allocate  or  assign  fishing  privileges 
among  various  U.S.  fishermen,  such 
allocation  shall  be:  (A)  Fair  and 
equitable  to  all  such  fishermen;  (B) 
reasonably  calculated  to  promote 
conservation;  and  (C)  carried  out  in  such 
manner  that  no  particular  individual. 
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corporation,  or  other  entity  acquires  an 
exceM  share  of  snch  privileges.  The 
Secretary  has  determined  that  resulting 
allocationa  of  PSC  species  to  bottom 
trawl  fiahennen  as  well  as  to  crab  and 
hahbnt  fiahennen  as  a  result  of 
implementing  the  Amendment  16  caps 
are  consistent  with  each  test  of  this 
national  standard. 

The  Secretary  finds  that  implementing 
the  Amendment  16  caps  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  12281.  The  magnitude  of  the  1990 
9t)undri8h  harvest  will  exceed  80 
percent  of  the  1900  optimum  yield  even 
with  the  Amendment  12a  caps  in  place. 
While  more  of  the  JVP  apportionment  of 
flatfish  species  might  have  been 
harvested,  shortfalls  in  DAP  harvests 
are  believed  to  be  mostly  the  results  of 
market  constraints  and  not  the 
imposition  of  the  PSC  closures  duruig 
1990.  Pacific  cod  is  the  only  major  target 
species  no  longer  accessible  to  bottom 
trawl  gear  through  November  9. 1990, 
but  Pacific  cod  barvesU  by  other  gear 
types  is  ongoing. 

Comment  11.  A  vessel  incentive 
program  to  replace  that  disapproved  in 
Amendment  16  will  not  constrain 
bycatch  rates  of  crab,  nor  will  it  be  in 
effect  on  laniiary  1. 

Response:  The  Council  has  submitted 
a  revised  vessel  incentive  program  for 
Secretarial  review  under  section 
304(b)(3]  of  the  Magnuson  Act.  The 
revision  does  address  crab  bycatches.  If 
approved,  the  Secretary  will  implement 
the  revision  as  soon  as  possible  under 
authority  provided  by  the  Magnuson 
Act.  An  emergency  interim  rule  for  the 
revised  vessel  incentive  program,  as 
approved  by  the  Council  at  its 
December  meeting,  is  under  review  by 
the  Secretary  for  possible 
implementation  early  in  1991. 

Comment  12.  PSC  caps  imposed  by 
Amendment  18  on  trawl  fisheries  should 
be  rejected,  because  they  represent  a  de 
facto  allocation  of  gro-jndfish  fishing 
privileges  to  fixed  gear  fisheries,  to 
which  PSC  caps  are  not  applicable, 
violating  national  standard  4. 

Response:  Imposing  Amendment  16 
caps  only  on  trawl  fisheries,  but  not  on 
fixed  gear  fisheries,  including  hook-and- 
line  and  pot  gear,  does  not  violate 
national  standard  4.  Pacific  cod  is  the 
only  major  groundfish  species  caught  in 
target  fisheries  using  both  trawl  and 
fixed  gear  that  is  affected  by 
Amendment  16  caps.  The  Secretary 
recognizes  that  fixed  gear  and,  to  some 
extent,  pelagic  trawl  gear  would  be  used 
increasingly  to  harvest  Pacific  cod 
should  bottom  trawhng  be  closed  as  a 
result  of  reaching  a  PSC  cap.  This  result, 
however,  is  not  inconsistent  with 
findings  that  must  be  made  under 


national  standard  4  (see  description  of 
this  national  standard  under  the 
response  to  Comment  10) 

Comment  13.  Fixed  Amendment  16 
PSC  cap*  for  crab  are  not  justified  for 
1991  nor  has  an  analysis  been  done  to 
demonstrate  their  appropriateness 
beyond  1991;  they  should  be 
frameworked  to  allow  annual  review 
based  on  the  same  critena  as  used  for 
the  GOA  FMP  widi  respect  to 
establishing  the  GOA  halibut  PSC 

Response:  The  Secretary  finds  that  the 
fixed  crab  caps  contained  in 
Amendment  16  are  justified  under  the 
national  standards  and  other  applicable 
law  for  implementation  in  1991.  Given 
that  the  Magnuson  Act  requires  that 
conservation  and  management  measures 
be  based  on  the  best  scientific 
information  available  (see  national 
standard  2),  any  analysis  to  demonstrate 
appropriateness  beyond  1991  would 
Ukely  be  arbitrary  because  new 
information  could  be  forthcoming  that 
would  render  moot  any  such  analysis  at 
this  time.  The  Council  could  consider 
frameworking  the  caps,  especially  when 
information  is  likely  to  be  forthcoming 
annually,  which  could  then  be 
considered  under  framework 
procedures.  Analyses  of  any  changes 
would  be  required  by  the  Council  to 
enable  it  to  make  appropriate  decisions. 

Comment  14.  The  Regional  Director 
should  have  inseason  authority  to 
respond  to  incorrect  assumptions  made 
in  initially  apportioning  PSC  limits  into 
fishery  bycatch  allowances  (e.g., 
incorrect  information  pertaining  to 
economic  effects  on  the  industry,  other 
than  calculation  errors  or  biological 
changes)  in  order  to  promote  achieving 
optimum  yield. 

Response:  The  Secretary  concurs  that 
inseason  authority  to  respond  to 
incorrect  assumptions  pertaining  to 
economic  effects  on  the  industry  would 
be  desirable.  This  type  of  change,  about 
which  the  Council  may  want  to  make 
recommendations,  would  require  an 
amendment  to  current  regulations.  What 
may  be  entirely  reasonable  to  one 
segment  of  the  industry,  however,  could 
be  an  anathema  to  another  segment. 
Because  changes  in  PSC  bycatch 
allowances  are  inherently  controversial, 
criteria  would  have  to  be  developed  that 
would  set  limits  about  the  extent  of 
inseason  changes.  The  industry  ought  to 
be  able  to  predict  reasonably  the 
potential  outcome  of  any  inseason 
changes.  A  notice  and  comment  period 
on  the  inseason  changes  with 
accompanying  analyses  would  be 
required  unless  sufficient  reasons 
existed  to  waive  an  opportunity  for 
notice  and  comment.  While  this 
suggested  improvement  might  be 


desirable,  its  absence  does  not  detract 
from  approvability  of  the  measure  as  it 
stands  in  Amendments  16  and  21. 

Definitions  of  Overfishing  Pertaining  to 
Both  the  GOA  and  BSAI  Fisheries 

Comment  15.  The  Scientific  and 
Statistical  Committee  recommended  that 
the  defmition  of  overfishing,  which  is 
based  on  a  constant  fishing  mortality 
rate  with  no  threshold,  is  superior  to  the 
Council's  recommendation,  which  is 
based  on  a  maximum  fishing  mortality 
at  a  level  corresponding  to  maximum 
sustainable  yield  for  all  biomass  levels 
in  excess  of  that  value. 

Response:  The  Secretaiy  finds  that  the 
Council's  definition  of  overfishing  meets 
the  requirements  of  the  Magnuson  Act. 

Significance  of  Amendment  16  with 
Respect  to  Executive  Order  12291 

Comment  18.  Amendment  16  is  a 
major  rule  for  purposes  of  Executive 
Order  12291  and  a  Regulatory  Impact 
Analysis  is  required  because:  (1) 
Without  a  veaaei  incentive  program, 
imposed  costs  will  exceed  $100  million; 
(2)  PSC  closures  disrupted  markets 
dependent  on  trawl  production;  (3) 
shortages  of  product  caused  higher  costs 
for  companies  and  consumers;  and  (4) 
PSC  closures  resulted  in  signigicant 
reductions  and  redistribution  in 
groundfish  catches. 

Response:  Amendment  16  is  not  a 
major  rule  within  the  meaning  of 
Executive  Order  12291.  Costs  will  not 
exceed  $100  million.  Bottom  trawl 
production  was  curtailed,  but  total  trawl 
production  achieved  the  entire  TAC  for 
pollock  in  the  BSAI.  Through  November 
9,  the  total  groundfish  harvest  has 
exceeded  80  percent  of  the  1990 
optimum  yield  (see  response  to 
Comment  7).  and  has  exceeded  1989 
DAP  harvests.  Pacific  cod  harvests  are 
ongoing  and  shortfalls  in  Pacific  cod 
harvests  are  believed  to  have  been 
mostly  the  result  of  market  constraints, 
not  the  PSC  closures. 

Definition  of  Pelagic  Trawl 

Comment  17.  Language  used  to  define 
a  pelagic  trawl  in  the  emergency  rule 
was  ambiguous.  The  Regional  Director 
should  implement  a  test  fishery  to 
determine  whether  the  definition  of 
pelagic  trawl  in  the  interpretive  rule  is 
needed  to  reduce  bycatch.  If  bycatch 
under  the  emergency  rule  definition  of 
pelagic  trawl  does  not  differ 
significantly  from  bycatch  under  the 
interpretive  rule,  then  a  pelagic  trawl 
that  conforms  to  the  emergency  rule 
definition  should  be  allowed. 

Response:  The  Secretary  recognizes 
that  experimental  or  test  fisheries  would 
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be  useful  in  determining  the 
effectiveneat  of  the  emergency  rule 
definition  versus  the  interpretive  rule 
definition  of  a  pelagic  trawl,  as  well  as 
other  gear  designs,  in  reducing  bycatch. 
rhe  Council  has  directed  its  groundfish 
plan  teams  to  prepare  amendments  to 
both  groundfish  FMPs  that  would 
authorize  experimental  fisheries. 
Determining  the  effectiveness  of  the 
pelagic  trawl  definition  in  the 
emergency  interim  rule  compared  to  the 
interpretive  rule  could  be  accomplished 
under  such  authority.  In  the  meantime, 
fishery  information  also  might  be 
obtained  during  the  remaining  weeks 
that  the  clarified  pelagic  trawl  definition 
is  in  effect,  depending  on  fisheries  that 
will  be  conducted  during  that  time. 

North  Pacific  Fishery  Management 
Council  Comments  on  Amendments  16 
and  21 

Comment  18.  In  response  to  a  NMFS 
letter  that  a  "penalty  box"  vessel 
incentive  program  to  reduce  halibut 
bycatch  rates  in  the  groundfish  fisheries 
as  proposed  in  Amendments  16  and  21 
was  not  approvable,  the  Council 
recommended  that  a  revised  amendment 
be  initiated  to  conform  to  the 
requirements  of  appUcable  law. 

Response:  The  Council  submitted  a 
revised  vessel  incentive  program  for 
Secretarial  review  under  section 
304(b)(3)  of  the  Magnuson  Act.  The 
Secretary  published  a  notice  in  the 
Federal  Register  stating  that  the  revised 
amendments  are  available  and  that 
written  data,  views,  or  comments  of 
interested  persons  on  the  amendments 
may  be  submitted  to  the  Secretary 
during  the  35-day  period  beginning  on 
December  6, 1990,  The  Secretary  is 
reviewing  the  proposed  regulations  for 
the  revised  amendments  submitted  by 
the  Council  and  will  publish  them  in  the 
Federal  Register.  Before  the  close  of 
February  1, 1991.  the  Secretary  will 
complete  his  re\'iew  and  determine  if  the 
revised  amendments  conform  to  the 
Magnuson  Act  and  other  applicable  law. 

Comment  19.  The  Council 
recommended  that  50  CFR  parts  672  and 
675  be  revised  to  allow  any  shortfalls  or 
overages  in  seasonal  apportionments  of 
1  ahbut  PSCs  in  the  GOA  or  halibut/crab 
PSCs  in  the  BSAI  to  be  accounted  for  in 
the  subsequent  season. 

Response:  The  Secretary  has 
responded  to  the  Council's  comment  by 
changing  final  regulations  at  50  CFR 
parts  672  and  675  to  account  for 
shortfalls  or  overages  in  seasonal 
allocations  of  PSCs. 

Comment  20.  The  Council 
recommended  that  the  definition  of 
pelagic  trawl  be  revised  as  provided  for 
in  final  regulations  at  50  CFR  672.2  and 


67S.2.  Significant  changes  are  in  the 
minimum  mesh  size  of  64  inches  instead 
of  one  meter  behind  the  fishing  line,  and 
specific  prohibition  on  the  ate  of  discs, 
bobbins,  rollers,  or  other  chafe 
protection  gear  attached  to  the  foot  rope 
that  would  make  it  suitable  for  contact 
with  the  seabed.  Because  a  pelagic  trawl 
is  commonly  fished  in  frequent  contact 
with  the  seabed,  the  larger  mesh  size  is 
intended  to  enhance  release  of  halibut 
and  crab  if  captured. 

Response:  The  Secretary  has 
responded  to  the  Council's  comment  by 
changing  fmal  regulations  accordingly. 

Classification 

The  Regional  Director  determined  that 
the  FMP  amendments  are  necessary  for 
the  conservation  and  management  of  the 
groundfish  fisheries  in  the  Gulf  of 
Alaska  and  in  the  Bering  Sea/ Aleutian 
Islands  and  that  they  are  consistent  with 
the  Magnuson  Act  and  other  applicable 
law. 

TTie  Council  prepared  an 
environmental  assessment  (EA)  for 
these  amendments.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  found  that  no 
significant  impact  on  the  quality  of  the 
environment  will  occur  as  a  result  of 
this  rule.  A  copy  of  the  EA  may  be 
obtained  from  the  Council  at  the  above 
address. 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291, 
The  determination  is  based  on  the  EA/ 
RIR/FRFA  prepared  bv  the  Council  A 
copy  of  the  EA/RIR/FRFA  may  be 
obtained  from  the  Council  at  the  above 
address. 

The  Assistant  Administrator 
concludes  that  this  rule,  if  adopted, 
would  have  significant  effects  on  small 
entities.  These  effects  have  been 
discussed  in  the  EA/RIR/FRFA,  a  copy 
of  which  may  be  obtained  from  the 
Council  at  the  above  address. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  was  submitted  for 
review  by  the  responsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Since  the  appropriate 
state  agency  did  not  reply  within  the 
statutory  time  period,  consistency  is 
automatically  inferred. 

The  Federalism  Official  for  the 
Department  of  Commerce  determined 
that  Amendment  21  and  the  proposed 


rule  had  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment  (FA)  under 
Executive  Order  12812  (EO.  12812).  An 
FA  was  prepared  and  is  available,  upon 
request,  at  the  above  address.  The  FA 
contains  the  Federalism  Officials 
certification  that  the  provisions  and 
policies  of  Amendment  21  and  the 
implementing  rule  are  consistent  with 
the  federalism  prmciples.  criteria,  and 
requirements  set  forth  in  sections  2 
through  5  of  E.0. 12612.  Amendment  21 
and  the  final  rule  do  not  appear  to  affect 
Alaska's  ability  to  discharge  traditional 
State  governmental  functions,  or  other 
aspects  of  State  sovereignty;  additional 
costs  or  burdens  to  the  State  are  not 
expected. 

This  rule  must  be  effective  as  early  as 
possible  in  1991  to  achieve  an  orderly 
prosecution  of  the  groundfish  fisheries 
off  Alaska  for  the  1991  fishing  season 
and  to  derive  meaningful  conservation 
benefits.  Consequently,  the  Assistant 
Administrator  finds  for  good  cause  that 
it  is  contrary  to  the  public  interest  to 
delay  for  30  days  the  effective  date  of 
this  rule  under  section  553(d)  of  the  APA 
in  order  to  have  this  action  effective  as 
early  as  possible  near  the  beginning  of 
the  1991  fishing  season. 

List  of  Subjects  in  50  CFR  Parts  611,  672, 
and  675 

Fisheries,  Fishing  vessels.  Reporting 
and  recordkeeping. 

Dated;  |anuar>'  9. 1991. 
Michael  F.  TiUman, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  611, 672  and  675 
are  amended  as  follows; 

PART  61 1-FOREIGN  FISHING 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authorit>':  16  L'.S.C.  1801  et  seq..  16  U.S.C. 
971  et  seq..  22  U.S.C.  1971  el  seq.  and  16 
L'.SC  1361  etseq 

2.  Section  611.93  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

§  6 11 .93    Bering  Sea  and  Aleutian  Islands 

groundfish  flstiery. 

♦         •         •         •         • 

(b)  *  *   * 

(5)  Receiving  groundfish  prohibited. 
Whether  or  not  a  nation  receives  a 
notice  under  paragraph  (b){3)(ii)  of  this 
section,  receipts  of  U.S.-harvested 
groundfish  that  are  composed  of 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  any  amount 
greater  than  or  equal  to  20  percent  of  the 
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total  amount  of  groundfish  received  as 
described  under  {  675.21(b)(4)(v)  is 
prohibited  in  any  bycalch  hmitation 
zone  or  area  defined  in  S  675.2  of  this 
title  when  the  JVP  bycatch  allowance 
pertaining  to  such  bycatch  limitation 
zone  or  area,  as  specified  under 
i  675.21(c)(1)  of  this  title,  has  been 
attained. 

•  *        •        •        • 

PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

3.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows; 

Authority:  16  U.S.C.  1801  ef  seq. 

4.  In  S  672.1,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

S  672.1    PurpoM  and  scop*. 

•  •        *        *        • 

(d)  The  following  State  of  Alaska 
regulations  are  not  preempted  by  this 
part  for  vessels  regulated  under  this  part 
fishing  or  demersal  shelf  rockfish  in  the 
Eastern  Regulatory  Area,  and  which  are 
registered  under  the  laws  of  the  State  of 
Alaska: 

5  AAC  28.110.    Fishing  seasons. 
5  AAC  28.130.    G«ar. 
5  AAC  28.160.    Harvest  guidelines. 
5  AAC  2ai70.    Possession  and  landing 

requirements. 
5  AAC  28.190.    Harvest  of  bait  by 

commercial  permit  holders. 

§872.2    [AfiMndcd] 

4a.  Figiire  1  in  5  672.2  and  Figure  2  in 
§  672.24  are  redesignated  as  Figures  1 
and  2  to  part  672  and  will  appear  at  the 
end  of  the  part. 

5.  In  S  672.2,  the  definition  oi  Bottom 
trawl  is  removed.  The  definitions  of 
Breast  line,  Fishing  line,  Foot  rope, 
Head  rope,  Hook-and-lme,  Jig,  Pelagic 
trawl,  Pot-and-line,  and  Pot-and- 
longline  are  added  alphabetically  to 
read  as  follows: 

§672.2    Definitions. 
«         *         •         «         * 

Breast  line  means  the  rope  or  wire 
running  along  the  forward  edges  of  the 
side  panels  of  a  net.  or  along  the 
forward  edge  of  the  side  rope  in  a  rope 
trawl. 
*         •        •        •        * 

Fishing  line  means  a  length  of  chain 
or  wire  rope  in  the  bottom  front  end  of  a 
trawl  to  which  the  webbing  or  lead 
rones  are  attached. 

Foot  rope  means  a  chain  or  wire  rope 
attached  to  the  bottom  front  end  of  a 
trawl  and  attached  to  the  fishing  line. 

•  •  *  •  « 

Head  rope  means  a  rope  bordering  the 
top  front  end  of  a  trawl. 

Hook-and-line  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 


attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

Jig  means  a  single  non-buoyed,  non- 
anchored  hne  with  hooks  attached,  or 
the  taking  of  fish  by  means  of  such  a 

device. 

t        •        •        •        * 

Pelagic  trawl  means  a  trawl  which 
does  not  have  discs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  but  which  may  have 
weights  on  the  wing  tips  and 

(1)  Which  has  stretched  mesh  sizes  of 
at  least  64  inches,  as  measured  between 
knots,  starting  at  all  points  on  the  fishing 
line,  head  rope,  and  breast  lines  and 
extending  aft  for  a  distance  of  at  least  10 
meshes  from  the  fishing  line,  head  rope, 
and  breast  lines  and  going  around  the 
entire  circumference  of  the  trawl,  and 
which  webbing  is  tied  to  the  fishing  line 
with  no  less  than  20  inches  between 
knots  around  the  circumference  of  the 
net  (Figure  3)  and  which  contains  no 
inserts  or  collars  or  other  configurations 
intended  to  reduce  the  mesh  size  of  the 
forward  section,  or 

(2)  Which  has  parallel  lines  spaced  no 
closer  than  64  inches,  combinafion  of 
parallel  lines  and  meshes  with  stretched 
mesh  sizes  of  at  least  64  inches, 
measured  as  described  m  paragraph  (1) 
of  this  definition,  for  a  distance  of  at 
least  33  feet,  and  starting  at  all  points  on 
the  fishing  line,  head  rope,  and  breast 
lines  and  going  around  the  entire 
circumference  of  the  trawl  (Figure  4). 

Pot-and-line  means  a  stationary, 
buoyed  line  with  a  single  pot  attached, 
or  the  taking  of  fish  by  means  of  such  a 
device. 

Pot-and-longline  means  a  stationary, 
buoyed,  and  anchored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device. 
•        *        •        •        * 

6.  In  S  672.20,  a  heading  for  paragraph 
(f)(2)  is  added,  paragraphs  (f)(1),  (n(2)(i). 
and  (f](2)(ii)  are  revised,  paragraphs 
(f)(2)(iii)  and  (f)(2)(iv)  are  redesignated 
as  (f)(2)(iv)  and  (fl(2){v),  and  new 
paragraph  (f](2)(iu)  is  added  to  read  as 
follows: 

§  672.20    General  limitations, 
t         •         *         •         • 

(f)*  •  • 

(1)  Gear  closures — (i)  Trawl  gear  If, 
during  the  fishing  year,  the  Regional 
Director  determines  that  the  catch  of 
halibut  by  operators  of  vessels  using 
trawl  gear  and  delivering  their  catch  to 
foreign  vessels  (JVP  vessels)  or 
operators  of  vessels  using  trawl  gear 
and  delivering  their  catch  to  U.S.  fish 
processors  or  processing  their  catch  on 
board  (D.AP  vessels)  will  reach  their 
proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 


this  section,  the  Regional  Director  will 
pvSlish  a  notice  in  the  Federal  Register 
prohibiting  fishing  by  JVP  or  DAP 
vessels,  as  appropriate,  with  trawl  gear 
other  than  pelagic  trawl  gear  for  the 
remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(ii)  Hook-and-line  gear.  If,  during  the 
year,  the  Regional  Director  determines 
that  the  catch  of  halibut  by  operators  of 
vessels  using  hook-and-line  gear  and 
delivering  their  catch  to  foreign  vessels 
(JVP  vessels)  or  operators  of  vessels 
using  hook-and-line  gear  and  delivering 
their  catch  to  U.S.  fish  processors  or 
processing  their  catch  on  board  (DAP 
vessels)  will  reach  their  proportional 
share  of  the  seasonal  allocation  of  the 
halibut  PSC  limit  provided  for  under 
paragraph  (f)(2)  of  this  section,  the 
Regional  Director  will  publish  a  notice 
in  the  Federal  Register  prohibiting 
fishing  by  JVP  or  DAP  vessels,  as 
appropriate,  with  hook-and-line  gear  for 
the  remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(iii)  Pot  gear.  If,  during  the  year,  the 
Regional  Director  determines  that  the 
catch  of  haUbut  by  operators  of  vessels 
using  pot  gear  and  delivering  their  catch 
to  foreign  vessels  (JVP  vessels)  or 
operators  of  vessels  using  pot  gear  and 
delivering  their  catch  to  U.S.  fish 
processors  or  processing  their  catch  on 
board  (DAP  vessels)  will  reach  their 
proportional  share  of  the  seasonal 
allocation  of  the  halibut  PSC  limit 
provided  for  under  paragraph  (f)(2)  of 
this  section,  the  Regional  Director  will 
publish  a  notice  in  the  Federal  Register 
prohibiting  fishing  by  JVP  or  DAP 
vessels,  as  appropriate,  with  pot  gear  for 
the  remainder  of  the  season  to  which  the 
PSC  allocation  applies. 

(iv)  Unused  PSC  allocated  to  JVP 
trawl,  hook-and-line,  or  pot  gear,  or  to 
DAP  trawl,  hook-and-line,  or  pot  gear 
will  be  added  to  its  respective  PSC 
allocation  for  the  next  season  during  a 
current  fishing  year. 

(v)  If  a  seasonal  allocation  to  JVP 
trawl,  hook-and-line,  or  pot  gear,  or  to 
DAP  trawl,  hook-and-line,  or  pot  gear  is 
exceeded,  the  amount  by  which  the 
seasonal  allocation  is  exceeded  will  be 
deducted  from  its  respective  allocation 
for  the  next  season  during  a  current 
fishing  year. 

(2)  Halibut  PSC  limits— [i]  Notices  of 
proposed  halibut  PSC  limits.  After 
consultation  with  the  Council,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  specifying  the  proposed 
halibut  PSC  limits  for  JVP  vessels  and 
DAP  vessels  using  trawl  and  hook-and- 
line  gear;  the  notice  may  also  specify 
halibut  PSC  limits  for  JVP  vessels  and 
DAP  vessels  using  pot  gear.  Each  halibut 
PSC  limit  may  be  apportioned  among 
the  regulatory  areas  and  districts  of  the 
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Gulf  of  Alaska,  and  may  be  allocated  by 
season  under  paragraph  (f)(2)(iii)  of  this 
section.  Public  comments  on  these 
proposals  will  be  accepted  by  the 
Secretary  for  30  days  after  the  notice  is 
filed  for  public  inspection  with  the 
Office  of  the  Federal  Register. 

(ii)  Notices  affinal  halibut  PSC  limits. 
The  Secretary  will  consider  comments 
received  on  proposed  halibut  PSC  limits 
and,  after  consultation  with  the  Council, 
will  publish  a  notice  in  the  Federal 
Register  specifying  the  final  halibut  PSC 
limits  and  seasonal  allocations  thereof. 
A  notice  of  these  determinations  will  be 
published  in  the  Federal  Register  on,  or 
as  soon  as  practicable  after,  January  1  of 
the  new  fishing  year  and  also  will  be 
made  available  to  the  public  by  the 
Regional  Director  through  other 
appropriate  means. 

(iii)  The  Secretary  will  base  any 
seasonal  allocations  of  the  halibut  PSC 
limits  on  the  following  types  of 
information- 


(A)  Seasooal  disthbutioa  of  halibut. 

[B)  Seasonal  distribution  of  target 
groundfish  species  relative  to  halibut 
distribatioa. 

{Q  Bx|»ectod  halibat  bycatch  needs  on 
a  seastmal  basis  relevant  to  changes  in 
halibut  biomasB  and  expected  catches  of 
target  groundfuh  species, 

(D)  Expected  variations  in  bycatch 
rates  throughout  the  fishing  year, 

(E)  Expected  changes  in  directed 
groundfish  fishing  seasons. 

(F)  Expected  start  of  fishing  effort, 
and 

(G)  Economic  effects  of  establishing 
seasonal  halibut  allocations  on 
segments  of  the  target  groundfish 
industry. 

.        •        «        *        * 

7.  In  S  672.24,  paragraph  (c)  is 
redesignated  a»  paragraph  (d), 
paragraph  (b)  is  redesignated  as 
paragraph  (c)  and  paragraph  (c)  is 
retitled  to  read  Gear  allocations,  and  a 


new  paragraph  (b)  is  added  to  read  as 
follows; 

§  672.24    Gear  Dmltations. 
.         «         ♦         •         • 

(b)  Gear  restncUoat.  (1)  Each  pot 
used  to  fish  for  groundfish  must  be 
equipped  with  a  biodegradable  panel  at 
least  18  inches  m  length  that  is  parallel 
to,  and  within  6  inches  of,  the  bottom  of 
the  pot,  and  which  is  sewn  up  with 
untreated  cotton  thread  of  no  larger  size 
than  *30. 

\2]  Each  pot  used  to  fish  for 
groundfish  must  be  equipped  with  rigid 
tunnel  openings  that  are  no  wider  than  9 
inches  and  no  higher  than  9  inches,  or 
soft  tunnel  openings  widi  dimensions 
that  are  no  vdder  than  9  inches 
.         «        •        *        • 

7a.  Figures  3  and  4  are  addpd  to  part 
672  as  foilovrs: 
BtuJNG  core  >S«-3»-W 
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Pelagic  Trawl 


Heaa  rope 


Minii'mjn'.  of  ten  meshes 

Fishina  line 

htesh  tied  to  fishir.q   lirse    ^-^    rrj. r. ixxa-i  -•'   2n"    intervals 

Pelagic  trawl  witb  acsh  sizes  oJ  al  least  bi    inches, 

starling  at  any  point   on  trie   fishing    iine, 

neocl  rope,    ond  breast    lines  and  extend ing  aft    for 

at    least  ten  meshes,   and  around  tne 
circumference  of   the  net 


Figure  3.   Pelagic  trawl  constructed 
with  webbing  attached  from  the  fishing 
line,  head  rope,  and  breast  lines. 


Breast  lirit 


Hiniinum  c-r    33   feet 

Pelagic    trawl   having  parallel    lines  spaced   no   closer 
than  64    Inches,   or  a  comoi nat  ton  of  para !  lei 
I  ines  and  mesnes  with  stretcheo  rr^esn  sizes  of  at 
least    64    incfes,    for   a  distance  of    a    least    33   feet, 
starting  at   all    points  on   tr>?   fisning    line,    nead 
rope,    and  Dreast    lines  and  gi '  i  ng  around   the  entire 
c  ircLinference  of  the  trawi 


Figure  4.   Pelagic  trawl  constructed 
with  ropes,  or  combinations  of  ropes  and 
meshes,  from  the  fishing  line,  head 
rope,  and  breast  lines. 

■LUM  COOC  M10-22-C 


PART  675— GROUNDFISH  OF  THE  Authority:  16  U  S  C  1801  et  seq. 

BERING  SEA  AND  ALEUTIAN  ISLANDS 

AREA 


8a.  Figures  2,  3  and  4  are  added  to  part 
6"5  as  follows 


8.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 


175  E 
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Figure  2    Statistical  reporting  areas  in  tne  BS/ai 
Zone  1  =  511  ♦  512  ♦  516 
Zone  2  =  513  ♦  517  ♦  521 
Zone  2H  =  517 


53  •> 


•fcO    W 


WLUMO  CODE  3S1»-22-M 
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Pelagic  Ttavi 


Head  rope 


Minimjir.  of  ten  meshe.s 


Fishina  lix>e 

Mesh  tied  to  fishing  line  at  rainjjtum  of  20"   intervals 

Pelagic  trawl  with  aesh  sizes  o!  at  least  61  inches. 

starling  at  any  point  on  trys  fishing   line, 

heoo  rope,    and  creast    lines  orxJ  extending  a''t    for 

at    teost  ten  mesnes,   and  around  the 
c ircumfereoce  of   the  net 


Figure    3.      Pelagic   trawl    constructed 
with  webbing   attached    from  the    fishing 
line,    head    rope,    and   breast    lines. 


Pelagic   travl 


Heo<j  rope 


Bre?3t  li-ne 


Minunum  or   33  feet 

Pelagic    travl   having   parallel    lines  spaced   no   closer 
than  54    Inches,   or  a  corrci  nat  (on  of  para  i  le  i 
I ines  ana  meshes  with  stretched  mesh  sizes  of  at 
least    64    inches,    for   a  aistance  of    a    least    33   feet, 
starting  at   all    points  on  the   fishing    line,    head 
rope,    and  C)reast    lines  ana  going  arouno   the  entire 
c  ircunference  of   the  trawl. 


Figure    4.       Pelagic    trawl    constructed 
with   ropes,    or   combinations   of   ropes   and 
meshes,    from   the    fishing    line,    head 
rope,    and   breast    lines. 


9.  In  §  675.2,  The  definition  of  Bottom 
trawl  is  removed;  the  definitions  of 
Breast  line.  Bycatch  Limitation  Zone  1, 
Bycalch  Limitation  Zone  2.  Bycatch 
Limitation  Zone  2H.  Fishing  line.  Foot 
rope,  Head  rope.  Hook-and-line.  Jig. 
Pelagic  travel.  Pot-and-line.  and  Pot-and- 
longline  are  added  alphabetically.  The 
definition  of  "statistical  area"  is 
amended  by  revising  the  introductory 
text  and  adding  paragraphs  (f).  (g).  (hi. 
(i),  (j),  and  (k)  to  read  as  follows: 

§  67S.2    Definitions. 
***** 

Breast  line  means  the  rope  or  wire 
running  along  the  forward  edges  of  the 
side  panels  of  the  net,  or  along  the 
forward  edge  of  the  side  rope  in  a  rope 
trawl. 

Bycatch  Limitation  Zone  1  (Zone  1) 
means  that  part  of  the  Bering  Sea 
Subarea  that  is  south  of  58°00'  N. 
latitude  and  east  of  165°00'  W.  longitude 
(Figure  2). 

Bycatch  Limitation  Zone  2  (Zone  2] 
means  that  part  of  the  Bering  Sea 
Subarea  bounded  by  straight  lines 
connecting  the  following  coordinates  in 
the  order  listed  (Figure  2): 


North  latitude 


West 

longttude 


165'  00 
165'  00 
171-  00 
\1V  00 
179'  20 
179"  20 
167-  00 
165'  00 


Bycatch  Limitation  Zone  2H  means 
that  part  of  the  Bering  Sea  Subarea 
bounded  by  straight  lines  connecting  the 
following  coordinates  (Figure  2): 


Nortti  latitude 


54*  30'.. 
56*  30 .. 
56-  30'.. 
55'  42'.. 
54' 30-.. 
64'  30'.. 


West 
longitude 


165"  00' 

165'  00 

17C*  00 
170'  00 
167"  00 
165'  00 


Fishing  line  means  a  length  of  chain 
or  wire  rope  in  the  bottom  front  end  of  a 
trawl  to  which  the  webbing  or  lead 
ropes  are  attached. 
•        *        •        •        • 

Foot  rope  means  a  chain  or  wire  rope 
attached  to  the  bottom  front  end  of  a 
trawl  and  attached  to  the  fishing  line. 

*  *  *  *  • 

Head  rope  means  a  rope  bordering  the 
top  front  end  of  a  trawl. 


Hook-and-line  means  a  stationary, 
buoyed,  and  anchored  line  with  hooks 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

Jig  means  a  single  non-buoyed,  non- 
anchored  Une  with  hooks  attached,  or 
the  taking  of  fish  by  means  of  such  a 

device. 

•        •         *        *        • 

Pelagic  trawl  means  a  trawl  which 
does  not  have  discs,  bobbins,  rollers,  or 
other  chafe  protection  gear  attached  to 
the  foot  rope,  but  which  may  have 
weights  on  the  wing  tips  and  (1)  which 
has  stretched  mesh  sizes  of  at  least  64 
inches,  as  measured  between  knots, 
starting  at  all  points  on  the  fishing  line, 
head  rope,  and  breast  lines  and 
extending  aft  for  a  distance  of  at  least  10 
meshes  from  the  fishing  line,  head  rope, 
and  breast  lines  and  going  around  the 
entire  circumference  of  the  trawl,  and 
which  webbing  is  tied  to  the  fishing  line 
with  no  less  than  20  inches  between 
knots  around  the  circumference  of  the 
net  (Figure  3)  and  which  contains  no 
inserts  or  collars  or  other  configurations 
intended  to  reduce  the  mesh  size  of  the 
forward  section,  or 

(2)  Which  has  parallel  lines  spaced  no 
closer  than  64  inches,  or  a  combination 
of  parallel  lines  and  meshes  with 
stretched  mesh  sizes  of  at  least  64 
inches,  measured  as  described  above  in 
paragraph  (1)  of  this  definition,  for  a 
distance  of  at  least  33  feet,  and  starting 
at  all  points  on  the  fishing  line,  head 
rope,  and  breast  lines  and  going  around 
the  entire  circumference  of  the  trawl 
(Figure  4). 

Pot-and-line  means  a  stationary, 
buoyed  line  with  a  single  pot  attached, 
or  the  taking  of  fish  by  means  of  such  a 
device. 

Pot-and-longline  means  a  stationary, 
buoyed,  and  anchored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device. 
*        *        •        •        • 

Statistical  area  means  any  one  of  the 
eleven  statistical  areas  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
defined  as  follows  (Figure  2): 

*  *  •  «  • 

(f)  Statistical  Area  516— that  part  of 
Statistical  .Area  511  that  is  south  of     58 
'N.  lat.  and  between  162'  and         163 
'VV.  long.; 

(g)  Statistical  Area  517— that  part  of 
Statistical  Area  513  that  is  south  of 
56'30  N.  lat.  and  between  165  '  and  1"0 
°W.  long.; 

(h)  Statistical  Area  521— that  part  of 
Statistical  Area  522  bounded  by  straight 
lines  connecting  the  following 
coordinates  in  the  order  listed:  55'46'  .N 
170''00'  W..  59'25'  N..  179°20'  W.,  BO'OO 
N.,  179''20'  W.,  60°00'  N.,  171*00'  W.. 


58°00'  N..  171°00'  W.,  58'00  N..  170'00' 
W..  and  55^48  N..  170'00  W. 

(i)  Statistical  area  522— north  of  55^00 
N,  latitude,  west  of  l-Q'OO  W.  longitude, 
and  east  of  180°00  longitude: 

(j)  Statistical  area  530— north  of  55'00' 
N.  latitude,  and  west  of  ISO'OO' 
longtitude; 

(k)  Statistical  area  540— south  of 
55'00'  N.  latitude,  and  west  of  1~0'00  W. 
longitude. 

•  •         *         •         • 

10.  In  §  675.7.  paragraphs  (ci  and  (d) 
are  added  to  read  as  follows 

§  675.7    Protilbltlons. 

•  *         •         *         • 

(c)  Use  a  vessel: 

(1)  To  fish  with  trawl  gear  in  that  part 
of  Zone  1  closed  to  fishing  with  trawl 
gear  in  violation  of  §  6"5.22(al  of  this 
part  unless  specifically  allowed  b\  the 
Secretary  as  provided  under  J  6"5.22  (b), 
(c),  and  ("dl  of  this  part. 

|2]  To  fish  with  trawi  gear  in  that  part 
of  Zone  1  closed  to  fishing  with  trawl 
gear  at  any  time  when  no  scientific  data 
collection  and  monitoring  program 
exists  or  after  such  prograrr.  has  been 
terminated,  or 

[3]  To  fish  with  trawl  gear  in  thai  part 
of  Zone  1  closed  to  fishing  with  trawl 
gear  without  complying  fully  with  a 
scientific  data  collection  and  m.onitoring 
program;  or 

(d1  conduct  an>  fishing  contrary  to  a 
notice  issued  under  §  6~5.21  of  this  part. 

11.  In  I  675.20.  add  the  phrase  "or  PSC 
allowance"  after  the  phrase  "PSC 
limits"  in  paragraph  (e){l)(iii)  and  after 
the  phrase  "PSC  limit"  in  both  places 
where  it  appears  in  paragraph  (e)(2){ii). 

12.  In  §  675.20.  paragraph  (b)(l)(ii)  is 
revised  and  (e)(4)  is  added  as  follows: 

§  675.20    General  limitations. 

(b)  •  *  * 

(1)  *  *  • 

(ii)  Apportionment  between  DAP  and 
JVP.  As  soon  as  practicable  after  April 
1,  )une  1,  and  August  1.  and  on  such 
other  dates  as  he  determines 
appropriate,  the  Secretary  will,  by 
notice  in  the  Federal  Register,  reassess 
and  reapportion  to  P  W  ':'■>.■  part  of  JVP 
needed  by  DAP,  or  rcd.-'-f^s  and 
reapportion  to  )VP  the  part  of  DAP  that 
he  determines  will  not  be  harvested  by 
L'  S  vessels  and  delivered  to  U.S. 
processors  during  the  remainder  of  the 
fishing  \ear.  unless  such 
reapportionments  to  JVP  would 
adversely  affect  the  conservation  of 
groundfish  or  prohibited  species  or 
would  have  an  adverse  impact  on  the 
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socioeconomic  considerations  set  forth 
in  paragraph  (aK2)(')(Bl  of  this  section. 

•  •  •  •  • 

(e)-  •  • 

(4)  The  adjustment  of  a  TAG  or  PSC 

limit  or  PSC  allowance  for  any  species 
under  paragraph  (e)(l)(iii)  of  this  section 
must  be  based  on  the  available  scientific 
information  concerning  the  biological 
stock  status  and  harvest  of  the  species 
in  question  and  on  the  Regional 
Director's  determination  that  the 
currently  specified  TAG  or  PSC  limit  or 
PSC  allowance  is  incorrect.  Any 
adjustment  to  a  TAG  or  PSC  limit  or 
PSC  allowance  mu3t  be  reasonably 
related  to  a  change  in  biological  stock 
status,  except  that  a  PSC  limit  or  PSC 
allowance  may  be  adjusted  if  it  was 
incorrectly  specified  due  to  a  calculation 
error  or  to  allow  redistribution  of 
uncaught  PSC  allowances  among 

fisheries. 

•        ■        •        •        * 

13.  Section  675.21  is  added  to  read  as 
follows: 

§  675.21    ProhibNvd  cpeciM  catch  (PCS) 


(a)  PSC  limits.  (1)  The  PSC  limit  of  .«d 
king  crab  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in 
Zone  1  during  any  fishing  year  is  200.000 
red  king  crabs. 

(2)  The  PSC  limit  of  Tanner  crabs  (C. 
bairdi)  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in 
Zone  1  during  any  fishing  year  is  1 
million  animals. 

(3)  The  PSC  limit  of  Tanner  crabs  [C. 
bairdi)  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in 
Zone  2  during  any  fishing  year  is  3 
ir.illions  animals. 

(4)  The  primary  PSC  limit  of  Pacific 
hahbut  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands 
Managment  Area  during  any  fishing 
year  is  an  amount  of  Pacific  halibut 
equivalent  to  4.400  metric  tons. 

(5)  The  secondary  PSC  limit  of  Pacific 
hahbut  caught  while  conducting  any 
DAH  trawl  fishery  for  groundfish  in  the 
During  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  Pacific  halibut 
equivalent  to  5.333  metric  tons. 

(b)  Apportionment  of  PSC  limits — (1) 
Apportionment  to  fishery  categories. 
The  Secretary,  after  consultation  with 
the  Council,  will  apportion  each  PSC 
limit  into  bycatch  allowances  that  will 
be  assigned  to  the  target  fishery 
categories  specified  in  paragraph  {b)(4) 
of  this  section,  based  on  each  fishery's 
proportional  share  of  the  anticipated 
incidental  catch  during  a  fishing  year  of 
prohibited  species  for  which  a  PSC  limit 


is  specified  and  the  need  to  optimize  the 
amount  of  total  groundfish  harvested 
under  established  PSC  limits.  The  sum 
of  all  bycatch  allowances  of  any 
prohibited  species  will  equal  its  PSC 
limit. 

(2)  Seasonal  apportionments  of 
bycatch  allowances.  The  Secretary, 
after  consultation  with  the  Council,  may 
apportion  fishery  bycatch  allowances  on 
a  seasonal  basis.  The  Secretary  will 
base  any  seasonal  apportionment  of  a 
bycatch  allowance  on  the  following 
types  of  information: 

(i)  Seasonal  distribution  of  prohibited 
species; 

(ii)  Seasonal  distribution  of  target 
groundfish  species  relative  to  prohibited 
species  distribution; 

(iii)  Expected  prohibited  species 
bycatch  needs  on  a  seasonal  basis 
relevant  to  change  in  prohibited  species 
biomass  and  expected  catches  of  target 
groundfish  species; 

(iv)  Expected  variations  in  bycatch 
rates  throughout  the  fishing  year, 

(v)  Expected  changes  in  directed 
groundfish  fishing  seasons; 

(vi)  Expected  start  of  fishing  effort: 
and 

(vii)  Economic  effects  of  establishing 
seasonal  prohibited  species 
apportionments  on  segments  of  the 
target  groundfish  industry. 

(3)  The  Secretary  will  publish 
annually  in  the  Federal  Register 
proposed  and  final  bycatch  allowances 
and  seasonal  apportionments  in  the 
notices  required  under  {  675.20(a)(7)  of 
this  part.  Public  comment  will  be 
accepted  by  the  Secretary  on  the 
proposed  bycatch  allowances  and 
seasonal  apportiorments  for  a  period  of 
30  days  after  the  notice  of  them  is  filed 
for  public  inspection  in  the  Office  of  the 
Federal  Register. 

(4)  For  purposes  of  this  section,  five 
domestic  fishenes  are  defined  as 
follows: 

(i)  DAP  Greenland  turbot  fishery 
means  DAP  fishing  with  trawl  gear 
during  any  weekly  reporting  period  that 
results  in  retained  amounts  of 
Greenland  turbot  and  arrowtooth 
flounder,  in  the  aggregate,  that  are  20 
percent  or  more  of  the  total  amount  of 
other  groundfish  or  groundfish  products 
retained,  calculated  in  round  weight 
equivalents. 

(ii)  DAP  rock  sole  fishery  means  DAP 
fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  (A)  results 
in  retained  amounts  of  rock  sole  that  are 
20  percent  or  more  of  the  total  amount  of 
other  groundfish  or  groundfish  products 
retained,  calculated  in  round  weight 
equivalents,  and  (B)  does  not  qualify  as 
a  "DAP  Greenland  turbot  fishery." 


(iii)  DAP  flatfish  fishery  means  DAP 
fishirg  with  t.'awl  gear  during  any 
weekly  reporting  period  that  (A)  results 
in  retained  amounts  of  yellowfin  sole 
and  "other  flatfish."  in  the  aggregate, 
that  are  20  percent  or  more  of  the  total 
amount  of  other  groundfish  or 
groundfish  products  retained,  calculated 
in  round  weight  equivalents,  and  (B) 
does  not  qualify  as  a  "DAP  Greenland 
turbot  fishery"  or  "DAP  rock  sole 
fishery." 

(iv)  DAP  other  fishery  means  DAP 
fishing  with  trawl  gear  during  any 
weekly  reporting  period  that  results  in 
retained  amounts  of  any  other 
combination  of  groundfish  species 
calculated  in  round  weight  equivalents 
that  would  not  qualify  as  a  "DAP 
Greenland  turbot  fishery,"  "DAP  rock 
sole  fishery,"  or  "DAP  flatfish  fishery." 

(v)  JVP  flatfish  fishery  means  JVP 
fishing  with  trawl  gear  during  any 
weekly  reporting  period  which  results  in 
deliveries  to  foreign  vessels  of  amounts 
of  yellowfin  sole,  rock  sole,  and  "other 
fiatfish."  in  aggregate  amounts,  that  are 
20  percent  or  more  of  the  total  amount  of 
groundfish  delivered  calculated  in  round 
weight  equivalents. 

(c)  Attainment  of  a  PSC  allowance  or 
seasonal  apportionment  of  the  PSC 
allowance.— {\)  By  the  DAP  flatfish, 
rock  sole,  or  turbot  fisheries  or  the  JVP 
flatfish  fishery,  (i)  If,  during  the  fishing 
year,  the  Regional  Director  determines 
that  U.S.  fishing  vessels  using  trawl  gear 
will  catch  either  of  the  PSC  allowances 
or  seasonal  apportionment  of  the  PSC 
allowances  of  red  king  crabs  or  C.  bairdi 
in  Zone  1  while  participating  in  either 
the  DAP  flatfish,  DAP  rock  sole,  DAP 
turbot,  or  JVP  flatfish  fisheries  as 
defined  in  paragraph  (b)(4)  of  this 
section,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zone  1  to  vessels  engaging  in  that 
directed  fishery  for  the  remainder  of  the 
fishing  year  or  for  the  remainder  of  the 
season. 

(ii)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  US. 
fishing  vessels  using  trawl  gear  will 
catch  the  PSC  allowance  or  seasonal 
apportionment  of  the  PSC  allowance  of 
C.  bairdi  in  Zone  2  while  participating  in 
either  the  DAP  flatfish.  DAP  rock  sole. 
DAP  turbot,  or  JVP  flatfish  fisheries  as 
defuied  in  paragraph  (b)(4)  of  this 
section,  the  Secretary  will  pubHsh  a 
notice  in  the  Federal  Register  closing 
Zone  2  to  vessels  engaging  in  that 
directed  fishery  for  the  remainder  of  the 
fishing  year  or  for  the  remainder  of  the 
fishing  season. 

(iii)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
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catch  the  primary  PSC  allowance  or 
seasonal  apportionment  of  the  PSC 
allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
either  the  DAP  flatfish.  DAP  rock  sole. 
DAP  turtjot,  or  JVP  flatfish  fisheries  as 
determined  in  paragraph  (b)(4)  of  this 
section,  tiie  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zones  1  and  2H  to  vessels  engaging  in 
that  directed  fishery  for  the  remainder  of 
the  fishing  year  or  for  the  remainder  of 
the  fishing  season. 

(iv)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  secondary  PSC  allowance  or 
seasonal  apportionment  of  the  PSC 
allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
either  the  DAP  flatfish.  DAP  rock  sole. 
DAP  turbot,  or  JVP  flatfish  fisheries  as 
defined  in  paragraph  (b)(4)  of  this 
section,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing  the 
entire  Bering  Sea  and  Aleutian  Islands 
Management  Area  to  vessels  engaging 
in  that  directed  fisherj'  for  the  remainder 
of  the  fishing  year  or  for  the  remainder 
of  the  fishing  season. 

(2)  By  the  "DAP  other  fisheries." 

(i)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  allowances  or  seasonal 
apportionments  of  PSC  allowances  of 
red  king  crabs  or  C.  bairdi  in  Zone  1 
while  participating  in  the  "DAP  other 
fishery"  as  defined  in  paragraph  (b)(4)  of 
this  section,  the  Secretary  will  publish  a 
notice  in  the  Federal  Register  closing 
Zone  1  for  the  remainder  of  the  year  or 
for  the  remainder  of  the  fishing  season 
to  DAP  trawl  vessels  using  other  than 
pelagic  trawl  gear  in  the  combined 
directed  fishery  for  pollock  and  Pacific 
cod.  such  that  these  two  species  must 
comprise  less  than  20  percent  of  the 
aggregate  amount  of  the  other 
groundfish  or  groundfish  products 
retained  by  the  vessel  during  a  weekly 
reporting  period. 

(ii)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  or  seasonal  apportionment  of 
the  PSC  allowance  of  C.  bairdi  in  Zone  2 
while  participating  in  the  "DAP  other 
fishery,"  the  Secretary'  will  publish  a 
notice  in  the  Federal  Register  closing 
Zone  2  for  the  remainder  of  the  year  or 
for  the  remainder  of  the  fishing  season 
to  DAP  trawl  vessels  using  other  than 
pelagic  trawl  gear  in  the  combined 
directed  fishery  for  pollock  and  Pacific 
cod.  such  that  these  two  species  must 
comprise  less  than  20  percent  of  the 


aggregate  amount  of  the  other 
groundfish  or  groundfish  products 
retained  by  the  vessel  during  a  weekly 
reporting  period. 

(iii)  ff,  tfatring  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vesteis  using  trawl  gear  will 
catch  the  primary  PSC  allowance  or 
•easonal  apportiiniitsnt  of  the  PSC 
allowance  of  Pacific  halibut  ia  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "DAP  other  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  closing  Zones  1  and  2H  for  the 
remainder  of  the  fishing  year  or  for  the 
remainder  of  the  season  to  DAP  trawl 
vessels  using  other  than  pelagic  trawl 
gear  in  the  combined  directed  fishery  for 
pollock  and  Pacific  cod,  such  that  these 
two  species  must  comprise  less  than  20 
percent  of  the  aggregate  amount  of  the 
other  groundfish  or  groundfish  products 
retained  by  the  vessel  during  a  weekly 
reporting  period. 

(iv)  If  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  using  trawl  gear  will 
catch  the  secondary  PSC  allowance  or 
seasonal  apportionment  of  the  PSC 
allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "DAP  other  fishery."  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  closing  the  Bering  Sea  and 
Aleutian  Islands  Management  area  for 
the  remainder  of  the  year  or  remainder 
of  the  season  to  DAP  trawl  vessels  using 
other  than  pelagic  trawl  gear  in  the 
combined  directed  fishery  for  pollock 
and  Pacific  cod.  such  that  these  two 
species  must  comprise  less  than  20 
percent  of  the  aggregate  amount  of  the 
other  groundfish  or  groundfish  products 
retained  by  the  vessel  during  a  weekly 
reporting  period. 

(3)  Unused  seasonal  apportionments 
of  fishery  bycatch  allowances  made 
under  paragraph  (b)(2)  of  this  section 
will  be  added  to  its  respective  fishery 
bycatch  allowance  for  the  next  season 
during  a  current  fishing  year. 

(4)  If  a  seasonal  apportionment  of  a 
fishery  bycatch  allowance  made  under 
paragraph  (b)(2)  of  this  section  is 
exceeded,  the  amount  by  which  the 
seasonal  apportionment  is  exceeded 
will  be  deducted  from  its  respective 
apportionment  for  the  next  season 
during  a  current  fishing  year. 

14.  In  §  675.22  which  currently 
consists  of  paragraph  (f),  paragraphs  (a) 
through  (e)  are  added  to  read  as  follows: 

§  675.22    Time  and  area  ctosures. 

(a)  No  fishing  with  trawl  gear  is 
allowed  at  any  time  in  that  part  of  Zone 
1  in  the  Bering  Sea  subarea  that  is  south 


of  58*OOT4.  latitude  and  between 
160*00^.  longitude  and  IBZlKTW. 
longitude  (see  figure  2)  except  a« 
described  in  paragraph  [c)  of  this 
section. 

(b)  No  fishing  with  trawl  gear  is 
allowed  at  any  time  in  that  part  of  Zone 
1  in  the  Bering  Sea  subarea  that  is  south 
of  58°00'N.  latitude  and  between 
162'OO'W.  loQgitBde  and  IBTOtrW 
longitude  dunng  the  period  March  15 
through  June  15  except  as  described  in 
paragraph  (d)  of  this  section. 

(c)  The  Secretary  may  allow  fishing 
for  Pacific  cod  with  trawl  gear  in  that 
portion  of  the  area  described  in 
paragraph  (a)  of  this  section  that  lies 
south  of  a  straight  line  connecting  the 
coordinates  56°43'N.  latitude,  160"00'W. 
longitude,  and  Se-QO'N.  latitude 
162'00'W.  longitude,  provided  that  such 
fishing  is  in  compliance  with  a  scientific 
data  collection  and  monitoring  program, 
established  by  the  Regional  Director 
after  consultation  with  the  Council, 
designed  to  provide  data  useful  in  the 
management  of  the  trawl  fishery,  the 
Pacific  halibut  Tanner  crab  and  king 
crab  fisheries,  and  to  prevent 
overfishing  of  the  Pacific  halibut.  Tanner 
and  king  crab  stocks  in  the  area. 

(d)  During  the  period  of  March  15 
through  June  15.  the  Secretary  may 
allow  fishing  for  Pacific  cod  with  trawl 
gear  in  that  portion  of  the  area 
described  in  paragraph  (b)  of  this 
section  that  lies  south  of  the  line 
connecting  56°00'N.  latitude.  162'00'W. 
longitude,  and  55°38'N.  latitude 
163°00'W.  longitude,  provided  that  such 
fishing  is  in  compliance  with  a  scientific 
data  collection  and  monitoring  program, 
established  by  the  Regional  Director 
after  consultation  with  the  Council. 
designed  to  provide  data  useful  in  the 
management  of  the  trawl  fisher>'.  Pacific 
halibut,  Tanner  crab  and  king  crab 
fisheries,  and  to  prevent  overfishing  of 
the  Pacific  halibut.  Tanner  and  king  crab 
stocks  in  the  area. 

(e)  If  the  Regional  Director  determines 
that  vessels  fishing  with  trawl  gear  in 
the  areas  described  in  paragraphs  (c) 
and  (d)  of  this  section  will  catch  the  PSC 
limit  of  12.000  red  king  crabs,  he  will 
immediately  prohibit  all  fishing  with 
trawl  gear  in  those  areas  by  notice  in 
the  Federal  Register. 


§675.22    [AmendwJ] 

15.  Section  675.22(f].  which  was  added 
December  6, 1989  (54  PR  50386).  is 
amended  by  revising  the  coordinates  of 
Cape  Peirce  to  read;  "(58''33'.N'.  latitude. 
161°43"W.  longitude).  ■ 

16.  Section  675.24  is  amended,  by 
redesignating  paragraphs  (a)  and  (b)  as 
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(c)(1)  and  (c)(2).  redesignating  paragraph 
(d)  88  paragraph  (a),  redesignating 
original  paragraph  (c)  as  (d).  and  adding 
new  paragraph  (b)  and  a  heading  for 
redesignated  paragraph  (c)  to  read  as 
follows: 

§  675.24    Qmt  Hmltations. 
•        •        •        •        • 

(b)  Gear  restrictions.  (1)  Each  pot 


used  in  groundfish  fisheries  must  have  a 
biodegradable  panel  at  least  18  inches  in 
length  that  is  parallel  to,  and  within  6 
inches  of.  the  bottom  of  the  pot.  and 
which  18  sewn  up  with  untreated  cotton 
thread  of  no  larger  size  than  =30. 

(2)  All  pots  used  in  the  groundfish 
fisheries  must  have  rigid  tunnel 
openings  that  are  no  wider  than  9  inches 
and  no  higher  than  9  inches,  or  soft 


tunnel  openings  that  are  no  wider  than  9 
inches  in  diameter, 
(c)  Gear  allocations  '   '   ' 

,         ,         .         •         ♦ 

17.  Table  2  following  §  675.21  (1989 
Prohibited  Species  Catch  Allowances)  is 
removed. 

|FR  Doc  91-1071  Filed  1-18-91,  4:07  pm| 
BILLING  COOE  1510-32-M 
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Tb«r»d«y    ^Iru•^y  84    1991 


This  section  o<  the  FEDERAL  REGJSTCR 
contains  notices  to  the  put)lic  of  the 
proposed  issuance  of  ailes  and 
regulations    The  purpose  of  these  notices 
IS  to  give  tntefeslBd  persons  an 
opporluntty  to  parbctpaie  in  the  rule 
makng  pnor  to  tw  adopton  of  the  final 
rules. 

FARM  CREWT  AOMWtSTRATKJN 
1 2  CFR  Pvts  fi  1 1,  S20.  and  62 1 
RIN  3052-AB20 

Organization;  DiscloBure  to 
Sharehotders;  Accounting  and 
Reporting  Requirements 

agency:  Farm  Credit  Administration 
ACnOH:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCAJ,  by  the  Farm 
Credit  Adnunistratioa  Board,  publishes 
for  GOHUBent  propoaed  amendments  to 
12  CFR  parts  611. 62a  and  621  to 
implement  changes  made  necessai^  as  a 
result  of  the  amendment  of  the  Farm 
Credit  Act  of  1971  (1971  AclJ.  as 
amended  by  the  Agricultural  Credit  Act 
of  1987  (1987  Act)  (Pub.  L  100-233).  The 
proposed  ameadioents  include  technical 
amendments  necessary  to  recognize  the 
structural  changes  in  Farm  Credit 
institutions  and  changes  in  lending 
authority  required  or  authorized  by  the 
1987  Act.  The  proposed  amendments 
would  also  require  additional 
disclosures  due  to  the  changes  in  the 
capital  structTire  of  Farm  Credit 
institutions  and  the  implementation  of 
the  FCA  capital  adequacy  regulations, 
the  estabhshmenl  of  the  Farm  Credit 
System  Insurance  Corporation,  the 
establishment  of  the  Federal 
Agricultural  Mortgage  Coipojation.  new 
authorities  to  participate  in  secondary 
market  activities,  and  purchases  and 
sales  of  loans.  Other  proposed 
amendments  modify  existing 
requirements  for  preparing,  distributing, 
and  filing  reports,  incorporate  changes 
to  and  clarincatioR  of  generally 
accepted  accounting  principles,  and 
clarify  the  existing  disclosure 
requirements, 

DATES:  Comments  should  be  received  on 
or  before  February  2S,  1991, 
AOORCSSCS:  Sobmt  any  oommentB  in 
writing  (id  tiiplicate]  to  Anne  E.  Dewe^'. 
General  Counsel.  Farm  Credit 
Administration.  McLean.  Vixginia  22102- 


5090.  Copies  of  ail  ccxmmimicaboas 
received  trill  be  available  for 
examinatioo  by  interested  parties  ui  the 
Office  of  General  Counsel  Farm  Credit 
Administratioii. 


FOR  FURTHER  MPOHMATIOM  COMTACT 

Tong-Ching  Chang.  Staff  Aoconntant. 
Policy  and  Risk  Analysis  Divisioa 
Office  tjf  Examination.  Farm  Credit 
Adminwtration,  1501  Farm  Credit 
Drive,  McLean,  Virginia  22102-5090. 
(703)  a63-44»3.  TDD  (703)  883-4444; 
or 
Joy  Strickland.  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Adiniaistraiion.  1501  Fans  Credit 
Drive.  McLean,  Vir^ie  22102^509a 
[703]  d8»-4020,  TDD  {703}  663-4444. 
•UPPteMeNTAMT  mnowMAnoN:  The 
proposed  regulation  araendsKnts 
discussed  b^ow  are  of  three  types:  (1) 
Technicai  ameodmeots  addressiog 
changes  in  the  structure  and  lendisg 
authority  of  Farm  Credit  institutions:  (2) 
ampnrlmpntB  requiring  disclosures 
related  to  capital  issues,  obligations 
insured  by  the  Farm  Credit  System 
Insurance  Corporation  {PCSIC), 
obligations  issued  by  the  Farm  Credit 
System  Financial  Assistance 
Corporation,  purchases  and  sales  of 
loans,  participation  in  secondary  market 
activities,  and  enforcerBent  actions:  and 
(3)  other  procedm^l,  teciinical.  and 
conforming  changes.  The  proposed 
amendments  also  clarify  existing 
regulations  where  appropriate-  In 
addition.  ti>e  proposied  amendments 
would  revise  and  clarify  the  definitioo 
of  "formaUy  restructured  kwns" 
contaiaed  in  part  62L  sal^>art  A. 

I.  Proposed  Tedraicai  Amendments 
Addressing  Ckangee  in  Ibe  Stnictnre  and 
LeBdng  Aa^Msrity  of  Fann  Q<e<fit 
Ini(ituti»B8 

The  1987  Act  required  the  merger  of 
Federa!  land  banks  [FLBs)  and  Federal 
intermediate  credit  banks  fFICBsj  ni 
each  Farm  Credit  district  to  form  Farm 
Credit  Banks  (FCBs)  and  authorized  the 
merger  of  Federal  land  bank 
associations  (FlBAsl  or  Federal  land 
credit  associations  {PLCAs)  with 
production  credit  aesociatione  (PGAs)  to 
form  agricnhiH^l  credit  assodations 
( ACAsJ  and  the  merger  of  FCBs  with 
banks  for  cooperatives  (BCs)  to  form 
agricultural  credit  hanks  {ACBs).  In 
additian,  the  1987  Act  authorized  the 
transfer  of  long-terai  real  estate  lending 


authority  from  an  FCB  to  an  FLBA  when 
appnned  by  the  shareholders  of  both 
mstitutions.  resuJling  in  an  FLCA,  The 
1987  Ad  requires  such  a  transfer  when 
an  FLBA  merges  with  a  PCA  to  form  an 
ACA.  The  FCA  proposes  technical 
amendments  to  update  the  language 
throughout  part  620  to  reflect  the  above 
provisions  of  the  1987  Act. 

n.  ProfKissd  AwMwdmaBts  Reqwnng 

Disclosure  Relalsd  to  Capital  Issues, 
Obligations  Insured  by  the  Farm  Credit 
System  faisnranoe  Corporation. 
Obligations  issned  by  the  Farm  Credit 
System  nnandal  Assistance 
Cerparation.  Purchases  and  Sales  of 
Loans,  Partictpation  in  Secondary 
Maifcet  Activities,  and  Enforcement 
Actions 

A.  Capital  Issues 

The  1987  Act  made  significant 
changes  in  the  capital  structure  of  Farm 
Credit  institutions  inclading  the  addition 
of  a  new  requirement  to  retire  "eligible 
borrower  stock"  al  par  value  upon 
repayment  of  a  loan,  whether  or  oot 
such  stock  is  iaipau^  (see  section  4,dA 
of  the  1971  Acti.  "Eligitile  bonower 
stock"  is  defined  as  slock,  participation 
certificates,  aod  allocated  equiues 
issued  or  allocated  to  persons  other  than 
Farm  Credit  System  institutions,  that 
were  outstan(hng  on  the  date  of 
enactment  of  section  4AA  or  issued  after 
the  date  of  enactment  as  a  condition  of 
obtainmg  a  loan,  but  before  the  earlier 
of  9  months  from  enactment  of  section 
4.9A  or  the  date  the  institutioB  adopts 
capitalizatioa  bylaws  to  reflect  tire  1967 
Act,  which  amended  the  1971  Act.  In 
addition,  the  1967  Act  added  section 
4.SA  to  the  1971  Act.  which  provides 
that  stock  issued  in  accordance  with  the 
bylaws  of  the  Farm  Credit  iianks  and 
associations,  exoepl  eligitile  ixMTOwer 
stock,  can  only  be  retired  at  the 
discrebon  of  each  mstitutions  board  of 
directors.  Section  4AA  also  provides 
that  the  board  of  directors  of  an 
institution  may  not  reduce  the 
institution's  permanent  capital  through 
the  payment  ct  patronage  refunds  or 
dividends  or  stock  retirement  if,  after  or 
due  to  such  action.  ti»e  institution  would 
fail  to  meet  its  minimum  capital 
adequacy  sUndardt  The  section  defines 
"permanent  capital"  to  include  current 
year  retained  earnings,  allocated  and 
unalkicated  earnings,  ail  surplos  (less 
allowance  for  losses^  and  stock  issned 
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by  a  System  institution,  except  eligible 
borrower  stock  or  stock  that  may  be 
retired  at  the  option  of  the  holder.  In 
order  to  implement  section  4.3A  of  the 
1971  Act,  the  FCA  promulgated 
regulations  in  part  615,  subpart  H. 
requiring  each  Farm  Credit  institution  to 
meet  minimum  capital  standards  and  to 
determine  the  amount  of  capital  needed 
to  assure  that  the  institution  remains 
financially  sound  and  continues  to  meet 
the  needs  of  its  borrowers.  As  a  result  of 
the  above  statutory  and  regulatory 
provisions,  the  FCA  is  proposing  new 
disclosure  requirements  in  part  620  to 
address  changes  in  capital  adequacy 
requirements  as  a  result  of  the  1987  Act. 

1.  Capital  Adequacy  Issues 

The  proposed  regulation  would  amend 
existing  S  620.3  to  require  additional 
disclosure  to  reflect  the  above  statutory 
and  regulatory  requirements  regarding 
the  capital  adequacy  of  Farm  Credit 
institutions  and  redesignate  it  as  {  620.5. 
Proposed  paragraph  (d)(l)(ix)  of  the 
redesignated  S  620.5  would  require  that 
institutions  disclose  the  statutory  and 
regulatory  restriction  on  the  distribution 
of  earnings  and  retirement  of  stock 
when  capital  standards  are  not  met 
(5  615.5215)  and  the  regulatory 
requirement  that  banks  for  cooperatives 
add  annual  amounts  to  unallocated 
surplus  until  the  unallocated  surplus 
reaches  half  of  the  institutions'  minimum 
permanent  capital  requirements 
(5  615.5330).  Proposed  }  620.5(d)(3) 
would  require  the  institution  to  state 
whether  it  is  currently  subject  to  any 
such  restrictions  or  requirements  or 
knows  of  any  reason  it  will  be  subject  to 
such  a  requirement  during  the  fiscal 
year  subsequent  to  the  fiscal  year  just 
ended.  Additionally,  proposed 
I  620.5(d)(2]  would  require  an  institution 
to  describe  the  regulatory  minimum 
permanent  capital  standards  established 
in  part  615,  the  institution's  capital 
adequacy  requirement,  and  the 
minimum  stock  purchase  requirement  in 
effect. 

The  proposed  S  620.5(g)(4)  would  also 
require  additional  disclosure  in 
management's  discussion  and  analysis. 
Each  institution  would  be  required  to. 
discuss  the  adequacy  of  its  permanent 
capital  position  and  any  trends, 
commitments,  contingencies,  or  events 
that  are  reasonably  likely  to  have  a 
materially  adverse  effect  upon  the 
institution's  capital  adequacy  or  its 
ability  to  meet  minimum  permanent 
capital  standards.  In  addition,  each 
institution  would  be  required  to  disclose 
any  foreseeable  material  change  in  its 
capital  plan  adopted  pursuant  to 
I  615.5200  that  may  have  an  effect  on 
the  institution's  minimum  stock 


purchase  requirements  of  its  ability  to 
retire  slock  and  distribute  earnings. 

The  FCA  believes  that  these 
additional  disclosures  are  necessary  to 
provide  the  shareholders  with 
meaningful  information  regarding  the 
capital  adequacy  of  the  institution.  Such 
information  is  believed  to  be  material 
because  the  financial  position  of  the 
institution  and  the  ability  of  the 
institution  to  generate  and  distribute 
earnings  are  affected  by  the  capital 
position  of  the  institution. 

2.  Effect  of  Changes  in  Capital  Structure 
of  Key  Financial  Ratios  and  Financial 
Statements 

Because  section  4.9A  of  the  1971  Act 
requires  institutions  to  retire  "eligible 
borrower  stock  "  at  par  value  and 
section  4.3A  provides  that  such 
protected  borrower  stock  cannot  be 
counted  as  permanent  capital  to  satisfy 
regulatory  capital  requirements,  such 
stock  should  be  distinguished  from  stock 
that  is  considered  permanent  capital  in 
the  financial  statements,  financial 
summaries,  and  computations  of  certain 
capital  ratios.  Therefore,  the  FCA 
proposes  to  amend  §  620.5(f)  to  make 
the  necessary  changes.  For  the  purpose 
of  computing  capital  ratios,  new 
definitions  of  "protected  borrower 
stock"  and  "net  worth"  are  proposed. 
The  proposed  definition  of  the  term  "net 
worth"  would  include  both  protected 
borrower  stock  and  stock  that  qualifies 
as  permanent  capital.  While  in  common 
usage  the  term  "protected  borrower 
stock"  may  be  interchangeable  with 
"eligible  borrower  stock,"  it  is 
technically  more  descriptive  of  the 
characteristics  of  the  stock  than  the 
statutory  term. 

The  proposed  amendments  would 
require  that  protected  borrower  stock  be 
reported  separately  from  permanent 
capital  under  the  caption  "net  worth." 
Proposed  S  620.5{f)(l)(i)  would  require 
that  each  institution's  report  include  the 
following  ratios:  the  return  on  average 
net  worth,  permanent  capital  ratio,  and 
•let  worth  to  assets.  A  conforming 
change  to  S  620.5(g)(2)(iii)  is  also 
proposed  to  require  the  reporting 
institution  to  include  an  explanation  of 
its  basis  for  computation  of  these  ratios. 

The  proposed  amendments  would 
delete  the  definition  of  "risk  funds "  and 
the  requirement  to  present  a  debt-to- 
capital  ratio.  In  view  of  the  focus  in  the 
capital  regulations  on  capital  adequacy 
and  the  minimum  permanent  capital 
standards,  the  concepts  of  risk  funds 
and  debt-to-capital  are  believed  to  be 
less  meaningful  to  shareholders. 


B.  Insured  Obligations.  Obligations 
Issued  by  the  Farm  Credit  System 
Financial  Assistance  Corporation, 
Purchases  and  Sales  of  Loans,  and 
Participation  in  Secondary  Market 
Activities 

Sections  5.51  and  5.60  of  the  1971  Act 
provide  for  the  insurance  of  certain 
obligations  of  banks  by  the  Farm  Credit 
System  Insurance  Corporation.  In 
response  to  these  provisions,  a  new 
disclosure  requirement  is  proposed  in 
§  620.5(e)(1)  which  would  require  banks 
to  describe  outstanding  obligations  as 
either  insured  or  uninsured  to  reflect  the 
nature  of  the  obligation. 

Proposed  §  620.5(e)(4)  would  impose  a 
new  disclosure  requirement  to  refiect 
the  statutory  responsibility  of  System 
institutions  for  repayment  of  obligations 
issued  by  the  Farm  Credit  System 
Financial  Assistance  Corporation  in 
accordance  with  S  6.26  of  the  1971  Act. 
The  FCA  believes  this  disclosure  is 
needed  because  repayment  of  principal 
or  interest  of  an  obligation  issued  by  the 
Farm  Credit  System  Financial 
Assistance  Corporation  may  have  a 
significant  impact  on  the  financial 
condition  of  a  reporting  institution  and  . 
consequently  may  significantly  affect  a 
shareholder's  investment  in  the 
institution. 

The  disclosure  required  in  existing 
regulations  would  not  reflect  the 
institution's  sales  and  purchases  of 
loans  or  its  participation  in  secondary 
market  activities,  which  was  authorized 
by  the  1987  Act.  Certain  Farm  Credit 
institutions  have  authority  to  sell 
interests  in  loans  to  other  lending 
institutions  that  are  not  Farm  Credit 
institutions,  in  addition  to  the  recently 
granted  authority  to  participate  in 
secondary  market  activities  through 
Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac)  programs. 
Since  the  sale  of  loans  is  likely  to 
increase  as  a  result  of  the  1987  Act,  the 
FCA  proposes  to  revise  the  existing 
definition  of  "loans"  to  clarify  that  the 
definition  includes  purchased  interests 
in  loans,  including  subordinated 
participation  interests  in  loans  sold,  and 
interests  in  pools  of  subordinated 
interests  that  are  held  in  lieu  of  retaining 
a  subordinated  participation  interest  in 
loans  sold.  Proposed  S  620.5  (g)(l)(iv)(E) 
and  (g)(3)(ii)(C)  would  require  an 
institution  to  describe  its  participation 
in  Farmer  Mac  secondary  market 
activities  and  any  activity  in  origination 
of  loans  for  resal"  Further,  the 
institution  would  oe  required  to  disclose 
the  amounts  of  purchased  loans,  loans 
sold  with  recourse,  retained 
subordinated  participation  interests  in 


any  loans  sold,  and  any  interests  in 
pools  of  subordinated  participation 
interests  or  contributions  to  the  reserve 
described  in  S  8.7  of  the  1971  Act  that 
are  held  or  made  in  lieu  of  retaining  a 
subordinated  participation  interest  in 
the  loans  sold.  The  institution  would 
also  be  required  to  disclose  the  actual 
risk  associated  with  the  quality  of  these 
assets. 

Proposed  S  2a0.5(a)(9)  would 
substitute  the  term  "related  Farm  Credit 
institution."  as  described  in  §  619.9146 
for  "related  Farm  Credit  organizations." 
The  effect  of  the  change  would  be  to 
require  the  institution  to  describe  the 
business  of  any  service  corporation  in 
which  it  has  an  ownership  interest, 
including  any  service  corporation 
organized  lo  participate  in  secondary 
market  activities. 

C  Disclosure  of  Enforcement  Actions 

Proposed  S  620.5(c)(2)  would  require 
each  institution  to  describe  the 
existence  and  nature  of  any  enforcement 
actions,  i.e..  agreements,  cease  and 
desist  orders,  temporary  cease  and 
desist  orders,  suspensions  or  removals 
of  officers  or  directors,  or  civil  money 
penalties,  imposed  or  assessed  on  the 
institution  or  its  officers  or  directors.  If 
civil  money  penalties  have  been 
assessed,  {he  institution  would  also  be 
required  to  disclose  the  amount  of  such 
penalties. 

ni.  Other  Proposed  Procedural 
Technical,  and  Conforming 
Amendments 

The  proposed  amendments  include 
many  procedural  and  technical  changes 
to  part  620.  A  new  Subpart  A — General 
is  proposed  which  would  contain 
definitions  and  other  general  provisions 
that  would  be  applicable  to  all 
disclosure  statements  required  by  part 
620.  Specific  requirements  pertaining  to 
individual  reports  remain  in  the 
applicable  subparts.  As  a  result  of  the 
addition  of  subpart  A  and  the 
redesignation  of  other  sections, 
conforming  amendments  are  proposed 
to  part  611  where  appropriate. 

A.  Definitions 

The  proposed  amendments  use  the 
same  definitions  contained  in  existing 
regulations  to  the  extent  possible. 
However,  to  reflect  the  structural 
changes  in  Farm  Credit  institutions,  new 
definitions  for  "association,"  "bank." 
and  "direct  lender  association"  would 
be  added  which  refer  to  definitions  of 
the  terms  in  part  619.  Also,  definitions  of 
the  terms  "related  association"  and 
"related  bank"  would  be  added  which 
would  replace  the  references  to  "district 
bank"  and  "associations  in  the  district." 


The  proposed  amendment  would  also 
amend  the  existing  definition  of  "normal 
risk  of  collectibility"  to  clarify  that  loans 
having  a  greater  than  normal  risk  of 
collectibility  may  also  include  loans 
other  than  nonperforming  loans. 

B.  General  Preparation  and  Filing 
Requirements 

Proposed  S  620.2(a)  would  require  that 
each  institution  file  three  copies  of  the 
reports  or  information  statement 
required  by  this  part  with  the  FCA 
offices  designated  by  the  Chief 
Examiner,  instead  of  filing  all  reports 
directly  with  the  Chief  Examiner.  Under 
the  proposed  regulation,  the  reports  filed 
must  be  received  by  the  FCA  within  the 
period  that  the  reports  are  required  to  be 
distributed  to  shareholders.  Under  the 
proposed  paragraph,  each  association 
would  also  be  required  to  make  annual 
and  quarterly  reports  of  its  related  bank 
available  for  inspection  by  its 
shareholders. 

C.  Prohibition  Against  Incomplete. 
Inaccurate,  or  Misleading  Disclosure 

The  FCA  proposes  a  new  $  620.3  that 
would  expand  the  prohibition  in  existing 
IS  620.22  and  620.32  against  inaccurate 
or  misleading  disclosures  in  connection 
with  an  election  to  apply  to  any 
disclosures  made  by  a  Farm  Credit 
institution  or  its  officers,  directors,  or 
employees.  Each  institution,  its 
employees,  officers,  directors,  or 
nominees  for  directors  of  the  institution 
would  be  prohibited  fi^m  making 
incomplete  and  inaccurate  or  misleading 
disclosure  to  shareholders  and  the 
general  public  concerning  any  matters 
required  to  be  disclosed  by  part  620. 

D.  Distribution  of  Bank  Reports  to 
Association  Shareholders 

When  the  current  disclosure 
regulations  were  initially  enacted,  the 
FCA  determined  that  due  to  the 
structure  of  the  Farm  Credit  System  (i.e.. 
the  FLBA/FLB  relationship  and  the 
PCA/FICB  relationship)  and  the  impact 
the  FLBs  and  FICBs  had  on  the  financial 
results  of  the  FLBAs  and  PCAs. 
respectively,  there  was  a  need  for 
shareholders  of  the  associations  to 
receive  on  a  quarterly  and  annual  basis 
the  financial  statements  of  the  bank 
(which  represent  the  combined 
statements  of  the  bank  and  associations 
within  the  same  Farm  Credit  district),  in 
addition  to  the  association  reports.  The 
current  regulations  do  not  specify  that 
the  entire  bank  report  (which  includes 
financial  statements  of  the  bank  and 
combined  financial  statements  of  the 
bank  and  associations  in  the  district  as 
well  as  management  discussion  and 
analysis  (MD&A))  is  to  be  distributed  to 


association  shareholders.  The  proposed 
amendmends  would  clarif>'  that  the 
entire  bank  report  must  be  distributed  to 
the  association  shareholders  rather  than 
the  financial  statements  only,  as  stated 
by  the  existing  regulation. 

In  view  of  the  structural  changes  that 
have  resulted  from  the  implementation 
of  the  1987  Act  and  the  prospect  of 
increased  autonomy  and  financial 
independence  of  associations,  the  FCA 
reexamined  the  requirement  for  routine 
distribution  of  bank  quarterly  reports  to 
association  shareholders.  These 
changes,  along  with  the  new  capital 
requirements  and  other  provisions  of  the 
1971  Act,  are  likely  to  result  in  greater 
autonomy  for  Farm  Credit  institutions. 
Nevertheless,  the  FCB  and  its  related 
associations  continue  to  be 
interdependent,  and  the  condition  of  the 
bank  could  have  a  significant  impact  on 
the  shareholders'  investment  in  the 
associations.  Due  to  these  changed 
circumstances  and  the  concern  of  Farm 
Credit  institutions  that  routinely 
providing  association  shareholders  with 
bank  quarterly  reports  may  not  result  in 
the  most  meaningiful  disclosure,  the  FCA 
proposes  to  require  that  the 
association's  report  be  a  more  complete 
report  of  its  financial  condition, 
including  disclosure  of  the  impact  of  the 
related  bank's  operation  on  the 
association. 

Therefore,  proposed  S  620.5(g)(2)(vi) 
would  require  each  association  to 
disclose  its  relationship  with  its  related 
bank  as  well  as  any  events,  if  known, 
affecting  the  bank  that  would  also 
materially  affect  the  association. 

In  addition  to  the  proposed 
requirements  for  disclosure  by  an 
association  of  its  relationship  with  the 
related  bank,  the  proposed  amendments 
would  require  the  quarterly  reports  of 
the  bank  to  be  sent  to  association 
shareholders,  except  for  quarters  in 
which  no  significant  events  occur  or  no 
significant  events  continue  to  materially 
affect  the  bank  and  related  associations. 
A  definition  of  "significant  event"  would 
be  added  which  would  include  any 
event  that  is  likely  to  have  a  material 
impact  on  the  reporting  institution's 
financial  condition,  results  of 
operations,  cost  of  funds,  and  rehabiUty 
of  sources  of  funds.  Significant  events 
would  include,  but  would  not  be  limited 
to.  actual  or  probable  noncompliance 
with  the  regulatory  minimum  permanent 
capital  standards  or  capital  adequacy 
requirements,  stock  impairment,  the 
imposition  of  or  entering  into 
enforcement  actions,  execution  of 
financial  assistance  agreements  with 
other  institutions,  collateral  deficiencies 
that  affect  a  bank's  abihty  to  obtain 


BEST  COPY  AVAlLABLt 


2718 


Fadard  RegjaWr  /  Vol.  58.  No.  16  /  Thuraday.  Jimuary  24.  Ifitl  /  PropoaeA  Ratei 


Igan  funds,  oc  defaults  of  debt 
obligations.  While  this  tlst  is.  not  all 
incJusiv«,  th«  FCA  beHeves  that  the 
tlBfsd  iTcms  are  significanf  and, 
therefore,  a  bank  would  be  required  to 
distribute  a  quarterly  report  to 
association  shareholders  for  the 
quarters  in  which  any  of  the  events 
listed  occur  or  confiaue  to  have  a 
materfal  impacf  on  the  bank  and  refated 
associatfbns.  For  periods  in  which  baak 
quarterfy  reports  are  not  required  to  be 
distributed  to  association  shareholders, 
the  bank  would  be  required  to  certify  to 
the  FCA  that  no  signiScant  events  have 
occurred  during  the  current  qparterand 
no  such  events  that  occurred  during 
previous  quarters  continue  to  have  a 
matieriat  impact  on  related  associations. 
The  certlflcatloD  would  be  signed  by  the 
pecsons  who  are  required  to  sign  the 
quarterfy  ceport  fllbd  with  the  FCA.  The 
proposed  axnendmenfa  wouJd  continue 
to  require  that  bank  quartexly  reports  be 
routinely  distributed  to  shareholders  of 
FLBAs  Aat  are  not  direct  lender 
associatiess.  Otherwise.  FLBA 
shareholders  woufd  receive  no  quarterly 
report  at  all. 

For  periods  in  which  quarterly  bank 
reports  are  not  distributed  to  association 
shareholders^  proposed  $  620.10(«] 
would  require  that  the  bank  report  be 
made  available  upon  request.  Proposed 
S  620.2  would  require  that  the  annual 
and  quarterly  report  of  the  each  Farm 
Credit  tnstftution  include  an  addiesa 
and  telephone  number  of  the  location 
M'here  association  shareholders  may 
obtain  copies  of  bank  quarterly 
information.  Copies  would  be  required 
to  be  avaihbfe  free  of  charge  to 
association  shareftolders  hem  both  the 
issuing  bank  and  the  a<;80ciat1on. 

To  ensure  that  association 
shareholders  recognize  the  relevancy  of 
the  bank  finandaf  information  to  the 
operations  of  the  association  and  to 
their  investment  in  the  association, 
proposed  S  820.Z  would  require  that  ihe 
ammaf  report  and  quarterly  reports  of 
the  association  contain  a  statement  that 
the  sharehoEdbrs'  investment  is 
materiaity  afTected  by  the  financial 
condftion  ofrfte  refated  bank.  In 
addition,  shaufd  the  proposed 
amendments  be  adopted,  institutions 
would  be  required  rodiscfosa  the 
regulatory  changes  in  the  method  oi 
distributing  bank  quarterly  reports  and 
new  procedures  under  whicfr  the 
association  shareholders  woufd  be  able 
to  obtain  the  bank  quarterly  reports  in 
the  first  annual  and  f^rst  quarterly 
reports  issued. 

The  FCA  continues  to  believe  that 
annual  distribution  of  bank  fmancial 
informaflon  to  aasodation  shareholders 


is  necessary  to.  provide  the  shareholders 
with  m»'»"'"g^i  infsrmation.  and  this 
requiremeol  would  be  preserved.  By 
providing  association  shareholders  with, 
bank,  annual  reports  and  bank  quarterly 
reports  upon  the  occurrence  of 
significant  events,  and  by  making  bank 
quarteiAy  reperts  readily  available  upon 
request  when  no  such  signirtcant  events 
ecfiue.  the  FCA  believes  that  aaaociation 
shareh^aidets  will  receiife  necessary  aod 
meaningful  bank  financial  ioiiannahoa, 

E.  Finairriaf  Statements  and  the 
Statement  of  Cash  Flows 

The  proposed  regultHions  contain 
amendments  to  rsilect  changes  to 
genecaQy  accepted  accounting  principles 
[GAAP].  In  1967,  the  Financial 
Accounting  Standards  Board 
implemented  StatemsiU  of  Fioa&cial 
Accounting  Standards  .No.  95.  which 
substituted  the  statement  of  cashOow^ 
for  the  stateaenl  of  changes  in  financial 
position.  In  order  to  implement  this 
change,  the  FCA  proposes  to  amend 
§  620.5(m)  by  subsfituting  the  statement 
of  caeh  floors  for  fhe  st8(<«nTent  of 
changes  in  finaoeiaJ  position.  Also,  the 
FCA  praposee  to  sab<»tUute  the 
statement  of  changes  in.  net  worth  for 
the  staXeaient  sf  changes  in  capital  to 
disclose  changes  in  the  amounts  of 
protected  borrower  stock  aad 
permanent  capital. 

The  statement  of  cash  flows  is,  in 
part,  intended  to  aeseae  a  reposting 
entity's  ability  to  generate  pesitwe 
future  net  cash  flows  to  meet  '\i& 
obligatwnaandpay  dividends  and  to 
assess  its.  needs,  for  externa!  fiiuMcing. 
Since  aasociaXiona  obtain  their  funding 
from  iheir  rekled  banks,  and  lean 
payments  received  are  seasonal,  the 
information  provided  in  the  statement  of 
cash  flows  on  a  quarterly  basis  is  less 
meaningful  Therefore  the  FCA 
proposes  to  amend  9  KW.llCd)  bo- require 
that  banks  yublich  the  stetvmcnt  at  cash 
fiovn  aa  a  qaaeterly  basis  and  to 
authorise  aaeociatione  to  pebiiah 
quarterly  sCatemcnte  of  cash  flows  ai. 
their  ofttiao. 

F.  Clarifications  of  Existing 
Requirements 

The  FCA  proposes  certain 
amendmeats.  to  clacify  existing 
provisions  of  the  disclosure  reguialifans^ 
Proposed  1 82a5(b)  (curreatliy  \  a20.3(b^f 
would  he  amended  to  clarify  the  tCEm- 
"pcijieipal  offices"  by  adding' the 
explanatory  words   headquacteES.  and 
major  facihtiea  where  the  iostituiioo 
makes  and  services  its  loans." 
ParHgraph  (^J  of  \  620.5  would  be 
amended  to  claorify  that  usUUUiona  are 
required  to  fally  diacusa   any  aaalenai: 
aspects  of'  the  institution's  fniancial 


condition  aad  results  of  operationfl  in.  its 
managemest'sidiKaissieBand  analysis 
foi  the  annual  repartL.  The  FC.^  aJaa 
proposes,  to  amend  (620.11:  to  clanify 
thai,  subpct  to  the  provisions  pr&vided 
in  para^'ayh  (iM  of  ^*^  sectiazk.  the 
majoc  caf^tionsto  be  provided  in  the 
interim  finaBcial  statements  are  the 
same  as  those:  required  in  the  tinancial 
statements  contained  in  the  institutioii's 
annual  repast.  For  the  iniernn  hfflfrA, 
the  eaptioDS!  are  nat  reqvsied  to  be  the 
sane  as-  those  is  the  aimual  report,  and 
only  tikosa  capttions  conSsiniiig 
infoDsatida  that  matniatiy^  changes  the 
inf  OBmatitoK  in;  thr  annual  report  need  to 
be  iadadsd: 

The  fBsrterly  rsp«rt  is  intendied  tw  be 
a  concise  bat  meanrngM  discassion  of 
any  material  changes  th»t  have  occurred 
since  the  end  of  the  last  fSseaf  ywer.  ft 
need  not  he  voluminous  to  comply  with 
the  disclosure  regulations.  As  the  FCA 
has  rroted  irr  the  past,  institutrons  may- 
include  infunnation  not  req^iired  by  the 
regulation;  however,  the  disclosure  of  a 
large  voftime  of  information  without 
clarity  and  fccus  does  not  necessarily 
constitute  meaningfcrf  disclosure. 

G.  MiscelhiReoua  Procedural.  Technical 
and  Caaforming.  Amendments. 

Several'  procedural  and  technicaf 
amendments  are  proposed  throughout 
part  620.  A  description  of  several  of  the 
proposed  amendments  to  §  620.5,  which 
prescribes  the  sankent  at  the  asnnal 
report  to  shareholdeia^  Bollows.  Section 
620.5(a)(3)  would  be  amende*  by 
requiring  associations  to  disclose,  or 
incorporate  by  reference  to  a  bank's 
report  if  one  is  distributed,  tke  Lending 
and  financial  services  offered  by  the 
related  bank  paragraph  (,al(.4]  is 
proposed  to  be  amended  by  replacing 
the  words  "mergers  or  consoDdationt" 
with  the  wordJs  "changes  in  the  reporting 
entity"  to  include  reorganizations 
consununaited  pursuant  to  pert  60.1, 
subpart  O — Special  Beconaideiatioaof 
Mergere,  as  well  as  mergers  and 
consolidatTons:  paragraph  (e](2]  is 
proposed  to  be  amended  to  expand  the 
existing  wording  "any  o»her  financial 
assistance ^mreement"  to  "any  other 
form  o£  Einaneial  aBsiaiacce  ":  aod 
paragraph  (fl  would  be  aaieoihed  by 
adding  "extxaocdtoary  itam»'  to  theKst. 
Also,  1 82a;5(f)tl){i)  isprofiosed  to  be 
aatended'  by  raversing  the  sequensr  of 
'obligations  wilhimataritie»  longer  tiun 
1  year"  and  "oblifatioQS  with  mstucities 
less  thaa.t  y«Bt";  patagraph  (gMl)iO  of 
9  82(K5>ia  pEopoaed  to  ckrtfy  thai  onjy 
associatiarrs  that  make  agricaJifuFal 
production-  loans  must'  dttclbse  such 
loaaa  by  subeategpty:  and  paiagpafiii 
(g1(2)(it^  of  I  aaas  is  prapmeff  to- be 
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amended  by  removing  the  reference  to 
other  Farm  Credit  institutions,  which 
would  allow  for  the  disclosure  of 
assistance  from  any  sources,  including 
the  Farm  Credit  System  Assistance 
Board  and  the  FCSIC. 

Moreover,  the  FCA  proposes  to 
modify  the  definition  of  "formally 
restructured  loans"  in  part  621  to  clarify 
that  the  disclosure  of  formally 
restructured  loans  should  be  made  in 
accordance  with  GAAP.  Existing 
§  621.2(a)(8)  refers  to  "formally 
restructured"  as  defined  in  Statement  of 
Financial  Accounting  Standards  (SFAS) 
No.  15,  Accounting  by  Debtors  and 
Creditors  for  Troubled  Debt 
Restructuring  (SFAS  No.  15),  issued  by 
the  Financial  Accounting  Standards 
Board.  The  second  sentence  of 
5  621.2(a)(8)  further  states  that,  "After  a 
loan  is  classified  as  'formally 
restructured,"  it  shall  continue  to  be 
classified  as  formally  restructured  until 
it  is  fully  paid  off  or  otherwise 
discharged."  However,  paragraph  40(a) 
of  SFAS  No.  15,  which  describes 
disclosure  requirements  for  troubled 
debt  restructuring,  provides  that  "*  *  * 
receivable  whose  terms  have  been 
modified  need  not  be  included  in  that 
disclosure  if  subsequent  to 
restructuring,  its  effective  interest  rate 
*  *  *  has  been  equal  to  or  greater  than 
the  rate  that  the  creditor  was  willing  to 
accept  for  a  new  receivable  with 
comparable  risk."  As  a  result,  some 
have  questioned  whether  the  regulation 
adequately  reflects  the  possibility  that 
under  SFAS  No,  15  a  restructured  loan 
would  no  longer  be  considered  formally 
restructured  if  as  a  result  of  fiuctuations 
in  the  interest  rates  on  new  receivables, 
the  effective  interest  rate  on  a 
restructured  loan  is  considered  a  market 
rate.  Accordingly,  to  prevent  any  further 
confusion  the  FCA  Board  proposes  to 
amend  §  621.2(a)(8)  by  deleting  the 
second  sentence,  which  has  been 
interpreted  as  requiring  without 
exception  that  a  loan  continue  to  be 
classified  and  disclosed  as  "formally 
restructured"  until  it  is  fully  paid  off  or 
otherwise  discharged. 

List  of  Subjects  in  12  CFR  Parts  611,  620, 
and  621 

Accounting,  Agriculture,  Banks. 
Banking,  Credit,  Organization  and 
functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611.  620,  and  621  of 
chapter  VI,  title  12  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 


PART  61 1— ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3, 1.13,  2.0.  2.10.  3.0.  3.21. 
4  12.  4.15.  5.0,  5.9,  5.10.  5.17,  7.0-7.13;  12  U.S.C 
2011,  2021.  2071.  2091.  2121.  2142.  2183,  2203. 
2221,  2243.  2244.  2252.  2279a-2279f-l;  sees. 
411  and  412  of  Pub.  L  100-233. 


Subpart  L— Liquidation  of 
Associations 

§611.1168    [Amended] 

2.  Section  611.1168  is  amended  by 
removing  the  references,  "subpart  A", 
"§  620.3",  "§  620.2(e)",  and  "§  620.2(f)" 
and  adding  in  their  places,  the 
references,  "Subpart  B".  "§  620.5", 
"§  620.2(b)".  and  "8  620.2(c)"  in  the  first, 
second,  and  third  sentences  of 
paragraph  (d)  introductory  text, 
respectively;  by  removing  the  reference. 
"§  620.3(c)"  and  adding  in  its  place,  the 
reference  "§  620.5(c)"  in  paragraph 
(d)(2);  by  removing  the  reference, 
"§  620.3(1)"  and  adding  in  its  place,  the 
reference  "§  620.5(1)"  in  paragraph 
(d)(3);  by  removing  the  reference, 
"subpart  B"  and  adding  in  its  place,  the 
reference  "§  620.2  and  subpart  C"  in  the 
first  sentence  of  paragraph  (e) 
introductory  text;  and  by  removing  the 
reference,  "§  620.10(d)"  and  adding  in  its 
place,  the  reference  "§  620.2(b)"  in  the 
second  sentence  of  paragraph  (e) 
introductory  text. 


Subpart  M— Liquidation  of  Banks 

§611.1175    (Amended] 

3.  Section  611.1175  is  amended  by 
removing  the  references,  "subpart  A". 
"5  620.3".  "§  620.2(e)",  and  "§  620.2(f)" 
and  adding  in  their  places,  the 
references,  "subpart  B  ",  "§  620.5", 
"§  620.2(b)",  and  "§  620.2(c)"  in  the  first, 
second,  and  third  sentences  of 
paragraph  (d)  introductory  text, 
respectively;  by  removing  the  reference, 
"§  620.3(c)"  and  adding  in  its  place,  the 
reference  "§  620.5(c)"  in  paragraph 
(d)(21;  by  removing  the  reference, 
"§  620.3(1)"  and  adding  in  its  place,  the 
reference  "5  620.5(1)"  in  paragraph 
(d)(3);  by  removing  the  reference, 
"subpart  B"  and  add'ng  in  its  place,  the 
reference  "§  620.2  and  subpart  C"  in  the 
first  sentence  of  paragraph  (e) 
introductory  text;  and  by  removing  the 
reference.  "5  620.10(d)"  and  adding  in  its 
place,  the  reference  "5  620.2(b)"  in  the 
second  sentence  of  paragraph  (e) 
introductory  text. 


Subpart  N— Conservators  and 
Conservatorships  of  Banks  and 
Associations 

§611.1182    (Amended] 

4.  Section  611.1182  is  amended  by 
removing  the  references,  "§§  620.2(e). 
620.3(m)(3).  620  10(d).  and  620.20  (e)  and 
(f)"  and  adding  in  their  place,  the 
references  "55  620.2(b),  620.2(c),  and 
620.5(m)(2)"  in  paragraph  (d). 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

5  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees  5  17,  5.19,  6 11;  12  U.S.C. 
2252.  2254.  2279aa-ll:  sec.  424  of  Pub  L  100- 
233 

Subparts  B,  C,  D,  and  E  [Redesignated 
as  C,  D,  E  and  F] 

6.  Subparts  B,  C,  D,  and  E  are 
redesignated  as  new  subparts  C,  D.  E 
and  F. 

7,  Section  620.3  is  redesignated  as  new 
§  620.5  in  subpart  B. 

8-11.  Subpart  A  is  amended  by 
revising  the  heading  to  read  as  follows: 

Subpart  A— General 

12.  Section  620.1  is  amended  by 
adding  introductory  text,  removing 
existing  paragraph  (i);  redesignating 
paragraphs  (b).  (c).  (d),  (e).  (f).  (g).  (h). 
and  (j)  as  new  paragraphs  (p),  (e),  (f).  (g). 
(h).  (j),  (o).  and  (q);  adding  new 
paragraphs  (b),  (c).  (d),  (i),  (k),  (1),  (m), 
(n).  and  (r);  and  revising  newly 
redesignated  paragraphs  (g)  and  (j)  to 
read  as  follows: 

§620.1    Definitions. 

For  the  purpose  of  this  part,  the 
following  definitions  shall  apply: 

•  •        «        •        • 

(b)  Association  means  any  of  the 
associations  as  described  in  5  619.9050 

(c)  Bank  means  any  of  the  Farm 
Credit  banks  as  described  in  §  619.9140. 

(d)  Direct  lender  association  means 
any  association  that  is  a  direct  lender  as 
described  in  5  619.9135  of  this  chapter. 

•  •         *        •        • 

(g)  Loan  means  any  extension  of 
credit  or  lease  that  is  recorded  as  an 
asset  of  a  reporting  institution,  whether 
made  directly  or  purchased  from 
another  lender.  The  term  "loan" 
includes,  but  is  not  lim.ited  to,  loans 
originated  through  direct  negotiations 
between  the  reporting  institution  and  a 
borrower  purchased  loans  or  interests 
in  loans,  including  participation 
interests,  retained  subordinated 
participation  interests  in  loans  sold. 
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interests  in  pool*  af  subimiiiuted 
interestafi  that  arr  Md  is  lieu  of 
retaining  subordinated  partjcjpalioa 
interest  in  loans  sold;  contracts  of  sale; 
and  notes  receivable. 
•        *        ♦        •        • 

(i)  Net  worth  means  total  assets  mimis 
total  l(abilitie«. 

(j)  Normafnsk  of  caitectibility  means 
the  ordinary  risk  inherent  in  the  lending 
operation.  Loans  that  are  deemed  to 
have  more  than  a  nennai  nak.  of 
collectibility  include,  but  are  not  limited 
to,  any  loans  properly  identifiable  as 
"nonperfornung"  a«  defined  in 
{  621.2fa)lU!  of  this  chapter. 

(k)  Parrt'jnent  capital  shall  have  the 
same  meaning  a»  in  5  615.5a01(h)  of  this 
chapter. 

(11  Protected  borrower  stock  means 
eKgible  borrower  stock  a«  defined  in 
S  615.52eO(h)  of  this  chapter. 

(m)  Related  association  aieans  aa 
association  within  the  reporting  bank's 
chartered  territory  that  generates  toana 
for  the  bank  or  whose  operations  the 
bank  funds. 

(n)  Related  bank  means  a  repotting 
asMciatian's  Guiding  bank  or  the  bank 
tor  which  it  generates  loans. 

(r)  Significant  event  means  any  event 
that  is  likely  to  have  a  material  impact 
on  the  reporting^  institution's  financial 
condition,  results  of  operations,  cost  of 
funds,  or  peltability  of  sources  of  funds. 
The  tern*  "significant  event"  includes, 
but  is  not  limited  to,  actual  or  probable 
noncompliance  with  the  regulatory 
minimum  permanent  capital  standard's 
or  capital  adeqaacy  requnements.  stock 
impairment,  the  imposition  of  or 
entering  into  enforcement  actions, 
execution  of  financial  assistance 
agreements  with  other  institutions, 
collateral  deficiencies  that  impact  a 
bank's  ability  to  obtain  loan  funds,  or 
defaults  on  debt  obligations. 

13.  Section  620.2  is  amended  by 
revising  the  heading:  adding 
introdactory  text;  redesignating 
paragraphs  [a\,  (b),  and  (c)  as  new 
5  920.4n  paragraphs  (a),  (b),  and  (c)  in 
subpart  B«  removing  paragraph  (jV. 
redesignating  paragraphs  (d),  (e),  (f).  (g). 
(h).  (i),  and  (k)  as  new  paragraphs  (a), 
(b),  (c).  (dV  fe).  tf).  and  (gj;  adding  new 
paragrayte  (li)  and  (i);  removing  the 
reference  "paragraph  {«)"  and  adding  in 
its  place  "paragraph  (bf  in.  newly 
redesi^iated  paragraph  (cj;  removing 
the  wMds  "this  subpart"  and  adding  in 
theif  place  "subparts  B  and  D  "  in  newly 
redesignated  paragraph  (f):  and  revising 
newly  redesignated  pcragraphs  (a), 
(b](3]  attestAtion  text  and  (g)  to  reed  as 
fuUowsc 


§620.2    Prs9«1n«and«ntaianep»rts. 

For  the  purposes  of  this  part,  the 
following  shall  apply 

(a)  Three  complete  copies  of  eaclt 
report  or  in/orm«tion  slj'ement  required 
by  this  part  (for  the  purpose  of  this 
section,  referred  to  as    report"  unless 
otherwise  speofied),  including  financial 
statements  and  related  schedules, 
exhibits,  and  all  other  papers  and 
documents  that  are  part  of  the  report 
shall  be  filed  with  the  Chief  Exa*ainer, 
Farm  Credit  Administration.  McLean, 
Virginia  22102-5090,  or  with  such  other 
Farm  Credit  Administration  offices  as 
the  Chief  Examiner  designates.  The 
report  shall  be  received  by  the  Farm 
Credit  Administration  within  the  period 
prescribed  under  applicable  sections  of 
individual  subparts  regarding 
preparation  and  distribution  of  the 
report.  The  annual  and  quarterly  reports 
shall  be  available  fbr  public  inspection 
at  the  issuing  institution  and  the  Farm 
Credit  Administration  office  with  which 
the  reports  are  filed.  Bank  reports  shall 
also  be  available  for  public  inspection  at 
each  related  associotinn  office. 

(bl*** 

(3)  •  *  * 

The  undsr«igned  certify  that  this  report  has 
been  p^tipared  in  accordance  with  all' 
applu-abie  stdtulory  and  resuiatory 
requiremfints  and  thai  the  information 
contamed  herein  is  true,  accurate,  and 
coTiipiete  to  ttie  best  of  his  or  her  knowledge 
and  b«l)«if. 
•         •         »         •         • 

(g)  Each  annual  and  quarterly  report 
of  a  bank  shall  present  the  financial 
statements  of  the  bank  and  its  related 
associations  on  a  combined  basis.  The 
report  shall  also  include,  at  a  minimum, 
the  statement  of  condition  and 
statement  of  income  for  the  bank  only. 
These  statements  may  be  in  summary 
form  and  shall  disclose  the  basis  of 
presentation  if  different  from  the 
accounting  poUcies  of  the  combined 
bank  and  association  statements. 

(h)  Each  association  shall  include  a 
statement  in  a  prominent  location  within 
each  annual  and  quarterly  report  that 
the  shareholders'  investment  in  the 
association  is  materially  affected  by  the 
financial  condition  and  results  of 
opera tiorrs  of  the  related  bank  and  that 
a  copy  of  the  bank  quarterly  report  is 
available  upon  request  free  of  charge. 

(i)  Each  annual  and  quarterly  report 
shall  include  addresses  and  telephone 
numbers  where  association 
shareholders  may  obtain  copies  of  bank 
quarterly  reports.  Upon  receiving  snch  a 
request,  each  bank  and  each  related 
assaeiatioR  shall  promptly  mail  or 
deliver  V»  the  requesting  shareholder  a 
copy  of  the  requested  report  free  of 
charge. 


14.  A  new  f  8203  is  added  to  Subpart 
A  to  read  as  follows: 

§630.)    Ptohtt>ltte»  agalwrt  lowptotw, 
inaccurata,  or  misleading  Uladoanra. 

No  institution  and  no  employees,, 
officer,  director,  or  nommfe  for  dicectar 
of  the  institution  shall  make  any 
disclosure  to  shareholders  or  the  general 
public  concerning  any  matter  required  lo 
be  disclosed  by  this  pari  that  is 
incomplete,  inaccurate,  or  misleading. 
When  any  such  parson  makes  diseloeure 
that,  in  the  judgement  of  the  Farm  Credit 
Administration,  is  incomplete, 
inaccurate,  or  misleading,  whether  or 
not  such  disclosure  ia  made  in 
disclosure  statements  required  by  this 
part,  such  institution  or  person  shall 
make  such  additional  or  corrective 
disclosure  as  is  necessary  to  provide 
shareholders  and  the  general  public 
with  a  full  and  fair  disclosure. 

15.  New  subpart  B.  consisting  of 
newly  redesignated  §§  620.4  and  620.5, 
is  amended  by  revising  the  heading  to 
read  as  follows: 

Subpart  B— Annual  Report  to 
Shareholders 

Ift  Newly  redesignated  §  620.4  is 
amended  by  addmg  a  new  section 
heading;  revising  paragraph  (b):  and 
removing  the  reference  to  "|  620.3"  and 
adding  in  its  place  "t  820.5  "  in 
paragraph  (c)  to  read  as  hsllovw: 

§  620.4    Preparing  and  distributing  the 
annuat  report 

•  •         •         ♦         * 

[h]  Each  bank  shall  distribute  its 
annua!  report  to  the  shareholders  of 
related  associations  within  tie  period 
required  by  paragraph  (a)  of  this  section. 
Each  bank  shall  coordinate  such 
distributi  in  with  its  related 
associations. 

•  •        •        •        * 

17.  Newly  redesignated  §  820.5  is 
amended  by  removing  the  words 
"mergers  or  consolidations  "  and  adding 
in  their  place  "changes  in  the  reporting 
entity"  in  paragraph  (aK4):  adding  the 
words  ",  i.e.,  headquarters,  and  major 
facilities  where  the  institution  makes 
and  services  its  loans, "  after  the  words 
"principal  offices"  in  paragraph  (b); 
revising  paragraph  (c]  heading; 
redesignating  existing  paragraph  (c)  text 
as  new  pargra^?h  (c)(1):  adding  new 
paragraph  {c)(2);  removing  the  words  "in 
the  institution's  judgment"  from 
paragraph  (g)(2)(v):  revising  paragraphs 
(a)(3),  (a)(9),  (d).  (e)(]).  fe){2),  (f),  (g) 
introductory  text.  (%]^]{\l  (g)(2)(iil. 
(g)(2)(iii).  (gl{4)(ii).  O'K^Jfi)  and  (nrld): 
remaining  paragraph  (m){2); 
rrdesignating  existing  paragraphs 
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(8)(l)(Hi).  (8M2){vi).  (g)(4Mv).  and  (m)(3) 
as  new  paragraphs  (g)(l)(iv).  (gK2)(vii). 
(g)(4)(vi),  and  (m)(2):  adding  paragraphs 
(e)(4),  (gHlHili).  (gKl)(iv)(E).  (g)(2)(vi). 
(g)(3)(ii)(C),  and  (g)(4)(v);  and  revising 
redesignated  paragraph  (g)(l)(iv) 
heading,  paragraph  (g)(l)(iv)(D),  and 
paragraph  (g)(4](vi)  to  read  as  follows: 

§  620.5    Contants  of  ttM  annual  report  to 

•harahoMars. 

«        •        *        •        • 

[a)  Description  of  business.  *  *  * 
(3)  The  types  of  lending  activities 
engaged  in,  including  any  participation 
in  the  Federal  Agricultural  Mortgage 
Corporation  programs  or  origination  of 
loans  for  reseale,  and  financial  services 
offered.  Each  bank  shall  also  breiefly 
describe  the  lending  and  financial 
services  offered  by  the  associations  that 
are  its  shareholders,  as  well  as  financial 
services  offered  to  the  borrowers  in  the 
bank's  chartered  territory  by  any  service 
organization  in  which  it  has  an 
ownership  interest.  Associations  shall 
briefly  describe  the  lending  and 
financial  services  offered  by  the  related 
bank  or  incoporate  by  reference 
relevant  portions  of  the  bank's  report  if 
such  report  is  distributed  to  association 
shareholders; 


(9)  A  brief  description  of  the  business 
of  any  related  Farm  Credit  institution,  as 
described  in  S  619.9146  of  this  chapter, 
and  the  nature  of  the  institution's 
relationship  with  such  organization. 
*        •        *        *        • 

(c)  Legal  proceedings  and 
enforcement  actions.  '  '  * 

(2)  Describe  the  existence  and  nature 
of  enforcement  actions,  i.e.,  agreements, 
cease  and  desist  orders,  temporary 
cease  and  desist  orders,  suspensions  or 
removals  of  officers  or  directors,  or  civil 
money  penalties,  if  any.  imposed  or 
assessed  on  the  institution  or  its  officers 
or  directors  and  the  amount  of  any  civil 
moeny  penalties  assessed. 

(d)  Description  of  capital  structure.  (1) 
Describe  each  class  of  stock  and 
participation  certificates  the  institution 
is  authorized  to  issue  and  the  rights, 
duties,  and  liabilities  of  each  class.  The 
description  shall  include: 

(i)  lihe  number  of  shares  of  each  class 
outstanding: 

(ii)  The  par  or  face  value; 

(iii)  The  voting  and  dividend  rights; 

(iv)  The  order  of  priority  upon 
impairment  or  liquidation; 

(v)  The  institution's  retirement 
policies  and  restrictions  on  transfer, 

(vi]  The  statutory  requirement  that  a 
borrower  purchase  stock  as  a  condition 
to  obtaining  a  loan; 

(vii)  The  manner  in  which  the  stock  is 
purchased  (i.e.,  promissory  note  to  the 


issuer,  or  cash  not  advanced  by  issuing 
institution); 

(vili)  The  statutory  authority  of  the 
institution  to  require  additional  capital 
contributions,  if  any;  and 

(ix)  The  statutory  and  regulatory 
restrictions  regarding  retirement  of  stock 
and  distribution  of  earnings,  and  for 
banks  for  cooperatives,  the  amount 
required  to  be  added  to  the  unallocated 
surplus,  pursuant  to  ((  915.5215  and 
615.5330  of  this  chapter. 

(2)  Describe  regulatory  minimum 
permanent  capital  standards,  the 
institution's  capital  adequacy 
requirements,  and  the  minimum  stock 
purchase  rquirements  in  effect. 

(3)  State  whether  the  insititution  is 
currently  prohibited  from  retiring  stodt 
or  distributing  earnings  by  the  statutory 
and  regulatory  restrictions  described  in 
paragraph  (d)(l)(ix)  of  this  section,  or 
knows  of  any  reason  such  prohibitions 
may  apply  during  the  fiscal  year 
subsequent  to  the  fiscal  year  just  ended. 

(e)  Description  of  liabilities.  (1) 
Describe  separately  the  institution's 
insured  and  uninsured  debt  indicating 
the  type,  amount,  maturity,  and  interest 
rates  of  each  category  of  obligations 
outstanding  at  the  end  of  the  fiscal  year 
just  ended.  Describe  the  nature  of  the 
insurance  provided  under  part  E  of  title 
V  of  the  Act.  Describe  any  applicable 
statutory  and  regualtory  restricitons  on 
the  institution's  ability  to  incur  debt 

(2)  Describe  fully  the  institution's 
rights  and  obligations  under  any 
agreement  formal  or  informal,  between 
the  institution  and  any  other  person  or 
entity  having  to  do  with  capital 
preservation,  loss  sharing,  or  any  other 
form  of  financial  assistance. 
•        •        •        *        • 

(4)  Describe  the  statutory 
responsibility  of  Farm  Credit  System 
institutions  for  repayment  of  obligations 
issued  by  the  Farm  Credit  System 
Financial  Assistance  Corporation. 

(f)  Selected  financial  data.  Furnish  in 
comparative  columnar  form  for  each  of 
the  last  5  fiscal  years  the  following 
financial  data: 

(1)  For  banks  and  direct  lender 
associations: 
(i]  Balance  sheet 

Total  assets 

Investments 

Loans 

Allowance  for  losses 

Net  loans 

Acquired  property 
Total  liabilities 

Obligations  with  maturities  less  than  1  year 
Obligations  with  ibaturities  longer  than  1 

year 
Net  worth 

Protected  borrower  stock 

Permanent  capital 


Stock  and  participation 

certifiGates 

Surphia.  leas  allocated  equltiM 

Allocated  equities 

(ii)  Statement  of  income 

Net  interest  income 
Provision  for  loan  losses 
Extraordinary  items 
Net  income 

(iii)  Key  financial  ratios 

Return  on  sverage  assets 

Return  on  average  net  worth 

Net  interest  margin  ■•  a  percentage  of 

average  earning  assets 
Permanent  capital  ratio 
Net  worth-to-asset 
Net  chargeoSs-to-average  loant 
Allowances  for  loan  losses-to-loana 

(iv)  Net  income  distributed 

Dividends 
Patronage  refunds 

Cash 

Stock 

Allocated  equities 

(2)  For  associations  that  are  not  direct 
lender  associations: 
(i)  Balance  sheet 

Total  .^<seU 

Accrued  obtigstion  under  lots-sharing 

agreement,  if  any 
Net  worth 
Protected  borrower  stock 
Permanent  capital 

(ii)  Statement  of  income 

Compensation  from  related  l>ank 
Total  operating  expense 
Extraordinary  items 
Provision  for  obligation  under  capital 

preservation  or  loss-shanng  agreement,  if 

any 
Net  income 

(iii)  Other 

Loans  serviced  for  related  bank 
Dividends  paid 
Patronage  refunds  paid 

Cash 

Stock 

Allocated  equities 
Permanent  capital  ratio 
Payments  under  loss-sharing  agreement 

(g)  Management's  discussion  and 
analysis  of  financial  condition  and 
results  of  operations.  Fully  discuss  any 
material  aspects  of  the  institution's 
financial  condition,  changes  in  financial 
condition,  and  results  of  operations 
during  the  last  2  fiscal  years,  identifying 
favorable  and  unfavorable  trends,  and 
significant  events  or  uncertainties.  In 
addition  to  the  items  enumerated  below, 
the  discussion  shall  provide  such  other 
information  as  is  necessary  to  an 
understanding  of  the  institution's 
financial  condition,  changes  in  financial 
condition,  and  results  of  operations. 

(1)  Loan  portfolio.  [\]  Describe  the 
types  of  loans  in  the  portfolio  by  major 
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category  (e.g..  agricultural  real  estate 
mortgage  loans,  rural  home  loans, 
agricultural  production  loans,  processing 
and  marketing  loans,  farm  business 
loans,  and  international  loans), 
indicating  the  approximate  percentage 
of  the  total  dollar  portfolio  represented 
by  each  major  category.  Associations 
that  make  agricultural  production  loans 
shall  provide  the  information  required 
for  such  loans  by  major  subcategory 
(e.g.,  cash  grains,  field  crops,  livestock, 
dairy,  poultry,  and  timber).  For  each 
category  and  subcategory,  discuss  any 
special  features  of  the  loans  that  may  be 
material  to  the  evaluation  of  risk  and 
any  economic  or  business  conditions 
that  have  had  or  are  likely  to  have  a 
material  impact  on  their  collectibility. 
For  banks,  also  disclose  separately  the 
aggregate  amount  of  loans  outstanding 
to  related  associations  and  other 
financial  institutions 
•        •        «        •        • 

(iii)  Disclose  the  amount  of  purchased 
loans,  loans  sold  with  recourse,  retained 
subordinated  interests  in  loans  sold,  and 
interests  in  pools  of  subordinated 
interests  that  are  held  in  lieu  of  retaining 
a  subordinated  participation  interest  in 
the  loans  sold. 

(iv)  Risk  exposure.  '  '  * 

(0)  For  banks,  a  description  in  the 
aggregate  of  the  recent  loss  experience 
of  related  asaociations  that  are  its 
shareholders,  including  the  items 
enumerated  in  paragraphs  (g)(l)liv)  (A), 
(B).  and  (C)  of  this  section. 

(E)  Describe  any  obligations  with 
respect  to  loans  sold  and  the  amount  of 
any  contributions  made  in  connection 
with  loans  sold  into  the  secondary 
market  pursuant  to  section  8.7  of  the 
Act.  Further  disclose  the  amount  of  risk 
of  loss  assoaated  with  such  obligations 
and  the  amount  included  in  the 
allowance  for  losses  to  provide  for  such 
risk. 

[2]  Results  of  operations.  '  '  * 

(ii)  Describe  any  unusual  or  infrequent 
events  or  transactions  or  any  significant 
economic  changes,  including,  but  not 
limited  to.  financial  assistance  received 
or  paid  that  materially  affected  reported 
income.  In  each  case,  indicate  the  extent 
to  which  income  was  so  affected. 

(iii)  Discuss  the  factors  underlying  the 
material  changes,  if  any,  in  the  return  on 
average  assets,  the  return  on  average 
net  worth,  and  the  permanent  capital 
ratio  as  determined  in  accordance  with 
part  615,  subpart  H  of  this  chapter.  An 
explanation  of  the  basis  of  the 
calculation  of  ratios  relating  to 
permanent  capital  and  net  worth  shall 
be  ii' eluded. 


(vi)  For  associations,  discuss  any 
events  affecting  a  related  organization 
that  are  likely  to  have  a  material  impact 
on  the  associations'  financial  condition, 
results  of  operations,  cost  of  funds,  or 
reliability  of  sources  of  funds. 

(3)  Liquidity  and  funding  sources. 

•      •      * 

(ii)  Liquidity.  '  *   * 

(C)  Discuss  the  institution's 
participation  in  the  Federal  Agricultural 
Mortgage  Corporation  secondary  market 
programs  authorized  by  title  VIII  of  the 
Act  and  the  origination  of  loans  for 
resale  under  other  authorities,  if  any. 
I        •        *        *        • 

(4)  Capital  resources.  '  '  * 

(ii)  Describe  any  material  trends  or 
changes  in  the  mix  and  cost  of  debt  and 
capital  resources.  The  discussion  shall 
consider  changes  in  protected  borrower 
stock,  permanent  capital,  debt,  and  any 
off-balanced-sheet  financing 

arrangements. 

•  •        «        •        * 

(v)  Discuss  the  adequacy  of  the 
current  permanent  capital  position  and 
any  material  changes  in  the  capital  plan 
adopted  pursuant  to  §  615.5200  of  this 
chapter,  to  the  extent  that  such  changes 
may  have  an  effect  on  the  institution's 
minimum  stock  purchase  requirements 
and  its  ability  to  retire  stock  and 
distribute  earnings. 

(vi)  Discuss  any  trends,  commitments, 
contingencies,  or  events  that  are 
reasonably  likely  to  have  a  materially 
adverse  effect  upon  the  institution's 
ability  to  meet  the  regulatory  minimum 
permanent  capital  standards  and  capital 
adequacy  requirements, 

•  ♦        •        •        • 

(j)  Transactions  with  senior  officers 
and  directors.  '  '   ' 

(3)  Loans  to  senior  officers  and 
directors,  (i)  To  the  extent  applicable, 
state  that  the  institution  (or  in  the  case 
of  an  association  that  does  not  carry 
loans  to  its  senior  officers  and  directors 
on  its  books,  its  related  bank)  has  had 
loans  outstanding  during  the  last  full 
fiscal  year-to-date  to  its  senior  officers 
and  directors,  their  immediate  family 
members,  and  any  organizations  with 
which  such  senior  officers  or  directors 
are  affiliated  that: 

•  •        •        •        • 

(m)  Financial  statements. 

(1)  Furnish  financial  statements  and 
related  footnotes  that  have  been 
prepared  in  accordance  with  generally 
accepted  accounting  principles  and 
instructions  and  other  requirements  of 
the  Farm  Credit  Administration  and  that 
have  been  audited  in  accordance  with 
generally  accepted  auditing  standards 
by  a  qualified  public  accountant,  as 


defined  in  \  821.2(a)(21)  of  this  chapter, 
and  an  opinion  expressed  thereon.  The 
statements  shall  include  the  following 
statements  and  related  footnotes  for  the 
last  3  fiscal  years:  balance  sheet, 
statement  of  income,  statement  of 
changes  in  net  worth,  and  statement  of 
cash  flows. 


Subpart  C— Quarteriy  Report  to 
Sharehoklera 

la  Section  620.10  is  revised  to  read  as 
follows: 

§  820.10    Prspartng  and  cllstributir>g  tti* 
quartarty  raport 

(a)  Each  institution  that  is  a  direct 
lender  shall  prepare  and  distribute  to  its 
shareholders  a  quarterly  report  within 
45  days  after  the  end  of  each  fiscal 
quarter,  except  that  no  report  need  be 
prepared  for  the  fiscal  quarter  that 
coincides  with  the  end  of  the  fiscal  year 
of  the  institution. 

(b)  Except  as  provided  in  paragraphs 
(e)  and  (f)  of  this  section,  each  bank 
shall  distribute  its  quarteriy  reports  to 
shareholders  of  related  associations 
within  the  period  required  by  paragraph 
(a)  of  this  section.  Each  bank  shall 
coordinate  such  distribution  with  its 
related  associations. 

(c)  The  report  shall  contain,  at  a 
minimum,  the  information  specified  in 
S  620.11  and.  in  addition,  such  other 
material  information  as  is  necessary  to 
make  the  required  disclosures,  in  light  of 
the  circumstances  under  which  they  are 
made,  not  misleading. 

(d)  Distribution  to  shareholders  may 
be  by  mail  or  by  publication  in 
newspapers  or  periodicals  in  the  trade 
area  of  wide  enough  circulation  to  be 
reasonably  assured  that  all  of  the 
institution's  shareholders  are  reached  on 
a  timely  basis. 

(e)  A  bank  is  not  required  to  distribute 
its  quarterly  reports  to  shareholders  of 
related  associations  that  are  direct 
lender  associations  for  those  quarters  in 
which  no  significant  events  have 
occurred  or  no  significant  events  which 
occurred  during  the  preceding  quarters 
continue  to  materially  affect  the  related 
associations.  For  each  quarter  in  which 
no  distribution  is  made,  the  bank  shall 
certify  to  the  Farm  Credit 
Administration  as  follows: 

The  undersigned  certify  that  for  the  period 
t>etween  the  end  of  the  preceding  Tiscal 
quarter  and  the  end  of  the  most  recent  fiscal 
quarter,  no  significant  events  have  occurred 
which  are  likely  to  have  a  material  impact  on 
related  associations  or  no  significant  events 
which  occurred  during  the  preceding  quarters 
continue  to  materially  affect  related 
associations. 
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The  certification  shall  be  signed  by 
the  persons  required  to  sign  the  repeal 
filed  pursuant  to  S  620.2(b). 

(f)  For  each  quart-r  in  which 
distribution  of  bank  quarteriy  reporta  to 
association  shareholders  it  not  made 
pursuant  to  paragraph  (e)  of  this  section. 
copies  of  bank  quarterly  reports  shall  be 
made  available  free  of  charge  to 
shareholders  of  related  associations 
promptly  upon  request  by  the 
shareholder  to  the  issuing  bank  or  to  the 
association  of  which  the  requestor  is  a 
shareholder. 

(g)  Each  direct  lender  association 
shall  include  a  statement  in  the  first 
annual  and  first  quarterly  reports  issuf  d 
after  the  effective  date  of  this 
amendment  explaining  the  regulatory 
changes  in  the  distribution  of  bank 
quarterly  reports  and  the  new 
procedures  under  which  association 
shareholders  can  obtain  the  bank 
quarterly  reports. 

19.  Section  620.11  is  amended  by 
revising  paragraph  (a);  adding  (b) 
introductory  text;  removing  paragraph 
(b)(3);  redesignating  existing  paragraphs 
(b)(4).  (b](5),  (b)(6),  (b)(7).  (b)(8).  and 
(b)(9)  as  new  paragraphs  (b)(3),  (b)(4). 
(b)(5],  (b)(6).  (b)(7).  and  (b)(8);  removing 
the  words  ".  in  the  opinion  of 
management."  from  redesignated 
paragraph  (b)(8);  removing  the  reference 
"§  620.3(g)"  and  adding  in  its  place 
"§  620.5(g)"  in  the  introductory  text  of 
paragraph  (c);  revising  paragraph  (d)(3); 
and  adding  new  paragraph  (d)(4)  to  read 
as  follows: 

S  620.11    Content  Of  quartirty  report  to 

stMraholders. 

(a)  General.  The  information  required 
to  be  included  in  the  quarterly  report 
may  be  presented  in  any  format  deemed 
suitable  by  the  institution,  except  as 
otherwise  required  by  this  section.  The 
report  must  be  organized  in  an  easily 
understandable  format  and  not 
presented  in  a  maimer  that  ia 
misleading, 

(b)  Rules  for  condensation.  For 
purposes  of  this  section,  major  captions 
to  be  provided  in  the  financial 
statements  are  the  same  as  those 
required  in  the  financial  statements 
contained  in  the  institution's  aimual 
report  to  shareholders,  except  that  the 
financial  statements  included  in  the 
quarterly  report  may  be  condensed  into 
major  captions  in  accordance  with  the 
rules  prescribed  under  this  paragraph 
and  paragraph  (f)  of  this  section. 

•        *        ft        *        * 

(d)  Financial  statements.  '  *  ' 
(3)  Interim  statements  of  changes  in 
net  worth  for  the  period  between  the 
end  of  the  preceding  fiscal  year  and  the 
end  of  the  most  recent  fiscal  quarter. 


and  for  the  comparable  period  for  the 
preceding  fiscal  year. 

(4)  For  banks,  interim  statements  of 
cash  flows  for  the  period  between  the 
end  of  the  preceding  fiscal  year  and  the 
end  of  the  most  recent  fiscal  quarter, 
and  for  the  comparable  period  for  the 
preceding  fiscal  year.  For  associations, 
interim  statements  of  cash  flows  are 
optional. 


Sut>part  D— Association  Annual 
Meeting  Information  Statement 

20.  Section  620.20  is  amended  by 
removing  the  references  "subpart  A" 
and  "subpart  B"  and  adding  in  their 
place  "subpart  B"  and  "subpart  C" 
respectively,  in  paragraph  (c):  removing 
paragraphs  (d),  (e),  (f),  (g).  and  (h);  and 
revising  the  heading  to  read  as  follows: 

S  620.20    Praparing  and  tHatiteuMng  Hw 
Information  statamanL 

S  620.21    [Amended] 

21.  Section  620.21  is  amended  by 
removuQg  the  references  "5  620.3(j)". 
"§  620.3(k)".  "§  620.3  (j)  and  (k)". 

"§  620J3  (j)  and  (k)"  and  adding  in  their 
place,  the  refereiKes  "§  620.5(j)", 
■■§  620.5(k)".  "S  620.5  (j)  and  (k)".  and 
"5  620.5  (j)  and  (k)"  in  paragraph  (c)(4). 
respectively;  and  by  removing  the 
reference  "5  620.3  (j)  and  (k)"  and 
adding  in  its  place,  the  reference 
"5  620.5  (j)  and  (k)"  in  the  first  and 
second  sentences  of  paragraph  (d)(5). 

§620.22    [RMnovMi] 

22.  Section  620.22  is  removed. 

Sut>part  E— Bank  Director  Disclosure 
Requirements 

S  620.32    [Removed] 

23.  Section  620.32  is  removed. 

PART  621— ACCOUNTING  AND 
REPORTING  REQUIREMENTS 

24.  The  authority  citation  for  part  621 
continues  to  read  as  follows: 

Anthoiity:  Sees.  5.17,  8.11;  12  U.S.C  2252. 

227908-11. 

Sutipart  A— Accounting  Requirementa 

25.  Section  621.2  is  amended  by 
removing  the  second  sentence  from  the 
introductory  text  of  paragraph  (a)(8). 

Dated:  January  18, 19ffl. 
Cuitit  M.  Anderson. 

Secretary.  Farm  Credit  Administration  Board. 
[PR  Doc.  91-1422  Filed  l-23-«l;  &-45  am] 


NATIONAL  CREDIT  UNION 
ADMINtSTRATION 

12  CFR  Part  701 

OrganizaAlon  and  Operation  o(  Federal 
Credtt  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACnOK  Notice  of  proposed  rulemaking. 

summary:  The  NCUA  Board  is 
proposing  to  revise  §  701.21(h)  (Member 
Business  Loans)  of  its  Rules  and 
Regulations.  The  proposal  results  from 
NCUA's  policy  to  periodically  review 
each  of  its  regulations.  This  proposal 
will  clarify  certain  portions  of  the 
existing  regulations  and  amend  or  add 
other  provisions. 

dates:  Conmients  must  be  received  on 
or  before  March  25, 1991. 
ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board.  National 
Credit  Union  Administration,  1776  G 
Street.  NW..  Washmgton.  DC  20456. 
FOR  FURTHER  MFORMATION  COMTACT. 
D.  Michael  Riley.  Director.  David 
Marquis.  Deputy  Director  or  Timothy  P. 
Hombrook,  Director,  Department  of 
Supervision,  Office  of  Examination  and 
Insurance,  NCUA,  at  the  abme  address, 
or  telephone:  (202)  682-«640. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  NCUA  Board  adopted  final  rules 
regulating  member  business  loans 
effective  July  1. 1987.  NCUA  began 
collecting  data  on  member  business 
loans  with  the  Call  Report  for  lune  1986. 
At  that  time,  federally  insured  credit 
unions  held  less  than  $800  million  in 
commercial  loans.  In  4  Year's  time,  that 
amount  has  grown  by  about  78  percent 
to  approximately  $1.4  billion  in 
commercial  loans  (see  exhibit  A).  This 
represents  .7  percent  of  the  total  assets 
of  all  credit  unions.  About  7  percent  of 
federally  insured  credit  unions  (895)  are 
currently  engaged  in  some  form  of 
business  lending  to  their  members. 

Although  business  loans  account  for 
less  than  1  percent  of  total  assets  in 
aggregate,  this  percentage  is  much 
higher  for  those  credit  unions  actively 
engaged  in  granting  such  loans.  See 
Exhibit  B  for  a  distribuiton  of  credit 
unions  granting  member  business  loans 
by  CAMEL  rating.  As  indicated  in 
exhibit  C  credit  unions  granting  member 
business  loans  have,  on  average,  3.7 
percent  of  assets  committed  to  member 
business  loans.  This  is  over  five  times 
the  national  average  of  member 
buisness  loans  granted  by  federally 
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insured  credit  unions,  as  a  result,  credit 
union  exposure  is  significant  among 
those  credit  unions  involved  in  this 
activity. 

Member  business  lending  has  exposed 
both  credit  unions  and  the  National 
Credit  Union  Share  Insurance  Fund 
(NCUSIF)  to  significant  losses  over  the 
past  4  years.  In  a  cursory  review  of  the 
five  largest  failures  in  each  region 
during  fiscal  year  1990.  commercial 
lending  was  a  factor  in  18  of  the  30 
cases.  These  16  cases  caused  losses  in 
excess  of  $100  million.  When  combined 
with  ineffective  management  and  other 
contributing  factors,  commercial  lending 
can  and  does  result  in  significant  losses. 
Clearly,  the  volume  of  losses 
attributable  to  member  business  loans  is 
extraordinarily  high  in  proportion  to  the 
total  of  all  credit  union  lending. 

The  adequacy  of  reserves  appears  to 
be  a  signBcant  factor  to  successful 
operations.  Among  well-operated  credit 
unions  offering  member  business  loans, 
less  than  6  percent  had  commercial 
loans  In  excess  of  reserves  (less 
Allowance  for  Loan  Losses).  On  the 
other  hand,  more  than  25  percent  of  less 
well-operated  credit  unions  had 
members  business  loans  in  excess  of 
reserves.  Exhibit  D  illustrates  this 
relationship. 

Member  business  lending  requires 
unique  skills  in  underwriting  and 
administration  which  are  different  from 
those  typically  required  to  originate 
consumer  loans.  Success  in  commercial 
lending  requires  that  lenders  retain 
experts  with  commercial  lending 
expertise.  In  view  of  the  staffing  and 
administrative  expense  involved,  few 
lenders  are  capable  of  servicing  all 
types  of  commercial  loans,  in  addition  to 
consumer  loans.  For  the  most  part, 
credit  unions  offering  commercial  loans 
do  so  on  an  extremely  Umited  basis. 
Few  credit  unions  are  able  to  establish 
commercial  loan  departments  due  to  an 
insufficient  volume  of  loans  to  support 
the  related  expenses.  As  a  result  of 
inadequate  staffing  and  inexperience, 
poor  underwriting  and  servicing  have 
led  to  unusually  high  losses  in  this  area. 
In  view  of  the  small  number  of  credit 
unions  offering  member  business  loans 
and  the  relatively  high  risk  involved,  it 
is  not  reasonable  to  expect  all  federally 
insured  credit  unions  to  indirectly  share 
this  risk  through  exposure  to  losses  to 
the  NCUSIF.  Accordingly,  the  NCUA 
Board  is  proposing  to  impose  additional 
requirements  on  credit  unions  involved 
with  business  lending.  These  additional 
requirements  are  determined  to  be 
necessary  in  order  to  assure  that  credit 
unions  which  grant  member  business 
loans  apply  safe  and  sound  lending 
practices  appropriate  to  this  type  of 


activity.  Althouth  these  requirements  do 
not  prohibit  commercial  loans,  they  do 
seek  to  clarify  certain  areas  of  the 
existing  regulation  and  strengthen  other 
provisions.  The  NCUA  Board  beUeves 
that  credit  unions  were  formed  primarily 
as  consumer  lenders  and  that  member 
business  loans  be  made  available  to 
finance  the  incidental  needs  of 
members— not  to  engage  in  wholesale, 
high-risk  commercial  lending. 

B.  Section  by  Section  Analysis 

Section  701.21(h)(l)(i) 

This  section  has  been  modified  to 
include  within  the  definition  of  "member 
business  loan"  any  loan,  line  of  credit  or 
letter  of  credit  where  the  source  of 
repayment  is  derived,  in  whole  or  in 
part  from  income  produced  by  a 
commercial,  corporate,  business  or 
agricultural  enterprise. 

This  modification  recognizes  those 
circumstances  where  business  related 
income  is  the  source  of  repayment  for 
personal  or  consumer  purposes.  The 
existing  regulation  does  not  cover  this 
circumstance.  Since  much  of  the  risk 
involved  with  member  business  loans  is 
related  to  the  source  of  repayment,  as 
well  as  the  purpose  of  the  loan,  the 
proposed  change  will  require  the 
additional  analysis  necessary  to 
properly  evaluate  these  credits.  Where 
business  related  income  is  relied  upon 
as  a  source  of  repayment,  the  viability 
and  soundness  of  the  underlying 
business  enterprise  is  a  critical  factor  in 
determining  whether  or  not  to  lend.  This 
modification  also  emphasizes  this 
Agency's  view  that  member  business 
loans  be  based  on  the  creditworthiness 
of  borrowers  and  not  the  value  of 
collateral. 

Section  701.21(h)(l)(i)(A) 

The  existing  section  has  been  deleted 
from  the  proposed  regulation.  This 
change  was  made  to  remove  the 
exception  from  the  general  definition  for 
loans  secured  by  a  1  to  4  family 
dwelling.  The  existing  rule  excluded 
from  the  definition  of  "member  business 
loan",  all  loans  secured  by  a  1  to  4 
family  dwelling  which  was  the  principal 
residence,  secondary  residence  or  one 
other  residence  of  the  member.  The 
NCUA  Board  proposes  to  remove  these 
exclusions  from  the  definition.  Loans  for 
business  purposes  or  financed  by  the 
proceeds  of  a  business  enterprise  are 
fundamentally  different  products  from 
consumer  loans.  The  risks  and 
assumptions  required  to  analyze 
member  business  loans  generally  exist 
without  regard  to  the  type  of  collateral. 
As  a  result,  the  NCUA  Board  believes 
that  these  loans  should  be  subject  to  the 


special  underwriting  and  other 
requirements  of  this  section. 

Section  701.21(h)(l)(i)(B) 

This  section  has  been  redesignated  as 
S  701.21(h)(l)(i)(A).  No  other  changes  to 
this  section. 

Section  §  701.21(h)(l)(i)(C) 

This  section  has  been  redesignated  as 
S  701.21(h)(l)(i)(B).  In  addition,  this 
section  was  modified  to  reduce  from 
$25,000  to  $10,000  the  minimum 
aggregate  loan  amount  which  may  be 
excluded  from  the  definition  of  a 
member  business  loan. 

The  NCUA  Board  proposes  to  lower 
the  limit  to  $10,000  to  recognize  the 
inherent  risks  of  member  business  loans 
and  to  require  the  additional  analysis 
required  by  this  section  to  a  larger 
population  of  loans.  Experience  has 
shown  that  member  business  loans 
present  similar  types  of  risk  without 
regard  to  the  amount  of  the  loan. 
Notwithstanding  the  above,  the  NCUA 
Board  believes  that  some  reasonable 
limit  is  necessary  in  order  to  avoid 
undue  delays  in  processing  relatively 
small,  incidental  credits. 

The  NCUA  Board  continues  to  believe 
that  credit  unions  should  perform  the 
appropriate  analysis  for  all  business 
loans,  even  if  less  than  $10,000.  While 
smaller  business  loans  are  not  included 
within  the  definition  of  member 
business  loan,  this  does  not  relieve  the 
board  of  directors  of  the  responsibility 
to  perform  the  appropriate  steps  to 
underwrite,  administer  and  secure  these 
loans  consistent  with  safe  and  sound 
lending  policies. 

Section  701.21(h)(l)(ii) 

This  section  was  amended  to  remove 
the  Allowance  for  Loan  Losses  account 
from  the  defmition  of  "reserves  ".  This 
definition  is  used  in  determining  the 
maximum  amount  of  member  business 
loans  available  to  one  member  and  in 
aggregate.  The  Allowance  for  Loan 
Losses  account  is  established  as  an 
estimate  of  the  potential  losses  in 
existing  credit  union  loan  portfolios.  As 
specifically  designated  reserves,  it  is  the 
view  of  the  NCUA  Board  that  it  is 
inappropriate  to  allow  any  portion  of 
this  account  to  be  used  as  a  basis  to 
grant  additional,  high-risk  loans. 

Section  701.21(h)(l)(iii) 

The  term  "associated  member"  has 
been  clarified  slightly.  This  clarification 
includes  changing  the  term  "common 
ownership"  to  "shared  ownership"  since 
the  word  "common"  may  connote  a 
legal  distinction  unintended  in  the 
regulation.  The  term  "with  the 
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borrower"  is  added  to  clarify  that  the 
interest  of  the  associated  member  is 
pertinent  only  as  determined  in  context 
of  the  interest  of  the  borrower-member. 

Section  701.21(h)(2) 

This  section  was  clarified  to  state  that 
other  sections  of  the  NCUA  Rules  and 
Regulations  may  also  be  applicable  to 
member  business  loans  in  addition  to 
this  section.  No  change  to  existing 
policy  is  intended. 

Section  701.21(h)(2)(i)(C) 

This  section  clarifies  a  reference  to 
other  sections  of  this  regulation.  This  is 
a  technical  clarification  in  order  to 
accurately  cross-reference  other 
proposed  changes  to  this  general 
§  701.21(h). 

Section  701.21(h)(2)(i)(E) 

This  section  clarifies  a  reference  to 
another  section  of  this  regulation.  This  is 
a  technical  clarification  in  order  to 
accurately  cross-reference  other 
proposed  changes  to  this  general 
§  701.21(h). 

Section  701.21(h)(2)(i)(H) 

This  section  was  amended  to  clarify 
the  documentation  requirements  for 
member  business  loans.  This  proposal 
clarifies  that  the  board  of  directors  is 
responsible  for  determining  the 
docximentation  required  to  support  each 
request  for  a  member  business  loan. 
This  proposal  limits  the  discretion  of  the 
board  of  directors  to  allow  exceptions  to 
the  general  documentation  requirements 
to  those  circumstances  where  "such 
documentation  requirements  are  not 
generally  available".  A  review  of 
member  business  loans  granted  by 
credit  unions  indicates  that 
documentation  is  not  always  complete 
and  that  the  board  of  directors  have  not 
enforced  such  requirements 
consistently.  Analysis  and 
documentation  of  member  business 
loans  is  critical  in  evaluating 
creditworthiness  of  borrowers. 
Accordingly,  the  NCUA  Board  believes 
it  is  appropriate  to  obtain  such 
documentation  in  all  cases,  provided 
such  information  is  generally  available. 

The  proposed  rule  eliminates  the 
"trend  and  structure  analysis"  as  this 
term  is  not  generally  understood  and  is 
redundant  with  other  provisions. 
Finally,  the  term  "ratio  analysis  of  cash 
flows"  is  changed  to  "cash  flow 
analysis"  in  order  to  be  more  consistent 
with  generally  understood  terminology 
in  this  field. 

Section  701.21(h)(2)(ii) 

This  section  was  added  in  order  to 
require  certain  minimum  policies  with 


respect  to  loan-to-value  (LTV)  ratios, 
collateral  interest,  personal  liability  of 
prindpais  and  experience  requirements 
for  credit  union  personnel  involved  in 
making  business  loans. 

The  proposal  would  limit  credit 
unions  to  financing  no  more  than  80 
percent  of  the  value  of  the  security.  This 
change  reflects  the  higher  risk  involved 
in  granting  such  loans.  Lenders  which 
finance  loans  with  high  loan-to-value 
ratios  take  on  most  of  the  increased  risk. 
Risk  of  failure  to  the  member/borrower 
is  minimal  under  such  favorable 
financing  terms  and  may  actually 
encourage  risk  taking  by  borrowers.  In 
view  of  the  high  failure  rate  of  small 
business  enterprises,  the  potential  risk  is 
significant.  Accordingly,  staff  believes 
that  requiring  member/borrowers  to 
retain  a  substantial  equity  interest  in  the 
property  or  business  enterprise  will 
impose  addiUonal  descipline  on 
borrowers  and  correspondingly  reduce 
risk  to  credit  unions. 

The  proposal  would  limit  collateral 
used  as  security  for  member  business 
loans  to  first  security  interests. 
Numerous  losses  at  federally  insured 
credit  unions  were  caused  by  failing  to 
secure  a  superior  lien  position  to  protect 
the  credit  union  from  loss.  The  potential 
impact  on  fiquidity  and  risk  of 
deterioration  in  collateral  value  by 
accepting  secondary  security  interests  is 
significant. 

Staff  also  proposes  to  require  the 
personal  liabili^  and  guarantees  of  the 
principals  on  all  member  business  loans. 
Use  of  corporate  and  other  forms  or 
business  ownership  has  encouraged  risk 
taking  by  small  entrepreneurs.  Such 
forms  of  ownerehip  are  often  used  as  a 
means  of  avoiding  personal  liabihty  on 
business  losses.  Requiring  the  personal 
hability  and  guarantees  will  impose 
additional  responsibilities  on  member/ 
borrowers  at  least  commensurate  writh 
tliose  taken  by  the  lender.  The  NCUA 
Board  beUeves  that  this  requirement  will 
discourage  speculative  and  high  risk 
ventures  and  their  risk  to  credit  unions. 

Finally,  this  section  proposes  to 
require  that  personnel  involved  in 
underwriting  and  administering  member 
business  loans  have,  at  a  minimum,  2 
years  direct  experience  with  the  type  of 
business,  collateral  and  amount  of 
credit.  Member  business  loans  require 
special  expertise  in  virtually  allphases 
of  origination  and  administration.  This 
includes,  but  is  not  limited  to, 
underwriting,  credit  analysis, 
collections,  documentation  and  file 
maintenance.  Significant  losses  have 
occurred  because  boards  of  directors 
have  failed  to  recognize  and  adjust  to 
the  special  requirements  of  commerical 
lending.  This  inexperience  and  naivete 


has,  in  some  cases,  resulted  in  poorly 
structured  and  administered  credits  to 
marginal  borrowers.  Most  of  these 
problems  could  have  been  avoided  had 
the  credit  union  been  better  informed 
and  prepared  through  use  of  qualified 
personnel. 

Section  701.21(h)(2)(iii)(A) 

This  new  section  replaces  the  existing 
§  701.21(h)(2)(ii)  and  proposes  to  lower 
the  maximum  member  business  loan  to 
any  one  borrower  from  20  percent  of 
reserves  to  10  percent  Concentrations  of 
credit  to  one  borrower  present  a 
significant  risk.  A  problem  with  a  single 
borrower  is  the  potential  to  jeopardize 
the  safety  and  soundness  of  the  credit 
union  under  the  existing  20  percent  limit 
By  lowering  the  maximum  loan  to  one 
borrower,  the  proposal  will  reduce 
concentrations  of  credit  and  their 
attendant  risks. 

In  addition,  it  is  proposed  that  any 
security  interest  in  primary  and 
secondary  residences  be  included  in  the 
calculation  of  the  loans  to  one  borrower 
limit.  This  provision,  although  included 
in  the  original  proposed  rule  in  1987, 
was  eliminated  from  the  final  rule. 
Interest  in  residences  are  often  excluded 
from  the  bankruptcy  estate  imder  state 
laws.  Accordingly,  the  rationale  for 
excluding  residences  from  the  loan  limit 
calculation  is  unclear.  As  collateral 
value,  a  residence  may  have  Httle  or  no 
value  under  a  foreclosure  action  on  a 
member  business  loan.  As  a  result  the 
NCUA  Board  proposes  that  interest  in 
residences  not  be  excluded  from  the 
calculation  of  the  loans  to  one  borrower 
limit. 

Section  701.21(h)(4)(ii)  of  the  existing 
regulation  is  restated  within  proposed 
5  701.21(h)(2)(iii)(A). 

Section  701.21(h)(2)(iii)(B) 

This  section  has  been  added  to  restict 
member  business  loans  to  no  more  than 
100  percent  of  credit  union  reserves.  In 
view  of  the  extraordinary  level  of  losses 
and  potential  exposure,  the  NCUA 
Board  proposes  that  an  aggregate  limit 
for  member  business  loans  be 
established.  Based  on  June  30. 1990  data. 
144  of  the  895  federally  insured  credit 
unions  granting  member  business  loans 
would  be  affected  by  this  revision.  Of 
those  144  credit  unions  affected.  112  are 
rated  a  CAMEL  3,  4  or  5  and,  as  a  result 
are  of  supervisory  concern.  In  many 
cases,  commercial  loans  are  a  major 
factor  in  the  problems  facing  these 
credit  unions.  This  aggregate  limit  is 
intended  to  be  inclusive  of  loans  granted 
for  construction,  development  and 
speculative  projects.  Credit  unions 
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neediBg  a  hi^nr  Jimit  may  afiply  as 
providedin  (  701^fh)(2)(iu)K^] 

Section  7m.21(h)(2)(iii)(C) 

TSbi*  seviaad  aacstion  alahfieBan 
exJBtiagportioa  of  7Ql^(h)(Z)(ii)  to 
indicate  that  credit  unions  seeking  an 
exception  to  the  regulatory  limits  on 
member  business  ioaiM  explain 
members'  needs  and  the  ability^  of  the 
credit  union  to  manage  this  activity.  No 
change  is  intended  as  this  reflects 
current  pohcy  and  practice. 

'Section  701^(h)(2)(m)(D) 

This  new  section  has  been  added  to 
hmit  member  busineM  loans  to  no  more 
than  fJO  months  in  maturity.  With  few 
exceptions,  businew  loans  are  generally 
flhort-term  credits.  Long-term  lending  in 
this  area  wipoees  lenders  to  additional, 
unantioipeted  risks  which  are  largely 
unmeasuraWe.  TTjese  riake  are 
associated  with  national  and  local 
economic  cycles,  indoatry  trends  and 
similar  factors.  In  view  of  tlw  inability 
to  accutatflly  ioiec^  or  plan  for  such 
events,  croiit  onion  activity  in  this  area 
should  iie  limited  to  a  shorter, 
measnrahle  time  period,  it  is  anticipated 
that  thfe  limit  of  SO  numths  in  the 
firopaaedTuie  will  acconmiodate  most 
member  business  loans  on  the  books  of 
credit  unions  today. 

Section  70121(hi(2)(iv) 

This  section  is  the  same  as  existing 
S  701^(hK2)(iii)  and  is  merely 
renumbered. 

Section  7m.21(h)(3) 

This  new  section  was  added  to 
include  additional  requirements  in  the 
area  of  loans  to  finance  construction, 
development  and  speculative  real  estate 
lending  projects.  A  disproportionate 
amount  of  losses  incurred  by  credit 
unions  in  member  business  loans  have 
been  in  the  area  of  construction, 
development  and  speculative  real  estate 
lendii^.  "Hiis  type  of  commercial  lending 
is  considered  to  be  die  riskiest  segment 
of  this  market.  This  type  of  lending  is 
predicated  on  the  premise  that  the 
proposed  venture  will  be  completed  on 
schedule,  within  cost  estimates  and  will 
be  sucoessTnl  as  a  business  enterprise. 
None  of  diese  factors  are  assured.  The 
risk  of  failure  is  one  borne  by  the  lender. 

The  proposed  rule  imposes  additional 
mtrictians  on  this  type  of  lending 
actiArity  in  an  efbrt  to  reduce  the 
potential  lidc  to  an  acoeptahle  hmit.  The 
proposal  limits  the  aggregHte  of  such 
loans  to  15  percent  of  reserve.  This 
lower  limit  wiilTsduce  tiie  overall 
exposure  to  the  cssdit  union.  This  limit 
is  included -within  the  proposed 
aggregate  limit  for  all  member  business 


loans  of  100  percent  of  reserves  as 
provided  in  §  701.2a(hl(2)(iu)(B). 

In  addition,  the  proposed  rule  requires 
borrowers  to  retam  at  least  a  35  percent 
equity  interest  in  the  project.  This 
provision  will  help  insure  that 
borrowers,  as  well  as  lenders,  retain  a 
vested  interest  in  the  success  of  each 
project. 

Finally,  the  proposed  rule  imposes 
project  management  requirements  to 
insure  that  funds  are  disbursed 
according  to  a  preappraved  draw 
schedule  following  on-site  mspections 
by  independent,  qualified  personnel. 
NCUA's  rev-iew  of  past  problems  in  this 
area  indicates  that  many  losses  occur 
due  to  inadequate  management  of  the 
project  following  loan  approval,  hi  some 
cases,  draw  schedules  were  never 
developed  or  approved,  and  funds  were 
disbursed  at  the  request  of  borrowers 
without  on-site  inspections.  The 
proposed  rule  requn-es  a  preapproved 
draw  schedule  specific  enough  to 
determine  the  timing  of  disbursements 
in  accordance  with  the  completion  of 
various  stages  of  developmient.  In 
addition,  credit  unions  will  be  required 
to  obtain  the  services  of  qualified 
personnel  to  perform  on-site  inspections. 
Such  pereonnel  should  be  independen* 
of  the  lending,  underwriting  and 
approval  process,  but  need  not  be 
outside  consuhants. 

Section  701M(h}(4) 

This  proposed  section  has  been 
renumbered  from  the  existing 
S  701.21(h)f3). 

Section  70121[k)(4}(i) 

'Qiis  proposed  section  has  been 
clarified  to  eliminate  any  confusion  in 
meaning.  No  change  is  intended  from 
the  existing  provision. 

Section  7D1.21(hU4}(ii) 

This  section  was  renumbered  and 
clarified  to  explain  that  the  term  "equity 
kickers"  refers  to  business  arrangements 
also  known  as  "joint  ventures",  hi 
addition,  the  word  sales  is  added  to 
note,  under  such  arrangeTnentB.  income 
is  soniBtimes  tied  to  the  uhnnate  sale  of 
the  project,  as  well  as  business  profit. 
No  change  m  meaning  is  intended. 

SecUon  7m.21(h)(5) 

This  section  was  added  to  clarify  that 
credit  unions  engaged  in  making 
member  business  loans  must  separately 
identify  such  loans  in  the  records  of  the 
credit  union  and  report  as  such  on  the 
financial  and  statistical  reports  required 
by  the  National  Credit  Union 
Administration.  Credit  imions  are 
already  required  to  separately  ttemize 
member  business  loans  on  tlie 


semiaimxal  call  reports  (financial  and 
statistical  taporta).  The  proposed  rule 
expends  the  scape  of  recordkeeping  and 
reporting  requirements  to  include  all 
member  business  loans  without  regard 
to  the  amount,  security  or  whether  the 
credit  is  fully  insured  or  guaranteed  by, 
or  under  a  purchase  oonnnitment  by  any 
government  agency  or  political 
subdivision.  This  section  was  added  to 
provide  accurate  data  to  monitor  the 
activity  and  potential  impact  of  member 
business  loans  on  credit  unions  and  the 
NCUSIF. 

Sec//OTi  701.21(h)(6) 

This  section  replaces  existing 
%  701.21fh)(4]  and  was  modified  to 
remove  obsolete  references  to  the 
effective  date  of  this  section  and  to 
establish  a  new  effective  date  for  the 
new  provisions  established  in  this 
proposed  rule  change.  Federally  insured 
credit  unions  may  meet  this  requirement 
by  either  (1)  Fully  meeting  the 
requirements  of  §  701.21(h),  or  (2) 
providing  a  plan,  subject  to  the  approval 
of  the  respective  regional  director, 
establishing  a  proposed  time  table  for 
fully  meeting  the  requirements  of 
§  7Cn.21(h). 

Part  741  Requirements  for  Insurance, 
Section  741.3  Minimum  Loan  Policy 
Requirements — Although  no  change  is 
proposed  to  this  section,  state  regulatory 
authorities  and  federally  insured  state- 
chartered  credit  unions  are  advised  that 
exemptions  previously  obtained  by 
states  under  the  existing  regulations  are 
no  longer  valid  to  the  extent  that 
existing  state  regulations  are  not 
substantially  equivalent  to  the  fmal 
regulations  adopted  by  the  NCUA 
Board.  Such  states  must  reapply  for 
exemption  as  provided  in  this  section. 

C.  Regulalory  Procadims 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  rule,  if  made  final,  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  credit 
unions  because  the  rule  only  applies  to 
the  federally  insured  credit  unions 
which  make  member  business  loans. 
Less  than  35  federally  insured  credit 
unions  and  assets  of  less  than  $2  million 
grant  member  business  loans. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  makes  no 
substantive  changes  to  collection 
requirements,  therefore,  it  need  not  be 
sent  to  -flie  Offira  of  Management  and 
Budget  for  approval. 
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Executive  Order  12612 

Executive  Order  12612  requires  NCUA 
to  consider  the  effect  of  its  actions  on 
state  interests.  It  states  that:  "Federal 
action  limiting  the  policy-making 
discretion  of  the  states  should  be  taken 
only  where  constitutional  authority  for 
the  action  is  clear  and  certain,  and  the 
national  activity  is  necessitated  by  the 
presence  of  a  problem  of  national 
scope."  The  issue  of  member  business 
loans  and  their  risks  to  federally  insured 
credit  unions  and  concerns  of  national 
scope.  In  order  to  enable  NCUA  and  the 
NCUSIF  to  have  an  operable  mechanism 
in  place  to  ensure  the  safety  and 
soundness  of  federally  insured  credit 
unions,  this  regulation  is  proposed.  This 
regulation  will  apply  to  all  federally 
insured  credit  unions.  The  NCUA  Board 
believes  that  the  protection  of  the 
National  Credit  Union  Share  Insurance 
Fund  warrants  these  new  restrictions 
and  that  the  increased  restrictions  in  the 
proposed  amendments  will  not  unduly 
burden  federally  insured  state-chartered 
credit  unions.  The  NCUA  Board, 
pursuant  to  Executive  Order  12612.  has 
determined  that  this  rule  may  have  an 
occasional  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Further,  the  proposed 
amendments  may  supersede  provisions 
of  state  law  or  regulation  concerning 
member  business  loans  which  do  not 
substantially  meet  the  requirements  of 
S  701.21(h). 

List  of  Subjects  hi  12  CFR  Part  701 

Credit  unions.  Member  business 
loans.  Written  loan  policies,  Conflicts  of 
interest. 

By  the  National  Credit  Union 
Administration  Board  on  January  17, 1991. 
B«cky  Baker. 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble,  12  CFR  part  701  is  amended 
as  follows: 

PART  701-ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNION 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757, 1759, 1761a,  17eib,  1786, 1767, 1782, 
1784. 1787,  and  1789  and  Public  Law  101-73. 
Section  701.6  is  also  authorized  by  31  U.S.C. 
3717.  Section  701.31  is  also  authorized  by  15 
U.S.C  1601  et  sag..  42  U.S.C.  1861  and  42 
U  S.C.  3601-3610. 

2.  In  5  701.21.  paragraph  (h)  is  revised 
to  read  as  follows: 


S  701.21    Loans  to  Itembcrs  and  Unas  of 
CradH  to  Mambers. 


Definitions,  (i)  Member  business  loan 
means  any  loan,  line  of  credit,  or  letter 
of  credit,  the  proceeds  of  which  will  be 
used  for  a  commercial,  corporate, 
business,  or  agricultural  purpose,  or, 
where  the  source  of  repayment  is 
derived  in  whole  or  in  part  from  income 
produced  by  a  commercial,  corporate, 
business  or  agricultiu-al  enterprise  (other 
than  ordinary  salary  or  employment 
income)  except  that  the  following  shall 
n6t  be  considered  member  business 
loans  for  the  purposes  of  this  section: 

(A)  A  loan  that  is  fully  secured  by 
shares  in  the  credit  union  or  deposits  in 
other  financial  institutions. 

(B)  A  loan  meeting  the  general 
definition  of  "member  business  loan  ' 
under  paragraph  (h)(l)[i)  of  this  section, 
and  made  to  a  borrower  or  an 
associated  member  (as  defmed  in 
paragraph  (h)(l)(iii)  of  this  section), 
which,  when  added  to  other  such  loans 
to  the  borrower  or  associated  member, 
is  less  than  $10,000. 

(C)  A  loan,  the  repayment  of  which  is 
fully  insured  or  fully  guaranteed  by,  or 
where  there  is  an  advance  commitment 
to  purchase  in  full  by.  any  agency  of  the 
Federal  Government  or  of  a  state  or  any 
of  its  political  subdivisions. 

(ii)  Reserves  means  all  reserves, 
including  any  undivided  earnings  or 
surplus  but  excluding  the  Allowance  for 
Loss  Losses  account. 

(iii)  Associated  member  means  any 
member  with  a  shared  ownership, 
investment  or  other  pecuniary  interest  in 
a  business  or  commercial  endeavor  with 
the  borrower. 

(iv)  Immediate  family  member  means 
a  spouse  or  other  family  member  living 
in  the  same  household. 

(2)  Requirements.  Member  business 
loans,  as  defined  in  S  701.21(h)(l)(i),  may 
be  made  by  federal  credit  unions  only  in 
accordance  with  the  applicable 
provisions  of  §  701.21  (a)  through  (g),  to 
the  extent  that  they  are  not  inconsistent 
with  this  section. 

(i)  Written  Loan  Policies.  The  board 
of  directors  must  adopt  specific  business 
loan  policies  and  review  them  at  least 
aimually.  The  policies  shall,  at  a 
minimum,  address  the  following: 

(A)  Type  of  business  loans  that  will 
be  made; 

(B)  The  credit  union's  trade  area  for 
business  loans; 

(C)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  business  loans,  subject  to 
the  limitations  of  S  701.21(h)(2)(iii)  (B) 
and  (C); 


(D)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  invested  in  a  given  category  or  type 
of  business  loan: 

(E)  Maximum  amount  of  credit  union 
assets,  in  relation  to  reserves,  that  will 
be  loaned  to  any  one  member  or  group 
of  associated  members,  subject  to 

5  701.21(h)(2)(iii)(A); 

(F)  Qualifications  and  experience  of 
personnel  involved  in  making  and 
administering  business  loans. 

(G)  Analysis  of  the  abihty  of  the 
borrower  to  repay  the  loan; 

(H)  Documentation  supporting  each 
requst  for  an  extension  of  credit  or  an 
increase  in  an  existing  loan  or  line  of 
credit  shall  (except  where  the  board  of 
directors  finds  that  such  documentation 
requirements  are  not  generally  available 
for  a  particular  type  of  business  loan 
and  slates  the  reasons  for  those  findings 
in  the  credit  union's  written  policies] 
include  the  following:  balance  sheet, 
cash  flow  analysis,  income  and 
expenses,  tax  data;  leveraging; 
comparison  with  industry  averages; 
receipt  and  periodic  updating  of 
financial  statements  and  other 
documentation,  including  tax  returns. 

(1)  Collateral  requirements,  including 
loan-to-value  ratios;  appraisal,  title 
search  and  insurance  requirements; 
steps  to  be  taken  to  secure  various  tx-pes 
of  collateral;  and  how  often  the  value 

and  marketabihty  of  collateral  is 

reevaluated. 
(J)  Appropriate  interest  rates  and 

maturities  of  business  loans. 
(K)  Loan  monitoring,  servicing  and 

follow-up  procedures,  including 

collection  procedures. 
(L)  Provision  for  periodic  disclosure  to 

the  credit  union's  members  of  the 

number  and  aggregate  dollar  amount  of 

member  business  loans. 
(M)  Identification,  by  position,  of 

those  senior  management  employees 

prohibited  by  paragraph  (h)(3)  of  this 

section  from  receiving  member  business 

loans, 
(ii)  Other  Policies.  The  following 

minimum  limits  and  policies  shall  also 

be  established  in  writing  and  reviewed 

at  least  annually  for  loans  granted  under 

this  section: 

(A)  Loan-to-Value  (LTV)  ratios  which 
shall  not  exceed  80  percent; 

(B)  Collateral  accepted  as  security  for 
loans  shall  always  represent  a  first 
security  interest; 

(C)  Loans  shall  not  be  granted  without 
the  personal  liability  and  guarantees  of 
the  principals  (natural  person  members); 

(D)  Personnel  involved  in 
underwriting  and  administering 
business  loans  shall  have  at  least  2 
years  of  direct  experience  with  the  type 
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of  busineu,  coll^eral  and  amount  df 
credit  being  considered: 

(iH)  Loan  limtta-^A']  Loam  to  one 
borrower.  Unloss  a  greater  amuuiit  1» 
approved  "by 'fhe  NCUA  Board,  "tiie 
aggregate  uuiuintt  of  outstandiivg 
member  biisinen  loans  to  any  one 
member  tjr  gvoap  of  associated  members 
shall  not  exceed  10%  oTfte  credit 
union's  reserves.  If  any  portion  of  ■€ 
member  business  loan  is  fuMy  secured 
by  shares  in  "flje  uedll  tmioo.  or  deposits 
in  anofcer  financial  ^nsHtution,  «r 
insured  or  guaranteed  by.  or  sobject  te 
an  advBBoe  cuimilliuent  to  "purchase  by. 
any  agency  df  the  Fedeml  Government, 
or  of  a  state,  or  any  of  its  pelitical 
BubdivisionB.  such  ■portion  Miall  net  be 
calculffted  in  determinmg  the  10%  hmit. 
On  or  before  the  effective -date,  the 
federal  cndlt  miosi  must  notify  the 
NCUAHegionat  Disector.  in  writing,  of 
any  uratstandingmenrtwr  biisiDess  loans 
made  fvior  to  Aat  dcte  wfaidi  «KOsed 
the  10%  limit  Peieral  credit  nnisris  are 
prohibited  tram  BMiDZig  any  larther 
advances  beyond  tiie  10%  limit  to 
borroweis  vduiae  ag^egate  buainess 
loans  excoad  the  Hmit  imlev  an 
exception  lias  been  a^iproved  by  the 
repinufl  director  in  accordance  with 
S  701.21(hH2)(iiiMCi). 

(B)  A^ngate  Joan  limit  Business 
loans  as  defined  in  this  section, 
inchidaig  any  canstruotion,  development 
and  speculative  loans  ^vated  as 
provided  under  \  701.21(h)(3).  shall  not 
exceed  100%  of  a  credit  union's  reserves. 
On  or  before  the  effective  date,  the 
federal  osedit  unioo  aiust  notify  the 
NCUA  Regional  Oinctor,  in  uniting,  of 
any  outstanding  member  business  loans 
made  prior  to  that  date  which  exceed 
the  100%  liaut.  Paderal  credit  unions  are 
prohibited  from  making  any  further 
advances  beyond  the  100%  limit  unless 
an  exception  has  been  approved  by  the 
regional  director  in  accordance  with 
S  701Jil(h)t2Hiii)(Q. 

(C)  Exceptions.  Credit  unions  seeking 
an  exception  from  "the  limits  of 

S  701.21(hl(2)(iii)  ^A)  or  (B)  must  present 
the  Board  with,  at  a  minimum:  the  higher 
limit  sought  an  explanation  of  the  need 
by  the  members  to  raise  the  limit  and 
ability  of  the  credit  union  to  manage  this 
activity:  an  analysis  of  the  credit  union's 
prior  experience  making  member 
business  loans:  and  a  copy  of  its 
business  lending  policy. 

(D)  Maturity.  Mentber  business  loans 
shall  not  exceed  ejnonths  in  maturity. 

(iv)  Allowance  far  loan  losses.  (A) 
The  determination  whether  a  member 
business  loan  will  be  classified  as 
substandard,  doubtful,  or  loss,  for 
purposes  of  the  vahiBftion  allowance  for 
loan  losses.  willTely  on  factors  not 
limited  to  the  delmquency  of  the  loan. 


Nondeliquent  loans  may  he  daaeiBed. 
depending  on  an  evaluation  of  factors, 
including,  but  not  limited  to.  the 
adequacy  of  analysis  and 
documentation. 

(B)  Loans  classified  Aallbe  reserved 
as  follows: 

(I)  Loss  loans  at  100%  of  outstanding 
amount: 

(2lT3oubtful  teans  at  50%  outstanding 
amounts:  and 

fj)  Substandard  loans  8110%  of 
outstanding  amount  unless  other  factors 
(e.g..  history  of  such  loans  at  the  credit 
union)  ttidicate  a  greater  or  lesser 
amorait  is  appropriate. 

(3)  Construction,  development  and 
speculative  real  estate  lending.  Loans 
granted  tmder  this  section  to  finance  the 
construction  or  development  of  a 
commercial  or  residential  buildingfa) 
shall  be  subject  to  the  following 
additional  provisions: 

(r)  The  aggregate  of  all  snch  loans 
shall  not  exceed  15  percent  of  reserves: 

(ii)  The  borrower  shall  have  a 
minimum  of  35  percent  equity  interest  in 
the  project  being  Fmanced: 

(iff)  Funds  for  such  projects  shall  be 
released  foUowing-on-srte  Inapections 
by  independent,  qualified  personnel  in 
accordance  with  a  preapproved  draw 
schedule. 

(4)  Prohibitions—  (i)  Senior 
management  employees.  A  federal 
credit  union  may  not  make  member 
business  loans  to  the  following: 

(A)  Any  member  of  the  Board  of 
Directors  who  is  compensated  assndi. 

(B)  The  credit  union's  chief  executive 
officer  (typically  this  individual  holds 
the  title  of  President  or  Treasurer/ 
Manager). 

(C)  Any  assistant  chief  executive 
officers  (e.g..  Assistant  President.  "Vice 
President,  or  Assistant  Treasurer/ 
Manager). 

(D)  The  chief  financial  officer 
(Comptroner). 

(E)  Any  associated  member  or 
immediate  family  member  of  paragraph 
(h){4)(i)  of  (AMD)  of  this  section. 

(ii)  Equity  kickers/joint  ventures.  A 
federal  credit  union  shall  not  grant  a 
member  business  loan  where  a  portion 
of  the  amount  of  income  to  be  received 
by  the  credit  unon  in  conjunction  with 
such  loan  is  tied  to  the  profit  or  sale  of 
the  business  or  commercial  endeavor  for 
which  the  loan  is  made. 

(5)  Recordkeeping  All  loans,  lines  of 
credit,  letters  of  credit,  the  proceeds  of 
which  will  be  used  for  cornmercial, 
corporate,  business,  or  agricultural 
purpose,  or.  where  the  source  of 
repayment  is  derived  in  whole  or  in  part 
from  income  produced  by  a  commercial, 
corporate,  business  or  agricultural 
enterprise  (other  than  ordinary  salary  or 


employment  income!  ■shall  be  separrteiy 
iiletftfiedin  te  iBGaKk«f<lie<OMdit 
union  andmparted  as^KhJafiaaiioial 
and  statistical  c^Mrts  sequiied  ^  Ihe 
National -Ctadbt  Unina  AikmiBiBtotft  ion. 
16)  Effective  tkite.  Mention  7Bl^(h) « 
effedliw  {80  days  after  publication  in 
the  fai— Irnoiirtml.  All  BeBrt)w 
buainess  loons  made  on  or  after  that 
date  must  be  ia  iHll«saB(riiaBae  with 
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Food  and  Drug  ArimMstrMllM 

21  CFR  Part  874 

[Dockattto.  89P^034*/Cn 

HCIillad>eiHa»TSf<fw>t.*nc^ 
MIcfVOTrgioal  Argon  IMM^  for 
RHlndlpgy»>d  fyiuMfy.yw^ 
RacomimntfMllona'on^otittofi  lor 

AOEHCV:  Food  and  Drug  Administration. 

HHS. 

ACnOM:  i*Btition  for  xeclassiTicBtion. 


auuMABY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  lor 
public  comment  the  recommendation  ior 
the  Ear,  Nose,  and  Throat  Devices  Panel 
(the  Panel)  thart  FDA  reclassify  the 
microsurgical  argon  laser  lor  use  in 
rhinology  and  laryngology  from  class  JIl 
(premarket  approval)  to  class  II 
(performance  etandards).  The  Panel 
made  this  recommendation  after  review 
of  the  reclasaification  petition  sabmitted 
by  HGM  Medical  Laser  Systems,  Inc. 
(HGM).  Salt  Lake  City.  UT  84104-499. 
FDA  is  also  issuing  for  public  comment 
its  tentative  findings  on  the  Panel's 
recommendations,  and  its  tentative 
findings  on  the  Panels 
recommendations,  and  its  intent  to 
change  the  generic  designation  of  the 
device,  from  microsurgical  argon  laser  to 
argon  laser  for  otolo©t,  rhinology,  and 
laryngology.  After  considering  any 
public  comments  on  the  Panel's 
recommendation  and  FDA's  tentative 
findings,  FDA  will  approve  or  deny  the 
reclassification  petibon  by  order  in  the 
form  of  a  letter  to  the  petitioner.  FDA's 
decision  on  the  petition  wiD  be 
announced  in  the  Federal  Register. 
DAVES:  CtHnments  by  March  25, 1991. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  "Branch  (HFA- 
305).  Food  and  Drug  Administration,  rm. 
4-62, 5600  Firihers  Lane,  Hookville.  MD 
20857. 
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FOR  FURTMCR  MPOflMATIOM  CONTACT: 

Louis  Hlavinka,  Center  for  Devices  and 
Radiological  Health,  (HFZ-470),  Food 
and  Drag  Administration,  1390  Piccard 
Dr.,  RockviOe,  MD  20652, 301-4Z7-12aa 
SUPPLEMEMTARV  MPOfMATKNC  On  May 
5, 1989,  H(^  sabmitted  a 
reclassificatioQ  petition  to  PDA  under 
section  S13(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (die  act)  (21  U&C 
360c(e]).  The  petition  requested  that 
FDA  reclassij^  the  firm's  Models  5, 8. 
and  20  aison  laser  surgical  device 
systeflM  from  class  III  into  class  II  for 
surgical  use  in  rhinology  (nose)  and 
laryngology  (larynx/throat).  On  August 
8. 1989,  HGM  amended  its  petition, 
requesting  reclassification  under  section 
513(0  of  the  act  (21  U.S.C  360c(f)). 
instead  of  section  513(e)  df  the  act,  and 
proposed  changes  in  the  labeling  of  its 
devices.  The  firm's  petition,  as  amended, 
was  filed  at  FDA  on  August  18, 1989. 

HGM's  devices  are  the  generic-type 
microsurgical  argon  laser  that  are 
presently  identified  and  classified  by 
FDA  at  21  CFR  874.4490.  A  microsurgical 
argon  laser  device  for  use  in  rhinology 
and  laryngology  is  automatically 
classified  into  class  ID  under  sections 
513(f)(1)  of  the  act  since  devices  of  this 
generic  type  were  not  in  commercial 
distribution  before  May  28, 1976.  the 
enactment  date  of  the  Medical  Device 
Amendments  of  1976  (Pub.  L  94-295), 
and  are  not  substantially  equivalent 
either  to  a  device  that  was  in 
commercial  distribution  before  that 
date,  or  to  a  device  that  was  placed  in 
commercial  distribution  for  the  first  time 
on  or  after  that  date  and  that  has 
subsequently  been  classified  into  class 

II  or  class  L 

Section  513(0(2)  of  the  act  provides 
that  a  manufacturer  or  importer  of  a 
device  classified  into  class  in  under 
section  S13(f)(l)  of  the  act  may  file  a 
petition  for  reclassification  of  the  device 
into  class  I  or  class  II.  FDA's  regulations 
in  21  CFR  860.134  set  forth  the 
procedures  for  the  fihng  and  review  of  a 
petition  for  reclassification  of  such  class 

III  devices.  For  purposes  of 
reclassification  of  the  microsurgical 
argon  laser  for  use  in  rhinology  and 
laryngology,  it  is  necessary  to  show  that 
jie  proposed  new  class  has  sufficient 
controls  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device. 

Consistent  with  the  act  and  the 
regulations,  the  agency  referred  HGM's 
reclassification  petition  to  the  Panel.  On 
November  14, 1989,  during  an  open 
public  meeting,  the  Panel  recommended 
that  FDA  reclassify  the  microsurgical 
argon  laser  from  class  III  into  class  n  for 
use  in  rhinology  and  laryngology.  FDA 


tentatively  agrees  with  the  PaneTs 
recommendations  and,  because  of 
macrosnrgical  and  otologic  (ear] 
applications,  is  considering  changing  the 
generic  designation  of  the  device  from 
microsurgical  argon  laser  to  aigon  laser 
for  use  In  otology,  rhinology,  and 
laryngology. 

I.  Background 

In  1979-80,  two  firms  submitted 
premarket  notifications  to  FDA  under 
section  510(k)  of  the  act  (21  U.S.C. 
360(k)),  advising  the  agency  of  their 
intentions  to  commercially  maricet  argon 
laser  devices  vrith  attachments  for  use 
in  ear,  nose,  and  throat  (ENT)  surgery. 
One  firm's  device  was  to  be  used  in 
otolaryngology  (ear /larynx/throat),  the 
other  firm's  device  in  otology. 

FDA  determined  that  neither  argon 
laser  device  with  surgical  attachments 
was  substantially  equivalent  to  any 
preamendments  device,  nor  was  either 
device  substantially  equivalent  to  any 
postamendments  device  that  had  been 
classified  into  class  I  or  class  II  for 
surgical  ENT  use.  Accordingly,  both 
argon  laser  devices  were  automatically 
classified  into  class  ID  under  section 
513(f)(1)  of  the  act,  and  neither  device 
could  be  placed  in  commercial 
distribution  for  ENT  use  unless  it  was 
reclassified  under  section  513(f)(2)  of  the 
act,  or  subject  to  an  approved  premarket 
approval  application  under  section  515 
of  the  act.  See  47  FR  20188  at  20189  (May 
11. 1982). 

Subsequently,  both  firms  petitioned 
FDA  to  reclassify  their  argon  laser 
devices  with  surgical  attachments  from 
class  in  into  class  n  for  use  in 
otolaryngology  (Docket  No.  81P-0015) 
and  otology  (Docket  No.  80P-0501).  As 
provided  in  section  513(0(2)  of  the  act 
and  procedures  in  21  CFR  880.134,  FDA 
referred  both  petitions  to  the  Panel.  See 
49  FR  17446  (April  24, 1984). 

The  Panel  concluded  during  open 
panel  meetings  on  April  27  and  28, 1981, 
that  both  argon  laser  devices  with 
surgical  attachments  represented  a 
generic  type  of  ENT  device,  and 
identified  the  devices  as  microsurgical 
argon  lasers.  The  Panel  recommended 
that  this  generic  type  of  device  be 
reclassified  from  class  ni  into  class  II 
for  use  in  otolaryngology  and  that 
labeling  fully  describe  surgical 
techniques,  risks,  and  methods  for 
avoiding  ha2ard8.  See  47  FR  20188  at 
20191  (May  11, 1982). 

FDA  agreed  with  the  Panel's 
reclassification  recommendation  for  the 
type  of  device  known  as  the 
microsurgical  argon  laser.  However,  the 
agency  did  not  believe  there  was 
sufficient  valid  scientific  information  to 
support  a  reclassification  of  the  generic 


type  of  device  for  other  suzgical  E^^' 
uses,  including  use  in  laryngology  and 
general  use  In  otolaryngology.  Upon 
publishing  a  notice  of  the  Panel's 
recommendation  and  FDA's  tentative 
position  in  the  Federal  Reg^ter  of  May 
11, 1982  (47  FR  20188),  and  after  a  eO-day 
comment  period.  FDA  issued  orders  in 
the  form  of  letters  sent  to  the  petitioners 
on  November  19, 1982.  reclassifying  the 
generic  microsurgical  argon  laser  and 
devices  of  this  generic  type  from  class 
III  into  class  n  for  use  in  otology. 

In  the  Federal  Register  of  November  6, 
1986  (51  ¥R  40378  at  40380),  FDA 
published  a  final  classification  rule 
codifying  the  class  II  classification  of 
the  microsurgical  aigon  laser  for  use  in 
otology.  The  rule  also  codified  the  class 
III  classification  of  this  generic  type  of 
device  under  section  513{0(1)  of  the  act, 
for  all  other  surgical  ENT  uses,  including 
use  in  laryngology  and  general  use  in 
otolaryngology. 

II.  Device  Pesuiption 

The  argon  laser  device  for  otology, 
rhinology,  and  laryngology  is  an  electro- 
optical  device  which  produces  coherent, 
electromagnetic  radiation  with  principal 
wavelengtii  peaks  of  488  and  514 
nanometers.  The  device  is  used  in  the 
clinical  field  of  otology  for  the  purpose 
of  coagulating  and  vaporizing  various 
tissues,  including  osseous  tissue.  In 
rhinology  and  laryngologj',  the  device  is 
used  for  the  purpose  of  coagulating 
certain  tissues,  including  soft  and 
fibrous  tissues,  but  not  including 
osseous  tissue. 

III.  Panel  Reooameodatiaas 

The  Panel  met  on  November  14, 1989. 
in  an  open  public  meeting  to  discuss  the 
use  of  tiie  generic  type  of  ai:gon  surgical 
laser  for  rhinologic  and  laryngologic 
applications.  The  Panel  recommended 
that  FDA  reclassify  the  argon  laser  for 
use  in  rhinology  and  lar>'ngology  from 
class  ni  into  class  II  for  the  purpose  of 
coagulating  and  vaporizing  soft  and 
fibrous,  but  not  osseous,  tissues.  The 
Panel  recommended  that  FDA  assign  a 
low  priority  for  the  development  of  a 
performance  standard  for  such  uses  of 
the  argon  laser  device.  The  Panel  also 
recommended  that  specific  labeling  for 
the  device  include  a  warning  to  use  a 
laser  plume  evacualor  when  performing 
laser  surgery. 

IV.  Sinnmary  of  the  Reasons  for  the 
Recommendatiaa 

The  Panel  considered  devices 
described  in  the  petition  as 
representative  of  the  generic  type  of 
ar3on  laser  device  that  is  intended  to  be 
used  in  rhinology  and  laryngology  and 
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that  is  currently  identified  and  classified 
by  FDA  at  21  CFR  874.4490  as  the 
microsurgical  argon  laser.  The  Panel 
based  ita  recommendations  upon  review 
of  the  information  and  data  contained  in 
the  reclassification  petition,  information 
provided  by  FDA,  open  committee 
discussion  during  the  meeting  held  on 
November  14, 1989.  FDA's  summary  and 
analysis  of  the  data,  and  the  Panel 
members'  own  personal  knowledge  of 
and  clinical  experience  with  the  device. 

The  Panel  gave  the  following 
summary  of  reasons  in  support  of  its 
recommendation  to  reclassify  the  argon 
laser  for  rhinology  and  laryngology  from 
class  ni  to  class  II. 

1.  General  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device. 

2.  There  is  sufncient  publicly 
available  information  to  demonstrate 
that  risks  to  health  and  the  performance 
parameters  of  the  device  have  been 
characterized  and  that  the  relationship 
of  these  risks  and  the  performance 
parameters  have  been  weighed. 

Weighing  the  benefits  derived  from 
use  of  this  device  (hemostasis,  reduced 
time  for  surgical  procedures,  easier 
access  to  anatomical  areas,  and 
converting  the  status  of  certain 
treatments  from  inpatient  to  outpatient) 
against  the  risks  presented  by  use  of  the 
device  (spread  of  infectious  pathogens 
in  the  laser  plume,  irritation  of  the  nasal 
airway  and  eyes  due  to  the  laser  plume. 
ocular  and  skin  injury  to  both  patient 
and  surgical  personnel,  and  operating 
room  fires,  involving  apparel  or  the 
nasal  airway  and  upper  aerodigestive 
tract),  the  Panel  believes  that  the 
benefits  to  be  obtained  outweigh  the 
risks  presented.  For  these  reasons,  the 
Panel  recommended  that  the  device  be 
reclassified  from  class  HI  to  class  II. 

3.  There  is  sufficient  information 
available  to  establish  a  performance 
standard  to  reasonably  assure  device 
safety  and  effectiveness  and  a 
performance  standard  is  necessary  to 
control  the  design  and  electro-optical 
characteristics  of  the  device,  such  as 
wavelength  and  duration  of  laser 
emissions  and  maximum  energy  output. 

Despite  the  availability  of  sufficient 
information  to  establish  a  standard,  the 
development  of  a  standard  is  a  low 
priority  because  the  device  presents 
only  remote  risks  of  injury  or  illness. 
The  priority  for  developing  a  standard  is 
also  lessened  by  the  fact  that 
manufacturers  currently  conform  to  the 
American  National  Standard  Institute 
(ANSI)  voluntary  standard  for  laser 
safety  (ANSI  Zl3a.3)  (Ref.  4)  and  to  the 
FDA  mandatory,  radiation  safety 


performance  standard  for  laser  products 
(21  CFR  1040.10  and  1040.11)  (Ref.  3). 

Additionally,  the  general  controls  of 
the  act  including  the  premarket 
notification  process  under  section  510(k) 
of  the  act.  and  good  manufacturing 
practice  and  labeling  requirements,  can 
assure  the  safe  and  effective  use  of  the 
device. 

V.  Risk  to  Health 

The  Panel  has  determined  that  the 
foreseeable  risks  to  health  associated 
with  the  device  are  related  to  the 
production  of  the  laser  plume,  i.e..  the 
spread  of  infectious  pathogens  in  the 
laser  plume  and  irritation  of  the  nasal 
airway  or  upper  aerodigestive  tract  due 
to  the  laser  plume.  Other  reasonably 
foreseeable  risks  to  health  include 
ocular  injury,  skin  bums,  and  operating 
room  fires.  In  the  Panals  judgment, 
these  risks  have  a  low  level  of 
occurrence  if  proper  surgical  technique 
is  utilized. 

VI.  Summary  of  Data  Upon  Which  the 
Recommendation  is  Based 

The  Panel  identified  potential 
problems  and  performance  aspects 
associated  with  the  argon  surgical  laser 
that  require  control.  Performance 
characteristics  of  the  device,  related  to 
its  makeup  and  operation,  that  require 
control  include  the  following: 

1  Design  of  electrical  properties  and 
grounding  of  electrical  components  to 
avoid  hazardous  leakage  of  current; 

2.  Mechanisms  of  control  of  the 
triggering  of  optical  emissions  to  avoid 
unintended  firing  of  the  laser  device  and 
exposure  of  the  patient  and  personnel  to 
unintended  irradiation; 

3.  Mechanisms  and  procedures  of 
control  of  the  alignment  of  the  laser 
beam  to  avoid  ineffective,  unintended, 
or  hazardous  radiation  exposures  due  to 
misalignment; 

4.  Software  programming  of 
computerized  functions  of  the  device, 
including  procedures  for  the 
development,  verification,  and 
validation  of  software  to  avoid 
malfunctions  and  errors; 

5.  Laser  emission,  including  its 
wavelength,  pulse  frequency,  pulse  train 
duration,  and  power  the  laser  beam, 
including  the  beam  diameter,  beam 
divergence,  and  beam  spatial  intensity 
profile;  and  the  hand  instrument 
delivery  systems  including  the  hand 
piece  targeting  system;  and 

6.  Description  of  laser  plume  hazards 
to  patients  and  operating  room 
personnel,  and  delineation  of  laser 
plume  evacuation  methods. 

Performance  characteristics  of  the 
device  related  to  its  surgical  use  and 
safety  that  are  in  need  of  control  include 


the  following  patient,  clinical  staff,  and 
surgical  instrumentation  considerations; 

7.  Specification  of  accessories  suitable 
for  ocular  protection  of  patien*  and  staff 
(e.g.,  shutters  and/or  goggles); 

8.  Description  of  the  surgical 
preparation  of  patients  necessary 
needed  to  avoid  unintended  tissue  burns 
(e.g..  saline-saturated  covering  of 
exposed  skin  and  anatomical  structures 
proximate  to  surgical  field); 

9.  Specification  of  surgical 
instrumentation  to  assure  compatibility 
with  the  laser  device,  (e.g.,  endoscopes, 
hand  instruments,  etc.); 

10.  Description  of  special  anesthetic 
considerations  necessary  to  avoid 
operating  room  fires  involving  apparel 
or  other  materials,  and  the  nasal  airway 
or  upper  aerodigestive  tract  (e.g.. 
flammable  anesthetics,  high  oxygen 
concentration,  tracheostomy  tube,  etc.); 
and 

11.  Incorporation  of  safety  interlocks 
to  avoid  electrical  shocks  and  radiation 
exposures  caused  by  hazardous 
uncontrolled  access  to  equipment. 

The  complexity  and  diversity  of  the 
argon  laser  medical  device  require  a 
performance  standard  to  assure  that  the 
device  is  safe  and  effective.  The  above- 
stated  performance  characteristics  of 
the  device  and  corresponding  control 
considerations  are  general  in  nature. 
They  were  discussed  by  the  Panel  to 
determine  the  manner  in  which  existing 
mandatory  and  voluntary  performance 
standards  for  laser  products  can  control 
specific  characteristics  of  the  device, 
including  its  operation  and  effects.  The 
Panel  also  discussed  the  degree  to 
which  existing  laser  product  standards 
assure  that  certain  characteristics  of  the 
argon  laser  medical  device  can  be 
adequately  controlled  if  these  standards 
are  followed  properly. 

Laser  products,  including  argon  laser 
devices  for  medical  use.  are  subject  to 
FDA  safety  performance  standards  (21 
CFR  1040.10  and  1040.11)  (Ref.  3).  The 
standards  describe  the  method  of 
measuring  the  maximum  energy  output 
of  laser  devices,  the  classification  of 
laser  devices  according  to  wavelength 
and  emission  duration  (i.e..  class  L  II. 
Ilia.  Illb.  or  rV).  the  labeling  of  laser 
devices  (i.e..  warning  and  caution 
labels),  the  incorporation  of  safety 
Interlocks  and  key  controls  in  laser 
device  systems,  eind  the  viewing  optics, 
manual  reset  controls,  and  location  of 
controls  of  laser  devices.  The  Panel 
believed  that  the  radiation  safety 
provisions  of  the  Federal  performance 
standards  for  laser  products  would 
adequately  control  the  radiation 
exposure  risks  of  the  device. 
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ANSJ  standard  Z136.1  (Ref.  4}  is  a 
voluntary  standard  that  provide* 

guidance  on  the  operation  and  use  of 
laser  products.  Guidance  is  provided 
regarding  hazard  evaluation,  control 
measures,  laser  safety  and  training 
programs,  medical  surveillance, 
electrical  hazards,  and  ndnimom 
permissible  exposure  levela  for  skin  and 
eye.  The  Panel  believed  that  this 
standard  would  further  control  many  of 
the  same  device  characteristics  and 
apphcations  covered  by  the  mandatory 
Ft)A  laser  product  performance 
standard  and  would  provide  additional 
control  of  the  electrical  properties,  beam 
characteristics,  and  eye  protection. 

Appropriate  software  programming  is 
addressed  by  FDA's  existing  software 
guidance  document  (Ref.  5).  Copies  of 
the  document  may  be  obtained  from  the 
Division  of  Small  Manufacturers 
Assistance,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-6597. 

Alignment  control,  surgical 
preparation,  compatible  surgical 
instrumentation,  and  anesthetic 
considerations  can  be  adequately 
controlled  by  proper  labeling.  The  Panel 
beheved  that  labeling  proposed  for  the 
device  and  contained  in  the  subject 
reclassification  petition  was  satisfactory 
in  this  regard  (Refs.  1  and  2).  The  Panel 
considered  and  viewed  favorably  the 
following  labeling  recommendatians: 

a.  System  specifications.  A  complete 
description  of  the  medical  argon  laser 
device  and  associated  equipment  (e.g., 
hand  pieces  and  air  evacuation 
systems).  This  woold  also  include  the 
beam  characteristics  and  how  they  may 
be  varied. 

b.  Installation.  The  manner  in  which 
the  argon  laser  device  system  should  be 
installed.  This  would  include  necessary 
electrical  outlets  and  coolants. 

c.  Operation.  The  manner  in  which  the 
argon  laser  device  may  be  operated, 
including  varying  the  characteristics  of 
the  beam.  Warning  lights  fmd  sounds 
should  be  characterized.  Special 
handling  procedures  for  such 
components  as  fiber  optics  should  be 
outlined. 

d  Intended  use.  A  list  of  specific 
indications  for  use  and  the 
recommended  energy  level  for  each 
indication. 

e.  Precautions.  Should  include  that  an 
argon  laser  medical  device  should  not 
be  used  in  coagulating  or  vaporizing 
osseous  tissue. 

/.  Warnings.  That  a  laser  plume 
evacuation  system  most  be  used  in 
surgical  procedures. 

g.  Patient  and  clinical  staff  aafety. 
Such  precautions  as  proper  eyewear. 
patient  preparation,  anesthesia,  special 


hand  instraments  to  be  used  with  lasers, 
and  laser  plume  evacuation  systems. 

h.  User  maintenance.  Calibration  and 
maintenance  of  the  a/goo  laser  device 
and  handpieces  should  be  included. 
Testing  and  use  of  fiber  optics  should  be 
included. 

Appropriate  and  adequate  laser  plume 
evacuation  has  received  much  attention 
in  the  past  few  years  (Refs.  7  through 
12).  With  die  discovery  that  viable 
pathogens  can  be  carried  by  the  laser 
plume  (Ref.  8],  concerns  have  arisen 
related  to  die  transmission  of  viruses 
and  pathogens  to  other  anatomical  parts 
of  the  patient,  and  to  the  clinical  staff.  In 
its  discussions,  the  Panel  recognized 
that  these  concerns  appear  to  be  equally 
relevant  to  devices  sudi  as 
electrocautery  and  rills  (Ref.  7).  The 
actual  incidence  of  the  spread  of 
pathogens  to  patients  and/or  clinical 
staff  has  appeared  to  be  extremely  low 
(Ref.  11). 

The  Panel  believes  that  patients  and 
clinical  staff  should  also  be  protected 
from  inhaling  the  laser  plume  under  all 
circumstances.  The  Panel  recommended 
that  the  labeling  for  the  device  state  that 
smoke  evacuation  systems  must  be  used 
when  using  the  ai;gon  laser  medical 
device. 

TTie  final  concern  that  the  Panel 
discussed  regarded  the  effect  of  die 
argon  laser  device's  electromagoetic 
radiation  upon  the  various  types  of 
tissue  encotmtered  in  the  clinical 
anatomical  fields  of  rhinology  and 
laryngology.  The  Panel  considered  the 
fact  that  die  argon  laser  device  for 
rhinology  and  laryngology  has  a 
wavelei^th  peak  at  488  and  514 
nanometers.  These  wavelengths  are 
absorbed  by  red  pigmented  tissues  (e.g., 
hemoglobin,  etc.).  Because  of  this 
preferential  absorption,  laser  emissions 
affect  the  coagulation  of  tissue  by  the 
heating  of  various  targeted  anatomical 
structures  that  contain  hemog^bin.  In 
addition,  vaporization  (i.e.,  cutting)  can 
take  place  by  heating  the  tissue  to 
higher  temperatures. 

FDA's  presentation  to  the  Panel 
pointed  out  that  any  tissue  can  be 
affected  by  the  emissions  of  the  argon 
laser  device  unless  the  tissue  structure 
consists  of  material  that  completely 
transmits  or  reflects  the  particular 
wavelengths  of  electromagnetic 
radiation  emitted  by  the  laeer.  Thus,  the 
physiological  properties  of  human  tissue 
and  the  characteristics  of  the  laser  beam 
will  have  a  direct  affect  on  what  tissues 
can  be  coagulated  and/ or  vapoized 
without  adversely  affecting  the 
surrounding  tissue. 

The  Panel  has  a  concern  with  the 
laser  interaction  with  bone.  Literature, 
labeling,  and  presentations  before  the 


Panel  indicate  that  the  wavetengths  of 
electromagnetic  radiation  that  the  argon 
laser  produce  are  not  effidendy 
absorbed  by  osseous  tissue.  The  water 
content  of  osseous  tissue  like  bone  is 
approximately  10  to  20  peroenL  Thus,  to 
effectively  vaporize  or  coagulate  bone 
one  must  irradiate  the  tissue  for  long 
periods  of  time.  This  could  result  in  a 
large  amount  of  adjacent  tissue 
damaged  by  heat  buildup.  Although  the 
Panel  was  aware  of  the  use  of  the  argon 
laser  in  oonjuction  with  handhekl 
probes  to  perform  the  otologic  procedure 
of  stapedotomy.  the  Panel  did  not 
recommend  use  of  the  argon  laser  for 
coagulating  or  vaporizing  osseous  tissue 
of  the  nose  and  throat  in  the  context  of 
rhinology  and  laryngology. 

In  conjunction  with  tissue  effect,  the 
Panel  reviewed  literature  that  was 
submitted  with  the  petition  to  determine 
whether  date  adequately  support  the 
indications  for  use  referenced  in  the 
petition's  proposed  labeling.  A  nianber 
of  articles  submitted  with  the  petition 
detailed  the  clinical  history  of  the  argon 
laser's  use  in  the  practice  of  rhinology 
and  laryngology  (Refs.  14  through  19). 
The  data  contained  in  these  reierenoes 
adequately  desc^be  the  conditions  of 
use  of  the  device  referenced  in  the 
petition.  The  petition  also  contained 
data  from  a  study  sponsored  by  HC^  to 
evaluate  the  safety  and  effectiveness  of 
the  argon  laser  device  for  performing 
tonsillectomies.  The  Panel  discussed 
whether  there  was  sufficient  information 
in  the  study  of  support  reclassification 
of  the  argon  laser  for  tonsillectomy  and 
the  laser's  purported  benefits  of 
reducing  pain  and  morbidity  and 
promoting  healing. 

In  summary,  the  Panel  believes,  based 
on  publicly  available  valid  scientific 
evidence,  that  the  argon  laser  device  for 
use  in  rhinology  and  laryngology 
(currently  dassified  at  21  CFR  874.4490 
as  die  microsurgical  argon  laser)  can  be 
regulated  as  a  class  II  device  to 
reasonably  assure  the  device's  safety 
and  effectiveness.  Reasonable 
assurance  of  the  device  s  safety  and 
effectiveness  is  predicated  on  the 
device's  confonnance  in  design, 
operation,  and  use  with  the  Federal 
radiation  safety  performance  standards 
for  laser  products  (21  CFR  1040.10  and 
1040.11)  and  A.NSI  standard  Z13a.3. 
Moreover,  such  assurance  is  reinforced 
by  the  use  of  labeling,  containing  certain 
information,  including  precautioiu 
against  using  the  device  for  treatment  of 
osseous  tissue,  warnings  to  employ 
means  of  laser  plume  evacuation,  and 
specific  information  concerning  device 
specifications  and  indications  for  use. 
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Vn.  Referance* 


The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  HGM  Medical  Later  Systems,  Inc., 
Reclassification  Petitioa  89P-0349. 1988. 

2.  Summary  Minutes:  ENT  Devices  Panel 
Meeting,  Washington,  DC.  November  13-14, 
1968. 

3.  Performance  Standards  for  Light- 
Emitting  Products.  Laser  Products,  21  CFR 
1040.ia  198& 

4.  Laser  Safety  in  the  Health  Care 
Environment  ANSI  Z136.3.  American 
National  Standards  Institute.  New  York.  1985. 

5.  Reviewer  Guidance  for  Computer- 
Controlled  Medical  Devices,  draft  document 
Center  for  Devices  and  Radiological  Health. 
Office  of  Device  Evaluation,  August  1, 19aa 

^  Apfelberg.  David  B.  (ed),  "Evaluation 
and  Installation  of  Surgical  Laser  Systems," 
Springer-Verlag.  New  York,  1987. 

7.  Pelten.  R.  P..  "Summary  of  Laser  Plume 
Ejects  and  Safety  Session."  Journal  of  Laser 
Apphcations,  pp.  4-6.  March  1989. 

S.  Ediger.  MN..  and  LS.  Matchette.  "In 
Vitro  Production  of  Viable  Bacteriophage  in  a 
Laser  Plume."  Lasers  in  Surgery  and 
Medicine.  9-.29e-299. 1989. 

9.  Smith,  |.P.  et  al..  "Evaluation  of  a  Smoke 
Evaluator  Used  for  Laser  Surgery."  Lasers  in 
Surgery  and  Medicine.  9:276-281. 1989. 

10.  Ostterfauis,  |.W.  et  aL,  "The  Viability  of 
Cells  In  the  Waste  Products  of  COi— Laser 
Evaporation  of  Cloudman  Mouse 
Melanomas."  Cancer,  49:  81-67. 1982. 

11.  Nezhat  Camran  et  al.,  "Smoke  From 
Laser  Surgery:  Is  There  a  Health  Hazard?", 
Lasers  in  Surgery  and  Medicine,  7:376-382. 
1967. 

12.  Garden,  ]M.  et  al.,  "Papillomavirus  in 
the  Vapor  of  Carbon  Dioxide  Laser-Treated 
Verrucae,"  journal  of  the  American  Medical 
Assodatioa  259:1198-1202, 1988. 

13.  Preltag.  L  et  al,  "Laser  Smoke  Effect  on 
the  Bronchial  System."  Lasers  in  Surgery  and 
Medicine,  7:283-288. 1987. 

14.  Koebner,  H.IC  (ed).  "Lasers  in 
Medicine."  John  Wiley  and  Sons.  New  York. 
voL  1.  pp.  63-73. 1980. 

15.  Lua,  H..  "Eight  Years  of  Experience  of 
Laser  Surgery  of  the  Inferior  Turbinate  in 
Vasomotor  Rhinitis  Using  a  Laser  Strip — 
Carbonization."  HNO  (Berlin).  33:422-425. 
1965. 

16.  Lenz.  R.  "Endonasal  Surgical 
Technique  with  the  Argon  Laser."  {oumal  of 
Rhinology  and  Otology,  63:534-54a  1984. 

17.  Hobeika.  CP..  and  R.).  Rockwell, 
"Argon  Laser  Microsurgery  Its  Advantages 
and  Apphcations  in  Otolaryngology," 
Laryngoscope,  pp.  960-965, 1973. 

la  Brophy,  J.W.  et  aL,  "Argon  Laser  Use  in 
Papillomas  of  the  Larynx,"  Laryngoscope. 
92:1164-1167, 1962. 

19.  Dejonckere,  PH.  et  al.,  "Extensive 
Granuloma  Pyogeiticum  as  a  Complication  of 
Endolaryngeal  Argon  Laser  Surgery,"  Lasers 
in  Surgery  and  Medicine.  5:41-45. 1985. 


Vni.  FDA's  Tentative  Fmdings 

FDA  believes  that  the  data  provided 
by  the  petitioner  and  other  persons 
constitute  sufficient  information  to 
establish  a  performance  standard  to 
reasonably  assure  device  safety  and 
effectiveness.  Valid  scientific  evidence 
exists  to  demonstrate  that  the  controls 
of  class  II  are  sufficient,  and  in 
combination  with  class  I  general 
controls,  can  assure  device  safety  and 
effectiveness.  Class  III  premarket 
reviews  appear  unnecessary  to  regulate 
a  device  where  generic  controls  like 
performance  standards  will  suffice.  FDA 
tentatively  agrees  with  the 
recommendation  of  the  Panel  that  the 
generic  type  of  device,  the  argon  laser 
device  for  use  in  rhinology  and 
laryngology,  be  reclassified  from  class 
III  into  class  II  and  that  the 
promulgation  of  a  performance  standard 
for  the  device  be  low  priority. 

IX.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Economic  Impact 

Generally,  reclassification  of  devices 
from  class  III  into  class  II  should  not 
have  any  adverse  economic  impact 
because  manufacturers  are  relieved  of 
the  cost  of  complying  with  the 
premarket  approval  requirements  in 
section  515  of  the  act.  Although  there 
may  be  offsetting  costs  that  a 
manufactiu-er  of  the  device  could  incur 
to  comply  with  the  provisions  of  a 
performance  standard  under  section  514 
of  the  act  (21  U.S.C.  360d),  the  economic 
impact  would  be  the  result  of  actions 
taken  to  comply  with  the  standard  and 
not  the  act  of  reclassification,  and 
would  likely  not  exceed  costs  that  may 
be  associated  with  the  device  in  its 
present  regulatory  classification. 
Nonetheless,  the  economic  impact  of  the 
establishment  and  promulgation  of  a 
performance  standard  will  be  assessed 
prior  to  its  actual  proposal  as  part  of  the 
agency's  regulatory  planning  process 
under  Executive  Order  12291. 

After  considering  the  economic 
consequences  of  reclassifying  the  device 
as  discussed  above,  FDA  concludes  that 
this  action,  and  any  subsequent 
regulatory  action  would  not  be  a  major 
rule  as  specified  in  Executive  Order 
12291.  Further,  the  agency  certifies 
under  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354)  that  the  proposed  rule 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  sm  II 
entities, 

XI.  Comments 

Interested  persons  may.  on  or  before 
March  25. 1991,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  Oiat 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  17. 1991. 
Ronald  G.  Chesemore, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc  91-1598  Filed  1-23-91;  8:45  am) 
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COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Pert  308 

[CRT  Docket  No.  S9-5-CRA] 

Adjustment  of  ttte  Syndlceted 
Exclusivity  Surcharge 

agency:  Copyright  Royalty  Tribunal. 
action:  Notice  of  proposed  rulemaking. 


summary:  The  Tribunal  has  received  a 
petition  for  rulemaking  from  Program 
Suppliers  purporting  to  clarify  the 
wording  of  the  syndicated  exclusivity 
surcharge  rule  adopted  by  the  Tribunal 
in  1990.  The  Tribunal  is  asking  the 
public  to  comment  on  Program 
Suppliers'  proposed  rulemaking.  The 
rule  change  will  make  it  clear  that  the 
35-mile  distance  is  Intended  to  be 
measured  from  the  "specified  zone"  of 
the  commercial  VHF  station,  as  the  FCC 
has  used  that  term. 

DATES:  Comments  are  due  on  or  before 
February  25, 1991.  Reply  comments  are 
due  on  or  before  March  11, 1991. 
addresses:  An  original  and  five  copies 
of  comments  and  reply  comments  shall 
be  filed  with:  Chairman,  Copyright 
Royalty  Tribunal,  1825  Connecticut 
Avenue  NW.,  suite  918,  Washington,  DC 
20009, 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cassler,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue  NW.,  suite  918, 
Washington,  DC  20009  (202-673-5400). 
SUPPLEMENTARY  INFORMATION:  On 
August  16, 1990,  the  Tribunal  issued  its 
final  rule  adjusting  the  syndicated 
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exclusivity  surcharge.  55  FR  33604,  On 
November  21, 1990,  the  Tribunal  revised 
the  wording  of  the  surcharge  rule  to 
make  it  clear  that  in  measuring  the  35- 
mile  distance  between  the  cable  system 
and  the  broadcast  station,  it  would  be 
measured  from  the  broadcast  station, 
not  the  cable  system.  55  FR  48601. 

Program  Suppliers,  one  of  the  parties 
to  the  proceeding  in  which  the  surcharge 
was  adjusted,  filed  a  petition  for 
rulemaking  with  the  Tribunal  on 
December  28, 1990,  asking  that  the  rule 
be  revised  to  clarify  further  how  the  35- 
mile  distance  would  be  measured. 

Program  Suppliers  have  asked  that 

§  308.2(d)  be  changed  to  read a 

cable  system  which  is  located  more  than 
35  miles  from  the  specified  zone  of  a 
commercial  VHF  station."  (words  in 
italics  denote  proposed  language  to  be 
added). 

In  support  of  their  petition.  Program 
Suppliers  note  that  the  Tribunal's 
surcharge  rule  is  intendisd  to  work  in 
conjunction  with  the  FCC's  rules,  and 
S  76.5(e)  of  the  FCC's  rules  measures  but 
one  35-mile  specified  zone  for  each 
community  based  on  a  single  reference 
point  within  the  community,  not  a 
different  35-mile  zone  surrounding  each 
station  within  a  community.  It  is 
Program  Suppliers'  contention  that  the 
current  surcharge  rule  could  be  read  to 
create  multiple  35-mile  zones,  yielding 
different  surcharge  liabilities  than  that 
intended  by  the  Tribunal. 

The  Tribunal  is  proposing  Program 
Suppliers'  requested  rule  change  to  the 
public  and  solicits  comments.  A  copy  of 
Program  Suppliers'  petition  is  available 
upon  request. 

Dated:  January  17, 1991. 
Mario  F.  Aguero, 

Chairman. 

[FR  Doc.  91-1612  Filed  1-23-91;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  721 
[OPTS-50578;  FRL-3713-7] 
RIN  2070-AB27 

Alkali  Metal  Nitrites;  Proposed 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. ^^^ 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  ("TSCA)  which  would  require 
persons  to  notify  EPA  at  least  90  days 


before  commencing  the  manufacture, 
import  or  processing  of  alkali  (i.e. 
sodium  or  potassium)  metal  nitrites 
(AMNs)  for  use  in  metalworking  fluids 
(as  defined  in  S  721.3)  containing  amines 
(MWFAs).  EPA  believes  that  this  action 
is  necessary  because  AMNs,  when  used 
in  amine-containing  metalworking 
fluids,  may  be  hazardous  to  human 
health  due  to  high  potential  for 
nitrosamine  formation,  and  activities 
associated  with  such  use  may  result  in 
significant  human  exposure.  The 
required  notice  would  provide  EPA  with 
the  opportunity  to  evaluate  the  intended 
use  and  associated  activities,  and  an 
opportunity  to  protect  against 
potentially  adverse  exposure  to  the 
nitrosamines  formed  by  reaction  of 
AMNs  with  amines  in  metalworking 
fluids  before  it  can  occur. 
DATES:  Written  comments  must  be 
submitted  to  EPA  by  March  25, 1991. 
ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  comments  must  be 
sent  in  triplicate  to:  TSCA  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-105,  401  M  St., 
SW..  Washington,  DC  20460.  Comments 
regarding  this  proposed  SNUR  should 
include  the  docket  control  number 
OPTS-50578.  Nonconfidential  comments 
will  be  placed  in  the  rulemaking  record 
and  will  be  available  for  public 
inspection.  Unit  IX.  of  this  preamble 
contains  additional  information  on 
submitting  comments  containing  CBI, 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-545,  401  M  St.,  SW..  Washington.  DC 
20460.  Telephone:  (202)  554-1404.  TDD: 
(202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  SNUR  for  AMNs  would 
require  persons  to  notify  EPA  at  least  90 
days  before  commencing  the 
manufacture,  import,  or  processing  of 
these  substances  for  use  in  MWFAs. 
The  required  notice  would  provide  EPA 
with  the  information  needed  to  evaluate 
an  intended  use  and  associated 
activities,  and  an  opportunity  to  protect 
against  potentially  adverse  exposure  to 
these  chemical  substances  and  their 
nitrosamine  products  before  it  can 
occur. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 


considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  chemical 
substance  for  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)(2)  with  respect  to  a 
category  of  chemical  substances. 

Persons  subject  to  this  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)(1),  (h)(2), 
(h)(3),  and  (h)(5),  and  the  regulations  at 
40  CFR  part  720.  Once  EPA  receives  a 
SNUR  notice,  EPA  may  take  regulatory 
action  under  section  5(e),  5(f).  6-  or  7  to 
control  the  activities  for  which  it  has 
received  a  SNUR  notice.  If  EPA  does  not 
take  action,  section  5(g)  of  TSCA 
requires  EPA  to  explain  in  the  Federal 
Register  its  reasons  for  not  taking 
action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

n.  Applicability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  On  )uly  27. 
1988  (53  FR  28354)  and  July  27, 1989  (54 
FR  31298),  EPA  promulgated 
amendments  to  the  general  provisions 
which  apply  to  this  SNUR.  In  the 
Federal  Register  of  August  17, 1988  (53 
FR  31252),  EPA  promulgated  a  "User  Fee 
Rule"  (40  CFR  part  700]  under  the 
authority  of  TSCA  section  26(b). 
Provisions  requiring  persons  submitting 
significant  new  use  notices  to  submit 
certain  fees  to  EPA  are  discussed  in 
detail  in  that  Federal  Register  document. 
Interested  persons  should  refer  to  these 
documents  for  further  information. 

in.  Summary  of  This  Proposed  Rule 

The  chemical  substances  which  are 
the  subjects  of  this  proposed  SNUR  are 
the  nitrites  of  the  alkah  metals  (Group 
lA  in  the  periodic  classification  of 
chemical  elements)  lithium,  sodium, 
potassium,  rubidium,  cesium,  and 
francium.  EPA  is  proposing  to  designate 
the  manufacture,  import,  or  processing 
of  these  substances  for  use  in  MWFAs 
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as  a  significant  new  use.  Thus,  the  rule 
would  require  persons  who  intend  to 
manufacture,  import  or  process  AMNs 
for  use  in  KfWFAs  to  submit  a 
significant  new  use  notice  to  EPA  at 
least  90  days  before  such  processing. 

TV.  Background  Infonxutlon  on  Alkali 
Metal  Nitrites  in  Metalworking  Fluids 

A.  Production  and  Use  Data 

In  the  fall  of  19B7.  the  International 
Lubricants  Manufacturers  Association 
asserted  that  the  industry  had 
completely  abandoned  use  of  nitrites. 
Infonnation  available  to  EPA  from  the 
Agency's  contractor's  telephone 
contacts  with  nitrite  distributors  and 
metalworking  fluid  formulators  suggests 
that  there  is  no  current  commercial  use 
of  AMNs  in  MWFAs.  Major  past  and 
potential  uses  of  MWFAs  include 
lubrication  of  working  surfaces  in 
grinding,  cutting,  and  shaping 
operations,  to  clear  away  filings  or 
cuttings,  and  to  control  temperatures. 
EPA  estimates  that  previously  some 
160,000  machinists,  or  10  percent  of  all 
metalworking  machinists,  were  exposed 
to  AMNs  in  MWFAs.  Exposure  was 
both  through  skin  contact  and  through 
inhalation. 

B.  Health  Effects 

Scientific  evidence  demonstrates  that 
the  combination  of  AMNs  and  MWFAa 
produces  nitrosamines.  The  primary 
nitrosamine  produced,  A^- 
nitrosodiethanolamine  (NDELA),  is 
formed  when  an  inorganic  nitrite  reacts 
with  diethanolamine  and 
triethanolamine.  EPA  has  classified 
NDELA  as  a  "probable  human 
carcinogen"  (Group  B2).  and  health 
concerns  for  the  use  of  AMNs  in 
MWFAs  are  based  upon  the  formation 
of  and  exposure  to  this  substance.  A 
number  of  similar  nitrosamines  have 
been  noted  to  have  been  formed  by 
using  nitrites  in  MWFAs.  and  they  may 
in  turn  cause  adverse  health  effects. 

The  extent  of  the  formation  of 
niu-osamines  in  MWFAs  containing 
AMNs  is  influenced  by  a  number  of 
factors  including:  (1)  Substances  in  the 
fluids  that  catalyze  nitrosamine 
formation;  {2]  storage  perioda;  and  (3) 
heat  generated  during  machining.  EPA's 
health  concerns  regarding  the  use  of 
these  AMNs  in  MWFAs  are  based  upon 
data  indicating  that  one  nitrosamine 
(NDELA)  has  induced  cancer  in  39 
'  animal  species  including  the  mouse, 
hamster,  dog.  and  monkey.  NDELA  has 
carcinogenic  potential  at  relatively  low 
dosage  levels.  In  one  study,  NDELA  was 

administered  to  male  rats  at  five 


different  daily  dose  levels:  1.5,  6,  25. 100, 
and  400  mg/kg  body  weight  (R. 
Preussmann  et  al..  Carcinogenicity  of  N- 
Nitrosodiethanol  amine  in  Rats  at  Five 
Different  Dose  Levels,  42  Cancer 
Research  5167.  December  1962).  The 
doses  were  administered  through  the 
drinking  water  5  days  per  week  for  the 
lifetime  of  the  animals.  Significant 
increases  in  liver  tumors  and  in  tumors 
of  the  nasal  cavity  were  observed  at  all 
levels  and  were  dose  related.  Based  on 
the  data  available  regarding  NDELA,  the 
Agency  has  concluded  that  the  use  of 
these  AMNs  in  MWFAs  may  present  a 
similar  risk  to  human  health. 

V.  Objectives  and  Rationale  For  the 
Proposed  Rule 

To  determine  what  would  constitute  a 
significant  new  use  of  AMNs,  EPA 
considered  relevant  information  on  the 
toxicity  of  the  chemical  substances  and 
byproducts  associated  with  the  uses, 
likely  exposures,  and  releases 
associated  with  possible  uses,  and  the 
four  factors  listed  in  section  5(a)(2)  of 
TSCA.  Based  on  these  considerations, 
EPA  wishes  to  achieve  the  following 
objectives  with  regard  to  the  significant 
new  use  that  is  designated  in  this 
proposed  rule: 

1.  EPA  wants  to  ensure  that  it  would 
receive  notice  of  any  company's  intent 
to  manufacture,  import  or  process 
AMNs  for  use  in  MWFAs  before  that 
activity  begins. 

2.  EPA  wants  to  ensure  that  it  would 
have  an  opportunity  to  review  and 
evaluate  data  submitted  in  a  significant 
new  use  notice  before  the  notice 
submitter  begins  a  significant  new  use 
of  the  chemical  substances. 

3.  EPA  wants  to  ensure  that  it  would 
be  able  to  regulate  prospective 
manufacturers,  importers,  or  processors 
of  AMNs  before  a  significant  new  use 
occurs,  provided  that  the  degree  of 
potential  health  risk  is  sufficient  to 
warrant  such  regulation. 

Data  indicate  that  NDELA  may  be  a 
human  carcinogen.  As  NDELA  is  a 
known  byproduct  of  the  use  of  amine- 
containing  metalworking  fluids  that 
contain  nitrites,  EPA  is  concerned  that 
exposure  to  the  nitrosamines  formed 
when  AMNs  are  used  in  MWFAs  may 
present  a  risk  to  human  health.  EPA 
believes  that  the  use  of  these  certain 
AMNs  in  MWFAs  has  a  high  potential 
to  increase  the  magnitude  and  duration 
of  exposure  to  NDELA  from  that  which 
currently  exists.  Considering  the 
toxicity/potenlial  toxicity  of  NDELA. 
and  for  EPA  to  have  the  opportunity  to 
evaluate  an  intended  use  of  AMNs  and 
potential  exposures  associated  with 
such  use  before  that  activity  begins. 


EPA  is  proposing  the  use  of  AMNs  in 
MWFAs  as  a  significant  new  use. 

The  use  of  AMNs  in  MWFAs  is 
currently  subject  to  no  Federal 
regulation  that  would  notify  the  Federal 
Government  of  activities  that  might 
result  in  adverse  exposures  to  these 
substances  or  provide  a  regidatory 
mechanism  that  could  protect  human 
health  or  the  environment  from 
potentially  adverse  exposures  before 
they  occurred. 

Given  the  toxicity  and/or  potential 
toxicity  of  NDELA,  the  reasonably 
anticipated  situations  that  could  result 
in  exposure  from  the  use  of  AMNs  in 
MWFAs,  and  the  lack  of  sufficient 
regulatory  controls,  individuals  could  be 
exposed  to  NDELA  at  levels  which  may 
result  in  adverse  effects.  For  the 
foregoing  reasons.  EPA  proposes  to 
designate  the  use  of  AMNs  in  MWFAs 
as  a  significant  new  use  as  set  forth  in 
proposed  (  721.1402. 

VI.  Alternatives 

Before  proposing  this  SNUR,  EPA 
considered  the  following  alternative 
regulatory  actions  for  AMNs. 

1.  One  alternative  would  be  to 
promulgate  a  section  8(a)  reporting  rule 
for  AMNs.  Under  such  a  rule.  EPA  could 
require  any  person  to  report  information 
to  EPA  when  they  irtend  to 
manufacture,  import  or  process  AMNs 
for  use  in  MWFAs.  However,  if  EPA 
used  section  8(a)  rather  than  SNUR 
audiority.  the  Agency  would  not  be  able 
to  take  immediate  follow-up  regulatory 
action  under  section  5(e)  or  5(f)  to 
prohibit  or  limit  the  activity.  In  addition, 
EPA  may  not  receive  important 
information  from  small  businesses 
because  such  firms  are  exempt  from 
section  8(a)  reporting  requirements.  In 
view  of  the  level  of  health  concern  for 
AMNs  in  MWFAs.  EPA  beheves  that  a 
section  8(a)  rule  would  not  meet  EPA's 
regulatory  objectives. 

2.  Regulate  under  section  8  of  TSCA. 
While  EPA  may  regulate  under  section  6 
if  there  is  a  reasonable  basis  to 
conclude  that  the  processing, 
distribution  in  commerce,  use,  or 
disposal  of  a  substance  or  mixture 
"presents  or  will  present"  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  EPA  has  at 
this  time  made  no  final  determination  of 
risk.  Since  AMNs  are  not  currently  used 
in  MWFAs,  EPA  believes  a  section  6 
rulemaking  is  unnecessary  and  that  a 
SNUR  is  adequate  to  allow  EPA  to 

address  risks  if  use  of  AMNs  in  MWFAs 

resumes. 
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VII.  Applicability  of  Proposed  Rule  to 
Uses  Occurring  Before  Effective  Date  of 
the  Final  Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  is  best  served  by  designating  a 
use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  begun  during  the  proposal  period 
of  a  SNUR  were  considered  ongoing 
(and  therefore  not  "new")  as  of  the 
effective  date,  it  would  be  difficult  for 
EPA  to  establish  SNUR  notice 
requirements,  because  any  person  could 
defeat  the  purpose  of  the  SNUR  by 
initiating  the  proposed  significant  new 
use  before  the  rule  became  final;  this 
interpretation  of  section  5  would  make  it 
extremely  difficult  for  EPA  to  establish 
SNUR  notice  requirements. 

Persons  who  intend  to  begin 
commercial  production  or  processing  of 
AMNs  for  use  in  MWFAs  between 
proposal  and  the  effective  date  of  the 
SNUR  may  comply  with  this  proposed 
S.NUR  before  it  is  promulgated.  If  a 
person  were  to  meet  the  conditions  of 
advance  compliance  as  codified  at 
§  721.45(h)  (53  FR  28354.  July  17, 1988), 
the  person  will  be  considered  to  have 
met  the  requirements  of  the  final  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  production  or  processing  of 
AMNs  for  use  in  MWFAs  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires. 

VIII.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  SNUR  reporting 
requirements  for  AMNs.  EPA's  complete 
economic  analysis  is  available  in  the 
public  record  for  this  proposed  rule. 

IX.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the  comments 
as  "confidential."  "trade  secret,"  or 
other  appropriate  designation. 
Comments  not  claimed  as  CBI  at  the 
time  of  submission  will  be  placed  in  the 
public  file.  A  complete  public  version 
must  be  submitted  if  the  submitter 
claims  any  material  CBI.  Any  comments 
marked  as  confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2. 


X.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50578).  The  record  includes  basic 
information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received  and  will 
identify  the  complete  mlemaking  record 
by  the  date  of  promulgation.  A  pubhc 
version  of  the  record,  without  any 
confidential  business  information,  is 
available  in  the  TSCA  Public  Docket 
Office  from  8  a.m.  to  noon  and  1  p.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  The  TSCA  Public  Docket 
Office  is  located  in  Rm.  NE-G004,  401  M 
St.,  SW..  Washington,  DC. 

XI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
"major"  rule  because  it  would  not  have 
an  effect  on  the  economy  of  $100  million 
or  more,  and  it  would  not  have  a 
significant  effect  on  competition,  costs, 
or  prices.  While  there  is  no  precise  way 
to  calculate  the  total  annual  cost  of 
compliance  with  this  proposed  rule.  EPA 
estimates  that  the  reporting  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $4,500  to 
$11,800  including  a  $2,500  user  fee.  EPA 
believes  that,  because  of  the  nature  of 
the  proposed  rule  and  the  substances 
involved,  there  would  be  few  significant 
new  use  notices  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
impact  would  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  the  rule  would  likely  be  small 
businesses.  However,  EPA  expects  to 
receive  few  SNUR  notices  for  these 
chemical  substances.  Therefore,  EPA 
believes  that  the  number  of  small 
businesses  affected  by  the  proposed  rule 
would  not  be  substantial,  even  if  all  of 


the  SNUR  notice  submitters  were  small 

firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq..  and  has  assigned  OMB 
control  number  2070-0038. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  asp'  ct  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washmgton,  DC 
20460;  and  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  ;n  this  proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals.  Environmental  protection. 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  January  14.  1991. 
Victor  J.  Kimm 

Acting  Assistant  A  dministra  tor  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  part  721 
would  be  revised  to  read  as  follows: 

Authority:  15  US  C.  2604,  2607.  and  2625 
(c). 

2.  By  adding  new  §  721.1402  to  subpart 
E  to  read  as  follows: 

§  72 1 . 1 402    AlkaU  metal  nttrttes. 

(a)  Chemical  substances  and 
significant  new  use  subject  to  reporting. 
(1)  The  category  of  chemical  substances 
which  are  nitrites  of  the  alkali  metals 
(Group  LA  in  the  periodic  classification 
of  chemical  elements)  lithium,  sodium, 
potassium,  rubidium,  cesium,  and 
francium  is  subject  to  reporting  under 
this  section  for  the  significant  new  use 
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described  in  paragraph  (aJfZ)  of  this 
section. 

(2)  The  significant  new  use  is:  Use  in 
metalworking  fluids  containing  amines. 

(b)  [Re«erved] 

(Approved  by  the  Office  of  Management  and 

Budget  under  0MB  control  number  207t)- 

0038) 

[FR  Doc.  91-1655  Filed  1-23-91,  8:45  am] 
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DEPARTUErfr  OF  AGRICULTURE 

Agrlculturaf  Marfcettng  Service 

Ptant  Variety  Protedton  Advisory 
Board;  Partially  Caoaed  MeaBm 

AOEMCY:  Agricultural  Marketing  Service, 
USDA. 


ikCTKM:  Notice  of  meeting. 


summary:  This  notice  seU  forth  the 
schedule  and  proposed  agenda  of  a 
forthcosung.  meeting  of  the  PUnt  Variety 
Protection  Advisory  Board- 

DATE8:  Wednesday  and  Thursday, 

February  6  and  7, 19ei,  8:30  a.m.  to  4 

p.m. 

STATUS:  Most  of  the  meeting  wrill  be 

open  to  the  public.  Part  of  the  meeting 

will  be  closed  to  the  pubhc. 

AOOnOSES:  The  meeting  will  be  held  in 
the  Bkjscience  Building  (Bldg.  OllA) 
Conference  Room  (room  119),  Beltsville, 
Maryland 

FOM  FURTHER  INFORMATION  CONTACT 
Dr.  Kenneth  H.  Evans,  Executive 
Secretary,  Plant  Variety  Protection 
Advisory  Board,  room  500,  National 
Agricultural  Library  Building,  Beltsville, 
Maryland  20705  (301)/ 344-251 8). 
SUPPlfMEffTAItV  INFORMATION:  Pursuant 
to  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  Act  [Pnb. 
L.  92-463),  this  notice  is  given 
concerning  a  Plant  Variety  Protection 
Advisory  Board  meeting. 

Matters  to  be  Considered 

Portion  Open  to  the  Public:  The 
agenda  for  this  portion  of  the  meeting 

win  consist  of: 

[1]  Pr(^K>sed  regulations  including 
fees. 

'    (2)  A  draft  of  the  revision  of  the 
International  Convention  for  the 
Protection  of  New  Varieties  of  Plants, 
which  is  being  revised  by  the 
IntematLonal  Union  for  the  Protection  of 
New  Varieties  of  Plants. 
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(3)  The  minimua  difference  accepted 
for  novelty  ol  varieties. 

{4)  Odier  related  topics. 

Portion  Chted  to  the  Publia  This  part 
of  the  meetuag  will  invdve  consideration 
by  the  Board  of  the  Conunissioner'i 
deciaioD  concerning  an  application  for 
plant  variety  protectloa  The  Board  is  to 
advise  the  Secretary  whether  to  uphold 
the  CoauBisakner's  dec»ioB  in  whole  or 
in  p^t.  A  closed  sesaioD  is  required  for 
review  of  tins  apf^cation  to  maintain 
the  confidaitiality  of  the  application  and 
its  contents  as  required  in  section  56  of 
the  Plant  Variety  ProtectiMi  Act  (7 
U.S.C.  2426),  and  is  permitted  pursuant 
to  the  authority  in  section  10(d)  of  the 
Federal  Advisory  Committee  Act  and 
section  552b(c)(3}  of  the  Administrative 
Procedure  Act  (5  U.S.C  552b). 

Done  at  Washington,  DC,  on:  January  18, 
1991. 

Daniel  Haley, 
Administrator. 

[FR  Doc.  91-16*2  Filed  1-22-91;  9;51  am) 
aajJHB  ooec  >4i»-(>t-M 


Agricultural  StabiUzatefi  and 
Conaarvation  Sarvica 

National  Markettno  Quota  for  Rra- 
Curad  (Type  M),  FIra-Curad  (Typaa  22- 
23),  Dark  Air-Curad  HVPM  3S-^ 
Virginia  Sun-Cured  OVP*  37),  and 
Cigar-FWer  and  Ctgar-Blndsr  (Types 
42-44;  53-55)  Tobaccos 

ASCNCV:  Agricoltoral  Stabilization  and 
Conservation  Service,  USDA. 
action:  Notice  of  proposed 
determinations. 

SUMMARY:  The  Secretary  of  Agriculture 
is  required  by  the  Agricultural 
Adjustment  Act  of  1938,  as  amended,  to 
proclaim  by  March  1, 1991,  national 
marketing  quotas  for  fire-cured  (types 
21-23)  and  daiic  air-cured  (types  35-36) 
tobacco  for  the  1991-92, 1992-93,  and 
1993-94  marketing  years  ajad  to 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  for  fire- 
cured  (type  21),  fire-cured  (types  22-23), 
dark  air-cured  (types  35-36),  Virginia 
sun-cured  (type  37).  and  cigar-fiUer  and 
cigar-binder  (types  42-44;  53-55)  kinds 
of  tobacco  for  the  1991-92  marketing 
year.  The  public  is  invited  to  submit 
written  conuHenls,  views  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco,  the 


conduct  of  tfae  referendam,  and  other 
related  nsatters  which  are  discussed  in 

this  notice. 

DATES:  Comments  must  be  received  on 
or  before  February  15. 1991,  in  order  to 
be  assured  of  consideration. 

ADORESacS:  Send  coounents  to  the 
Director,  Commodity  Analysis  Division. 
ASCS.  MS.  Department  of  Agricnhme, 
P.O.  Box  2415,  Wariiingtoa  IX:  20013. 
All  written  aubmissions  made  pursnuit 
to  the  notice  will  be  made  available  lor 
pnbbc  inspection  from  8:15  a^n.  to  4:45 
p.m.  Monday  throng  Friday,  in  ro<MR 
3741-South  Building,  14th  and 
Independence  Avenue,  SW., 
Washingloa  DC 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  L  Tarczy,  Agricultural 
Economist,  Commodity  Analysis 
Divisioa  ASCS.  room  3736.  South 
Building.  P.O.  Box  2415.  Washington.  DC 
20013,  (202)  447-8839.  The  Preliminary 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L  Tarczy. 
SUFPLEMEKTARY  INFORMATION:  This 
rrottce  has  been  reviewed  under  USDA 
procedures  established  to  implement 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  "not  major."  The 
matters  under  consideration  will  not 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
major  increases  in  costs  for  crmsrimers, 
individual  industries.  Federal.  State  or 
local  government  agencies  or  geographic 
regions;  or  (3)  signifkanl  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  the 
environment  or  on  the  ability  of  the 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprisM 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases,  Number— 10.051,  as  set  forth 
in  the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  detenuined  that  th£ 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  the 
Agncultnral  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  provision 
of  law  to  fwiblish  a  notice  of  proposed 
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rulemaking  with  respect  to  the  subject 
matter  of  this  notice. 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  Agricultural  Adjustment  Act  of 
1938.  as  amended  (hereafter  referred  to 
as  the  "Act"),  requires  that,  with  respect 
to  fire-cured  (types  21-23)  and  dark  air- 
cured  (types  35-36)  tobacco,  the 
Secretary  of  Agriculture  (Secretary) 
must  proclaim  by  March  1, 1991,  the 
respective  national  marketing  quotas  for 
the  1991-02. 1992-93,  and  1993-94 
marketing  years.  In  addition,  the 
Secretary  is  required  to  conduct,  within 
30  days  after  proclamation  of  such 
national  marketing  quotas,  a  referendum 
of  farmers  engaged  in  the  1990 
production  of  these  kinds  of  tobacco  to 
determine  whether  they  favor  or  oppose 
marketing  quotas  for  such  years.  For 
fire-cured  (types  21-23)  and  dark  air- 
cured  (types  35-36)  tobacco  the  1990-91 
marketing  year  is  the  last  year  of  the 
three  consecutive  marketing  years  for 
which  marketing  quotas  previously 
proclaimed  will  be  in  effect  for  these 
kinds  of  tobacco. 

The  Secretary  is  also  required:  (1)  to 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  with 
respect  to  fire-ciu-ed  (type  21),  fire-cured 
(types  22-23),  dark  air-cured  (types  35- 
36),  Virginia  sun-cured  (type  37),  and 
cigar-filler  and  cigar  binder  (types  42-44; 
53-55)  tobaccos  for  the  1991-92 
marketing  year  (2)  to  convert  such 
marketing  quotas  into  national  acreage 
allotments  and  announce  the  allotments; 
(3)  to  apportion  such  allotments,  less 
reserves  of  not  to  exceed  1  percent  of 
each  kind  of  tobacco  respectively, 
through  county  ASCS  committees  among 
old  farms;  and  (4)  to  apportion  the 
reserves  for  use  in  (a)  establishing 
acreage  allotments  for  new  farms  and 
(b)  making  corrections  and  adjusting 
inequities  in  old  farm  allotments.  The 
five  kinds  of  tobacco  to  which  this 
notice  applies  account  for  about  4 
percent  of  the  total  U.S.  tobacco 
production. 

Section  312(b)  of  the  Act  provides  that 
the  Secretary  shall  determine  and 
announce,  not  later  than  the  first  day  of 
March  1991,  with  respect  to  kinds  of 
tobacco  specified  in  this  notice  of 
proposed  determination,  the  amount  of 
the  national  marketing  quota  which  will 
be  in  effect  for  the  1991-92  marketing 
year  in  terms  of  the  total  quantity  of 
tobacco  which  may  be  marketed  which 
will  make  available  during  such 
marketing  year  a  supply  of  each  kind  of 


tobacco  equal  to  the  reserve  supply 
level. 

The  aggregate  reserve  supply  level  for 
the  1990-91  marketing  year  for  the  5 
kinds  of  tobacco  discussed  in  this  notice 
was  determined  to  be  196  million 
pounds  (55  FR  37725).  The  proposed 
reserve  supply  level  for  the  1990-91 
marketing  year  will  range  between  185 
million  and  230  million  pounds.  The 
aggregate  total  supply  for  the  1990-91 
marketing  year  is  192  million  pounds 
based  on  carryover  of  137  million  and 
production  of  55  million  pounds. 

Section  301(b)(15)  of  the  Act  defines 
"tobacco"  as  each  one  of  the  kinds  of 
tobacco  listed  below  comprising  the 
types  specified  as  classified  in  Service 
and  Regulatory  Announcement  Number 
118  (7  CFR  part  30)  of  the  former  Bureau 
of  Agricultural  Economics  of  the 
Department: 

Flue-cured  tobacco,  comprising  types  11. 
li  13,  &  14; 

Fire-cured  tobacco,  comprising  type  21; 

Fire-cured  tobacco,  comprising  types  22,  23, 
and  24; 

Virginia  sun-cured  tobacco,  comprising 
type  37; 

Burley  tobacco,  comprising  type  31; 

Maryland  tobacco,  comprising  type  32; 

Cigar-filler  and  cigar  binder  tobacco, 
comprising  types  42,  43.  44,  45.  51.  52,  53,  54.  & 
SS;  and 

Cigar-filler  tobacco,  comprising  type  41. 

Section  301(b)(15)  of  the  Act  also 
provides  that  any  one  or  more  of  the 
types  comprising  any  such  kind  of 
tobacco  shall  be  treated  as  a  "kind  of 
tobacco"  for  the  purposes  of  the  Act  if 
the  Secretary  finds  that  there  is  a 
difference  in  supply  and  demand 
conditions  among  such  types  of  tobacco 
which  results  in  a  difference  in  the 
adjustments  needed  in  the  marketings 
thereof  in  order  to  maintain  supplies  in 
line  with  demand.  Pursuant  to  this 
authority,  the  Secretary  has  issued  a 
determination  (15  FR  8214)  that  type  48 
tobacco  shall  be  treated  as  a  separate 
kind  of  tobacco  for  purposes  of 
marketing  quotas  and  price  support. 
Also  pursuant  to  such  authority,  the 
Secretary  has  issued  a  determination  (22 
FR  367)  that  beginning  with  the  1957-58 
marketing  year,  cigar-binder  (types  51- 
52)  shall  be  treated  as  a  separate  kind  of 
tobacco  for  purposes  of  marketing 
quotas  and  price  support  Type  45 
tobacco  is  no  longer  grown.  No  further 
action  under  this  section  is 
contemplated  at  this  time. 

Section  312(c)  of  the  Act  provides 
that,  within  30  days  after  a  national 
marketing  quota  is  proclaimed  in 
accordance  with  section  312(a)  of  the 
Act  for  a  kind  of  tobacco,  the  Secretary 
shall  conduct  a  referendum  of  farmers 
engaged  in  the  production  of  the  crop  of 


such  kind  of  tobacco  harvested 
immediately  prior  to  the  holding  of  the 
referendum  to  determine  whether  such 
farmers  are  in  favor  of  or  opposed  to 
such  quotas  for  the  next  three 
succeeding  marketing  years.  If  more 
than  one-third  of  the  farmers  voting  in  a 
referendum  for  a  kind  of  tobacco  oppose 
the  quotas,  such  results  shall  be 
proclaimed  by  the  Secretary  and  the 
national  marketing  quotas  so 
proclaimed  shall  not  be  in  effect,  but  the 
results  shall  in  no  way  affect  or  limit  the 
subsequent  proclamation  and 
submission  to  a  referendum  of  a 
national  marketing  quota  as  otherwise 
authorized  in  section  312. 

Section  313(g)  of  the  Act  authorizes 
the  Secretary  to  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  by  dividing  the  national 
marketing  quota  by  the  national  average 
yield  for  the  5  years  immediately 
preceding  the  year  in  which  the  national 
marketing  quota  is  proclaimed.  In 
addition,  the  Secretary  is  authorized  to 
apportion  through  county  committees 
the  national  acreage  allotment  to 
tobacco  producing  farms  (less  a  reserve 
not  to  exceed  1  percent  thereof  for  new 
farms,  and  for  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments)  among  old  farms. 

Proposed  Determinations 

Accordingly,  comments  are  requested 
on  the  following  proposed 
determinations  for  the  kinds  of  tabacco 
listed  for  the  1991-92  marketing  year: 

1.  With  respect  to  fire-cured  (type  21), 
fire-cured  (types  22-23).  dark  air-cured 
(types  35-36),  Virginia  Sun-cured,  and 
cigar-filler  and  binder  (types  42-44  &  53- 
55)  tobaccos: 

a.  The  amount  of  the  reserve  supply 
level,  within  the  aggregate  range  of  185 
and  230  million  pounds; 

b.  The  amount  of  the  national 
marketing  quota  for  each  kind  of 
tobacco  for  the  1991-92  marketing  year, 
within  an  aggregate  range  of  45  million- 
65  million  pounds;  and 

c.  The  amounts  of  the  national 
acreage  allotments  to  be  reserved  for 
new  farms,  and  for  making  corrections 
and  adjusting  inequities  in  old  farm 
allotments,  within  the  aggregate  range  of 
100  and  500  acres. 

2.  With  respect  to  fire-cured  (types  21- 
23)  and  dark  air-cured  (types  35-36) 
tobacco: 

a.  The  date  or  period  of  the 
referendums  for  determining  whether 
quotas  will  be  in  effect  for  the  1991-92, 
1992-93,  and  1993-94  marketing  years 
for  such  kinds  of  tobacco;  and 
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b.  Whether  the  referendoim  shanld  be 
conducted  at  polling  places  rather  than 
by  mail  ballot  (see  7  CFR  part  717). 

Authority:  7  U.S.C  1301, 1312  and  1313. 
Signed  at  Washington,  DC  on  }«iwary  17. 

1991. 

Keith  D.  Bjerke, 

Admiaiitratof.  Agricultural  Stabihzahon  and 

Conservation  Service. 

[FR  Doc  91-159T  Rted  1-23-91;  8:45  amj 

WLUMG  CODE  M10-0fr-« 


Food  WNf  Nirtrilfon  Servtee 

Summer  Food  Service  Program  for 
Children;  Program  Reimbursement  for 


agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

summary:  This  notice  informs  the  public 
of  the  annual  adjoatmerits  to  the 
reimbursement  rates  for  meals  served  in 
the  Summer  Food  Service  Program  for 
Children  (SFSP).  These  adjustoentB 
refiect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program. 
EFFECTIVE  DATE:  January  1, 1901. 
FOR  FURTHER  INFORUATIOM  CONTACT. 
Robert  M.  Eadie,  Chief.  Policy  and 
Pro-am  Development  Branch.  Child 
Nutrition  Division.  Food  and  Nutrition 
Service,  US.  Department  of  Agriculture. 
Alexandria.  Virginia  22302  (703)  756- 
3620. 
SUPPLEMENTARV  MFORMATKHl: 

ClMBfication 

This  notice  has  been  reviewed  under 
Executive  Chiier  12291  and  has  been 
classified  as  not  mafar because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million,  will  not  caose 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions,  and  will 
not  have  significant  adverse  efTects  on 
competition,  employment,  investment, 
productivity,  innovation  or  od  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign- based  enterprises  tn 
domestic  or  export  markets. 

This  action  is  not  a  ruJe  as  defined  by 
the  Regulatory  FiexibiLty  Act  (5  US.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Redaction  Act  aS 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  induded  that  are  sat^ect  to 
approval  from  the  Office  of  Management 
i  nd  Budget. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  msss  and  is  subject  to  the 
provisions  of  Bxecutive  Order  12372 
which  requires  intergoverzuBental 
consultation  with  State  and  Local 
officials.  (7  CFR  pari  3015,  subpart  V. 
and  final  rule  related  notice  published  at 
48  FR  29114.  )iiBe  24, 19B3}. 

Definitions 

The  terms  used  in  this  Notice  shall 
have  the  maamng  ascribed  to  tbcm  in 
the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  Part  225). 

Background 

Pursuant  to  section  13  of  the  National 
School  Lunch  Act  (42  U.SC.  1761)  and 
the  regulations  governing  the  SFSP  (7 
CFR  part  225),  notice  is  hereby  given  of 
adjustments  in  Program  pajTnents  for 
meals  served  to  children  participating  in 
the  SFSP  during  the  1991  Program. 
Adjustments  are  based  on  changes  in 
the  food  away  from  hon»e  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers  for  the  period  November 
1989  through  November  1990. 

The  new  reimbursement  rates  in 
dollars  are  as  follows- 

Maximum  Pes  Meal  Reimbursement 
Rates 

Operating  Costs 

Breakfast liJ875 

Lunch  or  supper.—.- - - 1.9550 

Supplement - — .•  -5125 

Administrative  Costs 

a.  For  meals  served  at  rural  or  self- 
preparation  sites: 

Breakfast -lOOO 

Lunch  or  supper ~~. IKO 

Supplement •''500 

b.  For  meals  served  at  other  types  of 

sites: 

Breakfast 0800 

Lunch  or  supper 1550 

Supplement . .0400 


The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sportsors  will  be  based  upon  these 
Ptogram  reimbursement  rates  and  the 
number  of  meals  for  each  type  served. 
The  above  reimbursement  rates,  before 
being  rounded-off  to  the  nearest 
quarters-cent,  represent  a  4.56  per  cent 
increase  during  1990  (from  129.5  in 
Noven»ber  19B9  to  135.4  in  November 
1990)  in  the  food  away  from  home  series 
of  the  Consumer  Price  Index  for  All 
Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 


Authoiity:  Sees.  9. 13  and  14.  Natioaal 
School  UKMch  Act  as  MBeoiled  (42  lI.S.n. 
1758. 17ai  and  1782s). 

Dated:  iaBosry  17. 1901. 
Betty  )o  KMmb. 

Administrator,  Food  and  NutrtUon  Service. 
[FR  Doc  9i-lta4  Filed  1-23-91:  »45  am] 
BILUNO  COeC  M10-3S-M 

The  Emergency  Food  Asetetanco 
Program;  AvitaMNty  of  CMMMtdlUai 
for  Fiscal  Vev  1«t1 

AAEMCY:  Food  and  Nutrition  Serv>ce. 

USDA. 

ACTtON:  Notice. 


summary:  This  notice  annoimces:  (1) 
The  surplus  and  purchased  commodtties 
that  will  be  available  for  donation  to 
households  under  The  Emergency  Food 
Assistance  Program  (TEFAP):  and  (2) 
the  cocamodities  that  will  be  available 
for  donation  to  soup  kitchens  and  food 
banks.  The  commodities  made  available 
under  this  notice  shall  be  directed  to 
needy  persons,  including  unempJoyed 
and  honieless  persons. 
EFFECTIVE  DATE:  October  1. 1990 
FOR  FURTHER  INFORMATION  CONTACT. 
Diane  Berger,  Head.  Policy  and  Family 
Assistance  Section.  Food  Distribution 
Division,  Park  Office  Center. 
Alexandria,  Virginia  22302  or  lelepboP" 
(703)  756-3660. 
SUPMfMENTARIV  INFORMATION: 

Background  and  Need  for  Action 

Surplus  Commodities 

Donations  of  surplus  commodities  to 
needy  households  were  initiated  in  1981 
as  pari  of  efforts  to  reduce  stockpiles  of 
government-owned  commodities.  These 
donations  responded  to  concern  over 
the  costs  to  taxpayers  of  storing  vast 
quantities  of  foods,  while  at  the  same 
time  there  were  persons  in  need  of  food 
assistance. 

The  Temporary  Emergency  Food 
Assistance  Program  was  codified  in  title 
II  of  Public  Law  9^-8,  the  Temporary 
Emergency  Food  Assistance  Act 
(TEFAA)  of  1963,  as  amended  (7  U.S.C 
612c  note).  Foods  made  available  for 
distribution  under  TEFAA  were  limited 
to  amounts  determmed  by  the  Secretary 
to  be  in  excess  of  the  quanUlies  needed 
to  carry  out  other  programs,  including 
Commodity  Credit  Corporation  (CCC) 
sales  obbgations  and  donations  to  otber 
domestic  food  assistance  programs.  As 
noted  above,  the  prograin  and  the  act 
that  codified  it  originaily  referred  to 
"tempcHary"  emergency  food  assistance. 
However,  on  November  2&,  1990 
pursuant  to  section  1772(a)  and  (c)  of 
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Public  Law  101-624.  title  XVII,  the 
Mickey  Leland  Memorial  Domestic 
Hunger  ReUef  Act,  the  progrm  was 
reauthorized  for  an  additional  five  years 
and  the  term  "temporary"  was  deleted 
from  the  title  of  the  legislation. 
Nevertheless,  since  the  public  is  familiar 
with  the  acronyms  TEFAA  and  TEFAP, 
the  Department  will  retain  the  acronyms 
by  capitalizing  the  word  "The"  where  it 
precedes  the  name  of  the  Emergency 
Food  Assistance  Act  or  Program. 

The  Secretary  of  Agriculture 
anticipates  that  the  following  surplus 
commodities  acquired  by  the  CCC  under 
its  price-support  activities  will  be  made 
available  in  the  noted  amounts  for 
distribution  through  The  Emergency 
Food  Assistance  Program  during  Fiscal 
Year  1991:  Butter.  72  million  pounds; 
flour,  144  million  pounds;  and  commeal. 
48  million  pounds.  Five  million  pounds 
of  honey  were  donated  through 
November  1990.  but  the  surplus  has 
been  reduced  to  the  point  where 
distribution  through  this  program  is  not 
currently  feasible.  The  actual  types  and 
quantities  of  commodities  made 
available  by  the  Department  may  differ 
from  the  above  estimates  because  of 
agricultural  production,  market 
conditions  and  the  distribution  of  these 
donated  foods  to  other  domestic  outlets. 

Purchased  Commodities 

In  recent  years,  the  supply  of 
available  surplus  commodities  has  been 
drastically  reduced.  These  reductions 
are  the  result  of  changes  in  the 
agricultural  price-support  programs 
which  have  brought  supply  and  demand 
into  better  balance,  and  accelerated 
donations  and  sales.  Congress 
responded  to  the  reduced  availability  of 
surplus  commodities  with  section  104  of 
the  Hunger  Prevention  Act  of  1988, 
Public  Law  100-435,  which  added 
sections  213  and  214  to  the  TEFAA. 
Those  sections  required  the  Secretary  to 
purchase,  process,  and  distribute 
commodities  for  household  consumption 
in  addition  to  those  surplus  commodities 
otherwise  provided  under  TEFAP  for 
Fiscal  Years  1989  and  1990.  In  section 
110  of  the  Hunger  Prevention  Act. 
Congress  also  required  the  Secretary  to 
purchase,  process  and  distribute 
commodities  for  soup  kitchens  and  food 
banks  for  Fiscal  Years  1989-91. 

As  mentioned  previously,  title  XVII  of 
Public  Law  101-624,  entitled  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act.  was  enacted  on  November 
28, 1990.  Section  1772(e)  of  the  Leland 
Act  amends  section  214(e)  of  the  TEFAA 
to  authorize  appropriations  for  Fiscal 
Years  1991  through  1995  to  purchase, 
process,  and  distribute  additional 
commodities  for  household 


consumption.  For  Fiscal  Year  1991,  $120 
million  has  been  appropriated  for 
additional  commodities  for  household 
use.  Section  1774(a)(3)  of  the  Leland  Act 
amended  section  110(c)  of  the  Hunger 
Prevention  Act  to  authorize 
appropriations  for  Fiscal  Years  1992 
through  1995  to  purchase,  process,  and 
distribute  additional  commodities  for 
soup  kitchens  and  food  banks.  For 
Fiscal  Year  1991,  $32  million  has  been 
appropriated. 

The  following  is  the  list  of  additional 
commodities  that  the  Department 
anticipates  purchasing  for  distribution  to 
households  through  TEFAP  during  this 
Fiscal  Year— rice,  cheese,  raisins,  and 
the  following  canned  foods;  vegetarian 
beans,  green  beans,  pears,  applesauce, 
and  pork  or  beef.  The  market  price  for 
cheese  has  recently  dropped,  thereby 
making  it  affordable  in  sufficient 
quantities  for  nationwide  distribution  to 
households.  Cheese  will  be  purchased 
as  long  as  market  conditions  permit. 
Peanut  butter,  a  product  distributed  in 
Fiscal  Year  1990  to  both  households  and 
soup  kitchens/ food  banks,  has  been 
subject  to  recent  price  increases  which 
have  rendered  it  unaffordable  at  this 
time  for  either  program.  The  Department 
anticipates  the  purchase  of  the  following 
commodities  for  distribution  to  soup 
kitchens  and  food  banks— dry  beans, 
nonfat  dry  milk,  and  the  following 
canned  foods:  peaches,  pears,  apricots, 
applesauce,  apple  juice,  com.  green 
beans,  and  pork  or  beef.  The  amounts  to 
be  purchased  will  depend  on  the  prices 

USDA  must  pay 
Dated:  January  17, 1991. 

B«tty  |o  Nelson, 

Administrator 

[FR  Doc  91-1650  Filed  1-23-91;  8:45  am] 

KUJNO  COM  MIO-JO-M 


FBCtlity  no.,  name  •nd  location 
o4  dockyard 


Date  of  postng 


CO-155.   Four  Comers  Live-  1  Oecerntw  12, 

stock  Commwsion.  Inc.,  He-  I      '980. 

tperue,  Coloredo. 
IN-164.  Sooth  Central  Indiana    Decemt)er  3.  1990. 

Livestock  Mktg.  Corp..  M«l- 

town.  Indiana. 


Done  at  Washington.  DC  this  18th  day  of 
January,  1991. 
Harold  W.  Davis, 

Director.  Livestock  Marketing  Divisioil. 
Packers  and  Stockyards  Administration. 
(FR  Doc.  91-1661  Filed  1-23-91;  8:45  am] 

BiLUNa  COOC  341IM(0-M 


Packers  and  Stockyards 
Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  markets 
named  below  were  stockyards  as 
defined  by  section  302(a).  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  section  302(b).  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act.  1921.  as  amended  (7 
U.S.C.  181  e/se<7.]. 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

(Docket  46-901 

Foreign-Trade  Zone  72— Indianapolis, 
Indiana;  Application  for  Subzone, 
Toyota  Industrial  Equipment 
Manufacturing,  Inc^  Plant  Columbus, 
IN 

The  comment  period  for  the  above 
case,  involving  a  proposed  special- 
purpose  subzone  for  the  forklift  truck 
manufacturing  plant  of  Toyota  Industrial 
Equipment  Manufacturing.  Inc.  (55  FR 
49662. 11/30/90).  is  extended  to  March  4. 
1991,  to  allow  interested  parties 
additional  time  in  which  to  comment  on 
the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  shall 
include  5  copies.  Material  submitted  will 
be  available  at:  Office  of  the  Executive 
Secretary.  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  room 
2835. 14th  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20230, 

Dated:  January  18. 1991. 
John  ].  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc.  91-1668  Filed  1-23-91;  8:45  am) 

BIUUNO  COOC  3510-Oft-M 


[Order  No.  506] 


Resolution  and  Order  Approving  the 
Application  of  the  Greater  Gulf  port/ 
Blloxl  Foreign-Trade  Zone,  Inc.,  for  a 
Speclal-Purpose  Subzone  for  Ingalls 
Shipbuilding,  Inc.  In  Pascagoula,  MS. 
Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u). 
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the  Foreign-Trade  Zones  Board  (the 
Board)  has  adopted  the  following 
Resolution  and  Order; 

The  Board,  having  considered  the 
matter,  hereby  orders; 

After  consideration  of  the  application  of 
The  Greater  Gulfport/Biloxi  Foreign-Trade 
Zone,  Inc..  grantee  of  FTZ  92.  filed  with  the 
Foreign-Trade  Zones  Board  (the  Board)  on 
September  27, 1989.  requesting  special- 
purpose  subzone  status  for  the  shipyard  of 
Ingalls  Shipbuilding.  Inc.  in  Pascagoula, 
Mississippi,  within  the  Pascagoula  Customs 
port  of  entry,  the  Board,  finding  that  the 
requirements  of  the  Foreign-Trade  Zones  Act, 
as  amended,  and  the  FTZ  Board's  regulations 
would  be  satisfied,  and  that  the  proposal 
would  be  in  the  public  interest  if  approval  is 
subject  to  the  following  conditions:  (1)  Any 
steel  mill  products,  including  plate,  angles, 
shapes,  channels,  rolled  steel  stock,  bars, 
pipes  and  tubes,  and  not  incorporated  into 
merchandise  otherwise  classified,  and  which 
is  used  in  manufacturing,  shall  be  subject  to 
Customs  duties  in  accordance  with 
applicable  law.  if  the  same  item  is  then  being 
produced  by  a  domestic  steel  mill:  and  (2)  in 
addition  to  the  annual  report.  Ingalls  shall 
advise  the  Board's  Executive  Secretary  as  to 
significant  new  contracts  with  appropriate 
information  concerning  foreign  purchases 
otherwise  dutiable,  so  the  Board  may 
consider  whether  any  foreign  dutiable  items 
are  being  imported  for  manufacturing  in  the 
subzone  primarily  because  of  subzone  status 
and  whether  the  Board  should  consider 
requiring  Customs  duties  to  be  paid  on  such 
items. 

The  Secretary  of  Commerce,  as  Chairman 
and  Executive  Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority  and 
appropriate  Board  Order. 

Grant  of  Authority  to  Establish  a 
Foreign-Trade  Subzone  at  the  Shipyard 
of  Ingalls  Shipbuilding,  Inc.  in 
Pascagoula,  Mississippi 

Whereas,  by  an  act  of  Congress 
approved  June  18, 1934,  an  Act  To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S,C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Whereas,  the  Board's  regulations  (15 
CFR  400.304)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
carmot  serve  the  specific  use  involved, 
and  where  a  significant  public  benefit 
will  result; 

Whereas.  The  Greater  Gulfport/Biloxi 
Foreign-Trade  Zone,  Inc..  grantee  of 
Foreign-Trade  Zone  92.  has  made 


application  (filed  September  27. 1989. 
FTZ  Docket  20-89.  54  FR  42318. 10-16- 
89).  in  due  and  proper  form  to  the  Board 
for  authority  to  establish  a  special- 
purpose  subzone  at  the  shipyard  of 
Ingalls  Shipbuilding.  Inc..  in  Pascagoula. 
Mississippi; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 
opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and. 

Whereas.  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  would  be  satisfied 
and  that  the  proposal  would  be  in  the 
public  interest  if  approval  were  given 
subject  to  the  restriction  in  the 
resolution  accompanying  this  action; 

Now.  therefore,  in  accordance  with 
the  application  filed  September  27, 1989. 
the  Board  hereby  authorizes  special- 
purpose  subzone  status  at  the  shipyard 
of  Ingalls  Shipbuilding,  Inc.  in 
Pascagoula,  Mississippi,  designated  on 
the  records  of  the  Board  as  Foreign- 
Trade  Subzone  92B,  and  as  described  on 
the  maps  and  drawings  accompanying 
the  application,  said  grant  of  authority 
being  subject  to  the  provisions  and 
restrictions  of  the  Act  and  regulations 
issued  thereunder,  and  to  the  condition 
in  the  resolution  accompanying  this 
action,  and  also  to  the  following  express 
conditions  and  limitations; 

Activation  of  the  subzone  sites  shall 
be  commenced  within  a  reasonable  time 
from  the  date  of  issuance  of  the  grant, 
and  prior  thereto  the  Grantee  shall 
obtain  all  necessary  permits  from 
federal,  state,  and  municipal  authorities. 

Officers  and  employees  of  the  United 
States  shall  have  free  and  unrestricted 
access  to  and  throughout  the  foreign- 
trade  subzone  facilities  in  the 
performance  of  their  official  duties. 

The  grant  shall  not  be  construed  to 
relieve  responsible  parties  from  liability 
for  injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  subzone.  and  in  no  event  shall 
the  United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  witness  whereof,  the  Foreign-Trade 
Zones  Board  has  caused  its  name  to  be 
signed  and  its  seal  to  be  affixed  hereto 
by  its  Chairman  and  Executive  Officer 
or  his  delegate  at  Washington.  DC,  this 


17th  day  of  January,  1991,  pursuant  to 
Order  of  the  Board. 
Eric  I.  GarfiiikeL 

Assistant  Secretory  of  Commerce  for  Import 
Administration.  Chairman.  Committee  of 
Alternates.  Foreign-Trade  Zones  Board 
[FR  Doc.  91-1867  Filed  1-23-91;  8:45  am] 

WUJiM  COOC  IS10-0»-ll 

International  Trade  Administration 

[A-5aS-019] 

Cyanuric  Acid  From  Japan:  Final 
Results  of  Administrative  Review 

AOENCV:  International  Trade 
Administrabon,  Import  Administration. 
Department  of  Commerce. 
ACTtOM:  Cyanuric  acid  from  Japan;  final 
results  of  antidumping  duty 
administrative  review^ 

summary:  On  November  19. 1990,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  finding  on 
cyanuric  acid  from  Japan  (55  FR  48145). 
This  review  covers  one  manufacturer/ 
exporter  of  cyanuric  acid  to  the  United 
States  and  one  trading  company  for  the 
period  April  1, 1989,  through  March  31, 
1990.  The  final  margin  assigned  to 
Shikoku  Chemicals  Co.  (Shikoku)  and 
Mitsubishi  Corporation  (Mitsubishi),  an 
unrelated  trading  company,  is  10.93 
percent 

EFFECTTVf  DATE  January  24, 1991. 
FOR  FURTHER  INFOflMATION  CONTACT: 
Carole  A.  Showers  or  Julie  Anne 
Osgood.  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-3217  and  377-0167, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  January  la  1990,  the  Department 
published  the  final  results  of  its  most 
recently  completed  administrative 
reviews  which  covered  the  periods  April 
1, 1985,  through  March  31, 1986,  and 
April  1, 1986.  through  March  31. 1987  (55 
FR  1690).  The  preliminary  results  of  the 
antidumping  duty  administrative 
reviews  covering  the  periods  April  1, 
1987,  through  March  31, 1988.  and  April 
1, 1988,  through  March  31, 1989.  for  the 
order  on  cyanunc  acid,  were  published 
on  January  3, 1991  (54  FR  239).  This 
notice  also  included  the  preliminary 
results  of  the  antidumping  duty 
administrative  reviews  for  the  orders  on 
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dicfaloro  iaocyanuratas  (OCA)  and 
trichloro  isocyanuric  acid  (TCA)  (the 
"chlorinated  derivatives"  of  cyanuric 
acid)  covering  the  periods  April  1. 1S87. 
throeeh  March  31, 1968,  and  April  t 
1S88.  throagh  Novamber  aa  1988,  the 
"gap"  reriew  period.  The  Department  is 
conducting  this  gap  review  aa  a  result  of 
its  tentative  determination  to  revoke  the 
order  with  respect  to  the  chlorinated 
derivethree  (S3  PR  46806).  The 
Department  will  make  its  final 
determination  whether  to  revoke  the 
order  with  respect  to  the  chlorinated 
derivatives  upon  completion  of  the  sixth 
or  gap  review.  We  have  conducted  a 
review  of  cyanuric  acid  separate  from 
its  chlorinated  derivatives  for  the  period 
covered  by  this  review,  April  1, 1989,  to 
March  31. 1990. 

On  November  19. 1990,  the 
Department  published  in  the  Federal 
Register  (55  FR  48145)  the  preliminary 
results  of  this  administratrve  review  on 
cyanuric  acid  from  Japan.  We  gave 
interested  parties  an  opportunity  to 
corameot  on  the  preliminary  results. 
Neither  petitioner  nor  respondents 
suboutted  coounents.  in  accordance 
with  1 3S3.38  of  the  Department's 
regulationa,  within  the  time  limits 
specified  in  the  notice  of  preliminary 
results.  The  Department  has  now 
completed  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  cyanuric  acid  (also  known 
as  isocyanuric  acid),  used  in  the 
swimming  pool  trade.  Cyanuric  acid  is 
sold  in  three  basic  consistencies: 
powder,  granular,  and  tablet.  Prior  to  the 
review  period,  cyanuric  add  was 
claeslBabie  under  item  425.1050  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  Since  January  1. 
1989.  the  merchandise  is  classifiable 
under  item  2833.8B.S0.50  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  cyanuric  acid  to  the  United 
State*  and  one  trading  company  for  the 
period  April  1. 1986.  through  March  31. 
1990. 

Uee  of  Beat  Infonnadon  Available 

We  have  determined,  in  accordance 
with  section  778(c)  of  tiie  Act  that  the 
use  of  best  information  available  is 
appropriate  for  entries  of  the  subject 
merchandise  from  Shikoku  and 
Mitsubishi. 


In  deciding  what  to  use  as  bat 
information  available,  i  353.37(b)  of  the 
Department's  regulations  provides  that 
the  Department  may  take  into  account 
whether  a  party  refuses  to  provide 
requested  information.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  best  information 
available.  When  a  company  refuses  to 
provide  the  information  requested  in  a 
timely  manner,  or  otherwise 
significantly  impedes  the  Department's 
review,  the  Department  assigns  to  that 
company  the  highest  margin  for  the 
subject  merchandise  of:  (1)  The  highest 
margin  calculated  for  that  company  in 
any  previous  review;  (2)  the  highest 
margin  calculated  for  any  respondent 
that  supplied  adequate  responses  in  this 
review:  or,  (3)  the  margin  for  that 
company  calculated  in  the  less  than  fair 
value  (LTFV)  investigation. 

As  explained  in  our  preliminary 
results,  Shikoku  and  Mitsubishi  refused 
to  respond  to  the  Department's  request 
for  information.  Therefore,  as  best 
information  available,  we  have  assigned 
the  rate  from  the  LTFV  investigation, 
10.93  percent.  Furthermore,  we  have 
established  one  rate  for  cyanuric  acid 
produced  by  Shikoku  because  there  is 
no  evidence  that  Shikoku  was  unaware 
that  such  merchandise  was  destined  for 
the  United  States  when  sold  to 
Mitsubishi 

Final  Results  of  the  Review 

We  determine  the  margins  to  be: 


Marxi<«cturar  /  exporter 

Tuna  poriod 

Mw- 

gm 

cent) 

SMoku  Chamicatt  Co 

04/1/B»-3/31/90 

10.93 

Nnrhe  Department  will  instinict  the 
Customs  Service  to  assess  antidumping 
duties  on  all  apppropriate  entries.  The 
Department  will  issue  appraisement 
instructions  for  each  exporter  directly  to 
the  Customs  Service. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
these  final  results  of  administi-ative 
review  for  all  shipments  of  cyanuric 
acid  from  Japan  that  are  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act:  (1)  The  cash  deposit  rate  for 
any  shipments  of  this  merchandise 
manufactured  or  exported  by  the 
remaining  known  manufacturers/ 
exporters  not  covered  in  this  review  will 
continue  to  be  at  the  rate  published  in 
the  final  results  of  the  most  recently 
completed  review  applicable  to  each  of 
these  firms  (55  FR  1690,  January  16, 


1990):  (2)  the  cash  deposit  rate  for  the 
companies  included  in  this  review  will 
be  that  established  in  the  final  results  of 
this  administrative  review;  and  (3)  the 
cash  deposit  rate  for  any  future  entries 
of  this  merchandise  from  a  new 
producer  and/or  exporter,  not  covered 
in  this  or  prior  administrative  reviews, 
whose  first  shipments  occurred  after 
March  31, 1990,  and  who  is  unrelated  to 
any  reviewed  firm,  will  be  5.76  percent. 
(This  is  the  calculated  rate  applicable  to 
new  manufacturers  and/or  exporters 
from  the  most  recently  completed 
administrative  review  where  shipments 
were  made.) 

These  deposit  requirements  are 
effective  for  all  shipments  of  cyanuric 
acid  from  Japan  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  §  353.22(c)(5)  of  the 
Department's  regulations. 

Dated:  January  17. 1991 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Inipcri 

Administration. 

(FR  Doc.  91-1873  Filed  1-23-91;  8:45  am] 

BILUMQ  COOE  3S10-OS-M 


[A-570-S02] 

Iron  Construction  Castings  From  th« 
Ptople's  Republic  of  Ctitna;  Rnal 
Results  of  Antidumping  Duty 
Administrattvs  Rsvlsw 

AOENCY:  International  Trade 
Administi-ation/Import  Administi-ation, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  June  5, 1990  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  die  antidumping  duty  order  on 
iron  construction  castings  from  the 
People's  Republic  of  China.  iTie  review 
covers  the  periods  May  1, 1987  through 
April  30, 1988  and  May  1. 1988  through 
April  30, 1989. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Baaed  on  our 
analysis  of  the  comments  received,  the 
final  results  are  changed  from  those 
presented  in  the  preliminary  results. 
EFFECTIVE  DATE:  January  24. 1991. 
ROM  FUMTHtfl  INFOMNA-nON  CONTACT: 

Laurel  LaCivita  or  Laurie  Lucksinger, 
Office  of  Antidumping  Compliance 
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International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  5, 1990,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (55  FR  22939)  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
iron  construction  castings  from  the 
People's  Republic  of  China  (PRC)  (51  FR 
17222.  May  9, 1986).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  (the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  iron  construction  castings, 
limited  to  manhole  covers,  rings  and 
frames;  catch  basin  grates  and  frames; 
cleanout  covers  and  frames  used  for 
drainage  or  access  purposes  for  public 
utility,  water  and  sanitary  systems;  and 
valve,  service  and  meter  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  or 
gas  meters.  These  acticles  must  be  of 
cast  iron,  not  alloyed,  and  not  malleable. 
Until  January  1, 1989,  iron  construction 
castings  were  classified  under  items 
657.0950  and  657.0990  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classified  under  the 
Harmonized  Tariff  System  (HTS)  item 
numbers  7325.10.00.00  and  7325.10.00.50. 
The  HTS  and  TSUSA  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

These  reviews  cover  the  periods  May 
1, 1987  through  April  30, 1988  and  May  1. 
1988  through  April  30, 1989. 

As  we  stated  in  our  preliminary 
results  of  administrative  review,  the 
PRC  is  a  state-controlled  economy  for 
purposes  of  these  administrative 
reviews.  We  initiated  the  1987-1988 
review  prior  to  the  effective  date  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (1988  Act),  and.  therefore, 
used  the  hierarchy  of  preferences  for 
determination  of  foreign  market  value 
(FMV)  contained  in  section  773(c)  of  the 
Tariff  Act  for  that  review.  In  accordance 
with  the  Tariff  Act  prior  to  the  1988 
amendments.  S  353.8  of  the  Commerce 
regulations  (1988)  establishes  a 
preference  for  determining  FMV  based 
upon  sales  prices  or  costs  in  a  non-state- 
controlled-economy  country  at  a  stage 
of  economic  development  comparable  to 
that  of  the  state-controlled-economy 
country. 


For  the  1987-1988  review,  we 
attempted  to  identify  producers  or 
exporters  of  iron  construction  castings 
in  India,  Indonesia,  Pakistan,  the 
Philippines,  Sri  Lanka,  Bolivia,  Jamaica, 
Morocco,  Zambia  and  Zimbabwe, 
countries  which  are  determined  to  be 
comparable  to  the  PRC  in  stage  of 
economic  development.  We  were  able  to 
identify  and  contact  iron-construction- 
castings  producers  in  the  Philippines, 
Morocco,  Bolivia  and  Jamaica.  We 
requested  both  sales  and  cost 
information  concerning  the  merchandise 
covered  by  the  1987-1988  review. 
However,  none  of  the  firms  responded. 
We  were  also  unsuccessful  in 
identifying  producers  or  exporters  of 
iron  construction  castings  in  any  of  the 
other  countries. 

Therefore,  in  accordance  with 
S  353.8(c)  of  the  Commerce  regulations 
(1988).  we  calculated  FMV  based  on  the 
Chinese  factors  of  production  as  valued 
in  a  non-state-controlled-economy 
country  at  a  stage  of  economic 
development  comparable  to  that  of  the 
PRC.  Since  we  were  able  to  obtain 
sufficient  company-specific  information 
from  producers  of  the  subject 
merchandise,  we  valued  the  Chinese 
factors  of  production  using  pubHcly 
available  statistical  sources.  The 
Philippines  is  the  only  country  at  a 
comparable  level  of  development  to  the 
PRC  for  which  we  could  locate  sufficient 
information  to  satisfy  the  requirements 
of  our  analysis. 

For  the  1988-1989  review,  we  used  the 
hierarchy  of  preferences  contained  in 
the  1988  Act  determining  FMV  by  using 
the  factors  of  production  according  to 
section  773(c)(3)  of  the  Tariff  Act.  We 
valued  the  Chinese  factors  of  production 
using  publicly  available  data  from  the 
Philippines,  as  we  did  in  the  1987-1988 
review.  As  in  1987-1988,  the  Philippinei 
was  the  only  country  at  a  comparable 
level  of  development  to  the  PRC  for 
which  we  could  locate  information  to 
satisfy  the  requirements  of  our  analyses 

In  the  course  of  the  1987-1988  review, 
the  Beijing  and  Guangdong  branches  of 
the  China  National  Metals  and  Minerals 
Import  and  Export  Corporation  (Minmet 
Beijing  and  Guangdong  Minmetals. 
respectively)  separately  claimed  that 
each  had  changed  in  status  from 
branches  of  the  China  National  MetaU 
and  Minerals  Import  and  Export 
Corporation  to  separate  corporate 
entities  since  the  original  investigation 
of  sales  at  less  than  fair  value.  Each 
claimed  that  they  adopted  new  names 
after  the  July  1. 1987  separation  from  the 
national  corporation.  In  our 
supplemental  questionnaire  for  the 
1987-1988  review,  we  asked  respondents 
to  describe  and  document  the  changes 


which  occurred  between  them  and  the 
national  import/export  corporation. 

Minmet  Beijing  provided  certification 
from  the  Ministry  of  Foreign  Economic 
Regulations  and  Trade  stating  that 
Beijing  Metals  and  Minerals  Import  and 
Export  Corporation  has  been  separated 
from  China  National  Metals  and 
Minerals  Import  and  Export 
Corporation.  The  certification  noted  that 
Minmet  Beijing  became  an  independent 
legal  entity  beginning  on  July  1, 1987.  It 
stated  that  Minmet  Beijing  maintains 
independent  accounting  and  is  self- 
responsible  for  profits  and  losses.  The 
certification  statement  further  noted  that 
the  change  in  status  occurred  pursuant 
to  the  regulations  of  the  State  Council 
and  the  Ministry  of  Foreign  Economic 
Regulations  and  Trade.  Although 
Guangdong  Minmetals  made  similar 
claims  concerning  its  independence, 
accounting  system,  and  accountabihty 
for  its  own  profits  and  losses,  it  did  not 
provide  ministerial-level  certification  to 
this  effect. 

Minmet  Beijing  and  Guangdong 
Minmetals  also  provided  copies  of 
business  licenses  issued  in  1988  and 
1989,  letterhead  and  business  cards 
respectively  identifying  the  names  of  the 
enterprises  as  Beijing  Metals  and 
Minerals  Import  and  Export  Corporation 
and  Guangdong  Metals  and  Minerals 
Import  and  Export  Corporation.  The 
licenses  show  that  each  entity  is  a  state- 
owned  corporation. 

Subsequent  review  of  the  information 
on  the  record  has  led  us  to  reevaluate 
the  claims  made  by  Minmet  Beijing  and 
Guangdong  Minmetals  with  respect  to 
separation  and  independence  from  the 
national  corporation  for  the  following 
reasons: 

—The  ministerial-level  certification 
provided  Minmet  Beijing  applies  only 
to  the  Beijing  Branch  of  the  China 
National  Metals  and  Minerals  Import 
and  Export  Corporation,  and  does  not 
address  the  relationship  between  the 
national  corporation  and  any  of  its 
other  provincial  and  municipal  (city) 
branches. 
— Minmetals  Beijing  submitted  a 
contract  dated  February  27. 1989,  on 
the  public  record,  identifying  the  name 
of  the  contracting  party  as  the  Beijing 
(City)  Branch  of  the  China  National 
Metals  and  Minerals  Import  and 
Export  Corporation.  The  contracting 
party  is  explicitiy  identified  as  a 
municipal  branch  of  a  national 
organization.  Furthermore,  the 
contract  was  entered  into  more  than 
18  months  after  the  reported  date  of 
separation  and  occurs  during  the 
1986-1989  review. 
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—The  U.S.  Cutrtoms  Service  proYWed 
reoord*  of  sevenl  •ntrie*.  which 
tncfada  invoicet,  identlfyiin  the 
•xpoftiog  entitiee  u  the  Annul 
(Province)  Bnnch.  the  Beijing  (Qty) 
Branch,  the  Guuigdong  (Province) 
Branch  and  tiie  Liaoning  (ftxivince) 
Branch  of  the  China  National  Metais 
and  Mineral*  Import  and  Export 
Corporatioo.  In  addition,  the  U^ 
Cuatoma  Service  provided  entries  and 
invoices  from  the  Liaoning  Branch  of 
the  China  National  Machinery  Import 
and  Export  Corporation.  In  each  of  the 
examples  cited  above,  the  exporter  is 
identified  on  the  invoices  as  either  the 
provincial  or  municipal  (city)  branch 
of  a  national  import/export 
corporation. 

These  contradictory  indications  have 
led  us  to  reevaluate  the  claims  of 
Minmet  Beijing  and  Gnangdong 
Minmetals  concerning  independence 
from  their  national  import/export 
corporation.  We  believe  these 
indications  show  that  Minmet  Beijing 
and  Guangdong  Minmetals  have 
continued  to  conduct  their  business  as 
branch  ofRces  of  Ae  China  National 
Metah  and  Minerals  Import  and  Export 
Corporation.  For  the  purposes  of  these 
final  reaults  of  administrative  review, 
we  regard  them  as  parts  of  a  single 
import/export  corporation. 

In  reevahiating  our  preliminary 
decision  to  apply  separate  margins  to 
individual  branches,  we  have  examined 
the  record  to  determine  whether  we 
have  information  which  indicates  that 
the  national  import/export  corporations 
are  independent  from  one  another.  We 
have  found  no  such  information.  The 
respondents  stated  in  their 
questionnaire  responses  that  they  were 
state-owned  entities.  Our  determinadon 
that  the  PRC  is  a  state-controlled 
economy  in  which  all  entities  are 
presumed  to  export  under  the  control  of 
the  state  leads  us  to  question  the 
application  of  multiple  rates,  absent  a 
clear  showing  of  legal  financial  and 
economic  independence.  Thus,  we 
conclude  that  a  single  country-wide  rate 
is  appropriate  for  this  case.  We  have 
determined  one  weighted-average 
margin  for  each  review  period  for  all 
exports  from  the  PRC  of  iron 
construction  castings. 

We  also  note  that  we  inadvertently 
omitted  the  name  of  China  National 
Machinery  Import  and  Export 
Corporation  in  our  listing  of  the  1988- 
1989  margins  in  our  notice  of 
preliminary  results  of  administrative 
review.  China  National  Machinery 
Import  and  Export  Corporation  was  one 
of  eight  producers  and  exporters  named 
in  our  notice  of  initiation  for  the  1988- 
1989  review  (54  FR  26080).  In  the  body  of 


our  preliminary  results,  we  stated  that 
only  tvro  of  these  entities,  Minmet 
Beijing  and  Guangdong  Minraetala. 
responded  to  our  questionnaires  and 
that  we  used  the  best  information 
otherwise  available  to  determine  the 
rates  for  the  non-responsive  firms. 
Therefore,  although  we  did  not 
separately  identi^  a  margin  for  China 
National  Machinery  Import  and  Export 
Company  in  our  preliminary  results  of 
review,  the  body  of  the  notice  dearly 
indicated  that  they  were  given  the  same 
rate  as  other  non-responsive  firms. 

Analyate  of  Comraenta  Recaived 

On  May  28. 1989.  we  invited 
interested  parties  to  comment  on  the 
appropriate  factor  values  and  valuation 
methodologies  for  each  separate  factor 
of  production  reported  by  the  Chinese 
producers  of  iron  construction  castings 
in  the  1987-1988  review.  We  received 
comments  from  petitioners  and 
respondents  on  July  27, 1989.  In  addition, 
on  March  3. 1990.  we  requested 
interested  parties  to  provide  factor 
values  for  foreign  inland  freight, 
depreciation,  packing  and  water  for  the 
1988-1989  review.  Petitioners  and 
respondents  provided  these  comments 
on  March  14, 1990.  We  took  the 
comments  submitted  for  each  review 
into  account  for  our  preliminary  results. 
Once  the  preliminary  results  of 
administrative  review  were  published, 
we  invited  interested  parties  to 
comment  on  the  prelimmary  results. 
Petitioners,  respondents  and  importers 
each  submitted  case  briefs  commenting 
on  the  preliminary  results.  Similarly,  all 
parties,  with  the  exception  of  counsel 
for  South  Bay  Foundry  1989  and 
Olympic  Foundry,  importers,  submitted 
rebuttal  briefs  commenting  on  the  issues 
raised  in  the  case  briefs.  At  the  request 
of  respondents,  Minmet  Beijing  and 
Guangdong  Minmetals,  the  Department 
also  held  a  public  hearing  on  August  16. 
1990.  Counsel  for  petitioners, 
respondents  and  importers  each 
presented  arguments  summarizing  the 
issues  raised  in  the  case  and  rebuttal 
briefs.  Upon  careful  evaluation  of  the 
parties'  comments  on  the  preliminary 
results,  the  Department  has  revised  its 
calculations  for  these  final  results  of 
administrative  review.  The 
Department's  response  to  the  interested 
parties'  comments  includes  an 
explanation  of  the  Department's 
decisions  to  make,  or  not  to  make,  the 
changes  suggested  m  these  comments. 

Comment  1:  Petitioners  argue  that  the 
Department  failed  to  account  for  the 
cost  of  bolts  or  other  special  features  or 
attachments  m  its  calculation  of  the 
foreign  market  value  of  the  thirteen 


modeh  that  respondents  reported 
having  audi  features. 

Department's  position:  We  are 
satisfied  that  reapondants  did  not  fail  to 
accurately  accotmt  for  their  material 
consumption  or  labor  hours  for  the 
prodoctioD  of  iron  oonstruction  castings, 
induding  apecial  featni«a  and 
attachments.  Rcapondenta  noted  in  their 
rebuttal  brief  of  Augnst  S,  199a  that 
most  special  features  and  attachments 
were  made  of  cast  inn.  rather  than  of 
steel  stainless  steel  or  brass,  so  that  die 
material  and  labor  costs  of  producing 
the  features  and  attachments  are 
inchided  in  the  material  consumption 
and  labor  time  reported  in  the  response. 
Respondents  explained  that  certain 
special  bolts  of  brass  alloy  materials, 
which  are  not  available  in  China,  were 
supplied  to  Minmet  Beijing  by  the 
importer  at  no  cost  Therefore,  since  the 
cost  of  materials  and  labor  for  special 
features  and  attachments  is  already 
accounted  for  in  our  cakidation  of 
constructed  value,  we  have  not 
increased  the  cost  of  certain  models  to 
account  for  bolts  or  special  features  in 
the  final  resulu  of  administrative 
review. 

Comment  2:  Petitioners  argue  that  the 
Department  should  include  container 
stuffing  and  container  drayage  charges 
in  its  calculation  of  imputed  brokerage 
and  handling  charges. 

Departmait's position:  We  disagree 
that  container  stuffing  and  container 
drayage  charges  represent  brokerage 
and  handling  expenses.  Container 
stuffing  and  container  drayage  charges 
are  expenses  for  the  transport,  loading 
and  unloading  of  containers  within  a 
port.  They  are  often  included  in  ocean 
freight  charges,  although  they  are  not 
always  itemized  when  they  are  incurred. 
Since  we  have  no  reason  to  believe  that 
respondents  understated  the  reported 
ocean  freight  expense,  or  inoured 
container  stuffing  and/or  drayage 
charges,  we  have  not  adjusted  U.S.  price 
to  account  for  container  stuffing  and 
drayage  charges. 

Comment  3:  Petitioners  argue  that  the 
cost  of  aluminum  used  to  create  patterns 
should  be  included  in  the  Department's 
calculation  of  constructed  value  for  tfie 
1988-1989  review.  They  point  out  that 
the  Department  did  not  use  the  figures 
reported  by  Minmet  Beijing  in  its 
questionnaire  response.  They  note  that 
Guangdong  Miimietals  did  not  report 
aluminum  consumption  rates  for  1968- 
1989  despite  the  fact  that  diey  exported 
35  casting  models  whldi  require 
alimiinum  molds. 

Department's  position:  We  agree  that 
alumhium  consumption  should  be 
accounted  for  in  our  calculation  of 
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constructed  value.  Therefore,  we  have 
included  the  aluminum  cmsumption 
figures  reported  by  Minmet  Beijing  in 
our  calculation  of  material  cost.  Chi  the 
other  hand,  we  do  not  have  any 
indications  that  Guangdong  Minmetals 
understated  its  material  consumption, 
including  aluminum.  Therefore,  with 
respect  to  Guangdong  Minmetals  for  the 
1988-1980  review.  «ve  have  not 
increased  the  cost  of  materials  to 
account  for  additional  aluminum 
consumption. 

Comment  4:  Petitioners  ai:gue  that  the 
Department  should  use  the  highest  cost 
for  casting  models  produced  by  the 
Shaoguan  City  Foundry  and  Guangzhou 
City  Foundry  since  neither  foundry 
reported  its  factors  of  production  for  the 
1988-1980  review. 

Department's  position:  We  agree.  For 
the  final  results  of  review  in  the  1988- 
1989  period,  we  have  calculated  foreign 
market  value  for  the  castings  purchased 
by  Guangdong  Minmetals  from 
Shaoguan  City  Foundry  and  Guangzhou 
City  Foundry  using  the  highest 
constructed  value  calculated  for  any  of 
the  foundries  included  in  this  review  as 
the  best  information  available. 

Comment  5:  Petitioners  argue  that  the 
Department  should  adjust  the  U.S.  price 
to  account  for  after-sale  warehousing 
expenses  reported  by  Guangdong 
Minmetals  in  its  1968-1989  response. 

Department's  position:  We  agree  that 
an  adjustment  should  be  made  to 
account  for  after-sale  warehousing 
expenses.  Guangdong  Minmetals 
reported  that  it  stored  finished 
merchandise  in  a  warehouse  for  an 
average  of  one  week  after  the  time  of 
sale  and  before  the  time  of  shipment. 
Therefore,  because  we  are  calculating 
the  U.S.  price  on  a  purchase-price  basis, 
we  made  an  adjustment  to  constructed 
value,  using,  as  the  best  information 
otherwise  available,  petitioners' 
estimate  of  the  average  U.S.  costs  for 
storing  finished  castings  in  rented 
warehouses  during  1988. 

Comment  &■  Petitioners  argue  that  the 
Department  should  determine  whether 
Chinese  exporters  or  the  U.S.  importers 
paid  the  U.S.  merchandise  processing 
fee  of  0.17  percent  or  the  harbor 
maintenance  fee  of  0.04  percent  charged 
by  the  U.S.  Customs  Service  on  entries 
of  construction  castings  subject  to  this 
review. 

Department's  position:  Petitioners 
have  submitted  no  evidence  on  the 
record  which  indicates  that  the  Chinese 
exporters  paid  the  merchandise 
processing  fees  or  harbor  maintenance 
fees.  Since  the  U.S.  Customs  Service 
assesses  and  collects  the  merchandise 
processing  fee  and  the  harbor 
maintenance  fee  from  the  U.S. 


importers,  they  represent  an 
inappropriate  deduction  from  U.S.  price 
for  the  porpose  of  calculating  dumping 
margins.  Therefore,  we  have  not 
deducted  them  from  US.  price  in  our 
fmal  results  of  review. 

Comment  7:  Petitioners  argue  that  the 
Department  should  determine  whether 
the  respondents  have  already 
reimbursed  importers  or  agreed  to 
reimburse  importers  for  antidumping 
duties  on  sales  subject  to  diese  reviews. 

Department's  position:  Petitioners 
have  provided  no  evidence  on  the 
record  that  respondents  are  reimbursing 
importers  for  antidumping  duties  on 
sales  subject  to  these  reviews. 
Furthermore,  19  CFR  353.28  requires  that 
importers  certify  to  the  U.S.  Customs 
Service  that  they  have  not  entered  into 
an  agreement  with  the  manufacturer  or 
exporter  for  the  payment  or  refunding  of 
antidumping  duties.  Tlierefore,  any 
reimbursement  is  an  appropriate  matter 
for  the  U.S.  Customs  Service, 

Comment  8:  Respondents  argue  that 
the  Department  should  not  use  the 
official  Philippine  import  statistics  as  a 
measure  of  factor  values.  They  argue 
that  many  categories  are  basket 
categories  which  include  materials  of 
wildly  fluctuating  value. 

Department's  position:  We  are 
satisfied  that  the  official  import 
statistics  of  the  Philippines  are 
reasonable  measures  of  the  factor 
values  in  the  VRC  We  were  able  to 
accurately  identify  imports  of  virtually 
every  material  used  to  produce  iron 
construction  castings  during  each  period 
covered  by  these  administrative 
reviews,  "rhese  statistics  represent  the 
official  trade  statistics  of  the  Philippine 
government.  The  commodity 
classification  system  follows  the 
Standard  International  Trade 
Classification  of  the  United  Nations,  a 
well-respected  and  widely-used  product 
classification  system. 

With  respect  to  the  price  fluctuations 
within  each  category,  we  note  that  the 
import  prices  we  used  are  weighted- 
average  figures  calculated  on  an  annual 
basis.  This  averaging  of  import  prices 
reduces  the  effects  of  any  price 
fluctuations  which  may  occur. 

The  materials  are  imported  from  a 
variety  of  market-economy  sources. 
Therefore,  these  statistics  reflect  the 
average  price  charged  by  a  number  of 
suppliers. 

As  long  as  the  categories 
appropriately  include  the  material  used 
to  produce  iron  construction  castings, 
the  price  fluctuations  in  these  statistics 
reflect  the  supply  and  demand  in  the 
world  markets.  Due  to  the  random 
nature  of  these  fluctuations,  we  found 
no  indication  that  price  fluctuations,  as 


such,  produced  a  consistent  bias. 
Therefore,  we  determined  the  cost  of 
materials  using,  as  the  best  information 
otherwise  available,  the  wei^ted- 

average  GIF  value  of  imports  into  the 
Philippines  from  all  market-economy 
countries. 

Comment  9:  Respondents  claim  that 
the  Department  did  not  determine 
whether  the  product  classification  codes 
used  by  the  Philippine  government  in  its 
import  statistics  represent  the  type  of 
materials  actually  used  by  the  Chinese 
in  the  production  of  the  subject 
merchandise  in  the  PRC. 

Department's  position:  We 
specifically  requested  respondents  to 
provide  technical  information 
concerning  the  material  inputs  required 
to  produce  iron  construction  castings  in 
our  original  questionnaire  and  in  our 
letter  of  May  26. 1989  on  factor  values. 
We  used  the  information  provided  by 
respondents  and  consulted  technical 
manuals  to  match  the  materials  reported 
by  the  Chinese  with  the  most 
appropriate  product  categories.  We 
were  able  to  accurately  identify  imports 
of  virtually  every  material  factor  used  to 
produce  iron  construction  castings.  We 
are.  therefore,  satisfied  that  these 
classification  codes  represent  the  type 
of  materials  actually  used  m  the  Chinese 
production.  We  note  that  the 
representation  might  be  improved  if 
quality  and  form  of  the  factors  can  be 
distinguished.  However,  the  information 
provided  by  respondents  did  not  allow 
us  to  identify  the  quality  of  matenal 
used  by  the  Chinese  or  the  form  in 
which  it  was  sold  (hquid  or  solid,  highly 
pulverized  or  lumpy,  damp  or  dry). 
Therefore,  without  the  information 
required  to  limit  the  range  of  import 
values,  we  used,  as  the  best  information 
otherwise  available,  the  weighted- 
average  GIF  value  of  imports  into  the 
Philippines  to  value  direct  material 
costs. 

Comment  10:  Respondents  argue  that 
the  Department  should  not  use  the 
Miilippine  import  prices  to  determine  the 
cost  of  materials  because  few  matenals 
were  imported  from  countries  at  a 
comparable  level  of  economic 
development  to  the  PRC  They  further 
claim  that  the  import  prices  do  not 
represent  the  prices  or  costs  of  these 
materials  vdthin  the  Philippines. 

Department's  position:  The 
Philippines  produces  iron  construction 
castings,  but  it  does  not  produce  the 
materials  required  to  make  the  castings. 
1  herefore,  the  prices  of  the  imported 
matenal  factors  reflect  the  prices  paid 
by  producers  in  the  Philippines.  The 
origin  of  the  imported  materials  is 
irrelevant  as  long  as  the  average  of  the 
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import  prices  represents  the  cost  of 
producing  castings  in  the  Phihppines. 
which  is  a  country  at  a  level  of 
economic  development  comparable  to 
the  PRC. 

Comment  11:  Respondents  and 
importers  argue  that  the  Department 
should  eliminate  "aberrant"  prices  from 
the  calculations  of  the  weighted-average 
value  of  imports  into  the  Philippines. 

Department's  position:  We  are 
satisfied  that  the  weighted-average 
import  value  of  materials  represents  a 
fair  measure  of  the  prices  actually  paid 
by  producers  in  the  Philippines  for  those 
materials  for  the  reasons  set  forth  in  our 
responses  to  Comment  8  and  Comment 
9.  We  have  chosen  to  use  weighted- 
average  prices  in  order  to  avoid 
arbitrary  selections  of  "appropriate" 
values. 

Comment  12:  Respondents  claim  that 
the  Department  overstated  the  value  of 
the  indirect  materials  (sand,  wood,  clay 
binder,  banana  oil,  thinner,  talc,  coal 
powder,  etc.)  by  separately  valuing  each 
factor  according  to  its  weighted-average 
import  price  into  the  Philippines.  They 
note  that  the  import  values  for  sand 
vary  from  $46.72  metric  ton  from 
Thailand  to  $1,491.80  per  metric  ton  from 
Japan.  They  point  out  that  the 
Department  used  an  import  value  of 
sand  which  is  58  percent  higher  than  the 
import  value  of  pig  iron.  They  conclude 
that  such  discrepancies  within  the  same 
import  category  indicate  that  major 
differences  exist  in  the  types  of  sand 
imported  into  the  Philippines  from  other 
countries.  Therefore,  they  propose  that 
the  Department  value  indirect  materials 
by  using  either  the  ratio  of  "additives 
and  supplies"  to  total  material  cost  or 
the  absolute  value  of  "additives  and 
supplies"  provided  by  petitioners  in 
response  to  the  Department's  request  for 
comments  on  valuation  methodology. 

Department's  position:  We  agree.  The 
Department  consulted  with  industry 
experts  concerning  the  physical 
characteristics  and  cost  of  the  two  types 
of  sand  identified  in  the  Philippine 
import  category  of  "blasting  and  foundry 
sand."  We  learned  that  blasting  sand, 
and  sand  used  as  an  abrasive,  is 
generally  more  expensive  than  the 
foundry  sand  used  to  produce  iron 
construction  castings.  Since  it  is  our 
intention  to  apply  the  value  of  foundry 
sand,  not  blasting  sand,  to  our 
calculations,  we  conclude  that  the 
import  category  for  blasting  and  foundry 
sand  does  not  accurately  reflect  the  type 
of  sand  used  in  the  production  of  iron 
construction  castings.  In  addition,  in 
light  of  similar  discrepancies  with 
respect  to  bentonite,  talc  powder, 
thinner  and  banana  oil,  we  have 
reevaluated  our  preliminary  decision  to 


separately  value  each  indirect  material 
used  in  the  production  of  iron 
construction  castings  with  the  weighted- 
average  import  price  into  the 
Philippinies.  Therefore,  we  valued  all 
indirect  materials  for  these  reviews 
using,  as  the  best  information  otherwise 
available,  the  estimate  of  U.S.  industry 
costs  for  "additives  and  supplies" 
provided  in  petitioners'  July  27. 1989 
comments  on  valuation  methdology. 

Comment  13:  Respondents  argue  that 
the  Department  distorted  the 
preliminary  results  by  its  exclusive 
reliance  on  Philippine  import  statistics 
as  a  measure  of  the  cost  of  materials. 
They  request  the  Department  to 
consider  information  from  other 
countries  to  value  indirect  materials  on 
the  grounds  that  the  information  used  by 
the  Department  leads  to  an 
unreasonable  and  inaccurate  result. 
They  note  that  the  Department  is  not 
required  to  value  all  factors  of 
production  using  information  from  a 
single  surrogate  country. 

Department's  position:  Although  we 
are  not  required  to  rely  exclusively  on 
factor  values  from  a  single  country,  we 
use  material  prices  or  costs  from  a 
variety  of  countries  only  where  we 
determine  that  it  would  be  unreasonable 
to  do  otherwise.  Furthermore,  as  we 
explained  in  our  responses  to  Comment 
8  and  Comment  9,  we  are  satisfied  that 
our  choice  of  surrogate  values  from  the 
Philippines  produces  a  reasonable  result 
with  respect  to  direct  materials. 
However,  we  valued  indirect  materials 
using  petitioners'  estimate  of  the  U.S. 
industry  costs  for  "additives  and 
supplies  "  as  we  explained  in  Comment 
12. 

Comment  14:  Respondents  argue  that, 
if  the  Department  persists  in  valuing 
indirect  materials  on  the  basis  of  price, 
the  prices  in  the  Department's 
calculations  must  reflect  the  materials 
actually  used.  They  note  that  the 
Philippine  import  prices  for  indirect 
materials  are  extremely  high,  fluctuate 
widely  and  lead  to  an  unreasonable 
result. 

Department's  Position:  As  we 
explained  in  our  response  to  Comment 
12,  we  are  now  calculating  indirect 
materials  using  petitioners'  estimate  of 
the  cost  of  "additives  and  supplies"  to 
the  U.S.  industry.  Therefore,  the  issue 
with  respect  to  the  Department's  choice 
of  import  category,  and  the  price 
fluctuations  within  those  categories,  are 
moot. 

Comment  15:  Respondents  and 
importers  claim  that  the  Department's 
method  of  increasing  the  cost  of 
material  inputs  to  account  for 
transportation  from  the  point  of 
purchase  to  the  foundry  results  in  the 


double-counting  of  the  inland  freight 
costs  for  materials. 

Department's  Position:  We  agree.  The 
CIF  import  prices  reported  in  the  official 
trade  statistics  of  the  Philippines  record 
the  landed  value  of  the  goods  in  the 
Philippines  and  the  price  which 
Philippine  producers  actually  pay  for 
each  commodity.  It  includes  the  inland 
freight  required  to  transport  materials 
from  the  point  of  production  to  the  point 
of  export,  and.  the  ocean  freight 
required  to  transport  the  goods  from  the 
country  of  origin  to  the  Philippines. 
Since  foreign  inland  freight  is  already 
included  in  the  weighted-average  import 
prices  used  to  value  each  material,  we 
have  not  increased  material  prices  to 
account  for  the  freight  expense  of 
transporting  materials  from  the  point  of 
purchase  to  the  foundry  for  the  final 
results  of  review. 

Comment  16:  Respondents  claim  that 
the  Department  should  not  use  U.S. 
trucking  costs  as  a  surrogate  value  for 
foreign  inland  freight  since  the  Chinese 
actually  transported  covered  products 
from  the  foundry  to  the  port  by  rail. 
Department's  Position:  We  were 
unable  to  value  foreign  inland  freight 
using  values  from  the  Philippines  since 
the  Philippines  does  not^ave  a  viable 
rail  system.  Therefore,  in  our  letter  of 
May  26, 1989,  we  requested  interested 
parties  to  comment  on  factor  values  for 
foreign  inland  freight  for  the  1987-1988 
review  period.  Respondents  failed  to 
provide  any  values  for  foreign  inland 
freight  in  their  comments  of  July  27. 
1989.  Therefore,  in  the  1987-1988  review, 
we  used  as  the  best  information 
otherwise  available,  petitioners' 
estimate  of  the  foreight  rates  available 
to  U.S.  producers  of  iron  construction 
castings.  Similarly,  in  our  letter  of  March 
3, 1990,  we  requested  interested  parties 
to  provide  information  concerning 
foreign  inland  freight  costs  for  the  198&- 
1989  period.  Relying  on  a  public 
response  in  the  Indian  castings  case, 
respondents  provided  an  amount  of 
expense  incurred  in  Indian  rupees.  This 
figure  was  unusable  since  it  did  not  take 
distance  into  account.  Therefore,  we 
also  used  the  best  information  otherwise 
available  for  the  1988-1989  period, 
which,  again,  was  petitioners'  estimate 
of  the  freight  (truck)  rates  available  to 
U.S.  producers  of  iron  construction 
castings. 

Comment  17:  Respondents  claim  that 
the  Department's  calculation  of  the 
depreciation  expense  is  inconsistent 
with  the  information  on  the  record  and 
inconsistent  with  the  manner  in  which 
depreciation  expenses  are  incurred  and 
reported.  They  claim  that  the  Chinese 
foundries  incurred  no  depreciation 
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expense  during  the  period  of  these 
reviews  since  the  acquisition  cost  of 
most  of  the  equipment  used  to 
manufacture  iron  constniction  castings 
was  fully  written  off  before  the  review 
period  began.  They  point  out  that  if  the 
Chineses  equipment  were  depreciated 
according  to  the  surrogate  depreciation 
schedule  in  India  submitted  in  their 
March  14. 1990  comments  on 
depreciation  for  the  1988-1989  review. 
most  equipment  would  be  written  off 
before  the  review  period.  Therefore, 
respondents  propose  that  the 
Department  compare  the  purchase  dates 
of  the  machinery  used  to  produce  iron 
construction  castings  with  the  U.S.  rates 
of  depreciation  to  determine  whether 
the  Chinese  foundries  had  any 
depreciable  assets  during  the  periods  of 
review. 

Department's  Position:  Respondents 
did  not  provide  sufficient  information 
prior  to  the  preliminary  results  of  review 
to  demonstrate  that  the  Chinese 
producers  of  iron  construction  castings 
had  no  depreciable  assets  during  the 
review  period. 

— Songzhuang  Foundry  reported  the 
acquisition  dates  of  the  machinery 
and  equipment  used  to  produce  iron 
construction  castings  in  each  review, 
revealing  that  the  vast  majority  of  the 
machinery  was  purchased  two  to 
three  years  before  the  1987-1988 
review  began. 
— Dongguan  Foundry  and  Shaoguan 
Foundry  only  reported  the  acquisition 
date  of  each  furnace,  stating  that  the 
useful  life  of  the  furnaces  used  to 
produce  iron  construction  castings  is 
five  years.  However,  Dongguan  and 
Shaoguan  did  not  provide  a  list  of  the 
other  machinery  and  equipment  used 
to  produce  iron  construction  castings 
in  either  review. 
— As  we  noted  in  our  response  to 
Comment  4.  Shaoguan  City  Foundry 
and  Guangzhou  City  Foundry  did  not 
provide  any  information  concerning 
the  factors  of  production;  therefore, 
we  have  no  information  concerning 
the  age  or  use  of  the  equipment  used 
to  produce  iron  construction  castings 
in  those  foundries. 
In  addition,  in  our  letter  of  May  26. 
1989,  we  requested  interested  parties  to 
comment  on  the  appropriate  surrogate 
values  for  each  item  of  machinery  and 
equipment  hsted  in  the  questionnaire 
responses.  Respondents  did  not  address 
depreciation  in  their  response. 
Therefore,  in  the  1987-1988  review,  we 
used  as  the  best  information  otherwise 
available,  petitioners'  estimate  of 
depreciation  as  a  percentage  of  the  cost 
of  manufacturing  for  the  U.S.  industry. 

In  the  1988-89  review,  the  Department 
requested  interested  parties  to  submit 


comments  of  factor  values  for 
depreciation  in  its  letter  of  March  3. 
1990.  Respondents  provided  an  amount 
obtained  from  the  public  record  in  the 
case  of  iron  construction  castings  from 
India.  We  could  not  use  this  figure 
because  it  was  expressed  as  an  absolute 
amount  of  expense  and  did  not  allow  us 
to  calculate  depreciation  as  a  percent  of 
the  cost  of  manufacturing.  Therefore,  for 
the  1988-1989  review,  we  also  used  the 
best  information  otherwise  available, 
which  was  petitioners'  estimate  of 
depreciation  as  a  percentage  of  the  cost 
of  manufacturing  for  the  U.S.  industry. 

Comment  18:  Respondents  and 
importers  argue  that  the  Department 
should  not  use  petitioners'  estimate  of 
U.S.  depreciation  expense  as  a  percent 
of  the  total  cost  of  manufacturing 
because  there  is  no  indication  that 
either  the  type  of  equipment  that 
petitioners  uae,  or  its  value,  is 
comparable  to  the  equipment  used  to 
produce  iron  construction  castings  in  the 
PRC. 

Importers  argue  that  half  the  value  of 
the  U.S.  capital  equipment  is 
attributable  to  envirotunental  and  labor 
saving  devices  which  are  non-existent  in 
the  PRC.  Therefore,  they  argue  that  the 
Department  should  decrease  the 
depreciation  rate  reported  by  petitioners 
by  at  least  50  percent  to  account  for 
differences  in  equipment. 

Respondents  propose  that  if  the 
Department  determines  that  any  of  the 
foundries  had  any  depreciable  assets 
during  the  review  period,  then  the  value 
of  the  equipment  which  is  comparable  to 
the  equipment  used  in  the  PRC  should 
be  determined,  in  a  surrogate  country  or 
the  United  States,  and  the  depreciation 
rate  should  be  applied  to  the  surrogate 
value  to  determine  the  depreciation 
expense'allocable  to  each  review 
period. 

Department's  position:  As  we  noted  in 
response  to  Comment  17,  before  we 
issued  our  preliminary  results  of  review, 
we  requested  interested  parties  to 
provide  a  surrogate  value  for  each  piece 
of  machinery  used  to  produce  iron 
construction  castings  or  a  methodology 
for  determining  depreciation  expense  for 
each  period  of  review.  The  above- 
mentioned  proposal  to  compare  the 
equipment  used  to  produce  iron 
construction  castings  in  the  United 
States  and  China  was  made  after  the 
preliminary  results  of  review  and 
provides  no  data  with  which  to  calculate 
the  results.  Therefore,  we  used 
petitioners'  estimate  of  depreciation  as  a 
percentage  of  the  total  cost  of 
manufacturing  for  the  U.S.  industry  as 
the  best  information  available. 

Comment  19:  Respondents  argue  that 
the  Department  overstated  the  direct 


labor  houH  required  to  produce  covered 
products  at  Songzhuang  Foundry  by 
dividing  the  total  number  of  man-hours 
worked  at  Songzhuang  Foundry  by  the 
factory's  total  production  volume  of 
castings  to  obtain  the  labor  hours  per 
ton  on  a  foundry-wide  basis.  They  claim 
that  casting  products  not  covered  by  the 
order  require  more  hours  to  produce 
than  covered  products.  Therefore,  they 
argue  that  the  Department  should  use 
the  average  labor  hours  per  ton  reported 
in  the  questionnaire  responses  in  its 
valuation  of  labor  expense  for 
Songzhuang  Foundry. 

Department's  position:  Although 
respondents  reported  the  total  number 
of  labor  hours  for  Songzhuang  Foundry, 
and  the  labor  rate  per  unit  of  iron 
construction  castings  covered  by  the 
review,  as  requested,  they  did  not 
provide  all  the  information  necessary  to 
consistently  calculate  the  factors  of 
production  on  the  basis  of  covered 
products  alone.  For  example, 
respondents  reported  the  material 
consumption  for  covered  products 
exported  to  the  United  States  and  for  all 
products  produced  at  the  foundry,  but 
not  the  material  consumption  for  all 
covered  products.  They  reported  the 
total  foundry-wide  electricity 
consumption,  but  not  electricity 
consumption  for  covered  products.  They 
reported  separate  labor  lates  for  water 
boxes,  manhole  covers,  rings  and  grates. 
but  did  not  report  the  labor  rates  for 
uncovered  products.  Therefore,  for 
Songzhuang  Foundry,  we  calculated  all 
of  the  factors  of  production,  including 
the  labor  rate,  at  the  factory  level,  which 
was  the  only  level  at  which  we  could 
consistently  value  the  factors  using  the 
information  reported  in  the  response. 

Comment  20:  Respondents  and 
importers  claim  that  the  Department 
overstated  the  amount  of  indirect  labor 
expense  by  applying  the  total  amount  of 
indirect  labor  expenses  incurred  for  the 
foundry  to  the  production  of  covered 
products.  They  note  that,  in  addition  to 
covered  products,  the  two  foundries  in 
Guangdong  province  produce  products 
which  are  not  subject  to  the  order,  such 
as  shoes,  wooden  packing  boxes,  paper 
boxes,  metal  windows,  trailer  parts  and 
castings  which  are  not  subject  to  the 
order.  They  argue  that  the  Department 
should  correct  its  calculation  by 
allocating  the  indirect  labor  expense  for 
each  factory  according  to  the  ratio  of  the 
production  of  iron  construction  castings 
to  the  total  production  of  each  factory. 

Department's  position:  We  agree  with 
respondents  that  the  indirect  labor 
should  be  attributed  to  the  products 
which  generated  those  expenses. 
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For  the  preliminary  results  of  review, 
we  calculated  constructed  value  for 
Songzhuang  Foundry  on  a  factory-wide 
basis  and  applied  the  Indirect  labor 
expenses  to  the  production  of  the  entire 
factory  in  each  review.  Therefore,  the 
indirect  labor  expenses  for  Songzhuang 
Foundry  were  properly  allocated  and  we 
have  not  changed  our  calculation  on 
constructed  value  for  these  final  results 
of  review. 

Respondents  reported  in  their 
questionnaire  response  for  1988-1989 
that  iron  construction  castings  represent 
one-third  of  the  production  of  Dongguan 
and  Shaoguan  Foundries  in  Guangdong 
Province.  Therefore,  for  these  final 
results  of  review,  we  have  allocated 
one-third  of  the  value  of  the  indirect 
labor  expenses  associated  with  each 
foundry  to  the  production  of  iron 
construction  castings. 

Comment  21:  Respondents  argue  that 
the  Department  should  not  include 
national  holidays  and  vacation  time  in 
its  calculation  of  indirect  labor. 

Department's  position:  Although 
respondents  argued  in  their  case  briefs 
that  the  Department  should  exclude 
vacation  and  holiday  pay  from  their 
valuation  of  indirect  labor  costs,  they 
did  not  provide  any  information  prior  to 
the  preliminary  results  of  review 
indicating  that  Chinese  supervisors  and 
service  personnel  do  not  receive  paid 
holiday  and  vacation  time.  Respondents 
reported  that  foundry  workers  work 
eight  hours  a  day.  six  days  a  week. 
Therefore,  we  assumed  that 
management  and  support  personnel  also 
work  312  days  per  year.  We  calculated 
annual  wage  rates  for  skilled  and 
unskilled  labor  by  multiplying  the  daily 
wage  rates  for  skilled  and  unskilled 
labor  in  the  Philippines  by  312  working 
days  per  year.  We  applied  the 
annualized  wage  rates  for  skilled  and 
unskilled  labor  to  the  appropriate 
category  and  number  of  management 
and  support  personnel  listed  in  the 
response  for  each  foundry.  We  then 
divided  the  total  amount  of  indirect 
labor  expense  calculated  for  each 
foundry  by  the  total  volume  of  its 
castings  production  to  arrive  at  the 
value  of  indirect  labor  per  metric  ton. 

Comment  22:  Respondents  note  that  in 
its  calculation  of  indirect  labor  expense 
for  the  1988-1989  review,  the 
Department  erroneously  applied  the 
labor  cost  for  two  doctors  to  Dongguan 
Foundry,  which  actually  employed  only 
one  doctor. 

Department's  position:  We  agree.  We 
have  corrected  the  error  for  our  final 
calculations. 

Comment  23:  Respondents  claim  that 
the  Department  overstated  the  cost  of 
electricity  by  dividing  total  electricity 


consumption  by  total  production  in 
Songzhuang  Foundry.  They  claim  that  in 
foundries,  electricity  is  a  function  of 
man-hours,  and  since  the  average 
number  of  man-hours  required  to 
produce  iron  construction  castings  is 
lower  than  the  average  number  of  man- 
hours  required  to  produce  all  products, 
the  Department  should  allocate  the  total 
electricity  cost  to  iron  construction 
castings  on  the  basis  relative  production 
quantity  of  iron  construction  castings  to 
all  products. 

Department's  position:  As  we 
explained  in  our  response  to  comment 
19.  we  calculated  all  the  factors  of 
production  for  Songzhuang  Foundry  on  a 
foundr\'-wide  basis  since  Songzhuang 
did  not  provide  the  information  required 
to  consistently  calculate  all  the  factors 
of  production  on  the  basis  of  covered 
products  alone.  Therefore,  for  these  final 
results  of  review,  we  calculated 
electricity  expense  by  dividing 
Songzhuang's  total  electricity 
consumption  by  its  total  output,  as  we 
did  in  the  preliminary  results  of  review. 
Comment  24:  Respondents  argue  that 
the  Department  should  not  use  the 
actual  amounts  that  Minmetals  Beijing 
paid  to  COSCO.  since  COSCO  is  the 
state  carrier  for  a  non-market  economy 
country. 

Department's  position:  We  are 
satisfied  that  the  amount  actually  paid 
to  COSCO  in  U.S.  dollars  for  shipment 
to  the  United  States  closely 
approximates  market  rates  for  the  ocean 
freight.  In  other  proceedings,  we  verified 
that  the  U.S.  dollar  rates  paid  to  COSCO 
were  equal  to  or  greater  than  the  rates 
filed  by  market  economy  carriers  with 
the  Federal  Maritime  Commission.  Since 
COSCO  is  also  required  to  file  its  ocean 
freight  rates  with  the  Federal  Maritime 
Commission,  non-market-economy  rates 
can  be  consistently  compared  with 
market-economy  rates  and  monitored 
over  time.  In  addition,  since  COSCO 
requires  corporations  to  pay  freight 
expenses  in  U.S.  dollars,  the  amount  can 
be  adequately  valued  for  the  purpose  of 
calculating  U.S.  price.  Therefore,  we 
have  used  the  ocean  freight  expenses 
actually  paid  to  COSCO  to  calculate 
ocean  freight  for  the  1988-1989  review. 
In  the  1987-1988  review,  where  Minmet 
Beijing  failed  to  report  the  amount  of 
ocean  freight  expense  paid  to  COSCO, 
we  calculated  the  adjustment  for  ocean 
freight  using  the  best  information 
otherwise  available  which  we 
determined  to  the  the  difference 
between  the  CIF  and  FOB  values  of 
exports  from  the  Philippines  to  the 
United  States. 

Comment  25:  Respondents  and 
importers  argue  that  the  Department 
should  not  use  the  difference  between 


the  CIF  and  FOB  values  of  exports  from 
the  Philippines  to  the  United  States  as 
the  best  information  available  rate  to 
calculate  ocean  freight  for  Minmet 
Beijing  in  the  1987-1988  review.  They 
note  that  the  Philippine  ocean  freight 
rate  does  not  reflect  the  actual  market 
conditions  of  ocean  carriage  from  the 
PRC  to  the  United  States.  Instead, 
respondents  propose  that  the 
Department  apply  the  rates  reported  in 
their  letter  of  July  17, 1989,  in  response 
to  the  Department's  request  for 
comments  on  valuation  of  the  factors  of 
production. 

Department's  position:  As  we  noted  in 
our  response  to  Comment  24.  we  used 
the  best  information  otherwise  available 
to  calculate  ocean  freight  in  the 
preliminary  results  of  review  for  1987- 
1988  because  Mirunet  Beijing  failed  to 
provide  the  actual  freight  expense 
incurred  during  the  period  of  review. 
The  surrogate  rate  proposed  in 
respondent's  July  17, 1989  letter 
represents  an  unadjusted  tariff  rate  filed 
with  the  Federal  Maritime  Commission 
by  China  Travel  Service  (H.K.)  Ltd..  a 
non-vessel  operating  common  carrier 
(i.e..  a  freight  broker)  for  a  period 
beginning  in  1984.  The  unadjusted  tariffs 
reported  to  the  Federal  Maritime 
Commission  do  not  represent  accurate 
measures  of  the  expenses  actually  paid 
because  they  represent  basic  shipping 
rates  to  which  numerous  fees  and 
adjustments  are  added.  In  addition, 
respondents'  proposed  rate  was  put  into 
effect  three  years  before  the  period  of 
review.  Therefore,  since  Minmet  Beijing 
failed  to  provide  the  actual  expenses 
paid  for  the  shipment  of  covered 
products  to  the  United  States  during  the 
period  of  review,  we  have  used  the 
difference  between  the  CIF  and  FOB 
values  of  exports  from  the  Philippines  to 
the  United  States  as  the  best 
information  available  for  ocean  freight 
in  the  1987-1988  review. 

Comment  26:  Respondents  and 
importers  argue  that  the  Department 
double-counted  brokerage  and  handling 
by  deducting  it  from  U.S.  price.  They 
argue  that  the  brokerage  and  handling 
charges  paid  in  renminbi  (Chinese 
currency)  during  the  review  period 
relate  to  brokerage  of  inland  freight 
within  China,  not  to  the  customs 
brokerage  of  foreign  shipments. 
Therefore,  they  maintain,  these 
brokerage  and  handling  expenses 
should  not  be  deducted  from  U.S.  price. 

Department's  position:  In  OUT  ' 
preliminary  results  of  review,  we^used 
the  best  informaiton  otherwise  J*vailable 
to  calculate  an  adjustment  {pfHtokeTage 
and  handling,  which  res^dfents 
reported  paying  in  renmiRW(Chinese 
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currency).  We  understood  that  the 
reported  expenses  represented  customs 
brokerage  charges,  rather  than  freight 
brokerage  charges.  As  we  noted  in  a 
memorandum  to  the  file  on  May  29. 
1990,  import/export  corporations 
generally  issue  export  licenses  without  a 
customs  brokerage  fee.  In  addition, 
respondents  explained  that  the 
brokerage  and  handling  expenses 
reported  in  their  questionnaire 
responses  referred  to  freight  brokerage 
expenses.  Therefore,  we  have  not 
deducted  brokerage  and  handling  from 
U.S.  price  for  these  final  results  of 
review. 

Comment  27:  Respondents  and 
importers  argue  that  the  Department 
imputed  credit  expense  on  certain  U.S. 
sales  when,  in  fact.  Minmet  Beijing 
incurred  no  such  expense.  They  argued 
no  credit  expenses  were  incurred  on 
certain  transactions  since  the  terms  of 
payment  were  letter  of  credit  at  sight, 
documents  against  payment  at  sight  or 
documents  of  acceptance  at  sight.  They 
claim  that  some  customers  paid  interest 
on  the  number  of  days  between 
shipment  and  payment. 

Importers  argue  that  the  Department 
should  either  remove  the  adjustment  of 
imputed  credit  from  the  current 
calculation,  or.  if  that  adjustment  is  to 
remain,  add  the  amount  of  the  interest 
reimbursement  to  the  U.S.  price. 

Department 's  position:  We  used  the 
information  concerning  the  actual 
number  of  days  between  shipment  and 
payment  provided  by  respondents  for 
each  import/export  corporation  in  each 
review  to  calculate  our  adjustment  for 
credit.  The  terms  of  sale  do  not  indicate 
when  payment  actually  occurs. 
Therefore,  we  did  not  accept  the  number 
of  days  for  which  the  letter  of  credit,  the 
documents  against  payment,  or  the 
documents  against  acceptance  were 
granted  as  the  number  of  days  for  which 
payment  was  outstanding.  In  a  similar 
fashion,  the  interest  fees  noted  on 
certain  contracts  do  not  reveal  the 
actual  amount  of  interest  paid 
Therefore,  we  used,  as  the  best 
information  otherwise  available,  the 
number  of  days  between  shipment  and 
payment  reported  by  respondents  in  the 
questionnaire  response.  For  Minment 
Beijing,  we  imputed  credit  on  a 
shipment-specific  basis  for  the  reported 
number  of  days  between  shipment  and 
payment  in  the  1987-1988  review. 
Otherwise,  we  used  the  average  number 
of  days  outstanding  reported  by 
respondents  in  their  questionnaire  and 
supplemental  responses. 

Comment  28:  Importers  argue  thai  the 
Department's  decision  to  withhold  its 
choice  of  surrogate  country  until  the 


preliminary  results  of  review  denies  all 
parties  the  opportunity  to  comment  on 
the  choice  of  surrogate  country  and  to 
provide  the  factors  of  production  In  that 
country. 

Department's  position:  The 
Department  sent  cables  to  ten  countries 
seeking  information  concerning 
potential  surrogate  producers  of  the 
subject  merchandise.  We  contacted 
more  than  32  producers  of  iron 
construction  castings  identified  in  four 
of  those  countries,  requesting  surrogate 
prices  and/or  costs  information.  Our 
letter  of  May  26, 1989  stated  that  we 
intended  to  use  the  factors  of  production 
to  calculate  the  foreign  market  value  for 
the  1987-1988  review.  We  attached  a  list 
of  all  the  factors  of  production  reported 
by  the  Chinese  producers  of  iron 
construction  castings  and  asked 
interested  parties  to  conunent  on 
valuation  methods  or  value  for  each  of 
these  factors  and  to  provide  the  country 
and  source  of  each  proposed  values. 
None  of  the  interested  parties  provided 
comments  on  the  Department's  choice  of 
surrogate  country  or  coimtries  at  that 
time.  Therefore,  we  are  satisfied  that 
interested  parties  had  an  opportimity  to 
comment  on  the  choice  of  surrogate 
country  or  to  provide  the  factors  of 
production  in  that  country. 

Final  Results  of  Reviews 

Based  on  our  analysis,  the  final 
results  of  review  are  changed  from  those 
presented  in  the  preliminary  results.  We 
calculated  a  weighted-average  margin 
for  all  imports  of  the  subject 
merchandise  by  applying  the  highest 
margin  calculated  for  any  responding 
branch  of  the  China  National  Metals 
and  Minerals  Import  and  Export 
Corporation  to  the  imports  of  the  non- 
responsive  firms.  We  determined  the 
quantity  of  the  imports  of  the  non- 
responsive  firms  by  comparing  the 
quantity  of  manhole  covers,  rings  and 
frames  reported  in  the  questionnaire 
responses  with  the  quantity  of  manhole 
covers,  rings  and  frames  imported  into 
the  United  States  from  the  People's 
Republic  of  China,  as  recorded  in  the 
Commerce  LM-146  statistics  for  each 
period  of  review.  We  weighted  the 
margin  attributed  to  reported  and 
unreported  sales  by  the  quantity  of  sales 
to  which  the  margin  apphes. 

Therefore,  we  determine  that  the 
margin  for  the  period  May  1, 1987 
through  April  30, 1988  is  24.21  percent. 
We  determine  that  the  margin  for  the 
period  May  1, 1988  to  April  30, 1989  is 
45.92  percent  These  rates  apply  to  all 
exports  of  iron  construction  castings 
from  the  People's  Republic  of  China. 

The  Department  shall  determine,  and 


the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Furthermore,  as  provided  in  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  of  45.92 
percent  shall  be  required  on  all 
shipments  of  iron  construction  castings 
from  the  People's  Republic  of  China. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Chinese  iron 
construction  castings  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  will 
remain  in  effect  until  the  final  results  of 
the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22  (1990). 

Dated:  January  16, 1991. 
Eric  L  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 
[PR  Doc.  91-1674  Filed  1-23-91;  8:45  am) 

nUJNQCOOE  t$1«-0S-M 


[A-5Se-028] 

Rotter  Chain  From  Japan;  Partial 
Termination  of  Antidumpting  Duty 
Administrative  Reviews 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  termination  of 
antidumping  duty  administrative 
reviews.  

summary:  On  July  19. 1986  (51  FR 
24883),  the  Department  of  Commerce 
initiated  administrative  reviews  of  the 
antidumping  finding  on  roller  chain, 
other  than  bicycle,  from  Japan.  The 
Department  has  now  decided  to 
terminate  in  part  these  reviews. 
EFFECTIVE  OA'TES:  January  24, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Millie  Mack  or  Linda  L  Pasden,  Office 
of  Agreements  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-3793. 
SUPPI^MENTARY  INFORMATION: 

Background 

On  July  9. 1986.  the  Department  of 
Commerce  published  notices  of 
initiation  of  various  administrative 
reviews  of  the  antidumping  finding  on 
roller  chain,  other  than  bicycle,  from 
japan.  This  notice  stated  that  we  woulc' 
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review  entries  for  certain  exporters 
during  two  consecntire  periods  from 
April  1. 1981  through  March  31, 1983. 

In  th«  case  of  one  respondent. 
Oriental  Chain  Manufacturing 
Company,  Limited,  both  the  petitioner 
and  respondent  have  withdrawn  their 
requests  for  review  for  the  two  periods. 

Although  generally  a  request  for 
review  nost  be  withdrawn  not  later 
than  90  days  aftex  the  date  of 
publication  of  th«  notice  of  iaitiation  of 
the  requested  review,  the  Secretary  may 
extend  thi«  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so.  19 
CFR  353.22|8M5).  Given  the 
acquiescence  of  both  petitioner  and 
respondent  to  the  termination,  and  the 
fact  that  DO  significant  work  has  been 
undertaken  on  the  review,  we  deem  it 
reasonable  to  extend  the  time  limit  in 
this  case  and  allow  withdrawal. 

Accordingly,  the  Department  has 
determined  to  terminate  in  part  these 
two  reviews.  This  notice  is  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  of  1930  (19  U.S.C  1675(a))  and 
S  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 

Dated:  (anuary  18,  1991. 
joMph  A.  Spvtrini. 

Deputy  Autsfant  Secretary  for  Compliance. 
(FR  Doc.  »l-ie72  PBe<}  1-23-91;  W5  Bm) 

MJJM  coot  MIO-Oa-M 


Articles  of  Quota  CTteese;  Annual 
Listing  of  Foreign  Government 
Subsidies 

agency:  International  Trade 
Administration /Import  Administration, 
Department  of  Commerce. 
action:  F>ablication  of  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese. 

summary:  The  Department  of 
Commerce,  m  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  annual  hsl  of  foreign  government 
subsidies  on  articles  of  quota  cheese. 
We  are  publishing  the  current  listing  of 
those  subsidies  that  we  have  determined 
exist. 

EFFECTIVE  date:  January  t.  1991 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Paul  J.  McGarr, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
» Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-2786. 
SUPPI^MENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  ("the 
Department")  to  determine  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
defined  in  section  701(c)(1)  of  the  TAA, 


and  to  publish  an  annual  list  and 
quarterty  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies  (as 
defined  in  section  702(h)(2)  of  the  TAA) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the-country.  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amount  of  each  subsidy  on 
which  information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writirig  to  the 
Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  2023a 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA  (19  U.S.C.  1202  note). 

Dated-  January  la  1991. 
Eric  I.  Garfinkal, 
Asf/3tant  Secretary  for  Import 
Adminittratjon. 


Appendix.— Quota  Cheese  Subsidy  Programs 
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Canada 
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Finland 
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Spajn .— _ — -.,-. 

9ivvtrar1afw ...««.............„„.....«...««. 

ux 

W.  Garmany 

I  OefiryKl  m  19  U  S.C  1877(51. 
•  Dafmed  m  ia  U  S.C  1677(6). 

[FR  Doc.  91-1671  Filed  l-2a-ffl;  8:45  am) 
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SBS 
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20.3 
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8014 
132.8 
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7*7 
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55.5 


Federal  Register  /  Vol.  56.  No.  16  /  Thursday,  January  24.  1991  /  Notices 


2751 


[C-50ft-605] 

Industrial  Phosphoric  Add  From  Israel; 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

AQENCy:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  September  14, 1990,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  industrial  phosphoric  acid  from 
Israel.  We  have  no  completed  that 
review  and  determine  the  net  subsidy 
during  the  period  February  5, 1987 
through  December  31, 1987  to  be  5.96 
percent  ad  valorem. 
EFFECTIVE  DATE:  January  24, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Britt  Doughtie  or  Maria  MacKay,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  14, 1990,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (55  FR  37926)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on 
industrial  phosphoric  acid  from  Israel 
(52  FR  31057;  August  19, 1987).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  in  this  review  are 
shipments  of  IsraeU  industrial 
phosphoric  acid.  During  the  period  of 
review,  this  merchandise  was 
classifiable  under  item  number  416.30  of 
'  the  Tariff  Schedules  of  the  United  States 
(TSUS).  This  merchandise  is  currently 
classifiable  under  the  Harmonized 
Tariff  Schedule  (HTS)  item  numbei- 
2809.20.00.  The  TSUS  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period 
February  5, 1987  through  December  31, 
1987  and  four  programs.  Negev 
Phosphates,  Ltd.  (Negev)  is  the  only 
known  exporter  of  industrial  phosphoric 
acid  (IPA)  from  Israel  to  the  United 
Stales  during  the  review  period. 


Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  petitioners,  FMC 
Corporation  and  Monsanto  Company, 
and  from  the  Israeli  producer,  Negev 
Phosphates,  Ltd.  (Negev). 

Comment  1:  Negev  argues  that  the 
Department  should  not  have  considered 
as  coimtervailable  a  grant  received  by 
Negev  under  the  Encouragement  of 
Research  and  Development  Law  (ERDL). 
Negev  contends  that  the  grant  is 
unrelated  to  IPA  production  btcause:  (1) 
It  was  given  for  research  on  particular 
phosphate  rock  at  a  particular 
geographical  location — Zohar  (2)  it  vfiW 
not  benefit  any  other  locale,  including 
the  Arad  plant;  and  (3)  the  research 
does  not  benefit  the  raw  material  used 
to  produce  IPA,  which  comes  from  the 
Arad  mine. 

The  petitioners  concur  with  the 
Department's  decision  to  countervail  the 
ERDL  grant  because  the  grant  is 
indirectly  related  to  the  production  of 
IPA.  The  results  of  such  research  could 
lead  to  improved  methods  for  mining  or 
extracting  phosphate  rock  and  be 
applied  in  the  future  to  Arad  or  other 
locations  where  IPA  was  being 
produced.  It  is  also  possible  that  this 
research  could  make  it  feasible  to  use 
phosphate  rock  extracted  at  Zohar  in 
the  production  of  IPA. 

[Apartment's position:  We  disagree 
with  Negev.  The  ERDL  grant  benefits  a 
research  project  concerning  the 
development  of  a  process  for  the 
quarrying  and  beneficiation  of  rock 
phosphates.  Rock  phosphates  are  the 
main  input  in  the  production  of  IPA. 
Because  it  is  possible  that  quarrying  and 
beneficiation  techniques  learned 
through  this  research  project  could  be 
used  at  other  Negev  quarry  sites, 
including  Arad,  and  because  the  results 
of  the  research  are  not  made  publicly 
available,  the  Department  determines 
that  this  grant  provides  a 
countervailable  benefit  to  IPA. 

Comment  Z-  The  petitioners  argue  that 
the  Department,  in  calculating  benefits 
from  the  Encouragement  of  Capital 
Investment  Law  (ECIL)  grants  received 
by  Negev,  should  have  used  a  long-term 
interest  rate  as  the  discount  rate  in 
allocating  the  grant  benefits  instead  of 
the  short-term  interest  rate  used  in  the 
preliminary  results.  The  petitioners  state 
that:  (1)  In  view  of  the  high  level  of 
inflation  in  Israel,  the  use  of  a  short- 
term  rate  for  discount  purposes 
substantially  understates  the  benefit 
accruing  to  Negev  from  the  ECIL  grants; 
and  (2)  the  language  in  the  Department's 


proposed  regulations  (see  proposed 
§  355.4e(b)  at  54  FR  23384,  May  31, 1989) 
explains  that  when  the  long-term  fixed- 
rate  debt  of  the  firm  in  question  is  not 
available,  the  average  cost  of  long-term, 
fixed-rate  debt  in  the  country  in 
question  should  be  used.  Negev  argues 
that  the  Department  used  the  correct 
rate  for  calculating  the  benefit  from  the 
ECIL  grants  because  Negev  had  no  long- 
term  borrowing  at  fixed  interest  rates 
during  the  review  period  and,  because  of 
inflation,  long-term,  fixed  rate  loans 
were  not  available  m  Israel  during  the 
review  period. 

Department's  position:  We  agree  with 
the  petitioners.  'We  have  adjusted  our 
ECIL  grant  calculations  by  using  the 
long-term  fixed  rate  for  industrial 
development  loans  in  Israel,  adjusted  for 
inflation,  from  the  Bank  of  Israel  Annual 
Report  for  1987.  As  a  result,  we 
determine  the  benefit  from  this  program 
to  be  2.25  percent  ad  valorem,  instead  of 
the  1.89  percent  rate  found  in  our 
preliminary  results. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  tc  be  5.96 
percent  ad  valorem  during  the  period 
February'  5. 1987  through  December  31. 
1987. 

In  accordance  with  section  705(a)(1) 
of  the  Tariff  Act  the  final  determination 
in  this  case  was  extended  to  coincide 
with  the  final  antidumping 
determination  on  the  same  product  from 
Israel.  Because,  pursuant  to  Article  5.3 
of  the  Subsidies  Code,  we  cannot 
require  suspension  of  liquidation  for 
more  than  120  days  without  the  issuance 
of  a  countervailing  duty  order,  we 
terminated  the  suspension  of  liquidation 
on  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  )une  5, 1987.  We 
reinstated  the  suspension  of  liquidation 
and  required  the  collection  of  cash 
deposits  of  estimated  countervailing 
duties  for  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  19, 
1987,  the  date  of  publication  of  the 
countervailing  duty  order. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  5.96  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  Februarj'  5, 1987 
and  on  or  before  June  4, 1987.  Entries  or 
withdrawals  made  on  or  after  June  5, 
1987  and  on  or  before  August  18, 1987 
are  not  subject  to  countervailing  duties. 
Further,  the  Department  will  instruct  the 
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Customs  Servlca  to  mmm 
oooBtervaiUim  datMS  of  5.86  perceni  of 
th«  Loii.  invoice  price  on  all  ahipments 
of  but  mercbendise  entered,  or 
witfadrawn  from  warebouee.  for 
consumption  on  or  (Jier  August  18, 18S7 
and  exported  on  or  before  December  31, 
1987. 

F^irtiwr,  the  Department  will  instruct 
tbe  CustoiM  Service  to  collect  a  cash 
depoeit  at  eattanated  countervailing 
duties  of  &96  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  reqoirement  shall 
remain  in  effect  until  publication  of  the 
Hnal  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aHl) 
of  the  Tariff  Act  (19  U3.C  1875(8K1)J 
and  10  CFR  355.22 

Dated:  )aaitary  10. 1981. 
Eric  I.  Garfinkal. 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  91-1688  Wed  1-33-81:  ^45  am] 


(C-M7-4081 

ON  Country  Tubular  Good*  From 
Argontirui;  ProHmlMry  Roautts  of 
Countarvaittiig  Duty  AdminMrattvo 


AOlNCv:  International  Trade 

Administration /Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

8UMMA8Y:  The  Department  of 
Conunerce  has  conducted  an 
administrative  review  of  the 
countervaihng  duty  order  on  oil  country 
tubular  goods  from  Argentina.  We 
preliminarily  determine  the  total  botinty 
or  grant  to  be  0.15  percent  ad  vo/orem 
for  the  period  fanuary  1, 1987  through 
December  31, 1987,  and  1.85  percent  od 
valorem  for  the  period  January  1, 1988 
through  December  31. 1888.  In 
acooindanc*  with  19  CFR  355^7.  any  rate 
leas  than  0.50  perceni  ad  valorem  is  de 
minimus.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
KFTCCnvi  DATC  January  24, 1991. 
ran  nrnnoM  mformation  contact 
Laurie  Goldman  or  Paul  McGarr,  OfTice 
of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 


SUPPLEMOfTANV  IIV0NMAT10SC 
Background 

On  October  31, 1988.  and  November  9. 
1989.  the  Department  of  Commerce  (the 
Department)  publislied  in  the  Federal 
RegMar  notices  of  "Opportunity  to 
Request  Administrative  Review"  (53  FR 
43913  and  54  FR  47101)  of  the 
countervailing  duty  order  on  oil  country 
tubular  goods  from  Argentina  (49  FR 
46564:  November  27. 1984)  for  the 
periods  January  1, 1987  through 
December  31. 1987.  and  )anuary  1, 1988 
through  December  31, 1988,  respectively. 
On  November  9a  1988,  Lone  Star  Steel 
Company  requested  an  administrative 
review  covering  the  period  January  1, 
1987  through  December  31, 1987.  We 
initiated  that  review  on  January  31, 1989 
(54  FR  4871)  On  November  22, 1989, 
Lone  Star  Steel  Company  requested  a 
review  for  the  period  January  1, 1968 
through  December  31, 1988.  We  initiated 
that  review  on  December  29, 1989  (54  FR 
53860).  The  Department  has  now 
conducted  these  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
193a  as  amended  (the  Tariff  Act), 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomenclature.  On  January  1, 1989.  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (IITS)  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdraw.'n 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(8). 

Imports  covered  by  the  review  are 
shipments  of  Argentine  oil  country 
tubular  goods.  These  products  include 
finished  or  unfinished  oil  country 
tubular  goods,  which  are  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  and  oil  weU  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  proprietary  specifications. 
During  the  review  period  this 
merchandise  was  classifiable  under 
items  610.3216.  610.3219,  6ia3233. 
610.3234.  610.3242.  6ia3243,  6ia3249, 
6ia3252.  6ia3254.  6ia32S6.  6ia3258. 
610.3282,  610.3264.  6ia3721.  6ia3722, 
610.3751,  610.3825.  6ia3935.  6ia4025. 
610.4035.  610.42ia  6ia4220,  6ia423a 
610.424a  610.43ia  6ia432a  6ia4335. 
610.4942,  610.4944,  610.4946,  610.4954, 
610.4955,  610.4956,  610.4957,  610.4966, 


610.4967,  610.4968,  610.4969,  6ia4970, 
610.5222.  610.5226.  610.5234,  610.5240. 
610.5242, 6ia5243  and  610.5244  of  the 
Tan'ff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

Such  merchandise  is  currently 
classifiable  under  the  following  HTS 
item  numbers;  7304Ja2a  7304Ja40. 
7304.20.5a  7304  JO.ea  7304.20.70. 
7304.2080.  7304.39.00,  7304.51.50. 
7304.59.60,  7304.59.80,  7304.90.70, 
7305.20.40,  7305.20.60,  7305.20.80. 
7305.31.40.  7306.31.80,  7305.39.ia 
7306.39.50,  7305.90.ia  7305.90.50, 
7306.20.20,  7308.20.30,  7306.20.40, 
7306.20.6a  7308.20.80,  7306.30.50, 
7306.50.50,  7308.60.70  and  7306.90.ia 

The  TSUSA  and  fFTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  reviews  cover  the  periods  January 
1, 1987  through  December  31,  T987,  and 
January  1, 1968  through  December  31, 
1988.  and  twelve  programs. 

Analysis  of  Programs 

(A)  Rebate  Upon  Export  of  Indirect 
Taxes  Paid  (Reembolso) 

The  reembolso  is  a  tax  rebate  paid 
upon  export  and  is  calculated  as  a 
percentage  of  the  f.o.b.  invoice  price  of 
the  exported  merchandise.  In  the  final 
countervailing  duty  determination,  we 
determined  that:  (1)  The  reembolso  is 
intended  to  operate  as  a  rebate  of  both 
indirect  taxes  and  import  duties;  (2)  the 
government  conducted  a  study  of 
indirect  tax  incidence  on  inputs  that  are 
physically  incorporated  into  the 
exported  product;  and  (3)  the  rebate 
scheduled  are  periodically  revised  to 
reflect  the  amount  of  actual  duties  and 
indirect  taxes  paid. 

On  October  16, 1986,  Decree  1555/86 
modified  the  reembolso  program  "to 
make  the  tax  regime  permanent  and 
independent  from  other  macroeconomic 
variables,  responding  exclusively  to  the 
concept  of  the  refund  of  indirect  taxes." 
The  now  decree  set  more  precise  and 
transparent  guidelines  to  implement  the 
refund  of  indirect  taxes  within  the 
context  of  the  i>ew  law.  Rather  than 
different  rebate  rates  for  each  product  or 
industry  sector,  there  are  now  only  three 
broad  rebate  levels.  The  rate  for  level  I 
is  10  percent,  level  n,  is  12.5  percent, 
and  level  ni  is  15  percent.  Based    n  the 
goverrunent's  1986  calculation  of  the  tax 
incidence  in  the  seamless  steel  tube 
industry,  oil  country  tubular  goods  are 
classified  in  level  II  and  received  a  12.5 
percent  rebate  in  the  review  period. 
However,  the  effective  rate  of  reembolsu 
can  be  less  than  12.5  percent  because 
commissions  paid  on  export  sales  are 
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deducted  from  the  f.o.b.  vahie  before  the 
amount  of  the  rebate  is  calcolated. 

The  Department  will  determme  that 
the  reembolso  does  not  confer  a  bounty 
or  grant  if  the  tax  rebate  does  not 
exceed  (he  total  amount  of  allowable 
indirect  taxes  and  import  duties  borne 
by  inputs  that  are  physically 
incorporated  in  the  exported  product, 
and  indirect  taxes  levied  at  the  final 
stage. 

We  conducted  an  on-site  verification 
of  the  1986  tax  incidence  study,  and 
calculated  the  allowable  tax  incidence 
based  on  that  study.  We  found  that 
indirect  taxes  on  physically- 
incorporated  inputs  and  final  stage 
indirect  taxes  on  oil  country  tubular 
goods  amounted  to  11.90  percent  during 
the  review  period.  Because  Siderca  paid 
commissions  on  its  export  sales,  the 
effective  rate  of  reembolso  did  not 
exceed  the  11.90  percent  of  allowable 
tax  incidence.  Therefore,  we 
preliminarily  determine  that  there  was 
no  overrebate  of  indirect  taxes  for  the 
review  period  and,  therefore,  no  benefit 
from  this  program  during  the  review 
period. 

(B)  Pre-financing  of  Exports  Under 
Circular  RF-153 

In  1987.  OPRAC-1,  under  Circular  RF- 
153,  authorized  pre-export  short-term 
loans,  to  exporters  of  the  subject 
merchandise  for  up  to  70  percent  of  the 
f.o.b.  value  of  the  exported  merchandise 
at  an  annual  interest  rate  of  up  to  one 
percent.  The  loans  are  denominated  in 
australs  but  indexed  to  U.S.  dollars.  Tbe 
funds  are  provided  by  the  Central  Bank 
of  Argentina  and  disbursed  by  private 
commercial  banks.  The  interest  on  pre- 
export  loans  is  payable  at  the  end  of 
each  calendar  quarter  or  when  principal 
payments  are  made.  Because  only 
exporters  are  eligible  ot  receive  these 
loans,  we  preliminarily  determine  that 
these  loans  are  countervailable  to  the 
extent  that  they  are  provided  to 
exporters  at  preferential  rates. 

To  calculate  the  benefit  we  compared 
the  amount  of  interest  paid  on  each  loan 
during  the  review  period  with  the 
amount  that  would  have  been  paid  on 
comparable  short-term  commercial 
loans  available  in  Argentina  during  the 
review  period,  adjusting  for  the 
exchange  rate  differentials.  For  1987,  we 
used  as  our  benchmark  the  average  of 
the  monthly  regulated  and  non-regulated 

1987  interest  rates  published  by  the 
Fundacion  de  Investigaciones 
Economicas  Latinoamericanas  (FltL), 
Since  the  Central  Bank  stopped  lending 
money  at  regulated  rates  in  October 
1987,  we  used  as  our  benchmark  rate  for 

1988  the  average  of  the  monthly  interest 
rates  on  short-term  loans  of  up  to  180 


days  pobkshed  by  FIEL  We  aUocated 
the  beiKfit  ovar  tibe  company's  total 
exports  of  the  snbfeot  mwchandise  to 
the  United  States.  Since  only  oae 
company  exports  OCTG  to  the  United 
States,  ttiera  was  no  need  to  wcigh- 
average  the  iCMihing  ben^t  On  the 
basis,  we  preiininahly  determine  the 
benefit  from  this  prasram  to  be  015 
percent  ad  vaJmvm  during  the  period 
January  1. 1987  throu^  December  31, 
1987,  and  1j8S  percent  ad  valorem  during 
the  period  January  1, 1988  through 
December  31. 1966. 

Program  Detennined  Not  to  Confer  a 
Bounty  or  Grant 

(A)  Tax  Exemptions  Under  Laws  21.806 
and  23^14 

Under  Laws  21.808  and  23.814,  whidi 
are  designed  to  promote  job  creation 
and  industrial  development  companies 
presenting  viable  investment  projects 
are  eHgible  to  receive  exemptions  on 
certam  taxes  such  as  stamp  taxes, 
capital  taxes  and  income  taxes. 
Companies  are  required  to  present  a 
detailed  project  to  the  government 
including  information  on  tedmical 
viability,  company  balance  sfaeets  and 
cost  studies,  and  are  periodically 
audited  to  ensure  compliance  with  the 
program.  Siderca  used  this  program 
during  the  review  period. 

We  verified  this  program  for  the  1967 
review  period.  We  examined  a  list 
provided  by  Argentine  government 
officials  which  demonstrated  that  over 
2,400  companies,  located  in  many 
regions  throughout  Argentina  and 
representing  a  wide  variety  of 
industries,  had  received  benefits  under 
this  program.  Therefore,  we 
preliminarily  determine  that  tax 
exempticms  under  Laws  21.008  and 
23.614  are  not  provided  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries,  and  they  do 
not  confer  a  bounty  or  grant  to  exporters 
of  OCTG. 

Other  Programs 

We  examined  the  following  programs 
and  preliminarily  determine  that  OCTG 
exporters  did  not  use  them  durmg  the 
review  period: 

•  Post-export  financing  under  OPRAC 
1-9 

•  Medium  and  long-term  loans  under 
law  22.510 

•  Capital  grants 

•  Stamp  tax  exemption  under  Decree 
186 

•  Equity  infusions  and  capitalization 

•  Programa  Especial  de 
Exportaciones  (PEEXJ 

•  FIDEX 

•  Tax  deductions  under  Decree  173 


•  Tax  deductions  under  Decree  173 

•  Price  premiums  from  Argentine 
government  purchases  of  steel 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  total  bouaty 
or  grant  to  be  0.15  percent  ad  vaionm 
for  the  period  January  1, 1987  through 
December  31, 1987.  and  1.85  percent  ad 
valorem  for  the  period  January  1. 1888 
through  December  31. 1986.  in 
accordance  with  19  CFR  355J.  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis. 

The  Department  intends  to  instruct 
the  Customs  Service  to  hquidate. 
without  regard  to  countervailing  duties, 
all  shipments  of  this  merchandise 
exported  on  or  after  January  1, 1987  and 
on  or  before  December  31. 1987,  and  to 
assess  countervailing  duties  of  1.85 
percent  of  tiie  f.o.b.  invoice  price  on  all 
shipments  of  this  merchandise  exported 
on  or  after  January  1. 1988  and  on  or 
before  December  31, 1988. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act  of  1A5 
percent  of  the  f.o.b.  invoice  price  on  aD 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  heanng  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  90  days 
of  the  date  of  publication.  Rebuttal 
briefs,  hmited  to  arguments  raised  tn 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  die 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal,  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e).  Any  request  for 
disclosure  under  administrative 
protective  order  must  be  made  ik)  later 
than  five  days  after  the  date  of 
publication.  The  Department  will 
publish  and  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
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of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  juiiury  IS.  1961. 
Eric  I.  Carfinkal, 
Auittant  Secretary  for  Import 
Adminittration. 
(PR  Doc.  91-1670  Filed  l-2i-91.  8:45  am] 


Argonne  National  Laboratory,  et  ai^ 
ConeoHdated  Dedakxi  on  Applications 
for  Dutyfree  Entry  of  Sdentiflc 
Inetruinents 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-«51.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m  and  5  p.m.  in  room  4204.  U.S. 
Department  of  Commerce,  14fh  and 
Constitution  Avenue,  NW..  Washington. 
DC. 
Comments:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnmients  described  below,  for  such 
purposes  as  each  is  intended  to  be  used. 
is  being  manufactured  in  the  United 
States. 

Docket  Number  90-128.  Applicant 
Argoime  National  Laboratory,  Argonne, 
IL  60439. 

Docket  Number  90-132.  Applicant: 
University  of  Idaho,  Moscow,  ID  83843. 
Instrument-  Magnetic  Bottle  Electron 
Spectrometer.  Manufacturer  Applied 
Laser  Technology,  Tlie  Netherlands. 
Intended  Use:  See  notice  at  55  FR  32676, 
August  10, 1990.  Reasons:  The  foreign 
instrument  provides  an  acceptance 
angle  of  2  pi  steradians  with  a  15  meV 
resolution  at  5.0  eV  for  study  of 
multiphoton  ionization  of  polyatomic 
molecules.  Advice  Submitted  by: 
National  Institute  of  Standards  and 
Technology,  November  27, 1990. 

Docket  Number  90-12a  Applicant 
Argonne  National  Laboratory,  Argorme. 
IL  60439.  Instrument  Multipole  Magnet 
Measurement  System.  Manufacturer 
Danfysik,  Denmark.  Intended  Use:  See 
notice  at  55  FR  32876,  August  10, 1990. 
Reasons:  The  foreign  instrument 
measures  field  coefficients  of  large 
multipole  magnets  to  an  accuracy  better 
than  one  part  per  10.000  for  use  in  high 
energy  physics  research.  Advice 
Submitted  by:  National  Institute  of 
Standards  and  Technology,  November 
28.1990. 

Docket  Number  90-130.  Applicant 
University  of  Illinois  at  Urbana- 
Champaign,  Urbana,  IL  61801. 
Instrument  Universal  Crystal  Growth 


System.  Model  MCGS-5.  Manufacturer 
Crystalox.  United  Kingdom.  Intended 
Use:  See  notice  at  55  FR  32676,  August 
10. 1990.  Reasons:  The  foreign 
instrument  can  operate  beyond  3000 
degrees  Celsius  in  a  wide  range  of 
ambient  atmospheres  (oxidizing, 
reducing,  inert,  or  under  vacuum)  and 
employs  microprocessor  controlled 
microstepper  drive  motors.  Advice 
Submitted  by:  National  Institute  of 
Standards  and  Technology.  November 
21, 1990. 

The  National  Institute  of  Standards 
and  Technology  advises  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  de8crit)ed  above  are 
pertinent  to  each  appUcant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
fnak  W.  Creel, 

Director  Statutory  Import  Programs  Staff- 
[PR  Doc  91-1665  Filed  1-23-91;  8:45  am] 
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Manufacturer  Scanmar  A.S.,  Norway. 
Intended  Use:  See  notice  at  55  FR  41737. 
October  15. 1990. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  instruments  previously 
imported  for  the  use  of  the  applicants.  In 
each  case,  the  instrument  and  accessory 
were  made  by  the  same  manufacturer. 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 
Frank  W.  Creel, 

Director  Statutory  Import  Programs  Staff. 
(FR  Doc.  91-1666  Filed  1-23-fll;  8:45  am] 

WLUNO  COOC  M10-O»-« 


University  of  Florida,  et  al., 
Consolidated  Decision  on  Applications 
for  Outy-Free  Entry  of  Scientific 
Instruments 

This  IS  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number  90-157.  Applicant: 
University  of  Florida,  Gainesville.  FL 
32611.  Instrument  Upgrade  of  Mass 
Spectrometer,  PRISM  Series  II  with  10- 
Sample  Cracker,  Manufacturer  VG 
Instruments,  Ltd..  United  Kingdom. 
Intended  Use:  See  notice  at  55  FR  41738. 
October  15, 1990. 

Docket  Number  90-173.  Applicant 
US,  Department  of  Commerce,  NOAA, 
Woods  Hole.  MA  02543.  Instrument 
Water  Temperature  Sensor. 


University  of  IMinnesota,  et  Al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  i.nportation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4204,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW.,  Washington, 
DC. 

Docket  Number  90-155  Applicant 
University  of  Minnesota,  St.  Paul,  MN 
55108.  Instrument  Electron  Microscope, 
Model  JEM  1200EX.  Manufacturer 
JEOL  Ltd.,  Japan.  Intended  use:  See 
notice  at  55  FR  41738,  October  15, 1990. 
Application  received  by  Commissioner 
of  Customs:  August  8, 1990. 

Docket  Number  90-159.  Applicant 
The  Research  Foundation  of  State 
University  New  York,  Buffalo,  NY  14215. 
Instrument  Electron  Microscope,  Model 
H-7000.  Manufacturer  Hitachi.  Japan. 
Intended  use:  See  notice  at  55  FR  41739. 
October  15. 1990.  Order  date:  May  21. 
1990. 

Docket  Number  90-166.  Applicant 
University  of  California— Irvine,  Irvine. 
CA  92717.  Instrument  Electron 
Microscope,  Model  CM  201  with 
Accessories.  Manufacturer  N.V.  Philips 
Electronics,  The  Netherlands.  Intended 
use:  See  notice  at  55  FR  41739,  October 
25, 1990.  Order  date:  July  5, 1990. 

Docket  Number  90-168.  Applicant 
U.S.  Environmental  Protection  Agency. 
Gulf  Breeze,  FL  32561.  Instrument: 
Electron  Microscope,  Model  EM902/PC. 
Manufacturer  Cad  Zeiss.  Inc..  West 
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Germany.  Intended  use:  See  notice  at  55 
m  41737.  October  15, 1990.  Appfkxrtton 
Received  by  Commissioner  of  Customs: 
August  27, 1990. 

Docket  Number:  90-169.  Applkant 
University  of  Maryland  at  Baltimore, 
Baltimore,  MD  21201-14G1.  Instrument 
Electron  Microscope.  Model  H-700a 
Manufacturer  Hitachi.  Japan.  Intended 
use:  See  notice  at  55  FR  41737.  October 
15. 1990.  Order  date:  August  27. 1990. 

Docket  Number  90-171.  Applicant 
The  University  of  Tennessee,  Memphis. 
TN  38163.  Instrument  Electron 
Microscope.  Model  JEM-2000  EXIL' 
SEG/DP/DP.  Manufacturer  JEOL,  Ltd.. 
Japan,  Intended  use:  See  notice  at  55  FR 
41737.  October  15, 1990.  Order  date:  July 
12, 1990. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEMJ  and  is  intended  for  research  of 
scientific  educational  uses  requiring  a 
CTE3M.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  Stales  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  applicaHon 
by  the  U.S.  Customs  Service. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  91-1664  Filed  l-2a-«;  8:45  am] 

BILUNQ  CODE  3S1S-0S-II 


National  Oceanic  and  Atmosptteilc 
Administf'otioii 

Quif  of  Mexico  Fiahery  Managentent 
CounoO;  Public  Meeting:  RFMC 
Ciialrmen  and  Eaecutive  Oirectora 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

"Hie  (Dhairmen  and  Executive 
Directors  of  the  eight  Regional  Fiahery 
Management  Councils  (RFMCs)  will 
hold  a  public  meeting  on  February  7-9, 
1991.  On  Februarj'  7-8  the  meeting  will 
be  held  at  the  Embassy  Suites  Hotel, 
4400  West  Cypress  Street,  Tampa,  FL 
On  February  9  the  meeting  w'H  be 
continued  at  the  Hyatt  Regency 
Westshore  at  Tampa  International,  6200 
Courtney  Campbell  Causeway,  Tampa. 
FL.  On  February  7  and  8  the  meeting  will 
begin  at  9  a.m.,  and  recess  at  5  p.m.  On 
February  9  the  meeting  will  begin  at  9 


a.m..  and  adiorQm  at  11:50  a.m. 

The  RFMC  Chairmen  and  Executive 
Directors  will  discuss  fishery 
management  in  the  19908.  including  use 
of  scientists  as  advisors,  allocation 
between  competing  users,  use  of  permits 
for  data  collection  and  enforcement 
public  education  on  management  issues, 
interpretative  rule,  i.e„  start  of  the 
fishery  management  plan  review/ 
approval  period:  the  direction  and 
respective  roles  of  the  National  Marine 
Fisheries  Service  (NMFS)  and  the 
RFMCs;  overfishing  under  the 
Guidelines  for  RFMC  Operations  and 
Administration  (50  CFR  part  802);  a 
status  report  on  approved  Magnoson 
Act  amendments;  oommitmeot  for 
overfishing  monitoring  and  stock 
assessment  fishery  evaluation  (SAFE) 
reports;  N'MFS  policy  and  experience 
and  problems  of  the  RFMCs  with 
controlled  access:  an  interjurisdictional 
fisheries  issue  (Mid-Atlantic  Fishery 
Management  Coimci!)-,  RFMC 
involvement  in  management  of  Atlantic 
highly  migratory  species,  the  Atlantic 
highly  migratory  species  impact  on 
existing  fishery  management  plana,  and 
a  schedule  for  tuna;  NMFS  policy  on 
bycatch — regional  problesis  io  be 
addressed  relative  to  bycatch;  the 
Fishery  Conservation  Amendments  of 
1990:  legal  and  pohcy  trrterpretations  of 
its  provisions,  comments  on 
Congpeasional  intent,  and  a  schedule  for 
preparing  intepretive  rules  and 
guidelines:  budget  and  fiscal  affairs:  FY 
1992  outlook.  RFMC  budget  allocations 
(workkwd  analysis),  problems  with 
grant  administration.  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  financial  assistance  policy,  and 
RFMC  staff  benefits  allowance:  marine 
mammals:  amendments  to  tiw  Marine 
Mammal  Protection  Act  (MMPA).  and 
RFMC  uivolvement  in  a  regime 
governing  incidental  take:  habitat 
protection  issues;  fishery/resource 
conservation  issues  before  Con^'sss; 
and  the  next  RFMC  Chairmen's  meeting. 

For  more  information  contact  Wayne 
E.  Swingle.  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kermedy  Boulevard,  Suite 
881.  Tampa.  FL  telephone:  (813J  22&- 
2815. 

Dated:  januafy  17. 1091. 
David  S.  Craetm. 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fishenet  Service. 
(FR  Doc.  Sl-1625  Piled  1-»-91:  «:45  am] 
WLUNO  CODE  srM>2i-a 


National  Fish  and  Seafood 
Promottonal  Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  .NOAA.  Commerce. 

TIME  AND  DATE:  The  meeting  will 
convene  at  9  a.m.  on  Monday,  January 
28,  and  adjourn  approximately  12:30 
p.m.  on  Tuesday.  |«nary  29,  IStl. 

PLACE:  Oouii  Shoneham  Hotel  2500 
Calvert  Street.  NW„  Washington,  DC 
20008. 

STATUS:  NOAA  annooocet  a  meeting  of 

the  National  Fish  and  Seafood 
Promotional  Council  (NFSPC).  The 
NFSPC.  consisting  of  15  industry 
members  and  the  Secretary  of 
Commerce  as  a  non-voting  member,  was 
established  by  the  Fish  and  Seafood 
Promotion  Act  of  1^6  to  carry  out 
programs  to  promote  the  conaumption  of 
fish  and  seafood  and  to  improve  the 
competitiveoeas  of  d»e  V£.  fishing 
industry. 

The  NrePC  is  required  to  submit  an 
annual  marketing  plan  and  budget  to  the 
SecretBi>r  of  Comraettx  for  his  approval 
that  descriijes  the  imrkeling  and 
promotion  activitieB  the  NPSPC  intends 
to  carry  out.  Funding  for  NFSPC 
activities  n  provided  through 
Congressional  appropriations. 

Matters  te  be  Considered 

Portion  Opened  to  the  Public 

January  26, 1991 

9  ajn.-12  noon — Chaiimaa's  opening 
remarks;  approval  of  minutes  from 
previous  meeting,  review  of  meeting 
agenda  and  objectives  and  presentation 
and  discussion  of  advertising 
recommendations  and  plans  for 
summer/ spring  radio  and  tie-in 
progran».  l2:Oa  n-l;30  pjn.— Lunch.  1:30 
p.m.-5  pjn. — ^Legisletive  updata  and 
discBSsion:  Administrative  Teaai 
update:  and  discussion  of  industry 
meetings  and  trade  shows. 

January  29. 1991 

9  a.m.-12:30  p.m. — Discussion  of 
strategy  and  formulation  of  Council 
recommendation  for  the  estabHshment 
of  an  industry-funded  marketing  council 
other  gpneral  business. 

PORTION  CLOSED  TO  THE  PUBUC  None. 

FOR  RINTMER  NffOMNATKNI  CONTACT: 

Jeanne  M.  Grasso.  Program  Manager, 
National  Fish  and  Seafood  Promotional 
Council,  1825  Connecticut  Avenue.  NW,. 
room  620,  Washington,  DC  20235. 
Telephone:  (202)  673-5237. 
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Dated:  January  17, 1991 
David  S.  Ciwliii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  91-1628  Filed  1-23-91;  8:45  am) 
MUJMO  COM  Mie-ta-M 


Endangered  Marine  Mammals 

AOCNCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Modification  No.  2  to  Permit  No. 
571.  Ms.  lanice  M.  Straley  (P263A). 

Pursuant  to  the  provisions  of 
S  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  and 
§  220.24  of  the  Regulations  Governing 
Endangered  Species  (50  CFR  parts  217- 
222),  Scientific  Research  Permit  No.  571 
issued  to  Ms.  Janice  M.  Straley.  P.O.  Box 
273,  Sitka,  Alaska  99853  on  November 
14, 1986  (51  FR  42127).  and  modified  on 
February  12, 1988  (53  FR  5030),  is  further 
modified  as  follows: 

Revise  Special  Condition  B.  1.: 

1.  The  research  shall  be  conducted  by 
the  means  and  for  the  purposes  set  forth 
in  the  applicantion  and  modification 
nos.  1  and  2. 

Revise  Special  Condition  B.2.a., 
second  and  third  sentences: 

a.  This  notification  includes  the 
proposed  location,  dates  and  duration  of 
scheduled  field  days,  a  list  of  the  vessels 
involved  in  the  work  and  the  names  and 
affiliations  of  all  personnel  who  will 
operate  under  the  Permit.  Notification 
shall  also  be  made  of  all  subsequent 
additions  or  deletions  of  personnel/ 
agents  prior  to  any  changes. 

Add  new  Special  Condition  B.2.e.: 

e.  If  a  whale  is  accidentally  entangled 
or  struck  in  the  course  of  field  activities. 
the  holder  shall  provide  a  report  to  the 
Assistant  Administrator  for  Fisheries 
and  the  AKR  Director  upon  return  from 
the  field  trip.  The  report  shall  include  a 
description  of  the  events  surrounding 
the  incident  and  identification  of  steps 
that  will  reduce  the  potential  for 
additional  incidents.  Authorization  to 
proceed  with  subsequent  field  work  of  a 
similar  nature  will  be  at  the  discretion  of 
the  Assistant  Administrator  for 
Fisheries  in  consultation  with  the 
Director,  AKR,  after  review  of  the  report 
and  the  experimental  protocol. 
Add  new  Special  Condition  B.IO.: 
10.  Research  activities  authorized  to 
be  conducted  from  a  low  cost  remotely 
operated  vehicle  shall  be  conducted  in 
accordance  with  the  Policy  Governing 
Use  of  Low  Cost  Remotely  Operated 
Vehicles  (LCROV)  in  Marine  Mammal 
Research  established  by  the  NOAA 


Office  of  Undersea  Research.  The  Permit 
Holder  will  ensure  that  the  operation  of 
the  LCROV,  including  noise  produced  by 
the  vehicle  and  the  use  of  strobe  lights, 
does  not  adversely  affect  the  animals 
under  observation. 

All  other  conditions  currently 
contained  in  the  Permit  and 
Modification  remain  in  effect. 

This  modification  is  effective  upon 
publication  in  the  Federal  Register. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  appointment  in 
the  following  offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  room  7330,  Silver 
Spring.  Maryland  20910;  and  Director, 
Alaska  Region.  National  Marine 
Fisheries  Services,  NOAA.  709  West  9th 
Street.  Federal  Building,  Juneau,  Alaska 
99802. 

Nancy  Foster, 

Director  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
|FR  Doc  91-1577  Filed  1-23-91;  8:45  am) 

WLLMQ  COOC  U 10-22-41 


Patents  and  Trademarks  Office 

Public  Advisory  Committee  for 
Trademaht  Affairs 

agency:  Patent  and  Trademark  Office, 

Commerce. 

action:  Notice  of  Committee  Charter 

Amendment.  

summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1976). 
and  after  consultation  with  GSA.  it  has 
been  determined  that  an  amendment  of 
the  charter  of  the  Public  Advisory 
Committee  for  Trademark  Affairs  is  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  by  law.  The  charter 
amendment  was  signed  on  December  3, 
1990. 

The  charter  has  been  amended  as 
follows  to:  (1)  Broaden  the  topics  that 
the  Committee  may  address  to  include 
international  trademark  law,  (2)  allow 
the  membership  of  the  Committee  to  be 
drawn  from  a  wider  range  of  the 
trademark  community  rather  than  solely 
from  the  regular,  associate  and 
supplementary  membership  of  the 
United  States  Trademark  Association 
(USTA),  (3)  increase  the  number  of 
members  on  the  Committee  from  15  to 
18,  (4)  provide  for  the  direct  selection  of 
the  members  and  appointment  of  the 
chairman  of  the  Committee  by  the 
Assistant  Secretary  and  Commissioner 
of  Patents  and  Trademarks  rather  than 


by  the  Department  of  the  USTA,  and  (5) 
set  the  term  of  membership  at  two  years. 

FOR  FURTHER  INFORMATION  CONTACT 

Lynne  Beresford.  Committee  Control 
Officer.  Office  of  the  Assistant 
Commissioner  for  Trademarks.  U.S. 
Patent  and  Trademark  Office. 
Washington.  DC  20231.  telephone:  (703 
557-7464.  or  Jan  Jivatodi,  Committee 
Management  Analyst,  U.S.  Department 
of  Commerce.  Washington.  DC  20230. 
telephone:  (202)  377-4217. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  was  first  established  in 
September  1970.  and  the  latest  charter 
renewal  was  signed  on  April  4, 1990. 
The  charter  amendment  was  approved 
on  December  3, 1990.  and  provides  for 
the  following: 

(1)  The  amendment  broadens  the 
objectives  and  duties  of  the  Committee 
to  specifically  embrace  international 
trademark  law.  The  previous  charter 
permitted  the  Committee  to  advise  the 
Patent  and  Trademark  Office  only  on 
the  steps  which  could  be  taken  to 
increase  the  efficiency  and  effectiveness 
of  the  administration  of  the  Trademark 
Act  and  to  provide  a  continuing  source 
of  knowledge  from  the  private  sector  to 
the  Government.  Given  the  increased 
interest  within  the  trademark 
community  and  the  Patent  and 
Trademark  Office  in  international 
trademark  law.  especially  in  the  Madrid 
Protocol  and  harmonization,  it  is 
desirable  that  the  charter  refer  explicitly 
to  international  trademark  law. 

(2)  Section  5(b)(2)  of  the  Federal 
Advisory  Committee  Act  requires  that 
the  membership  of  advisory  committees 
be  "fairiy  balanced  in  terms  of  the 
points  of  view  represented.  *     *     *." 
The  amendment  furthers  that  goal  by 
permitting  the  membership  to  be  drawn 
from  a  wide  range  of  the  trademark 
community  including  users  of  the  public 
search  room,  academia.  members  of  that 
public  at  large,  and  the  business 
community. 

(3)  The  amendment  increases  the 
number  of  members  on  the  Committee 
from  15  to  18.  The  increase  was  needed 
to  permit  additional  members,  from 
different  sectors  of  the  trademark 
community,  to  be  added  to  the 
Committee  without  having  to  displace 
any  of  the  current  Committee  members. 

(4)  Section  5(b)(2)  of  the  Federal 
Advisory  Committee  Act  requires  that 
"the  membership  be  fairly  balanced  in 
terms  of  the  points  of  view  represented 
•  *  *"  The  amendment  furthers  that  goal 
by  permitting  the  chairman  to  be 
appointed,  and  the  members  of  the 
Committee  to  be  selected  by  the 
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Assistant  Secretary  and  Commissioner 
of  Patents  and  Trademarks. 

(5)  The  charter  of  the  Public  Advisory 
Committee  for  Trademark  Affairs  did 
not  set  terms  for  members.  In  order  to 
promote  more  orderly  administration  of 
the  Committee,  the  amendment  sets  the 
terms  of  the  members  at  two  years. 
Members  will  serve  at  the  discretion  of 
the  Assistant  Secretary  and 
Commissioner  of  Patents  and 
Trademarks,  Appointments,  when 
vacancies  occur,  shall  be  for  the 
remainder  of  the  unexpired  term. 

Dated:  January  16, 1991. 
Harry  F.  Manbeck,  )r.. 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  91-1651  Filed  1-23-91;  8:45  am] 
BIUMQ  COOC  3510-1>-«l 


COPYRIGHT  ROYALTY  TRIBUNAL 
[CRT  Docket  No.  91-1-89SC0] 

1989  Satellite  Carrier  Royalty 
Distribution  Proceeding 

AGENCY:  Copyright  Royalty  Tribunal, 
action:  Notice  of  declaratory  ruling 
request. 

summary:  Program  Suppliers  have 
asked  the  Tribunal  to  issue  a 
declaratory  ruling  that  copyright  owners 
of  network  programs  are  not  entitled  to 
share  in  the  satellite  carrier  copyright 
royalty  fund.  The  Tribunal  is  soliciting 
comments  on  Program  Suppliers' 
requested  ruling. 

dates:  Comments  are  due  February  25, 
1991.  Reply  comments  are  due  March  11. 
1991, 

addresses:  Parties  shall  file  an  original 
and  five  copies  of  their  comments  and 
reply  comments  to:  Chairman.  Copyright 
Royalty  Tribunal.  1825  Connecticut 
Avenue,  NW.,  suite  918.  Washington. 
DC  20009. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  Gassier.  General  Counsel. 
Copyright  Royalty  Tribunal.  1825 
Connecticut  Avenue.  NW„  suite  918. 
Washington.  DC  20009  (202-673-5400). 
SUPPLEMENTARY  INFORMATION:  In 
October.  1988.  Congress  passed  the 
Satellite  Home  Viewer  Act  of  1988  in 
which  it  created  a  satellite  c^wier 
compulsory  license  beginning  with 
calendar  year  1989,  The  Tribunal  was 
charged  in  that  act  with  the 
responsibility  of  making  annual 
distributions  from  the  royalties  collected 
from  satellite  carriers. 

The  first  claims  to  satellite  carrier 
royalties  were  filed  with  the  Tribunal 
during  July,  1990.  On  December  28. 1990. 


Program  Suppliers,  a  group  of 
approximately  100  producers  and/or 
syndicators  of  television  programs, 
specials  and  movies,  filed  a  motion  with 
the  Tribimal  seeking  a  ruling  that 
copyright  owners  of  network  programs 
are  not  entitled  to  share  in  the  satellite 
carrier  royalty  fees. 

The  specific  question  for  which 
Program  Suppliers  request  a  declaratory 
ruling  is: 

Are  the  copyright  owners  of  network 
programs  broadcast  by  network  stations 
whose  signals  are  retransmitted  by  satellite 
carriers  to  the  public  for  private  home 
viewing  persons  to  whom  TVRO  royalties 
may  be  distributed  within  the  meaning  and 
intent  of  17  U.S.C.  119? 

In  support  of  its  motion,  Program 
Suppliers  contend  that  the  sateUite 
carrier  compulsory  hcense  was  intended 
to  be  modeled  after  the  cable 
compulsory  license  where  it  has  been 
established  that  copyright  owners  of 
network  programs  may  not  share  in  the 
royalties,  and  that  this  is  supported  by 
the  fact  that  network  signals  are  paid  for 
by  satellite  carriers  at  one-fourth  the 
rate  of  independent  signals,  the  same 
ratio  that  was  established  in  the  cable 
license. 

A  copy  of  the  Program  Suppliers' 
request  for  a  declaratory  ruling  is 
available  upon  request. 

Dated:  January  17,  1961. 
Mario  F.  Aguero, 
Chairman. 
(FR  Doc.  91-1611  Filed  1-23-91;  8:45  am] 

MLUNQ  COOC  1410-09-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Piu-suant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Long  Range 
Planning  Task  Force  will  meet  February 
12. 1991  from  9  a.m.  to  5  p.m.  at  4401 
Ford  Avenue.  Alexandria.  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
assess  the  global  environment  issues  in 
10-20  years  and  its  effect  on  Navy 
missions  and  requirements.  The  entire 
agenda  of  the  meeting  will  consist  of 
discussions  on  the  future  Naval 
operating  environment  and  it's  effect  on 
Navy  missions  and  force  structure. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are.  in  fact,  properly 


classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
pubhc  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552(b)(1)  of  title 
5,  United  States  Code, 

For  further  information  concerning 
this  meeting,  contact:  Judith  A,  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601.  Alexandria.  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Dated:  Janaury  16, 1991. 
Wayoe  T.  Baucino. 

Lieutenant.  jAGC.  USSR.  .Alternate  Federal 
Register  Liaison  Officer 
[FR  Doc.  91-1573  Filed  1-23-91;  8:45  am] 

WLUMG  COOC  M10-AE-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
25. 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulaton,'  Affairs 
Attention:  Dan  Chenok;  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  N'W.,  room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  James  O'Donnell. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  O'Donnell.  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
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participatkia  ia  the  approval  process 
would  Mtat  th»  pvpow  of  the 
inibiBHUiMi  cottectno.  violflt*  State  or 
Pedsr^  b«.  or  subatantisBjr  mtarfere 

with  uty  agency'*  abiiity  ta  perfarm  Us 
statalory  obbgations. 

The  Acting  Director.  Office  of 
Information  Resources  Management 
pubtishc*  tkis  natka  contaiaing 
proposed  iflforawliaa  coUection 
requests  prior  ta  sabmissitin  of  these 
requests  to  OBA.  Each  proposed 
infonnatian  cotfectioa.  groaped  by 
office,  containa  tbe  Eaflowing:  (1)  Type 
of  review  requested,  e.g„  new.  revision, 
extension,  existing  or  reinstatement;  [2) 
Title:  (.3)  Frequency  of  collection;  [4]  The 
affected  public;  (5]  Reporting  burden; 
and/or  (8J  Recordkeeping  burden;  and 
(7)  Abstract.  0MB  invites  public 
comment  at  the  address  specified  above. 
Capiea  of  the  requeeto  are  availabie 
from  James  O'Donnell  at  the  address 
specified  abo^e. 

Dated:  January  17. 1991. 

James  Ottonneii. 

Acting  Director,  for  Office  of  Information 
Resources  ManageaieaL 

Office  ai  PlaaaH^  Bmi^bI  sbb 
Evaluation 

Type  of  Review:  New. 

Title:  An  Analysis  of  Funds  Issues 

Affecting  Summer  School  Services 

under  the  Migrant  Education  Program. 
Frequency:  One-time. 
Affected  Public:  State  local 

governments. 
Reporting  Burden: 

Responses:  32. 

Burden  Hours:  80. 
Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hovrs;  0. 

Abstract-  This  stndy  will  colfect  and 
analyze  service  and  cost  information 
concerning  migrant  education  summer 
school  services  from  a  sample  of  state 
education  agencies  and  local  projects. 
The  Department  uses  this  information  to 
report  to  Congress. 

Offica  af  Planning,  Budget  aad 
Evaluirina 

Type  of  Review:  Reinstatement. 
Title:  Prospects:  The  National 

Loogitiidinal  Shidy  of  Chapter  1 

Children. 
Frequeacy:  AaattaUy. 
Affected  Public:  kukviduals  or 

households;  Stale  or  local 

goveranents. 
Reporting  Burden: 

Respomea:  142CM9. 

Burden  Hours:  2Q0766. 
Recortikeeping  Burden: 

Recordkeepers:  0. 


Burden  Hoars:  0. 

Abetract  This  Longitudmal  study  will 
collect  data  froni  chddren,  parents  and 
school  officials  involved  m  the  Chapter  I 
Program.  Thia  data  will  be  used  to 
assess  the  impact  of  sigmficant 
participation  in  chapter  I  and  to  report 
to  Congress. 

Office  of  Educatioaat  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Application  for  the  Educational 
Partnerships  Program. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments:  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations. 

Reporting  Burden: 
Responses:  400. 
Burden  Hours:  8000. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hoars:  0. 
Abstract:  This  information  will  be 

used  by  State  agencies  to  apply  for 

funding  under  the  Educational 

Partnership  Program.  The  Department 

uses  the  information  to  make  grant 

awards. 

[FR  Doc  9t-1618  Filed  1-23-W;  Ir46  ainj 
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Fund  for  the  Improvement  and  Refofm 
of  School*  and  Teactrtng;  Board 
Meeting 

AQENCy:  Fund  for  the  Improvement  and 

Reform  of  Schools  and  Teaching  Board, 

Education. 

action:  Notice  of  an  open  meeting. 


:  This  notice  sets  forth  the 

schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Fund  for  the  Improvement 
and  Reform  of  Schools  and  Teaching 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(aK2)  of  the  Federal  Advisory 
Committee  Act. 

dates: 

February  7. 1991.  9  a.m. -3:30  p.m. 
February  8. 1991,  9a.m.-12:30p.m. 

PU^CE:  American  Federation  of 
Teachers'  9th  Floor  Conference  Room, 
555  New  Jersey  Avenue,  NW., 
Washington,  DC. 

FOR  FURTttVI  MKMMATIOM  COMTACT: 

Diane  Hill.  Fund  for  the  Improvement 
and  Reform  of  Schools  Mid  Teaching. 
U.S.  Department  of  Education.  555  New 

Jersey  Avenae,  N'W.,  room  522, 


Waahiiigton.  DC  2020»-S524,  (202)  219- 

1496. 

■U>PLI1IITIIIT  mtommmtiom:  The 

Fund  for  the  Improvement  and  Reform 
of  Schoola  and  Teaching  (FIRST]  Board 
was  established  under  section  3231  of 
the  Hawkins-Stafford  Elementary  and 
Secondary  School  hnprovement 
Amendments  of  1988  (Pub.  L.  100-297}. 
The  Board  was  established  to  advise  the 
Secretary  concerning  developments  in 
education  that  merit  his  attention: 
identify  promising  initiatives  to  be 
supported  under  the  authorizing 
legislation;  and  advise  the  Secretary  and 
the  Director  of  FIRST  on  the  selection  of 
projects  under  consideration  for  snpport. 
and  on  planning  documents,  guidelines 
and  proceduiet  for  grant  competitions 
carried  out  by  FIRST. 

The  meeting  of  the  FIRST  Board  ia 
open  to  the  public.  On  February  7  and 
February  8, 1991,  the  Board  will  approve 
the  minutes  of  the  November  Meeting, 
and  evaluate  the  outcomes  from  the 
Family-School  Partnerships  and  School 
Level  Project  Directors'  Workshops 
which  were  held  in  December  1990  and 
January  1991.  The  Board  will  also  hold  a 
discussion  on  priorities  and  review  and 
discuss  FIRSTS  mission  statement.  A 
short  presentation  will  be  held  on 
developments  in  education  and 
promising  initiatives,  along  with  a 
bnefing/OTientation  for  new  Board 
members.  The  meeting  will  conclude 
with  a  discussion  of  an  upcoming 
agenda  for  and  date  of  the  next  Board 
meeting. 

The  portion  of  the  meeting  on 
February  7. 1991.  from  2  p.m,  to  3:30 
p.m.,  will  be  a  joint  meeting  with  the 
Fund  for  the  Improvement  of 
Postaecondary  Education  Board  (FIPSE) 
to  coordinate  the  v«jrk  of  FIRST  with 
the  work  of  FIPSE,  as  directed  by  FIRST 
legislation.  The  joint  meeting  will  be 
held  in  room  3000,  400  Maryland 
Avenue.  SW.,  Washington.  DC 
Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 
public  inspection  at  tbe  office  of  the 
Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching.  U.S. 
Department  of  Edncatiaii,  555  New 
Jersey  Avenae,  NW.,  room  522, 
Washii^tw,  DC  20206-5524,  (202)  21»- 
1496  from  the  hours  of  ftJO  a.m.  to  5  p.in. 

Date:  January  17, 1991. 
Christophtx  T.  CcoM, 

Assistant  Secretary  for  Edocationol  Research 
and  Improvement. 
[FR  Doc.  91-Mai  Filed  1-23-91;  8:4fi  am) 
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National  Board  of  the  Fund  for  the 
Improvement  of  Pottsecondary 
Education;  Meeting 

AQENCY:  National  Board  of  the  Fund  for 
the  Improvement  of  Pcstsecondary 
Education,  Education. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Pcstsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATES  AND  TIMES:  February  7, 1991  from 
9  a.m.  to  4  p.m.  and  on  February  8. 1991 
from  10  a.m.  to  3  p.m. 
ADDRESSES:  Department  of  Education, 
400  Maryland  Avenue  SW.,  Room  3000, 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT. 
Charles  Karelis,  Director,  Fund  for  the 
Improvement  of  Pcstsecondary 
Education,  7th  &  D  Streets,  SW., 
Washington,  DC  20202  (202)  708-5750, 
SUPPLEMENTARY  INFORMATION:  The 
National  Board  of  the  Fund  for  the 
Imp'ovement  of  Pcstsecondary 
Education  is  established  under  section 
1001  of  the  Higher  Education 
Amendments  of  1980,  title  X  (20  U.S.C. 
1135a-l).  The  National  Board  of  the 
Fund  is  authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
Secretary  for  Postsecondary  Education 
priorities  for  funding  and  approval  or 
disapproval  of  grants  of  a  given  kind. 

The  meeting  of  the  National  Board  is 
open  to  the  pubhc.  The  National  Board 
will  meet  on  Thursday,  February  7,  from 
9  a.m.  to  2  p.m.  to  provide  an  overview 
of  the  Fund's  program  status  and  special 
initiatives  and  orient  new  Board 
members.  The  National  Board  will  meet 
from  2  p.m.  to  4  p.m.  with  the  Fund  for 
the  Improvement  and  Reform  of  Schools 
and  Teaching  (FIRST)  Board  to  follow 
up  on  activities  from  the  September, 
1990  meeting. 

The  National  Board  will  also  meet  on 
February  8,  from  10  a.m.  to  3  p.m.  to 
discuss  the  current  budget  status, 
special  focus  initiatives,  the  Fiscal  Year 


1992  Budget  and  Higher  Education  Act 
Reauthorization,  and  the  Fund's  program 
evaluation  and  dissemination. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education,  room  3100, 
Regional  Office  Building  »3,  7th  &  D 
Sti-eets  SW.,  Washington,  DC  20202  from 
the  hours  of  8  a.m.  to  4:30  p.m. 
Leonard  L.  Haynes  III, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  91-1659  Filed  1-23-91:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  3701-001  Washington] 

Yakima-Deton  Irrigation  District, 
Availability  of  Environmental 
Assessment 

January  17. 1991. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  hcense  for  the 
proposed  Tieton  Dam  Hydroelectric 
Project,  to  be  located  at  existing  U.S. 
Bureau  of  Reclamation's  Tieton  Dam  on 
the  Tieton  River  in  Yakima  County,  near 
Yakima,  Washington,  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
project,  with  appropriate  mitigation 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 


Docket  number ' 
(date  filed) 


CP91-70O-000 
12-17-90 

CP81-701-000 
12-17-90 


Applicant 


Shipper  name 


ColumtM  Gas 
Transmission 
Corporation. 

ColumtM  Gas 
TransmissKjn 
Corporation 


USS/Kobe  Steel 
Company. 

Jessop  Steel 
Company. 


Peak  day* 
average 
annual 


5.500 

4.400 

2.007.500 

486 

390 

178.120 


Points  0( 


at  941  North  Capitol  Street  NE., 

Washington,  DC  20426. 

Lois  D.  Casbell.  ' 

Secretary 

[FR  Doc.  91-1580  Filed  1-23-91:  8:45  amj 

•nXUM  CODE  (717-01-M 

Columbia  Gas  Transmission  Corp.,  et 
al.;  Natural  Gas  Certificate  Filings 

[Docket  Not.  CP91-700-000,  et  at.] 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Columbia  Gas  Transmission 
Corporation,  Mississippi  River 
Transmission  Corporation 

[Docket  No8.  CP91-700-000.  CP91-701-000. 
CP91-702-000,  CP91-703-000,  CP91-704-000| 

December  21. 1990, 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in 
respective  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  pnor  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.' 

Information  applicable  to  each 
ti-ansaction  including  the  identity  of  the 
shipper,  the  type  of  U-ansportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  ti-ansactions  under  §  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  states  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  Februar>'  5.  1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Receipi 


Delivery 


'  These  pnor  notice  requests  are  consolidated. 


Stan  up  date  rate        f-^^^^^  ^^^^,^ 
schedule 


WV. 


KY.. 


OH. 


PA. 


FTS,  Firm,  11-5-90 
FTS,  Rrm.  11-3-90 


CP86-240-000. 
ST91 -4243-000. 

CP86-24C)-000. 
ST91 -4245-000. 
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Docke*  number' 
(data  Mad) 


Applcant 


St>n>pmn»irw 


CP91 -702-000 
12-17-9* 

CP91 -703-000 
12-17-90 

CP91-70«-O0O 
12-17-90 


Columbia  Gas 
Trwiwaion 
Corparakoo. 

Columbia  Gas 
Transmission 
CuffOfaMo. 


PSI.  inc . 


Paakday' 
OMeragB 
annuai 


-- 


Receipt 


Target  Energy 
Corporatioo 

!  UomaiKoCc.. 


Transmission 
CovporatDo. 


S50 
MO 

20a750 
500 

400 

182.500 

1.03O 

1.0M 

375.950 


OH _ - 

AR.  IL.LA.0K.  TX. 


Delivery 


Start  up  date  rHte 
•Ghaoula 


Ralated  doclieta 


OH... 
PA- 
MO.. 


FTS,  Rrm,  11-V-flO 


FTS,  Firm.  10->9- 
90. 

ITS  Fimi.  10-29- 
9a 


Cf8«-240-000. 
ST91 -4244-000. 

CP86-240-000. 
ST91-290ft-d0e 

CP8»-t12V-«00. 
ST91 -4269-000. 


services  authorized  under  section  311  of 
the  Natural  Gas  Policy  Act. 

Comment  date:  January  31, 1991.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

U-T  Offshoie  System 

[Docket  No8.  CP91-M3-000.  CMfJ-aO-OOOl 

January  16, 1991. 

Take  notice  that  U-T  Offshore 
System,  P.O.  Box  1396,  Houston.  Texas 
77251,  (Applicant)  filed  in  the  above- 
referenced  dockets  prior  notice  requests 
pursuant  to  55  157.205  and  284.223  of  the 
Commission's  Regulations  tinder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of  ■ 

various  shippers  under  its  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509  corresponding  to  the 
rates,  tenns  and  conditions  filed  in 
Docket  No.  RP9&-9e-G0O>.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  m  the  requests  that 
are  on  file  with  the  Commission  and 
open  to  public  inspection.* 

Information  applicable  to  each 
transaction,  inchiding  the  identity  of  the 
shipper,  the  type  of  tran^jortation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  vohimes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactioos 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  4. 19m,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tins  notice. 


Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  bie, 

(Docket  No.  CP»l-94T-Oa01 
[anuary  16, 1991. 

Take  notice  that  on  January  15, 1991, 
Equitable  Gas  Company,  a  division  of 
Equitable  Resources,  Inc.  (Equitable). 
420  Boulevard  of  the  Allies.  Pittsburgh. 
Pennsylvania  15219,  filed  in  Docket  No. 
CP91-941-000  and  application  pursuant 
to  section  Ttc]  of  the  Natural  Gas  Act 
and  §  284.224  of  the  Commission's 
Regulations  [18  CFR  284.224)  for  a 
blanket  certificate  of  ptibtic  convenience 
and  necessity  authorizing  the  sale, 
transportation,  or  assignment  of  natural 
gas.  all  as  more  fully  set  forth  in  the 
application  of  file  with  the  Commission 
and  open  to  public  inspection. 

Equitable  requests  authority  to  sell. 
assign,  and  transport  volumes  of  natural 
gas  through  its  distribution  facilities 
located  in  Pennsylvania  and  West 
Virginia,  on  a  self-implementing  basis, 
on  behalf  of  an  interstate  pipeKne  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  to  the  same  extent  as 
intrastate  pipelines  are  authorized  to  do 
so  under  sections  311  and  312  of  the 
Natural  Gas  Policy  Act  of  1978. 
Equitable  contends  that  in  light  of  the 
fact  that  it  functions  solely  as  a  local 
distribution  compairy.  the  grant  of  the 
requested  blanket  certificate  under 
§  284.224  of  the  Commissions 
Regulations  would  be  appropriate  for 
purposes  of  providing  gas  sales, 
assignment  and  transportation  services 
under  subparts  C,  D.  and  E  of  part  284  of 
the  Regulations. 

It  is  alleged  that  granting  of  a  blanket 
certificate  would  provide  Equitable  the 
flexibility  to  provide  services  on  a  more 


competitive  besis  and  to  act  effectively 
and  efficiently  to  address  market 
opportunities  as  they  arise. 

Equitable,  states  that  i»  exempt  from 
the  Commission's  jurisdiction  as  a  local 
distribution  company  under  Section  1(b) 
of  the  Natural  Gas  Act  By  its  order  in 
Equitable  Gas  Company,  et  al,.  42  FERC 
I  61,023  (1988),  rehg  denied,  43  FERC 
1]  61,085  (1988);  881  F.2d  1123  JD-C  Ch-. 
1989),  the  Commission  permitted 
Equitable  to  abandon  its  interstate 
natural  gas  facilities  and  services. 
Pursuant  to  that  Commission  order. 
Equitable  transferred  all  such  facilities 
to  Equitrans,  Inc.  (formerly  Equitable 
Transmission  Company)  effective  on 
April  1, 1988. 

Equitable  agrees  to  comply  with  the 
conditions  set  forth  in  5  284,224(e)  and 
understands  that  any  transaction 
authorized  under  a  blanket  certificate 
shall  be  subject  to  the  same  rates  and 
charges,  terms,  conditions,  and  reporting 
requirements  that  would  apply  if  the 
transactions  were  authorized  for  an 
intrastate  pipeline  by  subparts,  C,  D, 
and  E  of  part  284  of  the  Commission's 
Regulations.  Equitable  further  agrees, 
consistent  with  the  Commission's 
Regulations,  to  offer  the  contemplated 
transportation  service  on  a  non- 
discrimiirahMy  basis. 

Equitable  has  requested  a  shortened 
notice  period  for  this  application. 
Equitable  contends  that  as  a  result  of 
such  a  shortened  notice  period,  an  order 
granting  the  requested  certificate  can  be 
issued  by  the  Commission  early  in  the 
1990-91  winter  heating  season,  then 
Equitable  can  take  advantage  of  the 

wuUei  market  to  begin  providing 


'  These  prior  notice  requests  are  not 
consotidatwi 


Docket  No  (dated  tHed) 


CP91-S43-000 

(i-7-«n 


Srupper  name  (type) 


Peak  day. 
average  <Ay, 
annual  Md 


Recwpt  poirrts  ' 


Pennsylvania  Gas  and 
Water  Company 
(distributoO. 


50,000 

50.000 

18,250.000 


CM-A., 


Dehvery  points 


Contract  dale,  rate 

sctiedute.  service 

type 


.  Uk.. 


7-1-90.  ITG 
Interruptible. 


Related  docket, 
start  up  date 


ST91 -561 7-000. 
11-27-90 
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Docket  No.  <*Md  Md) 

SNfiper  nam*  (type) 

Peak  day, 

average  da,. 

annual  hKf 

Receipi  points ' 

Datvery  potfits 

'i222J*tl2?       Relaled  docket. 
•*•*?*•"'***           8lBrlup<M> 

type            1 

CP91-a44-000 
(t-7-»t> 

Amerada  Hesa                           250,000    OLA 

CorpcwBon  (pwducer)              50JUUJ 
18,250.000 

LA _ _ 

10-24-90.  rr             {  STB1 -5820-000. 
I 

'  Ottahora  LoiMiana  and  oMalwr*  TaMoa  an  atwivn  as  OLA  and  OTX 


4.  El  Paso  Natural  Gas  Company 

[Docket  ^4o.  CPSl-e21-000] 
lanuary  IB,  1991. 

Take  notice  that  on  January  14, 1991, 
El  Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492.  El  Paso,  Texas  79978, 
filed  in  Docket  No,  CP91-921-000  a  prior 
notice  request  pm-suant  to  §§  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  install  and  operate  a 
new  sales  tap  and  appurtenant  facilities, 
under  its  blanket  certificate  issued  in 
Docket  No.  CPa2-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

El  Paso  proposes  to  install  and 
operate  the  H  &  H  Seed  Company  Sales 
Tap  in  order  to  permit  delivery  of 
natural  gas  to  Southwest  Gas 
Corporation  (Southwest)  for  resale  to 
the  H  &  H  Seed  Company  and  The 
Peanut  Patch  in  Yuma  Cotrnty,  Arizona, 
El  Paso  states  that  by  order  issued 
March  6, 1970,  at  Docket  No,  CP70-142. 
the  Commission,  among  other  things, 
granted  El  Paso  certificate  authorization 
to  acquire  by  purchase  from  Arizona 
Public  Service  Company  (APS), 
predecessor-in-interest  to  Southwest, 
approximately  9.7  miles  of  eVs'  O.D. 
pipeline  connecting  El  Paso's  Yuma  Line 
to  the  Mesa  Irrigation  Area  (hereinafter 
referred  to  as  the  Mesa  Irrigation  Area 
Sales  Lateral)  to  be  constructed  by  APS. 
El  Paso  notes  it  was  also  granted 
authorization  to  sell  and  deliver  natural 
gas  to  APS  for  resale  and  distribution  to 
consumers  in  the  Yuma -Mesa  irrigation 
area. 

It  is  stated  that  El  Paso  is  presently 
providing  natural  gas  service  to 
Southwest  in  accordance  with  the  terms 
and  conditions  of  the  currently  effective 
Service  Agreement  between  El  Paso  and 
Southwest  dated  August  15, 1970,  as 
amended,  which  was  accepted  for  filing 
effective  as  of  IDecember  31, 1970,  by 
Commission  letter  order  dated  January 
20, 1971.  It  is  further  stated  that,  among 
other  things,  the  Service  Agreement 
provides  for  the  sale  and  deKvery  by  El 
Paso  and  the  purchase  and  receipt  by 
Southwest  of  natural  gas  for  distribution 
and  resale  to  consumers  situated  in 


various  commtmities  and  areas  in  the 
State  of  Arizona. 

El  Paso  states  it  received  a  written 
request  from  Southwest  dated 
September  10, 1990,  for  natural  gas 
service  to  be  provided  at  a  point  on  El 
Paso's  Mesa  Irhgatioii  Area  Sales 
Lateral  in  Yuma  Cotmty,  Arizona.  El 
Paso  is  advised  by  Southwest  that  the 
requested  quantities  of  natural  gas 
would  be  utilized  to  serve  the 
commercial  and  cominercial  space 
heating  gas  requirenieats  of  the  H  &  H 
Seed  Company  and  The  Pesout  Patch. 

In  order  to  accommodate  Soudiwest's 
request.  El  Paso  proposes  to  construct 
and  operate  one  2'  O.D.  tap  and  valve 
assembly,  with  appurtenances,  at  a 
point  on  El  Paso's  existing  Mesa 
Irrigation  Area  Sales  Lateral  in  Yuma 
Cotmty,  Arizona  (heretnafter  referred  to 
as  the  H  &  H  Seed  Company  Sales  Tap). 
The  estimated  cost  of  the  sales  tap  is 
$8,520.  El  Paso  states  that  the  volumes  of 
natural  gas  to  be  sold  to  Southwest  at 
the  proposed  sales  tap  would  be 
delivered  at  a  pressure  of  not  more  than 
155  psig.  El  Paso  states  that  it  has  been 
advised  that  Southwest  would  install 
two  1'  O.D.  regulators  and  two  1'  OX). 
monitors,  and  one  2'  O.D.  rotary  meter, 
with  apptirtenances,  to  measure 
requested  volumes  of  natural  gas 
delivered  at  the  proposed  sales  tap. 
Southwest  would  also  install 
approximately  155  feet  of  2'  OD.  steel 
pipe  to  deliver  gas  from  El  Paso's 
proposed  tap  to  the  point  of  distribution 
to  the  H  »  H  Seed  Company  and  The 
Peanut  Patch.  El  Paso  advises  that 
Southwest  has  informed  El  Paso  that 
Southwest  has  obtained  the  necessary 
right  of  way,  and  that  no  city,  county,  or 
state  environmental  consultations  are 
required. 

The  request  for  authorization  states 
that  the  additional  quantities  of  natural 
gas  to  be  delivered  would  be  sold  by  El 
Paso  to  Southwest  for  resale  at  the  H  & 
H  Company  Sales  Tap  in  order  to 
accommodate  projected  Priority  1  and 
2(c)  requirements.  It  is  stated  that  the 
projected  Priority  1  and  2(c)  load  growth 
which  precipitated  Southwest's  current 
request  for  natural  gas  service  would 
not  alter  Southwest's  entitlements  under 
El  Paso's  Permanent  Allocation  Plan. 
Additionally,  El  Paso  states  that  the  sale 
of  natural  gas  proposed  is  permitted  by 


and  consistent  with  the  high-priority 
load  growth  provisions  set  forth  in 
S  11.5(b),  Growth  Provisions,  of  the 
General  Terms  and  Conditkms 
contained  in  El  Paso's  Vohnne  No.  1 
Tariff. 

Comment  date:  March  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  iwtice. 

5.  CNG  Transmission  CoqmratioB 

[Docket  No.  CP90-1989-001J 
Jamiary  19, 1991. 

Take  notice  that  on  January  8, 1991. 
CNG  Transmission  Corporation  (CNGJ, 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301.  filed  in  Docket  No.  CP90- 
1989-001  an  amendment  to  its 
application  for  a  certificate  of  public 
convenience  and  necessity  filed  on 
August  14, 199Q,  in  Docket  No.  CP90- 
19Bd-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  as  amended,  and  the 
Commission's  Rules  and  Regulations 
thereunder,  requesting  authorization  to 
extend  the  previously  proposed  TL-487 
pipeline  an  additional  seven  and  a  half 
(7.5)  miles  so  that  CNG's  Empire 
Alternative  proposal  can  begin  at  a 
point  near  Pendleton,  New  York,  instead 
of  Clarence,  New  York,  as  previously 
proposed,  all  as  more  fully  set  forth  fai 
the  application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

CNG  states  that  it  is  at  this  point  that 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  in  an  application  filed 
December  20. 1990.  in  Docket  Na  CP90- 
724-000  (Niagara  Alternative  Project), 
proposes  to  deliver  to  Empire  State 
Pipeline  (Empire)  up  to  256.000  Mcf  of 
transportation  gas  per  day  on  a  firm 
basis  as  an  alternative  to  the  western 
25.5  miles  of  Empn-e's  proposed  155-mile 
pipeline  system.  Tenriessee's  Niagara 
Alternative  proposal  utibzes  the  existing 
Niagara  Falls  import  point  on  the  U.S.- 
Canadian border,  New  Lewiston.  New 
York,  for  the  transportation  of  such  gas 
through  and  expansion  of  the  jointly 
owned  Niagara  Spur  Loop  Line,  to  a 
point  to  interconnection  with  the 
proposed  facilities  of  Empire  near 
Pendleton,  New  York.  With  this 
amendment.  Teimessee's  Niagara 
Alternative  proposal  can  interconnect 
with  CNG's  proposed  TL-487  pipeline 


2762 


Federal  .Register  /  Vol.  56.  No.  16  /  Thursday,  January  24.  1991  /  Notices 


near  Pendleton.  New  York.  The  level  of 
transportation  service  proposed  in 
CNG's  Empire  Alternative  proposal— 
and  all  other  proposed  facilities — 
remain  unchanged.  Should  the  National 
Fuel  Gas  Supply  Corporation 
Alternative  in  Docket  No.  CP90-920-000 
(National  Fuel  Alternative)  be  approved. 
CNG  would  accept  deliveries  at 
Clarence.  New  York. 

With  respect  to  proposed  facilities, 
this  amendment  extends  CNG's 
proposed  TL-4«7  pipeline  and  additional 
7.5  miles  (from  Clarence,  New  York,  to 
Pendleton.  New  York)  to  interconnect 
with  Tennessee,  thereby  eliminating  any 
need  for  the  remaining  129.5-miles  of 
proposed  Empire  Line  proposed 
eastward  of  Pendleton,  New  York. 

The  only  facility  changes  are  as 
follows: 

Install  25.2-miles  (in  lieu  of  17.7-miles) 
of  24-inch  pipeline  (TL-487)  paralleling 
Tennessee's  existing  Niagara  Spur  Line 
from  Manila,  New  York,  to  Pendleton, 


Erie  County.  New  York. 

The  estimated  cost  of  construction  of 
CNG's  Empire  Alternative,  with  this 
amendment  is  now  $66,782,000. 

Comment  date:  February  6, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  F  at  the  end  of  this  notice. 

6.  K  N  Energy.  Inc.  e(  al. 

[Docket  No«  CP91-824-000.  CP91-025-000, 
CP9t -928-000) 

January  16, 1991 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in 
respective  dockets  prior  notice  requests 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 


and  open  to  public  inspection.' 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transaction  under  §  284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  states  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  March  4, 1991.  in 
accordance  with  Standard  Paragraph  G 
al  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated. 


Docket  No  (dtte 
titod) 


Applicant 


STNpper  name 


CP91-924-000 
01-14-01 


CP91 -925-000 

01-14-91 


CP91 -926-000 

01-14-91 


K  N  Energy.  Inc  . 

PO  Box  150265. 

Lakeiwood.  Co 

80215. 
K  N  Energy.  Inc.. 

P.O.  Box  150265. 

(.akewoodCo 

80215. 
K  N  Energy,  Inc.. 

PO.  Box  150265. 

(.akewood.  Co 

80215. 


Maple  Gas 
I      Corporation. 


Exxon 
Corporatxxi 

IBP.  Inc...- 


Peak  day.' 
average 

annual 


16.000 

15,000 

5.475.000 

5.000 

3.014 

1.100,000 

4.500 

4,500 

1.642.500 


Points  of 


Receipt 


Delivery 


Start  up  date  rate 
sctieoule 


OK,  TX 


CO.  KS,  NE,  WY., 


CO.  KS,  NE,WY. 


OK.  TX. 


WY._ 


NE.. 


rr-i.iT-2.  iT-3. 

Internjptit)le.  12- 
1-90. 

rr-1,  rr-2.  rr-a, 

(ntemjptible,  12- 
ia-90 

nr-i.  iT-2,  rr-3 

lntemjptit>le,  12- 
13-90 


Related '  dockets 


CP89-1 043-000, 
ST91 -61 93-000 


CP89-1 043-000, 
ST91-6195-000 


CP89-1043-000 
ST91 -61 95-000 


'  Ouaninnae  are  ahown  m  Md  unless  ottverwise  mdicaied  ^^^..^   „  .„  ct  rtnrk««  «  shown    120-day  transportation  service  was  reported  in  it. 

«  The  CP  dock«t  corresponds  to  appbcant »  tHankei  transportation  certificate.  K  an  ST  docket  «  snown,  i^u-oay  uwiovv"""'" 


7.  Panhandle  Eastern  Pipe  Line 
Company,  Green  County  Pipe  Line 
Company,  Green  County  Pipe  Line 
Company 

[Docket  Noa.  CP91-«89-000.  CP91 -896-000. 
CP91 -897-000) 

)anM^^y  18. 1991. 

Take  notice  that  on  January  10, 1991. 
the  above  listed  companies  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  $5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

A  summary  of  each  transportation 
service  which  includes  the  shippers 


•  These  prior  notice  requests  are  no! 
consolidated 


Docket  No.  (dale 
Ned) 


CP91-889-000 
(1-10-91) 

CP91-896-000 
(1-10-91) 


Applicant 


Sinppername 


Pannandie  Eastern 

Pipe  Une 

Company. 
Green  Canyon  Pipe 

Ijne  Cofnpany 


Amgas.  Inc. 


Kogas,  Inc 


Peak  day.' 
average 
annual 


50 

25 

9,125 

70.000 

10,000 

3.660.000 


Points  of 


identity,  the  peak  day,  average  day  and 
annual  volumes,  the  receipt  point(8),  the 
delivery  point(s).  the  applicable  rate 
schedule,  and  the  docket  number  and 
service  commencement  date  of  the  120- 
day  automatic  authorization  under 
§  284.223  of  the  Commission's 
Regulations  is  provided  in  the  attached 
appendix. 

Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Receipt 


CO.  IL  KS.  Ml,  OH, 
OK.  TX.  WY. 

OftshoreLA 


Delivery 


OffstwreLA. 


Start  up  date  rate 
scriedule 


Related '  dockets 


n-7-90,  PT CP86-S85-000. 

ST91-5491-000 


ii-i*-«),  rr-GC. 


CPe9-51 5-000. 
ST91 -5972-000. 
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Docket  No.  (date 
filed) 


CP91 -897-000 
(1-10-91) 


Applicant 


Shipper  name 


Green  Canyon  P^ 
Uie  Company. 


Peaiidw.' 
•verac* 

annaal 


Citizens  Gas 
Supply 
Cocporation. 


225,000 
2Z.S0O 

8.2^2.000 


OffsHorv  LA., 


Oetfvery 


^'^aSJSSe  '^^       Retated »  docfcett 


■4- 


Ontfws  ^A.i 


1t-17-«0,  fT-GC 


CPe»-51 5-000. 
ST9^-SlBrr%-OO0 


•The  CP  dockal  coraaponds  to  apphcant'a  blanket  tnMportaton  eertHfeala.  »  ••  S«  docket  la  «h«^,  i20-<tay  transportation  twice  was  reported  m  n 


8.  Tnmktine  Gas  Company 

[Docket  No.  CP8&-566-0Q2] 
January  18. 1S91. 

Take  notice  that  on  January  8, 1991. 
Tnmkline  Gas  Conqmny  (Trunkime), 
P.O.  Box  1642.  Hoittcm,  Texai  77251- 
1642,  filed  in  Docket  No.  CP86-5e»-002 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  a  petition  to  amend  the  order  of 
April  aa  1987,  39  FERC  ^1.100,  issaing 
to  Tnmkline  a  blanket  certiBcate  of 
public  convenience  and  necessity  for 
certain  transportation  of  natural  gas 
pursuant  to  Order  Nos.  436  and  500. 
Tnmkline  states  that  the  amendment 
requested  herein  would  authorize  the 
assignment  of  capacity  by  Trunkline's 
Rate  Schedule  PT-Firm  customers,  to 
third  parties,  all  as  more  fully  set  forth 
in  the  petition  which  is  on  file  with  Ae 
Commission  and  open  to  public 
inspection. 

Tnmkline  states  that  PT-Firm 
customers  wot^  be  allowed  to  assign 
the  firm  capacity  available  to  thera  oo 
the  Tnmkline  system  to  third  parties, 
provided  that  such  PT-Firm  cnstomera 
notify  Tnmkline  in  writing  oi  such 
assignment.  Trankline  pnrpoees  an 
effective  date  of  April  1, 1991,  for  its 
transportation  as«gnment  program. 
Trunkline  stales  that  each  PT-Firm 
customer  would  have  the  right  on  any 
day  to  asaign  all  or  any  portion  of  its 
rights  to  tender  gas  for  transportation 
under  the  customer's  PT-Firm  Service 
Agreemeirt  aubject  to  the  folkiwing 
conditions:  (1)  The  PT-Firm  customer 
agrees  that  it  will  comply  with  the 
general  terms  and  conditions  of 
Trunkline's  tariff;  (2)  The  PT-Firm 
customer  agrees  to  be  responsible  to 
Trunkline  for  compliance  with  all  terms 
and  conditions  of  the  Firm 
Transportation  Agreement,  including 
any  imbalances  between  receipts  of  gas 
and  deliveries  of  gas,  and  payment  of  all 
applicable  rates,  charges,  penalties, 
costs,  and  fees  for  transportation  service 
rendered  pursuant  to  the  PT-Firm 
customer's  Firm  Transportation 
Agreement;  (3)  PT-Firm  customers 
warrant  that  they  or  their  assignees  will 
have  title  to  all  the  gas  delivered  to 
Trunkline  &ee  emd  clear  of  all  liens, 
encumbrances,  and  claims.  PT-Firm 
customers  agree,  further  that  they  will 
indemnify  and  hold  harmless  Trunkline 


against  any  loss  or  costs  incurred  by 
Tnmkline  on  account  of  any  liens, 
encumbiances,  and  claims;  (4)  PT-Fum 
customers  agree  to  notify  Trunkline 
when  scheduling  transportation  service 
pursuant  to  {  6.3  of  Trunkline's  Rate 
Schedule  PT-Firra  of  the  quantity  of  gas 
which  is  owned  by  an  assignee.  PT-Firm 
customers  would  not  be  obligated  to 
notify  Trunkline  of  the  identity  of  such 
assignee;  (5)  Successive  assignments 
and  reassignments  may  be  made  on  a 
firm  or  interruptible  basis;  (6)  All 
assignments  and  reassignment  of  firm 
capacity  must  be  conducted  on  an  opoi- 
access,  nondiscriminatory  basis,  and  for 
a  term  of  no  less  than  one  month;  (7] 
The  maximum  rate  that  may  be  charged 
for  assigned  or  reassigned  firm  capacity 
shall  be  the  as-billed  rate  charged  by 
Trunkline  to  the  customer.  The  minimum 
rate  for  such  capacity  shall  be  the 
commodity  rate  charged  by  Trunkline, 
as  set  forth  on  the  effective  Tariff  Sheet 
Nos.  3-AJ  and  3-A.4;  (8)  The  two-part 
as  billed  rate  charged  by  Trunkline  may 
be  converted  into  a  blended  one-part 
rate.  The  blended  one-part  rate  may  be 
no  higher  than  Trunkline's  maximum 
rate  for  service  under  PT-Intcrruptible, 
and  no  lower  than  tfie  commodity  rate 
charged  by  Trunkline  to  the  PT-Firm 
customer  and  (9)  The  rate  for  any  firm 
capacity  repackaged  on  an  intemiptible 
basis  must  be  a  volumetric  rate  no 
higher  than  Tnmkfine's  maximum  rate 
for  service  nnder  Rate  Schedule  PT- 
IntemiptJble,  end  no  krwer  than 
Trunkline's  mmimum  rate  for  soch 
interruptible  service. 

Tnmikline  farther  states  that  airy  PT- 
Firm  customer  which  particiales  in  the 
transportation  assignment  program  must 
pay  the  applicable  maximum  rate(s)  as 
set  forth  cm  the  effective  Tariff  Sheet 
Nos.  3-A.3  and  3-A.4.  To  the  extent  a 
rate  less  than  the  appHcable  maximum 
rate(8)  has  been  agreed  upon,  the  PT- 
Firm  customer  will  be  required  to  pay 
Trunkline  the  applicable  maximum 
rafefs)  for  the  dmition  of  any  and  all 
assignments  made  by  the  PT-Firm 
customer.  The  maximmn  r8te(s)  will 
apply  to  the  PT-Firm  ctistomer's  entire 
firm  transportation  quantity,  regardless 
of  the  amoimt  of  capacity  which  is 
assigned  by  the  PT-Firra  caetomer.  Upon 
termination  of  the  assignment  by  the  PT- 


Firm  customer,  the  previoasly  agreed-lo 
rate  will  be  effective  on  the  first  day  of 
the  first  full  month  followTng  the  end  of 
the  assignment. 

Trunkline  states  that  if  a  PT-Pirm 
customer  is  an  hrterstate  pipeHne 
company  whose  customers  desire  to 
convert  firm  sales  contract  demand  (CD) 
to  firm  transporation  service  on 
Trunkline's  system,  the  interstate 
pipeline  PT-Firm  customer  may  assign 
on  a  permanent  basis  a  portion  of  its 
firm  transportation  rights  on  TrmtkKne  s 
system  to  its  converting  sales  custoEoers 
ahead  of  any  existing  queue  for  such 
capauty.  provided  that  the  sales 
customer  enters  into  a  firm 
transportation  agreement  with  Trunkline 
pursuant  to  Rate  Schedule  PT-Firm  with 
a  contract  quantity  equal  to  the 
converted  CD  quantity  elected  on 
Tmokline's  system,  a  term  coexistent 
with  PT-Firm  customer's  term,  and 
receipt  points  lirated  to  those  contained 
in  the  PT-Firm  customer's  eocisting 
agreement  The  interstate  pipeline  PT- 
Firm  customer  mast  enter  into  a  new 
firm  transportation  agreement  with 
Trunkline  porsuant  to  Rate  Schedde  PT- 
Firrr.  which  will  supersede  its  existing 
agrpement  for  a  firm  transporation 
quantity  equal  to  its  original  qwantity 
less  the  assigned  amotmt. 

Comment  date:  February  6, 1991,  h; 
ec(jordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

9.  Qucstar  Pipeline  Canpeny 

[Docket  No.  CP91-aO4-000] 
janus'T.'  13.  19SH. 

■fake  notice  that  on  January  4, 1991, 
Questar  Pipeline  Company  (Questar),  79 
South  S»Hfe  Street  Salt  Lake  City,  Utah 
84111,  fi^ed  in  Docket  No  CP91-«>4-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  R^ulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  interruptible 
transportation  service  to  Bonneville 
Fuels  Marketing  Corporation 
(Bonneville)  under  the  blanket 
certificate  issued  in  Etocket  Na  CP88- 
650-000,  parsaant  to  sectiiMi  7  of  the 
Natural  Gas  Act,  ail  as  more  fully  set 
forth  in  the  reqoest  diat  is  on  file  with 
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the  Commission  and  open  to  public 
inspection. 

Questar  states  that  pursuant  to  a 
transportation  agreement  dated 
November  30. 1990.  under  its  Rate 
Schedule  T-2,  it  intends  to  transport  up 
to  10.000  MMBtu  per  day  equivalent  of 
natural  gas  for  Bonneville,  from  various 
receipt  points  on  Questar's  system  to 
various  delivery  points  located  in  Utah, 
Wyoming,  and  Colorado. 

Questar  further  states  that  the 
estimated  average  daily  and  annual 
quantities  are  10.000  MMBtu  and 
3.650.000  MMBtu.  respectively.  Service 
commenced  December  1,  1990.  under  the 
provisions  of  18  CFR  284.223(a).  as 
reported  December  12. 1990.  in  Docket 
No.  ST91-5770-000. 

Comment  date:  March  4. 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

la  United  Gas  Pipe  Line  Company 

(Docket  No.  CP91-828-000) 
fanuary  10. 1991. 

Take  notice  that  on  January  4, 1991. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478,  filed  in  Docket  No.  CP91-828-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Phibro  Energy.  Inc. 
(Phibro).  a  marketer  of  natural  gas. 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-e-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  apphcation 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

United  requests  authorization  to 
transport,  on  an  Interruptible  basis,  up 
to  a  maximum  of  309.000  MMBtu  of 
natural  gas  per  day  for  Phibro  from 
receipt  points  located  in  Louisiana, 
Offshore  Louisiana,  Texas,  Mississippi 
and  Alabama  to  delivery  points  located 
in  Louisiana,  Texas.  Florida  and 
Mississippi.  United  anticipates 
transporting  309,000  MMBtu  of  natural 
gas  on  an  average  day  and  an  annual 
volume  of  112.785,000  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  for  Phibro  commenced 
November  5, 1990,  as  reported  in  Docket 
No.  ST91-5562-00a  for  a  120-day  period 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CP88-6-000. 

Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 


date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti^et,  NE.,  Washington,  DC 
20428.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regijlations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natiiral  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
\  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Casfaeil. 
Secretary. 

[FR  Doc.  91-1578  Filed  1-2J-91;  8:45  am) 
■tLUNO  COM  trir-oi-M 


(Docket  No.  RP9&-22-000] 

Algonquin  Om  Transmission  Co., 
Informal  Settlement  Conference 

January  16. 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  February 
5. 1991,  at  10  a.m.,  at  the  offices  of  the 
Federal  Enegy  Regulatory  Commission, 
810  First  Street,  NE..  Washington,  DC 
20428,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
David  R.  Cain  (202)  208-0917. 
Lois  D.  Cashell, 
Secretory. 
(FR  Doc,  91-1588  Filed  1-23-91;  8:45  am) 

MLUNQ  COOC  CriT-OI-M 


[Docket  Mo.  GT91-14-000J 

Colorado  Interstate  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

January  16, 1991. 

Take  Notice  that  Colorado  Interstate 
Gas  Company  ("CIG")  on  Janaury  4. 
1991,  tendered  for  filing  certain  revisions 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  CIG  states  that  the  purpose  of  this 
filing  is  to  make  miscellaneous  update 
changes  to  the  Table  of  Contents  and 
other  minor  changes.  No  substantive 
changes  are  proposed  An  effective  date 
of  February  4. 1991,  is  requested  for  the 
revised  tariff  sheets. 

QG  states  that  it  has  served  a  copy  of 
this  filing  upon  all  holders  of  its  Volume 
No.  1  tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  rules  214 
or  rule  211  (18  CFR  385.214  or  385.211)  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
should  be  filed  on  or  before  January  24. 
1991.  Protests  will  be  considered  by  the 
Commission  In  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fiUng  are  on  file 
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with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-1589  Filed  1-23-91;  8:45  am] 

BtLUNQ  CODE  •717-01-l( 

[Docket  No.  ER91-215-O00] 

Commonwealth  Atlantic  Limited 
Partnership;  Filing 

January  16, 1991. 

Take  notice  that  Commonwealth 
Atlantic  Limited  Partnership 
(Commonwealth),  on  Junary  14. 1991, 
tenderd  for  filing  Amendment  No.  1  to 
the  Power  Purchase  and  Operating 
Agreement  (Amendment  No.  1)  between 
itself  and  Virginia  Electric  and  Power 
Company  (Virginia  Power). 

Amendment  No.  1  provides  for  the 
sale  of  an  additional  70  MW  of  capacity 
and  associated  energy  by 
Commonwealth  to  Virginia  Power 
pursuant  to  a  negotiated  rate  formula. 
This  additional  70  MW  will  be  provided 
by  Commonwealth's  gas-fired 
combustion  turbine  facility  to  be  located 
in  the  City  of  Chesapeake,  Virginia, 
commencing  on  or  about  March  1, 1992. 

Commonwealth  requests  that  the 
Commission  accept  Amendment  No.  1 
for  fihng  at  this  time  and  determine  that 
the  formula  rates  set  forth  in 
Amendment  No.  1  are  just  and 
reasonable.  Commonwealth  also 
requests  waiver  of  various  Commission 
regulations,  including  18  CFR  parts  34, 
41,  45.  46.  50.  and  141. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February  8, 
1991.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-1581  Filed  1-23-91:  8:45  am] 

BIUJNO  CODE  6717-01-M 


[Project  No.  2392-000] 

Georgia-Pacific  Corp.;  Issuance  of 
Annual  License 

January  17, 1991. 

On  December  29, 1988.  Georgia-Pacific 
Corporation,  licensee  for  the  Gilman 
Project  No.  2392.  filed  an  application  for 
a  new  license  pursuant  to  the  Federal 
Power  Act  and  the  Commission's 
regulations  thereunder.  Project  No.  2392 
is  located  on  the  Connecticut  River  in 
Essex  County,  Vermont,  and  Coos 
County,  New  Hampshire. 

The  license  for  Project  No.  2392  was 
issued  for  a  period  ending  December  31, 
1990.  Section  15(a)  of  the  Federal  Power 
Act  (FPA),  16  U.S.C.  808(a).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued  or  the  project  is  otherwise 
disposed  of  as  provided  in  section  15  of 
the  FPA. 

Notice  is  hereby  given  that  an  annual 
license  for  Project  No.  2392  is  issued  to 
Georgia-Pacific  Corporation  for  a  period 
effective  January  1, 1991,  through 
December  31, 1991,  or  until  the  issuance 
of  a  new  license  for  the  project  or  other 
resolution  under  section  15  of  the  FPA, 
whichever  comes  first. 

If  issuance  of  a  new  license  (or  other 
resolution)  does  not  take  place  on  or 
before  December  31, 1991,  an  annual 
license  will  be  issued  each  year 
thereafter,  effective  January  1  of  each 
year,  until  such  time  as  a  new  Hcense  is 
issued  (or  other  resolution  is  effective), 
without  further  notice  being  given  by  the 
Commission. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-1579  Filed  1-23-91;  8:45  am] 

BILLING  CODE  6717-01-11 


[Docket  No.  JD91-02669] 

HiGar  Petro,  Inc.;  Determination  on 
Motion  Protesting  Stripper  Well 
Disqualification 

January  16, 1991. 

Take  notice  that  on  January  9, 1991. 
the  United  States  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  9522-H  East  47th  Place,  Tulsa, 
Oklahoma,  filed  an  affirmative  notice  of 
determination  (BLM  Docket  No.  OK-T- 
41-89),  pursuant  to  \  271.805(e)(l}(i)  and 
§  271.806(b)  of  the  Commission's 
regulations  under  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  on  a  motion  filed  by 
HiGar  Petro,  Inc.  (HiGar)  protesting  the 
stripper  well  disqualification  of  the  USA 
D  No.  1  well.  The  USA  D  No.  1  well  (API 


No.  15-129-10583)  is  located  in  Section 
29.  Township  34  South,  Range  43  West. 
6th  PM,  in  Morton  County,  Kansas,  on 
Federal  Oil  and  Gas  Lease  KS  BLM 
010730. 

The  USA  D  No.  1  well  origmally 
received  an  affirmative  NGPA  Section 
108  stripper  well  determination  from  the 
United  States  Department  of  the 
Interior,  Minerals  Management  Service 
(MMS).  in  MMS  Docket  No.  KD-0516-81 
(FERC  Control  No.  JD82-24399). 
Colorado  Interstate  Gas  Company 
purchases  the  gas  produced  from  the 
subject  well  and  originally  notified  the 
applicant  and  the  Commission,  by  letter 
dated  February  6. 1989,  that  the  well 
disqualified  for  section  108  pricing  for 
certain  periods  in  1985  through  1988. 

The  BLM's  notice  of  determination  is 
available  for  public  inspection,  except 
for  material  which  is  confidential  under 
§  275.206  of  the  regulations,  at  the 
Commission,  825  North  Capitol  St.  NE.. 
Washington,  DC;  persons  objecting  to 
the  determination  may  file  a  protest,  in 
accordance  with  §§  275.203  and  275.204 
of  the  regulations,  within  20  days  after 
the  date  this  notice  is  issued  by  the 
Commission. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-1588  Filed  1-23-91;  8:45  amj 

WLUNG  CODE  •717-01-M 


[Docket  No.  RP90-164-000  RP9O-16S-O00J 

Mid  Louisiana  Gas  Co.,  Informal 
Settlement  Conference 

January  16, 1991. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
January  30, 1991,  at  10  a.m..  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Sti-eet.  NE.. 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385. 162(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  inter\ene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Jennifer  B.  Corwin  (202)  208-0740. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-1587  Filed  1-23-91;  8:45  am) 

BILLIMO  COOE  6717-01-M 
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[DectMt  Ma  Rni-71-OO0l 

MMiMippI  fOvar  Transmission  Corp.; 
Rsts  CiMngo  FHng 

January  16, 1991. 

Take  notios  tiiat  on  fanoary  14. 1991. 
MiMiMippi  Riwr  Trananinion 
Corpontian  (MRT)  tendend  for  filing 
the  following  tariff  theeti  to  iti  FERC 
Tariff,  Second  Revised  Volume  No.  1: 

Eleventh  Reviaed  Sheel  No.  4A.2 
Fifteenth  Revived  Sheet  No.  78 
Eighth  Reviawi  SkMt  Na  77 

MRT  submitted  the  tariff  sheets  in 
order  to  reflect  a  new  allocation  of  take- 
or-pay  costs  to  MRT  from  Trunkline  Gas 
Company  (Trunkline).  MRT  requests  an 
effectiTe  date  of  February  13. 1991. 
Trunkhne's  proposal  is  currently 
pending  before  the  Commission  in 
Docket  Na  RP91-64-000.  MRT  states 
that  its  tariff  sheets  provide  for  an 
allocation  of  take-of-pay  costs  to 
jurisdictional  sales  customers  based  on 
such  customers'  contract  demands  as  of 
November  1. 1980.  MRT  states  farther 
that  the  methodology  reflected  in  MRTs 
tariff  sheets,  as  filed,  is  identical  to  that 
proposed  by  MRT  when  it  first  filed  the 
D-1  methodology  in  October  1988  to 
recover  Trunkline's  take-or-pay  buyout 
and  buydown  costs  allocated  to  MRT. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20428,  In  accordance  with  {  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  24, 1991.  Protests  *vill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
LoUD.CuhoU, 
Secretary. 
[FR  Doc  91-1582  Filed  1-23-91;  8:45  am] 

SHJJNO  COOK  t7tT-«1-« 


[Docket  No.  RPS1-S7-001] 

Northwsst  PtpsNns  Corp^  Ctwngs  in 
FERC  Q«s  Tsrm 

January  ItS.  1991. 

Take  notice  that  on  January  4. 1991, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  Substitute  Second  Revised 
Sheet  No.  13.  to  be  effective  February  1, 
1991. 


Northwest  states  that  on  December 
17, 1990,  Northwest  filed  SecoAd 
Revised  Sheet  No.  13,  in  the  above 
docket,  setting  forth  a  revised  facility 
charge  applicable  to  Rate  Schedule  T-1 
effective  February  1, 1991.  to  supersede 
First  Revised  Sheet  No.  13.  which  has  a 
January  1. 1991  effective  date. 
Northwest  also  states  that  subsequently, 
on  December  31. 1990.  Northwest 
tendered  for  filing  First  Revised  Sheet 
No.  13  to  be  effective  January  1. 1991. 
and  that,  therefore,  it  is  necessary  to  file 
Substitute  Second  Revised  Sheet  No.  13 
to  supercede  First  Revised  Sheet  No.  13. 

Northwest  requests  that  the 
Commission  grant  any  waivers  it  may 
deem  necessary  to  permit  a  February  1. 
1991  effective  date  for  the  tendered  tariff 
sheet 

Northwest  notes  that  a  copy  of  this 
filing  is  being  served  on  Northwest's 
jurisdictional  customer  list  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385Jn4.  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  24, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretory. 
(FR  Doc.  91-1584  Filed  1^23-91.  d;4S  am) 

BtLUNO  COOC  (Tir-OI-M 


[Docket  No.  RP91-4S-0011 

PsnivYorIt  Enwgy  Corp.;  Propoosd 
Changes  in  FERC  Gas  TsrW 

January  IS,  1991. 

Take  notice  that  Penn-York  Energy 
Corporation  ( "Penn-York  ").  on  January 
14, 1991.  tendered  for  filing  as  part  of  iU 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  on  February  1. 1991: 

Substitute  Original  Sheeli  Nos  5  throu^  9 
Subttitute  Original  Sheets  Nos.  14  through  17 
First  Revised  Sheets  Noa.  5  through  9 
First  Revised  SbeeU  No«.  14  through  17 

Penn-York  states  that  the  purpose  of 
this  filing  is  to  reformat  Penn- York's 
"Notice  of  Rate  Filing"  previously 
tendered  at  Docket  No.  RP91-66-00a  so 


as  to  distingitish  between  Penn- York's 
restatement  of  rates  and  repagination  of 
its  FERC  Gas  Tariff,  In  this  regard,  the 
Substitute  Original  Sheets  are  said  to 
reflect  Penn-York's  previously  effective 
rates,  terms  and  conditions  contained 
within  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  and  the  First 
Revised  Sheets  are  said  to  reflect  the 
changes  thereto  proposed  in  Perm- 
York's  "NoUce  of  Rate  Filing". 

Penn-York  states  that  copies  of  this 
filing  were  served  upon  the  company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 
Connecticut  Delaware.  Massachusetts. 
New  Hampshire.  New  York, 
Pennsylvania.  New  Jersey,  and  Rhode 
Island. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  24. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  abeady  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CaslMll. 
Secretary. 

[FR  Doc  91-1 585  Filed  1-23-91;  8:45  amj 
WLUNQ  COOC  ariT-oi-M 


Office  of  Energy  Research 

Special  Research  QranC  Program 
Notice  91-4;  Medicai  AppOcatione 

aqency:  Office  of  Energy  Research. 

DOE 

ACTMW:  Notice  inviting  grant 

applications.  


summary:  DOE'S  Office  of  Energy 
Research  (ER)  announces  its  interest  in 
receiving  applications  for  Special 
Research  Grants  that  will  si^ort 
research  in  medical  applications  of 
lasers.  The  DOE  is  interested  in 
establishing  up  to  seven  hospital-based, 
multidisciplinary  Centers  of  Excellence 
for  the  development  of  new  or  improved 
medical  applications  of  lasers.  Soch 
uses  of  lasers  have  been  established  for 
many  applications  including  treatment 
of  diseases  of  the  eye.  surgery,  renal  and 
gall  bladder  lithotripsy,  treatment  of 
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bums,  gum  disease  and  other  diseases. 
Laser-based  medical  diagnostic  imaging 
systems  are  commercially  available.  It  is 
considered  that  major  improvements  in 
this  field  will  require  a  multidisciplinary 
approach.  Improvements  in  the 
instrumentation  involve  physics, 
chemistry  and  engineering:  clinical 
applications  involve  a  wide  spectrum  of 
medical  specialties;  and  evaluation  of 
the  results  requires  services  of 
pathologists,  statisticians  and  computet 
programmers.  Applicants  for  project 
funding,  therefore,  must  be  able  to 
undertake  broad  programs  leading  to 
new  or  improved  instrumentation  and 
medical  appHcations  involving  lasers 
Consortiums  among  hospitals  and 
laboratories  will  be  acceptable. 
Narrowly  focused  applications  are 
discouraged. 

DATES:  To  permit  timely  consideration 
for  award  in  Fiscal  Year  1991, 
applications  submitted  in  response  to 
this  notice  should  be  received  by  DOE. 
Division  of  Acquisition  and  Assistance 
Management  by  March  15. 1991. 
ADDRESSES:  Completed  applications 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research.  Division  of  Acquisition  and 
Assistance  Management.  Mail  StopG- 
236.  Washington.  DC  20^85.  attn: 
Program  Notice  91-4. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Donald  W.  Cole.  Office  of  Health 
and  Environmental  Research.  ER-73, 
Washington.  DC  20585.  (301)  353-3268. 
SUPPLEMENTARY  INFORMATION:  This 
notice  relates  to  an  initiative  of  the 
Medical  Applications  Program.  Human 
Health  and  Assessments  Division, 
Office  of  Health  and  Environmental 
Research.  This  initiative  was 
reconunended  in  the  conference  report 
to  the  fiscal  year  1991  Energy  and 
Water  Development  Appropriation  Act. 
Therefore,  in  accordance  with  10  CFR 
600.7  b.l..  eligibihty  for  awards  under 
this  notice  will  be  restricted  to 
"hospital-based,  multi-disciplinary 
medical  University  demonstration 
projects"  as  stated  in  the  conference 
report.  The  goal  of  the  initiative  is  to 
establish  up  to  seven  Centers  of 
Excellence  for  Laser  Medical  Research 
and  Applications.  In  selecting  projects 
for  award,  DOE  will  assess  the 
applicants'  previous  history  of  specific 
medical  applications  research, 
interdisciplinary  approach  to  research 
projects,  ability  to  convert  basic  science 
observations  into  new  clinical  practice, 
broad  dedicated  basic  science  expertise, 
multispecialty  clinical  expertise, 
teaching  and  training  capacity,  and 
overall  management  and  environment. 
A  total  of  $1,472,000  is  available  for  this 


purpose.  No  individual  award  can 
exceed  $750,000.  Demonstration  projects 
will  be  expected  to  concentrate  on 
innovative  applications  of  conventional 
lasers  that  are  simpler,  less  expensive, 
more  versatile,  more  controllable,  and 
more  widely  available  than  the  larger, 
more  expensive,  stationary  devices  that 
have  limited  flexibility  for  medical 
appHcations.  Projects  involving  solid- 
state  lasers  (especially  diode  lasers)  and 
tiny  battery-operated  lasers  that  have 
potential  for  integration  into  implantable 
and/or  portable  medical  systems  are 
desirable. 

Funding  plans  should  include  the 
categories  of  anticipated  expenditures 
necessary  to  enable  the  applicant  to 
meet  the  objectives  of  the  initiative, 
including  apphcation  of  the  technology 
to  clinical  practice,  teaching,  and 
training,  and,  in  particular,  should 
include  anticipated  expenditures  for 
development  of  new  equipment  and 
other  items  that  will  be  associated  with 
the  implementation  of  new  procedures. 

Information  regarding  preparation  and 
submission  of  appHcations,  eligibility, 
limitations,  evaluation  and  selection 
process,  and  other  poUcies  and 
procedures  are  contained  in  the 
Application  and  Guide  for  the  Special 
Research  Grant  Program  as  well  as  10 
CFR  part  605.  The  application  kit  and 
guide  is  available  from  DOE's  Human 
Health  and  Assessments  Division,  ER- 
73.  Office  of  Health  and  Environmental 
Research.  Telephone  requests  may  be 
made  by  calling  (301)  353-5355  or  FTS 
233-5355.  Instructions  for  preparation  of 
an  application  and  information  on  DOE 
research  Interests  are  included  in  the  kit 
The  catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

Issued  in  Washington.  DC.  on  January  15, 
1991 

James  F.  Decker. 

AcUng  Director.  Office  of  Energy  Research. 
[FR  Doc.  91-1596  Filed  1-23-91;  8:45  am] 

BIUJNO  CODE  64S)M>1-M 


Office  of  Fossil  Energy 
[FE  Docket  Na  90-1 11-NG] 

The  Consumers'  Gas  Company  Ltd.; 
Application  for  Blanket  AtJthorlzation 
to  Export  Natural  Gas 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  application  for 
blanket  authorization  to  export  natural 
gas. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 


notice  of  receipt  on  December  20. 1990. 
of  an  apphcation  filed  by  The 
Consumers'  Gas  Company  Ltd. 
(Consumers  Gas)  for  blarJtet 
authorization  to  export  to  Canada  up  to 
100  Bcf  of  natural  gas  over  a  two-year 
term  begiiuiing  April  1. 1991.  the  date  on 
which  Consumers  Gas'  existing  export 
authorization  POE/ERA  Opinion  and 
Order  No.  277)  expires.  The  applicant 
requests  authority  to  export  the  natural 
gas  through  any  point  on  the  U.S.- 
Canadian border  where  transportation 
facilities  currently  exist.  Consumers  Gas 
states  that  it  will  submit  quarterly 
reports  detailing  each  export 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
dates:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  hsted  below  no  later  than  4:30 
p.m.,  e.s.t,  February  25, 1991. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT! 
Linda  Silverman,  Office  of  Fuels 

Programs.  Fossil  Energy.  U.S. 

Department  of  Energy.  Forrestal 

Building,  room  3F-094, 1000 

Independence  Avenue.  SW., 

Washington.  DC  20585,  (202)  586-7249. 
Lot  Cooke,  OflRce  of  Assistant  General 

Counsel  for  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  6E-04Z  1000 

Independence  Avenue.  SW.. 

Washington.  DC  20585,  (202)  586-0503. 
SUPPLEMENTARY  INFORMATION: 

Consumers  Gas  is  an  Ontario 
corporation  whose  principal  place  of 
buisness  is  in  Toronto,  Ontario.  Canada. 
The  company  is  a  large  natural  gas 
distribution  utility  in  Canada,  serving 
residential,  commercial,  and  industrial 
customers  primarily  within  the 
metropohtan  Toronto,  Ottawa,  and 
Niagara  Falls  regions  of  Ontario. 

In  its  application.  Consumers  Gas 
indicates  that  it  would  purchase  and 
export  natural  gas  on  its  own  account 
for  its  system  supply,  and  would  not  act 
as  an  export  agent  for  other  parties. 

This  export  apphcation  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  tlie  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  reviewing  natural  gas 
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export  applications,  the  domestic  need 
for  the  gas  to  be  exported  is  considered, 
and  any  otker  issoes  determined  to  be 
appropriate  in  ■  particular  case, 
including  whether  the  arrangement  is 
consistent  with  DOB  policy  of  promoting 
competition  in  the  natural  gas 
martcetplaoa  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties  that  may 
oppose  this  application  should  comment 
in  their  responses  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  appiicant  asserts  that  the 
proposed  export  authority  would  be  in 
the  public  interest  because  there  is  no 
current  need  for  the  domestic  gas 
proposed  to  be  exported  and  that  the 
export  proposal  will  advance  U.S.  goals 
to  reduce  trade  barriers  and  to 
encourage  the  operation  of  market 
forces  to  achieve  a  more  competitive 
and  efficient  distribution  of  goods 
between  the  United  Slates  and  Canada. 
Parties  opposing  the  arrangement  bear 
the  burden  of  overcoming  these 
assertions. 

NEPA  CoinpUaBoa 

The  National  Environmental  Policy 
Act  (NEPA)  42  U.S.C.  4321  et  aeq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  unhl  DOE  has  met  its  NEPA 
responsibilities. 

Public  ConiiMfit  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceedirvg  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must. 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  5Sa  Pit>tests,  motions  to  intervene, 
notices  ol  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 


through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facU  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procediures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Consumers  Gas'  application 
is  available  for  inspection  and  copying 
in  the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  am  and  4:30  pjn..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington.  DC.  January  17. 
1991. 
Clifford  P.  Tomasxewski. 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs.  Office  of  Fossil  Energy. 

(FR  Doc.  91-1595  Filed  1-23-91:  MS  am] 

BILUNG  COOC  MSO-Ot-H 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  FA89-26-000] 

Electric  Rates:  Hearing,  Accounting; 
System  Energy  Resources,  Inc.;  Order 
Establishing  Hearing  Procedures 

Issued  [anuary  17.  1991 

On  December  21, 1990.  the  Chief 
Accountant  issued  a  contested  audit 
report  under  delegated  authority  noting 
System  Energy  Resources,  inc.'s  (System 
Energy)  disagreement  with  various 
corrective  actions  recommended  by  the 


Commission's  staff.  The  report  noted 
System  Energy's  disagreement  with  the 
staff  regarding  Correcting  Entry  No.  3  on 
Schedule  No.  2  and  Compliance 
Exception  Nos.  3  and  7  on  Schedule  No. 
3.  System  Energy  was  requested  to 
advise  whether  it  would  agree  to  the 
disposition  of  the  issues  under  the 
shortened  procedures  provided  for  by 
part  41  of  the  Commission's  Regulations. 
18  CFR  Part  41. 

On  January  9, 1991.  System  Energy 
responded  that  it  did  not  consent  to  the 
shortened  procedures.  Section  41.7  of 
the  Commission's  Regulations  provides 
that  in  case  consent  to  the  shortened 
procedures  is  not  given,  the  proceeding 
will  be  assigned  for  hearing. 
Accordingly,  the  Secretary,  under 
authority  delegated  by  the  Commission, 
will  set  these  matters  for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
no  later  than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 
of  the  Federal  Power  Act,  particularly 
sections  205,  206  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR,  Chapter 
I),  a  public  hearing  shall  be  held 
concerning  the  appropriateness  of 
System  Energy's  practices  as  discussed 
above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within  45  days  of 
the  date  of  this  order,  in  a  hearing  room 
of  the  Federal  Energy  Regulatwy 
Commission,  810  First  Street.  NE.. 
Washingtoa  DC  20428.  The  Presiding 
Judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss)  as 
provided  in  the  Commission's  Rules  of 
Practice  and  Procedure. 

(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
Lois  D.  Csthsll. 

Secretary. 

(FR  Doc.  91-1590  Filed  1-23-81;  8:46  amj 
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(Docket  No.  TII9t-4-17-O011 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gaa  Tariff 

January  18. 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  11, 1991  tendered 
for  fihng  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  following  tariff  sheets: 

Proposed  To  Be  Effective  January  1, 
1991 

Sub  1st  /  26th  Revised  Sheet  No.  50.2 

Proposed  To  Be  Effective  February  1, 
1991 

Sub  Twenty-eighth  Revised  Sheet  No. 

5a2 

Texas  Eastern  states  that  these  sheets 
are  being  filed  pursuant  to  section  4.F  of 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  to  flow  through  changes  in 
CNG  Transmission  Corporation's  (CNG) 
Rate  Schedule  GSS  rates  which  underlie 
Texas  Eastern's  Rate  Schedules  SS-2 
andSS-3. 

Texas  Eastern  states  that  on 
December  28, 1990  Texas  Eastern  filed 
tariff  sheets  in  Docket  No.  TM91-4-17- 
000  to  track  a  fiJing  made  by  CNG  on 
November  30, 1990  in  Docket  No.  TM91- 
4-22-000.  In  its  November  30, 1990  filing 
CNG  proposed  revising  Rate  Schedrle 
GSS  rates  to  become  effective  January  1. 
1991.  On  December  6, 1990  CNG  filed  a 
substitute  tariff  sheet  which  reflects  a 
revised  Rate  Schedule  GSS  rate.  The 
CoDimission  approved  CNG's  December 
6, 1990  filing  in  an  order  issued 
December  28, 1990  in  Docket  Nos. 
TM91-4-22-000.  et  ol.  As  a  result  Texas 
Eastern  hereby  withdraws  1st  Revised 
26th  Revised  Sheet  No.  50.2  and  Twenty- 
eighth  Revised  Sheet  .No.  50.2  filed  on 
December  28. 1990  and  substitutes  the 
above  listed  tariff  sheets. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1990)).  All  such  protests  should  be  filed 
on  or  before  January  24. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 


intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LobD.CMML 

Secretary. 

[FR  Doc.  91-1583  Filed  1-23-91:  8:45  am) 

BtLUNO  COOe  t717-«1-N 

FEDERAL  MARTmiE  COMMISSION 

Agreementfs)  FHed;  Puerto  FWco  Ports 
Autttor  Ity /Intel  nattonel  Stripping 
Agency,  Inc.  et  af. 

The  Federal  Maritime  Commisaion 

hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  punisoant  to  section  15  of 
the  Shipping  Act  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  m 
§  560.602  and/or  §  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200467. 

Title:  Puerto  Rico  Ports  Authority/ 
International  flipping  Agency.  Inc. 
Terminal  Agreement. 

Parties: 

Puerto  Rico  Ports  Authority 

International  Shipping  Agency,  Inc. 
(ISAI). 

Filing  Party:  Ms./  Mayra  N.  Cruz 
Alvarez,  Contracts  Supervisor,  Puerto 
Rico  Ports  Authority,  GJ'.O.  Box  2829, 
San  Juan,  PR  00938-2829. 

Synopsis:  The  Agreement  provides 
ISAI  use  of  berthing,  warehouse,  open 
space  and  related  facilities  for  loading 
and  discharging  of  vessels,  temporary 
storage  and  handling  of  cargo,  and  the 
handling  of  passengers.  The  term  of 
Agreement  is  for  3  years. 

Agreement  Noj  224-200468. 

Title:  Jacksonville  Port  Authority/ 
Marine  Transportation  Services  Sea 
Barge  Group,  Inc.  Terminal  Agreement. 

Parties: 


JacksoDville  Port  Antkority  pPA) 
Marine  Transportation  Services 
Sea  Bmrge  Groop.  bic  (MTSSBG). 

Filing  Party:  Carl  L  Thnmer,  General 
Traffic  Manager,  Jacksonville  Port 
Authority.  2831  Talleyxand  Avenue, 
Jacksonville.  FL  3220& 

Synopsis:  The  Agreement  provides 
for.  MTSSBG' 8  1-year  lease  orf  11.S  acres 
of  JPA's  Talleyrand  Docks  and  Terminal 
at  an  annual  rental  of  $I32.2Sa  MTSSBG 
to  pay  $28.00  per  loaded  container 
discharged/loaded  across  JPA's  docks, 
the  published  rate  for  other  cargoes,  and 
$2.71  per  lineal  foot  of  barges  and 
vessels  of  0-400  feet  in  length,  MTSSBG 
to  pay  the  published  tariff  rate  for  a 
Kone  crane  and  75%  of  the  published 
tariff  rate  for  container  crane;  and. 
MTSSBG  to  guarantee  a  minimum  of 
$350,000  in  total  revenues  each  lease 
year. 

Dated:  )anaary  18. 1981. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking. 
Secretary: 
[FR  Doc.  91-1592  FUed  1-23-81;  fciS  ami 

BILUNO  COOC  «7)0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Third  Nationat  li^ury  Control 
Conference:  Meeting 

The  Center  for  Environmental  Health 
and  Injury  Control  (CEHIC)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  erf  the  Centers  for 
Disease  Contrcri  (CDC)  and  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  of  the  Department  of 
Transportabon  announce  the  following 
meeting. 

Name:  Third  National  Injury  Cootrol 
Conference. 

Time  and  Dote:  [Registration)  4  pjB.-"  p.m.. 
April  22. 1991.  8:30  ajn.-5  pjn..  April  23-24. 
1991.  8:30  a.m.-12  noon,  April  25. 1991. 

Place:  Sheraton  Denver  Tech  Center,  4900 
D.T.C  Psrtcwsy,  Denver.  Cok>r»do  80237. 

Status^  Open  to  the  public  limited  only  by 
the  space  available. 

Purpose:  The  conference  wiU  »erve  at  a 
forum  to  clarif>  priorities  for  the  developnient 
of  a  national  agenda  for  injury  contnrf  for  the 

19908  The  nehonal  agenda  will  shape  the 
future  of  intury  control  research,  programs. 
and  pohcies  for  this  decade  The  conference 
will  also  disseminate  Endings  in  loiury 
control  research  and  programs,  strengthen 
interdi8ciplinar>'  knowledge,  coordination, 
and  collatxiration. 

Matters  to  be  Discussed:  Development  of 
the  natioDal  agenda  for  mfvry  control  for  the 

19909  by  CDC  will  be  the  focus  of  tiie 
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conference.  Seven  draft  paper*  will  be 
preaented  which  wer«  developed  to  assess 
Injury  control  In  the  areas  of  prevention  of 
violence,  prevention  of  unintentional  injuries. 
prevention  of  motor  vehicle  injuries,  acute 
care  systems,  acute  care  treatment, 
occupational  injuries,  and  rehabilitation. 

The  conference  will  serve  as  a  forum  to 
discuss  written  comments  received  on  the 
draft  pa(>en  and  to  provide  input  into  the 
development  of  the  national  agenda.  Tlie 
national  agenda  developed  by  CDC  will  then 
form  the  foundation  for  a  CDC  national  plan 
for  Injury  control. 

Concurrent  seasioiu  will  address  the  state- 
of-the-art  In  the  field  of  injury  control  in  the 
topical  areas  of  the  national  agenda.  Topical 
tables  will  present  a  wide  range  of  topics 
from  injury  control  demonstration  projects, 
academic  centers,  national  organizations, 
NHTSA,  CDC  and  other  Federal  agencies. 

Contact  Penon  for  More  Information:  Al 
Miles,  Chief.  Program  Services  Section, 
Program  Development  and  Implementation 
Branch.  Division  of  Injury  Control,  CEHIC, 
CDC.  1800  Clifton  Road.  NE..  Mailstop  F-36, 
Atlanta,  Georgia  30333,  telephone  404/488- 
4662  or  FTS  230-4662. 

Dated:  January  17, 1991. 
BviiiHUyw, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 
[PR  Doc.  91-1603  Filed  1-23-91;  8:45  am] 

MLUNQ  coot  41«»-ia-M 


Food  and  Drug  Administration 

Technical  Electronic  Product  Radiation 
Safety  Standarda  Committee; 
Recharter 

AOtNCV.  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


;  The  Food  and  Drug 
Administration  aimounces  the 
rechartering  of  the  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee  (TEPRSSC).  by  the 
Commissioner  of  Food  and  Drugs.  This 
notice  is  issued  under  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (5  U.S.C.  App.  2). 

DATIS:  The  new  charter  for  this 
committee  will  extend  to  December  24, 
1992. 

FOn  FURTHCR  INFONMATtON  CONTACT: 
Richard  L  Schmidt.  Committee 
Management  Office  (HFA-30e).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
2765. 

Dated:  January  17. 1991. 
Gary  ].  Dykatra, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  91-1601  Filed  1-23-91;  8:45  am] 
■LLMQ  COM  41«0-01-« 


Adviaory  Committee  Meeting; 
Cancellation 

AOINCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMAMY:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Ophthalmic  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee  scheduled  for  January  25. 
1991.  The  meeting  was  announced  by 
notice  in  the  Federal  Register  of  January 
2. 1991  (56  FR  78  at  79). 
FOn  FURTHER  INFORMATION  CONTACT 
Daniel  W.C.  Brown.  Center  for  Devices 
and  Radiological  Health  (HFZ-460). 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1080. 

Dated:  January  18. 1991. 
Alan  L.  Hoeting. 

.Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  91-1717  Filed  l-22-«l;  11:01  am) 
aituMQ  cooc  4iao-oi-M 


Office  Of  Human  Development 
Services 

Meeting  of  the  Executive  Committee  of 
the  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect 

Agency  Holding  the  Meeting: 
Administration  for  Children.  Youth,  and 
Families. 

Tinges  and  Dates:  9  a.m..  February  4. 
1991  to  4  p.m..  February  6. 1991. 

Place:  Mary  E.  Switzer  Building,  room 
2110.  330  C  Street.  SW..  Washington. 
DC. 

Status:  The  meeting  is  oj)en  to  public 
observation  on  February  4.  The  meeting 
is  closed  to  public  observation  on 
February  5-6. 

Matters  to  be  Considered:  At  this 
meeting  the  Executive  Committee  of  the 
U.S.  Advisory  Board  will:  in  open 
session,  review  the  DHHS  initiative 
developed  in  response  to  the  Board 
report;  plan  Board  activities  for  the 
remainder  of  Fiscal  Year  91;  meet  (at  the 
Ritz  Carlton  Hotel  at  Pentagon  City  in 
Arlington.  Virginia)  with  the  U.S.  Inter- 
Agency  Task  Force  on  Child  Abuse  and 
Neglect  to  discuss  both  the  Board  report 
and  the  Comprehensive  Federal  Plan 
developed  by  the  Task  Force:  and.  in 
closed  session,  review  and  revise  a 
preliminary  draft  of  the  Board  policy 
paper  on  the  1991  reauthorization  of  the 
Child  Abuse  Prevention  and  Treatment 
Act. 

Contact  Person  for  More  Information: 
Eileen  H.  Lohr,  Program  Assistant  U.S. 
Advisory  Board  on  Child  Abuse  and 


Neglect,  room  2070-C  Switzer  Building. 
Washington.  D.C.  20201  (202)  245-«670. 

Dated:  January  17. 1991. 
Byron  D.  Metrikin-Good. 

Executive  Director,  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect. 

[FR  Doc.  91-1629  Filed  1-23-91;  8:45  am) 

•ILUNQ  COOC  4110-01-M 


Federal  Council  on  the  Aging;  Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging. 

Time  and  Date:  Meeting  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Thursday. 
January  31. 1991  and  begins  at  9  a.m. 
and  ends  at  5  p.m.  on  Friday.  February  1, 
1991. 

Place:  On  Thursday,  January  31, 
Senate  Special  Committee  on  Aging 
Hearing,  from  9  a.m.-12  noon,  and  from 
1  p.m.-5  p.m..  the  HoUday  Inn-Capitol, 
550  C  Street  SW.,  Washington.  DC.  On 
February  1.  from  9  a.m.  to  5  p.m.,  the 
Holiday  Inn-Capitol.  550  C  Street.  SW., 
Washington.  DC. 

Status:  Meeting  is  open  to  the  public. 

Contact  Persons:  Kevin  W.  Parks, 
room  4280  Wilbur  Cohen  Federal 
Building.  619-2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L. 
93029.  42  U.S.C.  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 
Health  and  Human  Services,  the 
Commissioner  on  Aging  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-453.  5  U.S.C.  app.  1.  sec.  10. 1976) 
that  the  Council  will  hold  a  planning 
meeting  on  January  31  &  February  1  from 
9  a.m.-5  p.m.  and  from  9  a.m.-5  p.m. 
respectively.  The  agenda  will  include: 
On  January  31.  the  Council  will  attend 
the  Senate  Special  Committee  on  Aging 
Hearing  on  the  Reauthorization  of  the 
Older  Americans  Act  as  a  part  of  their 
morning  agenda.  The  Council  will  meet 
for  the  rest  of  the  day  at  the  Holiday 
Inn-Capitol  to  make  decisions  on  their 
preliminary  recommendations  on  the 
1991  reauthorization  and  hold  its  general 
meeting  to  discuss  its  planning  agenda 
for  1991  and  beyond.  On  February  1,  the 
Council  will  meet  all  day  at  the  Holiday 
Inn-Capitol  to  continue  discussions  on 
its  planning  agenda  and  to  discuss 
mental  health  and  the  elderly:  Strategies 
and  Next  Steps. 
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Dated  Jamiary  14. 1981. 
Ingrid  Axvsdo, 

Chairperson.  Federal  Council  on  the  Aging. 
[FR  Doc.  91-1&2S  Filed  1-23-91:  S:45  am) 

MLUNQ  COK  «U»«Mi 


Office  of  the  Assistant  Secretary  for 
Health 

Advisory  Committee  on  the  Food  and 
Drug  Administrstlon;  Meeting 

In  accordance  with  lection  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
that  the  Advisory  Committee  on  the 
Food  and  Drug  Administration  (FDA) 
will  hold  a  meeting  on  Wednesday, 
February  27. 1991  from  8:30  a.m.  to  5:30 
p.m.  and  Thursday,  February  28. 1991 
from  8:30  a.m.  to  1  p.m.  The  meeting  is 
open  to  the  public  and  will  be  held  in 
the  Diplomat  and  Consulate  Rooms  of 
the  Embassy  Suites  hotel  located  at  1250 
22nd  Street  NW.,  Washington,  DC. 
20037.  Public  registration  will  begin  one 
half  hour  prior  to  the  beginning  of  the 
meeting  on  each  day, 

The  purpose  of  this  meeting  is  to 
conduct  further  review  and  analysis  of 
the  findings  of  the  Committee's  three 
subcommittees  and  to  continue  the 
process  of  outhning  important  cross- 
cutting  issues  for  inclusion  in  the 
Committee's  final  report 

FOR  FURTHER  INFORSIATION  CONTACT! 

Beth  Schwartz,  Advisory  Committee  on 
the  Food  and  Drug  Admdnistration. 
Department  of  Health  and  Human 
Services,  room  740-G  Humphrey 
Building,  200  Independence  Avenue 
SW„  Washington  DC  20201.  Telephone 
number  (202)  245^7305. 

Dated:  January  17, 19W. 

EricM.  Kati, 

Executive  Secretary,  Advisory  Committee  on 

the  FDA. 

[FR  Doc.  91-1627  Filed  1-23-91;  8:45  am) 

atLUNO  COM  4Me-av« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-03IM>1-712a-0»-<004] 

Avanability  of  the  Record  of  Decision 
(ROD)  on  ths  Environmental  impact 
Statement  (EIS)  for  Federal  Coal 
Leaatng  in  the  Fence  Lake  Aree  of 
Catron  and  Cibola  Countfee,  NM. 

AGENCr.  Bureau  of  Land  Management 
Las  Cnices  District,  New  Mexico. 
action:  Notice  of  availability. 


:  Pursuant  to  section  102(2)  (c) 
of  the  National  Environmental  Poiicy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  RCX)  on  leasing  of 
Federal  coal  on  public  land  and  Federal 
mineral  ownership  in  the  Fence  Lake 
Area  of  Catron  and  Cibola  Counties. 
New  Mexico. 

EFFECTIVE  DATE:  The  ROD  was 

approved  by  the  New  Mexico  State 
Director  on  December  5. 1990. 

FOR  FWITHBI INPONMATKHI  OONTACT: 

Charles  Hodgin.  Project  Coordinator. 
BLM  Las  Cnices  District  Office,  1800 
Marquess,  Las  Cnices.  New  Mexico 
88005.  (505)  525-8228  or  }ohn  Kenny. 
Environmental  Specialist,  BLM  New 
Mexico  State  Office.  P.O.  Box  1449. 
Santa  Fe.  New  Mexico  (505)  988-6024. 

SUPPLEMENTARY  iNFOfMMATIOM:  The 
regulatioiw  set  forth  in  title  43  part  3400 
of  the  Code  of  Federal  Regulations 
(CFR)  provide  the  framework  under 
which  the  Department  of  the  Interior 
conducts  leasing  rights  to  extract 
Federal  coal.  Thie  objectives  (rf  these 
regulations  are  to  establish  policies  and 
procedures  for  ccKisidertng  development 
of  coal  deposits  through  a  leasing 
system  involving  land  use  planning  and 
environmental  impact  analysis. 
Additionally,  the  regulations  are 
intended  to  ensure  that  coal  deposits  are 
developed  in  consultation,  cooperation, 
and  coordination  with  State  and  local 
governments,  Indian  Tribes,  involved 
Federal  agencies,  and  the  general  public. 

The  Draft  (May  1990)  and  Final 
(September  1990)  EIS's  for  the  Fence 
Lake  Project  have  been  completed.  The 
ROD  for  the  Project  has  delineated  a 
lease  tract  of  6.442.28  acres,  described 
as  follows: 
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The  decision  to  delineate  the  above 
described  lease  tract  is  based  on  (1)  the 
need  to  provide  energy  mineral 
resources  (coal)  for  public  use,  (2)  the 
input  received  from  the  pubhc,  other 
Federal  and  State  land  management 
agencies,  as  well  as  state,  local  and 
tribal  governments  and  (3)  the 
environmental  analysis  for  the 
alternatives  considered.  The  delineated 
lease  tract  allows  for  the  maximum 
economic  recovery  (MER)  of  the  Federal 
coal  resource  and  also  excludes  certain 
areas  from  leasing  in  order  to  protect 
sensitive  biological  resoarces  identified 
in  BLM's  Socorro  Resource  Management 
Plan.  Known  public  concerns  were  also 
addressed  during  the  delineation  of  the 
lease  tract.  The  tract  delineated  for 
lease  would  erwure  that  the  Federal  coal 
reserves,  if  leased  and  subsequently 
mined,  are  removed  in  an  efficient,  non- 
wasteful  manner. 

Copies  of  the  ROD  have  been 
distributed  to  a  mailing  list  of  identified 
parties.  Public  reading  copies  are 
available  at  the  pubHc  and  university 
libraries  in  Las  CnKes,  Socorro, 
Albuquerque,  Truth  or  Consequences. 
Galhip,  and  Grants.  New  Mexico,  the 
Apache  County  Library  in  St..Johns, 
Arizona  and  the  Native  American 
Library  in  Window  Rock.  Arizona. 

Copies  of  the  ROD  as  well  as  the 
Draft  and  Final  ElS'i  are  available  from 
the  Las  Cmces  District  Office.  1800 
Marquess,  Las  Cnices.  New  Mexico 
88005.  telejAone  (505)  525-6228. 

Dated:  December  5, 1990. 
Larry  I.  Woodard, 
State  Director 
[FR  Doc  91-1614  Filed  1-23-91,  845  amj 

BtLUNfi  COM  43U-FB-4fl 
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[AK-980-OI-5101-09-XLKE;  AA-5S353I 

Draft  Environmental  Impact  Statement 
for  A-J  Mine  Project  Alaska; 
Availability  and  Public  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  draft 

Environmental  Impact  Statement  and 

notice  of  public  meeting.      


SUMMARY:  The  Bureau  of  Land 
Management  announces  the  availability 
of  the  draft  environmental  impact 
statement  for  the  A-)  Mine  project  a 
large  underground  gold  mine  with 
associated  surface  facilities  proposed  on 
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public  and  private  lands  in  southeast 
Alaska. 

A  public  meeting  will  be  held  to 
receive  comments  on  the  draft  EIS. 
DATIt:  The  draft  EIS  will  be  available  to 
the  public  January  28, 1991  and  BLM  will 
receive  pubhc  comment  from  that  date 
until  March  29. 1991. 

The  public  meeting  will  be  held  March 
12. 1991  at  7  p.m.  in  Centennial  Hall. 
Juneau,  Alaska. 

AOORCMU:  The  A-J  Mine  EIS  is 
available  at  the  following  locations: 
Bureau  of  Land  Management  Alaska 
State  Office.  Public  Room.  Federal 
Building,  Anchorage,  Alaska;  Bureau  of 
Land  Management,  Anchorage  District, 
Public  Room,  6881  Abbott  Loop. 
Anchorage,  Alaska;  Loussac  library, 
3600  Denali,  Anchorage.  Alaska; 
University  of  Alaska,  Anchorage.  3211 
Providence  Drive,  Anchorage,  Alaska; 
Department  of  Community 
Development,  City  and  Borough  of 
Juneau.  Municipal  Biiilding.  155  South 
Seward  Street.  Juneau.  Alaska;  Juneau 
Memorial  Library,  292  Marine  Way. 
Juneau.  Alaska  and  the  Noel  Wien 
Library,  1215  Cowles,  Fairbanks. 
Alaska. 

Comments  should  be  sent  to:  A-J 
Mine  Project  Manager.  Bureau  of  Land 
Management,  Alaska  State  Office  (980), 
222  West  7th  Avenue,  »30.  Anchorage. 
Alaska  99513. 

FOR  FmrmcR  infohmation  contact: 
David  Dorris  at  (907)  271-4409  or  toll 
free  in  Alaska  at  1-800-478-1236. 
SUPrLCMENTARY  iNFOmiATlON:  The  draft 
environmental  impact  statement 
evaluates  the  impacts  of  reopening  the 
A-J  mine.  Issues  developed  from  the 
scoping  process  cover  the  concerns  of: 
(1)  Selection  of  the  upland  tailings 
disposal  site;  (2)  socioeconomic  effects 
to  the  City  and  Borough  of  Juneau 
including  population  changes,  electrical 
energy  supplies,  recreation  and  tourism: 
(3)  water  quaUty/ quantity  and  effects  on 
salmon  hatchery  at  the  mouth  of  Sheep 
Creek  and  (4)  the  duration  of  the  project. 
Ed  Spans. 
Alaska  State  Director 

[FR  Doc.  91-1658  Filed  1-23-91;  8;45  am  J 

HUJNa  COOC  4110-JA-M 

(CO-O10-01-432O-021 

Craig  District  Grazing  Advlaory  Board 


between  10  a.m.  and  11  a.m..  or  may  file 
written  statements. 

Matters  to  be  Considered 

1.  State  Grazing  Advisory  Board. 

2.  Noxious  Weed  Survey. 

3.  Holistic  Resource  Management. 

4.  Riparian  task  force  update. 

5.  Little  Snake  Coordinated  Management 
Plan. 

6.  Status  report  on  FY  "91  range 
improvement  projects. 

7.  Area  reports. 

a  Expenditures  of  Grazing  Advisory 

Board  Funds. 

Contact  Person  for  More  Information: 
John  Denker,  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129,  phone:  (303)  824-8281. 

Dated:  January  15, 1991. 
Gary  WieMr. 
Acting  District  Manager 
[FR  Doc.  91-1574  Filed  1-23-01;  8:45  am) 

MLUNQ  COOC  4310-JB-« 


segregate  the  public  lands  as  described 
above  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 

Information  on  the  exchange  is 
available  from  the  District  Manager. 
Bureau  of  Land  Management.  Salt  Lake 
District  Office.  2370  South  2300  West. 
Salt  Uke  City,  Utah  84119. 
Dsaoa  H.  Zaller, 
Salt  Lake  District  Manager 
[FR  Doc.  91-1600  Filed  1-23-91;  8:45  am] 
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[UT-02<W)O-4212-13;  U-<66561 
Salt  Lake  District;  Realty  Action 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action; 

exchange  of  lands  in  Box  Elder  County, 

Utah. 


summary:  The  following  described 
public  land  is  being  considered  for 
exchange  pursuant  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  (43  U.S.C.  1716): 


Description 


T   13N.,  R.  lew.  SLM 

Sec.  6:  Lots  1-14.  16. 

See.  7:  NWV4NEV4. 

Sec.  8;r4WV,SEy«  — 
T.  14N.,  H.  18W.  SLM 

Sec.  3.  All 

Sec.  4,  SH.. 

Sec.  8.  EW 

Sec  9.  AH. 


Acfes 


Sec.  10.  uevt 

Sec.  11.  NV4 ..„ 

Sec.  17,  NVi,  NViSVi.  SVtSW^. 

SE  V4SE  V* — 

Soc   1 9  AM ««« «.«- 

Sec'      '20,      EViNEvi,      NW%, 

SW%SWV« „ „. 

Sec.    30,    Lott    1-4,   NEV^NE%, 

WV%EW,EV%WVi 

Sec.    31.    Lots    1-4,    WWEV%, 

EViWVi 

13N..  R.  19W .  SLM 

Sec.  1 .  Lot  1 

Total  acres 


Time  and  Date:  February  28. 1991  at  10 
a.m. 

Piace:  Craig  District  Office,  455 
Emerson  Street.  Craig.  Colorado  81625. 

Status:  Open  to  public,  interested 
persons  may  make  oral  statements 


Final  determination  on  the  exchange 
will  await  completion  of  an 
environmental  analysis.  In  accordance 
with  the  regulations  in  43  CFR  2201.1(b). 
the  publication  of  this  notice  will 


457.47 
40.00 
40.00 

640.64 
320.00 
320.00 
640.00 
160.00 
320.00 

60000 
517.12 

280  00 

397.56 

357.64 

40.12 
5130.75 


(WY-930-01-4214-10;  WYW  1230251 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Wyoming 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice^ 

summary:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  has  filed  an 
application  to  withdraw  40,00  acres  of 
National  Forest  System  land  for 
protection  of  existing  recreational 
improvements  at  the  Cook  Lake 
Recreation  Area  in  the  Black  Hills 
National  Forest,  This  withdrawal  would 
provide  protection  of  valuable,  publicly 
owned  improvements  in  the  area. 
dates:  Comments  should  be  received  on 
or  before  April  24, 1991. 
addresses:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director,  BLM.  2515  Warren 
Avenue.  P.O.Box  1828,  Cheyenne. 
Wyoming  82003, 

FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  BLM  Wyoming  State 
Office,  307-775-6115. 
SUPPLEMENTARY  INFORMATION:  On 
December  31, 1990.  the  U.S.  Department 
of  Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  land  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights; 

Sixth  Principal  Meridian 

Black  Hills  National  Forest 

T.  53  N.,  R.  63  W.. 
sec.  10.  NV4NEV4SWV«,  EV4NWV4SWV4. 

The  area  described  contains  40.00  acres  in 
Crook  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 
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The  application  %vill  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  tliis  segregative  period 
are  those  uses  witliin  the  statutory 
authorities  pertinent  to  National  Forest 
System  land  and  subject  to 
discretionary  approval. 

The  temporary  segregation  of  the  land 
in  connection  with  this  withdrawal 
application  shall  not  affect  the 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Department  of  Agriculture. 

Dated:  January  16, 1991. 
F.  WiUiam  Qkmbeny. 
Associate  State  Director  Wyoming. 
[FR  Doc  91-1604  Filed  1-23-91;  6:45  am] 

MLLMO  COOC  431»-a-H 


INTERNATIONAL  COOPERATION  AND 
DEVELOPMENT  AGENCY 

Agency  for  Intemational  Development 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  Agency  for  Intemational 
Development  (A.IJ).)  has  authorized  the 
guaranty  of  a  loan  for  the  National 
Housing  Bank  of  India  as  part  of  A.I.D.'s 
development  assistance  program.  The 
proceeds  of  tliis  loan  will  be  used  to 
finance  shelter  projects  for  low-income 
families  in  India.  The  National  Housing 
Bank  of  India  has  authorized  A.LD.  to 
request  proposals  for  eligible  investors. 
The  name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

NatioDal  Housing  Bank  of  India 

Project  386-HG-003-$25,000,000 
Attention:  Mr.  Alok  Prasad.  Assistant 
General  Manager,  National  Housing 
Bank,  c/o  State  Bank  of  India.  460  Parte 
Avenue,  New  York.  NY  10022.  Telex  No.; 
RCA  220707-SB-NY  and  RCA  236305- 
S&-NY,  Telephone  No.:  212/735-0600  and 
212/735-0801,  Telefax  No.:  212/982-0208. 
Attention:  Mr.  P.K.  Handa.  Deputy  General 
Manager,  National  Housing  Bank, 
HindusUn  Times  House  (Sdi  Floor).  16- 
20  Kasturba  Gandhi  Marg,  New  Delhi 
110001,  Telex  No.;  31-«6486  NHBD  IN, 
Telephone  No.:  371-5634,  371-2016.  371- 
2036.  371-2037,  (office)  670-631  (home). 


Interested  investors  should  submit 
their  bids  to  the  Borrower's 
representative  on  February  6, 1991, 12 
noon  New  York  Time.  Bids  should  be 
valid  for  a  period  of  48  hours  from  the 
bid  closing  date.  Copies  of  all  bids 
should  be  simultaneously  sent  to  the 
following: 

David  Grossman,  Agency  for  Intemational 
Development  APRE/ii  room  401,  SA-2. 
Washington.  DC  20623-0214,  Telex  No.; 
802703  AID  WSA  Telefax  No.:  202/663- 
2552  (preferred  communications). 
Telephone:  202/663-253a 
For  your  information  the  Borrower  is 

currently  considering  the  following 

terms: 

(a)  Amount  U.S.  $25  million. 

(b)  Term:  Up  to  30  years. 

(c)  Grace  Period;  10  years  on 
repayment  of  principal.  Repayment  of 
principal  after  ten  years  in  equal  half 
yearly  installments.  Payments  of  interest 
without  grace  period  shall  be  on  half 
yearly  basis. 

(d)  Interest  Rate:  Fixed  interest  rate.  If 
rates  are  to  be  quoted  based  on  a  spread 
over  an  index,  the  lender  should  use  as 
iU  index,  the  8y4%  U.S.  Treasury  Bond 
due  August  15,  2020. 

(e)  Closing  Date:  As  soon  as  practical 
after  bid  closing. 

(f)  fees:  Borrower  agrees  to  pay  all 
closing  costs  at  closing  from  the 
proceeds  of  the  loan.  Lenders  are 
requested  to  include  all  legal  fees  in 
their  placement  fee. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.LD. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.LD.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
IBorrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  aniended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  benefically  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  armiversary  of 


the  disbursement  of  the  principal 
amount  thereof. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the  AJ.D. 
housing  guaranty  program  can  be 
obtained  from;  Peter  M.  Kimm,  Director. 
Office  of  Housing  and  Urban  Programs. 
Agency  for  Intemational  Development 
room  401.  SA-2.  Washington.  DC  20S23- 
0214.  telephone:  202/e63-253a 

Dated:  January  17. 1901 
Fiodrik  A  Hansen, 

Deputy  Director,  Office  of  Housing  and  Urban 

Programs,  Agency  for  Intemational 

Development 

(FR  Doc.  91-1597  Filed  1-23-81;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[  Investigation  No.  337-TA-31 1  ] 

Certain  Air  Impact  Wrenches;  Change 
of  Commission  Investlgaltve  Attorney 

Notice  is  hereby  given  that  as  of  tiiis 
date,  James  M.  Gould,  Esq.,  of  the  Office 
of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  George  C. 
Summerfield,  Esq.  and  James  M.  Gould. 
Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  January  14, 1991. 

Respectfully  submitted. 
Lynn  L  L«vlne, 

Director,  Office  of  Unfair  Import 
Investigations,  SOOEStreeL  SW..  Washington. 
DC  20438. 
(FR  Doc  91-1834  FUed  1-23-91;  8:45  am) 

BaUNQ  COOC  7D>»-e>-H 


(InvMtigation  Na  337-TA-314] 

Certain  Battery4>o«»ered  RIdeKXi  Toy 
Vehlcies  and  Components  Thereof, 
Change  of  Commisston  InvestlgatWe 
Attorney 

Notice  is  hereby  given  that  as  of  this 
date,  T.  Spence  Chubb,  Esq..  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigation  instead  of  Daniel  M.  Duty, 
Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  January  16. 1091. 
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Respectfully  nibmitted. 
Lynn  L  L*v1n«,  Diractor. 
Office  of  Unfair  Import  Invettigodons,  500  E 
S«v«t  S  W^  WaahJBgton.  DC  20438. 
[FR  Doc  91-1635  Filed  1-^23-91;  8:45  am] 


No.  SS7-TA-2M,  (Advtwiry 
1)1 


Certein  Fens  With  Brushless  DC 
Motors;  Chenge  of  Commission 
InvMtlgstive  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  Jeffrey  R.  Whieldon.  Esq.,  of  the 
Office  of  Unfair  Import  Investigations  is 
designated  as  the  Commission 
investigative  attorney  in  the  above-cited 
investigatioa  instead  of  Daniel  M.  Duty. 
Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  FedersJ  Register. 

Dated:  January  17, 1991. 

Respectfully  submitted. 
Lynn  L  Lavins,  Dinctor, 
Office  (^Vuf air  Import  Inveetigations.  500  E 
StneU  SW..  Washington,  DC  20136. 
[FR  Doc  91-1833  Piled  l-23-«l:  ft45  am) 


[h»w— ttgsMon  No.  »7-TA-«161 


Certein  l»ow>er  Trsnemteeion  Ctieine;  et 
eL;  Comwieelon  Oeeielon  to  Extend 
ttw  Dste  by  Whidi  It  Must  Detennine 
Whether  To  Review  en  Initlsl 
DetermlMtion  Termlneting  the 
Investlgstion  on  the  Besis  of  e 
Settlement  Agreement 

AOCNCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

In  the  matter  of:  Certain  Power 
Tranamisaioo  Chains.  Chain  Asaembbes. 
Components  Thereof,  and  Products 
Containing  the  Same. 

SUMMUUtY:  Notice  is  hereby  given  that 
the  U.S.  Intematioiial  Trade 
Commission  has  determined  to  extend 
by  twenty  (20)  days  the  deadline  by 
which  it  must  detennine  whether  to 
review  an  Initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  terminating  the 
investigation  on  the  basis  of  a 
settlement  agreement  based  on  an  asset 
sale  agreement  between  complainant 
Borg- Warner  Automotive  Cc  In&  and 
respondent  Tesma  International,  Inc. 

FOn  FURTHER  INFORMATION  CONTACT 

George  Thompson.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1090. 


tUPFLEMENTARY  MFORMATION:  On 

December  4, 1990,  all  of  the 
complainants  and  respondents  in  the 
investigation  Hied  a  )oint  motion  to 
terminate  the  investigation  on  the  basis 
of  a  settlement  agreement.  On  December 
18. 1990,  the  presiding  AL|  issued  an  ID 
terminating  the  investigation  on  the 
basis  of  the  settlement  agreement.  In 
order  to  allow  government  agencies  and 
the  public  the  opportunity  to  submit 
comments  on  the  ID,  the  Commission 
has  determined  to  extend,  by  twenty 
(20)  days,  the  deadline  by  which  it  must 
determine  whether  to  review  the  ID. 
Consequently,  the  Commission  must 
determine  by  February  6, 1991.  whether 
to  review  the  ID. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
interim  rule  210,53  (19  CFR  210.53). 

Copies  of  ail  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  and  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington,  DC  20438.  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Issued:  January  17, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Masoa 
Secretary. 

[FR  Doc.  91-1632  Filed  1-23-91;  8:45  am) 
BILLMaCOOC  yBts-ei-M 


INTERSTATE  COMMERCE 
COMMiSStON 

[Docket  Na  AB-303  (Sut>.  7X)1 

Wisconsin  Central  Ltd.;  Abandonment 
Exemption  In  Marquette,  County,  Ml 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  11.97-mile  line  of  railroad  between 
milepost  170.94.  near  Soo  Jet.  and 
milespost  182.^.  near  Humboldt  Jet.  in 
Marquette  County,  Ml. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  hne  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 


decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  LCC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
23, 1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues, ' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  4, 
1991,*  Petitions  for  reconsideration  and 
requests  for  pubhc  use  conditions  undei 
49  CFR  1152.28  must  be  filed  by 
February  13, 1991,  with:  Office  of  the 
Secretary.  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Janet  H. 
Gilbert.  Wisconsin  Central  Ltd..  6250  N. 
River  Road,  Suite  9000.  Rosemont.  IL 
60018. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  January  29, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 


■A  atay  will  be  routinely  issued  by  tbe 
Commisskxi  in  those  proceedings  when  an 
informed  decision  on  environmenlHl  issues  (whethe' 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  Its  independent  investigation) 
cannot  be  msde  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOul-of- 
Serrice  Rail  Lines.  5  I.C.C  2d  377  (1989).  Any  entity 
seeldns  s  stay  involving  environmental  concerns  ts 
encouraged  to  Gle  its  request  ss  soon  as  possible  in 
order  to  pennit  this  Commission  to  review  and  act 
on  the  request  before  the  eflective  date  of  this 
exemption. 

•  See,  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  l.C.C.2d  IM  (1967). 

'  The  Commission  will  accept  s  late-filed  trail  use 
■tatement  so  long  as  It  retains  jurisdiction  lo  do  ao. 
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3219,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  January  17. 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  |r., 
Secretary. 
[FR  Doc.  91-1657  Filed  1-23-91:  8:45  am] 

BIUJNQ  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  November  20, 1990,  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville,  New  Jersey  08877, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
Phenylacetone  (8501)  a  basic  class  of 
controlled  substance  in  Schedule  II. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1318.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Division  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 


and  must  be  filed  no  later  than  February 
25, 1991. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C 
958(a),  21  U.S.C.  823(a),  and  21  CFR 
1311.42  (a),  (b).  (c),  (d),  (e),  and  (f)  are 
satisfied. 

Dated:  January  15, 1991. 
Gene  R.  Haisllp. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  91-1563  Filed  1-23-91;  8:45  am] 

BttJJNOCOOC  4410-0»-«l 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  5  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  November  20, 1990, 
DuPont  Pharmaceuticals,  The  DuPont 
Merck  Pharmaceutical  Company,  1000 
Stewart  Avenue,  Garden  City,  New 
York  11530,  made  application  to  the 
Drug  Enforcement  Administration  (DEA) 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  below; 


Drug 


Oxycodone  (9143) 

Hydrocodooe  (9193). 
Oxymorphooe  (9652) 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  DC  20357.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
25, 1991. 


Dated:  [anuary  14. 1991. 
Gene  R.  Haistip, 

Deputy  Assistant  Administrator  Office  of 

Diversion  Control.  Drug  Enforcemen' 

Administration. 

[FR  Doc.  91-1561  Filed  l-23-«l;  6:45  ami 

BtUJNOCOOC  44ie-0»-N 


Manufacturer  of  Controlled 
Sutwtancee;  Registration 

By  Notice  dated  November  19. 1990, 
and  published  in  the  Federal  Register  on 
December  6. 1990,  (55  FR  50422). 
Hoffmann-LaRoche.  Inc.,  340  Kingsland 
Street.  Nutley,  New  Jersey  07110.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Tetrahydrocannabinols  (7370) — 
Levofphanol  (9220) 


Schedule 


.  I 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
title  21.  Code  of  Federal  Regulations. 
§  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  January  14. 1991. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  91-1562  Filed  1-23-91;  8:45  am] 

BUXmO  COOC  441»-0»-H 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  91-05] 

Intent  To  Grant  an  Exclusive  Patent 
License 

aoency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  intent  to  grant  a 
patent  license. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Avibank  MFG..  Inc.,  an 
exclusive,  royalty-bearing,  revocable 
license  to  practice  the  invention 
described  m  U.S.  Patent  No.  4,963,052 
entitled  "Mechanical  End  Joint  System 
for  Cormecting  Structural  Column 
Elements,"  which  issued  to  the  United 


r^ 
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States  of  America,  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
on  October  la  1990,  and  a  nonexclusive 
royalty-bearing,  revocable  license  to 
practice  the  invention  described  in  U.S. 
Patent  No.  4.340,318  entitled 
"Mechanical  End  Joint  System  for 
Structural  Column  Elements,"  which 
issued  to  the  United  States  of  America, 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration,  on  July  2a  1982.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will  contain 
appropriate  terms,  limitations  and 
conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  1245.200 
et  seq.  NASA  will  negotiate  the  final 
terms  and  conditions  and  grant  the 
exclusive  license,  unless  within  60  days 
of  the  date  of  this  notice,  the  Director  of 
Patent  Licensing  receives  written 
objections  to  the  grant,  together  with 
any  supporting  documentation.The 
Director  of  Patent  Licensing  will  review 
all  written  objections  to  the  grant  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  March  25, 1991. 
AOOnESSES:  Nabonal  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 
FOfl  FURTHOI  MF0MMAT10N  CO^TTACT: 
Mr.  Harry  LupulofT,  (202)  453-2430. 

Dated:  |anuary  10. 1991. 
Edwatd  A.  Frankle, 
General  Counsel. 
[FR  Doc.  91-1605  Filed  1-2J-91.  8:45  am] 

■ILUNQ  COOC  7S1O-01-II 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  AvaMabiiity  and 
Request  tor  Comments 

agency:  Office  of  Records 
Administrator  National  Archives  and 
Records  Administration. 
ACnOM:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 


period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a{a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  March 
11. 1991.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADOMESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting?  aj^pncy. 
SUPPLEMENTARY  INFORMATION:  Each 
year  US.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  record 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 


disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU_9CMg).  Routine  records  relating  to 
catalog  management. 

2.  Central  Intelligence  Agency  (Nl- 
263-90-5).  This  QA  schedule  is 
classified  in  the  interests  of  national 
security  pursuant  to  Executive  Order 
12356  and  is  further  exempt  from  public 
disclosure  pursuant  to  the  National 
Security  Act  of  1947.  50  U.S.C  403(d)(3), 
and  the  CIA  Act  of  1949,  50  U.S.C.  403g. 

3.  Department  of  Education  {Nl-12- 
90-6).  Routine  facilitative  records 
relating  to  the  administration  of  Teacher 
Centers  Program  grants,  1966-77. 

4.  Department  of  the  Interior,  Bureau 
of  Und  Management  (Nl-49-90-2). 
Routine  evaluation,  inspection,  and 
audit  administrative  records. 

5.  Department  of  the  Interior,  Bureau 
of  Und  Management  (Nl-49-90-3). 
Routine  administrative  management 
records. 

6.  Department  of  the  Interior,  Bureau 
of  Land  Management  (Nl-49-90-6). 
Volunteer  program  personnel  and 
administrative  records. 

7.  Department  of  the  Interior,  Bureau 
of  Land  Management  (Nl-49-90-9). 
Aircraft  hazard  warnings  and 
administrative  reports. 

8.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-57-90-4). 
Hydrologic  data. 

9.  Department  of  Justice,  Office  of  the 
Pardon  Attorney  (Nl-204-91-1). 
Reduction  in  retention  period  for  pardon 
case  files  (a  portion  of  the 
documentation  in  the  files  is  designated 
for  permanent  retention. 

10.  Department  of  Labor,  Wage  and 
Hour  Division  (Nl-1 55-90-2).  Wage  and 
Hour  Management  Information  System 
and  other  electronic  tracking  and 
reporting  systems. 

11.  Panama  Canal  Commission. 
Administrative  Services  Division  (Nl- 
185-89-3).  Routine  administrative 
management  and  planning  records. 

12.  Department  of  the  Treasury, 
Internal  Revenue  Service  {N1-5&-88-5). 
Comprehensive  schedule  for  Office  of 
the  Assistant  Commissioner 
(International). 

13.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-90-3). 
Comprehensive  schedule  for  Office  of 
the  Assistant  Commissioner 
(Collection). 

14.  Department  of  the  Treasury. 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms,  Division  of  Law  Enforcement 
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(Nl^36-90-3).  Revisions  to 
compiehenstve  records  scbedale. 

Date*  jarmary  16. 19OT. 
Don  W.  Wilson. 

Archivist  of  the  United  States. 

[FR  Doc.  91-1571  Filed  1-23-91;  8;45  am) 

BtUINfl  COOC  7S1S..«V-M 

NATIONAL  SCIENCE  FOUNDATION 

DMsion  of  Polar  Prog  rams;  AvaiTabiity 
of  the  Draft  Supplementat  Impact 
Statement  for  Vie  United  States 
AntarcSc  Prograni 

AGENCY:  National  Science  Fouivdation. 
ACTION:  Notice  of  availability  of  draft 
supplemental  environmental  impact 
statement  for  the  United  States 
Antarctic  Program. 

SUMRMfVr:  We  are  announcing  the 
availability  of  a  tfraft  supplemental 
environmental  impact  statement  (5EIS) 
for  the  United  States  Antarctic  Program. 
During  December  1968,  the  Division  of 
Polar  Programs  began  the  environmental 
impact  statement  (EIS)  "scoping" 
process  by  soficiting  comments  from 
components  of  the  U.S.  Antarctic 
Program  (USAP),  Federal  agencies  and 
en\'iraniRentai  organizations,  on 
whether  and  how  the  1980  Programmatic 
EIS  for  the  USAP  should  be  rerised 
Several  coBsnentators  recommended 
that  the  1980  Programmatic  EIS  be 
supplemented  in  hght  of  changes  in:  (1) 
The  logistic  and  scientific  support 
conditions  of  the  USAP;  (2)  knowledge 
about  the  Antarctic  and  its  dependant 
ecosystems;  and  (3)  public  perceptions 
about  environmental  quality,  protection, 
and  management.  We  agreed  with  these 
recommendations  and  prepared  a  draft 
SEIS  for  the  USAP. 

DATES:  Coraraents  must  be  received  on 
or  before  March  11, 1991.  at  the  address 
below. 

ADDRESSES:  Requests  for  copies  of  the 
draft  SEIS,  and  written  comments  on  the 
draft  SEIS  must  be  mailed  to  Dr.  Sidney 
Draggan,  environmMital  Officer.  Office 
of  Safety,  Environment  and  Health. 
Division  of  Polar  Programs,  National 
Science  Foundation,  1800  G  Street  NW, 
room  620,  Washington,  DC  20550;  or, 
requests  for  copies  and  written 
comments  may  be  hand  debvered  to  the 
same  address  betweea  the  hours  of  9 
a.m.  and  Sp.m.  Monday  through  Friday. 
FOR  FURTHCR  INFOflMATIOM  COMTACT: 
Dr.  Sidney  Draggan,  at  (202)  357-7766. 
SUPPLEMOrrARV  MtFORMATKNT. 

Background 

The  United  States  Antarctic  Program 
(USAP)  is  the  nation's  pro-am  for 


scientific  roeaick  aed  natknal 
presence  in  Antarctica.  It  ia  fended  and 
managed  by  the  Federal  Govemmen*. 
The  National  Science  Foundation  (NSF) 
has  overall  funding  and  management 
(lead  agency)  responsibility  foe  USAP 
and  US.  activities  in  Antarctica.  NSF 
conducts  detailed  planning  of  logistics, 
and  transmittal  of  logistics  requirements 
to  the  Naval  Support  Force  Antarctica, 
to  the  US.  Coest  Guard  (primarily 
provision  of  icebreaker  services))  and  to 
a  civilian  support  contractor.  NSF  guides 
these  support  uaoiU  in  bcilitles 
management,  design,  planning, 
engineering,  cons  liut lion,  and 
maintenasace  Much  of  this  ptanning  and 
guidance  ongjaates  at  the  sites  of  U.S. 
stations  is  Antarctica. 

The  USAP  currently  operates  three 
periBaaeid  year-round  stations  in 
Antarctica  (McMurdo,  Amundaen-Scott 
Sou^  Pole,  and  Palmer  Stations).  In 
addition,  aircraft  refurirng  facilities  and 
field  csaap»  are  established  at  sites  on 
the  coRtineBt  and  along  the  coast  each 
austral  summer,  from  late  October 
through  late  Janifflry.  USAP  scientists 
may  also  itm^met  research  at  stations 
operated  by  other  countries.  The  USAP 
uses  a  number  of  vessels  for  research 
and  for  supplying  coastal  stations.  The 
USAP  operates  in  an  extremely  harsh 
environment  McMurdo  and  the  South 
Pole  are  inaccessible  during  the  period 
from  late  February  through  August  and 
early  October,  respectivriy.  Aitbough 
Pahner  Station  is  accessible  throughont 
the  year.  USAP  winter  personnel  d»re 
are  isolated  for  several  months. 

Issue 

On  November  17, 1989,  an  open  forum 
for  USAP  participants  at  McMurdo 
Station,  Antarctica,  was  held  to  "scope" 
issues  for  further  consideration  in  the 
supplement  to  the  1960  Programmatic 
EIS  for  the  USAP.  On  December  13, 
1989,  in  Washington.  DC,  the  Division 
hosted  a  Public  Scoping  Meeting  to 
discoss  issues  that  could  be  addressed 
in  a  supplement  to  the  1980 
Programmatic  EI&  The  meehngs  were 
well  attended  and  the  Divisioa  gained 
valuable  insights  from  a  wide  range  of 
paticipants  that  included 
representatives  of  Federal  ageades. 
enviEonm^itai  organizations,  the 
scientific  connnunity.  the  private  sector. 
Antarctic  Treaty  Parties,  and  interested 
individuals. 

NSF  has  prepared  this  draft 
Supplemental  Enviroranental  hnpect 
Statement  (SEIS)  on  the  USAP  m 
accorcknce  with  Executive  Order  12114. 
Environmental  Effects  Abroad  of  Ma)or 
Federal  Actions  and  provisions  of  the 
Antarctic  Treaty.  The  draft  SEIS 
augmcate  the  1980  Pro^armBatic  BS 


and  assesses  potcskiaUy  si^nficanl 
environmental  impacts  of  proposed 
program  actions.  As  the  USAP  is  a 
continuing  program  unrfer  unique  and 
ever-changing  cKmatrc,  scientffic, 
logistic  and  international  circumstances, 
the  draft  SEIS  uses  the  198»-19i0  austral 
summer  research  season  as  a 
"snapshot"  of  USAPs  actryrtie*.  The 
draft  SEPS  was  pnpxnd  in  Hght  of  the 
NSF's  Initiatire  for  Safety,  EnviromDerrt 
and  Health  in  Antarctica,  la  19W.  the 
NSF  proposed,  and  subsequently 
received  fimds  for,  a  major,  multi-year 
Initiative  to  develop  and  rmphrment  a 
comprehensire  approach  to  rmproNTUg 
conditions  associated  with  antarctic 
safety,  environment  and  health 
conditions.  The  enviroBinental  goals  of 
the  Initiative  include  cleaning  up 
residuals  of  past  antarctic  operaliona 
and  bringing  present  anlarctK 
operations  into  agreement  with 
applicable  U.S.  laws  and  regulations; 
environmental  provisions  of  the 
Antarctic  Treaty;  prevailing 
environmental  attitudes;  and,  current 
technology  as  feasibly  appKed  to  the 
context  of  operations  in  Antarctica. 

Alternatives,  primarily  differing  in  the 
proportion  of  USAP  resources  fin  temts 
of  personnel,  equipment  and  funds) 
devoted  to  erryironmental  protection, 
considered  in  the  draft  SEIS  aret 

(1)  No  fnrfter  action  beyond  that 
applied  prior  to  trnpfementation  of  the 
Safety,  Enrironnient  and  Heahh  {SEH) 
Initiative: 

(2)  Complete  (he  ^H  Inttiattve: 

(3)  Corapelte  the  SEH  Initiative  and 
streamline  USAP  activities  (the 
proposed  aFtemative): 

(4)  Increase  envrroiuiiental  protection 
measures  beyond  those  in  the  SEH 
Initiative. 

An  dtemattre  to  terminate  the  USAP 
is  not  considered  in  this  draft  since 
specific  Presidentiai  Directires  require 
maintaining  an  antarctic  program. 

Signed  af  Washington.  DC  tfi«  18  day  of 
lanuary.  1991. 
Sidney^  Dreg^an, 

Environmental  Officer  Division  o*Pmar 
Programs,  NatwmiJ  Sctence  Foundation. 
[FR  Doc  91-1676  Filed  1-23-91:  8:45  am) 
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action:  Notice  of  symposium/ 
workshop. 


summary:  The  Nuclear  Regulatory 
Commission  Region  I  staff  has 
scheduled  an  engineering  symposium/ 
workshop  to  promote  discussion  and  a 
better  understanding  between  the  utility 
engineering  managers  and  the  NRC  staff 
regarding  engineering  department's  role 
in  support  of  plant  activities. 

OATCS:  February  20-21. 1991  (Starting  at 
12  Noon  February  20. 1991). 

AOORCSSES:  Sheraton  Valley  Forge 
Hotel,  North  Gulph  Road  and  First 
Avenue,  King  of  Prussia,  Pennsylvania 
19406. 

FOA  FUHTMeU  INFORMATION  CONTACT: 

Harold  1.  Gregg,  U.S.  Nuclear  Regulatory 
Commission.  Region  I.  475  Allendale 
Road.  King  of  Prussia,  Pennsylvania 
19406.  Telephone  (215)  337-5295. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  workshop  is  to  promote 
open  discussions  through  individual 
participation  in  small  work  groups.  Each 
work  group  will  discuss  one  of  the 
following  three  topics:  (1)  Elements  of  a 
good  engineering  organization:  (2) 
Licensee's  actions  with  degraded 
conditions,  including  operability/ 
reportability  determinations:  and  (3)  The 
modification  process  including  10  CFR 
50.59  reviews.  Each  of  the  small  working 
groups  will  identify  both  positive  and 
negative  aspects  under  the  assigned 
discussion  topic,  recommend  solutions 
to  the  identified  problem  areas  and 
provide  conclusions. 

Persons  other  than  NRC  Staff  and 
Licensee  Representatives  may  observe 
the  meeting,  as  space  availability 
permits,  and  will  be  permitted  to 
participate  in  the  discussions  only  as 
time  allows. 

Registration  will  be  conducted  prior  to 
the  meeting. 

Dated  at  King  of  Prussia.  Pennsylvania,  this 
17  day  of  lanuary.  1991. 

For  the  Nuclear  Regulatory  Commission. 
|acqu«  P.  Durr, 

Actjng  Director.  Division  of  Reactor  Safely. 
Region  I 
[FR  Doc.  91-1658  Filed  1-23-91:  8:45  am] 

MUJNG  COM  7M0-01-«I 

(Docket  No.  50-2891 

GPU  Nuclear  Corp  et  ai;  Environmental 
AssMsmant  arxl  Finding  of  No 
Significant  impact 

In  the  matter  of  GPU  Nuclear  Corp.,  |ersey 
Central  Power  and  Light  Co..  Metropolitan 
Edison  Co.,  Pennsylvania  Electric  Co.,  Three 
Mile  Island  Nuclear  Station,  Unit  No.  1.  GPU 


Nuclear  Corp  et  ai:  Environmental 
Assessment  and  Finding  of  No  Significant 
Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  appendix  )  to 
10  CFR  part  50  in  response  to  a  request 
filed  by  the  GPU  Nuclear  Corporation 
(the  licensee),  for  Three  Mile  Island 
Nuclear  Station.  Unit  No.  1,  located  in 
Dauphin  County,  Pennsylvania. 

Ennronmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  a  requirement  in  section 
III.D  1(a)  of  appendix  )  to  10  CFR  part 
50.  which  requires  in  part  that  the  third 
test  in  each  set  of  three  tests  intended  to 
measure  the  primary  reactor 
containment  overall  integrated  leakage 
rate  (Type  A  tests)  shall  be  conducted 
when  the  plant  is  shutdown  for  the  10- 
year  plant  in  service  inspections  (ISI). 

The  proposed  action  is  in  accordance 
with  the  licensee's  request  for 
exemption  dated  August  30. 1990. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  requirement  cited  above 
would  force  the  licensee  to  perform  an 
additional  Type  A  integrated  leak  rate 
test  (ILRT)  during  the  forthcoming 
refueling  outage  presently  scheduled  to 
start  in  October  1991  within  a  relatively 
short  time  interval  after  performing  the 
previous  ILRT  (during  the  last  refueling 
outage)  at  a  significant  cost  but  without 
any  significant  increase  in  public  health 
and  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  would  not 
affect  the  integrity  of  the  plant's  primary 
containment  with  respect  to  potential 
radiological  releases  to  the  environment 
in  the  event  of  a  severe  transient  or  an 
accident  up  to  and  including  the  design 
basis  accident  (DBA).  Under  the 
assumed  conditions  of  the  DBA,  the 
licensee  must  demonstrate  that  the 
calculated  offsile  radiological  doses  at 
the  plant's  exclusion  boundary  and  low 
population  zone  outer  boundary  meet 
the  guidelines  in  10  CFR  part  100.  Part  of 
the  licensee's  demonstration  is 
accomplished  by  the  periodic  ILRTs 
conducted  about  every  40  months  to 
verify  that  the  primary  containment 
leakage  rate  is  equal  to  or  less  than  the 
design  basis  leakage  rate  used  in  its 
calculations  demonstrating  compliance 
with  the  guidelines  in  10  CFR  part  100. 

The  licensee  has  successfully 
conducted  a  number  of  these  ILRTs  to 


date.  The  most  recent  ILRT  was 
completed  in  January  1990  during  the 
last  refueling  outage  and  was  the  sixth 
Type  A  test  since  the  plant  started 
operation  in  1974.  The  next  ILRT  will 
most  probably  be  conducted  in  late  1993 
assuming  approval  of  the  subject 
exemption.  The  10-year  ISI  is  scheduled 
during  the  forthcoming  eighth  refueling 
outage,  which  is  presently  scheduled  to 
start  in  October  1991.  This  schedule  for 
the  10-year  ISI  is  in  compliance  with  the 
provisions  of  section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
;  Addenda  as  required  by  10  CFR  50.55a. 

The  proposed  exemption  request  to 
'  decouple  the  schedule  of  the  third  Type 
A  test  (ILRT)  from  that  of  the  10-year  ISI 
will  not  in  any  way  compromise  the 
leak-tight  integrity  of  the  primary 
containment  required  by  appendix  J  to 
10  CFR  part  50  since  the  leaktightness  of 
the  containment  will  continue  to  be 
demonstrated  by  the  periodic  ILRTs. 
Additionally,  the  proposed  exemption 
will  not  affect  the  existing  requirement 
in  section  III.D.l(a)  of  appendix  J  that 
three  ILRTs  be  performed  at 
approximately  equal  40-month  intervals 
during  each  10-year  service  period. 
Further,  the  proposed  uncoupling  does 
not  affect  the  structural  integrity  of  the 
structures,  systems  and  components 
subject  to  the  requirements  of  10  CFR 
50.55a.  Accordingly,  there  will  be  no 
increase  in  either  the  probability  or  the 
amount  of  radiological  release  from 
TMI-1  in  the  event  of  a  severe  transient 
or  accident.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  involves  a  change  to 
surveillance  and  testing  requirements.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  have  either  no 
or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  the  facility  but 
would  result  in  the  expenditure  of 
resources  and  increased  radiation 
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exposure*  wtthoM  amy  compemaling 
benefit 

Alternative  Use  of  Resources 

This  action  (kic»  not  iavolve  the  nae  of 
any  resources  not  pievtously  coostdered 
in  the  Fiaal  Envirooiaeutad  Stateioent  for 
the  TMI-l  plant,  dated  December  1972. 

Agencies  and  Persons  Consuited 

The  NRC  atafT  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  oi  persons. 

Finding  of  no  St^afkant  laipact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  wfT!  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  August  30, 1990,  which  is 
available  for  pnbhc  inspecticm  at  the 
Commission's  PobKc  Document  Room, 
2120  L  Street,  NW.,  Washin^on,  DC, 
and  at  the  Government  PnWicatrons 
Section,  State  Lrbrary  of  Pennsyhrama. 
Walmrt  Street  and  Commonweahh 
Avenue.  Box  1601,  Harrisbnrg, 
Pennsylvania,  17105. 

Dated  at  Rsckville.  Maryland,  this  16th  day 
of  {armarjr  1991. 

For  the  Nuclear  Regulatory  Commission, 
lohn  F.  StDb, 

Director.  Project  Directorate  1-4  Division  of 
Reactor  Projects  I/II  Office  of  Nuclear 
Reactor  Regulations. 

[FR  Doc.  91-1623  Filed  1-23-91;  8:45  am) 


Adviaory  Committee  on  Reactor 
Safeguards  (ACRS^  and  Adviaory 
CooHnitlea  on  NaelMr  Waafee  (ACNW); 
Proposed  IMeetings 

In  order  to  provide  advanced 
informatioo  regaTding  proposed  pubiic 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Coinnnttee,  of  the  ACNW,  and  the 
ACNW  Working  Groups  the  foU<3<wing 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  wlucli  have 
been  acheduled  and  meetm||s  which 
have  been  postponed  or  cancelled  since 
the  last  list  of  proposed  meetings 
puWished  December  19, 1990  (55  FR 
52110).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 


the  Federat  Repater  approKimetely  15 
days  (or  nuve^  prior  ke  te  meetia^  It  is 
expected  that  seseioBS  oi  ACBS  faiK 
Committee  awl  AC^iW  neetiafB 
designated  by  aa  estetiak  (*)  wtU  be 
open  in  whole  or  in  pert  to  the  public. 
ACRS  lutt  ComaiUtee  and  ACNW 
meeting*  begin  at  8.-30  a.BL  and  ACRS 
Subeooifliittee  and  ACNW  Working 
Group  ineetiagB  u&u&Uy  be^  at  8:30 
a.m.  The  time  when  items  liated  oa  the 
agenda  will  be  discussed  during  ACRS 
full  Commrttfc  and  ACNW  meeting 
and  when  ACRS  Subcommittee 
meetings  will  start  will  be  published 
prior  to  each  meeting  laformation  as  to 
whether  a  meeting^  has  been  firmly 
scheduled,  canceled,  or  rescheduled,  or 
whe^ker  changes  have  been  made  in  the 
agenda  for  the  February  1991  ACRS  and 
ACNW  full  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  Executive  Director  of 
the  Committees  (Velephone:  301/432- 
4600  (recording]  or  3(n/492-7Z8a  Attn: 
Barbara  Jo  White]  between  7:30  a.m. 
and  4:15  p.m..  Eastern  Time. 

ACRS  Sabcanniiittie  Meetings 

TVA  Plant  Licensing  and  Restart , 
January  24, 1991,  Hurrtsville,  AL— 
Postponed  to  March  5, 1991. 

Defveling /Fuel  Pool  Storage.  Jamrary 
29, 1991,  Bethesda,  MD,  8t3G  a.m.— 12 
Noon.  The  Subcommittee  will  discuss 
the  proposed  standard  review  plan  for 
reviewing  safety  analysis  reports  for  dry 
metaHic  spent  fwel  storage  casks. 

Human  Factors,  fannary  29, 1991, 
Bethesda,  MDi,  1  p.m.  The  Subcommittee 
will  disease  a  proposed  rule  on  training 
and  qualification  of  civilran  nuclear 
power  piarrt  personnel. 

Reliability  Assurance,  Febnwry  5. 
1991.  Bethesda,  Ma  k30  a.m.— 3  p.m. 
The  Subcommittee  wiii  discuss  the 
rebabiiity  of  safety-related  solid  state 
devices  used  in  nocJear  power  plants. 
Portions  erf  tins  meeting  will  be  closed 
as  necessary  to  discuss  proprietary 
information. 

Safety  Phiioaophy,  Technology,  and 
Criteria.  Febraary  5. 1991,  Bethesda, 
MD,  3  p.m.  The  Subcommittee  will 
review  the  proposed  SECY-90-405. 
"Formulation  of  a  Large  Release 
Definition  and  Supporting  Rationale. ' 

Joint  Computers  in  Nuclear  Power 
Plant  Operations  and  Instrunxntation 
and  Control  Systems.  February  8. 1991. 
Bethesda.  MDl  The  Subcomnnttees  will 
discuss  the  use  of  computer  solid-state 
centred  logic  (scrftware)  ia  nndear  power 
plant  operations.  Portions  of  ^bs 
meeting  will  be  closed  as  naiessary  to 
discuss  pgoprietary  information. 

Improved  Light  Water  Reactors, 
February  12. 1981.  Bethesda.  MD.  The 
Subcommittee  will  review  the  NRC 


staffs  Elrail  Safety  Ev^nahon  Report 
coneapoading  te  Chapters  S-13  of  the 
EPRI-ALWR  Requirements  Doeunent 

for  the  EvohrtrntBiy  Designs. 

TVA  Plant  Livensing  amd  RestarL 
March  5, 1991,  location  of  the  meeling  to 
be  decided.  The  Subcsmittce  will 
review  the  pbnaed  restart  of  Browns 
Ferry.  Unit  2. 

Advanced  Pressuraed  Water 
Reactors.  March  6,  1991,  Bethesda.  MD. 
The  SabcommiWiee  wilt  discuss  the  use 
of  the  NUPIEX  W4-  Ctwupnterized 
Coirtrol  System  and  seiamrc 
methodologies  for  the  CE  System  fKH- 
standard  planL 

Maintenance  Practices  and 
Procedares.  April  10. 19S1.  Bethesda, 
MD.  The  Subcommitlee  will  dtscuss  the 
maintenance  rule  package. 

Thermal  Hydraulic  Phenomena.  Date 
to  be  determined  (March,  tentative), 
Bethesda.  MD.  The  Subcommittee  will 
review  the  status  of  the  NRC  research 
program  to  demonstrate  the  code 
scaling,  assessment,  and  uncertainty 
methodology  for  the  case  of  a  small- 
break  LOCA  calculation  on  a  B&W 
plant. 

Joint  Plant  Operations  and 
Probabilistic  Risk  Assessment.  Date  to 
be  determined  (March  tentative], 
Bethesda.  MD.  The  SubcommiUees  will 
begin  review  of  the  NRC  stafTs  Action 
Plan  to  evaluate  the  risk  from  nuclear 
power  plant  shutdown  operations. 

Advanced  Boiling  Water  Reactors, 
Date  to  be  determined  (March/ April 
tentative).  Bethesda,  MD.  The 
Subcommitlee  will  review  the  GE/ 
ABWR  design  detail  and  layout 

Joint  Thermal  Hydraulic  Phenomena 
and  Severe  Accidents.  Date  to  be 
determined  (April).  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  issae  of 
NRC  computer  codes  and  their 
documentation. 

Joint  Thermal  Hydraulic  Phenomena 
end  Core  Perforniaacs.  Date  to  be 
determined  (Apnl/May,  tentative^. 
Bethesda,  MD.  The  Subcommittees  will 
continue  their  review  of  the  issues 
pertaining  to  BWR  core  power  stability. 

Joint  Regulatory  Activities  and 
Contamment  Systems.  Date  to  be 
determined.  Bethesda.  MD.  The 
Subcommittees  will  review  the  proposed 
final  revisioo  to  appendix  j  to  10  CFR 
part  50.  'Primary  Reactor  ConlairBajent 
Leakage  Testing  for  Water-Cooied 
Power  Reactors. "  and  an  associated 
Regulatory  Ginde. 

Severe  Accidents.  Date  to  be 
determined.  Bethesda.  MD.  The 
Subcommittee  will  discus*  elements  of 
the  Severe  Accident  Research  Program. 

fouU  Advanced  Bothng  Water 
Reactors  and  .Advanced  Pressurized 
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Water  Reactors.  Date  to  be  determined, 
Bethesda,  MD.  The  Subcommittee  will 
perform  a  comparison  between  the 
Licensing  Review  Basis  documents  for 
the  GE/ABWR  and  CE/Systems  80  + 
designs. 

Instrumentation  and  Control  Systems. 
Date  to  be  determined,  Bethesda.  MD. 
The  Subcommittee  will  discuss  EPRI's 
reactor  set-point  analysis  methodology 
for  future  plants. 

Improved  Light  Water  Reactors.  Date 
to  be  determined.  Bethesda.  MD.  The 
Subcommittee  will  discuss  adoption  of 
the  (N-(-2)  concept  for  future  plants. 

ACRS  Full  Committee  Meetings 

370th  ACRS  Meeting.  February  7-9. 
1991.  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

•A.  Containment  Design 
Requirements  (Open) — The  members 
will  continue  preparation  of  a  proposed 
report  to  the  NRG  for  incorporation  of 
criteria  to  accommodate  severe 
accidents  into  containment  design 
criteria  for  future  plants. 

*B.  EPRl-ALWR  Requirements 
Document  (Open)— BTieUng  by  and 
discussion  with  representatives  of  the 
NRC  staff  on  the  status  of  their  review 
of  the  EPRl-ALWR  Requirements 
Document  and  on  staff  plans  to  review 
the  EPRl  "roll-up"  document  on 
requirements  for  evolutionary  and 
passive  nuclear  power  plants. 

•C.  Individual  Plant  Examination  for 
External  Events  (IPEEE)  Program 
(Open) — Review  and  comment  on  the 
NRC  staffs  proposed  revised 
Supplement  4  to  Generic  Letter  8ft-20. 
Severe  Accident  Vulnerabilities  Due  to 
External  Events  and  its  supporting 
gudiance  document.  NUREG-1407. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

*D.  Primary  Systems  Integrity  (Open/ 
Closed)— Briefing  by  representatives  of 
the  NRC  staff  regarding  test  results  on 
the  stability/instability  of  flawed  pipes. 
Portions  of  this  session  will  be  closed  as 
necessary  to  discuss  information 
provided  in  confidence  by  a  foreign 
source. 

*E.  Fitness  for  Duty  Requirements  for 
Licensed  Operators  (Open) — The 
members  will  discuss  proposed  NRC 
requirements  for  fitness  for  duty  for 
licensed  operators. 

•F.  Future  ACRS  Activities  (Open)— 
Discuss  anticipated  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 
*G.  ACRS  Subcommittee  Activities 
(Open/Closed)— BrieVinga  and 
discussion  regarding  the  status  of 
assigned  ACRS  subcommittee  activities. 
Portions  of  this  session  will  be  closed  as 


necessary  to  discuss  proprietary 
information  and/or  security  information 
related  to  the  matters  being  discussed. 

*H.  ACRS  Activities  (Open)— Discuss 
administrative  issues  relating  to  the 
conduct  of  ACRS  activities  including 
proposed  revision  of  the  ACRS  Bylaws. 

I.  Appointment  of  New  Af embers 
(Closed)— Discuss  the  qualifications  of 
candidates  proposed  for  appointment  to 
the  Committee. 

*).  Formulation  of  a  Large  Release 
Definition  and  Supporting  Rationale 
(Open)— Review  and  report  on  proposed 
formulation  of  a  large  release  definition 
and  supporting  rationale,  SECY-90-405. 

*K.  Spent  Fuel  Storage  (Open)— 
Review  and  report  on  proposed 
Standard  Review  Plan  for  dry  metallic 
spent  fuel  dry  storage  casks. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate  as 
appropriate. 

•  L  Training  and  Qualification  of 
Civilian  Nuclear  Plant  Personnel 
(Open)— Review  and  report  on  proposed 
rulemaking  regarding  training  and 
qualification  of  civilian  nuclear  power 
plant  personnel.  Representatives  of  the 
NRC  staff  and  the  nuclear  industry  will 
participate  as  appropriate. 

*M.  Performance  Indicator  Program 
/■Open;— Briefing  by  representatives  of 
the  NRC  staff  regarding  the  status  of  the 
NRC  Performance  Indicator  Program. 
*N.  Implementation  of  Regulatory 
Guide  1.97.  "Instrumentation  for  Light- 
Water-Cooled  Nuclear  Power  Plants  to 
Assess  Plant  and  Environs  Conditions 
During  and  Following  an  Accident" 
(Open)— Briefing  by  representatives  of 
the  NRC  staff  regarding  the  status  of  the 
implementation  of  Regulatory  Guide  1.97 
and  associated  problems. 

*0.  Miscellaneous  (Open)— Discuss 
matters  that  were  not  completed  during 
previous  meetings  as  time  and 
availability  of  information  permit. 
371st  ACRS  Meeting.  March  7-9. 
1991 — Agenda  to  be  announced. 

372nd  ACRS  Meeting.  April  11-13. 
1991— Agenda  to  be  announced. 

ACNW  Full  Committee  and  Working 
Group  Meetings 

27th  ACNW  Meeting.  January  23-24, 
1991.  Bethesda,  MD.  Items  are 
tentatively  scheduled: 

*A.  The  Committee  will  continue 
discussions  on  10  CFR  part  60,  high-level 
waste  repository  subsystem 
performance  requirements  and  their 
conformance  with  the  EPA  high-level 
waste  standards. 

'B.  The  Committee  will  continue 
deliberations  concerning  the  NRC  and 
EPA  regulations  governing  the  disposal 
of  mixed  waste. 


•C.  The  Committee  will  finalize 
preparations  for  its  presentation  at  the 
Waste  Management  '91  Symposium. 
Tucson,  Arizona,  on  February  26, 1991. 

'D.  The  Committee  will  hear  a 
briefing  on  staff  efforts  to  conform  low- 
level  waste  guidance  to  10  CFR  part  61. 
The  Committee  intends  to  evaluate  10 
CFR  part  61  as  it  relates  to  low-level 
waste  disposal  facilities  that  utilize 
methods  other  than  shallow  land  burial. 
Questions  to  be  addressed  include 
whether  part  61  can  be  applied,  in  its 
existing  form,  to  engineered  facilities 
such  as  below  and  above  ground  vaults. 

*E.  The  Committee  will  hear  a  trip 
report  from  two  members  who  recently 
toured  the  Barnwell  low-level  waste 
facility. 

*F.  The  Committee  will  discuss  its 
priorities  for  nuclear  waste  reviews  and 
report  these  priorities  to  the 
Commission. 

*G.  The  Committee  will  discuss  issues 
relating  to  human  intrusion  of  a  high- 
level  radioactive  waste  disposal 
repository.  Methods  for  handling  this 
potential  event  in  the  regulatory 
framework  will  be  considered. 

*H.  The  Committee  will  discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda, 
administrative,  and  organizational 
matters,  as  appropriate.  The  members 
will  also  discuss  matters  and  specific 
issues  which  were  not  completed  during 
previous  meetings  as  time  and 
availability  of  information  permit. 

ACNW  Working  Group  Meeting  on 
the  Use  of  Expert  Judgment  in 
Performance  Assessment,  January  25. 
1991,  Bethesda,  MD.  The  Working  Group 
will  discuss  the  following  topics: 

•  Perspectives  on  the  use  of  expert 
judgment  in  public  sector  decision 
making. 

•  Experience  with  expert  opinion 
assessments  and  their  aggregation  in 
probabilistic  analysis. 

•  Uncertainties  associated  with  the  use 
of  expert  judgment. 

•  Resolution  of  conflicts  in  using  expert 
opinion. 

•  Use  and  subsequent  review  of  such 
use  of  expert  judgment  in  performance 
assessment. 

28th  ACNW  Meeting.  February  21-22. 
1991,  Bethesda,  MD.  Items  are 
tentatively  scheduled: 

*A.  The  Committee  will  be  briefed  on 
a  technical  feasibility  study  on  the 
substantially  complete  containment 
concept  by  the  NRC  staff  and  Center  for 
Nuclear  Waste  Regulatory  Analyses. 

*B.  The  Committee  will  consider  the 
results  of  a  recent  ACNW  Working 
Group  Meeting  on  how  expert  judgment 
will  be  used  in  conducting  performance 
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assessments  used  in  the  licensing  of  a 
high-level  waste  and  low-level  waste 
repositories. 

*C.  The  Committee  will  continue 
discussions  on  10  CFR  part  60,  high-level 
waste  refwsitory  subsystem 
performance  requirements  and  their 
conformance  with  the  EPA  high-level 
waste  standards. 

*D.  The  Committee  will  be  briefed  by 
Louisiana  Energy  Systems  on  their 
private  uranium  enrichment  facility 
plans.  Topics  of  interest  include  the 
disposal  of  the  depleted  uranium  and 
the  licensing  process  for  the  facility. 

*E.  The  Committee  will  be  briefed  on 
recent  revisions  to  10  CFR  part  20, 
"Standards  for  Protection  Against 
Radiation."  The  focus  will  be  on 
changes  that  effect  waste  disposaL 

*F.  The  Committee  will  discuss  and 
possibly  draft  a  report  which  conmients 
on  the  stringency  of  the  EPA  high-level 
waste  standards. 

*G.  The  Committee  will  deliberate  on 
and  possible  prepare  a  report  on 
computational  techniques  for  estimating 
collective  population  doses  from 
exposures  to  low-levels  of  ionizing 
radiation. 

*H.  The  Committee  will  deliberate  on 
and  possibly  prepare  a  report  on 
individual  dose  and  risk  limit  criteria. 

*I.  The  Committee  will  discuss  and 
may  report  on  Carbon-14  considerations 
relative  to  a  high-level  waste  repository. 

*J.  The  Committee  will  respond  to  a 
recent  SRM  concerning  revising  part  61 
relative  to  attention  to  leaching 
resistance  of  the  waste  form. 

*K.  The  Committee  will  discuss 
anticipated  and  proposed  Committee 
activities,  future  meeting  agenda, 
administrative,  and  organizational 
matters,  as  appropriate.  The  members 
will  also  discuss  matters  and  specific 
issues  which  were  not  completed  during 
previous  meetings  as  time  and 
availabOity  of  information  permit. 

29tb  ACNW  Meeting.  March  20-22. 
1991 — Agenda  to  be  announced. 

30th  ACNW  Meeting.  April  23-24. 
1991 — Agenda  to  be  announced. 

Dated:  January  17, 1991. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer. 

(PR  Doc.  91-1619  Filed  1-23-91;  8:45  am) 
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(Docket  No.  50-219] 

GPU  Nuclear  Corp^  Issuance  of 
Amendment  to  Provisional  Operating 
License 

The  U.S.  Nuclear  Regulatory 


Commission  (Commission)  has  issued 
Amendment  No.  144  to  Provisional 
Operating  license  No.  DPR-16  issued  to 
GPU  Nuclear  Coporation  (the  licensee), 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Oyster  Creek  Nuclear  Generating 
Station  located  in  Ocean  County.  New 
Jersey.  The  amendment  is  effective  as  of 
the  date  of  issuance. 

The  amendment  revises  Technical 
Specification  (TS)  1.12,  "Refueling 
Outage"  to  specif  that  refueling  outage 
tests  or  surveillances  shall  be  performed 
at  least  once  per  24  months.  The  revised 
Technical  Specification  affects 
surveillance  tests  of  several  systems 
and  components. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  I.  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  9. 1990  (55  FR  13209.  No  request  for 
a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  as  envirormiental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  wall  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  March  2. 1990.  and 
supplemented  November  29.  and 
December  21, 1990.  (2)  Amendment  No. 
144  to  License  No.  DPR-16,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commission's  Environmental 
Assessment  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
the  Gelman  Building.  2120  L  Street  NW.. 
Washington.  DC  and  at  the  Ocean 
County  Library.  Reference  Department 
101  Washington  Street  Toms  River, 
New  Jersey  08753.  A  copy  of  item  (2).  (3) 
and  (4)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  attention:  Director,  Division  of 
Reactor  Projects  I/II. 


Dated  at  Rockville.  Maryland  this  10th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 

Alexander  W.  Dromarick.  St., 

Project  Manager.  Project  Directorate  1-4. 
Division  of  Reactor  Projects— !/ 11.  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  91-1622  FUed  1-23-91;  8:45  amj 

BIUJNGCODC  7IM-et-M 


(Docket  No.  50-2951 

Omaha  Public  Power  District; 
Withdrawal  of  Applicatton  for 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Omaha  Pubhc 
Power  District  (the  licensee)  to 
withdraw  its  September  8, 1989 
application  for  proposed  amendment  to 
Facihty  Operating  License  No.  DPR-40 
for  the  Fort  Calhoun  Statioa  Unit  No.  1. 
located  in  Washington  County. 
Nebraska. 

The  proposed  amendment  would  have 
revised  the  technical  specifications 
pertaining  to  maximum  allowable  drift 
for  the  primary  and  secondary  safety 
valve  setpoints. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubhshed  in  the 
Federal  Register  on  October  18. 1989  (55 
FR  42858).  However,  by  letter  dated 
January  4. 1991,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  8, 1989, 
and  the  Ucensee's  letter  dated  January  4. 
1991.  which  withdrew  the  application  for 
license  amendment  The  above 
documents  are  available  for  public 
inspection  at  the  Conunission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC  and  the  W.  Dale  Clark 
Library,  215  South  15th  Street  Omaha, 
Nebraska  68102. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  January  1991. 

For  the  Nuclear  Regulator)  Commission. 
Wayne  C  Walker, 

Project  Manager.  Project  Directorate  I\'-l. 
Division  of  Reactor  Projects  III.  FV.  and  V, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  91-1620  Filed  1-23-91;  8:45  am] 
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Omaha  Public  Powy  ptotrlct; 
Withdrtwai  of  Application  lor 
Amandmant  to  FticNNy  Oparatlwg 
Ucanaa 

"Hie  United  States  Nndear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Omaha  Public 
Power  District  (the  licensee)  to 
withdraw  its  December  1,  1989,  as 
supplemented  January  12. 1990, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-40 
for  the  Fort  Calhoun  Station.  Unit  No  1. 
located  in  Washington  County, 
Nebraska. 

The  propo«ed  amendment  would  have 
revised  typographical  and 
administrative  corrections  to  the 
technical  specifications. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  In  the 
Federal  Regialar  on  March  7, 1090  (56  FR 
822B).  However,  by  letter  dated 
December  1, 1980,  the  licensee  withdrew 
the  proposed  diaoge. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  1, 1090.  as 
supplemented  |aauary  12, 1990,  and  the 
licensee's  letter  dated  December  14. 
1990,  which  withdrew  the  application  for 
license  amendment.  The  above 
deciunents  are  available  for  public 
inspection  at  the  Commission's  Public 
Docimient  Room,  2120  L  Street  NW., 
Washington.  DC  and  the  W.  Dale  Clark 
Library,  215  South  15th  Street.  Omaha, 
Nebraska,  68102. 

Dated  at  Rockville,  Maryland  this  imh  day 
of  January  1991. 

For  the  Nuclear  Regalatory  Commisaioa 
Wayne  C  Walkar. 

Project  Manager.  Project  Directorate  IV-1. 
Division  of  Reactor  Projecta  111  IV.  and  V, 
Offict  ofNuciear  Raactor  Begukition. 
[FR  Doc.  91-1821  Fited  l-^O-et;  fc45  am) 
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SEommES  A»io  exchanqe 

COMMISSION 

[ReL  Na  34-287S6;  FMe  Na  SR-Am«x-90- 

31] 

Salf-Raguiatory  Organlzationa;  FIRng 
of  Propoaad  Rula  Changa  by  tha 
Ainoflcan  Stock  Exchanga,  Inc. 
RalatIng  to  Stop  and  UmIt  Ordart  In 
Cartam  Equity  Sacurlttaa 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exdiange  Act  of  1934  ("Act"). 

15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  December  11, 199a  the 
American  Stock  Exchange.  Inc.  ("Amex" 


or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(■■Commission")  the  proposed  rule 
change  as  descnbed  un  items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self -regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rules  131  and  154  to  allow 
stop  and  stop  limit  orders  in  certain 
equity  securities  to  be  elected  by  a 
quotation  as  follows; 
[Additions  are  italicized;  deletions  are 
bracketed). 

Rule  131.  Types  of  Orders 

(a) — (t)  No  change. 

Commentary 

.01    See  Rule  154  and  Commentary 
thereto  for  provisions  regarding  the 
election  of  stop  and  stop  limit  orders  by 
quotation  in  certain  securities. 

Rule  154.  Orders  Left  with  Specialist 

No  member  [.  member  Brroj  or 
member  [corporation]  organization  shall 
place  with  a  specialist,  acting  as  broker, 
any  order  to  effect  on  the  Exchange  any 
transaction  except  at  the  market  or  at  a 
limited  price. 

.  ,  .  Commentary 

.01-.03.  No  change. 

.04    [a]  A  specialist  shall  accept  both 
stop  orders  and  stop  limit  orders  in 
securities  in  which  he  is  so  registered. 

[b]  When  a  specialist  elects  a  stop 
order  on  his  book  by  selling  stock  to  the 
existing  bid  or  buying  stock  at  the 
existing  offer  for  his  own  account,  he 
must  First  obtain  a  Floor  OfTiciars 
approval,  and  all  stop  orders  so  elected 
must  be  executed  at  the  same  price  as 
his  electing  transaction. 

(c)  Stop  and  stop  limit  orders  to  buy 
or  sell  a  security  (other  than  an  option, 
which  is  covered  by  rule  950(f)  and 
Commentary  thereto)  the  price  of  which 
is  derivatively  based  upon  another 
security  or  index  securities,  may,  with 
the  prior  approval  of  a  Floor  Official,  be 
elected  by  a  quotation  as  set  forth 
below: 

[i]  A  stop  order  to  buy  becomes  a 
market  order  when  the  bid  price  in  the 
security  is  at  or  above  the  stop  price 
after  the  order  is  represented  in  the 
Trading  Crowd; 

(//■)  A  stop  order  to  sell  becomes  a 
market  order  when  the  offer  price  in  the 
security  is  at  or  below  the  stop  price 


after  the  order  is  represented  in  the 
trading  Crowd; 

[Hi]  A  stop  limit  order  to  buy  becomes 
a  limit  order  executable  at  the  limit 
price  or  at  a  better  price,  if  obtainable, 
when  the  bid  price  in  the  security  is  at 
or  above  the  stop  price  after  the  order  is 
represented  in  dte  Trading  Crowd;  and 

[iv]  A  stop  limit  order  to  sell  becomes 
a  limit  order  executable  at  the  limit 
price  oral  a  better  price,  if  obtainable, 
when  the  offer  price  in  the  security  is  at 
or  below  the  stop  price  after  the  order  is 
represented  in  the  Trading  Crowd. 

[v]  This  paragraph  (c).  regarding 
election  of  stop  and  stop  limit  orders  by 
quotation,  shall  apply  only  to  such 
derivative  securities  as  are  designated 
from  time  to  time  by  the  Exchange  as 
eligible  for  such  treatment. 

.05- .15    No  change. 

II.  Salf-Regulatory  Orgaoizatiaa's 
Statement  of  the  Purposs  of,  and 
Statutory  Basis  for,  th«  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Amex  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  currently  lists  and  is  In 
the  process  of  developing  a  number  of 
equity  products  which  trade  under  the 
equity  trading  rules,  but  are  derivative 
of  or  based  upon  the  value  of  another 
security.  The  price  of  each  of  these 
products  is  based  largely  on,  and  should 
fluctuate  with,  the  price  of  the  security 
on  which  it  is  based.  The  Americus 
Trust  Units,  PRIMES,  nnd  SCOREs  are 
examples  of  this  type  of  derivative 
equity  product.*  The  Exchange's  use  of 


'  The  Amex  Rule»  provide  lilting  standards  for 
certain  unit  invMdnent  tr«>ti  which  pennk 
lnve((ton  to  separate  their  securities  iioidin^  inio 
distinct  trading  components  representing  discrete 
interests  in  the  income  and  capital  appreciation 
potential  of  the  securities  deposited  ia  the  trust.  See 
Amex  Company  Guide,  sections  118  and  l(X)5.The 
Amex  currently  lists  a  30  trust  senes  of  a  unit 
investment  trust  by  the  Americus  Shareowner 
Service  CorporBtioti.  which  are  known  as 
"  AmarknH  Trmta.'  Unlu  of  each  Americai  TVaat 
series  may  be  divided  by  their  holder  into  two 
components:  PRIMEs  and  SCOREs.  The  PRIME 
component  carries,  among  other  things,  the  dividend 

ConUnwed 
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the  equity  trading  rules  for  these 
derivative  products  has  proven 
generally  satisfactory;  however,  some 
difficulty  has  been  encountered  in  the 
handling  of  stop  and  stop  Umit  orders  in 
Americus  Trust  securities,  especially  if 
trading  becomes  relatively  inactive  in 
the  Americus  Trust  security  or  the 
underlying  security  becomes  unusually 
volatile. 

Currently.  Exchange  Rules  provide 
that  a  stop  order  becomes  a  market 
order  when  a  transaction  in  the  security 
occurs  at  a  price  equal  to  or  better  than 
the  stop  price,  and  a  stop  limit  order 
becomes  a  limit  order  executable  at  the 
limit  price  or  at  a  better  price  when  a 
transaction  in  a  security  occurs  at  a 
price  equal  to  or  better  than  the  stop 
price.*  Therefore,  it  is  only  when  a 
transaction  in  the  security  occurs  at  the 
appropriate  price  that  the  stop  or  stop 
limit  order  is  deemed  elected  and  the 
order  is  executed  or  becomes 
executable. 

The  purpose  of  stop  and  stop  limit 
orders  is  to  allow  an  investor  to 
minimize  losses  or  maximize  profits  on 
market  movements.  This  method  of  price 
protection  can  be  used  for  other  trading 
strategies  as  well.  However,  as  noted 
above,  stop  and  stop  limit  orders  have 
been  less  effective  when  used  in 
connection  with  Americus  Trust  Units. 
PRIMES  and  SCOREs.  The  quoted 
market  in  such  securities  can  increase  or 
decrease  substantially  based  upon 
movement  in  the  underlying  security, 
even  though  there  has  been  no 
transaction  in  the  derivative  equity 
security.  When  this  happens,  the  quoted 
market  for  the  derivative  equity  security 
can  go  through  the  stop  or  stop  limit 
price  without  the  order  being  elected. 

Therefore,  in  order  to  alleviate  this 
problem,  the  Exchange  proposes  that  a 
rule  similar  to  that  used  in  options 
trading  (see  Exchange  rule  950(0 
Commentary  .02)  '  be  adopted  for  use 


and  voting  rights  in  the  underlying  common  stock. 
The  SCORE  component  carries  the  right  to  capital 
appreciation  over  a  specifled  price.  See  Securities 
Exchange  Act  Release  No.  21863  (March  IB.  1965). 
50  FR  11972  (March  2a  1985)  (File  No.  SR-Amex-64- 
35). 

'  See  Amex  Rules  131(q)  and  |r) 

'  Amex  Rule  950(f).  Commentary  .02  states  that 
stop  and  stop  limit  orders  in  option  contracts  shall 
t>e  elected  by  a  quotation  as  follows:  A  stop  order  to 
buy  becomes  a  market  order  when  the  bid  price  in 
the  options  series  is  at  or  above  the  stop  price,  after 
the  order  is  represented  m  the  Trading  Crowd.  A 
stop  order  to  sell  becomes  a  market  order  when  the 
offer  price  in  the  option  series  Is  at  or  below  the 
stop  price,  after  the  order  is  represented  in  the 
Trading  Crowd.  A  stop  limit  order  to  buy  becomes  a 
limit  order  executable  at  the  limit  price  or  at  a 
better  price,  if  obtainable,  when  the  bid  price  in  the 
option  series  is  at  or  above  the  top  price,  after  the 
order  is  represanted  in  the  Trading  Crowd.  A  stop 
limit  order  to  sell  becomes  a  limit  order  executable 


with  certain  derivative  equity  securities. 
The  proposed  amendments  to  rules  131 
and  154  would  allow  stop  and  stop  limit 
orders  to  be  elected  by  a  quotation  in 
the  derivative  equity  security  in  addition 
to  their  being  elected  by  a  transaction  in 
that  security.  Thus,  a  stop  or  stop  limit 
order  in  an  Americus  Trust  Unit,  for 
example,  would  become  a  market  or 
limit  order,  respectively,  when  the 
quoted  maricet  for  the  Unit  reaches  the 
appropriate  stop  or  stop  limit  price. 
Consistent  with  the  options  rule,  the 
proposed  amendments  also  require  that 
a  specialist  receive  the  approval  of  a 
Floor  Official  before  electing  stop  or 
stop  limit  orders  by  a  quotation  in  these 
derivative  equity  securities. 

The  Exchange  proposes  to  allow  stop 
and  stop  limit  orders  to  be  elected  by  a 
quotation  in  the  Americus  Trust  Units, 
PRIMES  and  SCOREs.  Theoretically, 
similar  problems  could  arise  with 
respect  to  other  derivative  securities 
traded  under  equity  trading  rules,  such 
as  index  warrants  or  the  upcoming 
SuperUnits.*  Accordingly,  the  Exchange 
proposes  to  retain  the  flexibility  to 
determine  when  to  allow  stop  and  stop 
limit  orders  to  be  elected  by  the  quote  in 
other  derivative  equity  securities,  the 
price  of  which  is  based  upon  and  should 
fluctuate  with  the  price  of  another 
security  or  index  of  securities. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


at  the  limit  price  or  at  a  better  price,  if  obtainable, 
when  the  offer  price  in  the  options  senes  is  at  or 
below  the  stop  price,  after  the  order  is  represented 
in  the  Trading  Crowd.  No  stop  order  or  stop  limit 
order  elected  by  a  quotation  may  be  executed 
without  prior  approval  of  a  Floor  Offiaal. 

♦  See  SecuriUes  Exchange  Act  Rel.  No.  28095 
(June  6.  1990),  55  FR  24016  (June  13, 1990) 
(publication  for  notice  and  comment  of  Amex's 
proposal  to  trade  SuperUnlts  on  the  Exchange.  File 
No.  SR-Amex-90-6).  File  No.  SR-Amex-90-6  was 
amended  by  Amendment  No  1.  see  Securities 
Exchange  Act  Rel.  No  28410  (September  6. 1990).  55 
FR  37783  (September  13. 1990)  (Amendment  No.  1  to 
File  Na  SR-Amex-90-6). 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commissioa  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No.  SR- 
Amex-90-31  and  should  be  submitted 
by  February  14. 1991. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  )anuar>  16. 1991 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-1641  Filed  1-23-91;  8:45  am] 

MUJNO  COOC  WIO-Ot-N 


[ReL  No.  34-2«7$3;  File  Ho.  SB-PSE-90-31 1 

Self-Regulatory  Organlzationa;  Filing 
and  Order  Granting  Acceterated 
Approval  of  Propoaad  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc. 
Relating  to  An>endn>ents  to  Arbitration 
Procedures  and  Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
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15  U.S.C.  7«f(bHl|.  notice  is  hereby 
given  that  on  November  13, 1990.  the 

Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commiasion 
("Conuniaaion")  the  propoaed  rule 
change  aa  deacribed  in  Itema  I  and  II 
below,  which  Items  have  been  prepired 
by  the  aelf-regulatory  organization.  The 
Commiasion  is  publiahing  thia  notice  to 
solicit  conunenta  on  the  propoaed  rule 
change  from  interested  persona. ' 

I.  Self-Regulatory  Organization's 
Statenenl  of  the  Terras  of  Sobstanoe  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  the  PSE'a  arbitration 
procedures  and  fees  as  set  out  in 
Exchange  rule  \2.  Arbitration.  The 
specific  sections  affected  are  as  follows: 
rule  12.2.  Simplified  Arbitration  for 
Public  Customers:  Rule  MA, 
Designation  of  Number  of  Arbitrators: 
rule  12.31(d).  Joming  and  Consolidation; 
rule  12.1a,  Ad/oumments:  rule  12.29. 
Awards:  rule  12.31,  Schedule  of  Fees  for 
Public  Customers:  and  rule  12.32. 
Schedule  of  Fees  for  Industry  and 
Clear  lag  Controversies.- 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Coounission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  Ui  below. 
The  self-regulatory  organization  has 
prepared  summiuies,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  changes  are  based, 
for  the  most  part,  on  proposals 
developed  by  the  Securities  Industry 
Conference  on  Arbitration  ("SICA"),' 


'  Tbe  PSE  hmt  requotletl  tiul  tke  CoaunitMon 
approve  tbe  proposal  on  an  accelerated  baiia.  See 
File  Na  SR-PSE-«>-31. 

«  For  the  exact  language  of  the  proposed  rule 
change  tec  ExWbtt  A  to  Wte  No.  9R-l>SE-flt)-S1 : 
letter  f-on  Roaeaary  A.  MacCaimeaB.  Seaior 
Counsel.  PSE  to  Launc  PB<refl.  Suff  Attorney.  SBC 
dated  .November  V.  UKtt  aaU  laltara  fram  Betb  A. 
Fruechtenichl.  Arbitration  Adrrunistrator.  PSE  to 
Uune  Peirell,  Staff  Aiioroey.  SEC,  dated  December 
4.  1900  and  |.inuary  i,  1B91 

'  SICA.  formed  m  197".  developed  the  Unifonji 
Code  of  Artmratton  ( UnifnTBi  Code'1  which 


and  conform  to  arbitration  rules 
currently  in  place  at  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  and  die 
National  Assoaation  of  Seomties 
Dealers,  Inc.  ("NASD").*  In  general,  the 
changes  are  designed: 

—To  codify  the  Exchange  s  practice  of 
appointing  a  public  arbitrator  for 
simplified  claims  and  to  presitie  at  pre- 
hearing conferences  (unless  the 
customer  requests  a  majority  of  industry 
arbitrators)  (rule  12.2): 

—To  permit  tbe  use  of  one  arbitrator 
for  claims  under  $30,000  (rule  12.6); 

—To  clarify  the  rules  regarding 
joinder  and  consolidation  (rule  12.13(d)); 

— To  discourage  adjournments  and 
thereby  promote  the  efficiency  and 
equity  of  the  arbitration  process  (rule 
12.18); 

— To  provide  arbitrators  with  the 
express  authonty  to  award  interest,  and 
the  discretion  to  set  the  rate  of  interest. 
and  to  provide  that  awards  must  be  paid 
within  thirty  (30)  days  of  receipt  (rule 
12.29);  and 

— To  revise  the  schedule  of  fees  so 
that  Claimants  would  be  required  to  file 
a  non-refundable  filing  fee  in  addition  to 
a  hearing  session  deposit  (rule  12.31). 
More  specifically,  the  PSE  proposes 
that  under  rule  12 A  Designation  of 
Number  of  Arbitrators,  one  arbitrator 
may  preside  in  a  case  involving  a  public 
customer  where  the  amount  in 
controversy  does  not  exceed  $30,0(X). 
unless  a  party  or  the  arbitrator  requests 
three  (3)  arbitrators.*  This  proposed 
amendment  reUins  the  parlies'  ability  to 
choose  three  arbitrators  and  also  vriW 
provide  that  the  single  arbitrator  will  be 
a  public  arbitrator,  knowledgeable  in, 
but  not  from,  the  securities  industry.  The 
purpose  of  this  amendment  is  to  reduce 
administrative  and  heanng  costs. 

Rule  12.13(d),  laming  and 
Consolidation,  sets  forth  the  elements 
required  for  joinder  and  consolidation  of 
arbitration  claims.  Specifically,  rule 
12.13(d),  as  proposed,  provides  that  all 
persons  may  join  in  one  action  as 
Claimants  (or  may  be  joined  in  one 
action  as  Respondents)  if  they  assert 
any  right  for  rehef  (or  any  right  is 
asserted  against  them)  jointly,  severally 
or  arising  out  of  the  same  transaction, 
occurrence,  or  series  of  transactions  or 
occurrences  and  if  any  questions  of  law 
or  fact  common  to  these  Claimants 


•ubsequentiy  ha«  been  sdapti>d  by  all  of  the  SftOi 
that  mauitaLii  artntratior  forums. 

*  See.  generally.  NYSE  Rules  600-637  and  the 
NASD  MantMil  parajiraphs  371 2.  eL  smj.  The  current 
arbitration  nites  and  procedures  m  plaoe  at  the 
NYSE  and  N.^SO  recmitly  were  amended.  See  note 
6,  and  accompanytns  text,  infra. 

*  See  Part  ni.  section  19<b)  of  the  NASD  s  Code  of 
Arbitration  ProoetloTe,  NASO  Manmi  peragraph 
3719. 


(Respondents)  will  arise  in  the  scUon. 
Further,  proposed  rele  12.1S(d)  clarifies 
that  the  Director  of  Arbitration  shall  be 
authorized  to  determine  preliminarily 
whether  such  parties  should  proceed  in 
the  same  or  separate  arbitrations. 
Moreover,  any  farther  determinations 
with  respect  to  joinder  or  consolidation 
may  be  made  by  the  arbitration  panel 
and  shall  be  deemed  final. 

Rule  12.18.  Adjournments,  proposes 
that  the  fee  for  an  initial  adjournment 
requested  after  the  arbitrators  have 
been  appointed  would  be  increased 
from  $100  to  an  amount  equal  to  the 
hearing  session  deposit.  The  fee  for 
second  and  subsequent  adjournment 
requests  by  the  same  party  would  be 
twice  the  hearing  session  deposit,  but 
could  not  exceed  $1,000.  The  arbitrators 
would  be  granted  the  authority  to 
dismiss  a  case  without  prejudice  upon 
the  request  for  a  third  adjournment 
consented  to  by  all  parties.  The 
amendment  is  based  on  a  proposal 
endorsed  by  SICA.  The  proposed  rule  is 
expected  to  reduce  delays  by 
discouraging  frivolous  requests  for 
adjournments  in  the  arbitration  process 
and  to  encourage  more  efficient  use  of 
the  process  by  the  parties  to  the 
arbitration.  Adjournments  are  the  single 
most  significant  cause  of  delays  in 
resolving  disputes  and  result  in  the 
lengthening  of  the  overall  processing 
time  for  arbitration  cases.  Adjournments 
waste  arbitrator  tiir    and  Exchange 
resources.  The  Exchange  intends  to  use 
part  of  the  adjournment  fees  to 
compensate  arbitrators. 

Rule  12.29,  Awards,  proposes  the 
addition  of  subsections  (g)  and  (h). 
Proposed  subsection  (g)  is  intended  to 
encourage  prompt  payment  of  awards, 
and  to  increase  confidence  in  the 
arbitration  process  by  providing  that 
arbitrators  can  award  interest  which 
will  accrue  from  the  date  the  award  is 
rendered,  while  Subsection  (h)  will 
provide  that  awards  must  be  paid  within 
30  days.  At  present,  there  is  not  express 
time  limit  on  payment  of  awards. 

Finally,  rule  12J1,  Schedule  of  Fees, 
proposes  to  combine  rule  12.31, 
Schedule  of  Fees  for  Customer  Disputes. 
and  rule  12.32,  Schedule  of  Fees  for 
Industry/Clearing  Controversies,  since 
these  rules,  except  for  the  amounts  of 
the  fees,  are  virtually  identical. 
Proposed  rule  12.31  provides  a  revised 
framework,  described  below,  for  the 
assessment  of  fees.  All  claimants, 
whether  public  customers  or  industry, 
would  be  required  to  file  a  non- 
refundable filing  fee  in  addition  to  a 
hearing  session  deposit.  Both  fees  would 
be  related  to  the  amount  of  the  claim 
and  could  be  ascertained  according  to 


Federal  Register  /  Vol.  56.  No.  16  /  Thureday.  JaniMiry  24.  1991  /  Notices 


2783 


the  revised  schedule.  The  new 
framework  is  based  on  a  proposal 
approved  by  SICA  in  the  form  of  a 
uniform  SICA  rule.  The  proposed  rule 
change  utilizes  the  same  revised 
admininistrfltive  framework  set  forth  in 
the  SICA  uniform  rule.  The  proposed 
schedule  of  fees  is  based  on  the 
schedules  recently  filed  by  the  NASD 
and  NYSE,  and  approved  by  the 
Commission.*  While  there  may  be  some 
minor  variations  in  language  between 
the  FSB's  filing  and  the  filings  of  the 
NASD  and  NYSE,  these  variations  are 
not  substantive,  and  do  not  affect  the 
PSE's  intent  to  make  its  filing  conform  to 
the  NASD  and  NYSE  rules. 

Non-Rehndable  Filing  Fees 

The  revised  framework  sets  out  one 
schedule  of  non-refundable  filing  fees. 
The  schedule  ranges  on  a  sliding  scale 
from  $15  for  claims  under  $1,000.  to  $300 
for  claims  over  $5  million.  This  schedule 
corresponds  favorably  to  the  $300  filing 
fee  charged  in  all  securities  arbitrations 
conducted  by  the  American  Arbitration 
Association  ("AAA"').''  The  filing  fees 
are  analogous  to  court  filing  fees,  and 
are  intended  to  offset  some  of  the 
Exchange's  costs  of  administration  even 
when  cases  sotde  prior  to  the  hearing. 

lieering  Session  Deposit 

The  revised  framework  sets  out  three 
s.':hedules  of  bearing  session  deposits. 
The  claimant  will  file  one  hearing 
session  deposit,  according  to  the 
applicable  schedule.  The  amount  of  the 
hearing  session  deposit  will  depend  on 
whether  the  matter  is  to  be  determined 
on  the  documents  alone  (the  first 
schedule),  or  whether  one  or  three 
arbitrators  will  be  appointed  for  an  oral 
hearing  (second  and  third  schedule). 
"Documents  alone"  cases  include 
Simplified  Arbitration  cases  where  a 
hearing  ►«  not  requested  by  the 
Claimant,  and  the  Regular  Arbitration 
cases  where  a  hearing  is  waived  by  all 
parties  in  writing.  A  single  arbitrator 
may  preside  at  a  prehearing  conference, 
at  a  Simplified  Arbitration  where  the 
Claimant  requests  a  hearing,  and  at 
heariTigs  involving  claims  up  to  $30,000. 
where  none  of  the  parties  has  requested 
the  appointment  of  a  three  person  panel. 
Three  arbitrators  generally  preside  et  all 
hearings  involving  claims  over  $30,000. 

The  hearing  session  deposit  is 
intended  to  relate  to  the  hearing  costs, 
and  not  the  administrative  costs  related 


•  See  Secu.-ities  Fxchanjte  Act  Ret  No.  29421 
(September  la  19901.  S5  FR  3S181  (order  approving 
File  No.  SR-NYSE-90-191  end  Securities  ExchanfiP 
Act  Rel.  No.  28086  (June  1. 1990).  55  FH  29493  (order 
«,)f>rovuig  t-ila  No.  SR-NASO-«0-<n). 

'  Tht  AAA.  •  lion  profit  or^aDlutton.  is  att 
lndpp«'nilent.  sitanvative  arbitration  fcninv 


to  the  processing  of  the  cases.  By 
requiring  filing  fees  In  addition  to  the 
hearing  session  deposits,  the  proposed 
schedule  of  fees  allocates  the  costs  of 
arbitration  more  equitably  amonj?  users 
of  the  forum. 

The  revised  schedule  would  also 
clarify  that  the  amount  of  the  forum  fees 
per  hearing  session  shall  be  based  on 
the  hearing  session  deoosit.  not  on  thp 
filing  fee. 

The  proposed  rule  change  i.< 
consistent  with  sections  6{b)  (4)  and  (5) 
of  the  Act  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  fees 
among  its  members  and  issuers  and 
other  persons  using  its  facilities,  and  it 
promotes  just  and  equitable  principles 
of  trade  by  insuring  that  member  and 
member  organize  tions  and  tbe  public 
have  an  impartial  forum  for  the 
resolution  of  their  disputes. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  approjMiate  in  furtheranc* 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 

III.  Solicitatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
VVashiiiglon.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  wTitten  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  find  all  written 
communications  relating  to  the  proposed 
rule  change  between  tbe  Commission 
and  any  person,  other  than  those  lliat 
may  be  withheld  from  the  public  in 
accordance  wiih  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  et  the 
Co.mmission's  Public  Reference  Secbon. 
4.S0  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjrtng  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-90-31  and  should  be  submitted  by 
February  14, 1991. 


IV.  Guniuusshm's  Discussion  aoH 
Conclusion 

The  Commission  was  instrumental  in 

promoting  the  formation  of  SICA  in  1977 
and.  since  that  time,  has  maintained  a 
strong  and  continual  interest  in  the 
arbitration  rules  and  procedures  in  plaoe 
at  the  various  SROs,  Indudmg  the  PSE. 
The  Commission  has  t>een  supportive  of 
SlCA's  most  recent  proposals  to  amend 
the  Uniform  Code,  and  has  encouraged 
SROs  to  adopt  these  amendments  in*n 
their  rules.  The  Commission  has 
considered  carefully  the  PSE's  proposed 
rule  change  generally  to  adopt  SICA's 
recent  proposals  and  to  conform 
substantialiy  to  the  artiitratioo  rales  and 
procedures  ctirrently  in  place  at  the 
NYSE  and  NASD  and  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  tbe  rules 
and  regulations  thereunder.  In 
particular,  the  Commission  finds,  for  the 
reasons  set  forth  below,  that  tbe 
proposal  is  consistent  with  secbon  6  of 
the  Act.* 

The  Commission  agrees  with  the 
Exchange  that  the  proposal  Is  consistent 
with  the  section  6(b)  (4)  and  (5) 
requirements  that  the  rules  of  an 
exchange  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  Its  members, 
issuers  and  other  persons  using  its 
facilities,  and  that  the  Exchange's  rules 
be  designed  to  promote  just  and 
equitable  principles  of  trade.  In  this 
regard,  the  Commission  believes  that  the 
proposed  rule  change  should  improve 
the  speed  and  efficiency  of  arbitration, 
while  at  the  same  time  maintaining  the 
traditional  qualities  of  arbitration. 

The  Commission  has  determined  that 
the  proposed  amendments  to  rule  12.2 
which  codify  the  Exchange's  practice  of 
appointing  a  pubhc  arbitrator  to  decide 
customer  claims  under  ten  thousand 
dollars  and  to  preside  over  pre-bearing 
conferences  should  increase  customer 
confidence  with  regard  to  the  fairness  of 
the  administration  of  the  arbitration 
process  for  cases  involving  small  claims. 
Further,  the  Commission  bebeves  that 
Proposed  Rule  12.8.  which  allows  one 
arbitrator  to  preside  in  a  case  involving 
a  public  customer  where  tbe  amount  in 
controversy  is  less  than  $30,000.  unless  a 
party  or  tbe  arbitrator  requests  three 
arbitrators,  is  consistent  with  the  Act. 
As  noted  by  tbe  Exchange,  this 
proposed  amendment  will  reduce 
adimnistrative  and  hearing  costs, 
making  the  arbitration  process  more 
efficient  Moreover,  tbe  public  customer 
will  retain  th.  ability  to  request  a  par>el 
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of  three  arbitrators.  For  those  cases, 
therefore,  where  more  than  one 
arbitrator  is  unnecessary,  this  proposed 
amendment  will  reduce  additional 
superfluous  costs. 

The  Commission  also  has  concluded 
that  proposed  rule  12.13,  which  sets 
forth  the  requirements  for  joinder  and 
consolidation,  establishes  sufficiently 
clear  standards  for  the  Director  of 
Arbitration  to  determine  preliminarily, 
and  for  the  arbitration  panel  to  make  a 
final  determination,  whether  related 
claims  should  proceed  in  the  same  or  a 
separate  proceeding. 

Additionally,  the  Commission 
believes  that  the  proposed  amendments 
to  rule  12.18  which  will  increase  the  fee 
for  initial  and  subsequent  adjournments 
provides  for  an  equitable  fee  allocation 
that  will  better  enable  the  PSE  to 
recover  the  costs  allocated  with  the 
empanelment  of  the  arbitrators 
following  repeated  adjournments,  as 
well  as  a  means  to  defray  the 
arbitrators'  compensation. 

The  Commission  agrees  with  the 
Exchange  that  the  proposed  amendment 
to  rule  12.29  should  encourage  prompt 
payment  of  awards  and  increase 
confidence  in  the  arbitration  process. 
The  Commission  believes  that  it  is 
appropriate  to  amend  this  rule  to 
provide  arbitrators  with  the  express 
authority  to  award  interest  and  with  the 
discretion  to  determine  the  rate  of 
interest  in  order  to  more  fully 
compensate  parties  for  economic 
damages  incurred  by  claimants. 
Similarly,  the  Commission  believes  that 
the  rule's  provision  that  awards  will 
bear  interest  from  the  date  of  award  and 
the  additional  requirement  that  awards 
be  paid  within  thirty  (30)  days  of  receipt 
should  help  to  ensure  that  arbitration 
awards  are  promptly  paid. 

Finally,  the  Commission  believes  that 
the  general  restructuring  of  the 
Exchange's  schedule  of  fees  provides  for 
the  equitable  allocation  of  reasonable 
fees  among  Exchange  members  and 
other  persons  using  its  facihties.  As 
stated  above,  the  proposed  amendment 
to  rule  12.31  requires  that  all  claimants 
file  a  non-refundable  filing  fee  in 
addition  to  a  hearing  session  deposit, 
provides  for  a  forum  fee  for  a  pre- 
hearing conference  with  an  arbitrator, 
and  sets  forth  the  requisite  hearing 
session  deposit  and  forum  fees  for 
claims  that  are  filed  separately  and 
subsequently  joined  or  consolidated. 
The  Commission  believes  that  the 
proposed,  explicit  fee  structure  should 
promote  certainty  regarding  the  fees  for 
pre-hearing  conferences  through  its 
published  fees.  Likewise,  the 
Commission  believes  that  the  proposed 
amendment  to  rule  12.31  requiring 


parties  to  member  controversies  to  pay 
a  filing  fee  provides  for  an  equitable 
schedule  of  fee  assessments  against 
Exchange  members.  In  summary,  the 
Commission  has  determined  that  the 
proposed  amendments  to  rule  12.31  and 
the  related  deletion  or  rule  12.32 
equitably  allocate  reasonably 
apportioned  fees  among  users  of  the 
PSE's  arbitration  forum  in  proportion  to 
the  costs  associated  with  the  respective 
parties  to  the  controversy. 

For  the  reasons  discussed  above, 
therefore,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
sections  6(b)  (4)  and  (5)  under  the  Act. 
The  Commission  believes  that  these 
rules,  as  amended,  provide  for  the 
equitable  allocation  of  reasonable  fees 
among  Exchange  members  and  other 
persons  using  its  facilities,  and  will  aid 
in  the  just  and  equitable  resolution  of 
disputes  between  investors  and  broker- 
dealers. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  As 
previously  stated,  the  Commission 
recently  approved  substantially  similar 
proposed  rule  changes  submitted  by  the 
NASD  and  NYSE  to  amend  their 
respective  arbitration  rules  and 
procedures  in  order  to  comply  with 
SlCA's  recent  amendments  to  the 
Uniform  Code."  The  Commission  did  not 
receive  any  comments  on  those 
proposals. 

Further,  the  Uniform  Code  was 
developed  in  order  to  help  provide 
consistency  between  the  arbitration 
procedures  in  place  at  the  various  SROs. 
The  Uniform  Code  is  intended  to 
provide  guidelines  for  arbitration 
procedures  that  will  be  beneficial  to 
both  the  customer  and  broker-dealer  by 
being  fast,  fair,  and  efficient.  The 
Commission  beUeves,  therefore,  that 
accelerated  approval  of  the  PSE's 
proposal  is  appropriate  because  the 
approved  amendments  will  help  to 
establish  an  immediate  uniformity 
among  the  arbitration  rules  in  place  at 
the  NYSE.  NASD  and  PSE  a  result 
which  will  help  further  the  objectives  of 
the  Uniform  Code. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


Dated:  January  15, 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  91-1639  Filed  1-23-81:  8:45  am] 

MUJNO  CODE  1010-01-M 


IReL  No.  34-28782;  File  No.  SR-NYSE-90- 
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Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Relating  to 
Proposed  Increase  In  the  Trnde 
Comparison  Fee  for  Options 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  December  21. 1990,  the 
New  York  Stock  Exchange.  Inc.  ("NYSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U  and  111 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  institute,  as  of 
January  1. 1991,  a  rate  increase  affecting 
the  trade  comparison  fee  for  options 
payable  by  members  for  all  options 
transactions,  whether  they  be  Index  or 
Equity,  agency  or  principal.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for.  the  proposed  rule  c'  ange 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Purpose — The  purpose  of  the 
proposed  rule  change  is  to  help  defray 


•  See  note  ft.  supra. 
'»15U.S.C.  78»(b)(2Hl988). 
"  17  CFR  200  30-3la)(12)  11989). 


'  The  NYSE  propose*  to  raise  the  current  monthly 
trade  comparison  fee  for  options  from  S0125  per 
contract  side  to  S.04  per  coiitrdLt  side 
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the  cost  to  the  Exchange  for  rendering 
trade  comparison  of  options 
transactions  by  charging  members  the 
increased  fee.  The  increased  fee  will 
apply  to  all  options  transactions, 
whether  they  are  Index  or  Equity, 
agency  or  principal.  Although  expenses 
to  the  Exchange  for  providing  this 
service  have  increased,  the  fee  has  not 
been  raised  since  January  1, 1988. 

Basis — The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  dues,  fees,  and  other 
charges  among  Exchange  members  and 
issuers  and  other  persons  using  the 
Exchange's  facihties. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members  Participants  or  Others 

Comments  were  neither  soUcited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rale  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW,. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  pubHc  in 
accordance  with  the  provisions  of  5 


U.S.C.  552  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-90-57  and  should  be  submitted  by 
February  14, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  15, 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  91-1640  Filed  1-23-91;  B;45  am) 
BtLUNQ  CODE  lOKM^t-H 


[Release  No.  34-28789;  RIe  No.  SR-PTC- 
90-07] 

January  16. 1991. 

SeH-Regulatory  Organizations; 
Participants  Trust  Company,  Order 
Temporarily  Approving  a  Proposed 
Rule  Change  Relating  to  the 
Elimination  of  Prorated  Charges  to 
Participants  for  Principal  and  Interest 
Advances 

I.  Introduction 

On  October  23. 1990,  the  Participants 
Trust  Company  ("PTC  ")  filed  a  proposed 
rule  change  (File  No.  SR-PTC-90-07) 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice  of 
the  proposed  was  published  in  the 
Federal  Register  on  December  3, 1990.  to 
sohcit  comments  from  interested 
persons.*  No  comments  were  received. 
As  discussed  below,  this  order  approves 
the  proposal  on  a  temporary  basis  until 
April  15. 1991. 

n.  Description  of  the  Proposal 

The  proposal  deletes  section  2(f)  of 
Article  III,  Rule  2  of  the  rules  of  PTC, 
which  section  provides  generally  for  the 
proration  among  benefitted  PTC 
participants  of  the  cost  of  financing 
principal  and  interest  ("P&I")  advances. 

One  of  the  services  PTC  provides  as  a 
clearing  agency  for  mortage-backed 
securities  ("Securities")  is  the  collection 
and  distribution  of  P&I  due  to  members 
listed  as  registered  owners  of  Securities 
on  its  books.  Typically,  PTC  collects  P&I 
from  issuers  and  paying  agents  on  the 
payment  date  ("Payment  Date  "),  v  hich 
falls  on  the  15th  day  of  each  month.  PTC 


then  credits  the  appropriate  PTC 
participants'  accounts  on  its  distribution 
date  ("Distribution  Date"),  which 
generally  falls  on  the  16th  day  of  each 
month,  or  "P-t-1." 

To  the  extent  that  any  P&l  payments 
are  not  received  or  made  available  to 
PTC  by  Distribution  Date.  '  PTC  will 
advance  P&I  to  participants  on 
Distribution  Date  by  using:  (1)  Its  own 
funds;  (2)  the  cash  portion  of 
participants'  mandatory  deposits  into 
the  Participants  Fund;  or  (3)  borrowed 
funds.  With  respect  to  any  funds 
borrowed  in  cormection  with  a  P&I 
payment  PTC  currently  will  charge 
benefitted  participants  pro  rata  for  any 
costs  it  incurs  in  connection  with 
financing  P&I  advances. 

PTC  proposes  to  eliminate  proration 
charges  associated  with  P&l  borrowing. 
Instead  of  prorating  such  cost,  PTC  will 
use  interest  income  earned  from 
investing  P&l  overnight,  from  Payment 
Date  to  Distribution  Date,  and  cover  any 
remaining  shortfall  from  PTC's  operating 
income.  PTC  has  indicated  that 
financing  costs  for  P&I  advances  may  be 
covered  in  large  part  by  interest  income 
generated  from  P&I  receipts. 

in.  Discussion 

Under  PTC's  current  procedures,  PTC 
charges  participants  who  receive  P&I 
advances  pro  rata  for  PTC's  external 
borrowing  costs,  while  at  the  same  time 
earning  interest  income  by  investing  P&J 
received  prior  to  Distribution  Date.  In 
effect.  PTC  is  duplicating  revenue 
associated  with  its  P&I  payment  8er\'ice 
by  not  offsetting  borrowing  costs  with 
earned  interest  income.  As  proposed  , 
FrC  intends  to  eliminate  this 
inefficiency  by  applying  P&I  interest 
income  towards  the  cost  of  financing 
P&I  and  eliminating  the  existing  pro  rata 
charge  to  participants  for  such  cost. 
PTC's  proposed  rule  change  would 
provide  for  a  more  equitable  allocation 
of  the  cost  of  financing  P&l  advances 
and  thus  the  Commission  preliminarily 
believes  that  the  proposal  is  consistent 
with  section  17A(b)(3)(D)  of  the  Act,* 
which  requires  that  the  rules  of  a 
clearing  agency  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
participants. 

The  Commission  is  concerned  that 
PTC  retains  sufficient  funds  and  credit 


'15U.S.C78s(b)(l). 

•  Securities  Exchange  Act  Release  No.  28647 
(November  26, 1980),  M  FR  49981. 


»  PTC  cites  thai  the  major  reason  for  borrowing  is 
thai  some  paylnjg  agents  make  funds  BV8)lable  on  a 
next  day  basis  |e^  .  checks  or  drafts  thai  must  be 
presented  lo  a  bank  for  payment)  When  PTC  is 
unable  lo  present  the  check  or  draft  for  psymeni  on 
PayTnent  Date,  PTC  borrows  the  difference  between 
funds  available  and  the  total  P4I  payment. 

*  16  U.S.C  78<}-l(b)(3)P). 
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sources  to  adequately  meet  its  payment 
obligations.  The  Commission 
understands  that  currently  the 
proportion  of  interest  earned  on  P&l 
receipts  to  the  cost  of  financing  for  P&I 
advances  is  approximately  2:1  on  an 
annualized  basis.*  The  Commission  is 
pdrticularly  concerned  about  the 
possible  erosion  of  operating  income 
and  credit  sources  in  the  event  interest 
earned  on  P&I  receipts  does  not  meet 
the  cost  of  financing  PM  advances.  The 
Commission  understands  that  the 
amount  of  financing  needed  to  pay  P&I 
hdxances  significantly  increases  when 
the  Payment  Date  falls  on  a  holiday  or  a 
weekend. 

PTC  has  fled  a  companion  rule 
change,  SR-PTC-9O-09,  which  it 
l»elieve8  will  reduce  external  borrowing 
when  the  Payment  Date  falls  on  a 
holiday  or  a  weekrnd.*  Because  of  the 
Commission's  concrm  that  interest 
earned  on  P»I  receipts  cover  the  cost  of 
financing,  the  Commission  believes  it  is 
pradent  to  review  SR-PTC-90-09  prior 
to  approNing  this  propo,sal  permanently. 
In  addition,  the  Commission  has 
requested  that  PTC  monitor,  on  a 
monthly  basis,  the  amount  of  funds 
borrowed  for  P&I  advances,  the  cost  of 
fmancmg  r&I  advances,  and  the  amount 
of  interest  earned  on  the  investment  of 
P&l  receipts.' 

IV.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  preliminarily  finds  that 
PTCs  proposal  is  consistent  with 
Section  \7\  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  PTCs 
proposed  rule  change  (SR-PTC-90-07) 
be.  and  hereby  is.  temporarily  approved 
until  April  15, 1991. 


For  the  Comnu8»ion,  by  the  Division  of 
Market  Reguiatioa  pursuant  to  delegnted 
authority. 

Mat^rel  H.  McFartand 
Deputy  Secretary. 
[FR  Doc.  OT-1645  Filed  l-23-«;  8:45  am] 

MLUNO  COOC  M10-01-« 


'  Thli  r«lio  wai  represented  to  the  Commiition 
b>  PTC  during  ■  l»nuary  15.  IWl.  telephone 
toiiverMtion  between  L.eopold  Raw.Tick..  PTC 
counsel,  tnd  Jonathan  Kallman.  Aasislnni  Director. 
Division  of  Market  Re(fula'ion.  Commisiion 

•  Under  that  propoeal.  when  »  PavTifTit  Dntp  fdlln 
on  a  weekend  or  a  holiday  PTC  would  be  allowed 
Id  distribute  all  PAI  coUecSed  and  av  iiiable  in 
Dutnbution  Dale  but  will  allow  PTC  lo  delay  the 
dutribution  of  any  remaining  P»l  payments  until 

P  +  2  On  P  +  2,  PTC  will  distnbule  any  additional 
funds  that  are  made  available  and  borrow  the 
remainder.  In  this  way.  PTC  believes  'here  will  exist 
a  ip-eater  probability  thai  borrowing  costs  will  be 
covet»d  adequately  througS  interest  income  See 
Securltiaa  Exchange  Act  Releaae  No  Z87M  (|anuar> 
7.  IfWll.  S6  FR  1427 

'  This  proposal  is  not  intended  to  have  any  efTcjl 
on  the  Commisaion's  directive  In  KTC's  lemporarv 
registration  order  that  requires  FTC  to  modify  its 
Pal  collection  and  payment  procedures  lo  allow  for 
voluntary  Instead  of  mandatory  advances  of  PSI 
See  Securities  Exchange  Act  Release  No  M671 
(MartJi  28. 1989).  S4  FR  HMft. 

•  15  U5.C.  78t(b)(2). 


(Ret.  No.  34-28775;  Fit*  No.  SR-PHLX-90- 
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Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  ttie 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Parity  and  Priority  Rules 
Applicable  to  Foreign  Currency 
Options  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  C'Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  December  26, 1990,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatorj'  organization.  The 
Commission  is  pubHshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-RcRulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX.  pursuant  to  rule  19l)-4  of 
the  Act.  proposes  to  revise  its  parity  and 
priority  rules  applicable  to  foreign 
currency  options  orders.  The  text  of  the 
proposed  rule  change  is  attached  as 
Exhibit  1. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  self-regulatory 
organization  has  prepared  summaries. 
set  forth  in  sections  (A),  (B).  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  July  31. 1990.  the  PHLX  filed  with 
the  Commission  a  proposed  rule  change. 
SR-PHLX-9(>-21  ("90-21  FiUng").  to 
amend  the  Exchange's  parity  and 


priority  rules  applicable  to  foreign 
currency  options  orders.  The  Exchange 
believes  that  the  salient  policy  bases  of 
the  90-21  Filing  were: 

(1)  Providing  customers  orders  of  under 
100  contracts  time-priority  at  all  times  over 
all  other  orders  regardless  of  account  type 
(except  specialists)  and  regardless  of  whether 
the  competing  order  of  an  Registered  Options 
Trader  ("ROT)  or  member  finna  is  "opening" 
or  "closing." 

•'2)  Treating  ail  orders  of  100  contracts  or 
more  on  an  equal  basis  so  as  to  give  floor 
traders  the  assurance  that  once  they  voice  a 
size  bid  or  offer  they  can  not  be  superseded 
by  a  similar  quote  from  any  other  market 
participent  whichv  in  tu.-n.  should  induce  floor 
traders  to  m.  '\e  larger  and  tighter  markets. 

(3)  Assuring  that  any  bid  or  offer  of  100 
conlracts  or  more  that  has  establisheid 
priority  will  be  guaranteed  that  at  least  the 
greater  of  10%  of  its  size  or  100  contracts 
must  trade  in  the  senes  before  anyone  else 
with  an  order  the  size  of  100  contracts  or 
grpater  can  gain  parity.  The  Exchange 
believes  that  this  will  induce  floor  traders 
and  off -floor  professional  traders  to  make 
larger  and  tighter  markets. 

(4)  inducing  traders  to  make  tighter  quotes 
also  w-iil  attract  smaller  orders,  particularly  if 
priority  must  be  yielded  by  orders  of  100 
contracts  or  more  to  smalltr-sized  customer 
orders,  regardless  of  whether  the  larger-sized 
orders  are  opening  or  closing 

The  PHLX  hereby  withdraws  its  90-21 
Filing  and  submits  a  revised  proposal  lo 
amend  the  parity  and  priority  rules 
applicable  to  foreign  currency  options 
orders.  The  PHLX  believes  this  proposal 
incorporates  the  policy  objectives  of  its 
90-21  Filing,  but  the  Exchange  has 
revised  the  specific  language  of  the 
proposed  rule  in  order  to  assure  its 
consistency  with  section  11(a)  of  the 
Act.  Specifically,  among  other  things, 
the  revised  FHLX  proposal  requires  that 
any  bid/offer  for  the  account  of  a  PHLX 
member  which  relies  on  the  exemption 
under  section  11(a)(1)(G)  of  the  Act  must 
yield  time  priority  to  any  bid/offer  for 
the  account  of  a  customer. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
sections  11(a)  and  6(b)(5)  of  the  Act  in 
that  it  is  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices, 
will  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commsision 
wiU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  wTitten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC, 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  14, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  14, 1991. 
I...  iaret  H.  McFartand, 
Deputy  Secretary. 

Exhibit  1 

Paragraph  (h)  constitutes  all  new  text. 
RULE  1014    Time  priority  of  Bids/Offers  in 

Foreign  Currency  Options 
RULE  1014  (a) 

— (g)  no  change 

— (h)  Options  on  Foreign  Currences 


Bids/Offers  in  foreign  currency  options, 
regardless  of  account  type  (i.e.,  ROT, 
member,  customer)  or  size  of  bid/offer,  or 
whether  opening  or  closing,  are  all  treated 
the  same  for  purposes  of  determining  time 
priority  pursuant  to  Rule  119,  except  that: 

(i)  All  bids/offers  of  customers  accounts 
for  under  100  contracts  have  time  priority 
over  all  other  bids/offers;  and 

(ii)  Any  bid /offer  for  the  account  of  a 
member  which  relies  on  the  exemption  under 
section  11(a)(1)(G)  of  the  Securities  Exchange 
Act  of  1934  must  yield  time  pnority  to  any 
bid/offer  for  the  account  of  a  customer. 

Once  a  bid/offer  has  established  priority, 
no  bid/offer  may  gain  panty  at  that  price 
daring  that  trade  session  until  at  least  \Q%  of 
the  size  of  the  previous  bid/offer  or  1(X) 
contracts,  whichever  is  greater,  subsequently 
trades  in  that  series.  Priority  is  retained  if  the 
10%  or  100  contract  threshold  is  not  reached 
regardless  of  subsequent  better  bids/offers 
then  return  to  the  level  of  the  bid/offer  with 
priority,  provided  that  the  person  with 
priority  did  not  relinquish  his  standing  by 
withdrawing  his  bid /offer  or  leaving  the 
crowd.  If  bids/offers  on  parity  have  priority 
over  other  subsequently  voiced  bids/offers  in 
the  crowd,  the  10%  or  100  contract  threshold 
shall  be  calculated  on  the  basis  of  the 
combined  sizes  of  the  bids/offers  in  parity. 

For  purposes  of  paragraph  (h),  account 
type?  are  defined  as  follows:  an  ROT  account 
is  a  market  functions  account  as  defined  in 
i  220.12  of  Regulation  T  of  the  Board  of 
Governors  of  the  Federal  Reserve  Board; 
member  account  is  any  account  of  a  non- 
market  making  member/participant  or  an 
associated  person  of  such  a  member/ 
participant  or  for  which  such  a  member/ 
participant  or  any  of  its  associated  persons 
maintains  discretionary  control;  and 
customer  accounts  are  all  accounts  other 
than  ROT,  member  or  specialist  accounts. 
■Yielding  requirements  of  this  rule  are  not 
applicable  to  specialist  accounts. 

[FR  Doc.  91-1637  Filed  1-23-81.  8:45  am) 

BILUNO  CODE  S010-01-M 


[ReL  No.  34-28788;  RIe  No.  SR-NASD-90- 
67] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Amendments  to  Schedule 
H  of  the  By-Laws 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  November  30. 1990.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  Schedule  H  of  the  Association's  By- 
Laws  '  to  eliminate  the  current  reporting 
thresholds  of  $10,000  and  50,000  shares, 
so  that  the  reporting  requirements  of 
Schedule  H  will  apply  to  each  non- 
NASDAQ  security  traded  by  members. 
The  proposed  amendments  also  clarify 
which  transactions  in  NASDAQ  and 
listed  securities  are  required  to  be 
reported  pursuant  to  Schedule  H. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  |A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  far,  the  Proposed  Rule 
Change 

Schedule  H  of  the  NASD's  By-Laws, 
which  became  effective  on  August  1. 
1989.*  requires  reporting  of  price  and 
volume  information  for  principal 
transactions  m  all  "non-.NASDAQ" 
securities  if  certain  conditions  are  met. 
■'Non-NASDAQ  security"  is  defined  in 
subsection  1(a)  of  Schedule  H  to  mean 
"any  equity  security  that  is  neither 
included  in  the  National  Association  of 
Securities  Dealers  Automated 
Quotations  System  nor  traded  on  any 
national  securities  exchange." 

Since  the  adoption  of  Schedule  H,  it 
has  become  apparent  that  substantial 
trading  is  being  effected  in  the  over-the- 
counter  ("OTC")  market  in  certain 
NASDAQ  and  regional  exchange  listed 
securities  that  are  not  encompassed  in 
the  regulatory  reporting  requirements  for 
non-NASDAQ  Over-the-Counter 
("NNOTC")  securities  as  defined  under 
Schedule  H.  These  trades  in  NASDAQ 
and  listed  stocks  being  effected  in  the 
OTC  market  are  also  not  required  to  be 
reported  pursuant  to  Schedules  D  or  G 
of  the  NASD  By-Laws,  for  NASDAQ 


'  A',4SO  Secuniies  Dealers  Manual  CCH  \  1932. 

»  See  Securities  Exchange  Act  Rel  No.  25637 
(May  2. 1988).  53  FR  16488  (May  9,  1988).  approving 
SR-NASD-87-5S 
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securities  or  Usted  securities, 
respectively. 

The  proposed  change  would  expand 
the  definition  of  "non-NASDAQ 
security"  to  apply  to  OTC  transactions 
in  securities  listed  on  a  regional 
exchange  which  do  not  meet  primary 
exchange  listing  requirements.  Reports 
on  these  transactions  are  not  required  to 
be  made  pursuant  to  Schedule  G  of  the 
NASD  By-Laws.' 

The  proposed  change  would  also 
expand  the  definition  of  "non-NASDAQ 
security"  to  apply  to  OTC  trades  in 
NASDAQ  securities  by  a  person  not 
registered  as  a  NASDAQ  market  maker 
in  such  securities.  Transaction  reports 
on  these  securities  are  currently  not 
required  under  the  daily  reporting 
requirements  of  section  5(a)  of  Part  VI  of 
Schedule  D  to  the  NASD  By-Uws. 

The  NASD  believes  the  inclusion  of 
these  trades  under  the  reporting 
requirements  of  Schedule  H  will  allow 
the  NASD  to  monitor  trading  and  detect 
abuses  respecting  OTC  transactions  in 
such  securities. 

Additionally,  the  NASD  is  proposing 
to  eliminate  the  thresholds  for 
calculating  what  is  required  to  be 
reported.  Currently,  Schedule  H  requires 
members  to  aggregate  daily  purchases 
and  sales  of  non-NASDAQ  securities 
and  report  certain  trading  data  to  the 
NASD  if  the  aggregated  numbers  exceed 
thresholds  of  $10,000  or  50,000  shares. 
This  is  often  a  cumbersome  process  for 
members  to  follow  for  each  security  in 
order  to  determine  whether  trading  in 
the  stock  has  broken  the  threshold  for 
the  day.  Also,  the  NASD  cannot  gather 
complete  trading  information  for 
regulatory  purposes  if  low  levels  of 
trading  activity  need  not  be  reported. 

To  remedy  both  situations,  the  NASD 
is  proposing  to  remove  the  existing  price 
and  volume  thresholds.  Removal  of 
these  thresholds  will  simplify 
calculations  and  reporting  procedures 
for  members  active  in  non-NASDAQ 
slocks,  and  will  also  provide  the  Market 
Surveillance  Department  with  a  more 
complete  record  of  non-NASDAQ 
trading  activity  for  regulatory  purposes. 
The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
"foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing  information 


•  Schedule  C  only  requirei  reportmR  of  OTC 
tranaactioni  In  tecurillei  luted  on  the  NYSE  or  the 
AMEX.  and  Mcuritim  liited  on  regional  exchangpi 
which  mMl  dM  original  NYSE  or  AMEX  lining 
requlrraMiiti.  NASD  Sucuhtiei  Declers  Manuel. 
ecu  \  1917 


with  respect  to,  and  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market." 
The  NASD  believes  that  the  proposed 
amendments  to  Schedule  H  are 
consistent  with  the  Act  in  that 
regulatory  information  submitted  to  the 
NASD  will  be  more  complete. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Art. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commenl 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  14, 1991. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated;  January  16, 1991. 
Margaret  H.  McFarland, 
Deputy  Secretary- 
(FR  Doc.  91-1638  Filed  1-23-91;  8:45  am) 

BILUNQ  COOC  M10-01-M 


[FD«  No.  81-«47] 


Application  and  Opportunity  for 
Hearing:  Carlisle  Plastics,  Inc.  and 
Poly-Tech,  Inc. 

lanuary  17, 1991. 

Notice  is  hereby  given  that  Carlisle 
Plastics.  Inc.  and  Poly-Tech,  Inc.  have 
filed  an  application  pursuant  to  section 
12(h)  of  the  Securities  Exchange  Act  of 
1934.  as  amended,  (the  "1934  Act")  for 
an  order  exemption  Poly-Tech,  Inc.  from 
certain  reporting  requirements  under 
section  15(d)  of  the  1934  Act, 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person,  not  later  than 
February  12, 1991  may  submit  to  the 
Commission  in  writing  the  person's 
views  or  any  substantial  facts  bearing 
on  the  application  or  the  desirability  of 
a  hearing  theron.  Any  such 
communication  or  request  should  be 
addressed:  Secretary.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington.  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  roaaon  for 
such  request,  and  the  issues  nf  fact  and 
law  raised  by  the  application  which  the 
person  desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary 

|FR  Doc.  91-1575  Filed  1-23-91;  8:45  am) 
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(InvMlroent  Company  Act  ReL  No.  17*52; 
IntwweMonl  8«rteo  ReL  No.  22t;  St2-7«42] 

The  Chase  Manhattan  Bank,  NJL; 
Application 

January  16, 1991. 

aoency:  Securities  and  Exchange 
Commission  ("SEC'  or  "Commission"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"]. 

kPPUCAKT.  The  Chase  Manhattan  Bank, 

NA. 

RELEVANT  1940  ACT  SECTIONS: 

Exemption  requested  under  section  6(c) 
of  the  1940  Act  from  the  provisions  of 
section  17(f)  thereof. 
SUHMNAflY  OF  APRJCATtON:  The  Chase 
Manhattan  Bank,  N.A.  ("Chase")  seeks 
an  order  exempting  any  investment 
company  registered  under  the  1940  Act 
other  than  an  investment  company 
registered  under  section  7(d)  of  the  1940 
Act  ("Company"),  Chase,  and  Chase 
Bank  AG  ("Chase  AG")  from  the 
provisions  of  section  17(f)  of  the  1940 
Act  so  as  to  permit  Chase,  as  the 
custodian  of  the  securities  and  other 
assets  of  a  Company  ("Securities"),  or 
as  subcustodian  of  the  Securities  as  to 
which  any  other  entity  is  acting  as 
custodian,  and  such  other  entity  for 
which  Chase  so  acts,  to  deposit,  or  to 
cause  or  permit  the  deposit  of,  the 
Securities  in  Chase  AG  in  Germany  in 
accordance  with  the  arrangement 
described  below. 

RUNG  DATE:  The  application  was  filed 
on  November  27, 1990. 
HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  apphcation  wrill  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  end  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  12, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
ADONCSWS:  Secretary.  SEC,  450  5th 
Street  NW^  Washington.  DC  20549. 
Applicant,  1  Chase  Manhattan  Plaza, 
New  York.  New  York  10081. 
FOR  FWrrMtN  IWfOWMATION  CONTACT 
Robert  B.  Carroll.  Staff  Attorney,  at  (202) 
272-3043.  or  Jeremy  N.  Rubensteio. 
Branch  Oiiei  at  (202)  272-3023  (Division 


of  Investment  Management  Office  of 
bivestment  Company  Regulation). 
supncMerr  Airv  inkmwatioic  The 
following  is  a  summary  of  the 
epplicabon.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC$ 
Public  Reference  BraiKh. 

Applicant'*  Repreaentativea 

1.  On  November  20. 1881,  the  SEC 
granted  an  order  (Investment  Company 
Act  Release  No.  12053)  exempting 
Chase,  any  subci^stodian  of  Chase,  any 
custodian  for  which  Chase  acts  as 
subcustodian,  and  any  Company  from 
the  provisicHis  of  section  17(f)  of  the  1940 
Act  and  rule  17f-4  thereunder  to  the 
extent  necessary  to  permit  Chase,  as  the 
custodian  of  Securities  or  as  the 
subcustodian  of  Securities  as  to  which 
any  other  entity  is  acting  a«  custodian, 
and  such  other  entity  for  which  Chase 
so  acts,  to  deposit  or  to  cause  or  permit 
the  deposit  of  the  Securities  in  foreign 
banks  and  foreign  securities 
depositories  under  cetain  conditions.  On 
October  9, 1984.  the  SEC  amended  the 
order  (Investment  Coiiq>any  Act  ReL  No. 
14184]  so  that  it  would  conform  to 
certain  conditions  in  rule  17f-5  which 
was  adopted  by  the  SEC  on  September 
7, 1984  (Investment  Company  Act  Rel. 
No.  14132).  The  order  also  was  amended 
when  the  SEC  made  subsequent  changes 
to  rule  17f-5.  The  order,  as  amended,  is 
referred  to  herein  as  the  "Existing 
Order." 

2.  Chase  AG  is  a  wholly  owned 
indirect  subsidiary  of  Chase  that  was 
organized  on  September  5, 1977.  Chase 
AG  conducts  corporate  and  institutional 
banking  and  is  regulated  as  a  banking 
institution  by  Bundesaufsichtsamt  fuer 
das  kreditwesen. 

3.  The  Existing  Order  requires  that  a 
foreign  subsidiary  of  Chase  must  have 
shareholders'  equity  in  excess  of 
$100,000,000  to  be  an  eligible  foreign 
custodian.  As  of  December  31, 1989,  the 
shareholders'  equity  of  Chase  AG  was 
$129,000,000  (at  the  then  current  rate  of 
exchange).  As  of  the  date  of  the 
application.  Chase  anticipated  that  a 
capital  reduction  would,  before 
December  31, 1990,  reduce  the 
shareholders*  equity  of  Chase  AG  to 
approximately  $102,000,000.  Because  of 
normal  currency  fluctuations, 
shareholders'  equity  may.  from  time  to 
time,  fall  below  the  Existing  Order's 
minimum  required  amount  of 
$100,000,000,  and  Chase  AG  could 
become  ineligible  as  a  foreign  custodian 
under  the  Existing  Order. 

4.  Chase  requests  that  the  SEC  grant 
an  order  permitting  Chase  to  deposit 
Securities  in  Germany  with  Chase  AG 
so  kmg  as  the  deposit  is  made  in 
accordance  with  an  agreement,  which 


agreement  would  be  required  to  remain 
in  effect  et  afl  times  dming  which  Chase 
AG  does  not  meet  the  requirements  of 
the  Existing  Order  relating  to 
shareholders'  equity,  among  (a)  The 
Company  or  a  custodian  of  the 
Securities  of  the  Company  for  which 
Chase  acts  subcustodian,  (b)  Chase,  and 
(c)  Chase  AG  pursuant  to  the  terms  of 
which  Chase  wotild  ad  as  the  custodian 
or  subcustodian,  as  the  case  may  be,  of 
the  Securities  of  the  Company  Chase 
AG  would  be  delegated  such  duties  and 
obligations  of  Chase  thereunder  as 
would  be  necessary  to  permit  Chase  AG 
to  hold  in  custody  the  Securities  of  the 
Company  in  Germany,  provided  dial 
such  delegation  would  not  reHeve  Chase 
of  any  responsibility  to  the  Company  for 
any  loss  due  to  such  delegation,  except 
such  loss  as  may  result  from  political 
risk  [eg.,  exchange  control  restrictions, 
confiscation,  expropriation, 
nationalization,  insurrection,  civil  strife, 
or  armed  hostilities)  and  otiicr  risk  of 
loss  (excluding  bankruptcy  or 
insolvency  of  Chase  AG)  for  which 
neither  Chase  nor  Chase  AG  would  be 
hable  under  the  Existing  Order  {e.g., 
despite  the  exerase  of  reasonable  care, 
loss  due  to  Acts  of  God.  nndear 
incident  and  the  like). 

5.  Chase's  Existing  Order  requires  that 
the  custody  agreements  between  Chase 
and  any  Company  will  provide  that 
Chase  will  indemnify  and  hold  a 
Company  whose  Securities  are  held 
pursuant  thereto  harmless  from  and 
against  any  loss  which  shall  occur  as 
the  result  of  the  failure  of  a  foreign 
custodian  holding  the  Securities  to 
exercise  reasonable  care  with  respect  to 
the  safekeeping  of  the  Securities  to  the 
same  extent  that  Chase  would  be 
required  to  indemnify  and  hold  the 
Company  harmless  if  Chase  Itself  were 
holding  the  Securities  in  New  York.  The 
indemnity  provides  financial  support  to 
contractural  responsibility  in  addition  to 
that  afforded  by  the  shareholders'  equity 
of  a  foreign  bank.  The  agreements  of 
Chase  with  respect  to  Chase  AG  will 
afford  protection  significantly  beyond 
such  indemnification.  As  set  forth  in 
Chase's  Existing  Order,  the  Bankers 
Blanket  Bond  which  Chase  currently 
maintains  provides  standard  fidelity  and 
non-negligent  loss  coverage  with  respect 
to  securities  which  may  be  held  in  the 
offices  of  Chase's  subsidiary  banks  and 
the  offices  of  non-affiliated  foreign 
banks  which  may  be  utilized  as 
subcustodians  by  Chase.  Chase  intends 
to  maintain  such  coverage  so  long  as  It 
is  available  at  reasonable  cost. 

6.  Under  the  Existing  Order.  Chase 
must  warrant  to  each  Company  that  the 
established  procedures  to  be  followed 
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by  each  foreign  bank  holding  the 
Company's  Securities,  in  the  opinion  of 
Chase  after  due  inquiry  by  it.  afford 
protection  for  the  Company's  Securities 
at  least  equal  to  that  afforded  by 
Chase's  established  procedures  with 
respect  to  similar  securities  held  by 
Chase  in  New  York.  Chase,  in  selecting 
a  subcustodian  under  the  Existing 
Order,  takes  into  consideration  the 
financial  strength  of  the  subcustodian, 
its  general  reputation  and  standing  in 
the  country  in  which  it  is  located,  its 
ability  to  provide  efficiently  the 
custodial  services  required  and  the 
relative  costs  for  the  services  to  be 
rendered  by  it. 

7.  Chase  has  taken  the  foregoing 
factors  into  consideration  in  its  selection 
of  Chase  AG  to  act  as  subcustodian. 
Chase  believes  that  Chase  AG  has 
adequate  financial  resources  to  meet  its 
contractural  responsibilities  as 
subcustodian  of  Chase  and  that  it  enjoys 
an  excellent  reputation  in  Germany. 
Chase  submits  that,  as  shown  by  the 
protections  that  are  provided  by  the 
Existing  Order  and  the  other 
qualifications  of  Chase  AG,  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

Applicant's  Condition 

The  order  requested  in  the  application 
is  conditioned  on  Chase's  compliance 
with  all  other  terms  of  the  Existing 
Order,  except  those  relating  to 
shareholders'  equity. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Mai^arat  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc  91-1642  Filed  1-23-ffl;  8; 45  air.) 

MLUNQ  coot  Mie-OI-M 


(R«L  No.  IC-17949;  S1 1-4329] 

EagI*  Diversified  Holdings,  Inc.; 
Application 

January  16. 1991. 

AOCNCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act "). 

appucant:  Eagle  Diversified  Holdings, 

Inc. 

RELEVANT  1B40  ACT  SECTION:  Section 

8(f) 

SUMMARY  Of  appucatwn:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 


fiuno  dates:  The  application  was  filed 
on  August  7. 1990.  and  an  amendment  to 
the  application  was  filed  on  Decembe'- 
20. 1990. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
m.ail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p  m.  on 
February  15, 1991.  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Apphcant.  800  Scudders  Mill  Road. 
Plainsboro,  New  Jersey  08538. 
FOR  FURTHER  INFORMATION  CONTACr. 
H.R.  Hdllock,  jr..  Special  Counsel,  at 
(202)  272-3030  (Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  IS  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Reprcsentatioos 

1.  Applicant,  a  Maryland  corporation, 
registered  under  the  Act  as  an  open-end 
diversified  investment  company  on 
September  19, 1985.  Applicant  has  never 
made  a  public  offering  of  its  securities. 
Applicant's  shares  were  privately 
placed  in  the  United  States  so  as  to  take 
advantage  of  the  favorable  tax 
treatment  afforded  certain  prospective 
securityholders  under  a  tax  treaty 
between  the  United  States  and  the 
Federal  Republic  of  Germany. 

2.  At  a  meeting  held  on  December  6. 
1989,  Applicants  Board  of  Directors 
unanimously  approved  a  plan  of 
liquidation  and  dissolution  (the  "Plan"). 
Applicant's  securityholders  approved 
the  Plan  at  a  special  meeting  held 
December  29. 1989.  As  of  November  30, 
1989.  Applicant  had  5.39r,.990  shares  of 
common  stock  outstanding.  At  that  date, 
the  net  asset  value  per  share  of  the 
Applicant  was  $9.66.  and  its  total  assets 
amounted  to  $52,132,165. 

3.  On  January  3, 1990,  Applicant 
distributed  substantially  all  of  its  assets 
to  its  securityholders.  Approximately 
$85,000  was  reserved  for  the  payment  of 
expenses.  The  expenses  incurred  have 
exceeded  the  amount  set  aside  for  the 


payment  of  expenses.  Such  excess 
expenses  have  been  and  will  be  borne 
by  the  Applicant's  investment  adviser, 
Merrill  Lynch  Asset  Management.  Inc 
Organizational  expenses  for  the 
Applicant  were  fully  amortized  prior  to 
liquidation. 

4.  As  of  December  19. 1990,  Applicant 
had  no  securityholders  to  whom 
distributions  in  complete  liquidation  of 
their  interests  had  not  been  made.  As  of 
the  same  date,  Applicant  had  liahiiities 
outstanding  amounting  to  $29,846, 
consisting  primarily  of  legal  expenses  •" 
connection  with  its  liquidation  and 
dissolution.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
thoso  necessary  to  wind  up  its  affairs. 
Applicant  intends  to  file  Articles  of 
Dissolution  with  the  State  of  Man,land 
to  terminate  its  existence  as  a  Maryland 
corporation  as  soon  as  practicable. 

For  tl;e  Commission,  by  the  Division  of 
Investment  Management,  under  delegaied 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretwy. 
[FR  Doa  91-1643  Filed  1-23-91;  8:45  am] 

BILUira  CODE  I010-01-«i 


[Rel.  No.  IC-17348;  811-46281 

Falcon  Diversified  Holdings,  Inc.; 
Notice  of  Application 

January  16. 1991. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Falcon  Diversified  Holdings, 
Inc. 

RELEVANT  1940  ACT  SECTION:  Section 
8(0. 

SUMMARY  OF  AP^PLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  August  7. 1990,  and  an  amendment  to 
the  application  was  filed  on  December 
20, 1990. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm.  on 
February  15, 1991.  and  should  be 
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accompanied  by  proof  of  service  on  the 
Applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reascHi  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
addresses:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant.  800  Scudders  Mill  Road, 
Plainsboro,  New  Jersey  08536. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.R.  Hallock.  Jr.,  Special  Counsel,  at 
(202)  272-3030  (Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC'S 
Public  Reference  Branch. 
APPLICANT'S  REPRESENTATIONS: 

1.  Applicant,  a  Maryland  corporation, 
registered  as  an  open-end  diversified 
management  investment  company  under 
the  Act  on  March  31. 1986.  Applicant 
has  never  made  a  public  offering  of  its 
securities.  Applicant's  shares  were 
privately  placed  in  the  United  States  so 
as  to  talce  advantage  of  the  favorable 
tax  treatment  afforded  certain 
prospective  securityholders  under  a  tax 
treaty  between  the  United  States  and 
the  Federal  Republic  of  Germany. 

2.  At  a  meeting  held  on  December  8, 
1989,  Applicant's  board  of  directors 
approved  a  plan  of  liquidation  and 
dissolution  (the  "Plan").  On  December 
29, 1989,  Applicant's  securityholders 
approved  the  Plan.  As  of  November  30, 
1989.  Applicant  had  7.900,000  shares  of 
common  stock  outstanding.  At  that  date, 
the  net  asset  value  per  share  of  the 
Applicant  was  $9.60,  and  its  total  assets 
amounted  to  $75,847,153. 

3.  On  January  3, 1990.  Applicant 
distributed  all  of  its  assets  to  its 
securityholders.  Approximately  $81,000 
was  reserved  for  payment  of  expenses. 
The  expenses  incurred  have  exceeded 
the  amount  set  for  the  payment  of 
expcnse-s.  Such  excess  expenses  have 
been  and  will  be  borne  by  the 
Applicant's  investment  adviser,  Merrill 
Lynch  Asset  Management.  Inc. 
Organizational  expenses  for  the 
Applicant  were  fully  amortized  prior  to 
liquidation. 

4.  As  of  December  19. 1990.  Applicant 
had  no  securityholders  to  whom 
distribution  in  complete  liquidation  of 
their  interests  had  not  been  made.  As  of 
the  same  date.  Applicant  had  liabilities 
outstanding  amounting  to  $26,286. 
consisting  primarily  of  legal  expenses  in 
connection  with  its  liquidation  and 
dissolution.  Applicant  is  not  a  party  to 


any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  to  wind  up  its  affairs. 
Applicant  intends  to  file  Articles  of 
Dissolution  with  the  State  of  Maryland 
to  terminate  its  existence  as  a  Maryland 
corporation  as  soon  as  practicable. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  91-1648  Filed  1-23-91;  8;45  am] 
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[ReleaM  No.  IC-17S53;  FIte  Ho.  812-7627] 

The  Mutual  Life  Insurance  Company  of 
New  York,  et  al. 

)anuary  16. 1991. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANTS:  The  Mutual  Life  Insurance 
Company  of  New  York  ("MONY"), 
MONY  Variable  Account  A  (the 
"Variable  Account"),  and  MONY 
Securities  Corp.  ("MSC"). 
RELEVANT  1»40  ACT  SECTIONS: 
Exemption  requested  under  section  6(c) 
from  sections  26(a)(2)  and  27(c)(2)  of  the 
Act. 

SUMMARY  OF  THE  APPUCATION: 
Applicants  seek  an  order  to  the  extent 
necessary  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Variable  Accoimt 
pursuant  to  certain  variable  annuity 
contracts. 

FtUNG  DATE:  The  application  was  filed 
on  November  9. 1990  and  amended  on 
January  10, 1991. 

HEARING  OR  NOTIFICATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  apphcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  nctified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5.30  p.m.  on 
February  11, 1991.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit,  or,  in  the 
case  of  attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  5th  Street 


NW.,  Washington.  DC  20549. 
Applicants,  c/o  The  Mutual  Life 
Insurance  Company  of  New  York.  1740 
Broadway.  New  York.  New  York  10019 

FOR  FURTHER  INFORMATION  CONTACT. 

Wendy  B.  Finck.  Staff  Attorney.  (202) 
272-3045.  or  Nancy  M.  Rappa.  Senior 
Attorney,  (202)  272-2622.  Office  of 
Insurance  Products  and  Legal 
Compliance  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
apphcation.  The  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (SOI)  253-4300). 

Applicants'  Representations 

1.  MONY  is  a  mutual  life  insurance 
company  organized  under  the  laws  of 
New  York.  The  Variable  Account,  a 
registered  separate  investment  account 
of  MONY.  was  established  to  support 
individual  flexible  payment  variable 
annuity  contracts  (the  "MONY 
Contracts").  MSC,  a  registered  broker- 
dealer,  is  the  principal  underwriter  for 
the  MONY  Contracts.  The  MONY 
Contracts  are  substantially  similar  to 
contracts  (the  "Legacy  Contracts") 
offered  by  MON'Y'  Legacy  Life  Insurance 
Company  ( 'MONY  Legacy  "),  a  stock  life 
insurance  company  wholly  owned  by 
MONY.  The  MONY  Legacy  Variable 
Account  A  (the  "Legacy  Variable 
Account"),  a  registered  separate 
in'.estment  account  of  MONY  Legacy, 
was  established  to  support  the  Legacy 
Contracts.  The  MO.NY  Contracts  and  the 
Legacy  Contracts  are  collectively 
referred  to  herein  as  the  "Contracts." 

2.  An  Agreement  and  Plan  of  Merger 
has  been  entered  into  between  MONY 
and  MONY  Legacy  pursuant  to  which 
MONY  Legacy  will  be  merged  into 
MON^'  (the  "Merger)  upon  receipt  of 
ail  necessary  consents  and  approvals  of. 
permits  and  exemptions  from,  and 
assurances  of  no  objection  to  the 
proposed  Merger  from  the  appropriate 
governmental  authorities.  When  the 
Merger  becomes  effective,  MONY  will 
become  the  depositor  of.  and  will 
become  obligated  under,  the  Legacy 
Contracts,  and  all  the  assets,  reserves, 
and  other  liabilities  allocated  to  the 
Legacy  Variable  Account  will  become 
the  assets,  reserves,  and  other  liabilities 
of  the  Variable  Account. 

3.  The  Variable  Account  consists  of 
eleven  subaccounts,  each  of  which  will 
invest  in  a  corresponding  portfolio  of  the 
MONY  Series  Fund.  Inc.  or  the  Quest  for 
Value  Accumulation  Trust  (the 
"Funds").  The  Funds  are  registered  as 
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open-end  diversified  management 
investment  companies  under  the  Act. 

4.  The  Contracts  are  designed  for  use 
in  retirement  plans  that  may  or  may  not 
qualify  for  special  federal  tax  treatment. 
There  are  currently  two  forms  of  the 
Contracts.  Contract  I  was  withdra%»n 
from  sale  on  September  1, 1988 
However,  additional  purchase  payments 
may  be  made  under  Contract  1  which,  on 
and  after  the  date  of  the  Merger,  will  be 
allocated  among  six  subaccounts. 
Contract  II  offers  two  veraions  that 
differ  only  in  the  subaccount  available 
to  the  contraclholder.  The  two  versions 
of  Contract  11  will  be  actively  sold  by 
MONY  on  and  after  the  effective  date  of 
the  Merger,  with  purchase  payments 
made  under  newly  sold  Contract  II.  as 
well  as  additional  payments  under  those 
contracts  sold  prior  to  the  Merger,  being 
allocated  among  the  subaccounts 
available  to  holders  of  Contract  II. 

5.  MONY  imposes  for  all  Contracts  a 
daily  charge  equivalent  to  an  annual 
rate  of  1.25%  of  the  net  assets  of  the 
Variable  Account  to  compensate  it  for 
bearing  certain  mortality  and  expense 
risks.  Of  the  1.25%  charge.  .80%  is  for 
assuming  mortality  risks  and  .45%  is  for 
assuming  expense  risks.  The  mortality 
risk  assumed  is  that  annuitants  may  live 
for  a  longer  time  than  projected  and  that 
an  aggregate  amount  of  annuity  benefits 
greater  than  that  projected  will 
accordingly  be  payable.  The  expense 
risk  assumed  is  that  expenses  incurred 
in  issuing  and  administering  the 
Contracts  will  exceed  the  administrative 
charges  provided  in  the  Contracts. 

6.  In  addition  to  the  deduction  of  a 
mortality  and  expense  risk  charge. 
MONY  will  deduct  an  annual  contract 
fee  from  the  cash  value  to  reimburse  it 
for  administrative  expenses  relating  to 
maintenance  of  the  Contracts.  The 
annual  contract  fee  currently  is  $30,  but 
the  charge  will  never  exceed  $50. 
Currently  no  deduction  is  made  for 
premium  or  similar  taxes:  however, 
MONY  has  reserved  the  right  to  do  so 
with  respect  to  future  payments.  In 
addition,  under  Contract  I.  a  transfer 
charge  of  $15  (not  to  exceed  $25)  will  be 
imposed  for  each  transfer  in  excess  of  4 
transfers  per  contract  year.  Under 
Contract  II,  no  transfer  charge  is 
ciirrently  Imposed  but  MONY  has 
reserved  the  right  to  impose  a  transfer 
charge  not  exceeding  $25.00  for  each 
transfer. 

7.  Under  Contract  I.  a  contingent 
deferred  sales  charge  ("surrender 
charge")  will  be  deducted.  The 
surrender  charge  will  not  exceed  5%  of 
total  purchase  payments  made  in  the 
contract  year  of  the  surrender  and 
during  the  Bve  preceding  contract  years. 
After  the  first  contract  year  (if  no  prior 


partial  surrenders  have  been  made 
diu-ing  that  contract  year),  up  to  10%  of 
the  cash  value  may  be  withdrawn 
without  surrender  charge.  An  amount 
equivalent  to  any  net  purchase 
payments  made  prior  to  the  contract 
year  of  the  surrender  and  the  five 
preceding  contract  years  may  be 
surrendered  without  surrender  charge. 
Under  Contract  U,  if  no  prior  partial 
surrenders  have  beenmade  during  the 
contract  year,  up  to  10%  of  the  cash 
value  may  be  withdrawn  without 
surrender  charge.  The  surrender  charge 
will  not  exceed  7%  of  total  purchase 
payments,  and  it  declines  to  0%  for 
purchase  payments  made  prior  to  the 
contract  year  of  surrender  and  the 
preceding  seven  full  contract  years  No 
surrender  charges  will  be  imposed  if  the 
surrender  is  a  ful  surrender  and  (i)  the 
Annuitant  is  age  59  Vz  or  older,  (li)  the 
Contract  has  been  in  force  for  10 
contract  years,  and  (iii)  purchase 
payments  have  been  made  in  at  least  7 
of  the  10  contract  years  immediately 
preceding  the  surrender.  In  addition,  no 
surrender,  charge  is  imposed  if  Contract 
II  is  surrendered  after  the  third  contract 
year  and  the  surrender  proceeds  are 
paid  under  certain  settlement  options. 

8.  Applicants  stale  that  the  mortality 
and  expense  risk  charge  under  the 
Contracts  has  been  designed  to 
reasonably  compensate  MONY  for  the 
assumption  of  mortality  risks  If  the 
mortality  assumptions  used  should 
prove  to  be  insufficient  to  cover  the 
actual  cost  of  the  mortality  risks 
undertaken,  MONY  will  absorb  the 
resulting  loss  by  transferring  funds  from 
its  general  corporate  surplus  to  the 
appropriate  subaccounts  of  the  Variable 
Account.  Conversely,  if  the  mortality 
assumptions  used  should  prove  to  be 
more  than  sufficient,  the  resulting 
excess  will  be  retained  by  MONY. 

9.  .Apphcants  represent  that  the 
charge  of  1.25%  for  mortality  and 
expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  MONYs 
annalysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration 
current  charge  levels,  the  manner  in 
which  charges  are  imposed,  the 
existence  of  charge  level  guarantees  or 
guaranteed  annuity  rates,  and  the 
markets  in  which  the  Contracts  will  be 

Kd.  MONY  will  maintain  at  its 
available  to  the  SEC.  a 
memorandum  setting  forth  in  detail  the 
products  analjTed  in  the  course,  and  the 
methodology  and  results,  of  its 
comparative  survey. 

10.  Applicants  acknowledge  that  the 
surrender  charge  may  be  insufficient  to 


cover  all  costs  relafi^.g  to  the 
distribution  of  the  Contracts.  Should  the 
actual  amounts  derived  from  the 
surrender  charge  prove  insufficient  to 
cover  actual  expenses,  the  deficiency 
will  be  covered  from  MONYs  general 
corporate  funds,  including  proceeds 
from  the  mortality  and  expense  risk 
charge. 

11.  Applicants  have  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangement  will  benefit  the  Variable 
Account  and  the  contractholders.  The 
basis  for  such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  MONY  at  its  office  and  will  be 
available  to  the  SEC. 

12.  Applicants  also  represent  that  the 
assets  of  the  Variable  Account  will  only 
be  invested  in  management  investment 
companies  that  undertake,  in  the  event  a 
plan  under  Rule  I2l>-1  to  finance 
distribution  expenses  is  adopted,  to 
have  such  plan  formulated  and 
approved  by  the  company's  board  of 
directors  or  trustees,  a  majority  of  whom 
are  not  interested  persons  of  the 
company. 

For  the  Commission,  by  the  Division  of 
Investment  Manageme.nl  pursuant  to 
delegated  authority. 
Margarvt  H.  McFariaod, 
Deputy  Secretary. 

|FR  Doc  91-1647  Filed  1-23-91.  8:45  am) 
BILUMQ  COOC  WIO-ei-H 


|R«I.  Mo.  IC-179M;  812-74581 
NCC  Funds,  et  al.;  ApplicaUon 

January  17. 1991. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("the  Act"). 

APPUCANTS:  NCC  Funds  (the  "Fund"). 
National  City  Bank  ("National  C^ty"). 
BancOhio  National  Bank  ("BancOhio"). 
First  National  Bank  of  Louisville  ("First 
National"),  and  McDonald  &  Company 
Securities.  Inc.  ("McDonald"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  18(f)  18(g).  and  18(i). 
SUMMARY  Of  APPUCATiONS:  Applicants 
seek  a  conditional  order  to  permit 
certain  series  of  the  Fund  to  issue  and 
sell  two  classes  of  securities  that  would 
be  identical  in  all  respects  except  for 
differences  related  to  shareholder 
services  plan  expenses,  transfer  agency 
expenses,  exchange  privileges,  and 
voting  rights. 
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FlUNO  DATE:  The  application  was  filed 
on  January  9, 1990,  and  amended  and 
restated  on  April  19, 1990.  July  17, 1990, 
and  October  17, 1990, 
HEARINQ  OR  NOTtRCATION  OF  HEARING: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appHcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  11, 1991  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicants:  NCC  Funds,  Suite  2100,  800 
Superior  Avenue,  Cleveland,  Ohio  44114; 
National  City  Bank,  Attention:  Trust 
Planning  and  Control  Department,  635 
National  City  Bank  Building,  629  Euclid 
Avenue,  Cleveland.  OH  44114:  BancOhio 
National  Bank,  155  East  Broad  Street, 
Columbus.  OH  43251:  First  National 
Bank  of  Louisville,  First  National  Tower, 
101  S.  5th  Street,  Louisville,  KY  40202; 
McDonald  &  Company  Securities,  Inc.. 
2100  Central  National  Bank  Building. 
Cleveland,  OH  44114. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch, 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Staff  Attorney,  at 
(202)  504-2284,  or  Jeremy  N.  Rubenstein, 
Branch  Chief  at  (202)  272-3023  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
APPUCANT'S  REPRESENTATIONS: 

1.  The  Fund  is  registered  under  the 
Act  88  an  open-end  management 
investment  company.  At  present  the 
Fund  offers  interests  in  ten  different 
investment  portfolios:  the  Money  Market 
Portfolio,  Money  Market  Portfolio 
(Trust),  Government  Portfolio, 
Government  Portfolio  (Trust),  Treasury 
Portfolio  (Trust),  Tax  Exempt  Portfolio, 
Tax  Exempt  Portfolio  (Trust),  Equity 
Portfolio.  Fixed  Income  Portfolio,  and 
Ohio  Tax  Exempt  Portfolio.  The 
application  requests  exemptive  relief 
with  respect  to  the  Money  Market 
Portfolio,  Government  Portfolio. 
Treasury  Portfolio,  Tax  Exempt 
Portfolio,  Equity  Portfolio,  Fixed  Income 
Portfolio,  and  Ohio  Tax  Exempt 


Portfolio  and  to  all  investment  portfolios 
that  may  be  organized  by  the  Fund  in 
the  future  (the  "Portfolios"). 

2.  National  City,  BancOhio,  and  First 
National  are  the  investment  advisers  to 
the  various  Portfolios.  National  City  and 
BancOhio  are  wholly-owned 
subsidiaries  of  and  First  NaMonal  is  an 
affiliate  of  National  City  Corporation,  a 
bank  holding  company  organized  under 
the  laws  of  Delaware. 

3.  Each  Portfolio  consists  of  two 
classes  of  shares,  "Retail  Shares"  and 
"Institutional  Shares"  (collectively. 
"Shares").  At  present,  the  Retail  Shares 
and  Institutional  Shares  in  each 
Portfobo  are  identical  except  for  the 
class  designations,  applicability  of  the 
sales  load,  and  exchange  privileges. 

4.  Shares  are  sold  on  a  continuous 
basis  by  the  Fund's  distributor, 
McDonald,  an  Ohio  corporation 
registered  as  a  broker/dealer  with  the 
SEC.  Institutional  Shares  are  sold 
primarily  to  banks  and  trust  companies 
affiliated  with  National  City 
Corporation  that  are  acting  on  behalf  of 
their  respective  customers.  Institutional 
Shares  are  sold  at  net  asset  value  per 
share  without  the  imposition  of  a  sales 
load.  Retail  Shares  are  sold  to  the  public 
through  financial  institutions  such  as 
banks,  brokers,  or  dealers.  Retail  Shares 
are  sold  at  their  net  asset  value  per 
share  plus  a  front-end  sales  load  of  up  to 
3.75%  of  the  offering  price. 

5.  Retail  Shares  of  a  Portfolio  are 
exchangeable  only  for  the  Retail  Shares 
of  another  portfolio.  No  exchange 
privilege  is  available  to  or  contemplated 
for  the  Institutional  Shares. 

6.  All  expenses  of  each  Portfolio  are 
currently  borne  pro  rata  by  each 
outstanding  Portfolio  share.  Portfolio 
expenses  consist  of  advisory, 
administration,  custodial,  and  transfer 
agency  fees,  as  well  as  other  types  of 
operating  expenses.  Under  the  Fund's 
distribution  agreement  and  related  plan 
of  distribution  adopted  under  rule  12b-l, 
each  Portfolio  reimburses  McDonald 
monthly  for  the  direct  and  indirect 
expenses  incurred  by  McDonald  in 
providing  the  Portfolio  with  advertising, 
marketing,  prospectus  printing,  and 
other  distribution  services,  up  to  a 
maximum  of  .10%  per  annum  of  the 
average  net  assets  of  the  Portfoho.  The 
Fund  also  pays  McDonald  an  annual 
distribution  fee  of  $100,000  payable 
monthly  and  accrued  daily  in  equal 
proportions  by  all  of  the  Fund's 
investment  portfolios  with  respect  to 
which  McDonald  is  distributing  shares, 

7.  As  a  result  of  increased  competition 
for  the  assets  of  public  investors,  the 
Fund  would  like  to  tailor  certain 
shareholder  services  and  related 
expenses  to  the  investment  needs  of 


particular  investors.  To  accomplish  this, 
and  to  expand  its  marketing 
alternatives,  the  Fund  intends  to  adopt  a 
Shareholder  Servicing  Plan  ("the  Plan"), 
separate  and  apart  from  the  rule  12b-l 
plan  referenced  in  the  preceding 
paragraph,  for  the  Retail  Shares  in  each 
Portfolio,  In  addition,  the  Fund  intends 
to  allocate  transfer  agency  fees  of  a 
Portfoho  according  to  class  ("Class 
Transfer  Agency  Fees")  because  such 
fees  will  differ  substantially  for  the 
Retail  and  Institutional  Shares  of  a 
Portfolio. 

8.  Pursuant  to  the  Plan,  the  Fund  will 
enter  into  servicing  agreements 
("SeI^ficing  Agreements")  with  financial 
insiitutions  ( "Service  Organizations") 
requiring  them  to  provide  administrative 
services  to  their  clients  ("Chents")  who 
beneficially  own  Retail  Shares.  Such 
services  may  include:  aggregating  and 
processing  purchase,  exchange,  and 
redemption  requests  from  Clients  and 
placing  such  orders  with  the  distributor 
and  transfer  agent;  processing  dividend 
and  distribution  payments  from  a 
Portfolio  and  assisting  Clients  in 
changing  dividend  options,  account 
designations,  and  addresses;  providing 
information  penodically  to  Clients 
showing  their  positions  in  Retail  Shares; 
arranging  for  bank  wires:  providing 
subaccounting  with  respect  to  Retail 
Shares  beneficially  owned  by  Clients  or 
the  information  necessary  for 
subaccounting;  and  forwarding 
shareholder  communications,  such  as 
proxies,  shareholder  reports,  and 
divident  distribution,  and  tax  notices, 
from  a  Portfolio  to  Clients,  The 
administrative  services  provided  to 
shareholders  under  the  proposed  Plan 
and  related  Servicing  Agreements  will 
not  duplicate  the  services  currently 
provided  to  the  Portfolios  by  their 
investment  advisers,  administrator, 
distributor,  custodian,  and  transfer 
agent. 

9.  Payments  by  a  Portfolio  to  Service 
Organizations  under  the  Plan  and 
related  Servicing  Agreements  ("Service 
Payments")  will  not  exceed  .50%  (on  an 
annualized  basis)  ot  the  average  daily 
net  asset  value  of  the  Portfolio's  Retail 
Shares. 

10.  Although  the  Plan  v«ll  not  be 
subject  to  the  requirements  of  rule  12b-l 
under  the  Act  because  it  will  not 
provide  for  payments  for  activities 
primarily  intended  to  result  in  the  sale 
of  Shares,  the  Plan  will  be  adopted  and 
operated  pursuant  to  procedures 
affording  the  major  protections  to 
investors  provided  by  rule  12b-l,  except 
that  shareholders  will  not  enjoy  the 
voting  rights  specified  in  the  rule. 
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11.  Applicants  beliava  that  by 
implementing  the  Plan  with  respect  to 
the  Retail  Shares,  the  Portfolios  may  be 
able  to  achieve  added  Hexibility  in 
meeting  the  service  and  investment 
needs  of  shareholders  and  future 
investors.  If  the  Plan  is  implemented  as 
described  above,  the  expense  of  Service 
Payments  will  be  borne  by  the  Clients 
who  benefit  from  such  services  and  not 
by  the  holders  of  Institutional  Shares. 
Applicants  acknowledge  that  this 
objective  might  be  achieved  through  the 
organization  of  "mirror  image" 
investment  portfolios  (each  of  which 
would  duplicate  a  Portfolio  but  would 
be  designed  solely  for  Clients  of  Service 
Organizations),  but  believe  that  this 
alternative  would  be  economically  and 
operationally  inefficient.  Applicants 
assert  that  organizing  and  operating 
additional  investment  portfolios  would 
cause  the  Fund  to  incur  unnecessary 
accounting  and  bookkeeping  costs  and 
that  unless  the  additional  portfolios 
grew  at  a  sufficient  rate  and  to  a 
sufficient  size,  they  could  face  liquidity 
and  diversification  problems  that  would 
prevent  them  from  producing  a 
favorable  return. 

12.  The  net  asset  value  of  all 
outstanding  Retail  and  Institutional 
Shares  in  a  Portfolio  will  be  computed 
on  the  same  days  and  at  the  same  times 
The  gross  income  of  the  Money  Market. 
Government,  Treasury  and  Tax  Exempt 
Portfolios,  which  declare  dividends 
daily,  will  be  allocated  on  a  pro  rata 
basis  to  the  outstanding  Shares  in  the 
respective  Portfolios  regardless  of  class, 
and  all  expenses  of  each  such  Portfolio. 
except  for  the  expenses  of  the  Service 
Paj-ments  and  Class  Transfer  Agency 
Fees,  will  be  borne  on  a  pro  rata  basis 
by  such  outstanding  Shares.  The  gross 
income  and  all  expenses,  except  for  the 
expenses  of  the  Service  Payments  and 
Class  Transfer  Agency  Fees,  of  the 
Equity,  Fixed  Income,  and  Ohio  Tax 
Exempt  Portfolios,  which  do  not  declare 
dividends  daily,  will  be  allocated 
between  Institutional  Shares  and  Retail 
Shares  of  the  respective  Portfolios  on 
the  basis  of  their  relative  net  assets. 

13.  Because  of  the  Service  Payments 
and  Class  Transfer  Agency  Fees,  the  net 
income  of  and  the  dividends  payable  to 
the  Retail  Shares  will  be  lower  than  the 
net  income  of  and  the  dividends  payable 
to  the  Institutional  Shares  of  the  same 
Portfolio.  Dividends  paid  to  each  class 
of  Shares  of  a  Portfolio  will,  however,  be 
declared  and  paid  (and  the  net  asset 
value  of  each  class  will  be  determined] 
on  the  same  days  and  at  the  same  times 
and.  except  as  noted  with  respect  to  the 
expenses  of  Service  Payments  and  Class 
Transfer  Agency  Fees,  will  be 


determined  in  the  same  manner  and 
paid  in  the  same  amounts. 

14.  In  the  case  of  the  Equity,  Fixed 
Income,  and  Ohio  Tax  Exempt 
Portfolios,  which  do  not  maintain  a 
constant  net  asset  value  per  share  and 
do  not  declare  dividends  on  a  daily 
basis,  the  net  asset  value  per  share  of 
the  Retail  and  Institutional  Shares  of 
such  Portfolios  will  vary. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemptive 
order  pursuant  to  section  6(b)  of  the  Act 
to  the  extent  that  the  proposed 
implementation  of  the  Plan  with  respect 
to  the  Retail  Shares  and  the  allocation 
of  Class  Transfer  Agency  Fees  to  the 
Retail  Shares  and  Institutional  Shares  of 
a  portfolio  might  be  deemed:  (a)  To 
result  in  a  "senior  security"  within  the 
meaning  of  section  18(g)  of  the  Act  and 
therefore  to  be  prohibited  by  section 
18(f)(ll  of  the  Act;  and  (b)  to  violate  the 
equal  voting  provisions  of  section  18(i) 
of  the  Act.  The  implementation  of  the 
Plan  and  the  allocation  of  Class 
Transfer  Agency  Fees  may  result  in  one 
class  of  Shares  having  "priority"  over 
another  as  to  payment  of  dividends  and 
of  the  two  classes  of  Shares  having 
unequal  voting  rights,  in  contravention 
of  the  aforementioned  provisions  of  the 
Act. 

2.  In  support  of  the  requested  order, 
applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
is  equitable  and  will  not  discriminate 
against  any  group  of  shareholders. 
Holders  of  Shares,  whether  Retail  or 
Institutional,  will  pay  only  for  those 
transfer  agency  services  actually 
received  by  the  class.  Investors 
purchasing  Retail  Shares  and  receiving 
services  under  the  Plan  will  bear  the 
costs  associated  with  such  serN'ices  and 
will  enjoy  exclusive  shareholder  voting 
rights  with  respect  to  matters  affecting 
the  Plan.  Applicants  also  assert  that  all 
holders  of  Shares  are  expected  to 
benefit  from  the  proposed  arrangement, 
since  the  Portfolios'  fixed  costs  will  be 
spread  over  a  greater  number  of 
shareholders  than  if  the  Fund  were  to 
operate  mirror  image  investment 
portfolios.  Finally,  applicants  assert  that 
the  proposed  arrangement  will  not  lead 
to  any  of  the  abuses  section  18  of  the 
Act  was  designed  to  eliminate. 

Applicants'  Conditions 

Applicants  agree  that  the  following 
conditions  will  be  imposed  in  any  order 
granting  the  requested  relief: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Portfolio,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 


between  the  classes  of  shares  of  the 
same  Portfolio  will  relate  solely  to:  (a) 
The  impact  of  the  Service  Payments 
made  by  the  Retail  Shares  of  a  Portfolio 
pursuant  to  the  Plan,  Class  Transfer 
Agency  Fees,  and  any  other  incremental 
expenses  subsequently  identified  that 
should  be  properly  allocated  to  one 
class  and  which  are  approved  by  the 
SEC  pursuant  to  an  amended  order;  (b) 
the  fact  that  the  classes  will  vote 
separately  with  respect  to  the  Fund's 
Plan;  (c)  the  different  exchange 
privileges  of  the  classes  of  shares:  and 
(d)  the  designation  of  each  class  of 
shares  of  a  Portfolio. 

2.  The  trustees  of  the  Fund,  including 
a  majority  of  the  independent  trustees, 
will  approve  the  dual  distnOution 
system  relating  to  Retail  Shares.  The 
minutes  of  the  meetings  of  the  trustees 
of  the  Fund  regarding  the  deliberations 
of  the  trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
Plan  will  refiect  in  detail  the  reasons  for 
the  trustee's  determination  that  the 
proposed  Plan  is  in  the  best  interests  of 
both  the  Fund  and  its  shareholders  and 
such  minutes  will  be  available  for 
inspection  by  the  SEC  staff  and  will  be 
preserved  for  a  period  of  not  less  than 
six  years,  the  first  two  years  in  an  easily 
accessible  place. 

3.  On  an  ongoing  basis,  the  trustees  of 
the  Fund,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Portfolio 
for  the  existence  of  any  material 
confiicts  between  the  interests  of  the 
two  class  of  shares.  The  trustees, 
including  a  majority  of  the  independent 
trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  confiicts  that  may  develop.  The 
Fund's  investment  advisers  and 
distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  the  Portfolios'  investment 
advisers  and  distributor  at  their  own 
cost  will  remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 
4.  The  Plan  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l(b) 
through  (f)  as  if  the  expenditures  made 
thereunder  were  subject  to  rule  12b-l, 
except  that  shareholders  will  not  enjoy 
the  voting  rights  specified  in  rule  12ly-l, 
In  evaluating  the  Plan,  the  trustees  will 
specifically  consider  whether  (a)  the 
Plan  is  in  the  best  interest  of  the 
applicable  classes  and  their  respective 
shareholders,  (b)  the  services  to  be 
performed  pursuant  to  the  Plan  are 
required  for  the  operation  of  the 
applicable  classes,  (c)  the  Service     , 
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Organizations  can  provide  services  at 
least  equal,  4n  nature  and  quality,  to 
those  provided  by  others,  including  the 
Fund,  providing  similar  services,  and  fd] 
the  fees  for  suds  services  are  fair  and 
reasonable  in  light  of  the  usual  and 
customary  chai;ges  made  by  other 
entities,  especially  non-affiliated 
entities,  for  services  of  the  same  nature 
and  quality 

5.  Each  Servicing  Agreement  entered 
into  pursuant  to  the  Plan  will  contain  a 
representation  by  the  Service 
Organization  that  any  compensation 
payable  to  the  Service  Organization  in 
connection  with  the  investment  of  its 
Clients'  assets  in  a  Portfolio  (a)  will  be 
disclosed  by  it  to  its  Clients,  (b)  will  be 
authorized  by  its  Clients,  and  (c)  will  not 
result  in  an  excessive  fee  to  the  Service 
Organization. 

6.  Each  Servicing  Agreement  entered 
into  pursuant  to  the  Plan  will  provide 
that,  in  the  event  an  issue  pertaining  to 
the  Plan  is  submitted  for  shareholder 
approval,  the  Service  Organization  will 
vote  any  shares  held  for  its  own  account 
in  the  same  proportion  as  the  vote  of 
those  shares  held  for  its  Clients" 
accounts. 

7.  The  Fund's  Board  of  Trustees  will 
receive  quarterly  and  annual  statements 
concerning  shareholder  servicing 
expenditures  complying  with  paragraph 
{b)(3)(ii)  of  rule  12b^l.  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  servicing  fee  charged  to  that 
class.  Expenditures  not  related  to  the 
servicing  of  a  particular  class  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
«tatements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciarj-  duties, 

8.  Dividends  paid  by  a  Portfolio  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 
in  the  same  amount,  except  that  Service 
Payments  relating  to  each  respective 
class  of  shares  and  the  Class  Transfer 
Agency  Fees  relating  to  each  class  of 
shares  will  be  borne  exclusively  by  that 
class. 

9.  The  methodology  and  procedures 
fur  calculating  the  net  asset  value  and 
dividends  of  the  two  classes  in  a 
Portfolio  and  the  proper  allocation  of 
expenses  between  the  two  classes  in 
each  Portfolio  have  been  reviewed  by 
an  expert  (the  "Expert")  who  has 
rendered  a  report  to  the  Fund,  which  has 
been  provided  to  the  staff  of  the  SEC 


that  such  methodology  and  procedures 

are  adequate  to  ensure  that  auch 
calculatioos  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert  or  an 
appropriate  substitute  Expert,  will 
DKtnitor  the  marmer  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annuafly  a  report  to  the 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed  as 
part  of  the  periodic  reports  filed  with  the 
SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  1940  Act.  The  wark 
papers  of  the  Expert  with  respect  to 
each  reports,  following  request  by  the 
Fund  (which  the  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  SEC  staff  upon  written  request  to 
the  Fund  for  such  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management,  limited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrator  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
Sj-stera"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"DKesign  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No,  44  of  the  American 
Institute  of  Certified  Public  Accountants 
("AICPA").  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time, 

10.  The  Fund  has  adequate  facilities  in 
place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distribubons  of  the  two 
classes  of  shares  of  each  Portfolio  and 
the  proper  allocation  of  expenses 
between  the  two  classes  of  shares  of 
each  Portfolio  and  this  representation 
will  be  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
(9)  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (9)  above.  The  Fund  will 
take  immediate  corrective  measures  if 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

11.  The  prospectuses  of  the  Portfolios 
will  contain  a  statement  to  the  effect 
that  a  salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
servicing  Portfolio  shares  may  receive 
different  compensation  with  respect  to 


one  particular  dass  of  shares  over 
another  in  the  same  Portfolio. 

12.  The  Fund's  distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  reqmre  aD 
persons  selling  shares  of  the  Fund  to 
agree  to  conform  to  such  standards. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  Plan  will  be 
set  forth  in  guidelines  which  will  be 
furnished  te  tt>e  trustees. 

14.  The  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  Fund  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  dasses  of  shares 
in  every  shareholder  report.  To  the 
extent  any  advertisemert  or  sales 
literature  describes  the  expenses  or 
performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
respective  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares.  The  information 
provided  by  the  Fund  for  publication  in 
any  newspaper  or  similar  listing  of  any 
Portfolio's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares  separately 

15.  The  Fund  acknowledges  that  the 
grant  of  the  exemptive  order  requested 
by  this  Application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
the  Portfolios  may  make  pursuant  to  the 
Plan  in  reliance  on  the  exemptive  order. 

16.  The  Money  Market  Portfolio, 
Government  Portfolio.  Treasury 
Portfolio  and  Tax  Exempt  Portfolio  (and 
any  future  Portfolio  of  the  Fund  that 
allocates  expenses  that  are  not 
attributable  to  a  specific  class  pro  rata 
to  each  share  regardless  of  class]  will 
have  more  than  one  class  of  shares  only 
when  and  for  so  long  as  each  such 
Portfolio  declares  a  daily  dividend, 
accrues  its  payments  under  the  Plan 
daily,  and  has  received  undertakings 
from  the  persons  that  are  entitled  to 
receive  payments  under  the  Plan 
waiving  such  portion  of  any  such 
payments  to  the  extent  necessarv'  to 
assure  that  the  paymenU  (if  any) 
required  to  be  accrued  by  any  dass  of 
shares  on  any  day  do  not  exceed  the 
income  to  be  accrued  to  such  dass  on 
that  day.  In  this  manner,  the  net  asset 
value  per  share  for  all  shares  in  the 
Monev  Market  Portfolio.  Government 
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Portfolio,  Treasury  portfolio  and  Tax 
Exempt  Portfolio  will  remain  the  same. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authonty 
Maif  are!  H.  McFarland. 
Deputy  Secretary 
(FR  Doc.  91-1644  Filed  1-2^-91,  8:45  am] 

nuJNQ  COM  tOIO-OI-M 

[R«i  No.  IC-17947;  Fll«  No.  812-7M2) 

Ttmpleton  Funds  Annuity  Company,  tt 
al. 

January  16, 1991. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ( '1940  Act"). 

APPUCANTS:  Templeton  Fur.ds  Annuity 
Company  (the  "Company"),  Templeton 
Immediate  Variable  Annuity  Separate 
Account  ("Separate  Account"). 
RELEVANT  1M0  ACT  SECTIONS: 
Exemption  requested  under  section  6(c) 
of  the  1940  Act  from  sections  26(a)(2) 
and  27(c)(2). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  assessment 
of  a  12%  charge  from  the  assets  of  the 
Separate  Account  for  mortality  and 
expense  risks. 

FIUNQ  DATE:  The  application  was  filed 
on  December  20, 1990. 
HEARINQ  OR  NOTIFICATION  OF  HEARING: 
If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  no  later  than 
5:30  p.m.  on  February  12. 1991.  Request  a 
hearing  in  writing,  giving  the  nature  of 
your  interest,  the  reason  for  the  request, 
and  the  issues  you  contest.  Serve 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  a 
copy  to  the  Secretary  of  the  SEC,  along 
with  proof  of  service  by  affidavit,  or,  in 
the  case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicants,  c/o  Thomas  M.  Mistele. 
Templeton  Funds  Annuity  Company.  700 
Central  Avenue.  P.O.  Box  33030.  St. 
Petersburg.  Florida  33701-3628. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  E.  Bisset.  Staff  Attorney,  at 
(202)  272-2058.  or  Barry  Miller,  Senior 
Attorney,  at  (202)  272-3012.  Office  of 
Insurance  Products  and  Legal 


Compliance  (Division  of  Investment 

Management). 

SURPUMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Mar>'land  (301)  253-4300). 

Applicants'  Representations 

1.  The  Company  is  a  Florida  insurance 
company  organized  on  January  25. 1984. 
The  Company  is  wholly  owned  by 
Templeton  Funds  Management.  Inc. 
which,  in  turn,  is  an  indirect  wholly 
owned  subsidiary  of  Templeton. 
Galbraith  *  Hansberger  Ltd.,  a  publicly- 
traded  registered  investment  adviser. 
Templeton.  Galbraith  &  Hansberger  Ltd. 
is  controlled  by  its  majonty  stockholder. 
John  M.  Templeton. 

2.  The  Separate  Account  was 
established  by  the  Company  pursuant  to 
Florida  law  to  fund  Individual 
Immediate  Annuity  Contracts 
("Contracts").  The  Separate  Account  is 
registered  as  a  unit  investment  trust. 

3.  The  Separate  Account  presently 
invests  solely  in  the  shares  of  the 
Templeton  Variable  Annuity  Fund  (the 
"Fund  ").  The  Fund  is  a  diversified  open- 
end  management  investment  company. 

4.  Although  no  initial  sales  or  expense 
charge  is  imposed,  a  withdrawal  charge 
is  deducted  from  any  withdrawal  in 
excess  of  the  Scheduled  Annuity 
Payments  under  Annuity  Option  1  (life 
expectancy  option)  under  certain 
conditions.  The  maximum  amount  of  the 
withdrawal  charge  is  5%  in  the  first 
contract  year  which  reduces  to  0%  in 
year  6  and  thereafter. 

5.  The  Company  will  deduct  an  annual 
contract  maintenance  charge  of  $30  per 
contract  year.  The  charge  is  imposed  at 
the  end  of  each  contract  year  to 
compensate  the  Company  for  providing 
administrative  services.  The  Company 
represents  that  it  will  not  increase  the 
annual  contract  maintenance  charge, 

6.  The  Company  imposes  an  expense 
risk  and  mortality  risk  charge  in  the 
amount  of  1.2%  of  the  total  net  assets  of 
the  Separate  Account.  Of  that  amount, 
approximately  .60%  is  attributable  to 
mortality  risks,  and  approximately  .60% 
is  attributable  to  expense  risks. 
Applicants  represent  that  the  mortality 
and  expense  risk  charges  will  not  be 
increased  with  respect  to  Contracts  once 
they  are  issued.  If  the  mortality  and 
expense  risk  charge  is  insufficient,  to 
cover  actual  costs  and  assumed  risks, 
the  loss  will  fall  on  the  Company. 
Conversely,  if  the  charge  is  more  than 
sufficient  to  cover  costs,  any  excess  will 
be  profit  to  the  Company.  The  Company 
currently  anticipates  that  it  will  not 


profit  from  this  charge.  Applicants 
represent  that  annuity  payments  will  not 
be  affected  by  the  mortality  experience    . 
of  persons  receiving  annuity  payments 
or  of  the  general  population.  For 
assuming  this  risk,  the  Company 
imposes  the  mortality  risk  charge.  The 
expense  risk  borne  by  the  Company 
results  from  its  guarantee  that  ordinary 
expenses  borne  directly  by  the  Separate 
Account  will  not  exceed  the  explicit 
expense  charges. 

7.  Applicants  represent  that  the 
expense  risk  and  mortality  risk  charges 
are  reasonable  in  relation  to  the  risks 
assumed  by  the  Company  under  the 
Contracts,  are  consistent  with  the 
protection  of  investors  insofar  as  they 
are  designed  to  be  competitive  while  not 
exposing  the  Company  to  undue  risk  or 
loss,  and  fall  within  the  range  of  similar 
charges  imposed  under  competitive 
variable  annuity  products. 

8.  Applicants  represent  that  the 
withdrawal  charge  that  may  be  assessed 
in  connection  with  any  withdrawal  in 
excess  of  the  Scheduled  Annuity 
Payments  under  Annuity  Option  1  may 
be  insufficient  to  cover  all  costs  of 
distributing  the  contracts.  Applicants 
state  that  if  the  actual  amounts  derived 
from  the  Withdrawal  Charge  prove 
insufficient  to  cover  the  actual  costs  of 
distributing  the  Contracts,  the  deficiency 
will  be  met  from  the  Company's  general 
corporate  funds,  including  amounts 
derived  from  the  risk  charge. 

9.  Applicants  represent  that  the  level 
of  expense  risk  and  mortahty  risk 
charges  are  reasonable  in  relation  to  the 
risks  assumed  by  Applicants  under  the 
Contracts  and  within  the  range  of 
industry  practice  for  comparable 
annuity  contracts.  This  representation  is 
based  upon  the  Company's  analysis  of 
publicly  available  information  about 
such  contracts,  taking  into  consideration 
the  particular  annuity  features  of 
comparable  contracts,  including  such 
factors  as  current  charge  levels,  charge 
level  guarantees  or  annuity  rate 
guarantees,  the  manner  in  which  the 
charges  are  imposed,  and  the  markets  in 
which  the  contracts  are  offered. 

10.  The  Company  will  maintain  at  its 
home  office  and  make  available  to  the 
Commission  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of.  and  the  methodology  and 
results  of.  the  Company's  comparative 
survey  of  competitive  annuity  products. 

11.  The  Company  will  maintain  and 
make  available  to  the  Commission  upon 
request  a  memorandum  setting  forth  the 
basis  for  its  conclusion  that  the  Separate 
Account's  distribution  financing 
arrangement  will  benefit  the  Separate 
Account  and  investors. 
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12.  The  Separate  Account  will  only 
invest  in  open-end  management 
investment  companies  which  have 
undertaken  to  have  a  board  of  directors. 
a  majonty  of  whom  are  not  interested 
persons  of  the  open-end  management 
company,  formulate  and  approve  any 
plan  pursuant  to  Rule  12b-l  under  the 
1940  Act  to  finance  distribution  expense. 

For  the  Commissioa  by  the  Division  of 
Investment  Maoageroeat.  pursuant  to 
delegated  authont>'. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  91-1648  Filed  1-23-91.  8:45  am] 
HLUM  cooc  aoio-oi-ii 


DEPARTMENT  OF  STATE 

Shipping  Coordinating  Committee 

Subcommittee  on  Safety  of  Life  at  Sea 
Woiidng  Group  on  Stilp  Design  and 
Equipment,  Meeting 

The  Working  Croup  on  Ship  Design 
and  Equipment  of  the  Sul)committce  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  February'  5. 
1991  at  9:30  a.m.  in  room  2415  at  United 
Stales  Coast  Guard  Headquarters.  2100 
2nd  Street  SW..  Washington.  DC. 

The  purpose  of  the  meeting  will  be  to 
make  final  preparations  for  the  34th 
Session  of  the  International  Maritime 
Organization  (IMO)  Subcommittee  on 
Ship  Design  and  Equipment  (DE) 
scheduled  for  March  4  to  8. 1991.  Items 
of  discussion  will  include  the  following: 
Use  on  board  ships  of  ozone-depleting 
halons:  guidelines  on  standard 
calculations  for  anchor  positioning 
gystemB  for  MODUs;  guidelines  for 
dynamic  positioning  systems  for 
MODUs  and  ships  engaged  in  similar 
operations;  materials  other  than  steel  for 
pipes;  maneuverabihty  of  ships  and 
maneuvering  standards;  helicopter 
facilities  offshore;  revision  of  design  and 
construction  requirements  in  the  1977 
Torremolinos  Convention;  requirements 
for  purpose  and  non-purpose-built  ships 
dedicated  to  the  carriage  of  irradiated 
nuclear  fuel;  development  of  a  code  on 
alarms  and  indicators:  amendments  of 
regulation  11-1/45  of  SOLAS  1974,  as 
amended;  ventilation  of  vehicle  decks 
during  loading  and  unloading;  review  of 
implementation  status  of  Assembly 
resolutions  related  to  the  work  of  the 
subcommittee;  underpressure  in  cargo 
oil  tanks  due  to  oil  outflow  after 
daniage;  carriage  of  dangerous  goods  on 
vehicle  decks  of  passenger  ships; 
consideration  of  the  introduction  of  the 
Harmonized  System  of  Surveys  and 
Certification  into  the  MODU  Code; 
standards  for  shipboard  incinerators  for 


disposiog  of  ship-generated  waste: 
revision  of  the  Code  of  Safety  for 
Dynamicaily  Supported  Craffc  hull 
cracking  on  ships;  fuel  line  failures:  bilge 
de-watering  requirements  in  open-top 
container  ^ips;  review  of  the  adequacj- 
of  IMO  irrstnmwnts  in  preventing  and 
mitigating  marine  pollution  incidents; 
and,  the  role  of  the  human  element  in 
maritime  casualties. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

The  IMO  DE  Subcommittee  works  to 
develop  international  agreements, 
guidelines,  and  standards  for  machinery'. 
equipment,  and  systems  as  these  relate 
to  the  marine  industry.  In  most  cases, 
these  international  agreements, 
guidelines,  and  standards  form  the  basis 
for  national  standards/regulations  and 
class  society  rules.  The  U.S.  SOLAS 
Working  Group  supports  the  U.S. 
Representative  to  the  IMO  DE 
Subcommittee  in  developing  the  U.S. 
position  on  those  issues  raised  at  the 
UAO  DE  Subcommittee  meetings. 
Because  of  the  impact  on  domestic 
regulations  through  development  of 
these  international  guidelines, 
standards,  and  regulations,  the  U.S. 
SOLAS  Working  Group  serves  as  an 
excellent  forum  for  the  US.  maritime 
industry  to  express  their  ideas.  Al! 
shipping  companies,  shipyards,  design 
firms,  naval  architects,  marine 
engineers,  and  consultants  are 
encouraged  to  send  representatives  to 
participate  in  the  development  of  U.S 
positions  on  those  issues  affecting  your 
maritime  industry  and  remain  abreast  of 
all  ncti\Ttie»  ongoing  within  IMO  DE. 
Since  these  meetings  are  open  to  the 
public,  anyone  may  attend. 

For  further  information  contact 
Captain  T.E.  Thompson  at  (202)  267- 
2967,  U.S.  Coast  Guard  Headquarters 
(G-MTH),  2100  Second  Street  SW., 
Washington,  DC  20593-0001. 

Dated-  [anuarv  10.  1991. 
{osepb  Rtdianiaon. 

Executive  'iecretary.  Shipping  Coordinating 
Cammiitee 

(FR  Doc  91-1.S72  Filed  1-23-91:  8:45  am] 
BiLUNQ  cooc  4Tm-«r-m 


Office  Of  ttie  Under  SecreUry  for 
Economic  Affairs 

IPutXicNotica  13211 

Receipt  Of  Application  for  a  Permit  for 
Pipeline  Facittties  To  Be  Constructed 
and  Maintained  on  ttte  Borders  of  ttte 
United  States 

AGENCY:  Department  of  State. 
ACnON:  Notice. 


summary:  The  Oepartment  of  State  has 
received  an  application  from  NOVA 
Petrochemicals.  Inc.  for  a  permit. 
pursuant  to  Executive  Order  11423  of 
Aagust  16, 106&.  to  construct.  conne<X. 
operate  and  aiaintain  at  the  Umted 
States/Canada  border  a  pipeline  to 
cross  the  9l.  Clair  River  between  Sl 
Clair  County.  Michigan  and  Corunna. 
Ontario,  Canada.  NOVA  is  a  Canadian 
corporation,  having  its  principal  office  at 
Ontana  Canada.  The  pipeline  to  be 
constructed  would  be  used  for  the 
transportation  of  brine. 
DATES:  Interested  parties  are  invited  to 
submit,  in  duplicate,  comments  relative 
to  this  proposal  on  or  before  Febi-uary 
25. 1991. 

FOR  FURTHER  INFORMATION  COWTACr. 
Cynthia  H.  Akuetleh.  Office  of  Global 
Energy,  Department  of  Stale. 
Washington,  DC  0)520  (202|  647-2857. 

Dated:  December  20. 1990. 
Richard  T.  McConrtadi. 

Under  Secretary  of  State  for  Ecunomrc 

Affairs. 

\VR  Doc.  91-1617  Filed  1-23-91:  M5  ani) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

(CGO-9 1-0041 

Navigation  Safety  Advisory  Council 

agency;  Coast  Guard.  DOT. 
ACTION:  Request  for  members  to  fill 
vacancies. 


summary:  The  U.S.  Coast  Guard  is 
seeking  members  for  three  year  terms  on 
the  Navigation  Safety  Advisory  Council 
(.NAVSAC).  On  June  30. 1991.  there  will 
be  seven  vacancies  on  the  21 -member 
Council.  The  Coasl  Guard  will  review 
all  applications  and  make 
recommendations  to  tht  Secretary.  The 
appomtments  will  be  made  by  the 
Secretar>'  of  Transportation. 
DATES:  Completed  applications  must  be 
received  by  Februarj'  2a.  1991. 
ADDRESSES:  To  request  an  application, 
either  call  (202)  267-0415  and  give  your 
name  and  mailing  address  or  KTite  to 
Commandant  (G-NSR-31.  U.S  Coast 
Guard.  2100  Second  Street  SW..  room 
1420.  Washmgton.  DC  20593-0001. 
Completed  applications  should  be 
mailed  or  delivered  to  the  above 
address. 

FOR  FURTHER  IMPOBMATION  CONTACT: 

Mat^e  G.  Hegj.  Executive  Du-ector. 
Navigation  Safety  Advisorj  Council  at 
(202)  267-0415. 


2800 
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•U^PLCMENTANY  INFORMATION:  The 

Navigation  Safety  Advisory  Council  was 
originally  established  as  the  Rules  of  the 
Road  Advisory  a  Council  (RORAC 
under  the  Inland  Navigational  Rules  Act 
of  1980  (33  U.S.C.  2073).  the  RORAC 
provided  advice  to  the  Secretary  of 
Transportation  on  matters  relating  to  the 
International  and  Inland  Navigation 
Rules. 

Section  105  of  the  Coast  Guard 
AuthorizaUon  Act  of  1989  (Pub.  L  101- 
225;  33  U.S.C.  1231a(e)).  enacted 
December  12, 1989.  changed  the  name  of 
the  RORAC  to  the  Navigation  Safety 
Advisory  Council  (NAVSAC), 
broadened  the  scope  of  the  Council,  and 
extended  the  life  of  the  Council  to 
September  30. 1995, 

NAVSAC  is  a  deliberative  body 
which  advises  the  Secretary  of 
Transportation  via  the  Commandant, 
U.S.  Coast  Guard,  on  matters  relating  to 
the  prevention  of  vessel  collisions, 
rammings,  and  groundings,  including, 
but  not  limited  to:  Inland  Rules  of  the 
Road,  International  Rules  of  the  Road 
navigation  regulations  and  equipment, 
routing  measures,  marine  information, 
diving  safety,  and  aids  to  navigation 
systems. 

The  Council  consists  of  21  members 
who  have  expertise,  knowledge  and 
experience  in  the  Navigation  Rules  of 
the  Road  (International  and  Inland),  aids 
to  navigation,  navigational  safety 
equipment,  vessel  traffic  service,  and 
tariff  separation  schemes  and  vessel 
routing.  To  assure  balanced 
representation,  members  are  chosen, 
insofar  as  practical,  from  the  following 
groups:  (1)  Recognized  experts  and 
leaders  in  organizations  having  an 
active  interest  in  the  Rules  of  the  Road 
and  vessel  and  port  safety:  (2) 
representatives  of  owners  and  operators 
of  vessels,  professional  mariners, 
recreational  boaters,  and  the 
recreational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  State  officials 
with  responsibility  for  vessel  and  port 
safety. 

The  Council  meets  twice  a  year  at 
various  sites  in  the  continental  United 
States.  Members  are  entitled  to  per  diem 
in  lieu  of  subsistence,  as  well  aii 
reimbursement  for  travel  expenses  to 
attend  the  meetings.  The  three  year 
membership  term  will  begin  )uly  1, 1991, 
and  expire  June  30, 1994. 

Dated:  January  17, 1991. 
J.W.  Lockwood. 

Captain.  U.S.  Coast  Guard  Chief.  Office  of 
Navigation  Safety  and  Waterway  Services. 
|FR  Doc.  91-1806  Filed  1-23-91;  8:45  am] 
MLUNQ  COM  M1«-14-«l 


Federal  Aviation  Administration 
Flight  Data  Recorder  Systems 

AQENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
action:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 


summary:  The  proposed  TSO-C124 
prescribes  the  minimum  performance 
standards  that  flight  data  recorder 
systems  must  meet  to  be  identified  with 
the  marking  ■TSO-C124." 
DATES:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
April  30,  1991. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to; 
Technical  Analysis  Branch,  AIR-120, 
Aircraft  Engineering  Division  Aircraft 
Certification  Service — File  No.  TSO- 
C124  Federal  Aviation  Administration, 
800  Independence  Avenue  SW.. 
Washington.  DC  20591.  Or  dehver 
comments  to;  Federal  Aviation 
Administration,  room  335,  800 
Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Bobbie  |.  Smith,  Technical  Analysis 
Branch,  AIR-120.  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW. 
Washington,  DC  20591.  telephone  (202) 
267-9546. 

Comments  received  on  the  proposed 
techniral  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW. 
Washington,  DC  ZO.'Sgi.  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
commend  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
date,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  data  for  comments  specified 
above  will  be  considered  by  the  Director 
of  the  Aircraft  Certification  Service 
before  issuing  the  final  TSO. 

Background 

Proposed  TSO-C124  will  specify 
minimum  operational  performance 
standards  for  fiight  data  recorder 
systems.  The  document  defines  an 
improved  minimum  performaii  e 
standard  to  increase  the  usefulness  of 
flight  data  recorder  systems  for  all 


aircraft  required  to  carry  flight  data 
recorder  systems  for  the  purpose  of 
accident  investigations. 

The  docimient  was  developed  by  the 
European  Organization  for  Civil 
Aviation  Electronics  (EUROCAE)  with 
participation  by  U.S.  manufacturers, 
airline  operators,  and  U.S.  civil 
authorities  (Federal  Aviation 
Administration  and  the  National 
Transportation  Safety  Board).  This 
document  is  an  acceptable  international 
standard. 

How  to  Obtaia  Copies 

A  copy  of  the  proposed  TSO-C124 
may  be  obtained  by  contacting  "For 
Further  Information  Contact."  TSO- 
C124  references  the  European 
Organization  for  Civil  AviaUon 
Electronics  (EUROCAE)  Document  ED- 
55,  "Minimum  Performance  Standard  for 
Flight  Data  Recorder  Systems." 
EUROCAE  Document  ED-55  may  be 
purchased  from  the  European 
Organization  for  Civil  Aviation 
Electronics,  11  rue  Hamelin,  75783  Paris 
Cedex  16,  France. 

Issued  in  Washington.  DC,  on  January  16. 
1991. 

|o>u)  K.  McGratli. 

Manager,  Aircraft  Engineering  Division, 
Aircraft  Certification  Ser\'ice. 
[PR  Doc.  91-1588  Filed  1-23-91;  8:45  am] 
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Research  and  Special  Programs 
Administration 

Applications  for  Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions.  

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1— Motor 
vehicle,  2— Rail  freight,  3 — Cargo  vessel, 
4 — Cargo-only  aircraft,  5 — Passenger- 
carrying  aircraft. 

dates:  Comments  must  be  received  on 
or  before  February  25, 1991. 
ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs 
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Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 


triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 


FOR  FURTHER  INFORMATION:  Copies 
of  the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426.  Nassif  Building.  400  7th  Street  SW., 
Washington.  DC. 


New  Exemptions 


Application 
No 


10528-N 

10528-N 
10529-N 

10530-N 


Applicant 


Ekohwefks  Company,  Easttake,  OH 


Akzo  Ctiemicals  Inc  .  Chicago,  IL. 


LND,  Inc..  Oceanside,  NY.. 


Rochestef  Midland,  Rochester,  NY. 


Regutation(s)  aflected 


49  CFR  178.36. 


49  CFR  173.121 


49  CFR  173.302,  175.3.. 


49  CFR  173.286(b)2  and  (b)3. 


Nature  ol  exemption  th«reo< 


To  manufacture  marV  and  sell  DOT  Specification  3A  cylinders 
constructec  of  3C.il  aid  3 '6;.  stairjtess  s'.oei  witnoui  neat 
treatment  (or  transpoiation  ol  nazaidous  matenai  presently 
authorizec  tor  shipmem  in  3A  cylirxJers.  (modes  V  2,  3.  5). 

To  authonze  transportation  ol  carbon  disutfide.  classed  as  ttam- 
mat>le  liquid,  in  DOT  Specifications  5i  pcHlaWe  tani^s  (modes 
2.3) 

To  manufacture,  mark  and  sen  a  fxj^-OCT  specification  container 
descnbed  as  a  hermetically  sealed  electron  tuPe  device  tof 
shipment  ol  argon,  classed  as  nonflammable  gas  (modes  1,  4. 

5). 
To  comingle  limited  quantities  of  hazardous  rnatenals  of  vanous 
classifications  m  glass  la's  or  plasties  bottles  individually 
wrapped  w•t^  absorbent  material  overpacked  m  single  wall 
corrugated  containers  wwr:  inner  plastic  liner,  and  described  as 
Chemical  kits  (modes  i.  2.  3.  4) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53[e)). 

Issued  in  Washington,  DC,  on  January  17, 
1991. 
).  Suzanne  Hedgepeth, 

Chief  Exemptions  Branch.  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

[FR  Doc.  91-1564  Filed  1-23-91;  8:45  am] 

BILLUK  CODE  4910-60-41 


Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  to  Become  a  Party  to  an 
Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

action:  List  of  applications  for  renewal 
or  modification  of  exemptions  or 


application  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 

procedures  governing  the  application 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  pari  107.  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
apphcation  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  [e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc) 


Application 
No. 


^4)pl  leant 


2582-X 
3600-X 
4262-X 
4-'53-X 
4453-X 
4453-X 
4453-X 
4453-X 
5206-X 
589&-X 
5967-X 
6126-X 
6232-X 
6232-X 


Airco  Electronic  Gases.  San  Marcos.  CA 

U  S.  Department  of  Defense  Falls  Church,  VA 

Schlumberger  Well  Services,  Houston,  TX _.. 

Econexpress.  Inc .  Wheaton,  IL _ 

Austin  Sales.  Irx;.,  Vansant.  VA — 

W.A  Murphy,  Inc  ,  B  Monte,  CA 

Sierra  Tnjcking,  lr>c  ,  Herra.  NV 

Eldorado  Chemical  Company,  St  Louis,  MO 

Kesco.  Incorporated,  Adrian,  PA 

Exptosive  Techryjiogy,  Inc  ,  Fairfield,  CA 

Rocket  Research  Comparry  Redmond,  WA 
Monsanto  Agncuttural  Company,  Sl  Louis  MO . 
McOonr>el  Douglas  Corporation,  St  Louis.  MO .. 
US  Department  of  Defense  Falls  Church,  VA.. 


they  are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
applications  have  been  separated  from 
the  new  apphcations  for  exemptions  to 
facilitate  processing. 
DATES:  Comments  must  be  received  on 
or  before  February  8, 1991. 
ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  room 
8426,  Nassif  Building.  400  7th  Street,  SW. 
Washington,  DC. 


Renewal 
of 

eiempbon 


2SB2 

3600 
4262 
4453 
4453 
4453 
4453 
4453 
5206 
5895 
5967 
6126 
6232 
6232 


Z882 
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Appkcsbon 
Na 


6816-X 

6ei«-X 

6824-X 

6374-X 

6974-X 

7051 -X 

7496-X 

7607-X 

7716-X 

7753-X 

77«-X 

7M5-X 

787»-X 

79e»-X 

819S-X 

8221 -X 

8230-X 

e232-X 

e249-X 

8256-X 

842«-X 

842«-X 

e445-X 

8446-X 

8445-X 

8445-X 

8445-X 

6445-X 

6445-X 

6i45-X 

e445-X 

e445-X 

844&-X 

8445-X 

84S3-X 

C  53-X 

6453-X 

8453-X 

e487-X 

8547-X 

e573-X 

e60»-X 

8614-X 

e620-X 

8640-X 

8645-X 

ec8»-x 

e693-X 
S^SI-X 
e937-X 
8962-X 
89e2-X 

8iwe-x 

6991-X 
e395-X 
9019-X 
9'364-X 
9064-% 
9066-X 

eoee-x 

9110-X 

9144-X 
9174-X 
9275-X 
9C75-X 

933e-X 
9343-X 
9346-X 
9346-X 
B3M-X 
9401 -X 
e401-X 
940t-X 
940V-X 

»4oe-x 

9402-X 
9402-X 
94Q2-X 

941«-X 


Appdcani 


US-  Oeparmwrt  ot  09tm\»e.  Frt«  C^u^c^  VA 

G«n«r«l  Dynamics  Cooxxatton,  S«ii  Dteflo,  CA 

B»-L«b  ine«xp<x«t«d,  Ocatut.  GA  (See  Footnot*  1)_ 

Tiveo,  loc,  Oietsworth,  CA - 

US.  Departmeol  o<  Defense.  Falls  C^»*c^  vA 

AJdfteh  Chemical  Cornieny.  inc..  Miiweuhee,  Wl ~ 

Ethyt  Corportiwv  Beton  Rouge.  LA 

Rediw<  Corpormon,  itemdon.  VA 

Klnepek.  inc  Dellee.  TX 

FMC  Corporotton,  PMedetpM*  P* 

Bnjn««»tck  Cofpcratlon,  Urcotn,  NE  

WeMomeklert  Suppty  Co»np«ny.  BSleoc*.  MA 

HaWbulon  Logging  Service*,  mc.  Houeton.  TX 

Cro*)y  a  Ovenon,  Inc..  Long  B««:*\,  CA — 

McOonneN  Douglas  Corporstion.  Si  LoUs,  MO._ 

Appked  Coripenies.  Sen  Famenoo,  CA 

S«a*tw  0>efwcai»,  Inc.  Sidney.  Briteh  Columbia.  Canada... 

Ftaher  SaenWc  Con^pany,  Fair  Lawn,  NJ - - 

LPS  induatfie*.  Inc.  Newarti,  NJ  (See  Footrote  2) 

Apptod  Convamea.  San  Fernando,  CA  — 

Rich-Sand  Servico  Cornpany,  Orcutt.  O ._ 

Southwest  Pumping  Service*,  Wtuttier.  O 

OowBrwida.  mdtanapotl*,  IN 

Rohm  And  Ha**  Company.  Pfntodeipfna.  PA 

McDonnell  Douglas  Corpora«on.  St  Loul*,  MO 

Un»ver*ty  ol  Minnesota,  Mmneapoli*,  MN 

Dow  Cornmg  Corporation,  Midland,  Ml ________ 

SET  EnvWnmental,  Inc  .  Wheeling.  IL 

Aqua-Teeh,  mc..  Port  Washington,  W1 

Monawno  Chemical  Company.  St  Loul*.  MO 

Dow  Chemical  Convmnr.  MWand,  Ml._ 

Rhone-Poulenc  AG  Company,  Research  Tnangle  Parli.  NC 

U.S.  Department  al  Defen*e,  Fall*  Church.  VA 

FtW,  mc,  Columtta,  SC 

Qreen  Mountain  Exploe»ve*.  inc..  Autxim,  NH.. 


Renewal 

04 
exemption 


Enaigy  Venture*  Corp.  db*  Coiumbua  PowcJer  Company,  Co*jn*o*,  IN . 

Nelson  Brother*.  Inc.  Pamsh.  AL_ ..- - — 

Austin  Powder  Company.  Cleveland,  OH  „ 

Brunewicfc  Corporation,  Uncdn,  NE  

Van  Leer  Cortialner*  mc.  Chicagft  II 

AMar  Company.  Tracy.  CA. 

Van  Leer  Container*,  Inc,  Cr.icago,  II 

Arrowhead  Alraays.  inc.  Blame.  MN 

Potw  Tanli  Tfa*r.  mc  .  HoWmgtord.  MN 

Fnjahauf  Trailer  Corpora«oa  Omaha,  NE — . 

A.M.  Cor*acling.  Grove  CHy.  PA ..._ 

Schlun«erger  Wed  ServKsa.  Hou*U>n.  TX 

Caniro  Inc.  Olattie.  KS — 

Delta  Tech  Service,  mc.  Martinet.  CA  — 

SpecBuR*  ConeortBjm,  mc,  Madison,  It 

Aiochem.  Par*,  France — _.._— 

HTL/ Kin- Tech  DM*ion.  Duaila,  CA_ 
Baiter  Sand  Control,  Houston,  TX  — 

Lea-Aonal.  mc  ,  Freeport,  NY _ 

lnct».^««m  Product*,  mc.  Joiet  K. . 


Compleaon  Service*.  Inc.  Latayette,  LA_ 

AnMlganiat  Canada— Owision  ol  Premetalco.  mc.  Toronto,  Ontano.  Canada — 

PPyt  Pure  Metal*  GMBH,  Goslar.  We«t  GcTiany  

Porsche  Car*  North  Amenc*.  tnc,  Reno,  NV . 
Volvo  Car*  o<  North  Amenca,  Rockleigh,  N  J  — 
Albright  &  Whon  Americas  Canada.  Richrr^ond,  VA . 

Cajun  Bag  &  Supply  C^ompany.  Crowley.  L* — 

McOonm*  Douglas  Corporation,  St.  Louis,  MO 

Robartet  mc,  Oakiand,  NJ 

Rrmenlch,  Incorporated,  Pnnceton,  NJ 

Alochetn  North  America,  mc.  Bultalo,  NY 

AlKed-Slgnal,  Inc,  Momstown,  NJ 


Alumnum  Company  ol  Amanca  (ALCOA).  Plt>abufg^  PA. 

PenrxzoH  Company.  Houston,  TX 

IMC  FertUfcter,  Inc.  Mundelem,  IL 

Pacrtic  Saenttic.  HTL  Division,  Duerte,  CA 

Artiel  Faovel  Ra*.  Pana,  France 

Atochem,  Paris  France 


Societe  Nattonale  De  Wagona-Resenror*.  Pans,  France . 

Ermetamer.  Geneve,  France.. _ 

ExaM  SA  (FrarKe),  Ver*a*ea.  France 

ALGECX),  Pan*.  F  ance 


Aibel-fauvet-Ra*,  St  Laurent-ealngy.  Franc*. 

NMXO,  SJt.  Pari*.  France - 

Mobay  Corporttlorv  Kan***  C«y,  MO — _ 


ene 

68t« 

6S24 

6074 

•974 

7051 

7495 

7607 

7716 

7753 

7769 

7835 

7878 

7969 

8195 

6221 

8230 

8232 

8249 

8255 

8426 

8426 

8445 

8445 

8445 

8445 

8445 

8445 

8445 

8445 

8445 

8445 

8445 

8445 

8453 

8453 

8453 

6453 

6487 

8547 

8573 

0609 

8614 

8620 

8640 

8646 

8689 

8603 

6761 

8937 

8962 

8962 

8986 

8901 

8905 

9019 

9064 

9064 

9066 

9066 

9110 

8144 

9174 

9275 

9275 

9308 

9336 

9343 

9346 

9346 

9306 

9401 

9401 

9401 

9401 

9402 

9402 

9402 

9402 

9416 


Apphcation 
No. 


Applcan* 


ol 

exemption 


9416-X 

9418-X 

9480-X 

9480-X 

9481-X 

9485-X 

9487-X 

9499-X 

9663-X 

9678-X 

9679-X 

9689-X 

9697-X 

9730-X 

9742-X 

9746-X 

9970-X 

1001 9-X 

10027-X 

10036-X 

10045-X 

10082-X 

10092-X 

10103-X 

10107-X 

10126-X 

10127-X 

10135-X 

10143-X 

10267-X 

10285-X 

10436-X 

10468-X 

104e9-X 

10497-X 


aSA-GEIGY  Corporation,  Hawthorne,  NY —. 

West  Texas  Fatincation,  Odessa.  TX _ 

Air  Products  and  Chemicals.  Inc.  Allentown,  PA  

E.l.  du  Pont  de  NeMours  and  Company,  Inc  .  Witrrangton,  DE.. 

Alias  Powder  Company.  Dallas,  TX 

Ctiem  Tech,  Limrted.  D«s  Moines,  lA 

Oiem-Tech,  Limted,  Des  Momes,  lA 

Cleveland  Container  Corporation.  Qevetand,  OH 

Siepe  GMBH,  Federal  Republic  Germany 


Rosaborough  Manufactunng  Company,  Avon  Lake,  OH  .- 

Michlm  Diazo  Producta  Corporation,  Dearborn,  Ml 

Olin  Corporation.  Stamford,  CT.. 


El  du  Pont  de  Nemours  and  Company.  Inc.,  Wllnnngton.  DE.. 

Atf  Products  and  Chemicals,  Inc..  Allentown.  PA _ 

Brbmine  Compounds,  Limrted,  Beer-Sheva,  Israel _™. 

Airco  Electronic  Gases,  San  Marcos.  CA 


9416 
9418 
9480 
9480 
9481 
9485 
9487 
9499 
9663 
9678 
9679 


El  du  Pont  de  Nemours  and  Company,  Inc  ,  Wilmington,  DE.. 

Structural  Composites  Industries.  Inc.,  Pomona.  CA 

Japan  Oxygen,  Inc..  Long  Beach,  CA « 

General  American  Transportation  Corp.,  Chicago,  IL -..-. 

Federal  Express  Corporation,  Memphis,  TN — — 

Stem  Air,  Inc..  Dallas,  TX 

Thiokol  Corporation,  Bngham  City,  UT.. 


General  Motors  Corporation.  Warren.  Ml  (See  Footnote  3) 

Beta  Power,  Inc..  Wayne,  PA — 

Moll  Energy  (1990),  Umited,  Maple  Ridge,  Bntiah  Columbia,  CN 

Morton  Tnokol,  Inc  — Hunstville  Dnnsion,  Huntsville,  Al 

Citia-Geigy  Corporation.  Hawtfxxne,  NY _ _ — 

Eurocom  Imports,  Inc.,  Dallas,  TX 

BelJck  Enterpnses,  Inc.,  Schaumburg,  IL  (See  Footrxjte  4) . 


Western  Growers  Association,  Newport  Beach,  CA  (See  Footnote  5).. 

Sandoz  Chemicals  Corp.,  Charlotte.  NC 

Clawson  Tank  Company,  Clartison,  Ml  (See  Footnote  6) 

US  Department  of  Defense.  Falls  Church,  VA 

General  Electnc  Company,  Pnnceton,  NJ  (See  Footnote  7) _... 


9697 
9730 
9742 
9746 
9970 
10019 
10027 
10038 
10045 
10062 
10092 
10103 
10107 
10126 
10127 
10135 
10143 
10267 
10285 
10436 
104fi8 
10489 
10497 


173  to  be  s.'Vpped  «-  DOT 


(1)  To  renew  and  auttxxize  additio.->al  commodities  classed  as  oxiriizers. 

(2)  To  autnonze  cargo  vessel  as  an  additional  mode  of  transportation 

(3)  To  renew  and  modify  exemption  to  provide  for  an  additional  a»  bag  module  and  rail  as  an  additional  mode  of  transportation 

(4)  To  modl^  exemption  to  provide  for  additional  modes  of  transportation  and  additional  commodities  as  authorized  b>  part 

**^%T*To"i^Sty  ^eSmption  to  maease  volumetnc  caoaaty  per  vehK:le  to  2,500  gallons,  to  eliminate  mspeclon  requremenl  aid  cr.aoge  »^ J;**^  .«^  P»9 

(6)  To  renew  oxemptKm  onginally  issued  on  emergency  basis  to  authonze  mfg .  mar*  4  sefl  of  non-DOT  spec  poryethy.ene  portao*  tanks  lor  snomeni  oi  certain 
con  liq..  flammable  Iw  or  an  oxidizer  _„.       _  .ji,,.,™  ,,,,„l=<«  .i^oi  unit 

(7)  To  renew  exemption  orginaliy  issued  on  an  emergency  basis  to  authoTze  shipment  of  nitrogen  tetroxiOe  ir  non  DC^  soeafioatior  stainless  sie«  tann 


Appfication 

No. 


Applicant 


-4- 


4338-P 

6563-P 

6752-P 

7835-P 

8554-P 

8582-P 

8627-P 

887 1-P 

9275-P 

9275-P 

9607-P 

9769-P 

9921 -P 

10001-P 

10001-P 

10173-P 

10419-P 

10419-P 


Firestone  Synthetic  Rubber  and  Latex  Compar'y.  Lake  Charles,  LA 

SLO  Air  Products.  Inc  ,  Pismo  Beach,  CA  — 

Ausimont  USA.  Inc    Momstown,  NJ  

Butler  Gas  Products  Company,  McKees  Rocks,  PA _™_ — 

GTS  Transportation  Services  mc.  Livermore,  CA — 

Toledo,  Peoha  4  Western  Railway  Corporation,  East  Peona 

PreTreat,  Inc  ,  Midland.  TX 

U.S.  Sack  Corporation,  Grand  Junction,  CO — - 

ROURE,  mc,  Teaneck,  NJ 

Jean  Philippe  Fragrances.  Inc .  New  York,  NY...... 

Estee  Lauder,  inc    Melville.  NY _.™. — 

MP  Environmental  Servk»s.  Inc..  Bakersfieid,  CA  ..™„_.._ ......... 

Rockwell  International  Corporation.  Anaheim,  CA _,..___ 

Newkirk  Sales  Company.  Waterloo.  lA 

Sommerfeld  Welders  Supply  Company.  Inc  .  Oshkosh,  Wl 

Albright  4  Wilson  Amencas,  Islington,  Ontano,  Canaoa 

Hill  Brottiers  Chemical  Company,  Phoenix.  AZ — _.. — . — 

Olin  Chemicals,  Stamford,  CT - 


Parties  10 
exemption 


4338 

6563 
6752 
7835 
8554 
8582 
8627 
8871 
9275 

9&:' 
9769 
9921 
10001 
10001 
10173 
10419 
10419 
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This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC  on  January  16, 
1991. 

|.  SuzaniM  Hedgapeth. 
Chief.  Exemptions  Branch.  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
(FR  Doc.  91-1585  Filed  1-23-01.  8:45  am) 

MLUNa  COM  «10-«0-«l 


Clearance  Officer  Gamck  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571,  Tin  Constitution  Avenue 
NW.,  Washington,  DC  20224 

0MB  Reviewer:  Mi!o  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  91-1569  Filed  1-23-81;  6:45  am] 
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DEPARjyENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  17, 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0153 
Form  Number  3206 

Type  of  Review:  Extension 

Title:  Information  Statement  by  United 
Kingdom  Withholding  Agents  Paying 
Dividends  from  United  States 
Corporations  to  Residents  of  the  U.S. 
and  Certain  Treaty  Countries. 

Description:  Used  to  report  dividends 
paid  by  U.S.  corporations  through. 
United  Kingdom  nominees  to 
beneficial  owners  who  are  residents 
of  countries  other  than  the  United 
Kingdom  with  which  the  U.S.  has  a 
tax  treaty  providing  for  reduced 
withholding  rates  on  dividends.  The 
data  is  used  by  IRS  to  determine 
whether  the  proper  amount  of  income 
tax  is  withheld. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit 

Estimated  Number  of  Respondents: 
9,000 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping:  1  hr.,  57  mins. 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping/ 
Reporting  burden:  17,550  hours 


Clearance  Officer:  Garrick  Shear.  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW,.  Washington.  DC  20224 

0MB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  91-1615  Filed  1-23-91;  8:45  am] 
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Public  Information  Collection 
RequlremenU  Submitted  to  0MB  for 
Review 

January  17,  1991 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1.500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220 

Internal  Revenue  Service 

OMB  Number:  1545-0256 

Form  Number:  941c  and  941cPR 

Type  of  Review:  Revision 

title:  Statement  to  Correct  Information; 
Planilla  Para  La  Correction  De 
Informacion 

Description:  Used  by  employers  to 
correct  previously  reported  PICA  or 
income  tax  data.  It  may  be  used  to 
support  a  credit  or  adjustment 
claimed  on  a  current  return  for  an 
error  in  a  prior  retui-n  penod.  The 
information  is  used  to  reconcile  wages 
and  taxes  previously  reported  or  used 
to  support  a  claim  for  refund  credit  or 
adjustment  of  PICA  or  income  tax 

Respondents:  Individuals  or  households, 
State  or  local  governments,  Farms, 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees,  Non-profit 
institutions.  Small  businesses  or 
organ:zations 

Estimated  Number  of  Repondents: 
958,050 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
941c,  8  hours,  59  minutes 
941cPR,  7  hours,  32  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  8.528.697  hours 


INo.  15-30] 
Directive 


Delegation  of  Auttiority  to  the 
Commissioner  of  Customs  To  Waive 
the  Application  of  46  U^.C.  App.  883 

January  17, 1991. 

1.  Purpose.  This  directive  delegates  to 
the  Commissioner  of  Customs  the 
authority  to  waive  the  application  of  46 
U.S.C.  App.  883  pursuant  to  findings 
under  Presidential  Memorandum  of 
January  16. 1991,  on  Severe  Energy 
Supply  Interruption. 

2.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury  by  the  Act  of  December  27. 
1950,  64  Stat.  1120  (note  preceding  46 
U.S.C.  App.  1)  and  31  U.S.C.  321(b).  and 
pursuant  to  the  authority  delegated  to 
the  Assistant  Secretary  (Enforcement) 
by  Treasury  Order  101-05.  and  pursuant 
to  the  President's  memorandum  of 
January  16. 1991.  to  the  Secretary  of  the 
Treasury,  the  Commissioner  of  Customs 
is  hereby  authorized  and  directed  to 
approve  appHcations  for  waivers  of  46 
U.S.C.  App.  883  upon  findings  that  such 
waivers  are  for  the  purpose  of 
facilitating  the  first  maritime 
transportation  from  the  Strategic 
Petroleum  Reserve  of  crude  oil  aold  in 
the  Strategic  Petroleum  Reserve 
drawdown  and  distribution  pursuant  to 
the  President's  finding  of  a  severe 
energy  supply  interruption  of  January  16. 
1991. 

3.  Redelegation.  The  authority 
delegated  by  this  directive  may  be 
redelegated. 

4.  Office  of  primary  interest.  Office  of 
the  Assistant  Secretary  (Enforcement). 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement'. 
[FR  Doc.  91-1613  Filed  l-23-«1;  8:45  amj 
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Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

[Notice  No.  7M  Ref.  ATF  0  110ai54] 

Delegation  of  Certain  Authorities  of 
the  Director  In  27  CFR  Parts  170  and 
296 

1.  Purpose.  This  order  delegates  the 
authorities  of  the  Director  wath  respect 
to  the  approval  and  withdrawal  of 
alternative  methods  and  procedures  in 
connection  with  floor  stocks  fax 
requirements  to  the  Chief,  Revenue 
Programs  Division  and  the  regional 
directors  (compliance). 

2.  Background.  Pursuant  to  Public  Law 
101-508. 104  Stat.  1388.  a  floor  stocks  tax 
is  imposed  on  Federally  taxpaid  or  tax 
determined  alcoholic  beverages  and 
imported  perfumes  held  for  sale  on 
January  1. 1991,  as  well  as  on  taxpaid  or 
tax  determined  cigarettes  held  for  sale 
on  the  tax  Increases  dates  of  January  1, 
1991.  and  January  1. 1993.  Under  the 
regulations  in  subpart  F  of  27  CFR  part 
170  and  in  subpart  I  of  27  CFR  part  296, 
the  Director  has  authority  to  approve 


and  withdraw  alternate  methods  and 
procedures  relating  to  floor  stocks  tax 
requirements.  We  have  determined  that 
this  authority  should,  in  the  interest  of 
efficiency,  be  delegated  to  a  lower 
organization  level 

3.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  by  the 
Treasury  Department  Order  No.  120-01 
(formerly  221),  effective  July  1, 1972.  and 
by  26  CfK  301.7701-9,  authority  to  act  on 
applications  for  alternative  methods  or 
procedures  under  27  CFR  170.103  and 
296.193  is  delegated  as  follows: 

a.  Chief.  Revenue  Programs  Division. 
The  Chief,  Revenue  Programs  Division  is 
authorized  to  approve,  pursuant  to 
written  applications,  alternate  methods 
or  procedures  in  lieu  of  methods  or 
procedures  specifically  prescribed  in  the 
regulations,  and  is  authorized  to 
withdraw  approval  of  any  alternate 
method  or  procedure  whenever  the 
revenue  is  jeopardized  or  the  effective 
administration  of  the  regulations  is 
hindered. 


b.  Regional  Directors  (Compliance). 
Regional  directors  (compliance)  are 
authorized  to  approve,  without 
submission  to  Bureau  Headquarters, 
subsequent  applications  for  alternate 
methods  or  procedures  identical  to  those 
previously  approved  by  the  Chief. 
Revenue  Programs  Division  and  to 
withdraw  approval  of  alternate  methods 
or  procedures  which  were  approved  at 
the  regional  level, 

4.  Redelegation.  The  authority 
delegated  herein  may  not  be 
redelegated. 

5.  For  Information  Contact.  Marjorie 
Dundas.  Wine  and  Beer  Branch,  Bureau 
of  Alcohol,  Tobacco  and  Fi.'-earms,  And 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue.  NW  Washington. 
DC  20228,  (202)  566-7626 

6.  Effective  Date  This  dtiegation 
order  becomes  effective  on  January  24. 
1991. 

Approved  Jnnuarv  36,  1991. 
Stephen  E  Hi;si°s- 
Uirecior. 

[FH  Doc  91-1606  Fiir-d  1-23-91;  8:45  amJ 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  56,  No.  16 
Thursday,  January  24,  1991 


TN8  section  o<  tt>e   FEDERAL  REGISTER 
contains  notices  ot  meetings  putjlished 
under  ttw  "Government  In  the  Sunshine 
Act"   (Pub.   L   94-409)   5   U.S.C.   562b(e)(3). 


reOERAL  ELECTION  COMMISSION 

•  •  •  •  ♦ 

DATE  AND  TIME:  Tuesday.  January  29. 

1991. 10:00  a.m. 

place:  999  E  Street.  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§  437g. 
Audits  conducted  pursuant  to  2  U  SC.  S  347g. 

i  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civij 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

•  •         •         «         * 

DATE  AND  TIME:  Thursday.  January  31. 

1991. 10:00  a.m. 

place:  999  E  Street.  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

rrEMS  TO  be  discussed: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1990-28— Partrick  Whittle 

on  behalf  of  Call  Interactive 
Status  of  Presidential  Audits 
Administrative  Matters 
•         •         •         •         • 

PERSON  TO  CONTACT  FOR  INFORMATION! 

Mr.  Fred  Eiland.  Press  Officer, 
Telephone:  (202)  376-3155. 
Deletes  Harhs. 

Administrative  Assistant.  Office  ofttie 

Secretariat. 

[FR  Doc.  91-1719  Filed  1-22-91;  10:44  amj 

BHXING  CORf  S7l5-01-« 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr  Joseph  R.  Co>Tie. 
Assistant  to  the  Board.  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p  m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  holding  company 
applications  scheduled  for  Lhe  meeting. 

Dated:  January  18,  1991. 
Jennifer  J.  Johnson, 

AssLXiate  Secretary  of  the  Boa'^- 

[FR  Doc  91-1705  Filed  1-18-91;  5:09  pmj 

BILUNQ  COOC  S210-01-«l 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  am,,  Monday 

Janary  28, 1991. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21  Streets. 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1,  Personnel  actions  (appointments. 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting — 
Amendment  of  Agenda 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Published  on 
January  23. 1991. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  January  28. 1991, 
commencing  at  900  a.m. 
EXPLANATION  OF  CHANGE:  Meeting  Will 
commence  at  10:00  a.m. 
STATUS  OF  MEETING:  Open  (A  portion  of 
the  meeting  may  be  closed  subject  to  the 
recorded  vote  of  a  majority  of  the  Board 
of  Directors  to  discuss  pnvileged  or 
confidential,  personal,  investigatory  and 
litigation  matters  under  the  Government 
in  the  Sunshine  Act  [5  US  C.  552b  (c) 
(4).  (5),  (7).  and  (10)  and  45  CFR  1622.5 
(c).  (d).  (f).  and(h)]. 

MATTERS  TO  BE  CONSIDERED:  A  portion 
of  the  meeting  may  be  closed  for  the 
reasons  cited  above,  subject  to  an 
advance  recorded  vote  of  a  majority  of 
the  Board  of  Directors. 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes. 
—September  23-24,  1990 

3.  Election  of  EJoard  Chauroan  and  Vice- 

Chairman. 

a.  Chairman  s  Remarks. 

b.  Vice-Chairman  s  Rrmarks. 

4.  Presideni's  Report. 

5.  Discussion  of  Board  Committee  Structure. 

6.  Report  on  1391  .Application  for  Funding. 
7  Report  on  the  Fiscal  Year  (FY)  1990  and 

1991  Consolidated  Operating  Budgets. 

8.  Legislative  Report. 

9.  F>Tesentation  and  Discussion  of  Proposals 

for  FY  1992  Budget  Mark. 

10.  Resolution  Offered  by  Mr.  Dana. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Maureen  R.  Bozell. 
Executive  Office,  (202)  863-1839. 


Date  issued:  January  22, 1991. 
Maureen  R.  Bozell 

Corporation  Secretary. 

[FR  Doc.  91-1854  Filed  1-22-91:  4K)3  pmj 
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NATIONAL  COMMISSION  ON  UBRARIES 

AND  INFORMATION  SCIENCE 

DATE  AND  TIME:  January  24  and  25, 1991, 

9:30  a.m.  to  4:45  p.m.  and  9:00  a.m.  to 

4:00  p.m.,  respectively. 

PLACE:  Leavy  Center,  Conference  Center 

and  Guest  House,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

Opening  Remarks.  Chairman  Reid 
Chairman's  Report 
Approval  of  October  Minutes 
Approval  of  Agenda 
Executive  Director's  Report 
Guest  Speaker  Richard  Dougherty.  President, 
School  of  Information  SUidies.  U.  of 
Michigan 
Executive  Committee  Report  and 

Recommendations 
White  House  Conference,  Report  and 

Discussion 
Tour,  Georgetown  University  Library 
Annual  Organization  Business  Meeting 

Committee  Reports 
Discussion,  NCUS  Program  Planning  and 

Goals 
Old  Business 
New  Business 

Special  provisions  will  be  made  for 
handicapped  individuals  by  calling 
Barbara  Whiteleather  (202)  254-3100,  no 
later  than  one  week  in  advance  of  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Whiteleather,  Special  Assistant 
to  the  Director.  1111 18th  Street,  NW., 
Suite  310.  Washington.  DC  20036.  (202) 
254-3100, 

Dated:  December  27, 1990. 
Jane  Williams, 
Acting  Executive  Director. 
[FR  Doc.  91-1855  Filed  1-22-91;  3:55  pm] 
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NATIONAL  WOMEN'S  BUSINESS  COUNCIL 
TIME  AND  DATE:  9:00  am-3:00  pm, 
February  1, 1991. 

place:  New  York  Marriott  East  Side,  525 
Lexington  Avenue,  New  York,  NY  10017. 
status:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  In 

accordance  with  the  Women's  Business 
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Ownership  Act.  Public  Law  100-533  as 
amended,  the  National  Women's 
Business  Council  announces  a 
forthcoming  meeting  on  February  1, 
1991.  Council  members  will  be  briefed 
on  establishing  a  data  base  by  various 
experts  at  their  open  meeting  from  9:00 
am  to  11:30  am  and  will  discuss  future 
Council  goals  and  activities  at  their 
closed  meeting  from  11:30  am  to  3:00  pm. 

PORTIONS  OPEN  TO  THE  PUBUC:  9:00  am- 
11:30  am.  February  1, 1991.  Briefing  on 
establishing  a  data  base. 

PORTIONS  CLOSED  TO  THE  PUBUC:  11:30 
8^.-3:00  pm.  February'  1. 1991, 
Discussion  of  Council  goals  and 
activities. 

CONTACT  PERSON  FOR  MORE 

information:  Helen  W.  Robbins, 
Executive  Director,  National  Women's 
Business  Council,  1441  L  Street,  NW,. 
Room  414,  Washington.  DC.  20416  (202) 
653-8080. 

Helen  VV.  Robbins, 

Executive  Director.  National  Women 's 

Business  Council. 

[FR  Doc.  91-ir22  Filed  1-22-91: 10:44  am) 

BILUNG  CODE  U2t>-AB-«I 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  21.  28,  February 
4,  and  11, 1991, 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  21 

Thursday.  January  24 

1:30  p.m. 
Periodic  Breifing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
3:30  p.m. 
AiTirmation/Discussion  and  Vote  (Public 
Meeting) 


a.  Request  for  Hearing  and  Petitions  to 
Intervene  Regarding  Request  for 
"Possession  Only"  License  for  Shoreham 

Week  of  January  28— TenUtive 

Friday.  February  1 

10:00  a.m. 
Breifing  on  Status  of  Final  Rule  on  License 
Renewal— Part  54  (Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  4— Tentative 

Friday,  February  8 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  11— Tentative 

Tuesday.  February  12 

1.30  pm. 
Annual  B.nefing  on  Medical  Use  of 
Byproduct  Maten&I  (Public  Meeting) 

Friday.  February  15 

1000  am. 

Briefing  on  Reactor  Operation 
Requalification  Program  (Public  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time  reser\'ed  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEET5NGS 
CALL  (RECORDING):  (301)  492-0292 
CONTACT  PERSON  FOR  MORE 
information:  William  Hill  (301)  492- 
1661. 

Dated:  January  18, 1991. 
■William  M.  HUl  Jr.. 
Office  of  the  Secretary. 
[FR  Doc.  91-1757  Filed  1-22-91: 1:50  pmj 
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POSTAL  SERVICE  BOARD  OF  OOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  Section  7.5]  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b).  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  8;30 
a.m.  on  Tuesday,  February  5. 1991.  in 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  wil!  be  held  in  the 
Benjamin  Franklin  Room  at  Postal 
Service  Headquarters,  4~5  L'Enfant 
Plaza.  S.VV.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  IS  set  forth  below.  Requests  for 
infortnatjon  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board, 
David  F.  Hams,  at  (202)  2t>&-430Ci 

There  will  also  be  a  session  of  the 
Board  on  Monaay.  Febr.iary  4,  1991,  but 
it  will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 

.\genda 

Tuesday  Session 

February  5—8:30  a.m.  (Open) 

1.  Minutes  of  Previous  Meetings.  January  7-6 

and  Januar>'  22.  1991. 

2.  Remarks  of  the  Postmaster  General. 

(.Viihony  M.  Frank) 

3.  Appointment  of  Audit  Committee 

Members.  (Norma  Pace,  Chairman  of  the 
Board) 

4.  Quarterly  Report  on  Financial 

Performance,  (Comer  S.  Coppie,  Senior 
Assistant  Postmaster  General,  Finance 
Group) 

5.  Quarterly  Report  on  Service  Performance, 

(Ann  McK  Robinson.  Consumer 

Advocate) 
6  Capita!  Investment.  Address  Recognition 

Research  Program.  (Karen  T.  Uemoto. 

Assistant  Postmaster  General. 

Technology  Resource  Department) 
7.  Tentative  Agenda  for  March  4-5.  1991 

meeting  in  Washington,  DC 
David  F  Hams, 
Secretary. 
IFR  Doc.  91-1&40  Filed  1-22-91;  2:43  pmj 

BILUMG  coot  mO-ll-M 
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Corrections 


Th*  SM«on  ol  Ih*  FEDERAL  REQSTER 
contains  atftonat  con«ctons  erf  prevKXiSty 
puMshcd  Pmibential.  Rule,  Proposed 
Ruie,  end  Notice  docurtflrts.  These 
cofTBCtione  are  prepared  by  the  0«ice  ot 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropnata 
CocwTWfTt  categones  etsewhere  in  the 
Issue. 


DEPARTIIKNT  OF  AGRICULTURE 

Animal  and  Plat^  Haalth  inspection 
Sarvtoa 

9  CFR  Part  77 

[Dodtet  No.  M-227] 

Tubarcuiosia  In  Cattle  and  Bison;  Stata 
Daaignatloti;  Ohio 

Correction 

In  rule  document  90-29736  beginning 
on  page  52187  in  the  issue  of  Thursday, 
December  20, 1990,  make  the  following 
corrections: 

1.  On  pa^  52167,  in  the  third  column, 
under  BACKOHOUMD,  in  the  third  hne, 
"September  25, 1990"  should  read 


"September  19.  199(3  .  and  irsert  a 
romma  after  "38535" 

2.  On  page  52168,  in  the  fii-st  column, 
in  the  third  line  from  the  tcp,  "November 
2a,  199f)'  should  rf  ad  "November  20, 
1990" 

3.  On  the  same  \  df,c.  \v.  ine  second 
column.  undf>r  LIST  OF  SUBJECTS  ••*. 
"Aninui!s"  should  re-iJ    .Xn.jnar;  and  in 
the  last  line  of  the  psrsgraph  beginning 
with  ".^rr:'^^uing''v",  "September  25, 
l-iPO"  shoutd  read  "September  19, 1990'*. 

BLUHQ  coot   1S05-01-0 


THE  PRESIDENT 

3  CFR 

Proclamation  6241  of  January  11, 1991 

National  Sanctity  of  Human  Ufa  Day, 
1991 

Correcuvn 

In  Presidential  Proclamation  6241.  in 
the  issue  of  Wednesday,  January  IS, 
1991,  on  page  1560.  make  the  following 
c.orrection. 

In  the  last  sentence  of  the  top 
paragrapJi.  the  plirase  ")oy  to  the  hves  of 


Ftderal  Register 

Vol.  56.  No.  18 

Thursday.  January  24.  1991 


our  fellow  citizens"  should  read  "*joy  to 
the  Hves  of  many  of  our  fellow  citizens." 

BtLUNSCOOE  ISOS-OVO 


DEFAnmENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

IT.D.  83201 
RIN  1545-AM55 

Treatment  of  Certain  Losaes 
AttritMitable  to  Pertoda  After  October 
31  of  a  Taxable  Year  of  a  Regulated 
Investment  Company 

Correction 

In  rule  document  90-28432  beginning 
on  page  50174  in  the  issue  of 
Wednesday.  December  5, 1990,  malce  the 
following  correction: 

;  1.8S2-11    [Corrected) 

On  page  60177,  in  k  1.852-ll(f)l4).  in 
the  third  column,  in  the  fourth  line  from 
the  bottom  of  the  page,  "grains"  should 
read  "gains'*. 

BILUNQ  COOC  ISOS^IVO 


Thursday 
Jaiuiary  24,  1991 


Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

Request  for  Comment  and  Information; 
Report  to  Congress;  Notice 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

[Nottc*  Mo.  91-1;  Docktt  No.  264471 

Request  for  Comment  and 
Information;  Report  to  Congresa 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Request  for  comment  and 
information  regarding  Report  to 
Congress  on  recommendations  for  a 
national  aviation  noise  policy. 


tUMMAITY:  This  notice  requests  comment 
and  Information  to  help  fulfill  a 
requirement  of  the  Airport  Noise  and 
Capacity  Act  of  1990  instructing  the 
Secretary  of  Transportation  to  provide 
recommendations  to  the  U.S.  Congress 
on  specific  aviation  noise  policy  issues. 
This  notice  solicits,  on  a  voluntary 
basis,  information  and  comment  on 
specific  issues  and  questions  which 
would  be  helpful  in  providing  a  useful 
Report  to  Congress. 

DATES:  Comments  should  be  submitted 
as  soon  as  possible,  and  no  later  than 
February  15, 1991.  Comments  received 
beyond  this  date  cannot  be  assured 
consideration. 

AOOMESSCS:  Send  all  comments  and 
information  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-10).  Docket  No.  28447,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591. 
FOM  pmrrHER  information  contact 
Tony  Fazio,  Office  of  Environment  and 
Energy,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  287-3564. 
SUPPLEMENTARY  INFORMATION: 

Background 

Airport  related  noise  currently  affects 
several  million  people  in  the  United 
States.  In  an  effort  to  resolve  this 
problem,  a  number  of  Federal  initiatives 
have  been  implemented  over  the  last 
several  decades.  To  encourage  quieter 
aircraft  the  Congress,  in  1968,  amended 
the  Federal  Aviation  Act  of  1958  to 
require  all  jet  aircraft  to  meet  Federal 
noise  standards.  Subsequent  regulations 
required  that  all  newly  manufactured 
aircraft  meet  progressively  stricter  noise 
levels.  In  1976,  the  FAA  established 
regulations  which  required  the  phaseout 
of  the  Stage  1  aircraft.  This  action 
reduced  the  number  of  individuals 
residing  in  the  DNL  65  noise  contour 
from  about  7  million  people  in  the  1970' s 
to  approximately  3  million  today. 


Understanding  that  land-use 
compatibility  planning  is  an  essential 
part  of  easing  the  effects  of  aircraft 
noise.  Airport  Improvement  Program 
(AIP)  funding  is  available  to  fund  noise 
compatibility  programs  such  as 
soundproofing,  easements,  relocation 
expenses,  and  related  studies.  Currently, 
not  less  than  10  percent  of  funds  made 
available  under  the  AIP  for  any  fiscal 
year  shall  be  obligated  for  planning  and 
implementing  noise  compatibility 
programs.  In  each  fiscal  year  since  1932 
the  amount  of  funds  made  available  for 
noise  compatibility  projects  has 
exceeded  the  minimum  statutory 
requirement  through  the  use  of  airport 
entitlements  or  additional  discretionary 
funding,  in  addition.  Federal  Aviation 
Regulation,  part  150.  Airport  Noise 
Compatibility  Program  was  established 
in  1981  to  guide  and  control  planning  for 
aviation  noise  compatibility  on  and 
around  airports. 

Along  with  the  Federal  Initiative,  the 
Aviation  Noise  and  Abatement  Policy 
Statement  of  1976  identified  the  roles  of 
the  Federal  and  State/local 
governments,  and  airport  proprietors  in 
noise  abatement  solutions.  In  particular, 
the  policy  stated  that  "State  and  local 
governments  and  Planning  agencies 
must  provide  for  land-use  planning  and 
development,  zoning,  and  housing 
regulations  that  will  limit  the  uses  of 
land  near  airports  to  purposes 
compatible  with  airport  operations." 
The  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (hereinafter  "the 
legislation"),  enacted  November  5, 1990, 
directs  the  Secretary  of  Transportation 
to  issue  regulations  establishing  a 
national  aviation  noise  policy. 
Specifically,  the  legislation  requires  the 
mandatory  phaseout  of  Stage  2  aircraft 
by  the  year  2000,  the  Federal  review  of 
future  Stage  2  restrictions  and  Federal 
approval  of  future  Stage  3  aircraft  noise 
restrictions,  and  the  provision  that  any 
airport  that  does  not  comply  with  the 
national  noise  poUcy  will  not  be 
permitted  to  impose  or  collect  passenger 
facility  charges  or  receive  airport 
revenues  under  the  provisions  of  the 
Airport  and  Airway  Improvement  Act  of 
1982.  These  regulations  are  being 
developed  concurrently  through 
separate  rulemaking  procedures. 

Addiuonally.  the  legislation  directs 
the  Secretary  to  transmit 
recomm.endations  to  Congress,  no  later 
than  July  1.  1991.  on  other  specific  issues 
related  to  aviation  noise.  In  particular, 
the  legislation  requests 
recommendations  on  the  following 
issues; 

(1)  The  need  for  changes  in  the 
standards  and  procedures  which  govern 
the  rights  of  State  and  local 


governments  (including  airport 
authorities)  to  restrict  aircraft 
operations  for  the  purpose  of  limiting 
aircraft  noise; 

(2)  The  need  for  changes  in  the 
standards  and  procedures  which  govern 
law  suits  by  persons  adversely  affected 
by  aircraft  noise; 

(3)  The  need  for  changes  in  standards 
and  procedures  for  Federal  regulation  of 
airspace  (including  the  pattern  of 
operations  for  the  air  traffic  control 
system)  in  order  to  take  better  account 
of  environmental  effects; 

(4)  The  need  for  changes  in  the 
Federal  program  providing  assistance 
for  noise  abatement  planning  and 
programs,  including  the  need  for  greater 
incentives  or  mandatory  requirements 
for  local  restrictions  on  the  use  of  land 
impacted  by  aircraft  noise; 

(5)  Whether  any  changes  In  policy 
recommended  in  paragraphs  (1)  through 
(4)  should  be  accomplished  through 
regulatory,  administrative,  or  legislative 
action;  and 

(6)  Specific  legislative  proposals 
necessary  for  implementing  the  national 
aviation  noise  policy. 

Request  for  Information 

The  FAA  is  particularly  interested  in 
soliciting  comment  and  information 
regarding  the  six  specific  issues 
requested  by  Congress.  To  help  focus 
the  content  of  discussion,  the  following 
questions  are  provided  to  stimulate 
thought  and  comment.  The  public  is 
encouraged  to  provide  additional 
comment  regarding  any  of  the  issues 
requested  by  Congress. 

(1)  How  might  all  airports  and 
associated  communities  be  encouraged 
to  participate  in  land-use  compatibility 
planning? 

(2)  How  might  airports  and  associated 
communities  be  encouraged  to  protect 
and  improve  land-use  compatibility 
around  airports? 

(3)  What  mandatory  restrictions 
would  be  useful,  desirable,  and 
reasonable  for  the  Federal  Government 
to  impose  on  the  use  of  land  Impacted 
by  aircraft  noise  either  under  existing 
law  or  new  legislation? 

(4)  Would  financial  or  other 
incentives,  either  to  local  governments 
or  the  private  sector,  promote 
compatible  land-use  around  airports?  If 
80,  what  might  the  incentives  be,  how 
might  they  be  implemented,  and  how 
might  they  be  funded? 

(5)  How  can  land-use  provisions 
proposed  for  adoption  under  a  FAR  part 
150  airport  noise  compatibility  program 
be  assured  Implementation? 

(6)  Is  there  a  need  for  additional 
guidance  on  airport  noise  control  and 
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land-use  compatibility  planning?  If  so, 
what  type? 

(7)  Should  a  Federal,  State,  or  local 
mechanism  be  estabhshed  to  ensure  that 
all  prospective  home  owners  within 
noncompatible  land-use  areas  be 
provided  sufficient  notice  of  current 
and/or  potential  noise  impacts? 

(8)  Should  a  process  be  established  to 
provide  financial  or  other  incentives  in 
exchange  for  an  assurance  that  no 
airf)ort  noise  or  access  restrictions  will 
be  placed  on  the  operations  of  Stage  3 
aircraft?  What  would  the  incentives  be, 
how  might  they  be  im.plemented,  and 
how  might  they  be  funded? 

(9)  Should  airport  environmental 
protection  areas  (AEPA)  which  promote 
compatible  land-use  around  airporto  ba 
encouraged  or  aJopted  by  state 
legislation?  Should  new  financial  or 
ether  incentives  be  provided  if  AEPA's 
are  adopted? 

(10)  The  FAA  has  recently  issued  a 
directive  which  mandates  the  evaluation 
of  environmental  consequences  prior  to 


implementation  of  air  traffic  procedural 
changes  which  would  routinely  route  air 
traffic  over  residential  areas  above  3.000 
feet  ground  level.  This  directive 
provides  a  means  of  identifying  new  or 
revised  air  traffic  procedures  resulting  in 
increased  noise  exposure  and  enables 
procedures  specialists  to  design  new 
procedures  with  optimal  environmental 
consideration.  What  further  changes,  if 
any,  should  be  considered  whenever 
significant  air  traffic  procedures  are 
adopted? 

(11)  Section  9308(b)  of  the  legislation 
permits  the  Secretary  to  grant  waivers 
to  domestic  US.  air  carriers  from  the 
December  31, 1999,  Stage  3  compliance 
deadane  so  long  as  a  carrier's  fleet  is  at 
least  65  percent  Stage  3  by  July  1, 1999, 
and  if  the  carrier  has  firm  orders  for 
hush  kit  or  new  plane  deliveries  after 
December  31, 1999.  Waivers  may  not 
extend  beyond  December  31,  2003.  and 
must  be  shown  to  be  in  the  public 
interest.  Should  a  similar  waiver 
provision  be  afforded  international 


carriers  serving  U.S.  ports  of  entry?  If  "o, 
how  might  such  a  waiver  be 
implemented  and  enforced? 

(12)  Should  existing  Federal  standards 
and  procedures  concerning  aviation 
noise  lew  suits  be  modified  to  reflect  the 
changes  enacted  under  the  new 
legislation? 

The  questions  listed  above  are 
included  to  help  stimulate  constructive 
thought  and  to  encourage  public 
response  to  the  docket.  Comments  are 
not  restricted  only  to  these  questions. 
However  the  FA.A  requests  that  any 
comments  associated  with  specific 
rulemaking  required  under  the 
legislation  be  submitted  to  public 
dockets  estabhshed  for  this  purpose. 
Your  participation  in  this  opportunity  for 
com.ment  is  encouraged. 

Issued  m  VVashmglon.  DC  on  January  17, 
1991. 

James  E.  DensiDore. 

Director.  Office  o^  Env.ronwenl  and  Energy. 
[FR  Doc.  91-1567  Filed  1-17-«1:  3:4'  pml 
BIUJMO  COOC  4»10-t»-M 
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January  24   1M 
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ENVIROMMENTAL  PflOTECTION 
AGENCY 

40  CFR  PmI  12S 

[FRL-3$17-«1 
RIN  2040-ABM 

Modification  of  Secondary  Treatment 
Requtrements  for  Otsctiarget  Into 
Marine  Waters 

AQCMCY:  Environmental  Protection 

Agency  ("EPA"). 

ACnOM:  Proposed  rule.  


summary:  EPA  is  proposing 
amendments  to  the  regulations 
contained  at  40  CFR  part  125,  subpart  G, 
which  implement  section  301(h)  of  the 
Clean  Water  Act  (the  "CWA "  or  "Act"). 
33  U.S.C.  1311(h).  Section  301(h) 
provides  for  modifications  of  secondary 
treatment  requirements  for  discharges 
into  marine  waters  by  publicly  owned 
treatment  works  (POTWs)  that 
demonstrate  their  compliance  with  the 
301(h)  criteria.  These  proposed  revisions 
to  the  301(h)  regulations  and  application 
requirements  are  primarily  intended  to 
implement  amendJnents  to  section  301(h) 
contained  in  section  303  of  the  Water 
Quahty  Act  of  1987  ("WQA").  At  the 
same  time,  changes  to  the 
questionnaires  and  regulations  have 
been  proposed  to  reflect  program 
experience  and  to  clarify  requirements 
for  permit  renewal.  These  amendments 
will  supplement  and  revise  the  existing 
part  125.  subpart  G  regulations  and 
simplify  and  revise  the  application 
requirements  contained  in  appendices  A 
and  B  of  subpart  G.  Only  POTWs  which 
submitted  301(h)  applications  prior  to 
December  28, 1982.  are  eligible  to 
receive  section  301(h)  waivers;  the  part 
125.  Subpart  G  regulations  apply  only  to 
POTWs  that  applied  by  that  date. 
dates:  Comments  on  these  proposed 
amendments,  the  Application 
Questionnaire  revisions,  and  th^ 
amended  Technical  Support  Document 
(TSD)  must  be  submitted  on  or  before 
March  25, 1991.  The  pubhc  hearing  on 
these  proposed  regulations  will  be  held 
in  Washington.  DC  on  March  7. 1991 
from  1-5  pm  at  the  EPA  Headquarters 
Education  Center  Main  Auditorium.  401 
M  Street.  SW..  Washington.  DC 
AOORCSSES:  Comments  and  requests  for 
the  amended  section  301(h)  Technical 
Support  Document  should  be  addressed 
to:  Virginia  Fox  Norse,  Office  of  Marine 
and  Estuarine  Protection  (WH-556F). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington.  DC 
20460  (202)  475-7129.  The  official  record 
for  this  rulemaking  is  available  for 
viewing  in  the  Public  Information 


Reference  Unit,  room  2904.  Waterside 
Mall.  401  M  Street.  SW.,  Washington. 
DC  20460,  (202)  382-5926.  from  8  a.m.  to 
4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
public  information  regulation  (40  CFR 
part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  copying.  The  March 
7, 1991. 1-5  pm  public  hearing  will  be 
held  at  the  EPA  Headquarters.  401  M 
Street  SW.,  Washington,  DC  in  the 
Education  Center  Main  Auditorium. 
rOR  FURTMEB  INFORMATION  CONTACT 
Virginia  Fox-Norse,  Office  of  Marine 
and  Estuarine  Protection  (WH-556F). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460  (202)  475-7129. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Background 

Under  section  301(b)(1)(B)  of  the 
Clean  Water  Act  (CWA  or  Act)  (33 
U.S.C.  1311(b)(1)(B)).  POTWs  were 
required  to  achieve  secondary  treatment 
by  July  1. 1977.  Congress  amended  the 
CWA  in  1977  to  add  section  301(h).  33 
U.S.C.  1311(h),  to  allow  the 
Administrator,  upon  application  by  a 
POTW  and  with  the  concurrence  of  the 
State,  to  issue  a  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  which  modifies  the  secondary 
treatment  requirements  of  section 
301(b)(1)(B).  POTWs  were  allowed  for  a 
limited  time  to  apply  for  a  section  301(h) 
modified  NPDES  permit  into  marine  or 
estuarine  waters  if  the  applicant  could 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  proposed 
discharge  would  comply  with  the 
section  301(h)  criteria  and  all  other 
NPDES  permit  requirements. 

Section  301(h)  was  later  amended  by 
the  Municipal  Wastewater  Treatment 
Construction  Grants  Amendments 
(MWTCGA)  of  1981  (Pub.  L.  97-117.  95 
Stat.  1623).  These  amendments  resulted 
in  the  following  changes; 

(1)  Any  POTW  which  proposed  to 
discharge  into  marine  waters  was 
eligible  to  apply  for  a  section  301(h) 
modified  permit  within  the  specified 
time  period.  Previously,  only  POTWs 
actually  discharging  into  such  waters  as 
of  December  27. 1977,  were  eligible. 

(2)  The  deadline  for  submission  of 
301(h)  applications  (in  section 
301(j)(l)(A)  of  the  Act)  was  extended 
until  December  29, 1982. 

(3)  POTWs  achieving  secondary 
treatment  could  apply  to  discharge 
pollutants  at  less  than  secondary 
treatment  levels. 

(4)  EPA  was  prohibited  from  granting 
section  301(h)  modified  permits  for  the 
discharge  of  sewage  sludge 


(5)  Section  301(h)(8).  which  stated  that 
construction  grant  funds  available  to 
section  301(h)  waiver  recipients  had  to 
be  used  to  carry  out  best  practicable 
wastewater  treatment  technology  or  the 
requirements  of  section  301(h),  was 
repealed. 
B.  New  Statutory  Requirements 

On  February  4, 1987.  Congress  passed 
the  Water  Quality  Act  of  1987  (Pub.  L 
100-4).  which  amended  CWA  section 
301(h)  in  several  important  respects. 
Section  303  of  the  WQA.  which  contains 
the  amendments  to  section  301(h). 
resulted  in  the  following  changes: 

(1)  Discharges,  in  accordance  with 
modified  requirements,  cannot  interfere, 
alone  or  in  combination  with  pollutants 
from  other  sources,  with  the  attainment 
or  maintenance  of  water  quality  which 
assures  the  protections  and  uses  listed 
in  section  301(h)(2). 

(2)  The  scope  of  required  monitoring  is 
limited  to  only  those  investigations 
necessary  to  study  the  effects  of  the 
proposed  discharge. 

(3)  For  POTWs  serving  a  population  of 
50.000  or  more,  with  respect  to  any  toxic 
pollutant  introduced  by  an  industrial 
source  for  which  pollutant  there  is  no 
applicable  pretreatment  requirement  in 
effect,  the  applicant  must  demonstrate 
that  sources  introducing  waste  into  the 
POTW  are  in  compliance  with  all 
applicable  pretreatment  requirements, 
the  applicant  will  enforce  those 
requirements,  and  the  POTW  has  in 
effect  a  pretreatment  program  which,  in 
combinaUon  with  the  POTWs  own 
treatment  processes,  removes  the  same 
amount  of  the  toxic  pollutant  as  would 
be  removed  if  the  POTW  were  to  apply 
secondary  treatment  and  had  no 
pretreatment  program  for  the  pollutant. 

(4)  At  the  time  the  301(h)  modification 
becomes  effective,  the  applicant  will  be 
discharging  effluent  which  has  received 
at  least  primary  or  equivalent  treatment 
and  which  meets  water  quality  criteria 
established  under  CWA  section 
304(a)(1)  after  initial  mixing  in  the 
waters  surrounding  or  adjacent  to  the 
point  at  which  the  effluent  is  discharged. 

(5)  No  modification  may  be  issued  for 
a  discharge  into  marine  waters  unless 
those  waters  exhibit  characteristics 
assuring  that  water  providing  dilution 
does  not  contain  significant  amounts  of 
previously  discharged  effluent  from  the 
POTW. 

(6)  No  permits  may  be  issued  for 
discharges  into  estuarine  waters  which 
exhibit  certain  specified  stressed 
conditions,  without  regard  to  whether 
the  applicant's  discharge  is  causing  or 
will  cause  those  conditions.  No  permits 
may  be  issued  for  discharges  into  the 
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New  York  Bight  Apex  under  any 
conditions. 

(7)  Any  POTW  that  had  a  contractual 
agreement  before  December  31, 1982,  to 
use  an  outfall  operated  by  another 
POTW  which  has  applied  for  or 
received  a  section  301(h)  modified 
permit  may  apply  for  a  301(h)  permit  in 
its  own  right  within  30  days  of  WQA 
enactment. 

(8)  Certain  provisions  of  the  WQA 
amendments  do  not  apply  to 
applications  which  received  final  or 
tentative  approval  before  enactment  of 
the  WQA.  liiese  permits  will,  however, 
be  subject  to  the  new  section  301(h) 
requirements  upon  permit  renewal. 

Unless  noted  otherwise,  the  statutory 
citations  in  the  remainder  of  this 
preamble  will  refer  to  section  301(h)  of 
the  CWA  and  its  various  subsections,  as 
amended  by  the  WQA,  rather  than  to 
section  303  of  the  WQA. 

C.  Regulatory  Development 

EPA  initially  promulgated  regulations 
implementing  section  301(h)  of  the  CWA 
on  June  15, 1979  (44  FR  34784;  40  CFR 
part  125,  subpart  G).  Those  regulations 
were  challenged  in  part  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit.  As  a  result,  the  Court 
invalidated  three  provisions  of  the 
regulations  in  Natural  Resources 
Defense  Council.  Inc.  v.  EPA  ("NRDC"). 
656  F.2d  768  (DC  Cir.  1981). 

In  response  to  the  statutory 
amendments  of  the  MV\rrCGA  and  the 
results  of  the  NRDC  suit.  EPA 
promulgated  amendments  to  the  section 
301(h)  regulations  on  June  8, 1982  (47  FR 
24918).  The  preamble  to  those  final 
amendments  explains  the  results  of  the 
lawsuit,  the  MWTCGA  statutory 
changes,  and  the  ensuing  regulatory 
amendments.  On  November  26, 1982, 
EPA  promulgated  further  amendments 
to  the  section  301(h]  regulations  (47  FR 
53666).  These  amendments  were 
intended  to  reflect  EPA's  program 
experience,  to  respond  to  Executive 
Order  12291,  and  to  respond  to  the 
September  11, 1981,  rulemaking  petition 
from  the  Pacific  Legal  Foundation. 

The  current  part  125.  subpart  G 
regulations  (i.e.,  prior  to  today's 
proposed  amendments)  require  a  POTW 
seeking  a  section  301(h)  modified  permit 
to  demonstrate  the  following: 

(1)  There  is  an  applicable  water 
quality  standard  specific  to  the 
pollutants  for  which  the  modification  is 
sought; 


(2)  The  modified  requirements  will  not 
interfere  with  the  attainment  of  water 
quality  which  protects  public  water 
supplies,  provides  a  balanced 
indigenous  population  of  shellfish,  fish 
and  wildlife,  and  allows  recreational 
activity; 

(3)  It  has  established  a  system  to 
monitor  impacts  on  aquatic  biota,  to  the 
extent  practicable; 

(4)  The  modified  requirements  will  not 
result  in  additional  requirements  on 
other  point  or  nonpoint  sources; 

(5)  All  applicable  pretreatment 
requirements  for  sources  introducing 
wastes  into  the  POTW  will  be  enforced; 

(6)  It  has  established  a  schedule  of 
activities  to  eliminate  the  introduction  of 
toxic  pollutants  into  the  POTW  from 
nonindustrial  sources,  to  the  extent 
practicable; 

(7)  There  will  be  no  new  or 
substantially  increased  discharges  from 
the  point  source  of  the  pollutants  to 
which  the  modification  applies  above 
the  discharge  volumes  specified  in  the 
permit. 

POTWs  receiving  301(h)  variances  are 
required  to  develop  and  implement 
effluent,  receiving  water,  and  biological 
monitoring  programs.  Permittees  that 
have  known  or  suspected  industrial 
sources  of  toxic  pollutants  are  required 
to  have  an  approved  pretreatment 
program  in  accordance  with  40  CFR  part 
403  and  are  required  to  meet  NPDES 
permit  requirements,  including  the  use  of 
appropriate  biological  techniques  (such 
as  whole  effluent  toxicity  testing,  where 
necessary;  49  FR  9016.  March  9. 1984)  as 
a  complement  to  chemical  specific 
analyses  to  assess  effluent  toxicity, 
which  can  lead  to  a  modification  in 
permit  limitations. 

The  purpose  of  monitoring  toxic 
pollutants  and  pesticides  in  the  POTW 
effluent  is  to  emphasize  the  detection  of 
toxic  pollutants  and  relate  discharge 
characteristics  to  receiving  water 
quality,  to  evaluate  treatment  plant 
performance  and  comphance  with 
effluent  hmitations  in  permits,  and  to 
determine  the  effectiveness  of  toxics 
control  programs  required  for  both 
industrial  and  non-industrial  sources 
discharging  to  the  POTW.  The  301(h) 
regulations  also  require  an  analysis  by 
the  applicant  of  whether  treatment  of  a 
POTW's  discharge  at  less  than 
secondary  treatment  levels  will  require 
other  point  or  nonpoint  pollutant 
sources  to  increase  their  treatment 
levels  or  apply  additional  controls. 


Today,  EPA  is  proposing  amendments 
to  the  regulations  to  reflect  program 
experience,  to  implement  the 
requirements  of  the  Wafer  Quality  Act, 
and  to  clarify  the  permit  renewal 
process. 

D.  Status  of  Permit  Decisions 

EPA  received  208  permit  applications 
by  the  statutory  deadline  of  Dkecember 
29. 1982.  As  of  the  end  of  1988. 142 
permit  modifications  had  been  finally 
denied  or  withdrawn,  and  48  had 
received  final  EPA  approval.  EPA  has 
not  reached  decisions  on  the  remaining 
18  permit  apphcations.  A  number  of  the 
48  modified  permits  will  expire  in  the 
near  future.  These  permittees  should 
begin  to  consider  how  they  intend  to 
comply  with  the  new  proposed 
regulatory  requirements.  In  particular, 
they  should  give  early  consideration  to 
the  new  requirements  in  proposed 
S§  125.60  (primary  or  equivalent 
treatment)  and  125.65  (urban  area 
pretreatment  program),  including  the 
possible  need  to  develop  local  limits  or 
require  additional  treatment  to  satisfy 
the  latter  provision,  as  discussed  below. 

E.  Organization  of  Preamble 

Section  II  of  this  preamble  discusses 
the  EPA's  proposed  changes  to  the 
existing  regulations  in  response  to  the 
statutory  amendments.  Section  III 
contains  a  section-by-section  analysis  of 
the  proposed  regulations,  indicating 
where  changes  have  been  proposed  to 
the  existing  regulations  and  the 
reasoning  for  Uie  changes.  Section  IV 
addresses  comphance  of  the  proposed 
regulations  with  Executive  Order  12291. 
Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act.  The  agency 
has  completed  analyses  of  the  scope 
and  magnitude  of  impacts  related  to 
these  proposed  regulatory  changes. 
More  detail  regarding  these  impacts  can 
be  found  in  Section  IV  or  in  the 
Economic  Impact  Analysis  (EIA)  and  the 
Information  Collection  Request  (ICR). 

n.  Response  to  the  Statutory 
Amendments 

The  following  is  a  description  of 
today's  proposed  changes  to  the 
regulations  implementing  section  301(h), 
as  summarized  in  the  table  below.  The 
discussion  is  organized  according  to  the 
subsections  of  section  303  of  the  WQA. 
Citations  to  parts  of  the  part  125, 
subpart  G  regulations  in  the  discussion 
below  refer  to  the  section  numbers  of 
the  regulations  as  renumbered  under 
today's  proposal. 
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PropoMd  Subpar 
G  RMtMon 


125.56 

125.57 _.. 

125.5e.._.... 
125.5» 

125  80 

125.81 „. 

125.62 


125.83. 

12584 

125  65. 

125.ee 

12567 


125  68 

App«ndb(. 


Contanls  o(  Revtsad  Section 


Scop*  tod  Purpose ■-■■-- 

Ltwaovermog  ssuance  o<  •  section  301  (h)  modified  pemwt 


Qeneral. 


Primery  of  equivalent  treetmeot  requirement* _ 

ExMence  o«  ind  compdence  wrtti  appucacie  witor  quaHty 
■tiffdente. 

Altanmeni  or  memtaoance  o<  water  quality  wNt^  assure* 
protection  ol  water  Maplwa,  and  If»  protection  and  prop- 
agation o«  a  balanced,  lyfigenou*  popuJatwn  o<  »hertfi»^ 
nit\  and  witdWe,  and  aflowa  recreational  activrties 

Estabiialimeni  tH  a  monUoiIng  program 

Etlect  Ol  diactiarge  on  other  point  and  nonpoini  source* 

Urt»i  area  pretreaiment  program — 

Toxica  control  prtsgram 


hxraaaa  m  affluent  volume  or  amount  o<  pottutants  dto- 

chargad 

Special  condition*  lor  section  301(h)  mod.fted  permrta... 

Applicant  queadonnaira  fw  modrfication  ot  secondary  traat- 

mer^t  requaementa. 


Currem  Subpart  Q 


125.56. 
125.57.. 

125.58.. 
125.56.. 


125.60.. 
125.61.. 


.(  125.67 — 
{  Appendix. 


Changes  to  Currant  Subpart  0 


Unchanged. 

Incorporates  new  Water  Quality  Act  (Pub.  L.  100-4)  profit- 

Siona. 
Adda  and  ciarKiea  delinltiona. 
Anwnded  to  conform  to  new  statutory  requirementa  and 

adds  reapplication  procedure*. 
^4ew  section. 
Redeaqnated.  othenwiae  unchanged. 

Amended  to  conform  to  new  statutory  requiromenta;  radea- 
igrfated. 

Amended  to  conform  to  new  atatuto«y  requirementa;  redes- 
ignated. 

Redesignated,  othenwise  unchanged 

New  section. 

Amended  lo  update  deadlines  for  pretreatment  program 
approval,  redesignatad. 

Redeeignated,  othennrise  unchanged 

Minor  conforrrwig  changea;  redesignated. 

Amended  to  conaoMat*  into  one  combined  questionnaire. 


WQA  section  303(a).  amending  CWA 
section  301(h)(2):  Previously,  this  »ection 
required  a  demonstration  that  the 
applicant's  discharge  will  not  interfere 
with  the  attainment  or  maintenance  of 
water  quality  which  assures  protection 
of  public  water  supplies  and  the 
protection  and  propagation  of  a 
balanced  Indigenous  population  (BIP)  of 
fish,  shellfish,  and  wildlife,  and  allows 
recreational  activities.  Under  the  WQA 
amendments,  the  applicant  must  now 
demonstrate  that  there  will  be  no  such 
interferences  attributable  to  its  own 
modified  discharge,  alone  or  in 
combination  with  pollutants  from  other 
sources. 

Under  the  existing  section  301(h) 
regulations  (8  125.62(0),  EPA  already 
considers  the  combined  effects  of  the 
modified  discharge  and  other  pollutant 
sources  when  evaluating  compliance 
with  the  requirements  of  301(h)(2). 
Specifically,  under  S  125.62(f),  the 
applicant  must  demonstrate  compliance 
with  the  requirements  in  the  rest  of 
S  125  62  unless  it  can  show  that  the 
failure  to  meet  those  requirements  Is 
entirely  attributable  to  other  sources.  In 
other  words,  the  applicant  is  already 
required  to  make  these  water  quality 
demonstrations  with  respect  to  its 
discharge  alone  or  in  combination  with 
those  from  other  sources;  it  is  released 
from  these  requirements  only  if  it  can 
show  that  the  interferences  are  entirely 
attributable  to  the  other  sources.  The 
current  regulations  are  thus  already 
fully  consistent  with  the  requirement 
added  by  WQA  section  303(a). 
Nevertheless,  because  this  is  now  a 
statutory  requirement.  EPA  is  proposing 
to  add  language  to  }  12562(0  to  clarify 


this  issue.  This  new  language  makes 
clear  that  it  is  not  sufficient  to 
demonstrate  that  an  applicant's  own 
modified  discharge  will  not  interfere 
with  the  attainment  or  maintenance  of 
water  quality  as  specified  in  the 
remainder  of  \  125.62.  Instead.  EPA  will 
evaluate  such  compliance  based  on  the 
combined  effects  of  the  applicant's 
modified  discharge  and  pollutants  from 
other  sources. 

WQA  section  303(b),  amending  CWA 
section  307(h)(3):  This  section  states  that 
the  scope  of  monitoring  under  section 
301(h)  is  to  be  limited  to  only  those 
scientific  investigations  necessary  to 
study  the  effects  of  the  applicant's 
proposed  discharge.  The  specific 
monitoring  programs  to  be  implemented 
by  individual  applicants  are  developed 
on  a  case-by-case  basis. 

The  requirements  for  monitoring 
programs  under  the  existing  regulations 
are  in  fact  already  generally  focused  on 
the  effects  of  the  applicant's  discharge 
{see.  e.g.,  i  125.63(b),  which  provides 
that  the  program  shall  be  adequate  to 
evaluate  the  impact  of  the  discharge  on 
marine  biota,  and  S  125.63(a)(l)(iv), 
which  provides  that  the  frequency  and 
extent  of  monitoring  programs  should  be 
determined  after  taking  into  account  the 
nature  of  the  discharge  and  potential 
impacts  on  receiving  waters;  see  also 
S  125  63(a)(1)).  However,  to  make  this 
new  statutory  limitation  an  explicit 
requirement,  EPA  proposes  adding  this 
limitation  to  §  125.63  of  the  regulations. 
As  in  the  past,  the  rationale  for  and 
scope  of  301(h)  monitoring  programs  v^nll 
be  discussed  in  the  301(h)  decision 
document  and  supporting  record  for 
each  permit  decision. 


WQA  section  303(c).  amending  CWA 
section  301(h)(6):  This  amendment  adds 
a  new  requirement,  the  urban  area 
pretreatment  program,  to  section  301(h). 
This  requirement  applies  only  to 
POTWs  serving  a  population  of  50.000  or 
more,  and  only  with  respect  to  toxic 
pollutants  introduced  by  industrial 
dischargers.  Under  this  provision,  each 
such  applicant  must  demonstrate,  for 
each  toxic  pollutant  Introduced  by  an 
industrial  discharger,  that  It  either  (1) 
has  an  "applicable  pretreatment 
requirement"  in  effect  or  (2)  has  in  effect 
a  program  that  achieves  "secondary 
removal  equivalency,"  as  described 
further  below.  This  new  statutory 
requirement  complements  the  toxics 
control  program  requirements  contained 
in  the  existing  section  301(h)  regulations 
(5125.66). 

Section  301(h)(6)  as  amended  also 
requires  POTWs  to  demonstrate  that 
industrial  sources  are  in  compliance 
with  all  of  their  pretreatment 
requirements,  including  numerical 
standards  set  by  local  limits,  and  that 
those  requirements  will  be  enforced. 
This  part  of  section  301(h)(6) 
complements  the  existing  requirement  In 
section  301(h)(5)  for  applicants  to 
demonstrate  that  all  applicable 
pretreatment  requirements  for  sources 
introducing  waste  into  a  POTW  will  be 
enforced. 

The  requirement  for  POTWs  to 
demonstrate  that  industrial  sources  "are 
in  compliance"  with  all  pretreatment 
requirements  will  not  necessarily 
require  a  demonstration  that  100  percent 
of  industrial  sources  are  in  compliance. 
For  urban  area  POTWs  with  significant 
numbers  of  industrial  users,  at  any  given 
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time,  it  is  Ukeiy  tbat  af  least  one  or  more 
of  thoa*  asers  will  be  out  of  compliance. 
Adopting  as  ioterpretation  reqtiiring  180 
percent  compliance  would  be 
impractical  and  could  effectively 
prohibit  30t(h)  waiver  availability  for 
large  POTWt. 

Lnttead.  EPA  believe  it  la  appropriate 
to  consider,  on  a  case-by-case  basis,  the 
number  and  nature  of  tbe 
noncompiiancas.  It  is  reasonable  not  to 
deny  modificationa  to  POTWa  that  are 
diligently  irapleoienting  a  pretreatment 
program  merely  because  there  is  an 
insubstantial  degree  of  noncompliance 
with  pretreatment  requirements  by 
industrial  users.  Instead,  EPA  will 
exercise  discretion  hi  determining  the 
significance  of  the  noncompliances  and 
will  examine  tbe  measures  the  POTW  is 
taking  to  sssure  compliance  and 
implement  an  effective  pretreatment 
program.  This  interpretation  is 
consistent  with  the  directives  in  a 
Senate  Report  on  an  earlier  version  of 
the  bill  Uee  S.  Rep.  ^4a  1128,  QBth  Omg.. 
Ist  Sess.  14  [1985]). 

To  implement  these  new 
requirements,  EPA  proposes  to  add 
§  125.65  to  the  regulations  and  to  add  or 
revise  certain  definitions  in  1 125.5& 
The  term  "toxic  pollutant"  is  defined  in 
the  existing  301(b]  regulations 
(S  125.5fl.(aa]).  and  today's  proposal 
would  not  change  that  definition.  As  a 
result,  under  that  definition,  the 
requirements  of  proposed  }  125.65 
would  apply  to  the  126  priority 
pollutants  listed  in  40  CFR  401.15.  In 
addition,  proposed  ( 125.65(a](2] 
clarifies  the  relationship  of  the  toxics 
control  requirements  contained  in 
proposed  S  125.65  and  the  existing 
general  pretreatment  requirements  in  40 
CFR  part  403.  This  provision  makes 
clear  that  the  requirements  of  proposed 
§  125.65  are  to  apply  in  addition  to  any 
applicable  pretreatment  requirements 
contained  in  40  CFR  part  403.  Nothing  in 
proposed  8  125.65  is  intended  to  waive 
or  relax  the  40  CFR  part  403 
requirements. 

1.  Applicable  Pretreatment  Requirement 
in  Effect 

The  first  manner  in  which  an 
applicant  may  satisfy  proposed  {  125.65 
is  to  show  that  tfiere  is  an  "applicable 
pretreatment  requirement**  in  effect  for  a 
toxic  pollutant.  AppKcable  pretreatment 
requirements  may  take  the  form  of 
federal  categorical  pretreatment 
standards  promolgated  by  EPA  under 
section  307  of  the  Act,  local  limits 
developed  in  accordance  with  40  CFR 
part  403.  or  a  combination  of  both. 

A  combination  of  both  types  of 
pretreatment  standards  will  often  be 
required  in  order  to  satisfy  section 


30t(h)(6)  as  B  collective  "appltcable 
pretreatment  requb^ment."  Categorical 
standards  and  local  KmAB  are  distinct 
and  complenientary  ^ppes  of 
pretreatment  standards.  Categorical 
standards  are  nationally  onifbrm, 
technology-based  ttnrits  developed  for 
specific  industries.  In  contrast,  under  40 
CFR  part  40a.  POTWs  must  develop 
local  limits  for  all  Induatrial  sounces  as 
necessary  to  prevent  interference  and 
pass-through  and  to  tmplepieat  die 
specific  prohibitions  of  m  CFR  403.5(b). 
Under  today's  prc^osal.  POTWs  may 
also  need  to  develop  local  limits  to 
ensure  that  the  requirements  of  %  125  J2 
are  satisfied  (see  proposed  1 125.66(c]). 
Thus,  the  existence  of  categorical 
standards  that  cover  certain  industrial 
dischargers  does  not  relieve  a  POTW  of 
any  obligation  it  may  have  to  develop 
local  limits  for  those  industrial 
dischargers  or  others.  In  additioB,  where 
an  industrial  discharger  is  subject  to 
both  a  categorical  standard  and  a  local 
limit,  flie  more  stringent  of  the  two  Omits 
applies. 

Moreover,  to  qualify  as  an  "applicable 
pretreatment  requirement"  a 
requirement  or  set  of  requirements  must 
apply  to  all  industrial  (fischargers 
introducing  the  toxic  pollutant  Into  the 
POTW.  A  toxic  pollutant  often  may  be 
introduced  by  several  Industrial  sources, 
some  of  whidi  are  subject  to  a 
categorical  standard  for  that  polhitant, 
and  some  of  which  are  not.  In  sudi 
cases,  in  order  to  show  that  there  is  an 
"applicable  pretreatment  requirement" 
in  effect,  applicants  would  need  to 
develop  local  limits  to  ensure  that  all 
industrial  users  introducing  the  toxic 
pollutant  into  the  POTW  are  subject  to 
applicable  pretreatment  requirements. 

In  light  of  the  above.  EPA  proposes  to 
define  an  "applicable  pretreatment 
requirement"  for  a  toxic  pollutant  as  one 
that  consists  of  the  following  two 
elements  (9  125.65(c}):  (a)  As  to  each 
industrial  discharger  to  the  applicant's 
treatment  works  for  which  there  is  no 
appUcable  categorical  pretreatment 
standard  for  the  toxic  pollutant  a  local 
limit  or  limits  on  the  toxic  pollutant 
satisfying  the  requirements  of  40  CFR 
part  403  and  ensuring  that  the 
requirements  of  \  125.62  will  be  met 
and  (b]  as  to  each  induatrial  discharger 
to  the  applicant's  treatment  works  that 
is  covered  by  a  categorical  pretreatment 
standard  for  the  toxic  pollutant  the 
categorical  standard  plus  a  local  limit  or 
hmits  as  necessary  to  satisfy  40  CFR 
part  403  and  S  125.02.  Put  another  way. 
EPA  win  find  that  there  is  an 
"appHcable  pretreatment  requirement" 
for  a  toxic  poHutant  in  satisfaction  of 
section  301(h)(6)  only  under  the 
followhig  conditionr  First,  for  each 


industrial  discharger  thet  is  not  covered 
by  a  categorical  pretreatment  standard 
for  that  pollutant,  there  must  in  aR  cases 
be  a  local  hmit  on  the  poDutant 
approved  by  EPA  pursuant  to  the 
requirements  of  40  CFR  part  403  and  the 
requirements  of  9  125.62;  second,  even 
for  facilities  that  are  subject  to  a 
categorical  standard  for  the  pollutant, 
there  must  be  an  EPA  approved  local 
limit  on  the  pollutant  which  satisfies  40 
CFR  part  403  and  9  129.62. 

In  addition.  POTWs  seeking  to 
demonstrate  that  they  have  an 
applicable  pretreatment  requirement  in 
effect  for  a  particular  toxic  pollutant  by 
relying  on  local  Umits  for  tbist  poihitant 
must  demonstate  that  the  local  limits  are 
adequate  and  enforceable.  Under 
proposed  1 125.SS(c)t2l,  EPA  may 
require  local  limits  to  be  revised  where 
necessary  to  satisfy  the  requirements  of 
both  40  CFR  part  403  and  9  125.62.  EPA 
refers  applicants  to  the  technical 
guidance  document  issued  by  EPA  in 
December.  1967  for  the  purposes  of  40 
CFR  part  403  (U.S.  Environmental 
Protection  Agency  Office  of  Water 
Enforcement  and  Pennits.  Guidance 
Manual  tm  the  Development  and 
Implementation  of  Local  Discharge 
Limitations  Under  the  PretreatmcBt 
Program.  Decenber  1987.  355  pp.).  As  lo 
the  requirements  of  §  125jB2.  EPA's 
review  of  a  301(h)  apptication  might 
reveal,  for  example,  that  more  stringent 
pretreatment  is  necessary  to  assure 
protection  of  a  balanced  mdigenous 
population  of  fish,  shellfish,  and  wildlife 
under  9  125.6^c),  Simitariy,  under 
proposed  9  125.62(a),  3(n(h)  applicants 
must  demonstrate  that  applicabie  water 
quality  standards  or  EPA  water  quality 
criteria,  as  appropriate,  urill  be  met  at 
and  beyond  the  boimdary  of  the  Zone  of 
Initial  Dilution  (ZID)  under  critical 
environmental  and  treatment  plant 
conditions.  Section  SOlfh)  modified 
permits  held  by  POTWs  will  contain 
effluent  limits  based  on  these  and  (Tther 
requirements:  in  turn,  each  POTW  must 
demonstrate  that  there  are  local 
pretreatment  requirements  hi  place  that 
will  allow  H  to  meet  those  permit  limits. 
These  retpiirements  are  subject  to 
approval  by  the  Administrator  as  part  of 
the  301(h)  review  process, 

2.  Secondary  Removal  Equivalency 

The  second  manner  in  which  an 
applicant  may  satisfy  proposed  9  125.65 
is  to  demonstrate  that  the  combination 
of  its  own  treatment  phis  pretreatment 
by  industrial  dischargers  achieves 
"secondary  removal  equivalency." 
Applicants  must  make  this 
demonstration  whenever  they  cannot 
show  that  a  toxic  pollutant  introduced 
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by  an  Industrial  dischargar  Is  subject  to 
an  "applicable  pretreatnent 
requirement"  in  effect 

This  proposed  regulatory  provision  is 
intended  to  implement  the  new 
requirement  in  section  301(h)(6)  that, 
where  there  is  no  applicable 
pretreatment  requirement  in  effect  for  a 
toxic  pollutant,  appHcants  must 
demonstrate  that  they  have  in  effect  the 
following: 

(A)  pretreatment  program  which.  In 
combination  with  the  treatment  of  discharges 
from  such  works,  removes  the  same  amount 
of  such  pollutant  as  would  be  removed  If 
such  works  were  to  apply  secondary 
treatment  to  discharges  and  if  such  works 
had  no  pretreatment  program  with  respect  to 
such  pollutant. 

EPA  has  tenned  this  the  "secondary 
removal  equivalency"  requirement,  and 
proposes  to  add  the  definition  of  that 
term  in  S  125.58(w). 

Secondary  treatment  is  intended  to 
control  conventional,  non-toxic 
pollutants  (40  CFR  part  133).  However, 
where  secondary  treatment  is  applied,  a 
certain  amount  of  the  toxic  pollutants  in 
the  wastewater  is  also  removed.  In 
essence,  this  part  of  section  301(h)(6) 
requires  a  program  that  achieves  the 
same  amount  of  toxic  pollutant  removal 
(considering  both  the  pretreatment  and 
the  applicant's  own  treatment  at  below 
secondary  levels)  as  would  be  achieved 
if  the  applicant  were  to  apply  secondary 
treatment  and  there  were  no 
pretreatment  requirements  covering  the 
pollutant. 

Under  today's  proposal  to 
demonstrate  secondary  removal 
equivalency,  an  applicant  would  need  to 
use  a  secondary  treatment  pilot  plant. 
By  diverting  part  of  its  influent  to  the 
pilot  plant  the  applicant  would 
empirically  determine  the  incremental 
amount  of  a  toxic  pollutant  that  would 
be  removed  from  the  Influent  if  the 
applicant  were  to  apply  secondary 
treatment  The  applicant  would  then 
demonstrate  to  EPA  that  it  has  a 
pretreatment  program  in  effect  which,  in 
combination  with  its  own  treatment 
processes,  ensures  at  least  that  amount 
of  toxic  pollutant  removal  from  the 
POTW's  discharge.  This  demonstration 
would  likely  require  the  POTW  either  to 
install  additional  treatment  or  to 
develop  or  revise  local  pretreatment 
limits. 

More  specifically,  for  "secondary 
removal  equivalency,"  the  statute 
requires  a  showing  that  the  amount  of  a 
toxic  pollutant  removed  by  the 
applicant's  existing  treatment  plus  its 
pretreatment  program  is  equivalent  to 
the  amount  of  that  pollutant  that  would 
be  removed  if  the  applicant  were  to 
apply  secondary  treatment  and  if  the 


applicant  had  no  pretreatment  program 
at  all  with  respfect  to  the  pollutant.  This 
can  be  represented  as  follows: 

POTW  existing  treatment  +  industrial 
pretreatment  =  POTW  existing 
treatment  upgraded  to  secondary 
treatment  +  no  industrial  pretreatment 

ETA  recognizes,  however,  that  it 
would  be  much  simpler  for  applicants  to 
perform  this  empirical  demonstration  by 
using  a  pilot  plant  to  apply  secondary 
treatment  to  the  applicant's  regular 
influent— /.e.,  influent  that  has  already 
received  industrial  pretreatment  in 
accordance  with  the  requirements  of  40 
CFR  part  403.  This  approach  would  alter 
the  above  showing  as  follows: 

POTW  existing  treatment  +  industrial 
pretreatment  upgmded  to  secondary 
treatment  =  POTW  existing  treatment  -(- 
industrial  pretreatment 

EPA  has  determined  that  the 
empirical  demonstration  of  secondary 
removal  equivalency  using  influent  that 
has  received  industrial  pretreatment 
would  be  conservative — i.e..  it  would 
overstate  the  amount  of  toxic  pollutant 
that  would  be  removed  by  applying 
secondary  treatment  as  compared  with 
an  empirical  demonstration  using 
influent  that  has  not  received  industrial 
pretreatment  since  the  demonstration 
takes  into  account  the  toxic  pollutants 
removed  through  the  industrial 
pretreatment  program-  Therefore,  under 
today's  proposal,  to  demonstrate 
secondary  removal  equivalency  using 
the  pilot  plant  approach,  the  applicant  is 
permitted  to  make  that  demonstration 
(although  it  need  not)  by  using  influent 
that  has  received  industrial 
pretreatment  (see  proposed 
S  125.58(w) — definition  of  "Secondary 
Removal  Equivalency"). 

EPA  refers  commentors  to  the 
Amended  Technical  Support  Document, 
which  is  located  in  the  public  record  for 
this  rulemaking,  and  provides  guidance 
and  illustrations  on  the  methods  that 
may  be  used  to  make  the  demonstration 
of  Secondary  Removal  Equivalency. 
WQA  section  303(d).  adding  CWA 
section  Xl(h)(9):  This  section  of  the 
WQA  adds  new  language  to  301(h) 
providing  that  at  the  time  the  waiver 
becomes  effective,  the  applicant  must  be 
discharging  effluent  that  has  received  at 
least  primary  or  equivalent  treatment 
and  that  meets  EPA  water  quality 
criteria  after  initial  mixing.  In  addition 
to  requiring  an  applicant  to  demonstrate 
that  its  discharged  effluent  has  received 
primary  or  equivalent  treatment 

S  125.60  would  also  require  applicants  to 
monitor  to  ensure  compliance  with  this 
treatment  requirement  based  on  the 
monthly  average  results  of  the 

monitoring.  To  implement  the  primary  or 


equivalent  treatment  provision,  EPA 
proposes  to  add  S  125.60  to  regulations. 
WQA  section  303(d)  defines  primary 
or  equivalent  treatment  as  "treatment  by 
screening,  sedimentation,  and  skimming 
adequate  to  remove  at  least  30  percent 
of  the  biochemical  oxygen  demanding 
[BOD)  material  and  of  the  suspended 
solids  [SSJ  in  the  treatment  works 
influent,  and  disinfection,  where 
appropriate."  In  light  of  WQA  section 
303(d).  EPA  believes  that  a  definition  of 
"primary  or  equivalent  treatment"  is 
necessarj',  and  proposes  to  define  this 
term  in  S  125.58(q)  exactly  as  it  is 
defined  in  the  WQA. 

EPA  believes  that  the  terms 
"sedimentation"  and  "skimming" 
include  a  range  of  treatment  techniques. 
For  example,  these  techniques  would 
Include  coagulation  and  precipitation 
(physical  adjuncts  to  sedimentation), 
and  flotation  and  subsequent  removal 
by  skimming.  These  techniques  would 
be  adequate  forms  of    eatment  under 
section  303(d)  and  today's  proposed 
regulations  (§5  125.58(r)  and  125.60)  as 
long  as  they  satisfy  the  stated 
conditions  for  no  less  than  30  percent 
BOD  and  SS  removal. 

WQA  section  303(d)  also  requires  (in 
new  CWA  section  301(h)(9)),  at  the  time 
the  wavier  becomes  effective,  that 
discharges  meet  water  quality  criteria 
estabished  by  EPA  under  CWA  section 
304(a)(1)  of  the  Act  after  initial  mixing  in 
the  waters  surrounding  or  adjacent  to 
the  point  of  discharge.  In  general.  CWA 
section  304(a)  criteria  serve  only  as 
guidance  to  the  States.  States  may  base 
their  development  of  water  quality 
standards  on  the  304(a)  criteria  as 
modified  to  reflect  site-specific 
conditions  or  on  other  scientifically 
defensible  methods  (see  40  CFR 
131.11(b)).  In  addition,  water  quality 
standards  are  subject  to  EPA  approval, 
and  are  approved  by  EPA 
notwithstanding  differences  with  the 
304(a)(1)  criteria  where  they  are  deemed 
appropriate  with  respect  to  local 
conditions. 

Accordingly,  EPA  believes  that 
Congressional  intent  behind  this  part  of 
section  301(h)(9)  will  best  be  satisfied  if 
the  apphcant  demonstrates  compliance 
with  directly  corresponding  numerical 
water  quality  standards.  Instead  of 
section  304(a)(1)  criteria,  where  such  an 
EPA-approved  numerical  standard 
exists  for  a  pollutant  If  there  is  no 
directly  corresponding  numerical  water 
quality  standard  with  respect  to  a 
pollutant  then  applicants  would  need  to 
demonstrate  compliance  with  the 
304(a)(1)  criteria.  For  example,  in  some 
cases  there  is  a  numerical  water  quality 
standard  for  a  group  of  chemicals,  such 
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as  total  toxic  metali.  and  tiiere  is  a 
304(a)(1)  criterion  for  s  specific 
inorganic  chemical,  such  as  cadniiimi. 
The  applicant  woiiid  be  required  to  meet 
the  304(a)(1)  criterion  for  cadmium  since 
it  refers  to  a  specific  chemical  rather 
than  to  a  group  of  chemicals.  Thns, 
applicants  would  need  tp  demonstrate 
compbance  with  the  304(a)(1)  criterion, 
not  the  water  quality  standard. 

This  approach  is  adopted  today  in 
proposed  5  125.62(a)(1)  (i)  and  (H).  In 
addition,  proposed  9  125.62(a){l)(iii) 
makes  it  clear  that  the  requirements  in 
fi  125.62  to  meet  water  quality  standards 
or  criteria  apply  in  addition  to  any 
requiremente  to  meet  water  quality 
standards  in  1 125.61  and  that  these  new 
requirements  do  not  waive  or  substitnte 
for  reqtJirements  in  5  125.61.  If  the 
requirements  of  the  two  sections  differ, 
the  more  stringent  would  apply. 

EPA  believes  that  Congress  did  not 
intend  to  deny  301(h)  waivers  in  cases 
where  numerical  water  quality 
standards  have  been  adopted  and 
approved  by  EPA  as  replacements  for 
the  304(aXl)  criteria  and  the  applicant 
demonstrates  compliance  with  those 
standards  at  the  boundary  of  the  ZUJ. 
Instead,  Congress  appears  to  have 
added  the  requirement  in  section 
301(h)(9)  to  ensore  at  least  a  general 
level  of  protection  embodied  in  EPA's 
water  quahty  criteria  in  cases  where  a 
full  range  of  water  quality  standards 
corresponding  to  those  criteria  have  not 
been  adopted.  Therefore,  compliance 
with  an  BPA-approved  nomerical  water 
quality  standard  for  a  perticuiar 
pollutant  ia  sufficient  nnder  today's 
proposal,  regardfess  of  whether  the 
standard  is  more  or  less  stringent  than 
the  corresponding  criterion  under 
section  304(aKl]- 

The  section  304(8)(1)  criteria  for  the 
protection  of  aqnatic  life,  and  human 
heahh  for  non-careinogei^  poUntants. 
recommend  numeric  valoes  for  ambient 
levels  of  the  pollutant  in  many,  but  not 
all.  cases  (e  g..  specific  maximum  or  24- 
honr  average  concentration  levels).  EPA 
believes  thst  these  numeric  values, 
where  specified,  are  the  feveh  that 
section  301(h)  appRcants  should  be 
required  to  meet  to  satisfy  the  statutory 
requirements  to  "meet"  tfie  section 
304(a)(1)  criteria,  bi  cases  where  a 
section  304(al(l)  criterion  for  tfie 
protection  of  aqio^ic  life  or  for  the 
protection  of  haman  heaMt  Im  non- 
carcinogenic  poUutants  does  not 
recommend  ■  namerie  level,  there  is  no 
section  304(a)(1)  criterion  for  the 
applicant  to  "meet,"  ami  the  apfrficant 
would  net  ba  teqaind  to  do  m> 
AtOBBdiOfjfy,  vadar  tada^'a  propoaed 
rula,  an  ^pttcaat  "meats"  the  section 


304(a)(1)  criteria  for  aquatic  Kfe  and 
human  health  for  non-carcinogenic 
poHutants  where  it  meeta  the 
recommended  vaioes,  if  any,  specified  in 
the  section  3(M(aKl)  criteria  for  ambient 
levels  of  the  pollutant 

In  the  case  of  carcinogens.  EPA's 
section  304(a)tl)  human  health  criteria 
for  carcinogenic  poHutants  recommend  a 
concentration  of  zero  for  the  maximum 
protection  of  human  healdi.  TKe  section 
304(a)(1)  criteria  documents  for 
carcinogens  also  present  information  on 
the  range  of  pollutant  concentrations 
that  correspond  to  incremental  cancer 
risks  of  lO'*.  lO'*.  and  IC  (i.e.,  one 
additional  case  of  cancer  over  a  lifetime 
in  a  population  of  one  hundred 
thousand,  one  million,  and  ten  million) 
at  specified  expostira  patterns. 

Because  a  zero  level  is  essentially 
unattainable,  nnder  section  303  of  tlie 
CWA  EPA  has  approved  numeric  State 
water  quahty  criteria  for  carcinogens 
that  correspond  to  acceptable  risk 
ranges  abm-e  zero.  If  there  Is  such  an 
EPA-approved  mimeric  State  water 
quality  standard  for  a  particular 
pollutant  then  as  previously  discussed, 
a  demonstration  of  compliance  with  that 
standard  would  be  sufficient.  See. 
proposed  §  125.C2(a){1)(i). 

However,  hi  the  absence  of  an  EPA- 
approved  ntimeric  State  water  qnaHty 
standard  or  translator  procedure  for  a 
particular  polhitant  it  will  be  necessary 
for  applicants  to  demonstrate 
compliance  with  the  applicable  section 
304(a)(1)  criteria.  See.  proposed 
S  125.e2(a)(l)(ii).  Given  that  tke  level  of 
zero  recommended  in  the  EPA  criteria 
for  carcinogenic  poUntants  ia  essentially 
unattainable.  EPA  will  deterrmne  an 
appropriate  non-rero  level  of  risk  in  this 
circumstance  by  cunstdei  iiig  all  relevant 
information.  EPA  wrif  then  use  the 
section  304(a)(1)  criteria  docnments. 
supplemented  by  other  relevant 
information,  to  determine  the  specific 
pollutant  concentration  ftat  corresponds 
to  the  selected  risk  level. 

In  selecting  a  risk  levels  for  purposes 
of  this  regulatlan.  EPA  vaSl  consider 
whedier  there  are  EPA-approved  Slate 
water  quality  standartfs  in  the  particular 
State  for  other  carcinogenic  pollutants 
that  generally  reflect  ■  single  risk  level 
employed  by  the  State  in  its  water 
quality  standards  for  exposure  to 
caroinogens.  If  the  State  has  consistently 
employed  maeh  a  single  r^k  level  in 
establishing  its  water  qnalfty  standards. 
EPA  will  use  thit  risk  level  as  tbe  gt.e  on 
which  to  baae  namerie  Hmitatkwe  for 
the  carcinogenic  poHutant  tn  (|uestiuii. 
The  applicant  wmikf  need  to  sieet  diese 
limitations  to  show  Ibatit  "maetrthe 


(section  304(a)tl)}  criteria"  for  the 
particular  carctnogen. 

While  EPA  will  consider  whether  the 
Slate's  water  quality  standards  for  other 
carcinogenic  pollutants  reflect  a  level  of 
cxpostnr  consistently  corresponding  to 
a  single  risk  level,  the  risk  levels  for  the 
various  carcinogens  need  not  all  be 
exactly  the  same.  For  example,  it  may 
be  that  the  State  has  a  number  of  EPA- 
approved  standards  that  correspond  to  a 
level  of  1  X  10"*,  and  one  standard  that 
corresponds  to  a  level  of  1.5  X  10"*.  In 
that  case,  EPA  could  determine  that 
there  is  a  single  risk  level  consistently 
employed  by  the  State,  and  the  agency 
would  apply  that  risk  level  with  respect 
to  setting  limitations  on  the  carcinogen 
in  question.  On  the  other  hand,  if  a  State 
has  several  EPA-approved  water  quality 
standards  that  correspond  to  widely 
varying  risk  levels  [e^,  ItT*  in  some 
cases,  and  10~*  in  others)  EPA  would 
determine  that  there  is  no  shigle  risk 
level  consistently  employed  by  the 
State. 

Under  the  Agency's  water  quality 
standards  program.  States  are  currently 
required  to  develop  ntmwric  criteria  for 
the  priority  pollutants  (see  section 
303(c)(2)(B)  of  the  Clean  Water  Act). 
EPA  therefore  expects  that  many  or 
most  of  the  coastal  states  wiD  have  one 
or  more  EPA-approved  water  quality 
starxlards  for  carcint^erric  pollntants  by 
the  time  the  Agency  promulgates  today's 
rule  in  final  form,  or  shortly  thereafter. 

As  a  proposed  alternative  to  a  risk 
level  based  on  a  consistent  State  poKcy, 
the  apphcant  may.  at  its  option,  work 
with  the  State  to  have  the  State 
recommend  a  particular  risk  level  based 
on  a  demonstration  that  the 
recommended  level  ia  acceptable.  The 
State  would  bear  the  burden  of 
justifying  the  recommended  risk  level; 
i.e.,  the  State  would  need  to  explain  the 
basis  upon  which  it  believes  that  the 
reconunended  level  wfD  assure  the 
protection  of  human  health.  EPA  would 
consider  this  recommendation  but  In  all 
cases  EPA  will  make  the  final 
determination  of  which  risk  level  is 
acceptable. 

The  State's  recommendation  must 
demonstrate  to  the  satisfaction  of  the 
Administrator,  that  the  recommended 
level  is  sufficiently  protective  of  human 
health  in  light  of  the  exposure  and 
uncertainty  factore  associated  with  the 
estimate  of  the  actual  risk  posed  by  the 
appKcanf  s  discharge.  Exposure  factors 
would  mchjda,  for  example,  local 
patterns  offish  consumption,  cumulative 
effects  of  multiple  contaminants,  and 
local  population  sensitivities,  factors 
related  to  uncertainty  would  iodudte,  for 
example,  the  wei^  of  scientific 
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evidence  concerning  exposures  and 
healtli  eflecU  and  the  reliability  of 
exposure  data. 

The  State's  demonstration  should  be 
supported  by  sufficient  documentation 
to  allow  EPA  to  judge  the  scientific 
soundness  of  the  demonstratioa  The 
State  must  also  show  that  it  has  held  a 
public  hearing  to  review  the  selection  of 
the  risk  level.  In  accordance  with 
provisions  of  State  law  and  public 
participation  requirements  of  40  CFR 
part  25,  and  has  considered  the 
comments  received  pursuant  to  the 
hearing.  EPA's  intent  is  that  the  public 
participation  process  should  be 
substantially  similar  to  that  required  at 
40  CFR  part  130  for  the  establishment  of 
State  water  quality  standards.  The  State 
would  also  need  to  show  that  its 
recommendation  is  based  on  the  best 
information  available.  EPA  will  consider 
these  and  other  pertinent  health  and  risk 
factors  to  complete  an  overall  judgment 
on  acceptability. 

In  summary,  under  today's  proposal 
EPA  will  first  determine  if  there  is  an 
EPA-approved  State  water  quality 
standard  that  directly  corresponds  to 
the  EPA  section  304(a)(1)  criterion  for 
the  carcinogenic  poUutant  under 
consideration.  Under  proposed 
1 12S.62(B)(l)(tii).  an  EPA-approved 
State  water  quality  standard  would  be 
deemed  to  "directly  correspond"  if  (1) 
the  State  water  quality  standard 
addresses  the  same  pollutant  as  EPA's 
water  quality  criterion  and  (2)  the  State 
water  quality  standard  specifies  a 
numeric  criterion  for  that  pollutant  or 
objective  methodology  for  deriving  such 
a  poUutant-spedflc  criterion.  EPA  would 
apply  this  direcUy  corresponding  State 
standard  where  available.  Absent  such 
a  SUte  standard.  EPA  will  consider  all 
relevant  information  in  determining  the 
{toUutant  concentration  that  represents 
an  acceptable  level  of  risk.  This 
information  woidd  include  evidence  that 
the  State  has  consistentiy  used  a  single 
risk  level  when  establislUng  EPA- 
approved  water  quality  standards.  In 
the  absence  of  such  a  consistent  State 
policy.  EPA  will  also  consider  a  State 
recommendation  of  a  risk  level  if  the 
State  demonstrates  to  the  satisfaction  of 
th«  Administrator  that  the  particular 
risk  level  is  justified.  The  State 
demonstration  would  need  to  account 
for  the  relevant  exposure  and 
uncertainty  factors,  show  adequate 
public  partidpatioo  in  the  selection  of 
the  risk  level,  and  show  that  use  of  Uie 
identified  risk  level  Is  sufficlentiy 
protective  of  human  health. 

In  cases  where  there  is  no  consistent 
State  policy  or  satisfactory  State 
demoostratioo  on  which  to  base  a  risk 


level  EPA  has  decided  not  to  set  a 
specific  risk  level  (e.g..  IQ-*)  in  today's 
proposal  that  applicants  would  need  to 
meet  (either  presumptively,  or  in  all 
cases).  Instead,  in  such  Instances,  EPA 
will  select  an  acceptable  risk  level 
based  on  the  circumstances  of  each 
case.  EPA  requests  comment,  however, 
on  whether  these  regulations  should 
specify  \he  risk  level  that  applicants 
would  need  to  meet  in  such  cases,  and  if 
so,  what  that  level  should  be  and  the 
basis  for  that  level. 

EPA  recogniies  that  section  301(h)(9) 
could  be  read  to  require  compliance 
with  304(a)  criteria  in  all  cases, 
regardless  of  whether  a  standard  exists 
that  is  better  tailored  to  site-specific 
conditions.  Supporting  this  reading  of 
compliance  with  304(a)  criteria  in  all 
cases  is  the  recognition  that  EPA  water 
quality  criteria  and  water  quality 
standards  may  differ,  yet  Congress 
specifically  referred  only  to  the  former 
in  section  301(h)(91.  Therefore,  for 
proposed  S  125.62(a),  EPA  considered 
the  alternative  of  requiring  strict 
compliance  with  304(a)  criteria  In  all 
cases,  but  rejected  this  alternative  for 
the  above  reasons.  EPA  specifically 
requests  comment,  however,  on  this  part 
of  today's  proposal 

EPA  is  interpreting  "after  initial 
mixing  in  die  waters  surrounding  or 
adjacent  to  the  point  at  which  (the) 
effluent  is  discharged"  to  mean  at  the 
boundary  of  the  ZID  (proposed 
1 125.62(a)(1)).  The  ZID  is  defined  in  the 
xlstlng  regulations  as  "the  region  of 
initial  mixing  surrounding  or  adjacent  to 
die  end  of  the  outfall  pipe  or  diffuser 
ports,  provided  tiiat  the  ZID  may  not  be 
larger  than  allowed  by  mixing  zone 
restrictions  in  applicable  water  quality 
standards"  ( j  125.58(cc)).  Under  today's 
proposal  the  applicant's  diffuser  must 
be  located  and  designed  so  as  to  provide 
adequate  initial  dilution,  dispersion,  and 
transport  of  wastewater  to  meet  water 
quaUty  standards  or  criteria,  as 
applicable,  at  and  beyond  the  boundary 
of  the  ZID  under  critical  environmental 
and  treatment  plant  conditions  (see 
proposed  i  12S.e2(a)).  This  is  consistent 
with  EPA's  existing  practice  as  reflected 
in  the  Technical  Support  Docxunent 
which  recommends  that  compliance 
with  water  quality  criteria  under  critical 
conditions  be  determined  at  and  beyond 
the  boundary  of  the  ZID. 

In  light  of  the  new  section  301(h)(9) 
requirements,  today's  proposal  also 
requires  the  applicant  to  provide,  as  part 
of  Its  monitoring  program,  data  for 
evaluating  compliance  wrlth  applicable 
water  quality  standards  or  criteria,  as 
applicable  i  12S.63(c)(l)}. 


WQA  section  303(e).  amending 
section  301(h):  The  purposes  of  tills 
section  are  (1)  to  require  applicants  to 
take  into  account  plume  recirculation 
and  re-«ntralnment  of  previously 
discharged  effluent  when  determining 
compliance  »vith  water  quality 
standards  or  criteria,  and  with  die  other 
301(h)  criteria,  and  (2)  to  prohibit 
permits  that  would  allow  discharges  into 
the  New  York  Bight  Apex  and  all 
sb^ssed  saline  estuarine  waters.  This 
new  reclradation  requirement  applies  to 
ocean  as  well  as  estuarine  waters. 

For  all  applicants  WQA  section  303(e) 
calls  for  a  determination  of  whether  the 
dilution  waters  contain  "significant 
amounts"  of  previously  discharged 
effluent  from  the  treatment  works. 
Section  125.62(a)(1)  currenUy  requires 
that  the  applicant's  diffuser  be  located 
and  designed  so  as  to  provide  initial 
dilution,  dispersion  and  transport 
sufficient  to  ensure  that  all  appUcable 
water  quality  standards  are  met  at  and 
beyond  the  ZID  boundary  under  critical 
environmental  and  treatment  plant 
conditions.  Where  all  water  quaUty 
standards  are  met  EPA  believes  tiiat  the 
dilution  water  does  not  contain 
significant  amounts  of  previously 
discharged  effluent  from  the  treatment 
works.  That  Is,  EPA  views  die  current 
regulatory  requirement  to  provide 
adequate  Initial  dilution  at  die  ZID 
boundary  to  be  a  sufficient  criterion  for 
ensuring  that  "significant  amounts"  of 
previously  discharged  effluent  are  not 
entrained.  This  is  consistent  wltii  die 
statement  In  die  Report  by  the 
Conference  Committee  regarding  this 
statutory  amendment  that  the  reference 
to  water  supplying  dilution  does  not 
include  those  waters  Immediately 
surrounding  the  point  at  which  the 
effluent  is  discharged  in  which  Initial 
mixing  occurs.  See  Conf.  Rep.  Na  9»- 
1004. 99th  Cong..  2d  Sess.  at  119  (1986). 
Therefore,  EPA  has  not  proposed  any 
changes  to  die  regulations,  although 
changes  to  the  questionnaire 
(incorporated  Into  the  regulations  as  an 
appendix)  have  been  proposed  to  reflect 
tUs  WQA  provision. 

In  addition,  EPA  is  proposing  changes 
to  the  TSD  to  revise  the  location  of 
monitoring  stations  used  to  determine 
compliance  with  water  quality 
standards  or  water  quality  criteria,  as 
appropriate.  These  sampling  location 
changes  have  been  proposed  to  ensure 
that  ambient  conditions  are  not 
impacted  by  the  previously  discharged 
effluent  of  die  POTW. 

EPA  proposes  to  add  die  WQA 
section  303(e)  provision  on  stressed 
•aline  estuaries  to  the  prohibitions  listed 
in  8  125.59  (see  proposed  1 125.50(bK4)). 
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This  provision  would  ban.  without 
exception,  all  permit  waivers  for 
discharges  into  stressed  estuaries.  This 
provision  would  not,  however,  affect 
any  current  301(h)  applicants  for  new  or 
renewed  permits  because  no  applicants 
are  currentiy  discharging  into  stressed 
estuaries.  To  ensure  that  301(h) 
permittees  will  not  discharge  into 
estuaries  that  have  become  stressed, 
EPA  will  evaluate  the  condition  of 
affected  saline  estuaries  when 
reviewing  applications  for  permit 
renewal. 

WQA  section  303(e)  makes  clear  that 
discharges  into  stressed  estuarine 
waters  are  prohibited  In  all  cases, 
without  regard  to  whether  the  stressed 
conditions  are  caused  by  the  applicant's 
discharge.  Section  125.62(f)  of  the 
regulations,  however.  currenUy  allows 
discharges  into  stressed  estuarine 
waters  where  an  applicant  demonstrates 
that  it  will  not  contribute  to  the  stressed 
conditions.  This  allowance  must  be 
eliminated  in  light  of  the  blanket 
prohibition  of  WQA  303(e).  Therefore,  in 
today's  action,  EPA  proposes  to  limit  the 
scope  of  %  125,62(f)  by  making  it 
applicable  only  to  stressed  ocean  waters 
(thereby  excluding  estuarine  waters). 

WQA  section  303(f).  amending  CWA 
section  301(j)(l)(a)r.  This  section  allows 
POTWs  that  had  contracted  prior  to 
December  31, 1982  to  use  outfalls  of 
section  301(h)  POTWs,  to  apply  for  dieir 
owm  301(h)  modification  within  30  days 
of  enactment  of  the  WQA.  This  section 
was  intended  to  allow  the  Irvine  Ranch 
District  in  Callfomie  to  apply  for  a 
modified  301(h)  permit.  However,  no 
POTW  applied  under  this  section  within 
30  days  of  WQA  enactment.  Therefore, 
there  is  no  need  to  revise  the  regulations 
to  reflect  WQA  section  303(f). 

WQA  section  303(g):  This  section 
exempts  applicants  that  received 
tentative  or  final  approvals  of  301(h) 
modified  permits  prior  to  the  date  of 
WQA  enactment  from  meeting  certain 
requirements  of  the  WQA  until  the  time 
of  permit  renewal.  Today's  proposal 
adds  these  "grandfathering"  exemptions 
in  new  S  125.59(j).  Specifically,  this 
section  exempts  grandfathered 
applicants  from  meeting  the 
requirements  of  §§  125.59  (b)(4)  and 
(b)(5),  125.60,  and  125.65  until  the  time  of 
permit  renewal.  In  addition.  EPA 
believes  that  applicants  may  need  up  to 
two  years  from  the  promulgation  of 
these  regulations  in  any  event  to  come 
into  compliance  with  the  latter  two 
provisions  [i.e.,  §S  125.60  (primary  or 
equivalent  treatment)  and  125.65  (urban 
area  pretreatmenf  program)).  Therefore, 
S  125.59(j)  would  allow  applicants 
additional  time  as  deemed  appropriate 


on  a  case-by-case  basis,  but  not  to 
exceed  this  two-year  period,  to  meet 
these  two  requirements  in  cases  where 
permit  renewal  will  occur  before  the  end 
of  the  two-year  period. 

While  WQA  section  303(g)  also 
extended  grandfathering  protection  to 
other  parts  of  WQA  section  303,  these 
provisions  are  not  accounted  for  in 
proposed  {  125.59(j).  Specifically.  WQA 
section  303(g)  also  applies  to  section 
303(a)  (applicant's  discharge  must  be 
evaluated  "alone  or  in  combination" 
with  those  of  other  sources)  and  the  first 
part  of  section  303(e)  (dilution  water 
must  not  contain  "significant  amounts  of 
previously  discharged  effluent").  As 
explained  above,  however,  these  two 
provisions  are  already  effectively 
Included  In  the  existing  section  301(h) 
regulations.  Therefore.  EPA  has 
determined  that  there  is  no  reason  to 
include  these  two  provisions  of  WQA 
section  303  in  the  proposed  regulation 
concerning  grandfathering. 

EPA  believes  that  the  purpose  of  this 
"grandfather"  provision  Is  to  avoid  the 
need  to  reopen  a  decision  already 
approved  or  near  approval  at  the  time  of 
WQA  enactment.  In  some  cases.  EPA 
may  have  iiutially  granted  a  tentative 
approval,  but  in  light  of  new 
information,  may  have  subsequentiy 
withdrawn  that  tentative  approval  or 
issued  a  tentative  denial  prior  to 
enactment  of  the  WQA.  In  other  cases, 
prior  to  enactment  of  the  WQA. 
apphcants  withdrew  applications  that 
EPA  had  tentatively  approved.  EPA 
considers  such  applications  not  to  have 
been  near  approval  at  the  time  of  WQA 
enactment  Therefore,  under  proposed 
S  125.59(j),  they  may  not  take  advantage 
of  the  WQA  section  303(g)  grandfather 
provisions. 

Other  requirements:  Under  today's 
proposal  applicants  must  demonstrate 
compliance  with  all  of  the  part  125, 
subpart  G  requirements  before  EPA  will 
issue  a  final  section  301(h)  modified 
permit  (see  proposed  §  125.59(i)(l)), 
Where  an  applicant  has  not 
demonstrated  such  compliance, 
however,  but  is  making  a  good  faith 
effort  to  come  into  compliance,  EPA 
may  tentatively  approve  a  permit 
modification  based  upon  a  schedule  that 
the  applicant  must  meet  with  respect  to 
the  outstanding  requirements  (see 
proposed  S  125.59(h)).  With  respect  to 
the  new  requirements  in  §§  125.60 
(primary  or  equivalent  treatment)  and 
125.65  (urban  area  pretreatinent 
program),  EPA  will  grant  In  no  case 
more  than  two  years  to  achieve 
compliance  (see  proposed 
§  125.59(f){3)(ii))  (except  for 
grandfathered  applicants,  as  described 


above).  This  provision  for  tentative 
approvals  is  consistent  with  existing 
regulations  in  part  125.  subpart  G  and  40 
CFR  part  122  and  will  allow  flexibility  In 
EPA's  301(h)  permit  modification 
decisions  in  cases  where  applicants 
have  met  some,  but  not  all.  of  the  301(h) 
regulatory  requirements  and  are  using 
reasonable,  good  faith  means  to  come 
into  comphance  with  the  remaining 
requirements. 

ElPA  considered  an  alternative 
approach  of  not  making  tentative 
decisions  available  in  cases  where  an 
apphcant  has  not  satisfied  the  new 
requirements  of  5§  125.60  and  125.65. 

Under  this  approach,  after 
promulgation  of  today's  regulations,  the 
Agency  would  make  final  decisions  on 
waiver  applications  based  upon  whether 
the  applicant  is  in  full  compliance  with 
all  of  the  existing  and  new  regulatory 
requirements  in  part  125,  subpart  G. 

"The  Agency  determined  that  this 
approach  should  not  be  adopted.  It 
would  result  in  denials  of  waiver 
applications  in  cases  in  which 
applicants  justifiably  need  more  time  to 
meet  the  new  regulatory  requirements. 
These  denials  would  lead  to  the 
imposition  of  secondary  treatment 
requirements  pursuant  to  schedules 
extending  well  beyond  the  additional 
time  that  would  have  been  needed  to 
meet  the  new  301(h)  requirements. 
Instead,  the  strategy  adopted  in  today's 
proposal  would  allow  additional  time 
before  a  final  EPA  decision  for 
apphcants  who  are  making  good  faith 
efforts  to  comply,  but  would  set 
reasonable  li.Tiits  on  the  additional  time 
allowed. 

EPA  seeks  comments  on  the  approach 
in  today's  proposal  regarding  the  time 
period  for  demonstrating  compliance.  In 
particular,  the  Agency  seeks  comments 
on  whether  the  approach  of  allowing  up 
to  two  years  to  come  into  compliance 
witii  §§  125.60  and  125.65  is  appropriate, 
or  whether  it  would  be  more  appropriate 
to  allow  a  shorter  time  or.  conversely, 
an  extension  of  the  two-year  period  for 
good  cause. 

EPA  has  also  added  a  sentence  to 
S  125.59(f)(4)  stating  that  a  failure  to 
submit  the  required  State  certifications 
under  §§  125.61(b)(2)  and  125.64(b)  will 
be  grounds  for  denial  of  an  apptication. 
This  does  not  represent  a  change  to  the 
regulatory  scheme  but  has  been  added 
simply  to  maice  explicit  EPA's  existing 
authority  to  deny  applications  on  this 
basis, 

EPA  also  proposes  to  add  a 
requirement  in  §  125.59(e)  that 
permittees  and  applicants,  including 
those  that  have  been  grandfathered 
under  WQA  section  303(g).  must  submit 
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to  tht  Adminiatrmtor  within  90  day*  of 
the  cAtctive  date  of  these  regulatory 
nriuota  additional  information 
regarding  their  intention  to  denraostrate 
compliaoce  with  the  new  requirementa 
under  ii  125^  and  125.S5  upon  permit 
renewal  If  neceseary,  the  Administrator 
may  reopen  »uch  permiti  to  insert 
schedules,  ensuring  that  these  new 
requirements  will  be  met  upon  permit 
renewal. 

UI.  SectloB-By-S«ctton  Analyris 

In  addition  to  the  above  changes,  at 
various  other  places  in  the  regulations. 
as  explained  below,  EPA  proposes 
language  to  clarify  requirements  for 
permit  renewal. 

Section  125.56:  This  section 
estabhshes  the  general  scope  and 
pnrpose  of  the  regulations.  This  section 
remains  unchanged. 

Section  125.57:  This  section  sets  forth 
the  statutory  language  applicable  to 
section  901(h)  modified  permits, 
includiitg  the  statutory  amendments 
enacted  on  December  29, 1981  (Pub.  L 
97-117)  and  on  February  4, 1987  (Pub.  L 
MKM). 

Section  125.58:  This  section  sets  forth 
the  definitions  applicable  to  the  Subpart 
G  regulations.  As  a  result  of  Section  303 
of  the  WQA,  definitions  of  primary  or 
equivalent  treatment,  pretreatment, 
categorical  pretreatment  standard, 
secondary  removal  equivalency,  water 
quality  criteria,  permittee,  and  New 
York  Bight  Apex  have  been  added.  The 
definition  of  industrial  source  has  been 
revised  to  include  the  term  "industrial 
discharger"  which  appears  in  section 
303(c)  of  the  WQA.  As  explained  in  the 
1979  regulations,  waters  landward  of  the 
baseline  were  included  in  recognition  of 
indentations  in  the  coast  which  were 
considered  to  be  marine  waters  but 
were  still  inside  the  baseline.  EPA 
proposes  to  amend  the  term  "ocean 
waters"  to  clarify  that  ocean  waters  are 
distinct  from  saline  estuarine  waters, 
since  saline  estuaries  are  subject  to 
specific  additional  regulatory  criteria 
not  applicable  to  oceans.  The  definition 
of  application  has  been  modified  to 
include  applications  for  permit  renewal. 
The  definition  of  application 
questionnaire  has  been  changed  to 
reflect  the  combining  of  the 
questionnaires  for  small  and  large 
applicants. 

Section  125.59:  This  section  describes 
the  general  requirements  applicable  to 
301(h)  applications,  including  filing 
deadlines  and  procedures,  procedure* 
for  revising  applications,  and  procedures 
for  State  deteminations.  Several 
changes  to  this  section  reflecting  the 
new  statutory  requirements  are 
proposed.  EPA  has  also  added 


procedures  for  permit  renewal,  and  for 
submitting  additional  information 
(speciftcally.  letter*  of  intent  and  project 
plans.  Including  schedules)  to 
demonstrate  compliance  with  the  urban 
area  pretreatment  program  and  primary 
or  equivalent  treatment  requirements  in 
order  to  ensure  that  timely 
implementation  of  the  requirements  is 
accomplished. 

Section  125.60:  This  new  section 
requires  an  applicant's  discharge  to 
have  received  at  least  primary  or 
equivalent  tireatment  (section  303(d)  of 
the  WQA). 

Section  125.61:  This  section  requires 
an  applicant  to  demonstrate  that  there  is 
a  water  quality  standard  for  the 
pollutant  for  which  the  modification  is 
requested.  The  section  also  requires  that 
the  applicant  obtain  a  certification  from 
the  state  which  documents  that  the 
modified  discharge  will  comply  with 
applicable  provisions  of  state  law, 
including  state  water  quality  standards. 
No  changes  are  proposed  to  this  section. 

Section  125.62:  This  section 
implements  section  301(h)(2)  of  the 
CWA.  and  contains  requirements  to 
ensure  the  attainment  or  maintenance  of 
water  quality.  The  stressed  waters 
subsection  (5  125.62(11)  has  been 
modified  by  adding  the  word  "ocean"  to 
stressed  waters,  thereby  complementing 
proposed  §  125.59(b)(5),  which  prohibits 
discharges  into  stressed  estuarine 
waters  under  any  conditions.  EPA 
proposes  to  amend  S  125.62(a)(1)  to 
provide  that  applicants  must  meet  EPA 
water  quality  criteria  estabhshed  under 
section  304(a)(1)  of  the  Act,  or  EPA- 
approved  numerical  water  quality 
standards  where  such  standards  directly 
correspond  to  304(a)(1)  water  quality 
criteria. 

Section  125.63:  This  section  outlines 
the  general  requirements  for  monitoring 
programs  required  under  section 
301(h)(3)  of  the  CWA.  In  response  to 
section  303(b)  of  the  WQA.  EPA 
proposes  adding  language  to  restrict  the 
required  scope  of  the  301(h)  monitoring 
program.  EPA  is  also  proposing  that 
applicants  monitor  their  discharges  to 
ensure  compliance  with  water  quality 
criteria  (if  applicable  under  proposed 
§  125.62(a)).  in  addition  to  water  quahty 
standards,  as  part  of  the  applicants' 
monitoring  programs. 

Section  125.64:  This  section  contains 
criteria  related  to  the  impacts  of  the 
modified  discharge  on  other  point  and 
nonpoint  sources  and  implements 
section  301(h)(4)  of  the  CWA.  This 
section  remains  unchanged. 

Section  125.65:  This  proposed  new 
section  sets  forth  the  urban  pretreatment 
program  requirements  of  section  303(c) 
of  the  WQA. 


These  new  requirements  are 
discussed  ia  section  U  of  the  preamble. 

Section  125.96:  This  section  includes 
the  criteria  for  a  control  program  of 
toxic  pollutants  and  pesticides,  and 
implements  Sbctions  301(hM5)  "nd  (hp) 
(in  part)  of  the  CWA.  To  update 
compliance  deadlines,  EPA  is  proposing 
a  minor  change  (see  proposed  5  125.66 
(c)(1))  in  reference  to  deadHnes  by 
which  applicants  were  required  to 
develop  approved  ^ret^eatment 
programs. 

Section  125.67:  This  section  discusses 
the  criteria  related  to  hicreased 
discharges  and  implements  section 
301(h)(7)  of  the  CWA,  This  section 
remains  michanged. 

Section  125.68:  This  section  sets  forth 
special  permit  conditions  to  be  included 
in  301(h)  modified  NPDES  permits.  No 
changes  to  these  requirements  have 
been  made. 

Application  questionnaires:  There  are 
currently  two  mandatory  questionnaires, 
one  each  for  small  and  large  applicants, 
in  the  Appendices  to  the  section  301(h) 
regulations.  EPA  is  today  proposing  to 
require  all  applicants,  regardless  of  size, 
to  complete  one  combined 
questionnaire.  This  single  questionnaire 
has  been  developed,  based  on  EPA's 
301(h)  program  experience,  to  clarify 
responses  from  all  applicants  and 
facilitate  EPA's  review  as  to  whether  the 
applicant's  modified  discharge  meets  the 
criteria  of  section  301(h)  and  the  subpart 
G  regulations.  Information  requested  by 
EPA  in  the  questionnaire  has  changed  in 
response  to  new  WQA  requirements. 
The  questionnaire  is  still  in  two 
sections,  a  general  information  and 
basic  requirements  section  (part  11)  and 
a  technical  evaluation  section  (part  III). 

IV.  Complianoa  With  Executive  Order 
12291,  Regulatory  Flexibility  Act,  and 
Paperworii  Reduction  Act 

A.  Executive  Order  12291 

Under  section  3(b)  of  Executive  Order 
12291,  the  agency  must  judge  whether  a 
regulation  is  major  and  thus  subject  to 
the  requirements  of  a  Regulatory  Impact 
Analysis.  The  proposed  regulation 
published  today  is  not  major  because 
the  rule  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  will  not  result  in  increased  costs 
or  prices,  will  not  have  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
and  innovation  and  will  not  significantly 
disrupt  domestic  or  export  markets. 
Therefore,  the  agency  has  not  prepared 
a  Regulatory  Impact  Analysis  under  the 
Executive  Order.  EPA  has  submitted  this 
regulation  to  the  Office  of  Management 
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and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act  44 
U.S.C.  3501  et  seq.  An  ICR  document  has 
been  prepared  by  EPA  (ICR  No.  138)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch  (PM- 
223),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460.  (202)  382-2706. 

The  average  annual  burden  hours  for 
the  collection  information  is 
approximately  1,006  hours  per  POTW 
respondent  and  120  hours  per  state 
respondent  Of  that  the  incremental 
burden  from  these  regulatory  changes  is 
approximately  192  hours  per  small 
facility,  and  256  hours  per  large  facility, 
and  40  hours  per  state  respondent 
These  estimates  include  the  time  for 
POTWs  to  collect  additional  information 
to  comply  with  this  proposed  rule,  to 
conduct  monitoring  and  toxics  control 
activities,  and  to  prepare  an  application 
for  permit  renewal;  and  time  for  states 
to  prepare  the  state  determinations  and 
certifications. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  by 
February  25, 1991,  to  ChJef,  Ir.formation 
Policy  Branch  (PM-223).  U.S. 
Environmental  Protection  Agency,  401 M 
Sti^et,  SW.,  Washington,  DC  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
r    iments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.).  federal 
agencies  must  when  developing 
regulations,  consif^er  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  small 
organizations).  To  evaluate  whether  this 
proposed  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Agency  has 
prepared  an  ElA.  The  Agency  has 
concluded,  based  on  the  EIA,  that  this 
rule  as  proposed  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  will 
not  create  significant  economic  impacts 
and  will  affect  only  a  small  number  of 
applicants  /  permittees. 


There  are  66  current  applicants  or 
permittees  in  the  301(h)  permit  program. 
Out  of  these  66  applicants  or  permittees, 
only  ten  are  both  subject  to  the  primary 
or  equivalent  treatment  requirements 
and  meet  the  Small  Business 
Administration  (SBA)  definition  nf  a 
small  entity  (having  a  service  area 
population  of  less  than  50,000).  All  those 
applicants  or  permittees  subject  to  the 
urban  area  pretreatment  requirements 
and  one  of  the  permittees  subject  to  the 
primary  or  equivalent  treatment 
requirements  have  service  area 
populations  of  greater  than  50.000,  and 
tnus  are  not  small  entities.  The  SBA 
considers  twenty  percent  to  be  a 
substantial  number  of  smal'  entities.  The 
ten  small  entities  represent  only  about 
fifteen  per  cent  of  the  total  current 
applicants  or  permittees  in  the  301(h) 
permit  program.  Therefore,  this 
proposed  rule  does  not  affect  a 
substantial  number  of  small  entities. 

On  a  national  level,  the  total 
estimated  capital  cost  of  meeting  the 
primary  or  equivalent  treatment 
requirements  for  the  ten  small  entities 
amounts  to  a  little  more  than  $13  million 
with  an  associated  operations  and 
maintenance  cost  of  $565,000  per  year. 
Assuming  a  20  year  repayment  schedule, 
the  total  aimualized  cost  for  the  ten 
small  entities,  equals  approximately 
$870,000  a  year.  After  compliance  with 
the  primary  or  equivalent  treatment 
requirements,  the  total  annual  sewer  fee 
for  these  ten  small  entities  is  less  than 
one  percent  of  the  community's  median 
household  income.  Consequently,  none 
of  the  small  entities  affected  by  this  rule 
are  expected  to  incur  significant 
economic  impacts. 

In  summary,  I  certify  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjecta  in  40  CFR  Part  125 

Water  pollution  controls.  Waste 
treatment  and  disposal. 

Dated  January  11, 1991. 
F.  Henry  Habicht 
Acting  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  125  of  tiUe  40  of  the  Code 
of  Federal  Regulations  are  amended  as 
set  forth  below. 

NotK  For  clarity,  EPA  has  set  forth  below 
Part  125,  subpart  G  in  its  entirety  as  it  would 
look  after  incorporation  of  the  amendments 
in  today's  proposal.  However,  EPA  ii 
requesting  comments  only  on  the  portions  of 
these  regulations  that  the  Agency  is 
proposing  to  amend  in  today's  notice. 
Although  the  existing  portions  of  subpart  G 
that  EPA  Is  not  proposing  to  amend  are  also 
set  forth  below,  EPA  is  not  reconsidering 


those  portions  and  they  are  not  subject  to 
comment  as  part  of  this  proposed  rulemaking. 

PART  12&-CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
FLIMINATION  SYSTEM 

40  CFR  part  125  is  amended  as 
follows: 

1.  The  authority  citation  for  subpart  G 
of  part  125  continues  to  read  as  follows: 

AutlMKity:  Qean  Water  Act  Sections  301, 
304,  501.  Pub.  L  92-50a  86  Stat.  816.  as 
amended  by  Pub.  L  95-217.  91  Stat.  1566,  as 
amended  by.  Pub.  L  97-117,  95  Stat.  1623,  as 
amended  by  Pub.  L  100-4, 101  StaL  29-37. 

2.  40  CFR  part  125.  subpart  G  is 
revised  to  read  as  follows: 

Subpart  0— Criterta  (or  Modtfytng  the 
Secondary  Treatment  Requtremants  Under 
Section  301(h)  of  th*  Clean  Water  Act 

125.56  Scope  and  purpose 

125.57  Law  governing  issuance  of  a  section 
301(h)  modified  permit 

125.58  Definitions. 

125.59  General. 

125.60  Primary  or  equivalent  treatment 
requirements. 

125.61  Existence  of  and  compliance  with 
applicable  water  quality  standards. 

125.62  Attainment  or  maintenance  of  water 
quality  which  assures  protection  of  water 
suppbes,  and  the  protection  and 
propagation  of  a  balanced,  indigenous 
population  of  shellfish,  fish  and  wildlife, 
and  allows  recreational  activities. 

125.63  Estabhshment  of  a  monitoring 
program. 

125.64  Effect  of  the  discharge  on  other  point 
and  nonpoint  sources. 

125.65  Urt)an  area  pretreatment  program. 

125.66  Toxics  conti^l  program. 

125.67  Increase  in  effluent  volume  or 
amount  of  pollutants  discharged. 

125.68  Special  conditions  of  section  301(h) 
modified  permits. 

Appendix  Applicant  Questionnaire  for 
Modificatioa  of  Secondary  Treatmeot 
Requirements 

Subpart  Q— Criteria  for  Modifying  the 
Secondary  Treatment  Re<|ulrements 
Under  Section  301(h)  of  the  Clean 
Water  Act 

S12S^    Scope  and  purpose. 

This  subpart  establishes  the  criteria  to 
be  applied  by  EPA  in  acting  on  section 
301(h)  requests  for  modifications  to  the 
secondary  treatment  requirements.  It 
also  establishes  special  permit 
conditions  which  must  be  included  in 
any  permit  incorporating  a  section 
301(h)  modification  of  the  secondary 
treatment  ("section  301(h)  modified 
permit"). 
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(a)  Section  301(h)  of  the  Clean  Water 
Act  provides  tliat 

The  Administrator,  with  the  conoirrence  of 
the  Slate,  may  tMoe  ■  permit  under  section 
402  which  modinea  the  reqiurements  of 
•ubaection  (b)(1)(B)  of  this  gection  with 
respect  I*  Ih*  diadtaif  e  c4  and  pollutant  from 
a  publicly  owned  treatment  works  inlo 
narine  Mratera.  if  the  applicant  demonstrates 
to  the  satisfaction  of  the  Administrator  that — 

(1)  There  Is  an  applicable  water  quality 
standBTd  sfwdfic  to  tfaa  poUaUot  for  which 
the  modifLcatiaR  is  r«qaes(«d  which  has  been 
identifMd  under  aectioa  904laK^  of  this  Act 

(2)  The  dischnrgc  of  pollutants  in 
accordance  with  such  modified  rnqoirements 
will  not  interfere,  alone  or  in  combination 
with  pothitants  from  other  sources,  with  the 
attainment  or  msintenanoe  of  that  water 
quality  which  assures  protection  of  public 
water  suppbes  and  protection  of  shelKish. 
fisli  and  wildHfe.  and  allows  recreational 
activities,  tn  and  on  the  water 

(3)  The  applicant  has  established  a  system 
of  monitoring  the  impact  of  such  discharge  on 
a  representative  sample  of  aquatic  biota,  to 
the  extent  practicable;  and  the  scope  of  roch 
monitoring  is  hmited  to  inchide  only  those 
tnvestigations  necessarj'  to  study  the  effects 
j(  the  proposed  discharge: 

(4)  Sack  aodifiad  requirements  wiH  not 
result  in  any  additional  requirements  on  any 
other  point  or  nonpoint  source: 

(5j  Afl  applicable  pretreatment 
re^wrements  tor  sources  introducing  waste 
into  such  treatment  works  will  be  enforced: 

(6)  In  the  case  of  any  treatment  worWs 
serving  a  population  oJF  SaOOO  or  more,  with 
reaped  to  any  toxic  pollutant  introduced  into 
such  worka  by  an  iiidustnal  di»charg<>r  for 
which  poUutant  titere  is  no  applicable 
pretreatment  requirement  in  effect,  sources 
introducing  waste  into  sudi  worku  are  m 
compliance  with  all  applicable  pretreatment 
requirements,  the  applicant  will  enforce  such 
requirements,  and  the  applicant  has  m  ellect 
a  pretreatment  prtjgram  which,  in 
combination  with  the  treatment  of  discharges 
from  such  works,  removes  the  same  amount 
of  such  poUutant  as  would  be  removed  if 
such  works  were  to  apply  secondary 
treatment  to  discharges  and  if  such  works 
had  no  pretreatment  program  with  respect  to 
such  pollutant: 

(7)  To  the  extent  practicable,  the  applicant 
has  established  a  schedule  of  activities 
designed  to  eliminate  the  entrance  of  toxic 
polhrtants  from  nonindustrial  sources  into 
such  treatment  workai 

(8)  There  will  be  no  new  or  substantially 
increased  discharges  from  the  point  source  of 
the  pollutant  to  which  the  modification 
applies  above  th«t  volume  of  discharge 
specified  in  the  permiL 

(9)  The  apphcant  at  the  time  such 
modification  becomes  effective  will  be 
discharging  effluent  which  has  received  at 
least  primary  or  equivalent  treatment  and 
which  meets  the  criteria  established  under 
section  301(a)(1)  of  this  Act  after  initial 
mixing  IB  tiie  wnteci  swrouni  tag  or  adjacent 
to  the  point  at  wtiick  such  effluent  Is 
discharged. 


For  the  p«fpos«s  «f  this  subsectioa  the 
phrasa  "the  discharga  of  any  poUutant  into 
marine  waters  "  refers  to  waters  of  the 
contiguous  zone,  or  into  saline  estuarine 
waters  where  there  is  strong  tidal  movement 
and  other  hydrological  and  geological 
characteristics  which  the  Administrator 
detenninei  necessary  to  allow  compliance 
with  paragraph  {!]  of  this  subsectioa  and 
section  101(aK2)  of  this  Act.  For  the  purposes 
of  paragraph  (9).  "pnmary  or  equivalent 
treatment"  means  treatment  by  screening, 
sedimentation,  and  skimming  adequate  to 
remove  at  least  30  percent  of  the  biological 
oxygen  demanding  material  and  of  the 
suspended  solids  tn  the  treatment  works 
influent  and  disinfection,  where  appropriate. 
A  municipality  which  applies  secondary 
treatment  shall  be  eligible  to  receive  a  permit 
pursuant  to  this  subsection  which  modifies 
the  requirements  of  subsection  (bj(lHB)  of 
this  section  with  respect  to  the  discharge  of 
any  pollutant  from  any  treatment  works 
owned  by  such  municipality  tnto  marine 
waters.  No  permit  issued  under  this 
subsection  shall  authorize  the  discharge  of 
sewage  sludge  into  marine  waters.  In  order 
for  a  permit  to  be  usued  under  this 
subsection  for  the  discharge  of  a  pollutant 
into  marine  waters,  such  marine  waters  must 
exhibit  characteristics  assuring  that  water 
providing  dilution  does  not  contain 
significant  amounts  of  previously  discharged 
effluent  from  such  treatment  works.  No 
permit  issued  under  this  subsection  shall 
authorize  the  discharge  of  any  pollutant  tnto 
saline  estuanne  waters  which  at  llie  tune  of 
application  do  not  suppori  a  balanced 
indigenous  population  of  shellfish,  fish  and 
wildlife,  or  allow  recreation  in  and  on  the 
waters  or  which  exhibit  ambient  water 
quality  below  applicable  water  quality 
standards  adopted  for  the  protection  of 
public  water  supplies,  shellFish.  fish  and 
wildlife  or  recreational  activities  or  such 
other  standards  necessary  to  assure  support 
and  protection  of  such  uses.  The  prohibition 
contained  in  the  preceding  sentence  shall 
apply  without  regard  to  the  presence  or 
absence  of  a  causal  relationship  between 
such  characteristics  and  the  applicant's 
current  or  proposed  discharge. 
Notwithstanding  any  other  provisions  of  this 
subsection,  no  permit  may  be  issued  under 
this  subsection  for  discharge  of  a  pollutant 
into  Lhe  New  York  Bight  Apex  consisting  of 
the  ocean  waters  of  the  Atlantic  Ocean 
westward  of  73  degrees  30  minutes  west 
longitude  and  northward  of  40  degrees  10 
minutes  north  latitude. 

(b)  Section  301(j)(l)  of  the  Clean 
Water  Act  provides  that: 

Any  application  filed  unddtr  this  section  for 
a  modification  of  the  provisions  of— 

(A)  Subsection  (b)(l|fB|  under  subsection 
(h)  of  this  section  shall  be  filed  not  later  than 
the  36Sth  day  which  begins  after  the  date  of 
enactment  of  the  Municipal  Wastewater 
Treatment  Construction  Grant  Amendments 
of  ISai.  except  that  a  publicly  owned 
treatment  works  which  pnor  to  December  31. 
1982.  had  a  contractual  arrangement  to  use  a 
portion  of  the  capacity  of  an  ocean  outfall 
operated  by  another  pubiidy  owned 
treatment  worses  which  has  applied  for  or 


received  modification  under  aubsection  (ht 
may  apply  for  a  modificatioB  of  subsectioa 
(h)  in  itt  own  right  not  later  than  30  days 
after  the  date  «f  the  enactment  of  the  Water 
Quahty  Actofl987. 

(c)  Section  22(e)  of  the  Municipal 
WaitewatCT  Treatment  Construction 
Grant  Amendments  of  1981.  Public  L 
97-117.  provides  that: 

The  amendments  made  by  this  section 
shall  take  effect  on  the  date  of  enectmant  of 
this  Act  except  that  no  applicant,  other  than 
the  city  of  Avalon.  California,  who  applies 
after  the  date  of  enactment  of  this  Act  for  a 
permit  pursuant  to  subsection  (h)  of  section 
301  of  the  Federal  Water  Pollution  Control 
Act  which  modifies  the  requirements  of 
subsection  (b)(1)(B)  of  section  301  of  such  Act 
shall  receive  such  permit  during  the  one-year 
period  which  begins  on  the  date  of  enactment 
of  this  Act 

(d)  Section  303(b)(2)  of  the  Water 
Quality  Act,  Pub.  L.  100-t  provides  that 

301  (hM3)  shall  only  apply  to  modifications 
and  renewals  of  modifications  which  are 
tentatively  or  finally  approved  after  the  date 
of  the  enactment  of  this  Act 

(e)  Section  303(g)  of  the  Watr>r  Quality 
Act  provides  that; 

The  amendments  made  to  301(h)  and  (h)(Z), 
as  well  as  provisions  of  (h)(6)  and  (h)(9).  shall 
not  apply  to  an  application  for  a  permit  under 
section  301(h)  of  the  Federal  Water  Pollution 
Control  Act  which  has  been  tentatively  or 
finally  approved  by  the  Administrator  before 
the  date  of  the  enactment  of  this  Act.  except 
that  such  amendments  shall  apply  to  all 
renewals  of  such  permits  after  such  date  of 
enactment. 

§  125.56    OsftnWons. 

For  the  purposes  of  fliis  subpait: 

(a)  Administrator  means  the  EPA 
Administrator  or  a  person  designated  by 
the  EPA  Adminiitrator. 

(b)  Altered  discharge  means  any 
discharge  other  than  a  current  discharge 
or  improved  discharge,  as  defined  in  this 
regulation. 

(c)  Applicant  means  an  applicant  for  a 
new  or  renewed  section  301(h)  modified 
permit.  Large  applicants  have 
populations  contributing  to  their  POTWs 
equal  to  or  more  than  50.000  people  or 
average  dry  weather  flows  of  5.0 
millioos  gallons  per  day  (mgd)  or  more; 
shall  applicants  have  contributing 
populations  of  less  than  saOOO  people 
and  average  dry  weather  flows  of  less 
than  5.0  mgd.  For  the  purposes  of  this 
definition  the  contributing  population 
and  flows  shall  be  based  on  projections 
for  the  end  of  the  five  year  pra-mit  term. 
Average  ilry  weather  Hows  shall  be  the 
average  da^y  total  discharge  fbws  for 
the  maximum  month  of  the  dry  weather 
season. 

(d)  Appiicatiaa  means  a  final 
application  previously  submitted  in 
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accordance  with  the  {une  15, 1979, 
section  301(h)  regulations  (44  FR  34764); 
an  application  submitted  between 
December  29, 1961  and  December  29. 
1982:  or  a  301(h)  renewal  application 
submitted  in  accordance  with  these 
regulations.  It  does  not  include  a 
preliminary  application  submitted  in 
accordance  with  the  June  15, 1979, 
section  301(h)  regulations. 

(e)  Application  questionnaire  means 
EPA*8  "^)plicant  Questionnaire  for 
Modification  of  Secondary  Treatinent 
Requirements",  published  as  an 
appendix  to  this  subpaii. 

(f)  Balanced,  indigenous  population 
means  an  ecological  community  which: 

(1)  ExhAiits  characteristics  similar  to 
those  of  nearby,  healthy  communities 
existing  under  comparable  but 
unpolluted  environmental  conditions  or 

(2)  May  reasonably  be  expected  to 
become  re-established  in  the  polluted 
water  body  segment  from  adjacent 
waters  if  sources  of  pollution  were 
removed. 

(g)  Categorical  pretreatment  standard 
means  a  standard  promulgated  by  EPA 
under  40  CFR  chapter  I,  subchapter  N. 

(h)  Current  discharge  means  the 
volume,  composition,  and  location  of  an 
applicant's  discharge  at  the  time  of 
permit  application. 

(i)  Improved  discharge  means  the 
volume,  composition  and  location  of  an 
applicant's  discharge  following: 

(1)  Construction  of  planned  outfall 
improvements.  Including,  without 
limitation,  outfall  relocation,  outfall 
repair,  or  diffuser  modification;  or 

(2)  Construction  of  planned  treatment 
system  improvements  to  treatment 
levels  or  discharge  or  characteristics;  or 

(3)  Implementation  of  a  planned 
program  to  improve  operation  and 
maintenance  of  an  existing  treatment 
system  or  to  eliminate  or  control  the 
introduction  of  pollutants  into  the 
applicant's  treatment  works. 

(j)  Industrial  discharger  or  industrial 
source  means  any  source  of 
nondomestic  pollutants  regulated  under 
section  307[b}  or  (c)  of  the  Clean  Water 
Act  which  discharges  into  a  POTW. 

(k)  Modified  discharge  means  the 
volume,  composition,  and  location  of  the 
discharge  proposed  by  the  apphcant  for 
which  a  modification  tmder  section 
301(h)  of  the  Act  is  requested.  A 
modified  discharge  may  be  a  current 
discharge,  improved  discharge,  or 
altered  discharge. 

(1)  New  York  Bight  Apex  means  the 
ooean  waters  of  the  Atiantic  Ocean 
westward  of  73  degrees  30  minutes  west 
longitude  and  northward  of  40  degrees 
10  minutes  north  latitude. 


(m]  Nonindustrial  source  means  any 
source  of  pollutants  which  is  not  an 
industrial  source. 

(n)  Ocean  waters  means  those  coastal 
waters  other  than  saline  estuarine 
waters  landward  of  the  baseline  of  the 
territorial  seas,  the  deep  waters  of  the 
territorial  seas,  or  the  waters  of  the 
contiguous  zone. 

(o)  Permittee  means  an  NPDES 
permittee  with  an  effective  301(h) 
nwdified  permit 

(p)  Pesticides  means  demeton. 
guthion,  malathion.  mirex. 
methoxychlor,  and  parathioa. 

(q)  Pretreatment  means  the  reduction 
of  the  amount  of  pollutants,  the 
elimination  of  pollutants,  or  the 
alteration  of  the  nature  of  pollutant 
properties  in  wastewater  prior  to  or  in 
lieu  of  discharging  or  otherwise 
introducing  such  pollutants  into  a 
POTW.  The  reduction  or  alteration  may 
be  obtained  by  physical,  chemical,  or 
biological  processes,  process  changes  or 
by  other  means,  except  as  prohibited  by 
40  CFR  part  403. 

(r)  Primary  or  equivalent  treatment 
for  the  purposes  of  this  subpart  means 
treatment  by  screening,  sediimentatioa 
and  skimming  adequate  to  remove  at 
least  30  percent  of  the  biological  oxygen 
demanding  material  and  of  the 
suspended  solids  in  the  treatment  works 
Influent  and  disinfection,  where 
appropriate. 

(s)  Public  water  supplies  means  water 
distributed  from  a  piiblic  water  system. 

(t)  Public  water  system  means  a 
system  for  the  provision  to  the  public  of 
piped  water  for  human  consumption,  if 
such  system  has  at  least  fifteen  (15) 
service  connections  or  regularly  serves 
at  least  twenty-five  (25)  individuals. 
This  term  includes  (1)  Any  collection 
treatment  storage  and  distribution 
facilities  under  the  control  of  the 
operator  of  the  system  and  used 
primarily  in  connection  with  th.e  system, 
and  (2)  any  collection  or  pretreatment 
storage  facilities  not  under  the  control  of 
the  operator  of  the  system  which  are 
used  primarily  in  connection  with  the 
system. 

(u)  Publicly  owned  treatment  works  or 
"POTW"  means  a  treatment  works,  as 
defined  in  section  212(2)  of  the  Act 
which  is  owned  by  a  State,  municipality, 
or  intermunicipal  or  interstate  agency. 

(v)  Saline  estuarine  waters  means 
those  semi-enclosed  coastal  waters 
which  have  a  free  connection  to  the 
territorial  sea,  utndergo  net  seaward 
exchange  with  ocean  waters,  and  have 
saUnities  comparable  to  those  of  the 
ocean.  Generally,  these  waters  are  near 
the  mouth  of  estuaries  and  have  cross- 
sectional  annoal  mean  saUniUes  greater 

than  twenty-five  (25)  parts  per  thousand. 


(w)  Secondary  ranoval  equivalency 
means  that  the  amount  of  a  toxic 
poUutant  removed  by  the  combination  of 
the  applicant's  own  treatment  of  its 
influent  and  pretreatment  by  its 
industrial  users  is  equal  to  or  greater 
than  the  amount  of  the  toxic  pollutant 
that  would  be  removed  if  the  applicant 
were  to  apply  secondar>'  treatment  to  its 
discharge  wl^ere  the  discharge  has  not 
undergone  pretreatment  by  the 
applicant's  industrial  users. 

(x)  Secondary  treatment  means  the 
term  as  defined  in  40  CFR  part  133. 

(y)  Shellfish,  fish  and  wildlife  means 
any  biological  population  or  community 
that  might  be  adversely  affected  by  the 
applicant's  modified  discharge. 

[z]  Stressed  waters  means  those 
ocean  waters  which  an  applicant  can 
demonstrate  to  the  satisfaction  of  the 
Administrator,  that  the  absence  of  a 
balanced,  indigenous  population  is 
caused  solely  by  human  perturbations 
other  than  the  applicant's  modified 
dischai^e. 

(aa)  Toxic  pollutants  means  those 
substances  listed  in  40  CFR  401.15. 

(bb)  Water  quahty  criteria  means 
scientific  data  and  guidance  developed 
and  periodically  updated  by  EPA  under 
section  304(a)(1)  of  the  Clean  Water  Act 
which  are  applicable  to  marine  waters, 
(^cc)  Water  quality  standards  means 
applicable  water  quality  standards 
which  have  been  approved,  left  in  effect 
or  promulgated  under  section  303  of  the 
Clean  Water  Act 

(dd)  Zone  of  initial  dilution  (ZID) 
means  the  region  of  initial  mixing 
surrounding  or  adjacent  to  the  end  of  the 
outfall  pipe  or  diffuser  ports,  provided 
that  the  ZID  may  not  be  larger  than 
allowed  by  mixing  zone  restrictions  m 
applicable  water  quality  standards. 

§  125.59    General. 

(a)  Basis  for  application.  An 
application  under  this  subpart  shall  be 
based  on  a  current,  improved,  or  altered 
discharge  into  ocean  waters  or  saline 
estuarine  waters. 

(b)  Prohibitions.  No  section  3Cl(hj 
modified  permit  shall  be  issued: 

(1)  Where  such  issuance  would  not 
assure  compliance  with  all  applicable 
requirements  of  this  subpart  and  part 
122; 

(2)  For  the  discharge  of  sewage 
sludge; 

(3)  Where  such  issuance  would 
conflict  *vith  appUcable  provisio.is  of 
State,  local,  or  other  Federal  laws  or 
Executive  Orders.  This  includes 
compliance  with  the  Coastal  Zone 
Management  Act  of  1972.  as  amended. 
16  U.S.C.  1451  et  seq^  the  Endangered 
Species  Act  of  1973,  as  amended.  16 
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U.S.C.  1531  et  seq.  and  title  III  of  the 
Marine  Protection.  Research  and 
Sanctuaries  Act,  as  amended.  16  U.S.C. 
1431  et  seq.; 

(4)  Where  the  discharge  of  any 
pollutant  enters  into  saline  estuarine 
waters  which  at  the  time  of  application 
do  not  support  a  balanced  indigenous 
population  of  shellfish,  fish  and  wildlife. 
or  allow  recreation  in  and  on  the  waters 
or  which  exhibit  ambient  water  quality 
below  applicable  water  quality 
standards  adopted  for  the  protection  of 
public  water  supplies,  shellfish,  fish  and 
wildlife  or  recreational  activities  or  such 
other  standards  necessary  to  assure 
support  and  protection  of  such  uses.  The 
prohibition  contained  in  the  preceding 
sentence  shall  apply  without  regard  to 
the  presence  or  absence  of  a  causal 
relationship  between  such 
characteristics  and  the  applicant's 
current  or  proposed  dishcarge:  or 

(5)  Where  the  discharge  of  any 
pollutant  is  into  the  New  York  Bight 
Apex. 

(c)  Applications.  Each  applicant  for  a 
modified  permit  under  this  subpart  shall 
submit  an  application  to  EPA  signed  in 
compliance  with  40  CFR  part  122 
subpart  B  which  shall  contain: 

(1)  A  signed,  completed  NPDES 
Application  Standard  form  A.  parts  1.  II. 

Ill: 

(2)  A  completed  Application 
Questionnaire: 

(3)  The  certification  in  accordance 
with  40  CFR  122.22(d); 

(4)  In  addition  to  the  requirements  of 
1 125.59(c)(lH3).  applicants  for  permit 
renewal  shall  support  continuation  of 
the  modification  by  supplying  to  EPA. 
the  results  of  studies  and  monitoring 
performed  in  accordance  with  {  125.63 
during  the  life  of  the  permit.  Upon  a 
demonstration  meeting  the  statutory 
criteria  and  requirements  of  this 
subpart,  the  permit  may  be  renewed 
under  the  applicable  procedures  of  40 
CFR  part  124. 

(d)  Revisions  to  applications.  (1) 
POTWs  which  submitted  applications  in 
accordance  with  the  June  15, 1979, 
Regulations  (44  FR  34784)  may  revise 
their  applications  one  time  following  a 
tentative  decision  to  propose  changes  to 
treatment  levels  and/or  outfall  and 
diffuser  location  and  design  In 
accordance  with  S  125.59{f)(2)(i);  and 

(2)  Other  applicants  may  revise  their 
applications  one  time  following  a 
tentative  decision  to  propose  changes  to 
treatment  levels  and/or  outfall  and 
diffuser  location  and  design  in 
accordance  with  S  125.59(f)(2)(i). 
Revisions  by  such  applicants  which 
propose  downgrading  treatment  levels 
and/or  outfall  and  diffuser  location  and 
design  must  be  justified  on  the  basis  of 


substantial  changes  in  circumstances 
beyond  the  applicant's  control  since  the 
time  of  application  submission. 

(3)  Applicants  authorized  or  requested 
to  submit  additional  information  under 

S  125.59(g)  may  submit  a  revised 
application  in  accordance  with 
S  125.59(f)(2)(ii)  where  such  additional 
information  supports  changes  in 
proposed  treatment  levels  and/or  outfall 
location  and  diffuser  design.  The 
opportunity  for  such  revision  shall  be  in 
addition  to  the  one-lime  revision 
allowed  under  S  125.59(d)  (1)  and  (2), 

(4)  POTWs  which  revise  their 
applications  must: 

(i)  Modify  their  NPDES  form  and 
Application  Questionnaire  as  needed  to 
assure  that  the  information  filed  with 
their  application  is  correct  and 
complete: 

(ii)  Provide  additional  analysis  and 
data  as  needed  to  demonstrate 
compliance  with  this  subpart: 

(iii)  Obtain  new  State  determinations 
under  $9  125.ei(b)(2)  and  125.64(b);  and 

(iv)  Provide  the  certification  described 
in  paragraph  (c)(3)  of  this  subsection. 

(5)  Applications  for  permit  renewals 
may  not  be  revised. 

(e)  Submittal  of  additional 
information  to  demonstrate  compliance 
with  §§  125.60  and  125.65.  (1)  On  or 
before  the  deadline  established  in 
paragraph  (0(3)  of  this  section, 
applicants  shall  submit  a  letter  of  intent 
to  demonstrate  compliance  with 
S  %  125.60  and  125.65.  The  letter  of  intent 
is  subject  to  approval  by  the 
Administrator  based  on  the 
requirements  of  this  paragraph  and 
paragraph  (0(3)  of  this  section.  The 
letter  of  intent  shall  consist  of  the 
following; 

(i)  For  compliance  with  §  125.60: 

(A)  A  description  of  the  proposed 
treatment  system  which  upgrades 
treatment  to  satisfy  the  requirements  of 
S  125.60. 

(B)  A  project  plan,  including  a 
schedule  for  data  collection  and  for 
achieving  compliance  with  S  125.60.  The 
project  plan  shall  include  dates  for 
design  and  construction  of  necessary 
facilities,  submittal  of  influent/effluent 
data  and  submittal  of  any  other 
information  necessary  to  demonstrate 
compliance  with  S  125.60.  The 
Administrator  will  review  the  project 
plan  and  may  require  revisions  prior  to 
authorizing  submission  of  the  additional 
information. 

(ii)  For  compliance  with  S  125.65: 

(A)  A  determination  of  what  approach 
will  be  used  to  achieve  compliance  with 
S  125.65. 

(B)  A  project  plan  for  achieving 
compliance.  The  project  plan  shall 
include  any  necessary  data  collection 


activities,  submittal  of  additional 
information,  and/or  development  of 
appropriate  pretreatment  limits  to 
demonstrate  compliance  with  S  125.65. 
The  Administrator  will  review  the 
project  plan  and  may  require  revisions 
prior  to  submission  of  the  additional 
information. 

(iii)  POTWs  which  submit  additional 
information  must: 

(A)  Modify  their  NPDES  form  and 
Application  Questionnaire  as  needed  to 
assure  that  the  information  filed  with 
their  application  is  correct  and 
complete; 

(B)  Obtain  new  State  determinations 
under  SS  125.61(b)(2)  and  125.64(b);  and 

(C)  Provide  the  certification  described 
in  paragraph  (c)(3)  of  this  section. 

(2)  The  information  required  under 
this  subsection  must  be  submitted  in 
accordance  with  the  schedules  in 
§  125.59(f)(3)(ii).  If  the  applicant  does 
not  meet  these  schedules  for 
compliance,  EPA  may  deny  the 
application  on  that  basis. 

(0  Deadlines  and  distribution — (1) 
Applications. 

(i)  The  application  for  an  original 
301(h)  permit  for  POTWs  which  directly 
discharge  effluent  into  saline  waters 
shall  be  submitted  to  the  appropriate 
EPA  Regional  Administrator  "o  later 
than  December  29, 1982. 

(ii)  The  application  for  renewal  of  a 
301(h)  modified  permit  shall  be 
submitted  no  less  than  180  days  prior  to 
the  expiration  of  the  existing  permit, 
unless  permission  for  a  later  date  has 
been  granted  by  the  Administrator.  (The 
Administrator  shall  not  grant  permission 
for  applications  to  be  submitted  later 
than  the  expiration  date  of  the  existing 
permit.) 

(iii)  A  copy  of  the  application  shall  be 
provided  to  the  State  and  interstate 
agency(s)  authorized  to  provide 
certification/concurrence  under 
S§  124.53-124.55  on  or  before  the  date 
the  application  is  submitted  to  EPA. 

(2)  Revisions  to  Applications,  (i) 
Applicants  desiring  to  revise  their 
applications  under  S  125.59(d)  (1)  or  (2) 
must: 

(A)  Submit  to  the  appropriate 
Regional  Administrator  a  letter  of  intent 
to  revise  their  application  either  within 
45  days  of  the  date  of  EPA's  tentative 
decision  on  their  original  application,  or 
within  45  days  of  November  26. 1982, 
whichever  is  later.  Following  receipt  by 
EPA  of  a  letter  of  intent,  further  EPA 
proceedings  on  the  tentative  decision 
under  40  CFR  part  124  will  be  stayed. 

(B)  Submit  the  revised  application  us 
described  for  new  applications  in 

S  125.59(f)(1)  either  within  one  year  of 
the  date  of  EPA's  tentative  decision  on 
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the  original  application  or  within  one 
year  of  November  26, 1982,  if  a  tentative 
decision  has  already  been  made, 
whichever  is  later. 

(ii)  Applicants  desiring  to  revise  their 
applications  under  S  125.59(d)(3)  must 
submit  the  revised  application  as 
described  for  new  applications  in 
§  125.59(f)(1)  of  this  part  concxirrent  with 
submission  of  the  additional  information 
under  §  125.59(g). 

(3)  Deadline  for  additional 
information  to  demonstrate  compliance 
with  S  125.60  and  S  125.65. 

(i)  A  letter  of  intent  required  under 
§  125.59(eKl)  must  be  submitted  by  the 
following  dates:  for  permittees  with 
301(h)  modifications  or  for  applicants  as 
to  which  a  tentative  or  final  decision  has 
been  issued,  within  90  days  of 
promulgation  of  this  provision:  for  all 
others,  within  90  days  after  the 
Administrator  issues  a  tentative 
decision  on  an  application.  Following 
receipt  by  EPA  of  a  letter  of  Intent 
containing  the  information  required  in 
S  125.59(e)(1).  further  EPA  proceedings 
on  the  tentative  decision  under  40  CFR 
part  124  will  be  stayed. 

(ii)  The  project  plan  submitted  under 
§  125.59(e)(1)  shall  ensure  that  the 
applicant  meets  all  the  requirements  of 
§S  125.60  and  125.65  by  the  following 
deadlines: 

(A)  Within  two  years  of  promulgation 
of  this  subsection  for  applicants  that  are 
not  grandfathered  under  S  125.59(j). 

(B)  At  the  time  of  permit  renewal  or 
within  two  years  of  promulgation  of  this 
subsection,  whichever  is  later,  for 
applicants  that  are  grandfathered  under 
S  125.59(j). 

(4)  State  determination  deadline. 
State  determinations,  as  required  by 
§§  125.61(b)(2)  and  125.64(b)  shall  be 
filed  by  the  apphcant  with  the 
appropriate  Regional  Administrator,  no 
later  than  90  days  after  submission  of 
the  revision  to  the  application  or 
additional  information  to  EPA. 
Extensions  to  this  deadline  may  be 
provided  by  EPA  upon  request. 
However,  EPA  will  not  begin  review  of 
the  revision  to  the  application  or 
additional  information  until  a  favorable 
State  determination  is  received  by  EPA. 
Failure  to  provide  the  State 
determination  within  the  timeframe 
required  by  this  subsection  is  a  basis  for 
denial  of  the  apphcation. 

(g)(1)  The  Administrator  may 
authorize  or  request  an  applicant  to 
submit  additional  information  by  a 
specified  date  not  to  exceed  one  year 
from  the  date  of  authorization  or 
request. 

(2)  Applicants  seeking  authorization 
to  submit  additional  information  on 
current/modified  discharge 


characteristics,  water  quality,  l>iological 
conditions  or  oceanographic 
characteristics  must 

(i)  Demonstrate  that  they  made  a 
diligent  effort  to  provide  such 
information  %vith  their  application  and 
were  unable  to  do  so.  and 

(ii)  Submit  a  plan  of  study.  Including  a 
schedule  for  data  collection  and 
submittal  of  the  additional  information. 
EPA  will  review  the  plan  of  study  and 
may  require  revisions  prior  to 
authorizing  submission  of  the  additional 
information. 

(h)  Tentative  decisions  on  section 
301(h)  modifications.  The  Administrator 
shall  grant  a  tentative  approval  or  a 
tentative  denial  of  a  section  301(h) 
modified  permit  application.  To  qualify 
for  a  tentative  approval,  the  applicant 
shall  demonstrate  to  the  satisfaction  of 
the  Administrator  that  it  is  using  good 
faith  means  to  come  into  compliance 
with  all  the  requirements  of  this  subpart 
and  that  it  will  meet  all  such 
requirements  based  on  a  schedule 
approved  by  the  Administrator  in 
accordance  with  !  125.59(0(3)(ii). 

(i)  Decisions  on  section  301(h) 
modifications.  (1)  The  decision  to  grant 
or  deny  a  section  301(h)  modification 
shall  be  made  by  the  Administrator  and 
shall  be  based  on  the  applicant's 
demonstration  that  it  has  met  all  the 
requirements  of  §5  125.59  through 
125.68. 

(2)  No  section  301(h)  modified  permit 
shall  be  issued  until  the  appropriate 
State  certificate /concurrence  is  granted 
or  waived  pursuant  to  §  124.54  or  if  the 
State  denies  certification/concurrence 
pursuant  to  §  124.54. 

(3)  In  the  case  of  a  modification  issued 
to  an  applicant  in  a  State  administering 
an  approved  permit  program  under  40 
CFR  part  123  the  State  Director  may: 

(i)  Revoke  an  existing  permit  as  of  the 
effective  date  of  the  EPA  issued  section 
301(h)  modified  permit,  and 

(ii)  Cosign  the  section  301(h)  modified 
permit  if  the  Director  has  indicated  an 
intent  to  do  so  in  the  written 
concurrence. 

(4)  Any  section  301(h)  modified  permit 
shall: 

(i)  Be  issued  In  accordance  with  the 
procedures  set  forth  in  40  CFR  part  124. 
except  that,  because  section  301(h) 
permits  may  only  be  issued  by  EPA.  the 
terms  "Administrator  or  a  person 
designated  by  the  Administrator"  shall 
be  substituted  for  the  term  'T)irector"  as 
appropriate:  and 

(ii)  Contain  all  applicable  terms  and 
conditions  set  forth  in  40  CFR  part  122 
and  9  125.68. 

(5)  Appeals  of  section  301(h) 
determinations  shall  be  governed  by  the 
procedures  in  40  CFR  part  124. 


(j)  Grandfathering  provision. 
Applicants  that  received  tentative  or 
final  approval  for  a  section  3Dl(b) 
modified  permit  prior  to  February  4. 
1987,  are  not  sub^t  to  {  12S.80.  the 
water  quality  criteria  provisions  of 
9  125.S2(aHl).  or  i  125.85  until  the  time 
of  permit  renewal.  In  addition,  if  permit 
renewal  will  occur  pnor  to  two  years 
after  promulgation  of  this  subsection, 
applicants  may  have  additional  time  to 
come  into  compliance  with  |9  125  JO 
and  125.65.  as  determined  appropriate 
by  EPA  on  a  case-by-case  basis.  Such 
additional  time,  however,  shall  not 
extend  beyond  the  date  that  is  two 
years  after  promulgation  of  this 
subsection.  This  subsection  does  not 
apply  to  any  apphcation  that  was 
initially  tentatively  approved,  but  as  to 
which  EPA  withdrew  its  tentative 
approval  or  issued  a  tentative  denial 
prior  to  February  4, 1M7. 

912SJe    Primary  or  aqutvalen!  tfMtnwnt 


(a)  The  applicant  shall  demonstrate 
that,  at  the  time  its  modification 
becomes  effective,  it  will  be  discharging 
effluent  that  has  received  at  least 
primary  or  equivalent  treatment 

(b)  TTie  applicant  shall  perform 
monitoring  to  ensure,  based  on  the 
monthly  average  results  of  the 
monitoring,  that  the  effluent  it 
discharges  has  received  primary  or 
equivalent  treatment. 

§12Sj61    Exlstnwa  Of  and  eompllanca  w«tii 
appHcabta  water  (luality  standards. 

(a)  There  must  exist  a  water  quality 
standard  or  standards  applicable  to  the 
pollutant(s)  for  which  a  section  301(h) 
modified  permit  is  requested,  including: 

(1)  Water  quality  standards  for 
biochemical  oxygen  demand  or 
dissolved  oxygen; 

(2)  Water  quabty  standards  for 
suspended  solids,  turbidity,  light 
transmission,  light  scattering  or 
maintenance  of  the  euphotic-zone.  and 

(3)  Water  quality  standards  for  pR 

(b)  The  applicant  must: 

(1)  Demonstrate  that  the  modified 
discharge  will  comply  with  the  above 
water  quality  standard(s);  and 

(2)  Provide  a  determination  signed  by 
the  State  or  interstate  agency(s) 
authorized  to  provide  certification  under 
99  124.53  and  124.54  that  the  proposed 
modified  discharge  will  comply  with 
applicable  provisions  of  State  law 
including  water  quality  standards  This 
determination  shall  include  a  discussion 
of  the  basis  for  the  conclusion  reached. 
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§12S^    Atummwrt  or  malnlwianc*  ot 
wetar  qiMMy  wMcti  MMiTM  pretMtion  of 
watwr  wppNM,  and  ttw  protection  and 
propaoatton  of  a  belencad.  Indtgonoua 
population  of  ahaMah,  ffaH,  and  wNdIHa, 
and  aioara  racroatlonai  activWaa. 

(a)  Physical  characteristics  of 
discharge.  (1)  At  the  time  the  301(h) 
modification  becomes  effective,  the 
applicant's  outfall  and  diffuser  must  be 
located  and  designed  to  provide 
adequate  initial  dilution,  dispersion,  and 
transport  of  wastewater  such  that  the 
discharge  does  not  exceed  at  and 
beyond  the  zone  of  initial  dilution: 

(i)  All  applicable  EPA  approved  State 
water  quality  standards  that  directly 
correspond  to  EPA  water  quality 
criteria,  and; 

(ii)  All  applicable  EPA  water  quality 
criteria  for  pollutants  for  which  there  is 
no  applicable  EPA  approved  State  water 
quality  standard  directly  corresponding 
to  the  EPA  water  quality  criterion  for 
the  pollutant. 

(iii)  For  purposes  of  paragraphs  {a)(l) 
(i)  and  (ii)  of  this  section,  a  Slate  water 
quality  standard  "directly  corresponds" 
to  an  EPA  water  quahty  criterion  only  if 
(A)  the  State  water  quality  standard 
addresses  the  same  pollutant  as  the  EPA 
water  quality  criterion  and  (B)  the  State 
water  quality  standard  specifies  a 
numeric  criterion  for  that  pollutant  or 
State  objective  methodology  for  deriving 
such  a  numeric  criterion. 

(iv)  The  evaluation  of  compliance 
with  paragraphs  (a)(1)  (i)  and  (ii)  of  this 
section  shall  be  based  upon  conditions 
reflecting  periods  of  maximum 
stratification  and  during  other  periods 
when  discharge  characteristics,  water 
quality,  biological  seasons,  or 
oceanographlc  conditions  indicate  more 
critical  situations  may  exist. 

(2)  The  evaluation  under  paragraph 
(a)(l)(ii)  of  this  section  as  to  compliance 
with  applicable  section  304(a)(1)  water 
quality  criteria  shall  be  based  on  the 
following; 

(i)  For  aquatic  life  criteria:  The 
pollutant  concentrations  that  must  not 
be  exceeded  are  the  numeric  ambient 
values,  if  any.  specified  in  the  EPA 
section  304(a)(1)  water  quality  criteria 
documents  as  the  concentrations  at 
which  acute  and  chronic  toxicity  to 
aquatic  life  occurs  or  that  are  otherwise 
identified  as  the  criteria  to  protect 
aquatic  life. 

(ii)  For  human  health  criteria  for 
carcinogens:  (A)  For  a  known  or 
suspected  carcinogen,  the  Administrator 
shall  determine  the  pollutant 
concentration  that  shall  not  be 
exceeded.  To  make  this  determination, 
the  Administrator  shall  first  determine  a 
level  of  risk  associated  with  the 
pollutant  that  is  acceptable  for  purposes 


of  this  subsection.  The  Administrator 
shall  then  use  the  information  in  the 
section  304(a)(1)  water  quality  criterion 
document,  supplemented  by  all  other 
relevant  information,  to  determine  the 
specific  pollutant  concentration  that 
corresponds  to  the  identified  risk  level. 

(B)  For  purposes  of  paragraph 
(a)(2)(ii)(A)  of  this  section;  an 
acceptable  risk  Ipvel  will  be  a  single 
level  that  has  been  consistently  used,  as 
determined  by  the  Administrator,  as  the 
basis  of  the  State's  EPA-approved  State 
water  quality  standards  for  carcinogenic 
pollutants.  Alternatively,  the 
Administrator  may  consider  a 
recommendation  by  the  State  of  an 
acceptable  risk  level,  which  may  be 
submitted  at  the  applicant's  option.  The 
State  recommendation  must 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  the  recommended 
level  is  sufficiently  protective  of  human 
health  in  light  of  the  exposure  and 
uncertainty  factors  associated  with  the 
estimate  of  the  actual  risk  posed  by  the 
applicant's  discharge.  The  State  must 
include  with  its  demonstration  a 
showing  that  the  risk  level  selected  is 
based  on  the  best  information  available 
and  that  the  State  has  held  a  public 
hearing  to  review  the  selection  of  the 
risk  level,  in  accordance  with  provisions 
of  State  law  and  public  participation 
requirements  of  40  CFR  part  25.  If  the 
Administrator  neither  determines  that 
there  is  a  consistently  used  single  risk 
level  nor  accepts  a  risk  level 
recommended  by  the  State,  then  the 
Administrator  shall  otherwise  determine 
an  acceptable  risk  level  based  on  all 
relevant  information. 

(iii)  For  human  heahh  criteria  for  non- 
carcinogens:  For  non-carcinogenic 
pollutants,  the  pollutant  concentrations 
that  must  not  be  exceeded  are  the 
numeric  ambient  values,  if  any, 
specified  in  the  EPA  section  304(a)(1) 
water  quality  criteria  documents  as 
protective  against  the  potential  toxicity 
of  the  contaminant  through  ingestion  of 
contaminated  aquatic  organisms. 

(3)  The  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  apply  in 
addition  to,  and  do  not  waive  or 
substitute  for  the  requirements  of 
S  125.61. 

(b)  Impact  of  discharge  on  public 
water  supplies.  (1)  The  applicant's 
modified  discharge  must  allow  for  the 
attainment  or  maintenance  of  water 
quality  which  assures  protection  of 
public  water  supplies. 

(2)  The  applicant's  modified  discharge 
must  not: 

(i)  Prevent  a  planned  or  existing 
public  water  supply  from  being  used,  or 
from  continuing  to  be  used,  as  a  public 
water  supply;  or 


(ii)  Have  the  effect  of  requiring 
treatment  over  and  above  that  which 
would  be  necessary  in  the  absence  of 
such  discharge  in  order  to  comply  with 
local,  and  EPA  drinking  water 
standards. 

(c)  Biological  impact  of  discharge.  (1) 
The  applicants  modified  discharge  must 
allow  for  the  attainment  or  maintenance 
of  water  quality  which  assures 
protection  and  propagation  of  a 
balanced  indigenous  population  of 
shellfish,  fish,  and  wildlife. 

(2)  A  balanced  indigenous  population 
of  shellfish,  fish,  and  wildlife  must  exist; 

(i)  Immediately  beyond  the  zone  of 
initial  dilution  of  the  applicant's 
modified  discharge  and: 

(ii)  In  all  other  areas  beyond  the  zone 
of  initial  dilution  where  marine  life  is 
actually  or  potentially  affected  by  the 
applicant's  modified  discharge. 

(3)  Conditions  within  the  zone  of 
initial  dilution  must  not  contribute  to 
extreme  adverse  biological  impacts, 
including,  but  not  limited  to,  the 
destruction  of  distinctive  habitats  of 
limited  distribution,  the  presence  of 
disease  epicenter,  or  the  stimulation  of 
phytoplankton  blooms  which  have 
adverse  effects  beyond  the  zone  of 
initial  dilution. 

(4)  In  addition,  for  modified 
discharges  into  saline  estuarine  water: 

(i)  Benthic  populations  within  the  zone 
of  initial  dilution  must  not  differ 
substantially  from  the  balanced 
indigenous  populations  which  exist 
immediately  beyond  the  boundary  of  the 
zone  of  initial  dilution; 

(ii)  The  discharge  must  not  interfere 
with  estuarine  migratory  pathways 
within  the  zone  of  initial  dilution;  and 

(iii)  The  discharge  must  not  result  in 
the  accumulation  of  toxic  pollutants  or 
pesticides  at  levels  which  exert  adverse 
effects  on  the  biota  within  the  zone  of 
initial  dilution. 

(d)  Impact  of  discharge  on 
recreational  activities.  (1)  The 
applicant's  modified  discharge  must 
allow  for  the  attainment  or  maintenance 
of  water  quality  which  allows  for 
recreational  activities  beyond  the  zone 
of  initial  dilution,  including,  without 
limitation,  swimming,  diving,  boating, 
fishing,  and  picnicking,  and  sports 
activities  along  shorelines  and  beaches. 

(2)  There  must  be  no  Federal,  State  or 
local  restrictions  on  recreational 
activities  within  the  vicinity  of  the 
applicant's  modified  outfall  unless  such 
restrictions  are  routinely  imposed 
around  sewage  outfalls.  This  exception 
shall  not  apply  where  the  restriction 
would  be  lifted  or  modified,  in  whole  or 
in  part,  if  the  applicant  were  discharging 
a  secondary  treatment  effluent. 
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(e)  Additional  requirements  for 
applications  based  on  improved  or 
altered  discharges.  An  appHcation  for  a 
section  301(h)  modified  permit  on  the 
basis  of  an  improved  or  altered 
discharge  must  include: 

(1)  A  demonstration  that  such 
improvements  or  alterations  have  been 
thoroughly  planned  and  studied  and  can 
be  completed  or  Implemented 
expeditiously; 

(2)  Detailed  analyses  projecting 
changes  in  average  and  maximum 
monthly  flow  rates  and  composition  of 
the  applicant's  discharge  which  are 
expected  to  result  from  proposed 
improvements  or  alterations; 

(3)  The  assessments  required  by 
paragraphs  (a)  through  (b)  of  this  section 
based  on  its  current  discharge; 

(4)  A  detailed  analysis  of  how  the 
applicant's  planned  improvements  or 
alterafions  will  comply  with  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section. 

(f)  Stressed  waters.  An  applicant  must 
demonstrate  compliance  with 
paragraphs  (a)  through  (e)  of  this  section 
not  only  on  the  basis  of  the  applicant's 
own  modified  discharge,  but  also  taking 
into  account  the  applicant's  modified 
discharge  in  combination  with 
pollutants  from  other  sources.  However, 
if  an  applicant  which  discharges  into 
ocean  waters  believes  that  its  failure  to 
meet  the  requirements  of  paragraphs  (a) 
through  (e)  of  this  section  is  entirely 
attributable  to  conditions  resulting  from 
human  perturbations  other  than  its 
modified  discharge  (including,  without 
limitation,  other  municipal  or  industrial 
discharges,  nonpolnt  source  runoff  and 
the  applicant's  previous  discharges),  the 
applicant  need  not  demonstrate 
compliance  with  those  requirements  if  it 
demonstrates,  to  the  satisfaction  of  the 
Administrator,  that  its  modified 
discharge  does  not  or  will  not: 

(1)  Contribute  to.  increase,  or 
perpetuate  such  stressed  conditions; 

(2)  Contribute  to  further  degradation 
of  the  biota  or  water  quality  if  the  level 
of  human  perturbadon  from  other  source 
increases;  and 

(3)  Retard  the  recovery  of  the  biota  or 
water  quality  if  the  level  of  human 
perturbation  from  other  source 
decreases. 

S12S.»3    EatabMahmant  of  a  monitoring 
proQram. 

(a)  General  requirements.  (1)  The 
applicant  must: 

(i)  Have  a  monitoring  program  that  is 
(A)  Designed  to  provide  data  to  evaluate 
the  impact  of  the  modified  discharge  on 
the  marine  biota,  demonstrate 
compliance  with  applicable  water 
quality  standards,  and  measure  toxic 


substances  in  the  discharge,  and  (B) 
limited  to  include  only  those  scientific 
investigations  necessary  to  study  the 
effects  of  the  proposed  discharge; 

(ii)  Describe  the  sampling  techniques, 
schedules  and  locations  (including 
appropriate  control  sites),  analytical 
techniques,  quality  control  and 
verification  procedures  to  be  used  in  the 
monitoring  program; 

(iii)  Demonstrate  that  it  has  the 
resources  necessary  to  implement  the 
program  upon  issuance  of  the  modified 
permit  and  to  carry  it  out  for  the  life  of 
the  modified  permit;  and 

(iv)  Determine  the  frequency  and 
extent  of  the  monitoring  program  taking 
into  consideration  the  applicant's  rate  of 
discharge,  quantities  of  toxic  pollutants 
discharged,  and  potentially  significant 
impacts  on  receiving  water  quality, 
marine  biota,  and  designated  water 
uses. 

(2)  The  Administrator  may  require 
revision  of  the  proposed  monitoring 
program  before  issuing  a  modified 
permit  and  during  the  term  of  any 
modified  permit. 

(b)  Biological  monitoring  program. 
The  biological  monitoring  program  for 
both  small  and  large  applicants  shall 
provide  data  adequate  to  evaluate  the 
impact  of  the  modified  discharge  on  the 
marine  biota. 

(1)  Biological  monitoring  shall  include 
to  the  extent  practicable; 

(i)  Periodic  surveys  of  the  biological 
communities  and  populations  which  are 
most  likely  affected  by  the  discharge  to 
enable  comparisons  with  baseline 
conditions  described  in  the  application 
and  verified  by  sampling  at  the  control 
stations /reference  sites  during  the 
periodic  surveys; 

(ii)  Periodic  determinations  of  the 
acciunulation  of  toxic  pollutants  and 
]>esticides  in  organisms  and 
examination  of  adverse  effects,  such  as 
disease,  growth  abnormalities, 
physiological  stress  or  death; 

(iii)  Sampling  of  sediments  in  areas  of 
solids  deposition  in  the  vicinity  of  the 
ZID.  in  other  areas  of  expected  impact, 
and  at  appropriate  reference  sites  to 
support  the  water  quality  and  biological 
surveys  and  to  measure  the 
accumulation  of  toxic  pollutants  and 
pesticides;  and 

(iv)  Where  the  discharge  would  affect 
commercial  or  recreational  fisheries, 
periodic  assessments  of  the  conditions 
and  productivity  of  fisheries. 

(2)  Small  appUcants  are  not  subject  to 
the  requirements  of  paragraphs  (b)(1) 
(il)-{iv)  of  this  section  if  they  discharge 
at  depths  greater  than  10  meters  and  can 
demonstrate  through  a  suspended  solids 
deposition  analysis  that  diere  will  be 


negligible  seabed  accumulation  in  the 
vicinity  of  the  modified  discharge. 

(3)  For  applicants  seeking  a  section 
301(h)  modified  permit  based  on: 

(i)  A  current  discharge,  biological 
monitoring  shall  be  designed  to 
demonstrate  ongoing  compliance  with 
the  requiremenU  of  S  125.62(c); 

(ii)  An  improved  discharge  or  altered 
discharge  other  than  outfall  relocation, 
biological  monitoring  shall  provide 
baseline  data  on  the  current  impact  of 
the  discharge  and  data  which 
demonstrate,  upon  completion  of 
improvements  or  alterations,  that  the 
requirements  of  §  125.62(c)  are  met  or 

(iii)  An  improved  or  altered  discharge 
involving  outfall  relocatioa  the 
biological  monitoring  shall: 

(A)  Include  the  ciurent  discharge  site 
until  such  discharge  ceases:  and 

(B)  Provide  baseUne  data  at  the 
relocation  site  to  demonstrate  the 
impact  of  the  discharge  and  to  provide 
that  basis  for  demonstrating  that 
requirements  of  S  125.62(c)  will  be  met. 

(c)  Water  quality  monitoring  program. 
The  water  quality  monitoring  program 
shall  to  the  extent  practicable: 

(1)  Provided  adequate  data  for 
evaluating  compliance  with  water 
quaUty  standards  or  water  quahty 
criteria,  as  applicable  under 

S  125.62(a)(1); 

(2)  Measure  the  presence  of  toxic 
pollutants  which  have  been  identified  or 
reasonably  may  be  expected  to  be 
present  in  the  discharge. 

(d)  Effluent  monitoring  program.  In 
addition  to  the  requirements  of  40  CFR 
part  12Z  to  the  extent  practicable, 
monitoring  of  the  POTW  effluent  shall 
provide  quantitative  and  qualitative 
data  which  measure  toxic  substances 
and  pesticides  in  the  effluent  and  the 
effectiveness  of  the  toxic  control 
program. 

$12S.M    Effect  of  the  dtocharga  on  other 


(a)  No  modified  discharge  may  result 
in  any  additional  pollution  control 
requirements  on  any  other  point  or 
nonpolnt  source. 

(b)  The  apphcant  shall  obtain  a 
determination  from  the  State  or 
interstate  agency(8)  having  authority  to 
establish  wasteload  allocations 
indicating  whether  the  applicant's 
discharge  will  result  in  an  additional 
treatment  pollution  control  or  other 
requirement  on  any  other  point  or 
nonpoint  sources.  The  state 
determination  shall  include  a  discussion 
of  the  basis  for  its  conclusion. 
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(a)  Scope  Qxui  applicatulity.  U)  Tk* 
requiranwatt  of  this  Mctiao  apfily  to 
each  POTW  serving  a  population  of 
50,000  or  mora  that  nas  toxic  polhitants 
introduced  Into  the  POTW  by  one  or 
more  industrial  discbargen  and  that 
seeks  a  section  901  (h]  modification. 

(2)  Th«  reqoit  cments  of  this  section 
apply  in  addition  to  any  applicable 
requirements  of  40  CFK  part  403,  and  do 
not  waive  or  snbstttute  for  the  part  403 
requirements  in  any  way. 

(b)  Toxic  polbitaat  control.  |1)  As  to 
each  toxic  poUutant  introduced  by  an 
Induathal  dischar^r,  each  POTW 
subiect  to  the  raquirements  of  this 
section  shall  demonstrate  that  it  either. 

(i)  Has  an  applicable  pretreatjcent 
requirement  in  effect  in  accordance  with 
paragraph  (c)  of  this  section;  or  (ii)  has 
in  effect  a  program  that  achieves 
Secondary  Remoral  Eqaivalency  in 
accordance  with  paragreph  (d)  of  this 
sectton. 

(2)  Each  appiicani  ahali  demonstrate 
that  ai»csa  tntrodncing  waste  into  the 
sppUcuit's  treatment  works  are  in 
compliMwe  with  aU  appUcable 
pretreatnwnt  re<)iiitemenlB,  iBcludiog 
numerical  standards  set  by  local  limits, 
and  that  U  will  enforce  those 
requirements. 

(c)  Applicable  prelreatment 
requiremenL  f1)  An  applicable 
pretreatment  requirement  under 
paragraph  (bKiKO  of  this  section  with 
reepcci  to  a  toxic  polhitant  shal)  consist 
of  the  followfng: 

(i)  As  to  each  ladoetrial  source 
disckirfiaf  lo  die  appbeanfa  treatment 
woilu  for  wUch  Ihate  ia  no  appticable 
categorical  pntceaCment  staadtrd  lor 
the  taxic  pofatent.  a  toca)  haul  or  limits 
on  the  tosdc  poibitant  satiafyiag  the 
requiramanU  of  40  CFR  part  4QS  and 
ensuriag  that  the  nquircoaenta  of 
1 125.62  are  mat:  and 

(ii)  As  to  each  industrial  source 
discharging  to  the  applicant's  treatment 
wotka  tb«t  ia  aabtect  to  a  categorical 
pretreatment  stasKknl  for  tka  toobe 
pollutant,  the  cateforical  standard  plus 
a  local  limit  or  timits  as  necessary  to 
satisfy  the  requirements  of  40  CFR  part 
403  and  to  ensure  that  the  requirements 
of  section  125.62  are  met. 

(2)  Any  local  hmltf  developed  to  meet 
the  requirements  of  paragraphs  fb)(1)(i) 
and  (cKl)  of  thie  section  shall  be  (i) 
Consistent  vrith  al  appBcabte 
requirements  of  4D  CFR  part  403  and  (if) 
subbed  to  approval  by  the  Admlniatrafor 
as  part  of  the  aoifb)  appHcatioa  review. 
The  AdmMa»a(er  amy  nqalia  saeli 
local  limits  to  be  nviaad  aa  oecesaary  to 
meat  te  laqaliaaaxila  ef  Ifcia 
1 125.eZ  or  40  CFR  pact  40X 


(d)  Secoadary  reioorai  equivokmcy. 
An  applicant  shall  demonstrate  that  it 
achieves  Secondary  Removal 
Equivalency  throuj^  the  use  of  a 
secondary  treatment  pilot 
(demonstration)  plant  at  the  apphcant's 
facility  which  provides  an  empirical 
determinabon  of  the  amount  of  a  toxic 
poUutaat  removed  by  the  application  of 
secondary  treatment  to  the  applicant's 
influent,  where  the  applicant's  infhient 
has  not  been  pretreated.  Alternatively, 
an  appbcant  may  make  this 
determinatioa  using  influent  that  has 
received  industrial  pretreatment. 
notwithstanding  \  125.58(w). 

S  t2S.96    Toxics  control  program. 

(a]  Chemical  analysis.  (1)  The 
applicant  shall  submit  at  the  time  of 
eppMcation  a  chemical  analysis  of  its 
current  discharge  for  all  toxic  pollutants 
tnd  pesticides  as  defined  in  S  125.58 
(aa)  and  (p).  The  analysis  shall  be 
performed  on  two  24  hour  composite 
8  imples  (one  dry  weather  and  one  wet 
weather).  Apphcants  may  supplement  or 
substitute  chemical  analyses  if 
composition  of  the  supplemental  or 
substitute  samples  typifies  that  which 
occurs  during  dry  and  wet  weather 
conditions. 

(2)  Unless  required  by  the  State,  this 
requirement  shall  not  apply  to  any  small 
section  301(h)  applicant  which  certifies 
that  there  are  no  known  or  suspected 
sources  of  toxic  pollutants  or  pesticides 
and  documents  Ae  certification  with  an 
industrial  user  nnrtry  as  described  by 
40  CFR  403.82(f)t2). 

(b)  Identification  ofaovrces.  The 
applicant  shall  submit  at  the  time  of 
application  an  analysis  of  the  known  or 
suspected  sources  of  toxfc  poflutants  or 
pesticides  identified  in  ft  125.ee(a).  The 
applicant  shall  to  the  extent  practicable 
categorize  the  sources  according  to 
industrial  and  nonindustrial  types. 

(c)  Industrial  pretnotment 
requirementa.  (1)  An  apjrfieant  that  has 
known  or  suspected  industrial  sources 
of  toxic  polhitants  shall  have  an 
approved  pretreetraent  program  in 
accordar>ce  wfth  40  CFR  part  403. 

(2)  This  requirement  shall  not  apply  to 
any  applicant  which  has  no  known  or 
suspected  industrial  sources  of  toxic 
pollutants  or  pesticides  and  so  certifies 
to  the  Administrator 

(3)  The  pretreatment  program 
submttted  by  the  appKcant  under  this 
section  sbaU  be  subject  to  revieioR  as 
required  by  the  Adrninlstrafor  prior  to 
isaaing  or  renewing  any  section  301(h) 
modified  permit  arid  during  the  term  of 
any  s«ch  permit. 

(4)  bnplenientation  of  afl  exioting 
pretreatment  reifulreawnts  and 
authorities  must  be  maintained  through 


the  period  ol  dcvdopount  of  any 
additioned  pretreatment  retirements 
that  may  be  necessary  to  comply  with 
the  requirements  of  this  subpart 

(d)  Nonindmtriol  source  control 
program.  (1)  The  applicant  shall  submit 
a  proposed  pubftc  education  program 
designed  to  minimize  the  entrance  of 
nonindustrial  toxic  pollutants  and 
pesticides  into  its  POTW(8)  which  shall 
be  implemented  no  later  than  18  months 
after  issuance  of  a  301(h)  modified 
permit. 

(2)  The  applicant  shall  also  develop 
and  implement  additioiul  nonindustrial 
source  control  programs  on  the  earliest 
possible  schedule.  This  requirement 
shall  not  apply  to  a  small  applicant 
which  certifies  that  there  are  no  known 
or  suspected  water  quality,  sediment 
accumulation,  or  biological  problems 
related  to  toxic  pollutants  or  pesticides 
in  its  discharge. 

(3)  The  applicant's  nonindustrial 
source  control  programs  under 
paragraph  (d)(2)  of  this  section  shall 
incltule  the  following  schedules  which 
are  to  be  implemented  no  later  than  18 
months  after  issuance  of  a  301(h) 
modified  permit: 

(i)  A  schedule  of  activities  for 
identifying  noniiidttstrial  sources  of 
toxic  ptrihitants  and  pesticides;  and 

(ii)  A  schedule  for  the  development 
and  implementation  of  owitrtrf  programs, 
to  the  extent  practicable,  far 
nonindustrial  sources  of  loxic  polhitants 
and  pesticides. 

(4)  Each  proposed  nonhidustrial 
source  control  program  and/or  schedule 
submftted  by  the  applicant  under  this 
section  shaB  be  subject  to  revision  as 
determined  by  the  Administrator  prior 
to  issuing  or  renewing  any  section  3(n(h) 
modified  permit  and  during  the  term  of 
any  such  permit. 


1^  VI  V^^^FV^ 


or 


S  t2S.67 
amount  al 

(a)  No  modified  discharge  may  result 
in  any  new  or  substantially  increased 
disdtarges  of  the  pollutant  to  which  the 
modification  applies  above  the 
discharge  specified  in  the  section  3(n(h) 
modified  permit. 

(b)  Where  pollutant  discharges  axe 
attributable  in  part  to  combined  sewer 
overfknra.  the  applicant  shall  minimize 
existing  overflows  and  prevent 
increases  in  the  amoant  of  pollntanta 
discharged. 

(c)  The  applicant  shall  provide 
profecttona  of  effluent  volume  »m)  mass 
loading  a  fbr  any  potfutants  to  which  the 
modification  sppHee  in  5  year 
increments  for  the  design  Hfe  of  its 
facility. 
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§  1 25.68    Special  conditions  for  section 
301(h)  modified  pannlts. 

Each  section  301(h)  modified  permit 
issued  shall  contain,  in  addition  to  all 
applicable  terms  and  conditions 
required  by  40  CFR  part  122.  the 
following: 

(a)  Effluent  limitations  and  mass 
loadings  which  will  assure  compliance 
with  the  requirements  of  this  subpart; 

(b)  A  schedule  or  schedules  of 
compliance  for: 

(1)  Pretreatment  program  development 
required  by  §  125.66(c); 

(2)  Nonindustrial  toxics  control 
program  required  by  §  12S.66(d);  and 

(3)  Control  of  combined  sewer 
overflows  required  by  \  125.67. 

(c)  Monitoring  program  requirements 
that  include: 

(1)  Biomonitoring  requirements  of 
§  125.63(b); 

(2)  Water  quality  requirements  of 
§  125.63(c); 

(3)  Effluent  monitoring  requirements 
of  §  125.60(b)  and  125.63(d). 

(d)  Reporting  requirements  that 
include  the  results  of  the  monitoring 
programs  required  by  paragraph  (c)  of 
this  section  at  such  frequency  as 
prescribed  in  the  approved  monitoring 
program. 

Appendix — Applicant  Questionnaire  for 
Modification  of  Secondary  Treatment 
Requirementa 

/.  Introduction 

This  questionnaire  is  to  be  submitted  by 
both  small  and  large  applicants  for 
modification  of  secondary  treatment 
requirements  under  section  301(h)  of  the 
Clean  Water  Act  (CWA).  A  small  applicant  is 
defined  as  a  POTW  that  has  a  contributing 
population  to  its  wastewater  treatment 
facility  of  less  than  50,000  and  a  projected 
average  dry  weather  flow  of  less  than  5.0 
million  gallons  per  day  (mgd,  0.22  cubic 
meters/sec)  (40  CFR  125.58(c)).  A  large 
applicant  is  defined  as  a  POTW  that  has  a 
population  contributing  to  its  wastewater 
treatment  facility  of  at  least  50,000  or  a 
projected  average  dry  weather  flow  of  its 
discharge  of  at  least  5.0  million  gallons  per 
day  (mgd,  0.22  cubic  raeters/sec)  (40  CFTR 
125.58(c)).  The  questionnaire  is  in  two 
sections,  a  general  information  and  basic 
requirements  section  (Part  U)  and  a  technical 
evaluation  section  (Part  III).  Satisfactory 
completion  by  small  and  large  dischargers  of 
the  appropriate  questions  of  this 
questionnaire  is  necessary  to  enable  EPA  to 
determine  whether  the  applicant's  modified 
discharge  meets  the  criteria  of  section  301(h) 
and  EPA  regulations  (40  CF9.  part  125, 
subpart  G). 

Most  small  applicants  should  be  able  to 
complete  the  questionnaire  using  available 
information.  However,  small  POTWs  with 
low  initial  dilution  discharging  into  shallow 
waters  or  waters  with  poor  dispersion  and 
transport  characteristics,  discharging  near 
distinctive  and  susceptible  biological 


habitats,  or  discharging  substantial  quantities 
of  toxics  should  anticipate  the  need  to  collect 
additional  information  and/or  conduct 
additional  analyses  to  demonstrate 
compliance  with  section  301(h)  criteria.  If 
there  are  questions  in  this  regard,  apphcants 
should  contact  the  appropriate  EPA  Regional 
Office  for  guidance. 

Guidance  for  responding  to  this 
questionnaire  is  provided  by  the  newly 
amended  section  301(h)  technical  support 
document.  Where  available  information  is 
incomplete  and  the  applicant  needs  to  collect 
additional  data  during  the  period  it  is 
preparing  the  apphcation  or  a  letter  of  intent. 
EPA  encourages  the  applicant  to  consult  with 
EPA  prior  to  data  collection  and  submission. 
Such  consultation,  particularly  if  the 
applicant  provides  a  project  plan,  will  help 
assure  that  the  proper  data  are  gathered  in 
the  most  efficient  manner. 

The  notation  (L)  means  large  applicants 
must  respond  to  the  question,  and  (S)  means 
small  applicants  must  respond. 

//.  General  Information  and  Basic  Data 

Requirements 

A.  Treatment  System  Description 

1.  (L  S)  On  which  of  the  following  are  you 
basing  your  application:  A  current  discharge, 
improved  discharge,  or  altered  discharge,  as 
defined  in  40  CFR  125.587  (40  CFR  125.59(a)) 

2.  (L.  S)  Description  of  the  Treatment/ 
Outfall  System.  (40  CFR  125.62(a)  and 
125.62(e)) 

a.  Provide  detailed  descriptions  and 
diagrams  of  the  treatment  system  and  outfall 
configuration  wiiich  you  propose  to  satisfy 
the  requirements  of  section  301(h)  and  40  CFR 
part  125  subpart  G.  What  is  the  total 
discharge  design  flow  upon  which  this 
application  is  based? 

b.  Provide  a  map  showing  the  geographic 
location  of  proposed  outfall(s)  (i.e., 
discharge).  What  is  the  latitude  and  longitude 
of  the  proposed  outfall(8)? 

c.  For  a  modification  based  on  an  improved 
or  altered  discharge,  provide  a  description 
and  diagram  of  your  current  treatment  system 
and  outfall  configuration.  Include  the  current 
outfall's  latitude  and  longitude,  if  different 
from  the  proposed  outfall. 

3.  (L,  S)  Primary  or  equivalent  treatment 
requiremenU.  (40  CFR  125.60) 

a.  Provide  data  to  demonstrate  that  your 
effluent  meets  at  least  primary  or  equivalent 
treatment  reqairements  as  defmed  in  40  CFR 
125.58(r)?  (40  CFR  125.60) 

b.  If  your  effluent  does  not  meet  the 
primary  or  equivalent  treatment 
requirements,  when  do  you  plan  to  meet 
them?  Provide  a  detailed  schedule,  including 
design,  construction,  start  up  and  full 
operation,  with  your  applicatioru  This 
requirement  must  be  met  by  the  effective 
date  of  the  new  section  301(h)  modified 
permit. 

4.  (US)  Effluent  Limitations  and 
Characteristics  (40  CFR  125.ei(b)  and 
125.62(e)12)) 

a.  Identify  the  final  effluent  limitations  for 
five-day  biochemical  oxygen  demand  (BODs), 
suspended  solids,  and  pH  upon  which  you 
application  for  a  modification  is  based: 

— BODs mg/1 

— Suspended  solids mg/1 


— pH 


(range) 


b.  Provide  data  on  the  following  effluent 
characterisHcs  for  your  current  discharge  as 
well  as  for  the  modified  discharge  if  differert 
from  the  current  discharge: 
Flow  (m'/sec): 
— Minimum 

— Average  dry  weather 
— Average  wet  weather 
— Maximum 
— Annual  average 

BOD»  (mg/1)  for  the  following  plant  flows: 
— Minimum 

— Average  drj"  weather 
— Average  wet  weather 
— Maximum 
—Annual  average 

Suspended  solids  (mg/1)  for  the  following 
plant  flows: 
— Minimum 

— Average  dry  weather 
— Average  wet  weather 
— Maximum 
— Annual  average 

Toxic  pollutanU  and  pesticides  (>«.g/l): 
— List  each  toxic  pollutant  and  pesticide 

pH: 

— Minimum 

— Maximum 

Dissolved  oxygen  (mg/l,  prior  to  ciilorinalion) 

for  the  foUowuig  plant  flows: 

— Minimum 

— Average  dry  weather 

— Average  wet  weather 

— Maximum 

— Annual  average 

Immediate  dissolved  oxygen  demand  (mg/1) 

5.  (L.S)  Effluent  Volume  and  Mass 
Emissions  (40  CFR  125.62(e)(2)  and  125.67) 

a.  Provide  detailed  analyses  showing 
projections  of  effluent  volume  (annual 
average,  m'/sec)  and  mass  loadings  (mt/>T) 
of  BODi  and  suspended  solids  for  the  design 
life  of  your  treatment  facihty  in  five  year 
increments.  If  the  apphcation  is  based  upon 
an  improved  or  altered  discharge,  the 
projections  must  be  provided  with  and 
without  the  proposed  improvements  or 
alterations. 

b.  Provide  projections  for  the  end  of  your 
five-year  permit  term  for  (1)  the  treatment 
facility  contributing  population  and  (2)  the 
average  daily  total  discharge  flow  for  the 
maximum  month  of  the  dry  weather  season. 

6.  (US)  Average  Daily  Industnai  Flow  (mV 
sec).  Provide  or  estimate  the  average  daily 
industrial  Inflow  to  your  treatment  facility  for 
the  same  time  increments  as  in  question 
ILA4  above.  (40  CFR  125.86) 

7.  (US)  Combined  Sewer  Overflows  (40 
CFR  125.87(b)) 

a.  Does  (vrill)  your  treatment  and  collection 
system  include  combined  sewer  overflows? 

b.  If  yes,  provide  a  description  of  your  plan 
for  minimizing  combined  sewer  overflows  to 
the  receiving  water. 

8.  (US)  Outfall/Diffuser  Design.  Provide  the 
follovring  data  for  your  current  discharge  as 
well  as  for  the  modified  discharge,  if  different 
from  the  current  discharge:  (40  CFR 
12S.e2(a)(l)) 

— Diameter  and  length  of  the  outfall(sl 
(meters) 
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— Ai«M»)  af  port  orlenUtlonU)  from 

kofliMMai  (<kpM*) 
—Port  diamcterfs)  (nBtan) 
— Oriflca  contnction  coeffident(>),  if  known 
—Vertical  dl»tanca  from  mean  lower  low 

water  (or  mean  low  water)  (urface  and 

outfall  port(i)  centerliae  fiiwterv) 
— Number  of  porta 
— Port  ipacing  (meter*) 
— Deaign  flow  rate  for  each  port.  If  muhipie 

porta  are  uaad  (m^aac) 
B.  Receiving  Water  Description 

1.  (LS)  Are  you  applying  for  a  modification 
baaed  on  a  discharge  to  the  ocean  (40CFR 
12SM{n]]  or  to  a  saline  estuary  (40  CFR 
12a.6a(vl)?  (40  CFR  125.59(a)J 

Z.  (US)  la  yonr  current  Aaeharge  or 
modified  ditcharye  to  stressed  watera  at 
defined  In  (40  QTl  125.M<2))T  If  yes.  wtiat  are 
the  pollution  sources  contrlboting  to  the 
•tressT  (40  CFH  125.S9<b)(4)  and  US^ZtH] 

3.  (US)  Provide  a  description  and  data  on 
the  seasonal  circulation  patteiaa  In  Ih* 
vicinity  ot  yoMT  cafraat  aad  Modiflad 
dlschaigais).  (40  CFR  UAJS(a)) 

4.  (L)  Oceanographic  conditions  in  the 
vicinity  of  the  current  and  proposed  modifiad 
dl*charge(s).  Provide  data  on  the  following: 
(40  CFR  12&62(8]) 

^-Lowvat  ten  percentile  carrent  speed  [mf 

sec) 
— Predominant  current  speed  (m/sec)  an^ 

direction  (true)  during  the  foar  seasons 
— PeHod(s)  of  maximum  stratiflcation 

(months) 
— Period(s)  of  natural  upwelliag  events 

(duralieii  and  freqwaacy.  BMmiiia) 
—Density  profilaa  during  period(s)  of 

maxinam  stratification 

5.  (US)  Do  the  receiving  waters  for  your 
discharge  contain  significant  amounts  of 
efflue.H  previetialy  dacharged  from  the 
treatment  worka  for  which  you  are  applying 
for  a  section  30I(bI  modified  permttT  (40  CFR 

Ol  Ambient  water  quality  conditions  during 
the  period(s)  of  naximum  stratification:  at 
the  zone  of  Initial  dihitlon  (ZID)  boundary,  at 
other  areas  of  potential  Impact,  and  at  control 
stations.  (40  CFR  12&.B2(a)) 

a.  (L)  Provide  profiles  (with  depth)  on  the 
foUowtng  for  the  cwrent  discharge  location 
and  for  the  modifiad  discharge  location.  If 
different  from  the  current  discharge: 
— BOOklmg/l) 
— Dlsaolvad  oxyg««  (mg/I) 
— Suapntded  sotida  (mg/l) 
-pH 

— Temperatart  (*  C) 
—Salinity  (ppt) 
— Tranaparaocy  |tart)ld>t7.  percent  light 

transmlttance) 
— Other  atgnttcaBt  varlabtaa  fag.,  mrtrtents, 

toxic  pettamts  aad  peatiddea,  fecal 

eoitfonB  bacteria) 

bi  (S)  Provtdo  avaUafata  data  on  tha 
following  in  the  vicinity  of  tba  currant 
diackasaa  locaik»  and  far  Iha  nodkfied 
disdMrga  locatkiis.  if  diffareat  froai  the 
curreat  diaeiMt«B  (4*  CFR  US.«l(b)(1)) 
—Dissolved  oxyyia  tag/U 
— Suspended  solids  (mg/1) 
— pH 
— Temperature  ('  C) 


— SaHnHy  (pprj 

— Ttanaparaney  fturbidKy.  percent  Mghl 

transmMtaace) 
— Other  significani  variabiea  (e^..  nalrieala. 

toxic  poAwtaata  and  pestlcidea.  fecal 

oottfona  bacteria) 

a.  (L  S)  Are  tkera  other  periods  when 
receiving  water  quality  conditions  wiay  be 
more  critical  than  the  p«riod(s)  of  maximum 
siratificationT  If  so.  describe  tlMse  and  other 
critical  periods  aad  data  requested  in  e.a.  (or 
th.e  other  criticat  period(s).  (40  CFR 
125.e2<a)(l)) 

7.  (L)  Provide  data  on  steady  state 
sedinsenl  dissolved  oxygen  demand  and 
d^saoived  oxygen  demand  doe  to 
rcsuapension  of  sadinwnts  in  the  vicinity  of 
your  current  and  modified  discharfe(s)  |mg/ 
l/day). 
C.  Biological  Condirions 

1.  (L)  Provida  a  detailed  description  of 
reptasentative  biologicai  communities  (e.g.. 
plankton,  macrobenthos.  demersal  Hah.  etc) 
in  the  vicinity  of  your  current  and  modified 
dischargefs):  Within  the  ZID,  at  the  ZID 
boundary,  at  other  areas  of  potential 
disctiarge-relaled  impact,  and  at  reference 
(control)  sites.  Cooimunjty  characteristics  to 
be  described  shall  include  (but  not  be  limited 
tu)  species  composition;  abundance; 
donunance  and  diversity:  spatial/temporal 
distribution;  growth  and  reproduction: 
disease  frequency:  trophic  structure  and 
productivity  patterns;  presence  of 
opportunistic  species;  bioaccumulation  of 
toxkc  materials,  and  the  occurrence  of  mass 
mortalities. 

2.  (U  S)  a  Are  distinctive  habitats  of 
hmited  distribution  (such  as  kelp  beds  or 

coral  reefs)  located  in  areas  pofenrtatly 

affected  by  the  modified  discharge?  (40  CFR 
125.62(c)j 

(b)  If  yes,  provide  Information  on  type, 
extent,  and  Location  of  habitats. 

S.  fU  S)  a.  Are  commercial  or  recreational 
fisheries  located  in  areas  potentially  affected 
by  the  discharger  (40  CFR  125.62  (c)  and  (dJJ 

b.  If  yes,  provide  information  on  types, 
location,  and  value  of  fisheries. 
D  State  and  Federal  Uws  (40  CFR  125.ai  and 
115.62(a)(1)) 

1.  (U  S)  Are  there  water  quality  standards 
applicable  to  the  following  pollutants  for 
which  a  modiTx^tlon  ia  requested: 

—  Btocbmaical  oxygen  demand  or  dissolved 
oxygen? 

— Suspended  solids.  turbi<firy.  Tight 
transmiaaion.  bght  scattering,  or 
maintenance  of  the  eiiphoiic  zone? 

— pH  of  the  receiving  water? 

2.  (U  S)  If  yes.  what  is  the  water  use 
cUssificalion  for  yow  discharge  area?  What 
are  the  applicable  standards  for  yow 
discharge  area  for  each  of  the  parameters  for 
which  a  modification  la  relocated?  Provide  a 
copy  of  all  applicable  water  quality 
standards  or  a  cltatloR  to  where  they  can  be 
found. 

3.  (U  S)  If  there  are  no  directly 
correspondiag  aomarical  applicable  water 
quality  standards  approved  by  EPA.  provide 
data  to  demonatrate  that  water  quohty 
criteria  esUbliahed  onder  aection  304(a)(1)  of 
the  Clean  Water  Act  are  met  at  and  beyond 
the  boundary  of  the  ZID  under  critical 


envlronoMfital  and  lieataiaBt  plant 
conditions  in  the  watera  saiiuanding  ar 
adjaccat  to  tiw  point  at  whtch  yovr  cffluaal  is 
dischaiged.  i40CFR  12S.62|a)(l)) 

4.  (U  S)  Will  Ihc  modifiad  discharge:  (40 
CFR  125.59(b)(3)) 

—Be  consistent  with  apphcable  State  coastal 
zone  management  program(s)  approved 
under  the  Coastal  Zone  Management  Act 
as  amended.  16  U.S.C.  1451  et  seq.?  (See  IS 
U.&C  US8(c)(3KA)) 
—Be  located  in  a  marine  sanctaary 
designated  under  title  HI  of  the  Marine 
Protectioa.  Research,  and  Sanctaariea  Act 
(MPRSA)  as  amended.  16  UAC  1431  et 
seq..  or  in  an  estuarine  sanctuary 
designated  under  the  Coastal  Zona 
Management  Act  as  amended.  16  VJSXl. 
14617  If  located  In  s  marine  sanctuary 
designated  under  title  HI  of  the  MPRSA. 
attach  a  copy  of  any  certification  or  permit 
required  under  regulations  governing  snch 
marino  sanctuary.  (See  »  U.S.C.  1432ff)(2)) 
-Be  consistent  with  the  Endangered  Speciea 
Act  as  aBeaded.lAU.SXX  1S31  at  seqJ 
Provide  the  names  of  any  threatenad  or 
endangered  species  that  inhabit  or  obtain 
nutrients  from  waters  that  may  be  affected 
by  the  modified  discharge.  Identify  any 
critical  habitat  that  may  be  affected  by  the 
modified  discharge  and  evaluate  whether 
the  modified  discharge  will  affect 
threatened  or  endangered  species  or 
modify  a  critical  habitat  (See  16  U.S.C 
153e(a)(2)) 

5.  (U  S)  Are  you  aware  Oi  any  State  or 
Federal  laws  or  regulations  (other  than  the 
Clean  Water  Act  or  the  three  statutes 
identified  in  item  4  above)  or  an  Executive 
Order  which  is  applicable  to  your  discharge? 
If  yes,  provide  sufficient  information  to 
demonstrate  that  your  modifiad  discharge 
will  comply  with  such  laws(s).  regulation{s), 
or  ordeHs).  (40  CFR  125.5a(b)(3)) 

///.  Technicol  Evaluation 

A.  Physical  CharacUristics  of  Diacharge  (40 

CFR  12S.62(a)) 

1.  (U  S)  What  Is  the  critical  initial  dihilion 
for  your  carrenl  and  modified  dlscharge(a) 
during  (1)  the  p«riod(s)  of  maximum 
stratification?  and  (2)  any  other  critical 
period(s)  of  discharge  vohme/cooipooition, 
water  quahty.  biological  seasona,  or 
oceanographic  conditions? 

2.  (U  S)  What  are  the  dimensions  of  the 
zone  of  initial  dilution  for  your  modified 
discharge(s)T 

3.  (L)  What  are  the  effecU  of  ambient 
currents  and  stratifkatios  on  dispersion  and 
transport  of  the  discharge  pJame^^wste^lekl? 

4.  (S)  WiU  there  be  significant 
sedimentation  of  suspended  soKds  in  the 
vicinity  of  the  modified  discbarge? 

5.  (14  ScdimenUtion  of  sospeaded  sohds. 

a.  What  fractiaB  of  Use  modified 
discharge's  soepended  soiidB  witt  accunMible 
within  5ie  vicinity  of  the  modified  diacharge? 

b.  What  are  the  cakuiatKl  araa(a)  aad 
rate(a)  of  sedimeBt  accusButatlass  witUa  the 
vicinity  of  the  modified  dischergets)  (g/mV 
yr)7 

c.  What  ta  the  tale  of  settieabte  aoMde 
transported  beyond  the  calcobted  aedimeni 
accumulatioa  area? 
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B.  Compliance  With  Applicable  Water 
Quality  Standards  (40  CFR  125.61(b)  and 
125.62(a)) 

1.  (US)  What  la  the  concentration  of 
dissolved  oxygen  immediately  foUoviring 
initial  dilution  for  the  period(s]  of  maximum 
stratification  and  any  other  critical  period(8) 
of  discharge  volume /composition,  water 
quality,  biological  seasorts,  or  oceanographic 
conditions? 

2.  (U  S)  What  is  the  farfieU  dissolved 
oxygen  depression  and  resulting 
concentration  due  to  BOD  exertion  of  the 
wastefield  during  the  period(s)  of  maximum 
stratification  and  any  other  critical  period(8)? 

3.  (L)  What  are  the  dissolved  oxygen 
depressions  and  resulting  concentrations 
near  the  bottom  due  to  steady  sediment 
demand  and  resuspension  of  sediments? 

4.  (U  S)  What  is  the  increase  in  receiving 
water  suspended  solids  concentration 
immediately  following  initial  dilution  of  the 
modified  discharge(8]7 

5.  (L)  What  is  the  change  in  receiving  water 
pH  immediately  following  initial  dilution  of 
the  modified  discharge(s)? 

6.  (U  S)  Does  (will)  the  modified  discharge 
comply  with  applicable  water  quahty 
standards  for 

— Dissolved  oxygen? 

— Suspended  solids  or  surrogate  standards? 

— pH7 

7.  (U  S)  Provide  the  determination  required 
by  40  CFR  125.ei(b)(2)  or,  if  the  determination 
has  not  yet  been  received,  a  copy  of  a  letter 
to  the  appropriate  agency(s)  requesting  the 
required  determination. 

C.  Impact  on  Public  Water  Supplies  (40  CFR 
125.62(b)) 

1.  (U  S)  Is  there  a  planned  or  existing 
public  water  supply  (desalinization  facility] 
intake  in  the  vicinity  of  the  current  or 
modified  discharge? 

2.  (U  S)  If  yes. 

a.  What  is  the  location  of  the  intake(s) 
(latitude  and  longitude]? 

b.  Will  the  modified  discharge(s}  prevent 
the  use  of  intake(s)  for  public  water  supply? 

c  Will  the  modified  discharge(s)  cause 
increased  treatment  requirements  for  public 
water  supplyts)  to  meet  local,  state,  and  EPA 
drinking  water  standards? 

D.  Biological  Impact  of  Discharge  (40  Ci"R 
125.62(c)] 

1.  (U  S)  Does  (will)  a  balanced  indigenous 
population  of  shellfish,  fish,  and  wildlife 
exist: 

— Immediately  beyond  the  ZID  of  the  current 

and  modified  discharge(s)7 
— In  all  other  areas  beyond  the  ZID  where 

marine  life  is  actually  or  potentially 

affected  by  the  current  and  modified 

di8charge(8]? 

2.  (U  S)  Have  distinctive  habitats  of  limited 
distribution  been  impacted  adversely  by  the 
current  discharge  and  will  such  habitats  be 
impacted  adversely  by  the  modified 
discharge? 

3.  (U  S)  Have  commercial  or  recreational 
fisheries  been  impacted  adversely  by  the 
current  discharge  (e.g..  warnings,  restrictions, 
closures,  or  mass  mortalities)  or  will  they  be 
impacted  adversely  by  the  modified 
discharge? 


4.  (L)  Does  the  curtent  or  modified 
discharge  cause  the  following  within  or 
beyond  the  ZID  (40  CFR  lZ5.fi2(cU3]): 

— Mass  mortality  of  fishes  or  invertebrates 

due  to  oxygen  depletion,  high 

concentrations  of  toxics,  or  otfier 

conditions? 
— An  increased  Incidence  of  disease  in 

marine  organisms? 
— An  abnormal  body  burden  of  any  toxic 

material  in  marine  organisms? 
— Any  other  extreme,  adverse  biological 

impacts? 

5.  (U  S)  for  discharges  Into  saline  estuarine 
waters:  (40  CFR  12S.62(c)(4)). 

— Does  or  will  the  current  or  modified 
discharge  cause  substantial  differences  in 
the  benthic  population  within  the  ZID  and 
beyond  the  ZID? 

—Does  or  will  the  current  or  modified 
discharge  interfere  with  migratory 
pathways  within  the  ZID? 

— Does  or  will  the  current  or  modified 
discharge  result  in  bioaccumulation  of 
toxic  pollutants  or  pesticides  at  levels 
which  exert  adverse  effects  on  the  biota 
within  ZID? 
No  section  301(h)  modified  permit  shall  be 

issued  where  the  discharge  enters  into 

stressed  saline  estuarine  waters  as  stated  in 

40  CFR  125.59(b)(4). 

6.  (U  S]  For  improved  discharges.  wiU  the 
proposed  improved  di8charge(9)  comply  nith 
the  requirements  of  40  CFR  125.62(a)  through 
125.62(d)?  (40  CFR  125.62(e)]. 

7.  (U  S]  For  altered  discharge(9),  will  the 
altered  di8charge{8)  comply  with  the 
requirements  of  40  CFR  125.62(8)  through 
125.62(d)7  (40  CFR  125.82(e)) 

8.  (U  S)  If  your  current  discharge  is  to 
stressed  ocean  waters,  does  or  will  your 
current  or  modified  discharge:  (40  CFR 
125.62(f)). 

— Contribute  to,  increase,  or  perpetuate  such 

stressed  condition? 
— Contribute  to  further  degradation  of  the 

biota  or  water  quality  if  the  level  of  human 

perturbation  from  other  sources  increases? 
— Retard  the  recovery  of  the  biota  or  water 

quality  if  human  perturbation  from  other 

sources  decreases? 

E.  Impacts  of  Discharge  on  Recreational 
Activities  (40  CFR  125.62(d]] 

1.  (U  S)  Describe  the  existing  or  potential 
recreational  activities  likely  to  be  affected  by 
the  modified  di8charge(9)  beyond  the  zone  of 
initial  dilution. 

2.  (U  S)  What  are  the  existing  and  potential 
impacts  of  the  modified  di9charge(s)  on 
recreational  activities?  Your  answer  should 
include,  but  not  be  limited  to,  a  discussion  of 
fecal  coliform  bacteria. 

3.  (U  S]  Are  there  any  Federal,  State,  or 
local  restrictions  on  recreational  activities  in 
the  vicinity  of  the  modified  discharge(»)?  If 
yes.  describe  the  restrictions  and  provide 
citations  to  available  references. 

4.  (U  S)  If  recreational  restrictions  exist, 
would  such  restrictions  be  lifted  or  modified 
if  you  were  discharging  a  secondary 
treatment  effluent? 

F.  Establishment  of  a  Monitoring  Program  (40 
CFR  125.03) 

1.  (U  S)  Describe  the  biological,  water 
quality,  and  effluent  monitoring  programs 


which  you  propose  to  meet  the  criteria  of  40 
CFR  125.63.  Only  those  scientific 
investigations  that  are  necessary  to  study  the 
effects  of  the  proposed  discharge  should  be 
included  in  the  scope  of  the  301(h)  monitoring 
program  (40  CFR  125.fl3(aKl)(iKb)). 

2.  (U  S)  Describe  the  serapKng  techniques, 
schedule*,  and  locations,  analytical 
techniques,  quality  cootrsi  a«id  verificatioa 
procedures  to  be  aaed. 

3.  (U  ^  Describe  the  personnel  and 
financial  resources  avaUable  to  implement 
the  monitoring  programs  upon  issuance  of  a 
modified  permit  and  to  can-j  it  ojt  for  the  life 
of  the  modified  permit. 

G.  Effect  of  Discharge  on  Other  Point  and 
Nonpoint  Sources  (40  CFR  125.64) 

1.  (U  S)  Does  (will)  your  modifi>^d 
discharge(8)  cause  additional  treatment  or 
control  requirements  for  any  other  point  or 
nonpoint  pollution  sourcefs)? 

2.  (U  S)  Provide  the  determination  required 
by  40  CFR  125.64(b)  or.  if  the  determination 
has  not  yet  been  received,  a  copy  of  a  letter 
to  the  appropnate  agency's)  requesting  the 
required  determine  tiort 

H.  Toxics  Control  Program  (40  CFR  125  66) 

1.  a.(U  S)  Do  you  have  any  known  or 
suspected  industna!  sources  of  toxic 
pollutants  or  pesticides? 

b.[U  S)  If  no,  provide  the  certification 
required  by  40  CFR  125.66(a)(2). 

c(L)  If  yes,  provide  the  results  of  wet  and 
dry  weather  effluent  analyses  for  toxic 
pollutants  and  pesticides. 

d.(L)  Provide  an  analysis  of  known  or 
suspected  industrial  sources  of  toxic 
pollutants  and  pesticides  identified  in  (l)(c) 
above. 

2.  (S)a,  Are  there  any  known  or  suspected 
water  quality,  sediment  accumulation,  or 
biological  problems  related  to  toxic 
pollutants  or  pesticides  from  your  modified 
discharge(s). 

b.  If  no,  provide  the  certification  required 
by  40  CFR  125.66ld)(:)  together  with 
available  supporting  data. 

c  If  yes,  provide  a  schedule  for 
development  and  implementation  of 
nonindustrial  toxics  control  programs  to  meet 
the  requirements  of  40  CFR  126.66(d](.3i. 

3.  (U  S  ')  Provide  the  results  of  wet  and  dry 
weather  effluent  analyses  for  toxic  pollutants 
and  pesticides  as  required  by  40  CFR 
125.66(a)(1). 

4.  (U  S  •)  Provide  and  analysis  of  known  or 
suspected  industrial  sources  of  toxic 
pollutants  and  pesticides  identified  in  2. 
abwve. 

5.  (U  S)  Do  you  have  an  approved 
industrial  pretreatment  program' 

a.  If  yes.  pronde  the  date  of  EPA  approval. 

b.  If  no.  and  if  required  by  40  CFR  part  403 
to  have  an  industrial  pretreatment  program, 
provide  a  proposed  schedule  for  development 
and  implementation  of  your  industrial 
pretreatment  program  to  meet  the 
requirements  of  40  CIT*  part  403. 

6  Urban  area  pretreatment  requirement  (40 
CFR  125.65). 

Dischargers  serving  a  population  of  50.000 
or  more  must  respond. 


*  T(i  the  exlenl  practicabte 
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a.  ProviJe  data  on  all  toxic  pollutants 
introduced  into  the  treatment  works  from 
industrial  sources  (categorical  and 
noncategorical). 

b.  Note  whether  applicable  pretreatment 
requirements  are  in  effect  for  every  industrial 
source  of  each  toxic  pollutant.  Are  the 
industrial  sources  intrtwducing  such  toxic 
pollutants  in  compliance  with  all  of  their 
pretreatment  requirements?  Are  these 
pretreatment  requirements  being  enforced? 
(40  CFR  125.ft5(b)f2)) 


c.  If  applicable  pretreatment  requirements 
do  not  exist  for  each  toxic  pollutant  in  the 
POTW  effluent  introduced  by  industnal 
sources, 

— F>rovide  a  description  and  a  schedule  for 
your  development  and  implementation  of 
applicable  pretreatment  requirements  (40 
CFR  125ti5icl).  or 
—Describe  how  you  propsoe  to  demonstrate 
secondary  removal  equivalency  for  each  of 
those  toxic  pollutants,  including  a  schedule 
for  compliance,  by  usinji  a  secondary 
treatment  pilot  plant   ;40  CFR  125.65(d)) 


7  (L,  S)  Describe  the  public  education 
program  you  propose  to  minimize  the 
entrance  of  nonindustrial  toxic  pollutants  and 
pesticides  into  your  treatment  system.  (40 
CFR  125.86(d)(1)). 

8.  (L)  Provide  a  schedule  for  development 
and  implementation  of  a  nonindustrial  toxics 
control  program  to  meet  the  requirements  of 
40  CFR  125.66(d)(3). 
[FR  Doc.  91-1397  Filed  1-23-91;  8:45  am) 
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UST  OF  PUBUC  LAWS 

This  is  the  first  in  a  continuing 
list  of  putdic  btlls  from  the 
current  session  of  Congress 
»»hich  have  become  FecJeral 
laws  It  may  be  used  in 
con)unctK>n  with  "P  L  U  S" 
(Public  Laws  Update  Service) 
on  523-6641.  The  text  of 
laws  is  not  published  in  tt>e 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents. 
U.S.  Government  Pnnting 
Office.  Washington,  DC  20402 
(phone,  202-275-3030) 

HJ.  Rea.  77/Piib.  L  102-1 
Autfvxization  for  Use  of 
Military  Foroe  Against  Iraq 
ResolutJon   (Jan   14.  1991; 
105  Stat  3,  2  pages)    Pnce; 
$1.00 


BEST  COPY  AVAILABLb 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


i.au 


iiMLxassm 


r,  published  daily,  is  t^e  official 
puWtcalton  tor  notifyirQ  th«  public  of  proposed  and  hnal 
regulaftens.  B  Is  the  tool  tor  you  to  use  to  participate  tn  me 
rulemeking  process  by  commenting  on  ttw  proposed 
regytettorw.  And  It  keeps  you  up  to  dale  on  ttie  Federal 
regulations  currently  In  effect. 

Mailed  monthly  as  part  o<  a  Federal  Register  subscription 
are:  the  LSA  (Ual  ol  CFP  Sections  Altected)  which  leads  users 
01  the  Coda  el  Fadaral  Rayilationa  to  amendatory  actions 
pubAshad  m  Iha  daily  Federal  RegWan  and  the  cumuiatwe 
Federal  RagMaf  Index. 


The  Code  of  Federal  Reguiationa  (CFR)  con^prising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  In  the  Federal  Register.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superirrtendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Or*  Pr«e«Mne  Com 

*6463 

DYES 


Charge  your  order. 
Ift  easy! 


Oiarge  ord«n  mf  In  Wwhonwl  (a  tbe  GPO  oriltr 
am  »  ma)  ni-3i3i  tram  s  ee  i  m  w  4  oo  p  m 
mtrnt  *m.  Itaxlay-Fnday  Kwapl  noliiUys} 


please  send  me  the  tottowing  indicated  subscriptions: 

Code  at  Federal  Ragulattons 
•  Paper 
$340  lor  one  year 


•  Federal  Register 
•  Paper: 

t170  tor  six-months 


•  24  I  Microflche  Fomtat: 

$195  for  or)e  year 

$97.50  for  six-months 

•  Magnetic  tape: 

$37,500  for  one  year 

$18,750  tor  six-months 


,$620  for  one  year 


•  24  X  Microfiche  Format: 
;$188  for  one  year 


•  Magrtetic  tape: 

$21 ,750  for  one  year 


1 .  The  total  cost  of  my  order  is  $- 


Ail  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Pleas*  Type  or  Print 


2. 


(Company  or  personal  np.ie) 


3.  Please  choose  method  of  payment: 

D  Check  payable  to  the  Superintendent  of 
Documents 


(Additional  address/attention  line) 


(Street  address) 


I    1  GPO  Deposit  Account 

n  VISA  or  MasterCard  Account 


l-D 


(City.  State.  ZIP  Code) 


a 


I 


L 
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(Credit  card  expiration  date) 


Thank  you  tor  your  order! 


(Daytime  phone  including  area  code) 


(Signature)  (Rev.  2/90) 

4.  MaH  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  D.C.  20402-9371 


Order  Now! 

The  United  States 
Government  Manual 
1990/91 

As  the  official  handbook  of  the  Federal 
Government,  the  ^Aanual  is  the  best  source  of 
information  on  the  activities,  functior-.s, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's   "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4.  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration, 

$21.00  per  copy 
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Superintendent  of  Documents  Publication  Order  Form 
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Order  processing  code:   *6901 


DYES, 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  and  inquiries.  202-275-2529 


please  send  me  the  following  indicated  publication: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  1990  91  at  S21.00  per 

copy.  S/N  069-000-00033-9. 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  5/91.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices 
Please  Type  or  Print 
2. 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

I I  Check  payabH  to  the  Superintendent  of  Documents 

[H  GPO  Deposit  Account     I     M     I     I     I    I    Kfl 


(Additional  address/attention  line) 


I I  VISA,  or  MasterCard  Account 


(Street  address) 


(City,  State.  ZIP  Code) 
! L 


(Credit  card  expiration  date! 


Thank  vou  for  vour  order! 


(Daytime  phone  including  area  code) 


(Signature) 
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4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington.  IX]  20402-9325 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Uttkiy  CompilatioD  o( 

Presidential 
Documen*«' 


Val^  »— N. 


This  unique  service  provides  up-to-<late 
information  on  Presidenttai  poticies 
and  annouTKements.  11  contains  the 
full  text  of  the  Presidenrs  public 
speeches,  sutenoerrts,  messages  to 
Cor>gress,  news  conferences,  persorv 
net  appointments  and  nominatiorw,  and 
other  Presidential  matenats  released 
by  the  White  House. 


The  Weekty  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  contairw  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Pnor  Issues 

Separate  indexes  are  published 
periodically  Ottier  features  mclude 


lists  of  acts  approved  by  the 
President,  nominatkjns  sutjmitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration 
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Odtf  Pioctssmg  Code 

*6466 

DYES 


Charge  your  order, 
n't  easy! 


Cu'ge  vUfi  t^i  tx  l«t«i»ion«<)  to  l^e  GPO  waei 
MM  «  (20?)  783-  KM  Itom  8  a  I  m  lo  «  00  0  m 
MSlem  tune   Monday- fndJy  leicW  VWayi] 


•   please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities 

D  $96.00  First  Class  D  $55  00  Regutar  Mail 


1.  The  total  cost  of  my  order  is  $    AJI  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address/anention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


L 


J_ 


(Daytime  phone  including  area  code) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents 

dl  GPO  Deposit  Account     1 L 


l-D 


VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature)  «'»*'  '-«>-e9> 

4.  Mail  To:  Superintendent  of  Docun^ents,  Government  Printing  Office.  Washington,  D.C.  20402-9371 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12745  of  January  22,  1991 

Waiver  Under  the  Trade  Act  of  1974  With  Respect  to  Bulgaria 


5  91 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  402!c)(2)  of  the  Trade  Act  of 
1974  ("the  Act")  (19  U.S.C.  2432(c)(2)),  which  contmues  to  apply  to  Bulgaria 
pursuant  to  section  402(d).  and  having  made  the  report  to  the  Congress 
required  by  section  402(c)(2),  1  hereby  waive  the  application  of  subsections  (aj 
and  [bj  of  section  402  of  the  Act  willi  respect  to  Bulgaria. 


|FK  Doc.  91-1992 
Filed  1-23-91:  324  pm) 
Bulins  code  3195-(n-M 


THE  WHITE  HOUSE, 

January  22.  1991. 
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Presidential  Documents 


Executive  Order  12746  of  January  23,  1991 

Waiver  Under  the  Trade  Act  of  1974  With  Respect  to 
Mongolia 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  States  of  America,  including  section  402[c!i2j  of  the  Trade  Act  of 
1974  ("the  Act")  (19  U.S.C.  2432(c1(2)],  which  continues  to  apply  to  Mongolia 
pursuant  to  section  402(d],  and  having  made  the  report  to  the  Congress 
required  by  section  402(c](2],  I  hereby  waive  the  application  of  subsections  fa'' 
and  (b)  of  section  402  of  the  Act  with  respect  to  Mongolia 


[W.  Doc.  91-1993 
Filed  l-2J-m.  3;25  ptr.i 
Billing  code  3195-01-M 


TFfE  WUrre  HOUSE, 

fanner}-  23,  1991. 


uVt. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  979 

[Docket  No.  FV-91-2291 

Melons  Grown  in  South  Texas;  Budget 
and  Rate  of  Assessment 

AGENCY:  Asncultural  Marketing  Sevivce. 

rSDA, 

action:  Fmai  lule. 

SUMMARY:  This  final  rule  authorizes 

expt?nditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  979  for  the  1990-91  fiscal  period. 
Authorization  of  this  budset  will  permit 
the  South  Texas  .Melon  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  progra.m. 
Funds  to  administer  this  program  are 
derived  for  assessments  on  handlers. 

EFFECTIVE  DATE:  October  1, 1990  through 
September  30.  1P91. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  A.MS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20O9O-G-455,  telephone  [202]  447- 
2431. 

SUPPLEWENTARY  INFORMATION:  This  ruie 

is  effective  under  Marketing  Agreenien* 
No,  156  and  Order  No.  979  (7  CFR  part 
979).  regulating  the  handling  of  melons 
grown  in  South  Texas,  The  m.arketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  am.ended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act, 

This  rule  has  been  re\  iewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criteria  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
non-major  rule. 


Pjrsucint  to  the  requirements  set  forth 
m  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (.■\MS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RF.\  is  to  f;t 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  m  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entit\ 
orientation  and  compatibility. 

There  are  approximately  25  handlers 
of  South  Texas  melons  subject  to 
regulation  under  the  marketing  order, 
and  approximately  35  producers  in  the 
production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annua!  receipts 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000. 

The  budget  of  expenses  for  the  1990- 
91  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee 
(committee),  the  agency  responsible  f.jr 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
of  Agriculture  for  approval.  The 
members  of  the  committee  are  producers 
and  handlers  of  melons.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessm.ent  rate  recommended  by 
the  committee  was  derived  by  di\;ding 
anticipated  expenses  by  expected 
shipm,ents  of  South  Texas  melons. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  a*  a 
riite  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses. 

The  committee  m,et  on  .N'oveiiibcr  20, 
1990,  and  unanimously  recomm.ended  a 
1990-91  budget  of  $279,129.  This  budget 
IS  S48.115  below  last  year's  budget  of 
3327.244,  Major  increases  include  $2,000 


for  insurance  and  bonds,  and  S2,250  for 
office  salaries.  Major  decreases  from 
last  year  include  $8,946,  for  market 
development,  $35,456  for  production 
research,  $3,500  for  furniture  and 
fixtures,  and  $2,500  for  travel  costs. 

The  committee  also  unanimously 
recommended  an  assessment  rate  of 
S0.04  (4  cents)  per  carton.  This  rate. 
when  applied  to  anticipated  shipments 
of  6.000  000  cartons,  will  yield  $240,000 
m  assessment  revenue.  This  amount, 
when  added  to  $25,000  in  interest  on 
committee  deposits  and  $14,129  from  the 
reserves,  will  be  adequate  to  cover 
budgeted  expenses.  Reserve  funds, 
currently  $304,570,  could  be  used  to  meet 
any  shortfall  in  assessment  revenue. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  the  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  alll  relevant 
matters,  including  the  proposal 
published  in  the  Federal  Register  of 
December  26, 1990.  at  page  52999,  and 
other  relevant  information,  it  is  hereby 
found  that  this  action  as  hereinafter  set 
forth,  w-i!l  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register   5 
I'.S.C.  553)  because  the  commitiefc  needs 
to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1990-91  fiscal 
period  began  in  October,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  melons  handled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Heporting  and  recordkeeping 

requirements. 
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For  the  roasor.s  srl  forth  in  the 
Dreamble.  7  CFR  part  979  in  hereby 
amended  as  follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TtXAS 

1.  The  authority  ciratton  fur  7  CFR 
part  979  continues  to  read  as  follows: 

.\uthorin-  Sees  1-1<).  48  Stat.  31.  as 
amended:  7  i;SC.P01 -674 

2.  A  new  §  979.213  is  added  to  read  as 
follows: 

Not«:  Th»«  section  will  not  appear  in  the 
Code  of  Federal  Regulation*. 

§  979.2 1 3    E  xpens*«  and  assessment  rate. 

Expenses  of  $279,129  by  the  South 
Texas  Melon  Committee  are  authorized 
and  an  assessment  rale  of  $0.04  per 
carton  of  regulated  melons  is 
established  for  the  fiscal  period  ending 
September  30.  1991.  Unexpended  funds 
may  be  carried  over  as  a  reserve. 

Date<i  (Mutary  la.  1981. 
Robert  C  Keeaey. 

Deputy  Director.  Fruit  and  Vegetable 
Divisioa. 
[FR  Doc  91-1766  Filed  l-at-91.  »:45  an] 

BtLUNBCOOC  MM-eZ-M 


7  CFR  Part  1124 

IDA-90-0371 

Milk  In  th«  Pacific  Northtwest  lAark»Unq 
Area;  Temporary  Revision  of  Supply 
Plant  Delivery  Requirements 

AOENCY:  Agricultural  Marketing  Service, 

USDA. 

Acnost:  Temporary  revision  of  rule. 


:  This  action  eases  a  supply 
plant  shipping  requirement  that  at  least 
30  percent  of  producer  milk  physically 
received  be  shipped  to  a  distributing 
(bottling)  plant  in  order  to  qualify  the 
supply  plant  for  pooling  under  the 
Pacific  Northwest  order  during  the 
months  of  January  through  August  1991. 
During  this  period,  the  requirement  will 
be  20  percent.  This  action  was  requested 
in  order  to  prevent  the  uneconomic 
movement  of  milk  by  a  cooperative 
association  that  represents  producers 
regularly  associated  with  the  market. 
EFWCnvE  DATt  January  25,  1991. 
FOft  nmTHEn  information  contact: 
Richard  A.  Clandt.  Marketing  Specialist. 
USDA/AMS/Diviston.  Order 
Formulation  Branch,  room  2968.  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6436.  202-447-4829 
SUPPI^MENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Temporary 
Revision  of  Supply  Plant  Delivery 


Requirements:  Issued  December  11. 
1990;  published  December  17. 1990  (55 
FR  51725). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
action  reduces  the  regulatory  impact  of 
the  order  on  milk  handlers  and  tends  to 
ensure  that  the  market  will  be 
adequately  supplied  with  milk  for  fluid 
use  with  a  smaller  proportion  of  milk 
shipments  from  pool  supply  plants. 

This  final  rule  has  been  reviewed  by 
the  Department  in  accordance  with 
Departmental  Regulation  1512-1  and  the 
criterion  contained  in  Executive  Order 
12291  and  has  been  determined  to  be  a 
"non-major"  rule. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
and  the  provisions  of  S  11247(c)  of  the 
Pacific  Northwest  milk  order. 

Notice  of  proposed  rulemaking  was 
published  in  Federal  Register  on 
December  17, 1990  (55  FR  51725) 
concerning  the  temporary  easing  of  a 
supply  plant  shipping  requirement 
during  the  month  of  December  1990,  and 
for  the  months  of  January  through 
August  1991.  The  public  was  afforded 
the  opportunity  to  comment  on  the 
proposed  notice  by  submitting  written 
data,  views  and  arguments.  No  opposing 
views  were  received 

Statement  of  Consideration 

After  considei   fion  of  all  relevant 
material,  including  the  proposal  set  forth 
in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
delivery  requirement  set  forth  in 
§  1124.7(b)  should  be  decreased  from  the 
present  30  percent  of  the  total  quantity 
of  producer  milk  that  is  physically 
received  at  such  a  plant  to  20  percent. 

In  order  for  a  supply  plant  to  maintain 
its  pool  plant  status,  the  Pacific 
Northwest  order  currently  requires  soch 
plants  to  ship  to  a  pool  distributing  plant 
a  minimum  of  30  percent  of  the  total 
quantity  of  milk  physically  received.  The 
order  also  provides  authority  for  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  this  supply  plant 
shipping  requirement  by  up  to  10  percent 
if  such  a  revision  is  necessary  to  obtain 
needed  shipments  or  to  prevent 
uneconomic  shipments. 

The  Tillamook  County  Creamery 
Association  (TCCA),  a  cooperative 


association  that  represents  a  number  of 
the  market's  producers,  requested  a 
temporary  easing  of  the  total  minimum 
quantity  of  milk  that  a  supply  plant  must 
ship  to  a  distributing  plant  in  order  for 
the  supply  plant  to  maintain  pool  plant 
status.  Specifically.  TCCA  asked  the 
Director  of  the  Dairy  Division  to 
consider  reducing  the  total  quantity  of 
producer  milk  that  is  physically  received 
at  a  supply  plant  and  subsequently 
shipped  to  a  distributing  plant  to  20 
percent.  TCCA  had  requested  that  this 
temporary  revision  be  effective  for  the 
month  of  [December  1990,  and  for  the 
months  of  January  through  August  1991. 
However,  it  was  not  possible  to 
accomplish  the  required  procedures  of 
public  notice  and  comment  and  still 
make  this  action  effective  for  December 
1990.  Thus,  this  temporary  revision  will 
be  effective  for  the  months  of  January 
through  August  1991. 

TCCA  maintained  that  changes  in 
milk  production  during  the  past  few 
months  has  made  it  uneconomical  and 
unnecessary  to  move  the  quantities  of 
milk  needed  to  maintain  the  delivery 
percentage  required  They  said  that  a 
temporary  reduction  of  the  shipping 
standard  would  not  affect  their 
willmgnes*  to  supply  spot  loads  of  milk 
to  the  Portland  bottling  market  as  they 
traditionally  do.  With  market  conditions 
continuing  along  the  current  trend, 
TCCA  sa>8  that  it  did  not  dppf'ar  that 
they  would  maintain  their  pool  plant 
status  at  the  present  delivery  level 
without  making  uneconomic  and  quality 
deteriorating  movements  of  milk 
between  plants  solely  for  the  purpose  of 
meeting  this  pooling  requirement. 

Marketing  conditions  have  changed 
during  1990.  A  review  of  the  milk 
production  pooled  under  the  Pacific 
Northwest  order  for  the  first  eleven 
months  of  1990  shows  milk  deliveries 
increasing  at  a  rate  greater  than  the 
quantity  of  milk  that  is  used  for  fluid 
use.  Therefore,  it  is  reasonable  to 
conclude  that  less  milk  is  needed  to  be 
shipped  by  pool  supply  plants  to  fluid 
distributing  plants  and  that  to  require  so 
may  result  in  the  uneconomical  and 
unnecessary  movement  of  milk  solely 
for  the  purpose  of  maintaining  pool 
status. 

It  is  hereby  found  and  determined  that 
30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  ma'-keting 
area  for  the  months  of  January  throi'sh 
August  1991: 
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(b)  This  temporary  revision  does  not 

require  of  persons  affected  substantial 
or  extensive  preparation  prior  to  the 
effective  dale;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
upon  publication  of  this  notice  in  the 
Federal  Register 

List  of  Subjects  in  7  CFR  Part  1124 

Milk  marketing  orders. 

It  is  therefore  ordered,  thai  §  1124.7(b) 
of  Pacific  Northwest  milk  order  is 
hereby  revised  for  the  months  of 
January  through  August  1991. 

PART  1124-MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  The  authority  for  7  CFR  part  1124 
continues  to  read  as  follows; 

Authority:  Sees  1-19,  48  Slat.  31,  as 
amended  (7  U  B.C.  601-674), 

§1124.7    ! Amended! 

2.  In  the  text  of  paragraph  §  1124.7(b), 
the  provision  "30  percent"  is  revised  to 
"20  percent "  for  the  months  of  January 
through  August  1991. 

Signed  at  Washington,  DC.  on:  January  18. 
1991. 
W.H.  Blancbard. 

Director,  Dairy  Division. 

|FR  Doc.  91-1765  Filed  1-24-91:  8:45  am) 

BILLING  CODC  M10-03-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Part  214 
(INS  Number  1307-90] 

Nonimmigrant  Classes;  Special 
Requirements  for  Admission, 
Extension  and  Maintenance  of  Status 

AGENCY:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  8  CFR 
214.2(g)  by  requiring  that  an  application 
for  extension  of  stay,  filed  by  a 
nonimmigrant  in  G-5  status,  be 
supported  by  a  letter  from  his/her 
employer.  This  requirement  v\-as 
inadvertently  omitted  from  the  final  rule 
which  was  published  on  February  16, 
1990,  at  55  FR  5572-5576. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  January  25, 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Tabaka,  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service.  425  I  St.  NW., 
room  7122,  Washington.  DC  20536, 
telephone  (202)  514-5014. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  relating  to  nonimmigrants  in  A-1. 
A-2,  A-3,  G-1.  G-2.  G-3.  G-4  and  G-5 
status  was  published  in  the  Federal 
Register  on  February  16. 1990  at  55  FR 
5572-5576. 

To  be  consistent  with  instructions 
contained  on  Form  1-539.  the  rule 
published  on  February  16, 1990,  should 
have  amended  8  CFR  214.2tg)(l), 
requiring  that  an  application  for 
extension  of  stay  filed  by  a 
nonimmigrant  in  G-5  status  be 
supported  by  a  letter  from  his  or  her 
employer. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  data  is  unnecessary 
since  this  is  not  a  new  requirement.  For 
years,  the  Service  has  required  a  letter 
in  support  of  a  G-5's  application  for 
extension  of  stay. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  is  not  a  major  rule 
within  the  definition  of  section  1(b)  of 
E.0. 12291,  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  cleared  by  the 
Office  of  Management  and  Budget 
(0MB)  under  provisions  of  the 
Paperwork  Reduction  Act  under  0MB 
control  number  1115-0093. 

List  of  Subjects  in  8  CFR  Fart  214 

Administrative  practice  and 
procedures.  .Aliens. 

Accordingly,  part  214  of  chapter  I  of 
title  8  of  the  Code  of  Federal  Regulations 

is  amended  as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101.  1103,  1184.  11868, 
1187,  and  8  CFR  part  2. 

2.  In  §  214.2.  paragraph  (g)(1)  is 
revised  to  read  as  follows: 

§  214.2    Requirements  for  admission, 
extension,  and  maintenance  of  status. 

*  •  «  *  • 

(g)  Representatives  to  international 
organizations — (1)  General.  The 
determination  by  a  consular  officer  prior 
to  admission  and  the  recognition  by  the 


Secretary  of  State  subsequent  to 
admission  is  evidence  of  the  proper 
classification  of  a  nonimmigrant  under 
section  101(al(15)(G)  of  the  Act.  An  alien 
who  has  a  nonimmigrant  status  under 
section  101(a)(15)(G)  (i),  (ii),  (iii)  or  (iv) 
of  the  Act  is  to  be  admitted  for  the 
duration  of  the  period  for  which  the 
alien  continues  to  be  recognized  by  the 
Secretary  of  State  as  being  entitled  to 
that  status.  An  alien  defined  in  section 
(101)(a)(15)(G)(v)  of  the  Act  is  to  be 
admitted  for  an  initial  period  of  not 
more  than  three  years,  and  may  be 
granted  extensions  of  temporary  stay  in 
increments  of  not  more  than  two  years. 
In  addition,  the  application  for  extension 
of  temporary  stay  must  be  accompanied 
by  a  statement  signed  by  the  employing 
official  stating  that  he  or  she  intends  to 
continue  to  employ  the  applicant  and 
describing  the  type  of  work  the 
applicant  will  perform. 
*        •        *        •        • 

Dated:  December  19. 1990. 
James  A.  Puleo, 

Associate  Commissioner.  Examinations 
Immigration  and  Naturalization  Service. 
[FR  Doc.  91-1721  Filed  1-24-91:  8:45  amj 

BILLING  CODE  4410-1(MI 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

(Airspace  Docket  Number  90-ACE-161 

Designation  of  Transition  Area- 
Washington,  Kansas 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


summary:  The  nature  of  this  Federal 
action  is  to  designate  a  700  foot 
transition  area  at  Washington.  Kansas, 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Washington 
County  Memorial  Airport,  Washington, 
Kansas,  utilizing  the  Morrison  NDB  as  a 
navigational  aid.  This  action  changes 
the  airport  status  from  VFR  to  IFR. 

EFFECTIVE  DATE:  0901  u  t  c  ,  April  4,  1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp.  Airspace  Specialist. 
System  Management  Branch.  Air  Traffic 
Division,  ACE-530.  FAA,  Central 
Region,  601  East  12th  Street,  Kansas 
City.  Missouri  64106,  telephone  (816) 
426-3408. 
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SUPPLEMEMTABV  iMFO«MATM>N: 
History 

Oo  October  2k  199a  the  FAA 
pab  Mill  lit  a  notice  of  proposed 
nJcaaking.  wkich  wontd  amend 
i  71.181  of  part  71  of  the  Federal 
Aviation  Regabhww  ao  ai  to  desigDale 
a  tram ition  area  at  Washmglon.  Kansas 
(&SFR  43144). 

interesled  penoas  were  imited  to 
porticipale  in  this  ralemaking  preceding 
by  sMbMtting  vvrMtea  conunents  on  the 
propoaai  to  the  FAA.  N»o  obiections 
were  received  as  a  resuk  of  the  notice  of 
proposed  nikaMking.  Except  for 
editorial  chaages,  this  amesdment  is  the 
saiae  as  that  peeyoaed  ia  the  Notice. 
Section  7LU1  af  part  71  of  the  Federal 
AviatioB  Ragalatioas  was  repablished  in 
Haodboek  740a8F.  dated  ^Miuary  2. 

igta 

The  Rula 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  designates 
a  700  foot  transiHon  are*  at  Washinglon. 
Kansas.  To  enhance  airport  usage,  a 
new  iostrument  approach  procedare  is 
beii^  developed  far  the  Washington 
County  hiemorial  Airporl.  Washington. 
Kansas,  utilizing  the  Morrison  NDB  as  a 
navigational  aid.  This  navigational  aid 
will  offer  new  navigatiooal  guidance  for 
aircraft  utilizing  the  airport.  The 
establishment  of  a  new  instrument 
approach  pi'oce<^ire  bssed  on  this 
navigational  aid  entails  designation  of  a 
transition  arwa  at  Washington.  Kansas, 
at  and  above  700  feet  above  ground 
level  within  which  aircraft  are  provided 
air  traifu:  control  service.  Transition 
areas  are  designed  to  contain  IFR 
operations  in  unUrelled  airspace  while 
aircraft  are  transiting  between  the 
terminal  and  en  route  environment.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  usmg  the 
approach  procedure  under  instrument 
flight  rule  (IFR)  and  other  aircraft 
operating  under  visual  flight  rules  (VFR). 
Thia  actioD  will  change  the  airport 
status  from  \/¥R  to  DPR. 

The  FAA  haa  determined  that  this 
regulation  on^  invotves  an  estabiished 
body  (rf  tecfanicai  regulations  for  which 
frequent  and  routine  araeodments  are 
neccaaary  to  keep  them  operationatly 
current  Therefsre.  this  re^ulatioo— {t)  w 
not  a  "Baior  nils'  under  Executive 
Order  lZ2n;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulator)  Polices 
and  Procedures  (44  FR  11034;  February 
26. 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evalnation 
as  Jfte  anticipated  impact  is  so  minimal. 
Since  this  is  a  pontine  matter  that  wil! 
only  affect  air  trafTtc  procedures  and  air 
navigation.  M  is  certified  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  8«t»ftantial  manber  of  small 
entities  under  the  critena  oi  the 
Regulatory  Flexibility  Art- 
List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adopttoa  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows; 

PART  71— DESIGNATIOM  OF  FEDERAL 
AIRWAYS.  AREA  LOW  fWUTES, 
COKTROLLEO  AIRSPACE.  AND 
REPORTING  POINTS 

1,  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  «  L'  S  C.  1348(a),  1354(h),  1510; 
Executive  Order  10854;  49  U.S.C.  10B{g) 
(Revised  Pnb  L  »7-4«.  lamjary  IZ  1983):  14 
cut  1189 


DOT  processing.  Detailed  international 
Schedule  T-lOO  data  anbrnittEd  by  US. 
and  foreign  air  carriers  will  continue  to 
be  withheld  from  public  disclosure  for  a 
3-year  period.  Also.  DOT  eliminates 
sections  l»-e  (a)(4|.  (b),  and  (c)  which 
allowed  release  of  restricted  T-lOO  data 
before  the  end  of  the  three  years  if  the 
Departraertt  determines  it  to  be  in  the 
public  interest. 

EFFECTIVE  DATE:  January  25, 1991.  For 
good  cause,  the  Department  is  making 
this  rule  effective  on  less  than  30-days 
notice  becawe  the  rule  relieves 
restrictions  on  the  release  of  domestic 
T-lOO  data 


{71.M1    iAMModadl 
2.  Section  71.181  is  amended  as 

follows: 

Washington.  ICaasas  ^vised] 

That  Minpace  etdeaduofi  upward  from  700 
feet  above  the  surface  wiihin  a  6-5-mile 
radius  of  the  Washington  County  Memorial 
Airport  (latitude  39'44ncr  Norfli.  bngitude 
97°or5T'  West);  within  5.::5  mrtes  each  sidn 
of  the  MorT+»«m  NUB  ft»»i»wte  3ir45"42" 
North,  loogitwlr  ffToe'SI"  Wesi)  921"  hearing 
extendKU)  fraai  the  B.ViBile  radkis  area  to 
1S.5  wale*  oorth  of  the  Hn\i. 

Issued  in  Kansas  Qty.  Missouri,  on  |aaaary 
M991. 

Clarence  E.  Nawbara. 
Manager.  Air  Traffic  Divj»itm.  Central 
Region. 

(FR  Doc  91-irM  Filed  1-24-»1;  8-45  am] 
snjjNO  c«ee  4Si«-t»-M 


Office  of  the  Secretary 
14  CFR  Part  241 

[Docket  Na  46101;  NoUca  No.  91-1;  Oochat 
46710  ta  conaondated  Into  Ooctiat  461011 

RIN  2137-AB01 

Confidentiality  of  Schedula  T-100 
Sobmitted  by  U.S.  Large  Certmcated 
Air  Carriers 

AOENCY:  Department  of  Transportation. 
Research  and  Special  Programs 
Administration. 
ACTION:  Final  rule. 


FOR  FVWTMEK  INFOIMATICWI  CONTACT 
Bernard  Stankns  or  )ack  Cidloway. 
Office  of  Aiihne  Statiatica.  DAI-ia 

Research  and  Special  Programs 
AdnrinistTBtion.  480  Serenth  Street  SW.. 
Washington,  DC  20599,  (202)  306-4387  or 
36&-4383.  reapectively. 

SUPPLEMEKTANV  INTOOHIATIOM: 
Backgrotmd 

The  Department  issued  a  notice  of 
proposed  rulemaking  on  June  21. 1990 
(Notice  No,  90-22.  55  FR  25318). 
proposing  to  elimmate  the  restrictions 
on  disctoswe  of  U.S.  ah- carriers' 
domestic  Schedule  T-100  data,  to 
maintain  the  3-year  confidentiality 
period  for  detailed  international 
Schedule  T-100  data  submitted  by  US. 
and  foreign  air  carriers,  and  to  eliminate 
sections  19-6  iaM4).  (H  and  (c)  which 
allowed  release  of  restricteui  T-100  data 
before  the  end  of  the  three  years  if  the 
Department  determined  it  to  be  in  the      _ 
public  interest  T-100  data  inchide  on- 
Hight  market  and  nonstop  segment 
traffic  and  capacity  statistics. 

Comments 

Comments  were  received  from  Alaska 
Airlines,  Inc;  American  Airlines,  Inc.; 
USAir,  Inc.;  MarkAir,  Inc;  Air  Line 
Pilots  Asaocialion  International  (ALPA): 
the  Orient  Airhnes  Asaodation  (OAA) 
representing  Air  Ningini.  Air  New 
Zealand,  All  Nippon  Airways.  Cathay 
Pacific.  Chma  Airlines,  Garuda 
Indonesia,  Korean  Air.  Japan  Air  Lines, 
Malaysia  Airlines,  Philippine  Airlines, 
Qantas  Airways.  Royal  Brunei  Airlinei. 
Singapore  Airlines,  and  Thai  Airways 
International  and  the  joint  comment  of 
Air  Canada,  Air  laraaica.  Lloyd  Aereo 
Boliviano.  Bfdair.  and  Condor 
Flugdienst. 


summary:  The  Department  of 
Transportation  (DOT  or  the  Department) 
eliminates  the  restrictions  on  disclosure 
of  U.S.  air  carriers'  domestic  Schedule 
T-100  data,  making  the  data 
immediately  available  to  the  public  after 


Foreign  Carrier  Coannents 

The  OAA  and  the  joint  commenlers 
concur  with  the  elimination  of  section* 
19-6  (an4),  (b).  and  (cV  Section  19- 
6(a)(4)  permitted  the  disclosure  of 
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confidential  T-100  data  before  the  end 
of  3  years  to  such  persons  and  in  such 
circumstances  as  the  Department 
determines  to  be  in  the  public  interest. 
As  part  of  the  public  Interest 
determination,  section  19-6(b)  required 
the  Department  to  give  the  providers  of 
the  T-100  data  an  opportunity  to  object 
to  the  release.  Where  access  is 
approved,  section  19-6(cl  permitted  the 
Department  to  release  the  data  to  data 
service  companies  provided  that  they 
abide  by  the  disclosure  rules.  OAA 
stated  that  the  exemptions  to 
maintaining  the  confidential  treatment 
were  so  broadly  worded  as  to  give 
almost  unfettered  discretion  as  to  when 
to  release  international  T-1(X)  data.  Tlie 
OAA  and  the  joint  commenters  believe 
the  elimination  of  these  sections  goes  a 
long  way  toward  resolving  some  of  the 
concerns  and  uneasiness  with  T-100 
reporting  previously  expressed  by 
foreign  air  carriers  and  foreign 
governments. 

Immediate  Release  of  U.S.  Air  Carriers' 
Domestic  T-100  Data 

USAir  was  the  only  commenter 
opposed  to  the  immediatfi  release  of 
domestic  T-100  data.  It  feels  at  a 
minimum  the  3-year  period  of 
confidentiality  should  be  retained.  It 
believes  that  airUne  competitors  should 
not  be  required  to  disclose  or  to 
exchange  any  sensitive  proprietary 
informatioa  as  is  the  case  in 
unregulated  industries.  USAir  states  that 
permanent  confidential  treatment  is  the 
only  way  to  assure  that  sensitive 
proprietary  traffic  data  are  not  disclosed 
to  potential  competitors. 

Permanent  confidentiality  for  T-100 
data  was  considered  in  the  final  rule 
establishing  the  T-100  Reporting  system 
(53  FR  46286, 48287,  November  16, 1988). 
In  that  rulemaking  the  Department 
stated  that  it  cannot  accept  that  the  T- 
100  data  should  be  kept  confidential 
forever  because  of  public  interest 
benefits  of  making  the  data  available. 
Further,  USAir  did  not  claim  that  the 
data  fall  wnthln  a  release  exemption 
from  the  Freedom  of  Information  Act 
(FOIA)  5  U.S.C.  552.  nor  did  it  address 
the  Department's  justification  for  the 
release  of  domestic  data.  USAir  has 
raised  no  arguments  that  would  cause 
us  to  retain  a  three-year  period  or 
permanent  confidentiality  for  domestic 
T-100  data. 

International  T-100  Disclosures 

American.  Alaska,  and  ALPA  disagree 
with  the  Department  on  the  release  of 
international  data.  The  three  parties 
believe  there  should  be  some  type  of 
limited  release  of  international  data. 
They  do  concur  with  the  Department 


that  domestic  T-100  data  should  be 
released  immediately  for  public 
inspection. 

American  and  Alaska  petitioned  the 
Department  to  reconsider  its  denial  of 
the  release  to  U.S.  carriers  of  U.S. 
carrier  international  T-100  data.  They 
state  the  availability  of  international  T- 
100  data  promotes  air  carrier  efficiency 
and  effective  use  of  air  carrier 
resources,  which  allows  the  air  carriers 
to  better  serve  the  traveling  public. 
Alaska  states  that  no  other  comparable 
data  are  available  fixjm  other  sources 
and  carriers  have  been  greatly  burdened 
by  the  unavailability  of  market  data. 
The  Department  denies  American's 
and  Alaska's  petitions  seeking 
reconsideration  of  the  decision  not  to 
release  international  T-100  data.  We 
specifically  addressed  the  issue  of 
confidentiality  of  international  T-100 
data  in  the  final  rules  issued  November 
16, 1988  (53  FR  46284)  and  August  2. 
1989,  (54  FR  31810),  and  in  the  NPRM  (55 
FR  25318)  to  this  rulemaking,  and  see  no 
reason  for  change  at  this  time.  Neither 
American  nor  Alaska  have  suggested 
that  circumstances  have  changed. 

Section  1104  of  the  Federal  Aviation 
Act  of  19Sa  as  amended  (FAAct)  (49 
U.S,C  1504)  requires  that  information  be 
withheld  from  public  disclosure  if  the 
release  of  the  information  would 
prejudice  the  formulation  and 
presentation  of  positions  of  the  United 
States  In  International  negotiations  or 
adversely  affect  the  competitive  position 
of  any  air  carrier  in  foreign  air 
transportation.  International  T-100  data 
collected  fi-om  U.S.  and  foreign  air 
carriers  are  needed  by  the  United  States 
to  formulate  international  air 
transportation  policies  and  agreements 
that  are  in  the  best  interests  of  U.S. 
consumers  and  air  carriers.  The 
Department  considered  it  necessary  to 
promise  confidentiality  of  foreign 
carriers'  data  to  assure  compliance  with 
the  reporting  regulations.  Premature 
release  of  tWs  data  could  impair  the 
government's  ability  to  obtain  necessary 
information  from  foreign  carriers  in  the 
future.  Since  it  is  necessary  to  grant  a  3- 
year  con^^ntial  jjeriod  to  foreign 
carrier|^^00  data  could  to  encourage 
their  r^Riftng  compliance,  protection  of 
U.S.  carrier  T-100  data  also  is  required. 
Access  by  foreign  air  carriers  or  other 
foreign  users  to  U.S.  carriers'  T-100  data 
subject  U.S.  flag  carriers  to  competitive 
disadvantage  so  long  as  comparable 
data  are  not  available  to  the  U.S. 
carriers  with  respect  to  the  operations  of 
foreign  air  carriers.  We  anticipate  that 
international  T-100  data  shall  be  exempt 
from  release  under  FOIA  exemption  3 


because  section  1104  of  the  FAAct 
prohibits  its  release. 

America.-,  and  Alaska  argue  that 
limited  release  of  international  T-IM 
data  will  not  jeopardize  its 
confidentiality  under  FOL\.  Alaska  does 
not  request  access  to  foreign  air  carriers' 
T-100  submissions,  bat  it  believes  that 
U.S,  participating  earners  should  be 
granted  access  to  other  US.  carriers' 
international  T-100  data.  Alaska 
reiterates  that  the  value  of  international 
service  segment  data  cannot  be 
overstated.  Alaska  states  the  daU  are 
used  regularly  by  airlme  plaimers  to 
reach  diifficult  decisions  on  the 
allocation  of  limited  airhne  resources; 
and  the  value  of  international  T-100 
data  becomes  greater  to  computer 
reservation  system  (CRS)  non-vendor 
carriers,  like  Alaska,  that  do  not  have 
access  to  international  CRS  booking 
data  which  the  larger  CRS  vendor 
carriers  exchange  with  certain  other 
foreign  air  carriers  Alaska  disagrees 
with  the  Department's  position  that 
release  of  confidential  data  to  U.S. 
carriers  could  be  viewed  as  a  waiver  of 
FOLA  exemptions  citing  British  .Mrports 
Authority  v.  CAB..  531  F  Supp.  408 
(D.D.C.  1982)  [British  Airports).  The 
court  ruled  that,  while  tvro  private  US, 
carriers  had  participated  in  tfie 
formulation  of  a  CAB  negotiating 
position  and  that  position  was  reflected 
in  a  CAB-created  memorandum,  the 
memorandum  retained  its  "non-public" 
character  and  could  be  withheld 
la*vfuliy  from  disclosure  by  the  CAB 
pursuant  to  section  1104  of  the  FAAct, 
and  FOIA  exemption  3  Alaska  believes 
that  the  facts  of  British  Airports  are 
analogous  to  the  situation  here  and 
would  allow  a  limited  release  of 
international  T-100  data  American 
proposes  a  voluntary  plan  whereby  the 
Department  would  allow  all  camtirs. 
foreign  and  domestic  to  decide  for 
themselves  whether  the  international  T- 
100  data  they  submit  will  be  withheld 
from  disclosure.  Those  agreeing  to  allow 
disclosure  would  in  turn  be  granted 
access  to  the  international  data  of  all 
other  consenting  carriers,  thus  providing 
an  incentive  to  each  carrier  to  consent 
to  disclosure  of  its  international  T-100 
data.  American  believes  its  plan  would 
not  result  m  required  release  under 
FOL\.  because  the  release  of  data  would 
be  on  a  non-preferential  basis. 

American's  plan  does  not  ivithstand 
FOIA  scrutiny.  There  are  no  provisions 
in  FOLA  for  selective  shanng  of  data. 
FOIA  speaks  m  terras  of  disclosure  or 
non-disdosure.  There  is  no  middle 
ground.  If  the  Department  approved 
American's  proposal  any  party,  even 
those  non-volunteer  earners,  could 
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receive  the  "shared  data"  under  a  FOIA 
request  to  the  Department,  because  the 
Department  would  have  waived  its 
rights  for  confidential  treatment  when 
the  data  were  released  to  a  third  party 
The  British  Airports  decision  would  not 
prevent  the  waiver  of  exemptions  from 
release  under  FOIA  here.  In  British 
Airports,  the  negotiation  position  paper 
retained  its  non-public  character 
because  there  was  no  prior  public 
disclosure  of  the  U.S.  negotiating 
position  or  the  CAB  memorandum.  What 
American  and  Alaska  propose  here 
would  be  the  limited  release  of  data  to 
all  carriers  who  agreed  to  release.  The 
Department  is  bound  by  the  rules  of 
FOIA.  In  Cooper  v.  Internal  Revenue 
Service,  450  F.  Supp.  752  (D.D.C.  1977), 
the  court  ruled  that  documents  could  not 
be  withheld  from  disclosure  under 
exemption  3,  if  the  information  has  been 
made  available  to  the  public.  If  the 
Department  released  U.S.  air  carriers' 
international  T-lOO  data  to  participating 
carriers,  we  believe  the  Department 
would  be  required  under  FOIA  to 
release  such  data  to  any  person 
requesting  the  data  under  FOIA.  If  the 
voluntary  approach  is  unacceptable, 
American  requests  that  the  Department 
shorten  the  confidentiality  period  to  1 
year.  American  alleges  that  information 
which  is  3  years  old  is  virtually  obsolete, 
and  has  little  value  to  those  who  would 
otherwise  make  good  use  of  it.  The 
Department  also  must  deny  this  request. 
The  Department  established  the  3-year 
confidentiality  period  to  assure  foreign 
air  carrier  compliance  to  T-lOO  reporting 
regulations.  Shortening  the 
confidentiality  period  at  this  time  could 
create  an  obstacle  to  foreign  air  carrier 
reporting  compliance. 

As  an  alternative  to  limited  disclosure 
of  U.S.  air  carrier  international  T-lOO 
data,  Alaska  proposes  that  U.S.  carriers 
could  receive  such  data  through  the  Air 
Transport  Association  (ATA).  Alaska 
states  that  the  only  action  required  from 
the  Department  would  be  a  limited  grant 
of  antitrust  immunity  to  the  ATA  to 
allow  for  the  collection  and  distribution 
of  such  traffic  data.  Under  Alaska's 
proposal,  U.S.  carriers  participating  in 
the  T-lOO  system  could  submit 
voluntarily  each  month  to  the  ATA  a 
duplicate  copy  of  the  international  on- 
flight  market  and  nonstop  segment  data, 
which  the  carrier  has  submitted  to  the 
Department.  The  ATA  could  then 
disseminate  copies  of  each  carriers  data 
to  those  U.S.  carriers  who  submitted 
their  data  to  ATA.  Alaska  asks  the 
Department  to  indicate  whether  it  would 
be  willing  to  grant  ATA  limited  antitrust 
immunity  pursuant  to  section  414  of  the 


FAAct  to  engage  in  the  collection  and 
distribution  of  U.S.  carriers'  T-lOO  data. 

While  the  Department  agrees  with 
Alaska  that  data  collected  by  ATA  are 
not  subject  to  FOIA  requests,  since  ATA 
is  not  a  Federal  agency,  we  are  not 
prepared  to  express  an  opinion  on  the 
grant  of  antitrust  immunity  with  respect 
to  an  agreement  which  we  have  not 
seen.  Moreover,  such  a  request  is 
beyond  the  scope  of  this  rulemaking 
procedure.  Should  ATA  endorse 
Alaska's  proposition,  it  is  free  to  file  an 
agreement  with  the  Department. 

ALPA  believes  that  section  19-6 
should  be  revised  to  provide  for  the 
release  of  international  T-lOO  data  to 
organizations  such  as  ALPA  who  require 
such  data  for  use  in  official  international 
aviation  negotiations. 

We  are  denying  ALPA's  request  for 
the  revision  of  section  19-6  to  allow 
release  of  T-lOO  international  data  to 
organizations  like  ALPA.  Section  19- 
6(a)(4),  which  we  are  eliminating,  was 
too  broadly  worded.  As  we  have  said 
before,  the  limited  release  of  T-lOO  data 
could  waive  the  FOIA  exemption  under 
which  the  Department  could  otherwise 
maintain  confidentiality  under  FOIA 
exemptions  3  and  4.  Should  ALPA 
become  a  party  to  an  international  route 
case  or  be  involved  in  international 
negotiations,  it  could  obtain  the 
appropriate  data  under  the  direction  of 
an  administrative  law  judge  or 
Departmental  decision  maker  under 
section  19-6(a)(2).  Other  requests  for 
access  will  be  handled  under  FOIA.  If  it 
is  determined  that  the  data  can  be 
released,  then  the  data  will  be  open  for 
public  inspection. 

Section  19-6(b)(l)  of  part  241  provides 
that  the  Department  may  release  U.S. 
carrier  nonstop  segment  and  on-flight 
market  detail  data  by  carrier  before  the 
end  of  the  3-year  confidentiality  period 
to  foreign  governments  as  provided  in 
reciprocal  arrangements  between  the 
foreign  country  and  the  U.S. 
Government.  It  is  the  Department's  view 
that  this  provision  includes  our  existing 
data  exchanges  through  ICAO.  The 
Department  notes  that  the  vast  majority 
of  the  world  airlines'  traffic  data  are 
submitted  to  ICAO  on  Form  B  and  Form 
C:  consequently,  there  is  no  problem 
with  reciprocity.  In  the  future,  if  the 
world  airline  representation  in  the  ICAO 
data  programs  declines  significantly,  the 
Department  will  reconsider  the  issue. 

Release  of  Belly-Cargo  Data 

MarkAir  supports  the  immediate 
release  of  domestic  T-lOO  data,  with  the 
exception  of  the  release  of  belly-cargo 
data  submitted  by  combination  air 
carriers.  In  an  aircraft,  belly  cargo  is 


that  cargo  transported  in  the  space 
below  the  passenger  deck.  Since  1981, 
belly-cargo  data  reported  in  the  Service 
Segment  Data  reporting  system  and  on 
Form  41,  Scheduled  T-9  Nonstop  Market 
Report  were  withheld  from  public 
release,  as  carriers  operating  domestic 
all-cargo  services  pursuant  to  a  section 
418  certificate  (section  418  carriers)  did 
not  report  similar  market  data  (see  CAB 
Order  81-12-9).  The  Service  Segment 
Data  reporting  system  and  Schedule  T-9 
were  replaced  by  the  T-lOO  reporting 
system,  which  requires  similar  data. 
MarkAir  maintains  that  "cargo  and  mail 
traffic  provides  the  economic  glue  which 
holds  the  Alaska  air  transport  system 
together."  MarkAir  claims  it  would 
suffer  substantial  competitive  harm  from 
the  release  of  its  cargo  data  without 
reciprocal  data  from  section  418 
carriers.  MarkAir  states  that  it  is 
inconsistent  with  Department  policy, 
and  the  policy  of  the  former  Civil 
Aeronautics  Board  to  maintain  one- 
sided data  availability.  Specifically, 
MarkAir  objects  that  Northern  Air 
Cargo  is  not  required  to  report  market 
data  for  its  intra-Alaska  all-cargo 
service,  MarkAir  states  that  Northern 
Air  Cargo  informally  has  disclosed  to 
the  Department  market  data  in 
connection  with  the  intra-Alaska  service 
mail  rates,  which  the  Department  has 
not  made  available  to  the  public. 
MarkAir's  preference  is  for  mutual 
release  of  belly-cargo  and  all-cargo 
data.  MarkAir  has  no  position  on  the 
release  of  international  data. 

The  Department  agrees  with  MarkAir 
that  data  submitted  in  connection  with 
the  intra-Alaska  mail  rates  should  be 
made  available  to  the  public.  Moreover, 
there  is  a  continuing  program  need  for 
intra-Alaska  all-cargo  data  for 
computing  the  mainline  intra-Alaska 
mail  rate.  In  the  past.  MarkAir  and 
Northern  Air  Cargo  voluntarily 
submitted  this  data  on  their  Schedule  T- 
9  reports;  and  Alaska  Airlines  provided 
the  data  in  its  service  segment 
submissions.  While  the  T-lOO  Reporiing 
system  excludes  domestic  all-cargo 
operations,  the  Department  will  be 
requiring  special  reports  under  14  CFR 
385.27(e)  from  MarkAir,  Northern  Air 
Cargo  and  Alaska  Airlines  enabling  it  to 
compute  the  six-month  update  to  the 
mainline  intra-Alaska  mail  rate.  All 
participants  in  the  intra-Alaska  mail 
rate  reviews  will  be  reporting  similar 
data  which  will  be  publicly  available; 
thus,  MarkAir's  argument  of  one-sided 
data  availability  is  moot.  Letters  will  be 
sent  by  the  Director,  Office  of  Airline 
Statistics  initiating  the  information 
request. 


Federal  Register  /  Vol.  56,  Na  17  /  Friday,  )anuary  25.  1991  /  Rules  and  Regulations 


2M5 


Department's  Regulatory  Policies  and 
Procedures 

Executive  Orders  12291, 12612  and 
12630:  Depiuiment's  Regulatory  Policies 
and  Procedures;  Regulatory  Flexibility 
Act;  and  Paperwork  Reduction  Act  of 
1980. 

This  rule  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  this  is  not  a  major  rule. 
It  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
governments,  agencies  or  geographical 
regions.  Furthermore,  this  rule  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  based  enterprises  in 
domestic  or  export  markets.  The 
objective  of  the  rule  is  to  release  on- 
flight  market  and  nonstop  segment  data 
of  U.S.  carriers'  domestic  operations. 
This  regulation  has  no  impact  on 
reporting  burden.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Orders 
12612  and  12830  and  it  has  been 
determined  that  the  rule:  (1)  Does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment  and  (2)  does  not 
pose  the  risk  of  a  taking  of 
constitutionally  protected  private 
property. 

This  regulation  is  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  dated  February  26. 1979, 
because  it  involves  important 
Departmental  policies  concerning  access 
to  commercial  data.  However,  its 
economic  impact  is  minimal  and  a  full 
regulatory  evaluation  is  not  required. 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  its  aviation  economic 
regulations.  Departmental  policy 
categorizes  certificated  air  carriers 
operating  small  aircraft  (60  seats  or  less 
or  18,000  pounds  maximum  payload  or 
less)  in  strictly  domestic  service  as 
small  entities  for  purposes  of  the 
Regulatory  Flexibility  Act.  The 
amendments  will  affect  only  large 
certificated  air  carriers. 

The  reporting  requirements  in  this  rule 
are  subject  to  the  Paperwork  Reduction 
Act,  Public  Law  96-511.  44  U.S.C.  35:  and 
were  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  comment.  Persons  may 


submit  comments  on  the  release  of  U.S. 
air  carrier  T-lOO  data  to  OMB. 
Comments  should  be  directed  to  Desk 
Officer  for  DOT/RSPA  Aviation,  Office 
of  information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  The  Department 
requests  that  a  copy  of  any  comments 
sent  to  OMB  also  be  sent  to  the  DOT 
rules  docket  The  Department 
anticipates  that  this  rule  will  not  change 
the  Department's  fiscal  year  1990 
Information  Collection  Budget  for  OMP 
No.  2138-0040.  Report  of  Traffic  and 
Capacity  Statistics,  the  T-lOO  System. 

Regulatory  Identification  Number 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  14  CFR  Part  241 

Air  carriers.  Uniform  system  of 
accounts. 

Accordingly,  the  Department  of 
Transportation  amends  chapter  U.  14 
CFR  part  241  Uniform  System  of 
Accounts  and  Reports  for  Large 
Certificated  Air  Carriers,  as  follows: 

PART  241— [AMENDED] 

1.  The  authority  for  part  241  continues 
to  read  as  follows: 

Authorit>':  Sees.  101,  204,  401,  402.  403.  404. 
407,  411.  416.  417.  901.  902. 1002. 1601.  Pub  L 
85-728,  as  amended.  72  Stat.  737,  743.  754. 
758,  766,  769,  774.  783.  788;  76  Stat  145;  92 
Stat.  1744;  49  U.S.C.  1301. 1324.  1371.  1372, 
1373, 1374. 1377, 1381,  1472. 1482. 1551;  sec  43, 
Pub.  L  95-504.  92  Slat.  1750,  49  U.S.C.  1552. 

(2)  Section  19-6  Public  disclosure  of 
traffic  data  is  revised  to  read; 

Sactton  19-6    Put>Hc  disclosure  of  traftic 
data. 

(a)  Detailed  domestic  on-flight  market 
and  nonstop  segment  data  in  Schedule 
T-lOO  shall  be  made  publicly  available 
after  processing.  Domestic  data  are 
defined  as  data  from  air  transportation 
operations  from  a  place  in  any  State  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico  and  the  Virgin  Islands,  or  a  U.S. 
territory  or  possession  to  a  place  in  any 
State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico  and  the  Virgin  Islands,  or  a  U.S. 
territory  or  possession. 

(b)  Detailed  international  on-flight 
market  and  nonstop  segment  data  in 


Schedule  T-lOO  and  Schedule  T-100(f) 
reports  shall  not  be  publicly  available 
for  a  penod  of  3  years,  although  indu8tr>' 
and  carrier  »ummar>'  data  may  be  made 
public  pro\ided  there  are  three  or  more 
carriers  in  the  summary  data  disclosed. 
Further,  at  any  time,  the  Department 
may  publish  international  summary 
statistics  without  carrier  detail.  Further, 
the  Department  may  release  nonstop 
segment  and  on-fiight  market  detail  data 
by  earner  before  the  end  of  the  3  years 
as  follows: 

(1)  To  foreign  governments  as 
provided  in  reciprocal  arrangements 
between  the  foreign  country  and  U.S. 
Government  for  exchange  of  on-flighl 
market  and/or  nonstop  segment  data 
submitted  by  air  earners  of  that  foreign 
countrj'  and  U.S.  earners  ser\ing  that 
foreign  country; 

(2)  To  parties  to  any  proceeding 
before  the  I>epartmenl  under  Title  IV  of 
the  Federal  Aviation  Act  of  1958,  as 
amended,  as  required  by  the 
Administrative  Law  Judge  or  other 
decisionmaker  of  the  Department. 
Parties  may  designate  agents  or 
consultants  to  receive  the  data  in  their 
behalf  provided  the  agents  or 
consultants  agree  to  abide  by  the 
disclosure  restrictions  :\n\  data  to 
which  access  is  granted  pursuant  to  this 
provision  may  be  introduced  into 
evidence,  subject  to  the  normal  rules  of 
admissibility  of  evidence 

(3)  To  agencies  and  other  components 
of  the  US  Government  for  their  internal 
use  only 

issued  in  Washington.  DC  on  January  22. 
1991. 

Travic  P  Dungan. 

Administrator.  Research  andSpeckil 
Programs  Adminislrodon.  DOT 
(FR  Doc  91-1716  Filed  1-24-91;  8:45  am] 
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SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to 
current  taxation  of  foreign  base 
company  oil  related  income  Changes  to 
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he  applicable  tax  law  were  made  by  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (TEFRA)  and  by  the  Tax 
Reform  Act  of  1984.  These  final 
regulations  provide  guidance  needed  to 
comply  with  these  changes  and  affect 
controlled  foreign  corporations  with 
foreign  oil  related  income  and  their  U.S. 
shareholders. 

EFFtCTlvC  DATE:  These  regulations  are 
effective  for  taxable  years  of  foreign 
corporations  beginning  after  December 
31, 1982.  and  for  taxable  years  of  United 
States  shareholders  in  which,  or  with 
which,  those  taxable  years  of  foreign 
corporations  end. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Chewning  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NTW.,  Washington. 
nC  20224  (Attention: 
CC  CORP:T:R(lNTL-57-86))  (202-566- 
G285.  not  a  toll-free  call) 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  27. 1987,  the  Federal 
Register  pubhshed  proposed 
amendments  (52  FR  32308)  to  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
sections  952.  954,  and  964  of  the  Internal 
Revenue  Code  of  1986.  These 
amendments  conformed  the  regulations 
to  section  212  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  (96 
Stat.  451)  to  section  712(0  of  the  Tax 
Reform  Act  of  1984  (98  Stal.  494)  and  to 
section  1221(c)(3)(A)(i)  of  the  Tax 
Reform  Act  of  1986  (100  Stat.  2553). 
Written  comments  responding  to  this 
notice  were  received.  A  public  hearing 
was  not  requested  and  none  was  held. 
After  consideration  of  all  comments 
regarding  the  proposed  amendments, 
those  amendments  are  adopted  by  this 
Treasury  Decision  with  revisions  in 
response  to  those  comments.  The 
comments  and  revisions  are  discussed 
below.  Section  1.952-3(b)(3)  as  proposed 
is  not  adopted 

Explanation  of  Provisions 

These  final  regulations  include  three 
principal  changes  from  the  proposed 
regulations. 

The  proposed  regulations  provided 
special  rules  for  purposes  of  determining 
what  portion  of  a  controlled  foreign 
corporation's  foreign  oil  related  income 
is  derived  from  a  source  within  a  foreign 
country  (i)  In  connection  with  oil  or  gas 
which  was  erxtracted  from  an  oil  or  gas 
well  located  in  that  foreign  country  or 
(ii)  in  connection  with  oil,  gas,  or  a 
primary  product  or  oil  or  gas  which  is 
sold  by  the  controlled  foreign 


corporation  or  a  related  person  for  use 
or  consumption  within  that  country  or  is 
loaded  in  that  country  on  a  vessel  or 
aircraft  as  fuel  for  the  vessel  or  aircraft. 
In  effect,  the  special  rules  would  have 
required  the  controlled  foreign 
corporation  to  trace  the  fuel  product 
sold  within  a  country  back  to  the  point 
of  extraction. 

In  has  been  determined  that  it  often 
would  be  impossible,  or  extremely 
difficult,  for  a  controlled  foreign 
corporation  to  demonstrate  the  country 
of  origin  of  a  fuel  product  derived  from  a 
refinery  utilizing  crude  oil  or  gas 
extracted  in  more  than  one  country. 
Accordingly,  these  final  regulations 
have  adopted  a  proposal  made  by  a 
commenter  that  the  amount  of  refining 
income  attributable  to  oil  or  gas 
extracted  within  the  country  of  refining 
should  be  determined  on  a  pro  rata 
basis.  The  pro  rata  method  will  be 
based  on  the  proportion  that  the  barrels 
of  the  fuel  product  extracted  in  the 
country  of  processing  bears  to  the  total 
barrels  of  the  fuel  product  processed  in 
that  country. 

These  final  regulations  have  also 
adopted  a  similar  pro  rata  method  for 
determining  whether  a  taxpayer's 
marketing  or  transportation  income 
relates  to  oil  or  gas  which  was  extracted 
from  an  oil  or  gas  well  located  in  the 
foreign  country  from  which  the 
marketing  or  transportation  income  was 
sourced. 

In  addition,  §  1.954A-1  has  been 
revised  to  clarify  the  relationship 
between  foreign  base  company  oil 
related  income  as  defined  in  section 
954(g)  and  insurance  income  as  defined 
in  section  953, 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determ.ined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

T'l.e  principal  author  of  these 
regulations  is  Richard  L.  Chewning  of 
the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  offices  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  the  regulations. 


List  of  Subjects  in  26  CFR  1.861-1 
Through  1-997-1 

Income  taxes,  Corporate  deductions. 
Aliens.  Exports,  DISC,  Foreign 
investments  in  U.S.,  Foreign  tax  credit. 
FSC,  Source  of  income.  United  States 
investments  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31,  1953 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part; 
Authority:  26  U.S.C.  7805  •   '  *. 

§  1.952-1    I  Amended] 

Par.  2.  Section  1.952-1  is  amended  by 
removing  "1.954-7"  in  paragraph  (a)(2) 
and  by  inserting  in  lieu  thereof  "1.954- 
8". 

§  1.954A-1    [Amended] 
Par.  3.  Section  1.954A-1  is  amended  as 

follows: 

1.  Paragraph  (a)  is  amended  by 
inserting  immediately  following  the 
fourth  sentence  and  immediately 
preceding  the  fifth  sentence  the 
following  sentence:  "For  taxable  years 
beginning  after  December  31. 1982,  the 
foreign  base  company  income  of  a 
controlled  foreign  corporation  also 
includes  foreign  base  company  oil 
related  income,  as  defined  in  §  1.954-8. ' 

2.  The  first  sentence  of  paragraph 
(b)(3)(i)  is  amended  by  removing  the 
first  word  "Foreign"  and  by  inserting  in 
lieu  thereof  the  clause  "Except  for 
income  which  is  foreign  base  company 
oil  related  income  as  defined  in  section 
954(g)  and  §  1.954-8,  foreign". 

3.  The  first  sentence  in  paragraph  (c) 
is  amended  by  removing  the  word  "and" 
immediately  before  "foreign  base 
company  shipping  income  as  defined  in 
§  1.954-6"  and  by  inserting  ",  and 
foreign  base  company  oil  related  income 
as  defined  in  §  1.954-8"  between 

§  1.954-6"  and  "shall". 

4.  The  introductory  text  of  (e)  is 
amended  by  removing  "1.954-7,"  and 
inserting  in  lieu  thereof  "1.954-8,". 

5.  The  introductory  text  of  (f]  is 
amended  by  removing  "§§  1.954-1  to 
1.954-7  "  and  inserting  in  lieu  thereof 

•§§1.954-1  tol.954-«". 

6.  The  first  sentence  of  paragraph 
(0(3)  is  amended  by  removing  "or 
foreign  base  company  services  income." 
and  by  inserting  in  lieu  thereof  "foreign 
base  company  services  income,  or 
foreign  base  company  oil  related 
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income.";  and  the  second  sentence  "See 
section  954  (b)(6)(A)."  is  revised  to  read 
"See  section  954(b)(6)(A)  and  (b)(8).". 

7.  A  new  paragraph  (f)(4)  is  added  to 
read  as  'ollows: 

§  1.9S4A-1    Foreign  base  company 
Income;  taxable  years  beginning  after 
December  31, 197S. 
*        •        •        *        • 

(0  Classification  of  an  item  of  income. 


(4)  Priority  of  foreign  base  company 
oil  related  income.  Foreign  base 
company  oil  related  income  (as 
determined  under  §  1.954-8)  of  a 
controlled  foreign  corporation  shall  not 
also  be  considered  foreign  personal 
holding  company  income,  foreign  base 
company  sales  income,  or  foreign  base 
company  services  income.  See  section 
954(b)(8).  If  an  item  of  income  qualifies 
both  as  foreign  base  company  oil  related 
income  and  foreign  base  company 
shipping  income,  it  is  treated  as  foreign 
base  company  shipping  income.  See 
section  954(b)(6].  If  an  item  of  income 
qualifies  both  as  foreign  base  company 
oil  related  income  and  insurance  income 
as  defined  in  section  953.  it  is  treated  as 
foreign  base  company  oil  related 
income. 

Par.  4.  A  new  §  1.954-8  is  added  to 
read  as  follows: 

§1.954-8    Foreign  baae  company  Oil 
related  income. 

(a)  Foreign  base  company  oil  related 
income — (1)  In  general.  Under  section 
954(g),  the  foreign  base  company  oil 
related  income  of  a  controlled  foreign 
corporation  (except  as  provided  under 
paragraph  (b)  of  this  section)  consists  of 
the  items  of  foreign  oil  related  income 
("FORI")  described  in  section  907(c)  (2) 
and  (3),  other  than  such  income  derived 
from  a  source  within  a  foreign  country  in 
connection  with — 

(i)  Oil  or  gas  which  was  extracted 
from  an  oil  or  gas  well  located  in  that 
foreign  country  ("extraction  exception"), 
or 

(ii)  Oil,  gas,  or  a  primary  product  of  oil 
or  gas  which  is  sold  by  the  controlled 
foreign  corporation  or  a  related  person 
for  use  or  consumption  wfthin  that 
country  or  is  loaded  in  that  country  on  a 
vessel  or  aircraft  as  fuel  for  the  vessel  or 
aircraft  ("use  or  consumption 
exception"). 

A  taxpayer  claiming  the  use  or 
consumption  exception  must  establish 
its  applicability  on  the  basis  of  facts  and 
circumstances.  For  special  rules  for 
applying  the  extraction  exception,  see 
paragraph  (c)  of  this  section. 

(2)  Source  of  income.  The  source  of 
foreign  base  company  oil  related  income 


is  determined  generally  under  the 
principles  of  §§  1.861-1  to  1.863-5.  See 
§  1.863-6.  Thus,  income  from  the 
performance  of  a  service  generally  is 
sourced  in  the  country  where  the  service 
is  performed.  See  S  1.861-4. 
Underwriting  income  from  insuring  a 
foreign  oil  related  activity  is  sourced  at 
the  location  of  the  risk.  See  section 
861(a)(7)  and  §1.953-2. 

(3)  Primary  product.  The  term 
"primary  product"  of  oil  or  gas  has  the 
meaning  given  this  term  by  §  1.907(c}- 
1(d)  (5)  and  (6). 

(4)  Vessel.  For  the  definition  of  the 
term  "vessel",  see  §  1.954-6(b)(3)(ii). 

(5)  Foreign  country.  For  purposes  of 
this  section,  the  term  "foreign  country" 
has  the  same  meaning  as  in  section  638 
(relating  to  continental  shelf  areas). 
Thus,  for  example,  oil  or  gas  extracted 
from  a  sea  area  will  be  deemed  to  be 
extracted  in  the  country  which  has 
exclusive  rights  of  exploitation  of 
natural  resources  with  respect  to  that 
area  if  the  other  conditions  of  section 
638  are  met. 

(6)  Country  of  use  or  consumption.  For 
rules  for  determining  the  country  of  use 
or  consumption,  see  §  1.954-3(a)(3)(ii). 

(7)  Insurance  income.  For  purposes  of 
this  section,  income  derived  from  or 
attributable  to  insurance  of  section 
907(c)(2)  activities  means  taxable 
income  as  defined  in  section  832(a)  and 
as  modified  by  the  principles  of  §  1.953- 
4  (other  than  as  the  section  is  applied  to 
life  insurance). 

(8)  Fuel  product.  For  purposes  of  this 
section,  the  term  "fuel  product"  means 
oil,  gas  or  a  primary  product  of  oil  or 

(9)  Effective  date.  The  provisions  of 
section  954(g)  and  this  section  are 
applicable  to  taxable  years  of  foreign 
corporations  beginning  on  or  after 
January  1, 1983,  and  to  taxable  years  of 
United  States  shareholders  in  which  or 
with  which  those  taxable  years  of 
foreign  corporations  end. 

(b)  Exemption  for  small  oil 
producers— {"i]  In  general.  Foreign  base 
company  oil  related  income  does  not 
include  any  income  of  a  foreign 
corporation  which  is  not  a  large  oil 
producer. 

(2)  Large  oil  producer  A  corporation 
is  a  large  oil  producer  (within  \he 
meaning  of  section  954(g)(2))  if  the 
average  daily  production  (extraction)  of 
foreign  crude  oil  and  natural  gas  by  the 
related  group  which  includes  the 
corporation  and  related  persons  (within 
the  meaning  of  section  954(d)(3))  for  the 
taxable  year  or  immediately  preceding 
taxable  year  is  1.000  or  more  barrels. 
The  average  daily  production  of  foreign 
crude  oil  or  natural  gas  for  any  taxable 
year  (and  the  conversion  of  cubic  feel  of 


natural  gas  into  barrels)  is  determined 
under  rules  similar  to  the  rules  of 
section  613A,  except  that  only  crude  oil 
or  natural  gas  from  a  well  located 
outside  the  United  Slates  is  taken  into 
account. 

(c)  Special  rules  for  applying  the 
extraction  exception  of  paragraph 
(a)(l)(i)  of  this  section— {^]  Refining 
income  described  in  section 
907(c)l2)(A).  With  regard  to  a  controlled 
foreign  corporation's  refining  income 
from  the  processing  of  minerals 
extracted  (by  the  taxpayer  or  by  any 
other  person)  from  oil  or  gas  wells  into 
their  primary  products,  as  described  in 
section  907(c)(2)(A),  a  pro  rata  method 
will  be  applied  for  purposes  of 
determining  the  part  of  the  refining 
income  that  qualifies  for  the  extraction 
exception  of  paragraph  (a)(l)(i)  of  this 
section.  The  pro  rata  method  will  be 
based  on  the  proportion  that  the  barrels 
of  the  fuel  product  extracted  in  the 
country  of  processing  bears  to  the  total 
barrels  of  the  fuel  product  processed  in 
that  country  and  will  apply  regardless  of 
the  country  of  sale  of  the  primary 
product. 

(2)  Marketing  income  described  in 
section  907(c)(2)fCl  With  regard  to  a 
controlled  foreign  corporation's 
marketing  income  from  the  distribution 
or  sale  of  minerals  extracted  from  oil  or 
gas  wells  or  of  pnmary  products,  as 
described  in  section  907(c)(2)(C),  a  pro 
rata  method  will  be  applied  for  purposes 
of  determining  the  part  of  the  marketing 
income  that  qualifies  for  the  extraction 
exception  of  paragraph  (a)(l)(i)  of  this 
section.  When  applying  the  pro  rata 
method  to  the  sale  of  a  fuel  product 
other  than  a  primarj  product,  the  pro 
rata  method  will  be  based  on  the 
proportion  that  the  barrels  of  the  fuel 
product  extracted  in  the  country  of  sale 
bears  to  the  total  barrels  of  the  fuel 
product  sold  in  that  countrj'.  When 
applying  the  pro  rata  method  to  the  sale 
of  primary  products,  the  method  will  be 
based  on  the  proportion  that  the  barrels 
of  the  fuel  product  extracted  in  the 
country  of  sale  bears  to  the  total  barrels 
of  the  fuel  product  processed  For 
purposes  of  applying  the  pro  rata 
method,  data  of  the  controlled  foreign 
corporation's  related  group  (as  defined 
in  section  954(g)(2)(C))  will  be  taken  into 
account.  The  pro  rata  method  will  not 
apply,  however,  if  the  mineral  or 
primary  product  is  purchased  by  the 
controlled  foreign  corporation  from  a 
person  not  within  the  controlled  foreign 
corporation's  related  group.  In  that 
situation,  the  marketing  income  will  be 
presumed  to  qualif>'  for  the  extraction 
exception  if  the  country  of  the  source  of 
the  marketing  income  is  a  net  exporter 
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of  crude  oil  or  gas.  whichever  is 
relevant.  If  the  country  of  the  source  of 
the  marketing  income  is  not  a  net 
exporter  of  crude  oil  or  gas,  whichever 
is  relevant,  the  marketing  income  will  be 
presumed  not  to  qualify  for  the 
extraction  exception.  The  controlled 
foreign  corporation  may,  however,  rebut 
this  latter  presumption  by  demonstrating 
on  the  basis  of  all  the  facts  and 
circumstances  that  its  marketing  income 
does  qualify  for  the  extraction 
exception.  If  a  primary  product  that  is 
acquired  from  a  person  withm  the 
controlled  foreign  corporation's  related 
group  is  commingled  with  like  products 
acquired  from  persons  not  withm  that 
related  group,  the  pro  rata  method  based 
on  the  proportion  that  the  barrels  of  the 
fuel  product  extracted  in  the  country  of 
sale  bears  to  the  total  barrels  of  the  fuel 
product  processed  will  be  applied  lo 
that  portion  of  the  total  products  sold 
that  was  purchased  from  persons  within 
the  related  group,  to  the  extent  that  that 
person  did  not  sell  product  purchased 
from  an  unrelated  person,  and  either  the 
presumption  or  facts  and  circumstances 
will  determine  the  characterization  of 
the  remainder. 

(3)  Transportation  income  described 
in  section  907(cJ(2j(B).  With  regard  to  a 
controlled  forei^  corporation's  income 
Lorn  the  transportation  of  minerals  from 
oil  and  gas  wells  or  of  primary  products. 
Hi  described  in  section  90r(c)(2)(B),  the 
rules  set  forth  in  paragraph  (c)(2)  of  this 
section  will  apply  for  purposes  of 
determining  the  part  of  the 
transportation  income  that  quahfies  for 
the  extraction  exception  of  paragraph 
(^i)(l)(i)  of  this  section. 

(4)  Illustrations.  The  following 
rxamples  illustrate  the  application  of 
this  paragraph. 

ExwB^  1.  Gintrolled  foreign  corporation 
M  has  a  reRncry  in  foreign  country  A  that 
rtTines  ZSOx  barrein  of  oil  duruif;  it«  laxdibie 
>Kar  beginning  in  1964.  It  is  determined  thai 
12.Sx  barrels  of  its  250x  barrels  were 
extracted  fcti  country'  A.  M  sold  150x  barrels 
of  Its  2S0x  barrels  in  country  A  for 
consu-Tiption  in  country  A  which  resulted  in 
S22Sx  of  income  frocn  refining  and  S22Sx  of 
marketing  inoome.  as  described  in  section 
907(c)(2)(C}.  M  also  lold  withui  foreign 
country  B.  for  consumption  in  country  B.  lOOx 
tturels  of  its  250x  barreli  which  resulted  in 
Bn  additional  tlSOx  of  income  from  refining 
for  M  and  llTOx  of  marketing  Income  for  M. 
The  lOOx  barrels  sold  by  M  within  country  B. 
e  contiguous  country,  were  transported  &«m 
M'i  refinery  in  country  A  to  country  B  by  a 
pipeline  which  is  ownsd  by  M,  and  M 
ff  cognized  a  total  of  $10x  of  income  from  the 
ti  :insporlation  of  the  lOOx  ba.Tcls.  Of  this 
Si  Ox.  $8x  was  recognized  in  country  A  and 
$.ix  was  recognized  m  country  B.  Under  the 
source  of  tnoome  rulea  of  paragraph  (aifZ)  of 
this  sectioa.  Income  from  refining  is 
considered  derived  from  the  country  in  which 


the  refining  occurs  and  not  from  the  country 
where  the  sale  of  the  refined  product  occurs. 

(i)  M's  refilling  inuune.  M  has  $75x  of 
foreign  base  company  oil  related  income  with 
respect  to  its  refming  of  the  250x  barrels, 
determined  as  follows: 
(A|  Total  amount  of  income  from 
refining  attributable  lo  oil  refined 

in  country  A  by  M $37Sx 

(H)  Amount  of  income  from  refining 
with  respect  to  oil  sold  for 
consumption  f$225x)  in  country  A 
(use  or  consumption  exception 
under  paragraph  (a)(l)(ii)  of  this 

section __  (225x) 

(C)  Pro  rate  amount  of  income  from 
refining  attributable  to  sales  in 
courn-y  B  considered  extrocted 
from  country  A  f  JlSOx  times  12Sx 
barrels/ZSOx  barrels!  (extraction 
exception  under  paragraph  ta|(1|(i) 

of  this  section...- (^Sx) 

(T))  Foreign  base  comp«ny  oil  related 

income S'Sx 

(ii)  Ms  marketing  income.  M  does  not  have 
foreign  base  company  oil  related  income  with 
rsspect  to  its  sale  of  the  lOOx  barrels  in 
country  B  and  150x  barrels  in  country  A 
because  the  $170x  and  $22Sx.  respectively,  of 
marketing  income  was  derived  from  the 
country  in  which  the  oil  was  sold  for 
consumption  (an  exception  under  paragraph 
(H)(lHiil  of  this  section). 

(iii)  Ms  trantportation  income.  M  does  not 
hjve  foreign  base  company  oil  related 
income  with  respect  to  its  S2x  of  pipeline 
transportation  income  recognized  in  country 
B  because  the  income  was  derived  from  the 
country  in  which  the  lOOx  barrels  were  sold 
for  rtinsumption,  an  exception  under 
paragraph  (aMl)(ii)  of  this  section.  With 
regard  lo  the  $8x  of  pipeline  transportation 
Income  recognized  in  country  A,  however.  M 
has  $4x  of  foreign  base  company  oil  related 
income  since  of  the  total  barrels  refined  in 
country  A  (250x)  only  one-half  were 
KXtracted  in  that  country.  Therefore,  only 
one-half  of  the  transportation  income 
qualifies  for  the  extraction  exception  of 
paragraph  (a)(l)(i]  of  this  section. 

(iv)  \f's  extraction  income  M  does  not 
have  foreign  base  company  oil  related 
income  for  Its  extraction  activity  because 
extraction  Inoome  is  excluded  in  all  events. 
S^e  section  954(gKl|( A |. 

Example  2.  Absume  the  same  facts  as  In 
EKomple  1  except  that  M  sold  all  of  the  2S0x 
t'drrels  of  refined  oil  in  country  A.  In 
oddition.  assume  that  counU-y  A  is  u  net 
exporter  of  crude  oil.  As  in  Example  1.  .M  sold 
150x  barrels  for  consumption  in  country  A 
with  the  same  resulting  income.  M  sold  in 
country  A  the  remaining  lOOx  barrels  to 
unrel-ited  controlled  foreign  corporation  N 
whii.h  resulted  In  an  additional  SlSOx  of 
income  from  refining  for  M  and  $170x  of 
marketing  mcome  for  M.  N  immediately 
resold  in  country  A  for  export  those  lOOx 
barrels.  .N  dul  not  commuigle  the  lOOx  barrels 
with  any  other  refined  oil.  .N  earned  SlOx  of 
Diarketing  income  on  that  sale. 

(i)  M's  refining  Income.  M  has  $75x  foreign 
base  company  oil  related  income  with  respect 
to  Its  refining  of  the  250x  barrels  determined 
89  follows: 
(A)  Total  amount  of  inoome  from 


refining  attributable  to  oil  refined 

in  country  A  by  M _ — $375x 

(B)  Amount  of  income  from  refining 
with  respect  to  oil  sold  for 
consumption  ($225x)  in  country  A 
(use  or  consumption  exception 
under  parsigra pit  (a)(1|(ii)  of  this 
section) -. — ~ |22Sx) 

(C)  Pro  rata  amount  of  income  from 
refining  attributsble  to  sales  in 
country  A  (for  consumption  outside 
of  country  A)  considered  extracted 
from  country  A  ($150x  times  125x 
barrels/ZSOx  barrels)  (extraction 
exception  under  paragraph  (a)(1)(i) 

of  this  section) l7Sx) 

(D)  Foreign  base  company  oil  related 
income — — - S7Sx 

(ii)  M's  marketing  income.  M  does  not  have 
foreign  base  company  oil  related  income  with 
respect  to  its  marketing  income  from  the  sale 
of  the  150x  barrels  in  country  A  because  the 
$22Sx  of  marketing  income  was  derived  from 
the  country  in  which  the  oil  was  sold  for 
consumption  (an  exception  under  paragraph 
(«)(lM>i)  of  this  section).  M  has  $85x  of 
foreign  base  company  oil  related  income  with 
respect  to  Its  marketing  income  from  sale  to 
N  of  the  lOOx  barrels,  determined  as  foll<w«: 

(A)  Total  amount  of  marketing  income 

from  the  sale . $170x 

(B)  Pro  rata  amount  of  marketing 
income  attributable  to  oil  product 
considered  extracted  in  country  A 
($170x  times  125x  barrels/250x 
barrels)  (extraction  exception 
under  paragraph  (aHlMi)  of  this 
section) (8Sx) 

(C)  Foreign  base  company  oil  related 
income S85x 

(iii)  A''*  marketing  income.  N  is  not  related 
to  M.  Therefore,  since  N  sold  the  lOOx  barrels 
in  country  A,  a  net  exporter  of  crude  oil,  and 
since  N  did  not  commingle  the  lOOx  barrels 
with  other  refined  products,  it  is  presumed 
that  all  of  the  lOQx  barrels  were  exb^cted  in 
country  A.  Accordingly,  all  of  N's  $10x  of 
marketing  income  is  excepted  under 
paragraph  (a)(l)(i)  of  this  section. 

Example  3.  Assume  the  same  facts  as  in 
Example  2  except  that  N  is  related  to  M. 
Characterization  of  M's  income  remains  the 
same  as  in  Example  2.  N  will  have,  however. 
$5x  of  foreign  base  company  oil  related 
income  with  regard  to  its  marketing  iiwome. 
determiaed  as  follows: 
(i)  Total  amount  of  marketing  income 

from  the  sale — SlOx 

(ii)  Pro  rata  amount  of  marketing 
income  considered  extracted  from 
country  A  (SlQx  times  125x 
barTels/250x  barrels)  (exti'action 
exception  under  paragraph  (a)(l)(i) 

of  this  section) -..- -  5x 

(■li)  Foreign  base  company  oil  related 

income SSx 

Example  i.  Assume  that  controlled  foreign 
corporation  M  has  a  refinery  in  foreign 
country  A  that  refines  200x  barrels  of  oil 
during  its  taxable  year  beginning  in  1984.  It  is 
determined  that  lOOx  barrels  of  that  oil  were 
extracted  in  country  A  and  that  the  other 
lOOx  barrels  were  extracted  In  country  B. 
Neither  cornitry  A  nor  country  B  is  *  net 
exporter  of  crwle  oil.  In  addition.  M 
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purchased  from  an  unrelated  country  A 
refiner  lOOx  barrels  of  already  refined  oil.  M 
does  not  know  where  this  oil  was  extracted. 
These  l(X)x  barrels  of  purchased  refined  oil 
were  commingled  with  the  200%.  barrels  of 
refined  oil  from  M's  refinery.  M  sold  225x 
barrels  of  refined  oil  in  country  A  for 
consumption  in  country  A  which  resulted  in 
$250x  of  income  from  refining  and  $225x  of 
marketing  income.  M  sold  within  foreign 
country  B  for  consumption  outside  of  country 
B  75x  barrels  of  refined  oil  which  resulted  in 
$100x  of  income  from  refining  and  $75x  of 
marketing  income.  The  refined  product  was 
transported  between  country  A  and  country 
B  by  an  unrelated  person. 

(i)  Ms  refining  income.  With  regard  to  the 
sales  in  country  A,  M  has  $50x  of  foreign 
base  company  oil  related  income  with  respect 
lo  its  refining  of  the  lOOx  barrels,  determined 
as  follows: 

(A)  Total  amount  of  income  from 
refining  ai'.ributable  to  oil  refined 

in  country  A  by  M $350x 

(B)  Amount  of  income  from  refining 
with  respect  to  oil  sold  for 
consumption  in  country  A  ($250x] 
(use  or  consumption  exception 
under  paragraph  (a)(l)(ii)  of  this 
section) (250x) 

(C)  Pro  rata  amount  of  income  from 
refining  attributable  to  sales  in 
country  B  considered  extracted 
from  country  A  (SlOOx  times  lOOx 
barrels/200x  barrels)  (extraction 
exception  under  paragraph  (a)(l){i) 

of  this  section) (SOx) 

(D)  Foreign  base  company  oil  related 
income $50x 

(ii)  M's  marketing  income.  Since  the  barrels 
from  M's  refinery  and  those  that  M  purchased 
were  commingled,  a  portion,  as  follows,  of 
the  marketing  income  is  deemed  to  derive 
from  both  purchased  and  refined  products: 
Since  M  refined  200x  barrels  and  purchased 
lOOx  barrels,  its  marketing  income  of  $22Sx 
from  the  sale  of  the  225x  barrels  in  country  A 
for  consumption  in  country  A  wHl  be  deemed 
to  consist  of  SlSOx  (200x/300x  X  $225x)  from 
the  sale  of  products  refined  by  M  and  $75x 
(100x/300x  X  $22Sx)  from  the  sale  of 
purchased  products.  Likewise,  its  marketing 
income  of  $75x  from  the  sale  of  the  75x 
barrels  in  country  B  for  consumption  outside 
of  country  B  will  be  deemed  to  consist  of 
$50x  (200x/300x  X  $75x)  from  the  sale  of 
products  refined  by  M  and  $25x  (100x/300x 
X  $75x)  from  the  sale  of  purchased  products. 

(A)  Purchased  products.  M  is  considered  as 
having  S7Sx  of  marketing  income  from  the 
sale  of  purchased  products  in  country  A  for 
consumption  in  country  A.  None  of  this 
marketing  income  is  foreign  base  company  oil 
related  income  since  the  marketing  income  is 
earned  in  country  A,  the  country  of 
consumption.  See  paragraph  (a)(l)(ii)  of  this 
section.  All  of  the  $25x  of  Ms  marketing 
income  from  the  sale  of  purchased  products 
in  country  B  will  be  foreign  base  company  oil 
related  income.  The  exception  at  paragraph 
(a)(l)(ii)  of  this  section  does  not  apply  since 
the  refined  oil  is  not  sold  for  use  or 
consumption  in  country  B.  Likewise,  the 
extraction  exception  under  paragraph  (a)(l)(i) 
of  this  section  does  not  apply.  The  purchased 
product  can  not  be  presumed  to  be  extracted 


in  country  B  since  country  B  is  no)  a  net 
exporter  of  crude  oil.  In  addition.  M  cannot 
show,  on  a  facts  and  circumstances  bnsis, 
that  purchased  products  were  refined  from 
crude  oil  extracted  in  country  B. 

(B)  Products  refined  by  M.  With  regard  to 
M's  marketing  income  attributable  to  the  sale 
of  products  refined  by  M.  M  does  not  have 
any  foreign  base  company  oil  related  income 
with  regard  to  its  $150x  of  marketing  income 
in  country  A  since  that  income  was  derived 
from  the  country  in  which  the  oil  was  sold  for 
consumption  (the  use  or  consumption 
exception  under  paragraph  (a)(l)(ii)  of  this 
section).  M  has  $25x  of  foreign  base  company 
oil  related  income  with  regard  to  its  $50x  of 
marketing  income  in  country  B  determined  as 
follows: 

(;)  Total  amount  of  income  from 
marketing  attributable  to  oil 
refined  by  M  and  sold  in  country 
B $SOx 

(2)  Pro  rata  amount  of  income  from 

marketing  attributable  to  sales  in 

country  E  considered  extracted 

from  country  B  ($50x  times  lOOx 

barrel8/200x  barrels)  (extraction 

exception  under  paragraph  (a)(l)(i) 

of  this  section) (25xj 

(3)  Foreign  base  company  oil  related 

income $25x 

§1964-4    (AnMnd«dl 

Par.  5.  Section  1.964-4  is  amended  as 
follows: 

1.  Paragraphs  (d)  (4),  (5),  (6),  (7),  (8). 
(9],  and  (10)  are  redesignated  as  (d)  (5), 
(6).  (7),  (8).  (9).  (10),  and  (11). 
respectively. 

2.  A  new  paragraph  (d)(4)  is  added  to 
read  as  follows: 

§1.964-4    Vermcatlon  Of  certain  claMM  Of 
ineom*. 

•  •        •        •        • 

(d)  Foreign  base  company  income  and 
exclusions  therefrom.  *  *  • 

*  •        t        •        « 

(4)  Foreign  base  company  oil  related 
income,  (i)  The  foreign  base  company  oil 
related  income  described  in  section 
954(g)  and  §  1.9.54-8,  for  which  purpose 
there  must  be  established,  with  respect 
to  each  foreign  country,  the  gross 
income  derived  from — 

(A)  The  processing  of  minerals 
extracted  (by  the  taxpayer  or  by  any 
other  person)  from  oil  or  gas  wells  into 
their  primary  products,  as  determined 
under  section  907(c)(2)(A), 

(B)  The  transportation  of  such 
minerals  or  primary  products,  as 
determined  under  section  907(c)(2)(B), 

(C)  The  distribution  or  sale  of  such 
minerals  or  primary  products,  as 
determined  under  section  907(c)(2)(C), 

(D)  The  disposition  of  assets  used  by 
the  taxpayer  in  a  trade  or  business 
described  in  subdivision  (A),  (B)  or  (C), 
as  determined  under  section 
907(c)(2)(D), 


(E)  Dividends,  interests,  partnership 
distributions,  and  other  amounts,  as 
determined  under  section  907(c)(3). 
Where  an  item  of  income  falls  within 
more  than  one  of  the  listings  in 
paragraphs  (d)[4)(i)  (A)  through  (E)  of 
this  section,  it  shall  be  sufficient  to 
establish  that  it  falls  within  any  one  of 
them. 

(ii)  If  any  of  the  items  of  income  listed 
in  paragraph  (d)(4)li)  of  this  section 
arising  from  sources  within  a  foreign 
countrj'  relates  to  oil,  gas,  or  a  pnmary 
product  thereof  and  is  described  in 
section  954(g)ll)  (A)  or  (B)  and  §  1.954- 
8(a)(1)  (i)  or  (ii)  (and,  hence,  is  not 
foreign  base  ccmpsny  oil  related 
income),  then  there  must  be  established 
facts  sufficient  to  verify  the  amount  of 
such  item  of  income  which  is  not  foreign 
base  company  oil  related  income.  In  this 
regard,  the  total  quantities  of  oil.  gas 
and  primary  products  thereof  which 
gave  rise  to  such  item  of  income  and  the 
portions  of  such  quantities  which  were 
extracted  or  sold  within  the  foreign 
country  must  be  established. 
•        •        •        «        • 

Dated;  Ianuar>'  1. 1991. 
Fred  T  Goldberg, 
Commissioner  of  Internal  Revenue. 

Approved: 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  91-1439  Filed  1-24-91;  8:45  am] 

MLUMQ  CODE  4«3»-01-« 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  619 

Program  for  Qualifying  DOD  Freight 
Motor  Carriers 

agency:  Military'  Traffic  Management 
Command,  DOD 
action:  Final  rule. 

summary:  This  final  rule  establishes  the 
Program  for  DOD  Freight  Motor  Carrier 
Qualification  Program  as  32  CFR  part 
619.  Subject  to  certain  exceptions,  the 
DOD  Freight  Motor  Carriers 
Qualification  Program  will  apply  to  a!i 
freight  motor  earners  intending  to 
participate  in  transportation  of  all 
freight  administered  by  the  Military 
Traffic  Management  Command  s 
(MTMC)  Directorate  of  inland  Traffic 
(except  used  household  goods, 
hazaridous,  or  secret  materials,  end 
sensitive  weapons  and  munitions).  This 
rule  establishes  the  qualification  data 
for  carriers  without  and  with  rates  on 
file,  This  rule  also  establishes  the  Basic 
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Agreement  between  the  Military  Traffic 
Management  Command  and  Motor 
Common  Carriers  for  Approval  to 
Transport  General  Commodities  for  the 
Department  of  Defense. 
EFflcnvi  OATf:  January  25. 1991. 
PON  puimmi  mpoRMATiON  contact: 
Ms.  Rose  Sharpe  or  Mr.  Rick  Wirtz. 
Hfiadquarters,  Military  Traffic 
Management  Command.  ATTN:  MTIN. 
5€11  Columbia  Pike.  Falls  Church,  VA 
22041-5050.  (703)  756-1356. 
SUPPLEMCNTANY  INFORMATION: 
Information  contained  in  this  rule  was 
previously  published  in  the  Federal 
Register.  53  FR  179?0.  54  FR  27667.  and 
55  FR  7361.  HQMTMC  has  received 
Office  of  Management  and  Budget 
(0MB)  approval  to  proceed  with  the 
new  DOD  Freight  Motor  Carrier 
Qualification  Program.  Carriers  without 
rates  on  file  as  of  the  effective  date  of 
this  rule  will  have  to  qualify  prior  to 
MTMCs  acceptance  of  their  service 
offers.  Carriers  with  rates  on  file  as  of 
the  effective  date  of  this  rule  will  be 
required  to  submit  qualification  data 
when  requested  by  MTMC.  All  carriers 
will  be  required  to  meet  the  qualification 
standards  within  2  years  of  the 
implementation  of  this  program. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12281  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  non-major.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  has  been  approved  by 
the  Office  of  Management  and  Budget  as 
required  under  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3507). 

Ua(  of  Subjects  io  32  CFR  Part  619 

Shipping.  Motor  vehicle.  Safety. 
Trucks,  Common  carriers.  Freight. 

Accordingly,  32  CFR  part  619  is 
amended  as  follows: 

PART  619— PnOQRAM  FOR 
QUAUFYIMQ  DOO  FREIGHT  MOTOR 
CARRIERS 

1.  The  authority  for  part  619  continues 
to  read  as  follows: 


Autiwrity:  49  U5.C  1801-1813,  2503.  2505. 
andaSOO 

2.  Section  619.2  is  revised  to  read: 

§619.2    Safety  ratings. 

(a)  Carrier  will  not  have  an 
"unsatisfactory"  safety  rating  with  the 
Federal  Highway  Administration. 
Department  of  Transportation,  and  if  it 
is  an  intrastate  motor  carrier,  with  the 
appropriate  state  agency. 

(b)  Carriers  with  "conditional"  or 
"insufficient  information"  ratings  may 
be  used  to  transport  DOD  general 
commodities  provided  that  such  carriers 
certify  in  writing  that  they  are  now  in 
full  compliance  with  Department  of 
Transportation  safety  requirements. 
Kenneth  L  Denton, 

A  Itemate  Army  Federal  Register  Liaison 

Officer 

(FR  Doc.  91-1747  Filed  l-24-«l;  6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

(CGO7-90-521 

Regulated  Navlgatton  Area;  Sparlcman 
Channel,  Tampa,  FL 

AQENCY:  Coast  Guard.  DOT. 

action:  Interim  final  rule^ 

SUMMAItv:  The  Coast  Guard  has 
designated  Sparkman  Channel.  Tampa, 
Florida,  a  regulated  navigation  area.  A 
pipeline  crossing  the  channel  at  the 
southern  entrance  creates  a  ridge  in  the 
outer  quarters  of  the  channel  and  Hmits 
water  depths  to  34  feet  over  the  pipeline 
in  the  center  of  the  channel  to  an 
average  of  32  feet  in  the  outer  quarters 
of  the  channel.  To  ensure  safe 
navigation  in  the  channel,  this  rule 
established  vessel  draft  restrictions, 
limits  meeting  and  passing  situations, 
and  requires  vessels  with  drafts  greater 
than  30  feet  to  transit  near  the  center  of 
the  channel. 

DATES:  The  regulation  becomes  effective 
on  January  25. 1991.  Comments  on  this 
regulation  must  be  received  on  or  before 
March  11. 1991. 

AODRESacs:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District.  909  SE.  First  Ave.. 
Miami  FL  33131-3050.  The  comments 
will  be  available  for  inspection  and 
copying  at  Room  406. 900  SE.  Ist  Ave. 
Miami.  Florida.  Normal  office  hours  are 
between  7:30  ajn.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Paul  J.  MacDonald.  Coast 
Guard  Marine  Safety  Office.  Tampa. 
Florida.  (813)  228-2194. 
8UP«>LEMCNTARY  MFORMATION:  These 

regulations  are  being  published  as  an 
interim  final  rule  without  prior  notice.  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Making  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal  rule 
making  procedures  would  have  been 
contrary  to  the  public  interest.  Due  to 
the  sudden  reduction  of  water  depth  and 
the  narrowing  of  the  dredged  channel  at 
the  pipe  crossing,  immediate  action  was 
needed  to  reduce  the  possibility  of 
damage  to  deep  draft  vessels  and  the 
resultant  environmental  harm  from 
pollution.  An  opportunity  for  public 
comment  is,  however,  desirable  to 
ensure  that  the  regulation  is  both 
reasonable  and  workable.  The  Coast 
Guard  encourages  interested  persons  to 
participate  in  this  rule  making  by 
submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rule  making 
(CGD7-90-52)  and  the  specific  section  of 
the  rule  to  which  each  comment  applies, 
and  give  a  reason  for  each  comment. 
Persons  wanting  acknowledgment  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Paul ).  MacDonald.  project 
officer.  Coast  Guard  Marine  Safety 
Office.  Tampa.  Florida,  and  Lieutenant 
Genelle  G.  Tanos,  project  attorney. 
Seventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  the  Regulation 

The  Coast  Guard  has  designated 
Sparkman  Channel,  from  the  southern 
tip  of  Harbor  Island  to  the  present 
location  of  Sparkman  Channel  Light  5 
(Light  List  number  19495).  latitude  27- 
56-19.4N,  longitude  082-28-43.7W, 
Tampa,  Florida,  as  a  regulated 
navigation  area.  No  meeting  or 
overtaking  situations  involving  vessels 
requiring  pilotage  are  allowed.  A 
maximum  draft  restriction  of  35  feet  is  in 
effect.  Vessels  may  not  transit  the 
channel  with  a  draft  greater  than  34  feet 
at  mean  low  water.  A  draft  of  35  feet  is 
allowed  at  plus  one  foot  tides  and 
greater. 

These  restrictions  are  necessary  to 
protect  deep  draft  vessels  from  an  area 
of  hard  bottom  at  the  location  of  a  48 
inch  sewage  pipeline  crossirg  and  to 
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protect  the  eeviroMnent  frooa  oil  and 
chemical  tpiWt  which  may  result  from 
ship  dama^  TIm  46  inch  pipeline  has 
restricted  dredgiiv  in  the  channel. 
Sparkman  Channel  is  400  feet  wide  with 
an  average  dredged  depth  of  37  feet  in 
the  outside  right  and  Veft  quarters.  At  the 
pipeline  crossing  the  wrater  depth 
decreases  from  35  feet  at  the  edge  of  the 
center  two  qxiartws  to  52  feet  at  the 
outer  edges  of  the  dredged  channel.  This 
creates  a  ridge  in  the  otiter  quarters 
where  water  depths  go  from  37  feet  to 
an  average  of  32  feet  within  an 
approximate  300  foot  section  of  the 
channel.  This  coadiii.>a  reduces  the  safe 
navigable  channel  to  200  feet.  All 
vessels  with  a  draft  of  30  feet  and 
greater  shall  transit  as  near  as  possible 
to  the  center  of  the  channel.  Concern  for 
the  safety  of  vessels  transiting  the 
waterway  and  the  environment  makes 
immediate  aclion  necessary.  This 
regulation  is  issued  pursuant  to  33 
U.S.C  1231  and  50  U.SXL  191  as  set  out 
in  the  authority  citation  for  all  of  part 
185. 

Economic  Assessment  and  Certiflcatioo 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034-, 
February  26, 1979^  Since  the  economic 
impact  of  this  proposal  is  expected  to  be 
minimal  a  bill  regulatory  evaluation  is 
unnecessary.  The  regulation  should 
have  little  economic  ifopact.  When 
confiicts  arise,  it  is  estimated  a  vessel 
would  be  delayed  less  than  30  minutes. 

Environmeatal  Impedt 

The  Coast  Guard  has  reviewed  this 
rule  and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  documentation  in 
accordance  with  section  2.b.2  of 
Commandant  Instruction  (COMDTINST) 
M16475.1B.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  is  included  as  part  of  the 
rulemaking  docket. 

Federalisni 

This  rule  making  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  have  sufficient 
federalism  im|>lication8  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Security 
measures.  Waterways,  Regulated 


Navi^atmn  Areas  and  Limited  Access 
Areas. 

Final  Regulation 

In  coRcideFation  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
RegulalioRB,  is  aownded  as  {oUows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  fdlowK 

AuAarity:  S3  U.S.C.  1231:  SO  U.S.C.  »1:  53 
CFR  l-eS-Hgl.  6.04-1,  ■S.O^-e.  and  1«0.5,  «»9 
CFIll.46. 

2.  Sectiwi  165.752  is  added  to  read  as 
follows: 

§16S7S2    9|»erkinBnCtiannel,Teiiipa, 


^8^  Sparkman  Channel  from  the 

southern  tip  of  Harbor  Island  to  the 
following  position  is  a  regulated 
navigation  area: 


Lol^fitKie 
Oe2-»At.7W 


LotMitfe 
27-se-19.4N 

(b)  Ships  requiring  Federal  or  state 
pilotage  shall  not  meet  or  overtake  other 
like  vessels  in  Sparkman  Channel. 

(c)  Vessels  having  a  draft  of  more 
than  35  feet  may  not  transit  Sparkman 
Channel. 

\x!)  Vessels  having  a  draft  of  34  feet, 
but  not  over  35  feet  may  transit 
Sparkman  Channel  only  when  the  tide  is 
at  least  one  foot  above  mean  low  water. 

(e)  Vessels  with  a  draft  of  30  feet  or 
greater  shall  transit  as  near  as  possible 
to  the  center  of  the  channel 

Dated:  November  20. 1990. 
R.b.  idainsk. 

Admired,  US.  Coast  G«ord Drstrrci 

Commander 

(FR  tJoc.  9t-ie07  Piled  J-3*-91:  »:4S  ami 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFRPart11SS 

Statenient  of  Orgartizatlon  and 
Proc0QBree 

AOeMCr:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Final  rule. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  and  its  September  12. 1990 
meeting  adopted  an  amendment  to  its 
Statement  of  Organization  and 
Procedures  which  sets  forth  the 
procedures  for  the  Board  and  BoardV 
committee  meetings.  The  amendment  to 
the  Statement  of  Organization  and 


Procedures  was  adopted  to  improve  the 
orderly  fimction  of  the  etection  of 
ofiEkers  6t  the  Architecture  end 
Transportation  Barriers  Compliance 
Board.  The  amendment  to  the  Statement 
of  Organization  is  being  published  so 
that  all  affected  persona  will  be  fully 
informed  about  procedures  go\eming 
Board  meetings. 

EFFECTIVE  DATE:  September  ll.  1990 
FOR  FURTHER  INFORMATNIH  CONTACT. 
]ua»»  }.  Raggio,  General  Counsel 
Architectural  and  Transportalion 
Barriers  Comfdiance  Board,  1111  Wth 
Street  NW.,  Suite  501,  Washington.  DC. 
(202)  653-7834  (voice  or  TDD). 
SUPPt^EMENTARY  iNFORMATtON:  Pursuant 
to  section  502  of  the  Rehabiljlatioci  Act 
of  1973.  Public  Law  93-112.  87  Stat.  391. 
as  amended,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (heremefter  ATBCB  or  the  Board) 
adopted  a  Statement  of  Organization 
and  Procedures  on  September  16, 1985 
The  Statement  was  published  at  50  PR 
1032  (1985)  and  codified  at  36  CFR  part 
1155.  The  amendment  which  was 
adopted  by  the  Board  on  September  12, 
1990  provides  that  the  election  of 
officers  shall  be  held  each  year  at  the 
September  Board  meeting. 

List  of  Subjects  in  36  CFR  Part  1155 

Organizations  and  functions 
(Government  agencies). 

For  the  reasons  stated  in  the 
prearobie.  chapter  XI  of  titJc  36,  Code  of 
Federal  Regulations,  ic  amended  b> 
amending  part  1155  as  follows: 

1.  The  Authority  Citation  for  36  CFR 
part  1155  continues  to  read  as  foUoivs: 

A«iA«rity:  29  U.S.C  792.  m  Bmend«d. 

2.  Section  1155.1  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows-. 

§11SS.1    Orgawtetttew  ene  iitiKjwhip 
«        .        »        •        • 

(c)  Officers  oftht  Board  The 
presiding  officers  of  the  Board  shall  be  a 
Chair  ami  in  his  or  her  absence  or 
disqualification  a  Vice-Chair.  The  Chair 
and  Vioe-Chair  shall  be  elected  by  a 
majority  of  the  fixed  membership  of  the 
Board  and  shall  serve  for  terms  of  one 
year.  When  the  Chair  it  a  member  of  the 
general  public  the  Vice-Chsir  shall  be  a 
Federal  offjcial  and  K-hen  the  Chair  is  a 
Federal  official  the  Vice-Chair  shall  be 
a  member  of  the  general  pubijc.  Upon 
the  expiration  of  the  term  as  Chair  of  a 
member  who  is  a  Federal  official,  the 
subsequent  Chair  shall  be  a  member  of 
the  general  pubhc  and  v\cx  versa.  If  no 
new  Chair  or  Vioe-Chair  has  been 
elected  at  ti>e  end  of  the  one-year  term. 
the  incumbents  shall  continue  to  serve 
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in  that  capacity  until  a  successor  Chair 
or  Vice-Chair  has  been  elected.  The 
election  of  officers  shall  be  held  at  the 
regularly  scheduled  Board  meeting  in 
September  of  each  year. 
•        •        •        •        • 

WUliam  H.  McCaba. 

Chair,  Architectural  and  Transportation 
Barriers  Compliance  Board. 
(FR  Doc.  91-1737  Filed  1-24-91;  8:45  amj 
MUHM  coot  tlM-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3M9-11 

Approval  and  Promulgation  of 
ImplafTMntatlon  Ptana;  Oaiation  of 
Statutory  Raatrfction  on  New  Sourcea 
Under  Certain  CIrcumatancea  In 
Nonattainment  Areaa;  CalHomla—Kem 
and  Fraano  Countlea 

aocncy:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

auiMMARY:  This  notice  announces  that 
EPA  is  removing  from  40  CFR  52.237  the 
specific  language  imposing  construction 
moratoriums  on  major  stationary 
sources,  or  major  modifications  of 
stationary  sources,  of  volatile  organic 
compounds  (VOCs)  in  the  Kern  and 
Fresno  Counties  nonattainment  areas. 
This  change  is  to  make  the  regulations 
consistent  with  the  recently  enacted 
Clean  Air  Act  Amendmer.'.s  of  1990, 
Public  Law  101-549,  which  repeal  EPA's 
authority  to  impose  or  retain  in  effect 
such  construction  moratoriums. 
EFFECTIVE  DATE;  January  15, 1991.  This 
action  is  effective  without  prior  proposal 
since  the  action  merely  conforms 
regulatory  language  to  the  statutory 
changes  which  became  effective 
immediately  upon  the  date  of  enactment 
of  the  Clean  Act  Act  Amendments  of 
1990.  See  Public  Law  101-549.  section 
711(b)(1). 

FOa  FUMTHEa  INFORMATION  CONTACT: 
Wallace  D.  Woo,  Chief,  State  Liaison 
Section.  Air  and  Toxics  Division. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street.  San 
Francisco,  California  94105,  Telephone: 
(415)  556-5152,  (FTS)  556-5152. 
SUPm^MENTAKY  INFORMATION: 

A.  Background 

On  March  18. 1990,  EPA  published 
notices  of  final  rulemaking  disapproving 
the  attainment  demonstration  portions 
of  the  California  SIP  for  ozone  in  the 
Kern  and  Fresno  Counties  Air  Pollation 


Control  Districts  (APCDs)  and  imposing 
a  moratorium  on  the  construction  of 
major  stationary  sources  of  VOCs  in  the 
Kern  and  Fresno  Counties  APCDs.  55  FR 
9876,  9878.  EPA  disapproved  the 
attainment  demonstrations  because  of 
the  1986  Kern  plan  and  the  1982  Fresno 
plan  did  not  provide  for  attainment  of 
the  ozone  NAAQS  by  the  statutory 
deadline  of  December  31, 1987,  or  by 
any  other  fixed  date,  as  required  by 
section  172(a)  of  the  Clean  Air  Act  as 
amended  in  1977  (42  U.S.C.  7502(a)). 
Pursuant  to  section  110(a)(2)(I)  of  the 
1977  Act,  the  disapproval  of  the  plans 
automatically  resulted  in  the  imposition 
of  a  construction  moratorium.  See  42 
U.S.C.  7410(a)((2)(I)  (1989)  and  40  CFR 
52.24(a)  (1990). 

For  a  comprehensive  description  of 
EPA's  regulatory  actions  concerning  the 
Kern  and  Fresno  plans,  and  the  relevant 
requirements  of  the  Act,  see  the 
proposed  disapprovals  of  the  plan  for 
the  Kern  and  Fresno  ozone 
nonattainment  areas  (52  FR  26428,  24431, 
July  14. 1987),  the  General  Preamble 
accompanying  those  notices  (52  FR 
26404),  and  the  notices  of  final 
rulemaking  disapproving  the  attainment 
demonstrations  (55  FR  9876,  9878,  March 
16, 1990).  The  Western  States  Petroleum 
Association  (WSPA)  challenged  EPA's 
March  18. 1990  actions  in  the  Ninth 
Circuit  Court  of  Appeals.  WSPA  v.  EPA. 
et  al.  9th  Cir.  No.  90-70238. 

B.  The  Clean  Air  Act  Amendments  of 
1990 

On  November  15, 1990,  the  President 
signed  into  law  the  Clean  Air  Act 
Amendments  of  1990  ("1990 
Amendments  "),  Public  Law  No.  101-549. 
Among  other  things,  the  1990 
Amendments  establish  new  deadlines, 
depending  on  the  severity  of  the 
problem  in  a  particular  area,  for  the 
attainment  of  certain  national  ambient 
air  quality  standards  (NAAQS);  direct 
the  States  to  submit  revised  State 
Implementation  Plans  (SIPs)  meeting 
new,  specific  requirements  and 
demonstrating  attainment  of  the 
NAAQS  by  the  revised  statutory  dates; 
set  new  deadlines  for  the  submission  of 
the  SIPs;  mandate  EPA  review  of  the 
revised  SIPs  for  consistency  with  the 
requirements  of  the  Amendments;  and 
provide  for  EPA  to  impose  sanctions  if 
the  States  fail  to  submit  SIP  revisions 
that  meet  the  new  requirements. 

The  1990  Amendments  repeal  the 
provisions  of  section  110(a)(2)(I)  of  the 
Clean  Air  Act  as  amended  in  1977  ("the 
1977  Act")  that  required  EPA  to  impose 
a  construction  moratorium  in 
nonattainment  areas  that  failed  to 
submit  plans  meeting  all  of  the 
requirements  of  Part  D  of  the  1977  Act. 


The  1990  Amendments  also  contain  a 
savings  clause,  new  Clean  Air  Act 
section  110(n)(3),  that  preserves  certain 
existing  construction  moratoriums: 

Retention  of  construction  moraloriiun  in 
certain  areas — In  the  case  of  an  area  to 
which  immediately  before  the  date  of  the 
enactment  of  the  Clean  Air  Act  Amendments 
of  1990,  the  prohibition  on  construction  or 
modification  of  major  stationary  sources 
prescribed  in  subsection  (a)(2)(I)  (as  in  effect 
immediately  before  the  date  of  the  enactment 
of  the  Clean  Air  Act  Amendments  of  1990) 
applied  by  virtue  of  a  finding  of  the 
Administrator  that  the  State  containing  such 
areas  had  not  submitted  an  implementation 
plan  meeting  the  requirement*  of  section 
172(b)(6)  (relating  to  establishment  of  a 
permit  program)  (as  In  effect  immediately 
before  the  date  of  enactment  of  the  Clean  Air 
Act  Amendments  of  1990)  or  172(a)(1)  (to  the 
extent  such  requirements  relate  to  provision 
for  attainment  of  the  primary  national 
ambient  air  quality  standard  for  sulfur 
dioxides  by  December  31. 1982)  as  in  effect 
immediately  before  the  date  of  the  enactment 
of  the  Clean  Air  Act  Amendments  of  1990,  no 
major  stationary  source  of  the  relevant  air 
pollutant  or  pollutants  shall  be  constructed  or 
modified  in  such  area  until  the  Administrator 
finds  that  the  plan  for  such  area  meets  the 
applicable  requirements  of  section  172(c)(5) 
(relating  to  permit  programs)  or  subpart  5  of 
part  D  (relating  to  attainment  of  the  primary 
national  ambient  air  quality  standard  for 
sulfur  dioxide),  respectively. 

C.  Discussion  of  Statutory  Language 

EPA  interprets  these  provisions  of  the 
1990  Amendments  as  repealing  by 
operation  of  law,  as  of  the  date  of 
enactment  of  the  1990  Amendments,  all 
construction  moratoriums  that  EPA  had 
imposed  under  1977  Act  section 
110(a)(2)(I)  for  any  reason  other  than 
failure  to  submit  an  approvable  new 
source  review  program  or  failure  to 
demonstrate  timely  attainment  of  the 
sulfur  dioxide  NAAQS.  See  Public  Law 
101-549,  section  711(b)(1)  ("except  as 
otherwise  expressly  provided,  the 
amendments  made  by  this  Act  shall  be 
effective  on  the  date  of  enactment  of 
this  Act"). 

EPA  intends  to  publish  a  separate 
Federal  Register  notice  shortly  generally 
amending  40  CFR  52.24  to  clarify  the 
limited  applicability  of  the  construction 
moratorium,  and  deleting  regulatory 
language  from  all  appropriate  sections 
of  40  CFR  part  52  containing  any 
individual  moratoriums  that  have  been 
repealed  by  the  1990  Amendments. 
However,  it  will  take  EPA  some  time  to 
accurately  inventory  all  areas  subject  to 
construction  moratoriums  and  ensure 
that  all  relevant  sections  of  the  CFR  are 
properly  amended.  In  addition,  it  will 
take  some  time  to  fully  review  §  52.24 
and  make  all  appropriate  conforming 
changes  in  the  regulatory  language.  To 
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effect  a  setdement  of  the  litigation  in 
WSPA  V.  EPA.  Btai.,  and  for  the 
reasons  described  below,  EPA  is  today 
amending  the  relevant  section  of  part  52 
to  specifically  remore  the  language 
imposing  the  construction  moratoriiun  in 
Kesm  and  Fresno  Counties,  as  it  intends 
to  do  shortly  in  all  appropriate  areas  in 
the  snbsequent  national  notice 
described  abov«. 

It  is  worth  noting  that  one  of  the  two 
types  of  moratoriums  retained  under  the 
1990  Amendments  is  a  moratorium 
imposed  "by  virtue  of  a  finding  of  the 
Administrator"  that  the  area  has  not 
submitted  an  approvable  new  source 
review  program.  Q'A  interprets  this 
descriptioa  to  cover  only  those  areas 
where  the  Administrator  specifically 
stated  in  the  notice  imposing  the 
moratorium  that  the  moratorium  was 
being  imposed  for  failure  to  submit  an 
approvable  new  source  review  program. 
In  many  areas,  EPA  imposed  the 
moratorium  for  failure  of  the  SIP  to 
demonstrate  timely  attainment  of  the 
NAAQS  for  ozone  or  carbon  monoxide. 
In  a  number  of  such  areas,  the  SIP  also 
did  not  contain  an  approvable  new 
source  review  p>rogram.  However,  where 
EPA  did  not  include  the  lack  of  a  new 
source  review  program  as  a  reason  for 
imposing  the  moratorium,  EPA 
concludes  that  the  language  of  section 
110(n)  of  the  1990  Amendments  does  not 
authorize  retention  of  the  moratorium.  In 
this  regard,  section  110(n)  refers  only  to 
those  moratoriums  imposed  based  upon 
a  finding  by  the  Administrator  of  failure 
to  submit  a  new  source  review  program. 

D.  Rationale  for  lifting  the  Kem  and 
Fresno  Moratoriums 

EPA  based  its  March  16, 1990 
disapproval  actions  on  a  specific  finding 
by  the  Administrator  that  the  Kem  and 
Fresno  Counties'  plans  did  not  provide 
for  the  attainment  of  the  ozone  N^AAQS 
by  December  31, 1987,  or  any  other  fixed 
date.  55  FR  9876,  987a  Moreover,  the 
Administrator  has  not  imposed  a 
construction  moratorium  based  on  a 
finding  that  the  Kem  or  Fresno  Counties' 
plans  failed  to  (1)  Contain  an  adequate 
permit  program  as  required  by  section 
172(b)(6)  of  the  Act.  or  (2)  provide  for 
timely  attainment  of  the  primary  sulfur 
dioxide  NAAQS.  Therefore,  the  section 
110(n)(3)  savings  clause  in  the  1990 
Amendments  does  not  authorize  EPA  to 
retain  the  construction  moratoriums  on 
VOC  sources  in  the  Kem  and  Fresno 
Counties  APCDs. 

Consequently,  today's  notice  removes 
the  language  concerning  the 
moratoriums  in  the  Kem  and  Fresno 
Counties'  APCDs  from  40  CFR  52.237  in 
order  to  make  the  regulatory  provisions 
consistent  with  the  1990  Amendments. 


The  1990  Amendments  also  repeal  the 
provisions  of  section  172  (requiring  SIPs 
to  demonstrate  attainment  no  later  than 
1982  or,  if  an  extension  has  t>een 
approved,  by  1987)  upon  which  EPA 
based  its  disapproval  actions.  Amended 
section  172  establishes  new 
requirements  for  nonattainment  areas  in 
general.  The  1990  Amendments  also 
contain  a  new  subpart  2  of  part  D  which 
establishes  additional  provisions  for 
ozone  nonattainment  areas.  New  section 
181  classifies  ozone  nonattainment 
areas  according  to  the  severity  of  the 
problem;  new  section  182  establishes 
various  planning  requirements  for  the 
different  classifications. 

In  March  1990,  however,  EPA's 
disapproval  actions  were  appropriate 
under  the  then  existing  provisions  of  the 
Act,  i.e.  the  Kem  and  Fresno  plans  did 
not  demonstrate  attainment  by  1987  or 
any  other  fixed  date.  Therefore,  the 
regulatory  language  disapproving  the 
attainment  demonstration  portions  of 
the  Kem  and  FYesno  Counties'  ozone 
plans  will  be  retained  as  a  reflection  of 
historical  fact  It  should  be  noted  that, 
as  a  result  of  the  new  attainment 
proxisions  and  plarming  periods  for 
demonstrating  attaiimient  in  the  1990 
Amendments,  such  language  has  no 
current  or  future  legal  effect. 

E.  Regulatory  Process 

EPA  is  not  taking  prior  public 
comment  on  this  action  because  it 
concludes  that  the  action  is  merely  an 
interpretive  rule  that  directly  interprets 
the  1990  Amendments,  and  as  such  is 
exempted  from  requirements  for  notice 
and  comment  under  5  U.S.C.  section 
553(bKA).  To  the  extent  there  is  any 
question  that  this  action  may  be  a 
legislative  rule.  EPA  finds  that  there  is 
good  cause  to  dispense  with  public 
notice  and  comment  pursuant  to  5  U5  C. 
section  553(b)(B),  for  the  following 
reasons.  Since  the  1990  Amendments 
repealed  the  construction  banf  imposed 
in  Kem  and  Fresno  Counties  under 
section  110(a)(2)(I)  of  the  1977  Act,  and 
EPA  in  this  action  is  merely  taking  the 
ministerial  steps  to  correct  its  regulatorj' 
language  to  reflect  the  statutorj' 
changes,  public  comment  would  be 
entirely  urmecessary.  Further,  it  would 
be  contrary  to  the  public  interest  to 
retain  superseded  regulatory  language  in 
the  CFR. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  26, 1991.  This  action 


may  not  be  diallenged  later  in 
proceedings  to  enforce  its  requirements 
fsee  section  30^(b)(2)). 

Liat  of  Subjects  ia  40  CFR  Part  S2 

Air  pollution  control.  Ozone. 
Intergovernmental  relations.  Volatile 
organic  compounds. 

Dated:  )«nMaT>  1&,  1991. 
WiUian  K.  RMit», 
Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  52.  is  amended  to  read 
as  follows: 

PART52-(AIIEWOEDI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aulhorit>i  42  U.S.C.  7401-7642. 

2.  Section  52.237  is  amended  by 
revising  paragraphs  (a)(4)  and  [a)[5)  to 
read  as  follot^'s; 

§  Sr237    Part  O  diMpprovaL 

(4)  The  ozone  attainment 
demonstration  for  the  Fresno  County 
APCD 

(5)  The  ozone  attainment 
demonstration  for  the  Kem  County 
APCD. 

(FR  Doc.  91-1533  Filed  1-24-91:  8-45  am) 

aiLUNG  COCPE  «S«0-ffr-<l 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  Cf=R  Part  64 

[Docket  No.  FEMA  7504] 

Suapansion  of  Community  EXsMUty 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies  one 

community,  where  the  sale  of  flood 
insurance  has  been  authorized  under  the 
National  Flood  Insurance  Program 
(NFIP).  that  is  suspended  on  the 
effective  date  listed  within  this  rule 
because  of  failure  to  enforce  its 
floodplain  management  regulations  in 
accordance  with  NFIP  requirements.  If 
FEMA  receives  documentation  that  the 
community  has  taken  action  to  bnng  its 
fioodplain  management  program  mto 
compliance  with  NTIP  requirements 
prior  to  the  effective  suspension  date 
given  in  this  rule,  the  suspension  will  be 
withdrawn  by  publication  in  the  Federal 
Register. 

EFFECTIVE  DATE:  The  third  date 
("Susp.")  listed  in  the  third  column. 
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FOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street,  Southwest,  room  417. 
Washington.  DC  20472. 

8UPPt£MENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  not  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
insurance  Act  of  1968,  as  amended  (42 
U  S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  adopts  adequate  floodplain 
management  mcHSurcs  with  effective 
enforcement  measures.  The  community 
listed  in  this  notice  no  longer  meets  that 
statutory  requirempnt  for  compliance 
with  program  rei^uiatiuns  (44  CFR  part 
59,  et.  seq.).  Accordingly,  the  City  of 
Campton.  Kentucky  will  be  suspended 
on  the  effective  date  in  the  third  column. 
As  of  that  date,  flood  insurance  will  no 
longer  be  available  in  the  community. 
However,  the  Cii\  of  Campton, 
Kentucky  may  submit  the 
documentation  required  to  correct  the 
deficiencies  and  to  remedy  the 
violations  to  ths  rraMmum  extent 
possible  identified  in  the  suspension 
notice,  prior  to  the  actual  suspension 
date.  The  City  will  not  be  suspended 
and  will  continue  its  eligibility  for  the 
sale  of  insurance.  A  notice  withdrawing 
the  suspension  of  the  communities  will 


be  pubished  in  the  Federal  Register.  In 
the  interim,  if  you  wish  to  determine  if 
the  City  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  this 
community  by  publishing  a  Flood 
Insurance  Rate  Map.  The  date  of  this 
flood  map  is  indicated  in  the  fourth 
column  of  the  table.  No  direct  Federal 
financial  assistance  (except  assistance 
pursuant  to  the  Disaster  Relief  Act  of 
1974  not  in  connection  with  a  flood)  may 
legally  be  provided  for  construction  or 
acquisition  of  buildings  in  the  identified 
special  flood  hazard  area  of 
communities  not  participating  in  the 
NFIP  and  identified  for  more  than  a 
year,  on  the  Federal  Emergency 
Management  Agency's  initial  flood 
insurance  map  of  the  community  as 
having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  community 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  comment  procedure  under  5. 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  the  community 
listed  in  this  final  rule  have  been 
adequately  notified. 

The  community  received  a  90-day 
probationary  letter  in  February  1990.  a 
30-day  show  cause  letter  was  sent  in 
November  1990.  and  the  30-day 
suspension  notice  was  sent  in  January 
1991.  These  notifications  were 
addressed  to  the  Mayor  of  the  City  of 

§  64.6    List  of  eligible  communities. 


Campton,  Kentucky,  indicating  that  the 
City  will  be  suspended  unless  the 
required  corrective  actions  and  remedial 
measures  are  taken  prior  to  the  effective 
suspension  date.  Since  these 
notifications  have  been  made,  this  final 
rule  may  take  effect  within  less  than  30 
days. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  FEMA. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  fioodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  enforce 
adequate  fioodplain  management,  thus 
placing  itself  in  noncompliance  with  the 
Federal  standards  required  for 
community  participation.  In  each  entry. 
a  complete  chronology  of  the  effective 
date  appears  for  the  listed  community. 

Ust  of  Subjects  in  44  CFR  Part  64 

Flood  insurance-floodplains 

PART  64-[ AMENDED] 

1.  The  authority  citation  for  part  f>4 
continues  to  read  as  follows: 

.Authority.  42  U.S.C.  4001  et  seq  , 

Rnorganization  Plan  No.  3  of  1978,  E.O.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State  and  location 


Rtglon  IV 

Kentucky  Camoton.  city  o(  WoMe  County 


Community 
No. 


Eflective  date  authonzation/cancellation  of  sale  of  flood 
■insurance  m  community 


Current 
etfectrve 
map  date 


Dale  certain 
Federal  assistance 
no  longer  available 
in  special  flood 
hazard  areas 


Code  fof  reading  tourtri  column;  Emerg  —Emergency;  Reg.— Regular,  Susp.— Suspension. 


Issued:  January  17.  1991. 
CM.  "Bud"  Schauerte. 
Administrator.  Federal  Insurance 
Administration. 
(FR  Doc.  91-1790  Filed  1-24-91:  8:45  am) 

MLUNQ  COOC  nt-JI-M 


44  CFR  Part  64 
(Docket  No.  FEMA  7502) 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AOENCv:  Federal  Emergency 
Mdnagement  Agency. 


ACTION:  Final  rule. 


SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  fioodplain  management 
measures.  The  communities' 
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participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATE:  The  dates  listed  in  the 
fourth  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  Post  Office  Box  457.  Lanham. 
Maryland  20706.  phone:  (800)  636-7418. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street  SW..  Room  417,  Washington,  DC 
20472. 

SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 


Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP. 
subsidized  fiood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
fifih  column  of  the  table.  In  the 
communities  listed  where  a  fiood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 


Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains 

1.  The  authority  citation  for  par!  64 
continues  to  read  as  follows 

Authority:  42  U.S.C  4001  el  seq.. 
Reorganization  Plan  No.  3  of  197a  E.O.  12127. 

2,  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 

the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


§  64.6    Ust  of  etlgibie  communities. 


State  and  tocation 


N«w  Ellgfcls    Enwrgency  Program 

Nebraska:  Rogers,  vittage  ot.  Colfax  County 

Arkansas:  OonaWson,  city  o(,  Ho<  Spong  County 

Michigan:  Paradise,  townsh^)  of.  Grand  Traverse  County 
Arkansas:  Biseoe,  oty  ot,  Praine  County 

Indiana:  'Htm  ProvKJeoce,  toii»n  of,  Clark  County 

towa:  Buctwnan  county,  Buchanan  County 

Georgia:  IXlard.  town  of,  Rabun  County 

Oklahoma  SlaughtafviHe,  town  of.  Oeveland  County 

Nmt  EllgW»»— Regular  Program 
towa 


Rederika.  city  of,  Bremer  County 

Neola.  cjty  of,  Pottawattamie  County 

Rrtnamwwnta— Regular  Program 

Virginia:  Sorry  County,  unincofporated  areas 


Cotorado  Ouray,  town  of,  Ouray  County ~ 

West  Virginta: 

Peterstown,  town  of,  Monroe  County 

Preston  County,  unincorporated  areas — 

Pennsylvania:  f**)unt  Cartwn,  borough  of,  Schuylkill  County.. 


Community 
No 


Effective  date  auttxjnzaiton/cancellation  ot  sale  of  flood 
insurance  m  community 


315497 
050596 
260830 
050415 
180464 
190848 
130446 
400539 


190027 
190493 


510157 
060137 

540143 
540160 
421995 


Correni  etfectrve  map 
date 


Nov  30.  1990  ... 
Dec  11,  1990... 
Dec  20,  1990  ... 
Dec.  21.  1990. .. 
Dec  17.  1990.... 
Dec.  17,  1990.... 
Dec  26,  1990... 
Dec.  27.  1990 ... 


Dec  27. 1990.. 
Dec.  17.  1990.. 


*Aar    25.  1974.  Emergency,  Nov    2    1990,  Regular,  Nov    Z. 

1990,  Suspension,  Dec  3,  1990,  Reinstaterrwnt 
July  24,  1975,  Emergency:  Jufy  3,  1985.  Regular.  Nov.  16, 

1990.  Suspensioa  Dec  4.  1990.  Reinstaiement      ' 

Nov   27.  1974.  Emergency:  Aug    1    1979,  Regular:  Nov    16. 

1990  Suspension;  Dec  11,  1990,  Reinstatement 
Aug,  20,  1976,  Emergency;  Mar,  1.  1987.  Regular,  Nov 

16  1990.  Suspension;  Dec  11.  1990,  Reinstaiement 
Aug  28.  1975,  Emergency:  Sept    V  1986.  Regular,  Sepl    i, 

1986,  Suspension;  Dec.  11,  1990,  Reinstatement 


11-26-76 

4-16-80 

6-7-77 

3-18-77 


7-16-90 
11-17-82 


11-2-90 
7-3-85 

6-1-79 
3-1-87 
9-1-86 
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Staia  wid  locabon 


low*  Cmon,  c«y  oL  Pmu— —nt  Ccur«» 

DeMwwe:  Laural.  town  o«,  Suss«  Coooty  

Weal  Vk^m:  Thoni*.  cty  o«.  Tockw  Cour% 

P«nniyW«>ia:  Fork*,  township  o(.  Sollwan  County  _.._. 

Wisconiln'  BiUwm.  *««9e  o«,  ».  Oom  County  

Oaot^a:  Oawson  Counry.  unnccyporaled  aroM — ~ — 

Oho:  Morgan  County,  ur*-icorporate<3  areas 

Iowa;  PortsiTxxjtn,  ary  of.  Si«lt>y  County 

Raglon  II— Regular  P'ogram  Conversions 

New  York  Evans  l^Hls.  viHage  ot  Jnffersoo  Cwjnty 

RaglenM 

Pennaytvama  Wrttmore,  borough  o<  Carnbna  Courty 

Virgirva 

New  Kant  County,  uwncorporrtaa  aMM - 

SnvlNieU.  lo«m  a*,  ttm  at  l*>igW  County 

Region  IV 

Ftonda:  WaaMto,  lawn  ol.  Hottnes  Cour«y 

Gawiii 

Hams  County,  unincorpofated  areas     

Troupe  County,  untrxxxporated  areas 

HiaiikKtof.  Hictonwnd.  crty  oJ,  Madiaon  County 

Tennasaee  Bl«ne,  city  of  G'tungar  County 

nmt/mn  V 

Michigan: 

Cnaaaed.  township  of.  Houghton  County 

Marvstique.  city  of,  Schoo»cratt  County 

Ohio:  Spnr>g(Jate.  oty  of,  Hamiftof^  County  

Ragtoa  VI 

Texas  MaNon,  town  of,  Derton  County 

Ragloo  I— fleguWr  Conversions 

Maaaachusatts.  RussaM,  town  of,  Hampton  County 

Region  II 

Pemaytvania: 

GtwowstXity.  township  o*.  Lycommg  Cour«y 

Tfoy.  townsho  of.  BtaOloni  Cou«y 

Viyi^a:  K»ig  George  County,  unincorporaled  areas 

W«Ct  VtrgK«a: 

Hardy  County,  unncotporatod  araas 

Moorefield.  town  of.  HartJy  County 

RagtonlV 

n  ml  lia 

Qmcevttt.  city  of.  Jackson  County 

Jackson  County,  anmccrporaled  areas 

Mananna.  oty  of.  Jackson  County 

Gaoigta: 

Buchanan,  oty  of.  Haralson  Coirrty 

C*Toll  County,  unmcocporalad  areas  - 

Missosvpi:  Covington  County,  urenoorporetad  awas. 

South  Caro'na:  t-aurens  County.  untreoTxyaied  areas. 

Raglon  V 

McNgan:  Three  River*,  city  of.  9L  Joseph  County 

Ohio: 

Glenmont,  village  of.  lUwas  County 

Hohhe*  County.  i»iincorporata*  Aieea. 

HokneavWa.  vfHage  of.  Holmes  County 

MMerturg.  vWage  of.  Holmes  County 

•(AJeo  known  as  the  Town  of  Borden) 


Convtkinity 
»4a 


190234 
100040 
540261 
422062 
550380 
130304 
390420 
190507 


360337 


420244 

510306 
510061 


120118 

130338 
130405 
218157 
470396 


260411 
cBOovo 


390677 


461495 


250148 


421148 
421114 
510312 

540051 
540052 


120127 
120125 
120129 

130336 

t90464 


460125 


260206 

-  36C277 
380276 

380278 
390280 


EWective  date  authorna«on/caix»ltation  of  sale  o»  Hood 
mMtanoe  in  cooMTWiAir 


Current  effective  map 


July  29.  1975.  aiiaigencr.  Sept  4,  1986.  Re9ular. 

1965.  Susperwioa  Doc.  7,  1990.  Heinsta«eroen«. 
Apr  2,  1975,  Emerg;  Jan    16,  1982.  Regular  Dec. 

SutpansKin  0«;  24,  1996,  Reinstatement 
July  «.  1975:  Emergency:  Sept  W,  1984.  Regular, 

1990.  SuapensMo;  Dec  26.  1990,  Relnataiamenl 
Aug   25,  1975.  Emergency,  l*)v.  2,  199a  Regular 

1990,  Suspension;  Dec  26,  1980.  (lehistalomert 
j(«w  26,  1975,  Emergency:  Aug.  15,  1960.  Regular 

199a  Suapensen.  Dec  26.  1990,  RalnatateNtenl 
Apr  29,  1985,  Emergency;  Dec.  15.  1990.  Regular 

1990  Suspension;  Dec.  28,  1990.  Reinatatement 
feto   24.  1977,  Emergency:  r*}v.  2.  1990.  Be^*r 

1990  Susperwoa.  Dec  28,  199a  RematalaanoX. 
Oct  6.  197S.  EmeiQBiwy;  Sept  1.  1986,  Regular 

1966.  Suspenswn,  Dec.  31,  1990,  Retnstatement. 


Dec.  5,  1990,  SuspenaNin  withdrawn.. 


.do 

do 


-do- 


..Jto.. 
do.. 


.do.. 


..4jo 


._..do 

....do 

,..„.do 


..do. 


Dec  15.  1990.  Suspension  wrthdrawn 


..do 


....do.. 
_.do.- 

-_.do~ 


do. 

do.. 


..do. 

..do.. 
...do.. 
...do.. 


»-4-65 
1-16-81 
9-10-64 

11-1-90 

6-15^90 

12-15-90 

11-2-90 

9-1-86 

12-5-90 

12-6-90 

12-5-90 
12-6-60 

12-5-90 

12-&-90 
ia-5-90 
12-5-90 
12-5-90 


12-6-90 
12-5-90 
12-5-90 


12-5-90 


12-15-90 


12-15-90 
12-15-90 
12-15-00 

12-15-60 
12-15-90 


12-15-90 
12-15-90 
12-15-90 

12-15-90 
12-15^90 
12-15-90 
»2-t5-«0 


12-15-90 

12-t*-60 
12-15-90 
12-15-90 
12-15-90 
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Stale  and  kjcatlon 


Holmes  County,  unincorporated  Areas 

Holmesville,  village  of.  Holmes  County 

Millertxirg,  village  of,  Holmes  County 


"(Also  known  as  the  Town  of  Borden) 


Community 
No. 


T 


390276 
390278 
390280 


Effective  date  authonzaiton/cancellation  of  sate  of  fkxjd 
insurance  m  community 


Current  effective  map 
date 


..do.. 
..do.. 
..do.. 


12-15-90 
12-15-90 
12-15-90 


Code  for  reading  third  column: 

Emergency— Emergency. 
Regular — Regular. 
Suspension — Suspension 
Reinstatement — Reinstatement. 

Issued:  January  15. 1991. 
CM.  "Bud"  Schauerte, 

Administrator.  Federal  Insurance 

Administration. 

(FR  Doc.  91-1789  Filed  1-24-91;  8:45  am) 

BIUJNO  CODE  *71t-21-« 


44  CFR  Part  64 

{Docket  No.  FEMA  7503] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 

Management  Agency,  FEMA. 

action:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  The  third  date 
("Susp,")  listed  in  the  fourth  column. 
FOR  FURTHER  INFORMATION  CONTACT 
Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street.  Southwest.  Room  417. 
Washington.  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 


Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  [42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  ot  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Rehef  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  conununity 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended.)  This  prohibition  against 
certain  types  of  Federal  assistance 


becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month. 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator,  Federal 
Insurance  Administration.  FEMA. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  fioodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  fioodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains 

1,  The  authority  citation  for  part  64 
continues  to  read  as  follows; 

Authority:  42  U.S.C  4001  et  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 
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§  S64.6    U«t  of  •iigtbte  communities. 


State  and  Locanon 


Communrty 
Na 


Raglan  H— Regular  Program  Conversions 

New  Yorlc 

Alden.  town  ol.  Ene  Coufily -..  360225 

HochlMar.  town  d.  UlaMr  Coynly j  360661 

Pound  Ridge,  town  ol.  Westcr>ester    360929 
County. 


Pennayfvania: 

Cooperatown.    tioroagh    at.    Ver»ango     420855 

GowHy.  1 

OaMdaoo.  io«nal«p  ol,  S««M«r  County  ^  422060 

Ptna  Creek.  townsNp  o«.  Jetteraon  I  422445 
Caur%  I 

PresKleM.  lownaMp  d.  Venvigo  |  422112 
County.  I 

Sbade.  lownaNp  ol.  Someraet  County    i  422054 

Virgmia:  I 

OMtmnek     Coany,     wiaioorparaiad  I  510236 


Ockanaon     County,     unmcorporated  ,  510253 
Jamea    Oly    Cowrtfy.    untnoorporaMd  i  510201 


King  WWam  County,   unncorporatad 


IV 


So(d^  Oaroina:  WiOiaaiabua  County,  imv 


Orita     MadMon    CoMity.    unlnootpantad 


510304 


450>ft7 


M0773 


VI  , 

Bianoo    CetMly,    wmooipumtaii  |  480711 


Ml 


Iowa: 

Coiurabua   Juncttorv.    cKy   oC    Louiaa  {  180307 

County.  I 

Louiaa  County,  unlncarporatad  areas..    !  190193 

Mai^on  II    Mkiliiiri  Converwon 

New  York;  Ttwrnpaon,  town  ot.  Sullivan  |  360630 
County  I 

Oaanaytwwa.  llea^iBeld.  townatif)  ol.  I  421868 
Manar  County.  \ 

Virginia:  >  Nietalaa  County,  unmcorporaisd  ;  540146 


Mimeaota: 

Port  Riplay.  cty  ol  Oow  Wir^  Courtiy  _.  |  270087 

Lrtctifiekt  city  of.  Meeker  County 270285 

I 
Pipeatone,  cay  ot  Pipeatono  County i  270359 


f>aglon  V— Mirwnal  Conversion 

Mictngan:    Unioa    fciawa^ip    of, 
Ooanty. 


260612 


I 


Effective  dale  autnonzahon,  cancellation  o< 
sale  ol  aood  inauunoe  in  comraurMy 


Dec    26.  1973    Emergencv    Jjne  1.  1981, 
Regular  ^eb  6.  I99i   Suspension 
j  AofS   1,   1975.  Emergancr   Mar    16.  1983. 
I      Fiegular.  Fab  6.  I99i,  Suepenanr. 
Apnl  21    1975.  Energency.  May  25.  1984. 
Regular,  Fee  6.  199'.  Suspension- 


Emergency,   fet).   6,    1991, 
6.  1991,  Suspension 
Emeigancy;  Feb   6.  1991, 
6,  1991,  Suspension. 
Enwgency.  Feb.   1.   1985, 
6,  1991,  Sospenswa 
Emefgoncy,  Feb    6,    1991, 
8.  1901.  Suspension. 
Emergency;  Feb   S.  1991, 
6.  1991   Suspenaioa 


Current 
eflective 
rtiap  date 


Date  certain  federal  assistance  no  longer 
•vBMble  m  apecW  Hoed  hazard  areas 


I 

I  I 


July    7.    1975, 
Regular  Feb 
Aug    20.   1975. 
I      Flagutar.  Fab 
AprW  4,    197a 
Regular,  Feb 
July   7.    1975, 
j      Regular.  Fab 
I  *ug-  21,  1975, 
Regular,  Fab 

'  April  4,    1974.   Emergency;  Feb    8,   1991, 
.     Hagtiar  Feb  6.  IO6I  Suapension 
I  Aug.  8.  1974.  Emergency.  Feb.  6.  1991, 
I      Regular.  Feb.  a.  1991.  Suspension. 
'  Oct    20,  1975    Emergency;  Feb   6.  1991. 
Regular;  Feb  8  1991  Suspension. 
i^rt  22.  1975.  Emergency-.  Feb   6.  1991, 
j      Regular,  Feb  6.  1901,  SuspensKin. 


Mar    12,   ig"'5    Emergency.  Jon.   1.   1969, 
Regular  Feb.  6.  1991,  Susoanaion. 


Mw    20,  1976.  EtTwrgencr  ^eb    6,  1991, 
Regular  Fetk.  S.  t99i,  Suapeiwon. 

June  f    198'    Emergencr.  Feb  6,  1991,     2-6-91 
RagJar  Fab  6  1991    Suapension 


2-6-91 
2-6-01 
2-6-91 

2-6-01 
a-6-91 
2-6-91 
2-6-91 
2-6-91 

2-6-91 
a-6-91 
2-6-91 
2-6-01 

2-6-91 


June  29.  1976,  Emergencr  Feb  6.  1991, 
Regular  Feb.  6.  t9ei,  Suapenaioit 

Oct.  16,  1974.  Ernergency,  June  1,  1987, 
Regular  >^eb  6,  1961,  Suspensioa 


May  3.   1075    Emergency;  Mar    0.   1964, 

Regular;  Feb  15,  1991,  Suspension 
June  4.  1975,  Emergency.  Feb    15.  1991, 

Regular  Feb  i5.  i99i  Swpenswn 
June  30    1978.  Emergency;  Feb   15   1991. 

Smperman 


1  Feb.  a.  1975.  Emergencr.  Feb    15.  1091, 
Fie^jlw.  Fee  15.  1901.  SvapeoaKXi. 
July  18,  1975.  Emergency.  Feb.  15.  1991. 
Regular  Feb   15.  1 99 '   Suspension. 

I  April  26    1974   Erf>ergency-  Feb   15,  1091, 
Regular  Fab.  15,  i99i,  Smfonmon. 


Oct  13   1998  Emergency;  Feb   15,  1991, 
Regular  Feb  15.  i9ev  Suspenswri. 


2-6-91 
2-6-91 

2-15-91 
2-15-91 
10-16-81 

2-15-01 
2-15-01 
2-15-91 

2-15-01 


February  6, 1991 
Os. 
Do. 


Ooi 

Do. 
Do. 
Do. 

Do. 

Do. 
Da 
Da 

Do 

Da 

Oa 

Da 
Do 

FebRiary  tS.  1991 
Do. 
Do. 

Do. 
Oa 

Do. 

Do. 


'  Cwemancy  ftoyw  Suapanawa 
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Code  for  reading  tijird  column: 
Emerg.— Emergency. 
Reg. — RegtiJar. 
Susp. — Suspension. 

Issued:  January  17, 1991. 
CM.  "Bud"  Schauerte, 
Adrnimstrator.  Federal  Insurance 

Admimstratlvn. 

[FR  Doc.  91-1788  Filed  1-24-91;  845  am] 

BIUJN6  CODE  (7ia-aMI 


44  CFR  Part  65 

[Docket  No.  FEMA-70111 

Changes  in  Ftood  Elevation 
Determinations 

agency:  Federal  Emergency 

Management  Agency. 

action:  Interim  ruie.  

SUMMARY:  This  rule  lists  communities 
where  modification  of  the  base  {100- 
year)  flood  elevations  is  appropriate 
because  of  new  scientific  cr  technical 
data.  New  fk)od  insurance  premium 
rates  wiil  be  calculated  from  the 
modified  base  (100-year)  efevations  for 
new  buildings  and  their  contents  and  for 
second  layer  coverage  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  base  flood 
elevations  are  currently  in  effort  anJ 
revise  the  Flood  insurance  Rate  Map(s) 
(FIRiMs)  in  effect  prior  to  this 
determination  for  each  listed 
community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  nir>ety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator  reconsider  the 
changes.  The  modified  elevaiions  may 
be  changed  during  the  90-day  period. 


ADDRESSES:  The  modified  base  fiood 
elevations  for  each  contmunjty  are 

available  for  inspection  at  the  office  cf 
the  Chief  Executive  Officer  of  each 
commnnity.  The  respective  addresses 
are  listed  m  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Locke.  Acting  Chief  Risk 
Studies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.(202)646-2754. 
SUPPt-EMENTART  INFORMATION: 
Numerous  changes  madf;  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish,  in 
this  notice,  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  E.xecutive 
Officer  of  the  community,  where  the 
modified  base  Cood  elevation 
determinations  are  made  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  ?rientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  206  cf  the  Flood  Disaster 
Protection  Act  of  1973  fPub.  I.  93-234) 
and  are  in  accordance  wnh  the  National 
Flood  Insurance  Act  of  1968.  as 
amended,  (Title  XIII  cf  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-^48),  42  U.S.C.  4001-4128,  and  44  CFR 
65.4). 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  rene'Arals. 

The  modified  base  (lOO-year)  fiood 
elevations  are  the  basis  for  the 
floodplaic  m.jnagement  measures  t.hat 
the  community  is  required  to  either 
adopt  cr  shew  evidence  of  being  already 


in  effect  in  order  to  quc!:fy  or  to  remain 
qualified  for  paiticipalujn  in  the 
National  Fl.jod  Insurance  Program 

These  modified  elevations,  together 
with  the  fioodplain  mrtnagemer.t 
measures  required  b>  §  60  3  of  the 
program  reguiaUons,  are  the  minimum 
thiat  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  mo»-e  stringer'  in  their  fiood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stncter  requirements  of  'ts  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  m  base  Hood  elevaiiors 
are  in  accordance  with  44  CFR  65  4 

Pursuant  to  the  provisions  of  5  T  S  C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emrrcenry 
Management  Agenr\   hereby  certifies 
that  this  ruie.  if  promi;ig<:!ed.  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  fiood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  reyulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 

PART  65— (AMENDED] 

1  The  au'honty  citation  for  part  65 
C(  r'inues  to  read  as  follows: 

Auttionty:  42  U.S.C.  4001  el  9eq„ 
Reorganizaticn  Plan  No.  3  of  1978,  E.0. 12127. 

§  65.4    lArwndedJ 

2.  Seciio:i  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State  and  county 


Location 


Date  and  name  o<  newsoape' 
wfwre  notice  was  published 


Chief  executive  olficef  of  communrty 


Arizona:  Cocon»io 


Coloiado;  El  Paso 

Illinois:  Cook  and  DxjPage 

Kentucky:  Jefletson 

fy^aryland  Wofcestw 

lv',.nnesota,  Dakota 

Net>raska:  Dakota 


City  of  FlagslaH.. 


City  of  Colorado 
Spnngs 

ViUage  ot  Bartlett. 


UniococpofatGd  areas.. 
Town  ot  Ocean  City  . 
City  of  LakeviUe..  


City  of  South  Sioux 
City 


Jar    n,   I99i   and  Jan.   i8 

1991 
Tfye  Arizona  Daity  Sioi 
Jar,,    i.    1991    and  Jan.    11. 

1991 
Gazene  Teiegiafih 
Dec    7,    1990  and  Dec    1*. 

1&9C 
The  Oat-y  %*««  Courier 
Jan.   17    1961   and  jan.  24. 

1991 
The  Couner  .loumal 
Jan.   4.    1991    and   Jan.    11. 

1991 
The  Usyland  Ccasi  Press 
Dec    13.  1990  and  Doc.  2C 

1990 
D»kot»  Tnbuoe 
Dec.  V3,  1990,  and  Dec  20. 

1990 
Scorn  Siouir  Ofy  SM 


Hon  Chnstoprier  BavaSL  T,a/Of,  dty  ot  Rag- 
staff.  City  Han.  211  West  A.spen  Ave    ""laj 

siatf,  A,Z  86001 
Hon  Roben  M  Isaac,  mayor  city  of  Coicaao 

Springs,  PO   Box  1575    CoicaSo  Sscrigs, 

CO  80901 
Hon.  John  Stark    vittage  pre&idert,  Vrtlege  ct 

Bart'eti.  223  South  Mam  Street,  Baifort.  .'L 

6C103 
Hon   David  L   Amstrong,  cou-ity  |uact.e»ee 

utive,  Jeffersor^  County    52~  Wes:  je»e' 

son.  LOuisviUe,  KV  40202 
Hon  Roiand  E  Powell,  mavo'  oi  tt>e  town  o« 

Ocean  City,  P  0   Box  i5e.  Ocean  C.rv   MD, 

21.842 
Hon    Duane  Zaun,  mayot.  cify  o<  Lanewtre. 

8747-208th  Street.  P.C  Ecx  957  Lakevii'e 

MN  55044-6012. 
Hon.  Varnie  A.  Larson,  mavor,  city  o«  So«*i 

Sioux   Oty.    16^5   F«»t   A.e ,   South   Soux 

Oty,  t«  66776. 


Etfectrve  date  d 
modification 


CocMauni^ 
no. 


t3ec.  28,  1990 

040020 

Dec.  20,1  990 

060060 

Hov.  26,  1990  ._.. 

170069 

J<n  '  1891  

210120 

L»c  26.  1990 — 

24£207F 

Nov  2?  1990  -.. 

270107 

t*jv.  28.  1990  - 

310064 

2860 
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Sut6  and  county 

, 1 

Location 

Date  and  name  ot  newspaper 
mtyitre  notice  was  puWisfwd 

Cfiief  executive  officer  of  comiiHjnity 

Effective  dale  of 
modification 

Community 
ho 

Unincorporated  areas 
Unincorpofated  areas 

Dec    t3.  1990  and  Dec.  20. 

1990 
Memphis  Daity  News 

Dec    13,  1990  and  Dec.  20, 

1990 
Gloucesiar  Mathews  Gazette- 

Journal 
Jan.   3,    1991   and  Jan.    10. 

1990 
HthaltegoSun     > 

Hon  Ptiillip  Wittenberg,  Chief  Administrative 
Officef.  S»>e«)y  County,  160  North  Mid- 
Arnenca  Mall,  Suite  850.  Memphis.  TN 
38103 

M'  Frank  Pteva,  Matt>ew8  County  Administra- 
tor, P.O.  Box  839.  Mathews,  VA  23t09. 

Hon    Wayne  Salentine,  mayor,  city  of  Mus- 
kego.  W182  South  8200  Racine  Ave..  Box 
903,  Muskego,  Wl  53150O903 

Dec.  6.  1990 

Nov.  28,  1990 

Dec  20,  1990 

470214 

Vranu:  Mathown 

510096B 

550486 

Issued:  January  14, 1991. 
CM.  "Bud"  Schauarte. 

Administrator.  Federal  Insurance 

Administration. 

(FR  Doc.  91-1791  Filed  1-24-91:  e:45am] 

WHxma  cooc  (ria-os-H 


44  CFR  Part  65 

Ctuinges  In  Flood  Elevation 
Determinattons 

AOENCV:  Federal  Emergency 
Management  Agency. 
actiom:  Final  rule. 

summary:  Modified  base  (100-year) 
nood  elevations  are  finalized  for  thp 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 


revise  the  Flood  Insurance  Rate  Map(9) 
(FlRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  R.  Locke,  Acting  Chief.  Risk 
Studies  Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-2754. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published. 

These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 


The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605  (b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  revisions  made  to  designated 
special  flood  hazard  areas  on  the  basis 
of  updated  information  and  imposes  no 
new  requirements  or  regulations  on 
participating  communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,    loodplains. 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

§65.4    [Amended] 

2.  Section  65.4  is  amended  by  adding, 
in  alphabetic  sequence,  new  entries  to 
the  table. 


State  arx)  county 


Location 


Colorado  Adarrs  and 
Arapahoe  (FEMA 
Docket  No  6999) 

Colorado  Arapahoe  ... 


Colorado:  Jefferson . 


Georgia  Uberty  (Docket 
Ho  FEMA-7002) 

ilbnots  Lake  (Docket  No. 
FEMA-6999) 

Mirviesota.  Olmsted 
(Docket  No  FEMA- 
7002). 

New  Jersey:  Cape  May 
(FEMA  Docket  No. 
69991 

New  Jersey:  Cape  May 
(FEMA  Docket  No 
6993) 


Oty  of  Aurora. 


Date  and  name  o'  newspaper 
where  notice  was  putxisned 


Unincorporated  areas. 
Docket  No  6999 

Unincorporated  areas 
(FEMA  Docket  No 
7002) 

City  of  Hir)esville 


Village  of  Lake  Zunch 
City  of  Rochester 

Oty  of  Ocean  aty 

Oty  of  Sea  Isle  City 


July  25.    1990  and  Aug.    1. 

1990 
Aurora  Senbnel 
Aug    30.   1990  and  Sept  6, 

1990 
The  Villager 
Nov    8    1990  and  Nov.  15, 

1990 
Lakewood  Senbrtet 

Sept  21,  1990  and  Sept  28. 
1990 

Hinesvtile  Coastal  Conner 
Aug    24,  1990  and  Aug    31. 

1990 
VerrKin  Hills  Herald 
Sept   21,   1990  arxl  Sept  28. 

1990 
Rochester  Post  Bulletin 
Aug    17,   1990  and  Aug    24. 

1990 
Sentinel-Ledger 
May  24.   1990  and  May  31. 

1990 
The  Sentinel  Leader 


Chtel  executive  officer  of  community 


Effective  date  of 
modification 


Community 
No 


Hon  Paul  Tauer,  mayor,  city  ol  Aurora,  1470 
South  Havana  St,  Aurora.  CO  80012. 

Hon  Jeannie  Jolly,  chairperson.  Arapahoe 
County  Board  of  Commissioners,  5334 
South  Prince  St.,  Littleton,  CO  80166 

Hon  Rich  Ferdinandsen,  chairman,  Jefferson 
County  Board  of  County  Commissionefs, 
Courthouse,  1700  Arapahoe,  Golden.  CO 
80419-0001 

Hon  Buddy  De  Loach,  mayor,  city  of  Hines- 
ville.  1 1 5  East  Martin  Luther  King  Jr  Drive. 
Hmesville,  GA  31313-3699. 

Hon  James  Kay,  mayor,  village  ol  Lake 
Zunch.  70  East  Mam  St,  Lake  Zurich,  IL 
60047 

Hon  Chuck  Hazama,  mayor,  city  of  Roches- 
ter. 224  Ist  Avenue,  SW..  Rochester.  MN 
55902 

Hon  Nickolas  J.  Trola,  Jr .  mayor  of  the  city 
of  Ocean  City,  Oty  Hall,  Ninth  and  Ashtwry 
Ave .  Ocean  City,  NJ  08226 

Hon.  Mictiael  J.  McHale,  mayor  of  the  city  ol 
Sea  Isle  City,  Cape  May  County,  4416 
Landis  Ave.,  Sea  Isle  Oty,  NJ  08243 


July  9,  1990.. 


Aug  13,  1990... 
Sept  20,  1990. 

Sept  7,  1990  . . 

Aug.  8.  1990 

Sept  10.  1990. 
July  18.  1990.... 
May  15.  1990 


080002 
080011 
080087 

130125 
170376 
275246 
3453 IOC 
345318 
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state  arx)  county 


Location 


Del*  and  name  of  newspaper 
whewfwttce  was  published 


Chief  executive  officer  of  community 


Effective  dale  ol 
nnodification 


Community 
No. 


T 


New  Jersey:  Morns 

(FEMA  Docket  No. 

6993). 
OklaXoma:  Oklahoma 

(FEMA  Docket  No. 

6995). 
Oklahomc  Tulsa,  Osage. 

and  Rogers  (FEMA 

Docket  No  6999). 
South  Carolina:  Richland 

(Docket  No.  FEMA- 

699iJ) 
Tennessee:  Rutherford 

(l3ocket  No  FEMA- 

6993). 
Texas:  Fort  Bend  (FEMA 

Docket  No.  6993). 

Texas  Fort  Bend  (FEMA 
Docket  No.  6995) 

Virginia:  Independent  Oty 
(FEMA  Oockel  No. 
6993) 


I  Township  of 
Pequannock 

Crty  of  Midwest  City 


17.  I 


Oty  of  Tulsa 

City  ol  Forest  Acfes ... 
UnirK;orporated  areas 


.1 


May  10.   1990  and 

1990 
The  Suburtan  Trends 
June   2B.    1990   and   July    5, 

1990 
Tfte  Midwest  Qty  Sun     ■ 
Aug    8,   1990  and  Aug.   15, 

1990 
TTte   Tulsa   Business  Journal 
1980  and  Aug.    tO, 


i><pr  24   1990 


Aug    3, 
1990 
The  State 
Aug    23.  1990  and  Aug.  30, 

1990 
Daily  News  Joumet 
May   16.   1990  and  May  23, 

1990 
The  Herald-Coaster 
July   12.    1990  and  July   H, 
1990 

I  The  Herald-Coaster 

i  Oty  ol  Chartottesvttle  ..J  May   17    1990  and  May  24. 
j  I      1990 

The  Daily  Progress 


Unincorporated  areas... 


Untrtcerporaied  areas.. 


June  1.  1990. 


Thomas  F   Kane    supervtsof  of  the  township 

of    Pequannock.    630    Turnpike     Pomplon 

Plains.  NJ  07444 
Hon  John  G   Johnson,  mayor  of  the  city  of 

Midv»est   City,    100    North    Midwest    Blvd.. 

PO  Bo«  10570.  Midwest  City,  OK  73140 
Hon  Rodger  A   Randle.  mayor  ol  the  ctty  of  '  Aug  1    1990.. 

Tulsa.  Tulsa.  Osage  and  Rogers  Counfles, 

200  Civic  Center,  Tulsa.  OK  74103 
Hon,  Royce  G  V^rartes.  mayor,  city  of  Forest     July  20.  1990 

Acres.  5206  Trenhotw  Road  Forest  Acres. 

SC  29206 
Hon  John  Mankin,  county  executive,  Ruther 

ford  County  Cojrthouse.  Murfreestxyo   TN 

37130 
•  Hon   Jodie  E    Stavinoha.  Fon  Bend  Coorty     May  11,  1990         4802288 

Judge,  PO  Box  368,  Richmond.  TX  77469,  j  , 


3453118 
4004050 
40538 TE 
464174 


May  14.  1990    .1  470165 


I 


Hon   Jodie  E.  Stavinoha.  Fort  Bend  County    June  26, 1980 — | 
Judge,  P  0  Box  368,  Richmond,  TX  7746a 

!  Hon     Cole    Hendrix.    city    manager     oty    ot  |  May  3,  1990. 

Charlottesville.   PO    Box   911    Chartcnes-  , 
I      vifie,  VA  22902.  I 


480228 
_1  5100330 


Issued;  January  14. 1991. 
CM.  "Bud"  ScbMierta, 

Administrator.  Fnff^rol Insurance 

Administraiioa. 

|FR  Doc.  91-1792  Filed  1-24-91:  8:45  ami 

BIUJNG  cooc  S71»-03-M 


44  CFR  Part  67 

Final  Ftood  Elevation  Determinations 

AQENCV:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule. 

summary:  Modified  base  (1(X)-year) 
flood  elevations  are  finalized  for  the 
rommunilies  listed  below. 

These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  to  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

DATES:  The  date  of  issuance  of  the 
revised  Flood  Insurance  Rate  Mrip 
(FIRM)  showing  modified  base  flood 
elevations  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  as  indicated  on  the  table 
below. 
ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATtW*  COMT ACT 

Mr.  William  R.  Locke,  Acting  Chief,  Risk 
Sttrdies  Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency'.  Washington,  DC 
20472.  (202)  M6-2754. 


SUPPLEMENT ARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  base  flood 
elevations  for  each  commtmity  listed. 
These  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determination  to  or  through 
the  community  for  a  period  of  ninety  (90) 
days  has  been  provided.  The  proposed 
modified  elevations  were  also  published 
in  the  Federal  Register.  The 
Administrator  has  resolved  any  appeals 
rosulting  from  these  notifications. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Art  of  1968  (Title  XIII  of  the 
I  lousing  and  Urban  Development  Act  of 
1968,  (Pub.  L.  90-^48)).  42  U.S.C.  4001- 
4128.  and  44  CFR  part  67. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  detegaicd  by  the 
nirector,  Federal  Emergency 
Management  Agency,  hereby  certifies, 
for  reasons  set  out  in  the  proposed  rule, 
th.Tt  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  tliis  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been  prepared 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 


PART67-[AIIENDED1 

1.  The  authority  citaiion  for  part  67 
tortinues  to  read  as  follows- 

.•\ulhority:  42  U.S.C  4001  et  seM  . 
ReorganiZ8t»OD  Wan  No  3  of  1978.  F.  O  12127. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 
Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  for  each 
community. 


Source  ol  (loodme  (nd  loca»on 


KllHI 

above 

ground 
'Eleva- 


(NGVO) 
fflodWed 


OM««v«to  (lo«m».  St  C»*r  County  (FEIU 
Doekat  Mo.  7(X>1) 

Beaver  Creak 
About  1 .800'  'eel  jpsPeam  o'  Meooo  »o»c 
Atxjui  3O0  >a»  uouroani  ol  J  S  ngtimn  *'  1 , 

Map*  mlfb>»  tm  >n»»cllo»>  «  »•  To«»  M*  j 

P  0   Bo>  '  ■  3   Ooef^/iUe 


•696 
•729 


ARKANSAS 


Fori  Sm»<  (city).  SabMUaD  County  (FtM* 
Oockal  No  7001) 

Af*/tnsfls  Piv«f 

DownsveeiTi  coTxyat*  i»m<a — ■ 

L.'pftrea'^'  cofpoisie  limits 

UMSsara  Crve* 

Ai  coolKianc*  «»>i'^  Ainanaa*  «»•» 

Apo'oirimaie'v    3  ^'^  ^<*  .Jps 

Boole  Z2  

i,me  klasssra  Creek 

A;  con1iu»'>ce  «'f  ><lassen3  C'ee* 

App'C«inaie'>   2  i~w  m**  utnnaam  ol  Maao- 

dannj  W«»  — 

Sonnymeoe  C/de^ 

At  contiua"ce  "-^  Arkansas  "ixar 


At  downstream  sxle  o<  iniefsuie  5«0.. 


rJ 


>406 
♦419 

■406 

■40S 

•405 
•406 
•407 

•4oe 
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Souro*  a»  iooitng  md  locaiion 


At  co*^Wu<>'tc<  BBlh  Sunnymcds  Cfwsfc      

AppnjumiMty    15  ilvar  mm  upxraam  ct  OKI 
On** 

omPam  rnxmry 

At  confluano*  »<•«  Mitmm  RMr 

Ai  upttTMm  wt*  o(  S«aM  nouM  256 

AI  confluanc*  arttti  Ailiansu  Rkxr 

At  (tovnMrwn  Bdi  a<  Fort  SnMi  LawM  4 

FIOCKt—lt 

Pofmj  f^nmr 
AI  oonfluano*  Mtr  Artiansai  Rkwr 

At  cxx*u»ic«  o<  MH  &•* 

At  coffWmno  H^ih  Potscu  RkMf 

Aocrannaialy   g  nvw  mla  nwtfaani  ot  Jwwy 

Lind  Road     - _ _ 

Mipa  avaliM*  tar  mg^actlon  M  Itw  Engmaering 
OapartniarK.  423  Qvrnon  Av«nu«.  Room  409 
Fori  Smm\.  Ailianus. 

CAUFOfWM* 


SHiLuta  OMape  County  iMwIimoiiiuialad 
vaaa)  (FBM  Ooctol  Me.  WM) 

4ffl»o  Oanoi*  OaMt 
An*   Suiouiding   SouW   KWcron  Road   and 
WiUow  SMai  imaraacaon 


at  m*  County 
Engnaanng  Oapartrant.  Room  207.  County 
Govarmant  Cantv.  Osos  and  Palm  Straats, 
San  Ua  OMpo.  CaMomia 


CONNECTICUT 


(cHyt.  FaMaM  County  (FEMA  Oocfcat 


Houutonc  Rnm- 

Afgpnnimataiy  08  mria*  Junmaliaam  o)  Stala 
Roma  S _ 

AI  i^atraam  cerporata  tmtt 

Mapa  a*aaaMa  tar  fciapacttan  at  Itia  Planning 

and  Zonng  OfRoa.  S*  Hm  SVaat  Room  XZ. 

SH^Ion.  Connactcul  06484 


RMMO 


Oar«an  City  (cKy),  Ada  County  (TEMA  Oockat 

Me.  tMT) 

floi»»  Rivar 
At  corfluanca  «(1l^  Souin  Forti  Bona  R{var 
Apcronmataly   1050  laal   upiliaam  ol  conflu- 

anoa  wai  Soutn  Fon<  Boae  Rivar 

Apcroumataly  2.000  laal  upiuaam  ol  conflu- 

anca  mnh  South  Forti  Booe  Rwar 

Aooronmataly  2.550  laal  upalraam  ol  oonflu- 

•nca  >>ft^  Souti  Fork  Bona  Rnar 

Mapa  ara  1 1 alitila  tor  lailaia  at  City  Halt.  210 
Eaat  50m.  Gardan  City.  Idaho 


MtCHAWA 


Woominpton  (olty).  Monroa  County  {FEMA 
Pectiat  No.  88M) 

Cava  Oee*. 

At  ^x)ut^  — . ... 

Just  downstraam  ol  Slata  Routa  48 

Cava  Om*  Stnk/iott  Wiltoi  community _ 

Smtjng  Crtk. 

At  moolh       - 

Juai  do<r»ra7aam  ot  mnom  CanM  Ralioail 

Juti  uoatraam  ot  Qutlord  Road 

Just  downsvaam  ol  WiMahall  P*a 

Sinking  Cf90k  Sinlt^it&  WiOwi  community _ 

I^ftl  Bnrcfi  Smlang  Crmic 

AI  mouth -.- -._ _ 

Just  downsiraam  ol  IWnoit  Cantral  Railroad 

SKuiCnm 

Aooui  500  laal  doi»nalra»n  ol  Acutt  Road -. 

Just  dCMmstraam  ol  Woodyanl  Road  .    

Mapa  avaflpbta  tor  Inapocttan  at  tfia  Plannmy 

Daoarlmant.  PO    Boi  200.  Bkxxnngton.  lnd». 

ana  4T402. 


»  Depth 
m  laei 
abova 

ground 


(NGVD) 


•407 

*4oe 


•413 
■413 


•418 
•418 


•420 
•420 


•420 
•518 


#1 


•2.590 
•2.593 
•2,596 
•2.597 


•802 
•841 
•802 

•819 
•838 
•843 
•855 
•819 

•819 
•827 

•648 

•762 


Sourca  ot  liooding  and  locat«xi 

»Oaplh 
in  laal 
abova 

ground- 
'Eleva- 
tion in 
tool 
(NQV^ 
modHiad 

MISSISSIPPI 

Ooaiat  Mo.  7001) 

•289 

Mapa   avallaMa   lor   Mapactlon   ai   tha   Lamar 
County     Courttxxjse,     Courty     Administrjtor'i 
Ollica.  Purvis  Mi»s.-«ippL 

Now  Auguata  Idty).  Parry  County  (FEMA 
DockalNo.  7001) 

LMl  Riv«r 

Atx)ul  1  050  laet  downslrsam  ol  confluenea  of 
Gum  Sranch         

Atxxrt  1  ?  miles  upstaam  of  Sute  Highway  29.... 
Mapa  availabia  lor  Inapactlon  at  the  Cny  Hall. 

City   Cieni  i   O'^ca.   New   A.>gusta    Missssippi 

Oockat  No.  70011 

Leal  «'«r 
About  0  76  m,;e  downstream  of  confloenca  o« 

•103 
•111 

•102 

Atxxji   1  66  m«s  i«)stream  ol  confluanco  ol 
Milky  C/aex                         

Mapa    avaNabta    tor   Inapactlon   at   tha   Parry 

County     Co\Jl*«Xise      Board     of     Supervisors 

OKica.  New  Augusta.  Missis.5<poi 

Sumrat  (loam),  Lamar  County  (FEMA  Oockat 

No   70011 

About  1  000  feel  upsirea'"  oi  mouth    

About  0  5'  mile  upstream  o«  Stale  Highway  42... 
Mapa  avaHabta  lor  mapactlon  a>  Iha  Town  HaM, 
P  0  Bo»  247.  Sumraii  Mtssissippi. 

•113 

•264 
•280 

NEWJERSEV 

Ckmamlnaon  (townaNpi.  BurUngton  County 

Pcmpaalor  Crae* 

Ai  the  confluence  wth  the  Deiawara  Rivar 

Ai  upatream  coroorite  limrts            _._ -.... 

Mapa  avaMaiHa  for  Inapactlon  at  the  Municipal 

Buildinq.     is<"    Rivenjp    «oaa     Cmnammsoa 

New  Jersey 
Send    comments    to    T^e    HoocatKe    Lawrence 

Eleuten,  Sr .  Mayor  of  tr>e  Townsnip  ol  Clnna- 

mmson  Sun.oqion  CourN    ib;'  Rrverton  Road, 

Onnammson  f^ew  jersey  06C''' 

•11     •lO 
•33    ^34 

Fair  Lawn  (borough),  aergan  County  (FEMA 
OocKat  No  «••«) 

Saddle  River 

•44 

(ipstrflflm  f'O'PO'atfl  limits             - 

•57 

Beeyer  Dam  Broc* 
C,.QrytMjftfyit  .vth  Sa<vife  Rivar      

•50 

Street               

JorOor  Brooii 
Confluence  wth  Sa<)dt«  Oiyer   

Avenue             „ 

Office  ft-0'  Fan  Law"  Averue  Fair  Lawn.  Naw 
Jersey 

Laonia  (borough).  Bargan  County  (FEMA 
Oockat  No  6»««l 

•50 
•55 
•55 

•7 

At  upstream  fyyp'^''*  '»mrt5      ^.,., 

•7 

Flat  Roc*  Broon 
AI  confluerKa  w^T^  Overoec*  Craak     _„. 

•7 

•7 

Mapa  avaHaMa  for  Inapactlon  af  ma  Adnwvslra- 
tiva    Office     D'2    Bfoad    Street,    Leoma.    New 
Jarsay. 

Source  of  flooding  and  location 


NEW  YORK 


Carthaga  (vWaga).  Jaftoraon  County  (FEMA 
Docket  No.  8M6) 

Black  River 

At  upstream  side  ot  Carttiage  Stale  Dam 

At  upstream  corporate  hmits  ,     

Mam  Tributary: 

At  confluence  with  Black  Rivar 

At  upstream  corporate  limits „ — 

Tntxjtary  No  2 

At  confluence  with  Main  Tnbutary 

At  upstream  side  ol  South  Washington  Street 

Tnbutary  No  3 

At  confluence  unth  Main  Tnbutary 

Approximately  150  leet  upstream  of  Beaver 
Lane - 

Mapa  avattabta  lor  Inapactton  at  the  Village  Hall. 
120  South  Mechanic.  Carthage  New  Voik 


Canaaao  (town).  Uvlngaton  County  (FEMA 
Docket  No.  8M8) 

Conasus  Lake 

Shoreline  at  the  intersection  ot  t-ong  Point 
Road  a.nd  State  Route  <fS6 

Shoreline  at  the  soutfiem  most  corporate  lir™t»,., 
Mapa  avallaMe  lor  Inapactloo  at  the  Geneseo 

Building.  1 1 9  Mam  Street  Geneseo.  New  Vo<k 


Qrevetand  (town).  Uvlngaton  County  (FEMA 
Docket  No.  8998) 

Conaaua  Lake 

Shoreline  al  northern  most  corporate  limits 

Shoreline  al  southern  most  corporate  Imvts 
Mapa   avanaWa   for  Inapactton   al   tha   Town 

Clerk's  Offica.   4955  Alien  Road.  Groveland. 

New  vork. 


Onondaga  (town),  Onondaga  County  (FEMA 
Dookat  No.  6998) 

Hartxx  Brook 
Approximatefy    1.570  feet  upstream  of  Hanis 

Road 

Approiimately    130    feet    upstream    of    State 

Route  175 

Haitior  Brook  West 
Approximately  0  5  mile  downstream  of  Hewlett 

Hill  Road 

Approximately  07  mile  upsti?<am  of  Washnew 

Dnve 

Hoppar  Brook 
Approximately  1.330  leel  downstream  of  Broad 

Road  - 

Approximately  0  8  mile  upstream  of  Crocsovar 

Onva 

Unnamed  Tnbutary  to  Hopper  Brook 

At  confluerwa  with  Hopper  Brook -. 

Approximately  0  5  mile  upstream  ol  Cleveland 

Road 

Mapa  avaltaMa  for  Inapactton  at  the  Town  Hall. 
4801  West  Seneca  Turnpike.  Syracuse.  New 
York  13215 


IjlDepth 
in  leet 
abova 
ground 
'Eleva- 
tion m 
feet 
(NOVO) 
modified 


NOfrm  CAROUNA 


Craven  County  (unlncorporatad  araaa)  (FEMA 
Docket  No.  6998) 

Scoffs  Creek 

Just  downstream  ol  Williams  Road 

About  1050  laet  upstream  of  Williams  Road 

About  2000  leel  upstream  of  Airport  Road 

Soons  Creek  West  Channel 

At  conftuetx»  with  Scotts  Creek 

At  divergence  Irxjm  Scotts  Creek 

Mapa  avaUabto  tor  hwpactton  at  Iha  Cravon 

County  Inapactlon  Offica.  PO   Drawer  R.  I*w 

Bern.  North  Carolina  28560 


•731 
•737 


•735 
•742 


•738 
•738 


•740 
•741 


•821 

•821 


•821 
•821 


•886 
•935 

•798 
•886 

•593 
•921 
•744 
•944 


•8 

•9 

•21 

•12 
•18 
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Source  of  floodina  and  location 


#  Depth 
in  leet 
abova 

ground. 

'Eleva- 
tion m 
feet 

(NGVD) 

modified 


OKUkHOMA 


Vtnlta  (dty),  Craig  County  (FEMA  Docket  No. 
7001) 

Bull  Creek: 
Approximately  3.600  leet  upstream  of  conflu. 

ence  with  Big  Cabin  Creek 
Approximately    140   leet   upstream  of   Eastern 

State  Hospital  Road _ 

Big  Cabin  Creek: 
Approximately  800  leet  upstream  of  confluence 

with  Bull  Creek 

Approximately  2.900  leet  upatraam  of  conflu- 
ence ol  Pawpaw  Creek _ 

Elm  Creek  Tnbutary 
Aoproximately  2,000  leet  upstream  of  its  conflu- 
ence with  Elm  Creek  

At  upstream  side  of  Adair  Street _ 

Mapa  avaHaMa  for  Inapactton  at  the  City  Hall. 
104  East  Illinois.  Vinrta.  Oklahoma. 


OnEQON 


Falrvlaw  (city),  Muftnomah  County  (FEMA 
Docket  No.  7001) 

Fairview  Creek: 
At  the  confluence  of  the  overflow  from  North- 
east Glisan  Street 
Approximately  675  feel  downstream  of  North- 
east Glean  Street 

Jusi  downstream  ol  Norttieast  Glisan  Street 

Columbia  River  At  the  northern  corporale  limits 
faniett  Lake  Along  the  southern  shoreline 
Mapa  are  avaHattIa  tor  ravlaw  ai  the  Depart- 
ment of  Planning,  300  Hamson  Street,  Fairview. 
Oregon 


PENNSYLVANIA 


Oouglaaa  (townatWp),  Montgomery  County 
(FEMA  Docket  No.  7001) 

Swarip  Creek 
Approximately 


1.450   leet  upstream  ol   Detar 


Road 
Approximately 
Creek  Road 


0  8   mile   upstream   ol   Swamp 


Mapa  avallaMe  for  Inapactton  at  the  Township 
Building.  1320  East  Philadelphia  Avenue.  Gil- 
bertsville.  PennsyNania, 

Horaham  (townahip),  Montgomery  County 
(FEMA  Docket  No.  6998) 

Pennypack  Creek: 

Al  downstream  corporate  limits  

Approximately  i03  feel  dowr-.stream  of  Whitmar 
Road     

Elatr  Mill  Run: 

At  downstream  corporate  limits - 

Al  upstream  corporate  limits    

Mapa  avallaMe  for  Inapactton  at  the  Township 
BmWing.  1025  Horsham  Road,  Ho'Sham,  Penn- 
sylvania. 

Washington  (townahip),  FrankUn  County  (FEMA 
Docket  No.  6998) 

West  Branch  Antietam  Creek 

Approximately  2.040  leet  downstieam  of  Stale 
Route  316      - ~ 

At  upstream  corporate  limita 

Mapa  avaHabla  for  Inapactlon  at  the  Township 

BuiWing,     13013     Welly    Road.    Waynesboro, 

Pennsylvania, 


SOUTH  CAROUNA 


Hmo  (town),  Laxtogton  A  Rtctiland  Counttoa 
(FEMA  Docket  No.  69«6) 

Rawls  Creek: 

At  confluence  of  Tributary  R-2        

About  1 .900  leel  upstream  ol  county  boundary 
Mapa  avaltobia  for  inapactton  ai  the  Town  Hall. 

7300  Wuodrow  Street,   Irmo,   South  Carohna. 


•672 
•695 

•672 
•682 


•688 
•695 


•184 

•202 

•207 

•31 

•14 


•280 
•302 


•226 

•320 

•233 
•260 


•622 
•646 


•295 
•324 


Source  of  flooding  and  tocation 


TEXAS 


fOepth 
m  leet 
above 

grourxl 
'Eleva- 
tion m 
feet 

(NGVD) 
modified 


(ctty),  DaKaa,  Denton,  CoMn.  Rockwall, 

and  Kaufman  Counttoa  (FEMA  Docket  Na 

7001) 

BIm  For*  ol  tfte  '^nnty  River 
At  Missoun-Kansas  Texas  Railroad 
Approximately  700  leet  upstream  ol  Sandy  Lake 

Road 

Mountain  Creek: 

Al  ttie  downstream  corporate  limits - 

At  the  Camp  Wisdom  Road     

Bachman  Brancr) 
At  the  confluence  with  Elm  Fork  of  Tnnity  River, 
Approximately  200  feet  upstrean  ol  Hany  Nines 

Boulevard  - 

Joe's  Creek 

At  confluence  with  Elm  Fork  of  Tnnity  RiVer 

Approximately    i50  feet  downstream  ol  Inter- 

Slate  Route  35E  

Grapevine  Creek 
Al  the  confluence  with  Elm  Fork  of  Tnr-ity  Sivei 
Approximately  0  4  rmle  upstream  of  Ledt>enet 

Road  .,  

Farmers  Branch  Creek 
Approximately  170  leet  upstream  ol  St.  Louia- 

San  Francisco  Railroad  

Approximately  420  feel  upstream  of  St    Louis- 
San  Franasco  Railroad 
Approximately  670  fee!  downstream  of  Rawhide 

Creek  

Approximately  370  leet  downstream  of  Denton 

Dnve      

Approximately    100   feet  dommstream  of   Ford 
Road 
►Voooy  Branch. 
Approximately  150  leet  upstream  of  confluence 

with  Fivemile  Creek 
Approximately  100  leet  upstream  ol  Interstate 

Route  35E  

FniemUe  Creek 
Approximately  750  leet  downstream  of  the  con- 
fluence of  Alice  Branch    

Approximately  200  leet  downstream  ol  Rock- 
port  Drtve 

Stream  8C1 

Al  confluence  with  Mountain  Creek 

Approximately  0  4  rT«Se  upstream  with  Mountain 

Creek  ,. 

West  Fork  ol  Joe  s  Creek 
At  the  confluerv»  with  Joe  s  Creek 
Approximately  750  feet  downstream  ol  Manana 

Dnve   

Mapa  avallaMe  tor  Inapactton  at  the  Dty  H.all. 

1 500  Marina.  Dallas.  Texas 
Send  comments  to  The  Honorable  Annetto 
Strauss.  Mayor  ot  the  City  cfDatlas,  Dallas. 
Denton,  Collin,  Rockwall,  and  Kaufrnan  Coun- 
ties, City  Hall,  1500  Manila,  Dallas,  Texas 
75201 

Richardson  (city),  CoWn  and  Daltaa  Countlaa 
(FEMA  Docket  No.  7003) 

Duck  Creek 
Approximately  200  feet  downstream  of  dowrv 

stream  corporate  limits 

Approximately   1,000  feet  upstream  ol  Collins 

Boulevard - 

Rowieri  Creek: 
Approximately  1,100  feel  upstream  of  Dallas/ 

Collin  County  boundary 
Approximately  700  feet  upstream  ol  upstream 

corporate  limits « — --«— — 

Spnng  Creek: 

At  downstream  corporate  limits   

Approximately  200  leet  upstream  of  upstream 
corporate  limits 
Sl'sam  215  S 

At  downstream  corporate  Imvts 

Approxirrwtety    750    feet    upstream    Of    d0»m- 

stream  corporate  limits 

Stream  5812 
ApproKimalely  1.200  feel  upstream  ol  Watar- 

view  Dnve 

Approximately  150  loet  upstream  ol  t>ive  A 
Beck  Brancfi 


•424 

•445 

•433 
•466 

•426 

•426 

•426 

•426 

•439 

•439 

•441 

•443 

•456 
•456 
•466 

•479 
•486 

•471 
•483 
•434 

•434 
•426 
•430 


•593 
•628 

•504 
•517 
•550 
'594 
•556 
•569 


•663 

•679 


Source  3'  floodlit;  and  locat-o" 


#  Depth 
m  leet 
above 

around 

Eieva 

tior-  i-i 

feet 

(NGVD) 

moOlied 


At  confkjence  with  Rowlett  Creek  

Approximately  2.200  leet  upstream  ol  coi*u- 

ence 

M^a  avakaMa  for  Inapactton  at  the  City  Ha*. 

411    w    Arapano,   Room   204    Dty   Enginear's 
Office,  Richardson,  Tenas 


San  Antonto  Idty).  Basar  County  (FEMA 

Docket  No  6998) 

Mud  Creek 
Approximataly  1.200  feet  upstream  of  Bockhom 

Road  

Approximately    *  6    miies    upstream    of    Jonos 

Maltzoerger  Road  

Maps  avakaMa  for  Inapactton  at  the  Department 
of  Public  Wortis  Drainage  Engineenng.  14  w 
Commerce  Street  ■t^  Fiooi,  Sar.  Amono. 
Texas 


StephenvtUe  (dty).  Erath  County  (FEMA 
Docket  No.  7001) 

Tiibutsr^  Ic  Bosoue  River 
Approximately  80  feet  downsfeam  ol  ttie  P'ai- 

ne  Wind  Street  Bndge 

Approximately    i5C    feel    upstream    of    State 
Route  B  Bridge 
Mapa  avaHabla  for  inapactton  ai  the  City  Hall. 
354  North  Belknap  Slephenvill*   'exas 

WaxahacWa  (ctty).  Ellis  County  (FEM*  Oockat 
No.  7001) 

Uustaig  J'tv* 

Approximalety  5C  lee'  downstream  ol  FM  878 

Approximately    '  000    teet    upstream    ol    US. 
Route  77 
Maps  avaHaMa  for  Inapactlon  at  the  Cihr  Halt. 

City  Engineers  'Dffce   4C'  SoJ^  Rogers  Wax- 

ahachie.  Texas 


WISCONSIN 


Waupun  (Ctty).  Fond  du  Lac  and  Oodga 
Counttoa  (FEMA  Docket  No.  8«9() 

South  Branch  ol  me  Roc*  Rrver 
About  1  "X  feel  downst^ean-.  oi  Fond  du  Lac 

S'reei  

Just  downstream  o'  Wauour-  Dam      

About   2,480   feel   upstream   o<   confkjonca  ol 
Hams  Creek 
Hams  Creek 
At   confluence   wIt^   the   Sout^   Branch   of   the 

Rock  River  

Just  upstrean-  o"  Newtoo  Averwe ~ 

Mapa  avaHaMa  tor  Inapactton  al  tfia  Olflc«  el 
Flood  Plain  Administrator  City  of  Waupun  201 
East  Main  FO  Box  232  Waupun,  Wisconsin 
53963-0232 


•505 
•507 


•762 
•858 


•1.283 

•1.311 


•557 
•623 


•871 
•876 


•885 


•685 

•see 


Issued:  January  14, 1991. 
CM.  "Bud"  Schaucrte, 
Administrator.  Federal  Insurance 
Administration. 

[FR  Doc.  91-1794  Filed  1-24-91;  8  45  am] 
BILUNQ  CODE  8718-OMl 
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OePARTIdENT  OF  TRANSPORTATION 

Oaaat  Guard 

460FRPart67 

rcoo  St  006] 

RIN2115-AO30 

Documantitlon  of  Vassato; 
Racordatlon  of  Inatrumanta 

AOENCV:  Coast  Gtiard.  DOT. 
action:  Final  rule;  correction. 

tumtMWr.  The  Coast  Guard  is 
correcting  two  paragraphs  which 
appeard  in  rule  document  a&-008  (FR 
Doc.  91-421)  published  on  Thursday. 
January  10, 1991  at  56  FR  960. 

FOR  FURTHCR  mPOIIMATION  COWTACT 
Mr.  Thomas  L  Willis,  Chief.  Vessel 
Documentation  Branch,  Merchant 
Vessel  Inspection  and  Documentation 
Division.  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
(202)  287-1492. 

aUPPUMPITAWV  MTOfMA-noir  In  rule 
document  8^-008  published  at  56  FR  960 
on  January  10. 1991,  the  Coast  Guard 
inadvertently  omitted  assumptions  of 
chattel  and  preferred  mortgages  as 
instruments  eligible  for  filing  and 
recordation.  On  page  963,  the  word 
"assumptions"  should  have  followed  the 
word  "assignments"  in  5  67.29-1, 
paragraphs  (c)  and  (d). 

PART  IT-I  CORRECTED] 

1.  Section  87.2&-1  is  amended  by 
revising  paragraphs  (c)  and  [d]  to  read 
as  follows: 

S  67.29-1    IfwtniiMnU  •U«1W«  (or  fUtOfl 


(c)  Chattel  mortgages,  and 
assignments,  assumptions,  supplements, 
amendments,  subordinations, 
satisfactions,  and  releases  thereof; 

(d)  Preferred  mortgages,  and 
assignments,  assumptions,  supplements, 
amendments,  subordinations, 
satisfactions,  and  releases  thereof;  and 

•  •  •  t  • 

Dated;  January  17.  1991. 
|.0.  SipM. 

Rear  Admiral,  U.S.  Coast  Guard  Chief,  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

IFR  Doc.  91-1746  Filed  1-24-91:  8:45  am] 

MUJNO  COM  4t1»-14-ll 


QEMERAL  SERVICES 
ADMINISTRATION 

4SCFR  Parts  507  and  510 
[ATO  2600. 12A.  CHGE  201 

Ganeral  Services  Adntiniatration 
AcqulaHton  Regulation;  Use  of  ttie 
Metric  System  in  QSA  Procurements 

AQENCV:  Office  of  Acquisition  Policy. 

GSA. 

ACTION:  Final  rule^ ^^ 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  (APD  2800.12A)  (chapter  5).  is 
amended  to  add  section  507.103  to 
require  that  requirements  personnel 
consider,  in  the  acquisition  planning 
phase,  the  use  of  the  metric  system  in 
accordance  with  section  5164  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  GSA  Order.  GSA  Metric 
Program  (,'^DM  8000.1A)  and  the  GSA 
Metric  Transition  Plan  (55  FR  12904);  to 
revise  section  510.001  tu  add  definitions 
used  in  GSA's  Metric  Program;  and  to 
add  section  510.002  to  provide  policy  for 
using  metric  units  of  measurement  in 
solicitations.  The  intended  effect  is  to 
provide  guidance  to  GSA  contracting 
activities  and  to  encourage  industries  to 
make  the  conversion  to  the  International 
System  of  Units  (SI)  and  to  invite  them 
to  make  Federal  agencies  aware  of  their 
ability  to  supply  conforming  supplies 
and  services  in  metnc  units 
ei'itcriVE  date:  January  31. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  L.  Unfield.  Office  of  GSA 
Acquisition  Policy,  (202)  501-1224. 
IMPPUMEMTARY  INFORMATION: 

A.  Public  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
October  26. 1990  (GSAR  Notice  No.  5- 
309)  (55  FR  43149).  Public  comments 
were  received  from  S.D.  Sondall, 
Urbandale.  Iowa  and  the  Department  of 
Agriculture.  Comments  received  from 
various  GSA  offices  as  well  as  the 
public  comments  have  been  considered 
and  where  appropriate  incorporated  in 
the  final  rule. 

B.  Executive  Order  12291 

The  Director.  Office  of  Management 
and  Budget  (OMB).  by  memorandum 
dated  December  14, 1984.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

C  Regulatory  Flexibility  .\ct 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  GSA  certifies 
that  this  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities  because  it  is  intended  to  provide 
internal  guidance  to  GSA  contracting 
activities  to  satisfy  a  requirement  that 
Federal  agencies  review,  prepare  and 
revise  Federal  documents  and 
specifications  to  eliminate  barriers  to 
the  use  of  the  metric  system  in  Federal 
procurements.  Use  of  the  metric  system 
of  measurement  for  Federal  agency 
procurements  is  mandated  by 
September  3o,  1992,  to  the  extent 
economically  feasible,  by  section  5164  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which 
amended  the  Metric  Conversion  Act  of 
1975.  Consequently,  no  regulatory 
flexibihty  analysis  has  been  prepared. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  48  CFR  Parts  S07  and 
510 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 

parts  507  and  510  continues  to  read  as 
follows: 
Authority:  40  US.C  486(c). 

PART  507-{AMENDEOl 

2.  Section  507.103  is  added  to  read  as 
follows: 

SO7.103    Agency  head  responsibilities. 

The  head  of  the  contracting  activity 
(HCA)  shall  ensure  that,  during  the 
acquisition  planning  phase, 
requirements  personnel  consider  the  use 
of  the  metric  system  of  measurement 
consistent  with  15  U.S.C.  205  et  seq.  (See 
510.002).  GSA  Order,  GSA  Metric 
Program  (ADM  6000.1A)  and  GSA 
Metric  Transition  Plan.  Use  of  the  metric 
system  must  be  coordinated  with  the 
contracting  officer  and  be  consistent 
with  security,  operational,  economic 
technical,  logistical,  training,  and  safety 
requirements. 

PART  510M  AMENDED] 

3.  Section  510.001  is  revised  to  read  as 
follows: 

510.001    Definitions. 

Dual  systems  mean  the  use  of  both 
inch-pound  and  metric  systems.  For 
example,  an  item  is  designed,  produced, 
and  described  in  inch-pound  values  with 
soft  metric  values  also  shown  for 
information  or  comparison  purposes. 

Hybrid  systems  mean  the  use  of  both 
inch-pound  and  hard  metric  values  in 
specifications,  standards,  supplies,  and 
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services;  e.g..  an  engine  with  internal 
parts  in  metric  dimensions  and  external 
fittings  or  attachments  in  inch-pound 
dimensions. 

Metric  system  means  the  ■ 
International  System  of  Units 
established  by  the  General  Conference 
of  Weights  and  Measures  in  1960.  The 
units  are  listed  in  Federal  Standard 
376A.  "Preferred  Metric  Units  for 
General  Use  by  the  Federal 
Government." 

Soft  metric  means  the  result  of 
mathematical  conversion  of  inch-pound 
measurements  to  metric  equivalents  in 
specifications,  standards,  supplies,  and 
services.  The  physical  dimensions  are 
not  changed. 

Specification  Manager  means  an 
official  of  the  Federal  Supply  Service 
office  responsible  for  Federal  or  Interim 
Federal  Specifications  (or  the  program 
office  for  other  than  Federal 
specifications)  and  for  reviewing 
requests  for  a  deviation  from  a 
specification. 

4.  Section  510.002  is  added  to  read  as 
follows: 

510.002    Policy. 

(a)  The  Metric  Conversion  Act  of  1975, 
as  amended  by  section  5164  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (15  U.S.C.  205  et  seq.), 
designates  the  metric  system  of 
measurement  as  the  preferred  system  of 
weights  and  measures  for  U.S.  trade  and 
commerce  and  requires  by  September 
30, 1992,  each  Federal  agency,  to  the 
extent  economically  feasible,  to  use  the 
metric  system  of  measurements  in  its 
procurements,  grants,  and  other 
business-related  activities.  The  GSA 
Metric  Transition  Plan,  dated  March  27, 
1990,  describes  GSA's  comprehensive 
and  integrated  program  to  comply  with 
section  5164  and  GSA  Order  ADM 
8000.1  A. 

(b)  Consistent  with  the  policy 
expressed  in  GSA  Order  ADM  8000.1A, 
so''"itations  must  include  specifications 
ana  purchase  descriptions  stated  in 
metric  units  of  measurement  whenever 
metric  is  the  accepted  industry  system. 
If  metric  is  not  the  accepted  industry 
system,  the  head  of  Central  Office 
Services  responsible  for  nationwide 
programs  shall  ensure  that  policies 
promoting  and  encouraging  the  use  of 
soft  metric,  hybrid,  or  dual  systems  are 
developed,  except  when  to  do  so  would 
be  detrimental  to  the  program  mission. 
Whenever  possible,  commercially 
developed  metric  specifications  and 
internationally  or  domestically 
developed  voluntary  standards  using 
metric  measurements  must  be  adopted. 
While  an  industry  is  in  transition  to 
metric,  solicitations  must  include 


specifications  and  purchase  descriptions 
stated  in  soft  metric,  hybrid,  or  dual 
systems,  except  when  impractical  or 
inefficient. 

Dated:  January  11. 1991. 

Arthur  E.  Ronkovich, 

Acting  Associate  Administrator  for 
Acquisition  Policy. 

[FR  Doc.  91-1730  Filed  1-24-91;  8:45  am] 
BiLUNQ  cooE  eazo-ei-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  663 

(Docket  No.  901255-10111 
RIN  0648-AD73 

Pacific  Coast  Groundflsh  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Final  rule. 

SUMMARY:  NOAA  issues  this  rule  to 
designate  certain  management  measures 
as  "routine"  for  certain  species  and 
fishing  gears,  as  authorized  under 
amendment  4  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP),  and  to  establish  an  April  1 
opening  date  for  the  regular  target 
fishery  for  sablefish  caught  with 
nontrawl  gear.  The  routine  designation 
is  intended  to  allow  for  timely 
management  of  the  groundfish  resource 
while  providing  for  full  public  comment 
and  review  of  the  management 
decisions,  as  required  under  the 
Administrative  Procedure  Act.  The  April 
1  season  for  the  nontrawl  target  fishery 
for  sablefish  is  intended  to  reduce 
fishing  effort  early  in  the  year. 

EFFECTIVE  DATE:  January  18, 1991. 

addresses:  Mr.  Rolland  A.  Schmitten, 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way  NE.,  BIN  C15700.  Seattle,  WA 
98115-0070;  Mr.  E.  Charies  Fuilerton, 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service,  300  S.  Ferry 
Street,  Terminal  Island.  CA  90731-7415; 
or  the  Pacific  Fishery  Management 
Council,  Metro  Center,  suite  420,  2000 
SW.  First  Avenue,  Poriland,  OR  97201. 

for  further  information  contact: 

William  L.  Robinson  at  206-526-6140. 
Rodney  R.  Mclnnis  at  213-514-6199.  or 
the  Pacific  Fishery  Management  Council 
at  503-32&-6352. 


supplementary  information: 

Background 

Amendment  4  to  the  Pacific  Coast 

Groundfish  Fishery  Management  Plan 
(FMP)  was  approved  on  November  15. 
1990.  and  the  implementing  regulations 
were  filed  wUh  the  Office  of  the  Federal 
Register  on  December  31. 1990.  and 
became  effective  on  January  1. 1991.  The 
actions  taken  in  this  notice  are 
authorized  under  amendment  4,  and 
were  proposed  in  the  Federal  Register 
on  December  19. 1990  (55  FR  52055).  with 
a  request  for  comments  through 
December  28, 1990.  None  was  received. 
This  rule  includes  two  parts.  The  first 
announces  the  routine  designations  for 
certain  species,  gear  types,  and 
management  measures.  The  second 
establishes  an  opening  date  of  April  1 
for  the  regular  nontrawl  sablefish 
fishery. 

I.  Routine  Management  Measures 

Amendment  4  of  the  FMP  authorizes 
the  designation  of  certain  management 
measures  as  "routine,"  which  means 
that,  for  those  specific  species,  gear 
types,  and  management  measures. 
implementation  and  further  adjustment 
of  those  management  measures  may 
occur  after  consideration  at  a  single 
meeting  of  the  Pacific  Fishery 
Management  Council  (Council),  and 
after  publication  by  notice  in  the  Federal 
Register,  but  only  if  for  the  same 
purpose,  and  within  the  scope  of  the 
analysis  conducted,  when  the  action 
first  was  designated  as  routine. 
Individual  species  subject  to  routine 
management  measures  may  be  managed 
in  the  aggregate  without  designating  that 
aggregate  as  routine.  Routine 
designations  are  published  in  the 
Federal  Register  and  codified  in  the 
implementing  regulations  at  50  CFR 
663.23.  thus  informing  the  public  of  the 
species  and  gears  that  are  likely  to  have 
a  specific  management  measure 
imposed. 

At  its  September  1990  meeting,  the 
Council  recommended  routine 
designations  for  two  types  of  actions:  (1) 
Trip  landing  and  frequency  limits  for 
bocaccio,  Dover  sole,  and  thomyheads 
taken  with  commercial  gear;  and  (2)  trip 
landing  and  frequency  limits  for 
sablefish  caught  with  nontrawl  gear  to 
be  implemented  from  the  beginning  of 
the  fishing  year  until  the  regular  target 
fishery  is  scheduled  to  begin.  The 
rationale  for  these  designations  is  more 
fuUv  explained  in  the  proposed  rule  at 
55  FR  52055  (December  19.  1990).  The 
species,  gear  types,  and  types  of 
management  measures  designated  as 
routine  in  this  notice  are  the  same  as 
proposed.  However,  to  be  consistent 
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with  the  reguiatioiM  unplementing 
amendment  4,  the  final  rule  published  in 
this  notice  is  reformatted  and  the 
reasons  for  (he  routine  designation  ar« 
included  in  the  rule  at  50  CFR  663.23. 
these  reasons  were  presented  in  the 
preamble  but  not  tlie  codified  portion  of 
the  proposed  rule. 

II.  SabMUb— NoataMrt  C«ar 

This  notice  also  announces  a  delay 
until  April  1  of  the  regular  nontrawl 
sablefish  sesstm.  which  allows  the 
harvest  of  unrestricted  amounts  of 
sablefish  except  fer  trip  limits  to  protect 
juvenile  fiih.  Trip  limits  before  the 
opening  of  the  regtriar  season  are 
dissignated  as  a  routine  management 
measure:  in  a  aeparate  Fadeial  Register 
notice  nied  with  the  Office  of  the 
Fedend  fiepater  on  Decemtier  31. 1990,  a 
1.5W  pound  trip  limit  was  implemented 
on  lanuary  1.  IMl.  However,  the  date 
this  trip  limit  is  removed,  and  the  regular 
season  opens,  is  not  designated  as 
routine,  because  this  action  would  affect 
fleets  differently  aad  is  the  subject  of 
cooaidarable  public  interest. 

This  action  is  taken  in  accordance 
with  the  socio-economic  framework 
procedures  established  in  amendment  4. 
which  require  preparation  of  a  report 
containing  the  proposed  management 
neasure  and  the  reasons  it  is  preferred, 
a  description  of  other  viable  alternatives 
considered,  and  an  analysis  that 
addresses  how  the  proposed  action  will 
achieve  the  goals  and  objectives  of  the 
FMP,  likely  Impacts  on  other 
management  measures  and  other 
fisheries,  biological  and  economic 
impacts,  and  the  ability  of  the  preferred 
option  to  achieve  one  or  more  of  15 
factors  listed  in  the  Amendment.  The 
environmental  assessment,  which  was 
summarized  in  the  proposed  rule,  series 
as  this  report. 

Delay  of  the  regular  season  until  April 
1  is  intended  to  discourage  participation 
in  the  sablefish  fishery  by  large, 
nontrawl  vessels  capable  of  fishing  in 
rough  winter  weather.  Their 
participation  is  discouraged  to  maintain, 
to  the  extent  possible,  traditional 
harvest  opportunities  for  the  smaller 
vessels  that  harvest  sablefish  off  the 
coasts  of  Washington,  Oregon,  and 
California  between  January  1  and  March 
31.  In  recent  years,  an  increasing 
number  of  large  vessels  have  chosen  to 
fish  for  sablefish  off  Washington, 
Oregtm,  and  California  during  the  first  3 
months  of  the  year,  before  going  north  to 
fish  fnr  sablefish  off  Alaska.  This  has 
resulted  in  a  larger  portion  of  the 
nontrawl  sablefish  quota  being  taken 
before  the  beginning  of  the  traditional 
fishing  penod  for  many  of  the  smaller 
vessels  (which  tend  to  fish  for  sablefish 


later  m  the  year  when  weather  is 
calmer),  and  has  contributed  to  shorter 
seasons.  Disruption  of  the  harvesting 
opportunities  for  the  smaller  vessels  and 
of  the  coastal  economies  that  depend  on 
landings  from  these  vessels  is  expected 
to  be  minimized  by  an  April  1  opening  of 
the  regular  season,  in  large  part  because 
it  will  force  larger  vessels  to  choose 
between  the  sablefish  off  Alaska  or  off 
Washington.  Oregon,  and  California. 
Although  it  now  appears  that  the  Alaska 
season  will  be  changed  to  May  15 
instead  of  April  1.  effort  shifts  to  tbp 
fishery  off  Washington.  Oregon,  and 
California  are  expected  to  be  much  less 
severe  than  if  the  local  season  opened 
on  lanuary  1. 

Trip  landing  or  frequency  limits  to  be 
imposed  from  the  beginning  of  the  yoar 
until  the  start  of  the  regular  nontrawl 
sablefish  season  on  April  1  are 
published  in  the  Federal  Register  notice 
announcing  the  final  specifications  and 
management  measures  for  1991. 

ClassiQcatien 

This  rule  is  published  under  authority 
of  section  305(r)  of  the  Magnuson  Act, 
16  U.S.C.  18S5(g),  and  w;i8  prepared  at 
the  request  of  the  Council.  The  Assistant 
Administrator  for  Fishenes.  NOAA 
(Assistant  Administrator),  has 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  Pacific  coast  groundfish  fishery  and 
that  If  is  consistent  with  the  Magnuson 
Act  and  other  applicable  law.  The 
Assistant  Administrator  took  into 
account  the  data  and  comments 
received  during  the  November  Council 
meeting.  No  comments  were  received 
during  the  public  comment  period 
following  filing  of  the  proposed  rule. 

The  Administrative  Procedure  Act 
states  that  a  rule  will  not  be  effective 
until  30  days  after  publication  in  the 
Federal  Register  unless  the  Secretary  of 
Commerce  finds  and  publishes  with  the 
rule  good  cause  for  an  earlier  effective 
date  The  designation  of  routine 
management  actions  is  essential  in 
order  to  impose  trip  limits  on  Dover 
sole,  bocaccio.  thornyheads.  and 
sablefish  (caught  with  nontrawl  gear)  at 
or  near  the  beginning  of  the  year.  Dover 
sole  and  thornyheads  are  caught 
unavoidably  with  sablefish.  and  the 
Council  intends  to  manaRe  these  three 
species  as  a  unit  in  1991   If  the  trawl 
fisheries  for  Dover  sole  and  thornyheads 
cannot  be  managed  with  trip  landing 
and  frequency  limits  on  January  1.  1991, 
a  significant  target  fishery  on  Dover  sole 
and  thornyheads  can  be  expected, 
resulting  in  large  discards  of  sablefish. 
Similarly,  If  the  routine  designation  for 
nonrrawl  sablefish  is  not  established, 
there  will  be  no  basis  for  a  trip  limit  on 


the  nontrawl  target  fishery  for  that 
species;  a  major  reason  for  the  April  1 
delayed  evening  (and  the  small  trip  limit 
until  April  1)  is  to  reduce  fishing  effort 
on  sablefish  eariy  in  the  year.  Therefore, 
a  delay  in  implementation  would  resuh 
in  an  unrestricted  nontrawl  target 
fishery  for  sablefish  at  the  beginning  of 
the  year,  circumventing  the  intent  of  this 
rule.  Consequently,  these  actions  are 
taken  in  final  form,  effective  January  18, 
1991. 

The  portion  of  this  rule  that 
designates  certain  management 
measures  as  routine  is  not  expected  to 
aher  the  nature  or  intensity  of 
environmental  effects  as  considered  in 
the  supplemental  environmental  impact 
statement  (SEIS)  prepared  for 
amendment  4  or  for  the  current  FMP, 
and  thus  is  categorically  excluded  from 
the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10.  This  rule  provides  for 
timely,  inseason  adjustment  of  trip 
landing  and  frequency  limits  so  that 
landings  do  not  exceed  the  harvest 
guidelines  or  quotas  (which  are 
designed  to  prevent  overfishing),  while 
minimizing  the  impacts  on  the  fishing 
industry. 

The  rule  also  provides  for  delaying  the 
opening  of  the  nontrawl  sablefish  target 
fishery  until  April  1.  but  does  not  change 
the  amount  of  sablefish  that  may  be 
landed  during  the  year.  The  Council 
prepared  an  environmental  assessment 
(EA)  for  this  portion  of  the  rule.  You 
may  obtain  a  copy  of  the  EA  from  the 
Council  (see  ADDRESSES). 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
action  will  not  have  a  cumulative  effect 
on  the  economy  of  SlOO  million  or  more 
nor  will  it  result  in  a  major  increase  in 
costs  to  consumers,  industries, 
government  agencies,  or  geographical 
regions.  No  significant  adverse  impacts 
are  anticipated  on  competition, 
employment,  investments,  productivity, 
innovation,  or  competitiveness  of  U.S.- 
based  enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  ceriificd  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Kegulatory  Flexibility  Act.  5  U.S.C.  603 
et  seq.  This  conclusion,  as  it  applies  to 
the  designation  of  management 
measures  as  routine,  is  based  on  the 
regulatory  impact  review  and  the 
analysis  contained  in  amendment  4  and 
the  preamble  to  the  proposed  rule.  The 
trip  landing  and  frequency  limits  are 
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imposed  to  avoid  exceeding  the  harvest 
guidelines  for  bocaccio,  Dover  sole, 
thornyheads,  and  sablefish,  and  may 
need  rapid  adjustment  inseason  to 
minimize  discards  and  economic 
im.pacts  on  the  industry.  Although  there 
will  be  short-term  economic  costs  from 
reduced  harvest  guidelines  and  reduced 
landings  (which  will  be  announced  in  a 
separate  Federal  Register  notice),  long- 
term  ecoDomic  benefits  are  expected 
due  to  increased  flexibility  to  establish 
management  measures  that  will  reduce 
discards  and  wastage  and  that  are 
designed  to  extract  maximum  economic 
benefits  from  the  fishery  while 
maintaining  the  maximum  sustainable 
yield  from  the  resource. 

The  same  conclusion  also  is  reached 
for  the  delay  in  the  opening  of  the 
nontrawl  target  fishery  for  sablefish, 
based  on  the  analysis  in  the 
environmental  assessment  and  in  the 
preamble  to  the  proposed  rule.  While  six 
large  pot  vessels  may  experience  a 
significant  economic  impact  this  is  not  a 
substantial  Dumber  of  the  more  than  200 
nontrawl  sablefish  vessels  expected  to 
operate  in  1991.  The  General  Counsel  of 
the  Department  of  Commerce  has 
determined  that  this  action  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
therefore  a  regulatory  flexibility 
analysis  for  this  action  was  not 
prepared. 


This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

The  Council  determined  that  this  rule 
does  not  directly  affect  the  coastal  zone 
of  any  state  with  an  approved  coastal 
management  program. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
acsessment  under  Executive  Order 
12612. 

List  of  Subjects  fa  50  CFR  Part  663 

Administrative  practice  and 
procedure.  Fish,  Fisheries,  Fishing, 
Reporting  and  recordkeeping 
requirements. 

Dated;  January  18, 1991. 

WilBani  W.  Fox,  jr., 

Assistant  Administrator  for  Fisheries. 
National  Marine  fisheries  Sen-ice. 

For  the  reasons  set  forth  in  the 
preamble  and  in  the  proposed  rule  at  55 
FR  52055.  50  CFR  part  663  is  amended  as 
follows: 

PART  66^— PACrRC  COAST 
GROUMDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  aeq. 


2.  In  S  06123,  paragraphs  (b)(?)  ind 

(c)(l)(i)  (T].  (G).  and  [HI  are  added,  and 
the  period  at  the  end  of  paragraph 
(c)(l)(i)(E)  is  changed  to  a  semicolon,  to 
read  as  follows — 

§  663.23    Catcti  restrictions. 
*         «         •         •         • 

(b)  *  •  ♦ 

(2)  Nontrvn!  sablefish.  The  regular 
season  for  the  nontrawl  sablefish  fishery 
will  begin  on  April  1.  Prior  to  April  1, 
trip  landing  or  fretpienry  limits  will  be 
imposed  under  paragraph  (c)  of  this 
section  to  allow  for  bycalch  of  sablefish 
in  other  fisheries,  and  to  allow  very 
small  directed  fisheries  with  nontrawl 
gear.  Trip  landing  and  frequency  limits 
may  be  re-imposed  later  in  the  year 
under  paragraph  (c)  of  this  section.  Trip 
limits  to  protect  juvenile  sablefish  also 
may  be  imposed,  at  any  time  of  year, 
under  paragraph  (c)  of  this  section. 

(c)  •  *  • 
(1)  •  *  * 
(i)  *  •  * 

[F]  Dover  sole — all  gear — trip  landing 
and  frequency  limits; 

(G)  Thornyheads— all  gear — tnp 
landing  and  frequency  linuts; 

(H)  Bocaccio— -all  gear— tnp  landing 
and  frequency  limits. 
*         *        •        •        * 

[FR  Doc  91-1663  Filed  l-18-«:  2:45  am) 
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TNs  section  of  the  FEDERAL  REGfSTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  ruies  and 
reguiations.  The  purpose  of  these  notices 
IS  to  give  interested  persons  an 
opportunity  to  participate  m  the  rule 
making  prior  to  the  adoption  of  the  final 
ruies. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  831 
RIN  3206-AEOO 

CIvH  S«rvlc«  Rctlr«n>«nt  Syttetn 
Voluntary  Contributions  Accounts 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  proposing 
regulations  concerning  voluntary 
contributions  accounts  under  the  Civil 
Service  Retirement  System  (CSRS). 
These  regulations  would  restructure  the 
existing  regulations  governing  these 
accounts  and  expand  the  regulations  to 
address  the  payment  of  interest.  These 
changes  are  necessary  to  clarify  the 
existing  regulations. 
DATES:  Comments  must  be  received  on 
or  before  March  28, 1991. 
ADDRESSES:  Send  comments  to  Andrea 
Minniear  Farran,  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington.  DC  20044;  or  deliver  to 
OPM,  Room  4351, 1900  E  Street.  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman.  (202)  606-0775. 
extension  207. 

SUPPt^MENTARY  INFORMATION:  Section  • 
8343  of  title  5.  United  States  Code, 
provides  that  under  regulations 
prescribed  by  OPM.  employees  may 
make  voluntary  contributions  to  the 
Civil  Service  Retirement  and  Disability 
Fund.  Through  1984,  voluntary 
contributions  earned  3  percent  interest 
Starting  in  1985,  they  have  earned  a 
variable  rate  of  interest  based  on  the 
average  yield  of  new  Government 
securities  purchased  by  the  Fund  during 
the  previous  fiscal  year. 

In  light  of  the  higher  interest  rates 
now  earned  on  voluntary  contributions 
and  the  resultant  increase  in  the  number 


of  new  accounts  established,  we  are 
amending  our  regulations  to  include 
ruies  on  the  accrual  of  interest.  We  are 
also  taking  this  opportunity  to 
restructure  and  clarify  the  regulations 
generally. 

Until  recently,  the  small  number  of 
voluntary  contributions  accounts  did  not 
justify  automated  processing  of  these 
accounts.  The  procedures  for  crediting 
interest  to  these  accounts  were,  thus, 
designed  for  manual  processing  and 
recordkeeping.  These  proposed 
regulations  reflect  the  new  procedures 
for  automated  processing  of  voluntary 
contributions  accounts. 

Employees  who  transferred  to  FERS 
posed  special  problems.  FERS  does  not 
have  a  provision  similar  to  CSRS  for 
voluntary  contributions.  FERS 
employees  participate  in  the  Thrift 
Savings  Plan  which,  with  its  matching 
Government  contributions,  generally 
provides  a  larger  benefit  to  employees. 
These  regulations  provide  that 
employees  who  transfer  to  FERS  after 
establishing  voluntary  contributions 
accounts  under  CSRS  will  continue  to 
earn  interest  on  their  accounts  as  if 
under  CSRS,  but  they  may  not  make 
additional  contributions.  In  addition, 
transferees  who  retire  under  FERS  may 
elect  to  use  their  voluntary  contributions 
to  purchase  additional  annuity  at 
retirement. 

E.0. 12291.  Federal  Reflation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulations. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Part  831 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Firefighters,  Government  employees. 
Income  taxes,  intergovernmental 
relations.  Law  enforcement  officers. 
Pensions.  Retirement. 


U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 
Director. 

Accordingly.  OPM  proposes  to  revise 
subpart  D  of  5  CFR  part  831  to  read  as 
follows: 

PART  631— RETIREMENT 
Subpart  D— Voluntary  ContrltKitlona 

Sec. 

631.401  Purpose  and  scope. 

831.402  Definitions. 

831.403  Eligibility  to  make  voluntary 
contributions. 

831.404  Procedure  for  making  voluntary 
contributions. 

831.405  Interest  on  voluntary  contributions. 

831.406  Withdrawal  of  voluntary 
contributions. 

831.407  Purchase  of  additional  annuity. 
Authority:  5  U.S  C.  8343  and  8347. 

Subpart  D— Voluntary  Contributions 

§  831.401    Purpose  and  Mope. 

This  subpart  describes  the  procedures 
that  employees  and  Members  must 
follow  in  making  voluntary 
contributions  under  the  Civil  Service 
Retirement  System  (CSRS).  This  subpart 
also  describes  the  procedures  that  the 
Office  of  Personnel  Management  (OPM) 
will  follow  in  accepting  voluntary 
contributions,  crediting  interest  on 
voluntary  contributions  accounts,  and 
paying  benefits  based  on  voluntary 
contributions. 

§831.402    Definitions. 

In  this  subpart: 

Applicant  for  retirement  means  a 
person  who  is  currently  eligible  to  retire 
under  CSRS  on  an  immediate  or 
deferred  annuity,  and  who  has  filed  an 
application  to  retire  that  has  not  been 
finally  adjudicated. 

Balance  means  the  amount  of 
voluntary  contributions  deposited  and 
not  previously  withdrawn,  plus  earned 
interest  on  those  voluntary 
contributions,  less  any  amount  paid  as 
additional  annuities  (including  any 
amount  paid  as  survivor  annuity)  based 
on  the  voluntary  contributions. 

CSHS  means  the  Civil  Service 
Retirement  System  as  described  in 
subchapter  III  of  chapter  83  of  title  5. 
United  States  Code. 

Eligible  individual  means  a  person 
eligible  to  make  voluntary  contributions 
under  §  831.403. 
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Voluntary  contributions  means 
contributions  to  the  Civil  Service 
Retirement  and  Disability  Fund  under 
section  8343  of  title  5.  United  States 
Code. 

§831.403    EnglbHIty  to  make  vohmtary 
cuiiti  Rnjttons. 

(a)  Voluntary  contributions  may  be 
made  only  by — 

(1)  Employees  or  Members  currrntly 
subject  to  CSRS,  and 

(2)  Applicants  for  retirement. 

(b)  Voluntary  contributions  may  not 
be  accepted  from  an  errployee,  Member, 
or  applicant  for  retirement  who— 

(1)  Has  not  deposited  amounts 
covering  all  civilian  service  performed 
by  him  or  her  or 

(2)  Has  previously  received  a  refund 
of  voluntary  contributions  and  who  has 
not  been  reemployed  subject  to  CSRS 
after  a  separation  of  more  than  3 
calendar  days. 

(c)  An  employee  or  Member  covered 
by  the  Federal  Employees  Retirement 
System  (FERS).  including  an  employee 
or  Member  who  elected  to  transfer  or 
was  automatically  plated  in  FERS,  may 
not  open  a  voluntary  contributions 
account  or  make  additional 
contributions  to  an  existing  voluntary 
contributions  account. 

§831.404    Procedure  for  making  voluntary 
contrlbuOont. 

(a)  To  make  voluntary  contributions 
to  the  Civil  Service  Retirement  and 
Disability  Fund,  an  eligible  individual 
must  first  apply  on  a  form  prescribed  by 
OPM.  OPM  will  establish  a  voluntary 
contributions  account  for  each  eligible 
individual  who  elects  to  make  voluntarv' 
contributions  and  notify  the  eligible 
individual  l)iat  a  voluntary  contributions 
account  has  been  established.  An 
eligible  individual  may  not  make 
voluntary  contributions  until  notified  by 
OWwl  that  an  account  has  been  so 
established. 

(b)  After  receiving  notice  from  OPM 
under  paragraph  (a)  of  this  section,  an 
eligible  individual  may  forward 
voluntary  contributions  to  the  Office  of 
Personnel  Management,  at  the  address 
designated  for  that  purpose.  Voluntary 
contributions  must  be  in  the  amount  of 
$25  or  multiples  thereof,  by  money 
order,  drafl,  or  check  payable  to  OPM. 

(c)  The  total  vohmtary  contribution 
may  not  exceed,  as  of  the  date  any 
contribution  is  made,  10  percent  of  the 
aggregate  basic  pay  received  by  the 
eligible  individual. 

(1)  Employees  are  responsible  for  not 
exceeding  the  10  percent  limit.  OPM 
do«8  not  check  incoming  contributions 


to  see  if  the  employee  has  exceeded  the 
10  percent  limit. 

(2)  When  the  employee  retires  or 
withdraws  the  voluntary  contributions, 
OPM  will  check  to  see  if  the  10  percent 
limit  has  been  exceeded. 

(3)  If  the  employee  makes  voluntary 
contributions  in  excess  of  the  10  percent 
limit.  OPM  will  refund  without  interest 
any  amount  that  exceeds  the  10  percent 
limit. 

§  831.405    Interest  on  voluntary 
conlrftHBone. 

(a)  Interest  on  voluntary  contributions 
is  computed  under  §  831.105. 

(b)  Voluntary  contributions  begin  to 
earn  interest  on  the  date  deposited  by 
OPM. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  voluntary 
contributions  stop  earning  interest  on 
the  earliest  of — 

(l)The  date  when  OPM  authorizes 
payment  of  the  balance; 

(2)  The  date  when  the  employee  or 
Member  separates  or  transfers  to  a 
position  not  subject  to  CSRS  or  FERS;  or 

(3)  The  date  when  the  employee 
transfera  to  a  retirement  system  other 
than  CSRS  or  FERS. 

Id)  If  an  employee  separates  with 
entitlement  to  a  deferred  annuity  and 
either  dies  without  withdrawing  his  or 
her  voluntary  contributions  or  uses  his 
or  her  voluntary  contributions  to 
purchase  additional  annuity,  voluntary 
contributions  stop  earning  interest  on 
the  earlier  of — 

(1)  The  date  when  the  former 
employee  or  Member  dies:  or 

(2)  The  commencing  date  of  the 
former  employee's  or  Member's  deferred 
annuity. 

§  83 1 .406    Wtthdrswsl  of  voluntary 
ccntrtbutkons. 

(a)  Before  receiving  additional  annuity 
payments  based  on  the  voluntary 
contributions,  a  person  who  has  made 
voluntary  contributions  may  withdraw 
the  balance  while  still  an  employee  or 
Member,  or  after  separation, 

(b)  A  person  entitled  to  payment  of 
lump-sum  benefits  under  the  CSRS  order 
of  precedence  set  forth  in  section  8342(c) 
of  title  5.  United  States  Code,  is  entitled 
to  payment  of  the  balance,  if  any  on  the 
death  of — 

(1)  An  employee  or  Member 

(2)  A  separated  employee  or  Member 
who  has  not  retired; 

(3)  A  retiree,  unless  a  survivor  benefit 
is  payable  based  on  an  election  under 

§  831.407;  or 

(4)  a  person  receiving  a  survivor 
annuity  based  on  voluntary 
contributions. 


§831.407    Pwchuaa  1  addWonal  annutty. 

(a)  At  the  time  of  retirpment  undiT 
CSRS  (or  under  FERS.  if  transferred 
from  CSRS1.  a  person  may  use  the 
balance  of  a  vciuniary  contributions 
account  tn  nuri.nase  one  of  the  following 
types  of  additional  annuity: 

(1)  Annuity  without  survivor  benefit; 
or 

(2)  Reduced  annuity  payable  dunng 
the  life  of  the  employee  or  Member  with 
one-half  of  the  reduced  annuity  to  be 
payable  after  his  or  her  death  to  a 
person,  named  at  time  of  relirement 
during  the  life  of  the  named  person. 

(b)  Any  natural  person  may  be 
designated  as  survivor  under  paragraph 
(a)(2)  of  this  section. 

(c)  If  the  applicant  for  retirement 
elects  an  annuity  without  survivor 
benefit  each  $100  credited  to  his  or  her 
voluntary  contributions  account 
including  interest  purchases  an 
additional  annuity  at  the  rate  of  $7  per 
year,  plus  20  cents  for  each  full  year,  if 
any.  be  or  she  is  over  age  S5  al  dale  of 
retirement. 

(d)  If  the  apHfcant  for  retirement 
elects  an  annuity  with  survivor  benefit, 
each  SlOO  credited  to  his  or  her 
voluntary  contnbutions  account 
including  interest  purchases  addiliona! 
annuity  at  the  rate  of  S7  per  year  plus  20 
cents  for  each  full  year,  if  any  he  or  she 
is  over  age  55  at  dale  of  retirement, 
multiplied  by  the  following  percentage; 

(1)  Ninety  percent  of  such  amount  if 
the  named  person  is  the  same  age  or 
older  than  the  applicant  for  retirement, 
or  is  less  than  5  years  younger  than  the 
applicant  for  retirement 

(2)  Eighty-five  percent  if  the  named 
person  is  5  but  less  than  10  years 
younger, 

(3)  Eighty  percent  if  the  named  person 
is  10  but  less  than  15  years  younger. 

(4)  Seventy-five  percent  if  the  named 
person  is  15  but  less  than  20  years 
younger; 

(5)  Seventy  percent  if  the  named 
person  is  20  but  less  than  25  years 
younger; 

(6)  Sixty-five  percent  if  the  named 
person  is  25  but  less  than  30  years 
younger  and 

(7)  Sixty  percent  if  the  named  person 
is  30  or  more  years  younger. 

[FR  Doc.  91-1720  fijed  1-24-91:  845  amj 
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OEPARTMENT  OF  AGRICULTURE 

Agricultural  llarfceting  Service 

7  CFR  Parts  31  and  32 

(Nal.S-90-1111 

Standard*  for  Qradee  of  Wool  and 
Wool  Top  and  Mohair  and  Mohair  Top 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTKMl:  Proposed  rule. 

summany:  This  proposed  rule  would 
combine  the  existing  standards  for  wool 
and  wool  top  and  also  combines  the 
standards  for  mohair  and  mohair  top. 
This  proposal  would  thereby  eliminate 
the  existing  duplication  of  definitions 
and  equipment  descriptions  within  the 
standards.  However,  the  actual 
standards  to  be  applied  to  wool  and 
wool  top.  and  mohair  and  mohair  top.  as 
well  as  the  procedures  and  equipment 
used  to  determine  the  grades  of  wool 
and  wool  top.  and  mohair  and  mohair 
top.  remain  unchanged.  Additionally, 
this  proposed  rule  would  update  Agency 
and  Division  names  and  increase  the 
costs  of  samples  for  wool  and  wool  top, 
and  mohair  and  mohair  top  to  reflect 
increased  costs  in  the  preparation 
thereof. 

DATES:  Comments  must  be  received  on 
or  before  February  25, 1991. 
ADDRESSES:  All  persons  who  wish  to 
submit  data,  views,  or  comments  on  this 
proposal  are  invited  to  submit  them  in 
writing  to  the  Livestock  and  Meat 
Standardization  Branch:  Livestock  and 
Seed  Division:  Agricultural  Marketing 
Service:  room  2803.  South  Bldg.:  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
Comments  must  be  signed  and  include 
the  address  of  the  sender,  and  should 
bear  reference  to  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register.  Since  the  comments  will  be 
considered  in  connection  with  this 
proposal,  they  should  include  definitive 
information  which  explains  and 
supports  the  sender's  views.  All  written 
submissions  will  be  made  available  for 
public  inspection  at  the  Livestock  nnd 
Meat  Standardization  Branch:  Livestock 
and  Seed  Division:  Agricultural 
Marketing  Service:  room  2603,  South 
Bldg..  during  regular  business  hours. 
FON  FURTHER  INFORMATKMi  CONTACT: 
Keith  L  Padgett.  Officer-ln-Charge: 
Livestock  and  Meat  Standardization 
Branch:  Livestock  and  Seed  Division: 
Agricultural  Marketing  Service:  U.S. 
Department  of  Agriculture:  711  "O" 
Street.  Greeley.  CO  80631,  phone  (303) 
353-9750. 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  proposed  rule  revises  the 
standards  for  grades  of  wool  and  wool 
top  and  mohair  and  mohair  top.  has 
been  reviewed  under  Executive  Order 
No.  12291  and  Departmental  Regulation 
1512-1  and  has  been  designated  as  a 
"nonmajor"  rule  pursuant  to  sections 
1(b)  (1),  (2).  and  (3)  of  that  order 
because:  (1)  It  would  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  it  would  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions:  and  (3) 
it  would  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Effect  on  Small  Entities 

This  action  was  reviewed  under  the 
Regulatory  FlexibiHty  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  The  Administrator  of 
the  Agricultural  Marketing  Service  has 
determined  that  this  proposed  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  RFA.  This  proposed  rule 
would  combine  the  standards  for  wool 
and  wool  top  and  for  mohair  and  mohair 
top  to  avoid  duplication  of  definitions 
and  descriptions  of  grading  procedures. 
The  proposed  increase  in  the  cost  of 
samples  would  not  have  a  significant 
impact  upon  small  entities  and 
represents  the  first  increase  in  the  price 
of  samples  since  January  1. 1966. 
Further,  the  grading  services  are  not 
mandatory  but  are  provided  on  a 
voluntary  basis. 

Background 

Under  the  Agricultural  Marketing  Act 
of  1946,  as  amended  (7  U.S.C.  1621  et 
seq.),  the  Department  of  Agriculture  is 
responsible  for  providing  meaningful 
and  useful  grade  standards  to  facilitate 
the  marketing  of  agricultural  products. 
The  Act  directs  the  Secretary  of 
Agriculture  to  develop  and  improve 
standards  for  quality,  condition, 
quantity,  and  grade;  and  recommend 
and  demonstrate  such  standards  in 
order  to  encourage  uniformity  and 
consistency  in  commercial  practice.  7 
U.S.C.  1622(c).  The  Act  also  directs  the 
Secretary  to  inspect,  certify,  and  identify 
the  class,  quality,  and  condition  of 
agricultural  products  so  that  they  may 
be  marketed  to  the  best  advantage,  that 
trading  may  be  facilitated,  and  that 
consumers  may  be  able  to  obtain  the 


quality  of  product  they  desire,  but  no 
person  is  required  to  use  the  service.  7 
U.S.C.  1622(h). 

This  proposal,  which  would  combine 
the  standards  for  grades  of  wool  and 
wool  top  and  for  mohair  and  mohair  top 
would  eliminate  the  existing  duplication 
of  definitions  and  equipment 
descriptions  written  in  the  standards, 
but  would  not  result  in  a  change  in  the 
actual  standards,  nor  in  the  procedures 
for  the  application  of  the  standards,  nor 
in  the  equipment  to  be  used.  The 
proposal  would  also:  (1)  Update  the 
name  of  the  Agency  and  Division  where 
appropriate,  and  (2)  combine  the 
equipment  descriptions  and  add 
definitions  of  terms  where  appropriate. 
It  is  also  proposed  that  S  31-401.  5  31.402. 
5  32.401  and  §  32.402  be  amended  to 
increase  the  prices  for  official  samples 
of  the  grades  of  wool  and  wool  top  and 
mohair  and  mohair  top. 

It  is  proposed  that  the  cost  of  a 
complete  set  of  standard  samples  for 
wool  grades  be  increased  from  $22.00  to 
$60.00  and  for  wool  top  grades  from 
$42.00  to  $90.00,  delivered  to  any 
destination  in  the  United  States  and 
from  $24.00  to  $65.00  (wool)  and  $44.00 
to  $95.00  (wool  top),  delivered  to  any 
destination  outside  the  United  States.  It 
is  proposed  that  the  cost  of  an 
individual  standard  sample  be  increased 
from  $2.00  to  $6.00  (wool)  and  from  $3.00 
to  $8.00  (wool  top),  delivered  to  any 
destination  in  the  United  States  and 
from  $2.50  to  $8.00  (wool)  and  $3.50  to 
$10.00  (wool  top),  delivered  to  any 
destination  outside  the  United  States.  It 
is  proposed  that  the  cost  of  a  complete 
set  of  standard  samples  for  mohair 
grades  be  increased  from  $22.00  to 
$60.00  and  for  mohair  top  grades  from 
$27.00  to  $90.00,  delivered  to  any 
destination  within  the  United  States  and 
from  $25.00  to  $65.00  (mohair)  and  $30.00 
to  $95.00  (mohair  top),  delivered  to  any 
destination  outside  the  United  States.  It 
is  also  proposed  that  the  cost  of  an 
individual  standard  sample  be  increased 
from  $2.50  to  $6.00  (mohair)  and  from 
$3.00  to  $10.00  (mohair  top),  delivered  to 
any  destination  within  the  United  States 
and  from  $3.00  to  $8.00  (mohair)  and 
$3.50  to  $12.00  (mohair  top),  delivered  to 
any  destination  outside  the  United 
States.  The  current  prices  do  not  meet 
costs,  including  the  cost  of  preparation 
and  delivery.  The  cost  of  the  samples 
will  continue  to  be  borne  by  the  users. 

List  of  Subjects  in  7  CFR  Part  31 

Wool  top  grades,  grading  procedures, 
cost  of  samples. 
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List  of  Subjects  in  7  CFR  Part  32 

Mohair  and  Mohair  top  grades, 
grading  procedures,  cost  of  samples. 

For  the  reasons  set  forth  in  the 
Preamble,  7  CFR  parts  31  and  32  are 
revised  as  follows: 

PART  31-WOOL  STANDARDS 

Otflcial  Standards  of  the  United  States  for 
Grades  of  Wool  and  Wool  Top 

Sec. 

31.0    Official  wool  grades. 

31.100    Official  wool  lop  grades. 


Definitions 

31.200 


31.201 


Meaning  of  words. 
Terms  defined. 


Methods  for  Determining  Grade  of  Wool 
and  Wool  Top 

31.202  General. 

31.203  Inspection  method. 

31.204  Measurement  method. 

31.205  Interpretation. 

Samples  Representative  of  Official  Grade 
Standards  of  ttie  United  States  for  Wool 
and  Wool  Top 

31.400  Standard  Samples  for  Wool  and 
Wool  Top  Grades;  Method  of  Obtaining. 

31.401  Cost  of  Standard  Samples  for  Wool 
Grades. 

31.402  Cost  of  Standard  Samples  for  Wool 
Top  Grades. 

Authority:  Sees.  1-3,  45  Stat.  593  as 
amended,  594  as  amended,  Sees.  203,  205,  60 
Stat.  1087  as  amended.  1090  as  amended  |7 
U.S.C.  415b-415d,  1622, 1624). 


Official  Standards  of  the  United  States 
for  Grades  of  Wool  and  Wool  Top 

§31.0    Official  wool  grades. 

The  official  grades  of  wool  and  the 
specifications  for  each  shall  be  those  set 
forth  in  Table  1.  However,  wool  which 
qualifies  for  any  of  the  grades  finer  than 
grade  80s  through  grades  36s  on  the 
basis  of  its  average  fiber  diameter  shall 
be  reduced  in  grade  to  the  next  coarser 
grade  if  its  standard  deviation  in  fiber 
diameter  exceeds  the  maximum 
sper'tied  for  the  grade  to  which  the 
average  fiber  diameter  corresponds. 
Although  the  standards  as  defined  in 
this  paragraph  are  developed 
specifically  for  grease  wool  they  are 
applicable  also  to  wool  in  the  pulled  or 
scoured  state,  or  to  wool  in  the  form  of 
card  sliver. 

Table  1.— Specifications  for  the 
Official  Grades  of  Wool 

[fiber  Diameter] 


Grade 

Limrts  fOf 

average 

diameter 

(>tm) 

Maximum 
standard 
deviation 

AppfOxi- 

mate 
numt)er 
olfitjer 
measure- 
ments ' 

Finef  than 
80s. 

60s 

70s 

Under  17.70 

17.70-19.14.. 
19.15-20.59. 
20.60-22.04 
22.05-23  49 
23.50-24.94 .. 
24.95-26.39 
26.40-27.84 ,. 

3.59 

4.09 
4.59 
5.19 
5.89 
6.49 
7.09 
759 

400 

400 

400 

648...„ 

62s 

600 
800 

60s  

800 

58s 

1,000 

56s 

1,200 

Table  1  .—Specifications  for  the 
Official  Grades  of  wool— Continued 

[Fiber  Diameter] 


Grade 

Limits  tor 
average 

diameler 

Maximum 
standard 
deviation 

Approxi- 
mate 
number 
o(  hber 
measure- 
rr>ents  ' 

54s 

1 
27  85-29  29 
29  30-30  99  . 

31  00-32  69 

32  70-34  39 
34  40-36  19 
36  20-38  09 
38  10-40  30.. 
Over  40  20.... 

819 

8  69 
909 

9  59 

10  09 
1069 

11  19 

1,400 

50s 

1,600 

♦8s 

1,800 

46s 

2,000 

44s 

2.200 

40s 

2,400 

36s „.„ 

Coarser  than 
36s 

2.600 
2,600 

I  The  numt)er  ot  fibers  to  measure  !or  each  test 
shall  be  the  nurnber  needed  to  attain  confidence 
limits  of  the  m«an  within  '  0  40  miaometer  at  a 
probability  of  95  percent  The  approximate  number 
ot  fibers  for  tfie  grades  listed  above  may  serve  as  a 
guide  to  the  number  o'  measurements  needed  lo 
meei  the  reguirec  cor^fiOence  limits 


§  31.100    Official  Wool  Top  Grades. 

The  official  grades  for  wool  top  and 
the  specifications  for  each  shall  be  those 
set  forth  in  Table  2.  However,  wool  top 
which  qualified  for  a  grade  on  the  basis 
of  its  average  fiber  diameter  but  does 
not  meet  the  fiber  diameter  dispersion 
requirements  for  that  grade,  shall  be 
assigned  a  dual  grade  designation.  In 
such  case,  the  first  designation  shall 
indicate  the  grade  based  on  the  average 
fiber  diameter  and  the  second 
designation  shall  be  that  of  the  next 
coarser  grade. 


Grade 


Table  2.— Specifications  for  the  Official  Grades  of  Wool  Top 

[Fitier  Diameter  Dispersion  Percent  '] 


Limits  for 
average  diameter 


25  >im  and 

under 
minimum 


Finer  than  80s 

80s 

708 ™. 

648 

62s 

60s 

588 

S6s 

548 

508 

48s 

468 

448 

408.™™ 

38s 

Coarser  ttian  36s 


Under  18.10. 
18.10-19.59.. 
19.60-21.09.. 
21.10-22.59.. 
22.60-24.09  . 
24.10-2559  . 
25.60-27  09  . 
27.10-28  59 
28.60-30.09. 
30.10-31  79.. 
31.80-33.49 
33.50-35.19 
35.20-37  09 
37.10-38.99 
39.00-41.29. 
Over  41  29... 


95 
B1 
63 


30  ^l'^r\  and 

under 

minimum 


40  M-m  and 

under 
minimum 


92 
86 
80 
72 
62 
54 
44 


75 
68 
62 
54 


25  1  iim 
and  over 

maximum 


30  1  fim 
and  over 

maximum 


5 

9 

17 


1 

1 

3I-' 

8 
14 
20 
28 
38 
46 
56 


40  1  urn  and  I 
over 

maximum 


50  1  Jim 
and  over 
maximum 


1 

1.5 

2 


25 
32 
38 
46 
56 


60  1  Jim 

and  over 
maximum 


Approxi- 
mate No  of 
fitier 
measure- 
ments 


400 
400 
400 

600 
800 
800 
1,000 
1.200 
1,400 
1.600 
1,800 
2,000 
2.200 
2  400 
2.600 
2,600 


•  The  2nd  maximum  percent  shown  for  any  grade  is  a  part  of.  and  not  in  addition  to.  the  1st  maximum  percent  In  each  grade,  the  minimum  percent  and  the  1  si 

"^^'^Th^  number  onlibere  to  meP<:iirB  inr  each  test  shall  be  the  number  needed  to  attain  confidence  lirrwts  ol  the  meat  within  -  0  40  f^cormeter  ata  P'«'a^"V  o* 
lercent.  The  approximate  number  of  fibers  for  the  grades  listed  above  may  sen/e  as  a  guide  to  the  number  of  measurements  needed  to  tr^eet  me  reouieo 


95  percent.  The  approximate 
confidence  limits 
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DefiidtiaM 


IS1.700    UMnIng  of  words. 

Words  used  In  this  part  in  the  singular 
form  shall  be  deemed  to  import  the 
plural  and  vice  vena,  as  the  case  may 
demand. 

ii^JO^    Terms  dsflnod. 

For  the  purposes  of  this  part,  unless 
the  context  otherwise  requires,  the 
foUowing  terms  shall  be  construed 
respectivelT  to  mean: 

(a)  Administrator.  The  Administrator. 
or  any  officer  or  employe*  of  the 
A^icultural  Marketing  Service  to  whom 
aatiwrity  hat  heretofore  been  delegated 
or  to  whom  authority  may  hereafter  be 
delegated,  to  act  the  iu  ihe 
Adiniiiistrator'B  stead. 

(b)  Agricultural  MaHieting  Service. 
Thw  Agricultural  Marketing  Service  of 
the  Department. 

(c)  Average  Fiber  Diameter.  The  sum 
of  the  Individual  fiber  diameter 
measurements  divided  by  the  number  of 
fibers  measured,  as  described  in 

5  31.aH{bK6W7). 

(d)  Bulk  Sample.  A  quantity  of  grease 
wool  selected  for  use  in  the  preparation 
of  standard  samples. 

(e)  Card  Sliver.  Wool  that  has  been 
scoured  and  carded  and  formed  into  a 
continuous,  untwisted  strand  of  loosely 
assembled  fibers. 

(f)  Core  Sampling.  A  method  of  coring 
a  package  of  wool  by  means  of  special 
tools  to  obtain  a  representative  sample 
according  to  the  appropirate  procedures 
described  in  i  31.204(a](l]. 

(g)  Department  The  United  States 
Department  of  Agriculture. 

(h)  Director  The  Director  of  the 
Diviaioo,  or  any  officer  of  employee  of 
the  Division  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Director's  stead. 

(i)  Division.  The  Livestock  and  Seed 
Division  of  the  Agricultural  Marketing 
Service. 

(j)  Fineness.  Average  fiber  diameter. 

(k)  Fleece.  The  wool  of  one  sheep 
obtained  by  shearing. 

(1)  Grade.  A  numerical  designation  of 
fineness  based  on  average  fiber 
diameter  and  variation  of  fiber  diameter 
described  as  standard  deviation  in  wool 
and  dispersion  of  fiber  diameter  in  wool 
top.  It  does  not  include  characteristics 
such  as  length,  crimp,  strength, 
elasticity,  luster,  hand,  and  color,  all  of 
which  affect  the  spinability  of  wool  and 
the  properites  of  the  yam  and  fabric  and 
which  are  usually  referred  to  as 
"quality."  Neither  does  it  apply  to  wool 
by  geographic  origin,  breed  or  sheep, 
manner  of  preparation  for  market,  or  a 
combination  of  characteristics  which 


makes  wool  appropriate  for  s  specific 
use.  These  are  usually  referred  to  as 
"type." 

(m)  Grease  Wool.  Wool,  as  obtained 
from  living  sheep. 

(n)  Hand  Sampling.  A  method  of 
drawing  by  hand  many  small  handfuls 
of  wool  to  obtain  a  representative 
sample  according  to  the  appropriate 
procedures  described  in  i  31.204(aKl). 

(0)  Lot  The  entire  quantity  of  wool 
constituting  the  subject  of  consideration 
or  test  For  top  a  test  lot  shall  not 
exceed  20JXXt  pounds  (9,000  kilograms). 

(p)  Major  Sort  The  ffease  wool  of  one 
grade  that  is  greater  by  weight  than  any 
other  grade  in  a  fleece. 

(q)  Micrometer  (Micron).  A  unit  of 
linear  measurement  equal  to  l/l.OOO 
millimeter  or  1/25,400  inch. 

(r)  Pulled  Wool.  Wool  obtained  form 
the  pelts  of  slaughtered  sheep  by  pulling 
or  similar  means  after  subjecting  the 
pelt  to  sweating,  the  use  of  a  depilatory, 
or  other  auxihary  treatment  to  loosen 
the  wool  fibers  from  the  skin. 

(s)  Sample.  A  portion  of  a  lot  which  is 
taken  for  testing. 

(1)  With  respect  to  wool  obtained  as 
described  in  {  31.204(a)(1); 

(2)  With  respect  to  wool  top,  four 
sections  (test  specimens)  obtained  as 
described  in  S  31.204(a)(2). 

(t)  Scoured  Wool.  Wool  from  which 
the  bulk  of  the  impurities  have  been 
removed  by  washing  in  warm  water, 
soap  and  alkali  or  by  an  equivalent 
process. 

(u)  Skirted  Fleece.  A  fleece  from 
which  the  belly,  britch  and  stained 
portions  have  been  removed. 

(v)  Sorted  Wool.  Wool  removed  from 
various  parts  of  fleeces  and  combined 
into  different  groups  or  sorts,  each  of 
which  is  closely  similar  in  fineness, 
length,  and  other  qualities. 

(w)  Standards.  The  official  standards 
of  the  United  States  for  grades  of  wool 
and  wool  top. 

(x)  Standard  Samples.  Physical 
samples  representative  of  the  standards. 

(y)  Test  A  determination,  by 
measurement,  of  the  average  fiber 
diameter  and  variation  of  fiber  diameter 
in  test  specimens  of  wool,  in  accordance 
with  the  procedures  provided  in 
i  31.204(b)(5).(6),(7). 

(z)  Test  Specimen.  A  representative 
portion  of  the  sample  obtained  and 
prepared  as  described  in  S  31.204(a). 

(aa)  Wool.  The  fiber  from  the  fleece  of 
sheep. 

(bb)  Wool  Top.  A  continuous 
untwisted  strand  of  scoured  wool  fibers 
from  which  the  shorter  fibers — noils — 
have  been  removed  by  combing. 


Methods  for  delenwikii  Grade  of  Wool 
and  Wool  Top 

§31.202    OsiwraL 

The  official  standards  of  the  United 
States  for  grades  of  wool,  as  defined  in 
S  31.0,  and  for  grades  of  wool  top  as 
defined  in  $  31.100  shall  be  the  basis  for 
grade  determtnation.  Grade  may  be 
determined  by  inspection  or 
measurement  Both  methods  for 
determining  grade  shall  be  official: 
however,  if  the  grade  as  determined  by 
inspection  differs  from  that  determined 
by  measurement  the  grade  determined 
by  measurement  shall  prevail. 

§31.203    Inspection  mstitod. 

Determination  of  the  grade  of  wool  or 
wool  top  by  inspection  will  be 
accomplished  by  comparing  the  fineness 
of  fibers  of  a  sample' of  the  lot  to  be 
graded  with  the  fibers  of  corresponding 
standard  wool  samples  certified  by  the 
Department  as  representative  of  the 
official  grades.  The  grade  assigned  the 
lot  shall  be  that  of  the  standard  wool 
sample  which  most  nearly  matches  the 
wool  being  graded. 

§  31.204    Msasursmant  nwthod. 

Determination  of  the  grade  of  wool  by 
measurement  will  be  accomplished  by 
comparing  the  measured  average  fiber 
diameter  and  variation  of  the  fiber 
diameter  »vith  the  specifications  of  the 
Official  Standards  fo  the  United  States 
for  Grades  of  Wool  in  |  31.0  and  for 
Grades  of  Wool  Top  in  S  31.100.  This 
determination  shall  be  made  in 
accordance  with  the  procedures  set 
forth  in  this  section. 

(a)  Sampling  Procedure— {\)  Wool. 
The  method  of  obtaining  a  sample 
representative  of  the  fineness  of  a  lot  of 
grease  wool,  pulled  wool,  scoured  wool, 
or  crad  sliver  will  differ  according  to  the 
manner  in  which  it  is  stored  and  the 
equipment  available  for  sampling.  Lots 
may  be  sampled  either  by  coring  or  by 
hand.  The  sampling  procedures  are  as 
follows: 

(!)  Core  sampling.  Core  sampling  of 
packaged  scoured,  pulled  or  grease  wool 
is  advisable.  Acceptable  procedures  and 
schedules  for  core  sampling  wool  are 
those  described  in  current  ASTM 
Standards  on  Textile  Materials, 
Designation:  D1080.  "Standard  Method 
of  Core  Sampling  of  Raw  Wool 
Packages  for  Determination  of 
Percentage  of  Clean  Wool  Fiber 
Present,"  If  a  representative  portion  of 
the  scoured  wool  core  sample  resulting 
from  the  test  for  clean  wool  fiber 
content  is  available,  it  may  be  used  for 
diameter  measurements  if  the 
procedures  described  in  ASTM 


Federal  Register  /  Vol.  56.  No.  17  /  Friday.  January  25,  1991  /  Proposed  Rules 


2873 


Designation:  D584,  "Standard  Methods 
of  Tests  for  Wool  Content  of  Raw 
Wool."  '  are  followed. 

(ii)  Hand  sampling  an  individual 
fleece.  A  sample  shall  consist  of 
approximately  30  grams  (1  ounce)  of 
wool.  For  fleeces  having  a  major  sort, 
the  sample  shall  be  drawn  at  random  for 
this  part  of  the  fleece.  For  fleeces  not 
having  a  major  sort,  the  sample  shall  be 
drawn  at  random  from  all  parts  of  the 
fleece. 

(iii)  Hand  sampling  lots  comprised  of 
complete  fleeces.  A  sample  shall  consist 
of  at  least  3  pounds  (1.5  kilograms)  of 
wool.  If  the  fleeces  are  packaged,  the 
sample  shall  be  drawn  from  at  least  50 
randomly  selected  fleeces  from  not  less 
:han  10  percent  of  randomly  selected 
packages  in  the  lot.  If  the  fleeces  are  in 
piles,  the  sample  shall  be  drawn  from  at 
least  50  fleeces  selected  from  random 
locations  throughout  the  pile.  If  there  are 
fewer  than  50  fleeces  in  the  lot  all 
fleeces  shall  be  sampled.  Each  fleece 
shall  be  sampled  in  accordance  with  the 
provisions  and  subdivision  (ii)  of  this 
subparagraph. 

(iv)  Hand  sampling  lots  of  scoured, 
pulled,  and  grease  wool  not  in  fleece 
form.  A  sample  shall  consist  of  at  least  3 
pounds  (1.5  kilograms)  of  wool.  If  the 
wool  is  packaged,  the  sample  shall  be 
drawn  by  taking  a  total  of  at  least  50 
randomly  selected  handfuls  of  wool 
from  not  less  than  10  percent  of  the 
packages  randomly  selected  from  the 
lot.  If  the  wool  is  in  piles,  the  sample 
shall  be  drawn  by  taking  a  handful  from 
at  least  50  locations  throughout  the  pile, 
(v)  Hand  sampling  card  sliver  Wool 
card  sliver  shall  be  sampled  by  drawing 
at  random  from  the  lot.  preferably 
during  the  carding  operaiton,  ten  24  inch 
(60  centimeter)  lengths  of  sliver. 

(vi)  Test  specimens.  The  method  of 
obtaining  a  test  specimen  representative 
of  a  sample  drawn  in  accordance  with 
the  procedures  of  this  subparagraph  will 
differ  according  to  the  type  of  sample 
and  the  equipment  available  for 
subsampling.  The  methods  are  as 
follows: 

(A)  Obtaining  test  specimen  from 
clean  fiber  core  test  residue.  The  test 
specimen  shall  be  obtained  from  the 
scoured  wool  remaining  after  testing  for 
clean  fiber  content  by  using  the 
following  procedure:  The  sample  shall 
be  divided  into  40  portions  of 
approximately  equal  size.  From  each 
portion,  a  sufficient  quantity  of  fibers 
shall  be  drawn  at  random  to  provide  an 
aggregate  test  specimen  of  at  least  20 
grams  (0.75  ounce).  These  fibers  shall  be 


'  Copies  of  D1060  and  0584  may  be  purchased 
from  the  American  Society  for  Testing  and 
Materials,  1S16  Race  Street,  Philadelphia.  P.^  19103 


mixed  or  blended  to  form  the  test 
specimen.  For  best  blending  results,  test 
specimens  from  samples  obtained  by 
means  of  1 V4  inch  (30  millimeter)  and 
larger  coring  tubes  should  be  machine 
blended.  The  machine  blending  of  test 
specimens  may  be  accomplished  by 
carding  the  specimen  3  times,  breaking 
the  web  and  feeding  at  right  angles  after 
the  first  and  second  passes;  or  by  gilling 
the  specimens  15  times,  breaking  and 
combining  the  pieces  of  sliver  to 
maintain  a  convenient  length.  Samples 
drawn  with  smaller  diameter  tubes 
should  not  be  machine  blended  since 
loss  of  fiber  may  occur. 

(B)  Obtaining  test  specimens  from 
other  samples  (except  card  sliver).  Test 
specimens  may  be  obtained  by  hand 
sampling  or  core  sampling  as  described 
herein: 

(i)  Hand  sampling.  Samples  shall  be 
divided  into  40  portions  of 
approximately  equal  size.  From  each 
portion,  a  sufficient  quantity  of  fibers 
shall  be  drawn  at  random  to  provide  a 
test  specimen  of  at  least  20  grams  (0.75 
ounce).  Test  specimens  of  grease  wool 
and  pulled  wool  shall  be  scoured  or 
otherwise  cleaned.  The  clean  specimens, 
except  those  from  samples  of  wool  with 
fibers  less  than  iy4  inches  (30 
millimeters)  in  length,  shall  be  further 
blended,  preferably  by  machine, 
following  the  procedures  described  in 
paragraph  (a)(l)(vi)(A)  of  this  section. 

[2]  Core  sampling.  The  sample  shall 
be  compressed  in  a  suitable  container. 
By  means  of  a  ^s  inch  (10  millimeter)  or 
a  V2  inch  (13  millimeter)  coring  tube  with 
sharp  tip.  a  sufficient  number  of  cores 
shall  be  extracted  to  provide  a  test 
specimen  of  at  least  20  grams  (0.75 
ounce)  of  scoured  wool.  Test  specimens 
of  grease  wool  or  pulled  wool  shall  be 
scoured  or  otherwise  cleaned. 

Note:  An  example  of  a  suitable  container 
would  be  a  box  12  by  6  by  15  inches  (300  by 
150  by  375  millimeters)  deep,  equipped  with  a 
floating  top  which  has  16  equally  spaced 
holes  0.75  inch  (20  millimeter)  in  diameter 
over  its  area.  The  wool  may  be  firmly 
compressed  by  applying  pressure  on  the  top. 
The  top  is  held  in  place  by  two  rods 
extending  through  holes  in  the  side  of  the  box 
and  over  the  top.  The  coring  tube  is  thrust 
through  the  holes  in  the  top  to  sample  the 
wool. 

(C)  Obtaining  test  specimens  from 
card  sliver  samples.  Portions — 
approximately  one-tenth  the  width  of  a 
sliver — shall  be  stripped  from  each  of 
the  ten  24  inch  (60  centimeter)  pieces  of 
sliver  obtained  in  accordance  with 
paragraph  (a)(l)(v)  of  this  section.  These 
pieces  shall  be  combined  to  form  a 
composite  sliver.  This  will  constitute  the 
test  specimen. 


(2)  Wool  top.  The  lot  of  wool  top  shall 
be  sampled  by  drawing  from  each  20.000 
pounds  (9,000  kilograms),  or  fraction 
thereof,  four  sections  of  sliver  (test 
specimens)  each  of  which  shall  be  at 
least  1  yard  (1  meter)  in  length  and 
taken  from  different  balls  selected  at 
random.  Only  one  ball  shall  be  taken 
from  any  one  bale  or  carton.  For  borken 
wool  top  (top  not  wound  into  balls),  an 
equivalent  length  of  sliver  shall  be  taken 
at  random.  Only  one  test  specimen  shall 
be  taken  from  any  one  can  or  package. 
The  four  test  specimens  shall  constitute 
a  sample. 

(b)  Test  Provisions.  One  test  shall 
consist  of  the  measurement  of  the  test 
specimens  by  two  operators,  each 
independently  following  the  procedures 
and  provisions  set  forth  in  this 
paragraph. 

(1)  Apparatus  and  Material.  The 
following  apparatus  and  material  are 
needed  and  shall  comply  with  the 
following  provisions: 

(i)  Microprojector  The  microprojector 
shall  be  capable  of  giving  a  precise 
magnification  of  at  leat  500X.  This 
magnification  can  be  accomphshed 
satisfactorily  with  a  vertically  installed 
microscope  equipped  with  a  10-1 5X 
eyepiece,  a  20-21X  objective  with  an 
aperture  of  approximately  0.50 
centimeter  (0.2  inch),  a  fixed  body  tube, 
a  focusable  stage  responsive  to  coarse 
and  fine  adjustments,  a  focusable 
substage  with  condenser  and  iris 
diaphragm,  and  a  light  source  that  will 
give  a  well-defined  fiber  image.  The 
microscope  must  be  installed  so  that  the 
projection  distance  can  be  adjusted  to 
produce  the  required  500X 
magnification. 

(ii)  Stage  micrometer  A  calibrated 
glass  slide  used  to  accurately  set  and 
check  the  magnification  of  the 
microprojector. 

(iii)  Cross  sectioning  device,  heavy 
duty.  An  instrument  consisting 
essentially  of  a  metal  plate  with  a  slot 
for  holding  a  quantity  of  fibers,  a  key  for 
compressing  the  fibers,  and  a  movable 
tongue  arrangement  by  which  the  fiber 
bundle  may  be  extruded  for  sectioning. 

(iv)  Microscope  slides.  25x75 
millimeters  (1x3  inches). 

(v)  Cover  glasses.  No.  1  thickness. 
22X  50  millimeters  ( vs  x  2  inches). 

(vi)  Mounting  medium.  Colorless 
mineral  oil  with  a  refractive  index  of 
1.480±0.005.  and  of  suitable  viscosity. 

(vii)  Wedge  scales.  Strips  of  heavy 
paper  or  Bristol  board,  imprinted  with  a 
wedge  for  measurement  of  fiber 
diameter  at  a  magnification  of  500X.  The 
wedge  is  usually  divided  into  2.5 
micrometer  intervals  (cells). 
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(2)  CalibraUon.  The  microicope  shall 
be  adjusted  to  give  a  magnification  of 
SOOX  in  the  plane  of  the  proofed  image 
This  ahaU  be  accompliahed  by  placing  a 
stage  micrometer  on  the  stage  of  tiw 
microprojector  and  bringing  the 
instrument  into  sitch  adjustment  that  the 
sharply  focused  image  of  a  0.20 
milUmeter  interval  oo  the  stage 
micrometer  will  measure  100  millimeters 
at  the  image  plane. 

(3)  Test  Condition.  Test  specimens 
shall  be  preconditioned  to  approximate 
equilibrium  in  an  atmosphere  of  10  to  25 
percent  relative  humidity  at  a 
temperature  less  than  122  T  (50  °C). 
Then  the  test  specimens  shall  be 
conditioned  for  at  least  4  hours  in  the 
standard  atmosphere  for  testing, 
namely.  B5±2  percent  relative  humidity 
at  a  temperahira  of  70*±2*  F  (21* ±1"  C). 

(4)  Preparation  of  Slides— (\]  Filling 
cross  section  device.  A  specimen  in 
sliver  form  shaD  be  placed  in  the  slot  of 
the  cross  section  device  at  a  section  of 
the  sliver  estimated  to  be  a  full  fiber 
length  or  more  from  the  end  of  the  sliver. 
With  the  aid  of  additional  filler  paper  in 
the  slot  if  needed,  the  sliver  shall  be 
firmly  compacted  with  the  compression 
key  which  shall  then  be  secured  with 
the  set  screw.  For  specimens  not  in  the 
sliver  form,  draw  at  random  smalt 
quantities  of  fibers  from  the  bull<;  of  the 
test  specimen  and  fill  the  slot  of  the 
cross  section  device  sufficiently  to 
assure  firm  compaction  by  the 
compression  key  which  is  then  secured 
with  the  set  screw. 

(ii)  Preliminary  section.  The 
compacted  fibers  shall  be  cut  off  at  the 
upper  and  lower  surfaces  of  the  fiber 
holder  plate.  The  fiber  bundle  shall  be 
moistened  with  mineral  oil  and  extruded 
approximately  0.50  millimeter  in  order  to 
take  up  slack  in  the  fibers  and  the 
extruding  mechanism.  The  projecting 
fiber  bundle  shall  be  cut  off  with  a  sharp 
razor  blade  flush  with  the  surface  of  the 
fiber  holder  plate  and  discarded. 

(iii)  Final  section.  The  fiber  bundle 
shall  be  extruded  approximately  0.25 
millimeter  (250  micrometers).  The 
projecting  fiber  bundle  shall  be  cut  off 
with  a  sharp  razor  blade  flush  with  the 
fiber  holder  plate  leaving  the  fiber 
pieces  adhering  to  the  razor  blade. 

(iv)  Mounting  the  fibers  A  few  drops 
of  mineral  oil  shall  be  placed  on  a  clean 
glass  slide.  With  a  dissecting  needle,  the 
fiber  pieces  shall  be  scraped  from  the 
razor  blade  onto  the  slide  and 
thoroughly  dispersed  in  the  oil  To 
complete  the  slide  place  a  cover  glass  on 
top  of  the  oil-fiber  mixture.  Slides  shall 
be  measured  the  day  they  are  prepared. 


Note:  Sufficient  oil  ihould  be  used  in  the 
preparation  of  (tie  aiide  to  inture  thorough 
distnbution  of  tlie  fibers,  but  an  excess  must 
be  avoided,  ai  practicAily  no  oil  should  flow 
out  t)eyond  the  edges  of  the  cover  glass.  If  the 
number  of  fibers  is  too  great  to  permit  proper 
dittributioc  on  the  slide,  or  if  an  excess  of  oil 
has  been  used,  a  portion  of  the  mixture,  after 
thorough  dispersion  of  the  fibers  may  i)e 
wiped  away  with  a  ptt^ce  of  tissue  or  doth. 

(5)  Measurement  of  fibers.  The  slide 
shall  be  placed  on  the  stage  of  the 
microprojector,  cover  glass  toward  the 
objective.  Fiber  diameter  measurements 
shall  be  made  at  the  approximate  mid- 
length  of  the  fibers.  Fiber  edges  appear 
as  fine  lines  without  borders  when  they 
are  uniformly  in  focus  It  is  unusual, 
however,  for  both  edges  of  the  fiber  to 
be  in  focus  at  the  same  time  If  both 
edges  of  the  fiber  are  not  uniformly  in 
focus,  adjustment  shall  be  made  so  that 
one  edge  of  the  fiber  is  in  focus  and  the 
other  shows  as  a  bright  line.  To  record 
the  measorement.  it  is  necessary  to 
mark  the  point  where  the  wedge 
corresponds  with  the  fiber  image  as 
determined  by  the  fine  lines  of  both 
edges  when  they  are  uniformly  in  focus, 
or  by  the  fine  line  of  one  edge  and  the 
imwT  side  of  the  bnght  line  at  the  other 
edge  when  they  are  not  uniformly  in 
focus  The  slide  shall  be  traversed  in 
planned  courses  so  that  fibers  from  all 
portions  of  the  slide  will  be  measured.  A 
fiber  shall  be  measured  when  its  image 
mid-point  comes  within  the  held  of  a  4 
inch  (100  mm)  diameter  circle  centrally 
located  in  the  projected  area.  Kemp  and 
med  fibers  wiuch  come  within  the  field 
of  measurement  are  to  be  measured  for 
fiber  diameter.  Fiber  images  shorter 
than  100  millimeters  (200  micrometers) 
and  longer  than  150  millimeters  (300 
micrometers  1  and  those  with  distorted 
images  shall  be  excluded  from 
mea.surement.  The  marks  within  each 
cell  on  the  wedge  scale,  indicating  the 
diameters  of  the  fibers  measured,  are 
counted  fur  calculations  as  indicated  in 
paragraph  (b)(7)  of  this  section. 
Occasionally,  a  fiber  diameter  will  be 
less  or  greater  than  the  extreme  limits  of 
the  wedge  scale  When  this  occurs,  the 
image  of  the  fii>€r  is  proiected  onto  the 
border  of  the  wedge  scale  and  lines  are 
drawn  on  the  scale  at  the  edges  of  the 
fiber  image  The  distance  between  the 
lines  18  later  mea.sured  with  a  metric 
niler  to  obtain  the  diameter  of  the  fiber. 
When  measunnt!  fiber  diameters  in  this 
manner  1  millirrieter  is  equal  to  2 
micrometers  at  500X  magnification. 
(6)  Number  of  slides  and  fibers  to 
measure  The  minimum  number  of  fibers 
to  measure  for  each  test  shall  be  the 


number  needed  to  attain  confidence 
limits  of  the  mean  within  ±0.40 
micrometer  at  a  probability  of  95 
percent.  Two  operators  shall  each 
measure  approximately  one-half  the 
required  number  of  fibers.  The 
approximate  number  of  fiber 
measurements  needed  for  each  of  the 
grades,  as  listed  in  Tables  1  and  2,  may 
serve  as  a  guide.  However,  the  precise 
number  of  fibers  to  be  measured  can  be 
calculated  by  using  the  equation  shown 
below; 


1.96o' 


0.40 


In  this  equation: 

n  =  Number  of  fibers  to  be  measured,  and 
o'=Standard  deviation  of  fiber  diameter. 

For  wool  top  each  operator  shall  make 
a  slide  from  each  test  specimen,  making 
a  total  of  four  slides  per  operator.  The 
numberof  fibers  to  be  measured  per 
slide  shall  be  determined  by  dividing  the 
approximate  number  of  fibers  to  be 
measured  per  test  by  eight  (the  total 
number  of  slides  prepared  per  test) 

(7)  Calculation  and  Report.  The 
measurements  of  both  operators  shall  be 
combined  and  the  following  calculations 
made  by  using  the  applicable  formulae 
shown  below. 

(i)  The  average  diameter  of  fibers  (X); 
X=A-t-mEi 

(ii)  The  standard  deviation  (6):  6=m 


VE»-E,2 

(iii)  The  confidence  limits  of  mean  at 
95  percent  probability  level  = 

1.986 
X  ±\/n 

In  the  formulae  stated  above: 

A  =  Midpoint  of  cell  containing  the  smallest 

measurement, 
m  =  Cell  interval. 
n  =  Total  number  of  fiber  measurements. 


Zfx 


E,^ 


and    E«  = 


Ifx» 


—  .  where 


2  =  Summation. 

f =Ok>«erved  frequency. 

X  =  Deviation  in  cells  from  A- 

An  example  of  the  calculations  is  set 
forth  below. 
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Example  of  Calculations:  Average  Fiber  DtAMETEA.,  STANOtARO  Deviation  and  Confiocnce  Limtts  of  Means 


Coll  No 


OH  boundanet  (>im) 


A  (jim) 


Daniatisw  »r 

c««6lKyn 

A» 


ObMTved 
Ireqoency  (    [ 


tx' 


ComuMve       Cumuiattve 


-U 


5.. liaototis 

6 1  12.5  to  150 


T1J6 


7. 

6 

9 

10 

11 

12 

13. 

14 

15 

16 

17 

18 

19 


20 

21 

Total. 


15.0  10  17.5.. 
f7.5.»XX».. 

223I&2&0. 
25.010.27.5.. 
27.S  to  30&.. 
30.0  to  32.5. 
32.5  to  35  0 
3B.St>37.5.. 
37.5  to  40  0. 
40  0  to  42.5 .. 
4?.5  (e  4S.0 . 
46J>l0  47iS. 
47.SleSO.0. 
50.0  to  52.5. 


0 
1 
2 

3 

4 
ft 

e 

7 

8 

» 

10 

n 

19  I 

14  I 

15 

» 


1 
15 
66 
141 
165 
178 
138 

7» 
96 

35 
9 
8 
6 

4 
0 
3 


8' 
15 
132 
432 
660 
860 

ees 

693 

682 

495 

360 

99 

96 

7a 

5» 

S 

48 


8 
1» 

2B4 
1.268 
2,640 
4.400 
4.968 
4351 
5.QS6 
4.4Sfi 
3300 
1.089 
l.tSS 
1,,014 

7Mp 
0 

MS 


1.000   5;486  I  38.225 


t 
W 
80 
223 
388 
564 
702  ' 
801  i 
860  I 
Safi  i 
970 
979 
987 
98» 
997 
997 

tjoe 


0  10 
160 
S.20 
22  30 
38  80 
56.40 
70  20 
8010 

ae.oo 

*J.50 

97.00 

97  90 

98  70 
9ft  3C 

99  7C 
99  70 

nxxoc 


Numtwr  at  meuuremants  (n)  =  1 .000 

A(n«cl^«iiitofM8canlaMing  smallMt  dtametw  measurement)  =  1 1 .25  micrometers. 

m  (wS  mtom^i-ZA  rwcrometera. 


E  :  = 


I»» 


5.485 
1.000 


=  5  4850  and  '2^ 


Ifx' 


34.225 

1.000 


36  2250 


■KMr.  &-A  «mC  ,- 1 1  35-*.  2  S<»  4850  •  »i  M  micrometers  ' 
St«nd«rd  iBMWn.  »-<■  nt,-i,^3.i  »3«.22S0-30.a652  =  2  5(2  4779)^6  19 
Confidence  Imill  or  me(n  il  95  percerri  probability  level  - 


1  966  12.132* 

Xt  24.963.    =24,9ei0  3e  micrometei*  ' 

xn=  Jt6r27 

'  Round  off  the  calcuiMM  valuee  ot  axwage  Hmt  dlwneMr  slandMl  dimaw.  txt  M»i»Pa»iu  Hinil  of  ttw  moan  n  2  deemai  places  as  loxows.  K  Bie  i»m  «  Km  3W  Aono*  |Mci>  t  t 
or  let*,  retain  the  figure  ml  he  2nd  decanal  place  uncnangert  othenwm.  ncsaase  me  tigin  m  toe  2nd  Oactrm  place  by  1. 


(c)  Procedure  for  Designating  Grade — 
(1)  Wool.  If  the  measured  average  fiber 
diameter  and  standard  deviation  in  fiber 
diameter  corre^HMid  to  requirements  set 
forth  for  a  single  grade,  that  shall  be  the 
grade  assi^ed  to  the  sample.  Example: 
Measured  avera^  fiber  diameier  =  27.25 
micrometers;  standard  devvatioa=6.72 
micrometers;  grade  designation  is  56s.  If 
the  measured  standard  deviation 
exceeds  the  maximum  specified  for  the 
grade  to  which  the  measured  average 
fiber  diameter  corresponds,  assign  to  the 
woot  the  next  coarser  grade.  Example: 
Measured  average  fiber  diameter=27.25 
micrometers;  standard  deviation  =  7.80 
micrometers;  grade  designation  is  54s. 
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(2)  Wool  Top—(\]  Single  Grade 
Designation.  If  the  measured  average 
fiber  diameter  and  fiber  diameter 
dispersion  correspond  to  requirements 
set  forth  for  a  single  grade,  that  shall  be 
the  grade  assigned  to  the  sample. 

Example:  Average  fiber 
diameter  =  28.10  micrometers. 


Fiber  dtanwMr  dispersion 


Percent 


30  0  nriKrometert  and  urxMr 
30  1  micforneOn  and  over... 
50.1  micrometer*  tnd  over  .. 


64 
36 

1 


Grade  designation  is  568 
(ii)  Dual  Grade  Designation.  If  the 
fiber  diameter  dispersion  does  not  mppt 
the  requriemenfs  for  the  grade  to  which 
the  average  fiber  diameter  corresponds, 
the  wool  top  shall  be  assigned  a  dual 
grade  desingation.  the  second 
designation  being  one  grade  coarser 
than  the  grade  to  which  the  average 
fiber  diameter  corresponds.  In  lots 
assigned  a  dual  grade  designation,  the 
minimum  number  of  fibers  measured 
shall  be  that  specified  for  the  coarser  of 
the  two  grades. 

Example:  Average  fiber 
diameter =28.10  micrometers. 


Fiber  diameter  ditperwon 


Percent 


30.0  micrometer*  and  under . 
3C  <  micromettr*  and  over.... 

50.1  micrometer*  and  over.... 


61 

39 

2 


Grade  designation  is  568/54s. 

$31^5    Intarprvtation. 

Since  all  the  portions  of  a  lot  of  wool 
may  not  be  of  the  same  average  fiber 
diameter  the  average  fiber  diameter 
determined  represents  only  the  average 
of  the  entire  lot.  It  should  not  be 
construed  to  represent  the  average  fiber 
diameter  of  any  component  part  of  the 
lot. 

Samples  Represantative  of  Official 
Grade  Standards  of  the  United  States  for 
Wool  and  Wool  Top 

9  3 1 .400    Standard  aamplaa  for  wool  and 
wool  top  gradaa;  mattiod  of  obtaining. 

All  inquiries  or  applications  may  be 
addressed  to  Director,  Livestock  and 
Seed  Division,  AMS,  U.S.  Department  of 
Agriculture,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  Samples 
certified  as  representative  of  the  official 
standards  of  the  United  States  for 
grades  of  grease  wool  and  wool  top  will 
be  furnished  when  available  as  follows, 
subject  to  other  conditions  of  this 
section,  upon  filing  an  approved 
application  and  prepayment  of  the  costs 
thereof.  The  certification  will  be  issued 


by  the  United  States  Department  of 
Agriculture  and  will  be  signed  by  the 
Director  of  Livestock  and  Seed  Division 
or  other  official  duly  authorized  by  him. 

(a)  Samples  Representative  of  the 
Official  Grades  of  Wool—{1)  Complete 
Set.  Fourieen  certified  samples  of  wool, 
grades  BOs  through  368. 

(2)  Individual  Sample.  Individual 
certified  samples  of  wool. 

Note:  A  Certified  samplt  consists  of  wool 
randomly  selected  from  a  bulk  sample.  The 
measured  average  fiber  diameter  and 
standard  deviation  in  fiber  diameter  of  the 
bulk  sample  were  within  the  limits 
corresponding  to  the  grade  of  the  standard 
sample  as  set  forth  in  {  310. 

(b)  Samples  Representative  of  the 
Official  Grades  of  Wool  Top—[\] 
Complete  Set.  Fourteen  certified 
samples  of  wool  top,  grades  BOs  through 
36s. 

(2)  Individual  Sample.  Individual 
certified  samples  of  wool  top. 

Note:  A  certified  sample  consists  of  wool 
top  drawn  from  a  ball  of  top  whose  measured 
average  fiber  diameter  and  fiber  diameter 
dispersion  were  within  the  limits 
corresponding  to  the  grade  of  the  standard 
sample  as  set  forth  in  S  31.100. 

(c)  Each  application  for  standard 
samples  of  wool  or  wool  top  shall  be 
upon  an  application  form  furnished  or 
approved  by  the  Agricultural  Marketing 
Service,  shall  be  signed  by  the  applicant, 
and  shall  be  accompanied  by  check  or 
money  order  made  payable  to  the 
"Agricultural  Marketing  Service.  USDA" 
in  an  amount  to  cover  the  cost  of  the 
samples  requested.  Remittances  from 
sources  outside  the  United  States  shall 
be  by  international  money  order  or  by 
check  on  a  U.S.  bank,  made  payable  to 
the  Agricultural  Marketing  Service, 
USDA.  Each  application  shall 
incorporate  the  following  agreement: 

(1)  That  no  samples  representative  of 
the  official  wool  or  wool  top  standards 
shall  be  considered  or  used  as 
representing  such  standards  after 
cancellation  in  accordance  with  this 
section. 

(2)  That  the  said  standard  sample 
shall  be  subject  to  inspection  by  the 
Secretary  or  by  any  duly  authorized 
officer  or  agent  of  the  Department  of 
Agriculture  during  usual  business  hours 
of  the  person  having  custody  of  the 
samples. 

(3)  That  the  certificate  covering  any  of 
the  samples  representative  of  the 
standards  may  be  revoked  and  canceled 
by  the  Director  of  the  Livestock  and 
Seed  Division  if  it  is  found  upon  such 
inspection  that  the  said  samples  are  not 
representative  of  the  official  standards. 


§31.401    Coat  of  Standard  aamples  for 
wool  grades. 

(a)  Complete  Set.  $60.00  each, 
delivered  to  any  destination  within  the 
United  States  and  $65.00  each,  delivered 
to  any  destination  outside  the  United 
States. 

(b)  Individual  Sample.  $6.00  each, 
delivered  to  any  destination  within  the 
United  States  and  $8.00  each,  delivered 
to  any  destination  outside  the  United 
States. 

§  31 .402    Cost  Of  standard  samples  for 
wool  top  grades. 

(a)  Complete  Set.  $90.00  each, 
delivered  to  any  destination  within  the 
United  States  and  $95.00  each,  delivered 
to  any  destination  outside  the  United 
States. 

(b)  Individual  Sample.  $8.00  each, 
delivered  to  any  destination  within  the 
United  States  and  $10.00  each,  delivered 
to  any  destination  outside  the  United 
States. 

PART  32-MOHAIR  STANDARDS 

OfTicial  Standards  of  the  United  States  for 
Grades  of  Mohair  and  Mohair  Top 

Sec. 

32.0    Official  mohair  grades. 

32.100    Official  mohair  top  grades.     • 

Definitions 

32.200  Meaning  of  words. 

32.201  Terms  defined. 

Methods  for  Determining  Grade  of  Mohair 
and  Mohair  Top 

32.202  General. 

32.203  Inspection  Method. 

32.204  Measurement  Method. 

32.205  Interpretation. 

Samples  RepresenUtive  of  the  Official 
SUndards  of  the  United  Stotes  for  Grades  of 
Mohair  and  Mohair  Top 

32.400  Standard  Samples  of  Mohair  and 
Mohair  Top  Grades:  Method  of 
Obtaining. 

32.401  Cost  of  Standard  Samples  for  Mohair 
Grades. 

32.402  Cost  of  Standard  Samples  for  Mohair 
Top  Grades. 

Authority:  60  Stat.  1087  as  amended;  (7 
U.S.C.  1621e«se<7.) 

Official  Standards  of  the  United  States 
for  Grades  of  Mohair  and  Mohair  Top 

§  32.0    Official  mohair  grades. 

The  official  grades  for  mohair  and  the 
specifications  for  each  shall  be  those  set 
forth  in  Table  1.  However,  mohair  which 
qualifies  for  a  grade  on  the  basis  of  its 
average  fiber  diameter  but  whose 
standard  deviation  in  fiber  diameter 
exceeds  the  maximum  permitted  for  that 
grade  shall  be  assigned  a  dual  grade 
designation.  In  such  case,  the  first 


FeiUral  Hecieter  /  Vol.  58.  No.  17  /  FHrfay.  jarxjmry  25,  Iflgl  /  PfcopMeA  Bntei 


2MS7 


deaignatioa  shell  indicate  the  grade 
based  on  the  average  fiber  dianeter  mad 
the  second  destfnation  shaU  be  that  of 
the  next  coarser  grade.  Although  tiw 


standard*  as  defined  ie  this  paragraph 
are  deveit>|>cd  specificaUy  for  grcaee 
mohair  and  based  primafily  on  tests  of 
grease  mohair  mstdnngs,  they  are 


applicable  also  to  matwr  is  the  pulted 
or  scoaicd  itata.  or  to  mohmr  in  the 
form  ef  card  tUnx. 


Tabue  t.— Specifications  for  the  OmctAL  Gwwjes  of  mohair  Fiber  Diamete« 


fiMrSMn40s- 

40». 

38» _ — 

32* _ 

30s 

2Bs 


zee.. 
24s.. 


22s.. 


IBs 

Coarser  ttioe  18a~ 


t)mJw»OT.. 
23l9f^9.00.. 

aoi-Troo- 

27.0t-2».0e 

29.Ql-3r00_ 


tjmits  lof  average  diameief  (>ni| 


standard 
deviason 


number  ol  «Ser 


3T.OT-33.00..-., 

39W-3S00 „ 

3B>01-37A> 

37.01-39.00 

38.01-41. 00 

41.01-43.00 - 

43.W  antf  ower 


roee 
T.eoo 

1.2O0 

1200 

T.4ao 
i.4oe 
t.aoo 

1.600 
1300 
7.200 
2.200 
2.BO0 


'  The  nun*er  of  libera  to  measure  tor  eacfi  test  shall  be  the  nurnber  needed  to  attain  confidence  liir«»  o«  the  meal  wKhm  t:040  mwrometet  at  a  pr^iaMi^ 
95  peicoNt  The  mimmfmOt  number  of  Itars  tor  tne  grades  Uste*  above  mey  setvw  a»  •  gui*  to  the  number  of  mwasuremoots  rKusdoO  ID  meet  trw  fwjureo 
confidence  linnu.  The  numbeis  ndtcaiad  ore  based  on  rrKihsK  matchings 


§33:1«0   Ofllciar  mohair  top  grades. 

The  offrcial  grades  for  mohair  top  and 
the  specffications  for  each  shall  be  those 
set  forth  m  Table  2.  However,  mohair 
top  which  qualifies  for  a  grade  on  the 


basis  of  it»  evera^  fiber  diameter,  but 
docs  not  meet  the  fiber  diameter 
disperaioQ  rcqnirciiieni  for  that  grade 
shaU  be  assi^ed  a  dual  grade 
deaigTiaticiiL  in  such  case,  the  first 


designalioQ  shall  indicaite  the  ^ade 
based  oo  average  fiber  diameter  aad  the 
second  desigaaluin  shall  be  that  of  the 
next  coarser  grade. 


Table  2.— SPECincATiof*  for  the  Official  Grades  of  Mohair  Top  Fiber  diameter  disp€»s*ow  percent  ^ 


Grade 


Finer  than  40s.. 

40s 

3W» -■■■■ 


sasi. 


30s. 

28$. 

26a. 

24t. 


22s- 


20s.-.- — 

188 

Coarser  titan  iSs... 


UmtB  for  average  ikametai 
bMn) 


3t  itm 

ana 

urvler, 


Xfim 

ana 
under. 


50  iim 

and 
under. 


30  1  iijn 
■nd  wrer. 


40  1  iim 
and  over, 
manmum 


SO  t  ittn       n  1  itm 


njrrbei  o)  fiber 


mawnuin  .  maxvnurr 


Under  23  55 _ 

29  56  t»  26  54 

25.H  to  27.54 

27.55  to  2*54 

29.55  to  31. 54 

31  55  10  33.54 

33  55  to  35.54. 

35.56  to  37  54 

37.55  to  39.54 ..- 

39,55  10  41  54 - 

41  55  to  43.S4. 

Owr  4a54 


eo 

74  j. 
67 
57 
47 


00 
7» 
9* 
SB 


82 
77 


20 
26 
33 
40 
S3 


1 

4 

6 

8 

12 

20 

27 

36 


3 
& 
8 

t9 
IS 
2» 


1.0M 
1,000 
1.200 
1-200 
1,400 
1.400 
1.600 
1.600 
t,800 
2.200 
2.200 
2.600 


I  The  2nrf  maMmum  percent  shown  tor  wiy  grade  is  a  part  o<.  artO  net  m  addition  to.  the  1st  mmxanum  perceni  In  oscti  ya*  tne  mmmirr  percent  and  1  st 
maximum  precent  total  TOO  percent.  _^         ... ..  .  „_,,-kj*.  ^i 

«  The  number  al  flbers  to  meeaure  for  each  test  shall  be  the  number  needed  to  attam  confidence  limits  o<  th«  meat  wrthio  itHMi  tneramtnf  al  a  Procaowty  oi 
95  perceni  The  approximate  number  o(  fibers  for  the  grade  listed  above  may  serve  as  a  guide  to  the  number  of  meaauremerKs  needed  to  meet  tne  requiec 
confidence  hrmts 


Definttaoaa 

§  32.200    Maaning  ol  twarda. 

Words  used  in  diis  part  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vrce  versa,  ae  the  case  may 
demand. 

§32.201    TennadeHasd. 

For  the  purposes  of  this  part,  unless 
the  context  otherwise  require*,  the 
foHowii^  terms  shall  be  construed 
respectively  to  rnean; 


fa)  Administrator.  The  Administrator 
of  Agricultural  Marketing  Service  to 
whom  authority  has  heretofore  been 
deiegalad,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Administrator  's  stead. 

(b)  Agricultural  Marketing  Service. 
The  Agricultural  Marketing  Service  of 
the  Department. 

(c)  Average  Fiber  Diameter.  The  sum 
of  the  individual  fiber  diameter 
measuremeot*  divided  by  ibe  itumber  of 
fibers  roeaeured.  a«  described  in 

S  32.204(b}(«M7). 


(d)  Bulk  Sample.  A  quantuy  of  grease 
mohair  selected  for  use  ra  the 
preparation  of  staodard  &arnple&. 

(e^  Card  Sliver.  Mohau-  that  has  been 
scoured  and  carded  and  formed  loto  a 
continuoua.  untwisted  strand  of  loosely 
assembled  fibers. 

(c)  Core  Sampling.  A  method  of  coring 
packages  of  mohair  by  meaas  of  spec»l 
tools  to  obtain  a  representative  sample 
of  mohair  according  to  the  appropriate 
procedures  descr.bed  in  i  '3a^2M{a)[y). 

(g)  Departnetit  The  U.S.  Departsient 
of  Agriculture. 
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(h)  Director  The  Director  of  the 
Division,  or  any  officer  or  employee  of 
the  Division  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Directors  stead. 

(i)  Division.  The  Livestock  and  Seed 
Division  of  the  Agricultural  Marketing 
Service. 

()]  Fineness.  Average  fiber  diameter. 

(k)  Fleece.  The  mohair  of  one  Angora 
goat  obtained  by  shearing. 

(1)  Grade.  A  numerical  designation  of 
fineness  based  on  average  fiber 
diameter  and  variation  of  fiber  diameter 
described  as  standard  deviation  in 
mohair  and  dispersion  of  fiber  diameter 
in  mohair  top.  It  does  not  include 
characteristics  such  as  length,  crimp, 
strength,  elasticity,  luster,  hand,  and 
color,  all  of  which  affect  the  spinability 
of  mohair  and  the  properties  of  the  yam 
and  fabric  and  which  are  ususally 
referred  to  as  "quality."  Neither  does  it 
apply  to  mohair  by  geographic  origin, 
manner  of  preparation  for  market,  or  a 
combination  of  characteristics  which 
makes  mohair  appropriate  for  a  specific 
use.  These  are  usually  referred  to  as 
"type." 

(m)  Crease  Mohair.  Mohair  as 
obtained  from  living  Angora  goats. 

(n)  Hand  Sampling.  A  method  of 
drawing  by  hand,  many  small  handfuls 
of  mohair  to  obtain  a  representative 
sample  according  to  the  appropriate 
procedures  described  in  {  32.204(a)(1). 

(0)  Lot.  The  entire  quantity  of  mohair 
constituting  the  subject  of  consideration 
or  test.  For  top  a  test  lot  shall  not 
exceed  20,000  pounds  (9,000  kilograms). 

(p)  Matchings.  Sortings  made  by 
grouping  together  parts  of  mohair 
fleeces  that  are  closely  similar  in 
fineness,  length,  and  other  qualities  with 
the  following  removed,  if  necessary: 
Coarse  neck,  belly,  britch,  and  stained 
portions. 

(q)  Micrometer  (micron).  A  unit  of 
linear  measurement  equal  to  1/1,000 
millimeter  or  1/25,400  inch. 

(r)  Mohair.  Fiber  from  the  Angora 
goat. 

(s)  Mohair  Top.  A  continuous 
untwisted  strand  of  scoured  mohair 
fibers  from  which  the  shorter  fibers — 
noils — have  been  removed  by  combing. 

(1)  Pulled  Mohair.  Mohair  obtained 
from  the  pelts  of  slaughtered  Angora 
goats  by  pulling  or  similar  means  after 
subjecting  the  pelt  to  sweating,  the  use 
of  a  depilatory,  or  other  auxiliary 
treatment  to  loosen  the  mohair  fibers 
from  the  skin. 

(u)  Sample.  A  portion  of  a  lot  which  is 
taken  for  testing. 

(1)  With  respect  to  mohair  obtained  as 
described  in  9  32.204{a)(l]: 


(2)  With  respect  to  mohair  top.  four 
sections  (test  specimens)  obtained  as 
described  in  S  32.204(a)(2). 

(v)  Scoured  Mohair.  Mohair  from 
which  the  bulk  of  the  impurities  have 
been  removed  by  washing  in  warm 
water,  soap  and  alkali  or  by  an 
equivalent  process. 

(w)  Standards.  The  official  standards 
of  the  United  Staes  for  grades  of  mohair 
and  mohair  lop. 

(x)  Standard  Samples.  Physical 
samples  representative  of  the  standards. 

(y)  Test.  A  determination,  by 
measurement,  of  the  average  fiber 
diameter  and  variation  of  fiber  diameter 
in  test  specimens  of  mohair,  in 
accordance  with  the  procedures 
provided  in  §  32.204(b). 

(z)  Test  Specimen.  A  representative 
portion  of  the  sample  obtained  and 
prepared  as  described  in  §  32.204(a). 

Methods  for  Determining  Grade  of 
Mohair  and  Mohair  Top 

§32.202    General. 

The  official  standards  of  the  United 
States  for  grades  of  mohair  as  defined 
in  §  32.0  and  for  grades  of  mohair  top  as 
defined  in  S  32.100  shall  be  the  basis 
for  grade  determination.  Grade  may  be 
determined  by  inspection  or 
measurement.  Both  methods  for 
determining  grade  shall  be  official; 
however,  if  the  grade  as  determined  by 
inspection  differs  from  that  determined 
by  measurement,  the  grade  determined 
by  measurement  shall  prevail. 

§  32.203    Inspection  method. 

Determination  of  the  grade  of  mohair 
or  mohair  top  by  inspection  will  be 
accomplished  by  comparing  the  fineness 
of  fibers  of  a  sample  of  the  lot  to  be 
graded  with  the  fibers  of  corresponding 
standard  mohair  samples  certified  by 
the  Department  as  representative  of  the 
official  grades.  The  grade  assigned  the 
lot  shall  be  that  of  the  standard  mohair 
sample  which  most  nearly  matches  the 
mohair  being  graded. 

§  32.204    MeMurement  method. 

Determination  of  the  grade  of  mohair 
by  measurement  will  be  accomplished 
by  comparing  the  measured  average 
fiber  diameter  and  variation  of  the  fiber 
diameter  with  the  specifications  of  the 
Official  Standards  of  the  United  States 
for  Grades  of  Mohair  in  §  32.0  and 
Mohair  Top  in  {  32.100.  This 
determination  shall  be  made  in 
accordance  with  the  procedures  set 
forth  in  this  section. 

(a)  Sampling  Procedure — (1)  Mohair. 
The  method  of  obtaining  a  sample 
representative  of  the  fineness  of  a  lot  of 
grease  mohair,  pulled  mohair,  scoured 
mohair,  or  card  sliver  will  differ 


according  to  the  manner  in  which  it  is 
stored  and  the  equipment  available  for 
sampling.  Lots  may  be  sampled  either  by 
coring  or  by  hand.  The  sampling 
procedures  are  as  follows: 

(i)  Core  Sampling.  Core  sampling  of 
packaged  scoured,  pulled,  or  grease 
mohair  is  advisable.  Acceptable 
procedures  and  schedules  for  core 
sampling  mohair  are  those  described  in 
current  ASTM  Standards  on  Textile 
Materials,  Designation  D1060,  "Standard 
Method  of  Core  Sampling  of  Raw  Wool 
Packages  for  Determination  of 
Percentage  of  Clean  Wool  Fiber 
Present."  '  If  a  representative  portion  of 
the  scoured  mohair  core  sample 
resulting  from  the  test  for  clean  mohair 
fiber  content  is  available,  it  may  be  used 
for  fiber  diameter  measurements. 

(ii)  Hand  Sampling  of  Individual 
Fleece.  A  sample  shall  consist  of 
approximately  60  grams  (2  ounces)  of 
mohair  and  shall  be  drawn  at  random 
from  all  parts  of  a  fleece. 

(iii)  Hand  Sampling  Lots  of  Scoured. 
Pulled,  and  Crease  Mohair.  A  sample 
shall  consist  of  at  least  6  pounds  (3 
kilograms)  of  mohair.  If  the  mohair  is 
packaged,  the  sample  shall  be  drawn  by 
taking  a  total  of  at  least  50  randomly 
selected  handfuls  of  mohair  from  not 
less  than  10  percent  of  the  packages 
randomly  selected  from  the  lot.  If  the 
mohair  is  in  piles,  the  sample  shall  be 
drawn  by  taking  a  handful  from  at  least 
50  locations  throughout  the  pile. 

(iv)  Hand  Sampling  Card  Sliver. 
Mohair  card  sliver  shall  be  sampled  by 
drawing  at  random  from  the  lot, 
preferably  during  the  carding  operation, 
ten  24  inch  (60  centimeter)  lengths  of 
sliver. 

(v)  Test  Specimens.  The  method  of 
obtaining  a  test  specimen  representative 
of  a  sample  drawn  in  accordance  with 
the  procedures  of  this  subparagraph  will 
differ  according  to  the  type  of  sample 
and  the  equipment  available  for 
subsampling.  The  methods  are  as 
follows: 

(A)  Obtaining  Test  Specimens  from 
Clean  Fiber  Core  Test  Residue.  The  test 
specimen  shall  be  obtained  from  the 
scoured  mohair  remaining  after  testing 
for  clean  fiber  content  by  using  the 
following  procedure:  The  sample  shall 
be  divided  into  40  portions  of 
approximately  equal  size.  From  each 
portion,  a  sufficient  quantity  of  fibers 
shall  be  drawm  at  random  to  provide  an 
aggregate  test  specimens  of  at  least  40 
grams  (1.5  ounces).  These  fibers  shall  be 


'  A  Publication  containing  this  ASTM  Standard  <' 
publiihed  by  and  available  from  the  American 
Society  for  Testing  and  Materialt.  1916  Race  Stn 
Philadelphia.  PA  19103. 
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mixed  or  blended  to  form  the  test 
specimen.  For  best  blending  results,  test 
specimens  from  samples  obtained  by 
means  of  IV4  inch  (30  millimeter)  and 
larger  coring  tubes  should  be  machine 
blended.  The  machine  blending  of  test 
specimens  may  be  accomplished  by 
carding  the  specimen  three  times, 
breaking  the  web  and  feeding  at  right 
angles  after  the  first  and  second  passes; 
or  by  gilling  the  specimens  15  times, 
breaking  and  combining  the  pieces  of 
sliver  to  maintain  a  convenient  length. 
Core  samples  drawn  with  smaller 
diameter  coring  tubes  should  not  be 
machine  blended  since  loss  of  fiber  may 
occur. 

(B)  Obtaining  Test  Specimens  From 
Other  Samples  (Except  Card  Sliver). 
Test  specimens  may  be  obtained  by 
hand  sampling  or  core  sampling  as 
described  herein: 

[1]  Hand  Sampling.  The  sample  shall 
be  divided  into  40  portions  of 
approximately  equal  size.  From  each 
portion,  a  sufficient  quantity  of  fibers 
shall  be  drawn  at  random  to  provide  an 
aggregate  test  specimen  of  at  least  40 
grams  (1.5  ounces).  Test  specimens  of 
grease  mohair  and  pulled  mohair  shall 
be  scoured  or  otherwise  cleaned.  Clean 
specimens,  except  those  from  samples  of 
mohair  with  fibers  less  than  1 V4  inches 
(30  millimeters)  in  length,  shall  be 
further  blended,  preferably  by  machine, 
following  the  procedures  described  in 
paragraph  (a)(l]  of  this  section. 

[2]  Core  Sampling.  The  sample  shall 
be  compressed  in  a  suitable  container. 
By  means  of  V4  inch  (13  millimeter) 
coring  tube  with  sharp  tip,  a  sufficient 
number  of  cores  shall  be  extracted  at 
random  to  provide  a  test  specimen  of  at 
least  40  grams  (1.5  ounces)  of  scoured 
mohair.  Test  specimens  of  grease 
mohair  or  pulled  mohair  shall  be 
scoured  or  otherwise  cleaned. 

Note:  An  example  of  a  suitable  container 
would  be  a  box  12  by  6  by  15  inches  (300  by 
150  by  375  mm]  deep,  equipped  with  a 
floating  top  which  has  16  equally  spaced 
holes  0.75  inch  (20  miUlmeter)  in  diameter 
over  its  area.  The  mohair  may  tie  firmly 
compressed  by  applying  pressure  on  the  top. 
The  top  is  held  in  place  by  two  rods 
extending  through  holes  In  the  side  of  the  box 
and  over  the  top.  The  coring  tube  is  thrust 
through  the  holes  in  the  top  to  sample  the 
mohair. 

(C)  Obtaining  Test  Specimens  from 
Card  Sliver  Samples.  Portions — 
approximately  one-tenth  the  width  of  a 
sliver — shall  be  stripped  from  each  of 
the  24-inch  (60  centimeter)  pieces  of 
sliver  obtained  in  accordance  with 
paragraph  (a)(l)(iv).  These  pieces  shall 
be  combined  to  form  a  composite  sliver. 
This  will  constitute  the  test  specimen. 


(2)  Mohair  Top.  The  lot  of  mohair  top 
shall  be  sampled  by  drawdng  from  each 
20,000  pounds  (9.000  kilograms),  or 
fraction  thereof,  four  sections  of  sliver 
(test  specimens)  each  of  which  shall  be 
at  least  1  yard  (1  meter)  in  length  and 
taken  from  different  balls  selected  at 
random.  Only  one  ball  shall  be  taken 
from  any  one  bale  or  carton.  For  broken 
mohair  top  (top  not  wound  into  balls), 
an  equivalent  length  of  sliver  shall  be 
taken  at  random.  Only  one  test 
specimen  shall  be  taken  from  any  one 
can  or  package.  The  four  test  specimens 
shall  constitute  a  sample. 

(b)  Test  Provisions.  One  test  shall 
consist  of  the  measurement  of  the  test 
specimens  by  two  operators,  each 
independently  following  the  procedures 
and  provisions  set  forth  in  this 
paragraph. 

(1)  Apparatus  and  Material.  The 
following  apparatus  and  material  are 
needed  and  shall  comply  with  the 
following  provisions: 

(i)  Microprojector.  The  microprojector 
shall  be  capable  of  giving  a  precise 
magnification  of  at  least  500X.  This 
magnification  can  be  accomplished 
satisfactorily  with  a  vertically  installed 
microscope  equipped  with  a  10-15X 
eyepiece,  a  20-21X  objective  with  an 
aperture  of  approximately  0.50 
centimeter  (0.2  inch)  a  fixed  body  tube,  a 
focusable  stage  responsive  to  coarse 
and  fine  adjustments,  a  focusable 
substage  with  condenser  and  iris 
diaphragm,  and  a  light  source  that  will 
give  a  well-defined  fiber  image.  The 
microscope  must  be  installed  so  that  the 
projection  distance  can  be  adjusted  to 
produce  the  required  500X 
magnification. 

(ii)  Stage  Micrometer.  A  calibrated 
glass  slide  used  to  accurately  set  and 
check  the  magnification  of  the  micro- 
projector. 

(iii)  Cross  Sectioning  Device.  Heavy 
Duty.  An  instrument  consisting 
essentially  of  a  metal  plate  writh  a  slot 
for  holding  a  quantity  of  fibers,  a  key  for 
compressing  the  fibers,  and  a  movable 
tongue  arrangement  by  which  the  fiber 
handle  may  be  extruded  for  sectioning, 

(iv)  Microscope  Slides.  25x75 
millimeters  (1x3  inches). 

(v)  Cover  Glasses.  No.  1  thickness, 
22x50  millimeters  (%x2  inches). 

(vi)  Mounting  Medium.  Colorless 
mineral  oil  with  a  refractive  index  of 
1.480±0.005,  and  of  suitable  viscosity. 

(vii)  Wedge  Scales.  Strips  of  heavy 
paper  or  Bristol  board,  imprinted  with  a 
wedge  for  measurement  of  fiber 
diameter  at  a  magnification  of  500X.  The 
wedge  is  usually  divided  into  2.5 
micrometer  intervals  (cells). 

(2)  Calibration.  The  microscope  shall 
be  adjusted  to  give  a  magnification  of 


500X  in  the  plane  of  the  projected  image. 
This  shall  be  accomplished  by  placing  a 
stage  micrometer  on  the  stage  of  the 
microprojector  and  bringing  the 
instrument  into  such  adjustment  that  the 
sharply  focused  image  of  a  0.20 
millimeter  interval  on  the  stage 
micrometer  will  measure  100  millimeters 
at  the  image  plane. 

(3)  Test  Condition.  Test  specimens 
shall  be  preconditioned  to  approximate 
equilibrium  in  an  atmosphere  of  10  to  25 
percent  relative  humidity  at  a 
temperature  less  than  122'  (50°C).  Then 
the  test  specimens  shall  be  conditioned 
for  at  least  4  hours  in  the  standard 
atmosphere  for  testing,  namely  64±2 
percent  relative  humidity  at  a 
temperature  of  70'±2T  (21'±1*C). 

(4)  Preparation  of  Slides— (1)  Filling 
Cross  Section  Device.  A  specimen  in 
sliver  form  shall  be  placed  in  the  slot  of 
the  cross  section  device  at  a  section  of 
the  sliver  estimated  to  be  a  full  fiber 
length  or  more  from  the  end  of  the  sliver. 
With  the  aid  of  additional  filler  paper  in 
the  slot  if  needed,  the  sliver  shall  be 
firmly  compacted  with  the  compression 
key  which  shall  then  be  secured  with 
the  set  screw.  For  specimens  not  in 
sliver  form,  draw  at  random  small 
quantities  of  fibers  from  the  bulk  of  the 
test  specimen  and  fill  the  slot  of  the 
cross  section  device  sufficiently  to 
assure  firm  compaction  by  the 
compression  key  which  is  then  secured 
with  the  set  screw. 

(ii)  Preliminary  Section.  The 
compacted  fibers  shall  be  cut  off  at  the 
upper  and  lower  surfaces  of  the  fiber 
holder  plate.  The  fiber  bundle  shall  be 
moistened  with  mineral  oil  and  extruded 
approximately  0.50  milhmeter  in  order  to 
take  up  slack  in  the  fibers  and  the 
extruding  mechanism.  The  projecting 
fiber  bundle  shall  be  cut  off  with  a  sharp 
razor  blade  flush  with  the  surface  of  the 
fiber  holder  plate  and  discarded. 

(iii)  Final  Section.  The  fiber  bundle 
shall  be  extruded  approximately  0.25 
millimeter  (250  micrometers).  The 
projecting  fiber  bundle  shall  be  cut  off 
with  a  sharp  razor  blade  flush  with  the 
fiber  holder  plate  leaving  the  fit)er 
pieces  adhering  to  the  razor  blade. 

(iv)  Mounting  the  Fibers.  A  few  drops 
of  mineral  oil  shall  be  placed  on  a  clean 
glass  slide.  With  a  dissecting  needle,  the 
fiber  pieces  shall  be  scraped  from  the 
razor  blade  onto  the  slide  and 
thoroughly  dispersed  in  the  oil.  To 
complete  the  slide  place  a  cover  glass  on 
top  of  the  oil-fiber  mixture.  SUdes  shall 
be  measured  the  day  they  are  prepared. 

Note:  Sufficient  oil  should  be  used  in  the 
preparation  of  the  slide  to  insure  thorough 
distribution  of  the  fibers,  but  an  excess  must 
be  avoided,  as  practically  no  oil  should  flow 
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out  beyond  the  ed^e*  of  the  oover  giasa.  If  the 
number  of  Cben  is  too  great  to  penitit  proper 
distribution  on  the  slide,  or  if  an  excess  of  oil 
has  been  used,  a  portion  of  the  mixture,  af^er 
thorough  dwpersitjn  of  the  fibers,  may  be 
wiped  Bway  wiA  a  piece  of  ti«mie  or  cloth. 

(5)  Measurement  of  Fibers.  The  slide 
shall  be  placed  on  the  stage  of  the 
microprojector.  cover  glass  toward  the 
objective.  Fiber  diameter  meas-urements 
shall  be  made  at  the  approxiniate  raid- 
length  of  the  fibers.  Fiber  edges  appear 
as  fine  lines  without  borders  when  they 
are  uniformly  in  focus.  It  is  unusual, 
however,  for  both  edges  of  the  fiber  to 
be  in  focus  at  the  same  time.  If  both 
edges  of  the  fiber  are  not  uniformly  in 
focus,  adjustment  shall  be  made  so  that 
one  edge  of  the  Rber  is  in  focus  and  the 
other  shows  as  a  bright  line.  To  record 
the  measurement,  it  is  necessary  to 
mark  the  point  where  the  wedge 
corresponds  with  the  fiber  image  as 
determined  by  the  fine  lines  of  both 
edges  when  they  are  uniformly  in  focus, 
or  the  fine  line  of  one  edge  and  the  inner 
side  of  the  bright  line  at  the  other  edge 
when  they  are  not  uniformly  in  focus. 
The  sUde  shall  be  traversed  in  planned 
courses  so  that  fibers  from  all  pKjrtions 
of  the  shde  will  be  measured.  A  fiber 
shall  be  measured  when  its  image  mid- 
point comes  within  the  field  of  a  4  inch 
(100  mfflimeter)  diameter  circle  centrally 
located  in  the  projected  area.  Kemp  and 
med  fibers  which  come  within  the  field 
of  measurement  are  to  be  measured  for 
fiber  diameter.  Fiber  images  shorter 
than  100  mflHmelers  (200  micrometers! 
and  longer  than  150  millimeters  (300 
micromHersl  and  those  with  distorted 
images  shall  be  excluded  from 
measurement.  The  marks  within  each 


cell  on  the  wedge  scale,  indicating  the 
diameters  of  die  fibers  measured,  and 
counted  for  calculations  as  indicated  in 
paragraph  (bK7l  of  this  section. 
Oocasionaily  a  fiber  diameter  will  be 
less  or  greater  than  the  extreme  limits  of 
the  wedge  scale.  When  this  occurs,  the 
image  of  the  5ber  is  projected  onto  the 
borader  of  the  wedge  scale  and  lines 
drawn  on  the  scale  at  the  edges  of  the 
fiber  image.  The  distance  between  the 
lines  is  later  measured  with  a  metric 
ruler  to  obtain  the  diameter  of  the  fiber. 

When  measunng  fiber  diameters  in 
this  manner.  1  millimeter  is  equal  to  2 
micrometers  at  500X  magnification. 

(9)  Number  of  Slides  and  Fibers  to 
Measure.  The  minimum  number  of  fibers 
to  measure  for  each  test  shall  be  the 
number  needed  to  attam  confidence 
limits  of  the  mean  within  ±  0.40 
micrometer  at  a  probability  of  95 
percent.  Two  operators  shall  each 
measure  approximately  one-half  the 
required  number  of  fibers.  The 
approximate  number  of  fiber 
measurements  needed  for  each  of  the 
grades,  as  listed  in  Tables  1  and  2,  may 
serve  as  a  guide.  However,  the  precise 
number  of  fibers  to  be  measured  can  be 
calculated  by  using  the  equation  show 
below; 


making  a  total  of  four  slides  per 
operator.  The  number  of  fibers  to  be 
measured  per  slide  shall  be  determined 
by  dividing  the  approximate  number  of 
fibers  to  be  measured  per  test  by  eif^t 
(the  total  number  of  slides  prepared  per 
test). 

(7)  Calcuakion  and  Report.  The 
measurements  of  both  operators  shall  be 
combined  and  the  following  calculations 
made  by  using  the  apphcable  formulae 
show  below. 

(i)  The  average  diameter  of  fibers  (X): 
X=A-t-mE, 

(ii)  The  standard  deviation  (6): 


6= 


inVE.-E.' 


(iii]  The  confidence  Umits  of  mean  at 
95  percent  probability  level  = 


X± 


1.966 
Vn 


In  the  formulae  slated  above: 
A  =  Midpoint  of  cell  containing  the  smallest 

measurement. 
m  =  Cell  intcr.al. 
n= Total  number  of  fiber  measurements. 


n= 


lJ6o* 
0.40 


Xfx 


and 


2fx' 


In  ihis  equation;  n=  Number  of  fibers 
to  be  measured,  and  o= Standard 
deviation  of  fiber  diameter. 

For  mohair  top  each  operator  shall 
make  a  slide  from  each  test  specimen. 


E,= ^l     .where 


I=Sucinutioii. 

f  =  Observed  frequency 

x  =  Deviation  in  Cells  from  A. 

An  example  of  the  calculations  is  set 
forth  below. 


EXAMPl^  OF  CALCULA-nONS:  AVERAGE  F«ER  DIAMETER.  STAMDARO  DEVIATKJN  AND  CONROENCE  LtMTrS  Of  MEAMS 


CelNa 


Cel  boundanec  (>im) 


iaotoi2.5— 

12.510  15.0.... 
15.0to17.5.... 
17  5  to  200... 
20i>to22.5-. 

25J0  10  27.5  _ 
27  5  to  30i}  - 
30.0  to  32.5  _ 
32.5  to  35.0... 
35j0to37.5_ 

S7.sto40.a- 

40.0  to  42.5  - 

I  42.5  to  45.0.- 
45,0  to  47.5... 
47.5  to  50.0  _ 
50.0  to  52  S~ 


AOa»\) 


Oeviatioo  in 
calls  Imn 


11.25 


Totol- 


0 
1 
2 
3 
4 
5 
6 
7 
8 

e 

10 

11 

12 
13 
14 
15 
1« 


Observed 
frequency  I 


1 

15 

66 

141 

165 

176 

138 

09 

79 

55 

35 

9 

e 

6 

4 
0 
3 


1,000 


0 

15 

132 

432 

860 

880 

828 

893 

632 

405 

350 

99 

96 

78 

56 

0 

48 


0 

15 

264 

1.209 
2^640 

4,400 
4.966 
4jBS1 
5,056 
4/455 
3,500 
1,089 
1.152 
1,014 

784 
0 

768 


Cufnulaflve       Cumulattve 
Irwquency         percent 


5.485     36.225 


1 

16 

82 

223 

see 

564 

702 
601 
860 
935 

970 
979 
967 
9S3 
997 
997 
1,000 


0.10 
1.80 
8.20 
22.30 
38«) 
56.40 
70.30 
80.10 
88XW 
93  50 
97.00 
97.90 
9870 
99.30 
99.70 
99  70 
100  00 


Nunfear  of  OMMMinenls  (n|- 1 XKX). 

A  (imlpoM  d  cell  oontanng  amaJtost  ttawatof  measutBaner*)  =  1 1  2S 

m  (eel  lntafyal  =  2.S  microcneters. 


nwuon'ietars 
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E.=   i!i  =  1^  =545S0J-J^h.  ,  ^^^^^ 
«  '■«»  „  1.000 


AvwagadwmanMr.  X=A4-mE,>  11.25.1-2.5(5 4650=  24  86  mcroina««rs  ' 
Stwidard  dMMon.  &>mVE,-E,^2.S  V36.22SO-30  0e52=2.&(2  4779)^6  19 
ConManc*  ImwM  o*  mmn  U  96  p«rcant  probabrfity  lev«<'= 


=  24  96± 


121324 
3V8127 


=  24.9e±0.38microniolef».' 


'  Round  on  (h*  eatcuWad  vakiw  o)  tvarag*  llbef  diamatar.  standard  daviaten.  and  conf«)enc«  hmn  of  the  maan  lo  2  decinai  ptacas  as  toOows  H  lh«  Ug^n  m  the  3^  decw  plac«  •  4 
or  )«ss.  ratam  Iha  figura  m  Oia  2nd  daonal  placa  unchangad.  otnannsa.  mcraasa  tha  Kgun  m  vw  2nd  dacvnal  placs  t>y  1 


(c)  Procedure  for  Designating  Grade — 
(1)  Mohair. 

(i)  Single  Grade  Designation.  If  the 
measured  average  fiber  diameter  and 
standard  deviation  in  fiber  diameter 
correspond  to  requirements  set  forth  for 
a  single  grade,  that  shall  be  the  grade 
assigned  to  the  sample.  Example: 
Measured  average  fiber  diameter =28.50 
micrometer,  standard  deviation  =  8.1 
micrometers;  the  grade  designation  is 
32s. 

(ii)  Dual  Grade  Designation.  If  the 
standard  deviation  in  fiber  diameter 
exceeds  the  limit  for  the  grade  to  which 
the  average  fiber  diameter  corresponds, 
the  sample  shall  be  assigned  a  dual 
grade  designation,  the  second 
designation  being  one  grade  coarser 
than  the  grade  to  which  the  average 
fiber  diameter  corresponds.  Example: 
Measured  average  fiber  diameter  =  28.50 
micrometers;  standard  deviation  =  8.6 
micrometers;  the  grade  designation  is 
32s/30s.  In  lots  assigned  a  dual  grade 
designation,  the  minimum  number  of 
fibers  measured  shall  be  that  specified 
for  the  coarser  of  the  two  grades. 

(2)  Mohair  Top. — (i)  Single  Grade 
Designation.  If  the  measured  average 
fiber  diameter  and  the  fiber  diameter 
dispersion  correspond  to  requirements 
set  forth  for  a  single  grade,  that  shall  be 
the  grade  assigned  to  the  sample. 

Example:  Average  fiber 
diameter  =  30.94  micrometers. 


minimum  number  of  fibers  measured 
shall  be  that  specified  for  the  coarser  of 
the  two  grades. 

Example:  Average  fiber  diameter  is 
30.94  micrometers. 


Fiber  diameter  dispersion 

Percent 

30  0    micrometers  and  under „ 

30  1     mtcrometer  and  over „ 

40  1     micrometefs  and  over „,_._.._ 

Grade  destgnaton  is  30s 

51 
49 
10 

(ii)  Dual  Grade  Designation.  If  the 
fiber  diameter  dispersion  does  not  meet 
the  requirements  for  the  grade  to  which 
the  average  fiber  diameter  corresponds, 
the  mohair  top  shall  be  assigned  a  dual 
grade  designation,  the  second 
designation  being  one  grade  coarser 
than  the  grade  to  which  the  average 
fiber  diameter  correponds.  In  lots 
assigned  a  dural  grade  designation,  the 


R>er  diameter  dispersion 

Percent 

30  0    micrometers  and  under 

30  1     micrometer  and  over _ 

45 
55 
16 

Grade  designator  is  30s/28s. 

§  32.205    Interpretation. 

Since  all  the  portions  of  a  lot  of 
mohair  may  not  be  of  the  same  average 
fiber  diameter,  the  average  fiber 
diameter  determined  represents  only  the 
average  of  the  entire  lot.  It  should  not  be 
construed  to  represent  the  average  fiber 
diameter  of  any  component  part  of  the 
lot. 

Samples  Representative  of  the  Official 
Standards  of  the  United  States  for 
Grades  of  Mohair  and  Mohair  Top 

§  32.400    Standard  samples  of  mohair  and 
mohair  top  grades;  method  of  obtaining. 

All  inquiries  regarding  cost  and 
availability  or  applications  for  samples 
may  be  addressed  to  Director,  Livestock 
and  Seed  Division,  AMS,  U.S. 
Department  of  Agriculture.  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Samples  certified  as  representative  of 
the  official  standards  of  the  United 
States  for  grades  of  mohair  and  mohair 
top  will  be  furnished  when  available  as 
follows,  subject  to  other  conditions  of 
this  section,  upon  filing  an  approved 
application  and  prepayment  of  the  costs 
thereof. 

(a)  Samples  Representative  of  the 
Official  Grades  of  Mohair — (1) 
Complete  Set.  Ten  certified  samples  of 
mohair,  grades  40s  through  18s. 

(2)  Individual  Sample.  Individual 
certified  samples  of  mohair. 

Note:  A  certified  sample  cgnsists  of  mohair 
randomly  selected  from  a  bulk  sample.  The 
measured  average  fiber  diameter  and 
standard  deviation  in  fiber  diameter  of  the 
bulk  sample  were  within  the  limits 


corresponding  to  the  grade  of  the  standard 
sample  as  set  forth  in  J  32.0. 

(b)  Samples  Representative  of  the 
Official  Grades  of  Mohair  Top. — (1) 
Complete  Set.  Nine  certified  samples  of 
mohair  top.  grades  40s  through  20s. 

(2)  Individual  Sample.  Individual 
certified  samples  of  mohair  top. 

Note:  A  certified  sample  consists  of  mohair 
top  drawn  from  a  ball  of  lop  whose  measured 
average  fiber  diameter  and  fiber  diameter 
dispersion  were  within  the  limits 
corresponding  to  the  grade  of  the  standard 
sample  as  set  forth  in  §  32  100. 

(c)  Each  application  for  standard 
samples  of  mohair  or  mohair  top  shall 
be  upon  an  application  form  furnished 
or  approved  by  the  Agricultural 
Marketing  Service,  shall  be  signed  by 
the  applicant,  and  shall  be  accompanied 
by  check  or  money  order  made  payable 
to  the  "Agricultural  Marketing  Serv  ice, 
USDA"  in  an  amount  to  cover  the  cost 
of  the  sample  requested.  Remittance 
from  sources  outside  the  United  States 
shall  be  by  international  money  order  or 
by  check  on  a  U.S.  bank,  made  payable 
to  the  "Agricultural  Marketing  Services, 
USDA."  Each  application  shall 
incorporate  the  following  agreement; 

(1)  That  no  samples  representative  of 
the  official  mohair  and  mohair  lop 
standards  shall  be  considered  or  used  as 
representing  such  standards  after 
cancellation  in  accordance  with  this 
section. 

(2)  That  the  said  standard  samples 
shall  be  subject  to  inspection  by  the 
Secretary  or  by  any  duly  authorized 
officer  or  agent  of  the  Department  of 
Agriculture  during  usual  business  hours 
of  the  person  having  custody  of  the 
samples. 

(3)  That  the  certificates  covering  any 
of  the  samples  representative  of  the 
standards  may  be  revoked  and  canceled 
by  the  Director  of  the  Livestock  and 
Seed  Division,  if  it  is  found  upon  such 
inspection  that  the  said  samples  are  not 
representative  of  the  official  standards. 


pMiflBal  Ragjstar 
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;  32.401    Cost  of  ttandard  umplM  for 


(a)  Complete  Set  $6000  each, 
delivered  to  any  destination  within  the 
United  States,  and  $65.00  each, 
delivered  to  any  deatination  outside  the 
United  States. 

(b)  Individual  Sample.  $6.00  each, 
delivered  to  any  destination  within  the 
United  States  and  $8.00  each,  delivered 
to  any  destination  outside  the  United 
States. 

§  32.402    Coot  Of  standard  Mmp4««  for 
mohair  top  gradoa. 

(a)  Complete  Set  SBODO  each, 
dehvered  to  any  destination  within  the 
United  State*  a!nd  S0S.OO  each,  delivered 
to  any  destination  outside  the  Uaited 
Statea. 

(b)  Individual  Sample.  $10.00  each, 
delivered  to  any  desUnatioo  within  the 
United  Stales  and  $12i»  each,  delivered 
to  any  destination  outside  the  United 
States. 

Done  at  Washington,  DC,  on  January  17, 
:»!. 

DanialHalay, 
Administrator. 

[PR  Doc.  91-1570  Filed  1-24-91;  8:45  am] 
mxma  ooem  mn^t-m 


DEPARTMEMT  OF  TBAHSPORTATION 
Federal  AvIaMon  Admlnlstnrtioii 
14  CFR  Part  75 
[Alrspaes  Ooeint  Ma  90-A8«Mtl 

PropoaMl  EataMiahmant  of  Ja«  flouta 
J-242:NM 

AOCMCv:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTKMC  Notice  of  propoaed  rulemaking. 

tUMMAHV.  This  notice  proposes  to 
establish  new  )et  Route  f-^2  between 
Las  Vegas.  NM.  and  Zuoi,  NM.  This  new 
route  would  provide  a  direct  and  shorter 
route  between  these  areas  as  wcU  as  an 
additional  means  to  travel  to  Phoenix, 
AZ.  This  action  would  aid  flight 
planning  and  improve  the  flow  of  traffic 
in  that  area. 

DATES:  Comments  must  be  received  on 
or  before  March  11, 1991. 
AOOftESSCS:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-SOO,  Docket  No. 
90-ASW-49.  Federal  Aviation 
Administration,  Forth  Worth,  TX  7«193- 
0530. 

The  ofHcial  docket  may  be  examined 
in  the  Rules  Docket,  weekdeya,  except 
Federal  holidays,  between  0:30  ajn.  and 
5  p-BL  The  FAA  Rules  Docket  is  iocatad 


in  the  Office  of  the  Chief  Counsel.  Room 
916,  800  Independence  Avenue,  SW., 
Washington,  DC. 

An  informal  docket  may  also  be 
examinpd  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 
Lews  W.  Still,  Airspace  and  Obstruction 
Evaluation  Branch  (ATP-240), 
Airspace — Rules  and  Aeronautical 
bifonnation  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  .Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (2021 
267-9250. 
SUPMfMCHTARY  MFORMATtON: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  cf 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  %vishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  satunit 
with  those  comments  a  aelf-addresaed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  90- 
ASW-W."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comnnents 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  vnll  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention;  Public  Inquiry 
Center,  AFA-n23a  800  Independence 
Avenue.  SW..  Washmgton.  DC  20591,  or 
by  calling  (202)  287-3404. 


Commonicationa  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

ThePropoaal 

The  FAA  is  considering  an 
amendment  to  part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  part  75)  to 
establish  a  new  Jet  Route  1-242  between 
Las  Vegas.  NM,  and  Zuni,  KM.  This  jet 
route  would  permit  a  direct  charted 
route  between  these  areas  where 
aircraft  are  usually  radar  vectored.  The 
new  j-242  would  aid  in  secpiencing 
traffic  landing  in  Phoenix.  AZ.  This 
action  would  aid  flight  planning  and 
save  fuel.  Section  75.100  of  part  75  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.8G  dated 
September  4. 199a 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  andcipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  part  75)  as  follows; 

PART  75-ESTABUSHIiENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  75 
continues  to  read  as  follows; 

Authority:  49  U.S.C  134a(a).  13S4<a).  1510: 
Executive  Order  10854:  49  U.S.C  106(gj 
(Revised  Pub.  L  97-449,  January  12. 1983];  14 
CFR  11.89. 


{75.100    U 

2.  Section  75.100  is  amended  as 
follows; 
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1-212  (New| 

From  L,«s  Vegas,  NM:  Zrai.  NM;  INT  Zani 
242*7(228*141  and  Salt  Rhrer.  AZ, 
OSllXOSrif)  rvialr  Salt  River. 

Issued  in  Washington,  DC  on  January  W. 
1991. 
HatoM  W.  BMicK, 

Manager,  Airspace — Rtttes  artd  Aeronautical 
Information  IXviuon. 

[FR  Doc.  91-1725  Piled  1-24-91;  8:45  am] 

aiLUNa  coot  «tio-tMi 


CoMtGNiard 

33CFRPwt117 
(CG02-»1-01] 

DrAwbiW^v  OpciiHuM  Refutations;  St. 
Crolx  Rhrer,  Minnesota  and  Wlscorwln 

AQENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMtMARY:  This  action  proposes 
changing  the  regulations  governing  the 
advance  notice  requirements  for  opening 
the  St.  Crabc  River  drawbridges  at 
Hadson  and  Prescott  Wisconsin.  The 
proposal  is  to  extend  the  dates  during 
which  the  Chict^  and  hiorthwestem 
Railroad  drawbridge  at  mile  17.3,  the 
U.S.  16-ei  drawbridge  at  mile  03,  and 
the  Boriington  Northern  Railroad 
drawbridge  at  mile  0,2  may  be  opened 
with  24-hoar  notice. 
DATES:  CotRoients  must  be  received  on 
or  before  March  11, 1991. 


addhemcs:  Comments  should  be 
mailed  to  Commander  (ob).  Second 
Coast  Guard  District,  1222  Spruce  Street, 
Room  2.107B,  St  Louis,  MO  6310:^-3832, 
Attention;  Dodcet  CCD2-91-01.  The 
comments  and  other  materials 
referenced  is  this  notice  «vill  be 
available  for  inspection  and  copying  at 
this  address.  Normal  office  hours  are 
between  7:45  a.m.  and  4:15  pjn.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHn  IMPOIWMTION  contact: 
Roger  K.  Wiebusch.  Bridge 
Administrator,  Second  Coast  Guard 
District,  314-539-3724. 
SUPPlfMENTARY  MRMMNATKM: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  Identify  this  notice 
(CGD2-91-01]  and  the  specific  section  of 
the  proposal  to  which  their  comments 
pertain,  identify  the  bridges,  and  give 
reasons  for  each  comment  Receipt  of 
comments  will  be  acknowledged  if  the 
comment  so  requests. 


The  proposed  regulations  may  be 
changed  in  Hght  of  comments  received. 
AU  comments  recefred  before  the  end  of 
the  comment  period  will  be  considered 
before  final  actkm  is  taken  on  this 
propoaat  No  pvbKc  hearing  is  planned 
but  one  may  be  keld  if  sufficient  written 
requests  for  a  bearing  are  received  and 
it  ia  determined  that  ^e  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are  Wanda 
G.  Renshaw,  Project  Officer,  and 
Lieutenant  M  A.  Suire.  Project  Attorney, 
1222  Spruce  Street,  St.  Louis,  MO  03103- 
3623,  314-539-3727. 

Discussion  of  Proposed  Regulations 

The  swing  span  of  the  Chicago  and 
Northwestern  Railroad  Bridge  at 
Hudson.  Wisconsin,  and  the  vertical  lift 
spaas  of  the  U.S.  16-61  Highway  Bridge 
and  the  Burhogtoa  Nortbem  Raikoad 
Bridge,  both  at  Prescott,  Wisconsin, 
presently  open  oa  signal  except  that 
from  December  15  through  the  last  day 
of  February,  the  draws  open  on  signal 
provided  at  least  24  hours  notice  is 
given.  Navigation  through  these  bridges 
consists  mainly  of  recreational  craft  and 
an  occasior\al  commercial  tow.  The 
Chicago  and  Northwestern  Railroad 
Bridge  is  located  in  a  reach  of  the  river 
that  is  frozen  during  the  winter  months. 
Because  of  infrequent  requests  to  open 
the  draw  due  to  river  and  weather 
conditions,  the  Railroad  originally 
requested  that^ie  dates  during  which  24 
hours  notice  is&quired  for  opening  the 
draw  be  changSl  to  November  15 
through  March  31.  As  a  result  of 
comments  received  from  a  commercial 
operator.  Chicago  and  Northwestern 
later  amended  their  petition  and 
requested  that  the  advance  notice 
period  be  revised  to  require  24  hours 
notice  between  December  15  and  March 
31.  Bridge  logs  confiim  that  a  total  of  six 
openings  occurred  at  this  bridge  during 
the  periods  March  1  through  March  31 
for  the  navigation  seasons  1983  through 
1989.  In  considering  Chicago  and 
Northwestem's  request,  the  openings  of 
the  railroad  and  highway  drawbridges 
at  Prescott  were  also  reviewed.  Draw 
opening  logs  document  that  both  bridges 
were  opened  a  combined  total  of  two 
times  in  1989  and  six  times  in  1990 
during  the  period  December  15  through 
March  31.  This  change  will  relieve  the 
bridge  owner  of  the  burden  of  having  a 
drawtender  in  attendance  from  March  1 
through  March  31.  and  still  provide  for 
the  reasonable  needs  of  navigation. 

In  addition  to  the  foregoing,  this 
change  will  reinsert  two  subparagraphs, 
and  renumber  existing  subparagraphs. 


for  the  regulation  governing  the 
operation  of  the  S36  bridge  at  Stillwater. 
Minnesota,  Mile  23.4-  These  sab- 
paragraphs  were  inadvertently  omitted 
from  die  regulatton  at  subsection 
117.1t>i9  when  the  reoijanized 
regrfations  for  drawbridges  were 
published  in  the  Federal  Register  on 
April  24,  1984  (FR  17430^ 


Federalism 
Certification 


•od 


This  actioa  is  being  analyzed  in 
accordance  with  the  priadpbs  and 
criteria  outlined  in  Executive  Order 
12612,  and  it  is  expected  that  the 
proposed  action  does  not  have  suffiuent 
federalism  implications  to  warrant 
preparation  of  a  Federaiisin 
Assessaaest  This  proposed  rulemakiDg 
sin^y  extends  the  advance  notice 
period  to  March  31  kv  the  occasional 
vessel  that  may  require  a  bridge  opening 
dartBg  the  winter  i 


Envtronmantal  Assessment  and 
Certification 

This  action  is  beir^  reviewed  by  the 
Coast  Guard.  Prekniinary  analysis 
indicates  this  action  will  qaalify  as  a 

Categorical  Exclusion  in  accordance 
with  paragraph  2.B.2.g.(5)  of  the  NEPA 
Imptementmg  Procedures.  COMDTINST 
M16475.1B. 

Interested  persons  are  nonetheless 
invnted  to  participate  in  this  rulemaking 
by  submitting  written  news,  data,  or 
arguments  in  accordance  with  the 
procedures  outlined  eariier  in  this 
preamble.  Copies  of  all  documents  bemg 
reviewed  will  be  available  on  the  docket 
for  public  review. 

Economic  Assessment  and  Certification 

The  proposed  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  In 
addition,  these  regulations  are 
considered  to  be  nonsignificant  under 
the  guidehnes  of  DOT  Order  2100.5 
dated  May  22, 1980,  Policies  and 
Procedures  for  SimpUfication.  Analysis, 
and  Review  of  Regulations.  An 
economic  evaluation  has  not  been 
conducted  and  is  deemed  uruiecessary 
as  the  impact  of  these  regulations  is 
expected  to  be  minimal.  Extending  the 
advance  notice  period  from  the  last  day 
of  February  to  March  31  is  justified  in 
view  of  the  paucity  of  vessels  requiring 
bridge  openings  during  the  winter 
season.  Pursuant  to  5  U.S.C.  601.  et  seq.. 
Regulatory  Flexibility  Act,  it  le  certified 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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List  of  Subjects  In  33  CFR  Part  117 

Bridges. 
Proposed  Relations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

PART  117-DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
will  continue  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  48;  33 
CFR  1.05-l(g). 

2.  Section  117.667  is  revised  to  read  as 
follows: 

{  1 17.M7.    St  CroU  River. 

(a)  The  draws  of  the  Burlington 
Northern  Railroad  Bridge,  Mile  0.2.  and 
the  U.S.  16-61  bridge,  Mile  0.3.  at 
Prescott,  and  the  Chicago  and 
Northwestern  railroad  bridge,  Mile  17.3, 
at  Hudson,  shall  open  on  signal:  except 
that,  from  December  15  through  March 
31,  the  draw  shall  open  on  signal  if  at 
least  24  hours  notice  is  given. 

(b)  The  draw  of  the  836  Bridge.  Mile 
23.4,  at  Stillwater,  shall  open  on  signal 
as  follows: 

(1)  From  May  15  through  October  15, 
Monday  through  Friday,  except  Federal 
holidays,  from — 

(i)  8  a.m.  to  11  a.m..  every  hour  on  the 
hour; 

(ii)  11  a.m.  to  3  p.m..  every  hour  and 
half  hour 

(iii)  3  p.m.  to  6  p.m.,  every  hour  on  the 

hour 

(iv)  6  p.m.  to  10  p.m.,  every  hour  and 
half  hour  and 

(v)  10  p.m.  to  8  a.m.,  if  at  least  two 
hours  notice  is  given. 

(2)  From  May  15  through  October  15, 
Saturdays,  Sundays,  and  Federal 
holidays  from — 

(i)  8  a.m.  to  11  a.m.,  every  hour  and 
half  hour. 

(ii)  11  a.m.  to  8  p.m.,  every  hour  on  the 
hour; 

(iii)  8  p.m.  to  midnight,  every  hour  and 
half  hour,  and 

(iv)  Midnight  to  8  a.m.,  if  at  least  two 
hours  notice  is  given. 

(3)  From  May  15  through  October  15, 
at  any  time  for  emergencies. 

(4)  From  October  16  through  May  14.  if 
at  least  24  hours  notice  is  given. 

(c)  The  draw  of  the  Soo  Line  Railroad 
Bridge.  Mile  40.7,  at  Otisville,  need  not 
be  opened  for  the  passage  of  vessels. 

3.  Section  117.1099  is  revised  to  read 
as  follows: 

9  117.1099    SLCrota  River. 

(a)  The  draws  of  the  Burlington 
Northern  Railroad  Bridge.  Mile  0.2.  and 


the  U.S.  16-61  bridge,  Mile  0.3.  at 
Prescott.  and  the  Chicago  and 
Northwestern  railroad  bridge.  Mile  17.3. 
at  Hudson,  shall  open  on  signal;  except 
that,  from  December  15  through  March 
31,  the  draw  shall  open  on  signal  if  at 
least  24  hours  notice  is  given. 

(b)  The  draw  of  the  S36  Bridge,  Mile 
23.4.  at  Stillwater,  shall  open  on  signal 
as  follows: 

(1)  From  May  15  through  October  15. 
Monday  through  Friday,  except  Federal 
holidays,  from — 

(i)  8  a.m.  to  11  a.m.,  every  hour  on  the 
hour. 

(ii)  11  a.m.  to  3  p.m..  every  hour  and 
half  hour. 

(iii)  3  p.m.  to  6  p.m.,  every  hour  on  the 
hour 

(iv)  6  p.m.  to  10  p.m.,  every  hour  and 
half  hour  and 

(v)  10  p.m.  to  8  a.m.,  if  at  least  two 
hours  notice  is  given. 

(2)  From  May  15  through  October  15, 
Saturdays,  Sundays,  and  Federal 
holidays  from — 

(i)  8  a.m.  to  11  a.m.,  every  hour  and 
half  hour 

(ii)  11  a.m.  to  8  p.m..  every  hour  on  the 
hour 

(iii)  8  p  m.  to  midnight,  every  hour  and 
half  hour  and 

(iv)  Midnight  to  8  a.m..  if  at  least  two 
hours  notice  is  given. 

(3)  From  May  15  through  October  15. 
at  any  time  for  emergencies. 

(4)  From  October  16  through  May  14,  if 
at  least  24  hours  notice  is  given. 

(c)  The  draw  of  the  Soo  Line  Railroad 
Bridge.  Mile  40.7  at  Otisville.  need  not 
be  opened  for  the  passage  of  vessels. 

Dated:  January  14, 1991. 
W.|.  Eckar, 

Rear  Admiral  (Lower  Half).  United  States 
Coast  Guard.  Commander.  Second  Coast 
Guard  District. 
[FR  Doc.  91-1745  Filed  1-24-91:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AE95 

Schedule  for  Rating  Disabilities- 
Systemic  Conditions 

AQENCy:  Department  of  Veterans 

Affairs. 

action:  Advance  notice  of  proposed 

rulemaking.  


summary:  The  Department  of  Veterans 
Affairs  (VA)  is  issuing  an  advance 
notice  of  proposed  rulemaking  (ANPRM) 
concerning  that  portion  of  the  Schedule 


for  Rating  Disabilities  which  deals  with 
systemic  diseases.  This  ANPRM  is 
necessary  because  of  a  General 
Accounting  Office  (GAO)  study  and 
recommendation  that  the  medical 
criteria  in  the  rating  schedule  be 
reviewed  and  updated  as  necessary.  The 
intended  effect  of  this  ANPRM  is  to 
solicit  and  obtain  the  comments  and 
suggestions  of  various  interest  groups 
and  the  general  public  on  necessary 
additions,  deletions  and  revisions  of 
terminology  and  how  best  to  proceed 
with  a  systematic  review  of  the  medical 
criteria  used  to  evaluate  systemic 
diseases.  Other  body  systems  will  be 
subsequently  scheduled  for  review  until 
the  medical  criteria  in  the  entire  rating 
schedule  have  been  analyzed  and 
updated. 

DATES:  Written  comments  and 
submissions  in  response  to  this  ANPRM 
must  be  received  by  VA  on  or  before 
March  28. 1991. 

ADDRESSES:  Interested  persons  and 
organizations  are  invited  to  submit 
written  comments  and  suggestions 
regarding  this  ANPRM  to  the  Secretary 
of  Veterans  Affairs  (271A).  Department 
of  Veterans  Affairs.  810  Vermont  Ave. 
NW..  Washington,  DC  20420.  All  written 
submissions  will  be  available  for  public 
inspection  only  in  the  Veterans  Service 
Unit,  Room  132.  at  the  above  address 
and  only  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday 
(except  holidays)  until  April  5, 1991. 
FOR  FURTHER  INFORMATIOM  CONTACT: 
Robert  Seavey,  Consultant,  Regulations 
Staff  (211B),  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPt^MENTARY  INFORMATION:  In 
December  1988  the  GAO  published  a 
report  entitled  VETERANS'  BENEFITS: 
Need  to  Update  Medical  Criteria  Used 
in  VA's  Disability  Rating  Schedule 
(GAO/HRD-89-28).  After  consulting 
numerous  medical  professionals  and  VA 
rating  specialists  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
pari  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medicei  conditions 
not  presently  in  the  rating  schedule.  VA 
rating  specialists  noted  that  for  some 
disorders  they  would  prefer  more 
medical  criteria  for  distinguishing 
between  various  levels  of  severity  and 
that  inconsistent  ratings  may  result 
when  unlisted  conditions  had  to  be 
rated  by  analogy  to  other  listed 
disorders.  The  GAO  recommended  that 
VA  prepare  a  plan  for  a  comprehensive 
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review  of  the  rating  schedule  and.  based 
on  the  results,  revise  the  medical  criteria 
accordingly.  It  also  recommended  that 
VA  implement  a  procedure  for 
systematically  reviewing  the  rating 
•chedtile  to  keep  it  updated.  VA  agreed 
to  both  recommendations,  and  this 
ANPRM  is  one  step  in  a  comprehensive 
rating  schedole  review  plan  which  will 
ultimately  be  converted  into  a 
systematic,  cyclical  review  proceM. 

Tliie  ANPRM  is  the  first  stage  in  VA's 
consideration  of  what  regulatory  action 
to  take,  if  any.  with  respect  to  revising 
and  updating  that  portion  of  the  rating 
schedule  dealing  with  systemic  disease. 
(38  CFR  4.88  and  4.88a). 

Interested  oi^ganizations  and 
individuals  are  invited  to  submit 
comments  and  suggestions  for  revising 
current  medical  criteria,  adding 
additional  disabilities  and/or  deleting 
certain  rarely  encountered  disorders  or 
transferring  them  to  other  section*  of  the 
rating  sdiediile.  Submissions  may  run 
the  gamut  from  narrative  discussions  of 
individual  rating  criteria  to  wholesale 
format  changes  and  substitute  rating 
schedules.  Where  changes  are 
suggested,  we  would  also  appreciate  a 
recitation  as  to  the  scientific  or  medical 
authority  for  such  changes.  Early 
submissions  will  expedite  the  comment 
review  process  and  are  encouraged. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions.  Veterans. 

Approved  December  27. 1990. 
Edward ).  Dwwinsld, 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  91-1754  Filed  1-24-91:  8:45  am] 
BiLUNO  COOC  isao-oi-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chaptar  I 

[FRL#-3900-3] 

Establishment  and  Open  Meeting  of 
the  Negotiated  Rulemaking  Advisory 
Committee  for  the  Lead  Acid  Battery 
Recycling  Rule 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Establishment  of  FACA 

Committee. 

SUHMIAIIY:  As  required  by  section  9(a)(2] 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  we  are  giving  notice  of 
the  establishment  of  an  Advisory 
Committee  to  negotiate  a  rule  to  regulate 
the  recycling  of  lead  acid  batteries.  We 
have  determined  that  this  is  in  the 
public  interest  and  will  assist  the 


Agency  in  perfonning  its  duties 
prescribed  in  the  Toxic  Substances 
Control  Act 

Coiiies  of  the  Committee  Charter  wifi 
be  filed  with  the  appropriate  conmnittees 
of  Congress  aad  the  Library  of  Congress. 

The  Committee's  first  meeting  will  be 
held  on  Janoary  3a  IBBl.  Notice  of  this 
meeting  was  previously  published  on 
January  15, 1991.  Notice  of  &ts  meeting 
was  prevlotniy  published  on  Janoery  15. 
1991.  The  CoMinittee's  facilitator  has 
noKftsd  hiterested  parties  of  the  meeting 
dates.  The  parpose  of  the  meeting  is  to 
consider  information  on  the  status  of 
lead  acid  battery  recycling,  to  generate 
issues  lor  the  ccunmittee  to  discuss  and 
to  begin  discussion  of  these  issues.  The 
Committee  meeting  is  open  to  the  public 
without  need  for  advance  registration. 

DATES:  The  Committee  will  meet  on 
January  30, 1991  from  10  am  to  4  pm. 
ADDRESSES:  Location  of  the  meeting  will 
be  in  the  Board  Room  of  the  American 
Society  of  Association  Executives,  1575 
Eye  Street.  NW..  Washington.  DC 

FOR  FURTHER  IMFORMATMM  CONTACT. 

Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  call  Nancy  Laurson.  Office  of 
Toxic  Substances,  at  (202)  382-7363. 
Persons  needing  further  information  on 
procedural  matters  should  call  Deborah 
Dalton,  Regulatory  Negotiation  Project, 
at  (202)  382^5495. 
SUr*l£M&rrARV  IWrORMATKWfc 

Background:  Need  for  Rule 

Lead  is  a  ubiquitous  md  toxic  heavy 
metaJ  used  in  a  wide  variety  of 
consumer  aad  industrial  products, 
including  lead  acid  batteries.  The 
pathways  of  lead  exposure  are 
numerous  and  can  take  place  throughout 
the  life-cycle  of  a  product  from  mining  to 
disposal 

Exposure  to  lead  can  result  in  a 
number  of  significant  human  health 
effects.  High  blood  lead  levels  in 
children  are  associated  with  anemia, 
mental  retardation,  encephalopathy,  and 
even  drath  at  very  high  levels.  Even  at 
low  doses,  where  impacts  are  more 
subtle,  lead  expostirei  produce  a  variety 
of  effects  including  slight  increases  in 
blood  pressure  in  adults  and  subtle 
deficits  in  attention  span,  hearing,  and 
learning  disabilities  in  children.  Lead 
exposure  is  also  associated  with 
reproductive  effects  in  men  and  women, 
and  with  decreased  birth  weight  and 
decreased  level  of  development  at  birth. 

The  biggest  percentage  of  lead 
consumed  domestically  is  used  in  lead 
acid  batteries.  Lead  acid  batteries  are 
also  the  major  source  of  lead  eatering 
the  iBuniclpal  waste  stream. 


EPA  believes  that  lead  acid  battery 
recycling  is  necessary  to  redace  the 
amount  of  lead  entering  the 
envtromnent.  Corrently.  the  battery 
recycling  rate  is  high — approximately 
80-90  percent  of  lead  acid  batteries  are 
recycled.  However,  the  recydmg  rate 
has  fluctuated  considerably  in  the  past. 
A  significant  decline  in  the  recycling 
rate  may  result  in  the  indefinite  storage 
of  batteries  in  garages,  improper 
disposal  (landfills  or  along  roadsides), 
or  export  of  lead  acid  batteries  to 
foreign  smelters  for  recycling.  If 
batteries  are  recycled  offshore,  there  is 
a  likelihood  that  battery  manufacturing 
may  also  move  offshore. 

EPA's  goal  is  to  achieve  and  maintain 
a  100  percent  lead  add  battery  recycftng 
rate  in  an  environmentally  sound 
manner. 

Scope  of  the  Proposed  Negotiation 

EPA  expects  to  address  the  following 
specific  que&Uoas: 

1.  What  is  the  most  efficient  and 
effective  method  to  mandate  battery 
recycling  (e.g..  mandatory  take-back. 
mandatory  recycled  lead  content  m 
batteries,  and/or  ecoaonac  mcentives)? 

2.  How  can  the  recycling  rate  be 
sustained  if  the  price  of  prunary  lead 
drops?  • 

3.  What  economic  incentives  could  be 
employed  to  encoursfre  better^'  recycling 
(marketable  permits,  fees)? 

4.  What  party  should  bear  the 
responsibility  (or  cost)  of  recovering 
spent  batteries  (retailers,  battery 
manufacture  rsj? 

5.  Will  any  battery  recycling  methods 
adversely  affect  the  competitiveness  of 
the  domestic  pnmary  or  secondary  lead 
industry?  How  will  the  regulations  be 
applied  to  imported  baUeries?  Will  any 
battery  recycling  methods  drive  battery 
production  or  recycling  offshore? 

Parties  to  the  Negotiation 

The  following  types  of  organizations 
are  represented  on  the  conunittee.  The 
Environmental  Protection  Agency 
considers  this  a  balanced  committee. 

Battery  Manufachirer* 

Batterj'  Retailers 

PriniBr>-  and  Secondary  Lead  Smelters 

Environment*!  Croups 

Stale  and  Local  Covenmientf 

Labor  Croop* 

Autonotivc  Induatrjr 

ktduatrial  and  CoBMiner  Battery  Croup* 

Lead  Trade  A»»oci*riona 

Battery  Recycttng  Trade  Croups 
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Dated:  January  22. 1991. 
Thoma*  E.  Kally, 

Director  Office  of  Regulatory  Management 
and  Evaluation.  Office  of  Policy  Planning  and 
Evaluation. 

(FR  Doc.  91-1933  Filed  1-24-91.  8;45  am) 
WLUMO  coot  ma  10  M 


40  CFR  Part  228 
[FnL-3aM-71 

Ocean  Dumping;  Propoaed 
Deaignation  of  Site 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKHi:  Proposed  rule. 


aUMMAAY:  EPA  today  proposes  to 
designate  an  existing  dredged  material 
disposal  site  located  in  the  Gulf  of 
Mexico  about  20  miles  south,  southwest 
of  Intracoastal  City.  Louisiana  for  the 
continued  disposal  of  dredged  material 
removed  from  the  Freshwater  Bayou 
Gulf  Channel,  This  proposed  Freshwater 
Bayou  site  designation  is  for  an 
indefinite  period  of  time.  This  action  is 
necessary  to  provide  an  acceptable 
ocean  dumping  site  for  the  current  and 
future  disposal  of  this  material. 
DATCS:  Comments  must  be  received  on 
or  before  March  11. 1991. 
AOOncaaca:  Send  comments  to:  Norm 
Thomas.  Chief.  Federal  Activities 
Branch  (6E-F).  U.S.  EPA.  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 

Information  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA.  Region  8. 1445  Ross  Avenue,  9th 
Floor,  Dallas.  Texas  75202:  Corps  of 
Engineers.  New  Orleans  District,  Foot  of 
Prytania  Street,  room  296.  New  Orleans. 
Louisiana  70160. 

POn  FURTHER  INFORMATION  CONTACT: 
Norm  Thomas,  214/655-2260. 
8UPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23. 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  chapter  1.  subchapter  H.  %  228,4) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  part  228.  A 


list  of  "Approved  Interim  and  Final 
Ocean  Dumping  Sites  '  was  published  on 
January  11. 1977  (42  FR  2461  et  seq.]. 
That  list  established  the  Freshwater 
Bayou  ocean  disposal  site  for  the 
disposal  of  material  dredged  from  the 
offshore  reach  of  Freshwater  Bayou.  In 
January  1980,  the  interim  status  of  the 
Freshwater  Bayou  site  was  extended 
indefinitely.  Interested  persons  may 
participate  in  this  proposed  rulemaking 
by  submitting  written  comments  within 
45  days  of  the  date  of  this  publication  to 
the  EPA  Region  6  address  given  above. 

B.  EIS  Development 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4321  etseq.  ( "NEPA").  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR  16186.  May  7.  1974). 

EPA  and  the  New  Orleans  District 
Corps  of  Engineers  (COE)  have  jointly 
prepared  a  Draft  Environmental  Impact 
Statement  entitled  "Environmental 
Impact  Statement  (EIS)  for  the 
Freshwater  Bayou  Ocean  Dredged 
Material  Disposal  Site  Designation."  On 
August  10. 1990,  a  notice  of  availability 
of  the  Draft  EIS  for  public  review  and 
comment  was  published  in  the  Federal 
Register.  The  public  comment  period  on 
this  Draft  EIS  closed  on  September  24, 
1990.  Four  comment  letters  were 
received.  The  principal  issues  identified 
include  beneficial  uses  of  dredged 
material  for  beach  nourishment  and 
wetland  creation/restoration,  the  need 
for  updated  water  quality  and  sediment 
data,  impacts  to  historic  shipwrecks, 
and  a  description  of  the  proposed 
monitoring  plan.  EPA  believes  that 
beneficial  use  alternatives  were 
adequately  described  in  the  Draft  EIS.  In 
addition,  site  designation  in  itself  does 
not  preclude  the  consideration  of  other 
disposal  options.  In  designating  a 
disposal  site,  EPA  is  merely  providing 
an  acceptable  location  should  ocean 
disposal  be  the  preferred  disposal 
option  for  a  particular  dredging  project. 
Regarding  updated  data,  EPA  obtained 
water  and  sediment  samples  from  the 
project  area  in  December  1990.  Testing 
results  will  be  included  in  the  Final  EIS. 
The  presence  of  and  impacts  on  historic 
shipwrecks  in  the  area  from  site 
designation  will  also  be  addressed  in 
the  Final  EIS.  A  monitoring  plan  will  be 
developed  by  EPA  in  coordination  with 


the  COE  after  site  designation  is 
complete. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 
Prior  to  each  use  the  Corps  will  comply 
with  40  CFR  part  227  by  providing  EPA  a 
letter  containing  all  the  necessary 
information. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land-based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  the  Draft  EIS  based  on 
information  from  the  COE.  Material 
could  be  pumped  to  a  210-acre  area  of 
broken  marsh  located  2.5  miles 
northeast  of  the  Freshwater  Bayou  Gulf 
Channel.  However,  this  alternative 
would  increase  costs  by  about  $640,000 
per  disposal.  Because  COE  budgetary 
constraints  may  preclude  the  selection 
of  a  marsh  creation  alternative  for  every 
dredging  cycle,  an  acceptable  ocean 
disposal  site  is  needed. 

Five  ocean  disposal  alternatives — 
three  shallow  water  areas  (including  the 
proposed  site),  a  mid-shelf  area  and  a 
deepwater  area— were  evaluated.  Use  of 
the  mid-shelf  and  deepwater  sites  would 
involve:  (1)  Increased  transportation  and 
surveillance  and  monitoring  costs 
without  any  corresponding 
environmental  benefits;  (2)  the  removal 
of  sediments  from  the  nearshore 
environment  making  them  unavailable 
for  movement  and  deposition  by 
longshore  currents;  and  (3)  increased 
safety  hazards  resulting  from 
transporting  dredged  material  greater 
distances  through  areas  of  active  oil  and 
gas  development.  Because  of  these 
reasons,  the  mid-shelf  area  and  the 
deepwater  area  were  eliminated  from 
further  consideration.  Alternate 
shallow-water  sites  located  east  of  the 
navigation  channel  or  immediately  west 
of  the  existing  dispoal  site  were  also 
evaluated.  However,  environmental 
effects  would  be  similar  with  no 
environmental  benefits  gained  by  their 
selection. 

In  accordance  with  the  requirements 
of  the  Endangered  Species  Act.  EPA  and 
the  COE  have  completed  a  biological 
assessment  of  the  potential  effects  of 
site  designation  on  listed  species  of 
whales  and  turtles.  The  COE  has 
coordinated  a  no  adverse  impact 
determination  with  the  National  Marine 
Fisheries  Service  (NMFS)  and  NMFS  has 
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concurred  with  this  determination. 
Pursuant  to  an  Office  of  Water  Policy 
memorandum  dated  October  23, 1989. 
EPA  has  evaluated  the  proposed  site 
designation  for  consistency  with  the 
State's  approved  coastal  management 
program.  EPA  has  preliminarily 
determined  that  the  designation  of  the 
proposed  site  is  consistent  to  the 
maximum  extent  practicable  with  the 
State  coastal  management  program,  and 
will  submit  this  determination  to  the 
State  for  review  in  accordance  with  EPA 
policy.  In  addition,  as  part  of  the  NEPA 
process,  EPA  has  consulted  with  the 
State  regarding  the  effects  of  the 
dumping  at  the  proposed  site  on  the 
State  coastal  zone.  EPA  will  take  the 
State's  comments  into  account  in 
preparing  the  Final  EIS  for  the  site,  in 
determining  whether  the  proposed  site 
should  be  designated,  and  in 
determining  whether  restrictions  or 
limitations  should  be  placed  on  the  use 
of  the  site,  if  it  is  designated. 

C.  Site  Designation 

The  Freshwater  Bayou  ocean  dredged 
material  disposal  site  (ODMDS)  is 
located  off  the  coast  of  southwest 
Louisiana.  The  site  begins  adjacent  to 
the  shore  and  extends  approximately  4.1 
miles  offshore.  Water  depths  at  the  site 
range  from  0  to  17  feet.  Tlie  coordinates 
of  the  rectangular-shaped  site  are  as 
follows:  29''31'59"  N.  92*18'47"  W; 
29'"32'04"  N,  92''19'17"  W;  29''28'24"  N, 
92'19'28"  W;  29'28'29"  N,  92*19'57"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  in  S  228.5  of  the 
EPA  Ocean  Dumping  Regulations  are 
used  in  the  selection  and  approval  of 
ocean  disposal  sites  for  continuing  use. 
Sites  are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Contnental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels. 

EPA  has  determined,  based  on 
information  presented  in  the  Draft  EIS, 
that  the  existing  site  is  acceptable  under 
the  five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site. 
Historical  use  of  the  existing  site  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 


uses  of  the  marine  environment.  Section 
228.6  lists  eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 
The  characteristics  of  the  proposed  site 
are  reviewed  below  in  terms  of  the 
eleven  specific  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast  (40  CFR  228.6(A)(1).) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  slopes  gently  to  the 
south  (5.0  feet  per  mile). 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
Juvenile  phases.  (40  CFR  228.6(a)(2).) 

Breeding,  spawning,  nursery,  feeding, 
and  passage  of  shrimp,  menhaden, 
bottom  fish,  and  other  organisms  occur 
within  the  entire  northern  Gulf  of 
Mexico,  and  thus,  also  in  the  vicinity  of 
the  ODMDS.  The  Freshwater  Bayou  Gulf 
Channel  is  a  pathway  for  movement  of 
fish  and  shellfish  between  the  Gulf  and 
the  Vermilion  estuary.  Migration  of  fish 
and  shellfish  through  passes  is  heaviest 
during  spring  and  fall.  Major  estuaries 
including  Rockefeller  National  Wildlife 
Refuge,  the  Vermihon  Basin,  and  Rainey 
Wildlife  Refuge  and  Game  Preserve  are 
located  in  the  area.  The  Freshwater 
Bayou  ODMDS  represents  a  small  area 
of  the  total  range  of  fisheries  resources. 
Impacts  to  endangered  or  threatened 
turtles  and  whales  that  might  utilize  the 
area  to  be  used  for  disposal  are 
negligible.  No  known  waterbird  nesting 
colonies  are  located  near  the  ODMDS. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR 
228.6(a)(3).) 

The  ODMDS  is  0.5  mile  west  of  the 
nearest  beach.  Only  mudflats  occur 
west  of  Freshwater  Bayou  for  several 
miles.  The  beach  is  sparsely  used 
because  of  shallow  turbid  water,  lack  of 
access  and  its  distance  from  population 
centers.  The  tiu-bidity  plume  resulting 
from  disposal  would  go  to  the  west  and 
would  not  adversely  impact  the  beach, 
which  is  predominately  mud. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  disposed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40  CFR  228.6(a)(4).) 

The  material  to  be  disposed  is  from 
the  Freshwater  Bayou  Gulf  Channel  and 
consists  of  a  mixture  of  sand,  silt  and 
clay  obtained  by  hydrauhc  dredge. 
Sediments  are  dominated  by  fine- 
grained material  (silts  and  clays), 
comprising  88  percent  of  the  sediment  in 
the  channel.  This  compares  with  93 
percent  silts  and  clays  in  the  ODMDS. 


Approximately  1.2  million  cubic  yards  of 
material  are  disposed  in  the  site  during 
each  use.  The  material  is  removed  with 
a  hydraulic  dredge  and  released  in  the 
ODMDS.  The  material  is  not  packaged 
in  any  way.  Future  disposal  is  expected 
to  be  similar  to  past  actions,  in  terms  of 
material  types,  quantities,  and  methods 
of  disposal.  The  Corps  of  Engineers 
would  likely  be  the  only  user  of  the  site. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a)(5).) 

Surveillance  is  possible  by  shore- 
based  radar,  aircraft,  or  day-use  boats. 
No  surveillance  is  currently  performed 
by  the  U.S.  Coast  Guard.  Monitoring 
would  be  facilitated  by  the  fact  that  the 
ODMDS  is  nearshore.  in  fairly  shallow 
water,  and  has  baseline  data  available. 
The  primary  purpose  of  monitoring  is  to 
determine  whether  disposal  at  the  site  is 
significantly  affecting  areas  outside  the 
disposal  area  and  to  detect  any 
unacceptable  adverse  effects  occurring 
in  or  around  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning  of 
environmental  harm,  the  EPA  will 
develop  a  monitoring  plan  in 
cooperation  with  the  COE  The  plan 
would  concentrate  on  periodic  depth 
soundings  and  sediment  and  water 
quality  testing.  Details  of  the  monitoring 
plan  will  be  developed  and  implemented 
after  completion  of  the  proposed  site 
designation  action. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6(a)(6).) 

Mixing  process,  current 
characteristics,  and  sediment  transport 
in  the  nearshore  region  off  the  Chenier 
Plain  are  influenced  by  tidal  currents, 
winds,  and  storms.  Because  of  the 
shallow  water,  the  water  column  is 
generally  well  mixed.  Using  data 
collected  off  shore  of  Vermilion  Bay.  the 
area  can  experience  density 
stratification  during  periods  of  very  low 
freshwater  inflow,  mainly  September 
and  October.  In  the  summer,  bottom 
waters  of  the  Louisiana  shelf  are 
occasionally  oxygen  depleted  which  can 
cause  mortality  of  benthic  organisms. 
This  phenomenon  does  occur  during  the 
summer  off  the  coast  of  the  Chenier 
Plain  region,  but  does  not  occur  in  the 
Vermilion  Bay  area.  It  appears  that  the 
predominant  current  is  to  the  west  but 
easterly  currents  occur  with  storm 
events;  however,  data  on  the  specifics  of 
currents  in  the  area  are  sparse. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
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(v«e  iiacluthag  cumuhdve  effects).  t40 
CFR  22S^aK7).) 

Dn«i^<i  BtAtcriais  from  constniction 
and  mainteoance  of  the  Freshwater 
Bayou  Channel  harvc  been  diftposed  at 
the  interim  ODMDS  since  1968  and  no 
significaot  adverse  impacts  have 
respited.  Previoua  diafUMal  baa  caused 
minor  efiects.  such  as  temporary 
incxeases  in  suspended  sediment 
concentrations,  temporary  turbklity, 
sediment  mounding,  smothering  of 
benthic  organisms,  release  of  mitrients. 
possible  minor  reteaaes  of  trace  metals, 
and  «  temporary  change  m  secfhnent 
grain  size.  TTie  material  Is  swept  In  a 
westerly  itirectioB  by  prevaihng 
currents.  Because  fbe  effects  of  disposal 
are  temporary,  there  are  no  cumutative 
effects. 

&  ttttiftrence  with  shipping,  fhhiag. 
ncnation,  mineral  extraction. 
detaiiaatitm,  fish  and  theJJfish  culture, 
areas  of  spociai  scientific  importaoce 
and  other  hgittmaie  uses  of  the  ocean. 
(40CFR22aa(a)(ft).) 

In  tke  vicBity  (rf  the  ODMD6  the 
majority  of  ahipTiins  traffic  it  confined  to 
the  Freshwater  Bayrra  ChasmeL 
Dredging  Frethwater  Bayou  facihtates 
shipping;  periodic  depoaitioB  of  matehai 
dredged  froa  Frcshwaler  Bayon  in  the 
ODMDS  ka»  soese  potential  foi 
interfering  wklk  ship  raovenent  in  the 
area  dvriDg  dispoaal  operations. 

Neacshore  and  estuaxine  areas  of  the 
Chenier  Plain  also  contain  a  diverse  and 
highly  productive  fishing  ground  for  a 
number  of  commercial  and  lecrealiooal 
species.  The  Freshwater  Bayou  ODMDS 
represents  a  very  small  proportion  of  the 
total  nearshore  fishing  groirnds  in  the 
Chenier  Plain  and  adverse  impacts  from 
its  use  would  be  temporary  and  mmor. 
Interferences  with  fishing  may  occur  if 
any  shoeh  are  created  by  dredged 
material  disposal,  as  this  conH  canse 
grouwfings  of  shrimp  boats  within 
disposal  site  boondaries.  If  the  material 
is  spread  evenly,  it  wouW  raise  bottom 
elevation*  witbin  the  ODMDS  by  about 
0.5  ft,  which  8ho«W  preserrt  no  probfems 
for  shipping  and  other  uses.  The 
material  wowld  eventually  be  moved 
toward  the  we»t.  which  would  occur 
naturaBy  if  the  dredgmg  and  disposal  in 
the  ODMDS  did  not  occur. 

The  nearest  oyster  leases  are  just 
west  d  Cbenier  an  Tigre  near  Vermilion 
Bay.  some  S  miles  to  the  east  of  the 
ODMDS.  Designation  d  the  ODMDS 
would  not  impact  these  or  any  other 
lease  areas.  Desalination  areas  do  not 
occur  in  the  vicinity  of  the  ODMDS.  The 
site  is  located  about  12  mites  east  of  the 
Rockefetter  F«aticBal  Wildlife  Refuge 
and  g  miles  west  of  Paul  \.  Rainey 
Wildlife  Refuge  and  Game  Preserve. 
There  kaa  been  no  impact  to  the  refuges 


from  the  use  of  the  site  and  no  impact  is 
expected  to  occur  in  the  future. 

Petroleum  and  minerai-extracting 
activities  occur  oif.^hore  wtlhin  20OO  feet 
of  the  ODMDS  and  are  not  impacted  by 
use  of  the  s*te.  Also  there  are  oil  and  gas 
pipelines  that  occur  throughout  the  area 
that  have  not  been  impacted  by  the 
depoaition  of  dredged  material. 
Intermittent  dumping  does  not  interfere 
with  the  exploration  or  production 
phases  of  resource  development,  or  with 
o'.her  legitinaate  uses  of  the  ocean. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  deternaiaed  by 
available  data  or  by  trend  aisesinient 
or  baseline  surveys.  {40  CFR  22a6(a)l9).) 

Water  and  sediment  samples  wee 
taken  in  the  project  ft.-ea  in  1977.  These 
data  demonstrated  that  concentrations 
of  copper,  lead,  mercury,  and  nickel  in 
the  water  were  above  EPA  chronic 
criteria  for  saltwater  aquatic  organisms. 
The  Atchafataya  river  is  a  source  of 
pollutants  in  the  area;  however,  the 
concentrations  of  copper  found  are 
unusually  high  and  may  be  in  error. 
Sediment  data  show  that  chemical 
concentrations  in  the  channel  and  the 
disposal  area  are  similar.  Elutriate  data 
from  the  channel  sites  showed 
exceedence  of  the  EPA  criteria  for 
mercury  and  manganese  at  all  the 
channel  sites.  Copper  concentrations 
were  within  the  criterion.  Elutriate 
mercury  concentrations  were  within  the 
EPA  acute  criterioa  which  is  a  better 
gage  for  predicting  disposal  impacts. 
Few  data  are  available  concerning 
toxicity  of  manganese  to  marine 
organisms. 

The  potential  for  bioaccumulation  of 
pesticides,  polychlorinafed  biphenyls, 
heavy  metals,  and  petroleum 
hydrocarbons  in  tissues  of  marine 
organisms  at  the  Freshwater  Bayou 
ODMDS  project  area  was  assessed 
using  Atlantic  quahog  clams  arKi  oysters 
exposed  to  te9k  and  reference  sediments 
during  the  solid  phase  bioassay.  In 
many  cases,  the  tissue  concentrations  of 
these  constituents  were  below  the 
detection  limits  of  the  analytical 
procedure.  For  all  but  four  constituents, 
the  concentrations  of  these  materials  in 
animals  exposed  to  test  sediments  from 
three  station*  in  the  Freshwater  Beyou 
bar  channel  v^ere  either  less  than  or 
statistically  no  greater  than 
concentrations  found  in  animals 
exposed  to  the  reference  sediments. 
CMordane  in  the  summer  series  was 
significaatly  greater  in  clams  exposed  to 
sediments  from  two  stations  than  in 
animals  exposed  to  the  reference 
materials.  Ahphatic  petroleum 
hydrocarbons  in  oysters  exposed  to  test 
sediments  in  tiw  summer  series  from  all 
three  stations  and  aromatic  petroteura 


hydrocarbosts  in  oysters  exposed  to  test 
sedrmemts  in  the  saramer  series  from  one 
station  were  statiahcally  greater  than 
concentratlow  in  animals  exposed  to 
the  reference  sediments.  Mean  cadmium 
concentration  was  significantly  greater 
in  clams  expoeed  to  material  from  one 
station  than  in  schmls  exposed  to  the 
reference  sediment  in  the  winter  series. 

Temporary  mounding  can  occur 
wrthin  Ae  ODMDS  during  discharge, 
which  reduces  water  depths.  The 
disposal  setfiraents  are  reworiced  by 
waves  and  littoral  currents  and  are 
moved  out  of  the  ODMDS.  The  direction 
and  speed  of  currents  arc  variable,  but 
sediments  generally  drift  toward  the 
west.  The  channel  has  coarser  grained 
material  than  the  ODMDS  at  two  of 
three  stations,  leading  to  a  slight 
difference  between  aedhnent  grsra  size 
in  the  ODMDS  and  areas  east  of  the 
channel. 

Disposal  would  temporarily  increase 
turbidity  at  the  site.  The  duration  of  the 
plume  would  depend  on  particle  siae, 
currents,  and  mixing,  but  should  not 
extend  over  an  area  greater  than  about 
71  acres  beyond  the  ODMDS  at  any 
given  time.  The  fine  sediments  may 
remain  suspended  for  hours,  but  would 
eventually  settle  and  hirbidity  would 
return  to  ambient  conditions.  The 
Freshwater  Bayou  ODMDS  is  actively 
used  for  dispoaal  an  average  of  14  days 
per  op»ation.  Thus,  turbidity  wo«Jd  be 
increased  for  appcoximately  2  weeks 
each  year  that  disposal  occurs. 

Impacts  of  disposal  of  plankton  would 
be  temporary.  Plankton  in  the  ODMDS 
durii^  disposal  may  be  entrained  in  the 
dredged  material,  swbiected  to 
decreased  Hgbt  transmission,  and 
possibiy  to  minor  increased  levels  of 
cootafainants. 

Benthic  organisms  in  the  (X)MDS 
would  be  buried  during  disposal  Motrke 
species  coold  burrow  upward  through 
the  expected  15  en  of  sobstrate. 
Recolonization  would  start  at  the 
cessation  of  dumping  and  would  be 
essentially  complete  within  a  period  of 
2-3  months.  Disposal  of  dredged 
material  in  the  OEMUDS  occurs  once 
every  three  years;  therefore,  disturbance 
wottEd  occur  approodmately  10  percent 
of  the  time.  Sohd  phase  bioassays 
conducted  in  1978  on  mysid  shrimp,  the 
Atlantic  quahog,  a  polychaete  and 
oysters  showed  no  statistically 
significant  differences  in  test  organism 
survtval  between  controls  and  any  test 
treatment. 

Waters  off  the  central  Louisiana 
coast,  shoreward  of  the  20m  contour,  are 
heav^  Csitcd  areas.  The  most  valuable 
resources  have  been  penaeid  shrimp, 
menhaden.  Woe  crabs,  redfish,  tuna,  and 
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spotted  seatrout.  There  would  be  some 
physical  interference  with  commercial 
and  recreational  fishing  during  disposal. 
However,  it  would  be  confined  to  the 
ODMDS  itself  and  should  be  minimal. 
There  would  be  minimal  danger  of 
heavy  metal  or  chlorinated  hydrocarbon 
contamination  of  fish  and  or  shellfish 
during  disposal  as  shown  by  elutriate 
analyses  and  bioaccumulation  studies 
discussed  earlier, 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.6(a)(10).) 

No  nuisance  species  have  developed 
at  the  Freshwater  Bayou  ODMDS,  and 
none  are  expected  to  develop  in  the 
future. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  (40  CFR  228.6(a)(ll).) 

Cheniers  and  beach  ridges  in  the  area 
are  ancient  Gulf  beaches  that  serve 
important  functions  as  wildlife  habitat, 
storm  barriers,  and  limiting  salt  water 
intrusion  into  marshes.  Coordination 
with  the  Louisiana  State  Historic 
Preservation  Officer  is  being  undertaken 
to  determine  if  any  historic  shipwrecks 
are  present  in  the  Freshwater  Bayou 
ODMDS  area.  Impacts  to  historic 
properties  from  EPA's  site  designation 
action  will  be  discussed  in  the  Final  EIS. 

E.  Proposed  Action 

EPA  proposes  to  designate  the 
Freshwater  Bayou  ocean  dredged 
material  disposal  site.  The  existing  site 
is  compatible  with  the  general  criteria 
and  specific  factors  used  for  site 
evaluation.  While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
project  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required.  EPA  has  the 
authority  to  approve  or  to  disapprove  or 
to  propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 

F.  Regulatory  Assessments 

Under  the  Regulator>'  Flexibility  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis, 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 


requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S,C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  Pollution  Control 

Dated:  January  14, 1991. 
|oe  D.  Winkla. 
Acting  Regional  Administrator  of  Region  6. 

In  consideration  of  the  foregoing, 
subchapter  H  of  chapter  I  of  title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— (AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Freshwater  Bayou,  Louisiana-Bar 
Channel  and  adding  paragraph  (b)(89)  to 
read  as  follows: 

§  228. 1 2    Detegatlon  of  management 
autt>ority  for  Interim  ocean  dumping  aitee. 

*  «  •  •  • 

(b)  •  •  • 

(89)  Freshwater  Bayou.  Louisiana — 
Region  6. 

Location;  29°3V59'  N.  92'18'47"  W; 
29°3204"  N,  92°19'17-  W;  29''2«'24"  N, 
92°19 28"  W;  29°2829'  N.  92'19'57"  W. 

Size:  1.464  square  nautical  miles. 

Depth:  Ranges  .'.  jm  0-17  feet. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  the  vicinity  of 
Freshwater  Bayou  Gulf  Channel 

[FR  Doc  91-1797  Filed  1-24-91;  8:45  am] 
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40  CFR  Part  721 

[OPTS-50586;  FRL-3775-51 

RIN  2070-AB27 

Erionlte  Fiber;  Proposed  SIgnlftcant 
New  Use  of  Chemical  SubstaiKe 

agency:  Environmental  Protection 
Agency  (EPA). 


ACnON:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (S^fUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  erionite  fiber  as 
identified  by  CAS  Nos.  12510-42-6  or 
66733-21-9.  EPA  believes  that  this 
chemical  substance  may  be  hazardous 
to  human  health  and  that  any  use  may 
result  in  significant  human  exposure.  As 
a  result  of  this  rule,  certain  persons  who 
intend  to  manufacture,  import,  or 
process  or  import  an  article  containing 
this  chemical  substance  for  any 
significant  new  use  would  be  required  to 
notify  EPA  at  least  90  days  before 
commencing  that  activity.  The  required 
notice  would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended  use 
and.  if  necessar>',  prohibit  or  limit  liiai 
activity  before  it  can  occur. 

DATES:  Written  comments  should  be 
submitted  to  EPA  by  February  25, 1991. 

ADDRESSES:  Since  some  comments  may 
contain  confidential  business 
information  (CBI).  all  comments  should 
be  sent  in  triplicate  to;  TSCA  Document 
Receipt  Office  (TS-790).  Office  of  Toxic 
Substances,  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW..  Rm. 
E-105,  Washington.  DC  20460 
Comments  should  include  the  docket 
control  number  OPTS-50586. 
Nonconfidential  comments  on  this 
proposed  rule  will  be  placed  in  the 
rulemaking  record  anH  will  be  available 
for  public  inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Rm.  EB-545.  Washington.  DC 
20460.  Telephone:  (202)  554-1404,  TDD; 
(202]  554-0551 

SUPPI^MENTARY  INFORMATION:  This 
proposed  SN'UR  would  require  persons 
to  notify  EPA  at  least  90  days  before 
commencing  the  manufacture,  import,  or 
processing  of  erionite  fiber  or  any  article 
containing  erionite  fiber  for  any  use.  The 
required  notice  would  provide  EPA  with 
the  information  needed  to  evaluate  an 
intended  use  and  associated  activities, 
and  an  opportunity  to  protect  against 
potentially  adverse  exposure  to  the 
chemical  substance  before  it  can  occur, 

1.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C 
2604(a)(2))  authorizes  EP.A  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  The  Agency  must 
make  this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
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Once  EPA  determines  that  a  itse  of  a 
chemicat  rnbstance  t»  a  significant  new 
lae.  aectioa  5la)(lMB)  of  TSCA  rw»nire» 
persona  to  aabmit  a  notice  to  EPA  at 
leMt  90  dajra  before  thejr  aumifactare, 
import,  or  procest  thecheraica) 
substance  {or  that  use. 

Person  sabject  to  ttua  SNUR  wouUl 
conpiy  w>(h  the  same  notice 
requiremetttt  and  EPA  regulatory 
piace<kires  aa  aubnitters  of 
preaBaaufacture  aotices  (PMNsj  xa^dta 
section  5(a)(lMA>  of  TSCA.  In  particuiar. 
theae  reqoirefnenta  include  the 
information  subaii»»»oo  req«irein«nla  of 
section  5{h]  and  (dH^).  the  exeniptiooa 
authorir.ed  bv  section  H^W,  [1],  (3). 
and  15K  snd  the  reguiauona  at  40  CFR 
part  720.  Onch  EFA  rer.eivea  a  SNLR 
notice,  EPA  may  lake  regulatory  action 
under  section  5(el.  5(0. 6.  or  7  to  control 
the  activities  for  which  it  haa  received  a 
SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g]  of  TSCA  requirus 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taiuvg  action. 

Persons  wkK>  intend  to  export  a 
chemicai  substance  identified  in  a 
proposed  or  Bnal  SNUR  are  oabject  to 
the  export  notification  pcovtsions  of 
TSCA  sectioB  12(bK  The  regulatiom  that 
interpaet  aeetioe  12(b)  appear  at  40  CFR 
part  707. 

II.  AppBcabiSty  of  Ganeia)  Provisions 

In  the  Fsdaral  Ragjitar  of  Septeukber 
5. 1984  (4»FR  35011>.  EPA  promulgated 
general  re^iiatory  proviaiooa  applicable 
to  S^^JR8  (40  CFR  part  721.  subpart  A^ 
On  |uly  27. 1988  (53  PR  283541  and  July 
27. 1989  (54  FR  JT298).  CA  promulgated 
amendments  to  the  general  provisio.is 
which  appfy  to  this  SNUR  except  as 
provided  in  5  721.1054{bJ(lJ  and  (bl(21. 
Irrtsreafed  persona  shonld  refer  to  those 
two  documents  for  further  information. 
In  the  Federal  Ragiater  of  August  1 7. 
1988  (53  FR  31252),  EPA  promulgated  a 
User  Fee  Itakt'  («  CTR  part  TOO)  under 
the  Mikenty  of  TSCA  section  26(b^ 
Provisaooa  which  reqaire  the  lubmisaion 
of  certain  fieea  to  EPA  are  discussed  in 
detail  is  that  Fa^Msl  Regiatsr  notice. 

III.  Summary  of  This  Proposed  Rule 

The  ckemical  subataBce  which  is  the 
subiect  to  this  propoaed  SNUR  is 
erionitc  fiber,  identified  by  CAS  No. 
66733-21-0  (when  an  exact  molccnisr 
fonaate  ia  kaown]  or  12&10-42-8  (when 
an  exact  molecular  formula  is  not 
known).  EPA  is  proposing  to  designate 
the  manafactwe,  impart  or  proceaaiag 
of  eriooite  Qber  or  aay  aitick  containiag 
erionite  Qber  fior  any  use  as  a  aigiuficant 
new  use.  Thia  proposed  rale  wodd 
require  peraoaa  who  inteMi  to 
manufacture,  import,  or  prooesa  erionite 
fiber  or  any  product  coatainiBg  criofrite 


fiber  to  submit  a  significant  new  use 
notice  to  EFA  at  least  90  days  before 
any  manofactortng.  importing,  or 
processug. 

Because  EPA  is  concHrred  with  the 
po3r.b»lity  of  human  exposure 
assoaated  with  the  impart  and 
processing  of  eriooitp  fiber  in  articles. 
EPA  is  proposing  to  noake  i  721.45(0 
inapphcable  to  this  chemical  substance. 
Persons  who  intend  to  import  or  pioccss 
eriooite  fiber  as  part  of  an  article  would 
be  subject  to  the  notification 
requirements  of  |  721.25. 

IV.  Background  Information  on  Erionite 
Fiber 

A.  Product  J  on  and  Use  Data 

Erionite  fiber  is  a  natwrally  occurring 
mineral  of  the  fibrous  zeolite  class  with 
a  typical  formula  of  fCa.  K4«.  Naa. 
K2)4.5l(A10,WSiOj)n)    27HbO.  Erionite 
fiber  occurs  as  while  piismatic  crystals 
in  radiat>ng  groups,  as  either  single 
needles  or  in  clusters  and  are,  on  the 
average,  shorter  than  asbestos  fibers. 
Erionite  is  a  hydraled  silicate  (i.e.,  a 
silicon  compound  containing  one  or 
more  waters  of  hydration)  of  calcium, 
potassium,  sodium,  and  aluminum. 
Natural  eriooite  occnrs  m  abundance  in 
sedimentary  rock  in  the  Southwest  and 
Pacific  Northwest  regions  of  the  United 
States.  Of  approximately  4U  distinct 
species  of  naturally  occurrmg  zeolite, 
only  2  of  the  species,  erioni'e  and 
mordenite,  always  occur  in  fibrous  form. 
Naturally  occurring  erionite  has  no 
exact  synthetic  counterpart.  Fiber 
dimensions  of  natural  erionite  vary  with 
the  particular  deposit.  The  fibers  can 
attain  a  ma.ximum  length  of  50  fim 
(micrometers,  one-millicntk  of  a  meter) 
and  widths  generally  range  from  0.25  to 
1.5  ^m.  although  fibers  exhibiting  widths 
of  0.01  to  5.0  >im  have  been  recorded. 
Based  on  available  expenmental  data, 
e.ionite  fiber  appears  to  be  at  least  as 
hazardous  as  asbestos.  Erionite  fiber 
has  been  used  as  a  nobie-metal- 
impregnated  catalyst  in  a  hydi-ocarbon 
crackmg  process  in  a  U.S.  plant;  in 
house  building  materials;  to  increase  soil 
fertility;  and  to  control  odors  in 
livestock  production.  There  is  currently 
no  known  manufacture,  mtport,  or 
processing  of  erionite  fiber,  nor  has  it 
been  manufactured,  imported,  or 
processed  in  the  United  States  for  the 
past  few  years. 

B  Health  Effects 

Erionite  is  a  respirable,  nonasbestos, 
durable  fiber,  which  (like  aabaatos)  MMy 
cause  cancer  and  lung  Sbroaia  ia 
humans  when  inhaled.  The  airborne 
erionite  fibers,  both  natural  and 
synthetic,  penetrate  the  lung  and  pleura. 


eliciting  earty  hing  tissue  responses 
simibr  to  those  induced  by  asbestos. 
hi  inhatatjtm  or  injection  stndies  in 
the  rat  and  mouse,  erionite  fibers  are 
more  potent  than  crocidolite  or 
chrysotile  asbestos  in  inducing 
mali^naTtt  mesothelioma. 
Epidemiological  data  show  fh?»t 
populations  exposed  to  fibrous  erionite 
ha  ve  a  high  risk  of  mesothelioma  and  an 
excess  of  nonmaiignant  plcnral  disease. 
For  these  reasons,  the  Agency  classifies 
eriom'te  fibers  as  a  Category  Bl 
(probable  human)  carcinogen.  They 
have  also  been  found  to  be  genotoxic  in 
test  animals  and  to  cause  cytogenetic 
changes  including  chromosomal 
aberrations,  sister  chromatid  exchanges, 
and  cell  transformation. 

V.  Objectives  amd  Ratiooate  for  the  Rule 

To  defermine  what  would  constitute  a 
significant  new  use  of  erionite  fiber, 
EPA  considered  relevant  information  oa 
the  toxicity  of  erionite  fiber,  likely 
exposures  associated  with  possible 
uses,  and  the  four  factors  listed  in 
section  5(aK2I  of  TSCA.  Based  on  theae 
considerations.  EPA  wishes  to  achieve 
the  following  obiectives  with  regard  to 
the  significant  new  use  that  is 
designated  in  this  rule: 

1.  EPA  wants  to  ensure  that  il  would 
receive  notice  of  any  company's  intent 
to  manufacture,  process  or  import 
erionite  fiber  or  import  articles 

(§  720.3(c)l  containing  erionite  fiber  for 
any  use  before  ibat  activity  begins. 

2.  EPA  wants  to  ensure  that  it  would 
have  an  opportunity  to  review  and 
evaluate  data  scbmilteei  in  a  sigruficant 
new  use  notice  before  the  notice 
subnutler  begins  manufacturing, 
importing,  or  processing  erionite  fibers 
or  importing  articles  or  products 
containing  erionite  fibers  for  any  use. 

3.  EPA  wants  to  ensure  that  it  would 
be  aWe  to  regulate  prospective 
manufacturers,  importers,  or  processors 
of  erionite  fibers  or  those  importing 
articles  or  products  containing  erionite 
fibers  before  any  use  occurs,  provided 
that  the  degree  of  potential  heahh  and 
envtronineotal  risk  is  sufficient  to 
warrant  such  regulation. 

Data  indicate  that  erionite  fiber  may 
be  carcinogenic,  genotoxic,  and 
fibrogenic  EPA  is  aware  of  no  ongoing 
manalacture,  import,  or  processing  of 
the  sskstance  and  no  use  in  the  United 
States.  EPA  believes  that  arty  use  of 
erionite  fiber  and  its  felated 
manufacture,  import,  or  processing  will 
incrense  Ihe  nagnitude  and  daration  of 
exposure.  Currently,  erionite  fiber  is 
subject  to  no  Federal  regulation  which 
would  notify  the  Federal  Government  of 
activities  that  might  result  in  adverse 
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exposure,  or  provide  a  mechanism  that 
could  prevent  potentially  adverse 
exposurs  before  they  occur.  Considering 
the  toxicity  and  potential  toxicity  of 
erionite  fiber,  the  reasonably 
anticipated  situations  that  could  result 
in  exposure  and  the  lack  of  sufficient 
regulatory  cont-ols,  EPA  believes  that 
individuals  could  be  exposed  to  erionite 
fiber  at  levels  which  may  cause  adverse 
e.'fects.  For  the  foregoing  reasons.  EPA 
ia  designating  any  use  of  erionite  fiber 
as  a  significant  new  use. 

Because  EPA  is  concerned  that 
erionite  fiber  may  be  released  into  the 
environment  when  used  in  articles,  EPA 
is  proposing  to  make  the  exemption  at 
§  721.45(0  inapplicable  lo  this  ruie. 
Persons  v;ho  import  erionite  fiber  as 
part  of  an  article  would  be  subject  to  the 
notification  requirements  of  §  721.25. 

VI.  Alternatives 

Before  proposing  this  SNUR,  EPA 
considered  the  following  alternative 
rrigulatory  actions  for  erionite  fiber. 

1.  Promulgate  a  section  8(a)  reporting 
rule  for  erionite  fiber.  Under  such  a  rule, 
EPA  could  require  any  person  to  report 
information  to  the  Agency  when  they 
i.'itend  to  manufacture,  import,  or 
process  erionite  fiber  or  import  products 
or  articles  containing  erionite  for  any 
use.  However,  in  the  case  of  erionite 
fiber,  the  use  of  section  8(3)  rather  than 
S.\UR  authority  would  have  sevRral 
d.-awhacks.  First,  EPA  would  not  be 
a'jle  to  take  immediate  follow-up 
regulatory  action  under  section  5[j)  or 
5(0  to  prohibit  or  limit  the  activity.  In 
addition,  EP.A  may  not  receive  important 
information  from  small  businesses, 
because  such  firms  are  exempt  from 
section  Bfa)  reporting  requirements.  In 
viev.  of  the  level  of  health  concern  for 
erionite  fiber,  the  Agency  believes  that  a 
section  8(d)  rule  for  erionite  fiber  would 
not  meat  EPA's  regulatory  objectives. 

2.  Rer^late  erionite  fiber  under  section 
6  of  TSCA.  EPA  may  regulate  under 
section  6  only  if  there  is  a  reasonable 
basis  to  conclude  that  the  manufacture, 
importation,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a 
chemical  substance  or  mixture  "p'-esents 
or  will  present"  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  There  is  insufficient 
information  about  prospective 
n.anufacturing,  importation,  or 
processing  operations  and  human  health 
effects  at  this  time  to  enable  EPA  to 
make  a  conclusive  determination  of  risk. 
Therefore,  the  Agency  may  not  at  ihis 
time  take  action  under  section  6  to 
regulate  Krionile  fiber. 


VII.  Applicability  of  Proposed  Rule  to 
Uses  Occurring  Before  Effective  Date  of 
the  Final  Rule 

EPA  believes  that  the  intent  of  section 
5f3)(l)(B)  is  best  served  by  designating  a 
use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  begun  during  the  proposal  period 
of  8  SNTJR  were  considered  ongoing 
(and  therefore  not  "new")  as  of  the 
effecti\'e  date,  it  would  be  diflicult  for 
EPA  to  establish  SNLTR  notice 
requirements,  because  any  person  could 
dafeat  the  purpose  of  the  SNUR  by 
initiating  the  proposed  significant  new 
use  before  the  rule  became  final;  this 
interpretation  of  section  5  would  make  it 
extiem.ely  difficult  for  EPA  to  establish 
SNUR  notice  requirements. 

Persons  who  begin  commercial 
manufacture,  importation,  or  processing 
of  erionite  fiber  for  any  use  between 
proposal  and  the  effective  dates  of  the 
SNUR  may  comply  with  this  proposed 
SNUR  before  it  is  promulgated.  If  a 
p'^rson  were  to  meet  the  condibons  of 
advance  compliance  as  codified  at 
5  721.45(h)  (53  FR  28354.  July  17. 1988), 
the  person  will  be  considered  to  have 
net  the  requirements  of  the  fmal  SNUR 
for  those  activities.  If  persons  who  begin 
commercial  manufacture,  import  or 
proceesing  of  erionite  fiber  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities,  these 
pernors  would  have  to  comply  with  all 
r.ppiicable  SNUR  notice  requirements 
(§  721  25)  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 


Vni.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  a  SNUR  reporting 
requirements  for  erionite  fiber.  EPA's 
complete  economic  analysis  is  available 
in  the  pubbc  record  for  this  rule  (OPTS- 
505<36). 

I.X.  Comments  Containing  Confidtntial 
Business  Information 

Any  person  who  submits  comments 
ci^imed  as  CBI  must  mark  the  ccmmenU 
C8  •confidential,"  "trade  secret."  or 
ether  appropriate  designation. 
Commf  nts  not  claimed  as  CBI  at  the 
time  of  submission  will  be  placed  in  the 
public  file.  A  complete  public  veision 
must  be  submitted  if  the  submitter 
claims  any  material  CBI.  Any  comments 
n-iarkcd  as  CBI  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2. 


X.  Ruieriaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50586).  The  record  includes  basic 
information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received  and  will 
identify  the  complete  ruiemakmg  record 
by  the  date  of  promulgaticn.  A  public 
version  of  the  record,  widiout  any 
confidential  business  uiformation  is 
available  in  the  TSCA  Public  Docket 
Office  from  8  a.m.  to  noon  and  1  p.m.  to 
4  p.m..  Monday  through  Friday,  except 
legal  holidays.  The  ISCA  Public  Docket 
Office  is  located  in  Rm.  N'E-G004,  401  M 
St.,  SW..  Washington,  DC. 

XI.  Regulatory  Assessment 
Requimnents 

A.  Executive  Order  122£1 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  would  not  be  a 
"major"  rule  because  il  would  not  have 
an  effect  on  the  economy  of  $100  milhon 
or  more,  and  it  would  not  have  a 
significant  effect  on  competition,  costs. 
or  prices.  While  there  is  no  precise  way 
to  calculate  the  total  annual  cost  of 
compliance  with  this  rule.  EPA 
estimates  that  the  reporting  cost  for 
submitting  a  significant  new  use  notice 
would  be  approximately  $4,500  to 
$11,800.  including  a  $2,500  user  fee 
payable  to  EPA  to  offset  costs  in 
processing  the  notice.  EPA  believes  that, 
because  of  the  nature  of  the  rule  and  the 
chemical  substance  (enonite  fil>er) 
involved,  there  would  be  few  significant 
new  use  notices  subnutled.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  tiPA  regulation 
may  discourage  certain  iiii.'^vation,  that 
impact  would  be  limited  bacause  such 
factors  are  unlikely  to  discourage  an 
irnovBtion  that  has  high  potential  value. 

This  proposed  rule  v^as  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Execuuve  Order  12291. 

B.  Regula tory  FlexibUity  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  proposed  rale  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whetlicr  parties  affected 
by  this  proposed  rule  would  likely  be 
fmall  businesses.  However.  EPA 
expects  to  receive  few  SNUR  notices  for 
the  chemical  substance.  Therefore.  EPA 
believes  that  the  number  cf  small 
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businesses  affected  by  the  rule  would 
not  be  substantial,  even  if  all  of  the 
SNUR  notice  submitters  were  small 
finns. 

C.  Paperwork  Reduction  Act 

0MB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U  S.Q 
3501  et  seq.,  and  has  assigned  0MB 
control  number  2070-0038.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  30 
to  170  hours  per  response,  with  an 
average  of  100  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  Information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington.  DC 
20460;  and  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  marked  •Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  0MB  or  public 
comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements.  Significant 
new  uses. 

Dated:  {anuary  14. 1991. 
Victor  |.  iCimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority;  15  US  C.  2804  and  2607. 

2.  By  adding  new  §  721.1054  to  subpart 
E  to  read  as  follows: 

9  721.1054    Ertontt*  fltMT. 

(a)  Chemical  substance  and 
significant  new  use  subject  to  reporting. 
(1)  The  chemical  substance,  erionite 
fiber  (CAS  No.  66733-21-9  [when  an 
exact  molecular  formula  is  known)  or 
12510-42-8  (when  an  exact  molecular 
formula  is  not  known),  is  subject  to 
reporting  under  this  section  fnr  the 
significant  new  use  descnheti  m 
paragraph  (a)(2)  of  this  section. 


(2)  Any  significant  new  use  is:  Any 
use. 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  the  following: 

(1)  Persons  who  must  report.  Section 
721.5  applies  to  this  section  except  for 
$  721.5(a)(2)  A  person  who  intends  to 
manufacture,  import,  or  process  for 
commercial  purposes  the  substance 
identified  in  paragraph  (a)(1)  of  this 
section  and  intends  to  distribute  the 
substance  in  commerce  must  submit  a 
significant  new  use  notice. 

(2)  Exemptions.  Section  721.45  applies 
to  this  section  except  for  §  721.45(f)  A 
person  who  intends  to  import  the 
substance  identified  in  paragraph  (d)(1) 
of  this  section  as  part  of  an  article  is 
subject  to  the  notification  provisions  of 
§  721.25. 

(Approved  by  the  Office  of  Mandgement  and 
Budget  under  0MB  control  number  2070-0038) 

[FR  Doc.  91-1796  Filed  1-24-91:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Oockvt  No.  FEMA-7012] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  base  (100-year)  flood 
elevations  listed  below  for  selected 
locations  in  the  nation.  The  base  (lOO- 
year)  flood  elevations  are  the  basis  for 
the  floodpiain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below 

FOR  FURTHER  INFORMATION  CONTACT; 

Mr  William  R.  Locke.  Acting  Chief  Risk 
Studies  Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agencv.  Washington  Of 
20472.  12021  B45-2"54 


SUPPLEMENTARY  INFORMATION:  Thc 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  flood 
elevafions  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  67.4(a). 

These  elevations,  together  with  the 
Ooodplain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodpiain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  of  regional  entities.  The 
proposed  modified  elevations  will  also 
be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  coverage  on 
existing  buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  modified  flood 
elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  section 
1363  forms  the  basis  for  new  local 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodpiain  area. 
The  local  community  voluntarily  adopts 
floodpiain  area.  The  local  community 
voluntarily  adopts  floodpiain  ordinances 
in  accord  with  these  elevations.  Even  if 
ordinances  are  adopted  in  compliance 
with  minimum  Federal  standards,  the 
elevations  prescribe  how  high  to  build  in 
the  fioodplain  and  do  not  proscribe 
development.  Thus,  this  action  only 
forms  the  basis  for  future  local  actions. 
It  imposes  no  new  requirement;  of  itself 
has  no  economic  impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  fioodplains. 

PART  67— (AMENDED) 

1.  The  authority  citation  for  part  67 
continues  to  read  a.s  follows 

Auttioritv  42  use  4001  PI  seq.. 
Rforp.iniziition  Plan  No  3  ot  1978.  EG  1212' 

The  proposed  modified  base  flood 
elnvations  hr  srjrricd  lociitions  are 
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Proposed  Modired  Base  Flood  Elevations 


state 


Arkansas — 


City /town /county 


CBntoo.  City,  Van  Buren 
County 


Floodinfl  source 


Location 


#  Depth  in  feet  above 

ground  "Elevation  in  teet 

(NGVD) 


Existing 


Archey  Creek  Fork..... 


Airport  Brancti. 


Approximately    1  35   nver    nmles    upstream    of 

confiuence  wtth  Sout^  Forts  Lrttte  Red  River 
Approximately    1  79   nver    miles   upstream   o» 

confluence  with  South  ForV  Utoe  Red  River. 
Approximately  0  8  nver  mile  upstream  ot  cofv 

fluence  with  South  Fork  UtOe  Red  River 
Approximately  .99  nver  mite  upstream  of  cofv 

fluence  with  South  Fork  Uttle  Red  River 
Approximately  .34  rrver  mite  upstream  o^  coiv 

fluence  with  Archey  Greek  Forti 
Approximately  .54  nver  mile  upstream  o<  coo- 

fkjence  wrth  Archey  Creels  Fork 

Maps  avaHabte  for  mspectton  at  ttie  City  Hall,  404  E  Mam  Street,  Clinton,  Arkansas 

Send  comments  to  The  Honorat)te  Don  RK:hardson.  Mayor  ot  the  Oty  ot  Clinton.  Van  Buren  County.  P  O  Box  277  Cfnton,  An^nsas  72031 


Tovm  Branch. 


•519 
•528 
•511 
•517 
•512 
•513 


Nestor  Creek I  At  confluence  with  Otay  River. 


CalHomia CSty  of  San  Diego,  San 

utego  v./OunTy  |  ^^^  jpgtream  ot  Holllster  Street. 

Upstream  of  interstate  S  .._ - - 

Maps  are  avaitaWe  for  revww  at  the  City  Operations  Buikfing,  1222  First  Street,  San  D«go,  Calrtoma. 

Send  comments  to  The  Honorable  Maureen  O'Connor,  Mayor,  City  of  San  Dwgo.  202  C  Street.  San  Diego  California  92101 


•11 

•28 
•32 


•11 

•27 
•32 


Missouri 


City  of  Spnngfiekl, 
Greene  County. 


South  Creek... 


About    1050   feet   downstream    of    Campbell 

Avenue 

Just  downstream  of  Natonai  Avenue 

Just  downstream  of  Kickapoo  Avenue 

About    0  4    miles    downstream    ot    Burlington 

ftothem  railroad 
About  0  6  miles  upstream  ot  U  S.  Highway  60 

Maps  available  for  mspectwn  at  the  Department  of  PuWk:  Works,  830  Boonvltle  Avenue,  SpnngfieW,  Missoun 

Send  comments  to  The  Honorable  Thomas  J.  Carlson,  Mayor,  City  of  Springfield,  830  Boonvilie  Avenue,  Spnngfieid.  M.ssoun6S602. 


James  River., 


•1265 

•1301 
Norte 
•1152 

•1158 


•1265 

•1296 
•1305 
•1151 

•1160 


Now  (jorsoy  ■ 


Monroe,  Township, 
Middlesex  County. 


Clear  Brook.. 


•125 

Hone 


Approximately    200    feet    upstream    of    Union 

Valtey-Half  Acre  Road 
Approximately    80C    teet    upstream    of    Unon 
Valley-Half  Acre  Road 

Maps  available  for  inspection  at  the  Township  Munopal  Complex,  PemnevUle  Road,  Jamesburg,  New  Jersey  =,„,^^,>«  r^.^ 

sZ  comments  to  honorable  R^hard  Puce.  Mayor  of  the  Township  of  Monroe,  Middlesex  County.  Monroe  Township  Mun«pa.  Complex.  Pemnevilie  Road 
Jamesburg,  New  Jersey  08831 


127 
'127 


New  Mexico. 


Las  Cruces,  City.  Doha 
Am  County 


Flow  Path  9 Approxlmate^/  155  teet  upstream  of  unnamed 

road 
Approximately  350  teet  upstream  of  unnamed 
'oad 

Sand  HHI  A/Toyo Approximately  1,750  feet  downstream  of  Elks 

Dnve 

Flow  Path  1 "  Approximately  1 .050  feet  downstream  of  Elks 

Drive 
Approximately    66    mile    upstream    ot    Del'ey 

Boulevard 
Approximately     7i    mile    upstream    of    Delrey 
Boulevard. 

flow  Path  3 — Approx'niatf?ly    &80    teet    upstream    of    Road 

P,;nr'3f  E>.?"5SSway 
Appio- -rsieiy   1.670  teet  upstream  of  Road 
Runner  Expressway 

Maps  available  for  inspection  st  the  City  Hall,  Las  Cruces,  New  Mexico. 

Send  comments  to  Mr  Brono  Zaido,  Las  Cruces  Grty  Manager,  Dofta  Ana  County,  P  0  Drawer  GLC.  Las  Cnices.  New  Mexico  68004. 


None  1 

•4,142 

None 

•4.147 

None 

•3,968 

None 

•3.984 

None 

'4,149 

None 

•4.155 

None 

•4.146 

Hone 

•4,154 

New  York... 


Amhierst,  Town,  Erie 
County. 


Tonawanda  Creek Approximately  1,800  teet  downstream  of  Rot>- 

inson  Road 

Dcwnstrea"  side  o'  ■^'ra^sn  Road  

Black  Creek     - Al  the  confluence  wrth  Ransom  Creek _ 

Approximately  100  teet  downstream  of  Transit 
Head 

Ransom  Creek At  the  confluence  with  Torawanda  Creek.. 

Downstream  swe  o'  Transit  Road - 

Maps  available  tor  inspection  at  the  Municipal  Center,  5683  Mam  Street,  Williamsville,  New  York 

Send  comments  to  Mr  Dan«l  J.  Ward,  Amherst  Town  Superv^or,  Ene  County.  5563  Main  StreeUWamsvile,  New  York  14221 


None 

•582 
•583 
•586 

•576 
•583 


•574 

•584 
•581 
•585 

•579 
•586 


New  York... 


Clay,  Town.  Onondaga 
County 


I  Mud  Creek.. 


Approximatefy  1.000  feet  upstream  of  Caugh- 

denoy  Road 
Approximately  2,070  feet  upstream  ot  Caugh- 

derwy  Road 


None 
None 


•376 

•376 
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Proposed  Modifieo  Base  Flood  Elevations— Continued 


StSM 


City' town/ county 


Flooding  source 


Location 


#  Deptti  in  feel  above 

groond  •Elevation  lo  feel 

(NOVO) 


Existing 


Modified 


t^itn  avaiiabw  for  inspection  at  trie  Town  Mali  asS  Route  31.  Oay.  New  VoiV 

Send  commenis  to  M'   Patnc*  O0o»nen»co  Supervisor  o<  me  Town  o<  Clay.  Onondaga  County,  4483  Route  31.  Oay,  New  Voit  13041. 


New  vorK    „ Conesus  Town 

Livingston  County 
(PEMA  CXxnet  No 
68961 


Maps  avaxable  for  inspection  at  tne  Town  HaM.  Cones.js.  New  "oii 


iCc^ssi.s 

Lit»ia_ _ 

M   s^O'el|1^^   aopronimately  650  feet  west  o( 
mwrsection   of   East    LaKe   Road   and  Joy 
RcMd. 

Shoreme  at  nofT^emmos1  cOTXjrate  lirmts      

None 
None 

•821 
•921 

OManoona 


AnadarKo.  City.  Caddo 

COo"tV 


Wasniu  River - 


TrtMtary  1.. 


.....  Approximdleiy    3    miles    downstream    of    U.S. 
Route  281 
Approximately  6  mile  upstream  of  Central  Bou-  j 

>evard 
Approxi'^ateiy  1  0  mile  upsirpam  of  confluence  i 

•^fi  Tonnawa  Cree^ 
Appfnuimalely   2  4   miles   upstream  of   conflu-  ! 
ence  witr  To^^Kawa  CreeK.  | 

Ton'rtwa  C-tieh Aporo'i.'nale'y     5    mile   dow"s''eam    of    State  > 

«oijte  8 
ApproiimaU'iy   4  rriie  upst'eam  of  Section  Line 
Road 

Maps  avadapie  for  inspecrio<^  at  '^  Of-,-  nail.  50'  West  v'trqi'^id   Arvaddrno   ;'>*id^..m<i 
Send  corronents  to  T^>e  Hororapie  Na^xry  Rcfiey  Mayo*  ot  t^>e  City  o*  AnacJarKo   ~a<)Oo  '..ounfv   c  o  City  Hail.  PO  Boi  647.  Anadarko.  Oklatioma  73005. 


None 
t^one 

None 
None 
None 
None 


Oiiiarioma   _ , ■  Tuisa,  City   Tutsa.  Osage.      Broot'^'OHow  C'e*^  Aoo'o«imateiy   180  feet  downstream  ol  Sout^  I  '675 

and  Roqer^  Counties  '?'sl  East  Avenue  ; 


Approximately  270  feel  downstream  of  South 
136th  East  Avenue 


703 


•1,166 

•1.189 
•1.176 
•  1 , 1  76 
•1,176 
•1.194 


•674 

•702 


Maps  avaii.itjle  for  inspt-~tion  at  tre  Cn  nan  20<.i  C'vic  Centef.  ' jisa.  Oklahoma 

Send  comments  to  The  Hor.oraDie  «fi>;qe'  A   Rano'e.  MayO'  o'  me  City  of  Tuisa.  Tuisa.  -^sdg«j  and  Roge'S  Counties,  200  Ovic  Center,  Tulsa,  OVIahoma  74103. 


Teus 


..J  AO"ens  Ci'>    -in'HWSon 
I      County 


One  Mile  Creek.. 


Apo'oximateiy     5   miie   downstream   of   North 

fViKeton  Road  I 

App<-o«imalely     3    mile    downstream    of    North  j 
I      Pinxeric"  Road 

Maps  avaHaoie  for  inspection  at  the  .  irv  ^ai;   Sot '  N   Pmneio'-   Atrie^s   '^exas. 
SerxJ  comments  to  The  Hc'xyat)ie  >^t"r>ei  Gatlm   Mayor  ot  the  City  of  Athens.  Herxterson  County.  501 1  N  Pinkerton.  Athens.  Texas  75751. 


None  I 

i 

None 


•400 
•406 


Texas 


CxJnton  Cou^^ 
Llnincor;vi,  jted  A-eas 


■^imhef  CreeK _ :  At  the  upstream  corporate  limits  ot  the  Town 

i<  Double  OaK  ( 

'  Aporoximately   225   feet  upstream  of  the  up-  i 
sfeam    co'porate    limits    of    tfie    Town    of 
LXiuDie  OaK 

-Vioroximaieiy  0  43  m;te  downstream  of  Stale 

Houie  423 
I  Approximately   30C'  feet  downstream  of  Stale 
I      Route  4?3 


Cotta^wH-xl  Branctl... 


•629  j 
•629 

None 
None 


•628 
•628 

■539 
'644 


Maps  available  for  mspecton  at  110  West  Hi.^o'r   Dento^.  T^ias 

Send  cor.wnents  lo  The  ^<^oratMe  v.'-  Burges*  Denton  County  JuO^e.  1 10  West  Hicliory,  Dentor.,  Texas  782C1 


Tana* 


.    Btnleson  iC'tyl    Johnson 
County 


Shannon  Craek. 


Approximatefy    0  73    mile    upstream   of   State 

Route  '  74 
At  upstfRam  corporate  limits 


None 
None 


•749 

•759 


Waos  avadatiie  (or  insoei:'ivX  at  C<t    ►'.i '   n.."f\.j     feias 

Send  comments  lo  The  Honoraole  .e'a  Ca^vi',  Mjyor  of  the  City  aH  Burleson,  Johnson  and  'ar-ant  Counties.  141  West  Renfro  Street.  Buneson   Texas  76028 

Texas .._ 

Oabume  (City),  Jottnson    j  East  SuHaio  Ct««k _ 

Coon^ 

At  cof ''Lonce  of  unnanwd  st-earTi..._ _ 

Approxi'nale'y   1.500  feel  upstream  of  conflu- 
ence of  unnamed  Stream. 

None                'TU 
None                "716 

Maps  availacie  for  mstecion  at  C-'y  ^d"   Cierx,''^«   Texas 

Send  comments  to  The  ^-o^o'aD•e  J  '   Bass  Mayor  o<  tha  City  o«  Clabume.  Johnson  County.  P.O  Box  657,  Cleburne,  Texas  76033 


West  Virgina 


Soak  Creek J  Town  o'  Sopfna  upstream  corporate  llmrts 


Raleiqh  C<)unty  j^^.  ^.,.>TO» _ 

jninccrpo»a'.ed  areas       , 

I  Aooroiimaieiy  200  feet  upstream  of  corporate 

i         ■  umits 

Maps  available  for  msoertion  at  tfie  Qfice  oi  Planning  and  Zor^i^^    i06'-j  N  Hebe'   Becxiey.  VVesl  Virginia 
Send  comments  to  The  Honorable  Paul  riar^agan.  Pr^giden'  oi  if*  Hawigr  ;.AXrfiry  vx^nm-ssion  P  O  8o«  AN,  Bectiley,  West  Virgir>ia  25810 


•2,330 

•2  331 


•2331 

•2,332 
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Issued,  January  14, 1991. 
C.M.  "Bud"  Schauerte. 

Administrator.  Federal  Insurance 

Administration 

[FR  Doc.  91-1793  Filed  1-24-91;  8,45  am] 

BiLUNG  coot  ern-03-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

[Docket  No.  901197-0297] 

Atlantic  Swordfish  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Proposed  rale;  reopening  of 
comment  period. 


SUMMARY:  NOAA  issues  this  notice  to 
reopen  the  public  comment  period  on 
the  proposed  amendment  to  the 
regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic 


Swordfish.  As  published  on  December  5, 
1990  (55  FR  50199),  NOAA  proposes  to 
(1)  establish  as  a  condition  for  the 
renewal  of  an  annual  vessel  permit  in 
the  Atlantic  swordfish  fishery  that  all 
fishing  vessel  reports  required  for  that 
vessel  must  have  been  submitted,  and 
(2]  add  to  the  swordfish  regulations  a 
reference  regarding  the  marine  mammal 
exemption  program  under  the  Marine 
Mammal  Proteciion  Act.  as  it  applies  to 
vessels  and  persons  in  the  longline  and 
gillnet  fisheries  for  swordfish.  The  intent 
of  this  notice  is  to  ensure  that  interested 
persons  have  sufficient  time  to  comment 
on  the  proposed  rule. 
DATES:  Written  comments  must  be 
received  by  February  14, 1991. 
ADDRESSES:  Comments  should  be  sent 
to  Rodney  C.  Dalton,  NMFS,  9450  Koger 
Boulevard.  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  C.  Dalton.  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule,  as  published  on 
December  5, 1990  (55  FR  50199),  and 
corrected  on  December  17,  1990  (55  FR 


e  and 


51799),  specified  a  public  comment 
period  from  December  5  through 
December  20,  NMFS  encountered  dele\s 
in  issuing  a  news  release  nor.fyinjj  a 
permit  holders  of  th;s  proposed  ri 
the  comment  penod  and  mail  deliveries 
of  some  notices  of  ihe  proposed 
rulemaking  were  delayed  by  the  huliday 
season.  Because  of  these  constituent 
notification  problems,  the  proposed  rule 
did  not  generate  the  extent  of  pubr.c: 
input  expected:  accordingly,  NMFS  is 
reopening  the  public  comment  period  for 
an  additional  20  days,  through  Febrjary 
14,  1991- 

Authority:  16  L'  S  C  iftOl  fit  seq. 

Usl  of  Subjects  in  50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated  liinudr>'  1"  1 991 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  91-1704  Filed  1-24-91;  8:45  am] 
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Notices 


Federal  Regitter 

Vol.  58.  No.  17 

Friday.  January  25,  1991 


This  lection  o<  me   FEDERAL   REGISTER 
contains  documents  ottier  tfian  rules  or 
proposed  rutes  ttut  are  applicable  to  tfie 
pub4)C    h4o<ice8  of  hearings  arxl 
investigations,   conimttee  meetings,   agency 
dectswrv  and  ruhngs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appeanng  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  R«v<«w  by  Offic*  of 
MaruHjcment  and  Budget 

Jrfniiary  18,  1991. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  coUectioa  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  n  S  C. 
chapter  35)  since  the  last  was  published. 
This  list  is  grouped  into  new  proposals, 
revisions,  extensions,  or  reinstatements. 
Each  entry  contains  the  following 
information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s).  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
e.ttimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 
Department  Clearance  Officer.  USDA. 

OIRM.  room  404-W  Admin.  Bldg., 

Washington,  DC  20250,  (202)  447-2118. 

Revision 

•  Food  and  Nutrition  Service 
Integrated  Quality  Control  Review 

Worksheet 
FNS-380 

Recordkeeping;  On  occasion 
Individuals  or  households;  State  or  local 

governments:  68,202  responses; 
615,428  hours 
Charlene  L  Simmons,  (703)  756-3472 

•  National  Agricltural  Statistics  Ser\'ice 
Agricultural  Labor  Survey 

On  occasion:  Monthly;  Quarterly 
Farms;  Businesses  or  other  for-profit; 
102,930  responses;  28,039  hours 


Larry  Cambrell,  (202)  447-7737 

•  Agricultural  Marketing  Service 
.\ational  Research,  Promotion,  and 

Consumer  Information  Program 
Recordkeeping;  On  occasion;  Monthly; 

Semi-annually 
Individuals  or  households;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses;  4,538,426  responses; 

361,632  hours 
Virginia  M.  Olson.  (202)  475-3930 

•  Animal  and  Plant  Health  Inspection 
Service 

National  Animal  Health  Monitoring 

System  (N.\HMS) 
Dairy  NAHMS— 11. 12. 13. 14. 15. 16.  and 

17 
Monthly 

Farms;  14.300  responses;  6,331  hours 
George  W.  Hill,  (303)  490-7892 

Revision — Emergency 

•  Farmers  Home  Administration 

7  CFR  1980-B,  Guaranteed  Farmer 

Program  Loans 
FmHA  44&-11. 1980-15.  -24.  -25.  -38.  -58. 

-€4 
On  occasion 
Individuals  or  households;  State  or  local 

governments;  Farms;  Businesses  or 

other  for-profit;  106.610  responses; 

129,169  hours 
Jack  Holston.  (202)  382-9736 

Revision — Emergency 

•  Farmers  Home  Administration 

7  FR  1980-A,  Guaranteed  Loan  Program 

(General) 
FmHA  44&-14.  -30.  -35.  -36. 1989-19.  ^1. 

-43,^44 
On  occasion 
Individuals  or  households;  Businesses  or 

other  for-profit:  81,786  responses; 

70,328  hours 
Jack  Holston.  (202)  382-9736 

Extension 

•  Forest  Service 
Timber  Sale  Bids  Forms 
FS-2400-14;  FS-24000-12A 
On  occasion 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  30.000 
responses;  5.875  hours 

Milo  Urson,  (202)  475-3754 

New  Collection 

•  Food  and  Nutrition  Service 
Vendor  Activity  Monitoring  Profile 

(VAMP)  data 
Recordkeeping:  Annually 
State  or  local  governments;  81 

responses:  594  hours 


Laurie  Hickerson,  (703)  75&-3710 
New  Collection — Emergency 

•  Farmers  Home  Administration 

7  CFR  1941-A.  Operating  Loan  Policies. 

Procedures  and  Authorizations 
FmHA  403-1,  441-8.  -10,  -13.  -18,  -25. 

1940-51,  -53,  -55.  -56 
On  occasion 
Indiv  .duals  or  households;  Farms; 

Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  79,500 

responses;  15,213  hours 
Jack  Holston.  (202)  382-9736 

Reinstatement — Emergency 

•  Farmers  Home  Administration 

7  CFR  1951-S.  Farmer  Program  Account 
Servicing  Policies 

FmHA  1951-39, 1951-39A 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  59,758  responses;  79.742 
hours 

jack  Holston.  (202)  382-9736 

Larry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer 

|FR  Doc.  91-1648  Filed  1-24-91:  8:45  amj 

BtLUMO  COOC  3410-01-M 


Forest  Service 

Newspapers  To  Be  Used  for 
Publication  of  Legal  Notice  of 
Appealable  Decisions  for  Southern 
Region;  Alabama,  Kentucky,  Georgia, 
Tennessee,  Rorida,  Louisiana, 
Mississippi,  Virginia,  West  Virginia, 
Arkansas,  Oklahoma,  North  Carolina, 
South  Carolina,  Texas,  Puerto  Rico 

agency:  Forest  Service,  USDA. 
action:  Notice:  correction. 


summary:  Deciding  Officers  in  the 
Southern  Region  will  continue  to  use  the 
newspapers  as  published  in  the  Federal 
Register  April  5, 1990  (55  FR  12693- 
12695)  and  October  23, 1990  (55  FR 
42744)  as  modified  below,  for 
publication  of  legal  notice  of  appealable 
decisions  under  36  CFR  part  217.  As 
provided  in  36  CFR  217.5(d),  the  public 
shall  be  advised,  through  Federal 
Register  notice,  of  the  principal 
newspaper  to  be  utilized  for  publishing 
legal  notices  of  decisions.  Newspaper 
publicatior  of  notices  of  decisions  is  in 
addition  to  direct  notice  of  decisions  to 
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those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  in  or  affected  by  a  specific 
decision. 

DATES:  The  modification  to  the  listing 
shall  begin  on  or  after  January  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Jtan  Paul  Kruglewicz.  Regional  Appeals 
Coordinator,  Southern  Region,  Planning 
a:id  Budget,  1720  Peachtree  Road,  NW., 
Atlanta,  Georgia  30367-9102,  Phone: 
404-347-^*867. 

8UPW.EMENTAPY  mFORMATTON:  Deciding 
Officers  in  the  Southern  Region  will  give 
legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  part  217  in  the 
newspapers  as  previously  published  on 
April  5. 1990,  and  October  23. 1990.  with 
the  following  exceptions. 
Chattahoochee-Oconee  National 

Forests.  Georgia 
District  Ranger  Decisions: 
CORRECTION  OF  PRIMARY  AND 
SECONDARY  NEWSPAPERS  OR 
Chattooga  Ranger  District:  Northeast 

Georgian  published  weekly  (Friday) 

in  Clarksville,  CA 
The  Telegraph,  published  weekly 

(Wednesday)  in  Cleveland.  GA 
Jefferson  National  Forest.  Virginia  and 

West  Virginia 
District  Ranger  Decisions: 
ADDtTiON  OF  SECONDARY  NEWSPAPERS 
OR 

Blacksburg  Ranger  District: 
Monroe  Watchman,  published  weekly 

(Thursday)  in  Union,  WV 
New  Castle  Ranger  District: 
Monroe  Watchman,  published  weekly 

(Thursday)  in  Union,  WV 

Dated:  January  18. 1991. 
Robert  B.  Erickson, 

Deputy  Regiunal  Forester. 

[\'R  Doc.  91-1740  Filed  1-24-91;  8:45  amJ 

B'OJNQ  CCOC  MIO-n-M 

Salmon  River  Road,  Salmon  National 
Forest,  Lemhi  County,  Idaho 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  en 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service.  USDA, 
will  prepare  an  Environmental  Impact 
Siatement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  of  implementing  a  specially 
funded  recreation  initiative  project 
which  calls  for  the  reconstruction  and/ 
or  improvement  of  47  miles  of  Forest 
development  road  and  the  development 
(construction/reconstrjction)  of  12 
recreation  sites  along  the  Salmon  River. 
The  Proposed  project  area  is  within  the 
Congressionally  designated  Recreation 
Section  of  the  Salmon  Wild  and  Scenic 


River  corridor,  Salmon  National  Forest, 
North  Fork  Ranger  District.  Lemhi 
County,  Idaho.  The  EIS  will  analyze  a 
range  of  road  design  concepts,  from 
refurbishing  the  existing  road  surface 
(currently  the  first  22  miles  is  paved 
with  the  balance  crushed  or  native  road 
surface)  to  a  paved  road  suiface  for  its 
entire  length. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  by  March  29, 1991, 
ADDRESSEE:  Rogers  M.  Thomas,  District 
Ranger,  North  Fork  Ranger  District.  Box 
130,  North  Fork,  ID  85466. 
FOR  FURTHER  INFORMATION  CONTACT 
Rogers  M.  Thomas,  District  Ranger.  (208) 
865-2383. 

SUPP1.EMEMTARY  INFORMATION:  The 
Salmon  River  Road  FJS  will  tier  to  the 
final  EIS  for  Salmon  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  The  Salmon  Forest  Plan 
adopted  by  reference  the  1983  Salmon 
Wild  and  Scenic  River  Management 
Plan.  The  Wild  and  Scenic  Plan  was  a 
specifically  prepared  document  which 
provides  the  overall  management 
direction  for  this  Congressionally 
designed  component  of  the  Wild  and 
Scenic  Rivers  System.  The  Forest 
Service's  proposed  action  will  be  in 
compliance  with  this  direction.  The 
Salmon  Forest  Plan  has  established  a 
special  management  unit  (6B)  for  this 
corridor,  whose  management  emphasis 
is  to  retain  this  area  as  a  component  of 
the  National  Wiid  and  Scenic  River 
System,  and  further,  the  Recreation  river 
section  is  managed  to  be  readily 
assessible  by  road,  and  to  maintain 
development  that  may  have  occurred 
along  the  shoreline. 

Preliminary  issues  identified  are 
V  isual  character  of  the  Wild  and  Scenic 
river  corridor,  high  archeology  values. 
water  quality,  and  recrea'ion  visitor 
conveiiience  and  safety. 

A  range  cf  alternatives  will  be 
considered,  including  a  No-Action 
Alternative.  Based  on  issues  gathered 
through  scoping,  the  action  alternatives 
will  vary  from  minimal  road  repair  to 
full  reconstruction  (not  relocation)  and 
p^.ving  the  entire  47  miles. 

P'jblic  participation  will  be  especially 
ir".portant  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7),  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
Slate,  local  agencies,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
activities.  This  input  will  be  used  in 
preparation  of  the  draft  EIS. 

Public  response  will  assist  the  Forest 
Service  in  identifying  those  who  wish  to 


be  kept  informed  and  involved  with  the 
planning  process.  Conlmued  scoping 
and  public  participation  efforts  will  be 
used  by  the  interdiscip'.ina-^  team  to 
identify  new  issues,  determine 
alternatives  in  response  to  the  issues, 
and  determine  the  level  of  analysis 
needed  to  disclose  potential  biological, 
physical,  economic,  and  social  impact 
associated  with  this  project.  The  Forest 
Service  is  seeking  information, 
comments,  a.'id  assistance  from  other 
agencies,  organizations  or  individuals 
who  may  be  interested  in  or  afTected  by 
the  proposed  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 

The  Forest  Service  is  the  lead  agency. 
The  draft  EIS  is  expected  to  be  filed 
with  the  Environmcnial  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  September  1. 1392.  At 
that  time,  copies  of  th.e  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and  commenL 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  60  days  from  the  dale  the  EIS 
notice  appears  in  the  Federal  Register.  It 
is  very  important  that  those  interested  in 
the  management  of  the  Salmon  National 
Forest  participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  eariy  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  QS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Powir  Corp. 
V  NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EiS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  b;, 
the  courts.  City  ofArsoon  v.  Hodel.  803 
F..'.d  1016, 1022  (9th  Cir,  1986)  and 
iViscons.n  Heritages.  Inc.  v.  Herns  490 
F.Supp.  1334. 1338  iE-D.  Wis.  198C). 
Because  of  these  court  rulmgs.  it  is  very 
important  that  those  interested  in  this 
pi  oposed  action  participate  by  the  close 
of  the  45-dey  comment  period  so  that 
substantive  comments  and  objections 
a^  made  available  to  the  Forest  Sen-ice 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
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chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  In  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  April  1, 1993.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  John  E.  Bums,  Forest 
Supervisor,  is  the  Responsible  Official. 
As  the  Responsible  Official,  he  will 
decide  which,  if  any,  of  the  proposed 
activities  will  be  implemented  His 
decision  and  reasons  for  the  decision 
will  be  documented  in  the  Record  of 
Decision  which  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR  Part 
217). 

Dated;  January  17,  1991. 
Gene  S.  ]enaea 

Acting  Forpst  Supemsor.  Salmon  National 

Forest 

[FR  Doc.  91-1742  Filed  1-24-91;  8:45  am) 
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White  Mountain  National  Forest; 

WHdcat  River  Advisory  Commission 

Meeting 

agency:  Forest  Service,  USDA. 

action:  Wildcat  River  Advi8or>' 
Commission  meeting. 

summary:  The  Wildcat  River  Advisory 
Commission  will  meet  on  February  19, 
1991  at  the  Jackson  Grammar  School  in 
Jackson.  New  Hampshire,  the  meeting 
will  begin  at  8  p.m.  An  agenda  for  the 
meeting  includes  review  of  a  draft 
cooperative  agreement  between  the 
Town  of  Jackson,  State  of  New 
Hampshire  and  US  Forest  Service, 
obtaining  a  river  profile  for  predicting 
future  streamcourse  movement  and  a 
progress  review  for  completing  the 
comprehensive  river  plan. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FIJRTHER  INFORMATION  CONTACT 

Direct  questions  about  this  meeting  to 
Carl  F.  Gebhardt,  Staff  Officer,  White 
Mountain  National  Forest,  719  Main 
Street,  Laconia,  NH  a'3247.  (phone  603- 
52&-«778). 

Dated:  January  15, 1991. 
Charles  L  Myers. 
Deputy  Forest  Supervisor. 
[FR  Doc.  91-1817  Filed  1-24-91;  8:45  amj 
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Rural  Electrification  Administration 

Tex-La  Electric  Cooperative  of  Texas, 
Inc.;  Finding  of  No  Significant  Impact 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Finding  of  No  Significant  Impact 
relating  to  the  construction  and 
operation  of  the  Pineland-Raybum 
Switchyard  138  kV  Transmission  Line 
F*roject  in  Sabine  and  Jasper  Counties, 
Texas. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA).  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  paris  1500-1508),  and  REA 
Environmental  Policies  and  Procedures 
(7  CFR  part  1794),  has  made  a  Finding  of 
No  Significant  Impact  (FONSI)  with 
respect  to  ihe  construction  and 
operation  of  the  Rneland-Raybum 
Switchyard  138  kV  Transmission  Line 
Project  in  Sabine  and  Jasper  Counties, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Martin  G.  Seipel.  Director, 
Southwest  Area — Electric,  Rural 
Electrification  Administration,  room 
0207.  Agriculture  South  Building, 
Washington.  DC  20250,  telephone:  (202) 
382-8848.  Copies  of  the  FONSI  can  be 
obtained  from  REA  at  the  address 
provided  above  or  at  the  office  of  Tex- 
La  Electric  Cooperative  of  Texas.  Inc.. 
P.O.  Box  1623,  Nacogdoches,  Texas 
75963-1623. 

SUPPLEMENTARY  INFORMATION:  REA,  in 
accordance  with  its  environmental 
policies  and  procedures,  required  that 
Tex-La  Electric  Cooperative  of  Texas, 
Inc.,  (Tex-La)  develop  a  Borrower's 
Environmental  Report  (BER)  refiecting 
the  potential  impacts  of  the  proposed 
facility.  The  BER,  which  includes  input 
from  Federal,  State  and  local  agencies, 
has  been  adopted  as  REA's 
Ervironmental  Assessment  (EA)  for  the 
project  in  accordance  with  7  CFR 
1794.61.  REA  has  concluded  that  the 
BER  represents  an  accurate  assessment 
of  the  environmental  impacts  of  the 
project.  The  project  will  allow  Ttx-La  to 
meet  its  present  and  future  area. 

The  proposed  138  kV  transmission 
line  will  connect  Deep  East  Texas 
Electric  Cooperative's  (DETEC)  Pineland 
Substation  located  in  the  city  of 
Pineland  in  Sabine  County  with  the 
Raybum  Switchyard  Substation  located 
approximately  19  km  (12  miles) 
northwest  of  the  city  of  Jasper  in  Jasper 


County.  The  line  will  be  approximately 
43  km  (27  miles)  in  length. 

The  proposed  line  would  extend  from 
the  Pineland  Substation  approximately 
1.2  km  (0.75  miles)  in  an  easteriy 
direction,  then  0.9  km  (0.6  miles) 
southeast,  then  1.2  km  (0.75  miles) 
southwest,  then  5.6  km  (3.5  miles) 
southeast  and  12.5  km  (7.8  miles)  in  a 
southerly  direction  to  the  Horton  Hill 
Substation.  The  corridor  between  the 
Pineland  and  Horton  Hill  Substations 
would  be  located  on  existing  right-of- 
way.  The  proposed  line  would  then 
extend  in  a  easterly  direction 
approximately  1.9  km  (1.2  miles),  then 
southeasterly  3.8  km  (2.4  miles),  then 
southwesteriy  10.9  km  (6.8  miles)  and 
northwesterly  5.0  Lr.  {2.1  miles)  to  the 
Raybum  Switchyard  Substation.  This 
corridor  would  utilize  approximately  6  4 
km  (4.0  miles)  of  existing  right-of-way. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
eight  alternative  routes,  alternative 
structures  and  undergrounding  the 
transmission  line.  REA  determined  that 
the  proposed  project  will  meet  Tex-La's 
existing  and  future  needs  and  will  have 
no  significant  impact  on  the 
environment.  I^EA  has  concluded  that 
its  approval  to  allow  Tex-La  to  construct 
the  proposed  project  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  REA  has 
reached  a  FONSI  with  respect  to  its 
action  related  to  the  project. 

In  accordance  with  REA 
Environmental  Policies  and  Procedures, 
7  CF'R  pari  1794.  Tex-La  published 
notices  and  advertisements  in  the 
Newton  County  News,  East  Texas 
Banner,  Sabine  County  Reporter, 
Nacagdoches  Daily  Sentinel,  Jasper 
Newsboy,  Orange  Leader,  and  the 
Beaumont  Enterprise.  The  newspapers 
have  general  circulation  in  Jasper  and 
Sabine  Counties.  Texas.  The  notices 
described  the  project,  announced  the 
availability  of  the  EER  for  review  and 
how  copies  could  be  obtained,  and  gave 
addresses  where  comments  could  be 
sent.  The  public  was  given  at  least  30 
days  to  respond  and  submit  commrnts. 
No  responses  were  received  by  Tex-La 
or  REA. 

As  a  result  of  its  independent 
evaluation.  REA  concluded  that 
approval  to  construct  the  proposed 
project  will  not  constitute  a  major 
Federal  action  significantly  affecting  tne 
quality  of  the  human  environment.  REA 
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hereby  reaches  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
proposed  project  in  accordance  with  7 
CFR  part  1794. 

Dated:  January  18, 1991. 
John  H.  Araesen, 

Assistant  Administrator — Electric 
(FR  Doc.  91-1818  Filed  1-24-91;  8:45  amJ 
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Soil  Conservation  Service 
Town  Brancti  Watershed,  MO 

AGENCY:  Soil  Conservation  Service. 
UL-  .. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the 
Town  Branch  Watershed,  Gentry 
County.  Missouri. 

FOR  FURTHER  INFORMATION  CONTACT. 
Russell  C.  Mills,  State  Conservationist, 
Soil  Conservation  Service,  555  Vandiver 
Drive,  Columbia,  Missouri  65202, 
telephone  (314)  875-5214. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings,  Russell  C.  Mills,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  art 
environmental  impact  statement  are 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection,  flood  prevention, 
and  fish  and  wildlife  development.  The 
alternative  under  consideration  to  reach 
these  objectives  includes  a  multiple- 
purpose  dam. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  A  meeting  was  held  at 
7  p.m.,  Thursday,  April  5, 1990,  in  the 
Community  Center  of  Albany.  Missouri, 
to  determine  the  scope  of  the  evaluation 


of  the  proposed  action.  Further 
information  on  the  proposed  action,  or 
the  scoping  meeting  may  be  obtained 
ft^m  Russell  C.  Mills.  State 
Conservationist,  at  the  above  address  or 
telephone  (314)  875-5214. 
"(This  activity  i«  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  L,ocal  officials.)" 
Dated:  December  11, 1990. 

Russell  C  Mills. 

State  Conser/ationist. 

[FR  Doc.  91-1744  Filed  1-24-91;  845  am) 
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from  the  Executive  Session,  and  (16) 
Other  Matters. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters. 
must  inform  the  Commission  in  advance 
of  those  needs. 
CONTACT  PERSON  FOR  MORE 
information:  Philip  L.  lohnson. 
Executive  Director.  U.S.  Arctic  Research 
Commission,  (202)  371-9631  or  TDD 
(202)  357-9867. 
Philip  L  Johnson, 

Executive  Director,  U.S.  Arctic  Research 

Commission. 

[FR  Doc  91-1731  Filed  1-24-81;  8:45  am) 
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ARCTIC  RESEARCH  COMMISSION 

Meeting 

Notice  is  hereby  given  that  the  United 
States  Arctic  Research  Commission  will 
hold  its  23rd  Meeting  in  Washington. 
DC,  on  February  20-21, 1991.  On 
Wednesday,  February  20,  the  Public 
Session  will  start  at  9  a.m.  in  room  3003 
of  the  Anel  Rios  Federal  Building,  12th 
Street  and  Constitution  Avenue.  .NW., 
Washington,  DC. 

On  Thursday,  February  21,  the  23rd 
Meeting  Public  Session  will  continue, 
starting  at  10  a.m.  The  Commission  will 
meet  in  Executive  Session  following  the 
conclusion  of  regular  business  at  2:30 
p.m.  The  Commission  will  reconvene  in 
Public  Session  at  3;45  p.m.  Agenda  items 
for  February  20, 1991,  include;  (1) 
Chairman's  Report;  (2)  Comments  from 
the  Alaska  Congressional  Delegation;  (3) 
Comments  from  the  .Alaska  Governor's 
office:  (4)  Comments  from  the 
Interagency  Arctic  Research  Policy 
Committee:  and  (5)  Status  of 
International  Activities.  The 
Commission  will  receive  presentations 
from  (6)  the  National  Oceanic  and 
Atmospheric  Administration:  (7)  the 
National  Aeronautics  and  Space 
Administration:  (8)  the  Office  of  Naval 
Research;  and  (9)  the  Natior.al  Science 
Foundation.  On  Thursday,  February  21. 
1991,  the  Commission  will  receive 
presentations  on  (10)  Arctic  Oil  Spill 
Response:  (11)  Innovative  Proposals  for 
Arctic  Energy  Systems;  (12) 
Environmental  Issues  Related  to  Arctic 
Energy  Programs;  (13)  Research 
Requirements  Attending  Arctic  Enei-gy 
Programs:  and  (14)  the  Arctic  Data 
Interactive.  Following  the  conclusion  of 
the  Executive  Session,  the  Commission 
will  reconvene  in  Public  Session  to 
discuss  (15)  Approval  of  Matters  Arising 


COMMISSION  ON  CIVIL  RIGHTS 

New  Jersey  Advisory  Committee; 
Agenda  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  Jersey 
Advisory  Committee  to  the  Commission 
wiU  convene  at  10  a.m.  and  adjourn  at  6 
p.m.  on  February  7, 1991,  Trenton 
Federal  Building  and  Court  House.  402 
East  State  Street,  Trenton,  N)  08608.  The 
Committee  will  conduct  an  informal 
factfinding  meeting  on  law  enforcement 
policies  and  practices  in  the  State,  as 
they  are  directed  toward  racial,  religious 
and  ethnic  groups. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Zulima  Farber 
or  John  I.  Binkley.  Director,  Eastern 
Regional  Division  at  (202)  523-5264,  TDD 
(202)  376-8117.  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Eastern 
Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meetmg. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  January  18. 
1991. 

Wilfredo  J.  Gonzalez, 
Staff  Director 
[FR  Doc.  91-1681  Filed  1-24-91;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adminletration 

1 A-433-W1.  A-42J-W1,  A-405-M1.  A-427- 
803,  A-42»-«06,  A-475-e03.  A-421-e01.  A- 
401-603.  A-412-i07] 

Initiation  of  Antidumping  Duty 
Inveetigattont:  Coated  Qroundwood 
Paper  from  Auatria,  Belgium,  Rnland, 
France,  Germany,  Italy,  tfte 
Nettwrtand*.  Sweden,  and  the  United 
Kingdom 

AOENCV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKNC  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  fonn  with  the  Department 
of  Commerce  (the  Department),  we  are 
initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  coated  groundwood  paper 
from  Austria.  Belgium.  Finland,  France, 
Germany.  Italy,  The  Netherlands. 
Sweden,  and  the  United  Kingdom  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
these  investigations  proceed  normally, 
the  International  Trade  Commission 
(ITC)  will  make  its  preliminary 
determinations  on  or  before  February  11. 
1991.  If  these  determinations  are 
affirmative,  we  will  make  our 
preliminary  determinations  on  or  before 
June  6. 1991. 

EFFfCnVE  DATE:  January  25, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Kate  Johnson  or  James  Terpstra,  Office 
of  Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230; 
telephone  (202)  377-8830  or  (202)  377- 
3965.  respectively. 
SUPPLEMENTARY  INFORMATION:  . 

The  Petition 

On  December  28, 1990.  we  received  a 
petition  filed  in  proper  form  by  the 
Committee  of  the  American  Institute  to 
Safeguard  the  U.S.  Coated  Groundwood 
Paper  Industry  and  each  of  its  nine 
individual  members  (petitioners),  on 
behalf  of  the  U.S.  industry  producing 
coated  groundwood  paper.  Supplements 
to  the  petition  were  received  on  January 
16  and  17. 1991.  In  compliance  with  the 
filing  requirements  of  19  CFR  353,12. 
petitioners  allege  that  imports  of  coated 
groundwood  paper  from  Austria. 
Belgium.  Finland.  France,  Germany, 
Italy.  The  Netherlands,  Sweden  and  the 
United  Kingdom  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  that  these 


imports  are  materially  injuring,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

Petitioners  have  stated  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as  defined  under 
section  771(9)(C)  of  the  Act.  and  because 
they  have  filed  the  petition  on  behalf  of 
the  U.S.  industry  producing  the  product 
that  is  subject  to  these  investigations.  If 
any  Interested  party,  as  described  under 
paragraphs  (C).  (D),  (E).  or  (F)  of  section 
771(9)  of  the  Act.  wishes  to  register 
support  for,  or  opposition  to.  this 
petition,  please  file  wntten  notification 
with  the  Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  for 
e.xclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  regarding 
the  filing  of  such  requests  are  contained 
in  19  CFR  353.14. 

United  States  Price  and  Foreign  Market 
Value 

For  all  countries  subject  to  these 
investigations,  petitioners'  estimate  of 
U.S.  price  is  based  on  prices  obtained  by 
a  European  consultant.  In  addition,  for 
Austria.  Belgium.  Finland.  Germany.  The 
Netherlands  and  the  United  Kingdom, 
petitioners'  estimate  of  U.S.  price  is 
based  on  information  obtained  from  U.S. 
sales  representatives  of  the  petitioners. 
These  pn^cs  are  actual  offers  for  sale  of 
the  subject  merchandise  in  the  United 
States.  Finally,  for  France,  Italy  and 
Sweden,  petitioners'  estimate  of  U.S. 
price  is  also  based  on  average  f.o.b. 
import  values.  These  values  were 
derived  by  aggregating  Department  of 
Commerce  import  statistics  for  the  two 
main  IfTS  categories  under  which  the 
subject  merchandise  is  imported. 

When  U.S.  price  is  based  on  purchase 
price  (Austria,  Belgium,  a  portion  of 
German  sales,  Italy.  The  Netherlands 
and  Sweden),  petitioners  adjusted  said 
prices  as  follows.  For  those  prices  based 
on  the  consultant's  report  and  actual 
offers,  petitioners  made  deductions  for 
movement  charges,  discounts,  rebates 
and  commissions  paid  to  unrelated 
brokers.  Petitioners  incorrectly 
calculated  U.S.  duty  based  on  an  f.o.b. 
foreign  import  value  inclusive  of  U.S. 
duty.  We  recalculated  U.S.  duty  based 
on  the  f.o.b.  foreign  port  value  exclusive 
of  the  U.S.  duty  amount.  We  disallowed 
petitioners'  deduction  for  commissions 
from  U.S.  price  For  U.S.  prices  based  on 
average  import  values,  petitioners 
deducted  foreign  movement  changes.  In 
all  cases,  petitioners  added  the  amount 


of  value  added  tax  (VAT]  that  would 
have  been  collected  if  the  merchandise 
had  not  been  exported. 

When  U.S.  price  is  based  on 
exporter's  sales  price  (ESP)  (Finland. 
France,  a  portion  of  German  sales  and 
the  United  Kingdom),  petitioners 
adjusted  these  prices  as  follows.  For 
those  prices  based  on  the  consultant's 
report  and  actual  offers,  petitioners 
made  deductions  for  movement  charges, 
discounts,  rebates,  credit,  and  indirect 
selling  expenses.  Petitioners  also 
deducted  commissions  paid  to  related 
brokers,  which  we  reclassified  as 
indirect  selling  expenses.  Petitioners 
incorrectly  calculated  U.S.  duty  based 
on  an  f.o.b.  foreign  port  value  inclusive 
of  U.S.  duty.  We  recalculated  U.S.  duty 
based  on  the  f.o.b.  foreign  port  value 
exclusive  of  the  U.S.  duty  amount.  In  all 
cases,  petitioners  added  the  amount  of 
VAT  that  would  have  been  collected  if 
the  merchandise  had  not  been  exported. 

For  all  countries  named  in  the 
petition,  petitioners'  estimate  of  foreign 
market  value  (FMV)  is  based  on  the 
European  consultant's  estimate  of  the 
average  price  of  the  subject 
merchandise  prevailing  in  each  country. 
For  Austria,  Belgium.  Finland.  The 
Netherlands,  and  Sweden,  these  prices 
were  obtained  through  interviews  with 
and/or  documentation  obtained  from 
knowledgeable  industry  officials  in  each 
of  the  relevant  countries.  For  France, 
Germany.  Italy  and  the  United  Kingdom, 
these  prices  were  obtained  from  a 
published  source.  Petitioners  deducted 
rebates,  discounts,  movement  charges 
and  (for  Italy  only)  commissions  paid  to 
unrelated  brokers  in  their  FMV 
calculations.  When  the  U.S.  price  was 
based  on  purchase  price,  petitioners 
made  a  circumstance  of  sale  adjustment 
for  credit  expenses.  In  addition,  we 
made  a  circumstance  of  sale  adjustment 
for  commissions.  When  the  U.S.  price 
was  based  on  ESP,  petitioners  also 
deducted  home  market  indirect  selling 
expenses  capped  by  U.S.  indirect  selling 
expenses,  and  home  market  credit 
expenses.  For  all  FMV  calculations, 
petitioners  made  an  upward  adjustment 
to  the  tax-exclusive  home  market  prices 
for  the  VAT  computed  for  U.S.  price. 
Petitioners  also  added  U.S.  packing 
expenses  and  deducted  home  market 
packing  expenses. 

For  purposes  of  initiation,  we  are  not 
accepting  petitioners  less  than  fair 
value  allegations  which  were  based  on 
pubhshed  prices  for  coated  groundwood 
paper  sold  in  the  United  States  that 
were  obtained  by  the  European 
consultant.  These  prices  were  based  on 
a  single  estimate  of  the  range  of 
prevailing  market  prices  of  the  subject 
merchandise  in  the  United  States  and 
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could  not  be  tied  directly  to  exports 
from  specific  countries. 

Based  on  the  comparisons  of  U.S. 
price  and  FMV  accepted  by  the 
Department,  the  alleged  dumping 
margins  for  each  country  are  as  follows; 


Country 


Austria ™ — 

Belgium „... 

Finland — .....~. 

France 

Getrnany 

Italy 

The  Nettiertands 

Sweden 

The  United  Kingdom 


Alleged  margins 


76.38 
23  55 
34.23 
24.30 
47.M 
11.86 
35.03 
36.96 
28.41 


I  percent. 
I  percent 
I  percent 
I  percent 


to  83  79  I 

to  30.83  I 

10  62.75  I 

to  33.70  I 

percent 

to  20  43  percent 

percent. 

to  54  35  percent 

percent 


Initiation  of  Investigations 

Under  section  732(c)  of  the  Act,  the 
Department  must  determine,  within  20 
days  after  a  petition  is  filed,  whether  the 
petition  sets  forth  the  allegations 
necessary  for  the  initiation  of  an 
antidumping  duty  investigation,  and 
whether  the  petition  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  have  examined  the  petition  on 
coated  groundwood  paper  from  Austria, 
Belgium,  Finland.  France,  Germany, 
Italy,  The  Netherlands,  Sweden,  and  the 
United  Kingdom  and  found  that  the 
petition  meets  the  requirements  of 
section  732(b)  of  the  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act, 
we  are  initiating  antidumping  duty 
investigations  to  determine  whether 
imports  of  coated  groimdwood  paper 
from  the  above-referenced  countries  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigations  proceed  normally,  we 
will  make  our  preliminary 
determinations  by  June  6, 1991. 

Scope  of  Investigations 

The  product  covered  by  these 
investigations  is  coated  groundwood 
paper.  For  purposes  of  these 
investigations,  coated  groundwood 
paper  is  paper  coated  on  both  side  with 
kaolin  (China  clay)  or  other  inorganic 
substances  [e.g.,  calcium  carbonate),  of 
which  more  than  ten  percent  by  weight 
of  the  total  fiber  content  consists  of 
fibers  obtained  by  mechanical 
processes,  regardless  of  (1)  basis  weight 
[e.g.,  pounds  per  ream  or  grams  per  one 
square  meter  sheet);  (2)  GE  brightness; 
or  (3)  the  form  in  which  it  is  sold  [e.g., 
reels,  sheets,  or  other  forms). 

This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
4810.21.00.00,  4810.29.00.00,  and 
4823.59.40.40.  "Paperboard"  is 
specifically  excluded  from  the  scope  of 


these  investigations.  During  the  course 
of  these  proceedings,  the  Department 
will  clarify  the  meaning  of  the  term 
paperboard.  We  invite  comments  from 
all  interested  parties  on  the  appropriate 
definition  of  paperboard.  These 
comments  should  be  submitted  no  later 
than  February  11. 1991.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

ITC  Notirication 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  non-privileged  and  non-proprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  the 
Department's  files,  provided  the  ITC 
confirms  in  writng  that  it  will  not 
disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 

Preliminary  Determinations 

The  ITC  will  determine  by  February 
11, 1991.  whether  there  is  a  reasonable 
indication  that  imports  of  coated 
groundwood  paper  from  Austria, 
Belgium,  Finland.  France.  Germany. 
Italy,  The  Netherlands,  Sweden  and  the 
United  Kingdom  are  materially  injuring, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  its  determinations  are 
negative,  the  investigations  will  be 
terminated.  Otherwise,  the  Department 
will  make  its  preliminary  determinations 
on  or  before  Jime  6, 1991. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 

Dated:  January  17, 1991, 
Eric  L  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-1822  Filed  1-24-91;  8:45  am) 
nOMQ  COOC  W10-DS-M 

[A-428-037] 

Drycieaning  Machinery  From  Germany; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


preliminary  results  of  its  administrative 
review  of  Oie  antidumping  duty  finding 
on  drycieaning  machinery  from 
Germany.  The  review  covers  two 
manufacturers/exporters  of  this 
merchandise  and  the  period  November 
1, 1987  through  October  31. 1988. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of 
Boewe  we  held  a  public  heanng.  Based 
on  our  analysis  of  the  comment 
received,  we  have  changed  the  margin 
for  Boewe.  The  margin  for  Seco  remains 
unchanged. 

EFFECTIVE  DATE:  January  25. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Arthur  N.  DuBois  or  John  R.  Kugelman. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  DC  20230. 
telephone:  (202)  377-8312/3801. 

SUPPLEMENTARY  INFORMATION: 


SUMMARY:  On  November  5, 1990,  the 
Department  of  Commerce  published  the 


Background 

On  November  5. 1990.  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  [55  FR 
46539)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  drycieaning 
machinery  from  Germany.  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tanff  Act  of 
1930.  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  German  drycieaning 
machinery  currently  classifiable  under 
item  number  8451.10.10  of  the 
Harmonized  Tariff  Schedules  (HTS). 
During  the  review  period  this 
merchandise  was  classifiable  under  item 
number  764.4100  of  the  Tariff  Schedules 
of  the  United  States  Annotated 
(TSUSA),  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  two 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  November  1. 1987  through 
October  31, 1988. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  Boewe.  we  held  a  public 
hearing  on  December  20, 1990. 

Comment:  Boewe  contends  that  the 
Department  should  allow  certain  bad 
debt  and  indirect  sales  office  expenses 
as  a  level-of-trade  (LOT)  adjustment. 
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Department's  Position:  We  have  re- 
analyzed Boewe's  LOT  claim  and  have 
concluded  that  it  is  based  upon  evidence 
substantially  similar  to  that  presented  in 
prior  reviews  of  this  finding.  In  those 
reviews,  we  did  accept  this  claim. 
Therefore,  for  these  final  results,  we 
have  allowed  certain  bad  debt  and 
indirect  sales  office  expenses  as  an 
adjustment  for  differences  in  levels  of 
trade. 

Final  Results  of  Review 

As  a  result  of  our  review  of  the 
comment  received,  we  have  determined 
that  the  following  weighted-average 
margins  exist: 


•xpoflsf 

Time  penod 

Margtr 
(pef 
cefH) 

Boewe 

Seco - 

11/1/87-10/31 '88 
11/1/87-10/31 '88 

1.35 

444 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required. 

Tor  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipments  occurred 
after  October  31, 1988,  and  who  is 
unrelated  to  any  reviewed  firm  or  any 
previously  reviewed  firm,  a  cash  deposit 
of  1  35  percent  shall  be  required.  These 
deposit  requirements  are  effective  for  all 
shipments  of  German  drjcleaning 
machinery  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  and 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22(1990). 

Udted:  January  18. 1991. 

Eric  I.  Carfinkel 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  91-1823  Filed  1-24-91^  8:45  am) 
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(A-5«2-5011 

Preliminary  Result*  of  Antidumping 
Duty  Administrative  Review.  Photo 
Albums  and  Filler  Pages  from  Hong 
Kong 

AQENCY:  International  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice.  

summary:  In  response  to  requests  by  the 
petitioner,  the  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on  photo 
albums  and  filler  pages  from  Hong  Kong. 
This  review  covers  36  producers/ 
exporters  of  this  merchandise  to  the 
United  States  during  the  periods 
December  1,  1986  through  November  30, 
1987  and  December  1, 1987  through 
November  30, 1988.  The  review  indicates 
the  existence  of  dumping  margins  for  the 
36  firms  during  each  period.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  January  25,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mi-Yong  Kim.  Office  of  Countervailing 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-0189. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  29, 1985,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
43751)  and  antidumping  duty  order  on 
photo  albums  and  filler  pages  from  Hong 
Kong. 

On  December  31, 1987  and  December 
vIO,  1983,  petitioner,  in  accordance  with 
19  CFR  353.22(a),  requested  that  we 
conduct  this  administrative  review.  We 
published  the  notices  of  initiation  on 
Ianuar>'  27, 1988  (53  F'R  2262),  January 
31.  1989  (54  FR  4872),  September  20. 1989 
(54  FR  38712).  and  October  25. 1989  (54 
FR  43438).  The  Department  is  now 
conducting  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"). 
This  review  covers  36  producers/ 
exporters  of  photo  albums  and  filler 
pages  and  the  periods  December  1. 1986 
through  November  30. 1987  and 
December  1. 1987  through  November  30, 
1988. 

Responses  to  the  Department's 
October  1989  questionnaire  were 
received  from  Climax  Paper  Converters 
Limited  (Climax)  on  December  18. 1989 
and  February  22. 1990.  We  received  no 
responses  from  the  remaining 


companies.  A  deficiency  letter  was  sent 
to  Climax  on  October  26, 1990. 
Deficiency  responses  were  received  on 
December  17  and  19, 1990.  Climax 
submitted  clarification  of  information 
submitted  in  prior  responses  on  January 
4  and  January  8, 1991. 

On  January  4, 1991,  the  Department 
withdrew  its  request  for  cost  of 
production  information  from  Climax 
because  the  Department  found  that  it 
has  incorrectly  requested  this 
information. 

For  those  companies  that  did  not 
respond  to  the  Department's 
questionnaire,  we  used  the  calculated 
margin  in  the  final  determination  of  the 
less  than  fair  value  investigation  as  best 
information  available. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  photo  albums  and  photo  album 
filler  pages.  During  tht.  periods  of 
review,  such  mercnanaise  was 
classifiable  under  the  Tariff  Schedules 
of  the  United  States  (TSUS)  items 
256.60.  256.87.  256.90,  or  774.55.  Since 
January  1, 1989,  the  subject  merchandise 
has  been  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  numbers  3920, 
3921.  3926.90.  4819.50.  4820.50.  4820.90,  or 
4823.90.  The  TSUS  and  HTS  item 
numbers  are  provided  for  convenience 
and  customs  purposes.  The  written 
description  remains  dispositive. 

United  States  Price 

We  based  United  States  price  on  both 
purchase  price  and  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(ti)  and  (c)  of  the  Act.  Purchase  price 
was  used  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  Stales.  F.SP 
was  used  where  sales  were  made  to 
unrelated  purchasers  after  the  date  of 
importation  into  the  United  Slates.  ESP 
was  also  used  where  the  merchandise 
was  sold  to  unrelated  purchasers  prior 
to  importation  but  was  carried  in  the 
inventory  of  a  related  U.S.  company  of 
Climax  prior  to  delivery  in  the  United 
States. 

We  calculated  purchse  price  based  on 
packed,  f.o.b.  Hong  Kong  port  or  c.i.f. 
prices.  We  made  deductions  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight  and  marine  insurance,  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

Where  United  States  price  was  based 
on  ESP,  we  calculated  ESP  based  on 
fob.  U.S.  warehouse  prices.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  U.S.  brokerage,  and 
U.S.  inland  freight.  We  made  further 


Federal  Register  /  Vol.  56.  No.  17  /  Friday,  January  25.  1991  /  Notices 


2903 


deductions,  where  appropriate,  for 
discounts,  rebates,  credit  expenses, 
commissions,  inventory  carrying  costs, 
and  other  indirect  selling  expenses,  in 
accordance  with  section  772(e)  (1)  and 
(2)  of  the  Act. 

Foreign  Market  Value 

Foreign  market  value  (FMV)  was 
calculated  based  on  third  country  prices 
or  constructed  value  (CV),  as 
appropriate. 

In  its  response.  Climax  initially 
reported  that  the  volume  of  sales  in  its 
home  market  of  the  class  or  kind  of 
merchandise  subject  to  review  was  not 
sufficient  to  provide  a  basis  for 
calculating  FTi^V.  However,  when  the 
Department  compared  the  volume  of 
home  market  sales  to  the  aggregate 
volume  of  third  country  sales  in  each 
category  of  such  or  similar  merchandise, 
we  found  that  the  volume  of  home 
market  sales  represented  more  than  five 
percent  of  the  aggregate  volume  of  third 
country  sales  in  several  of  the  such  or 
similar  categories.  The  Department 
therefore  determined  that,  for  these  such 
or  similar  categories,  home  market  sales 
constituted  a  viable  basis  for  calculating 
FMV.  Nevertheless,  because  information 
necessary  for  the  proper  analysis  of 
these  home  market  sales  was  not 
submitted  until  January  8. 1991.  the 
Department  did  not  have  adequate  time 
to  use  these  sales  as  a  basis  for 
calculating  FMV.  Instead,  for  purposes 
of  these  preliminary  results  of  review, 
CV  was  used  as  the  basis  for 
determining  FMV  for  the  such  or  similar 
categories  in  which  home  market  sales 
were  found  to  be  viable. 

For  each  such  or  similar  category 
where  the  home  market  was  ml  viable, 
we  then  looked  to  see  whether  there 
were  sufficient  sales  of  the  subject 
merchandise  to  a  third  country  maiket 
to  provide  a  basis  for  establishing  FMV. 
In  selecting  the  appropriate  third 
country  market  to  use  for  comparison 
purposes,  we  first  determined  which 
third  country  markets  had  an 
"adequate"  volume  of  sales,  in 
accordance  with  19  CFR  353.49(b)(1). 
We  determined  that  the  volume  of  sales 
to  a  third  country  market  was  adequate 
if  the  sales  of  such  or  similar 
merchandise  exceeded  or  was  equal  to 
five  percent  of  the  volume  sold  to  the 
United  States.  In  determining  which 
third  country  market  with  an  adequate 
sales  volume  was  the  most  appropriate 
for  comparison  purposes,  we  selected 
the  third  country  market  with  the  largest 
volume  of  sales,  in  accordance  with  19 
CFR  353.49(b)(2).  Where  neither  the 
home  market  nor  any  third  country 
market  had  an  adequate  volume  of  sales 
to  constitute  a  viable  market  for 


calculating  FMV.  we  based  FMV  on  CV. 
in  accordance  with  section  773(a)(2)  of 
the  Act. 

Where  FMV  was  based  on  a  third 
country  market,  we  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance.  We  deducted  third  country 
packing  costs  and  added  U.S.  packing 
costs,  in  accordance  with  section 
773(a)(l)(B)of  the  Act. 

We  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit  expenses  in 
accordance  with  19  CFR  353.56.  Where 
commissions  were  paid  only  in  the  U.S. 
market,  we  also  made  an  adjustment, 
where  appropriate,  using  third  country 
indirect  selling  expenses  to  offset 
commissions  paid  in  the  United  States, 
in  accordance  with  19  CFR  353.56(a)(2). 

For  comparisons  involving  ESP 
transactions,  we  made  further 
deductions  for  third  country  indireci 
selling  expenses  capped  by  indirect 
selling  expenses  incurred  on  ESP  sales, 
in  accordance  with  19  CFR  353.56(b)(2). 

In  addition,  where  appropriate,  we 
made  adjustments  to  account  for 
differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  19  CFR  353.57. 

Where  FMV  was  based  on  CV,  we 
included  materials,  fabrication,  general 
expenses,  profit,  and  packing.  For 
comparisons  involving  purchase  price 
and  ESP  sales  we  used;  (1)  The  statutory 
ten  percent  minimum  of  materials  and 
fabrication  costs  to  represent  general 
expenses  because  actual  general 
expenses  were  less  than  the  statutory 
minimum;  (2)  the  statutory  minimum 
profit  of  eight  percent  of  the  cost  of 
production  because  actual  profit  was 
less  than  the  statutorj'  minimum;  and  (3) 
credit  and  commissions  which  were 
included  in  the  selling  expenses. 

We  made  an  adjustment  to  CV,  in 
accordance  with  19  CFR  353.56,  for 
differences  in  circumstances  of  sale. 
This  adjustment  was  made  for 
differences  in  credit  expenses  and 
commissions. 

For  comparisons  involving  ESP 
transactions,  we  made  a  further 
deduction  for  indirect  selling  expenses 
capped  by  the  indirect  selling  expenses 
incurred  on  ESP  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

For  those  U.S.  sales  where  we  had  no 
matches  in  the  third  country  market  or 
constructed  value,  we  used  the 
calculated  margin  from  the  final 
determination  of  the  less  than  fair  value 
investigation  as  best  information 
available. 


Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 

preliminarily  determine  that  the 
following  margins  exist  for  the  periods 
December  1.  1986  through  November  30. 
1987  (Penod  I)  and  December  1. 1987 
through  November  30.  1988  (Period  II): 


Manulacturer/exporter 


Penod  I  Penod  II 


Margin 
(percent) 


Ckmax. 
AICO... 


BeiTtode „ _.. 

Chung  Wal 

Consolidated  Powers  ~~ 

Evergreen  &  Py<3i 

Hoi  Kun 

Lee  Tung 

Malta  IntemaHonal 

Mascotte — 

Mrai  Denshi  (HK) _... 

Nortfwale .... 

Oneni  Consolidation — 
PertBct  Leather  Ware— 

Po«ex 

S  4  C  Import  Export.-... 

Schenker  (HK) 

Son  Woo 

TradepoMfer  Holdings 

Limited __. 

Union  Paper  Bod  & 

Pnntmg 

Wah  Uien.._ 

Work!  WKle  Stationery . 
Far  East  Meta'  & 

Plastic — 

General  Trading 

CVaphics  interrwtxxial.. 
Great  China  industrial .. 

Hang  Fat  

Hip  Sing  Leather 

Products 

Pavn  Bros   

Pertecl  kxJustnal — 

Sincere 

Tai  Shun 

Unique  Stationary 

Wing  Shtng  

Wise-nar  Plastic 

Products — 

Zamlorm  Enterprises-.. 


Margin 
(percwit) 


1.32 

396 
3.96 

3.96 
3  96 
396 
3.96 
3.96 
396 
396 
3.96 
3.96 
a96 
396 
396 
3.96 

3.96 

396 

196 
3.96 

3.96 

396 
3.96 
3.96 
396 

3.96 
396 
396 
3.96 
3.96 
3.96 
3.96 

3.96 
396 


187 
3.96 
396 
396 
396 
3.96 
396 
396 
396 
3.96 
396 
396 
396 
396 
396 
39fi 
396 
3.96 

336 

396 
3.96 

3.96 

3.96 
3.96 
3.96 
3.96 
3.96 

)^ 
)96 
396 
396 
3.96 
396 
3.96 

3.96 
3.96 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  ten 
days  of  publication.  Any  heanng.  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter  Prehearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  the  final  results 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  a.ny  written 
or  oral  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
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entries.  The  Department  will  issues 
appraisement  instructions  directly  to  the 
Customs  Service  upon  completion  of  this 
administrative  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  from  Hong 
Kong  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
that  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  any  shipments  of  this 
merchandise  manufactured  or  exported 
by  the  remaining  known  manufacturers/ 
exporters  not  covered  in  this  review  will 
continue  to  be  at  the  rate  published  in 
the  final  determination  of  sales  at  less 
than  fair  value;  (2)  the  cash  deposit  rate 
for  the  reviewed  companies  will  be  that 
established  in  the  final  results  of  the 
December  1, 1987  through  November  30, 
1988  review;  (3)  the  cash  deposit  rate  for 
any  future  entries  of  this  merchandise 
from  a  new  producer  and/or  exporter, 
not  covered  in  the  December  1. 1986 
through  November  30, 1987  review 
period  or  the  original  investigation, 
whose  first  shipments  occurred  after 
November  30, 1987  but  before  December 
1, 1988,  and  who  is  unrelated  to  a 
reviewed  firm  or  any  firm  that  was 
subject  to  the  original  investigation  will 
be  1.32  percent,  the  rate  established  for 
Climax  for  the  period  December  1, 1986 
through  November  30, 1987;  and  (4)  the 
cash  deposit  rate  for  any  future  entries 
of  this  merchandise  from  a  new 
producer  and/or  exporter,  not  covered 
in  this  administrative  review  or  the 
original  investigation,  whose  first 
shipments  occurred  after  November  30, 
1988,  and  who  is  unrelated  to  a 
reviewed  firm  or  any  firm  that  was 
subject  to  the  original  investigation  will 
be  1.87  percent,  the  rate  established  for 
Climax  for  the  period  December  1, 1987 
through  November  30, 1988.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22(c)(5]. 

Dated:  January  18, 1991. 

Eric  I.  Carfinkel. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  91-1824  Filed  1-24-OT:  8:45  am] 

MLUNQCOOC  M10-OS-M 


[A-570-«051 

Final  Determination  of  Sales  at  Less 
Ttian  Fair  Value:  Sodium  Thiosulfate 
from  ttie  People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Commmerce. 
action:  Notice. 


summary:  We  determine  that  imports  of 
sodium  thiosulfate  from  the  People's 
Republic  of  China  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  also  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  these  imports.  The  ITC 
will  determine  on  or  before  April  4, 1991, 
whether  these  imports  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry. 

EFFECTIVE  DATE:  January  25, 1991, 
FOR  FURTHER  INFORMATION  CONTACT: 
Kate  Johnson  or  Shawn  Thompson, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington, 
DC  20230;  telephone  (202)  377-8830  or 
(202)  377-1776,  respectively 
8UPPl£MENTARY  INFORMATION: 

Final  Determination 

We  determine  that  imports  of  sodium 
thiosulfate  from  the  People's  Republic  of 
China  (PRC)  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  735(a) 
of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673(d)(a)  (the  Act).  The 
estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  preliminary 
determination  (55  FR  51140,  December 
12, 1990),  there  has  been  no  further 
activity  in  this  proceeding. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  sodium 
thiosulfate,  in  dry  or  liquid  form,  used 
primarily  to  dechlorinate  industrial 
waste  water.  The  chemical  composition 
of  sodium  thiosulfate  is  Na2S2C)3. 
Sodium  thiosulfate  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  subheading 
2832.30.1000.  The  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 


Period  of  Investigation 

The  period  of  investigation  is 
February  1, 1990,  through  July  31, 1990. 

Best  Information  Available 

To  determine  whether  sales  of  sodium 
thiosulfate  from  the  PRC  to  the  United 
States  were  made  at  less  than  fair  value, 
we  used  the  best  information  available, 
as  required  by  section  776(c)  of  the  Act. 
For  a  discussion  of  the  reasons  for  using 
best  information  available,  see  the 
preliminary  determination  in  this  case. 

As  best  information  available,  we 
used  the  only  margin  listed  in  the 
petition  for  sodium  thiosulfate  for  the 
period  of  investigation. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
the  PRC.  For  a  discussion  of  the  factors 
considered  in  our  analysis,  see  the 
preliminary  determination  in  thistase. 

For  our  preliminary  determination,  we 
found  that  critical  circumstances  did  not 
exist  based  on  an  analysis  of  the 
Commerce  Department's  import 
statistics  for  sodium  thiosulfate  from  the 
PRC  for  the  two  months  following  the 
month  of  the  filing  of  the  petition  [i.e.. 
August  and  September  1990),  We 
examined  only  two  months  because 
those  months  represented  the  latest 
information  available  at  the  time. 

Since  the  preliminary  determination, 
we  have  been  able  to  obtain  updated 
U.S.  import  statistics  through  October 
1990.  The  statistics  for  August  through 
October  indicate  that  imports  of  sodium 
thiosulfate  from  the  PRC  have  not  been 
massive.  Therefore,  in  accordance  with 
section  733(e)(1)(B),  we  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  sodium  thiosulfate 
from  the  PRC. 

VeriTication 

No  verification  occurred  because  no 
response  was  received  to  the 
Department's  questionnaire, 

Interested  Party  Comments 

There  were  no  comments  submitted  in 
connection  with  this  investigation. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  sodium 
thiosulfate  from  the  PRC,  as  defined  in 
the  "Scope  of  the  Investigation"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
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publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Ser\'ice  shall 
continue  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  25.57  percent 
(the  estimated  dumping  margin)  on  these 
entries.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  735(c]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such 
information,  either  publicly  or  under 
administative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Investigations. 
Import  Administration 

The  ITC  will  determine  on  or  before 
April  4, 1991,  whether  these  imports 
material  injury,  or  threaten  material 
injury  to,  a  U.S.  industry,  if  the  FTC 
determines  that  material  injur>\  or  the 
threat  of  material  injurv',  does  not  exis', 
the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  Uquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an 
Antidumping  Duty  Order  directing 
customs  officials  to  assess  antidumping 
duties  on  sodium  thiosulfate  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  effective  date  of  the  suspension  of 
liquidation,  equal  to  the  margin  shown 
above. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1873d(d)). 

Dated:  January  17, 1991. 
Eric  I.  CarfinkeL 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  91-1825  Filed  1-24-91;  8.45  am] 
WUJNO  COOC  3S10-OS-H 


National  Institute  of  Standards  and 
Technology 

(Dockat  No.  M1248-0348] 

National  Voluntary  Laboratory 
Accradttation  Program  (NVLAP) 
Program  Eatablistiment 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 


ACTtON:  Request  for  comments  on  need 
for  establishing  a  laboratory 
accreditation  program. 

SUMMAMY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  has 
received  a  request  to  establish  a 
laboratory  accreditation  program.  In  a 
letter  dated  November  27, 1990,  the 
National  Electrical  Manufacturers 
Association,  Washington.  DC,  requested 
that  MST  establish  an  accreditation 
program  for  testing  electric  lighting 
product  performance  (but  not  safety)  A 
copy  of  the  request  letter  is  set  out  as  an 
appenaix  to  this  notice.  Announcement 
of  this  request  by  the  National  Electrical 
Manufacturers  Association  (NEMA). 
and  of  the  MST  request  for  comments 
with  respect  thereto,  are  being  made 
under  the  procedures  of  the  .National 
Voluntary  Laboratory  Accreditation 
Program  (N'VLAP)  (15  CFR  Part  7.ll[d)) 
of  the  referenced  procedures. 

DATES:  Comments  may  be  submitted  on 
or  before  March  28, 1991. 

ADDRESSES:  Persons  desiring  to 
comment  on  the  need  for  such  an 
ao-reditalion  program  are  invited  to 
submit  there  comments  in  writing  within 
the  60  day  comment  period  to  Nancy  M. 
Trahey,  Chief,  Laboratory  Accreditation 
Program,  National  Institute  of  Standards 
and  Technology.  Building  411  A124, 
Gaithersburg.  MD  20899.  Copies  of 
comments  received  will  be  available  for 
inspection  and  copying  at  the 
Department  of  Commerce  Central 
Reference  and  Records  Inspection 
Facility,  roo.m  6228,  Hoover  Building. 
Washington.  DC  20230, 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  Galowin,  Project  Leader. 
Laboratory  Accreditation.  National 
Institute  of  Standards  and  Technology, 
Building  411  A124.  Gaithersburg,  MD 
20899:  phone  (301)  975-4022. 

SUPPLEMENTARY  INFORMAHON: 

Scope  of  Laboratory  Accreditation 

The  request  letter  called  for 
accreditation  of  test  laboratories  based 
on  standard  test  methods  for  product 
performance  of  electric  lightii\g  products 
for  the  proposed  program.  The  standard 
test  methods  and  related  performance 
standards  consist  of  the  published 
standards  from  development 
crganiiations  such  as  the  American 
National  Standards  Institute.  American 
Society  for  Testing  Materials, 
Illuminating  Engineering  Society  of 
North  America,  and  National  Electrical 
Manufacturers  Association. 


Procedure  Following  Receipt  of 
Comments 

After  the  60  days  comment  period, 
NIST  will  thoroughly  evaluate  all 
comments  pertaining  to  the  proposed 
accreditation  program  and  will  notify  all 
interested  persons  by  copy  of  a  FR 
notice  (those  are  submitters  of 
comments  or  those  requested  to  be 
placed  on  the  NVLAP  mailing  list)  of  the 
decision  by  the  director  of  NIST 
regarding  development  of  this  program. 
If  the  decision  is  made  to  develop  the 
accreditation  program,  technical 
assistance  and  input  will  be  sought  from 
all  interested  parties  to  prepare  or 
comment  on  the  program  handbook, 
establish  the  list  of  appropnate  specific 
test  methods,  technical  criteria  for 
laboratory  requirements  of  the  program, 
specific  checklists  for  assessing  the 
applicant  laboratories  in  accordance 
with  NVLAP  criteria  and  establishing 
appropriate  proficiency  testing 
programs.  Also,  the  NVLAP  procedures 
provide  for  public  comment  prior  to  final 
publication  of  the  accreditation 
requirements. 

Dated  ]anuar>  16. 1991. 
John  W.  Lyon», 

D:rpctor 

.\ppendix 

November  27.  1990 

Director.  National  Institute  of  Standards  and 
Technolog> ,  Gaithersburg,  MD  20899. 

Dear  Dr  Lyons:  This  letter  is  written  on 
behalf  of  the  Lighting  Exjuipment  Division  of 
NEKtA  to  request  that  a  laboratory- 
accreditation  program  (LAP)  t>e  established 
through  the  National  \  oluntary  Laboratory 
Accreditation  Program  of  the  National 
Institute  of  Standards  and  Technology. 

The  purpose  of  this  program  would  t>e  to 
accredit  testing  laboratones  to  certify  that 
sianddrd  test  methods  for  product 
performance  (and  not  safety!  are  followed  in 
testing  electnc  lighting  products,  sucti  as 
indoor  and  outdoor  lummBires,  lamps 
ballasts  and  systems  comprised  of  the 
foregoing  and  other  lighting  products  The 
standard  test  mettiods  and  related 
performance  standards  would  be  those 
developed  through  such  standards  making 
organizations  as  NEMA,  the  Illurainsting 
Engineering  Society  of  North  Amenca,  the 
American  National  Standards  Institute  and 
the  .American  Society  for  Testing  Matenals. 

The  reasons  for  this  request  to  establish 
such  a  program  are  as  follows 

1.  It  would  avoid  the  duphcaiion  of  efforts 
by  different  federal  government  agencies. 

2  It  would  avoid  the  establishment  of 
acceditation  programs  not  based  on 
consensus  or  consensus  standards 

3  It  would  establish  credible  data  for 
consumers  and  thereby  avoid  confusion  in 
the  marketplace 

4.  It  would  assist  in  improving  the  general 
quality  of  product*  in  the  marketplace. 
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The  NEMA  Lighting  Equipment  Division  is 
willing  to  assist  the  National  Institute  of 
standards  and  Technology  in  identifying  and 
possibly  obtaining  the  necessary  technical 
resources  to  establish  the  accreditation 
program. 

Please  give  this  request  your  immediate 
attention. 

Sincerely, 
Frank  Kitzantides, 
Vice  President,  Engineering. 
[FTl  Doc.  91-1814  Filed  1-24-91;  8:45  am) 

MLUNO  COM  MIO-II-M 


National  Ocaanic  and  Atmospheric 
Administration 

Intent  To  Conduct  a  Put>iic  Meeting  on 
the  Preparation  of  a  Draft 
Environmental  Impact  Statement  for 
the  Propoaed  Delaware  National 
Estuartne  Reaearch  Reserve 

agency:  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
ACTK>n:  Notice  of  intent  to  conduct 
public  meeting  and  prepare  a  Draft 
Environmental  Impact  Statement. 

SUMtMARY:  In  accordance  with  section 
315  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended,  the  State  of 
Delaware  and  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
intend  to  conduct  a  public  meeting  to 
present  a  preliminary  draft  management 
plan  for  the  proposed  Delaware 
National  Estuarine  Research  Reserve 
and  to  discuss  significant  issues  related 
to  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS), 
The  DEIS  and  draft  management  plan 
address  research,  monitoring,  education 
and  resource  protection  needs  for  the 
reserve. 

DISCUSSION:  In  June  1990,  NOAA 
approved  the  nomination  of  the  St.  Jones 
River  and  Upper  Blackbird  Creek  in 
Delaware  as  a  proposed  research 
reserve.  Research  reserves  provide 
natural  coastal  habitats  as  field 
laboratories  for  baseline  ecological 
studies  and  education  programs. 
Research  and  monitoring  programs  are 
designed  to  enhance  basic  scientific 
understanding  to  coastal  environments 
and  aid  in  resource  management 
decisionmaking. 

The  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
has  developed  a  preliminary  draft 
management  plan  for  the  proposed 
reserve  system.  The  draft  plan  identifies 
specific  needs  and  priorities  related  to 
research,  monitoring,  education,  and 
resource  protection  at  the  approved 
sites.  It  also  contains  a  five-year 


administration  plan  and  budget  as  well 
as  a  discussion  of  volunteer  programs, 
public  access,  visitor  use  policies,  and 
facilities  development  needs. 

At  the  public  meeting,  the  DNREC  and 
NOAA  will  provide  a  synopsis  of  the 
draft  management  plan  and  will  solicit 
comments  on  significant  enviommental 
issues  which  will  be  incorporated  into  a 
Draft  Environmental  Impact  Statement. 

The  public  meeting  will  be  held  at  7 
p.m.  on  Tuesday,  February  12, 1991  at 
the  Fraternal  Order  of  Police  Kitts 
Hummock  Lodge  on  Kitts  Hummock 
Road,  County  Road  68,  IV^  miles  east  of 
Route  9  and  located  on  the  south  side  of 
County  Road  68,  in  Dover,  Delaware. 

Interested  parties  who  wish  to  submit 
suggestions,  comments  or  substantive 
information  regarding  the  scope  or 
content  of  this  DEIS  are  invited  to 
attend.  Parties  who  wish  to  respond  in 
writing  should  do  so  by  February  26, 
1991. 

Comments  may  be  submitted  in 
writing  to  Ms.  Cheryl  A.  Graham, 
Program  Specialist,  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  NOAA. 
1825  Connecticut  Avenue  NW.,  suite 
714,  Washington,  DC  20235  (Telephone 
202/673-5122). 

(Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  Management) 
Estuarine  Sanctuaries) 
Dated:  January  1ft  1991. 

Virginia  K.  Tippie, 

Assistant  Administrator  for  Ocean  Services 

and  Coastal  Zone  Management. 

|FR  Doc.  91-1826  Filed  1-24-91;  8:45  am) 

WIXIMQ  COOC  SS10-0S-M 


Granting  of  Exclusive  Licensing 

agency:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  intent  to  grant 

exclusive  license. 

summary:  NOAA  announces,  in 
accordance  with  35  U.S.C.  2G9!c)(l)  and 
37  CFR  404.7(a)(l)(i).  that  the  Northwest 
Fisheries  Center.  National  Marine 
Fisheries  Service  (NMFS),  NOAA,  will 
grant  an  exclusive  license  in  the  United 
States  and  certain  foreign  countries  to 
practice  the  invention  embodied  in  U.S. 
Patent  Number  4,935.192  to  Nonpareil 
Corporation,  having  a  place  of  business 
at  Blackfoot,  Idaho.  The  patent  rights  in 
this  invention  have  been  assigned  to  the 
United  States  of  America.  The  exclusive 
license,  which  will  be  royalty-bearing 
and  will  comply  with  the  terms  and 
conditions  of  35  U.S.C.  209  and  37  CFR 
404.7,  will  be  granted  unless,  within  60 
days  from  the  date  of  publication  of  this 


notice,  written  evidence  and  argument 
that  establish  that  the  grant  of  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7  are  received. 

dates:  Comments  must  be  received  by 
March  26. 1991. 

ADDRESSES:  Inquiries,  comments  and 
other  materials  relating  to  the  license 
must  be  submitted  to  Dr.  Mel  Eklund. 
Director.  Utilization  Research  Divison. 
Northwest  Fisheries  Center,  NOAA, 
NMFS.  2725  Montlake  Boulevard.  East, 
Seattle.  WA  98112. 

FOR  ADOrriONAL  INFORMATION  CONTACT: 

Dr.  Mel  Eklund,  (206)  553-7746. 

SUPPLEMENTARY  INFORMATION:  The 

invention  is  a  method  for  the 
preparation  and  use  of  products  derived 
from  potatotes  for  treating  fish  meat  to 
prevent  softness  due  to  presence  of 
proteolytic  enzymes.  The  availability  of 
the  invention  for  hcensing  was 
published  on  May  30, 1989  at  54  FR 
22927, 
Dated:  January  14, 1991. 

WUliam  W.  Fox,  Jr., 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  91-1830  Filed  1-24-91;  8:45  am] 

8ILUNG  COOC  S610-12-4I 


National  Marine  Rsheries  Service, 
Marine  Mammals;  Application  for 
Permit;  California  Marine  Mammal 
Center  (P472) 

Notice  is  hereby  given  that  the 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  bv  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFTl  part  216). 

1.  Applicant:  Janette  Roletto.  Curator, 
California  Marine  Mammal  Center,  Fort 
Cronkhite,  CA  94965. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  California  sea  lions 
[Zalophus  californianus]  2. 

4.  Type  of  Take:  The  Applicant 
proposes  to  condition  two  male  captive 
born  California  sea  lions  for  release  in 
the  wild.  The  study  will  determine  if  two 
captive  born  sea  lions  can  survive  in  the 
wild  and  successfully  integrate  With 
wild  conspecifics.  The  purpose  of  the 
release  is  to  test  the  hypothesis  that 
captive-bom  sea  lions  can  be 
conditioned  to  live  in  the  wild. 
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The  Applicant  states  that,  by 
conducting  this  project,  they  nor  the 
California  Marine  Mammal  Center 
promote  or  condone  the  release  of 
captive  reared  marine  mammals.  This 
study  is  purely  to  determine  if  captive 
bom  sea  lions  could  survive  in  the  wild. 
They  do  not  feel  that  this  is  the  only 
solution  to  the  problem  of  over 
population  of  captive  sea  lions. 

5.  Location  and  Duration  of  Activity: 
Animals  will  be  released  to  the 
Southeast  Farallon  Island  at 
Fisherman's  Bay  in  early  March. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy.,  room  7234,  Silver  Spring. 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring, 
Maryland  20910;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street.  Terminal  Island. 
California  90731. 

Dated;  January  18, 1991. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
[re  Doc.  91-1706  Filed  1-24-91;  8:45  am) 

BILUNG  COOC  351»-22-M 


COMMtSSiCN  OF  FINE  ARTS 
IBAC:  6330-011 

Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  Thursday,  21 
February  1991  at  10  a.m.  in  the 
Commission's  offices  in  the  Pension 


Building.  Suite  312,  Judiciary  Square.  441 
F  Street.  NW..  Washington,  DC  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC. 
including  buildings,  memorials,  parks, 
etc.:  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
Commission  offices  (202-504-2200)  for 
details  concerning  access  to  meetings, 
'nquirics  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  18  January  1991. 
Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  91-1816  Filed  1-24-91;  8:45  am] 
BiujNO  COOC  tsao-oi-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Levels  for 
Certain  Cotton,  Man-Made  Fit>er,  Silk 
Blend  and  Other  Vegetable  Rt>er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Bangladesh 

January  18, 1991. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CfTA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
import  levels  for  the  new  agreement 
year. 

effective  date:  February  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3-15. 

SUPPtfMENTARY  INFORMATION: 

.Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
February  19  and  24, 1986.  as  amended 
and  extended,  between  the 
Govemments  of  the  United  States  and 
the  People's  Republic  of  Bangladesh 
establishes  limits  for  the  period 


February  1. 1991  through  January  31. 
1992. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division.  Bureau  of 
Economic  and  Business  Affairs,  U.S. 
Department  of  Stale.  (202)  647-3889. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
published  on  December  20, 1990). 

The  letter  to  the  Commissioner  of 
Customs  and  the  action  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementabon  of  Textile 
Agreements 

January  18, 1991. 
Commissioner  of  Custom&. 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
Section  204  of  the  Agnoultural  Art  of  1956,  as 
amended  [7  U.S.C.  18541,  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  Dpcemb>er  20. 
1973.  as  further  amended  on  July  31.  1986. 
pursuant  to  the  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  February 
19  and  24, 1986.  as  amended  and  extended. 
Ijetween  the  Govemments  of  the  United 
Stales  and  the  People's  Republic  of 
Bangladesh;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended,  you  are  directed  to 
prohibit,  effective  on  February  1.  1991.  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  biend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
prt)duced  or  manufactured  in  Bangladesh  and 
exported  dunng  the  twelve-month  period 
which  begins  on  February  1. 1991  and 
extends  th.-^jugh  January  31,  1992.  in  excess  of 
the  following  restraint  limits: 


Category 

12-<TKioth  restraint  Hfrtt 

331  ...„;_.   

701.307  dozen  pairs. 

334 

84.451  Oozen 

335 - 

151.632  dozen 

336/636 

258.428  dozen. 

338/339 -... 

766.070  dozen. 

340/640. 

1,776.958  dozen  o» 

wfiicfi  no«  more  ttian 

657.474  dozen  sfialt 

be  in  Caiegones  340- 

Y/640-Y  1 

341 _ _ 

1.472.049  dozen  o( 

which  not  more  ttian 

646,451  dozen  shall 

be  in  Category  341- 

Y.« 
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i 


12-<norm  rutraim  I 


342/642 

317/348 

351 -«61 

6-5 

V<6/63a 

Ml 

645/646 

'■.•7/643 


847 


26^.667  dcjcea 
.   i;324,843<}02en 

404,196  doien 
.!  191.420  dozen. 
.  i  996.860  dorsn. 
616.386  doz«(V 
234.105  iteen. 
833.235  (tozen  of  «»^c^ 
rol  more  man  541.602 
djxat  s^al  b«  n 
Categofw*  647-T/ 
643-T» 
421 ,350  dozen. 


on  December  11, 1P90,  the  correct  limit 

for  Categorj'  B46(2)  is  42«,071  dozen. 

Aussie  D.  Tantiiia. 

Cficinnon.  Committee  for  the  Implementction 

cf  Textile  Agrpementa. 

(PR  Doc  91-1820  Filed  1-24-01.  8:45  am) 

BIUJNG  OOOC  UIO-OK-M 


'  CalegoiY  340-Y  ooiv  KTS  numbers 
6 r05  20i01 5.  6205.20  2020.  6206.20  2046. 
6^05  20  2050  and  6205.2'J  ?06C.  CaK^cyy  640- Y 
C.-ily  MTS  rn-fnters  6205  30  2010.  6205  30  2020. 
f^.X2Q60  *>d  6206  30-20*0. 

'CatogofV  34i-y:  cn<y  HTS  ru.frt«fS 
t.204  22  3060,  6206  30  3010  and  6206  30  3030 

'Caleoory  647-T.  orty  HTS  nunbars 
6t0ai30O4O.  6103.29  1C20.  6103  43,1520, 
6-03  43  1540.  6103  49  1020.  6103  49  3014, 

6112  12.0060.  6112  10  1060.  611220  1060. 

61 1 3  00  0045.  6203  23  0O6O.  6203-29.2030. 
6203  43  2500.  6203  43  3^00.  6203  43  4010. 
6203  43  4020.  6203.49  1 500.  6203.49.20 1 0. 
e.:03.49  2030,  6203  49.3030.  6210.40  5030. 
fjll  20  1525,  6211.20  3C30  and  6211  330030.  Cat- 
non  648-T  only  HTS  numbws  6104230032. 
6^29  1030.  6104  29  2038.  6104.63  2010. 
6104632025.          6104692030.  6104693026. 

6112  120060  6112  19  1')60,  6112-20.1070, 

6113  00  0050  6117  90  0046.  6204  23  0O40. 
6^04  29  ■M2').  6204  29  4C38.  6204  63.2000. 
6?04  63  3000.  6204  63  3510.  6204  63.3530. 
6.04  69  2510.  6204  59  251X1,  6204  59  3030. 
t-?04  69  9030.  6210.50  1030.  621120  1555, 
til  1.20  6030,  621 1  43  00*0  and  6217  90  0060. 

Imports  diar)?ed  to  iheae  category  limits  for 
the  period  February  1, 1<W0  through  |anuary 
31. 1991  »hall  be  cbars^d  .'RHinst  the  levels  of 
r.^straint  to  the  extent  of  any  iinniled 
balances.  In  the  event  the  hmits  estabhshed 
hr  that  perio'i  have  been  exhausted  by 
p-eviou8  entr.es,  such  gDods  shall  be  subject 
t.^  the  levels  set  furth  in  this  directive. 

b  carrying  out  !he  above  di.ections,  the 
Commissioner  of  Custom*  should  constme 
entrj  into  the  United  Sin'.es  for  consumption 
to  include  entry  for  consumption  ir.tc  the 
Commonwealth  of  Puerto  RiCO. 

The  Committee  for  the  Implementation  of 
Textile  -..^recmentg  has  tietermined  that 
these  atf.ois  fail  wuhin  the  foreign  affairs 
exception  to  t.he  rulemaking  provisions  of  5 
l'S.C.(al(l). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairrr.an.  Ccmmiltee  for  the  Implementation 
of  Textile  A^.-eerr.ents. 
[FR  Doc  91-1819  Filed  1-24-ffl;  8:45  am) 
e:ujNO  coc<  jsio-o«-ii 


Announcing  1991  Agreement  Limits 
for  Certain  Cotton,  Woe!,  Man-Made 
Fiber,  SUk  Blend  and  Otner  Vegetable 
FR>er  TextMee  and  Textile  Products 
Produced  or  Manufactured  in  Hong 
Kong;  Correction 

j.inuary  18.  1991 

On  page  50860,  first  colL.Tin,  of  the 
notice  published  in  the  Federal  Register 


A.nnouncement  of  Requests  for 
Bilateral  Consultations  with  the 
People  s  Repubtic  of  Bangladesh 

January  18,1991. 

AQENCY*.  Commiflee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 


FOR  FURTHER  :NF0RMATI0H  COHTACT: 

)anet  Heinzen.  Internationa)  Trade 
Specialist  Office  of  Te,xtiies  and 
Apparel.  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
Leen  requested,  call  (202)  377-3740. 
SUPPLEMENTARY  INFORMATIOM: 

Authority,  Executive  Order  1 1651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
ISC.  1854). 

On  December  31, 1990.  under  the 
terms  of  Article  3  of  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  done  at  Geneva  on  December 
20, 1973,  as  further  amended  on  July  31, 
1986.  the  Government  of  the  United 
States  requested  consultations  with  the 
Government  of  the  People's  Republic  of 
Bangladesh  concerning  Categories  363 
(:x)tton,  terry  and  other  pile  towels)  and 
6.T4  (other  man-made  fiber  men's  and 
boys'  coats),  produced  or  manufactured 
i,i  Bangladesh. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the  People's 
Republic  of  Bangladesh,  th°  Committee 
for  the  Implementation  of  Textile 
Agreements  may  later  establish  limits 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Categories  363  and  634, 
produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
twelve-month  period  which  began  on 
December  31. 1990  and  extends  through 
December  30, 1991.  at  levels  of  not  less 
than  10.648,989  numbers  for  Category 
3*^3  and  164,575  dozen  for  Category  634. 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  363  and  634, 
or  to  comment  on  domestic  production 
cr  availability  of  products  included  in 


these  categories  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Auggie  D.  Tantillo,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S  Department  of 
Commerce,  Washington,  DC  2023a 
ATTN:  Public  Comments. 

Because  the  exact  timing  of  the 
ccnsultalions  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  infonnation 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
U3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  363  and  634.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  the  People's 
Republic  of  Bangladesh,  further  notice 
will  be  published  in  the  Federal 
Register, 

.\  description  of  the  textile  and 
apparel  categories  in  tenns  of  HTS 
rumbei^  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  55  FR  50756, 
pubhshcd  on  December  10, 1990). 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  St'itenionl— Cotton  Terry  and  Other 
Pile  Towels;  Category  383 

Bangladesh 
December  1390 

l.nport  Situation  and  Conclusion 

U.S.  imports  of  cotton  towels— Category 
353 — from  Bangladesh  surged  to  10.997.8C9 
units  in  the  year  ending  October  1990,  double 
the  .'5,620.761  units  impcrted  a  year  earlier. 
During  the  first  ten  months  of  1990. 
Bangladesh  shipped  9,028.509  units,  nearly 
double  their  January-October  1989  level  and 
4tf  percent  above  their  total  calendar  year 
1989  level.  There  were  no  category  363 
imports  from  Bangladesh  in  1987.  In  the 
January-October  1990  period  Bangladesh 
became  the  fourth  largest  supplier  of  cotton 
terry  toweis  to  the  United  Stales,  accounting 
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for  8  percent  of  the  total  category  363  imports. 
In  1989  Bangladesh  was  ranked  ninth  among 
the  major  supplying  countries  and  accounted 
for  4  percent  of  total  category  363  imports. 

The  sharp  and  substantial  increase  of 
Category  363  imports  from  Bangladesh  is 
disrupting  the  U.S.  market  for  cotton  terry 
and  other  pile  towels. 

Import  Penetration  and  Market  Share 

U,S.  production  of  cotton  terry  towels 
declined  in  1988,  recovered  in  1989.  and 
declined  again  in  the  first  six  months  of  1990. 
falling  14  percent  below  the  1987  level  on  an 
annualized  basis. 

U.S,  imports  on  the  other  hand' increased  in 
every  year  since  1987  reaching  148.151.000 
units  in  1989, 12  percent  above  the  1987  level. 
Imports  reached  158.257,000  units  in  the  year 
ending  October  1990. 13  percent  above  the 
year  ending  October  1989  level.  During  the 
first  ten  months  of  1990  cotton  terry  towel 
imports  increased  by  9  percent  over  the 
January-October  1989  level. 

The  domestic  producers'  share  of  the 
cotton  towel  market  fell  from  81  percent  in 
1987  to  75  percent  during  the  first  six  months 
of  1990.  The  ratio  of  imports  to  domestic 
production  increased  from  24  percent  in  1987 
to  34  percent  during  the  first  half  of  1990. 

Duty  Paid  Value  and  U.S.  Producers '  Price 

Approximately  95  percent  of  Category  363 
cotton  towel  imports  from  Bangladesh  during 
1990  entered  under  HTSUSA  number 
6302.80.0020.  toilet  linen  of  terry  toweling  or 
similar  terry  fabrics  other  than  dish  towels. 
These  cotton  towels  entered  the  US.  at  duty 
paid  landed  values  below  U.S.  producers' 
prices  for  comparable  towels. 

Market  Statement — Men's  and  Boys'  Mao- 
Made  Fiber  Other  CoaU:  Category  634 

Bangladesh 
December  1990 

Import  Situation  and  Conclusion 

U,S,  imports  of  men's  and  boys'  nian-niade 
fiber  other  coats,  Category  634,  from 
Bangladesh  reached  175.382  dozen  for  the 
year  ending  October  1990.  two  and  a  half 
times  the  69,762  dozen  imported  a  year 
eariier.  During  the  first  ten  months  of  1990. 
imports  from  Bangladesh  were  151,133  dozen, 
more  than  twice  the  amount  imported  during 
the  same  period  a  year  earlier,  and  55  percent 
higher  than  the  amount  imported  during 
calendar  year  1989. 

The  sharp  and  substantial  increase  in 
Category  634  imports  from  Bangladesh  is 
causing  disruption  in  the  U.S.  market  for 
men's  and  boys'  man-made  fiber  other  coats. 

U.S.  Production  and  Market  Share 

U.S,  production  of  men's  and  boys'  man- 
made  fiber  other  coats.  Category  634, 
declined  7  percent  form  calendar  year  1987. 
falling  from  4,219  thousand  dozen  to  3.915 
thousand  dozen  in  1989,  The  U.S. 
manufacturers'  share  of  this  market  fell  from 
55  percent  in  1987  to  51  percent  in  1889. 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  men's  and  boys'  man-made 
fiber  other  coats.  Category  634.  grew  from 
3.397  thousand  dozen  to  3,699  thousand  dozen 
between  1987  and  1989,  an  increase  of  9 


percent.  Imports  continue  to  increase  in  1990, 
up  17  percent  in  the  first  10  months  of  1990 
over  the  January-October  1989  level.  The 
rabo  of  imports  to  domestic  production  in 
Category  634  increased  from  61  percent  in 
1987  to  94  percent  in  1989.  an  increase  of  13 
percentage  points. 

Duty-Pald  Value  of  U.S.  Producers '  Price 

Approximately  79  percent  of  Category  634 
imports  from  Bangladesh  during  the  frist  ten 
months  of  1990  entered  under  HTSUSA 
numbers  6201.93.3000 — men's  and  boys'  man- 
made  fiber  water  resistant  anoraks, 
windbreakers,  and  similar  jackets; 
6210.20.1010 — men's  and  boys'  man-made 
fiber  coats  or  jackets  except  those  with  an 
outer  surface  covered  with  rubber  or  plastic 
which  completely  obscures  the  underi>'ing 
fabric;  and  6210.40,1020— other  men's  and 
boys'  man-made  fiber  anoraks,  windbreakers, 
and  similar  articles.  These  coats  entered  the 
U.S,  at  landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable  coats. 
[FR  Doc.  91-1821  Filed  1-24-91;  8:45  amj 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  to  be 
produced  and  a  service  to  be  provided 
by  workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTWE  DATE:  February  25, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman.  (703)  557-;i45. 
SUPPLEMENTARY  INFORMATION:  On 
December  7, 1990.  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  notice 
(55  FR  50577)  of  proposed  additions  to 
the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
workshops  to  produce  the  commodities 
and  provide  the  service  at  a  fair  niarke! 
price  and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  8er\'ice  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  si^ificant  impact  on  a 


substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  service  listed. 

c.  The  actions  w\\\  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  service 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  ser\'ice  are  hereby 
added  to  the  Procurement  List; 

Comniodities 

Brassard.  Military  Police 

8455-00-818-8826 
Marker.  Traffic  Control  Device 

9905-01-009-7826 

Service 

Janitorial/Custodial.  F  Edward  Hebert 
Federal  Building,  600  South  Maestri 
Place,  New  Orleans.  Louisiana. 
This  action  does  not  affect  contracts 

awarded  prior  to  the  effective  date  of 

this  addition  or  options  exercised  under 

those  contracts. 

Beverly  L  Milkman, 

Executive  Director 

[FR  Doc.  91-1795  Filed  1-24-91;  8:45  amJ 
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COMMODITY  FirrURES  TRADING 
COMMISSION 

Commodity  Exchange  Inc..  Proposed 
Amendment  Relating  to  the  Silver 
Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change. 

SUMMARY:  The  Commodity  Exchange, 
Inc.  ("COMEX"  or  "Exchange") 
submitted  a  proposal  to  amend  its  silver 
futures  contract.  The  proposed 
amendment  will  increase  the  minimum 
permissible  price  fluctuation  to  five 
tenths  of  one  cent  per  troy  ounce  from 
one  tenth  of  one  cent  per  troy  ounce  for 
trading  in  the  silver  futures  contract  for 
outright  trades  only.  Under  the  proposal. 
silver  futures  straddles  executed  at  a 
differential  would  continue  to  be  subject 
to  the  existing  one-tenth-cent  per  troy 
ounce  m.inimum  price  fluctuation  In 
accordance  with  section  5a(12)  of  the 
Commodity  Exchange  Act  and  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  the 
Director  of  the  Division  of  Economic 
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Analysis  ("Division")  of  the  Commodity 
Futures  Trading  Commission 
("Commission")  has  detennined.  on 
behalf  of  the  Commission,  that 
publication  of  this  proposal  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  February  25. 1991. 
AOORCSSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the 
amendment  to  the  minimum  price 
fluctuation  for  the  COMEX  silver  futures 
contract. 

FOB  FURTHER  INFORMATIOM  CONTACT: 

Joseph  B.  Storer.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington,  DC  29581.  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  The 
Exchange  proposal  was  resubmitted  on 
January  16. 1991,  incorporating  an 
earlier  COMEX  submission  of  March  9. 
1990  which  was  previously  remitted  and 
a  letter  from  COMEX  dated  June  1. 1990. 
The  COMEX  silver  futures  contract's 
current  rules  mandate  that  all  bids  and 
offers  to  buy  or  sell  silver  futures 
contracts  shall  be  quoted  on  a  per  troy 
ounce  basis,  in  cents  and  decimal 
fractions  of  one  cent.  The  contract's 
current  rules  do  not  permit  transactions 
in  silver  futures  contracts  at  prices 
smaller  than  one  tenth  of  one  cent  per 
troy  ounce  ($.001),  which  is  the  minimum 
tick. 

With  the  proposed  amendment, 
outright  transactions  in  silver  futures 
would  not  be  permitted  at  prices  smaller 
than  five  tenths  of  one  cent  per  troy 
ounce  ($.005).  However,  transactions 
involving  spreads  or  straddles  in  silver 
futures  could  continue  to  be  executed  in 
minimum  increments  of  one  tenth  of  one 
cent  per  troy  ounce  under  the  proposal. 
The  Exchange  indicated  that,  following 
Commission  approval,  the  amended 
rules  would  be  made  effective  with 
respect  to  all  existing  and  newly  listed 
contract  months.  In  justification  of  the 
proposal,  the  Exchange  indicated  that: 

The  Exchange  believes  that  the  current  .1 
c.p.o.  minimuni  pnce  fluctuation  in  outright 
silver  future*  is  inefficient  and  is  inconsistent 
with  pricing  practices  in  the  market.  The 
Exchange  conducted  a  comprehensive 
analysis  of  outright  silver  futures 
transactions  at  various  price  levels  for  all 
contract  months  and  over  a  period  of  three 
months  (February  1-April  26, 1990}  .... 

The  results  revealed  that  92%  of  total 
outright  contract  volume  and  92%  of  total 


outright  trades  were  transacted  in  prices 
ending  in  .0  or  .5  c.p.o,  With  regard  to 
customer  trades.  91%  of  all  customer  contract 
volume  and  customer  transactions  occurred 
at  these  price  levels.  During  active  periods, 
reflected  by  the  five  minute  open  and  close, 
94-95%  of  both  total  contract  volume  and 
transactions  were  conducted  in  .0  or  ,5  c.p.o. 
The  percentages  for  customer  trades  were 
similarly  high,  with  93%  of  customer  volume 
and  92-94%  of  customer  trades  occurring  at 
these  prices. 

These  results  support  the  Exchange's  view 
that  the  outright  futures  market  trades 
primarily  in  pnces  registered  in  .5  c.p.o.  and 
that  the  current  .1  c.p.o,  tick  does  not  conform 
with  pricing  practices.  Trades  at  ,1  c.p.o. 
increments  are  often  the  result  of  limit  orders 
which,  in  the  presence  of  a  fast-moving 
market  that  trades  primarily  in  .5  c.p.o. 
increments,  may  have  a  disruptive  effect.  In 
such  a  market,  the  likelihood  of  a  broker 
missing  a  fill  at  .1  c.p.o.  is  high.  Such 
occurrences  cause  disruptions  in  trading  and 
therefore  interfere  with  smooth  and  efficient 
pricing.  Moreover,  costs  are  imposed  on 
brokers  who  may  be  forced  to  fill  a  limit 
order  at  a  higher  price.  To  the  extent  that 
overall  execution  costs  are  increased,  these 
costs  are  ultimately  translated  to  customers. 
As  such,  the  current  .1  c.p.o.  minimum  price 
fluctuation  is  inefficient. 

.  .  .  The  Exchange  believes  that 
maintaining  the  .1  c.p.o.  tick  for  future 
straddles  executed  at  a  differential  (i.e. 
regular  straddles)  is  appropriate  because  a  ,5 
c.p.o.  tick  on  these  straddles  would  impose 
costs  on  participants  by  artificially  increasing 
the  costs  of  immedicacy.  The  proposed  rule 
change  Is  consistent  with  a  market  that 
already  trades  primarily  in  .5  c.p.o. 
increments  for  outrights  and  in  .1  c.p.o. 
increments  for  straddles. 

The  Division,  on  behalf  of  the 
Commission,  requests  comment  on  the 
proposed  increase  in  the  minimum  price 
fluctuation  for  COMEX  silver  futures. 
The  Division  also  specifically  requests 
comment  on  the  Exchange's  proposal  to 
apply  the  proposed  increase  in  the 
minimum  permissible  price  change  to 
existing  positions  in  currently  listed 
silver  futures  contract  months. 

Copies  of  the  proposed  amendment 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW..  Washington.  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314, 

The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendment  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  part  145  (1987)).  Requests  for  copies 
of  such  material  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 


Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendment  should  send  such 
comments  to  lean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington,  DC,  by  the  specified  date. 

Issued  in  Washington,  DC  on  January  18, 
1991. 

Gerald  Gay, 

Director,  Division  of  Economic  Analysis. 
(PR  Doc.  91-1875  Filed  1-24-91;  8:45  amj 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Broad  Agency  Announcement 
DAAA21-91-BAA1 

AGENCY:  U.S.  Army  Armament, 
Munitions  and  Chemical  Command. 
DOD. 
action:  Notice. 


summary:  The  U.S.  Army.  AMCCOM. 
for  the  Joint  Service  Small  Arms 
Program  (JSSAP)  Office,  is  soliciting 
proposals  from  industry,  academia. 
government,  and  other  agencies  in 
support  of  scientific  study  and 
experimentation  directed  at  advancing 
the  combat  effectiveness  and 
survivability  of  the  combatant.  State-of- 
the-art  technology  advancements  in  the 
small  arms  areas  of  Non-conventional 
Incapacitation  Mechanisms  (Less-Than- 
Lethal).  Weapon  System  Embedded 
Training,  and  Soldier  Integrated  "Heads- 
Up"  Fire  Control  Systems  are  desired. 
FOR  FURTHER  INFORMATION  CONTACr. 
Commander,  U.S.  Army  Armament. 
Munitions  and  Chemical  Command. 
ATTN:  AMSMC-PCW-D(D)/Ms.  Jean 
Grinter,  Picatinny  Arsenal.  Nj  07806- 
5000.  (201)  724-2016.  Any  technical 
questions  related  to  this  BAA  should  be 
directed  to  Mr.  Matthew  Zimmerman. 
U.S.  Army  ARDEC.  SMCAR-CCJ. 
Picatinny  Arsenal.  NJ  07806-5000.  (201) 
724-7993. 

SUPPLEMENTARY  INFORMATION:  Non- 
Conventional  Incapacitation 
Mechanisms  (Less-Than-Lethal)  refer  to 
other  than  conventional  kinetic  or 
chemical  energy  methods  for 
incapacitating  personnel  without  killing, 
or  rendering  equipment  targets 
inoperable.  Future  application  of  this 
technology  is  envisioned  to  be  in  a  man- 
portable.  Individual  and/or  Crew 
Served  Weapon  role. 


Federal  Register  /  VoL  56.  No.  17  /  Friday.  January  25.  1901  /  Notices 


2911 


Weapon  System  Embedded  Training 
is  a  computer  derived  training  capability 
designed  into  a  small  arms  fire  control 
system  to  enhance  the  user's  proficiency 
to  operate  and  maintain  the  weapon. 
The  programmable,  interactive 
Embedded  Training  is  envisioned  to 
include  dry-fire  type  training  exercises 
via  computer  generated  images  on  the 
fire  control  system. 

The  Solider  Integrated  "Heads-Up" 
Fire  Control  system  is  envisioned  to  be  a 
fire  control  system  that  integrates  the 
Combatant,  his  helmet,  and  a  future 
Individual  Combat  Weapon,  aimed  at 
improving  the  Combatant's  ability  to 
detect  acquire,  and  engage  targets. 
Research  activities  are  to  include 
methods  of  projecting  a  weapon's  line- 
of-fire  and  combat  environment 
information  on  a  helmet  mounted 
display. 

Phase  I  of  the  two  phased  program 
calls  for  concept  formulation,  design, 
development  a  laboratory  feasibility 
demonstration,  and  a  plan  for  follow-on 
development  Authority  to  proceed  into 
Phase  II  is  dependent  on  Phase  I 
performance.  Phase  II  shall  consist  of  a 
prototype  design,  fabrication,  and 
demonstration.  The  Government  is 
contemplating  multiple  Cost  Plus  Fixed 
Fee  (CPFF)  type  contracts.  The  contracts 
resulting  from  this  BAA  will  be  awarded 
in  late  Fiscal  Year  91.  Organizations 
interested  in  submitting  proposals 
should  respond  in  writing  by  requesting 
a  copy  of  BAA  DAAA21-91  BAAl  horn 
the  above  address. 

Due  date  for  proposals  is  8  March 
1991. 

Kenneth  L.  Denton, 

Alternate  Army  Liaison  Officer  with  the 
Federal  Register 

[PR  Doa  91-1736  Filed  1-24-91:  8:45  am] 
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Intent;  Ctiemlcal  Stockpile  Disposal 
Program 

Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  and  to  initiate 
the  public  scoping  process  for  the 
construction  and  operation  of  a 
chemical  agent  disposal  facility  at 
Aberdeen  Proving  Ground,  Maryland. 

agency:  Department  of  the  Army.  DOD 
ACTION:  Notice  of  intent 

summary:  This  armounces  the  Notice  of 
Intent  to  prepare  an  EIS  on  the  potential 
impact  of  the  design,  construction, 
operation  and  closure  of  the  proposed 
chemical  agent  demilitarization  facility 
at  Aberdeen  Proving  Ground,  Maryland, 
The  proposed  facility  will  be  used  to 


demilitarize  all  mustard  (a  blister 
agent)-filled  ton  containers  currently 
stored  at  Aberdeen  Proving  Ground. 
Potential  environmental  impacts  will  be 
examined  for  several  locations  of  the 
on-site  Incineration  facility  and  "no 
action"  alternatives.  The  "no  action" 
alternative  is  considered  to  be  continued 
storage  of  the  mustard-fiUed  ton 
containers  at  Aberdeen  Proving  Ground. 

supplementary  information:  In  its 

Record  of  Decision  (53  FR,  No.  38.  pp. 
5816-17)  for  the  Final  Programmatic 
Evironmental  Impact  Statement  on  the 
Chemical  Stockpile  Disposal  Program, 
the  Department  of  the  Army  selected  on- 
site  disposal  by  incineration  at  all  eight 
chemical  munitions  storage  sites  within 
the  continental  United  States.  The  Army 
has  decided  that  an  EIS  will  be  prepared 
to  assess  the  site-specific  health  and 
environmental  impacts  of  on-site 
incineration  of  mustard-filled  ton 
containers  at  Aberdeen  Proving  Ground. 
The  first  phase  of  this  effort  will  entail 
the  collection  and  analysis  of  detailed 
site-specific  information  to  ensure  that 
the  selected  programmatic  alternative 
(on-site  incineration)  remains  valid  for 
Aberdeen  Proving  Ground.  A  separ? 
report,  required  by  Congress, 
summarizing  this  effort  will  be 
published  prior  to  preparation  of  the 
draft  EIS  for  Aberdeen  Proving  Ground. 
The  draft  EIS  will  be  available  in  the 
Spring  of  1992.  Upon  completion  of  the 
draft  EIS,  the  public  will  be  notified  of 
its  avail&bilitj'  for  review. 

NOTICE  OF  PUBUC  MEETING:  Notice  is 
further  given  of  the  Army's  intention  to 
conduct  scoping  meetings  to  aid  in 
determining  the  significant  issues 
related  to  the  proposed  action  at 
Aberdeen  Proving  Ground.  Public,  as 
well  as  Federal,  State  and  local 
agencies,  participation  and  input  are 
welcome.  An  initial  scoping  meeting  will 
be  held  on  February  12, 1991  at  7  p  m.  at 
the  Edgewood  High  School.  Interested 
individuals,  governmental  agencies  and 
private  organizations  are  encouraged  to 
attend  and  submit  information  and 
comments  for  consideration  by  the 
Army. 

FOR  FURT>«R  INFORMATION  CONTACT: 

Program  Manager  for  Chemical 
Demilitarization.  ATTN:  SAIL-PMI  (Ms 
Marilyn  Tischbin),  Aberdeen  Proving 
Ground,  Maryland  21010-5401. 
Individuals  desiring  to  be  placed  on  a 
mailing  list  to  receive  additional 
information  on  the  public  scoping 
process  and  copies  of  the  draft  and  final 


EIS  should  contact  the  Program  Mana^r 

at  the  above  address. 

LetniaWaikw. 

Deputy  Assistant  Secretary'  of  the  Army, 

(Environment.  Safety  and  Occupational 

Health)  OASA  (I.  LS£). 

[FR  Doc.  91-1755  Filed  1-24-91;  8:45  am] 
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Department  of  the  Army  Corps  of 
Engineers 

Environmental  Impact  Statement  for 
Additional  Water  Stiortage  for 
Municipal  and  Industrial  Use,  Howard 
Hanson  Dam  and  Reservtor,  Green 
River,  Pierce  County,  WA 

ACTKHC  Notice  of  Intent  (NOI)  to 
prepare  EIS 

SUMMUUtY:  This  NOI  describes  the  mafor 
issues  being  considered  in  preparation 
of  an  Environmental  Impact  Statement 
(EIS)  for  subject  proposal.  The  City  of 
Tacoma  is  the  local  sponsor  for  a  study 
of  the  potential  to  store  additional  water 
In  Howard  Hanson  Reservoir  for  use  by 
it  as  well  as  for  fisheries  purposes.  The 
proposed  action  is  to  increase  the 
summer  conservation  pool  height  from 
the  present  elevation  of  1141  feet  to 
approximately  1177  feet  (maximum 
fiood  conU^l  pool  is  1206  feet).  In 
support  of  the  increased  summer  pool,  a 
fish  passage  facility,  a  variable 
temperature  withdrawal  system, 
additional  right  abutment  drainage 
control,  seepage  control  at  the  North 
Folk  Green  River,  and  rock  slope 
protection  may  need  to  be  constructed. 
The  EIS  will  address  potential  impacts 
of  the  pool  level  raise  and  the  timing 
involved,  as  well  as  of  the  associated 
actions. 

DATES:  informal  scoping  has  already 
occurred.  Written  comments  for  formal 
initial  scoping  should  be  submitted  by  31 
March  1991.  The  draft  EIS  will  be 
available  for  comment  by  spring  1993. 
ADDRESS:  Comments  may  be  directed  to 
the  attention  of  Planning  Branch,  U.S. 
Army  Corps  of  Engineers,  Seattle 
Disti^ict  Post  Office  Box  C-3755.  Seattle 
Washington.  98124-2255. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Michael  Scuderi.  Environmental 
Coordinator,  at  (206)  764-3479)  or  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Tacoma,  Washington,  has  requested  u 
study  of  the  feasibility  of  storing  more 
water  in  the  existing  reservoir  dunng  the 
summer  conservation  period  in  order  to 
meet  rising  demands  for  municipal  and 
industrial  water  supply.  The  higher  pool 
elevation  that  this  would  involve  creates 
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Beveral  issues  with  respect  to  fish  and 
wildlife.  Fisheries  issues  are  better 
understood  with  the  information  that  the 
upper  watershed  has  been  inaccessible 
to  anadromous  fish  since  Tacoma  built 
its  water  diversion  at  river  mile  61.0  in 
1913.  Howard  Hanson  Dam  was 
completed  in  1963  at  river  mile  64.5. 
Since  1982,  anadromous  fish  fry  (coho 
and  Chinook  salmon,  steelhead  trout) 
have  been  planted  for  rearing  in  the 
watershed  above  Howard  Hanson  Dam 
by  State  agencies  and  the  Muckleshoot 
Tribe.  Additional  summer  conservation 
storage  would  seasonally  inundate 
reaches  of  reservior  tributaries  which 
are  now  inundated  only  in  winter  flood 
control  operations.  This  has  potentially 
detrimental  impacts  on  resident  fish  in 
those  tributaries,  as  well  as  on  rearing 
anadromous  fry.  Furthermore, 
consideration  is  being  given  to  placing 
adult  steelhead  trout  above  the  dam  for 
spawning  in  these  tributaries.  Therefore, 
there  is  a  need  to  define  impacts  to  fish 
habitat  in  tributaries.  Impacts  to 
outmigrabng  juvenile  salmonids  will 
need  to  be  defined,  but  an  investigation 
will  also  be  made  into  the  need  and 
feasibility  of  installing  a  fish  passage 
device  to  move  these  outmigrants  from 
the  reservoir.  Wildlife  impacts  might 
Include  inundation  of  an  open  shelf  near 
the  upper  end  of  the  reservior  which  is 
important  to  an  elk  herd  in  the  area. 
Furthermore,  recreational  flows  will  be 
a  subject  of  concern  to  downstream 
boaters.  Agency,  tribal  and  sportsmen's 
representatives  have  been  and  will  be 
part  of  the  coordination  process,  and 
any  resource  studies  will  be  performed 
with  their  full  participation 

Alternatives 

The  currently  identified  alternatives 
include  (1)  no  ..ction,  and  (2)  a  pool  raise 
to  increase  summer  conservation 
storage  by  approximately  37,000  acre- 
feet.  Hydrologic  studies  will  be 
performed  to  identify  which  of  several 
combinations  of  fiow  augmentation  and 
associ.^ted  reliability  may  be  acceptable 
to  both  fisheries  interests  and  the  City  of 
Tacom.4. 

Significant  Issues 

With  the  no-action  alternative,  the 
City  of  Tacoma  faces  the  potential  of 
being  unable  to  meet  water  supply 
requirements  for  forecast  growth. 
Furthermore,  the  ability  to  address  any 
fish  outmigration  problems  may  be 
lessened  without  the  project.  With  the 
pool-raise  alternative,  (a)  any  fish 
outmigration  problem  may  be 
exacerbated,  (b)  elk  lands  may  be 
inundated,  and  (c)  reservoir  tributary 
spawning  habitat  may  be  lost. 


Scoping  and  Public  Involvement 

Scoping  letters  are  being  sent  to  key 
agencies,  groups,  and  individuals;  and 
coordination  is  occurring  with  the  U.S. 
Fish  and  Wildhfe  Service  pursuant  to 
the  requirements  of  section  7(c)  of  the 
Fndangered  Species  Act,  as  amended. 
The  Advisory  Council  on  Historic 
Preservation  and  the  State  Historic 
Preservation  Office  are  also  being 
contacted  as  required  under  the 
National  Historic  Preservation  Act. 

Dated:  January  17, 1991. 
Milton  Hunter, 

Colonel.  Corps  of  Engineers.  District 

Engineer. 

(FR  Doc.  91-1732  Filed  1-24-91;  8;45  am) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Intent  To  Prepare  an  Environmental 
Impact  Statement  tor  the  Yakima  River 
Basin  Fistieries  Project  and  Notice  of 
Public  Scoping  Meetings 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTION:  Notice  of  intent  to  prepare  and 
consider  an  Environmental  Impact 
Statement  (EIS)  and  conduct  public 
scoping  meetings. 


summary:  The  BPA  proposes  to  fund  the 
construction  and  operation  of 
anadromous  fish  production  facilities  in 
the  Yakima  River  Basin  to  supplement 
wild  fish  populations.  This  EIS  will 
analyze  subbasin  harvest,  production, 
genetic  diversity,  interaction/intra- 
action  of  species,  and  straying  of 
supplementation  fish.  The  EIS  will 
discuss  these  issues  in  relation  to  the 
operation  of  the  central,  satellite,  and 
acclimation  facilities  proposed  for  the 
Yakima  River  Basin.  Siting  and 
construction  of  the  acclimation  facilities 
in  the  Yakima  River  Basin  will  also  be 
covered  under  this  proposal.  Activities 
originally  proposed  for  the  Klickitat 
River  Basin  will  be  covered  in  a 
separate  environmental  document  to  be 
prepared  later.  This  is  due  to  the  need 
for  additional  analysis  on  the  Klickitat 
River  Basin  which  will  extend  the 
schedule  for  the  completion  of  the 
preliminary  design  activities  to  1992. 

The  purpose  of  the  Yakima  Fisheries 
Project  is  to  supplement  and  enhance 
natural  production  of  salmon  and 
steelhead  in  the  Yakima  River  Basin. 
Spawning  and  rearing  habitat  will 
continue  to  be  protected  and  enhanced 
to  maximize  natural  production.  The 
Northwest  Power  Planning  Council  has 


stated  that  the  purpose  of  the  project  is 
"to  test  the  assumption  that  new 
artificial  production  in  the  Yakima  and 
Klickitat  subbasins  can  be  used  to 
increase  harvest  and  enhance  natural 
production  'vhile  maintaining  genetic 
resources." 

This  project  represents  a  major 
component  of  the  Council's  Fish  and     ^ 
Wildlife  Program's  interim  goal  to  add 
two  and  one  half  million  fish  to  the 
Columbia  River  system. 

INVITATION  TO  COMMENT:  BPA  seeks 
written  comments  or  suggestions  to 
assist  BPA  in  identifying  significant 
environmental  issues  and  the 
appropriate  scope  of  the  EIS.  Comments 
should  be  sent  to  the  address  below  so 
as  to  be  received  by  March  15, 1991. 
Late  comments  will  be  considered  to  the 
extent  practicable. 

DATE  AND  LOCATION:  Six  scoping 

meeting  are  scheduled  for  the  EIS 

process.  They  are; 

Yakima.  Washington:  February  19, 

1991,  7-10  p.m.  Towne  Plaza  Motor  Inn. 

Upper  Terrace  Room,  North  7th  and  East 

Yakima  Avenue. 
Goldendale.  Washington:  February  20, 

1991.  7-10  p.m.,  Klickitat  County  Public 

Utility  District  Auditorium,  1313  South 

Columbus  Street. 
Richland.  Washington:  February  21. 

1991.  7-10  p.m.,  Shilo  Rivershore, 

International  Ballroom  III,  50  Comsfock 

Street. 

Ellensburg,  Washington:  February  26, 
1991,  7-10  p.m..  Central  Washington 
University,  Samuleson  Union  Building, 
room  204-5,  8lh  Street. 

Beh'evue,  Washington:  February  27. 
1991,  7-10  p.m.,  Hohday  Inn.  Yarrow 
Room.  11211  Main  Street. 

Portland.  Oregon:  February  28. 1991, 
1-4  p.m.,  Travelodge  Hotel,  Columbia 
Room,  1441  NE.  2nd. 
ADDRESSES:  Written  comments  should 
be  sent  to  arrive  not  leter  than  March  15, 
1991,  and  should  be  addressed  to:  Public 
Involvement  Manager,  Bonneville  Power 
Administration.  P.O.  Box  12999. 
Portland,  OR  97212. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Roy  B.  Fox,  Coordination  and 
Review  Manager— PG,  Bonneville  Power 
Administration,  P.O.  Box  3621,  Portland, 
OR  97208;  telephone  (503)  230^261:  or 
Mr.  Mark  Danley,  Public  Affairs 
Specialist— ALP,  Bonneville  Power 
Adminstration,  P.O.  Box  12999,  Portland, 
OR,  97212;  telephone  (503)  230-3478;  toll- 
free  800-452-8429  (in  Oregon);  800-547- 
6048  (in  other  Western  States). 
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SUPPLEMENTARY  INFOflMATION: 

A.  Background 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conser\'atlon  Act  of  1980 
(Northwest  Power  Act)  directed  the 
Northwest  Power  Planning  Council 
(Council)  to  "promptly  develop  and 
adopt ...  a  program  to  protect, 
mitigate,  and  enhance  fish  and  wildlife, 
including  related  spav^rning  grounds  and 
habitat,  on  the  Columbia  River  and  its 
tributaries."  The  Yakima  Indian  Nation 
submitted  a  recommendation  to  the 
Council  identifying  the  need  for 
anadromous  fish  production  facilities  on 
the  Yakima  River  Basin  to  supplement 
natural  nms.  The  Council  adopted  this 
recommendation  and  incorporated  it  as 
section  703(f)(3),  503(c)(2).  and  803(d)  in 
the  Columbia  River  Basin  Fish  and 
Wildlife  Program  (Program)  in 
accordance  with  the  Northwest  Power 
Act. 

The  Program  identifies  artificial 
propagation  of  anadromous  fish  as  a 
means  to  enhance  the  dwindling  runs  of 
naturally  spawning  salmon  and 
steelhead  in  the  Columbia  River  system 
and  to  mitigate  the  ejects  of 
hydroelectric  development. 

The  Yakima  Basin  Project  would 
consist  of  three  central  facilities,  two 
satellite  facilities,  as  many  as  33 
acclimation  and  release  sites,  and  four 
additional  adult  and  juvenile  trapping 
facilities.  Fish  produced  will  be  used  to 
supplement  the  natural  production  of 
salmon  and  steelhead  while  maintaining 
the  genetic  diversity  of  these  stocks. 
Supplementation  would  sustain 
artificially  enhanced  production  of 
salmon  and  steelhead  in  a  manner  that 
avoids  creation  of  separate  hatchery 
and  natural  populations.  The  project  is 
designed  to  use  supplementation  fish  to 
increase  rather  than  replace  natural 
production. 

The  supplementation  techniques  being 
studied  in  context  of  the  Yakima  Basin 
project  are  the  only  ones  of  their  kind  in 
the  Pacific  Northwest.  The  information 
from  these  studies  may  be  applied  to 
other  subbasins  within  the  Columbia 
River  Basin.  These  techniques  should 
improve  the  genetic  diversity  and 
strength  and  increase  the  number  of 
wild  stocks. 

BPA  prepared  an  Environmental 
Assessment  (EA)  on  the  siting  and 
construction  of  the  central  and  satellite 
facilities  in  the  Yakima  and  Klickitat 
River  Basins.  A  Finding  of  No 
Significant  Impact  (FONSI)  was 
approved  by  the  Department  of  Energy 
(DOE)  on  April  16. 1990.  Within  this  EA 
was  a  brief  discussion  of  the  anticipated 
need  for  additional  environmental 
documentation  to  cover  operational 
issues  related  to  the  various  facilities 


and  siting  and  construction  of  the 
acclimation  facilities. 

Since  completion  of  the  EA/FONSI  in 
April  1990,  various  entities  have 
expressed  concern  over  the  interaction 
between  wild  and  hatchery 
(supplementation)  fish.  The  issue  of 
interaction  between  wild  and  hatchery 
fish  has  been  raised  in  the  context  of 
Endangered  Species  Act  (see  section  B, 
below).  The  EIS  will  analyze  these 
additional  operations  issues.  Although 
not  all  research  will  be  completed 
before  the  Final  EIS  and  Record  of 
Decision  are  prepared,  enough 
information  will  be  available  to  support 
decisions  and  to  propose  mitigation 
measures.  (See  the  discussion  in  40  CFR 
1502.22,  Incomplete  or  unavailable 
information.) 

Currently,  long-term  studies  are  being 
conducted  on  genetic  risks  and 
interaction  between  wild  populations  of 
fish  in  the  Yakima  Basin  and 
supplementation  fish.  The  studies  will 
take  up  to  10  years.  Final  decisions  on 
the  construction  and  operation  of  the 
Yakima  Basin  facilities  will  need  tu  be 
made  before  these  studies  are 
completed.  The  EIS  must  address 
genetic  and  interaction  risks  and 
develop  mitigation  measures,  if 
necessary. 

B.  Potential  Enviroamental  Issues 

One  issue  related  to  the  Yakima  Basin 
project  is  the  potential  genetic  effects  on 
wild  fish  populations  caused  by 
introduction  of  supplementation  fish. 
Complicating  this  concern  is  the 
possible  listing  of  certain  fish  stocks  as 
threatened  and  endangered  species.  Fish 
stocks  that  are  being  considered  for 
hsting  at  this  time  are  the  upper  Snake 
River  sockeye  salmon;  lower  Columbia 
River  coho  salmon;  and  Snake  Ri\er 
spring,  summer,  and  fall  chinook 
salmon.  While  none  of  these  stocks 
occur  in  the  Yakima  Basin,  petitions  to 
list  these  species  highlight  the  general 
concern  over  natural  fish  population  and 
genetic  diversity. 

The  EIS  will  also  evaluate  operational 
issues.  These  issues  include  subbasin 
harvest,  production,  genetic  diversity, 
species  interaction/introaction,  and 
straying  of  supplementation  fish. 
Harvest  issues  include  the  numbers  and 
species  of  fish  to  be  harvested  within 
the  Yakima  River  Basin  in  any  given 
year.  Production  issues  include  numbers 
and  species  of  fish  to  be  produced  and 
locations  of  outplanting  and  acclimation 
sites.  Genetic  diversity  issues  include 
measuring  genetic  differences  between 
specific  stocks  of  fish  in  the  Yakima 
River  Basin  and  how  the  proposed 
increases  in  supplemenlation  fish  might 
narrow  the  gene  pool.  Species 


interaction  Issues  include  how 
anadromous  fish  being  reintroduced  into 
the  Yakima  River  system  will  interact 
with  resident  fish  populations  of  a 
different  species.  Species  intra-aclion 
issues  include  how  supplementation  fish 
will  interact  with  wild  fish  operations  of 
the  same  species.  Issues  dealing  with 
straying  of  supplementation  fish  include 
the  genetic  interaction  of  supplemented 
stocks  that  stray  into  other  streams 
outside  the  Yakima  River  Basin  and 
potentially  affect  wild  fish  populations. 
Straying  supplementation  fish  could  also 
reduce  limited  spawning  areas  for  other 
fish. 

BPA  expects  the  following  issues  to  be 
of  concern  and  to  be  addressed  in  the 
environmental  document: 

•  fundamental  management  decisions 
affecting  fish  that  would  relate  to  the 
Yakima  Basin; 

•  subbasin  harvest; 

•  interaction  between 
supplementation  fish  and  will  fish 
populations; 

•  intraaction  between  the 
reintroduction  of  additional  anadromous 
fish  and  resident  fish  populations; 

•  water  claims  and  water  flows: 

•  water  quality  conditions. 

•  assessment  of  genetic  risks; 

•  risk  of  disease  transmission 
between  supplementation  and  wild 
stocks; 

•  straying  of  Yakima  fish  into  other 
systems; 

•  potential  effects  to  threatened  and 
endangered  species  related  to  the 
project; 

•  potential  effect  on  cultural 
resources  at  the  various  acclimation 
sites: 

•  which  genetic  types  (phenotype  or 
genotj'pe)  will  be  used  to  build  the 
Yakima  Supplementation  program. 

Some  of  these  issues  were  partially 
addressed  in  the  Yakima-Klickitat 
Production  Project  EA/FONSl  approved 
by  the  DOE  on  April  16, 1990.  That  EA 
adequately  addressed  environmental 
issues  associated  with  the  location  and 
construction  of  the  central  and  satellite 
facilities. 

C.  National  Environmental  Policy  Act 
Review  Requirements 

Public  meetings  were  held  during  the 
development  of  the  Yakima-Klickitat 
Production  Project  EA.  Public  comment 
was  taken  on  the  draft  EL^  and  on  the 
final  EA.  Comments  made  during 
development  of  the  draft  and  final  EA/ 
FONSI  will  be  considered  in  scoping  the 
draft  EIS.  Oral  and  written  comments 
and  suggestions  received  during  the 
scoping  process  will  be  considered  in 
preparing  the  draft  EIS.  Public 
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comments  will  aUo  be  solicited  on  the 
draft  EIS.  to  be  released  for  public 
review  in  the  winter  of  1991/1992. 
Comments  on  the  draft  HS  will  be 
considered  in  preparing  the  final  EIS. 

Based  on  review  of  the  above  issues. 
BPA  believes  that  significant 
environmental  impacts  and  controversy 
could  occur  from  proceeding  with  the 
Yakima  Basin  Project.  Construction  and 
siting  of  the  central  and  satellite 
facilities  were  analyzed  in  the  EA  and 
were  found  to  have  no  significant 
impacts.  Operational  issues,  the  siting 
and  construction  of  the  acclimation 
facilities,  and  the  controversy 
Burrounding  the  genetic  risks  associated 
with  the  project,  however,  suggest  a 
need  to  prepare  an  EIS.  Therefore,  BPA 
has  determined  an  EIS  should  be 
prepared  on  the  proposed  action. 

Usued  in  Portland,  Oregon,  on  lanuury  J4, 
v.m. 

lame*  ].  jura. 
Administrator. 

[!H  Doc  91-1828  Filed  1-24-91;  8:45  am] 
•lUJMO  COW  M<0-«1-M 


Federal  Energy  Regulatory 

Commission 

(Proimrt  Not.  2892-013,  «t  aL] 

Hydroelectrle  Applications  (Friant 
Power  Authority,  et  al.);  Applications 
Filed  With  ttte  Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1.  a.  Type  of  filing:  Transfer  of 
L«JcGns6* 

b.  Project  nos.:  2892-013  and  110C8- 
000. 

c.  Date  filed:  November  1. 1990. 

d.  Applicant:  Friant  Power  Authority 
(Transferor)  and  Orange  Cove 
Irrigation  District  (Transferee). 

e.  Name  of  project  Fish  Release 
Power  Plant. 

f.  Location:  On  the  pipeline  providing 
water  from  the  Friant  Dam  to  the  San 
Joaquin  River  Fish  Hatchery,  in  Fresno 
and  Madera  Counties,  California. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U  S.C.  791(a}-«25{r). 

h.  Applicant  contact: 

Friant  Power  Authority.  Attention: 
John  Boudreau.  24790  Avenue  «95, 
Terra  Bella.  CA  93270,  (209)  535- 
4414. 

Orange  Cove  Irrigation  District. 
Attention:  James  C  Chandler.  1130 
Park  Boulevard.  Orange  Cove.  CA 
93646,  (209)  626-4461. 

i.  Comn-.ission  contact  Mr.  James 
Hunter  (202)  219-2839. 


j.  Comment  date:  February  28. 1991. 

k.  Description  of  proposed  action:  On 
February  18, 1987,  an  amendement  of  the 
license  for  the  Friant  Dam  Project  was 
l.«!8ued  for  the  construction,  operation, 
and  maintenance  of  the  I'ish  Release 
Power  Plant.  Friant  Power  Authcnty 
proposes  to  transfer  its  interests  and 
obligations  under  the  license,  with 
respect  to  that  power  plant,  to  Orange 
Cove  Irrigation  District.  The  purpose  of 
the  proposed  transfer  is  to  facilitate  the 
financing  and  completion  of 
construction  of  the  power  plant.  The 
Transferor  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  the  license.  The  Transferee  accepts 
all  the  terms  and  conditions  of  the 
license,  with  respect  to  the  power  plant, 
and  agrees  to  be  bound  thereby  to  the 
game  extent  as  though  it  were  the 
original  licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 
2  a.  Ti'p^  of  application:  Surrender  of 
license. 

b.  Project  no-  7728-010. 

c.  Date  filed:  October  9, 1990. 

d.  Applicant  Robley  Point  Hydro 
Partners. 

e.  Name  of  project  Robley  Point. 

f.  Location:  In  Plumas  National  Forest, 
en  the  West  Branch  North  Fork  Feather 
River,  in  Butte  County,  California. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-823(r). 

h.  Applicant  contact  Ingoif  Hermann, 
Lidependent  Hydro  Developers,  1000 
Shelard  Parkway,  suite  404  Minneapolis, 
MN  55428,  (602)  488-279^ 

i.  FERC  contact  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  date:  February  21. 1991. 

k.  Description  of  proposed  action:  The 
proposed  run-of-the-river  project  would 
have  consisted  of  a  diversion,  a 
penstock,  and  a  powerhouse.  Tlie 
Licensee  seeks  to  surrender  its  bcense 
because  it  will  be  impossible  to  meet  the 
daaJline  for  start  of  construction. 

The  Licensee  states  that  no 
construction  has  been  done. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

3  a.  Type  cf  application:  Transfer  of 

License. 

b.  Project  noj  7887-006. 

c.  Date  filed:  December  21. 1990. 

d.  Applicant  Minnewawa  Hydro 
Company,  Inc.  Marlborough  Hydro 
Corporation. 

e.  Name  of  project  Minnewawa 
Hydroelectric  Project. 

f.  Location:  On  the  Minnewawa  Brook 
in  the  Town  of  Marlborough,  Cheshire 
County,  New  Hampshire. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 


h.  Applicant  contact:  John  W. 
Bernotavicz,  Esquire.  Curtis,  Thaxter, 
Broder  and  Micoleau,  One  Canal  Plaza, 
Portland.  ME  04112.  (207)  775-2361. 

i.  FERC  contact  Nfary  C  Golato  (202) 
213-2804. 

j.  Comment  date:  Februarj'  25, 1931. 

k.  Description  of  project  Minnewawa 
Hydro  Company,  Inc.  proposes  to 
transfer  the  license  for  the  Minnewawa 
Hydroelectric  Pcrject  No.  7887  to 
Marlborough  Hydro  Corporation. 
Transfer  of  the  project  would  allow  for 
the  continued  development  of  the 
project  since  the  transferee  has 
determined  that  i!  is  unable  to  complete 
construction  and  operation  of  the  project 
economically,  where  as  the  transferee, 
because  of  its  lower  consL'Tiction  costs, 
can  do  so. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

4  a.  Type  offihng:  S;irrender  of 
License. 

b.  Project  no.:  8^15-010. 

c.  Date  filed.  Deconber  23, 123a 

d.  Applicant  James  River  Paper 
Company,  Inc. 

e.  Name  of  project  Brooklyn. 

f.  Location:  Upper  Ammonoosuc  in 
Coos  County.  New  f  iampshire. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a>-825(r). 

h.  Applicant  contact  Mr.  Matthew,  R. 
Knatola,  James  River  Paper  Company, 
Inc.,  Grovetoa  NH  03582,  (603)  636-1154. 

i.  FERC  contact  Ms.  Julie  Bernt.  (202) 
219-2814. 

j.  Comment  dale:  February  28. 1991. 

k.  Description  of  application:  The 
proposed  project  would  have  consisted 
of-  (1)  An  existing  4-foot-hTgh  control 
dam  with  a  crest  elevation  of  882.6  feet 
msl;  (2)  en  existing  reservoir  v^ith  a 
surface  area  cf  66  acres  and  a  storage 
capacity  of  200  acje-feet;  (3)  an  existing 
16-foot-high  second  dam  with  a  crest 
rlevahon  of  877.8  feet  msl;  (4)  an 
existir.g  rfsenoir  with  a  surface  area  of 
26  acres  and  n  storage  capacity  of  50 
acre-feet,  (5)  an  existing  powerhouse  at 
the  second  dam  containing  a  proposed 
generating  unit  with  a  rated  capacity  of 
500  kVV;  and  (6)  a  proposed  150-foot-long 
transmission  line. 

The  applicant  states  that  the  project  is 
not  economical  at  this  time. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

5  a.  Type  of  filing:  Surrender  of 
Exemption. 

b.  Project  no.:  3428-001. 

c.  Date  filed:  December  26, 1990. 

d.  Applicant  Town  of  Montague. 

e.  Name  of  project:  Montague 
Wastewater  Treatment  Facility. 
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f.  Location:  On  the  Montague 
V.'asfewater  Treatment  Facility  in 
Franklin  County,  Massachusetts. 

g.  Filed  pursuant  ta  Federal  Power 
Act.  16  U  S.C  791(a}-fi25(r). 

h.  Applicant  contact  David  A. 
Simmons,  Towm  of  Montague, 
Kfontague,  MA  01351,  (413)  773-8865. 

i.  FERC  contact  Julie  Bernt,  (202)  219- 
2814. 

j.  Comment  date:  February  28, 1991. 

k.  Description  of  application:  The 
proposed  project  would  utilize  the 
existing  Town  of  Montague's 
wastewater  treatment  conduit  and 
consist  of  a  generating  unit  being  placed 
in  a  6-{.?ot-diamR»eT  manhole  with  a 
rated  rapacity  of  4kW. 

The  applicant  states  the  project  is  not 
economically  feasible. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B  and  C 

6  a.  Type  of  application:  Major 
License. 

b.  I^iect  No.:  10269-002. 

c.  Dc'*e  filed:  May  31, 199a 

d.  Applicant  Washington  Hydro 
Development  Corporation. 

e.  Name  of  project  Jackman  Creek 
Hydroelectric. 

f.  Location:  On  Jackman  Creek  end  an 
unnamed  tributary  in  Skagit  County, 
V.ashington.  Township  35  and  36  North. 
R.inge  9  East,  W'illamette  Meridian. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  contact  Mr.  Michael  S. 
Wright,  Permit/Engineering,  Inc„  1300— 
n4th  Ave.  SE  »-22a  Believue,  WA 
98004,  (206j  451-7371. 

i.  FERC  contact  Mr.  James  Hunter, 
(202)  219-2839. 

j.  Comment  date:  February  20. 1991. 

k.  Description  of  project  The 
proposed  project  would  consist  of;  (1)  a 
200-foot-long  sheet  pile  diversion  weir 
across  Jackman  Creek  with  a  gated 
sluiceway  and  a  100-foot-long  overf.ow 
crest  at  elevation  1,895, 11  feet  above 
he  stre-ambed;  (2)  a  22-foot-wide,  50- 
toot-long  intake  strjcture  on  the  left 
bank  with  trash  racks,  fish  screens,  a 
fish  return  pipe,  and  a  gated  penstock 
inlet;  (3)  a  60-inch-diaineter,  2,900-faol- 
long  steel  penstock;  (4)  a  5-foot-wide,  10- 
fcot-long  collection  chamber  in  the  bed 
of  an  unnamed  tributary  at  elevation 
1.398;  (5)  a  70-foot-Iong,  30-inch-dfamefer 
pipeline;  (8)  a  similar,  8-foot-widp,  18- 
fcot-long  intake  structure;  (7)  a  200-foot- 
long,  30-inch-diameter  sluicepipe  back 
ta  the  tributary;  (3)  a  100-foot-long,  24- 
inch-diameter  pipeline  connecting  to  the 
penstock;  (9)  a  forebay  consisting  ol  a  7- 
foot-diameter  standpipe  extending  to 
elevation  1,901;  (10)  a  27,200-foot-long, 
54-lnch-diameter  penstock,  then  a  580- 
foot-long.  48-inch-diameter  penstock; 
(11)  a  49- foot-long.  46-foot-wide 


reinforced  concrete  powerhouse 
containing  a  13-MW  generating  unit;  (12) 
8  13-foot-wide  tailrace  discharging  flows 
to  Jackman  Creek  at  normal  water 
elevation  608.5;  (13)  a  switchyard  and  a 
2-mile-long,  115-kV  transmission  bne 
connecting  to  the  existing  Van  Horn 
substation;  and  (14)  about  one  mile  of 
rew  access  roads.  The  project  would 
have  an  estimated  annua!  output  of 
43.75  CWh  and  would  cost  $20.7  million 
in  1990  dollars. 

1.  Purpose  of  project  Generated  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
D,  and  C. 

"  a.  Type  of  application:  Major 
License  (less  than  5  MWl. 

b.  Project  No.:  10482-002. 
c  Date  filed:  May  31.  1990. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

c.  Name  of  project  Aliens  Falls. 

f.  Location:  On  the  West  Branch  of  the 
St.  Regis  River,  St.  Lawrence  County, 
New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16U.S.C.791(a)-825(r). 

h.  Applicant  contact  Mr.  Michael  W. 
Murpby.  Systems  Law  Department,  C-3, 
Niagara  Mohawk  Power  Corp..  300  Eiie 
Boulevard  West  Syracuse,  NY  13202, 
(315)428-6941. 

i.  FERC  contact  Michael  Dees  (202) 
219-2807. 

j.  Comment  daie:  February  25, 1991. 

k.  Description  of  project  The 
proposed  project  would  consist  of:  (1)  an 
existing  concrete  ambursen  t>pe  dam 
with  f.ash boards  two  feet  high;  (2)  an 
existing  intake  structure;  (3)  an  existing 
pipeline  9,344  feet  long  and  seven  feet  in 
diarr.e'e~,  (4)  an  existing  differential 
surge  tank;  (5)  an  existing  penstock  886 
ftet  long  and  seven  feet  in  diameter  (6) 
an  existing  powerhouse  housing  an 
existing  4,400-kW  hydropower  unit;  (7) 
an  existing  tailrace  450  feet  long;  (8)  a 
proposed  penstock  50  feet  long  and  3.5 
feet  in  diameter;  (9)  a  proposed  outdoor 
tj-pe  hydropower  unit  with  a  capacity  of 
4C0  kW;  (10)  an  existing  115-kV 
transmission  line  Z35  miles  long;  (11)  a 
p'oposed  4.8-kV  transmission  line  about 
2  miles  long;  and  (12)  en  appurtenant 
facilitie3.  The  estimated  annual  energy 
production  is  22.0  GWh.  Project  energy 
V.  ould  be  used  by  the  applicant  to 
Sotisfy  its  customers  needs.  The  project 
facihtiss  are  owned  by  Niagara  Mohawk 
Power  Corp. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C,  and  Dl. 

8.  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  10636-000. 

c.  Date  filed:  Augut  10. 1988. 


d.  Applicant:  Niagara  Mohawk  Power 
CorpKjration. 

e.  Name  of  project  Sugar  Island 
Hydro  Project. 

f.  Location:  On  the  Raquette  River,  in 
the  Town  of  Potsdam.  St.  Lawrence 
County,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  91  (8)-825(r). 

h.  Applicant  contact  Michael  W. 
Murphy,  300  Erie  Boulevard  West, 
Syracuse,  NY  13202.  315-428-6941. 

i.  FERC  contact  Ed  Lee  (202)  357- 
0809. 

j.  Comment  date:  February  28. 1991. 

k.  Description  of  project  Applicant 
proposes  to  study  the  technical  and 
economic  feasibility  of  installing  an 
additionni  generating  imit  al  its  exis'.ing, 
operating  Sugar  Island  Developmer!  of 
its  licensed  Middle  Raquelte  River 
Project  No.  2302. 

It  is  contemplated  that  the  project  will 
be  evaluated  for  utilization  of  fiows  up 
to  2.650  cfs  and  have  a  combined  rated 
capacity  of  approximately  11.700  KW  at 
a  hydraulic  head  of  apprcximateiy  63 
feet  The  estimated  average  annual 
enerp\  production  cf  such  a  facility 
would  be  51.700  Mwh.  The  existii\g 
turbine/generator  was  installed  in  1924. 
is  in  good  condition  and  has  a  rated 
generator  capacity  of  2.400  KW.  The 
proposed  project  would  include  a  new 
unit  having  a  rated  generator  capdcity  of 
6.300  KW.  Applicant  estimates  that  the 
cost  of  the  studies  to  be  performed 
under  the  terms  of  the  perm:t  would  b»? 
S:  35,000. 

1.  This  notice  also  consirts  of  the 
fcl!o\Mng  standard  paragraphs:  A5,  A7, 
A9,  Aia  B,  C  and  D2. 

8.  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  10637-000. 

c.  Date  filed:  A^igut  10, 1988. 

d.  Applicant  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  project  Fullon  Project.. 

f.  Location:  On  the  Oswego  River  in 
Oswego  County.  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  18  U.S.C.  791  {a}-825{r). 

h.  Applicant  contact  Michael  W. 
Murphy.  Esq.,  System  Attorney,  Niagara 
Mohawk  Power  C>orporation,  300  Ene 
Boulevard  West,  Syracuse,  NY  132C2, 
3:5-428-0941. 

i.  FERC  contact  Robert  W.  Bell  (202) 
219-2306. 

j.  Comment  dole:  February  28. 1991. 

k.  Description  of  Project  Applicant 
proposes  to  study  the  technical  and 
economic  feasibility  of  installing 
additional  generating  units  at  its 
existi.ig,  operating  Fulton  Development 
of  its  H-jdson  River  Project  No.  2474. 
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It  is  contemplated  that  the  project  will 
be  evaluated  for  utilization  of  flows  up 
to  2,255  cfs  and  have  a  combined  rated 
rapacity  of  approximately  2,630-kW  at  a 
hydraulic  head  of  approximately  43  feet. 
The  estimated  annual  generation  energy 
production  of  such  a  facility  would  be 
8,580  MVVh.  The  existing  turbine 
generator  was  installed  in  1928,  is  in 
good  condition  and  has  a  rated 
generator  capacity  of  1,190-kW.  The 
applicant  estimates  that  the  cost  of  the 
studies  to  be  performed  under  the  terms 
of  the  permit  would  be  $185,000. 

t.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  and  D2. 

10  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  10638-000. 

c.  Date  filed:  August  10,  1988. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  project:  Sherman  Island 
Project. 

f.  Location:  On  the  Hudson  River  in 
Warren  and  Saratoga  Counties,  New 
York. 

g  Filed  pursuant  to:  Federal  Power 
Act  18  U.S.C.  791  (a)-825{r) 

h.  Applicant  contact  Michael  W. 
Murphy,  Esq.,  System  Attorney.  Niagara 
Mohawk  Power  Corporation.  300  Erie 
Boulevard  West  Syracuse,  NY  13202. 
315-428-6941. 

i.  FERC  contact  Robert  W.  Bell  (202) 
219-2806. 

j.  Comment  date:  February  28, 1991. 

k.  Description  of  project  Applicant 
proposes  to  study  the  technical  and 
economic  feasibilty  of  installing 
additional  generating  units  at  its 
exisitng.  operating  Sherman  Island 
Development  of  its  Hudson  River  Project 
No.  2482. 

It  is  contemplated  that  the  project  will 
be  evaluated  for  utilization  of  flows  up 
to  9000  cfs  and  have  a  combined  rated 
capacity  of  approximately  42,000-kW  at 
a  hydraulic  head  of  approximately  43 
feet.  The  estimated  annual  generation 
energy  production  of  such  a  facility 
would  be  170,000  MWh.  The  existing 
turbine  generator  was  installed  in  1923. 
is  in  good  condition  and  has  a  rated 
generator  capacity  of  7,200-kW.  The 
applicant  estimates  that  the  cost  of  the 
studies  to  be  performed  under  the  terms 
of  the  permit  would  be  $225,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  AlO,  B.  C.  and  D2. 

11  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  10639-000, 

c.  Date  filed:  August  10. 1988. 

d.  Applicant  Niagara  Mohawk  Power 
Corporation. 

e  Name  of  project  Norfolk. 


f.  Location:  On  the  Raquctte  River,  in 
the  Town  of  Norfolk.  Norfolk  Township, 
St.  Lav^Tencc  County,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  contact:  Michael  W. 
Murphy.  300  Erie  Boulevard  West. 
Syracuse.  NY  13202.  315-428-6941. 

i.  FERC  contact  Charles  T.  Raabe 
(202)  219—2811. 

i.  Comment  date:  February  28, 1991. 

k.  Description  of  project  Applicant 
proposes  to  study  the  technical  and 
economic  feasibility  of  installing  an 
additional  generating  unit  at  its  existing, 
operating  Norfolk  Development  of  its 
licensed  Raquette  River  Project  No, 
2330. 

It  is  contemplated  that  the  project  will 
be  evaluated  for  utlization  of  flows  np  to 
2,650  cfs  and  a  combined  rated  capacity 
of  approximately  8.080  KW  at  a 
hydraulic  head  of  approximately  43  Feet. 
The  estimated  average  annual  energy 
production  of  such  a  facility  would  be 
38,550  Mwh.  The  existing  turbine/ 
generator  was  installed  in  1928.  is  in 
good  condition  and  has  a  rated 
generator  capacity  of  4.400  KW.  The 
proposed  project  would  include  a  new 
unit  having  a  rated  generator  capacity  of 
3.680  KW.  Applicant  estimates  that  the 
cost  of  the  studies  to  be  performed 
under  the  terms  of  the  permit  would  be 
$185,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B.  C.  and  D2. 

12.  a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  10640-000. 

c.  Date  filed:  August  10, 1988. 

d.  Applicant  Niagara  Mohawk  Pow  er 
Corporation. 

e.  Name  of  project  Beaver  River 
Water  Power  Project. 

f.  Location:  On  the  Beaver  River,  in 
Herkimer  and  Lewis  County,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a}-825(r). 

h.  Applicant  contact  Michael  W. 
Murphy.  Esq..  System  Attorney,  Niagara 
Mohawk  Power  Corporation.  300  Erie 
Boulevard  West  SjTacuse.  NY  13202, 
(315)  428-6941. 

i.  FERC  contact  Mary  Golato  (dmt) 
(202)  219-2804. 

).  Comment  date:  February  28. 1991. 

k.  Description  of  project  Nimo  is  the 
licensee  for  Project  No.  2645  which 
consists  of  8  developments.  Nimo 
proposes  to  study  the  development  of 
excess  capacity  at  each  development  as 
follows:  (1)  Moshier  development — two 
existing  4,000-kW  units  and  one 
proposed  350-kW  unit  at  a  total  rated 
capacity  of  8,350  kW;  (2)  Eagle 
development — three  existing  1,350-kW 
units,  one  existing  2,000-kW  unit  and 


one  proposed  215-kW  unit  Ht  a  total 
rattd  capacity  of  6,266  kW;  (3)  Soft 
Maple  development — two  existing  units 
totalling  15,000  kW,  one  7,.S00  kW 
existing  unit,  and  one  proposed  110-kW 
unit  for  a  total  rated  capacity  of  15,110 
kW;  (4)  Effley  development— four 
existing  units  totalling  2,960  kW  and  no 
proposed  capacity;  (5)  Elmer 
development — two  existing  units  at  a 
combined  capacity  of  1.500  kW  and  one 
proposed  630-kW  unit  at  a  total  rated 
capacity  of  2.130  kW:  (8)  Taylorville 
development — four  existing  units 
totalling  4.500  kW  and  one  proposed  98- 
kW  unit  for  a  total  rated  capacity  of 
4,590  kW;  (7)  Belfort  development- 
three  existing  units  at  a  combined 
capacity  of  1,800  kW  and  one  proposed 
2,040-kW  unit  for  a  total  rated  capacity 
of  3.840  kW;  and  (8)  High  Falls 
development — three  existing  units  at  a 
combined  capacity  of  4.800  kW  and  one 
proposed  1.730-kW  unit  at  a  total  rated 
capacity  of  6,500  kW. 

The  Beaver  River  Project  utilizes 
dams  with  reservoirs  that  vary  in  size 
and  capacity.  (1)  The  Moshier 
development  has  a  reservoir  with  a 
surface  area  of  340  acres.  11.630  acre- 
feet  in  storage  capacity,  and  a  crest 
elevation  of  1.639  feet  mean  sea  level. 
(2)  The  Eagle  reservoir  has  a  surface 
area  of  138  acres,  a  storage  capacity  of 
3.200  acre-feet  and  a  crest  elevation  of 
1.452.2  feel  mean  sea  level.  (3)  The  Soft 
Maple  reservoir  has  a  surface  area  of 
400  acres,  a  storage  capacity  of  11.780 
acre-feet  and  a  crest  elevation  of  1.288.4 
feet  mean  sea  level.  (4)  The  Effley 
reservoir  has  a  surface  area  of  340  acres, 
a  storage  capacity  of  3.680  feet,  and  a 
crest  elevation  of  1,163  feet  mean  sea 
level.  (5)  The  Elmer  reservoir  has  a 
surface  area  of  34  acres,  a  storage 
capacity  of  192  acre-feet  and  a  crest 
elevation  of  1.108  feet  mean  level.  (6) 
The  Taylorville  reservoir  has  a  surface 
area  of  170  acres,  a  storage  capacity  of 
1.265  acre-feet  and  a  crest  elevation  of 
1,069  feet  mean  sea  level.  (7)  The  Belfort 
reservoir  has  a  surface  area  of  35  acres, 
a  storage  capacity  of  148  acre-feet  and  a 
crest  elevation  of  964  feet  mean  sea 
level.  (8)  The  High  Falls  reservoir  has  a 
surface  area  of  35  acres,  a  storage 
capacity  of  1.827  acre-feet  and  a  crest 
elevation  of  915  feet  mean  sea  level. 

The  eight  dams  are  owned  by  Niagara 
Mohawk  Power  Corporation.  The 
applicant  estimates  that  the  cost  cf  the 
studies  under  permit  would  be  $130.CKX). 
The  total  instaUed  capacity  of  the  eight 
dams  would  be  44.850  kW,  producing  an 
average  annual  generation  of  202.300.000 
kilowatthours. 
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1.  This  notice  also  consists  of  the 
following;  standard  paragraphs  A5,  A7, 
A9.  AiO.  B.  C.  and  02. 

13a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  10641-000. 

c.  Date  filed:  August  10, 1988. 

d.  Applicant  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  project  Spier  Falls  Project. 

f.  Location:  On  the  Hudson  River  in 
Warren  and  Saratoga  Counties.  New 
York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  US.C.  791(a}-a25(r). 

h.  Applicant  contact  Michael  W. 
Murphy,  Esq..  System  Attorney,  Niagara 
Mohawk  Power  Corporation,  300  Erie 
Boulevard  West.  Syracuse.  NY  13202. 
315-426-6941. 

i.  FERC  contact  Robert  W.  Bell  (202) 
219-2806. 

j.  Comment  date:  February  28, 19tn. 

k.  Description  of  project  Applicant 
proposes  to  study  the  technical  and 
economic  feasibility  of  installing 
additional  generating  units  at  its 
existing,  operoting  Spier  Fails 
Development  of  its  Hudson  River  Project 
No.  2482. 

It  is  contemplated  that  the  project  will 
be  evaluated  for  utilization  of  flows  up 
to  14,300  cfs  and  have  a  combined  rated 
capacity  of  approximately  65,100-kW  at 
a  hydraulic  head  of  approximately  80 
feet.  The  estimated  annual  generation 
energy  production  of  such  a  facility 
would  be  245.900  MWh.  The  existing 
turbine  generator  was  installed  in  1924. 
is  in  good  condition  and  has  a  rated 
generator  capacity  of  7.200-kW.  The 
applicant  estimates  that  the  cost  of  the 
studies  to  be  performed  under  the  terms 
of  the  permit  would  be  $205,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9,  AlO,  B,  C,  and  02. 

14a.  Type  of  cpplication:  Preliminary 
Permit 

b.  Project  No.:  10642-000. 

c.  Date  filed:  August  10. 1988. 

d.  Applicant  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  project  Hoosic. 

f.  Location:  On  the  Hoosic  River,  in 
the  towns  of  Schaghticoke.  Pittstown. 
Cambridge,  and  Hoosic.  Rensselaer  and 
Washington  Counties,  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act  16  U.S.C  791{a)-825(r). 

h.  Applicant  contact  Michael  W. 
Murphy.  300  Erie  Boulevard  West 
Syracuse.  NY  13202.  (315)  428-6941. 

i.  FERC  contact  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

i.  Coaiment  dcte:  February  28. 1991. 

k.  Description  of  project  Apphcant 
proposes  to  study  the  technical  and 
economjc  feasibility  of  installing 


additional  generating  units  at  its 
existing,  operating  )ohnsvilie  and 
Schaghticoke  Developments  of  its 
licensed  Hoosic  River  Project  No.  2616. 
Applicant  estimates  that  the  cost  of  the 
studies  to  be  performed  under  the  terms 
of  the  permit  would  be  t400,00a 

The  Johnsville  Development  will  be 
evaluated  for  utilization  of  flows  up  to 
1.8b0  cfs  and  a  combined  rated  capacity 
of  approximately  5.200  kW  at  a 
hydraulic  head  of  approximately  38  feet. 
The  estimated  average  annual  energy 
production  of  such  a  facility  would  be 
17.000  MWh.  The  existing  turbine/ 
generators  were  installed  in  1909,  are  in 
good  condition  and  have  a  rated 
generator  capacity  of  4.800  kW.  The 
proposed  project  would  include  a  new 
unit  having  a  rated  generator  capacity  of 
400  kW. 

The  Schaghticoke  Development  will 
be  evaluated  for  utilization  of  flows  up 
to  1.950  cfs  and  a  combined  rated 
capacity  of  approximately  17.700  kW  at 
a  hydrflulic  head  of  approximately  146 
feet.  The  estimated  average  annual 
energy  production  of  such  a  facility 
would  be  71.000  MWh.  The  existing 
turbine/generators  were  installed  in 
1908.  are  in  good  condition  and  have  a 
rated  generator  capacity  of  13.120  kW. 
The  proposed  project  would  include  new 
units  having  rated  generator  capacity  of 
4.600  kW. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  AlO,  B.  C  and  02. 

15a.  Type  of  application:  Pnliminary 

Permit. 

b.  Project  No.:  11014-000. 

c.  Date  filed:  September  27. 1990. 

d.  Applicant  Greenwood  Pumped 
Storage  Corporation. 

e.  Name  of  project  Greenwood  Water 
Power  Project. 

f.  Location:  On  Carp  Creek  near 
Ishpeming  in  Marquette  County. 
Michigan. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-a25|r). 

h.  Contact  person:  Mr.  David  B.  Ward, 
1000  Potomac  Street  NW.,  suite  402. 
Washington.  DC  20007.  (202)  298-6910. 

i.  FERC  contact  Ms.  Julie  Bemt  (202) 
219-2814. 

j.  Comment  date:  February  25. 1991. 

k.  Descriptio.)  of  project  The 
proposed  pumped-storage  project  would 
consist  of:  (1)  A  12,900-fool-long  circular 
embankment  with  a  top  elevation  of 
1.570  m.s.l.  forming  the  upper  reservoir; 
(2)  an  upper  reservioir  with  a  maximum 
water  surface  elevation  of  1.568  m.s.l. 
and  8.2C0  acre-feet  of  storage;  (3)  an  18- 
foot-diameler  penstock  connecting  the 
upper  reservioir  with  the  powerhouse; 
(4)  an  underground  powerhouse  at 
elevation  200  m.8.1.  containing  two 


generating  units  each  with  a  rated 
capacity  of  250  MW;  (5)  a  lower 
reservoir  using  the  existing  features  of 
the  Greenwood  iron  mine  with  a 
minimum  of  8.200  acre-feet  of  storaB*?; 
and  (6)  a  9.000-foot-long  transmission 
line.  The  applicant  estimates  that 
average  annual  energy  production  to  be 
657  GWh  and  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
to  be  Sl.SOaOOO. 

1.  Purpose  of  project  The  power 
prodiic»»d  would  be  sold  to  a  local  power 
company. 

m.  This  .notice  also  consists  of  the 
following  standdrd  paragraphs;  A5,  A7. 
A9,  AlO,  B,  C  and  D2. 
16a.  Type  of  application:  Preliminary 
Permit. 

b.  Project  No.:  11024-000. 

c.  Date  filed:  October  9. 1990. 

d.  Applicant  Robert  and  Barbara 
Sullivan. 

e.  Name  of  project  Sullivan  Island 
Water  Power  Project 

f.  Location:  Ou  the  Oswegatchie 
River.  St  Lawrence  County.  New  York. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-625(r). 

h.  .applicant  contact  Mr.  Robert  E 
Sullivan.  RD.  »3  Box  191.  Gouvemeur. 
NY  13642.  (315)  562-3634. 

i.  FERC  contact  Michael  Decs  (tag). 
(202)  219-2807. 

j.  Comment  date:  February  2A,  1991. 

k.  Competing  application:  Pro)ect  No. 
11007-O00;  Date  filed:  September  la 
1990;  Competing  due  date:  December  27. 
1990. 

1.  Description  of  pro}ect  The 
proposed  project  would  consist  of:  |1)  A 
proposed  north  dam  approximately  200 
feet  long  and  12  feet  high,  and  a 
proposed  south  dam  approximately  100 
feet  long  and  15  feet  high.  (2)  a  reservoir 
with  a  surface  area  of  103  acres  at  a 
normal  water  surface  elevation  of  610 
feet  msl;  (3)  a  proposed  penstock  200 
feet  long:  (4)  a  proposed  powerhouse 
housing  two  hydropower  units  with  a 
total  capacity  "of  2.300  kW;  (5)  a  23-kV 
transmission  line  700  feet  long;  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  that  the  armual  energy 
generation  would  be  114  GW  h  and  that 
the  co.st  of  the  studies  to  be  performed 
under  the  pemut  would  be  $125,000.  The 
energy  would  be  sold  to  Niagara 
Mohawk  Power  Corporation.  The 
project  site  is  owned  by  Rot)ert  and 
Barbara  Sullivan. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AlO, 
B,  C.  and  D2. 

a.  Type  of  application:  Declaration  of 
Intention. 

b.A?tAe/-Vo_EL91-ll. 

c.  Date  filed:  12/ 20/90. 
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d.  Applicant  Rebecca  R.  and  Thomas 
Guy  Monroe  III. 

e.  Name  of  project:  Monroe  Project. 

f.  Location:  On  an  unnamed  creek 
near  Haines,  AK  Copper  River  Meridian. 
Alaska.  T.  29  S..  R.  57  E..  sec.  10.  lot  1. 

g.  Filed  pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act  16  U.S.C. 

5  J  817(b). 

h.  Applicant  contact:  Mr.  and  Mrs. 
Thomas  Guy  Monroe  III.  Box  206. 
Haines.  AK  99827.  (907)  767-5574. 

i.  FERC  contact  Diane  M.  Scire.  (202) 
219-2682. 

j.  Comment  date:  February  27, 1991. 

k.  Description  of  project  The 
proposed  project  would  consist  of:  (1) 
An  intake;  (2)  a  6-inch-diameter 
pipeline,  approximately  650  feet  long;  (3) 
a  powerhouse  with  an  installed  capacity 
of  50  kilowatts;  and  (4)  appurtenant 
facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam:  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre- 1935  design  or 
operation. 

1.  Purpose  of  project  To  supplement 
power  produced  by  a  dlesel  generator 
for  personal  use. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

Standard  Paragraphs 

A3.  Development  application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  appUcation 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  applicatioa  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

AS.  Preliminary  permit — Anyone 
desiring  to  file  a  competing  application 


for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  on  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  IB  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  appUcation. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  appHcation  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  lirenoe  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36 

A8.  Preliminary  permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  application  or 
notice  of  intent  to  file  a  competing 
preliminary  permit  or  development 
application  must  be  filed  in  response  to 
and  in  compliance  with  the  public  notice 
of  the  initiaj  preliminary  permit 
application.  No  competing  applications 
or  notices  of  intent  to  file  competing 
apphcations  may  be  filed  In  response  to 
this  notice.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.38. 

A9.  Notice  of  intent— h  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  A  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

AlO.  Proposed  scope  of  studies  under 
permit. — A  preliminary  permit,  if  Issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  38  months.  The  work  proposed 


under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  protests,  or  motions  to 
intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rales  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  Intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  service  of  responsive 
documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMME.NTS". 

"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION ". 
"COMPETING  APPUCATION". 
"PROTEST'.  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  \he  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Director.  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Commission,  room  1027  (810  1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developli\g.  and  conserving  a  waterway 
affected  by  the  project  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
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Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986.  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act, 
Public  Law  No.  88-29,  and  other 
applicable  statutes.  Recommended 
terms  and  conditions  must  be  based  on 
supporting  technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act  16  U.S.C.  section 
8251(b),  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  apphcation  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be  obtain 
by  agencies  directly  from  the  Applicant. 
If  an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  January  18, 1991,  Washington,  DC. 
Lois  D.  Casbell, 
Secretary. 

(PR  Doc.  91-1703  Filed  1-24-91;  8:45  am) 
BtLUNQ  COOC  triT-OI-M 


(Docket  Na  CP91-902-000] 

Del  Webb  Communities,  Inc.  vs.  Kern 
River  Gas  Transmission  Co.,  Complaint 

January  17. 1991. 

Take  notice  that  on  January  10, 1991. 
Del  Webb  Communities,  Inc.  (Del 
Webb),  2231  East  Camelback  Road,  P.O. 
Box  29040,  Phoenix,  Arizona  85038,  filed 
a  complaint  and  request  for 
investigation  in  Docket  No.  CP91-902- 
000,  pursuant  to  section  13  and  14  of  the 
Natural  Gas  Act  15  U.S.C.  717  (I)  and 
(M),  and  rule  206  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.206  against  Kern  River  Gas 


Transmission  Company  (Kern  River),  all 
as  more  fully  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 
Kern  River  is  the  holder  of  a 
certificate  of  public  convenience  and 
necessity  issued  by  the  FERC,  which 
permits  Kern  River  to  build  a  natural  gas 
pipeline  and  requires  it  to  use  the 
"North  Las  Vegas  Variation"  route.  Del 
Webb  holds  a  recorded  option  on  parts 
of  land  owned  by  Howard  Hughes 
Properties,  Limited  Partnership,  along 
the  North  Las  Vegas  Variation,  through 
which  Kern  River  plans  to  build  its 
pipeline.  Del  Webb  is  a  defendant  in  a 
condemnation  action  brought  by  Kern 
River  with  respect  to  this  pipeline  in  the 
U.S.  District  Court  in  Nevada. 

The  proposed  North  Las  Vegas 
Variation  will  run  through  the  property 
owned  by  Howard  Hughes  Properties 
known  as  Husite,  a  master-planned 
community  located  within  the  city  of  Las 
Vegas. 

In  its  FERC  submittal,  Howard 
Hughes  Properties  objected  to  the  North 
Las  Vegas  'Variation  generally,  and  in 
the  alternative,  argued  that  there  should 
be  minimum  restrictions  on  any  routing 
through  the  Howard  Hughes  Properties 
property. 

The  entire  Husite  property  is 
approximately  12,000  acres.  By 
agreement  dated  July  27, 1987.  Del  Webb 
contracted  to  buy  a  parcel  of  1.050  acres 
of  Husite  property  from  Howard  Hughes 
Properties.  Closing  on  the  acreage 
occurred  February  22, 1988,  and  that 
land  is  now  being  fully  developed  as  a 
residential  community. 

Kern  River  recognized  that  it  had  a 
duty  under  its  FERC  authorization  to 
negotiate  concerning  the  alignmpnt 
through  the  Husite  property. 
Commencing  at  least  by  February  1990, 
Kern  River  entered  its  negotiations  with 
Howard  Hughes  Properties  for 
acquisition  of  a  pipeline  easement 
across  Husite.  In  April  1990,  in 
accordance  with  the  terms  of  a 
preconstruction  license  agreement.  Kern 
River  committed  to  consider  the  Outer 
Parkway  alignment  without  indication 
of  any  concern  that  the  alignment  might 
require  an  amendment  to  the  certificate. 

In  September.  1990,  it  appears  that 
Kern  River  unilaterally  stopped 
negotiations  with  Howard  Hughes 
Properties  because  of  concern  about 
time  pressure.  In  a  September.  1990. 
meeting  with  Del  Webb,  Howard 
Hughes  Properties  advised  Del  Webb 
that  Kern  River  might  be  routed  along 
the  Hualapai  alignment.  The  Hualapai 
alignment  runs  through  the  planned 
residential  community,  on  the  option 
property  to  be  developed  by  Del  Webb. 


Del  Webb  and  Kem  River  have  failed 
to  resolve  any  concerns  of  the 
landowner  and  its  knowledge  that  Del 
Webb  opposes  a  route  which  conflicts 
with  the  intended  use  of  the  land.  On 
December  21, 1990.  Kem  River  filed  a 
condemnation  for  the  District  of  Nevada 
naming  Del  Webb  as  one  of  the 
dependents. 

Del  Webb  in  this  complaint  claims 
that  (1)  Kem  River  has  failed  to 
negotiate  in  good  faith  with  Del  Webb, 
as  required  by  Federal  Law  and  the 
FERC  decisions  authonzing  the 
certificate;  (2)  Kern  River  fails  to 
implement  its  authority  under  the  FERC 
Decisions  authorizing  the  certificate  to 
realign  the  route  through  Husite;  and  (3) 
The  Hualapai  alignment  being  pursued 
by  Kem  River  is  inconsistent  with  the 
FERC  Environmental  Impact  Statement 
(FEIS). 

Del  Webb  respectfully  requests  that 
the  Commission  investigate  this 
complaint  and  provide  the  following 
relief,  as  appropriate  based  upon  the 
outcome  of  the  investigation: 

1.  That  FERC  issue  an  order  clarifying 
that,  with  respect  to  this  particular 
property,  the  certificate  authorization 
requires  good  faith  negotiations  with  Del 
Webb  and  Howard  Hughes  Properties 
on  the  final  route  alignment. 

2.  That  FERC  issue  an  order 
confirming  that  Kem  River 
contemplated  in  the  FEIS,  has  the 
authority  under  its  existing  certificate  to 
make  final  pipehne  alignments  on  the 
Husite  property,  even  if  beyond  a  one- 
mile  corridor,  in  order  to  avoid  land  use 
conflict,  the  impacts  of  which  have  not 
been  evaluated  in  the  FEIS. 

3.  That  FERC  issue  an  order 
confirming  that  its  intent  in  the  FEIS 
was  that  Kem  River  should  minimize 
potential  land  use  conflicts  at  Husite  by 
aligning  the  pipeline  along  the  common 
transportation/utility  corridor,  which  is 
the  Outer  Parkway  alignment. 

4.  That  is  view  of  Kem  River's  motion 
in  the  condemnation  action  for 
immediate  occupany  on  or  before 
February  1, 1991,  the  Commission  stny 
on  suspend  Kern  River's  certificate. 

Any  person  desiring  to  be  heard  oi  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
February  19, 1991,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
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appropnate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proc«eding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Complainants  state 
that  a  copy  of  the  complaint  has  been 
served  on  Respondent  Respondent's 
answer  to  the  complaint  shall  alno  be 
due  on  or  before  Answers  to  the 
complaint  shall  be  due  on  or  before 
February  19, 1991. 
Lois  D.  Cashall. 
Secretary. 

|FR  Doc  91-1702  Filed  1-24-ffl;  8:45  am) 
MUjMa  coot  •n7-rt-ii 


(Dockol  No.  RP90-11 1-000) 

Ea«t  Tenn«SM«  Natural  Gas  Co. 
InloniMl  SctttafiMfit  Confvfvncc 

[nnuary  IB.  1901. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  January  30. 1991.  at 
10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE..  Washington.  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as  defined 
by  18  CFR  385.l02(b1,  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  reg\ilations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  A  Heydt  (202)  20fr-0248  or  Irene 
Szopo  (202)  206-1589 
Lois  D.  Cashefl. 
Secretary. 
|FR  Doc.  91-iaee  Filed  l-24-«:  8:45  am] 

■LUNO  COOC  (717-0^11 


Deckot  Na  QP91-4-0001 

Maridton  (Ml,  Inc;  Petition  to  Withdraw 
NQPA  Section  108  Application 

January  17.  1991. 

Take  notice  that  on  November  19. 
1990,  Meridian  Oil,  Inc.  (Meridian)  on 
behalf  of  Southland  Royalty  Company, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  petition  to 
withdraw  ita  NGPA  section  108 
application  for  the  R.S.  Lance  17,  19,  2a 
26  «1-D  well.  Meridian  claims  to  have 
just  recently  discovered  that  this  well  is 
dually  completed  (Lewis  and  Middle 
Lewis  zones).  Meridian  states  that  the 
section  108  appHcation  did  not  include 
the  Lewis  rone  and  that  the  total  well's 
production  exceeded  the  60  Mcf  per  day 
limit. 


Any  person  desinng  to  be  heard  oi 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisston,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  7, 1991  All  protests 
filed  will  be  considered,  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casbell. 
S(fcrvtary 

|FR  Doc.  91-17tK)  Filed  1-24-91;  145  am] 
mujMO  COOC  srn-oi-M 


I  Docket  No.  GP9 1  -3-000 )     ' 

Meridian  OH,  Inc.;  Petition  to  WIttidraw 
NGPA  Section  108  Application 

lanuary  17. 1991. 

Take  notice  that  on  November  19, 
1990,  Meridian  Oil.  Inc.  (Meridian)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  petition  to 
withdraw  its  NGPA  section  108 
application  for  the  Howell  E  «1A  well 
Meridian  claims  to  have  just  recently 
discovered  that  this  well  is  dually 
completed  (Blanco  MV  and  PC  zones). 
Meridian  states  that  the  section  108 
application  did  not  include  the  Blanco 
MV  zone  and  that  the  total  well's 
production  exceeded  the  60  Mcf  per  day 
limit. 

Any  person  desiring  to  be  heard  or 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  in  accordance  with  rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  7, 1991.  All  protests 
filed  will  be  conaidered.  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission  s  rules.  Copies  of  this 
petition  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lola  D.  CasheU. 
Secretary 
[FR  Doc.  91-1701  Filed  1-24-91;  845  am) 

MLUNO  coot  S?!?^*-*! 


Office  ot  Conaervatlon  and 
Renewable  Energy 

[C«M  Na  F-02S] 

Energy  Conservation  Program  for 
Consumer  Products;  Decision  and 
Order  Granting  Waiver  from  Furnace 
Test  Procedures  to  Rheem 
■Manufacturing  Company 

AOENCV:  Office  of  Conservation  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Decision  and  order. ^^ 

summary:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-025) 
granting  Rheem  Manufacting  Company 
(Rheem)  a  waiver  for  its  GEC(-)  upflow 
and  GKB(-)  downfiow  models 
condensing  gas  furnaces  from  existing 
Department  of  Energy  (DOE)  test 
procedures  regarding  blower  time  delay 
for  determining  the  models'  energy 
efficiency. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy,  Mail  Station  CE^ 
43.  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586-0127 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC^l.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  (202) 
588-9507 
SUPPLEMCNTARV  INFORMATION:  In 
accordance  with  10  CFR  430.27(g).  notice 
is  hereby  given  of  the  issuance  of  the 
Decision  and  Order  as  set  out  below.  In 
the  Decision  and  Order  Rheem  has  been 
granted  a  waiver  for  its  GEC(-)  and 
GKB(-)  models  condensing  gas  furnaces, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining  the 
Annual  Fuel  Utilization  Efficiency 
(AFUE). 

Issued  in  Washington.  DC.  |anuary  7. 1991. 
|.  Michael  Davis.  P.E. 
Assistant  Secretary  Conservation  and 
Renewable  Energy. 

In  the  matter  of.  Rheem  Manufacturing 
Company  (Case  No.  F-025) 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  established  pursuant  to  the 
Energy  Policy  and  Conservation  Act 
(EPCA).  Public  Law  94-163,  89  Stat.  917. 
as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
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Public  Law  100-12.  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  requires  DOE  to 
prescribe  standardized  test  procedures 
to  measure  the  energy  consumption  of 
certain  consumer  products,  including 
furnaces.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  amended  the  prescribed  test 
procedures  by  adding  10  CFR  430.27  to 
create  a  waiver  process.  45  FR  64108, 
September  26, 1980.  Thereafter,  DOE 
further  amended  its  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  interim  waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  51  FR  42823,  November  26, 
1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Pefition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
Petition  for  Waiver.  An  Interim  Waiver 
remains  in  effect  for  a  period  of  180  days 
or  until  DOE  issues  its  determination  on 
the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Rheem  filed  a  "Petition  for  Waiver" 
dated  June  1, 1990,  in  accordance  with 
S  430.27  of  10  CFR  part  430.  DOE 
published  in  the  Federal  Register  on 
September  12. 1990,  Rheem's  petition 
and  solicited  comments,  data  and 
information  respecting  the  petition.  55 


FR  37521.  Rheem  also  filed  an 
"Application  for  Interim  Waiver"  under 
I  430.27(g)  which  DOE  granted  on 
September  4, 1990.  55  FR  37521. 
September  12, 1990. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  DOE 
consulted  with  Federal  Trade 
Commission  (FTC)  concerning  the 
Rheem  petition.  The  FTC  did  not  have 
any  objectives  to  the  issuance  of  a 
waiver  to  Rheem. 

Assertions  and  Determinations 

Rheem's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5  minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Rheem 
requests  the  allowance  to  test  using  a 
30-8econd  blower  time  delay  when 
testing  its  GEC(-)  and  GKB  {-)  series 
condensing  gas  furnaces.  Rheem  states 
that  since  the  30-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results  in 
an  improvement  in  efficiency  of 
approximately  2.0  percent,  the  waiver 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5 
minute  delay.  Rheem  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  the  GEC(-)  and  GKB{-) 
series. 

Since  the  blower  controls 
incorporated  on  the  Rheem  furance  are 
designed  to  impose  a  30-second  blower 
delay  in  every  instance  of  start  up.  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  30-8econd  blower 
time  delay  when  testing  the  Rheem 
GEC(-)  and  GKB(-)  series  furnaces. 
Accordingly,  with  regard  to  testing  the 
GEC(-)and  GKB(-)  series  furnaces  only, 
today's  Decision  and  Order  exempts 
Rheem  from  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  30-8econd  delay. 

It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
the  Rheem  Manufacturing  Company 
(Case  No.  F-025)  is  hereby  granted  as 
set  forth  in  paragraph  (2)  below,  subject 
to  the  provisions  of  paragraphs  (3).  (4) 
and  (5). 

(2)  Not  withstanding  any  contrary 
provisions  of  appendix  N  of  10  CFR  part 
430,  subpart  B,  the  Rheem 
Manufacturing  Company  shall  be 
permitted  to  test  its  GEC(-)  and  GICB(-) 
series  condensing  gas  furances  on  the 
basis  of  the  test  procedure  specified  in 


10  CFR  part  430.  with  modifications  spt 
forth  below: 

(i)  Section  3.0  in  appendix  N  is  deleted 
and  replaced  with  the  following 
paragraph: 

3.0  Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  103-82  with 
the  exception  of  sections  9.2.2.  9. 3.1,  and 
9.3.2.  and  the  inclusion  of  the  following 
additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  in 
appendix  N  as  follows: 

3.10  Gas-and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  in  ANSI/ASHRAE  103-82. 
After  equilibrium  conditions  are 
achieved  following  the  cool-down  test 
and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measure  the  fiue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
burners)  comes  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-),  unless:  (1)  the  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together  or  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower,  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 
oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  within  ±0.01  in,  of  water 
gauge  of  the  manufacturer's 
recommended  on-period  draft. 

(iii)  With  the  exception  of  the 
modification  set  forth  in  subparagraph 
(ii)  above.  Rheem  Manufacturing 
Company  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
appendix  N  of  10  CFR  part  430.  subpart 
B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  GEC(-) 
and  GKB(- )  series  condensing  gas 
furnaces  manufactured  by  Rheem 
Manufacturing  Company. 

[4)  This  waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
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submitted  by  the  petitioner.  This  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
bdsis  underlying  the  petition  is 
incorrect 

(5)  Effective  January  7, 1991.  this 
Waiver  aupersedet  the  Interim  Waiver 
granted  Rheem  Manufacturing  Company 
on  September  4. 1990.  55  FR  37521. 
September  12. 1990  {Case  No.  F-025). 

Issued  tn  Washington.  DC  January  7. 1981 
|.  Michaal  Davte.  ?.£., 
Assiitant  Secretary  Conservation  and 
Hemwabh  Energy- 
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Office  of  FoeeN  Energy 
I FE  Docket  Na  M-110-NQ1 

Alcen  Aluminum  Corporation; 
AppHcatfon  to  Export  Natural  Gas  to 
and  Import  Naturaf  Qas  From  Canada 

AOIMCy:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  application  for 
authorization  to  export  natural  gas  to 
and  import  natural  gas  from  Canada. 


SUMMARr.  The  Office  of  Fossil  Energy 
(FE(  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  11. 
1990.  of  an  application  filed  by  Alcan 
Aluminum  Corporation  (Alcan)  for 
authorization  to  export  to  Canada  at  St. 
Cldir.  Michigan,  up  to  8  MMcf  per  day  of 
natural  gas  and  to  import  from  Canada 
at  Grand  Island.  New  York,  up  to  8 
MMcf  per  day  of  natural  gas.  with 
adjustments  for  line  losses,  foi  a  period 
of  15  years.  Alcan  intends  to  utilize  firm 
transportation  service  on  the  proposed 
Empire  State  Pipeline,  whose 
applications  for  construction  currently 
are  pending  before  the  New  York  State 
Public  Service  Commission  and  the 
Federal  Energy  Regulatory  Commission 
(FERC).  The  applicant  also  has  entered 
into  or  is  negotiating  agreements  for 
transportation  with  ANR  Pipeline 
Company  (ANR),  Great  Lakes 
Transmission  Company  (Great  Lakes). 
TransCanada  Pipelines  Limited,  and 
Union  Gas  Limited  (Union). 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegatiou  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comment*  are  Invited. 
OATlt:  Pi-otests.  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
addrtisses  listed  below  no  later  than  4:30 
p.m..  e.8.t .  February  25. 1991. 


AOOKESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056. 
FE-50. 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585. 
FOa  FURTMEa  MUFOaMATIOH  CONTACT: 
Linda  Silverman.  Office  of  Fuels 
Programs.  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094. 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  586-7249. 
Diane  Stubbs.  Office  of  the  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy.  Forrestal 
Building,  room  6&-042.  GC-14, 1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-6667. 
SUPfLEMCNTARY  INFOmNATION:  Alcan. 
which  is  a  subsidiary  of  Alcan 
Aluminum  Limited,  operates  a  large 
aluminum  smelting  and  rolling  facility  in 
Oswego.  New  York  (Oswego  Works). 
Alcan  18  located  within  the  service 
territory  of  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk). 
Because  CNG  Transmission  Corporation 
(CNC)  is  the  sole  supplier  of  interstate 
gas  transportation  service  into  Niagara 
Mohawk.  Alcan  is  totally  dependent  on 
CNG  for  its  interstate  gas 
transportation.  Alcan's  recent 
application  for  firm  transportation 
service  on  the  CNG  system  was 
rejected.  Therefore,  the  applicant  is 
pursuing  a  program  of  natural  gas 
supply,  transportation,  and  storage 
diversification  in  order  to  lessen  its 
dependence  upon  CNG  and  to  obtain 
alternative  natural  gas  supplies, 
transportation,  and  storage  service  at 
competitive  prices  and  on  favorable 
terms.  Alcan  anticipates  initially 
purchasing  most  of  the  natural  gas  on 
the  domestic  spot  market,  although 
eventually  some  or  all  of  the  natural  gas 
may  be  purchased  under  long-term 
contracts. 

According  to  the  application,  the  same 
gas  would  be  exported  and  imported 
solely  as  part  of  a  transportation 
arrangement,  and  would  not  be  sold  or 
stored  in  Canada.  Consequently.  DOE 
does  not  believe  that  it  is  necessary  to 
consider  in  its  evaluation  domestic  need 
for  the  gas  with  respect  to  the  proposed 
export,  nor  competitiveness,  need  for 
the  gas.  or  security  of  supply  with 
respect  to  the  proposed  import.  DOE 
will  consider  the  impact  of  the 
transportation  agreement  on  the 
availability  of  gas  in  markets  served  by 
the  proposed  Empire  State  Pipeline  and 
by  the  other  pipeline  systems  involved 
in  the  proposal. 

The  applicant  asserts  that  the  gas  is 
needed  at  Oswego  Works,  that  delivery 
of  the  gas  will  not  deprive  the  United 


States  or  any  region  of  the  country  of 
needed  natural  gas,  and  that  the 
proposed  arrangement  will  further  the 
goal  of  providing  additional  volumes  of 
natural  gas  to  the  northeastern  United 
States.  Parties  opposing  the  arrangment 
bear  the  burden  of  overcoming  these 
assertions. 

All  parties  should  be  aware  that  if  the 
requested  export/ import  arrangement  is 
approved,  the  authorization  would  be 
conditioned  on  the  filing  of  quarterly 
reports  indicating  the  volume  of  natural 
gas  exported  and  imported. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321.  et  spq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  FERC 
currently  is  performing  an 
environmental  review  of  the  impacts  of 
constructing  and  operating  the  proposed 
facilities  related  to  the  Empire  State 
Pipeline  project  in  FERC  Docket  Nos.  CP 
90-316  and  CP  90-317.  DOE  will 
independently  review  the  results  of  the 
FERC  environmental  evaluation  of  this 
project  in  the  course  of  making  its  own 
environmental  determination.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEP/ 
responsibilities. 

Public  Conunent  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  apphcable. 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  Intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  inchiding  the  parties'  written 
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comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understaiMlmg  of  the  facts  end  issues.  A 
party  seeking  intervention  may  request 
that  additioaat  procedures  be  provided, 
such  as  additional  written  coniBBents,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  ^le 
additkma)  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  poHcy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  cortference  should  demosstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  mual  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevarrt  emd  materia!  to  a 
decision  and  that  a  trial-trpe  hearing  is 
necessary  for  a  fuH  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
schedoted,  notice  wilt  be  provided  to  a\) 
parties.  H  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  th^  o^icial 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  erf  Alcan's  application  is 
available  for  inspectiun  and  copying  in 
the  Office  of  Fuels  Progiams  Docket 
room,  3F-056  at  tJie  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  ajn.  and  4:30  p.m..  Monday  through 
Friday. except  Federal  hoHdays. 

Issued  in  Washington.  DC  )aauary  1&, 
1991. 
Clifford  P.  Tomaszewski, 

Acting  Deputy  As&iatani  Secretary  for  Fvek 

Programs.  Office  of  Fossil  Energy- 

[FR  Doc.  ffl-1827  Filed  1-24-91;  8:45  am] 
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ENVIRONMEKTAL  PnOTECTION 
AGENCY 

[FRL-3899-9] 

Agency  Information  Collection 
Activities;  Under  0MB  Review 

AOENCT:  Ehvironmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  contptiance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  cominenL  The 

ICR  describes  the  natore  of  tbe 

infonoatian  coliecbon  and  its  expected 

cost  and  burden;  where  appropriate,  it 

includes  the  actual  data  collection 

instrument 

DATES:  Conmients  must  be  submitted  on 

or  before  February  25. 1991. 

Foa  FtnnHBi  mhmmatioh  cotrracr: 

Sandy  Fanner  at  EPA.  (202)  383-274a 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Tfth:  Wood  Preservatfve  Informatkm 
Requirements  {EPA  JCR*  1579  (Tl).  This 
ICR  requests  approvaJ  of  a  new 
collection. 

Abstract:  Owners  and  operators  of 
facihtjes  that  handle  wood 
preservatives  must  comply  with  several 
recordkeeping  and  reportiTig 
require.Tients.  Specifically,  generators 
end  facilities  that  handle  chforophcnohc 
formulations,  creosote  fonrralations,  or 
inorganic  preservatives  contairrtng 
arsenic  or  chromimn  are  required  to:  (1) 
Document  integrity  of  drip  pads  which 
includes:  fa)  Preparing  a  technical 
assessment  of  existing  drip  peds,  fb) 
preparing  upgrade  pJans  for  existing  drip 
pads  and  STibmittrng  them  to  the 
Regional  Administrator,  (c)  certifying 
compliance  of  upgrade  plans,  and  (d) 
certifying  compliance  of  new  drip  pads; 

(2)  Maintain  documentation  for 
operating  and  maintaining  drip  pads 
that  includes  a  report  of  past  operating 
history  and  an  operating  log  that 
docements  iveekly  inspections,  holding 
times  for  treated  wood,  and  weekfy 
cleflning  of  the  drip  pad: 

(3)  Keep  records  for  reclassifjTng 
pentachlorophenol  wastes  n'hich 
includes  the  preparation  of  a  written 
report  documenting  decontamination 
procedures  and  results; 

(4]  Notify  EPA  and  maintain  recorda 
of  releases  and  clean  up  that  includes 
documentation  of  damage,  notification 
of  the  Regional  Administrator  of 
releases,  a  repair  and  clean-up  plan,  and 
a  report  documenting  repair  and  clean- 
up; 

(5)  Maintain  docamentation  of  proper 
closure  procedures; 

(6)  Modify  any  RCRA  permits  to 
include  drip  pads  operations  and  submit 
these  modifications  to  the  Regional 
Administrator  for  review  and  approval 

Burdea  Siatesnent:  ElPA  estimates  the 
public  recordkeepinc  and  reporting 
burden  for  this  ccrilection  of  informalicHj 
to  average  25Q  hours  loi  reportiog  and  6S 
bowrs  for  recordkeeping  annually  per 
respondent. 

Respondents:  Ov«ie*s  and  operators 
of  wood  preserving  facilities. 


Estisiated  No.  of  Respondeats:  402. 

Estimated  Total  Annual  Burden  on 
Respondents:  10B.49S  hours. 

Freqoency  of  Collection:  On  occasion. 

Send  eoof»iner>t8  regarding  the  boriJen 
estimate,  or  any  other  aspect  of  the 
information  collection,  inchiding 
suggestions  tor  redticing  the  berden.  to: 

Sandy  Farmer,  \JS.  Environmental 
Protection  Agency.  Information  Policy 
Branch.  401  M  Street,  SW, 
Washington,  DC  20460 
and 

Troy  MiUier.  Office  of  Managestent  and 
Budget.  Office  of  Iniormation  and 
Reguiatory  Affairs,  725  17th  Street 
NW,  Washington.  DC  2053a 
Date*  famwry  17. 1991. 

Paul  Lapstey. 

Director.  Regulatory  Management  Drvtston. 

(FR  Doc  »1-179«  Filed  1-24-Bl:  8:45  am) 
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Environmental  Impact  Statements  and 
Regulationa;  AvailabUity  oi  EPA 
Comm&ita 

AvailebiKty  of  FP.A  comments 
prepared  January  7. 1991  Through 
January  11, 1991  prrrsuant  to  the 
EnvironmeTTtal  Review  Process  fERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102.f2](c)  of  the  Narionaf 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5076l 

An  explanation  of  tbe  ratuags  aswgned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  13. 1990  (55  FR  13949). 

Draft  ElSa 

ERP.'^'o.  D-BLNJ-HTOOOa-KS Ratis.g 
E02,  Kansas  Comprehensive  Resources 
ManageaieDt  Plan  (RMF),  Od  and  Gas 
Leasing  and  Development 
Implenaenlation,  Several  Counties,  KS. 

Summary.  EPA  believes  tins 
document  should  discuss  subsequent 
NEPA  analysis  that  will  be  provided 
when  the  applicatioo  la  permit  to  drill 
is  rcview»«d.  The  RMP/EIS  shouH 
address  other  regulatory  needs  required 
by  the  law  (eg.  Clean  Water  Act  Section 
404  autlwrizations)  and  document 
p.'oposed  mitigation  for  wetlands. 

ERP  No.  F-FHW-E4C734-CA  Rating 
E02,  Gecrgra  Transportation  Connectors 
Construction,  i-75  in  Bartow  County  to 
GA-3ri  Forsydi  County  and  1-2P  in 
Newton  County  to  GA^ie  Gwinnett 
County.  Funding.  Possibie  COE  section 
404  Permit  Bartow.  Cherokee.  Forsyth. 
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Newton,  Rockdale  and  Walton  Counties, 
CA. 

Summary:  ETA  has  concerns  over 
potential  destruction  of  a  large  acreage 
of  wetlands  and  requested  additional 
analysis  of  avoidance  and  mitigation 
options.  Additional  water  quality 
analysis  was  also  requested. 

ERP  No.  D-FF.W-E40735-AL  Rating 
EC2.  Corridor  X  Conrtruction,  U.S.  78 
Eight  Miles  West  of  Jasper  nedr  the 
Walker/jefferson  County  Line,  Funding. 
U.S.  Coast  Guard  Permit  and  COE 
section  404  Permit,  Walker  County,  AL. 

Summary.  EPA's  review  raised 
concerns  about  water  quality  stream 
channel,  wetland  and  upland  forest 
impacts.  Additional  information  is 
needed  on  impacts  to  aquatic  resources 
and  mitigation  to  offset  their  impacts. 

Final  EiSs 

ERP  No.  F-BLM-f6WT»-00  Grain 
District  Wilderness  Study  Areas 
(WSAs)  Wilderness  Recommendations, 
Designation  or  Nondeslgnation.  Oil 
Spring  Mtn.  Windy  Gulch,  Black  Mtn, 
Willow  Creek,  Skull  Creek,  Bull  Canyon. 
Troublesome/Platte  River  Contiguous 
WSAs.  White  River/Kremmling 
Resource  Areas,  )ackson,  Moffat,  and 
Rio  Blanco  Counties,  CO  and  Uintah 
County.  UT. 

Summary.  EPA  feels  the  draft 
comments  are  to  be  applicable  general 
guidelines  indicating  the  concerns  for 
future  actions  in  these  WSAs. 

Dated:  January  22.  1991. 
Richard  E.  Sandaraon, 
Director.  Office  of  Federal  Activities. 
(FR  Doc.  91-1800  Filed  1-Z+-91:  8:45  am] 

WLUNQCOOe  ISM-W-M 


(ER-FRL-3M0-1] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  lanuary  14, 1991  Through  January 
18. 1991  Pursuant  to  40  CFR  1506.9 

EIS  No.  910018.  FINAL  EIS.  AFS,  ID, 
Valbois  Destination  Resort  Village, 
Special  Use  Permit  and  Land/Resource 
Management  Plan  Amendments, 
Cascade  Lake,  Boise  National  Forest. 
Valley  County  ID,  Due:  February  19, 
1991.  Contact:  Greg  W.  Spangenberg 
(208)  364^104. 

This  EIS  was  inadvertantly  omitted 
from  the  1-18-91  Federal  Register  The 
official  30  NEPA  review  period  is 
calculated  from  1-18-91. 

EIS  No.  910019.  Draft  EIS.  AFS.  CA. 
Duncan/Sunflower  Timber  Sales. 


Implementation,  Duncan  Canyon.  Tahoe 
National  Forest,  Fcrecth.U  Ranger 
District.  Placer  County.  CA.  Due:  March 
11, 1991.  Contact:  Philip  G.  Tuma  (r."}) 
367-2224. 

EIS  No.  910020.  Final  EIS.  BOP.  NY. 
Brooklyn  Metropolitan  Detention 
Center.  Construction  and  Operation. 
New  York  City,  N\\  Due:  February  25. 
1991.  Contact;  William  J.  Patrick  (202) 
514—54 71. 

NIS  No.  910021.  Draft  EIS.  AFS.  MT, 
Bender-Retie  Timber  Sale  and  Road 
Construction/Reconstruction, 
Implementation.  Beaverhead  National 
Forest.  Wisdom  Ranger  District, 
Beaverhead  County,  MT.  Due:  March  11, 
1991,  Contact:  Philip  Kemp  (406)  683- 
3900. 

n.lS  No.  910022,  Final  FJS,  FRC,  OH. 
Summit  Pumped  Storage  Hydroelectric 
Project.  Construction.  Operation  and 
Maintenance,  License,  Summit  County, 
OH,  Due:  February  25, 1991,  Contact: 
Lee  Emery  (202)  219-2779. 

EIS  No.  910023.  Final  EIS.  AFS,  MT. 
South  Fork  Complex  Timber  Sales  Road 
Construction  and  Reconstruction. 
Implementation.  Lewis  and  Clark 
National  Forest.  Judith  Ranger  District, 
Judith  Basin  County.  MT,  Due:  March  11. 
1991.  Contact:  Jerome  E.  Dombrovske 
(406) 566-2292 

Amended  Notices 

EIS  No.  900442.  Draft  EIS.  GS.A.  VA. 
U.S.  Navy  Systems  Commands 
Consolidation,  Office  Complex 
Construction  and  Rehabilitation  at 
Seven  Sites  in  either  City  of  Alexandria 
or  Arlington  County.  VA  Due:  February 
18, 1991,  Contact:  Thomas  Sherman  (202) 
708-5891. 

Published  FR  12-7-90—  Review 
period  extended. 

Dated:  Januarj'  22, 1991. 
ilichard  E.  Sander»on. 
Director.  Office  of  Federal  Activities. 
[VR  Doc.  91-1799  Filed  1-24-ei;  &45  am) 

BIUJNO  CODE  «S«&-«(HM 


IOPTS-44562;  FRL  3873-41 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice.    

summary:  This  notice  announces  the 
receipt  of  test  data  on  methyl  ethyl 
ketoxime  (MEKO)  (CAS  No.  96-29-7) 
and  mercaptobenzothiazole  (MBT)  (CAS 
No.  149-30-4),  submitted  pursuant  to  a 
final  test  rule  under  the  Toxic 
Substances  Control  Act  (TSCA). 


Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
F.-543B,  4fll  M  St.,  SW.,  Washington.  DC 
20460,  (202)  554-141)4,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4ldl  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

I.  Te!>t  Data  Submissioas 

Test  data  for  MEKO  were  submitted 
by  the  Industrial  Health  Foundation. 
Iiii:..  pursuant  to  a  test  rule  at  40  CFR 
799.2700.  They  were  received  by  EPA  on 
December  31, 19&0.  The  submission 
describes  an  acute  in  vivo  cytogenetics 
assay  in  rats.  Health  effects  testing  is 
required  by  this  test  rule.  This  chemical 
is  used  primarily  as  a  nonreactive 
antiskinning  agent  in  aikyd  surface 
coating  and  paints.  It  is  also  used  as  a 
blocking  agent  for  isocyanafes  and 
siloxanes. 

Test  data  for  MBT  were  submitted  by 
the  Chemical  Manufacturers 
Association  on  behalf  of  the  test 
sponsors  and  pursuant  to  a  test  rule  at 
40  CFR  799.2475.  They  were  received  by 
EPA  on  December  31, 1930.  The 
submission  describes  a  two  generation 
reproduction  study  in  rats.  Health 
efiff  cts  testing  is  required  by  this  test 
rule.  This  chemical  is  used  as  a 
vulcanization  accelerator  in  tires. 

EPA  has  initiated  its  review  {.nd 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions 

11.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44562).  This  record  includes  copies  of  h',1 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Public  Docket 
Office.  Rm.  NF.-G004.  401  M  St.,  SW.. 
Washington.  DC  20460. 

Authority:  15  U.S.C  2603 
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Dated:  January  14. 1991. 

|anw»  B.  WiUia, 

Acting  Director.  Bxiatii^  Otemicot 

Assessment  Division.  Office  of  Toxic 
Substances. 

|FR  Doc.  91-1802  Filed  1-34-91;  8:45  am) 

BtLUNQ  COOC  SMO-eO-F 


(OPTS-5»a2;  Fra.3t75-t  J 

Toxfe  and  Hazardtow  Substances;  Test 
Market  Exemptfen  Appttcations 

AQENCY:  Environmental  Ptotecticm 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5{aJ  or  (bj  of  the 
Toxic  Substance  Control  Act  CTSCAJ  to 
permit  the  person  to  manufacture  or 
process  a  chemical  Cor  test  marketing 
purposes  under  section  5fh](lJ  of  TSCA. 
Pequiremenis  for  test  marketing 
exemption  (TME)  appHcatious.  whkh 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  m  the 
Federal  RegistBrcrf  May  13, 1963  (48  FR 
21722).  This  notice,  issoed  under  section 
5(h)(6)  of  TSCA,  annoances  reeefpt  of 
one  apf>Kcations  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  these  exemptions. 
DATES: 

Written  commeats  by: 

T91-7.  February  7, 1991. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-5929ir  and  the  specific 
TME  number  should  be  sent  tv. 
Docmnent  Prnceraing  Center  (TS-TSO), 
Ofr?ce  of  Toxic  Stibefances. 
Environmental  Protection  Agency,  4C1  M 
St..  SW,  Rm.  t-100.  Washington,  DC 
2046a  (202)  J82-3532. 
FOR  FURTHER  INFOMMATIOW  CONTACT 
Michael  M.  Staid.  DncUa, 
Environmental  Aaaistaace  Divisioi  |TS- 
799),  OiTre  of  Toxic  Substances. 
Environmer.rBi  Protection  Ageocj^.  Rm. 
EB-44,  401  M  St.,  SW.  Washington.  DC 
204Qa  1202)  554-1404.  TDD  (202)  554- 
0551. 

SUmCMCMTARV  INiONMATWN.  The 
following  notice  contains  iitfarraation 
extracted  from  the  Donconfidcsitia) 
version  of  tte  sobmiasian  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  BaieonfideBtial 
docuBient  is  available  in  the  TSCA 
Public  Docket  Office  NE-C004  at  the 
above  address  betu  eea  8  ajn.  and  noon 


and  1  p.m.  and  4  p.au  Monday  tlwoa^ 
Friday,  cxdvding  kgai  bebdaya. 

T91-7 

Ciooe  of  Review  Period  Fetaraary  21, 
1991. 

Manufacturer.  Confidential 

Chemhcol.  (G)  Polyether  akohd. 

Use/Productioa.  [G]  Gasoline 
additive.  Prod,  range:  ConfideisiiaL 

Dated:  (nBuary  laaOSI. 
Sieve*  NBwbwfRinn, 
A ctiDg  Director.  /nfonnoti*m  Maacgement 
Division.  Off  ire  of  Toxic  Suiietances. 

[FR  D«ic  91-1803  Filed  V-24-ai  ft4S  am) 


I OPTS-59902;  rm.  aC7C-3) 

Toxic  and  Hazardous  Sutostancaa; 
Certain  Chemteala  Pramamrtacluf 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  oMitaSactwe 
or  import  a  new  chemical  substance  to 
subai^  a  premasuiactuie  notice  fFMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  ptiWislfed  in 
the  Federal  Renter  of  May  la.  1983  (4a 
FR  21722).  b>  the  Federal  Raciatar  of 
Noven\ber  11, 19a4.  (48  FR  46066]  (40 
CFR  723J:50J.  EPA  published  a  rule 
whii  h  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  socb 
polymers  are  reviewed  by  EPA  wthin  21 
days  of  receipt.  This  notice  annoHnces 
receipt  of  4  stich  PMJ*{s)  and  provides  a 
summary  of  each. 
DATES:  Ckise  of  review  periods: 

Y  81-66,     December  31,  IffXH 

Y  91-68.     January  2, 1991. 

Y  9fl-74.     laaaaiy  29. 19S1 . 
y  91-75,    January  28. 1991 . 

FOR  FUNTNEN  MTONMaTION  CONTACT: 
MichaeJ  M  «ahk  Dtrector. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toocic  Substances. 
Environmental  ProlectioD  Agency.  Rm. 
F.-545.  401  M  St..  SW..  Washingtorv.  DC 
20«eOi.  (2t£)  554-14dt.  TIH}  (202)  U4- 
0551. 

supplementary  informatnmc  The 
foilow^ing  notice  contadna  infomMtion 
extracted  from  tbe  BoaconRdentia) 
version  of  the  submissjon  provided  by 
the  namrfactarer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidmtia) 


docuateat  is  avaiiabie  ia  tlie  TSCA 
Public  Docket  Office,  NB-G004  at  the 
above  address  between  •  ajb.  and  aoon 
and  1  p.aa.  and  4  pjm..  Monday  throagil 
Friday,  excluding  legal  boMays. 

V  01-sa 

Manufacturer.  ConfidentiaL 
CitemttcoL  fG)  Polyester  potyvrcthaoe 
Use/Producboa.  fS)  Potyinerie  coating 

for  leather,  wood  metal.  Prod,  range: 

300.000-MD.(nO  kg/yr. 

v»i-«s 

Manufacturer  Confidential. 

Chemical.  (G)  Linoleic  acid,  tall  oil 
fatty  acids,  cycloboxylic  acids,  aromatic 
mono  and  dicarfooxyhc  acids,  aliphatic 
polyols  alkyd. 

Use/Product'on.  (G]  Water  reducible 
resin  for  coatings.  Proid.  range: 
Confidential. 

V  ai-T* 

Mam^octurer.  Cook  Compositjes  and 
Polymeta. 

Chemical.  (G)  Unaataraled  po^eater. 

Use/Production.  (S)  Pigmented  »- 
mold  gel  coat.  Prod,  range.  7S.aaO- 
20aj000  k^^yT. 

V  ai-TS 

Importer.  Ptioenix  Systems 
International.  Ltd. 

Chemical.  (G)  .Alkyd  resin,  silicone 
modified. 

Vse/Prcydvclicm.  (S)  Conformal 
coating  for  electronic  assembles.  Import 
range:  70O-5.00O  kg/yr. 

Dated:  Januar>  18. 1991. 
Steve  NewbuTf-Rinn, 
Acting  Director,  InfomoLoa  UafsagexsieiU 
Division.  Office  of  Toxic  Substances. 

[FR  Doc  9T-1804  Filed  1-24-81. 445  am) 
BIUJNO  coot  I 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-«90-OR) 


Ateb—ta;  Ai— wdwiwit  to  Node*  of  • 
Ma)or  Disastar  Daclandofi 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice^ 

SUMMARY:  Th>8  n€>tice  amends  the  notice 
of  a  major  disaster  for  the  Slate  of 
Alabama  (FEMA-890-DR).  dated 
January  4. 1991,  and  related 
determinations. 
n«TtOC  January  16. 1991. 
FOR  FURTNCR  INFONMATIOW  CONTACT 
Neva  K.  EBiolt.  Diaaster  Assistance 
Programs,  Federal  Emergency 
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Management  Agency,  Washington.  DC 

20472  (202)  646-3614. 

NOnct:  Notice  is  hereby  given  that  the 

incident  period  for  this  disaster  is  closed 

effective  January  18, 1991. 

(Catalog  of  Federal  Domestic  Assistance  No. 

B3.51&  OiMster  Assistance  ) 

Grant  C  Pstenon. 

Associate  Director.  State  and  Local  Programs 

and  Support.  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-1771  Filed  1-24-91:  B;45  amj 

MLUNO  COM  (71l-Q>-« 


[FEMA-nO-ORI 

Aiabwna;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
Acnoic  Notice. 


;  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alabama  (FEMA-890-DR),  dated 
January  4, 1991.  and  related 
determinations. 
OATCO  January  9. 1991. 
FOR  nmTHCR  INFOfUIATION  CONTACT 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Man^ement  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOncc:  The  notice  of  a  major  disaster 
for  the  State  of  Alabama,  dated  January 
4. 1991.  is  hereby  amended  to  include 
the  following  areas  determined  to  have 
been  adversely  a^ected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
January  4. 1991: 

Marshall  County  for  Individual  Assistance 
and  Public  Assistance;  and 

Limestone  County  for  Individual 
Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
63.516.  Disaster  Assistance.) 
Grant  C  P«tat«oo. 

Associate  Director.  State  and  Local  Programs 
and  Support  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-1772  Filed  1-24-fll;  8:45  am\ 
■LUNQ  COM  tris-oa-M 


[FEMA-«91-0R] 

Indiana;  Amendment  to  Notice  of  a 
Ma)or  Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMAMV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-891-DR),  dated  January 
5, 1991.  and  related  determinations. 


dated:  January  14.  1991. 

FOR  FURTHER  tNFORtNATION  CONTACT 

Neva  K  Elliott,  Disaster  Assistance 
Programs.  Federal  Emergency  Agency, 
Washington,  DC  20472  (202)  646-3614. 
notice:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  Januarj'  5, 
1991,  is  hereby  amended  to  include 
Public  Assistance  in  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
January  5, 1991: 

The  counties  of  Adams,  Allen.  Brown. 
Clark.  De«rt)om.  Frankim.  Greene,  Hamilton. 
Howard.  Knox.  Marion.  Montgomc-y. 
Morgan.  Parke,  Pulaski.  Rush.  Vermillion,  and 
Vigo  for  Public  Assistance.  (Previously 
designated  for  Individual  Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C.  Peterson. 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-1774  Filed  1-24-91;  8:45  am] 

MUJMO  COM  C71»-0I-4I 


[FEMA-S91-0R1 

Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQENCV:  Federal  Emergency 

Management  Agency. 

action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-691-DR),  dated  January 
5. 1991.  and  related  determinations 
dated:  January  12. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  January  5, 
1991,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5, 1991: 

The  counties  of  Boone,  Floyd.  Hancock. 
Harrison,  jeffersoa  and  Starke  for  Individual 
Assistance 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Grant  C  Pstertoo. 

Associate  Director  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
(FR  Doc  91-1775  Filed  1-24-91:  8:45  am) 

nUJNO  COM  •71«-«»-M 


(FEMA-S91-DR1 

Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency, 

ACTION:  Notice.  

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Stale  of 
Indiana  (FEMA-891-DR),  dated  January 
5. 1991,  and  related  determinations. 
dated:  January :?,  1991. 
FOR  FURTHER  INFORMATION  CONTACr. 
Neva  K.  Elliott.  Disaster  Assistance 
I^ograms,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  Stale  of  Indiana,  dated  January  5, 
1991,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5, 1991: 

Steuben  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C  Peterson. 

Associate  Director,  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-1776  Filed  1-24-91:  8:45  am) 
BILUNQ  COM  STIKOI-M 


[FEMA-891-OR1 

Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AOENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-a91-DR),  dated  January 
5, 1991,  and  related  determinations. 
DATED:  January  10  1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  January  5. 
1991.  Is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5. 1991: 

The  counties  of  Adams,  Blackford.  Clark. 
De  Kalb,  Elkhart,  Fulton.  GIbsoa  Henry. 
Huntington.  Jay.  Knox.  Kosciusko,  Marshall 
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Miami.  Monroe,  Newton,  Pike,  Porter,  Posey, 

Pulaski,  St.  Joseph,  Sullivan,  Tipton. 

Vanderburgh,  Vermillion,  and  Vigo  for 

individual  assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83  516,  Disaster  Assistance.) 

Grant  C,  Peterson. 

Associate  Director.  State  and  Local  Programs 

and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-1777  Filed  1-24-91;  8:45  am] 

■ILUNO  COM  671S-02M 


[FEMA-885-DR) 

Indiana;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  F.mergency 
Management  Agency. 
ACTION:  Notice. 


SUMMARY;  This  notice  amends  the  notice 
of  a  ma  or  disaster  for  the  State  of 
Indiana  [FEMA-885-DR),  dated 
December  6, 1990,  and  related 
determinations, 
DATED:  January  14, 1991, 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K,  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 
notice:  The  notice  of  a  major  disaster 
for  the  State  of  Indiana,  dated  December 
6, 1990,  is  hereby  amended  to  include 
Public  Assistance  in  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster 
by  the  President  in  his  declaration  of 
December  8, 1990: 

Lake  County  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 

Grant  C.  Peterson. 

Associate  Director.  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-1778  Filed  1-24-91;  8:45  am] 

BIU.ING  COM  671I-0^4I 


(FEMA-888-DR] 

Mississippi;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  (FEMA-888-DR),  dated 
January  3, 1991,  and  related 
determinations, 
dated:  January  14, 1991, 


FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  [202]  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Mississippi,  dated 
January  3, 1991,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January  3. 
1991: 

Simpson  County  for  Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C.  Peterson. 

As,.-uciate  Director  State  and  Local  Programs 
and  Support.  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-1779  Filed  1-24-91;  8:45  am) 

BILUNG  COM  e71»-02-H 

[FEMA-892-DR] 

Federated  States  of  Micronesia;  Notice 
of  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 

Management  Agency. 

action:  Notice^ ^ 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Federated  States  of 
Micronesia  (FEMA-892-DR).  dated 
January  17. 1991,  and  related 
determinations. 
dated:  January  17, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  648-3614, 
notice:  Notice  is  hereby  given  that,  in  a 
letter  dated  January  17, 1991,  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T, 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  sag.. 
Public  Law  93-288,  as  amended  by 
Pubhc  Law  100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Federated  States  of 
Micronesia,  resulting  from  Typhoon  Russ  on 
December  16-17, 1990,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  d:sa8ter 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act  ("the  Stafford  Act").  1,  therefore,  declare 
that  such  a  major  disaster  exists  in  the 
Federated  States  of  Micronesia, 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  cos's. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assi-stance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  John  D  Swanson  of  the 
Federal  Emergenc\  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Federated  States  of 
Micronesia  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

Pohnpei  States  for  Individual  Assistance 
and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Wallace  E.  Sticlaiey. 

Director.  Federal  Emergency  Management 
Agency. 

[FR  Doc.  91-1773  Filed  1-24-91;  8:45  am] 
BiLUNO  COM  sris-oa 


[FEMA-888-DR1 

Mississippi;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  fFEMA-888-DR).  dated 
January  3, 1991,  and  rela'ed  i 

determinations.  "^ 

dated:  January  10, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disas'.er  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614, 
notice:  The  notice  of  a  major  disaster 
for  the  State  of  Mississippi,  dated 
January  3, 1991,  is  hereby  amerded  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
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President  in  his  declaration  of  lanuary  3. 
1901: 

Harriaon  County  for  Individual  Asswtdnce 
only. 

(Catalog  of  Fedoral  Domestic  Assistance  No. 
83.510.  Dwaster  Assiatancej 

Grani  C  Pstenon. 

Associate  Director.  State  and  Local  Prm^rams 
and  Support.  Federal  Emergency 
Management  Agency 

[FR  Doc.  91-1780  Rled  1-24-91:  B:45  am] 

MLUNQ  COOf  Cri^-OI-ll 

[FEMA-««$-ORl 

Mississippi;  Amendment  to  Notice  of  a 
U^or  Disaster  Oedarstion 

AQENCY:  Federal  Emergency 
Management  Agency. 
AcnOM:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Mississippi  (FEMA-888-DR),  dated 

January  3, 1991.  and  related 

determinations. 

OATCO:  January  14, 1991. 

TOR  PURTHCR  INFORMATION  CONTACT 

Neva  iC  Elliott.  Disaster  Assistance 

Programs,  Federal  Emergency 

Management  Agency.  Washington,  DC 

20472  (202)  646-3614. 

NOTICC:  The  notice  is  hereby  given  that 

the  incident  period  for  this  disaster  is 

closed  effective  January  14. 1991. 

(Catalog  of  Federal  Domestic  Assistance  No. 
S3.516,  Disaster  Assistance] 
Gnnt  C  Petanoa, 

Associate  Director.  State  and  Local  Programs 
and  Support  Federal  Emergency 
Management  Agency. 

[FR  Doc.  &1-1781  Filed  1-24-91;  8:45  am) 
■HxaM  COM  sris-oa-ii 

[FEMA-«8»-0R] 

Tennessee;  Amendment  to  Notice  of  a 
Ma)or  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency 
action:  Notice. 

summary:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of 

Tennessee  (FEMA-88e-DR),  dated 

January  4, 1991.  and  related 

determinations. 

DATED:  January  10. 1991. 

FOR  PURTNIR  INFORMATION  CONTACT. 

Neva  K.  Eliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202)  646-3814. 


notice:  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee,  dated 
January-  4. 1991,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January  4. 
1991: 

The  counties  of  Coffee.  Jackson,  and 
Morgan  for  Individual  Assistance  and  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No 
83  516.  Disaster  Assistance.) 
Grant  C.  Pateraoo. 

A:isociate  Director.  Slate  artd  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
jFR  Doc.  91-1782  Filed  1-24-91:  8:45  am) 
■lUJNO  COOC  tris-OMt 


Management  Agency. 
action:  Notice. 


(FEMA-889-OR1 

Tennessee;  Amendment  to  Notice  of  a 
(Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-889-DR).  dated 
January  4. 1991.  and  related 
determinations. 
DATED:  January  12, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee,  dated 
January  4, 1991.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January  4, 
1991: 

The  counties  of  Anderson  and  Bedford  for 
Individual  Assistance 

(Catalog  of  Federal  Domestic  .Assistance  No. 
83.516.  Disaster  Assistance.) 
Grant  C  Petarsoo. 

Associate  Director  State  and  Local  Programs 
and  Support  Federal  Emergency 
Management  Agency. 
(FR  Doc  91-1783  Filed  1-24-91:  8:45  am] 

BILUNG  COOC  STIt-OI-ll 

(FEMA-S89-OR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AOENCr  Federal  Emergency 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-889-DR),  dated 
January  4, 1991,  and  related 
determinations. 

dated:  January  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 

NOTICE:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  January  14. 1991. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.518.  Disaster  Assistance.) 

Graat  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support  Federal  Emergency 

Management  Agency. 

[FR  Doc.  91-1784  Filed  1-24-91;  &45  am] 

BILUNO  COOC  t71«-03-« 


(FEMA-S89-DR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-889-DR),  dated 
January  4. 1991.  and  related 
determinations. 

DATED:  January  16, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee,  dated 
January  4, 1991.  is  hei;eby  amended  to 
include  the  fo)]owing  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January  4. 
1991: 

Polk  County  for  Individual  Assistance  and 
Public  Assistance: 

The  counties  of  Lauderdale  and  Roane  for 
Individual  Assistance  only;  and 

The  counties  of  Dyer  and  Obion  for  Public 
Assistance.  (Previously  designated  for 
Individual  Assistance.) 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-1785  Filed  1-24-91;  8:45  am] 

•ILUNQ  COOC  t71(-01-M 

[FEMA-889-DR] 

Tennessee;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Tennessee  (FEMA-889-DR}.  dated 
January  4, 1991,  and  related 
determinations. 
DATED:  January  7. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472  (202)  646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  State  of  Tennessee,  dated 
January  4, 1991.  is  hereby  amended  to 
add  Public  Assistance  and  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaaster  by  the  President  in  his 
declaration  of  January  4, 1991: 

The  counties  of  Bledsoe,  Cumberland, 
Fentress,  Van  Buren,  and  Warren  for 
Individual  Assistance  and  Public  Assistance: 
and 

The  counties  of  Franklin,  Lincoln,  Marion, 
and  Rhea  for  Public  Assistance  (previously 
designated  for  Individual  Assistance). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Grant  C.  Peterson, 

Associate  Director.  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
(FR  Doc.  91-1786  Filed  1-24-91;  8:45  am] 

BILUNa  CODE  t71S-02-M 

[FEMA-883-DR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice, 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington  (FEMA-fl83-DR),  dated 
November  26, 1990.  and  related 
determinations. 


dated:  January  15, 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3614. 
notice:  The  notice  of  a  major  disaster 
for  the  State  of  Washington,  dated 
November  26, 1990,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
November  26, 1990: 

Kitsap  County  for  Public  Assistance. 
(Previously  designated  for  Individual 
Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Grant  C.  Peterson. 

Associate  Director  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 
[FR  Doc.  91-1787  Filed  1-24-91;  8:45  am) 

BILUIM  COOC  e71S-02-«l 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Implementation  of  the  Administrative 
Dispute  Resolution  Act,  Public  l^w 
101>552 

action:  Notice  of  ser\'ices:  procedure 

for  requesting  assistance. 

summary:  On  November  15, 1990,  the 
F'resident  signed  into  law  H.R.  2497,  the 
Administrative  Dispute  Resolution  Act 
(Pub.  L.  101-552).  The  purpose  of  this 
Act  i£  '  3  encourage  Federal  agencies  to 
use  various  settJement  techniques 
including  mediation,  to  resolve  disputes 
prior  to  litigation  before  an 
administrative  or  other  tribunal. 

The  scope  of  the  Act  encompasses  a 
broad  range  of  programs.  Including 
disputes  arising  out  of  rulemalcing. 
adjudication,  licensing,  investigations, 
contracts  and  grants.  Under  the  Act, 
Federal  agencies  are  required  to  (1) 
designate  a  senior  official  as  dispute 
resolution  specialist,  (2)  provide  training 
for  this  specialist,  and  for  other 
employees  involved  in  dispute 
resolution  activities.  (3)  adopt  a  dispute 
resolution  policy — in  consultation  with 
the  Administrative  Conference  of  the 
United  States  and  the  Federal  Mediation 
and  Conciliation  Ser\'ice,  and  (4)  review 
the  language  used  in  its  contracts,  grants 
and  other  agreements,  to  determine  if 
the  language  needs  to  be  changed  to 
provide  for  dispute  resolution 
procedures. 

Under  the  Act.  FMCS  may  provide  its 
services  to  Federal  agencies  to  aid  in  the 


resolution  of  disputes.  These  services 
include  consultation  concerning  dispute 
resolution  policies  and  programs, 
training  in  skills  and  procedures 
employed  in  dispute  resolution,  and 
furnishing  persons  to  provide  mediation 
for  various  disputes. 

In  order  to  obtain  FMCS  services,  or 
further  information,  inquiries  should  be 
addressed  to:  John  A.  Wagner,  Director. 
Field  Services  and  Training,  Federal 
Mediation  and  Conciliation  Ser\'ice, 
2100  K  Street,  NW.,  Washington,  DC 
20427  (202-653-2055). 

Dated:  (anuary  22. 1991. 
Bernard  E.  OeLury, 
Director 

[FR  Doc.  91-1813  Filed  1-24-91:  8:45  am) 
BIUJNO  COOC  S372-«1-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committee  Meetings  in 
February-March 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration.  HHS. 
action:  Correction  of  meeting  notice. 


summary:  Public  notice  was  given  in  the 
Federal  Register  on  January  11. 1991, 
Volume  56,  No.  8.  on  page  1194,  that  the 
Biochemistry  Research  Subcommittee  of 
the  Drug  Abuse  Biomedical  Research 
Review  Committee,  NIDA,  would  neet 
on  February  12.  The  Committee  will 
meet  February  12-14  On  February  12 
the  meeting  will  be  open  from  8:30-9 
a.m.;  the  remainder  of  the  meeting  will 
be  closed. 

Dated  januan,  18.  1991. 
Peggy  W.  CocloilL 

Committee  Management  Officer,  Alcohol, 
Drug  .^buse,  and  Mental  Health 
.Administration. 

[FR  Doc.  91-1714  Filed  1-24-91:  8:45  am) 
BILUMG  COOC  4iao-20-M 


Food  and  Drug  Administration 

[Docket  No.  90N-0332] 

Fraud.  Material  False  Statements, 
Bribery,  and  Illegal  Gratuities; 
Extension  of  Comment  Period 

agency:  Food  and  Drug  Administration, 

HHS, 

action:  Notice;  extension  of  comment 

period.  


summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 


BEST  COPY  AVAILABLE 
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February  21, 1991.  the  comment  period 
for  the  proposed  policy  that  describes 
the  regulatory  approach  FDA  intends  to 
take  regarding  applicants  that  seek  to 
subvert  the  agency's  review  and 
approval  of  market  applications  for 
example,  new  and  generic  drug 
applications,  biological  product  license 
applications,  new  animal  drug 
applications,  device  product  market 
applications,  food  additive  petitions. 
The  proposed  policy  also  outlines 
corrective  actions  by  which  applicants 
may  seek  to  restore  FDA's  confidence  in 
their  integrity  and  permit  agency 
approval  of  their  market  applications. 
This  document  extends  for  30  days  the 
time  for  submission  of  comments  on  the 
proposed  policy. 

DATES:  Comments  by  February  21,  1991 
Aooncsscs:  Submit  written  comments 
on  the  proposed  policy  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  Rm  4-62,  5600 
Fishers  Lane.  RockviUe,  MD  20857 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  will  be  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

FOII  niflTHER  INFORMATION  CONTACT 

Mischelle  B.  Ledet.  Division  of 
Compliance  Policy  (HFC-230).  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville.  MD  20657,  301-443-15ai. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  December  21,  1990 
(55  FR  52323),  FDA  published  a 
proposed  policy  that  outlines  corrective 
actions  by  which  manufacturers  may 
seek  to  restore  integrity  in  the  conduct 
of  their  business  and  permit  substantive 
review  and  approval  by  the  agency  of 
their  market  applications.  The  agency's 
actions,  and  the  corrective  actions  that 
firms  will  be  expected  to  lake,  will  be 
tailored  to  the  facts  and  circumstances 
of  particular  cases.  In  addition  to 
regulatory  mechanisms  that  are  already 
in  place,  the  proposed  policy  describes  a 
new  compliance  policy  with  regard  to 
applications  that  may  be  affected  by 
acts  of  fraud,  material  false  statements, 
bribery,  or  illegal  gratuities,  as  well  as 
applications  found  to  contain  fraudulent 
informatioa  The  proposal  gave 
interested  persons  an  opportunity  to 
submit  written  comments  for  30  days  (by 
January  22. 1991). 

In  response  to  the  proposed  policy, 
the  Pharmaceutical  Manufacturers 
Association  (PMA),  the  National 
Association  of  Pharmaceutical 
Manufacturers  (NAPM).  the  Health 


Industry  Manufacturers  Association 
(MIMA),  and  the  Nonprescription  Drug 
Manufacturers  Association  (NDMA) 
requested  a  30-day  extension  of  the 
comment  period.  These  trade 
associations  represent  drug  and  medical 
device  manufacturers  that  have  a 
substantial  interest  in  the  proposed 
policy.  In  its  request  for  an  extension, 
PMA  noted  that,  because  the  30-day 
comment  period  on  the  proposed  policy 
spanned  the  year  end  holiday  season 
during  which  many  PMA  companies 
provided  extended  leave,  or  closed 
facilities,  additional  time  was  needed  to 
prepare  meaningful  and  comprehensive 
comments  for  submission  to  FDA. 
NAPM  noted  that  the  proposed  policy 
was  circulated  and  discussed  at  its 
annual  meeting,  which  was  held  during 
the  week  of  [anuary  14, 1991,  and 
additional  time  was  needed  to  prepare 
comments  resulting  from  that  meeting. 
HIMA  and  NDMA  stated  the  comment 
period  included  the  December  holiday 
season  and  that  many  members  have 
been  unable  to  comment. 

FDA  has  carefully  considered  these 
requests  and  has  determined  that  the 
comment  period  should  be  extended  to 
provide  a  full  opportunity  for  meaningful 
comment  Accordingly,  the  comment 
period  for  submissions  by  any  interested 
person  is  extended  to  February  21.  1991. 
Interfsted  persons  may,  on  or  before 
February  21,  1991.  submit  written 
comments  regarding  this  proposal  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Although  the 
agency  has  decided  to  provide  notice 
and  an  opportunity  for  comment  by 
interested  parties  prior  to 
implementation  of  the  policy,  the  agency 
does  not  regard  the  proposed 
compliance  policy  as  a  rule.  The  policy, 
as  proposed,  does  not  contain  any 
requirement  that  would  be  binding  on 
either  the  agency  or  the  regulated 
industry. 

Dated  January  18. 1991 
Ronaid  G.  CheMnora, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  91-1718  Filed  1-22-91;  11:01  am] 

MLUNQ  COOf  41«e-*1-ll 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  February  1991: 

Nanw:  Council  on  Graduate  Medical 
F.ducation. 

Time:  February  12, 1991.  8:15  a.m.-9;45 
a.m. 

Place:  Conference  Room  P,  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
Open  for  entire  meeting. 
Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and 
to  the  Committees  on  Labor  and  Human 
Resources,  and  Finance  of  the  Senate 
and  the  Committees  on  Energy  and 
Commerce  and  Ways  and  Means  of  the 
House  of  Representatives,  with  respect 
to  (A)  the  supply  and  distribution  o'' 
physicans  in  the  United  States:  (B) 
current  and  future  shortages  of 
physicians  in  medical  and  surgical 
specialties  and  subspecialties;  (C)  issues 
relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies 
regarding  (A),  (B).  and  (C)  above;  (E) 
appropriate  efforts  to  be  carried  out  by 
medical  and  osteopathic  schools,  public 
and  private  hospitals  and  accrediting 
bodies  regarding  matters  in  (A),  (B).  and 
(C)  above:  (F)  deficiencies  in  the  needs 
for  improvements  in,  existing  data  bases 
concerning  supply  and  distribution  of, 
and  training  programs  for  physicians  in 
the  United  States. 

Agenda:  The  plenary  Council  will 
meet  briefly  in  the  morning  to  discuss 
revised  action  plans  for  development  of 
the  Third  Report  of  the  Council. 
Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Carol  Gleich.  Ph.D.,  Executive 
Secretary,  Council  on  Graduate  Medical 
Education,  Health  Resources  and 
Services  Administration,  room  4C-25, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)443-6190. 
•         •         •        •         • 

Name:  Subcommittee  on  Medical 
Education  Programs  and  Financing  of 
the  Council  on  Graduate  Medical 
F.ducation. 

Time:  February  12, 1991, 10  a.m.-5 
p.m. 

Place:  Chesapeake  Room,  Parklawn 
Conference  Center,  5600  Fishers  Lane. 
Rockville.  MD  20857,  and 

Time:  February  13, 1991,  8:15  a.m.-3 
p.m. 
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Place:  Crown  Plaza,  Holiday  Inn, 
Randolph  Room.  1750  Rockville  Pike. 
Rockville,  Maryland  20857. 

Open  for  entire  meeting. 

Purpose:  Tlje  subcommittee  identifies 
the  issues  and  problems  in  current 
methods  of  financing  and  support. 
Assesses  the  implications  of  alternative 
financing  policies  on  medical  education 
programs,  service  delivery,  cost 
containment,  physician  supply  * 
distribution,  and  shortages  and  excesses 
of  physicians. 

Analyies  existing  information  and 
data  on  current  and  alternative  medical 
education  programs  of  hospitals,  schools 
of  medicine  and  osteopathy,  and 
accrediting  bodies;  federal  policies 
regarding  medical  education  programs; 
and  their  impact  on  the  supply  and 
distribution  of  physicians. 

Agenda:  {\)  The  Subcommittee  will 
receive  and  discuss  presentations  by 
representatives  of  the  Macy  Foundation, 
Robert  Wood  Johnson  Foundation,  Pew 
Charitable  Trusts,  and  Kellogg 
Foundation  on  initiatives  for  medical 
education  reform  which  they  support  at 
individual  medical  schools.  Reactor 
comments  for  furfter  discussion  will  be 
provided  by  the  Liaison  Committee  for 
Medical  Education,  the  Department  of 
Veterans  Affairs,  and  the  Accreditation 
Council  for  Graduate  Medical 
Educatioa. 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  F.  Lawrence  Clare,  M.D,, 
Principal  Liaison,  or  Dona  Harris,  Ph.D., 
Scholar-in-Residence,  Division  of 
Medicine.  Bureau  of  Health  Professions, 
room  4C-25,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  Maryland  20857 
Telephone  (301)  443-6326. 
•        •        *        *         t 

Name:  Subcommittee  on  Physician 
Manpower  of  the  Council  on  Graduate 
Medical  Education. 

Time:  February  12. 1991, 10  a.m.-4  JO 
p.m. 

Place:  Conference  Room  L,  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857.  and 

Time:  February  13, 1991,  8:30  a.m.- 
12:45  p.m. 

Place:  Crown  Plaza,  Holiday  Inn, 
Presidential  IL  Conference  room,  1750 
Rockville  Pike.  Rockville,  Maryland 
20857. 

Open  for  entire  meeting. 

Purpo8e:'t^t  subcommittee  reviews 
and  analyzes  currently  applicable 
studies  of  under  and  oversuppiy  of 
physician  manpower  giving  spenia' 
attention  to  number  and  distribution  of 
specialists,  prtmsry  care  phvwcian*  aw^ 
residents.  It  aliw  w  concerned  w.rti 
studies  and  recommendations  re«arrti!K 


the  number  of  undergraduate  medical 
students  as  well  as  the  need  for 
improving  physician  manpower  data. 

Agenda:  Presentations  of  invited 
specialties  on  their  assessments  of 
adequacy  of  physician  supply  for  their 
specialties,  as  well  as  their  comments 
on  draft  report  of  ABT  Associates  on  a 
reexamination  of  the  adequacy  of 
physician  supply  for  selected  specialties 
made  by  the  Graduate  Medical 
Education  National  Advisory 
Committee.  Review  of  preliminar>' 
conclusions/recommendations  on  the 
geographic  distribution  of  physician 
manpower.  Discussion  of  future 
activities  of  the  Subcommittee. 

Anyone  requiring  information 
regarding  the  subject  Subcommittee 
should  contact  Jerald  M.  Katzoff, 
Subcommittee  Principal  Staff  Liaison. 
Division  of  Medicine,  Bureau  of  Health 
Professions,  room  4C-18,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857  Telephone  (301)  443- 

6326. 

•         *         •         •         • 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  22. 1991. 
|acki«  E.  Baum, 

Advisor^'  Committee  Management  Officer. 

HRSA. 

(FR  Doc.  91-1715  Piled  1-24-91:  8:45  am] 

BUXING  CODE  «1(»-1»-ll 


SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 19BS 
court  order  in  Nabonal  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  «^-2503-OG  (D.D.C)  HUD  publishes 
a  Notice,  on  a  weekly  basis,  identifying 
unutilized  and  underutiltzed  Federal 
buildings  and  real  property  determined 
by  HUD  to  be  suitable  for  use  for 
facilities  to  assist  the  homeless.  Today's 
Notice  is  for  the  purpose  of  announcing 
that  no  additional  properties  have  been 
determined  suitable  this  week. 

Dated  January  18, 1991 
Paul  Roitmao  Bardack, 
Depty  Assistant  Secretary  for  Economic 
Development. 
[FR  Doc  91-1679  Filed  1-24-91;  8:45  am) 

MLUMG  COK  4210-2S-M 


DEPAFrrHENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-91-1917;  FR-2934-N-091 

Federal  Property  Suitable  as  Facimes 
To  Assist  tt>e  Homeless 

AQENCV:  Office  of  the  Assistant 
Secretarj'  for  Community  Plarming  and 
Development,  HUD. 
ACTION:  Notice^ 

SUMMARY:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  25. 199L 
ADDRESSES:  FoT  further  information, 
contact  James  Forsberg,  Department  of 
Housing  and  Urban  Development.  Room 
7262, 451  Seventh  Street  SW., 
Washington.  DC  20410:  telephone  (202) 
708-4300:  TDD  numt>er  for  the  heannfh 
and  soeerb-imnaired  (2021 70ft-2S6S 
iTnesp  iptepnone  numpers  are  not  tolt 


Office  of  tt%9  Gef»eral  Counsel 

(Docket  Ho.  D-S1-S41:  FW-2SS9) 

Rcdetegation  of  Authority  Under  the 
Fair  Housing  Act 

AGENCY:  Office  of  the  Genera!  Counsel. 

HUD. 

ACTION:  Notice  of  redelegation  of 

authority.  


summary:  In  this  notice  the  General 
Counsel  is  redelegating  authority  with 
regard  to  the  processing  of  fair  housing 
complaints,  under  24  CFR  103.400, 
concurrently  to  the  ten  Regional  Counsel 
and  to  the  Associate  General  Counsel 
for  Equal  Opportunity  and 
Administrative  Law  and  the  Assistant 
General  Counsel  for  Fair  Housing. 
EFFECTIVE  DATE;  January  28. 1991. 
FOR  FURTHER  »»F0RMAT»ON  CONTACT 
David  Enzel,  Fair  Housing  Division. 
Office  of  the  General  Counsel,  room 
9238,  Department  of  Housing  and  Urban 
Development.  Washington,  DC  204ia 
Tel^bone  (202)  706-0570.  (This  is  not  a 
toll-free  number.)  The  toll-free  TDD 
aumber  for  hearing  impaired  persons  is 
1-800-543-8294. 

SUPPIEMOTTARY  INFORMATION:  24  CFR 
part  103  contains  the  Department's 
regulations  governing  the  processing  of 
complaints  filed  under  the  Fair  Housmg 
Act.  By  final  rule  published  December 
28, 1990  (55  FR  53283),  HUD  revised  24 
CFTt  103.300(a)  which  governs  the 
issuance  of  reasonable  cause 
determinations.  Under  the  revised  rule, 
the  Assistant  Secretary  for  Fan  Housing 
and  Equal  Opportunity  will  refer  to  the 
General  Counsel  all  complaints  where 
the  Assistant  Secretary,  based  on  the 
facts,  believes  that  a  dtsrnminatory 
nousiHB  practice  nac  occurreo  of  "• 
.iCHMii  «o  occur  Au  otfler  *..d*c^  «•»!  oe 
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dismissed  by  the  Assistant  Secretary 
under  24  CFR  103.400(a)(1).  Where  a 
referral  is  made,  the  General  Counsel 
will  either  (1)  Issue  A  reasonable  cause 
determination  and  a  charge  (24  CFR 
103.400(a)(2)(i));  (2)  issue  a  no 
reasonable  cause  determination  and  a 
dismissal  (24  CFR  103.400(a)(2)(ii)):  or  (3) 
refer  the  matter  to  the  Department  of 
Justice  if  the  complaint  involves  the 
legality  of  a  local  zoning  or  land  use  law 
or  ordinance. 

In  this  notice  of  redelegation  of 
authority,  the  General  Counsel  is 
redelegating  to  the  Regional  Counsel  of 
the  ten  HUD  regions  the  authority 
referred  to  above  under  24  CFR  103.400, 
except  authority  regarding  complaints 
involving  complex  facts  or  novel  issues 
of  law  or  the  legality  of  local  zoning  or 
land  use  laws  or  ordinances.  The 
General  Counsel  also  redelegates 
concurrently  to  the  Associate  General 
Counsel  for  Equal  Opport'jnity  and 
Administrative  Law  and  to  the  Assistant 
General  Counsel  for  Fair  Housing  the 
authority  to  determine  which  complaints 
involve  complex  facts  or  novel  issues  of 
law  or  involve  the  legahty  of  local 
zoning  or  land  use  laws.  With  regard  to 
cases  that  are  not  referred  to  the 
Regional  Counsel,  the  General  Counsel 
has  retained  the  authority  to  take 
appropriate  actions  under  24  CFR 
103  400. 

Accordingly,  the  General  Counsel 
redelegates  the  following  authority: 

Section  A — Authority  delegated 

(1)  to  the  ten  Regional  Counsel  the 
General  Counsel's  authority  under  24 
CP'R  103.400,  except  with  regard  to 
complaints  found  by  the  General 
Counsel  to  involve  either  complex  facts 
or  novel  issues  of  law,  or  the  legality  of 
local  zoning  or  land  use  laws  or 
ordinances. 

(2)  to  the  Associate  General  Counsel 
for  Equal  Opportunity  and 
Administrative  Law  and  to  the  Assistant 
General  Counsel  for  Fair  Housing  the 
authority  to  determine  which  complaints 
involve  complex  facts  or  novel  issues  of 
law,  or  involve  the  legality  of  local 
zoning  or  land  use  laws. 

Section  B — Authority  excepted 

The  authority  granted  in  Section  A  of 
this  redelegation  may  not  be 
redelegated. 

Section  C — Delegation  revoked 

The  redelegation  of  authority 
published  in  the  Federal  Register  on 
June  7, 1990  at  55  FR  23301  (Docket  No. 
D-90-920;  FR-2842-D-01)  is  revoked. 

Authority:  42  U.S.C.  3600-3619:  42  U.S.C. 
3535{(i). 


Dated:  January  14,  1991. 
Frank  Keating. 

General  Counsel. 

[FR  Doc.  91-1707  Filed  1-24-91,  8:45  am] 

MLUNO  COOf  4210-01-M 


DEPARTMEFfT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Coordinated  Long-Range  Operation  of 

Colorado  River  Reservoirs 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTtON:  Correction  of  Federal  Register 

Notice,  Vol.  56,  No.  4,  Monday,  January 

7, 1991,  p  534  (Addition  of  omitted 

material). 

Immediately  following  the  last 
paragraph,  insert  the  following 
Operating  Criteria; 

Criteria  for  Coordinated  Long-Range 
Operation  of  Colorado  River  Reservoirs 
Pursuant  To  The  Colorado  River  Basin 
Project  Act  of  September  30, 1968 
(PubUc  Law  90-537) 

The  Operating  Criteria  are 
promulgated  in  compliance  with  section 
802  of  Public  Law  90-537.  They  are  to 
control  the  coordinated  long-range 
operation  of  the  storage  reservoirs  in  the 
Colorado  River  Basin  constructed  under 
the  authority  of  the  Colorado  River 
Storage  Project  Act  (hereinafter  "Upper 
Basin  Storage  Reservoirs")  and  the 
Boulder  Canyon  Project  Act  (Lake 
Mead).  The  Operating  Criteria  will  be 
administered  consistent  with  applicable 
Federal  laws,  the  Mexican  Water 
Treaty,  interstate  compacts,  and  decrees 
relating  to  the  use  of  the  waters  of  the 
Colorado  River. 

The  Secretary  of  the  Interior 
(hereinafter  the  "Secretary")  may 
modify  the  Operating  Criteria  from  time 
to  time  in  accordance  with  section 
602(b)  of  Public  Law  90-537.  The 
Secretary  will  sponsor  a  formal  review 
of  the  Operating  Criteria  at  least  every  5 
years,  with  participation  by  State 
representatives  as  each  Governor  may 
designate  and  such  other  parties  and 
agencies  as  the  Secretary  may  deem 
appropriate. 

I.  Annual  Report 

(1)  On  January  1, 1972,  and  on  January 
1  of  each  year  thereafter,  the  Secretary 
shall  transmit  to  the  Congress  and  to  the 
Governors  of  the  Colorado  River  Basin 
States  a  report  describing  the  actual 
operation  under  the  adopted  criteria  for 
the  preceding  compact  water  year  and 
the  projected  plan  of  operation  for  the 
current  year. 

(2)  The  plan  of  operation  shall  include 
such  detailed  rules  and  quantities  as 


may  be  necessary  and  consistent  with 
the  criteria  contained  herein,  and  shall 
reflect  appropriate  consideration  of  the 
uses  of  the  reservoirs  for  all  purposes, 
including  flood  control,  river  regulation, 
beneficial  consumptive  uses,  power 
production,  water  quality  control, 
recreation,  enhancement  of  fish  and 
wildlife,  and  other  environmental 
factors.  The  projected  plan  of  operation 
may  be  revised  to  reflect  the  current 
hydrologic  conditions,  and  the  Congress 
and  the  Governors  of  the  Colorado  River 
Basin  States  shall  be  advised  of  any 
changes  by  June  of  each  year. 

n.  Operation  of  Upper  Basin  Reservoira 

(1)  The  annual  plan  of  operation  shall 
include  a  determination  by  the  Secretary 
of  the  quantity  of  water  considered 
necessary  as  of  September  30  of  that 
year  to  be  in  storage  as  required  by 
section  602(a)  of  Public  Law  90-537 
(hereinafter  "602(a)  Storage").  The 
quantity  of  602(a)  Storage  shall  be 
determined  by  the  Secretary  a^ter 
consideration  of  all  applicable  laws  and 
relevant  factors,  including,  but  not 
limited  to,  the  following: 

(a)  Historic  sti^amflows; 

(b)  The  most  critical  period  of  record; 

(c)  Probabilities  of  water  supply; 

(d)  Estimated  future  depletions  in  the 
upper  basin,  including  the  effects  of 
recurrence  of  critical  periods  of  water 
supply; 

(e)  The  "Report  of  the  Committee  on 
Probabilities  and  Test  Studies  to  the 
Task  Force  on  Operating  Criteria  for  the 
Colorado  River,"  dated  October  30, 1969, 
and  such  additional  studies  as  the 
Secretary  deems  necessary; 

(f)  The  necessity  to  assure  that  upper 
basin  consumptive  uses  not  be  impaired 
because  of  failure  to  store  sufficient 
water  to  assure  deliveries  under  section 
602(a)  (1)  and  (2)  of  Public  Law  90-537. 

(2)  If,  in  the  plan  of  operation,  either: 

(a)  The  Upper  Basin  Storage 
Reservoirs  active  storage  forpcast  for 
September  30  of  the  current  year  is  less 
than  the  quantity  of  602(a)  Storage 
determined  by  the  Secretary  under 
Article  11(1)  hereof,  for  that  date;  or 

(b)  The  Lake  Powell  active  storage 
forecast  for  that  date  is  less  than  the 
Lake  Mead  active  storage  forecast  for 
that  date; 

the  objective  shall  be  to  maintain  a 
minimum  release  of  water  from  Lake 
Powell  of  8.23  million  acre-feet  for  that 
year.  However,  for  the  years  ending 
September  30, 1971  and  1972,  the  release 
may  be  greater  than  8.23  million  acre- 
feet  if  necessary  to  deliver  75,000,000 
acre-feet  at  Lee  Ferry  for  the  10-year 
period  ending  September  30, 1972. 
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(3)  If,  ill  the  plan  of  operation,  the 
Upper  Basin  Storage  Reservoirs  active 
storage  forecast  for  September  30  of  the 
current  water  year  is  greater  than  the 
quantity  of  602(a)  Storage  determination 
for  that  date,  water  shall  be  released 
annually  from  Lake  Powell  at  a  rate 
greater  than  8.23  million  acre-feet  per 
year  to  the  extent  necessary  to 
accomplish  any  or  all  of  the  following 
objectives. 

(a)  To  the  extent  it  can  be  reasonably 
applied  in  the  States  of  the  Lower 
Division  to  the  uses  specified  in  Article 
Ill(e)  of  the  Colorado  River  Compact, 
but  no  such  releases  shall  be  made 
when  the  active  storage  in  Lake  Powell 
is  less  than  the  active  storage  in  Lake 
Mead, 

(b)  To  maintain,  as  nearly  as 
practicable,  active  storage  in  Lake  Mead 
equal  to  the  active  storage  in  Lake 
Powell  and 

(c)  To  avoid  anticipated  spills  from 
Lake  Powell. 

(4)  In  the  application  of  Article  II(3Kb) 
herein,  the  annual  release  will  be  made 
to  the  extent  that  it  can  be  passed 
through  Glen  Canyon  Powerplant  when 
operated  at  the  available  capability  of 
the  powerplant  Any  water  thus  retained 
In  Lake  Powell  to  avoid  by-pass  of 
water  at  the  Glen  Canyon  Powerplant 
will  be  released  through  the  Glen 
Canyon  Powerplant  as  soon  as 
practicable  to  equalize  the  active 
storage  in  Lake  Powell  and  Lake  Mead. 

(5)  Releases  from  Lake  Powell 
pursuant  to  these  criteria  shall  not 
prejudice  the  position  of  either  the  upper 
or  lower  baain  interests  with  respect  to 
required  deliveries  at  Lee  Ferry  pursuant 
to  the  Colorado  River  Compact. 

IIL  Operaflon  of  Lake  Mead 

(1)  Water  released  from  Lake  Powell, 
plus  the  tributary  inflows  between  Lake 
Powell  and  Lake  Mead,  shall  be 
regulated  in  Lake  Mead  and  either 
pumped  from  Lake  Mead  or  released  to 
the  Colorado  River  to  meet  requirements 
as  follows: 

(a)  Mexican  Treaty  obligations; 

(b)  Reasonable  consumptive  use 
requirements  of  mainstream  us^rs  in  the 
Lower  Basin; 

(c)  Net  river  losses; 

(d)  Net  reservoir  losses; 

(e)  Regulatory  wastes. 

(2)  Until  such  time  as  mainstream 
water  is  delivered  by  means  of  the 
Central  Arizona  Project,  the 
consumptive  use  requirements  of  Article 
111(1  )(b]  of  these  Operating  Criteria  will 
be  met 

(3)  After  commencement  of  delivery  of 
mainstream  water  by  means  of  the 
Central  Arizona  Project  the 
consumptive  use  requirements  of  Article 


111(1  )(b)  of  these  Operating  Criteria  will 
be  met  to  the  follovnng  extent 

(a)  Normal.  The  annual  pumping  and 
release  from  Lake  Mead  will  be 
sufficient  to  satisfy  7,500,000  acre-feet  of 
annual  consumptive  use  in  accordance 
with  the  decree  in  Arizona  v.  California. 
376  U.&  340  (1964). 

(v)  Priorities  set  forth  in  Article  II(a} 
of  the  decree  in  Arizona  v.  California: 
and 

(vi)  the  purposes  stated  in  Article  1(2) 
of  these  Operating  Criteria. 

The  shortage  provisions  of  Article 
11(B)(3)  of  the  decree  in  Anzoaa  v. 
California  shall  thereupon  become 
effective  and  consumptive  uses  from  the 
mainstream  shall  be  restricted  to  the 
extent  determined  by  the  Secretary  to 
be  required  by  section  301(b)  of  Public 
Law  90-^37. 

rv.  Definitions 

(1)  In  addition  to  the  definitions  in 
section  606  of  Public  Law  90-537,  the 
following  shall  also  apply: 

(a)  Spills,  as  used  in  Article  Il(3)(c) 
herein,  means  water  released  from  Lake 
Powell  which  cannot  be  utilized  for 
Project  purposes,  including,  but  not 
limited  to,  the  generation  of  power  and 
energy. 

(b)  Surplus,  as  used  in  Article  lll(3)(b) 
herein,  is  water  which  can  be  used  to 
meet  consumptive  use  demands  in  the 
three  Lower  Division  Stales  in  excess  of 
7,500.000  acre-feet  annually.  The  term 
"surplus"  as  used  in  these  Operating 
Criteria  is  not  to  be  construed  as  applied 
to,  being  interpretive  of,  or  in  any 
manner  having  reference  to  the  term 
"surplus"  in  the  Colorado  River 
Compact. 

(c)  Net  inflow  to  Lake  Mead,  as  used 
in  Article  III{3)  (b)(iv)  and  (c)(iii)  herein, 
represents  the  annual  inflow  to  Lake 
Mead  in  excess  of  losses  from  Lake 
Mead. 

(b)  Surplus.  The  Secretary  shall 
determine  from  time  to  time  when  water 
in  quantities  greater  than  "Normal"  is 
available  for  either  pumping  or  release 
from  Lake  Mead  pursuant  to  Article 
11(B)(2)  of  the  decree  in  Arizona  v. 
California  after  consideration  of  all 
relevant  factors,  including,  but  not 
limited  to.  the  following: 

(i)  The  requirements  stated  in  Article 
III(l)  of  these  Operating  Criteria; 

(iij  Requests  for  water  by  holders  of 
water  dehvery  contracts  with  the  United 
States,  and  of  other  rights  recognized  in 
the  decree  in  Arizona  v.  California; 

(iii)  Actual  and  forecast  quantities  of 
active  storage  in  Lake  Mead  and  the 
Upper  Basin  Storage  Reservoirs;  and 

(iv)  Estimated  net  inflow  to  Lake 
Mead. 


(c)  Shortage.  The  Secretary  shall 
determine  irota  time  to  tune  when 
insufficient  mamstream  water  is 
available  to  satisfy  annual  consumptive 
use  requirements  of  7.500,000  acre-feet 
after  consideration  of  all  relevant 
factors,  including,  but  not  limited  to,  the 
following: 

(i)  The  requirements  stated  in  Article 
111(1)  of  these  Operating  Critena; 

(ii)  Actual  and  forecast  quantities  of 
active  storage  in  Lake  Mead: 

(iii)  Estimate  of  net  inflow  to  Lake 
Mead  for  the  current  year. 

(iv)  Historic  strearnflnws,  including 
the  most  critical  period  of  record: 

{d)  Available  capability,  as  used  in 
Article  n(4)  herein,  means  that  portion 
of  the  total  capacity  of  the  powerplant 
that  is  physically  available  for 
generation. 

Dated.  )anuar>  18. 1991. 
Dettni*  B.  Uadarwood 

Commissioner 

(FR  Doc.  91-1689  Filed  1-24-91,  8  45  am] 

anjjNOCOOc  4)*o-(m-m 


Bureau  of  Land  Management 
IAK-»67-42»-15;  AA-105341 
Alaska  Native  Ctelma  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  ik 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of 
Section  14(h)(1)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18. 
1971.  43  U.S.C.  1601, 1613(h)(1),  will  be 
issued  to  Sealaska  Corporation  for 
approximately  9.6  acres.  The  lands 
involved  are  in  the  vicinity  of  Yakulat 
Alaska. 

Copper  River  Meridian 
T.  28  S..  R.  34  E 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  JUNTIAU 
EMPIRE.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  .Maska  State 
Office  of  the  Bureau  of  Land 
Management  222  West  Seventh  Avenue 
#13,  Anchorage.  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  25. 1991  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
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requirements  for  filing  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  part  4,  subpart 

E,  shall  be  deemed  to  have  waived  their 

rights. 

Eliubeth  P.  Canw, 

Acting  Chief.  Branch  of  KCS  Adjudication. 

(FR  Doc.  91-1752  Filed  1-24-91;  8:45  am] 

MLUMCOM  4110-JA-M 


[CA-060-01-4352-121 

Interim  Cloaure  of  Public  Lands  In  the 
Rand  Mountains/Fremont  Valley  Area 
Ridgecrest  Resource  Area,  Kern 
County,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  interim  closure  of 

public  lands  in  eastern  Kem  County, 

CA. 

SUMMARY:  Notice  ia  hereby  given  that 
certain  Public  Lands  in  California  are 
closed  to  vehicular  access  with  the 
exception  of  certain  open  routes  of 
travel,  closed  to  the  discharge  of 
firearms  except  for  the  lawful  taking  of 
upland  game  birds  within  an  area 
identified  for  such  use,  and  closed  to 
camping  except  within  a  specific  area 
identified  for  such  use. 

This  closure  covers  Public  Lands  in 
the  Rand  Mountain/Fremont  Valley 
Management  Area  that  is  bounded 
approximately  by  the  community  of 
Randsburg.  CA  and  U.S.  Highway  395 
on  the  east,  Oarlock  and  Randsburg-Red 
Rock  Roads  on  the  north,  the  western 
edge  of  the  Koehn  Dry  Lake  on  the  west, 
and  private  lands  encompassed  by  the 
incorporated  city  limits  of  California 
City,  CA  on  the  south. 

Order  Notice  is  hereby  given  that 
effective  on  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  the 
following  use  restrictions  will  bo  in 
effect  on  Public  Lands  in  the  Rand 
Mountain/Fremont  Valley  Management 
Area  and  will  remain  in  effect  until  the 
Rand  Mountain/Fremont  Valley 
Management  Plan  is  approved  and 
implemented. 

1.  No  person  may  use,  drive  or 
otherwise  operate  a  motorized  vehicle 
except  on  those  routes  of  travel  that  are 
identified  on  the  ground  by  brown 
colored  open  route  signs. 

2.  No  person  may  discharge  a  firearm 
at  any  time  except  shotguns  and  then 
only  during  the  fall  and  winter  hunting 
seasons  for  the  lawful  taking  of  upland 
game  birds  (September  1  through 
January  31)  in  the  upland  and 
mountainous  portions  of  the  area. 


3.  Camping  is  prohibited  except  in  the 
southeast  portion  of  the  management 
area  bounded  on  the  south  by  the 
Randsburg-Mojave  Road,  on  the  west  by 
the  Willis  Well  Road  (»R13)  and  on  the 
north  by  designated  vehicle  route 
#R134.  Within  this  area,  camping  may 
occur  only  in  previously  disturbed  areas 
within  100  feet  of  open  routes  of  travel. 
Staging  for  day  use  may  occur  only  in 
those  previously  disturbed  areas  where 
camping  is  allowed. 

Exemptions  to  this  order  are  use  of 
existing  access  routes  to  residences, 
active  mining  operations  and 
communication  sites  (Government 
Peak).  All  other  exemptions  to  this  order 
are  by  written  authorization  of  the 
California  Desert  District  Manager  or 
the  Ridgecrest  Area  Manager  only. 

The  legal  land  description  for  lands 
affected  by  this  closure  are  as  follows: 

Mount  Diablo  Meridian: 

T  29  S,  R.38  E,  sec.  34,  35,  36.  T.  29  S,  R.39 
E,  sec.  13. 14,  15,  22,  23,  24,  25,  26,  27,  28,  34, 
35.  T.  29S,  R.40E,  sec.  7,  8, 10, 14, 15, 17,  18, 19, 
20,  21,  22,  23,  26,  27,  28,  29,  30,  31,  32,  33,  34, 
35.  T.  30  S.  R.  38  E,  sec.  1,  2,  3,  8,  9, 10, 11, 12. 

13,  14, 15,  16,  17,  21,  22,  23,  24,  26,  27,  28.  T.  30 
S,  R.  39  E.  sec,  1,  2,  3,  4,  6,  7,  8,  9, 10, 11, 12, 13, 

14.  15,  17,  18. 19,  20,  21,  22.  23,  24.  25,  26,  27, 
28,  29,  30,  31,  32,  33,  34,  35.  T.  30  S,  R.  40  E. 
sec.  2.  3,  4,  5,  6.  7,  8.  9,  10. 11,  12. 13,  14, 15, 17, 
18. 19,  20,  21,  22,  23,  24,  25,  26.  27,  28,  29,  30, 
32,  34.  T  30  S,  R.  41  E.  sec.  19,  30.  T.  31  S,  R. 
39  E,  sec.  5. 

Maps  identifying  these  lands, 
restrictions,  and  exempted  motorized 
vehicle  routes  are  available  at  the 
California  Desert  District  and  Ridgecrest 
Resource  Area  offices. 

Authority  for  this  interim  closure  and 
use  restrictions  is  found  in  43  CFR 
8364.1.  Violation  of  this  closure  is 
punishable  by  a  fine  not  to  exceed  $1000 
and/or  12  months  in  jail. 
SUPPI^MENTARY  INFORMATION:  The 
purpose  of  this  interim  closure  and  use 
restrictions  is  to  provide  increased 
protection  for  the  desert  tortoise 
populations  and  its  habitat  until  final 
approval  and  implementation  of  the 
comprehensive  Rand  Mountain/Fremont 
Valley  Management  Plan.  The  desert 
tortoise  is  listed  as  a  threatened  species 
under  the  Federal  Endangered  Species 
Act  and  is  afforded  increased  protection 
under  terms  of  the  Act  and  this  plan. 

On  October  1. 1989,  a  temporary 
emergency  quarantine/road  closure  for 
up  to  a  year  was  placed  on  these  lands 
to  protect  tortoise  populations  and  its 
habitat  while  this  plan  was  developed. 
This  emergency  closure  was  extended  to 
November  21, 1990.  It  was  anticipated 
that  the  management  plan  would  be 
completed  and  approved  by  then. 
However,  consultation  requirements 


with  the  U.S.  Fish  and  Wildlife  Service 
have  delayed  final  plan  approval  and 
implementation.  This  interim  closure 
will  provide  the  legal  basis  for 
enforcement  until  the  plan  is  completed. 

The  vehicular  and  shooting 
restrictions  will  greatly  redact  impacts 
to  the  tortoise  and  its  habitat  caused  by 
vehicular  use  and  casual  shooting.  The 
camping  closure  and  rest/ictions  will 
reduce  trampling  of  soils  and  vegetation 
and  other  impacts  associated  with 
prolonged  human  use.  This  closure  will 
provide  the  basis  for  effective 
enfoi-cement  of  these  protective 
measures. 

EFFECTIVE  DATE:  This  order  is  effective 
January  25, 1991.  and  will  remain  in 
effect  until  the  Rand  Mountains/ 
Fremont  Valley  Management  Plan  is 
completed  and  implemented  and  this 
order  is  rescinded  by  the  California 
Desert  District  Manager  or  the 
Ridgecrest  Area  Manager. 
FOR  FURTHER  INFORMATION  CONTACT. 
Gerald  E.  Hiliier,  District  Manager, 
California  Desert  District,  1695 
Spruce  Street,  Riverside  CA  92507 
714-276-6394,  or 
Lee  Delaney.  Area  Manager, 
Ridgecrest  Resource  Area,  300 
South  Richmond  Street,  Ridgecrest 
CA,  93555,  619-375-7125. 

Dated:  lanuary  14, 1991. 
Gerald  E.  Hiliier, 
District  Manager 
(FR  Doc.  91-1748  Filed  1-24-91;  8:45  am) 

BlUiNO  CODE  4310-40-M 


[G-010"41t1-02-ADVB/G1-01051 

Albuquerque  District,  NM;  District 
Advisory  Council  Meeting 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Albuquerque  district 

advisory  council  meeting.  


SUMMARY:  The  BLM  Albuquerque 
District  Advisory  Council  will  meet 
February  15, 1991  in  the  Albuquerque 
District  Office  located  at  435  Montano 
NE  in  Albuquerque,  New  Mexico.  The 
meeting  will  begin  at  10  a.m.  and  will 
continue  until  about  3  p.m. 

The  main  topic  on  the  agenda  will  be 
to  review  progress  made  by 
Congressman  Bill  I^ichard'^on's  Rio 
Grande  National  Conservation  Area 
Committee.  The  group,  formed  by  the 
congressman,  is  attempting  to  reach 
consensus  on  draft  legislation  to  create 
a  National  Conservation  Area  on  BLM 
lands  within  the  Albuquerque  District. 
The  Council  will  also  receive 
information  on  other  current  issues. 
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The  public  is  invited  to  attend  all  or 
part  of  the  meeting.  Individuals  wishing 
to  address  the  Council  should  contact 
Alan  Hoffmeister,  Public  Affairs 
Specialist,  435  Montano  NE.. 
Albuquerque.  New  Mexico  87107  (505) 
761-4513. 
Robert  T.  Dale, 
District  Manager. 
[FR  Doc.  91-1683  Filed  1-24-91;  845  am] 

MLUtta  COOC  4310-FB-M 


Establishment  of  Supplemental  Rule 
for  Public  Lands  in  California 
Regarding  Possession  of  Alcohol 
While  Operating  or  Riding  on/in  Motor 
Vehicles 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 

ACTION:  Establishment  of  supplemental 
rule,  applying  to  public  lands 
administered  by  the  Bureau  of  Land 
Management  (BLM)  in  California. 

SUMMARY:  The  purpose  of  this  notice  is 
to  establish  a  supplemental  rule  to  help 
in  reducing  the  number  of  alcohol 
related  accidents  on  Public  Land. 
Therefore,  no  person  shall  have  in  their 
possession  or  on  their  person,  any  open 
container  that  contains  an  alcoholic 
beverage  while  operating  or  riding  in  or 
on  a  motor  vehicle  or  off-road  vehicle  on 
public  lands  administered  by  the  Bureau 
of  Land  Management  within  California. 
Also,  no  person  shall  drink  any 
alcoholic  beverage  while  operating  or 
riding  in  or  on  a  motor  vehicle  or  off- 
road  vehicle  on  public  lands 
administered  by  the  Bureau  of  Land 
Management  within  California. 

BACKGROUND:  Hundreds  of  people  are 
injured  each  year  while  operating  or 
riding  vehicles  off  highway  on  the  Public 
Lands.  A  large  percentage  of  these 
injury  accidents  are  alcohol  related. 
This  rule  will  give  the  BLM  a  tool  writh 
which  to  increase  our  enforcement 
efforts  related  to  driving  under  the 
influence  and  ultimately  to  reduce  the 
number  of  alcohol  related  Incidents.  For 
purpose  of  this  rule,  a  motor  vehicle  is 
defined  as  any  self  propelled  device  in. 
upon,  or  by  which  a  person  is  or  may  be 
transported.  "Off-road  vehicle"  is 
defined  in  43  CFR  8340.0-5(a). 

EFFECTIVE  DATE:  This  rule  will  go  into 
effect  February  25, 1991,  and  will  remain 
in  effect  until  rescinded  or  modified  by 
the  authorized  officer. 

FOR  FURTHER  INFORMATION  CONTACT 

State  Staff  Ratiger,  Bureau  of  Land 
Management.  California  State  Office, 
2800  Cottage  Way,  Sacramento.  CA 
95825,  916-878-4725. 


SUPPLEMENTARY  INFORMATION:  The 

authority  for  this  supplemental  rule  is 
found  in  43  CFR  8365.1-6.  Violation  of 
this  rule  is  punishable  by  a  fine  not  to 
exceed  $1,000.00  and/or  imprisonment 
not  to  exceed  12  months. 

Dated;  January  16, 1991. 
Ed  Hastey. 
State  Director. 
[FR  Doc.  91-1753  Filed  1-24-91:  8:45  am] 

MLUNO  COOC  4910-40-11 

ICA-05(M»-4212-13;  CA  277031 

Realty  Action;  Exchange  of  Public 
Lands  in  Siskiyou,  Shasta,  Trinity, 
Tehama,  and  Butte  Counties,  CA 

SUMMARY:  The  public  lands  described 
below  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1978,  43  U.S.C. 
1716.  These  public  lands  have  been 
identified  for  disposal  in  the  Draft 
Redding  Resource  Management  Plan, 
and  are  listed  by  management  area. 
These  descriptions  apply  only  to  lands 
managed  by  the  Bureau  of  Land 
Management. 

Mount  Diablo  Meridian 

Klamath  Management  Area 

The  following  descriptions  are  for  both  the 
surface  and  subsurface  estates: 
T.  48  N.,  R.  8  W., 

Sec.  35:  All. 
T.  48  N..  R.  7  W.. 

Sec.  34:  AIL 
T.  48  N..  R.  5  W.. 

Sec.  15:  All; 

Sec.  22:  All. 
T.  48  N..  R.  4  W.. 

Sec.  7:  SEV.SEV*; 

Sec.  15:  All; 

Sec.  22:  All; 

Sec30:NViSEV,; 

Sec.  34:  S%SEV«: 

Sea  35:  AIL 
T.  48  N.,  R-  3  W„ 

Sec.  23:  SV4NEV*; 

Sec.  24:  All; 

Sec.  34:  AIL 
T.  48  N.,  R.  2  W., 

Sec.  24:  All; 

Sec.  26;  All 

Sec.  28;  All 

Sec  30:  All. 
T.  48  N.,  R.  1  W.. 

Sec.  11:  All: 

Sec.  30:  All: 

Sec.  14:  AIL 

Sec.  24:  All; 

Sec.  28:  AIL 
T.  48  N.  R.  1  E_ 

Sec  19:  AIL 

Sec.  30;  AIL 
T.  47  N..  R.  8  W.. 

Seel;  AIL 

Sec  2:  All. 
T.  47  N..  R.  7  W. 


Sec.  13;  All. 
T.  47  N.,  R.  6  W.. 
Sec.  8:  All; 
Sec.  12;  AIL 
Sec  18:  All; 

Sec  29:  NWSEV4NEV,.  WWNEViNTV*; 
Sec  30:  All; 
Sec.  31;  AIL 

Sec  32:  LoU  1-4.  SEy«NWV4.  NMjNWV.. 
NEV4SWV«. 
T  47  N..  R.  5  W.. 
Sec.  6:  All; 
Sec.  8:  SEV4NEV4. 
T.  47  N.,  R.  4  W., 
Sec  2:  All; 
Sec  9:  AIL 
Sec.  la  All 
T.47N.,  R  2W.. 
Sec.  10:  NEW.NfEV,,  SWV«,  SV4NWV«: 
Sec  22;  AIL 
Sec  28:  AIL 
Sec  30:  All. 
T.  46  N..  R.  6  W.. 
Sec.  2:  AIL 

Sec  4:  NEV4.  NWV4SEy4.  NEV4SWV«; 
Sec.  6:  N^.  SWy4,  NV4SEV4.  SWV4SEy4: 
Sec  10:  All; 

Sec.  20:  N^,  SEV4.  NWSW^,  SEV4SWy4; 
Sec.  32:  All. 
T.  46  N.,  R.  5  W., 

Sec.  6:  All. 
T.  45  N.,  R.  7  W.. 
Sec  11:  AIL 

Sec.  21:  WV,f>JWy4,  NEV4NWV4.  NMiSEy4 
NWVi. 
T.  45  N.,  R.  6  W.. 

Sec  4:  All. 
T.  45  N,  R.  4  W., 
Sec.  8:  All: 
Sec.  10:  All; 
Sec.  28:  AIL 
Sec  34:  All. 
T  44  N.,  R.  5  W., 

Sec.  22:  All. 
T  44  N.,  R  4  W.. 
Sec.  2:  AIL 
Sec  10:  alL 
Sec.  22:  AIL 
Sec  28;  All. 
T.  43  N..  R.  6  W. 

Sec  12:  All. 
T  43  N.,  R.  5  W.. 
Sec  12:  ^fEy4: 
Sec.  34:  All. 
T.  43  N..  R.  4  W., 
Sec  2:  AIL 
Sec  4:  All: 
Sec.  18:  AIL 
Sec.  22:  All. 
T.  43  N..  R.  3  W., 
Sec  6:  AIL 
Sec  &  Ail; 
Sec  18:  AIL 
T.  42  N..  R.  5  W.. 
Sec  4:  SW  V4SWy4.  NEV4SWy*,  NWViSEyi: 
Sec  18;  All: 
Sec  24:  AIL  - 
T.  39  N..  R.  3  Wm* 
Sec.  6:  All 

The  following  descripUoru  are  for  the 
subsurface  estate  only; 

T.  48  N..  R.  5  W_ 

Sec26:N'>%N'WV4. 
T.  48  N„  R.  4  W, 

Sec  20.  AIL 
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T.  «  N..  R.  3  W.. 

Sm:.2&A11. 
T.  47  N..  R.  8  W.. 
Sec  4:  All. 
Sec  (k  ^fE'.4.  NV4NWy4,  EViSEIANWH, 

EViNEV«SWV(>.  NVkSEV^,  SEV^SEV*; 
Sec  10:  Alh 
Sec22:NV»SEV«; 
Sec  24:  SEy4SW'A.  SWV«SEV4. 
T.  47  N..  R.  5  W.. 
Sec  2:  All: 
Sec  14:  All; 

Sec.  18  N\4,  SWV4: 

Sec  20:  EV%SWV4,  SV1SBV4: 

Sec  2&  All. 
T.  47  N..  R.  4  W., 

Sec.  6:  All; 

Sec  30:  All; 

Sec  32:  All. 
T.  47  N.  R.  2  W.. 

Sec  14:  All. 
T.  48  N..  R.  a  W.. 

Sec  4:  SV^SVi,  NEV4SEV«; 

Sec  8:  NWV4SEV4.  SEy*SEW; 

Sec.  14:  All; 

Sec  22:  Alh 

Sec  2ft  AU. 
T.  46  N.,  R.  4  W.. 

Sec  94:  AIL 
T.  45  N..  R.  7  W., 

Sec  11:  Lots  84-67.  73-76,  78-aa  83-87; 

Sec21:N'>iiSWy4.VEV«. 
T  45  N.,  R.  4  W  . 

Sec  4:  All. 
T.  45  N..  R.  2  W, 

Sec.  1;  All: 

Sec  2;  All; 

Sec  3:  All; 

Sec  10:  All: 

Sec  11:  All; 

Sec  12:  All; 

Sec  14:  All; 

Sec  15;  All; 

Sec  23:  All; 

Sec  24:  All. 
T.  44  N..  R.  6  W.. 

Sec  8:  All; 

Secl2:SW%.WV'y4; 

Sec  26:  All; 

Sec  32:  All. 
T.  44  N.,  R.  4  W.. 

Sec.  30:  All: 

Sec  31:  All; 

Sec.  32:  All; 

Sec  34:  All. 
T.  43  N..  R.  6  W  , 

Sec  24:  All. 
T.43N.,  R.5W. 

Sec2:EVkW'^,  EVj; 

Sec.  6:  All; 

Secl2:NWy4.S^i; 

Sec  34:  Ni-^N'-i.  SWNE''4.  SEy*NWy4. 
NHSEVi.  SE'',SE''4. 
T.  43  N.,  R.  4  W., 

Sec.  8:  All. 

Scott  Valley  Munagement  Area 

The  following  description*  are  for  both  the 
lurface  and  subsurface  estates: 
T.45N..  R.7W. 

Sec  30:  AIL 
T.  44  N..  R.  10  W., 

Sec.  8;  All; 

Sec  12:  All; 

Sec  24:  All: 

Sec  26:  All; 


Sec30:  AiU 

Sec.  38:  All. 
T  44  N..  R  9  W, 

Sec  3:  All: 

Sec  It:  All; 

Sec.  12:  Lots  1.  2,  4.  5.  S^tfiW/*. 
SE''4NW»'..  WMiNEy4SWV4; 

Sec^  14   All: 

Sec  18:  All: 

Sec.  22:  Ail; 

Sec.  32:  Ail 
T  44  N..  R.  8  W.. 

Sec  14  Aii: 

Sec.  \&  All; 

Sec.  30:  All: 

Sec.  32.  All; 

Sec.  34:  Al! 
T.  44  N..  R.  7  W.. 

Sec.  32;  All. 
T  43  N  ,  R.  10  W., 

Sec  lAll; 

Sec.  11:  .Ml; 

Sec.  12:  All: 

Sec.  13:  Ail: 

Sec  32:  Al) 
T  43  N..  R.  9  W.. 

Sec  ft  All. 

Sec.  7:  All; 

Sec.  12:  All. 

Sec  18:  All.      - 

Sec  20:  All       " 
T  43N,  R.8W., 

Sec.  6:  Lots  5,  6  E'-iSW«i; 

Sec.  10:  All: 

Sec.  12:  All: 

Sec.  26;  All;      ■ 

Sec.  28.  All; 

Sec.  34  All. 
T.  43  N..  R.  7  W, 

Sec.  2:  All: 

Sec.  4.  -All; 

Sec.  6:N'7^; 

Sec.  10:  .All: 

Sec.  14:  All; 

Sec.  la  SWV4,  Nwy4SEy4. S'*sev4, 

NfEWNEW; 

Sec,  22:  .All; 

Sec  34  All. 
T43N.R8W 

Sec.  18:  Lots  1-4. 
T.  42  N  .  R  10  W.. 

Sec  2:  All; 

Sec.  22:  All; 

Sec.  24:  Ail. 
T  42  N  ,  R.  9  W.. 

Sec  12:  All. 
T  42  N..  R.  8  W., 

Sec.  2:  All: 

Sec.  4:  All: 

Sec.  6:  All:  , 

Sec.  10:  Ail; 

Sec  12;  All; 

Sec  14:  All; 

Sec  18:  Ail;   . 

Sec.  20:  All; 

Sec.  22;  All; 

Sec.  24:  All; 

Sec  26:  All; 

Sec  28:  All; 

Sec.  30:  All; 

Sec  34,  All. 
T  42  N  .  R  7  W.. 

Sec  6:  All. 

Sec.  8:  All; 

Sec  10-  Ail; 

Sec  12.  SWV4SWV4,  NEV4NEy«; 


Sec  14:  All; 
Sec  20:  All; 
Sec  22:  All; 
Sec  28:  All; 
Sec  28:  All: 
Sec.  30:  All; 
Sec  32:  All; 
Sec.  35:  All. 
T  42  S.,  R.  6  W., 
Sec.  6:  All; 
Sec  20:  All; 
Sec  22:  All; 
Sec.  26:  All. 
T.  41  N..  R.  9  W.. 
Sec  4:  All: 
Sec  la  All; 
Sec.  20:  All; 
Sec  27:  Alk 
Sec  34:  All. 
T.  41  N..  R.  8  W.. 
Sec.  2:  All; 
Sec  10:  All; 
Sec  12:  All; 
Sec  13:  All; 

Sec  14:  S^'ANEVi.  NEVtSEV*,  SVt3E¥t; 
Sec  20:  Alh 
Sec.  22:  All; 
Sec  28:  All; 
Sec.  32:  All; 
Sec  34:  All. 
T.  41  N..  R.  7  W, 
Sec.  4:  Alh 
Sec.  6:  Alh 
Sec  7:  Alh 
Sec  8:  AD; 
Sec  10:  All. 
T.  40  N..  R.  9  W., 

Sec  12:  Alt. 
T.  40  N..  R.  8  W., 
Sec  2:  All' 

Sec  &  Lota  1. 3.  SEVv  NEyiNEV4; 
Sec.  7:  Alh 
Sec.  8;  Alh 
Sec  10:  Alh 
Sec  17:  All; 
Sec  22:  All. 

The  following  descriptions  are  for  the 
subsurface  estate  only: 
T.  44  N..  R.  6  W.. 

Sec  32:  Al). 

T.  43  N.,  R.  8  W., 

Sec  2:  Ail; 

Sec.  8:  LoU  5.  8.  Ei^SW  y4; 
Sec  8:  All; 
Sec  14:  All; 
Sec  18:  All; 
Sec.  22:  All; 
Sec.  24:  All; 
Sec  32:  All. 
T  43  N..  R.  7  W.. 
Sec  8:  All; 
Sec  12:  All; 
Sec.  24:  All. 
T.  43  N.,  R.  6  W.. 
Sec.  8:  All; 
Sec  8:  All: 

Sec.  18:  SEy«SWVi.  SEy4NE%.  EVtSEV* 
T.  42  N.,  R.  8  W.. 
Sec.  8:  Ail; 
Sec.  32:  All; 

Sec.  34:  NH.  NEV<iSEV*. 
T.  42  N..  R.  7  W, 
Sec  12:  NW  V^SW  Mi.  NVW  V«; 
Sec  28:  SBVi; 
Sec.  34.  All. 
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T.  41  N..  R.  9  W., 

Sec.  12;  All. 
T.  41  N..  R.  8  W.. 

Sec.  4:  All; 

Sec,  6:  All; 

Sec.  14:  EVsWVMi,  SWV«NWy4,  Wl^SW^; 

Sec.  26:  All. 

Shasta  Management  Area 

The  following  descriptions  are  for  both  the 
surface  and  subsurface  estates; 
T.  30  N.,  R.  5  W.. 

Sec  6:  All. 
T,  30  N..  R.  6  W., 

Sec  4:  Lots  1,  2.  EWSEy.,  S^SWytSEV*. 
Ny2NWy4SEV4. 
T.  30  N.,  R.  7  W.. 

Sec  6:  EV4; 

Sec  10:  N^^SEWi. 
T.  30  N..  R.  8  VV.. 

Sec.  1:  All; 

Sec  12:  All. 
T.  31  N..  R.  5  W., 

Sec.  5:  Lots  6. 12. 14-17. 19.  21-23,  26-32. 
44-46,  48-50,  52-54.  56,  68-64,  66-74,  76- 
82.84; 

Sec.  6;  Lots  8-ia  12-2a  22.  28.  28-30; 

Sec.  7:  Lot  8; 

Sec.  8:  All; 

Sec9:NWy4NEy4: 

Sec.  10:  Ail; 

Sec.  14:  All; 

Sec.  16;  EH!NEy4,  SWV4r^y4,  E^NWy4N 
EVi,  SWy4N\\'y4NEV4,  SVsNWy4N 
WViNEVi,  EViEVl!E'^SEV4; 

Sec.  17;  swy4SEV4,  s^swy4,  Nrwy4SW''4, 

WViNEViSWyi,  WViEyiiNEy4SWV4; 

Sec.  21:  Alh 

Sec.  28:  All; 

Sec  29:  All; 

Sec31:N^NV.,  SMiSEVi; 

Sec.  32:  All. 
T.  31  N.,  R.  6  W.. 

Sec  1:  AH; 

Sec.  7:  All; 

Sec.  16  All; 

Sec.  17:  All; 

Sec.  18:  All; 

Sec.  19:  Alh 

Sec  20:  Lots  1-7,  NEViN'A-Vt.  E'>^SWy4; 

Sec  29:  All; 

Sec  34:  All; 

Sec.  36:  Lot  3. 
T.  31  N..  R.  7  W.. 

Sec  12;  All; 

Sec.  20:  All. 
T.  31  N..  R.  8  W., 

Sec.  10:  Lots  1-5; 

Sec.  12:  All: 

Sec  14:  All; 

Sec  22:  All; 

Sec.  26:  All; 

Sec.  28:  All; 

Sec.  35:  All. 
T.  32  N.,  R.  5  W., 

Sec  3:  E^,  E^W^: 

Sec.  10:  Lots  13-19,  21-25,  27-30,  EViNEWi, 

swy4NEy4,  sy2Nwy4NEy4,  NHNV^SEyi. 
sykNwy4SEV4,  NViSwy4SEV4,  NM!SEy4 
swy4,  swy4SEy4Swy4,  E'^swy4swy4. 
EViNwyiSwy..  E'^Nwy4Nwy4Swy4, 
swy4Nwy4,  swy4swy4swy4svvyi; 

Sec  11;  Lots  4-11,  SV^NEy4SWy4NEy4 

swy4,  s>^Nwy4Swy4NEy4Swy4,  Nya 
SEy4Swy4NEy4Swy4.  N^swy4swv4 
NEy4Swy4,  Ny.sw!SEy4NT:y4SEy4Swv«. 


Sy2SEy4NE'4SEy4SWV4,Ni^NE'^'4SE'-'4 

SE  "4SW  y4,  w  yiNW  ViNW  yisw  yiNW  V4; 

Sec.  12:  All; 

Sec  14:  Lots  8. 12, 13, 18,  22,  28.  W^XEW 
KE''4SEV4.  SAC  056756  Deed  from  USBR. 

w  ^NW  V4NW'  v^sw  yisvv  y4,  w  vtsw  y4 

NV,'  V4  S  W  y4 ,  N  Vj  NE  "4  S  W  V*  .MW  V,  S  w  y4 ; 
Sec.  15:  Lots  4-12.  15-17,  20.  21,  E''2SVVV4, 

sw'',swy4.  svjNwwsvvy.,  SEV4NEy4 
Nwy4,  E^SEV4NWV4,  swy4SE'4\'wy4: 

Sec  19  All: 

Sec  20:  Lots  1,  4-7, 11, 12, 16-24: 

Sec.  22.  VVVjSEy4SEy4iNfE'-4; 

Sec  29:  Lots  6  9,  SWy4!srEy4,  NfEy4NEy4, 

Ni'iN'Ey4SEy4.  NMiSy2SEy4  (portion  of]; 
Sec  30.  Lots  1-3,  5-10, 13-15,  WV2NE1.4. 

N^SEy4,  swv«SEy4,  Ef^swy4,  ev^ 

NWy4; 

Sec  31:  Lots  n-19,  2&-38,  40-46,  Davis 
Lode  (cancelled),  Homestake  Lode  «3; 

Sec  32.  Lots  138-140. 14Z  144-147, 150. 155. 
159-165,  167-170, 173-176  178-182,  184, 
186-196,  198-208.  212-215.  218-229.  233: 

Sec  33:  All, 
T.  32  N..  R.  7  W.. 

Sec  6  All; 

Sec.  8:  Wy2N'Ey4NWy4. 
T.  32  N..  R.  8  W., 

Sec  12:  All. 
T.  33  N.,  R.  4  W., 

Sec  14:  NEVi,  SVi; 

Sec  18:  All; 

Sec  30:  All. 
T.  33  N.,  R.  5  W.. 

Sec.22:SEy4SEy4: 

Sec.  24:  Ail: 

Sec  26:  All; 

Sec  27:  AIL 

Sec  34:  All; 

Sec.  35:  SWV4N'Wy4SE'^4,  SEViNWyi. 
T.  33  N.,  R.  7  W.. 

Sec.  32;, \' Mi. 
T  33  .\  ,  R.  8  W., 

Sec.26:SVVy4SWV4. 
T  34  N..  R.  7  VV.. 

Sec  2:  All. 

The  following  descriptions  are  for  the 
subsurface  estate  only; 
T.  30.  N.,  R.  6  W., 

Sec  4:  SVkNEV4SE'-'4,  N'-aSWy4SEV4. 
T  30  N.,  R  7  W.. 

Sec.i6Swy4Swy4. 

T.  31  .N.,  R.  4  VV.. 

Sec4:NW^SW•y4. 
T.  31  N.,  R.  VV., 

Sec.  5:  Lots  &  10. 11.  13. 16  20,  24.  25.  35,  47. 
51,  55,  57,  65,  75; 

Sec  6:  Lots  11,  16  21,  23-25.  2''; 

Sec  9:  Ny2NEy4SWy4SWV4,  NV2SWy4 
NEy4,  NWy4SWViNEy4,  SVjSEWSEV, 
NVVV4NEy4,N':iNEy4N'E'-4SVVy4NEV4; 

Sec.  15:  All; 

Sec  16:  W-VsSE  W,  WVsE^SEy*,  WWEMiE 
ViSEy.,  NViNWy4NW'-4NE''4: 

Sec.  17:EViE'4NEV4SWV4, 

Sec,  19:  All. 
T.  31  N.,  R.  6  W., 

Sec.  20:  EH 

Sec  30:  Aii; 

Sec  32:  All. 
T.  32  N.,  R.  4  VI'., 

Sec  7:  Ail. 
T  32  N.,  R.  5  W.. 

Sec  1;  All: 

Sec  Z  All: 


Sec.  10  Ix)!  20  SE'-^SWmSW^SWVv 

N'-!SW'«sv\'wsv\  --4  \v\  '■^sw^swy*. 

SVVuW.  ^S\\^.   V.    lWV^N 

VVV4SU'4 

Sec  11:  N''2NE-4SVVy4,  N^iNyeS'^NEyi 
SW-4  S'--.N--.SF',NTsSV\  '■■■>   N-;S^! 
SE '•  4NE ■-4SVV  -4  S  •  •,  S '  .S  -zNF  ^. SV\  -4, 
N4N'2SF.'4SV\  ^4  SU  -4\F-4SE'4 
SW^,  N'^SE'4NF.WSE'-4S\\  -4  WVz 
SE^SE^^SVX',,  SE'-4SE',SF-,  SWV4 
SV2N'E'-4SF''4SE'-4SW'-4,  SV\  ^.SEW 
SVW,,  S^NVVWSE^.SVV^..  SE'-4NW>4. 
E'-iSW'W.\W^4,  SV\''-4SWWN'WV4.  Eh 
NVV  V,  S\V  '.4  N'VV  ^  SVV  ^'4  \ W  '-4  S W  V, 
\W W  E W WV  ■'  4 \\V  "-tSV^'^i NW  '•4 : 

Sec  14'  Uts  2--,  9.  10.  19.  27-29  EWNEV.. 
E^M-V  WNE^NE ^.  W ^NVV  WSE^ 
NEV4,  W4SV\'''4NE'-4.  N"W"-,N'W'-4\Ey«. 
VV^N'W  ■mSE'4N'E'-4.  W  ^.SVV'-4NT'^4, 
N'-iSEV4NW-4SE^4,  NWNWS'^rSF  4 
NVl'  %  SE  V4 ,  N  W  S  W  N  ^2  S  4  SE  -  4  N'VV  ^^ 4 
SE'-4.  EV2EVs,N'E^SV\V,.  \V\'4.VE''-4 
N'E'.4SWV4.  S'A  '.4SE'-4N'E'-«SVV'^4V\  '•! 
NE^4SWi-4,  EWSW^.SW^*.  SVV^SWVi 
SW^  S4NW^SV»",SW'',V\  4  NT.y. 
.NTW WSVV  WSW  '•4  E WNVV '  4NV\  ^SW  "■'* 
SVl'W,  E4N'\Vv,SV\''.4,  NWV4\Vm 
SVN'^.  SE'-4SW"'-4VW^4SVVV4  S4N'E>-4 
S\V'-4N'VV'-4SWW  E^N'E'-4N"V\  ''4.\Wy4 
SE  '■4  N'VV  '^4 ,  N  '-J  SVV  ^4  NT  '•4  N'V\'  ^ ,  N  's 
N4SE'-4N'VV>-4,  SW  •s.N'W'-4: 

Sec.  15:  Loti-  3. 13,  14,  16,  SWSV\"-4NT>4. 
S'-2SyiSE'-4SE'-4  VVViSEV,,  N^N'WW 

SVV  "^4. 
Sec  20  Lots  15.  25: 
Sec.  22  NWN'E^.  V\4SE-4N'EV4.  NE''4 

SEV4N'E'4.  EV,SE'.4XEV4N'E''4.  SWV4 

NEy4: 
Sec  29:  Lo'.s  4-7- 
Sec.  30:  Lots  11.12; 
Sec,  31;  Lots  20-23,  27,  39: 
Sec  32  Lots  33.34,  146  149.  166  171, 172. 

ir',  183,  185.  19",  209-211.  216  217. 
T.  33  N..  R,  4  VV., 
Sec  14  N'\VL4; 
Sec,  24  A:i 
T.  33  .N..  R  5  VV., 
.    Sec.  23:  A.il: 
Sec.  35:  Nwy4.\wy4,  SEy4 

Trinity  Management  Area 

The  following  descriptions  arc  for  both  the 
surface  and  subsurface  estates: 
T.  31  N,  R  8  VV., 

Sec  4:  All, 

Sec  6:  Ail; 

Sec.  8:  All; 

Sec.  9:  All: 

Sec,  18,  Aii, 
T.  31  N.,  R  9  W., 

Sec,  1:  .Aii; 

Sec  6:  Ail; 

Sec  28  Ail; 

Sec.  30:  Aii. 

Sec,  34:  Aii. 
T  31  N.,  R.  11  W.. 

Sec  2:  All; 

Sec  3  Ail; 

Sec  6  Ail; 

Sec,  -,  Ail; 

Sec  16  Ail. 
T.  31  N..  R  12  VV., 

Sec.  1:  All, 

Sec,  13:  Ail; 

Sec  24  All. 
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T.  32  N..  R.  a  w., 

Sec-  2a  All; 

Sec.  28:  All; 

Sec.  30:  Lots  5-8. 12. 14. 15, 

Sec  32:  All: 

Sec  34;  All. 
T.  32  N,  R.  9  W., 

Sec  IB:  Alt 

Sec.20:SV»SHN'^: 

Sec  27:  SV*i; 

Sec  28;  All; 

Sm.  aa  All; 

S«:.  31:  All; 
Sec  32:  .Ml 

Sec  33:  All; 

Sec  34:  All. 
T.  32  N..  R.  10  W.. 

Sec  10:  All; 

Sec  12  SE' 4; 

Sec.  14  .A,ii, 

Sec  19.  Ail, 

Sec  26.  a:!. 
T.  32N.,R.  11  W., 

Sec  26:  All; 

Sec  27:  .MV. 

Sec  31- All; 

Sec  32:  All: 

Sec.  33:  All: 

Sec  34:  All; 

Sec  35:  All: 

Sec.  38:  All. 
T.  33  N  ,  R.  8  W  . 

Sec  20:  AH: 

Sec  28:  All: 

Sec.  30:  All. 
T.  33N.,  R  9W., 

SecB:E'.'i: 

Seek  All; 

Sec  7:  Lot  4.  NEV4,\T.''*SE'-4; 

Sec  8:  Lot  1,  EWSVV'<,,  E'tNVV'.,SW  V,, 
NW  y«  M\\ ''«  S  vV '. ; ,  N  Mi  3 W  %  NW  v, 

SWV«; 

Sec  17:  NEV4N'E'-'«.  WW\E'4,  E'n^r.W*. 
NViN'^iSWA; 

Sec.  18:  Tract  88,  Lots  e3,  8S-9:; 

Secl9:NV2; 

Sec  24:  .\11; 

Sec  26:  .All: 

Sec.  35:  All. 
T.  33  N..  R  10  W., 

Sec.  3:SE'/«: 

Sec.  11:  N  W; 

Sec  12:  Lots  14. 15.  SWV^SWV,.  SVjSWV* 
SEV,; 

Sec  13:  %'?.'•»: 

Sec.  24:  NE''4NEV4. 

The  foliowing  de9cr;p!!ons  rirp  for  the 
subsurface  estate  only: 
T.  31N,  R.ll  W. 

Sec  4;  All; 

Sec  5;  All. 
T,  33  N..  R.  9  W., 

Sec  7;  Lots  24-35.  37-41; 

Sec.  8:  SWV4SWV4,  SWSW'4NWV4SWV4: 

Secl7;  WV2,NrWV4; 

Sec  18:  Tract  87,  Lc's  21-39,  42,  43,  48-30. 
62-78,  80.  84,  85.  E''2.NEV4NEV4.  SWV4 
NEV4NEy4. 
T.  33  N..  R.  10  W  , 

Sec  12:  NE'.4SW'4,  N'^SW'iSE'A. 

Sacramento  River  Sfanagemer.t  Area 

Tbe  following  descriptions  are  for  both  the 
surface  and  subsurface  estates: 

T.  30  N  .  R.  3  W.. 

Sec  5:  Lot  2.  NE'.4NEV,; 


Sec26:  W^EVi. 
T.  29N.,  R.2W.. 

Sec.  8;SE'4SWV4.  W^SE''^; 

Sec.  la-  SEV4NE'A.  SE'^iSW*.  SEVi. 
T.  28N.,  R.  3  W, 

Sec  20:SWViNAA/y4; 

Sec.  32:  SVV  -^SW  '4. 
T.  28  N..  R.  2  W., 

Sec  30;  Lit  2.  NEV,NW%. 
T.  27  N..  R.  3  W.. 

Sec  2:  Lots  1,  2,  SVaNE'A. 

The  following  descriptions  are  ior  the 
subsurface  estate  only: 
T.  28N.  R  4  W., 

Secl2:SM!SEVi. 

Ishi  Manogement  Area 

The  following  descriptions  are  for  both  'Jie 
surfdce  and  subsurface  estates: 
T.  30N..  R  2  W. 

Sec.)4:?V,S'». 
T.  29  N..  R  2 'A., 

Sec2:N'T\'W'^. 
T,  29  N    R   1  W  , 
St;c.  4  SK'^^SE'A; 
Sec.  28  All. 
T.  29  N'..  R.  1  E., 
Sec.  24:  NEy4. 
T.  29  N.,  R.  2  £., 
Sec  6:  All; 
Sec.  32:  All. 
T.  29  N..  R.  3  E.. 
Sec  19:  All; 
Sec  20:  All. 
T.  28  N..  R.  2  W., 
Sec  8:  SE''4SEV4; 

Sec!  20.  NW'ANE'A,  SEV4NE'-4.  N'W^ 
NWV4.  SEV4NWV!i,  NWV4S\V'4,  SEV4 
SWV4.  NWV4SEy4.  SEy4SEyt; 
Sec.  30:  Lot  2.  NEVtNWVi. 
T.  27  N..  R.  3  W.. 

Sec.  2:  NEy4. 

T.  27  N..  R.  2  W., 

Sec.  4:  All; 

Sec.  8.  Ail. 

T.  25  N.,  R.  4  R, 

Sec.  4;  All; 

Sec.  29;  .All. 

T  24  N..  R.  1  E.. 

Sec  22;  NWV4Sey4. 
T.  24N..  R.  2E., 
Ser..  2:  Ail: 
Sec.  4;E'.2EV»; 
Sec  10;  All; 

Sec  18:  SEytNEV*.  EViSEVi; 
Sec.  22;  All; 
Sec.  32:  NE%NEV4. 
T.  24N..  R.  3E.. 
Sec  4:  All; 
Sec  12:  All; 
Sec  12;  Alk 
Sec  18:  All; 
Se.u-  2n-  All; 
Sec  22:  All; 
Sec.  24.  .Ail; 
Sec.  30;  Ail; 
Sec  32:  All; 
Sec.  36  All. 
T  24  N  .  R.  4  E., 
Sec  12:  All: 
Sec.  34:  All. 
T  24  N.,  R.  5  E., 

Sec  17;  AIL 
T  23N,R.  2E., 

Sec.  2:  SWy4NE'/4,  NEy4NWV4.  NV.iSWy«, 
E'-.SE'/4; 


Sec.  4;\Ey4SEy4; 

SecB:NEV4SWy4; 

Sec.  8:SM!SEy4; 

Sec.  10;  SEV.: 

Sec24:NE'/4.  NViSWyi; 

Sec  28:  EMzNE'^i  NEy4SEy4. 
T.  23-^2  N..  R.  2E.. 

Sec  2;  All. 
T.  23  N..  R.  3  E., 

Sec.  8:  Ail; 

Sec.  13:  All: 

Sec.  14;  Ail; 

Sec  18:  All; 

Sec32:SWV4; 

Sec.  34:  S'/iS'.'i.  NWV4SWy4. 
T.  23  N..  R.  4  E., 

Sec  8:SE''4SWV4  5EV4; 

Sec.  9:SE'4SEy4; 

Sec.  29:  All; 

Sec  30:  WV2VA"4.\'E'/4. 
T.  22  N.,  R.  2  E., 

Sec.  10:  All; 

Sec  28:  All; 

Sec36:N'/i. 
T.  22  N.,  R.  3  E., 

Sec.  2:  Ail; 

Sec.  3;  All; 

Sec.  4:  All; 

Sec.  8:  SEV,SWy4M,VV4,  NEyiSEy»SWV4, 

w^.\'wy4SE"4,  nwv«sw'mSE%.  . 

T.  22  N.,  R.  4  E., 

Sec.  4:  Lots  2,  3;        • 

Sec.  8  AIL- 

Sec  8;  All; 

Sec  18:  All: 

Sec  2ft  Lots  1,  2,  5.  6: 

Sec  28;  A!i; 

Sec.  30:  .All; 

Sec.  32:  All. 
T.  21  N.,  R.  3  E.. 

Sec.  8:  All; 

Sec.  10;  All. 
T.  21  N.,  R.  4  E.. 

Sec.  4;  Lot  9; 

Sec.  6:  All: 

Sec.  12;NE'/4SWV4; 

Sec  14;  All; 

Sec  22;  All; 

Sec  23:  AU; 

Sec.  26:  All; 

Sec  28:  All, 

Sec.  29;  Ail; 

Sec.  32:  All; 

Se:.  33;  All. 
T  2P  N..  R.  4  E., 

Ser  2;A11; 

Sec.  3:  All; 

Sec.  4:  Lots  7.  8; 

Sec.  9:  All; 

Sec.  10;  Ail. 

St-;.  12:  All; 

Sec.  24;NEV4NEV4; 

Sec  28;  Lots  1-3,  9, 10,  N%NW%; 

Sec.  32;  All; 

Sec  33:  Lot  8; 

Sec  34;  All. 
T  20  N.,  R  5  E., 

Sec  2ft  NEViNEyi: 

Sec  22:  NEy.SWy4,  S'ANE^^,  SEV<iSWy4, 
SEV4; 

Sec  23:  All: 

Sec  24:  All: 

Sec  27:  NViNEVi.  SWViNEVi,  N'/^SEMi 
NWVi.  SE^^NWVi: 

Sec  28:  SWV!iSWy4.  SEVi; 
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Sec  32:  All; 

Sec  33;  NEy4NEV4,  NWy4SWy4: 
Sec.  35:  SViNWyi,  NEy4NEy4SEV4,NV, 
NWy4NEy4SEV,,  SWV,NWV4N'Ey4SEV4. 
T.  20  N.,  R.  6  E.. 
Sec.  4:  All; 
Sec,  6:  All: 
Sec.  8;  All; 
Sec.  18:  All: 

Sec20:Wy2NEV4.  NWy4; 
Sec  28;  All: 
Sec.  30;  All; 
Sec.  31;  Wy»NWy4NWV4.  NWV«NWV4. 

NEy4NEV4Nwyi.wy2Nvvy4SEy4Nwv4. 

SM!SEy4NEV4,  SEy4SWy4.MEV4 
T.  19  N..  R.  5  E.. 

Sec.  3:  All; 

Sec.  4;  All; 

Sec.  10:  All; 

Sec.  14;  Ail: 

Sec.  22:  All; 

Sec  28:  All. 
T  19N.,  R.  BE.. 

Sec.  6:  All; 

Sec.  10;  Lot  8: 

Sec  17:  All; 

Sec.  20;  All. 

The  following  descriptions  are  for  the 
subsurface  estate  only; 
T.  30N,R.  1  W„ 

Sec.  32;  SW  ViNW  Vi.  NW  V4SW y4. 
T.  30  N.,  R.  2  E., 

Sec.  34:  AIL 
T.  29  N..  R.  2  W.. 

Sec2:Sy2N'Wy4,  Syj; 

Sec  10:  All; 

Sec.  12:  All; 

Sec  14:  All; 

Sec  22;  All; 

Sec.  24;  All; 

Sec.  28;  All; 

Sec.  28;  All; 

Sec.  34;  All. 
T  29  .\.,  R.  1  W.. 

Sec.  6.  Ail; 

Sec.  10;  All; 

Sec.  14;  All; 

Sec.  18:  All; 

Sec.  22;  AIL 

Sec.  24;  All: 

Sec  28;  All; 

Sec.  32;  All; 

Sec.  34;  All, 
T.  29  N.,  R.  1  E.. 

Sec.  8:  All; 

Sec  10;  Lots  5, 10.  SWW,  SV\'-;SEV4 
SEV4SEy4; 

Sec  14:  SWy4NEy4,  SV!!NWV4,  sy»; 

Sec.  24:  SVs; 

Sec.  25;  All; 

Sec.  26;  AIL 

Sec.  28;  All; 

Sec.  32;  All; 

Sec.  34;  All. 
T.  29  N.,  R.  2  E.,  , 

Sec  28;  All; 

Sec,  30;  All. 
T.  28  N.,  R,  2  W., 

Sec.  2;  All; 

Sec  10;  All; 

Sec  30:  Lot  4,  NEy4NEV4.  SEy.NEV*. 
NEViSWyi,  NEy4SEy4,  S'^SEV*; 

Sec.  32:  All. 
r,  28  N..  R.  1  W.. 

Sec  2;  All; 

Sec.  4:  All; 


Sec.  8;  All; 
Sec  10:  All; 
Sec  12;  All; 
Sec  14;  All; 
Sec.  20:  All; 
Sec.  22:  All; 
Sec.  24:  All: 
Sec.  26;  All; 
Sec,  2&  All; 
Sec  30.  All: 
Sec.  32;  All: 
Sec  ,34:  All, 
T,  27  N.,  R.  2  W.. 
Sec  6:  All; 
Spc.  lO  All: 
Sec,  12:  AIL 
Sec.  14:  All; 
Sec  22;  All; 
Sec  24:  .All; 
Sec  26:  Ail. 
T,  27  N..  R.  1  VV.. 
Sec,  2:  All; 
Sec.  12:  All; 
Sec  14:  All; 
Sec,  18,  All: 
Sec  20  All; 
Sec.  22:  All, 
Sec,  24:  All: 
Sec,  26:  All: 
Sec,  28  All; 
Sec  30;  All: 
Sec  32:  All; 
Sec,  34:  All, 
T.  27  N.,  R.  3  E.. 

Sec,  24;  All: 
T.  26  N..  R  1  VV.. 
Sec  2:  All; 
Sec  6:  Ail; 
Sec,  8:  All: 
Sec,  10  All; 
Sec,  12:  All: 
Sec,  14;  All; 
Sec-  18:  All; 

Sec  20:  Ail: 

Sec-  22,  Ail; 

Sec  24:NVjNWy4: 

Sec.  28:  All; 

Sec,  34:S'-4S'/2.  \E^SE'-4 
T,  26  N  .  R  1  E., 

Sec.  2:  All; 

Sec.  4:  Ail: 

Sec.  4;  Lot  1^.  SVjNVi.  SWy4,  NViSEyV. 
SWWSEW; 

Sec  6:  All; 

Sec,  8  All: 

Sec,  10  .All: 

Sec  12:  All; 

Sec  14:  Ail; 

Sec  18:  All; 

Sec,  20:  SE%SWV4.  SV\  '•4SE'-4, 

Sec,  22:  Ail; 

Sec  24;  All; 

Sec,  28:NVi!SWV4: 

Sec.  28:  All; 

Sec  30:  All; 

Sec.  32:  All, 

Sec  34:  All 
T,  25  .\,.  R  2  W 

Sec,  14:  All: 

Sec,  24   AU,  , 

T,  25  N.,  1  VV.,  I 

Sec.  8:  All; 

Sec,  12;  All: 

Sec,  18.  All: 

Sec,  20:  All, 
T,  25  N,.  1  E, 


Sec  4'  Ail: 

Sec  6:  All; 

Sec,  8:  All; 

Sec  14  SWV,SEy4: 

Sec  18,SVVV4SEy4; 

Sec,  22  E^; 

Sec-  24-  All; 

Sec  26:  All: 

Sec  28-  All; 

Sec  30  All; 

Sec  32:  Ail; 

Sec.  :>4:  .AIL 
T.  24,,  R.  1  E., 

Sec  4;  Ail; 

Sec  8:  All; 

Sec,  10  AIL 

Sec,  12:  AU; 

Sec  14:  All: 

Sec  22  .\E'-4VEV4: 

Sec  24:  All 
T.  24  N„  R  2  E.. 

Sec  4:  VV  4EVi.  WVi; 

Sec,  6:  Ail: 

Sec  8:  All: 

Sec  leNEUVE",   V\ '>iEV4.W^; 

Sec  20  All, 

Sec  28  All 

Sec  32  W-2NVVVi,  SMiS^.  NEy4SEy4. 
T  24  N  .  R  3  E.. 

Sec,  6:  All, 
T,  23  N.,  1  E,. 

Sec  4:  All, 
T,  23  N,.  R  2  E 

Sec  2:N'VV-,\F-L4   E'tNE'-.: 

Sec  4  VV^NVV-4   NV\'.4SW  -4.  ,\VVV.''EVi; 

Sec  6  NVV'-4\E-4  NW-,. 

Sec  9:  All. 

Sec  loswy*; 

Sec.  11;  AIL 

Sec.  12:  All: 

Sec.  14:  AIL 

Sec  15  .AIL 

Sec  22;  All; 

Sec  24;  SViSWyi.  NWy4SEy4; 

Sec28;NWy4NWy4: 

Sec.  28:  AIL 

Sec  30:  All; 

Sec  32:  All; 
■  Sec-  34,  All 
T.23V11N..  R  2  E.. 

Sec,  4,  Lots  3  4; 

Sec,  6:  All 
T.  23  N..  R  3  R. 

Sec,  30:  All. 
T.  23  N..  R.  4  E., 

Sec  19-  All 
T.  22  N..  R  2  E-, 

Ser  2:  AU: 

S6C  14'  All; 

Sec  36  Lot  5,  sw^sw'^.vvvy;. 

T.  22  N  ,  R  3  E.. 

Sec  6  Ail 

Sec  8  lot  2, 
T.  22N,R  4E 

Sec  20  .\E'-4 

Sec  26  All 
T.  21  N.,  R  3  E.. 

Sec,  1,  All, 
T.  21  N..  R.  4  E.. 

Sec  2;  All; 

Sec  4  Lot  7; 

Sec  12  SEV4; 

Sec-  19:  Ail, 
'  T.  20  N,,  R  4  E, 

Ser  4  Lol  e 
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Sec.  24:  WViNEV!,,  SEV4NEV«.  SWy*; 

Sec.  28:  Lots  7,  &  NEV^NEV*; 

Sec.33:EWNWW. 
T.  20  N..  R.  5  E.. 

Sec.  4:  All; 

Sec.  14:  All; 

Sec.  18:  All: 

Sec.  20;  W^NEV«,  SEV4NEV«.  NVjNWV*, 
SEV«; 

Sec.  22:  NViNEV*.  NWV«,  W^SEV*; 

Sec.  26:  All; 

Sec  27:  S"^; 

Sec.  28:  NMi',  N^SWV,.  SE''4SWV4; 

Sec.  33:  S^NEV«,  N'/iSEV4; 

Sec.  34:  All; 

Sec!  35:  N'^NMiNEV4.  NViNWV*. 
T.  20  N.,  R.  8  E.. 

Sec.  20;SWV4; 

Sec.  29:  All; 

Sec.  31:  WWNWy4. 
T  19  N.,  R.  5  E.. 

Sec.  2:  All; 

Sec.  11:  All; 

Sec.  12:  All. 

Yolla  Bolly  Management  Area 

The  following  descriptions  are  for  both  the 
surface  and  subsurface  estates: 

T.  31  N..  R.  8  W.. 

Sec.  32:SEV,,E''^SWV4 
T.  30N..  R.9W.. 

Sec.  10:  All; 

Sec.  12:  All; 

Sec.  22;  All; 

Sec.  24:  All; 

Sec.  28:N'.^,  NV<»SWV4; 

Sec.  28:  All; 
Sec.  32:  All. 
T  30N.,  R.  8W.. 
Sec.  4:  All; 
Sec.  6;  All; 

Sec.  8:NE'4NE''4,S''i; 
Sec.  10:  All; 
Sec.  14  E'jE4; 
Sec.  18:  All; 
Sec.  20:  All; 
Sec.  22:  All; 
Sec.  28:  All; 
Sec.  32:  SW''4, 
T  29  N..  R  9  W.. 
Sec.  10:  W'iNEV*.  E''-jNWV4.  EV^SWV4, 

SE''4; 
StiC.  4;S-2NWV,. 

Sec.  15  N'2NE''4.  SWV4NE'-4.  E''iNWV4. 
T.  29N..  R.  8W, 
Sec.  8:  Lot  4; 

Sec.  28:  SWV4,  SWSEW,  NE^SEy4; 
Sec.  34:  SW. 
T.  28N.,  R  9W., 

Sec.  2:  SEWNW'4.  NWSW''4.  NWV4SEV4; 

Sec.  22:  All; 

Sec.  26:  NE''4NW"4,  SWWMWW.  SWV4 

SW^; 
Sec.  27:  All; 
Sec.  28:  NEV4; 
Sec.  33:  NWV4NE''4; 
Sec.  34:  All. 
T.  28N.  R.  8W., 

Sec.  32:  W'.iSW'/4,  SEV4SWV4. 
T.  28  N..  R.  5  W., 

Sec.  10:  WWSWV4. 
T.  27  N.,  R.  9  W., 

Sec.  12:  All. 
T.  27  N..  R.  8  W.. 

Sec.4:SV^,  SM1NV/V4; 
Sec.  6:  All; 


Sec.  8:  All; 

Sec,  10:  All; 

Sec  14;  WWSWV4,  SEV4SWy4,  SWy4SEy4; 

Sec,  18;  All. 

Sec.  20:  N^,  NWS ''a; 

Sec.  22:  E'n^iE"/*.  NWV1NEV4.  MEy4NWV4, 
SW'/4.  S'/^SEy4; 

Sec,  24;  N'^^NEyi,  SMtSV^.  NWy4SWy4; 

Sec.  28:  NWV4NEy4.  NV^NWy4,  S'ASEyi. 
T.  27  N..  R,  7  W.. 

Sec,  18  lx)ts6.7,SEy4SWV4. 
T.  27  N  ,  R.  5  W.. 

Sec.  lO  All. 
T.  26  N..  R.  8  W.. 

Sec.  8:  NHNEV«.  WM!NWV4,  SWV<i; 

Sec.  10:SEV4SE'-'4,  N'/^SEV«; 

Sec,  14:  All; 
Sec.  20:  SW. 
Sec.  22:  All; 
Sec.  24:  All; 
Sec.  31:  All; 
Sec  34;  All. 
T.  26N,.  R.  7W., 
Sec.  2:  All; 
Sec!4:SMiNEy4,  SMi; 
Sec,  8:  Ni:y4,  EMiNWyi.  SeV^; 
Sec,  10:  Lots  1,  4,  8, 16; 
Sec.  14:  All; 
Sec.  18:  All; 
Sec.  20:  All; 
Sec.  22:  All; 
Sec.  24:  All; 
Sec.  26:  All; 
Sec.  28:  All; 
Sec.  30:  All; 
Sec.  32;  All; 
Sec.  34:  All. 
T.  25  N..  R.  7  W.. 

Sec.  2;  Lots  2-4.  SWVi,  W'/.SEy4; 

Sec.'4:  All: 

Sec.  10;  All: 

Sec.  14;  All: 

Sec.  22:  All; 

Sec.  28:  All; 

Sec.  34:  All. 
T.  25  N.,  R.  6  W.. 

Sec.  30:  All. 
T.  24  N.,  R.  7  W., 

Sec.  2:  EViSEy4; 

Sec.  4;  All: 

Sec.  10:  All; 

Sec.  12:  Lot  15: 

Sec.  14;  All: 

Sec.  22;  All; 

Sec.  26:  All; 

Sec.  34:  All. 
T.  24  N..  R.  6  W., 

Sec.  15:  All. 
T.  23  N..  R.  6  W.. 

Sec.  3:  All. 
T.  23  N.,  R.  4  W.. 

Sec.  10;  All. 

The  following  descriptions  are  for  the 
subsurface  estate  only: 

T.  30  .\.,  R.  8  W.. 

Sec.  8:  NWyiNEy4,  NEy4NWy4; 

Sec.  14;  WV4,  WM.EV4. 
T.  30  N,  R.  6  W.. 

Sec.  10:  All; 

Sec.  12;  All; 

Sec.  14:  All. 
T.  30  N.,  R.  5  W.. 

Sec,  20:  All; 

Sec.  30:  All. 
T.  29  N..  R.  9  W., 

Sec.  2:  All: 


Sec.  5;  All: 

S€C.8:W%.  WMiEV4: 
Sec.  11:  All: 
Sec.  12:  All: 

Sec.  14:  NWy4NEy4.  SM!NEy4,  SMj: 
Sec.l5:SEy4SEy4: 
Sec.  17:  NWy4NWy4,  NV!iNWy4; 
Sec.  20:  S^; 
Sec.  21:NV2SWy4; 
Sec.  24:  All; 
Sec.  26:  All; 

Sec.  27:  S'h.  S'/^NE''4,  SEy4NWy4; 
Sec.  34:  All. 
T.  29  N..  R.  8  W.. 
Sec.  6:  Lots  1-3; 
Sec.  8;  All; 
Sec.  10:  All; 
Sec.  18:  All; 
Sec.  20:  All; 
Sec.  22:  All: 

Sec.  28;N'/i,  NWV4SEy4: 
Sec.  30.  All; 
Sec.  32:  All; 
Sec.  34:  N"^. 
T.  29  N.,  R.  6  W.. 
Sec.  12;  All: 
Sec.  14:  All; 

Sec.  28:  All; 

Sec.  32:  All. 
T  29N..  R.  5W.. 

Sec  28:  All. 
T.  28  N.,  R.  9  W.. 

Sec.  1:  All: 

Sec  2:  S'/iNEV4,  NEy4NEy4; 

Sec.  12:  All; 

Sec.  14:  All; 

Sec.  24:  All; 

Sec.  26:  SEy4NWV4,  E'A.  NVj.SWy4.  SEy4 
SWV4; 

Sec.  28;  SVi; 

Sec33:NWV4. 
T.  28N..  R,  8W, 

Sec.  2:  All; 

Sec  4:  All; 

Sec,  6:  All; 

Sec  8:  All: 

Sec,  10.  All: 

Sec  14:  All: 

Sec.  18:  All; 

Sec  20  All; 

Sec.  22:  All: 

Sec  28:  All: 

Sec  28;  All; 

Sec.  32;  NVa.  NEV4SWy4,  SEV4: 

Sec,  34;  All. 
T.  28  N..  R.  7  W.. 

Sec,  2:  AH; 

Sec  12:  All; 

Sec.  14:  All; 

Sec.  30:  Ail; 

Sec.  32:  All. 
T.  2eN..  R.  6W.. 

Sec.  6:  All; 

Sec.  8:  All; 

Sec.  10  All; 

Sec.  18:  All: 

Sec.  28:  All; 

Sec  30:  All: 

Sec.  32:  All; 

Sec.  34:  All. 
T.  28  N..  R.  5  W., 

Sec.  10:  SEy4NEy4.  NWiSEy4; 
Sec.  20;  All; 
Sec  30;  All. 
T.  27  N.,  R.  8  W.. 


Federal  Regigter  /  Vol  56.  No.  17  /  Friday.  January  25.  1991  /  Notices 


2941 


Sec  2:  Alt 

Sec.  4:  Lots  :-4.  SMiNEy4; 

Sec  12:  Alh 

Sec  14;  NVi.  NEViSWy4,  NV2SEV4.  SEVi 
SEy4: 

Sec22;WViNWy4. 
T  27  N    R.  8  W 

Sec.  24;  NVJV*.  NEy4SWV,.  NMiSEV*.  SVi 
NEVa: 

Sec  28:  NEV4NEV4.,  NViSMi 
T.  27  N..  R.  7  W.. 

Sec,  6:  All; 

Sec  8:  All; 

Sec.  14:  All; 

Sec.l8:Lot8  2.  3.  EiTiNWy.; 

Sec.  22:  All; 

Sec  32:  S^NWy4.  SWViNEV,. 
T.  27  N.,  R.  6  W., 

Sec.  &  All: 

Sec.  8:  All: 

Sec  1&  All: 

Sec  22;  AIL 
T.  27  N.,  R.  5  W. 

Sec.  6;  AIL 
T.  26  N..  R.  7  W., 

Sec.  10;  Lots  2.  3,  5-7,  9-14. 16; 

Sec  12:  All. 
T.  28  N..  R.  6  W.. 

Sec  2;  All: 

Sec  18:  All: 

Sec.  30:  All: 

Sec  32;  All. 
T.  25  N..  R.  7  W., 

Sec  2:  Lot  1.  EMiSEV4: 

Sec  12:  All; 

Sec.  24:  All: 

Sec.  26:  All. 
T.  25  N.,  R.  6  W.. 

Sec  6;  All. 
T.  24  N..  R.  7  W.. 

Sec  2;  Lots  1-5.  8,  SWV4.  SViSEy4; 

Sec  12:  Lots  3-14: 

Sec  24:  All. 
T,  24  N.,  R.  6  W.. 

Sec.  18:  All; 

Sec  20  All. 
T.  23  N..  R.  7  W.. 

4Sec.  10:S'>4SVi. 

Exchange  of  public  lands  contained 
within  the  descriptions  above  will  not 
be  undertaken  without  full  National 
Environmental  Policy  Act  (NEPA) 
compliance.  Lands  to  be  transferred 
from  the  United  States  will  be  subject  to 
standard  reservations,  terms  and 
conditions. 

dates:  Until  March  11. 1991,  Intei^sted 
parties  may  submit  comments  regarding 
the  proposed  exchange  to  the  Area 
Manager,  Redding  Resource  Area,  355 
Hemsted  Drive.  Redding,  California 
96002. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  listed  above  have  been 
segregated  for  a  period  of  two  years 
from  the  date  of  pubhcation  from  the 
operation  of  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws. 

ADDRESSES:  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  Office  of  Bureau  of  Land 


Management.  Redding  Resource  Area. 

355  Hemsted  Drive.  Redding.  California 

96002. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mark  Morse.  Area  Manager,  at  the 
address  listed  above. 
Mark  T.  Morae, 

Area  Manager. 

(FR  Doc  91-1684  Filed  1-24-91;  8:45  am] 

nUJNO  CODE  431»-40-M 

ICA-060-09-4212-13;  CA-26e59;  CA-2W601 

Realty  Action;  Exchange  of  Public  and 
Private  Lands,  Riverside  County,  CA 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  realty  action; 

exchange  of  public  and  private  lands. 

CA-26859;  CA-26860. 

summary:  The  following  described 
public  lands,  located  in  Riverside 
County,  California  have  been 
determined  to  be  suitable  for  disposal 
by  exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C.  1716): 

San  Bernardino  Meridian.  CA 
Hart  Parcel,  C4^?SS59 

T.  4  S..  R.  6  E.; 
Section  6:  SVi2,MEy4NWV4SEV4.  NMzSEWN 

wv4SEy4. 

Consisting  of  10  acres,  more  or  less. 
A-1  Parcel.  CA-26860 

T,  4  S.,  R.  6  E.; 

Section  6:  lots  9, 10  &  11.  WViSEM,SWV4, 

Consisting  of  68.10  acres,  more  or  less. 

The  selected  public  land  parcels 
aggregate  78.10  acres,  more  or  less. 

In  exchange  for  the  above  public 
lands,  the  United  States  will  acquire 
from  The  Nature  Conservancy  the 
offered  private  lands  described  in  the 
Notice  of  Realty  Action  (NORA) 
published  in  Volume  55.  Number  144, 
Page  30527  of  the  Federal  Register,  dated 
July  26, 1990.  The  pubhc  land  will  be 
used  to  equalize  land  values  for  1,371.8 
acres  of  offered  private  lands  within  the 
Salt  Creek  Area  of  Critical 
Environmental  Concern  described  in  the 
above  referenced  NORA. 
supplementary  information:  The 
purpose  of  this  exchange  is  to  acquire 
non-Federal  lands  within  the  Salt  Creek 
Area  of  Critical  Environmental  Concern 
(ACEC).  The  Salt  Creek  ACEC  contains 
riparian  habitat  supporting  two 
Federally  listed  endangered  species,  the 
Yuma  Clapper  Rail  and  Desert  Pupfish. 
The  Bureau  of  Land  Management  has 
entered  into  a  land  exchange  pooling 
agreement  with  The  Nature 
Conservancy  to  acquire  1,371.8  acres  of 


offered  non-Federal  lands  in  the  Salt 
Creek  ACEC  through  a  series  of  land 
exchanges  to  occur  within  the  next  two 
years  until  the  values  of  the  offered  and 
selected  lands  reach  equal  fair  market 
value  as  described  by  regulation. 

The  purpose  of  the  exchange  is  to 
acquire  non-Federal  lands  within  a 
designated  Area  of  Critical 
Environmental  Concern  (ACEC).  The 
Salt  Creek  ACEC  provides  critical 
habitat  for  sensitive  desert  wildlife.  The 
exchange  would  create  a  more  logical 
and  efficient  land  management  pattern 
and  would  enhance  the  Bureau  of  l>and 
Management's  goal  to  acquire  private 
lands  within  critical  wildlife  habitat 
areas  for  conservation  purposes.  The 
public  interest  will  be  served  by 
completing  this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal.  Full 
equalization  of  values  will  be  achieved 
through  either  acreage  adjustmrni  or  by 
cash  payment  in  an  amount  no!  to 
exceed  25%  of  the  value  of  the  lands 
being  transferred  out  of  federal 
ownership  at  the  conclusion  of  the 
exchange  process. 

The  lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations  and  nghts-of- 
way: 

Hart  Parcel.  CA-26859 

1,  A  reservation  to  the  L'r.iieci  States  of  a 
right-of-way  for  ditches  and  canals 
constructed  bv  the  authoniy  of  the  United 
States.  Act  ofAugust  30,  1890  |43  L'.S  C.  945| 

2.  A  communication  site  nght-of  way 
granted  by  the  United  States  to  Country  Club 
Communications,  its  successors,  or  assigns, 
by  nght-ofway  grant  CA-20348  under  the 
Act  of  October  21,  19-6  143  i:.SC  I'ei) 

3.  An  aenal  telephone  line  nght-of-way 
granted  by  the  United  States  to  GTE 
California.  Incorporated,  its  successors,  or 
assigns,  by  right-of-way  grant  CA-25463 
under  the  Act  of  October  21.  lff"6  (43  U  S  C 
1761) 

4,  A  7,5/12.5  KV  aerial  power  transmission 
line  right-of-way  granted  b>  the  United  States 
to  Imperial  Irrigation  Distncl.  its  successors 
or  assigns,  by  right-of-way  gran!  CA-25464 
under  the  Act  of  October  21,  19^6  (43  US  C 
1761)- 

A-1  Parcel.  CA-26860 

1.  A  reservation  to  the  United  States  of  a 
right-of-way  for  ditches  and  canals 
constructed  by  the  authonty  of  the  United 
States:  Act  of  August  30,  1890  (43  US  C  945) 

2-  A  reservation  to  the  United  Slates  of  a 
road  bv  nght-of-way  CA-2r340.  pursuant  to 
the  Act  of  October  21.  19^6  (43  US  C  i:'67), 

3  An  access  road  nght-of-way  granted  by 
the  United  States  to  Robert  Bertrand.  his 
successor*,  or  assigns,  by  nghi-of-way  grant 
CA-19091  under  the  Act  of  October  21, 1976 
(43  U.S  C  1761). 

4  A  gravel  concrete,  and  asphalt 
processing  plant  nght-of-way  granted  by  the 
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United  State*  to  Sun  Shelter.  Incorporated,  it» 
iuccessors,  or  assigns,  by  right-of-way  grant 
CA-20228  under  the  Act  of  October  21,  1976 
(43  U.S.C.  1781). 

Lands  to  be  acquired  in  this  exchange 
will  be  subject  to  the  encumbrances  or 
reservations  described  in  the  July  26, 
1990  Notice  of  Realty  Action,  as 
published  in  the  above-cited  Federal 
Register. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws,  except 
for  mineral  leasing.  This  segregative 
effect  will  expire  upon  issuance  of 
patent  or  two  (2)  years  from  the  date  of 
publication,  whichever  occurs  fii^t. 

For  detailed  information  concerning 
this  exchange  contact  Russell  L 
Kaldenberg,  BLM  Palm  Springs-South 
CoBSt  Resource  Area,  at  (619}-323-4421. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street.  Riverside,  CA  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  January  17, 1991. 
RuM«U  L  Kaldenberg, 
Acting  District  Manager. 
[PR  Doc.  91-1733  Filed  1-24-91:  8:45  am) 

WLUNOCOOE  4110-40-M 

lCA-060-00-4212-13;  CA-277671 

Exchange  of  Public  and  Private  Lands, 
Riverside  County,  CA 

aqency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Realty  Action; 

Exchange  of  Public  and  Private  Lands, 

CA-27767. 

SUMMARY:  The  following  described 
public  lands,  located  in  Riverside 
County,  are  being  considered  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (43 
U.S.C.  1716): 

San  Bernardino  Meridian,  California 

T.  7  S.,  R.  7  E., 

Section  4:  Entire. 

Containing  838.56  acres,  more  or  less. 

In  exchange  for  these  lands,  the 
United  Statea  will  acquire  from  The 
Nature  Conservancy  the  following 


offered  private  lands  in  Riverside 
County,  California,  within  the  Santa 
Rosa  Mountains  National  Scenic  Area: 

San  B«mardino  Meridian,  California 

T.  5  S.,  R.  4  E.. 
Section  5;  Entire. 
Sectional:  Entire. 
Section  27:  Entire. 
Section  29:  Entire. 
T.  5  S.,  R.  5  E., 
Section  33:  Entire. 

Offered  Lands  contain  3,207.24  acres,  more 
or  less. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  acquire 
non-Federal  lands  within  the  Santa  Rosa 
Mountains  National  Scenic  Area 
(SRMNSA). 

The  exchange  would  create  a  more 
logial  and'efficient  land  management 
pattern  and  would  enhance  the  Bureau 
of  Land  Management's  goal  to  acquire 
private  lands  within  the  SRMNSA  to      - 
protect  important  wildlife,  recreation, 
cultural  and  aesthetic  values  in  the 
Santa  Rosa  Mountains.  The  public 
interest  will  be  served  by  completing 
this  exchange. 

The  SRMNSA  contains  critical  habitat 
supporting  a  Federal  and  State  listed 
endangered  species,  the  Desert  Slender 
Salamander,  as  well  as  critical  habitat 
for  Peninsular  bighorn  sheep,  a  State 
listed  threatened  species.  The  Bureau  of 
Land  Management's  Santa  Rosa 
Mountains  Habitat  Management  Plan 
indentifies  the  offered  private  lands  as  a 
top  priority  for  Federal  acquisition. 

The  Bureau  of  Land  Management  has 
entered  into  a  land  exchange  pooling 
agreement  with  The  Nature 
Conservancy  to  acquire  the  offered  non- 
Federal  lands  through  a  series  of  land 
exchanges  to  occur  within  the  next  two 
years  until  the  values  of  the  offered  and 
selected  lands  reach  equal  fair  market 
value  as  described  by  regulation. 
Additional  Notices  of  Realty  Action  will 
be  published  identifying  all  specific 
additional  offered  and  selected  lands 
being  considered  under  the  land 
exchange  pooling  agreement. 

The  Nature  Conservancy  will  enter 
into  a  binding  agreement  with  the 
Bureau  of  Land  Management  to  survey 
and  reconvey  to  the  United  States 
approximately  160  acres  of  the  hillside 
area  within  portions  of  the  SW  Vi  and 
WVaSE'A  of  section  4  to  allow  access  to 
Toro  Canyon.  The  reconveyed  land 
would  be  incorporated  within  the  Santa 
Rosa  Mountains  National  Scenic  Area. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal;  full 
equalization  of  values  will  be  achieved 
by  payment  to  the  United  States  by  The 
Nature  Conservancy  of  funds  in  an 
amount  not  to  exceed  25  percent  of  the 


total  value  of  the  land  to  be  transferred 
out  of  Federal  ownership. 

The  land  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservation: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States,  pursuant  to  the  Act  of 
August  30, 1890  (26  Stat.  391;  43  U.S.C. 
945). 

The  offered  private  land  will  be 
acquired  subject  to  the  following  third 
party  rights  and  reservation: 

1.  Rights  of  the  public  over  any 
portion  of  said  land  lying  within  the 
boundaries  of  any  road,  steet  or 
highway  within  section  33  of  T.  5  S..  R.  5 
E.,  SBM. 

2.  The  entire  mineral  estate  within 
Section  5.  T.  5  S.,  R.  4  E.,  San  Bernardino 
Meridian  Is  reserved  to  SF  Pacific 
Properties,  Incorporated  and  its 
successors  and  assigns. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  law,  except  for 
mineral  leasing.  The  segregative  effect 
will  end  upon  issuance  of  patent  or  two 
(2)  years  from  the  date  of  publication, 
whichever  occurs  first. 

For  detailed  information  concerning 
this  exchange  contact  Russell  L 
Kaldenberg.  BLM  Palm  Springs-South 
Coast  Resource  Area,  at  (619)  323^1421, 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
California  Desert  District,  1695  Spruce 
Street,  Riverside.  California  92507.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  lanuary  13, 1991, 
Gerald  E.  HiUier, 
District  Manager 
[FR  Doc.  91-1750  Filed  1-24-91;  8:45  amj 

BILUNO  CODE  4310-40-M 


[tD-050-01-4212-14;  101  27486] 

Modified  Competitive  Sale  of  Public 
Lands  in  Lincoln  County 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  Realty  Action,  ID! 
27486, 


summary:  The  following  described 
lands  in  Lincoln  County,  Idaho  have 
been  examined,  and  through  the 


Federal  Re^ster  /  Vol.  56.  No,  17  /  Friday.  January  25.  1991  /  Notices 


2943 


development  of  land  use  uecisions 
based  on  public  Input,  it  has  been 
determined  that  the  sale  of  these  parcels 
is  consistent  with  section  203(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  The  lands  will  be  offered  for 
sale  at  no  less  than  the  appraised  value 
indicated  below: 

T.  6S.,  R.  19  E.,  Boise  Meridian 
Section  8:  NEV;SWV4.  NVzSE"/*,  SE'<'«SEy4 
Section  9:  SWy4NEV4. 
Containing  200  acres. 
Fair  Marlcet  Value— $10,000. 

A  bid  will  constitute  an  application 
for  conveyance  of  mineral  interests  of 
no  known  value.  A  $50.00  filing  fee  for 
processing  such  mineral  conveyance, 
along  with,  but  separate  from.  30  percent 
of  the  full  bid  price,  must  accompany 
each  bid. 

When  patented,  the  land  will  be 
subject  to  the  following  reservations: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1890  (43 
U.S.C.  945). 

2.  All  valid  and  existing  rights  of 
record. 

The  lands  are  being  sold  subject  to  a 
preference  bidding  designation  to  allow 
Jerry  Nance  of  Dietrich,  Idaho,  to  meet 
the  highest  bid  based  on  historical  use 
and  adjacent  landownership.  Refusal  or 
failure  to  meet  the  highest  bid  within  30 
days  of  this  offering  shall  constitute  a 
waiver  of  such  bidding  provisions  and 
the  land  will  be  offered  to  the  high 
bidder.  If  no  bid  is  received  on  the  date 
of  this  offering,  preference  provisions 
will  be  waived  and  the  land  will  be 
ofTered  for  sale  using  competitive 
procedures  for  a  period  of  180  days  after 
the  sale  date. 

The  lands  are  hereby  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  as 
provided  by  43  CFR  2711.1-2(d). 
DATES:  The  sale  offering  will  be  on 
Wednesday,  April  3, 1991.  at  10  a.m. 
ADDRESSES:  The  sate  will  be  held  at  the 
Shoshone  District  Office,  400  West  F 
Street.  Shoshone,  Idaho  63352. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  these 
parcels,  terms  and  conditions  of  the 
sale,  and  bidding  instructions  may  be 
obtained  from  Tim  Fuller  at  the  above 
address  or  by  calling  (208)  886-2206. 
SUPPLEMENTARY  INFORMATION:  For  a 
period  of  45  days  from  the  date  of 
publication  of  this  notice,  interested 
parties  may  submit  comments  regarding 
this  proposed  action  to  the  District 
Manager.  Comments  will  be  evaluated 
and  the  proposed  action  may  be 
vacated,  modified  or  affirmed.  In  the 


absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department. 

Dated:  January  15, 1991 
|ania  VanWybe, 
Associate  District  Manager 
[FR  Doc.  91-1751  Filed  1-24-91;  8:45  am] 
nixmo  CODE  «3io-<s-m 


[OR-120-01-4212-13;  GP1-0S0;  OR-456S9] 

Exchange  of  Public  Land,  Douglas 
County,  Oregon 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  realty  action. 

summary:  The  following  described 
public  domain  lands,  including  mineral 
rights,  are  being  considered  for  disposal 
by  exchange  pursuant  to  section  206  of 
the  Federal  Land  Policy  and 
Management  Act  of  19"6,  (43  U.S.C. 
1716): 

Willamette  Meridian.  OR 

T.  21  S..  R.  11  W.. 
Lot  18  Sec.  32 
Cotr.prising  40  acres,  more  or  less 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
assessment. 

The  patent,  if  issued,  will  be  subject  to 
a  reservation  of  a  right-of-way  thereon 
for  ditches  and  canals  constructed  by 
the  authority  of  the  United  States,  Act  of 
August  30, 1890  (43  U.S.C.  945)  and 
subject  to  right-of-way  grant  ORE 
0001777  to  Douglas  Electric  Cooperative 
for  an  electric  distribution  line.  Act  of 
March  4, 1911. 

In  exchange  for  these  lands  the  United 
States  would  acquire  the  following 
described  lands  from  Dean  and  Sojna 
Wooley: 

Willamette  Meridian,  OR 

T.  21  S..  R.  n  W.. 

SEViSEi'4,  LotoeSec.  33 

Lots  5  and  6  Sec  34 
T.  22  S.,  R.  11  W.. 

Lot  15  Sec.  3 

Excepting  therefrom  those  portions 
lying  north  of  the  southerly  right-of-way 
line  of  the  Umpqua  Highway,  comprising 
116.3  acres  more  or  less. 

The  value  of  the  lands  to  be 
exchanged  have  been  established  by 
fair  market  value  appraisals  and  are 
approximately  equal,  a  donation  to  the 
United  States  will  be  made  to  equalize 
the  values  at  the  time  of  consummation 
of  the  exchange  transaction. 

The  purpose  of  this  exchange  is  to 
acquire  non-Federal  lands  that  have 
significant  multiple-use  values,  including 
recreational,  wildlife  habitat,  wetlands. 


and  scenic  values  that  far  outweigh 
values  found  on  the  Federal  lands  to  be 
exchanged.  The  non-Federal  lands  are 
adjacent  to  the  Dean  Creek  Elk  Viewing 
Area  and  support  a  large  herd  of 
Roosevelt  elk  which  are  highly  visible 
from  Oregon  State  Highway  38  If 
acquired  these  lands  would  be  managed 
cooperatively  with  the  Oregon 
Department  of  Fish  and  Wildlife  to 
enhance  the  wildlife  habitat  values  and 
wildlife  viewing  opportunities 
associated  with  the  Dean  Creek  Elk 
Viewing  Area. 

This  exchange  proposal  is  consistent 
with  the  management  objectives  of  the 
Coos  Bay  Management  Framework  Plan 
(MFP)  and  the  public  lands  have  been 
identified  for  disposal  in  the  MFP.  This 
exchange  has  been  discussed  with  City 
of  Reedsport.  Douglas  County  and 
various  State  of  Oregon  agencies  who 
have  indicated  that  the  proposal  is 
consistent  with  local  government  plans. 
The  public  interest  will  be  well  ser%'ed 
by  making  this  exchange. 

The  publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  described  herein  from  all  other 
forms  of  appropriation  and  entry  under 
the  public  laws,  including  the  mining 
laws,  for  a  period  of  two  years  from  the 
date  of  publication.  The  excharxge  is 
expected  to  be  completed  before  the  end 
of  that  period. 

ADDRESSES:  Detailed  information 
concerning  the  exchange,  including  the 
draft  environmental  analysis,  is 
available  for  review  at  the  Bureau  of 
Land  Management's  Coos  Bay  District 
Office,  1300  Airport  Lane,  North  Bend, 
OR  97459. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Coos  Bay 
District  Manager  at  the  above  address 
(Reference  exchange  number  OR  45689). 
Objections  will  be  evaluated  by  the 
Oregon  State  Director  of  the  Bureau  of 
Land  Management  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thorn  Green,  Coos  Bay  District  Office 
(503)  756-0100. 

Dated:  January  17. 1991 
MeK-in  L  Chase, 
District  Manager 
[FR  Doc  91-1735  Filed  1-24-91;  645  am] 
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(OR-«4»-«1-4214-10;  QPVOM;  OR-1C124] 

Proposed  Wtthdrawsl  end  Reservation 
of  Lands,  Oregon;  Correction 

The  land  description  and  acreage  in 
FR  Doc.  77-e310  published  on  page 
12265,  in  the  issue  of  Thursday,  March  3. 
1977.  is  hereby  corrected  as  follows: 

On  page  12286,  column  two.  under  T. 
25  S.  R.  1  B..  reads  "A  strip  of  land  300 
feed  wide",  and  is  corrected  to  read  "A 
strip  of  land  330  feet  wide". 

On  page  12266.  at  the  top  of  column 
three  under  Sec.  30,  T.  25  S..  R.  2  E.. 
reads  "The  areas  described  aggrega(e 
approximately  28'M)  acres,  of  which  1045 
acres  are  in  Douglas  County  and  1795 
acres  are  in  Lane  County.  Oregon.",  and 
is  corrected  to  read  "The  areas 
described  aggregate  approximately  2000 
acres,  of  which  700  acres  are  in  Douglas 
County  and  1300  acres  are  in  Lane 
County.  Oregon." 

Ohn  page  12266,  in  column  three  under 
Sec.  33.  T.  24  S..  R.  2  E^  reads  "Creek 
Road  No.  232.  a  strip  of  land  300  feet 
wide",  and  should  read  "Creek  Road  No. 
232.  a  strip  of  land  330  feet  wide". 

On  page  12266,  in  column  three  under 
Sec.  1ft  T.  25  S..  R.  2  E„  reads  "The 
areas  described  aggregate 
approximately  435  acres  of  which  110 
acres"  and  should  read  The  areas 
described  aggregate  approximately  400 
acres  of  which  75  acres". 

Dated:  |anuary  10. 1991. 
Robwt  E.  MaNoiun. 
Chief,  Branch  of  Lands  and  Minerals 
Operations. 
[FR  Doc  91-1734  Piled  1-24-91:  8:45  am) 


(MT-93&-4214-10;  SOM  79S491 

Notice  of  Proposed  Wlthdiawal  and 
Opportunity  for  Public  Meeting;  South 
Dakota 

AOCMCV:  Bureau  of  Land  Management. 

Interior. 

ACnOM:  Notice. 


summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  55  acres  of  National  Forest 
System  (NFS)  lands  in  Pennington  and 
Lawrence  Counties  to  protect  the 
Pactola  Visitor  Information  Center. 
Pactola  Marina  North,  Pactola  Marina 
South,  and  Spearfish  Workcenter.  This 
notice  closes  the  land  for  the  Spearfish 
Workcenter  for  up  to  2  years  from 
location  and  entry  under  the  United 
States  mining  laws,  but  the  lands  will 
remain  open  to  all  uses  other  than  the 
mining  laws.  The  remaining  lands  have 
been  withdrawn  from  surface  entry  and 


mining  for  the  Rapid  Valley  Reclamation 

Project. 

DATES:  Comments  and  requests  for  a 

public  meeting  must  be  received  by 

April  25,  1991. 

ADDRESSES:  Comments  and  meeting 

requests  should  be  sent  to  the  Montana 

State  Director.  BL\i,  P.O.  Box  36800. 

Billings,  Montana  59107. 

rOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM  Montana  State 

Office.  406-255-2935. 

8UPf>LEMENTARV  INFORMATION;  On 

December  31. 1990,  the  U.S.  Department 

of  Agnculture  filed  an  application  to 

withdraw  the  following  described  NFS 

lands  from  location  and  entry  under  the 

United  States  mining  laws,  subject  to 

valid  existing  rights: 

Black  Hills  Meridian  Spearfish  Workcenter 
(30  acres) 

T.  6N,  R.  2E., 
Sec.  20,  W'ANWV4.NWy«. 

Pactola  Viiitor  iDformation  Center  (5  acres) 

T.  1  N.,  R.  5  E., 
Sec.  2.  WMiSWV4SWV'«SEV«. 

Pactola  Marina  South  (20  acres) 

T.  1  N..  R.  5  B., 
Sec.  10.  SWV«  of  lot  4.  NWV4M:V4SEy4. 

Pactola  Marina  North  (10  acres) 

T.  2  N..  R.  5  E., 

Sea  34,  SEy4SWy»SE'A. 

The  areas  deacnbed  aggregate  55  acres  in 
Pennington  and  Lawrence  Counties. 

For  a  period  of  90  days  from  the  date 
of  pubUcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director.  Bureau  of  Land 
Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director 
within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  State  Director  that 
a  public  meeting  will  be  held,  a  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  penod  of  2  years  from  the  date 
of  pubiicabon  of  this  notice  in  the 
Federal  Register,  the  lands  for  the 
Spearfish  Workcenter  will  be  segregated 
as  specified  above  unless  the 


application  is  denied  or  canceled  or  the 
withdrawal  is  approved  pnor  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  within  the  statutory 
authorities  pertinent  to  NFS  lands  and 
subject  to  discretionary  approval.  The 
remaining  lands  are  presently 
segregated  as  specified  above  under  the 
Secretarial  Orders  which  created  the 
Reclamation  withdrawals. 

The  withdrawal  application  or 
proposal  shall  not  affect  administative 
jurisdiction  over  the  lands. 

Dated:  January  15. 1991. 
|ohn  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 

Renewable  Resources. 

(FR  Doc.  91-1749  Filed  1-24-91;  8:45  am] 

BILUNQ  CODE  4J10-0IMI 


Rsh  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Spedes  Ad  of  1973.  as 
amended  (16  U.S.C  1531.  et  seq.): 

PRT-754886 

Applicant:  Philadelphia  Zoological  Garden, 
Philadelphia.  PA. 

The  appHcant  requests  a  permit  to 
import  five  male  and  five  female 
captive-bom  Rodrigues  fruit  bats 
[Pteropus  rodricensis)  from  the  Jersey 
Wildlife  Preservation  Trust,  Channel 
Islands,  United  Kingdom,  and  the 
Zoological  Society  of  London.  London. 
England,  for  exhibition  and  captive- 
breeding  purposes. 

PRT-754994 

Applicant:  Riverbania  Zoological  Park. 
Columbia.  SC. 

The  applicant  requests  a  permit  to 
import  one  male  and  one  female 
captive-bom  Golden  lion  tamarin 
[Leontopittiecua  rosalia  rosalia)  from 
the  Rio  de  Janeiro  Primate  Center.  Rio 
de  Janeiro,  Brazil  for  captive-breeding 
purposes. 
PRT-754745 
Applicant:  The  Hawthorn  Corporation, 

Crayslake.  H. 

The  applicant  requests  a  permit  to 
import  three  pair  of  captive-bom  tigers 
(Pantherv  tigris)  from  Ormany.  These 
tigers  are  the  progeny  of  applicant's  own 
tigers  that  are  currently  performing  in 
Germany.  The  tigers  will  be  imported  for 
purposes  of  exhibition  and  captive 
breeding.  In  the  future,  the  applicant  will 
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export  and  re-import  these  animals  for 

the  same  purposes. 

PRT-704930 

Applicant:  U.S  Fish  and  Wildlife  Ser\'ice, 
Regional  Director,  Region  6,  Denver,  CO. 

The  applicant  requests  amendment  of 
their  current  permit  to  include  the  take 
of  Neosho  madtom  [Noturus  placidus) 
for  scientific  purposes  and  the 
enhancement  of  propagation  or  survival 
in  accordance  with  Recovery  Plans  or 
other  Service  work  for  this  species. 
PRT-755407 

Applicant;  Bio  Systems  Analysis.  Inc., 

Tiburon,  California. 

The  applicant  requests  a  permit  to 
live-trap  and  release  Salt  Marsh  Harvest 
mice  [Reithrodontomys  raviventris]  in 
Marin  County,  California,  to  determine 
the  occurrence  of  this  species  within  the 
survey  areas  that  are  under  study  for 
various  development  projects  to 
determine  whether  proposed  actions 
will  affect  this  species  or  its  habitat. 

PRT-754469 

Applicant;  The  City  of  Boulder  City,  Boulder 
City.  NV. 

The  applicant  requests  a  permit  for 
incidental  take  of  the  desert  tortoise 
[Gopherus  cgassizii]  which  may  occur 
during  development  of  the  Boulder  City 
Business  Center  site.  The  applicant  has 
prepared  and  submitted  a  conservation 
plan. 
PRT-754223 

Applicant:  San  Diego  Wild  Animal  Park, 
Escondido.  CA. 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive  bom  Somali 
wild  ass  [Equus  afn'ccnus  somclicus] 
from  the  Basel  Zoo.  Switzerland  for  the 
purpose  of  captive  propagation. 

Documents  and  other  ir.forraation 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm)  room 
432.  4401  N.  Fairfax  Dr..  Arlington,  VA 
22203,  or  by  writing  to  the  Director,  U.S. 
Office  of  Management  Authority,  P.O. 
Box  3507,  Arlington,  Virginia  22203-3507. 

Interested  persons  may  comjnent  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  wTitten  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  January  18, 1991. 
R.K.  Robinson, 

Chief.  Branch  of  Permits.  US.  Office  of 

Management  Authority. 

[FR  Doc.  91-1708  Filed  1-24-91;  845  am] 

BILUNQ  CODE  4310-SS-M 


Meeting;  KIsmath  River  Basin  FIcheries 
Task  Force 

agency:  Department  of  the  Interior. 
action:  Noti-e  cf  meetings. 

SUMMARY:  Pursuant  to  section  10|8)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Kiver  Basin 
Fisheries  Task  Force,  estabhsed  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoratioii  Act  (16 
U.S.C.  460S8  et  seq.).  The  meeting  is 
open  to  the  public. 
dates:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  9 
a.m.  to  5  p.m.  on  Tuesday,  February  5; 
and  from  8  a.m.  to  3  p.m.  on  Wednesday, 
Februar>'  6, 1991. 

place:  The  meeting  will  he  held  at  the 
Miner's  Inn  Convention  Center,  122  East 
Miner  Street,  Yreka,  California. 
FOR  further  information  CONTACr. 
Dr.  Ronald  A.  Iverscn.  Project  Leader, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1030  South  Main),  Yreka, 
California  96097-1006,  telephone  (916) 
642-5763. 

SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  1  ask 
Force,  please  refer  to  the  notice  cf  their 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8. 1987  (32  FR 
25639). 

On  February  5,  the  Task  Force  will 
review  final  drafts  of  q  long-range  plan 
for  the  Klamath  Fisherj'  Restoration 
Program,  and  a  plan  amendment  treating 
upper  Klamath  basin  issues.  After  public 
comment,  decisions  will  be  sought  on 
how  to  proceed  in  the  long-range 
planning  process.  The  Task  Force  will 
also  discuss  operational  or  action 
planning;  that  is,  ways  to  carrj'  out  the 
policies  of  the  long-range  plan.  The 
agenda  on  February'  6  will  include 
reports  on  results  of  projects  funded 
through  the  RvStoration  Program. 

Dated:  January  16, 1991. 
William  E.  Martin, 

.Acting  Regional  Director.  U.S.  Fish  and 
Wildhfe  Service. 
[FR  Doc.  91-1741  Filed  1-24-91;  8:45  am] 

BtU-mC  CODE  4310-SS-M 


Minerals  Management  Service 
Information  Collection  Requirements 

AGENCY:  Minerals  Management  Sen-ice, 

Interior. 

action:  Request  for  comments  on  the 

information  collection  requirements  for 

Outer  Continental  Shelf  (OCS)  Minerals 

and  Rights-of-Way  Management. 

General  (0MB  No.  1010-0006). 


SUMMARY:  The  Minerals  Management 
Service  [MMS],  as  pa.'-t  cf  its  continuing 
effort  to  reduce  the  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Public 
Law  96-511,  44  U.S.C.  3501  et  seq.], 
provides  the  general  public,  industn,'. 
and  State  and  other  Federal  agencies  an 
opportunity  to  comment  on  current  and 
proposed  information  collection 
requirements.  The  MMS  will  evaluate  all 
comments  and  will  revise  reporting  and 
recordkeeping  requirements,  as 
appropriate,  to  minimize  respondent 
burdens.  This  notice  specifically 
requests  comments  regarding  the 
information  collection  burdens  imposed 
by  MMS  regulations  to  determine  if  an 
applicant  filing  for  a  lease  in  the  OCS  is 
quahiled  to  hold  such  a  lease.  This 
information  collection  is  being 
submitted  to  the  Office  of  Management  . 
and  Budget  (OMB)  for  approval. 
DATES:  Comments  may  be  submitted  on 
or  before  February  25. 1991. 

ADDRESSES:  Comments  and  suggestions 
or.  these  collection  requirements  should 
be  submitted  to  John  V.  Mirabella, 
Acting  Chief,  Engineering  and  Standards 
Branch;  Engineering  and  Technology 
Division:  Mail  Stop  4700;  Minerals 
Management  Ser\ice:  361  Elden  Street; 
Hemdon,  Virginia  22070-4817,  with 
copies  to  the  Bureau  Clearance  Officer 
Mail  Stop  2300.  381  Elden  Street: 
Herndjn,  Virginia  22070-4817  and  to  the 
Office  of  Management  and  Budget; 
Paperwork  Reduction  Project  (1010- 
0006);  Washington,  DC  20503,  telephone 
(202]  J95-7340. 

FOR  FURTHER  IKFORMATIOM  CONTACT: 
Copies  of  the  current  ir  formation 
collection  requirements  and  supporting 
material  may  be  obtained  by  contacting 
John  V.  Mirabella;  Acting  Chief. 
Engineering  and  Standards  Branch: 
telephone  (703)  787-1600  or  (FTS)  39»- 
1600. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  OCS  Unds  Act.  43  U.S.C.  1331  et 
seq.,  gives  the  Secretary  of  the  Interior 
the  responsibility  to  preserve,  protect, 
and  develop  oil  and  gas  resources  in  the 
OCS  in  a  manner  which  is  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
orderly  energy  resources  development 
with  protection  of  the  human,  marine, 
and  coastal  environments;  ensure  the 
public  a  fair  and  equitable  return  on 
OCS  resources,  and  preserve  and 
maintain  free  enterprise  competition.  To 
carry  out  these  responsibilities,  the 
Director  of  MMS  has  issued  rules  to 
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establish  procedures  to  administer  a 
leasing  program  for  minerals  an  the 
submerged  lands  of  the  OCS  in  30  CFR 
Part  256— Outer  Continental  Shelf 
Minerals  and  Rights-of-Way 
Management,  General. 

The  Paperwork  Reduction  Act  of  1980 
requires  MMS  to  obtain  approval  of  the 
information  collection  requirements  for 
30  CFR  part  256  from  0MB.  The  MMS 
obtained  approval  for  the  information 
collection  requirements  for  30  CFR  part 
256  in  March  1968.  This  information 
collection  was  approved  by  0MB 
through  March  31. 1991. 

n.  Current  Actions 

The  MMS  is  preparing  an  information 
collection  request  that  will  be  submitted 
to  0MB  in  order  to  obtain  renewal  of  the 
authonzation  for  information  collections 
under  30  CFR  part  256.  An  information 
collection  authorization  request  must 
contain  a  description  of  the  information 
collection  requirements,  statements 
justifying  their  collection,  and  responses 
to  comments  from  individuals  affected 
by  the  information  collection.  This 
notice  provides  a  brief  description  of  the 
information  collection  requirements  for 
30  CFR  part  256  and  the  estimated 
burden  for  industry  to  prepare  the 
information. 

IIL  Request  for  Comments 

The  sections  of  30  CFR  part  256  that 
contain  information  collection 
requirements  are  listed  below,  along 
with  MMS's  estimates  of  the  number  of 
requests  or  annual  plans  submitted, 
preparation  time  per  response  or  plan, 
and  total  burden  hours  for  each 
requirement.  The  MMS  requests  the  oil 
and  gas  industry  and  other  interested 
parties  to  comment  on  these  information 
collection  requirements,  including 
comments  regarding  the  clarity  of  the 
information  requirements,  availability  of 
required  information,  estimated  burden 
hours,  and  the  frequency  of  collection. 

1.  Section  256.23  Information  on  Areas 

(b)  *  •  *  The  Calls  for  Information 
and  Nominations  shall  be  published  in 
the  Federal  Register  *  *  *  Information 
on  areas  shall  be  addressed  to  the 
appropriate  regional  Minerals  Manager 
(Regional  Director  of  the  Minerals 
Management  Service  with  a  copy  to  any 
other  office  which  may  be  specified  in 
the  Call.  The  Director  shall  also  request 
comments  on  areas  which  should 
receive  special  concern  and  analysis. 
For  an  oil  and  gas  lease  sale  Call  area, 
the  Director  may  request  comments 
concerning  geological 
conditions  *  *  *  archeological  or 
cultural  sites  on  the  seabed  or 


nearshore;  multiple  uses  of  the  proposed 
leasing  area  *  *  *. 

2  Section  256.41  Joint  Bidding 
Requirements  (Qualification  of  bidders.) 
(Statements  of  production.) 

(a)  Any  person  who  submits  a  joint 
bid  for  any  oil  and  gas  lease  during  a  6- 
moiith  bidding  period,  and  who  was 
chargeable  for  the  prior  production 
period  with  an  average  daily  production 
in  excess  of  1.6  million  barrels  of  crude 
oil.  natural  gas  and  liquified  petroleum 
products,  shall  have  filed  under  oath 
with  the  Director,  a  Statement  of 
Production  of  crude  oiL  natural  gas  and 
liquified  petroleum  products  *   *  *  no 
later  than  45  days  prior  to  the 
commencemenl  of  the  applicable  6- 
month  bidding  period  *  *  '.  Statements 
of  Production  shall  be  submitted  to  the 
Director,  MMS  (Attention:  Offshore 
Leasing  Management  Division). 
Washingtoa  DC  20240  *  *   *  . 

3.  Section  256.46  Submission  of  Bids 

(a)  A  separate  sealed  bid  shall  be 
submitted  for  each  tract  unit  bid  upon  as 
described  in  the  notice  of  lease  sale.  A 
bid  may  not  be  submitted  for  less  than 
an  entire  tract. 

(b)  Each  bidder  shall  submit  with  the 
bid.  a  certified  or  cashier's  check  or 
bank  draft  on  a  solvent  bank,  or 

cash  •  *   *  for  one-fifth  of  the  amount 
of  the  cash  bonds  *  *  *. 

(c)  If  the  bidder  is  an  individual,  a 
statement  of  citizenship  shall 
accompany  the  bid. 

(d)  If  the  bidder  is  an 
association  *  *  *  the  bid  shall  be 
accompanied  by  a  certified  statement 
indicating  the  State  in  which  it  is 
rpgistered  and  that  it  is  authorized  to 
hold  mineral  leases  on  the  OCS  *  *  *• 

(e)  If  a  bidder  is  a  corporation,  the 
following  information  shall  be  submitted 
with  the  bid: 

(1)  A  statement  certified  by  the 
corporate  Secretary  or  Assistant 
Secretary  over  the  corporate  seal 
showing  the  State  in  which  it  was 
incorporated  and  that  it  is  authorized  to 
hold  mi.nera!  leases  on  the  OCS  *  *  *  . 

(2)  Evidence  of  authority  of  persons 
signing  to  bind  the  corporation  *  *  *  in 
the  form  of  either  a  certified  copy  of  the 
minutes  of  the  board  of  directors  or  of 
the  bylaws  *  *  *  or  a 

certificate  *  *  *  signed  by  the 
Secretary  or  .Assistant  Secretary  of  the 
corporation  *  *  *  . 

(g)  To  verify  the  accuracy  of  any 
statement  submitted  *  *  *  the  Director 
may  require  the  person  *  *  *  to: 

(1)  Submit  no  later  than  30  days  after 
receipt  of  the  request  by  the  Director,  a 
detailed  Report  of  Production  which 
shall  list,  in  barrels,  the  average  daily 


production  of  crude  oil.  natural  gas  and 
liquified  petroleum  products  chargeable 
to  the  reporting  person  *  *  *  . 

4.  Section  256M4  Requirements  for  Piling 
of  Transfers 

(a)(1)  All  instruments  of  transfer  of  a 
lease  or  an  interest  *  *  *  shall  be  filed 
in  triplicate  for  approval  within  90  days 
from  the  date  of  final  execution.  They 
shall  include  a  statement  over  the 
transferee's  own  signature  with  respect 
to  citizenship  and  qualifications  similar 
to  that  required  of  a  lessee  and  shall 
contain  all  of  the  terms  and  conditions 
agreed  upon  by  the  parties 
thereto  *  *  *  . 

(2)  An  apphcation  for  approval  of  any 
instrument  required  to  be  filed  shall  not 
be  accepted  unless  accompanied  by  a 
nonrefundable  fee  of  $25.  Any  document 
not  required  to  be  filed  by  these 
regulations  but  submitted  for  record 
purposes  shall  be  accompanied  by  a 
nonrefundable  fee  of  $25  per  leas** 
affected  *  *  *  . 

(b)  An  attorney  in  fact,  in  behalf  of  the 
holder  of  a  lease,  operating  rights  or 
sublease,  shall  fiuTiish  evidence  of 
authority  to  execute  the  assignment  or 
apphcation  for  approval  *  *  *  . 

(d)  An  heir  or  devisee  of  a  deceased 
holder  of  a  lease.  *  *  *  shall  be 
recognized  as  the  lawful  successor  to 
such  lease  or  interest,  if 

evidence  *  *  *  is  furnished  in  the  form 
of: 

(1)  A  certified  copy  of  an  appropriate 
order  or  decree  of  the  court  *  *  *  or, 

(2)  If  no  court  action  is  necessary,  the 
statements  of  two  disinterested  parties 
having  knowledge  of  the  facts  or  a 
certified  copy  of  the  vrill. 

(e)  *  *  •  the  heirs  or  devisees  shall 
file  statements  that  they  are  the  persons 
named  as  successors  to  the  estate  with 
evidence  of  their  qualifications  *  *  *  . 

(h)  Where  the  proposed  assignment  or 
transfer  is  by  a  person  who.  at  the  time 
of  acquisition  of  an  interest  in  the  lease, 
was  on  the  List  of  Restricted  Joint 
Bidders,  and  that  assignment  or  ti-ansfer 
is  of  less  than  the  entire  interest  of  the 
assignor  or  transferor,  to  a  person  or 
persons  on  the  same  List  of  Restricted 
Joint  Bidders,  the  assignor  or  transferor 
shall  file  a  copy,  prior  to  approval  of  the 
assignment,  of  all  agreements  applicable 
to  the  acquisition  of  that  lease  or  a 
fractional  interest. 

5.  Section  256.76  Relinquishment  of 
Leases  or  Parts  of  Leases 

A  lease  or  any  officially  designated 
subdivision  thereof  may  be  surrendered 
by  the  record  title  holder  by  filing  a 
written  relinquishment,  in  triplicate. 
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v/ith  fire  appropriate  OCS  office  of  the 
MMB  •  *  •  . 

Public  reporting  bwdcn  for  this 
coUectiaB  is  «stiina1ed  to  svmage  4.8 
hours  per  respofue.  The  sstioiated 
number  of  respomes  per  respondent  is 
IB.  Hieic  ere  no  lecotdkeeptng  hours. 
lUierefare,  the  eetmutted  total  annual 
infonmtioi)  collection  burden  on  lessees 
foraoCFS  part  256  is  12.819.  (150) 
respondents  X  M  reeponses  per 
respondent  =  2,603  MOiual  reeponses  x 
4.8  hours  per  response  =  IZ  819  total 
bmden  hoars] 

Comments  submitted  in  response  to 
this  notice  will  be  lommarized  and/or 
inchxied  in  ^le  inlormation  coUecHon 
application  submitted  to  OMB  for 
af^iroval  of  this  information  oollectian. 
These  comments  will  also  become  a 
matter  of  public  record. 

AudMfity:  Sec.  201.  Public  Uw  9&-372, 92 
Stat  S2B  (43  U.&C  1334). 

Dated:  December  27. 1990. 
Thomas  Gemhof er 

Associate  Director  for  Offshore  Minerals 
Management 
[FR  Doc.  91-1685  Filed  1-7ASV.  8:45  am 


INTERSTATE  COMMERCE 
COMMISSION 

[ExPwteNaSm 

InwaHgatloii  of  Tank  Car  Atowancc 
Systeni 

aoency:  Interstate  Commerce 

Comaiissioo. 

ACnOK  Notice  of  proposed  revision  in 

tank  car  valuation  methodology. 

summary:  The  Commission  is 
considering  the  request  filed  November 
9. 1090.  by  a  gnmp  of  raihoads,  *  The 
Association  of  American  Rai}roads 
(AAR)  and  General  American 
Transportation  Corporation  (collectively 
petitioners),  for  the  Commission  to 
modify  the  standard  for  valuing  certain 
tank  cars  currently  based  on  the  now- 
repealed  investment  tax  credit  and 
established  in  Investigation  of  Tank  Car 
Systems,  3  lC,C2d  19611986).  The 
proposed  revision  would  not  affect  the 
current  valuation  based  on  the 
manufactujier's  invoice  to  the  original 
purchaser  but  would  replace  the 
outdated  mvestment  tax  a«d4t  valuation 


in  situations  ta)  where  no  invoitK  is 
available,  such  as  where  a  car  is 
retained  by  the  mamrfactuTFr  for  its  own 
leasing  business,  tjr  (b)  where  the 
invoice  demonstraWy  does  not  reflect 
the  true  vahie  of  fte  car,  sndi  as  where 
a  purchaser  can  show  that  tt  has 
contributed  physical  assets  of 
significant  value  that  were  used  by  the 
manirfacturer  in  fabricating  the  car  and 
which  resohed  in  a  reduction  of  the 
invoice  price  by  more  than  SI.1OOO  per 
car  t)ekiw  the  price  that  otiierwise 
would  have  been  cha{:^.-In  either 
instance,  an  owner  would  be  afaie  to 
certify  an  alternative  "true  value."  '  "Hie 
proposed  revision  serves  as  the  basis  for 
the  petitioners'  final  settlement  in  Em. 
Parte  No.  328  (Sub-No.  1).  Association  of 
American  Railroads,  et  al.— Petition  for 
Clarification  of  Tank  Car  Allowance 
and  Impiementing  Tariff  (not  printed), 
served  January  16, 1991. 

Under  the  proposal,  any  car  owner 
certifying  a  "true  value"  wooki  be 
required  to  provitie  %k  auditor  of  AAR 
an  annual  officer's  certificate  of 
compliance  with  the  Ctwonission's 
order.  Also,  petitioners  retjuest  Aat  we 
order  car  registrants  to  provide  certain 
information  necessary  to  determine  the 
"true  value"  of  tarA  cars.  Comments  are 
invited  on  the  proposed  modification. 
DATES:  An  original  and  10  copies  of 
comments  must  be  filed  by  February  25, 
1991. 

ADORESSes:  Send  comments  referring  to 
Ex  Parte  No.  328  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Contmerce  (Commission, 
Washington.  DC  20423. 
FOR  FURTHER  IHW»RMAT>OW  COWTACT: 
Joseph  H.  Dettmar,  (202)  275-7245,  fTDD 
for  hearing  impaired:  (202)  275-1721]. 
vatrnxmrnrxMn  information: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  fall  decisitm.  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  liKU  room  2229,  htterstate 


'  The  Atchinm.  Tcrpeka  and  Santa  Fe  Railroad 
Company;  Burting<wi  Nonhem  Raiiraad  ComfHrny: 
Chicago  and  North  Western  Traniportation 
Company:  Consolidated  Rail  Coiporation^  Union 
PadGc  Kallraad  Comp8i\y-'  Norfolk  >  Western 
Raihray  Company:  Sonthem  Railway  Company: 
CSXTrmnportatron,  Inc.;  and  Sotrthern  Pacific 
Lines. 


•  'True  value"  if  defined  aa  the  price  for  which  a 
car  or  grotip  of  can  woold  hare  bum  aoW  m  an 
anna-kaietti  trBnsaetiKi.  Ttiia  valuatian.  bDMvver. 
cannot  «iicaed  the  avafBgeinvoieepnBe  of  similar 
can  Ithose  of  subetantslly  identical  mecfasnical 
design  and  equipped  with  comparable  accessories 
aT«l/eT  ■ppartemnan)  ngirteied  in  UMLHt  at 
Invoice  piiee  duri^  the  aoat  leooit  IZ^moBth 
period  for  whidi  13MLER  fa^Miation  daU  an 
available.  eKcept  to  reflect  ckaoges  in  the  naiket 
values  of  new  can  as  currently  reflected  is  avesage 
car  prioM.  If  m>  aimHar  cars  we»e  regis teieil  during 
the  most  lacant  IJ^ionth  pariod.  Ite  '*tiue  valae" 
wai  not  aieeaad  tke  average  pace  at  whiefa  a 
manufactiDer  eouid  raaaoaabiy  expect  to  sell  a  car 
or  group  of  cars  to  a  purchaser  under  prevailing 
market  csndltiona.  couaideriiig  the  vohime  of  txn 
involved  aivl  tke  |sicaB  at  wiiicb  the  nwat  itaaity 
compaiable  oar  typaa  wBre  aaki  ikuiai  that  12- 
month  period,  again  adjusted  for  changes  in  the 
market  values  of  new  tank  cars. 


Conunerce  Commission  Building, 
Warfiington,  DC  2tM23.  Telephone;  (202J 
289-4357/435.  (Assistance  for  the 
hearing  impaired  is  available  throng 
TDD  services  (202)  27S-1721.) 

T^is  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  tronservation  of 
energy  resonrces. 

We  certify  tiiaf  tiiis  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
this  proceeding,  we  are  adopting  a 
proposal  which  will  make  tank  car 
allowances  more  market  sensitive  and 
therefoie  more  conducive  to  an 
apporofniate  level  of  investment  in  tanks 
cars.  The  proposed  vaiuation 
methodology  will  merely  replaoe  a 
former  methodology  that  is  no  longer 
appropriate. 

Decided:  January  10.  \W\. 

Authority:  49  U.S.C.  10321,  10324fb).  10747, 
and  11122,  and  i  U.S.C  559. 

By  the  Commission.  Chairman  Philbia  Vice 
Chairman  PWHtps.  CommiMioners  Simmons, 
Emmett.  and  McDonald. 
Sidney  L  Strickland,  )r.. 
Secretary. 

[FR  Doc.  91-1770  Filed  1-24-91;  8:45  am) 
BiujNOCooe  ms^va 
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Delivery, 
Inc-C— plkw  of  ftigrnray  TOFC 
Senrtes  fwm  HagtilattDa 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


summary:  The  Commission  exempt* 
from  economic  regulation  Colorado- 
Denver/Warehouse  Delivery,  Inc's 
pickup  and  dehvery  services  in 
Colorado  and  Utah,  in  connection  with 
trailer-on-Datcar  movements  provided 
by  rail  carrier  over  the  Rocky 
Mountains. 

dates:  Provided  no  timely  filed 
conunentB  have  been  j<eceived,  this 
exemption  will  t>e  effective  on  February 
34. 1991.  Petitions  to  stay  must  be  filed 
by  February  14. 1991,  and  comments  on 
reconsideration  must  be  filed  by 
February  4, 1991. 

AODRCncS:  Send  pl«iding8  referring  to 
Finance  Docket  No.  317Z9  to: 
(l)OfFice  of  *E  Secretary.  Case  Control 
Branch,  hrterstate  Commerce 
Commission.  Washington.  DC  20423 
and 
(2)  Petitioners  representative;  T.M. 
Brown,  1777  South  Bellaire  Street, 
Suite  205,  Denver.  CO  80222. 
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FOft  FURTHER  INFORMATION  CONTACT: 

loseph  H.  Dettmar  (202)  275-7245  (TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  January  B,  1991. 

By  the  Commission.  Chairman  Phllbin.  Vice 
Chairman  Phillips.  Commissioners  Simmons. 
Emmett,  and  McDonald. 
Sidney  L  Strickland,  Jr.. 
Secretary. 
(FR  Doc.  91-1767  Filed  1-24-91;  8  45  am| 

MLLMQCOOC  7D*S-01-M 

[Docket  Na  AB-318  (Sub-Na  IX)) 

Louisiana  A  Delta  Railroad,  Inc.— 
Abandonment  Exemption— in 
Vermilion  Parish,  LA 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Louisiana  &  Delta  Railroad.  Inc.,  of  a 
9.53-mile  line  of  railroad  in  Vermilion 
Parish.  LA,  subject  to  standard  labor 
protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
24. 1991.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  February  4, 1991.  Petitions  to  stay 
must  be  filed  by  February  11. 1991. 
Petitions  to  revoke  the  exemption  must 
be  filed  by  February  21. 1991.  Requests 
for  a  public  use  condition  must  be  filed 
by  February  4, 1991. 

ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-318  (Sub-No.  IX),  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and 

(2)  Petitioner's  representative:  James  B. 
Gray,  Harter.  Secrest  &  Emery,  700 
Midtown  Tower,  Rochester.  NY  14604. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettmar  (202)  275-7245,  [TDD 
for  hearing  impaired:  (202)  275-1721.) 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  at  (202)  275-1721.) 

Decided:  January  8, 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett.  and  McDonald. 
Sidney  L.  Strickland,  |r., 
Secrelary. 
|FR  Doc  91-1768  Filed  1-24-91;  8:45  am) 
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'  See  Exempt  of  Rail  Abandonment — Offert  of 
Finan.  Assiti.  4  l.C.C.2d  164  (1987). 


[Oocfcat  Nos.  AB-322  (Sub-No.  IX  and  AB- 
323  (Sub-No.  1X)] 

NRUC  Corp.  Petition  for  Exemption- 
Discontinuance  of  Service  and 
Operations  In  St.  Lawrence  County,  NY 
and  Ogdensburg  Bridge  and  Port 
Authority— Petition  for  Exemption- 
Abandonment  and  Discontinuance  of 
Service  Between  Ogdensburg  and 
Waddlngton,  in  St.  l^wrence  County, 
NY 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903,  et  seq.:  (1)  NRUC  Corporation's 
discontinuance  of  service  and 
operations  over  a  43.2-mile  line  owned 
by  the  Ogdensburg  Bridge  and  Port 
Authority  (OBPA),  between  Ogdensburg 
and  Waddington,  in  St.  Lawrence 
County,  NY;  and,  (2)  OBPA's 
abandonment  and  discontinuance  of 
service  over  the  same  track,  subject  to: 
(a)  The  condition  that  OBPA  (i)  avoid 
adverse  impacts  to  the  wetlands  when 
removing  track  and  ties;  (ii)  remove 
materials  from  the  site  to  prevent 
contamination;  (iii)  not  alter  the  size  and 
shape  of  the  roadbed;  and  (iv)  maintain 
and  make  functional  all  culverts  as  long 
as  it  owns  the  property;  (b)  the  condition 
that,  should  OBPA  decide  at  some  future 
time  to  dispose  of  any  or  all  of  the 
property,  it  must  first  consult  with  the 
United  States  Fish  and  Wildlife  Service 
(FWL)  to  determine  if  FWL  has  an 
interest  in  acquiring  such  property;  and 
(c)  the  condition  that  OBPA  shall 
dismantle  or  maintain  any  bridges  at 
road  crossings  and.  when  removing  rail 
at  current  grade  crossings,  repair  the 
road  pavement  in  accordance  with  the 


requirements  of  the  government  agency 
responsible  for  such  roads.  No  employee 
protective  conditions  are  imposed. 
dates:  Provided  no  formal  expression  of 
intent  to  file  an  offer  c)f  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
24, 1991.  Formal  expressions  of  intent  to 
file  an  offer'  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  February  1, 1991.  Petitions  for 
reconsideration  must  be  filed  by 
February  19, 1991.  Requests  for  a  public 
use  condition  must  be  filed  by  February 
1,1991. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.'s  AB-322  (Sub-No.  IX)  and 
AB-323  (Sub-No.  IX)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioners'  representatives:  Andrew 
P.  Goldstein.  703  Ring  Building,  1200 
Eighteenth  Street.  NW..  Washington, 
DC  20036 

and 
James  B.  Gray.  Jr.,  700  Midtown  Tower, 

Rochester,  NY  14604 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245 
[TDD  for  hearing  impaired:  (202)  275- 

1721] 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.]. 

Decided:  January  9. 1991. 

By  the  Commission.  Chairman  Philbin.  Vice 
Chairman  Phillips.  Commissioners  Simmons. 
Emmett.  and  McDonald. 
Sidney  L  Strickland.  Jr., 
Siecretary. 
[FR  Doc,  91-1768  Filed  1-24-91:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Consent  Judgment  In  Action  To  Enjoin 
Violation;  Colt  Insulation,  Inc. 

In  accordance  with  Departmental 
Policy.  28  CFR  507.  38  FR  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  Colt  Insulation,  Inc., 


'  See  Exemp.  of  Roil  Une  Abandonment-Offers  of 
Finan.  Assist..  4  I.C  C.2d  164  (1987).  and  rinal  rules 
published  In  the  Federal  Register  on  December  27. 
1987  (52  FR  48440-48446). 


Federal  Re^er  /  Vd.  66.  No.  17  /  Friday,  January  25.  MW  /  Notices 


Civil  Action  No.  HAR  89-1012  (D.  Md.), 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Maryland  on  November  2. 1990.  The 
Consent  Decree  provides  for  penalties 
for  violations  of  the  National  Bmiasion 
Standards  far  Hazardous  Air  I^Uutsntt 
C'NESHAPs")  for  asbestos,  40  CFR  part 
61,  subpart  M,  promulgated  under  the 
Clean  Air  Act,  42  U.S.C.  7401  et  seq. 
("CAA**).  and  enjoins  further  violations 
of  the  CAA  and  the  asbestos  NESHAP. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  dale  of 
publication  of  this  notice  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  'Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Colt  Insulation,  Inc., 
D.O.J.  Ref.  No.  90-5-2-1-1330. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Maryland,  U.S. 
Courthouse,  101  "West  Lombard  Street, 
8th  Floor,  Baltimore.  Maryland  21201.  at 
the  Region  HI  office  of  the 
Environmental  Protection  Agency.  841 
Chestnut  Building.  Philadelphia, 
Pennsylvania  19107,  and  at  the 
Environmental  Enforoement  Section. 
Environment  and  Natural  Resources 
Division  of  the  Department  of  lustice. 
room  1515,  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  1333  F  Street,  NW„ 
suite  600,  Washington  DC  20004, 
Telephone  Number  (202)  347-207Z  In 
requesting  a  copy,  please  tender  a  check 
in  the  amount  of  $2.75  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
Richard  B.  Stewart, 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
|FR  Doc.  9-:-1690  Filed  1-24-91;  8:45  am) 
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Antitrust  Division 

National  Cooperative  Ressfch 
Notification;  Computer  Aided 
Manufacturing-International,  Inc. 

Notice  is  hereby  given  that,  on 
January  3, 1991,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984, 15  U.S.C.  4301  et  seq.  ("the 
Act").  Computer  Aided  Manufacturing- 
International.  Inc.  ("CAM-I")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 


Federal  Trade  Commissian  diaclosing 
change*  in  the  membership  and  research 
and  development  proiect  areas  of  CAM- 
I.  The  notification  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

The  current  industrial  member 
companies  in  the  United  States  are: 
Alcoa;  Allied-Signal  Aerospace  Co.; 
Arthur  Andersen  &  Co.;  AT&T:  The 
Boeing  Company;  Brown  &  Sharpe; 
Caterpillar.  Inc.;  Clark  Equipment  Co.; 
Deere  &  Company;  Deloitte  &  Touche: 
Eastman  Kodak  Company;  Electronic 
Data  Systems;  Ernst  &  Young:  General 
Dynamics-Ft.  Worth;  General  Electric; 
Grumman  Aerospace;  Harris  Corportion; 
Hewlett  Packard;  Honeywell,  Inc.; 
Hughes  Aircraft  Co.;  LTV  Aerospace  & 
Defense:  Martin  Marietta  Energy  Sys.: 
McDonnell  Douglas  Corp.:  Northrop 
Corp.;  KPMG  Peat  Marwick;  Price 
Waterhouse;  Proctor  &  Gamble  Ca; 
Rockwell  International:  Sandia  National 
Labs;  Schlumberger,  Texas  Instruments; 
US.  Air  Force;  U.S.  Navy: 
Westinghouae;  and  Xerox. 

The  current  industrial  member 
companies  in  Eurape  are:  Aerospatiale; 
Alcatel  NV;  British  Aerospace;  Bull; 
Coopers  &  Lybrand  Deloitte;  Eurosept 
Associes;  Finmeccanica;  IBM 
Eurocoordination;  IVF  Swedish  Inst,  of 
Production  Engr.;  Lucas  Group  Services; 
Messerschmitt-Bolkow-Blohm;  Nuovo 
Pignone  S.P-A.;  Philips  International 
Siemens  AG.;  T  &  N  PLC;  TNO 
Metaahnstituut;  'Valmet  Corporation; 
and  Volkswagen  AG. 

Current  industrial  member  companies 
in  the  Pacific  region  are:  Fujitsu,  Ltd.; 
Hitachi,  Ltd.;  Honda  Engineering  Co.; 
and  Oki  Electric. 

Current  educational  members  in  the 
United  States  are:  Arizona  State 
University;  Brigham  Young  University; 
California  Polytechnic  State  University; 
Illinois  Institute  of  Technology: 
Massachusetts  Institute  of  Technology; 
North  Carohna  State  University;  North 
Texas  State  University;  Oklahoma  State 
University;  Portland  State  Unuersity; 
Purdue  University;  Rensselaer 
Polytechnic  Institute;  University  of 
California;  University  of  California 
(UCLA):  University  of  Maryland; 
University  of  Massachusetts;  University 
of  Minnesota;  University  of  Missouri- 
Rolla;  University  of  New  Hamps'r.ire; 
University  of  Southern  Cahfomia:  Univ. 
of  Texas,  Austin;  and  University  of 
Waterloo-Ontario. 

Current  eductional  members  in  Enrope 
are:  Cranfield  bistimte  of  Technology- 
Helsinki  University  of  Technology: 
Katholieke  Universiteit  Leuven  (CRIF); 


Loughborough  Uni*et»ity  rfTechnoiogy; 
Politechnico  Di  Milano;  Royal  buJtlule 
of  Stockhoiin;  Tech.  InstitHJe  of  Aecheii; 
Universiteit  Fredereiana  KarUrube; 
University  of  Trondhiem-I^jrway 
Univ.  of  Twente.  The  NetheHands. 

The  current  educational  member  in 
the  Pacific  region  is  Kyoto  University. 

The  planned  activities  of  CAM-1 
remain  unchanged  except  that  the 
project  area  relating  to  electronics 
automation  has  been  discontinued. 

On  December  15. 1984.  the  joint 
Venture  filed  ite  onginai  notificatioB 
pursuant  of  Section  6(a)  of  the  Act  The 
Department  of  Justice  ("the 
Department ')  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(bj 
of  the  Act  on  January  24. 19B5.  50  FR 
3425-26.  Additional  notifications 
showing  changes  in  membership  were 
pubhshed  m  the  Federal  Register  on 
Februarv  26. 1986.  51  FR  6612-13  May  4. 
1987.  52  FR  16321-22;  February  12. 1988. 
5?  FR  4232-33:  February  6. 1989.  54  FR 
Sm^^m  and  Febrjary  12. 1990.  55  PR 
4916-17. 

Joseph  H.  Widmar, 

Director  of  Operations  Anlit.njst  Division. 
[FR  Doc.  91-1739  Filed  1-24-01.  8:45  aroj 
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Nationai  Cooperative  Research 
Notificzttons;  hKlustry  Cooperative  tor 
Ozone  l_ayer  Protection,  tnc. 

.Notice  IB  hereby  given  that,  pursuant 
to  section  6(b)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
use.  4301  et  seq.  ("the  Act ').  the 
Industry  Cooperative  for  Oxone  Layer 
Protection  Inc.  ("ICOLF'l.  on  December 
26. 1990.  filed  a  written  nohfication 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
ConnnissKKi  discioBiofz  changes  in  Us 
membership.  The  notzfication  was  tjied 
for  the  purpose  of  maintaining  the 
protections  of  the  Act  limiting  the 
recovery  of  antitrust  plaintiffs  to  actuel 
damages  under  specified  arcnmstances 

Specifically,  the  notifii^atioa  stated 
that  the  following  additional  party  has 
become  a  member  of  ICOLP: 
International  Business  .Machines  Corp.. 
2000  Purchase  Street,  Purchase,  NY 
10577. 

No  other  changes  have  been  made  in 
either  the  membership  or  the  planned 
activities  of  ICOLP,  Membership  in  this 
group  project  remains  open 

On  March  13, 1990,  ICOLP  fded  lU 
original  notification  pursuant  to  section 
6(e)  of  the  Act  The  Department  oT 
Justice  pubhshed  a  notice  in  the  Federal 
Register  pursuant  lo  section  6(b)  of  the 
Act  on  April  18, 1990  (55  FR  14493).  On 
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August  7. 1990.  ICOLP  filed  an 
additional  written  notification.  The 
Department  published  a  notice  in  the 
Federal  Re^ster  in  response  to  this 
notification  on  September  6. 1990  (55  FR 
36710). 

loMph  H.  Widnur. 

Director  of  Operations.  Antitrust  Division. 

(FR  Doc  91-1686  Filed  1-24-91:  8:45  am] 
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National  Cooperative  Research 
Notifications;  Portiand  Cement 
Association 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("the  Acf).  the 
Portland  Cement  Association  ("PCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  on  December  18, 1990, 
disclosing  that  there  have  been  changes 
in  the  membership  of  PCA.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

Aetna  Cement  Company/ESSROC 
Materials.  Coplay  Cement/ESSROC 
Materials,  and  Rochester  Portland 
Cement  Company/ESSROC  Materials 
are  all  to  be  listed  as  ESSROC 
Materials,  Inc.;  Lake  Ontario  Cement/ 
ESSROC  Canada  and  Miron/ESSROC 
Canada  are  to  be  listed  as  ESSROC 
Canada;  BCW  Inc.,  CalMat  Co.,  CalMat 
Terminals,  and  F.L  Smidth  should  be 
deleted:  and  ESSROC  Corp.,  Arizona 
Portland  Cement  Company.  California 
Portland  Cement  Company,  CPC 
Terminals.  Kaiser  Cement  Corporation, 
and  Utah  Idaho  Cement  Shippers 
Association  should  be  added  to  the  PCA 
membership  list. 

No  other  changes  have  beem  made  in 
either  the  membership  or  planned 
activities  of  PCA. 


On  lanuary  7, 1985.  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  Section  6(b]  of  the  Act  on  February  5, 

1985,  50  FR  5015  On  March  14, 1985, 
August  13,  1985,  January  3, 1986, 
February  14,  1986,  May  30, 1986,  July  10, 

1986,  December  31. 1986  February  3, 

1987,  April  17. 1987,  June  3, 1987,  July  29, 
1987,  August  6, 1987,  October  9, 1987, 
February  18, 1988.  March  9, 1988,  March 

11. 1988,  July  7, 1988,  August  9, 1988, 
August  23, 1988,  January  23, 1989, 
February  24.  1989.  March  13, 1989.  May 

24. 1989.  July  20. 1989.  August  24, 1989. 
September  25, 1989,  December  14, 1989, 
January  31, 1990.  and  May  29, 1990,  PCA 
filed  additional  written  notifications. 
The  Department  published  notices  in  the 
Federal  Register  in  response  to  these 
additional  notifications  on  April  10, 1985 
(50  FR  14175),  September  16, 1985  (50  FR 
37594).  November  15,  1985  (50  FR  47292). 
December  24.  1985  (50  FR  525B81. 
February  4, 1986  (51  FR  4440],  March  12, 

1986  (51  FR  8573),  June  27, 1986  (51  FR 
23479),  August  14,  1986  (51  FR  29173). 
February  3, 1987  (52  FR  3356),  March  4, 

1987  (52  FR  6635),  May  14, 1987  (52  FR 
18295),  July  10. 1987  (52  FR  26103). 
August  26. 1987  (52  FR  32185).  November 
17, 1987  (52  FR  43953),  March  28, 1988  (53 
FR  9999),  August  4.  1988  (53  FR  29397), 
September  15.  1988  (53  FR  35935), 
September  28, 1988  (53  FR  37883), 
February  23.  1989  (54  FR  7894),  March 
20,  1989  (54  FR  11455),  April  25. 1989  (54 
FR  17835),  June  28, 1989  (54  FR  27220), 
August  23,  1989  (54  FR  35092), 
September  11. 1989  (54  FR  37513), 
October  20, 1989  (54  FR  43146),  February 
1,  1990  (55  FR  3497),  March  7,  1990  (55 
FR  8204).  July  3, 1990  (55  FR  27518),  and 
July  19, 1990  (55  FR  29432)  respectively. 

|OMph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  91-1687  Filed  1-24-91;  8:45  amj 
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DEPARTIMENT  OF  UVBOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2,  of  the  Act,  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  4, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  4, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

Signed  at  Washington.  DC  this  7th  day  of 
janaary  1991. 
Marv  in  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
.Assistance. 


Appendix 


PatHiorwr  (union/wortters/firm) 


American  Jrm»  Co.,  Inc.  (WKrs) 

B.W.  Harnt,  Powdartx)m  Ov  (Wkrs) 

BatM  Fatxws,  (TAW) 

B«th«(  C«dv  Product*  (Company) — 

Blua  Bird  KnHwaw  Co.,  Inc.  (Wkr*) 

Botd  Enlarprliao  (Wkrs) » 

Boywiown  Auto  Body  Work*  (Wkr*) 

Bradford  Elactronic*,  Inc.  (Wkrs) 

Oncinnali  MBacrorvHaakJ  Corp „.... 

Continantal  Plattic  Contsmars  (QMP) ....... 


Location 


Pittsburgh,  PA 

Watanown,  so... 

Lawwton.  ME 

SoutTi  Band.  WA 

Hampton.  VA 

Spartanburg.  SC. 
Boyartown.  PA.... 

Bradlord,  PA 

Wof chaster,  MA, 
MilNown.  ^4J 


Dale 
receivad 


01/07/91 
01/07/91 
01/07/91 
01/07/91 
01/07/91 
01/07/91 
01/07/91 
01/07/91 
01/07/91 
01/07/91 


Dateof 
petition 


Petition 
No 


12/07/90 

12/10/90 

12/14/90 

12/17/90 

12/20/90 

12/17/90 

12/17/90 

12/14/90 

12/27/90  i 

12/18/90  I 


Articles  produced 


25,234 

Decorations 

25.235 

Outerware 

25,236 

Bedspreads 

25,237 

Shakes  4  Shingies 

25,238 

Sweaters 

25.239 

Shirts 

25.240 

Truck  Bodies 

25,241 

Resistors 

25.242 

Tools. 

25.243 

Containers, 
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Appendix— Continued 


Petitioner  (union/nirorkers/fim) 


Corey  4  Sons,  Inc.  (Wkrs) 

Craftex  MHIs,  Inc  (ACTWU) — 

Date  Electronws  (Wkrs) — 

Damson  Oil  Corporation  (Company) „, 

Detroit  Strip  Dtv.,  Cyclops  Corp  (Company) . 

Dukesa  Sales  Corp.  (Wkrs) — 

Extraudant  metal  products  (lAM) — 

Family  Foods  (Wkrs) 

General  Eleciric  (Wkrs) 

General  Plastk:  Corp.  (Wkrs). 

Herlitz,  Inc.  (Wkrs) 

Jumping  Jack  Shoes,  Inc 

Leeson  Electrk:  Corp.  (Wkrs)  _ , 

Lone  Star  Industries  (WItrs) 

Memorex  Telex  Corp.  (Wkrs) 

Moore  Busir>es8  Forms  (Wkrs) 


National  Standard  Company  (Wkrs)... 

Neville  Chemical  (Wkrs) 

North  4  Judd,  Inc.  (Company) 

Oxfonj  Marking  Products  (Wkrs) 

Patty  Precision  Products  Co 

Pep  Industries  (Wkrs) 

Perioomen  Clothing  Co.,  Inc.  (Wkrs) . 
Phillips  Consumer  Electronics  Corp .. 

Pnor  Shingle  Co.  (Wkrs) 

Private  Label,  Inc.  (Wkrs) - 

PuWix  Shirt  Co.,  LP.  (ACTWU) „ 

Sandvik  Spectai  Metals  (Wkrs) 

Scott  Conipany,  'no  — 

Snugli,  Inc.  (ACTWU).. 

Tacoma  (Boat  BuiWing)  Inc.  (M.T.C.) 

Thomas  Electronics,  Inc.  (Wkrs) - 

U.S.  Vanadium  Corporation  (Company). 
UCKR  Carbon,  Co.  (Wkrs) 


United  Technologies  Auto.,  Inc.  (Wkrs) . 
VCS  Puerto  Rico  Can  Co.  (Wkrs)  ..™_... 
Walbro  Automative  (Wkrs) . 


Locaton 


Philadelphia.  PA.... 

Detroit  Ml _ 

El  Paao.  TX 

Houston,  TX 

Detroit.  Ml 

Hammonton,  NJ  .... 

Cottoes,  NY 

Grand  Rapids,  Ml.. 

Ml  Vernon,  IN 

Manon.  IN 

Garland,  TX . 
Monett  MO.. 

Little  Falls,  NY - 

Houston,  TX 

King  o(  Prussia,  PA.. 

Buckhannon,  WV 

Njtes,  Ml _. 

Pittsburgh,  PA 

Middletown,  CT 

Spnng  Valley,  NY 

Sapulpa.  OK 

Houston,  MS _.. 

Red  Hill.  PA 

Greenville,  TN 

Forks,  WA 

Frackville.  PA 

Columb4a,  TN 

Kenr»erwisk,  WA 

Anderson,  SC 

Denver,  Co — 

Tacoma.  WA._ 

Wayne,  NJ 

Hot  Springs,  AK 

Clarksburg,  WV 


N.  Manchester,  IN.. 

Mercedita,  PR 

Menden.  CT 


Date 

raceivad 


Walbro  Corporation  Auto.  Parts  (Wkrs) - Cass  Oty.  Ml. 


01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 

01/07/91 
01/07/91 
01/07/91 
01/07/91 


Dale  of 
petition 


4- 


Pebtion 
No. 


12/12/90 

12/28/90 

12/18/90 

12/27/90 

12/28/90 

12/18/90 

12/19/90 

12/19/90 

11/29/90 

12/12/90 

12/10/90 

12/17/90 

12/14/90 

12/14/90 

11/09/90 

12/12/90 

12/12/90 

12/20/90 

12/26/90 

12/13/90 

12/20/90 

12/17/90 

12/15,'90 

12/17/90 

12/12/90 

12/12/90 

12/21/90 

12/10/90 

12/17/90 

12/12/90 

12/18/90 

12/13/90 

12/18/90 

12/18/90 

12/13/90 
12/10/90 
12/12/90 
12/19/90 


ArtKles  produced 


25.244 

25.245 

25.246 

25.247 

25,248 

26.249 

25.250 

25.251 

25.252 

25.253 

25.254 

25.255 

25^56 

25.257 

25.258 

25.259 

25.260 

25.261 

25,262 

25.263 

25.264 

25.265 

25^66 

25.267 

25.268 

25.269 

25.270 

25.271 

25.272 

25.273 

25.274 

25.275 

25.276 

25.277 

25.278 
25.279 
25^80 
25.281 


Lumber 

Repair  Upholstery 
Electronic  Components. 
Oil4Gaa 
Sleet. 

Alcoholic  4  Beverages 
Frames  4  Doors. 
Grocenes 
Buavtes*  Equip 
SKtng. 

School  Supplies. 
Shoes 

Electric  Motcxs 
Cement 
Computer  Cquip 
Business  Forms. 
Steel  Wire 
Resms. 

Pkjntjtng  Hardware. 
Rubber  Stamps. 
Bomb  Electors 
Auto  Wmng 
Ctotfiing.    . 
TY». 

Cedar  Shtngies. 
Women  &  Childrens  Ware. 
Sportswear 
Zironium. 
Shirts. 

Baby  Carriers. 
Ships. 

Tubes  Assemblies. 
Vanadkjrr  Ondes 
Cartxxi     4     Graptiiie     Elec- 
trodes. 
Bat  Wire  Harness. 
Cans  4  Covers. 
Auto  Fuel  Svstems. 
Elec  Fuel  Systems. 


[FR  Doc.  91-1808  Filed  1-24-91:  8:45  am] 
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Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Aaslsted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 


of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisibns  for  the 
payment  of  wages  determined  to  be 
prevailin.g  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C,  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5,  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determmations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics 
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Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forma  for  the  purpose  of 
Bubmifting  this  data  miy  be  otbained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Diviaion,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Correctiona  to  General  Wage 

Determination  Decisions 

Pursuant  to  the  provisions  of  the 
Regulations  set  forth  in  title  29  of  the 
Code  of  Federal  Regulations,  part  1, 
S  1.6(d),  the  Administrator  of  the  Wage 
and  Hour  Divison  may  correct  any  wage 
determination  that  contains  Clerical 
errors. 

Corrections  being  issued  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  are  indicated  by  Volume 
and  are  included  immediately  following 
the  transmittal  sheetis)  for  the 
appropriate  Volume(B). 

Volume  I: 

Wa^n  Decision  No.  NY39-3. 

Modification  Nos.  10  through  12 

Pursuant  to  the  Regulations,  29  CFR 
part  1,  S  1.6(d),  such  corrections  shall  be 
included  in  any  bid  specifications 
containing  the  wage  determinations,  or 
in  any  on-going  contracts  containing  the 
wage  determinations  in  question, 
retroactively  to  the  start  of  construction. 

Modincations  to  General  Wage 

Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Regiater  are  in  parentheses 
following  the  decisions  being  modified 

Volume  I 

Connecticut; 

CT90-1  Uan.  5,  1990) p.  63,  pp.  66- 

87. 
Kentucky: 

KY90-3  (Jan.  5.  1980) p  297,  p  298. 

KY90-4  (Jan.  5,  1990) p.  303,  p  304 

KY90-25  (Jan.  5.  1990) p  361,  pp. 

362-363. 


KY90-26  (Jan.  5,  1990) p.  367,  pp. 

368-369. 
KY90-27  (Jan.  5,  1990) p.  371.  pp. 

372-373. 

375. 

KY90-28  (Jan.  5. 1990) p.  377.  pp 

378-380 

KY90-29  (Jan.  5.  1990) p.  381   p  383 

New  Jersey; 

NI90-2  (Jan.  5,  1990) p.  665.  p  866. 

Ni90-3  (Jan.  5,  1990) p.  685.  p  986, 

Pennsylvania: 

PA90-4  U-Jn.  5.  1990) p.  941,  pp. 

942-943. 

Tennessee: 

TN90-S  Qan.  5,  1990] p.  1173.  p. 

1174. 
West  Virginia: 

WV90-5  (Jan.  5,  1990) p.  1391.  pp. 

1392-1393, 

WV9&-3  (Jan.  5,  1990) p.  1415.  pp. 

1416-1417, 

Volume  II 

Illinois: 

IL90-1  (Jan.  5.  1990) p.  59.  p.  63, 

IL90-2  (Jan.  5.  1990) p.  87,  p.  89. 

IL90-3  (Jan.  5.  1990) p.  105,  p.  106. 

lUO-4  (Jan.  5,  1990) p.  111.  p  112. 

IL90-6  (Jan.  5.  1990) p.  117.  p.  118. 

1L90-6  (Jan.  5,  1990) p.  123.  p.  124. 

IL90-7  (Jan.  5,  1990) p.  127,  p.  128. 

IL90-9  (Jan.  5,  1990) p.  143.  pp. 

144,  146. 

11,90-11  (Jan.  5,  1990) p.  153,  p.  154 

IL90-12  (Jan.  5,  1990) p.  161,  p.  182. 

1L90-13  (Jan.  5.  1990) p.  173.  p  174 

11.90-14  (]an,  5.  1990) p.  185,  p.  186 

11,90-15  (Jan  5,  1990) p.  195.  p   196 

1L90-16  (Jan.  5,  1990) p.  205.  p.  206. 

Michigan: 

MI90-18  (Jan.  5,  1990) p.  544a. 

Mussoun: 

M090-1  (Jan.  5,  1990) p.  627.  p  629 

MOviO-2  (Jan.  5,  1990) p.  647,  p.  649, 

MO90-3  (Jan.  5,  1900) p.  659.  p.  660. 

MO90-5  (Jan.  5.  1990) p.  671.  p.  672. 

,MO90-6  [Jan  5,  1990) p.  677.  pp. 

678-679.  pp. 

682-683, 

M090-7  (Jan.  5,  1990) p  685,  p  688 

MO90-8  (Jan   5.  1980) p.  891,  p  692 

MO90-9  (Jan,  5.  1990) p.  995,  p  996 

MO90-10  (Jan.  5.  1990) p.  703.  p  704. 

MC)90-11  (Jan.  5.  1990) p.  709,  p.  710. 

MO90-12  (Jan  5,  1990) -  p.  714a,  p. 

714b. 
Ohio: 

OH90-1  (Jan.  5,  1990) p.  777.  pp. 

779-784. 
OH90-2  (Jan.  5.  1990) p.  731,  pp. 

793-794. 

603. 

OH90-29  (Jan.  5.  1990) p.  873.  p.  877. 

OH90-34  (Jan.  5,  1990) p.  918a.  p. 

918b. 

Voiume  in 

California: 
CA90-1  (Jan.  5.  1990) p  31.  pp  32- 

33.  36-37. 
CA90-4  (Jaa  5,  1900) p.  71.  pp.  72- 

73.  75-89. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entited  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  8ubscriplion(s),  be 
sure  to  specify  the  Statels)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determination  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  18th  day  of 
January  1991. 
Alan  L.  Moaa, 

DirfCtor,  Division  of  Wage  Determinations. 
|KR  Doc.  91-1697  Filed  7-24-01;  8:45  am) 
WLLiHO  coof  un-rr-m 


Employment  and  Training 
Administration 

Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Regtatered 
Nurses 

agency:  Employment  and  Training 
Administration,  Labor. 

action:  Notice. 


summary:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose  , 

ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestatipn  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service.  Employment  and  Training 
Administration,  Department  of  Labor. 
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room  N4456,  200  Constitution  Avenue. 
NW„  Washington.  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  addresses  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  attestation  process:  Chief. 
Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone;  202-535-0163  (this 
is  not  a  toll-free  number). 
Regarding  the  complaint  process:  Chief, 
Farm  Labor  Programs,  Wage  and  Hour 
Division.  Telephone:  202-523-7605 
(this  is  not  a  toil-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 


seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  with  DOL  before  the 
Immigration  and  Naturalization  Service 
will  consider  the  facility's  H-lA  visa 
petitions  for  bringing  nonimmigrant 
registered  nurses  to  the  United  States. 
26  U.S.C.  1101(a)(15](H)(i)(a)  and 
1182(m).  The  regulations  implementing 
the  nursing  attestation  program  are  at  20 
CFR  part  655  and  29  CFR  part  504.  55  FR 
50500  (December  6, 1990).  The 
Employment  and  Training 
Administration,  pursuant  to  20  CFR 
655.310(c),  is  publishing  the  following 
list  of  facilities  which  have  submitted 
attestations  which  have  been  accepted 
for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 


requested  foreign  nurses  for  their  staffs. 
If  U.S,  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documer.tation]  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  m  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  EmploNTnent  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC.  this  18th  day  of 
]anuHr>',  1991. 
Rol>crt  A.  Scliaerfl, 
Director.  United  States  Employment  Ser\ice. 


Division  of  Foreign  Labor  Certifications.  Approved  attestations  ' 

[From  Jan.  7.  1991  to  Jan,  11.  1991] 


CEO-Name 


Mr.  Kevin  E  Lofton 

Mr  Richard  J.  Stull 

Mr  Richard  J  Stull 

Ms  Joan  Birdzell „. 

M'  Frank  Butler 

Ms,  Darlene  Srover 

Mr  Stephen  Lazovitz 

Mr.  Paul  A.  Marks 

Mr  Fredenck  Croti 

Ron  J  Anderson,  M.D... 
A.R.  Hixson  III 


Phor>e 


Facility  Name 


202-865-1521 
306-344-3000 
306-355-*400 
312-278-2000 
606-233-5767 
207-72&-5895 
609-663-4044 
212-639-2000 
401-781-9200 
214-590-8011 
817-571-1330 


Howard  U  Hosp  .  2041  Georgia  Ave  ,  NW,  Washington,  DC  20060      

Coral  Spnngs  Med  Ctr ,  3000  Coral  Hills  Dr .  Coral  Spnngs,  FL  33065  

Broward  General  Med  Ctr .  1600  South  Andrews  Ave  ,  Pon  Lauderdale,  FL  33316.. 

St,  Elizabeth's  Hosp..  1431  N  Clare(T>om  Ave .  Chicago,  iL  60622 

U  Of  Kentucky  Hosp  ,  800  Rose  Street.  Lexington,  KY 

inn  Nurses  Alliance,  PO  Box  661,  Brunswick,  ME  04011 

Seniors  Management.  Inc,,  1114  Wyrrwood  Ave  ,  Cherry  Hill  NJ  06002 - 

Memorial  Sloan-Kettenng  Cane,  1275  York  Ave  ,  New  York.  NY  10021  

Cranston  Gen,  Hosp  ,  1763  Broad  St.,  Cranston,  Ri  02905     

Parkland  Memonal  Hospital,  5201  Harry  Hines  Boulevard,  Dallas,  TX  75235 

Technitrol.  3829  Aspenwood,  Bedlord,  TX  76021 


State 


cx: 

FL 

FL 

IL 

KY 

ME 

NJ 

NY 

RI 

TX 

TX 


Approval 
date 


01/09/91 
01/09/91 
01/09/91 
01/09/91 
01/09/91 
01/09/91 
01/08/91 
01/09/91 
01/09/91 
01/09/91 
01/09/91 


'  Number  o(  Attestations.  1 1 . 


(FR  Doc.  91-1809  Filed  1-24-91;  8;45  am] 
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Occupational  Safety  and  Health 
Administration 

I  Docket  No.  NRTL- 1-891 

ETL  Testing  Laboratories,  inc. 

agency:  Occupational  Safety  and 
Health  Administration.  Department  of 
Labor. 

action:  Notice  of  expansion  of  current 
recognition  as  a  nationally  recognized 
testing  laboratory;  correction. 

summary:  This  notice  announces  the 


Agency's  correction  of  the  final  decision 
on  the  ETL  Testing  Laboratories,  Inc. 
application  for  expansion  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  J.  Concannon,  Director.  Office  of 
Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration, 
U.S.  Department  of  Labor,  Third  Street 
and  Constitution  Avenue,  NW..  room 
N3653.  Washington,  DC  20210. 
Correction:  In  notice  document  90- 
29548  appearing  on  page  51972  in  the 
issue  of  Tuesday,  December  18. 1990. 


make  the  following  correction. 

In  the  second  column,  the  following 
paragraph  should  be  deleted; 

"Note:  The  use  of  ANSl/UL  913— 
Intrinsically  Safe  Apparatus  and  Associated 
Apparatus  for  Use  in  Class  I.  II.  and  III. 
Division  I.  Hazardous  Locations',  for  which 
ETL  has  previously  received  recognition  for 
the  testing  and  certification  of  products,  is 
hereby  also  limited  to  Class  I,  Division  I 
locations." 

Signed  at  Washington  DC  this  18lh  day  of 
January  1991 

Gerard  F.  Scannell, 

Assistant  Secretary. 

[PR  Doc.  91-1810  Filed  1-24-91;  8:45  am) 
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CofMMCtlcat  SM«  Standards;  Approval 

BackgrtMind 

Part  1963  of  title  29,  Code  of  Federal 
RegiUationa.  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary).  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  section  18 
(c)  of  the  Act  and  29  CFR  part  1902.  On 
November  3, 1978,  notice  was  published 
in  the  Padenl  lUgtetn-  (43  FR  51390)  of 
the  approval  of  the  Connecticut  Public 
Sector  State  Plan  and  the  adoption  of 
subpart  E  to  part  1956  containing  the 
decision. 

The  Connecticut  Public  Sector  only 
Slate  Plan  provides  for  the  adoption  of 
Federal  standards  as  State  standards 
after 

a.  Publishing  an  intent  to  amend  the 
State  Plan  by  adopting  the  standard(s) 
in  the  Connecticut  Law  loumal. 

b.  Approval  by  the  Commissioner  of 
Labor  and  the  Attorney  General  of  the 
State  of  Connecticut. 

c.  Approval  by  the  Legislative 
Regulation  Review  Committee.  State  of 
Connecticut. 

d.  Filing  in  the  Office  of  the  Secretary 
of  State,  State  of  Connecticut. 

e.  Publishing  a  notice  that  the  State 
Plan  is  amended  by  adopting  the 
standards  in  the  Connecticut  Law 
loumal. 

The  Connecicut  Public  Sector  State 
Plan  provides  for  the  adoption  of  State 
standards  which  are  at  least  as  effective 
as  comparable  Federal  standards 
promulgated  under  section  6,  of  the  Act. 
By  letter  dated  August  31, 1990  from 
Commissioner  Betty  L  Tianti. 
Connecticut  Department  of  Labor,  to 
John  B.  Miles.  Ir.,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  updated 
State  standards  identical  to  29  CFR 
parts  1910  and  1920  and  subsequent 
amendments  thereto,  as  described 
below; 

(1)  Corrections  to  29  CFR  1910.1048, 
Occupational  Exposure  to 
Formaldehyde;  Final  Rule  (54  FR  29545. 
dated  3/8/89;  54  FR  31765,  dated  8/1/ 
89). 

(2)  Revision  to  29  CFR  1910.66. 
Powered  Platforms  for  Building 
Maintenance;  Final  Rule  (54  FR  31456. 
dated  7/28/89). 


(3)  Redesignation  of  29  CFR  1910.150 
[from  1910.147),  Control  of  Hazardous 
Energy  Source  (Lockout/Tagout);  (54  FR 
36687,  dated  9/1/88). 

(4)  Addition  of  new  29  CFR  1910.147 
Control  of  Hazardous  Energy  Source 
(Lockout/Tagout);  Final  Rule  (54  FR 
36687.  dated  9/1/99). 

(5)  Amendment  to  29  CFR  1910.1000. 
Air  Contaminants,  (54  FR  36767,  dated 
9/5/89). 

(6)  Revision  to  29  CFR  1916,704. 
Concrete  and  Masonry  Construction 
Safety  Standards,  Requirements  for 
Precast  Concrete  (54  FR  41068.  dated  10/ 
5/89). 

(7)  Amendment  to  29  CFR  1926. 
Occupational  Safety  and  Health 
Standards — Excavations;  Final  Rule  (54 
FR  45959,  dated  10/31/89). 

Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards  and  accordingly  are 
approved. 

Location  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  133  Portland  Street, 
Boston,  Massachusetts.  02114;  Office  of 
the  Commissioner,  State  of  Connecticut, 
Department  of  Labor.  200  Folly  Brook 
Boulevard.  WethersfielcL  Connecticut 
06109.  and  the  OSHA  Office  of  State 
Programs,  room  N-347a  Third  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

PuMic  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Connecticut  Public 
Sector  Plan  as  a  proposed  change  and 
making  the  Regional  Administrator's 
approval  effective  upon  publication  for 
the  following  reason: 

1  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

The  decision  is  effective  January  25, 
1991. 

Authonty:  Sec.  18.  Pub.  L  81 -.596.  84  StaL 
1608  (29  U.S.C.  667). 


Signed  at  Boston.  Massachusetts,  this  5th 
day  of  .November.  1990. 
lofan  B.  MilM.  |r.. 
Regional  Administrator. 
[FR  Doc.  91-1811  Filed  1-24-81;  8:45  am] 
WLLma  cooc  uw-tm 

Maryland  Stats  Standards;  Approval 
Background 

Part  1953  of  title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  subpart  0  to  part  1952 
containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  §  1952.210  of  subpart  0 
sets  forth  the  State's  schedule  for  the 
adoption  of  Federal  standards.  By  letter 
dated  December  31, 1990,  from 
Commissioner  Henry  Koellein,  Jr., 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to:  29  CFR  1910.110. 
1910.272,  and  appendix  A  of  1910.272, 
pertaining  to  amendments  and 
corrections  to  the  Welding,  Cutting  and 
Brazing  Standards  for  General  Industry 
as  published  in  the  Federal  Register  of 
June  20, 1990  (55  FR  25094).  This 
standard  is  contained  in  COMAR 
09.12.31.  This  Maryland  occupational 
safety  and  health  standard  was 
promulgated  after  public  hearing  on  July 
11, 1990.  This  standard  became  effective 
on  November  12. 1990. 

Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
Federal  standards  and,  accordingly,  are 
approved. 
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Localioa  af  the  SuppJameotB  far 
Inspection  and  Copying. 

A  copy  of  the  standard  supplement, 
along  with  the  approved  plan,  may  be 
inspected  at  t*»e  following  locations 
during  normal  business  hours;  OfTicer  of 
the  Regional  Administrator, 
Occupational  Safety  and  Heahh 
Administration,  3535  Market  Street. 
suite  2100,  Philadelphia,  Pennsylvania 
19104;  Office  of  the  CommiMioner  of 
Labor  and  Industry,  501  St  Paul  Piece, 
Baltimore,  Maryland  21202-2272:  and  the 
Office  of  State  Programs,  Occupational 
Safety  and  Health  Administration,  VS. 
Department  of  Labor,  room  N-3700, 
Third  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  202ia 

Public  Participation 

Under  29  CFR  1953.2tc).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  arul  making  the 
Regional  Adminietrator's  approval 
effective  npon  publication  for  the 
following  reasons: 

a.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participatioa 

b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  January  25. 
1991. 

Authority;  Sec.  la  Pub.  L  81-596.  84  Stat. 
1608  (29  U.S.C.  887). 

Signed  at  Philadelphia,  Pennsylvania,  this 
8th  day  of  [anuary  1981. 
Richard  Soltan, 

Deputy  Regional  A  dministrator. 
[FR  Doc.  81-1812  Piled  1-24-81;  8:45  am) 
BtLUNS  COOC  4StO-ie-« 


NATIONAL  COMMISSION  ON 
ACOUmED  IMMUNE  DEFICIENCY 
SYNDROME 

Sits  ViaKs 

AQENCV:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 
action:  Notice  of  site  visits. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Public 
Law  92-463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  announces 


forthcoming  site  vi«ti  of  the 

Commission. 

DATES  Mto  TIMR:  Wednesday,  February 

6, 1991.  Thursday.  February  7, 1991, 

PLAce  South  Florida. 
TYPE  OF  wmvmUi  Open. 

FOR  FURTHER  MFORMATtON  CONTACT. 

Maureen  Byrnes,  Executive  Director. 
The  National  Commission  on  Acquired 
Immune  Deficiency  Syndrome.  1730  K 
Street.  NW..  suite  815.  Washington,  DC 
20006.  (202)  254-5125.  Records  shall  be 
kept  of  all  Conmi&sion  proceedings  and 
■hall  be  available  for  pabhc  inspectkn 
at  this  address. 

AGENDA:  The  Commissioa  will  conduct  a 
series  of  site  visits  in  the  South  Florida 
area.  For  information  about  the  specific 
sites,  please  contact  the  Commission 
office. 

Dated:  JaniMry  IS.  1981. 
Maureen  Byraes. 
Executive  Director. 

[FR  Doc.  81-1709  Filed  1-24-81;  8:45  am] 
BILUNQ  COM  SUe-CN-M 


Dated:  Janury  IB.  1991. 
Martha  Y.  \Kamm. 

Acting  Director.  Council  and  Ponei 
OpemtioJK.  Nottooal  Eadoment  for  the  Arts. 

[FR  Doc.  91-1761  Filed  1-24-91;  8:45  am) 

BlUmO  CODE  7537-01-11 


NATIONAL  ENDOWMENT  FOR  THE 
ARTS  AND  HUMANITIES 

Media  Arts  Advisory  PwMi;  MMttng 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  [Pub. 
L.  92-463}.  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  [Film/Video  Production 
Pre-screening  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
February  13. 1991  from  9  a.m.— 6:30  p-m. 
and  February  14  from  9  ajn, — 6  p.m.  in 
room  716  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  of  the  Arts  and  the 
Humanities  Act  of  196S,  as  amended. 
Including  discussion  of  information 
given  in  con&dence  to  \k)»  Agency  by 
grant  appbcanta.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11. 1990.  these  sessions  will 
be  closed  to  the  pubUc  pursuant  to 
subsections  {c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  infonnation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the  Arts, 
Washington.  DC  20506,  or  call  (202)  662- 
5433. 


Music  Ad¥iaory  Pansl;  MMtlngs 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Consmittee  Ad  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Centers  for  New  Music 
Resonroes  and  Services  to  Coaiposers 
Sectkm]  to  the  National  Council  or  the 
Arts  will  be  held  on  Febraary  12.  ISOl 
from  9  aj&.-S  pjn.  m  rooas  M-a7  at  the 
Nancy  Haidu  Center.  1100  Pennsylvania 
Avenne.  NW..  Waduegtoa  DC  20S06. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.-6  p.m.  The 
topics  will  be  policy  discaMion  and 
guidelines  review. 

The  remaining  portion  of  this  meeting 
from  9  a.m.  to  4  pjn.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humaiaties  Act  of  1985,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  ^e 
determination  of  the  Chairman  of 
December  11. 1990.  this  session  will  be 
closed  to  the  pubhc  pursuant  to 
subsection  (c)(4).  (8)  and  (9)(B)  of 
section  552b  of  titie  5,  United  States 
Code. 

Any  Interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereot 
of  advisory  panels  whicii  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discu&sioQS  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participatiim  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  acoommodationa 
due  to  a  disability,  please  contact  the 
Office  of  Spedai  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Permsylvania  Avenue.  NW. 
Washington.  DC  20506,  202/682-5532. 
TTY  2832/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  infoarmation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
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Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the  Arts. 
Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  January  18. 1991. 
Martha  Y.  |oaM, 

Acting  Director.  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts 

(FR  Doc.  91-1763  Filed  1-24-91:  8:45  am] 

MUJNO  COOe  7U7-01-M 


Museum  Advisory  PsnsI;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Special  Exhibitions  I 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  12-14. 
1991  from  9  a.m.-5:30  p.m.  in  room  714  at 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Febuary  12  from  9  a.m  - 
10  a.m.  The  topics  will  be  opening 
remarks  and  general  discussion. 

The  remaining  portions  of  this  meeting 
on  February  12  from  10  a.m.-5:30  p.m. 
and  February  13-14  from  9  a.m.-5:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11, 1990,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisory  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 
the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 


Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the  Arts, 
Washington.  DC  20506,  or  call  (202)  682- 
5433. 

Dated:  January  18, 1991. 
Martha  Y.  lone*. 

Acting  Director,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
[PR  Doc.  91-1762  Filed  1-24-91:  8:45  am) 
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Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Art  in  Public  Places 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  13-14, 
1991  from  9  a.m.-6  p.m.  and  February  15 
from  9  a.m.-4  p.m.  in  room  730  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue.  .NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  15  from  2:30 
p.m.-4  p.m.  The  topics  will  be  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this  meeting 
on  February  13-14  from  9  a.m.-6  p.m  and 
February  15  from  9  a.m.  to  2:30  p.m.  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
December  11. 1990.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  interested  persons  may  attend,  as 
observers,  meetings,  or  portions  thereof, 
of  advisor>'  panels  which  are  open  to  the 
public. 

Members  of  the  public  attending  an 
open  session  of  a  meeting  will  be 
permitted  to  participate  in  the  panel's 
discussions  at  the  discretion  of  the 
chairman  of  the  panel  if  the  chairman  is 
a  full-time  Federal  employee.  If  the 
chairman  is  not  a  full-time  Federal 
employee,  then  public  participation  will 
be  permitted  at  the  chairman's 
discretion  with  the  approval  of  the  full- 
time  Federal  employee  in  attendance  at 


the  meeting,  in  compliance  with  this 
guidance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
1TY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the  Arts. 
Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  January  18. 1991. 
Martha  Y.  lones. 

Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
jFR  Doc.  91-1764  Filed  1-24-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

action:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  the  following  proposal 
for  the  collection  of  information  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 

1.  Type  of  submission,  new.  revision 
or  extension:  Revision. 

2.  Title  of  the  information  collection: 
10  CFR  part  50.  Codes  and  Standards. 
Proposed  amendment  to  10  CFR  50.55a 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  The  information  is  generally 
not  collected,  but  is  retained  by  the 
licensee  to  be  made  available  to  the 
NRC  in  the  event  of  an  NRC  audit. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  for  nuclear  power 
plants. 

6.  An  estimate  of  the  number  of 
responses:  119. 

7.  An  estimate  of  the  number  of  hours 
annually  needed  to  complete  the 
requirement  or  request:  16,095  hours 
(135  hours  per  response). 
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8.  An  iridication  of  whether  section 
3504fh),  Public  Law  9&-511  applies: 
Applicable. 

9.  Abstract:  The  propoted  rulemaking 
updates  existing  references  to  specific 
section*  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  that  set  forth  the 
requirements  by  which  nuclear  power 
plant  components  are  constructed, 
inspected,  and  tested.  Specifically,  the 
proposed  rulemaking  would  incorpOTate 
by  reference  the  1966  Addenda.  1987 
Addenda.  1968  Addenda,  and  1969 
Edition  of  Division  1  rules  of  Section  III, 
"Rules  for  Construction  of  Nuclear 
Power  Plant  Components, '  and  Division 
1  rules  of  Section  XI,  "Rules  for 
Inservice  Inspection  of  Nuclear  Power 
Plant  Components."  These  rules  provide, 
among  other  things,  that  plant  owners 
maintained  records  of  certain  safety 
related  activities. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.  (Lower  Level).  Washin^on, 
DC. 

Comments  and  questions  should  be 
directed  by  mail  to  the  OMB  reviewer 
Ronald  Minsk.  Paperwork  Reduction 
Project  (3150-0011),  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019.  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  NRC 
Clearance  Officer  is  Etrenda  J.  Shelton. 
(301)  492-8132. 

Dated  at  Bethesda,  Maryland.  Ais  15th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commisaion. 
Patricia  G.  Notry, 

Designated  Senior  Official  for  Information 

Resources  Managemert. 

[FR  Doc.  91-1780  Filed  1-24-m;  8:45  am) 
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[Docket  No&  50-369  end  50-370] 

Duke  Power  Co^  Consideration  of 
Issuance  of  Amendments  to  Fsditty 
Operating  Licenses  and  Proposed  Ho 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17  issued  to  Duke  Power 
Company  (the  licensee)  for  operation  of 
McGuire  Nuclear  Station.  Units  1  and  2. 
located  in  Mecklenburg  County,  North 
Carolina. 

The  proposed  anwndments  are  a 
change  for  McGuire  Unit  1  Cycle  7  to 
reduce  from  75%  to  50%  the  numtjer  of 


available  moveable  incore  detector 
thimWes  required  for  Ae  Moveable 
Incore  Detection  System  to  be  operable. 
thus  allowing  continued  operation  of 
Unit  1  should  the  current  problem  with 
sticking  detector  thimbles  become 
worse.  The  amendment  for  Unit  2  is  only 
of  an  administrative  nature  because  it 
shares  a  common  Technical 
Specification  doctmaent  with  Unit  1. 

Before  issnance  of  Ae  proposed 
license  an»eiKfanents,  the  Commission 
win  have  mide  findings  required  by  the 
Atomic  B>«gy  Act  of  1954,  as  amended 
(the  Act)  and  d»e  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determinatiwi  that  the  request  for 
amendments  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  Involve  a 
significant  increase  in  the  pr(*abiiity  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.19(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  DO  significant  hazards 
consideration  which  is  presented  t>elow: 

The  proposed  amervdments  would  not 
involve  an  increase  in  the  probabibty  of  an 
accident  previOB«ly  evaloatad.  The  MoveabI* 
Inoore  Detection  System  is  used  oaly  to 
provide  cooiinaatory  inbinnatioi)  on  the 
neutron  flux  diathbutioa  and  u  not  reqiured 
for  the  day-to-day  safe  operation  of  the  core. 
Its  infonnalion  is  aot  considered  in  the 
accident  analyses.  The  system  is  not  a 
process  variable  that  is  an  initial  condition  in 
FSAR  (Final  Safety  Analysis  Report)  chapter 
15  analyses.  The  only  previoualy  evaluated 
accident  the  system  could  be  involved  in  is 
breaching  of  the  detector  thimbtea  (due  to 
wear  by  the  detectors  for  example]  which 
would  be  enveloped  by  the  small  break  loss 
of  coolant  accident  (LOCA)  analysis.  As  the 
proposed  changes  do  not  involve  any  changes 
to  the  system's  equipment  and  no  equipment 
is  operated  in  a  new  or  more  deleterious 
manner,  there  is  no  Lncreaae  in  the 
probability  of  such  an  acadest.  The  proposed 
amendmeDtt  would  not  involve  an  increaae 
in  the  consequences  of  an  accident 
previously  evaluated.  The  Moveable  Incore 
Detection  System  is  not  used  for  accident 
mitigation  (the  system  is  not  used  in  the 
primary  success  path  for  mitigation  of  a 
Design  Basis  Accident).  The  system  is  a 
control  system  not  required  for  safety.  Tl»e 
ability  of  tl>e  Reactor  Protection  System  or 
Engineered  Safety  Features  System 
instrumentation  to  mitigate  the  oonsequences 
of  an  accident  have  not  been  impaired.  The 
small  break  LOCA  analysis  (and  thus  its 
consequences)  continues  to  bound  polential 
breaching  of  the  system's  detector  thimbles. 


Therefore,  the  change  does  nd  Involve  an 
increase  in  the  probability  or  consequences 
of  an  accideBt  previoaBiy  evahwted. 

Hm  propoeed  ametidnienU  would  not 
create  the  possibility  o<  a  new  or  different 
kind  of  accident  hom  any  aoudent  prevtously 
evaluated  aa  they  only  aSect  the  minimum 
complement  of  equipment  nece8«ar>'  for 
operabihty  of  Ae  Moveable  Incore  Detection 
System.  As  discussed  above,  no  new 
equipment  is  introduced  and  no  equipment  is 
operated  ki  a  new  manner  Thus  tite  changes 
could  create  no  new  or  different  accident 
causal  mechanisms.  Therefore,  the  profioaed 
amendment  does  not  create  tl>e  poaaability  of 
a  new  or  different  luod  of  acadent  fran  any 
accident  previoaaly  evaluated  since  it  does 
not  modify  plant  operation  or  components. 

The  proposed  amendments  would  not 
involve  a  signihcant  reduction  in  a  margin  of 
safety  T^  reduction  in  the  minimum 
complement  of  equipment  i>ece»»ary  for 
operability  of  tl»e  Moveable  Incore  Detection 
System  ooukl  only  impact  the  monitoriag/ 
calibration  fuDctioos  of  the  systein.  Reductwn 
of  the  numbef  of  available  moveable  incore 
detector  thimbles  to  the  5(r*  level  does  not 
significantly  degrade  the  ability  of  the 
Moveable  Incore  Detection  System  to 
measure  core  power  distributions.  Core 
peaking  factor  measurement  ui>certa»nties 
will  be  ino-eaaed.  but  will  be  campenaalad 
for  by  conaervative  meaawrement  uncertainty 
adjustments  in  the  Techntcal  Specifw»t»oas 
to  ensure  tltat  pertinent  core  design 
parameters  are  mainlamed  Suffiaent 
additional  penalty  is  added  to  the  power 
distribution  measurements  such  that  this 
change  does  not  impact  the  safety  margins 
which  currently  exist.  Also,  available 
detector  tliimbJe  peduction  has  ne^igiWe 
impact  on  the  qnadrant  tih  and  core  average 
axial  power  shape  mesurwuent.  Suffiaent 
detector  thimbles  will  be  availabte  to  eneore 
that  no  quadrant  wiU  i>e  unmonitorvd.  Baaed 
on  these  factors,  the  margin  of  safety  is  not 
reduced  as  the  core  will  oontlnue  to  be 
adequately  monitored. 

In  addition,  similar  changes  for  other  plants 
in  the  past  (as  well  as  for  McGuire  Unit  1 
Cycle  6)  have  been  determined  not  to  involve 
Significant  Hazards  Ccmsiderations. 

Bated  upon  the  preceding  analysis.  Duke 
Power  Company  concludes  that  tiie  proposed 
amendments  do  not  involve  a  Significant 
Hazards  Consideration. 

The  Commission's  staff  has  reviewed 
the  licensee's  analysis,  and  based  on 
this  review,  it  appears  that  the  three 
standards  of  10  CFR  50.92  are  satisfied. 
Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determinatton  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  ret:eived 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
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unless  it  receives  a  request  for  a 
hearing. 

Written  conunenfs  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda.  Maryland. 
from  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC.  The  filing 
of  requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  25. 1991.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
a^ected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceedings  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2. 
Interested  persona  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  Atkins  Library, 
University  of  North  Carolina.  Charlotte 
(UNCC  Station).  North  Carolina  28223.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  on  Atomic  Safety 
and  Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectls)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  ser\'e  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendments  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  a  final  determination  is  that  the 
amendments  involve  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-«000  (in 
Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
David  B.  Matthews:  (petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed),  (plant  name),  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 
Albert  Carr,  Duke  Power  Company,  422 
South  Church  Street,  Chariotte.  North 
Carolina  28242.  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
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Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2,714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  19, 1990. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW„  Washington,  DC  20555  and 
at  the  Local  Public  Document  Room 
located  at  the  Atkins  Library,  University 
of  North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  January.  1991. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  A.  Reed, 

Project  Manager.  Project  Directorate  11-3. 
Division  of  Reactor  Pro jects-I/ II.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  91-1758  Filed  1-24-91:  8;45  am] 

BILUNG  CODE  7$90-01-M 


[Docket  No.  040089891 

Envlfocare  of  Utah,  Inc.;  Receipt  of 
Application  for  Byproduct  Material 
Waste  Disposal  License 

Notice  of  Receipt  of  Application  for 
Byproduct  Material  Waste  Disposal 
License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatorv  Commission  (NRC) 
has  received,  by  letter  dated  November 
14, 1989,  an  application  and  safety 
analysis  report  from  Environcare  of 
Utah,  Inc.,  for  a  license  to  accept  and 
dispose  of  uranium  and  thorium 
byproduct  material  (as  defined  in 
section  lie. (2)  of  the  Atomic  Energy  Act, 
as  amended)  received  from  other 
persons,  at  a  site  near  Clive,  Utah. 

The  applicant  proposes  to  dispose  of 
high-volume,  low-activity  section  lie. (2) 
byproduct  material  received  in  bulk  by 
rail  and  truck. 

The  material  will  be  placed  in  earthen 
disposal  cells  in  lifts  and  covered  with 
earth  and  rock.  The  applicant  proposes 
to  conduct  operations  on  a  site  where 
the  applicant  currently  disposes  of 
Naturally  Occurring  Radioactive 
Material  (NORM)  under  license  from  the 
Utah  Department  of  Health,  Bureau  of 
Radiation  Control. 

Th  State  of  Utah  has  recently  been 
granted  an  amended  agreement, 
pursuant  to  section  274b.  of  the  Atomic 
Energy  Act,  as  amended,  to  expand  its 
regulatory  authority  to  include  the 
disposal  of  low-level  radioactive  waste. 
The  authority  does  not.  however, 
include  authority  to  regulate  the 


disposal  of  section  lle.(2)  byproduct 
material.  Regulatory  authority  for  the 
disposal  of  section  lle.(2)  byproduct 
material  in  the  State  of  Utah  remains 
with  the  NRC. 

The  disposal  of  waste  considered  in 
this  notice  would  occur  in  disposal  units 
separate  from  those  used  to  dispose  of 
other  categories  of  waste. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  L  Johnson.  Uranium  Recovery 
Branch.  Division  of  Low-Level  Waste 
Management  and  Decommissioning. 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  492-3440. 

Notice  of  Availability  of  Applicant's 
Application 

The  applicant's  application,  which 
describes  the  natural  and  proposed 
design  features  of  the  faciUty,  as  well  as 
facility  operations,  is  being  made 
available  for  public  inspection  at  the 
Commission's  Public  Document  room  at 
2120  L  Street.  NW.  (Lower  Level), 
Washington.  DC  20555. 

Notice  of  the  Regulatory  requirements 
That  NRC  Will  Apply  in  the  Review  of 
the  Application  and  in  Reaching  a 
Licensing  Decision 

By  this  notice,  the  Commission  is 
establishing  the  applicabihty  of  its 
regulations  to  this  specific  application 
for  the  commercial  disposal  of  section 
lie. (2)  byproduct  material. 

1.  The  Commission  has  determined 
that  10  CFR  part  40,  including  appendix 
A,  applies  to  the  review  of  this 
application  to  dispose  of  section  lie. (2) 
byproduct  material.  The  applicant  may 
request  an  exemption  from  any 
requirements  in  10  CFR  part  40  that  it 
believes  should  not  apply. 

2.  The  NRC  staff  will  prepare  an 
environmental  impact  statement  (EIS) 
pursuant  to  the  requirements  of  10  CFR 
part  51.  The  EIS  will  be  based  on  the 
staff  evaluation  of  an  environmental 
report  to  be  prepared  by  the  applicant. 

3.  Certain  administrative  and 
recordkeeping  requirements  delineated 
in  10  CFR  part  61,  subpart  G.  must  be 
included  in  the  license.  These 
requirements  are  given  in  10  CFR  61. 80 
and  61.82. 

4.  The  waste  manifest  requirements 
contained  in  10  CFR  20.311  will  be  made 
applicable  by  a  hcense  condition.  The 
licensee  will  be  allowed  to  accept  waste 
only  if  it  is  accompanied  by  a  manifest 
prepared  according  to  10  CFR  20.311. 
Based  on  the  application,  the  NRC  staff 
may  consider,  as  part  of  the  licensing 
process,  exemptions  for  certain  specific 
packaging,  classification,  and  labeling 
requirements  contained  in  10  CFR 


20.311,  for  land  burial,  that  may  not  be 
germane  to  section  lle.(2)  byproduct 
material  waste  shipped  to  the  facility. 
The  staff  will  also  require  that  more 
information  be  obtained  from  the 
generator  on  the  chemical  constituents 
than  the  "principle  chemical  form"  as 
specified  in  10  CFR  20.311(b)  in  order  to 
address  the  data  and  groundwater 
protection  requirements  of  appendix  A 
to  10  CFR  part  40. 

5.  The  general  requirements  of  other 
Commission  regulations:  10  CFR  part 
19 — "Notices.  Instructions,  and  Reports 
to  Workers:  Inspections  and 
Investigations";  10  CFR  Part  20— 
"Standards  for  Protection  Against 
Radiation";  and  10  CFR  Part  21— 
"Reporting  of  Defects  and 
Noncompliance."  will  apply  according  to 
their  terms. 


Notice  of  Opportimity  for  Hearing 

The  applicant  and  any  person  whose 
interest  may  be  affected  by  the  issuance 
of  this  license  may  file  a  request  for  a 
hearing.  A  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register  be  8er\'ed  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852);  be  served  on 
the  applicant  (Envirocare  of  Utah,  Inc.. 
175  South  West  Temple,  suite  500,  Salt 
Lake  City,  Utah  84101):  and  must  comply 
with  the  requirements  set  forth  in  the 
Commission's  regulations,  10  CFR  2.105 
and  2.714.  The  request  for  hearing  must 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceeding  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  including  the 
reasons  why  the  request  should  be 
granted,  with  particular  reference  to  the 
following  factors: 

1.  The  nature  of  the  petitioner's  right, 
under  the  Act,  to  be  made  a  party  to  the 
proceeding; 

2.  The  nature  and  extent  of  the 
petitioner's  property,  financial  or  other 
interest  in  the  proceeding;  and 

3.  The  possible  effect,  on  the 
petitioner's  interest,  of  any  order  which 
may  be  entered  in  the  proceeding. 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

The  applicant,  any  person  admitted  as 
a  party,  or  an  entity  participating  under 
10  CFR  2.715(e).  may  move  the 
Commission  to  reconsider  any  portion  of 
this  notice  relating  to  the  applicability  of 
10  CFR  20.311  and  10  CFR  6180  and 
61,82.  The  petition  must  be  filed  within 
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60  days  after  Hie  person  or  entity  n 
admitted  to  the  proceeding  and  contain 
all  technical  or  other  irgmnents  to 
support  the  petition.  The  motion  will  be 
processed  under  10  CFR  2.730. 

Dated  at  RockviDe.  Maryland,  this  18th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
SummI  l- Chilk. 
Secretary  of  the  Commission. 
[FR  Doc-  91-1756  Fil«d  1-24-91;  8:45  am| 
BtLUN*  COOK  na»«i-«i 


(OockatNo.SO-461 

lllinoto  Pommt  Company,  Et  kL,  Cflnton 
Power  Station,  Unit  Na  1;  Itotica  of 
Considaration  of  laauanca  of 
Amandmont  to  Facaty  Oparatlng 
Ucanaa  and  Proposed  no  Signiflcarrt 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  US.  Nuclear  Regulatory 
ConuniOTion  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62,  issued  to  Illinois  Power  Company 
(IP)  eL  aL  (the  bcensees),  for  operation 
of  the  Clinton  Power  Station,  Unit  No.  1 
located  in  DeWitt  County.  Illinois. 

The  proposed  amendment  would 
consist  primarily  of  an  administrative 
change  to  the  Chnton  Power  Station's 
(CPS's)  Technical  Specifications  fTS"s] 
to  reflect  an  exemption  to  Appendix  J  of 
Title  10  of  the  Code  of  Federal 
RegiJationa.  Part  50  (Appendix  J)  if 
approved  by  the  Commission.  The  one 
time  exemption  to  Appendix  J  would 
authorize  plant  operation  for  one  cycle 
following  the  current  refueUng  outage. 
NRC  approval  of  this  request  would 
allow  DP  ample  time  to  develop  and 
implement  a  long  term  solution  (which 
may  involve  a  change  to  the  current 
plant  design)  to  air  leakage  problems  in 
check  valves  1B21-F032A  and  B. 

The  current  exigent  circumstances 
were  unforeseeable  due  to  the  fact  that 
prior  to  January  8. 1991.  IP  believed  it 
was  in  full  compliance  with  Appendix  J 
and  the  CPS  TS's.  On  January  8, 1991. 
the  NRC  staff  informed  IP  that  the  CPS 
design  did  not  have  supporting  analysis 
to  allow  check  valves  1B21-FD32A  and  B 
to  be  exlcuded  from  the  maximum 
pathway  leakage  determination  for  the 
feedwafer  penetrations  1  MC-009  and 
010.  The  exigent  nature  of  this  request  is 
necessary  due  to  the  identification  of 
this  issue  near  the  completion  of  the 
current  CPS  refueling  outage  and  rs 

required  to  be  reviewed  and  approved 

by  the  staff  prior  to  resumption  of 

operation  of  CPS. 
Before  issuance  of  the  proposed 

license  amendment,  the  Commission 


will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  aa  amended 
(the  Act)  and  the  Commissions 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50  92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  evaluated  the  licensee's 
request  and  analysis  of  no  significant 
hazards  considerations  and  is  providing 
an  evaluation  against  each  of  the  above 
criteria  below; 

(1)  The  licensee  has  indicated  that  the 
three  postulated  accident  analyses 
potentially  impacted  by  the  request  are. 
(1)  the  feedwater  line  break  outside 
containment.  (2)  the  feedwater  line 
break  inside  containment,  and  (3)  the 
design  basis  accident  recirculation  line 
break.  For  all  the  postulated  accident 
scenarios  above,  the  licensee  has     . 
indicated  that  the  design  of  the 
feedwater  system  piping  would  provide 
adequate  assurance  that  an  air  leakage 
pathway  from  the  containment  to  the 
environment  would  not  exist. 
Additionally,  the  CPS  feedwater 
penetrations  have  two  additional 
containment  isolation  valves,  1B21- 
FOIOA/B  and  1B21-F065A/B,  which 
have  demonstrated  acceptable  air 
leakage  rates.  Based  mainly  on  the 
above  information  and  the  successful 
completion  of  an  ASME  Code  water  test 
of  the  1B21/F032A  and  B  check  valves,  it 
appears  that  this  request  would  not 
result  in  an  increase  in  the  probability  of 
occurrence  of  any  event  previously 
evaluated. 

(2)  The  hcensee's  request  does  not 
involve  a  change  to  the  plant  design. 
However,  plant  operation  in  accordance 
with  the  proposed  exemption  would 
constitute  a  change  in  plant  operation 
relative  to  the  testing  requirements  of 
the  1B21-F032AZ  and  B  check  valves. 
The  licensee  has  determined  that  this 
change  in  plant  operation  has  the 
potential  to  impact  only  the 
consequences  of  loss-of-coolanf 
accidents  previously  dicussed  in  Item  1 
above.  Based  on  the  above  discussion,  it 
appears  that  leakage  or  failure  of  the 
1B21-F032A  and  B  check  valves  cannot 
alone  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 


(3)  As  dicussed  by  the  licensee,  the 
only  marg:in  of  safety  that  could 
potentially  be  impacted  by  the  request  is 
the  margin  concerning  the  offsite  dose 
consequences  of  the  postulated  design 
basis  loss  of  coolant  accident.  The 
licensee's  analysis  indicates  that  the 
capability  to  prevent  containment 
atmosphere  leakage  to  the  environment 
is  maintained  by  a  combination  of  both 
satisfactory  leak  rate  tests  of  two 
additional  containment  isolation  valves, 
1B21-F010A/B  and  1B21-F065A/B:  and 
the  presence  of  a  water  seal  that  would 
be  in  the  feedwater  piping.  Based  on  the 
above  analysis,  it  appears  that  the 
licensee's  request  wo'-*  not  result  in  a 
significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three  criteria 
are  satisified.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Accordingly,  the  Commission 
proposes  to  determine  that  this  change 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  fifteen  (15)  "days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice. 

Written  comments  may  also  be 
delivered  to  Room  P-223.  Phillips 
Building.  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC.  The  fifing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  dicussed  below. 

By  February  25, 1991,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operafing  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 


Federal  Register  /  Vol.  56.  No.  17  /  Friday.  January  25.  1991  /  Notices 


2961 


for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  Local 
Public  Document  Room  located  at 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street,  Clinton.  Illinois 
61727.  If  a  request  for  a  hearing  or 
petition  for  leave  to  inter\'ene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a3pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  SO-days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  a  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovra  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  nofice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 


the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  bv  a  toll-free  telephone  call 
to  Western  Union  at  1  (800)  325-6000  (in 
Missouri  1  (800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3"37 
and  the  following  message  addressed  to 
John  N.  Harmon:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Sheldon  Zabei.  Esq.. 
Schiff,  Hardin  and  Waite,  7200  Sears 
Tower,  233  Walker  Drive.  Chicago, 
Illinois  60606,  attorney  for  the  licensees. 
Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  m  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  18, 1991, 
which  is  available  for  public  inspection 
at  the  Commissions  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555.  and 
at  the  Local  Public  Document  Room. 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street,  Clinton,  Illinois 
61727. 

Dated  at  RockviUe,  Maryland,  this  22nd 
day  of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Director.  Project  Directorate  111-3.  Division  of 
Reactor  Projects  1I1/I\7V,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  91-1917  Filed  1-24-91:  8:45  am] 
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PuWte  Service  Co,  (Fort  St.  Vraln 
Nudear  Qeneratin0  Station); 
Exemption 

I. 

Public  Service  Company  of  Colorado 
(PSC  or  the  licer.iee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-34 
which  authorizes  operation  of  the  Fort 
St  Vrain  Nudear  Generating  Station 
(FSV).  The  facility  is  a  high  temperature 
gas  cooled  reactor  located  at  the 
licensee's  site  in  Weld  County. 
Coiorada  FSV  was  shutdown  on  August 
18,  1989.  PSC  began  defueling  FSV  on 
November  27. 1988  and  completed  the 
removal  of  one-third  of  the  core  (the 
maximum  capacity  of  its  on  site  storage 
wells)  on  February  7. 1990.  By 
Confirmatory  Order  dated  May  7, 1990. 
License  Na  DPR-34  was  revised  to 
prohibit  taking  the  FSV  reactor  to 
critically  or  operating  FSV  at  any  power 
level.  This  license  states,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  now  or  hereafter 
in  effect. 

II. 

Pursuant  to  10  CFR  5G.54(w),  each 
commercial  power  reactor  licensee 
shall,  by  June  29. 19S2.  lake  reasonable 
steps  to  obtain  onsite  property  damage 
insurance  available  at  reasonable  costs 
and  on  reasonable  terms  from  private 
sources  or  to  demonstrate  to  the 
satisfaction  of  the  Commission  that  it 
possesses  an  e<]uivalent  amount  of 
protection  covering  the  facility, 
provided,  among  other  things,  that  this 
insurance  must  have  a  minimum 
coverage  limit  no  less  than  the 
combined  total  of  (i)  That  offered  by 
either  American-Nuclear  Insurers  (.ANI) 
and  Mutual  Atomic  Energy  Reinsurance 
Pool  (MAERP)  jointly  or  Nuclear  Mutual 
Limited  (NML);  plus  (ii)  that  offered  by 
Nuclear  Electric  Insurance  Limited 
(NEIL),  the  Edison  Electric  Institute 
(F.EI),  ANI  and  MAERP  jointly,  or  NML 
as  excess  property  insurance.  On 
August  5. 1987.  the  Commission 
amended  this  regulation  to  require  a 
minimum  coverage  limit  for  the  reactor 
station  site  of  either  $1.06  billion  or 
whatever  amount  of  insurance  is 
generally  available  from  private  sources, 
whichever  is  less  (52  FR  28963). 

in. 

The  licensee,  prior  to  this  proposed 
exemption,  was  required  to  carry  the  full 
amount  of  onsite  primary  property 


damage  insurance  coverage  ($1.06 
billion).  By  letter  dated  August  8. 1990. 
the  licensee  requested  an  exemption  to 
reduce  the  amount  of  property  damage 
insurance  from  the  full  amount  of  $1  06 
billion  to  $189  million.  The  licensee 
states  that  the  requirement  to  fully 
comply  with  the  regulation  represents 
an  undue  financial  hardship  and  burden, 
and  that  maintaming  a  lower  level  of 
primary  property  damage  insurance  will 
reduce  the  capital  cost  of  FSV  by  $1 
million  a  year  By  letter  dated  August  8, 
1990,  the  licensee  provided  its 
justification  that  $109  million  of  primary 
property  damage  insurance  provides  an 
adequate  level  of  coverage  to  stabilize, 
clean  up  or  decontaminate  the  FSV 
plant  based  on  the  limited  and  much 
less  severe  accidents  that  could  occur 
given  that  FSV  is  shutdown  and  in  a 
partially  defueled  condition. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a)  are 
(1)  Authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security,  and  (2) 
present  special  circumstances.  Pursuant 
to  10  CFR  50.12(a)(2Kii)  special 
circumstances  exist  when  compliance 
with  a  rule  would  not  serve  the  purpose 
of  or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule.  Pursuant 
to  10  CFR  50.12(a)(2)(iii)  special 
circumstances  exist  if  compliance  would 
result  in  undue  hardship  or  costs  in 
excess  of  those  contemplated  when  the 
regulation  was  adopted,  or  costs  that 
are  significantly  in  excess  of  those 
incurred  by  others  similarly  situated. 
By  letter  dated  August  a  1990.  the 
licensee  requested  an  exemption  from 
one  of  the  requirements  of  10  CFR 
50.54(w)(l).  The  licensee  has  requested 
that  it  not  be  required  to  carry  the  full 
amount  ($1.06  billion)  of  the  required 
onsite  property  insurance. 

PSC  contends  that  exemption  from  the 
requirement  for  the  full  amount  of  onsite 
damage  insurance  while  FSV  is  in  a 
permanently  shutdown  and  partially 
defueled  condition  is  justified  by  the 
following: 

1.  Application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underiying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  its 
underlying  purpose,  10  CFR 
50.12(a)(2)(ii),  and 

2.  Compliance  would  result  in  undue 
hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated.  10  CFR  50.12(a)(2)(iii) 


PSC  has  requested  that  in  lieu  of  the 
current  required  coverage,  that  it  be 
allowed  to  carry  $160  million  of  onsite 
insurance.  PSC  calculated  this  amount 
based  on  the  results  and  methods  from 
NUREG/CR-2801  used  to  derive  the 
current  $1.06  billion  required  amount. 
The  requirement  for  $1.06  billion  was 
established  to  cover  accidents  at  large 
light  water  reactors  operating  at  full 
power.  Because  FSV  is  shutdown  and 
the  reactor  is  in  partially  defueled 
condition  and  physical  and 
administrative  measures  have  been 
implemented  to  prevent  FSV  from 
achieving  crilicality,  the  possibility  of  a 
major  credible  accident  with  potential 
for  significant  property  damage  no 
longer  exists.  PSC  concludes  that  the 
proposed  insurance  limit  of  $169  million 
is  sufficient  to  cover  stablization  and 
decontamination  expenses  for  any 
remaining  credible  accident  and  thus 
meets  the  underlying  purpose  of  the  rule. 

IV. 

The  staff  has  reviewed  the  licensee's 
request  for  exemption  and  finds  that 
requiring  the  licensee  to  carry  the  full 
amount  of  onsite  property  damage 
insurance  coverage,  $106  billion,  as 
required  by  10  CFR  50.54(w)(l),  would 
result  in  undue  hardship,  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,  and  that  onsite 
property  damage  insurance  coverage  of 
$169  million  is  sufficient  to  satisfy  the 
underiying  purpose  of  the  rule. 

The  staff  also  concludes  that  issuance 
of  this  exemption  will  have  no 
significant  effect  on  the  safety  of  the 
public  or  the  plant.  Further,  the  licensee 
has  shovim  special  circumstances  as 
described  in  the  staffs  supporting  safety 
evaluation  for  this  exemption. 
Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  this  exemption  will  have  no 
significant  impact  on  the  environment. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a)(1)  the  exemption  is  authorized 
by  law.  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  As  indicated  above, 
compliance  with  10  CFR  50,54{w)(l) 
would  result  in  undue  costs  considering 
the  current  operational  restrictions 
placed  on  the  FSV  facility,  and  costs 
that  are  significantly  in  excess  of  the 
cost  incurred  for  similar  insurance  by 
the  other  facilities  in  similar 
circumstances.  Thus,  special 
circumstances  as  described  in  both  10 
CFR  50.12(a)(2)  (ii)  and  (iii)  exist. 
Consequently,  the  exemption  falls 
within  special  circumstances 
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determined  by  the  Commission  to  be 
sufficient  to  support  the  exemption. 
Therefore,  the  Commission  hereby 
approves  the  following  exemption: 

The  licensee  i<  exempt  from  the 
requirement  to  carry  onsite  property  damage 
insurance  coverage  rn  the  full  amount  called 
for  by  TO  CFR  50.54tw)(l)  provided  that:  (1) 
The  licensee  matntain  such  onsite  property 
damage  insurance  in  an  unoant  of  not  less 
than  Siee  million:  and  (2)  the  reactor  remains 
in  its  current  shutdown  statns,  at  least 
partially  defueled,  with  physical  and 
administrative  measures  implemented  to 
prevent  the  reactor  from  reaching  criticality 

The  applicant's  letter  dated  August  8, 
1990,  and  the  NRC  staffs  letter  and 
Safety  Evaluation  related  to  this  action 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street,  NW„  Washington.  DC 
20555,  and  the  Greeley  Public  Library, 
City  Complex  Building,  Greeley. 
Colorado  80631. 

The  exemption  is  effective  10  working  days 
from  the  date  of  issuance. 

Dated  at  RockviUe.  Maryland  this  18  day  of 
January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cnitchfield, 
Director,  Division  of  Advanced  Reactors  and 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  91-1759  Filed  1-24-81;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 
AQency  Forms  Submitted  for  0M6 


AOEMCY:  Railroad  Retirement  Board, 
action:  In  accordance  with  the 
Paperworik  Reduction  Act  of  1980  (44 
U.S.C  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval 
SUMMARY  OF  FR0r08AL(S): 

(1)  Collection  title:  Employer's 
Deemed  Service  Month  Questionnaire. 

(2)  Formfs)  submitted:  GL-99. 

(3)  OMB  Number  3220-0156. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection 

(6)  Frequency  of  response:  Annually. 

(7)  Respondents:  Businesses  or  other 
for-profit. 

(8)  Estimated  annual  number  of 
respondents:  460. 

(9)  Total  annual  responses:  9,50a 


(10)  Awrage  time  per  response:  i)3336 
hours. 

(11)  Total  annual  reporting  hours:  317. 

(12)  Collection  description:  Under 
Section  3(i)  of  the  Railroad  Retirement 
Act  (RRA).  the  Railroad  Retirement 
Board  may  deem  months  of  service  in 
cases  where  an  employee  does  not 
actually  work  in  every  month  of  the 
year.  The  collection  obtains  needed 
service  and  compensation  information 
from  railroad  employers  for  determining 
if  an  employee  may  be  credited  with 
additional  deemed  months  of  railroad 
service. 

ADDmONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be 
obtained  from  Dennis  Eagan.  the  agency 
clearance  officer  (312-751-4893). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Railroad  Retirement 
Board  844  Rush  Street,  Chicago,  Illinois 
60611  and  the  OMB  reviewer,  Laura 
Oliven  (202-395-7316).  Office  of 
Management  and  Budget  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer 
[FR  Doc.  91-1738  Filed  1-24-91;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
CONHIMSSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — Kenneth 
A.  Fogash  (202)  272-2142. 

Upon  written  request  copies  available 
from:  Securities  and  Exchange 
Commission,  Public  Reference  Branch, 
Washington,  DC  20549-1002. 
Elxtension 

File  No.  270-85,  Rule  12a-5  and  Form  26; 

File  Na  270-86,  Rule  12d2-2  and  Form  25; 

File  Na  270-88.  Rule  15Ba2-2; 

File  No.  270-90,  Rule  15Ba2-4: 

File  No.  270-91.  Rule  15Ba2-5; 

File  No.  270-92.  Rule  15Ba2-6;   , 

File  No.  270-«a  Rule  12d2-l; 

File  No.  270-139.  Rule  12f-l: 

File  No.  270-14a  Rule  12f-2  and  Form  27; 

File  No.  270-141,  Rule  12f-3  and  Form  28; 

File  No.  270-146.  Rule  15cl-7; 

File  No.  270-148,  Rule  17a-19: 

File  No.  270-14B.  Rule  17Ad-2(c).  (d).  and  (h): 

File  Na  270-154,  Rule  17a-10: 

Fiie  No.  270-195.  Rule  15c2-5; 

File  No.  270-202,  Rule  l"a-22; 

File  No.  270-203.  Rule  17Ab2-l  and  Form 

CA-1; 
File  No.  270-205.  Rule  24b-l:  and 
File  No.  270-206,  Rule  13a-17  and  Form  10-C 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 


(44  U.S.C.  3501  rt.  seq.]  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  the  following  rules  and  forms 
under  the  Securities  Exchange  Act  of 
1934(15U.&C  7BeL  seq]: 

Rule  12a-5  and  Form  26.  which 
piTJvide  a  temporary  exemption 
whenever  the  holders  of  a  security 
admitted  to  trading  on  a  national 
securities  exchange  obtain  the  right  to 
acquire  all  or  part  of  a  class  of  another 
or  substitute  security  of  the  same  or 
another  issuer,  or  an  additional  amount 
of  the  original  security.  Nine 
respondents  incur  an  estimated  average 
of  15  burden  hours  to  comply  with  the 
rule. 

Rule  12d2-2  and  Form  25,  which 
require  national  securities  exchanges  to 
file  an  apphcation  with  the  Commission 
to  strike  a  security  from  hsting  and 
registration  Nine  respondents  incur  an 
estimated  average  of  50  burden  hours  to 
comply  with  the  rule. 

Rule  15Ba2-2.  nvhich  provides  that  an 
application  for  registration  of  non-bank 
municipal  securities  dealers  whose 
business  is  exclusively  intrastate  shall 
be  filed  on  Form  BD.  Five  respondents 
incur  an  estimated  average  of  one 
burden  hour  to  comply  with  the  rule. 

Rule  15Ba2-4.  which  provides  that  the 
registration  of  a  predecessor  municipal 
securities  dealer  shall  be  deemed  to 
remain  effective  as  the  registration  of 
the  successor  for  a  period  of  75  days. 
Five  respondents  incur  an  estimated 
average  of  four  burden  hours  to  comply 
with  the  rule. 

Rule  15Ba-5,  which  provides  that  the 
registration  of  a  municipal  securities 
dealer  shall  be  deemed  to  be  the 
registration  of  certain  fiduciaries.  One 
respondent  incurs  an  estimated  total  of 
four  burden  hours  to  comply  with  the 
rule. 

Rule  15Ba-6.  which  provides  for  the 
adoption  of  an  apphcation  for 
registration  of  a  municipal  securities 
dealer  filed  by  a  predecessor  muniapal 
securities  dealer.  One  respondent  incurs 
an  estimated  total  of  one  burden  hour  to 
comply  with  the  rule. 

Rule  12d2-l,  which  provides  that  a 
national  securities  exchange  may 
suspend  from  trading  a  security  listed 
and  registered  thereon  in  accordance 
with  its  rules.  Nine  respondents  incur  an 
estimated  average  of  six  burden  hours  to 
comply  with  the  rule. 

Rule  12f-l,  which  provides  that  an 
application  may  be  made  to  the 
Commission  by  any  national  securities 
exchange  for  the  extension  of  unlisted 
trading  privileges  to  any  security  Five 
respondents  incur  an  estimated  average 
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of  134  burden  hours  to  comply  with  the 
rule. 

Rule  12f-2  and  Form  27,  which  are 
designed  to  mform  the  Commission  of 
certdin  changes  in  securities  admitted  to 
unlisted  trading  privileges.  One 
respondent  incurs  an  estimated  total  of 
40  burden  minutes  to  comply  with  the 
rule. 

Rule  12f-3  and  Form  28,  which 
prescribe  the  information  that  must  be 
included  in  an  application  for  notice  of 
termination  or  suspension  of  unlisted 
trading  privileges.  Five  respondents 
incur  an  cstimatod  average  of  20  burden 
hours  to  comply  with  the  rule. 

Rule  15cl-7.  which  provides  a 
standard  to  determine  whether  a 
transaction  is  manipulative  or 
fraudulent  and  establishes  a  means  to 
ensure  that  ail  transactions  occurring  in 
a  discretionary  account  are  noted.  Four- 
hundred  recordkeepers  incur  an 
estimated  average  of  41.7  burden  hours 
to  comply  with  the  rule 

Rule  17a-19  which  provides  that 
national  securities  exchanges  and 
registered  national  securities 
associations  report  changes  in  the 
membership  status  of  any  member.  Eight 
respondents  incur  an  estimated  average 
of  112.5  burden  hours  to  comply  with  the 
rule. 

Rule  17Ad-2(c).  (J),  and  (h).  which 
provides  the  requirements  for 
turnaround,  processing,  and  forwarding 
of  items  for  registered  transfer  agents. 
Eight  respondents  incur  an  estimated 
average  of  30  burden  minutes  to  comply 
with  the  rule. 

Rule  17a-10,  which  provides  thiit 
every  broker  or  dealer  exempted  from 
the  filing  requirements  of  paragraph  (a) 
of  Rule  17a-5  shall  file  a  report  on 
revenue  and  expenses.  Seven  thousand 
respondents  incur  an  estimated  average 
of  one  burden  hour  to  com.ply  with  the 
rule. 

Rule  15c2-5.  which  requires  brokers  or 
dealers  to  prepare  disclosures  and  to 
satisfy  other  requirements  when 
extending  credit  in  certain  transactions. 
Fifty  respondents  incur  an  estimated 
average  of  12  burden  hours  to  comply 
with  the  rule. 

Rule  17a-22.  which  generally  requires 
registered  clearing  agencies  to  send  to 
the  Commission  copies  of  material  that 
they  distribute  to  participants  and  other 
business  contacts.  Twenty  respondents 
incur  an  estimated  average  of  45  burden 
hours  to  comply  with  the  rule. 

Rule  17Ab2-l  and  Form  CA-1.  which 
require  clearing  agencies  to  register  with 
the  Commission  and  meet  certain 
standards.  Two  respondents  incur  an 
estimated  average  of  130  burden  hours 
to  comply  with  the  rule. 


Rule  24b-l,  which  requires  a  national 
securities  exchange  to  keep  and  make 
available  for  public  inspection  a  copy  of 
its  registration  statement,  together  with 
any  exhibits  filed  with  the  Commission. 
Ten  recordkeepers  incur  an  estimated 
average  of  30  burden  minutes  to  comply 
with  the  rule. 

Rule  13a-17  and  Form  1&-C.  which 
require  NASDAQ  issuers  to  report 
changes  in  their  corporate  name  or 
increases  or  decreases  by  5%  in  the 
aggregate  amount  of  securities 
outstanding.  Twenty-six  hundred 
respondents  incur  an  estimated  average 
of  ten  burden  minutes  to  comply  with 
the  rule. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  Kenneth  A.  Fogash.  Deputy  Executive 
Director.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549  and  Gary 
Waxman.  Clearance  Officer,  Office  of 
Management  and  Budget,  room  3208. 
New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  January  18. 1991. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Hoc  91-1806  Filed  1-24-91;  8:45  am] 
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(RaleaM  No.  34-28794;  F»«  No.  SR-Am«x- 
90-361 

S«lf-Regulatory  Organizations;  Filing 
and  Immediate  Effectlvenesa  of 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  Exchange  to  Fee  Changes 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s{b)(1).  notice  is  hereby 
given  that  on  December  19,  1990,  the 
American  Stock  Exchange,  Inc.  ( "Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(•'Commission ')  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organizations 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  increasing  option 
transaction  charges,  option  comparison 
charges,  and  its  equity  regulatory  fee; 
reducing  equity  transaction  charges; 
establishing  an  equity  intra-day 
comparison  charge:  and  increasing  its 
fee  for  registering  sales  personnel  on  the 
Central  Registration  Depository  ("CRD") 
system.* 

II.  Self-Regulalory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  dircussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(A.)  Purpose 

The  Exchange  is  revising  a  number  of 
charges  imposed  on  members  and 
member  organizations.'  Transaction 
charges  for  index  options  will  increase 
from  $.08  to  $10  per  contract  for 
proprietary  trades.  Option  comparison 
charges  are  being  increased  from  $.02  to 
$.03  per  contract  side  effective  January 
1. 1991  and  from  $.03  to  $.04  per  contract 
side  effective  January  1. 1992  for 
professional  business.  The  options 
keypunch  charge  is  being  raised  from 
$.50  to  $1.50  per  card.  The  equity 
regulatory  fee  is  being  raised  from 
$.0000225  to  $.000045  per  dollar  of 
cleared  value  for  all  types  of  business. 

Equity  transaction  charges  also  are 
being  revised.  The  current  practice  of 
not  charging  for  specialist  transactions 
will  continue,  but  member  firm 
proprietary  transactions  now  will  be 
assessed  a  fee  based  on  a  sHding  scale. 
The  same  sliding  scale  will  apply  to 


'  On  December  24.  IWW.  the  Amex  submilted  to 
the  CommlMion  Amendment  No.  1  to  the  proposed 
rule  cliange. 


«  The  CRD  «y«tem  i(  a  computer  data  baie  that 
provide!  current  registration  information  for  every 
regiitered  representative  that  i«  aisocialed  with  a 
member  of  the  National  Aaaociation  of  Securitiea 
Dealer*.  Inc.  and/or  is  licensed  in  a  stale  that 
participates  in  the  CRD  system. 

'  For  the  complete  schedule  of  fee  charges  see 
Exhibit  A  and  Amendment  No,  1  to  File  No,  SR- 
Amex-90-3e. 
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member  costomer  transactions.  The 
equity  transaction  ckatgt  is  caknlated 
by  ackling  a  dtare-based  charge  and  a 
value-based  chazge,  whick  are  set  out  in 

the  following  Blidtog  scaie: 


Shiard-bawj  tf  laiyo  *  sharBS/month 


0-16.500.000 

Over  16.500,000—25.000,000. 
Over  2S.OOOjOOO— 33.000.000. 
Over  33.000.000  


naM<f>«r 

SIMM) 


$0.00225 
0.00200 
a00175 

000  t5D 


*  In  calculating  itiis  amount,  each  order  vbU  be 
valued  ijp  to  the  first  25.000  shares  onty 


Value-twsed  charge  total  gross  (toRar 
tmkM/monti 


Rate  tpef 
S1000) 


0-200.000.000,.- 

Over  2oaooaooo-~3oo,eoo,aoo- 

Over  300,000,000—400.000.000.. 
Over  400.000.000 ._ 


4  $0,075 
0.070 
0,065 
0050 


In  calculating  this  amount,  each  order 
will  be  vaiued  up  to  the  first  25.000 
shares  only. 

Further,  for  round  lot  orders  entered 
through  the  Post  Execution  Reporting 
(PER)  system,"  the  order  entering  firm 
will  receive  a  credit  based  upon  the 
following  schedule.  Such  credit  shall  be 
calculated  monthly  and  will  be  applied 
against  the  firm's  total  monthly  bill. 


Round  lot  per  trades/ month 

CmM 

(per 

trade) 

0-aooo 

2001  -4000 

4001-6000 ., 

60oi-eooo.._ „.. 

8001-10.000 

10001-12000  

,26 
,35 
.45 
55 
65 
75 

12001-14000      

14001  and  Btwy* 

.85 

1  00 

In  addition,  the  Amex  is  establishing 
fees  for  the  use  of  the  Exchange's  intra- 
day  comparison  system.  Effective 
January  1, 1991.  the  fee  for  correction 
entry  is  $.40  per  entry;  the  counter  space 
fee  is  $2,200  per  year  the  shared  access 
fee  is  SIWO  per  year  the  dedicated 
access  fee  is  $2,400  per  year:  and  the  fee 
for  compared  trade  reports  is  S600  per 
year. 

Finally,  the  Exchange  is  increasing  the 
fees  charged  to  Amex  member  firms  for 
registering  sales  personnel  on  the  CRD 
system."  The  initial  fee  Iw  subscribing 
to  the  CRD  system  will  increase  from 
$25  to  $40,  the  transfer  fee  will  increase 
from  SlO  to  $25,  the  termination  fee  will 
increase  from  $10  to  $15,  and  the  amnual 
renewal  fee  will  increase  from  $7  to  $20. 


Transaction  dm i  gas  for  in^ex  options 
and  option  compariaoo  cbaif  e«  were 
last  increased  n  19SB.  The  eqoity 
regulatory  fee  has  not  been  increased 
since  1963  mad  eqoity  transaction 
charges  were  last  revised  in  19»1.  The 
fees  for  the  CRD  system  *rere  approved 
by  tke  Cooimisston  in  19S7  and  have  not 
been  changed  since  that  tirae.  The  new 
fee  lereis  will  keep  the  Exchange 
competitive  with  other  equity  and 
options  exchanges  offering  sinniar 
services. 

(B)  Basis 

The  Exchange  fee  revisions  are 
consistent  with  section  6(b)  of  the  Act  in 
general  and  further  the  objectives  of 
section  &(b)(4)  in  particular  in  that  they 
are  intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Se/f-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self- Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Conunentfi  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Adion 


'  The  PER  syiteni  is  the  Amtu  s  Fmail  other 
routing  and  execution  sytlejB 
•  See  note  2.  Supra. 


Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee  or 
other  change  imposed  by  the  Exchange, 
if  has  become  effective  pursuant  to 
section  19(b)(3KA)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  rule  19b-4.  At  any  time  within  60 
days  of  the  fiHng  of  snch  proposed  rule 
change,  the  Commission  may  simimarily 
abrogate  such  role  change  if  it  appears 
to  the  Commission  that  siich  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act, 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commissioa  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 


the  proposed  rule  change  that  are  fited 
with  the  Commission,  aiwi  aH  written 
communications  relating  to  the  proposed 
nie  change  betweea  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubiic  in 
acconiance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
2054B.  Copies  of  soch  filmg  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex  All 
submissions  should  refer  to  File  No.  SR- 
Amex-90-36  and  should  be  submitted 
by  Februarv- 15. 1991. 

For  the  Commission,  bj  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

ajthority. 

Dated  (aauary  17. 19»1 
Maigsret  H.  McFarland. 

Deputy  Secrptvn 

(FR  91-1893  FiW  1-24-91;  B  45  am) 

BILUNO  CODC  I01»-01-M 


I  Rel.  No.  34-28792;  Flte  No.  Sn-Amex-»0- 

111 

SHI-Regulstory  Organizations; 
American  Stock  Exctrange.  Inc.;  Order 
Temporarfty  Approvtng  Proposed  Rtrte 
Change  Re<a*>ng  to  Percentage  Orders 

I.  IntoodnctBMi 

On  ]une  21. 1990,  the  American  Stock 
Exchange.  Inc.  ("Amex  '  or  'Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  (Commission" 
or  "SEC"),  pursuant  to  section  19(b)  of 
the  Secunties  Exchange  Act  of  1934 
("Act")  '  and  rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend 
Exchange  Rules  131  and  154  as  those 
rules  relate  to  percentage  orders.  The 
proposal  is  intended  to  amend  the 
Exchanges  percentage  order  procedures 
to  conform  siibstar.tially  to  such 
procedures  currentlv  m  place  at  the  New 
York  Stock  Exchange,  Inc.  ("NYSE")  'on 


15U.S,C,  7a»|t;)(l'(l«e«) 

=  V  CFR  2«.i»b-«  (iseot. 

'See  Secun^CT  Exchanfie  Ad  Rel  .No  2*5<B  fM»y 
22. 1987),  52  FR  20484  lorttef  eppronng  Pi»e  f^  SR- 
NYSE-85-11  NYSE  raip«  11  and  123.'\.30  Amen's 
proposed  rule  ch»n^  ii  identical  »o  the  VTSE  Ruips 
governing  percensade  orders  witti  ttte  foltcwini?  n»o 
exceptions  (1)  Pur»u«nl  !o  ttie  Ame\  propuMl,  « 
ipecialret  n  required  to  oWain  Fioof  Offiaal 
apprcwal  before  condemn*  percentage  or<ieT»  for 
comecuriTe  or  cnntpniponineout  tr«oe»  or. 
de«tabilizm||  ticki  i»pe  text  ace ampanyujg  note  ISk 
in'ral  while  N'YSE  rait  lUA  ivqtiuw  Floor 
Covcraor  approval  and  (2;  th»  \n>ex  prop<xwi 
require*  a  S.OBO  stian°  mtmnKun  ta  piua  and  rninut 
destabilizing  trsoftcictioB*  [set  note  4  ana  levt 
accomiMnyins  note  16.  infrai  rather  than  tiie  UXOSO 
share  minimum  m  effect  at  the  NYSE. 
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October  28, 1990,  the  Exchange 
submitted  Amendment  No.  1  to  this 
proposed  rule  change.* 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No, 
28349  (August  17. 1990),  55  FR  34784 
(August  24, 1990).  No  comments  were 
received  on  the  proposal. 

The  Exchange  is  proposing  to  amend 
Amex  Rules  131  and  154.  on  a  one  year 
pilot  basis,*  to  broaden  a  specialist's 
ability  to  represent  percentage  orders,* 
and  generally  to  expand  the  types  of 
percentage  orders  allowed  to  be  effected 
on  the  Exchange.  The  proposed  rule 
change  is  intended  to  broaden  the 
ability  of  an  Amex  specialist  to 
represent  percentage  orders  by  (1) 
Permitting  a  specialist  to  accept  "last 
sale  "  and  "buy  minus — sell  plus" 
percentage  orders;'  (2)  permitting  the 
conversion  of  a  percentage  order  into  a 
limit  order  on  a  destabilizing  tick:  and 
(3)  allowing  coversions  that  would  have 
the  effect  of  bettering  the  market.'  The 
Exchange  is  proposing  that  these  new 
conversion  opportunities  be  subject  to 
certain  limitations  and  conditions 
designed  to  prevent  conversions  of 
percentage  orders  from  unduly 
influencing  the  market.  The  Amex 
believes  that  this  proposed  rule  change 
will  contribute  to  the  efficiency  of  the 
Exchange's  market  by  providing  the 
specialist  with  the  necessary  flexibility 
to  handle  and  service  large-size  orders, 
thereby  enhancing  the  overall  quality  of 
the  Exchange's  auction  market  system. 

n.  Background  and  Current  Amex 
Percentage  Order  Procedures 

The  Exchange  developed  Amex  rules 
131  and  154  in  order  to  free  a  floor 
broker  from  having  to  remain  in  the 


•  Amendment  So.  1  propo»e«  to  amend  proposed 
rule  154.  and  to  make  Ihe  neceenry,  correiponding 
amendment!  to  propoied  rule  131.  in  order  to 
increaw  the  minimum  volume  requirement  for  the 
conversion  of  a  percentage  order  on  a 
"deslabiUiing"  tick  from  the  Exchange  s  onginal 
proposal  of  2.500  shares  lo  5,000  shares.  Because 
Amendment  No.  1  consists  of  technical  changes 
only,  it  was  not  noticed  prior  lo  its  approval. 

'The  Amex  originally  proposed  a  six-month  pilot. 
The  Exchange  subsequently  requested  that  the 
proposal  be  approved  on  a  one-year  pilot  basis 
Letter  from  Scott  Noah,  Assistant  Vice  President 
and  Associate  General  Counsel.  Amex,  to  Laurie 
Petrell,  Division  of  Market  Regulations,  SEC.  dated 
August  14. 1990. 

•Amex  rule  131(n)  defines  a  percentage  order  as 
"a  limited  price  order  to  buy  (or  sell)  50%  of  Ihe 
volume  of  a  specified  stock  after  its  entry  ' 

'Pursuant  lo  current  Amex  rule  131.  only  so- 
called  "straight  limit"  order  can  be  executed  on  the 
Exchange.  For  a  definition  of  "straight  limit,"  "buy 
minus-sell  plus,"  and  "last  sale  '  percentage  orders. 
see  text  accompanying  note  19,  infro. 

•A  transaction  which  betters  the  market  either 
narrows  the  spread,  adds  depth  to  a  prevailing  bid 
or  offer,  or  establishes  a  new  bid  or  offer 
immediately  after  a  trantaclion  has  cleared  all  bid* 
and  offer*. 


crowd  to  assure  proper  execution  of  a 
large  order.  When  a  broker  executes  an 
order,  in  addition  to  specifying  the 
particular  stock  and  "buy  "  or  "sell."  the 
broker  specifies  in  advance  the  total 
number  of  shares  and  a  limit  price.  The 
percentage  order  can  be  left  by  a  broker 
with  the  specialist  as  a  potential  order 
on  record  that  becomes  an  actual  limit 
order  on  the  specialist's  "book"  only 
under  certain  circumstances.  The  Amex 
percentage  order  rules  currently  provide 
procedures  by  which  the  specialist 
mechanically  introduces  the  order  into 
the  auction  process  without  unduly 
influencing  the  market  price.  Under  the 
current  Amex  Rules,  there  exist  two 
procedures  by  which  percentage  orders 
may  be  activated  into  live  limit  orders: 
(1)  Transaction  elections  and  (2) 
stabilizing  tick  conversions. 

(A)  Transaction  Ejections 

The  basic  provisions  regarding 
percentage  orders  provide  that  trades 
occurring  in  the  market  "elect"  portions 
of  a  percentage  order  to  become  regular 
limit  orders.  A  portion  of  the  percentage 
order  is  "elected  "  into  a  limit  order  in 
the  following  manner: 
—As  a  certain  number  of  shares  of  the  stock 

that  is  the  subject  of  the  percentage  order 

is  traded  on  the  Exchange  ("triggering 

transaction"), 
— An  equal  number  of  shares  is  entered  on 

the  specialist's  book  as  a  regular  limit 

order  at  the  price  specified  on  the  order, 

and 
—The  percentage  order  is  reduced  by  the 

certain  number  of  shares. 

The  portion  "elected"  is  always  equal 
in  size  to  the  triggering  transaction.  The 
elected  portion,  of  course,  may  not  be 
immediately  filled  because  there  may 
not  be  orders  on  the  opposite  side  at  the 
proper  price.  To  that  extent,  the  elected 
portion  will  be  treated  as  a  new  limit 
order  and  take  its  place  behind  other 
limit  orders  at  the  same  price  on  the 
book.  The  mechanics  of  the  market, 
therefore,  determine  the  time  of 
execution  and  the  number  of  shares 
executed  at  any  given  time.  The 
specialist  merely  supervises  and  logs  the 
orderly  progression  of  the  execution.' 

At  his  or  her  option,  the  floor  broker 
placing  the  percentage  order  (the 
""entering  broker"')  may  give  the 
specialist  written  permission  to  be  on 
parity  with  the  order,  thereby  allowing 
the  specialist  to  trade  along  with  the 
order.  At  no  time,  however,  may  the 


specialist  participate  in  an  amount 
greater  than  that  of  any  '"elected" 
portion(8),  except  that  the  specialist  may 
participate  for  his  own  account  to  an 
extent  greater  than  any  particular 
percentage  order  where  the  size 
specified  on  such  order  has  been 
satisfied.  Further,  the  specialist  may 
never  trade  ahead  of,  or  with,  other 
orders  on  the  book. 

(B)  Stabilizing  Tick  Conversions 

Current  Rule  154  was  designed  to 
provide  for  percentage  order 
participation  in  large  contra-side 
interest  entering  the  market,  and  to 
permit  a  specialist,  under  specified 
conditions,  to  convert  an  unelected 
percentage  order  into  a  limit  order 
without  waiting  for  all  or  part  of  the 
order  to  be  elected.  The  current  rules 
permit  the  order  to  trade  directly  with 
contra-side  interest  as  that  interest 
enters  the  market.  Any  portion  of  the 
temporarily-converted  order  that  does 
not  participate  in  the  trade  reverts  back 
to  the  percentage  order. 

Percentage  orders  accompanied  by 
conversion  instructions  are  designated 
"convert"  orders.  Furthermore,  convert 
orders  permitting  the  specialist  to  be  on 
"parity"  are  commonly  referred  to  as 
"CAP'"  orders  on  the  Floor.  >°  Under 
current  Amex  rule  154,  however,  a 
specialist  can  execute  an  unelected 
portion  of  a  CAP  order  only  if  the 
transaction  is  stabilizing  [i.e..  on  a 
"minus""  or  "'zero  minus"'  tick  in  the  case 
of  a  buy  order,  and  on  a  "plus"  or  "zero 
plus"  tick  in  the  case  of  a  sell  oreder).  ' » 
In  addition,  when  accompanied  by 
written  instructions,  a  convert  or  CAP 
order  may  be  executed  on  a  zero  plus  or 
zero  minus  destabilizing  tick  provided 
the  order  causing  the  conversion  is  for 
at  least  5,000  shares.  The  broker 
entering  such  an  order  may  specify  in 
writing  that  only  half  of  the  order  may 
be  converted.'* 


•  When  such  an  elected-portion/limil  order  is 
executed,  it  does  not  trigger  other  portions  of  the 
same  or  other  percentage  orders.  Thus,  execution  of 
percentage  orders  have  no  influence  on  the  same  or 
other  percentage  orders  [i.e..  there  is  no 
compounding  or  "snow  balling"  effect). 


,0  "CAP"  is  an  acronym  for  "convert  on  parity." 
The  "parity"  instruction  on  a  CAP  order  permits  the 
specialist  to  be  on  parity  (able  to  trade  along)  with 
a  percentage  order.  If  the  specialist  holds  more  than 
one  one  percentage  order  in  the  same  stock,  he  may 
not  be  on  parity  with  the  orders  unless  each  one  of 
the  entering  brokers  has  permitted  the  specialist  to 
be  on  parity  %vith  his  individual  order. 

' '  More  specifically,  the  buy  (sell)  transaction 
must  be  either  lower  (higher)  than  the  last  sale  or  it 
can  be  equal  to  the  last  sale  if  the  last  transaction  at 
a  changed  price  was  at  a  lower  (higher)  price  than 
the  last  preceding  sale.  Furthermore,  note  that  a 
converted  percentage  order  must  go  behind  any 
limit  orders  in  the  specialist's  possession  at  the 
same  or  a  better  price. 

' «  As  an  example,  assume  that  the  market  in  XYZ 
IS  a»*«-30"n  with  a  last  sale  at  -30,  a  plus  tick. 
Further,  assume  that  the  specialist  then  accepU  a 
CAP  order  to  buy  10,000  shares  of  XYZ  stock  with  a 
lop  limit  of  30  and  that,  thereafter,  a  market  order  to 

Continued 
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II.  Description  of  the  Proposal 

(A)  Proposed  Amendments  to  Amex 
Rule  154^' 

The  proposal  to  amend  Amex  rule  154 
adds  two  additional  conversion  events 
to  the  current  conversion  events 
described  in  Section  II  above:  (i) 
Conversions  on  plus  and  minus 
destabilizing  ticks,  provided  certain 
requirements  are  satisfied;  and  (ii) 
conversions  to  better  the  market.  Under 
the  Exchange"s  proposal,  however,  the 
two  new  conversion  events  will  be 
accompanied  by  limiting  provisions  that 
will  assure  that  the  increased 
opportunities  for  conversions  do  not 
come  at  the  cost  of  disadvantaging  other 
orders  in  the  market  or  of  undiily 
influencing  overall  market  trends. 

(i)  Destabihzing  Tick  Conversions 

Current  Amex  rule  154  recognizes  that 
allowing  a  specialist  to  make 
conversions  on  stabilizing  and  zero 
destabilizing  ticks,'*  and  to  execute 
percentage  orders  in  stabilizing  and  zero 
destabilizing  transactions,  is  consistent 
with  his  market-making  and  agency 
obligations.'*  The  current  tick 
restrictions  were  designed  to  assure  that 
the  specialist,  in  converting  percentage 
orders,  would  not  unduly  influence 
market  prices  or  market  trends.  In  order 
to  maintain  this  assurance,  the 
Exchange's  proposal  to  permit 
conversions  on  plus  and  minus 
destabilizing  ticks  is  accompanied  by 
three  limitations. 

First,  the  specialist  may  convert 
percentage  orders  on  plus  and  minus 
destabilizing  ticks  only  for  participation 
in  trades  of  5,000  shares  or  more." 


•ell  4.000  shares  enters  the  market.  The  specialist 
can  convert  the  unelected  CAP  order  and  execute  it 
against  the  contra-side  interest  at  29%.  since  the 
execution  %vill  be  a  minus  tick.  If  the  sell  order  had 
been  for  5,000  or  more  shares,  however,  the  CAP 
order,  coupled  with  appropriate  written 
inatructions.  could  have  been  executed  at  30,  a  zero 
plus  tick. 

"It  should  be  noted  that  this  proposed  rule 
change  is  concerned  only  with  the  conversion 
aspect  of  the  percentage  order  rules;  the  election 
aspect  is  not  proposed  to  be  changed. 

'*  A  zero  destabilizing  tick  occur*  where  a 
transaction  is  effected  on  a  zero  minus  tick  for  sell 
orders  or  on  a  zero  plu*  tick  for  buy  orders. 

"See  generally  Amex  rule  170 

'•  It  should  be  noted  that  Amex's  proposed  rule 
change  differ*  from  the  existing  NYSE  percentage 
order  rule*  with  respect  to  the  definition  of  block 
size  trades.  In  this  regard,  in  recognition  of  the 
generally  lower  volume  and  transaction  size  which 
exists  on  the  Amex.  the  Amex  determined  to 
propose  a  5.000  share  minimum  lo  plu*  and  minus 
destabilizing  transactions,  rather  than  the  10.000 
share  minimum  in  effect  at  the  NYSE.  See 
Amendment  No.  1.  supra  note  4.  In  additon.  unlike 
the  NYSE  rule*,  the  Amex  has  proposed  that  no 
volume  limitations  apply  to  zero  destabilizing 
transaction*,  because  these  transactions  have  a 
minimal,  if  any.  effect  on  the  market. 


Second,  the  specialist  only  may  convert 
precentage  orders  for  participation  in 
trades  at  a  price  that  is  no  more  than  V* 
point  away  from  the  last  sale."  Third,  a 
specialist  cannot  convert  percentage 
orders  for  consecutive  trades  on 
destabilizing  ticks,  or  for  a  series  of 
contemporaneous  trades  on 
destabilizing  ticks  even  if  not 
consecutive,  without  the  approval  of  a 
Floor  Official. 

The  Exchange  believes  that  the 
proposed  rule  change  is  modest  in  scope 
when  viewed  from  the  prospective  of  the 
circumstances  when  the  tick  restrictions 
will  remain.  The  first  two  limitations 
[i.e.,  5,000  shares  and  V*  point 
limitations)  have  the  effect  of  continuing 
to  preclude  conversions  on  plus  and 
minus  destablizing  ticks  to:  buy  (sell) 
stock  in  trades  of  less  than  5,000  share 
size  at  a  a  price  higher  (lower)  that  the 
last  sale,  and  buy  (sell)  stock  in  trades 
of  any  size  at  a  price  that  is  more  (less) 
than  V4  point  above  (below)  the  last 
sale.'*  The  modification  recognizes  that 
large-size  trades  ordinarily  can  be 
anticipated  to  move  the  market  as  much 
as  V4  point,  and  that  such  a  price 
movement  would  not  be  considered 
unusual  or  improper  given  the  size  of  the 
trade.  The  proposed  rule  change, 
therefore,  woidd  permit  the  specialist, 
for  the  first  time,  to  execute  percentage 
orders  along  with  the  market  trend, 
thereby  servicing  entering  brokers,  in 
the  way  they  and  their  customers  desire. 

The  third  limitation,  which  prohibites 
a  series  of  trades  on  destabilizing  ticks, 
prevents  the  specialist  from  "spitting" 
his  conversions  and  executions  among  a 
series  of  trades.  This  prohibition 
precludes  the  speciaUst  from  creating  a 
series  of  consecutive  or 
contemporaneous  trades  which  could 
work  to  create  a  market  trend,  even 
though  each  trade  meets  the  V*  point 
limitation. 

WTien  coupled  with  the  percentage 
order"s  price  limit  and  the  interest  of  the 
customer  in  achieving  executions  of 
percentage  orders  at  the  most 
appropriate  prices  possible,  the 
Exchange  believes  that  the  limitations 
governing  conversions  on  destabilizing 
ticks  will  permit  the  specialist  to  service 
the  auction  market  more  efficiently, 
while  still  maintaining  restrictions 
designed  to  prevent  converted 
percentage  orders  from  imduly 
influencing  market  prices  or  trends. 


"  With  the  approval  of  a  Floor  (Official,  however, 
the  entering  broker  can  waive  the  Vd  point 
limitaUon.  See  propo»ed  Amex  Rule  154.  Comm.  15 
fourth  paragraph. 

"Subject  to  waiver  as  described  in  note.  17 
supra. 


Allowing  the  specialist  to  convert 
percentage  orders  on  destabilizing  ticks, 
however,  creates  a  potential  problem  in 
regard  to  cross  transactions.  This 
proposal  substantially  increases  the 
potential  for  large  ortiers  left  with  the 
specialist  to  displace  other  large  orders 
brought  to  the  Floor  by  members  for 
execution  in  cross  transactions.  In  order 
to  address  this  problem,  the  Amex  has 
proposed  to  preclude  the  specialist  from 
converting  percentage  orders  on  a 
destabilizing  tick  when  a  member  wants 
to  cross  stock,  unless  the  specialist  can 
provide  a  better  price  to  either  side  of 
the  cross  at  or  within  the  V*  point  price 
parameter.  The  specialist,  therefore, 
cannot  interfere  with  the  proposed  cross 
unless  he  is  playing  a  positive  market 
role  by  providing  a  more  advantageous 
price  to  either  the  buyer  or  seller  on  the 
cross.  The  ability  of  ^e  specialist  to 
circumvent  this  limitation  by  effecting  a 
proprietary  trade  that  creates  a  new  last 
sale  price  extending  the  V*  point  price 
parameter,  thereby  allowing  the 
specialist  to  interfere  with  the  proposed 
cross,  would  be  prohibited. 

(ii)  Bettering  the  Market 

The  Exchange  believes  that  "quote 
conversions."  under  appropriate 
circumstances,  will  help  the  specialist  to 
reflect  more  accurately  the  trading 
interest  in  the  market.  The  proposal 
permits  the  specialist  to  convert  a 
percentage  order  on  a  stabilizing  tick  to 
make  a  bid  or  offer  in  such  size  as  he 
deems  appropriate.  The  Exchange 
beheves  that  this  provision  is 
appropriate  because  stabilizing 
transactions  traditionally  are  viewed  as 
being  beneficial  to  the  marketplace. 

Furthermore,  in  order  to  add  size  to  a 
prevailing  bid  or  offer,  the  Amex 
proposal  also  permits  the  specialist  to 
convert  a  percentage  order  on  a 
destabilizing  tick  to  make  a  bid  or  offer 
in  such  size  as  he  deems  appropriate. 
The  Exchange  believes  that  this 
provision  is  appropriate  becaue  it  will 
permit  the  specialist  to  reflect  more 
accurately  market  interest  at  a  price 
which  is  set  by  other  market 
participants. 

Additionally,  the  proposal  permits  the 
specialist  to  convert  a  percentage  order 
on  a  destabilizing  tick  to  make  a  bid  or 
offer  in  such  size  as  he  deems 
appropriate.  (1)  Immediately  following  a 
transaction  where  such  transaction  has 
cleared  the  Floor  of  bids  and  offers  or 
(2)  to  narrow  the  quotation  spread.  In 
these  two  situations,  however,  the 
specialist's  destabilizing  bid  or  offer 
may  not  be  more  than  ■»%  point  awaj 
from  the  last  sale.  Even  though  there 
may  be  times  when  it  would  be 
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appropriate  fo  allow  a  specialist  to 
reflect  large  buying  (selling)  interest  in 
the  market  at  a  price  above  (below)  the 
last  sale,  the  Exchange  has  imposed  this 
V»  point  restriction  so  that  any  price 
movement,  which  is  the  result  of  a 
destabilizing  bid  or  offer,  would  be 
hmited  to  only  the  minimnra  variation  of 
trading  on  the  Exchange. 

Additionally,  as  note  above,  the 
proposal  restricts  a  specialist  from 
effecting  consecutive  or 
contemporaneous  destabilizing  "active" 
conversions  to  participate  in  a  trade  of 
at  least  5,000  shares,  while  also  limiting 
the  specialist's  ability  to  take 
consecutive  destabilizing  actions  that 
would  move  the  stock's  price  in  the 
absence  of  an  established  or  confirmed 
price  level  by  other  market  participants. 

In  this  regard,  when  converting  a 
percentage  order  to  better  the  market, 
the  apecialist  may  not  (1)  Make  an 
active  conversion  to  participate  in  a 
trade  of  at  least  5,000  shares  and  then 
make  a  bid  (offer)  at  a  higher  (lower) 
price;  (2)  make  a  bid  (offer)  at  a  price 
higher  (lower)  than  the  last  sale,  and 
then,  if  a  sale  occrirs  at  the  bid  (offer) 
price,  make  an  active  destabilizing 
conversion;  or  (3)  make  a  bid  (offer) 
higher  (lower)  than  the  last  sale,  and 
then  make  a  higher  Oower)  bid  (offer). 
The  Exchange  believes  that  these  three 
restrictions  strike  an  appropriate 
balance  between  minimizing  the 
spedaUst's  ability  to  convert  percentage 
orders  pouibly  to  unduly  influen^^e 
market  prices  on  the  one  hand,  and 
permitting  the  specialist  to  accurately 
represent  market  interest,  thereby 
strengthening  the  auction  market,  on  the 
other  hand. 

(B)  Proposed  Amendments  to  Amex 
Rule  131 

The  proposal  also  provides  for  a 
revision  of  Amex  rule  131  in  order  to 
expand  the  types  of  percentage  orders 
permitted  to  be  entered  on  the 
Exchange,  thereby  corresponding  to 
those  permitted  at  the  NYSE.  Currently, 
Amex  rule  131  provides  for  straight  limit 
percentage  orders  excJusively.  Pursuant 
to  the  proposal,  a  straight  limit 
percentage  order  would  retain  the 
current  de&oition  of  a  percentage 
order,"  while  last  sale  and  buy  minus — 
sell  plus  percentage  orders  would  be 
added  to  Amex  rule  131.*° 

Pursuant  to  a  last  sale  percentage 
order,  the  elected  portion  of  the  order 
would  be  executable  only  at  the  last 
sale  or  better,  provided  such  price  is  at 


or  better  than  the  limit  price  specified  in 
the  order.  Until  it  is  executed,  the 
elected  portion  of  a  last  sale  percentage 
order  would  remain  on  the  book  at  the 
limit  price  at  which  it  was  elected.  The 
elected  portion  of  a  buy  minus — sell  plus 
percentage  order  would  become  a  limit 
order  executable  only  on  a  stabiUring 
tick.  The  elected  portion  of  such  an 
order  would  be  adjusted  in  price  as  the 
stock  moves,  as  long  as  it  is  able  to  be 
executed  on  the  correct  tick. 

With  respect  to  these  three  types  of 
percentage  orders,  all  volume 
subsequent  to  the  receipt  of  die  order  at 
the  speaaliBt  8  post  would  be  applied  in 
determming  the  elected  portion  of  the 
new  percentage  orders. 

(C)  Other  Amex  Rules  Affected 

The  proposed  rule  change  contains 
three  provisions  designed  to  clarify  the 
apphcation  of  several  other  Exchange 
rules  to  the  specialist's  conversion  of 
percentage  orders.  These  three 
provisions  clarify  the  following:  (i)  The 
specialist  may  be  the  contra  party  to  a 
converted  percentage  order,  but  must 
permit  the  other  party,  in  compliance 
with  Exchange  rule  155.  to  reject  the 
trade;  (ii)  the  specialist  must  remain 
fully  subject  to  Exchange  rules  as  to 
purchases  for  his  own  account  on 
destabilizing  ticks:  and  (iii)  the 
specialist  must  give  priority  to 
conventional  limit  orders  already  on  his 
book  when  converting  percentage 
orders. 

Additionally,  current  Amex  rule  154 
prohibits  a  specialist  who  is  on  parity 
with  one  or  more  percentage  orders  from 
participating  in  a  transaction  for  his 
own  account  in  an  amount  larger  than 
that  received  by  each  percentage  order 
in  the  transaction.*'  The  proposal  would 
make  clear,  however,  that  this 
prohibition  would  not  prevent  a 
specialist  from  participating  for  his  or 
her  own  account  in  an  amount  greater 
than  the  amount  of  any  percentage  order 
when  the  size  specified  in  the 
percentage  order  has  been  satisfied  in 
the  transaction. 

IV.  Commission  Findings 

After  careful  review,  the  Commission 
has  determined,  based  on  the  reasons 
set  forth  below,  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  apphcable  to 


a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  sections 
6(b)(5)  and  11(b)  of  the  Act." 

To  begin,  the  Commission  notes  that  a 
substantially  similar  proposal  submitted 
by  the  NYSE  previously  was 
approved.*^  Consequently,  the 
percentage  order  procedures  proposed 
by  the  Amex  herein  have  been  in  effect 
on  the  Floor  of  the  NYSE  since  their 
approval  by  the  Commission  in  1987. 
The  Commission  carefully  and 
extensively  reviewed  the  NYSE's 
percentage  order  proposal  prior  to  its 
approval.  Given  the  fact  that  the  Amex's 
proposal  is  substantially  similar  to  the 
NYSE's  proposal,'"''  and  thus  its  current 
percentage  order  procedures.**  the 
Commission  believes  that  the  Amex's 
proposal  raises  few  new  regulatory 
issues.  As  discussed  below,  the  Amex 
proposal,  like  the  NYSE's,  adequately 
addresses  any  regulatory  concerns  over 
the  relaxation  of  percentage  order 
restrictions.  The  Amex's  proposal 
includes  limiting  and  protective 
provisions  designed  to  help  ensure  that 
the  proposal's  broadened  conversion 
provisions  will  not  increase  the 
possibility  of  specialist  abuse  of  the 
market.  In  particular,  the  portion  of  the 
proposal  relating  to  block  cross  trades 
provides  for  a  5,000  share  and  V*  point 
restriction  designed  to  ensure  that  such 
a  conversion  is  implemented  only  to 
respond  to  large  contra-side  interest, 
without  disrupting  price  continuity. 
Moreover,  the  restriction  on 
contemporaneous  or  consecutive  trades 
without  securing  Floor  Official  approval 
will  act  as  a  check  against  specialists 
using  this  technique  to  influence  the 
market  by  splitting  conversions  and 
subsequent  executions  among  a  series  of 


"  See  atAe  t.  n^ra. 

"  The  vanoua  type*  of  pvoutate  order*  diHer 
only  in  t«nni  of  exeatUon.  «iid  ool  the  procesi  by 
which  they  are  elected. 


"'  Under  Amex  rule  154,  the  ipecialial  mu3l 
obUu)  the  eiitering  broker*  penniMton  to  t>e on 
parity  w.th  the  percentage  order  Further,  when  a 
specLolut  t*  handling  aum  than  one  percentage 
order,  he  or  «he  may  not  be  on  parity  with  any  such 
order  unlet*  permisaton  has  been  obtained  from  all 
broker*  for  whom  he  or  »he  1*  holding  percentage 
order*  in  the  particular  ilocli. 


>'  15  U.S.C  7ai  and  7ak{h]  (1S88). 

"  See  ooteS.  lupro. 

"  The  Coiiimi»«ion  bebeve*  thai  the  two 
difierenc«8  between  the  Amex  propoaal  and  the 
NYSE  Rulea  (see  note  3,  supra]  are  not 
substantively  material  difierence*.  and  are  justirted 
First,  the  Amex  slated  that  it  proposed  to  require 
Floor  Official  approval,  as  oppoied  to  Floor 
Governor  approval,  due  to  the  hmiled  number  of 
Floor  Governor*  at  the  Amex  (approximately  3  to  4 
Governor*).  The  Amex  believes  ihrft  the  Governors 
would  be  over  burdened  if  required  to  approve  the 
designated  transactions  as  provided  for  under  the 
proposed  procedures  (telephone  conversation 
between  Joseph  Tietjen,  Director.  Rulings 
Department,  Amex  dnd  Laurie  Pelrell,  Staff 
Attorney,  SEC).  Second,  the  Amex  chose  a  5.000 
share  minimum  to  plus  and  minus  destabilizing 
transactions  due  to  the  generally  lower  volume  and 
transaction  sue  which  exists  on  the  Amex  as 
compared  to  that  which  exists  on  the  NYSE. 

"  The  Commiaaion  believe*  that  since  their 
implementation  on  the  trading  Floor,  the  NYSE's 
current  percentage  order  rules  have  proven  effective 
by  providing  the  specialid  with  the  additional 
flexibility  to  handle  and  »ervice  large-aue  order*, 
while  alleviating  ihe  potential  for  market 
manipulation. 


N 
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trades  that,  although  satisfying 
separately  the  Vi  point  requirement,  as  a 
whole  create  a  disruptive  market  trend. 

In  determining  to  approve  the 
proposal,  the  Commission  also  has 
relied  on  the  proposed  provision  which 
permits  the  conversion  of  an  order  for 
the  purpose  of  interacting  with  an 
established  cross  transaction  only  if  the 
specialist  can  provide  a  superior  price  to 
one  side  of  the  cross.  The  Commission 
believes  that  this  provision  will  prevent 
specialists  from  interfering  with  normal 
crossing  procedures,  while  ensuring  that 
the  block  conversion  procedures  will  be 
utilized  solely  for  purposes  of  price 
improvement. 

The  proposal  also  provides  for 
conversions  in  order  to  better  the 
market.  Such  conversions,  however, 
may  only  be  effected  at  or  within  the 
existing  quotation  spread.  The 
Commission  remains  confident  that 
these  limiting  parameters  should  guard 
against  specialist  abuse  of  these 
conversion  procedures.  Furthermore,  the 
Commission  believes  that  the 
cancellation  provision  embodied  in  the 
proposed  bettering  the  market  rule 
(requiring  a  specialist  to  cancel  a 
converted  order  and  revert  it  back  to  a 
percentage  order  if  subsequent  interest 
enters  the  market  and  estabhshes  a 
superior  quote)  should  ensure  that  the 
conversion  procedures  will  not  impede 
the  section  6(b)(5)  requirement  of 
maintaining  a  free  and  open  market, 
while  at  the  same  time  alleviating  the 
potential  for  specialist  manipulation  of 
stock  prices. 

In  addition,  the  proposal's  restriction 
against  consecutive  quotation 
conversions  without  a  "meaningful," 
"intervening"  transaction  should  reduce 
substantially  any  potential  manipulative 
concern.*'  The  restriction  shouM 
prevent  the  specialist  from  causing  a 
rapid  increase  or  decline  in  any 
particular  security  via  quotation 
conversions.  Further,  the  V*  point 
conversion  limitation  in  connection  with 
the  restrictions  on  contemporaneous  or 
consecutive  block  conversions,  as  well 
as  the  restrictions  on  connected  block 
and  quote  conversions,  make  it  difficult 
for  a  specialist  to  use  the  conversion 
mechanism  to  influence  the  price  of  the 
market. 

The  Commission  also  believes  that 
allowing  the  specialist  to  reflect 
unelected  portions  of  percentage  orders 
in  the  quote  should  make  the  quote  more 
representative  of  the  buy  and  sell 
interest  present  in  the  market,  and  may 


net  to  draw  contra-side  interest  into  the 
market  that  otherwise  might  not 
develop.  This  capability  should 
complement  effectively  the  specialist's 
negative  and  affirmative  obligations  in 
the  marketplace.*'  In  this  regard,  the 
necessity  for  specialist  proprietary 
trading  will  be  reduced  to  the  extent 
that  the  conversion  provisions  create  a 
quote  which  is  more  representative  of 
the  actual  market  for  the  security.  The 
conversion  provisions  will,  therefore, 
further  assist  the  specialist  in  his  duly  of 
maintaining  fair  and  orderly  markets, 
consistent  with  section  6(b)(5)  and 
section  11(b)  of  the  Act. 

Further,  the  Commission  believes  that 
the  proposal  also  is  consistent  with  the 
prohibition  in  sectoin  11(b)  of  the  Act 
against  providing  discretion  to  a 
specialist  in  the  handling  of  an  order. 
When  the  Commission  reviewed  the 
NYSE's  proposal  to  extend  the 
percentage  order  conversion  and 
quotation  provisions,  which  is  nearly 
identical  to  Amex's  proposal  being 
considered  herein  [See  note  3,  supra),  it 
expressed  a  concern  as  to  whether  these 
extended  provisions  provide  the 
specialist  with  "discretion"  in  violation 
of  section  11(b).**  Section  11(b)  was 
designed,  in  part,  to  address  potential 
conflicts  of  interest  that  may  arise  as  a 
result  of  the  specialist's  dual  role  as 
agent  and  principal  in  executing  stock 
transactions.  In  particular,  Congress 
intended  to  prevent  specialists  from 
unduly  influencing  market  trends 
through  their  knowledge  of  market 
interest  from  the  specialist's  book  and 
tlieir  handling  of  discretionary  agency 
orders.^'  The  Commission  has  stated 
that,  pursuant  ot  section  11(b),  all  orders 
other  than  market  or  limit  orders  are 
discretionary  and  therefore  cannot  be 
accepted  by  the  specialist, ^°  In  the 
order  approving  the  NYSE's  proposal,^* 
the  Commission  concluded,  and  again 
concludes  with  respect  to  the  Amex 
proposal,  that  it  is  appropriate  to  treat 
percentage  orders,  even  under  the 
revised  procedures,  as  equivalent  to 
limit  orders.  While  the  i\mex  proposal 


••  A*  a  general  matter,  the  Commission  expects 
that  such  an  "independent,"  "meaningful" 
transaction  would  exceed  an  average-sized 
transaction  for  that  security. 


«'  See  17  CFR  240.1lb-l(aH2):  NYSE  Rule  104. 
Generally,  pursuant  to  NYSE  Rule  104,  the  specialist 
shall  effect  purchases  or  sates  of  any  secunty  in 
which  he  is  registered  only  if  such  dealings  are 
reasonably  necessary  to  permit  the  specialist  to 
maintain  a  fair  and  orderly  market. 

"  15  L;.S.C.  78k(b).  Section  11(b)  permiU  a 
specialist  to  accept  only  market  or  limit  order* 

»»See  H.  Rep.  No  1363,  73rd  Cong.  2d  Sess.  22,  S. 
Rep  792.  73d  Cong.  2d  Ses*.  18  (1934). 

">  See.  e.g.  SEC  Special  Study  of  the  Securitie* 
Markets.  H.R.  Doc.  No.  95.  B8th  Cong..  1st  Sess.,  Pan 
2.  72  (1963)  (noting  that  "Section  11(b) .    .  prohibits, 
without  exception,  a  specialist's  effecting  any 
transaction  except  upon  a  market  or  limit  order") 

"  See,  Securities  Exchange  Act  Rel.  No  24505. 
supra  note  3. 


permits  the  specialist  to  employ  his 
judgment  to  a  greater  extent  than  the 
current  percentage  order  requirements, 
the  Commission  still  believes  that  the 
requirements  imposed  on  the  specialist 
when  converting  a  percentage  order  for 
execution  or  quotation  purposes  provide 
sufficiently  stringent  guidelines  to 
ensure  that  the  specialist  only  will 
implement  the  conversion  provisions  in 
a  manner  consistent  with  his  or  her 
market  making  duties  and  section  11(b). 

The  Commission  notes  that  the 
concept  of  a  limit  order  with  conditions 
subsequent  is  not  unique.'*  For 
example,  a  stop  limit  order  is  a  limit 
order  that  is  unexecutable  prior  to  the 
satisfaction  of  a  future  event  (a 
transaction  at  or  better  than  the  stop 
price).  Similarly,  in  the  stop  limit  order 
situation,  as  with  a  percentage  order, 
the  triggering  transaction  can  be 
effected  by  the  specialist  through  a 
proprietary  trade. 

In  sum,  relying  on  the  reasons  set 
forth  above,  the  Commission  remains 
confident  that  the  limitations  and 
conditions  implemented  in  connection 
with  the  ocnversion  provisions  will 
prevent  the  specialist  from  using  the 
conversion  provisions  to  influence  the 
market,  while  providing  him  or  her  with 
increased  opportunities  to  provide  for 
efficient  executions  of  large  institutional 
orders  and  maintain  a  fair  and  orderly 
market, 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(21  of  the  Act."  that  the 
above  mentioned  proposed  rule  change 
be,  and  hereby  is,  approved  for  a  one- 
year  period  ending  on  January  17. 
1992,3* 

For  the  Commission,  by  the  division  of 
Market  Regulation,  pursuant  ot  delegated 
authority," 


"  See  e.g..  NYSE  Rule  13,  which  defines  "limit 
order"  as  "|a)n  order  to  buy  or  sell  a  stated  amount 
of  a  secunty  at  a  specified  pnce  or  al  a  t>elter  price, 
if  obtainable  after  the  order  is  represented  in  the 
Trading  Crowd." 

»»15USC  r88(b)(21(19e8) 

'*  The  Commission  expects  the  Amex  lo  submit  a 
report  detailing  its  expenence  with  the  percentage 
order  pilot  by  October  1"  1991  The  report  should 
at  a  minimum  describe  the  market  surveillance 
procedures  utihzed  by  the  Exchange  in  regard  to 
percentage  order*  In  addition  the  Amex  s  report 
should  discuss  whether  the  new  percentage  order 
rules  being  approved  herein  work  lo  enhance  the 
quality  of  the  Exchange  s  auction  market  and 
whether  the  limiting  pronsions  which  accompany 
the  two  new  conversion  events  work  to  ensure  thai 
the  increased  opportunities  for  conversions  do  not 
come  al  the  cost  of  unduly  influencing  the  market. 
The  Amex  also  should  submit  a  proposed  rule 
change  by  October  1"  1991  requesting  either 
permanent  approval  of  the  proposed  rule  change  or 
an  extension  of  the  pilot  program. 

"  17  CFR  20030-3(8 HI 2)  (1990). 
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CmdoMrtl  Slock  EMlMMfS,  «nc^  OrdM^ 
A^provtaf  Two  Pn^OMd  flute 
Chang—  rteteling  To  Clifclteiwmnt 
and  AdminMratton  of  Mo  ProfidMioy 
Examination 

On  fanoary  !«.  1990.  the  Cincinnati 
Stock  Exchange.  !nc  ("CSE"  or 
"Exchange")  §obnritted  to  the  Secnrities 
and  Exchange  CoamisBion 
("Cominiaaion"  or  "SEC"),  purauant  to 
section  t9(b)  of  the  Secwitie*  Exchange 
Act  of  1«3«  (-Acf  T  '  and  nik  iab-» 
thereunder.*  a  proposed  rule  change 
(File  No.  SR-CSE-90-01)  to  amend 
Article  0.  wction  5.1(b).  arod 
Inteipretation  and  Policy  .01  thereunder, 
of  the  Exchange'*  Ruies  in  order  to 
establiah  iti  own  proficiency 
examination  for  prospective  member*. 
The  proposed  examination  will  be  taken 
as  aa  alternative  to  the  General 
Securities  Representative  ("Series  7"] 
Examination  which  currently  is  required 
to  be  completed  by  all  prospective 
members  prior  to  eligibility  for 
Exchange  membership.'  Subsequent  to 
the  filing  of  CSE-flO-Ol,  on  May  3, 1990. 
the  Exchange  submitted  another,  related 
proposed  njle  change  (File  No.  SR-CSE- 
90-08),  pursuant  to  section  19(b]  under 
the  Act  and  rale  19b-4  tberemder. 
requesting  ConmiastoD  approval  of  the 
actual  proficiency  examination 
propoaad  to  be  administered  by  the 
Exchange. 

The  proposed  rule  changes  were 
noticed  in  Securities  Exchange  Act 
Releaae  Not.  27715  (February  Za  1990). 
55  FR  6a54  (February  27. 1900);  and 
28002  (May  B,  1990).  55  FR  20001  (May 
14, 1990),  respectively.  No  comments 
were  received  on  either  proposal. 

The  CSE  has  devised  its  own 
proficieacy  examiaation  and  has 
proposed  to  adofA  this  examination  into 
its  rules  in  order  to  admioister  it  to 


'  15  U.8.C  7«e0>)  (Tsse?. 

•  17  CPR  J40.1«b-4  (ISSO). 

*  Tht  Exchange  will  contmue  to  require  the 
•ucceMful  completion  ot  the  Series  7  ex<mioatjon 
for  my  pnxpective  member  leelung  to  become  a 
registered  representstlve.  See  discussion  infro.  In 
addition,  uiy  person  who  has  successfufly 
completed  (he  Series  7  examination  will  not  be 
required  to  complete  the  CSE°s  profiaency 
examination. 


prospective  Exchai^e  memoers. 
Currently.  puTsuant  to  Article  I!,  section 
5.1(b)  of  the  CSE's  Rule*  and 
Interpretation  and  Policy  .01  thereunder, 
prior  to  becoming  eligible  for  admittance 
to  the  Exchan^  as  a  member,  a 
prospective  CSE  member  is  required  to 
complete  successfully  the  Series  7 
Examination  which  is  administered  by 
the  National  Association  of  Securities 
Dealers,  hic.  ("NASCT).  The  Series  7 
examination  »  designed  to  evaluate  an 
applicant's  overall  knowledge  of  the 
specific  subject  matter  areas  needed  to 
become  a  registered  representative.* 

The  proposed  rule  change  herein 
reflects  the  CSE's  concern  that  the 
Series  7  examination,  because  it  tests 
primarily  an  apphcanl's  knowledge  of 
general  securities  law,  is  directed  at  the 
qualification  of  registered 
representatives,  not  prospective 
Exchange  members.  In  this  regard,  the 
Exchange  believes  that  the  Series  7 
examination  lacks  adequate  coverage  of 
the  specific  trading  and  regulatory 
responsibilities  attendant  to 
membership  on  the  Exchange.  The  CSE, 
therefore,  has  developed  an  exam 
directed  at  assessing  a  prospective 
member's  ability  to  understand  the 
rights  and  responsibilities  of  Exchange 
membership.  Thus,  while  a  portion  of 
the  CSFs  exam  will  cover  general 
securities  law  as  does  the  Series  7 
examinaticm.  the  CSE's  exam  will  be 
more  narrowly  tailored  to  assess  a 
prospective  member's  requisite 
knowledge  of  specific  Exchange  rules. 
The  Exdiange  believes  that  the  main 
objective  of  its  proficiency  examination 
is  to  guard  against  the  impairment  of 
public  and  member  confidence  in  the 
integrity  of  the  Exchange  and  the 
securities  markets  by  ensuring  that  CSE 
members  have  a  thorough  knowledge  of 
Exchange  rules  and  poHcies. 

II.  Descriptien  of  the  Proposal 

The  CSE  proposes  to  amend  section 
5.1(b)  and  Interpretation  and  Policy  .01 
in  order  to  incorporate  into  its  Rules  the 
development  and  administration  of  a 
proficiency  examination  for  prospective 
member*.  TTie  Exchange  proposes  to 
eliminate  the  current  requirement  for  a 
prospective  member  lo  successfully 
complete  the  Series  7  examination  prior 
to  becoming  eligible  for  admittance  to 
the  CSE  a*  a  member,  and  replace  it 
with  a  requirement  for  such  candidates 
to  successfully  complete  the  proficiency 
examination  developed  and 


ddministercd  by  the  CSE.  The  proposed 
examination  will  allow  the  Exchange  to 
assess  whether  prospective  members 
and  associated  persons  of  members 
have  the  necessary  training,  experience 
and  competence  to  comply  with  the 
Rules  and  policies  of  the  Exchange.* 

in  addition  to  deleting  the  requirement 
for  prospective  member*  to  suocessfuily 
coioplete  the  Series  7  examination  prior 
to  eligibility  for  CSE  membership,  the 
CSE's  proposal  also  would  delete  the 
necess^y  for  these  prospective  members 
to  meet  the  standards  of  training, 
experience  and  competence  required  by 
the  Commission  for  registration  as  a 
broker  or  dealer.*  The  Exchange  deleted 
this  provision  due  to  the  fact  that  the 
Conuni*Bion  no  longer  administers  its 
own  test  of  broker  qualification*.* 
Furthermore,  the  Exchange  proposes  to 
amend  section  5.1  in  order  to  allow  the 
CSE,  npon  vmtten  request  to  accept 
other  standards  as  evidence  of  an 
applicant's  qualifications,  and  to  waive 
the  requirement  for  such  a  proficiency 
examination  in  exceptional  cases  and 
where  good  cause  is  shown.*  According 
to  the  Exchange,  this  proposed  waiver 
provision  is  intended  to  provide  the 
Membership  Committee  with  the  power 
to  excuse  prospective  members  from 
taking  the  proficiency  examination 
when  it  otherwise  can  be  determined 
that  an  appHcant  is  qualified,  and  where 
completitm  of  the  examination  would  be 
redundant  and  needlessly  burdensome. 
The  Exchange  states  that  this  waiver 
would  be  wielded  judiciously  where 
good  cause  is  demonstrated. 

Finally,  it  is  important  to  note  that 
even  though  the  examination,  as 
proposed  in  CS£-9a-0&  tests 
prospective  members  on  rules  specific  to 


*  For  nsmple.  certain  of  the  areas  covered  by  the 
Series  7  examination  Include  the  characteristics  of 
equity  securities,  the  types  of  customer  accounts, 
short  sale  transactions.  dJstnbutTOTis  of  offerings 
and  portfolio  analysis. 


■  As  proposed  the  eiiaminBtioa  oemMa  of  SS 

multiple  choice  questions  and  covers  such  topics  as 
the  requirements  lor  CSE  membership,  the  financial 
responsibilfty  of  members,  the  trathng  of  fTS 
aecurMiea.  member  oontrovernes.  the  filling  of 
orders  aa  the  floor,  tradmg  m  NSTS  and  iistug 
standards. 

•  Pursuant  to  current  section  5.1.  a  natural  person 
or  a  registered  broker  or  dealer  cannot  be  admitted 
as,  or  be  entitled  to  eortttnue  at.  a  CSE  ttwmber  or 
an  associated  person  of  a  CSE  sienber  unless  such 
person  or  eolity  meett  the  aUndards  of  ir&ifling. 
experience,  and  competence  required  by  the 
Commission  for  registration  as  a  broker  or  dealer. 
The  Gommieeion  i«  aotJioriied  to  set  sw*  standards 
under  section  ia(b)(7)  of  Ike  Act.  See  dtscuaeiow 
infra  at  oote  12  oBd  aocompoaying  text 

•  See  letter  from  Kevin  S.  Pogarty.  Vice  Presuient. 
Market  R^ulation,  CSE.  to  Mary  Reveil,  Branch 
Chief.  SEC,  dated  October  28. 1990. 

•  The  profwsed  rule  change  epecificany  atates 
that  advanced  age.  physical  infirmity  or  expenence 
in  fields  ancillary  lo  the  securities  business  will  not 
individually  of  themselves  constitute  sufficient 
grounds  to  waive  a  proficiency  examination.  See 
proposed  Interpretation  and  Policies  Ollb)  under 
proposed  Section  S.l. 
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the  CSE,  as  well  as  general  regulatory 
requirements  set  out  in  the  Act 
proposed  Interpretations  and  Policies 
.01(c)  under  proposed  Section  5.1  makes 
clear  that  the  Exchange  requires  the 
Series  7  examniation  in  qaalif>'ing 
persons  seeking  registration  as  general 
securities  representatives.  To 
summarize,  all  prospective  members 
must  successfully  complete  either  the 
CSE's  own  proficiency  examination  or 
the  Series  7  examination  to  be  qualified 
for  Exchange  membership.  Thus,  those 
prospective  members  seeking  to  become 
registered  representatives  would  take 
the  Series  7  examination  in  lieu  of  the 
CSE's  examination  and  the  requirement 
to  complete  the  CSE's  proficiency 
examination  would  be  waived  for  those 
persons  who  have  suixessfully 
completed  the  Series  7  examination.* 

III.  Commission  Findings 

After  careftil  consideration,  the 
Commission  has  determined  that  the 
CSE's  proposed  rule  change  to  establish 
and  administer  its  own  proficnency 
examination  for  prospective  members  is 
consistent  with  sections  6  '°  and  15  ' ' 
of  the  Act.  In  particular,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  section  6(b)(5)  requirement  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest.  The  examination 
requirement  will  help  lo  ensure  that  only 
those  candidates  with  a  comprehensive 
knowledge  of  the  specific  rules  of  the 
Exchange,  as  well  as  an  understanding 
of  the  relevant  provisions  of  the  Act. 
will  be  eligible  for  CSE  membership.  By 
ensuring  this  requisite  level  of 
knowledge,  the  Exchange  can  remain 
confident  that  its  members  have 
demonstrated  an  acceptable  level  of 
securities  knowledge.  In  addition,  those 
persons  who  sell  securities  to  the  public 
still  are  required  to  successfully 
complete  the  Series  7  examination  prior 
to  effecting  any  such  transactions.  The 
public  investor,  therefore,  remains 
protected  because  those  individuals 
transacting  business  with  the  public 
must  complete  the  comprehensive  Series 
7  examination.  The  Commission  also 
believes  that  the  proposal  is  consistent 
with  section  6(c)(3)  (A)  and  (B)  of  the 
Act,  which  sets  forth  the  basis  upon 
which  a  national  securities  exchange 
may  deny  membership  to,  or  condition 
the  memberhsip  of,  a  registered  broker 
or  dealer,  or  may  bar  a  natural  person 
from  becoming  a  member  or  associated 


with  a  member,  or  condition  the 
membership  of  a  natural  person  or 
association  of  a  natural  person  with  a 
member  of  an  exchange.  By  tailoring  the 
exam  toward  evaluating  the  applicant's 
knowledge  of  specific  Exchange  rules 
and  policies,  the  Exchange  is  confuming 
that  such  applicants  have  the  requisite 
knowledge,  training,  experience,  and 
competenoe  to  be  granted  Exdiange 
membership. 

In  this  regard,  the  Commission  has 
reviewed  carefully  the  format  and 
substantive  areas  tested  on  the 
examination.  In  reviewing  the 
examination,  the  Commission  focused 
on  the  level  of  difficulty  and 
comprehensiveness  of  the  specific 
examination  questions.  After  assessing 
the  depth  of  knowledge  required  to  pass 
the  examination,  the  Commission 
concludes  that  the  examination  should 
sufficiently  reflect  the  requisite 
minimum  knowledge  an  applicant  must 
possess  to  comply  with  CSE  rules  as 
well  as  with  the  pertinent  rules  and 
regulations  of  the  Act. 

Finally,  the  Commission  believes  the 
proposal  is  consistent  with  Section  15  of 
the  Act.  Pursuant  to  section  15(b)(7)  of 
the  Act,  the  Commission  is  granted  the 
authority  to  impose  "operational 
capability"  standards  on  all  registered 
broker-dealers  in  order  to  ensure  that 
they  meet  Commission-imposed 
standards  of  training,  experience,  and 
competence.  To  effectuate  section 
15(b)(7).  however,  the  Commission 
currently  places  upon  the  national 
securities  exchanges  and  the  NASD  the 
obligation  of  developing  and 
administering  the  actual  examinations 
which  ensure  that  brokers  and  dealers 
meet  these  qualifications.** 

Along  this  line,  the  New  York  Stock 
Exchange.  Inc.  ("NYSE")  developed  the 
Series  7  examination,  which 
subsequently  has  been  utihzed  by  the 
various  national  securities  exchanges 
and  the  NASD,  in  order  to  assess  the 
qualifications  of  a  prospective 
member."  The  development  of  the 
Series  7  was  instrumental  in  providing 
uniformity  among  the  national  securities 
exchanges  and  associations  with  regard 
to  assessing  an  applicant's  fitness  to 
become  an  exchange  member.'*  While 


•  Telephutie  converaatitjn  between  Kevin  Fogarty 
and  Mary  Reveil.  Decemljer  28. 1990 
">  15  U.S.C.  78f  [1B881. 
"  15  use.  7Bo  (19881. 


'^  Consistent  with  this  fact  the  CSE  has  proposed 
to  delete  the  portion  of  current  section  5 Kb)  which 
refers  to  examinations  admiontered  by  the 
Commission  See  supra  note  6  and  letter  from  Kevin 
S  Fogarty,  Vice  President.  Market  Regulatioa  CSE. 
lo  Mary  ReveU.  Branch  Chref.  DixTsior  of  Market 
Regulation.  SEC,  dated  October  26. 1990 

"  As  staled  previously,  the  NASD  administers 
the  Senes  7  exammation. 

'*  The  NASD  currently  is  the  only  national 
securities  asaociation. 


the  proposal  being  approved  herein 
deviates  somewhat  from  this  umforraity. 

it  still  is  consistent  with  the  Act. 

First,  many  prospective  CSE  members 
are  members  of  another  SRO.  If. 
pursuant  to  the  exam  requirements  of 
the  other  SRO,  the  prospective  member 
already  has  suct:essfulU  completed  the 
Series  7  exam,  the  prosppctivc  member 
would  not  have  to  lake  the  CSE  exam. 
Second,  prospective  members  desiring 
to  deal  with  public  customers  still  must 
complete  the  Series  7.  Thus,  the  only 
prospective  CSE  members  that  must 
pass  the  CSE's  examination  are  persons 
that  have  no  public  customers  and 
belong  to  no  olher  SRO  Such  persons 
are  analogous  to  most  specialists. 
market  makers,  and  floor  brokers  at 
other  exchanges  who  generally  take 
specialized  exams  developed  by  the 
exchanges  rather  than  the  Senes  7 
exam.  "The  Commission  agrees  with  the 
CSE  that  for  this  limited  group  of 
persons  the  CSE  exam  is  acceptable  and 
that  the  Series  7  exam  is  not  necessary. 

It  is  therefore  ordered,  pursuant  lo 
section  19(b)(2)  of  the  Act  '*  that  the 
proposed  rule  change  is  hereby 
approved. 

For  the  Commission,  by  the  DivisioQ  of 
Market  Regulation,  pursuant  to  delegated 
authority  '• 

Dated;  January  17. 1991. 
Margaret  H.  McFarland. 
Deputy  Secretary 

(FR  Doc.  91-1695  Filed  1-24-91.  8:45  am] 
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Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Co.;  FHing  of 
a  Proposed  Rule  Change  Relating  to 
the  Designation  of  Certatn  Foreign 
Clearing  Entitles  as  Correspondent 
Depositories 

January-  16.  1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ('Act"). 
15  U.S.C.  78sfb)(l).  notice  is  hereby 
given  that  on  )une  13. 1990.  Midwest 
Securities  Trust  Company  {"MSTC  ) 
filed  with  the  Secu.-ities  and  F^change 
Commission  ("Commission")  the 
proposed  rule  change  (SR-MSTC-90-04) 
as  described  in  Items  i,  U.  and  HI  below 
which  ilem^  have  been  prepared  by 
MSTC.  The  Commission  is  publishing 
this  notice  to  soliat  comments  on  the 
proposed  rule  change  from  interested 
parties. 


"  IS  U.SC  78»(b)(2)  (1968). 
'•  17  CFR  20a30-3(aK12J  (19e0|. 
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I.  Self-Re^atory  Orsanization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  following  is  the  text  of  the 
proposed  rule  change  that  would 
designate  West  Canada  Depository 
Trust  Company  ("WCDTC")  and  La 
Societe  Interprofessionnelle  pour  la 
Compensation  des  Valeurs  Mobilieres 
("SICOVAM")  as  Correspondent 
Depositories. 

Under  the  Rules  and  Procedures  of 
Midwest  Securities  Trust  Company 
("MSTC"),  MSTC  may  maintain  accounts 
with  another  Correspondent  Depository 
(Article  I,  Rule  I).  A  Correspondent 
Depository  includes  any  Foreign  Clearing 
Corporation  as  defined  in  Article  8  of  the 
Uniform  Commercial  Code  as  in  effect  in  the 
State  of  Illinois.  (Illinois  UCC  Article  ft-320 
defines  a  foreign  clearing  corporation  as  an 
entity  or  organization  in  the  business  of 
holding  securities  outside  the  US.  and  with 
which  a  registered  clearing  corporation  is 
permitted  by  the  Securities  and  Exchange 
Commission  to  maintain  securities  positions.) 

Pursuant  to  its  rules.  MSTC  hereby 
designates  the  following  Foreign  Clearing 
Corporations  as  Correspondent  Depositories: 

1.  West  Canada  Depository  Trust  Company 
("WCDTC") 

2.  La  Societe  Interprofessionnelle  pour  la 
Compensation  des  Valeurs  Mobilieres 
CSICOVAM'). 

MSTC  originally  intended  in  this  rule 
Tiling  to  designate  a  third  entity,  the 
Canadian  Depository  for  Securities 
("CDS"),  as  a  Correspondent 
Depository.  Because  MSTC's  existing 
link  with  CDS  currently  is  inactive,  and 
because  MSTC  has  not  yet  developed 
concrete  plans  to  operate  with  CDS  as  a 
Correspondent  Depository.  MSTC  has 
withdrawn  those  portions  of  the  filing 
that  relate  to  CDS.' 

II.  Self-Regulatory  Organi  -tion's 
Statement  of  the  Purpose  o    and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  MSTC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  See  letter  from  [effrey  Lewis.  Asiociate 
Countel.  MSTC.  to  Jonathan  Kallmnn.  Assistant 
Director.  CommiMion.  dated  January  11. 1991 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  The  purpose  of  the  proposed  rule 
filing  is  to  formally  designate  WCDTC 
and  SICOVAM  as  permissible  Foreign 
Clearing  Corporations  and 
Correspondent  Depositories  under 
MSTC's  rules.  The  filing  also  describes 
MSTC's  proposed  initial  steps  towards 
the  eventual  development  of  depository 
links  with  these  foreign  clearing 
corporations. 

Background 

The  international  securities  markets 
have  experienced  considerable  growth 
and  development  over  the  past  several 
years.  The  related  increase  in  cross- 
border  trading  and  securities  settlement, 
as  well  as  the  continued  coordination  of 
international  securities  markets,  have 
resulted  in  the  need  for  international 
clearing  corporations  and  depositories 
to  provide  mechanisms  for  the  efficient 
clearance  and  settlement  of 
international  securities  transactions. 
Establishment  of  depository  linkages  in 
the  international  arena  facilitates  the 
book-entry  settlement  of  international 
securities  transactions  and  to  the 
greatest  extent  possible,  eliminates  the 
time-consuming  and  inefficient  physical 
settlement  of  such  transactions. 

In  furtherance  of  the  development  of 
the  book-entry  settlement  of 
international  securities  transactions  and 
the  immobilization  of  underlying 
securities.  MSTC  is  specifically 
designating  WCDTC  and  SICOVAM  as 
Foreign  Clearing  Corporations  with 
which  MSTC  may  maintain  securities 
positions  on  behalf  of  MSTC 
Participants.  The  designation  is  an 
initial  step  towards  the  eventual 
development  of  bilateral  linkages,  i.e.. 
interfaces  between  MSTC  and  these 
designated  foreign  clearing  corporations. 

Under  its  existing  rules,  MSTC  may 
use  the  facilities  of  a  Correspondent 
Depository  to  maintain  securities. 
MSTC's  rules  define  a  'Foreign  Clearing 
Corporation"  as  any  foreign  clearing 
corporation  defined  under  Article  8  of 
the  Illinois  Uniform  Commercial  Code 
( "UCC").  Article  8,  section  320  of  the 
Illinois  UCC  defines  a  "foreign  clearing 
corporation"  as  an  organization  in  the 
business  of  holding  securities  outside 
the  United  States  on  behalf  of  others 
and  with  which  a  registered  clearing 
corporation  is  permitted  by  the 
Securities  and  Exchange  Commission  to 
maintain  securities  positions. 

Description  of  WCDTC  and  SICOVAM 

WCDTC  is  the  successor  to  the 
Vancouver  Stock  Exchange  Service 


Corporation  (VSESC).  VSESC  changed 
its  name  to  West  Canada  Depository 
Trust  Company  and  VSESC's  depository 
functions  were  assumed  by  WCDTC. 
WCDTC  is  a  limited  purpose  trust 
company  incorporated  under  the  British 
Columbia  Trust  Companies  Act  and  is 
subject  to  regulation  by  the  British 
Columbia  Superintendent  of  Financial 
Institutions.  WCDTC  is  wholly  owned 
by  the  Vancouver  Stock  Exchange 
(VSE).  (VSE),  also  located  in  Vancouver. 
British  Columbia,  was  incorporated  in 
1907  by  a  Special  Act  of  the  British 
Columbia  legislature  and  is  subject  to 
the  authority  of  the  British  Columbia 
Superintendent  of  Brokers. 

SICOVAM  is  the  official  depository 
for  French-issued  securities.  SICOVAM 
maintains  its  principal  place  of  business 
in  Paris.  France.  As  a  major  part  of  its 
functions,  SICOVAM  also  acts  as  the 
depository  for  shares  of  companies 
listed  on  the  Paris  Bourse.  SICOVAM 
was  established  pursuant  to  a  French 
Decree  of  1949  to  provide  securities 
clearing  services  for  French  participants. 
Pursuant  to  a  1983  French  decree,  all 
securities  issued  in  France  and  governed 
by  French  legislation  were 
dematerialized  (without  certificates)  and 
SICOVAM  was  authorized  to  provide 
depository  services  to  depositors  of 
securities  accounts,  as  defined  by 
French  law. 

Current  Activity  in  the  Existing  Links 

MSTC  currently  maintains  linkages 
with  WCDTC  and  SICOVAM  under  the 
terms  of  no-action  letters  issued  by  the 
Commission's  Division  of  Market 
Regulation.*  Those  letters  generally 
provide  that  the  staff  will  not 
recommend  that  the  Commission  initiate 
enforcement  action  if  those  foreign 
clearing  corporations  and  MSTC  engage 
in  the  described  activity  and  those 
foreign  clearing  corporations  do  not 
register  as  clearing  agencies  in  the 
United  States. 

Under  its  existing  link.  WCDTC 
settles  securities  transactions  and 
maintains  securities  positions  on  behalf 
of  its  participants  through  accounts 
maintained  at  MSTC.  WCDTC  is  a 
Participant  of  MSTC  and  is  liable  as 
principal  for  transactions  processed 
through  the  link.  WCDTC  is  also  subject 
to  MSTC's  rules  as  they  relate  to 
transactions  processed  through  the  link. 
VSE  has  guaranteed  WCDTC's 
obligations  and  liabilities  to  MSTC. 


«  See  letter  from  Jonathan  Kallman.  Assistant 
Director.  Commission,  to  Michael  Wise.  Associate 
Counsel.  MSTC  dated  September  12, 1985.  and 
letter  from  Jonathan  Kallman.  Assistant  Director. 
Commission,  to  Jeffrey  E.  '^wis.  Associate  Couns.-!. 
MSTC.  dated  July  22. 1987 
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SICOVAM  also  is  a  Participant  of 
MSTC  and  operates  an  omnibus  account 
at  MSTC  in  which  it  safekeeps  U.S. 
securities  on  behalf  of  SICOVAM 
participants.  SICOVAM  may  receive  or 
deliver  securities  by  book-entry  without 
payment  between  SICOVAM,  on  behalf 
of  its  Participants,  and  U.S  broker- 
dealers,  banks  and  other  financial 
institutions.  SICOVAM  contributes  to 
MSTCs  Participants*  Fund  and.  except 
for  certain  modifications,  is  subject  to 
MSTC's  rules.  Until  the  existing  link  is 
expanded  to  include  book-entry 
movements  for  value,  SICOVAJM's 
Participants'  Fund  contributions  may  be 
used  only  for  losses  or  liabilities  arising 
from  the  link. 

All  activity  in  the  WCDTC  and 
SICOVAM  links  is  subject  to  MSTC's 
standard  surveillance  rules  and 
procedures.  Both  organizations  provide 
MSTC  with  periodic  financial 
statements  and  allow  MSTC  to  consult 
with  such  organizations'  internal  and 
outside  auditors  regarding  their 
financial  condition,  internal  accounting 
controls  and  safeguards.  In  addition, 
WCDTC  and  SICOVAM  are  subject  to 
all  of  MSTC's  risk  reduction 
mechanisms,  including  the  authority  to 
demand  further  assurances  of  financial 
stability  and  operational  capability. 

Proposed  Activities  Subject  to  tbe 
Present  Filing 

Although  MSTC  intends  eventually  to 
estabhsh  a  complete  depositor}' 
interface  arrangement  with  WCDTC  and 
SICOVAM,  this  present  rule  filing  is 
limited  to  the  proposed  activity 
discussed  below. 

WCDTC:  MSTC  shall  designate 
WCDTC  as  a  Depository  Satellite  for 
MSTC-Eligible  securities.  (Eligible 
securities  are  those  securities  eligible  for 
deposit  at  MSTC.)  Under  MSTC's  rules 
and  procedures,  a  Depository  Satellite  is 
a  clearing  corporation  or  custodian  bank 
which  receives  from  or  releases  to 
Participants  securities  and  forwards  or 
receives  securities  from  MSTC. 

WCDTC  will  act  as  MSTC's  non- 
exclusive agent  and  custodian  in 
receiving  securities  deposited  by  MSTC 
Participants  or  WCDTC-sponsored 
Participants  under  the  existing  link  for 
crediting  to  their  respective  accounts. 
WCDTC  will  forward  Eligible  Canadian- 
issued  securities  to  the  appropriate 
transfer  agent  in  Canada  for  re- 
registration  in  MSTC's  nominee  name 
and  thereafter  arrange  for  the  delivery 
of  such  re-registered  securities  to  MSTC. 
WCDTC  will  forward  Eligible  U.S.- 
issued  securities  directly  to  MSTC  on 
tne  same  day  as  receipt  and  MSTC  will 
arr-'nge  for  ^e  re-registration  itst'.i 


WCDTC  also  will  serve  as  MSTC's 
non-exdusive  a^ent  for  the  facilitation 
and  transfer  of  Canadian-issued 
securities  received  from  Participants 
directly  by  MSTC  and  will  forward  such 
securities  for  re-registration  in  MSTCs 
nominee  name.  "WCDTC  will  submit  and 
receive  Canadian-issued  securities  to 
and  from  Canadian  transfer  a^ent 
verify  transfer  status,  and  arrange  for 
the  return  of  securities  to  MSTC 

As  is  the  case  with  all  MSTC 
Depository  Satellites.  WCDTC  is 
prohibited  for  maintainiitg  any  hen  of 
securities  held  on  MSTC's  behalf,  and 
WCDTC  must  maintain  adequate 
insurance  coverage  with  respect  to  any 
Eligible  Securities  within  its  custody. 

SICOVAM:  MSTC  shall  designate 
SICOVAM  as  a  Correspondent 
Depository  for  French-issued  book-entry 
only  securities.  These  French  securities 
are  eligible  for  deposit  at  SICOVAM 
and  are  not  available  in  certificated 
form.  MSTC  will  maintain  at  SICOVAM 
an  omnibus  account  for  the  safekeeping 
and  custody  of  "fully-paid"  French- 
eligible  securities.  MSTC,  on  behalf  of 
its  Participants,  will  also  receive  and 
deliver  securities  to  or  from  the  account 
by  book-entry  without  payment  or 
related  money  changes. 

SICOVAM  will  provide  MSTC  with 
daily  balance  reports  indicating  receipts 
and  deliveries  of  securities  and  will 
credit  MSTC's  designated  bank  account 
with  dividend,  interest  or  redemption 
payments.  SICOVAM  also  will  obtain 
from  French  issuers  information 
concerning  corporate  actions,  including 
redemptions,  reorganizations,  and 
tender  offers,  and  notify  MSTC  in 
English  of  the  terms  and  settlement 
dates  of  such  corporate  actions.  Upon 
request,  MSTC  also  may  provide  French 
issuers  with  Beneficial  Holdings  reports 
indicating  MSTC  Participants'  holdings 
and  allow  such  issuers  to  communicate 
directly  with  Participants.  SICOVAM 
also  will  provide  MSTC  with 
appropriate  evidence  of  insurance  and 
allow  the  cooperation  and  coordination 
of  one  another's  internal  and  external 
auditors.  To  date.  SICOVAM  has 
established  links  with  depositor}' 
organizations  in  over  15  foreign  centers. 
including,  among  others,  Luxembourg. 
Belgium.  West  Germany,  Japan,  the 
Netherlands,  Switzerland,  and  the 
United  Kingdom. 

(2)  The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act,  in  that  it 
promotes  the  efficnent  clearance  and 
settlement  ot  securities  transactions. 


(B)  Self-Regulatory  Organizatmn  $ 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purpose  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Although  MSTC  has  informally 
discussed  the  proposed  rule  change  with 
several  Participants.  MSTC  has  not 
sought  or  received  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectivene&s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  da}-*  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropnate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  charige 
should  be  disapproved. 

TV.  Solicitation  of  Comments 

Interested  parties  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregouig. 
Persons  making  written  submissions 
should  file  six  copies  thereof  widi  tbe 
Secretary.  Securities  and  Exchange 
Commissioa  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissioa  ail  subsequent  amendments, 
all  written  statements  will  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  wiU  be  available  for 
inspection  and  oopjing  in  the 
Commission's  Put)lic  Reference  Section 
at  the  address  noted  abo\'e. 

Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
MSTC"s  prinnpal  office  All  submissions 
should  refer  to  File  No.  SR-MSTC-90-04 
and  should  be  submitted  by  February  15, 
i9s: 
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For  the  CommiMion.  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority. 

M«tsant  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc  91-1807  Filed  1-24-91;  8:45  am] 
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(R«L  Mo.  34-2t7«3;  FM*  Mo.  SR-K  KSD-90- 

56] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Assodatton  of  Securities  Deslers,  Inc. 
Rslating  To  Dtadoaure  of  Deferred 
Sales  Charges 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  October  18, 1990,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  S«lf  Regiilatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  has  proposed  to  amend 
Article  III,  section  26  of  the  NASD  Rules 
of  Fair  Practice  by  adding  new 
paragraph  (n)  which  would  require 
members  selling  investment  company 
shares  to  disclose  the  existence  of 
deferred  sales  charges  on  the  front  of 
the  confirmation  sent  to  the  customer  at 
the  time  the  shares  are  purchased  by  the 
customer,  by  the  inclusion  of  the 
following  sentence:  "On  selling  your 
shares,  you  may  pay  a  sales  charge.  For 
the  charge  and  other  fees,  see  the 
prospectus." 

II.  Self  Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  April  1989,  the  NASD  published 
Notice  to  Members  89-35  advising 
members  that  it  would  be  a  violation  of 
the  NASD  Rules  of  Fair  Practice  for  a 
registered  representative  to  state  or 
imply  to  a  prospective  investor  that  an 
investment  company  with  a  contingent 
deferred  sales  charge  is  a  "no  load 
fund."  The  notice  resulted  from  a 
number  of  complaints  received  by  the 
NASD  from  mvestors  who  claimed  they 
were  unaware  of  the  existence  of  a  sales 
charge  on  redemption  and  that  they  had 
been  advised  that  the  companies  were 
"no  load"  or  "no  initial  load"  funds. 
In  that  notice,  the  NASD  indicated 
that  a  contingent  deferred  sales  load  is  a 
sales  load  that  is  charged  on  redemption 
on  a  declining-percentage  basis 
annually  and  is  usually  reduced  to  zero 
percent  by  the  sixth  or  seventh  year  of 
share  ownership.  The  NASD  stated  that 
to  assert  that  a  mutual  fund  with  a 
contingent  deferred  sales  load  is  a  "no 
load"  fund  is  an  unacceptable 
misrepresentation  and  that  to  state  that 
there  is  "no  initial  load"  without 
explanation  of  the  nature  of  the 
contingent  deferred  sales  load  is  an 
omission  of  material  information. 

The  NASD  believes  that  it  is  the 
responsibility  of  all  members  and  their 
registered  representatives  to  ensure  that 
prospective  investors  understand  the 
nature  of  the  various  charges  made  by 
mutual  funds  to  defray  sales  and  sales 
promotion  expenses,  regardless  of 
whether  they  are  deducted  from  an 
investor's  initial  purchase  payment, 
charged  on  redemption  or  levied  against 
the  net  assets  of  the  fund.  The  NASD 
also  believes  that  disclosure  on 
confirmations  of  the  possibility  of  a 
deferred  sales  charge  on  redemption 
would  help  to  alert  prospective 
investors  to  the  existence  of  such 
charges  before  they  have  paid  for  the 
shares.  Many  investors  apparently  do 
not  study  the  prospectus  thoroughly 
before  making  a  purchase  of  investment 
company  shares  and  often  rely  on  the 
oral  representations  of  a  registered 
representative.  Thus,  through 
inadvertence  or  design,  they  may  not  be 
aware  of  the  possibility  of  a  sales 
charge  on  redemption. 

Because  of  the  continuing  potential  for 
investors  to  be  unaware  of  deferred 
sales  charges,  the  NASD  remains 
concerned  that  reliance  on  disclosures 
of  sales  loads  in  prospectuses  may  not 
be  sufficient  to  alert  investors  to  the 
existence  of  a  deferred  sales  charge  at 
the  time  of  the  purchase.  Therefore,  the 


NASD  is  proposing  to  amend  section  26 
to  add  new  paragraph  (n)  that  would 
require  that  a  short,  simple  disclosure 
statement  be  included  on  all 
confirmations  for  investment  company 
shares  that  impose  a  deferred  sales 
charge  on  redemption. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act  which  requires  that  the  rules  of  the 
Association  be  designed  to  promote  just 
and  equitable  principles  of  trade  and.  in 
general,  to  protect  investors  and  the 
public  interest,  inasmuch  as  the 
proposed  rule  change  is  designed  to 
ensure  that  clients  of  the  investment 
companies  are  full  informed  at  the  time 
of  the  purchase  of  any  deferred  sales 
charges. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  for  appropriate  in  futherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

In  Notice  to  Membe.-^  89-77 
(December  1989)  the  NASD  distributed 
for  comment  a  proposed  amendment  to 
Article  III.  section  12  of  the  NASD  Rules 
of  Fair  Practice  that  would  have 
required  disclosure  on  confirmations 
when  investment  company  shares  were 
subject  to  a  deferred  sales  charge  on 
redemption.  The  NASD  received  22 
comment  letters  in  response  to  that 
notice. 

Out  of  22  commentators,  six  were 
opposed  to  the  amendment.  Four  others 
expressed  opposition  to  the  amendment 
if  it  was  intended  to  apply  to  the  sale  of 
variable  contracts.  Nine  were  in  favor  of 
the  amendment,  with  four  of  them 
offering  comments.  One  commentator 
expressed  qualified  approval  and  two 
did  not  express  an  opinion.  After 
reviewing  the  comments  the  NASD 
adopted  several  changes  to  the  original 
proposal. 

The  proposal  in  Notice  to  Members 
89-77  would  have  involved  an 
amendment  to  section  12  of  the  NASD 
Rules  of  Fair  Practice,  which  is  a 
confirmation  rule  of  general  application 
to  the  sale  of  securities  by  NASD 
members.  A  number  of  commentators 
suggested  that,  since  most  separate 
accounts  of  insurance  companies  issuing 
variable  contracts  (variable  annuities 
and  variable  life  insurance)  are 
registered  with  the  SEC  under  the 
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provisions  of  the  Investment  Company 
Act  of  1940;  the  NASD  should  clarify 
that  the  proposed  amendment  to  section 
12  was  not  intended  to  apply  to  variable 
contracts.  The  NASD  decided  that,  to 
avoid  uncertainty  about  the  scope  of  the 
new  requirement,  the  proposal  should  be 
made  a  part  of  Article  III.  section  26  of 
the  NASD  Rules  of  Fair  Practice  rather 
than  an  amendment  to  section  12. 
Section  26  relates  solely  to  investment 
companies  and  specifically  exempts 
variable  contracts  from  its  provisions. 

Two  commentators  who  were 
generally  in  favor  of  the  proposal  asked 
for  clarification  that  the  rule  not  be 
interpreted  to  apply  to  fees  charged  for 
specific  redemption  services  or  dividend 
or  distribution  reinvestment  plans.  The 
NASD  does  not  believe  that  a  change  in 
the  proposed  rule  is  necessary  in  order 
to  address  this  concern.  Sales  loads  are 
specifically  defined  in  the  Investment 
Company  Act  '  and.  therefore,  any  fees 
which  do  not  fall  within  the  definition  of 
a  sales  load  are  not  within  the  scope  of 
the  rule  proposal.  One  of  these  two 
commentators  also  asked  for  a 
clarification  that  the  proposed 
amendment  would  not  apply  to 
automatic  dividend  or  distribution 
reinvestment  plans.  Automatic  dividend 
or  distribution  reinvestment  plans  are 
exempt  from  the  confirmation 
requirements,  therefore,  this  proposed 
rule  change  would  not  apply  to  such 
plans  because  there  would  be  no 
confirmation  on  which  the  required 
disclosure  could  be  made. 

Some  of  the  commentators  who 
opposed  the  proposal  believe  that 
current  disclosure  requirements  in 
prospectuses  and  sales  literature  are 
adequate,  while  others  thought  that 
more  prominent  disclosure  of  a  deferred 
sales  charge  should  be  made  in 
prospectuses.  Still  other  commentators 
believe  that  the  proper  place  for 
disclosure  is  in  the  prospectus  and  not 
in  a  confirmation.  Several  of  these 
commentators  urged  that  rigorous 
enforcement  of  existing  prohibitions 
against  misrepresentations  to  customers 


'  Sales  load  means  the  difference  between  the 
price  of  a  aecurity  to  the  public  and  that  portion  of 
the  proceeds  from  its  sale  which  is  received  and 
invested  or  held  for  mvestmeni  by  the  issuer  (or  in 
the  case  of  a  unit  investment  trust,  by  the  depositor 
or  trustee),  less  any  portion  of  such  difference 
deducted  for  trustees  or  custodian's  fees,  insurance 
premiums,  issue  taxes,  or  administrative  expenses 
or  fees  which  are  not  properly  chargeable  to  sales 
or  promotional  activities.  In  the  case  of  a  periodic 
payment  plan  certificate,  "sales  toad"  includes  the 
sales  load  on  any  investment  company  securities  in 
which  the  payments  made  on  such  certificate  are 
invested,  as  well  as  the  sales  load  on  the  certificate 
Itself  Investment  Company  Act  of  194a  15  U.S.C. 
80a-2(a)[3S). 


would  be  sufficient  to  address  the 
problem. 

The  NASD  agrees  that  the  proper 
place  for  most  disclosures  is  the 
prospectus,  but  it  regards  the  current 
proposal  as  an  additional  safeguard  so 
that  investors  will  be  alerted  to  the 
presence  of  a  deferred  sales  charge.  The 
NASD  also  notes  that  customers  may 
only  become  aware  of  a  deferred  sales 
charge  several  years  after  their 
purchase,  usually  at  the  time  of  sale, 
when  their  recollection  of  the 
representations  of  their  brokers  is  dim 
or  nonexistent.  As  a  result,  disciplinary 
actions  for  misrepresentations  made  in 
the  original  sale  would  be  problematic. 
The  NASD  believes  that  the  immediate 
disclosure  required  under  this  proposal 
provides  greater  protection  for  investors 
than  does  the  deterrent  value  of 
potential  disciplinary  action  years  after 
the  fact. 

Some  commentators,  both  in  favor 
and  opposed,  asked  for  more  extensive, 
less  extensive,  or  merely  different 
disclosure  language.  Some  requested 
that  members  be  permitted  to  draft  their 
owTi  legend.  The  NASD  does  not  agree 
that  the  opposed  disclosure  language 
should  be  expanded  or  that  members 
should  be  permitted  to  develop  their 
own  disclosure  legend.  Space  on 
confirmations  is  limited  and,  in  the 
NASD's  view,  the  proposed  legend  is 
clear,  concise,  and  will  be  readily 
understood  by  investors.  Indeed,  two 
commentators,  while  expressing  support 
for  the  proposal,  argued  for  more 
concise  disclosure  language  in  order  to 
accommodate  certain  programming 
limitations  in  their  confirmation  printing 
systems.  The  NASD  is  of  the  opinion 
that,  in  a  disclosure  of  this  type,  there  is 
great  merit  in  uniformity  and  that  the 
disclosure  as  presently  set  forth  is  the 
minimum  necessary  to  adequately  carry 
out  the  intent  of  the  proposed  rule.  The 
NASD,  therefore,  does  not  believe  that 
any  further  changes  to  the  rule  proposal 
are  required  based  on  the  concerns  of 
the  commentators.  None  of  the 
commentators  requesting  more  concise 
language  provided  evidence  that  the 
change  mandated  by  the  proposed  rule 
change  could  not  be  accomplished  or 
that  the  burdens  imposed  by  the 
proposed  rule  change  were  excessive  in 
relation  to  the  customer  protection 
goals.  Finally,  the  NASD  concluded  that 
the  proposed  disclosure  legend  should 
be  required  to  be  placed  on  the  front  of 
a  confirmation  to  ensure  that  the 
disclosure  is  highly  visible  to  a 
prospective  investor. 

Some  of  the  comments  in  opposition 
suggested  that  if  there  is  a  problem 
regarding  inadequate  disclosure,  the 


solution  should  be  to  require  different  or 
more  complete  disclosure  of  sales 
charges  in  the  fund  prospectuses.  Some 
commentators  also  suggested  that 
disclosure  of  sales  loads  be  printed  in 
red  on  the  cover  of  prospectuses.  Still 
other  commentators  stated  that 
improved  communications  by  registered 
representatives  to  customers  would 
improve  disclosure  without  the  burdens 
imposed  by  the  proposed  rule.  The 
NASD  has  considered  various  solutions 
to  the  disclosure  issue,  including  those 
proposed  by  the  commentators.  More 
complete  or  product-specific  disclosure 
would  conflict  with  the  goal  of 
simplicity  and  clarity  desired  for  the 
disclosure,  in  addition  to  making  more 
extensive  language  harder  to  include  on 
confirmations  where  space  is  already  at 
a  premium.  Additional  disclosure  on  the 
cover  of  the  prospectus,  or  in  broker- 
customer  communications,  while 
desirable,  does  not  assure  the 
consistency  of  notice  to  the  customer 
that  the  proposed  rule  change  would 
provide.  In  addition,  the  NASD  does  not 
believe  that  the  burdens  imposed  by  the 
proposed  requirement  outweigh  the 
benefit  to  be  gained  by  greater  customer 
awareness  of  deferred  sales  charges. 

Finally,  one  commentator,  while 
generally  in  favor  of  the  proposal,  noted 
that  the  disclosure  on  the  confirmation 
would  not  occtir  prior  to  the  customer 
purchase  and.  therefore,  the  disclosure 
would  have  no  affect  on  a  customer's 
decision  to  purchase.  The  NASD  notes 
that  any  misrepresentation  or  failure  to 
disclose  a  material  fact,  such  as  a 
deferred  sales  load,  is  actionable  under 
the  anti-fraud  provisions  of  the  federal 
securities  laws.  The  notice  of  deferred 
sales  charges,  while  not  coming  before 
the  purchase,  would  provide  a  customer 
with  notice  of  an  actionable 
misrepresentation  or  omission  in  a 
timely  fashion  and  allow  the  customer 
to  pursue  appropriate  remedies  before 
the  statute  of  hmitations  or  laches  bar 
any  action. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 
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fi.  Institute  proceedings  to  deteraiine 
whether  the  proposed  rule  change 
■houkl  be  diaapproved. 

[V.  Sofidtatian  of  Cominent 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
particular,  the  Commission  requests 
comments  as  to  whether  a  similar 
amendment  to  section  12  of  the  NASD 
Rules  of  Fair  Practice  should  be  made  to 
specifically  include  variable  contracts. 
"Hie  Commission  will  review  such 
comments  to  determine  whether  the 
NASD  should  propose  a  rule  requiring 
similar  disclosure  in  confumations  for 
variable  contracts.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
cornmunications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U  S.C.  552,  will  be  available  for 
invpection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  15. 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pnrsaant  to  delegated 
authority.  17  CFR  2O0.M-3{a]{\2:\. 

Daled:  lanuary  17,  IWl. 
Mai«««<  H.  McFai4aiid. 
Deputy  Secretary. 
[FR  Doc.  gi-1896  Filed  1-24-91;  8:45  am] 
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[Rel.  No.  34-28796;  FN*  No.  SR-OCC--91-01  ] 

Self-Reguistory  Orgsntzalions;  the 
Opttofw  Ctoartng  Corporation;  flHno 
and  Immediate  EffeoHvenaaa  of 
Proposed  Rule  Change  Relating  to 
Consolidation  of  Bs  Membership  and 
Margin  Commlltees 

January  17, 1901. 

Pursuant  to  section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  ^naa^y  7, 1991.  the 
Options  Clearing  Corporation  ("OCC") 
filed  with  the  Securities  and  Exchange 
Comminion  ("Commission")  the 
proposed  rule  change  as  descrilied  in 


Items  I II,  and  111  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-R«guktory  Organizatian's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

OCC  filed  the  proposed  rule  change  to 
conform  certain  OCC  by-laws  and  rules 
to  reflect  OCC's  consolidation  of  its 
membership  and  margin  committees.' 

II.  S«tf-ReguUtofy  OrganiMtions 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  OCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpoee  of  and 
Statutory  Baeis  for.  the  Proposed  Rule 
Change 

The  purpose  of  this  rule  change  is  to 
conform  certain  OCC  by-laws  and  rules 
to  File  No.  SR-OCC-89-11,  filed  August 
18, 1989,  which  became  effective  on 
filing  with  the  Commission.  That  filing 
consolidated  OCC's  membership  and 
margin  committees  of  the  board  of 
directors  into  a  single  body,  the 
"Membership/Margin  Committee."  To 
reflect  that  consolidation,  this  filing 
amends  certain  by-laws  and  rules 
which,  due  to  an  oversight,  were  emitted 
from  File  No.  SR-OCC-89-11. 

OCC  beheves  that  the  proposed  rule 
change  is  consistent  with  section 
17A(bK3)(F]  of  the  Act  in  that  the 
proposed  rule  change  is  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 


'  See,  Becurifies  Exchange  Act  Rel.  No.  27211 
(September  1, 1089).  54  FS  37856. 


C  Self'Regulatory  Organization 's 
Statement  on  Comments  on  the 
Propoeed  Rule  Change  Received  From 
Members,  Participants  or  Other 

Comments  were  not  and  are  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Comnrission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  rule  19b-4  because  the 
proposed  rule  change  is  concerned 
solely  with  the  administration  of  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  SoUcitatioQ  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW„ 
Washington,  DC  20S49.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-91-m  and 
should  be  submitted  by  February  15, 
1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariaod, 
Deputy  Secretary. 
(FF  Doc.  ^-ie91  Filed  l-24-«1;  8:45  am] 
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[Ret.  No.  34-28797:  Rl«  No.  SR-PTC-90-101 

Self-Regulatory  Organizations; 
PartlclpanU  Trust  Co.;  Notice  of  Filing 
and  Order  Granting  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  tiie  Rebate  of  Fees 

January  17, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  December  28. 1990,  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SeIf-Regulator>'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PTC's  Board  of  Directors  adopted  a 
resolution  with  respect  to  the  rebate  of 
fees  on  December  19, 1990.  Below  is  the 
text  of  that  resolution. 

Whereas,  this  corporation  adopted  a  policy 
at  the  time  of  its  organization,  as  evidenced 
by  its  Offering  Statement  relating  to  the  sale 
of  shares  of  its  capital  stock,  to  rebate  excess 
fees  to  its  Participants:  and 

Whereas,  at  the  meeting  of  this  Board  on 
September  26, 1990,  this  Board  confirmed  its 
policy  of  rebating  fees  to  Participants  based 
upon  the  Corporation's  earnings,  financial 
needs  and  the  desirability  of  paying 
dividends; 

Whereas,  this  Board  approved  a  Rule 
change  setting  forth  said  policy  which  Rule 
change  has  been  filed  with,  and  approved, 
by.  the  Securities  and  Exchange  Commission; 
and 

Whereas,  the  Board  has  reviewed  the 
Corporation's  1990  actual  and  expected  net 
earnings  as  of  this  date,  the  Corporation's 
financial  nef'ds  based  upon  management's 
forecasts  of  expected  earnings  and  plans  for 
capital  expenditures,  and  the  desirability  of 
paying  dividends  at  this  point: 

Now,  Therefore,  be  it 

Resolved,  that,  subject  to  being  advised 
that  the  Securities  and  Exchange 
Commission,  the  Federal  Reser\e  System  and 
the  New  York  State  Banking  Department 
have  no  objection,  this  Board  hereby  declares 
a  rebate  to  each  Participant  which  is  such  at 
the  time  of  the  meeting  of  this  Board  in 
December  1990,  or  if  there  is  no  such  meeting, 
which  was  such  as  of  this  date,  of  such 
percentage  of  each  Participant's  total  fees, 
but  not  interest  or  penalties,  paid  to  PTC  in 
1990  to  and  including  December  31. 1990  that 
will  result  in  PTC's  having  year-end  1990 
total  ra  lital  (including  stockholders  equity. 


paid  in  capital  and  retained  earnings)  of  $15 
million. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


In  its  filing  with  the  Commission.  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  Item  IV  below.  PTC  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

.4.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose — The  purpose  of  this 
proposed  rule  change  is  to  take  action 
under  PTC's  policy  with  respect  to  the 
rebate  of  fees  to  its  participants.  The 
rebate  policy,  as  adopted  by  PTC's 
board  of  directors,  was  approved  by  the 
Commission  on  December  4, 1990.' 

(b)  Basis— VTC  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act  and,  specifically, 
with  section  17A(b)(3)(A).  Section 
17A(b)(3)(A)  requires,  among  other 
things,  a  clearing  agency  be  organized 
and  have  the  capacity  to  be  able  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds  for 
which  it  is  responsible.  PTC  believes 
that  the  proposed  rule  change  is 
consistent  with  these  requirements  since 
PTC  will  continue  to  have  sufficient 
capital,  after  the  rebate  of  fees,  to 
satisfy  the  requirements  of  section  17A 
of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competitio. 

PTC  does  not  perceive  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 


proposed  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


'  See.  Securiiie»  Exchange  Act  Rel.  No  286- 
(December  4.  1990).  55  FR  S136r. 


The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  rule  19b-4  because  the 
proposed  rule  change  establishes  or 
changes  a  due.  fee,  or  other  charge 
imposed  by  the  self-regulator>' 
organization.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise,  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N'W.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PTC.  All 
submissions  should  refer  to  file  number 
SR-PTC-90-10  and  should  be  submitted 
byFebruarj'15, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authonty. 

Margaret  H.  McFariand, 
Deputy  Secretary 

|FR  Doc.  91-1692  Filed  1-24-91;  8:45  am] 
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DEPAHniEIIT  OF  TfUHSroBTATIOli 
Federal  AvialiOM  AdmMetration 
(AC  Na  121-22A] 

Propoeed  Advtoory  Ctrcutar  on 
Maintenance  Kevtew  Board  (MRB). 

AOCNCy:  Notice  of  availability  of 
propoaad  Advisory  Circular  (AC),  and 
request  for  commectg. 

summary:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  Advisory  Circular  (AC] 
pertaining  to  MRB.  This  notice  is 
necessary  to  give  all  interested  persons 
an  opportunity  to  present  their  views  on 
the  proposed  AC.  The  proposed  AC  is 
intended  to  provide  information  and 


guidelines  which  may  be  used  in  the 

development  and  approval  of  initial 
maintenance/inspection  requirements 
for  air  earner  transport  category 
aircraft.  These  requirements  are 
developed  by  the  Industry  Steering 
Committee  (ISC)  and  approved  by  the 
MRB.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  before  issuing  the 
final  AC. 

DATES:  Comments  must  be  received  on 
or  before  March  26,  1991. 
A00RCS8ES:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration, 
.Aircraft  Maintenance  Division 
(.•\ttention.  Af'S-3301.  800  Independence 
.Avenue.  SW,  Washington.  DC  20591. 


CommeirtB  may  be  inspected  at  the 

above  address  between  8  a.m.  and  5 
p.m.  weekdays,  except  Federal  holidays. 

FOR  RIRTHM  MRORMATiON  OONTACT. 

Mr.  Otto  E  Schocnholzer.  AFS-330B,  at 
the  above  address,  telephone:  (202)  267- 
a792  (8:30  a.m.  to  5  p.m.  est). 

SUPPlfMENTARY  INFORMATION: 

Comments  are  invited  on  all  aspects  of 
the  proposed  AC.  Commenters  should 
indicate  file  number  AC  121-22A  on 
their  comments. 

Issued  in  Washington.  DC  or  November 
13, 1990. 

Tbomas  C  Accardi. 

Acting  Director,  Flight  Standards  Service. 
(FR  Doc  91-1726  Filed  1-24-81;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Itagi«t«r 

Vol.  56.  No.  17 

Priday.  lamary  ZS.  lOBl 


This  section  of  t^e  FEDERAL  REGISTER 
contains  notices  of  rneetiM9S  pubkshad 
under  ttie  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


COMMISSION  ON  CIVIL  WONTS 

lanuary  23, 1991. 

DATE  AND  TIME: 

Thursday.  January  31. 1991 

9:30  a.m. -6:00  p.m. 
Friday,  February  1, 1991 

9:00  a.m.-6:00  p.m. 
Saturday,  February  2,  1991 

9:00  a.m-l:00  p.m. 

PLACE:  The  Omni  Richmond  Hotel, 
James  Center.  Shenandoah  Room,  100 
South  12th  Street.  Richmond.  VA  23219. 
STATS:  Open  to  the  Public. 
Thursday,  January  31,  1991 
9:30-9:45  AAl.:  Opening  Remarks 
Chairman  Arthur  A.  Fletcher 
9:45-10:00  A.M.:  Introduction  of  Speaker 
Commissioner  Russell  G.  Redenbaugh 
10-.00  A.M.-1:00  P.M.:  Guest  Speaker  Dr. 
Fernando  Flores 

"Civil  Economic,  and  Human  Riglits  in  the 
Year  2000:  Producing  an  Agenda  in  the 
Midst  of  Chaos" 

1:00-2:15  P.M-  Luncheon  Break 
2:15-4:15  VM.:  Commission  Meeting 

I.  Approval  of  the  Agenda 

II.  Approval  of  the  Minutes  of  the  December 

Meeting 
IIL  Announcements 

IV.  StE'e  Advisory  Committee  Appointments 
Delaware,  Georgia,  Mississippi,  North 

Dakota.  Tennessee,  and  Vermont 

4:15-4:30  P.M.:  Break 

4:30-6:00  P.M.:  Commission  Meeting 
(continued) 

V.  Staff  Director's  Report 
Congressional/Public  Affairs/Rrgional 

Updates 

•  Congressional 

•  Public  Affairs 

•  Regional  Directors 

Friday,  February  1,  1991 

9:00  A.M.-12:00  Noon:  Reauthorization  Draft 
Bill 

12:00  Noon-l:45  PJvl.:  Luncheon  Break 

2:0O-6.-O0  P.M.:  Commission  Consideration  of 
Staff  Proposals 

•  Presentation  of  staff  proposals 
Office  of  Programs,  F*olicy,  and  Review 
Office  of  General  Counsel 

•  Commissioner  program  planning 
discussion — e.g..  urban  policy, 
reapportionment,  and  other 
Commissioner  proposals 


Saturday,  I^bniaryZ  ItK 

9:00-11:00  AMj  Commissioner  Discussion/ 
Decisions  on  Program  Plans 

11:00-12  Noon:  Disaiasi^  of  Commissioners 
SpeekU  Aaiatuuth 

12:00-1:00  PA*.:  Closing  and  Future  Agenda 

Items 

CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Barbara  Brooks.  Press 

and  Communications  Division,  (202) 

376-6312, 

Ejnma  Monroig, 

Solicitor. 

[FR  Doc  91-2001  Filed  1-23-91;  3;55  prr.) 

BILUMQ  CODE  633S-01-M 

coMMOomr  futures  trading 

COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT:  56  FR.  557. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETING:  11:00  a.m..  Tuesday. 

January  29. 1991. 

CHANGE  IN  THE  AGENDA:  The 

Commission  has  cancelled  the  closed 

meeting  to  discuss  enforcement  matters. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Jean  A.  Webb,  Secretary- 

of  the  Commission, 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  91-1986  Filed  1-23-OT;  3:55  pm] 

BtLUNO  CODE  B3S1-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

January  30, 1991. 

PLACE:  Marriner  S.  Eccles  Reserve  Board 

Building.  C  Street  entrance  between  20th 

and  2l8t  Streets.  NW,  Washington.  DC 

20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  amendments  to  Regulation  CC 

(Availability  of  Funds  and  Collection  of 
Checks)  regarding  same-day  settlement 
of  checks.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0631) 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 
Note.  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Boards 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington,  DC 
20551. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board  (202)  452-3204. 

Dated:  Januarj  Z3.  IWl 
lennifer  ).  )ohiw«. 
Associate  Secretary  of  the  Board 
[FR  Doc.  91-1913  Filed  1-23-91:  1058  am) 
BtUJMO  CODE  SSIO-OI-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  Approximately  11:00 
a.m..  Wednesday,  January  30,  1991, 
following  a  recess  at  the  conclusion  of 
the  open  meeting, 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1,  Matter  relating  to  Board  employment 

practices.  (This  matter  was  onginaily 
announced  for  a  closed  Board  meeting  on 
January  14,  1991  ) 

2,  Pei-sonnel  actions  | appointments, 

promotions,  assignments,  reas.<iignmer;ts, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees 

3,  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr,  Joseph  R,  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202]  452-3207.  beginning 
at  approximately  5  p,m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  schedt-lfd 
for  the  meeting. 

Dated  January  23.  1991. 
(ennifer  ).  (ohnson. 
.Associate  Secrp!a-\  o'  ir,e  Bocrd. 
[FR  Doc.  91-1914  Filed  1-23-91.  10:59  am) 
BILUNG  COOC  62fO-0V-M 

NATIONAL  CREDIT  UNION 

ADMINISTRATION 

NOTICE  OF  CHANGE  IN  TIME  OF  MEETINGS 

The  previously  announced  time  for  the 
open  and  the  closed  meetings  (Federal 
Register.  Vol.  56,  .No.  8,  page  122", 
Friday,  January  11,  1991 1  were  changtd. 
The  open  meeting  scheduled  for  9:30 
am.,  Thursday,  [anuary  17,  1991.  was 
changed  to  11:30  a.m..  Thursday.  January 
17,  1991.  The  closed  meeting  scheduled 
for  11:00  a.m..  Thursday,  [anuari,'  1". 
1991.  was  changed  to  1:30  p,m.. 
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Thursday.  January  17. 1991.  Earlier 
announcement  of  these  changes  was  not 
possible. 
The  previously  announced  items  were 

STATUt:  Open. 
•OARO  MICFINOS: 

V  Economic  Commentary 

2  Central  Liquidity  Facility  Report  and 

Report  on  CLF  landing  Rate. 

3  Insurance  Fund  Report. 

MATTCRS  TO  K  CONSIOCRCO: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 


:  (Proposed  .•\mcndm»'.'-,;   Sfiction  701  21(h), 
Member  Business  i.f'ans  NCIJA  s  Rules 
and  Rf^iiidlums 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  Approval  of  Mru.'fs  .  '  t'-rvmus  Closed 

Meetings 

2  Final  DeciSKm  on  Appea;  of  Oenidl  of 

Insurants  Cove'Mgp  Closed  pursuant  to 
exemplumg  (6!  and  i8! 

3  .Administrative  At'ain  under  Section  206  of 

the  Federal  Credi'  '.  nion  Act.  Closed 
pursuan'  h-  exfn- ii'^'ms  (8i   (9l(Ai(n).  iind 


4  Administrative  Actions  under  Section  206 

of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5)  and  (9)(B). 

5  Personnel  Actions.  Closed  pursuant  to 

exemption  (2). 

FOR  MORI  INFORMATION  CONTACT:  Becky 
Baker.  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Becky  Baker, 

Secretary  of  the  Board. 

|FR  Doc.  91-1932  Filed  1-23-91;  2:13  pm] 
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Corrections 


This  section   of  the   FEDERAL   REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,   Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the   Federal   Register.   Agency   prepared 
corrections  are  issued  as  sigr>ed 
documents  and  appear  m  the  appropriate 
document   categones  elsewhere   m   the 
issue 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 

lOocket  No.  90-21 
RIN  3014-AA09 

Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities 

Correction 

In  proposed  rule  document  91-1355 
beginning  on  page  2296  in  the  issue  of 
Tuesday.  January  22. 1991.  make  the 
following  corrections: 

1.  On  page  2296,  in  the  first  column, 
under  SUMMARY,  in  the  second  line  from 


Federal    Register 

Vol    56.   No,  1" 

Fridav    lanuan   25    1P91 


the  bottom  of  the  paragraph,  "cannot" 
should  read  "must". 

2.  On  page  2297,  in  the  3rd  column,  in 
the  33rd  line,  "of'  should  read  "or". 

3.  On  the  same  page,  in  the  same 
column,  under  Option  2..  the  last  line 
now  reading  "1982  version  of  MGRAD. ' 
should  read  "existing  MGRAD. '. 

4.  On  page  2306,  in  the  third  column. 
the  heading  for  4. 1.4  should  read 
"Reser\'ecf'. 

5.  On  page  2310,  in  the  3rd  column,  m 
the  12th  line  from  the  top,  "1.12  '  should 
read  "1:12". 

6.  On  the  same  page,  in  the  same 
column,  in  the  heading  for  4.9.2. 
"Trends"  should  read  "Treads". 

7.  On  page  2311,  in  the  Isl  column,  in 
the  18th  line  from  the  top,  "The"  should 
read  "This", 

8.  On  page  2312,  in  the  third  column, 
in  the  first  paragraph  under  4.30.3.  in  the 
seventh  line,  "that"  should  read  "than". 

9.  On  page  2313,  in  the  third  column, 
in  the  paragraph  under  4.30.7,  in  the 
third  line  from  the  bottom  of  the 
paragraph,  "or"  should  read  "of. 

10.  On  page  2314,  in  the  second 
column,  in  the  first  paragraph  under 


4-34.4.  in  the  third  line,  "an"  should  rrad 
and". 

11,  On  pase  2319.  m  the  second 
column,  m  the  third  line  of  Quest.on  57, 
insert  "11"  after    title". 

BtLUKG  COCC  150S-0H) 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

[Dockvt  No.  900833-10131 
RIN  0e4S-AD18 

Growidfish  of  the  Gulf  of  Alaska, 
Groundf  Ish  Fishery  of  tt>e  Bering  Sea 
and  Aleutian  Islands  Area 

Correction 

In  proposed  rule  docurr.ent  91-1017 
beginning  on  page  1612  in  the  issue  of 
Wednesday.  January  16,  1991.  make  the 
following  correction: 

On  page  1612.  in  the  third  column, 
under  DATES.  "February  5. 1991"  shouid 
read  "January  31.  1991 '. 

BIUJMG  COOC  1SOS-0^-D 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

IHattvt  American  Programs;  Proposed 
Total  Allocations  and  Allocation 
Formulas  for  Program  Year  1991 
Regular  Program  and  Calendar  Year 
1991  Summer  Youtti  Employment  and 
Training  Program 

AOCNCY:  Employment  and  Training 

Administration,  Labor, 

action:  Notice. _^_ 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  publishing  the 
proposed  Native  American  allocations, 
distribution  formulas  and  rationale,  and 
individual  grantee  planning  estimates 
for  Program  Year  (PY)  1991  (July  1, 1991- 
June  30. 1992)  for  regular  programs 
funded  under  title  IV-A  of  the  Job 
Training  Partnership  Act.  and  for 
Calendar  Year  1991  for  Summer  Youth 
Employment  and  Training  Programs 
(SYETP)  funded  under  title  II-B  of  the 
JTPA. 

DATES:  Written  comments  on  this 
proposal  are  invited  and  must  be 
received  on  or  before  February  25, 1991. 
ADDRESSES:  Send  w/ritten  comments  to: 
Mr  Paul  A.  Mayrand.  Director.  Office  of 


Special  Targeted  Programs.  Employment 
and  Training  Administration,  Room  N- 
4641.  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Carmelo  ).  Mihci.  Phone:  202-535- 
0507  (this  is  not  a  toll  free  number). 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  162  of  the  Job  Training 
Partnership  Act  (JTPA).  the  Employment 
and  Training  Administration  of  the 
Department  of  Labor  publishes  below 
for  review  and  comment  the  proposed 
allocations  and  distribution  formulas  for 
areas  to  be  served  by  Native  American 
grantees  to  be  funded  under  JTPA 
section  401,  and  JTPA  title  II  part  B.  The 
amounts  to  be  distributed  are 
$59,625,000  for  the  JTPA  section  401 
programs  for  Program  Year  (PYJ 1991 
(July  1, 1991-June  30. 1992);  and 
$12,726,012  for  the  JTPA  title  II,  part  B. 
Summer  Youth  Employment  and 
Training  Program  (SYETP)  for  the 
Summer  of  Calendar  Year  1991.  The 
planning  estimates  reflect  the  existing 
grantees  and  their  currently  assigned 
areas,  and  are  subject  to  change  for  such 
reasons  as  Administrative  Law  Judge 
decisions,  the  possibility  that  a  grantee 
will  want  to  have  its  designation 
withdrawn,  legislative  changes,  et  al. 

The  formula  for  allocating  JTPA 
section  401  funds  provides  that  25 


percent  of  the  funding  will  be  based  on 
the  number  of  unemployed  Native 
Americans  in  the  grantee's  area,  and  75 
percent  will  be  based  on  the  number  of 
poverty-level  Native  Americans  in  thp 
grantee's  area. 

The  formula  for  allocating  SYETP 
funds  divides  the  funds  among  eligible 
recipients  based  on  the  proportion  that 
the  number  of  Native  American  youths 
in  a  recipient's  area  bears  to  the  total 
number  of  Native  American  youths  in  all 
eligible  recipients'  areas. 

■The  rationale  for  the  above  formulas 
18  that  the  number  of  poverty-level 
persons,  unemployed  persons,  and 
youths  among  the  Native  American 
population  is  indicative  of  the  need  for 
training  and  employment  funds. 

Statistics  on  youths,  unemployed 
persons,  and  poverty-level  persons 
among  Native  Americans  used  in  the 
above  programs  are  derived  from  the 
Decennial  Census  of  the  Population. 
1980. 

Signed  at  Washington,  DC  this  14th  day  of 
January  1991. 
Roberts  T.  Jones, 
Assistant  Secretary'  of  Labor. 
U.S.  Department  of  Labor— Employment  and 
Training  Administration,  PY  1991  Title  IV-A 
and  PY  1991  Title  II-B  (Summer  1991) 
planning  estimates  for  Native  American 
Grantees.  (Date) 
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U.S.  Department  OF  Labor-Employment  and  Training  Administration,  PY  1991  Title  IV-A  and  PY  1990  ll-B  (Summer  1991) 

Planning  Estimates  for  Native  American  Grantees,  12-13-1990 


PY  1991  IV-A 

1 

PY  1990  ll-B 

Total 

Program 

Cost  pool 

Total 

Program 

Cost  pool 

Poarch  Band  of  Cf««fc  Indian*,  Roula  3,  Box  243A.  Aunora.  Aiaoama 
36502.  Grant  PiMnber  99-7-0648-55-104-02 

388,551 

310.M1 

77.710 

2.309 

1.847 

462 

Aleutian/ PTiMof  Islandt  »m»oc..  Inc..  401  Ea«  Firaweed  Lana.  Suita 

201.  Anchorage.  Alaska  99503-2111.  Grant  Number:  99-7-0117-55- 
071-02 - 

46.342 

37.074 

9.288 

34,078 

27,262 

6,816 

Assoc.  01  VHIage  Council  Presiclents,  PO    Box  848.  Bethel,  Alaska 
99559.  Grant  Number,  99-7-2713-55-135-02 

550.851 

440,681 

110.170 

256,092 

204,874 

51.218 

Bostol   Bay   Native   Assoaatreri,    PO    Box   310,    Dillingham,    Alaska 
99576.  Grant  Number:  99-7-0116-55-070-02 

136.550 

109,240 

27.310 

77.760 

62,208 

15.552 

Central  Council  of  Tlingrt  and  HaxJa  Indian  TR,  320  W    Willoughby, 

Suite  300.  Juneau.  Alaska  99801,  Grant  Nunber    99-7-0114-55- 
068-02 

213.228 

170.5B2 

4%846 

165,125 

132,100 

33.025 

Cook  imet  Tnbal  Council,  670  West  Fireweed  Lane,  Anchorage,  Alaska 
99503  Grant  Number  99-7-3402-55-188-02                    

353.858 

283.088 

70,772 

196.987 

157,590 

39,397 

Kawerak  Incorporated.   PO    Box  948.   Nome.  Alaska  99762.  Grant 
Number  99-7-0123-55-073-02  

215.155 

172.124 

4a031 

90.505 

72,404 

18.101 

Kenaitze  Indian  Tribe.  PO    Box  988,  Kenai,  Alaska  99611.  Grant 

Numhnr  99-7-0089-55-067-02                                         

29.353 

23,482 

5.871 

17,177 

13.742 

3.435 

Kodiak  Area  Native  Association.  402  Center  Avenue.  Kodiak.  Alaska 
99ei5   Cirant  Number  99-7-0115-55-069-02             

62.213 

49,770 

12.443 

32.877 

26.302 

6.575 

Nannlaq  Manpower,  PO    Box  725,   Kotzebue.  Alaska  99752,  Grant 
Number  99-7-0124-55-074-02    

168.834 

135.067 

33,767 

87.180 

69.744 

17,436 

Metlakatla  Indian  Community,  PO    Box  8.  MetlakaUa.  Alaska  99926, 

15,318 

12.254 

3.084 

17,916 

14,333 

3.583 

r4<XTh  Pacffk:  Rim.  3300  C  Street  Anchofage.  Ataska  99503.  Grant 

fsiiirnhflf-  QO-7-01 1fl-'^'v-07?-0?                                                                        

56,188 

44.950 

11,238 

25,674 

20,539 

5,135 

Tanana  Chiefs  Conference,  Inc.,  122  First  Avenue.  Fairbanks,  Alaska 
99701,  Gram  Number:  99-7-3109-55-150-02       

375.380 

30a3O4 

75,076 

211,856 

169,485 

42,371 

Affiliation  of  Anzona  Ind    Cntrs.  Inc.  333  West  Indian  School  Road. 

1 

Surte  210.  Phoemx.  Arizona  85013,  Gram  Number  99-7-0268-55- 
089-02 

248.300 

198.840 

48,660 

0 

0 

0 

Cost  pod 


Amencan  Indian  Assoc    ot  Tucson,  P  0    Box  7246,  Tucson,  Arizona 

85725,  Grant  Number  99-7-0492-55-096-02 

Colorado  Rrvor  Indian  Tribes.   Route   i     Box  23-B.  Parker.  Arizona 

85344,  Grant  Number  99-7-O498-55-O97-02  

Gila  River  Indian  Community.  Box  97,  Sacaton,  Anzona  85247,  Grant 

Number:  99-7-0054-55-049-02  

Hopi   Tnbal    Council,    Box    123,    Kykotsmovi,    Anzona   86039,    Grant 

Number  99-7-0057-55-050-02 

Indian  Dev    D:st,  ol  Arizona,  inc.  4560  North  19th  Ave..  Suite  200, 

Phoenix.  Anzona  86015.  Grant  Number  99-7-0053-55-O48-02 ' 

Natrve  Amencans  tor  Communrty  Action,  2717  North  Steves  Boules'ard,  | 

Suite  11.  Flagstaff,  Anzona  86004,  Grant  Number  9S-7- 1777-55- 

119-02 

Navaio  Tnbe  of  Indians,  PO  Box  1889,  Window  Rock.  Anzona  86515. 

G.-ant  Number  99-7-0059-55-052-02 

Pasqua  Vaqui  Tnbe,   7474   S    Camino  De  Oeste.  Tucson,   Anzona 

85746,  Grant  Number  99-7-3289— 55-160-02 

Phoenix  Indian  Center    Inc  ,  99  E    Virginia,  Phoenix.  Arizona  86004- 

1108.  Grant  Number:  99-7-0195-65-084-02 

Salt  River  Pima-Mancopa  Ind  Ccmmun .  Route  l.  Box  216.  Scottsdale, 

Anzona  85256,  Grant  Number:  99-7-O476-55-O94-02 

San  Carlos  Apache  Tnbe,  PO    Box  0.  San  Carlos,  Anzona  85550. 

Grant  Number  99-7-0173-55-081-02  

Tohono  OOdham  Nation,  PO   Box  837,  Sells.  Anzona  85634.  Grant 

Number  99-7-0181-55-083-02  

White  Mountain  Apache  Tnbe.  PO    Box  700,  White  River,  Arizona 

85941,  Grant  Number  99-7-01 74-55-186-02  

Am  Indian  Center  of  Arkansas,  inc.  2  Van  Circle,  Suite  7,  Little  Rock. 

Arkansas  72207,  Grant  Number  99-7-1778-55-120-02 

California  Indian  Manpower  CSRT  .  a  153  Northgale  Boulevard,  Sacra- 
mento, California  95834,  G,-ant  Number  99-7-2058-55-181-02 

Candelaria    American    Indian    Council.    2636    Wagon    Wheel    Road, 

Oxnard,  California  93030.  Oram  Number  99-7-0086-55-066-02 

United    Indian   Nations.    1404    Franklin   Street    Suite    202,   Oakland, 

Caiifornia  94612.  Grant  Number:  99-7-2310-55-133-02 

Hoopa   Valley   Business   Counai.    PO    Box   815.    Hoopa,   California 

96546-0815.  Grant  Number  99-7-1142-55-114-02 

Indian  Center  of  San  Jose.  inc.  919  The  Alameda,  San  Jose,  Califor- 
nia 95126.  Grant  Number  99-7-0499-55-098-02 

Indian  Human   Resources  Center.   4040  30th  Street   Surte   A.  San 

Diego.  California  9210'..  Grant  Number:  99-7-2441-55-134-02 

Northern  Calif  Ind.  Dev  Counai,  Inc..  241  F  Street  Eureka,  California 

95501,  Grant  Number  99-7-0686-55-015-02 

Southern  California  Indian  Center.  Inc.  12755  Brookhurst  Street  PO. 

Box  2550,  Garden  Grove.  CaWorma  92642-2550,  Grant  Number  99- 

7-0170-65-172-02     

Tule  River  Tnbe,  Dept.  of  Health.  Safety  &  Welfare.  P.O.  Box  589, 

Ponerville,  California  93258,  Grant  Number  99-7-3219-55-153-02 
YA-KA-AMA  Indian  Educ  and  Dev.,  Inc ,  6215  Eastside  Road.  Forest- 

ville,  California  95436,  Grant  Number  99-7-0082-55-065-02 

Denver  Indian  Center.  Inc,  4407  Momson  Road.  Denver.  Colorado 

80219.  Grant  Number  99-7-0076-55-062-02 

Southern  Ute  Indian  Tnbe,  PO    Box  800,  Ignacio,  Colorado  81137. 

Grant  Number  99-7-2714-55-136-02 

Ute  Mountain  Ute  Tnbe,  P  0  Box  30,  Towaoc.  Colorado  81334,  Grant 

Number  99-7-1143-55-115-02  

Amencan    Indians   for    Development    Inc.,    PO    Box    117,    Menden, 

Connecticut  06450,  Grant  Number  99-7-0361-55-091-02 

Nanticoke  Indian  Association.  Inc.  Rt   4,  Box  107A,  MHIstoro,  Dela- 
ware 19966.  Grant  Number  99-9-3518-55-019-02 

Fla.  Governors  Council  on  Ind  Affairs.  521  E   College  Avenue.  Talla- 
hassee. Florida  32301.  Grant  Number:  99-7-0692-55- 107-02    

Miccosukee  Corporation,  PO    Box  440021.  Tamiami  Station,  Miami, 

Florida  33144,  Grant  Number:  99-7-0052-56-047-02 

Seminole  Tnbe  of   Flonda,  6073  Stirting   Road,   Hollywood,   Flonda 

33024,  Grant  Number  99-7-0004-55-009-02 

Alu  Like,  Inc  ,  1024  Mapunapuna  Street,  Honolulu.  Hawaii  96819-4417, 

Grant  Number  99-7-1179-55-116-02 

Amencan  Indian  Services  Corporation,  1405  North  King  Street  Suite 

302,  Honolulu.  Hawaii  96817,  Grant  Number  99-7-3404-55-189-02 
Kootenai  Tnbe  of  Idaho,  PO  Box  1269,  Bonners  Ferry,  Idaho  83805. 

Grant  Number:  99-7-3334-55-161-02 

Nez  Perce  Tribe,  PO    Box  305.  Lapwai,  Idaho  83540-0305,  Grant 

Number  99-7-0065-55-054-02 

Shoshone-Bannock  Tnbes,  Fort  Hall  Business  Council,  P  0.  Box  306, 

Fort  Hall,  Idaho  83203.  Grant  Number:  99-7-1780-55-121-02 


324.003 
79.353 
474,474 
371,805 
108.431 

110.522 
6.589,540 

37,255 
681,713 

92.761 
302,624 
413.574 
321,415 
450.201 
2,939,793 
445,564 

50.052 

228.708 

436.196 

314,190 

1.926.220 

129.232 

621,116 

127.934 

596.647 

55.197 

66,552 

185.821 

38,379 

1,178,838 

118.208 

66.575 

2.451.949 

86.452 

31.932 

79.879 

237.185 


259.202 

63.482 

379.579 

297,444 

86.745 

88,418 
5.271.632 

29.804 
545.370 

74.209 
242.099 
330.859 
257,132 
360.161 
2,351.634 
356.451 

40.042 

182.966 

348.957 

251.352 

1,540.976 

103.386 

496.893 

102.347 

477.318 

44,158 

53.242 

148,857 

30,703 

943.070 

94,566 

53.260 

1,961.559 

69,162 

25,546 

63,903 

189.748 


64.801 
15,871 
94,895 
74.361 
21.686 

22.104 

1.317.908 

7.451 

136.343 
18.552 
60.525 
82,715 
84.283 
90.040 

587.959 
89.113 
10,010 
45.742 
87.239 
82.838 

385.244 

25.848 

124.223 
25.587 

119,329 

11.039 

13,310 

37.164 

7,676 

235,768 
23.642 
13,315 

490,390 

17.290 

6.386 

15,976 

47.437 


0 

30,661 
132.063 
105,097 

42.851 

0 

2.317,482 

9,143 

0 

45,899 

115,532 

124.952 

129.570 

0 

150.718 

0 

22.257 

0 

0 

15.146 

0 

4.156 

0 

0 

0 

15.053 

18,193 

0 

0 

0 

39,157 

7.685 

2.03^653 

0 

1.293 

12.098 

39.250 


0 

0 

24.529 

6,132 

105,650 

26,413 

84.078 

21.019 

34,281 

8,570 

0 

0 

1,853,986 

463.496 

7.314 

0 

36,719 

92.426 

99,962 

103.856 

0 

120,574 

0 

17.806 

0 

0 

12,117 

0 

3.325 
0 
0 

0 

1i042 

14.554 

0 

0 

0 

31.326 

6,132 

1.626.282 

0 

1.034 

9,678 

31.400 


1.829 

0 

9180 

23  106 

24.990 

25.914 

0 

30.144 

0 

4.<61 
0 
0 

3.029 
0 

831 
0 
0 

0 

3.011 

3,639 

0 

0 

0 

7.831 

1  633 

406.571 

0 

259 

2.420 

7850 
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U.S.  Df  Wlim«iT  OF  U«R-&l»tOY«WT  AND  TRAlNtKG  AOMn-STRATlON.  PY  tg91  TraE  tV-A  AMD  PY  1990  l»-B  (SOMMER  1991) 

PmNwwG  Estimates  fob  Native  American  Grawtees,  12-13-1990— Contmuwt 


PY  19«1  IV-A 


TMI 


American  India*  Business  Association,  4753  ^kx1^  BroacJwaj    Suite 

700.  Chicago.  Wnots  60640.  Grant  Number  9»-7-0«09-55-l09-02_ 
Mid  Amenca  Al  Indian  Center.  Inc  .  660  N    Sanaca.  WicNU.  Kansas 

«720«.  Grant  Nw*>ar  99- 7-01  a»-55-078-02 — 

Unrted  Tnbas  o*  Kansas  and  SE   Neb ,  P  O  Box  29.  Morton,  Kansas 

»4».  Grant  Nu««)ar99-7-017»-55-082-02 

InterTnbal  Coi*icil  ot  Louaiana.  Inc..  5425  Galena  Dnv»— Suite  A, 

BMBR  Rouge.  Lwi— in  70616.  Grant  Number  g»-7-002&-5&-O2a- 

02 - 

CMBai  Mama  Indta  Association.  Inc.,  157  Am  Street  Suite  3C  PO. 

Box  2280.  Bangor.  Maine  04401.  Grant  Number  99-7-2719-55- 

182-02 - 

Trial  Govemon.  inc..  93  Man  Street.  Orono.  MUna  04473,  G*v« 

Number  99-7-0001-55-167-02    

Di^lima  Amertcan  IraSan  Centor.  t13  Sa  BroadMy.  BaiBmora.  M*7- 

IWid  21231.  Grant  Number  9«-7-3405-55-192-02 
Ma<»iii  IViinffcnao  Indian  TnbM  Counal.  P  0  Box  1048.  Mairivaa. 

MaasaOmaetk  02649  Grant  Number  99- 7 -0406- 55-093-02 
Gtwid  Rapids  IrOr-Tnbal  Coiaiol,  45  Lexington  Awa.  NW.  Grand 

Rwxds.  MicNfan  49504,  Grant  Number  99-7-0694-55-108-02      

Grwtt  Travers»  BMntf  of  Ottawa  and  Ouppewa  kidtana.  Route  t.  Bav 

135,  Suttoos  Bay.  Michigan  49682.  Gram  Number  99-7-2721-55- 

137-« -...- — '• 

Inter-Tnbal  Council  ol  Michigan.   Inc..  405  East  Easlerday  Avenue. 

amM  Sla.  Mttta.  MIchtgan  49783.  Grant  Number  99-7-0172-86-  , 

080-02 - 

Miaf«a*<  Indian  Einploiwnent  aad  Tranng  Sennca.  3«50  Delphi  Com- 
merce Dnve.  Surto  5,  Holt.  Michigan  46842,  Grant  Number-  99-7- 

T144-55-179-08 - - -  - 

North   AmencMi    Indian  Assoc   o«   Detroit.    22720   Plymouth   Road. 

Da»«A  Michigan  48339.  Grant  Mumtar  99-7-0896-5*- 176-02 

Potawatom  Indtan  Natwo.  165  E    Mam,  Suite  300.  Benton  Hartxx 

Mchigan  49022.  Grant  Number  99-7-3339-55- td*-02  ~4 

Sault  Ste   Mana  Tribe  o<  Chippewa  Indians,  2151  Shunl(  Road,  Sault 

3IK  Mww.  MkAgan  49783,  Grart  Nymber  99-7-0907-55-100-08      I 
Southeastam  Mchqan  Indians.  Inc.,  22620  Ryan  Road.  P  0  Box  86 1 

Warren,  Michigvi  48090,  Gra«  Nurt*er  99-7-3220-55-154-02 

Amencan  Indian  Fellowship  Assn.,  8  East  Four*  Street.  Duiuth,  Minne- 

■Ma  55802,  Gr««  Number  9»-7-0254-55-08r7-02 

Amencan  Indiwi  Opportunities  Ctr ,  1845  East  Franklm  Avenue.  Minne- 

«at«.  Minnesota  5S404,  Grant  Nwnfeer  99-7-3221-65-155-02 

Bois  Forte  R.B.C.,  PO   Box  696.  Nett  Lalie.  Minnesota  55772  Grant 

Number  99-7-001 0-55-01 4-02 _ - 

Fond  Du  Lac  RLB.C,  105  University  Road,  Cloquet,  Minnesota  55720, 

Grant  Number  99-7-0009-55-013-02 

Laacii  Lake  R.B  C.  noute  3,  Bob  tOD.  Cass  LalM.  Mbinesota  SMOS. 

Grant  Number  99-7-0012-55-017-02 

M*  Lacs  Band  o(  Ch^pewa  Indians.  Star  Route    Oar  194.  Onamia. 

Minnesota  56359,  Grant  Number  99-7-0008-55-01 2-02 

Mitne^wlis   Amencan   Indian   Canter.    1530   Eaal   Frankhn    Avenua, 
Minneapolis,  Minnesota  55404.  Grant  Number  99-7-0204-55-085- 


K 


Red  Lake  Tribal  Council,  PO   Box  310.  Red  Lake.  Minnesota  56671. 

Gnni  Number  »- 7-00 17-55-020-02 _ - 

White  Earth  RBC.  Box  418.  White  Earth.  Mhinesota  56591,  Grant 

NMntor  99-7-«>t  1-65-0 16-02 - 

Mssissvpi  Band  of  Choctaw  ladwns.  Route  7.  Box  21.  Philadelphia. 

Mbsiss«ip<  39080.  Grant  Numb*  99-7-0005-56-010-02        — . 

Reffon  VII  American  Indian  Counal.  Inc .  310  Armour  Road.  Smte  205, 

North  Kansas  City.  Missoun  64116,  Grant  Nwnbar  99-7-0967-55- 

177-02  .     ..  ,_      

Asanbome  and  9toux  Tnbes.  FoM  Peck  Indian  Raaervation.  P  O.  Bob 

1027.  Poplar.  Montana  59256    Grant  Number   99-7-0033-56-031- 

02 - 

Blackfeet  Tnbal  Business  Council.  PO  Box  1090.  Browning.  Montana 

5»«1 7,  Grant  Nwnber  99-7-O0O8-56-01 1-02 _ 

a^)pewa  Cree  Tribe,  Rocky  Boy  Routfr-PO.  Box  578.  Box  Ekler, 

MlQRWa  59521.  Grant  riumber-  9ft-7-0a35-55-O33-02  

Conf«Jerated  Salish  &  Kootenai  Tnbes,  P  0  Box  278.  PaWo.  Montana 

SB655.  Grant  Number  99-7-0001 -55-030-02 — 

Crow  Indian  Tnbe,  PO  Box  159,  Crow  Agency.  Montana  59022.  Grant 

NMdOer  99-7-00»-55-029-«2...- - -— 

Fort   Belkni«)   lnd*n   Comrnunity.   PO    Box   249.   Hartem,   Montana 

Saeee.  Grant  l^awtiar  99-7-0088-65-168-02 

Montana  Unitad  Indian  Association,  P  O  Box  6043.  Helena.  Montana 

S9804,  Grant  Nnnbar  99-7-0074-55-060-02 - 


Program 


1,07M6y 

180.2S? 
490.141 

444.170 

90.452 
104.053 
353,336 

62,118 
117.520 

54.448 

65,223 

786.921 
395.970 
150.414 
231 J27 
aa.746 
13«.3aZ 
518.524 


39.212 

177.272 
32.361 

302435 
141.948 

isaiaas 

307.741   I 

570,183 

212.325 
248.294 

g*,tio 

240.190 

7».901 
429.710 


Cost  pool 


PY  1990  ll-B 


Total 


Program 


Cost  pool 


859.966 
128.226 
392.113 

355.336 

72.362 
83.242 
288.660 
65,864 
94.016 

43,557 

52.17a 

626,737 
316.778 
120.331 
185,062 

50.996 
107.490 
413.219 

30.695 

31.370 
14^1.818 

2S.a8»  . 

241^48  ! 
113.557  I 
127.116 
246.193 

456.148 

169360 

197.035 

79.288 

198.352 

167.431 

63.921 

343.768 


214.991 
32.056 
98.028 

88.634 

16.090 
20.BT1 
70,887 
16.424 
23.504 

10.869 

13.045 

157.184 

79,194 

30,083 

46.265 

12748 

26.872 

103.305 

7.674 

7.842 

35.454 

8.472 

6a4a7 

28J89 
31.779 
61.548 

114,087 

42466 
49.259 
19322 
49.838  I 

41.858  i 

i 
15.980  1 

85.942  I 


0 

0 

9.605 

5.35» 

0 

aM74 

0 

» 

2.401 

29,830 

ft 
0 
0 
41.835 
0 
2032 

e 

8.773 

eijoo 

47.931 
8,681 

12098 
61.783 
49J16 
50.888 


75,175 
90.380 
29.081 
70,926 
79330 
35.648 
0 


0 

0 

',e»4 

4.285 

0 
21,499 
0 
0 
0 

1,921 

23,864 

0 

0 

0 

33,468 

0 

1.826 

0 

I    7.018 

5.024 

38.345 

6.945 

9.678 
49.426 
38.453 
40.709 


60.140 
72256 
23.273 
56.741 
63.464 
28,516 


0 
0 

1.921 

1.071 

0 

5.375 
0 
0 
0 

480 

5,986 

0 

0 

0 

8,367 

0 

406 

0 

1,755 

1256 

9,586 

1,736 

2420 
12.357 

9.863 
10.177 


15.035 
18.064 

5.818 
14.185 
15386 

7.130 

e 
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U.S.  Department  of  Labor-Employmeht  and  Training  Administration.  PY  1991  Title  IV-A  and  PY  1990  il-B  (Summer  1991) 
PiANNiNO  Estimates  for  Native  American  Grantees,  12-13-1990— Continued 


PY  1991  IV-A 


PY  1990  11-8 


Total 


Northern  Cheyenne  Tribe,  P  0.  Box  368,  Lame  Deer,  Montana  59043. 

Grant  Number  99-7-0034-55-060-02 

Indian  Center,  Inc.,  1 100  Milrtwy  Road.  Lincola  Nebraska  66508,  Grant 

Number  99-7-2722-55-183-02 - - 

Nebraska  Indian  Inter-Tribal  Dev  Corp.,  Route  1— Box  66-A,  Winneba- 
go, Nebraska  66071,  Grant  Number:  99-7-0087-65-171-02 

Inter-Tribal  Council  of  Nevada  P.O.  Box  7440,  Reno,  Nevada  89510, 

Grant  Number  99-7-0068-55-061-02 .- 

Las  Vegas  Indian  Center,  Inc.,  2300  West  Bonanza  Road,  Las  Vegas, 

Nevada  89106,  Gmn  Number  99-7-0687-55-106-02 
Shoshone  Paliute  Tribes,  P  O.  Box  219,  Owyhee,  Nevada  89832.  Grant 

Number  99-7-2723-65-138-02 -.- - — - 

Powhatan  Renape  Nation,  Rankokus  Reservation— P. O  Box  225.  Ran- 

kokus.  New  Jersey  08073,  Grant  Number  99-7-3222-55-156-02 

Alamo  Navaio  School  Board,  PO  Box  907,  Magdalena,  New  Mexico 

87825,  Grant  Number  99-7-2724-55-139-02 - — . 

All  Indian  Pueblo  Council,  Inc,  3939  San  Pedro,  NE  P.O.  Box  3256, 
Atouquerque,  New  MexkX)  87190,  Grant  Number  99-7-3341-55- 

165-02.- - 

Eight  Northern  Indian  Pueblo  Council,  P.O.  Box  9^0.  San  Juan  Puebto. 

New  Mexico  87566.  Grant  Number  99-7-3223-65-157-02 

Five  Sandoval  Indian  Pueblos,  Inc,,  PO    Box  560,  Bernalillo,  New 

Mexico  87004,  Grant  Number  99-7-3336-55-162-02 

Jicafilla  Apache  Tribe,  P.O.  Box  507,  Outee,  New  Mexico  87626-0507, 

Gram  Number:  99-7-2726-55-140-02  - 

Mescalero  Apache  Tribe,   P.O.  Box   176,   Meecalaro,  New  Mexico 

88340.  Grant  Number.  99-7-3100-55-149-02 

National  Indian  Youth  Council,  318  Elm  Street  SE.  Albuquerque,  New 

Mexico  87102,  Grant  Number  99-7—0077-65-063-02 

Puebkj  of  Acoma.  P.O.  Box  469.  Puebto  of  Acoma.  New  Mexico 

87034,  Grant  Number  99-7-2199-55-128-02 

Pueblo  of  Laguna,  P.O.  Box  194.  Laguna.  New  Mexteo  87026,  Grant 

Number.  99-7-1663-65-117-02 - — 

Puebto  of  Taos,  PO.  Box  1846,  Taos,  New  Mexico  87571,  Grant 

Number  99-7-2200-55-129-02.-. - - 

Puebto  of  Zunl.  Zuni  Tribal  Coundl,  P.O.  Box  339,  Zum,  New  Mexico 

87327,  Grant  Number  99-7-0021 -65-023-02 ._ _ 

Ramah  Navajo  School  Board,  Inc,  Drawer  G,  Pine  Hill,  New  Mexico 

87537,  Grant  Number  99-7-0146-65-075-02 _ — 

Santa  Clara  Indian  Pueblo,  PO    Box  580,  Espanola,  New  Mexico 

87532,  Grant  Number:  99-7-3224-55-166-02 — - 

Santo  Dormngo  Tribe,  PO    Box  99,  Santo  Domingo,  New  Mexico 

87062  Grant  Number  99-7-1781-65-122-02. - 

American  Indian  Community  House,  Inc.,  404  Lafayette  Street.  2nd 
Ftoor,  New  York  City,  New  York  10003,  Grant  Number  99-7-0348- 

55-090-02 

Native  American  Cultural  Center.  Inc..  2115  East  Mam  Street,  Roches- 
ter, New  York  14609,  Grant  Number  99-7-3407-55-191-02 

Native  Amencan  Comm.  Svcs.  Ene  &  Niagara,  1047  Grant  Street 
(Rear)— P  0.  Box  86,  Buftato,  New  York  14207-0086,  Grant  Number 

99-7-0689-55-106-02 - - 

St  Regis  Mohawk  Tribe,  Community  BuiWing,  Hogansburg,  New  York 

13655.  Grant  Number:  99-7-0522-55-103-02 —.. 

Seneca  Nation  of  Indians,  1492  Route  438,  Salamanca.  New  York 

14081,  Grant  Number:  99-7-0169-55-079-02 

Cumberland  County  Assoc  tor  Ind.  People,  102  Indian  Dnve,  Fayette- 

vilte.  North  Carolina  28301,  Grant  Number  99-7-1782-55-123-02 

Eastern  Band  of  Cherokee  Indians,  P.O.  Box  481,  Cherokee,  North 

Carolina  28719  Grant  Number  99-7-0003-55-006-02 

Guilford  Native  Amencan  Assoc,  PO   Box  5623.  400  Prescott  Street. 
Greensboro,    North    Carolir*    27435-0623,    Grant   Number    99-7- 

2727-55-142-02 - - 

Haliwa-Sapom  Tribe,  Inc..  PO  Box  99,  HoUister,  North  Carolina  27844, 

Grant  Number:  99-9-3514-55-015-02  

Lumbee  Reg    Dev   Assoc,  PO   Box  68,  Pembroke,  North  Caroina 

28372-0068,  Grant  Number  99-7-0067-55-055-02 

MetroHna  Native  Amencan  Assn..   6407   IdlewiW   Road— Suite   103, 
Charlotte,  North  Carolina  28212,  Grant  Number  99-7-2726-55-141- 

02 

North  Carolina  Comm.  of  Ind  Affairs,  P.O   Box  27228,  Raleigh,  North 

Caroina  27611-7228,  Grant  Number  99-7-0070-55-057-02 

Devils  Lake  Sioux  Tribe,  P.O.  Box  300.  Fort  Totten,  North  Dakota 

68335,  Grant  Number  99-7-0037-55-034-02 

Standing  Rock  Sioux  Tribe,  Box  D,  Fort  Yates,  North  Dakota  58538, 

Grant  Number  99-7-0046-55-041-02 - - 

Three  Affiliated  Tribes,  Box  597,  New  Towa  North  Dakota  68763. 
Grant  Number  99-7-0062-55-170-02 - - 


Program      |     Co«t  pool 


Total 


Program  Coat  pool 


165,846 
171.031 
310,201 
332938 

93.173 
164.063 
294,781 

77.052 

127263 
79.316 

119,453 
53.742 
75.046 

713,155 

100,740 
75.610 
32427 

288,164 

92332 

19.332 

125376 

771,976 
283.490 

229312 
163.998 
304,959 
124.814 
235.245 

94.672 

66.122 

1.282226 

96.964 
316,091 
118.131 
247.218 
167.082 


132676 
136.825 
248,161 
266.350  I 

74338  I 
131250 
235,826 

61.642 

101310 

63,453 

95362 

42994 

60,037 

570324 

80392 

60,488 

26,942 

231.331 

73.866 

15,466 

100,701 

617361 
226,792 

183.930 
131,198 
243.967 
99,851 
188.196 

75398 
52.898 

1.025.781 

77.571 
252373 

94.505 
197,774 
133.666 


I 


33,186 
34,206 
62,040  j 
66,566  i 
18,635 
32813 
68.956 
16,410 

25.453 
15.663 
23381 

10,748 

15.009 

142331 

20,146 

15,122 

6,485 

57,833 

18,466  i 

3,866  I 

25,175 

164.395 
56.698 

45.962 
32800 
60.992 
24.963 
47,049 

18.974 

13.224 

256,445 

19,393 
63,218 
23.626 
49,444 
33.416 


53,106 
0 

53,667 

67,802 
• 

18,840 

e 

17.456 

86216 
38.066 
06363 
30360 
29.737 
0 
40343 

56.796 

12375 
125306 

22303 
5.541 

40343 

3.048 
7.111 

9,974 

27.059 

53.287 

0 

64,964 

0 
0 
0 

0 
0 

37,772 
91,796 
54,580 


42566 

0 

42928 
54.082 

0 
16^72 

0 
13.064 

52S73 

31.252 

53.490 

24.455 

23.790 

0 

32434 

45,437 

9300 

100.406 

18332 

4.433 

32434 

2438 
5.680 

7379 

21.647 

42630 

0 

67371 


0 
0 

30.218 
73.438 

43  664 


10,638 

0 

10.731 

13320 

0 

3,766 

0 

3,491 

13.243 

7313 

13373 

6.114 

5,947 

0 

8,108 

11356 

2475 

25.101 

4301 

1.106 

6.109 

610 

1,422 

1.996 

5.412 

10.657 

0 

16.993 

0 

0 
0 

0 

0 

7,554 

18.360 
10,916 


2988 
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U.S.  DCPARTMENT  OF  LABOR-EMPLOYMENT  AND  TRAINING  ADMINISTRATION,  PY  1991  TiTLE  IV-A  AND  PY  1990  ll-B  (SUMMER  1991) 

Planning  Estimates  for  Native  American  Grantees.  12-13-1990— Continued 


PY  1991  IV-A 


ToM 


Program 


-I- 


Cost  pool 


PY  1990  ll-B 


Tunta  MouKwn  Band  o(  Ch^jpewa  IndMns,  P  0    Box  900.  B«lcourt. 

Nor*  D*o«  56318,  Grart  Nur*«r  99-7-0075-55-061-02 _-|  335.949 

UrMad  Tribaa  Tach.  Coltaga.  3315  Umvarsrty  Drive,  Bismarck.  North 

Dakott  58511,  Grant  Numbar  99-7-0206-55-173-02  -....  169,473 

North  AiTianc«i  Indian  Cultural  Cantars.    1062  Trplane   Boutwrtrt, 

Akron.  ONo  44306.  Grwit  Numbar  99-7-3349-55-186-02 —J  716.849 

Caddo  Triba  o«  OWahoma.  PO   Box  487.  Bmgar.  OWafxjma  7300». 

Grw«Numbar  99-7-1783-55-124-02  -  27,605 

Cantrri  Jrtm  cH  tha  Shrxnaa  Area.   Inc.,  624  Nort^   Broa<J»»ay 

Shawnaa.  Oklahoma  74801.  Grant  Numbw  99-7-0038-55-03S-02  79.974 

Charokaa  Natkjn  o<  Oklahoma.  PO   Box  948,  Tahlaquah,  Oklahoma 

74466,  Qrw*  Number  99-7-0027-55-027-02 j        1.397,196 

Cheyenne  Arn)aho  Tribes.  PO   Box  67.  Concho,  Oklahoma  73022, 

Grwit  Number  99-7-0048-55-043-02 -.•  209,639 

Chk:kaaaw  Nalkxi  o(  Oklahoma.  520  East  Artngton.  PO   Box  1548. 

Ada.  Oklahonw  74820,  Grant  Number  99-7-0O42-55-O38-O2  374.597 

Choctaw  Natton  cH  Oklahoma,  Drawer  1210.  Durant,  Oklahoma  74702- 

1210,  Grant  Number  99-7-004 1-55-037-02 762.888 

Cttzena  Bwvj  Polawalomi  indNns,  1901  South  Gordon  Cooper  Dnve 

S»«wnaa,OMahoma  74801,  Grant  Number  99-7-2202-55-131-02  189,059 

ComwKhe  Tribe  o«  Oklahoo»a.   PO    Box  906,   Lawton,   Oklahoma 

73502.  Qrwit  Number  99-7-31 50-55-1 51 -02 155.589 

Creak  Nation  of  Oklahoma.   P  O    Box   580.   Okmutgee,   Oklahoma 

74447,  Oram  Number  99-7-0025-55-025-02 568,490 

Four  Tribes  Conaorth«n  al   Oklahoma.    PO.   Box    1193.   Anadarlio.  ; 

Oklahoma73005.  Grant  Number  99-7-2728-55-143-02  |  71.316 

lniar-M>«  Cound  01  N.E.  Oklahoma.  PO  Box  1306,  Miami.  Oklahoma 

74355,  Qr*«  Number  99-7-1135-55-110-02... *9.839 

Kiowa  Triba  o(  Oklahoma.  P.O.  Box  36i.  CarnegM,  Oklahoma  73015, 

Grwn  Number  9&-7-O047-55-042-02 202.016 

Oklahoma  Tribai  Assistance  Program.  Inc.,  1806  East  I5th  Street.  P.O 
Box  2641,  Tulsa.  Oklahoma  74101.  Grant  Number  99-7-0072-56- 

056-02 - 329.806 

Osage  Tribal  Council.  P.O.  Box  147— Osage  Agency  Campus,  Pa- 

whuska.  OW^wma  74056,  Gram  Number  99-7-0022-55-024-02  100,691 

Oloe-Miaaourw  mdwi  Tribe  of  Okla..  P  O  Box  99.  Red  Rock.  OMaho- 

rm  74661,  Grant  Number  99-7-2730-55-145-02 13.732 

Pawnee  Tribe  of  Oklahoma.  P  O.  Box  470,  Pawnee,  Oklahoma  74068 

Qr«it  Number  99-7-1785-66-126-02 22.732 

Ponca  Tribe  of  Oklahoma.  White  Eagle    Box  2.  Ponca  Oty.  Oklahoma 

74601,  Grant  Number  99-7-0029-56-028-02 53.598 

Samnole  Nakon  of  Oklahoma.  PO   Box  1496,  Wawoka.  Oklahoma 

74884,  Grant  Number  99-7-0051-55-046-02 ,  143.490 

Tonkawa  Tribe  at  Oklahoma.  P  O  Box  70.  Tonkawa.  Oklahoma  74663. 

Grant  Number  99-7-1136-55-111-02 42.333 

UnNad  Urtwi  Indan  Council,  1501  Ctasaen  Blvd.,  Suta  100.  Oklahoma 

73106-5435.  Grant  Number  99-7-2731-66-146-02 297.130 

Confad.  Tribes  of  SiMz  Indwns.  P  O  Box  549,  Sitetz.  Oregon  97380,  i 

Grwit  Number  99-7-3153-55-152-02 I  592.149 

Conted.  Tribes  of  the  Umatilla  md    Res..  PO    Box  638.  Pendtoton.  ' 

Oragon97801,Grwit  Number  99-7-3066-56-148-02 *3,930 

Contederala  Tribes  of  Wami  Srpmgs.  P  O  Box  C— Tonmo  Road,  Warm 

Springs.  Oregon  97761,  Grant  Number  99-7-0256-55-068-02  92,706 

Organnatkxi  of  Forgotten  Americans.  P.O.  Box  1257.  4509  South  et^ 
Street.  Rm.  206,  Klamath  Fans,  Oregon  97601-0276,  Grant  Number 

99-7-2732-55-147-02 431,171 

Council  of  Three  Rivers.  200  Charles  Street.  PIttaburgh.  PennsyWama 

15236,  Grwit  Number  99-7-0642-55-175-02 i  684,561 

United  Am.  mdwia  of  the  Dal  Valley,  225  Chestnut  Street  Phtiadei- 

phia.  fmnm/tumm  19106.  Grant  Number  99-7-0477-55-096-02  195,710 

Rhode  Mwv)  mdtan  CouncH.  444  Fnendsh«  St.,  Providence.  Rhode  i 

Island  02907,  Grant  Nwnber  99-7-0610-55-101-02 378.368 

Catawba  hxtan  Nation.  PO  Box  957.  Rock  Hill.  South  Carolina  29731.  { 

Grant  Number  99-9-3616-55-017-02 i  261.419 

Cheyenne  River  Sioux  Tribe.  P  O  Box  768.  Eagle  Butte,  South  Dakota  1 

57626.  Grant  Number  99-7-0039-66-036-02 223.865 

Lower  Brule  Sioux  Tribe.  PO.  Box  187.  Lower  Brule.  South  Dakota  ' 

57548.  Grant  Nurrtjar  99-7-0073-55-059-02 56.682 

Oglala  Sioux  Tribe.  PO   Box  G.  Pine  RxJge,  South  Dakota  57770.  i 

Grant  Number  99-7-0043-55-039-02 1  706.868 

Rosebud  Sioux  Tribe,  Box  430,  Rosebud.  South  Dakota  57570.  Grant  ' 

Number  99-7-0044-55-040-02 418.108 

SosetorvWahpeton  Sioux  Tntw.  PO  Box  509.  Agency  ViHage.  Soutn 

Dakota  57262.  Grant  Number  99-7-0045-55-169-02  162,845 

Unitad  Sioux  Tnbes  Dev  Corp .  P  O  Box  1 193,  Pierre.  South  Oakou  , 
57501.  Grant  Number  99-7-0166-55-077-02 - I  691,709 


268,759 

135,578 

573,479 

22.064 

63.979 

1.117,757 

187,711 

299.678 

610,310 

151^47 

124,471 

454.792 

57.053 

39.871 

161.613 

263.846 
80.553 
10.966 
18,186 
42.878 

114,792 
33,866 

237.704 

473.719 
35144 
74.165 

344.937 
647,649 
156,568 
302.684 
209,135 
178.932 
45.346 
564,694 
334.486 
130.276 
563.367 


67,190 

33.895 

143.370 

5.521 

15.995 

279.439 

41.928 

74.919 

152.578 

37.812 

31.118 

113,698 

14.263 

9.968 

40.403 

65,962 
20.138 

2.746 

4.546 
10.720 
28,698 

8,487 

59.426 

1 18,430 

6.786 
18.541 

86.234 

136.912 
39,142 
75.674 
52.284 
44.733 
11.336 

141.174 
83,622 
32.569 

138.342 


Total 


Program 


Cost  pool  - 


106.667 

0 

0 

12,098 

48,208 

723.763 

103,167 

185166 

325,264 

152.011 

117,102 

349,829 

36,294 

35,278 

63,763 


4,063 
0 
0 
0 

11.267 

81.177 

14,222  I 

223,030 

113,408  I 

48,023  I 
I 
62.615 


85.334 

0 

0 

9.678 

38.566 
579.010 

82.526 
148.133 
260.211 
121.609 

93,682 
279,863 

29,035 

28.222 

67,010 


192.185 

153.748 

75,082 

60,066 

7,942 

6,354 

15.977 

12,782 

47,192 

37.754 

65.755 

62,604 

46.268 

37,014 

215.827 

172,662 

13.576 

10,861 

16,069 

12,865 

41,743 

33,394 

3,250 

0 

0 

0 

9,014 

64,942 

11,378 

178,424 

90.726 

38,418 

60,092 


21  ."S 

0 

0 

2,420 

9,642 

144,753 

20.631 

37.033 

65.053 

30,402 

23,420 

69.966 

7.259 

7,056 

16,753 

38,437 

15,016 
1,588 
3.195 
9.438 

13.151 
9,254 

43.165 
2.715 
3.214 
8.349 

813 

0 

0 

0 

2.253 

16.235 

2.844 

44.606 

22.682 

9.606 

12.523 
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U.S.  Department  of  Labor— Employment  and  Training 
Planning  Estimates  for  Native 


Administration,  PY  1991  Title  (V-A  and  PY  1990  ll-B  (Summer  199i) 
American  Grantees,  12-13-1990— Continued 


PY  1991  IV-A 

PY  1990  ll-B 

Total         i 

I 
Program 

Cost  pool 

Total 

Program 

Cost  pool 

Native  Amencan  Indian  Association.   211   Unkm  Street  Suite  401. 

Stahlman  Building,  Nashville,  Tennessee  37501,  Grant  Number  99- 

9-3515-66-016-02 

333,405 

266,724 

66,681 

0 

0 

0 

Alabama-Coushatta  Indian  Trit)al  Council,  Route  3— Box  645,  Uving- 

stnn  Tbwm  77115   Grant  Ni«i*e'- 99-7-1784-55-125-02 

648,053 

518.442 

129,611 

5.264 

4.211 

1,063 

Dallas  Inter-Tribal  Center,  209  East  Jefferson  Blvd.,  Dallas,  Texas 

7S203-P690  Gram  f^umber  99-7-0078-55-064-02     1 

265.955 

212,764 

53,191 

0 

0 

0 

Tigua  Indian  Tribe,  P.O.  Box  17579-Ysieta  Station.  El  Paso,  Texas 

79917,  Gram  Number  99-7-2099-56-127-02 - 

442.660 

354.128 

88.532 

11,544 

9JZ3S 

2309 

Indian  Cemer  Empk^ymem  Services.  Inc..  1665  South  Mam.  Suite  1, 

406.346 

325,077 

81,269 

0 

0 

0 

Ute  Indian  Tribe,  P.O.  Box  190,  Fort  Duchesne,  Utah  84026,  Grant 

Number  99-7-0049-66-044-02 

73.029 

58,423 

14606 

34.817 

27354 

6,963 

Abenaki  Setf-Heip  Assa/N.H.IND.  Counc ,  Box  276,  Swamoa  Vermom 

05488,  Gram  Number  99-7-3064-55-185-02 -.... 

108,210 

86,568 

21.642 

0 

0 

0 

Mattt^xxn  Pamunkey  Monacan  Cortsortium,  Route  2— P.O.  Box  280, 

West  Pomt  Virginia  23181,  Gram  Number  99-7-3227-66-159-02 

234.844 

187,875 

46.968 

1,570 

1^56 

314 

Amencan  Indian  Community  Center,  East  801  Second  Ave..  Spokane, 

WashiTKiton  99202.  Gram  Number  99-7-1138-55-112-02 _ 

698.238 

558.590 

139,648 

116.641 

93413 

23J28 

Colvilte  Cortederated  Tribes.  P.O.  Box  150,  Nespelem.  Washington 

99155,  Gram  Number  99-7-1726-56-118-02.. - ..._ ^ 

198,077 

158.462 

39.615 

49,406 

38,526 

9.882 

Lummi  Indian  Business  Counci.  2616  Kwina  Road.  Beltangham,  Wash- 

ington 96225.  Gram  Number  :99-7-2204-56-338-02 _ - 

43.459 

34,767 

8.692 

19.579 

15,663 

3  916 

N.W.  imer-Tribal  Council.  P.O.  Box  115.  Neah  Bay,  Washington  98357, 

Gram  Number  99-7-0069-55-056-02 — - - 

45,096 

36,077 

9,019 

32.323 

25458 

6.465 

PuyaHup  Tribe,  2002  East  28lh  St.  Tacoma.  Washington  96404,  Gram 

Number  99-7-1137-55-178-02 - — _ 

159,918 

127,934 

31,984 

19,671 

15.737 

3.934 

Seattle  Indian  Center,  611   12th  Avenue  South— Suite  300,  Seattle, 

Washington  96144,  Gram  Number  99-7-0611-65-102-02 .._ - 

418,932 

335,146 

83.786 

0 

0 

0 

Western  WaaK  Ind.  Empl.  and  Tmg.  Prog.,  4505  Pacifie  Highway  East 

Suite  C-5,  Tacoma.  Washington  96424,  Gram  Number  99-7-1933- 

55-1 80-02 — _....- _.- - - - 

842,742 

674,194 

168.548 

129.016 

103^13 

26.803 

Lac  Courta  OraiHes  Tribal  Governing  Board.  Route  2.  Box  2700. 

Hayward,  Wisconsin  54843.  Gram  Nun*er  99-7-0018-65-021 -02. „... 

94,937 

75,950 

18,987 

26^12 

20,170 

5,042 

Lac  Du  Flambeau  Band  of  Lake  Superior  Chippewa.  PO.  Box  67,  Lac 

Du  Flambeau.  Wisconsin  64538.  Gram  Number  99-7-1139-65-113- 

02 - - - 

45.709 

36,567 

9.142 

19.394 

15,515 

3.878 

Menonmee  Indian  Tribe,  P.O.  Box  397,  Keshena  Wisconsin  54136- 

03J7  Gram  Numt)er  99-7-0013-56-018-02 

72,512 

58.010 

14.502 

47^84 

37,827 

9.457 

Milwaukee  Area  Am.  Ind.  Manpower  Counc..  634  West  Mitchell  Street 

Milwaukee.  Wisconsin  53204-3512.  Gram  Number  99-7-0227-55- 

086-02 - _ _ - 

224.780 

179.824 

44956 

0 

0 

0 

Oneida  Tribe  of  Indians  of  Wis..  Inc.,  P.O.  Box  365,  Oneida.  Wisconsin 

54115-0365,  Gram  Number  99-7-0015-65-019-02 _ 

199.268 

159.414 

I              39.854 

31.307 

25.046 

6.261 

Stockbhdge-Munsee  Community,  Route  1,  Bowler,  Wisconsin  64416. 

Gram  Nur*er  9^-7-0500-55-099-02 -.- — . 

60.565 

48.452 

12.113 

9.328 

7,462 

1366 

Wisconsin   Indian   Consortium.   P.O.    Box    181,   Odana^   Wisconsin 

54861,  Gram  Number  99-7-2207-55-132-02 _ _ ~ 

89.034 

71,227 

17.807 

26.320 

21,056 

5.264 

Wisconsm-Winnebago  Business  Committee.   PO    Box  311,  TomaN 

' 

Wisconsin  54660  Gram  ffcimber  99-7-0019-55-022-02 

193.307 

154,646 

38.661 

14,961 

11.968 

2.992 

Shoshone/ Arapahoe  Tribes.  P.O.  Box  217.  Fort  Washakie.  Wyoming 

1 

1 

82514,  Gram  Number  99-7-0050-55-046-02-....- 

217,796 

174,236 

43,559 

1             70.557 

56.446 

I^bonal  total _.- - —     ..  .- 

59,625.00 

j       47,700,000 

11,926  000 

12,726.012 

10,180.811 

2.546.201 

[FR  Doc  91-1540  Filed  1-24-91:  8:45  am) 
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ENVmONMENTAL  PROTECTION 
AGENCY 

tOPTS-53136;  FRL  3B75-3I 

Pr*manufactur«  Notices;  Monthly 
Statu*  Report  for  OCTOBER  1990 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Roaster  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
OCTOBER  1990. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE-G004 
at  the  address  below  between  8  a.m. 
and  noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"(OPTS-53136)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Rm  I^lOO,  Washington,  DC 
20460,  (202)  382-3532. 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  M.  Stahl,  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm 
EB-44,  401  M  St.,  SW.,  Washington.  DC 
20480  (202)  382-3725. 
SUPPtEMCNTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)),  will  identify:  (a)  PMNs 
received  during  OCTOBER;  (b)  PMNs 
received  previous  and  still  under  review 
at  the  end  of  OCTOBER;  (c)  PMNs  for 
which  the  notice  review  period  has 
ended  during  OCTOBER;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  OCTOBER;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended. Therefore,  the 
OCTODER  1990  PMN  Status  Report  is 
being  published. 


Drtted:  lanuary  18,  1991, 
Steven  Newburg-Rinn, 
Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

Premanufacture  Notice  Monthly  Status 
Report  for  OCTOBER  1990. 

1.  156  Premanufacture  notices  and  exemption 
requests  received  during  the  month: 


PMN  No. 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

Y 

Y 

Y 

Y 

Y 

Y 

Y 

Y 


91-0001 

91-0005 

91-0009 

91-0013 

91-0017 

91-0021 

91-0025 

91-0029 

91-(-)033 

91-0t)37 

91-0041 

91-(X)45 

91-ai49 

91-0053 

91-0057 

91-0061 

91-0065 

91-0069 

91-0073 

91-0077 

91-0081 

91-0085 

91-0089 

91-0063 

91-0097 

91-0101 

91-0105 

91-0109 

91-0113 

91-0118 

91-0122 

91-0001 

91-0005 

91-0009 

91-0013 

91-0017 

91-0021 

91-0025 

91-0029 


91-0002 

91-0006 

91-0010 

91-0014 

91-0018 

91-0022 

91-0026 

91-0030 

91-0034 

91-0038 

91-0042 

91-0046 

91-0050 

91-0054 

91-0058 

91-0062 

91-0066 

91-00-0 

91-0074 

91-0078 

91-0082 

91-0086 

91-0090 

91-0094 

91-0098 

91-0102 

91-0106 

91-0110 

91-0114 

91-0119 

91-0123 

91-0002 

91-0006 

Y  91-0010 

Y  91-0014 

Y  91-0018 

Y  91-0022 

Y  91-0028 


91-0003 
91-0007 
91-0011 
91-0015 
91-0019 
91-0023 
91-0027 
91-0031 
91-0035 
91-0039 
91-0043 
91-0047 
91-0051 
91-0055 
91-0059 
91-0063 
91-0067 
91-0071 
91-0075 

91-0083 
91-0087 
91-0091 
91-0095 
91-0099 
91-0103 
91-0107 
91-0111 
91-0115 
91-0120 
91-0124 
91-0003 
91-0007 
91-0011 
91-0015 
91-0019 
91-0023 
91-0027 


91-0004 

91-0006 

91-0012 

91-0016 

91-0020 

91-0024 

91-0028 

91-0032 

91-0036 

91-0040 

91-0044 

91-0048 

91-0052 

91-0056 

91-a)60 

91-0064 

91-0068 

91-0072 

91-0076 

91-0080 

91-0064 

91-0088 

91-0092 

91-0096 

91-0100 

91-0104 

91-0108 

91-0112 

91-0117 

91-0121 

91-0125 

91-0004 

91-0008 

91-0012 

91-0016 

91-0020 

91-0024 

91-0028 


Y  91-0030  Y  91-0031  Y  91-0032 


n.  214  Premanufacture  notices  received 
preNnously  and  still  under  review  at  the  end  of 

the  month: 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 


PMN  No. 


84-0660 

96-0501 
87-0105 
8--lfl"2 
88-021- 
88-0468 
88-08;)fl 
86-1035 
88-1618 
88-lb31 
8ft- r  83 
88-19;!- 
88-1984 
88-2tXXl 
88-2196 
88-2228 
88-2236 
88-2529 


85-0433 
88-1322 

87-0323 
87-1881 
88-0319 
88-0515 
88-0918 
88-1212 
88-1619 
88-1632 
88-1807 
88-1938 
88-1985 
88-2001 
88-2210 
88-2229 
88-2237 
88-2530 


85-0619 
86-1802 
87-0723 
87-1882 
88-0320 
88-0576 
88-1020 
88-1460 
88-1822 
88-1753 
88-1809 
88-1980 
88-1995 
88-2100 
88-2212 
88-2230 
88-2484 
88-2568 


85-0730 
86-1607 
87-1555 
88-0083 
88-0353 
88-0831 
88-1021 
88-1473 
88-1630 
88-1761 
88-1811 
88-1982 
88-1999 
88-2169 
88-2213 
88-2231 
88-2518 
89-0069 


89-0090 

88-0321 

89-0387 

89-0721 

89-0776 

89-0957 

89-0977 

89-1010 

89-1148 

90-0142 

90-0220 

90-0249 

90-0263 

90-0360 

90-0404 

90-0456 

90-0559 

90-0603 

90-0707 

90-1318 

90-1322 

90-1364 

90-1422 

90-1473 

90-1529 

90-1555 

90-1624 

90-1687 

90-1722 

90-1731 

90-1797 

90-1825 

90-1844 

90-1893 

90-1969 

90-2000 


89-0091 

89-0326 

89-0396 

89-0764 

89-0867 

89-0958 

89-0978 

89-1038 

90-0002 

90-0158 

90-0226 

90-0260 

90-0319 

90-0364 

90-0405 

90-0489 

90-0560 

90-0608 

90-1280 

90-1319 

90-1338 

90-1366 

90-1454 

90-1511 

90-1530 

90-1556 

90-1635 

90-1718 

90-1723 

90-1732 

90-1809 

90-1830 

90-1845 

90-1937 

90-1973 


89-0225 

89-0385 

89-0538 

89-0769 

89-0924 

89-0959 

89-0979 

89-1058 

90-0009 

90-0159 

90-0237 

90-0261 

90-0321 

90-0372 

90-0406 

90-0550 

90-0564 

90-0643 

90-1308 

90-1320 

90-1353 

90-1384 

90-1464 

90-1527 

90-1531 

90-1564 

90-1636 

90-1720 

90-1-28 

90-1745 

90-1818 

90-1839 

90-1846 

90-1965 

90-1984 


89-0254 

89-0386 

89-0589 

89-0775 

89-0942 

89-0963 

89-0980 

89-1062 

90-0013 

90-0211 

90-0248 

90-0262 

90-0347 

90-0384 

90-0441 

90-0558 

90-0581 

90-0669 

90-131-' 

90-1321 

90-1358 

90-1413 

90-1472 

90-1528 

90-1541 

90-1592 

90-1650 

90-1721 

90-1730 

90-1785 

90-1821 

90-1840 

90-1864 

90-1968 

90-1985 


P  90-2003 


III.    l,")t)  Premanufacture  notices  and 
exemption  request  for  which  the  notice  review 
period  has  ended  during  the  month.  (Expiration 
of  the  notice  review  period  does  not  signify  that 
the  chemical  has  been  added  to  the  Inventor}). 


PMN  No. 


88-0894 
88-2177 
88-2188 
90-0584 
90-1393 
90-1623 
90-1628 
90-1632 
90-1638 
90-1651 
90-1655 
90-1659 
90-1663 
90-1867 
90-1671 
90-1675 
90-1680 
90-1885 
90-1690 
90-1694 
90-1699 
90-1703 
90-1707 
90-1711 
90-1715 
90-1724 
90-1729 
90-1736 
90-1740 
90-1744 
90-1749 


88-1211 
88-2179 
90-0145 
90-0667 
90-1503 
90-1625 
90-1629 
90-1633 
90-1639 
90-1652 
90-1656 
90-1660 
90-1664 
90-1668 
90-1672 
90-1676 
90-1681 
90-1686 
90-1691 
90-1696 
90-1700 
90-1704 
90-1708 
90-1712 
90-1716 
90-1725 
90-1733 
90-1737 
90-1741 
90-1746 
90-1750 


88-1690 
88-2180 
90-0512 
90-0668 
90-1594 
90-1628 
90-1630 
90-1634 
90-1640 
90-1653 
90-1657 
90-1661 
90-1665 
90-1669 
90-1673 
90-1678 
90-1682 
90-1688 
90-1692 
90-1697 
90-1701 
90-1705 
90-1709 
90-1713 
90-1717 
90-1726 
90-1734 
90-1738 
90-1742 
90-1747 
90-1751 


88-1763 

88-2181 

90-0578 

90-1066 

90-1621 

90-1627 

90-1631 

90-1637 

90-1641 

90-1654 

90-1658 

90-1662 

90-1666 

90-1670 

90-1674 

90-1679 

90-1683 

90-1689 

90-1693 

90-1698 

90-1702 

90-1706 

90-1710 

90-1714 

90-1719 

90-1727 

90-1735 

90-1739 

90-1743 

90-1748 

90-1752 
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P  90-1753    P  90-1754    P  90-1755    P  90-1756      Y  90-0289    Y  90-0290   Y  90-0291    Y  90-0293       Y  91-0008    Y  91-0009   Y  91-0010    Y  91-0011 
P  90-1757    P  90-1758    P  90-1858    P  90-1940       Y  90-0294    Y  91-0001    Y  91-0002    Y  91-0003       Y  91-0012  Y  91-0013  Y  91-0014  Y  91-0015 
Y  90-0285    Y  90-0288   Y  90-0287    Y  90-0288       Y  91-0004    Y  91-0005    Y  91-0006    Y  91-0007 


IV.  29  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  manufacture 


PMN  No. 


itJentity/Genenc  Name 


Date  o< 

CommencetTient 


P  84-1 116  I  Adipic  acid  and  phthalic  anhydnde  polymers  with  ethylene  glycol  and  neopentyl  glycol  tafminated  with  2-«lfTyl  hexand.. 


G  Aliphatic  polyester 

G  Trans-S-/V-alkyl-2  (-4x^flnot)iphenyl)-l,3-dioxane. 
G  5-/V-AII<yl-2-4-\-alkoxypheny1-1 ,3-pynmidine 


P  85-0684 

P  85-0769 

P  85-0777 

P  87-0776     G  Sodium  salt  ot  dicartxjxylic  acid 

P  87-1789  !  Methane  surtonyl  pyrophosphate -. 

P  88-1753  ;  G  Bis(substttu1ed)cartX)iTionocyclic  azo)-carbomonocyclico)...._ 

P  68-2102  1  G  Acetylated  maed  aldehyde  novotac - — 

P  89-0511  1  G  Polyester  resin - 

P  89-0513  I  G  Polyester  resin •- 

P  89-0701  ;  2.5-Furanedione,  homopolyrrw  hydroiyzed  potassium  salt  butenedioic  acid  (Z).  homopolymer  potassium  salt 


P  80-0092     Polymer  of  styrene  ally)  alcohol  copolymers,  tall  oil  fatty  acid  and  acrylic  acid  -      OctoOer  i9  i962 

P  80-0183  :  G  /V-(3-{Dimethylamino)propyl)pertluoro  CU-C18  alkanesulfonamides,  acid  catalyzed  reaction  product  with  alkenyl  cartxsxylic  acid    .  ^'^7^    ■^■ 

P  82-0069  i  G  Polymer  of  diphenylmethane  diisocyanate  and  hydroicy  alkyl  ethers .'. - ^i^T*^  ^' 

September  28, 

1990 
September  6, 

1990. 
September  18, 

1990 
September  18, 

1990 
August  22  1988 
Oclober  2,  '990 
February  ^*  1990 
August  28  1990 
August  30  1990 
August  16  '990. 
Septembe-  20. 

1990 
August  "'    '989 
Septembet  6 

1990. 
January  8.  1990 
March  V  1990. 
September  1 1 . 

1990 
September  25, 

1990. 
September  13, 

1990. 
September  12. 

1990 
October  i   1990 
August  29  1990 
September  21, 

1990 
September  5, 

1990. 
September  i3 

1990 
September  18. 

1990 
September  i9. 
1990 


P  89-0705 
P  89-0771 


G  Tnsubstituted  ethylmettiacrylate  potymer. ., 
G  Substituted  azo-naphthalenesutf onic  acid. 


P  89-0936  G  Substituted  naphthalene  disulfonic  acid. . 
P  89-0937  '  G  Substituted  naphthalene  disulfonic  add. . 
P  90-0176     G  Acetyleneic  alkyoxysilane. 

P  90-0397 

P  90-0577 

P  90-0606 


P  90-0703 
P  90-1333 
P  90-1380 

P  90-1423 

P  90-1695 

Y  90-0262 

Y  90-0273 


G  Polyester  resin „ 

G  PolyamkJe 

G  Sulfonated  tnsubstituted  amine  salt . 


G  Orgarxjpolysikjxane , 

G  Substituted  alkysilylurea 

G  Oxyalkylated  amine  acetate. 


G  Polyurethane-urea. 


Salts  of  acrylk;  aromatic  polymeis.. 


G  Modified  soya  tatty  acid  isophthalate  alkyd 
G  Polyester _.... — 


V.  40  Premanufacture  notices  for  which  tlie 
period  has  been  suspended. 

PMN  No. 

P  88-1618    P  88-1619    P  8&-1620    P  88-1621 
P  88-1622    P  88-1630    P  88-1631    P  88-1632 


P  88-2212 
P  90-0226 
P  90-1643 
P  90-1647 
P  90-1677 
P  90-1720 


P  88-2213 
P  90-0347 
P  90-1644 
P  90-1648 
P  90-1684 
P  90-1721 


P  88-2228 
P  90-1393 
P  90-1645 
P  90-1649 
P  90-1687 
P  90-1722 


P  88-2229 
P  90-1642 
P  90-1646 
P  90-1650 
P  90-1718 
P  90-1-23 


P  90-1728    P  9O-1-30    P  90-1731     P  90-1732 
P  90-1745  P  91-0012  P  91-0046  Y  90-0292 

[FR  Doc-  91-1805  Filed  1-24-91,  845  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managefnent 

43  CFR  Part  3190 

RIN  1004-AB32 

(WO-450-4121-2410-24  1A;  Circular  No. 
2«32] 

Dalagation  of  Authority,  Cooperative 
Agreementa  arid  Contracta  for  Oil  and 
Gaa  Inapecttona 

agency:  Bureau  of  Land  Management. 
ACTION:  Final  rule.  Providing  Procedures 
for  Implementing  Certain  Provisions  of 
the  Federal  Oil  and  Gas  Royalty 
Management  Act. 

SUMMARY:  This  fmal  rulemaking 
establishes  administrative  procedures 
for  States  and  Indian  tribes  to  inspect 
supervised  oil  and  gas  leases  within  the 
limits  of  their  jurisdictions.  These 
procedures  are  necessary  to  implement 
section  202  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982. 
EFFECnvc  DATE  February  25. 1991. 
ADDRC8SCS:  Inquiries  or  suggestions 
should  be  sent  to:  Director  (610).  Bureau 
of  Land  Management,  Room  601, 
Premier  Building,  U.S.  Department  of  the 
Interior,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Peppemey.  (202)  653-2127. 
SUPPLEMENTARY  INFORMATION:  This 
final  rulemaking  establishes  a  new 
subpart  3192  in  part  3190,  Group  3100  to 
implement  the  authority  contained  in 
section  202  of  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982 
(FOGRMA)  (30  U.S.C.  1732)  relating  to 
the  inspection  of  Federally  supervised 
oil  and  gas  leases  by  a  State  or  Indian 
tribe  under  a  cooperative  agreement 
between  the  Bureau  of  Land 
Management  and  the  State  or  tribe.  This 
is  the  second  rule  implementing  the 
authority  in  FOGRMA  that  provides  for 
inspection  of  Federally  supervised  oil 
and  gas  leases  by  other  than  Federal 
employees.  The  first,  published  in  the 
Federal  Register  on  July  17. 1987  (52  FR 
27180),  set  forth  general  provisions 
pertaining  to  delegation  of  authority, 
cooperative  agreements,  and  contracts, 
and  more  specific  regulations  governing 
delegation  of  authority.  It  has  been  the 
policy  of  the  Department  of  the  Interior 
to  implement  section  205  of  FOGRMA 
first  and  then  to  follow  with  the 
implementation  of  section  202.  This  final 
rulemaking  provides  procedures  for 
cooperative  agreements  under  section 
202  of  the  Act.  It  therefore  covers 
cooperative  agreements  between  the 
Bureau  of  Land  Management  and  States 
and  Indian  tribes. 


The  purpose  of  the  inspection  is  to 
determine  whether  there  is  compliance 
on  oil  and  gas  leases  with  the 
requirements  of  the  mineral  leasing  laws 
and  FOGRMA. 

Section  202  of  FOGRMA  authorizes 
the  Secretary  of  the  Interior  to  enter  into 
cooperative  agreements  with  States  and 
Indian  tribes  for  the  purposes  of  sharing 
oil  and  gas  royalty  management 
information,  and  carrying  out  inspection, 
investigation,  and  certain  enforcement 
activities,  including  those  activities 
authorized  by  section  108  of  the  Act. 
The  Secretary  may  not  enter  into 
cooperative  agreements  with  a  State 
involving  Indian  lands  without 
permission  of  the  affected  Indian  tribe. 

States  and  tribes  should  be  aware  that 
the  continuation  of  any  cooperative 
agreement  made  under  this  rulemaking 
will  be  conditioned  upon  the  availability 
of  the  funds  for  compensation  to  an 
entity  participating  in  the  program. 

The  final  rulemaking  also  adds  a  new 
§  3190.4  providing  that  the  Bureau  of 
Land  Management  will  make  available 
information  needed  by  States  or  Indian 
tribes  to  carry  out  activities  authorized 
by  cooperative  agreements,  contracts,  or 
delegation  of  authority  provided  for  in 
this  part. 

The  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  28, 1988  (53  FR  47904).  and 
requested  comments  by  December  28, 
1988.  Comments  were  received  from  7 
sources;  2  from  Federal  agencies,  1  from 
an  Indian  tribe.  1  from  a  State 
government  agency,  1  from  an  oil 
company,  1  from  an  industry 
association,  and  1  from  an  individual. 
All  of  the  comments  were  given  careful 
consideration  during  the  preparation  of 
this  final  rulemaking. 

One  general  comment  recommended 
that  the  Bureau  of  Land  Management 
not  engage  in  the  practice  of  entering 
into  cooperative  agreements  or 
otherwise  delegating  its  responsibilities 
for  protecting  oil  and  gas  resources, 
stating  that  the  Bureau  would  be 
courting  problems  by  involving  other 
agencies  and  entities  that  have  different 
priorities  and  functions  than  the  Bureau 
does.  The  comment  is  not  adopted.  This 
final  rulemaking  implements  section  202 
of  FOGRMA.  The  rulemaking  does  not 
require  that  the  Bureau  enter  into 
cooperative  agreements;  it  merely 
provides  administrative  procedures  so 
that  agreements  can  be  approved. 

Two  comments  suggested  that 
I  3192.1-l(b)  be  amended  to  provide 
that  an  Indian  tribe  may  only  inspect 
those  leases  from  which  the  subject 
tribe  receives  revenues  or.  by 
implication,  over  which  it  has 
jurisdiction.  The  amendment  is  not 


adopted.  It  is  Department  policy  to 
permit  tribes  to  include  allotted  lands 
under  tribal  agreements,  provide  that 
the  tribe  has  the  consent  of  affected 
allottees. 

Two  comments  suggested  that 
§  3192.1-3  be  amended  by  adding 
paragraphs  providing  that,  within  15 
days  of  determining  that  a  proposal  for  a 
cooperative  agreement  is  complete,  the 
Bureau  of  Land  Management  will  notify 
operators  who  may  be  affected  by  the 
proposal  of  a  State  or  tribe.  The 
notification  would  request  comments 
from  the  operators.  The  Bureau  of  Land 
Management  would  be  required  to 
consider  the  comments,  and  to  reject  the 
proposed  cooperative  agreement  if  it  is 
provided  with  documented  evidence  of 
abuse  of  existing  inspection  or 
enforcement  authority  by  the  subject 
State  or  tribe.  The  amendment  is  not 
adopted.  There  is  not  statutory 
requirement  that  the  Bureau  of  Land 
Management  notify  operators  of  a 
proposed  cooperative  agreement:  States 
or  tribes  should  not  be  penalized  for 
incidents  that  occurred  prior  to  the 
proposed  agreement.  If  a  State  or  tribe  is 
found  to  be  abusing  the  authority  it 
receives  as  a  result  of  the  cooperative 
agreement,  the  Bureau  will  require 
corrective  action  or  cancellation  of  the 
agreement.  Operators  can  appeal  the 
enforcement  actions  of  a  State  or  tribal 
inspector  in  the  same  manner  that  it 
does  those  of  a  Federal  inspector, 
through  the  State  Director  review 
process. 

One  comment  suggested  the  §  3192.1- 
4(b]  be  amended  to  provide  that 
cooperative  agreements  would  be 
effective  for  a  term  of  from  1  to  5  years, 
and  that  agreements  could  be  modified 
or  renewed  annually.  The  suggestion 
that  the  agreement  term  be  changed 
from  a  maximum  of  3  years  to  a 
maximum  of  5  years  is  in  keeping  with 
Bureau  policy  for  other  types  of 
cooperative  agreements,  and  has  been 
adopted  in  the  final  rule.  The  final  rule 
also  recogi.izes  modification  of  the 
agreement  at  any  time  upon  consent  of 
both  parties. 

Two  comments  suggested  that  a  new 
paragraph  be  inserted  in  §  3192.1-5 
requiring  the  cooperative  agreement  to 
include  a  detailed  description  of  the 
lands  for  which  authority  to  inspect  is 
being  delegated,  and  that  the  reference 
to  confidentiality  of  proprietary 
information  in  proposed  paragraph  (f)  be 
amended  to  include  a  cross-reference  to 
S  3190.1  of  this  title,  which  contains  the 
regulations  on  proprietary  data.  This 
cross-reference  is  useful  and  the 
agreement  should  have  a  description  of 
the  lands  to  which  it  applies.  The 


Federal  Register  /  Vol.  56.  No.  17  /  Friday.  January  25.  1991  /  Rules  and  Regulations 


2997 


suggestions  are  adopted  in  the  final 
rulemaking. 

One  comment  requested  that  S  3192.1- 
5(f]  provide  that  the  cooperative 
agreement  include  a  detailed  description 
of  what  constitutes  proprietary 
information,  and  a  provision  that 
confidentiahty  restrictions  would  not 
apply  once  the  proprietary  information 
becomes  part  of  the  public  record.  A 
definition  of  proprietary  data  may  be 
found  in  |  3190.0-5(0  of  this  title.  It  is 
therefore  unnecessary  to  define 
proprietary  data  in  each  agreement. 

Two  comments  suggested  that 
§  3192.1-7  be  amended  to  provide  that 
the  cooperative  agreements  impose 
standards  on  State  and  tribal  inspectors 
at  least  as  stringent  as  those  the  Bureau 
of  Land  Management  imposes  on  its 
own  inspectors.  The  standards  referred 
to  in  this  section  of  the  regulations 
relate  to  the  overall  performance  of  the 
State  or  tribe  in  carrying  out  the 
activities  described  in  the  cooperative 
agreements,  including  but  not  limited  to. 
performance  of  the  individual 
inspectors.  Section  3192.4-4  has  been 
amended  in  response  to  these  and  other 
comments  on  inspector  performance,  but 
no  amendment  to  §  3192.1-7  is 
necessary. 

One  comment  suggested  that  §  3192.2- 
1  be  amended  to  include  a  requirement 
that  inspectors  inspect  for  compliance 
with  Onshore  Oil  and  Gas  Orders  as 
well  as  Bureau  regulations  and  the 
mineral  leasing  laws.  The  comment  has 
been  adopted  in  the  final  rulemaking  as 
a  clarification. 

One  comment  stated  that  |  3192.2- 
1(b)  should  be  amended  to  allow  tribes 
to  require  inspections  to  meet  standards 
that  are  higher  than  or  different  from 
Federal  standards.  The  comment  is  not 
adopted  in  the  final  rulemaking.  It  is 
important  that  uniformity  be  maintained 
from  State  to  State  and  tribe  to  tribe  for 
Federal  and  Indian  leases. 

One  comment  suggested  that  §  3192.2- 
1(d)  should  be  amended  to  add  greater 
emphasis  to  taking  into  account  tribal 
priorities,  stating  that  the  word 
"interests"  does  not  sufficiently  convey 
this  emphasis.  In  response  to  this 
comment,  the  word  "priorities"  has  been 
substituted  for  "  interests"  in  this 
provision.  Tribal  priorities  will  be  taken 
into  account  so  long  as  they  do  not 
conflict  with  FOGRMA. 

One  comment  requested  clarification 
as  to  whether  or  not  §  3192.2-2  includes 
shut-in  authority.  Language  has  been 
added  to  this  section  clarifying  that 
certified  State  and  tribal  inspectors  have 
shut-in  authority,  but  are  subject  to  the 
same  level  of  management  review  as 
certified  BLM  inspectors  are  under 
District  or  Resource  Area  policy.  This 


section  has  also  been  amended  in 
response  to  a  comment  discussed  under 
$  3192.3-1. 

One  comment  recommended  that 
§  3192.2-3(c)  be  removed,  stating  that 
determinations  of  whether  losses  are 
avoidable  or  unavoidable  are  made  by 
petroleum  engineers  employed  by  the 
Bureau  of  Land  Management,  that 
neither  Bureau  nor  State  or  Indian 
inspectors  are  responsible  for  making 
this  determination,  and  that  such 
determinations  are  not  inspection  and 
enforcement  functions.  The  suggestion 
has  been  adopted  in  the  final  rule,  and 
the  paragraph  has  been  removed  in  the 
final  rule  as  ufinecessary.  For  purposes 
of  clarificaticJn,  paragraphs  (a)  and  (b)  of 
§  3192.2-3  have  been  combined  and 
modified  to  describe  the  correct 
delegation  of  Secretarial  authority  for 
criminal  investigations  to  the  Director, 
BLM.  and  to  remove  language  appearing 
to  establish  rather  than  merely  describe 
such  authority.  The  final  rule  still 
provides  that  participation  of  State  and 
Indian  inspectors  in  such  investigations 
shall  be  as  specified  in  the  agreement  or 
at  the  discretion  of  the  authorized 
officer. 

One  comment  suggested  that  §  3192.2- 
4  be  removed  entirely,  because  the 
regulations  already  provide  that 
inspections  shall  be  in  accordance  with 
the  appropriate  policies  of  the  State 
Office,  district,  and  resource  area,  and 
argued  that  oil  transporters  need  not  be 
singled  out  for  special  treatment.  The 
comment  is  not  adopted  in  the  final 
rulemaking.  Oil  transporter  inspections 
are  not  covered  by  the  standard 
inspection  checklist  employed  by 
Bureau  oil  and  gas  inspectors. 

One  comment  asked  that  §  3192.3-1 
be  clarified  as  to  whether  State  and 
tribal  inspectors  will  be  allowed  to  issue 
second  Notices  of  Incidents  of 
Noncompliance  (INCs)  leading  to 
automatic  imposition  of  assessments. 
Section  3192.2-2(a)  has  been  amended  to 
make  it  clear  that  inspectors  operating 
under  cooperative  agreements  have 
authority  only  to  issue  initial  INCs. 
Section  3192.2-2(b)  and  this  section 
have  been  amended  to  make  it  clear  that 
imposition  of  assessments  and  penalties 
remains  the  responsibility  of  the  Bureau 
of  Land  Management. 

One  comment  suggested  that  §  3192.4- 
1(a)  should  be  amended  to  remove  the 
provision  that  the  authorized  officer 
shall  screen  a  list  of  nominees  submitted 
by  the  State  or  tribe,  stating  that  the 
Bureau  of  Land  Management  should  not 
be  responsible  for  screening  nominee 
inspectors  selected  by  the  State  or  tribe. 
The  comment  has  been  adopted  in  the 
final  rulemaking.  There  are  no  set 
standards  or  criteria  for  selecting 


inspectors.  States  and  tribes  should  be 
able  to  select  their  own  personnel 
without  Bureau  interference.  It  is  the 
responsibility  of  the  State  or  tribe  to  find 
qualified  people  for  the  program. 

One  comment  addressed  §  3192.4-4la) 
and  pointed  out  that  BLM  already  has 
standards  imposed  on  its  own 
inspectors,  and  stated  that  State  and 
Indian  inspectors  should  be  required  to 
meet  the  same  standards.  In  response  to 
this  comment  and  the  two  earlier 
comments  on  cooperative  agreement 
inspectors  meeting  the  same  standards 
as  BLM  inspectors,  this  section  has  been 
amended  in  the  final  rulemaking  to 
make  it  clear  that  State  and  Indian 
inspectors  shall  meet  the  same 
standards  as  are  imposed  on  BLM 
inspectors. 

One  comment  suggested  addressing 
recent  amendments  to  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Pub.  L.  93-638.  amended 
by  Pub.  L.  100-^72)  in  this  rale.  This 
comment  was  not  adopted  because  this 
rule  applies  to  States  as  well  as  Indian 
tribes,  while  that  Act  pertains  only  to 
Indians. 

In  order  to  reflect  current 
Departmental  policy,  the  reference  to  50 
percent  funding  has  been  removed  from 
§  3192.1-5(7)  (§3192.1-5(k)  in  the 
proposed  rule).  A  new  proposed  rule 
that  would  amend  §  3190.2-2.  which 
provides  for  50  percent  Federal  funding 
of  such  agreements,  to  provide  for  100 
percent  funding,  is  presently  under 
consideration. 

Changes  on  General  Services 
Administration  Standard  Form  424 
necessitated  changes  in  i  3192.1-21d). 
Information  requested  in  subparagraphs 
(3)  and  (4)  of  that  paragraph  are  now 
required  in  the  new  forms,  and  the 
subparagraphs  have  been  removed  as 
urmecessar\'. 

The  principal  author  of  this  proposed 
rulemaking  is  Susan  Peppemey  of  the 
Division  of  Fluid  Mineral  Lease  and 
Reservoir  Management,  assisted  by  the 
staff  of  the  Division  of  Legislation  and 
Regulatory  Management,  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Pohcy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  under  Executive  Order  12291 
that  this  document  is  not  a  major  rule. 
and  under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  it  will  not  have 
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a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  as  required  by  Executive 
Order  12630,  the  Department  has 
determined  that  the  rulemaking  would 
not  cause  a  taking  of  private  property. 

The  information  collection 
requirements  contained  in  §  3192.1- 
2(d)(1)  of  this  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  0348-0040, 
0348-0043.  and  0348-0044. 

The  information  collection 
requirements  contained  in  §  3192.1-2 
(d)(2)  and  (e)  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  as  required  by  44  U.S.C.  3501 
et  seq.  The  collection  of  this  information 
will  not  be  required  until  it  has  been 
approved  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects  in  43  CFR  Part  3190 

Administrative  practice  and 
procedure.  Government  contracts, 
Indian  lands — Mineral  resources. 
Intergovernmental  relations.  Mineral 
royalties,  Oil  and  gas  production.  Public 
lands — Mineral  resources,  Reporting 
and  recordkeeping  requirements. 

Under  the  authorities  cited  below, 
part  3190,  Group  3100.  subchapter  C, 
chapter  II  of  title  43  of  the  code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

Dated:  November  19, 1990. 
|amM  M.  Hughes, 

Deputy  Assistant  Secretary  of  the  Interior. 

PART  3190-DELEGATION  OF 
AUTHORITY,  COOPERATIVE 
AGREEMENTS  AND  CONTRACTS  FOR 
OIL  AND  GAS  INSPECTION 

1.  The  authority  citation  for  Part  3190 
continues  to  read  as  follows: 

Authority:  The  Mineral  Leasing  Act  of  1920, 
as  amended  and  supplemented  (30  U.S.C.  181 
et  seq.),  the  Mineral  Leasing  Act  of  Acquired 
Lands  of  1947.  as  amended  (30  U.S.C.  351- 
359),  the  Act  of  March  3, 1909.  as  amended 
(25  U.S.C.  396),  the  Act  of  May  11, 1938,  as 
amended  (25  U.S.C.  396a-396q),  the  Act  of 
February  18. 1891.  as  amended  (25  U.S.C. 
397),  the  Act  of  May  29, 1924  (25  U  S.C.  398). 
the  Act  of  March  3, 1927  (25  U.S.C.  398a- 
398e),  the  Act  of  June  30  1919.  as  amended  (25 
use.  399)  and  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982  (30  U.S.C. 
1701  etseq). 

Subpart  3190— Delegation  of 
Authority,  Cooperative  Agreements 
and  Contracts  for  Oil  and  Gaa 
Inspections;  General 

2,  Section  3190.4  is  added  to  read  as 
follows: 


§  3190.4    AvallabUlty  of  Information. 

Information  in  the  possession  of  the 
Bureau  of  Land  Management  that  is 
necessary  to  carry  out  activities 
authorized  by  delegations  of  authority, 
cooperative  agreements,  or  contracts 
entered  into  under  this  part  will  be 
provided  by  the  BLM  to  the  States  and 
Indian  tribes  party  to  such  agreements. 
Release  of  proprietary  data  shall  be 
subject  to  the  provisions  of  §  3190.1  of 
this  part. 

3.  Subpart  3192  is  added  to  read  as 
follows: 

Subpart  3192— Cooperative  Aflreements 
wttti  State*  and  Tribes 

Sec. 

3192.1  Establishment  of  cooperative 
agreements  with  States  and  tribes. 

3192.1-1    Eligibility. 

3192.1-2    Request  for  cooperative  agreement. 

3192.1-3    Action  on  request  for  cooperative 

agreement. 
3192.1-1    Terms  of  agreements. 
3192.1-5    Contents  of  agreements. 
3192.1-6    Allowable  costs. 
3192.1-7    Performance  standards. 
3192.1-8    Withdrawal  of  Indian  lands  from 

State  cooperative  agreements. 

3192.2  Activities  authorized  under 
cooperative  agreements. 

3192.2-1     Inspections. 

3192.2-2    Enforcement. 

3192.2-3    Investigations. 

3192.2-4    Oil  transporter  inspection, 

3192.3  Activities  not  authorized  under 
cooperative  agreements. 

3192.^1    Assessments  and  penalties. 
3192.3-2    Collections. 

3192.4  State  and  tribal  inspectors. 
3192.4-1    Selection  of  inspectors. 
3192.4-2    Training. 

3192.4-3    Inspector  identification  cards. 
3192.4-4    Certification. 
3192.4-5    Conflict  of  interest. 

3192.5  Termination  and  reinstatement  of 
agreements. 

3192.5-1    Termination. 
3192.5-2    Reinstatement. 

Subpart  3192— Cooperative 
Agreements  with  States  and  Tribes 

§3192.1    Establlstiment  of  cooperative 
agreements  witri  States  and  tritMS. 

§319Z1-1    Ellglbiltty. 

(a)  Only  those  States  with  Federally 
supervised  producing  oil  and  gas  leases 
within  their  boundaries  may  enter  into 
cooperative  agreements  with  BLM  for 
the  purpose  of  conducting  oil  and  gas 
inspections. 

(b)  Only  those  tribes  with  producing 
oil  or  gas  leases  on  Indian  lands  under 
their  jurisdiction  may  enter  into 
cooperative  agreements  with  BLM  for 
the  purpose  of  conducting  oil  and  gas 
inspections. 


§  3 1 92. 1  -2    Request  for  cooperative 
agreement 

(a)  Any  eligible  State  or  Indian  tribe 
may  propose  to  enter  into  a  cooperative 
agreement  with  BLM  for  oil  and  gas 
inspection  activities,  as  covered  in  this 
part. 

(b)  The  Governor,  tribal  chairman  or 
other  appropriate  official  shall  make  a 
written  proposal  to  the  appropriate  BLM 
State  Director. 

(c)  States  or  tribes  may  request  a 
preproposal  meeting  with  the  BLM  for 
the  purpose  of  obtaining  information 
required  for  the  preparation  of  a 
proposal. 

(d)  Proposals  for  cooperative 
agreements  shall  include  the  following: 

(1)  Completed  Standard  Form  424. 
Application  for  Federal  Assistance: 
Standard  Form  424A,  Budget 
Information — Non-Construction 
Programs;  and  Standard  Form  424B — 
Assurances— Non-Construction 
Programs. 

(2)  A  description  of  the  type  and 
extent  of  oil  and  gas  inspection 
activities  proposed  under  the  agreement 
and  the  period  of  time  the  proposed 
agreement  will  be  in  effect: 

(e)  States  requesting  cooperative 
agreements  on  Indian  lands  located 
within  the  boundaries  of  their  State 
must  include  a  signed  statement  from 
the  appropriate  tribal  official(s) 
indicating  agreement  with  the  State 
proposal.  The  statement  must  include  a 
description  of  the  type  and  extent  of 
activities  to  be  carried  out  by  the  State 
on  Indian  lands  and  should  indicate  the 
period  of  time  the  proposed  agreement 
between  the  State  and  the  tribe  will  be 
in  effect. 

(f)  Tribes  may  include  allotted  lands 
under  a  tribal  agreement  upon  request  of 
the  allottee  or  on  their  own  initiative 
with  the  consent  of  the  allottee. 

§  3192.1-3    Action  on  request  for 
cooperative  agreement 

(a)  Upon  receipt  of  a  proposal  for  a 
cooperative  agreement  from  a  State  or 
tribe  the  BLM  will  review  the  proposal 
to  determine  if  it  is  in  keeping  with  the 
intent  of  FOGRMA. 

(b)  Within  30  days  the  BLM  shall 
notify  the  State  or  tribe  whether  or  not 
the  proposal  is  complete.  If  the  proposal 
is  complete  BLM  will  also  indicate  when 
the  State  or  tribe  can  expect  to  begin 
negotiating  the  provisions  of  the 
agreement.  If  the  proposal  is  not 
complete  the  BLM  will  state  the  reasons 
why  the  proposal  is  unacceptable. 

§  3192.1-4    Terms  cf  agreements. 

(a)  All  agreements  entered  into  under 
this  part  shall  be  in  accordance  with  the 
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pur'   '?es  of  FOGRMA  and  the  Grants 
and  cooperative  Agreements  Act  of 
1977. 

(b)  All  cooperative  agreements  shall 
be  valid  for  a  period  of  1  to  5  years  from 
the  effective  date  of  the  agreement. 
Cooperative  agreements  may  be 
modified  upon  written  consent  of  both 
parties. 

(c)  Federal  assistance  received  for 
cooperative  agreements  shall  be  used 
only  for  costs  directly  required  to  carry 
out  the  agreed  upon  activities. 

(d)  There  shall  be  no  subcontracting 
of  agreed  upon  activities,  except  for 
financial  audits  or  program  funds, 
without  approval  of  the  authorized 
officer. 

§3192.1-5    Contents  of  agreements. 

Cooperative  agreements  shall  contain 
as  a  minimum  the  following: 

(a)  A  statement  of  purpose,  objective 
and  authority; 

(b)  Definitions  as  appropriate; 

(c)  Roles  and  responsibilities  of  the 
BLM  and  the  State  or  tribe; 

(d)  A  detailed  description  of  activities 
to  be  carried  out  under  the  agreement; 

(e)  A  detailed  description  of  the  lands 
covered  by  the  cooperative  agreement; 

(f)  Those  performance  standards 
required  by  §  3192.1-7  for  activities  to 
be  carried  out  by  a  State  or  tribe  under 
an  agreement; 

(g)  Provisions  for  confidentiality  of 
propnetary  information,  as  provided  in 
§  3190.1  of  this  title;  conflict  of  interest: 
shared  civil  penalties;  and  termination 
of  the  agreement; 

(h)  Specific  contacts  for  BLM  and  the 
State  or  tribe; 

(i)  Plans  for  scheduling  inspection 
activities  and  for  training  State  or  Indian 
inspectors; 

(j)  A  specific  limit  on  the  amount  of 
Federal  funding  as  established  by  BLM; 

(k)  Procedures  for  State  or  tribe  to 
request  reimbursement,  as  established 
by  43  CFR  part  12,  subpart  A; 

(1)  A  statement  identifying  those 
expenditures  that  are  covered  as 
allowable  costs  and  therefore  subject  to 
reimbursement  under  S  3190.2-2  of  this 
title; 

(m)  A  schedule  for  periodic  reviews 
and  meetings: 

(n)  Plans  for  BLM  oversight  of  State  or 
tribe  activities. 

§3192.1-6    Ailoweble  costs. 

Allowable  costs  shall  be  as  specified 
in  43  CFR  part  12,  subpart  A. 

§  3192.1-7    Performance  standards. 

The  BLM  shall  establish  minimum 
performance  standards  for  carrying  out 
activities,  which  shall  be  incorporated 
into  each  agreement  and  shall  be  used 


as  the  basis  for  evaluating  State  or  tribal 
performance. 

§  3192.1-8    Wtthdrawal  of  Indian  lands 
from  State  cooperative  agreements. 

(a)  When  an  Indian  tribe  withdraws 
permission  for  a  State  to  conduct 
inspection  and  related  activities  on  its 
lands,  the  Indian  tribe  shall  provide 
written  notice  of  its  withdrawal  of 
permission  to  the  State,  and  provide  a 
copy  of  the  notice  to  the  authorized 
officer. 

(b)  Upon  withdrawal  of  Indian  lands 
from  a  State  cooperative  agreement,  the 
authorized  officer  shall  immediately 
provide  for  the  inspection  and 
enforcement  activities  on  the  affected 
Indian  lands. 

(c)  No  later  than  120  days  after  receipt 
of  a  notice  of  withdrawal  of  permission 
from  an  Indian  tribe,  that  portion  of  the 
cooperative  agreement  applying  to  the 
lands  covered  by  the  notice  shall 
terminate. 

(d)  Upon  termination  of  that  portion  of 
a  State  cooperative  agreement  covering 
Indian  lands,  appropriate  changes  in 
funding  shall  be  made  by  the  authorized 
officer. 

§3192.2    Activities  authorized  under 
cooperative  agreements. 

§  3192.2-1    Inspections. 

(a)  Inspections  of  oil  and  gas 
operations  covered  by  this  part  shall  be 
carried  out  by  State  and  Indian 
inspectors  only  as  specified  in  the 
agreement. 

(b)  State  and  Indian  inspectors 
conducting  inspections  as  authorized 
representatives  of  the  Secretary  shall 
inspect  for  compliance  with  the 
regulations  of  the  Bureau  of  Land 
Management,  including  Onshore  Oil  and 
Gas  Orders,  and  the  mineral  leasing 
laws. 

(c)  State  and  Indian  inspectors  may 
conduct  independent  inspections,  as 
specified  in  the  agreement,  after  they 
are  certified  to  do  so  as  provided  in 

8  3192.4-4  of  this  title. 

(d)  BLM  shall  select  leases  to  be 
inspected.  In  making  such  selection. 
BLM  shall  take  into  account  the 
priorities  of  the  affected  State  or  tribe. 

(e)  Inspections  shall  be  scheduled  in  a 
manner  to  avoid  duplication  of  effort 
between  the  BLM  and  the  State  or  tribe. 

(f)  State  and  Indian  inspectors  shall 
use  BLM  inspection  forms  when 
conducting  inspections.  Completed 
forms  are  to  be  returned  to  BLM  within 
the  time  frame  specified  in  the 
agreement. 

(g)  Entering  into  an  agreement  does 
not  preclude  BLM  or  other  authorized 
representatives  of  the  Secretary  from 
entering  lease  sites  covered  by  the 


agreement  to  conduct  inspections, 
investigations,  or  enforcement  or  other 
activities  necessary  to  supervise  lease 
operations 

§3192.2-2    Enforcement 

(a)  Certified  State  and  Indian 
inspectors  may.  subject  to  the 
agreement,  be  authorized  to  issue  initial 
Notices  of  Incidents  of  Noncompliance. 
BLM  Form  3160-9.  and  Notice  to  Shut 
Down  Operation,  Form  3160-12,  in 
accordance  with  the  policies  of  the 
appropriate  BLM  State,  District  or 
Resources  Area  Office. 

(b)  BLM  is  responsible  for  issuing  any 
Notices  of  Incidents  of  Noncompliance 
that  impose  monetary  assessments. 

§3192.2-3    Investigattons. 

Criminal  investigations  of  thefts  of  oil. 
gas,  or  condensate  from  Federally- 
supervised  oil  and  gas  leases  are  the 
responsibility  of  the  BLM.  Participation 
of  State  and  Indian  inspectors  in  such 
investigations  shall  be  as  specified  in 
the  agreement  or  at  the  discretion  of  the 
authorized  officer. 

§  3192>4    Oil  transporter  Inspection. 

Inspection  of  oil  transporters  for 
documentation  required  in  43  CFR  3162.7 
shall  be  carried  out  by  Stale  and  Indian 
inspectors  only  as  specified  in  the 
agreement. 

§3192.3    Acttvtties  not  authorized  under 
cooperative  agreements. 

§3192.3-1    Assessments  and  penaitJes. 

Imposition  of  assessments  and 
penalties  provided  for  in  43  CFR  3163.1 
and  43  CFR  3163.2  and  3163.3, 
respectively,  including  assessments 
imposed  as  a  result  of  Notices  of 
Incidents  of  Noncompliance  shall  be  the 
responsibility  of  the  BLM. 

§3192.3-2    CoHections. 

Collections  of  assessments  and 
penalties,  and  collection  of  any  other 
payments  required  in  this  part,  shall  be 
the  responsibility  of  the  BLM. 

§  3192.4    State  and  Indian  Inspectors. 

§  3192.4-1    Selection  of  inspectors. 

(a)  States  and  tribes  shall  select  the 
inspector  candidates  to  participate  in 
the  cooperative  agreement  program. 

(b)  Continued  inspector  participation 
in  the  program  is  contingent  upon 
satisfactory  completion  of  required 
training,  certification,  and  satisfactory 
performance  of  activities  carried  out 
under  the  agreement. 
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S  3192.4-3    TMnlno. 

(a)  BLJ4  «haU  tcbediile  appropriate 
claaanxnn  and  aii-the-)ob  trainiog  for 
State  and  Indian  inspectors. 

(b)  BLM  shall  be  required  to  train  only 
those  inspectors  participating  in  a 
cooperative  agreement 

(c)  States  and  tribe*  shall  ensure  that 
State  and  Indian  inspectors  participating 
in  the  iaspection  program  attend  the 
appropriate  training  as  required. 

(d)  Nonunatioa  o?  State  and  Indian 
inspectors  for  training  shall  be 
coordinated  through  the  appropriate 
BLM  State  or  District  OfTice. 


S  S142i4~S    Ifwpcclof  MsntMcation  cards. 

(a)  laspector  identificatioa  cards  shall 
be  issued  by  BLM  to  those  State  and 

Indian  inspectors  who  are  quahfied  and 
are  participating  In  inspection  activities 
under  a  cooperative  agreement.  These 
cards  shall  identify  State  and  Indian 
inspectors  as  representatives  of  the 
Secretary  of  the  Interior. 

(b)  Identification  cards  remain  the 
property  of  the  Federal  Government  and 
shall  be  surrendered  upon  request  of  the 
authorized  officer  of  BLM. 

S  3193.4-4    C«rtlflcatk>a 

(a)  BLM  shall  establish  standards  for 
certification  of  State  and  hidian 
inspectors  no  less  stringent  than  those 
imposed  on  BLM  inspectors. 

(b)  State  and  Indian  inspectors  shall 
be  certified  by  BLM  before  conducting 
independent  inspections  under  this  part. 

(3)  Certification  of  inspectors  shall  be 
contingent  upon  satisfactory  completion 
of  appropriate  daaarooiB  and  on-the-job 
training. 


S  3192.4-5    Conflict  of  Interest 

(a)  Slate  and  Indian  inspectors  shall 
not  inspect  the  operations  of  those 
companies  in  which  they  or  a  member  of 
their  immediate  famiiy  have  a  direct 
financial  interest. 

[bj  State  and  Indian  inspectors  shall 
not  inspect  the  operations  of  those 
companies  in  which  their  immediate 
supervisor.s  have  a  direct  financial 
interest. 

(c)  Information  acquired  by  a  State  or 
Indian  inspector  as  a  result  of  his/her 
participation  in  a  cooperative  agreement 
may  not  be  used  for  private  gain  for 
him  /herself  or  another  person  by 
indirect  or  direct  action  on  his/her  part 
or  by  counsel,  recommendation  or 
suggestion  to  another  person. 

§  3192.5    Tsrmtnatton  and  reinstatement  of 


§  3192.5-1    Termination. 

(a)  A  cooperative  agreement  may  be 
terminated  at  any  time  by  mutual 
agreement. 

(b)  A  cooperative  agreement  may  be 
terminated  unilaterally  by  the  BLM  if  it 
has  been  determined  that  the  State  or 
tribe  has  failed  to  carry  out  the  term*  of 
the  agreement,  or  upon  a  finding  that  the 
agreement  is  no  longer  needed. 

(c)  If  BLM  intends  to  terminate  an 
agreement  under  §  3192.5-l(b)  because 
of  a  failure  on  the  part  of  the  State  or 
tribe  to  carry  out  the  terms  of  the 
agreement,  the  reasonis)  shall  be 
specified  in  detail  in  a  notice  of  intent  to 
the  State  or  tribe.  The  State  or  tribe  may 
provide  a  plan  for  correction.  If  the 
correcbont  proposed  by  the  State  or 


tribe  will  remedy  the  failure,  the  BLM 
may  agree  to  withdraw  the  notice  of 

intent.  If  the  Slate  or  tribe  does  not 
implement  corrective  action  within  30 
days  of  BLM  approval  of  the  plan,  BLM 
may  provide  a  subsequent  notice  of 
termination.  Failure  to  respond  within  30 
days  to  a  notice  of  intent  to  terminate 
shall  result  in  termination  of  the 
agreement. 

$3192.5-2    Reinstatement 

(a)  If  a  cooperative  agreement  has 
been  terminated  by  mutual  consent 
under  §  3192.25-l(a)  of  this  title,  the 
State  or  Indian  tribe  may  request  that 
the  appropriate  State  Director  reinstate 
the  cooperative  agreement.  The  State 
Director,  on  receipt  of  the  request,  shall 
determine  whether  the  cooperative 
agreement  should  be  reinstated,  and  if 
so.  what  modifications,  if  any,  should  be 
made  to  the  agreement. 

(b]  For  cooperative  agreements 
terminated  under  §  3192.5-l(b)  due  to 
deficiencies  by  the  Slate  or  tribe  in 
carrying  out  the  provisions  of  the 
agreement  the  State  or  tribe  shall 
provide  evidence  that  it  has  remedied 
all  defects  for  which  the  cooperative 
agreement  was  terminated  and  that  it  is 
fully  capable  of  resuming  the  activities 
to  be  carried  out  under  the  cooperative 
agreement.  The  State  Director  shall 
determine  whether  the  cooperative 
agreement  should  be  reinstated,  and  if 
so,  what  modifications,  if  any,  should  be 
made  to  the  agreement. 

[VR  Doc.  91-1815  Filed  1-24-91;  8:45  am] 
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Presidential  Documents 


Presidential  Determination  No.  91-13  of  Januarv  7,  1991 

Certification  on  Compliance  With  the  Namibia /Angola  Accords 


Memorandum  for  the  Secretary'  of  State 

Pursuant  to  Section  417  of  the  Foreign  Relations  Authonza'ion  Act.  F;scal 
Years  1990  and  1991  (Public  Law  101-246:  104  Stat.  "21,  1  he  etn  rertifv  that: 
(i)  the  United  States  has  received  exphcit  and  rpiiabip  ;jssur,anres  frnr:i 
each  of  the  parties  to  the  Bilateral  Agreement  between  the  Governments  of  the 
People's  Republic  of  Angola  and  the  Republic  of  Cuba  for  the  Termination  of 
the  International  Mission  of  the  Cuban  Military  Contingent,  signed  at  the 
United  Nations  on  December  22.  1988.  that  all  Cuban  troops  wii'i  be  u  ;;hdrawn 
from  Angola  by  )uly  1,  1991.  and  that  no  Cuban  troops  w;:i  ren-min  m  ,Ar,^o;,i 
after  that  date;  and 

(2)  the  Secretary  General  of  the  United  Nations  has  assured  ;he  United 
States  that  it  is  his  understanding  that  all  Cuban  troops  will  be  withdrawn 
from  Angola  by  July  1.  1991,  and  that  no  Cuban  troops  will  remain  m  Angola 
after  that  date. 
In  addition,  I  hereby  determine  and  certify  that: 

(1)  each  of  the  signatones  to  the  Tripartite  Agreement  am.ong  the  Pecp'p's 
Republic  of  Angola,  the  Republic  of  Cuba,  and  the  Republic  of  South  .Africa, 
signed  at  the  United  Nations  on  December  22.  1988.  is  in  compliance  with  its 
obligations  under  the  Agreement; 

(2)  the  Government  of  Cuba  has  complied  with  its  obligations  undf-r  .-\rtic:e 
1  of  the  Bilateral  Agreement  (relating  to  the  calendar  for  redppioym.en'  and 
withdrawal  of  Cuban  troops); 

(3)  the  Cubans  have  not  engaged  in  any  ofl'ensive  militarv  actions  against 
UNTTA.  including  the  use  of  chemical  warfare: 

(41  the  United  Nations  and  its  affiliated  agencies  na\e  termin<ited  all 
funding  and  other  support,  in  conformity  with  the  United  Nations  imp.i"?id;;t\ 
package,   to   the   South   West   Afnc:a   Peoples   Organization   iSWAPO  ,   dric 

[b]  the  United  Nations  Angola  Verification  Mission  is  demonstratmp,  dili- 
gence, impartiality,  and  professionalism  in  verifying  the  depar-'ure  r>t  Cuban 
troops  and  the  recording  of  any  troop  rotations 

You  are  directed  to  inform  the  appropiiate  committees  of  the  Congress  of  this 
Determination  and  to  provide  them  with  copies  of  the  lustification  expi,i:ninp 
the  basis  for  this  Determination,  You  are  further  drected  to  p:o-i,<n  ttvs 
Determination  in  the  Federal  Register, 


(PR  Doc.  91-2108 
Filed  1-24-91,  3:38  pm| 
Billing!  codf  313.S-01-M 


THE  WHITE  HOUSE. 

Washington,  January  } 


1991. 
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Presidential  Documents 


Presidential  Determination  No.  91-14  of  January  7,  1991 

Assistance  for  the  Economic  Community  of  West  Africa  States 
(ECOWAS)  To  Support  the  ECOWAS  Ceasefire  Monitoring 
Group  (ECOMOG)  Peacekeeping  Operation  in  Liberia 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  Section  451  of  the  Foreign  Assist- 
ance Act  of  1961,  as  amended  (22  U.S  C.  2261),  1  hereby  authorize  the  use  of  up 
to  $2.8  million  in  funds  made  available  under  Chapter  4  of  Part  II  of  the  Act  in 
Fiscal  Year  1987  for  assistance  to  ECOWAS  to  support  the  ECOMOG  peace- 
keeping operation  in  Liberia  and  its  related  political  and  humanitarian  activi- 
ties, notwithstanding  any  other  provision  of  law. 

You  are  requested  to  report  this  Determination  immediately  to  the  Speaker  of 
the  House  of  Representatives,  the  House  Committee  on  Appropnauons,  and 
the  Senate  Committees  on  Foreign  Relations  and  Appropriations.  You  are 
authorized  and  directed  to  publish  this  Determination  m  the  Federal  Register 


THE  WHITE  HOUSE. 
Washington,  January  7,  1991. 


/ 


Editorial  note:  For  a  stttteraent  by  Press  Secretan  Fitzwater,  dated  Ian.  9,  1991    on  United  States 
assistance  for  Liberia,  see  the  Weekly  Compilation  of  Presider.'.ia!  Documents  'vol    Z".  p.  29) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  w*-  -h  are  keyed  to  and  codified  in 
the  ucje  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510, 

The  CkJde  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 
[Amendment  No.  63;  Doc.  No.  8126S] 

General  Crop  Insurance  Regulations 

AQENCY;  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
final  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
Monday,  October  22, 1990,  at  55  FR 
42551.  The  interim  rule  amended  the 
Soybean  Endorsement  (7  CFR  401.117)  to 
change  the  end  of  insurance  period  for 
certain  soybean  producmg  States  from 
December  31  to  December  10.  The  intent 
of  this  rule  is  to  preserve  the  credibility 
of  the  crop  insurance  program  with 
respect  to  preventing  a  situation  where 
adverse  selectivity  may  result  in  leaving 
soybeans  in  the  field  after  optimum 
harvest  time  has  been  reached. 
DATES:  This  final  rule  is  effective  on 
January  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC  20230, 
telephone  (202)  447-3325. 
SUPPtfMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  regulations  affected  by  this  rule 
under  those  procedures.  The  sunset 
review  date  established  for  these 
regulations  is  October  1, 1992. 

David  W.  Gabriel,  Acting  Manager, 
FCIC,  (1)  has  determined  that  this  action 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291  because  it  will 


not  result  in:  (a)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (b) 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State,  or  local  governments,  or  a 
geographical  region:  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets;  and  (2)  certifies  that  this  action 
will  not  increase  the  federal  paperwork 
burden  for  individuals,  small  businesses, 
and  other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Monday,  October  22, 1990,  FCIC 
published  an  interim  rule  in  the  Federal 
Register  at  55  FR  42551,  to  change  the 
end  of  insurance  period  for  certain 
soybean  producing  States  from 
December  31  to  December  10.  This 
action  was  taken  to  preserve  the 
credibility  of  the  crop  insurance 
program  with  respect  to  preventing  a 
situation  where  adverse  selectivity  may 
result  in  leaving  soybeans  in  the  field 
after  optimum  harvest  time  has  been 
reached. 

Written  comments  were  solicited  for 
60  days  after  publication  in  the  Federal 
Register,  and  the  rule  was  scheduled  so 
that  any  amendment  made  necessary  by 
public  comment  could  be  published  in 
the  Federal  Register  as  quickly  as 
possible.  No  comments  were  received, 
therefore,  the  interim  rule  published  at 
55  FR  42551  is  hereby  adopted  as  a  final 
rule  without  change. 


List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Soybeans. 

Final  Rule 

Accordingly,  the  interim  rule 
published  in  the  Federal  Register  on 
Monday.  October  22. 1990.  is  hereby 
adopted  as  a  final  rule  without  change. 

Authority:  7  L'S  C.  1506.  1516 

Done  in  Washington,  DC,  on  janu,ir\  18 

1991. 

David  W.  Gabriel, 

Acting  Manager.  Fede-a!  Crop  !nsi.rance 

Corporation. 

[FR  Doc.  91-185.3  Filed  1-25-91,  8  45  am] 

BILUNG  CODE  341IMW-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  226 

[Reg.  Z;Doc.  No.  R-0708) 

Truth  in  Lending  Determination  of 
Effect  on  State  Law  (New  Mexico) 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Preemption  determination. 

SUMMARY:  The  Board  is  publishing  in 
final  form  a  determination  that  certain 
provisions  in  the  law  of  .New  Mexico 
dealing  with  disclosures  for  certain 
credit  transactions  and  penalties  for 
noncompliance  are  not  inconsistent  with 
the  Truth  in  Lending  Act  and  Regulation 
Z  and  therefore  are  not  preempted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Bowman,  Staff  Attorney. 
Division  of  Consumer  and  Community 
Affairs,  at  (202)  452-3667.  For  the 
hearing  impaired  only,  contact  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  (1 ) 
General.  Section  111(a)(1)  of  the  Traih  m 
Lending  Act  authorizes  the  Board  to 
determine  whether  any  inconsistency 
exists  between  chapters  1.  2,  and  3  of 
the  federal  act  or  the  implementing 
provisions  of  Regulation  Z  and  state 
laws.  Preemption  determinations  are 
issued  under  authority  delegated  to  the 
Director  of  the  Division  of  Consumer 
and  Community  Affairs,  as  set  forth  in 
the  Board's  Rules  Regarding  Delegation 
of  Authority  (12  CFR  265.2(h)(3j). 
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(2)  Discussion  of  specifte  request  and 
final  detennination.  The  Board  was 
asked  to  determine  whether  provisions 
of  sections  5&-ft-«.2tA)  mkI  56-«-I1^  of 
the  New  Mexico  Loan  Disclosure  Act 
regarding  disclosures  for  certain  credit 
transacUsns  and  paiialhu  for 
noncompliance  are  inconsistent  with 
and  therefore  preHemptfcd  by  provi«tmis 
of  the  Truth  in  Lending  Act  and 
Regulation  Z  (12  CFR  226)  that  regulate 
disclosure*  for  ck»ed-«nd  uedit  and 
provWe  petrnMea  fer  noncomyttancr. 

TTie  Bbard  pirbllHtied  a  proposed 
detrrmmatftm  on  October  T7. 1990  (55 
FR  42028).  The  B<M(d  praposed  a 
detarmination  thai  thr  diado«ire 
required  under  section  56-»-11.2(A).  as 
they  relate  to  closed-end  lraittactian*> 
as  waU  aa  tbe  proviatMi  under  saetMi 
56-B-11.3  imposing  penalties  for 
nonoBBipiianca  with  alste  law.  are  not 
preempted  by  federal  law.  (The  Board 
also  proposed  a  determination  that  there 
Iv  90  beetv  tot  preeeipffflf  the  stirte  bw 
deHnition  o£  "creditor,"^  The  Boacd 
received  one  commenf  supporting  the 
proposed  determination^.  AJftct  eaMfol 
review,  the  Board  has  made  a  fmal 
determination  coafirmiag  ito  prepesal 
for  the  reasons  discussed  below. 

Stale  uOkkata  cenfangd  that  sectji 
56-«-tt2tD|  of  *»aM«  kaw  pennies 
creditors  to  substitute  federal 
discloeores  for  those  required  under 
state  law  (althoogh  crediton  are 
requind  la  prortds  avp  additional  stale 
disclosures  that  are  not  addressed  under 
federal  tow).  TTw  requesting  party, 
however,  stiH  lequested  a  dieteTmination 
of  whetfier  the  state  dtscfesures,  as  they 
relate  to  cioaed-end  cTwfH  transactions 
and  the  dtouiuBaies  rwfuired  under 
1 28118  of  Kegnhtion  71,  are  preempted. 
Tlie  Board  hae  determined  tfaat  the 
discloewea  required  nnder  section  56-8- 
11.2tA)  tm.  wot  piuiaplud  by  ttie  Men! 
law  sinca  a  cadftar  can  camply  with 
bod!  d»  state  aad  Mwat  pro  vistoRS, 
and  the  r«qaftr«nMa<  af  addltanal 
iafarmaCiaa  Bite  slate  law  does  not  by 
itweM  caatradict  ladMa)  law.  (See  the 
notice  of  pnipoaad  pr«saH>tioa 
detemaaattoa  for  hrdiar  detail  on  the 
Mcfloas  tevlsiPBd  by  die  Board.)  Since 
Regulation  X  requite*  the  diackMores 
under  f  22A1A  to  bv  sefregdted  from 
everythiag  elsa,  kowever.  any  addtMaaa) 
infonaalkm.  pcovided  auMi  be  separate 
front  the  federal  diaclaaure*. 

The  Board  also  kaa  detenniaed  that 
the  siata  law  pfoviaiaa  (section  S6-d- 
11.3>  iaipoaing  penakiea  {or 
noocoffiisnce  with  the  state 
requireaeBts  ia  aot  iaconsiateal  with 
reisedies  peovided  wider  section  130  of 
the  Truth  in  Landing  Act  (15  USCA 
1640).  since  theexistciice-af  a  separate 


remedy  under  state  law  for  violatioi>of 
state  law  provisions  does  not  by  itself 
contradict  federal  law.  This 
determination,  of  course,  does  not 
extend  to  the  issue  of  whether  dual 
remedies  always  will  be  recoverable 
luider  slate  and  federal  law. 

A  firutl  is«ue  is  whether  there  is  any 
incaoBiatency  between  the  state  and 
federal  definUions  of  "creditor."  Since 
the  definUoM  of  the  term  "creditor"  is 
relevant  only  wtth  regwd  to  coverage  of 
the  respective  ruks.  the  Board  haa 
deteriaiQed  that  there  is  ho  basts  for 
preempting  the  state  law  definition. 

Thi»  notice  does  not  contain  an 
eOecUve  d*W  uacs  the  Board  has 
determined  there  w  no  preemption  of 
staUlaw. 

List  of  Subjects  hi  12  CFR  Part  228 

Adverti&ing;  Banks;  Banking; 
Consumer  protect  ron.  Credit  Federal 
Reserve  System;  Finance:  Penalties; 
Rate  limitations;  Truth  in  Lending. 

Board  ef  C<»v«rnor»  at  the  Fwlerai  Reserve 
System.  Ianuar>-  22,1991. 
Williua  W.  WilM, 
Seavtary  of  the  Boaid. 
(FR  Doc.  91-1903  Filed  1-25-91:  8:45  am) 

BILUNO  CODE  MM-*1-«I 


DEPARTMEMT  OF  TfUHISPORTATlOW 
Fadarai  Aviation  Administration 
14  CFR  Parts  21  and  25 


2S-AM»-V1 


Spociai  Can^MoRS  Mo. 


Special  CoAdMonac  Modifiad  Briliah 
Aerospaca  t2S  SaHoa  Alrptanoo;  High 
Intensity  Radiated  Fields  (HIRF) 

AQCNCV:  Federd  Avration 
Administrafion  fFAA),  DOT. 
action:  Final  special  conditions;  request 
for  comments.  

SUMMANY:  These  special  conditions  are 
issued  to  Arkansas  Modification  Center 
for  modification  of  British  Aerospace 
Model  125  tenet  (including  DH.125, 
HS.125,  BH.125.  and  BAe  125  series) 
airplane*  The  inodifications  equip  the 
airplanea  with  high-technology  digjlal 
avionics  systems  that  perform  critical 
fuactiDos.  The  appheabie  regulaOone  do 
not  contan  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  die  effects  of  high- 
intensity  radiated  fields  (HKF).  These 
special  coaditions  conlain  the  additional 
safety  tlandards  winch  tlie 
Ad«iimatra«Dr  cansideTs  necessary  to 
enaore  that  die  cnticai  hmctiona 
performed  by  these  S3rateni»  are 


laaiotained  sihen  the  airplane  i« 
exposed  to  HIRF. 
DATES:  The  effective  dale  of  these 
special  conditions  is  January  16. 1991. 
Comments  must  be  received  on  or 
before  March  14, 1991.  ■ 
AOOMESSES:  Comments  on  these  special 
corufitions  nuy  be  mailed  in  duplicate 
to:  Federal  Aviation  AdminisUation, 
Office  of  the  Assistant  Chief  Counsel. 
Attn:  Rtdcs  Docket  (ANM-7).  Docket  No. 
NM-49, 1601  Lind  Avenue  SW.,  Renton, 
Washington.  98055-4058;  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-49.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:39  a>m.  and 
4  p.m. 

FOirraRTHER  IMFOmiATION  CONTACT: 
William  Schroeder,  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airpfene  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  WA  98055-4056;  telephone 
(206)  227-214*. 
SUPPt^EMENTARY  INFOWWATlOir 

Conunents  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  rn^-ited 
to  submit  such  wrttten  data,  views,  or 
arguments  as  they  may  desire. 
CommunicHtions  should  identify  the 
regrrlatory  docket  or  special  condition 
number  and  be  submitted  in  d\iplicate  to 
the  address  specified  above.  AH 
communrcarions  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administraftor.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  fcjr  examination  by 
interested  persons,  both  before  and  after 
the  closing  defe  for  comments.  A  report 
summwizing  each  9obst«ntive  public 
contact  wtth  FAA  personnel  concerning 
this  rulenverkirtg  will  be  fHed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  fheir  comments 
submitted  in  response  to  ttvi»  request 
awst  suboiit  with  those  comments  a  seTf- 
ad^esscd.  stamped  postcard  on  which 
the  following  statement  i»  made: 

•Comments  lo  Docket  No.  NM-4ft"  The 
postcard  wiil  be  date/time  stamped,  and 
returned  to  the  cmh mentor. 

Background 

On  September  1ft  1990,  Arkansas 
itedrfication  Center  applied  for 
supplementa*  type  certificates  to  modify 
British  Aerospace  Model  HS125-70OA 
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and  BAe  125-800A  series  airplanes.  The 
proposed  modifications  for  the  current 
projects  incorporate  a  novel  or  unusual 
design  feature,  in  the  form  of  digital 
avionics  consisting  of  dual  electronic 
flight  instrument  systems  (EFIS)  which 
are  vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 
Other  similar  modifications  often 
installed  when  updating  to  digital 
avionics  include  attitude  and  heading 
reference  systems  (AHRS)  and  engine 
indication  and  crew  alterting  systems 
(EICAS). 

Because  these  are  typical 
modernization  modifications  for 
retrofitting  state-of-the-art  avionics  to 
older  airplanes,  it  is  expected  that 
Arkansas  Modification  Center  will 
apply  for  supplemental  type  certificates 
for  installation  of  similar  modifications 
on  other  model  series  of  British 
Aerospace  125  series  airplanes  in  the 
near  future. 

British  Aerospace  Model  125  series 
airplanes  are  pressurized,  8  to  15 
passengers  plus  two  pilots,  executive 
transport  type  airplanes  having 
maximum  brake  release  weights  prior  to 
takeoff  of  21.200  to  27,400  pounds, 
maximum  operating  speeds  of  257  to  335 
knots  (IAS),  and  maximum  operating 
altitudes  of  40.000  to  41,000  feet,  all 
depending  on  the  special  model  series 
and  airplane  configuration.  The 
airplanes  are  powered  by  two  aft 
fuselage  mounted  turbojet  or  turbofan 
engines,  depending  on  the  specific 
model  series  and  airplane  configuration. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.115, 
subpart  C.  of  the  FAR.  Arkansas 
Modification  Center  must  show  that  the 
altered  British  Aerospace  Model  125 
series  airplanes  meet  the  regulations 
incorporated  by  reference  for  that  model 
series  in  Type  Certificate  No.  A3EU,  as 
specified  in  §  21.101(a),  unless:  (1) 
Otherwise  specified  by  the 
Administrator;  (2)  compliance  with  later 
effective  amendments  is  elected  or 
required  under  §§  21.101  (a)  or  (b):  or  (3) 
special  conditions  are  prescribed  by  the 
Administrator. 

As  showrn  on  Data  Sheet  A3EU,  the 
type  certification  regulations 
incorporated  by  reference  (original 
certification  basis)  for  British  Aerospace 
Model  125  series  airplanes  are 
equivalent  to  Part  4b  of  the  CAR  dated 
December  31, 1953.  as  amended  by 
Amendments  4b-l  through  4b-ll,  except 
for  §  4b.350(e),  including  Special  Civil 
Air  Regulation  No.  SR-422B.  In  a 
number  of  areas  not  relevant  to  the 
installation  of  this  avionics  system,  the 
original  certification  basis  for  a  specific 
model  series  airplane  also  includes 


certain  later  sections  of  part  25  of  the 
FAR.  Compliance  has  also  been  shown 
with  the  optional  ice  protection 
requirements  of  S  4b.640  of  the  CAR,  or 
§  25.1419  of  the  FAR.  depending  on  the 
specific  model  series. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  Part  4b  plus  any  applicable 
part  25  requirements)  do  not  contain 
adequate  or  appropriate  safety 
standards  for  modified  British 
Aerospace  Model  125  series  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
S  21.101(b)(2)  to  establish  a  level  of 
safety  equivalent  to  that  established  in 
the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  $  11.49  of  the 
FAR  after  public  notice,  as  required  by 
SS  11.28  and  11.29.  and  become  part  of 
the  type  certification  basis  in 
accordance  with  9  21.115(a). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  ground 
based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  the  following  special 
conditions  are  needed  for  the  altered 
British  Aerospace  Model  125  series 
airplanes  which  require  that  the  new 
technology  electrical  and  electronic 
systems,  such  as  the  electronic  flight 
instrument  system  (EFIS),  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function  due 
to  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communication,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS 
and  ADC,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 


on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

(V/M) 

Average 

(V/M) 

10  KHr-500  KHz 

BO 

80 

200 

33 

33 

150 

6.300 

9.000 

17.000 

14.500 

4.000 

9.000 

4.000 

4.000 

80 

500  KHl-2  MHz 

2MH7-30MHZ 

30  MH?-100  MHt     

80 

200 

33 

100  MH2-200  MHz 

200  MHz-400  MHZ_„ 

400  MH7-1  (iH7     

33 

33 

2,000 

1  GHz-2  GHz 

2  GHz-4  GHz 

4  GHz-6  GHz 

6  GHz-e  GHz 

8  GHi-12  GHz 

1.500 

1,200 

800 

666 

2.000 

12  GHz-20  GHz 

20  GHz-40  GHz 

509 
1,000 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S.  It  will  also 
be  adopted  by  the  European  Joint 
Airworthiness  Authorities. 

Although  the  present  installations  are 
in  Model  HS  125-700A  and  Model  BAe 
125-800A  airplanes,  these  special 
conditions  are  equally  applicable  to  a 
similar  installation  made  in  any  other 
Model  125  series  airplane  (including 
DH.125.  HS.125.  BH.125.  and  BAe  125 
series). 

Conclusion:  This  action  affects  only 
certain  unusual  or  novel  design  features 
on  one  model  series  of  airplanes.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  applicant  who  applied 
to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  instances.  For  this  reason 
and  because  a  delay  would  significantly 
affect  the  applicant's  installation  of  the 
system  and  certification  of  the  airplane. 
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whick  is  imninent.  the  FAA  has 
determined  thai  food  cause  exists  for 
adoptias  these  speciai  conditions 
without  notice.  Therefore,  these  special 
conditieis  ore  issoed  without 
substantive  changes  for  this  airplane 
and  nade  effective  opon  issoance. 

List  of  Subiects  in  14  CFK  Parts  21  aod 
25 

Air  traAspoftation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  ttrese 
special  conditions  is  »s  follows: 

Aulfiorily:  48  U.S.C  1344.  lM8(cV,  1352, 
1354(a),  1355, 1421  through  1431, 1502. 
W6Tf!rjf2).  «  VAC.  11J97T-10,  fSZl  et  se^:. 
E.O.  T151«  4»  U.aCWWfgJ  (Revised  ttib.  L 
97-449.  January  12.  WB^ 

The  Speoal  CeadMoBS 

Accordu^,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  t9  Arkansas  ModifteatioR  Center 
as  pari  of  the  sspptemental  type 
certification  basis  applicabie  to 
dectricat  and  electronic  systems  being 
modified  «n  British  Aerospace  Model 
12S  series  airplanes: 

1.  ProleeU'en  from  Unwanted  Effects 
of  HigS-iaimnsity  Radiated  Fiefds 
(HJRF)l  Each  electrical  and  etectronic 
system  being  modified,  which  performs 
critical  functions,  must  be  designed  and 
installed  to  ensure  that  the  opeation  and 
operational  capabih^y  of  these  systems 
to  perform  critical  functions  are  noft 
advctsely  aflaeted  when  the  airplane  is 
exposed  to  extenially  radiated 
electromagnetic  energy. 

2.  The  folUwnng  definition  applies 
with  respect  to  tittse  speciai  conditions: 

Crittcat  Fanction  Fanetioaa  whose 
failure  would  contribute  to  or  came  a 
failure  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

Issued  in  Renton.  Washington,  on  farroary 

16.  ign. 

A ssi stent  Manager.  Transport  Airplane 
Directorate.  ArrvTxjft  Certification Servke. 
ire  Doc.  91-1875  Filed  1-25-91;  845  am] 
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M711 

AkwoctMnaM  EMractiwas;  AirsMp 
Industrtes  Skyshlp  Modai  600  Alrshtpa 

AMNti.  Federal  Aviation 
Adminijrtrafton  (FAA).  EKTT 
ACTION:  Final  rule. 


SUMMAMv:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  i« 
applicable  to  Airship  ladustries  Skyship 
Model  600  airships.  This  action  requires 
the  iHstaUatwn  of  a  modified  i^lion 
control  unit.  An  incident  has  been 
reported  where  dual  engine  farfure 
occnrred  when  the  ignition  control  units 
were  nposed  to  high  intensity  radiafed 
fields  (HIRF).  The  actior  required  by 
this  AD  is  tnterded  to  minirnize  the 
possibility  of  engine  failure  caased  by 
HIRF,  and  the  resultirg  possible  loss  of 
control  of  the  airship  in  adverse  wind 
condition*. 

EFFECTIVE  DATE:  February  28, 1991. 
AOORESSCS:  Airship  Industries  Service 
Bulletin  REF  600-74-J14.  Revision  1. 
dated  June  5. 1990.  that  is  discussed  in 
this  AD  may  be  obtained  from  Airship 
Industries  (UK)  Limited,  Manager. 
Technica!  Publications.  Shortstow,n. 
Bedford,  MK42  OTF,  England: 
Telephone  (44-234]  741901;  Facsimile 
(44-234)  74OT90;  or  Airship  Industries 
USA,  Inc..  Engineering  Manager.  Route 
4.  Box  109.  Ekzabeth  City.  North 
Carolina  27900:  Telephone  (919)  330- 
5511;  Facsimile  (919)  330-4241.  This 
information  may  also  be  examined  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1358,  601 
E.  12th  Street.  Kansas  City.  Missouri 
64106. 

FOR  FURTMEK  WFORtUITIOM  COMTACT. 
Mr.  Carl  F.  Mitta^  Aircraft  Certification 
Staff.  Europe  Africa,  and  Middle  East 
Office,  FAA.  c/o  American  Embassy,  B- 
1000  Brussels.  Belgium;  Telephone  (322) 
513.38.30  ext.  2710;  Facsinaile  (322) 
230.68.99:  or  Mr.  loha  P.  Dow,  St..  Small 
Airplane  Du-ectorate,  Aircraft 
CertificaUoD  Service,  FAA,  601  E.  12th 
Street  Kansas  City.  Missouri  64106; 
Telephone  (m6|  428-6932;  Facsimile 
(81&1  428-2169 
SUPTLEMCNTARV  MFORNMTIOM:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regnlatioiw  to  mclode  an  AD 
that  is  applicable  to  Airship  Industries 
Skyship  Model  600  airships  was 
published  in  the  Federal  Register  on 
November  7, 1990  (55  FR  48829).  The 
proposed  AD  would  rpquire  the 
installation  of  the  MOD  3  ignition 
controt  unit  as  described  in  Airship 
Industries  Ser\  ice  Bulletin  (SB)  REF  60(W 
74-514,  Revision  1.  dated  June  5, 1990. 

bitercsted  persons  have  been  afforded 
an  opportunity  lo  participate  in  the 
makmg  of  this  amendment.  No 
comments  »vere  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the  pubKc 
interest  require  the  adoption  of  the  rale 
as  proposed  except  for  minor  editorial 
corrections.  These  nnnor  correct  ions 


will  not  change  the  meaning  of  the  AD 
or  add  arry  additional  burden  upon  the 
puMrc  than  was  already  proposed. 

It  is  estnnated  that  3  airships  wnll  be 
affected  by  this  AD,  that  it  vnW  take 
approximately  3  hours  per  airship  to 
accomplish  ffie  required  actions  at  $40 
an  hour,  and  that  there  is  no  cost  in 
obtaining  the  improved  ignition  control 
units  because  of  an  exchange  program 
with  Airship  Industries  as  described  in 
SB  REF  600-74-314.  Revision  1.  dated 
June  5. 1990.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $360. 

The  regnlalions  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  Ihe  various  levels 
of  ^wremment.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determiaed  that  this  final  rale  does  not 
have  sufficieat  federahsm  implications 
to  warran*  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  drscnssed  abme,  I 
certify  that  this  action:  fl)  Is  not  a 
"major  rule"  under  Execntive  Order 
12291:  (2)  is  not  a  "sigrrifica-nt  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3}  will  not  have  a  significanf 
economic  rnipact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regnlatory 
Flexibility  Act.  A  copy  of. the  final 
evaluation  piepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
Ihc  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

Ust  of  Subjects  ui  14  CFR  Part  39 

Air  transpwtatjon.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the  authoritj' 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amende  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows; 

PART  3«— {AMENDCD} 

1.  The  authority  citahon  for  p«rt  39 
continues  to  read  as  follows: 

Authority:  49  USC  1354(a).  1421  and  T423; 
49  use  10e(g}  (Revised  Pub.  L.  97-449. 
January  12. 1963^  and  14  CFR  ll.Kt 

§3S.t3    (Ammtfstfl 

2.  Section  39.13  is  amended  by  adding 
the  follovring  new  A!> 
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Airship  Industries:  Amcndmcni  Nn  .19-66"!: 
Docket  No.  90-CE-50-A1). 

AppHrahility:  Skyship  Model  600  airships 
(ull  serial  numbers),  cortificaird  in  any 
category. 

Compliance:  ReQ<iifed  within  the  next  250 
hours  lime- in -service  after  the  effective  dale 
of  this  AU.  unless  already  accomplished. 

To  preven<  ignition  control  unit  failure  ami 
subsequent  total  loss  of  engine  power, 
accnrnplisfa  the  following: 

(ol  Remove  aUtgmtion  control  units.  Purt 
Number  (P/N)  AS1/I./80  Issue  D.  MOD  1  or  Z. 
and  replace  with  P/N  ASl/L/80  Issue  P..  MOD 
3  ignition  control  units,  as  described  m 
.Mrship  Industries  Ser\'ice  Bulletin  (SB)  REF 
600-74-314.  Revision  1.  datrd  June  5. 1990. 

(b)  Special  flijfhl  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21,199  to 
operate  airplanes  to  a  base  m  order  to 
comply  with  die  rwjuiretnents  of  this  AD. 

(c)  An  aJtemale  method  of  oomplianoe  or 
iidiustmenl  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Aircraft 
Certification  Staff.  Europe.  Africa  and  Middle 
East  Office.  FAA.  c/o  American  Ejnbasty. 
1000  Brussels.  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
crmiments  and  then  send  it  to  the  Manager. 
Brussels  Aircraft  Certification  Staff. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Airship  Industries 
Limited.  Manager.  Technical  Publications. 
Shortstown.  Bedford.  MK42  OTF.  England:  or 
Airship  indnstrics  USA.  Inc..  Engineering 
Manager.  Route  4.  Bo«  109.  ElizHbeth  City. 
North  Carolina  27909;  ortnay  examine  this 
document  at  the  FAA.  Central  Region.  Office 
of  the  Assistant  Chief  Counsel  Room  1558. 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106. 

This  amendment  becomes  effective  on 
February  28, 1991. 

Issuod  in  Kansas  City,  Missouri,  on  January 
14. 1991. 
Barry  D.  Clements. 

Manager.  Small  Airplane  Directorate. 

Aircraft  Certification  Sen-ice. 

IFR  Doc.  91-1864  Filed  1-25-91;  8:45  am) 
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14  CFR  Part  39 

I  Docket  No.  90-ASW-3;  Amdt.  39-68561 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  (BHTI)  Model 
206 A,  2068,  206L,  206L-1  and  206L-3 
Helicopters 

AGENCV:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 

StJMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  the  installation  of  flow 
restrictors  on  certain  Bell  Helicopter 
Textron.  Inc.  Model  206A,  B.  L.  L-l  and 


1.-3  helicopter  emergency  float  systems. 
This  AD  is  needed  to  prevent  unequal 
float  inflHlion  which  could  result  in 
aircraft  rollover  and  impede  emergency 
egress  following  an  emergency  water 
landing. 

EFFECTIVE  DATE:  February  28. 1991. 
ADDRESSES:  The  applicable  service 
bulletins  may  be  obtained  from  Bell 
Helicopter  Textron.  Inc..  P.O.  Box  482. 
Fort  Worth.  Texas  76101,  or  may  be 
examined  at  the  Regional  Rules  Docket. 
Office  of  the  Assistant  Chief  Counsel 
FAA.  4400  Blue  Mound  Road.  Room  158, 
Building  3B.  Fort  Worth,  Texas. 
FOR  FURTHER  mFORMATION  CONTACT: 
Mr.  Roger  P.  Chudy,  Rotorcraft 
Certification  Office,  ASW-170.  FAA, 
Southwest  Region.  Fori  Worth,  Texas 
76193-0170,  telephone  (817)  624-5167. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Administration  to  include  an 
AD  requiring  the  installation  of  flow 
restrictors  on  certain  Bell  helicopter 
emergency  float  systems  was  published 
in  the  Fe<laral  Register  on  June  7, 1990 
(55  FR  23219). 

The  proposal  was  prompted  by 
repcffts  of  iHieven  float  bag  inflation  in 
the  emergency  float  system  installed  on 
Bell  Model  2()6A,  B,  L  L-1  and  L-3 
helicopters  during  routine  functional 
tests.  A  subsequent  investigation  by  the 
manufacturer  revealed  that  the  float 
bags  may  contain  inflation  valves 
produced  by  two  different 
manufacturers.  These  valves  have 
different  inherent  gas  Dow  restriction 
characteristics,  and  as  a  result,  a 
combination  of  the  two  could  result  in 
an  unequal  float  inflation  if  the  system 
is  actuated. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received.  Accordingly, 
the  proposal  is  adopted  without  change 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  would  involve  an 
estimated  530  emergency  float  kits,  each 
using  6  float  bags.  Approximately  9 
manhours  per  kit  would  be  required  to 
identify  and  install  restrictors  on  the 
affected  inflation  valves  at  a  cost  of 
S285  for  the  BHTI-supplied  materials  kit 


fur  a  total  cost  of  $645.  or  $341,850  for 
the  fleet.  Therefore.  I  ceriify  that  this 
action:  {1 )  Is  not  a  "major  rule'  under 
Executive  Order  12291  (2|  is  not  a 
'■significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  rK>ga1ive, 
on  a  substantial  number  of  small  enlibes 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sobiects  in  14  CFk  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adrainislrator. 
the  Federal  Aviation  Administration 
amends  14  CF'R  pari  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39— (AIKTEMOEOI 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows 

Authority:  49  U.S  C  1354(a),  1421  and  1423. 
49  U.S.C.  106Lg)  (Revised  Pub  L  97-449. 
January  1Z  19831:  and  14  CFR  11.89. 

§39.13    (Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Bell  Helicoptw  Textron.  Inc.  (BHTT)- 

Amendment  39-6856  Docket  No.  90- 
ASW-8. 

Applicability  All  Model  206A.  2068.  206L 
206L-1.  and  206L-3  helicopters  equipped  with 
emergency  float  bags,  part  numbers  (P/N) 
206-050-248-10",  -109  and  -111  manufactured 
prior  to  September  1. 1989  These  float  bags 
are  u&ed  in  BiiTl  einergency  floal  kiifc  206- 
706-210  and  20ft-706-211. 

Compliance-  Required  within  the  next  100 
hours'  time  in  service  after  the  effective  date 
of  thii  AD  or  upon  installation  of  fioat  bags 
from  spares,  unless  already  accomplished. 

To  prevent  unequal  float  inflation  which 
could  result  in  aircraft  rollover  and  impede 
emergency  egress  after  an  emergency  water 
landing,  accomplish  the  following: 

(d)  Inspect  each  float  bag  to  determine  if 
any  square  body  brass  type  inflation  valves, 
P/N  222-336-101-19  or  -23,  are  installed.  If 
any  of  these  valves  are  found,  install  an 
appropriate  flow  restrictor  in  accordance 
with  the  instructions  in  Appendix  I  of  this  AD 
for  Models  206A  and  B.  or  Appendix  II  of  this 
AD  for  Models  206L.  L-1  and  L-3,  as 
applicable. 

(b)  An  alternative  method  of  compliance, 
which  provides  an  equivalent  level  of  safety, 
mav  be  used  if  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  ASW-170. 
FAA  Southwest  Region.  Fort  Worth.  Texas 
76193-0170.  telephone  (817)  624-5170. 

(c)  In  accordance  with  FAR  Sections  21.197 
and  21 199.  flight  is  permitted  lo  a  base  where 
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the  requirpments  of  lh:s  Al)  ni.iv  be 
acromDiishpd 

Note:  Appendix  1  in(,ii(tts  material  from 
h,-\\  Helicopter  Tevlron.  Inc    inilTIl  Alert 
Ser\ir.e  Bulletin  No   20ft-H<l-44,  ,in(i  Ai)pendix 
II  includes  mHteridl  from  BMTI  Alert  Service 
Bulletin  No.  20i)L-«9-&3   both  d.iied  C  tober 
10.  1989  A  copy  of  the  servu  i-  hu!lel;rm  may 
be  obtdined  from  BIITI.  PO   Box  482,  Fort 
Worth.  Tet.3S  76101 

Appendix  I 

A/()(/e/  A  fffctpd  206A  /  B ,'  Bill. 

Sub/ect:  Emergency  Float  Bag  Inflation 
Valve  Restrictors— Installation  of  (Serw  e 
Instruction  206-115), 

Helicopters  Affected:  Helicopters  e<juipped 
with  emergency  float  kit  206-706-211  per 
Service  Instruction  206-115  Float  baRs  206- 
050-248-107  and  -109  fitted  with  bras.s  type 
inflation  valves  (square  body  I  Part  Number 
2O6-O5O-24S-107  and  -109  float  bags 
manufactured  after  1  September  19B9  will 
comply  with  the  intent  of  this  bulletin 

Description:  A  recent  evaluation  of  the 
light  weight  emergency  float  kit  inflation 
performance  has  revealed  that  float  bai^s 
fitted  with  brass  type  inflation  valves  (square 
body)  may  inflate  at  a  different  rate  than 
float  bags  fitted  with  stainless  steel  type 
inflation  valves  (cylindncal  body) 

As  a  result,  a  combination  within  one 
system  of  float  bags  having  brass  inflation 
valves  mixed  with  float  bags  having  stainless 
steel  valves,  could  result  in  an  unbalance  or 
unacceptable  float  bag  pressure  if  system   s 
actuated. 

To  eliminate  this  possible  system 
inbalance.  a  restrictor  has  been  developed  for 
installation  on  brass  inflation  valves  only 
This  will  ensure  a  compatible  flow  rate  with 
stainless  steel  valves. 

This  Alert  Service  Bulletin  requires  '.he 
installation  of  restnctors  on  all  float  ba^s 
fitted  with  brass  type  inflation  vaKes  and 
reidentification  of  affected  bags 

Materials 
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Part  No 


Descrip- 
tion 


Quantity 


1       2C6-073-86O-101 


Restnc 

8  per  sMip 

tOfS 

set 

PermalO" 
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Surface 

spray 

Condi- 
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Item 

Partrto. 

Descrip- 
tion 

Quantity 

3. 

HM160 

Permalok 
AdtM- 
sive 

1  otto 
ML. 

Note 

— 206-05O-24&-107  Bags  require  1  restrictor 

each. 
—206-050-248-109  Bags  require  2  reslrictors 

each. 
—Order  one  complete  ship  set  of  reslrictors 

for  each  float  kit  assembly. 
—Order  individual  re8trictor(s)  for  spare 

bags. 

Reference:  Service  Instruction  206-115. 

Publications  Affected:  Service  Instruction 
206-115. 

Accomplishment  Instructions 

1.  In  order  to  determine  if  retrofit  restrictor 
is  required,  establish  which  type  of  inflation 
valve  is  installed  on  individual  bags.  To  do 
so.  it  is  necessary  to  visually  inspect  each 
bag. 

2  All  206-050-248  spare  float  bags  fitted 
vMth  brass  type  inflation  valve  must  be 
modfied  in  accordance  with  this  bulletin 
prior  to  future  installation.  For  spare  bags, 
proceed  per  steps  6  through  11  of  this 

bulielin. 

Note 

The  aft  bags  (-109)  have  2  valves  and  if 
they  are  of  the  brass  type,  each  will  require  a 
restrictor 

3  If  bags  are  installed  on  skid  gear,  remov  e 
screws  securing  bag,  cover,  and  retainer  to 
skid  tube.  Roll  the  float  bag  over  to  expose 
plumbing  and  inflation  valve  assembly.  For 
A/C  records,  note  bag  P/N.  S/N.  skid 
location  and  type  of  valve  installed.  (See 
Figure  1,  Page  5.) 

4.  Determine  type  of  inflation  valve 
installed.  If  brass  valve,  proceed  to  Step  5  of 
this  bulletin  and  install  re8lrictor(s) 
accordingly.  If  stainless  steel  valve,  proceed 
to  Step  12  of  this  bulletin. 

5.  Disconnect  hose(s)  at  bag  inflation 
valve(s). 

6.  Using  a  cotton  swab  and  MEK,  clean 
inlet  port  faying  surfaces  of  brass  valve  to  a 
depth  of  approximately  .500  inch.  Scotchbrite 
may  be  used  as  required.  Allow  to  dry. 


Caution 

Keep  MFK  away  from  rubber  coated 
surfaces. 

7.  Clean  restrictor  using  MEK  and 
Scotchbrite  and  allow  to  dry, 

8.  Protect  rubberized  surfaces  by  shield  ng 
around  valve  assembly.  Using  paper  to 
prevent  spray  contamination.  Apply  one 
spray  coat  of  Perma-Lok  surface  conditioner 
to  faying  surfaces  of  both  valve  assembly  and 
restrictor  (see  Page  6.  Figure  2|,  Allow  to  dry 
3-5  minutes. 

9  Apply  adhesive  to  faying  surfaces  (fill 
h.ilf  uf  restrictor  cup)  and  install  restrictor  in 
valve  stem.  Rotate  restrictor  360  deg.'-ees  to 
ensure  adhesive  is  evenly  distributed  and 
wipe  off  excess  adhesive.  (Refer  to  Figure  2. 
Page  6  for  stack-up.)  Ensure  restrictor  bore  is 
clear  of  adhesive  after  installation. 

10  Connect  hose  to  inflation  valve  and 
apply  standard  torque  for  installation  (60-90 
inch/lbs.) 

Sute 

—If  float  bag  is  spare,  use  a  flared  tube  and 

"B"  nut  of  correct  size  to  apply  torque 

pressure. 
—Allow  to  cure  under  torque  pressure  for  at 

least  72  hours.  System  may  be  returned  to 

service  during  this  time. 

11.  Reidentify  float  bags  as  follows: 
—Using  commercially  available  acrylic 

enamel  paint  or  a  stencil  ink  in  a  white  or 

yellow  color,  add  the  letters  "FM" 

immediately  following  the  bag  part  number, 
—Letters  should  be  the  same  size  format  as 

bag  P/N. 
—Prior  to  application  of  lettering,  clean  bag 

area  by  wiping  with  a  lint  free  cloth 

dampened  with  alcohol. 

Allow  to  dry  before  repacking  float  bags  in 
accordance  with  procedures  contained  in 
Service  Instruction  206-115. 

12  Align  retainer,  cover  and  girl  of  float 
bag  and  secure  to  skid  lube  using  screws 
removed. 

13.  Repack  float  bags  in  accordance  with 
procedures  contained  in  Service  Instruction 
206-115. 

14  Repeal  the  above  procedure  for  each 
206-050-248  series, 
BILLING  CODE  49tO-13-M 
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Appendix  II 

Model  Affected:  206L/L-1/L-111 

Subiect:  Emergency  Float  Bag  Inflation 
Valve  Restrictors — Installation  of  (Service 
Instruction  206-2033) 

Helicopters  Affected:  Helicopters  equipped 
with  emergency  float  kit  206-706-210  per 
Service  Insti^ction  206-2033  Float  bags  206- 
05O-248-107/-109and-in   Part  Number  206- 
050-248-107.  -109  and  -111  float  bags 
manufactured  after  1  September  1989  will 
comply  with  the  intent  of  this  bulletin 

Description:  A  recent  evaluation  of  the  light 
weight  emergency  float  kit  inflation 
performance  has  revealed  that  float  bags 
fitted  with  brass  type  inflation  valves  (square 
body!  may  inflate  at  a  different  rate  than 
float  bags  fitted  with  stainless  steel  type 
inflation  valves  (cylindrical  body). 

As  a  result,  a  combination  within  one 
system  of  float  bags  having  brass  inflation 
valves  mixed  with  float  bags  having  stainless 
steel  valves,  could  result  in  an  unbalance  or 
unacceptable  float  bag  pressure  if  system  is 
actuated. 

To  eliminate  this  possible  system 
inbalance.  a  restrictor  has  been  developed  for 
installation  on  brass  inflation  valves  onl> 
This  will  ensure  a  compatible  flow  rale  with 
stainless  steel  valves 

This  Aletl  Service  Bulletin  requires  the 
installation  of  restrictors  on  all  float  bags 
fitted  with  brass  type  inflation  valves  and 
reidentification  of  affected  bags 


Materials 


Item 


Part  No 


— ^ 

I 
1    t  206-073-860-101 


^'P-        O^ntity 


I 


206-073-860-103 


HM  160 


Restnctor      6  per  sfiip 

j      set 
Restnctor    I  2  per  ship 

set 
Permaloti    '  l  ot  6  02 

Surface    !      spray 

Condi-      i      can 

tiooer       < 
Permalo><     !  1  of  10 

adhe-  ML 

sive 


Note 

—Each  206-050-248-10"  bag  requires   1   of- 

101  restrictors. 
—Each  206-050-248-109  bag  requires  2  of - 

101  restrictors, 
—Each  206-050-248-111   bag  requires  1   of - 

103  restrictors 

Note:  No  restnctor  required  on  af'  valve 
See  A  Fig,  1 
— Order  one  complete  ship  set  of  restrictors 

for  each  float  kit  assembly 
— Order  individual  restrictorfs)  for  spare 

bags. 

Reference  Ser\'ice  Instruction  206-2033 

Publications  Affected:  Service  instruction 
206-2033 

AccornphshmpiH  ln<:tnjct!ons 

1,  In  order  to  determine  if  retrofit  restnctor 
IS  required,  establish  which  type  of  inflation 
valve  is  installed  on  individual  bags  To  do 
so.  It  IS  necessary  to  visually  inspect  each 
bag, 

2  All  206-050-248  spare  float  bags  fitted 
with  brass  type  inflation  valve  must  be 
modified  in  accordance  with  this  bulletin 
prior  to  future  installation  For  spare  bags, 
proceed  per  Steps  6  through  11  of  this 
bulletin. 

.V,).'(' 

The  afl  bags  (-109)  have  2  valves  and  if 
they  arc  of  the  brass  type,  each  will  require  a 
restnctor 

Caution 

DO  NOT  INSTALL  A  RESTRICTOR  IN 
AFT  VALVE  OF  -111  (MID)  BAG  SEP,  A  FIG. 
1 

3.  If  bags  are  installed  on  skid  gear,  remove 
screws  securing  bag,  cover,  and  retainer  to 
skid  tube  Roll  the  float  bag  over  to  expose 
plumbing  and  inflation  valve  assembly  For 
A/C  records,  note  bag  P/N,  S/.\,  skid 
location  and  type  of  valve  installed  (Sec 
Figure  1.  Page  5), 

4  Determine  type  of  inflation  valve 
installed.  If  brass  valve,  proceed  to  Step  5  ol 
this  bulletin  end  install  restnctor(sl 
accordingly.  If  stainless  steel  valve,  proceed 
to  Step  12  of  this  bulletin. 

5  Disconnect  hosels)  at  bag  inflation 
valve(s) 

6,  Using  a  cotton  swab  and  MEK.  clean 
inlei  port  faying  surfaces  of  brass  valve  to  a 


depth  of  approximate!)   S^K'i  nch  Sr.otchbrite 
may  be  used  as  required  ,^llow  to  dry. 

Caution 

Keep  MFK  away  from  rubber  coated 

surfaces 

7  Clean  res!r:c!nr  '..^■.r.$  MFK  and 
Scolchbrite  and  aliovk  to  d'> 

8  Protect  rubber;7t>(l  surfaces  by  shielding 
around  valve  «sserr,i>iv   Using  paper  to 
prevent  spray  conlamination.  apply  one 
spray  coat  of  Perma-lok  surface  conditioner 
10  faying  surfaces  of  both  valve  assembly  and 
restnctor,  (See  Figure  2.  Page  6),  Allow  to  dry 
3-5  minutes 

9  Apply  adhesive  to  faying  surfaces  (fill 
half  of  restnctor  cup)  and  Install  restrictor  in 
valve  stem  Rotate  restnctor  360  degrees  to 
ensure  adhesive  is  evenly  distributed  and 
wipe  off  excess  adhesive  (See  Figure  2  for 
stack-upi.  Ensure  restnctor  bore  is  clear  of 
adhesive  after  installation 

10  Connect  hosr  to  inHcitKin  va'vf  and 
applv  standard  torque  for  ms'tjiia'iC'-   (l-v\d 
and  aft  hags  60-9C!  ip  'lbs  .-^d  '..'Es  .?(>■  !i   -'« 
in.'lbs 

— if  fiohi  tiaK  is  scn^c  use  a  flared  tube  and 
'  B'  nu!  of  correct  size  to  apply  torque 
pressure 

—  Allow  to  cu-p  under  torque  pressure  for  at 
least  '2  hours  System  may  ht  returned  to 
service  during  this  time. 
n    Rcidentify  float  bags  as  follows: 

—I  siHK  cfsmmercially  available  acrylic 
enamel  pamt  or  a  stencil  ink  in  a  while  or 
ye!;cw  color,  add  the  letters  "FM" 
iTimediately  following  the  bag  part  number 

— Lt'M.ers  should  be  the  same  size  format  as 

baS  V   N 
—(Vior  ic  applicaiii'"  of  lettering,  clean  bag 

area  h\  VMpmg  ^^  !th  a  i:n!  f-ee  cloth 

dampened  with  alcnho: 
— Allow  to  dry 

12  .Align  retainer,  cover  and  girl  o!  float 
bag  and  secure  to  skid  tube  using  screws 
removed, 

13  Repack  Tio..'  Vags  in  accordance  with 
pfocedures  contused  m  Service  Instruction 
2(16-2033 

14,  .'^liow  to  drv  tiefore  repacking  float 
bags  in  accortlancc  vMlh  pi-ocedures 
conta.ned  in  Se'vice  InsfuCior  :Ofc-2033. 
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Amendment  39-6856  becomes 
effective  on  February  28. 1991. 

Issued  in  Fort  Worth.  Texas,  on  December 
:-.  1990. 

Michele  M.  Owsley. 
Acting  Manager.  Rotorcraft  Directorate, 
A  ircraft  Certification  Service. 
I'  R  Doc  91-1965  Filed  1-25-91;  8:45  amj 
eiLLwa  cooc  «tio-ii-« 


14CFRPart39 


I  Docket  Mo.  90-NM-189-AC>;  AmdI.  3>- 
68741 

Alnvorthinest  WrectJves;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FA.A).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
series  airplanes,  which  prohibits  storage 
of  items  other  than  life  rafts  in  the  life 
raft  stowage  compartments  unless 
certain  modifications  are  accomplished. 
This  amendment  is  prompted  by  an 
operator's  report  that  loose  items  stored 
in  these  compartments  became 
discolored  and  scorched  after  falling 
through  gaps  in  the  compartment  onto 
hot  passenger  service  unit  lights.  This 
condition,  if  not  corrected,  could  result 
in  onboard  cabin  fire. 
EFFECTIVE  DATE;  March  4. 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW  . 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Terrell  W.  Rees,  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2785. 
Mailing  address;  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  727  series  airplanes, 
which  requires  modification  of 
compartments  originally  used  for  life 
raft  stowage,  was  published  in  the 
Federal  Register  on  October  19, 1990  (55 
FR  42395). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
single  comment  received. 

The  only  commenter  expressed  no 
objection  to  the  proposed  rule. 

After  careful  review  of  the  available 
data,  including  tke  comment  noted 
above,  the  FAA  has  determined  that  air 
Mfety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  72  Model  727 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
71  airplanes  of  U3.  registry  will  be 
affected  by  this  AD,  that  if  will  take 
approximately  2  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Based  on  these  figuret,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,680. 
Modification  of  each  airplane's 
compartments,  should  operators  choose 
to  accomplish  it,  will  require 
approximately  66  manhours  at  a  labor 
cost  of  $40  per  manhour.  Modification 
kits  cost  $5,208  per  airplane.  Total  cost 
to  modify  each  airplane  is  estimated  to 
be  $7,848. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  affects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action;  (1)  Is  not  a 
major  rule  "  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39-1  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S  C.  13541a).  1421  and  1423: 
49  L'.S.C.  lOUg)  (Revised  Pi»b.  L.  K-MO, 
January  12. 1983):  and  14  CFR  11.89. 

9M.t3    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Boeing  Model  727  series 
sirplanes.  as  listed  in  Service  Bulletin 
727-25-0271,  dated  April  19. 1990, 
certificated  in  any  category.  Compliance 
required  n  indtcsted,  unless  prevtowsiy 
acomplished. 
To  prevent  a  fire  hazard  associdted  with 
unrestrained  loose  items  in  life  raft  stowage 
compartments  falling  onto  hot  passenger 
service  unit  lights,  accomplish  the  following: 

A.  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  install  a  placard  on 
each  affected  life  raft  compartment,  stating: 

•  LIFE  RAFT  STOWAGE  ONLY  " 

B.  The  life  raft  compartment  may  be  used 
for  atowage  and  the  placard  required  by 
paragraph  A.  of  this  AD  may  be  removed  if  or 
when  the  life  raft  compartment  is  modified  in 
accordance  with  Boeing  Service  Bulletin  727- 
25-0271,  dated  April  19, 1990. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  AGO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  AGO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington. 

This  amendment  becomes  effective 
March  4, 1991, 

Issued  in  Renton.  Washington,  on  January 
18,1991. 

Darreli  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-1866  Filed  1-25-91;  8:45  am] 
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14  CFR  Part  39 

(D»olmt  N«.  M-MM-^I-AO;  Amendment 
39-68641 

Airworthineu  Directives;  Ektelng 
Model  747-400  Seriee  Airplanes 

AGEUCY;  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  ameodment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  air^aaes,  which  iiape»e« 
operational  vestdctiens  on  the  use  of  the 
fUgbt  maoE^esnei^  system  abeam  points 
functkm.  1  nis  antendmeRt  is  prompted 
by  incidents  erf  the  fhght  management 
system  ordering  navigation  waypoiitts 
out  of  seqtrence.  This  condition,  if  not 
corrected,  could  result  in  the  airplane 
flying  to  an  uocojnmaoded  waypoiat  in 
the  direction  opposite  of  the  planned 
flight  path. 

EFffiCnVE  BATE:  Febmary  4. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Steven  Paasdi,  Seattle  Aircraft 
Certification  Office,  Systems  & 
Equipment  Branch,  ANM-130S; 
teleplione  {286)  227-2794.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
won  Lind  Avenue  SW„  Renion. 
Washington  98055-^tOS6. 
SUPPtEMeNTARTlNPaRWATiON:  An  in- 
flight incident  involving  a  Model  747-400 
series  airplane,  confirmed  by  laboratory 
investigalions.  has  demonstrated  that 
the  use  of  the  abeam  points  function 
may  xesuk  in  the  flight  management 
system  commanding  an  unanticipated 
turn  to  intercept  an  improperly 
sequenced  waypoint.  If  a  direct-to  route 
modification  that  includes  abeam  points 
h  executed  and  the  flight  plan  includes 
latitude/longitude  reporting  points,  the 
resulting  list  of  abeam  waypoints  could 
be  inserted  into  the  Flight  Management 
Cotnputer  (FMC)  legs  page  in  wrong 
sequence.  If  this  occitre,  the  lateral 
navigation  function  of  the  flight 
management  system  will  turn  the 
airplane  to  fly  a  track  reversal  back  to 
an  out-of-sequence  waypoint  and  then 
turn  again  to  fly  the  planned  route  as  the 
waj-points  are  sequenced.  The  FMC 
performance  data  and  top-of-descent 
calculations  may  also  be  affected.  This 
condition,  if  not  corrected,  could  cause 
the  airplane  to  tum  off  the  anticipated 
route  and  reverse  its  course  of  flight 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  a 
revision  to  theTAA-approved  Airplane 
Flight  Manual  (AFM)  and  the 
installation  of  equipment  placards  to 


prahlbil  the  tise  of  tbe  abeam  pa«nts 
function. 

This  ac^ioB  is  oonaidered  an  interun 
meatute.  A  aoftware  rrrieion  oorrectii^ 
this  condition  is  not  yet  avallBble  for  all 
engine  versions  of  ilae  FMC  bvt  is 
currently  beaf  devdoped  by  the 
manufactiuer.  The  FAA  taay  ccnsider 
further  ndemaktag  action  to  require 
retrofitting  the  flight  management 
coaapttlerB  with  i  modified  design  when 
such  at  design  becomes  available. 

Since  a  sihiatian  existB  that  reqimes 
immediate  ado^on  of  this  regi^atiaii.  it 
is  found  that  notice  and  ptiblic 
precedtire  heveoa  aw  impranticaHe.  and 
good  cavM  eKistB  lor  makii^  -^lii 
amendmient  efieciive  in  less  thao  90 
days. 

The  regolationa  adopted  iiereio  will 
not  have  sob^sntial  direct  effects  on  the 
Stales,  on  the  Telatianskip  betwees  the 
national  gowenunent  and  tbe  Staiea.  or 
on  the  distribution  of  power  and 
responnbilitiBS  aaaong  tbe  vaiiois  iet^els 
of  govemaient  Thsniam,  ia  acrtrdanoe 
wi^  £xecirtrvc  Oder  12612.  it  is 
determined  that  this  final  rede  does  not 
have  sifficieBt  fedenaiisn  implications 
to  warraot  the  preparation  of  a 
Federabam  Assessmeot. 

The  FAA  ku  determined  tkat  this 
regttlatten  is  an  eaecgency  regnixtiea 
and  that  it  is  not  con^ered  to  be  major 
under  Executive  Order  12281.  tt  is 
impracticable  for  tbe  ^eocy  to  Sotiow 
the  procedures  of  Exectsbve  Order  12291 
wi^  respect  to  this  nde  since  the  rule 
wusi  be  isBoed  immediately  to  oarrect 
an  unsafe  conditian  in  aircraft.  It  has 
been  detenmned  forlber  fliat  tkis  action 
involves  an  lemergeoc^  legidatioD  under 
DOT  Regulatory  PtHaea  and  Procedares 
(44  FR  11034,  Febraary  2a.  1879^.  if  it  is 
determined  that  this  emecgency 
regulation  otherwise  wotdd  be 
BJ^riificant  under  DOT  Kegoiatory 
Policies  and  Procedares.  a  final 
regulatory  evaluation  will  tie  prepared 
and  placed  in  the  Rzdes  Dodcet 
(otherwise,  and  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rtiles  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority' 
delegated  to  me  by  ^^  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  »9  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUcM«w: 


Authority:  4»  U.SC  13S«|ai.  14Z1  and  143: 

49  U.6iC.  MM(gj  (B«v)«ed  Pub.  L  r'-A4%. 
lanuary  12. 1983):  and  14  CFR  11.88. 

§M.t3   t Amended] 

2.  Section  39.13  is  amended  by  addu^ 
the  following  new  airworthaaess 
directive: 


Boeing:  Applies  to  aii  Modei  74* 

airplanes,  certificated  la  ao^  rilt^gory. 
Compliance  required  within  30  days  after 
the  effective  date  of  this  AD  unless 
previousiy  accomplished. 
To  prevent  inadvertently  reversing  the 
direction  xf!  fSfJht  due  to  the  fhjhrt 
management  «yrtem  conmianding  an 
unalicipsted  tum  1o  intercept  an  -ovl-of- 
sequeace  waypoint.  acceaipituh  the 
following 

A.  ^"'■^'■''1  ftlac«i>(i«  «D  «r  direoti)'  adfaoenl 
to  both  the  left  and  ri^l  Contioi  Displai' 
Units  [CULT],  in  positions  clearly  visible  to 
the  flijht  crew,  stating  Use  of  •'ABEAM  PTS" 
FMC  FnnctJon  Prohfbrted. 

B  Re*T«e  the  Lunrtstioiis  Sectirm. 
Electronic*  SdbMction.  of<he  FAA-approved 
Airplane  Ftigfat  Manual  (AFM)  to  a^  (he 
foliowinii  Btstement  'fhi  aot  uae  &e  fUC 
ABEAM  PTS  iamttkm."  Thia  may  be 
acoompliahfld  by  uuerting  a  copy  of  tiua  AO 
in  the  AFM. 

C.  Ab  alternate  means  of  compliance  or 
adiustment  of  the  compliance  tune,  which 
provides  an  acceptable  level  of  safety,  may 
be  uaed  when  approved  by  fhf  Martajfer, 
Seattle  Aircraft  Certificatien  Office  (AOO). 
FAA.  Tmnport  Ajrplane  Directorate. 

Note:  The  request  afaoald  be  submitted 
direcdy  te  the  Manager.  Seattle  ACO,  and  a 
copy  sent  to  the  oognuLanl  FAA  Principal 
Inspector  (Pi).  The  Pi  will  then  forward 
commeots  or  coacurrence  to  the  Seattle  ACO 

D.  Special  flight  permitc  may  .be  laaued  in 
accordance  wUh  FAR  2U97  and  21.399  lo 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  tbie  AD. 

This  amendaient  becomes  effective 
February  4, 1991. 

Ssawed  in  Renten.  Waahinii^on  or;  )anuary 
6.1W1. 
LMtay  A.  Km&, 

Manager.  Transport  Arrplane  Directorate, 

Aircraft  Certffication  Service 

^  Doc  OT-teeS  Filed  l-25-?l  8-45  am] 
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14  CFR  Part  39 

[D0Ok«t  Mo.«e-NM-17»-AP;  Aindt  a»- 
68751 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  iUrplanes 

AQB«CV:  Federal  Aviation 
Administration  (FAAj.  DOT. 

action:  Final  role. 

SUMMARV:  This  amendment  adopts  a 
new  airwortiunets  directive  (AI>). 
applttable  to  certam  Boeing  Model  747- 
400  series  airplanes,  wbich  requires 
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modification  of  certain  second 
observer's  ashtray  installations.  This 
amendment  is  prompted  by  a  report  of 
smoking  material  possibly  falling  behind 
the  sidewall  lining  when  the  ashtray  is 
either  partially  opened  or  closed.  This 
condition,  if  not  corrected,  could  result 
in  the  smoking  material  starting  a  fire. 
EFFECTIVE  DATE:  March  4. 1991. 
AOORESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
TOR  FUflTMER  INFOMMATIOM  CONTACT: 
Mr.  Jayson  B.  Claar.  Seattle  Aircraft 
Certification  Office,  Airframe  Branch, 
ANM-120S;  telephone  (206)  227-2784. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
•UFVlCMENTAItY  INTORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  747-400  series  airplanes. 
which  requires  modification  of  certain 
second  observer's  ashtray  installations, 
was  published  in  the  Federal  Register  on 
September  20, 1990  (55  FR  38700). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  expressed  no 
objection  to  the  proposed  rule. 

The  other  commenter.  the  airplane 
manufacturer,  stated  that,  during  the 
first  production  installation  of  the 
modification,  it  was  determined  that  a 
minor  revision  was  required:  the  ashtray 
housing  had  to  be  modified  to  eliminate 
an  interference  problem  with  a  nut 
plate.  Therefore,  the  service  bulletin 
was  revised  to  reflect  the  modified  parts 
and  new  part  number.  The  manufacturer 
requested  the  final  rule  be  changed  to 
reflect  the  revised  service  bulletin  as  the 
appropriate  information  source.  The 
FAA  concurs  and  has  revised  the  final 
rule  accordingly. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
25A2862.  Revision  1,  dated  December  13. 
1990.  which  describes  installation  of  a 
housing  assembly  that  totally  encloses 
the  outboard  side  of  the  ashtray,  thus 
preventing  any  hot  ashes  or  burning 
material  from  dropping  behind  the 
sidewall  panel.  This  revision  corrects 
the  part  number  of  the  modification  of 
the  housing  assembly. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
rule. 

There  are  approximately  79  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  16  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Parts  will  be 
supplied  by  the  manufacturer  at  no 
charge  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,280. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  ab  follows: 

Authority:  49  U.S.C.  1354(a).  142:  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 


§  39.13    (Amended! 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747-400  series 
airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  747-25A2862.  Revision  1. 
dated  December  13, 1990,  certificated  in 
any  category.  Compliance  is  required 
within  the  next  9  months  after  the 
effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  smoking  material  from  dropping 
behind  the  sidewall  lining  at  the  second 
observers  station,  accomplish  the  following: 

A.  Install  a  housing  on  the  outboard  side  of 
the  second  observer's  ashtray  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
25A2862,  Revision  1.  dated  December  13. 
1990. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle.  Washington  98124.  These  documents 
may  be  examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Dirctorate,  1601  Lind  Avenue  S.W..  Renton. 
Washington. 

This  amendment  becomes  effective 
March  4. 1991. 

Issued  in  Renton.  Washington,  on  January 
16. 1991. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  91-1867  Filed  1-25-91;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  90-NM-272-AD;  Amdt.  39- 
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Airworthiness  Directives;  British 
Aerospace  Model  BAe  125-800 A  and 
HS  125-700A  Series  Airplanes,  Pre- 
Modlflcatlon  253159;  and  British 
Aerospace  Model  DH/HS/BH  125 
Series  Airplanes  Retrofitted  With 
Garrett  TFE  731  Engines 
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ACTION:  Final  rtde. 


:This  amendment  adopts  a 
new  HJrworthinesB  directhe  (AD), 
applicable  to  certain  Bntish  Aerospace 
Model  BAe  125-880A,  HS  125-70GA,  and 
DH/HS/BH  125  series  airplanes,  w+iich 
requires  a  one-time  visual  inspection  to 
detect  damaged  Generator  Control  Unit 
(GCU)  earth  wires,  and  replacement  of 
any  damaged  wires,  if  necessary.  This 
amendment  is  prompted  by  a  recent 
report  of  loss  of  overvoltage  protection. 
This  condition,  if  not  corrected,  could 
result  in  the  overheating  of  the  battery. 
This  could  subsequently  iead  to  the  lose 
of  the  pilot's  and  co-pilot's  primarj'  and 
standby  heading  and  attitude 
information  displays,  which  are 
necessary  for  safe  operation  of  the 
airplane. 

EFFECTIVE  DATE:  February  11, 1991. 

AOMKSSeS:  The  applicable  eerv)ce 
information  may  be  obtained  from 
British  Aerospace.  PLC.  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  AhTxrrt.  'Washington,  DC 
20004.  This  irtfonnBtion  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  WashiHigton. 

POn  FORTMCR  MPOIMMTKM  CONTACT. 

Mr.  William  Sdiroeder.  Standardization 
Branch,  ANM-n3:  telephone  (20&)  227- 
2148.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1801  Lind  Avenue  SW.. 
Rentoa  Waahingiaa  9805&-4056. 

StfPmJEMENTMIV  IMFORMATtON:  The 

United  Kmgdom  Civil  Aviation 
Authority  (tDAAJ,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiaeAs  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospaoe 
BAe  125-800A  and  HS  U5-700A  »eries 
airplanes,  and  all  Model  DH/HS/BH 
Model  125  series  airplanes  retrofrtted 
witk  Garrett  TFE  731  engines.  There  has 
been  a  recent  report  of  loss  of  DC 
generator  overvoltafe  protection 
resulting  in  overheating  of  the  battery 
and  loss  of  the  pilot's  and  co-pilot's 
primary  and  standby  heading  and 
attitude  information  displays.  Further 
investigation  revealed  a  damaged 
Generaitar  Control  Unit  (GCU)  earth 
wire  in  the  area  ad>acent  to  Stud  "E  "  on 
the  «tarter/geaerator  terminal  block. 
This  condition,  if  not  corrected,  could 
result  in  the  orverheahng  of  the  battery, 
and  subsequent  loss  of  the  pilot's  and 
co-pilot's  prrmary  and  standby  heading 
and  attitude  information  displays,  which 
are  necessary  for  sale  operation  of  the 
airplane. 


British  Atroapmce  has  iaaued  Service 
Bulletin  24-A27a.  dated  H»'  ^- 1^98. 
which  fiescribes  ^procedures  for  a  one- 
time visual  inspection  to  detect 
damaged  GCU  earth  wires  at  the 
starter/generator  (ermiaal  block.,  and 
repUcement  of  damaged  wires,  if 
nece»sarj.  The  United  Kingdom  CAA 
has  claaaified  tkis  eenice  bulletin  as 
mandatary. 

This  airpiaae  model  is  naavfactured 
in  the  United  iCingdom  and  type 
cerHficated  m  tbe  Untied  States  under 
the  provisions  of  i  21.29  of  tbe  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthineas  agj^eiaeat. 

Since  this  coaditkia  a  likely  to  exist 
or  develop  on«ther  airplanes  of  the 
same  type<desigB  regiatered  in  the 
United  States,  this  AD  requires  a  one- 
time visual  inspection  to  delect 
damaged  GCU  earth  wires  at  the 
starter/generator  terminal  Wock,  and 
replacement  of  any  damaged  wire,  if 
necessaiy.  in  accordance  with  the 
service  bulletin  previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  Tor  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsiblHties  among  the  various  levels 
of  governmerTt.  "nierefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
hare  sufficient  federalism  imphcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  ajency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  m  aircraft.  H  ha* 
been  determined  further  that  tbis  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11084,  February  26. 1979).  If  it  is 
determined  that  tbi«  eniei^ency 
regulatiao  otherwise  vpould  be 
aignificant  under  DOT  Regulatory 
Policies  and  Procecfaines.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  «opy  of  it  if  filed,  may  be 
obtained  from  the  Rules  Docket 


List  af  Sariiiecto  IB  1«  CFS  Part  M 

Ail  transportation.  Aircraft  AviatHMi 
safety.  Saiety. 

Adoption  of  the  Amendmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  AdTninistrator. 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39— {AMENDEDl 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Autboht»-.  4BU.SX:  13Mtai  \*Zl  and  1423: 
49 1J.S^  106^)  (Aevt«ed  FVb.  L  S>7-44S. 
|anuar>'  IZ  1983):  and  14  CFR  11.88. 

§39.13    lAmended] 

•2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthineae 
directive: 

British  Aenwpaer  A^yplin  to  tA\  Mo4el  BAe 
125-800A  and  HS  125-700A  series 
airplanes.  pre-Modification  253159.  and 
all  pre-M^^ffic^tton  2S3T59Meoei  Wi/ 
il&'BH  1 Z5  «er»e«  « irp)sne«  <iMt  Iwve 
been  retrofitted  with  Garrett  TFE 731 
engines:  certificated  in  any  category. 
Compliance  i»  required  Mfwdicaled, 
unless  prevMMi»ly  tcoompMhmi. 
To  prevent  the  overheatmg  of  tbe  kaMery 

and  loss  of  the  pilors  and  co-pilors  pnmarj' 

and  «l«Hd^y  beiading  and  attttitde 

information  display  aocompii«ti  (he 

fotlovmiR: 

A.  WitbiB  ae  days  after  the  ^fiective  dale 
of  this  AD.  perform  a  visual  mapectno  of  the 
CeneratM-  Cootral  Lint  (GCUjeartii  More,  ut 
accortiance  witkBntiA  Aerospace  SerrEe 
Bulletin  24-A27a  dated  )ul>  26.  1980. 

1  If  no  evidence  of  damage  »•  found,  prior 
to  farther  fUght.  perform  a  continuity  check  of 
the  earth  wire  tjetween  the  jtarter/geoerator 
tenmnal  stud  'T"  and  connector  pin  "T"  on 
the  GCU,  HI  ecoordance  wtth  paiagraph 
Z.Ai9]  eX  6te  Acceinpliahineat  Instructions  ef 
the  service  tMitletin.  BcoRtinuily  exwt».  no 
further  action  ia  xequired. 

2  If  evidence  of  damage  or  lack  of 
continuity  U  iouad  or  »anpwri«td,  pnor  U> 
further  flight,  replace  the  earth  wire  in 
accordBTTce  with  the  service  bulletin. 

B.  An  Blterrwrte  means  of  compliance  or 
adjustment  of  CMniOUnoe  tune,  which 
fMTvides  as  acoeptable  level  of  safety.  ma> 
be  ased  wfaes  ai^irsved  by  the  MaTUger. 
StaadardiutMHi  firanch.  ANM-113  FAA. 
Transport  Airplaoe  DvectariAe 

iimtm:  The  request  should  be  sabmitted 
directly  to  tl^  Maaafer.  StasciardizattaB 
Branch,  A.\'M-113.  and  a  copy  sent  io  U»e 
cognizant  FAA  Pnncipal  Inspector  (PI)  The 
PI  wiH  then  forward  comments  or 
oonowrrence  to  Ihe  ■Manejjer  Standardizafitm 
BrsAch,  ANM-113 

C.  Special  fltght  permrt*  may  be  !i»»tied  in 
acGordasoe  with  FAK  21  197  «nd  2t  189  to 
operate  airptanes  Is  a  tese  is  order  to 
comply  wTfii  the  re^iwnents  of  flus  AD. 
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All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  information  from  the  manuf-icturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC.  Librarian  for  Service 
Bulletins.  P  O.  Box  17414.  Dulles  Inlcrnational 
Airport.  Washinslon,  DC  20041.  This 
information  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renlon.  Washington. 

This  amendment  becomes  effective 
February  11, 1991. 

Issued  in  Renlon.  Washington,  on  January 
14.1991. 

Damll  M.  P«der«on, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  91-1868  Filed  1-25-91;  8:45  am| 
MUJNa  COM  4f  10-13-M 


14  CFR  Part  39 

(Docket  Ma  9a-NI«-197-AD;  Amdt  3»- 
6872] 

Airworthiness  Directives;  British 
AertMfMwe  Model  BAe  146  Series 
AlrptenM 

AQCNCr.  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMAIIY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  series  airplanes,  which 
requires  repetitive  detailed  visual 
inspections  to  detect  cracks  in  the  right 
and  left  wing  outer  butt  straps  at  the  Rib 
2  lower  skin  joint,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  reports  that,  during  production,  some 
outer  butt  straps  were  installed  over 
unchamfered  lower  wing  skin  edges. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  butt  strap  and 
reduced  structural  capability  of  the 
wings. 

EFFECTIVE  DATE:  March  4, 1991. 
AOOME8SES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 
FON  FUfTTHER  INFORMATION  CONTACT: 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
214«.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW  , 
Renton,  Washington  96055-4056. 


SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  BAe 
146  series  airplanes,  which  requires 
repetitive  detailed  visual  inspections  to 
detect  cracks  in  the  right  and  left  wing 
outer  butt  straps  at  the  Rib  2  lower  skin 
joint,  and  repair,  if  necessary,  was 
published  in  the  Federal  Register  on 
November  2,  1990  (55  FR  46219).  (A 
correction  was  also  published  in  the 
Federal  Register  on  November  27, 1990 
(55  FR  49377).) 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 
The  commenter  supported  the  rule. 
After  careful  review  of  the  available 
date,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  2  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$160. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action;  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authoritv 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39-1  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  13,54(a).  1421  and  1423: 
49  U.S.C.  1()6(g)  (Revised  Pub.  L.  97-*49, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  Model  BAe  14(3 
scries  airplanes  with  Serial  Numbers 
E2133,  E3134.  E3135.  E3137,  E2139.  E3141. 
FJ142.  E3145.  E2148.  E3151.  and  E3155: 
certificated  in  any  category.  Compliance 
IS  required  as  indicated,  unless 
previously  accomplished. 
To  detect  cracks  and  prevent  failure  of  the 
butt  strap  and  reduced  structural  capability 
of  the  wings,  accomplish  the  following: 

A.  Prior  to  the  accumulations  of  12.000 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
perform  a  detailed  visual  inspection  of  ihe 
right  and  left  wing  outer  butt  straps  at  Rib  2 
lower  wing  skin  joint,  in  accordance  with 
British  Aerospace  Service  Bulletin  57-36. 
dated  June  8, 1990.  Repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  9.000 
landings  or  4'.^  years  since  last  inspection, 
whichever  occurs  first. 

B.  If  cracks  are  found  as  a  result  of  the 
inspection  required  by  paragraph  A.  of  this 
AD.  prior  to  further  flight,  repair  in  a  manner 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113,  FAA.  Transport  Airplane 
Directorate. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch.  ANM-113.  and  a  copy  sent  to  the 
cognizant  FAA  principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC.  Librarian  for  Service 
Bulletins.  P.O.  Box  17414,  Dulles  International 
Airport,  Washington,  DC  20041-0414.  These^ 
documents  may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 


Airplane  Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington. 

This  amendment  becomes  effective 
March  4. 1991. 

Issued  in  Renton.  Washington,  on  January 
16. 1991. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  91-1869  Filed  1-25-91;  8:45  am) 

WLUNQ  CODC  4«10-13-M 


14  CFR  Part  39 

(Docket  No.  90-NIM-193-AD;  Amdt  39- 
6873) 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  100 A  and 
200A  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe  146  lOOA  and  200A  series 
airplanes,  which  requires  the 
installation  of  additional  mass  balance 
weights  of  the  elevators  forward  of  the 
hinge  line.  This  amendment  is  prompted 
by  reports  of  control  column 
oscillations.  This  condition,  if  not 
corrected,  could  result  in  oscillations 
(flutter)  of  the  elevators  and  subsequent 
structural  damage. 
EFFECTIVE  DATE:  March  4, 1991. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  PLC,  Librarian  for 
Service  Bulletins.  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address;  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  96055-4056. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  a  new 
airworthiness  directive,  applicable  to 
certain  British  Aerospace  Model  BAe 
146  lOOA  and  200A  series  airplanes, 
which  requires  the  installation  of 
additional  mass  balance  weights  to  the 
elevators  forward  of  the  hinge  line,  was 
published  in  the  Federal  Register  on 
October  11. 1990  (55  FR  41345). 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  supported  the  rule, 
but  requested  that  the  compliance  time 
be  extended  from  the  proposed  120  days 
to  180  days.  Such  an  extension  would 
allow  operators  time  to  obtain  parts  for 
the  modification  and  time  to  accomplish 
the  installation  of  additional  balance 
weights  during  times  when  the  airplanes 
are  brought  to  a  main  maintenance  base 
for  an  extended  hold.  One  commenter.  a 
U.S.  operator,  further  stated  that,  since 
its  flight  crews  have  not  experienced  the 
control  column  problem,  safety  would 
not  be  compromised  by  this  extension. 
The  FAA  concurs.  In  developing  an 
appropriate  compliance  time  for  this  AD 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  practical  aspect  of  incorporating 
the  required  modification  into  affected 
operators'  maintenance  schedules  in  a 
timely  manner.  The  FAA  had  intended 
that  it  fall  during  a  time  of  regular 
maintenance  for  the  majority  of  affected 
operators.  After  reviewing  parts 
availability,  the  average  utilization  rate 
for  U.S.  operators,  and  FAA  Service 
Difficulty  Records  files  (to  confirm  that 
there  are  no  reports  of  this  problem  on 
file  from  U.S.  operators  of  Model  BAe 
146-lOOA  and  -200A  airplanes),  the  FAA 
has  determined  that  extending  the 
compliance  time  to  180  days  will 
provide  an  acceptable  level  of  safety. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
noted  above.  The  FAA  has  determined 
that  this  change  wil  neither  increase  the 
economic  burdent  on  any  operator  nor 
increase  the  scope  of  the  AD. 

it  is  estimated  that  66  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  42  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  cost  of 
required  parts  is  estimated  to  be  $1,238. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S  operators  is 
esimated  to  be  $192,588. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action;  (1)  In  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  is 
contained  in  the  Rules  DockeL  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket. 

List  of  Subjects  La  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Rev^sed  Pub  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Antendedl 

2.  Secfion  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  AenMpace:  Applies  to  Model  BAe  146 
lOOA  and  200A  series  airplanes,  as  listed 
in  British  Aerospace  Service  Bulletin  55- 
7-00955D,  Revision  2.  dated  January  22. 
1990.  certificated  m  any  category 
Compliance  i«  required  as  indicated, 
unless  previously  accomplished. 
To  prevent  oscillations  (flutter)  of  the 

elevators,  accomplish  the  following; 

A.  Within  180  days  after  the  effective  date 
of  this  AD.  install  additional  mass  balance 
weights  to  the  elevators  forward  of  the  hinge 
line,  in  accordance  with  Bntish  Aerospace 
Service  Bulletin  55-7-00955D,  Revision  2. 
dated  [anuary  22. 1990. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  A-NM-IIS.  FAA. 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Standardization 
Branch.  ANM-113.  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager.  Standardization 
Branch.  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAP-21.197  and  21.199  to 
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operate  aifptan«a  to  a  baa*  in  order  to 
comply  with  the  raquirenMnt*  of  Ihia  AD. 

All  p«r«ona  affected  by  ihit  directive  who 
have  not  already  received  the  appropriate 
service  documenti  from  the  manufacturer 
may  obtain  copieB  upon  requeat  to  British 
Aerogpace.  PLC,  Libwrlan  for  Service 
Bulletins.  P  O.  Box  17414.  Dullea  International 
Airport.  Waahington.  DC  20041-0414.  Viet 
docunenta  may  b«  examined  at  the  FAA. 
Northwcat  Mounlam  Region.  Tranaport 
Airplane  Directorate.  1601  Und  Avenue  SW, 
Rentoa  Washington. 

This  amendment  becomea  effective 
March  4. 1991. 

Issued  in  Rentoa  Washington  on  (anaary 
19. 1991. 

Damll  M.  Paderson, 
Acting  Manager.  Transport  Airplane 
Directorotp.  Aircraft  Cfrtficaiion  Service. 
|FR  Doc.  91-1870  Filed  1-2.VS1;  8;4.'5  am| 

HLLMQ  COM  M10-11-M 


14CFRPW139 

IDodMt  Na  W-CE-3*-A0;  ArkM.  3»-«8««) 

AlmrortNnMS  DfrcctivM;  Certain 
Fairchiid  llod«l«  SA226  and  SA227 


AOmcv:  Federal  Aviation 

AdministraUon  (FAA).  DOT. 

action:  Final  rule.  

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  efTective  as 
to  all  persons  an  amendment  adopting 
Airworthineaa  Directive  (AD)  90-14-01, 
which  was  previously  made  effective  by 
individual  letters  as  to  all  known  U.S. 
owners  and  operators  of  certain 
Pairehild  Models  SA228  and  SA227 
airplanes.  The  AD  superseded  priority 
letter  AD  90-12-14.  and  expanded  the 
instructions  that  were  included  in  the 
supcraedfld  AD  to  include  the  removal 
of  the  paaaenger  teat  cloaeat  to  the 
cabin  window  at  Station  181  and  the 
reinforcanwnt  of  the  Statkm  181  cabin 
window  on  cither  the  l«ft  or  right  side  of 
the  affected  airpianea.  The  AD  was 
isened  to  cuitect  a  known  lunafe 
condition  that  resulted  when  ice 
shedding  from  a  propeller  on  one  of  the 
affected  airplanes  broke  a  cabin 
window  and  caused  rapid 
decompreaaion  of  the  cabin. 
DA-m:  Effective  Febnjary  11, 1991.  as  to 
all  persons  excev«  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  90-14-01. 
issued  ]une  29, 1990,  which  contained 
this  amendment. 
AOOncssca:  Fairchiid  Aircraft 
Corporation  Service  Bulletins  226-«6- 
0O4.  revised  January  8. 1990.  and  227-6^ 
004.  dated  |uly  2&.  1988.  and  Fairchiid 
Aircraft  Corporation  Kit  27K22006, 


Revision  A,  dated  )une  14. 1990.  that  are 
discussed  in  this  AD  may  be  obtained 
from  Fairchiid  Aircraft  Corporation,  P.O. 
Box  79048a  San  Antonio,  Texas  78279- 
0490.  This  information  may  also  be 
examined  in  the  Rules  Docket,  FAA. 
Central  Region.  Office  of  the  Assistant 
Chief  Counsel.  Room  1558,  601  E.  12th 
Street.  Kansas  City.  Missouri  64106. 

FOR  FURTHER  IHFORMATIOH  CONTACT: 

Ms.  Michele  M.  Owsley,  Aerospace 
Engineer.  Airplane  Certification  Office, 
FAA.  Fort  Worth.  Texas  76193-0150; 
Telephone  (817)  624-5161;  Facsimile 
(317)  624-5988. 

SURPiSMOiTARV  INFORMATION:  On  June 
11, 199a  priority  letter  90-12-14  was 
issued  and  made  effective  immediately 
as  to  all  known  U.S.  owners  and 
operators  of  Fairchiid  Models  SA226- 
AT,  SA228-TC,  SA227-AT,  and  SA227- 
AC  airplanes.  The  AD  required  the 
reinforcement  of  the  Station  181  cabin 
window  on  the  right  side  of  the  airplane 
and  the  removal  from  service  of  the 
passenger  seat  at  that  station.  The  AD 
was  issued  to  correct  a  known  unsafe 
condition  that  resulted  when  ice 
shedding  from  a  propeller  on  one  of  the 
affected  airplanes  broke  a  cabin 
window.  The  resulting  rapid 
decompression  of  the  cabin  caused 
infury  to  a  passenger.  Priority  letter  AD 
90-12-14  took  into  consideration  that  all 
the  affected  Fairchiid  airplanes  have 
propellers  that  rotate  counterclockwise 
when  an  observer  stands  behind  the 
airplane  and  looks  forward.  The 
fuselage  geometry  and  engine  location 
made  the  Station  181  window  on  the 
right  side  of  the  airplane  the  most 
vulnerable.  Consequently,  this  AD  only 
addressed  the  Station  181  window  on 
the  right  side. 

Subsequent  to  issuing  AD  90-12-14. 
the  FAA  determined  that  on  some 
Fairchiid  Model  SA228  airplanes  there 
are  engines  installed  with  propellers 
that  rotate  clockwise  when  an  observer 
looks  forward  from  the  rear  of  the 
airplane.  Based  on  this,  the  Station  181 
window  on  the  left  side  would  be 
vulnerable  on  these  airplanes. 

Therefore,  on  June  29. 199a  priority 
letter  AD  90-14-01  was  issued  and  made 
effective  immediately  as  to  all  known 
U.S.  owners  and  operators  of  Fairchiid 
Models  SA226-AT.  8A228-TC.  SA227- 
AT,  and  SA227-AC  airplanes.  AD  90- 
14-Cl  superseded  priority  letter  90-12-14 
and  expended  the  instructions  that  %Mere 
included  in  the  swpereeded  AD  to 
include  the  removal  of  the  appropriate 
passenger  seat  from  service  and  the 
reinforcement  of  the  Station  181  cabin 
window  on  either  the  left  or  right  side  of 
the  affected  airplanes. 


Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
AD  90-14-01  effective  immediately  by 
individual  letters  issued  June  29, 1990,  to 
all  known  U.S.  owners  and  operators  of 
Fairchiid  Models  SA22e-AT,  SA226-TC, 
SA227-AT,  and  SA227-AC  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
part  39  of  the  Federal  Aviation 
Regulations  to  make  it  effective  as  to  all 
persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  en  the 
States,  on  the  relationship  between  the 
national  governn»ent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator^' 
Policies  and  Procedtires,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

list  of  Sobiecta  hi  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safiety. 

Adoption  of  tha  Amendnant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administator. 
the  Federal  Aviation  Administration 
amends  14  CFR  part  38  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMEN0EDl 

1.  The  authority  citation  for  parf3»' 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  1354(al.  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

90-14-01  Fairchiid  Aircraft  Corporation 
(formerly  Swearingen  Aviation 
Corporation):  Amendment  39-6866; 
Docket  No.  90-CE-38-AD. 
Applicability:  Models  SA226-AT,  SA226- 
TC.  SA227-AT,  and  SA227-AC  airplanes  (ali 
serial  numbers),  certificated  in  any  category. 

Compliance:  Required  as  indicated  in  the 
AD.  unless  already  accomplished. 

To  prevent  rapid  cabin  decompression  and 
passenger  injury  due  to  window  breakage 
caused  by  ice  shed  from  the  propellers, 
accomplish  the  following: 

(a)  Prior  to  further  flight  unless 
accomplished  in  accordance  with  AD  90-12- 
14,  modify  the  passenger  seat  adjacent  to  the 
cabin  window  at  Station  181  on  the  right  side 
of  the  cabin  on  those  airplanes  whose 
propellers  turn  counterclockwise  looking 
forward,  or  on  the  left  side  of  the  cabin  on 
those  airplanes  whose  propellers  turn 
clockwise  looking  forward,  by  accomphshing 
one  of  the  following  actions. 

(1)  Fabricate  a  placard  using  letters  at  least 
one  inch  in  height  on  a  contrasting 
background  to  read:  "DO  NOT  OCCUPY 
THIS  SEAT  AT  ANY  TIME"  and  install  this 
placard  on  the  passenger  seat  closest  to  the 
cabin  window  at  Station  181  of  the  passenger 
cabin  in  clear  view  of  the  occupants,  or 

(2)  Remove  the  passenger  seat  closest  to 
the  cabin  window  at  Station  181  of  the 
passenger  cabin. 

(b)  Within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD,  unless 
accomplished  in  accordance  with  AD  90-12- 
14,  reinforce  the  applicable  cabin  window 
located  at  Station  181  in  the  passenger  cabin 
in  accordance  with  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD.  The  restrictions  required  by 
paragraph  (a)  of  this  AD  are  no  longer 
applicable  when  this  modification  has  been 
accomplished. 

(1)  Add  an  inner  pane  in  accordance  with 
the  instructions  in  Fairchiid  Aircraft 
Corporation  Service  Bulletins  226-56-004, 
revised  January  8. 1990,  or  227-56-004.  issued 
]uly  26. 1989,  as  applicable,  or 

(2)  Add  a  metal  cover  over  the  outside  of 
the  window  in  accordance  with  Fairchiid 
Aircraft  Corporation  Kit  27K22005,  Revision 
A,  issued  June  14, 1990. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  times  which 
provide  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office,  Fort  Worth,  Texas 
76193-0150  (facsimile  number  (817)  624-5988). 

Note:  The  request  should  be  forwarded 
through  an  FAA  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Airplane  Certification  Office,  Fort 
Worth,  Texas.  This  AD  supersedes  priority 
letter  AD  90-12-14. 


This  amendment  becomes  effective  on 
February  11, 1991,  as  to  all  persons 
except  those  persons  to  whom  it  was 
made  immediatel,v  effective  by  priority 
letter  AD  90-14-01,  issued  June  29, 1990, 
which  contained  this  amendment. 

Issued  in  Kansas  City,  Missouri,  on  January 
7, 1991. 
Barry  0.  Clements, 

Manager  Small  Airplane  Directorate. 

A  ircraft  Certification  Ser\ice. 

[FR  Doc.  91-1871  Filed  1-25-91;  8:15  am) 
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14  CFR  Part  39 

t  Docket  No.  90-NM-285-AD-,  Amdt  39- 

6876) 

Alrworthinesa  Directives;  Learjet 
Model  31,  35,  35A,  36,  36A,  55,  55B, 
and  55C  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Learjet  Model  31, 
35,  35A,  36.  36A,  55.  55B,  and  55C  series 
airplanes,  which  requires  the 
deactivation  of  certain  cabinet  and 
overhead  fluorescent  light  circuits,  the 
fabrication  of  placards,  and  the 
installation  of  these  placards  on  the 
deactivated  circuit  breakers.  This 
amendment  is  prompted  by  several 
reports  of  smoke  in  the  cabin  due  to  high 
voltage  arcing  in  the  fluorescent  lighting 
system.  This  condition,  if  not  corrected, 
could  result  in  electromagnetic 
interference,  and  smoke  and/or  fire  in 
the  cabin. 

EFFECTIVE  DATE:  February  12, 1991. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Learjet  Corporation,  Customer  Services, 
P.O.  Box  7707.  Wichita.  Kansas  67277- 
7707.  This  information  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  or  at  the  FAA,  Central 
Region,  Wichita  Aircraft  Certification 
Office,  Room  100, 1801  Airport  Road, 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Robert  R.  Jackson,  Systems  and 
Equipment  Branch.  ACE-130W; 
telephone  (316)  948-4419.  Mailing 
address:  FAA,  Central  Region,  Wichita 
Aircraft  Certification  Office.  Room  100. 
1801  Airport  Road,  Wichita,  Kansas 
67209. 

SURRUEMENTARY  INFORMATION:  There 
have  been  two  reported  incidents  of 
smoke  in  the  cabin  of  Learjet  Model  55 


series  airplanes,  involving  an  Instrument 
and  Flight  Research  (IFR)  inverter  and 
an  Aerospace  Lighting  Corporation 
(ALC)  inverter.  There  also  have  been  16 
reported  incidents  of  smoke  in  the 
cockpit  of  Model  35A  series  airplanes 
equipped  with  ALC  inverters.  Analysis 
of  these  reports  has  revealed  that  the 
fluorescent  lighting  system  inverters  will 
not  protect  the  wiring  for  open  or  short- 
circuit  conditions,  which  may  be  caused 
by  improper  installation,  improper 
maintenance,  or  excessive  wear  on  the 
wires.  This  may  lead  to  an  arcing 
condition.  The  affected  inverters  are 
manufactured  by  IFR;  ALC;  and 
Precision  Winding,  Incorporated;  and 
have  been  installed  on  Learjet  Model  31, 
35,  35A.  36,  36A.  55,  558.  and  55C  series 
airplanes.  This  condition,  if  not 
corrected,  could  result  in 
electromagnetic  interference,  and  smoke 
and/or  fire  in  the  cabin. 

The  FAA  has  reviewed  and  approved 
Learjet  Corporation  Alert  Service 
Bulletins  31-33-2A.  35/36-33-5A.  and 
55-33-3A,  all  dated  December  21, 1990, 
which  describe  procedures  to  deactivate 
the  cabinet  and  overhead  fluorescent 
lighting  circuits;  and  to  fabricate  and 
install  placards  on  the  deactivated 
circuit  breakers  to  indicate  that  the 
circuit  breakers  are  inoperative. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  t^^je  design,  this  AD  requires  the 
deactivation  of  the  cabinet  and 
overhead  fluorescent  lighting  circuits; 
and  the  fabrication  and  installation  of 
placards  on  the  deactivated  circuit 
breakers,  in  accordance  with  the  service 
bulletins  previously  described. 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 


3024 


Federai  Register  / 


Vol.  5(i,  No.  18  /  Monday.  January  28.  1991  /  Rules  and  Regulations 


under  Execulive  Order  12291.  W  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  Final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

Ust  of  Subjects  hi  14  CFR  Part  39 

Ajr  Transportation.  Aircraft,  Aviation 
sjfety.  Safety. 
Adoptioo  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Administration  amends  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


31 

3S.  35A.36.36.A 

55.  55B.  55C 


Semce  Bul/clin 

31-33- lA 

35/3&-33-5A 

55-33-3A 


PART  39-(  AMENDED  I 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Authority:  «9  U.S.C  13M(a|.  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  M  CFR  ll.«9. 

939.t3    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

I^aarjet  (Fonneriy  Gate*  Loariei):  Applies  to 
Model  31  series  airplane*.  Serial 
Numbers  (S/N)  001  through  023;  Modtl 
35/35A  series  airplanes,  S/N  001  through 
861.  Model  36/.'}6A  series  airplanes.  S/N 
OOl  through  059.  062,  and  063:  and  Model 
55/55B/55C  series  airplanes.  S/N  001 
through  144:  e<iuipped  with  Aerospace 
Lighting  Corporation  (ALC)  inverters. 
Part  Number  (P/N)  18.95():  or  Instrument 
and  Flight  Research  (IFR)  inverlers,  P/N 
25-415-3-OL  or  25O001-24OG;  or 
Precision  Winding.  Incorporated 
inverters.  P/N  6900092  or  8900054-54; 
certificated  in  any  category  Compliance 
is  required  at  indicated,  unless 
previously  accomplished. 
To  prevent  electromagnetic  interference, 
and  smoke  and/or  fire  in  the  cabin, 
accomplish  the  following: 

A.  Within  25  hours  tiroe-in-service  after  the 
effective  date  of  this  AD,  deactivate  the 
cabinet  and  overhead  fluorescent  lighting 
systems,  and  fabricate  and  install  placards 
on  the  deactivated  circuit  breakers  in 
accordatice  with  the  accomplishment 
ipstructioni  specified  In  the  following  Learjet 
Alert  Service  Bulletin*,  ail  dated  December 
21.igitt: 


Note:  This  AD  applies  only  to  airplanes 
with  the  following  inverters:  ALC  inverters. 
Part  Number  (P/N)  18.95():  or  IFR  inverters. 
P/N  25-415-3-OL  or  2500O1-24OG:  or 
Precision  Winding,  Incorporated  inverters.  P/ 
N  6900092  or  6900054-54,  Inverter*  having  a 
d;fferent  part  number  do  not  have  to  be 
deactivated. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Wichita  Aircraft  Certification  Office  lACO), 
ACE-115W,  FAA.  Central  Region.  1801 
Airport  Road,  Room  lOa  Wichita.  Kansas 
67209. 

Note:  The  re(iuest  should  be  submitted 
directly  to  the  Manager.  Wichita  ACO,  and  a 
copy  sent  to  the  cogmzant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Manager. 
Wichita  ACO. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  In  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  Information  from  the  manufacturer 
may  obtain  copies  upon  request  to  Learjet 
Corporation,  Customer  Services,  P.O.  Box 
7707.  Wichita  Kansas  67277-7707.  This 
information  m.ay  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  S.W., 
Renlon.  Washington,  oral  the  FAA.  Central 
Region.  Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Room  lOa  Wichita. 
Kansas. 

This  amendment  becomes  effective 
February  12. 1991. 

Isaued  in  Renton,  Washington,  on  January 
17.  1991. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc  91-1872  Filed  1-25^-91:  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  90-HU-i97-kf>,  Anndt.  39- 
6a«9| 

AirworthlneiM  Directives;  McOonneU 
Douglas  Model  DC-9  and  C-9  (Military) 
Series  AirpUnes,  EquippMl  WMh  Wing- 
Mounted  Main  Landing  Gear  Outboard 
Doors  With  an  Aiuminum  Hinge  Half 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  McDonnell  Douglas 
Model  DC-9  senes  airplanes,  which 


requires  inspeclions  of  both  It:ff  and 
right  main  landing  gear  (MLG)  outboard 
door  assemblies,  hinges,  linkages,  and 
attachments  for  discrepancies,  and 
rppair  of  descrepant  parts.  This 
amendment  is  prompted  by  reports  of 
MLG  outboard  doors  separating  from 
the  airplane.  This  condition,  if  not 
corrected,  could  result  in  damage  to  the 
horizontal  stabilizer  and  adjacent 
control  components  of  the  airplane, 
thereby  causing  severe  controllability 
problems. 

EFFICTIVE  DATE:  February  11, 1991. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California  90846- 
fKX)l.  Attention:  Business  Unit  Manager, 
Technical  Publications,  Cl-HDR  (54-€0). 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW..  Renton.  Washington, 
or  the  Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California. 

FOn  FURTHER  INfORMATION  CONTACT 
Mr.  David  Y.}.  Hsu.  Airframe  Branch, 
ANM-120L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (213)  988-5323, 
SUPPLEMENTARY  INFORMATION:  Fourteen 
operators  have  reported  numerous 
instances  of  in-flight  separation  of  the 
wing-mounted  main  landing  gear  (MIX]) 
outboard  doors.  One  operator  reported  a 
recent  incident  in  which  separation  of 
the  door  caused  major  structural 
damage  to  the  horizontal  stabilizer. 
Investigations  have  revealed  that  door 
separations  have  been  caused  by  hinge 
failures,  door  disbonding,  loose/mis- 
rigged  linkages,  and  linkage  failures. 
This  condition,  if  not  corrected,  could 
result  in  major  structural  damage  to  the 
horizontal  stabilizer  and  adjacent 
control  components  of  the  airplane, 
thereby  causing  severe  controllability 
problems. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A32-244,  dated  November  20. 
1990.  which  describes  procedures  for:  (1) 
Inspections  of  the  MLG  doors  for 
delamination:  (2)  inspections  of  the  MLG 
door  )inkages  and  their  attachments  for 
corrosion,  pitting,  wear,  and  general 
condition:  (3)  inspections  of  the  MLG 
door  hinge  lobes  on  both  the  wing- 
mounted  hinge  half  and  door-mounted 
hinge  half  for  cracks  and  corrosion;  (4) 
m,ea8urement  of  the  hinge  lobes,  if 
bushed,  for  minimum  wall  thickness;  (5) 
inspections  of  the  hinge  halves  on  the 
articuliiting  door  for  cracks  and 
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corrosion;  and  (6)  repair  of  discrepant 
parts  identified  as  a  result  of  these 
inspections  and  measurement. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires 
inspections  of  both  left  and  right  MLG 
outboard  door  assemblies,  hinges, 
linkages,  and  attachment  for 
discrepancies  and  requires  repair  of 
discrepant  parts,  in  accordance  with  the 
service  bulletin  previously  described. 
This  AD  also  requires  the  reporting  of 
any  findings  of  discrepancies  to  the 
FAA, 

This  is  considered  to  be  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Information  collection  requirements 
contair>ed  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  [OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
O.MB  Control  Number  2120-0056. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  if 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

This  AD  action  applies  only  to 
airplanes  equipped  with  wing-mounted 
MLG  outboard  doors  having  an 
aluminum  hinge  half.  The  FAA  pi. ins 
similar  rulemaking  action  applicable  to 
airplanes  having  a  titanium  hinge  half. 
Hjwever,  the  proposed  compliance  time 
fur  inspection  of  those  airplanes  is 
E:ifficiently  long  so  that  notice  and 
public  comment  will  not  be 
impracticable. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
S.ates.  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  he  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
en  unsafe  condition  in  airrrafl.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February'  2ft,  1979).  If  it  is 


detcrmitjed  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regi>fetor\' 
Policies  and  Procedures,  a  final 
regulatory  evahiation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendmenl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  F'ederal  Aviation  Adm:nistration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»— (AMENDED) 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Aulb«»rity:  49  U,S.C.  1354(a).  1421  end  1423; 

49  U.S.C.  106(8)  (Revised  Pub  L  97-449. 
j'lnuary  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDotmeB  Deu^ar  AppHes  to  all  Model 
DC-9-10,  -20,  -30,  -40,  -50.  and  C-9 
(Military)  series  airplanes;  filled  with  left 
(LH]  or  nght  (iW)  wing  T.ounted  mam 
landing  gear  (MLG)  ouiboard  door  vnth 
an  aluminum  hinjte  half,  certificated  m 
any  category.  Compliance  reijirired  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  k>9s  of  the  LH  or  RH  wing- 

mou.ited  MLC  outbodrd  door,  accomplish  the 

following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  and  fherpafter  at  irtervals  not  to 
exceed  one  year,  perform  the  foMowing 
inspections  in  acojrdance  with  McDonnell 
Douglas  Alert  Service  Bulletin  A32-244.  dated 
November  20, 1990.  for  both  LH  and  RH  MLG 
d  lor  assemblies: 

1.  Inspect  th^  MLG  door  for  delaminatior: 
and 

2.  Inspect  the  MLG  door  li,^kages  and  their 
attachments  for  corrosion,  pitting,  wear,  and 
general  condinon:  and 

3.  Inspect  the  MLG  door  hinge  lobes  on 
both  the  wing-mounted  hinge  half  and  door- 
mounted  hinge  half  for  cracks  and  corrosion; 
and 

4.  Measure  the  hinge  lobes,  if  buahed.  for 
minimum  wall  thickness  of  055  inch  or 
greater,  and 

5.  Inspect  the  hinge  halves  on  the 
articulating  door  for  cracks  a.nd  corrosion, 

B.  If  discrepancies  are  found  as  a  result  of 
the  inspections  required  by  paragraph  A.  of 
this  AD.  prior  to  further  flight,  repair  in  a 
manner  approved  by  the  Manager  of  the  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
F.\A.  Transport  Airplane  Dir»x:torate. 


C  Withm  45  days  after  finding  a 
discreparKv.  submit  a  wntten  report  of  that 
finding  to  Ihc  Manaj^er.  Loe  Angeles  ACO. 
FAA..  Transport  Airplane  Diredorale.  3229 
East  Spnng  Street.  Long  Beach.  Cattfomia 
90806-2425:  FAX  number  (213)  988-5210.  The 
airplane's  factory  Serial  Number  should  also 
be  identified  in  all  discrepancy  reports. 

D  An  alternate  means  of  compliance  or 
adiustment  of  the  compliance  time,  which 
provides  an  acceplabie  level  of  safety,  may 
be  used  when  approved  by  the  Manager  Los 
Angeles  ACO,  FAA.  Transport  Airplane 
Directorate. 

NotK  The  reQuesl  should  be  submitted 
directly  to  the  Manager.  Lx)S  Angeles  ACO. 
and  a  copy  sent  to  the  cognizant  FAA 
Pnncipal  Inspector  (PI)  The  PI  will  then 
for\*ard  comments  or  concurrence  to  itw  Los 
Angeles  ACO 

E.  Special  flight  permits  may  be  issued  in 
accordauce  with  FAR  21.197  and  21  199  lo 
operate  airplanes  to  a  base  m  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  BOt  already  received  the  appropriate 
service  infonr.ation  from  the  manufacturer 
may  obtain  copies  opon  request  to 
McDonnell  Doagias  Corporation,  P  O  Box 
1771,  Long  Beach.  California  9084«-n00l. 
Attention:  Business  Unit  Manager  Technical 
Publications,  Cl-HDR  |54-60).  This 
information  may  be  examined  at  the  FAA, 
Northwest  Mountain  RegKin.  Transport 
Airplane  Directorate,  1601  Lmd  Avenue  SW.. 
Renton,  Washington,  or  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  Califomia. 

This  amendment  becomes  effective 
February  11, 1991. 

Issued  in  Renton.  Washington,  on  January 
14.1991. 
Darren  M.  PoJcraon, 

Actiitg  \fanagfr.  Transport Airpfane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  91-1873  Filed  1-25-91;  8:45  am) 

BIUJNG  CODE  4«10-1}-M 


14  CFR  Part  39 

[Docket  No.  90-CE-74-AD:  Am<»t  39-6870) 

Airworthhiess  Directives;  Mooney 
Model  M20M  Airplanes. 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendraent  adepts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Mooney  Model  M20M 
airplanes.  This  action  requires 
replacement  of  the  tailpipe  coupling 
with  an  improved  coupling,  There  has 
been  a  report  of  an  incident  where  the 
coupling  that  connects  the  turbocharger 
and  the  exhaust  tailpipe  separated  on  an 
affected  airplane  and  aiiowed  exhaust 
gases  to  impinge  the  firewall,  which 
resulted  in  diffused  heat  and  ignition  of 
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the  material  inside  the  cabin.  The 
actions  specified  in  this  AD  are  intended 
to  prevent  the  loss  of  the  tailpipe 
coupHng  and  the  subsequent  discharge 
of  high  temperature  gases  inside  the 
engine  compartment  that  could  result  in 
the  airplane  cabin  catching  fire. 
EFFECTIVE  DATE:  February  19, 1991 
ADDRESSES:  Mooney  Aircraft 
Corporation  Special  Letter  90-06,  dated 
November  1. 1990,  that  is  discussed  in 
this  AD  may  be  obtained  from  Mooney 
Aircraft  Corporation,  P.O.  Box  72, 
Kerriville.  Texas  78029-0072;  Telephone 
(512)  896-6000.  This  information  may 
also  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms  Alma  Ramirez-Hodge.  FAA, 
Southwest  Region,  Airplane 
Certification  Office,  Fort  Worth,  Texas 
76193-0150;  Telephone  (817)  624-5147. 
SUPPLEMENTARY  INFORMATION:  On 
October  12, 1990,  a  Mooney  Model 
M20M  airplane  was  forced  to  make  an 
emergency  landing  at  the  Culpeper 
Airport  in  Virginia.  Prior  to  the 
emergency  landing,  the  pilot  had 
refueled  the  airplane  at  Culpeper 
Airport.  The  pilot  stated  that  he  had 
checked  the  cabin  heat  selector  during 
the  refueling  operation  because  he  had 
noticed  excessive  heat  in  the  cabin.  The 
cabm  heat  control  was  in  the  off 
position  The  pilot  then  checked  in  the 
engine  compartment  and  did  not  notice 
anything  unusual.  After  refueling  and 
dunng  taxi,  the  pilot  noticed  another 
increase  in  cabin  temperature.  During 
the  takeoff  climb  at  600  feet,  the  pilot 
noticed  a  fire  inside  the  cabin  around 
the  rudder  pedals.  Immediately,  the  pilot 
made  a  180-degree  turn  and  performed  a 
wheel-up  emergency  landing  at  the 
a;rport.  The  pilot  and  the  one  passenger 
were  able  to  exit  the  airplane  without 
serious  injury. 

Results  of  the  accident  investigation 
showed  that  the  coupling  that  connects 
the  turbocharger  and  the  exhaust 
tailpipe  had  separated  and  allowed 
exhaust  gases  to  impinge  on  the  firewall. 
The  firewall  remained  intact,  but 
excessive  diffused  heat  caused  the 
material  inside  the  cabin  to  ignite 

As  a  result  of  the  above  incident. 
Mooney  Aircraft  Corporation  issued 
Special  Letter  90-06,  dated  November  1. 
1990,  which  specifies  the  replacement  of 
the  tailpipe  coupling  (part  numbers  (P/ 
N)  MVT69183-275,  LW -12093-6,  4571- 
275,  4574-275.  or  4391  AF)  with  an 
improved  tailpipe  coupling  (P/N  55677- 
340M  or  40D21162-340M).  The  FAA  has 
determined  that  these  improved  tailpipe 
couplings  will  help  prevent  the 


separation  of  the  tailpipe  from  the 
turbocharger  and  the  subsequent 
discharge  of  high  temperature  gases 
inside  the  engine  compartment  that 
could  result  in  the  airplane  cabin 
catching  fire. 

Since  the  unsafe  condition  discussed 
above  is  likely  to  exist  or  develop  in 
other  Mooney  Model  M20M  airplanes  of 
the  same  type  design,  the  FAA  has 
determined  that  immediate  AD  action 
must  be  taken  requiring  the  replacement 
of  the  tailpipe  coupling  (P/N  MVT69ie3- 
275,  LVV-1 2093-8.  4571-275,  4574-275.  or 
4391  AF)  with  an  improved  tailpipe 
coupling  (P/N  55677-340M,  or  40D21162- 
340M)  in  accordance  with  the  Mooney 
Aircraft  Corporation  Special  Letter  90- 
06.  dated  November  1. 1990.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  inamediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 

safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 


the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 

Aviation  Regulations  as  follows: 

PART 39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Mooney  Aircraft  Corporation:  Amendment 
39-6870;  Docket  No.  90-CE-74-AD. 

Applicability:  Model  M20M  airplanes 
(serial  numbers  (S/N  27-0001  through  27- 
0071.  S/N  27-0073.  S/N  27-0075,  and  S/N  27- 
0076),  certificated  in  any  category. 

Compliance:  Required  within  the  next  25 
hours  time-in-service  afler  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  the  discharge  of  high 
temperature  exhaust  gases  inside  the  engine 
compartment  that  could  result  in  the  airplane 
cabin  catching  fire,  accomplish  the  following: 

(a)  Replace  the  tailpipe  coupling  (P/.N 
MVTe9183-275.  LW-12093-«.  4571-275,  4574- 
275.  or  4391  AF)  with  an  improved  tailpipe 
coupling  (P/N  55677-340M  or  40D21162-- 
340M)  in  accordance  with  the  instructions  in 
Mooney  Aircraft  Corporation  Special  Letter 
90-06,  dated  November  1, 1990. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.19<i  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  .AD 

(cj  An  alternate  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  FAA.  Southwest 
Region,  Airplane  Certification  Office.  Fort 
Worth,  Texas  76193-0150.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Fort  Worth  Airplane  Certification  Office. 

(d|  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Mooney  Aircraft 
Corporation,  RO.  Box  72.  Kerriville.  Texas 
78029-0072;  Telephone  (512)  896-6000;  or  may 
examine  this  document  at  the  FAA.  Central 
Region.  Office  of  the  Assistant  Chief  Counsel. 
Room  1558,  601  E.  12th  SUeet,  Kansas  City, 
Missouri  54106. 

This  amendment  becomes  effective  on 
February  19, 1991. 

Issued  in  Kansas  City.  Missouri,  on  January 
14. 1991. 

Barry  D.  Clements, 
Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Sen'ice. 
(FR  Doc.  91-1874  Filed  1-25-91;  8:45  am] 

B4LUM0  coot  4910-1S-M 


Federal  Register  /  Vol.  56,  No.  18  /  Monday,  January  28.  1991  /  Rules  and  Reguistions 


3827 


UCFRPirt97 

(Docket  No.  26439;  Amdt  No.  1444] 

Standard  histniment  Approacti 

nf0C6OUf68|  MfSCClHinttOttS 

Amendmvntt 

AGENCY:  Federal  Aviation 
AdmJnistratioo  (FAA).  EXDT. 

action:  Final  rule. 

SUMMARV:  This  amendment  eatablaahes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actkxis  are 
needed  because  of  the  adoptioD  oi  new 
or  revised  critena,  oi  because  of 
changes  occurring  in  the  National 
Air»pace  System,  ssch  as  the 
commissioning  of  new  navigatkinal 
facihties,  addition  of  new  obstacles,  or 
changcs  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fli^t 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 

dates:  Effective:  An  effective  date  for 
each  SIAP  is  specififd  in  the 
amendatory  provisiorw. 

Incorporation  by  reference — approved 
by  the  EHrector  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  BOO 
Independence  Avenue,  SW'.. 
Washington,  IX  20591; 

■L  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Fteid  Offtce 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  nuiUed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  MS. 
Government  Printing  Office. 


Washington,  DC  20402. 

FOR  FURTMES  WtfOBMATKMl  COMTACT. 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Teehmcffl  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Averwc  SW., 
Washinjrton,  DC  20SW:  telephone  (202) 
267-8277, 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Appjroach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  {  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  forms  are 
identified  as  FAA  Forms  8280-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

Tbe  large  number  of  SIAPs,  tkeir 
complex  nature,  and  tbe  need  for  a 
special  fonnat  make  their  verbatim 
publication  in  tbe  Fe<ieral  Registar 
experwive  and  impractical  Further, 
airmen  do  not  use  t^  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  oa  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advanlages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
docvunents  is  UBneceasary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  secUons.  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SLAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issoed  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  fhght  safety  relating  directly 
to  pubhshed  aeronautical  charts.  The 
circKDstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
pubhcation  is  provided. 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Tenninal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  critena  were  applied 
to  the  conditions  existing  or  artiopated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  1  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
a»-e  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determiiied  that  this 
regulation  only  mvolves  an  established 
body  of  technical  regulations  for  which 
frequeat  and  routme  amendments  are 
neressarj-  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (i) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  tbe 
critena  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  fai  14  CFR  Part  97 

Approaches,  Standard  mstrament, 
Incorporation  by  reference. 

Issued  in  V\'a»hrn^on.  DC  on  January  18, 
l'*91. 

TbemasC.  Accmtfi. 
Acting  Director.  Flight  Standards  Service. 

Adoption  of  the  ABwndmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m  t  on  the  dates 
specified,  as  follows: 

PART97^AMENDED] 

1.  The  authority  citation  for  part  S7 
continues  to  read  as  follows; 

Authoritv:  49  US  C  1348.  1354{al  1421  and 
1510;  «  L'.SC  lOB(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending;  8  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  J  97.25  LOC,  LOC/DME, 
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LDA.  LDA/DME,  SDF.  SDF/DME: 
5  97.27  NOa  NDB/DME;  S  97.29  ILS. 
Il^/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  S  97.31  RADAR  SIAPs. 
S  97.33  RNAV  SIAPs;  and  5  97.35 
COPTER  SIAPs.  identified  as  follows: 

Effective  April  4.  1991 

Cullman.  AL— Folsom  Field.  NDB  RVVY  19. 

Amdt.  2 
Galena.  AK— Galena.  RADAR-1.  Amdt.  6 
lx)ui8ville.  MS — l.oui»vilie  Winston  County. 

NDB  RVVY  17.  Amdt.  3 
Spnngfield.  TN— Springfield  Muni.  NDB  RWY 

22.  Amdt.  3 
Gainesville.  TX— Gainesville  Muni.  NDB 

RWY  17.  Amdt.  6 
Huntsville.  TX— Huntsville  Muni.  VOR/ 

DME-A  Amdt.  5 
Marfa.  TX— Marfa  Muni.  VOR  RWY  30, 

Amdt.  4 
Wictiita  FalU.  TX— Tom  Danaher.  VOR/DME 

RWY  35.  Amdt.  1 

Effective  March  7.  1991 

Bay  Minette.  AI^— Bay  Minette  Muni.  VOR 
RWY  8,  Amdt.  8 

Windsor  Locks.  CT— Bradley  Intl.  ILS  RWY 
33.  Amdt.  3 

Cedartown.  GA — Comelius-Moore  Field. 
VOR-A.  Amdt.  12 

Madison.  IN— Madison  Muni.  NDB  RWY  3. 
Amdt.  2 

Monroe.  LA — Monroe  Regional.  RADAR-1. 
Amdt.  5 

Detroit.  Ml — Detroit  Metropolitan  Wayne 
County.  ILS  RWY  2lR.  Amdt.  25 

Detroit.  Ml — Detroit  Metropolitan  Wayne 
County.  RADAR-1.  Amdt.  21 

Natchez.  MS — Hardy-Anders  Field  Natchez- 
Adams  County  VOR  RWY  17.  Amdt.  10 

Natchez,  MS — Hardy-Anders  Field  Natchez- 
Adams  County.  VOR/DME  RWY  13.  Amdt. 
2 

Natchez,  MS — Hardy-Anders  Field  Natchez 
Adams  County,  LOC  RWY  17.  Amdt.  4 

Natchez,  MS — Hardy-Anders  Field  Natchez- 
Adams  County.  NDB  RWY  17,  Amdt  4 

Gallatin.  TN — Sumner  County  Regional, 
VOR/DME-A.  Orig. 

Effective  February  7.  1991 

Artesia.  NM— Artesia  Muni.  NDB  RWY  12. 

Amdt.  2 
Artesia.  NM— Artesia  Muni.  NDB  RWY  30. 

Amdt.  2 

Effective  January  17.  1991 

Las  Vegas,  NV— McCarran  Intl.  VOR  RWY 

25R.  Amdt.  12 
Us  Vegas.  NV— McCarran  Intl.  ILS  RWY 

25R.  Amdt.  14 

Effective  fanuary  9.  1991 

Wheeling.  WV— Wheeling  Ohio  Co.  VOR 
RWY  21.  Amdt.  12 

[VR  Doc  91-1876  Filed  1-25-Sl:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
1 5  CFR  Parts  772  and  774 

IDockel  No.  901079-0279) 

Procedural  Changes  in  Validating 
Licenses  and  Duplicate  Reexport 
Authorizations  for  Hong  Kong 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  has  made 
operational  changes  in  validating 
licenses.  The  purpose  of  this  regulation 
is  to  describe  the  current  computer 
generated  license  issuance  and 
validation  process  and  explain  the 
special  provisions  made  for  providing 
duplicate  authorizations  for  exports 
through  and  reexports  from  Hong  Kong. 
The  Hong  Kong  Government  currently 
requires  an  original  validated  copy  of 
the  U.S.  export  license/reexport 
authorization  before  allowing  U.S.  origin 
COCOM-controUed  commodities  to  be 
shipped  from  Hong  Kong.  To 
accommodate  exporters.  BXA  will  issue 
duplicate  documents.  Whenever  an 
export  license  is  issued  with  a  party  in 
Hong  Kong  listed  as  intermediate 
consignee  and  whenever  an 
authorization  for  reexport  from  Hong 
Kong  is  issued,  two  identical  documents 
will  be  printed  and  sent  to  the  apphcant. 
The  first  is  for  the  applicant's  files.  The 
second,  labeled  "duplicate  for  Hong 
Kong  Trade  Department",  is  provided 
for  the  applicant  to  forward  to  the  Hong 
Kong  Government. 

EFFECTIVE  DATE:  This  rule  is  effective 
lanuary  28,  -1991 

FOR  FURTHER  INFORMATION  CONTACT: 
Chuck  Guemieri.  Export  Counseling 
Division.  Office  of  Export  Licensing.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230  (Telephone:  (202)  377-4811). 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  el 
seq).  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0694-0005. 
This  rule,  however,  will  not  impact  on 
the  actual  number  of  export  license 
applications.  This  rule  also  contains  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq]  and  approved  by  OMB  under 
Control  No.  0694-0010.  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  twenty-five 


minutes  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  to  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Security  and  Management  Support. 
Bureau  of  Export  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503  (Attn:  Paperwork 
Reduction  Project  0694-0010). 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a)).  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553.  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  foreign  and 
military  affairs  function.  This  rule  does 
not  impose  a  new  control.  No  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  perioti,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharon  Gongwer.  Office  of 
Technology  and  Policy  Analysis.  Export 
Administration.  Department  of 
Commerce.  P.O.  Box  273,  Washington. 
DC  20034. 

List  of  Subjects  m  15  CFR  Parts  772  and 

774 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
parts  768-799)  are  amended  as  follows: 
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PART  772— [AMENDED! 

1.  The  authority  citation  for  15  CFR 
part  772  is  revised  to  read  as  follows: 

Auttiority;  Pub,  L.  96-72.  93  Stat.  503  (50 
U.S.C.  App.  2401  et  seq],  as  amended.  Pub.  L 
95-223,  91  Stat.  1625.  (50  U  S.C.  1701  et.  seq): 
E.0, 12730  of  September  30. 1990  (55  FR  40373 
of  October  2. 1990). 

2.  Section  772.9  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

S  772.9    Issuance  of  validated  licenses. 

(a)  General.  A  validated  license 
authorizes  only  the  specific  transaction 
as  described  in  the  license  application 
and  any  supporting  documents.  A 
transaction  authorized  under  a  license 
may  be  further  limited  by  conditions  or 
other  restrictions  appearing  on  the 
license  itself  or  in  the  Export 
Administration  Regulations.  When  a 
license  application  is  approved  by  the 
Office  of  Export  Licensing,  a  license  is 
issued  as  described  in  paragraph  (b)  of 
this  section. 

(b)  Issuance  of  license  documents.  (1) 
Each  application  form  includes  a 
preprinted  control  number.  This  control 
num.ber.  consisting  of  a  letter  followed 
by  six  digits,  is  not  an  export  license 
number.  This  control  number  is  for  use 
by  BXA  and  by  applicants  when 
communicating  with  BXA  concerning 
their  pending  applications. 

(2)  When  a  license  application  is 
received  in  the  Office  of  Export 
Licensing,  it  is  assigned  a  case  number, 
consisting  of  a  letter  followed  by  six 
digits,  for  tracking  purposes  within  the 
U.S.  Government. 

(3)  After  an  application  is  approved,  a 
license  document  is  computer  generated 
bearing  the  license  number  and  the 
Department  of  Commerce  seal  which 
serves  to  validate  the  license.  A 
validated  license  must  show  this  seal  as 
well  as  the  date  of  validation  and  the 
expiration  date.  Where  necessary, 
attachments  to  a  license  will  also  be 
validated  with  the  Department  of 
Commerce  seal  and  the  date  of 
validation.  Only  the  export  license 
number,  a  letter  followed  by  six  digits, 
should  be  used  to  identify  an  approved 
license.  Exporters  are  cautioned  to  use 
the  complete  export  license  number 
when  preparing  Shipper's  Export 
Declarations  or  other  export  documents 
or  when  communicating  (after  issuance) 
with  the  Office  of  Export  Licensing. 

(4)  Duplicate  for  the  Trade 
Deportment,  Hong  Kong  Government,  (i) 
The  Office  of  Export  Licensing  will  issue 
automatically  a  duplicate  validated 
license  or  reexport  authorization 
whenever: 


(A)  The  export  license  lists  a  party  in 
Hong  Kong  as  the  intermediate 
consignee;  or 

(B)  The  reexport  authorization 
identifies  Hong  Kong  as  the  country 
from  which  the  reexport  will  take  place 
(see  also  S  774.3(b)  (1)  and  (2)  of  this 
subchapter). 

(ii)  The  duplicate  validated  license/ 
reexport  authorization — labeled 
"Duplicate  for  Hong  Kong  Trade 
Department" — must  be  forwarded  to  the 
reexporter  or  intermediate  consignee  for 
submission  to  the  Trade  Department. 
Hong  Kong  Government.  The  applicant 
must  retain  the  original  copy  of  the 
export  license/reexport  authorization  on 
file  (see  §  772.9(g)  and  §  774.7  of  this 
subchapter). 


PART  774— (AMENDED) 

4.  The  authority  citation  for  15  CFR 
part  774  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-72.  93  Stat.  503  (50 
L'.S.C.  app.  2401  el  seq).  as  amended.  Pub.  L. 
95-223.  91  Slat.  1625.  (50  U.S.C.  1701  et.  seq\: 
E.0. 12532  of  September  9. 1985  (50  FR  36861 
of  September  10. 1985),  as  affected  by  notice 
of  September  4. 1986  (51  FR  31925.  September 
8,  1986);  Pub.  L  99-440  of  October  2.  1986  (22 
U.S.C-  5001  et.  seq  ):  and  E.0. 12571  of 
October  27. 1986  (51  FR  39505.  October  29. 
1986);  E.0. 12730  of  September  30. 1990  (55  FR 
40373  of  October  2. 1990). 

5.  In  §  774,3.  paragraphs  (b)(1)  and 
(b)(2)  are  revised  as  follows; 

§  774.3    How  to  request  reexport 

authorization. 

•         •         *        •        • 

(b)  •  *  * 

(t )  Formal  request.  If  a  commodity 
previously  exported  from  the  United 
States  to  a  foreign  destination  is  to  be 
reexported  from  that  destination  and  the 
reexport  requires  prior  authorization 
under  the  provisions  of  §  774.1.  either 
the  U.S.  exporter  or  the  foreign  firm 
intending  to  effect  the  reexport  shall 
submit  a  Form  BXA-699P.  Request  for 
Reexport  Authorization,  to  the  Office  of 
Export  Licensing.  (See  Supplement  No,  1 
to  this  part  774  for  instructions  on 
completing  the  form.)  If  the  reexport 
request  is  approved,  a  validated 
reexport  authorization  will  be  computer- 
generated  by  the  Office  of  Expert 
Licensing  and  forwarded  to  the 
applicant.  When  a  request  for  reexport 
from  Hong  Kong  is  approved,  the  Office 
of  Export  Licensing  will  alse  issue 
automatically  a  duplicate  reexport 
authorization,  validated  with  the 
Department  of  Commerce  seal,  dated, 
and  stamped  "Duplicate  for  Hong  Kong 
Trade  Department."  If  the  reexport 
request  is  disapproved,  the  applicant 


will  be  so  notified  and  advised  of  the 
reasons. 

(2)  Letter  request.  If  Form  BXA-699P 
is  not  readily  available  to  a  foreign 
party,  a  letter  may  be  submitted,  subject 
titled  "Reexport  Request,"  setting  forth: 
The  name  and  address  of  the  applicant; 
the  general  or  validated  license  under 
which  shipment  was  previously  made 
from  the  United  States;  the  name  and 
address  of  new  ultimate  consignee;  the 
original  ultimate  consignee;  whether 
reexport,  sale,  or  other  disposition  is 
requested;  a  description  of  commodities, 
to  include  the  quantity,  and  dollar  value: 
the  and  end-use  by  new  ultimate 
consignee.  The  applicant  shall  certify 
that  the  above  statements  are  true  to  the 
best  of  his  knowledge  and  belief,  and 
that,  if  authorization  is  granted,  he  will 
be  accountable  for  its  use  in  accordance 
with  the  Export  Administration 
Regulations  and  all  terms  and 
conditions  specified  on  the 
authorization.  If  the  reexport  request  is 
approved,  a  validated  authorization  will 
be  computer-generated  by  the  Office  of 
Export  Licensing  and  forwarded  to  the 
applicant.  When  a  request  for  reexport 
from  Hong  Kong  is  approved,  the  Office 
of  Export  Licensing  will  also 
automatically  issue  a  duplicate  reexport 
authorization,  validated,  and  stamped 
"Duplicate  for  Hong  Kong  Trade 
Department."  If  the  reexport  request  is 
disapproved,  the  applicant  will  be 
notified  and  advised  of  the  reasons. 
*        *        ♦        •        ♦ 

Dated:  January  16. 1991. 
Michael  P.  Galvin. 
Assistant  Secretary  for  Export 
Administration. 
[FR  Doc,  91-1610  Filed  1-25-91;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  381 

[tJocket  No.  RM87-26-004.  Order  No. 
527-A] 

Revision  of  Rate  Sctieduie  Filings 
Under  Sections  205  and  206  of  the 
Federal  Power  Act;  Order  Denying 
Reconsideration  and  Clarifying  Final 
Rule 

January  18.1991. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  denying  reconsideration 

and  clarifying  final  rule. 
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summahv:  On  October  10. 1990.  the 
Federal  Energy  Regulatory  ComnnJ«sion 
(Coounitsion)  issued  Order  No.  527,  a 
final  rule  amending  the  Commission's 
regulations  concerning  fees  for  rate 
schedule  Tilings  under  sections  205  and 
206  of  the  Federal  Power  Act  (FPA).' 
The  new  fee  system  classifies  rate 
schedule  filings  and  establishes  fees 
based  upon  the  time  needed  by  the 
Commission's  staff  to  process  an 
average  filing  wilhin  that  class.  The 
Commission  issued  the  Final  Rule  in 
substantial  conformity  with  the  NOPR. 

On  November  9. 1990.  ten  public  and 
municipal  electrical  systems  and  the 
American  Public  Power  Association 
(collectively,  Public  Systems)  *  filed  a 
joint  request  for  rehearing  or 
reconsiderahon  of  Order  No.  527.  Order 
No.  527-A  denies  reconai deration  and 
dismisses  rehearing  of  Order  No.  527. 
This  order  does  not  affect  the  status  of 
the  proceedings  in  any  other  docket.  The 
positions  of  the  parties  in  the  foregoing 
proceedings  are  fully  preserved.  The 
Commiesioo  will  resolve  all  pending 
proceedings  relating  to  filing  fees  in  a 
subsequent  order  or  orders. 

Order  No.  527-A  also  amends  the 
regulatory  text  to  clarify  the  intent  of 
Order  No.  527  with  respect  to  the 
appropriate  filmg  fee  when  utilities  file 
more  cost-of-service  data  with  the 
Commission  than  they  are  obligated  to 
file. 

CFFCCTfVI  DATE  The  amendment  to  the 
final  rule  is  effective  January  22, 1991. 

FOR  FUftTHER  INFOffMATION  CONTACT 

Betty  N.  Toepfer,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  NW., 
Washington,  DC  20426  (202)  208-0464. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  room 
3308.  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 


The  Commission  Issuance  Posting 
System  (CIPS),  and  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300. 1200  or  2400  baud. 
full  duplex,  no  parity.  8  data  bits,  and  1 
slop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance  The  complete  text 
on  diskette  m  W  ordPerfect  format  may 
also  be  puriihased  from  the 
Commission  8  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308,  941  North  Capilol  Street.  NE., 
Washington,  DC  20426, 

I.  Introduction 

Before  Commissioners.  Martin  L.  Allday, 
Chairmiin:  Chai  le«  A.  Trfibandt.  Elizabeth 
.\nne  Moler.  jerry  )  LaiiRdon  and  Branko 
Terzic. 

On  October  10, 1990,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  Order  No.  527.  a 
final  rule  amending  the  Commission's 
regulations  concerning  fees  for  rate 
schedule  filings  under  sections  205  and 
206  of  the  Federal  Power  Act  (FPA).* 
This  order  denies  reconsideration  and 
dismisses  rehearing  of  Order  No.  527. 
This  order  does  not  affect  the  status  of 
the  proceedings  in  any  other  docket.* 


'  Revision  of  Rate  Schedule  FilinRS  Under 
Secdoni  3)5  and  206  of  the  Federal  Power  Act  15 
FR  41.986  (1980),  53  FERC  1  61  0*3  11990) 

•  In  addition  to  the  American  Phhiir  Power 
Asaociihon.  Public  9yil0ni«  connsti  of  the 
NVtional  Rural  Electric  Coaperalive  Aiiociatioru 
the  Fionda  Municipal  Power  A^ncy;  the  Michigan 
Municipal  Eleclnc  Association,  the  City  of  .\zu»«. 
California:  the  City  of  Colton.  California  Electric 
Department,  the  Braintree.  Massachusetts  F-lectnc 
Light  Department,  the  Chicopee  Massachusetts 
Municipal  Lighting  Plant:  ihe  Holyoke. 
Massachusetts  Gas  &  Electric  Department:  the 
North  .Attlcborough.  Massachusetts  Eleclnc 
Department:  the  South  Hadley.  MatMChuselts 
F.le<nnc  Light  Departmanl:  and  ihe  Burlingloa 
Vermont  Electric  Department 


■  Revision  of  Rate  Schedule  Filin«»  Under 
Sections  205  and  206  of  the  Federal  Power  Act.  55 
FR  41.996  (1990).  53  FERC  \  61.043  (1980). 

»  The  Commission's  prior  rules  on  Wing  fees  have 
been  the  subject  of  significant  litigation  See  eg , 
SouthwasiBTD  Electric  Power  Company  v  FERC. 
Nos  88-1507. 1218  and  1546  (DC.  Cir.,  remanded 
Aug  11. 1989)  (Challenge  of  fees  unpoaed  under  the 
Commissions  Order  No.  435.  effective  Nov.  4.  1985 
through  May  30.  1988):  Central /Ulnars  Public 
Ser\ice  Company  v  FERC.  No.  88-1545  [DC  Cir.. 
remanded  Aug  11.  1969)  (Challenge  of  fees  imposed 
under  tiw  Commissions  Order  .Nos  494  and  494-A. 
effective  May  31,  1988). 

In  addition,  pending  before  the  Commiaslon  are  a 
number  re<}ue»f8  for  rehenrmg  r^Liting  lo  niing  fees 
See.  eg..  Central  Illinois  Public  Service  U)mpany. 
Docket  No.  FJ588-439-0O1.  Union  Electric  Company 
Docket  No  ER88-527-O01:  Scmthweslem  Electric 
Power  Company  Docket  No  ER89-571-001: 
S'.nithweslem  Electric  Power  Company.  Docket  No. 
F.R9O-ir'-0Or  and  Arizona  Pubiir  Service 
Company  Docket  No  ERiiO-142-001  See  also 
requests  for  reheanng  of  the  annual  notices  of 
uodate  of  filinii  fws  'n  Docket  Nos  RM82-25-003. 
R,M8J-2-0O4  RM82-3O-O04.  RM82-35-002.  RM82- 
31-008.  RM82-3»-mO.  RMat^l4-002.  RMfl7-28-002. 
RM88-2»-001.  and  RM9&-6-000. 

The  foregoing  requests  for  rehearing  were  deemed 
appeals  of  staff  action  when  filed.  On  December  3. 
1990.  the  Commission  issued  Order  No.  530,  a  final 
rule  in  Docket  No  RMOO-n-onO.  Slreamlining 
Commission  Procedures  for  Review  of  Staff  Action 
Order  No  530  deemed  all  appeals  of  staff  action 
pending  as  of  December  i.  1990  lo  be  requests  for 
rehearing.  No  later  then  30  days  after  the  date  of  the 
issuance  of  Order  No.  530.  persons  who  had  timely 


11.  Background 

In  Order  No.  527,  the  Commission 
revised  $  381.502  of  its  regulations  *  and 
established  a  five-class  system  for 
electric  rate  filings  under  sections  205 
and  206  of  the  FPA.  The  new  fee  system 
classifies  rate  schedule  filings  and 
establishes  fees  based  upon  the  time 
needed  by  the  Commission's  staff  to 
process  an  average  filing  within  that 
class.  Under  this  system,  incoming 
filings  are  assigned  to  one  of  five  fee 
classes  based  on  the  type  of  filing, 
ranging  from  the  simplest  rate  schedule 
fihngs  to  the  most  complex.  No  fee  is 
assessed  for  Class  I.  For  Classes  IL  111. 
and  IV,  the  fee  is  based  on  the  actual 
cost  to  the  Commission  of  processing  an 
average  filing  withm  that  class  For 
Class  V,  the  fee  is  based  on  less  than 
full  cost  recovery 

A  fee  is  established  for  each  filing 
based  upon  the  data  submitted  in 
support  of  the  filmg.  As  stated  in  the 
Notice  of  Proposed  Rulemaking  (NOPF) 
issued  in  this  proceeding  on  May  24. 
1990.* 

Clhswis  III.  IV  and  V  would  include  rate 
schedule  filings  that  are  rate  increases  " 
supported  by.  respectively:  (a)  Abbreviated 
cost-of-service  data  (Class  UI):  (b)  Period  I 
cost-of-ser\ice  data  (Class  IV);  and  (c)  Period 
11  co8t-of-»crvice  data  (Class  V).  The 
Conimission  is  proposing  three  separate  fee 
categories  for  rate  increases  because,  in  the 
Commission's  experience,  the  amount  of 
technical  analysis  required  for  each  type  of 
rate  increase  is  significantly  different 
resulting  in  different  processing  costs  to  the 
Commission.* 

The  Commission  issued  the  Final  Rule 
herein  in  substantial  conformity  with  the 
NOPR.*  The  Commission  retained  the 
discussion  in  the  NOPR  that  was  not 
explicitly  changed  by  the  final  rule, 
including  the  principle  that  fees  are 
based  on  the  cost-of-service  information 
submitted  in  support  of  a  rate  increase 
filing. 

On  November  9, 1990,  ten  public  and 
municipal  electrical  systems  and  the 
American  Public  Power  Association 


filed  such  appeals  of  sldff  action  are  permitted  lo 
file  additional  pleadings  to  update  or  supplement 
those  appeals  The  status  of  Ihe  forpjoing 
proceedings  remains  unchanged  The  Commission 
will  resolve  all  pending  proceedings  relating  to  filii;^ 
fees  in  a  8ut>sequent  order  or  orders  The  pusilions 
of  Ihe  parlies  in  the  foregoing  proceedings  are  fully 
prpsen.'ed.  This  order  also  nmends  the  rcsulatary 
Itxt  to  clarify  the  intent  of  Order  No  527. 
'  IB  CFR  381.502  (1990). 

♦  55  FR  22.808  (1990):  51  FERC  f  81.211  (1990). 

»  IV  FERC  Statutes  and  Regulations.  I  32,471  at 
32.404.  (Footnotes  omitted,  emphasis  supplied  ) 

•  See  55  VH  41.996  (Oct  17,  199(1). 
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(collectively.  Public  systems) '  filed  a 
joint  request  for  rehearing  or 
reconsideration  of  Order  No.  527.* 

At  the  outset.  Public  Systems  raises  a 
procedural  issue.  Public  Systems  states 
that  it  is  a  party  to  prior  annual  fee 
update  proceedings  pending  before  the 
Commission  and  that  it  raised  issues  in 
those  prior  proceedings  which  it  also 
presented  in  this  proceeding.*  Public 
Systems  states  that  it  is  not  clear 
whether  its  position  in  each  of  the  other 
proceedings  is  preserved.  Public 
Systems  asks  the  Commission  to  treat 
its  November  9, 1990  pleading  as  a 
request  for  reconsideration  if  its  position 
in  each  of  the  other  proceedings  is 
preserved. '° 

Public  Systems  raises  four  principal 
substantive  issues."  First,  Public 
Systems  contends  that  the  Commission 
erred  in  failing  to  extend  to  small 
customers  the  categorical  reduction  in 
fees  granted  to  small  filing  utilities. 
Second,  Public  Systems  renews  its 
request  to  eliminate  multiple  filing  fees 
for  services  provided  by  more  than  one 
company  in  an  integrated  holding 
company  system.  Third,  Public  Systems 
challenges  the  Commission's  policy  of 
charging  a  filing  fee  for  adding  a  new 
customer  to  an  existing  rate  schedule. 
Fourth,  Public  Systems  argues  that  the 
Commission  erred  in  failing  to  waive 
fees  for  economy  and  coordination 
transactions.  In  addition.  Public  Systems 
advocates  a  cap  on  filing  fees  of  2 
percent  of  the  anticipated  revenue  from 
the  transaction  at  issue  in  the  filing  for 
the  lesser  of  the  term  of  one  year  or  the 
life  of  the  contract.  Public  Systems  also 
renews  its  request  for  refunds  of  filing 
fees  imposed  under  the  Commission's 
prior  rules. 


'  In  addition  lo  the  American  Public  Power 
Association.  Public  Systems  consists  of:  The 
National  Rural  Electric  Cooperative  Association: 
Ihe  Florida  Municipal  Power  Agency:  Ihe  Michigan 
Municipal  Electric  Association:  the  City  of  Azusa. 
California:  the  City  of  Collon.  California  Electric 
Department:  the  Braintree.  Massachusetts  Electric 
Light  Department:  Ihe  Chicopee.  Massachusetts 
Municipal  Lighting  Plant:  Ihe  Holyoke. 
Massachusetts  Gas  &  Electric  Department:  the 
North  Atlleborough,  Massachusetts  Electric 
Dcparlmeni:  the  South  Hadley.  Massachusetts 
Electric  Light  Department:  and  the  Burlington, 
Vermont  Electric  Department 

•  On  November  9. 1990.  Central  Illinois  Public 
Service  Company.  Central  Povver  and  Light 
Company.  Commonwealth  Edison  Company. 
Southwestern  Electric  Power  Company  and  West 
Texas  Utilities  Company  (Ihe  CIPS  Group)  filed  a 
petition  for  refund  of  fees  paid  under  protest.  The 
Commission  will  address  the  CIPS  Group's  petition 
in  a  subsequent  order. 

"  See  note  2  supra. 

'"  Request  for  Rehearing  or  Reconsideration  of 
Public  Systems  at  2. 

' '  Public  Systems  raised  each  of  these  issues  in 
( ommenis  in  this  proceeding  prior  to  the  issuance  of 
Order  .No.  527. 


For  the  reasons  discussed  below,  the 
Commission  denies  reconsideration.  The 
Commission,  as  discussed  immediately 
below,  also  clarifies  the  final  rule 
through  the  addition  of  an  explanatory 
paragraph. 

HI.  Discussion 

A.  Clarification 

In  addition  to  the  issues  raised  by 
Public  Systems,  a  rate  schedule  filing 
submitted  since  the  issuance  of  Order 
No.  527  has  enabled  the  Commission  to 
identify  a  source  of  potential  confusion 
in  the  final  rule  concerning  the  fee  that 
is  due  when  a  filing  entity  submits 
additional  data  in  support  of  a  rate 
increase  filing.  Before  turning  to  the 
arguments  of  Public  Systems,  the 
Commission  will  first  address  this  issue 
and  clarify  the  final  rule. 

Under  the  final  rule,  the  fee  for  a  rate 
increase  filing  is  determined  by  the  type 
of  cost-of-service  information  submitted 
in  support  of  the  filing  (e.g..  abbreviated 
cost-of-service  information.  Period  1 
cost-of-service  information  or  Period  II 
cost-of-service  information).  From  the 
Commission's  experience  to  date  under 
Order  No.  527,''^  it  appears  that  at  least 
one  filer  '^  interprets  the  rule  to  require 
only  the  fee  that  corresponds  to  the  cost- 
of-service  information  that  the  filer  is 
required  to  submit  in  support  of  its  rate 
schedule  filing.'*  rather  than  the  fee  that 
corresponds  to  the  cost-of-service 
information  filer  actually  submits. 

When  a  filing  qualifies  for  the 
submission  of  only  abbreviated  cost-of- 
service  information  or  Period  I  cost-of- 
service  information  but  the  filer  submits 
more  extensive  cost-of-ser\ice 


"  The  Commission's  filing  fees  under  Order  No. 
527  became  effective  on  October  11,  1990.  one  day 
after  issuance  of  Order  .No.  527. 

"  Potomac  Eleclnc  Power  Company  (PEPCO).  in 
Docket  No.  ER91-10r-000.  submitted  additional 
cosl-of-service  information  with  its  filing  that  it  was 
not  required  to  submit.  Advisory  staff  informed 
PEPCO  by  telephone  that  the  higher  filing  fee  that 
corresponded  to  the  information  it  actually 
submitted  was  required  PEPCO  then  paid  that 
higher  filing  fee.  PEPCO  filed  an  appeal  of  staff 
action,  subsequently  redesignated  as  a  request  for 
rehearing,  objecting  lo  the  higher  filing  fee.  PEPCO's 
request  for  rehearing  will  be  addressed  in  that 
proceeding. 

We  not  at  this  point  that,  in  the  future,  when  a 
public  utility  pays  a  higher  filing  fee  than  it  thinks  is 
correct,  the  appropriate  procedural  vehicle  to 
challenge  the  fee  is  not  a  request  for  rehearing. 
Instead,  the  appropriate  procedural  vehicle  is  a 
motion  lo  Ihe  Commission  requesting  a  refund 
pursuant  to  section  381  109  of  the  Commission's 
regulations.  18  CFR  381.109  (1990). 

"  In  defining  Class  III.  Class  IV  and  Class  V  rate 
schedule  filings.  Ihe  rule  slates  that  such  filings  are 
those  that  either  qualify  for  Ihe  submission  of 
abbreviated  cost-of-service  information  or  Period  I 
cost-of-service  information  or  require  the 
submission  of  Period  II  cosi-of-service  information. 
See  18  CFR  381  502  (d).  (e)  and  (f). 


information,'*  it  appears  that  in  light  of 
the  PEPCO  rate  schedule  filing  noted 
above,  there  may,  in  fact,  be  some 
confusion.  Since  the  Commission,  in 
conducting  its  review  of  the  proposed 
rates,  reviews  all  of  the  cost-of-service 
information  submitted  by  the  filing 
entity — the  information  required  to  be 
submitted  as  well  as  the  information 
actually  submitted — the  cost  of  review 
to  the  Commission  is  identical,  whatever 
the  reason  for  the  submission  of  the 
information. 

The  Independent  Offices 
Appropriations  Act  (lOAA)  authorizes 
the  Commission  to  establish  fees  for  the 
services  and  benefits  it  provides."  In 
addition.  Ihe  Commission  is  authorized 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA)  lo 
"assess  and  collect  fees  and  annual 
charges  in  any  fiscal  year  in  amounts 
equal  to  all  of  the  costs  incurred  by  the 
Commission  in  that  fiscal  year.""  The 
Commission  seeks  to  collect  filing  fees 
that  reimburse  the  Commission  for  the 
actual  costs  it  incurs  in  analyzing  rate 
schedule  filings,  consistent  with  these 
standards. 

As  noted  above,  the  Commission 
reviews  all  of  the  cost-of-service 
information  that  the  filing  entity 
submits,  regardless  of  why  that 
information  is  submitted.  Consequently, 
the  costs  the  Commission  incurs  in  its 
review  of  a  utility's  filing,  depend  upon, 
not  what  the  utility  is  required  to 
submit,  but  what  Ihe  utility  submits. 
Therefore,  the  filing  fee.  which,  as  noted 
above,  must  refiect  the  cost  of  the 
Commission's  analysis,  must  refiect  the 
cost  of  analyzing  the  supporting 
information  that  is  actually  submitted. 
For  example,  when  Period  I  cost-of- 
service  information  is  submitted,  even 
when  it  is  not  required,  a  Class  IV  filing 
fee  (for  filings  with  Period  I  data)  must 
be  submitted.  Similarly,  when  Period  II 
cost-of-service  information  is  submitted, 
even  when  it  is  not  required,  a  Class  V 
filing  fee  (for  filings  with  Period  II  data) 
must  be  submitted. 

For  these  reasons,  recognizing  that  the 
rules  as  adopted  may  not  have  been 
clear  on  this  question,  the  Commission 
will  clarify  its  requirements  by  adding 
the  following  subsection  to  the  final 


'»  For  example,  the  filer  pays  a  Class  III  fee  but 
submits,  and  the  Commission  reviews.  Period  I  cosl- 
of-service  data  ordinarily  associated  with  a  Class 
IV  fee. 

'•31U.S.C.9701  (1988). 

"42  U.S.C.  7871(a)(1)  (1988)  The  Commission 
established  annual  charges  in  Order  No  472.  52  FR 
21.263  (1987).  Ill  FERC  Statutes  and  Regulations 
t  30.746  (1987)  All  costs  recovered  through  filing 
fees  under  the  lOAA  are  subtracted  from  the  costs 
that  are  otherwise  lo  be  collected  by  means  of  these 
annual  charges. 
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nik;,  18  CFR  381.502;  ({(|  Films  "f 
Supplemental  Information.  For  purposes 
of  this  »«cl»on.  and  notwilhslanding  any 
other  subsection,  tf  a  rate  schedult!  filing 
is  ac«»mpanied  by  the  applicant  s 
submisMon  lo  tbe  Commission  of  more 
extensive  cost -of -service  information 
than  is  required  by  S  35.13  of  this 
chapter,  that  filing  sball  be  assessed  u 
fee  on  tbe  basis  of  the  cost-of-service 
information  that  is  actually  «"bmifted. 

Hotvever,  recognizmR  that  the  ansiwer 
to  this  question  previously  may  not  have 
been  clear — given  the  rate  schedule 
filing  referred  >o  above— the 
Commission  makes  this  provision 
effective  one  day  after  the  issuance  of 
this  order  clarifying  the  rcuulalions. 

B  Public  Systems 

Initially.  Public  Systems'  Novemlwr  9. 
1990  pleading  raises  a  procedural  issue. 
Public  Systems  states  that,  although  the 
final  rule  addresses  several  of  its 
concerns,  the  Commission  did  not 
address  all  of  the  maHers  that  are  at 
issue  m  Docket  Nos.  RM87-26-0O2, 
RM«7-J&-003  and  RM90-5-om.  currently 
pending  before  the  Commission.  Public 
Systems  asks  the  Commission  to  treat 
its  November  9. 1990  pleading  as  a 
request  for  reconsideration  if  Public 
Systems  positions  in  each  of  those 
pending  dockets  is  "fully  preserved  '  In 
the  event  that  the  Commission 
determines  that  Public  Systems' 
objections  in  the  pendmg  dockets  are 
not  fully  preserved.  Public  Systems  asks 
the  Commission  to  treat  its  pleading  as  a 
request  for  rehearing. 

As  noted  alx>ve  and  m  the  final  rule. 
the  ComniMSion  will  resolve  in  a 
subsequent  order  or  orders  the 
remanded  proceedings  and  all  requests 
for  rehearing  (formerly  appeals  of  staff 
action)  related  to  filing  fees  that  were 
pending  as  of  the  issuance  of  the  final 
rule  '*  Thus,  as  requested,  the 
Commission  will  treat  Public  Systems' 
November  9. 1990  pleading  as  a  request 
for  reconsideration. 

On  reconsideration.  Public  Systems 
asks  the  Commission  lo  reduce  or 
eliminate  the  filing  fee  when:  (1)  The  fee 
will  be  borne  by  a  small  customer;  (2) 
service  is  provided  by  more  than  one 
company  which  is  a  unit  of  an  integrated 
holding  company;  (3)  the  filing  adds  a 
new  customer  to  an  existing  rate 
schedule;  and  (4)  the  filing  reflects 
economy  or  coordination  transactions,'* 


As  noted  above.  Public  Systems  also 
susRosts  that  the  Commission  impose  a 
cap  on  filing  fees  of  two  percent  of 
anticipated  revenues  from  the 
transaction. 

The  Commission's  filing  fees  must 
comply  with  the  standard  set  forth  in  the 
lOAA  '•"'  The  crux  of  the  matter  is  that, 
although  Public  Systems  has  not  claimed 
that  the  final  rule  violates  the  lOAA  in 
any  respect.  Public  Systems  maintains 
that  the  public  interest  would  be  better 
served  by  the  modifications  it  seeks  to 
the  final  rule. 

In  establishing  filing  fees,  the 
Commission  must  strike  a  balance 
among  competing  interests.  Public 
Systems  dm-s  not  object  to 
compensatory  filing  fee  schedules. 
Nevertheless,  all  of  the  changes  in  the 
final  nile  advocated  by  Public  Systems 
are  likely  to  result  in  filing  fees  that  are 
below  compensatory  levels.  To  the 
extent  that  filing  fees  are  established 
below  compensatory  levels,  the  resulting 
shortfall  must  be  recovered  through 
annual  charges.  In  repeating  the 
arguments  advanced  in  its  comments  on 
the  proposed  rule.  Public  Syslems  has 
not  asjkjried  any  new  fact  or  argument 
lo  persuade  the  Commission  to  adopt 
more  fee  categories  that  substantially 
undercompensate  the  Commission  for 
review  of  rate  schedule  filings.^ ' 

In  light  of  Public  Systems'  failure  to 
advance  new  facts  or  arguments,  it  is 
unnecessary  to  examine  each  of  Public 
Systems'  substantive  suggestions  in 
detail.  Nevertheless,  those  suggestions 
will  be  addressed  briefly  below.  Public 
Systems  first  seeks  a  reduction  m  filing 
fees  when  such  filing  fees  are  ultimately 
borne  by  customers  of  the  utility  making 
the  rate  filing  rather  than  by  the  filing 
utility.  Public  Systems  urges  the 
Commission  to  "look  to  the  entity 
paying  the  filing  fee,  rather  than  the 
entity  making  the  filing"  to  set  the  fee. 

Although  Public  Systems  does  not 
"challenge,  or  invite  the  Commission  to 
challenge,  certain  utilities'  practice  of 
compelling  their  customers  lo  bear 


•'  t>,f  III  ^■EHC  Sl»lule»  rtnd  Ri^nuUlionj  ^  J0.9U0 
a'  31.1130  11090)  The  Commission  will  alio  addresn 
in  a  subsequent  order  Public  Sy^lenw  request  for 
refunds  which  Duy  arise  from  ihe  pendmg 
prucpedittgi. 

"  Public  Systems  autde  these  same  requesls  in  its 
commcnis  on  ihe  proposed  rule 


»"  31  U.S,C  4»3(a)  (1988)  The  principal 
administrative  interpretation  of  the  lOAA  is  the 
Office  at  ManaRement  and  Budxefs  Circular  A-Z.*. 
first  issued  September  23.  I'l.'W  5<?p  also  111  FERC 
Statutes  and  Regulations  \  30.900  at  31.822  (1990) 
leKplaininR  the  lU.'VA  standard). 

»'  III  FERC  Statutes  and  ReRulations  at  31.825-28 
Public  SyaJems  pverloois  the  subslanliai  reductions 
In  fees  ah^udy  adopted  by  the  Commission  in  the 
final  rule.  The  Commitaion  adopted  categoncal 
reductions  in  fees  of  90  percent  to  relieve  utilities 
other  than  ma|or  uUlities  (small  entities!  of  the  full 
burden  of  beannR  'he  Commission's  costs  of  filinp- 
for  which  such  small  entities  would  otherwise  ha»e 
lo  pay  a  cosi-lMised  fee.  Id.  at  31J»25,  Public  Systems 
also  overlooks  Ihe  fact  that  the  Commission  s  fee  tor 
all  filings  supported  by  Period  11  cost-of-service 
information  is  also  based  on  significantly  less  than 
full  cost  recovery. 


certain  filing  fees."  *^  it  is  clear  that 
F'ublic  Systems  wants  the  Commission 
to  relieve  smaller  utilities  of  the 
obligation  to  pay  filing  fets  in  most 
instances.  This  desire  is  also  the  basis 
for  Public  Systems'  requests  to;  (a) 
Eliminate  fees  for  multiple  filings 
resulting  from  agreements  with  different 
units  of  a  holding  company;  (b) 
eliminate  or  reduce  filing  fees  when  a 
new  customer  is  added  to  an  existing 
rale  schedule;  and  (c)  eliminate  or 
reduce  fees  for  economy  or  coordination 
transactions.  Public  Systems'  argumtmt 
is  essentially  that  the  Commission  s 
filing  fees  are  being  passed  on  to  small 
utilities  and.  as  a  result,  are  harming  the 
competitive  position  of  such  siiuill 
utilities  or  dissuading  them  from 
engaging  in  beneficial  transactions.  • 
Public  Systems'  arguments  are  not 
persuasive.  First,  fees  are  a  regulatory 
expense  that  are  ultimately  passed 
along  lo  the  consumers  of  utility  service. 
Insofar  as  any  utiHty  must  pay  a  fee  that 
is  otherwise  imposed  upon  a  filing 
utility,  It  will,  in  turn,  pass  that  fee  on  to 
its  customers,  cither  directly  or 
indirectly.  Second,  because  of  the 
relationship  between  filing  fees  and 
annual  charges.  Public  Systems' 
proposal  would  result  in  a  rea' local  ion 
of  costs  among  all  of  the  Commission's 
jurisdictional  entities,  increasing  annual 
charges  to  all  such  entities,  including  the 
smaller  utilities  that  Public  Systems 
presumably  seeks  to  benefit.  In  light  of 
these  considerations,  the  Commission 
determined  that  the  overall  public 
interest  was  best  served  by  rejecting 
Public  Systems'  request.  Third,  if  small 
utilrtij?s  believe  that  larger  utilities" 
requirements  for  multiple  rate  schedule 
filings  are  anticompetitive  or  unduly 
discriminatory,  as  alleged  by  Public 
Systems,  a  complaint  under  section  206 
of  the  Federal  Power  Act  can  be  filed. 
Fourth,  as  noted  above,  if  the 
Commission  were  to  modify  the  rule  as 
requested  by  Public  Systems,  it  is 
reasonable  to  expect  that  the 
Commission's  income  from  fees  would 
decline  substantially,  and.  perforce,  its 
assessments  for  annual  charges  wou'd 
increase  This  result  would  likely  harm 
smaller  utilities  more  than  larger  ones. 
For  these  reasons,  the  Commission 
declines  to  modify  the  final  rule  in  the 
manner  suggested  by  Public  Systems. 

IV.  Effective  Date 

Generally,  a  rule  becomes  effective 
not  less  than  30  days  after  publication  in 
the  Federal  Register.  A  rule  m.ay  become 
effective  sooner  if  it  is  an  interpretive 
rule,  a  statement  of  policy,  or  if  the 
agency  finds  good  cause  lo  make  it 
effective  sooner. 
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As  noted  above,  the  revisions  to  the 
final  rule  set  forth  in  the  body  of  this 
order  clarify  the  rule  with  respect  to  tbe 
fee  to  be  paid  when  the  filer  is 
submitting  more  extensive  cost-of- 
service  information  in  support  of  a  filing 
than  may  otherwise  be  required  by  the 
Commission's  regulations.  Having 
identified  uncertainty  concerning  the 
application  of  the  final  rule  that  could 
result  in  undercoUection  of  fees,  the 
Commission  finds  good  cause  to  make 
the  amendment  to  the  final  rule  set  forth 
herein  effective  as  of  one  day  after  the 
date  of  issuance  of  this  order. 

V.  CoDchisioa 

For  the  reasons  discussed  in  the  body 
of  this  order,  the  Commission  denies 
Public  Systems'  request  for 
reconsideration.  To  clarify  the  intent  of 
the  final  rule.  §  381.502  of  the 
Commission's  regulations,  18  CFR 
391.502  (1990).  is  hereby  amended  as  set 
forth  in  the  body  of  this  order,  to  take 
effect  as  of  one  day  after  the  date  of 
issuance  of  this  order. 

List  of  Subjects  in  18  CFR  Part  381 

Reporting  and  recordkeeping 
requirements.  Utilities. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  381,  chapter  I. 
title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

Dy  tt»€  Commission. 
Lois  D.  Cashell, 
Secretary. 

PART  381-FEES 

1.  The  authority  citation  for  part  381  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C  7101-7352;  E.O.  lacXJfl, 
3  CFR  1978  Corap..  p.  142;  31  U.S.C.  97(D1;  15 
U.S.C.  717-717W;  16  U.S.C.  791-8280:  15  U.S.C. 
2im-2S45;  49  U.S.C.  1-27;  Omnibus  Budget 
Reconciliation  Act  of  1986,  Pub.  L  99-D09. 
ii:le  111,  subtitle  E,  sec.  3401. 

2,  In  §  381.502.  paragraph  [g)  is  added, 
to  read  as  follows: 

¥  ?81.502    Rate  Schedule  Filings  under 
sections  205  and  206  of  the  Federal  Power 
Act 


(g)  Filirrg  of  Supplemental 
Information.  For  purposes  of  this 
section,  and  notwithstanding  any  other 
subsection,  if  a  rate  schedule  filing  is 
accompanied  by  the  applicant's 
submission  to  the  Commission  of  more 
extensive  cost-ofservice  information 
than  is  required  by  §  35.13  of  this 
chapter,  that  filing  shall  be  assessed  a 


fee  on  the  basis  of  the  oost-of-service 
information  that  is  actually  submitted. 

[FR  Doc.  91-1861  Filed  1-25-91;  B;45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Research  With  Respect 
to  Acqutred  Immarwdeflctency 
Syndrome  (AIDS)  of  the  PubHc  Health 
Service  Act 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administratron  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
by  adding  a  new  authority  delegated  by 
the  Assistant  Secretary  for  Health  to  the 
Commissioner  of  Food  and  Drugs.  The 
authority  being  added  is  under  Title 
XXIII  (Research  with  Respect  to 
Acquired  Immunodeficiency  Syndrome 
(AIDS))  of  the  Public  Health  Service  Act 
(42  U.S.C  300CC  et  seq.)  as  amended. 
EFFECTIVE  DATE:  January  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Ellen  Rawlings.  Division  of  Management 
and  Operations  (HFA-340),  Food  and 
Drug  .Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301^*43-4976. 
SUPPLEMENTARY  INFORMATION:  In  a 
memorandum  dated  January  27. 1989. 
the  Secretary  of  Health  and  Human 
Services  delegated  to  the  Assistant 
Secretary  for  Health  authorities  vested 
in  the  Secretary  under  title  XXIII  of  the 
Public  Health  Service  Act  (the  PHS  Ad] 
(42  U.S.C.  300CC  et  seq.)  as  amended. 
The  delegation  excludes  the  authority  to 
promulgate  regulations,  submit  reports 
to  the  Congress,  establish  advisory 
committees  or  national  commissions, 
and  appoint  members  to  such 
committees  or  commissions.  In  a 
subsequent  memorandum,  dated 
September  7, 1990,  the  Assistant 
Secretary  for  Health  redelegated  to  the 
Commissioner  of  Food  and  Drugs  the 
following  authorities  delegated  to  the 
Assistant  Secretary  of  Health  under  title 
XXin  of  the  PHS  Act  (42  U.S.C.  300cc- 
12(a)(1)  and  (2](B),  (b),  and  (c),  300cc- 
14(c).  and  300CC-17  (d)  and  (e)).  as 
amended.  These  authorities  pertain  to 
the  following  functions  assigned  to  FDA; 
section  2312(a)(1)  and  (2)(B).  (b).  and  (c) 
of  the  PHS  Act  relating  to  encouraging 
submission  of  investigational  new  drug 
applications  for  AIDS  with  respect  to 


clinical  trials  and  treatment  use  for  new 
drugs  with  preliminary  evidence  of 
effectiveness  in  hum.ans  and  to  provide 
technical  assistance  for  applications  for 
treatment  use:  section  2314(c)  of  the  PHS 
Act  relating  to  the  development  of 
appropriate  scientific  and  ethical 
guidelines  for  the  evaluation  of  non-FDA 
approved  drugs  for  treatment  use:  and 
section  2317  (d)  and  (e)  of  the  PHS  Act 
relating  to  the  establishment  of  a  data 
bank  to  provide  information  on  clinical 
trials  and  treatments  for  drugs  used  to 
treat  AIDS.  FDA  has  concurrent 
authority  under  section  2314(cl  of  the 
PHS  Act.  with  the  National  Institutes  of 
Health  (NIH)  designated  as  the  lead 
agency.  FDA  and  NIH  have  concurrent 
authority  under  section  2317  (d)  and  (e) 
of  the  PHS  Act.  in  accordance  with  the 
policies  established  by  the  Assistant 
Secretary  for  Health  regarding 
coordination  and  integration  of  HFV- 
related  information. 

FDA  is  amending  §  5  10  Delegations 
from  the  Secretary,  the  Assistant 
Secretary  for  Health,  and  Public  Health 
Senice  Officials  (21  CFR  5.10)  by 
adding  a  new  paragraph  (a)(32)  to 
incorporate  these  new  authorities 
delegated  to  the  Commissioner  of  Food 
and  Drugs. 

The  authorities  may  be  redelegated. 
Authority  delegated  to  a  position  by  title 
may  be  exercised  by  a  person  officially 
designated  to  serve  in  such  a  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Govemmeni 
agencies),  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  "Hie  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows; 

Authority:  5  U.S.C.  504.  552.  App.  2;  7  U.S.C. 
2271;  15  U.S.C.  638. 1261-1282.  37tJl-3Tila: 
sees.  2-12  of  the  Fair  Packajcins  and  Labeling 
Act  (15  use.  1451-14811;  21  U  SC.  41-50.  BI- 
BS. 141-149.  467f.  679fb).  801-886.  1031-1309: 
sees.  201-903  of  the  Federal  Food.  Drug,  and 
Cosmetic  Ad  121  U.S.C.  321-393);  35  US  C. 
156;  sees.  301.  302.  303.  307,  310,  311,  351.  352. 
354-360F.  361.  362. 1701-1706.  2101  of  the 
Pablic  Health  Service  Act  142  U.S.U.  241.  242. 
212a.  242i.  242n,  243.  262.  263.  263h>-283n.  264. 
265.  300o-300o-5.  300aa-l):  42  U.S.C.  1395y. 
3246b.  4332.  4831(a).  10007-10008:  EO.  11490. 
11921,  and  12591. 
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2.  Section  5. 10  is  amended  by  adding  a 
new  paragraph  (a)(32)  to  read  as 
follows: 

§5.10    D«le9at»on«  ttwn  t»i«  Secretary,  the 
Assistant  Sscrvtary  for  Healtti.  and  Public 
Hsaith  Servtce  Officials. 

(a)"   *   • 

(32)  Functions  vested  in  the  Secretary 
under  sections  2312(a)(1)  and  (2)(B).  (b). 
and  (c)  (Use  of  Investigational  New 
Drugs  with  Respect  to  Acquired 
Immunodeficiency  Syndrome);  2314(c) 
(Scientific  and  Ethical  Guidelines  for 
Certain  Treatments);  and  2317  (d)  and 
(e)  (Information  Services)  of  Title  XXIII 
of  the  Public  Health  Service  Act  (42 
U.S.C.  300cc-12(a)(l)  and  (21(B).  (bj  and 
(c).  300cc-14(c)  and  300cc-17  (d|  and  (e). 
as  amended,  insofar  as  these  authorities 
pertain  to  the  functions  assigned  to  the 
Food  and  Drug  Administration.  The 
delegation  excludes  the  authority  to 
promulgate  regulations,  submit  reports 
to  the  Congress,  establish  advisory 
committees  or  national  commissions, 
and  appoint  members  to  such 
committees  or  commissions 
■         •        •         •        • 

Ddled  |anuar>  18,  1991. 
Gar>  J.  Dykstra. 

Acting  Associate  Commissioner  for 

Regulatory  A  f fairs. 

(FR  Doc.  91-1898  Filed  1-25-91:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

IT.D.e3321 
RIN  1545-AN96 

Certificates  of  Compliance  With 
Income  Tax  Laws  by  Departing  Aliens 

agency:  Internal  Revenue  Service. 

Treasury. 

ACTIOM:  Temporar>  regulations. 

SUMMARY:  This  document  contains 
temporary  Income  Tax  Regulations  that 
exempt  certain  alien  students,  industrial 
trainees,  and  exchange  visitors  from  the 
requirement  of  obtaining  a  certificate  of 
compliance  with  income  tax  laws  before 
departing  the  United  States.  This  action 
is  necessary  because  of  changes  to  the 
applicable  tax  law  made  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  secuun  of  this  issue  of 
the  Federal  Register. 


EFFECTIVE  DATE:  These  regulations  are 
effective  for  departures  after  January  28. 
1991 

FOB  FURTHER  INFORMATION  CONTACT: 

Thomas  L.  Ralph  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224.  Attention:  CC:INTL:Br6  (202- 
377-9039.  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  6851  of  the  Internal 
Revenue  Code  of  1986.  These  regulations 
implement  section  1001(d)(2)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  Public  Law  100-647. 102 
Stat.  3342. 

Need  for  Temporary  Regulations 

The  proper  application  of  section 
6851(d)  is  dependent  upon  an 
authoritative  description  of  those  aliens 
allowed  to  depart  the  United  States 
without  a  certificate  of  compliance  with 
U.S.  income  tax  laws.  These  regulations 
are  necessary  to  provide  taxpayers  and 
Service  personnel  with  this  guidance 
immediately.  Therefore,  good  cause  is 
found  to  dispense  with  the  notice  and 
public  procedure  requirements  of  5 
U.S.C.  553(b)  and  the  delayed  effective 
date  requirement  of  5  U.S.C.  553(d). 

Explanation  of  Provisions 

The  provisions  exempt  certain  alien 
students,  industrial  trainees,  and 
exchange  visitors,  and  their  spouses  and 
children,  from  the  requirement  of 
obtaining  a  certificate  of  compliance 
with  the  U.S.  income  tax  laws  before 
they  depart  the  United  States.  Aliens 
exempt  from  the  requirement  are  those 
admitted  to  the  United  States  on  an  F. 
H-3,  H-4.  or )  visa  who  have  received 
no  gross  income  from  U.S.  sources  other 
than  that  received  (1)  as  allowances  to 
cover  expenses  incident  to  study  in  the 
United  States.  (2)  for  services  or 
accommodations  furnished  incident  to 
that  study,  or  (3)  in  accordance  with  the 
employment  authorizations  in  8  CFR 
274a.l2  that  apply  to  the  alien's  visa. 
Furthermore,  aliens  admitted  on  an  M-1 
visa  who  have  received  no  gross  income 
other  than  that  derived  in  accordance 
with  the  employment  authorization  in  8 
CFR  274a.l2(c)(6)  are  also  exempt  from 
the  requirement. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 


required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and.  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Thomas  L.  Ralph  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  Treasury  . 
Department  participated  in  developing 
the  regulations. 

List  of  Subjects  in  26  CFR  1.6851-1 
through  1.6851-3 

Income  tax^s,  Administration  and 
procedure.  Termination  assessments. 

Adoption  of  amendments  to  the 
regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  the  following 
citation; 

.Authority:  26  U.S.C.  7805  *  *  '  Sec.  1.6851- 

2T  also  issued  under  26  U.S.C.  6851(d).  •   "  * 

Par.  2.  §  1.6851-2  is  amended  by 
revising  paragraph  {a)(2){ii)  to  read  as 
follows: 

§  1.6851-2    Certificates  of  compliance  with 
income  tax  laws  by  departing  aliens. 

(a)  In  general.  '   ' 

(2)  Exceptions.  *  *  * 

(ii)  [Reserve]  For  guidance  see 

§  1.6851-2T(a)(2)(ii). 

«         •         •         •         • 

Par.  3.  A  new  §  1.6851-2T  is  added  in 
the  appropriate  place  to  read  as  follows: 

§  1.6851-2T  Certificates  of  compliance 
with  Income  tax  laws  by  departing  aliens 
(Temporary). 

(a)(1)  [Reserved] 

(2)(i)  [Reserved] 

(ii)  Alien  students,  industrial  traindes. 
and  exchange  visitors.  A  ceriificate  of 
compliance'shall  not  be  required,  and 
examination  as  to  United  States  income 
tax  liability  shall  not  be  made,  upon  the 
departure  from  the  United  States  or  any 
of  its  possessions  of — 

(A)  An  alien  student,  industrial 
trainee,  or  exchange  visitor,  and  any 
spouse  and  children  of  that  alien. 
admitted  solely  on  an  F-1.  F-2,  H-3  H- 
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4.  ]-l  or  |-2  visa,  vihc  has  received  no 
gross  income  fron  sources  inside  the 
United  States  while  present  in  the 
United  Steles  under  that  visa,  other 
than — 

(7)  Allowances  to  cover  expenses 
incident  to  study  in  the  United  Slates 
(including  expenses  for  travel, 
maintenance,  and  tuition), 

(.?)  The  value  of  any  services  or 
accommodations  furnished  incident  to 
such  study,  or 

(J)  Income  derived  in  accordance  with 
the  employment  authorizations  is  8  CFR 
274a.l2  that  apply  to  the  alien's  visa:  or 

(Dj  An  alien  student,  and  any  spouse 
or  children  of  that  alien  admitted  soiely 
on  an  M-1  or  M-2  visa,  who  ha« 
received  no  gross  income  from  sources 
inside  the  United  States  while  present  in 
the  United  States  under  that  visa,  other 
than  income  derived  in  accordance  with 
the  emplovmenJ  authorization  in  8  CFR 
274a.l2(c)(6). 
Fred  T.  Goldbarg.  )r.. 
Commissioner  of  Internal  Revenue. 

Dated.  January  2. 1991. 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  the  Trpaaury. 
|FR  Doc.  91-1831  Filed  1-25-91;  8:45  am) 
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DEPARTIIENT  OF  TRANSPORT ATiON 

Coast  Guard 

33  CFR  Part  165 
tCGO-05-9 1-002) 

Security  Zone  Regulations; 
Chesapcaice  Bay,  Norfotk  Harbor 
Reach,  Port  of  Hampton  Roeda,  VA 
(COTP  Hampton  Roads,  Reg.) 

AGENCY:  Coast  Guard.  DOT. 
action:  Emer^gency  rule. 

SUMMAinr:  The  Coast  Guard  is 
establishing  a  security  zone  around  the 
waterside  and  piers  at  the  Norfolk 
Naval  Base,  Norfolk,  Virginia.  This  zone 
is  needed  to  safeguard  materials  and 
persons  in  the  vicinity  of  the  Norfolk 
Naval  Base  from  sabotage  or  other 
.subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature  due  to  the 
increased  threat  of  terrorism  resulting 
from  the  current  hostilities  in  the  Middle 
East.  The  security  zone  will  extend 
westwardiy  from  a  point  on  the  shore 
near  the  Destroyer  Submarine  Piers  at 
latitude  36-56.02  N..  longitude  78-19.76 
W.         point  at  latitude  36-56.0  N., 
longitude  76-20.18  W'.;  thence  northerly 
along  the  buoy  line  marking  the  eastern 
side  of  Norfolk  Harbor  Reach  to  a  point 
at  latitude  36-<5«XM  N..  longitude  76- 


30.02  W.;  thence  easterly  to  a  point 
inside  Willoughby  Bay  a<  latitude  36- 
58.04  N..  longitude  76^18.78  W.;  thence 
to  a  point  at  latitude  36-57,51  N.. 
longitude  76-18.72  W.;  thence  to  a  point 
at  latitude  36-57,55  N.,  longitude  76- 
17.84  W.;  thence  to  a  point  a1  latitude 
36-57,17  N..  longitude  76-17JJ  W.;  thence 
to  a  point  at  latitude  36-57.16  N., 
longitude  76-17.38  W.;  thence  to  a  point 
at  latitude  36-57.43  N..  longitude  76- 
16.47  W.;  and  reaching  the  shore  line  at 
a  point  at  latitude  36-57.33  N..  longitude 
76-16.35  W.  Individuals  or  vessels  other 
than  naval  craft  will  not  be  allowed  to 
enter  the  security  zone  except  as 
permitted  by  the  Captain  of  the  Port, 
Hampton  Roads.  Virginia  or  his 
designated  representative. 
effective  date:  This  regulation  is 
effective  commencing  at  8  a.m..  January 
18.  1991  and  terminates  at  8  a.m..  March 
31. 1991.  unless  sooner  terminated  by 
the  Captain  of  the  Port.  Hampton  Roads, 
Virginia. 

FOR  FURTHEfl  INFORMATION  CONTACT: 
LTJG  W.J.P.  Westphal  U.  Project  Officer. 
USCG  Marine  Safety  O^ice,  Hampton 
Roads,  Norfolk  Federal  Building,  200 
Granby  Street.  Norfolk,  Virginia  23510- 
1888.  Tel;  (804)  441-3294,  (FTS)  827-3294. 
SUPPLEMBTTARV  MFOMHMTION:  in 
accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Pubhshing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  prevent  destruction,  loss  or 
injury  to  resources  involved  m  the 
military  operations  taking  place  in  the 
vicinity  of  the  Norfolk  Naval  Base. 

Drafting  Information 

The  drafter  of  this  regulation  is  LTjG 
W.J.P.  Westphal  II,  Project  Officer  for 
the  Captain  of  the  Port.  Hampton  Roads, 
Virginia. 

Discussion  of  Regidatkn 

A  security  zone  is  being  established 
around  the  piers  and  waterside  of  the 
Norfolk  Naval  Base,  Norfolk,  Virginia 
from  8  a.m..  January  18, 1991  and 
terminates  at  8  a.m..  March  31. 1991. 
unless  sooner  terminated  by  the  Captain 
of  the  Port,  Hampton  Roeds,  Virginia 
This  zone  is  needed  to  safeguard 
materials  and  persons  in  the  vicinity  of 
the  Norfolk  Naval  Base  from  sabotage  or 
other  subversive  acts,  accidents,  or 
other  causes  of  a  similar  nature  doe  to 
the  increased  threat  of  terrorism 
resulting  from  the  current  hostilities  in 
the  Middle  East.  The  security  zone  will 
encon^ss  the  waters  of  N<»folk  Hart>or 


Reach  and  Willoughby  Bay  within  3fX) 
yards  of  the  piers  or  shor^  line  of  the 
Norfolk  Naval  Base,  Norfolk.  Vrrginia, 
The  security  zone  will  extend 
westwardiy  from  a  point  on  the  shore 
near  the  Destroyer  Submnrine  Piptj  at 
latitude  36-56j02  N..  longitude  76-19  76 
W  to  a  point  at  latitude  36-56.0  N., 
longitude  76-a).ie  W.;  thence  northerly 
along  the  buoy  line  marking  the  eastern 
side  of  Norfolk  Harbor  Reach  to  a  point 
at  latitude  36-58.04  N..  longitude  76- 
20.02  W  ;  thence  easteHy  to  a  point 
inside  Willoughby  Bay  at  latitude  36- 
58  04  N.,  longitude  76-18.78  W.;  thence 
to  a  point  at  latitude  36-57.51  N., 
longitude  76-18.72  W  ;  thence  to  point  at 
latitude  36-57.55  N  ,  longitude  76-17,64 
W.;  thence  to  a  point  at  latitude  36-57.17 
N.,  longitude  76-17.8  W,:  thence  to  a 
point  at  latitude  36-57.16  N.,  longitude 
76-17.38  W.;  thence  to  a  point  at  latitude 
36-57  43  N.,  longitude  :'6-18  47  W  :  and 
reaching  the  shore  Hne  at  a  point  at 
latitude  36-57.33  N.,  longitude  76-16.35 
W  The  security  zone  is  effective  from  B 
a.m..  January  18. 1991  until  8  a.m..  March 
31. 1991,  unless  sooner  terminated  by 
the  Captam  of  the  Port.  Hampton  Roads, 
Virginia.  Coast  Guard  and  Navy  vessels 
may  be  on  scene  while  the  security  zone 
is  in  effect.  Commercial  and  recreational 
boats  will  not  be  permitted  to  enter  the 
security  zone,  except  as  permitted  by 
the  Captain  of  the  Port. 

list  of  Subjects  in  23  CFR  Part  18S 

Harbors.  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Final  Regulation 

In  consideration  of  the  foregoing, 
subpart  D  of  part  165  of  title  33,  Code  of 
F*>deral  Regulations,  is  amended  as 
follows: 

PART  16S-RE6ULATE0  NAVIGATION 
AREAS  ANO  LMNTED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
reads  as  follows; 

AoSbority:  33  U.S  C.  1231;  50  U  S  C  1«1;  4« 

CFR  1.46  and  33  CFR  1  05-llg).  6.04-1.  6  0*-6 
and  160.S. 

2.  In  part  165,  a  new  section  is  added, 
to  read  as  follows: 

§  l65.T06(n    Security  Zone;  Chasa^aihs 
Bay,  Norfolk  Harbor  Readv  Port  o( 
Hatrytan  Boede.  VlrgW. 

(a)  Location.  The  following  area  is  a 
security  zone  The  waters  of  Norfolk 
Harbor  Reach  and  Willoughby  Bay 
within  300  yards  of  the  piers  and  shore 
line  of  the  Norfolk  Neval  Bese.  Norfolk. 
Virginia.  The  security  zone  extends 
westwardiy  from  a  point  on  the  shore 
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near  the  Destroyer  Submarine  Piers  at 
latitude  36-56.02  N.,  longitude  76-19.76 
W.  to  a  point  at  latitude  36-56.0  N., 
longitude  76-20.18  W.;  thence  northerly 
along  the  buoy  line  marking  the  eastern 
side  of  Norfolk  Harbor  Reach  to  a  point 
at  latitude  36-58.04  N.,  longitude  76- 
20.02  W.;  thence  easterly  to  a  point 
inside  Willoughby  Bay  at  latitude  36- 
58.04  N.,  longitude  76-18.78  W.;  thence 
to  a  point  at  latitude  36-57.51  N.. 
longitude  76-18.72  W.;  thence  to  point  at 
latitude  36-57.55  N..  longitude  76-17.84 
W.;  thence  to  a  point  at  latitude  36-57.17 
N..  longitude  76-17.8  W.;  thence  to  a 
point  at  latitude  36-57.16  N.,  longitude 
76-17.38  W.;  thence  to  a  point  at  latitude 
36-57.43  N..  longitude  76-16.47  W.;  and 
reaching  the  shore  line  at  a  point  at 
latitude  36-57.33  N.,  longitude  76-16.35 
W. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port. 
Hampton  Roads.  Virginia  to  act  on  his 
behalf.  The  following  officers  have  or 
will  be  designated  by  the  Captain  of  the 
Port:  The  senior  Coast  Guard  boarding 
officer  on  each  vessel  enforcing  the 
security  zone,  and  the  Duty  Officer  at 
the  Marine  Safety  Office,  Norfolk. 
Virginia. 

(1)  The  Captain  of  the  Port,  Hampton 
Roads  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Norfolk.  Virginia 
can  be  contacted  at  telephone  number 
(804)  441-3307. 

(2)  The  senior  boarding  officer  on 
each  vessel  eriforcing  the  security  zone 
can  be  contacted  on  VHF-FM  channel 
13  and  16. 

(c)  Regulation.  (1)  In  accordance  with 
..iie  general  regulations  in  S  165.33  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Hampton  Roads.  Virginia. 

(2)  The  U.S.  Coast  Guard  may  be 
assisted  in  the  enforcement  of  this  zone 
by  the  U.S.  Navy. 

(3)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  security  zone 
shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer  on  board  a  vessel  either 
displaying  a  Coast  Guard  Ensign  or 
under  the  command  of  the  U.S.  Navy. 

(li)  Proceed  as  directed  by  any  Coast 
Guard  commissioned,  warrant  or  petty 
officer  on  board  a  vessel  either 
displaying  a  Coast  Guard  Ensign  or 
under  the  command  of  the  U.S.  Navy. 

(d)  Effective  date.  This  regulation  is 
effective  from  8  a.m..  on  January  18. 1991 
and  terminates  at  8  a.m..  March  31, 1991. 


unless  sooner  terminated  by  the  Captain 
of  the  Port.  Hampton  Roads.  Virginia. 

Dated:  January  22.1991. 

G.|.E.  ThonHon. 

Captain.  U.S.  Coast  Guard.  Captain  of  the  Port 
Hampton  Roads. 

|FR  Doc.  91-1967  Filed  1-25-91;  8:45  am] 
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33  CFR  Part  165 

[COTP  Wilmington  CGD  05-91-001] 

Security  Zone  RegulaMons;  Cape  Fear 
River,  Military  Ocean  Terminal  Sunny 
Point,  Brunswick  County,  NC 

AGENCY:  Coast  Guard.  DOT. 

action:  Emergency  rule.  


summary:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  Cape  Fear  River  in  the  vicinity  of 
Military  Ocean  Terminal  Sunny  Point 
(MOTSU)  consisting  of  the  Cape  Fear 
River  from  an  east-west  line  drawn 
through  the  Cape  Fear  River  Channel 
Lighted  Bouy  (32  LLNR  28520)  (34''02'03' 
N.  77°56'03"  W)  to  an  east-west  line 
drawn  through  the  Cape  Fear  River 
Channel  Lighted  Bouy  19  (LLNR  28345) 
33°5608"  N,  77°5815'  W)  and  1000  yards 
to  west  side  of.  and  2000  yards  to  the 
east  side  of.  the  Upper  Midnight 
Channel  Range.  Reaves  Pt.  Channel 
Range,  and  Snow's  Marsh  Channel 
Range.  This  security  zone  is  established 
at  the  request  of  the  United  States  Army 
and  Navy  and  is  needed  to  safeguard 
vessels  and  property  at  MOTSU.  and 
other  government  property  essential  to 
the  national  security  from  sabotage  or 
other  subversive  acts,  accidents, 
criminal  actions,  or  other  causes  of  a 
similar  nature.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Wilmington.  North 
Carolina. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  at  7:00  p.m.  Januarj 
17. 1991  and  it  terminates  upon 
publication  of  a  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  P.A.  Richardson.  USCG,  c/o  U.S. 
Coast  Guard  Captain  of  the  Pori.  272 
North  Front  Street.  Suite  500, 
Wilmington,  NC  28401-3907;  telephone 
(919)  343-4881. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  as  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 


contrary  to  the  public  interest  since 
immediate  action  is  necessary  to 
prevent  damage  to  vessels  at  MOTSU. 
government  property,  or  delay  to 
defense  operations,  essential  to  the 
national  security. 

Drafting  information 

The  drafters  of  this  regulation  are 
LCDR  P.  A.  RICHARDSON,  project 
officer  for  the  Captain  of  the  Port,  and 
CAPT  M.  K.  CAIN,  project  attorney. 
Fifth  Coast  Guard  District  Legal  Office. 

Discussion  of  the  Regulation 

The  events  requiring  this  regulation 
will  begin  at  17  January  1991.  These 
operations  are  essential  to  the  natiotial 
security  of  the  United  States,  and 
damage  to  vessels  or  equipment 
involved  or  delay  to  the  operation  would 
seriously  damage  the  security  and 
interests  of  the  United  States. 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation:  In  consideration  of  the 
foregoing,  subpari  C  of  part  165  of  title 
33,  Code  of  Federal  Regulations,  is 
amended  as  follows: 


PART  165-[AMENDED1 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U  S.C.  1225  and  1231:  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1.  6.04-6.  and  160.5. 

2.  In  part  165.  a  new  §  165.T001  is 
added,  to  read  as  follows: 

§  1 65.T00 1    Security  Zone:  Cape  Fear  River 
In  Vicinity  of  Military  Ocean  Terminal, 
Sunny  Point  (MOTSU). 

(a)  Location.  The  following  area  is  a 
security  zone:  The  Cape  Fear  River  in 
the  vicinity  of  Military  Ocean  Terminal 
Sunny  Point  (MOTSU)  consisting  of  the 
Cape  Fear  River  from  an  east-west  line 
drawn  through  the  Cape  Fear  River 
Channel  Lighted  Bouy  32  (LLNR  28520) 
(34°0203"  N  77°5603"  W)  to  an  east- 
west  line  drawn  through  the  Cape  Fear 
River  Channel  Lighted  Bouy  19  (LLNR 
28345)  (33°56'08  '  N  77°58'15"  W),  and 
1000  yards  to  west  side  of.  and  2000 
yards  to  the  east  side  of,  the  Upper 
Midnight  Channel  Range.  Reaves  Pt, 
Channel  Range,  and  Snow's  Marsh 
Channel  Range. 

(b)  Effective  date.  This  regulation  is 
effective  at  7:00  p.m,  January  17, 1991 
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and  terminates  upon  publication  of  a 
notice  in  the  Federal  Register. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.33  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port.  Wilmington.  NC. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  security 
zone  may  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative  by  telephone  at  (919)  343- 
4881  or  by  coming  alongside  a  Coast 
Guard  vessel  patrolling  within  the 
security  zone. 

(3)  All  vessels  entering  the  security 
zone  may  be  boarded  and  examined  by 
the  Coast  Guard  under  existing 
regulations,  prior  to  entry,  to  ensure 
compliance  with  safety  and  navigation 
regulations,  and  to  ensure  compliance 
with  the  general  regulations  in  §  165,33. 

(4)  Public  notice  of  this  regulation  will 
be  made  by  issuing  periodic  Marine 
Safety  Information  Broadcast  Notice  to 
Mariners  to  notify  the  maritime 
community  of  the  existence  of  the 
security  zone. 

(5)  Section  165.33  also  contains  other 
general  requirements. 

(d)  Effective  date.  This  regulation  is 
effective  on  7:00  p.m.  January  17, 1991.  It 
terminates  on  the  completion  of 
Operation  DESERT  STORM  or  unless 
sooner  terminated  by  the  Captain  of  the 
Port. 

Dated:  January  17, 1991. 
P.|.  PluU, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port,  Wilmington.  North  Carolina. 

|FR  Doc.  91-1968  Filed  1-25-91;  8:45  am) 

MLUNG  COOC  M10-14-II 


Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  402 

Tariff  of  Toiis;  Incentive  Tolls  Program 

AQENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Final  rule. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
have  jointly  established  and  presently 
administer  the  St.  Lawrence  Seaway 
Tariff  of  Tolls.  This  Tariff  sets  forth  the 
level  of  tolls  assessed  on  all 
commodities  and  vessels  transiting  the 
facilities  operated  by  the  Corporation 
and  the  Authority.  The  Authority 
proposed,  and  the  Corporation  agreed  to 
an  incentive  tolls  program  for  the 
purpose  of  attracting  new  business  to 
the  Seaway  under  a  three  month  pilot. 


The  incentive  tolls  apply  to  downbound 
cargoes  the  types  of  which  have  not 
moved  downbound  through  any  Seaway 
lock  in  the  three  navigation  seasons 
prior  to  1990  (1987, 1988,  and  1989)  or 
have  so  moved,  but  in  quantities 
representing  less  than  5%  of  the  average 
Seaway  traffic  to  a  destination  over 
those  same  three  seasons.  Under  this 
program,  shippers  qualify  for  a  .sn% 
reduction  of  the  cargo  toll  if  the  cargo 
had  moved  downbound  in  quantities  of 
1,000  metric  tons  or  more  per  ship 
between  July  1, 1990,  and  September  30, 
1990.  It  applied  to  both  the  Montreal- 
Lake  Ontario  and  Welland  Canal 
sections  of  the  Seaway.  This  program 
could  not  result  in  actual  reduction  of 
tolls  foi  eligible  cargoes  until  it  was 
formally  approved  by  both  the  Canadian 
and  the  United  States  government 
through  an  exchange  of  diplomatic 
notes,  which  occurred  on  January  18, 
1990.  With  that  exchange  and  this  final 
rule,  refunds  now  may  be  made  to  those 
entitled  to  receive  them. 
EFFECTIVE  DATE:  January  28, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen.  Chief  Counsel.  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street  SW.. 
Washington.  DC  20590,  (202)  366-0091. 
SUPPLEMENTARY  INFORMATION:  The  St. 
Lawrence  Seaway  Tariff  of  Tolls  is 
amended  by  adding  a  §  402.9  to  title  33 
CFR.  to  provide  that  the  portion  of  the 
composite  toll  related  to  charges  per 
metric  ton  of  cargo  charged  on  new 
downbound  business  has  been  reduced 
by  a  fifty  percent  refund  for  the  period 
beginning  July  1, 1990,  and  ending 
September  30, 1990,  It  is  further 
provided  that,  to  be  eligible,  a  vessel 
must  have:  paid  the  full  toll  before  a 
refund  is  made;  have  entered  Seaway 
lock  after  leaving  the  port  of  origin  in  a 
downbound  direction  after  00:01  hour 
July  1. 1990,  and  have  left  the  Seaway 
before  arriving  at  the  port  of  destination 
by  23:59  hours  September  30, 1990: 
carried,  for  each  consignee,  1,000  metric 
tons  or  more  of  new  downbound 
business;  and  submitted  an  application 
for  refund  to  the  Authority  or 
Corporation  for  audit  by  either.  The 
amendment  further  provides  that  "new 
downbound  business"  means 
downbound  cargo  that  had  not  moved 
through  the  Seaway  during  the  1987, 
1988,  and  1989  navigation  seasons  or 
had  moved  through  a  Seaway  lock  in 
quantities  representing  less  than  five 
percent  of  the  average  of  Seaway  traffic 
to  the  particular  destination  during  all 
those  three  seasons.  No  comments  were 
received  in  response  to  the  July  31,  1990. 
Notice  of  Proposed  Rulemaking.  An 
exchange  of  diplomatic  notes  between 


Canada  and  the  United  Stales  approving 
this  amendment  occurred  on  January  18. 
1991. 

Regulatory  Flexibility  Act  Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  The  St. 
Lawrence  Seaway  Tariff  of  Tolls  relates 
to  the  activities  of  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  by 
foreign  vessels. 

Environmental  Impact 

This  final  rule  does  not  require  an 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(49  U.S.C.  4321  et  seq]  because  it  is  not 
a  major  federal  action  significantly 
affecting  the  quality  of  human 
environment. 

List  of  Subjects  in  33  CFR  Part  402 

Vessels,  waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
amends  Part  402— Tariff  of  Tolls  (33  CFR 
part  402)  as  follows; 

PART  402-(AiyiENDED] 

1,  The  authority  citation  for  33  CFR 
part  402  is  revised  to  read  as  follows: 

Authority:  66  Stat  93,  33  U  S  C  961-990. 

2.  A  new  section  402.9  is  added  to 
read  as  follows: 

§  402.9    Incentive  toll*. 

(a)  Notwithstanding  anything 
contained  in  this  Tariff,  the  portion  of 
the  composite  toll  related  to  charges  per 
metric  ton  of  cargo  charged  on  new 
downbound  business  shall  be  reduced 
by  a  fifty  percent  refund  for  the  period 
beginning  July  1. 1990  and  ending 
September  30. 1990. 

(b)  The  refund  mentioned  in 
paragraph  (a)  of  this  section  shall  be 
granted  after  payment  of  the  full  toll 
specified  in  the  Schedule  under  the  tariff 
if: 

(1)  A  vessel  enters  a  Seaway  lock 
after  leaving  the  port  of  origin  in  a 
downbound  direction  after  00:01  hour 
July  1.  1990  and  leaves  the  Seaway  prior 
to  arriving  at  the  port  of  destination  by 
23:59  hours  September  30, 1990; 

(2)  A  vessel  described  in  paragraph 
(b)(1)  of  this  section  carries,  for  each 
consignee.  1.000  metric  tons  or  more  of 
new  downbound  business:  and 

(3)  An  application  for  a  new 
downbound  business  refund  is 
submitted  to  the  Authority  or  the 
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CorporatioB  fee  aadit  by  the  Authority 
or  the  Corpontioa 

(c)  For  the  purposes  of  this  section, 
"new  downbound  buamess"  means: 

f!)  Downbound  cargo  that  has  not 
moved  throogh  ■  Seaway  lock  doring 
the  navisatkn  KaaoBS  of  1967. 19M  and 
IMftor 

(2)  Downbotind  caigo  that  has  moved 
through  a  Seaway  lock  in  qnantitiea 
refcceentag  lets  than  five  percent  of  the 
average  of  Seaway  traffic  to  the 
partkaalar  deatinatioa  during  the 
navigation  seaaona  of  1967. 1986  and 
1989. 

(d)  Information  concerning  the 
navigation  seasons  of  1987, 1988  and 
1989  can  be  obtained  by  contracting  the 
Chief  of  ToUj  and  Statistics.  The  St 
Lawrence  Seaway  Authority.  202  Pttt 
Street  Ccmwefi.  Ontario.  K6)  3P7. 
tefephone-.  («13)  982-617a 

Uiued  St  Washington.  DC  on  lamiary  22. 
1991. 

laniM  L  Emary, 

Acting  Admimmtrator,  Saiat  Lawnaa 
Seaway  Development  Corporation. 
[FR  Dot  91-1898  Filed  1-25-91;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 

43  CFR  PuMc  Land  Ofdar  6826 

(0-M»-a-1-OM»-4>14-1«(  NHNM  SUM) 

Modmcatton  Of  PoMIc  Land  Ordar  No. 
6503;  Naw  Maxlco 

AQfNCV:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Pnbhc  land  order 

SuaiMANr  This  order  modifies  Public 
Land  Order  Na  6403  (published  in  the 
FaAiiat  tegbtar  of  |uly  8. 1983.  at  pages 
31038  and  31039)  for  the  Waste  Isolation 
Pilot  Plant  (WIPP)  project  to  (1)  expand 
the  stated  purpose  of  the  order  to 
include  condoctiiig  the  test  phase  of  the 
project  using  tctnevable.  transuranic 
radioactive  nucleai  waste  at  the  site;  (2) 
increase  the  Department  of  Energy's 
(DOE's)  exclusive  use  area  (the  reserved 
area)  from  840  acres  to  1.453S  acres;  (3) 
extend  the  term  of  the  withdrawal 
through  ]une  29, 1987  (the  term  of  the 
exisling  withdrawal  is  8  years  and  is  for 
construction  of  facilities),  so  as  to 
provide  sufficient  time  to  conduct  the 
experimental  test  phase;  and  (4)  delete 
paragraph  5  of  Public  Land  Order  No. 
6403  which  prohibits  the  use  of  the  land 
for  the  transportation,  storage,  or  burial 
of  radioactive  materials.  The  land  has 
been  and  will  remain  closed  to  sorface 


entry  end  minmg.  but  has  been  and  will 
remain  open  to  mmeral  leasing. 
UHCTIVt  OATC  (anuary  28, 1991 
Foa  RmTMSfi  infohmahon  comtact 

Clarence  F.  Hougland.  BLM.  New 
Mexico  State  Office  PC  Box  1449. 
Santa  Fe.  New  Mexico  87504-1449,  505- 
988-8071. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Inferior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976.  43 
US.C.  1714.  it  is  ordered  as  follows: 

1.  Public  Land  Order  Na  6403  is 
hereby  modified  ta  (1)  Expand  the 
stated  purpose  of  the  order  to  include 
conducting  the  test  phase  of  the  project 
using  retrievable,  transuranic 
radioactive  nuclear  waste  at  the  site;  (2) 
increase  the  DOE's  exclusive  use  area 
(the  reserved  area)  from  540  acres  to 
1.453.90  acres:  (3)  extend  the  term  of  the 
withdrawal  through  June  29, 1997.  so  as 
to  provide  sufficient  time  to  conduct  the 
experimental  test  phase  of  the  WIPP 
project,  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  FLPMA 
of  1978,  43  U.S.C.  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended:  and  (4)  delete  paragraph  5  of 
Public  Land  Order  No  6403  which 
prohibits  the  use  of  the  land  for  the 
transportation,  storage,  or  buna!  of 
radioactive  materials.  Provided  that  no 
transaranic  or  other  forms  of  radioactive 
waste  will  be  transported  to  or 
emplaced  at  the  WIPP  site  until  such 
tiaw  as  the  DOE  has  obtained  all 
required  permits  and  provided  copies  to 
the  Department  of  the  Interior.  Bureau  of 
Land  Management  fBLM),  or  certifies 
that  all  environmental  permitting 
requirements  have  been  met.  and  the 
B\M  issues  a  Notice  to  Proceed  to  be 
published  m  the  Federal  Regiater.  These 
requirements  include;  (1)  The 
Environmental  Protection  Agency's 
(EPA's)  No  Migration  Variance:  (2)  the 
notice  to  the  EPA  for  compliance  with 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants;  and  (3)  Part  A 
of  the  Resource  Conservation  and 
Recovery  Act  permit  application. 
Further  provided  that  the  amount  of 
radioactive  transuranic  waste  emplaced 
at  the  site  does  not  exceed  the  amount 
that  can  feasibly  be  removed  should  the 
site  not  be  selected  as  a  permanent 
repository  The  land  is  described  as 
follows: 

New  Mexico  Priocipal  Meridian 

T  22  S..  R.  31  E.. 
Sec  15. 
Sec.  10; 
Sec.  17; 
Sec  18,  lo«»  1  to  4.  indufive,  E"4.  and  E^ 


Sec  19.  loti  1  to  4.  inchjsive.  EMi.  and  EVi 

Sea  20; 
Sec.  21; 
Sec  22: 
Sec.  27; 
Sec  28: 
Sec  29: 
Sec  30,  lots  1  to  4.  inclusive,  E%,  and  E% 

Sec  31,  lots  1  to  4,  inchisive,  E'/4.  and  E'A 

Sec  32: 
Sec.  33: 
Sec  34. 

The  area  described  contains  10.240  acres  in 
Eddy  County 

2.  Subject  to  valid  existing  rights,  the 
following  described  land  is  hereby 
reserved  for  the  exclusive  use  by  the 
DOE  for  the  purpose  of  the  test  phase  of 
the  WIPP  project: 

A  tract  erf  land  in  Eddy  County  New 
Mexico,  being  part  of  sec.  2a  21.  2a.  trod  2S 
T  22  S.  R-  31  E..  NMPM.  and  beinp  more 
particularly  described  as  follows,  to  wit: 

Beginoing  at  a  point  od  the  North  line  of 
said  sec.  20  which  is  S.  89*57  E..  a  diattmce  of 
1,378.88  ft.  frooi  the  Northwest  corner  of  said 
sec.  20: 

Thence  S.  89°57'  E-  a  distance  of  3.900i»  ft. 
to  the  comer  common  to  sec  16, 17,  20.  and 
21; 

Thence  N  88'Sl"  E..  a  distance  of  3.160  66 
ft.  to  a  point  from  which  the  comer  common 
to  sec.  15. 18,  21.  and  22  bears  N.  89°51  E.,  a 
distance  of  2.120.00  ft.; 

Thence  S.  OO-Olie"  E.,  a  disUnce  of 
5.279.97  ft.  to  a  point  on  the  line  between  sec 
21  and  28  from  which  the  comer  common  to 
sec,  21.  22,  27,  and  28  bears  N.  89''56'  E..  a 
distance  of  2.118.71  ft.  and  the  comer 
common  to  sec.  20.  21,  28,  and  29  bears  S. 
89°56  W.,  a  distance  of  3,180.63  ft.; 

Thence  continuing  S,  00  01  16    E..  « 
distance  of  3.697.74  ft.  to  a  point  from  which 
the  comer  common  to  sec.  27.  28,  33.  and  34 
bears  South  1,580.00  ft.  and  East,  2.120.00  ft.. 

Thence  N.  89°59'27'  W..  a  distance  of 
3.159.63  ft.  to  a  point  on  the  line  between  «ec. 
28  and  29  from  which  the  comer  common  to 
sec.  2a  21,  28.  and  29  bears  N.  00*02  35'  W..  a 
distance  of  3,693.55  ft.  and  the  comer 
common  to  sec  28,  29.  32.  and  33  bears  S. 
00°02'35"  E..  a  distance  of  1,580.51.; 

Thence  continuing  N.  89'59'27"  W..  a 
distance  of  3.837.93  ft.  to  a  point  from  which 
the  comer  common  to  sec.  29,  30.  31,  and  32 
bears  S  OO'OT  W  ,  1,580.00  ft.  and  N.  89^59' 
VV.  1.379.34  ft.; 

Thence  N.  00''02'35 '  W..  a  distance  of 
3  696.32  ft  to  a  pomt  on  the  line  between  sec. 
20  and  29  from  which  the  comer  common  to 
sec.  20.  21.  28.  and  bears  S.  80  57'  E.,  a 
distance  of  3.B9a.21  ft.  and  the  corner 
common  to  sec  19.  20.  2a  and  30  bears  N. 
89  57'  W..  a  distance  of  1.381.13  ft.; 

Thence  continuing  N.  00°02'27"  W.,  a 
distance  of  5.275.39  ft  to  the  point  of 
beginning. 

'The  area  described  contains  approximately 
1,453.90  acres  in  Eddy  County. 
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3.  The  land  included  in  this  order, 
with  the  exception  of  the  land  described 
in  paragraph  2,  is  managed  by  the  BLM 
in  accordance  with  a  Memorandum  of 
Understanding  approved  by  the 
Secretary  concurrently  with  the  signing 
of  this  order. 
January  22. 1991. 
Pave  O'Neal, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  91-1844  Filed  1-25-91;  8:45  am] 
BILUNQ  CODE  431»-f»-H 


43  CFR  Public  Land  Order  6831 
IMT-930-4214-10;  imil  41 179) 

Partial  Revocation  of  Executive  Order 
Dated  Octol>er  19, 1917;  Montana 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects  280 
acres  of  National  Forest  System  land 
withdrawn  for  Phosphate  Reserve  No. 
30.  Montana  No.  7.  The  land  is  no  longer 
needed  for  that  purpose.  The  revocation 
is  needed  to  permit  disposal  of  the  land 
through  exchange.  This  action  will  open 
the  land  to  surface  entry  and 
nonmetalliferous  mining,  subject  to 
other  segregations  of  record.  The  land 
has  been  and  remains  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  February  27. 1991. 
FOR  FURTHER  INFORMATION  CONTACT. 
James  Binando,  BLM  Montana  State 
Office.  P.O.  Box  36800.  Billings,  Montana 
59107,  406-255-2935. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751: 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Executive  Order  dated  October  19, 
1917.  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Principal  Meridian,  Montana 

Gallatin  National  Forest 

Sec'  34.  S  Va'sE  V4 NW  y4 .  W  % W  Ms ,  E  Vj 

SWV4. 
The  area  described  contains  260  acres  in 
Gallatin  County. 

At  9:00  a.m.  on  February  27, 1991,  the 
land  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  including 
location  and  entry  for  nonmetalliferous 
minerals  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 


Appropriation  of  land  described  in  this 
order  under  the  general  mining  laws  for 
nonmetalliferous  minerals  prior  to  the 
date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  Sec. 
38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

January  22. 1991. 

Dave  O'Neal, 

Assistant  Secretary  of  the  Interior 

[FR  Doc  91-1846  Filed  1-25-91;  8:45  am] 

BIUJIM  CODE  4110-ON-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-448;  RM-7427] 

Radio  Broadcasting  Services;  Nome, 
AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  241A  to  Nome.  Alaska,  as  that 
community's  second  local  FM  broadcast 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  the  Catholic 
Bishop  of  Northern  Alaska.  See  55  FR 
42862.  October  24. 1990.  Coordinates 
used  for  Channel  241A  at  Nome  are  64- 
30-00  and  165-25-00.  With  this  action, 
the  proceeding  is  terminated. 
DATES:  Effective  March  11. 1991;  the 
window  period  for  filing  applications  on 
Channel  241A  at  Nome.  Alaska,  will 
open  on  March  12. 1991,  and  close  on 
April  11. 1991. 

FOR  FURTHER  INFORMA-PON  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau  (202)  632-0394. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
s>Tiopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-448. 
adopted  January  14. 1991,  and  released 
January  23. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  KW., 


Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street.  NW.,  suite  140 
Washington,  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{ AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    lAmandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  adding  Channel  241A  at  Nome. 

Federal  Communications  Commission. 

Andrew  |.  Rhode*. 

Acting  Chief  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  91-1951  Filed  1-25-91:  8:45  am) 

aiujMa  cooc  tris-oi-a 


47  CFR  Part  73 

[MM  Docket  No.  89-451;  RM-6ft281 

Radio  Broadcasting  Servicea;  Keokuk 
and  Waahington,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACnOH:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  W.  Russell  Withers.  Jr.. 
substitutes  Channel  237C1  for  Channel 
237A  at  Keokuk,  Iowa,  and  modifies  the 
license  of  Station  KOKX-FM  to  specify 
operation  on  the  higher  powered 
channel.  To  accommodate  the  Keokuk 
substitution,  the  Commission  substitutes 
Channel  291 A  for  Channel  237 A  at 
Washington.  Iowa,  and  modifies  the 
license  of  Station  KCIIJFM]  to  specify 
operation  on  the  alternate  Class  A 
frequency.  In  addition,  unoccupied  and 
unapplied-for  Channel  290C2  is  deleted 
ftxim  Keokuk.  See  54  FR  43808  (Oct.  20, 
1989).  Channel  237C1  can  be  allotted  to 
Keokuk  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  licensed  transmitter  site  of 
Station  KOICX-FM.  at  coordinates  North 
Latitude  40-24-38  and  West  Longitude 
91-25-57.  Channel  291A  can  be  allotted 
to  Washington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  licensed  transmitter  site  of 
Station  KCII(FM),  at  coordinates  41-18- 
18  and  91-42-36.  With  this  action,  this 
proceeding  is  terminated. 


aMO 
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Emcnvt  DATS:  March  a  1991 


FOM  FUmMM  lliro— IIHOW  COMTACr. 
Letiia  K.  Sfaaptro.  Mass  Media  Bureau. 

SUPVUHUfTAMV  MRMMA'nOH:  This  is  » 

synopsis  of  the  CornntsMon't  Report 
and  Order,  MM  Docket  No  89^51. 
adopted  lamrary  9, 1991.  and  released 
January  2Z  1991.  The  fmii  text  (rf  ihii 
Commission  decision  is  available  for 
inspection  and  copying  dwring  normal 
buameas  hours  in  the  FCC  Docket* 
Branch  (room  2301. 1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commissioa  s  copy  contractor. 
Inlemational  Transcription  Service. 
(2t)2J  857-3800,  ZWO  M  Street.  NW..  suite 
140.  Washington.  DC  20037 

list  of  SiihiTT*-  la  47  CFK  Part  73 

Radio  broadcasting. 

PART  73^AIIEMOCD) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  fbllows: 

Authority:  47  U.S.C.  154.  303. 

$73,202    (Am«nd«dl 

2.  Section  73JaHbK  t^  Tabie  of  FM 
Allotments  under  Iowa,  is  amended  by 
rcaovir^  Chaimeia  237A  and  29eC2  and 
adding  Channel  237CI  at  Keokuk,  and 
by  removing  Channel  237A  and  addmg 
Channel  291A  at  Washington. 

Federal  Communications  Ck)miriswon. 

Aodtew  (.  Bhodas. 

Acting  CJnef.  AUocaOom  Branch.  Pohcy  and 

Rules  DiviBiott.  Mats  Mutiia  Bureau. 

[FK  Eloc.  9V1«62  RIed  1-25-fll;  8.45  am) 


47  CFR  Pwl  73 

riNM  Docint  No.  M-4S0-.  RM-739t] 

Radio  Broadcaating  Sarvicas; 
WinlarsailA 

AaEMCY:  Federal  Communir.jtions 

CoDomission. 

ACnOtt:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  ATM  Aasooates,  substitutes 
Channel  258C3  for  Channel  ZSBA  at 
WmterseU  Iowa,  and  modifies  the 
consiruclion  permit  of  Station 
KTDG[FM]  to  specify  operation  on  the 
higher  powered  channel.  See  55  FR 
42862.  October  24. 1990.  Channel  25803 
can  be  allotted  to  Winlerset  in 
compliance  with  the  Commission's 
minimum  distance  separaboo 
requirements  with  a  site  restriction  of 
13.7  kilometers  (8.5  miks)  south  of  the 
community  to  avoid  short-spacings  to 


SUtion  KFCQ-P'M.  Channel  257 A. 
Bocae,  Iowa,  and  to  the  outstanding 
construction  permit  for  Channel  258A  at 
Eldora.  Iowa.  The  coordinalea  for 
Chanael  25BC3  at  Wmtersel  are  North 
Latitude  41-12-34  and  West  Lonjylude 
9M)2-0e  With  this  action,  this 
proceeding  is  terminated. 
CFVCCnvE  OATC:  March  a  1991 
FOR  FWrmCR  INFOWWATIOM  CONTACT: 
Leslie  K.  Shapn-o  Ma.-is  Media  Bureau. 
(202)  634-»530 

SUPPLEMENTARY  INf  0RMAT10N:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-450, 
adopted  January  9. 1991.  and  released 
[anuary  22, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  honrs  in  the  FCC  Dockets 
Branch  (room  2.30),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
tbia  deuaion  may  aiao  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW,  suite 
140,  Washington,  DC  20037. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1  The  audionty  atalion  for  part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154.  303. 

§73.202    lAmandadl 

2.  Section  73.202(b).  tlie  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  256A  and  adding 
Channel  258C3  at  Wuiterset. 
Federal  Communications  Commission. 
Andrew  |.  Rhodes. 

Actlna  Chief.  AJlocatioas  Branch.  Policy  and 
Ruhs  Division.  Mass  Media  Bureau. 
[FR  Doc  91-1953  Filed  1-25-91;  8:45  am] 

MLUNG  COOC  (712-01-M 


47  CFR  Part  73 

(MM  Dockat  No.  90-454;  RII-7436! 

Radio  Broadcasting  Sarvicas; 
Clearwater,  KS 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
254A  to  Clearwater,  Kansas,  in  response 
to  a  petition  filed  by  Central  K 
Communications.  See  55  FR  43147, 
October  26. 199a  The  coord:nate8  for 
Channel  254A  are  37-27-21  and  97-33- 
48.  at  a  site  7.3  kilometers  (4.5  miles) 
southwest  of  the  community  to  avoid  a 


short-spacii*  to  SUIJon  KBUZ.  Channel 
25601.  El  Dorado,  Kansas. 
DATES:  Effective  march  11, 1991;  the 
window  penod  for  filing  appHcatiorra 
will  open  on  March  12. 1981.  and  close 
on  April  11. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMEWTARY  INFORMATtONtThis  is  a 
synopsis  of  the  Commrssion's  Report 
and  Order.  MM  Docket  No.  90-454. 
adopted  fanuary  10, 1991.  and  released 
January  23. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC.  Dni  kfi:i 
Branch  (room  230),  1919  M  Street,  NW., 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street.  NW..  suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1. 1  he  authority'  citation  for  part  73 
continues  to  read  as  follows: 
Authority:  47  V  S  C.  154.  303. 

§73J»2    (AnuMtedl 

2.  Section  73.202(b),  the  Table  of  PM 
Allotments  under  Kansas,  is  amerufed 
by  adding  Channel  254A.  Clearwater. 

Federal  Communicarions  Commission. 
Andrew  ].  Rhodes, 

Acting  Chief.  A  Uocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[FR  Doc.  91-1954  Filed  l-2i-91;  8:45  am] 

BIU.IMG  COOC  S712-01-II 


47  CFR  Part  73 

(MM  Docket  No.  90-439;  RM-7324I 

Radio  Broadcasting  Services;  Cava 
City,  KY 

agency:  Federal  Communications  . 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  279C3  for  Channel  279A  at 
Cave  City,  Kentucky,  and  modifies  the 
license  of  Station  WHHT(FM)  to  specif> 
operation  on  the  higher  class  channel,  at 
the  request  of  Newberry  Broadcasting, 
Inc  See  55  FR  42030,  October  17, 1990. 
Channel  279C3  can  be  allotted  to  Cave 
City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requiremen»«  with  a  site 
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restriction  of  TT.2  kilometers  (10.7  miles) 
south  of  the  community,  in  order  to 
avoid  a  short-spacing  to  vacant  Channel 
280A  at  Drakesboro,  Kentucky,  The 
coordinates  are  North  Latitude  36-59-39 
and  West  Longitude  86-01-48.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  March  11, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPIEMEMWRW  UnEOTM/rrtONt  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MMDacket  No.  96-439. 
adopted  (anuary  14, 19S1,  and  released 
January  23. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  norma! 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
,  from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW.,  suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PAI9T  73— (MMENKm 

1.  The  authority  citation  for  pari  73 
continues  to  read  as  follows: 

Authority:  47  U.SX.  154.  303. 

§73.203    rAmowdadl 

2.  Section  73.20Z(b),  the  Table  of  FNf 
Allotments  under  Kentucky,  is  amended 
by  removing- Channel  279A  and  adding 
Channel  279C3  at  Cave  Cit>'. 

Federal  Communications  Commission. 

Andrew  \.  Rhodes, 

Acting  Chief,  AUocalions  Branch.  Policy  and 

Rules  Division.  Mass  Medja  Bureau. 

(FR  Doc.  91-1955  Filed  1-25-91;  &45  am] 

KLUNG  CODE  SZiO-Ot-H 


47  CFR  Part  73 

IKHKt  Docket  No.  90-442;  RM-7358] 

Radio  Broadcaatiny  Sarvicas;  Oaldand, 
MD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  222A  for  Channel  221A  at 
Oakland,  Maryland,  and  modifies  the 
license  for  Station  WXIE(FM)  to  specify 
operation  on  the  new  channel,  in 
response  to  a  petition  filed  by  Oakland 
Radio  Station  Corporation.  See  55  FR 
42740.  October  23. 1996.  The  coordinates 


for  Charmel  222A  are  39-ZB-41  and  79- 

31-^2. 

EFFECTIVC  B)n«!  March  8.  T991 

FOR  FURTHER  WFORaiArnON  CONTACT: 

Kathleen  Scheu^e,  Mass  Media 
Bureau.  (202)  63*-6530. 
SUPPt-EMENTART  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-442. 
adtjpted  January  9. 1991.  and  released 
[anuary  22, 1^1.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCCDockets 
Branch  (room  230),  1918  M  Street,  NW., 
Washington,  DO  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission  a  copy  contractors. 
International  Tranacriptian  Serviiie  (2Q2) 
857-aaOQ,  2108  M  Street,  N.W.,  suite  140, 
Washington.  DC  20ffi7. 

List  of  Sabjects  iir47CrR  Part  73 

Radio  broadia&ting. 

PART  73-rAiyiENOEOf 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows; 

Authority:  47  U.S.C  154.  303. 

§73^282   (Amenriadl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Maryland,  is  amended 
by  removing  Charmel  221A  and  adding 
Channel  222A  at  Oakland 

Federal  CoHuminications  Commission. 

Andr«w  |.  Bfaodn, 

.Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Divisjon.  Mass  Media  Bureau. 

[FR  Doc.  91-lKB  Filed  1-25-91;  8/45  am) 

BILUNQ  COM  (ni-VI-* 


47  CFR  Part  73 

[MM  Docket  No.  90-4W;  R«>-73761 

Radio  Broadcaating  Senricas; 
Gardnervllle-Minden,  NV 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


are  North  Latitude  38-56-24  and  West 
Longitude  T19-4&-e0;  With  this  action. 
this  proceeding  is  termin^ed 
EFFECTIVE  OATT  March  n.  1991 
FOR  FURTHER  IMFORMATION  CONTACT. 
Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530 

SUPPI.EMENTARV  mFORMATIOM:  This  IS  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90-461, 
adopted  January  TO.  1991.  and  released 
January  23, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  tfre  Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street.  NW  ,  suite  140, 
Washington.  DC  20037, 

List  of  SubjeEta  in  47  CFR  Part  73 

Radio  broadcasting 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  followr 

Authority:  4rU.S-C  154.  3ea 

§73J02    [Amendedl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Nevada.  i&  amended 
by  removing  Channel  257A  and  adding 
Channel  256C3  at  Gardner\ille-Minden, 
Nevada. 

Federal  Communications  Commission. 

.\Ddrew  |.  Rhades, 

Acting  Chiff.  .MIocations  Branch.  Policy  and 

Rules  Division.  Mass  .Medio  Bureau. 

[FR  Doc.  91-1958  Filed  1-25-81;  8;45  amj 

BIUING  COOE  Wia^f-M 


summary:  The  Commission,  at  the 
request  of  Carson  Valley  Radio,  Inc., 
substitutes  Channel  256C3  for  Channel 
257A  at  Gardner\'ille-Minden.  Nevada, 
and  modifies  the  license  of  Station 
KGVM  to  specify  operation  on  the 
higher  powered  channel  See  55  FR 
45621.  October  31, 199B.  Channel  256C3 
can  be  allotted  to  Gardnen,'ille-Minden 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for 
Channel  256C3  at  Gardner\ille-Minden 


47  CFR  Part  73 

[MM  Docket  No.  90-459;  RM-TSWl 

Radio  Broadcasting  Services;  Ctovis, 

AGENCY:  Federal  Communications 

Com.mission. 

ACTION:  Final  rule. 


summary:  The  Commission,  at  the 
request  of  Alton  Lloyd  Finley.  ]r  .  allots 
Channel  272C3  to  Ciovjs.  New  Mexico, 
as  the  community  s  fifth  local  FM 
ser\'ice  See  55  FR  43144  October  26, 
1990.  Channel  272C3  can  be  allotted  to 
Clovis  in  compliance  with  the 
CommisBion's  minimum  distance 
separation  requirements  without  the 
imposihon  of  a  site  restriction.  The 
coordinates  for  Channel  272C3  at  Clovis 
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are  North  Latitude  36-2+-06  and  West 
Longitude  103-12-18.  With  this  action, 
this  proceeding  is  terminated. 
dates:  Effective  March  8, 1991.  The 
window  period  for  filing  applications 
will  open  on  March  11, 1991,  and  close 
on  April  10, 1991. 

roN  FuirraER  iNromyunoN  contact. 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLCMCNTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-459, 
adopted  January  9, 1991.  and  released 
January  22. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW  .  suite 
140,  Washington,  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

9  73.202    [AnwndMJ] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  272C3  at 
Clovis. 

Federal  Communications  Commission. 
Andnw  ].  Rhodas, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
(FR  Doc.  91-1957  Filed  1-25-91;  8:45  am] 

WUMQ  COM  (Tia-OI-ll 


47  CFR  Part  73 

[MM  Docket  No.  90-473;  RM-73921 

Radio  Broadcasting  Services;  Edenton 
and  Scotland  Neck,  NC 

AOENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Lawrence  F.  and  Margaret  A. 
Loesch.  substitutes  Channel  273C2  for 
Channel  272A  at  Edenton,  North 
Carolina,  and  modifies  their  license  for 
Station  WZBO-FM  to  specify  operation 
on  the  higher  powered  channel.  In 
addition,  the  Commission  substitutes 
Channel  238A  for  Channel  274A  at 
Scotland  Neck,  North  Carolina,  and 


modifies  the  construction  permit  of 
Station  WWRT  to  specify  operation  on 
the  alternate  Class  A  channel.  See  55  FR 
45231,  November  2. 1990.  Channel  273C2 
can  be  allotted  to  Edenton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
18.8  kilometers  (116  miles)  southeast  to 
avoid  a  short-spacing  to  Station  WHLQ, 
Channel  273A,  Louisburg,  North 
Carolina,  and  to  accommodate 
petitioner's  desired  transmitter  site.  The 
coordinates  for  Channel  273C2  at 
Edenton  are  North  Latitude  35-55-52 
and  West  Longitude  76-31-34.  Channel 
238A  can  be  allotted  to  Scotland  Neck  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the  site 
specified  in  Station  WWRT's 
outstanding  construction  permit.  The 
coordinates  for  Channel  238A  at 
Scotland  Neck  are  North  Latitude  36-0&- 
09  and  West  Longitude  77-26-09.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  90473, 
adopted  January  14, 1991,  and  released 
January  23, 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW,.  suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting, 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154,  303. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  removing  Channel  272A 
and  adding  Channel  273C2  at  Edenton, 
and  by  removing  Channel  274A  and 
adding  Channel  238A  at  Scotland  Neck. 


Federal  Communications  Commission. 
Andrew  |.  Rhodes, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  91-1959  Filed  1-25-91;  8:45  am] 

BILLINQ  CODE  e712-«1-M 


47  CFR  Part  97 

[PR  Docket  No.  90-100;  FCC  91-7] 

Relocation  of  the  Novice  and 
Technician  Operator  Class  Frequency 
Segnrtent  Within  the  Amateur  Service 
80  Meter  (m)  Band 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  relocates  the 
Novice  and  Technician  Operator  Class 
control  operator  frequency  privileges  in 
the  Novice  segment  of  the  80  m  amateur 
service  band  from  3700-3750  kHz  to 
3675-3725  kHz.  The  rule  changes  are 
necessary  because  beginning 
radiotelegraphers  need  a  relatively 
interference-free  frequency  segment. 
The  effect  of  the  rule  changes  is  to 
reduce  interference  in  the  80  m  Novice 
segment  so  that  it  can  be  used  by 
beginners  to  improve  their  telegraphy 
skills. 

EFFECTIVE  DATE:  March  16, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554. 
(202)  632-4964. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  January  4, 1991,  and 
released  January  18, 1991.  The  complete 
text  of  this  Commission  action,  including 
the  rule  amendments,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  239),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  Report  and  Order,  including  the  rule 
amendments,  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
Downtown  Copy  Center  (DCC),  (202) 
452-1422, 1114  21st  Street.  NW., 
Washington,  DC  20036. 

Summary  of  Report  and  Order 

1.  The  Amateur  Service  Rules  have 
been  amended  to  relocate  Novice  and 
Technician  Operator  Class  control 
operator  frequency  privileges  in  the  80  m 
amateur  service  band  from  the  50  kHz 
segment  at  3700-3750  kHz  to  the 
segment  at  3675-3725  kHz.  The 
Commission  said  that  the  rule  changes 
would  reduce  the  amount  of  mutual 
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interference  in  a*  least  a  part  of  the  Bfl  m 
Novice  segment  caused  by  United  States 
amateui  atationa  transmitting  telegraphy 
at  the  same  time  that  Canadian  amateur 
stations  are  transmitting  telephony.  The 
Commiaeion  also  said  that  Novice  and 
Teschniciaa  operators  would  have  more 
opportuniliKi  to  improve  their 
telegraphy  ricilla  in  a  setting  where  there 
was  a  minimum  of  interference. 

2.  The  American  Radio  Relay  League. 
Inc.  suggested  that  the  ^iovice  segment 
be  expanded  by  25  kHi.  The 
Commission  declined  to  do  so  because 
Novice  and  Technician  operators  would 
have  to  share  the  entire  expanded  80  m 
Novice  segment  with  United  Stales 
amateur  stations  using  higher  power,  as 
well  as  with  Canadian  telephone 
stations.  The  Commission  said  that. 


given  those  circum stances,  it  was  likely 
that  there  would  be  moa.  not  less, 
interference  in  mi  expanded  80  m 
Novice  segment. 

3.  The  amended  rules  are  set  forth  at 
the  end  of  this  document. 

4.  The  action  taken  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980,  44U.S.C.  3501- 
3520,  and  found  to  contain  no  new  or 
modified  form,  information  collection 
and/or  record  keeping,  labeling, 
disclosure,  or  record  retention 
requirements  and  will  not  increase  or 
decrease  burden  hoars  imposed  on  the 
public. 

5.  The  amended  rules  are  issued  under 
the  authcnity  of  47  U.S.C.  154(i)  and  303 
(c)  and(r). 


Us»  af  Sidfaivta  in  47  CFR  Put  9P 

Frequencies,  hrtetfeience.  Radio. 
Amended  Rules 

Part  9"  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

1.  The  euthontj'  citation  fbr  part  97 
continues  to  read  as  follows- 

Autboritr  4e  Start.  lOift  10*2  a»  amendod; 
47  use.  154,  301  Interpret  or  apply  4a  Stat. 
1064-1068. 1081-1105.  as  amended.  47  U.S  C. 
151-155.  301-609.  imiaa*  oti»ervriae  natmi. 

2.  The  line  entiy  for  the  80  meter  band 
in  the  table  in  {  9r.3m(e)  is  revised  to 
read  as  follows: 

§  97.30)    Authorized  frequency  bands. 
•        •        •        *        • 

(e)  •  •  • 


Wave(8n§th  band 


Srwring 

I  rsquire- 

mi  region  1     '    ITU  region  2        ITU  region  3        rT^«ts_^ 

(parapupM) 


HF 


80  m.. 


3.075-3  725  I       3.675-3  725 


MHz 

3.675-a725  I         (a) 


*  * 


3.  Section  97.313(c)(1)  is  revised  to 
read  as  follows: 

§97.313    Trtntmltter  power  standards. 


*  • 


(c)  •  •  * 

(1)  The  3.675-3.725  MHz.  7.10-7.15 
MHz,  10.10-lfl.l5  MHz,  and  21.1-21.2. 
MHz  segments; 
•        •        •        *        * 

Federal  Communications  CommisBion. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-1950  Filed  1-25-91;  8:45  am] 

BiLLiNO  CODE  trn-et-u 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  519 

[APD  2800.iaA,  CMGE  2tl 

General  Services  Administration 
Acquisition  Regulation; 
Subcontracting  Progrmn 

agency:  Office  of  Acquisition  Policy, 

GSA. 

ACTION:  Final  rule.     

SUKtlfARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  (APD  2a00.12A)  chapter  5.  is 
amended  by  adding  paragraph  (b)(4)  to 
section  51*202-2  to  indicate  that 
Business  Service  Centers,  where 


practical,  will  use  the  Small  Business 
Administration's  Procurement 
Automated  Source  System  (PASS)  to 
locate  small  business  sources;  to  amend 
section  519.202-5  by  revising  paragraph 
(b)  to  update  the  reference  to  GSA 
Order  ADM  2800.17A;  to  revise  section 
513.500  by  clarifying  the  exception  to  the 
requirements  for  review  of  non-set-a&ide 
determinations  for  procurements  made 
under  the  Small  Business 
Competitiveness  Demonstration 
Program;  to  amend  section  519.704  by 
revising  subparagraph  (a)(3)  to  clarify 
the  fact  that  goals  in  individual  plans  for 
contracts  with  options  must  establish 
separate  goals  for  the  basic  contract  and 
each  option  period;  to  amend  section 
519.705-4  by  revising  paragraph  (c).  by 
redesignating  paragraph  (d)  as 
paragraph  (f)  and  adding  a  new 
paragraph  (d)  to  provide  guidance  on 
dealing  with  contracts  with  option 
provisions,  and  by  adding  paragraph  (e) 
to  incorporate  material  previously 
contained  in  GSA  Acquisition  Letter  "V- 
89-11;  to  amend  section  519.705-5  by 
revising  the  text  of  the  letters  in 
paragraphs  (c)  and  (d)  to  conform  to  the 
FAR  as  amended  by  Federal  Acquisition 
Circular  (FAC)  84-58;  to  amend  section 
519.706-70  by  deleting  paragraph  (a)  and 
revising  paragraph  (f)  to  delete  the 
second  sentence  and  substitute 
guidance  reigarding  analyzing  the 
contractor's  explanation  for  not 
achieving  goals,  by  deleting  paragraph 
(g](4]  because  information  has  been 


revised  and  relocated,  redesignate  all 
paragraphs,  and  by  addmg  a  new 
paragraph  (g)  to  provide  instructions  for 
notifying  the  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(AU);  to  amend  section  519.770-1  by 
revising  paragraphs  (ii)  and  (iii)  in 
paragraph  fbKI)  and  paragraph  (ii)  in 
paragraph  (b)(Z)  to  conform  to  the  FAR 
as  amended  by  FAC  84-58;  and  to  make 
editorial  changes  in  sections  519.302  and 
519.704(a)(2)  and  (a)(3). 
EFFECTIVE  DATE:  Februarj'  4, 1991. 
roil  FURTHEJi  mPonuik.r\OH  cowTACn 
Paul  Linfield,  Office  of  GSA  Acqmsition 
Policy  (202)  501-1224. 
SUPPtEMENTAHY  INFORMATIOM: 

A.  Public  Comments 

This  rule  was  not  published  in  the 
Federal  Register  for  public  comment 
because  it  primarily  provides  internal 
operating  procedures  to  GSA 
contracting  personnel  regardmg 
subcontracting  programs  and 
implements  the  requirement  in  Federal 
Acquisition  Circular  (FAC)  84-58  for 
reporting  subcontracting  with  women- 
owned  small  business  concerns. 

B.  Executive  Order  12291 

The  Director.  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14. 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The  rule 
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provides  guidance  fo  GSA  contracting 
personnel  and  has  no  impact  on  the 
public. 

C.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  that  require  the 
approval  of  0MB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq  ). 

List  of  Subjects  in  48  CFR  Part  519 

Government  procurement. 

PART  51»-{ AMENDED] 

1.  The  authority  citation  for  48  CFR 
part  519  continues  to  read  as  follows: 

Authority;  40  U.S.C.  4a6(c). 

2.  Section  519.202-2  is  amended  by 
adding  paragraph  (b)(4)  fo  read  as 
follows: 

SI 9^2-2    Locating  tmad  business 
•ources. 

•  •         •         •         « 

(b)  •  •  • 

(4)  Whenever  practical,  access  the 
Small  Business  Administration's  (SBA) 
Procurement  Automated  Source  System 
(PASS)  to  locate  small  business  sources. 

•  •         •         t         • 

3.  Section  519.202-5  is  amended  fo 
revise  paragraph  (b)  fo  read  as  follows: 

S19.202-S    Data  collection  and  reporting 
requireinents. 

•  t        •        •        • 

(b)  Each  contracting  office  must 
submit  the  GSA  Form  3077.  FY  19 


Procurement  Preference  Program  Goal 
Achievement,  to  the  SBTA  quarterly  in 
accordance  with  GSA  Order,  GSA  Form 

3077,  FY  19 Procurement 

Preference  Program  Goal  Achievement 
(ADM  2800.17A). 

4.  Section  519.302  is  revised  to  read  as 
follows: 

519.302    Protesting  a  small  business 
representation. 

If  SBA  determines  that  an  offeror  is 
not  a  small  business  and  there  is 
evidence  that  the  offeror  knowingly 
misrepresented  itself  as  a  small 
business,  the  contracting  officer  shall 
refer  the  matter  to  the  Inspector  General 
(])  for  investigation. 

5.  Section  519.500  is  revised  to  read  as 
follows: 

S 1 9.500    Scope  of  subpart 

The  requirements  in  this  subpart  for 
setting  aside  acquisitions  and  for 
reviewing  non-sef-aside  determinations 
do  not  apply  to  construction, 
architectural  and  engineering,  or  trash/ 
garbage  collection  services  estimated  to 
exceed  S25.000  that  are  acquired  under 
the  Small  Business  Competitiveness 
Demonstration  Program  during  periods 


when  goals  are  being  met  and 
contracting  officers  are  required  to 
contract  for  such  services  using 
unrestricted  procedures.  (See  FAR 
19.10.)  However,  contracts  for  these 
services  may  be  awarded  under  the  8(a) 
program. 

6.  Section  519.704  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(3)  fo 
read  as  follows: 

519.704    Subcontracting  plan 
requirements. 

(a)  Subcontracting  goals. 

•  •        •        *        • 

(2)  Although  there  may  be  no  known 
small  or  small  disadvantaged  business 
concerns  that  furnish  the  products  or 
services  required  by  a  prospective 
contractor  at  the  time  a  subcontracting 
plan  is  developed,  a  zero  goal  is  not 
acceptable.  A  contractor  is  expected  to 
make  continuing  efforts  during  the 
contract  period  fo  locate  and  identify 
newly  emerging  small  and  small 
disadvantaged  business  concerns  as 
potential  suppliers.  Additionally,  there 
may  be  subcontracting  opportunities  in 
the  area  of  indirect  costs. 

(3)  Goals  in  individual  plans  for 
mulfiyear  contracts  or  contracts  with 
options  fo  extend  the  period  of 
performance  may  be  established  for  a 
period  less  than  the  full  term  of  the 
contract  (including  options)  when  it  is 
impractical  fo  establish  goals  for  the  full 
term.  However,  the  plan  must  include  a 
schedule  for  establishing  goals  for  the 
balance  of  the  term  of  the  contract  and 
must  establish  separate  goals  for  each 
option  (see  FAR  19.704(c)). 

*  •  •  •  e 

7.  Section  519.705-4  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (d)  as  paragraph  [f]  and 
revising  newly  redesignated  paragraph 
{f)(l).  and  adding  new  paragraphs  (d) 
and  (e)  to  read  as  follows: 

S19.70S-4    Reviewing  the  subcontracting 
plan. 

•  •         *         *         * 

(c)  The  contracting  officer  shall 
question  an  offeror's  proposed 
subcontracting  goals  when  it  appears 
that  the  goals,  viewed  against  the 
criteria  expressed  at  FAR  19.705-4(d), 
appear  to  offer  less  than  the  maximum 
practical  opportunities  for  small  and 
small  disadvantaged  subcontractors. 

(d)  When  the  subcontracting  plan 
covers  one  or  more  options  and  the 
contracting  officer  determines  that  an 
option  offers  no  subcontracting 
opportunities,  the  basis  for  the 
determination  must  be  included  either 
on  GSA  Form  3584  or  as  an  attachment 
thereto,  before  it  is  forwarded  to  the 
SBTA  and  the  SBA/PCR  for  review.  If 


the  option  only  adds  work  of  the  same 
or  similar  nature  being  performed  by  a 
large  business  subcontractor  under  the 
basis  contract,  a  determination  that  the 
option  offers  no  subcontracting 
opportunities  for  small  and  small 
disadvantaged  business  concerns  still 
must  be  included  either  on  GSA  Form 
3584  or  as  an  attachment  thereto. 

(e)  The  contracting  officer  shall 
require  that  an  offeror  document  in  its 
subcontracting  plan  the  steps  fo  be 
taken  fo  identify  subcontracting 
opportunities  for  small  and  small 
disadvantaged  business  concerns  and 
encourage  the  offeror  fo  outline  the 
steps  it  plans  to  take  to  ensure  a  good 
faith  effort  is  made  to  achieve  the  small 
and  small  disadvantaged  business 
subcontracting  goals.  Except  for 
commercial  product  plans  approved  by 
another  Federal  agency,  the  contracting 
officer  and  the  offeror  should  agree  fo 
criteria  which,  expressed  in  the 
subcontracting  plan,  will  demonstrate 
the  contractor's  "good  faith  effort." 

(0(1)  Before  determining  the 
responsibility  of  an  offeror  on  a  contract 
requiring  a  subcontracting  plan,  the 
contracting  officer  shall  review  the 
offeror's  compliance  with  previous 
subcontracting  plans,  if  any,  approved 
by  the  GSA  contracting  ability, 
including  the  contractor's  performance 
in  submitting  subcontracting  reports  in  a 
timely  manner.  The  findings  must  be 
documented  on  the  GSA  Form  3584, 
Checklist  for  Review  of  Subcontracting 
Plan,  in  the  "Remarks"  block  or  on  an 
attachment  fo  the  GSA  Form  3584  before 
forwarding  if  fo  the  SBTA  and  the  SBA/ 
PCR  for  review. 
•        •        *        *        • 

8.  Section  519.705-5  is  amended  as 

follows: 

a.  The  letter  in  paragraph  (c)  is 
amended  by  revising  the  second,  third, 
and  fourth  paragraphs  and  adding  a  new 
paragraph  fo  precede  the  current  fourth 
paragraph; 

b.  The  letter  in  paragraph  (d)  is 
amended  by  revising  the  second 
paragraph  and  adding  a  new  paragraph 
immediately  following  the  second 
paragraph. 

519.705-5    Awards  Involving 
subcontracting  plans. 


(c)  *  •   • 

The  SF  294  report  is  used  to  report 
subcontracting  activity  under  this  contract. 
The  report  is  due  semiannually  and  must  be 
submitted  by  April  30  for  the  reporting  period 
October  1-March  31  and  October  30  for  the 
reporting  period  April  1-September  30.  A 
separate  report  is  required  at  contract 
completion. 
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The  SF  295  report  is  used  to  report  total 
subcontracting  activity  under  all  of  your  GSA 
contracts.  The  report  shall  be  submitted 
annually  and  cover  the  period  October  1- 
September  30  (the  Government  fiscal  year) 
The  report  is  due  on  or  befor*  October  30th  of 
each  year.  A  new  reporting  cycle  begins 
October  Ist  of  each  year. 

Please  note  the  requirement  on  the  SF  295 
to  report  your  subcontracting  with  women- 
owned  small  business  concerns. 

The  SF  294  report  must  be  submitted  to: 
[address  of  contracting  office  administering 
the  contract),  with  a  copy  to:  [address  of 
SBTA).  Forward  the  SF  295  to  the  GSA  Office 
of  Small  and  Disadvantaged  Business 
Utilization,  (AU),  18th  and  F  Streets.  NW., 
Washington.  DC  20405. 

•  •         •         •         • 

(d)  •  *  • 

The  SF  295  is  an  annual  report  and  is  due 
on  or  before  October  30th  of  each  year.  The 
reporting  period  is  October  1-September  30. 
i.e..  the  (Government  fiscal  year.  The  report 
should  summarize  subcontracting  activity 
under  plans  for  commercial  products  in  effect 
during  the  reporting  period. 

Piease  note  the  requirement  on  the  SF  295 
to  report  your  subcontracting  with  women- 
owned  small  business  concerns. 

Forward  this  report  to:  [address  of 
contracting  office  administering  tfie 
contract):  and  send  a  copy  to  the  GSA  Office 
of  Small  and  Disadvantaged  Business 
Utilization  (AU).  18th  and  F  Streets.  NW., 
Washington,  DC  20405. 

•  •         *         •         t 

9.  Section  519.706-70  is  revised  to  read 
as  follows: 

591.706-70    Monitoring  contractor 
compliance  wtttt  subcontracting  plans. 

(a)  The  contracting  officer 
administering  contracts  with 
subcontracting  plans  shall  monitor 
receipt  of  SF  294  reports  for  individual 
contract  plans  or  SF  295  reports  for 
company-wide  plans  and  review  the 
reports  for  progress  in  meeting 
subcontracting  plan  goals  by  comparing 
the  reports  with  the  plan.  If  percentage 
goals  are  not  met,  the  contractor  must 
be  required  to  explain  the  shortfall  in 
the  "Remarks"  block  on  the 
subcontracting  reports  and  may  be 
required  to  submit  evidence  of  its 
outreach  efforts  to  locate  and  provide 
subcontracting  opportunities  fo  small 
business  and  small  disadvantaged 
business  concerns.  The  requirement  for 
compliance  with  plans  may  be  fulfilled 
by  evidence  of  satisfactory  outreach 
efforts,  as  described  in  the  plan,  as  well 
as  by  meeting  plan  goals.  The 
contracting  officer  responsible  for 
monitoring  receipt  of  the  reports  shall 
also  obtain  delinquent  SF  295  reports 
from  contractors  for  both  individual  and 
company-wide  plans  upon  request  from 
AU. 


(b)  After  completion  of  contracts  with 
individual  contract  plans,  SBTA's  shall 
forward  a  copy  of  the  final  SF  294 
reports  to  AU  within  20  days  after  the 
end  of  each  quarter.  If  the  contractors 
are  delinquent  in  submitting  the  reports, 
the  SBTA's  shall  request  the  contracting 
officers  administering  the  contracts  with 
the  plans  to  obtain  the  reports  and  send 
them  a  copy. 

(c)  In  the  case  of  commercial  products 
plans  approved  by  GSA,  the  first 
contracting  officer  who  enters  into  a 
contract  with  a  company  during  the 
company's  fiscal  year  approves  the  plan 
and  monitors  receipt  of  reports  and 
compliance  with  the  plan.  This 
responsibility  is  generally  assigned  fo 
the  AGO  if  contract  administration  is 
delegated.  Subsequent  GSA  contracts 
awarded  during  the  company's  same 
fiscal  year  and  incorporating  the 
previously  approved  plan  will  not 
require  submission  of  subcontracting 
reports. 

(d)  In  the  case  of  commercial  products 
plans  approved  by  another  agency,  the 
first  GSA  contracting  officer  entering 
into  a  contract  with  the  company  during 
the  company's  same  fiscal  year  in  which 
the  plan  was  approved  requires  the 
contractor  to  submit  the  SF  295  report 
and  monitors  i^ceipf  of  the  report.  No 
other  monitoring  of  this  plan  is  required 
by  GSA. 

(e)  Contractor  compliance  with  plans 
must  be  documented  in  the  contract  file 
in  accordance  with  FAR  19.706  and  must 
be  considered  by  the  contracting  officer 
when  determining  contractor 
responsibility  for  future  awards.  Before 
determining  that  a  contractor's  failure  fo 
achieve  the  subcontracting  goals  was 
occasioned  by  bad  faith,  the  contracting 
officer  shall  analyze  the  explanations 
required  by  paragraph  (b)  above  or 
provided  pursuant  to  FAR  19.706  and  the 
criteria  established  in  the 
subcontracting  plan  pursuant  to  519.705- 
4(e). 

(f)(1)  Contractors  who  fail  to  submit 
SF  294  and  SF  295  reports  within  10  days 
of  the  due  date  must  be  reminded  in 
writing  that  the  report  is  past  due. 

(2)  Contractors  who  do  not  respond  to 
the  first  notice  must  be  issued  a  second 
written  notice  by  certified  mail  which 
must  contain  the  following  information: 

(i)  A  statement  that  the  named  report 
has  not  been  received. 

(li)  A  statement  that  failure  to  submit 
the  report  is  a  material  breach  of  the 
contract  (see  FAR  52.219-9.  Small 
Business  and  Small  Disadvantaged 
Business  Subcontracting  Plan). 

(iii)  A  statement  that  if  the  report  is 
not  received  within  10  days  from  the 


date  of  the  notice,  the  contracting  officer 
will  consider  withholding  payments  as 
deemed  appropriate  under  the 
circumstances  until  the  report  is 
received  and  may  terminate  the  contract 
for  default. 

(iv)  The  contractor  is  also  to  be 
reminded  that  failure  to  submit  the 
report  may  affect  its  ability  fo  receive 
future  awards  from  GSA  (see  FAR 
9.104-3(c1)  and  that  willful  failure  to 
perform  or  a  historv'  of  failure  to  perform 
may  result  in  debarment  from  future 
contracting  with  the  Government  for  a 
period  of  time  (see  FAR  9.406-2(b)). 

(v)  The  notice  must  also  contain  the 
address  of  the  contracting  officer  or 
administrative  contracting  officer  fo 
whom  the  report  must  be  sent  and 
instructions  that  a  copy  of  the  report 
must  be  sent  to  AU,  if  it  is  a  SF  295 
report,  and  to  the  appropnafe  SBTA,  if  if 
is  a  SF  294  report. 

(3)  Copies  of  delinquency  notices 
concerning  SF  295  or  SF  294  reports 
must  be  sent  fo  AU  or  the  appropriate 
SBTA,  respectively. 

(g)  In  all  cases  of  non-compliance. 
(including  instances  where  liquidated 
damages  are  assessed)  the  contracting 
officer  shall  notify  AU  through  the 
SBTA. 

10.  Section  519  770-1  is  amended  by 
revising  paragraph  (a)(2).  revising 
paragraph  (b)(1)  (ii)  and  (iii)  and 
paragraph  {b)(2)(ii)  to  read  as  follows: 

519.770-1    Report  fonrs. 


(2)  Reports  are  due  semiannually 
(within  30  days  after  March  31sf  and 
September  30th)  and  at  contract 
completion. 

(b)  •  •  • 

(1)  •  •  • 

«        *        *        •        * 

(ii)  The  reports  are  annual  and  should 
cover  the  penod  October  1— September 
30  (Government  fiscal  year).  They  are 
due  on  or  before  October  30fh  of  each 
year. 

(iii)  The  reports  should  include  the 
total  subcontracting  activity  under  all 
GSA  contracts  held  by  the  contractor, 
excluding  contracts  covered  by 
commercial  products  plan. 

(2)  Commercial  products  plans. 
«        •        •        •        * 

(ii)  Reports  are  due  annually,  on  or 
before  October  30th  of  each  year.  The 
reports  should  cover  the  contractor's 
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subcontracting  activity  under  company- 
wide  pian  for  commerdal  products  in 
effect  during  the  reporting  period,  which 
is  October  Isf  to  September  30th 
(Government  fiscal  year). 

Dated:  lanuary  15.  1991. 
Richard  H.  Hopf  III. 

Ar^sociate  Admiristratorfor  Acquisition 
Policy. 

(FR  Doc.  91-1729  Filed  1-25-91:  8:45  dm| 
nUJNO  COOC  «30-«1-M 


Proposed  Rules 


This  section  of  the   FEDERAL   REGISTER 
contains  notices  to  the  public  o1  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opoortunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  210 

[Regulation  J;  Docket  No.  R-07221 

Collection  of  Ctiecks  and  Other  Items 
by  Federal  Reserve  Banks  and  Funds 
Transfers  Through  Fedwlre 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System 
action:  Proposed  nale. 

summary:  The  Board  is  requesting 
comment  on  a  proposed  amendment  to 
its  Regulation  J  (12  CFR  part  210). 
Collection  of  Checks  and  Other  Items  by 
Federal  Reserve  Banks  and  Funds 
Transfers  through  Fedwlre.  The 
proposed  rule  would  require  paying 
banks  that  receive  presentment  of 
checks  from  a  Federal  Reserve  Bank  to 
make  the  proceeds  of  settlement  for 
those  checks  available  to  the  Reserve 
Bank  by  as  early  as  one  hour  after 
receipt  of  the  checks.  This  amendment 
to  Regulation  J  would  be  necessary  to 
implement  the  proposed  method  for 
postmg  debits  and  credits  to  banks' 
reserve  accounts  in  order  to  measure 
daylight  overdrafts  accurately  under  the 
Board's  Payments  System  Risk 
Reduction  Program,  as  proposed  in 
Docket  No.  R-0721,  elsewhere  in  today's 
Federal  Register. 

dates:  Comments  must  be  submitted  on 
crbeforeMay  31, 1991. 
addresses:  Comments,  which  should 
refer  to  Docket  No.  R-0722.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets  N'W..  'Washington,  DC  20551, 
attention;  Mr.  William  \V.  Wiles, 
Secretary;  or  may  be  delivered  to  room 
B-2223  between  9  a.m.  and  5  p.m.  All 
comments  received  at  the  above  address 
will  be  included  in  the  public  file  and 
may  be  inspected  at  room  B-1122 
between  9  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  I.  Ireland,  Associate  General 
Counsel  (202/452-3625),  Stephanie 
Martin,  Attorney  (202/452-3198),  Legal 


Division;  or  Louise  L.  Roseman, 
AssisUiii  Director,  Division  of  Reserve 
Bank  Operations  and  Payment  Systems 
(202/452-3874):  for  the  hearing  impaired 
only:  Telecommunications  Device  for 
the  Deaf,  Dorothea  Thompson  (202/452- 
3544). 

SUPPl^MENTARY  INFORMATION:  In  June 
1989,  the  Board  issued  for  comment 
proposed  modifications  to  the  Federal 
Reserve's  payments  system  risk 
reduction  program  (54  FR  26090,  June  21, 
1989).  As  part  of  the  proposed  program. 
Federal  Reserve  Banks  would  charge 
banks  '  for  intraday  overdrafts.  To 
establish  a  framework  for  implementing 
overdraft  pricing  and  to  establish  the 
time  of  day  at  which  non-wire 
transactions,  such  as  check  payments, 
give  rise  to  a  right  to  receive  funds  or  a 
duty  to  settle  for  the  payments,  the 
Board  proposed  a  posting  scheme 
whereby  credits  and  debits  associated 
with  various  transactions  would  be 
posted  to  accounts  at  specific  times 
during  the  day.  In  developing  this 
posting  scheme,  the  Board  was  guided 
by  certain  policy  objectives:  To 
eliminate  intraday  Federal  Reserve  float 
(i.e.,  to  post  debits  and  credits 
associated  with  the  same  transaction  at 
the  same  time),  to  develop  a  posting 
scheme  that  would  allow  banks  to 
control  their  use  of  Federal  Reserve 
credit  effectively,  and  to  reflect  the  legal 
rights  associated  with  each  transaction 

Under  the  June  1989  proposal,  Fedwire 
funds  transfers  and  book-entry 
securities  transfers  would  be  posted  as 
they  occur,  certain  U.S.  Treasury 
transactions  would  be  posted  during  the 
day,  and  all  other  non-wire  transactions, 
including  check  debits  and  credits, 
would  be  posted  after  the  close  of 
Fedwire.  The  proposed  posting  scheme 
for  checks  differed  from  the  current  ex 
post  method  for  measuring  overdrafts 
under  the  risk  program.  Under  the 
current  rule,  if  a  bank  has  a  net  credit 
for  all  non-wire  transactions  (other  than 
ACH)  for  the  day,  it  is  posted  as  of  the 
opening  of  business,  and  if  the 
institution  has  a  net  debit,  it  is  posted  at 
the  end  of  the  day. 
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'  Under  Regulation  ),  bank  includes  all  deposiiory 
institutions,  including  commercial  banks.  savingB 
and  loan  associations,  and  credit  unions  Regulation 
I  defines  paying  bank  as  the  bank  by.  at.  or  through 
which  an  item  is  payable  or  collectible  and  to  which 
it  IS  sent  for  payment  or  collection  or  the  bank 
whose  routing  number  appears  on  the  item  and  to 
which  It  IS  sent  for  payment  or  collection,  (12  CFR 
210.2  (bland  1)1). 


Many  of  the  commenters  on  the  nsk 
reduction  proposals  requested  that  the 
Board  revise  the  proposed  posting 
scheme  so  that  banks  could  use  check 
credits  earlier  in  the  day  without  risking 
a  charge  for  mcumng  a  daylight 
overdraft.  For  example,  the  Board  s 
Large-Dollar  Payments  System  Advisory 
Group  ^  suggested  that  check  debits  and 
credits  be  posted  between  10:30  and 
11:30  a.m.  Eastern  Time  (ET)  and  that 
appropriate  amendments  be  made  to  the 
Board's  Regulation  J  to  accommodate  an 
earlier  posting  lime.  According  to  these 
commenters,  making  check  credits 
available  eariier  in  the  day  would 
increase  their  investment  opportunities 
and  therefore  the  yield  on  the  proceeds 
of  check  deposits. 

The  Board  has  requested  comment 
today  on  a  new  proposal  under  which 
reserve  and  clearing  accounts  would  be 
debited  and  credited  for  check 
transactions  eariier  in  the  day  than  the 
time  proposed  by  the  Board  in  1989  (see 
Docket  No.  R-0721,  elsewhere  m  today's 
Federal  Register)  Under  the  proposal,  a 
paying  bank's  account  would  be  debited 
on  the  hour,  based  on  the  value  of 
checks  that  had  been  presented  to  the 
paying  bank  an  hour  earlier,  beginning 
at  11  a.m.  e  t,  A  collecting  bank's 
account  would  be  credited  accordi.ig  to 
a  fractional  intraday  availability 
schedule,  beginning  at  11  a.m.  e.t..  based 
on  the  Reserve  Banks'  ability  to  present 
the  checks  to  paying  banks.  Adoption  of 
this  proposal  wouid  require  an 
amendment  to  Regulation  J  to  allovv 
Reserve  Banks  to  debit  reserve  and 
clearing  accounts  earlier  m  the  day  for 
presented  checks. 

Current  Law 

Subpart  A  of  Regulation  ]  governs  the 
collection  o!  checks  by  Federal  Reserve 
Banks  and  applies  to  '  all  parties 
interested  in  an  item  handled  by  any 
Reserve  Bank."  Subpart  A  of  Regulation 
J  provides  for  deferred  pos'ing  of 
checks,  i.e  ,  that  a  paying  bank  can  wait 
until  the  day  after  presentment  of  a 
check  to  decide  whether  to  pay  the 
check  if  it  settles  for  the  check  on  the 
dav  of  presentment,'  Deferred  posting 


•  The  ,^dvlsor)  Group  made  up  of  pr;\  ste-seclor 
payments  system  specie'.ists,  was  formea  b>  the 
Board  in  1985  to  assist  ir  the  deveiopiiienl  of  the 
Board  s  payments  system  risk  reduction  program. 

»  12  CFR  210.3(b). 
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allows  banks  more  time  lo  process 
checks  internally  than  they  would  have 
if  the  checks  were  presented  over  the 
counter  for  immediate  payment  in  cash 
and  is  essential  to  the  methods  currently 
used  by  paying  banks  in  determining 
whether  to  pay  checks. 

Section  210.9(a)(1)  of  Regulation  I 
provides  that  a  paying  bank  becomes 
accountable  for  a  check  presented  by  a 
Reserve  Bank  at  the  close  of  the  paying 
bank's  banking  day  on  which  it  receives 
the  check,  unless  it  returns  the  check  or 
settles  with  the  Reserve  Bank  for  the 
check  by  a  debit  to  an  account  on  the 
books  of  the  Reserve  Bank,  by  cash,  or 
by  another  form  of  payment  agreed  to 
by  the  Reserve  Bank.  Section 
210.99(a)(2)  of  Regulation  )  specifies  that 
"the  proceeds  of  any  payment  shall  be 
available  to  the  Reserve  Bank  by  the 
close  of  the  Reserve  Bank's  banking  day 
on  the  banking  day  of  receipt  of  the  item 
by  the  paying  bank."  Under  these  two 
provisions,  it  appears  that  a  paying  bank 
must  settle  for  a  check  presented  to  it  by 
a  Federal  Reserve  Bank  by  the  earlier  of 
the  close  of  its  banking  day  or  the  close 
of  the  Reserve  Bank's  banking  day.  As  a 
practical  matter,  in  many  cases  this  time 
is  likely  to  be  mid-afternoon,  when  the 
paying  bank  closes  its  lobby. 

Although  the  Uniform  Commercial 
Code  ("UCC").  as  currently  adopted  by 
the  states,  also  provides  for  deferred 
posting  of  checks,  the  time  by  which 
settlement  must  be  made  by  paying 
banks  under  the  UCC  differs  from  the 
time  for  paying  banks  to  settle  for 
checks  presented  to  them  under  the 
provisions  of  Regulation  J.  Section  4-302 
of  the  UCC  provides  that  a  paying  bank 
becomes  accountable  for  a  check  unless 
it  settles  for  or  returns  the  check  before 
midnight  on  the  banking  day  it  receives 
the  check.  USS  \  4-301  provides  that  if  a 
paying  bank  settles  for  a  check  by 
midnight  on  the  banking  day  of  receipt, 
it  may  revoke  that  settlement  if  it 
returns  the  checks  or  sends  notice  in  lieu 
of  return  by  midnight  of  the  banking  day 
following  the  banking  day  of  receipt.* 
Thus,  Regulation  ]  requires  the  paying 
bank  to  settle  for  a  check  presented  by  a 
Reserve  Bank  at  an  earher  time  (the 
close  of  the  paying  bank's  or  the 
Reserve  Bank's  banking  day)  than  does 
the  UCC  (midnight  on  the  banking  day 
of  receipt  •  if  it  wishes  to  retain  the  right 


to  return  the  check  on  the  next  banking 
day.' 

Reserve  Banks  may  enter  into 
agreements  with  paying  banks  to  alter 
this  time  of  payment,  and  the  Board  has 
the  ability  to  make  further  changes 
regarding  the  collection  of  checks  under 
the  authority  of  the  Federal  Reserve  Act 
("FRA").  Section  16(14)  of  the  FRA 
authorizes  the  Board  to  adopt 
regulations  concerning  the  transfer  of 
funds  among  Reserve  Banks  and  to 
require  Reserve  Banks  to  act  as  clearing 
houses  for  other  Reserve  Banks  and  for 
depository  institutions.  Section  13  of  the 
FRA  authorizes  Reserve  Banks  to 
engage  in  check  collection  on  behalf  of 
member  banks  and  non-member 
depository  institutions,  and  section  11 
grants  the  Board  general  supervisory 
and  rule-making  authority  over  Reserve 
Bank  activities. 

Proposed  Regulation  I  Amendment  to 
Implement  Check  Posting  Scheme 

The  Board  is  requesting  comment  on  a 
proposed  amendment  to  Regulation  J 
that  would  revise  §  210.9(a)(2)  to  require 
a  paying  bank  to  settle  for  or  return 
chpcks  presented  by  a  Reserve  Bank  in 
immediately  available  funds  by  the  end 
of  the  clock  hour  after  the  hour  during 
which  presentment  takes  place.'  or  one 
hour  after  the  scheduled  opening  of 
Fedwire.  whichever,  is  later,  or  by  such 
later  time  as  is  provided  in  the  Reserve 
Bank's  operating  circular.  The  proposed 
amendment  provides  that  if  the 
proceeds  of  the  settlement  are  not 
available  within  the  designated  time 
frame,  unless  the  check  is  returned,  the 
paying  bank  would  be  subject  to  any 
applicable  overdraft  charges. 

Under  proposed  J  210.9(a)(1).  as  long 
as  either  the  proceeds  of  the  settlement 
are  available  to  the  Reserve  Bank  by  the 
close  of  Fedwire  on  the  day  the  paying 
bank  received  the  check  or  the  paying 
bank  returns  the  check  before  the  close 
of  its  banking  day.  the  paying  bank 
would  no  be  accountable  fur  the  check 
and  would  be  able  to  exercise  deferred 
posting.  (The  Board  is  also  proposing  a 


•  Sm  alto  li  4-301  and  4-302  of  the  1980  Offioul 
Text  of  th*  UCC  aa  approved  by  the  National 
ConfsraBca  of  Comimaaionart  oo  Unifom  State 
Lawi  and  th«  Aoiancan  Law  loatitula. 

'  Ragulation  |  alao  limila  the  maana  of  aanlcswnt 
that  a  paying  banli  may  uie  lo  meat  tlua  obhgatiofi. 


*  Th«  Board  •  authority  lo  Ml  the  time  and  form 
of  lettlemenl  for  checks  preMnled  by  FederaJ 
Reaerve  Bonk  hai  been  upheld  by  the  courts  on  two 
occasion!  See  Community  Bnnk  v  Federal  Reserve 
Bank  of  Sen  Franciico.  500  F  2d  282  |9th  Cir.  1974). 
and  Independent  Bonks  Association  of  Amencc  v. 
Board  of  Covemora  of  the  Federal  Reserve  System, 
500  P.2d  812  (DC.  Cir  1974) 

'  For  example,  checks  presented  at  12.30  p.m.  e.t. 
muat  bt  settled  for  by  2  p  m.  el.  CeneTiil(y.  paying 
banks  authonxe  Reserve  Banks,  thrmigh  an 
aotocharge  aureemenl.  lo  debtl  their  reserve  or 
clearing  accounts  for  Ihe  amount  of  checlta 
praaanted.  This  authorization  may  constitute 
selllenwnt  for  the  checks  even  if  the  Reserve  Bank 
does  not  poat  the  charjie  lo  the  paying  bank's 
accoont  nnlii  after  the  lime  at  which  tfaa  settiemmt 
obligation  arises 


technical  revision  to  the  definition  of 
"banking  day"  to  correspond  to  the 
definition  in  UCC  S  4-104(l)(c).)  « 

Under  the  proposal,  if  the  Reserve 
Bank  is  closed  on  the  day  the  paying 
bank  receives  presentment  of  a  check, 
the  paying  bank  will  become  subject  to 
any  applicable  overdraft  charges  unless 
it  either  returns  the  check  by  midnight 
on  the  day  of  presentment  or  settles  for 
the  check  in  immediately  available 
funds  by  one  hour  after  the  scheduled 
opening  of  Fedwire  on  the  Reserve 
Bank's  next  banking  day  or  by  such 
later  time  as  is  provided  in  the  Reserve 
Bank's  operating  circular.  In  addition,  if 
the  Reserve  Bank  is  closed  on  the  day 
the  paying  bank  receives  presentment  of 
a  check,  the  paying  bank  will  become 
accountable  for  the  check  unless  it 
returns  the  check  by  midnight  or  settles 
for  the  check  in  immediately  available 
funds  by  the  close  of  Fedwire  on  the 
Reserve  Bank's  next  banking  day. 

If  the  paying  bank  voluntarily  closes, 
either  for  the  entire  day  or  before  it 
receives  its  check  presentment  from  the 
Reserve  Bank,  on  a  day  the  Reserve 
Bank  is  open,  the  paying  bank  must 
either  (1)  return  or  settle  for  checks 
presented  by  the  end  of  the  next  clock 
hour  after  the  hour  during  which  the 
checks  would  ordinarily  be  received  by 
the  paying  bank,  or  one  hour  after  the 
scheduled  opening  of  Fedwire, 
whichever  is  later,  or  by  such  later  time 
as  is  provided  in  the  Reserve  Bank's 
operating  circular,  or  (2)  settle  by  one 
hour  after  the  scheduled  opening  of 
Fedwire  on  the  next  day  on  which  both 
the  paying  bank  and  the  Reserve  Bank 
are  open,  or  by  such  later  time  as  is 
provided  in  the  Reserve  Bank's 
operating  circular,  and  compensate  the 
Reserve  Bank  for  the  float.  Failure  to 
settle  by  these  times  could  result  in  the 
imposition  of  overdraft  charges.* 


•  The  citation  !o  the  1990  Official  Text  is  5  4- 
104(a)|3). 

•  The  Boards  proposed  policy  for  instilutioni 
without  dibcounl  window  access,  specifically 
hankert'  banks  thnl  do  not  hold  resen'es.  Edge 
corporations,  and  insfitutions  with  imposed  zero 
cap*,  would  provide  that  iheae  institutions  mny  not 
incur  overtirails.  Under  the  proposal,  issued  (or 
comment  in  May  1990,  in  the  event  one  of  these 
institutions  incurred  an  overdraft,  the  Reserve  Bank 
would  charge  it  an  amount  equal  to  the  ovemisht 
overdraft  penalty  fee  (currently  the  federal  funds 
rate  plus  2  percent)  levied  against  the  maximum 
daylight  overdraft  level.  In  the  event  the  ovenuafi  ,8 
not  fully  repaid  by  Ihe  end  of  Ihe  day,  the  Bo><rd 
proposed  that  Ihe  institution  would  be  charjed  en 
additional  amount  equal  lo  the  overnight  overdraft 
penalty  fee  and  would  be  required  to  hold  excess 
balances  m  its  reserve/clearing  account  on 
subsequent  days  to  make  up  for  the  shortfall  If  the 
May  1990  propoaal's  overtlraft  proviaioDS  are 
adopted  by  the  Board,  certain  bankers'  banka.  Edge 
corporations,  and  impoaed-Mro-cap  inatitutiona 

Continued 
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GeneraUy,  all  cbedts  now  presented 
by  the  Federal  Reserve  for  same-day 
settlement  are  received  by  the  paying 
bank  by  2  {ua.  local  time.  Although  the 
UCC  aad  Regulation  ]  geaerally  provide 
an  opportunity  for  the  paying  bank  to 
exainiAe  the  checks  to  decide  whether  to 
settle  for  or  return  them  by  the  close  of 
business,  this  date  period  permits  only 
limited  verification  of  cash  letters.  For 
example,  a  paying  bank  could  verify 
that  a  cash  letter  had  been  received,  but 
could  not  examine  individual  checks 
prior  to  settling  for  the  cash  letter.  This 
limited  verification,  however,  is 
consistent  with  the  theory  and  practice 
of  deferred  posting  of  checks  under  the 
UCC.  Paying  banks  generally  do  not 
examine  checks  individually  until  after 
the  close  of  business  on  the  day  of 
presentment  or  during  the  following  day. 
Under  the  proposed  Regulation  J 
amendment  paying  banks  will  continue 
to  have  at  least  one  hour  to  verify  the 
receipt  of  a  cash  letter  before  settling  for 
it  or  to  retuin  the  cash  letter  and  avoid 
having  to  settle  for  it. 

In  addition,  earlier  debiting  of  reserve 
and  clearing  accounts  for  presented 
checks  will  benefit  collecting  banks  and 
their  customers  by  enabling  the  Federal 
Reserve  to  credit  their  accounts  for 
checks  eariier  in  the  day  without 
incurring  intraday  float.  This  earlier 
availabihty  wiU  facilitate  the  prompt 
investment  of  check  deposits,  as 
suggested  by  the  commentert  to  the 
Board's  June  1969  proposal  and  is 
consistent  with  the  purposes  of  the 
Expedited  Funds  Availability  Act 

Section  609(b)(1)  of  the  Expedited 
Funds  Availability  Act  provides  that  the 
Board  shall  consider  requiring  by 
regulation  that  bar^  be  charged  based 
upon  notification  that  a  check  or  similar 
instrument  will  be  presented  for 
payment.  The  Board  may  consider  this 
option  in  the  future  but  believes  that,  at 
this  time,  it  is  appropriate  to  require 
settlement  only  after  physical 
presentment. 

Proposed  Ajaendmeot  to  Subpart  B  of 
Regidation  |lo  Inoplement  Pricing 

In  order  to  accommodate  the 
possibility  of  pricing  of  overdrafts,  the 
Board  is  also  pressing  an  amendment 
to  subpart  B  of  Regulation  J,  Wire 
Transfers  of  Funds,  Under  the  proposed 
amendment,  an  account  at  a  Federal 
Reserve  Bank  would  be  subject 
explicitly  to  any  applicable  overdraft 
charges  resulting  from  fimds  transfers. 


Initial  Wuirilery  fftexiUBly  Anatysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C  801 -«12)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  Two  of  the  requirements  of 
an  initial  regulatory  flexibility  analysis 
(5  U.S.C.  603(b)),  a  description  of  (he 
reasons  why  action  by  the  agency  is 
being  considered  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule,  are  contained  in  the 
supplementary  material  above.  The 
proposed  rules  reqtiire  no  additioital 
reporting  or  recordkeeping 
requirements,  nor  are  there  any  other 
relevant  federal  rules  that  dupKcate. 
overlap,  or  conflict  with  the  proposed 
rule. 

Anoflier  requwetnent  for  Ae  initial 
regulatory  flexibility  analysis  n  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply. 
The  proposal  will  apply  to  all  banks  that 
receive  presentment  of  checks  from 
Federal  Reserve  Banks,  regardless  of 
size.  Should  the  Board  implement 
pricing  of  daylight  overdrafts  and  allow 
a  percent-of-capital  deductible,  the 
small  overdrafts  incurred  by  many  small 
banks  vrauld  be  covered  by  the 
deductible  and  exempt  from  pricing. 
Thus,  the  Board  does  not  believe  that 
small  banks  that  incur  small  overdrafts 
would  bear  a  significant  burden  nnder 
the  proposed  amendments  to  Regulation 
I- 
Competitive  Impact  Analysis 

The  Board  recently  formalized  tta 
procedures  for  assessing  the  competitive 
impact  of  changes  that  have  a 
substantial  effect  on  payments  system 
participants. *°  Under  these  jB-ocedures, 
the  Board  will  assess  whether  the 
proposed  change  would  have  a  direct 
and  material  adverse  effetrt  on  the 
ability  of  other  service  providers  to 
compete  effectivdy  with  the  Federal 
Reserve  in  providing  similar  services 
due  to  differing  l^al  powers  or 
constraints  or  doe  to  a  dominant  market 
position  of  the  Federal  Reserve  deriving 
from  such  legal  differences. 

The  Board  believes  that  when 
considered  alone,  the  proposed 
amendment  to  Regulation  J  may  have  a 
direct  and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Reserve 
Banks'  payment  services.  The  proposed 
amendment  will  enable  Reserve  Banks 
to  obtain  settlement  in  immediately 


would  be  expected  to  pre-fund  all  Bccount  debits  for 
presented  checks.  If  a  debit  for  cbecks  created  an 
overdraft  for  one  of  these  institutions  the  institution 
would  be  chsT^ed  whatever  penalty  fee  the  Board 
ultimately  adopts. 


'"These  proceduret  are  described  in  the  Board's 
policy  atatcnsot  The  Federal  Reserve  m  iIm 
Paymcnta  SyatesL'  whidi  was  revised  m  March 
1990.  (55  FR  11648.  March  29, 1990) 


available  funds  for  checks  presented  to 
paying  banks  as  early  as  one  hour  af^er 
presentment,  bi  tarn,  Reserve  Bar^s 
would  be  able  to  give  credit  for  chedcs 
they  ooHect  eariier  in  the  day  without 
incurring  intraday  float.  Private-sector 
collectirtg  banks  ordinarfly  can  not 
obtain  settlement  within  a  comparable 
time  or  in  a  comparable  form  ■witbouf 
eirtering  into  an  agreement  with  the 
paying  bank  or  payittg  presentment  fees 
or  bo^. 

The  Board  believes,  however,  that 
when  the  proposed  Regulation  J 
amendment  is  considered  ■within  the 
context  of  the  proposed  payments 
system  risk  reduction  program 
modifications  (see  Docket  No  R-0721. 
elsewhere  in  today's  Federal  Register) 
and  the  Board's  anticipated  proposal 
regarding  same-day  settlement  for 
private-sector  collectingtianks,  the 
benefits  of  the  Regulation  J  amendment 
in  facilitating  the  payments  system  risk 
reduction  profram  md  enabiing  Reserve 
Banks  to  accelerate  availability  of  check 
deposits  outweigh  the  adverse  effects. 
Many  of  the  advance  effects  on  the 
Federal  Reserve's  competitors  in  the 
check  coTlectJon  system  would  be 
mitigated  by  the  benefits  of  the 
proposed  overdraft  measurement 
scheme.  For  example,  uuier  the 
proptosed  overdraft  measurement 
scheme,  depository  institutions 
participating  in  private  clearinghouses 
would  be  able  to  establish  the  time  at 
which  net  settlement  entries  for  the 
checks  exchanged  among  participants 
would  be  posted  to  reserve  and  clearing 
accounts.  Thua.  the  participants  would 
be  able  to  cootrol  the  time  at  which 
credits  and  debits  would  be  posted  to 
their  accounts.  Correspondent  banks 
that  clear  checks  on  behalf  of 
respondents  would  be  able  to  make 
payments  to  their  respondents  for  any 
checks  collected  through  the  Federal 
Reserve  on  the  settlement  day  without 
incurring  daylight  overdrafts,  provided 
tliat  the  timing  of  payments  to 
responents  followed  the  receipt  of  credit 
from  the  Federal  Reserve, 

The  Board  expects  to  request 
comment  in  the  near  future  on  a  same- 
day  settlement  proposal  that  would 
grant  private  collecting  banks  rights  to 
receive  settlement  from  paying  banks 
that  would  be  closer  to  the  rights  the 
Reserve  Banks  have  under  Regulation  J. 
The  same-day  settlement  proposal 
would  further  mitigate  any  adverse 
competitive  effects  caused  by  the 
proposed  Rejtrulation  }  amendment. 

The  Board's  goal  of  achieving 
accurate  measurement  of  daylight 
overdrafts  without  incurring  intraday 
float  could  be  met  by  posting  credits  and 
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debits  for  checks  presented  by  Reserve 
Banks  after  the  close  of  business,  as 
originally  proposed  in  June  1989.  The 
Board's  June  1989  proposal  for  overdraft 
measurement  would  not  have  required 
an  amendment  to  Regulation  |  and 
therefore  would  not  have  caused  the 
adverse  competitive  effects  described 
above.  Many  of  the  commenters  to  the 
June  1989  proposal,  however,  including 
the  Board's  Large-Dollar  Payments 
System  Advisory  Group,  requested  that 
check  credits  and  debits  be  posted 
earlier  in  the  day  to  allow  intraday  use 
of  funds  by  collecting  banks.  The  Board 
requests  comment,  in  light  of  the  other 
modifications  to  the  payments  system. 
risk  reduction  program  proposed  today 
and  the  anticipated  same-day  settlement 
proposal,  on  whether  the  ability  to  use 
check  credits  during  the  day  outweighs 
the  negative  effects  of  being  charged  for 
checks  intraday  under  the  proposed 
Regulation  ]  amendment. 

Liat  of  Subjects  \a  12  CFR  Part  210 

Banks.  Banking.  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  part  210  is  proposed 
to  be  amended  as  follows: 

PART  210— REGULATION  J 
(COLLECTION  OF  CHECKS  AND 
OTHER  ITEMS  BY  FEDERAL  RESERVE 
BANKS  AND  FUNDS  TRANSFERS 
THROUGH  FEDWIRE) 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  Federal  Reserve  Act.  sec.  13  (12 
U.S.C.  342),  §ec.  11  (i)  and  (j)  (12  U  S  C.  248  (i) 
and  (j)),  »ec.  16  (12  U.S.C.  248(o)  and  360),  and 
sec.  19(0  (12  U.S.C.  464);  and  the  Expedited 
Fund*  Availability  Act  (12  U.S.C.  4001  et  seq.) 

2.  Section  210.2  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (n)  to  read  as  follows: 

i  2 10 J    Oeflnltlons. 

•  •         •         •         • 

(d)  "Banking  day"  means  the  part  of  a 
day  on  which  a  bank  is  open  to  the 
public  for  carrying  on  substantially  all  of 

its  banking  functions. 

•  t        •        *        • 

(n)  "Fedwire"  has  the  same  meaning 
as  that  set  forth  in  §  229.26(e)  of  this 

part. 

•  *        •        •        • 

3.  Section  210.9  is  amended  by 
revising  paragraph  [a]  to  read  as 
follows: 

{  210.9    S«ttl«n)«nt  and  Payment. 

(a)  Cash  items.  (1)  A  paying  bank 
becomes  accountable  for  the  amount  of 
a  cash  item  received  directly  or 
indirectly  from  a  Reserve  Bank  as  of  the 


close  of  the  paying  bank's  banking  day 
on  which  it  receives  '  the  cash  item  if  it 
retains  the  cash  item  after  the  close  of 
that  banking  day,  unless  it  settles  for  the 
cash  item  by: 

(i)  Debit  to  an  account  on  the  Reserve 
Bank's,  books; 

(ii)  Cash:  or 

(iii)  In  the  discretion  of  the  Reserve 
Bank,  any  other  form  of  settlement; 
so  that  the  proceeds  of  the  settlement 
are  available  to  the  Reserve  Bank  by  the 
close  of  Fedwire  on  the  day  the  paying 
bank  receives  the  item. 

(2)  A  paying  bank  shall  settle  with  a 
Reserve  Bank  for  the  amount  of  a  cash 
item  received  directly  or  indirectly  from 
the  Reserve  Bank  so  that  the  proceeds  of 
the  settlement  are  available  to  the 
Reserve  Bank  by  the  end  of  the  next 
clock  hour  after  the  hour  during  which 
the  paying  bank  receives  the  cash  item, 
or  one  hour  after  the  scheduled  opening 
of  Fedwire,  whichever  is  later,  or  by 
such  later  time  as  is  provided  in  the 
Reserve  Bank's  operating  circular, 
unless  the  paying  bank  returns  the  cash 
item  prior  to  the  time  for  settlement 
specified  by  this  paragraph  (a)(2).  If  the 
item  is  not  returned  and  the  proceeds  of 
any  settlement  are  not  available  to  the 
Reserve  Bank  as  required  by  this 
paragraph  (a)(2),  the  paying  bank  will  be 
subject  to  any  applicable  overdraft 
charges. 

(3)(i)  If  a  paying  bank  receives  a  cash 
item  directly  or  indirectly  from  a 
Reserve  Bank  on  a  banking  day  that  is 
not  a  banking  day  for  the  Reserve  Bank: 

(A)  The  paying  bank  will  be  subject  to 
any  applicable  overdraft  charges  unless 
it  returns  the  cash  item  by  midnight  of 
the  banking  day  of  receipt,  or  settles  for 
the  cash  item  so  that  the  proceeds  of  the 
settlement  are  available  to  the  Reserve 
Bank  by  one  hour  after  the  scheduled 
opening  of  Fedwire  on  the  Reserve 
Bank's  next  banking  day.  or  by  such 
later  time  as  is  provided  in  the  Reserve 
Bank's  operating  circular  and 

(B)  The  paying  bank  becomes 
accountable  for  the  cash  item  unles  it 
returns  the  item  by  midnight  of  the 
banking  day  of  receipt,  or  settles  for  the 
cash  Item  so  that  the  proceeds  of  the 
settlement  are  available  to  the  Reserve 
Bank  by  the  close  of  Fedwire  on  the 
Reserve  Bank's  next  banking  day. 

(ii)  If  a  paying  bank  closes  voluntarily 
on  a  day  that  is  a  banking  day  for  a 
Reserve  Bank,  and  the  Reserve  Bank 
makes  a  cash  item  available  to  the 


*  A  paying  bank  l«  deemed  to  receive  a  cash  item 
on  it»  next  bankmg  day  if  it  rcceivei  the  item: 

(1)  On  a  day  other  than  a  banking  day  for  it;  or 

(2)  On  a  banking  day  for  it.  but  after  a  "cut-off 
hour"  established  by  it  in  accordance  with  stale 
law 


paying  bank  on  that  day.  the  paying 
bank  will  be  subject  to  any  applicable 
overdraft  fees,  unless  it: 

(A)  Settles  for  the  cash  item,  so  that 
the  proceeds  of  the  settlement  are 
available  to  the  Reserve  Bank  by  the 
end  of  the  next  clock  hour  after  the  houi 
during  which  the  paying  bank  ordinarily 
would  have  received  the  items,  or  one 
hour  after  the  scheduled  opening  of 
Fedwire,  whichever  is  later,  or  by  such 
later  time  as  is  provided  in  the  Reserve 
Bank's  operating  circular; 

(B)  Settles  for  the  cash  item  on  the 
next  day  that  is  a  banking  day  for  both 
the  paying  bank  and  the  Reserve  Bank, 
so  that  the  proceeds  of  the  settlement 
are  available  to  the  Reserve  Bank  by 
one  hour  after  the  scheduled  opening  of 
Fedwire  on  that  day,  or  by  such  later 
time  as  is  provided  in  the  Reserve 
Bank's  operating  circular,  and 
compensates  the  Reserve  Bank  for  the 
value  of  the  float  associated  with  the 
items  in  accordance  with  procedu.'^es 
provided  in  the  Reserve  Bank's 
operating  circular;  or 

(C)  Returns  the  cash  item  by  the  time 
designated  in  paragraph  (a){3)(ii)(A)  of 
this  section. 

If  a  paying  bank  closes  voluntarily  on  a 
day  that  is  a  banking  day  for  a  Reserve 
Bank,  and  the  Reserve  Bank  makes  a 
cash  item  available  to  the  paying  bank 
on  that  day,  the  paying  bank  is  not 
considered  to  have  received  the  item 
until  its  next  banking  day. 

•  *        •        *        • 

3,  Section  210.28  is  amended  by 
adding  a  new  paragraph  (b)(5)  to  read  as 
follows: 

§  210.28    Agreement  of  aender. 

•  «        «        *        • 

(b)  •  •  • 

(5)  If  a  sender,  other  than  a 
government  sender  described  in 
§  210.25(d)  of  this  subpart,  incurs  an 
overdraft  in  its  account  as  a  result  of  a 
debit  to  the  account  by  a  Federal 
Reserve  Bank  under  paragraph  (a)  of 
this  section,  the  account  will  be  subject 
to  any  applicable  overdraft  charges, 
regardless  of  whether  the  overdraft  has 
become  due  and  payable.  A  Federal 
Reserve  Bank  may  debit  a  sender's 
account  under  paragraph  (a)  of  this 
section  immediately  on  acceptance  of 
the  payment  order. 

•  •        *        *      ,  « 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  22, 1991. 
WilUam  W,  Wiles, 
Secretary  of  the  Board. 
(FR  Doc.  91-1902  Filed  1-25-91;  8:45  am] 
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DEPAflTMENT  OF  TRAMSPORTATION 

Federal  Aviation  Administratioa 

14  CFR  Part  39 
(Docket  No.  90-AME-161 

Airworthiness  Directives;  Air  Cruisers 
Co.,  TSO-C69  EMCuatioa  Slide 
Systnn,  P/N  Oaia21-101  and  -103 

AQENCr:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Notice  of  proposed  nJemaking 
(NPRM). 

SOMMAinr:  Thre  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD),  that  would  require  certain 
modifications  to  the  Air  Cruisers 
EvacuaHon  SHdes  P/N  D31021-101  and  - 
103.  This  AD  is  prompted  by  two  events 
wherein  slides  did  not  deploy  properly. 
The  propo8«i  AD  is  needed  to  prevent 
the  slides  frtrm  inflating  improperly 
which  could  result  in  hampering  an 
emergency  evacuation  of  the  aircraft. 
DATES:  Comments  must  be  received  on 
or  before  February  25, 1991. 
ADDRESSES:  Conunsits  on  the  proposal 
may  be  mailed  in  duplicte  to  the  FAA. 
New  England  Regioa  Office  of  the 
Assistant  Chief  Counsel  Attn;  Rules 
Docket  No.  90-ANE-26, 12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803.  or  delivered  in 
duplicate  to  room  311  at  the  above 
address. 

Comments  may  be  inspected  at  the 
above  location  in  room  311.  between  the 
hours  of  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  Service  Bulletin  may 
be  obtained  from  Air  Cruisers  Co.,  P.O. 
Box  laa  Belraar,  NJ  07719-0180,  or  may 
be  examined  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington,  Massachusetts  01803- 
5299. 

FOR  FURTHEfl  INFORMATION  CONTACT 
Mr.  C.  Kallis.  Aerospace  Engmeer,  New 
York  Aircraft  Certification  Office, 
Systems  and  Equipment  Branch,  ANE- 
173.  Engine  &  Propeller  Directorate, 
Aircraft  Certification  Ser\-ice,  FAA,  181 
South  Frankhn  Avenue,  room  202, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6427. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 


comowaieatioRS  received  on  or  before 
the  closing  date  for  ooaunentt  will  be 
conaidefled  by  the  FAA  before  any 

actioo  is  taken  on  Ike  proposed  niie.  The 
proposal  contained  in  this  notice  may  be 
changed  in  tight  of  oommenta  received. 
Cooments  Eire  specifically  invited  on 
the  overall  refvlatory.  economic 
envinNtment^  end  energy  aspects  of 
the  proposed  ruie.  AU  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinabon  by 
interested  persons.  A  report 
summanzing  each  FAA-pnbhc  contact, 
concerned  with  the  substance  of  the 
proposed  AD.  will  be  filed  in  the  Riiles 
DockeL 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  sdf-addressed.  stamped 
post  card  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  90-ANE-2a  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

The  FAA  has  determined  that  an 
unsafe  condition  exists  on  airplanes 
equipped  with  Air  Cruisers  Co..  TSO- 
C69  Emergency  Evacuation  Shde 
System.  P/N  D31O21-101  and  -103. 
There  have  been  two  events  wherein 
slides  did  not  deploy  properly. 

Investigation  by  Air  Cruisers  Co., 
disclosed  that  the  causes  of  these 
malfunctions  were  the  failure  to  open 
the  aircraft  door  in  one  single  opening 
movement,  which  resulted  in 
interference  with  the  proper  inflation 
sequence,  and  strong  winds  which 
resulted  in  the  twisting  of  the  slides. 
The  modifications  to  the  slides  are 
necessary  to  make  the  deployment  less 
dependrait  on  aircraft  docTr  evening 
dynamics  and  to  establish  assurance  of 
proper  inflation  for  deployment  erf  the 
slides  in  windy  conditions.  Since  this 
conditior  is  likely  to  exist  or  develop  on 
other  slides  on  thie  same  type  design,  the 
proposed  AD  would  require  that  the  Air 
Cruisers  Evacuation  Slides,  P/N  D31021- 
101  and  103  be  modified  by  eliminating 
and  discarding  the  e)ector-bag.  the 
ejector-bottle,  the  ejector-bottle  cradle, 
the  ejector  release  cable,  the  inflation- 
cable  and  guide-tube,  the  clips  from  the 
decorative  cover  and  pack  board  and 
the  inflation  cMe  guide  at  the  carbon 
dioxide  valve  assembly.  The  AD  would 
further  require  at  the  carbon  dioxide 
valve,  and  clips  at  the  pack -board  and 
decorative  cover,  be  replaced  with 
redesigned  parts. 

Additionally  to  control  the  uiflation 
sequence,  which  will  result  in  assured 
inflation  of  the  shdes.  and  to  improve 
the  stability  of  the  slides  against  wind 
dynamics,  which  vol]  prevent  the  shdes 


from  becoming  entangled  on  the  wtog 
flaip  actostoT.  Hie  foOowng 
moififications  would  be  required: 
addition  of  center  restraint  patches. 
restraint  sheath  asseoibly.  panel  shield, 
stabilizer  pads  and  a  girt-shffener. 

The  regoialians  propoeed  herein 
woidd  not  have  sidntantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goveiuntenL  Therefore, 
in  accordance  with  Executivie  Order 
12812,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessntent. 

The  FAA  has  determined  that  this 
proposed  regHlatJon  involves 
approximately  222  emergency 
evacuation  slides  and  the  approximate 
cost  would  be  $44X)  for  the  matenals  plus 
7  man-hours  at  $40  per  hours,  which 
amounts  to  $880  per  slide/raft  Based  on 
these  fignres  the  approximate  total  cost 
will  be  $150,980. 

Therefore,  I  certify  that  tka  action  (1) 
is  not  a  "major  rule "  under  Executive 
Order  12291:  (2}  is  not  a  'siitnificant 
rule"  under  DOT  Regelatory  Pohcjes 
and  Procedures  (44  FR  11034.  Februarj- 
26. 1979);  and  (31  wiH  not  liave  a 
significant  economic  impact  positive  or 
ne^tive,  on  a  substantiai  naraber  of 
small  entities  aBder  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  a 
draft  evaluation  prepared  for  this  action 
is  contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  h-om  the  Rules 
Docket. 

Ust  of  Subjects  in  M  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  14  CFR  part 
39  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  39— (AMENDED  1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autlwritr  4«  U.S.C.  1354(aj.  1421  and  1423: 
49  U.S  C.  lOeig)  (Rerreed  Pub  L  97-449. 
]an\iaT\'  12. 1983):  and  14  CFR  U.m 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD^ 
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Air  CniiMTt  Co~  Applies  lo  Air  Cruisers  Co. 
TSO-C89  Emergency  Evacuation  Slide 
System,  P/N  D31021-101  and  -103.  Serial 
Numbers  1  through  222.  installed  on.  but 
not  limited  lo  Airbus  Industries  Models 
A300  B2-1C.  A300  B4-2C.  A300  B4-200 
and  A300  B4-600  series  airplanes. 
Compliance  is  required  wilhin  9  months 

after  the  effective  date  of  this  AD.  unless 

already  accomplished. 
To  prevent  the  possibility  of  the  emergency 

evacuation  slides  from  inflating  improperly 

which  could  result  in  hindrance  of  the 

emergency  evacuation  of  the  airplunce. 

accomplish  the  following: 

(a)  Modify  and  reidentify  the  above  Air 
Cruisers  Co.  slides  in  accordance  with  Air 
Cruisers  Co.  Service  Bulletin  (SB)  001-25-«. 
Revision  4,  dated  May  24, 1990.  Paragraph  2. 
Accomplishment  Instructions. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
lo  a  base  where  the  AD  can  be  accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternate  method 
of  compliance  with  the  requirements  of  this 
AD  or  adjustments  to  the  compliance 
(schedule)  times  specified  in  this  AD  may  be 
approved  by  the  Manager  New  York  Aircraft 
Certification  Office,  FAA.  Engine  and 
Propeller  Directorate,  Aircraft  Certficalion 
Ser\ice.  181  South  Franklin  Avenue,  Valley 
Stream.  New  York  11581, 

All  persons  affected  by  this  proposal  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Air 
Cruisers  Co.,  P  O.  Box  180  Balmar,  New 
Jersey  07719-0180.  These  documents  may  be 
examined  at  the  FAA,  New  England  Region. 
Office  of  the  Assistant  Chief  Counsel.  Room 
311. 12  New  England  Executive  Park. 
Burlington  Massachusetts  01803-5299. 

Issued  in  Burlington,  Massachusetts,  on 
January  3, 1991. 
lack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 
.Aircraft  Certification  Senice. 
IFR  Doc.  91-1877  Filed  1-25-91;  8:45  am] 
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14CFRPart39 

[Oockvt  No.  90-NM-274-AO] 

Airworthlnets  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes, 
which  currently  requires  the  installation 
of  protective  sleeves  on  wire  breakouts 
and  oxygen  lines  in  the  upper  deck  left 
sidewall.  This  condition,  if  not 
corrected,  could  result  in  chafing  of 


wires,  which  could  arc  and  possibly 
burn  through  an  adjacent  oxygen  line; 
this  could  create  a  fire  hazard  should 
the  oxygen  line  be  pressurized.  This 
action  would  require  the  addition  of  45 
airplanes  not  listed  in  the  existing  AD. 
This  proposal  is  prompted  by  a  report 
that  several  additional  airplanes  may  be 
affected  by  the  same  unsafe  condition 
that  prompted  the  existing  AD. 
DATES:  Comments  must  be  received  no 
later  than  March  20, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
274-AD.  1601  Lind  Avenue  SW..  Renton. 
Washington  9805S-«)56.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P  O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Herron,  Seattle  Aircraft 
Certification  Office.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  227-2672.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 


must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-274-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  September  20. 1989.  the  FAA 
issued  AD-89-21-07,  Amendment  39- 
6343  (54  FR  40635.  October  3. 1989),  to 
require  the  installation  of  protective 
sleeves  on  wire  breakouts  and  oxygen 
lines  in  the  upper  deck  left  sidewall  of 
certain  Boeing  Model  747  series 
airplanes.  That  action  was  prompted  by 
inspections  of  several  airplanes  that 
revealed  certain  wire  bundles  could 
contact  oxygen  lines  at  six  locations. 
This  condition,  if  not  corrected,  could 
result  in  chafing  of  the  wires,  which 
could  arc  and  possibly  bum  through  an 
adjacent  oxygen  line;  this  could  create  a 
fire  hazard  should  the  oxygen  line  be 
pressurized. 

Since  issuance  of  that  AD,  the 
manufacturer  has  advised  the  FAA  that 
45  other  airplanes  have  been  identified 
which  could  have  this  problem  and  were 
not  listed  in  the  original  AD. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-35-2059, 
Revision  2,  dated  March  2. 1990.  which 
describes  the  installation  of  protective 
sleeves  on  wire  breakouts  and  oxygen 
lines  at  six  locations  on  the  upper  deck 
left  sidewall.  This  revision  of  the  service 
bulletin  lists  additional  affected 
airplanes  in  its  effectivity. 

Since  this  condition  is  likely  to  exist 
or  develop  or  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  89-21-07, 
Amendment  3^-6343,  with  a  new 
airworthiness  directive  that  would 
require  modification  of  an  additional  45 
airplanes  not  listed  in  the  original  AD,  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  127  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  7  airplanes  of  U.S. 
registry  were  affected  by  AD  89-21-07. 
No  additional  U.S.-registered  airplanes 
are  affected  by  this  amendment. 
However,  should  an  effected  airplane  be 
imported  and  placed  on  the  U.S.  register 
in  the  future,  approximately  6  manhours 
would  be  necessary  to  accomplish  the 
required  actions,  and  the  average  labor 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  an  affected  U.S.  operator  is 
estimated  to  be  $240  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  Februarj' 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-{ AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbority:  49  U.S.C.  1354(a],  1421  and  1423: 
49  use.  106(g)  (Revised  Pub.  L  97-449. 
janaury  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-6343  (54  FR 
40635.  October  3. 1989).  AD  89-21-07, 
with  the  following  new  airworthiness 
directive; 

Boeing:  Applies  to  Model  747  series  airplanes 
listed  in  Boeing  Service  Bulletin  747-3^ 
2059,  Revision  2.  dated  March  22. 1990. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  chafing  of  wire  bundles, 
subsequent  arcing  and  bum-through  of 
adjacent  oxygen  lines,  and  a  resulting 
potential  fire  hazard,  accomplish  the 
following: 

A.  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-35-2059,  dated  August  17, 1989: 
Within  60  days  after  October  16, 1989  (the 
effective  date  of  Amendment  39-6343,  AD  89- 
21-07),  install  protective  sleeves  on  wire 
breakouts  and  oxygen  lines  in  the  upper  deck 
left  sidewall  in  accordance  with  Boeing 
Service  Bulletin  747-3^2059,  dated  August 
11. 1989;  Revision  1,  dated  November  22, 1989; 
or  Revision  2,  dated  March  22. 1990. 


B.  For  airplanes  listed  in  Boeing  Service 
Bulletin  747-3^2059,  Revision  2.  dated  March 
22. 1990,  that  are  not  subject  to  paragraph  A. 
of  this  AD;  w;»hin  60  days  after  the  effective 
date  of  this  AD,  install  protective  sleeves  on 
wire  breakouts  and  oxygen  lines  in  the  upper 
deck  left  sidewall  in  accordance  with  Boeing 
Service  Bulletin  747-35-2059,  Revision  2. 
dated  March  22. 1990. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO.  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documer.ts  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  NOrthwest 
Mountain  Regioa  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton. 
Washington. 

Issued  in  Renton,  Washington,  on  January 
17, 1991. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc.  91-1879  Filed  1-25-91;  8:45  am] 

BILLING  CODE  4t1l>-13-M 


14  CFR  Part  39 

[  Docket  No.  90-NM-26»-AO] 

Alrworttilness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
With  Rolls  Royce  RB21 1-535  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NTRM). _^_^ 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  which  would  require 
inspection  of  the  thrust  control  cables 
and  wire  bundles  in  the  leading  edge  of 
both  wings;  repair,  if  necessary;  and 
relocation  of  the  wire  bundle  clamps 
and  securing  of  the  affected  wire 
bundles.  This  proposal  is  prompted  by 
reports  that  insufficient  clearance  may 
exist  between  the  thrust  control  cable 
assemblies  and  wire  bundles.  This 
condition,  if  not  corrected,  could  result 
in  damage  to  the  thrust  control  cable 
assemblies,  which  may  result  in  a 
sudden  change  in  engine  thrust  and 


possibly  an  uncommanded  restow  of  the 
thrust  reverser  during  a  landing  rollout, 

DATES:  Comments  must  be  received  no 
later  than  March  19. 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention; 
Airworthiness  Rules  Docket  No.  90-NM- 
269-AD,  1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P,0.  Box  3707.  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  G.  Michael  Collins,  Seattle  Aircraft 
Certification  Office.  Propulsion  Branch, 
ANM-140S;  telephone  (206)  227-2689 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energ>'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9a-NM-26^AD  "  The 
post  card  will  be  date/ time  stamped  and 
returned  to  the  commenter. 
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It  has  b««n  determined,  during  fectory 
assembly,  that  insufficient  clearance 
may  exist  between  the  trust  control 
cable  assemblies  and  the  wire  bundle 
clamp  and  wire  bundles  in  the  leading 
edge  of  both  wings  on  certain  Boeing 
Model  757  series  airplanes.  Interference 
between  the  thrust  control  cable 
assembllea  and  the  wire  bundle  could 
cause  chafing  of  the  thrust  control  cable 
assemblies.  Damage  to  the  thrust  control 
cabi*  assemblies  may  result  in  a  sudden 
change  in  engine  thrust  and  possibly  an 
unconunanded  restow  of  the  thrust 
reverser  during  a  landing  rollout. 

Th«  FAA  reriawed  and  approved 
Boeing  Service  Bulletin  757-76-0006, 
dated  March  22, 1990.  which  describes 
procedures  for  inspection  of  the  thrust 
control  cable,  for  damage,  and 
relocation  of  the  wire  bundle  clamps, 
and  securing  of  the  affected  wire 
bundles  to  prevent  chafing  with  the 
thrust  control  cable  assemblies. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  of  the 
thrust  control  cables  and  wire  bundles 
in  the  leading  edge  of  both  wings  and  if 
evidence  of  chating  exists,  repair  or 
replacemeat  aa  necessary,  ia 
accordance  with  the  service  bulletin 
previously  described.  This  proposed  rule 
would  also  require  relocation  of  the  wire 
bundle  clampa  and  securing  of  the 
ejected  %vire  bundles,  as  described  in 
the  Boeing  Service  Bulletin,  to  prevent 
chafing. 

There  are  approximately  121  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet  It  is 
estimated  that  33  airplanes  of  U.S. 
registry  would  be  afiected  by  this  AD, 
that  it  would  take  approximately  6 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $7,920. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "maior  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 


rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  SubiacU  in  U  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  L'.S.C.  lOe(g)  (Reviged  Pub.  L  97-449, 
January  IZ  1983):  and  14  CFR  11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Bo«iog:  Applies  to  Model  757  series 

airplanes,  equipped  with  Rolls  Royce 
RB211-535  engirrer  as  listed  in  Boeing 
Service  Bulletin  757-76-0008.  dated 
March  22.  ISOa  certificated  in  any 
category.  Compliance  is  required  within 
the  next  3.000  hours  lime-in-»«rvlc8  after 
the  effective  date  of  this  AD,  unless 
previously  Hccoraplished. 
To  prevent  chafing  of  the  thrust  control 
cable  assemblies,  wire  bundle  clamps,  and 
wire  bundles,  accomplish  the  following: 

A.  Accomplish  the  following  In  accordance 
with  Boeing  Service  Bulletin  757-76-0008. 
dated  March  22. 1990: 

1.  Inspect  thrust  control  cable  assemblies 
for  damage,  and  replace  any  damaged  thrust 
control  cable  assemblies  prior  further  flight' 

2.  Inspect  the  wire  bundles  for  evidence  of 
chafing,  and  repair  any  chafed  wire  bundles 
prior  to  further  flight;  and 

3.  Modify  the  «wtre  bundles. 

B.  An  alternate  means  of  compliance  or 
adjuatment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA.  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Seattle  ACO,  and  a 
copy  sent  to  the  cognizant  FAA  Principal 
Inspector  (PI).  The  PI  will  then  forward 
comments  or  concurrence  to  the  Seattle  ACO. 

C.  Special  flight  permits  may  be  Issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  l>ase  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle.  Washington  B8124.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton. 
Washington. 

Issued  in  Renton.  Washington,  on  January 
16. 1991. 

Danell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  91-1878  Filed  1-25-41;  8.46  am] 
BiujNaeoec  4sie-t9-a 
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[Ooctwt  No.  M>-flM-259>A01 

Airworthiness  Dh-ectlves;  British 
Aerospace  Model  ATP  Series 
Airplane* 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NHtM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  which 
would  require  repetitive  visual 
inspections  to  detect  cracks  in  the 
rudder  lower  hinge  attachment  brackets, 
and  to  check  the  security  of  the 
fasteners  in  this  area,  and  repair,  if 
necessary.  This  proposal  is  prompted  by 
reports  of  cracked  and  loose  or  failed 
fasteners  in  the  rudder  lower  hinge 
lower  attachment  rib  angle  brackets 
attached  to  the  front  spar  of  the  rudder. 
This  condition,  if  not  corrected,  could 
impair  the  operation  of  the  rudder  and 
result  in  reduced  directional  control  of 
the  airplane. 

DATts:  Comments  must  be  received  no 
later  than  March  19, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
259-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins.  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  227- 
2148.  Mailing  address:  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
SUPPUMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatorj',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  ths 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-259-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  ATP  series  airplanes.  There  have 
been  reports  of  cracks  and  loose  or 
failed  fasteners  in  the  rudder  lower 
hinge  lower  attachment  rib  angle 
brackets  attached  to  the  rudder  front 
spai.  This  condition,  if  not  corrected, 
could  impair  the  operation  of  the  rudder 
and  result  in  reduced  directional  control 
of  the  airplane. 

British  Aerospace  has  issued  Service 
Bulletin  ATP-55-3,  Revision  4,  dated 
June  28, 1990,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  cracks  in  the 
rudder  lower  hinge  attachment  brackets, 
and  to  check  the  security  of  the 


fasteners  in  this  area,  and  repair,  if 
necessary.  The  United  Kingdom  CAA 
has  classified  this  service  bulletin  as 
mandatory. 

British  Aerospace  has  also  issued 
Service  Bulletin  ATP-55-5,  dated 
November  30, 1990,  which  describes 
procedures  for  the  installation  of 
Modification  10170A,  which  includes 
strengthening  the  rudder  lower  hinge 
ribs  at  Stations  29.582,  27.582,  and  24.82. 
Accomplishment  of  this  modification 
would  eliminate  the  need  for  the 
repetitive  inspections  recommended  by 
Service  Bulletin  ATP-55-3.  The  United 
Kingdom  CAA  has  not  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  require  repetitive  visual 
inspections  to  detect  cracks  in  rudder 
lower  hinge  attachment  brackets,  and  to 
check  the  security  of  the  fasteners  in 
this  area,  and  repair,  if  necessary,  in 
accordance  with  Service  Bulletin  ATP- 
55-3.  previously  described.  The  proposal 
would  also  provide  for  optional 
terminating  action  for  these  repetitive 
inspections  as  the  installation  of 
Modification  101 70A,  as  described  in 
Service  Bulletin  ATP-55-5. 

It  is  estimated  that  4  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  one 
manhour  per  airplane  to  accompHsh  the 
required  actions,  and  that  the  average 
labor  cost  would  be  S40  per  manhour. 
Based  on  these  figu.'es.  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $160. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenrment.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  deterrjiined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291,  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will  not 
have  a  sufficient  economic  impact. 


positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— I  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  L'.S  C  1354(a).  1421  and  1423: 
49  use.  106(g]  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  all  Mode!  ATP 
series  airplanes  which  have  not  installed 
Modification  101 70A  (described  in  British 
Aerospace  Service  Bulletin  ATP-55-5). 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  reduced  directional  control  of 

the  airplane  due  to  impairment  of  the 

operation  of  the  rjdder.  accompUsh  the 

following: 

A.  For  airplanes  with  rudders  in  pre- 
Modification  10165A  configuration;  Prior  to 
the  accumulation  of  750  hours  time-in-service, 
or  within  125  hours  time-in-8er\ice  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  and  thereafter  at  intervals  not  to 
exceed  125  hours  time-in-service,  perform  a 
detailed  visual  inspection  of  the  angle 
brackets  attaching  the  hinge  ribs  at  Stations 
27.582  and  Station  29.582  for  cracks,  and  a 
detailed  visual  inspection  of  the  fasteners 
attaching  the  reinforcing  plates  for  security, 
in  accordance  with  paragraph  2.A.  of  British 
Aerospace  Service  Bulletin  ATP  55-3. 
Revision  4.  dated  June  28. 1990. 

1  If  cracking  or  local  distortion  is  found  on 
the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  pnor  to  further 
flight,  remove  the  bolts  and  doubling  plates. 
and  perform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

2.  All  items  found  cracked  and  all  rivets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  prior  to  further  flight, 
in  accordance  with  paragraph  2.C  of  the 
service  bulletin. 

B.  For  airplanes  with  rudders  fitted  with 
Modification  10165A  during  production;  Prior 
to  the  accumulation  of  6.250  hours  time-in- 
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wrvice.  or  within  30  days  after  the  effective 
dale  of  this  AD,  whichever  occurs  later,  and 
thereafter  at  intervala  not  to  exceed  500  hours 
lime-In-service,  perform  a  detailed  visual 
inspection  of  the  angle  brackets  attaching  the 
hinge  ribs  at  Station  27.582  and  Station 
29.562  for  cracks,  and  a  detailed  visual 
inspection  of  the  fastener*  attaching  the 
reinforcing  plates  for  security,  in  accordance 
with  paragraph  2.A.  of  British  Aerospace 
Service  Bulletin  ATP  55-3.  Revision  4.  dated 
June  28,  1990. 

1.  If  cracking  or  local  distortion  is  found  on 
the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  prior  to  further 
flight,  remove  the  bolts  and  doubling  plates, 
and  perform  a  detailed  visual  inspection  in 
accordance  w>th  paragraph  2-B.  of  the  service 
bulletin. 

2.  All  i>f  ms  found  cracked  and  all  rivets 
found  disioi-'ed  or  insecure  must  be  replaced 
with  a  servicchOle  part  prior  to  further  flight 
in  accordance  with  paragraph  2.C  of  the 
service  bulletin. 

C.  For  airplanes  with  rudders  fitted  with 
Modification  10165A  in  accordance  with 
Briti»h  Aerospace  Service  Bulletin  ATP-65-4, 
or  by  previous  repiair  or  replacement  action: 
Prior  to  the  accumulation  of  500  hours  time- 
in-service  following  installation,  or  within  30 
days  after  the  effective  date  of  this  AD. 
whichever  ocoirs  later,  and  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service,  perform  a  detailed  visual  inspection 
of  the  angle  brackets  attaching  the  hmge  ribs 
at  Stations  27.582  and  Station  29.582  for 
cracks,  and  a  detailed  visual  inspection  of  the 
tastenoY  attaching  the  reinforcing  plates  for 
secunty,  in  accordance  with  paragraph  2.A. 
of  Bntiah  Aerospace  Service  Bulletin  ATP  55- 
3,  Revision  4.  dated  June  28, 1990. 

1.  If  cracking  or  local  distortion  is  found  on 
the  angles  or  doubling  plate  flanges  on  the 
front  face  of  the  rudder  spar,  pnor  to  further 
flight,  remove  the  bolts  and  doubling  plates, 
and  fierform  a  detailed  visual  inspection  in 
accordance  with  paragraph  2.B.  of  the  service 
bulletin. 

2.  All  items  found  cracked  and  all  nvets 
found  distorted  or  insecure  must  be  replaced 
with  a  serviceable  part  pnor  to  further  flight 
in  accordance  with  paragraph  2.C.  of  the 
service  bulletin. 

D.  The  installation  of  Modification  10170A, 
which  includes  strengthening  the  rudder 
lower  hinge  nbs  at  Stations  29  5B2,  27  582. 
and  24.82.  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP  55-5,  dated 
November  30, 1990,  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraphs  A.  and  B.  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager.  Standardization 
Branch,  ANM-113,  and  a  copy  sent  to  the 
cognizant  FAA  Principal  Inspector  (PI).  The 
PI  will  then  forward  comments  or 
concurrence  to  the  Manager,  Standardization 
Branch.  ANM-113. 

F.  Special  (light  permits  may  be  issued  in 
accordance  with  FAR  21.187  and  21.190  to 


operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace.  PLC,  Librarian  for  Service 
Bulletins,  P  O  Box  17414,  Dulles  International 
Airport,  Wa.shington,  DC  20041-0414.  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington. 

Issued  in  Renlon.  Washington,  on  January 
16,  1991 

DaireU  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
[VR  Doc.  91-1880  Filed  1-25-91,  845  am] 
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14CFRPart39 

[Docket  Mo.  90-NM-27»-AD1 

AlrwortMncss  Directives;  McDonnell 
DouglM  Model  DC-8F.  DC-e-61F,  -62F, 
-63F.  -7  IF,  -72F,  and  -73F  Series 
Airpianes 

AOENCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

summary:  This  notice  proposes  to  adopt 
a  new  airwoilhiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes,  which 
would  require  inspection  and 
replacement  of  the  cargo  door  latch 
spool  fitting  attach  bolts.  This  proposal 
is  prompted  by  a  report  of  broken  latch 
spool  fitting  attach  bolts  found  on  a 
Model  DC-9  series  freighter  airplane. 
This  condition,  if  not  corrected,  could 
result  in  inadvertent  opening  of  the  main 
cargo  door  in  flight,  and  subsequently 
lead  to  loss  of  pressurizaMon  and 
reduced  controllability  of  the  airplane, 
DATES:  Comments  must  be  received  no 
later  than  March  20, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No,  90-NM- 
279-AD,  1601  Lind  Avenue  S.W., 
Renton,  Washington  98055-4056,  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation.  P.O.  Box  1771,  Long  Beach. 
California  90846-0001,  Attention: 
Business  Unit  Manager,  Technical 
Publications,  Cl-HDR  (,54-60),  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington; 


or  at  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  L,  Cecil,  Aerospace  Engineer,  Los   • 
Angeles  Aircraft  Certification  Office, 
ANM-122L.  FAA,  Northwest  Mountain 
Region,  3229  East  Spring  Street,  Long 
Beach,  California  90eOft-2425;  telephone 
(213)  98a-5322, 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Comments  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  Number  90-NM-279-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  September  6, 1990,  the  FAA  issued 
AD  90-19-13,  Amendment  39-6734  (55 
FR  38051,  September  17, 1990). 
applicable  to  certain  McDonnell  Douglas 
Model  DC-8  series  freighter  airplanes, 
which  requires  a  one-time  torque  test  of 
the  cargo  door  spool  fitting  attach  bolts, 
and  retorquing  or  replacement  of  the 
bolts,  if  necessary.  The  torque  test 
ensures  the  secunty  of  the  latch  spool 
fitting  to  the  door  jamb.  That  action  was 
prompted  by  a  report  of  a  broken  cargo 
door  latch  spool  fitting  attach  bolt  found 
on  a  Model  DC-9  series  freighter 
airplane.  A  torque  test  on  the  remaining 
bolts  on  that  airplane  revealed  that  5  out 
of  28  bolts  were  broken.  Failure  of  the 
bolts  was  attributed  to  stress  corrosion. 
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The  cargo  door  spool  fitting  attach  bolts 
on  the  Model  DC-8  are  essentially  the 
same  as  on  the  Model  DC-9;  thus,  the 
same  potential  for  failure  exists  for  the 
Model  DC-8.  This  condition,  if  not 
corrected,  could  result  in  inadvertent 
opening  of  the  main  cargo  door  in  flight, 
and  subsequently  lead  to  loss  cf 
pressiirization  and  reduced 
controllability  of  the  airplane. 

The  torque  test  required  by  AD  90-19- 
13  ensures  that  flaws  do  not  exceed  a 
specified  size.  However,  the  torque  lest 
will  not  detect  ail  f.aws  that  could  lead 
to  failure;  therefore,  the  FAA  has 
determined  that  additional  action  is 
necessary. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-8  Ser\'ice 
Bulletin  52-82,  Revision  3.  dated 
October  19, 1990,  which  describes 
procedures  for  magnetic  particle 
inspections  of  the  upper  cargo  door  latch 
spool  fitting  attach  bolts,  and 
replacement  of  the  bolts,  as  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  V  ould  require  repetitive  magnetic 
particle  inspections  of  the  cargo  door 
latch  spool  fitting  attach  bolts,  and 
replacement  of  the  bolts,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described.  Additionally,  this 
proposed  rule  would  require  that,  within 
two  years  after  the  effective  date  of  this 
AD,  all  of  the  non-Inconel  bolts  be 
replaced  with  Inconel  bolts;  when 
accomplished,  such  replacement  would 
bs  considered  terminating  action  for  the 
repetitive  inspections  required  by  this 
proposed  rule. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
belter  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
requirement  io  install  Inconel  bolts  is  in 
consonance  with  that  policy  decision. 

There  are  approximately  164 
McDonnell  Douglas  Model  DC-8  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  112 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  13.8  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  The  cost  of 


parts  required  for  terminating  action  is 
estimated  to  be  $4,800  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $599,424. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
13612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  A\'iation 
safety.  Safety. 

The  Pr(^x>ted  AmeDdment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART39— {AMEN0€D1 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(::),  1121  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 19S3):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDonnel  Douglas:  Applies  to  all  McDonnell 

Douglas  Model  DC-«F.  DC-3-61F.  -62F,  - 
63F,  -71F,  -72F,  and  -73F  genes 
airplanes,  certificated  in  any  categorj. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  inadvertent  opening  of  the  main 
cargo  door  in  flight,  a  condition  which  could 
result  in  loss  of  pressurization  and  reduced 
controllability  of  the  airplane,  Bcoomplish  the 
following: 

A.  Within  four  months  after  the  effective 
ddte  of  this  AD,  and  thereafter  at  uitervalt 
not  to  exceed  one  year,  perform  magnetic 


pHiiicie  inspections  on  the  cargo  door  latch 
spool  fitting  attach  bolts,  or  replace  the  non- 
Inconel  (H-11)  cargo  door  latch  spool  fitting 
at'ach  bolts  with  new  bolts,  in  accordance 
with  the  .^complishment  Instructions  for 
Phase  2  of  McDoanell  Douglas  DC-8  Service 
Bulletin  52-82,  Revision  3.  dated  October  19, 
1990  (hereafter  referred  to  as  •'he  Service 
Bulletin"). 

1.  If  a  boll  does  not  pass  the  magnetic 
particle  inspection,  prior  to  further  flight. 
replace  it  with  a  new  boll  and  seal  in 
accordance  with  Fijrure  1  of  the  Service 
Bulletin. 

2.  If  a  bolt  pasae*  the  majjnetic  particle 
inspection,  prior  to  further  flight  reinstall  the 
bolt  and  seal  in  accordance  with  the  Service 
Bulletia 

B.  The  inspections  required  by  parafyaph 
A.  of  this  AD  are  not  required  for  Inconel 
bolts,  part  cnmbers  RA21026-7-23,  77711-7- 
24.  and  3D0O31-7-24. 

C  Within  two  years  after  the  effecUve  dale 
of  this  AD,  replace  noQ-lnconel  (H-11)  bolts 
with  Inconel  bolt*,  part  numbers  RA21026-7- 
23.  77711-7-24,  or  3D0031-7-24.  in  accordance 
with  the  Accomplishment  instructions  for 
Phase  3  of  the  Service  Bulletin.  Installation  of 
Inconel  bolts  constitutes  terminating  action 
for  the  requirements  of  paragraph  A  of  this 
.'SiD 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAB  71  197  and  21  199  to 
operate  airplanes  onpressunzed  to  a  t)a»e  for 
the  accomphshment  of  the  requirements  of 
this  AD. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
prov.des  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Loa 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  t)e  submitted 
directly  to  the  Manager.  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 
Piincipal  Inspector  (PI).  Ttii  PI  will  then 
forward  comments  or  concurrence  to  'he  Los 
Angeles  ACO. 

All  persons  affected  by  this  directive  who 
have  not  already  received  t!  e  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation,  P.O.  Box 
1771,  Long  Beach.  California  90846-0001, 
Attention:  Business  Unit  Manager.  Technical 
Publications,  Cl-HDR  (54-«0).  These 
documents  may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  1601  Lind  Avenue  SW., 
Renton.  Washington:  or  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East  Spnng 
Street.  Long  Beach,  California. 

Issued  in  Renton,  Washington,  on  Januaiy 
17.  1991. 

Darrell  M  Pederson, 
Act:ngMarKiger,  Transport  AirpJane 
Directorate.  Aircraft  Certification  Service. 
\\H  Doc  91-1831  Filed  1-25-91;  8:45  am) 
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14CFRPart39 

(Docket  Na  90-MM-29O-AOI 

AlrworthineM  Directives;  McDonnell 
DouglM  Model  DC-9-15F,  -32F,  -33F, 
-34F,  and  C-9  (Military)  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes,  which 
would  require  inspection  and 
replacement  of  the  cargo  door  latch 
spool  fitting  attach  bolts.  This  proposal 
is  prompted  by  a  report  of  broken  latch 
spool  fitting  attach  bolts  found  on  a 
Model  DC-0  Series  freighter  airplane. 
This  condition,  if  not  corrected,  could 
result  in  inadvertent  opening  of  the  main 
cargo  door  in  flight,  and  subsequently 
lead  to  loss  of  pressurization  and 
reduced  controllability  of  the  airplane. 
DATES:  Comments  must  be  received  no 
later  than  March  20. 1991. 
ADOHESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  90-NM- 
285-AD,  1801  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056.  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P  O.  Box  1771.  Long  Beach,  California 
90846-0001,  Attention.  Business  Unit 
Manager,  Technical  Publications.  Cl- 
HDR  (54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California. 

FOe  FUITTHER  INFORMATION  CONTACT: 
Mr.  Mike  Lee,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
ANM-122L.  FAA.  Northwest  Mountain 
Region.  3229  East  Spring  Street.  Long 
Beach,  California  90806-2425,  telephone 
(213)  988-5325. 

SUPMfMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 


above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  in  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  90-NM-280-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  August  14, 1990,  the  FAA  issued 
AD  90-lft-51-Rl.  Amendment  39-6710 
(55  FR  334701.  August  24,  1990). 
applicable  to  certain  McDonnell  Douglas 
Model  DC-9  series  airplanes,  which 
requires  a  one-time  torque  test  of  the 
cargo  door  latch  spool  fitting  attach 
bolts,  and  retorquing  or  replacement  of 
the  bolts,  if  necessary.  The  torque  test 
ensures  the  security  of  the  latch  spool 
fitting  to  the  door  jamb.  That  action  was 
prompted  by  a  report  of  a  broken  cargo 
door  latch  spool  fitting  attach  bolt  found 
on  a  Model  DC-9  series  freighter 
airplane.  A  torque  test  on  the  remaining 
bolts  on  that  airplane  revealed  that  5  out 
of  28  bolts  were  broken.  Failure  of  the 
bolts  was  attributed  to  stress  corrosion. 
This  condition,  if  not  corrected,  could 
result  in  inadvertent  opening  of  the  main 
cargo  door  in  fiight,  and  subsequently 
lead  to  loss  of  pressurization  and 
reduced  controllability  of  the  airplane. 

The  torque  test  required  by  AD  90-16- 
51  Rl  ensures  that  flaws  do  not  exceed  a 
specified  size.  However,  the  torque  test 
will  not  detect  all  flaws  that  could  lead 
to  failure;  therefore,  the  FAA  has 
determined  that  additional  action  is 
necessary. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A52-174,  dated  August  7. 1990. 
which  describes  procedures  for 
magnetic  particle  inspections  of  the 
upper  cargo  door  latch  spool  fitting 
attach  bolts,  and  replacement  of  the 
bolts,  as  necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 


which  would  require  repetitive  magnetic 
particle  inspections  of  the  cargo  door 
latch  spool  fitting  attach  bolts,  and 
replacement  of  the  bolts,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described.  Additionally,  this 
proposed  rule  would  require  that  within 
two  years  after  the  effective  date  of  the 
AD,  all  of  the  non-Inconel  bolts  be 
replaced  with  Inconel  bolts;  when 
accomplished,  such  replacement  would 
be  considered  terminating  action  for  the 
repetitive  inspections  required  by  this 
proposed  rule. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  numerous 
repetitive  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
special  procedures  and  more  emphasis 
on  design  improvements.  The  proposed 
requirement  to  install  Inconel  bolts  is  in 
consonance  with  that  policy  decision. 

There  are  approximately  95 
McDonnell  Douglas  Model  DC-9  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  83 
airplanes  of  U.S.  registn,'  would  be 
affected  by  this  AD.  that  it  would  take 
approximately  47  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  S40 
per  manhour.  The  cost  of  parts  required 
to  accomplish  the  terminatmg  action  is 
estimated  to  be  Sl.716  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $298,468. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
ceriify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact. 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 


Federal  Register  /  Vol.  56.  No.  18  /  Monday.  January  28,  1991  /  Proposed  Rules 


3059 


criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  nse  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  3»— (AMENDED] 

1.  The  authority  citation  for  jjart  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  13S4(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-44a 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Anwndwl] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Applies  to  all  McDonnell 
Douglas  Model  DC-e-lSF.  -32F.  -33F.  - 
34F.  and  C-9  (Militarj')  series  airplanes, 
certified  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  inadvertent  opening  of  the 
foreward  upper  cargo  door  in  flight,  a 
condition  which  could  result  in  loss  of 
pressurization  and  reduced  controllability  of 
the  airplane,  accomplish  the  following: 

A.  Within  four  months  after  the  effective 
date  of  this  Ad.  and  thereafter  at  intenals 
not  to  exceed  one  year,  perform  magnetic 
particle  inspections  on  the  cargo  door  latch 
spool  fitting  attach  bolts,  or  replace  the  non- 
Inconel  cargo  door  latch  spool  fitting  attach 
bolts  with  new  bolts,  in  accordance  wilhn  the 
Accomplishment  Instructions  for  Phase  2  of 
McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A52-174.  dated  August  7. 1990 
(hereafter  referred  to  as  "the  Service 
Bulletin"). 

1.  If  a  bolt  does  not  pass  the  magnetic 
particle  inspection,  prior  to  further  flight, 
replace  it  with  a  new  bolt  and  seal  in 
accordance  with  the  Service  Bulletin. 

2.  If  a  bolt  passes  the  magnetic  particle 
inapection.  prior  to  further  flight,  reinstall  the 
bolt  and  seal  in  accordance  with  the  Service 
Bulletin. 

B.  The  inspections  required  by  paragraph 
A.  of  this  AD  are  not  required  for  Inconel 
bolts,  part  numbers  RA2l026-7-2a.  77711-7- 
28.  and  3D0031-7-28. 

C  Within  two  years  after  the  effective  date 
of  this  AD.  replace  all  non-Inconel  cargo  door 
latch  spool  fitting  attach  br>lis  with  Inconel 
bolls,  part  numbers  RA21026-7-2a.  77711-7- 
28.  or  3D0031-7-za.  in  accordance  with  the 
Accomplishment  Instruction*  for  Phase  3  of 
the  Service  Bulletin.  Installation  of  Inconel 
bolts  constitutes  terminating  action  for  the 
requirements  of  paragraph  A.  of  this  AD. 


D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  lo 
operate  airplanes  unpressurized  lo  a  biise  for 
the  accomplishment  of  the  requirements  of 
this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
tie  imed  when  approved  by  the  Manager.  Loa 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  lo  the  Manager.  Los  Angeles  ACO. 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

AU  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation.  P.O.  Box 
1771,  Long  Beach,  California  90846-0001, 
Attention:  Business  Unit  Manager.  Technical 
Publicationa,  Cl-HI»  (54-60).  These 
documents  may  be  examined  at  tte  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  1601  Land  Avenue  SW.. 
Renton.  Washington;  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  California. 

Issued  in  Renton.  Washington,  on  January 
17.  1991. 
Darrell  M.  Pe<lerBoa, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  CerLtfication  Sen'ice. 
[FR  Doc.  91-1882  Filed  1-25-91;  8:45  am] 

BIOJMG  CODE  4aiQ-1S-M 


14CFnPart39 

(Docket  No.  91-NM-02-AD1 

Airworthiness  Directhfes;  McDonneH 
Dougtss  Model  DC- 10  Sertes 
Airplanes,  Manufacturer's  Fuselage 
Numbers  1  Through  379 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-10  series  airplanes,  which 
requires  inspection  and  replacement  of 
the  cargo  door  latch  spool  fitting  attach 
bolts.  This  proposal  is  prompted  by  a 
report  of  broken  latch  spool  fitting 
attach  bolts  found  on  a  Model  DC-9 
series  freighter  airplane.  This  condition, 
if  not  corrected,  could  result  in 
inadvertent  opening  of  the  main  cargo 
door  in  flight,  and  subsequently  lead  to 
loss  of  pressurization  and  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  no 
later  than  March  20, 1991. 


ADDRESSES:  Send  comments  on  the 
propos.^l  m  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANTwl-loa.  Attention: 
Airworthiness  Rules  Docket  No  91-NM- 
02-Ad  1601  Lind  Avenue  SW  ,  Renton. 
Washington  96055-4056  The  applicable 
service  information  may  be  obtained 
from  McDonnell  Douglas  Corporation. 
P.O.  Box  1771,  Long  Beach,  California 
90846-0001,  Attention:  Business  L'nit 
Manager.  Technical  Publications,  Cl- 
HDR  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  .Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Rentoa  Washington,  or  the  Los  Angeles 
Aircraft  Certification  Office.  3229  East 
Spring  Street.  Long  Beach.  California. 

FOR  niRTHER  INFORMATION  CONTACr 

Ms.  Dorenda  D.  Baker,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  AN'M-12lL.  FAA. 
Northwest  Mountain  Region.  3229  East 
Spring  Street.  Long  Beach.  California 
90806-2425;  telephone  (213)  988-5231 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket  number 
and  be  submitted  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  m  this  .Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
m  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  v\nshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  .Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-NM-02-AD  "  The 
post  card  will  be  date/time  stamped  ax'.d 
returned  to  the  commenter. 
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On  September  6, 1990,  the  FAA  issued 
AD  90-19-12,  Amendment  39-6735  (55 
FR  38053.  September  17, 1990), 
applicable  to  certain  McDonnell  Douglas 
Model  DC-10  series  airplanes,  which 
requires  a  one-time  torque  test  of  cargo 
door  latch  spool  fitting  attach  bolts,  and 
retorquing  or  replacement  of  the  bolts,  if 
necessary.  That  action  was  prompted  by 
a  report  of  a  broken  cargo  door  latch 
spool  fitting  attach  bolt  found  on  a 
Model  DC-9  series  freighter  airplane. 
Failure  of  the  bolts  was  attributed  to 
stress  corrosion.  The  cargo  door  latch 
spool  fitting  attach  bolts  on  the  Model 
DC-10  are  essentially  the  same  as  on 
the  Model  DC-9:  thus,  the  same 
potential  for  failure  exists  for  the  Model 
DC-10.  This  condition,  if  not  corrected, 
could  result  in  inadvertent  opening  of  a 
cargo  door  in  flight,  and  subsequently 
lead  to  loss  of  pressurization  and 
reduced  controllability  of  the  airplane. 

The  torque  test  required  by  AD  90-19- 
12  ensures  that  flaws  do  not  exceed  a 
specified  sixe.  However,  the  torque  test 
will  not  detect  all  flaws  that  could  lead 
to  failure;  therefore,  the  FAA  has 
determined  that  additional  action  is 
necessary. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A52-212,  Revision  1,  dated 
September  14, 1990,  which  describes 
procedures  for  magnetic  particle  and 
ultrasonic  inspections  of  the  cargo  door 
latch  spool  fitting  attach  bolts,  and 
replacement  of  the  bolts,  as  necessary 
Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  an  initial  magnetic 
particle  inspection  followed  by 
repetitive  magnetic  particle  or  ultrasonic 
inspections  of  the  cargo  door  latch  spool 
fitting  attach  bolts,  and  replacement  of 
the  bolts,  if  necessary,  in  accordance 
with  the  service  bulletin  previously 
described.  Additionally,  this  proposed 
rule  would  require  that  prior  to 
November  1996,  the  H-11  bolts  be 
replaced  with  Inconel  bolts,  which  when 
accomplished,  would  be  considered 
terminating  action  for  the  repetitive 
inspections  required  by  this  proposed 
rule. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  actual  modification 
of  the  airframe  to  remove  the  source  of 
the  problem,  rather  than  by  repetitive 
inspections.  Long  term  inspections  may 
not  be  providing  the  degree  of  safety 
assurance  necessary  for  the  transport 
airplane  fleet.  This  coupled  with  a  better 
understanding  of  human  factors 
associated  with  numerous  repetitive 


inspections,  has  led  the  FAA  to  consider 
placing  less  emphasis  on  special 
procedures  and  more  emphasis  on 
design  improvements.  The  proposed 
requirement  to  install  Inconel  bolts  is  in 
consonance  with  that  policy  decision. 

There  are  approximately  379 
McDonnell  Douglas  Model  DC-10  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  190 
airplanes  of  US  registry  would  be 
affected  by  this  AD,  that  it  wculd  take 
approximately  86  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour  The  cost  of  parts  required 
for  terminating  action  is  estimated  to  be 
$10,682  per  airplane  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$2,683,180. 

The  regulations  proposed  therein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'major  rule"  under  Executive 
Order  12291:  (21  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Admendment 

According,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows; 

PART  39— (AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12,  1983);  and  14  CFR  11  89 


§39.13    (Amended) 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive; 

McDonnell  Oouglai:  Applies  to  all  McDonnell 
DoiiRlas  Model  DC-10  series  airplanes, 
manufacturers  fuselage  numbers  1 
though  379.  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  inadvertent  opening  of  a  cargo 
door  in  flight,  a  condition  which  could  result 
in  loss  of  pressurization  and  reduced 
controllability  of  the  aircraft,  accomplish  the 
following: 

A.  Within  16  months  after  performing  the 
torque  test  required  by  AD  90-19-12. 
Amendment  39-6735,  perform  magnetic 
particle  inspections  on  the  H-11  cargo  door 
latch  spool  fitting  attach  bolts  or  replace  the 
H-ll  cargo  door  latch  spool  fitting  attach 
bolls  with  new  bolts  and  associated 
hardware  in  accordance  with  the 
Accomplishment  Instructions  for  Phase  2  of 
McDonnell  Douglas  DC-10  Alert  Service 
Bulletin  A52-212,  Revision  1.  dated 
September  14. 1990  (hereafter  referred  to  as 
"the  Service  Bulletin"). 

1  If  a  bolt  does  not  pass  the  magnetic 
particle  inspection,  prior  to  further  flight, 
replace  it  with  a  new  bolt  and  seal  in 
accordance  with  Figure  1  of  the  Service 
Bulletin. 

2.  if  a  bolt  passes  the  magnetic  particle 
inspection,  prior  to  further  flight,  reinstall  the 
bolt  and  seal  in  accordance  with  the  Service 
Bulletin. 

B.  Within  16  months  after' the 
accomplishment  of  the  inspections  required 
by  paragraph  A.  of  this  AD.  and  at  intervals 
not  to  exceed  sixteen  months,  replace  the  fi- 
ll cargo  door  latch  spool  fitting  attach  bolts 
with  new  bolts  and  associated  hardware  or 
perform  either  a  magnetic  particle  or 
ultrasonic  inspection  on  the  H-11  cargo  door 
latch  spool  fitting  attach  bolts  in  accordance 
with  the  Accomplishment  Instructions  for 
Phase  2  of  the  Service  Bulletin. 

1  If  a  bolt  does  not  pass  the  magnetic 
particle/ultrasonic  inspection,  prior  to  further 
flight,  replace  it  with  a  new  bolt  and  seal  in 
accordance  with  Figure  1  of  the  Service 
Bulletin, 

2.  If  a  bolt  passes  the  magnetic  particle/ 
ultrasonic  inspection,  prior  to  further  flight, 
reinstall  the  bolt  and  seal  in  accordance  with 
the  Service  Bulletin. 

C.  The  inspections  required  by  paragraphs 
A.  and  B  of  this  AD  are  not  required  for 
Inconel  bolts,  part  numbers  RA21026-7, 
77711-7,  and  3E)0031-7. 

D.  Within  5  years  after  the  effective  date  of 
this  AD.  replace  all  H-11  cargo  door  latch 
spool  fitting  attach  bolts  with  Inconel  bolts, 
part  numbers  RA21026-7,  77711-7,  or  3D0031- 
7  (grip  lengths  as  applicable  per  location  as 
specified  in  Figure  1  sheets  3  and  4  of  the 
Service  Bulletin)  in  accordance  with  the 
Accomplishment  Instructions  for  Phase  J  of 
the  Service  Bulletin.  Installation  of  Inconel 
bolls  constitutes  terminating  action  for  the 
requirements  of  paragraphs  A.  and  B.  of  this 
AD. 
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C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  for 
the  accomplishment  of  the  requirements  of 
this  AD. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA  Transport  Airplane  Directorate. 

Note:  The  request  should  be  submitted 
directly  to  the  Manager,  Los  Angeles  ACO, 
and  a  copy  sent  to  the  cognizant  FAA 
Principal  Inspector  (PI).  The  PI  will  then 
forward  comments  or  concurrence  to  the  Los 
Angeles  ACO. 

Ail  persons  affected  by  this  directive  who 
have  not  already  received  the  apppriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
McDonnell  Douglas  Corporation.  P.O.  Box 
1771,  Long  Beach.  California  90846-0001, 
Attention:  Business  Unit  Manager.  Technical 
Publications,  Cl-HDR  (54-60).  These 
documents  may  be  examined  at  the  FA.A.. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  1601  Lind  Avenue  SW., 
Renton.  Washington  or  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California. 

Issued  in  Renton.  Washington,  on  January 
17. 1991. 
Darrell  M.  Pederson. 

Acting  Mcnager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\'ice. 
[FR  Doc.  91-1883  Filed  1-25-91;  8:45  am] 

BILUNQ  CODE  4910-1}-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  808 

(OocketNo.8SP-0314] 

Exemption  From  Preemption  of  State 
and  Local  Hearing  Aid  Requirements; 
Vermont;  Extension  of  Comment 
Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule;  extension  of 

comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
comment  period  for  the  proposed  rule 
exempting  a  Vermont  statute  concerning 
the  sale  of  hearing  aids  from  Federal 
preemption.  FDA  is  extending  the 
comment  period  for  60  days  to  assure 
adequate  time  for  preparation  of 
comments. 

DATES:  FDA  is  extending  the  comment 
period  until  March  1, 1991. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration,  rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
4874. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  30. 1990  (55 
FR  45615).  FDA  published  a  proposed 
rule  exempting  a  Vermont  statute 
concerning  the  sale  of  hearing  aids  from 
Federal  preemption.  Interested  persons 
were  invited  to  submit  comments  by 
December  31. 1990.  FDA  has  received  a 
request  for  an  exemption  of  the 
comment  period.  The  request  stated  that 
the  major  public  health  considerations 
involved  in  the  proposed  rule 
necessitate  an  additional  period  to 
investigate  the  issues  and  prepare 
thoughtful  comments. 

FDA  is  extending  the  comment  period 
for  60  days  to  assure  adequate  time  for 
preparation  of  comments.  Accordingly. 
FDA  finds  under  section  520(d)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360j(d))  that  there  is  good 
cause  for  such  an  extension.  FDA 
believes  that  an  extension  or  more  than 
60  days  is  unnecessary. 

Interested  persons  may,  on  or  before 
March  1. 1991,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  January  22, 1991. 
Ronald  G.  Chmemore, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  91-1899  Filed  1-25-fll;  8:45  am] 

BILUNQ  CODE  4K0-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(IL-816-89] 

RIN  154&-AN97 

Certificates  of  Compliance  With 
Income  Tax  Laws  by  Departing  Aliens 

AGENCY:  Internal  Revenue  Service, 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations  that 
exempt  certain  alien  students,  industrial 
trainees,  and  exchange  visitors  from  the 
requirement  of  obtaining  a  certificate  of 
compliance  with  income  tax  laws  before 
departing  the  United  States.  This  action 
is  necessary  because  of  changes  to  the 
applicable  tax  law  made  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  In  the  Rules  and 
Regulations  portion  of  this  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
these  matters.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
March  29, 1991. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to;  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station.  Attention; 
CC;CORP;T;R.  (LNTL-816-89)  rm  4429. 
Washington.  DC  20044. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Thomas  L.  Ralph  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224,  Attention;  CC;INTL;Br6 
(INTL-816-89)  (202-377-9059.  not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMA'HON: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register 
implement  section  1001(d)(2)  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988,  Public  Law  100-647. 102 
Stat.  3342,  by  adding  a  new  5 1.6851-2T 
to  26  CFR  part  1.  The  final  regulations 
that  are  proposed  to  be  based  on  the 
temporary  regulations  would  amend  26 
CFR  part  1.  For  the  text  of  the  temporary 
regulations,  see  T.D.  8332,  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatorj'  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553  (b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
chapter  5)  and  the  Regulatory  Flexibility 
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Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulationg.  and  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(0 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  on  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business 

Commeots  and  Request  for  a  Public 
Haaring 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  [preferably  a  signed  original 
and  nine  copies)  to  the  Internal  Revenue 
Service.  In  addition,  the  Internal 
Revenue  Service  is  interested  in 
receiving  written  comments  on  the 
certificatss  of  compliance  with  United 
States  income  tax  laws  program  in 
general.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  will  be  held  upon  written 
request  by  any  person  who  submits 
written  comments  on  these  proposed 
rules.  Notice  of  the  time  and  place  for 
the  hearing  will  be  published  in  the 
Federal  Register  for  public  inspection 
and  copying.  A  public  hearing  will  be 
held  upon  written  request  by  any  person 
who  submits  written  comments  on  these 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Re^ster. 

Drafting  Infonnation 

The  principal  author  of  these 
proposed  regulations  is  Thomas  L.  Ralph 
of  the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations. 

list  of  Subjects  in  26  CFR  1,6851-1 
Through  1.6851-3 

Income  taxes.  Administration  and 
procedure,  Termmation  assessments. 

Proposed  Amendments  to  the 
Regulations 

The  temporary  regulations.  T.D.8332, 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  are  hereby  also  proposed  as 
final  regulations  under  section  6851  of 
the  Internal  Revenue  Code  of  1986. 
Fi«d  T.  Goldberg.  |r.. 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  91-1832  Filed  1-25-91;  8:45  am] 

BtUJMO  COOC  030-01-41 


POSTAL  SERVICE 
39  CFR  Part  111 

Authorized  Independent  Audita 

AOCNCY:  Postal  Service. 
ACTION:  Proposed  rule. 


summary:  The  purpose  of  this  proposal 
is  to  amend  section  425.52  of  the 
Domestic  Mail  Manual  to  require 
publishers  to  notify  original  entry 
postmasters  and  authorized  independent 
audit  bureaus  by  January  31st  of  each 
year  if  they  intend  to  have  an  audit 
bureau  perform  the  required  verification 
for  their  publications.  Also,  section 
425.52  would  be  amended  to  shift  certain 
administrative  functions  concerning 
these  verifications  from  the  Office  of 
Classification  and  Rates  Administration 
to  the  original  entry  postmasters. 
DATES:  Comments  must  be  received  on 
or  before  February  27, 1991. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rates 
Administration,  U.S.  Postal  Service,  475 
L'Enfant  Plaza,  SW.,  Washington.  DC 
20260-5903  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
in  room  8430  at  the  above  address. 
FOR  FURTWER  INFORMATION  CONTACT: 
Martin  L.  Cohen,  (202)  268-5169. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Domestic  Mail  Manual 
section  425.4,  postmasters  of  original 
entry  post  offices  perform  verifications 
of  publications  on  a  periodic  basis  to 
ensure  that  each  publication  remains 
eligible  for  its  second-class 
authorization,  pays  the  proper  amount  of 
postage,  and  complies  with  other 
second-class  requirements.  A  publisher 
may  request  an  authorized  independent 
audit  bureau  to  perform  the  required 
postal  verification.  The  Postal  Service 
generally  accepts  the  findings  of  the 
audit  bureau  and  does  not  verify  the 
circulation  records  of  a  publication  in 
the  year  in  which  such  a  private  audit  is 
performed. 

For  planning  purposes,  and  in  order  to 
ensure  the  most  efficient  use  of  mailing 
requirements  personnel,  it  is  vital  for 
postal  managers  to  know,  as  early  as 
possible,  how  many  verifications  will 
have  to  be  performed  by  postal 
employees.  Current  procedures  do  not 
ensure  that  accurate  and  timely 
information  is  available  to  the  Postal 
Service.  For  instance,  many  publishers 
do  not  notify  the  Postal  Service  or  the 
audit  bureau  of  their  desire  to  have  an 
audit  bureau  perform  the  postal 


verification  until  the  bureau's  personnel 
come  to  the  publication  for  other 
purposes.  Other  publishers  may 
schedule  a  private  audit  bureau  to 
perform  a  postal  verification  and  later 
cancel  the  verification. 

One  purpose  of  this  proposal  is  to 
amend  section  425.52  of  the  Domestic 
Mail  Manual  to  require  publishers  to 
provide  timely  and  accurate  notice  if 
they  intend  to  have  an  authorized 
independent  audit  bureau  perform  the 
verification  for  their  publications.  This 
notice  would  be  given  to  both  the 
original  entry  postmaster  and  the 
independent  audit  bureau  by  January  31 
of  each  year.  If  such  notification  is  not 
made  by  a  publisher,  the  audit  required 
for  that  year  will  be  performed  by  the 
original  entry  postmaster.  Any  postal 
audits  not  scheduled  by  the  end  of 
January  will  not  he  accepted  by  the 
Postal  Service. 

Presently,  audit  bureaus  coordinate 
the  audits  through  the  Office  of 
Classification  and  Rates  Administration 
(OCRA)  in  Postal  Service  headquariers. 
That  Office  advises  postmasters  of  any 
publications  having  original  entry  at 
their  offices  that  will  be  audited  by  an 
independent  audit  bureau.  This 
procedure  has  required  OCRA  to 
perform  many  administrative  functions 
that  could  be  more  efficiently  handled  at 
original  entry  post  offices.  Thus,  it  is 
also  being  proposed  that  section  425.52 
be  amended  to  state  that  the  audit 
bureaus  will  coordinate  their 
verifications  with  the  postmasters  at  the 
post  offices  where  original  second-class 
mail  privileges  have  been  authorized  for 
the  publications. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
of  553  (b).  (c))  regarding  proposed 
rulemaking  by  39  U  S.C.  410(a).  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  incorporated 
by  reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  3«  CFR  Part  111 

Postal  service. 

PART  111-{  AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101. 
401.  403,  404,  3001-3011,  3201-3219.  3403-3406. 
3621.  5001. 

2.  Amend  425.52  of  the  Domestic  Mail 
Manual  to  read  as  follows: 
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PART  425    MAINTENANCE  AND 
VERIFICATION  OF  PUBLISHER 
RECORDS 


425.5    Verification  Procsduies. 


425.52    Requests  for  Audit  Bureau 
Verification.  Publishers  who  desire  to 
have  verifications  performed  by  one  of 
the  authorized  independent  audit 
bureaus  must  make  their  request 
directly  to  the  audit  bureau  by  January 
31  each  year  and  advise  the  original 
entry  postmaster  accordingly.  The  audit 
bureau  will  then  coordinate  the 
verifications  with  the  postmasters  at  the 
post  offices  where  original  second-class 
mail  privileges  have  been  authorized  for 
the  publications.  Postmasters  may  forgo 
verification  of  those  publications  for  the 
year  verified  by  the  audit  bureau.  If  a 
publisher  has  not  advised  the  original 
entry  postmaster  by  January  31  that  an 
independent  audit  bureau  will  perform 
the  verification  that  year,  the  Postal 
Service  will  perform  the  verification  and 
will  not  accept  the  results  of  a 
verification  performed  by  an 
independent  audit  bureau. 

An  appropriate  amendment  to  39  CFR 
part  111.3,  to  reflect  these  changes  will 
be  pubhshed  if  the  proposal  is  adopted. 

Stanley  F.  Mires. 

Assistant  General  Counsel,  Legislative 
Division. 

JFR  Doc  91-1969  Filed  1-25-91;  8:45  am] 

BIUJNG  CODE  7710-12-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-4,  RM-7568] 

Radio  Broadcasting  Services;  Eagle 
Grove,  lA 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Iowa 
Inspirational  Radio  seeking  the 
allotment  of  Channel  264C3  to  Eagle 
Grove,  Iowa,  as  the  community's  first 
local  FM  service.  Channel  264C3  can  be 
allotted  to  Eagle  Grove  in  compliance 


with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
264C3  at  Eagle  Grove  are  North  Latitude 
42-39-54  and  West  Longitude  93-54-18. 

DATES:  Comments  must  be  filed  on  or 
before  March  15, 1991,  and  reply 
comments  on  or  before  April  1, 1991. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  M.  Weitzman,  Esq., 
Kaye,  Scholer,  Fierman,  Hays  & 
Handler,  901-15th  Street,  NW.,  suite 
1100,  Washington,  DC.  20005  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACr. 
Leslie  K.  Shapiro.  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  notice  of 
proposed  rule  making,  MM  Docket  No. 
91-4,  adopted  January  10, 1991,  and 
release  January  22, 1991,  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  (202)  857-3800, 
2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  count  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1,415  and  1.420, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Andrew  ].  Rhodes, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  91-1960  Filed  1-25-91:  8:45  am] 
BtLUNO  COOC  ona-oi-M 


47  CFR  Part  73 

[MM  Docket  No.  91-3,  RM-7S89] 

Radio  Broadcasting  Services; 

Reedsport,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Paul  C. 
Bjomstad  seeking  the  allotment  of 
Channel  258A  to  Reedsport,  Oregon,  as 
the  community's  second  local  FM 
service.  Channel  258A  can  be  allotted  to 
Reedsport  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  258A  at 
Reedsport  are  North  Latitude  43-^2-00 
and  West  Longitude  124-06-12. 

DATES:  Comments  must  be  filed  on  or 
before  March  15, 1991,  and  reply 
comments  on  or  before  April  1, 1991. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\'e  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Margaret  L.  Tobey,  Esq.. 
Sidley  &  Austin.  1722  Eye  Street  NW.. 
Washington,  DC  20006  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPtXMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  .No. 
91-3.  adopted  January  10. 1991,  and 
released  January  22, 1991. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street  NW.,  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fcderdl  CommunicHtions  Commission. 
Andrew  |.  Rhodes. 

Actir.g  Chief.  Allocations  Branch.  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
|FR  Doc.  91-1961  Filed  1-25-91;  845  am] 
•iLUNa  cooc  wia-ei-M 

47  CFR  Pmn  73 

(MM  Docket  No.  S9-496,  RM-69711 

Radio  Broadcasting  Services; 
Georgetown  and  Myrtle  Beach,  SO 

AGENCV:  Federal  Communications 

Commission. 

ACTlO«r.  Proposed  rule;  dismissal  of. 

SUMMARY:  The  Commission,  at  the 
request  of  Coastline  Communications  of 
Carolina.  Inc.,  licensee  of  Station  WBPR. 
Channel  249C2.  Georgetown.  South 
Carolina,  dismisses  a  request  to  reallot 
Channel  249C2  from  Georgetown  to 
Myrtle  Beach.  South  Carolina,  and  to 
modify  the  license  for  Station  WBPR  to 
specify  Myrtle  Beach  as  the  community 
of  license.  With  this  action,  this 
proceeding  is  terminated 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K  Shapiro,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions  Report 
and  Order,  MM  Docket  No.  89-496. 
adopted  January  10, 1991.  and  released 
January  23,  1991.  The  full  text  of  this 
Commission  decision  is  available  for 
mspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commissions  copy  contractcr. 
International  Transcription  Service  (202) 
857-3800.  2100  M  Street,  NW.,  suite  140. 
Washington.  DC  20037, 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
.\ndrew  I.  Rhodes, 

Actitg  Chief,  Allocations  B.-anck  Policy  and 
Rules  Division.  Mass  Media  Bureau. 
[PR  Doc.  91-1962  Filed  1-25-91;  8:45  am) 

BILLING  COOC  (712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehide  Safety 
Standards;  Child  Restraint  Systenis; 
Petition  for  Rulemaking;  Denial 

agency:  National  Highway  TrafHc 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Petition  for  Rulemaking;  denial. 


summary:  The  purpose  of  this  notice  is 
to  announce  the  denial  of  a  rulemaking 
petition  to  amend  Standard  No.  213, 
Child  Restraint  Systems,  to  require  "a 
special  warning  on  each  package 
containing  a  toddler  car  seat  * 
stating  that  these  seats  must  be 
evaluated  for  utilization  in  minivans 
lacking  headrests  or  shoulder 
restraints."  The  seats  the  petition  refers 
to  are  the  booster  child  restraints. 
Because  there  is  no  indication  of  a 
significant  safety  need,  and  because 
labeling  could  result  in  the  installation 
of  child  restraints  in  seating  positions 
which  could  decrease  the  overall  safety 
benefit  associated  with  child  restraints, 
the  petition  is  denied. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Mouchahoir.  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW..  Washington,  DC 
20590.  Telephone:  (202)  366-4919. 
SUPPt^MENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  213, 
Child  Restraint  Systems,  specifies 
performance  and  labeling  requirements 
for  child  restraints  to  reduce  the  number 
of  children  killed  or  injured  in  motor 
vehicle  crashes  and  in  aircraft.  Data  on 
vehicle  crashes  show  that  child 
restraints  are  highly  effective  in 
reducing  a  child's  risk  of  death  or 
serious  injury  in  a  crash. 

On  April  16,  1990,  Ms.  Karen  Legath 
petitioned  this  agency  to  amend 
Standard  No  213  to  require  "a  special 
warning  on  each  package  containing  a 
toddler  car  seat  (picture  enclosed), 
stating  that  these  seats  must  be 
evaluated  for  utilization  in  minivans 
lacking  headrests  or  shoulder 
restraints."  (The  picture  enclosed  by  Ms. 
Legath  is  of  e  device  commonly  referred 
to  as  a  "booster  seat.")  Ms.  Legath  is 
concerned  that  the  use  of  toddler 
booster  seats  in  some  minivans  could 
result  in  "serious  head,  neck,  and  spinal 
cord  injuries,  as  there  is  nothing  to 
support  the  weight  of  their  heads 
moving  forward  and  backward  upon 
impact."  It  appears  that  the  petitioner 
intends  that  the  evaluation  be  done  by 


prospective  purchasers  by  comparing 
the  height  of  their  child  and  the  height  of 
the  seat  back  in  their  vehicle(s). 

Shoulder  Restraints 

With  regard  to  shoulder  restraints. 
Standard  No.  213  requires  that  child 
restraint  systems  meet  snecific 
performance  requiremei.iS  when  only  a 
lap  belt  is  used.  Accident  data  show 
that  child  restraints  meeting  current 
requirements  already  provide  a  high 
level  of  child  protection  without  the  use 
of  shoulder  restraints.  The  agency  is  not 
aware  of  any  data,  nor  does  Ms.  Legath 
refer  to  any  data,  that  would  indicate  a 
safety  benefit  from  requiring  al!  booster 
seat  packages  to  be  labeled  with 
consumer  information  concerning  the 
use  of  lap/shoulder  belts. 

Currently,  Federal  standards  require  a 
statement  in  both  vehicle  owner's 
manuals  (S6(b)  of  Standard  No.  210)  and 
child  restraint  instruction  sheets 
(S5.6.1.1  of  Standard  No.  213)  "that, 
according  to  accident  statistics,  children 
are  safer  when  properly  restrained  in 
the  rear  seating  positions  than  in  the 
front  seating  positions."  Further,  a 
majority  of  vehicles  on  the  read  do  not 
have  shoulder  restraints  in  rear  seating 
positions.  The  agency  is  concerned  that 
the  warning  label  requested  by  Ms. 
Legath  could  result  in  some  parents 
placing  their  child  in  a  booster  seat  in 
the  front  vehicle  seat  with  a  lap/ 
shoulder  belt.  In  this  circumstance,  it  is 
unclear  whether  the  increased  crash  risk 
exposure  of  the  front  seat  position 
would  overcome  any  advantage  offered 
by  the  use  of  the  shoulder  belt.  The 
agency  is  concerned  that,  because  this 
option  could  reduce  the  overall  safety 
benefit  of  child  restraints,  a  greater 
number  of  more  serious  injuries  would 
result  from  the  attempt  to  avoid  a 
relatively  few  potential  whiplash 
injuries,  which  are  rarely  serious  in 
nature  or  life-threatening.  Further,  even 
as  more  rear  outboard  seating  positions 
of  vehicles  on  the  road  have  shoulder 
restraints,  the  safest  position  for  the 
child  restraint  (the  center  rear  position) 
will  not  be  equipped  with  shoulder 
restraints. 

Headrests 

With  regard  to  headrests.  Section 
S5.2.1  of  the  standard  provides  restraint 
against  rearward  motion  of  a  child's 
head  by  establishing  a  minimum  height 
for  the  child  restraint  system  seat  back. 
Ms.  Legath's  petition  is  directed  at  child 
restraints  excluded  from  this 
requirement.  A  manufacturer  can  choose 
to  be  excluded  from  Section  S5.2.1  by 
certifying  that  a  horizontal  plane, 
tangent  to  the  top  of  the  standard  seat 
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assembly,  is  above  a  specified  point  on 
the  dummy's  head  when  the  dummy  is 
positioned  in  the  child  restraint.  This 
provision  of  the  standard  allows  for 
manufacture  and  sale  of  child  restraint 
systems  commonly  referred  to  as 
"booster  seats  ". 

The  agency  recognizes  that  booster 
seats  may  not  provide  head  restraint 
over  the  range  of  crashes  if  a  child's 
head  extends  above  the  vehicle  seat. 
However,  real  world  crash  data  do  not 
indicate  that  this  situation  results  in 
significant  numbers  of  casualties. 
Analysis  of  child  fatalities  when  the 
child  is  in  a  child  seat  indicates  that 
only  14  fatalities  occurred  to  children 
under  6  years  in  rear  impact  crashes  in 
1989.  Of  these,  only  3  fatalities  occurred 
in  light  trucks/vans,  the  vehicles  which 
would  be  affected  by  Ms.  Legath's 
petition.  Although  no  quantitative  data 
are  available,  these  relatively  low 
fatality  totals  suggest  that  the  number  of 
non-fatal  whiplash  type  injuries  would 
also  be  infrequent  In  addition,  these 
casualties  would  not  have  been  reduced 
with  the  requested  amendment. 

The  agency  is  also  concerned  that 
consumer  response  to  labels  informing 
consumers  of  this  potential  problem 
could  reduce  the  overall  benefits  of 
child  restraints.  Consumers  may 
respond  to  the  warning  in  a  number  of 
ways.  First,  they  may  not  purchase  a 
booster  or  toddler  seat  because  of  the 
warning.  Second,  they  may  stop  using 
the  child  restraint  once  a  child  s  bead 
goes  over  the  seatback  Third,  they  may 
place  the  child  restraint  in  the  front  seat, 
as  these  scats  generally  have  a  greater 
seat  back  height.  The  agency  is 
concerned  that,  because  these  consumer 
actions  would  reduce  the  proven 
benefits  of  child  restraints,  a  greater 
number  of  more  serious  injuries  would 
result. 

Conclusion 

There  are  no  data  showing  a 
significant  safety  problem  which  could 
be  reduced  or  avoided  by  the  requested 
labeling.  In  addition,  the  agency  is 
concerned  that  the  requested  labeling 
could  induce  motorists  to  take  actions 
v/hich  would  actually  lower  the  safety 
benefits  of  child  restraints.  This  could 
result  in  an  increase  in  fatalities  and 
injuries  to  children.  Since  child 
restraints  are  already  required  to  be 
labeled  with  a  great  amount  of 
information,  the  agency  believes  that 
any  new  labeling  should  be  justified  by 
a  significant  safety  benefit.  Because 
there  is  no  indication  that  the  requested 
warning  would  result  in  a  significant 
safety  benefit,  the  petition  is  denied. 


Issued  on  |antiary  Ifi,  1991. 
Bairy  Fekka. 

Associate  Admin isiraior  for  Rulemaking- 
[FR  Doc  91-1850  Filed  1-25-91;  8:45  am} 

BILUNQ  CODE  4«10-S>-M 

49  CFR  Part  571 

[Docket  No.  B8-22;  Nottee  021 

Federal  Motor  Vehicle  Safety 
Standards;  Rammabitlty  of  Interior 
Materials;  Termination  o1  Rulemaking 
Proceeding 

AQOICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Termination  of  mlemaking 
proceeding. 

SUMMARY:  The  purpose  of  diis  notice  is 
to  armounce  the  termination  of  a 
rulemaking  proceeding  to  amend 
Standard  No.  302,  Flammability  of 
Interior  Materials,  to;  (1)  Modify  the 
types  of  flammability  tests  used  and 
consider  using  portions  of  the  FAA 
regulations  on  flammability;  (2)  extend 
coverage  to  other  vehicle  classifications: 
and,  (3)  expand  coverage  to  include  the 
engine  compartment  and  other  areas  of 
the  vehicle.  The  agency  sent  a  letter  to 
the  petitioner.  Horkey  A  Associates  Inc.. 
notifying  them  that  the  petition  was 
granted  on  May  4, 1990.  Subsequently, 
the  agency  reviewed  data  on  fire  related 
crashes,  estimated  cost  increases  due  to 
possible  amendments  to  Standard  No. 
302,  and  estimated  potential  benefits 
due  to  increased  flammability 
resistance.  Because  the  agency  has 
determined  that  the  proposed 
amendments  would  significantly 
increase  costs  and  that  those  costs 
would  be  greatly  disproportionate  to  the 
potential  safety  benefits,  this  rulemaking 
action  is  terminated. 
FOR  FURTHER  INFORMATION  COfTTACT. 
Dr.  William  J.J.  Uu.  NRM-12.  Office  of 
Vehicle  Safety  Standards,  National 
Highway  Traffic  Safety  Administration, 
4.30  Seventh  St.,  SW..  Washington.  DC 
20590.  Telephone:  (202)  366^923. 
SUPPLEMENTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No.  302. 
Flammability  of  Interior  Materials. 
specifies  flammability  requirements  for 
materials  used  in  th.  occupant 
compartment  of  motor  vehicles.  The 
standard  is  intended  "to  reduce  the 
deaths  and  injuries  to  motor  vehicle 
occupants  caused  by  vehicle  fires, 
especially  those  originating  in  the 
interior  of  the  vehicle  from  sources  such 
as  matches  or  cigarettes."  49  CFR 
571.302,  paragraph  S2.  The  standard 
seeks  to  allow  the  driver  time  to  stop  the 
vehicle,  and  if  necessary  for  occupants 


to  leave  it.  before  injury  occurs.  The 
standard  applies  to  passenger  cars, 
multipurpose  passenger  vehicles,  trucks, 
and  buses. 

Starjdard  Na  302  has  not  been  revised 
since  it  first  went  into  effect  on 
September  1. 1972.  The  standard's 
current  test  procedure  is  a  horizontal 
bum  test  for  testing  flame  spread 
properties.  The  standard  hmits  the  bum 
rate  to  4  inches  per  mtnafe  for  materials 
used  in  the  occupant  compartment  and 
all  interior  materials  that  are  designed 
to  absorb  impart  energy  in  the  event  of 
a  crash. 

Different  bum  tests  and  hmit  of  bum 
rates  were  considered  durmg  the 
development  of  the  standard.  For 
example,  a  vertical  bum  test  with  a  zero 
bum  rate  (self-extinguishable)  and 
horizontal  bum  tests  with  different  bum 
rates  were  considered.  The  bum  rate 
limit  selected  by  the  agency  was  based 
in  part  on  compromises  berween  the 
goals  of  flame  resistance  and  energy 
absorption  and  between  the  cost  of 
meeting  Standard  No.  302  and  of 
meeting  the  crashworthiness  standards 
that  had  been  issued  for  those  motor 
vehicles  but  which  were  not  yet  in  effect 
at  the  time  Standard  No.  302  was  issued. 
(See.  36  FR  289,  January  8. 1971.) 

On  March  13, 1990.  Edward  J  Horkey. 
on  behalf  of  Horkey  &  Associates  Inc., 
petitioned  NHTSA  to  revise  Standard 
No.  302.  since  the  standard  "is  now 
approximately  eighteen  years  old  and 
much  more  information  is  available 
today  to  cause  an  update."  The  petition 
requested  amendment  of  Standard  .No. 
302  to:  (1)  Modify  the  types  of 
flammabihty  tests  used  and  consider 
using  portions  of  the  FAA  regulation  on 
flammability;  (2)  extend  coverage  to 
other  vehicle  classifications;  and.  (3) 
expand  coverage  to  include  the  engine 
compartment  and  other  areas  of  the 
vehirJe. 

After  a  preliminary  review,  on  May  4, 
1990.  the  agency  notified  Mr.  Horkey 
that  the  petition  was  granted.  The 
agency  believed  that  granting  the 
petition  would  give  .N'HTS,^  the 
opportunity  to  re-examine  Standard  No. 
302,  based  on  the  elapsed  time  since  the 
standard  first  went  into  effect  and  the 
increased  knowledge  on  materials  as 
well  as  advancement  in  flame  retarding 
technologies. 

Modify  Flammabihty  Tests 

The  petition  requested  that  the  agency 
consider  modifying  the  types  of 
flammability  tests  used  and  consider 
using  portions  of  the  FAA  regulations  on 
flammability.  .As  stated  previously,  the 
agency  considered  different  bum  rate 
tests  when  developing  the  standard.  The 
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currently  required  bum  rate  test  was 
based  on  economic  and  technical 
considerations.  Despite  improvements  in 
technology  since  the  standard  was 
developed,  agency  analysis  of  crash 
data  and  the  increases  in  vehicle  costs 
due  to  material  changes  indicated 
minimal  potential  safety  benefits 
compared  to  high  expected  costs. 

The  Fatal  Accident  Reporting  System 
(PARS)  shows  that,  in  1989, 1.613  motor 
vehicle  occupants  suffered  fatal  injuries 
in  vehicles  in  fire  related  accidents.  Of 
these.  969  (60.1%)  were  passenger  car 
occupants.  When  Rre  is  considered  "the 
most  harmful  event"  in  vehicles  m  fire 
related  accidents.  529  occupants 
suffered  fatal  injuries,  and  300  (56.7%) 
were  in  passenger  cars.  (It  should  be 
noted  that  "the  most  harmful  event"  is 
coded  in  PARS  for  each  vehicle,  rather 
than  for  each  occupant.  Thus,  for 
example,  if  there  were  two  fatally- 
injured  occupants  in  one  vehicle,  there 
is  a  possibility  that  one  of  the  occupants 
received  their  fatal  injuries  from  other 
than  the  listed  "most  harmful  event." 
Considering  this  possibility  it  was 
estimated  that  the  range  of  passenger 
car  occupants  that  received  fatal 
injuries  from  fire  was  222  to  450.)  The 
PARS  data  do  not  indicate  the  source  of 
the  fire,  therefore  it  cannot  be 
determined  how  many  occupants  were 
injured  in  fire  related  accidents  of  the 
t>'pe  Standard  No.  302  was  designed  to 
prevent. 

The  increased  costs  due  to  a  possible 
amendment  to  Standard  No.  302  for  the 
inferior  of  passenger  cars  would  be 
dependent  upon  the  selected 
performance  test.  However,  responses 
received  from  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  for 
school  bus  flammability  improvements, 
indicated  that  increases  in  seat 
assembly  costs  for  flame  retardant 
materials  range  from  $15  to  $35  per  seat. 
(53  PR  44627.  November  4. 1988;  docket 
»88-22.)  Using  the  cost  of  two  complete 
seats  and  considering  costs  for 
flammabihty  improvements  for  other 
interior  components  in  a  passenger  car, 


the  agency  estimates  that  the  costs  for 
amending  Standard  No.  302  to  improve 
flammability  performance  in  passenger 
cars  would  be  in  the  range  of  $60  to  $140 
per  vehicle. 

The  agency  has  no  information  on 
which  to  base  an  estimate  of  the 
effectiveness  of  flammability 
improvements  on  fire  fatalities. 
However,  based  on  effectiveness  values 
used  for  other  comparable  safety 
measures,  flammability  improvements 
would  likely  save  no  more  than  5%  to 
15%  of  fire  fatalities.  Based  on  a 
production  of  10  million  passenger  cars 
each  year,  and  on  the  estimated  values 
of  $60  to  $140  per  vehicle,  the  estimated 
annual  fieet  costs  per  year  would  be 
$600  million  to  $1.4  billion. 

Based  upon  the  above  cost  estimates, 
coupled  with  the  minimal  potential 
safety  benefits,  the  agency  does  not 
believe  rulemaking  should  proceed. 

Extend  Coverage  to  Other  Vehicle 
Classifications 

The  petitioner  also  requested 
extending  Standard  No.  302  to  other 
vehicle  classes,  specifically  motor 
homes  and  recreational  vehicles.  Unless 
the  motor  home  or  recreational  vehicle 
is  drawn  by  another  vehicle,  it  is 
classified  as  a  multipurpose  passenger 
vehicle  and  hence  is  already  covered  by 
Standard  No.  302.  Motor  homes  or 
recreational  vehicles  drawn  by  other 
vehicles  are  classified  as  trailers.  While 
trailers  are  not  covered  by  Standard  No. 
302,  many  States  prohibit  passengers 
from  occupying  them  on  the  highway. 
Therefore,  these  vehicles  do  not  appear 
to  have  a  high  potential  for  fire  related 
injuries  of  the  type  Standard  No.  302  is 
designed  to  prevent.  The  agency 
concludes  that  there  is  no  evidence  of  a 
significant  safety  hazard  that  would 
justify  extending  Standard  No.  302  as 
the  petition  requests. 

Expand  Coverage  to  the  Engine 
Compartment 

The  petitioner's  final  request  is  to 
expand  the  standard's  coverage  to 


include  the  engine  compartment  and 
other  areas  of  the  vehicle.  Specifically, 
the  petition  states  that  "(t)he  average 
car  today  has  at  least  thirteen  holes  in 
the  so-called  firewall.  Some  are  closed 
with  rubber  gaskets  or  plastics,  such  as 
heater  frames.  All  of  these  materials 
bum  vigorously  and  do  not  provide  any 
fire  barrier."  While  it  is  possible  that  a 
large  fuel-fed  fire  could  generate  enough 
heat  to  burn  through  the  heater  frame  or 
the  air  conditioner  frame  from  the 
engine  compartment  to  the  occupant 
compartment,  NTlTSA's  Office  of 
Defects  Investigation  does  not  have  any 
complaints  relating  to  this  matter. 

Again,  the  current  standard  is 
designed  for  fires  originating  in  the 
interior  of  the  vehicle  from  sources  such 
as  matches  or  cigarettes.  If  the  standard 
were  expanded  to  include  other  areas  of 
the  vehicle,  it  would  be  necessary  to 
include  fuel-fed  fires  and  to  develop 
new  test  methods.  This  would  likely 
result  in  a  substantial  cost  increase  for 
the  vehicle.  These  costs  would  not  be 
justified  if  the  agency  cannot  show  a 
safety  need  to  extend  Standard  No.  302 
to  other  areas  of  the  vehicle. 

Conclusions 

Agency  analysis  indicates  minimal 
potential  safety  benefits  from  amending 
Standard  No.  302  as  this  petitioner 
requests,  compared  to  high  expected 
costs.  Because  of  the  substantial  costs 
these  amendments  would  impose,  the 
agency  concludes  that  there  is  no 
reasonable  possibility  that  a  rule 
amending  Standard  No.  302  would  be 
issued  at  the  conclusion  of  this 
rulemaking  proceeding.  Therefore,  this 
proceeding  is  terminated. 

Issued  on  January  22. 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-1849  Filed  1-25-91;  8:45  am) 
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DEPARTMENT  Of  AGRICULTURE 

Office  of  the  Secretary 

Renewal  of  Agriculturat  Advisory 
Committees  for  Trade 


action:  Notice. 


Notice  is  hereby  given  that  the 

Secretary  of  Agriculture,  after 
consultation  with  the  United  States 
Trade  Representative,  has  renewed  the 
following  advisory  committees: 
Agricultural  Policy  Advisory  Committee 
for  Trade  and  ten  separate  Agricultural 
Technical  Advisory  Committees  for 
Trade  in:  Cotton,  Dairy  Products,  Pruits 
and  Vegetables,  Grain  and  Peed, 
Livestock  and  Livestock  Products, 
Oilseeds  and  Products,  Poultry  and 
Eggs,  Processed  Foods.  Sweeteners,  and 
Tobacco. 

The  purpose  of  these  committees  is  to 
provide  advice  to  the  Secretary  and  the 
U.S.  Trade  Representative  with  respect 
to  the  trade  pohcy  of  the  United  States 
pursuant  to  section  135(c)  of  the  Trade 
Act  of  1974  (Pub.  L.  93-618)  as  amended. 
Meetings  of  these  com.mitlees  will  be 
open  only  to  members  of  the  committees 
in  accordance  with  matters  listed  in 
section  552b(cJ  of  title  5  of  the  United 
States  Code  unless  otherwise 
determined. 

The  renewal  of  such  committees  is  in 
the  public  interest  in  connection  with 
the  duties  of  the  Department  imposed  by 
the  Trade  Act  of  1974.  as  amended. 

Issued  at  Washington.  DC  this  22nd  day  of 
January  1991. 
Adis  M.  Vila, 
Assistant  Secretary  for  Administration. 

[PR  Doc.  91-1948  Filed  1-25-91;  8:45  am] 
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Agricultural  MarlieWnf  Service 

(TR-9V-011 

Program  Continuation 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice  Inviting  Applications  for 
Fiscal  Year  1991  Grant  Funds  under  the 
Federal-State  Marketing  Improvement 
Program  (FSMIP]. 

SUMMARV:  Notice  is  hereby  given  that 
the  Federal-State  Marketing 
Improvement  Program  was  allocated 
$1.25aOOG  in  the  Federal  Budget  for 
Fiscal  year  1991.  Funds  rmam  available 
for  this  program.  States  interested  in 
obtaining  funds  under  the  program  are 
invited  to  submit  proposals  for 
marketing  studies.  Only  Slate 
Departments  of  Agriculture  or  State 
Agencies  are  eligible  for  these  funds. 
DATES:  Applications  will  be  accepted 
until  September  1991. 
ADDRESSES:  Proposals  may  be  sent  to 
Dr.  Harold  S.  Ricker,  Assistant  Director, 
Federal-State  Marketing  Improvement 
Program,  Transportation  and  Marketing 
Division,  AMS,  USDA.  Room  2957-South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456. 

FOR  FURTHER  INFOfMIATKM  CONTACT. 
Dr.  Harold  S.  Ricker,  (202)  447-2704. 

SUPMJUNENTARV  mFOMMATIOH:  The 

Federal-State  Marketing  Improvement 
Program  is  authorized  under  section 
204(b)  of  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  section  1621  et  seq.]. 
The  program  is  a  matching  fund  program 
designed  to  assist  State  Departments  of 
Agriculture  or  State  Agencies  in 
conducting  feasibility  studies  related  to 
the  marketing  of  agricultural  products. 
Organizations  interested  in  conductmg  a 
marketing  study  should  contact  their 
State  I>epartment  of  Agriculture 
Marketing  Division  to  discuss  their 
proposal.  Mutually  accepted  proposals 
must  be  submitted  Ihroi^gh  the  State 
Office  and  be  accompanied  by  a 
completed  SO  424  and  detailed  budget 
statement.  FSMIP  funds  may  not  be  used 
for  advertising  or  the  purchase  of 
equipment  and  facilities.  Guidehnes 
may  be  obtained  from  your  State 
Department  of  Agriculture  or  the  abo\  e 
AMS  contact. 

In  terms  of  objectives,  the  States  are 
encouraged  to  submit  proposals  for.  (1) 
Studies  to  identify  new  crops,  markets. 


and  marketing  systems  for  a^cultural 
products,  both  domestically  and 
intematiarally;  (2)  studies  to  improve 
efficiency  of  the  mariietin^?  system  to 
enhance  competitiveness  and 
profitability;  and.  (3)  studies  to  help 
maintain  product  quality  through  new 
hanc&mg.  processutg.  and  distnbution 
techniques.  Proposals  addressing  other 
marketing  objectives  will  also  receive 
considerabon. 

The  Federal-State  Marketing 
Improvement  Program  is  listed  in  the 
"Catalog  of  Federal  Dornestic 
Assistance"  under  No  10 156  and 
subject  agencies  must  adhere  to  Title  VI 
of  the  Civil  Rights  Act  of  1964  which 
bars  discrimination  in  all  Federally 
assisted  programs. 

Done  at  Washington  DC  tiiis  22  day  of 
January.  1991. 

Daniel  Haley, 

Adwtnistrotor 

[PR  Doc  91-1930  Filed  1-25-91;  8:45  am] 

BILUNQ  CODE  M10 


Forest  Service 

Dans  Environmental  Impact  Statement 
Dans  Compartment,  HumboMt  and  DH 
Norte  Counties,  CA;  Notice  of  Intent 

AGENCV:  Department  of  Agnculture. 
Forest  Service. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  USDA.  Forest  Service  will  prepare 
the  Dans  Environmental  Impact 
Statement  which  will  analyze 
management  of  the  timber  resources 
within  the  Dans  Compartment  of  the 
Orleans  Ranger  District.  Si.x  Rivers 
National  Forest.  Hun^oh  and  Del  Norte 
Counties.  California.  The  Forest  Service 
hereby  gives  notice  of  the  environmental 
analysis  and  decision  makmg  process 
that  will  occur  or  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Any  comments  that  are  to  be 
considered  in  the  DEIS  (Draft 
Environmental  Impact  Statement)  must 
be  received  by  Febuary  28. 1991. 

AOORCSSES:  Written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  John  Larson.  District 
Ranger.  Orleans  Ranger  District,  Drawer 
B.  Orieans  CA,  95556. 
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FOM  FliHTHEB  INFOPMATIOH  CONTACT: 

Gene  Graber,  Timber  Management 
Officer.  Orleans  Ranger  District.  Drawer 
B,  Orleans.  CA,  95556.  phone  (916)  627- 
3291. 

SUPPLEMENTARY  IMFOHMATIOM:  The 
project  objectives  are  to  harvest 
between  8  and  13  MMBF  of  sawtimber 
in  such  a  way  that  maintains  or 
enhances  the  longterm  productivity  of 
the  existing  ecosystems.  The  Dans 
Compartment  encompasses 
approximately  7.000  acres  in  Townships 
11  and  12  North.  Range  4  East.  Humbolt 
Base  Meridan.  This  compartment  is 
adjacent  to  Bluff  Creek,  an  important 
anadromous  fishery,  and  encompasses 
all  of  Deer  Lick  Creek.  Dans  Creek,  and 
Fish  Creek.  Prior  timber  management 
has  resulted  in  the  regeneration  of 
almost  1100  acres  since  1968  and  the 
construction  of  many  miles  of  road. 
Opportunities  for  the  enhancement  of 
fisheries,  unique  wildlife  habitats,  and 
recreation  will  be  considered.  A  wide 
range  of  alternatives  will  be  considered. 
One  of  these  will  be  No  Action.  Other 
alternatives  will  consider  varying 
amounts  of  timber  harvesting,  road 
construction,  and  resource  enhancement 
projects. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7)  Federal. 
State,  and  local  agencies,  local 
residents,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  are  hereby 
invited  to  participate  in  the  scoping 
process.  This  process  will  be  used  to: 

1.  Identify  the  issues  to  be  addressed. 

2.  Identify  those  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  insignificant  issues  or 
those  which  have  been  covered  by 
previous  environmental  review. 

4.  Identify  potential  environmental 
effects  of  the  proposed  action  and  the 
alternatives. 

The  proposed  scoping  process 
includes; 

1.  Written  contact  with  local  residents 
of  Orleans,  potential  timber  purchasers, 
and  organizations  and  agencies  that 
have  expressed  prior  interest  in  timber 
management  decisions  on  the  Orleans 
Ranger  District. 

2.  Posting  of  this  Notice  of  Intent  on 
the  bulletin  boards  in  Orleans.  CA,  and 
publishing  this  Notice  in  the  Kourier 
newspaper.  Willow  Creek.  CA. 

3.  A  public  meeting  will  take  place  at 
1;00  p.m..  Wednesday,  February  20th  in 
the  conference  room  of  the  Orleans 
Ranger  Station  located  on  Ishi  Pishi 
Road  near  Highway  96  in  Orleans. 
California. 


James  L.  Davis.  |r..  Forest  Supervisor. 
Six  Rivers  National  Forest,  is  the 
responsible  official. 

The  analysis  is  expected  to  lake  about 
3  months.  The  DEIS  (Draft 
Environmental  Impact  Statement)  is 
expected  to  be  filed  with  the  EPA 
(Environmental  Protection  Agency)  and 
be  made  available  for  public  review  by 
May  1.1991. 

At  that  time  EPA  will  publish  a  notice 
of  availability  of  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
DEIS  will  be  45  days  from  the  date  that 
F:PA's  Notice  of  Availability  appears  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Dans  Compartment  participate  at 
that  time.  To  be  most  helpful,  comments 
on  the  DEIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  DElS's  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
versus  NRDC.  435  U.S.  519,  553  (1976), 
and  that  environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  or  dismissed  if  not 
raised  until  after  completion  of  the  FEIS 
(Final  Environmental  Impact  Statement), 
City  ofAngoon  v.  Model.  803  F.  2nd  1016. 
1022.  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.v.  Hams.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

After  the  comment  period  ends  for  the 
DEIS,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  the  preparation  of  the  FEIS. 
The  FEIS  is  scheduled  to  be  completed 
by  September  1991.  In  the  FEIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4) 
The  responsible  official  will  consider  the 
comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  Record  of  Decision,  That 
decision  will  be  subject  to  appeal  under 
36  CFR  Part  217. 


OHted:  January  15.  1991 
lack  R.  Kahl. 

Resource  Staff  Officer.  Six  Rivers  National 
Forest. 
|FR  Doc.  91-1906  Filed  1-25-91: 8:45  am| 

BILLING  CODE  MIO-n-M 


Pilot  Creek  Environmental  Impact 
Statement,  Six  Rivers  National  Forest, 
Humboldt  County,  CA;  Notice  of  Intent 

agency:  Department  of  Agriculture. 
Forest  Service. 
action:  Notice  of  intent. 


SUMMARY:  Notice  is  hereby  given  that 
the  USDA  Forest  Service  will  prepare 
the  Pilot  Creek  EIS  (Environmental 
Impact  Statement)  which  proposes 
timber  management  in  the  Pilot  and 
Torrey  Compartments  located  on  the 
Mad  River  Ranger  District.  Six  Rivers 
National  Forest,  Humboldt  County. 
California.  The  Forest  Service  invites 
written  comments  on  this  proposal.  A 
full  environmental  analysis  will  be 
conducted.  The  Draft  EIS  will  be 
published  in  January  1992,  and  the  Final 
EIS  will  be  available  for  review  in  May 
1992. 

dates:  To  be  most  helpful,  interested 
and  affected  individuals  should  make 
their  input  by  March  21. 1991. 
addresses:  Submit  written  comments 
and  suggestions  to  Patricia  Visser, 
District  Ranger.  Mad  River  Ranger 
District.  Star  Route  Box  300.  Bridgeville, 
California  95526. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Moore,  Planning  Forester.  Mad 
River  Ranger  District,  Star  Route  Box 
300.  Bridgeville.  California  95526,  phone 
707-574-6233  or  Julie  Ranieri, 
Environmental  Coordinator.  Six  Rivers 
National  Forest.  500  Fifth  St..  Eureka, 
California  95501-1033.  phone  707-442- 
1721. 

SUPPLEMENTARY  INFORMATION:  The  Pilot 
Creek  EIS  includes  all  of  the  Pilot 
Compartment  and  a  portion  of  the 
Torrey  Compartment.  This  planning 
area  is  located  in  the  upper  Pilot  Creek 
drainage.  Pilot  Creek  flows  into  the  Mad 
River.  The  proposed  harvesting  in  the 
planning  area  was  previously  analyzed 
under  the  Torrey  EA  (Environmental 
Assessment)  that  was  signed  January  31, 
1984.  The  following  new  issues  have 
been  identified  since  the  Torrey  EA 
which  warrant  the  preparation  of  an 
EIS:  (a)  cumulative  watershed  impacts 
due  to  the  1.800  acre  Blake  Fire,  the 
Blake  Fire  Salvage  logging  and 
additional  timber  sales  in  the  Pilot 
Creek  drainage,  (b)  potential 
fragmentation  of  an  ecological  area  of 
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contiguous  mature  conifer  stands,  (c) 
disturbance  of  the  essentially  roadless 
character  of  the  planning  area,  and  (d) 
potential  effects  to  threatened  and 
sensitive  wildlife  species. 

In  preparing  the  EIS,  the  Forest 
Service  will  identify  and  consider  a 
wide  range  of  alternatives.  One  of  these 
will  be  "No  Action".  Other  alternatives 
will  consider  various  management 
options. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  Draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
tho?''    'hich  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  anH  connected 
actions). 

The  District  Ranger  will  hold  two 
public  scoping  meetings  at  the 
Community  Hall  located  across  the 
street  from  the  Southern  Trinity  High 
School  on  County  Road  511.  Mad  River. 
California,  at  2  p.m.  and  7  p.m..  March 
21. 1991, 

James  L.  Davis.  Jr..  Forest  Supervisor, 
Six  Rivers  National  Forest,  Eureka, 
California,  is  the  responsible  official. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  EPA  (Environmental  Protection 
Agency)  and  to  be  available  for  public 
review  in  January  1992.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  Draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  management 
of  the  Pilot  and  Torrey  Compartments 
participate  at  that  lime.  To  be  the  most 
helpful,  comments  on  the  Draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 


1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC.  435  U.S.  519.  553  (1978),  and 
that  environmental  objections' that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  Final  EIS.  City  of 
Angoon  v.  Model.  803  F.  2d  1016. 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  v.  Harris.  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final. 

After  the  comment  period  for  the  Draft 
EIS,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  the  preparation  of  the  Final 
EIS.  The  Final  EIS  is  scheduled  to  be 
completed  in  May  1992.  In  the  Final  EIS. 
the  Forest  Service  is  required  to  respond 
to  the  comments  received  (40  CFR 
1503.4).  The  responsible  official  will 
consider  the  comments,  responses, 
environmental  consequences  discussed 
in  the  EIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  under  36  CFR 
217. 

Dated:  January  15, 1991. 
lack  R.  Kahl. 
Resource  Staff  Officer 
[PR  Doc.  91-1907  Filed  1-25-91;  8:45  amj 

BILUNG  CODE  3410-11-U 


Stikine  Area  Communications  Site 
Analysis;  Stikine  Area,  Tongass 
National  Forest  Petersburg  Ranger 
District,  Petersburg,  Alaska;  Notice  of 
Intent  To  Prepare  and  Environmental 
Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  Environmental 
Impact  Statement  (EIS)  to  determine 
whether  any  new  communications  sites 
are  needed  on  the  Stikine  Area,  Tongass 
National  Forest.  For  sites  where  a  need 
is  identified  and  a  communications 
facility  has  already  been  proposed,  the 
EIS  will  also  contain  site-specific 
information  required  to  approve  or 
disapprove  a  communications  site  plan 
for  construction  and  operation  of  a 
facility. 


The  EIS  will  disclose  the  effects  of  the 
two  decisions  required  to  permit  a 
facility.  (1)  The  first  decision,  to  be 
made  by  the  Alaska  Regional  Forester, 
is  whether  to  designate  additional 
communications  sites,  including 
mitigation  measures.  This  would  require 
amendment  of  the  Tongass  Land 
Management  Plan.  (2)  The  second 
decision,  to  be  made  by  the  Stikine  Area 
Forest  Supervisor,  is  the  authorizing  of  a 
special  use  permit  for  construction  and 
operation  of  a  communications  facility 
on  a  designated  site,  including  location 
and  design  of  the  facility,  and  mitigation 
measures. 

The  alternatives  will  range  from  no- 
action,  meaning  no  additional  sites 
would  be  designated  to,  designation  of  a 
number  of  sites  by  the  Regional 
Forester.  On  sites  where  the  need  is 
identified  and  a  facility  has  been 
proposed,  the  range  of  alternatives  will 
also  include,  for  the  Forest  Supervisor's 
decision,  a  no-action  alternative  and 
variations  in  location  and  design  of  the 
facility. 

All  organizations  and  individuals 
interested  in  the  decisions  are  invited  to 
participate  in  the  scoping  process. 
Scoping  is  intended  to  identify  the 
extent  and  nature  of  potential  sites  and 
proposed  projects,  and  to  identify  issues 
to  be  analyzed  in  the  EIS.  This  Notice  of 
Intent  begins  the  scoping  process,  which 
will  end  February  15. 1991.  At  the  time 
of  this  notice,  a  scoping  letter  is  being 
mailed  to  interested  groups, 
organizations,  and  members  of  the 
public.  Following  the  initial  mailing. 
additional  contacts  may  be  arranged  to 
provide  opportunities  for  review  and 
comments  from  interested  parties. 

The  responsible  official  for  the  site 
designation  decision  and  amendment  of 
the  Tongass  Land  Management  Plan  is 
Michael  A.  Barton.  Regional  Forester, 
Alaska  Region.  The  responsible  official 
for  decisions  pertaining  to 
communications  site  planning  and 
special  use  permits  is  Ronald  R. 
Humphrey,  Forest  Supervisor.  Stikine 
Area  of  the  Tongass  National  Forest. 

The  analysis  is  expected  to  take  foui 
months.  The  Draft  EIS  should  be 
available  for  public  review  by  May  1991. 
The  Final  EIS  is  scheduled  to  be 
completed  by  August  1991. 

Questions  and  written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Mark  Hummel,  Team 
Leader.  USDA  Forest  Service,  P.O.  Box 
309,  Petersburg,  AK  99833  (phone  907/ 
772-3841). 
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Dated;  |anu*ry  a  1991 
Michael  A.  Bartea, 
Reyionol  Forester. 

O^iled;  January  *.  19W1 
Rooald  *.  Humphrey 
Fon-ft  Supervisor 

V  Doc  91-1908  Filed  1-25-91-  8  45  am] 
L        NO  CODE  M10-1MI 


Rural  Telephone  Bank 

Ragiitar  Meeting  of  the  Board  of 
Directors 

agency:  Rural  Telephone  Bank,  USDA. 
TIME  AND  DATE:  1  p.m.  Wednesday. 
February  8. 1991.  and  9:30  am., 
Thursday.  February  7. 1991 
place:  U.S.  Department  of  Agriculture, 
room  104-A  Administration  Building. 
14th  and  Independence  Avenue.  SW., 
Washington,  DC  20250. 

STATUS:  Open. 
CONTACT  KRSON  FOA  MORE 
information:  BLaine  D.  Stockton.  Jr.. 
Assistant  Secretary,  Rural  Telephone 
Bank  (202)  382-9552. 

Agenda 

i  Call  to  Order 

II  Flection  of  Oaipperson 

III.  Approval  of  September  Z7. 199(),  Minutes 

IV  Loan*  Approved  m  Fi.scal  Year  1990  and 

Fir«l  Quarter  1991 
V.  Financial  Suiemenls  for  Fiscal  Year  xsmi 

and  First  Quarten991 

VI  Long  term  Interest  Rate  Determination  for 

Funds  Advanced  Dunnj?  Fiscal  Year  1990 

VII  Report  on  Requests  for  Waiver  of 
Prepayment  Premium 

VUI  Farm  Bill  Proviwons  Affecting 
Telephone  and  RTB  Loan  Programs 

IX  Proposed  By-law  Revisions 

X  Federal  Credit  Reform  Act 

XI  Such  Other  Business  as  May  Properly 

Come  Before  the  Board 
XU  Ad)ourn 

Dated  January  22.  1991 
Blaine  D.  Stocklcn.  jr.. 
Assistant  Secretary. 
|FR  Doc  91-1888  Filed  1-^5-91:8:45  am] 
BILLING  COOC  »«i«-«»-M 


DEPAfmKieNT  Of  COMMERCE 
International  Trad«  Adn»inistration 

IA-588-702J 

Stainless  Steel  Butt-Weld  Pipe  and 
Tube  Fmings  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
[■jppartment  of  Commerce. 


action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMAAY:  In  response  to  requests  from 
the  petitioner  and  the  respondent,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  butt-weld  pipe  and  tube  fittings 
CSSPFs")  from  Japan  The  review 
covers  one  manufacturer,  Nippon 
Benkun  Kogyc,  K.K.  ("Benkan").  an 
exporter  of  this  merchandise  to  the 
United  Statts  for  the  period  from  March 
1. 1989  through  February  28, 1990.  As  a 
result  of  the  review,  the  Department 
preliminarily  determines  that  a  margin 
of  6.97  percent  exists. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  28.  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Harsh  or  Linda  L  Pasden,  Office 
of  Agreements  Compliance,  import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone  (202)  377-3793 
SUPPLEMENTARY  INFORMATION: 

Backgrouad 

On  March  25.  1988.  the  Department  of 
Commerce  ('the  Department") 
published  in  the  Federal  Register  (53  FR 
9787)  the  antidumping  duty  order  on 
stainless  steel  butt-weld  pipe  fittings 
from  Japan.  On  Mardi  29, 1990,  Benkan, 
the  respondent,  requested  an 
administrative  review  of  the 
antidumping  order.  We  published  a 
notice  of  initiation  of  the  antidumping 
administrative  review  for  the  period 
March  1, 1989  through  February  28, 1990 
on  April  27, 1990  (55  FR  17792).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  Internationa]  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
C'HTS"),  as  provided  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warfihouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numberfs). 

Imports  covered  by  the  review  are 
shipments  of  stainless  steel  butt-weld 
pipe  and  tube  fittings  from  Japan.  These 
fittings  are  used  in  piping  systems  for 
chemical  plants,  pharmaceutical  plants, 
food  processing  facilities,  waste 


treatment  farjlities,  semiconductor 
equipment  applications,  nuclear  oower 
plants,  and  other  applicalionf; 

During  the  initial  review  period  and 
until  December  31. 1988.  such 
merchandise  was  classifiable  under  item 
610.8948  of  the  Tariff  Schedules  of  the 
United  States  Annotated  ("TSUSA"). 
Since  January  1,  1989,  the  merchandise 
is  classifiable  under  HTS  item  number 
7307.230000  The  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  shipments  of 
one  exporter  of  stainless  steel  pipe  and 
tube  fittings  from  Japan  to  the  United 
States  during  the  period  from  March  1, 
1989  through  February  28,  1990. 

United  States  Price 

In  calculating  the  United  States  price. 
the  Department  used  purchase  price  as 
defined  in  section  772  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act").  Purchase  price 
was  based  on  the  delivered  price  to 
unrelated  purchasers  in  the  United 
States.  For  purchase  price  sales,  we 
made  deductions  for  foreign  inland 
freight,  U.S.  inland  freight,  U.S.  customs 
duty,  U.S.  brokerage  fees,  ocean  freight, 
marine  insurance,  foreign  brokerage 
fees.  and.  where  applicable,  cash 
discounts.  No  other  adjustments  were 
claimed  or  allowed.  We  determined  that 
the  date  of  sale  was  the  dale  of 
purchase  order  for  the  merchandise  sold 
to  the  United  States. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price, 
as  defined  in  section  773  of  the  Tariff 
Act,  since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  reasonable 
basis  for  comparison.  The  Department 
made  deductions  for  inland  freight,  cash 
discounts,  and  rebates.  We  made 
adjustments,  where  applicable,  for 
differences  in  packing  costs,  and  credit 
expenses.  For  U.S.  sales  where  we  had 
no  home  market  sales  of  identical 
merchandise,  the  Department  used  home 
market  sales  of  similar  merchandise. 
The  Department  made  adjustments  for 
physical  differences  in  wall  thickness 
and  nominal  size. 

We  made  currency  conversions  in 
accordance  with  §  353.60  of  our 
regulations.  We  made  all  currency 
conversions  using  the  daily  exchange 
rates  certified  by  the  Federal  Reserve 
Bank  of  New  York. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  the 
United  States  price  to  foreign  market 
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value,  we  preliminarily  determine  that  a 
margin  of  6.97  percent  exists  for  Benkan 
for  the  period  of  review. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  the  issues  raised  in  the  case 
briefs  and  comments,  may  be  filed  not 
later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above  for  Benkan.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margin  shall  be  required. 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  administrative  review, 
whose  first  shipments  occurred  after 
February  28, 1990,  and  who  is  unrelated 
to  the  reviewed  firm,  a  cash  deposit  of 
6.97  percent  will  be  required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  stainless 
steel  butt-weld  pipe  and  tube  fittings 
from  Japan,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.22  of  the  Commerce 
Department's  regulations. 

Dated:  January  18, 1991. 
Eric  I.  Garfinkel, 

Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  91-1949  Filed  1-25-91;  8.45  am) 

BILLING  CODE  3510-OS-M 


President's  Export  Council;  Closed 
Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  a  closed  meeting. 

SUMMARY:  The  Presidents  Export 
Council  is  holding  a  meeting  to  discuss 
how  it  should  organize  based  on  issues 
of  current  importance  in  international 
trade.  Briefings  and  discussions  will 
cover  trade  performance  and  promotion, 
foreign  market  conditions,  trade 
negotiating  strategies,  and  relations  with 
our  trading  partners,  including  the 
Soviet  Union,  Eastern  Europe,  Pacific 
Rim  countries  and  Mexico,  as  well  as 
other  sensitive  matters  properly 
classified  under  Executive  Order  12356. 
The  President's  Export  Council  was 
established  on  December  20, 1973,  and 
reconstituted  May  4, 1979,  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade. 

A  Notice  of  Determination  to  close 
meetings  or  portions  of  meetings  of  the 
Council  to  the  public  on  the  basis  of  5 
U.S.C.  552b  (c)(1)  has  been  approved  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  A  copy  of  the  notice  is 
available  for  public  in.spection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  room  6628, 
U.S.  Department  of  Commerce  (202)  377- 
4217. 

DATES:  February  5, 1991,  from  9:30 
a,m. — 2  p.m. 

ADDRESSES:  Main  Commerce  Building, 
room  5843, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Wendy  H.  Smith,  Director, 
{Resident's  Export  Council,  room  3215, 
Washington,  DC  20230. 

Dated:  lanuary  21. 1991. 
Wendy  H.  Smith, 

Staff  Director,  and  Executive  Secretary, 
President 's  Export  Council. 
[FR  Doc.  91-1887  Filed  1-25-91;  8:45  am) 

BILUNG  CODE  3S10-Ofl-M 


National  Oceanic  and  Atmospheric 
Administration 

Intent  To  Evaluate;  Coastal  Resource 
Management  Programs 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce.  National  Ocean  Service. 
Office  of  Ocean  and  Coastal  Resource 
Management. 

action:  Corrected  notice  of  intent  to 
evaluate. 


Notice  IS  hereby  given  that  the 
National  Oceanic  and  Atmospheric 
Administration,  National  Ocean  Service, 
Office  of  Ocean  and  Coastal  Resource 
Management  will  not  evaluate  the 
Virgin  Islands  Coastal  Management 
Program  during  the  second  quarter  of 
fiscal  year  1991,  as  previously  published 
in  the  Federal  Register  on  December  19, 
1990.  Doc,  90  29662. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Piogram 

Administration) 

D.ited;  |anuar>'  18, 1991. 

Virginia  K.  Tippie. 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 


Western  Pacific  Crustacean  Fisheries 

AGENCY:  Natiorwl  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  approval  of 
Ai.icndment  6  to  the  fishery 
management  plan  for  crustacean 
fisheries  of  the  western  Pacific  region. 

SUMMARY:  NOAA  issues  this  notice  that 
Amendment  6  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP)  has  been  approved.  Amendment 
6,  which  defines  overfishing  in 
compliance  with  national  standards  1 
and  2  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act),  was  submitted  by  the 
Western  Pacific  Fishery  Management 
Council  (Council)  for  Secretarial  review 
on  October  16, 1990.  No  rulemaking  is 
involved  with  this  action. 

EFFECTIVE  DATE:  January  22, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  N'MFS.  Southwest 
Region,  (213)  514-6660,  or  Alvin 
Katekaru,  NMFS,  Pacific  Area  Office, 
Honolulu.  Hawaii.  (808)  955-S831. 

SUPPLEMENTARY  INFORMATION:  A  notice 

of  availability  of  Amendment  6  was 
published  in  the  Federal  Register  on 
November  2,  1990  (55  FR  46236).  and 
comments  were  invited  until  December 
20, 1990. 

The  guidelines  to  the  national 
standards  (50  CFR  part  602)  attendant  to 
the  Magnuson  Act  were  revised  in  1989 
(54  FR  30711  el  seq.]  to  require  the 
Councils  to  amend  their  fishery 
management  plans  to  include  definitions 
of  overfishing  for  their  respective 
fisheries.  The  definition  is  intended  to 
provide  an  objective  and  measurable 
standard  for  determining  whether  any 
species  or  stock  under  management  has 
been  overfished  such  that  corrective 
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action  must  be  Uken  to  control  fishing 
mortality. 

For  the  crustacean  fisheries  in  the 
western  Pacific  the  Council  defined 
overfishing  of  crustacean  stocks  of 
slipper  and  spiny  lobster  as  the  point 
where  the  spawning  potential  ratio 
(SPR)  of  each  slock  equals  0.2  or  below. 
The  SPR  La  a  measure  of  the  relative 
reproductive  potential  of  the  stock  and 
IS  calculated  as  the  ratio  of  the 
spawning  stock  biomass  per  recruit 
(SSBR)  of  a  fished  population  to  the 
SSBR  of  the  unfished  population.  Thus. 
spiny  lobster  or  slipper  lobster  would  be 
overfished  if  the  respective  SPR  were 
equal  to  or  le«s  than  0.2.  The  analysis  in 
Amendment  6  demonstrates  that  the 
size  limits  and  other  measures  governing 
the  fishery  were  selected  to  ensure  that 
the  SPR  will  remain  well  above  the  0.2 
threshold  level. 

The  FMP  includes  a  requirement  for 
an  annual  report  that  summarizes  the 
best  scientific  information  available  on 
the  biological  condition  of  crustacean 
resources.  The  report  will  contain  an 
overview  of  the  status  of  crustacean 
stocks  relative  to  the  overfishing 
threshold  and  any  significant  trends  in 
the  fishery  that  may  incsase  the  nsk  of 
overfishing,  it  is  the  Council's  intent  to 
manage  the  fishery  to  prevent  reaching 
an  overfished  condition. 

No  comments  on  the  amendment  were 
received. 

The  definition  of  overfishing,  and  the 
measures  to  implement  the  definition, 
have  been  determined  to  meet  the 
approvabiiity  criteria  of  the  national 
standard  guidelines. 

Classification 

The  Director.  Southwest  Region, 
NMFS,  determined  that  Amendment  6  is 
necessary  for  the  conservation  and 
management  of  the  precious  corals 
fishery'  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Council  included  an 
environmental  assessment  (EA)  in 
Amendment  6.  The  Assistant 
Administrator  for  Fisheries.  NO.AA. 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment  resulting  from  this 
amendment. 

Because  this  amendment  requires  no 
implementing  regulations.  5  U.S.C. 
section  So3  of  the  Administrative 
Procedure  Act  E.0. 12291,  and  the 
Regulatory  Flexibility  Act  do  nut  apply 
to  tliis  notice  of  approval.  There  will  be 
no  impact  on  marine  mammals  or 
endangered  species. 

This  amendment  does  not  contain 
cjllection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 


The  Council  has  determined  that  the 
proposed  amendment  is  consistent  to 
the  maximum  extent  practicable  with 
the  coastal  zone  programs  of  the 
governments  of  Hawaii,  Amencan 
Samoa,  and  Guam  and  has  asked  for 
concurrence  with  this  determination. 
The  governments  did  not  respond; 
therefore,  concurrence  is  inferred. 

Amendment  6  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

Authwity:  16  US.C.  1801  et  aeq. 

Dated:  |anuary  22, 1991 
Michse]  F.  rillman. 

Acting  AssisUii't  administrator  for  Fisheries, 
National  Manre  Fisheries  Service. 
(FR  Doc  91-1889  Filed  1-25-81;  8:45  am] 

WLUNG  COO€  J510-2I-H 


Western  Pacific  Precknis  Corals 

Fisheries 

AGEfiCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  approval  of 
amendment  2  to  the  fishery  management 
plan  for  precious  corals. ^_ 

SUMMAAV:  NOAA  issues  this  notice  that 
amendment  2  to  the  Fishery 
Management  Plan  for  the  Precious 
Corals  Fisheries  of  the  Western  Pacific 
Region  (FMP)  has  been  approved. 
Amendment  2.  which  defines  overfishing 
in  compliance  with  national  standards  1 
and  2  of  the  Magnuson  Act,  was 
submitted  by  the  Western  Pacific 
Fishery  Management  Council  (Council) 
for  Secretarial  review  on  October  16. 
1990,  No  rulemaking  is  involved  in  this 
action. 

DATES:  January  22, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Svein  Fougner.  NMFS,  Southwest 
Region,  (213)  514-6660,  or  Alvin 
Katekaru.  NMFS.  Pacific  Area  Office. 
Honolulu,  Hawaii,  (808)  955-8831. 
SUPPLE1KIEMTARV  INFORMATION:  A  notice 
of  availability  of  Amendment  2  was 
published  in  the  Federal  Register  on 
November  2, 1990  (55  FR  46236),  and 
comments  were  invited  until  December 
20, 1990. 

The  guidelines  to  the  national 
standards  attendant  to  the  Magnuson 
Act  (50  CFR  part  602)  were  revised  in 
1989  (54  FR  30711  et  seq.]  to  require  the 
Councils  to  amend  all  fishery 
management  plans  to  include  definitions 
of  overfishing  for  their  respective 
fisheries. 

With  regard  to  precious  corals  in  the 
western  Pacific,  the  Council  defined 
overfishing  of  an  established  coral  bed 


as  the  point  where  the  total  spawning 
biomass  (all  species  combined)  has  been 
reduced  to  20  percent  of  its  unfished 
condition,  illustrated  by  the  use  of  a 
spawning  potential  ratio  (SPR).  which  is 
the  ratio  of  the  spawning  stock  biomass 
of  a  fished  resource  to  the  spawning 
stock  biomass  of  an  unfished  resource. 

The  amendment  also  implements  the 
requirement  of  an  annual  report  that 
summarizes  the  best  scientific 
information  available  on  the  biological 
condition  of  established  precious  coral 
beds.  The  report  will  contain  an 
overview  of  the  status  of  precious  coral 
stocks  and  any  significant  trends  in  the 
fishery. 

Three  comments  on  the  .iT.endment 
were  received.  One  indu  idh^l  suggested 
that  the  category  "size  of  crew"  be 
included  in  the  annual  report  so  that 
fishery  employment  in  the  fishery  can  be 
adequately  represented.  That  suggestion 
has  been  adopted. 

One  individual  asked  for  a 
clarification  of  Table  1  in  the 
amendment,  and  another  asked  for  an 
e.xplanation  of  why  SPR,  which  in  the 
past  has  referred  to  spawning  stock 
biomass  per  recruit,  is  used  to  refer  to 
spawning  stock  biomass  in  the  case  of 
coral  management.  These  comments 
have  been  referred  to  the  Council  for  its 
attention. 

Classification 

The  Director,  Southwest  Region, 
NMFS.  determined  that  the  Amendment, 
as  approved,  is  necessary  for  the 
conservation  and  management  of  the 
precious  corals  fishery  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

The  Council  included  an 
environmental  assessment  (EA)  in 
Amendment  2,  and  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment  resulting  from  this 
amendment. 

Because  tlie  amendment  requires  no 
implementing  regulations.  5  U.S.C.  533  of 
the  Administrative  Procedure  Act.  E.O. 
12291.  and  the  Regulatory  Flexibility  Act 
do  not  apply  to  this  notice  of  approval. 
There  will  be  no  impact  on  marine 
mammals  or  endangers  species. 

This  amendment  does  not  contain 
collect lon-of-informat ion  requirements 
subject  to  the  Paperwork  Reduction  Act. 

The  Council  has  determined  that  the 
proposed  amendment  is  consistent  to 
the  maximum,  extent  practicable  with 
the  coa.^tiil  zone  programs  of  the 
governments  of  Hawaii,  American 
Samoa,  and  Guam  and  has  asked  for 
concurrence  with  this  determination. 
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The  governments  did  not  respond; 
therefore,  concurrence  is  inferred. 

Amendment  2  does  ncrt  contain 
policies  wilh  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federaliBBi  assessment  under  Executive 
Order  12612. 

Authority:  16  U.S.C.  1801  et  seq. 

Oatsd:  }anu»ry  22, 1991. 
Michael  F.  TiiinaM. 

Acting  Assistant  AchrtnistratorforFisherieF. 
National  Marine  Fisheries  Sernce. 
|FR  Doc.  91-1890  Filed  l-25-«n.e:45  am] 
BHJJNG  CODE  )5<W-ZKM 


[Docket  No.  MlZS^esaOj 

Financial  Assistance  tor  Researcb  and 
DeveJopment  Projects  To  ProvMe 
Infomatioa  tor  the  FuU  and  Wise  Use 
and  Enhaoceroent  of  Fishery 
Resources  in  the  Gulf  of  Uexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  availability  of 
financial  assistance.     

SUMMAftV:  For  fiscal  year  (FY)  1991, 
Marine  Fisheries  fnitiatrve  (MARFEvI) 
funds  are  available  to  assist  persons  in 
carrying  out  research  and  development 
project's  that  opthni^e  the  use  of  U.S. 
Gulf  of  Mexico  fisheries  involving  the 
U.S.  fishing  industry  (recreational  and 
commercial),  including,  but  not  limited 
to,  har\'esting  methods,  economic 
analyses,  processing,  fish  stock 
assessment,  and  fisb  stock 
eahancemeni.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
NMFS  will  determine  which 
applications  will  be  funded. 
DATES:  Applications  for  funding  under 
this  program  will  be  accepted  between 
January  28, 1991  and  6  p.m.  e.s.t.  on 
March  14, 1991.  Applications  received 
after  that  time  will  not  be  considered  for 
funding. 

Applications  may  be  inspected  at  the 
NMFS  Southea«te  Regional  Office  (see 
ADDRESSES)  from  March  14, 1991  to 
March  21, 1991. 

Selection  of  SQCOoessf ui  applications 
generally  will  be  provided  by  March  29. 
1991. 

ADDRESSES:  Send  applications  to; 
Regional  Director,  Attn:  D.  Ekberg. 
Southeast  Regional  Office,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702. 

Questions  of  an  admimBlrative  nature 
should  be  referred  to:  Grants 
Management  Division,  Attn:  jean  West, 
Chief,  Grants  Operations  Branch, 
NOAA,  SSMC2,  OA32!,  1325  East- West 


Highway.  Salver  Sprajg,  MD  28910, 
telepkoae  301^27-2922. 

Send  oeitiBeats  on  the  collection  of 
informfltioE  to  the  office  oflnfcirm a tjwi 
and  Regulaiorj'  Affairs.  Office  of 
ManageaieiLt  and  Budget.  Washington. 
DC  20303. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Donald  E.  Ekberg,  «13-893-3720. 
SUPPUEMEirrAilV  INFORMATiON: 

I.  Irrtrodurtion 

The  Fish  and  Wildlife  Act  of  1356,  at 
16  U.S.C.  753a,  and  section  304(ej  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1854(e)) 
auhtoiize  the  Secretary  of  Commerce 
(Secretary)  to  conduct  research  to 
enhance  U.S.  frsbCTies.  The  Departments 
of  Commerce,  justice,  and  State,  tJie 
Judiciary,  and  Related  Agencies 
Appropriation  Act  of  1991  makes  fonds 
available  to  the  Secretary  for  FY  1-991. 
This  solicitation  makes  available 
apjM'axijnate1y$2.0  miflian  (induding 
$585  thousand  for  oontinuing  projects) 
for  financial  assistance  under  the 
MARFIN  program  to  manage  and 
enhance  ttre  tree  of  fishery  resources  in 
the  Gulf  of  Mexico.  There  is  no 
guarantee  that  sufficient  funds  will  be 
avai'able  to  make  awards  for  all 
approved  projects.  U.S.  fisheries  ' 
include  any  fishery  that  is  or  may  be 
er^aged  in  by  U.S.  citizens.  Tbe  phrase 
"fishing  industry  '  includes  both  tbe 
commercral  and  recreational  sectors  of 
U.S.  fisheries.  The  'TvlARFTN  Board" 
consists  of  individuals  from  (1)  NMFS, 
(2)  Gulf  of  Mexico  Fishery  Management 
Coancil,  (3)  Gnlf  and  South  Atlantic 
Fisheries  Development  Foundation,  (4) 
Southeast  Sea  Grant  Universities,  (5) 
Gulf  Stales  Marine  Fisheries 
Commiasion.  (6J  recrealionaJ  fisheries, 
(7)  commercial  fineries,  and  (8)  the  Gulf 
States.  This  program  is  described  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  program  number  11.433  Marine 
Fisheries  Initiative. 

II.  FundiBg  Priorities 

A.  Proposals  for  FY  1991  should 
exhibit  familiarity  with  related  work 
that  is  completed  or  ongoing.  Where 
appropriate,  proposals  should  be 
muhidisciplinary.  Coordinated  efforts 
involving  multiple  institutions  or 
persons  are  encouraged.  While  the  areas 
for  priority  consideration  are  listed 
below,  proposals  in  other  areas  wUl  be 
considered  on  a  funds  available  basis. 


'  For  purposes  of  lh:s  notice  a  fishery  is  denned 
as  one  or  more  stocks  of  fish,  mcludmji  Uma.  and 
shellfish  wbiob  arp  idenliftefi  as  a  uml  based  on 
Rengraphic.  saenlific,  technical,  TBcrealional  and 
ei;onorr.ic  characlfirislics.  and  any  and  all  phases  of 
fishinpi  for  such  slocks  Examples  t)f  a  fishery  8r« 
Gulf  of  Mexico  shrimp,  groundfish,  menh»den.  «U;. 


;.  Shrimp 

a.  Shrimp  Trawler Bycatch  (Very  bigh 
priori  tyl 

(1)  Tbi'sesUKkes  should  irtdude 
coliectton  and  analyse*  «f  ne^-  data 
using  a  multi-speoie*  apprnacls  M-ith 
emphasis  on  sj»eaes  ur>der  Federal  or 
state  management 

(2)  Quantification  and  further  analysis 
of  existing  biological  data  obtained  from 
observers,  fisher^'  mdepervdent  surveys 
and  other  source*. 

(3)  Data  collection  and  analyses 
related  to  the  economic  and  social 
consequences  of  bycatch  and  \arioBS 
bycatch  alternatives  in  the  shnnp 
fisheries,  iixdading  impact  of 
management  options.  Capital/labor 
mobility  and  effort  changes  related  to 
costs,  management  and  'or  increased 
fish  abundance  thouid  be  considered. 
Sociological  studies  should  ck'to-jbe  the 
demograhpic.  6ociaI  and  cultural 
characteristics  of  the  fishermen  as  they 
may  affect  vocational  and  geographic 
mobility  in  response  to  changir^  fishery 
regnlatioos.  Direct  and  indirect 
econonaic  and  social  conseqAiences 
should  be  considered. 

(4!  Devedopment  and  evaluation  of 
geur  and  fishing  tactics  to  reduce 
inshore  andiiffshore  bycatch.  Biological, 
economic,  and  social  impUcatiaons 
should  be  oonsidered. 

b.  Contro!led-Access  Managemtmt  (Vmy 
high  priority) 

Proposals  daould  concentrate  on  the 
development  and  assessment  of  models 
that  predict  economic  changes  in  total 
fishing  value,  distributional  effects  and 
costs  of  fishery  maoagemenl.  including 
enforcement  and  data  cc&ls. 
Sociological  studies  should  describe  the 
demographic,  social,  and  cultural 
characteristics  of  the  fishermen  *s  they 
may  affect  vocational  and  geographic 
mobility  in  respojtse  to  changing  fishery 
regulations. 

2.  Oceanic  Magics 

a.  Longline  Fishery.  Including  Bycatch 

(1)  Quantification  and  analysis  of 
existing  data  with  special  emphasis  on 
existing  logbook  data. 

(2)  Collection  and  analyses  of  new 
data  using  a  multi- species  approach. 

(31  Development  and  evaluation  of 
gear  and  fishing  tactics  to  reduce 
bycatch.  Biological  economic,  and  scuial 
factors  should  be  considered. 

b.  Sharks  (Very  high  priority) 

(1)  Char»ctenzatyon  of  the  directed 
commercial,  oommercial  byx^aldn. 
bycatch  from  •other  fiBheries.  ar>d 
recreational  fisheries,  by  spyecies  and 
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gear  type,  through  analysis  of  new  and 
existing  data. 

(2)  Determination  of  baseline  cost  and 
returns  for  longhne  fisheries  that  target 
or  retain  sharks,  and  estimation  of 
demand  curves  for  shark  products  and 
recreational  shark  fisheries. 

(3)  Development  of  stock  assessment 
and  species  profiles  for  target  species. 

3.  Ret' f  Fish  (High  priority) 

a.  Determination  of  recruitment 
processes  for  shallow  and  deep-water 
reef  fish. 

b.  Identification  of  reef  fish  stock 
structure. 

c.  Complication  of  existing  data  on 
location  and  areal  extent  of  reef  fish 
habitats. 

d.  Collection  and  analysis  of  life 
history  and  catch  and  effort  data  for 
stock  assessment,  with  special  emphasis 
on  shallow  and  deep-water  grouper, 
amberjack.  and  grey  friggerfish, 
including  longline  fishery  data. 

3.  Description  of  the  demographic, 
social  and  cultural  characteristics  of 
fishermen.  Economics  proposals  should 
concentrate  on  the  development  of 
models  that  are  capable  of  determining 
the  economic  effects  of  reef  fish 
management,  including  bag  limits,  size 
limts.  quotas,  seasonal/area  closures, 
gear  restrictions  and  limited  entry. 
Proposals  should  incorporate  biological 
considerations  either  endogenously  or 
exogenously.  Emphasis  should  be  placed 
on  the  development  of  model  structures. 
These  models  may  be  tested  using 
hypothetical  data  if  sufficient  empirical 
data  are  unavailable. 

f.  Studies  contributing  to  the  early  life 
history  of  red  snapper,  specially  related 
to  larval  survival. 

4.  Coastal  Herrings  &  Butlerfish 

a.  Collection  of  fishery  independent 
data  using  resource  surveys. 

b.  Description  of  predator-prey 
relationships. 

c.  Development  of  species  profiles  of 
coastal  herrings  and  associated  species. 

5.  Coastal  Pelagics 

a.  Determination  of  recruitment 
indices  for  king  and  Spanish  mackerel, 
cobia,  and  dolphin. 

b.  Collection  and  analysis  of  king  and 
Spanish  mackerel  data  from  the  entire 
Gulf  of  Mexico. 

6  General 

a.  Determination  of  hook/release 
mortality  for  king  and  Spanish  mackerel. 
reef  fish,  amberjack.  and  dolphin  as  a 
function  of  capture  depth,  handling, 
tackle,  water  temperature  and  other 
related  factors. 


b.  Development  of  educational 
materials  that  can  be  used  at  sea  by 
recreational  and  commercial  fishermen 
to  identify  fish.  Special  emphasis  should 
be  given  to  sharks  and  reef  fish. 

c.  Assessment  of  the  changes  in 
recreational  and  commercial  values  that 
have  resulted  from  the  implementation 
of  bag  limits,  size  limits,  quotas  or  other 
management  rules  for  red  drum, 
mackerels,  spotted  sea  trout,  and  reef 
fish. 

d.  Determination  of  sources  and 
extent  of  unreported  recreational  and 
commercial  catches  of  major  Gulf  of 
Mexico  fisheries. 

e.  Studies  that  contribute  to  the 
economic  and  biological  improvement  of 
the  estuarine  fish,  marine  moUusks,  and 
crab  fisheries. 

B.  MARFIN  financial  assistance  for 
projects  started  in  FY  1986.  For  fiscal 
years  1986,  1987, 1988, 1989.  and  1990. 
awards  totaled  $9,082  million.  Funding, 
by  fishery,  was  as  follows: 


S  thousand 

Percent 
of  total 

1  Shrimp   (Includes  TED 

1,525.8 

70.9 

1,228.2 

608.9 

577.6 

455.3 

387.2 

564.4 

89.1 

288.2 

3,200.5 

85.9 

168 

2  Menhaden    „ 

3.  Coastal  pelagics „... 

4  Beet  fish             

08 

135 

67 

64 

6  Ocean  oelaaics       

50 

7  Marine  moliusKs      

43 

8  Crabs  and  lobsters 

62 

1.0 

10    Manne  Mamnnals  and 
endanoefed  so^cies     

32 

1 1   Esluanne  hsh 

352 

12.  Genefal — 

0.9 

C.  Priority  in  program  emphasis  will 
be  placed  upon  funding  projects  that 
have  the  greatest  probability  of 
recovering,  maintaining,  improving,  or 
developing  fisheries,  improving  our 
understanding  of  factors  affecting 
recruitment  success,  generating 
increased  values  from  fisheries,  and 
generating  increased  recreational 
opportunity  and  harvest  potential. 
Projects  will  be  evaluated  as  to  the 
likelihood  of  achieving  these  benefits 
through  both  short-term  and  long-term 
research  projects  with  consideration  of 
the  magnitude  of  the  eventual  economic 
benefit  that  may  be  realized.  Both  short- 
term  projects  that  may  yield  more 
immediate  benefits  and  long-term 
projects  yielding  greater  benefits  will 
receive  equal  emphasis. 

D.  Further  information  on  current 
programs  that  address  the  above  listed 
priorities  may  be  obtained  from  the 
NMFS  Southeast  Regional  Office  [see 
ADDRESSES). 


III.  How  to  Apply 

A.  Eligible  Applicants 

1.  Applications  for  grants  or 
cooperative  agreements  for  MARFIN 
projects  may  be  made,  in  accordance 
with  the  procedures  set  forth  in  this 
notice,  by: 

a.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States; 

b.  Any  corporation,  partnership,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2  of 
the  Shipping  Act.  1916.  as  amended  (46 
U.S.C.  802).'* 

2.  NOAA  reserves  the  right  to 
withhold  the  awarding  of  a  grant  or 
cooperative  agreement  to  any  individual 
or  organization  who  is  delinquent  on  a 
debt  to  the  Federal  Government  until 
payment  is  made  or  satisfactory 
arrangement  are  made  with  the  agency 
to  whom  the  debt  is  owed.  Any  first 
time  applicant  for  Federal  grant  funds  is 
subject  to  a  preaward  accounting  survey 
prior  to  execution  of  the  award.  Women 
and  minority  individuals  and  groups  are 
encouraged  to  submit  applications. 
NOAA  employees,  including  full-time, 
part-time,  and  intermittent  personnel  (or 
their  immediate  families),  and  NOAA 
offices  or  centers  are  not  eligible  to 
submit  an  application  under  this 
solicitation,  or  aid  in  the  preparation  of 


•  To  quiilify  as  a  citizen  of  the  United  States 
within  the  meaning  of  this  statute,  citizens  or 
nationals  of  the  United  States  or  citizens  of  the 
Northern  .Mariana  Islands  l.S'MI)  must  own  not  less 
than  75  percent  of  the  interest  in  the  entity  or.  in  the 
case  of  a  non-profit  entity,  exercise  control  of  the 
entity  that  is  determined  by  the  Secretary  to  be 
equivalent  to  such  ownership;  and  in  the  case  of  a 
corporation,  the  president  or  other  chief  executive 
officer  and  the  chairman  of  the  board  of  directors 
must  be  citizens  of  the  United  Stales.  No  more  of  its 
board  of  directors  than  a  minority  of  the  number 
necessary  to  constitute  a  quorum  may  be  non- 
citizens;  and  the  corporation  itself  must  be 
organized  under  the  laws  of  the  United  States,  or  of 
a  State,  including  the  District  of  Columbia. 
Commonwealth  of  Puerto  Rico,  American  Samoa. 
the  Virgin  Islands  of  the  United  States.  Guam,  the 
NMI  or  any  other  Commonwealth,  territory,  or 
possession  of  the  United  States.  Seventy-five 
percent  of  the  interest  in  a  corporation  shall  not  be 
deemed  to  be  owned  by  citizens  of  the  NMI.  if:  (1) 
The  title  to  75  percent  of  its  stock  is  not  vested  in 
such  citizens  of  nationals  of  the  United  States  or 
citizens  of  the  NMI  free  from  any  trust  or  fiduciary 
obligation  in  favor  of  any  person  not  a  citizen  or 
national  of  the  United  Slates  or  citizens  of  the  NMI; 
(2)  75  percent  of  the  voting  power  in  such 
corporation  is  not  vested  in  citizens  or  nationals  of 
the  United  States  or  citizens  of  the  NMI;  (3)  through 
any  contract  or  understanding  it  is  arranged  that 
more  than  25  percent  of  the  voting  power  in  such 
corporation  may  be  exercised,  directly  or  indirectly 
in  t)ehalf  of  any  person  who  is  not  a  citizen  or 
national  of  the  United  States  or  a  citizen  of  the  NMI; 
or  (4)  by  any  means  whatsoever,  control  of  any 
interest  in  the  corporation  is  conferred  upon  or 
permitted  to  be  exercised  by  any  person  who  is  not 
a  citizen  or  national  of  the  United  States. 
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an  application,  except  to  provide 
inforrriHtion  about  the  MARFIN  program 
and  liic  priorities  and  procedures 
included  in  this  soliciiat^wi.  liowever, 
NOAA  esmployees  are  pej-milted  to 
provide  information  atiout  ongoan^  and 
planned  .\O.AA  programs  and  activities 
that  may  have  implication  for  an 
application.  Potential  appiicanls  are 
encouraged  to  contact  NQy\A 
organizations  engaged  in  fisheries 
research  in  the  Gulf  of  Mexico.  orDr 
Donald  R  Ekberg  at  the  NMFS 
Southeiist  J^egiotnal  Office  (see 
ADDRESSES)  foj  information  on  NOA.^ 
programs. 

B.  Amount  mid  Duration  lyf  Funds 

Under  thi«  Boltoitation  for  FY  1991.  an 
estimated  $2.0  nti'lhon  will  be  available 
«o  fui^d  frsherv'  research  and 
dpvek)Tm»en.t  projects  (Si. 41  million  for 
ne^v-  pi^jects  «nd  S585  thousand  for 
continumg  proTet^s).  Granls  or 
cooperative  agreements  ma>  be 
awdrded  for  a  period  erf  up  to  3  \*'ears. 
Once  awarded,  multi-year  projects  will 
not  compete  for  funding  m  subsequent 
years.  Funding  for  multi-year  projects 
beyond  the  first  year  is  conlingent  upon 
the  Hvaila-bility  of  program  funds  m 
siibseqiienl  fiscal  years,  and  the  extent 
to  wiiidi  project  objectives  and 
rt'ptjrting  requirements  are  met  during 
the  prior  year.  PuWication  of  this 
announoement  does  not  obligate  NMFS 
to  award  any  specific  grant  or  to 
obligate  ail  of  any  part  of  the  available 
funds.  Awards  generally  will  be  made 
no  later  than  90  days  after  the  funding 
selection  is  determined  and  negotiations 
arc  completed.  Under  no  circumstances 
should  a  successfui  applicant  proceed 
with  the  proposed  project  until  such 
tinae  that  he/sbe  has  received  a  signed 
notice  of  award  from  the  Grants  Officer, 

C.  Cosl-Sharrng  Requiremenis 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contrfbulions  and/or 
donations.  Cost-sharing  is  Jiot  required 
for  the  MARFIN  program.  However, 
cost-sharing  is  encouraged,  and  in  case 
of  a  tie  in  considering  proposals  f«r 
funding,  cost-sharing  may  affect  the 
final  decision.  The  appropriateness  oif 
all  cosl-sharing  will  be  determined  on 
the  basis  of  guidance  provided  in  OMB 
circulars.  Appropriate  documentation 
must  exist  to  suppcjrt  in-kind  6en,-ices  or 
property  used  to  fuliiU  cost-sharing 
requirenients. 

D.  Format 

1,  Applications  for  project  funding 
must  tie  complete.  They  must  identify 
the  principal  participants  and  indude 
copies  of  any  agreements  describing  the 


specific  tasks  to  he  performed  by 
partictpants.  Project  applications  should 
grrea  dearpresemtalian  oi  the  proposed 
work,  the  methods  ior caming out  the 
project,  lis  TeLevance  1o  managmp  and 
enhaocinglbeuse  of  Gulf  of  Mexico 
fisheri'  i*saurce6,  and  ciJsJ  estimates  as 
they  relate  to  spedftc  aspects  of  the 
project.  Budgets  will  include  a  detaiied 
breakdown  by  category'  of  expenditure 
wath  .apprt>pria1e  jus*iif>nation  for  both 
the  Federal  and  non-Federal  share 
Applicants  may  submit  iip-ki  three 
related  projects  under  one  proposal,  but 
must  identify  profect  costs,  including 
acimrntptrative  costs,  separately  for  each 
individual  project,  Applicams  should 
not  assume  prior  knowledge  on  the  part 
of  NMFS  as  to  The  relative  merits  <?T  the 
project  described  m  the  application 

2.  Applications  must  be  submitted  in 
the  follo^nng  format: 

a.  Cover  Shfft  An  applicant  must  use 
OMB  Standard  f  crrm  424  (revised  4/88) 
as  the  cover  sheet  ftrr  each  project  or 
group  of  consolidated  prrrjects. 
Applicants  may  obtain  copies  of  the 
form  from  the  .NMFS  Southeast  Regional 
Office,  or  Department  of  Commerces 
Grants  Management  Division  (see 
ADDRESSES) 

b.  Project  Summary:  Each  project 
must  contain  a  summar>^  of  not  more 
than  one  page  that  provides  the 
following  information: 

(1)  Project  title, 

(2)  Project  status  (new  or  continuingl. 
If  continuing,  show  previous  financial 
assistance  award  number  and 
beginning/ending  date, 

(3)  Project  duration  (beginning  and 
ending  dates). 

(4)  Name,  address,  and  telephone 
number  of  applicant. 

(5)  Principal  Investigalor(s). 

(6)  Project  objectives. 

(7)  Summary  of  work  tc  \te  perfornved. 
For  continuing  projects,  the  applicant 
must  briefly  describe  progress  to  date,  in 
addition  to  any  changes  to  the  statement 
of  work  previously  submitted. 

(8)  Total  Federal  funds  requested  (for 
multi-year  projects,  identify  each^'ear's 
requested  funding). 

(9)  Cost-sharmg  to  be  provided  from 
non-Federal  sources  (for  multi-year 
projects,  identify  each  year's  cost- 
sharing).  Specify  whether  contributions 
are  project  related  cash  or  in-kand. 

(10)  Total  project  cost. 

c.  Project  Description:  Each  project 
must  be  completely  and  accurately 
described.  Each  project  description  may 
be  up  to  15  pages  in  length.  N\1FS  will 
make  all  portions  of  the  project 
description  available  to  the  public  and 
members  of  thcfi^ung  industrj'  for 
review  and  comment;  thnrefore,  J^MFS 


caonal  ^aranlee  the  canfMientjalrty  of 
any  iniormatiaai  subnritted  »s  part  of 
any  pro]crt,  nor  wii!  N'MP'S  acoeptfor 
considesratKMi  am  pro-ieot  r«|ues1mjj 
(  onfidenUa:trty  <Tf  any  pfirl  of  1*>«'  fWd^ect. 

Each  prcfwl  must  \w  dt-Bcrihpd  as 
follows: 

\\ )  kicirtifK>atH*r,  if(  Pmhienifs^: 
Describe  how«»ci6tir*R  conditions 
prevent  the  foTI  use  of  Gtrif  of  Mexico 
fishery  resources.  In  this  drscnption, 
identify: 

(a)  The  fisheries  im-oived: 

(b)  The  specific  proWemf-s)  <hat  the 
fishing  indnstrj  has  encountered; 

(c)  The  sectors  of  the  fishing  industry 
that  are  affected;  and 

(d)  Hcrwthcproblem(s)  prevent  the 
fishing  industry  from  using  the  fishery 
resources. 

(2)  Project  Goals  and  Objectives: 
State  what  fhe  proposed  pro^ct  will 
accomplish  and  describe  how  Ihis  will 
eliminate  or  reduce  theproblemlsj 
described  above.  For  multi-year 
projects,  describe  the  ultimate  objective 
of  the  project  and  how  the  individual 
tasks  contribute  to  reaching  the 
objective.  Describe  the  timeframe  in 
which  tasks  would  be  conducted. 

(3)  Need  for  Government  Fwaaung 
Assistance:  E-xplam  why  other  fund 
sources  cannot  fund  all  the  proposed 
work.  List  aU  other  sources  of  funding 
that  are,  or  have  been. sought  far  the 
project. 

^4)  Participation  by  Persons  or  Croups 
Other  Than  the  AppJ^cant:  Describe  the 
level  of  participation  required  in  the 
prajeot(s)  by  NO.AA  orolher 
go%'emment  and  non-government 
entities  Specific  NOAA  employees 
should  not  be  named  in  the  proposal, 
even  though  the  applicant  may  wish  to 
acknow  ledge  government  expertise  m 
an  allied  areas. 

(5J  Federal,  State,  and  Local 
Goi-ernment  Activrties:  List  any 
programs  (Federal.  State,  or  local 
government  or  activities  incl-utin^  Stale 
Coastal  Zone  Management  Programs, 
Sea  Grant,  Southeast  Area  Monitoring 
and  Assessment  Program.  Pubi,.  99-659 
and  Cooperative  Statistics)  this  pro^ct 
would  affect  and  describe  ihe 
relationship  between  the  proiecl  and 
those  plans  or  activities 

(6)  Project  Outline:  Describe  the  work 
to  be  performed  diiriog  the  project, 
starting  with  the  first  month  s  workand 
continuing  to  the  last  month.  Identify 
specific  itileetones  that  can  be  used  to 
track  project  pnogress.  P"or  multi-year 
projects,  major  project  tasks  and 
milestones  for  future  vears  must  also  be 
identified.  If  the  work  described  in  this 
section  does  not  contain  sufficient  detail 
to  allow  for  proper  technical  evaluation, 
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NMP'S  will  not  consider  the  application 
for  funding  and  will  return  it  to  the 
afiplicant. 

(7)  Project  Management:  Describe 
how  the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
pmployed  by  the  applicant  who  will  be 
involved  in  the  project,  their 
qualifications,  and  their  level  of 
involvement  in  the  project. 

(8)  Monitoring  of  Project  Performance: 
Identify  who  will  participate  in 
monitoring  the  project. 

(9)  Project  Impacts:  Describe  the 
impact  of  the  project  in  terms  of 
anticipated  increased  landings, 
production,  sales,  exports,  product 
quality,  safety,  or  any  other  measurable 
factors.  Describe  the  specific  products  or 
services  that  will  be  produced  by  this 
project.  Describe  how  these  products  or 
services  will  be  made  available  to  the 
fishing  industry. 

(10)  Evaluation  of  Project:  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
in  the  final  report.  The  application  must 
describe  the  methodology  or  procedures 
to  be  followed  to  determine  technical  or 
economic  feasibility,  to  evaluate 
consumer  acceptability,  or  to  quantify 
the  results  of  the  project  in  promoting 
increased  landings,  production,  sales, 
exports,  product  quality,  safety,  or  other 
measurable  factors. 

(11)  Total  Project  Co.s/s.- Total  project 
costs  is  the  amount  of  funds  required  to 
accomplish  the  proposed  statement  of 
work  (SOW),  and  includes  contributions 
and  donations.  All  costs  must  be  shown 
in  a  detailed  budget.  Cost-sharing  shall 
not  come  from  another  Federal  source. 
Costs  must  be  allocated  to  the  Federal 
share  and  non-Federal  share  provided 
by  the  applicant  or  other  sources.  Non- 
Federal  costs  are  to  be  divided  into  cash 
and  in-kind  contributions.  A  standard 
budget  form  (ED-357  NG;  Rev.  3-80)  is 
available  from  the  offices  listed  (see 
AOORESSES).  A  separate  budget  must  be 
submitted  for  each  project.  An  applicant 
submitting  a  multi-year  project  must 
submit  two  budgets — one  covering  total 
project  costs  (including  individual  costs 
per  year)  and  one  covering  the  initial 
funding  request  for  the  project.  The 
initial  funding  request  must  cover  funds 
required  during  the  first  12-monlh 
period.  NMFS  will  not  consider  fees  or 
profits  as  allowable  costs  for  grantees. 
To  support  its  budget,  the  applicant 
must  describe  briefly  the  basis  for 
estimating  the  value  of  the  non-Federal 
funds  derived  from  in-kind 
contributions.  Costs  for  the  following 
categories  must  be  detailed  in  the 
budget  as  follows: 

(i)  Personnel. 


(a)  Salaries:  Identify  salaries  by 
position  and  percentage  of  time  and 
annual/hourly  salary  of  each  individual 
dedicated  to  the  project. 

(b)  Fringe  Benefits:  Indicate  benefits 
associated  with  personnel  working  on 
the  project.  This  entry  should  be  the 
proportionate  cost  of  fringe  benefits 
paid  for  the  amount  of  time  spent  in  the 
project.  For  example,  if  an  employee 
spends  20  percent  of  his/her  time  on  the 
project,  20  percent  of  his/her  fringe 
benefits  should  be  charged  to  the 
project. 

(ii)  Consultants  and  Contract 
Services:  Identify  all  consultant  and/or 
contractual  service  costs  by  specific 
task  in  relation  to  the  project.  If  a 
commitment  has  been  made  prior  to 
application  to  contract  with  a  particular 
organization,  explain  how  the 
organization  was  selected.  Describe  the 
type  of  contract,  budget,  deliverables 
expected,  and  timeframe.  A  detailed 
budget  must  be  submitted  (with 
supporting  documentation)  for  the  total 
amount  of  funding  requested  for  a 
subcontractor/consultant.  All  contracts 
must  meet  the  standards  established  in 
0MB  circulars. 

(iii)  Travel  and  Transportation: 
Identify  number  of  trips  to  be  taken, 
purpose,  and  number  of  people  to  travel, 
itemize  estimated  costs  to  include 
approximate  cost  of  transportation,  per 
diem,  and  miscellaneous  expenses. 

(iv)  Equipment,  Space  or  Rental  Costs: 
Identify  equipment  purchases  or  rental 
costs  with  the  intended  use.  Equipment 
purchases  greater  than  $500  are 
discouraged,  since  experienced 
investigators  are  expected  to  have 
sufficient  capital  equipment  on  hand. 
Use  of  lease  to  purchase  (LTOP)  or 
similar  leases  are  prohibited.  Identify 
space  or  rental  costs  with  specific  uses. 

{v)  Other  Costs. 

(a)  Supplies:  Identify  specific  supplies 
necessary  for  the  accomplishment  of  the 
project.  Consumable  office  supplies 
must  be  included  under  Indirect  Costs 
unless  purchased  in  a  large  quantity  to 
be  used  specifically  for  the  project. 

(b)  Postage  and  Shipping:  Include 
postage  for  correspondence  and  other 
project  related  material,  as  well  as  air 
freight,  truck  or  rail  shipping  of  bulk 
materials. 

(c)  Printing  Costs:  Include  costs 
associated  with  producing  materials  in 
conjunction  with  the  project. 

(d)  Long  Distance  Telephone  and 
Telegraph:  Identify  estimated  monthly 
bills. 

(e)  Utilities:  These  costs  should  be 
included  under  Indirect  Costs  unless 
purchased  in  a  large  quantify  to  be 
specifically  identified  to  the  project. 
Identify  costs  of  utilities  and  percentage 


of  use  in  conjunction  with  performance 
of  project. 

(f)  Indirect  Costs:  This  entry  should  be 
based  on  the  applicant's  established 
indirect  cost  agreement  rate  with  the 
Federal  Government.  A  copy  of  the 
current  approved  negotiated  Indirect 
Cost  Agreement  must  be  included.  It  is 
the  policy  of  the  Department  of 
Commerce  that  indirect  cost  shall  not 
exceed  direct  costs. 

(g)  Additional  Costs:  Indicate  any 
additional  costs  associated  with  the 
project  that  are  allowable  under  OMB 
Circulars  A-21,  A-87,  and  A-122. 

(d.)  Supporting  Documentation:  This 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amount  of 
information  given  in  the  section  will 
depend  on  the  type  of  project  proposed. 
The  applicant  should  present  any 
information  that  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  to  fisheries 
use  may  be  underestimated.  The 
absence  of  adequate  supporting 
documentation  may  cause  reviewers  to 
question  assertions  made  in  describing 
the  project  and  may  result  in  a  lower 
ranking  of  the  project.  Information 
presented  in  this  section  should  be 
clearly  referenced  in  the  project 
description. 


E.  Application  Submission  and 
Deadline. 

1.  Deadline:  (see  dates] 

2.  Submission  of  Applications  to 
NMFS:  Applications  are  not  to  be  found 
in  any  manner  and  should  be  one-sided. 
All  incomplete  applications  will  be 
returned  to  the  applicant.  Applicants 
must  submit  one  signed  original  and  two 
(2)  copies  of  the  complete  application  to 
the  NMFS  Southeast  Regional  Office 
(see  ADDRESSES).  Questions  of  an 
administrative  nature  should  be  referred 
to  the  Grants  Management  Division, 
OA321  (see  ADDRESSES). 

IV.  Review  Process  and  Criteria 

A.  Evaluation  and  Ranking  of  Proposed 
Projects 

1.  For  applications  meeting  the 
requirements  of  this  solicitation.  NMFS 
will  conduct  a  technical  evaluation  of 
each  project  prior  to  any  other  review. 
This  review  normally  will  involve 
experts  from  non-NOAA  organizations. 
If  an  application  contains  two  or  more 
projects.  NMFS  will  evaluate  the 
projects  separately.  All  comments 
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submitted  to  NMFS  will  be  taken  into 
consideration  in  the  technical  evaluation 
of  projects.  NMFS  will  provide  point 
scores  on  proposals  based  on  the 
following  evaluation  criteria: 

a.  Adequacy  of  research/ 
development/demonstration  for 
managing  or  enhancing  Gulf  of  Mexico 
marine  fishery  resources,  addressing 
especially  the  possibilities  of  securing 
productive  results  (30  points). 

b.  Soundness  of  design/technical 
approach  for  enhancing  or  managing  the 
use  of  Gulf  of  Mexico  marine  fishery 
resources  (25  points). 

c.  Organization  and  management  of 
the  project,  including  qualifications  and 
previous  related  experience  of  the 
applicant's  management  team  and  other 
project  personnel  involved  (20  points). 

d.  Effectiveness  of  proposed  methods 
for  monitoring  and  evaluating  the 
project  (15  points). 

e.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (10  points). 

2.  Applications  will  be  ranked  by 
NMFS  into  three  groups:  (a)  Highly 
recommended,  (b)  recommended,  and 
(c)  not  recommended;  for  presentation  to 
MARFIN  Board  members.  The  Board 
members  individually  will  consider  the 
significance  of  the  problem  addressed  in 
the  project,  along  with  the  technical 
evaluation  and  need  for  funding.  The 
Board  members'  individual  evaluations 
will  aid  NMFS  in  determining  the 
appropriate  level  of  recommended 
funding  for  each  project. 

B.  Consultation  with  Others 

NMFS  will  make  project  descriptions 
available  for  review  as  follows: 

1.  Public  Review  and  Comment: 
Applications  may  be  inspected  at  the 
NMFS  Southeast  Regional  Office  (see 
ADDRESSES  and  DATES). 

2.  Consultation  with  Members  of  the 
Fishing  Industry:  NMFS  shall,  at  its 
discretion,  request  comments  from 
members  of  the  fishing  and  associated 
industries  who  have  knowledge  in  the 
subject  matter  of  a  project  or  who  would 
be  affected  by  a  project. 

3.  Consultation  with  Government 
Agencies:  Applications  will  be  reviewed 
in  consultation  with  the  NMFS 
Southeast  Science  and  Research 
Director  and  appropriate  laboratory 
personnel,  NOAA  Grants  Officer  and,  as 
appropriate.  Department  of  Commerce 
bureaus  and  other  Federal  agencies,  for 
elimination  of  duplicate  funding.  The 
Regional  Fishery  Management  Councils 
(Councils)  may  be  asked  to  review 
projects  and  advise  of  any  real  or 
potential  conflicts  with  Council 
activities. 


C  Funding  Decision 

After  projects  have  been  evaluated. 
MARFIN  Board  members  individually 
will  submit  funding  recommendations  to 
the  Director  of  the  NMFS  Southeast 
Regional  Office  (Regional  Director).  The 
Regional  Director,  in  consultation  with 
the  NOAA  Assistant  Administrator  for 
Fisheries,  will  ascertain  that  the  projects 
do  not  substantially  duplicate  other 
projects  that  are  currently  funded  by 
NOAA/NMFS  or  are  approved  for 
funding  by  other  Federal  offices, 
determine  the  projects  to  be  funded,  and 
determine  the  amount  of  funds  available 
for  the  program.  The  exact  amount  of 
funds  awarded  to  each  project  will  be 
determined  in  preaward  negotiations 
between  the  applicant,  the  Grants 
Office,  and  the  NMFS  program  staff.  The 
Department  of  Commerce  wil  review  all 
projects  recommended  for  funding 
before  an  award  is  executed  by  the 
Grants  Officer.  The  funding  instrument 
will  be  determined  by  the  Grants 
Officer.  Projects  shall  not  be  initiated  by 
a  recipient  until  a  notice  of  award  is 
received  from  the  Grants  Officer.  For 
multiyear  projects,  funds  will  be 
provided  when  specified  tasks  are 
satisfactorily  completed  and  after  NMFS 
has  received  MARFIN  funds  for 
subsequent  fiscal  years. 

V.  Administrative  Requirements 

A.  Obligations  of  the  Applicant 

An  applicant  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  If  a  project  is  awarded,  manage  the 
day-to-day  operations  of  the  project,  be 
responsible  for  the  performance  of  all 
activities  for  which  funds  are  awarded, 
and  be  responsible  for  the  satisfactory 
completion  of  all  administrative  and 
managerial  conditions  required  by  the 
award.  This  includes  adherence  to 
procurement  standards  set  forth  in  the 
award  and  referenced  OMB  Circulars 
and  Department  of  Commerce 
regulations. 

4.  If  a  project  is  awarded,  keep 
records  sufficient  to  document  any  costs 
incurred  under  the  award,  and  allow 
access  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  of  the  United  States,  or 
their  authorized  representatives. 

5.  Fishery  data  collected  during  the 
course  of  a  project  that  could  be 
pertinent  to  fishery  management  needs 
must  be  available  to  NMFS  on  request. 


subject  to  pertinent  confidentiality 
requirements. 

6.  If  a  project  is  awarded,  quarterly 
project  status  reports  on  the  use  of 
funds,  and  progress  of  the  project  must 
be  submitted  to  NMFS  within  30  days 
after  the  end  of  each  calendar  quarter. 
The  content  of  these  reports  will 
include,  at  a  minimum: 

a.  A  summary  of  work  conducted, 
which  includes  a  description  of  specific 
accomplishments  and  milestones 
achieved: 

b.  The  degree  to  which  goals  or 
objectives  were  achieved  as  originally 
projected; 

c  Where  necessary,  the  reasons  why 
goals  or  objectives  are  not  being  met; 
and 

d.  Any  proposed  changes  in  plans  or 
redirection  of  resources  or  activities  and 
the  reason  therefore. 

7.  If  a  project  is  funded,  submit  an 
original  and  two  copies  of  a  final  report 
to  NMFS  within  90  days  after 
completion  of  each  project.  The  report 
must  describe  the  accomplishments  of 
the  project  and  include  an  evaluation  of 
the  work  performed  and  the  results  and 
benefits  of  the  work  in  sufficient  detail 
to  enable  NMFS  to  assess  the  success  of 
the  completed  project.  Results  must  be 
described  in  relation  to  the  project 
objectives  of  resolving  specific 
impediments  to  managing  or  enhancing 
fisheries,  and  be  quantified  to  the  extent 
possible.  Potential  uses  of  project  results 
by  private  industry  or  fishery 
management  agencies  should  be 
specified.  Any  conditions  or 
requirements  necessar>'  to  make 
productive  use  of  project  results  should 
be  identified 

8  Present  completed  project  results  at 
the  annual  MARFIN  conference  and 
submit  an  abstract  15  days  prior  to  the 
conference  (September  1991).  Travel 
funds  for  the  Principal  Investigator  to 
attend  this  meeting  will  be  provided  by 
NMFS 

9.  Each  recipient  of  MARFIN  funding 
must  comply  with  applicable  OMB 
circulars,  Department  of  Commerce 
policies  and  regulations,  and  NOAA 
policies  and  guidelines.  The  Drug-Free 
Workplace  Act  of  1988  requires  that  all 
grantees  receiving  Federal  financial 
assistance  must  maintain  a  drug-free 
workplace.  Each  award  contains  DOC 
standard  terms  and  conditions  and 
NOAA  special  award  conditions  that 
must  be  met  by  the  recipient. 

10  For  each  project  funded,  three 
copies  of  all  publications  or  reports 

printed  with  grant  funds  must  be 
submitted  to  the  Program  Officer.  Any 

publication  pnnted  with  grant  funds 

must  identify  the  NOAA  MARFIN 
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program  as  the  fur.ding  source  along 
with  the  grant  award  number.  Grant 
rt'cipients  are  also  requested  to  submit 
to  the  Program  Officer  three  copies  of  all 
P'iblicalions  resulting  wholly  or  in  part 
from  MARFIN  funded  projects,  to 
indicate  in  such  publications  the  role  of 
the  MARFIN  program  in  accomplishing 
the  research  and,  where  another 
Federally  funded  program  provides  data 
sources  used  in  the  research,  to  so 
indicate. 

B.  Obligations  of  the  National  Marine 
fisheries  Service 

The  NMFS  Southeast  Region  will: 

1.  Provide  programmatic  information 
r.'K;essary  for  the  proper  submission  of 
applications. 

2.  Provide  advice  to  inform  applicants 
of  NMFS  fishery  management  and 
development  policies  and  goals. 

3.  Monitor  all  projects  after  award  to 
ascertain  their  effectiveness  in 
achieving  project  objectives  and  in 
producing  measurable  results.  Actual 
accomplishments  of  a  project  will  be 
compared  with  stated  objectives. 

4.  Refer  questions  regarding  grant 
management  policy  and  administration 
from  applicants/recipients  to  the  Grants 
Officer. 

C  NOAA  Grants  Management  Officer 
Fifisponsibility 

The  NOAA  Grants  Management 
Officer  is  responsible  for  the  execution 
of  NOAA  Federal  Assistance  Awards. 
The  Grants  Officer  is  responsible  for  the 
business  management  aspects  of  the 
awards,  and  serves  as  the  counterpart  to 
the  Business  Officer  of  the  recipient.  The 
Grants  Officer  works  closely  with  the 
Program  Officer,  who  is  responsible  for 
the  scientific,  technical,  and 
programmatic  aspects  of  the  project.  The 
official  grant  file  will  be  maintained  by 
the  Grants  Officer. 

D  Legal  Requirements 

The  applicant  will  be  required  to 
satisfy  the  requirements  of  applicable 
local,  stale,  and  Federal  laws. 

Recipients  are  subject  to  the 
provisions  of  31  U.S.C.  1352  entitled 
■  Limitations  on  use  of  appropnated 
funds  on  certain  Federal  contracting  and 
financial  transaction."  more  commonly 
known  as  the  "lobbying  disclosure"  rule. 

Section  319  of  Public  Law  101-121 
generally  prohibits  recipients  of  Feder.il 
ciintracts,  grants,  and  loans  from  using 
appropriated  funds  for  lobbying  the 
Kxeculive  or  Legislative  branches  of  the 
Fi;doral  Government  in  connection  with 
n  specific  contract,  grant,  or  loan.  A 
"Certification  for  Contracts.  Grants, 
Loans,  and  Cooperative  Agreements" 
uiid  ihe  SF-LLL  form,  "Disclosure  of 


Lobbying  Activities"  (if  applicable),  are 
required  to  be  submitted  with  the 
application. 

Potential  recipients  may  be  required 
to  submit  an  "Identification-Application 
for  Funding  Assistance"  form  (F'orm  CD- 
346),  which  is  used  to  ascertain 
background  information  on  key 
individuals  associated  with  the  potential 
recipient.  The  CD-346  form  requests 
information  to  reveal  if  any  key 
individuals  in  the  organization  have 
been  convicted  of,  or  are  presently 
facing,  criminal  charges  such  as  fraud, 
theft,  perjury,  or  other  matters  pertinent 
to  management  honesty  or  financial 
integrity.  Potential  recipients  may  also 
be  subject  to  reviews  of  Dun  and 
Bradstreet  data  or  other  similar  credit 
checks. 

A  false  statement  on  the  application 
may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment. 

Grants  awarded  pursuant  to  the 
Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1854(e),  shall 
be  in  accordance  with  the  Fisheries 
Research  Plan  (comprehensive  program 
of  fisheries  research)  in  effect  on  the 
date  of  the  award. 

Classification 

NMFS  reviewed  this  solicitation  in 
accordance  with  Executive  Order  (E.O.) 
12291  and  the  Department  of  Commerce 
guidelines  implemenling  that  Order. 
This  solicitation  is  not  "major"  because 
it  is  not  likely  to  result  in  (1)  an  annua! 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  This  notice  does  not  contain 
policies  with  sufficient  federalism 
implications  to  warrant  preparation  of  a 
federalism  assessment  under  E.O.  12612. 
Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

Information  collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  Clearance  No.  0648- 
0175)  under  the  provisions  of  the 
Piiperwork  Reduction  Act.  Public 


reporting  burden  for  Agency-specific 
collection  of  information  elements, 
exclusive  of  requirements  specified 
under  applicable  OMB  circulars,  is 
estimated  to  average  4  hours  per 
response,  including  the  lime  for 
reviewing  instructions,  searching 
existir»g  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Regional 
Director  and  to  OMB  (see  ADDRESSES). 

This  program  is  subject  to  the 
provisions  of  E.0. 12372. 

Authority:  16  U  S.C.  753a  and  16  U.S.C. 
lH54(fi) 

Dated:  [anuary  18,1991. 
William  W.  Fox,  Jr.. 

Assistant  Adminisirotor  for  Fisheries. 
National  Manne  Fisheries  Service. 
[FR  Doc.  91-1834  Filed  1-25-91:  8:45  am] 
BILLING  COOC  IS10-2>4I 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Open  Meeting;  Armed  Forces 
Epidemiological  Board,  DOD 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 

of  the  following  committee  meeting: 

NAME  OF  committee:  Armed  Forces 
Epidemiological  Board.  DoD. 

DATE  OF  MEETING:  27  February  1991. 

TIME:  UOQ-l  700. 

PLACE:  Ft.'Detrick.  Frederick,  MD! 

PROPOSED  AGENDA:  Final  Review  of 
Overseas  Laboratories  Report. 

This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Interested  persons  wishing  to 
participate  should  advise  the  Executive 
Secretary,  AFEB.  Skyline  Six.  5109 
Leesburg  Pike,  room  667,  Falls  Church. 
Virginia  22041-3258. 

Kenneth  L.  Denton, 

.Mternate  Army  Federal  Register  Liaison 

Officer. 

[FR  Doc.  91-1910  Filed  1-25-91:  8:45  am) 
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Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 
NAME  OF  THE  COMMITTEE:  Army  Science 
Board  (ASB). 

DATES  OF  MEETING:  12-13  February  1991. 
TIME:  0800-1630. 

place:  Pentagon,  Washington.  DC. 
agenda:  The  Army  Science  Board  (ASB) 
1991  Summer  Study  on  Army  Simulation 
Strategy  will  hold  a  2  day  meeting.  The 
meetings  will  include  planning  and 
layouts  of  the  study  plan  and 
introductory  technical/programmatic 
briefing  in  the  area  of  modeling  and 
simulation.  This  meeting  will  be  open  to 
the  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  committee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781/0782. 
Sally  A.  Warner, 

Administrative  Officer,  Army  Science  Board. 
jFR  Doc  91-1921  Filed  1-25-91:  8:45  am) 

BILLING  CODE  3710 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Project  Nos.  1473-005,  et  al.] 

Hydroelectric  Applications,  Granite 
County,  Montana,  et  al.;  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  New 
License. 

b.  Project  No.  U73-005. 

c.  Date  filed:  July  18. 1990. 

d.  Applicant:  Granite  County, 
Montana. 

e.  A'omeo//Vo;ec/.- Flint  Creek 
Project. 

f.  Location:  At  Georgetown  Lake  in 
Granite  and  Deer  Lodge  Counties. 
Montana,  near  the  towns  of  Philipsburg 
and  Anaconda.  A  portion  of  the  project 
is  within  the  Deer  Lodge  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-^25(r). 

h.  Applicant  Contact:  Clifford  Nelson. 
Chairman,  County  Commissioners. 
Granite  County,  P.O.  Box  B.  Philipsburg. 
MT  59858. 


i.  FERC  Contact:  Ms.  Deborah 
Frazier-Stutely,  (202)  219-2842. 
j.  Comment  Date:  March  12, 1991. 
k.  Initial  License:  A  license  was 
issued  effective  to  Montana  Power 
Company  on  |uly  1. 1938,  and  expired 
June  30. 1988.  The  project  is  now  being 
operated  under  an  annual  license. 

1.  Description  of  Project:  The  project 
consists  of  the  following  existing 
facilities:  (1)  a  44-foot-high,  330-foot-long 
masonry-core  earth  embankment  dam 
with  a  crest  elevation  of  6.435.5  feet;'  (2) 
an  uncontrolled  concrete  chute  spillway 
with  an  invert  elevation  of  6,429.5  feet; 
(3)  the  Georgetown  Lake  reservior.  with 
a  surface  area  of  2.850  acres  and  a 
storage  capacity  of  31.040  acre-feet  at  a 
spillway  crest  elevation  6.429.5  feet;  (4) 
a  36-inch-diameter  concrete  pipe  on  the 
east  side  of  the  dam,  returning  fiow  to 
Flint  Creek  (presently  not  operating):  (5) 
two  30-inch-diameter  outlet  pipes  on  the 
west  side  of  the  dam.  one  pipe  providing 
fiow  to  a  woodstave  fiowline  and  the 
other  pipe  ser\'ing  as  a  by'pass  pipe  that 
discharges  flow  into  Flint  Creek,  near 
the  toe  of  the  dam;  (6)  a  52-inch- 
diameter,  6.282-foot-long  woodstave 
fiowline;  (7)  a  63-foot-high  reinforced 
concrete  surge  tank;  (8)  a  36-inch- 
diameter,  l,493-foot-lon«  partially  buried 
penstock;  (9)  a  90-foot-long,  30-foot-wide 
wood  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  of  1.000  kilowatts  (kW):  (10) 
two  underground  trailrace  flumes 
returning  project  fiow  to  Flint  Creek; 
and  (11)  related  facilities. 

The  applicant  proposes  to  (1)  replace 
the  woodstave  fiowline  with  a  36-inch- 
diameter.  6,282-foot-long  steel  pipeline: 
(2)  install  two  new  700-kW  generating 
units;  (3)  buiid  two  underground 
trailrace  flumes  to  return  flow  to  Flint 
Creek:  and  (4)  replace  related  facilities 
to  accommodate  the  additional 
generating  capacity. 

The  total  installed  capacity  of  the 
project  would  increase  from  1.100  kW  to 
2,500  kW,  producing  about  9.23 
gigawatthours  of  energy  annually. 

No  transmission  line  is  part  of  this 
project.  The  estimated  cost  of  proposed 
modifications  to  the  project  is  $2,068,000. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C, 
andDl. 

2  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2407-005. 

c.  Date  Filed:  January  14. 1991. 

d.  Applicant:  Alabama  Power 
Company. 

e.  Name  of  Project:  Yates  Project. 


'  All  elevation!  are  measured  in  Montana  Power 
Company  datum,  which  equali  United  Stales 
Geological  Survey  datum  plus  53  feet. 


f.  Location:  On  the  Tallapoosa  River, 
in  Tallapoosa  and  Elmore  Counties. 
Alabama,  in  the  vicinity  of  Tallassee 
and  Carrville. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  John  E.  Dorsett 
Vice  President,  Power  Generation 
Services.  Alabama  Power  Company.  600 
North  18th  Street.  P.O  Box  2641. 
Birmingham,  Alabama  35291-0364.  (205) 
250-1380, 

i.  FERC  Contact:  Mr.  Lynn  R.  Miles, 
(202)  219-2671. 

j.  Comment  Date:  March  11, 1991. 

k.  Description  of  the  Amendment: 
Alabama  Power  Company  has  proposed 
to  include  five-hundred  and  seventy 
(570)  acres  of  additional  land  within  the 
project  boundary.  The  proposed 
amendment  will  expand  the  project 
boundary  to  include  lands  inundated  by 
the  Tallapoosa  River  one-year  fiood 
level  as  projected  by  the  U.S.  Geological 
Survey.  The  additional  lands  would 
provide  the  licensee  greater  control  of 
the  area  to  ensure  public  safety  during 
times  of  high  river  fiows  in  addition  to 
enhancement  of  the  scenic  and 
recreational  values  in  and  around  the 
project  area. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  D2. 

3  a.  Type  of  Application:  Transfer  of 
license. 

b.  Project  No.:  8377-018. 

c.  Date  Filed:  November  20. 1990. 

d.  Applicant:  Central  Hydroelectric 
Corporation  (Transferor)  and  Isabella 
Partners,  (Transferee). 

e.  Name  of  Project:  Isabella  Project. 

f.  Location:  At  the  Corps  of  Engineers' 
Isabella  Dam.  on  the  Kern  River,  in  Kern 
County.  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Carl  Berg, 
Isabella  Partners.  10050  Bandley  Drive, 
Cupertino.  CA  95014.  (408)  725-0700. 

i  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  March  12, 1991. 

k.  Description  of  Proposed  Action:  On 
May  31, 1988,  a  license  was  issued  to 
Central  Hydroelectric  Corporation  for 
the  construction,  operation,  and 
maintenance  of  the  Isabella  Project.  It  is 
proposed  to  transfer  the  license  to 
Isabella  Partners.  The  proposed  transfer 
will  not  result  in  any  changes  to  the 
proposed  development.  The  Transferor 
certifies  that  it  has  fully  complied  with 
the  terms  and  conditions  of  the  license. 
The  Transferee  accepts  all  the  terms 
and  conditions  of  the  license  and  agrees 
to  be  bound  thereby  to  the  same  extent 
as  though  it  were  the  original  licensee. 
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1.  This  notice  also  consists  uf  the 
following  standard  paragraphs  B.  and 
C. 

4  a.  Type  of  Application:  Major 
License. 

b.  Pro/oct  No.:  10100-002. 

c.  Dale  filed:  May  31,  1990. 

d.  Applicant-  Cascade  River  Hydro. 

e.  Name  of  Project:  Irene  Creek 
Hydroelectric. 

f.  Location:  On  Irene  Creek,  partially 
wKhin  Ml.  Baker-Snoqu.ilmie  National 
Forest  in  Skagit  County.  Washington. 
Ranges  11  and  12  East.  Township  35 
North.  Willamette  Mi;ridian. 

g.  Piled  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791lah825lrj. 

h.  Applicant  Contact  Mr.  Michael  S. 
Wright.  Permit/Engineenng,  Inc..  1300- 
lUlh  Ave.  SE  #22a  Believuc.  WA 
98004.(206)451-7371. 

i.  FERC  Contact  Mr.  James  f  lunter. 
(202)  219-2839. 

j.  Comment  Date:  March  31,  1991. 

k.  Description  of  Pro/ecL  The 
proposed  project  would  consist  of  (1)  a 
40-foot-long.  10-foot-high  reinforced 
concrete  diversion  weir  across  Irene 
Creek  at  river  mile  1.9,  with  a  crest 
elevation  of  2.808  feet;  (2)  a  32- foot  long. 
8-foot-wide.  11-foot-high  reinforced 
concrete  intake  structure  on  the  left 
bank  of  Irene  Creek  with  trashracks. 
fish  screens,  a  sluice  gate,  and  a  closure 
gate;  (3)  34-inch-diameter  water 
conveyance  facilities  including  a  1.200- 
fiiot-long  penstock,  a  4.75()-foot-long 
tunnel,  and  a  4,380-foot-long  penstock; 
(4)  a  33-fool-wide.  34-footlong 
powerhouse  containing  a  generating  unit 
with  an  installed  capacity  of  6.5  .MW;  (7) 
a  4-foot-wide  lailrace  spilling  project 
flows  over  the  edge  of  the  canyon  wall, 
as  a  waterfall;  (8)  a  6.7-milelong,  34.5- 
kV  transmission  line  tying  into  an 
existing  Puget  Power  line;  (10)  a  1,050- 
foot-long  access  road  to  the 
powerhouse;  and  (11)  appurtenant 
facilities.  The  project  would  produce  an 
avernge  annual  output  of  26.3  CW'h  and 
would  cost  $5,155.6(X)  in  1990  dollars. 

1.  Purpose  of  Project:  Power  generated 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.  and  C. 

5  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  10141-002. 

c.  Do/e //Vet/.  June  1.1990. 

d.  Applicant:  William  C.  Porter. 

e.  Name  of  Project:  Olson  Creek 
Hydroelectiic. 

f.  Location:  On  Olson  Creek,  partially 
within  Mt.  Baker-Snoqualmie  National 
Forest  in  Skagit  County,  Washington. 
Township  35  North,  Range  10  East. 
Section  1,  Willamette  Meridian. 


g.  Fih'd  Pursuant  to:  Federal  Power 
Act,  16i;S.C.  791(a}-«2.5(r). 

h.  .Applicun!  Cnntnct:  Dr  Charles 
Fulmt'r.  6174  N.E.  Ifl7lh  Place,  Seattle, 
WA  98155.  (206)  48(>-3437. 

i.  FFHC  Contact:  Mr.  james  Hunter. 
(202) 219-2839 

j  Comment  Dote:  March  13. 1991. 

k.  Description  of  Pra/ect- The 
proposed  project  would  consist  of:  (1)  A 
5-foot-high  concrete  weir  and  a  separate 
intake  structure  with  trash  racks  and 
fish  screens,  together  impounding  water 
at  elevation  361  feet:  (2)  an  18-inch- 
diameter,  977-foot-long  steel  penstock; 
(3)  a  13-foot-wide,  15-foot-long  concrete 
powerhouse  containing  a  200-kW 
generating  unit;  (4)  a  tailracc  discharging 
at  river  mile  1  .SS  and  tailwater  elevation 
r)l  feet;  and  (5)  a  1300-foot-long.  2.4-kV 
trjnsmission  line  to  the  point  of  usage 
on  the  Porter  property.  The  project 
would  have  an  estimated  annual  output 
of  1.22  GWh  and  would  cost  $500,000  in 
V»90  dollars. 

I.  Purpose  of  Project  Generated  power 
would  be  used  solely  on  the  Porter 
property. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B,  C,  andDl. 

6  a.  Type  of  Application:  Major 
Ucense. 

b.  Project  No.:  10813-000. 

C.Dale  filed:  ]u\y  31.  1989. 

d.  Applicant  Town  of  Summersville. 
West  Virginia. 

e.  Name  off^rojecL  Summersville 
Dam. 

f.  Location:  On  the  Gauley  River,  near 
Summersville.  Nicholas  County,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact  Mr.  James  B. 
Price,  Noah  Corp..  120  Calumet  Ct.. 
Aiken,  SC  29801.  (803)  642-2749. 

i.  FERC  Contact:  Michael  Dees  (dmt) 
(202)  357-0807. 

j.  Comment  Date:  March  19. 1991. 

k.  Description  of  Project-  The 
proposed  powerhouse  would  be  located 
downstream  of  the  existing  valve  house 
below  the  existing  U.S.  Corps  of 
Engineers'  Summersville  Dam.  The  dam 
is  a  rock-fill  structure.  393  feet  high  and 
2,280  feet  long.  Other  existing  structures 
are  two  dikes.  2  spillways  and  2  low- 
level  outlet  tunnels.  29-foot  in  diameter, 
which  bifurcate  into  three  11-foot- 
diameter  steel  tunnels  controlled  by  9- 
foot-diameter  Howell-Bunger  valves. 
The  reservoir  storage  volume  at  a 
spillway  crest  elevation  of  1,710  feet  is 
413.400  ac-ft.  The  reservoir  level  varies 
from  1,575  feet  in  winter  to  1,652  feet  in 
summer.  The  reservoir  serves  for  flood 
control,  low  flow  augmentation  and 
recreation. 


The  proposed  project  would  consist 
of:  (1)  Three  11  foot-diameter  penstocks 
connected  to  existing  outlet  conduits;  (2) 
a  powerhouse  containing  3  large  (3  <  24 
MW)  and  1  small  (1/8  MW)  turbine- 
generators;  (3)  a  new  valve  house  with  3 
Howell-Bunger  valves;  (4)  a  tailr?icc;  (5) 
a  transmission  line  8  miles  long:  (6)  a 
switchyard;  and  (7)  appurtenant 
facilities.  Energy  would  be  used  by 
applicant  or  sold  to  a  utility. 

1,  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B.C.  andDl. 

7  a.  Type  of  Application:  Major 
License. 

b.  Project  Na:  10945-000. 

c.  Date  filed:  June  7, 1990. 

d.  Applicant:  City  of  Oswego. 

e.  Name  of  Project  Oswego  Falls 
Project. 

f.  Location:  On  the  Oswego  River  in 
Oswego  and  Onondaga  Counties,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Paul  V. 
Nolan.  6219  North  19th  Street.  Arlington, 
VA  22205,  (703)  534-5509. 

i.  FERC  Contact:  Robert  Bell.  (202) 
219-2806. 

j.  Comment  Date:  March  12, 1991. 

k.  Competing  Applications:  Project 
No.  5984-000,  Filing  date:  February  16. 
1982.  Project  No.  10457-000.  Filing  date: 
August  18,  1987 

1.  Description  of  Project:  The  proposed 
pxoject  would  consist  of;  (1)  The  existing 
316-foot-long  dam  varying  in  height  from 
12.6  feet  iu  15  feet.  (2)  the  existing  1.5- 
foot/high  flashboards;  (3)  an 
impoundment  having  a  surface  area  of 
580  acres,  with  a  storage  capacity  of 
3540  acre-feet  and  a  normal  water 
surface  elevation  of  3.53.3  feet  msl;  (4) 
two  existing  intake  water  structures 
(one  on  each  the  East  and  West  sides  of 
the  dam);  (5)  2  existing  power  houses 
witha  total  installed  capacity  of  11.51 
MW  5  existing  and  3  new  generating 
units  (East  powerhouse  contains  3 
existing  generating  units  with  total  rated 
capacity  of  4500-kW,  the  West 
powerhouse  contains  2  existing  and  3 
new  generating  units  with  a  total 
installed  capacity  of  7010-kW);  (6)  two 
existing  tailraces;  (7)  3  existing  34.5  kV 
transmission  lines;  and  (8)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be 
60.390  MWh  and  would  be  sold  to  the 
Niagara  Mohawk  Power  Corporation. 
The  existing  facilities  are  owned  by  the 
New  York  State  Department  of 
transportation  and  Niagara  Mohawk 
Power  Corporation. 
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m.  This  notice  also  consists  of  the 
following;  standord  paragraphs:  A4,  B,  C, 
and  Dl." 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pnijcct  No.:  11020-000. 

c.  Dote  filed:  October  5,  1990. 

d.  Applicant:  Idaho  Power  Company. 

e.  Name  of  Project:  A]  Wiley 
Hydroelectric  Project 

f.  Location:  On  the  Snake  River  in 
Twin  Fulls  and  Gooding  Counties. 
Idaho,  near  the  town  of  Bliss.  The 
project  would  occupy  National  Park 
Service  lands  and  land  administered  by 
the  Bureau  of  Land  Management.  T6S. 
R12E;  T7S,  R13E  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Actl6USC791(a)-825(r). 

h  Applicant  Contact:  Robert  W. 
Slahman.  Vice  President,  Secretary  and 
General  Counsel,  Idaho  Power 
Company,  1220  Idaho  Street,  Boise,  ID 
83701,  (208)  383-2676:  Mr.  Lee  S. 
Sherline.  Leighton  &  Sherline,  Suite  101. 
1010  Massachusetts  Ave.,  NW, 
Washington,  DC  20001.  (202)  898-1122. 

i.  FEHC  Contact:  Ms.  Deborah  Frazier- 
Sttitely  on  (202)  219-2842. 

j.  Comment  Date:  March  30,  1991. 

k.  Competing  Application:  Project  No. 
105)11-000  Public  Comment:  September 
(i,  1990. 

1.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  A  100-foot- 
high,  R8t)-foot-long  dam;  creating  (2)  a 
625  acre  reservoir  with  a  storage 
capacity  of  24,000  acre-feet  at  elevation 
2,735  feet:  (3)  a  lB4-foot-wide  intake 
structure;  (4)  three  penstocks;  (5)  a 
powerhouse  containing  three  generating 
units  with  a  combined  installed  capacity 
(if  ati.OOO  kW,  producing  an  estimated 
average  annual  output  of  485.000.000 
kWh;  (6)  a  tailrare;  (7)  a  3-mile-long. 
138-kV  transmission  line  tying  into  the 
existing  Bliss-King  line. 

m.  Purpose  of  Project:  Project  power 
will  be  utilized  by  the  applicant  to  meet 
expected  future  growth 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  AlO, 
B,  C,  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.Pro/PcrA'o..- 11036-000. 

c.  Date  filed:  October  25,  1990. 

d.  Applicant:  Calaveras  County  Water 
District  and  Northern  California  Power 
Agency. 

e.  Name  of  Project  Ramsey-French 
Meadow. 

f.  Location:  In  Stanislaus  National 
Forest,  on  Highland  Creek  and  the  North 
Fork  Stanislaus  River,  in  Calaveras  and 
Tuolumne  Counties,  California. 
Township  6  N  Range  16  fc. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r) 


h.  Applicant  Contact:  Mr.  Steve  Felle, 
General  Manager,  Calaveras  County 
Water  District,  P.O.  Box  846,  San 
Andreas,  CA  95249,  (209)  754-3543. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Comment  Date:  March  5,  1991. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  A 
24-fool-high  concrete  dam.  on  Highland 
creek;  (2)  a  reservoir  with  a  surface  area 
of  5  acres  and  a  gross  storage  of  25  acre- 
feet;  (3)  a  12-foot-diameler.  10-mile-long 
penstock;  (4)  a  powerhouse  containing  2 
generating  units  with  a  combined 
capacity  of  58,500  kW  with  an  estimated 
average  annual  generation  of  203  GWh; 
(5)  a  130-fooi-high  concrete  dam,  on  the 
North  Fork  Stanislaus  River:  (6)  a 
reservoir  with  a  surface  area  of  200 
acres  and  a  gross  storage  of  10.000  acre- 
feet;  (7)  a  12-foot-diameter,  8-mile-long 
penstock;  (8)  a  powerhouse  containing  2 
generating  units  with  a  combined 
capacity  of  53.400  kW  with  an  estimated 
average  annual  generation  of  142  GWh; 
(9)  a  2.7-mile-long  transmission  line  from 
the  first  powerhouse  and  a  10-mile-long 
line  from  second  powerhouse  to  the 
interconnection;  and  (10)  a  1-mile-long 
access  road  to  the  powerhouse  on  the 
Stanislaus  River. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $120,000. 

1.  Purpose  of  Project:  Project  power 
would  used  by  the  Northern  California 
Power  Agency. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AIO.B,  C.  andD2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 
b  Project  No.:  11040-000. 

c.  Date  filed:  November  2. 1990. 

d.  Applicant:  Utah  State  University. 

e.  Name  of  Project:  Logan  River  First 
Dam. 

f.  Location:  On  Logan  River  in  Cache 
County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact  Ms.  f^van  N. 
Stevenson.  Vice  President  for 
Administrative  Affairs.  Utah  Slate 
University,  Logan,  Utah  84322-1445, 
(801)750-1146. 

i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri,  (202)  219-2847. 

j.  Comment  Date:  March  12, 1991. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  First  Dam.  owned  by  the 
Appl'cant,  and  would  consist  of:  (1)  The 
existing  concrete  dam.  30  feet  high  and 
200  feet  long;  (2)  a  reservoir  having 


minimal  storage:  (3)  e  powerhouse 
within  8.000  feel  of  the  dam  site  with  an 
installed  capacity  of  800  k  W;  (4)  a 
tailrace  reluming  the  discharge  to  the 
river:  and  (5)  a  direct  connection  to  the 
Applicants  existing  electrical 
distribution.  The  applicant  estimates  an 
annual  output  of  2  MWh  and  the  cost  of 
the  work  to  be  performed  under  the 
permit  to  be  $50,000. 

I  Purpose  of  Project:  The  power 
generated  would  be  utilized  by  the 
Applicant  to  reduce  the  purchased 
power. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.'  B.  C.  and  D2. 

II  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11041-000 

c.  Dale  filed:  November  5.  1990. 

d.  Applicant:  Albion  Dam  Hydro  Watt 
Associates. 

e.  Name  of  Project:  Albion  Dam 
Project. 

f  Location:  On  the  Blackstone  River 
in  Providence  County.  Rhode  Island. 

g.  Filed  Pursuant  to:  Federal  Power 
ActieU.S.C.  791(a)-625(r). 

h  Applicant  Contact:  Mr.  John 
Lavigne,  Rivers  Eiigineering  Company. 
1600  Candia  Road.  Manchester.  NH 
03103,  (603)  647-8700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

).  Comment  Dale:  March  14. 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  existing  300-foot-iong,  25-foot-high 
concrete  rollaway  Albion  Dam:  (2)  the 
existing  impoundment  hii\ing  a  surface 
area  of  18  acres,  with  a  storage  capacity 
of  235  acre-feet,  and  a  norma!  water 
surface  elevation  of  88  feet  msl.;  (3)  the 
existing  1.250-foot-long  headrace:  (4)  the 
existing  powerhouse  containing  one 
generating  unit  with  a  total  installed 
capacity  of  940  kW:  and  (5)  appurtenant 
facilities.  The  applicant  estimates  the 
average  annual  generation  would  be  4.1 
GWH  and  would  be  sold  to  a  local 
utility.  The  Dam  is  owned  by  American 
Tourister,  Inc.  The  applicant  estimates 
the  cost  of  studies  under  this  permit 
would  be  $50,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A7, 
A9,  AlO,  B.  C,  and  D2. 

12  a.  Type  of  Application:  Preliminary 
Permit. 
h.  Project  No.:  11042-000. 

c.  Date  filed:  November  5. 1990. 

d.  Applicant-  Ashton  Dam  Hydro  Watt 
Associates. 

e.  Name  of  Project:  Ashton  Dam 
Project. 

f.  Location:  On  the  Blackstone  River 
in  Providence  County,  Rhode  Island. 
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«.  Filed  Pursuant  to:  Federal  Power 
Act  18  use.  791  (a)-«25(r). 

h.  Applicant  Contact:  Mr.  [ohn 
Lavigne,  Rivers  Engineering  Company. 
1600  Candia  Road.  Manchester,  NH 
03103.  (603)  647-8700. 

i.  FERC  Contact:  Robert  Bell.  (202) 
219-2806. 

j.  Comment  Date:  March  14. 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  (1)  the 
existing  20O-foot-long.  lO-foothigh, 
masonry  arched  Ashton  Dam;  (2)  the 
existing  impoundment  having  a  surface 
area  of  35  acres  with  negligiiDle  storage 
and  normal  water  surface  elevation  of 
74  feet  msl;  (3)  an  existing  700-foot-long, 
30-foot-wide  intake  canal;  (4)  2  proposed 
30-foot  long  penstocks  one  5-foot- 
diameter  the  other  2-foot-diameter;  (5)  a 
proposed  powerhouse  containing  2 
generating  units  having  a  total  installed 
capacity  of  750-kw  (6)  a  proposed  600- 
feet-long.  48-kV  transmission  line;  and 
(7)  appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  4.0  GWH  and  would  be  sold  to 
a  local  utility.  The  dam  is  owned  by 
Ronci  Manufacturing  Co  .  Inc.  The 
applicant  estimates  the  cost  of  studies 
under  this  preliminary  permit  would  be 
$50,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A7. 
A9,  AlO.  B,  C.  and  D2. 

13  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11043-000, 

c.  Date  filed:  November  5.  1990. 

d.  Applicant:  Saranac  Mill  Dam  Hydro 
Watt  Associates. 

e.  Name  of  Project:  Saranac  Mill  Dam 
Project. 

f.  Location:  On  the  Blackstone  River 
in  Providence  County.  Rhode  Island  and 
Worcester  County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a}-825(r). 

h.  Applicant  Contact:  Mr.  John 
Lavigne,  Rivers  Engineering  Company. 
1600  Candia  Road,  Manchester.  NH 
03103.  (603)  647-8700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Comment  Date:  March  19. 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  existing  impoundment  having  a 
surface  area  of  5  acres  with  a  storage 
capacity  of  20  acre-feet  and  a  normal 
water  surface  elevation  of  93  feet  msl; 
(3)  the  existing  2.000-foot-long  intake 
canal;  (4)  a  proposal  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  900  kW;  (5)  the 
existing  tailrace;  (6)  the  proposed  200- 
foot-long  1.2  kV  transmission  line,  and 
appurtenant  facilities.  The  applicant 


cstimales  the  average  annual  generation 
would  be  3.8  GWH  and  would  be  sold  to 
a  local  utility.  The  dam  is  owned  by  P&C 
Enterprises,  Inc.  The  applicant  estimate 
the  cost  of  studies  under  this 
preliminary  permit  would  be  $50,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A7, 
A9.  AlO.  B.  C.  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11046-000. 

c.  Date  Filed:  November  9, 1990. 

d.  Applicant:  Green  Island  Dam  Hydro 
Watt  Associates. 

e.  Name  of  Project:  Green  Island  Dam. 

f.  Location:  At  the  U.S.  Army  Corps  of 
Engineers  Green  Island  Dam  on  the 
Hudson  River  near  Green  Island  in 
Albany  and  Rensselaer  Counties,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Contact  Person:  Mr.  Paul  V.  Nolan, 
6219  N.  19th  Street,  Arlington,  VA  22205. 
703-534-5509. 

i.  FERC  Contact:  Ms.  Julie  Bemt.  (202) 
219-2814. 

j.  Comment  Date:  March  19. 1991. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of;  (1)  A  gated  intake  structure  to 
control  flow  to  the  powerhouse;  (2)  a 
220-foot-long  forebay  to  be  located 
adjacent  to  the  west  lock  wall;  (3)  a 
powerhouse  containing  three  to  six 
generating  units  with  a  total  installed 
capacity  of  20  MW;  (4)  an  850-foot-long 
tailrace;  and  (5)  a  0.4-mile-long 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  50  GWh  and  the  cost  of 
the  work  to  be  performed  under  the 
preliminary  permit  to  be  $50,000. 

1.  Purpose  of  Project:  The  power 
produced  would  be  sold  to  a  local  power 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C  and  D2. 

15  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11050-000. 

c.  Date  Filed:  November  14, 1990. 

d.  Applicant:  North  Side  Canal 
Company.  Ltd. 

e.  Name  of  Project:  North  Side  Jerome 
Hydroelectric  Project. 

f.  Location:  On  Applicant's  U.  S.  and 
W  Canals,  off  the  Main  Canal  which  is 
fed  by  waters  from  the  Snake  River,  in 
Jerome  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Kip  W. 
Runyan,  Ida-West  Energy  Compnay.  333 
North  13th  Street.  Boise.  Idaho  83702, 
(208)  336-4254. 


i.  FERC  Contact:  Mr.  Surender  M. 
Yepuri.  (202)  219-2847. 

j.  Comment  Date:  March  31. 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  five 
water  power  developments,  as  follows: 

(1)  U-1  Development— a  diversion 
structure  (upstream  pool  elevation 
estimated  at  3.928  feet  above  MSL);  two 
10-foot-diameter,  800-foot-long 
penstocks;  a  powerhouse  containing  two 
generators  with  a  combined  generating 
capacity  of  4.3  MW;  a  tailrace  returning 
the  discharge  to  the  U  Canal;  and  a  46- 
kV,  three-mile-long  transmission  line 
interconnecting  with  a  local  distribution 
line.  The  Applicant  estimates  an  annual 
output  of  18,700  MWh. 

(2)  U-2  Development — a  diversion 
structure  (upstream  pool  elevation 
estimated  at  3,885  feet  above  MSL);  a  13- 
foot-diameter.  one-mile-long  penstock;  a 
powerhouse  containing  two  generators 
with  a  combined  generating  capacity  of 
9.9  MW;  a  tailrace  returning  the 
discharge  to  the  U  Canal;  and  a  46-kV. 
four-mile-long  transmission  line 
interconnecting  with  a  local  distribution 
line.  The  Applicant  estimates  an  annual 
out  of  36,400  MWh. 

(3)  U-3  Development — a  diversion 
structure  (upstream  pool  elevation 
estimated  at  3,775  feet  above  MSL);  a  12- 
foot-diameter,  2,000-foot-long  penstock; 

a  powerhouse  containing  two  generators 
with  a  combined  generating  capacity  of 
3.7  MW;  a  tailrace  returning  the 
discharge  to  the  U  Canal;  and  a  46-kV, 
four-mile-long  transmission  line 
interconnecting  with  the  U-2 
Development  transmission  line.  The 
Applicant  estimates  an  annual  output  of 
17,000  MWh. 

(4)  Jerome  North  Road  Development — 
a  gated  outlet  structure  (upstream  pool 
elevation  estimated  at  3,785  feet  above 
MSL);  5.5-foot-diameter,  half-mile-long 
penstock;  a  powerhouse  containing  a 
generator  with  a  capacity  of  950  kW;  a 
tailrace  returning  the  discharge  to  the  S 
Canal:  and  a  46-kV,  four-mile-long 
transmission  line  interconnecting  with 
the  U-2  Development  transmission  line. 
The  Applicant  estimates  an  annual 
output  of  3.600  MWh. 

(5)  W  Diversion  Development — a 
gated  outlet  structure  (upstream  pool 
elevation  estimated  at  3.725  feet  above 
MSL);  a  7-foot-diameter.  half-mile-long 
penstock;  a  powerhouse  containing  a 
generator  with  a  capacity  of  1.8  MW;  a 
tailrace  returning  the  discharge  to  the  W 
Canal;  and  a  46-kV.  five-mile-long 
transmission  line  interconnecting  with 
the  U-2  Develoment  transmission  line. 
The  Applicant  estimates  an  annual 
output  of  6,600  MWh. 
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The  Applicant  estimates  the  cost  of 
the  work  to  be  performed  under  the 
permit  to  be  $292,100. 

1.  Purpose  of  Project:  The  power 
generated  would  be  sold  to  Idaho  Power 
Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C  and  D2. 

16  a.  Type  of  Application:  Preliminarv' 
Permit. 

b.  Project  No.:  11058-000. 

c.  Date  Filed:  December  6. 1990. 

d.  .Applicant:  A.L.L.  Natural 
Resources. 

e.  Name  of  Project:  Fitchborg  Paper 
Mill  Dam  *4. 

f.  Location:  On  the  North  Nashua 
River,  Town  of  Fitchburg.  Worcester 
County.  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791(a)-e25(r). 

h.  Applicant  Contact:  Paul  V.  Nolan, 
6219  N.  19th  Street,  Arlington.  VA  22205, 
(703)  534-5509. 

j.  FERC  Contact:  Charles  T.  Raabe, 
(202)  219-2811. 

j.  Comment  Date:  March  7, 1991. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  9''^-foot-high,  200-fool-long 
granite  and  concrete  dam  having  a  165- 
foot-long  spillway  section  surmounted 
by  1-foot-high  flashboards;  (2)  a 
reservoir  iiaving  a  surface  area  of  two 
acres  and  a  storage  capacity  of  less  than 
one  acre-foot;  (3)  a  gated  intake  at  the 
north  (left)  bank;  (4)  a  short  existing 
canal  section;  (5)  two  proposed  overshot 
waterwheels;  (6)  a  proposed 
powerhouse  containing  a  45-kW 
generator  and  electrical  switchgear;  (7)  a 
proposed  50-foot-long,  13.8-kV 
transmission  line;  and  (8)  appurtenant 
facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be 
260,000  kWh  and  that  the  cost  of  the 
studies  under  the  permit  would  be 
S8,000.  The  existing  facilities  are  owned 
by  Roland  Fitchburg  Paper  Inc. 

1.  This  notice  also  consists  of  the 
following  standai-d  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

17  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11061-000. 

c.  Date  Filed:  December  13, 1990. 

d.  Applicant:  Windsor  Machinery 
Company. 

e.  Name  of  Project:  Lower  Walden 
Hydroelectric  Project. 

"f.  Location:  On  the  Wallkill  River  near 
Walden,  Orange  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Harry  A. 
Terbush,  16  Orbit  Lane.  Hopewell 
Junction,  NY  12533.  (914)  897^194. 


).  FERC  Contact  Mary  C  Golato,  (202) 
219-2804. 

j.  Comment  Date:  March  19, 1991. 

k,  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  An  existing 
concrete  gravity  dam  8  to  9  feet  high  and 
approximately  350  feet  long;  (2)  an 
existing  reservoir  having  a  surface  area 
of  10  acres  with  a  negligible  storage 
capacity  and  a  normal  surface  elevation 
of  277.7  feel  mean  sea  level;  (3)  a 
proposed  powerhouse  containing  two  or 
three  propeller  and/or  Kaplan  turbines 
with  a  total  rating  capacity  of  750 
kilowatts;  (4)  a  13.2-kilovolt,  3-phase 
transmission  line;  and  (5)  appurtenant 
facilities.  The  Village  of  Walden  owns 
the  dam.  The  total  estimated  average 
generation  would  be  2.8  million 
kilowatthours.  The  applicant  estimates 
that  the  cost  of  the  studies  under  permit 
would  be  $15,400.00. 

1.  This  notice  also  consist  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

Standard  paragraphs: 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  apphcation.  No 
competing  apphcations  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 


competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  apphcation.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit  and 
development  applications  or  notices  of 
intent.  Any  competing  preliminary 
permit  or  development  apphcation  or 
notice  of  intent  to  file  a  competing 
preliminarj'  permit  or  development 
apphcation  must  be  filed  in  response  to 
and  in  comphance  with  the  public  notice 
of  the  initial  preliminary  permit 
apphcation.  No  competing  apphcations 
or  notices  of  intent  to  file  competing 
applications  may  be  filed  in  response  to 
this  notice.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminarj'  permit 
application  or  (2)  a  development 
application  (specify  which  tx-pe  of 
application),  and  be  served  on  the 
applicant(s)  named  in  this  public  notice. 
AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminar>-  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminar>'  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary'  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 
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B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

c.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  ail 
capital  letters  the  title  "COMMENTS". 
•NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION  '. 
COMPETING  APPLICATION", 
••PROTt;Sr-.  "MOTION  TO 
INTERVENE ',  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E..  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission.  Room  1027  (810  1st),  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments — States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving. 


developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act.  the 
Endangered  Species  Act.  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  Section  313(b)  of 
the  Federal  Power  Act,  16  U.S.C  Section 
8251(b).  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statute  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 


application.  A  copy  of  the  application 
may  be  obtain  by  agencies  directly  from 
the  Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  January  22.  1991.  Wushington.  DC. 
Lois  D.  Cashcll. 
Secretary. 
|FR  Doc.  91-1860  Filed  1-25-91;  8:45  am| 

BILLING  CODE  «717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of 
November  30  through  December  7, 
1990 

During  the  week  of  November  30 
through  December  7,  1990,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  J.inuary  22,  1991. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

Week  ol  November  30  through  Decemtjer  7.  1 990 


Date 


12'3/90 

12,' 3/ 90. 


Name  and  location  of  applicant 


Gannett  News  Sen<ice,  Arlington.  VA 

Texaco/ ve  Qtde  Town  Pump.  Hardin,  KY  . 


12/4/90  „ 


12/4/90.. 


Bunge  Corpwat'On   New  Yorli,  New  York. 


Gulf/ Ross  Reamsnyder  Gulf,  Findlay,  OH . 


Case  no. 


LFA-00e9 


RR321-38 


RR272-61 


RR300-13 


Type  of  submission 


Appeal  o'  an  Information  Request  Dinial  If  Granted  Gannett  News 
Service  would  receive  access  to  certain  DOE  information. 

Request  for  Modification/Rescission  in  the  Texaco  Refund  Proceed- 
ing /t  Granted.  The  September  10.  1990  Decision  and  Order  (Case 
No  RF321-3455  &  RF321-9311)  issued  to  Ye  Qlde  Town  Pump 
would  be  modified  regarding  the  firms  Application  for  Refund 
submitted  in  the  Texaco  Inc  special  refund  proceeding 

Request  for  Modification /Rescission  in  the  Crude  Oil  Refund  Pro- 
ceeding II  Granlea  The  November  1.  1990  Decision  and  Order 
(Case  No  RF272-20571)  issued  to  Bunge  Corporation  would  be 
modified  regarding  the  firm's  Application  for  Refund  submitted  m 
ine  crude  oil  special  refund  proceeding 

Request  for  Modification/ Rescission  m  the  Gulf  Refund  Proceeding 
If  Granted-  The  November  16,  1990  Decision  and  Order  (Case  No 
RF300-11443)  issued  Ross  Reamsnyder  Gulf  would  be  modi'ied 
regarding  the  firms  Application  for  Refund  submitted  m  the  GuK 
special  refund  proceeding. 
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List  of  Cases  Received  by  the  OrncE  of  Hearings  and  Appeals— Continued 

Week  of  November  30  through  December  7,  1990 


Date 


12/4/90.. 


12/5/90..- 


12/5/90.. 


Name  and  location  of  applicant 


Case  no 


Texaco/Interstate  Texaco.  Hardm,  KY  .„ 


American  Jei  Aviation.  Washington.  DC_.. 


Shell/Inter  Oty  Oil  Company.  Inc.  Washington.  DC- 


RR321-40 


RR272-62 


RR315-1 


Type  of  submission 


Request  for  Modification /Rescission  m  the  Texaco  Refund  Proceed- 
ing //  Granted  The  September  7,  1990  Decision  ana  Ofde-  (C^se 
No  RF321-1076.  RF321-*029,  RF321-6626i  would  be  modified 
regarding  ttie  firm's  Application  tor  Refund  submitted  m  the  "Texaco 
Inc  special  refund  proceeding 

Request  tor  Modification/Rescission  m  trie  CrxxJe  On  Refund  Pro- 
ceeding //  Granted  The  Apm  6,  1990  Decision  and  Order  (Case 
No  RF272-6847)  issued  to  American  Jet  Aviation  iwouid  be  modi- 
fied regarding  trie  firm  s  Application  for  Refund  submitted  m  tr>e 
crude  oil  special  refund  proceeding 

Request  for  Modification /Resassion  in  the  Shell  Refund  Proceeding. 
//  Granted  Trie  October  23.  1990  Decision  and  Oder  {Case  No 
RF31 5-10004)  issued  to  Inter  Oty  (3il  Company  inc  wooid  be 
modified  regardir>g  tfie  firm  s  Application  for  Retuno  submitted  m 
trie  Sfiell  special  refund  proceeding 


Refund  Applications  Received 

[Week  of  November  30  TTirough  Decemtier  7.  1990] 




Received 

Name  of  Firm 

Case  No 

12/7/87 

Chickasha  Fuel 

Supply.  Inc 
Onward  and 

LilUan  Seger 
B.R.S.  Oil 

Company. 
Crude  Oil 

Refund. 

Applications 

Received 
GuH  Oil  Refund. 

Applications 

Received. 
Texaco  Refund. 

ApplicatKins 

Received 
La  Ctona  Oil  and 

Gas  Company 
Central  Power 

and  Light 

Company 
Dow  Chemical 

Company 
Commercial 

Lovelace 

Motor  Freight 
Lee  Way  Motor 

Fneght,  Inc. 

RC272-103 

6/7/88 

RC272-104 

1/30/89 

RF309-1418 

11/30/90 

thru 
12/7/90 

11/30/90 

RF272-84686 
thnj  RF272- 
B4842 

RF300-13912 

thnj  12/7/90... 
11/30/90 

thnj  RF300- 

14207 
RF321-11731 

thru 

thruRF321- 

12/7/90 

11868 

12/3/90 

RF326-183 

12/3/90     

RF326-184 

12/3/90 

RF326-185 

12/3/90 

RF315-10100 

12/3/90 

RF315-10101 

Refund  Applications  Received— 
Continued 

[Week  of  November  30  Through  December  7.  1990] 


Received 

Name  of  Firm 

Case  No 

12/3/90 

Arrow 

Transportation 

Company 
Fisher'8  "Y" 

Service 
South  Daytona 

Shell. 

JB  McCurry 

Conrad  Krai 

RF315-10102 

12/4/90 

RF326-186 

12/4/90 

RF316-10104 

12/5/90 

RFSIS-ICOS 

12/5/90 

RF315-10106 

12/6/90 

12/7/90    

Bnggs 

Transportation 

(Company 
Bay  Oil  Company 

RF315-10106 
RF32&-ie7 

[FR  Doc.  91-1942  Filed  1-25-91:  8:45  am] 

BILLING  CODE  64S0-01-M 


Cases  Filed  During  the  Weeic  of 
RF315-10100     December  7  through  December  14, 
1990 

During  the  Week  of  December  7 
through  December  14. 1990.  the  appeals 

LIST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

Week  of  December  7  through  Decemtier  14  1990 


and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescnbed  m  the 
procedural  regulations  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  22. 1991. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 


Date 


12/10/90 


12/11/90... 


12/12/90.. 


Name  and  Location  of  Applicant 


Case  No 


Texaco/ West  Street  Texaco.  Hardin,  KY. 


Texaco/ William  J  Perret.  Tucson.  AZ., 


RR321-39 


RR321-41 


Brother's  Tnjck  Renui  Co..  Inc..  f^ew  YorK  New  YorV  .  RR272-63 


Type  of  Sutimission 


Request  lor  Modification/ Resassion  m  the  Texacc  Refund  P'oceed- 
ing  //  Granted  The  Septembef  7,  1990  Decision  and  Oder  (C^se 
Nos,  RF321-6398  &  RF321-9310|  issued  to  West  Sfeet  Texaco 
wouk)  tje  modified  regarding  the  tirm  s  Application  lor  Refund 
sut)mitted  in  the  Texaco  Inc  special  refund  proceeding 

Request  to'  Modification/Rescission  m  tt>e  Texaco  Retund  P'oceed- 
ing  //  Granted  The  October  31.  1990  Deasion  and  QrOe'  (Case 
Nos.  RF321-7323  4  RF321-8194)  issued  10  Wi^ua""  J  Perren 
would  be  modified  regarding  the  firms  Application  lor  Refund 
sutxnitted  in  the  Texaco  inc  speaa'  refund  pfoceeding 

Request  lor  Modificabon/ Rescission  m  the  Crude  0<:  Refund  Pro- 
ceeding //  Granted  The  August  17.  1990  Oeasior-  and  Oder 
(Case  No  RF272-68678)  issued  to  Brother  s  Truck  Rentai  (Compa- 
ny. Inc  .  would  tie  modified  regarding  the  firms  Application  lor 
submitted  m  the  caide  oil  special  refund  proceeding 
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List  Of  Cas£S  Recf 'vcd  by  the  Of  fice  of  Hea«ngs  and  Apf>eAts— Continued 

M«ek  o<  Oeoombu  J  Bvou^  Qecatnber  14.  1990 


Date 


12/ 12/ 9a 


t2yi3/9a.. 


12/13-90 


12/14/90 


NarM  and  Locatioo  al  Applicant 


Texaco /Per1i«is  Hoad  Texaco.  &a\cn  Rouga.  LA 


SM^ace  Mining  Resaarcn  Uxary  uria»i«tslon.  WV 


National  H«lium/ Illinois.  SprmgteMt  M.. 


ARCO/Ma|or  OK  PenfieW.  MY.. 


Case  No. 


R8321-42 


LFA-0090 


nR321- 
RM3-242 


RR304-11 


Type  ot  Submission 


Request  for  Modifcabon/ Rescuwon  m  the  Tenaco  Betuod  Proceed- 
inq  //  Granted  The  Decision  and  Odef  (Case  Nos  RF321-4187  & 
RF32 1-9639)  issued  10  Perkins  Road  Texaco  would  be  modified 
regarding  the  firm  s  Application  lor  Refund  submitted  m  ttie  Tenaco 
Inc  special  refund  proceedirg 

Appeal  of  an  Mormaaon  Haquest  Oanwl  //  Gfanled:  The  Juty  30. 
1990  Freedom  of  Information  Request  Denial  issued  by  ttie  Office 
of  Administrative  Services  would  be  rescinded,  and  the  Surface 
Mining  Research  Library  would  receive  access  to  certain  DOE 
information. 

Request  for  ModrticatMn/Rasossioo  m  tha  Natwoal  Helium  Refund 
Proceeding  ft  Grantee/:  The  December  22.  1986  Decision  and 
Order  (Case  No  R03-285)  issued  Illinois  would  be  modified 
regarding  ttie  State's  Application  for  Rotund  submitted  m  the 
National  Hehum  second  stage  refund  proceeding. 

Request  for  Modificationy Rescission  m  ttM  ARCO  Refund  Pioceed- 
ing  If  Granted:  The  October  1.  1990  Decision  and  Order  (Case  No 
RF304-3436)  issued  to  Ma|or  Oils  would  be  rrxxUied  regarding  the 
firm's  Application  for  Reitund  sutimmod  in  ttie  ARCO  special  refund 
proceeding 


Refund  Applications  Received 

«veek  o(  OacemtMT  7  TlwoMgh  Oecanvar  1 4.  1990 


Received 

Name  o<  Firm 

CaseNa 

12/18/B7  _ 

CRy  ot  CoJumbus 

RC272-106 

3/n/M 

City  ot  Colun*o9 

RC272-106 

12/7/«0 

CrudaCM 

«F272-»4«43 

thru 

Refund. 

thru  RF272- 

12/14/90 

Appfications 

85063 

12/7/90. — 

Oi«OIR«lund 

RF300- 14208 

HifU  12/14/90. 

Appkcalnns 

IIVURF300- 

Received. 

14383 

12/7/90 

Tbmco  Refund 

RF321 -11869 

ttvu  12/14/90 

Appficaiiont 

thru  Rf32l- 

RecaMcd. 

12150 

12/7/90 

Roach  Gas  Co.. 
Inc.. 

RF 307-10165 

12/10/90 

Hetgei 
Coddington. 

RP304-12156 

12/10/90  

Triple  H.  Truck 

RF326-188 

Stop 

12/10/90 

Glenn  Schaefar 
Gas  «  Oil 

RF326-189 

12/10/90 

Ph«p* 
Petroleum 
Company 

RF326-190 

12/10/90 

Mid-West  Oil. 
Ltd. 

RF326-t91 

Refund  Applications  Received— 
CofitifHied 

Week  of  Decernber  7  Through  December  14.  1990 


Received 

Natneof  Firm 

Case  No 

12/11/90 

Breonan 
Petroleum  Co 

Hf  329-1 

12/12/90   - 

Ocearw  Temmai 
Corp 

RF  307-10166 

12/Ii90  

Crowr  Central 
Peroteom 
Corp.. 

RF326-192 

12/13/90 

P,M»0  Lines 

RA272-33 

[FR  Doc  91-1943  Filed  1-25-91;  8:45  am) 
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Cases  Filed  During  the  Week  of 
Decemt>«r  14  Uwough  December  21, 
1990 

During  the  Week  of  De;,meber  14 
Uuough  December  21.  1990.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  ttie  appendix  to  this 


notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
the»e  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
tt>e  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dau^d:  January  22.1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  Of  Cases  Receivhd  by  the  Office  of  Hearings  and  Appeals 

yyeek  of  December  14  through  December  21,  1990 


Data 


Name  and  Location  of  Appkcanl 


12/17/90.. 


12/18/90-... 


13/18/90.. 


TcxKO/UoranM   Oi   Corporafwn    New   York.    New 

York. 


TexacO'Tatea  Texaco.  Hard»i,  Karrtuoky  . 


Qten  Milnef .  Seanie.  Waahmglon 


Case  No. 


Type  Ol  Submission 


RR321-43  Request  for  Modification/Rescission  in  the  Texaco  Refund  Proceed- 
ing //  Granted  The  December  5,  1990  Decision  and  Order  (Case 
No  Rf321-fl026  &  Rf  321-10730)  issued  to  Morania  Oil  Corpora- 
tion would  be  modified  regarding  ttie  firms  application  for  refund 
submitted  in  the  Texaco  refund  proceeding 

RR321-44  Request  for  Modification/ Resassion  in  the  Texaco  Refurd  Proceed- 
ing //  Granted:  the  November  28.  1990  and  October  25,  1990 
Decision  and  OrtJer  (Case  Nos.  RF321-11531.  RF321-1B44  A 
RF321-10284)  issued  to  Tate's  Texaco  would  be  modified  regard- 
ing the  firm's  application  for  refund  submitted  in  the  Texaco  refund 
proceeding. 

LFA-0091  Appeal  of  an  information  Request  Denial    If  Granted   Glen  Wilner 

would  receive  access  to  DOE  Intormabon. 


List  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

Week  of  December  14  through  December  21,  1990 


Date 


12/20/90.. 


Name  and  Location  of  Applicant 


Casein. 


Type  of  Submission 


Greenpeace.  Washington,  DC 


LFA-0092 


Appeal  of  an  information  Request  Denia^  //  Granted  The  NovemCier 
21,  1990  Freedom  o*  an  Information  Request  Deniai  issued  by  the 
Office  of  Defense  Programs  would  tie  rescinoed  and  Greenpeace 
wiMiti  receive  access  to  oocuments  requested 


Dale  received 


12/14/90., 

12/14/90. 

12/17/90. 

12/17/90. 

12' 17/90. 

12/17/90. 

12/17/90. 
12/17/90. 
12/17/90. 
12/17/90. 


Name  of  refund 

proceeding  /  name 

of  refund 

application 


I   Case  number 


12/17/90 

12/17/90 

12'17/90 

12'17'90 

12/13/90 

12/18/90 

12/I8'90 

12M8/90 


12/18/90 

12/18/90., 

12/19/90., 

12/20/90. 

12/04/90. 

thru 

12/21/90. 
12'04/90. 

thru 

12'21'90. 
12/04/90. 

thru 

12/21/90. 


Big  Chief  Dniling 

Company 
Charles  Davis  Oil 

Company 
Voegele  BulK 

Service 
United  Gas  Pipe 

Line  Company 
Patrons  Oil 

Ck)mpany 
Pyramid  Supply, 

Inc 
Wayne's  Shell  #i 
Wayne's  Shell  #2 
Waynes  Shell  03 
Pope  Paving 

Corp 
Mann  Car 

Wasties 
National  Heat  & 

Power 
Pyramid  Supply. 

Inc. 
Pyramid  Supply, 

Inc 
Wallers  Service 

Center 
James  B  Catietr 

Jr 
Loffland  Brothers 

Company 
HG  Seeley 

Const  Corp 
Skyline  Exxon .  . 
Hansen's  Camp 
Ancona  Brothers 

Co 
Rip  Griffin  Truck 

Svc  Ctr 
Crude  Oil  Refund 

Applications 

Received 
Gulf  Oil  Refund 

Applications 
Received 
Texaco  Oil 
Retjnd 
Applications 
Received 


RF326-193 

RF315-I0107 

RF326-194 

RF326-195 

RF326-196 

RF326-197 

.:  RF315-10108 

.:  RF315-10109 

RF316-10110 

RF251-10111 

RF315-10112 

RF3 13-329 

RF3 13-330 

RF309-1419 

RF304-12163 

RF326-198 

RF326-199 

RF326-200 

RF307-10167 
RF315-10113 
RC272-107 

RF326-201 

RF272-85064 

thru  HF272- 

85'l14 
RF300-143a4 

thru  RF300- 

14406 
BF321-12151 

thnjRF32i- 

12307 
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BILLINQ  CODE  64SO-01-M 

Issuance  of  Decisions  and  Orders; 
Week  of  December  17  through 
December  21, 1990 

During  the  week  of  December  17 
through  December  21, 1990.  the 


decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Heanngs  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Heanngs  and  Appeals. 

Appeals 

Glen  Milner.  12/17/90:  KFA-0181 

Glen  Milner  filed  a  Freedom  of 
Information  Act  (FOIA)  Appeal  of  a 
partial  information  request  denial  by  the 
Albuquerque  Operations  Office 
(Albuquerque)  of  the  Department  of 
Energy  (DOE).  The  DOE  determined  that 
portions  of  the  requested  material 
contain  classified  Restricted  Data  and 
Formerly  Restricted  Data,  as  those  terms 
are  defined  in  the  Atomic  Energy  Act  of 
1954.  Therefore,  these  portions  were 
withheld  from  release  under  Exemption 
3  of  the  FOIA.  The  Department  of  the 
Navy,  (Navy)  the  originator  of  the 
documents  at  issue,  also  withheld 
portions  of  the  requested  material  under 
Exemption  5  of  the  FOIA.  The  Navy 
reasoned  that  these  portions  disclosed 
opinions  and  recommendations  that 
were  involved  in  the  Government's 
deliberative  process.  However,  the  Navy 
determined  that  some  responsive 
unclassified  portions  of  the  material 
should  be  released  to  Milner. 
Accordingly,  Mr.  Milners  Appeal  was 
granted  in  part  and  denied  in  part. 

The  Oak  Ridge r.  12/20/90:  LFA-0086 

The  Oak  Ridger  filed  an  Appeal  from 
determinations  issued  by  the 
Authorizing  Official  of  the  Oak  Ridge 
Operations  Office  (ORO)  of  the 
Department  of  Energy  (DOE).  The 
determinations  denied,  in  part,  a 
Request  for  Information  which  the  Oak 
Ridger  had  filed  under  the  Freedom  of 
Information  Act.  The  Oak  Ridger 
requested  from  ORO  all  documents 
referring  to  the  union  referral  system  to 
be  utilized  by  Morrison  Knudseb- 
Ferguson  and  the  Knoxville  Building  and 
Construction  Trades  Counsel.  In 
considering  the  Appeal,  the  DOE  found 
that  the  Authorizing  Official  had 


properly  applied  Exemption  5  to  the 
majority  of  the  documents  in  question. 
However,  the  DOE  released  a  redacted 
copy  of  one  document  that  contained 
segregable  factual  material. 

Supplemental  order 

Economic.  Regulatory  Administration/ 
Bavport  Refining  Co..  12/17/90; 
KRX-0064 
In  Bavport  Refi.ning  Company.  18  DOE 
f  83,007  (1989),  the  DOE  issued  a 
Remedial  Order  to  Bayport  Refining  and 
its  President  Malcom  M.  Turner  on  the 
basis  of  alleged  violations  of  the 
layering  rule  embodied  in  10  CFR 
212,186,  and  sales  of  miscertified  crude 
oil  in  violation  of  10  CFR  212  131.  The 
DOE,  however,  requested  further 
briefing  on  the  liability  of  two  Bayport 
officers.  Harry  F.  Mason  (Mason)  and 
Robert  H.  Houser  (Houserj.  under  the 
Trust  Fund  Doctnne.  Thereafter,  the 
Economic  Regulatory  Adminstration 
(ERA)  filed  a  Motion  for  Issuance  of 
Special  Report  Orders  to  gain 
information  on  whether  Bayport  had 
paid  assets  to  Mason  and  Houser  on  its 
corporate  dissolution  The  DOE  denied 
the  ERA'S  request  for  Special  Report 
Orders,  holding  that  ER.^  could  not  now 
use  the  Special  Report  Order  mechanism 
as  a  substitute  for  discover^'  it  should 
have  undertaken  earlier,  ERA  was 
allowed  30  working  days  in  which  to 
either  file  its  brief  on  the  Trust  Fund 
Doctrine  or  dismiss  the  personal  liability 
claim  against  Mason  and  Houser. 

Refund  Applications 

Allied  Bendix  Aerospace.  12/21/90: 
RD2-2-^"0.  RF2:'2-4750 

The  Department  of  Energy  issued  a 
Decision  and  Order  granting  an 
Application  for  Refund  filed  by  Allied 
Bendix  Aerospace  in  the  DOE  s  subpart 
V  crude  oil  proceeding.  In  that  Decision 
and  Order,  the  DOE  found  that  the 
applicant  was  an  end-user  of  the  refined 
petroleum  products  for  which  it  sought  a 
refund  in  that  the  applicant  used  the 
petroleum  products  m  the  course  of  its 
normal  business  activities  as 
manufacturer  of  aerospace  instruments. 
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Since  this  activity  is  not  related  to  the 
petroleum  industry,  the  applicant  was 
presumed  to  have  been  injured  by  the 
crude  oil  overcharges.  A  consoitium  of 
30  states  and  2  temtories  (the  States) 
filed  objections  and  a  Motion  for 
Chscovery  with  respect  to  this 
application.  In  their  submission,  the 
States  attempted  to  rebut  the  end-user 
presumption  of  injury.  The  DOE  found 
that  4.5%  of  the  petroleum  producU 
purchased  by  Allied  were  used  pursuant 
to  contracts  that  permitted  the  applicant 
to  recover  its  increased  petroleum 
product  costs.  Accordingly,  Allied's 
gallonage  cUim  was  reduced  by  4.5%. 
With  res-P'iM  !o  the  remainder  of 
Allied's  galionage  claim,  the  DOE 
rejected  the  States'  objections  and 
determined  that  the  end  user 
presumption  was  applicable.  The  DOE 
further  determined  that  the  Motion  for 
Discovery  should  be  denied,  and  that  a 
refund  of  $10,300  should  be  granted  to 
Allied. 

B&S  Cleaners.  12/20/90;  RF272-68776 

The  DOE  issued  a  Decision  and  Order 
in  the  subpart  V  crude  oil  special  refund 
proceeding  denying  a  refund  to  B&S 
Cleaners,  a  dry  cteaner  in  West  Point, 
Mississippi.  B«S  Cleaners  refused  to 
submit  the  volume  of  petroleum 
products  it  purchased  during  the  period 
August  19, 1973  through  January  27, 
1981.  Instead,  it  based  its  claim  for 
refund  entirely  on  its  purchase  of  new 
dry  cleaning  equipment.  The  DOE 
determined  that  B&S  Cleaners' 
application  did  not  comply  with  the 
mandates  of  the  orders  implementing 
the  crude  oil  refund  procedures,  which 
require  the  use  of  a  volumetric  method. 
Consequently,  the  DOE  stated  that 
refunds  in  the  crude  oil  proceeding  will 
only  be  paid  when  a  claimant  can  show 
the  amount  of  petroleum  products  which 
it  purchased  during  the  period  of 
controls. 

Belships  Company  Limited  Skibs  A/S, 
12/19/90;  RF272-38242.  RD272- 
38242 
The  DOE  Issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  subpart  V  crude  oil  special 
refund  proceeding  being  disbursed  by 
the  DOE  under  10  CFR  Part  205.  The 
DOE  determined  that  the  refund  claim 
was  meritorious  and  granted  a  refund  of 
$17,100.  The  DOE  al*o  denied  a  Motion 
for  Discovery  filed  by  a  consoritum  of 
States  and  two  Territories  of  the  United 
States  and  rejected  their  challenge  to 
the  claim.  The  DOE  denied  the  States' 
Objection,  finding  that  foreign  flag 
ocean  carriers  are  eligible  for  a  refund 
based  on  their  domestic  purchases  of 


pttroieum  products  during  the  price 

control  period. 

Chickasha  Fuel  Supply.  Inc..  12/19/90; 

RC272-103 
The  DOE  issued  a  Supplemental 
Order  rescinding  the  Decision  and  Order 
issued  to  Chickasha  Fuel  Supply,  Inc., 
(Case  No.  RF272-13480)  on  November 
19, 1990.  The  Decision  and  Order  was 
rescindpd  because  later  information 
revealed  that  the  Applicant  was  not  an 
end-user,  but  was  instead  a  reseller  of 
petroleum  products  during  the  crude  oil 
refund  period,  and  had  failed  to  submit 
the  required  evidence  of  injury. 
Exxcn  Corp. /Traveler's  Exxon.  12/18/ 

90:  RF3Q7-10155 
The  DOE  issued  a  Supplemental 
Order  in  the  Exxon  Corporation  special 
refund  proceeding  regarding  Traveler's 
Exxon  (Traveler's)  (Case  No.  RF307- 
5305).  In  Exxon  Co-p./Crundy  County 
Highway  Department.  20  DOE  ^  85.233 
(1990),  Traveler's  was  granted  a  refund 
of  $153  based  upon  its  purchases  of 
Exxon  refined  petroleum  products. 
However,  the  Decision  was  returned  as 
undeliverable  due  to  the  death  of  the 
owner  of  Travelers.  The  DOE  was 
subsequently  unable  to  obtain  a  correct 
address  for  the  executor  of  the  estate  of 
the  owner.  The  refund  granted  to 
Traveler's  was  therefore  rescinded. 

Fine  Management  Corp.,  12/17/90: 
RF272-11733 
The  DOE  issued  a  Decision  and  Order 
denying  the  refund  application  filed  in 
the  Subpart  V  crude  oil  refund 
proceeding  by  Fine  Management 
Corporation  (Fine),  a  reseller  of 
petroleum  products.  Counsel  for  a  group 
of  30  States  and  Territories  (the  States) 
submitted  comments  opposing  Fine's 
refund  claim  on  the  ground  that  Fine 
failed  to  submit  evidence  of  injury 
required  of  resellers.  Fine's 
representative,  the  law  firm  of 
Borenkind  and  Mondeschein,  filed  a 
response  to  the  State's  comments, 
arguing  that  Fine  should  be  granted  a 
refund  because  not  only  did  it  not  file  a 
claim  in  the  "Stripper  Well"  proceeding, 
but  it  was  also  injured  by  crude  oil 
overcharges  as  evidenced  through  a 
showing  of  industry-wide  data.  This 
argument  was  found  to  be  wholly 
inadequate,  and  Fine's  application  was 
denied. 

George  Brox.  Inc..  12/20/90:  RF272- 
78567.  RD272- 78567 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  an  asphalt  manufacturing  and 
road  construction  firm  in  the  Subpart  V 
crude  oil  proceeding.  A  group  of  States 
and  Territories  (States)  objected  to  the 


appbcalion  on  the  grounds  that  the 
applicant  was  able  to  pass  through 
increased  petroleum  costs  to  consumers 
during  the  consent  order  period.  The 
only  evidence  submitted  by  the  States 
was  an  affidavit  by  an  economist  stating 
that,  in  general,  construction  firms  were 
able  to  pass  through  increased 
petroleum  costs.  The  DOE  determined 
that  the  evidence  offered  by  the  States 
was  insufficient  to  rebut  the 
presumption  of  end-user  injury  and  that 
the  applicant  should  receive  a  refund. 
The  DOE  also  denied  the  States'  Motion 
for  Discovery,  determining  that  it  was 
not  appropriate  where  the  States  had 
not  presented  relevant  evidence  to  rebut 
the  applicant's  presumption  of  injury. 
The  refund  granted  to  the  applicant  in 
this  Decision  was  $18,676. 

Gilman  Realty  Corp.,  12/18/90:  RF272- 
5317,  RD272-5317 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Gilman  Realty 
Corp.  (Gilman)  based  on  its  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  A  group  of  twenty -eight  States 
and  two  territories  of  the  United  States 
(the  States)  filed  a  pleading  objecting  to 
and  commenting  on  the  application.  The 
States  contended  that  Gilman,  a 
residential  property  management 
company,  was  able  to  pass  through  a'l 
overcharges  to  its  tenants.  Gilman 
acknowledged  that  it  passed  on  some 
increased  costs  and  estimated  that  it 
passed  increased  costs  associated  with 
50  percent  of  its  heating  oil  purchases. 
The  DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user  injury 
concerning  Oilman's  remaining  heating 
oil  purchases  and  that  the  applicant 
should  receive  a  refund  for  50  percent  of 
its  purchases.  In  addition,  the  States 
filed  a  Motion  for  Discovery  which  was 
denied.  The  refund  granted  in  this 
Decision  was  $4,800. 

Gulf  Oil  Corp. /Cardan  Oil  Co.,  12/19/90: 
RF300-4259 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  by  an  indirect  purchaser  in 
the  Gulf  Oil  Corporation  special  refund 
proceeding.  The  applicant  established 
that  it  purchased  Gulf  products  from 
four  different  suppliers.  The  DOE  had 
not  made  any  determinations  regarding 
the  portion  of  the  alleged  Gulf 
overcharges  absorbed  by  three  of  the 
four  suppliers.  Accordingly,  Cardon's 
claim  on  the  gallons  purchased  from 
those  three  suppliers  was  calculated 
based  upon  its  full  allocable  share  under 
the  same  procedures  used  to  evaluate 
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direct  purchasers  claimi.ng  under  a 
presumption  of  injury.  However,  the 
DOE  had  determined  that  one  of  the 
suppliers.  Beavers  Oil  Company 
(Brj.ivers)  had  itbsorbed  49.6  percent  of 
the  allegf^d  overcharges.  Therefore,  the 
DOE  calculated  Cardon's  refund  on  its 
purchases  from  Beavers  based  upon  50.4 
percent  of  Cardon's  allocable  share,  the 
percentage  of  the  alleged  overcharges 
passed  through  by  Beavers.  Cardon  was 
granted  a  refund  based  upon  the  40 
percent  presumption  of  injury 
established  by  the  Gulf  proceeding  for 
the  volume  purchased  from  the  four 
suppliers.  The  sum  of  the  refunds 
granted  in  this  Decision,  which  includes 
both  principal  and  interest,  is  $10,283. 

Hartford  Steam  Co. /Copper  Valley 

Electric  Association,  Inc.  12/19/90; 
RF272-60334.  RF272-61743 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting 
refund  monies  from  crude  oil  overcharge 
funds  to  the  Hartford  Steam  Company 
(Hartford)  and  the  Copper  Valley 
Electricl  Association,  Inc.  (Copper) 
based  on  their  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981 .  A  group  of  Slates  submitted  an 
objection  to  Hartford's  claim,  stating 
that  Hartford,  and  utilities  in  genera!, 
v-ere  not  injured  by  alleged  overcharges 
because  they  were  able  to  pass 
increased  fuel  costs  on  to  their 
customers  in  the  form  of  higher  prices. 
The  DOE  determined  that  because  both 
Hartford,  an  unregulated  utility  and 
Copper,  a  regulated  utility,  certified  that 
they  had  automatic  mechanisms  for 
returning  any  refunded  monies  to  their 
customers,  both  utilities  were  eligible  to 
receive  refunds  on  behalf  of  their 
customers.  The  DOE  gran'ed  Hartford  a 
I -fund  of  $16,403  based  on  its  approved 
purchases  of  20,.'i04,121  gallons  of 
refined  petroleum  products.  Cupper  was 
gianted  a  refund  of  $16,716  based  on  its 
approved  purchases  of  20,894,697 
gallons  of  petrc'Ieum  products. 

Laclede  Steel  Co.,  12/19/90;  RF272-28S6, 
RD272-2886 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  granting  a 
refund  from  cn;.ie  oil  overcharge  funds 
to  Lailede  Steel  Comparsy  (LacledtO 
based  on  i's  purchases  of  refined 
f-!t-o!eum  products  during  the  period 
August  19, 1973.  through  January  27, 
1981.  Laclede  was  involved  in  the  steel 
industry  and  used  the  petroleum 
products  in  its  business  operations. 
Laclede  was  an  end-user  of  the  products 
( 'a  med  and  was  therefore  presumed 
i.ijured.  A  consortium  of  slates  end 
ttrritories  filed  a  Statement  of 


Objections  and  a  Motion  for  Discovery 
with  respect  to  Laclede's  claim.  The 
DOE  found  that  the  states'  filings  were 
insufficient  to  rebut  the  presumption  of 
injury  for  end-users  in  Laclede's  case. 
Therefore,  Laclede's  Application  for 
Refund  was  granted  and  the  Motion  for 
Discovery  was  denied.  The  refund 
amount  granted  to  Laclede  was  $i7,430. 

Murphy  Oil  Corporation /Southern  Fuel 
Oils,  Inc./Buena  Vista  Oil  Co.,  Inc., 
12/19/90;  RF309-901.  RF309-978 
The  DOE  issued  a  Decision  and  Order 
j-ranting  two  applications  for  refund 
filed  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  The 
applicants  had  each  purchased  some  of 
the  assets  of  a  firm  which  had 
purchased  petroleum  products  directly 
from  Murphy,  Each  applicant  had  also 
submitted  a  letter  from  the  former 
owners  stating  that  the  former  owners 
waived  their  rights  to  any  refunds  in 
favor  of  the  current  owners. 
Accordingly,  each  current  owner  was 
granted  a  refund  equal  to  its  full 
allocable  share  plus  a  proportionate 
share  of  the  interest  that  has  accrued  on 
the  Murphy  escrow  account.  The  total  of 
the  refunds  granted  in  the  Decision  was 
S2.275  ($1,710  principal  plus  $565 
interest.) 

Shell  Oil  Co./LM.  Amick.  Inc.,  12/21/ 
90;  RF3l5-703d,  RF315-10066 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  on  behalf  of  L.M.  Amick.  Inc.  One 
Application  (RF315-7038)  was  filed  by 
Lester  Amick,  the  sole  stockholder  in  the 
corporation  during  the  refund  period, 
and  (he  other  (RF315-10066)  was  filed 
by  Christopher  Amick,  the  present  sole 
Ftockholder.  OHA  held  that  Christopher 
Amick  acquired  the  right  to  the  refund 
with  the  purchase  of  the  corporation's 
stock.  Lester  Amick's  Application  was 
therefore  denied.  On  behalf  of  LM. 
Amick,  Inc.,  Christopher  Amick  received 
a  reumd  of  $1,964  ($1,482  principal  plus 
S482  interest). 

Shell  Oil  Company/ 
South  Dcytona  Shell 
South  Daytona  Shell.  12/20/90;  RF315- 
4503.  RF315-W104 
The  Office  of  Hearings  and  Appeals  of 
t'le  Department  of  Energy  issued  a 
Decision  and  Order  granting  the  Shell 
Oil  Company  refund  applications  of 
South  Daytona  Shell,  a  retailer  of  Shell 
products.  South  Dajtona's  first 
application.  Case  No,  RF31S-4503,  was 
filed  by  Michael  L.  Eddirgs.  It 
sjbspquently  came  to  our  attention  that 
?  Ir.  Eddings  had  a  paitner,  Harry 
B-iulmetis.  Generally,  when  a  firm 
claiming  a  refund  is  a  partnership,  the 
refund  is  divided  among  the  partners. 


Accordingly,  South  Daytona's  refund  of 
$1,378  was  split  between  the  two 
partners.  Each  received  a  refund  of  $fR!9 
($520  in  principal  plus  $169  in  interest). 

Texaco  Inc./ 

JR.  Lemunyon  et  a  I..  12/20/90;  RF321- 
5302  et  al. 
The  DOE  issued  a  Decision  and  Order 
in  the  Texaco  Inc.  refund  proceeding 
concerning  seven  Applications  for 
Refund  filed  by  consignees  and  resellers 
of  Te.vaco  products.  The  DOE  noted  that 
consignees  are  entitled  to  refunds  on  the 
same  basis  as  oiher  resellers  in  order  to 
compensate  for  possible  allocation 
violations  during  the  refund  period.  In 
determining  the  appropriate  volume 
upon  which  to  calculate  the  refunds,  the 
DOE  (1)  reduced  volumes  claimed  by 
jobber  applicants  by  volumes  involved 
in  "Delivery  For  Our  Account " 
transactions  since  these  volumes  did  not 
constitute  purchases,  (2)  excluded  from 
consignee  claims  volumes  that  the 
applicant  purchased  through  the 
consignceship  since  those  volumes  were 
already  included  in  the  consignee 
volumes  and  applicants  are  entitled  to 
only  one  refund  for  the  same  product, 
and  (3)  increased  the  amount  of  the 
claim  where  Texaco  records  indicated 
that  there  were  additional  purchases 
that  the  applicant  did  not  include  in  its 
application.  The  applicants  stated  that 
they  accepted  the  presumption  of  injury; 
accordingly  they  were  not  required  to 
demonstrate  injury.  The  two  applicants 
who  had  allocable  shares  of  less  than 
$10  000  were  granted  refunds  equal  to 
their  full  allocable  share.  Under  the  mid- 
level  presumption  of  injury,  the  five 
other  applicants  were  granted  a  refund 
equal  to  the  greater  of  $10,000  or  50^  of 
their  allocable  share.  The  total  refund 
amount  granted  Lt  this  Decision  is 
S,<17,902  ($72,917  principal  plus  $14,985 
interest). 

Zim  Israel  Navigation  Co..  LTD..  12/17/ 
90.  RF272-42764.  RD272^2764 
Zim  Israel  Navigation  Co.,  Ltd.  (Zim 
Israel),  a  foreign  flagship  carrier 
operating  ocean  going  vessels  in  the 
foreign  commerce  of  the  United  States, 
filed  an  application  for  refund  as  an 
end-user  of  refined  petroleum  products 
in  the  Subpart  V  crude  oil  refund 
proceeding.  Rejecting  arguments  raised 
by  a  group  of  state  governments,  the 
DOEconcluded  that  (i)  Zim  Israel  was 
eligible  to  receive  a  crude  oil  refund 
even  though  it  was  under  foreign 
ownership  and  (ii)  foreign  ocean  carriers 
were  not  auljm;itir.ally  able  to  pass 
through  increased  bunker  fuel  costs  to 
their  customers.  The  DOE  concurred 
with  the  Slates'  position  that  the  DOE 
price  regulations  did  not  apply  to  sales 
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in  the  Panama  Canal  Zone  (PCZ).  and 
subtracted  the  262.710  gallons  of 
purchases  which  Zim  Israel  certified  had 
been  made  in  the  PCZ.  As  an  end-user 
of  the  petroleum  products  involved,  Zim 
Israel  was  presumed  injured  by  the 
crude  oil  overcharges.  The  amount  of 
the  refund  granted  in  this  Decision  is 
$476,127.  A  Motion  for  Discovery  filed 
bv  the  States  was  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals. 


Name 


CaMNo 


Attantic  RicfiheW 
Co  /Evef  Clean 
Car  Was^ 
Ke*l«y'i  Service 
Center 

David  B  Ham» 

Atlantic  RictihekJ 
Co  /J  GocxJwn  & 
MUls  el  al 
Atlantic  RichtieW 
Co  /Ron  9  Arco  el 
«/ 
Crly  o*  Anttwo  et  »l 
GuM  OtI  Corp/ 
Campground  Gelt 
etai 
Gult  Oil  Corp  /Florida 
and  Beacon  GuH  el 
al 
Gu«  Ol  Corp/ 
Shadsbury  GuH  et 
al 
Hamll  Wiggins  Well 

Connpany 
Franklm  D  Gaines 

Oil  Trust 
Shell  OH  Company/ 
Bardy  Farms  She* 
el  al 
Texaco  inc  /Alabama 
Power  Company  et 
al 
Texaco  Inc  /Clcnl 
Garren  CW 
Company 
Clint  Garrett  CM 

Company 
Texaco  Inc  / 
Congress  Street 
Texaco 
Texaco  Inc  /Fagan  s 

Texaco 
Don  Fagan  s  Texaco 
Tataco  Inc  'Julie's 

ServKe  Stalion 
Julie's  Service 

Station 
Texaco  Inc  /R  S 

Kooser 
RB  Kooser  CW 

Company 
R8  Kooser  Oil 

Company 
Bob  s  Texaco 

Service 
R  E  Kooser 


RF304-12151 


RF304-121S2 

RF304-15153 
RF304-2465 


RF304- 11300 


RF272-60909 
RF30O- 11209 


RF300- 10455 

HF3OO-10910 

RF272-6597 
HF272-7001 
RF3 15-8609 

RF32 1-5300 

RF321-4172 

RF321-«810 
RF321-12170 

BF32 1-3204 

,  RF321-6312 
RF321-851B 

RF321-11447 

RF321-47e2 

RF32 1-5482 

RF321-8974 

RF321-5481 

.1  RF32 1-5491 


Date 


12/20/90 


12/21/90 
12/19/90 


12/18/90 
12/20/90 


12/19/90 

12/17/90 

12/17/90 
12/17/90 
12/17/90 

12/18/90 

12/20/90 


Nactm 


12/18/90 
12/17/90 


12/17/90 


12/21/90 


Puru's  Texaco 

Texaco  Inc  /Rucker's 

el  al 
Wantagh  Sctxx)! 

Oistricl 


Case  No 


RF32 1-5492 
RF321-5100 

HF272-49571 


Date 


12/21/90 
12/17/90 


Dismissals 

The  following  submissions  were 
dismissed: 


UVTM 


Bethel-Tate  Local  SctxX))  Dist. 

Bill  Southard  Texaco  #1 

Billy  Car  Shell 

Bob  Mary  Texaco 

Broadway  Texaco „„»..„. 

Cody  s  Service  Station 

CotuiTibia  School  District 

Dtcks  Texaco 


HF272-83420 
RF321-8C9 
RF3 15-7053 
RF321-11/t7 
RF3:?  1-7689 
RF321-11712 
RF272-83968 
RF32 1-4469 
RF 321-4470 
RF321-3357 
RF321-1934 
LFA-0089 
RF272-22941 
RD272-22941 
RF272-70198 
RF272-26139 
RF315-1436 
RF321-I1718 
RF321 -10787 
RF321-2101 
RF31 5-7055 
RF321-2n7 
RF321-2110 
RF315-285 
RF272- 70230 
RF272-12155 
RF272- 16274 
RF309-857 
RF321-1210 
RF321-10067 
RF321-1240 
RF321-8107 
RF321-7303 
RF304-9958 
RF304-11 199 
RF321-1971 
LFA-0063 
RF3 15-264 
RF315-7056 
RF321-7696 
RF 32 1-7697 
RF 32 1-3998 
Woody  s  Texaco J  RF321- 11736 


Dicks  Texaco .~~-. 

Douglas  Texaco ™...., 

Ferry  Farm  Texaco ™.- — .. 

Gannett  News  Service 

Geneva  Rock  Products,  inc. . 
Geneva  Rock  i^oducts.  Inc. . 

Golden  Gem  Growers.  Inc 

Helen  Hayes  Hospital 

Hugh  s  S^lell.  Inc 

Juamta  Texaco . 

Kan  Harnson  Texaco  ..„_.„„„ 

Lee  [)avis  Texaco — 

UghOoot  Shell 

McCarl«y's  Texaco 

Mike  s  Texaco 

No-D-Lay  Service.  Ir»c. 

Palmer  Motor  Express.  Inc.... 
Partiers  Bus  Company.  Inc. ... 

Peona  Blacktop.  Inc 

Poppie  s  Place 

Progress  West  Texaoo..,». 

RAP  Texaco  

Reggan  s  Texaco »,»...... 

Robert  H  Hall 

Roy  s  Texaco 

State  Supply  Company 

Taylor  Towne  Arco 

Taylor  s  Texaco 

The  Lowry  Coalition 

The  Lucky  Angler    

Tnnity  Lane  Shell  StatWo 

Van  Wieren  Texaco  #1 

Van  Wieren  Texaco  #2 

West  Gate  Texaco . 


Case  No. 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
January  22. 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  91-1945  Filed  l-CS-91;  8:45  am) 

BILLING  COOE  S4i(M)1-M 


Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  Department  of  F.ncrgy. 

action:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  the  disbursement  of  $3,800,000,  plus 
accrued  interest,  obtained  by  the  DOE 
under  the  terms  of  a  consent  order 
entered  into  with  Quintana  Enei^y 
Corporation.  Quintana  Refinery  Co.  and 
Quintana  Petrochemical  Company.  The 
petroleum  related  activities  of  the 
Quintana-Howell  Joint  Venture  are  also 
covered  by  these  procedures.  The  OHA 
has  determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  special  refund  procedures.  10 
CFR  part  205.  subpart  V.  and  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 

DATE  AND  ADDRESS:  Applications  for 
Refund  submitted  for  a  portion  of  the 
funds  allocated  to  the  refined  products 
pool  must  be  filed  in  duplicate, 
postmarked  no  later  than  November  29. 
1991.  Applications  should  be  addressed 
to  the  Office  of  Hearing  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585.  AH  Applications 
for  Refund  from  the  refined  product  pool 
should  display  a  reference  to  case 
number  KEF-0131. 

Applications  for  Refund  from  the 
crude  oil  pool  should  be  clearly  labeled 
"Application  for  Crude  Oil  Refund  "  and 
should  be  mailed  to  Subpart  V  Crude  Oil 
Overcharge  Refunds.  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585.  Applications  for 
Refund  from  the  crude  oil  pool  must  be 
filed  in  duplicate  and  postmarked  no 
later  than  June  30, 1992.  Any  party  who 
has  previously  filed  an  Application  for 
Refund  in  crude  oil  proceedings  should 
not  file  another  Application  for  Refund 
from  the  crude  oil  pool.  The  previous 
crude  oil  Application  will  be  deemed 
filed  in  all  crude  oil  proceedings  as  the 
procedures  are  finalized. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker.  Deputy  Director. 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Ave.,  SW.  Washington. 
DC  20585,  (202)  586-2390. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  reguallions  of  the 
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Department  of  Energy  (DOE).  10  CFR 
205.282(b).  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order  sets 
forth  the  procedures  that  the  DOE  has 
formulated  to  distribute  $3,800,000  that 
has  been  remitted  by  Quintana  Energy 
Corporation.  Quintana  Refinery  Co.  and 
Quintana  Petrochemical  Company 
(hereinafter  collectively  referred  to  as 
Quintana)  to  the  DOE  to  settle  possible 
violations  of  the  federal  petroleum  price 
and  allocation  regulations.  The 
petroleum  related  activities  of  the 
Quintana-Howell  Joint  Venture  (QHJV) 
are  also  covered  by  these  procedures. 
The  DOE  is  currently  holding  the  funds 
in  an  interest  bearing  account  pending 
distribution. 

The  OHA  has  decided  to  divide  the 
funds  into  a  refined  products  pool  and  a 
crude  oil  pool.  The  OHA  will  distribute 
these  funds  in  accordance  with  the 
DOE's  subpart  V  refund  procedures,  and 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Cases.  51  F.R. 
27899  (August  4, 1986).  Applications  for 
Refund  from  the  refined  product  pool 
will  be  accepted  from  customers  who 
purchased  controlled  refined  petroleum 
products  from  Quintana  and/or  the 
QHJV  during  the  refund  period. 
Applications  for  Refund  from  the  refined 
product  pool  must  be  post  marked  no 
later  than  November  29, 1991  to  meet  the 
filing  deadline. 

Applications  for  refund  from  the  crude 
oil  pool  of  funds  must  be  post  marked  no 
later  than  June  30, 1992.  As  we  stated  in 
the  Decision,  any  party  who  has 
previously  submitted  a  refund 
Application  in  the  crude  oil  refund 
proceedings  should  not  file  another 
Application  for  Refund  in  the  crude  oil 
proceedings.  That  previous  Application 
will  be  deemed  filed  in  all  crude  oil 
proceedings  as  the  procedures  are 
finalized. 

Dated:  January  18, 1991. 
George  B.  Breznay. 

Director  Office  of  Hearings  and" Appeals. 
January  IB  1991. 

Decision  and  Order 

Names  of  Firm:  Quintana  Energy 

Corporation,  Quintana  Refinery  Co., 
Quintana  Petrochemical  Company 
Date  of  Filing:  April  27, 1989 
Case  Number:  KEF-0131 

On  April  27. 1989,  the  Economic 
Regulatory  Administration  (ERA)  filed  a 
Petition  with  the  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  requesting  that  the  OHA 
formulate  and  implement  procedures  for 
distributing  funds  obtained  through  the 
settlement  of  enforcement  proceedings 


between  Quintana  Energy  Corporation. 
Quintana  Refinery  Co.  and  Quintana 
Petrochemical  Company  (hereinafter 
referred  to  collectively  as  Quintana)  and 
the  DOE.  10  CFR  part  205.  subpart  V. 
The  Consent  Order  also  settles 
Quintana's  potential  liability  as  a  joint 
venturer  in  the  Quintana-Howell  Joint 
Venture  (QHJV).  On  April  30. 1990,  the 
OHA  issued  a  Proposed  Decision  and 
Order  (PD&O)  that  tentatively  set  forth 
procedures  for  disbursement  of  the 
Consent  Order  hinds.  55  FR  18941  (May 
7, 1990).  We  established  a  30-day  period 
for  the  submission  of  comments 
regarding  the  proposed  procedures.  We 
received  comments  from  two  parties. 
The  present  Decision  will  address  these 
comments  and  set  forth  final  procedures 
for  the  distribution  of  the  Quintana 
Consent  Order  funds. 

I.  Background 

Quintana  was  engaged  in.  among 
other  things,  the  production, 
importation,  refining  and  sale  of  crude 
oil  and  refined  petroleum  products 
during  the  period  of  January  1, 1973 
through  January  27. 1981.  Quintana  was 
a  "refiner",  "reseller"  and  "producer"  as 
those  terms  are  defined  by  the  federal 
petroleum  price  and  allocation 
regulations  and  subject  to  the 
jurisdiction  of  the  DOE.  The  ERA 
conducted  an  audit  of  Quintana's 
compliance  with  the  Mandatory 
Petroleum  Price  Regulations  during  the 
period  January  1978  through  December 
1980.  As  a  result  of  this  audit,  the  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  Quintana  and  the  Howell 
Corporation  on  June  24. 1988  which 
alleged  that  the  QHJV  misreported  its 
receipt  of  controlled  tier  crude  oil  as 
uncontrolled  crude  oil  on  its 
entitlements  reports  in  violation  of  10 
CFR  211.66  (b)  and  (h)  and  205.202. 

While  Quintana  and  the  DOE  disagree 
with  regard  to  the  proper  application  of 
the  federal  petroleum  price  and 
allocation  regulations  to  Quintana's  and 
the  QHJV's  activities,  and  each 
maintains  that  its  position  is 
meritorious,  in  order  to  settle  and  finally 
resolve  all  civil  and  administrative 
claims  and  disputes  between  the  DOE 
and  Quintana.  Quintana  and  the  DOE 
entered  into  a  Consent  Order  which 
became  final  on  March  9, 1989.  54  FR 
10039  (March  9, 1989).  The  Consent 
Order  settles  the  liability  of  Quintana 
regarding  all  administrative  claims  and 
disputes,  whether  or  not  previously 
asserted,  between  the  DOE  and 
Quintana  concerning  Quintana's  (and  all 
of  Quintana's  affiliates  and  subsidiaries) 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  during 
the  period  January  1. 1973  through 


January  27, 1981  (the  Consent  Order 
period).  The  Consent  Order  also 
resolves  the  DOE's  claim  against 
Quintana  as  a  joint  venturer  in  the 
QHJV.  However,  it  specifically  does  not 
settle  the  liability  of  the  entity  called  the 
QHJV.  Consent  Order  at  Hf  203  &  501. 
The  Consent  Order  specifies  that  the 
Howell  Corporation,  the  other  joint 
venturer  in  the  QHJV.  would  continue  to 
be  potentially  liable  for  over  $5.4 
million,  plus  neariy  $10  million  m 
interest,  for  its  share  of  violations 
allegedly  committed  by  the  QHJV.  Id.  at 
I  501.  However,  because  the  Consent 
Order  resolves  the  DOE's  claim  against 
Quintana  as  a  joint  venturer  in  the 
QHJV.  we  propose  that  purchasers  of 
covered  products  from  the  QHJV  be 
eligible  to  apply  for  refunds  in  this 
proceeding.  Execution  of  the  Consent 
Order  constituted  neither  an  admission 
by  Quintana  nor  a  finding  by  the  DOE 
that  Quintana  violated  any  statute  or 
regulation.  Consent  Order  at  \  504. 

Pursuant  to  the  Consent  Order, 
Quintana  agreed  to  pay  to  the  DOE  the 
amount  of  $3,800,000  (the  Consent  Order 
funds).  The  Consent  Order  funds  have 
been  placed  in  an  interest-bearing 
escrow  account  maintained  by  the 
Department  of  the  Treasury  for  ultimate 
distribution  by  the  DOE.  This  Decision 
and  Order  sets  forth  the  OHA's  plan  for 
distributing  these  funds  to  qualified 
purchasers  of  Quintana's  and/or  the 
QHJV's  covered  petroleum  products. 

II.  Summary  of  Proposed  Refund 
Procedures 


As  we  indicated  in  the  PD«tO.  the 
Quintana  and  QHJV  Consent  Order 
provides  for  a  global  settlement. 
Therefore,  the  Consent  Order  resolves 
all  alleged  and  potential  regulatory 
violations  of  the  regulations  governing 
both  crude  oil  and  refined  petroleum 
products.  The  Consent  Order  provides 
no  guidance  regarding  the  allocation  of 
the  funds  between  crude  oil  and  refined 
products.  However,  based  upon  the 
global  language  of  the  Consent  Order, 
we  proposed  to  divide  the  Consent 
Order  fund  into  two  pools.  We  proposed 
to  put  $950,000  in  the  crude  oil  pool,  and 
$2,850,000  in  the  refined  product  pool. 
We  proposed  to  distribute  the  Quintapa 
and  QHJV  crude  oil  monies  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  52  FR  27899  (August  4, 
1986).  using  the  procedures  described  in 
New  York  Petroluem,  Inc..  18  DOE 
I  85,435  (1988). 

The  PD&O  also  outlined  procedures 
under  which  purchasers  of  Quintana's 
and/or  the  QHJV's  refined  covered 
products  could  apply  for  refunds.  In 
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cdfr  to  permit  applicunts  to  nriHke 
refund  claims  without  incumnR 
disprnportionnte  costs  as  well  as  to 
hIIdw  the  OUA  to  equitably  and 
efficiently  consider  those  claims,  we  set 
forth  a  number  of  pre  sumptions 
pertaining  to  both  aspects  of  the  refund 
procedures. 

First,  we  presumed  that  the  polenliHl 
refined  product  overchiir<?es  were 
spread  evenly  over  all  ot  Quintana's  and 
the  QH|Vs  sales  of  refined  covered 
products  during  the  (.uosent  (Irder 
period.  We  therefore  proposed  that  an 
applicant's  maKimum  potential  refund 
generally  should  be  computed  Iv 
mul'iplying  the  per-g.illon  refund 
amount  by  the  number  of  gallofis  of 
Q'linlana's  and/or  the  QH|V"s  refined 
covered  pmducts  th<.t  the  claimant 
p.irt  based  during  the  Consent  Order 
period  The  resulting  Tgure  is  referred  to 
as  'he  clairnant's  "voiumetric  share"  of 
the  Qumtana  and  QMIV  Consent  Order 
funds.  However,  ber.iuse  an  applicant 
pi,/>  have  been  overrh.irged  by  mor(! 
than  the  volumetric  a nount,  we 
pr?)posed  that  an  applicant  could  rebut 
the  volumeiric  refuntl  presumption  by 
sh.iAinx  that  it  sustaa.ed  a  giealer 
anu'unt  of  overcharge 

Hecause  it  is  poteincliy  difficult,  lime- 
C'insum;ng,  and  expensive,  to 
demonstrate  that  one  was  forced  to 
iilisorb  any  overcharges  by  Quinlana 
and/or  the  QllIV,  we  proposed  :o  adopt 
a  number  uf  presumptions  conci  rning 
injiiry.  For  trample,  v^e  proposed  that 
resellers  and  retailers  tlaiming  refunds 
of  So.OOO  or  less,  end-users.  agrnAiltural 
cc:operatives.  and  certain  types  uf 
regulated  firms  would  be  presumed 
iniured  by  Quintan.'s  and/or  the 
QMJV's  potential  overcharges.  We  also 
[■-,'posed  to  presume  'hat  claimants  who 
rr..i-Je  only  spot  purch'f-jes  from 
Qumtana  and/or  the  QHIV  were  not 
injured  and  must  rehu!  that  presumption 
t,j  •■•.•i:eive  a  refund.  We  stated  that 
iij.plicants  not  covered  by  one  of  those 
injury  presumptions  would  be  required 
to  demonstrate  that  a.ey  were  forced  to 
i.osorb  any  overcharge  by  Quintana 
and/or  the  QH[V  in  orrler  to  receive 
thei.-  full  voKimetric  shares  of  the 
Qiintana  and  QH|V  Consent  Order 
finds. 

I'l.  Comments  on  and  Changes  to  (he 
Proposed  Decision  and  Order 

As  we  sta'ed  earlier  the  P^}^0  was 
published  m  the  Federal  Register  on 
M.iy  7,  1990,  and  comments  on  the 
proposed  projedures  were  soli(  iled.  55 
FR  18S41  jMiy  7, 1!W(I|.  Two  parties  filed 
comments  on  the  proposed  refund 
p-ocedures.  Those  comments  concerned: 
(1 1  The  division  of  the  Consent  Order 
fii.'ids  between  the  crude  oil  and  refined 


products  pools;  (2)  the  adequacy  of  the 
20  percent  reserve  for  direct  claims  frt)m 
the  crude  oil  pool:  (3)  adoption  of  a 
$10,000  limit  on  the  small  claims 
presumption  for  resellers,  retailers  and 
refiners  rather  than  the  proposed  $5,000 
limit.  We  will  address  those  comments 
below.  We  will  also  discuss  other 
changes  in  the  PD&O  that  the  OHA  is 
adopting  for  this  proceeding. 

A.  Allocation  of  the  Qumtana  and  OH/V 
Consent  Order  Fund  between  Crude  Oil 
and  Refined  Products 

As  we  stated  in  the  PU&O.  we 
proposed  to  allocate  25  percent  of  the 
Consent  Order  funds  to  the  crude  oil 
pool  and  75  percent  to  a  refined 
products  pool.  Attorney  F'hilip  P. 
Kalodner  filed  comments  on  behalf  of 
several  Utilities,  Transporters  and 
Manufacturers.  He  maintains  that  all  of 
the  money  should  all  be  put  in  the  crude 
oil  refund  pool  because  the  only 
violations  alleged  by  the  ERA  were  of 
the  regulations  governing  crude  oil. 
Therefore,  he  asserts,  there  is  no  basis 
for  allocating  any  of  the  Consent  Order 
funds  to  a  refined  product  pool. 

We  are  not  persuaded  by  Mr. 
Kalodner's  arguments  that  all  of  the 
Consent  Order  funds  should  be  put  in 
the  crude  oil  pool.  We  have  said  in  a 
number  of  o'her  proceedings  that 
determining  the  proper  division  of  a 
settlement  fund  is  an  intricate  process 
which  involves  balancing  a  number  of 
issues  and  concerns.  E.g..  Tesoro 
Petroleum  Corp..  20  DOE  H  85.665  (1990) 
[Tesoro].  For  example,  we  consider  the 
nature  of  the  settlement  reached,  the 
size  of  the  Consent  Order  firm,  the  scope 
of  its  operations,  the  information 
available  in  the  ERA  audit  files,  the 
applicable  enforcement  documents,  the 
relative  accuracy  of  information 
contained  in  the  foregoing  documents, 
and  numerous  other  factors.  Even  in 
cases  where  the  ERA  makes  specific 
suggestions  regarding  the  division  of  the 
Consent  Order  funds,  the  OHA  has  the 
discretion  tr)  make  a  final  determination 
regarding  the  most  equitable  allotment 
of  funds. 

The  Qiiintana  Consent  Order  is  a 
global  settlement;  that  is.  it  settles  all  of 
Quintana's  potential  liability  with 
regard  to  its  compliance  with  the  federal 
petroleum  price  and  allocation 
regulations.  Thus,  the  Consent  Order  is 
not  lim.ited  to  the  specific  allegations  in 
the  existing  enforcement  documents 
issued  to  Quintana.  It  settles  all 
regulatory  violations  on  the  part  of 
Quinlana  regardless  of  whether  the 
violations  had  been  formally  alleged  at 
the  time  of  settlement.  However,  the 
Consent  Order  provides  no  specific 
guidance  regarding  the  allocation  of  the 


Consent  Order  funds  between  refined 
products  and  crude  oil.  The  Consent 
Order  settles: 

jhIII  p«friding  and  potential  civil  and 
iidministralive  cJHim.s  v^helhor  or  not  Known, 
demands,  liabilitios,  causes  of  action  or  other 
pmceedings  t)y  the  DOK  agciinst  Quintdna 
regiirdins  Quintana's  compliance  with  and 
(ililiSritinns  under  the  federni  p<Mn)lpiim  pnce 
and  Bllocalion  reiiulations  during  the  period 
covered  t)y  this  Consent  Order,  whelhet  or 
not  heretofore  raised  tiy  an  issue  letter. 
Notice  (?f  I'robabie  Violation.  Notice  of 
Proposed  Disallowance.  Proposal  Remedial 
Order.  Remedirtl  Order,  action  in  court  or 
otherwise,  including  UOF.'s  claim  against 
Quiritana  as  a  joint  venturer  in  the  Qmntana- 
Mowell  joint  Venture,  are  resolved  and 
extinguished  as  to  Quinlana  by  this  Consent 
Order. 

Consent  Order  at  ^  501.  The  phrtise 
federal  petroleum  price  and  allocation 
regulations  is  defined  by  the  Consent 
Order  as: 

all  statutory  requirements  and  administrative 
regulations  and  orders  regarding  the  pricing 
and  allocation  of  crude  oil,  refined  petroleum 
products,  natural  gas  liquids,  and  natural  gas 
liquid  products,  including  the  entitlements 
and  mandatory  oil  imports  programs, 
administered  by  the  DOK.  The  federal 
petroleum  price  and  allocation  regulations 
include  (without  limitation)  the  pricing, 
allocation,  reporting,  certification,  and 
recordkeeping  requirements  imposed  by  or 
under  the  recordkeeping  requirements 
imposed  by  or  under  the  F.conomic 
Stabilization  Act  of  1970  the  F.mergency 
Petroleum  Allocation  Act  of  1973.  the  Federal 
Knergj'  Administraiion  Act  of  1974. 
Presidential  Prociamalion  3;;'9.  and  all 
applicable  DOF.  regul<itions  codified  in  6  CFR 
parts  130  and  150  and  10  CF^R  parts  20.5,  210. 
211.  212  and  213.  and  al!  rules,  rulings, 
guidelines,  interpretations,  clarifications, 
manuals,  decisions,  orders,  notices,  forms, 
and  subpoenas  relating  to  the  pricing  and 
allocation  of  petroleum  products. 

Consent  Order  at  "  203.  To  look 
exclusively  at  the  PRO  issued  to 
Quintana  by  the  ERA  on  )une  24.  1988. 
as  Mr.  Kalodner  suggests,  ignores  the 
global  nature  of  this  settlement.  The 
PRO  was  issued  to  Quintana  and  the 
Howell  Corporation  for  violations 
allegedly  committed  by  the  QHIV. 
However,  the  language  in  ihe  Consent 
Order  (cited  above)  relating  to  the 
issues  resolved  clearly  iniends  to  relieve 
Quintana  of  any  potential  liability  for  its 
own  actions  under  the  federul  petroleum 
price  and  allocation  regulations,  as  well 
as  Quintana's  liability  regarding  the 
actions  of  the  QHjV.  The  Consent  Order 
clearly  absolves  Quintana  of  liability  for 
undiscovered  violations  of  the 
regulations  governing  the  pricing  of 
refined  petroleum  products.  Therefore. 
Mr.  Kalodner  is  clearly  wrong  when  he 
slates  that  the  OHA  has  no  basis  for 
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allocating  funds  to  a  refined  product 
pool.  Moreover,  the  PRO  does  not 
represent  a  final  assessment  that  the 
OHJV  violated  the  crude  oil  regulations. 
Therefore,  we  reiterate  that,  based  upon 
our  experience  in  these  matters,  we 
believe  that  it  is  likely  that  the  fi'rms  had 
significant  exposure  in  the  refined 
product  area.  However.  Mr.  Kalodner's 
arguments  have  prompted  us  to 
reevaluate  our  proposed  allocation 
between  the  crude  oil  and  refined 
products  pools.  We  have  decided  that  it 
is  appropriate  to  allocate  a  larger 
portion  of  the  Consen'  Order  funds  to 
the  crude  oil  pool.  In  the  PD&O,  we 
proposed  to  put  25  percent  of  the 
Consent  Order  funds  in  the  crude  oil 
pool  and  75  percent  in  a  refined 
products  pool.  Under  that  proposed 
allocation,  the  refined  products  pool 
would  have  a  relatively  large  volumetric 
refund  amount,  i.e..  8002364  per  gallon.* 
Generally,  refined  product  refund 
proceedings  involving  firms  that  did  not 
sell  natural  gas  liquids  (NGLs)  or  natural 
gas  liquid  products  (NGLPs)  would  not 
have  such  a  large  volumetric  refund 
amount. 2  Therefore,  we  believe  that  it  is 
reasonable  to  change  the  allocation  so 
that  50  percent  of  the  Consent  Order 
funds  will  go  to  the  crude  oil  pool  and  50 
percent  to  a  refined  products  pool. 
Accordingly,  we  will  allocate  $1,900,000. 
plus  interest,  of  the  Consent  Order  funds 
to  the  crude  oi!  pool  and  Si  900.000,  plus 
interest,  to  a  refined  products  pool.  The 
volumetric  refund  amount  for  the  refined 
products  pool  calculated  under  this 
revised  allocation  is  now  $.001575  per 
gallon.  See  Section  IV. C.  below, 

B.  The  20  percent  Reser\-e  for  Direct 
Claimants  from  the  Crude  Oi!  Pool 

Mr.  Kalodner  also  filed  objections 
regarding  the  OHA's  intent  to  set  aside 
20  percent  of  the  monies  allocated  to  the 
crude  oil  pool  for  direct  restitution  to 
injured  parties.  Mr.  Kalodner  has 
incorporated  by  reference  his  objections 
filed  in  the  Tesoro  proceeding.  Tesoro. 
20  DOE  at  89,524.  In  Tesoro.  Mr. 


'  The  volumetric  is  calculated  by  dividing  llie 
portion  of  the  Consent  CJrder  funds  allocdled  to  ihe 
refined  products  pool  by  the  tolal  voiume  of  covered 
refined  products  sold  bv  Quinlana  and  the  QHIV. 
Quintana  and  the  QH|V  sold  a  total  of  1.206.266.699 
gallons  of  covered  products  dunng  the  penod  from 
August  1973  through  januarv  27.  1918. 

» The  language  cited  above  from  1  203  of  the 
Consent  Order  indicates  that  Quintana  and/or  the 
QHjV  sold  NGIj  and  NGl.Ps  However  Quintana 
has  as,iured  the  OHA  that  neither  it  nor  the  QH)V 
sold  NGLs  or  .\GLPs.  See  Record  of  Telephone 
Conversation  between  Richard  McKee.  Manager. 
Internal  Audit.  Quintana  Petroleum  Corporation, 
and  Raymond  P.  Rayner.  jr.,  Ol-f  A  Attorney  Advisor 
(February  27.  1990),  Letter  from  Richard  McKee  to 
Raymond  P  Ra>-ner.  jr.  (March  5. 1990);  Record  of 
Telephone  Conversation  between  Richard  McKee 
and  Raymond  P  Rayner.  Ir  (April  6, 1990) 


Kalodner  maintains  that  at  least  22 
percent  of  all  crude  oil  monies  will  be 
necessary  to  meet  all  direct  crude  oil 
claims.  Therefore,  he  suggested  that  100 
percent  of  the  Tesoro  crude  oil  monies 
go  to  satisfy  direct  claims.  We  assume 
that  he  is  now  suggesting  that  100 
percent  of  the  Quintana  and  QHJV 
crude  oil  funds  go  to  satisfy  direct 
claims,  Mr.  Kalodner  has  raised,  and  the 
OHA  has  addressed,  virtually  the  same 
arguments  in  numerous  previous 
proceedings.  See  .Veiv  York  Petroleum. 
Inc..  18  DOE  ^  85.435  at  88.701  (1988); 
Getty  Oil  Co..  18  DOE  H  85.808  at  89.322 
(1989).  Therefore,  it  will  be  sufficient  to 
emphasize  that  under  the  terms  of  the 
court-approved  Settlement  Agreement. 
the  amount  of  a  settlement  fund  which 
the  OHA  reserves  for  direct  restitution 
may  not  exceed  20  percent.  Settlement 
Agreement  V,  IV.B.6.  6  Fed.  Energy 
Guidelines  !I  90.509  at  90,665. 
Furthermore,  there  is  no  clear  evidence 
to  suggest  that  the  20  percent  reserve 
amount  is  insufficient  for  direct 
restitution.  See  Con.  Ed.  v.  Herrington.  3 
Fed.  Energy  Guidelines  II  26.637  (D.D.C. 
May  14. 1990).  Accordingly,  we  will 
allocate  20  percent  of  the  crude  oil  funds 
for  direct  restitution  to  crude  oil 
claimants.  In  addition,  we  will  direct  the 
DOE'S  Office  of  the  Controller  to 
distribute  40  percent  to  the  states  and  40 
percent  to  the  federal  government. 

C,  Increasing  the  Maximum  Small 
Claims  Refund  from  $5,000  to  $10,000 

The  Kerr-McGee  Corporation  has  filed 
a  comment  suggesting  that  we  raise  the 
small  claims  presumption  of  injury-  from 
a  S5.000  to  a  $10,000  maximum.  Kerr- 
McGee  points  out  the  proposed 
Quintana  volumetric  refund  amount  of 
$.002364  per  gallon  is  relatively  large 
and  the  OHA  has  used  a  $10,000  small 
claims  level  in  several  other  proceedings 
where  the  volumetric  refund  amount 
was  similarly  large.  Texaco.  Inc..  20 
DOE  I  85,147  (1990)  [Texaco]:  Thomas  P. 
Reidy.  20  DOE  I  85.437  (1990)  [Reidy].  In 
Texaco  and  Reidy  we  found  that 
because  the  volumetric  refund  amounts 
were  large  ($.001l/gallon  and  $.002706/ 
gallon  respectively),  many  applicants 
who  purchased  relatively  small  volumes 
would  be  unable  to  receive  full 
volumetric  refunds  under  the  small 
claims  presumption.  Consequently,  we 
raised  the  maximum  small  claims  refund 
from  $5,000  to  $10,000.  As  we  discussed 
above,  we  have  changed  the  allocation 
of  the  Consent  Order  funds  between  the 
crude  oil  and  refined  products  pools. 
Therefore,  the  volumetric  amount  has 
been  lowered  from  $.002364  to  $.001575 
per  gallon.  However,  the  $.001575  per 
gallon  is  still  larger  than  the  volumetric 


amount  in  Texaco.  Therefore,  the  same 
considerations  that  were  present  in  that 
proceeding  apply  to  this  proceeding 
given  the  relatively  large  volumetric 
refund  amount.  Thus,  we  are  raising  the 
maximum  small  claims  refund  in  this 
proceeding  to  $10,000.  We  will  discuss 
the  requirements  for  recieving  a  refund 
under  the  small  claims  presumption  of 
injury  below. 

D.  Mid-level  Presumption  of  Injury 

The  OHA  has  also  decided  to  add  a  40 
percent  mid-level  presumption  of  injury 
lo  this  proceeding.  The  OHA  has  been 
evolving  toward  the  application  of  a 
mid-level  presumption  of  injury  in  most 
cases.  In  a  number  of  recent  small 
proceedings,  the  OHA  has  stated  that  a 
40  percent  mid-level  presumption  is 
generally  sound  and  reflects  our  belief 
that  larger  claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  alleged  violations.  West  Coast  Oil 
Co..  20  DOE  \  85.583  at  89,337  (1990);  see 
also  Fletcher  Oil  fr  Refining  Company, 
Inc..  2a  DOE  f  85,513  at  89,172  (1990), 
The  OHA  has  no  reason  to  believe  that 
Quinlana  and  the  QHJV  were  not 
typical  in  their  pricing  practices.  The  use 
of  a  mid-level  presumption  of  injury 
serves  dual  purposes.  It  allows  larger 
claimants  to  receive  some  restitution  for 
the  loss  that  they  likely  suffered  without 
incurring  inordinate  expense  in 
compiling  a  claim.  It  also  ensures  that 
refund  claims  are  evaluated  by  the  OHA 
in  the  most  efficient  manner  possible. 
Accordingly,  we  believe  that  it  is 
appropriate  to  apply  a  40  percent  mid- 
level  presumption  in  the  present 
proceeding.  The  specific  procedures  that 
a  claimant  must  follow  for  a  mid-level 
refund  will  be  discussed  below. 

E.  The  Refund  Period 

The  OHA  has  also  determined  that 
while  the  Consent  Order  period  begins 
on  January  1. 1973,  refund  applications 
may  only  be  based  on  purchases  made 
between  August  1973  and  the  day 
preceding  the  relevant  decontrol  dates 
for  the  products  claimed.  Claimants  may 
not  claim  refunds  for  their  purchases 
made  prior  to  August  1973.  because 
neither  Quintana  nor  the  QHJV  sold 
refined  petroleum  products  prior  to  that 
time.' 

IV.  Refund  Procedures 

A.  Distribution  of  the  Quintana  Crude 
Oil  Funds 

We  have  decided  that  the  Quintana 
and  QHJV  crude  oil  monies.  $1,900,000. 


'  Sec  Retort)  of  Telephone  Conversation  between 
Richard  McKee  and  Raymond  P.  Rayner.  Jr. 
(November  29. 1990). 
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plus  interest,  be  disbursed  in 
accordance  with  the  DOEs  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases  (MSRP).  51  Fed.  Reg. 
27899  (August  4.  1986).  using  the 
procedures  described  in  New  York 
Petroleum.  Inc..  18  DOE  f  85.435  (1988)  « 
Up  to  20  percent  of  those  funds, 
$380,000.  will  be  distributed  to  injured 
parties  in  the  DOE's  Subpart  V  crude  oil 
refund  proceeding.  Refunds  to  eligible 
claimants  in  that  proceeding  will  be 
based  on  a  per-gallon  refund  amount 
derived  by  dividing  the  sum  of  all  crude 
oil  overcharge  monies  in  escrow  by  the 
tiitul  US.  consumption  of  petroluem 
products  during  the  period  of  federal 
petroleum  price  controls.*  The  principal 
volumetric  refund  amount  associated 
with  the  Quintana  and  QHJV  crude  oil 
funds  IS  $0.00000094  per  gallon.  Any 
party  that  has  previously  submitted  a 
refund  application  in  the  crude  oil 
refund  proceedings  need  not  file  another 
application.  That  previously  filed 
application  will  be  deemed  to  be  filed  in 
all  crude  oil  proceedings  as  the 
P'-ocedures  are  finalized.  A  deadline  of 
Jure  30. 1988  was  established  for  the 
first  pool  of  crude  oil  funds.  The  first 
pool  was  funded  by  crude  oil  refund 
proceedings,  implemented  pursuant  to 
the  MSRP.  up  to  and  including  Shell.  A 
deadline  of  October  31. 1989  was 
established  for  applications  for  refunds 
from  the  second  pool  of  crude  oil  funds. 
The  second  pool  was  funded  by  those 
crude  oil  proceedings  beginning  with 
World  Oil  Co..  17  DOE  1  85.568, 
corrected.  17  DOE  ^  85.669  (1988),  and 
ending  with  Texaco  Inc  .  19  DOE 
1  85,200,  corrected,  19  DOE  1  85,236 
(1989).  The  deadline  for  filing  an 
application  for  refund  ff-om  the  third 
pool  of  funds  was  established  as  March 
31.  1991  by  BiPetro.  Inc..  20  DOE 
^  85.071  (1990).  The  third  pool  was 
fijnded  by  those  crude  oil  proceedings 
ending  with  Benton  Pruet  d/b/o  P&R 
Trading  Company;  Triton  Exploration 
Company,  Inc..  et  ai.  Case  Nos.  LEF- 
0018;  LEF-0019  (December  13. 1990).  The 
deadline  for  filing  an  Application  for 
Refund  from  the  fourth  pool  of  crude  oil 
funds  will  be  |une  30.  1992.  The 
volumetric  refund  amount  for  the  fourth 


♦  Shortly  after  issuance  of  the  MSRP  the  OUA 
announced  iti  mtenlion  lo  apply  Ihp  M.SKP  in  all 
Subpart  V  proceedings  involving  alleged  cnide  oil 
violations  and  solicited  commenis  concerning  the 
refund  procedures  51  Fed  Reg.  29b«9  ( AugusI  20 
1«J6|  On  Apnl  10,  1987  the  OHA  msued  a  Notice 
analyzing  the  comments  and  se'lmg  forth  final 
procedures  regarding  applications  for  cr\ide  oil 
r.'f;md».  52  Fed  Reg.  11737  (Apnl  10. 19H7) 

»  It  IS  estimated  that  2.020,<W7.335  OOO  gallons  of 
petroleum  products  were  consumt^d  in  the  United 
Slates  during  the  penod  August  1973  tItrouRh 
I  inuar>  1981   Mounhvn  Fuel  Supply  Company.  14 
IX)F.  1  85.475  at  88.868  n.  4  i  1966). 


pool  of  funds  will  be  increased  as 
additional  crude  oil  violation  amounts 
are  received  in  the  future.  Notice  of  any 
additional  amounts  available  in  the 
future  will  be  published  in  the  Federal 
Register.  For  further  information 
concerning  application  procedures  in  the 
Subpart  V  crude  oil  proceeding,  see 
Petrol  Products.  Inc..  20  DOE  ^  85,436 
(1990). 

Under  the  terms  of  the  MSRP,  80 
percent  of  the  Quintana  and  QHJV 
crude  oil  funds,  $1,520,000,  plus  interest, 
as  well  as  any  portion  of  the  above- 
mentioned  20  per  cent  reserve  which  is 
not  distributed,  will  be  divided  equally 
between  the  states  and  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  E.g.,  id.  at 
88, 142-143. 

B.  Eligibility  for  Refunds  from  the 
Refined  Product  Funds 

As  indicated  in  the  PD&O,  the  firms 
and  individuals  that  purchased 
Quintana's  or  the  QHJV's  controlled 
refined  products  during  the  refund 
period  may  file  claims  in  this 
proceeding.  From  our  experience  with 
Subpart  V  refund  proceedings,  we 
believe  that  potential  claimants  will  fall 
into  the  following  categories:  (1)  end- 
users;  (2)  regulated  non-petroleum 
industry  entities  such  as  public  utilities 
or  cooperatives;  and  (3)  resellers, 
retailers  and  refiners. 

The  settlement  amount  of  $1,900,000, 
plus  accrued  interest,  will  be  available 
for  distribution  to  purchasers  of 
Quintana's  and/or  the  QHJV's,  refined 
petroleum  products  during  the  period 
August  1973  through  the  date  when  the 
specific  product  claimed  was 
decontrolled." 

As  in  many  prior  special  refund 
proceedings,  we  are  adopting  certain 
presumptions  that  will  permit  claimants 
to  participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  will  enable  the  OHA  to  consider  the 
matter  in  the  most  efficient  manner 
possible.  See  10  CFR  205.282(e),  Subpart 
V;  see  also  American  Pacific 
International,  14  DOE  H  85,158  (1986) 
[API). 
C.  Calculation  of  Refund  Amount 

We  are  adopting  a  volumetric  method 
to  apportion  the  Quintana  escrow 


account.  We  will  derive  the  volumetric 
figure  by  dividing  the  $1,900,000 
allocated  from  the  Quintana  Consent 
Order  funds  to  the  refined  products  pool 
by  the  total  volume  of  covered  products 
sold  by  Quintana  and  the  QHJV  during 
the  period  from  August  1973  through 
January  27, 1981.  This  yields  a 
volumetric  refund  amount  of  $.001575 
per  gallon,  exclusive  of  interest.'  This 
method  is  based  upon  the  presumption 
that  any  potential  overcharges  were 
spread  equally  over  all  gallons  of 
covered  products  sold  by  Quintana  and/ 
or  the  QHJV  during  the  period  when  the 
refined  products  that  they  sold  were 
controlled." 

Under  the  volumetric  approach,  an 
eligible  claimant  will  receive  a  refund 
equal  to  the  number  of  gallons  of 
covered  products  that  it  purchased  from 
Quintana  and/or  the  QHJV  from  the 
beginning  of  the  refund  period  until  the 
last  day  that  the  products  claimed  were 
controlled,  multiplied  by  the  per  gallon 
v'olumetric  amount  for  this  proceeding. 
In  addition,  each  successful  claimant 
will  receive  a  pro  rata  portion  of  the 
interest  that  has  accrued  on  the 
Quintana  refined  product  funds  since 
the  date  of  remittance. 

As  in  previous  cases,  we  will 
establish  a  minimum  amount  of  $15  for 
refund  claims.  E.g.,  Uban  Oil  Co.,  9  DOE 
\  82,541  at  85,225  (1982)  [Uban]. 

1.  Showing  of  Injury 

Each  claimant  will  be  required  to 
document  its  purchases  of  Quintana's 
and/or  the  QHJV's  covered  products.  In 
addition,  we  will  require  an  applicant  to 
demonstrate  that  it  was  injured  by  the 
alleged  overcharges.  In  order  to 
demonstrate  that  it  did  not  subsequently 
raise  its  prices  and  thereby  recover  the 
increased  costs  associated  with 
Quintana's  and/or  the  QHJV's  alleged 
overcharges,  a  claimant  will  have  to 
show  that  it  maintained  banks  of 
unrecovered  product  costs.  We  are 
willing  to  accept  information 
establishing  with  reasonable  likelihood 
that  a  claimant  had  banks.  Seminole 
Refining,  lnc.,12  DOE  H  85.188  (1985);  see 
also.  Bayou  State  Oil  Corp..  12  DOE  H 
85.197  (1985).  In  order  to  demonstrate 
iniur>',  a  claimant  must  also  show  that 
market  conditions  would  not  permit  it  to 


•  For  example,  middle  dislillales  (such  as  No.  2 
fuel  oil!  were  decontrolled  on  luly  1. 1976 
Therefore,  no  claim  can  be  made  for  middle 
distillates  purchased  from  Quintana  and/or  the 
QH|V  af'er  June  30.  1976.  41  FR  24516  (June  16. 
197BI. 


'  Quintana  and  the  QUIV  sold  a  total  of 
1.206.266,699  gallons  of  covered  products  during  the 
period  from  August  1973  through  January  27,  1981, 

*  Nevertheless,  we  realize  that  the  impact  on  an 
individual  claimant  may  have  been  greater  than  the 
volumetric  amount.  Therefore,  the  volumetric 
presumption  will  be  rebuttable,  and  we  will  allow  a 
claimant  to  suhmll  evidence  delailing  the  specific 
overcharges  that  it  incurred  in  order  to  be  eligible 
for  a  larger  refund.  E.g..  Standard  Oil  Co  /Army  uiio 
Air  Force  Exchange  Service.  12  DOE  I  85.015  (1984). 
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pass  through  those  increased  costs  to  its 
ctislomer*.  E.g.,  API.  14  DOE  |  85.158  at 
88.295  (1986).» 

2.  Small  Claims  Presumption 

We  are  also  adopting  a  presumption, 
as  we  have  in  other  proceedings,  that 
resellers,  retailers  and  refiners  seeking 
refunds  of  $10,000  or  less  were  injured 
by  Quintana's  and/or  the  QHJV's 
pricing  practices.  E.g.,  Reidy,  20  DOE  at 
89.015.  Under  this  small  claims 
presumption,  an  applicant  seeking  a 
total  refund  of  $10,000  or  less  will  not  be 
required  lo  make  a  detailed 
demonstration  of  injury.  Such  an 
applicant  need  only  document  its 
purchase  volume  of  Quintana  and/or 
QHJV  covered  products. 

3.  Mid-level  Reseller,  Retailer  and 

Refiner  Claim.ants 

In  lieu  of  making  a  detailed  showing 
of  injurv',  a  reseller,  retailer  or  refiner 
claimant  whose  allocable  share  exceeds 
$10,000  may  elect  to  receive  as  its  refund 
the  larger  of  $10,000  or  40  percent  of  its 
allocable  share  up  to  $50,000.  An 
applicant  in  this  group  will  only  be 
required  to  provide  documentation  of  its 
purchase  volumes  of  Quintana  and/or 
QHJV  covered  products  during  the 
refund  period  in  order  to  be  eligible  to 
receive  a  refund  of  40  percent  of  its  total 
volumetric  share,  or  $10,000  whichever 
is  greater.  Eg.,  Id.,  at  89.018. 

4.  End-Users 

We  are  adopting  the  presumption  that 
end-users,  i.e.  ultimate  consumers, 
whose  businesses  are  unrelated  to  the 
petroleum  industry,  were  injured  by 
Quintana's  and/or  the  QHJV's  pricing 
practices.  API.  14  DOE  at  88.294;  see 
also  Thornton  Oil  Corp.,  12  DOE  ^  85.112 
(1984).  Therefore,  end-users  of 
Quintana's  and/or  the  QHJV's  refined 
produc;s  need  only  document  their 
purchase  volumes  of  Quintana's  and/or 
the  QHJV's  covered  products  to  make  a 
sufficient  showing  of  injury. 

5  Regulated  Firms  and  Cooperatives 

Claimants  whose  prices  for  ;20ods  and 
services  are  regulated  by  a  government 
agency  (such  as  a  public  utility),  or  by 
the  terms  of  a  cooperative  agreement 
need  only  submit  documentation  of  the 
volume  of  covered  products  purchased 
by  them,  that  were  used  by  themselves 
or,  in  the  case  of  cooperatives,  sold  to 
their  members  in  order  to  receive  a  full 


*  In  a  retent  Decision,  the  Temporary  Emergenry 
Coon  of  Appeals  affirtned  the  OH.\  s  standttrrts  for 
a  demonstration  of  injury.  The  court  speufically 
upheld  the  method  used  lo  evaluate  comparative 
market  price  and  theirby  determine  competitive 
disadvantage.  Befim  Family  Corp.  v.  DOE.  903  F.2d 
8j0  (Temp  Er.ier  Ct.  App.  1990). 


volumetric  refund.  However,  regulated 
firms  or  cooperatives  will  be  required  lo 
certify  that  they  will  pass  any  refund  on 
to  their  customers  or  member-customers, 
provide  us  with  a  full  explanation  of 
how  they  plan  to  accomplish  the 
restitution,  and  certify  that  they  will 
notify  the  appropriate  regulatory  body 
or  membership  group  of  their  receipt  of 
the  refund.  Marathon  Petroleum  Co.,  14 
DOE  \  85.269  at  88,514  (1986);  see  also 
Office  of  Special  Counsel.  9  DOE 
I  82.538  at  85,203  (1982).  We  will  not 
require  a  public  utility  seeking  a  refund 
of  $10,000  or  leFS  to  submit  the  above 
referenced  certifications  and 
explanation.  E.g.,  Reidy.  20  DOE  at 
89.015.  Sales  of  covered  products  by 
cooperatives  to  non-members  will  be 
treated  in  the  same  manner  as  sales  by 
other  resellers  or  retailers. 

6  Indirecl  Purchasers 

Firms  that  made  indirect  purchases  of 
Quintana's  and/or  the  QHJVs  covered 
products  may  also  apply  for  refunds.  If 
an  applicant  did  not  purchase  directly 
from  Quintana  and/or  the  QHJV,  but 
believes  that  covered  product*  it 
purchased  from  another  firm  were 
originally  purchased  from  Quintana 
and/or  ihe  QHJV.  the  applicant  must 
establish  its  basis  for  that  belief  and 
identify  the  reseller  from  whom  the 
products  were  purchased.  Indirect 
purchasers  who  either  fall  within  a  class 
of  applicant  whose  injury  is  presumed, 
or  who  can  prove  injury,  may  be  eligible 
for  a  refund  if  the  reseller  of  Quintana 
and/or  QHJV  products  passed  through 
Quintana's  and/or  the  QHJV's  potential 
overcharges  to  its  own  customers.  E.g., 
Dorchester  Cos  Corp.,  14  DOE^  85,240 
at  88,451  11986). 

7.  Spot  Purchasers  ■ 

We  are  adopting  the  rebuttable 
presumption  that  a  claimant  who  made 
only  spot  purchases  from  Quintana  and/ 
or  the  QHJV  was  not  injured  as  a  result 
of  those  purchases.  A  claimant  is  a  sp<M 
purchaser  if  it  made  only  sporadic 
purchases  of  significant  volumes  of 
Quintana's  and/or  the  QHJV's  covered 
products.  Accordingly,  a  spot  purchaser 
cldimanl  must  submit  specific  and 
detailed  evidence  to  rebut  the  spot 
purchaser  presum.ption  and  to  establish 
the  extent  to  which  it  was  injured  as  a 
result  of  ils  spot  purchases  from 
Quinfanj  and/or  the  QHJV.  Gulf  Oil 
Corp.,  16  DOE  I  85,381  at  8S.741  (1987): 
see  also  Office  of  Enforcement.  8  DOE 
U  85.597  at  85.396-97  (1981). 

8.  Applicants  Seeking  Refunds  B«*sed  on 
Allocation  Qaims 

Wc  also  recognize  that,  while  the 
Consent  Order  makes  no  allegation  of 


known  allocation  violations,  we  may 
receive  claims  alleging  Quintana's  and/ 
or  the  QHJV's  failure  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  under  the  DOE  allocation 
regulations  that  became  effective  in 
J.inuary  1974.  See  10  C.F  R.  Part  211. 
Such  claims  could  be  based  on  the 
Consent  Order's  broad  language 
regarding  the  matters  settled.  See 
Section  111  above.  Therefore,  any  such 
application  will  be  evaluated  with 
rr-fcrence  to  the  standards  set  forth  in 
subpart  V  iropiemenlation  decisions 
such  as  Office  of  Speaai  Counsel,  10 
DOE  I  85,048  at  88.220  (1982).  and  refund 
application  cases  such  as  Mobil  Oil 
Corp. /Reynolds  IndusUtes,  Inc.  17  DOE 
•  85.608  (1988),  Maro'hon  Petroleum 
Corp./Research  Fuels  Inc..  19  DOE 
^  85,575  (1989).  These  standards 
generally  require  an  allocation  ciaimant 
to  demonstrate  the  existence  of  a 
supplier/purchaser  relationship  with  the 
Consent  Order  firm  and  the  bkeiihood 
that  the  Consent  Order  firm  failed  to 
furnish  petroleum  products  ihat  it  was 
obliged  to  supply  to  the  claimant  under 
10  CFR  part  211.  In  addition,  the 
claimanl  should  provide  evidence  thai  it 
sought  redress  from  the  alleged 
allocation  violation.  Finally,  the 
claimant  must  estabUsh  that  it  was 
injured  and  document  the  extent  of  the 
injury. 

In  our  evaluation  of  whether 
allocation  claims  meet  these  standards 
we  will  consider  various  factors.  For 
example,  we  vvill  seek  to  obtain  as  much 
information  as  possible  about  the  DOE's 
treatment  of  complaints  made  to  it  by 
the  claimant.  We  will  also  look  at  any 
affirmative  defenses  that  Quintana  and/ 
or  the  QHJV  may  have  had  to  the 
alleged  allocation  violation.  E.g.,  id.  In 
assessing  an  allocation  claimant's 
injury,  we  will  evaluate  the  effect  of  the 
alleged  allocation  violation  on  its  entire 
business  operations  with  particular 
reference  to  the  amount  of  product  that 
it  received  from  suppliers  other  than 
Quintana  and/or  the  QHJV.  In 
determining  the  amount  of  an  allccation 
refund,  we  will  utilize  any  information 
that  may  be  available  regarding  the 
amount  of  the  Quintana  and/or  the 
QHJV  allocation  violations  in  general 
and  regarding  the  specific  allocation 
violation  alleged  by  the  claimants. 
Finally,  since  the  Consent  Order  reflects 
a  negotiated  compromise  of  Ihe  issues 
involved  in  an  enforcement  proceeding 
against  Quintana  and/or  ihe  QHJV,  as 
well  as  potential  unknown  violations, 
and  the  Consent  Order  amount  is 
therefore  less  than  Quintana's  and/or 
the  QHJV's  potential  Lability,  we  will 
pro  rate  any  allocation  refunds  that 
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would  othenvise  be  disproportionately 
larRC  in  relation  to  the  Consent  Order 
fund.  Cf.  Amtel.  Inc/Whitco.  Inc.  19 
DOE  ^  85.319  (1989). 

V.  General  Refund  Application 
Requirements  for  the  Refined  Products 
Pool 

Pursuant  to  10  CFR  205.283,  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  that 
purchased  controlled  refined  petroleum 
products  sold  by  Quinlana  and  QHjV 
during  the  period  between  August  1973 
until  the  product  claimed  was 
decontrolled.  There  is  no  specific 
application  form  that  must  be  used. 
However,  the  following  mformation 
should  be  included  m  all  Applications 
for  Refund: 

(1)  The  name  of  the  Consent  Order 
firm.  Quintana  Encn^y  Corporation. 
Quintana  Refinery  Co.  and  Quintana 
Petrochemical  Company,  the  case 
number  (KEF-0131)  and  the  applicant's 
name  should  be  prominently  displayed 
on  the  first  page. 

(2)  The  name,  title,  and  telephone 
number  of  a  person  who  may  be 
contacted  for  additional  information 
concerning  the  Application. 

(3)  The  use(s)  of  the  Quintana  and/or 
QHIV  refined  product(s)  by  the 
applicant,  i.e  .  reseller,  retailer,  refiner, 
and  end-user,  public  utility  or 
cooperative. 

(4)  Monthly  schedules  of  the 
applicant's  purchases  of  each  type  of 
refined  petroleum  project  that  it 
purchased  from  Quintana  and/or  the 
QHjV  from  August  1973  until  the 
product  was  decontrolled  must  be 
submitted.  The  applicant  should  indicate 
the  source  of  this  volume  information. 
Monthly  schedules  should  be  based 
upon  actual,  contemporaneous  business 
records.  If  such  records  are  not 
available,  the  app'icant  may  submit 
estimates  provided  that  those  estimates 
are  reasonable  and  the  estimation 
methodology  is  explained  m  detail 

(5)  If  the  applicant  was  an  indirect 
purchaser,  it  should  submit  the  name, 
address  and  telephone  number  of  its 
immediate  supplier  and  indicate  why  it 
believes  that  the  covered  product  was 
originally  sold  by  Quintana  or  the 
QHIV 

(ti)  If  the  applicant  is  a  reseller, 
retailer  or  refintir  whose  volumetric 
share  exceeds  SlO.OOO.  it  must  indicate 
whether  it  elects  to  receive  $10,000 
under  the  small  claims  presumption  of 
injury  If  it  does  not  elect  the 
presumption  of  injur>',  it  must  submit  a 
detailed  showing  that  it  was  injured  by 
Quintana's  and/ur  the  QHIVs  pricing 
practices.  See  Section  IV'.C.l. 


(7)  A  statement  whether  the  applicant 
or  a  related  firm  has  filed,  or  authorized 
any  individual  to  file  on  its  behalf,  any 
other  Application  for  Refund  in  the 
Quintana  proceeding,  and  if  so,  an 
explanation  of  the  circumstances 
surrounding  that  filing  or  authorization. 

(8)  A  statement  whether  the  applicant 
was  in  any  way  affiliated  with  Quintana 
and/or  the  QHJV.  If  so.  the  applicant 
should  explain  the  nature  of  the 
.iffiliation. 

(9)  A  statement  whether  there  has 
been  any  change  in  ownership  of  the 
entity  that  purchased  the  Quintana  and/ 
or  QHIV  covered  products  at  any  time 
during  or  after  the  Consent  Order 
period.  If  so.  the  name  and  address  of 
the  current  (or  former)  owner  should  be 
provided. 

(10)  A  statement  of  whether  the 
applicant  is  or  has  been  involved  as  a 
party  in  any  DOE  private  Section  210 
enforcement  actions.  If  these  actions 
have  been  terminated,  the  applicant 
should  describe  the  action  and  its 
current  status.  The  applicant  is  under  a 
continuing  obligation  to  keep  the  OHA 
informed  of  any  change  in  status  during 
the  pendency  of  the  Application  for 
Refund.  See  10  CFR  205.9(d). 

(11)  The  following  signed  statement:  I 
swear  (or  affirm)  that  the  information 
submitted  is  true  and  accurate  to  the 
best  of  my  knowledge  and  belief.  I 
understand  that  anyone  who  is 
convicted  of  providing  false  information 
to  the  federal  government  may  be 
subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001. 

All  Applications  for  Refund  must  be 
filed  in  duplicate  and  must  be  filed  no 
later  than  November  29, 1991.  A  copy  of 
each  Application  will  be  available  for 
public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  Forrestal  Building,  Room  lE- 
234. 1000  Independence  Avenue.  &W.. 
Washington.  DC,  Any  applicant  that 
believes  that  its  Application  contains 
confidential  information  must  so 
indicate  on  the  first  page  of  the 
Application  and  must  submit  two 
additional  copies  of  its  Application  from 
which  the  material  alleged  to  be 
confidential  has  been  deleted,  together 
with  a  statement  specifying  why  the 
information  is  privileged  or  confidential. 
All  Applica'ions  should  be  sent  to: 
Quintana  Energy  Corporation.  Quintana 
Refinery  Co.  and  Quintana 
Petrochemical  Company  Refund 
Proceeding.  Case  No,  KEF-0131, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585 


VI.  Distribution  of  Refunds  Remaining 
After  Consideration  of  All  Refmed 
Product  Refund  Applications 

In  the  event  that  money  remains  after 
all  meritorious  refund  applications  have 
been  processed,  the  funds  in  the 
Quintana  refined  products  escrow 
account  will  be  disbursed  in  accordance 
with  the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986  (PODRA).  15  US.C.A.  4501- 
4507  (West  Supp.  1990). 

//  is  Therefore  Ordered  That 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  Quintana  Energy  Corporation. 
Quintana  Refinery  Co.  and  Quintana 
Petrochemical  Company  pursuant  to  the 
Consent  Order  finalized  on  March  9, 
1989.  may  now  be  filed. 

(2)  Applications  for  Refund  from  the 
Quintana  Energy  Corporation.  Quintiina 
Refinery  Co.  and  Quintana 
Petrochemical  Company  refined  product 
pool  must  be  postmarked  no  later  thpn 
November  29, 1991. 

(3)  Applications  for  Refund  from  the 
Quintana  Energy  Corporation.  Quintana 
Refinery  Co.  and  Quintana 
Petrochemical  Company  crude  oil  pool 
must  be  postmarked  no  later  than  June 
30, 1992  and  filed  pursuant  to  the 
procedures  established  in  Petrol 
Products.  Inc..  20  DOE  |  85,436  (1990). 

(4)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development.  Office  of  the  Controller, 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer  $1,900,000, 
plus  accrued  interest,  from  the  Quintana 
Enerpy  Corporation.  Quintana  Refinery 
Co,  and  Quintana  Petrochemical 
Company  subaccount.  Account  Number 
65UX00356Z,  pursuant  to  Paragraphs  (5), 
(6],  and  (7)  of  this  Decision. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $760,000.  plus 
accrued  interest,  of  the  funds  obtained 
pursuant  to  paragraph  (4)  above,  into 
the  subaccount  denominated  "Crude 
Tracking-State-^."  Number 
99gDOF003W. 

(6)  The  Director  of  Special  Accounts 
and  Pnyroi:  shall  transfer  $760,000,  plus 
accrued  interest,  of  the  funds  obtained 
pursuant  to  paragraph  [i]  above,  into 
the  subaccount  denominated  "Crude 
Tracking-Federal,"  Number 
999DOE002W. 

(7)  1  he  Director  o'  Soecial  Accounts 
and  Payroll  shall  transfer  S380.000,  plus 
accrued  interest,  of  the  funds  obtained 
pursuant  to  paragraph  (4)  above,  into 
the  subaccount  denominated  "Crude 
Tracking  Claimants  4,"  Number 
999DOE010Z. 


Dated:  January  18. 1991. 
George  B.  Breznay, 

Dtmrtor.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  91-1946  Filed  1-25-91;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(Report  No.  1835) 

Petitions  for  Reconsideration  of 
Actions  In  Rule  Making  Proceedings 

January  18, 1990. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission  rule 
making  proceedings  listed  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center  (202) 
452-1422,  Oppositions  to  these  petitions 
must  be  filed  February  13, 1991.  See 
§  l,4(b)(l)  of  the  Commission's  rules  (47 
CFR  1, 4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

T3Subject;  Amendment  of  parts  21,  43, 
74,  78.  and  94  of  the  Commission's  Rules, 
Pertaining  to  Rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz 
Bands  Affecting:  Private  Operational- 
Fixed  Microwave  Service,  Multipoint 
Distribution  Service,  Multichannel 
Multipoint  Distribution  Service. 
Instructional  Television  Fixed  Service, 
and  Cable  Television  Relay  Service. 
(General  Docket  No.  90-54  and  General 
Docket  No.  80-113)  Number  of  petitions 
filed:  12. « 

Federal  Communications  Commission. 
Donna  R.  Searcy. 
Secretary. 
(FR  Doc.  91-1963  Filed  1-25-91:  8:45am) 

BIUJNG  CODE  6712-01-M 


Applications  for  Consolidated  Hearing 

1,  The  Commission  has  before  it  the 
following  mutually  exciu&ive 
applications  for  a  new  FM  station; 


'Although  the  Cotnmunications-Unk  pleading  is 
styled  as  comments  on  the  oulstdnding  Further 
Notice  of  Proposed  Rule  Making  in  this  proceeding 
(5  FCC  Red  6472),  the  sole  issue  it  raises  was 
resolved  in  the  Report  and  Order  and  is  not 
addressed  in  the  Further  Notice.  We  also  note  that 
Communications-Ljnk  filed  its  pleading  prior  to  the 
deadline  for  filing  petitions  for  reconsideration  of 
the  Report  &  Order.  Accordingly,  the  pleading  will 
be  treated  as  a  petition  for  reconsideration. 


AppRcant.  oty,  and 
state 


Filel^ 


MM 

docket 
No 


A  Moody  Bit)le 

Institute:  Lexington-  | 

Fayette,  KY 
B  Michael  David  | 

Mahatley: 

Lexington-Fayette,     1 

KY  I 

C  Cynthia  W  Ware, 

Lexingtor*- Fayette,     ' 

KY 

D.  Henry  Kenney,  Jr ; 

Lexington-Fayette. 

KY 
E  SPANS  Umited 

Partnership; 

LexingtorvFayette. 

KY 
F  DavK)  Earl  Hoxeng 

d/b/a  ADX 

Communications  of 

Lenington; 

Lexington-Fayette, 

KY. 
G  John  Barrett 

Townsend  II  and 

Frances  Pnde 

Townsend  d/b'a 

Bethany-Barrett 

Broadcasting; 

Lexington-Fayetle, 

KY 
H  2 1st  Century 

Communications 

Limited  Partnership; 

Lexinglon-Fayetle, 

KY 
I  Staniev/Lexington, 

Ltd  :  Lexington- 
Fayette.  KY 
J  SST  Inc  . 

Lexington-Fayette, 

KY. 
K  Lexington  Urtian 

Communications 

Limited  Partnership; 

Lexington-Fayette, 

KY 
L.  Santee 

Broadcasting,  Inc.; 

Lexington -Fayette. 

KY 
M  Helen  V  Miller 

and  Nancy  S  Millar 

d/b/a  Millar 

Broadcasting 

Company; 

Lexingtort-Fayette, 

KY 
N  Suzanne  E. 

Villeneuve: 

Lexinglon-Fayetto, 

KY 
0  Soiourner 

Communications 
Limited  Partnership; 
Lexington-Fayette, 
KY 
P  Ocean  Waves 
Broadcasting. 
LexinQtorvFayette, 

KY 
0  Susan  L  Caller, 
Lexington-Fayette, 
KY. 


BPED- 
8808 1SML 

I  BPH-880824MC 


BPH-e80824WL 


BPH-880824MN 


BPH-880825MG 


BPH-880825MH 


BPH-880825MK 


BPH-880825MR 


BPH-880e25MX 


BPH-880825MY 


BPH-8e0825NB 


BPH-.«80825NE 


BPH-880825Ni 


90-600 


BPH-880826NN 


BPH-880825NT 


BPH-680825OB 


BPH-880825OD 


Applicant,  oty,  and 
state 


R.  Robert  A.  Manning 

and  Gary  L  Cox,  A 

Partnership  d/b/a 

Atlantic  Radio 

Partrwrs, 

LexingtorvFayette, 

KY 
S  Patrick  D 

McConnell 

Lexington-  F  ayette. 

KY 
T.  NIK-O-LIN,  INC.; 

Lex»r>gton-Fayette, 

KY 
U.  Jack  L  Givens. 

Lexington-Fayette. 

KY 
V.  I3X,  Ltd.. 

Lexington-Fayette. 

KY, 
W  Pamela  R  Jones 

Lexington-Fayette 

KY 
X.  Press  Broadcasting 

Co  .  Lexingtorv 

Fayette.  KY 
Y    Urtian  Kentucky 

Bioadcaslers,  Inc  . 

Lexington-F  ayette, 

KY 


Ftie  No. 


MM 

docket 
No 


BPH-e80826OH 


BPH-ee082SOJ 


BPH-880825OL 


BPH-880825OQ 


BPH-880825PA 


BPH-B80ei1MG 

(dismissed 

herein) 
BPH-880825MC 

(dismissed 

herein) 
BPH-880825ME 

(dismissed 

herein) 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  T^e 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  F.R.  19347,  May  29. 1986. 
The  letter  shown  before  each  applicants 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issued  Heading  and  Applicant(sJ 

1.  Alien  Control.  E 

2.  Financial  Qualifications.  EP.R 

3.  Comparative,  All 

4.  Ultimate,  All 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  anii  the  applicant(8)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (room  2301.  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commissions  duplicating 
contractor,  International  Transcription 
Services,  Inc..  2100  M  Street  NW.. 
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Washington.  DC  20037.  (Telephone  (202) 

857-3800) 

W  |an  Gay, 

Assislnni  Chief.  Audio  St-rvices  Divinion. 

Mas^  Mt\iui  Bureau 

\FR  D<yc..  91-1S)64  Filed  1-25-91:  8:45  am| 

WLUNO  cooc  crix-oi-M 


FEDERAL  EMERGEftCY 
MANAGEMENT  AGENCY 

|FEMA-«91-DR1 

Indiana;  Amendment  to  Notice  of  a 
Maior  Disaster  Declaration 

AQENCv:  Federal  Emerj^ency 
Management  Agency 
ACTKNC  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Indiana  (FEMA-891-DR).  dated  |«nuary 
5. 1991.  and  related  determinations. 
DATED:  January  15, 1991. 
FO«  FURTHER  IWfORMATKM*  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472(202)646-3614. 
NOTICE:  The  notice  of  a  major  disaster 
for  the  Slate  of  Indiana,  dated  [anuary  5. 
1991.  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  5. 1991: 

Tlie  countieg  of  Fountain.  |a$per.  Scott. 
Switzerldnd.  and  Wdrren  for  Individual 
Assistance. 

(QilaloR  of  Federal  Domestic  Assistance  No, 
»3  516.  Disaster  Assislanct) 
Grant  C.  Peterson, 

As.-i<^iiitp  Director.  Slate  and  Local  Profirams 
Olid  Support.  FMfral  Emergency 
Mana\>fm<'nt  .Agency. 
|KR  Doc  91-1H63  Filed  1-25-91:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

Ihe  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
\W.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 


the  Federal  Register  in  which  this  notice 
appears  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  233-011316. 

Title:  P&O  Containers  Limited. 
Nedlloyd  Lijnen  B.V.,  Sea-Und  Service, 
Inc./The  Shipping  Corporation  of  India, 
Limited  Space  Charter  Agreement  a/k/a 
"11171/SCI  Space  Charter". 

Parties:  P*0  Containers  Limited, 
Nedlloyd  Lijnen.  B.V.,  Sea-Land  Service. 
Inc.,  The  Shipping  Corporation  of  India 
Limited  (SCI)  ("the  11171  parties"). 

Synopsis:  The  proposed  Agreement 
would  permit  the  11171  parties  to 
charter  space  to  SCI  in  the  trade 
between  U.S.  East  and  Gulf  Coast  ports 
and  European  ports,  except  ports  or 
inland  points  served  via  those  ports  in 
the  United  Kingdom  and  Continental 
Europe.  It  would  permit  the  parties  to 
rationalize  schedules  and  sailing,  lease 
and  interchange  equipment  and  share 
terminals. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dnted;  lanuary  22. 1991. 
loseph  C.  PoUung. 
Secretary 
|KK  Dot  91-1H51  Filed  1-2S-01;  8:45  am| 
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FEDERAL  RESERVE  SYSTEM 

(Docket  No  R-07211 
RIN  7100-AA76 

Proposals  To  Modify  ttie  Payments 
System  RlsJ(  Reduction  Program; 
Measurement  of  Dayligtit  Overdrafts 

AGENCY:  Btiard  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comment. 

SUMMARY:  The  Board  is  requesting 
comment  on  a  proposed  method  for 
posting  debits  and  credits  to  depository 
institutions'  accounts  at  Federal  Reserve 
Banks  in  order  to  measure  daylight 
overdrafts  accurately.  Accurate 
measurement  of  daylight  overdrafts  will 
be  necessary  in  order  to  assess  fees  for 
daylight  overdrafts,  which  the  Board 
anticipates  implementing  in  the  future  as 
part  of  its  payments  system  risk 
reduction  program.  The  Board  has  also 
adopted  minor  modifications  to  the 
procedure  it  adopted  in  May  1990  for 
measuring  book-entry  securities 
overdrafts. 

DATES:  Comments  must  be  submitted  on 
or  before  May  31. 1991, 


ADDRESSES:  Comments,  whif.li  shoi.lJ 
refer  to  Docket  No.  R-0721,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets,  NW.  Wdshinglon.  DC  20551. 
Attention:  Mr.  William  W.  Wiles. 
Secretary;  or  may  be  delivered  to  room 
B-2223  between  9  am  and  5  p.m.  All 
comments  received  at  the  above  address 
will  be  included  in  the  public  file  and 
may  be  inspected  at  Room  B-1122 
between  9  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT 
F^dward  C.  Ettin,  Deputy  Director. 
Division  of  Research  and  Statistics  (202/ 
452-3.368);  Bruce  Summers.  Deputy 
Director  (202/452-2231)  or  Florence 
Young.  Assistant  Director  (202/452- 
3926),  Division  of  Re.serve  Bank 
Operations  and  Payment  Systems; 
Oliver  I.  Ireland.  Associate  General 
Counsel  (202/452-3625)  or  Stephanie 
.Martin.  Attorney  (202/4.52-3198),  Legal 
Division;  for  the  hearing  impaired  only: 
Tclecommunicatioins  Device  for  the 
Deaf,  Dorothea  Thompson  (202/4.52- 
3,544) 

SUPPLEMENTARY  INFORMATION:  One  of 
the  purposes  of  the  Board's  payments 
system  risk  reduction  program  is  to 
reduce  both  direct  credit  risk  to  the 
Fedora!  Reserve  and  systemic  risk. 
Direct  credit  risk  to  the  Federal  Reserve 
could  be  caused  by  the  inability  of  a 
depository  institution  to  settle  its 
intraday  overdraft  at  a  Federal  Reserve 
Bank  before  the  end  of  the  day  The 
banking  system  would  be  exposed  to 
systemic  risk  if  a  participant  in  a  private 
large-dollar  payments  network  were 
unable  or  unwillinjJ  lo  settle  its.  net  debit 
position  on  that  network.  Such  failures 
could  cause  creditors  of  the  failing 
institution,  in  turn,  to  be  unable  to  settle 
their  own  commitments.  Serious 
repercussions  could,  as  a  result,  spread 
to  other  participants  in  the  network,  to 
other  depository  institations  outside  of 
the  network,  and  to  the  nonfinancial 
economy  in  general.  The  Federiil 
Reserves  would  bear  an  indirect  risk  if  a 
large  number  of  depository  institutions 
simultaneously  faced  severe  liquidity 
constraints.  Furthc-more.  on  either 
private  wire  systems  or  Fedwi'e, 
depository  institutions  create  risk  by 
permitting  their  cus'omers,  including 
other  depository  institiiuons.  to  transfer 
uncollected  balances  over  wire  systems 
in  anticipation  of  their  coverage  by  the 
end  of  the  day. 

In  June  1989.  the  Board  requested 
comment  on  a  comprehensive  set  of 
changes  to  its  payments  system  risk 
reduction  program  (54  FR  26090,  June  21. 
1989).  Those  proposed  changes  included 
the  pricing  of  daylight  overdrafts  in 
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accounts  at  Reserve  Banks  and  an 
overdraft  measurement  scheme  to 
facilitate  pricing,  the  inclusion  of  book- 
entry  securities  overdrafts  in  the 
calculation  of  total  overdrafts,  and 
various  changes  regarding  the  overdraft 
cap  structure,  capital  measurement,  and 
policies  pertaining  to  U.S.  agencies  and 
branches  of  foreign  banks.  The  Board 
adopted  policies  regarding  book-entry 
securities,  caps,  capital,  and  agencies 
and  branches  of  foreign  banks  in  May 
1990  (55  FR  22087,  May  31, 1990).  Today, 
the  Board  is  publishing  for  comment  a 
modified  daylight  overdraft 
measurement  scheme.  The  Board 
anticipates  that  it  will  implement  pricing 
of  daylight  overdrafts  after  a 
measurement  scheme  is  finally  adopted. 

Current  risk  reduction  program. 
Under  the  Board's  risk  reduction 
program,  depository  institutions 
establish  a  maximum  amount  of 
intraday  overdrafts  (both  funds  and 
book-entry)  that  they  may  incur  over 
Fedwire  '.  The  maximum,  or  cap.  is  a 
multiple  of  a  depository  institution's 
risk-based  capital  and  is  based  on  the 
depositoi7  institution's  self-assessment 
of  its  own  creditworthiness,  credit 
policies,  and  operational  controls.  The 
guidelines  for  performing  the  self- 
assessment  were  established  by  the 
Board,  and  the  documentation 
supporting  each  depository  institution's 
rating  is  reviewed  by  the  institution's 
primary  supervisory  agency  examiners. 
(See  52  FR  29255,  August  16. 1987.) 
Depository  institutions  with  positive 
caps  that  frequently  exceed  their  caps 
by  material  amounts  solely  due  to  book- 
entry  securities  activity  must  fully 
collateralize  their  overdrafts 
attributable  to  book-entry  securities 
activity.  In  addition,  financially  healthy 
depository  institutions  with  positive 
caps  may  choose  to  collateralize  all  or 
part  of  their  book-entry  overdrafts,  even 
if  they  do  not  exceed  their  caps.  Such 
secured  book-entry  securities  overdrafts 
shall  not  be  included  with  funds  or 
uncollateralized  book-entry  securities 
overdrafts  to  determine  an  institution's 
adhereence  to  its  cap. 

Under  the  current  definition  of 
daylight  overdraft,  Fedwire  funds  and 
book-entry  securities  transfers  are 
posted  as  they  are  processed  danng  the 
business  day.  All  non-automated 
clearning  house  ("ACH"),  non-wire 
transactions  are  netted  at  the  end  of  the 
banking  day;  if  the  net  is  a  credit,  that 
credit  is  added  to  the  opening-of-the-day 
balance,  and  if  the  net  is  a  debit,  the 
debit  is  deducted  from  the  end-of-day 


'  Before  January  la  1991.  net  debits  on  the 
Clearing  House  Interbank  Payments  Systetn 
(•  CHIPS')  were  subject  to  Federal  Reserve  limits. 


position.  The  net  of  all  ACH 
transactions  is  posted  as  if  the 
transactions  occurred  at  the  opening  of 
business,  regardless  of  whether  the  net 
is  a  debit  or  a  credit.  This  ex  post 
measure  allows  a  depository  institution 
to  use  all  of  its  non-wire  net  credits  to 
offset  any  wire  debits  during  the  day, 
but  postpones  the  need  to  cover  non- 
wire,  non-ACH  net  debits  until  the  close 
of  the  day. 

1989  pricing  and  measurement 
proposals.  The  Board's  June  1989  request 
for  comment  included  a  proposal  to 
implement  a  fee  at  an  annual  rate  of  25 
basis  points  for  average  daily  total 
funds  and  book-entry  securities 
overdrafts  in  reserve  or  clearing 
accounts  at  Reserve  Banks  in  excess  of 
a  deductible  of  10  percent  of  the 
institution's  risk-based  capital.  The 
pricing  program  was  proposed  to  be 
phased  in,  with  a  charge  of  10  basis 
points  the  first  year,  20  basis  points  the 
second  year,  and  25  basis  points  in  the 
third  year  and  thereafter.  The  Board 
expected  that  explicit  fees  for  Federal 
Reserve  daylight  credit  would  create 
incentives  for  depository  institutions  to 
reduce  overdrafts  at  Reserve  Banks, 
thereby  reducing  direct  Federal  Reserve 
risk  and  contributing  to  economic 
efficiency.  The  Board  believes  that 
payments  system  participants,  as  a 
result  of  the  market  incentives 
established  by  the  combination  of 
daylight  overdraft  pricing  and 
settlement  finality  on  CHIPS,  would 
lower  the  level  and  more  efficiently 
allocate  the  distribution  of  Fedwire  and 
private-sector  intraday  credit  fiows. 

The  Board's  daylight  overdraft  pricing 
proposal  would  give  funds  an  intraday 
value  and,  therefore,  would  require 
precision  in  measuring  intraday 
overdrafts.  Such  precision  would  require 
fixing  the  time  at  which  all  payment 
transactions  by  Reserve  Banks  are 
recognized  to  have  occurred  for  daylight 
overdraft  measurement  purposes.  The 
Board  proposed  that,  for  purposes  of 
measuring  daylight  overdrafts,  a 
depository  institution's  opening  balance 
at  the  Reserve  Bank  be  adjusted  by  (1) 
Credits  for  U.S.  Treasury  and 
government  agency  book-entry 
securities  intere"*'  nRympnt<i:  (2)  credits 
for  U.S.  Treasury  and  govemmeiit 
agency  book-entry  securities  redemption 
proceeds;  (3)  credits  for  U.S.  Treasury 
ACH  recurring  credit  transactions;  and 
(4)  debits  for  new  issues  of  U.S. 
Treasury  book-entry  securities.  During 
the  day,  Fedwire  funds  and  book-entry 
securities  transactions  would  be  posted 
as  they  occurred.  At  2  p.m.  local  time  of 
the  Reserve  Bank,  Treasury  direct  and 
special  direct  investment  credits  would 


be  posted.  After  the  close  of  Fedwire,  all 
non-wire  and  commercial  ACH 
transactions  would  be  posted, 
regardless  of  whether  the  net  of  those 
transactions  were  a  credit  or  a  debit. 
This  overdrafi  measurement  proposal 
would  apply  equally  to  all  depository 
institutions  with  Reserve  Bank  accounts, 
including  U.S.  chartered  banks,  foreign 
banks  with  U.S.  agencies  and  branches, 
thrifts,  bankers'  banks,  limited  purpose 
trust  companies,  nonbank  banks.*  and 
any  other  such  entities.  The  current 
measurement  scheme  and  the  1989 
proposal  are  summarized  in  appendix  1. 

Status  of  pricing  proposal.  The  Board 
received  216  comments  on  the  June  1989 
pricing  proposal.  Nearly  three-quarters 
of  the  commenters  opposed  the 
proposal,  with  opposition  particularly 
intense  among  nonfinancial  corporate 
users  of  the  payments  system.  Banking 
organizations  were  less  dramatically 
opposed,  largely  because  the  alternative 
to  pricing  (cap  reduction)  was  even  less 
preferable. 

In  summary,  supporters  of  the  pricing 
proposal  focused  on  (1)  Their  preference 
for  the  use  of  the  price  mechanism  to 
allocate  and  manage  risk.  (2)  the 
associated  benefit  of  structural  changes 
that  will  reduce  overdrafts,  and  (3)  the 
infiexibility  of  the  alternative  risk 
reduction  options.  Opponents  of  the 
proposal  criticized  (1)  The  potential  for 
gridlock  and  the  burdens  on  small 
institutions,  bokth  of  which  might 
accompany  delayed  sends  by  larger 
institutions  seeking  to  avoid  overdraft 
fees.  (2)  the  extra  cost  of  control 
systems  that  might  be  necessary  to 
monitor  customers'  overdrafts.  (3)  the 
difficulties  in  linking  a  particular 
customer's  payments  and  overdrafts  to 
the  depository  institution's  overdrafts 
subject  to  fees,  (4)  the  possibility  that 
depository  institutions  would  not  build 
comprehensive  customer  controls  but 
instead  pass  on  overdraft  fees  to  all 
customers,  (5)  the  inability  of  depository 
institutions  and  their  customers  to  avoid 
book-entry  securities  overdrafts  and 
their  associated  fees,  and  (6)  the 
potential  impact  of  such  fees  on  the 
operations  of  the  U.S.  government 
securities  markets. 

The  Board  has  considered  the  public 
comments  and  expects  to  implement  a 
pricing  program  for  daylight  overdrafts 
after  an  appropriate  measurement 
scheme  is  adopted,  possibly  in  mid-1991, 
to  be  effective  in  eariy  to  mid-1992. 


>  The  posting  change*  would  not  aflect  the 
overdraft  reslnciioni  and  overdrafi  measurement 
provisions  for  nonbank  banks  established  by  the 
Competitive  F,oualit>  Banking  Act  of  1S»87  and  the 
Board  s  Regulation  Y  il2  CFR  i  225.52|. 
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Should  the  Board  adopt  a  pricing 
program,  the  details  of  the  program  and 
a  full  response  to  the  public  comments 
on  pricing  would  be  published  at  the 
time  of  adoption. 

Measurement  of  book-entry  securities 
overdrafts.  In  connection  with  the  policy 
adopted  in  May  1990  to  include  book- 
entry  securities  overdrafts  within  the 
total  overdraft  subject  to  cap,  the  Board 
adopted  several  measurement  rules 
relating  to  book-entry  securities. 
effective  January  10, 1991.  Specifically. 
Treasury  and  government  agency  book- 
entry  securities  interest  payments  are 
posted  to  an  institution's  funds  balance 
as  of  the  opening  of  the  business  day 
The  net  effect  of  new  Treasury  issues 
and  Treasury  and  government  agency 
redemptions  are  credited  or  debited  to 
an  institution's  book-entry  securities 
balance  at  the  opening  of  the  book-entry 
day.  New  issues  of  government  agency 
securities  are  posted  to  book-entry 
balances  as  the  securities  are  delivered 
over  Fedwire. 

It  was  the  Board's  intention  that  these 
transactions  be  posted  shortly  after  the 
opening  of  Fedwire  in  order  to  provide 
some  time  for  purchasers  of  original 
issues  to  obtain  funding,  if  needed.  The 
Board  today  is  clarifying  that  debits  for 
original  issues  of  Treasury  securities 
and  credits  for  interest  payments  and 
redemption  proceeds  of  Treasury  and 
government  agency  securities  are  to  be 
posted  at  9:15  a.m.  ET.  effective 
immediately. 

In  addition,  since  the  adoption  of 
these  book-entry  securities 
measurement  procedures,  the  Board  has 
learned  that  it  would  be  extremely 
difficult  for  the  Reserve  Banks  to  credit 
interest  payments  to  depository 
institutions'  funds  balances.  Because 
any  funds  overdrafts  will  be  offset  by 
credits  in  book-entry  securities 
balances,  depository  institutions  would 
not  be  negatively  affected  if  credits  for 
Treasury  and  government  agency 
securities  interest  payments  were 
posted  to  book-entry  securities 
balances.  The  Board,  therefore,  has 
approved  a  modification  to  the  book- 
entry  measurement  scheme  whereby 
such  credits  will  be  posted  to  book-entry 
securities  balances  at  9:15  a.m.  ET  on 
the  interest  payment  date,  effective 
immediately. 

Oveniew  of  public  comment  on 
proposed  posting  rules 

A  total  of  319  commenters  discussed 
the  proposal  to  modify  the  procedures 
for  measuring  daylight  overdrafts,  and 
only  one  commenter  supported  the 
entire  proposal.  The  majority  of 
commenters,  however,  concurred  with 
the  Board's  objective  of  eliminating  the 


intraday  float  that  is  created  by  the 
current  procedures  for  measuring 
daylight  overdrafts.  The  major  issues 
raised  by  commenters  concerning  the 
proposal  fell  into  two  broad  categories: 
(1)  The  effects  of  the  proposal  on  current 
cash  management  practices  and  (2)  the 
effects  of  the  proposal  on  funds 
availability  practices. 

Effect  on  Cash  Management 
Practices.  Nearly  70  percent  of  the 
commenters  believed  that  the  proposal 
would  disrupt  current  cash  management 
practices,  without  reducing  payments 
system  risk.  These  commenters 
indicated  that  funds  collected  through 
the  check  and  ACH  mechanisms,  in 
particular,  are  not  inherently  risky  '  and 
are  routinely  used  on  the  availability 
date  to  fund  investments  and  to  meet 
other  payment  obligations.  Commenters 
questioned  whether  disrupting  current 
cash  management  practices  is 
warranted.  In  addition,  several 
commenters  were  concerned  that  the 
proposal  would  lead  to  liquidity 
problems  and.  therefore,  disrupt 
financial  markets. 

The  Board  understands  that  corporate 
cash  managers  typically  determine  each 
day's  funding  needs  early  in  the  day  and 
include  in  their  determinations  the  value 
of  check  deposits  becoming  available. 
,ACH  debit  transactions  that  are  settling, 
and  checks  that  must  be  paid  that  day.  If 
additional  funds  are  needed, 
investments  may  be  liquidated  or  funds 
may  be  raised.  If  excess  funds  are 
available,  investment  decisions  are 
made.  Corporate  cash  managers 
estimate  funding  needs  or  excess 
balances  on  a  daily  basis,  without 
considering  the  intraday  timing  of  funds 
becoming  available  or  the  time  at  which 
payments  must  be  made. 

To  the  extent  that  corporate  payments 
are  funded  through  check  deposits  or 
ACH  debit  transactions  originated  by 
the  corporation  and  depository 
institutions  use  the  measurement 
procedures  proposed  by  the  Board  to 
determine  their  customers'  intraday 
account  balances,  corporate  cash 
managers  would  not  be  able  to  use  such 
funds  to  cover  Fedwire  funds  or  book- 
entry  securities  transfers.  Rather, 
corporate  cash  managers  would  either 
need  to  borrow  funds  intraday  in  order 
to  cover  some  payments  or  to  delay 
investments  of  "excess"  funds  by  a  day 
to  avoid  borrowing  funds.  Thus,  if 


corporate  cash  managers  did  not  modify 
their  practices,  their  costs  of  making 
payments  would  increase  due  to  explicit 
charges  for  the  use  of  daylight  credit. 
Alternatively,  returns  on  investments 
would  decline. 

Federal  Reserve  survey  data  support 
those  commenters  that  stated  that 
eliminating  the  intraday  float  provided 
through  the  current  procedures  for 
measuring  daylight  overdrafts  would 
reduce  intraday  liquidity.  Based  on 
sur\ey  data  for  a  four-week  period 
ending  August  23. 1989.  the 
measurement  scht-me  proposed  in  1989 
would  have  resulted  in  total  funds  and 
book-entrv  daylight  overdrafts  of  S144.7 
billion,  comparca  vvitn  total  overdrafts 
of  $119.2  billion  under  the  current 
measurement  methodology.  This 
increase  of  about  S25  billion  in  total 
overdrafts  may  be  used  as  a  proxy  for 
the  amount  of  unpriced  or  free  liquidity 
that  the  proposal  would  have  removed 
from  the  payments  system.  To  put  this 
figure  in  perspective,  S25  billion 
amounts  to  approximately  3  percent  of 
daily  average  Fedwire  funds  transfer 
dollar  volume.  While  reducing  intraday 
unpriced  liquidity  by  3  percent  is  not 
insignificant,  the  reduction  or 
elimination  of  tloat  cu.i-rently  created  by 
the  Federal  Reserve's  daylight  overdraft 
measurement  procedures  should  cause 
depository  institutions  to  modify  their 
behavior  in  an  attempt  to  avoid 
increasing  their  use  of  intraday  credit. 

Fund  Availability  Practices.  Nearly  40 
percent  of  the  commenters  indicated 
that,  if  the  proposal  were  adopted, 
depository  institutions  would  delay 
funds  availability  to  their  customers  for 
check  deposits  and  ACH  transactions.  A 
number  of  olher  commenters,  primarily 
corporate  credit  unions  and  large 
correspondent  banks,  noted  thnt 
adoption  of  the  proposal  would  prevent 
them  from  making  some  payments  for 
their  customers  and/or  investing 
"exLCss"  reserve  balances. 

A  few  commenters  noted  thai 
competitive  pressures  should  prevent 
depository  institutions  from  changing 
their  availability  practices  for  check  and 
ACH  transactions  significantly.  On  the 
other  hand,  adoption  of  the  proposal 
might  require  depository  institutions  to 
use  Federal  Reserve  credit  to  make 
funds  available  to  customers  for  check 
deposits  that  are  treated  as  next-day 
availability  items  under  Regulation  CC* 


'  From  a  nredil  nsk  perspective,  the  primary 
.«i)uiT.e  ot  nF.k  m  collectirm  funds  through  Ihr  check 
and  ACH  debit  mecfaunismii  is  return  items  Beiause 
return  ilems  m»y  not  he  received  until  four  or  five 
days  Hfler  funds  have  been  credited  to  collcctinfi 
institutions,  delaying  credits  on  the  availability  date 
does  not  provide  a  meaninjrful  mechanism  for 
conlrolliiig  return  item  risk. 


*  tinder  Regulation  CC  dtpository  institutions  are 
rt-quired  to  make  funds  available  to  their  customers 
for  the  following  types  of  checks  at  Ihe  opening  of 
business  on  Ihe  business  day  following  the  banking 
day  of  deposit:  Treasury  checks.  Postal  money 
orders,  checks  drawn  on  Federal  Reserve  Banks  and 

C(iii»!n«f.d 
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The  commenters  argued  that  the 
proposal  to  provide  credit  to  collecting 
institutions  after  the  close  of  Fedwire  for 
such  checks  contradicted  the  objectives 
of  the  Expedited  Funds  Availability  Act 
and  Regulation  CC.  These  commenters 
stated  that  if  depositor)'  institutions  are 
required  to  make  funds  from  certain 
check  deposits  available  to  customers  at 
the  opening  of  business,  funds  for  the 
collection  of  such  items  should  be 
available  for  depository  institutions'  use 
at  the  opening  of  business. 

Historically,  the  Federal  Reserve  has 
devoted  considerable  resources  to 
improving  deposit  deadlines  in  order  to 
enable  depository  institutions  to  collect 
more  dollars  within  shorter  time  frames. 
These  efforts  have  focused  on  improving 
interday  funds  availability,  and  there 
has  been  httle  concern  about  the  time  of 
day  that  funds  were  made  available. 
The  lack  of  focus  on  intraday  funds 
availability  reHects  the  facts  that  (1)  no 
costs  have  been  incurred  when 
depository  institutions  use  intraday 
credit,  (2)  die  current  limits  on  daylight 
overdrafts  do  not  tend  to  be  binding  for 
most  depository  institutions,  and  (3)  the 
current  ex  post  measurement  procedures 
permit  collecting  institutions  to  use  the 
net  proceeds  of  check  and  ACH 
transactions  at  the  opening  of  business. 

If  fees  are  assessed  for  daylight 
overdrafts,  attention  to  intraday 
availability  of  funds  should  increase. 
The  Board  believes  that,  in  a  pricing 
environment,  users  of  Federal  Reserve 
payments  services  will  seek  not  only 
improved  interday  availability,  but  also 
improved  intraday  availability.  Thus, 
even  if  the  Board  were  to  a.iopt  the 
daylight  overdraft  measurement 
procedures  proposed  in  1989,  it  is  likely 
that,  over  time,  there  would  be  strong 
pressures  on  the  Reserve  Banks  to 
provide  early-in-the-day  availability  for 
check  and  ACH  transactions.  Further, 
the  private  sector  would  likely  develop 
such  alternatives  in  response  to  the 
changing  environment. 

Some  institutions  whose  payment 
activity  would  be  constrained  by  their 
caps  under  the  proposal  stated  that  they 
may  face  a  competitive  handicap  and  a 
loss  of  earnings.  The  fundamental  issue 
raised  by  these  commenters  is  actually  a 
funds  availability  issue.  The  Board  has 
developed  a  new  measurement  proposal 
in  part  to  address  the  issue  of  intraday 
funds  availabihty.  The  Board  was 
guided  by  the  following  factors:  (1)  The 
use  of  funds  collected  through  the  check 
and  ACH  mechanisms  is  not  inherently 
risky,  (2)  in  a  pricing  environment. 


Federal  H.ime  Loan  Banks,  and  certain  cashier*, 
teller's,  ce  tified.  .ind  state  and  local  govemmenl 
checks. 


collecting  banks  will  focus  on  obtaining 
earlier  intraday  availability,  and  there 
will  be  strong  demand  for  the  Reserve 
Banks  to  modify  their  operations  in  cost 
effective  ways  to  provide  earlier 
availability,  and  (3)  some  banks  may  not 
be  able  to  provide  collection  services  if 
credits  for  checks  they  collect  through 
the  Reserve  Banks  are  not  available  for 
use  during  the  business  day. 

Request  for  Comment  on  Revised 
Measurement  Scheme 

The  precise  measurement  of  daylight 
overdrafts  requires  a  set  of  rules  to 
determine  when  during  the  day  debits 
and  credits  to  a  depository  institution's 
account  at  a  Reserve  Bank  are 
determined  to  have  occurred.  "Posting  " 
for  the  purpose  of  measuring  daylight 
overdrafts  is  not  necessarily 
synonymous  with  the  time  at  which 
payments  become  final  nor  the  time  at 
which  the  current  rights  to  receive  funds 
accrue,  although  finality  of  payment  is 
one  of  the  criteria  the  Board  used  to 
develop  the  daylight  overdraft 
measurement  rules.  The  actual  timing  of 
entering  transactions  on  the  Reserve 
Banks'  books  varies  depending  on 
operational  procedures.  Fedwire  funds 
transactions  are  debited  or  credited  as 
they  are  processed  and  are  considered 
to  be  final  payments  when  the  receiver 
of  funds  is  advised  by  the  Reserve  Bank 
of  the  credit.  Non-wire  payment 
transfers,  however,  generally  are 
provisional  for  some  period  of  time  and 
refer  to  a  particular  "day"  as  the 
measuring  unit  of  availability,  without 
indicating  the  time  during  the  day  at 
which  payment  participants  are  either 
entitled  to  the  use  of  the  funds  received 
or  have  been  relieved  of  their  pa>Tnents 
obligation  to  the  Federal  Reserve. 

Even  if  the  Federal  Reserve  were  not 
contemplating  pricing  Fedwir* 
overdrafts,  it  would  be  desirable  to 
clarify  the  time  at  which  the  debtor- 
creditor  relationship  between  a 
depository  institution  and  its  Reserve 
Bank  changes  as  the  result  of  the 
recognition  of  a  payment.  Independent 
of  overdraft  pricing  or  cap  policies  in  the 
United  States,  technology  and  the 
globalization  of  financial  instruments 
and  transactions  are  increasingly 
causing  money,  securities,  and  capital 
markets  to  operate  on  a  24-hour  basis.  In 
such  an  environment,  trading  in  dollar 
instruments  and  dollar  payments  in  one 
part  of  the  world  occurs  while  U.S. 
markets  and  Reserve  Banks  are  closed. 
In  a  24-hour  global  market,  depository 
institutions  in  the  United  States  and 
abroad  need  to  know  more  precisely  the 
time  of  day  that  dollar  payments  are 
recognized  to  have  occurred  by  the 
Federal  Reserve.  Even  if  such  global 


developments  were  not  in  progress,  b. 
clarification  would  permit  depository 
institutions  to  ascertain  thetr  intraday 
rights  and  responsibilities  vis-a-vis 
Reserve  Banks  and  to  e%'aluate  their 
risks  accordingly. 

The  current  transitional  system  of 
posting  debits  and  credits  for  daylight 
overdraft  measurement  purposes  gives 
the  benefit  of  doubt  to  depository 
institutions.  Two  drawbacks  of  this 
system  are  that  it  creates  intraUay  float 
in  the  measurement  of  daylight 
overdrafts  in  that  depositor^'  institutions 
with  net  credits  can  use  them  before 
those  with  net  debits  are  charged,  and 
many  depositor)'  institutions  are  unable 
to  monitor  their  overdraft  levels 
effectively  during  the  banking  day. 
Because  the  Board's  payments  system 
risk  reduction  program  is  reaching 
maturity,  the  Board  believes  that  the 
initial  transitional  posting  procedures 
must  be  modified. 

In  developing  a  proposal  to  establish 
the  time  at  which  non-w  ire  transactions 
would  be  recognized  for  daylight 
overdraft  measurement  purposes,  the 
Board  was  guided  by  a  desire  to 
eliminate  the  intraday  float  created  by 
the  current  measurement  procedures, 
TTius,  the  posting  of  a  payment 
transaction  should  not  result  in  an 
increase  of  one  depository  institution's 
credit  balance  (or  a  reduction  of  its 
measured  overdraft)  before  another 
depository  institution's  credit  balance  is 
reduced  (or  its  daylight  overdraft  is 
increased). 

The  principle  of  eliminating  aggregate 
Federal  Reserve  intraday  float  is 
independent  of  the  credit  risk  arising 
from  the  transactions.  For  example, 
there  may  be  only  minimal  Federal 
Reserve  risk  resulting  from  granting 
early-in-the-day  credit  for  checks 
collected  through  the  Federal  Reserve, 
even  if  the  Reserve  Banks  do  not  charge 
paying  institutions  until  later  on  the 
presentment  day.  However,  by  providing 
early-in-the-day  credit  to  the  collecting 
institution  without  an  offsetting  debit  to 
the  paying  institutiorv.  the  Federal 
Reserve  would  be  permitting  the 
collecting  institution  to  use  Federal 
Reserve  credit  without  regard  to  that 
depository  institution's  cap.  deductible, 
or  any  Reserve  Bank  fee.  Furthermore,  if 
explicit  fees  for  overdrafts  are  adopted, 
and  if  the  timing  of  debits  and  credits 
for  each  transaction  were  not  nearly 
simultaneous  at  Reserve  Banks, 
depository  institutions  v\ould  have  an 
incentive  to  create  float  by  writing 
checks  to  each  other  to  create  free 
overdraft  capacity.  As  intraday  credit 
begins  to  have  value,  either  through 
pricing  or  the  evolution  to  24-hour  global 


3102 


Federal  Register  /  Vol.  56.  No.  18  /  Monday,  January  28.  1991  /  Notices 


markets,  intraday  Federal  Reserve  noat 
becomes  a  subsidy. 

In  addition  to  eliminating  intraday 
float,  the  new  daylight  overdraft 
measurement  procedure  should  allow 
effective  control  of  intraday  overdrafts. 
If  depository  institutions  are  to  be 
charged  a  fee  for  incurring  a  Fedwire 
overdraft,  the  procedures  for  measuring 
overdrafts  should  facilitate  their  ability 
to  control  their  positions  and  determine 
their  intraday  balances  accurately. 
Measurement  procedures  under  which 
transactions  are  posted  retroactively 
after  the  transaction  day  is  complete  do 
not  meet  this  test. 

It  is  important  to  acknowledge  that 
any  daylight  overdraft  measurement 
scheme  designed  to  eliminate  intraday  ^^ 
float  will  create  "winners"  and  "losers." 
(See  the  discussion  below  on  the  effects 
of  the  proposal  on  depository 
institutions.)  The  Board  requests 
comment  on  whether  the  measurement 
scheme  described  below  is  an  equitable 
balance  between  the  positive  and 
negative  effects  of  the  posting  rules  on 
depository  institutions  and  their 
customers. 

The  Board  rponests  comment  on  the 
proposed  daylight  overdraft 
measurement  scheme  described  below 
(and  outlined  in  Appendix  2).  The  main 
differences  between  the  new  proposal 
and  the  1989  proposal  are  that,  under  the 
new  proposal,  government  and 
commercial  ACH  credit  transactions 
would  be  posted  at  the  opening  of 
business.  ACH  debit  transactions  would 
be  posted  at  11  a.m.  Eastern  Time 
("ET').  and  commercial  check 
transactions  and  currency  and  coin 
deposits  would  be  posted  throughout  the 
day,  starting  at  11  a.m.  ET  and  hourly 
thereafter. 

The  fualores  of  the  proposed 
measurement  scheme  are  discussed  in 
detail  below. 

Commercial  Check  Transactions. 
Commenters  suggested  many 
alternatives  for  posting  non-wire 
transactions.  About  one-third  of  the 
commenters  proposed  maintaining  the 
current  ex  post  system  for  posting  check 
transactions,  and  85  percent  of  the 
commenters  wanted  to  retain  the  current 
treatment  of  ACH  debit  and  credit 
transactions.  More  than  half  of  the 
ommenters  believed  that  check 
transactions  should  be  posted  during  the 
morning  on  the  availability  or  settlement 
day.  The  Board's  Large-Dollar  Payments 
System  Advisory  Group  »  suggested 

•  The  Advitory  Croup.  mad«  up  of  private-i«clor 
paymenu  nyilern  ipecialtsti,  wai  formed  by  the 


posting  check  transactions  between 
10;30  and  11:30  a.m.  ET  to  permit 
depository  institutions  and  their 
customers  to  manage  their  payment 
activity  and  to  take  advantage  of  a  full 
range  of  investment  opportunities.  The 
Advisory  Group  believed  that  payor 
institutions  should  not  be  charged 
before  checks  were  presented  to  them, 
but  suggested  that  electronic 
presentment  might  be  an  acceptable 
alternative  to  physical  presentment.  At 
the  same  time,  the  Advisory  Group 
ackowledged  that  information  on  certain 
checks  could  not  be  made  available  to 
payor  institutions  be  the  posting  times  it 
proposed  and  suggested  that  charges 
either  be  posted  retroactively  or  the 
small  amount  of  float  that  would  be 
created  by  absorbed  by  the  Federal 
Reserve.  Approximately  6  percent  of  the 
commenters  suggested  that  credits  and 
debits  for  check  transactions  be  posted 
throughout  the  day,  based  on  the  time 
zones  of  the  Federal  Reserve  Districts 
on  which  the  items  are  drawn. 

To  gain  a  better  understanding  of 
commenters'  concerns  regarding 
investment  opportunities,  the  Board 
reviewed  current  investment  practices. 
The  Board  found  that,  depending  on  the 
type  of  investment  purchased,  the 
investor  may  be  required  to  render 
payment  from  a  few  minutes  after  the 
transaction  is  completed  to  the  end  of 
the  business  day.  For  example, 
deliveries  of  U.S.  Treasury  and  agency 
securities  take  place  throughout  the 
morning  and  are  completed  by  mid- 
afternoon.  Because  sellers  initiate  the 
delivery  of  these  securities  over  Fedwire 
and  the  purchasers'  account  is  charged 
when  the  securities  are  delivered, 
payment  could  be  required  minutes  after 
the  trade  is  negotiated. 

On  the  other  hand,  for  money  market 
instruments,  such  as  commercial  paper, 
certificates  of  deposit  ("CDs"),  and 
banker's  acceptances,  payments  are 
typically  expected  to  be  made  in 
available  funds  by  4  p.m.  ET,  although 
most  payments  are  made  well  before 
this  deadline.  In  the  case  of  Eurodollar 
CDs,  payments  normally  must  be  made 
by  11  a.m.  ET  on  the  day  of  delivery. 

While  payment  for  some  instruments 
must  be  made  eariy  in  the  day,  it  is  not 
required  for  all  types  of  investments. 
Nevertheless,  the  Board  has  developed 
an  alternative  measurement  scheme  that 
would  provide  credit  for  check  deposits 
as  early  in  the  day  as  possible,  because 
assessing  fees  for  daylight  overdrafts 


will  create  demand  for  early-in-the-day 
availability. 

Under  the  proposed  measurement 
scheme,  depositing  institutions  would  be 
credited  and  payor  institutions  would  be 
debited  intraday,  based  on  the  Reserve 
Banks'  ability  to  present  the  checks 
physically  to  payor  institutions  and  to 
obtain  settlement.  Under  Subpart  A  of 
the  Board's  Regulation  I  (12  CFR  part 
210),  depository  institutions  currently  do 
not  have  an  obligation  to  settle  for 
checks  presented  by  a  Reserve  Bank 
until  the  close  of  the  banking  day  on 
which  the  checks  are  presented.  The 
Board  has  proposed  amendments  ta 
Regulation  )  that  would  allow  posting  of 
check  debits  to  payor  institutions  during 
the  day.  (See  Docket  R-0722,  elsewhere 
in  today's  Federal  Register.)  Under  the 
proposed  amendments  to  Regulation  J, 
payor  institutions  would  be  debited  for 
checks  by  the  end  of  the  clock  hour  after 
the  hour  during  which  presentment 
takes  place.  For  example,  checks 
presented  at  12:30  p.m.  ET  would  be 
posted  at  2  p.m.  ET.  This  would  allow  a 
payor  institution  at  least  one  hour  to 
inspect  incoming  cash  letters  and  to 
notify  its  Reserve  Bank  of  any 
discrepancies  before  the  Reserve  Bank 
posted  a  charge  to  its  account. 

Under  this  approach.  Reserve  Banks 
would  begin  debiting  payor  institutions 
and  crediting  collecting  institutions  at  11 
a.m.  ET  and  continue  posting  until  6  p.m. 
ET.  (The  last  presentment  to  payor 
institutions  in  the  Pacific  Time  ( 'PT') 
zone  is  at  2  p.m.  PT.  5  p.m.  ET.)  This 
range  of  times  was  selected  both  to 
provide  credit  for  a  substantial  fraction 
of  collecting  institutions'  cash  letters 
early  enough  in  the  day  to  allow 
collecting  institutions  to  participate  in 
financial  markets  and  to  reflect  the  time 
the  Reserve  Banks  present  checks  to 
west  coast  payor  institutions.' 

Because  checks  are  drawn  on  a  large 
number  of  institutions,  the  Reserve 
Banks  would  base  the  proposed 
crediting  scheme  on  the  average  of  the 
actual  physical  presentment  times  for 
each  Reserve  office's  availability  zones, 
such  as  New  York  city.  Boston  RCPC, 
and  Kansas  City  country.  (High-Dollar 
Group  Sort  ("HDGS")  deposits  would  be 
treated  as  separate  availability  zones.) 
These  date  would  be  accumulated  in  a 
matrix.  The  columns  of  the  matrix  would 
indicate  the  posting  times,  and  the  rows 
would  consist  of  the  availability  zones. 


Board  in  1985  to  agaisl  in  the  development  of  the 
Board's  ptiynx^nli  system  risk  reduction  program. 


•  The  Board  considered  and  rejected  a  second 
alternative  under  which  all  check  credits  would  be 
posted  al  12  noon  ET  and  check  debits  posted  one 
hour  after  presentment  but  no  earlier  than  12  noon 
ET.  This  alternative  would  have  resulted  In  intraday 
float,  and  thus  would  have  been  inconsistent  with 
the  Board's  objectives. 
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Thus,  the  matrix  would  reflect  the 
fractional  availability  that  would  be 
granted  for  each  availability  zone.  The 
appropriate  fractions  would  then  be 
applied  to  the  dollar  amount  of  each 
collecting  institution's  deposits  to 
establish  the  times  at  which  fractional 
credit  would  be  posted  for  the  purpose 
of  measuring  daylight  overdrafts, 

The  following  example  of  a  HDGS 
cash  letter  illustrates  the  proposed 
crediting  approach:  The  group  sort  has 
six  endpoints,  each  receiving  $10,000,000 
in  its  daily  Federal  Reserve 
presentment.  The  presentment  time 
would  be  determined  for  each  endpoint 
based  on  scheduled  courier  deliveries. 
Two  institutions  in  the  group  sort 
receive  their  presentments  before  10 
a.m.  ET,  three  institutions  receive 
presentments  between  10  am.  ET  and  11 
a.m.  ET,  and  the  remaining  institution 
receives  its  presentment  between  12 
noon  ET  and  1  p  m.  ET.  Thus,  the 
collecting  institution  would  receive 
credit  for  33.3  percent  of  its  cash  letter 
at  11  a.m.  ET  ($20,000,00  of  the 
860,000.000  being  presented  was 
presented  by  10  a.m.  ET);  another  50.0 
percent  of  its  deposit  al  12:00  noon  ET; 
and  the  remaining  16  7  percent  at  2  p.m. 
ET.  Each  collecting  institution  that 
deposited  into  this  HDGS  program 
would  receive  the  same  intraday 
availability,  regardless  of  the  mix  of 
items  contained  in  its  cash  letter. 

In  a  similar  fashion,  fractional  credits 
would  be  determined  for  regular  city, 
RCPC,  and  country  deposits.  Generally, 
fine  sort  and  group  sort  cash  letters 
v\-ould  receive  the  fractional  availability 
for  the  availability  zone  in  which  the 
payor  institution(s)  is  (are)  located. 
However,  if  the  presentment  scheduips 
to  payor  institutions  contained  in  these 
deposit  categories  differ  signiticantly 
from  the  availability  zone  schedules  and 
the  dollar  value  of  these  deposits  is 
substantial,  different  fractions  might  be 
developffd  for  some  fine  sort  and  group 
sort  deposits. 

For  mixed  and  other  Fed  deposits, 
collecting  institutions  would  receive 
interday  availability  just  as  they  do 
today.  Each  Federal  Reserve  office 
would  calculate  intraday  fractional 
availability  schedules  for  its  mixed  and 
other  Fed  deposits.  In  the  case  of  other 
Fed  deposits,  the  local  Reserve  Bank 
office  would  develop  its  fraction  based 
on  its  ability  to  receive  credit  from  other 
Reser\'e  Banks,  which  in  turn  would 
grant  availability  based  on  their  ability 
to  present  checks  to  payor  institutions. 
The  amount  of  a  mixed  or  an  other  Fed 
cash  letter  that  would  become  available 
on  each  day  would  be  credited  to  the 
collecting  institution  durin«  the  day  in 


the  same  manner  as  credits  for  other 
types  of  check  deposits. 

It  is  anticipated  that  the  fractions 
would  be  revised  semiannually  or  when 
miijor  changes  in  presentment  schedules 
occurred.  Once  the  fractions  were 
developed,  they  would  then  be  applied 
through  the  use  of  an  automated  system 
to  the  credits  due  to  collecting 
institutions  to  calculate  the  amount  of 
credit  the  institution  would  receive  at 
each  posting  time  on  the  scheduled 
availability  day.  To  assist  depository 
institutions  in  managing  their  intraday 
reserve/clearing  account  positions, 
information  conceming  the  value  of 
check  credits  posted  at  each  posting 
time  would  be  reflected  in  the  Reserve 
Banks'  Account  Balance  Monitoring 
system  ("ABMS ')  and  would  be 
available  to  depositor}'  institutions  in 
real  time.  Similarly,  charges  to  payor 
institutions  would  be  reflected  in  the 
ABMS  at  the  time  the  payor  institutions 
account  is  scheduled  to  be  charged. 
Further,  for  those  institutions  that 
deposit  checks  in  all  Federal  Reserve 
availability  zones,  the  Reserve  Banks 
would  provide  the  fractional  availability 
matrix  in  automated  form- 
While  this  measurement  scheme  is 
operationally  complex  for  the  Reserve 
Hanks,  the  Board  tielieves  that  it 
satisfies  us  ob)ectives  as  well  as  the 
concerns  raised  by  commenters.  In 
addition,  it  represents  a  meaningful  step 
toward  more  timely  account  balance 
information.  Under  tl-iis  approach,  nearly 
50  percent  of  the  value  of  ail  check 
deposits  at  the  Federal  Reserve  would 
be  made  available  to  collecting 
institutions  by  12  noon  ET  and  about  78 
perc  ent  would  be  available  by  1  p.m.  ET. 
Given  the  significant  value  of  check 
deposits  th?<t  would  be  available  for  use 
early  in  the  day,  it  appears  that  the 
proposal  would  address,  for  the  most 
part,  the  settlement  needs  of  investors. 
At  the  same  time,  because  funds  would 
be  made  available  using  fractional, 
intraday  availability  schedules,  cash 
m,inaoers  may  need  new  information 
systems  thai  reflect  intraday  availability 
schedules  to  avoid  incurring  daylight 
ovf^rdrafts.  which  could  increase  their 
operating  custs  Because,  on  average, 
credits  for  check  deposits  would  not  be 
posted  until  payor  institutions  had  been 
charged  for  check  presentments,  this 
mesurement  procedure  would  not  create 
intraday  float. 

The  Board  estimates  that,  if  this 
proposal  is  adopted,  a  large  collecting 
institution  could  be  subject  to  130  to  200 
different  sets  of  fractions  that  would  be 
used  to  provide  intraday  availabihty. 
The  Board  requests  comments  on 
whether  there  are  steps  that  could  be 


taken  to  reduce  the  complexity  of  its 
proposal  and  also  requests  comment  on 
the  following  questions; 

1.  Under  the  proposal,  sets  of  fractions 
would  be  developed  for  each  Reserve 
Bank  availability  zone,  i.e.,  city.  RCPC, 
and  country.  In  addition,  each  Reserve 
office  would  develop  sets  of  fractions 
for  its  mixed  and  other  Fed  deposits. 
Could  the  number  of  sets  of  fractions  be 
reduced  by  increasing  the  territory 
covered  by  each  fraction,  such  as 
including  city  and  RCPC  endpoints  in 
the  same  set  of  fractions? 

2.  Under  the  proposal  credit  for  a 
cash  letter,  e.g.,  an  other  Fed  cash  letter, 
could  be  passed  at  eight  different  times 
during  the  day.  Would  it  be  preferable  to 
reduce  the  number  of  times  during  the 
day  at  which  credit  would  be  made 
available?  For  example,  the  Reserve 
Banks  could  limit  the  number  of 
crediting  times  by  only  crediting 
collecting  institutions  if  a(  least  5  or  10 
percent  of  the  value  of  a  cash  letter 
could  be  credited  at  the  posting  time. 

3.  In  addition  to  providing  information 
through  the  ABMS  and  providing  the 
fractional  availability  matnx  to 
depository  Institutions,  what  steps  could 
the  Reserve  Banks  implement  to  reduce 
the  potential  operational  burden  faced 
by  collecting  institutions  in  determining 
the  times  at  which  check  credits  would 
be  posted? 

Next-day  availability  items.  Under 
Regulation  CC.  depositon.'  institutions 
are  required  to  make  funds  available  to 
their  customers  for  certain  check 
deposits  at  the  opening  of  business  on 
the  business  day  following  the  banking 
day  of  deposit.  Currently,  the  Reserve 
Banks  provide  same-day  credit  for 
deposits  of  separately  sorted  Treasury 
checks.  Postal  money  orders,  and  checks 
drawn  on  Federal  Rese.-^e  Banks  that 
are  received  by  late  afteiTioon  deposit 
deadlines,  typically  4  p  m.  local  time. 
Under  the  June  1989  proposal, 
depository  institutions  would  receive 
credit  for  these  checks  after  the  close  of 
Fedwire  on  the  day  of  deposit  and  the 
funds  would  be  available  for 
withdrawal  at  the  opening  of  business 
on  the  following  business  day.  The 
Reserve  Banks'  current  deposit 
deadlines,  however,  can  tvpically  be 
met  only  by  institutions  located  close  to 
Federal  Reserve  offices.  Most  other 
institutions  must  rely  on  couriers  to 
deliver  their  check  deposits,  and 
couriers  are  generally  scheduled  to 
arrive  at  Federal  Reserve  offices  during 
the  night  in  time  to  meet  commercial 
check  deposit  deadlines,  Thus,  these 
institutions  would  not  have  received 
credit  for  "next  day"  availability  items 
until  after  the  close  of  Fedwire  the  day 
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following  the  business  day  of  receipt  by 
the  institution. 

Although  most  customers  withdraw 
the  proceeds  of  such  deposits  by  check, 
which  would  not  affect  an  institution's 
intraday  reserve/clearing  account 
balance  until  the  check  has  cleared, 
customers  depositing  large-value  checks 
typically  use  the  funds  for  investment  or 
other  payments,  withdrawing  the 
proceeds  by  wire.  In  addition, 
depository  institutions  that  receive 
large-value  deposits  frequenly  invest 
any  excess  funds  overnight. 

Under  the  Board's  proposal,  the 
Reserve  Banks  would  establish  a  new 
deposit  deadline  for  separately  sorted 
deposits  of  Treasury  checks.  Postal 
money  orders,  and  Federal  Reserve 
Bank  checks.  This  deposit  deadline 
would  be  set  at  a  time  that  corresponds 
to  the  commercial  check  deposit 
deadlines  that  are  used  by  the  majority 
of  depositors  in  each  check  clearing 
zone.  Treasury  checks.  Postal  money 
orders,  and  Federal  Reserve  Bank 
checks  received  by  these  new  deposit 
deadlines  would  be  credited  to 
depositors'  accounts  at  the  opening  of 
business  on  the  morning  following 
deposit.  For  example,  if  the  deposit 
deadline  were  12:01  a.m.,  institutions 
depositing  soch  checks  would  receive 
credit  for  them  at  the  opening  of 
business  that  day.  The  Reserve  Banks 
would  continue  to  offer  their  late 
afternoon  deposit  deadlines  for  same- 
day  availability  and  would  credit 
depository  institutions'  accounts  one 
hour  after  the  deposit  deadline.' 

The  Reserve  Banks  are  not  able  to 
identify  and  segregate  cashier's,  teller's 
and  certified  checks  nor  state  and  local 
government  checks  from  the  other 
checks  drawn  on  the  payor  institutions. 
Moreover,  even  if  the  Reserve  Banks 
were  able  to  segregate  these  checks,  as 
they  can  checks  drawn  on  Federal 
Home  Loan  Banks,  the  debit  could  not 
necessarily  be  effected  at  the  opening  of 
business  because  the  checks  generally 
would  not  have  been  presented  to  the 
payor  institution  by  that  time.  The 
proposal  to  post  credits  for  commercial 
check  deposits  on  the  availability  day 
using  an  intraday  availability  schedule 
should  provide  early-in-the-day 
availability  for  a  large  number  of  these 
items  and,  thus,  should  alleviate  some 
concerns  raised  by  commenters.  It 
should  also  be  noted  that  Treasury 
checks.  Postal  money  orders,  and  checks 


drawn  on  Federal  Reserve  Banks  that 
are  included  in  deposits  with 
commercial  checks  would  typically  be 
included  in  the  credit  posted  at  the  First 
check  posting  time,  that  is,  at  11  a.m.  ET. 

ACH  Transactions.  More  than  90 
percent  of  the  commenters  opposed  the 
Board's  proposal  to  post  commercial 
ACH  credit  and  debit  transactions  after 
the  close  of  Fedwire.  Commenters  were 
particularly  concerned  about  the 
different  treatment  that  would  be 
accorded  commercial  ACH  credit 
transactions  and  Treasury  ACH  .redit 
transactions,  which  would  be  posted  at 
the  opening  of  business.  Commenters 
also  indicated  that  the  proposal  would 
have  a  detrimental  effect  on  the  growth 
and  acceptance  of  the  ACH  mechanism. 
Further,  several  commenters  noted  that 
the  proposal  contradicted  the  Federal 
Reserve's  efforts  to  improve  the  ACH 
mechanism  by  encouraging  the 
conversion  to  an  all-electronic  network. 
These  commenters  reasoned  that,  if 
funds  would  not  be  available  for  use 
during  the  settlement  day.  there  would 
be  little  incentive  for  institutions  to 
incur  the  expense  necessary  to  install 
electronic  connections  in  order  to  obtain 
payment  data  early  on  the  settlement 
day  Over  85  percent  of  the  commenters 
suggested  that  all  ACH  credit  and  debit 
transactions  be  posted  at  the  opening  of 
business  on  the  settlement  day. 

Because  information  concerning  ACH 
transactions  is  available  to  all  receiving 
institutions  no  later  than  7  a.m.  ET,  it  is 
possible  to  post  ACH  transactions  early 
on  the  settlement  day  without  creating 
intraday  float.  Further,  there  are  no  legal 
obstacles  that  would  prevent  the 
Reserve  Banks  from  charging  originators 
of  credit  transactions  or  receivers  of 
debit  transactions  during  the  settlement 
day.  Moreover,  as  in  the  case  of  the 
check  collection  mechanism,  the  risks 
faced  by  users  of  the  ACH  mechanism 
are  interday  risks  that  cannot  effectively 
be  controlled  by  delaying  depository 
institutions'  use  of  funds  on  the 
settlement  day.* 

In  developing  the  proposal  that  was 
issued  for  public  comment  in  1989,  the 
Board  was  concerned  that  ch.irging 
originators  of  ACH  credit  transactions 
at  the  opening  of  business  might 
discourage  use  of  the  ACH.  especially  if 


'  Paid  Mvinga  Ijonds  deposited  under  the  EZ- 
Clear  program  are  processed  in  much  the  »«me  wjy 
as  Trodj'jry  checks.  The  Board,  therefore,  proposes 
Ihdt  separately  sorted  deposits  of  paid  savings 
bonds,  deposited  under  the  EZ-Clear  program, 
should  be  treated  in  the  same  way  Ihal  the  Board 
proposes  to  treat  Treasury  checks. 


•  In  the  case  of  ACH  credit  transactions,  the 
Reserve  Banks  are  exposed  to  the  risk  that  the 
originating  depository  institution  will  not  be  able  to 
fund  transactions  on  the  settlement  day  that  it 
originated  one  or  two  days  before  that  day  The 
Reserve  Banks  have  the  right,  however,  to  reverse 
credits  granted  to  receiving  institutions  if  originating 
institutions  do  not  fund  their  payments. 

In  the  case  of  ACH  debit  transactions,  the 
Reserve  Banks  are  exposed  to  the  risk  created  by 
return  items,  which  is  comparable  to  the  return 
Items  risk  faced  in  the  check  collection  service. 


fees  were  assessed  for  daylight 
overdrafts.  Based  on  the  responses 
received  on  the  proposal,  however,  it 
appears  that  continued  use  of  the  ACH 
for  credit  transactions,  such  as  payroll 
and  pension  payments,  would  be 
affected  more  by  funds  availability 
issues  than  by  the  potential  overdrafts 
that  might  be  created  by  charging 
originators  early  on  the  settlement  day. 
Based  on  survey  data  for  the  four-week 
period  ending  August  23, 1989,  modifying 
the  Board's  original  proposal  to  post  all 
ACH  credit  transactions  (both  debits  to 
originating  institutions  and  credits  to 
receiving  institutions)  at  the  opening  of 
business  would  result  in  a  slight 
reduction  in  the  total  number  of 
institutions  incurring  daylight 
overdrafts. 

In  the  case  of  ACH  debit  transactions, 
cash  concentration  debits  account  for 
the  majority  of  dollars  collected.  For  the 
most  part,  cash  concentration 
transactions  are  funded  through  check 
deposits  that  become  available  on  the 
same  day  that  the  ACH  debit 
transactions  settle.  By  posting  ACH 
debit  transactions  at  11  a.m.  ET,  funds 
would  be  available  on  a  timely  basis  for 
investments  and  other  payment 
obligations. 

Thus,  the  Board  proposes  that  both 
Treasury  and  commercial  ACH  credit 
transactions  be  posted  at  the  opening  of 
business  on  the  settlement  day.  The 
Board  also  proposes  that  ACH  debit 
transactions  (credits  to  originating 
institutions  and  debits  to  receiving 
institutions)  should  be  posted  at  the  first 
check  posting  time,  i.e.,  11  a.m.  ET.  ACH 
return  items  and  check  truncation  items 
are  processed  during  the  day  for  same- 
day  availability  and  are  normally 
delivered  to  receiving  institutions  in  the 
late  afternoon  at  approximately  4  p.m. 
ET.  The  Board  proposes  that  these 
transactions  be  posted  at  5  p.m.  ET. 
Net  settlement  transactions.  The 
Reserve  Banks  provide  net  settlement 
services  to  about  200  private  clearing 
arrangements,*  The  majority  of  net 
settlement  arrangements  enable 
members  of  local  check  clearinghouseb 
to  settle  the  checks  exchanged  by 
members  through  their  reserve  or 
clearing  accounts.  Net  settlement 
services  are  also  provided  to  members 
of  privately  operated  ACH  networks, 
automated  teller  machine  and  point-of- 
sale  networks,  and  credit  card 
processing  arrangements.  In  addition, 
the  Federal  Reserve  Bank  of  New  York 


»  This  discussion  does  not  include  clearing 
arrangements  that  use  Fedwire  to  complete 
settlement,  such  as  the  Clearing  House  Interbank 
Payments  System  and  Participants  Trust  Company 
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provides  net  settlement  service  to 
members  of  the  New  York  Clearing 
House  Association  that  have  agreed  to 
exchange  maturing  commercial  paper. 

Forty-six  commenters  discussed 
issues  related  to  the  time  at  which  net 
settlement  entries  should  be  posted  for 
purposes  of  measuring  daylight 
overdrafts.  The  majority  of  commenters 
indicated  that  net  settlement  entries  for 
check  and  commercial  ACH  net 
settlement  arrangements  should  be 
posted  at  the  same  time  that  the  Reserve 
Banks  post  entries  for  the  check  and 
ACH  transactions  they  process.  Several 
commenters  suggested  that  net 
settlement  entries  be  posted  at  a  time 
mutually  agreed  upon  by  the  Federal 
Reserve  and  members  of  the  clearing 
arrangement. 

Nine  commenters  discussed  the 
proposal  to  post  net  settlement  entries 
for  commercial  paper  transactions  after 
the  close  of  Fedwire.  These  commenters 
were  particularly  concerned  about  the 
impact  the  proposal  would  have  on  the 
commercial  paper  market.  At  least  one 
of  these  commenters  questioned 
whether  the  proposed  Depository  Trust 
Company  ("DTC")  book-entry 
commercial  paper  clearing  and 
settlement  system  would  significantly 
reduce  daylight  overdrafts  created  by 
commercial  paper  activity.  This 
commenter  noted  that  only  the  highest 
grades  of  commercial  paper  would  be 
eligible  for  DTC's  system.  Some 
commenters  encouraged  the  Board  to 
post  net  credit  entries  at  the  opening  of 
business  and  net  debit  entries  at  the 
close  of  business,  while  another  group  of 
commenters  proposed  that  both  net 
credit  and  net  debit  entries  be  posted 
between  10:30  a.m.  and  12  noon  ET. 

The  Board  agrees  with  the 
commenters  that  net  settlement  entries 
for  check  and  ACH  clearing 
arrangements  should,  to  the  extent 
possible,  be  posted  at  a  time  that  would 
permit  the  clearing  group  to  provide 
effective  services.  To  post  offsetting  net 
settlement  entries  at  different  times 
during  the  day,  as  some  commenters 
suggested,  would  be  inconsistent  with 
the  fundamental  characteristics  of  the 
service  and  would  create  intraday  float. 
The  Board  believes  that  the  most 
equitable  approach  to  addressing  the 
issues  associated  with  the  time  at  which 
net  settlement  entries  should  be  posted, 
for  purposes  of  measuring  daylight 
overdrafts,  would  be  to  permit  the 
members  of  each  private-sector  clearing 
arrangement  to  determine  the  time  at 
which  the  net  settlement  entries  for  its 
clearing  arrangement  would  be  posted. 
The  implement  such  a  proposal,  the 
Reserve  Banks  would  agree  to  accept 


multiple  settlement  statements  and 
would  post  net  settlement  entries  one 
hour  after  the  data  were  received  from 
the  agent  for  the  clearing  arrangement. 

Discount  window  loans.  In  the  Board's 
June  1989  proposal,  both  credit  for 
extensions  of  discount  window  loans 
and  debits  for  their  repayment  would  be 
posted  after  the  close  of  Fedwire.  The 
Board  believes  that,  in  a  pricing 
environment,  the  discount  rate  should 
be  made  a  true  24-hour  rate  by  matching 
the  24-hour  maturity  of  a  discount 
window  loan  with  that  of  a  24-hour 
extension  of  credit  in  the  federal  funds 
market.  In  response  to  the  introduction 
of  daylight  overdraft  pricing  by  the 
Federal  Reserve,  participants  in  the 
federal  funds  market  presumably  would 
begin  to  price  24-hour  credit  extensions 
differently  from  overnight  extensions.  In 
this  event,  the  Board  believes  that  the 
24-hour  federal  funds  rate  would  be 
most  relevant  to  the  determination  of 
term  funds  and  other  money  market 
rates  and,  hence,  of  most  interest  in  the 
implementation  of  monetary  policy.  The 
anchor  to  the  federal  funds  rate  stems  in 
part  from  the  interaction  of  the  System's 
intended  level  of  adjustment  plus 
seasonal  borrowing  with  the  willingness 
of  institutions  to  tap  the  discount 
window  at  the  prevailing  discount  rate. 
Hence,  it  would  seem  most  appropriate 
to  link  the  level  of  borrowing  to  a  24- 
hour  federal  funds  rate  by  having  the 
maturities  of  discount  window  loans  be 
24  hours  or  multiples  thereof. 

Commenters  on  the  proposal 
suggested  that  some  discount  window 
borrowers  may  need  funds  before  the 
close  of  business,  but  may  not  have 
access  to  market  sources  of  intraday 
credit.  The  Board  proposes  that  discount 
window  loans  and  repayments  normally 
be  posted  after  the  close  of  Fedwire.  The 
Board  recognizes,  however,  that  there 
occasionally  may  be  circumstances  that 
would  justify  permitting  a  depository 
institution  to  use  funds  advanced 
through  the  discount  window  during  the 
day  on  which  the  loan  Is  granted. 
Therefore,  the  Board  proposes  that,  on 
an  exception  basis,  if  a  depository 
institution  does  not  have  ready  access 
to  money  markets  and  has  to  make 
unanticipated  payments  during  the  day, 
the  Reserve  Bank  may  post  the  credit  for 
the  discount  window  loan  before  the 
close  of  business  and  post  the 
repayment  24  hours  later. 

Treasury  investments.  Two 
commenters  indicated  that  the  proposal 
to  post  Treasury  investments  at  2  p.m. 
local  time  would  limit  depositories' 
investment  options  and  may  cause  some 
institutions  to  withdraw  from  the 
program.  Treasury  direct  investments 


are  processed  in  two  ways:  In  some 
cases,  depositories  are  advised  of  the 
investment  to  be  placed  by  the  Treasury 
on  the  day  preceding  the  investment 
date,  and,  in  other  cases,  depositories 
are  not  notified  until  the  day  the 
investment  is  made.  The  Board  proposes 
that  Treasury  investments  that  are 
knowTi  in  advance  be  posted  at  the 
opening  of  business  on  the  investment 
date,  and  that  same-day  Treasury 
investments  be  posted  at  2  p.m.  local 
time  in  order  to  provide  the  Reserve 
Banks  sufficient  time  to  process  the 
transactions. 

Currency  and  Coin  Transactions.  One 
commenter  indicated  that-the  proposal 
to  post  currency  and  coin  deposits  after 
the  close  of  Fedwire  would  cause  the 
commenter's  institution  to  incur  an 
overdraft  if  it  continued  to  invest  funds 
received  for  cash  deposits  as  it  does 
today.  Essentially,  the  issue  raised  by 
this  commenter  is  similar  to  the  funds 
availability  issues  that  were  raised  by 
commenters  concerning  check  and  ACH 
transactions. 

Unlike  the  intraday  posting  of  check 
transactions,  the  intraday  posting  of 
currency  and  coin  transactions  could  be 
accomplished  easily  without  creating 
float.  Further,  as  in  the  case  of  check 
and  ACH  transactions,  the  risk  faced  by 
the  Reserve  Banks  in  granting  credit  for 
currency  and  coin  deposits  is  not  a  risk 
that  can  be  controlled  through  an 
intraday  posting  system.  Rather,  the  risk 
is  associated  with  potential  differences 
in  deposit  amounts  that  can  be 
discovered  only  when  deposits  are 
verified  by  means  of  piece  counts,  which 
are  generally  performed  several  days 
after  deposits  are  received. 

There  are  some  differences  between 
currency  and  com  deposits  and  check 
and  ACH  transactions.  The  dollar  value 
of  currency  and  coin  deposits  is 
relatively  smal  compared  with  the  dollar 
value  of  check  and  ACH  transaction.  As 
a  result,  the  time  at  which  currency  and 
coin  transactions  are  posted  is  less 
important  to  many  depository 
institutions  than  the  time  at  which 
checks  and  ACH  transactions  are 
posted.  Depository  institutions  do  not 
generally  deposit  currency  and  coin 
daily,  but  rather  deposits  are  made 
approximately  once  a  week.  As  a  result, 
posting  currency  and  coin  deposits 
during  the  business  day  would  not  have 
a  significant  effect  on  average 
overdrafts. 

While  the  benefits  of  posting  currency 
and  coin  deposits  during  the  business 
day  on  the  day  of  deposit  does  not 
appear  to  be  significant  in  absolute 
terms,  several  hundred  institutions' 
overdrafts  could  be  measurably  reduced 
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if  currency  and  coin  deposits  were 
posted  during  the  business  day. 
Additionally,  granting  credit  for 
currency  and  coin  deposits  during  the 
business  day  would  substantially 
address  the  concerns  of  the  commenters, 
especially  smaller  depository 
institutions,  about  the  equity  of  Federal 
Reserve  policies.  The  Board,  therefore, 
proposes  to  post  credits  for  currency 
and  coin  deposits  on  a  flow  basis  on  the 
day  of  deposit.  Credits  would  be  posted 
beginning  at  11  a.m.  ET  and  hourly 
thereafter  until  all  credits  had  been 
posted. 

Because  the  time  at  which  currency 
and  coin  shipments  reach  depo.'sitory 
institutions  cannot  be  easily  predicted, 
the  Board  proposes  that  debits  for 
currency  and  coin  shipments  be  posted 
after  the  close  of  Fedwire  on  the  day  the 
shipment  is  dispatched. 

Letters  of  Credit.  The  Reserve  Banks 
act  as  fiscal  agents  for  government 
agencies  in  processing  draw-downs  for 
certain  government  grants.  The  majority 
of  this  activity  is  processed  over 
Fedwire  and.  as  a  result,  credits  are 
posted  to  recipients'  accounts  when  the 
funds  transfers  are  processed.  Some 
government  grants,  however,  are 
processed  manually  by  the  Reserve 
Banks. 

In  many  cases,  the  payments 
ussociated  with  these  transactions  are 
very  large  amounts,  which  would 
typically  be  invested  on  the  day  of 
receipt.  Depository  institutions, 
therefore,  expect  to  have  access  to  these 
funds  on  the  day  of  receipt.  From  the 
Reserve  Banks'  perspective,  there  is  no 
credit  risk  associated  with  handling 
these  transactions  because  government 
agencies  are  obligated  to  fund  their 
commitments  and  credits  to  recipients 
are  considered  Final.  Because  payments 
associated  with  government  grants  are 
considered  final  payments,  the  Board 
proposes  that  manual  letters  of  credit  be 
posted  to  depository  institutions' 
accounts  during  the  business  day.  Under 
the  proposal,  all  letters  of  credit  that 
have  been  processed  by  2  p.m.  ET  would 
be  posted  by  that  time  and  all 
transactions  processed  after  that  time 
would  be  posted  by  5 pm  ET 

State  end  local  govern mt^nt  series — 
Treasury  securities  ("SLCs").  SLGs 
were  not  explicitly  addressed  in  the 
Board's  1989  proposal.  At  least  one 
commenter.  however,  questioned 
whether  transactions  in  SLGs  would  be 
posted  at  the  same  times  as  book -entry 
securities  transactions. 

SLGs  are  nonmarketable  securities 
issued  by  the  Treasury  Department  to 
state  and  local  governments.  All  records 
of  ownership  are  maintained  on  the 
book*  of  the  Treasury  Department.  SLGs 


may  not  be  transferred  as  a  result  of 
pale  or  exchange  nor  may  they  be 
assigned  or  pledged. 

While  SLGs  are  not  issued  frequently, 
the  dollar  value  of  new  issues  tends  to 
be  quite  large.  Payments  for  new  issues, 
therefore,  have  the  potential  to  create 
significant  overdrafts  in  certain 
depository  institutions'  accounts.  Under 
Treasury  Department  procedures, 
purchasers  must  pay  for  new  issues  of 
SLGs  either  by  means  of  a  reserve 
account  debit  or  a  federal  funds  check 
by  the  close  of  business  on  the  issue 
day. 

Because  the  securities  cannot  be 
pledged,  the  collateralization  policy  that 
was  implemented  on  January  TO,  1991,  to 
reduce  the  risk  the  Reserve  Banks  face 
in  handling  book-entry  securities 
fic;tivity  could  not  b'^  applied  to  SLGs. 
On  the  other  hand,  because  SLGs  cannot 
be  sold  or  transferred,  they  do  not 
present  the  same  risk  to  Reserve  Banks 
as  do  marketable  government  securities. 
Presumably,  if  payment  for  a  new  issue 
of  SLGs  had  not  been  received  by  the 
c'ose  of  business  on  the  issue  day.  the 
Treasury  could  reverse  the  subscription. 
In  light  of  the  limited  risk  faced  by  the 
Reserve  Banks  and  the  Treasury 
Department,  the  Board  proposes  to  post 
debits  to  the  accounts  of  depository 
institutions  for  new  issues  of  SLGs  after 
the  close  of  Fedwire  on  the  issue  date. 
Interest  and  principal  payments  for 
SLGs  are  made  via  the  ACfl  reserve 
account  credit,  and  Treasury  check.  In 
the  case  of  reserve  account  credits,  the 
Treasury  informs  the  Reserve  Banks  of 
payments  to  be  made  at  least  one 
business  day  prior  to  the  payment  date. 
Because  payments  are  known  in 
advance,  the  Board  proposes  that 
principal  and  interest  payments  for 
SLGs  be  posted  to  depository 
institutions'  accounts  at  the  opening  of 
business  on  the  interest  payment  and 
redemption  dates.  Payments  that  are 
made  via  the  ACH  would  be  posted  at 
the  same  time  that  other  ACH  credit 
transactions  are  posted. 

Measurement  intervals.  Cunently,  the 
f  X  post  monitoring  system  calculates 
depository  institutions'  daylight 
overdrafts  based  on  shapshots  of  their 
balances  at  15  minute  intervals  from  8:00 
a.m.  until  7.00  p  m.  ET.  The  Board  is 
proposing  modifications  to  the 
measurement  intervals  for  two  reasons: 
|1)  The  use  of  15  minute  snapshots  of 
depository  institutions'  intraday 
balances  does  not  accurately  reflect 
many  institutions'  actual  use  of  Federal 
Reserve  credit,  and  (2)  the  time  over 
which  daylight  overdrafts  are  measured 
is  not  consistent  with  Fedwire  operating 
hours. 


If  it  is  determined  to  assess  fees  for 
daylight  overdrafts,  the  accuracy  of 
daylight  overdraft  calculations  will  take 
on  added  importance.  The  most  accurate 
method  of  calculating  daylight 
overdrafts  would  be  to  capture 
depository  institutions'  balances  after 
every  transaction  that  affects  their 
balances.  Because  of  the  high  volumes 
of  transactions  initiated  and  received  by 
many  institutions,  this  approach  would 
be  very  costly  to  implement.  Shortening 
the  interval  over  which  daylight 
overdrafts  are  measured  would  also 
improve  the  accuracy  of  the 
calculations.  Based  on  an  analysis  of 
daylight  overdraft  patterns  in  several 
Federal  Reserve  districts,  the  Board 
proposes  that  depository  insitutions' 
daylight  overdrafts  be  monitored  based 
on  snapshots  of  depository  institutions' 
account  balances  at  one  minute 
intervals. 

Because  the  current  ex  post 
monitoring  system  begins  measuring 
daylight  overdrafts  30  minutes  before 
Fedwire  opens  and  continues  measuring 
daylight  overdrafts  for  30  minutes  after 
Fedwire  closes,  it  is  possible  for  the 
system  to  overstate  or  understate  a 
depository  institution's  daily  average 
overdraft  because  negative  or  positive 
balances  during  these  periods  would  not 
rormally  change.  The  Board  believes 
that  this  practice  is  inequitable.  On  the 
other  hand.  Fedwire  hours  are  extended 
beyond  the  official  closing  time 
periodically.  Simulations  of  depository 
institutions'  Fedwire  activity  during  the 
extensions  indicate  that  posting  all 
Fedwire  transfers  sent  and  received 
during  the  extension  at  8:30  p.m.  ET 
would  not  significantly  change 
depository  institutions'  average  daylight 
overdrafts.  The  Board  proposes  that 
daylight  overdrafts  be  measured  over 
the  official  Fedwire  operating  hours, 
which  are  now  8:30  a.m.  until  6:30  p.m. 
FT. 

Under  the  Board's  lune  1989  pricing 
proposal,  fees  would  be  applied  to  each 
institution's  daily  average  daylight 
overdraft,  after  reducing  that  average  by 
a  deductible.  Based  on  the  preceding 
discussion,  if  the  Board  determines  to 
apply  fees  to  daily  average  daylight 
overdrafts,  the  Board  proposes  that 
daily  average  daylight  overdrafts  be 
calculated  by  totalling  each  depository 
institution's  negative  account  balances 
.il  the  end  of  each  minute  and  dividing 
the  sum  of  these  negative  balances  by 
the  number  of  minutes  in  the  official 
Fedwire  operating  day.  Under  this 
approach,  only  negative  balances  would 
be  included  in  the  calculation;  all 
positive  balances  would  be  set  to  zero 
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Effect  of  Proposal  on  Depository 
Institutions.  Any  modification  to  the 
current  ex  post  monitoring  system  that 
eliminates  intraday  float  will  increase 
the  level  of  daylight  overdrafts  and, 
most  likely,  the  number  of  depository 
institutions  incurring  overdrafts,  unless 
those  institutions  modify  their  behavior. 
Based  on  survey  data  for  the  four  weeks 
ending  August  23, 1989,  under  the 
current  measurement  procedures,'" 
approximately  4,435  depository 
institutions  would  have  incurred  a 
daylight  overdraft  on  at  least  one  day. 
and  daily  average  total  Fedwire  funds 
and  book-entry  overdrafts  would  have 
amounted  to  $119.2  billion.  Under  the 
June  1989  proposal,  about  5,627 
institutions  would  have  incurred  a 
daylight  overdraft  on  at  least  one  day, 
an  increase  of  nearly  1.200  institutions, 
and  total  Fedwire  daylight  overdraft 
would  have  amounted  to  $144.7  billion, 
an  increase  of  $25.5  billion.  The  Board's 
1989  proposal  tended  to  increase 
overdrafts  at  depository  institutions  that 
are  net  collecting  institutions  because 
all  non-wire  credits  would  be  posted 
after  the  close  of  Fedwire.  Thus,  if  these 
institutions  did  not  change  their 
behavior,  their  overdrafts  would  have 
increased  because  they  would  have  had 
to  use  Federal  Reserve  credit  to 
continue  to  fund  their  payment  activity. 

The  Board's  new  proposal  for 
measuring  daylight  overdrafts  would 
provide  intraday  credit  to  collecting 
institutions,  but  it  would  also  charge 
payor  institutions  during  the  business 
day.  Thus,  a  different  group  of 
institutions,  i.e..  net  payor  institutions, 
would  be  most  affected  by  this  proposal. 
In  the  aggregate.  6.565  institutions  would 
have  incurred  a  daylight  overdraft  on  at 
least  one  day  during  the  survey  period, 
an  increase  of  more  than  2,000 
institutions  when  compared  with  the 
current  measurement  procedures."  In 
addition,  daily  average  total  Fedwire 
overdrafts  would  have  amounted  to 
about  $152.0  billion,  an  increase  of 
about  $33  billion  over  the  current 
measurement  procedures.'^ 


'0  The  current  measurcmeni  procedures  were 
ad|usted  to  reflect  the  changes  adopted  by  the 
Board  to  standardize  the  way  that  ihe  Reserve 
Banks  post  book.«ritry  securities  Irartsaclions. 

' '  The  increase  in  the  number  of  innilulions 
incurring  daylight  overdrafts  under  the  new 
proposal  compared  with  the  June  1969  proposal  is 
partially  due  to  the  fact  that  more  mstilutions 
receive  check  presentments  from  the  Reserve  Banks 
than  use  the  Federal  Reserve  »  check  collection 
services  directly. 

"  The  Board  believes  that  the  increase  in 
overdraft  leveh  and  the  number  of  institutions  • 
incumng  overdrafts  und«r  the  new  proposal  is 
overstated  due  to  limitations  in  the  simuUliun  that 
allowed  only  a  single  lime  for  posting  check  debits 
1  he  Bobrd  t>elievea  a  mort  •ccurale  ran^  for 


A  considerably  larger  number  of 
institutions  would  be  subject  to  the 
Board's  risk  reduction  policies  under  the 
Board's  new  proposal  than  are  now. 
About  5,000  "  of  these  institutions, 
however,  would  incur  relatively  small 
overdrafts,  would  quality  for  the  new 
exempt-from-filing  status  (see  55  FR 
22092.  May  31, 1990),  and,  as  a  result  of 
the  deductible,  would  be  exempt  from 
pricing  under  the  1989  pricing  proposal. 
The  daily  average  total  overdrafts 
incurred  by  these  institutions  amount  to 
only  S2.0  billion,  averaging  about 
$400,000  per  institution.  Moreover,  the 
Board  believes  that  these  simulated 
results  overstate  the  level  of  daylight 
overdrafts  that  would  result  from 
implementation  of  this  proposal.  Further, 
institutions  could  reduce  the  potential 
overdrafts  that  they  might  incur  under 
the  proposal  by  delaying  some  non-time 
critical  funds  transfers  until  check 
credits  are  posted  and  by  arranging  to 
fund  check  presentments  before  Federal 
Reserve  charges  are  posted.  In  the  case 
of  funding  check  presentments,  the 
Lai^ge-DoUar  Payments  System  Advisory 
Group  has  stated  that  it  would  be  easier 
to  require  customers  to  fund  check 
presentments  during  the  day  than  to 
prevent  customers  from  using  funds 
from  check  and  ACH  transactions  on 
the  availability/settlement  day.  The 
Board,  therefore,  believes  that  many  of 
these  institutions  could  adjust  their 
practices  to  reduce  or  eliminate  the 
majority  of  overdrafts  projected  in  the 
simulations. 

Clearly,  the  institutions  most 
negatively  afTected  by  the  proposal  are 
the  447  that  would  exceed  100  percent  of 
their  capacity.  While  this  number  is 
greater  than  the  number  of  institutions 
that  would  have  exceeded  their  caps 
under  the  June  1989  proposal,  the 
number  is  overstated  because  (1)  111 
institutions  that  currently  have  zero 
caps  are  eligible  for  either  a  de  minimis 
or  a  positive  cap,  (2)  129  institutions  that 
currently  have  positive  caps  would  be 
eligible  for  higher  caps,  and  (3)  many 
institutions  would  not  be  charged  for 
checks  until  later  times  than  were  used 
in  performing  the  simulation  upon  which 
this  analysis  is  based. 

The  daily  average  total  overdrafts  of 
all  institutions  that  exceeded  their  caps 
amounted  to  about  $74  billion  or  48 
percent  of  daily  average  total  overdrafts 
dunng  the  survey  period.  Of  this  amount 


overdrafts  uniler  the  new  measuremenl  proposal  is 
$142  to  $152  billion  and  the  number  of  institutions 
incurring  an  overdraft  should  be  between  6.000  and 
6,500 

"  Of  the  5.133  institutions  that  would  be  exempt 
from  filing,  over  100  are  considered  problem 
instilurions  that  would  not  be  permitted  to  incur 
daylight  overdrafts. 


about  $55.8  billion  refiect  overdrafts  in 
excess  of  cap.  The  majority  of  the 
excess  overdrafts.  $49.2  billion,  were 
book-entry  related  overdrafts  incurred 
by  securities  cleanng  banks  that  must 
be  collateralized  and  are  exempt  from 
cap  constraints,  .'mother  $10  billion  of 
the  overdrafts  were  due  to  book-entry 
activity  and  could  also  be  collateralized 
and  be  exempted  from  cap  constraints. 
The  remaining  $5.6  billion  in  excess 
overdrafts  appear  to  be  attributable  to  a 
number  of  factors.  The  majority  of  these 
excess  overdrafts  appear  to  be  caused 
by  commercial  paper  net  settlement 
entries.  In  performing  the  simulations, 
commercial  paper  net  settlement  entries 
were  posted  at  11  a.m.  ET.  Thus, 
institutions  in  net  credit  positions 
received  their  credits  later  than  they 
currently  do,  and  institutions  in  net 
debit  positions  received  their  net  debits 
earlier.  The  Depository  Trust  Company's 
clearing  and  settlement  '*  system 
should  reduce  some  of  these  overdrafts 
because  new  issues  of  commercial  paper 
are  netted  against  redemptions, 
reducing,  to  some  extent,  the  aggregate 
amount  of  the  current  payment  flows 
associated  with  commercial  paper 
activity.  Additionally,  institutions  in  net 
credit  positions  could  delay  payments 
that  are  funded  by  the  proceeds  of 
maturing  commercial  paper. 
Alternatively,  the  .\ew  York  Clearing 
House  participants  could  agree  to  a 
different  posting  time  that  might  result 
in  fewer  overdrafts.  The  remaining 
excess  overdrafts  are  spread  among  a 
relatively  large  number  of  institutions 
and  appear  to  be  due  largely  to  the 
somewhat  later  posting  time  for  checks 
credits  than  would  be  the  case  under  the 
current  ex  post  monitoring  procedures 
as  well  as  posting  check  debits  during 
the  business  day.  As  noted  previously, 
the  Board  believes  that  depository 
institutions  could  modify  the  timing  of 
certain  funds  transfers  and  could  require 
their  customers  to  fund  check 
presentments  earlier  in  the  day  than 
they  do  now. 

In  summary,  implementation  of  this 
proposal  would  require  depository 
institutions  to  make  ad)usfments,  which 
would  be  necessan,  under  any  proposal 
that  eliminates  the  intraday  float  that  is 
created  by  the  current  measuremenl 
scheme.  The  Board  believes  that  the 
book-entry  collattralization  policy  thai 
was  implemented  on  January  10, 1991, 
will  ease  the  adjustment.  Under  the 
policy,  any  depository  mstitution  may 
choose  to  collateralize  its  book-entry 


'*  The  Depository  Trust  Cotnpany  began  pmikiiig 
in  Its  book -entry  commercial  paper  system  m  early 
October  1990. 
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overdrafts  and  will  be  able  to  continue 
to  invest  In  government  securities  on 
their  own  behalf  or  on  behalf  of  their 
customers  without  experiencing  cap 
constraints.  In  the  case  of  other 
payments  funded  by  check  deposits  and 
non-wire  transactions,  it  appears  that 
institutions  could  delay  many  payments 
until  funds  are  made  available  without 
significantly  affecting  payment  flows. 
Further,  because  cash  managers 
generally  have  fairly  good  information 
about  check  presentments  early  in  the 
day,  depository  institutions  could 
require  their  customers  to  fund  check 
presentments  before  the  time  that  the 
Federal  Reserve  charge  would  posted. 
Finally,  it  can  be  argued  that  it  is  more 
equitable  for  payors  to  bear  the  burden 
associated  with  the  elimination  of 
intraday  float  because  they  are  the 
parties  that  are  responsible  for  making 
payments.  If  check  payments  were 
converted  to  electronic  payments, 
payors  would  be  required  to  have  cover 
for  payments  when  they  were  made  or 
to  pay  any  potential  charges  for 
extensions  of  intraday  credit. 

The  Board  believes  that  depository 
institutions  could  adjust  their  cash 
management  operations  in  order  to 
control  the  use  of  Federal  Reserve 
credit.  The  Board  requests  comment  on 
the  costs  depository  institutions  would 
incur  on  (1)  A  one-time  basis  to  modify 
their  operating  systems  and  procedures 
and  (2)  an  ongoing  basis  to  handle  daily 
payment  activity. 

Competitive  Impact  Analysis: 

The  Board  recently  formalized  its 
procedures  for  assessing  the  competitive 
impact  of  changes  that  have  a 
substantial  effect  on  payments  system 
participants.'*  Under  these  procedures, 
the  Board  will  assess  whether  the 
proposed  change  would  have  a  direct 
and  material  adverse  effect  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Federal 
Reserve  in  providing  similar  services 
due  to  differing  legal  powers  or 
constraints  or  due  to  a  dominant  market 
position  of  the  Federal  Reserve  deriving 
from  such  legal  differences. 

The  Board  believes  that  portions  of 
the  proposed  daylight  overdraft 
measurement  scheme,  specifically  the 
posting  scheme  for  check  and  ACH 
transactions,  may  have  a  direct  and 
material  adverse  effect  on  the  ability  of 
other  service  providers  to  compete 
effectively  with  the  Reserve  Banks' 
payments  services.  In  the  case  of  the 


'♦These  procedure!  are  described  in  the  Bourd  s 
policy  slaiement  The  Federal  Reserve  in  Ihe 
Paymenls  System,"  which  was  revised  In  March 
1990  |S5  FR  11648,  March  29, 1990). 


Reserve  Banks'  check  collection  service, 
the  proposed  check  posting  procedure 
(and  accompanying  amendment  to 
Regulation  ))  will  enable  Reserve  Banks 
to  obtain  settlement  in  immediately 
available  funds  for  checks  presented  to 
paying  banks  as  early  as  one  hour  after 
presentment.  In  turn,  Reserve  Banks 
would  be  able  to  give  credit  for  checks 
they  collect  earlier  in  the  day  without 
incurring  intraday  float.  Private-sector 
collecting  banks  ordinarily  cannot 
obtain  settlement  within  a  comparable 
time  or  in  a  comparable  form  without 
entering  into  an  agreement  with  the 
paying  bank  or  paying  presentment  fees 
or  both. 

In  the  case  of  the  Federal  Reserve's 
ACH  service,  the  availability  of  funds  to 
receivers  of  ACH  credit  transactions 
would  be  slightly  more  favorable  than 
the  terms  of  the  national  ACH  net 
settlement  service  offered  by  the 
Reserve  Banks  to  participants  in  private- 
sector  ACH  clearing  er-angements.  On 
the  other  hand,  institutions  originating 
ACH  credit  transactions  through  the 
Reserve  Banks  would  be  charged  earlier 
that  they  would  be  under  the  terms  of 
the  private-sector  national  ACH  net 
settlement  service. 

The  Board  believes  that  the  proposed 
posting  procedures  should  be  considered 
within  the  context  of  the  entire 
payments  system  risk  reduction  program 
and  the  Board's  anticipated  proposal 
regarding  same-day  settlement.  The 
anticipated  same-day  settlement 
proposal  would  grant  private  collecting 
banks  rights  to  receive  settlement  from 
paying  banks  that  would  be  closer  to  the 
rights  the  Reserve  Banks  have  under 
Regulation  )  and  would  mitigate  the 
adverse  competitive  effects  of  the 
proposed  check  posting  procedures.  The 
Board  believes  that  the  advantages  of 
the  posting  procedures  in  facilitating 
any  future  daylight  overdraft  pricing 
program  and  in  enabling  Reserve  Banks 
to  accelerate  availability  of  check 
deposits  outweigh  the  adverse  effects  of 
those  procedures. 

Furthermore,  many  of  the  adverse 
effects  on  the  Federal  Reserve's 
competitors  in  the  check  collection 
system  would  be  mitigated  by  the 
benefits  of  the  proposed  overdraft 
measurement  scheme.  For  example, 
under  the  proposed  procedures, 
depository  institutions  participating  in 
private  clearinghouses  would  be  able  to 
establish  the  time  at  which  net 
settlement  entries  for  the  checks 
exchanged  among  participants  would  be 
posted  to  reserve  and  clearing  accounts. 
Thus,  the  participants  would  be  able  to 
control  the  time  at  which  credits  and 
debits  would  be  posted  to  their 


accounts.  Correspondent  banks  that 
clear  checks  on  behalf  of  respondents 
would  be  able  to  make  payments  to 
their  respondents  for  any  checks 
collected  through  the  Federal  Reserve 
on  the  settlement  day  without  incurring 
daylight  overdrafts,  provided  that  the 
timing  of  payments  to  respondents 
followed  the  receipt  of  credit  from  the 
Federal  Reserve. 

The  Board's  goal  of  achieving 
accurate  measurement  of  daylight 
overdrafts  without  incurring  intraday 
float  could  be  met  by  posting  credits  and 
debits  for  check  and  commercial  ACH 
transactions  after  the  close  of  business, 
as  originally  proposed  in  )une  1989.  The 
June  1989  proposal  for  overdraft 
measurement  would  not  have  caused 
the  adverse  competitive  effects 
described  above.  Many  of  the 
commenters  to  the  )une  1989  proposal, 
however,  including  the  Large-Dollar 
Payments  System  Advisory  Group, 
requested  the  check  and  ACH  credits 
and  debits  be  posted  earlier  in  the  day 
to  allow  intraday  use  of  funds  by 
collecting  banks.  The  Board  requests 
comment,  in  light  of  the  other 
modifications  to  the  payments  system 
risk  reduction  program  proposed  today 
and  the  anticipated  same-day  settlement 
proposal,  on  whether  the  ability  to  use 
check  and  ACH  credits  during  the  day 
outweighs  the  negative  competitive 
effects  of  being  charged  for  check  and 
ACH  transactions  intraday  under  the 
proposed  posting  scheme. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  22. 1991, 
William  W.  Wiles. 
Secretary  of  the  Board 

Appendix  1— Procedures  for  Measuring 
Fedwire  Daylight  Overdrafts  (1989 
Proposal  and  Current) 

1989  Proposal 

Opening  Balance  (Previous  day's 
closing  balance). 

Post  at  Opening  of  Business 
+  U.S.  Treasury  and  Government 

Agency  Book-Entry  Interest  and 

Redemption  Payments. 
-  U.S.  Treasury  Book-Entry  Original 

Issues. 
-♦-  U.S.  Treasury  ACH  Credit 

Transactions. 

Post  Throughout  Business  Day. 
-f-/-  Fedwire  Funds  Transfers. 
+  /-  Fedwire  Book-Entry  Securities 

Transfers. 

Post  at  2:00  p.m.  (local  time). 
+  /-  Treasury  Investments  (Direct  and 
Special  Direct). 
Post  after  close  of  Fedwire. 
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-f-  /  —  All  Other  Non-Wire  Transactions. 

IncLoding  Commercial  ACH  and 

Check  Transactions 

Equals 
Closing  Balance. 

Current 

Opening  balance  (Previous  day's 
closing  balance). 

Post  at  Opening  of  Business 
+  /  —  U.S.  Treasury  and  Commercial 

ACH  Transactions. 
+  Net  credits  (if  any)  from  All  Other 

(Non-Wire)  Transactions 

Post  Throughout  Business  Day 
-f  /—  Fedwire  Funds  Transfer, 
-f-/—  Fedwire  Book-Entry  Securities 

Transfers. 

Post  after  dose  of  Fedwire 

-  Net  Debits  (if  any)  from  All  Other 
(Non-Wire)  Transactions 
Equals 

Closing  Balance. 

Appendix  2 — Modified  Proposal  For 
Measuring  Daylight  Overdrafts 

Opening  Balance  (Previous  Day's 
Closing  Balance). 

Post  at  Opening  of  Business. 
+  /—  Government  and  Commercial 

ACH  Credit  Transactions. 
+  Advance  Notice  Treasury 

investments. 
+  Treasury  State  and  Local 

Government  Series  (SLGs)  Interest 

and  Redemption  Paymenls. 
-f  Treasury  Checks,  Postal  Money 

Orders,  Federal  Reserve  Bank  Checks, 

and  EZ-Clear  Savings  Bond 

Redemptions  Deposited  the  Previous 

Night. 

Post  Throughout  Business  Day 
+  /  —  Fedwire  Funds  Transfers. 
+  1  -  Fedwire  Book-Entry  Securities 

Transfers, 
-f /-  Net  Settlement  Entries.' 

Post  at  9:15  a.m.  Eastern  Time 

-  Original  Issues  of  Treasury 
Securities.* 

-(-  U.S.  Treasury.  Government  Agency 
Interest  and  Redemption  Payments. 
Post  at  11  a.m.  Eastern  Time 

+  /  —  ACH  Debit  Transactions. 
Post  at  11  a.m.  Eastern  Time  and 

Hourly  Thereafter: 

-  /—  Commercial  Check  Transactions, 
Including  Return  Items 

+  Currency  and  Coin  Deposits. 

Post  at  2  p.m.  Eastern  Time 
-+■  Processed  Manual  Letters  of  Credit.^ 


Post  at  2  p.m.  Local  Time 
-V  Same-Day  Treasury  Investments. 
Post  One  Hour  After  Deposit  Deadline 

4-5  p.m.  Local  Time) 

-f  Same-Day  Treasury  Checks.  Postal 
Money  Orders,  Federal  Reserve  Bank 
Checks,  and  EZ-Clear  Savings  Bond 
Redemptions. 
Post  at  5  p.m.  Eastern  Time 

-t-  Processed  Manual  Letters  of  Credit.* 

+  /  -  Same-Day  ACH  Transactions.* 
Post  After  the  Close  of  Fedwire 

-♦-  /—  All  Other  Non-Wire  Transactions 
(such  as  Noncash  Items,  Government 
Coupons,  TT&L  Calls,  Subscription  for 
SLGs.  Discount  Window  Loans  and 
Repayments.'  and  Currency  and  Coin 
Shipments). 
Equals.  .  • 

Closing  Balance. 

[FR  Doc.  91-1904  Filed  1-25-91;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
|DocketNo.90t>-01S3| 

Regulatory  Action  Regardlrvg 
Approved  New  Drugs  and  Antft)iotic 
Drug  Products  Subjected  to  Additional 
Processing  or  Ottier  Manipulations; 
Compttance  Policy  Guide;  Availability 

AQENCV:  Food  and  Drug  Administration. 

HHS. 

actiom:  .Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  Compliance  Policy  Guide 
7132C.06  entitled  "Regulatory  Action 
Regarding  Approved  New  Drugs  and 
Antibiotic  Drug  Products  Subjected  to 
Additional  Processing  or  Other 
Manipulations" — January  18. 1991.  This 
compliance  policy  guide  describes  the 
circumstances  that  may  result  in  FDA 
regulatory  action  regarding  the 
marketing  of  approved  new  drug  and 
antibiotic  drug  products  that  have  been 
subject  to  additional  processing  or  other 
manipulations  not  covered  by  an 
approved  application.  FDA  developed 
the  compliance  policy  guide  in  response 
to  the  signiHcant  increase  in  unapproved 
manipulations,  such  as  repacking,  that 
may  affect  ihe  integrity  of  drug  products. 


'  Net  seltlemenl  entries  would  be  posted  one  hour 
after  settlement  dale  were  received  by  the  Reserve 
Bank. 

'  Original  nsaes  of  Covemment  agency  securities 
art  delivered  M  book -entry  tecuritres  transiers  and 
would  be  posted  when  the  secuntien  are  delivered 
tri  the  purchasing  institutions. 

"  Letters  of  credit  rransactions  ere  draw-ilowns  of 
linvemment  grants. 


*  [.etlers  of  credit  transactions  are  draw -downs  of 
govt-minerK  grants. 

'  Same-day  ACH  Transactions  include  ACH 
re'um  'terns  and  check  truncation  items. 

•  In  amisual  circmnstances.  if  a  depositor) 
inatiTution  does  not  have  ready  access  to  money 
markets  ar>d  has  demonstrated  a  need  to  make 
unanttcipaled  paytnents.  Reserve  Banks  may  post 
the  credit  for  a  discount  window  loan  when  it  is 
granted,  provided  it  is  repaid  24  hours  later. 


ADONES8ES:  Submit  written  requests  for 
single  copies  of  FDA  Compliance  Policy 
Guide  7132G.06  to  the  Legislative. 
Professional,  and  Consumer  Affairs 
Branch  (HFD-365),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857  Requests  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Send  a  self-addressed 
adhesive  label  to  assist  that  ofTice  in 
processing  your  requests.  Compliance 
Policy  Guide  7132c.oe  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  room  4-62, 
5600  Fishers  Lane.  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Fnday. 

FOR  FURTHER  INFORMATION  CONTACT. 

Donald  T.  Sail,  Center  for  Drug 
Evaluation  and  Research  (HFI)-313). 
Food  and  Drug  .Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857,  301- 
295-8073. 

SUPPLEMENTARY  INFORMATION:  Under 
FDA's  regulations  governing  the 
premarket  approval  process  for  new 
drugs  and  antibiotic  drugs  pursuant  to 
section  505  and  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
use.  355  and  357),  a  marketing 
application  submitted  for  FD.A  review 
and  approval  must  contain,  among  other 
required  information,  a  description  of 
the  manufacturing  and  packaging 
procedures  and  in-process  controls  for 
the  drug  product.  TTiis  requirement  for  a 
description  of  the  vanous  aspects  of  the 
manufacturing  process  is  important  in 
determining  the  applicant's  ability  to 
produce  a  drug  product  of  acceptable 
quality  and  to  ensure  that  the  drug 
product  is  safe  and  effective.  Further. 
FDA  is  obligated  to  see  that  approved 
drugs  are  manufactured  under 
circumstances  that  ensure  that  the 
marketed  drug  does  not  differ  from  the 
terms  of  the  approval  which  reflect  the 
agency's  conclusions  aboi:t  safety  and 
effectiveness.  To  accomplish  its 
regulatory  responsibilities,  FDA  may 
initiate  regulatory  actions  to  ensure  that 
the  safety,  effectiveness,  or  quality  of 
the  final  product  will  not  be  affected  by 
sigmHcant  product  manipulation  that  is 
not  defined  in  the  original  approved 
application. 

One  significant  drug  product 
manipulation,  the  repacking  of  approved 
new  drug  products  into  vanous  package 
sizes  and  dosage  forms  outside  the 
practice  of  pharmacy,  has  now  become 
a  common  practice  in  the 
pharmaceutical  industr>'  FDA  is 
concerned  that  such  repacking  of 
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approved  new  drug  or  antibiotic  drug 
products,  as  well  as  other  significant 
drug  product  manipulations,  may 
compromise  their  safety  or  efficacy. 
To  protect  the  pubhc  health  and  to 
carry  out  its  obligations  under  sections 
505  and  507  of  the  act.  FDA  has 
prepared  Compliance  Policy  Guide 
7132C.06  entitled  "Regulatory  Action 
Regarding  Approved  New  Drug  and 
Antibiotic  Drug  Products  Subjected  to 
Additional  Processing  or  Other 
Manipulations."  This  policy  guide 
describes  the  circumstances  that  may 
initiate  FDA  regulatory  action  to 
preclude  the  marketing  of  approved  new 
drug  and  antibiotic  drug  products  that 
have  been  subject  to  additional 
unapproved  processing  or  other 
manipulations. 

This  compliance  policy  guide  does  not 
limit  the  agency's  enforcement 
discretion  with  regard  to  the  initiation  of 
regulatory  action  after  an  evaluation  of 
all  relevant  facts. 

In  light  of  one  Federal  court  decision 
that  sanctioned  repacking  of  solid  oral 
dosage  forms  approved  under  section 
505  of  the  act,  the  policy  guide  also 
describes  circumstances  in  which  the 
agency  does  not  intend  to  initiate 
regulatory  action  with  regard  to  the 
repacking  of  solid  oral  dosage  forms  of 
drug  products  approved  under  section 
505  of  the  act  and  antibiotic  drug 
products  approved  under  section  507  of 

the  act. 

The  statements  made  herein  are  not 
intended  to  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
private  person,  but  are  intended  merely 
for  internal  guidance. 

This  notice  is  issued  under  21  CFR 
10.85. 

Dated;  [anuary  18. 1991. 
Gary ).  Dykstra. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
\V9.  Doc.  91-1901  Filed  1-25-91;  8.45  am) 

MLUNG  COM  41M-41-M 


[Docket  No  90E-0417) 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Kelcogel 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Kelcogel  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 


application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  Kelcogel. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
I.  David  Wolfson.  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301^4.3-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  a  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  food  and  color 
additives: 

(1)  The  testing  phase  begins  on  the 
date  a  major  health  or  environmental 
effects  test  is  begun  and  ends  on  the 
date  a  petition  relying  on  the  test  and 
requesting  the  issuance  of  a  regulation 
for  use  of  the  additive  under  section  409 
or  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  is  initially 
submitted  to  FDA.  An  "environmental 
effects  "  test  may  be  any  test  which:  (a) 
Is  reasonably  related  to  the  evaluation 
of  the  product's  health  effects,  or  both; 
(b)  produces  data  necessary  for 
marketing  approval;  and  (c)  is 
conducted  over  a  period  of  not  less  than 
6  months  duration,  excluding  time 
required  to  analyze  or  evaluate  test 

results.  • 

(2)  The  approval  phase  begins  on  the 
date  a  petition  requesting  the  issuance 
of  a  regulation  for  use  of  the  additive 
under  section  409  or  706  of  the  act  is 
initially  submitted  to  FDA  and  ends 
upon  whichever  of  the  following  occurs 
last:  (a)  The  regulation  for  the  additive 
becomes  final;  or  (b)  objections  filed 
against  the  regulation  that  result  in  a 
stay  of  effectiveness  are  resolved  and 
commercial  marketing  is  permitted;  or 
(c)  proceedings  resulting  from  objections 
to  the  regulation,  after  commercial 
marketing  has  been  permitted  and  later 
stayed  pending  resolution  of  the 


proceedings,  are  finally  resolved  and 
commercial  marketing  is  permitted. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  color  or  food  additive  will  include  all 
of  the  testing  phase  and  approval  phase 
as  »pecined  in  35  U.S.C.  156(g)(2)(B). 

FDA  recently  issued  a  regulation 
listing  Kelcogel  (gellan  gum)  as  a  food 
additive.  Kelcogel  is  used  as  a  stabilizer 
and  thickener  in  frostings,  glazes,  icings, 
jams,  and  jellies. 

Subsequent  to  this  listing,  the  Patent 
and  Trademark  Office  received  patent 
term  restoration  applications  for 
Kelcogel  (U.S.  Patent  Number  4,326.052) 
from  Merck  and  Co..  Inc..  and  requested 
FDA's  assistance  in  determining  the 
product's  eligibility  for  patent  term 
extension.  In  a  letter  dated  December 
11. 1990,  FDA  advised  the  Patent  and 
Trademark  Office  that  the  product  had 
undergone  a  regulatory  review  period 
and  that  the  food  additive's  active 
ingredient,  gellan  gum.  represented  the 
first  commercial  marketing  or  use  of  this 
food  additive  under  section  409  of  the 
act.  This  Federal  Register  notice  now 
represents  FDA's  determination  of  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Kelcogel  is  2.344  days.  Of  this  time.  549 
days  occurred  during  the  testing  phase 
of  the  regulatory  reviaw  period,  while 
1,795  days  occurred  during  the  approval 
phase.  These  periods  were  derived  from 
the  following  dates: 

1.  The  date  a  major  health  or 
environmental  effects  test  was  begun: 
April  30. 1984.  FDA  has  verified  the 
applicant's  claim  that  a  major  health  or 
environmental  effects  test  was  begun  on 
April  30, 1984. 

2.  The  date  a  petition  requesting  the 
issuance  of  a  regulation  for  use  of  the 
food  additive  under  section  409  of  the 
act  was  initially  submitted:  October  30, 
1985,  The  applicant  claims  the  date  of 
October  25, 1985.  as  the  date  that  a 
petition  requesting  the  issuance  of  a 
regulation  for  the  use  of  the  food 
additive  under  section  409  of  the  act 
became  effective.  However,  FDA 
records  indicate  that  the  petition  did  not 
become  effective  until  October  30. 1985. 

3.  The  date  the  regulation  for  the  food 
additive  became  effective:  September 
28. 1990.  FDA  has  verified  that  the 
effective  date  of  the  regulation  allowing 
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commercial  distribution  of  the  food 
additive  was  September  28. 1990. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension, 
however,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  this  application  for  patent  extension, 
this  applicant  seeks  731  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  29, 1991,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  July  27, 1991.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  b^urden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1.  98th  Cong..  2d  Sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  60.30, 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  January  17. 1991. 
Stuart  L  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  91-1833  Filed  1-25-91;  8:45  am) 
BILUNG  CODE  4160-01-M 


National  Institutes  of  Healtti 
National  Cancer  Institute;  Meetings 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board, 
National  Cancer  Institute,  February  4-5. 
1991.  Building  3lC,  Conference  Room  10, 
6th  Floor,  National  Institutes  of  Health. 
9000  Rockville  Pike,  Bethesda.  Maryland 
20892.  Meetings  of  the  Subcommittees  of 
the  Board  will  be  held  at  the  times  and 
places  hsted  below.  Except  as  noted 
below,  the  meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6).  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute.  9000  Rockville 
Pike,  Building  31,  room  10A06,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-5708)  will  provide  a 
summary  of  the  meeting  and  rosters  of 
the  Board  members,  upon  request. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Mrs.  Barbara 
Bynum.  Building  31.  room  10A03. 
Bethesda,  MD  20892  (301)  496-5147 

Date  of  Meeting:  February  4-5, 1991. 

Piece  of  Meeting:  Building  31C, 
Conference  Room  10. 

Closed:  February  4 — 8  a.m.  to 
approximately  1  p.m. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications. 

Open:  February  4 — approximately  1 
p.m.  to  recess.  February  5 — 8  a.m.  to 
adjournment. 

Agenda:  Reports  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute: 
Scientific  Presentations;  Subcommittee 
Reports:  and  New  Business. 

Name  of  Committee:  AIDS 
Subcommittee. 

Executive  Secretary:  Dr.  Judith  Karp. 
Building  31,  room  4A48.  Bethesda.  MD 
20892  (301)  496-3505. 

Date  of  Meeting:  February  4. 1991. 

Place  of  Meeting:  Building  31 C, 
Conference  Room  8. 

Open:  Immediately  following  the 
recess  of  the  NCAB  meeting  until 
approximately  6  p.m. 

Agenda:  Update  on  AIDS  Vaccine. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Executive  Secretary':  Ms.  Judith 
Whalen.  Building  31,  'Rm4A48,  Bethesda. 
MD  20892  (301)  496-5515. 

Date  of  Meeting:  February  4. 1991. 

Place  of  Meeting:  Building  31C, 
Conference  Room  8. 

Open:  6  p.m.  to  adjournment. 

Agenda:  For  discussion  of  the  FY  1991 
and  assumptions  for  the  1993  by-pass 
budget. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  room  300, 
Bethesda,  MD  208C2  (301)  496-8537. 


Date  of  Meeting:  February  4, 1991. 

Place  of  Meeting:  Building  31 C, 
Conference  Room  7. 

Open:  Immediately  following  the 
recess  of  the  NCAB  meeting  until 
approximately  6  p.m. 

Agenda:  To  discuss  the  review  of 
ongoing  activities  and  potential  new 
policy  initiatives  of  Cancer  Centers 
Program. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis. 

Executive  Secretary:  Dr.  Richard 
Adamson.  Building  31. 11A03.  Bethesda. 
MD  20892  (301)  496-6618. 

Date  of  Meeting:  February  4. 1991. 

Place  of  Meeting:  Building  3lC. 
Conference  Room  7 

Open:  6  p.m.  until  adjournment. 

Agenda:  Heterocyclic  amines  in 
cooked  foods. 

Name  of  Committee:  Subcommittee  on 
Minority  Manpower  Development. 

Executive  Secretary:  Dr.  Vincent 
Cairoli,  Executive  Plaza  North,  room 
232B,  Rockville,  MD  20892  (301)  496- 
8580, 

Date  of  Meeting:  February  5, 1991. 

Place  of  Meeting:  Building  31. 
Cafeteria. 

Open:  7  a.m.  until  approximately  8 
a.m. 

Agenda:  Minority  manpower 
development  within  the  National  Cancer 
Institute. 

Name  of  Committee:  Working  Group 
of  the  Subcommittee  on  Agenda. 

Executive  Secretary:  Dr.  Paulette  S. 
Gray.  Westwood  Building,  room  852. 
Bethesda.  MD  20892  (301)  496-7173. 

Date  of  Meet  mg:  February  4. 1991. 

Place  of  Meeting:  Building  31. 
Conference  Room  7. 

Open:  12  p.m.-l  p.m. 

Agenda:  Evaluation  of  program  review 
meeting  and  overall  evaluation  of  the 
NCAB  meeting  format. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meetings  due  to 
the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 

Catalog  of  Federal  Domestic  Assistance 
Program  .Numbers;  [13.392.  Project  grants  in 
cancer  constructiori;  13.393.  Project  grants  in 
cancer  cause  and  prevention:  13  394.  Project 
grants  in  cancer  detection  and  diagnosis; 

13.395,  Project  grants  in  cancer  treatment; 

13.396,  Project  grants  in  cancer  biolog>'; 

13.397,  Project  grants  in  cancer  centers 
support:  13.398,  Project  grants  in  cancer 
research  manpower  and  13.399.  Project 
grants  and  contracts  in  cancer  control) 

Dated;  |anuar>'  22, 1991. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  91-1892  Filed  1-25-91;  8:45  amj 
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MMting  of  »c  Commwikration 
D<4or4teri  Rcirtew  Commmee 

Pursuant  to  Public  Law  92-4«i3.  notice 
is  hert'by  ^ven  of  the  meeting  of  the 
Communication  Disordt-rs  Revitw 
Co.tunillee  on  February  21-2Z  1991.  The 
Committee  wiU  meet  at  the  flyjll 
Regency -Be  thesda.  One  Bethesda  M«lro 
Center.  Bethesda.  Maryland  208J4. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lobby. 

The  Committee  meeting  will  be  op^n 
to  the  public  on  February  21  from  8  a.m. 
until  8:30  am.  to  discuss  administrative 
details  relating  to  Committee  business. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

The  meeting  of  the  Committee  will  be 
closed  to  the  public  on  February  21  from 
8:30  am.  until  recess  and  on  February  22 
from  8  am.  until  adjournment  at 
approximately  2  p.m.  in  accordance  with 
provision  set  forth  in  sections  552b(c)(4) 
and  552b(c)(6),  title  5  U.S.C.  and  section 
lO(tl)  of  Public  Law  92-463.  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
dehberations  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Committe«  meeting  may  be  obtained 
from  Or.  Marilyn  Sommes,  Executive 
Secretary,  National  Institute  on 
Deafness  and  Other  Communication 
Disordrs.  room  750  Executive  Plaza 
South.  Rockville.  Mar>  land  20aj0,  301- 
4<»6-«683. 

(Cd!d!"«  of  Federal  Domestic  Assistance 
Progr,im  No.  13.173  Bioir/sical  Research 
F( dialed  to  De^fnest  and  Other 

C  irrTiunicalH!"  Disorders) 

Dated  janudry  11.  1991. 
Betty  |.  Beveridfa. 

Committee  S4anov;fmt;nt Office.  NIH. 
\yi  Doc  91-1893  n!«l  1-25-91;  8:45  am) 
atLUNG  cooc  4t40-ei-« 


John  E.  Fogarty  Internationai  Center 
tar  Advancad  Study  in  th*  Healtri 
Sciences;  MeeMng  of  the  Fogarty 
International  Center  Advisory  Board 

Pursuant  to  Public  Law  92-463,  notice 
IS  hereby  given  of  the  seventeenth 
meeting  of  the  Fogarty  International 
CentPT  [FlC)  Advisory  Board,  February 
5. 1991,  in  the  Lawton  Chiles 
l.iternational  Mouse  (Buildin?;  16).  at  the 
National  Institutes  of  Health. 

The  meeting  will  be  open  to  the  ptiblk; 
from  8:30  a.m.  to  3  p.m.  The  morning 


tfR.-nda  *\ill  include  a  report  by  the 
Diwfclor.  FJC  on  F'Ys  1991  and  1<W2 
budget  and  proRram  plans;  a 
present.itjun  an  ■International  Science 
and  Tedinoljisy  Cooperation:  The  View 
F.-om  OSTP";  ami  a  report  of  KICs 
Initiative  in  l^tm  Ameria  and  the 
Caribbean. 

The  afternoon  agenda  will  include  a 
report  on  FlC's  Initiative  in  F.astem 
Eipope  and  the  Soviet  Union:  and  a 
report  on  the  NiH  Advisory  Committee 
to  the  U  rector  meeting  on  the  response 
to  the  congressional  directives  for  FY 

In  accordance  with  the  provisions  of 
sections  5a2b(cM4)  and  552b(rM6).  title  5, 
use  and  section  10(d)  of  Public  Uw 
92-463,  the  meeting  will  be  dosed  to  the 
public  from  3  p.m.  to  adjournment  for 
the  review  of  International  Research 
Fellowship  and  Senior  Intemalional 
Fellowship  applications.  Scholars' 
nominations,  and  proposals  for 
Scholars'  conferences  and  international 
s'odies. 

Myra  Halem,  Committee  Management 
Officer.  Fogarty  International  Center, 
Building  31,  room  B2C32.  National 
Institutes  of  Health,  Bethesda,  Maryland 
2<)8&2  (301-496-1491).  will  provide  a 
sUiTimary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  requesl. 

Dr.  Coralie  Farlee,  Assistant  Director 
for  Planning  and  Evaluation,  Fogarty 
International  Center  (Executive 
Secretary),  Building  31.  room  B2C32, 
Itlephone  301-496-1491,  will  provide 
substantive  program  information. 

Dated:  January  10,  1991. 
Belly  |.  Beveridse. 

CommitUie  Management  Officer.  NIH. 
jFR  Doc.  91-1894  FQed  1-25-91;  a-45  amj 

eitUHG  CODE  4140-41-M 

National  Center  for  Resear'h 
Resources;  Meeting  of  the  General 
Clinical  Researcti  Centers  Committee 

Pdrsuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
General  Chnical  Research  Centers 
(GCRC)  Committee,  National  Center  for 
Research  Resources  (NCRR).  February 
20-21. 1991.  Holiday  Inn.  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  Maryland 
20814. 

The  meeting  will  be  open  to  the  public 
rn  February  20, 1991.  from  1:30  p.m.  lo 
2  30  p.m.  durrng  which  linae  there  will  be 
cwnmepts  by  the  Director.  NCRR;  and 
an  update  on  the  General  Clinioal 
Research  Centers  Program  by  Dr.  |udith 
L  Vaituiiaitis,  Director.  GCRC  Program, 
NCRR.  Attendance  by  the  public  will  be 
limitud  to  space  available. 

in  accordance  with  ihe  proMsioas  set 
forth  in  section  552b(c)(4j  and  552(cK6). 


Title  5,  U.S.  Code  and  section  10(dl  of 
Public  l,aw  92-483,  the  meeting  will  be 
closed  lo  the  public  on  February  20  from 
8  30  am.  to  12:15  p.m..  and  from  2:30  p  m. 
to  6:30  p.m.  and  on  February  21  from  8 
am.  lo  4  p.m..  for  the  review,  discussion, 
and  evalualitJT  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  James  ).  Doherty,  Information 
Officer,  NCRR,  Westwood  Building, 
room  10A15,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
496-5545,  will  provide  a  summary  of  the 
meeting,  and  a  roster  of  the  committee 
members  upon  request.  Dr.  Bela  J. 
Gulyas,  Executive  Secretary,  General 
Clinical  Research  Centers,  Committee, 
NCRR.  (301J  402-0527.  will  furnish 
information  on  the  agenda  upon  request. 

(Cdlalog  of  Federal  Domestic  AssisLincc 
P'ogram  Na  93.333.  Cliniuil  Research. 
N,itioniil  Instiliites  of  Health). 

Daled:  {.anuary  10,  199). 
Betty  |.  Beveridge, 
Committee  Manaj^ement  Officer,  NIM. 

|KR  Doc.  91-iaB5  Filed  1-25-91;  845  am| 

BILUMG  CODE  4140-O1-« 


Office  of  Human  Development 
Services 

Agency  Information  Collection  Under 
CMB  Review 

agency:  Office  of  Human  Development 
Services.  HHS. 
•  action:  Notice.  

Uiider  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  the  Office  of  Human 
Develop.menl  Services  (01  IDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  a  new 
information  collection  for  the 
Administratio.n  for  Children,  Youth  and 
Kamiijes  (ACYF)  Program  Instruction 
for  Uniform  Reporting  Requirt-menls  for 
Child  Abuse  State  Grant  Programs. 
ADDRESSES:  Copies  of  (he  information 
collection  request  may  be  obtained  from 
Larry  Guerrero.  OHDS  Reports 
Clearance  Offir.er,  by  calluig  (202)  245- 
627S. 

Written  com.Tienfs  and  questions 
regarding  the  requested  approval  for 
information  ooUeclion  should  be  sent 
directly  to:  Ang.4j  AntonelSi,  OMB  Dpsk 
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Officer  for  OHDS,  OMB  Reports 

Management  Branch,  New  Executive 
Office  Building,  room  3002.  725  17th 
Street  NW.,  Washington.  DC  20503.  (202) 
305-7316. 

Information  on  Document 

Tide:  Program  Instruction  for  Uniform 
Reporting  Requirements  for  Child  Abuse 
State  Grant  Programs. 

OMB  No.:  til. \. 

Description:  Currently,  there  is  a 
substantial  lack  of  uniformity  in  the 
National  Center  on  Child  Abuse  and 
Neglect  (NCCAN'l  and  Regional  Office 
inslrjctions  with  respect  to  the  format, 
conter!,  and  frequency  of  reports  across 
the  four  gi  jnt  programs.  This  lack  of 
uniforn-iity  seriously  hampers  NCCAN's. 
the  Regional  Offices"  and  States' 
capability  lo  carry  out  their  respective 
responsibilities  for  monitoring  the 
expenditure  of  Federal  funds,  evaluating 
and  measi;nng  Sta^e  achievements  in 
addr'^ssing  the  problems  of  child  abuse 
and  neglect,  and  compiling 
comprehensive  information  for  use  in 
developing  prog.-am  and  policy 
decisions.  "This  lack  of  information  also 
inposes  a  hardship  on  States  in  that 
recordkeeping  and  reporting  functions 
are  more  diverse  and  fragmented  than  is 
necessary  to  meet  program 
rtiquirements.  A  uniform  reporting 
approach  would  enhance  both  the 
Federal  and  the  State  ability  to  monitor 
and  assess  their  child  abiise  and  neglect 
prevention  and  treatment  efforts. 

Annual  Number  of  Respondents:  52. 

Annua!  Frequency.  2. 

Aveinge  Burden  Hours  Per  Response: 
128 

Total  Burden  Hours:  13.312. 

D»iled:  January  11,1991. 
Mary  Sheila  Gall, 

A.isistottt  Secretary  for  Hiimun  Developmeal 
Senices. 
|FR  Doc  91-1843  Filed  1-25-91;  a-45  sm| 

eiLli^tC  cooc  41S0-««-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fort  Hall  Irrigation  f»roiect,  Idaho 

AQENCY:  Bureau  of  Indian  Affairs, 
Department  of  the  Inle.nor. 
ACTION:  Notice  of  operation  and 
maintenance  rates. 


summary:  The  purpose  of  this  notice  is 
to  change  the  assessment  rates  for 
operating  and  maintaining  the  Fort  Hall 
Irrigation  Project  for  1991  and 
subsequent  years.  The  assessment  rates 
are  based  on  a  prepared  estimate  of  the 
cost  of  normal  operation  and 


maintenance  of  the  irrigation  project. 
N-ormal  operation  and  maintenance  is 
defined  as  the  average  per  acre  cosi  of 
all  activities  involved  in  delivering 
irrigation  water,  including  maintaining 
pumps  and  other  facilities. 

EFFECTIVE  DATE:  January  28. 1991. 

FOR  FURTHER  INFORMATION  CONTACT 

PoriJand  Area  Director,  Portland  Area 
Office,  Bureau  of  Indian  Affairs,  911  NE 
11th  Avenue,  Portland,  Oregon  97232- 
4169,  telephone  FTS  429-6750; 
commercial  (503)  231-6750. 

SUPPLEMENTARV  INFORMATION:  On 

Dece.Tiber  6. 1990  in  the  Federal 
Register,  Volume  55,  No.  235,  Page  50417, 
there  was  published  a  notice  of 
propospd  -issessment  rales  and  related 
proviaions  on  the  Fort  Hal)  Irrigation 
Project  for  Calendar  Year  1991  and 
subsequent  years  until  further  notice. 

I.nterested  persons  were  given  30  days 
in  which  to  submit  v\rntten  comments, 
views  or  arguments  regarding  the 
proposed  rates  and  related  provisions. 
During  this  period  no  comments, 
supgestions,  or  objections  were 
submitted.  Therefore,  the  assessment 
rates  and  related  provisions  as  set  forth 
below  are  adopted  effective  30  days 
after  date  of  publication  in  the  Federal 
Register.  Operation  and  maintenance 
rates  and  related  information  are 
pabiishnd  under  the  authority  delegated 
to  the  Assistant  Secretary — Indian 
Affairs  by  the  Secretary  of  the  Interior 
in  230  DM  1  and  delegated  by  the 
Assislant  Secretary — Indian  Affairs  to 
the  Area  Director  in  BIA.M  3. 

This  notice  is  given  in  accordance 
with  $  171.1(e)  of  part  171,  subchapter  H, 
chapter  I,  of  title  25  of  the  Code  of 
Federal  Regulations,  which  provide  for 
the  Area  Director  to  fix  and  announce 
the  rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  of  the  Fort  Hall  Irrigation 
Project  for  Calendar  Year  1991  8i>d 
subsequent  years.  This  notice  is 
proposed  pursuant  to  the  authority 
contained  in  the  Acts  of  March  1, 1907 
(34  Stat.  1024),  and  August  31, 19.54  |68 
Stat.  1026). 

The  purpose  of  this  notice  is  to 
announce  an  increase  in  the  Fort  Hall 
Project  assessment  rates  proportionate 
with  actual  operation  and  mainte.Tar.ee 
costs.  The  assessment  rales  for  1991  will 
amount  to  an  increase  of  14%  for  the 
Fort  Hall  unit  which  has  cot  had  an 
increase  for  the  past  eight  yenrs  and  a 
17.5%  increase  for  the  Micbaud  Unit  due 
to  an  increase  in  power  rates. 


Fort  Hall  Irrigation  Project 

ReguiaUons  and  Charges 

Administration 

The  Fort  Hall  Irrigation  Project,  which 
consists  of  the  Fort  Hall  Unit  including 
the  ceded  area  south  of  the  Fori  Hall 
Reservation,  the  Michaud  Unit  and  the 
Minor  Units  on  the  Fort  Hall  Indian 
reservaiioa  Idaho,  is  administered  by 
the  Bureau  of  Indian  Affairs.  The 
Superintendent  of  the  Fort  Hail  A^^cncy 
is  the  Ofl"icer-in-Gharge  and  is  fully 
authorized  lo  carry  out  and  enforce  tbe 
regulations,  either  directly  or  through 
employees  designated  by  him.  "Hie 
general  regulations  are  contained  m  Part 
171,  Operation  and  Maintenance,  Title 
25 — Indians,  Code  of  Federal 
Regulations. 

I.Tigation  Season 

Water  will  be  available  for  irrigation 
purposes  from  May  1  to  September  30  of 
each  year.  These  dates  may  be  varied 
by  15  days  depending  on  weather 
conditions  and  the  necessity  for  doing 
maintenance  work. 

Methods  of  Irrigation 

Where  soil,  topography,  and  other 
physical  conditions  are  unfavorable  for 
surface  irrigation,  and  the  project 
facilities  are  designed  to  deliver  water 
to  farm  units  for  sprinkler  irrigation,  the 
Officer-in-Chai^e  may  limit  delivenes  lo 
this  type  of  irrigation. 

Distribution  and  Apportionment  of 
Water 

(a)  Delivery:  Water  for  irrigation 
purposes  will  be  delivered  throughout 
the  irrigation  season  by  either  the 
continuous  flow  or  rotation  method  at 
the  discretion  of  the  Ofricer-in-Charge.  If 
during  a  time  when  delivery  is  by  the 
rotation  method,  a  water  user  desires  to 
loan  his  turn  to  another  eligible  water 
user,  he  shall  notify  either  the 
waterM'aflter  or  the  ditch  rider  who  may 
perm.it  such  exchange,  if  feasible. 

(b)  Prt'paraiion  and  Si^bmission  of 

1  Voter  Schedule:  If  the  decision  of  the 
Officer-in-Charge  is  to  deliver  waler  by 
the  r.itation  method,  the  wate.^Tnaster 
will  assist  the  water  users  on  each 
1  (feral  in  prepaimg  a  rotation  schedule 
should  they  choose  to  get  together  and 
prepare  the  schedule.  In  cases  where  the 
water  u.sers  fail  lo  exercise  this  right 
before  March  1.  the  walermasler  will 
prepare  the  schedule  which  shall  be 
f  nal  for  the  season.  Owners  of  120  ai.res 
or  more  in  one  farm  unit  may  elect 
between  the  continuous  flow  and 
rotation  method  of  delivery,  provided 
such  choice  does  not  interfere  ivith 
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delivery  to  other  lands  served  by  the 
lateral. 

(c)  Application  for  Delivpries  of 
Irrigation  Water  Request  for  water 
changes  will  be  made  at  least  24  hours 
in  advance.  Not  more  than  one  change 
will  be  made  per  day.  Changes  will  be 
made  only  during  the  ditch  rider's 
regular  tour.  Pump  shut-down, 
regardless  of  duration,  without  the 
required  notice  will  result  in  the  delivery 
being  closed  and  locked.  Water  users 
will  change  their  sprinkler  lines  without 
shutting  off  more  than  one-half  of  their 
lines  at  one  time.  Sudden  and 
unexpected  changes  in  ditch  flow  results 
in  operating  difficulties  and  waste  of 
water. 

Duty  of  Water 

Depending  upon  available  supplies  of 
water  for  each  unit  of  the  Project,  the 
duty  of  water  is  based  on  the  delivery  to 
the  farm  unit  of  3.5  acre-feet  of  water 
per  acre  per  irrigation  season.  This  duty 
of  water  may  be  varied  at  the  discretion 
of  the  Officer-in-Charge  depending  on 
supplies  available,  but  each  irrijjable 
acre  shall  be  entitled  to  its  pro-rate 
share  of  the  total  water  supply 

Charges 

Bills  covering  irrigation  charges  will 
be  issued  to  the  owner  of  record  taken 
from  the  Bannock,  Bingham  or  Power 
County  records  as  of  December  31. 
preceding  the  due  date.  In  the  case  of 
Indian-owned  land  leased  to  a  non- 
Indian,  when  an  approved  lease 
contract  is  on  file  wi(h  the 
superintendent  of  the  Fort  Hall  Agency, 
operation  and  maintenance  charges  will 
be  billed  to  the  leasee  of  record, 

Basic  and  Other  Water  Charges 

(a)  The  annual  basic  water  charges  for 
the  operation  and  maintenance  of  the 
Fort  Hall  Irrigation  Project  lands  in  non- 
Indian  ownership,  and  assessable 
Indian-owned  lands  leased  to  a  non- 
Indian  or  a  non-member  of  the 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Indian  Reservation.  Idaho,  are 
f,\ed  f'jr  the  Calendar  Year  1991  and 
subsequent  years  until  further  notice  as 
follows; 

(1)  Fort  Hall  Unit  basic  unit $19.40  per 

acre. 

(2)  Michaud  Unit  basic  rate $25.00  per 

acre. 
Addidonal   R.ite   for  Sprin-     $1200  ppr 
kler     when     pressure     is        acre, 
supplied  by  project. 

\M  .Minimi  m  Units  basic  rales $14.00  per 

acre. 


(b)  The  minimum  bill  Issued  for  any 
tract  will  be  S25.00. 


Payments 

The  water  charges  become  due  on 
April  1  of  each  year  and  are  payable  on 
or  before  that  dale.  To  all  assessments 
on  lands  in  non-Indian  ownership,  and 
lands  in  Indian  ownership  which  do  not 
qualify  for  free  water,  remaining  unpaid 
on  or  after  July  1  following  the  due  date 
shall  be  considered  delinquent.  No 
water  shall  be  delivered  to  any  of  these 
lands  until  all  irrigation  charges  have 
been  paid. 

Interest  and  Penalty  Fees 

Interest  and  penally  fees  will  be 
assessed,  where  required  by-law,  on  all 
delinquent  operation  and  maintenance 
assessment  charges  as  prescribed  in  the 
Code  of  Federal  Regulations,  title  4.  Part 
102.  Federal  Claims  Collection 
Standards:  and  42  BIAM  supplement  3. 
part  3  8  Debt  Collection  Procedures. 

Assessments  on  Indian  Owned  Land 

When  land  owned  by  members  of  the 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Indian  Reservation  is  first  leased  to 
non-Indians  or  non-members  of  the 
tribe,  and  an  approved  lease  is  on  file  at 
the  Fort  Hall  Agency,  the  leased  land  is 
not  subject  to  operation  and 
maintenance  assessments  for  three 
years.  The  three  years  the  land  is  not 
subject  to  assessment  need  not  run 
consecutively.  When  land  has  been 
leased  for  a  total  of  three  years,  the 
land,  when  under  lease  to  non-Indians 
or  non-members  of  the  tribe,  is  subject 
to  operation  and  maintenance 
assessments  the  same  as  lands  in  non- 
Indian  ownership  and  lands  owned  by 
non-members  of  the  tribe  within  the 
project.  (See  Solicitor's  Opinion  M 
28701.  approved  September  24. 1936.  and 
the  instructions  of  September  19, 1938, 
and  instructions  of  December  1. 1938). 
Ronald  Brown. 

Actinji  Portland  Area  Director. 
|FR  Doc.  91-1845  Filed  l-25-9t;  8:45  am| 

BILLING  CODE  4310-02-M 


Bureau  of  Land  Management 

lAK-967-4230-15,  AA-6986-AI 

Alaska  Native  Claims  Selection;  Notice 
for  Publication 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
16(b)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601. 1615(b).  will  be  issued  to 
Cape  Fox  Corporation  for  approximately 
2.980  acres.  The  lands  involved  are  in 


the  vicinity  of  Saxman  and  Ketchikan, 
Alaska. 

Copper  River  Meridian 

T.  74  S-.  R.  90  E..  T.  74  S..  R  92  K. 

A  notice  of  the  derision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Ketchikan 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
Stale  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
»13,  Anchorage,  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  February  27, 1991.  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpiirt 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Elizabeth  P.  Carew. 

Acting  Chief,  Branch  ofKCSAcl/udication- 
|FR  Doa  91-1897  Filed  1-25-91;  8:45  am| 

BILLING  C00£  4310-JA-M 


tWO-320-4214-10;  NMNM-S5234I 

Record  of  Decision  (ROD),  Waste 
Isolation  Pilot  Plant  (WIPP)  Project; 
New  Mexico 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Record  of  Decision.  WIPP. 


SUMMARY:  As  a  cooperating  agency  with 
the  Department  of  Energy  (DOE)  on  the 
Final  Supplemental  Environmental 
Impact  Statement  (FSEIS),  for  the  WII'P 
project,  the  Department  of  the  Interior 
adopts  the  FSEIS  and  will  implement  the 
DOE'S  proposed  action  by  approving  the 
public  land  order  modifying  the 
administrative  withdrawal  for  the  WIPP 
project  as  discussed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  BLM.  New 
Mexico  State  Office.  P.O.  Box  1449, 
Santa  Fe.  New  Mexico  87.504-1449.  .SO.S- 
988-6071. 

SUPPtEMENTARY  INFORMATION:  Record 

of  Decision  (ROD)  for  the  Final 
Supplemental  Environmental  Impact 
Statement.  Waste  Isolation  Pilot  Plant 
(WIPP)  Project. 
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A«  a  cooperating  agency  with  the 
Department  of  Ener^  (DOE)  on  the 
FSEIS.  for  the  WIPP  project,  the 
Department  of  the  Intermr  |DOI)  adopts 
the  FSEIS  and  will  implement  the  E>OE'8 
proposed  action  by  appnjving  the  public 
land  order  modifying  Public  Land  Order 
No.  (>403.  the  administrative  withdravwal 
for  the  WIPP  project.  The  modified  land 
withdrawal  will  (1)  expand  the  slated 
purpose  of  the  order  to  include 
conducting  the  teat  phase  of  the  project 
usirig  retrievable,  transuranic 
radioactive  nuclear  waste  al  the  site;  (2) 
increase  the  DOE's  exclusive  use  area 
(the  reserved  area)  from  640  acres  to 
1,453.90  acres;  (3)  extend  the  term  of  the 
withdrawal  through  June  29, 1997,  (ihe 
term  of  the  existing  withdrawal  is  8 
years  and  is  for  constriiction  of 
facilities]  so  as  to  provide  sufficient  time 
to  conduct  the  experimental  test  phase; 
and  (4)  delete  paragraph  5  of  the 
exiatmg  order  which  prohibits  the  use  of 
the  land  for  the  transportation,  storage, 
Of  burial  of  radioactive  materials. 

A  discussion  of  alternatives, 
mitigation,  and  public  involvement  is 
found  in  the  ROD,  as  amended,  issued 
by  the  Bureau  of  Land  Management's 
(BLM)  New  Mexico  State  Director  and 
published  in  the  Federal  Register  on 
Wednesday.  September  19, 1990  |FR 
Doc  90-22007).  and  Friday,  Nove-nber 
16, 1990  (FR  Doc.  90-27106).  Another 
alternative  action  would  be  to  modify 
the  existing  withdrawal  to  extend  the 
time  period  to  1997  without  proceeding 
with  the  experimental  test  phase.  The 
transuranic  waste  would  not  be  shipped 
to  or  emplaced  in  the  WIPP  for  the  test 
phase,  but  would  continue  to  be  stored 
at  various  DOE  sites.  The  WIPP  would 
not  be  deconunimioned  until  the  term  of 
the  modified  withdrawal  expires.  An 
amended  withdrawal  to  change  the  term 
would  be  processed  by  the  BLM. 

Junudry  22. 1991. 
Dave  O'Neal. 

Assistant  Secratxir^  of  the  Interior. 

|FR  Doc  91-1843  Filed  J-25-91;  8:45  amj 

BILUM  cooc  4ai»-rB-M 

lCA-940-«1-4111-15;CACA  1255»1 

California;  Proposed  Reinstatement  cfl 
Terminated  OH  and  Gas  l-ease 

Under  ihe  provisions  of  PubHc  Law 
97-451.  a  petition  for  reinstatement  of  oil 
and  gas  lease  CACA  12559  for  lands  in 
Monterpy  County.  California,  w  as  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accrjing 
from  September  1, 1990,  the  date  of 
termination. 

No  valid  lease  has  been  ipsued 
affecting  (he  lands.  The  lessee  has 


agreed  to  new  lease  terms  for  rentals 
and  royalties  al  rales  of  $500.00  per  acre 
end  16-%  percent,  respectively.  Payment 
of  a  $500.00  adminislrative  fee  has  be«»n 
made. 

Having  met  all  the  requirements  f 
reinstatement  of  the  lease  as  set  out  m 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C  188),  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
September  1, 1990,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  mfes 
cited  above,  and  the  reimbursement  for 
cost  of  publication  of  thi.s  notice. 

Dated:  January  la,  19ffl. 
Fred  aFenall. 

Chief  Leasable  Minerals  Section. 
IVH  Doa  91-1841  Filed  1-25-91;  &45  am| 
BILLJMC  OOM  4aU>-JB-« 


IMT-068-01-4333-12] 

Comrnerciai  Permit  Application;  tipper 
Missouri  National  ¥rild  and  Scenic 
Rhrer,  MT 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  This  notice  establishes  an 
"open  season"  for  applying  for  Special 
Recreation  Use  Permits  on  the  Upper 
Missouri  National  Wild  and  Scenic 
River  in  Montana.  Such  a  permit  is 
required  of  all  commercial  fioat  boat 
operations.  Other  requirements  of 
commercial  outfitting  and  guiding 
operations  remain  as  outlined  in  the 
Federal  Register  Vol.  49.  No.  29.  Friday. 
Febniary  10, 1984.  entitled  "Special 
Recreation  Permit  Policy."  All  outfitters 
and  pilots  using  motorized  craft  must 
produce  a  copy  of  their  U.S.  Coast 
Guard  operatw's  licence  before 
receiving  a  permit  (46  CFR  part  1  et  a!.) 

AOOftESS  A«0  DATES:  Applications  must 
be  sent  to  the  Lewistown  D!<;'rirl  Office, 
Bureau  of  Land  Management.  Box  1160, 
Airport  Road,  Lewistown,  Montana 
59457  between  February  1  and  April  1, 
1391. 

FOR  FURTHER  INFORMATION  CONTACT: 
Area  Manager.  Judith  Resource  Area. 
Box  1160,  Airport  Road,  LewistowTi, 
Montana  59457. 

Dated:  January  17, 1991. 
Wayns  Zinne, 
District  Manager 

(FR  Doc.  91-1842  Tiled  1  -25-91:  8:45  an| 
BtLUNO  COOE  4«l»-ON-M 


!  G-040-G1-M02-44ie-Y0| 

Oklahoma  Resource  Management  (OK 
RMP) 

AGENCY:  Bureau  of  L.and  Management, 

interior. 

action:  .Notice. 


summary:  The  Bureau  of  Land 
Management  (BL-M),  Tulsa  District. 
Oklahoma  Resource  Area,  has 
announced  an  extension  of  the  public 
comment  period  and  an  additional 
public  meeting  Uk  receipt  of  comments 
concerning  the  preparation  of  a 
Resource  Management  Plan  (RMP)  and 
Environmental  Impact  Stafemeni  lElS) 
for  BLM  managed  Federal  lands  and 
minerals  throughout  the  state  of 
OklahoT.a.  The  Ck)de  of  Federal 
Regulations,  title  43.  subpart  1600  (43 
CFR  1600)  will  be  followed  in  the 
preparation  of  this  plan.  Th.e  public  has 
been  invited  to  partiapate  ia  this  land 
use  planning  effort,  beginning  with  the 
identification  of  issues  and  planning 
criteria  (Federal  Register  Vol.  55,  No. 
232.  page  49950. 

The  level  of  public  response  to  the 
Notice  of  intent  to  conduct  land  use 
planning  has  necessitated  the  extension 
of  the  public  comment  penod  through 
February  28. 1991  and  the  need  for  an 
additional  public  scoping  meeting/ open 
house. 

DATES:  Commen'9  relating  to  the 
identification  of  issues  and  planning 
criteria  will  be  accepted  until  Febniary 

:a,  1991 

ADDRESSES:  Comments  and  reques'-s  to 
be  included  on  the  mailing  list  should  be 
sent  to;  Paal  Tanner,  Area  Manager. 
Bureau  of  Land  Mdr.agen^nt,  Oklahoma 
Resource  Area.  2t»  ^fW  Fifth  Street. 
Room  54a  Oklahoma  Gty,  Oklahoma 
73102. 


FOR  FUrrNBI  iWrOSWAATIOM  COMTACr 

Paul  W.  Tanner.  Area  Manager,  or  Brian 
Mills,  RMP  Team  Leader,  Oklahoma 
Resource  Area.  (4a5)  231-5491,  or  FTS 
738-5491. 

StJPrLCMEWTARV  INPORMATIOW:  The 
planning  area  for  the  Oklahoma  RMP 
will  include  all  BLM  managed  Federjl 
surface  and  mineral  estate  within 
Oklahoma.  This  includes  approxin  ately 
90.000  Public  Domain  (PD)  surface  acres, 
573.000  acres  of  split  estate  minerals 
(private  surface  cr.sT  Federal  minerals) 
and  approximately  850,000  acres  of 
Federal  mineral  estate  underlying  other 
Federal  surface  rranagemenf  agencies 
(SMA's)  lands.  The  anticipated  issues  to 
be  addressed  b>  this  RMP/EIS  effort 
include  oil  and  gas  leasing  and 
8»»bsequent  development,  the 
identification  of  areas  acceptable  for 
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further  consideration  for  coal  leasing 
dnd  the  eligibility  of  segments  of  the  Red 
River  for  evaluation  under  the 
provisions  of  the  Wild  and  Scenic  Rivers 
Act.  The  proposed  planning  issues  and 
criteria  which  were  presented  for  public 
comment  (Federal  Register  Vol.  55.  No. 
232,  page  49950)  are  subject  to  change 
based  upon  such  public  comment. 
Comments  and  suggestions  should  be 
received  by  February  28. 1991.  The 
planning  team  will  seek  public 
involvement  throughout  the  planning 
process.  An  additional  public  scoping 
meeting  to  gather  comments  on  the 
preliminary  issues  and  criteria  has  been 
scheduled  for  February  21.  1991.  4-7 
p.m..  Ramada  Inn.  401  Broad  Street. 
Wichita  Falls.  Texas. 

Complete  records  of  all  phases  of  the 
planning  process  will  be  available  for 
public  review  at  the  Oklahoma  Resource 
Area  office,  200  NW  5th  Street.  Ro«m 
548.  Oklahoma  City,  Oklahoma,  73102. 

Draff  and  final  RMP/FJS  documents 
will  be  available  upon  request. 

Udtetl.  January  18.  1991. 
Itm  Sims, 
DislncI  Manof^r 
[(■•R  Doc.  91-1856  Filed  1-25-91;  8;4S  am| 

MUJNOCOOC  4310-FB-4I 


Bureau  of  Reclamation 

(OEIR/DEtS:DE891-031 

SaHnas  Valley  Seawater  Intrusion 
Program.  Castroville,  CA 

agency:  Bureau  of  Reclamation. 

Interior. 

action:  Notice  of  availability  and  notice 

of  public  hearings  on  Draft 

Environmental  Impact  Report/Draft 

Environmental  Impact  Statement. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  as  amended,  the 
Council  of  Environmental  Quality 
Guidelines  (40  CFR  Part  1500).  and 
section  21002  of  the  California 
Environmental  Quality  Act.  the  Bureau 
of  Reclamation  (Reclamation),  the 
Monterey  County  Flood  Control  and 
Water  Conservation  District 
(MCFCWCD),  and  the  Monterey 
Regional  Water  Pollution  Control 
Agency  (MRWPCA)  have  prepared  a 
joint  DEIR/DEIS.  The  DEIR/DFJS 
addresses  the  impacts  from 
implementation  of  the  Seawater 
Intrusion  Project  for  which  a  Public  Law 
84-984  loan  application  is  pending  with 
Reclamation. 

DATES:  A  60-day  public  review  period 
commences  with  the  publication  of  this 
notice.  Within  that  review  period. 


written  comments  on  the  DEIR/DEIS 
may  be  submitted  to  either  the 
MCFCWCD  or  the  Regional  Director. 
Mid-Pacific  Region,  Bureau  of 
Reclamation,  at  the  addresses  provided 
on  the  following  page. 

A  public  hearing  on  the  DEIR/DEIS 
will  be  held;  March  6. 1991.  7  p.m..  Board 
of  Supervisors  Chambers.  240  Church 
Street,  Salinas,  CA  93901. 
ADDRESSES:  Copies  of  the  DEIR/DEIS 
may  be  requested  at  the  following 
addresses: 

Regional  Director,  Bureau  of 
Reclamation  (Code:  MP-205),  Mid- 
Pacific  Region,  2800  Cottage  Way. 
Sacramento,  CA  95825-1898;  or 
Monterey  County  Flood  Control  and 
Water  Conservation  District.  P.O.  Box 
930.  Salinas,  CA  93902. 
Copies  of  the  DEIR/DEIS  are 
available  for  inspection  at  the  addresses 
above  and  at  the  following  locations: 
Office  of  the  Commissioner,  Bureau  of 
Reclamation,  Technical  Liaison 
Division.  18lh  and  C  Streets,  NW.. 
room  7456,  Washington,  DC  20240; 
telephone  (202)  208-4054. 
Denver  Office,  Bureau  of  Recalmation, 
Library,  room  167,  Building  67.  Denver 
Federal  Center.  Denver.  CO  80225: 
telephone  (303)  236-6963. 

Libraries 

California  State  University.  2000  jed 
Smith  Dr..  Sacramento.  CA  95819 
Sacramento  Country  Library,  536 
Downtown  Plaza,  Sacramento.  CA 
95814 
University  of  California.  Water 
Resources  Center,  Berkeley  Archives 
Collection.  Berkeley.  CA 
Numerous  local  libraries  within  the 
vicinity  will  receive  copies  for  public 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Chelini.  Regional  Loan 
Engineer.  Bureau  of  Reclamation  (Code: 
MP-205).  Mid-Pacific  Region,  telephone: 
(916)  978-5002  or  Mr.  Mohammed 
Zaman,  MCFCWCD,  telephone:  (408) 
755-4860. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  project  is  to  reduce 
seawater  intrusion  into  the  ground 
water  in  the  Castroville  and  Marina/ 
Fort  Ord  areas.  Surface  water  would  be 
provided  to  these  areas  to  reduce 
ground-water  depletion.  The  depletion 
results  in  the  intrusion  of  seawater  into 
the  freshwater  aquifers  of  the  Salinas 
River  ground-water  basin. 

The  proposed  alternative  consists  of 
operational  changes  of  San  Antonio  and 
Nacimiento  Dams,  and  seasonal 
installation  of  a  200-foot  inflatable 
diversion  structure  located  in  the 


Salinas  River  about  5  miles  upstream 
from  the  mouth  of  the  Salinas  River.  It 
aKso  includes  construction  of  a  pump 
station,  placement  of  about  50  miles  of 
buried  pipeline  in  the  Castroville  area, 
and  construction  of  a  tertiary 
wastewater  treatment  plant.  The 
reclaimed  wastewater  from  the  plant 
would  provide  up  to  20,940  acre-feet  of 
irrigation  water  by  the  year  2005.  For 
Marina  and  Fort  Ord.  a  dispersed  field 
of  8  to  12  water  wells  would  be  located 
along  the  Salinas  River  between  the 
town  of  Spreckels  and  Somovia  Road. 
Watffr  would  be  pumped  f.'om  the  vvell 
field  to  Fort  Ord  and  Marina  via  a  16- 
mile  pipeline  located  parallel  to 
Reservation  and  River  Roads. 

Other  alternatives  considered  include 
the  proposed  project  with  no 
wastewater  reclamation,  construction  of 
a  dam  on  the  Arroyo  Seco  River  for 
diversion  of  water,  drilling  wells  along 
the  coast  to  extract  seawater,  and  no 
action. 

Primary  impacts  evaluated  in  the 
DEIR/DEIS  include  effects  on  water 
quality,  fish  and  wildlife,  floodplains 
and  wetlands,  and  socioeconomics 
(including  growth  inducement.) 

Anyone  interested  in  more 
information  concerning  the  project  or 
who  has  suggestions  as  to  significant 
environmental  issues  should  contact  the 
people  listed  above. 

Udtfi(i:l(intidr>'7.  1991. 
|oe  D.  Hall. 

Deputy  Commissioner. 
|FR  Doc.  91-1941  Filed  1-25-91.  8:45  am) 

BILUNG  CODE  «310-0»-ll 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Herman  Miller.  Inc., 
8500  Byron  Road,  Zeeland,  Ml  49464. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

(i)  Helikon  Furniture  Company,  Inc.. 
CT. 

(ii)  Meridian,  Inc..  MI. 
Sidney  L.  Strickland,  |r.. 
Secretary. 
(FR  Doc.  91-1940  Filed  1-25-91;  8:45  am] 

BILUMQ  CODE  r03S-«1-M 
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IDocfcet  No.  40471] 

Agribusiness  Shippers  Group;  Petition 
for  Declaratory  Order,  Delinking  of 
Rate  Changes  from  the  RCAF-RCCR 
Process 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  Most  of  the  larger  railroads 
have  filed  tariffs  cancelling  their 
participation  in  the  cost  recovery 
process  established  in  Railroad  Cost 
Recovery  Procedures.  3  I.C.C.2d  60 
(1986).  The  Commission  is  entertaining 
comments  on  a  petition  filed  by 
Agribusiness  Shippers  Group  addressing 
the  effect  that  this  cancellation  may 
have  on  rates  previously  established 
under  the  cost  recovery  provisions  of  49 
U.S.C.  10707a. 

DATES:  Comments  must  be  filed  by  April 
1, 1991.  Replies  are  due  on  April  16, 
1991. 

ADDRESSES:  Send  an  original  and  10 
copies  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT 

William  T.  Bono  (202)  275-7354 
Robert  C.  Hasek  (202)  275-0938 
(TDD  for  hearing  impaired  (202)  275- 
1721] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  telephone 
(202)  289-^357/4359.  Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

Decided:  January  10. 1991. 

By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  Phillips,  Commissioners  Simmons. 
Emmett,  and  McDonald.  Vice  Chairman 
Phillips  concurred  in  the  result  with  a 
commenting  separate  expression. 

Sidney  L  Strickland,  Jr., 

Secretary. 

[FR  Doc.  91-1939  Filed  1-25-91;  8:45  am] 
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[Docket  No.  AB-6  (Sub-No.  327X)j 

Burlington  Northern  Railroad  Co.; 
Abandonment  arul  Discontinuance  of 
Trackage  Rights  Exemption  in  Walla 
Walla  County,  WA,  and  Umatilla 
County,  OR 

AGENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the  abandonment 
by  Burlington  Northern  Railroad 
Company  of  35.30  miles  of  rail  line  in 
Walla  Walla  County,  WA.  and  Umatilla 
County,  OR,  and  the  discontinuance  of 
trackage  rights  over  1.13  miles  of  rail 
line  in  Umatilla  County,  subject  to  the 
following  conditions:  (1)  Standard  labor 
protection;  (2)  historic  preservation;  (3) 
endangered  species;  and  (4)  public  use. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
27. 1991.  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  February  7, 1991.  Petitions  to  stay 
must  be  filed  by  February  12, 1991,  and 
petitions  for  reconsideration  must  be 
filedby  February  22. 1991. 

addresses:  Ser.d  pleadings  referring  to 
Docket  No.  A&-6  (Sub-No.  327X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423. 
and 
(1)  Petitioner's  representative: 
Sarah  J.  Whitley,  Burlington  Northern 
Railroad  Company,  3800  Continental 
Plaza.  777  Main  Street,  Fort  Worth.  TX 
76102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired  (202)  275-1721,] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  275-1721.) 

Decided:  January  17, 1991. 


By  the  Commission,  Chairman  Philbm.  Vice 
Chairman  Emmett.  Commissioners  Simmons. 
Phillips,  and  McDonald 
Sidney  L.  Strickland,  |r. 
Secretary. 

jFR  Doc.  91-1938  Filed  1-25-91;  8:45  am] 
BItUMG  CODE  703S-01-M 


(Oocket  No.  AB-S5  (Sub-No.  368X)) 

CSX  Transportation,  Inc.— 
Abandonment  Exemption — in  Upshur 
and  Randolph  Counties,  WV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  12.01-mile  line  of  railroad  between 
milepost  17.0.  near  Alexander,  and 
milepost  29.01,  near  Pickens,  in  Upshur 
and  Randolph  Counties,  WV. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  m.oved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Gothen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  experssion  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
27.  1991  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 


'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  l.C.C.Zd  154  (1987). 


'  A  slay  wiil  b*  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environmeni  in  its  independent  investigation) 
cannot  be  made  prior  to  the  offective  date  on  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Ser%ice  Rail  Ijnes.  5  l.C.C.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 
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formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
(,FR  1152.27(c)(2),*  and  trail  use/rail 
hanking  statements  under  49  CFR 
1152.29  must  be  filed  by  February  7, 
1991  '  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  19. 1991,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Uwrence  H. 
Richmond.  CSX  Transporation,  Inc.,  100 
North  Charles  Street,  Baltimore,  MD 
21201. 

If  the  notice  of  exemption  contains 
fiilse  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SFJE)  will  prepare  an 
environmental  assessment  (F^).  SEE 
will  issue  the  EA  by  February  1. 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  27S- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision- 
Decided;  iHOuary  22.  l*)t 
By  the  Commission.  U«vid  M.  Konschnik. 
Director  Office  of  ProceedinRS 
Sidney  L  SlrkkJaod.  (r.. 
SeiTlan, 

(KR  Doc.  91-1938  Fiipd  1  -25-91;  8  45  am) 
■Kjjtiocooe  703s-ot-« 


IFinanc*  Dockat  No.  318161 

Iron  CMfIt  Railway  Co.— Operation 
Exemption— Pepln-lreco  Incorporated 
Une  In  Marquette  County,  Ml 

Iron  Cliffs  Railway  Company  (IC).  a 
noncamer,  filed  a  notice  of  exemption 
to  operate  Pepin-lreco  Incorporated's 
National  Mine  Line,  extending  between 
milepost  0.0,  at  or  near  West  Ishpeming, 
and  milepost  3.2.  at  or  near  Pluto,  in 
Marquette  County,  MI,  a  distance  of 


approximately  3.2  miles.'  ICRC  will 
become  a  class  III  rail  carrier.  The 
transaction  was  to  have  been 
consummated  by  commencement  of  IC 
operations  on  or  about  December  31, 
1990.' 

Any  comn!t;nt,s  must  be  filed  with  the 
Commission  and  served  on;  Thomas  F. 
McFarland  )r..  Belnap,  Spencer. 
McFarland  »  Herman.  225  West 
Washington  Street.  4th  fioor,  Chicago,  IL 
60606-3418. 

This  notice  is  filed  under  49  CV9. 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decuied  )anuary  22. 1991. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  |r., 
Secrfitary 

|FR  Doc  91-1937  Filed  1-25-91;  8:45  am| 
BHj-iHG  cooe  n»3»-01-ll 


Dated:  January  18, 1991. 
Gene  R.  Haislip, 

Deputy  Assistant  Administmtor,  Office  of 
Diversion  Control  Drug  Enforcement 
Adminislmtion- 

|KR  Doc  91-1858  Filed  1-25-91;  8:45  am] 
BIUJNQ  COOE  4410-01-«i 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration;  Correction 

In  notice  document  90-2.5909 
beginning  on  page  46261  in  the  issue  of 
Friday.  November  2. 1990.  make  the 
following  correction: 

On  page  46261.  the  last  paragraph 
should  read  "The  Drug  Enforcement 
Administration  erroneously  failed  to 
note  that  a  registered  manufacturer  did 
file  an  objection  with  respect  to 
methylphenidate  (1724).  Therefore, 
pursuant  to  Section  303  of  the 
Comprehensive  Drug  Abuse  Prevention 
Control  Act  of  1970  and  Title  21,  Code  of 
Federal  Regulations.  Section  1301.54(e). 
the  Deputy  Assistant  Administrator 
hereby  orders  that  the  application 
submitted  by  the  above  firm  for 
regist.ation  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  above,  which  the 
exception  of  methylphenidate  (1724).  is 
granted." 


lOocket  No.  90-521 

Winn's  Ptiarmacy.  Baltimore,  MD; 
Hearing 

Notice  is  hereby  given  that  on  July  12. 
1990.  the  Drug  Enforcement 
Administration,  Department  of  (ustice. 
issued  to  Winn's  Pharmacy,  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  your  DEA  Certificate  of 
Registration,  AM6904064,  and  dnny  any 
pending  applications  for  a  DF.A 
Certificate  of  Registration. 

Thirty  days  have  elapsed  sinre  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  February  5 
and  6. 1991.  commencing  at  10:30  a.m..  at 
the  Drug  Enforcement  Administration 
Headquarters.  600  Army  Navy  Drive, 
Heanng  Room,  room  E-2103,  Arlington. 
Virginia. 

D.itcd  jiinuHry  18  1991 
Robert  C.  Bonner, 
Administrator.  Drug  Enforcement 
Administration 
(FR  Doc.  91-1857  Filed  1-25-91;  8:45  amj 

BtLLI»Kl  cooe  4410-0»-M 


'  Se«  Exempt  of  Rail  Al)«mlonin«ii— Offers  of 
F.nan  Ajmil.  ♦  l.CC.2d  164  11987) 

>  The  C.>mmi»»ioo  will  •ccepi  *  Ule  filed  trail  uw 
giaiemeni  so  long  as  it  reiams  lunsdicuon  to  rio  »o 


'  The  lines  previous  owner  and  operator.  Chicafjo 
and  North  Weslem  Transportation  Company  was 
granted  an  exemption  to  at>andon  it  in  Docket  No. 
AB-1  (Sub-Na  201X).  Chicago  and  North  Western 
Transportation  Company — Abandonment 
Exemption— In  Marquette  County.  M/(not  printed), 
served  May  22. 1969. 

«  The  notice  of  exemption  in  this  procet-dins  was 
filed  December  28,  1990.  Under  the  Commission  i 
rules,  the  exempUon  will  be  effective  7  days  after 
th»  iKitico  IS  nied  49  CFR  1150.32(b) 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

1  Notice  91-061 

NASA  Advisory  Council  (NAC),  Space 
Systems  and  Technology  Advisory 
Committee  (SSTAC);  Meeting 

AGENCV:  National  .Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
I^w  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee, 
Ad  Hoc  Review  Team  on  Advanced  Life 
Support  Technology. 
DATES:  February  26, 1991,  8  a.m.  to  5 
p.m.;  and  February  27, 1991,  8  a.m.  to  12 
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noon  (to  be  held  at  George  C.  Marshall 
Space  Flight  Center);  and  Februar>'  28. 
1991.  8:30  a.m.  to  5  p.m.  (to  be  held  at 
Lyndon  B.  Johnson  Space  Center). 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  George  C. 
Marshall  Space  Flight  Center,  room 
5025.  Building  4610.  George  C,  Marshall 
Space  Flight  Center.  AL  35812;  and 
National  Aeronautics  and  Space 
Administration.  Lyndon  B.  Johnson 
Space  Center,  room  141.  Building  7, 
Houston,  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Peggy  Evanich,  Office  of 
Aeronautics.  Exploration  and 
Technology.  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  202^53-2843, 
SUPPLEMENTARY  INFORMATION:  The 
NAC  Space  Systems  and  Technology 
Advisory  Committee  (SSTAC)  was 
established  to  provide  overall  guidance 
to  the  Office  of  Aeronautics,  Exploration 
and  Technology  (OAET)  on  space 
systems  and  technology  programs, 
Speci:il  ad  hoc  review  teams  are  formed 
to  address  specific  topics.  The  Ad  Hoc 
Review  Team  on  Advanced  Life  Support 
Technology,  chaired  by  Mr,  Adrain  P. 
O'Neal,  is  composed  of  eight  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  30  persons  including  the 
team  members  and  other  participants), 
TYPE  OF  MEETING:  Open. 

Agenda: 

February  26.  1991 

8  a.m. — Opening  Remarks. 

8:45  a.m. — Overview  of  Life  Support 

Systems  .Activities  at  Marshall  Space 

Flight  Center. 
9:15  a.m. — Space  Station  Basehne  Life 

Support  System. 
12:30  p.m.— Advanced  Life  Support 

Technology  Program, 
1:30  p  m. — Space  Station  Life  Support 

Testing  Program. 
2:45  p  m. — Environmental  Control/Life 

Support  Facility  Tour. 
5  p.m. — Adjourn. 

February  27.  1991 

8  a.m. — Water  Recovery  Subsystem 
Selections. 


10  a.m. — Oxygen  Recovery  Subsystem 
Selections. 

10.45  a.m. — Space  Station  Life  Support 

Restructuring. 
12  noon — Adjourn. 

February  28.  1991 

8:30  a.m. — Opening  Remarks. 
9  a.m. — Advanced  Life  Support 
Research  Program. 

11  a.m.— Thermal  Control  Research 
Program. 

1  p.m. — Facility  Tours. 

3  p.m. — Portable  Life  Support  Research 

Program. 
5  p.m. — Adjourn, 

Dated:  January  22. 1991. 
John  W.  Gaff, 

Advisory  Committee  Manngement  Officer, 

National  Aeronautics  and  Spore 

Administration. 

[FR  Doc.  91-1905  Filed  1-25-91:  8:45  am) 

BILUNG  COOE  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Division  of  Engineering  Infrastructure 
Development  Special  Emphasis  Panel; 
Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  ad\ice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  mciudmg  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in  the 
Division  of  Engineering  Infrastructure 
Development. 

Dale:  February  11, 1991. 

Time:  8:30  to  5. 


Place:  St.  James  Hotel.  920  24th  Street  NW., 
Washington  DC. 

T\pe  of  Meeting  Clospd 

Agenda:  Review  and  evaluate  Research 
Experiences  for  Undergraduates  (REU) 
Proposals. 

Contact:  Dr.  Lucy  C.  Mores.  Associate 
program  Manager,  Human  Resources 
Development.  National  Science  Foundation. 
1776-G  DEID.  Washington.  DC.  20550  (202- 
786-9631). 

Dated:  January  22, 1991. 
M.  Rebecca  Winkler. 
Committee  Manoeement  Office. 
|FR  Doc  91-1838  Filed  1-25-91  8;45  am) 

BILUNG  CODE  7S&S-01-M 


Special  Emphasis  Panels;  Meetings 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting(s)  to  be  held  at  1800  G 
Street  NW.,  Washington.  DC  20550 
(except  where  otherwise  indicated), 

SUPPLEMENTARY  INFORMATION:  The 

purpo.se  of  the  meetings  is  to  provide 
advice  and  recommendations  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 
review  and  evaluate  proposals  as  part  of 
the  selection  process  for  awarde.  The 
entire  meeting  is  closed  to  the  public 
because  the  panels  are  reviewing 
proposals  that  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  the  Government  in  the  Sunshine 
Act. 

CONTACT  PERSON:  M.  Rebecca  Winkler, 
Committee  Management  Officer,  room 
208.  357-7363. 

Dated:  January  22, 1991. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 


Committee  name 


National  Science  Foundation 


Street  address 


Proposal  Review  Panel  for  Undergraduate  Science,  Engineenng,  and  Maltiemal-    Aflingtoo.  VA - 

ics  Education. 


Room 


Times 


:30  pm  to  10:30  pm 
00  am  to  1000  pm 
:00  am  to  10:00  pm 
:00  am  to  1  (X)  pm 


Date<s) 


02/13/91 
02/14/91 
02/15/91 
02/16/91 
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National  Science  Foundation— Continued 


Committ*  name 


AgnKM:  PropoMi  R«vib«<. 


Street  address 


Room 


Tunes 


Oate(s) 


National  Science  Foundation 


ConvTvtMw  n^nw 


Prepoaal  Revi«»  Pwtel  tor  Undergrsduaw  Scaeoce.  EngK»eenng.  and  Mathemat- 
ics Fducatxxi 


SpscMi  Emphasis  Panel  r\  CHemwtiy  . 


•At  1800  G  Street  NW    Washmgtor  DC 
H--R  Doc  91-1839  Filed  l-25-«l;  8:45  am] 

■ttXMQ  COOC  TMS-0V4I 


NUCLEAR  REGULATORY 
COMMISSIOM 

|Docfc«tNaSO-313) 

Enteryy  Operetlons,  Inc., 
Envfronmental  AsseMment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considenng  issuance  of  a  onetime 
exemption  from  the  requirements  of  10 
CFR  part  55  to  Entergy  Operations,  Inc. 
(the  licensee),  for  the  Arkansas  Nuclear 
One.  Unit  1  (ANQ-H  located  m  Pope 
County.  Arkansas. 

Environmental  Assessment 

lder,ti^icat,on  of  Prupv^ed  Action 

The  exemption  would  grant  a  three- 
month  extension  in  H*91  to  the  tmnual 
and  biennial  requahfication  prosram 
•srhedule  requirements  of  10  CFR 
55  .W(dl  and  (c). 

The  licensee's  request  for  exemption, 
and  the  bases  therefore,  are  contained 
m  the  licensee's  application  for 
exemption  dated  November  2. 1990. 

The  Need  fur  the  Proposed  Action 

rhe  proposed  exemption  is  from  the 
annual  and  biennial  requalification 
program,  schedule  requirements  of  10 
CFR  55.59la)  and  (c)  The  hcensee  is 
requesting  a  three-month  extension  in 
19m  from  the  annual  and  biennial 
requ.ilification  program  requirements  tu 
align  the  ANO-1  requrtlificatii)Ci  program 
vvitti  the  Na'ional  Examination 
Sf  hedule.  Th.s  one-l.me  exemption  will 
result  in  a  permanent  adjustment  to  the 
24  month  requahfication  cycle  and  the 


Agenda 


Proposal  Review.. 


Postdoctoral 
Fettowships  Review. 


Room* 


annual  requahfication  examination 
schedule. 

Generic  Letter  8»-03  established  the 
National  Examination  Schedule  and 
allotted  examination  months  of 
February  and  August  to  ANO-1.  The 
current  ANO-1  requahfication  cycle 
ends  in  May  1991.  The  licensee  stated 
that  scheduling  the  examinations  in 
February  1991  is  causing  hardships  due 
to  the  compression  of  the  training  cycle 
which  would  be  required,  and  due  to  the 
proximity  of  the  ANO-1  and  ANO-2 
refueling  outages.  Also,  the  exemption  is 
necessary  to  avoid  operators' 
duplicative  effort  because  of  the 
misaligned  schedules  between  the  NRC 
and  the  licensee  administered 
requahfication  examinations. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  align  the 
ANO-1  requahfication  cycle  with  the 
NRC  .National  Examination  Schedule. 
This  exemption  will  not  increase  the  risk 
of  facility  accidents.  Thus,  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined,  nor  does 
the  proposed  exemption  otherwise 
affect  the  quantity  of  radiological  plant 
effluent,  nor  result  in  any  significant 
increase  in  occupational  exposure. 
Likewise,  the  exemption  does  not  affect 
nonradiological  plant  effluent  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  is  no  measurable  impact 
associated  with  the  proposed 
exemption,  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impact  or  greater 


540 


08ta<s) 


Times 


02/13/91  7:M  pm  to  10:30  pm 
02/14/91  8  00  am  to  10  00  pm 
02/15/91  600  am  to  1000  pm 
02/16/91  8  00  am  to  1  CO  pm. 
02/11/91  !  700  pm  to  1000  pm 
02/12/91  :  8:00  am  lo  7:00  pm. 


environmental  impact.  Since  the 
Commission  has  concluded  that  the 
environmental  effects  of  the  proposed 
action  are  not  significant  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  to  the  ■ 
exemption  would  be  to  deny  the 
requested  exemption.  This  would  not 
reduce  the  environmental  impacts 
attributable  to  this  facility  and  would 
result  in  reduced  operational  Oexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  nf 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  ANO-1 
facility,  dated  February  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  ofthe 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  November  2. 1990.  which  is 
av.iitdblp  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  .NW..  Washington,  DC 
20555  and  at  the  Tomlinson  Library, 
Arkansas  Tech  University.  Riissellvillc. 
Arkansas  72801. 

Unleii  at  Rotkville.  Maryland,  this  I7th  dii> 
of  January  1991. 


Federal  Reyater  /  Vol.  56,  No.  18  /  Monday.  lanuary  2a  1991  /  Notices 


3121 


For  the  Nuclear  Regulatory  Commission. 
Thooiaa  P.  Gtvynn, 

Acting  Director,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  III,  IV.  and  V, 
Office  ofXucIear  Reactor  Regulation. 
|FR  Doa  91-1916  Filed  1-25-91;  8:45  amj 

BiUJNG  COOC  7590-01-M 

(Docket  No.  50-328] 

Tenneaaee  Valley  AuttM>rKy  Sequoyah 
Nudear  Plant,  UnH  2 

Environmental  Assessment  and  Finding 
of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  a  requirement  of  section  IILD.l(a) 
of  appendix  J  to  10  CFR  part  50  to  the 
Tennessee  Valley  Authority  (the 
licensee)  for  the  Sequoyah  Nuclear 
Plant,  Unit  2.  The  unit  is  located  at  the 
licensee's  site  in  Hamilton  County, 
Tennessee.  The  exemption  was 
requested  by  the  hcensee  in  its  letter 
d.ited  August  31. 1990. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would  allow 
the  licensee  relief  from  the  provision  of 
section  lII.D.l(a)  of  Appendix  J  that 
requires  that  the  third  test  of  each  set  of 
three  Type  A,  or  containment  integrated 
leak  rate,  tests  for  a  10-year  service 
period  shall  be  conducted  when  the  unit 
is  shutdown  for  the  10-year  unit 
irservice  inspection  (ISI).  In  its  letter, 
the  licensee  requested  an  exemption  for 
Unit  2  to  separate  the  third  test  of  each 
10-year  service  period  from  the  10-year 
ISI.  This  exemption  would  allow  ibe 
third  test  of  each  10-year  service  period 
and  the  10-year  ISI  to  be  scheduled 
separately  for  Unit  2. 

The  third  Type  A  lest  for  Unit  2  for 
the  first  10-year  service  period  is 
scheduled  for  the  Unit  2  Cycle  5 
refueling  outage  (i.e.,  April  to  May. 
1992),  The  10-year  ISI  is  not  related  to 
the  integrity  of  the  containment  pressure 
boundary  and  is  currenly  scheduled  for 
1993  in  accordance  with  section  XI  of 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Code  and  with  10 
CFR  50.55a{g)(4).  TV  A  stated  that  it 
intends  to  conduct  the  Unit  2  10-year  ISI 
during  the  Unit  2  Cycle  6  refueling 
outage  (i.e..  October  to  November.  1993). 
The  first  10-year  ISI  for  Unit  2  is. 
therefore,  scheduled  for  a  fiiture 
refueling  outage  rather  than  the  Unit  2 
Cycle  5  refueling  outage.  Each  future  10- 
year  ISI  will,  therefore,  also  be 
scheduled  for  a  different  outage  than  the 
outage  for  the  third  Type  A  test  of  any 
10-year  service  period. 


The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  required  to 
permit  the  licensee  to  uncouple  the  third 
Type  A  test  for  a  10-year  service  period 
from  the  10-year  ISI  for  Unit  2  only. 

Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  the  requested 
exemption,  the  relief  from  the  above 
requirement  of  appendix  J  would  only 
pe.Tnit  the  licensee  to  conduct  the  third 
Type  A  test  in  a  10-year  service  period 
and  the  10-year  ISI  in  different  outages. 
The  10-year  ISI  would  be  conducted  at 
an  outage  later  than  the  Type  A  test. 
With  regard  to  potential  radiological 
environmental  impacts,  the  proposed 
exemption  would  not  allow  the  licensee 
to  operate  Unit  2  longer  nor  at  a  higher 
power  level  than  allowed  by  the 
operating  license  for  the  unit.  Neither 
the  probability  of  accidents  nor  the 
radioloRica!  --eleases  from  an  accidant 
will  be  increased  because  the  proposed 
exemption  does  not  reduce  any 
requirements  on  containment  integrity 
nor  on  the  10-year  ISI.  The  proposed 
exemption  does  not  increase  the 
radiological  effluents  from  the  facility 
and  does  not  increase  the  occupational 
exposuie  at  the  facility.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  impacts 
essociafad  with  the  proposed 
exemption. 

With  regard  lo  potential  non- 
radiological environmental  impacts,  the 
proposed  exemption  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological environmental  impacts 
associated  with  the  proposed 
exemption. 

Therefore,  the  proposed  exemption 
does  not  significantly  change  the 
conclusions  in  the  licensee's  "Final 
Environmental  Statement  Related  Jo  the 
Operation  of  Sequoyah  Nuclear  Plant. 
L'nits  1  and  2,"  (FES)  dated  February  21, 
1974.  The  Commission  concluded  that 
operation  of  the  Sequoyah  units  will  not 
result  in  any  environmental  impacts 
o'.her  than  those  evaluated  in  the  FES  in 
its  letter  to  the  licensee  dated 
September  15. 1981  which  granted  the 
Facility  Operating  License  DPR-79  for 
Unit  2. 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  the 


exemption  will  have  etthet  no 
significantly  different  environmental 
impact  or  greater  environmental  impact. 
The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
i.Tipacts  as  a  result  of  Unit  2  operations. 

A  Iternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  "Pinal 
Environmental  Statement  Related  to  the 
Operation  ofthe  Sequoyah  Nacloar 
Plant,  Units  1  and  2,"  dated  February  21. 
1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  dated  August  31,  1990 
that  supports  the  proposed  exemption. 
Thf  NRC  staff  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determmed  not 
lo  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
essessment.  we  conclude  that  the 
propwsed  action  will  not  have  a 
significant  effect  on  the  quahty  of  the 
human  environment. 

For  details  with  resped  to  th.s  action, 
see  the  licensee's  request  for  the 
exemption  dated  August  31. 1990.  which 
is  available  for  public  inspection  at  the 
Commission's  P'jblic  Document  Room, 
Gelman  Building,  2120  L  Street.  N^.. 
Washington.  DC.  and  at  the 
Chattanooga-Hamilton  County  Library. 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  RockviUe.  Marjland  this  17th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commissioa 
Frederick  }.  Hcbdoo, 

Director  Proiecl  Directorate  11-4.  Division  of 

P.poctor  Pro;^r;s—l/II.  Office  of  Nuclear 

Reactor  Rc^jlctton. 

ire  Dor.  01-1919  Filed  1-25-91;  8:45  am] 

BIIXMG  CODE  TSSO-at-K 


Advisory  Committee  on  Reactor 
Safeguards;  IMeethrg  Ager>da 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  7-9. 1991.  in  room  P-lia  7920 
Norfolk  Avenue.  Dethesda.  Maryland. 
Notice  of  this  meeting  was  published  in 
the  Federal  Register  on  December  19, 
1990. 
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Thursday.  February  7.  1991.  room  P- 
110.  7920 Norfolk  Avemif.  Bcthr'ida.  Md 

8:30  a  m.-8.45  a.m.:  Chairman 's 
Remarks  (Open)— The  ACRS  Chairman 
will  make  opening  remarks  and 
comment  briefly  regarding  items  of 
current  interest. 

8.45  a.m.-lO  a.m.  and  10:15  a.m.-ll 
a.m.:  Training  and  Qualification  of 
Civilian  Nuclear  Power  Plant  Personnel 
(Open) — The  Committee  will  review  and 
report  on  the  proposed  NRC  rule 
regarding  training  and  qualification  of 
civilian  nuclear  power  plant  personnel. 
Representatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

;  1  a.m.-12  Noon:  EPRI  Requirements 
for  Advanced  Li^ht  Water  Reactors 
(Open)— The  Committee  will  be  briefed 
by  representatives  of  the  NRC  staff 
regarding  staff  plans  for  review  of  the 
EPRI  "roll-up"  document  for  .'VLWRs. 

;  p.m.-2:15  p.m.:  Containment  Design 
Criteria  for  Future  Light  Water  Reactors 
(Open) — The  Committee  will  hold  a 
discussion  of  a  proposed  ACRS  report  to 
NRC  regarding  containment  design 
criteria  for  future  LW'Rs. 

2:30 p.m.-3:30 p.m.:  instrumentation  to 
Follow  the  Course  of  a  Serious  Accident 
in  Light  Water  Nuclear  Power  Plants 
(Open)— The  Committee  will  be  briefed 
by  representatives  of  the  NRH  staff 
regarding  the  status  of  implementation 
of  NRC  Regulatory  Guide  1.97  and 
associated  problems. 

3:30 p.m.~4:15 p.m.:  Future  ACRS 
Actnities  (Open)— The  CommiUee  will 
discuss  anticipated  ACRS  subcommiilee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

4: hi  p. m. -6: 15  p.m.:  Individual  Plat't 
FKomination  for  External  Events 
(Open)— The  Committee  will  review  and 
comment  on  proposed  Supplement  4  to 
NRC  Generic  I.etier  86-20  (NURF.G- 
1407). 

Rfp-esentatives  of  the  NRC  staff  and 
the  nuclear  industry  will  participate,  as 
appropriate. 

Friday.  February  8.  1991. 
8:30  a.m.-9:30  a.m.:  Standard  Review 
Plan  for  Spent  Nuchar  Fuel  Storage 
Casks  (Open)— The  Committee  will 
review  and  report  on  the  proposed  NRC 
Standard  Review  Plan  for  evaluation  of 
dry  metallic  spent  nuclear  fuel  storage 
casks.  Representatives  of  the  NRC  staff 
and  the  nuclear  industry  will  participate, 
as  appropriate. 

9:45  a.m.-ll:30  a.m.:  Containment 
Design  Criteria  far  Future  Light  Waicr 
Reactors  (Open)— The  Committee  will 
continue  discussion  of  a  proposed  ACRS 
report  to  the  NRC  on  this  subject. 

11:30  a.m.-12:15p.m.:  Primary 
Systems  Integrity  (Open) — The 
Committee  will  hear  a  briefing  regarding 


a  preliminary'  report  of  test  results 
regarding  performance  of  flawed  piping. 

;.  15  p.m.-3:15  p.m.:  Definition  of  a 
Large  Release  for  Severe  Accidents 
(Open)— The  Committee  will  review  and 
report  on  proposed  staff  actions  per 
SECY-90-405,  Formulation  of  a  Large 
Release  Dennition  and  Supporting 
Rationale.  Members  of  the  NRC  staff 
will  participate,  as  appropriate. 

3:30 p.m.-4:15 p.m.:  ACRS 
Subcommittee  Activities  (Open)— The 
Committee  will  discuss  the  reports  of 
subcommittee  activities  regarding  the 
status  of  assigned  subcommittee 
activities  including  fire  protection  in 
nuclear  power  plants,  use  of  computers 
in  nuclear  plants,  and  fitness  for  duty 
requirements  for  nuclear  power  plant 
operators. 

4:15  p.m.S  p.m.:  Preparation  of  ACRS 
Reports  (Open)— The  Committee  will 
discuss  proposed  ACRS  reports  to  NRC 
regarding  items  considered  during  this 
meeting. 
Saturday.  February  9.  1991. 
8:30  a.m.-12  Noon:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  reports  to  NRC 
regarding  items  considered  during  this 
meeting  and  ACRS  action  regarding 
items  which  were  not  completed  at 
previous  meetings  as  time  and 
availability  of  information  permit. 
;  p.m.-l:45 p.m.:  Appointment  of 
ACRS  Members  (Closed)— The 
Committee  will  discuss  the 
qualifications  of  candidates  proposed 
for  appointment  as  members  of  the 
Committee. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information  the 
release  of  which  would  rep'-esent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

1:45  p.m.-2:30  p.m.:  ACRS  Activities 
(Open)— The  Committee  will  discuss  a 
proposed  revision  of  the  ACRS  Bylaws 
and  other  administrative  matters  as 
appropriate. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2. 1990  (55  FR  40249).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those  open 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  lime  during  the  meeting  for 
such  statements.  Use  of  still,  motion 


picture  and  television  cair.eras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regardiny 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  ha^e  determined  in  accordance  with 
Subsection  10(d)  Public  Law  92-403  that 
it  is  necessai-y  to  close  portions  of  this 
meeting  noted  above  to  discuss 
infurmation  the  release  of  which  would 
represent  an  unwarranted  invasion  of 
personal  privacy  (5  U.S.C.  552b(c)(61). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chiiinnan's  ruling  on  requests  for  the 
opportunity  to  present  oral  statem.ents 
and  the  time  aiiotled  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director.  Mr.  Raymond  F. 
Fraley  [telephone  301/492-8049). 
between  8  a.m.  and  4:30  p.m. 

Diited:  January  22, 1991. 
John  C.  Hoyle. 

Ad\  isvr)  Commiltce  Mamfgernent  Officer 
jFR  Doc.  91-1920-01 -M  Filed  1-25-91:  8:45 
am| 

BILLING  C00€  75«H)1-II 


Power  Authority  of  the  State  of  New 
York;  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

(Docket  No.  50-2861 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Power 
Authority  of  the  State  of  New  York  (the 
licensee)  to  withdraw  its  )une  21, 1990, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-64 
for  the  Indian  Point  Nuclear  Generating 
Unit  No.  3,  located  in  Westchester 
County,  New  York. 

The  proposed  am^ndmenl  would  have 
revised  the  Technical  SpociTcations 
regarding  generic  replacement  of  failed 
fuel  rods  with  filler  rods  or  open  water 
channels  as  per  the  guidance  provided 
by  Generic  Letter  90-02. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  July  13, 1990,  C^S  FR 
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28852).  However,  by  letter  dated  July  26. 
1990.  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  lo  this 
action,  see  the  application  for 
ftmyndment  dated  June  21. 1990,  arnl  the 
licensee's  letter  dated  July  26. 1990. 
which  withdrew  the  application  for 
1  cense  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Dor.umenI  Room,  2120  L  Street  NW., 
Washington,  DC,  and  the  White  Plains 
Public  Library.  100  Martine  Avenue. 
White  Plains,  New  York  10610. 

Dated  Ht  Rockville.  Maryland,  this  11th  day 
of  |.iriuyr>,  19fi1. 

For  the  Nii<:l»'ar  Rt>gulatory  Commisston. 
Robert  A.  Capra, 

Uirc.ior.  Project  Directorate  1-1  Division  erf 
Feactor  PnyecLi—l//l,  Office  of  Nuclear 
Reactor  Reg  j  lot  ion. 
\\H  Doc.  91-1915  Filed  1-2.5-91;  8:45  am) 

BlUJNG  CODE  7590-01-H 


Availability  of  Revised  Staff  Technical 
Positton  on  Waste  Form 

AGENCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  a  revised  Staff  Technical 
Position  entitled  'Technical  Position  on 
Waste  Form  (Revision  1). " 

The  Position  provides  guidance  on 
atxeptable  methods  for  demonstrating 
rompliance  with  the  waste  form 
structural  stability  requirement  of  10 
CFR  part  61  and  for  supporting  the 
waste  generator  and  processor 
certifi':ation  requirements  of  10  CFR 
20.311. 

The  Techr,;t.al  Position  on  Waste 
Form  was  initially  developed  in  1983  to 
provide  guii'J.ince  to  low-level 
radioactive  waste  generators  on  waste 
from  test  n"^'hods  and  results 
acceptable-  m  the  NRC  staff  for 
implemen..ng  ihe  10  CFR  part  61  waste 
form  r-i4ii>':n;L'nts.  Since  the  initial 
issuance  /)'  the  technical  position,  field 
experie.n.r-  jnd  laboratory  testing  of 
cemeal-sol'.dilied  low-level  waste  have 
indicated  i.'ihI  some  unique  chemical 
r  nd  phjsi'ol  infei actions  can  occur 
between  the  cement  and  the  waste 
consiituentii,  interactions  that  can  affect 
the  waste  form  stability.  Therefore,  an 
appendix  (appendix  "A  ")  dealing  with 
cement  stabilized  waste  forms  has  been 


included  in  (his  revision  to  Ihe  Technical 
Position. 

To  provide  more  comprehensive 
guidance  on  cement  stabilization  of  low- 
level  radioactive  waste.  Appendix  A 
i-ddresses  several  areas  of  concern  that 
were  not  considered  in  the  May  1983. 
Feviston  O,  vc;rsion  of  this  Technical 
Position.  Information  and  guidance  on 
cement  waste  form  specimen 
preparation,  statistical  sampling  and 
analysis,  waste  characterization, 
process  control  program  (PCP)  specimen 
preparation  and  examination. 
surveillance  specimens  and  reporting  of 
mishaps  are  provided  in  appendix  A. 

The  guidance  provided  in  the  revised 
Technir.al  Position  is  the  culmination  of 
an  extended  period  of  study  and 
information  gathering  and  exchange 
t>etween  the  NRC  staif  and 
representatives  of  various  organizations 
including  government  laboratories,  the 
Advisory  Committee  on  Nuclear  Waste 
(ACNW).  cement  processing  vendors, 
other  waste  form  vendors,  nuclear 
utilities,  and  state  regulatory  agencies. 
Especially  useful  in  the  development  of 
the  guid.ince  in  appendix  A  was  Ihe 
informiition  exchanged  in  a  Workshop 
on  Cement  Stabilization  of  Low-l.^vel 
Radioactive  Waste  held  in  June  1989. 

The  Workshop  proceedings  have  been 
published  as  an  NRC  report.  NUREG/ 
CP-0103.  which  is  available  from  the 
following  sources: 
Superintendent  of  Documents.  U.S. 

Gi)veniment  Printing  Office.  P.O.  Box 

37082.  Washington,  DC  20013-7082, 
and 
National  Technical  Information  Service, 

SpringReld.  VA  22161. 

Copies  of  the  revised  Technical 
Position  a.'e  being  distributed  (under 
sf"parate  cover)  to  licensees.  Copies  are 
also  dtsiriiTut'^i}  isop,ira'e!y)  by  St.ite 
Programs  to  the  ."Vgroement  Slates,  Non- 
Agreement  St.ites,  State  Liaison 
Officers,  and  others  who  are  on  the 
NRC's  Compact  Distribution  List. 
ADDRESSES:  Copieb  of  the  Staff 
Technirhl  Position  may  be  obt.iined  by 
V. riling  to  M.F.  Adams  at  Mail  Stop  5E-2 
OWTN.  U.S.  Nuclear  Reghlaioi-y 
(  orrmission,  Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT 
W.T.  Auams,  Division  of  Low-Level 
Waste  Managemi'n'  and 
Decommissioning,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  US, 
N'jcle.3r  Regulatory  Commission, 
Washington.  DC  2C5.S.5,  Telephone  |301j 
492-0505. 


Dated  at  Rockville.  MdrvUnJ.  Ihis  18th  day 
»[  )<inuar>,  1989 

For  Ihe  NutJetir  Regulatory  Commission. 
Paul  H.  Lohaus, 

Chief.  Low-Levei  Waste  Mono^meni  Branch, 
Division  of  Low-Level  Woslf  \}onagenifint 
and  Decommissioning.  NMSS. 
|m  Dor.  91-1918  Ftied  1-25-91  8:45  »m| 
BlUJfKS  CODE  7SM-01-M 


POSTAL  SERVICE 

Express  Mail  Intemational  Service 
(EMS);  Implementation  of  Rate 
Changes 

AGENCv:  Postal  Service. 

ACTION:  Notice  of  rale  changes  for  EMS. 

summary:  The  Postal  Service  announces 
implementalion  of  new  rates  for  Express 
Mail  International  On  Demand  and 
Custom  Designed  services  effective  at 
12.01  a.m,.,  February  3, 1991. 
EFFECTIVE  DATE:  12:01  a.m.,  February  3, 
1991. 

FOR  FURTHCR  INFORMATION  CONTACT: 
John  F.  Alepa  (202)  268-2b3«I 
SUPPLBNENTARY  INFORMATION:  Pursuant 
lo  'ts  authority  under  39  US  C.  407,  the 
Postal  Serv>:e  is  implementing  changes 
in  rates  for  Express  Mail  International 
Service  (F-.VtS)  to  become  effective 
simultaneously  with  changes  to 
domestic  and  (other)  international  rales 
and  fees.  Coordination  of  changes  in 
domestic,  intemational  and  VMS  rales  is 
more  efficient  for  both  the  Post.jl 
Service  and  mailers. 

In  addition  to  rate  adjustments  for  On 
Demand  and  Custom  Designed  services, 
this  implemeiitdtion  includes  an 
expansion  in  the  number  of  basic  rate 
groups,  from  four  to  six.  and  a 
rearrangement  of  countries  within  rate 
groups. 

As  reipiired  by  the  Postal 
Reorganization  Act.  the  rates  (1)  are  fair 
and  reasonable,  |2)  are  not  unduly  or 
unreasonably  discriminatory  or 
preferential,  (3)  apportion  the  costs  of 
the  service  to  mailers  on  a  fair  and 
equitable  basis,  and  (4)  do  not  apportion 
the  costs  of  the  service  so  as  to  impair 
the  over.ill  value  of  the  service  lo  the 
users. 

The  new  EMS  rates  and  rate  groups 
are  set  forth  in  the  tables  below. 
Stanley  F.  Mires, 

Assistant  General  Counsel,  Legislative 
Dhision. 

I.  On  Dooand  Service 
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Rate  Tables  for  Express  Mail  International  Service  (EMS) 


Pounds  (up  to  and  mcludwifl) 


0.5..... - 

1 

2 


4 

5 - 

Eac^  additional  pound 


Notes 


(1 )  Weight  iMTntatioos  varv.  see  IMM  lof  applKation.  ^  «  =« 

2)  PKiujD  s  awai!at)»e  undef  Service  Agfeenwnt  for  an  added  cfwge  o«  $«.50. 


$11  50 
1600 
21.00 
26  00 
28  40 
31.80 
3.50 


Rate  Groups  (See  Section  IH.) 


$1300 
1600 
2100 
27.00 
34  00 
39.10 
4.90 


$1300 
16.00 
21  00 
27  00 
34  00 
40  00 
6.20 


$1400 
1900 
25  00 
30  00 
35  50 
41  65 
615 


$1400 
1900 
25.00 
28.50 
33  50 
38  50 
4.90 


$1400 
19  00 
2500 
34  00 
41  00 
48.00 
700 


//.  Custom  Designed  Service 


Pounds  (up  to  arid  mciudmg) 


05. 
1 


3 

4.__ 

5 

Each  additional  pound . 


Notes 

(1 1  Weigtrt  Imwtations  vary,  see  IMM  for  application  ^  r^  =n 

2)  Pi^tup  «  avateOle  under  Service  Agreemem  for  an  added  charge  o»  $4.5Q. 


///.  EMS  Rate  Groups 


Canada 
Mexico 
United  Kingdom 

Belgium 

France 

Germany 


Group  1 


Croup  2 

Ireland 

Nelheriunds 

SwitzpKanda 

Group  3 


Australia 
China 
Hong  Kong 


Austria 

Czechoslovakia 

UennuirV 

Finland 

Greece 

Hungary 


|upan 
Korea 
Singapore 

Group  4 

Iceland 

Italy 

Luxembouni 

Norway 

Poland 

Portugal 


Taiwan 
Thailand 


Romania 

Spam 

Sweden 

Turkey 

USSR 

Yugoslavia 


Ars*nlina 

Aniba 

Bahamas 

Barbados 

Bennuda 

Bolivia 

Brazil 

Cayman  Islands 

Chile 


Bahrain 

Bangladesh 

Benin 

Botswana 

Burkina  Faso 

Burundi 

CaiTeroon 


Group  S 

Colombia 
Costa  Rics 
Ecuador 
El  Salvador 
Guatemala 
Guyana 
Honduras 
Netherlands 
Ajitilles 

Groups 

Central  Afncan 

Republic 
Chad 

Cote  d  Uo4re 
Cyprus 
Djibouti 
Egypi 


Panama 
Pnraguay 
Peru 
St.  Lucia 
Tnnidad  & 
Tobago 
Uruguay 
Veneriiela 


Ethiopia 

Cabor 

Ghana 

Guinea 

India 

Indonesia 

Iraq 


Israel 

Jordan 

Kenya 

Kuwait 

Lesotho 

Liberia 

Macao 

Madagascar 

Malawi 

Malaysia 

Maldives 

Mall 

Morocco 

Mozambique 

New  Zealand 


Niger 
Nigeria 
Oman 
PaUstan 

Papua  New 

Guinea 
People's 

Republic  of 

Congo 
Qatar 
Rwanda 
Saudi  Arabia 
Senegal 
Sierra  Leone 
Somalia 


South  Africa 

Sri  Lanka 

Sudan 

Swaziland 

Tanzania 

Togo 

Tunisia 

Uganda 

United  Arab 

Emirates 
Vanuatu 
Zaire 
Zambia 
Zimbabwe 


|FR  Doc.  91 

WLUNG  COOC  nio-iJ-*i 


-1970  Filed  1-25-91:  645  am] 


Rate  Groups  (See  Section  III.) 


S1950 
2400 
29  00 
33  00 
36.40 
30.80 
3.S0 


$21.00 
2400 
29  00 
35.00 
42.00 
47.10 
4.90 


$21  00 
24.00 
29.00 
3500 
42.00 
48  00 
620 


$22  00 
27  00 
33.00 
38.00 
43  50 
4965 
615 


$22 
27 
33 
36 
41 
46 
4 


$2:.oo 

27.00 
33  00 
4200 
49  00 
56  00 
700 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteasa  No.  34-288M;  RIe  No.  4-281 ) 

Joint  Industry  Plan;  Order  Approving 
ttw  Fifteenth  Amendment  to  the 
Consolidated  Tape  Association  Plan 
and  the  Nineteenth  Amendment  to  the 
Consolidated  Quotation  Plan 

I.  (ntroduction 

On  September  27,  199a  the 
participants  in  the  Consolidated 
Quotation  Plan  ("CQ  Plan")  and  the 
Consolidated  Tape  Association  ('  CTA") 
submitted  amendments  to  the  plan 
governing  the  operation  of  the 
Consolidated  Quotation  System  (CQS) 
and  the  plan  govetning  the  operation  of 


the  Consolidated  Transaction  System 
("CTS").  The  amendments  to  both  Plans 
were  filed  with  the  Securities  and 
Exchange  Commission  ("SEC")  pursuant 
to  paragraph  (cK2)  of  Rule  HAaa-2 
under  the  Securities  Exchange  Act  of 
1934  ("Act").  The  CTA  amendments  also 
were  submitted  pursuant  to  Rule  llAa3- 
1  under  the  Act. 

Notice  of  the  proposed  amendments 
was  provided  in  Securities  Exchange 
Act  No.  28545  (October  16, 1990),  55  FR 
42789.  The  Commission  received  three 
comment  letters  in  response  to  its 
notice,  which  are  discussed  below. 

II.  Description  of  the  Amendraenls  and 
Plan  Participants'  Rationale 

The  CTA  participants  intended  the 
amendments  to  serve  four  purposes.  The 
amendments:  (1)  Make  the  Chicago 
Board  Options  Exchange  ("CBOE")  a 
participant  in  the  CTA  Plan  and  in  the 
CQ  Plan:  (2)  alter  the  revenue  sharing 
provisions  of  the  CTA  and  CQ  Plans:  (3) 
amend  the  CTA  Plan  procedures  for 
becoming  a  Plan  participant  to  make 
those  provisions  consistent  with  the 
procedures  in  the  CQ  Plan;  and  (4)  make 
several  technical  conforming 
amendments. 

A.  CBOE  Participation 

On  October  19. 1990.  the  Commission 
approved  a  package  of  rules  that 
authorized  the  CBOE  to  provide  trading 
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facilities  for  individual  stocks  and  other 
non-option  securities  for  the  first  time.' 
Rule  llAa3-l  requires  that  every 
exchange  file  a  transaction  reporting 
plan  for  transactions  in  listed  equity  and 
NASDAQ  securities  executed  through 
its  facilities.^  In  iight  of  its  plans  to 
provide  trading  facilities  for  such 
securities,  the  CBOE  requested  that  if  be 
made  a  participant  in  the  CTA  Plan.  In 
addition.  Rule  ll.Acl-1  requires  that 
each  exchange  establish  and  maintain 
procedures  for  the  colicction  and 
dissemination  to  vendors  of  quotation 
data.^  Beciuse  the  CQ  Plan  provides 
such  procedures,  the  CBOE  also 
requested  that  it  be  made  a  participant 
in  the  CQ  Plan.  The  amendments  add 
CBOE  as  a  participant  in  both  Plans. 

B.  Revenue  Sharing  Provisions 

The  amendments  alter  the  provisions 
contained  in  both  Flans  that  govern  how 
revenues  received  for  the  market  data 
disseminated  pursuant  to  the  Plans  are 
to  be  distributed  among  the  participants. 
Specifically,  the  amendments  alter  the 
calculation  of  "Annual  Share,"  which 
represents  the  relative  percentage  of  last 
sale  reports  and  quotations  submitted  to 
the  Plan  processor  by  each  participant 
and  is  the  basis  for  apportioning  Plan 
revenues.  The  amendments  exclude 
from  the  Annual  Share  calculation  last 
sale  prices  on  any  security  that  is  the 
subject  of  a  contractual  relationship  that 
grants  a  participant;  (1)  The  exclusive 
right  to  trade  the  security  or  (2)  the 
discretion  to  determine  which  other 
participants  may  trade  the  security.* 

In  their  submission,  the  participants 
staled  that  the  original  participants  to 
the  CTA  Plan  filed  the  Plan  to  provide  a 
system  to  disseminate  on  a  consolidated 
basis  last  sale  prices  of  securities  traded 
on  more  than  one  of  the  participants  and 
thereby  to  comply  with  Rule  17a-15 
(later  redesignated  as  Rule  llAa3-l)  of 
the  Act.  The  participants  also  slated 
that  they  believe  that  the  CTA  Plan,  as 
originally  filed,  did  not  contemplate  the 
use  of  the  CTA  facilities  to  disseminate 
last  s^ile  prices  relating  to  anything 
other  than  securities  that  are  eligible  for 
multiple  trading  on  the  participant 
markets.* 


'  See  Sccunties  Exchange  Act  Release  No.  28556 
(October  19.  1990).  55  FR  43233. 

M7CFR240.nAaJ-l(b)(l). 

'17CFR240.1lAcl-1lb)(1). 

*  This  arnendment  was  included  in  response  to 
CBOE  8  proposal  to  trade  "SuperShares,"  which  is 
currently  being  reviewed  by  the  Commission.  See 
Secunties  Exchange  Act  Release  No.  28132  dune  19. 
1990).  55  FR  26038. 

'  The  Plan  does  not  address  this  Issue. 


The  participants  acknowledged, 
however,  that,  in  certain  circumstances, 
they  have  allowed  participants  to  use 
the  CTA  facilities  to  disseminate  last 
sale  prices  on  other  issues.  For  example, 
the  participants  amended  the  CTA  Plan 
in  1978  to  permit  the  concurrent  use  of 
the  facilities  for  the  reporting  of  the  last 
sale  prices  relating  to  "local"  issues  that 
did  not  meet  the  CTA  Plan's  definition 
of  an  "Eligible  Security."  The 
participants  stated,  however,  that  they 
excluded  those  local  issues  in  the 
calculation  of  each  participant's  annual 
share  of  revenue.  In  addition,  the 
participants  staled  that  they  have 
traditionally  allowed  participants  to  use 
CT.A  and  CQ  systems  to  disseminate 
information  relating  to  exclusively 
traded  securities,  but  only  at  the 
exclusion  of  those  last  sale  prices  from 
the  Annual  Share  calculations.  Thus,  the 
participants  stated  that  they  believe  that 
it  is  appropriate  that  the  amr  ndm.ents 
extend  the  exclusively  traded  security 
principle  to  the  new  circumstance 
presented  by  the  CBOE's  proosed 
participaiton. 

C.  New  Participant  Provisions 

The  amendments  also  amend  the  CTA 
Plan  procedures  for  becoming  a  Plan 
participant  to  make  those  provisions 
consistent  with  those  in  the  CQ  Plan. 
Both  Plans  contain  provisions  to  the 
general  effect  that  any  other  national 
securities  exchange  may  become  a 
participant.  The  CQ  Plan  contains  a 
specific  mechanism  to  effect  the 
addition  of  a  new  participant  but  the 
CTA  Plan  does  not.  The  participants 
stated  that  they  believe  the  Plans  should 
be  in  conformity  on  this  matter  and. 
accordingly,  proposed  amendments  to 
the  CTA  Plan  to  conform  it  to  the  CQ 
Plan.  In  addition,  the  amendments  add  a 
new  section  to  the  CTA  Plan  to  provide 
that  the  Plan,  and  any  contracts  and 
resolutions  made  pursuant  to  the  Plan. 
shall  be  effective  as  to  that  participant 
when,  among  other  things,  the 
participant  has  begun  to  furnish  last  sale 
prices  to  the  Processor. 

D.  Conforming  Amendments 

As  noted  above,  the  submission  also 
contained  various  conforming 
amendments.  These  amendments 
generally  add  references  to  the  CBOE 
throughout  the  Plan,  as  necessary. 

HI.  Implementation  of  the  Amendments 

The  participants  noted  that  the  CBOE 
will  commence  trading  Eligible 
Securities  prior  to  the  time  that  the 
Plans'  processor  will  have  completed  the 
sytem  modifications  to  the  CTS  and  the 
CQS  that  are  required  to  enable  these 
systems  to  receive,  process,  consolidate 


and  disseminate  CBOE  last  sale  prices 
and/or  bid  and  asked  prices.  The 
processor  has  provided  the  CBOE  with 

e.siimates  of  the  costs  and  time  needed 
to  complete  the  work,  currently  targeted 
for  early  February,  1991.*  In  the  interim, 
CBOE  plans  to  disseminate  date  through 
CTS  and  CQS  facilities  through  the  input 
circuits  of  another  participant,  the 
Cincinnati  Stock  Exchange,  Inc., 
("CSE"),  until  CBOE  is  able  to  transmit 
information  directly  to  the  processor. 
Among  other  implications,  this 
procedure  will  result  in  the  reporting  of 
CBOE  trade  reports  and  quotations  with 
a  CSE  market  identifier.'  The 
participants  also  stated  that  the  CBOE 
and  the  CSE  have  agreed  that  the  CBOE 
would  refrain  from  commencing  to  trade 
any  Eligible  Security  traded  by  the  CSE 
for  the  duration  of  the  CBOE's  use  of  the 
CSE's  input  circuits  in  order  to  avoid  the 
confusion  and  practical  problems  that 
would  result  from  having  both 
exchanges  transmitting 
indistinguishable  trade  reports  and 
quotations  m  the  same  activity.* 

rv.  Comments 

The  Commission  received  three 

comment  letters  in  response  to  its  notice 
of  the  proposed  amendments  *  In  its 
October  letter,  the  CBOE  supported  the 
amendments  concerning  the  admission 
of  the  CBOE  as  a  participant  to  each 
Plan,  but  suggested  changes  to  the 
revenue-sharing  amendments.  It  s'aied 
that  while,  it  is  prepared  to  accept  the 
revenue  sharing  amendments  at  this 
time,  it  suggested  that  the  amendments 
be  separated  from  the  proposal  to  admit 


'  iVs'inf!  for  ihe  sysiems  changes  is  scheduled  to 
lake  piacp  on  February  2,  1991  The  CTA  noted  that 
the  CBOK  5  application  for  participation  was 
submitted  during  Ihe  final  stages  of  a  multiphase 
program  to  upgrade  CTS  to  a  standalone  system 
and  thai  work  on  an  interface  between  CBOE  and 
CTS  could  not  commence  until  that  upgrade  was 
completed. 

'  The  Commission  today  issued  a  letter  to  the 
CBOE  proviOing  it  with  the  necessary  temporary 
exemptions  to  enable  the  CBOE  to  disseminate 
transaction  and  quotation  data  with  a  CSE 
identifier.  See  letter  from  Kathym  V.  Nalale, 
Assistant  Director.  SEC.  to  Nancy  R.  Grossman, 
General  Counsel  and  First  Vice  President.  CBOE, 
dated  January  22, 1991. 

*  Because,  under  this  arrangement,  quotations 
originated  and  transactions  effected  on  the  CBOE 
will  be  disseminated  with  a  CSE  market  identifier, 
the  CBOE  requested  certain  exemptions  from  Rules 
llAa3-l  and  llAcl-1.  See  letter  from  Kathryn 
Natale.  Assistant  Director.  SEC.  to  Nancy  R. 
Grossman.  General  Counsel  and  First  Vice 
President,  CBOE,  dated  January  22, 1991. 

•  See  letters  from  Nancy  R.  Grossman.  General 
Counsel  and  First  Vice  President.  CBOE.  to 
Jonathan  G.  Katz,  Secretary,  SEC.  dated  October  31, 
1990  ("October  Letter")  and  January  10, 1990,  and 
letter  from  Donald  J.  Solodar,  Executive  Vice 
President,  New  York  Stock  Exchange,  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  November  26, 1990 
("NYSE  Utter'). 
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CBOE  as  a  participant  so  that  the 
Commission  may  approve  the  admission 
amendments  while  it  further  reviews  the 
revenue  sharing  amendments.  CBOE 
stated  that  it  could  accept  the  revenue 
sharing  amendments  as  long  as  they 
extend  only  to  Eligible  Securities  that 
are,  in  fact,  exclusively  traded  It  is  the 
CBOE's  concern,  however,  that  the 
amendments  provide  for  a  much  broader 
exclusion  from  revenue  sharing.  CBOE 
believes  that  the  amendments  exclude 
from  the  Annual  Share  calculation  last 
sale  prices  on  any  security  that  is  the 
subject  of  a  contractual  relationship  that 
grants  a  participant  either  the  exclusive 
right  to  trade  the  security  or  the 
discretion  to  determine  which  other 
participants  may  trade  the  security, 
regardless  of  whether  the  securities  are 
exclusively  traded.  The  CBOE  argues 
that  this  is  different  from  the  concept 
that  CTA  had  presented  before,  and 
now  allows  a  security  to  be  excluded 
from  revenue  sharing  even  though  it  is 
actively  traded  in  the  markets  of  several 
or  all  of  the  participants,  because  of  the 
existence  of  an  exclusive  contractual 
relationship.'"  The  CBOE  staled  that  it 
would  not  object  to  excluding  the 
security  from  revenue  sharing  while  it  is 
exclusively  traded,  so  long  as  it  is  taken 
into  account  for  revenue  sharing 
purposes  as  soon  as  competing  trading 
begins." 

The  New  York  Stock  Exchange 
(••NYSE")  responded  to  CBOE's 
comments  by  disagreeing  with  CBOE  's 
request  that  the  Commission  split  the 
filing  and  consider  CBOE's  admission 
separately  from  the  amendments  to  the 
revenue  sharing  provisions.  The  NYSE 
believes  that  the  two  aspects  of  the 
amendments  together  achieve  the 
participants^  goal  of  providing  for  the 
admittance  of  CBOE  as  a  CTA 
participant  on  fair  and  reasonable 
terms.  The  NYSE  further  believes  that  it 
would  be  inappropriate  for  the 
Commission  to  use  its  broad  authority 
under  Rule  llAa3-2  to  approve  National 
Market  System  plan  amendments  with 
such  changes  as  it  sees  fit  in  these 
circumstances. 

Instead,  the  NYSE  requested  that  the 
Commission  disapprove  CBOE's 
proposal  to  trade  SuperShares.  support 
the  participants'  interpretation  of  the 
Plans  on  exclusively  traded  securities 
and  request  that  the  CTA  participants 
withdraw  the  amendments  as 


superfluous.'*  The  NYSE  letter 
characterized  CBOE's  SuperShares  as 
"monopoly  securities"  and  stated  that  to 
allow  revenue  sharing  for  this  product 
would  contravene  the  •'basic  purpose  of 
the  Plans:  To  foster  competition 
(multiple  trading)  through  consolidated 
data  dissemination.""  It  maintained, 
however,  that  should  CBOE  decide  to 
begin  trading  equities  with  a  security 
other  than  an  exclusively  traded 
security,  the  revenue  sharing 
amendment  would  have  no  effect.'* 

On  [anuary  10, 1991,  CBOE  submitted 
a  second  comment  letter  stating  that  it 
continues  to  believe  that  its  suggestions 
were  meritorious  but  withdrew  its 
comments  on  the  revenue  sharing 
amendments.'*  Further,  in  the  interest 
of  obtaining  effectiveness  of  CBOE^s 
admission  as  a  participant  to  the  Plans, 
it  urged  the  Commission  to  approve  the 
amendments  as  filed  as  promptly  as 
possible,  . 

V.  Discussion 

The  Commission  has  determined  to 
approve  the  CTA/CQ  Plans 
amendments  because  the  Commission 
believes  implementation  of  the 
amendments  is  consistent  with  section 
llA'"  of  the  Act  and  Rule  llAa3-2 
thereunder.  Section  llA(a)(l)  states  the 
general  principle  that  it  is  in  the  public 
interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  wide  spread  availability  of 
trade  and  quote  information  to  broker- 
dealers  and  investors.  In  addition, 
section  llA  sets  forth  the  goal  of 
assuring  fair  competition  among 
exchanges  as  well  as  the  linking  of  all 
markets  for  qualined  securities  through 
data  processing  and  communication 
facilities.  The  CTA  and  CQ  Plans  further 
these  goals  by  providing  vendors  of 
securities  information,  and  through  them 
broker-dealers  and  investors,  with  a 
consolidated  data  stream  of  securities 
information.  The  inclusion  of  CBOE  as  a 
participant  in  the  CTA/CQ  Plans  will 
not  only  enhance  fair  competition 
among  exchange  markets  but  will  be  in 
the  public  interest  and  help  further  the 
maintenance  of  fair  and  orderly  markets 


by  assuring  the  availability  to  brokers, 
dealers  and  investors  of  quotations  for 
and  transactions  in  securities  traded  on 
the  CBOE. 

A  separate  question  is  whether  the 
proposed  revenue  sharing  provision  is 
consistent  with  the  Act.  The 
Commission  finds  it  appropriate  to 
approve  the  amendments  to  the  revenue 
sharing  provisions  in  the  CTA/CQ 
Plans.  Rule  llAa3-2(c)(2)  under  the- Act 
requires  that  the  Commission  approve 
an  amendment  to  an  effective  National 
Market  System  plan  if  it  finds  that  such 
amendment  is  necessary  or  appropriate 
in  the  public  interest,  the  maintenance 
of  fair  and  orderly  markets,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.  In  making  such  a  determination  the 
Commission  must  examine  section  llA 
of  the  Act  and  Rules  llAa3-l,  llAa3-2 
and  llAcl-1.  promulgated  thereunder. 
Neither  that  section  nor  the  rules, 
however,  shed  much  light  on  what 
specific  standards  should  be  applied  in 
reviewing  revenue  sharing  provisions  in 
National  Market  System  plans. '^  The 
Commission  therefore  believes  it  is 
relevant  to  evaluate  whether  the  fees 
have  been  ••equitably  allocated."  '• 

The  participants  have  long  recognized 
the  benefits  of  disseminating  market 
data  through  CTA  facilities,  even  on 
those  securities  that  are  not  eligible  for 
counting  towards  revenue  sharing,  by 
permitting  use  of  the  System  to 
disseminate  data  on  a  concurrent  use 
basis.  Securities  that  are  reported  under 
these  provisions  of  the  Plan  are  referred 
to  as  •'local  issues'^  and  many  of  them 
are  traded  by  only  one  participant.  The 
participants  seek  to  apply  the  same 
treatment  to  any  product  that  is  subject 
to  an  agreement  or  other  arrangement 
that  grants  a  participant  the  exclusive 
right  to  trade  the  security  or  discretion 
as  to  which  market  may  be  permitted  to 
trade  a  security.  The  Commission 
believes  that  this  is  a  valid  judgment  for 
the  participants  to  make. 


'•  The  CBOE  maintain*  that  thi»  could  an»e  if 
one  or  more  other  participant!  were  to  trade  the 
Eligible  Security  notwilhalanding  an  excluaive 
contractual  relationship  that  mtghl  exiat.  Under 
theae  circumftancoa.  the  CBOK  believe*  there  I*  not 
reason  to  exclude  the  EligiWe  Security  from  the 
revenue  iharing  computation. 

■  <  CBOE  letter  at  3. 


'•  See  letter  from  Donald  j.  Solodar,  Executive 
Vice  President.  NYSE,  to  [onathan  C.  Kati. 
Secretary.  SEC.  dated  November  20.  199a 

'  •  Id  at  2. 

'»  On  Novembpr  8,  the  CTA  and  CQ  Man 
participants  made  a  determination  that  SuperShares 
are  Eligible  Secunties.  contin^ienl  upon  the  Plan 
amendments  becoming  effective  as  filed  See  NYSE 
letter,  d.3. 

'•  See  letter  from  Nancy  R.  Crossman.  General 
Counsel  and  First  Vice  Pre*ident.  CBOE.  To 
lonalhan  C.  Itati  Secretary.  SEC  dated  January  tO. 
liWl. 

>•  IS  U.S.C  78k-l  (1962). 


"  In  fact,  section  11 A  does  not  addrpss  rexenue 
or  fee  issues  and  the  references  to  revenue  issues  In 
the  rules  are  general  and  not  particularly  useful  in 
this  context.  Rule  llAa3-l  merely  provides  that 
"nothing  should  preclude  *  *  '  any  exchange  or 
association,  separately  or  jointly.  *   '   '  from 
imposing  reasonable  and  equitable  charges  '  *  '.•' 
Rule  llAc1-l  does  not  address  revenue  issues 
Finally,  while  Rule  llAaJ-2  requires  that  any 
National  Market  System  plan  or  amendment 
submitted  to  the  Commission  include  provision* 
to  how  revenues  are  to  be  allocated,  it  does  not 
provide  specific  guidance  as  lo  how  to  evaluate 
such  provisions  under  the  Act. 

'•  In  reaching  lu  conclusion,  the  Commission  also 
considered  other  sections  of  the  Act  that  address 
revenue  issues,  such  as  sections  l&A(b)(5)  and 
6(bl(4).  which  also  espouse  the  principle  of 
equitable  allocation  of  reasonable  due*  and  fee* 
applicable  lo  self-regulatory  organizations. 
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The  Commission  has  a  strong  interest 
in  assuring  that  market  data  is  widely 
available  to  any  interested  recipient  and 
use  of  the  CTA/CQ  facilities  for 
disseminating  market  data  on  CBOE's 
produrts  appears  to  be  an  efficient 
means  of  distributing  the  data  lo 
subscribers.  On  the  other  hand,  an 
exclusive  trading  agreement  prevents 
markets  from  competing  with  one 
another  in  trading  a  product." 
Accordingly,  the  Commission  finds  that 
it  is  equitable  for  the  participants  to 
determine  to  make  the  CTA/CQ 
facilities  available  lo  disseminate  data 
but  not  share  revenue  where  such 
revenue  is  based  on  each  participant's 
proportionate  share  of  the  trading 
volume  in  each  Eligible  Security 
reported  through  CTA/CQ  facilities.*<» 


VI.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed 
amendments  to  the  CTA  and  CQ  Plans 
are  consistent  with  the  Act,  particularly 
section  llA(a)(l)  and  Rule  llAa3-2. 
with  respect  to  the  CQ  Plan,  and, 
additionally,  with  respect  to  the  CTA 
Plan,  the  Commission  finds  that  the 
amendments  are  also  consistent  with 
Rule  llAa3-l. 

It  is  therefore  ordered,  pursuant  to 
section  llA  of  the  Act.  that  the 
amendments  to  the  CTA  and  CQ  Plans 
be,  and  hereby  are.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(27). 


'•The  amendments  to  the  revenue  sharing 
provisions  apply  to  any  security  that  is  subject  to  an 
exclusi\ity  agreement.  CBOE  questioned  whether  it 
was  appropriate  to  apply  the  amended  provisions 
only  to  securities  suhject  lo  such  an  agreement  that 
are  actually  not  multiply  u-aded.  While  the 
Commission  understands  the  logic  behind  this 
argument,  principally,  that  only  securities  over 
which  a  single  market  actually  has  a  monopoly 
should  be  excluded  from  revenue  sharing,  the 
Commission  can  find  no  good  policy  reason  to 
rewa-d  a  market  with  an  exclusive  arrangement  of 
the  kind  discussed  here.  Should  a  market  entirely 
waive  an  exclusivity  agreement  with  respect  to  a 
particular  security,  the  Commission  expects  that  the 
revenue  procedures  would  be  applicable. 

">  In  response  to  the  CBOE  s  comment  letter,  the 
NYSE  requested  that  the  Commission  reject  the 
CBOE's  SuperShares  filing;  support  the  CTA 
participants'  interpretation  of  the  Plan  as 
inapplicable  to  exclusively  traded  securities;  and. 
thus,  request  that  the  participants  withdraw  the 
amendment  to  the  revenue  sharing  provisions  of  the 
Plan  as  superfluous.  First,  the  CBOE's  proposal  to 
provide  trading  facilities  for  SuperShares  is  the 
subject  of  a  separate  Commission  proceeding  and 
the  Commission  will  not  consider  the  merits  of  that 
filing  in  this  proceeding.  Second,  for  the  reasons 
discussed  above,  the  Commission  believes  that  the 
participants  have  crafted  a  reasonable  approach  lo 
the  issue  of  exclusively  traded  secunties  and  thus 
does  not  agree  with  the  NYSE  that  the  Plan  should 
not  \>e  applicable  to  such  securities,  if  approved  for 
trading  by  the  Commission. 


Dated:  January  22, 1991. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  91-1922  Filed  1-25-91;  8:45  am] 
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(Release  No.  34-28807;  RIe  No.  SR-CBOE- 
90-06] 

Self-Regulatory  Organizations;  Order 
Granting  Partial  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.,  Relating  to 
Delayed  Trade  Match  Submission  Fees 

On  June  27, 1990,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder.*  a  proposed  rule  change  to 
charge  fees  for  the  delayed  submission 
of  trade  dale  by  members.'  The 
proposed  rule  change  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  28308  (August  3, 1990),  55 
FR  32513.  No  comment  letters  were 
received  on  the  proposed  rule  change. 

I.  Description  of  the  Proposal 

The  CBOE  proposes  to  add  new 
Exchange  Rules  2.25.  2.30.  6.58. 19.50. 
19.51.  and  19,52  to  charge  fees  for  the 
delayed  submission  of  trade  information 
related  to  in-person  market  maker 
trades  for  trade  match  purposes.  In 
general,  under  the  proposal,  market 
makers  and  their  clearing  firms  will  be 
charged  an  additional  fee  when  they 
submit  trade  information  for  at  least  a 
certain  specified  percentage  of  their 
transactions  two  hours  or  more  after  the 
time  of  execution.  The  fee  will  apply 
only  to  market  maker  trades  executed  in 
person. 

The  Exchange  performs  certain  trade 
matching  services  subsequent  lo  the 
execution  of  a  trade  on  the  Exchange.  In 
particular,  the  Exchange  matches  the 
trade  information  data  recorded  by  the 
purchasing  member  with  the  information 
recorded  by  the  selling  member  for  each 
transaction  executed  on  the  Exchange. 
Clearing  members  are  advised  of 


'  15  use.  7as(b)|l)  (1984). 

«  17  CFR  240.19b-4  (1988). 

'  The  proposal  was  onginally  submitted  under 
section  19(b)(3)(A)  of  the  Act  for  immediate 
effectiveness.  On  |uly  24. 1990.  the  CBOE  filed  a 
letter  with  the  Commission  requesting  that  the  filing 
be  considered  under  section  19(b)|21  of  the  Act, 
which  provides  for  notice  and  comment  of  the 
proposal  prior  to  Commission  consideration  See 
letter  of  Howard  L  Kramer,  Assistant  Director, 
Division  of  Market  Regulation.  Commission,  from 
lames  E.  Hopkinson.  Associate  General  Counsel. 
CBOE.  dated  |uly  24. 1990. 


transactions  for  which  matching  buy 
and  sell  data  has  not  been  submitted. 
After  allowing  the  relevant  clearing 
members  lo  submit  corrections  or 
changes,  the  matched  transaction  data  is 
sent  by  the  CBOE  to  the  Options 
Clearing  Corporation  ("OCC")  for 
clearance  and  settlement.  The  Exchange 
currently  charges  separate  transaction 
and  trade  match  fees  for  each  contract 
bought  or  sold  on  the  Exchange. 

The  trade  matching  process  at  the 
Exchange  traditionally  has  been 
performed  by  making  computer  runs  in 
the  evening  hours  after  trading  for  the 
day  has  ceased.  In  April  1990.  however, 
the  Exchange  instituted  an  intraday 
trade  matching  service  on  an  Exchange- 
wide  basis.  As  a  result,  the  Exchange  is 
now  making  data  comparison  computer 
runs  dunng  each  trading  day  instead  of 
starting  that  process  after  the  close  of 
trading.  Intraday  trade  matching  allows 
quicker  and  more  accurate  trade 
comparison  and  reduces  Exchange  costs 
and  personnel  requirements. 

With  an  intraday  trade  matching 
system,  members  who  submit 
transaction  data  more  than  two  hours 
after  those  trades  occur  create  more 
work  and  expenses  for  the  Exchange 
and  defeat  the  purpose  of  the  system. 
Late  trade  information  submission 
creates  additional  outtrades,  which 
result  in  longer  and  more  numerous 
outtrade  lists  produced  by  the  Exchange. 
Moreover,  intraday  trade-checking 
sessions  take  more  lime  and  are  less 
productive  to  the  Exchange  and  its 
members  when  trades  are  reported  late. 
In  addition,  the  Exchange's  ability  lo 
monitor  clearing  firm  submissions  to 
detect  financial  problems  is 
compromised  if  clearing  firms  are  not 
making  timely  submissions  of  trade 
information.  Finally,  the  Exchange  must 
hire  additional  staff  and  incur  increased 
expenses  lo  handle  the  problems 
mentioned  above. 

Accordingly,  the  proposal  provides 
that  any  market-maker  who  fails  to 
submjt  transaction  information  for  at 
least  a  stated  percentage  of  his  in- 
person  trades  for  a  given  day  in  two 
hours  or  less  after  the  time  of  execution 
for  the  respective  transactions  will  be 
charged  in  additional  transaction  fee 
($.02  per  contract).*  Specifically,  upon 


'  Pmposed  Rule  6.58  prescrit)es  the  form  and 
manner  m  which  trade  information  shall  tie 
submitted  to  the  Exchange.  In  general,  trade 
information  will  be  considered  lo  have  been 
received  by  the  Exchange  as  of  the  time 
electronically  recorded  by  the  Exchange  computer 
system  when  the  trade  informption  has  been 
entered  into  an  electronic  file  for  pnx:essing. 
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the  effectiveness  of  the  propositi.  60%  of 
a  market  makers  trades  executed  in 
person  must  be  submitted  in  a  timely 
manner  to  avoid  the  imposition  of  the 
fee.*  Over  the  following  six  months,  the 
percentage  of  trades  that  must  he 
submitted  on  a  timely  basis  will  be 
gradually  increased  to  SO"', 

In  addition,  the  proposal  provtdt.-s  thdl 
any  clearing  member  which  fails  to 
submit  trade  information  for  at  least  a 
slated  percentage  of  all  in-porson 
market  maker  trades  cleared  by  such 
clearing  member  on  a  given  day  in  two 
houm  or  less  after  the  respective  times 
of  execution  of  such  transactions  shall 
lie  charged  an  additional  trade  match 
fee  ($.02  per  contract)  for  such  day.  As 
with  the  late  submission  fee  imposed  on 
market  makers,  initially.  60%  of  the 
number  of  in-person  market  maker 
trades  cleared  by  a  clearing  member 
must  be  submitted  in  a  timely  manner.* 
Thereafter,  the  percentage  of  trades  that 
must  be  submitted  within  two  hours 
increases  to  80%  within  six  months. 

The  proposal  provides  several 
exceptions  to  the  delayed  submission 
fee.  First,  a  market  maker  will  be 
charged  only  50^  of  any  charge  it  would 
otherwise  incur  under  the  proposal 
when  the  clearing  member  who  clears 
trades  for  the  market  maker  fails  to 
submit  the  required  trade  information  in 
two  hours  or  less  for  a  stated  percentage 
of  all  in-person  market  maker  trades 
cleared  by  the  clearing  member 
Initially,  the  50%  fee  reduction  for  a 
market  maker  will  be  triggered  if  his 
clearing  firm  fails  to  submit  timely  trade 
information  for  45%  of  its  in-person 
market  maker  trades.  Eventually,  the 
proposal  provides  that  the  percentage 
will  be  raised  to  55%  within  six  months. 


'  The  Te*  will  t>e  SOZ  per  ain'racl  for  the  niimltcr 
(if  i.i.niracij  driprmined  by  imiiliplying  (he  followinn 
fiKiirei 

( 1 1  Thi'  nijmlHjr  of  inperson  m.trkel  maker  trade* 
(if  the  market  mnkcr  for  which  trade  mformalion 
win  juhmiiled  more  than  two  hour*  after  the 
rv.speclni-  limes  of  evecution  divided  by  the  loUl 
numlier  of  in  person  market  maker  Irailes  of  the 
market  maker  for  which  Irnde  information  wa» 
sutimitlrd  for  such  day 

1 2)  The  total  numlwr  of  contracts  comprising  the 
in  person  market  maker  trades  executed  by  Ihe 
m.irkcl  maker  dunng  such  day. 

'  The  fee  will  be  two  cents  per  r.ontrnct  for  the 
number  of  contracts  determined  by  subtracting  (2) 
from  (11  and  mullipl>ing  the  remainder  by  (3). 

( 1 1  The  minimum  timely  Irnde  mbmission 
pt'P  entage  I'  e.  OT%  upon  pffertivencss  of  Ihe 
p'-(i(H)SaIl 

(;;|  The  number  of  in  person  trades  cleared  by  the 
cleamng  member  for  which  trade  information  was 
submitted  in  two  hours  or  less  after  the  respective 
limes  of  execution  divided  by  the  tolal  niimlwr  of 
in  person  market  maker  trades  cleared  by  Ihe 
clcanng  meratier  for  which  trade  irrforma'ion  was 
s„timitti-d  for  such  day 

Ml  The  tolal  numlwr  of  contracts  co<iipnsing  Ihe 
in  person  inarka4  maket  trades  cleared  by  the 
clearing  member  durittj  the  day. 


Second,  the  proposal  excepts  a  market 
maker  and  its  clearing  firm  from  the 
additional  fee  when  the  clearing 
member  is  prevented  from  making 
timely  submissions  due  to  extenuating 
circumstances  beyond  the  control  of  the 
clearing  member.  Such  extenuating 
circumstances  include,  among  other 
things,  Exchange  error  or  system  failure, 
a  hurricane,  lightning,  or  other  force 
majeure  events  which  directly  cause  the 
inability  to  submit  data,  and  incidents 
created  by  outside  parlies,  which 
incidents  are  reported  to  the  local  law 
enforcement  or  other  appropriate 
authorities.  For  the  exception  to  apply, 
the  extenuating  circumstance  must 
remain  in  existence  for  at  least  thirty 
continuous  minutes  or  for  at  least  sixty 
intermittent  minutes  during  a  given 
day.'  The  proposal  also  lists  several 
examples  of  non-extenuating 
circumstances  which  will  not  result  in 
an  exception  from  the  fee  for  a  market 
maker  or  its  clearing  firm." 

The  proposal  also  allows  the 
Exchange  to  suspend  application  of  the 
fee  under  unusual  circumstances  which 
will  affect  or  have  affected  the  ability  of 
a  significant  number  of  market  makers 
and/or  clearing  members  of  submit 
trade  information  to  the  Exchange  on  a 
timely  basis.  The  suspension  must  be  in 
writing  and  slate  the  reasons  therefore. 
The  suspension,  which  may  be 
retroactive,  may  not  suspend  the  fee  for 
more  than  seven  calendar  days  at  one 
time,  although  the  Exchange  may 
subsequently  extend  the  suspension  for 
up  to  an  additional  seven  day  period. 

Finally,  the  proposal  establishes  a 
verification  process  by  which  a  market 
maker  or  clearing  member  incurring  a 
fee  may  have  the  amount  charged 
verified  by  the  Exchange.  A  member  will 
have  at  least  fifteen  days  after  billing  to 
request  verification  of  the  charge.  A 
member  dissatisfied  with  the 
verification  may  file  an  appeal  through 


'  In  addition,  the  proposal  provides  that  if  the 
circumstances  are  attnbutable  to  a  problem  created 
by  Ihe  Exchange  and  relate  lo  fewer  than  seven 
specific  cleanng  meml>er8.  the  time  penod(s|  [or 
determining  whether  the  thirty  or  sixty  minute 
minimum  peri'xls  have  occurred  will  commence  for 
a  given  cleanng  member  at  the  lime  when  that 
clearing  memlier  notifies  Ihe  Exchanges  trade 
processing  window  personnel  that  a  problem  exists 
The  time  the  Exchange  will  be  notified  is  based  on 
Ihe  lime  recorded  by  Ihe  trade  processing  window 
personnel  receiving  such  notice.  However,  if 
Exchange  personnel  are  already  aware  of  such 
problem,  the  time  period(»)  will  commence  at  Ihe 
time  when  Exchange  personnel  became  so  aware 

•  Non-extenualing  urcumslances  include,  among 
others:  Inclement  weather  conditions:  errors  by 
messengers;  electronic  queues,  waiting  lines,  or 
busy  telephone  signals:  power  failures,  unless  such 
failures  were  caus«d  by  ulenlifiable  outside  non- 
related  parties,  breakdowns  or  problems  associated 
with  a  cleanng  nteititjer's  equipment  or  software, 
including  those  created  by  power  outage*. 


the  Exchange's  regular  appeal  process. 
However,  in  making  an  appeal,  the 
proposal  provides  that  a  member  may 
not  raise  facts  and  circumstances 
regarding  the  failure  of  a  market  maker 
to  turn  in  their  trading  cards  or  tickets  to 
their  cleanng  member  on  a  timely  basis 
or  the  failure  of  a  cleanng  member  to 
pick  up  or  otherwise  collect  market 
maker  trading  cards  or  tickets  on  a 
timely  basis.  In  addition,  the  market 
maker  may  not  raise  Ihe  failure  of  the 
clearing  member  to  efficiently  process 
and  submit  to  the  exchange  Ihe 
transaction  information  contained  on 
market  maker  trading  cards  or  tickets. 
The  Exriiange  has  proposed  lo  exclude 
these  defenses  to  avoid  the  costs  and 
time  involved  with  determining  who 
caused  the  delayed  submission. 

U.  CBOE's  Basis  for  the  Proposal 

The  Exchange  believes  that  the 
proposed  rule  change  will  result  in 
charges  which  are  equitably  allocated 
among  the  CBOE  membership  and  thai 
the  amounts  charged  will  be  reasonable, 
especially  in  light  of  the  additional 
burden  caused  by  market  makers  and 
clearing  firms  who  choose  to  submit 
trade  information  on  a  delayed  basis.^In 
addition,  the  Exchange  believes  the 
proposal  will  encourage  timely 
submission  of  trade  information  data, 
thus  leading  to  greater  realization  of  the 
benefits  offered  by  intraday  trade 
matching.  Furthermore,  the  Exchange 
believes  the  proposal  is  consistent  with 
the  requirements  of  the  Act  and  the 
niles  and  regulations  thereunder.  In 
particular,  the  Exchange  believes  the 
proposal  is  consistent  with  sections  6(b) 
(4)  and  (5)  of  the  Act,  which  provide, 
among  other  things,  that  the  rules  of  the 
Exchange  are  to  provide  for  the 
equitable  allocation  of  reasonable  fees 
among  its  members  and  to  be  designed 
to  foster  cooperation  and  coordination 
with  persons  engaged  in  clearing 
transactions  in  securities. 

III.  Discussion 

1  he  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6(b)  (4)  and  (5) 


'Kor  example,  if  Ihe  prr>posal  had  been  in  effect 
during  May  ia90  the  Exchange  states  that  52V.  ol  all 
market  makers  would  have  incurred  no  fee  or  total 
fees  o4  less  than  $25.  8B"K  of  all  market  mnkers 
would  have  incurred  no  fee  or  total  fees  of  less  than 
$100  and  Ihe  highest  total  fee  of  any  market  maker 
would  have  been  $1.055.  In  addition.  22  deanng 
firnM  would  have  incurred  fees  which  averaged 
$1,852  and  the  highest  total  fee  would  have  been 
$6.5Bfi 
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and  section  17A(1).  Specifically,  the 
Commission  believes  that  the  proposal 
will  encourage  market  makers  and  their 
clearing  members  to  make  timely 
submissions  of  trade  information,  which 
will  foster  more  efficient  clearing  of 
options  transactions.  In  addition,  the 
Commission  believes  that  the  proposal 
will  equitably  allocate  to  late-submitting 
members  the  extra  processing  costs 
incurred  by  the  CBOE  because  of  late 
submission  of  trade  information. 
Untimely  submission  of  trade 
information  by  members  causes  higher 
costs  to  both  the  Exchange  and  its 
members  and  compromises  the 
effectiveness  of  intraday  trade  matching 
by  delaying  the  intraday  trade  matching 
process.  The  Exchange  makes  a 
comparison  run  of  trade  information 
several  times  a  day.  If  the  Exchange 
finds  one  side  of  a  trade  but  not  the 
other  it  will  produce  an  outtrade  report 
for  that  Irade.  The  Exchange  produces 
listings  of  outtrades  several  times  during 
the  day.  When  market  makers  and 
clearing  members  fail  to  submit  a  large 
percentage  of  trade  data  on  a  timely 
basis  the  outtrade  reports  become 
extensive  and  the  information  value  of 
such  reports  diminishes. '°  In  an  effort  to 
provide  more  meaningful  data  to  the 
clearing  firms,  the  Exchange  now  runs 
additional  listings  which  are  designed  lo 
exclude  many  of  the  outtrades  which 
arise  because  one  side  has  not 
submitted  timely  trade  information.  In 
addition,  late  trade  information 
submission  makes  it  more  difficult  for 
ihe  Exchange  to  monitor  clearing  firm 
submissions  to  detect  firms  which  may 
be  experiencing  problems. 

The  Commission  believes  that  the 
proposal  will  resuli  in  a  higher 
percentage  of  trade  information 
submitted  to  the  Exchange  on  a  timely 
basis.  In  turn,  this  will  help  increase  the 
effectiveness  of  the  Exchange's  intraday 
trade  matching  system  by  reducing  the 
length  of  its  outtrade  reports  and  the 
need  for  additional  reports  which  do  not 
include  those  outtrades  due  to  delayed 
submission  of  trade  information.  Timely 
submisison  of  trade  information  will 
also  produce  other  benefits  to  the 
Exchange  and  its  members,  such  as  the 
quicker  resolution  of  outtrades.  reducing 
the  number  of  nighttime  Exchange  and 


'"  The  purpose  of  an  outtrade  report  is  lo  inform 
members  of  trades  in  which  the  trade  information 
submilled  does  not  match  or  where  only  one  side  of 
a  trade  has  submitted  information.  A  member  who 
receives  an  outtrade  report  will  then  compare  the 
report  to  its  own  records  to  reconcile  any  difference 
in  the  trade  information  or  to  submit  trade 
information  that  has  not  previously  been  sulimitted 
The  inclusion  of  outtrades  that  are  caused  solely  by 
delayed  submission  of  Irade  data  greatly  lengthens 
Ihe  outtrade  report  and  makes  it  difficult  to 
delprmine  which  onttrad»s  are  "true"  outtrades. 


member  personnel,  reducing  the  number 
of  unmatched  trades  and  greater 
integrity  of  the  trade  matching  and 
clearing  process.  Finally,  the  Exchange 
will  be  able  to  monitor  its  members 
more  effectively  for  any  problems  which 
might  disrupt  the  clearance  and 
settlement  process. 

The  Commission  believes  that  the 
proposed  fee  will  be  equitably  allocated 
among  Exchange  members."  The 
separate  transaction  and  trade  match 
fees  that  the  Exchange  currently  charges 
for  each  contract  bought  or  sold  on  the 
Exchange  does  not  cover  the  additional 
effort  and  expense  necessary  to  produce 
extra  lengthy  outtrade  reports  and 
additional  outtrade  reports  that  do  not 
include  outtrades  due  to  one-sided  trade 
informutinn  submissions.  Nor  does  the 
fee  account  for  the  additional  nighttime 
Exchange  personnel  that  are  needed  to 
process  the  late  submissions.  .The 
proposal  will  assess  a  fee  on  only  those 
members  who  submit  delayed  trade 
information,  which  fees  are  directly 
related  to  the  extra  Exchange  services 
and  expenses  that  are  devoted  to 
incorporate  such  delayed  information 
into  the  trade  matching  process. 
Members  who  meet  the  minimum  timely 
submission  percentages  and  who. 
therefore,  are  not  the  catalyst  for 
additional  Exchange  services  will  not  be 
charged  the  additional  fee. 

The  Commission  believes  that  it  is 
necessary  for  the  Exchange  to  charge 
both  the  market  maker  and  its  clearing 
member  for  delayed  submissions.  If  the 
Exchange  were  to  only  charge  the 
market  maker,  the  clearing  member 
would  be  able  to  delay  trade 
information  submission  and  receive  the 
additional  Exchange  services  at  the  cost 
of  the  market  makers  for  whom  it  clears. 
On  the  other  hand,  if  the  Exchange  were 
to  only  charge  the  clearing  member, 
market  makers  would  have  no  cost- 
saving  incentive  to  submit  quickly  trade 
information  to  their  clearing  mem.bers. 
Charging  both  market  makers  and  their 
clearing  members  for  the  extra  services 
gives  each  group  a  cost-based  reason  for 
submitting  trade  information  on  a  timely 
basis. 

Finally,  although  the  fee  is  not  a 
disciplinary  sanction,  the  CBOE  has  still 
chosen  to  provide  procedures  for 
members  assessed  a  fee  to  contest  or 
appeal  any  fees  imposed.  In  particular,  a 
member  may  seek  verification  of  fees 
charged  by  the  Exchange.  If  the  member 
is  not  satisfied  with  the  verification  of 
fees,  he  may  make  an  appeal  via  a 
hearing  before  a  panel  of  three  or  more 
persons,  with  an  opportunity  to  cross- 


examine  witnesses.  A  decision  by  the 
panel  may  be  appealed  to  the  Board  of 
Directors  of  the  Exchange.  These 
procedures  are  reasonably  designed  and 
afford  a  member  assessed  a  fee  the 
opportunity  to  challenge  the  veracity  of 
the  assessments. 

The  intraday  trade  match  system  is  a 
substantial  improvement  and 
modification  to  the  Exchange  s  post 
trade  processing  system,  and.  therefore, 
requires  the  Exchange  to  submit  a 
separate  filing  with  the  Commission 
under  section  19(b)(1)  of  the  Act.  Until 
the  intraday  trade  match  system  has 
been  filed  with  and  approved  by  the 
Commission,  the  present  proposal 
cannot  be  permanently  approved.  It  is 
the  Commission's  understanding  that 
the  Exchange  is  prepanng  to  file  shortly 
the  rules,  procedures  and  operational 
specifications  governing  the  intraday 
trade  match  system.'*  Therefore,  m 
order  to  provide  the  Exchange  time  to 
prepare  and  file  the  intraday  trade 
match  system  and  the  Commission  time 
to  review  the  proposal,  while  at  the 
same  time  allowing  the  Exchange  to 
begin  charging  fees  to  improve  the 
effectiveness  of  the  trade  matching 
system,  the  Commission  is  approving  the 
proposal  for  a  penod  of  six  months 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-90-06)  is  approved  for  a  period  of 
six  months  from  Ihe  dale  of  this  order. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  deleg«led 
authority. 

Dated:  January  22. 1991. 
Margaret  H.  McFariand. 
Deputy  Secrrlary- 
(PR  Doc.  91-1925  Filed  1-25-91.  8:45  am| 
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I  Release  No.  34-28806;  File  No.  SR- 
MBSCC-90-021 

SeM-Regulatory  Organizations;  The 
MBS  Ctearing  Coiporation;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  Settlement  Balance  Order 
Market  Differential  Paymente 

January  22.  1991 

I.  Introduction 

On  March  5, 1990,  the  MBS  Clearing 
Corporation  ("MBSCC").  filed  a 
proposed  rule  change  (SR-MBSCC-90-2) 
with  the  Securities  and  Exchange 
Commission  ( 'Commission  ")  pursu<«nl 


'  See.  supra  note  9. 


"  Spe  letter  from  James  E  Hopkinson,  Associate 
General  Counsel  CBOE,  lo  Joseph  B.  McDonald,  jr.. 
Attorney.  Commission,  dated  )anuar)  21. 1991. 

•M5U.S.C  rS&lbXy  (19821. 
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to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934.'  MBSCC 
amended  its  proposal  on  August  21, 
1990.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
September  26. 1990.*  No  comments  were 
received.  As  discussed  below,  the 
Commission  is  approving  MBSCC'S 
proposal. 

II.  Description 

MBSCC  proposes  several  changes 
which  are  designed  to  reduce 
significantly  liquidity  concerns  which 
might  arise  due  to  a  participant's  failure 
to  pay  its  Settlement  Balance  Order 
Market  Differential  CSBOMD').'  The 
first  change  revises  MBSCC's  form  letter 
of  credit  to  make  it  clear  that  an  issuing 
bank  will  honor  drafts  in  accordance 
with  MBSCC's  instructions  by  4:30  p.m. 
(Eastern  Time)  on  the  day  of 
presentation,  notwithstanding  any 
contrary  provision  under  commercial 
law.* 

A  second  change  involves  the 
acceleration  by  one  business  day  of  the 
date  that  participants  are  required  to 
make  SBOMD  payments.  Participants 
will  now  be  required  to  pay  MBSCC  on 
the  day  before  the  settlement  date, 
rather  than  on  settlement  date.  MBSCC. 
however,  will  continue  to  distribute 
SBOMD  payments  to  receiving 
participants  on  settlement  date. 

MBSCC  will  invest  all  SBOMD 
payments  received  overnight. 
Investment  income,  less  handling  costs, 
will  be  rebated  to  paying  participants. 
Under  MBSCC's  current  rules,  MBSCC 
may  invest  cash  in,  among  other 
investments,  U.S.  government  securities, 
certificates  of  deposit  or  cash  funds,  in 
accordance  with  an  investment  policy 
approved  by  MBSCC's  Board  of 
Directors. 

Finally,  MBSCC  proposes  to  impose 
new  penalty  fees  on  those  participants 
who  fail  to  pay  SBOMD  obligations  in  a 
timely  manner.  Under  the  new  penalty 
fee,  participants  who  fail  to  pay  the 
SBOMD  by  the  close  of  the  business  day 
will  be  subject  to  a  penalty  fee  of  300 
basis  pomts  over  the  cost  of  funds,  with 
a  $1,000  minimum  fee.  Participants  will 


'  ISUS.C.  78slb)(ini»Wl 

•  See  Securities  Exchanfje  Act  Rflease  No.  23445 
(September  V.  1990).  5S  FR  39339 

"  In  general,  a  participant  i  SBOMD  is  the 
difference  between  the  average  pnce  of  it«  open 
contracti  relating  to  a  particular  class  of  security  In 
MBSCC's  settleineni  balance  ordor  (  SBO  ■)  system 
and  the  average  price  of  all  parlicipants  open 
contracts  in  the  SBO  system  for  that  security 

•  Under  the  provisions  of  the  Uniform 
Commercial  Code  as  enacted  in  most  states,  the 
Issuing  bank  may  defer  honor  of  a  payment  request 
until  the  close  of  business  on  the  third  banking  day 
following  receipt  of  the  document.  Stv.  eie .  Ill  Rev 
Slat.  (1968)  ch.  28.  par.  &-n2(l)(a). 


also  continue  to  remain  obligated  to 
reimburse  MBSCC  for  the  cost  of 
overnight  funds  financing,  separate  from 
the  penalty  fee. 

III.  MBSCC's  Rationale 

MBSCC  believes  that  its  proposal  is 
consistent  with  section  17A  of  the  Act 
because  it  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  mortgage-backed 
securities  and  the  safeguarding  of  funds 
and  securities  for  which  MBSCC  is 
responsible. 

IV.  Discussion 

Section  17A  of  the  Act  provides  that 
the  rules  of  a  clearing  agency  must  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.'  The 
Commission  believes  that  MBSCC's 
proposal  is  consistent  with  this 
objective. 

The  Commission  believes  that 
MBSCC's  proposal  will  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  by 
enhancing  MBSCC's  ability  to  fund  end- 
of-day  settlement  in  the  event  of 
participant  default.  Under  MBSCC's 
current  rules  and  procedures,  MBSCC 
calculates  the  SBOMD  for  each 
participant,  collects  SBOMD  debits  by 
12.p.m.  on  the  settlement  date  via 
Fedwire  transfer  and  makes 
corresponding  payments  to  participants 
with  SBOMD  credits  on  the  same  day  by 
3  p.m.  via  Fedwire  transfer.* 

Although  this  procedure  has  worked 
reasonably  well,  the  Commission 
believes  that  the  three  hour  window  for 
funds  turnaround  may  not  provide 
MBSCC  with  sufficient  time  to  marshall 
and  liquidate  the  collateral  posted  by  a 
defaulting  participant  and  pay 
participants  with  SBOMD  credits  in  a 
timely  manner.  In  addition,  market 
conditions  may  make  it  difficult  for 
MBSCC  to  liquidate  collateral  in  a 
timely  manner  without  accepting  an 
unfavorable  price  for  the  collateral. 

The  Commission  believes  that 
MBSCC's  proposal  will  alleviate  these 
concerns  to  some  degree.  First,  by 
requiring  that  letter  of  credit  banks 
make  funds  immediately  available, 
notwithstanding  any  applicable 
provisions  of  commercial  law,  MBSCC 
has  the  certainty  of  knowing  that  the 
collateral  posted  by  a  defaulting 
participant  will  be  available  on  short 
notice  to  satisfy  the  default.  Second,  by 
requiring  participants  to  pay  SBOMD 
debits  on  the  day  before  settlement 

date,  MBSCC  will  have  earlier  notice  of 


participant  default.  This  wi',1  provide 
MBSCC  with  additional  time  to  liquidate 
a  defaulting  participant's  collateral  in  a 
prudent  manner  or  secure  alternative 
financing,  if  necessary.  Third,  in  the 
unlikely  event  that  MBSCC  can  not 
satisfy  the  default  in  time,  and  must 
reduce  payments  to  participants  with 
SBOMD  credits,  MBSCC  will  provide 
such  participants  with  earlier  notice  of 
such  reductions,  thus  providing  them 
more  time  to  obtain  additional 
financing.  Accordingly,  the  Commission 
believes  that  MBSCC's  proposal  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  transactions 
in  mortgage-backed  securities.'' 

The  Commission  also  believes  that 
MBSCC's  proposal  to  charge  penalty 
fees  for  late  SBOMD  payments  is 
consistent  with  the  Act  and,  in 
particular,  with  section  17A(b)(3)(G).« 
The  Commission  believes  that  the 
proposed  penalties  are  well  suited  to 
encourage  such  timely  pavments.  Late 
payment  of  SBOMD  deb.  s  by 
participants  increases  the  risk  of  loss  to 
MBSCC  and  its  participants  because  of 
the  increased  risk  of  default  or 
insolvency  by  the  delinquent  participant 
until  the  debit  balance  is  paid.  The 
Commission  believes  it  important  that 
participants  make  timely  payment  of 
SBOMD  debits  for  this  reason  and  that 
the  proposal  will  encourage  such  a 
result. 

In  the  event  that  a  participant  is 
assessed  a  penalty  for  late  payment  of  a 
SBOMD  debit,  MBSCC's  rules, 
consistent  with  section  17A(b](3)(H),- 


»  15  use.  78q-l(b)(3)(F)  (1990). 

•  See  MBSCC  Procedures,  section  VII. 


'  To  assist  the  Commission  in  monitoring  the 
effect  of  the  proposal.  MBSCC  has  represented  that 
il  will  report,  on  a  quarterly  basis,  the  following 
Information:  (1)  The  agjjregale  SBOMD  debit  owed 
by  MBSCC's  particip,3nt8  on  any  settlement  date 
within  a  particular  month.  (2)  the  percentage  of  such 
SBOMD  debits  paid  on  the  day  before  the 
settlement  date.  (31  the  percentage  of  such 
settlement  debits  that  are  not  paid  on  the  d.iy 
before  the  settlement  date;  and  (4)  the  identify  of 
each  participant  that  failed  to  pay  its  SBOMD  debit 
in  a  timely  manner,  the  dollar  amount  of  each  such 
participant  8  SBOMD  debit,  and  the  reason  for  such 
late  payment  See  letter  from  |efl  l-ewis.  Associate 
Counsel.  MBSCC,  to  Jonathan  Kallman.  Assistant 
Director  Division  of  Market  Regulation, 
Commission,  dated  January  17.  1991. 

•  Section  17Alb)(31(Gl  of  the  Act  directs  a 
clearing  agency's  rules  to  provide  that  its 
participants  be  appropriately  disciplined  for 
violation  of  any  provision  of  the  clearing  agency's 
rules  by  expulsion,  suspension,  limitation  of 
activities,  functions  and  operations,  fine,  censure,  or 
any  other  fitting  sanction. 

•  Section  17(b)(3)(H)  of  the  Act  directs  that  the 
rules  of  a  clearing  agency  provide  a  fair  procedure 
with  respect  to  the  disciplining  of  participants,  the 
denial  of  participation  to  any  person  seeking 
participation  therein,  and  the  prohibition  or 
limitation  by  the  clearing  agency  of  any  person  with 
respect  to  access  to  services  offered  by  the  clearing 
agency. 


Federal  Re^pster  /  Vol.  56.  No.  18  /  Monday.  )anuary  2a  1991  /  Notices 


3131 


pixjvide  participants  with  an  opportunity 
to  appeal  the  assessment  of  the 
proposed  penalty,  and  to  explain  any 
mitigating  circumstances  The  penalty 
will  not  become  effective  until  the 
period  for  appeal  has  lapsed  and  will  be 
stayed  during  the  pendency  of  the 
appeal.  Appeals  will  be  considered  by  a 
panel  composed  of  three  members  of 
MBSCC's  Board  of  Directors.  Decisions 
of  the  panel  are  reviewable  by  the  Board 
of  Directors.'"  The  Commission  believes 
that  MBSCC's  appeal  process  will 
provide  participants  with  a  fair 
opportunity  to  be  heard. 

V.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  wtth  section  17A. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-MBSCC-90- 
02)  be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  ReRuialion,  pursuant  lo  delegated 
authority. 
lonathan  G.  Katz, 
Sfrrptary. 

Margaret  H.  McFarland. 
Dcpu  I  y  Secretary. 
[FR  Doc  91-1327  Filed  1-25-81;  8:45  am| 

BIUJNG  COOC  M10-01-MM 


(Release  No.  34-2e803;  File  No.  SR-MSTC- 
9(M)9I 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Riing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Relating  to  a 
Revision  of  Its  Service  Fees 

January  la  1991. 

Pursuant  lo  section  19(h)  of  the 
Securities  Exchange  Act  of  1934.'  notice 
hereby  is  given  that  on  December  27. 
1990.  the  Midwest  Securities  Trust 
Company  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (SR-MSTC-90-09)  as  described 
in  Items  1, 11.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization  ("SRO")  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SRC's  Statement  of  the  Terms  of 
Substance  of  the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  MSTC's 
revised  fee  schedule. 


II.  SRO'b  Statement  of  the  Purpose  of, 
and  Statutory  Basis  for.  the  Proposed 
Rule  Change 

In  its  filing  with  the  Commission,  the 
SRO  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
SRO  has  prepared  summaries,  set  forth 
in  sectioi'.s  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  SRO's  Statement  of  the  Purpose  of 
and  Statutory  Basis  for  the  Proposed 
Rule  Change 

1  he  purpose  of  the  proposed  rule 
change  is  to  make  selective  revisions  to 
MSTC's  serv-.ce  fee  schedule.  The 
revisions  are  based  on  MSTC 
managements  review  of  operating 
volumes  for  1990,  projected  volumes  for 
1991,  and  relitied  costs.  The  revisions 
are  also  designed  to  align  more 
accurately  MSTC's  associated  revenues 
and  expenses.  The  majority  of  the  line 
item  fees  remain  unchanged  for  1991. 
The  proposed  changes  reflect  decreases 
in  fees  realized  due  to  economies  of 
scale,  multiple  event  processing,  and 
increased  levels  of  automation. 
Increases  in  fees  result  from  activities 
related  to  the  physical  handling  of 
securities  or  single  event  processing 
within  given  assets. 

Included  in  the  proposed  rule  change 
is  a  summary  highlight  of  those  line 
items  that  have  been  adjusted.  Items  not 
appearing  on  the  summary  remain 
unchanged.  Also  included  is  a  complete 
schedule  of  charges.  The  revisions  of  the 
MSTC  service  fee  schedule  are 
consistent  with  section  17A(b)(3)(D)  of 
the  Act  *  in  that  they  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among 
participants. 

B.  SRO's  Statement  on  Burden  on 
Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  SRO's  Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 


III.  Date  of  Effectiveness  of  the 
Propoeed  Rote  Change  and  Timing  for 
Cemmisstofl  Action 

The  foTpgoing  change  is  to  take  effect 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act  ^  and  subparagraph  (e)(2)  of  Rule 
19b-4  under  the  Act  *  in  that  it 
establishes  or  changes  a  due.  fee.  or 
other  charge  imposed  by  the  MSTC  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  that  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Com.mission's  Public  Reference  Section, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  Number 
SR-MSTC-90-09  and  should  be 
submitted  by  February  19, 1991. 

For  the  Commission  by  the  Division  of 
Market  Rejtulatton,  pursuant  to  delegated 
authority.' 
Margaret  H.  McFarland. 

Dt^pu  ty  Secretary. 

Midwest  Securities  Trust  Company 
1991  Price  Revisions 


Service 


1990  Fae 


Account  Matntenanc* 
First  2  Accounts.  Total  Fee  All     S47S00/Acct 
Services 


' "  See  MBSCC  Rulet.  ArUde  lU.  Rules  3  and  7. 
'  15  U  S.C  r8»(b). 


•  15  VS.C  r8q-l(bM3)(D). 


» 15  use  7»B(b)(3»(AKii>. 

*  17  Cf"R  240.19t>-4. 

» 17  CFR  200.30-3(aH12>. 
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MinWEST  SECURfTIES  TRUST  COMPANY 

1991  Price  Revisions— Continued 


Sflrvtce 


1990  Fe« 


All  \ccounl5  Over  2  Total  Fee 

$200  00// 

AH  Services. 

Safekeeping  FeM 

Per    100C    Share*  or  KO.OOO 

Pace  Value  (charge/$40,000 

Face  Value   =   charge/ 1000 

- 

Shares) 

0-01     fTxHion     shs.(S6000 

$0  08000 

mtn  )• 

1-15  rrwlhon  shs. 

$0  07300 

15-50  miliioo  shs 

$0  05200 

BO  200  million  shs    

$0  01300 

JOO  300  rmlliofi  sha. 

$0  00652 

300  >  million  sh&    

$0  00060 

*  Specialist.   Market   Maker  A 

Trading    Accounts    are    r»t 

sutjecl  to  in*  nwiimum. 

Thin  Issue  Surcharga 

Eguitv  (5  PHfiK,ipdnts  or  Less) 

$0  22. 

Corporate  l*ii  (2  Participants 

$0  42. 

or  Less) 

Registered  Municipal  Bonds  (2 

$0  42. 

Participants  or  Lass) 

Regular  DepoeHs 

11  30  a.m.-400  pm.  (Next  Day  i  $1  50 

Credrt). 
7  30  a,m..-il00  a-m.   (Sanie 

Oay  Credit). 
1100  a.m.-iv30  a.m.  (Same 

Day  Credit). 


$2  00. 
$15.00. 


All  Deposits $5.00. 

Bearer  Redams $300. 


Legal  Depoaits 

FuH  Service  Per  Month: 

1-1000  Items  

(plus  deposit  lees)... 

1001-2000  Items 

(plus  deposit  fees)... 
Over  2000  items* .... 
(plus  deposit  lees)... 


'  All  2000  Items  charged  at  this 
rate. 

'  Wll 


Hard  Copy  Input 

Tape  Input  FTS,  or  On  Lif>e  . 

Withdrawals 

Registered  Street  Requests  . 

Bearer  Street  Requests 

Bearer  Value  Over  50.000 


Olvtdendsk  IntarMt 

Cash  Dividends ~ — ~".. 

Stock  Dividends — . 

Corooraie  Bond  Interest  CredM 
Registered  Mum  Bond  Interest 

DediL 
Bearer     Mum     Bond     Interest 

Credit 
Drvideod  Reinvestment 


$5.00  + 

SI  50. 

S3.00-)- 

$150. 

$3.00+ 

$1.50. 


$4.00  per  Item. 
$1  50  per  Item. 

$1000 
$1000 
$0.06/1000. 


$140. 
$11  00. 
$160 
$160. 

$3  50 

$20  00. 


Raorgantzatlona 

Full        Call— Registered        4  ^  $25  OO 

Bearer " 
Partial      Call— Registered      &  |  $28  00 

Bearer ' 
Maturities— Registered  4  i  $20  00 

Bearer ' 
NorvMandatory       Reorganaa-    $28.00 

tions. 
Marxtatory  Reorganaabons $28.00. 


Midwest  Securities  Trust  Company 
1991  Price  Revisions— Continued 


Setwtce 


Unit  Swmgovers. 


"  Bearer  (only)  value  charge 

Hard  Copy  Reports 

Activity  Compressed  Net  Posi- 
tion, Purchase  4  Sales 
ports,  (terminal  users). 

Full  Net  Position  (daily) 

Full  Net  Position  (weekly) 


Re- 


Fonn  Preparation  Input 

Form  Preparation  by  MCC/ 
MSTC  (Input  by  telephone 
request). 

ln<|uinM 

NIDS  Only  Terminal - 


First  2  Accounts:  Total  Fee  All 

All  Accounts  Over  2:  Total  Fee 

All  Sen/ices 
Por    1000   Stvares  or  $40,000 
Face  Value  (chafge/$40.000 
Face  Value  =   charge/ 1000 
Shares) 
0-01   million  shs.  ($50.00 
mm ) ' 

1-15  million  shs 

15-80  million  shs 

80-200  million  shs 

200-300  million  shs. .._ 

300  +  million  shs. 


1990  Fee 


'  Specialist.    Market    Maker   A 

Tradtr>g    Accounts    are    not 

subiecl  to  the  minimum. 
Equity  (8  Participants  or  Less) ... 
Corporate  Debt  (8  Participants 

or  Less) 
Registered  Municipal  Bonds  (2 

Partxapants  or  Less) 
11  30  am  -4  00  pm.  (Next  Day 

Credit) 
730    am -11  00    am     (Same 

Day  Oedit) 
1100  am -11  30  a.m.  (Same 

Day  Credit) 

All  Deposits „_.._™ — ...... 

Be&rer  Reclaims „ 

Full  Service  Per  Month: 

1-500  items- Next  Day 


1-500  Items— Same  Day.. 


Over      500  items — Next 

Day  •. 

Over     500  iterTis — Same 

Day*. 


$06.00. 

$00  06/1000 

$0028/p8ge. 


$0.025/page. 
$3.00/week. 


•  All  Items  charged  at  this  rate. 

Hard  Copy  input 

Tape  Input.  FTS,  or  On  bne 

Registered  Street  Requests 

Bearer  Street  Bequests 

Bearer  Value  Over  50.000 

Cash  Dividends ....__..._..... 

Stock  Oividencs 

Corporate  Bond  interest  Credit 
Registered  Mum  Bond  interest 

Credit 
Bearer     Muni     Bond     Interest 

Credit 
Ortdend  Reinvestment. 


$7.00. 


$25.00. 


1991  Fee 


$496  OO/Acd. 
No  Change. 


No  Change. 

$0  06900 
$0  05000. 
$0.01300 
No  Change. 
No  Change. 


$0  22. 
$0.22. 

$0.72. 

$1  75. 

$2.75. 

$25.00. 

$4.00. 
$20.00. 


$6  50  (no 

deposit 
$7  00  (no 

deposit 
$4  50  (no 

deposit 
$6  00  (no 

deposit 


add'l 
lees) 
add'l 
lees) 
add'l 
fees), 
add'l 
lees) 


No  Oiange. 

$2  00  per  Item 

$12.00. 

$1200. 

$0  06/1000. 

No  Change. 

$1600. 

$1  40. 

$2.10. 

$4  00. 

$25.00. 


Midwest  Securities  Trust  Company 
1991  Price  Revisions— Continued 


Service 


Full  Call— Registered  4 
Bearer  *. 

Partial  Call— Registered  4 
Bearer  • 

Matunties— Registered  4 

Bearer  * 

Non  Mandatory  Reorganiza- 
tions 

Mandatory  Reorganizations 

Unit  Swngovors 


Mum 


1990  Fee 


$28.00. 

No  Change. 

$28  00. 

$35.00. 

No  Change 
$11  00 

$00.05/1000, 


*  Bearer    4    Registered 
Bond  value  charge 

Activity.  Compressed  Net  Posi- 
tion, Purchase  4  Sales  Re- 
ports  ! 

(all  users)  "plus  excess  pages    $0.028/page. 
over  500 


$1000/month 
each. 


*  Excluding  Specialists.  Trading 

Accounts.       and       Market 

Makers. 

Full  Net  Position  (daily) 

Full  Net  Position  (weekly) 

Form    Preparatwn    by    MCC/ 

MSTC   (Input   by   telephone 

request). 
Participant    Hard    Copy    input 

(Only  if  available  via  terminal, 

except  transfers). 
Cancellation  of  Pending  Activity 
Inquiry  of  Position.  Settlement 

Figure,  and  Security  Eligibility. 
NIDS  Only  Terminal 


Included  above 
Included  above. 
No  Change. 


$2.00. 


$4.00 
$0.03. 

$75.00. 


[FR  Doc.  91-1926  Filed  1-25-91;  8:45  ami 

MLUMG  CODE  W10-01-M 


[Rel«SM  No.  34-28805;  Rl«  No.  SR-MSE- 
91-11 

Setf-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Midwest  Stoctc  Exchange,  Inc.  Relating 
to  Initial  Listing  Requirements 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  January  9, 1991.  the 
Midwest  Stock  Exchange,  Inc.  ("MSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  amend  its 
requirements  for  the  initial  listing  of 
common  or  preferred  stock  by  raising 
the  Exchange's  current  standards 
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regarding  outstanding  public  shares,  net 
tangible  assets,  and  net  earnings. 
Specifically,  the  MSE  proposes  to  amend 
Rule  7A,  C,  and  G  of  Article  XXVIII  of 
the  Exchange's  Rules  of  the  Board  of 
Governors,  by  requiri.rig,  as  a 
preconditioning  to  listing,  that  a 
company  have:  1,000,(XX)  outstanding 
public  shares  of  stock  (currently  250,000 
shares);  $2,500,000  in  net  tangible  assets 
(currently  $2,000,000):  and  $250,000  in 
net  earnings  (currently  $100,000).' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  MSE  believes  that,  by  increasing 
certain  key  listing  requirements,  the 
integrity  of  its  marketplace  will  be 
enhanced,  and  the  public  interest  will  be 
better  protected.  The  MSE  also  believes 
that,  in  instituting  these  changes,  the 
Exchange  addresses  the  Commission's 
concerns  regarding  the  possible  effects 
of  Rule  15c2-6,  the  "Penny  Stock"  rule,* 
on  smaller  businesses  seeking  capital. 

In  particular,  in  Release  No.  27160  in 
which  the  Commission  adopted  rule 
15c2-6.  the  Commission  noted  that  many 
small  businesses  may  seek  hsting  on  an 
exchange  to  avoid  the  restrictions  of 
Rule  15c2-6.»  Generally.  Rule  15c2-6 


'  The  exacl  text  of  the  proposed  listing 
requirements  was  attached  to  the  nile  f  ling  as 
F.iihibit  A  and  is  available  at  ttie  MSE  and  t.'^e 
CommlsBion  al  the  address  noted  in  Hem  IV  below* 

=  Rule  15c2-fl.  which  l)ecame  effective  under  the 
Act  on  lanuary- 1. 1990.  imposes  vanous  sales 
practice  requirements  on  b.'t)kerKlealer6  who 
recommend  purchases  of  certain  low-priced 
securities  to  persons  who  are  not  established 
cuslotners.  See  Secunlies  Exchange  Act  Release  No 
27160  (August  22. 1989),  54  FR  35468. 

'The  Commission  notes  that  Rule  15ci-6  enempts 
from  its  requirements  secunlies  thai  are  registered 
on  a  national  securities  exchange  that  makes 
transaction  reports  available  pursuant  to  Rule 
tlAaJ-1  under  the  Act  or  approved  for  quotation  in 
the  National  Association  of  Secunlies  Dealers 
Automated  Qu  jiation  ("NASD.AQ")  system.  17  CFR 
240.15c2-6(c)  (1990). 


regulates  and  restricts  the  trading 
practices  of  broker-dealers  in  the 
recommendation,  to  persons  who  are 
not  established  customers,  of  low-priced 
securities  that  are  not  registered  on  an 
exchange,  nor  authorized  for  quotation 
on  NASD.'\Q.  As  such,  and  since  broker- 
dealer  abuses  may  extend  to  exchange- 
traded  low-priced  securities,  the 
Commission  stated  its  expectation  that 
self-regulatory  organizations  would 
develop  regulatory  initiatives  designed 
to  address  fraud  and  manipulation  in 
low-priced  securities. 

Although  the  MSE  does  not  propose  to 
place  any  minimum  restrictions  on  the 
price  at  which  a  company's  stock  may 
trade,  by  implementing  these  higher 
listing  standards  the  Exchange  believes 
that  only  quality,  financially  sound 
companies  will  qualify  for  listing 
privileges  on  the  MSE. 

The  statutorj'  basis  for  the  proposed 
rule  change  is  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade. 

B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicted  nor 
received  comments. 

Ill,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Up  to  March  4, 1991.  or  within  such 
longer  period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if  it 
finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding,  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NVV.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  File  No.  SR- 
MSE-91-1  and  should  be  submitted  by 
February  19, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Da!ed  January  1&  1991. 
Margaret  H.  McFarUnd, 
Deputy  Secretary: 
(FR  Doc.  91-1923  Filed  1-25-91:  &45  am) 

BILUMG  CODE  Utft-Ol-M 


[Release  No.  34-28804;  F»e  No.  SR-MSE- 
91-5] 

Sell-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by  the  Midwest 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  the  Exchange's 
Listing  Fees 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  January  10, 1991,  the 
Midwest  Stock  Exchange,  Inc.  ("MSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission  ")  the  proposed  rule 
change  as  described  in  Items  1,  U  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE  proposes  to  amend  its 
"listing  fees,"  which  are  set  forth  in  Item 
1  of  the  Exchange's  Fees  and 
Assessments  schedule  and  in 
paragraphs  .01  and  J32  of  Rule  1,  Article 
XXVIII.  of  the  Exchange's  Rules  of  the 
Board  of  Governors.  Generally,  the 
Exchange  proposes  to  restrujture  and 
update  the  fees  associated  with  listing 
securities  on  the  MSE.  The  proposed 
changes  Include  increases,  reductions, 
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additions,  and.  where  Becess^ry. 
ctarifM^^ilKm  of  existing  charges. 

Tbe  most  sigaiTiGanl  changes  rnvoh«e 
raising  the  wigiiMi  KstirYg  Ice  to  SmOOO 
per  issMe  of  cammon  slock  (curmtiFy 
$54)00  per  issue)  as  wett  as  the  fees 
associated  wrtb  listing  additianal  shares 
of  stock;  reditciiift  tke  eriginak  listing  fee 
for  preferrwl  stock  and  purchase  rights 
plans  to  $2,500  per  issue  |airTe*»t>y 
$.>jOOO  per  issue);  adding  a  fee  for 
"name"  and  "stafe  of  incorporation" 
changes;  and  cbrifying  the  Fees  and 
Assessments  schedwrt?  »o  exp>H:»»?y 
rvflect  all  appliraWe  i.-harses  assotiafed 
with  Hating.  The  Kxrhange  also  will 
a<nend  the  h>terpret.i!inr>s  and  Policies 
(paragraphs  .01  and  .02)  iirder  Rule  1  of 
Article  XXVm  of  the  Exthanges  Rules 
to  refltec*  the  amended  listing  fee 
s'.nicture.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpos?  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  w  ih  the  Commission,  the 
st'lf-regulafory  or^antzat  on  included 
stafeinento  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  chai>ge 
and  discussed  any  comments  it  received 
on  the  proposed  niie  change.  The  text  ei 
these  st»ieKien(«  may  be  examtned  at 
the  places  spectr)ed  in  Hem  IV  bek>w. 
The  self-regiilatory  organizatKm  has 
prepared  swnmahes.  set  forth  m 
8>^'ctions  A,  B,  and  C  below,  of  the  moet 
s'gnincant  aspects  of  such  si«»'em«nts. 

A.  Seif-Regfiktlory  Orgpmzotwa's 
S!atemeiU  of  the  Purpose  of.  and 

Stalutory  Bc^is  for.  the  Proposed  Riie 
Chojtge 

The  MSFs  purpose  for  amending  its 
listing  fees  ia  to  make  thsm  consisfpnt 
vwilh  the  fees  charged  by  other 
exchanges,  and  to  adequately  reflect  tbe 
coala  of  providing  listing  services.  While 
the  overall  effect  of  t)>e  proposed 
chang)i3  is  to  increase  listing  fees,  the 
Exchan>}e  hehcve.'*  WK-h  increases  are 
nece88rfr>  to  defray  the  lising  costs 
assoct.i*»^^i  with  maintaining  hsling 
StTvices  and  relsied  overhead  expenses. 

The  proposed  rule  change  is 
consistent  wtth  s^tMin  fHbH"*)  of  t)>e  Act 
m  that  it  provides  for  the  equtlaWe 
allocation  of  dues,  fees,  and  other 
charges  among  Exchange  memben  and 
issuers  and  other  persons  using  the 
Fx change's  facitiries. 


'  The  «■»»<:»  te»»  o<  *«  pfj^tne^  Hnhrg  fee*  was 
^■,'Mite4  to  #M  rate  fHtBfl  m  EatiiaM  A  ami  i* 
uvditaUe  ««U>e  MS£l«iii  Iti^CuaifniMtoniil  ttv 


B.  Self-Re^uiotoiy  Or^onuolion's 
StatcmeiU  on  Burden  on  Cof>tpetitHMi 

The  Exchange  does  not  believe  that 
the  proposed  rule  ch.inge  will  impose 
dny  burden  on  competition  that  is  not 
rocessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self  Re^^uhtory  Oiyomzation's 
Statement  on  Comnients  on  the 
Propotted  Rufe  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
r»-ceived. 

III.  Date  of  Effectiveness  of  the 
Prop«8«d  Rule  Change  and  Timing  fet 
Commission  Action 

The  foregoing  ruie  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore 
hiis  becoine  effective  pursuant  to  section 
19(b)t3UAJ  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  Hlmg  of  such 
rule  change,  the  Commrssion  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commtssvon  (hat  such 
81  tion  w  necessary  or  appropnate  in  the 
public  interest,  for  the  protectvon  of 
investors,  or  otherwise  in  (»rthei-anee  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  fiersons  »Te  ininted  to 
sjbmit  written  data,  views  and 
arguments  coneermng  the  foregoing. 
Persons  making  written  sabmtssions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549  Copies  of  the 
submission,  all  subeeqweBf  amendmenrs. 
aB  sfafemenfs  wtfh  respect  to  the 
p-oposed  rule  change  that  are  filed  with 
the  Commission  and  art  written 
commnnications  relating  to  the  proposed 
rule  change  between  the  Commissron 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Pubhc  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  Hispection  and  copying  at 
the  principal  office  of  the  MSE.  AH 
subnnssions  thouid  refer  to  Rle  No.  SR- 
MSF.-91-5  and  should  be  srtbwnrted  by 
February  \9.  tSOT 

For  the  Commission,  by  (he  Division  of 
Ntarket  Reg'iFatJon.  pursuant  foderegafed 
aulhorify. 


Dated:  |aauary  U.  1901. 
Man^arel  H.  McFaHMMt, 
IMputy  Seiiretory. 

im  Doc  9y-^KA  RW  V25-9»;  8:45  am^ 
eiLU<«e  COK  Ml*  n-M 


I  Release  No.  34-2M92:  Rl*  No.  SR-MVSE- 

91-02) 

Self-Regufatory  Organizations;  Filing 
and  Imnwdfate  Effectiveness  of 
Proposed  Rule  Cttsnge  by  the  New 
York  Stock  Excttangc,  Inc.  Relating  to 
a  Rate  Decrease  of  the  Odd-Lot 
Specialist  Fee 

Pursuant  to  section  19(b)(.l)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  788lbHl).  notice  is  hereby 
given  that  on  January  14, 1991.  the  New 
York  Stock  Exchange,  Inc.  I'NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
( 'Commission'T  the  proposed  rule 
change  as  described  in  Items  I,  lU  and  lU 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  published  this  notice  to 
solicit  comments  on  the  proposed  r>»k? 
change  from  interested  persons. 

1.  Self-ReguFatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE,  pursuant  to  Rule  19b-4  of 
the  Act.  submitted  »  proposed  r»)e 
change  to  institute  a  rate  decrease 
affecting  the  od«Wo»  fee  poyaMe  by 
speciahsts.  The  fee  wfll  be  $0.02  per 
share  rather  than  the  current  $0.0(136  per 
sha''e. 

il.  Self-Regiulatory  Organization's 
Statomeni  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rufe 
Change 

In  its  filing  with  the  Commission,  the 
self- regulatory  organization  indnded 
statements  concerning  the  purpose  of, 
and  basis  for.  llie  proposed  rule  change 
and  discuiified  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  fA).  {B\  and  (C)  betow.  of  tbe 
most  significant  aspects  of  such 
statements. 

A.  Self-ReguJatory  Orj^auizotion's 
Statement  oflhePurptse  of.  und 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1 )  Purpose.  The  purpose  of  the 
change  is  to  decrease  fees  in  ordei  to 
provide  8  more  eqnifable  cKstribufion  of 
overall  chaises  among  NYSE 
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constituents  and  to  respond  to  general 
market  conditions. 

(2)  Statutory  Basis.  The  basis  under 
the  Act  for  the  proposed  rule  change  is 
the  requirement  under  section  6(b)(4) 
that  an  Exchange  have  rules  that 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members,  issuers  and  other 
persons  using  its  services 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  en  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
inter  -t,  for  the  protection  of  investors, 
or  omcrwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  conceminp  the  foregoing. 
Persons  making  written  sulimissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 


Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-02  and  should  be  submitted  by 
February  18, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated;  January  18,  1991. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  91-1862  Filed  1-25-91;  845  am] 

BtUJNG  CODE  mO-OI-M 


DEPARTMENT  OF  STATE 
(Pubttc  Notice  1325] 

Overseas  Security  Advisory  Council; 
Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Wednesday,  February  6, 1991  at  8:30 
a.m.  at  The  Pointe  in  Phoenix,  Arizona. 
Pursuant  to  section  10  (d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
552B  (c)(4),  it  has  been  determined  the 
meeting  will  be  closed  to  the  public. 
Matters  relative  to  privileged 
commercial  information  will  be 
discussed.  The  agenda  calls  for  the 
discussion  of  private  sector  physical 
security  policies,  bomb  threat  statistics, 
and  security  programs  at  sensitive  U.S. 
Government  and  private  sector 
locations  overseas. 

For  more  information  contact  Marsha 
Thurman,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington,  DC  20522-1003,  phone;  703/ 
204-6185. 

Dated:  jiinua.'y  14, 1991. 
Ckrk  Dittmer. 

Director  of  tbe  Diplomatic  Security  Service. 
(FR  Doc.  91-1743  Filed  1-25-91  e;45  am) 

BILUNG  CODE  4710-24-N 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
(CGD7-9t-051 

Public  Hearing  concerning  the  Sidney 
Lanier  Bridge  across  the  Brunswick 
River,  at  Brunswick,  GA 

agency:  Coast  Guard,  DOT. 
ACnON:  Notice  of  public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commandant.  United  States  Coast 
Guard,  has  authorized  a  public  hearing 


to  be  held  by  the  Commander,  Seventh 
Coast  Guard  District,  in  the  City  of 
Brunswick.  Glynn  County,  Georgia.  The 
purpose  of  the  hearing  is  to  give  the 
bridge  owner,  waterway  users,  and 
other  interested  parties  the  opportunity 
to  present  data,  views  and  comments 
orally  or  in  writing  concerning  what 
alterations  are  needed  to  the  Sidney 
Lanier  Bridge  to  provide  the  vertical  and 
horizontal  clearances  necessary  to 
provide  reasonably  free  and 
unobstructed  passage  for  waterbome 
traffic  on  the  Brunswick  River. 

DATES:  The  hearing  will  be  held  on 
Thursday,  March  7, 1991,  commencing  at 
7  p.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Glynn  Academy  High  School.  1001 
Mansfield  Street,  Brunswick,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  John  Winslow  or  Mr.  Gary  Pruitt, 
Seventh  Coast  Guard  Distnct.  Brickell 
Plaza  Federal  Building,  909  Southeast  1st 
Avenue,  Miami,  Flonda  33131-3050, 
(305)  536-4103. 

SUPPLEMENTARY  INFORMATION:  Under 
Title  III  of  the  Coast  Guard  Omnibus 
Act  of  1990  (Pub.  L  101-595, 16 
November  1990).  Congress  deemed  the 
Sidney  Lanier  Bridge  an  unreasonable 
obstruction  to  navigation,  and  declared 
that  the  Federal  Government's  share  of 
the  cost  of  altering  the  Sidney  l^nier 
Bridge  shall  not  exceed  50  percent  of 
such  costs. 

The  hearing  will  be  informal. 
Representatives  from  the  Coast  Guard 
will  preside  at  the  hearing,  make  a  brief 
opening  statement  and  announce  the 
procedures  to  be  followed  at  the 
hearing.  Speakers  are  encouraged  to 
provide  written  copies  of  their  oral 
comments  to  the  hearing  officer  at  the 
time  of  the  hearing.  Those  wishing  to 
make  written  comments  only  may 
submit  those  comments  at  the  hearing, 
or  mail  them  to  the  Commander  (oan). 
Seventh  Coast  Guard  District,  Brickell 
Plaza  Federal  Building,  909  SE  1st 
Avenue,  Miami,  Florida  33131-3050. 
Written  comments  will  be  received 
through  April  7, 1991.  Each  comment 
about  the  navigational  clearances 
proposed  for  the  Sidney  Lanier  Bridge  to 
meet  the  needs  of  waterway  traffic  on 
the  Brunswick  River  should  include  the 
name  and  address  of  the  person  or 
organization  submitting  the  comment 
and  slate  the  reasons  for  the  suggested 
alterations.  A  transcript  of  the  hearing, 
as  well  as  written  comments  received 
outside  of  the  hearing,  will  be  available 
for  public  review  at  the  office  of  the 
Seventh  Coast  Guard  District 
approximately  30  days  after  the  hearing 
date. 
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TranscTipla  of  the  bearing  wtU  be 
made  available  for  puichase  upon 
r«qtKSt  to  tbe  court  reportirg  service  at 
the  cooduaion  of  (be  bearing.  AU 
commenta.  whether  received  in  writing 
or  presented  oralty  at  the  public  hearing, 
will  be  fuiiy  constdered  before  Anal 
Agency  action  is  taken.  (33  U3.C.  513;  33 
CFR  116-201 

Dsred:  January  16,  19n. 
Robert  E.  Kraaiefc. 

RiHir  AdmimL  U.S.  Coos:  Cuord  Cuiiuiiundtr. 
Seventh  Coasi  Cijurd District 
[Vn.  Doc.  91-l*)h  Filed  1-2.S-91;  &45  umj 

■tUJN6C0OC  «tlO-l4-H 


F«d«ral  Avi*(ton  AdmMctralton 

Radto  Tactmical  C<Mnmis«k>r»  for 
AuiMiHifi  (RTCAk  MMting  on 
MininiMii  Oporattonat  P«rf « 
Stantfvds  for  AirtonwH 

I  (AOS)  (Special  Commtttse 


Pursuant  lo  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  |Pub. 
L  92-463,  5  U.&C.  appendix  I),  notice  is 
hereby  given  for  the  first  meeting  of 
Special  Committee  170  to  be  he'd 
February  13-li,  1991,  at  tbe  Ramada  Inn, 
lennifer  Road,  Annapolis,  K-UryJand, 
21401. commewing  at  9:30 a.m. 

The  tigenda  for  th«  ir>eeting  is  as 
follows: 

(1)  Chairman's  introductory  remarks; 

(2)  Review  of  comsiillee  Terms  of 
Reference.  RTCA  Paper  No.  40B-90/ 
SC170-1  tenckncd); 

(3)  Review  of  ICAOAutomatrr 
Dependent  Sorveillance  par»el  activifier 

(4)  Review  of  ARLNC  Airlines 
Electronic  Engineering  Cnmmift*>e 
(AEEC)  activities; 

(5)  Define  scope  of  Minimum 
Operational  Performance  Standards 
(MOPSk 

(6)  Estabhsh  conimirtee  work  program 
and  schedule; 

(7)  Other  buainesr, 

(8)  Dale  and  place  of  next  meeting. 
Attendance  is  open  to  the  infer*^ted 

ptibKc  bol  Hmited  to  spacr  availabfe. 
With  the  approval  of  the  Chairman. 
membcTS  of  the  public  may  present  ornF 
s!aten>ents  af  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPhe-son  Square. 
1425  K  Street  NW.,  suite  5O0. 
Washington.  DC.  20005;  (3021 682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  com;nittee  at 
any  ti.-ne 


Issued  m  WjsiimKtcn.  OC  on  l^tnu^rv  14. 
list. 

Staven  ZoiAnan, 
Dtsignoled  Officer. 

I KR  Doc  <n-T8IM  Filed  l-2.V»l.  •:*&  am) 
•tUJNO  OOOC  4«10-«9-« 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Meeting  on 
Airtjome  MLS  Area  Navigation 
Equipment  (Special  Committee  171) 

Pursuant  lo  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  l).S.C  appendix  I),  noDce  is 
hereby  given  for  the  first  meoiing  of 
Special  Conunitlee  171  on  Airborne  ML5 
Area  Navigation  Equipment  to  be  held 
February  20-22. 1991.  in  the  RTCA 
Conference  Room,  One  Mcl'herson 
Square.  1425  K  Street  NW.,  Suite  500. 
Washington.  DC  200O5,  comniencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows; 

(1)  Introductory  remarks; 

(2)  Review  and  approve  Terms  of 
Reference,  RTCA  Paper  No.  336-90/ 
SCI  71-1; 

(3)  Briefing/Technicat  Pres«-nlalions; 

(4)  Committee  disci^s-sion  on  extent  of 
problem; 

(5)  Develop  initial  work  program  and 
a  plan  for  accomplishment; 

(6)  Assignment  of  tasks; 

(7)  Other  biwine.'^s; 

(8)  Date  and  place  of  next  meetii>g. 
Attendance  is  open  to  tbe  interested 

public  but  liiTiiied  to  space  available. 
With  the  approv.'il  of  the  Chairman, 
members  of  the  public  may  present  oral 
stalemenisal  the  meeting.  Persons 
wishing  lo  present  atalemenls  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  One  McPerson  Square.  1425 
K  Street  NW..  suite  500,  Washington,  DC 
20005;  (202)  682-0266.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  Junuary  16, 
VJ9^. 

Slevan  Zaitlman, 
Pes  igrated  Officer. 
|1  H  Doc.  in->8«&  Fik!d  l-25-9>;  &4S  am) 
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location.  Thvs  information  will  be 
reflected  in  the  FAA  Organization 
StalemenI  the  next  tin>e  it  is  reissued. 

Issned  in  Forth  Worth.  TX.  on  )i»ni»s»ry  1ft, 
1991. 

Clyde  M.  DeHart.  fr.. 
Adrrtrnistrutor.  Southwest  Region. 
jlR  Doo.  91-1886  Filed  1-25-S1;  8:45  aitit 
bicl:hg  cooc  4>ifr-is-M 


Federal  HigtMvay  Administration 

Environmental  impact  Statement  City 
of  Lafayette,  Lafayette  Parfsft,  LA 

AGCHCV:  Federal  Highway 
AHministration  (FHWA).  DOT. 

action:  Notice  of  intent. 


Fligiit  Standards  District  Office  al 
Dallas,  TX;  Relocation 

Notice  is  hereby  given  tb«»l  on 
December  15. 19^.>a  the  Fhght  Standards 
District  Office  moved  to  Empire  Central 
Building,  7701  North  Sfemmons 
Freeway,  suite  300,  Dallas.  Texas  75247. 
All  services  lo  the  gener-il  aviution 
public  formerly  proviiied  at  the  previous 
location  will  still  be  provided  at  the  new 


SUMUAJIV:  The  FFiWA  is  issuing  thia 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
pi-epared  for  a  proposed  highway  project 
in  Lafayette,  Louisiana. 

FOR  FURTHER  INFORMATIOK  COMTACT: 

Mr.  Robert  E.  Hollis.  District  Engineer, 
Federal  Highway  AdministratK)n,  P.O. 
Box  3929,  750  Florida  Street,  Balon 
Rouge,  Louisiana  70821  or  Public 
Hearing  and  Fnvironnf>enlal  Engineer, 
Louisiana  Department  of  Transportation 
and  Development,  P.O.  Box  94245.  Balon 
Rouge.  Louisiana  70804-974,5. 
SUWtC«<CNTARV  WFOmNATtON:  An 
enviionmenlal  impact  statement  |EIS) 
will  be  prepared  on  a  proposal  to 
inF»prove  U.S.  Routes  90  and  167 
(Rvangeline  Thniway)  in  Lafayette, 
Louisiana.  The  proposed  improverwenf, 
called  the  1-49  C'>nnecfor.  would  involve 
an  upgrade  of  the  existing  transportation 
corridor  between  the  Lafayette  Regional 
Airport  and  just  north  of  the  existing  \- 
10/1-49  inferchenge,  a  distance  o^  about 
5'/'2  1.11I0S. 

liTiprovements  to  the  corridor  are 
tcjnsidcred  warranted  to  improve 
mobility  for  local  triiific  ard  provide  a 
conrection  ?o  M9.  which  currently 
terminates  el  HO  within  the  urban  area 
Any  improvements  considered  would  be 
adequate  to  accommodate  existing  and 
projetted  IrafTic  demand.  Aliemalives 
under  consideration  include  (1)  taking 
no  a'  Hon;  (2)  upgrading  to  a  partially 
coni rolled  access  highway:  and  (3) 
Lonstrbcting  a  fully  controlled  access 
highway.  Incorporated  into  and  studied 
with  the  various  build  alterr\atives  will 
be  design  variations  of  grade  and 
alignment. 

Letters  describing  the  proposed  action 
nnd  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  prevMjusly 
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expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  Lafayette 
between  January.  1991  and  the 
conclusion  of  the  study.  In  addition,  a 
public  hearing  will  be  held,  with  public 
notice  given  of  the  time  and  place  of  the 
meetings  and  hearing.  Newsletters 
mailed  periodically  will  supplement 
these  meetings.  The  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  formal  public 
hearing.  No  formal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified  comments  and  suggestions  are 
invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  Mr.  Robert  Hollis.  District 
Engineer,  Federal  Highway 
Administration  or  the  Louisiana 
Department  of  Transportation  and 
Development  at  the  addresses  provided 
on  the  previous  page. 

(Catalog  of  Federal  Domes! ic  Assislnnce 
Program  .Number  20.205.  Highway  Research 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  123~2 
regaruing  intergovemmenlai  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  January  17, 1991. 
Robert  E.  ttollis. 
District  Engineer. 
(KR  Doc.  91-1891  Filed  1-25-91;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  90-23-IP-No.  2 1 

General  Motors  Corp.;  Denial  of 
Petition  for  Determination  of 
inconsequential  Noncompliance 

This  notice  denies  the  petition  by 
General  Motors  Corporation  (GM),  of 
Warren.  Michigan,  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq  )  for  an  apparent  noncompliance 
with  49  CFR  571.101,  Federal  Motor 
Vehicle  Safety  Standard  No.  101, 
"Controls  and  Displays."  The  basis  of 
the  petition  was  that  the  noncompliance 
was  inconsequential  as  it  relates  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  October  5, 1990,  and  an 
opportunity  afforded  for  comment  (55  FR 
40977). 

Paragraph  S5.3.3(b)(l)  of  Standard  No. 
101  specifies  that  the  means  used  lo 
make  controls,  gauges,  and  the 


identification  of  these  items  visible  to 
the  driver  shall  be  adjustable,  to  provide 
at  least  two  levels  of  brightness,  one  of 
which  is  barely  discernible  to  a  driver 
who  has  adapted  to  dark  ambient 
roadway  conditions.  GM  produced  127 
1990  Oldsmobile  Eighty-eight  Broughams 
equipped  with  digital  (electronic) 
instrument  clusters  which  failed  to 
provide  at  least  two  levels  of 
illumination. 

GM  supported  its  petition  for 
inconsequential  noncompliance  with  the 
following: 

1.  The  single  level  of  illumination 
provided  in  the  vehicles  is  sufficient  to 
allow  the  instruments  to  be  clearly 
discernible  in  bright  sunlight. 

2.  GM  has  reconfigured  a  vehicle  to 
exhibit  this  condition  and  has 
determined  that  the  intensity  level  is  not 
sufficient  to  distract  the  driver  whose 
eyes  have  adjusted  to  dark  ambient 
conditions.  These  findings  are  supported 
by  GM  field  data. 

3.  An  examination  of  GM  field 
complaints  and  warranty  information 
did  not  indicate  any  concerns  with  the 
light  intensity. 

4.  GM  is  planning  to  inform  the 
owners  of  the  affected  vehicles  about 
the  condition  and  authorize  modification 
of  the  illumination  control  free  of  charge 
for  any  customer  who  so  desires. 

One  comment  was  received  in 
response  to  the  notice.  Robert  F. 
Schlegel,  P.E.,  who  was  not  persuaded 
by  GM's  arguments,  recommended 
denying  the  petition. 

Paragraph  S5.3.3(b)  establishes  a 
minimum  level  of  performance:  at  least 
two  levels  of  illumination,  one  of  which 
is  barely  discernible  to  a  driver  who  has 
adapted  to  dark  ambient  roadway 
conditions.  In  practice,  most  if  not  all 
manufacturers  provide  a  control  that 
varies  the  light  level  infinitely  between 
a  low  level  and  a  high  one.  permitting 
the  driver  to  choose  the  quantum  of 
illumination  most  suited  for  his  or  her 
cortifcrt  and  imm.ediate  driving  needs. 
The  single  level  provided  by  GM  on  the 
nonconforming  Oldsmobiles  is  the 
maximum  level  of  brightness  for  which 
the  system  is  designed  on  conforming 
cars.  NHTSA  believes  that  this 
condition  could  create  visibility  or  glare 
problems  for  some  drivers  at  night. 

GM  sought  to  convince  the  agency 
otherwise,  its  principal'argument  being 
that  its  test  data  indicate  that  the 
intensity  level  will  not  distract  a  driver 
whose  eyes  have  adjusted  to  dark 
ambient  conditions.  NHTSA  found  GM's 
argument  to  be  an  unsupported 
assertion.  The  petitioner  did  not  state 
the  number  of  persons  used  in  its  field 
tests  or  whether  the  participants  made 
up  an  unbiased  sample  that  is 


statistically  representative  of  the  driving 
population  as  a  whole.  NHTSA  does  not 
believe  that  the  persons  employed  in  the 
field  tests  were  representative.  In  age. 
they  ranged  from  29  to  53.  This  omits  the 
youngest  and  oldest  part  of  the  driving 
population.  Lack  of  representation  is 
also  found  in  that  all  participants  were 
of  the  same  general  educational  and 
professional  background,  i.e.. 
engineering  personnel,  who.  if  they  were 
GM  employees,  could  likely  be  biased. 

Accordingly,  petitioner  has  not  met  its 
burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety,  and  its  petition  .s  denied. 
NHTSA  notes  that  the  petitioner  already 
plans  to  inform  the  relatively  few 
number  of  owners  of  the  noncompliance 
and  lo  offer  a  remedy.  The  denial  will 
ensure  that  the  campaign  adheres  to 
Federal  requirements. 

Authority:  15  U  S.C  1417;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

ISSUED:  January  22. 1991. 
Barry  Feliice, 

Associate  Administrator  for  Rulemaking. 
\¥R  Doc.  91-1851  Filed  1-2.S-91:  8:45  am] 
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i  Docket  No.  91-03;  Notice  11 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Proposed 
Decision  to  Deny  Petitions  for 
Exemption  from  Low  Volume 
Manufacturers 

agency:  .National  Highway  Traffic 
Scifety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 

action:  Proposed  decision  to  deny 
petitions  for  low  volume  exemption  froni 
average  fuel  economy  standards. 

SUMMARY;  This  notice  proposes  to  deny 
petitions  filed  by  three  companies.  ASC. 
Inc.,  P.\S,  Inc.,  and  Shelby  Automobiles, 
Inc..  each  requesting  low  volume 
exemption  from  the  generally  applicable 
passenger  automobile  average  fuel 
economy  standards,  and  seeking 
establishment  of  alternative  standards 
for  each  model  year  (MY)  for  which  they 
seek  exemption.  The  passenger 
automobiles  manufactured  by  ASC.  PAS 
and  Shelby  each  have  more  than  one 
m.anufacturer,  a  major  manufacturer. 
General  Motors  (GM!  or  Chrysler,  as 
well  as  a  low  volume  manufacturer. 
Moreover,  the  passenger  automobiles  at 
issue  are  essentially  high  performance 
versions  of  GM  or  Chrvsier  cars,  and  are 
sold  through  G.M  or  Chrysler  dealers. 
NHTSA  has  tentatively  concluded  that  it 
would  be  inconsistent  with  the  statutory 
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schem*'  to  exempt  the  three  petitioners 
from  the  generally  applicable  average 
fuel  economy  standards. 
DATCK  Comments  must  be  received  on 
or  before  March  29, 1991. 
AOORCSMS:  Comments  should  refer  to 
the  docket  and  notice  numbers  and  be 
submitted  to:  Docket  Section,  room  5109, 
NUTSA.  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Docket  hours  are 
from  9:30  a.m.  to  4  p.m..  Monday  through 
Friday. 

rOR  njWTMEU  tMFOHMATION  COMTACT. 
Mr.  Stephen  P.  Wood,  Assistant  Chief 
Counsel  for  Rulemaking,  room  5219, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Telephone:  (202) 
366-2992. 
SUPPUEMCNTARV  INFORMATtON: 

Background 

In  December  1975,  Congress  enacted 
the  Energy  Policy  and  Conservation  Act 
(ETCA)  in  response  to  the  energy  crisis 
created  by  the  oil  embargo  of  1973-74. 
and  to  the  level  of  oil  imports.  Congress 
included  a  provision  in  that  Act 
establishing  an  automobile  fuel 
economy  regulatory  program  under 
which  standards  are  established  for  the 
corporate  average  fuel  economy  (CAFE) 
of  the  annual  production  fleets  of 
passenger  automobiles  and  light  trucks. 
Responsibility  for  the  automotive  fuel 
economy  program  was  delegated  by  the 
Secretary  of  Transportation  to  the 
Administrator  of  NHTSA. 

Compli.ince  with  CAFE  standards  is 
determined  by  averaging  the  fuel 
economy  ratmgs  of  the  various  models 
produced  by  each  manufacturer, 
enabling  them  to  produce  vehicles  with 
fuel  economy  below  the  level  of  the 
standard  if  ihey  produce  sufficient 
numbers  of  vehicles  with  fuel  economy 
above  the  level  of  the  standard.  The 
standards  for  passenger  automobiles  for 
MYs  1987-1990  are:  26  miles  per  gallon 
for  MYs  1987  and  1988;  26.5  miles  per 
gallon  for  MY  1989,  and  27.5  miles  per 
gallon  for  MY  1990. 

Section  5021c)  of  the  Cost  Savings  Act 
provides  that  a  low  volume 
manufacturer  of  passenger  automobiles 
may  be  exempted  from  the  generally 
applicable  average  fuel  economy 
standards  for  passenger  automobiles  if 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternate 
standard  for  the  manufacturer  at  its 
maximum  level.  Under  the  Act,  a  low 
volume  manufacturer  is  one  that 
manufactures  (worldwide)  fewer  than 
10.000  passenger  automobiles  in  the 
second  model  year  before  the  affected 


model  year.  In  determining  maximum 
feasible  average  fuel  economy,  the 
agency  is  required  by  section  502(e)  of 
the  Cost  Savings  Act  to  consider. 

(1)  Technological  feasibility; 

(2)  Economic  practicability; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

The  Petitions 

ASC 

In  a  submission  dated  May  24, 1988. 
ASC  petitioned  NHTSA  for  an  alternate 
fuel  economy  standard  for  its  passenger 
automobiles  for  MYs  1989  and  1990. 
ASC  slated  that  the  company  had 
entered  into  an  arrangement  for 
development  and  production  of  a  limited 
number  of  special  high  performance 
passenger  automobiles  based  upon  an 
incomplete  vehicle  to  be  obtained  from 
General  Motors  (CM).  The  automobiles 
were  subsequently  identified  as  the 
Pontiac  Grand  Prix  STE  and  Turbo 
Grand  Prix.  An  alternate  standard  of 
23.0  mpg  for  both  MY  1989  and  1990  was 
requested.  ASC  amended  this  petition  in 
a  submission  dated  October  26, 1989.  In 
that  submission,  ASC  stated  that  in 
early  1989,  "certain  procurement, 
durability  and  development  problems 
required  changes  in  engine  calibration 
which  resulted  in  a  decrease  in  the  fuel 
economy  for  the  1989  model  year 
automobiles."  It  subsequently  requested 
an  alternate  standard  of  22.5  mpg  for 
MY  1989.  ASC  continued  to  request  a 
standard  of  23.0  mpg  for  MY  1990. 

PAS 

On  August  15, 1988.  NHTSA  received 
a  petition  for  exemption  from  generally 
applicable  CAre  standards  from  PAS.  It 
petitioned  for  an  exemption  for  a 
"special  production  package"  of  the 
Pontiac  Firebird  Trans  Am  to 
commemorate  its  twentieth  anniversary. 
In  the  petition,  PAS  stated  that  it 
intended  to  modify  the  Trans  Am  by 
installing  Buick  3.8L  turbo  engines  and 
automatic  transmissions  manufactured 
by  Hydramatic.  It  planned  production  of 
about  1500  of  these  vehicles  in  MY  1989. 
It  requested  an  exemption  from  the 
generally  applicable  fuel  economy 
st.indard  for  MY  1989  but  did  not 
request  a  specific  figure  as  an  alternate 
standard. 

Shelby 

On  June  8, 1987,  Shelby  petitioned  the 
agency  for  an  exemption  from  the 
generally  applicable  average  fuel 
economy  standards  for  passenger 
automobiles  to  be  manufactured  by 
Shelby  in  MYs  1987, 1988,  and  1989.  By 


letter  dated  August  15. 1988,  Shelby 
informed  the  agency  that  Shelby 
manufactured  no  vehicles  in  MY  1988 
and  therefore  withdrew  its  request  for 
an  alternate  fuel  economy  standard  for 
the  1988  model  year.  For  MY  1987, 
Shelby  planned  to  sell  its  version  of  the 
Chrysler  GLHS/Charger.  and  CSX/ 
Shadow,  both  of  which  are  two  door 
subcompacts,  and  the  Lancer,  a  four 
door  midsized  sedan.  For  MY  1989, 
Shelby  planned  to  sell  its  version  of  the 
Chrysler  Daytona.  both  a  two  door 
Bubcompact  version  and  a  four  wheel 
drive  version,  and  the  CSX/Shadow.  For 
MY  1987.  Shelby  requested  an  alternate 
standard  of  24.7  miles  per  gallon,  and  for 
MY  1989.  Shelby  requested  an  alternate 
standard  of  20.5  miles  per  gallon. 

Timeliness  of  Petitions 

Under  49  CFR  525.6(b).  petitions  for 
low  volume  exemption  must  be 
submitted  not  later  than  24  months 
before  the  beginning  of  the  affected 
model  year,  unless  "good  cause"  for 
later  filing  is  shown.  Of  the  three 
petitions  submitted,  none  was  timely  for 
any  of  the  model  years  for  which  an 
exemption  was  requested.  A  threshhold 
issue  for  the  agency  to  consider  is 
therefore  whether  the  petitioners  have 
shown  good  cause  for  filing  a  late 
petition.  If  good  cause  is  not  shown. 
NHTSA  rejects  petitions  for  low  volume 
exemption. 

ASC's  petition  for  MYs  1989  and  1990 
was  dated  May  24, 1988.  It  stated  that 
within  the  past  few  weeks,  it  had 
entered  into  an  arrangement  for 
development  and  production  of  a  limited 
number  of  special  high  performance 
passenger  automobiles  based  upon  an 
incom,plete  vehicle  to  be  obtained  from 
CM.  ASC  slated  that  by  bringing  this 
special  automobile  to  market  in  such  a 
brief  period  of  time,  it  intended  to  fill  an 
existing  gap  in  U.S.  automobile 
production.  ASC  argued  that  the  present 
opportunity  for  production  of  a  unique 
US,  manufactured  automobile  which 
incorporated  the  most  advanced 
technology  in  turbo-charging  and 
aerodynamic  design  constitutes  good 
cause  for  consideration  of  the  petition. 

PAS's  petition  for  MY  1989  was 
submitted  on  August  15, 1988.  That 
company  stated  that  it  apologized  for 
the  tardiness  of  its  request  as  it  had  only 
recently  entered  the  limited  volume 
manufacturing  business  as  a  direct 
result  of  its  program  with  GM.  It  stated 
that  although  the  concept  of  a  3.8L  Trans 
Am  was  not  new,  the  ability  to  actually 
build  the  cars  at  its  own  facility  only 
became  sound  about  six  months  before. 
PAS  also  stated  that  the  preliminary 
negotiations  with  GM  had  begun  to  take 
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shape  four  months  before,  and  sufficient 
definition  to  ensure  production  had  just 
been  achieved. 

Shelby's  petition  for  model  years  1987 
and  1989  was  submitted  on  June  8. 1987. 
Shelby  indicated  in  its  petition  that  it 
would  not  have  been  possible  to  submit 
its  petition  much  earlier,  since  the 
company  was  less  than  24  months  old. 
and  the  required  information  would  not 
have  been  available  prior  to  the  time  of 
filing. 

One  of  the  types  of  situation  where 
NHTSA  has  previously  found  good 
cause  for  failure  to  submit  a  timely 
petition  is  where  the  necessary 
supporting  data  for  a  petition  are 
unavailable  until  after  the  due  date  has 
passed.  ASC's  and  PAS's  petitions 
indicate  that  the  arrangements  for 
manufacturing  the  passenger  cars  at 
issue  were  still  being  formulated  vintil 
shortly  before  the  petitions  were  filed, 
and  that  there  was  considerable 
uncertainty  about  whether  the 
companies  would  manufacture  any  cars 
for  the  model  years  for  which  they  filed 
a  petition.  Also.  ASC  and  PAS  had  not 
previously  manufactured  these  cars, 
except,  in  the  case  of  PAS.  as 
prototypes.  NHTSA  believes  that  overall 
cricumstances  shown  by  ASC  and  PAS 
are  sufficient  to  show  good  cause  for 
late  filing  of  the  petitions. 

Shelby's  petition  indicates  that  it  was 
a  new  company  and  that  it  would  have 
been  impossible  for  it  to  have  met  the  24 
month  requirement.  While  it  is 
somewhat  unclear  why  Shelby  could  not 
have  submitted  a  petition  somewhat 
earlier  than  it  did.  NHTSA  recognizes 
the  uncertainties  faced  by  Shelby  with 
respect  to  what  vehicles  it  would 
produce  and  for  what  model  years.  This 
uncertainty  is  illustrated  by  the  fact  that 
Shelby  did  not  manufacture  any  vehicles 
for  MY  1988  and  withdrew  its  petition 
for  that  model  year.  The  agency  believes 
that  the  overall  circumstances  shown  by 
Shelby  are  sufficient  to  constitute  good 
cause  for  late  filing  of  its  petition. 

Issues  Raised  by  Petitions 

The  passenger  automobiles 
manufactured  by  ASC.  PAS  and  Shelby 
each  have  more  than  one  manufacturer 
a  major  manufacturer  (either  GM  or 
Chrysler)  and  a  low  volume 
manufacturer.  Moreover,  the  passenger 
automobiles  at  issue  are  essentially  high 
performance  versions  of  GM  or  Chrysler 
cars,  and  are  sold  through  GM  or 
Chrysler  dealers.  These  facts,  and  the 
overall  relationships  between  the 
petitioners  and  GM  or  Chrysler,  raise 
the  following  issues: 

(1)  Since  there  is  more  than  one 
manufacturer  of  the  vehicles  in  question, 
is  the  low  volume  manufacturer  or  the 


major  manufactiirer  considered  the 
manufacturer  for  CAFE  purposes?  (If 
GM  or  Chrysler  is  considered  to  be  the 
manufacturer,  the  vehicles  would  be 
placed  in  those  companies'  fleets  rather 
than  the  fleets  of  ASC.  PAS  and/or 
Shelby.) 

(2)  To  the  extent  that  the  low  volume 
manufacturer  can  be  considered  the 
manufacturer  for  CAFE  purposes,  is  the 
low  volume  manufacturer  in  a  control 
relationship  with  the  major 
manufacturer?  (Under  section  503(c)  of 
the  Cost  Savirrgs  Act.  the  autombiles 
produced  by  aU  manufacturers  within  a 
control  relationship  are  considered  to  be 
manufactured  by  the  same 
manufacturer.  "Thus,  if  the  low  volume 
manufacturer  is  controlled  by  GM  or 
Chrysler,  the  major  manufacturer's 
vehicles  would  be  added  to  those  of  the 
low  volume  manufacturer  for  purposes 
of  determining  the  petitioners' 
satisfaction  of  the  production  volume 
criterion  for  eligibility  for  a  low  volume 
exemption.  Combining  these  fleets 
would  make  ASC,  PAS  and/or  Shelby 
ineligble  for  a  low  volume  exemption.) 

(3)  Assuming  that  the  low  volume 
manufacturer  can  be  considered  the 
manufacturer  for  CAFE  purposes  and  is 
not  controlled  by  GM  or  Chrysler,  would 
it  be  appropriate  under  the  statute  for 
NHTSA  to  grant  a  low  volume 
exemption  given  the  significant 
involvement  by  GM  and  Chrysler  in  the 
manufacture  of  the  passenger  cars  at 
issue  and  the  nature  of  the 
manufacturing  operations  performed  by 
the  petitioners? 

In  February  1990,  NHTSA  sent  letters 
to  each  of  the  petitioners,  as  well  as  to 
GM  and  Chrysler,  requesting  additional 
information  to  assist  the  agency  in 
analyzing  these  issues.  Each  of  the 
companies  provided  a  response  to  the 
letters. 

Each  of  the  issues  is  addressed  below. 
I.  Since  there  is  wore  than  one 
manufacturer  of  the  vehicles  in 
question,  is  the  low  volume 
manufacturer  or  the  major  manufacturer 
considered  the  manufacturer  for  CAFE 
purposes? 

Section  501(8)  of  the  Cost  Savings  Act 
defines  the  term  "manufacturer"  as  any 
person  engaged  in  the  business  of 
manufacturing  of  automobiles,  and  also 
provides  that  "(t)he  Secretary  shall 
prescribe  rules  for  determining,  in  cases 
where  more  than  one  person  is  the 
manufacturer  of  an  automobile,  which 
person  is  to  be  treated  as  the 
manufacturer  of  such  automobile  for 
purposes  of  this  part  *  *  *."  NHTSA 
has  issued  regulations  under  this  secton 
to  cover  automobiles  manufactured  in 


stages  by  different  manufacturers.  See 
49  CFR  part  529. 

Part  529  does  not,  however,  address 
every  conceivable  situation  where  there 
is  more  than  one  manufacturer  NHTSA 
has  issued  an  interpretation  letter 
concluding  that  where  more  than  one 
company  can  be  considered  the 
manufacturer  of  a  vehicle  and  the  issue 
of  which  company  is  manufacturer  of 
the  vehicle  for  CAFE  purposes  is  not 
resolved  by  the  statute  or  by  regulations 
issued  under  section  501(8),  the 
manufacturers  can  determine  by 
agreement  which  of  them  will  count  a 
vehicle  as  its  own.  See  interpretation 
letter  dated  February  19, 1987,  name  of 
addressee  writhheld  for  purposes  of 
confidentiahty.  In  the  letter,  the  agency 
indicated  that  so  long  as  the  vehicles  are 
included  in  some  manufacturer's  fleet 
and  are  not  undercounted  or  double- 
counted,  NHTSA  will  honor  the 
arrangements  made  by  the 
manufacturers. 

A  preliminary  issue  is  whether  part 
529  applies  to  any  of  the  manufacturing 
arrangements  of  the  petitioners.  The 
part  applies  to  "incomplete  automobile 
manufacturers,  intermediate 
manufactures,  and  final-stage 
manufacturers  of  automobiles  that  are 
manufactured  in  two  or  more  stages." 
The  term  "incomplete  automobile  "  is 
defined  as  "an  assemblage  consisting, 
as  a  minimum,  of  frame  and  chassis 
structure,  power  train,  steering  system, 
suspension  system,  and  braking  system 
to  the  extent  that  those  systems  are  to 
be  part  of  the  completed  automobile, 
that  requires  further  manufacturing 
operations,  other  than  the  addition  of 
readily  attachable  components,  such  as 
mirrors  or  tire  and  rim  assemblies,  or 
minor  finishing  operations  such  as 
painting,  to  become  a  completed 
automobile."  The  term  "incomplete 
automobile  manufacturer"  is  defined  as 
a  "person  who  manufactures  an 
incomplete  automobile  by  assembling 
components  none  of  which,  taken 
separately,  constitute  a  complete 
automobile."  The  term  **final-slage 
manufacturer"  is  defined  as  "a  person 
who  performs  such  manufacturing 
operations  on  an  incomplete  automobile 
that  it  becomes  a  completed 
automobile." 

NHTSA  believes  that  part  529  does 
not  apply  to  the  manufacturing 
arrangements  of  Chr>'sler/ Shelby,  since 
Shelby  purchases  complete  vehicles 
from  Chrysler  and  then  performs 
additional  manufacturing  operations  on 
the  vehicles.  The  issue  of  whether  part 
529  applies  to  the  manufacturing 
arrangements  of  GM/ ASC  and  CM/PAS 
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is  a  closer  case.  CM  addressed  this 
issue  as  follows: 

•  •  •  both  ASC  and  PAS  performed 

substantial  manufacturing  operations  on  the 
chassis  they  received  from  General  Motors. 
In  particular,  this  involved  substantial  further 
manufacture  of  the  powertrains.  For  example, 
ASC  installed  the  air  induction,  exhaust, 
lubrication  and  cooling  systems.  Similarly. 
PAS  installed  an  intercooler  assembly. 
performed  further  manufacturing  operations 
on  the  air  conditioning,  engine  cooling,  power 
steering  and  emissions  systems  and  even 
installed  rear  seats.  Because  of  the 
substantial  further  maniifaclunng  operations 
performed  by  ASC  and  PAS,  there  is  a  strong 
argument  that  the  Grand  Prix  and  Firebird 
chassis  as  they  left  General  Motors  destined 
for  the  ASC  and  PAS  manufacturing  facilities 
were  not  incomplete  automobiles  as  defined 
by  Section  529.3  and.  consequently.  General 
Motors  is  not  the  incomplete  automobile 
manufacturer  of  the  ASC  and  PAS  vehicles. 

NffTSA  notes  that  part  529  was 
issued  in  1977  and  reflected  the  multi- 
stag  manufacturing  arrangements, 
piimarily  involving  light  trucks,  of  that 
time.  After  considering  the  definitions 
set  forth  in  part  529  and  the  overall 
manufacturing  arrangements  of  GM/ 
ASC  and  GM/PAS.  the  agency  agrees 
that  those  arrangements  are  outside  the 
scope  of  part  529. 

Since  part  529  does  not  cover  the 
manufacturing  arrangements  of 
Chrysler/Shelby.  GM/ASC.  or  GM/PAS, 
the  manufacturers  can.  under  NHTSA's 
past  interpretation,  determine  by 
agreement  which  of  them  will  count  a 
vehicle  as  its  own. 

II.  Is  the  low  volume  manufacturer  in  a 
control  relationship  with  the  major 
manufacturer? 

Under  section  503(c)  of  the  Cost 
Savings  Act,  the  automobiles  produced 
by  all  manufacturers  within  a  control 
relationship  are  considered  to  be 
manufactured  by  the  same 
manufacturer.  Thus,  if  the  low  volume 
manufacturer  is  controlled  by  GM  or 
Chrysler,  the  major  manufacturer's 
vehicles  would  be  added  to  those  of  the 
low  volume  manufacturer  for  purposes 
of  determining  eligibility  for  a  low 
volume  exemption.  This  would  make 
ASC,  PAS  and/or  Shelby  ineligible  for  a 
low  volume  exemption. 

NHTSA  has  stated  in  the  past  that,  in 
determining  what  constitutes  "control." 
it  examines  whether  one  party  has  the 
ability  to  exercise  a  major  influence  on 
another  company's  average  fuel 
economy  or  total  production.  Factors 
which  are  considered  include  ownership 
of  a  significant  percentage  of  a 
company's  outstanding  stock,  or  ability 
to  control  the  availability  of  certain 
models,  advertising,  pricing,  and  service 
and  warranty  efforts.  See,  e.g..  the 
agency's  February  5, 1985  interpretation 


letter  to  Ferrari  and  its  April  19. 1978 
letter  to  the  Environmental  Protection 
Agency. 

All  three  petitioners,  as  well  as  GM 
and  Chrysler,  argued  that  there  is  not  a 
control  relationship  between  the 
petitioners  and  GM  or  Chrysler.  GM 
stated  that  it  has  no  ownership  interest 
in  ASC  or  PAS  and  shares  no  common 
corporate  officers  with  those 
corporations.  It  stated  that  its 
agreements  did  not  bar  those 
independent  companies  from  producing 
other  vehicles.  It  also  stated  that  while  it 
had  certain  agreements  with  ASC  and 
PAS,  it  is  difficult  to  conceive  of  any 
mulii  manufacturer  production 
arrangement  in  which  the  parties  would 
not  negotiate  and  agree  upon 
production,  service  and  warranty  terms. 
Chrysler  argued  that  the  relationship 
between  it  and  Shelby  is  an  arms-length 
agreement  negotiated  by  the  two 
companies.  It  stated  that  to  find  control 
in  such  a  relationship  would  be  to 
suggest  that  any  vendor  who  sells 
materials  to  a  manufacturer  controls  the 
manufacturer.  Shelby  indicated  in  its 
comment  that  its  arrangement  with 
Chrysler  does  not  prevent  it  from 
entering  into  similar  agreements  with 
other  vehicle  manufacturers. 

After  considering  the  ai^uments 
provided  by  the  five  companies,  NHTSA 
has  concluded  that  there  is  not  a  control 
relationship  between  the  petitioners  and 
GM  or  Chrysler.  There  are  no  ownership 
interests  between  the  companies,  and 
the  relationships  between  the 
companies  appear  to  be  based  on  arms- 
length  business  agreements.  In  the 
absence  of  special  other  circumstances 
demonstrating  control,  NHTSA  does  not 
believe  that  the  relationships  between 
the  companies  indicate  control. 
III.  Would  it  be  appropriate  under  the 
statute  for  NHTSA  to  grant  a  low 
volume  exemption  given  the  significant 
involvement  by  GM  and  Chrysler  in  the 
manufacture  of  the  passenger  cars  at 
issue  and  the  nature  of  the 
manufacturing  operations  performed  by 
the  petitioners? 

Section  502(c)  authorizes  but  does  not 
require  NHTSA  to  exempt  a  low  volume 
manufacturer  of  passenger  automobiles 
from  the  generally  applicable  average 
fuel  economy  standards  for  passenger 
automobiles  if  those  standards  are  more 
stringent  than  the  maximum  feasible 
average  fuel  economy  for  that 
manufacturer  and  if  the  agency 
establishes  an  alternate  standard  for  the 
manufacturer  at  its  maximum  level.  Title 
V  does  not  provide  any  explicit 
guidance  to  the  agency  for  exercising  its 
discretion.  However.  NHTSA  is  guided 
by  the  Administrative  Procedure  Act. 


which  provides  that  agency  actions  must 
not  be  arbitrary,  capricious,  an  abuse  of 
discretion  or  otherwise  contrary  to  law. 

In  establishing  the  fuel  economy 
regulatory  program,  Congress  had  one 
basic  purpose:  reducing  U.S. 
consumption  of  petroleum  by 
automobiles.  The  mechanism  chosen  by 
Congress  for  achieving  that  purpose  was 
corporate  average  fuel  economy 
standards,  enabling  manufacturers  to 
produce  vehicles  with  fuel  economy 
below  the  level  of  the  standard  if  they 
produce  sufficient  numbers  of  vehicles 
with  fuel  economy  above  the  level  of  the 
standard. 

One  aspect  of  the  statutory  scheme  is 
the  provision  for  low  volume 
exemptions.  The  legislative  history  of 
section  502(c)  indicates  that  Congress 
authorized  low  volume  exemptions  to 
provide  relief  for  small  manufacturers. 
For  example,  the  House  Report 
discussed  this  provision  under  the 
heading  "small  manufacturers."  H.R. 
Rep.  No.  94-340.  94th  Cong..  Ist  Sess.  90 
(1975).  The  Conference  Report,  in 
describing  the  Senate  version  of  this 
provision,  described  it  as  providing  the 
Secretary  authority  to  exempt  "small 
(less  than  10.000  vehicles  per  year) 
manufacturers"  from  passenger  car 
standards.  S.  Rep.  No.  94-516,  94th 
Cong..  1st  Sess.  151  (1975). 

Congress  also  indicated  that  it  was 
affording  this  relief  to  "small" 
manufacturers  because  of  their  limited 
flexibility  to  improve  fuel  economy.  For 
example,  the  discussion  in  the  Senate 
Report  of  an  earlier  version  of  section 
502(c)  stated  that  "[tjhe  purpose  of  the 
exemption  is  to  provide  relief  for  the 
special  purpose  manufacturers,  like  the 
Checkers  Motor  Corporation,  which 
manufacture  automobiles  for  a  rather 
narrow  purpose,  and  are  limited  in  their 
flexibility  to  improve  fuel  economy."  S. 
Rep,  No.  94-179,  94th  Cong.,  1st  Sess.  21 
(1975). 

In  deciding  whether  to  exercise  its 
discretion.  NHTSA  believes  it  shoud 
consider  both  the  statutory  scheme  as  a 
whole  and  the  special  provision  for  low 
volume  exemptions.  The  agency  has 
tentatively  concluded  that  it  would  be 
inconsistent  with  the  statutory  scheme 
to  exempt  the  three  petitioners  from  the 
generally  applicable  average  fuel 
economy  standards.  There  are  two 
primary  reasons  for  this  tentative 
conclusion,  which  are  discussed  below. 

A.  Granting  the  petitions  would 
establish  a  precedent  by  which  the 
major  manufacturers  could  easily 
transfer  significant  numbers  of  low  fuel 
economy  vehicles  out  of  their  fleets  and 
into  fleets  exempt  from  the  industrywide 
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CAFE  standard.  This  wouid  disturb  the 
statutory  scheme  adopted  by  Congress. 

NHTSA  is  concerned  that  granting  the 
petitions  would  establish  a  precedent  by 
which  the  major  manufacturers  could 
easily  transfer  significant  numbers  of 
low  fuel  economy  vehicles  out  of  their 
fleets  and  info  fleets  exempt  from  the 
industrywide  CAFE  standard. 

The  passenger  cars  at  issue  are 
essentially  high  performance  versions  of 
CM  or  Chrysler  cars.  ASC.  under  its 
arrangement  with  GM.  modified  GM 
vehicles  to  produce  the  1989/1990  Turbo 
Grand  Prix  and  1990  Cidnd  Prix  STE 
Turbo.  The  vehicles  were  then  sold 
through  Pontiac  dealers.  FAS,  under  its 
arrangement  with  GM.  modified  GM 
vehicles  to  produce  the  1989  20fh 
Anniversary  Trans  Am.  Shelby,  under 
its  arrangement  with  Chrysler,  modified 
Chrysler  vehicles  to  produce  special 
versions  of  several  Chrysler  products. 
The  vehicles  were  then  sold  through 
Dodge  dealers  selected  by  Shelby. 

In  terms  of  effect,  the  relationships 
between  GM  and  Chrjsler  and  the 
petitioners  are  not  significantly  different 
than  if  GM  and  Chrysler  contracted  out 
selected  powertrain  work  to  other 
companies.  The  result  is  that  the  major 
manufacturers  can  sell,  through  their 
dealers,  high  performance  versions  of 
selected  GM  and  Chrysler  models.  The 
fact  that  the  sale  may  be  indirect,  in  the 
sense  that  the  low  volume  manufacturer 
may  be  an  intervening  purchaser,  does 
not  alter  the  basic  effect. 

An  advertisement  for  the  Grand  Prix 
STE  which  appeared  in  Fortune 
Magazine  illustrates  the  effects  of  these 
types  of  manufacturer  relationships.  The 
advertisement  is  headlined  "A  Uniquely 
American  Performance  Car  For  the 
Grown-Up  Who  Hasn't  Given  Up,  The 
Grand  Prix  STE,"  and  prominently 
features  the  trademark  "Pontiac  We 
Build  Excitement."  The  advertisement 
includes  the  GM  logo  and  is  copyrighted 
by  GM.  The  first  paragraph  of  text  reads 
as  follows: 

Okay,  so  you've  got  a  career  and 
responsibility.  Pontidcs  still  willing  to  revive 
the  driving  enthusiasm  of  your  youth  with  a 
Special  Touring  Edition  of  Grand  Prix.  From 
the  pavement  up.  it's  a  sport  sedan 
formulated  with  as  much  of  our  brand  of 
Excitement  as  yoii  can  get  without  a 
prescription 

To  a  reader  of  the  advertisement,  and 
presumably  to  a  purchaser,  the  Grand 
Prix  STE  is  simply  another  GM  car.  The 
only  mention  of  ASC  in  the 
advertisement  is  a  small  footnote  which 
reads  as  follows:  "Turbo  system  mfd.  by 
ASC  Inc." 

If  NHTSA  granted  the  petitions,  the 
major  manufacturers  could  be 


encouraged  to  adopt  similar 
relationships  with  other  companies,  for 
the  purpose  of  transferring  low  fuel 
economy  vehicles  out  of  their  fletfs  and 
into  fleets  exempt  from  the  industrywide 
CAFE  standard.  This  would  disturb  the 
statutory  scheme.  In  establishing  a 
program  of  average  fuel  economy 
standards.  Congress  intended  to  permit 
manufacturers  to  produce  vehicles  with 
fuel  economy  below  the  level  o(  the 
standard,  but  only  if  they  produce 
sufficient  numbers  of  vehicles  with  fuel 
economy  above  the  level  of  the  standard 
to  enable  them  to  meet  the  standard.  If 
manufacturers  could  transfer  low  fuel 
economy  vehicles  out  of  their  fleets  and 
into  fleets  exempt  from  the  industrywide 
standard,  they  would  have  less 
incentive  to  produce  vehicles  with  fuel 
economy  above  the  level  of  the 
standard. 

NHTSA  does  not  believe  that  this  was 
a  reason  behind  GM's  and  Chrysler's 
arrangements  with  the  petitioners.  In 
fact,  the  number  of  vehicles 
manufactured  by  ASC,  PAS  and  Shelby 
to  date  are  very  small  and  would  have 
little  or  no  effect  on  GM's  and  Chrysler  s 
CAFE  values  at  current  production 
levels.  In  administering  the  statute, 
however,  NHTSA  must  carefully 
consider  the  potential  practical  effects 
of  the  precedents  that  are  established  by 
its  actions. 

The  agency  notes  that  its  primary 
concern  is  not  whether  a  major 
manufacturer  or  a  low  volume 
manufacturer  takes  responsibility  for 
Cy\FE  standards  but  instead  whether  a 
major  manufacturer's  vehicles  are 
placed  in  a  fleet  exempt  from  the 
industrywide  CAFE  standard.  NHTSA 
continues  to  believe  that  since  part  529 
does  not  cover  the  manufacturing 
arrangements  of  Chrj'sler/Shelby,  GM/ 
ASC,  or  GM/PAS,  the  manufacturers 
can  determine  by  agreement  which  of 
them  will  count  a  vehicle  as  its  own.  If 
the  low  volume  manufacturer  decides  to 
take  CAFE  responsihility.  however,  the 
agency  has  tentatively  concluded  that  it 
would  be  inappropriate  to  grant  that 
company  a  low  volume  exemption. 
B.  NHTSA  does  not  believe  that 
Congress  intended  low  volume 
exemptions  to  be  available  to 
manufacturers  whose  primary 
manufacturing  operation  does  not 
involve  changing  the  basic  nature  of 
major  manufacturers'  cars. 

The  primary  manufacturing  operations 
engaged  in  by  ASC,  PAS  and  Shelby 
consist  of  boosting  the  performance  of 
major  manufacturer's  cars.  NHTSA  does 
not  believe  that  Congress  intended  low 
volume  exemptions  to  be  available  to 
such  manufacturers. 


As  indicated  above,  the  legislative 
history  indicates  that  Congress 
authorized  low  volume  exemptions  to 
provide  relief  for  small  special  purpose 
manufacturers,  such  as  Checker,  which 
have  limited  flexibility  to  improve  fuel 
economy.  NHTSA  believes  that 
Congress,  in  establishing  the  low  volume 
exemption  procedures,  had  in  mind 
manufacturers  which  produce  their  own 
special  vehicle  types,  as  opposed  to 
companies  which  primarily  boost  the 
performance  or  otherwise  modify  a 
major  manufacturer's  vehicles,  without 
changing  its  basic  nature.  For  example, 
the  agency  does  not  view  PAS's  use  of  a 
turbocharger  V-6.  instead  of  Pontiac's 
V-8,  in  a  Trans  Am  as  changing  the 
vehicle's  basic  nature  as  a  high 
performance  2  -t-  2  car. 

The  agency  also  notes  that  CAFE 
standards  impose  constraints  on  vehicle 
performance.  While  manufacturers  may 
meet  CAFE  standards  in  many  ways, 
one  option  is  to  reduce  or  constrain 
performance.  To  the  extent  that  another 
company  comes  along  and  boosts  the 
performance  of  a  major  manufacturer's 
vehicles,  it  may  be  "undoing"  a  fuel 
economy  improvement  made  for  the 
purpose  of  meeting  fuel  economy 
standards.  NHTSA  has  tentatively 
concluded  that  it  would  be 
inappropriate  for  the  agency  to  then 
grant  that  company  a  low  volume 
exemption. 

For  the  reason  discussed  above, 
NHTSA  is  proposing  to  deny  the 
petitions  filed  by  ASC,  PAS  and  Shelby. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposed 
decision.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 
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All  commen«8  received  before  the 
close  of  business  on  the  ctjmment 
closing  date  indicated  above  for  the 
proposal  ¥«ll  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  loo  late  for  consideration  m 
regard  to  the  final  rule  will  be 
considered  as  sufsgestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspetMion 
in  the  docket.  The  NUTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  contmue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on  )«nuary  Zl.  1991. 
Barry  Febice, 

Assch.iate  AdminisCnUor  far  Rulemaking. 
\yH  Doc  91-1852  Filed  1-25-91;  8  45  am| 

•UXMSCOOC  4t1*-«*-4l 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Cotlection 
Requirements  Submitted  to  0MB  for 
Review 

)<<nudry  IS,  1991. 

The  Department  of  Treasury  has 
Huomitted  the  following  public 
information  collection  requiremont(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submissionjs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Cleara.nce 
Officer  listed.  Comments  regarding  th.s 
information  collection  should  be 
addreasfd  to  the  OMB  reviewer  li.sted 
and  to  tfip  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
l.'iOO  Pennsylvania  Avenue,  NVV., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMBXumbcr:  1545-0242 

Form  Number  6197 

Typo  of  Review:  Rcv'sion 

Title:  Gas  Guzzler  Tax 

Dpscription:  Form  6197  is  used  to 
compute  tax  on  gas-jfuzzler 
automobiles  under  26  U  S.C.  4064.  Tax 
is  reported  quarterly  on  Form  720.  One 
F<irm  6197  is  filed  when  production 


and  Slips  of  a  model  year  is  ended. 
Autos  not  meeting  certain  standards 
are  taxable.  IRS  uses  the  information 
to  verify  computation  of  tax  and 
compliance  with  the  law. 
Hpspondents:  Individuals  or  households, 
businesses  or  other  for-profit,  small 
businesses  or  organizations 
Estimated  Number  nf  Respondents:  545. 
Eslimoted  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping — 4  hours,  18  minutes 
Learning  about  the  law  or  the  form — 

12  minutes 
{Preparing  and  sending  the  form  to 
IRS— 17  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  2,605  hours 
OMB  Number:  1545-0245 
Form  Number  6627 
Type  of  Review:  Revision 
Title:  Environmental  Taxes 
Description:  Form  6627  is  attached  to 
Form  720  to  compute  and  collect  tax 
on  petroleum,  chemicals,  imported 
chemical  substances,  and  ozone- 
depleling  rhemicals. 
Respondents:  Individuals  or  households, 
businesses  or  other  for  profit,  small 
businesses  or  organizations 
Est: mated  Number  nf  Respondents: 

8,280 
E-ilimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping — 29  hours,  4  minutes 
Learning  about  the  law  or  the  form — 6 

minutes 
Preparing  and  sending  the  form  to 
IRS— 42  minutes 
Frequency  of  Response:  Quarterly 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  22fi,919  hours 
Clearance  Officer  Garrick  Shear  (202) 
,535-4297,  Internal  Revenue  Service, 
room  5571. 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 
OXfB  Reviewer  Milo  Sunderhauf  (202) 
395-68.30.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 
Uiis  K.  Holland. 

Dopartmentul  Reports  Muiiuyemeiit  Offiver 
|FR  Doc.  91-1in2  Filed  1-25-91;  8:45  am) 

BtLUNGCOOC  4830-41-11 


Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "Ohaus Corporation" 

action:  Notice  of  application  of 
recordation  of  Trade  Name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12.  Customs 
Regulations  (19  CFR  133.12).  for  the 


recordation  under  section  42  of  the  Act 
of  )uly  5, 1964,  as  amended  (15  U.S.C. 
1124).  of  the  trade  name  "OHAUS 
CORPORATION."  used  by  Ohaus 
Corporation,  formerly  called  Ohaus 
Scale  Corporation,  a  corporation 
organized  under  the  laws  of  the  State  of 
New  [ersey,  located  at  29  Hanover 
Road.  Florham  Park,  New  )ersey  0793Z 

The  application  states  that  the  trade 
name  is  used  in  connection  with 
weighing  apparatus,  including  balances, 
scales,  weights  and  containers  and 
accessories  for  same,  manufactured  in 
the  United  States  and  exported  for  sale 
in  foreign  countries. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATES:  Comments  must  be  received  on 
or  before  March  29, 1991. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service. 
Attention:  Intellectual  Property  Rights 
Task  Force,  1301  Constitution  Avenue 
NW..  (room  2131).  Washington.  DC 
20229. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
Delois  Cooper.  Intellectual  Property 
Rights  Task  Force,  1301  Constitution 
Avenue,  NW.,  Washington.  DC  20229 
(202-565-7005), 
)ohn  F.  Atwood. 

Chief,  Intei/pctuoJ  Property.  Rights  Task 
Force. 
|KR  Dot;.  91-lt>47  Tiled  1-25-91;  8:45  sm| 

BILUNG  COOC  M30-03-M 


UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  Advisory  Board  for  Cuba 
Broadcasting 

The  Ad^'i8ory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
January  31, 1991,  in  Room  3557.  400  Sixth 
Street  SW.,  Washington.  DC.  Below  is 
the  intended  agenda. 

Thursday,  |anu8r>  31. 1991 

Part  One— Closed  to  the  Public 

10:30  H  m.  1.  Classified  Intelligence  Bnt?fing 

on  Cuba 
11:30  a.m.  2.  Alternate  TV  Marti  Broadcasting 

Schedule 

Part  T\\io — Open  to  the  Public 
12:00  p  m.  3.  Radio  Marti  Discussion 
12:30  p.m.  4.  TV  Marti  Discussion 
1:00  p.m.  5.  Pi^blic  Testimony  Period 
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Items  one  and  two,  which  will  be 
discussed  from  10:30  a.m.  to  12  p.m.  will 
be  closed  to  the  public.  Information  in 
item  one  involves  the  discussion  of 
classified  information.  Closing  such 
deliberations  to  the  public  is  justified 
under  (5  U.S.C.  522b(c){l)).  Information 
discussed  in  item  two  relates  to 
information  the  premature  disclosure  of 
which  would  be  likely  to  frustrate  the 
implementation  of  a  proposed  agency 
action  (5  U.S.C.  522b(c)(9){B)). 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
James  Skinner  at  (202)  401-7312  to  make 
prior  arrangements,  as  access  to  the 
building  is  controlled. 

Dated:  januarj'  22. 1991. 

Bmce  S.  Gelb. 

Director 

|FR  Doc.  91-1836  Filed  1-25-91;  8:45  am] 

BILLING  CODE  «23(H>1-N 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Organization  of  the  Department  of 
Veterans  Affairs 

agency:  Department  of  Veterans 
Affairs. 


action:  Notice. 


summary:  The  Department  of  Veterans 
Affairs  Act  dated  October  25, 1988, 
established  the  Department  of  Veterans 
Affairs  (VA)  as  an  executive  level 
Department.  The  effective  date  of  the 
Act  was  March  15, 1989.  This  notice 
provides  the  organizational  structure 
and  functional  alignment  cf  VA. 

EFFECTIVE  DATE:  March  15, 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

B.  Michael  Berger,  Director,  Records 
Management  Service  (723),  Office  of 
Information  Resources  Policies, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  (202)  233-3616. 

SUPPLEMENTARY  INFORMATION:  VA  was 

estdblished  as  an  Executive  Department 
by  Public  Law  100-527,  Department  of 
Veterans  Affairs  Act,  dated  October  25. 
1988.  This  notice  provides  information 
about  the  organization  of  '.he  new 
Department  as  required  by  5  U.S.C. 
552(a)(1).  VA  is  in  the  process  of 
revising  the  VA  Organization  Manual, 
M-00-1,  to  refiect  the  organizational 
information  presented  below. 


Approved:  lanuary  16, 1991. 
Edward  |.  Derwinskl 

Secretary  of  Velcvns  Affairs. 

Statement  of  Orj;anization,  Department 
of  Veterans  Affairs 

Section  1.  General 

(a)  Authority. 

(1)  The  old  Veterans  Administration 
was  established  as  an  independent 
agency  under  the  President  by  Executive 
Order  5398  of  July  21, 1930  (46.  Stat. 
1016).  This  Act  authorized  the  President 
to  consolidate  and  coordinate  the  U.S. 
Veterans  Bureau,  Bureau  of  Pensions, 
and  National  Homes  for  Disabled 
Volunteer  Soldiers. 

(2)  The  Department  of  Veterans 
Affairs  was  established  by  the 
Department  of  Veterans  Affairs  Act, 
Public  Law  100-527,  dated  October  25, 
1988,  and  effective  March  15, 1989.  The 
essential  mission  of  VA  did  not  change; 
however,  the  organizational  structure 
and  functional  alignment  did. 

(3)  The  Department  operates  diverse 
programs  to  benefit  veterans  ^d 
members  of  their  families.  These 
benefits  include  but  are  not  limited  to: 
compensation  payments  for  disabilities 
or  death  related  to  military  service: 
pensions;  education  and  rehabilitation; 
home  loan  guaranty;  burial;  and  a 
medical  care  program  incorporating 
nursing  homes,  domiciliarius,  outpatient 
clinics,  and  medical  centers.  VA 
includes  three  major  organizational 
elements  that  respond  to  directly  to 
those  needs:  the  Veterans  Health 
Services  and  Research  Administration 
(VHS&RA),  the  Veterans  Benefits 
Administration  (VBA),  and  the  National 
Cemetery  System  (NCS).  Each  has  field 
facilities  and  a  Central  Office 
component.  There  are  also  six  Assistant 
Secretaries  and  other  key  offices  w  ithin 
VA  Central  Office  which  provide 
Departmentwide  support  in  various 
functional  areas. 

b.  Organization 
VA  is  organized  as  follows: 
(1)  Centrcl  Office.  VA  Centra!  Office 
consists  of  the  following: 

Office  of  the  Secretary 

The  Secretary 

The  Deputy  Secretary 

Veterans  Health  Services  and  Research 

Administrction 

Chief  Medical  Director 
Deputy  Chief  Medical  Director 
Deputy  Chief  Medical  Director  for 

Administration  and  Operations 
Medical  Inspector 
Associate  Deputy  Chief  Medical 

Director 


Associate  Chief  Medical  Director  for 

Quality  Management 
Associate  Chief  Medical  Director  for 

F.xtemal  Relations 
Associate  Chief  Medical  Director  for 

Operations 
Associate  Chief  Medical  Director  for 

Administration 
Associate  Chief  Medical  Director  for 

Resource  Management 

Veterans  Benefits  Administration 

Chief  Benefits  Director 
Deputy  Chief  Benefits  Director 
Assistant  Chief  Benefits  Director  for 

Planning 
Assistant  Chief  Benefits  Director  for 

Information  Resource  Management 
Director,  Eastern  Area 
Director,  Central  Area 
Dirpctor,  Southern  Area 
Director,  Western  Area 
Director.  Compensation  and  Pension 
Director,  Education  Service 
Director,  Loan  Guaranty  Service 
Director,  Veterans  Assistance  Service 
Director.  Vocational  Rehabilitatipn 

Service 
Director,  Insurance  Service 

National  Cemetery  System 

Director 

Director.  Management  and  Support 
Director,  Field  Operations 
Director,  Monument  Service 

Assistant  Secretary  for  Finance  and 
Planning  (Chief  Financial  Officer  I 

Assistant  Secretary 

Deputy  Assistant  Secretary  for  Budget 

Deputy  Assistant  Secretary  for  Planning 

and  Management  Analysis 
Deputy  Assistant  Secretary  for  Financial 

Management 

Assistant  Secretary  for  Information 
Resources  Management  (Chief 
Information  Resources  Officer) 

Assistiint  Secretary 

Depu'y  Assistant  Secretary  for 

Information  Resources  Plans  and 

Policies 
Deputy  Assistant  Secretary  for 

Information  Resources  Operations 

Assistant  Secretary  for  Human 
Resources  and  Administration 

Assistant  Secretary 

Deputy  Assistant  Secretary  for 

Personnel  and  Labor  Relations 
Deputy  Assistant  Secretary  for  Equal 

Employment  Opportunity 
Deputy  Assistant  Secretary  for 

Administration 
Deputy  Assistant  Secretary  for  Security 

and  Law  Enforcement 
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A  ssistart  Secretary  for  ViHfrcns 
L  •aison  and  Program  Coonlinalion 

Assistant  Secretary 

Deputy  Assistant  Secretary  for  Vetprans 

Liaison 
Deputy  Assistant  Secretary-  for  Progrjm 

Coordination  and  Evaluation 

Assistant  Secretary  for  Acqu.sition  and 
Faciht:t'S 

Assistant  Secretary 
Principal  Deputy  Assistant  Secret;)ry 
Deputy  Assistant  Secretary  for  Facilities 
Deputy  Assistant  Secretary'  for 

Acqu'sition  and  Materiel  Managemeni 
Director,  Veterans  Canteen  Service 

Assistant  Secretary  for  Congro<isional 
and  Public  Affairs 

Assistant  Secretary 

Deputy  Assistant  Secretary  for 

Congressional  Affairs 
Deputy  Assistant  Secretary  for  Public 

Affairs 


Other  Key  Offices 

Board  of  Contract  Appeals 
Board  of  Veterans  Appt  als 
Office  of  the  General  Counsel 

Offiie  cf  the  In.spr'CJor  G»!reral 
(3ffice  of . Small  and  Disadvan;a;.^fd 

Business  Utilization 

[2]  Field  Facilities.  The  term  applies 
to  VA  installations  loca'fd  ,,'i  'he  fi.-ld 
and  includf;.s  the  '.u,  )a'i)s 
Fe-^jondl  Of,i,<'S 
Regior.dl  Of:ice.s  n 
Medical  Centi-rs 
Medical  and  Regu 
Dcniicilianes 
(Outpatient  (ainu  s 
VA  OtTit^^s 

Data  Protj'ssing  Centers 
finance  Centt-r 
Fiegional  Off; re  of  Audit 
Flf^gional  Office  of  InvestigPtions 
Field  OfHre  of  Investigations 
Sub  Offi-p  0^  Audi? 
Public  Affaii"?  Reg'-iPfi  Offi*  'S 
Prosthetics  Rps.- n  h  ^rd  [>•'. .  Ippn-,pn1 

Center 


nil  iiibiir 


(J 


lice  Centers 
.c  Cer.teis 


Prosthetics  Distribution  Center 
Records  Processing  Center 
Supply  Depots 
Marketing  Center 
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Section  2.  Central  Office 

(a)  Office  of  the  Secretary. 

(1)  The  Secretary,  (i)  Responsible  to 
the  President  for  the  administration  of 
veterans'  affairs  and  the  laws  that 
govern  them  and  is  vested  with  the 
authority  to  operate  VA. 

(ii)  Responsible  for  the  establishment 
of  the  basic  operations  and 
organizational  structure  of  the 
Department;  the  interpretation  of  laws 
pertaining  to  veterans'  affairs;  the 
issuance  of  supplementary  regulations; 
the  initiation  and  approval  of  long-range 
plans:  and  the  development  and 
maintenance  of  favorable  relations  with 
organizations,  groups,  and  individuals 
interested  in  veterans'  affairs. 

(iii)  Serves  as  advisor  to  the  President 
on  veterans'  affairs, 

(2)  The  Deputy  Secretary,  (i)  Works 
closely  with  the  Secretary  and  serves  as 
chief  operational  officer  of  the 
Department. 

(ii)  Acts  in  the  absence  of  the 
Secretary  and  serves  as  a  full  assistant 
to  the  Secretary  in  carrying  out  the 
duties  of  the  office. 

(iii)  Functions  as  a  full  member  of  the 
Office  of  the  Secretary  management 
team  which  directs  the  policy  and 
operation  of  the  Department. 

(b)  Administrations  and  National 
Cemetery  System 

(1)  Veterans  Health  Services  and 
Research  Administration.  VHS&RA  is 
headed  by  the  Chief  Medical  Director, 
the  chief  executive  of  the  administration 
which  provides  hospital,  nursing  home, 
domiciliary,  and  outpatient  medical  and 
dental  care  to  eligible  veterans  of  the 
military  service  in  the  Armed  Forces. 
VHS4RA: 

(i)  Operates  172  medical  centers,  33 
domiciliaries.  344  outpatient  clinics,  127 
nursing  home  care  units,  and  198 
Vietnam  Veteran  Outreach  Centers  in 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  and  the  Republic  of  the 
Philippines. 

(ii)  Provides  for  similar  care  under  VA 
auspices  in  non-VA  hospitals  and 
community  nursing  homes  and  for  visits 
by  veterans  to  non-VA  physicians  and 
dentists  for  outpatient  treatment. 

(iii)  Supports  veterans  under  care  in 
hospitals,  nursing  homes,  and 
domiciliaries  operated  by  38  States. 

(iv)  Provides,  under  the  Civilian 
Health  and  Medical  Program, 
dependents  of  certain  veterans  with 
medical  care  supplied  by  non-VA 
institutions  and  physicians. 

(v)  Conducts  both  individual  medical 
and  health-care  delivery  research 
projects  and  multihospital  research 
programs. 


(vi)  Assists  in  the  education  of 
physicians  and  dentists,  and  with 
training  of  many  other  health  care 
professionals  through  affiliations  with 
educational  institutions  and 
organizations. 

(vii)  Serves  as  a  medical  care  delivery 
system  backup  for  the  Department  of 
Defense  in  accordance  with  VA/DOD 
contingency  plans. 

(2)  Veterans  Benefits  Administration. 
The  VBA,  headed  by  the  Chief  Benefits 
Director,  is  the  organization  primarily 
responsible  for  administering  VA's 
nonmedical  programs,  which  provide 
financial  and  other  forms  of  assistance 
to  veterans,  their  dependents  and  their 
survivors.  VBA: 

(i)  Operates  through  a  network  of  48 
regional  offices,  eight  medical  and 
regional  office  centers,  and  two  regional 
office  and  insurance  centers.  There  is  at 
least  one  office  in  each  state,  as  well  as 
an  office  in  the  District  of  Columbia, 
Puerto  Rico,  and  the  Philippines.  There 
also  is  a  Records  Processing  Center  (St. 
Louis.  MO). 

(ii)  Provides  veterans'  compensation 
and  pension,  survivor's  benefits,  burial 
benefits,  education  and  rehabihtation 
assistance,  home  loan  benefits,  and 
insurance  coverage. 

(iii)  Conducts  outreach  programs  to 
inform  veterans  and  other  eligible 
people  of  the  benefits  and  services  to 
which  they  may  be  entitled. 

(iv)  Is  VA's  liaison  with  the 
Department  of  State  regarding  benefits 
and  services  outside  the  United  States. 

(3)  National  Cemetery  System.  The 
Director  of  NCS  is  responsible  for 
programs  relating  to  the  burial  and 
memorializing  of  deceased  veterans,  and 
for  operation  of  113  national  cemeteries, 
three  area  offices,  and  33  soldiers  lots 
and  plots  throughout  the  United  States, 
Puerto  Rico,  and  the  District  of 
Columbia.  NCS: 
(i)  Operates  national  cemeteries, 
(ii)  Procures  and  distributes 
headstones  and  markers  to  mark  the 
graves  of  eligible  decedents. 

(iii)  Awards  grants  to  aid  States  in 
developing,  improving,  and  expanding 
veterans  cemeteries. 

(iv)  Serves  as  the  operations  element 
for  the  Presidential  Memorial  Certificate 
Program, 
(c)  Principal  Offices. 
Six  Assistant  Secretaries  provide 
policy  guidance,  operational  support, 
and  managerial  oversight  to  the 
Secretary,  the  Deputy  Secretary,  the 
Veterans  Health  Services  and  Research 
Administration,  the  Veterans  Benefits 
Administration,  the  National  Cemetery 
System,  and  the  other  key  staff  offices. 

(1)  Assistant  Secretary  for  Finance 
and  Planning.  The  Assistant  Secretary 


for  Finance  and  Planning  (Chief 
Financial  Officer)  is  responsible  for 
Department  budget  formulation, 
presentation,  and  execution;  overall 
direction  of  VA  financial  procedures; 
management  of  Department  of  strategic 
planning  and  internal  controls  programs; 
and  performance  of  Department  level 
management  analysis  responsibilities. 
The  Assistant  Secretary: 

(i)  Serves  as  senior  advisor  to  the 
Secretary  and  Deputy  Secretary  on  all 
matters  related  to  Departmental 
budgeting,  financial  management  and 
accounting,  strategic  planning,  internal 
controls,  and  management  analysis, 
(ii)  Serves  as  VA  Chief  Financial 
Officer  and  carries  out  statutory 
responsibilities  for  effective 
management  of  all  Department  financial 
and  accounting  systems. 

(iii)  Oversees  formulation  and 
justification  of  the  VA  budget  and 
provides  oversight  of  budget  execution 
through  ongoing  reviews  of  budget 
operating  plans. 

(iv)  Directs  development  and 
maintenance  of  a  VA  management 
control  program  to  carry  out  financial 
integrity,  internal  control,  and  audit 
foUowup  responsibilities  contained  in 
various  laws  and  regulations. 

(v)  Oversees  accompUshment  of 
Departmentwide  management  analysis 
reviews,  management  improvement, 
productivity,  economic  analysis.  A-76 
reviews,  and  special  analyses. 

(2)  Assistant  Secretary  for 
Information  Resources  Management. 
The  Assistant  Secretary  for  Information 
Resources  Management  (Chief 
Information  Resources  Officer)  oversees 
VA's  Information  Resources 
Management  programs  which  include 
integration  and  acquisition  of  automated 
data  processing  (ADP)  and 
telecommunications  activities.  The 
Assistant  Secretary: 

(i)  Recommends  and  implements 
policy  and  serves  as  principal  advisor  tu 
the  Secretary  of  Veterans  Affairs  on  all 
VA  information  resources  management 
(IRM)  issues, 

(ii)  Directs  independent  policy 
oversight  of  Department  IRM  programs, 
as  well  as  activities  which  include  major 
systems  acquisitions,  automatic  data 
processing  (ADP),  telecommunications, 
and  other  areas  as  directed. 

(iii)  Recommends  and  implements 
IRM  policies  and  directives  including 
those  related  to  ADP  and 
telecommunications  systems;  major 
systems  acquisitions;  mail  management; 
Department  reports;  paperwork 
management  (i.e.,  forms,  form  letters, 
correspondence,  directives,  and  records 
management);  and  VA  regulations. 
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(iv)  Coordinates  deveJopmcnt  and 
updates  of  Departmentwide  AEff*and 
telecommunications  modernization 
plans.  Approves  all  I>epartment 
procurement  requests  to  Genera? 
Services  Administration  (GSA)  for  ADP 
and  telecommunications  support 
systems. 

(v)  Provides  Department  poKcy 
direction  and  guidance  to  meet  the 
requirements  established  by  statutes 
governing  IRM  activities,  such  as  the 
Freedom  of  Information  Act  (FOIA),  the 
Privacy  Act  of  1974,  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35).  the 
Computer  Seciirity  Act  of  1987,  and  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988.  Oversees 
formulation  of  VA's  Information 
Collection  Budget  ensuring 
Departmental  compliance. 

(3)  Assistant  Secretary  for  Human 
Resources  and  Administration.  The 
Assistant  Secretary  for  Human 
Resources  and  Administration  provides 
direction  and  oversight  of  the 
Department's  Personnel  and  Labor 
Relations,  Equal  Emploj'ment 
Opportunity,  and  Security  and  Law 
Enforcement  Programs.  The  Assistant 
Secretary  also  provide  direction  and 
oversight  of  Central  Office  building 
management  and  serves  as  the 
Department's  Designated  Safety  and 
Health  Official.  The  Assistant  Secretary. 

(i)  Advises  the  Secretary,  the  Deputy 
Secretary,  administration  heads. 
Assistant  Secretaries,  and  other  key 
staff  officials  on  plans,  poKcres.  and 
program  operations  related  to  the 
Department's  human  resources  and 
administration  programs. 

(ii)  Provides  direction  and  oversight  to 
four  major  program  areas  headed  by  the 
Deputy  Assistant  Secretaries  for  Equal 
Employment-Opportunity,  for  Personnel 
and  Labor  Relations,  for  Administration, 
and  for  Security  and  Law  Enforcement. 

(iii)  Serves  as  the  Department's 
Designated  Safety  and  Health  Official 
and  is  responsible  for  coordinating  the 
headnuarters  renovation  effort 
(Prospectus  Project). 

[i]  Assistant  Secretory  for  Veterans 
Liaison  and  Program  Coordination.  The 
Assistant  Secretary  for  Veterans  Liaison 
and  Program  Coordination  serves  as  the 
Secretary's  primary  liaison  to  veterans 
organizations,  and  is  responsible  for  the 
evaluation  of  programs  under  38  U.S.C. 
219.  The  Assistant  Secretary  is  also 
responsible  for  the  conduct  of  VA 
consumer  and  intergovernmental  affairs. 
The  Assistant  Secretary: 

(i)  Serves  as  the  Secretary's  key 
advisor  and  liaison  to  veterans 
organizations,  soliciting  their  advice  and 
concerns  when  needed  and  presenting 


VA  poHcy  and  decisions  to  them  on 
behalf  of  the  Secretary. 

(ii)  Directs  the  activities  of  the  Deputy 
Assistant  Secretary  for  Veterans  Liaison 
and  the  Deputy  Assistant  Secretary  for 
Program  Coordination  and  Evaluation, 
both  of  whom  report  directly  to  the 
Assistant  Secretary. 

(iii)  Provides  Departmental-level 
management  of  VA  advisory 
committees,  directs  intergovernmental 
and  consumer  affairs,  coordinates 
program  activities,  monitors  and 
supports  issues  and  related 
Departmental  initiatives  of  special 
concern  to  the  veterans  community,  and 
conducts  program  evaluations. 

(5)  Assistant  Secretary  far  Acquisition 
and  Facilities.  Ttie  Assistant  Secretary 
for  Acquisition  and  Facilities: 

(i)  Provides  general  management 
direction  to  the  Offices  and  Facilities, 
Acquisition  and  Material  Management, 
Asset  Management,  and  the  Veterans 
Canteen  Services  and  also  assists  the 
Deputy  Secretary  in  marvagement 
direction  of  the  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

(ii)  Provides  policy-level  guidance  and 
strategic  direction  to  the  management  of 
VA's  capital  facilities,  asset 
management  and  real  property 
programs,  acquisition  regulations, 
procedures  and  inventory  activities,  and 
canteen  operations. 

(iii)  Ensures  that  the  construction 
planning  and  budgeting,  design  services, 
and  project  management  of  VA's  capital 
facilities  and  real  property  programs  are 
timely,  of  high  qualify,  and  serve  the 
needs  of  VA's  administrations. 
Assistant  Secretaries,  and  other  key 
offices. 

(iv)  Oversees  the  strategic  planning  of 
VA's  inventory  management  and 
acquisition  process  assuring  that  cost- 
effective  methods  and  innovative 
approaches  are  utilized  to  provide 
medical  equipment  and  supplies,  drugs 
and  services  to  all  VA  facilities. 

(v)  Oversees  operations  of  Veterans 
Canteen  Service  (VCS)  with  focus  on 
improving  canteen  services  at  all 
medical  centers. 

(vi)  Serves  as  the  VA's  Senior 
Procurement  Executive,  Director  of 
Environmental  Affairs,  and  the 
Department's  principal  liaison  with  the 
Federal  Energy  Management  Program's 
"656"  Committee,  General  Services 
Administration,  the  Real  Property 
Executives  Advisory  Committee,  the 
Interagency  Council  on  Metric  Policy, 
and  the  Office  of  Federal  Procurement 
Policy  within  the  Office  of  Management 
and  Budget. 

(6)  Assistant  Secretary  for 
Congressional  and  Public  Affairs.  The 
Assistant  Secretary  for  Congressional 


and  Public  Affairs  maintains  an 
effective  working  relationship  between 
the  Department  and  the  Congress  in 
order  to  best  serve  the  veterans  of  this 
nation  and  their  dependents  and 
beneficiaries  and  is  responsible  for 
disseminating  information  on  VA 
activities,  programs,  and  benefits 
through  the  media.  The  Assistant 
Secretary: 

(i)  Recommends  and  implements 
congressional  and  public  affairs  poLcy 
and  serves  as  principal  advisor  to  the 
Secretary  of  Veterans  Affairs  on  the 
Department's  congres«ional  and  public 
affairs  pi-ograms. 

(ii)  Provides  executive  management  of 
the  Office  of  Congressional  and  Public 
Affairs. 

(iiij  Coordinates  messages 
communicated  by  the  Department 
through  the  news  media  to  its  various 
audiences,  especially  the  Congress  and 
the  general  public. 

(d)  Other  Key  Offices. 

(1)  Office  of  the  Inspector  General.  In 
accordance  with  the  Inspector  General 
Act  of  1978  and  the  Inspector  General 
Act  Amendments  of  1988,  the  Inspector 
General: 

(i)  Advises  and  assists  the  Secretary 
on  matters  pertaining  to  the 
investigation  of  waste,  fraud,  and  abuse 
within  VA. 

(ii)  Plans,  organizes,  staffs,  directs, 
controls,  and  reports  on  audits  and 
investigations  of  VA  programs  and 
operations  and  other  activities  financed 
by  VA.  Keeps  the  Secretary  ar^  the 
Congress  fully  and  currently  informed 
about  problems  and  deficiencies  relating 
to  the  administration  of  such  programs 
and  of)erations  and  the  necessity  for  and 
progress  of  corrective  action. 

(iii)  Recommends  corrective  actions 
designed  to  promote  economy, 
efficiency,  and  effectiveness  and  to 
prevent  and  detect  fraud,  waste,  and 
abuse.  Advises  Department  officials  of 
problem  areas  or  areas  in  need  of 
imorovemenL  Determines  sufficient 
resources  to  ensure  prompt  and 
adequate  criminal  and  administrative 
investigations  are  made  consistent  with 
the  Inspector  General  Act 

(iv)  Oversees,  coordinates,  and 
inspects  foUowup  programs  in  the 
Department;  including  conducting 
foUowup  audits  of  major  program 
deficiencies  disclosed  in  pnor  Office  of 
Inspector  General  (OIGl  audit  reports. 
Refers  significant  unresolved  issues  lo 
the  Deputy  Secretary'  (Department  Audit 
FoUowup  Official)  for  final  decisions. 

(v)  Oversees,  monitors,  and  evaluates 
the  Veterans  Health  Services  and 
Research  Administration's  quality 
assurance  programs  and  activities  and 
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its  medical  inspector  office  so  as  to 
provide  the  Chief  Medical  Director,  the 
Secretary,  and  the  Congress  with  clear 
and  objective  assessments  of  the 
effectiveness  of  those  programs  and 
operations. 

(vi)  Administers  a  computerized, 
centralized  audit  followup  system  for  all 
OIG  and  CAO  reports  which  tracks 
planned  corrective  actions  until 
completion  of  action  and  audit-related 
receivables  until  collection  or  write-off. 
(vii)  Reports  to  the  Attorney  General 
whenever  reasonable  grounds  exist  to 
believe  that  there  has  been  a  violation 
of  Federal  criminal  law. 

(2)  Board  of  Veterans  Appeals.  The 
Board  of  Veterans  Appeals  has  statutory 
jurisdiction  to  decide  appeals  to  the 
Secretary  for  benefits  under  all  laws 
administered  by  VA  (38  U.S.C.  4001- 
4010:  38  CFR  19.1-19.3).  Decisions  are 
final,  with  the  exception  of  matters 
subject  to  38  U.S.C.  223,  matters  covered 
by  38  LJ.S.C.  775  and  784,  matters  arising 
under  38  U.S.C.  chapter  37,  and  matters 
covered  by  38  U.S.C.  chapter  72.  In  the 
course  of  appellate  responsibility,  the 
Chairman: 

(i)  Advises  and  assists  the  Secretary 
on  policies,  practices,  and  legislative 
provisions  relating  to  veterans'  benefits 
considered  to  be  in  need  of  study  or 
modification. 

(ii)  Has  jurisdiction  over  and  is 
responsible  to  the  Secretary  for  the 
activities  of  the  Board  of  Veterans 
Appeals  in  the  consideration  and 
determination  of  appeals  for  benefits 
under  all  laws  administered  by  VA. 

(3)  Board  of  Contract  Appeals,  (i)  The 
Board  of  Contract  Appeals,  established 
by  the  Secretary  of  Veterans  Affairs 
(formerly  the  Administrator  of  Veterans 
Affairs)  under  the  provisions  of  the 
Contract  Disputes  Act  of  1978  (Pub.  L. 
95-563,  41  U.S.C.  601.  et  seq),  hears  and 
decides  appeals  from  final  decisions  of 
VA  Contracting  Officers  on  contract 
claims  which  come  within  the  terms  of 
that  statute.  In  August  1985,  the  Board's 
jurisdiction  was  expanded  to  include 
applications  for  attorney  fees  and 
expenses  under  the  Equal  Access  to 
Justice  Act,  Pub.  L  No.  96-481,  94  Stat. 
2325,  as  amended  by  Pub.  L.  No.  99-80, 
99  Stat.  183. 

(ii)  The  Chairman  of  the  Board  of 
Contract  Appeals  advises  and  assists 
the  Secretary  on  issues  relating  to  the 
Board,  and  also  serves  as  a  member  of 
the  Board. 

(4)  Office  of  the  General  Counsel.  The 
General  Counsel; 

(i)  Advises  and  assists  the  Secretary 
on  all  legal  issues,  and  serves  as  the 
chief  officer  of  VA  in  all  matters  of  law 
and  legislation. 


(Ii)  Is  responsible  for  rendering  legal 
advice  and  services  to  the  Secretary  and 
other  Department  officials.  This  includes 
interpreting  all  laws  administered  by 
VA  and  establishing  precedent  opinions 
that  are  binding  upon  all  VA  employees 
and  beneficiaries:  assisting  in  the 
formulation  of  governing  regulations  and 
amendments  reviewing  them  for  legal 
correctness;  and.  in  cooperation  with  the 
Department  of  lustice,  representing  the 
Secretary  and  the  Department  m 
litigation  involving  VA  or  VA  officials. 

(iii)  Supervises  and  coordinates  (in 
close  consultation  with  the  Assistant 
Secretary  for  Congressional  and  Public 
Affairs)  all  matters  periaining  to 
proposed  legislation.  Executive  Orders, 
and  proclamations  involving  VA. 

(iv)  Supervises  and  maintains  a  field 
legal  service  composed  of  District 
Counsels  and  their  staffs  located  at 
appropriate  field  stations  to  act  for  the 
General  Counsel,  as  directed,  and 
provide  legal  advice  and  service  to  all 
field  elements. 

(5)  Office  of  Small  and  Disadvantaged 
Business  Utilization.  The  Office  of  Small 
and  Disadvantaged  Business  Utilization: 

(i)  Promotes  increased  utilization  of 
small  and  small  disadvantaged 
businesses  throughout  VA.  including 
set-aside  acquisition  opportunities  for 
small  businesses  owned  and  controlled 
by  socially  and  economically 
disadvantages  individuals  designated 
under  section  8(a)  of  the  Small  Business 
Act  as  administered  by  the  Small 
Business  Administration. 

(ii)  Promotes  subcontracting 
opportunities  for  small  and  small 
disadvantaged  businesses  with  VA 
major  prime  contractors, 
(iii)  Responsible  for  the 
implementation  of  VA's  endeavors  on 
behalf  of  small  businesses,  including 
businesses  owned  and  controlled  by 
disadvantaged  persons,  women,  U.S. 
Armed  Forces  veterans,  and  labor 
surplus  area  concerns. 

(iv)  Assists  and  coordinates  the 
efforis  of  VA  personnel  as  they  perform 
duties  relating  to  programs  mandated 
under  sections  8  and  15  of  the  Small 
Business  Act,  as  amended. 

(v)  Provides  outreach  and  liaison 
support  to  businesses  (large  and  small) 
and  other  members  of  the  private  sector 
concerning  procurement  related  issues. 

Section  3.  Field  Facilities 

(a)  Regional  Office. 

A  VA  regional  office  is  a  field  station 
that  grants  benefits  and  services 
provided  by  law  for  veterans,  their 
dependents,  and  their  beneficiaries 
within  the  assigned  territory.  A  typical 
regional  office  furnishes  information 
regarding  VA  benefits  and  services: 


adjudicates  claims  and  makes  awards 
for  disability  compensation  and  pension: 
determines  eligibility  for  hospitalization: 
supervises  the  payment  of  VA  benefits 
to  incompetent  beneficiaries;  aids, 
guides,  and  prescribes  vocational 
rehabilitation  training  and  administers 
education  benefits;  guarantees  loans  for 
the  purchase  of  manufactured  homes 
and  lots,  purchase  of  condominium 
units,  and  purchase,  construction  or 
alteration  of  homes  and  farm  residences, 
and  under  certain  conditions, 
guarantees  refinancing  loans;  processes 
grants  for  specially  adapted  housing; 
processes  death  claims;  assists  the 
veteran  in  exercising  rights  to  benefits 
and  services;  and  supervises  VA  offices 
under  its  jurisdiction.  The  regional  office 
is  also  responsible  for  direct  veterans' 
assistance  activities  including 
information  dissemination,  personal  and 
telephone  counseling  on  benefits  and 
services,  claims  assistance,  inquiry 
resolution,  and  outreach. 

Services  to  U.S.  veterans  in  most 
foreign  countries  normally  are  provided 
by  the  Washington  regional  office 
located  in  the  District  of  Columbia.  The 
Honolulu  regional  office  serves  the 
islands  of  American  Samoa,  the 
Commonwealth  of  Northern  Mariana 
Islands,  Guam,  Wake,  Midway,  and  the 
Trust  Territory  of  the  Pacific  Islands. 
U.S.  veterans  in  the  Virgin  Islands  and 
Mexico  are  served  by  the  San  )uan  and 
Houstoaregional  offices  respectively. 
Service  is  provided  in  cooperation  with 
embassy  staffs  of  the  Department  of 
State, 
(b)  Insurance  Center. 
The  VA  regional  office  and  insurance 
centers  in  Philadelphia,  Pennsylvania. 
and  St.  Paul,  Minnesota,  house  all 
individual  insurance  records  covering 
service  members  and  veterans  under  the 
Government-administered  programs: 
WW  I  United  States  Government  Life 
Insurance:  WW  II  National  Service  Life 
Insurance;  Post-Korean  Confiict; 
Veterans  Reopened  Insurance  for  the 
disabled  of  WW  II  and  Korea;  and 
Service-Disabled  Veterans  Insurance, 
the  only  Government-administered 
program  open  for  new  issues  to  disabled 
veterans  only.  All  WW  I  insurance 
accounts,  and  those  accounts  for  which 
the  premium  is  paid  by  allotment  from 
military  service  pay,  by  deduction  from 
VA  compensation,  or  by  pre-authorized 
debit,  are  located  at  Philadelphia.  All 
remaining  insurance  accounts  are 
geographically  distributed  between  the 
two  VA  centers,  with  the  Mississippi 
River  serving  as  the  approximate  line  of 
division.  The  Philadelphia  center  is  also 
responsible  for  formulating  policy  for 
the  veterans'  insurance  programs. 
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The  insurance  functions  performed  by 
the  two  insurance  centers  include  the 
total  range  of  insurance  operations  to 
provide  individual  policy,  underwriting, 
and  life  and  death  insurance  claims 
service  for  service  members,  veterans, 
and  their  beneficiaries. 

(c)  VA  Regional  Office  and  Insurance 
Center. 

VA  regional  office  and  insurance 
centers  combine  a  regional  office  and  an 
insurance  center  under  the  jurisdiction 
of  one  director. 

(d)  VA  Office. 

A  VA  office  provides  veterans 
assistance  and  other  services  in  an  area 
that  cannot  be  conveniently  served  by  a 
regional  office  or  center. 

(e)  Medical  Center. 

VA  medical  centers  provide  eligible 
beneficiaries  with  medical  and  other 
health  care  services  equivalent  to  those 
provided  by  private-sector  institutions, 
augmented  in  many  instances  by 
services  to  meet  the  special 
requirements  of  veterans.  There  are  133 
VA  medical  facilities  affiliated  with  104 
medical  facilities  for  residency  training: 
72  VA  medical  facilities  are  affiliated 
with  59  dental  schools;  and  all  medical 
centers  cooperate  with  one  or  more 
educational  institutions  in  programs  of 
nursing,  associated  health  professions 
and  occupations,  and  administrative 
training  and  related  research,  both  in 
individual  projects  and  in  association 
with  other  VA  medical  centers  in  broad 
cooperative  studies.  There  are  106 
nursing  home  care  units  associated  with 
VA  medical  centers  to  provide  skilled 
nursing  care  and  related  medical 
services  to  patients  who  sre  no  longer  in 
need  of  hospital  care. 

(f)  VA  Medical  and  Regional  Office 
Center. 

VA  medical  and  regional  office 
centers  combine  a  regional  office  and  a 
medical  center  or  a  regional  office, 
medical  center,  and  domiciliary  under 
the  jurisdiction  of  one  director. 

(g)  Domiciliary. 

VA  domiciliaries  provide  the  least 
intensive  level  of  inpatient  medical  care. 
This  includes  necessary  ambulatory 
medical  treatment,  rehabilitation,  and 
support  services  in  a  structured 
environment  to  veterans  who  are  unable 
because  of  their  disabilities  to  provide 
adequately  for  themselves  in  the 
community. 

(h)  Outpatient  Clinic. 

VA  outpatient  clinics  provide  eligible 
beneficiaries  with  ambulatory  care, 

(i)  Vet  Centers. 

Vet  Centers  are  community-based 
counseling  centers  which  provide 
readjustment  counseling  to  veterans  of 
the  Vietnam  Era.  Readjustment 
counseling  includes  a  wide  range  of 


psychological  counseling  and  psycho- 
social services. 

(j)  VA  National  Cemetery. 

VA  national  cemeteries  are  the  final 
resting  places  for  burial  of  the  remains 
of  veterans,  their  spouses,  and  certain 
eligible  dependents.  Memorial  markers 
for  veterans  whose  remains  are  not 
available  for  burial  may  also  be  placed 
in  a  national  cemetery.  These 
cemeteries  are  designated  as  national 
shrines  created  in  tribute  to  the 
sacrifices  of  all  Americans  who  have 
served  in  the  U.S.  Armed  Forces. 

(k)  Data  Processing  Centers. 

VA  data  processing  centers  are 
responsible  for  the  installation, 
operation,  and  maintenance  of 
automated  systems  developed  to 
support  veterans  benefits,  medical,  and 
administrative  programs.  The  equipment 
at  a  center  consists  of  sophisticated 
computers  and  communication  devices 
which  operate  on  a  7-day  week,  24-hour- 
a-day  schedule,  in  support  of  the  VA 
mission. 

Section  4.  Directory 

(a)  This  is  a  directory  of  VA  field 
facilities.  Information  concerning  VA 
benefits,  as  well  as  such  matters  as 
office  hours,  location  of  public  reference 
facilities,  fees  charged  for  certain 
services,  information,  or  decisions,  may 
be  obtained  by  writing  or  otherwise 
contacting  the  office  concerned.  On  any 
matter  in  which  there  may  be  a  question 
as  to  the  proper  point  of  contact  for 
services,  information,  or  decisions,  the 
request  may  be  directed  to  the  Director 
or  to  the  Veterans  Service  Division  in 
the  nearest  VA  regional  office  or 
medical  center  with  a  regional  office 
activity. 

(b)  For  information  or  assistance  in 
applying  for  veterans'  benefits,  write, 
call,  or  visit  a  Veterans  Benefits 
Counselor  at  the  nearest  VA  regional 
office  or  VA  office  listed.  Applications 
for  medical  benefits  may  be  made  at  a 
VA  medical  center  or  any  VA  station 
with  medical  facilities. 

(c)  All  50  states  have  toll-free 
telephone  services  to  VA  regional 
offices.  Look  under  U.S.  Government, 
Veterans  Administration  or  Department 
of  Veterans  Affairs,  in  your  local 
directory  or  dial  the  directory  assistance 
operator.  Beneficiaries  residing  or 
traveling  overseas  requiring  information 
or  assistance  relative  to  VA  benefits, 
should  contact  the  nearest  American 
Embassy  or  Consulate.  In  Canada, 
claimants  should  contact  the  local  office 
of  Veterans  Affairs  Canada. 

(d)  VA  life  insurance  is  administered 
at  the  VA  center  in  Philadelphia  or  St. 
Paul.  For  any  information  concerning  a 
policy,  write  directly  to  the  VA  center 


administering  it;  give  the  insured's  full 
name,  date  of  birth,  and  policy  number 
(service  number  should  be  given  if  the 
policy  number  is  not  known).  A 
nationwide  toll  free  number  (1-800-669- 
8477)  for  insurance  inquiries  and 
requests  for  service  is  also  available  to 
policyholders  and  beneficiaries  who  are 
covered  by  a  VA  administered  life 
insurance  policy.  Calls  may  be  made  to 
this  number  from  8:00  am  to  530  pm 
(Eastern  Standard  Time). 

(e)  An  appeal  to  the  Board  of 
Veterans  Appeals  should  be  filed  with 
the  field  facility  which  made  the 
decision  to  which  the  appeal  relates. 
The  field  facility  is  responsible  for  any 
preliminary  development  indicated,  for 
furnishing  the  claimant  and  his  or  her 
representative,  if  any,  a  statement  of  the 
case  giving  "notice"  of  the  pertinent 
facts  on  the  issue  or  issues,  the 
applicable  laws,  regulations,  and  the 
action  taken,  sufficient  to  permit  proper 
exercise  of  the  statutory  appeal  right. 
When  the  preliminary  action  has  been 
completed,  the  field  facility  certifies  the 
appeal  and  transfers  the  records  to  the 
Board  in  Washington,  D.C.  The  claimant 
and  his  or  her  representative  are 
notified  of  the  certification  and  transfer 
of  the  records  to  the  Board.  The  Board 
conducts  a  formal  hearing,  if  desired, 
and  makes  a  final  decision  based  upon 
review  of  the  entire  record. 

(f)  VA  field  facilities  are  listed  below 
by  state.  Information  on  VA  benefits 
may  be  obtained  from  the  following 
facilities:  Regional  Offices  (RO);  other 
offices  (O):  Regional  Office  and 
Insurance  Centers  in  Philadelphia  and 
St.  Paul  (RO  &  Insurance  Center);  and 
United  States  Veterans  Assistance 
Centers  (USVAC).  Abbreviations  of 
other  installations  are  as  follows:  MC- 
Medical  Center  (Hospital);  D- 
Domiciliary  Care:  NHC-Nursing  Home 
Care;  OPC-Outpatient  Clinic 
(independent);  OCH-Outpatient  Clinic 
(physically  separated  from  hospital); 
OCS-Outpatient  Clinic  Satellite:  NC- 
National  Cemetery.  Information  on 
Alcohol  or  Drug  Dependence  Treatment, 
Department  of  Veterans  Affairs  Vet 
Centers,  and  Department  of  Veterans 
Affairs  National  Cemetenes  is  included 
at  the  end  of  this  listing. 

Alabama 

Birmingham  (MC)  35233,  700  S.  19th  St..  (205) 

933-8101 
Mobile  IOCS)  36617.  2451  Rllingim  St„  (205) 

690-2875 
Montgomery  (MC)  36193.  215  Perry  Hill  Rd.. 

(205)  272-4670 
Montgomery  (RO)  36104.  474  S.  Court  St. 
If  you  reside  in  the  local  telephone  area  of: 

Birmingham  322-2492.  Huntsville  539-7742, 

Mobile  432-8645,  Montgomery  262-7781 


3150 


Fadaral  Rtgister  /  Vol.  56,  No.  16  /  Monday.  January  28.  1991  /  Notices 


AU  other  aroM  in  Alabama:  (800)  3a2-80M 
TuAcaiooM  (MCANHC)  3S4M.  Loop  Rd.  (2C5) 

553-3700 
Tuskegee  (MCANHQ  36083.  (205)  727-0550 

AJaska 

Anchorage  (ROiOPC)  MBOl.  Z3S  E.  Rh 


Aven*- 
Forl  Wamwrigbt  (OCS)  9t703.  BaMett  Army 

Hospital.  RooB  282.  (S07)  353-5206 
Juneau  (O)  98802.  P.O.  Box  20069.  Federal 

Building.  Room  103.  (907)  588-7472 
If  you  ti»e  in  the  local  telephone  area  of: 

Anchorage  279-6116 
All  other  AlaiJa  commanitie*:  (800)  476-2500 

Arizona 

Phoenu  (MCltNHC)  85012.  7th  St.  k  Indian 

School  Rd..  (602)  277-5551 
Phoenix  (RO)  85012.  3225  N.  Centra!  Ave. 
If  you  lire  m  the  local  telephone  area  of: 

Phoenix  283-5411 
All  other  Arizona  arear  (800)  352-0451 
Presoott  {MC*D)  86313,  (602)  445-4860 
Tucson  (MCANHC)  85723.  3601  S.  6th  Ave. 

(602)  792-1430 

Arkansas 

Fayetteville  (MC)  727m.  1100  N.  College  Ave.. 

(501)443-4301 
Uttle  Rock  (RO)  72214.  Building  65.  Ft.  Roots. 

North  Uttle  Rock.  AR.  Mailing:  P.O.  Box 

1260.  ^k)rth  Little  Rock.  72214.  (501)  370- 

3800 
If  you  live  in  the  local  telephone  area  of: 

Uttle  Rock  370-3800 
All  other  Arkansas  areas,  (800)  482-5434 
Utile  Rock  (MC,D.&NHC).  4300  West  Seventh 

St.  72208,  (501)  861-1201.  (501)  372-8361 

California 

East  Loe  Angeles  (USVAC)  90022 

VA  Ambulatory  Care  Facility,  5400  E. 

Olympic  Blvd..  Commerce,  (213)  722-4927 
Fresno  (MCANHC)  93703,  2815  E.  Clinton 

Ave..  (200)  225-6100 
Uvennore  (MCiNHC)  »455a  4951  Arroyo 

Road.  (415)  447-2560 
Loma  Lada  (MCJtNHC)  B2354. 11201  Benton 

St..  (714)  825-7064 
Long  Beach  (MC&NHC)  90622.  5901  E.  7th  St.. 

(213)  494-2611 
Los  Angeles  (RO)  90024.  Federal  Building, 

11000  Wilshire  Blvd.,  West  Los  Angeles 
Countiea  of  Inyo.  Keni.  Loa  Angeles.  Orange, 
San  Bernardino,  San  Luis  Obispo,  Santa 
Barbara,  and  Ventura 
If  you  live  in  the  local  telephone  area  of: 

Central  LA  879-1303,  Inglewood  645-5420. 

La  CrescenU  248-0450.  Malibu/Santa 

Monica  451-0672.  San  Femando/Van  Nuys 

997-6401,  San  Pedro/Long  Beach  833-5241, 

Sierra  Madrc  3SS-3306.  We«t  Lot  Angeles 

479-4011,  Whittier  945-3641 
Outside  LA;  Anaheim  821-1020,  Bakersfield 

834-3142.  Huntington  Beach  848-1500, 

Ontario  983-8784.  Oxnard  467-3877.  San 

Bernardino  884-4874.  Santa  Ana  543-8403, 

Santa  Bortwra  963-0643 
All  other  areas  of  the  above  counties:  (800) 

352-6592 
Counties  of  Alpine.  Lassen,  Modoc  and 

Mono  served  by:  Reno,  NV  (RO)  89520. 

1201  Terminal  Way,  (800)  648-5406 
West  Loa  An^eies  (MC.DANHC)  90073. 11301 

WUskure  Blvd,  (213)  47&-3711 


Los  Angeles  (OC)  90013.  425  S.  Hill  St..  (213) 

894—3902 
Martinez  (MC)  94553. 150  Muu  Rd..  (413)  228- 

eaoo 

Oakland  (OCS)  94612.  2221  Martin  Luther 

King.  Ir.  Way  (415J  27:^7096 
Palo  Alto  (MC.D.S.^HC)  94304.  3801  Miranda 

Ave.,  (415)  493-5000 
Sacramento  (OCS)  95820.  4600  Broadway. 

(916)  440-2625 
San  Diego  (RO)  92108,  2022  Camino  Del  Rio 

North 
Counties  of  Imperial.  Riverside,  and  San 
Diego: 
If  you  live  in  the  local  telephone  area  of: 

Riverside  686-1132.  San  Diego  297-8220 
All  other  areas  of  the  above  counties:  (800) 

532-3811 
San  Diego  (MC*NHC]  92161.  3350  Ujolla 

Village  Dr.,  (619)  552-8585 
San  Diego  (OCH)  82106.  Palomar  Building. 

2022  Camino  Dei  Rio  North 
San  Francisco  (RO)  94105,  211  Main  St. 
If  you  live  in  the  local  telephone  area  of: 

Freemonl  796-9212.  Fresno  (800)  652-1296. 

Modesto  521-9C60.  Monterey  649-3550, 

Oakland  893-0405,  Palo  Alto  321-5615, 

Sacramento  929-5863 
For  recorded  benefits  information  call  (415) 

974-0138  (24-hour  availability  but  not  toll 

free) 
San  Francisco  495-^8900,  San  lose  996-7373. 

Santa  Rosa  544-3520.  Stockton  948-8860. 

Vallejo  552-1556 
All  other  areas  of  Northern  California:  (800) 

652-1240 
San  Francisco  (MC)  94121.  4150  Clement  St.. 

(415)  221-4810 
Santa  Barbara  (OCS)  93110,  4440  Calle  Real. 

(805)  883-1491 
Sepulveda  (MC&NHq  91343. 16111  Plummer 

St..  (818)  891-7711 


Colorado 

Denver  (RO)  80225.  44  Umon  Blvd..  P.O.  Box 

25126 
If  you  live  in  the  local  telephone  area  of: 

Colorado  Springs  475-9911.  Denver  980- 

1300.  Pueblo  545-1764 
All  other  Colorado  areas:  (800)  332-6742 
Colorado  Springs  (OCS).  1785  N.  Academy 

Blvd.  80909.  (719)  380-0004 
Denver  (MC4NHC)  80220, 1055  CTermont  St . 

(303)399-8020 
Fort  Lyon  (MC*NHC)  81038.  (719)  456-1260 
Grand  Junction  (MC4NHC)  81501.  2121  North 

Ave.,  (303)  242-0731 

Connecticut 

Hartford  (RO)  06103.  450  Main  St,  (203)  278- 

3230 
All  other  Connecticut  areas:  (800)  842^315 
Newington  (MC)  06111.  555  Willard  Ave., 

(203)  866-4361 
West  Haven  (MC4NHC).  06516  W  Spring  St, 

(203)  932-5711 

Delaware 

Wilmington  (RO)  19805. 1601  Kirkwood 

Highway 
If  you  live  in  the  local  telephone  area  of: 

Wilmington  998-0191 
All  other  Delaware  areas:  (800)  292-7855 
Wilmington  (MCANHC)  19605  1601  Kiriwood 

Highway  (302)  994-2511 


District  ofCoJumbia 

Washington,  DC  (RO)  20421,  941  N.  Capitol 

St..  NIL,  (202)  872-1151 
Washingtoa  D.C.  (MCANHC)  20422,  50  Irving 

St.,  N.W..  (202)  745-8000 

Florida 

Bay  Pines  (MC.DJ>JHCAOCH)  33504, 1000 

Bay  Pines  Blvd.,  N.  (813)  398-6661 
Daytooa  Beach  (OCS)  32na  1900  Mason, 

(904)  274-4600 
Fort  Myers  (OCS)  33901.  2070  Carrell  Road. 

(813) 939-3939 
Gainesville  (MC&NHC)  32602, 1601 

Southwest  Archer  Rd.,  (904)  376-1611 
Jacksonville  (O)  32206, 1833  Boulevard,  Room 

3105,  (904)  356-1581 
Jacksonville  (OCS)  32206, 1833  Boulevard. 

(904) 791-2751 
Uke  City  (MC&NHC)  32055,  801  S.  Marion 

St..  (904)  755-3016 
Miami  (MC&NHC)  33125. 1201  N.W.  16th  St.. 

(305)  324-4453 
Miami  (O)  3313a  Federal  Building.  Rm.  103A. 

51  S,W.  Ist  Ave..  (305)  358-0669 
Oakland  Park  (OCS)  33334.  5599  N.  Dixie 

Highway,  (305)  771-2101 
Orlando  (OCS)  32806.  83  W.  Columbia  St.. 

(407)  425-7521 
Pensacola  (O)  32403-7492.  321  Kenmore 

Road,  Room  16250,  (904)  434-3537 
Pensacola  (OCS)  32503,  312  Kenmore  Road. 

(904) 476-1100 
Port  Richey  (OCS)  34668.  8911  Ponderosa. 

(813)  869-3203 
Riviera  Beach  (OCS)  33404,  Exec.  Plaza.  301 

Broadway,  (407)  845-2800 
St.  Petersburg  (RO)  33701. 144  1st  Ave.  S. 
If  you  live  in  the  local  telephone  area  of: 
Cocoa /Cocoa  Beach  783-8930.  Daytona 
Beach  255-8351,  Ft.  Lauderdale/Hollywood 
522-4725,  Ft.  Myers  334-0900,  Gainesville 
376-5266.  Jacksonville  356-1581,  Lakeland/ 
Winter  Haven  688-7499.  Melbourne  724- 
5600.  Miami  356-0669,  Orlando  425-2626, 
Pensacola  434-3537,  Sarasota  366-2939. 
Tallahassee  224-6872 
Tampa  299-0451.  West  Palm  Beach  833-5734. 

St.  Petersburg/ Clearwater  888-2121 
All  other  Florida  areas:  (800)  282-8821 
Tampa  (MC&NHC)  33612,  13000  N.  30th  St., 
(813)972-2000 

Georgia 

Atlanta  (RO)  30365.  730  Peachlree  St.  N.E. 

If  you  live  in  the  local  telephone  area  of: 

Albany  439-2331,  Atlanta  881-1776, 

Augusta  738-5403,  Columbus  324-6646. 

Macon  745-6517,  Savannah  232-3365 
All  other  Georgia  areas:  (800)  282-0232 
Augusta  (MC&NHC)  30910,  2460  Wrightsboro 

Road,  (404)  724-5116 
Decatur  (MC&NHC)  30033. 1670  aairmont 

Rd.,  (404)  321-6111 
Dublin  (MC,D,&NHC)  31021,  Highway  80 

West,  (912)  272-1210 

Guam 

VA  Office.  VS.  Naval  Regional  Medical 

Center.  P.O.  Box  7613,  FPO  San  Francisco 

96630,  (671)  344-«200 
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Hawaii 

Honolulu  (RO)  96813,  PJKK  Federal  Bldg..  300 
Ala  Moana  Blvd..  Mailing:  P.O.  Box  50138. 
Honolulu.  96850 

If  you  live  in  the  local  telephone  area  of:  IS. 
of  Oahu  541-1000.  Is.  of  Hawaii  961-3661, 
Is.  of  Kauai.  Lanai.  Maui,  and  Molokai  (800) 
232-2535 

Honolulu  (OPC)  96850,  P.O.  Box  50188.  300 
Ala  Moana  Blvd..  (808)  541-1600 

Idaho 

Boise  (RO)  83724,  Federal  Bldg.  and  U.S. 

Courthouse.  550  W.  Fort  St..  Box  044 
If  you  live  in  the  local  telephone  area  of: 

Boise  334-1010 
All  other  Idaho  areas:  800-632-2003 
Boise  (MC&NHC)  83702,  500  West  Fort  (208) 

336-5100 

Illinois 

Chicago  (MC)  60611,  333  E.  Huron  St. 

(Lakeside).  (312)  943-6600 
Chicago  IMC)  60680.  (West  Side),  820  S. 

Damen  Ave..  P.O.  Box  8195.  (312)  666-6500 
Chicago  (RO)  60680.  536  S.  Clark  St..  P.O.  Box 

8136 
If  you  live  in  the  local  telephone  area  of: 

Bloomington/Normal  829-4374.  Carbondale 

457-8161.  Champaign/Urbana  344-7505. 

Chicago  663-5510,  Decatur  429-9445,  E.  St. 

Louis  274-5444.  Peoria  674-0901,  Rockford 

968-0538,  Springfield  789-1246 
All  other  Illinois  areas:  (800)  972-5327 
Danville  (MC&NHC)  61832, 1900  E.  Main  St., 

(217)442-8000 
Hines  (MC&NHC)  60141.  Roosevelt  Rd.  &  5th 

Ave.,  (708)  343-7200 
Marion  (MC)  62959,  Main  St.,  (618)  997-5311 
Norih  Chicago  (MC,D,&NHC)  60064,  3001 

Green  Bay  Rd..  (708)  688-1900 
Peoria  (OCS)  61605,  411  Dr.  Mariin  Luther 

King  Dr.,  (309)  671-7350 

Indiana 

Crown  Point  (OPC)  46307.  Adam  Benjamin,  Jr. 

VA  OPC,  9330  Broadway,  (219)  622-0001 
Evansville  (OCS)  47708,  214  S.E..  6th  St..  (812) 

465-6202 
Fori  Wayne  (MC&NHC)  46805, 1600  Randalia 

Dr.,  (219)  426-5431 
Indianapolis  (RO)  46204,  575  N.  Pennsylvania 

St. 
If  you  live  in  the  local  telephone  area  of: 

Anderson/Muncie  289-9377.  Evansville 

426-1403,  Ft.  Wayne  422-9189,  Gary/ 

Hammond/E.  Chicago  886-9184, 

Indianapolis  269-5566,  Lafayette/W. 

Lafayette  742-0084,  South  Bend  232-3011, 

Terre  Haute  232-1030 
All  other  Indiana  areas:  (800)  382-4540 
Indianapolis  (MC&NHC)  46202. 1481  W.  10th 

St.,  (317)  (635-7401) 
Marion  (MC&NHC)  46952,  E.  38th  St.,  (317) 

674-3321 

Iowa 

Des  Moines  (RO)  50309.  210  Walnut  St.,  284- 

0219 
All  other  Iowa  area:  (800)  362-2222 
Des  Moines  (MC)  50310,  30th  &  Euclid  Ave., 

(515)  255-2173 
Iowa  City  (MC)  52240,  Hwy.  6  West,  (319) 

338-0581 
Knoxville  (MC&NHC)  50138, 1515  W. 

Pleasant  St.,  (515)  842-3101 


Kansas 

Leavenworih  (MC,  D.  &  NHC)  66048.  4201  S. 

4th  St.,  Trafficwav.  (913)  682-2000 
Topeka  (MC&NHC)  66622,  2200  Gage  Blvd  . 

(913)272-3111 
Wichita  (RO)  67211.  Blvd.  Office  Park.  901 

George  Washington  Blvd. 
If  you  live  in  the  local  telephone  area  of: 

Kansas  City  432-1650,  Topeka  357-5301, 

Wichita  264-9123 
All  other  Kansas  areas:  (800)  362-2444 
Wichita  (MC&NHC)  67218,  5500  E.  Kellogg, 

(366)  685-221 

Kentucky 

Lexington  (MC&NHC)  40507,  Leestown  Rd.. 

(606)  233-4511 
Louisville  (RO)  40202.  600  Mariin  Luther  King, 

jr.  Place 
If  you  live  in  the  local  telephone  area  of: 

Lexington  253-0566.  Louisville  584-2231 
All  other  areas:  (800)  292-4562 
Louisville  (MC)  40202.  800  Zom  Ave.,  (502) 

895-3401 

Louisiana 

Alexandria  (MC&NHC)  71301,  Shreveport 

Hwy.,  (318)  473-0010 
New  Orieans  (RO)  70113,  701  Loyola  Ave. 
If  you  live  in  the  local  telphone  area  of:  Baton 

Rouge  343-5539,  New  Orleans  561-0121, 

Shrevepori  424-8442 
All  other  Louisiana  Area:  (800)  462-9510 
New  Orleans  (MC)  70146. 1601  Perdido  St., 

(504)568-0811 
Shrevepori  (MC&O)  71130.  510  E.  Stoner  Ave.. 

(318)  424-8442.  (Office)  (318)  221-8411, 

(Hospital) 

Maine 

Poriland  (O)  04101.  236  Oxford  St.,  (207)  775- 

6391 
Togus  (MC&RO  Center)  04330 
If  you  live  in  the  local  telphone  area  of: 

Poriland  775-6391,  Togus  623-8000 
All  other  Maine  areas:  (800)  452-1935 
Togus  (MC&NHC)  04330,  Route  17  East,  (207) 

623-8411 

Maryland 

Counties  of  Montgomery  and  Prince  Georges: 

Washington,  DC  (RO)  20421,  941  N.  Capitol 

St.  N.E. 
If  you  live  in  the  above  Maryland  counties: 

(202) 872-1151 
All  other  Maryland  Counties:  Baltimore  (RO) 

21201.  31  Hopkins  Plaza  Federal  Building 
If  you  live  in  the  local  telephone  area  of: 

Baltimore,  685-5454 
All  other  Maryland  areas:  (800)  492-9503 
Baltimore  (OCH)  21201.  31  Hopkins  Plaza 

Federal  Building.  (301)  962-4610 
Baltimore  (MC)  21218.  3900  Loch  Raven  Blvd., 

(301)467-9932 
Baltimore  (Prosthetics  Assessment 

Information  Center)  21201. 103  S.  Gay  St.. 

(301)962-3934 
Fort  Howard  (MC&NHC)  21052,  N.  Point  Rd.. 

(301)477-1800 
Perry  Point  (MC&NHC)  21902,  (301)  642-2411 

Massachusetts 

Beford  (MC&NHC)  01730,  200  Spring  Rd., 

(617) 275-7500 
Boston  (MC)  02130, 150  S.  Huntington  Ave., 

(617)  232-9500 


Towns  of  Fall  River  and  New  Bedford  and 

counties  of  Barnstable,  Dukes.  Nantucket. 

part  of  Plymouth,  and  Bristol  are  served  by 

Providence.  R.l .  (RO)  02903 
380  Westminster  Mall.  (800)  556-3893 
Remaining  Massachusetts  counties  served  by: 

Boston  (ROl  02203.  )ohn  Fitzgerald 

Kennedy,  Federal  Bldg.  Government  Center 
If  you  live  in  the  local  telephone  area  of: 

Boston  277-4600.  Brockton  588-0764 

Fitchburg/Leominster  342-8927  Lawrence 

687-3332,  Lowell  454-5463  Spnngfield  785- 

5343  Worcester  791-3593 
All  other  Massachusetts  areas:  (800)  392-6015 
Boston  (OCH)  02114.  251  Causeway  St..  (61") 

248-1043 
Brockton  (MC&NHC)  02401,  940  Belmont  St.. 

(617)  563-4500 
Lowell  (OCS)  01852.  Old  Post  Office  Bldg.,  50 

Kearney  Square,  (617)  453-1746 
New  Beford  (OCS)  02740,  53  N.  Sixth  St..  (617) 

997-0721 
Northhampton  (MC&NHC)  01060.  N.  Main  St.. 

(4131  584-4040 
Springfield  (OCS)  01103,  1550  Main  St..  (413) 

785-0301 
West  Roxbury  (MC)  02132, 1400  VFW 

Parkway,  (617)  323-7700 
Worcester  (OCS)  01608,  595  Main  St.,  (617) 

793-0200 

Michigan 

Allen  Park  (MC&NHC)  48101,  Southfield  & 

Outer  Drive.  13131  562-6000 
Ann  Arbor  (MC&NHC)  48105.  2215  Fuller  Rd.. 

(313) 769-7100 
Battle  Creek  [MC&NHC)  49016.  5500 

Armstrong  Rd..  (616)  966-5600 
Detroit  (ROl  48226,  Patnck  V  McNamara, 

Federal  Bldg..  477  Michigan  Ave..  (313)  964- 

5110 
All  other  Michigan  area:  (800)  827-1996 
Gaylord  (OCS)  49735,  850  N.  Otsego,  (517) 

732-7525 
Grand  Rapids  IOCS)  49503,  260  Jefferson  St. 

S.E..  (616)  459-2200 
Iron  Mountain  [MC,  D.  &  NHC)  49801.  H 

Street.  (906)  774-.'?300 
Saginaw  (MC&NHC)  48602. 1500  Weiss  St.. 

(517)  793-2340 

Minnesota 

Minneapolis  (MC)  55417,  One  Veterans  Drive. 

(612)  725-2000 
St.  Cloud  (MCD.&NHC)  56301,  8th  St.  No. 

44th  Ave..  [612]  252-1670 
St.  Paul  [RO  &  Insurance  Center)  55111 

Federal  Bldg..  Fort  Snelling 
If  you  live  in  the  local  telephone  area  of: 

buluth  722-4467.  Minneapolis  726-1454. 

Rochester  288-5888.  St.  Cloud  253-9300.  Si 

Paul  726-1454 
Counties  of  Becker.  Beltrami.  Clay. 

Clearwater.  KItterson.  Lake  of  the  Woods. 

Mahnomen.  Marshall.  Norman.  Otter  Tail, 

Pennington.  Polk.  Red  Lake  Roseau,  and 

Wilkin  are  sen-'ed  by  Fargo,  ND  (RO)  (800) 

437-4668 
All  other  Minnesota  areas:  (800)  692-2121 
St  Paul  (OCH)  55111.  Fort  Snelling.  (612)  -25- 

6767 

Mississippi 

Biloxi  (MCD.&NHC)  39531,  Pass  Rd..  (601) 
388-5541 
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lacluan  ((MCANHQ  3a21&  ISOO  E.  Woodrow 

Wibon  or.  (•»)  361-Mn 
ladooB  (RO)  3ttH  tOO  W.  Capitol  Si. 

If  you  live  in  the  local  t«-«{>hone  area  at 
Biloxi/CaMport  iSZ^SaW  |adMon  9»-a73 
Men(kanW3-6ia6 

All  other  Miaamippi  area*:  (800)  M2-S270 

^fissou^ 

Columbia  (MCANHC)  65201  800  Hoafutal  Dr. 

(314)  U3-2Sn 
KasMi*  Qly  (MC)  M1284aai  Liawood  Blvd. 

(816)  861-4700 
Kaiwaa  Qty  (O)  64106.  Federal  Office  Bldg.. 

aOl  E.  12th  SU  (816)  426-3368.  (WO)  392- 

3761 
Ml.  Vernon  (OCS)  65712,  600  No.  Main  Street 

(417)-4fl6-0101 
Poplar  BlufT  (MC4NHC)  63901.  Hwy.  67 

Norih.  (314)  686-4151 
SL  Louis  (RO)  63103.  Federal  Bldg.  1520 

Market  St..  (314)  342-1171 
All  other  Missouri  areas:  (800)  392-37B1 
St.  Louis  (MCaNHCl  63108.  915  N.  Grand 

Blvd..  (314)  652-4100 

Montana 

Fort  Harrison  (RO)  59836 

If  you  live  in  the  local  telephone  ares  of:  Fori 

Harriaon/Hctena  442-8839  Great  Falls  761- 

3215 
All  other  Montana  Areas:  (800)  332-6125 
Billings  (OCH)  59101. 1127  Alderson  Ave., 

(406) 657-6788 
Fort  Hamson  (MC)  59638,  Wm.  St.  Hwy.  12 

W..  f408)  442-6410 
Miles  City  (MCANHC)  59301.  210  S. 

Winchester,  (406)  232-3080 

Nebraska 

Graad  Uland  (MCANHC)  68803  2201  N.  Broad 

Well  (306)  382-3660 
Lincoln  (RO)  68508.  Federal  Bldg  lOa 

Centennial  MaH  North 
If  you  live  in  the  local  telephone  area  of: 

LiDColii  437-5001 
All  other  Nebraska  areas:  (flOO)  827-8544 
Lincoln  (MC)  86S10,  800  S.  70tb  St,  (402)  488- 

3802 
Omaha  (MC)  88105, 4101  Woolworth  Ave.. 

(402)346-8800 

Sevada 

Las  Vegas  (OCS)  89102 1703  W.  Chariestoa 

(702)  386-2921 
Reno  (MC4NHC)  08S20  1000  Locust  St.  (702) 

786-7200 
Reno  (RO)  88520 1201  Terminal  Way 
If  you  live  in  the  local  telephone  area  of:  Las 

Vegas  368-2921  Reno  329-0244 
All  other  Nevada  areas:  (800)  992-5740 
California  Coanlies  of  Alpine.  Lassen. 

Moduc.  and  Mono.  (800)  648-5408 

New  Hampshire 

Manchester  (RO)  03101,  Norris  Cotton 

Federal  Bldg..  275  Chestnut  St. 
If  you  live  in  the  local  telephone  area  of: 

Manchester  666-7785 
All  other  New  Haaipshire  areas;  (800)  562- 

5260 
Manchester  (MC4NHC)  03104.  718  Smyth  Rd, 

(603)  624-4366 

;Vpiv  fersey 

East  Orwge  (MCANHC)  07019  Tremont  Ave. 

4S.  Center.  (201)676-1000 


Lyons  (MC.D.SNHC)  07939.  Valley  » 

KnoUcrofl  R.,  (201)  647-0180 
Newark  (RO)  07102.  20  Washington  Place 
If  you  bve  in  the  local  leiephoae  area  of: 
Camden  541-8650.  Clifton/Paterson/ 
Passaic  472-0632.  Long  Branch/ Asbury 
Park  870-2550.  New  Brunswick/SayereviHe 
828-560a  Newark  645-2150 
All  other  New  Jersey  areas;  (800)  242-5867 
Newark  (OCH)  07102.  20  Washington  Place, 
(201)645-3491 

New  S4exico 

Albuquerque  (RO)  87102  Dennis  Chavez. 

Federal  Bldg.,  U.S.  Courthouse  500  Gold 

Ave-  S.W. 
If  you  live  in  the  local  telephone  area  of; 

Albuquerque  766-3361 
All  other  New  Mexico  areas:  (800)  432-6853 
Albuquerque  (MCANHC)  87108.  2100 

Ridgecrest  Dr.  S.E.,  (505)  265-1711 

New  York 

Albany  (MC&NHC)  12208, 113  Holland  Ave., 

(518)  462-3311.  Albany  (O)  12207 
Leo  W.  O  Bnen  Federal  Bldg.,  Clinton  Ave.  & 

N.  Pearl  St..  (800)  442-5882 
Batavia  (MCANHC)  14020,  Redfield  Pkway, 

(716)  343-7500 
Bath  (MCD.SNHC)  14«ia  Argonne  Ave.. 

(007)778-2111 
Bronx  (MCANHC)  10468, 130  W.  Kingsbridge 

Rd.,  (212)  584-aOOO 
Brooklyn  (MCD.ANHC)  11209,  800  Poly  Place, 

(212)  838-6600 
Brooklyn  (OCS)  11205,  35  Ryerson  St.,  (212) 

330-7785 
Buffalo  (RO)  14202.  Federal  Bldg.,  Ill  W. 

Huron  St. 
If  you  live  in  the  local  telephone  area  of: 
Binghamton  772-0856,  Buffalo  846-5191, 
Rochester  232-5290,  Syracuse  476-5544. 
Utica  735-6431 
All  other  areas  of  Western  New  York  State: 

(800)  462-1130 
Buffalo  (MCANHC)  14215.  3495  Bailey  Ave.. 

(716) 834-9200 
CanaridaiRTia  (MCANHC)  14424.  Ft,  Hill  Ave., 

(716) 394-2000 
Castle  Point  (MCANHC)  12511.  (914)  831-2000 
Montrose  (MCJD.ANHC)  10548,  Old  Albany 

Post  Rd.,  (914)737-4400 
New  York  City  (MC)  10010. 1st  Ave.  at  E.  24th 

St.  (212)  686-7500 
New  Yoric  City  (ROl  10001,  252  Seventh  Ave. 

at  24lh  St 
Counties  of  Albany.  Bronx.  Clinton, 
Columbia,  Delaware,  Dutchess.  Essex. 
Franklin.  Fulton.  Greene,  Hamilton,  Kings, 
Montgomery,  Nassau.  New  York,  Orange, 
Otsego.  Putnam.  Queens,  Rensselaer. 
Richmond.  Rockland,  Saratoga.  Schenectady. 
Schoharie.  Suffolk,  Sullivan,  Ulster.  Warren. 
Washington,  Westchester 

In  the  above  counties:  (800)  827-8954 

New  York  Qty  (OCH)  10001,  252  7th  Ave.  at 

24th  St..  (212)  620-6636 
Northport  (MC)  11786,  Long  Uland 

MiddleviUe  Rd.,  (516)  261^»400 
Rochester  (OAOCS)  14614  Federal  Office 

Bldg.  and  Courthouse  100  State  St .  (716) 

232-5290  (O)  (716)  263-5734  (OCS) 
Syracuse  (O)  13202  344  West  Genesee  St. 

(315)  476-5544 

Syracuse  (MCANHC)  13210.  Inring  Ave.  A 

Umversity  PI.,  (315)  476-7461 


North  Carolina 

Asheville  (MCANHC)  28805,  (704)  298-7911 

Diirtiara  (MC)  27705,  508  Fulton  St..  (919)  286- 

0411 
Fayettevtile  (MCANHC)  28301.  2300  Ramsey 

St..  (919)  488-2120 
Salisbury  (MCANHC)  28144, 1601  Brenner 

Ave.  (704)  636-2351 
Winslon-Salena  (OCH)  27155,  Federal  Bldg., 

251  N.  Main  St.,  (919)  761-3562 
Winslon-Salem  (RO)  27155,  Federal  Bldg..  251 

NMainSt. 
If  you  live  in  the  local  telephone  area  of: 

Asheville  253-6861,  Chariotte  375-9351. 

Durham  683-1367,  Fayetteville  323-1261, 

Greensboro  274-1994,  High  Point  887-1202, 

Raleigh  821-1168,  Winston-Salem  718-1800 
All  other  North  Carolina:  areas  (800)  642-0841 

North  Dakota 

Fargo  (RO)  58102,  655  First  Ave.,  North  2101 

North  Elm  Street  (mail  only) 
If  you  live  in  the  local  telephone  area  of: 

Fargo  293-3656 
All  other  North  Dakota  areas:  (800)  342^790 
Fargo  (MCANHC)  58102.  2101  Elm  St-  (701) 

232-3241 

Ohio 

BrecksviUe  (MCD,ANHC)  44141, 10000 

Brecksville  Rd.,  (216)  526-3030 
Canton  (OCS)  44702,  221  Third  St.,  SE,  489- 

4660 
ChiUicothe  (MCANHC)  45601.  7273  State 

Route  104.  (614)  773-1141 
Cincinnati  (MCANHC)  4522a  3200  Vine  St.. 

(800)  827-8272 
Cincinnati  (O)  45202,  Rm.  1020.  Federal  Off. 

Bldg..  550  Main  St.,  (513)  579-0505 
Cleveland  (MC)  44106, 107O1  E.  Boulevard. 

(216) 791-3800 
Cleveland  (RO)  44199.  Anthony  ).  Celebrezre 

Federal  Bldg.,  1240  E.  9th  St. 
If  you  live  in  the  local  telephone  area  of; 

aeveland  621-5050 
All  other  Ohio  areas:  (800)  827-6272 
Columbus  (O)  43215.  Rm.  309  Fed.  Bldg.,  200 

N.  High  St.,  (800)  827-6272 
Columbus  (OPC)  43221.  2090  Kenny  Rd.,  (614) 

469-5665 
Dayton  (MaD,ANHC)  45428,  4100  W.  3rd  St., 

(513)  286-6511 
Toledo  (OCS)  43614,  3333  Glendale  Ave., 

(419)  259-2000 

Oklahoma 

Lawton  (OCS)  73505,  3401  West  Gore  Blvd,, 

4th  Floor.  (405)  357-6611 
Muskogee  (MC)  74401.  Memorial  Station. 

Honor  Heights  Dr.,  (918)  683-3261 
Muskogee  (RO)  74401.  Federal  Bldg.,  125  S. 

Main  St. 
If  you  live  in  the  local  teleph6ne  area  of; 

Uwton  357-240a  Muskogee  687-250a 

Oklahoma  City  235-2641,  Tulsa  583-5891 
All  other  Oklahoma  areas:  (800)  462-2800 
Oklahoma  City  (O)  73102,  200  N  W.  5th  St., 

(405)  235-2641 
Oklahoma  City  (MC)  73104.  921  N.E.  13th  St., 

(405) 272-9876 
Tulsa  (OC^  74127,  635  W.  11th  St.,  (918)  581- 

7161 
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Oregon 

Portland  (MCDANHC)  97207,  3710  SW.  \iS. 

Veterans  Hospital  Rd..  (503)  222-8221 
Portland  (RO)  97204,  Federal  Bldg,  1220  SW. 

3rd  Avenup 
If  you  Kve  in  the  local  telephone  area  of: 

Portland  376-2431 
All  other  Oregon  areas:  (800)  452-7278 
Portland  (OCH)  97207.  PO  Box  1036.  8909  SW 

Barbur  Blvd..  244-9222 
Rosebnrg  (MCANHC)  97470.  New  Garden 

Valley  Blvd.,  (503)  672-4411 
White  City  (D)  97501,  Hwy.  62.  (503J  828-2111 

Pennsylvania 

Allentown  (OCS)  18103,  2937  Hamilton  Blvd, 

(215)  776-4304 
Altoona  (MCANHQ  16603,  Pteasant  Valley 

Blvd.,  (814)  943-8164 
Butler  (MCD.ANHC)  18001,  New  Castle  Rd, 

(412)  287-4781 
CoalesTille  (MC.D,ANHC)  193aa  Black  Horse 

Rd.,  (215)  384-7711 
Erie  (MC&NHC)  16501, 135  E.  3»th  St.,  (814) 

868-8661 
Harrisbarg  (OCS)  17108,  Federal  BJdg,  228 

Walnut  St.,  (717)  782-4590 
Lebanon  (MCANHC)  1704Z  South  Lincoln 

Ave.,  (717)  272-6621 
Philadelphia  (MC)  19104.  University  A 

Woodland  Aves.,  (215)  382-2400 
Philadelphia  (OCH)  19102.  421  Cherry  St, 

(215)  597-7244 
Philadelphia  (RO  A  fawuraxKC  Center)  13101. 

P.O.  Box  8079,  5000  Wissahickon  Ave. 

Coimties  of  Adams,  Berks,  Bradford,  Backs. 
Cameron.  Carbon.  Centre,  Chester,  Clinton. 
Columbia,  Cumberland,  Dauphin,  Delaware. 
Frankhn,  Juniata,  Lackawanna,  Lancaster. 
Lebanon,  Lehigh,  Luzerne,  Lycoming  Mifflin, 
Monroe.  Montgomery,  Montour, 
Northampton,  Northumberland,  Perry. 
Philadelphia,  Pike,  Potter,  Schuylkill,  Snyder, 
Sullivan,  Susquehanna,  Tioga,  Union,  Wayne. 
Wyoming,  and  York 

If  you  live  in  the  kxal  telephone  area  at 

Philadelphia  438-5225 
For  recorded  benefits  iniomatkxi  call  (215) 

951-5368  (24-hour  availability  but  not  toll 

free) 
In  the  above  counties:  (800)  808-8387 
Pittsburgh  (RO)  15222. 1000  Liberty  Ave. 
If  you  live  in  the  local  telephone  area  of: 

Pittsburgh  281-4233 
All  other  areas  in  Western  Pennsylvania: 

(800)  242-0233 
Pittsburgh  (MCANHC)  15240,  University 

Drive  G.  (412)  683-3000 
Pittsbtn^  (MC)  15202.  Highland  Drive.  (412) 

363—4900 
Sayre  (OCS)  18840,  Guthrie  Square,  (717)  888- 

8062 
Wilkes-Barre  (O)  18701. 19-27  N.  Main  St, 

(717)  824-4636 
Wilkes-Barre  (MCANHC)  18711. 1111 B.  End 

Blvd..  (717)  824-3521 

Philippines 

Manila  (ROaOPC)  96528, 1131  Roxat  Blvd, 

(Manila).  APO  San  Francisco  (Air  Mail). 

521-7116  Ask  for  exL  2577  or  2220. 

(Overseas  Commercial) 

Puerto  Rico 

Mayaguez  (OCS)  00708.  Highway  Number  2. 
(809)  831  -3400,  Ask  for  Ext.  262 


San  |uan  (MC)  00836.  Barrio  Monacilloa.  Rio 
Piedras  GPO  Box  580a  (809)  758-7575 

San  hian  (RO)  00090.  U.&  Coortftotne  A  Fed. 
Bldg.,  CarkM  B.  Chardon  SC  Heto  Key, 
GPO  Box  4887,  (809)  786-5141 

All  other  Puerto  Rico  arear  (800)  482-413S 

U.S.  Virgin  Islands:  (800)  474-2976 

Rhode  iakmd 

Providence  (RO)  02903,  380  Westminater  Mall 

If  yoa  live  in  the  local  tciephcKie  area  at 

Providence  273-4910 
All  other  Rhode  Island  areas:  (800)  322-0230 
Providence  (MC)  02908,  Davit  Park.  (401)  273- 

7100 

South  Carolina 

Charleston  (MQ  2M0S.  MBBee  SU  (808)  577- 

5011 
Cohimbia  (RO)  2>a01. 1801  Aasembty  St. 
If  you  live  in  the  local  telephone  area  of: 

Charleston  723-5581,  Columbia  765-5861. 

Greenville  232-2457 
AU  other  South  Catohaa  areas:  (800)  823-1000 
Columbia  (MCANHC)  29201,  Gamers  Ferry 

Rd,  (803)  877-4000 
Greenville  (OCS)  29601, 120  MaDard  St,  (803) 

23^7303 

South  Dakota 

Fort  Meade  (MC)  57741.  Hwy.  M.  (006)  347- 

2511 
Hot  Springs  (MGAD)  57747,  Off  5th  St,  (605) 

745-4101 
Sioux  FalU  (MCANHC)  STIOI.  2S01  W.  22Bd 

St.,  (605)  336-3230 
Sioux  FaUa  (RO)  57117.  P.O.  Box  5046.  2S10 

W.ZZodSL 
If  yoa  live  in  the  local  tetepbone  area  at: 

Sioux  Falls  336-3496 
All  other  Soath  Dakota  areaa:  (800)  852-3550 

Tennessee 

Cbatunooga  (OCS)  37411.  Bldg.  6300  East 

Gate  Center,  (615)  855-6550 
Knoxville  (OCS)  J7919, 904C  Executive  Park 

Dr..  Suite  100,  (615)  549-9319 
Memphis  (MC&NHC)  36104. 1030  )efienon 

Ave.,  (901)  523-8990 
Mountain  Hoise  (MCJ>.A^frlC).  Lamool  St. 

37684,  (615)  926-1171 
Johnson  City.  (615)  926-1171 
Fort  Worth  (O)  76102.  819  Taylor  St,  336-1841 
Houston  (RO)  77054,  2515  Murvwjrlh  Dr. 

Counties  of  Angelina,  Ararisss,  Atacosa, 
Austin,  Bandera,  Bee,  Bexar,  Blanco. 
Brazoria,  Brewster,a,  Maverick,  Medina. 
Menard,  Montgomery,  Nacogdoches,  Newton, 
Nueces.  Orange,  I^cos,  Polk.  Real.  Refugio, 
Sabine,  San  Augustine,  San  Jacinto,  San 
Patrico,  Schleicher,  %e)by,  Starr.  Sntton, 
Terrell,  Trinity,  Tyler,  Uvalde,  Val  Verde, 
Victoria.  Walker,  Waller.  Washmgton.  Webb. 
Wharton,  Willacy,  Wilson,  Zapata,  and 
Zavala. 

If  you  live  in  the  local  telephone  area  of; 

Beaumont  838-6222.  Corpus  Christi  884- 

1994.  Edinburg/McAUen/Pharr  383-8168. 

Houston  664-4664,  San  Antonio  226-7661. 

Texas  City  948-3011 
All  other  areas  in  the  above  counties:  (800) 

392-2200 
Houston  (MC&NHC)  77211. 2002  Hokxnabe 

Blvd,  (713)  795-4411 
Kerrville  (MCANHC)  78028,  Memorial  Blvd, 

(512)  896-2020 


Uredo  (OCS)  78041,  2333  Saunders,  15U) 

725-7060 
Lnbbock  (OAOCS)  79401,  Federal  Building. 

1205  Texas  Ave,  (806)  743-7219  (Oq,  (800) 

792-3271  (Waco  RO) 
Mariin  (MC)  76661, 1016  Ward  St..  (8171  883- 

S511 
McABen  (OCS)  7KO\.  3711  North  10th  St., 

(512)  682.^581 
Saa  Antonio  (MC)  7S284.  7400  Merton  KAnter 

Blvd.,  (512)  696-9660 
MurfreesboTO  (MC&NHC)  37130i  3400 

Lebanon  Hwy..  (615)  W3-1380 
Nashville  (RO)  37203, 1109th  Ave,  S. 
If  you  live  m  the  local  ielepfaooe  area  of: 

Chattanooga  2B7-8587.  Kaoxville  S46-&7e0, 

Meiaf^us  527-4583.  NashviHe  736-52S1 
All  other  Tennesaee  areas:  (800)  342-8330 
Naahville  (MQ  37203. 1310  24th  Ave,  S,  (815) 

327-4751 

Texas 

Amarillo  (MC)  71108. 8010  Amarilki  Blvd,  W. 

(806) 355-9703 
Beauowat  (OCS)  77701,  3385  Faanin  St.  (400) 

839-2480 
Big  Sphi«  (MCANHC)  7972a  2400  S.  Gregg 

St.,  (915)  263-7381 
Bonhara  (MCD-AfWC)  75418.  Ninth  A 

Lipscomb.  (Z14)  563-2111 
Corpus  Christi  (OCS)  76404. 1502  S.  Brownlee 

Blvd.,  (512)  888-3251 
Dallas  (O)  75216  U.S.  Courthooae  and  Fed. 

Office  Bldg,  1100  CoBMDerce  St,  824-6440 
Dallas  (MCANHC)  75210.  4500  S.  Lancaster 

Rd.,  (214)  376-M51 
El  Paso  (OPC)  79B25,  5919  Brook  Holkjw  Dr.. 

(915)  541-7880 
San  Antonio  (OCS)  78229,  9502  Compoter  Dr.. 

(512)  641-2672 
San  Antonio  (O)  78229/2041.  3601  Bluemel 

Road,  (512)  225-6511,  (800)  592-2200 
Temple  (MCJ),ANHC)  76501. 1901  S.  First 

(817)778-4811 
Waco  (RO)  76799, 1400  N,  Valley  Mills  Dr. 
If  yoB  live  in  the  kxal  tdcpbone  aree  of 

Austin  477-5831,  Dallas  624-5440,  El  Paao 

545-2500.  Ft.  Worth  336-1641.  Waco  772- 

3060 
*Bo«vie  County  served  by  little  Rock.  AR 

(RO),  72114  Bldg.  65  Ft.  Roots  North.  Little 

Rock.  AR,  (800)  643-5668 
All  other  cooirtias  served  by  Waca  (800)  792- 

3271 
Victoria  (OCS)  77801,  2710  E.  Airline  Road. 

(5U)  572-0007 
Waco  (MCANHC)  76711.  4600  Memonal 

Drive.  (817)  753-6581 

Utah 

Salt  Uke  Oty  (RO)  84147,  P  O.  Box  11500, 

Federal  Bldg,  U5  &  Sute  Si 
If  you  live  in  the  local  telephone  area  oL 

Ogden  399-4433,  Prove /Orem  375-2902. 

Salt  Lake  City  524-5960 
All  othe-  Utah  areaa:  (800)  882-9183 
Salt  Uke  City  (MC&NHC]  64148,  500  Foothill 

Blvd,  (801)  583-1565 

Vermont 

White  River  Junction  (RO)  05001 

If  you  hve  io  the  local  telepbong  aree  oh 

White  River  Junction.  296-6177 
All  other  Vermont  areas;  |800)  623-4134 
White  River  Inaction  (MCANHTJ  N.  Hailland 

Rd.  05001  (802)  295-«363 
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Virginia 

Hampton  (MCD.ANHC)  23667  Emancipation 

Dr.  (804)  722-8961 
Richmond  (MCANHC)  23249  1201  Broad  Rock 

Rd.  (804)  230-0001 
Northern  Virginia.  Counties  of  Arlington  and 
Fairfax  and  the  cities  of  Alexandria.  Fairfax, 
and  Falls  Church 
Washington.  DC  (RO)  20421  941  N.  Capitol 

SL.  N.E. 
If  you  live  in  the  above  Virginia  counties  or 

cities:  (202)  872-1151 
Roanoke  (RO)  24011  210  Franklin  Rd..  SW. 
If  you  live  the  local  telephone  area  of: 

Hampton  722-7477,  Norfolk  627-0441. 

Richmond  648-1621.  Roanoke  982-6440 
All  other  Virginia  areas;  (800)  542-5828 
Salem  (MCANHC)  24153. 1970  Roanoke  Blvd., 

(703)  982-2463 

Washington 

Seattle  (RO)  98174.  Federal  Bldg..  915  2nd 

Ave. 
If  you  live  in  the  local  telephone  area  of: 

Seattle  624-7200.  Tacoma  383-3851 
All  other  Washington  areas:  (800)  552-7480 
Portland  (MCDANHC)  3710  SW..  US. 

Veteran*  Hospital  Rd.  (503)  22-9221 
Seattle  (MCANHC)  98108  1860  S.  Columbian 

Way  (206)  762-1010 
Spokane  (MC)  99208  N.  4815  Assembly  St. 

(509)  328-4521 
Tacoma  (MCD.ANHC)  98493  American  Lake 

(206)582-6440 
Vancouver  (MCD.ANHC)  98661  3710  S.W. 

U.S.  Veterans  Rd.  (503)  220-8262 
Walla  Walla  (MC)  99362  77  Wainwnghl  Dr. 

(509)  52S-5200 

West  Virginia 

Beckley  (MCANHC)  25801  200  Veterans  Ave. 

(304)  255-2121 
Clarksburg  (MC)  26301  Milford/Chestnut  Sts. 

(304)623-3461 
Counties  of  Brooke.  Hancock.  Marshall,  and 
Ohio 

Pittsburgh.  PA  (RO)  15222,  1000  Liberty  Ave 
If  you  live  in  the  local  telephone  area  of: 

Wheeling  232-1431.  Other  (800)  642-3520. 

(Huntington,  WV  RO) 
Remaining  counties  in  West  Virginia  ser\ed 

by:  Huntington  (RO)  25701  640  Fourth 

Avenue 
If  you  live  in  the  local  telephone  area  of: 

Charleston  344-3531,  Huntington  52a-5720. 

Parker»burg  485-9790 
All  other  areas  in  West  Virginia;  (800)  642- 

3520 
Huntington  (MC)  25704  1540  Spring  Valley  Dr. 

(304)  429-6741 
Martinsburg  (MC.D,AN>1C)  25401  Route  9 

(304)  283-0811 

Wisconsin 

Madison  (MC)  53705  2500  Overlook  Terrace 

(606)  256-1901 
Milwaukee  (RO)  53295  5000  W.  National 

Ave..  Bldg  6 
If  you  live  in  the  local  telephone  area  of; 

Milwaukee  383-8680 
All  other  Wisconsin  areas;  (800)  242-9025 
Tomah  (MCANHC)  54660  County  Trunk  E 

(606)  372-3971 
Milwaukee  (MCD.ANHC)  53295,  5000  W, 

National  Ave..  (414)  364-2000 


Deparlmenl  of  Veicrans  Affairs  Vel  Centers 
If  the  address  and/or  phone  number  hsted 
below  has  changed  for  any  Vet  Center, 
please  contact  your  local  telephone  operator 
or  the  nearest  VA  office. 

Alabama 

1425  S  21st  Si  ,  Suite  108,  Birmingham  35205, 

(205)  933-0500 
110  Marine  St.,  Mobile  36604.  (205)  694-4194 

Alaska 

4201  Tudor  Centre  Dr.,  Suite  115,  Anchorage 

99508.  (907)  563-6966 
712  10th  Avenue.  Fairbanks  99701.  (907)  456- 

4208 
905  Cook  St.  P.O.  Box  1883.  Kenai  99611,  (907) 

283-5205 
1075  Check  St.  Suite  111.  Wasilia  99687,  (907) 

376-4318 

Arizona 

141  East  Palm  Une.  Phoenix  85004.  (602)  261- 

4769 
637  Hillside  Ave..  Suite  A,  Prescott  86301, 

(602)  778-3469 
727  N.  Swan,  Tucson  85711,  (602)  323-3271 

Arkansas 

201  W  Broadway,  Suite  A.  Little  Rock  72114, 
(501)378-6395 

California 

859  S.  Harbor  Blvd.,  Anaheim  92805,  (714) 

776-0181 
VA  East  LA.  Clinic,  5400  E.  Ol.VTiipic  Blvd., 

«-128,  Commerce  90022,  (213)  728-9966 
1899  Clavton  Road,  Suite  140,  Concord  94520, 

(415)6i30^526 
7157  E.  Valley  Pkwy.,  Escondido  92025,  (619) 

747-7305 
305  "V"  St.,  Eureka  95501,  (707)  444-8271 
1340  Van  Ness  Ave..  Fresno  93721.  (209)  487- 

5660 
251  W  85th  Place,  Los  Angeles  90003.  (213) 

215-2380 
2000  Westwood  Blvd.,  Los  Angeles  90025, 

(213)475-8509 
455  Reservation  Rd.,  Suite  E,  Marina  §3933, 

(408)364-1660 
287-17th  St .  Oakland  94612,  (415)  763-3904 
4954  Arlington  Ave.,  Suite  A,  Riverside  92504. 

(714)  359-6967 
1111  Howe  Ave..  Suite  390.  Sacramento 

95628.  (916)  978-6477 
2900  6th  Ave..  San  Diego  92103,  (619)  294- 

2040 
25  Van  Ness  Ave.,  San  Francisco,  94102,  (415) 

431-6021 
967  West  Hedding,  San  Jose  95126,  (408)  249- 

1643 
32  W  25th  Ave.  #202,  San  Mateo  94403,  (415) 

570-5918 
1300  Santa  Barbara  Street,  Santa  Barbara 

93101.  (805)  564-2345 
16126  Lassen,  Sepulveda  91343,  (818)  892- 

9227 
515  North  Gate  Blvd..  Terre  Linda  94903 
313  N.  Mountain  Ave.,  Upland  91786,  (714) 

982-0146 

Colorado 

2128  Pearl  St..  Boulder  80302.  (303)  440-7306 

411  S.  Teion.  Suite  G,  Colorado  Springs  80903, 

(719) 471-9992 
1820  Cilpin  St..  Denver  80218,  (303)  881-9281 


Connecticut 

370  Market  St..  Hartford  06120.  (203)  240-3543 

562  Whalley  Ave..  New  Haven  06511.  (203) 

773-2232/2236 
16  Franklin  St.,  Room  109.  Norwich  06360. 

(203)  887-1755 

Delaware 

VA  Med.  Center  Bldg.  2, 1601  Kirkwood 
Hwy.,  Wilmington  19805,  (302J  994-2878 

District  of  Columbia 

737-1 IZ  8th  St.  S.E..  Washington.  DC  20003. 
(202) 745-8400/8402 

Florida 

400  East  Prospect  Rd..  Ft.  Lauderdale  33334. 

(305)  563-2992/3 
255  Uberty  St.,  Jacksonville  32202,  (904)  791- 

3621 
2311 10th  Ave,,  North  #13,  Uke  Worth  33461, 

(305)  585-0441 
412  N.E.  39th  St..  Miami  33137.  (305)  573- 

8830/1/2 
5001  S.  Orange  Ave.,  Suite  A,  Orlando  32809. 

(305)  648-6151 
15  W.  Strong  St..  Suite  100  C  Pensacola 

32501.  (904)  479-6665 
1800  Siesta  Drive,  Sarasota  33579,  (813)  952- 

9406 
235  31st  Street,  North,  St.  Petersburg  33713, 

(813) 327-3355 
249  E.  6th  Ave.,  Tallahassee  32303,  (904)  681- 

7172 
1507  W.  Sligh  Ave..  Tampa  33604.  (813)  22a- 

2621 

Georgia 

922  W.  Peachtree  St.,  Atlanta  30309,  (404) 

347-7264 
8110  White  Bluff  Rd.,  Savannah  31406,  (912) 

927-7360 

Hawaii 

Hilo  Shopping  Center.  1261  Kilauea  Ave., 

#260,  Hilo  96720,  (808)  969-3833 
1370  Kapiolani  Blvd.,  Suite  201,  Honolulu 

96814,  (808)  541-1764 
Pottery  Terrace,  Fern  Building.  75-5995 

Kuakini  Hwy.,  #415,  Kailua-Kona  96740, 

(808)  329-0574 
3367  Kuhio  Hwy.,  #101.  Lihue  96766.  (808) 

246-1163 
Ting  Building,  35  Lunalilo,  #101,  Wailuku 

96793,  (808)  242-6557 

Idaho 

103  W.  Boise  St.,  Boise  83702.  (208)  342-3612 
1975  South  5th  St.,  Pocatello  83201,  (208)  232- 
0316 

Illinois 

5505  S.  Haper,  Chicago  60637,  (312)  684-5500 

1607  W.  Howard  Street.  Chicago  60626.  (312) 

764—6595 
1600  Halsted  St..  Chicago  Heights  60411,  (312) 

754-0340 
1269  N.  89th  St.,  East  St.  Louis  62203,  (818) 

397-6602 
1529  46th  Ave.,  Moline  61265,  (309)  762-6954 
155  South  Oak  Park  Ave.,  Oak  Park  60302, 

(312)  383-3225/6 
605  N.E.  Monroe  St.,  Peoria  61603,  (309)  671- 

7300 
624  South  4th  St..  Springfield  62703.  (309)  671- 

7300 
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Indiana 

101  N.  Kentucky  Ave,  EvaMwiUe  47711.  [BM; 

425-0311 
7528  W.  Berry  St .  Fort  Wayne  4680Z  (219) 

423-1456 
2236  West  Ridge  Rd,  Gary  46408,  (219)  887- 

0048 
3833  Meridian.  Indianapolis  46208,  f3T7)927- 

6440 

Iowa 

2800  Harding,  Des  Moines  50310,  (515)  284- 

4929 
706  Jackson,  Sioux  City  SlMJl.  (712)  233-3200 

Kansas 

413  S.  Paltie,  Wichita  67211.  (316)  265-3260 

Kentucky 

1117  Limestone  Rd,  Lexington  40503,  (606) 

276-5269 
736  S.  1st  St..  Louisville  40202,  (502)  589-1981 

Louisiana 

2103  Old  Minden  Rd..  Bossier  Oty  71112. 

(318) 742-2733 
1529  N.  Claiborne  Ave.,  New  Orleans  70116. 
(504)  943-6386 

Maine 

352  Harlow  St.,  Bangor  04401,  (207)  947-3391/ 

2 
63  Treble  St..  Portland  04101,  (207)  780-3574/5 

Mary/and 

777  Washington  Blvd.,  Baltimore  2123a  (301) 

539-5511 
Elkton  Commercial  Plaza,  South  Bridge  St, 

Elkton  21921,  (301)  398-0171 
1015  Spring  St„  Suite  101,  Silver  Spring  20910 

(301)  745-6441 

Adassachuselts 

800  N.  Main  St.,  Avon  02322,  (617)  5»-2730 
665  Beacon  St..  Boston  02215.  (617)  424-0065 
73  East  Memmack  SL,  Lowell  018S2.  (617) 

453-1151 
7181  Hillman  St..  Room  110,  Nevi  Bedford 

02740.  (617)  999-6920 
1985  Main  St,  Northgate  Pliiza,  Springfield 

01103,(413)737-5167/8 
8  Worcester  St.,  West  Boylston  01583,  (617) 

835-2709 

Michigan 

1940  Eastern  Ave.,  S.E..  Grand  Rapids  46507, 

(616)  243-0385 
1766  Fort  St.,  Lincoln  Park  47146.  (313)  381- 

1370 
20820  Greenfield  Rd.,  Oakpark  48237.  (313) 

967-0040/1 

Minnesota 

405  E.  Superior  St.,  Duluth  55802,  (218)  722- 

8654 
2480  Unrverstfy  Ave.,  St.  Piiul  55114,  (812) 

644-4022 

Mississippi 

767  W.  Jackson  St.,  Biloxi  3953a  (eOl)  965- 

5727 
158  E.  Pascagoiiia  St,  )ackson  39201.  (flOl) 

353-4812 

Missouri 

3931  Main  St,  Kansas  Dty  641U.  (81^  7S3- 
1866 


2345  Pine  St..  St  Lours  63103,  (314)  231-1260 

Montana 

1948  Grand  Avenue,  Billings  59102,  (406)  «S7- 

6(m 
929  SW  Higgins  Ave.,  Missoula  5M82.  (406) 

721-4918 

Nebros/io 

920  L  St.,  Uncoln  68508,  (402)  476-9738 
5123  Lesvenwortli  SC  Omaha  SfUQA.  (402) 
553-2068 

Nevada 

704  S.  6th  St,  Las  Vegas  KlOl,  (702)  3m-83es 

1155  W.  4th  St..  Suite  101,  Reno  89503,  (7tE) 
323-1294 

New  Harppshrre 

103  Liberty  SU  Manchester  03104.  (602)  668- 

7060/61 

New  fersey 

626  Newark  Ave,  Jersey  City  07306,  (201) 

656-6986 
327  Central  Ave,  Linwood  06221.  (608)  927- 

8387 
75  Halsey  St,  Newark  07102  (201)  622-6940 
318  East  State  Su  Trenton  08608.  (609)  989- 

2260/1 

New  Mexico 

4603  4th  St„  NW,  Albuquerque  B7107.  (505) 

345-8366/8876 
4251  E.  Main.  Farmington  87401.  (505)  327- 

9684/5 
1996  St.  Michael's  Dr,  Warner  Plaza.  Suite  5, 

Santa  Fe  87501,  (505)  988-«562 

New  York 

875  Central  Ave,  Albany  12206.  (518)  436- 

2508 
116  West  Main  St,  Babylon  11702,  (516)  661- 

3930 
228  E.  Fordham  Rd..  Rooms  216.  217,  BroBX 

10456.  (212)  367-3500/1 

165  Cadman  Piaza.  East  Brooklyn  11201.  (718) 
330-2825/26 

351  Linwood  Ave,  Buffalo  14209,  (71^  862- 

0505/8 
45-20  83rd  St.,  Klmhurst  11373,  (718)  446- 

8233/4 

166  W,  75th  SL,  New  York  10023,  (212)  944- 
2917/30 

294  South  Plymouth  Ave,  Rochester  14608 

(716) 263-5710 
210  Nk>rth  Towrtsend  St.  SyracBic  13203, 

(315) 423-5690 
200  Hamilton  Ave.,  White  Plams  Mall  White 

Plains  10601,  (914)  684-^70 

North  Carolina 

223  S.  Brevard  St..  Suite  103.  Charlotte  28202, 

(704)  333-6107 
4  Market  Square,  FayetleviUe  28301  (319)  323- 

4908 
2009  Elm-Eugene  St..  Greensboro  27406,  (919) 

333-5366 
150  Arimgton  Blvd.,  Suite  B.  Greenville  27834. 

(919) 355-7920 
336  FayetteviUe  Street  MaU.  Wake  County 

Bvildmg.  Roocn  738.  Raleigh  27801.  (919) 

856-4616 

North  Dakota 

1322  Gateway  Dr..  Fargo  58103.  (701)  237-0942 
108  East  Burdick  Expressway.  Minot  &6701. 
(701)852-0177 


Ohio 

2134  Lee  Rd,  Cleveiand  Hetghts  44118.  (Zlft) 

932-8471 
30  East  Holhster  SU  Cincinnati  452ia  (513) 

569-7140 
11S11  LoraiB  Ave,  Clevebnd  44111.  (216) 

671-8530 
1054  E.  BroMi  St,  Columbvs  4320&  f«14)  253- 

3500 
6  Soolb  Patterson  Bh>d..  Dayton  454IC  (513) 

461-9150/1 

OkJahoma 

3033  N.  WalniiL  Suite  101 W.  Oktatwia  CUy 

73105,  (405)  270-5184 
1855  E.  15lh  St.  Tntsa  74104.  (918)  581-7106 

Oregon 

1966  Garden  Ave.,  Eugene  97403.  (503)  878- 

6918 
615  NW.  5th  SI.  Grants  Pass  9672R  (50^  479- 

6912 
2450  SE.  Belmont.  Portland  97214,  (503)  231- 

1586 
2009  Slate  St..  Salem  97301  (503)  S82-9911 

Pettnsylvooto 

G  Daniel  Baldwin  Bldg..  1000  Slate  St,  Saitps 

1  A  2  (Lobby).  Ene  16501.  (814)  453-7956 
1007  North  Front  St.,  Hamsburg  17102,  (717) 

782—3954 
5000  Walnut  St.,  McKeesport  15132,  (412)  878- 

TTTM 
1026  Arch  St.,  Philadelphia  19107.  (215)827- 

0238 
5601  N.  Broad  St,  Rm.  204,  Philadelphia 

19141.  (215)924-4670 
954  Perui.  Ave,  Pittsburgh  15222.  (412)  765- 

1193 
959  Wyoming  Ave.,  Scranlon  18509,  (n7)  344- 

2676 

Puerto  Rico 

52  Gonzalo  Marin  Ave,  Arecibo  00612.  (809) 

879-4510 
35  Mayor  St..  Ponce  00731.  (809)  846-4078 
Suite  LC6A  and  LC9.  Condomino  Med.. 

Center  Plaza.  La  Riviera.  Rio  Picdras  00921, 

(809)  783-8794 

Rhode  Island 

789  Park  Ave..  Cranston  02920.  (401)  467-2046 

South  Corotrna 

1313  Elmwood  Ave,  Colombia  29201.  (803) 

765-9944 
904  Pendleton  St..  Greenville  29601,  (803)  271- 

2711 
3366  Rivers  Ave,  No.  Charleston  29406,  (803) 

747-8387 

South  Dakota 

610  Kansas  City  St..  Rapid  City  57701  (806) 

348-0077 
115  North  Dakota  SL.  Sioux  Falls  57102.  (805) 

332-0656 

Tennessee 

425  Cumberiand  St.,  Suite  14a  Chattanooga 

37415.  (6151  752-5234 
703  S.  Roen  St,  )ohasoo  City  37601.  (615)  928- 

8387 
2817  E.  MagKoita  Ave,  Knoxnlle  37917,  (615) 

971-5866 
1  North  3rd  St,  Memphis  3*n03,  (901)  521- 

3506 
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Texas 

2900  West  lOlh  St..  Amanllo  79106.  (806)  376- 

2127 
3401  Manor  Rd..  Suite  102.  Austin  78723.  (512) 

476-0607/8 
3134  Reid  Dr..  Corpus  Chnsti  78404.  (512)  88<V- 

3101 
5415  Maple  Ave.,  Suite  114,  Dallas  75235, 

(214)  634-7024 
2121  Wyoming  St.,  El  Paso  79903,  (915)  542- 

2851/2/3 
1305  W.  Magnolia,  Suite  B,  Fort  Worth  76104, 

(817) 921-3733 
8100  Washington  Ave..  Suite  120,  Houston 

77007,  (713)  880-8387 
4905A  San  )acinto  St.,  Houston  77004.  (713) 

522-5354/5376 
717  Corpus  Chnsti,  Laredo  78040,  (512)  72a- 

4660 
3208  34th  St.,  Lubbock  79410.  (806)  743-7551 
1317  E.  Hackberry  St,  McAllen  78501.  (512) 

631-2147 
3404  West  Illinois,  Suite  1.  Midland  79703, 

(915)  697-8222 
107  Lexington  Ave.,  San  Antonio  78205,  (512) 

220-4025 
1916  Fredericksburg  Rd.,  San  Antonio  78201. 

(512)  229-4120 

Utah 

750  N.  200  West,  Suite  105.  Provo  84601,  (801) 

377-1117 
1354  East  3300,  South  Salt  Lake  City  84106, 

(801)584-1294 

Vermont 

359  Dorset  St..  South  Buriinglon  05401,  (802) 

862-1806 
Building  No.  2,  Oilman  Office  Center,  Holiday 

Inn  Dr..  White  River  Junction  05001,  (802) 

295-2908 

Virgin  Islands 

United  Shopping  Plaza,  Suite  4,  Christiansted. 

St.  Croix  00620,  (809)  778-5553 
Havensight  Mall,  St.  Thomas  00801,  (809)  774- 

6674 

Virginia 

7150 ^  Tidewater  Dr.,  Norfolk  23505,  (804) 

587-1338 
3022  W  Clay  St..  Richmond  23220.  (804)  353- 

8958 
320  Mountain  Ave.,  SW  ,  Roanoke  24014, 

(703) 342-9726 
7024  Spring  Garden  Dr  ,  Brookfield  Plaza, 

Springfield  22150.  (703)  866-0924 

Washington 

1322  E.  Pike  St.,  Seattle  98122.  (206)  442-2706 

26  West  Mission  St..  Spokane  99207.  (509) 

327-0274 
4801  Pacific  Ave..  Tacoma  98408.  (206)  473- 

0731/2 

West  Virginia 

314  Neville  St..  Beckley  25801,  (304)  252-8220 

1591  Washington  St..  East  Charleston  25301. 

(304) 343-3825 
1014  6th  Ave.,  Huntington  25701.  (304)  523- 

8387 
218  West  King  St..  Martinsburg  25401.  (304) 

283-6776 
1191  Pineview  Dr  .  Morgantown  26505.  (304) 

291-4001/2 
701  Mercer  St.,  Princeton  24740,  (304)  425- 

5653 


Social  Ministries  BIdg..  7  13th  St.,  Wheeling 
26003,  (304)  233-0880,  Ext,  271 

Wisconsin 

147  South  Butler  St..  Madison  53703.  (608) 

264-5342/3 
3400  Wisconsin  Ave..  Milwaukee  53208,  (414) 

344-5504 

Wyoming 

111  S.  Jefferson,  Casper  82601,  (307)  235-8010 

3130  Henderson  Dr..  Cheyenne  82001,  (307) 

778-7370 

Department  of  Veterans  Affairs  National 
Cameteiies 

•Available  only  for  burial  of  eligible 
survivors  of  family  members  already  interred; 
"closed"  cemetery. 

"Space  available  only  for  cremation 
remains. 

*  *  'Space  also  available  for  cremated 
remains  in  a  columbarium. 

Note:  Most  closed  national  cemeteries  can 
inter  cremated  remains  Occasionally  full- 
caskel  gravesltes  become  available  in  closed 
cemeteries  due  to  disinterments  or 
relinquishment  of  gravesite  reservations 
made  pnor  to  1962.  Contact  the  cemetery 
director  for  information. 

Alabama 

•Mobile  National  Cemetery.  1202  Virginia  St., 

Mobile  36604,  (Call  Barrancas  NC,  FL  for 

information) 
Fort  Mitchell  National  Cemetery,  P.O.  Box 

2517,  Ptienix  City  36868,  (205)  855-4731 

Alaska 

Ft  Richardson  National  Cemetery.  P  O.  Box 

5-2498  R.  Richardson  99505,  (907)  862-4217 
Sitka  National  Cemetery.  P.O.  Box  1065.  (Call 

Fort  Richardson  NC,  AK  for  information) 

Arizona 

National  Memorial  Cemetery  of  Arizona, 

23029  N  Cave  Creek  Road,  Phoenix  85024, 

(602)  445-4860,  Ext.  242 
"Prescott  National  Cemetery,  VA  Medical 

Center,  Prescott  86313.  (602)  445-^*860.  Ext, 

242 

Arkansas 

Fayetteville  National  Cemetery,  700 

Government  Ave..  Fayetteville  72701.  (501) 

444-5051 
Fort  Smith  National  Cemetery,  522  Garland 

Ave  and  South  6th  St„  Fort  Smith  72901. 

(501)783-5345 
•Little  Rock  National  Cemetery.  2523 

Confederate  Blvd..  Little  Rock  72206,  (501) 

374-8011 

California 

••Fort  Rosecrans  National  Cemetery.  Point 

Loma,  P  O  Box  6237,  San  Diego  92106,  (619) 

553-2084 
••Golden  Gate  National  Cemetery  1300 

Sneath  Lane.  San  Bruno  94066,  (415)  589- 

7737 

•  'Los  Angeles  National  Cemetery,  950  South 

Sepuiveda  Blvd  ,  Los  Angeles  90049,  (213) 

824-4311 
••'Riverside  National  Cemetery,  22495  Van 

Buren  Blvd.,  Riverside  92508,  (714)  653-8417 
'  "San  Francisco  National  Cemetery,  P.O. 

Box  29012,  Presidio  of  San  Francisco.  San 

Francisco  94129,  (415)  561-2008  or  2986 


Colorado 

Fort  Logan  National  Cemetery,  3698  South 

Sheridan  Blvd..  Denver  80235.  (303)  761- 

0117 
Fort  Lyon  National  Cemetery.  VA  Medical 

Center,  Fort  Lyon  81008.  (719)  456-1260, 

Ext,  252 

Florida 

Barrancas  National  Cemetery.  Naval  Air 

Station,  Pensacola  32508,  (904)  452-3357  or 

4196 
'Bay  Pines  National  Cemetery,  P.O.  Box  477, 

Bay  Pines  33504,  (813)  398-9426 
Florida  National  Cemetery,  P.O.  Box  337, 

Bushnell,  FL  33513,  (904)  793-7740 
"St.  Augustine  National  Cemetery.  104 

Marine  St.,  St.  Augustine  32084.  (Call 

Florida  NC  for  information) 

Georgia 

•Marietta  National  Cemetery,  500 

Washington  Ave.,  Marietta  30060,  (404) 

428-5631 

Hawaii 

•••National  Memorial  Cemetery  of  the 

Pacific,  2177  Puowaina  Dr„  flonolulu  96813. 

(808)  551-1427 

Illinois 

•Alton  National  Cemetery,  600  Pearl  St„ 

Alton  62003.  (Call  Jefferson  Barracks  NC, 

MO,  for  information) 
Camp  Butler  National  Cemetery,  R.R.  «1. 

Springfield  62707,  (217)  522-5764 
Danville  National  Cemetery,  1900  East  Main 

St„  Danville  81832,  (217)  442-8000,  Ext.  391 
Mound  City  National  Cemetery.  Junction- 
Highways  37  &  51,  Mound  City  62963.  (Call 

Jefferson  Barracks  NC,  MO,  for 

information) 
Quincy  National  Cemetery,  36th  and  Maine 

St.,  Quincy  62301.  (Call  Keokuk  NC,  lA,  for 

information) 
Rock  Island  National  Cemetery.  Rock  Island 

Arsenal,  Rock  Island  61299-7090,  (309)  782- 

6715 

Indiana 

•Crown  Hill  National  Cemetery,  700  W.  38th 

St.,  Indianapolis  46208.  (Call  Marion  NC, 

IN,  for  information) 
Marion  National  Cemetery.  VA  Medical 

Center,  Marion  46952,  (317)  674-3321,  Ext. 

546/547 
New  Albany  National  Cemetery.  1943  Ekin 

Ave.,  New  Albany  47150.  (Call  Zachary 

Taylor  NC,  KY,  for  information) 

Iowa 

Keokuk  National  Cemetery,  1701 J  St.. 
Keokuk  52632.  (319)  524-1304 

Kansas 

•Fort  Leavenworth  National  Cemetery.  P.O. 

Box  1694,  Leavenworth  66048  (Call 

Leavenworth  NC.  KS.  for  information) 
Fort  Scott  National  Cemetery,  P.O.  Box  917. 

Fort  Scott  66701,  (316)  223-2840 
Leavenworth  National  Cemeteries,  P.O.  Box 

1694  Leavenworth  66048.  (913)  682-1748  or 

1749 
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Kentucky 

Camp  Nelson  National  Cemetery.  6980 

Danville  Rd.,  Nicholasville  40356,  (606)  885- 

5727 
"Cave  Hill  National  Cemetery,  701  Baxter 

Ave.,  Louisville  40204,  (Call  Zachary  Taylor 

NC,  KY,  for  information) 
•Danvdle  National  Cemetery,  377  North  First 

St.,  Danville  40442,  (Call  Camp  Nelson  NC. 

KY,  for  information) 
Lebanon  National  Cemetery,  R.R.  1.  Box  616. 

Lebanon  40033,  (502)  692-3390 
'Lexington  National  Cemetery,  833  West 

Main  St.,  Lexington  40508.  (Call  Camp 

Nelson  NC.  KY,  for  information) 
Mill  Springs  National  Cemetery,  R,R.  2,  P,0. 

Box  172,  Nancy  42544.  (Call  Camp  Nelson 

NC,  KY,  for  information) 
Zachary  Taylor  National  Cemetery,  4701 

Brownsboro  Rd,.  Louisville  40207,  (502) 

893-3852 

Louisiana 

Alexandria  National  Cemetery.  209  Shamrock 

Ave.,  Pineville  71360,  (318)  473-7588 
•Baton  Rouge  National  Cemetery,  220  North 

19th  St„  Baton  Rouge  70806.  (Call  Port 

Hudson  NC.  LA,  for  information) 
Port  Hudson  National  Cemetery,  209  Port 

Hickey  Rd.,  Zachary  70791,  (504)  389-0788 

Maine 

"Togus  National  Cemetery,  VA  Medical  and 

Regional  Office  Center,  Togus  04330.  (207) 

623-8411 

Maryland 

•Annapolis  National  Cemetery.  800  West  St., 

Annapolis  21401.  (Call  Baltimore  NC,  MD. 

for  information) 
•Baltimore  National  Cemetery,  5501 

Frederick  Ave,,  Baltimore  21228.  (301)  644- 

9697 
•Loudon  Park  National  Cemetery,  3445 

Frederick  Ave..  Baltimore  21229.  (Call 

Baltimore  NC,  MD,  for  information) 

Massachusetts 

Massachusetts  National  Cemetery,  Bourne 
02532,  (508)  563-7113 

Michigan 

Fort  Custer  National  Cemetery,  15501 
Dickman  Rd,.  Augusta  49012,  (616)  731-4164 

Minnesota 

Fort  Snelling  National  Cemetery.  7601  34th 

Ave.,  South,  Minneapolis  55450,  (612)  726- 

1127  or  1128 

Mississippi 

Biloxi  National  Cemetery,  P.O.  Box  4968, 

Biloxi  39535,  (601)  388-6668 
Corinth  National  Cemetery,  1551  Horton  St., 

Corinth  38834,  (601)  286-5782 
Natchez  National  Cemetery,  61  Cemetery  Rd.. 

Natchez  39120,  (601)  445-^981 

Missouri 

Jefferson  Barracks  National  Cemetery,  101 

Memorial  Drive.  St.  Louis  63125,  (314)  263- 

8691  or  8692 
•Jefferson  City  National  Cemetery,  1024  East 

McCarty  St.,  Jefferson  City  65101.  (Call 

Jefferson  Barracks,  NC,  MO,  for 

information) 


Springfield  National  Cemetery,  1702  East 
Seminole  St.,  Springfield  65804,  (417)  881- 
9499 

Nebraska 

Fort  McPherson  National  Cemetery,  HCO  1. 
Box  67,  Maxwell  69151,  (308)  582-4433 

New  Jersey 

Beveriy  National  Cemetery,  R.D.  1  Bridgeboro 

Rd.,  Beverly  08010,  (609)  877-5460 
•Finn's  Point  National  Cemetery,  R.F.D.  3, 

Fort  Mott  Rd.,  Box  542.  Salem  08079.  (609) 

935-3628,  6694  New  Mexico 

New  Mexico 

Fort  Bayard  National  Cemetery,  Bayard 

88038.  (Call  For  Bliss  NC,  TX,  for 

information) 
Santa  Fe  National  Cemetery,  P.O.  Box  88, 

Santa  Fe  87501.  (505)  98&-6400 

New  York 

Bath  National  Cemetery,  VA  Medical  Center, 

Bath  14810,  (607)  776-2111,  Ext.  293 
•••Calverton  National  Cemetery,  210 

Princeton  Blvd.,  Calverton  11933,  (516)  727- 

5410  or  5770 
•Cypress  Hills  .National  Cemetery.  625 

Jamaica  Ave.,  Brooklyn  1120a  (Call  Long 

island  NC,  NY,  for  information) 
'Long  Island  National  Cemetery, 

Farmingdale,  LI.  11735,  (516)  249-7300 
Woodlawn  National  Cemetery.  1825  Davis 

St.,  Elmira  14901.  (Call  Bath  NC,  N'Y,  for 

information) 

North  Carolina 

New  Bern  National  Cemetery,  1711  National 

Ave.,  New  Bern  28560,  (919)  637-2912 
•Raleigh  National  Cemetery,  501  Rock  Quarry 

Rd.,  Raleigh  27610,  (919)  832-0144 
Salisbury  National  Cemetery,  202 

Government  Rd.,  Salisbury  28144,  (704) 

636-2661 
Wilmington  National  Cemetery,  2011  Market 

St.,  Wilmington  28403.  (Call  New  Bern,  NC, 

NC,  for  information) 

Ohio 

Dayton  National  Cemetery,  VA  Medical 

Center,  4100  W.  Third  St.,  Dayton  45428. 

(513)  262-2115 

Oklahoma 

Fort  Gibson  National  Cemetery,  Route  2,  Box 
47.  Fort  Gibson  74434.  (918)  478-2334 

Oregon 

Eagle  Point  National  Cemetery.  2763  Riley 

Road.  Eagle  Point  97524,  (503)  826-2511 
'Roseburg  National  Cemetery.  VA  Medical 

Center,  Roseburg  97470.  (Call  (503)  440- 

1000  for  information) 
" 'Willamette  National  Cemetery  11800  S.E. 

Mt.  Scott  Blvd,,  P.O.  Box  66147,  Portland 

97266, (503)  272-5250 

Pennsylvania 

Indiantown  Gap  National  Cemetery,  P.O.  Box 

187,  Annville  17003,  (717)  865-5254  or  5256 
•Philadelphia  National  Cemetery,  Haines 

Street  and  Limekiln  Pike,  Philadelphia 

19138.  (Call  Beverly  NC,  NJ,  for 

information) 


Puerto  Rico 

Puerto  Rico  National  Cemetery.  P.O.  Box 
1298,  Bayamon  00619,  (809)  785-7281 

South  Carolina 

Beaufort  National  Cemetery.  1601  Boundary 
St.,  Beaufort  29902,  (803)  524-3925 

Florence  National  Cemetery,  803  Elast 
National  Cemetery  Road,  Florence  29501. 
(803)  669-8783 

South  Dakota 

Black  Hills.  National  Cemetery,  P.O.  Box  640, 

Sturgis  57785,  (605)  347-3830 
'Fort  Meade  National  Cemetery,  VA  Medical 

Center,  Fort  Meade  57785  (Call  Black  Hills 

NC.  SD.  for  information) 
Hot  Springs  National  Cemetery,  VA  Medical 

Center,  Hot  Springs  57747,  (605)  745-4101, 

Ext.  230 

Tennessee 

Chattanooga  National  Cemetery,  1200  Bailey 

Ave  ,  Chattanooga  37405,  (615)  855-6590  or 

6591 
Knoxville  National  Cemetery,  939  Tyson 

Street,  N.W..  Knoxville  37917.  (615)  673- 

4560 
Memphis  National  Cempten,',  3568  T-^wnes 

Ave..  Memphis  38122,  (901 )  386-8311 
Moutain  Home  National  Cemetery.  P  O  Box, 

8,  Mountain  Home  37684.  |615)  929-7891 
Nashville  National  Cemetery,  1420  Gallatin 

Road  South.  Madison  37115  (615)  327-5360 

Texas 

Fort  Bliss  National  Cemetery,  P.O.  Box  6342. 

Fort  Bhss  79906,  (915)  541-7674 
Fort  Sam  Houston  National  Cemetery,  1520 

Harry  Wurzbach  Rd..  San  Antonio  78209, 

(512)'221-2136 
Houston  National  Cemetery.  10410  Veterans 

Memorial  Drive,  Houston  77038,  (713)  653- 

3112 
'Kerrville  National  Cemetery,  VA  Medical 

Center.  3600  Memonal  Blvd.,  Kerrville 

78028.  (512)  896-2020 
'San  Antonio  .National  Cemetery,  517  Paso 

Hondo  St.,  San  Antonio  78202.  (Call  Fort 

San  Houston.  NC,  TX.  for  information) 

Virginia 

•Alexandria  National  Cemetery,  1450  Wilkes 

St..  Alexandria  22314.  (Call  Quantico  NC. 

VA,  for  information) 
'Balls  Bluff  National  Cemetery,  Leesburg 

22075.  (Call  Culpeper  NC  VA.  for 

information) 
'City  Point  National  Cemetery,  10th  Ave.  and 

Davis  St.,  Hopewell  23860  (Call  Richmond 

NC,  VA,  for  information) 
'Cold  Harbor  National  Cemetery.  Rt.  156 

North,  Mechanicsville  23111.  (Call 

Richmond  NC,  V.A,  for  information) 
Culpeper  .National  Cemetery.  305  US,  Ave.. 

Culpeper  22"01.  (703)  825-0027 
'Ddnville  National  Cemetery,  721  Lee  St., 

Danville  24541.  (Call  Salisbury  National 

Cemetery,  NC,  for  information) 
'Fort  Harnson  National  Cemetery,  8620 

Varina  Road,  Richmond  23231.  (Call 

Richmond  NC,  V.^,  for  information) 
•Glendale  National  Cemetery.  301  Willis 

Church  Rd.,  Richmond  23231.  (Call 

Richmond  .NC,  VA,  for  information) 
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Hampton  National  Cemetery,  Cemelery  Rd. 

at  Manhall  Ave  Hampton  23809.  (884) 

723-7014 
•Hampton  National  Cemetery.  VA  Medical 

Center,  Hampton  23669.  (Call  Hampton  NC 

a4  CcBetery  Rd.  for  infamatMa) 
Quanlico  Natioaal  C««etery.  P.O.  Box  10, 

Triangle  22172.  (2821 680-2217  or  (703)  221- 

2183 
•Richmond  National  Cemetery.  1701 

Williamsburg  Rd.,  Richmond  23231,  (8041 

222-1490 
•Seven  Pm«  National  Ceaietery.  400  East 

Williamsburg  Rd.,  Sandrton  23150.  (CalJ 

Richm»nd  NC  VA.  for  information) 
•Staunton  Natiooal  Cemetery,  901  Richmond 

Ave.,  Staunton  24401.  (Call  Culpeper  NC. 

VA.  for  iafonnation) 
•Winchester  National  Cemetery.  401  National 

Ave  .  Winchester  22801.  (Call  Culpeper  NC, 

VA,  for  information) 

West  Virginia 

•Grafton  National  Cemetery.  431  Walnut  St , 

Grafton  283S4,  (J04)  285-2044 
West  Virginia  National  Cemetery.  Rt.  2,  Box 

127,  Pruntylown  28354.  (Call  Grafton  NC, 

WV,  for  irrformatlon) 

Wisconsin 

Wood  National  Cemetery.  SOOO  W.  National 

Avenue.  BmWmg  #122.  Milwaukee  53295. 

(414)  382-5300 

Alcohol  or  Drug  Dependence  Treatment 

Patients  may  be  admitted  to  any  VA 
medical  center  for  inpatient  care.  However, 
there  are  gpeciahzed  VA  Alcohol 
Dependence  Treatment  Prograin*  and  Drug 
Dependence  Treatment  Programs  for 
inpatient  and/or  outpatient  care  in  VA 
medical  centers  in  the  following  states; 
(Abbreviations  of  type  of  programs  are  as 
follows;  A-Alcoholiam  Program;  D-Drug 
Dependence  Program:  A&D-both  Alcohol  and 
Drug  Dependence  Programs). 

Alabama 

700  S.  19th  St.,  Birmingham  35233  (A),  (204) 

933-8101 
Loop  Rd.,  TOTCakKwa  35404  [A),  (205)  553- 

3760 

Alaska 

235  E.  8th  Ave..  Anchorage  99501  (A).  (907) 
271-4555 

.Arizona 

7th  St,  &  IndUn  School  Rd..  Phoenix  85012 

(A).  (602)  277-5551 
500  Hwy.  as.  N.,  PMMCOtt  86313  (A),  (602)  445- 

4860 
S.  6th  Ave  at  Ajo  Way,  Tucson  85723  (A  i 

D).  (602)  792-14S0 

Arkansas 

300  E.  Roosevelt  Rd..  UtUe  Rock  72206  |A  4 
D).  (501)  661-1202 

California 

2615  E  Clinton  Ave..  Fresno  93703  (A),  (209 

225-6100 
11201  Benton  St.,  Loma  Linda  92357  (A),  (714) 

825-7084 
5901  E.  7th  St.,  Long  Beach  90822  (A  S  D), 

(213)  498-1313 
Wilshire  &  Sawtelle  Blvd  .  West  Los  Angeles 

90073  (A  &  01,  (213)  478-3711 


425  S.  Hill  St.,  I.o«  Angeles  OPC  90013  (A  * 

D1,  (213)  688-S843 
150  Muir  Rd  ,  Martinez  94553  (A  &  D),  (415) 

228-6800 
3801  Miranda  Ave  ,  Palo  Alto  94304  (A  *  D). 

(415)493-5000 
3350  Lalolla  VillaRP  Dr  ,  San  Diego  92161  (A  * 

D),  (714)  453-:-.S<K) 
41,50  Clement  St,  San  Francisco  94121  (A  & 

D).  (415)  221-4810 
16111  PlummerSt    SppiilvHa  91343  '.\  *  D). 

(213)991-7711 

Colorado 

1055  Clermont  St.,  Denver  80220  (A  ft  D).  (303) 

399-8020 
Hwy  183  off  Hwy  50  Fori  Lyon  81038  (A), 

(303) 456-1260 

Connecticut 

W.  Spring  St  .  West  Haven  06516  (A),  (203) 
932-5711 

District  of  Columbia 

50  Irving  St.  N  W..  Washmgton.  D  C  20422  (A 
f,  D],  (202)  ■'45-8161  or  8152 

Floncia 

1000  Bay  Pines  Blvd.,  N.,  Bay  Pines  33504  (A). 

(813)  398-6661 
Archer  Rd.,  Gainesville  32602  (A).  (904)  376- 

1611 
1201  \  W  16th  SL.  Miami  33125  (A  &  D),  (305) 

324-4455 

Georgia 

1670  Clairmont  Rd..  Atlanta  (Decatur)  30033 

(A&  D|.  (404)321-6111 
2460  W  nghtsboro  Rd..  Augusta  30910  (A). 

(404)724-5116 

Illinois 

820  S  Damen  Ave  ,  Chicawo.  West  Side  60680 

(A  4  D).  (312)666-6500 
1900  E.  Main  St.,  Danville  61832  (A).  (217) 

442-8000 
Roonevelt  Rd  A  5th  Ave..  Hines  60141  (A  4 

D).  (312)  :M;i-7200 
Buckley  Rd  ,  Rt  137.  North  Chicago  60064  (A 

h  D).  (312)  6«8-1900 

Indiana 

1481  W  lOlh  St.,  Indianapohs  46202  (A  h  D), 

(317)  429-6:'41 
E.  38th  St.,  Marion  46952  (A).  (317)  674-3321 

lo  wa 

30th  4  Euclid.  Des  Moines  50310  (A).  (515) 
255-2173 

Kansas 

4801  Linwood  Blvd  .  Ikansas  City  64128  (A). 

(816) 861-4700 
4101  S.  4th  St  Traffic  way.  Leavenworth  66048 

(A).  (913)682-2000 
2200  Gage  Blvd..  Topeka  66622  (A).  (913)  272- 

3111 

Kentucky 

Leestown  Rd.,  Lexington  40511  (A).  (606)  23i- 
4511 

Louisiana 

1601  Perdido  St..  New  Orleans  70146  (A  4  D). 

(504)  56»-0eil 
510  E.  Sioner  .Ave.,  Shreveporl  71130  (A), 

(318)221-6411 


Maine 

Rt  17,  Toyis  04330  (A),  (207)  623-8411 

Mary-land 

3900  Loch  Raven  Blvd.,  BaJtimore  21218  (A  & 
D).  (301)  467-9932 

Massachusetts 

200  Springs  Rd.,  Bedford  01730  (A  &  D),  (617) 

275-7500 
150  S.  Huntington  Ave.,  Boston  01230  (A  ft  D), 

(617) 232-9500 
125  Lincoln  St.,  Boston.  OPC  02111  (D),  (617) 

223-2020 
940  Belmont  St..  Brockton  02401  (A),  (617) 

583-4500 
Rt.  9.  Northampton  01060  (A).  (413)  584-4040 

Michigan 

Southfield  ft  Outer  Dr..  Allen  Park  48101  (A  ft 

D).  (313)  562-6000 
5500  Armstrong  Rd..  Battle  Creek  49015  (A  4 

D).  (616)  966-5600 

Minnesota 

One  Veterans  Drive,  Minneapolis  55417  (A  ft 

D),  (812)  725-6767 
8th  St.,  St.  Qoud  56301  (A),  (612)  252-1670 

Mississippi 

Pass  Rd..  Biloxi  39531  (A),  (601)  388-5541 
1500  E.  Woodrow  Wilson  Dr.,  Jackson  39216 
(A),  (601)  362-4471 

Missouri 

I  270,  St.  Louis,  63125  (A  &  D),  (314)  487-0400 

Xebraska 

2201  N.  Broad  Well.  Grand  Island  68803  (A  ft 

D),  (308)  382-3660 
600  S.  70th  St.,  Lincoln  68510  (A),  (402)  489- 

93802 
4104  Woolworth  Ave.,  Omaha  68105  (A).  (402) 

346-6800 

Nevada 

1000  Locust  St .  Reno  89520  (A4D).  (702)  786- 
7200 

A'eiv-  Hampshire 

718  Smyth  Rd.,  Manchester  03104  (A),  (603) 
624^366 

Xew  Jersey 

Tremont  Ave.,  East  Orange  07019  (A  4  D). 

(201)  676-1000 
Knoll  Croft  Rd.,  Lyons  07939  (A),  (201)  647- 

0180 

A'evv  Mexico 

2100  Ridgecrest  Dr.  SE..  Albuquerque  87108 
(A).  (505)  265-1711 

A'eiv  York 

113  Holland  Ave.,  Albany  12208  (A  4  D),  (518) 

462-3311 
130  W,  Kingsbridge  Rd.,  Bronx  10468  (A  ft  D), 

(212)584-9000 
800  Poly  Place,  Brooklyn  11209  (A  &  D),  (212) 

836-6600 
3495  Bailey  Ave.,  Buffalo  14215  (A  4  D),  (716) 

834-9200 
Fort  Hill  Ave..  Canandaigua  14424  (A).  (716) 

394-2000 
Albany  Post  Rd.,  Montrose  10548  (A  4  D). 

(914]  737.^1400 
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1st  Ave.  at  E.  24th  St.,  New  York.  Manhattan 
10010  (D),  (212)  686-7500 

Xorth  Carolina 

1601  Bren.ner  Ave,,  Salisbury  28144  (A),  (704) 
636-2351 

Ohio 

3200  Vine  St.,  Cincinnati  45220  (A  4  D),  (513) 

861-3100 
1000  Brecksville  Rd„  Cleveland,  Brecksville 

44141  (A  4  D),  (216)  526-3030 
1000  Brecksville  Rd.,  Cleveland,  Wade  Park 

44141  (A),  (216)  791-3800 

Oklahoma 

921  N.E.  13th  St..  Oklahoma  City  73104  (A  4 

D).  (405)  272-9876 
635  W.  nth  St..  Tulsa  OPC  74127  (D)  Phone 

Muskogee;  (918)  683-3261 

Oregon 

Garden  Valley  Blvd..  Roseburg  97470  (A), 

(503)672-4411 
Wwy.  62,  White  City  97503  (A),  (503)  826- 

2111 

Pennsylvania 

Blackhorse  Rd.,  Coatesville  19320  (A  4  0), 

(215)  384-7711 
University  4  Woodland  Ave.,  Philadelphia 

19104  (A4D),  (215)  382-2400 
Highland  Dr.,  Pittsburgh  15205  (A).  (412)  363- 

4900 
University  Dr.,  Pittsburgh  15240  (D),  (412) 

683-3000 

Puerto  Rico 

GPO  Box  4867,  San  juan  00936  (A  4  D),  (809: 
758-7575 


Rhode  Island 

Davis  Park,  Providence  02908  (A  4  D)  (401) 
273-7100 

South  Carolina 

109  Bee  St„  Charleston  29403  (A),  (803)  577- 

5011 
1801  Assembly  St..  Columbia  29201  (A).  (803) 

776-4000 

South  Dakota 

1  90/Hwy.  34,  Fort  Meade  57741  (A),  (605) 

347-2511 
5th  St..  Hot  Springs  57747  (A),  (605)  745-4101 

Tennessee 

1030  (efferson  Ave.,  Memphis  28104  (A  4  D) 

(901)523-8990 
lohnson  City,  Mountain  Home  37684  (A), 

(615)926-1171 
Lebanon  Hwy.,  Murfreesboro  371.30  (A).  (615) 

893-1360 

Texas 

2400  Gregg  St.,  Big  Spring  79720  (A).  ,915) 

263-7361 
4500  S.  Lancaster  Rd..  Dallas  75216  (A  4  D). 

(214) 376-5451 
2003  Holcombe  Blvd.,  Houston  77211  (A  4  D). 

(713)795^*411 
7400  Merton  Minter  Blvd..  San  Antonio  "8284 

(A),  (512)696-9660 
1901  S.  First.  Temple  76501  (A).  (817)  778-4811 
Memorial  Dr.,  Waco  76703  (A),  (803)  752-6581 

Utah 

500  Foothill  Bivd.,  Salt  Lal>e  City  85148  (A  4 
D).  (801)  582-1565 


Vermont 

N  Hartland  Rd,  White  River  [unction  05001 
(A),  (802)  295-9363 

Virginia 

Emancipation  Dr ,  Hampton  23667  (A).  (804) 

722-9961 
1201  Broadrock  Rd.,  Richmond  23:49  (D), 

(804)  230-9011 
1970  Roanoke  Blvd.,  Salem  24153  (A),  (703) 

982-2463 

Washington 

Grave)y  Lake  Ur  4  V  elerans  Dr..  American 

Lake.  Tacoma  89493  (A  4  D).  (206)  582-8440 
1660  S  Columbia  Way.  Seattle  98108  (A  4  Dl. 

1206)  762-1010 
3710  S,W,  U.S.  Veterans  Rd..  Vancouver 

9-201  (D),  (503)  222-9221 
77  Wainright  Drive.  Walia  'A  alia  99362  (A  4 

D).  (509)  925-5200 

West  Virginia 

1.S40  Spring  Valley  Dr..  Martinsbui^  25401 
(A),  (304)  263-0811 

Wisconsin 

County  Trunk  E..  1  omah  54660  (A),  (6081  3-2- 

3971 
5000  W  National  A\e  .  Milwaukee  53295  (A  4 

D).  (414)  384-20(Xl 

Wyoming 

Fort  Rd.,  Sheridan  82801  (A),  (307)  672-3473 

|FR  Doc.  91-1677  Filed  1-25-91;  845  am] 
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Sunshine  Act  Meetings 


Ths  MCtion  0«  the  FEDERAL   REGISTER 
contain*  notices  of  meeengs  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  USC.   552b(e)(3) 


U.S.  CONSUMU  PHOOUCT  SAFETY 
COMMISSION 

TNM  MM>  OATE  lOHX)  a.m..  Thursday. 
January  31, 1991,  Commission  N4eeting 
LOCATMH:  Room  55«,  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda.  Maryland. 
status:  Closed  to  the  Public. 
MATTIM  TO  BE  CONSIDERED: 
Compliance  Status  Report 

The  staff  will  bnef  the  Commission  on 
status  of  various  compliance  matter*. 

FON  A  NtOOM>»  MCSSAOE  CONTAIWWW 
THE  LATEST  AGENDA  INFORMATION,  CAUJ 

(301)  492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sheldon  D.  Butts.  Office 
of  the  SecreUry.  5401  Westbard  Ave., 
Bethesda.  Md.  20207  (301)  492-6800. 

Dated:  January  24,  1991 
Sheldon  D.  Butts, 

Deputy  Secretary 

[FR  Doc.  91-2082  Filed  1-2+-91. 12:49  pm] 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  28, 1991. 

A  closed  meeting  will  be  held  on 
Tuesday,  January  29, 1991,  at  2:30  p.m. 


The  Commiflsioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting  Certain 
staff  inembers  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4).  (81.  (9)(A)  and  [W]  and  17 
CFR  200.402(31(41.  (81,  (9Hi|  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  January 
29,  1991.  at  2:30  p.m  .  will  be: 

Institution  of  admmistrHtive  pmcppdings  of 
an  enforcement  natu.-e 

Administrative  proceedinR  of  an 
enforcement  nature 

Institution  of  iniunctne  dcturs 

Settlement  of  iniunctive  ac  lion 

Settlement  of  administra'^ive  procpedtng  of 
an  enforcement  nature. 

Opinion. 

At  times,  changes  in  Commission 
prionties  require  alterations  in  the 
scheduling  of  meeting  items  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Edward 
Pittman  at  (202)  272-240(1 

Dated  (anuary  Z.'i,  1991. 

Jonathan  G.  Katz. 

Secretary: 

[FR  Doc.  91-2101  F:ipfi  ;    J4-91    2  45  pm] 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-WQ,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  open  meeting 
during  the  week  of  January  28. 1991. 

An  open  nueeting  will  be  held  on 
Friday,  February  1. 1991,  at  10:OG  a.m..  in 
Room  1C30. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Friday,  February 
1, 1991.  at  10:00  a.m..  will  be: 

The  Commission  will  meet  with  the 
Financial  Accounting  Standards  Board 
(FASB)  to  di»cu««  matters  of  mutual  uiterest 
and  concern.  The  most  recent  meeting  with 
the  Board  was  held  in  June  1988. 

Members  and  staff  of  the  FASB  will  inform 
the  Commission  about  current  FASB 
activities  and  respond  to  questions  about 
particular  projects  the  FASB  has  under  active 
consideration.  These  joint  sessions  form  a 
part  of  the  Commission's  active  oversight  of 
the  pnvaie  sector's  standard-setting  activities 
regarding  financial  accounting  and  reporting. 
For  further  information  please  contact  Meg 
Horvath  at  (202)  272-2358. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact;  Edward 
Pittman  at  (202)  272-2400. 

Dated:  January  24. 1991. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  91-2112  Filed  1-  i4-91;  3  59  pm] 

BILUNO  CODE  M1(H)1-« 


Monday 
January  28,  1991 


Part  II 


Department  of 
Health  and  Human 
Services 


Office  of  Human  Development  Servtces 


Administration  for  Children,  Youtft  and 
FamiNes,  Runaway  and  Homeless  Youth 
Program;  Avaitat>flity  of  FHianciaf 
r,  NoUce 


3162 


Federal  Register  /  Vol.  56.  No.  18  /  Monday.  January  28.  1991  /  Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 

Servicee 

(Program  Announcement  No.  93623-91 1 1 

Administration  for  Children,  Youth  and 
FamiHea,  Runaway  and  Homeless 
Youth  Program,  Availability  of 
Financial  Assistance 

AOENCY:  Office  of  Human  Development 
Services  (OHDS).  Department  of  Health 
and  Human  Services  (DHHS). 
action:  Announcement  of  availability  of 
financial  assistance:  National 
Communication  System  for  Runaway 
and  Homeless  Youth  Crisis  Hotline 
Services.  ^ 

SUMMARY:  The  Family  and  Youth 
Services  Bureau  (FYSB)  of  the 
Administration  for  Children,  Youth  and 
Families  (ACYF)  announces  the 
availability  of  fiscal  year  1991  funds  for 
the  National  Communication  System  for 
crisis  hotline  services  under  the 
Runaway  and  Homeless  Youth  Program. 

A  national  competition  is  being  held 
to  award  a  grant  to  provide  information 
and  referral  services  and  crisis 
counseling  to  runaway  and  homeless 
youth  and  their  families  These  services 
will  assist  runaway  and  homeless  youth 
in  communicating  with  their  families 
and  with  service  providers.  One  grant 
will  be  awarded  to  provide  24-hour,  7 
day  a  week  services  throughout  the 
United  States,  including  Alaska  and 
Hawaii. 

DATES:  The  closing  date  for  receipt  of  all 
applications  under  this  announcement 
is:  March  11.  1991. 

ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services.  HDS/Grants  and  Contracts 
Management  Division,  200 
Independence  Avenue.  SW..  room  341- 
F.2,  Hubert  H.  Humphrey  Building. 
Washington.  DC  20201.  Attn:  William  I- 
McCarron.  HDS-91-ACYF/RHYP/NCS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Pamela  A.  lohnson.  ACYF/Family 
and  Youth  Services  Bureau,  Division  of 
Program  Operations,  P.O.  Box  1182, 
Washington,  DC  20013,  Telephone:  (202) 
245-0043  or  245-0049. 
SUPPLEMENTARY  INFORMATION: 

Part  I:  Background  Information 

,4.  Scope  of  This  Program 
Announcement 

This  program  announcement  solicits 
applications  and  describes  the 
application  process  for  the  National 
Communication  System  (NCS)  grant  to 
be  competitively  awarded  in  fiscal  year 


1991.  One  grant,  for  approximately 
$750,000  per  year,  will  be  awarded  to  the 
successful  applicant  for  a  three-year 
project  period.  Funding  for  the  second 
and  third  years  of  the  grant  will  be 
contingent  upon  satisfactory 
performance  and  the  availability  of 
resources.  Competition  for  grant  awards 
in  other  FYSB  program  areas  will  be 
announced  at  later  dates  in  the  Federal 
Register. 

B.  Legislative  Authority 

This  National  Communication  System 
grant  is  authorized  by  section  313(a)  of 
the  Runaway  and  Homeless  Youth  Act, 
42  U.S.C.  5701  et  seq.  This  Act  was 
originally  enacted  as  title  111  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974  (Pub.  L  93-415), 
and,  most  recently  amended  by  the 
Anti-Drug  Abuse  Act  of  1988  (Pub.  L. 
100-690).  Regulations  governing  the 
Runaway  and  Homeless  Youth  program 
are  published  in  45  CFR  part  1351. 

The  NCS  grantee  must  meet  the 
Federal  share  and  confidentiality 
requirements  of  sections  362  and  363' of 
the  Runaway  and  Homeless  Youth  Act. 
Section  362  of  the  Act  is  fully  explained 
in  section  F  of  part  I.  Section  363  of  the 
Act  states  that  records  containing  the 
identity  of  individual  youth  pursuant  to 
this  Act  may  under  no  circumstances  be 
disclosed  or  transferred  to  any 
individual  or  to  any  public  or  private 
agency.  (42  U.S.C.  5731). 

C.  Outline  of  Program  Announcement 

This  program  announcement  consists 
of  five  parts.  Part  I  covers  the  scope  of 
this  announcement  and  generally 
describes  the  following:  The  goals  and 
objectives  of  the  Runaway  and 
Homeless  Youth  Program;  the  purpose 
and  objectives  of  the  National 
Communication  System;  and  a 
description  of  the  present  grant. 

Part  11  describes  the  service  and 
administrative  activities  to  be  carried 
out  by  the  NCS  grantee. 

Part  111  addresses  the  preparation  of 
the  program  narrative  and  describes  the 
criteria  which  will  be  used  to  evaluate 
the  applications. 

Part  IV  describes  the  application, 
review,  and  decision-making  processes. 

Part  V  provides  detailed  guidance  on 
how  to  prepare  and  submit  an 
application.  Following  part  V  are  the 
appendices  to  be  consulted  and  the 
forms  to  be  used  in  the  preparation  of 
the  application. 

D.  Background  Information 

The  National  Communication  System 
was  initiated  in  FY  1974  through  a 
research  and  demonstration  grant 
funded  by  the  Department  of  Health. 


Education  and  Welfare.  Office  of  Youth 
Development.  The  project  was  originally 
funded  as  an  eight-month  demonstration 
grant  for  the  purpose  of  providing  toll- 
free  telephone  services  to  runaway 
youth  in  the  contiguous  United  States. 
This  project  is  now  specifically 
authorized  by  section  313(a)  of  the 
Runaway  and  Homeless  Youth  Act, 
which  is  administered  by  the  Family  and 
Youth  Services  Bureau  within  the 
Administration  for  Children.  Youth  and 
Families,  Office  of  Human  Development 
Services,  Department  of  Health  and 
Human  Services. 

The  hotline  services  are  presently 
being  provided  by  Metro-Help. 
Incorporated  of  Chicago.  Illinois,  with  a 
paid  staff  of  ten  and  200  trained 
volunteer  telephone  counselors. 

The  Runaway  and  Homeless  Youth 
Act  authorizes  financial  assistance  to 
establish  or  strengthen  community- 
based  centers  designed  to  address  the 
immediate  needs  (e.g.,  outreach, 
temporary  shelter,  counseling,  family 
counseling  and  aftercare  services)  of 
runaway  and  homeless  youth  and  their 
families.  As  a  part  of  this  national  effori, 
the  National  Communication  System  is 
designed  to:  (1)  Provide  a  neutral  and 
available  channel  of  communication  in 
the  United  States  (iccluding  Alaska  and 
Hawaii)  between  runaway  and 
homeless  youth  and  their  families;  (2) 
refer  runaway  and  homeless  youth  to 
agencies  and/or  resources  in  their 
community  (or  immediate  vicinity)  for 
needed  services  or  assistance;  and  (3) 
provide  crisis  intervention  counseling  to 
callers  when  needed. 

This  communication  system  is  a 
confidential,  telephone  information, 
referral,  and  crisis  intervention  service 
available  to  runaway  and  homeless 
youth  and  their  families.  The  system  is 
required  to  operate  24  hours  a  day,  365 
days  a  year,  and  must  be  staffed  by 
trained  individuals.  It  must  also  have 
the  technical  capacity  to  handle  at  least 
250,000  calls  per  year. 

The  system  is  also  required  to  have 
the  technical  capacity  to  assist  other 
youth-serving  agencies  in  delivering 
more  effective  services.  This  would 
include  the  ability  to  facilitate 
communication  among  service  providers 
about  specific  cases  to  ensure  continuity 
in  service  provision,  to  provide 
assistance  in  processing  requests  for 
parental  consent,  and  facilitating 
discussions  around  mutual  program  and 
client  concerns. 

The  overall  function  of  the 
communication  system  is  to  link  youth 
with  an  available  resource  that  provides 
the  services  needed.  An  effective 
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communication  system  fnffills  this 
function  by: 

(1)  Providmg  a  neetrerf  and  avattable 
channel  of  comnrarHcation  through 
which  runaway  and  homeieea  yosth 
may  re-establish  contract  with  their 
parents  or  guardians; 

(2)  Identifying  resources  available  to 
runaway  and  other  homeless  youth  in 
the  area  where  the  runaway  is  located; 

(3)  Identifying  home-community 
resources  to  assist  those  young  people 
who  are  contemplating  running  away, 
and  who  contact  the  communication 
system  before  they  ran; 

(4)  Providmg  callers  with  crisis 
intervention  counseling,  w^en 
appro{Riate,  to  address  problems  and/or 
issues  surfaced  during  the  telephone 
contact:  and 

(5)  Providing  families /guardians  with 
a  service  by  which  they  may  leave 
messages  for  runaways:  and  providing 
families/guardians  with  advice  and 
referrals  to  agencies  which  might  assist 
them. 

A  National  Communication  System  is 
needed  because  of  the  interstate  nature 
of  the  nmaway  and  homeless  youth 
problem,  and  the  increased  vulnerability 
of  youth  to  various  Uxms  of  exploitation 
when  they  are  oo  their  own  and  e}q)osed 
to  unfamiliar  environments. 

E.  Program  Coa/s  and  ObfncHres 

The  goals  of  the  National  Runaway 
and  Homeless  Youth  Program  are:  (a)  To 
alleviate  the  problems  of  nmaway  and 
homeless  youth,  (b)  to  reunite  youth 
with  their  families  and  to  encourage  the 
resolution  of  intrafamily  problems 
throu^  counseling  and  other  services, 
(c)  to  strengthen  family  relationships 
and  to  encourage  stable  living 
conditions  for  youth,  and  (d)  to  hrip 
youth  dedde  upon  a  future  course  of 
action. 

The  National  Communication  System 
funded  under  this  program  addresses 
the  above  goals  on  a  nation-wide  basis 
by  implementing  the  following  activities: 

(1)  Providing,  on  a  24-hour  basis,  365 
days  a  y^ar,  a  neutral  channel  of 
communication  for  runaway  arid 
homeless  youth  to  enable  them  to 
establish  contact  with  their  families 
arid/ or  to  arrange  needed  services; 

(2]  Providing  access  to  infonsation 
that  will  facilitate  case  referrals  and 
program  and  resource  linkages  among 
youth-serving  agencies  relating  to  the 
provision  of  services  to  runaway  and 
homeless  youth  and  their  families: 

(3)  Serving  as  a  national 
clearinghouse  for  resource  and  referral 
information  regarding  the  location  of 
services  for  runaway  and  homeless 
youth  and  their  families  during  the  crisis 
period: 


(4)  Providing  the  equipment  and 
technical  expertise  for  the  arrangement 
of  conference  cafh  and  counsefing 
services  among  runaway  programs, 
youth,  and  parents  or  legal  guardians; 

(5)  Publicizing  the  existence  and 
availabihty  of  hotline  services  to 
nmaway  and  homeless  youth  throughout 
the  United  Stages; 

f6)  ProvJtfing  descrrpttve  mfonnation 
on  the  overall  national  availability  of 
information,  referral,  and  crisis 
counseKng  services  to  runaway  and 
homeless  youth; 

(7)  Establishing  formal  linkages  writh 
existing  centers  for  renaway  and 
homeless  youth  and  other  appropriate 
agencies  (e.g.,  social  services,  local 
crisis  hotlines,  juvenile  justice  agencies. 
and  emergency  care  shelters)  for  the 
delivery  and  further  development  of 
referral  smirces: 

(8)  Coordinatirjg  services  and 
programmatic  information  wrtfi  other 
youth  crisis  hodines.  both  Federally- 
funded  and  independent  systems. 

F.  A  vailable  Federal  Furtds  and  Non- 
Federal  Share 

The  Administration  for  Children, 
Youth  and  Families  expects  to  award 
one  new  grant  in  the  amount  of 
approximately  $750,000  for  the  operation 
of  the  National  Communication  System 
inFT1991. 

The  grant  will  be  awarded 
competitively  for  a  project  period  of 
three  years.  The  initial  grant  award  will 
cover  a  12-nK)nth  budget  period  with 
renewal  on  an  aixmal  basis.  Continued 
support  for  years  two  and  three  of  the 
grant  will  depend  upon  the  availability 
of  funds,  the  grantee's  satisfactory 
performance,  and  the  decision  that 
continued  funding  is  in  the  best  interest 
of  the  government. 

Section  362(a)  of  the  Runaway  and 
Homeless  Youth  Act  requires  that  the 
grantee  provide  a  non-Federal  match 
that  equals  at  least  10  percent  of  the 
Federal  funds  requested  under  this 
annoraicement.  For  example,  if  die 
applicant  requests  $750,000  in  Federal 
funds  for  one  budget  period,  (line  15a  of 
Standard  Form  424),  then  the  non- 
Federal  share  (the  sum  of  Ihies  15b,  15c, 
15d  and  15e)  would  normally  eqwal  or 
exceed  $75,000. 

For  the  entire  project  period  (in  this 
case,  36  months),  the  maximum  federal 
share  is  $2,250,000.  Therefore,  the  total 
non-Federal  share  must  meet  or  exceed 
$225,000.  The  non-Federal  portion  may 
be  cash,  in-kind  contributions  or 
grantee-donated  costs  (inchiding  costs 
of  the  facihty,  equipment  or  services) 
and  must  be  project-related  and 
allowable  under  the  cost  principles 
provided  in  45  CFR  parts  74  and  92,  the 


Department's  regststions  for  the 
administration  of  grants. 

G.  Eligible  Applicants 

Statea  territories,  localities,  private 
for-profit  and  private  non-profit 
agencies,  and  coonfinated  networks  of 
such  agencies  are  eligible  to  appK  for  a 
grant  under  this  program  provided  they 
are  not  part  of  the  law  enforcement 
structure  or  the  juvenile  justice  system. 
States  are  defined  to  include  any  State 
of  the  United  States,  the  District  of 
Columbia,  the  CormrronweaHh  of  Puerto 
Rico.  Palau.  the  Virgin  Islands.  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariama 
Islands.  (See  42  U5.C.  56(»{7)  as 
amended  by  section  (5)  of  Pubhc  Law 
96-509.)  Federally  recognized  Indian 
tribes  are  eligible  to  apply  for  grants  as 
local  units  of  go\'emment.  Non-Federally 
recognised  Indian  tribes  and  Indian 
organizations  are  eligible  to  apply  for 
grants  as  private  agencies. 

Part  11:  Responsibilities  of  the  Gr«>(ee 

Applications  for  funding  under  this 
program  announcemenf  should  reflect  a 
plan  in  the  program  narrative  section  of 
the  application  that  demonstrates  how 
they  wiH  be  able  to  fulfill  the  following 
responsibilities: 

A.  Services 

(1)  Provide  information  and  referral 
services  on  a  24-hour.  7  day  a  week 
basis,  in  a  high-qriality  manner. 

(2)  Provide  crisis  counseling  services 
on  the  same  basis  and  in  the  same 
manner  as  (1)  above. 

(3)  Assure  that  the  resource  listings 
will  be  acctu^te  and  current  throu^ 
regular  reviews  and  updates. 

(4)  Establish  formal  service  linkages 
with  both  Federally  and  non-Federally 
funded  service  providers  for  the  purpose 
of  making  appropriate  case  referrals  and 
facilitating  communication  between  and 
among  agencies. 

(5)  Idenbfy  and  establish  formal 
service  linkages  with  non-title  III 
community-based  organizations. 

(6)  Establish  cooperative 
arrangements  with  other  local.  State, 
and  national  crisis  hothne  services  for 
at-risk  youth  and  their  families,  when 
appropriate,  to  increase  the  orerall 
capacity  for  serving  these  populations. 

(7)  Assure  that  information  and 
referral  and  crisis  counseling  services  to 
at-risk  youth  and  their  families  is  the 
sole  activity  carried  out  under  this  grant. 

(8)  Provide  a  method  for  addressing 
such  issues  as  crank,  nuisance,  and/or 
obscene  callers. 

(9)  Provide  procedures  for  conducting 
outreach  and  public  education  activities 
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to  increase  service  recognition  and 
visibility  about  the  Systems  services 
throughout  the  country. 

(10)  Provide  technical  and 
programmatic  strategies  that  will  be 
employed  to  minimize  busy  signals. 

(11)  Provide,  in  graphic  form,  the 
layout  of  the  physical  facility  where  the 
services  will  be  provided,  focusing  on 
the  telephone  stations  and  computer 
terminals. 

B.  Administration 

(1)  Describe  the  procedures  that  will 
be  used  to  recruit,  train  and  supervise 
the  staff  that  will  "man"  the  telephones. 

(2)  Describe  the  procedures  that  will 
be  used  to  ensure  adequate  telephone 
coverage  with  paid  staff  supervision  on 
a  24-hour,  7  day  a  week  basis. 

(3)  Describe  the  telephone  system  that 
will  be  used  to  provide  the  service,  its 
capabilities  and  any  shortcomings, 
including  information  such  as  the 
number  of  incoming  and  outgoing  lines, 
call  conferencing,  and  service 
integration  with  computers. 

(4)  Assure  cost-effective  use  of  the 
grant  funds  by  taking  maximum 
advantage  of  private  sector  resources, 
both  cash  and  in-kind. 

(5)  Describe  the  procedures  that  will 
be  employed  to  ensure  the 
confidentiality  of  client  records  as 
mandated  by  section  363  of  the  Act. 

(6)  Assure  that  the  staffing  pattern  to 
be  used  to  provide  the  services  has  well- 
trained  personnel  assigned  to  each  shift. 

(7)  Describe  the  activities  and 
accomplishments  that  demonstrate  that 
the  applicant  has  a  proven  record  of 
service. 

Part  III:  Program  Narrative  and 
Evaluation  Criteria 

A.  Preparation  of  the  Program  Narrative 

The  Program  Narrative  Statement 
should  clearly  address  how  the 
applicant  will  carry  out  each  of  the 
grantee  responsibilities  enumerated  in 
part  II  above  and  must  respond  to  the 
evaluation  criteria  in  part  III,  section  B 
below. 

The  evaluation  criteria  should  be  used 
as  an  outline  for  the  development  of  the 
Program  Narrative  Statement  of  the 
application. 

The  Program  Narrative  Statement 
should  be  clear  and  concise  and  should 
not  exceed  30  single-spaced  pages 
exclusive  of  such  necessary  attachments 
as  organization  charts,  resumes,  and 
letters  of  agreement  or  support. 

B.  Evaluation  Criteria 

All  applications  will  be  reviewed  and 
evaluated  against  the  following  criteria. 
The  applicant  should  also  refer  to  part  II 


of  this  announcement  for  additional 
information  on  the  responsibilities 
associated  with  this  grant  activity. 

Criterion  1.  Objective  and  Need  for 
Assistance  (15  points).  The  extent  to 
which  the  application  reflects  a  good 
understanding  of  the  objective  of  the 
project;  pinpoints  any  relevant  physical, 
economic,  social,  financial,  institutional, 
or  other  problem  requiring  a  solution  in 
a  manner  that  the  project  is  proposing  to 
serve;  demonstrates  the  need  for  the 
assistance  and  states  the  goals  and 
service  objectives  of  the  project;  states 
the  principal  and  subordinate  objectives 
of  the  project;  provides  supporting 
documentation  or  other  testimonies  from 
concerned  interests  other  than  the 
applicant;  and  gives  a  precise  location 
of  the  site  and  the  service  area(s)  to  be 
served  by  the  proposed  project. 

Criterion  2.  Results  or  Benefits 
Expected  (20 points).  The  extent  to 
which  the  identified  results  and  benefits 
to  be  derived  from  the  project  are 
consistent  with  the  objectives  of  the 
proposal;  states  the  numbers  of  clients 
to  be  served;  and  describes  the  types  of 
services  to  be  offered. 

Criterion  3.  Approach  (35  points).  The 
extent  to  which  the  application  outlines 
a  sound  and  workable  plan  of  action 
pertaining  to  the  scope  of  the  project; 
details  how  the  proposed  work  will  be 
accomplished,  including  a  description  of 
the  records  to  be  kept  on  the  number 
and  types  of  calls;  cites  factors  which 
might  accelerate  or  decelerate  the 
implementation  of  services;  gives 
strategies  for  overcoming  any  possible 
impediments;  describes  and  supports 
any  unusual  features  of  the  project,  such 
as  design  or  technological  innovations 
which  contribute  to  improvements  in 
services  or  reductions  in  time  or  cost,  or 
extraordinary  social  and  community 
involvements;  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved.  The  extent  to  which  the 
project  will  take  advantage  of  related 
resources  to  augment  services.  Identifies 
the  kinds  of  data  to  be  collected  and 
maintained,  and  discusses  the  criteria  to 
be  used  to  evaluate  the  results  and 
success  of  the  project.  Explains  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  identified  are  being  achieved. 
Criterion  4.  Staff  Background  and 
Organizational  Experience  (20 points). 
The  extent  to  which  the  resumes  of  the 
program  leadership  and  key  project  staff 
(including,  names,  addresses,  training, 
background,  and  other  qualifying 
experience)  and  the  organization's 
experience  demonstrates  the  ability  to 
effectively  and  efficiently  administer  a 
project  of  this  size,  complexity,  and 


scope,  and  reflects  the  ability  to  • 
coordinate  activities  with  other 
agencies.  Application  also  lists  each 
organization,  cooperator,  consultant,  or 
key  individuals  who  will  work  on  the 
project  with  a  short  description  of  the 
nature  of  their  effort  or  contribution. 

Criterion  5.  Budget  Appropriateness 
(10 points).  The  extent  to  which  the 
project  costs  (overall  costs,  average  cost 
per  call,  costs  for  different  services)  are 
reasonable  in  view  of  the  activities  to  be 
carried  out  and  the  anticipated 
outcomes.  The  extent  to  which 
assurances  are  provided  that  the 
applicant  can  and  will  contribute  the 
non-Federal  share  of  the  total  project 
cost.  (Applicants  may  refer  to  the  budget 
information  presented  in  Standard  Form 
424  and  424A  and  in  the  associated 
budget  justification,  and  to  the  results 
and  benefits  expected  as  identified 
under  Criterion  2.). 

Part  rV:  Application  Process 

A.  Assistance  to  Applicants 

Interested  applicants  can  obtain 
program  information  which  may  be  of 
assistance  in  developing  applications 
from  the  Family  and  Youth  Services 
Bureau  in  Washington,  DC  (see  address 
at  the  beginning  of  this  announcement). 
Organizations  may  also  receive 
information  on  application  procedures 
from  the  appropriate  OHDS  Regional 
Office  (see  appendix  D). 

B.  Application  Requirements 

To  be  considered  for  a  grant  under 
this  announcement,  an  application  must 
be  submitted  on  the  forms  provided  at 
the  end  of  this  announcement  (see 
appendices  A  and  B)  and  in  accordance 
with  the  guidance  provided  herein.  The 
application  must  be  signed  by  an 
individual  authorized  to  act  on  behalf  of 
the  applicant  agency  and  authorized  to 
assume  responsibility  for  the  obligations 
imposed  by  the  terms  and  conditions  of 
the  grant  award. 

C.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Public  Law  96-511,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  ..nd  record-keeping 
requirements  in  regulations  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  HDS  grant 
applications  by  0MB. 
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D.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  (E.O.)  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alaska.  Idaho,  Kansas,  Minnesota, 
Nebraska,  Virginia,  Louisiana,  American 
Samoa,  and  Palau  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  Single 
Points  of  Contact  (SPOCs).  Applicants 
from  these  nine  jurisdictions  need  take 
no  action  regarding  E.0. 12372. 
Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to  the 
SPOCs  as  early  as  possible  so  that  the 
program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any,  to  the  SPOC  and  indicate  the 
date  of  this  submittal  (or  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  closing 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 
Therefore,  the  comment  period  for  State 
processes  will  end  on  May  8,  1991,  to 
allow  time  for  HDS  to  review,  consider 
and  attempt  to  accommodate  SPOC 
input.  The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally.  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  they  intend  to 
trigger  the  "accommodate  or  explain" 

rule. 

When  comments  are  submitted 
directly  to  HDS,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  HDS/Grants  and 
Contracts  Management  Division,  200 
Independence  Avenue,  SW.,  room  341- 
F.2,  Hubert  H.  Humphrey  Building, 
Washington,  DC  20201,  Attn:  William  ). 
McCarron,  HDS-91-ACYF/RHYP/NCS. 


A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  appendix  C  of  this  announcement. 

E.  A  vailability  of  Forms  and  Other 
Materials 

A  copy  of  each  form  required  to  be 
submitted  as  part  of  an  application  for 
the  grant,  and  instructions  for 
completing  the  application,  are  provided 
in  appendices  A  and  B.  Addresses  of  the 
State  Single  Points  of  Contact  (SPOCs) 
to  which  applicants  should  submit 
review  copies  of  their  proposals  are 
listed  in  appendix  C. 

The  Runaway  and  Homeless  Youth 
Act  (42  U.S.C.  5701  et  seq]  and  the  Code 
of  Federal  Regulations  (CFR)  title  45, 
part  1351.  Runaway  Youth  Program,  may 
be  found  in  major  public  libraries  and  at 
the  HDS  Regional  Offices  listed  in 
appendix  D  at  the  end  of  this 
announcement. 

Additional  copies  of  this 
announcement  may  be  obtained  from 
the  information  contact  person  listed  at 
the  beginning  of  this  announcement. 

F.  Application  Consideration 

All  applications  which  are  complete 
and  conform  to  the  requirements  of  this 
program  announcement  will  be  subject 
to  a  competitive  review  and  evaluation 
process  against  the  specific  criteria 
outlined.  This  review  will  be  conducted 
in  Washington.  DC.  by  teams  of  non- 
Federal  experts  knowledgeable  in  the 
areas  of  youth  development  and/or 
human  service  programs.  These  experts 
will  review  the  applications,  apply  the 
criteria  presented  in  part  III  and  assign  a 
score  to  each  application.  To  avoid 
conflicts  of  interest,  the  non-Federal 
reviewers  will  be  persons  not  affiliated 
with  any  organization  which  submits  an 
application  under  this  announcement 
The  results  of  the  competitive  review 
will  be  analyzed  by  Federal  staff  and 
will  be  the  primary  factor  taken  into 
consideration  by  the  Associate 
Commissioner  of  the  Family  and  Youth 
Services  Bureau  who  will  recommend  to 
the  Commissioner.  ACYF  the 
application  to  be  funded. 

The  Commissioner  will  make  the  final 
selection  of  the  applicant  to  be  funded. 
The  Commissioner  may  elect  not  to  fund 
any  applicant  having  known 
management,  fiscal  or  other  problems  or 
situations  which  make  it  unlikely  that  it 
would  be  able  to  provide  effective 
services. 

The  successful  applicant  will  be 
notified  through  the  issuance  of  a 
Financial  Assistance  Award  which  will 
set  forth  the  amount  of  funds  granted. 
the  terms  and  conditions  of  the  grant, 
the  effective  date  of  the  grant,  the 
budget  period  for  which  support  will  be 


given,  the  non-Federal  share  to  be 
provided,  and  the  total  project  period  for 
which  support  is  contemplated. 
Organizations  whose  application  has 
been  disapproved  will  be  notified  of  that 
decision  in  writing  by  the  Commissioner 
of  the  Administration  for  Children, 
Youth  and  Families. 

Part  V:  Instructions  for  Assembling  and 
Submitting  the  Application 

A.  Contents  of  the  Application 

Each  copy  of  the  application  must 
contain  the  following  items  in  the  order 
listed: 

1.  Table  of  Contents  (type  on  standard 
size  plain  white  paper). 

2.  Application  for  Federal  Assistance 
(Standard  Form  424.  REV  4-88)  (page  i). 

3.  Budget  Information  (Standard  Form 
424A,  REV  4-88]  (pages  ii-iii). 

4.  Budget  Justification  (Type  on 
standard  size  plain  white  paper)  (pages 
iv-v). 

5.  Organizational  Capability 
Statement  (pages  vi-viii). 

6.  Assurances — Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
88)  (pages  ix-x). 

7.  Certification  Regarding  Lobbying 
(page  xi). 

10.  Program  Narrative  Statement 
(pages  1  and  following:  30  pages 
maximum,  single-spaced). 

11.  Supporting  Documents  (pages  SD- 
1  and  following;  10  pages  maximum, 
exclusive  of  letters  of  support  or 
agreement). 

B  Instructions  for  Preparing 
Application  Components 

1.  Table  of  Contents.  Identify  the 
items  listed  in  section  A  above, 
including  page  numbers  Each  page  of 
the  application  must  be  numbered  to 
facilitate  the  accurate  recording  of 
comments  on  the  application  during  the 
technical  review  process. 

2.  Standard  Forms  424  and  424A: 
Follow  the  instructions  in  appendix  B. 

3.  Budget  justification:  Provide  a 
breakdown  for  major  budget  categories 
and  justify  significant  costs.  List 
amounts  and  sources  of  ail  funds,  both 
Federal  and  non-Federal,  that  will  be 
used  to  provide  the  services  under  this 
grant. 

4.  Organizational  Capability 
Statement:  Applicants  should  provide  a 
brief  (no  more  than  three  pages,  single- 
spaced)  description  of  how  the  applicant 
agency  is  organized  and  the  types, 
quantities  and  costs  of  services  it 
provides,  including  services  to  clients 
other  than  runaway,  potential  runaway, 
and  homeless  youth.  Provide  an 
organizational  chart  showing  any 
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superordinate,  parallel,  or  subordinate 
agencies  to  the  specific  agency  that  will 
provide  the  hotline  services  to  runaway 
and  homeless  youth,  and  summarize  the 
purposes,  clients  and  overall  budgets  of 
these  other  agencies.  If  the  agency  has 
multiple  sites,  list  these  sites.  If  the 
agency  is  a  recipient  of  youth  drug 
abuse  prevention  funds,  youth  gang  drug 
prvvention  funds,  or  transitional  living 
funds,  show  how  the  services  supported 
by  these  funds  are  or  will  be  integrated 
with  the  hotline  services.  Discuss  the 
experience  of  the  applicant  organization 
in  providing  information,  referral  and 
crisis  counseling  services  to  runaway 
and  homeless  youth. 

5.  Standard  Form  424B,  Certification 
Regarding  Drug-Free  Workplace, 
CertiRcalion  Regarding  Debarment,  and 
Certification  Regarding  Lobbying:  Self- 
explanatory. 

6.  Program  Narrative  Statement: 
Follow  the  guidance  of  part  II. 

■Responsibilities  of  Grantee."  and  of 
part  III,  section  B."Review  Criteria." 

7.  Supporting  Documentation:  Self- 
explanatory. 

8.  Duplicabon  of  Applications:  Each 
application  will  be  duplicated  by  the 
government  in  order  to  provide  the  total 
of  six  copies  needed  for  the  review 
panels  and  filing.  To  make  copying  as 
trouble-free  and  accurate  as  possible, 
the  following  requirements  must  be 
followed: 

a.  Applicants  may  attach  only 
photocopies  (no  originals)  of  any 
additional  materials,  such  as  resumes, 
letters  of  support  or  agreement,  news 
clippings,  or  descriptions  of  the 
program's  participation  in  local.  State, 
regional,  or  national  coalitions  of  youth 
service  agencies  which  would  give 
further  support  to  the  application. 
Resumes  must  be  limited  to  one  page. 

b.  The  absolute  maximum  for 
supporting  documentation  is  10  pages, 
exclusive  of  letters  of  support  or 
agreement.  Applicants  may  Include  as 
many  letters  of  support  or  agreement  as 
are  appropriate. 

c.  Note:  Include  only  photocopies  of 
the  materials.  Do  not  use  separate 
covers,  binders,  clips,  tabs,  plastic 
inserts,  pages  with  pockets,  separately 
bound  brochures,  folded  maps  or  charts, 
or  any  other  items  that  cannot  be 
processed  easily  on  a  photocopy 
machine  with  automatic  feed.  Do  not 


bind,  clip,  or  fasten  in  any  way  separate 
subsections  of  the  application,  including 
supporting  documentation. 

C.  Application  Submission 

To  be  considered  for  a  grant,  an 
applicant  must  submit  one  signed 
original  and  two  copies  of  the  grant 
applicant,  including  all  attachments,  to 
the  application  receipt  point  specified 
below  The  original  copy  of  the 
application  must  have  original 
signatures,  signed  in  black  ink.  Each 
copy  should  be  stapled  (back  and  front) 
in  the  upper  left  comer  All  copies  of  a 
single  application  should  be  submitted 
in  a  single  package. 

The  Catalog  of  Fedcml  Domestic 
Assistance  Number  (93.623)  and  Title 
(Runaway  and  Homeless  Youth 
Program.  National  Communication 
System)  must  be  clearly  identified  on 
the  application  (SF  424,  box  10). 

1.  Closing  Date  for  the  Receipt  of 
Applications  The  closing  date  for 
receipt  of  applications  under  this 
announcement  is:  March  11. 1991. 
Applications  must  be  mailed  or  hand 
delivered  to;  Department  of  Health  and 
Human  Services.  HDS/Grants  and 
Contracts  Management  Division,  200 
Independence  Avenue,  SW..  room  341- 
F.2.  Hubert  H.  Humphrey  Building, 
Washington,  DC  20201.  Attn:  William  ]. 
McCarron.  HDS-90-ACYF/RHYP/NCS. 

2.  Deadline  for  Submission  of 
Applications — a.  Deadline.  Hand 
delivered  applications  will  be  accepted 
during  the  normal  working  hours  of  9 
a.m.  to  5:30  p.m  ,  Monday  through 
Friday.  An  application  will  be 
considered  as  meeting  the  deadline  if  it 
is  either 

i.  Received  on  or  before  the  deadline 
date  at  the  above  address,  or 

ii.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  to  be  considered  during  the 
competitive  review  and  evaluation 
process  under  chapter  1-62  of  the  Health 
and  Human  Services  Grants 
Administration  Manual 

(Applicants  are  cautioned  to  request  a 
legibly  dated  US.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service  as  proof  of  timely 
mailing.  Pnvate  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing.) 


b.  Late  applications.  Applications 
which  do  not  meet  the  criteria  in 
paragraph  "a"  of  this  section  are 
considered  late  applications.  The  Office 
of  Human  Development  Services  (HDS) 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in  the 
current  competition. 

c.  Extension  of  deadline.  The  Office  of 
Human  Development  Services  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as 
earthquakes,  floods  or  hurricanes,  etc.. 
or  when  there  is  a  widespread 
disruption  of  the  mails.  However,  if  HDS 
does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  apphcants. 

3.  Checklist  for  a  Complete 
Application. 

One  original  application  signed 

in  black  ini  and  dated  plus  two 
copies; 

A  completed  SPOC  certification 


with  the  date  of  SPOC  contact 

entered  in  item  16  on  page  1  of  SF 

424: 
The  original  and  both  copies  of  the 

application  include  the  following: 

Table  of  Contents 

SF  424  (The  original  application 

should  have  the  word  "ORIGINAL" 

hand  printed  in  bold  block  letters  at 

the  top  of  its  SF  424); 

SF  424A; 

Budget  Justification; 

Organizational  Capability 

Statement: 

SF  424B; 

Certification  Regarding 

Lobbying: 
Program  Narrative  Statement 

with  maximum  of  30  single-spaced 

pages; 
Supporting  Documents. 


{Catalog  of  Federal  Domestic  Assistance 
Number  93.623,  Runaway  and  Homeless 
Youth  Program.) 

Dated:  October  25, 1991. 
Wade  F.  Horn. 

Commissioner.  Administration  for  Children, 
Youth  and  Families. 

Approved;  December  21. 1990. 
Mary  Sbaila  GaU. 

Assistant  Secretary  for  Human  Development 
Services. 

BIU.MO  CODE  4190-01-M 
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APPQJDIX  A:     FOFMS  AND  ASSURANCES 
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ASSURANCES  —  N0^4-CONSTRUCTION  PROGRAMS 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances  If  such  is  the  case,  you  will  be  notified. 

As  the  duly  authorized  represenUtive  of  the  applicant  I  certify  that  the  applicant:  , 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suificient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  SUtes.  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  esUblish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U  S.C.  SS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPNTs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Righu  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin,  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended (20 U.SC.  SS  1681-1683. and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U  S.C.  i  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  S.C  §5  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (PL.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  SS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.SC.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VHI  of  the  Civil  Rights  Act  of  1968  (42  US  C  § 
3601  et  seq),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  sUtute(s)  which  may  apply  to 
the  Application. 

7  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  a  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.SC.  §$  276a  to  276a- 
7),  the  Copeland  Act  (40  U.SC.  S  276c  and  18 
U  S.C.  5J  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.SC.  §5  327-333). 
regarding  labor  sUndards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Sedioa  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  porchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  JIO.OOO  or  mere. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following;  (a) 
institution  of  environmental  quality  centrel 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  netifieation  of  Ttolating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  Qoodplains  in  accordance  with  EO 
11988,  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  MaiMgeeient 
Act  of  1972  (16  use  SS  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.SC.  I 
7401  et  seq);  (g)  protection  of  trnderground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (PL. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  $S  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wiW  and  scenic  rivers  system. 


13.  Will  assist  thfr  awarding  agency  is  assuring 
eenplianee  with  Section  IM  af  the  N*tio<»al 

Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  4701,  BO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
derelapnent,  and  rdatod  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laberatery  Ammai  Welfare 
Act  of  1966  (PL.  89-544,  as  amended,  7  U.SC. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  bleeded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoaing 
Preventian  Act  (42  U.S.C.  H  4861  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
censtniction  or  rehabilitation  «(  residence 
stmctw^es. 

17.  Will  cause  to  be  perfOriaed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Siagie  Audit  Act  of  1 964. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 
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U.S.  Department  of  Health  and  Human  Services 
Certification  Regarding 

Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 

By  signing  ind/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certification  is  required  by  regulations  implementing  the  Drug-Free  Workplace  Act  of  1988,  45  CFR 
Part  76.  Subpart  F.  The  regulations,  published  m  the  January  31.  1989  Federal  Register,  require  certification 
by  grantees  that  they  will  maintain  a  drug-free  workplace.  The  certification  set  out  below  is  a  material  repre- 
lentation  of  fact  upon  which  reliance  will  be  placed  when  HHS  determines  to  award  the  grant.  False  certifica- 
lion  or  violation  of  the  certification  shall  be  grounds  for  suspension  of  payments,  suspension  or  termination 
of  grants,  or  governmentwide  suspension  or  debarment 

The  graatcc  ccrtincs  that  It  will  provide  a  dnig-free  woritplace  by: 

(a)  Publishing  i  ttatemeni  aolifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing, 
possession  or  ase  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  ac- 
lioas  that  will  be  taken  agaiast  employees  for  vtolaiion  of  such  prohibition: 

(b)  Ecublishiag  a  dmg-frec  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  la  the  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  dnig-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and, 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug  abuse  violations  occurring  in  the 
workplace; 

(e)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given 
a  copy  of  the  staiemeat  required  by  paragraph  (a); 

(d)  Notifying  the  employee  ia  the  statement  required  b>  paragraph  (a)  that,  as  a  condition  of  employment 
■■der  the  graat,  the  employee  will: 

(1)  Abide  by  the  terns  of  the  statement;  and, 

(2)  Notify  the  employer  of  any  criminal  drug  statute  conviction  for  a  violation  occurring  ia  the  workplace 
■o  later  Ihaa  five  days  after  such  conviction; 

(c)  Notifying  the  ageacy  withia  tea  days  after  rKeiving  aotice  under  subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actual  notice  of  sach  conviction; 

(0  TakiBg  oac  of  the  following  actions,  within  30  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  coavkted: 

(1)  Taking  appropriate  penoaacl  action  against  such  an  employee,  up  to  and  including  tcrminalioa;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug  abuse  assistance  or  rehabilitation 
program  approved  for  such  purposes  by  a  Federal.  State,  or  local  health,  law  enforcement,  or  other  appropriate 
tgeacy; 

(g)  Makiag  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  Implementation  of 
paragraphs  (a),  (b).  (c),  (d).  (e)  aad  (f). 

MUJNG  CODE  4130-01-C 


CertiHcation  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  (Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  vk-ith 
45  CFR  part  76,  certifies  to  the  best  of  its 
knowledge  anc'  belief  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicated  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State. 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered  transaction. 
If  necessary,  the  prospective  participant 
shall  submit  an  explanation  of  why  it 
cannot  provide  the  certification.  The 
certification  or  explanation  will  be 
considered  in  connection  with  the 
Department  of  Health  and  Human 
Services  (HHS)  determination  whether 
to  enter  into  this  transaction.  However, 
failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or 
an  explanation  shall  disqualify  such 
person  from  participation  in  this 
transaction. 


The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Ortification  Regarding  Delurment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower 
Tier  Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department 
or  agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

liie  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment.  Suspension.  Ineligibility. 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions."  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants. 
Loans,  and  (Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 


with  the  awarding  of  any  Federal 
contract,  the  making  of  any  Federal 
grant,  the  making  of  any  Federal  loan, 
the  entering  into  of  any  cooperative 
agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  contract, 
grant,  loan,  or  cooperative  agreement 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
infiuencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants.  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipipnts 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352.  title  3i.  U.S.  Cuiitr  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such  failure. 


Organization 

Authorized  Signature        Title        Date 

Note:  If  Disclosure  Forms  are  required. 
please  contact:  Mr  William  Sexton.  Deputv 
Director,  Grants  and  Conlracls  Management 
Division,  room  341F.  HHH  Building  200 
Independence  Avenue.  SW  ,  Washingl.m.  DC 
20201-0001 

BtUJMO  CODE  413O-01-4K 
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APPOOIX  B:      INSTRUCTTCNS  FOR  CCMPLETIMG  FOPflS 

INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  reijuired  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  b«  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  hav« 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission 

Entry: 


INSTRUCTIONS  FOR  THE  SF-424A 


item:  Entry: 

1 .  Sell  -explanatory . 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriata  bos  and  enter  appropriate 
lett«r<s)  in  the  •pace(s)  provided: 

—  "^ew*  means  a  new  assistance  award 

—  "Continiution''  means  an  extension  for  an 
additional  fundingftiudget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government'!  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  nummArv  descriotion  of  this  oroiect. 


Item: 

12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities). 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included, .show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authoriMtion  be  submitted  as 
part  of  the  application.) 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdovm  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summarv 
Lines  1-4,  Columns  (a)  and  (b) 
For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdovm.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Colunuia  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Lines  1*4,  Columns  (c)  through  (g.)  (  continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Columns  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructions 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(s) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplementai  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d)  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(0.  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (0. 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (I)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  8j  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  ( l)-(4).  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A.  Columns  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 

expected  to  be  generated  from  this  project.  Do  not  add 

or  subtract  this  amount  from  the  total  project  amount. 

Show  under  the  program  narrative  staUment  the 

nature  sikI  source  of  income.  The  estimated  amount  of 

program  income  may  be  considered  by  the  federal 

grantor  agency  in  determining  the  total  amount  of  the 

grant 

SMtioa  C  Noa-F«der«l-RMOun»« 

Lines  8-11  -  Enter  amounU  of  non-Federal  resources 

that  will  be  used  on  the  grant.  If  in-kind  contribuUons 

are  included,  provide  a  brief  explanation  on  a  separate 

sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 
Colamn  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant 

Column  (c)  -  Enter  the  amount  of  the  SUte's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  Bute  or  StaU  agency.  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (•)  -  Enter  totals  of  Columns  (b),  (c),  and 
(d). 
Line  U  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 

from  the  grantor  agency  during  the  first  year. 

MUJNG  COOC  4130-01-C 


Line  14    -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 
Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimato*  of  Federal  Fundi 
Needed  for  Balance  of  the  Project 
Lines  1«  -  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplenients)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 
Line  20  -  Enter  the  total  for  each  of  the  Columns  (bl- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annoUte  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 
Line  21  -  Use  this  space  to  explain  amounts  for 
indiridual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 
Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Appendix  C:  Executive  Order  12372 — 
State  Single  Points  of  Contact 

Alabama 

Mrs.  Moncell  Thomell.  Sute  Singie  Point  of 
Contact,  Alabama  Department  of  Economic 
and  Community  Affairs.  346S  Norman 
Bndge  Road  Post  Office  Box  250347. 
Montgomery.  Alabama  36125-0347.  TeL 
(205)  2S4-e90S 

Arizona 

Mrs.  Janice  Dunn,  Arizona  State 
Clearinghouse.  3600  N.  Central  Avenue. 
14th  Floor.  Phoenix.  Arizona  85012.  TeL 
(602)  280-1315 

Arkansas 

Mr.  Joseph  Gillesbie.  Manager.  State 
Clearinghouse,  Office  of  Intergovemnental 
Services.  Department  of  Finance  and 
AdmiDJStration.  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203.  Tel.  (501)  371-1074 

Cahfomia 

Loreen  McMahon.  Grants  Coordinator.  OfBce 
of  Planning  and  Research,  1400  Tenth 
Street.  Sacramento.  California  96814,  TeL 
(916)  323-7480 

Colorado 

State  Single  Point  of  Contact.  State 
Clearinghouse,  Division  of  Local 
Govenunent.  1313  Sherman  Street,  room 
520,  Denver,  Colorado  80203,  Tel.  (303)  866- 
2156 

Connecticut 

Under  Secretary,  ATTN:  Intergovemroenlal 
Review  Coordinator.  Comprehensive 
Planning  Division,  Office  of  Pohcy  and 
Management,  80  Washington  Street, 
Hartford.  Connecticut  06106-M59.  TeL  (203) 
566-3410 

Delaware 

Francine  Booth.  State  Single  Point  of  Conlacl, 
Executive  Department.  Thomas  Collins 
Building,  Dover,  Delaware  19903,  Tel.  (302) 
736-3326 

District  of  Columbia 

Lovetta  Davis,  State  Single  Point  of  Contact, 
Executive  Office  of  the  Mayor,  Office  of 
Intergovernmental  Relations,  room  416, 
District  Building.  1350  Pennsylvania 
Avenue,  NW,  Washington,  DC  20004,  Tel. 
(202)  727-9111 

Florida 

Karen  McFarland.  Director.  Florida  State 
Clearinghouse.  Executive  Office  of  the 
Governor.  Office  of  Planning  and 
Budgeting.  The  Capitol.  Tallahassee. 
Florida  32399-0001.  Tel.  (904)  488-6114 

Georgia 

Charles  H.  Badger,  Administrator,  Georgia 
State  Clearinghouse.  270  Washington 
Street.  SW,  Atlanta,  Georgia  30334.  Tel. 
(404)  656-3855 

Hawaii 

Harold  S.  Masumoto.  Acting  Director.  Office 
of  State  Planning,  Department  of  Plannmg 
and  Economic  Development,  OffK*  of  the 


Governor,  State  Capitol,  Honolultt.  Hawaii 
96813.  Tel.  (808)  548-3016  or  548-0085 

Illinois 

Tom  Berkshire,  State  Single  Point  of  Contact 
Office  of  the  Governor,  State  of  Illinois, 
Springfield,  IllinoU  82706,  TeL  (217)  782- 
8839 

Indiana 

Frank  Sullivan,  Budget  Director,  State  Biidget 
Agency,  212  State  House,  Indianapolis, 
Indiana  46204.  Tel.  (317)  232-5610 

Iowa 

Steven  R.  McCann.  Divisioo  of  Comnninity 
Progress.  Iowa  Department  of  Economic 
Development  200  East  Grand  Avenne.  Des 
Moines,  iowa  5030S.  Tel.  (515)  2S1-372S 

Kentucky 

Robert  Leonard.  Stale  Single  Point  of 
Contact  Kentucky  State  Clearinghouse, 
2nd  Floor,  Capital  Plaza  Tower.  Frankfort 
Kentucky  40601.  TeL  (502)  564-2382 

Maine 

State  Single  Point  of  Contact  ATTN.  Joyce 
Benson,  State  Planning  Office.  State  House 
Station  «3&  Augusta,  Maine  04333.  Tel. 
(207)  289-3261 

MoryIar}d 

Mary  Abrams.  Chief.  Maryland  State 
Clearinghouse.  Department  of  State 
Planning,  301  West  Preston  Street. 
Baltimore,  Maryland  21201-2365.  Tel.  (301) 
225-4490 

Massachusetts 

State  Single  Point  of  Contact.  ATTN-.  Beverly 
Boyle.  Executive  Office  of  Commimities 
and  Development.  100  Cambridge  Street 
room  1803.  Boston,  Massachusetts  02202. 
Tel.  (617)  727-7001 

Michigan 

Milton  O.  Waters,  Director  of  Operations, 
Michigan  Neighborhood  Builders  Alhance. 
Michigan  Department  of  Commerce,  TeL 
(517)  373-7111.  Please  direct 
correspondence  to:  Manager,  Federal 
Project  Review,  Michigan  Department  of 
Commerce.  Michigan  Neighborhood 
Builders  Alliance,  P.O.  Box  30242,  Lansing, 
Michigan  48909,  Telephone  (517)  373-6223 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and  Administration, 
Office  of  Policy  Development.  421  West 
Pascagoula  Street,  Jackson.  Mississippi 
39203.  TeL  (601)  960-4280 

Missouri 

Lois  Pohl.  Federal  Assistance  Clearinghouse. 
Office  of  Administration,  Division  of 
General  Services,  P.O.  Box  809,  room  430, 
Truman  Building,  Jefferson  City.  Missouri 
65102,  Tel.  (314)  751-4834 

Montana 

Deborah  Stanton,  State  Single  Point  of 
Contact  Intergovernmental  Review 
Cleannghouse,  c/o  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  room 
202— State  Capitol,  Helena,  Montana  59620. 
Tel.  (406)  444-5522 


Nevada 

Department  of  Adminislratioa.  Slate 
Cleannghouse,  Capitol  Complex,  Carson 
City.  NV.  89710,  Tel  (702)  687-4420.  ATTN: 
John  B.  Walker,  Cleari«gho«»e  Coordinator 

New  Hampabire 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning  Attn: 
Intergovernmental  Review  Process /James 
E.  Bieber,  2  Vi  Beacon  Street,  Concord,  New 
Hampshire  03301.  Tel.  (603)  271-21S5 

New  Jersey 

Barry  Skokowski.  Director,  Divisjon  of  Local 
Government  Services.  Department  of 
Community  Affairs,  CN  803,  Trenton.  New 
Jersey  08625-0803,  Tel.  (609)  292-6613. 
Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process,  Division  of  Local  Government 
Services,  CN  803,  Trenton.  New  Jersey 
08625-0803.  Tel.  (609)  292-9025 

New  Mexico 

Dorothy  E.  (Duffy)  Rodrnjuez,  Deputy 
Director,  State  Badget  Division. 
Department  of  Finance  »  Administration, 
room  190.  Bataas  Memorial  Building.  Sanle 
Fe.  New  Mexico  87503.  Telephone  (505) 
827-3640 

New  York 

New  York  State  Oeannghouse.  Division  of 

the  Budget  State  Capitol,  Albany,  New 

York  12224,  Tel.  |518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett  Director, 
Intergovernmental  Relations.  N.C. 
Department  of  Admmistration,  116  W. 
lones  Street,  Raleigh,  North  Carobna  27611 
Telephone  (919)  733-0499 

North  Dakota 

William  Robinson.  State  Single  Point  of 
Contact  Office  of  Intergovernmental 

Aflairs.  Office  of  Management  and  Budget 
14th  Floor.  Slate  Capitol.  Bismarck.  North 
Dakota  58505,  Tel.  (701)  224-2094 

Ohio 

Larry  Weaver.  Slate  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator.  State 
Cleannghouse.  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411.  Tel. 
(614)  466-0698 

Oklahoma 

Don  Strain,  Stole  Single  Point  of  Contact, 
Oklahoma  Department  of  Commerce, 
Office  of  Federal  Assistance  Mdnagement, 
6601  Broadway  Extension.  Oklahoma  City. 
Oklahoma  73116,  Tel  (405)  843-9770 

Oregon 

Attn:  Delores  Streeter.  Stale  Single  Poini  of 
Contact,  Intergovernmental  Relations 
Division,  State  CleaDP.ghouse,  155  Cottage 
Street.  NE.  Saiem.  Oregon  9-310.  Tri  1503] 
373-1998 

Pennsylvania 

Sandra  Kline.  Project  Coordmator, 
Pennsylvania  Intergovernmental  Council, 
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PO  Box  11880.  Hamsburs.  Pennsylvania 
17106.  Tel.  (717)  783-3700 

Rhode  Island 

Uaniel  W.  Varin.  Associate  Director. 

Statewide  Planning  Program.  Department 
of  Administration.  Division  of  Planning.  265 
Melrose  Street.  Providence.  Rhode  Island 
02907.  Tel.  (401)  277-2656.  Please  direct 
correspondence  and  questions  to:  Review 
Coordinator,  OfTice  of  Strategic  Planning 

South  Carolina 

Danny  L  Cromer.  State  Single  Point  of 
Contact.  Grant  Services.  Office  of  the 
Governor.  1205  Pendleton  Street,  room  477 
Columbia.  South  Carolina  29201.  Tel  (803| 
734-0493 

South  Dakota 

Susan  Comer.  State  Clearinghouse 
Coordinator,  Office  of  the  Governor  500 
East  Capitol,  Pierre.  South  Dakota  57501 
Tel  (605)  773-3212 

Tnnnpssee 

Charles  Brown.  Slate  Single  Point  of  Contact, 

State  Planning  OfPice.  500  Charlotte 

Avenue.  309  John  Sevier  Building. 

Nashville.  Tennessee  37219.  Tel  (615)  741- 

1676 

Tcxoi 

Tom  Adams.  Office  of  Budget  and  PUnning. 

Office  of  the  Governor  P  O  Box  124Z8. 

Austin,  Texas  78711.  Tel.  1512)  46i-1778 

L'tah 

Dale  Hatch.  Director,  Office  of  Pl.in:iina  -ind 
Budget,  State  of  Utah.  116  State  C.ipi'ol 
Building.  Salt  Lake  City,  Utah  84114.  Tel 
(801)538-1547 

Vf'rmont 

Bernard  D  Johnson.  Assistant  Direi  tor 

Office  of  Policy  Research  *  Coordination. 

Pavilion  Office  Building,  109  State  Street. 

Montpelier,  Vermont  05602.  Tel   !B021  828- 

3326 

\\'j<ihington 

Marilyn  Dawson.  Washington 

Intergovernmental  Review  Process. 
Department  of  Community  Development. 


9th  and  Columbia  n..:i.):ng  M.i.:  Slop  GH- 
51,  Olympid   V\.ish:ni^!  !"  ^H.Siw^-lTSl   Tel 
12061  753^978 

Wrst  Virginia 

Mr  Fred  Cuilip  Director.  Community 
Deveiopmenl  Division.  Governor's  Office  of 
Comnunity  and  Industrial  Deveiopmenl. 
Buildi.n«  «6.  room  553.  Charleston,  West 
Virginia  2.S.M)5.  Tel.  (304)  348-4010 

U/.vrcf'.s/'! 

James  R  KUuser  Secretary.  Wisconsin 
I)ep,iriment  of  Administration,  101  South 
WehMer  Street.  CEF  2.  P.O.  Box  7864. 
Madison.  Wisconsin  53707-7864.  Tel.  (G0«| 
266_i:'41   Please  direct  correspondence  and 
questions  to  William  C.  Carey.  Section 
Chief,  Federal-Slate  Relations  Office, 
Wisconsin  Department  of  Administration, 
(6081  266-0267 

Ann  Redman.  State  Single  Point  of  Contact, 
Wyoming  Slate  Clearinghouse.  State 
PI  .inning  Coordinator's  Office.  Capitol 

Building.  Cheyenne.  Wyoming  82002  Tel 
(307)777-7574 

Guam  ' 

Michael  i  Reidy.  Director.  Bureau  of  Budget 
and  Management  Research,  Office  of  the 
Governor,  P  O.  Box  2950.  Agana.  Guam 
96910.  Tel.  (671)  472-2285 

Sonhern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM.  Northern  Mariana  Islands 

969S0 


/': 


)  Rico 


Patrid  Custodio/lsrael  Soto  Marrero, 
Chairman/Director,  Puerto  Rico  Planning 
Board.  Minillas  Government  Center,  P  O 
Box  41119,  San  Juan,  Puerto  Rico  00940- 
9985,  Tel.  (809)  727-4444 

Vir^iin  Islands 

jose  L.  George,  Director,  Office  of 
Management  and  Budget.  No.  32  &  33 
Kongens  Cade.  Charlotte  Amalie.  V.I. 
00802.  Tel.  (809)  774-0750 


Appendix  D:  Regional  Youth  Contacts 

Region  I:  Sue  Rosen.  Office  of  Human 
Development  Services,  John  F  Kennedy 
Federal  Building,  room  2011,  Boston, 
Massachusetts  02203  |CT,  MA.  ME.  NH.  RI. 
VT),  (617)  565-1144 
Region  II;  Estelle  Haferling,  Office  of  Human 
Development  Services,  26  Federal  Plaza, 
room  4149,  .Mew  York,  NY  10278  (NJ,  NY, 
PR,  VI),  (212)  264-2974 
Region  HI:  David  Lett,  Office  of  Human 
Development  Services,  3535  Market  Street, 
Post  Office  Box  13714,  Philadelphia,  PA 
19101  (DC,  DE.  MD,  PA.  VA,  WV),  (21.5) 
596-1224 
Region  IV:  Viola  Brown,  Office  of  Human 
Development  Services.  101  M.irie'ta  Tower, 
suite  903,  Atlanta,  GA  30323  (Al..  FL.  GA, 
KY.  MS.  NC.  SC.  TN).  (404)  221-2.28 
Region  V;  William  Sullivan,  Office  of  Human 
Development  Services,  105  West  Adams, 
21st  Floor,  Chicago,  IL  60603  (IL  IN,  MI, 
MN,  OH.  WI),  (312)353-4241 
Region  VI:  Ralph  Rogers.  Office  of  Human 
Development  Services,  1200  Main  Tower. 
20th  Floor,  Dallas,  TX  75202  (AR.  1J\,  NM, 
OK,  TX).  (214)767-6596 
Region  VII.  Steve  Nash,  Office  of  Human 
Development  Services,  Federal  Office 
Building,  room  384.  601  East  12th  Street, 
Kansas  City,  MO  64106  (lA,  KS,  MO,  NE), 
(816)426-5401 
Region  VIII:  Bob  Rease,  Office  of  Human 
Development  Services,  Federal  Office 
Building.  1961  Stout  Street,  9th  Floor, 
Denver,  CO  80294  (CO.  .MT.  ND.  SD.  UT, 
WY),  (303)  844-3106 
Region  IX:  Carolyn  Mangrum,  Office  of 
Human  Development  Services,  50  United 
Nations  Plaza,  San  Francisco,  CA  94102 
(AZ.  CA.  HI,  NV,  American  Samoa,  Guam, 
Northern  Mariana  Islands,  Marshall 
Islands.  Federated  States  of  Micronesia. 
Palau),  (415)  556-7460 
Region  X:  Steve  Ice,  Office  of  Human 
Development  Services,  2201  Sixth  Avenue. 
Mail  Slop  RX  32.  Seattle,  WA  98121  (AK, 
ID,  OR.  WA),  (206)  442-0482 
|FR  Doc  91-1928  Filed  1-25-91;  8:45  am) 
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DEPARmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 
(Docfc«tNa90»M)2Ml 

New  Drug  and  Abtiraviated  New  Drug 
Applications;  Proposed  Preapproval 
Inspection  RequtremenU 

AOCNCV:  Food  and  Drug  Administration. 
ACTKXK  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  regulations  governing  the 
approval  for  marketing  of  new  drugs 
and  antibiotic  drugs  for  human  use  to 
require  the  submission  by  applicants  of 
new  drug  applications  (NDA's), 
abbreviated  new  drug  applications 
(ANDA's),  and  supplemental 
applications  of  an  additional  review 
copy  of  the  chemistry  and 
biopharmaceulics  sections  of  their 
NfDA's  and  ANDA's  and  of  certain 
supplemental  applications  and  an 
additional  copy  of  the  applicant's  draft 
labeling.  The  additional  review  copy 
and  the  draft  labeling  will  be  used  by 
FDA  investigators  during  a  preapproval 
inspection  to  audit  application 
commitments  against  actual 
manufacturing  practices  used  by 
applicants.  FDA  is  also  proposing  to 
require  the  submission  in  the  chemistry, 
manufacturing,  and  controls  section  of 
an  NDA  or  ANDA.  if  not  ordinarily 
included,  certain  information  concerning 
the  batches  used  to  perform 
bioavailability,  bioequivalence,  and 
stability  tests,  the  master  production 
record  for  a  commercial  lot.  and  the 
results  of  component  testing  required 
under  part  211.  This  proposed  rule  is 
intended  to  improve  FDA's  surveillance 
and  enforcement  activities  with  respect 
to  NDA's,  ANDA's,  and  supplemental 
applications  consistent  with  the 
agency's  efforts  to  address  certain 
fraudulent  practices  found  during  recent 
investigations  of  the  generic  drugs 
industry. 

DATES:  Comments  by  March  29, 1991. 
FDA  proposes  that  any  final  rule  based 
on  this  proposal  become  effective  30 
days  after  its  date  of  publication  in  the 
Federal  Register. 

ADORCSSCt:  Written  comments  to  the 
Docl(et8  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FON  FURTHCR  INFORMATION  CONTACT: 
Marilyn  L  Watson.  Center  for  Drug 
Evaluation  and  Research  {HFD-360). 


Food  and  Drug  Administration.  5600 

Fishers  Lane.  Rockville,  MD  20857,  301- 

295-8038. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacl(ground 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  requires  that  all  new  drugs 
and  antibiotics  be  shown  to  be  safe  and 
effective  before  marketing.  In  addition, 
an  applicant  is  required  to  show  that  the 
product  for  which  it  is  seeking 
marketing  approval  will  be 
manufactured  properly.  FDA  must  deny 
approval  of  an  NDA  or  an  ANDA  if  the 
methods  used  in.  or  the  facilities  and 
controls  used  for.  the  manufacture, 
processing,  and  packaging  of  the  drug 
product  are  inadequate  to  assure  and 
preserve  the  product's  identity,  strength, 
quality,  and  purity  (section  505(d)  and 
section  505(j)(3)(A)  of  the  act  (21  U.S.C. 
355(d)  and  21  U.S.C.  355(j)(3)(A))). 
Therefore,  before  approval  of  an  NDA  or 
an  ANDA.  FDA  must  determine  that  the 
facilities  involved  in  the  manufacturing, 
testing,  or  other  manipulation  of  the 
applicant's  proposed  drug  product  have 
been  inspected  and  found  to  be  in 
compliance  with  current  good 
manufacturing  practice.  This 
determination  is  made  by  FDA's 
inspecting  the  involved  facilities  before 
approval  of  an  NDA  or  an  ANDA,  or  by 
relying  upon  results  of  recent  on-site 
inspections  of  the  applicant's  facilities 
which  covered  the  same  class  of  dosage 
form  as  the  applicant's  proposed 
product.  Such  on-site  inspections  are 
conducted  under  section  510(h)  of  the 
act  (21  U.S.C.  360(h)),  which  requires 
that  every  registered  drug  establishment 
be  inspected  every  2  years.  FDA  has 
promulgated  current  good  manufacturing 
practice  (CGMP)  regulations  (21  CFR 
part  211)  that  set  forth  comprehensive 
standards  for  drug  manufacturing.  The 
agency  assesses  the  adequacy  of  the 
methods,  facilities,  and  controls  used  by 
an  applicant  through  CGMP  inspections, 
as  well  as  through  information  supplied 
in  the  applicant's  NDA  or  ANDA. 

Recent  inspectional  experience  with 
the  generic  drugs  industry  revealed 
discrepancies  between  representations 
made  in  some  ANDA's  concerning 
manufacturing  procedures,  batch  size, 
and  formulations  of  batches  used  to 
conduct  bioequivalence  studies  and  the 
actual  practices  of  the  applicants.  In 
addition,  there  were  instances  in  which 
the  stability  data  submitted  to  the 
agency  by  some  applicants  were 
fabricated.  To  deter  future  similar 
incidents  in  NDA's  or  ANDA's,  and  to 
assure  early  detection  should  such 
incidents  occur,  the  agency  has 
concluded  that  additional  measures  are 
necessary 


First,  FDA  has  expanded  its 
preapproval  inspection  program  beyond 
the  statutorily  required  biennial  on-site 
inspection  obligation  to  include 
additional  criteria  for  triggering 
inspections.  Under  this  expanded 
preapproval  inspection  program,  FDA 
may  reinspect  firms  who  have  been 
inspected  within  the  previous  2  years 
and  are  seeking  approval  for  drug 
products  that:  (1)  Are  difficult  to 
manufacture  and  thus  difficult  to 
replicate:  (2)  have  a  narrow  therapeutic 
range,  such  as  drugs  used  to  treat 
epilepsy,  asthma,  high  blood  pressure, 
and  heart  diseases;  (3)  are  among  the 
top  200  most  prescribed  drugs,  for  which 
many  generic  firms  will  be  competing  to 
be  the  first  with  a  generic  verison  on  the 
market;  (4)  are  new  chemical  entities:  or 
(5)  represent  a  new  dosage  form  product 
for  the  applicant.  FDA  may  also  inspect 
applicants  who  have  a  history  of 
noncompliance  with  CGMP's  and  new- 
applicants,  i.e.,  those  applicants  who 
have  not  previously  submitted  an  NDA 
or  an  ANDA  or  who  currently  are 
manufacturers  of  over-the-counter  drug 
products  and  are  seeking  approval  of 
their  first  prescription  drug  product. 
Second,  FDA  has  concluded  that 
preapproval  inspections  should 
routinely  include  an  audit  of  the 
manufacturing  and  controls  records 
concerning  the  batches  used  to  conduct 
bioavailability,  bioequivalence,  and 
stability  studies.  Recent  agency 
investigations  of  generic  firms  showed  a 
number  of  instances  where  the  batches 
of  a  drug  product  actually  manufactured 
and  used  to  conduct  a  bioequivalence 
study  differed  from  batches  of  the  drug 
represented  in  the  applicant's  ANDA 
and  subsequently  marketed.  In  some 
cases,  batches  were  smaller, 
manufacturing  procedures  varied,  or 
formulations  differed  from  those 
provided  for  in  the  ANDA.  Adequate 
and  accurate  information  in  an 
application  about  the  batches  of  a  drug 
product  used  to  conduct  bioavailability, 
bioequivalence.  and  stability  studies  is 
crucial  to  the  demonstration  of  the 
bioavailabihty  of  a  drug  product  in  an 
NDA,  to  the  demonstration  of  the 
bioequivalence  of  a  generic  drug  product 
to  the  innovator's  product,  and  to  the 
demonstration  of  stability  of  any 
product. 

Finally,  FDA  has  concluded  that  its 
investigators  must  have,  at  the  time  of  a 
preapproval  inspection,  information 
about  an  applicant's  manufacturing 
practices  ordinarily  included  in  the  ■ 
applicant's  NDA  or  ANDA  and  a  copy  of 
the  applicant's  draft  labeling  required  to 
be  submitted  in  the  applicant's  NDA  or 
ANDA  to  audit  application 
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commitments  against  actual 
manufacturing  practices.  Currently,  FDA 
investigators  do  not  normally  have 
access  to  information  from  NDA's  and 
ANDA's  before  or  during  a  preapproval 
inspection  unless  the  investigator  uses 
the  applicant's  own  copy  of  its  NDA  or 
ANDA.  Although  applicants  submit  to 
FDA  two  copies  of  an  NDA  and  ANDA 
and  four  copies  of  draft  labeling,  both 
copies  of  the  NDA  and  ANDA  and  the 
four  copies  of  draft  labeling  are  still 
being  used  by  FDA  reviewers  at  the  time 
of  a  preapproval  inspection.  Without  an 
explicit  requirement  of  access  to 
information  in  an  applicant's  pending 
NDA  or  ANDA,  FDA  Investigators  have 
not  been  able  to  audit  application 
commitments  against  actual 
manufacturing  practices.  Thus, 
preapproval  inspections  have  generally 
been  limited  to  determining  an 
applicant's  compliance  with  the  CGMP 
regulations  for  the  particular  class  of 
dosage  form  for  which  the  applicant  is 
seeking  approval.  To  permit  FDA 
investigators  to  audit  application 
commitments  against  actual 
manufacturing  practices.  FDA  is 
proposing  to  require  that  the  chemistry, 
manufac'uring,  and  controls  and  the 
human  pharmacokinetics  and 
bioavailability  technical  sections  of  an 
applicant's  NDA  or  ANDA.  including  all 
amendments  to  these  sections,  and  a 
copy  of  the  applicant's  draft  labeling  be 
provided  to  its  investigators  for  use 
during  a  preapproval  inspection.  To 
guard  against  the  possibility  that  the 
apphcant's  own  copy  of  its  NDA  or 
ANDA  may  differ  from  what  has  been 
submitted  to  FDA,  the  agency  has 
concluded  that  the  information  should 
be  provided  to  FDA  who  will  then 
provide  it  to  its  investigators. 

FDA  considered,  but  rejected,  utilizing 
its  own  resources  to  prepare  an 
additional  copy  of  the  chemistry  and 
biopharmaceutics  technical  sections  of 
an  application  or  supplement,  and  of  the 
applicant's  draft  labeling,  for  submission 
to  its  investigators.  For  personnel  of 
FDA's  reviewing  divisions  to  copy  the 
two  technical  sections,  including  all 
amendments,  for  each  NDA  or  ANDA 
filed  with  FDA,  certain  supplements, 
and  the  applicant's  draft  labeling  would 
consume  both  resources  and  time  and 
lead  to  delays  in  both  preapproval 
inspections  and  completion  of  reviews 
of  NDA's,  ANDA's,  and  supplements. 
Therefore,  FDA  is  proposing  that  an 
applicant  prepare  an  additional  copy  of 
the  chemistry  and  biopharmaceutics 
technical  sections  of  its  NDA  or  ANDA 
and  submit  the  copy  to  FDA  with  the 
original  application  submission.  An 
applicant  would  also  be  required  to 


submit  to  FDA  an  additional  copy  of 
each  amendment  to  these  sections,  an 
additional  copy  of  its  draft  labeling,  and 
an  additional  copy  of  certain 
supplements  that  require  prior  approval. 
FDA  believes  submission  of  this 
information  will  be  a  minimal  burden  on 
applicants  and  will  result  in  expediting 
and  improving  both  preapproval 
inspections  and  application  reviews. 

IL  Provisions  of  This  Proposal 

The  agency  proposes  to  amend 
§§  314.50  and  314.55  (21  CFR  314.50  and 
314.55),  under  subpart  B,  to  require 
applicants  of  NDA's  and  ANDA's  to 
submit  to  FDA  an  additional  copy  of  the 
chemistry,  manufacturing,  and  controls 
and  the  human  pharmacokinetics  and 
bioavailability  sections  of  their  NDA's 
and  ANT)A'8  and  an  additional  copy  of 
draft  labeling.  In  addition,  certain 
information  about  the  manufacture  of 
the  batches  of  a  drug  product  used  to 
conduct  bioavailability  or 
bioequivalence  studies  and  stability 
studies  must  be  evaluated  by  FDA's 
reviewers  to  assure  the  bioavailability 
or  bioequivalence  characteristics  of  the 
drug  product  and  the  product's  stability. 
FDA  must  also  be  assured  that  the 
batches  used  to  perform  bioavailability, 
bioequivalence,  and  stability  tests 
necessary  for  approval  do  not  differ 
from  batches  of  the  drug  product 
represented  in  the  applicant's  NDA  or 
ANDA  and  subsequently  marketed. 
Thus,  the  agency  proposes  to  amend 
§  314.50  by  redesignating 
i  314.50{d)(l)(ii)  as  §  314.50(d)(l)(ii)(o) 
and  by  adding  new  §  314.50(d)(l)(ii)(fc). 
and  §  314.50(d)(l){ii)(c)  to  require  that 
an  applicant  include  in  the  chemistry, 
manufactiiring,  and  controls  section  of 
its  application,  if  not  ordinarily 
included,  the  following  information: 

(1)  The  production  record  for  the 
applicant's  batches  used  to  conduct 
bioavailability  or  bioequivalence  studies 
and  stability  studies; 

(2)  The  master  production  record  to  be 
used  for  the  manufacture  of  a 
commercial  lot  of  the  drug  product; 

(3)  The  specifications  and  test 
procedures  for  the  components  used  in 
production  of  the  batches  used  to 
conduct  bioavailability  or 
bioequivalence  studies  and  of  the 
batches  used  to  conduct  stability 
studies; 

(4)  The  specifications  and  test 
procedures  for  the  finished  drug  product 
from  the  batches  used  to  conduct  the 
bioavailability  or  bioequivalence  studies 
and  stability  studies; 

(5)  The  names  and  addresses  of  the 
sources  of  the  components  used  in  the 
manufacture  of  the  drug  product,  the 
ingredients  contained  in  the  finished 


drug  product,  and  the  container  closure 
system  for  the  drug  product;  and 

(6)  The  name  and  address  of  each 
contract  facility  involved  in  the 
manufacture,  processing,  packaging,  or 
testing  of  the  drug  product  and 
identification  of  the  operation  performed 
by  each  contract  facility. 

Section  211.84  of  the  CGMP 
regulations  requires,  in  part,  testing  of 
each  lot  of  the  components  to  be  used  in 
the  manufacture  of  a  drug  product  to 
assure  their  identity,  strength,  quality, 
and  purity  and  to  assure  that  only 
suitable  components  are  used.  Section 
211.165  of  the  CGMP  regulations 
requires  testing  of  each  batch  of  a  drug 
product  prior  to  release  for  marketing  to 
assure  conformance  to  final 
specifications  for  the  drug  product,     . 
including  the  identity  and  strength  of 
each  active  ingredient.  Existing 
regulations  under  21  CFR  part  314  do  not 
require  that  the  test  results  be  submitted 
to  FDA.  The  agency  has  determined  that 
these  test  results  are  significant  because 
they  identify  components  and 
characterize  the  components  and  the 
drug  product.  FDA  considers  this  key 
information  in  its  determination  whether 
new  drug  products  meet  the  statutory 
requirements  for  approval.  For  example, 
in  its  generic  drug  investigation,  the 
agency  has  used  these  test  results, 
located  in  the  firm's  records,  to  detect 
fraud  in  the  formulation  of  batches  used 
to  conduct  bioequivalence  studies. 
Therefore,  FDA  proposes  to  further 
revise  S  314.50(d)(l)(ii)  by  adding  a  new 
paragraph  (d)(l)(ii)l£/)  that  would  require 
an  applicant  to  include  in  its  NDA  or 
ANDA  submission  the  component  and 
drug  product  test  results  obtained  under 
\\  211.84  and  211.165.  respectively,  for 
the  batches  used  to  conduct 
bioavailability  or  bioequivalence  studies 
and  stability  studies. 

Section  314.50(e)(2)(ii)  requires  an 
applicant  to  submit  four  copies  of  draft 
labeling.  To  provide  its  investigators 
with  a  copy  of  the  applicant's  draft 
labeling.  FDA  proposes  to  revise 
\  314.50(e)(2)(ii)  to  require  the 
submission  of  an  additional  copy. 

Regulations  at  21  CFR  314.420  permit 
information  about  facilities  (primarily 
for  foreign  establishments),  processes, 
and  articles  used  in  the  manufacturing, 
processing,  packaging,  and  storing  of 
human  drugs  to  be  provided  to  FDA  in  a 
drug  master  file  (DMF)  and  incorporated 
into  an  NDA  and  ANDA  by  reference  to 
the  DMF.  Information  in  a  DMF  that  is 
relevant  to  a  preapproval  inspection 
would  be  provided  by  FDA  to  the 
investigators.  No  additional  regulations 
are  necessary  to  accompUsh  this. 
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Section  314.70(b)  (a  CFR  314.70(b)) 
describes  the  cfauqse*  in  the  conci«tions 
in  an  approved  NDA  and  ANDA  that 
require  the  applicant  to  submit  a 
supplemental  NDA  or  ANDA  and  obtain 
FDA  approval  before  making  the 
change.  Some  of  these  changes  may 
require  a  preapproval  inspection  of  the 
involved  facilities.  For  example,  a 
supplemental  NDA  or  ANDA  providing 
for  a  different  manufacturer,  testing 
laboratory,  supplier  of  bulk  active 
ingredients,  new  dosage  form,  new 
facilities,  or  significantly  changed 
facilities  may  require  a  preapproval 
inspection.  FDA  has  determined  that  its 
investigators  also  need  the  information 
contained  in  these  supplemental 
applications  to  conduct  preapproval 
inspections.  Therefore,  FDA  proposes  to 
revise  {  314.71  to  require  applicants  to 
submit  an  additional  copy  of  each 
supplement  that  requires  prior  FDA 
approval  under  S  314.70  [b)(l)  or  (b)(2). 
An  applicant  would  not  submit  an 
additional  copy  of  labeling  supplements 
required  under  S  314.70(b)(3).  This  is 
because  FDA  does  not  usually  conduct  a 
preapproval  inspection  prior  to  approval 
of  these  labeling  supplements. 

FDA  notes  that,  before  1985,  with  a 
few  exceptions,  applicants  submitted 
three  copies  of  a  complete  application, 
[n  the  Federal  Ragistar  of  February  22. 
1985  (50  FR  7452),  FDA  published 
revised  regulations  in  21  CFR  part  314 
governing  the  approval  for  marketing  of 
new  drugs  and  antibiotic  drugs  for 
human  use.  Those  regulations,  in  part, 
reduced  to  two  the  number  of  copies  of 
an  application,  an  archival  copy  and  a 
review  copy,  in  an  attempt  to  reduce  the 
paperwork  burden  for  applicants.  In 
light  of  recent  Lnspectional  experiences 
with  the  generic  drugs  industry,  as 
discussed  above.  FDA  has  reevaluated 
its  preapproval  inspection  program  and 
has  determined  that  information  about 


the  manufacture  of  the  drug  product  for 
which  the  applicant  is  seeking  approval 
and  the  batches  of  the  drug  product  uv.d 
in  conducting  bioavailability  and 
bioequivalence  studies  and  stability 
studies  must  be  provided  to 
investigators  who  conduct  preapproval 
inspections  to  detect  certain  fraudulent 
practices.  This  proposal  would  therefore 
require  applicants  to  submit  to  FDA  a 
third  copy  of  the  chemistry, 
manufacturing,  and  controls  section  and 
the  human  pharmacokinetics  and 
bioavailability  section  of  any  of  their 
NDA's  or  AND.-^s.  including  all 
amendments  to  these  sections,  and  a 
third  copy  of  certain  supplements. 

III.  Economic  Impact 

FDA  has  analyzed  the  economic 
impact  of  the  proposed  regulation  in 
accordance  with  Executive  Order  12291. 
and  has  determined  that  the  proposed 
regulation  does  not  constitute  a  major 
rule.  Furthermore,  the  agency  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and.  therefore,  does  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  9fr-354). 

FDA  estimates  the  nationwide  annual 
copying  cost  of  this  regulation  to  be 
$155,780  for  all  of  the  firms  submitting 
NDA's  and  ANDAs.  The  150  firms 
submitting  ANDA  s  would  be  expected 
to  incur  approximately  $85,000  in  costs 
for  an  average  annual  cost  per  firm  of 
$570.  The  100  firms  submitting  NDA's 
would  be  expected  to  incur  about 
$70,000  in  costs  for  an  average  annual 
cost  per  firm  of  $700.  These  costs  should 
have  a  negligible  impact  on  the  firms 
involved.  A  copy  of  the  agency's 
assessment  of  economic  impact  is  on  file 
with  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 


Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1980.  The  title, 
description,  and  respondent  description 
of  the  information  collection  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  New  Drug  and  Abbreviated 
New  Drug  Application  Preapproval 
Inspection  Requirements. 

Description:  The  information 
requirements  contained  in  the  proposed 
rule  would  collect  information  from 
persons  who  must  obtain  FDA  approval 
prior  to  marketing  a  new  drug.  These 
persons  must  submit  certain 
manufacturing  and  controls  information, 
information  about  the  batches  of  a  drug 
product  used  to  conduct  bioavailability 
and  bioequivalence  studies  and  stability 
studies,  and  draft  labeling.  FDA  will  use 
the  information  during  a  preapproval 
inspection  to  audit  application 
commitments  against  actual 
manufacturing  practices. 

Description  of  Respondents: 
Businesses. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


"T 


Section 


314  50(tJ)<3)(i)fii)«J) 

314,50<«M2K»» 

314.50<hK2) 

314.55<«)«2> 

31471(b) 


TaM.. 


Annual 

number  of 

respondents 


Annual 
frequency 


1,230 
1.230 
560 
2.260 
5.080 


Average 

burden  per 

response 

(hour) 


Annual 
burden 
hours 


0.50 

0.25 

140 

0.656 

0.413 


615 
308 
785 

1.940 
2.096 


5,744 


The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 
of  these  information  collections. 
Interested  persons  are  requested  to  send 


comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 


FDA's  Dockets  Management  Branch 
(address  above),  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Rm.  3208,  New  Executive  Office 
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Bldg.,  Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

VI.  Request  for  Commenis 

Interested  persons  may.  on  or  before 
March  29, 1991,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that  21 
CFR  part  314  be  amended  as  follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
Part  314  is  revised  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502,  503.  505, 
506,  507.  701.  704.  706  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321,  331, 
351,  352,  353.  355.  356.  357.  371,  374,  376). 

2.  Section  314.50  is  amended  by 
revising  the  introductory  text;  by 
redesignating  existing  paragraph 
(d)(l)(ii)  as  paragraph  (d)(l)(ii)(o);  by 
adding  new  paragraphs  (d](l)(ii)(/7), 
(d)(l)(ii)(c),  and  (d)(l)(ii)(^;  and  by 
revising  paragraphs  (e)(2)(ii)  and  (h)(2) 
to  read  as  follows: 

§  3 1 4.50    Content  and  format  of  an 
application. 

Applications,  including  abbreviated 
applications,  and  supplements  to 
approved  applications  are  required  to  be 
submitted  in  the  form  and  contain 
information,  as  appropriate  for  the 
particular  submission,  required  under 
this  section.  Except  for  certain 
supplements,  three  copies  of  the 
application  are  required:  an  archival 
copy  and  two  review  copies.  An 
application  for  a  new  chemical  entity 
will  generally  contain  an  application 
form,  an  index,  a  summary,  five  or  six 
technical  sections,  case  report 
tabulations  of  patient  data,  case  report 
forms,  drug  samples,  and  labeling.  Other 


applications  will  generally  contain  only 
some  of  those  items,  and  information 
will  be  limited  to  that  needed  to  support 
the  particular  submission.  These  include 
an  application  for  a  duplicate  of  a 
marketed  drug  product  (such  as  a  "paper 
NDA,"  which  relies  primarily  on 
pubhshed  literature  to  provide 
substantial  evidence  of  effectiveness 
and  adequate  scientific  evidence  of 
safety  for  the  claimed  indications),  an 
abbreviated  application,  an  amendment, 
and  a  supplement.  The  apphcation  is 
required  to  contain  reports  of  all 
investigations  of  the  drug  product 
sponsored  by  the  applicant,  and  all 
other  information  about  the  drug 
pertinent  to  an  evaluation  of  the 
application  that  is  received  or  otherwise 
obtained  by  the  applicant  from  any 
source.  The  Food  and  Drug 
Administration  will  maintain  guidelines 
on  the  format  and  content  of 
applications  to  assist  applicants  in  their 
preparation. 
•        •        *        *        • 

(d)  *  *  * 

(1)  •  *  * 
(ii)  *  *  * 

[b]  Unless  provided  by  paragraph 
(d)(l)(ii)(a)  of  this  section,  for  each 
batch  of  the  drug  product  used  to 
conduct  a  bioavailability, 
bioequivalence,  or  stability  study:  the 
batch  production  record:  the 
specifications  and  test  procedures  for 
each  component  and  for  the  drug 
product:  the  names  and  addresses  of  the 
sources  of  the  components  and  of  the 
container  closure  system  for  the  drug 
product;  and  name  and  address  of  each 
contract  facility  involved  in  the 
manufacture,  processing,  packaging,  or 
testing  of  the  drug  product  and 
identification  of  the  operation  performed 
by  each  contract  facility. 

[c]  The  master  production  record  to  be 
used  for  the  manufacture  of  a 
commercial  lot  of  the  drug  product. 

[cf]  The  results  of  any  test  performed 
on  the  components  used  in  the 
manufacture  of  the  drug  product  as 
required  by  S  211.84(d)  of  this  chapter 
and  on  the  drug  product  as  required  by 
S  211.165  of  this  chapter. 
***** 

(e)  *  *  * 

(2)  •  •  • 

(ii)  Copies  of  the  label  and  all  labeling 
for  the  drug  product  (5  copies  of  draft 
labeling  or  12  copies  of  final  printed 
labeling), 
***** 

(h)  *  •  • 


(2)  The  applicant  shall  submit  two 
review  copies  of  the  application.  One 
copy  shall  contain  the  technical  sections 
described  in  paragraphs  (d)(1)  through 
(d)(6)  of  this  section  as  required.  The 
other  copy  shall  contain  the  technical 
sections  described  in  paragraphs  (d)(1) 
and  (d)(3)  of  this  section.  Each  of  the 
technical  sections  (described  in 
paragraphs  (d)(1)  through  (d)(6)  of  this 
section)  in  the  review  copies  is  required 
to  be  separately  bound  with  a  copy  of 
the  application  form  required  under 
paragraph  (a)  of  this  section  and  a  copy 
of  the  summary  required  under 
paragraph  (c)  of  this  section.  The 
applicant  may  obtain  from  FDA 
sufficient  folders  to  bind  the  archival 
and  review  copies  of  the  application. 

*  *        t        *        « 

3,  Section  314.55  is  amended  by 
revising  paragraph  (el(2)  to  read  as 

follows: 

S  314.55    Abbreviated  appltcatlon. 

***** 

(e)  •  *  * 

(2)  The  applicant  shall  submit  two 
review  copies  that  contain  the  technical 
sections  described  in  §  314.50  (d)(1)  and 
(d)(3).  Each  of  the  technical  sections  in 
the  review  copies  is  required  to  be 
separately  bound  with  a  copy  of  the 
application  form  required  under 
S  314.50(a). 

•  •  *  •  • 

4,  Section  314.71  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§314.71    Procedure*  for  submission  Of  a 
•upplement  to  an  approved  application. 

*  *        •        •        • 

(b)  All  procedures  and  actions  that 
apply  tn  an  application  under  §  314.50 
and  an  abbreviated  apphcation  under 
§  314.55  also  apply  to  supplements, 
except  that  the  information  required  in 
the  supplement  is  limited  to  that  needed 
to  support  the  change.  A  supplement  is 
required  to  contain  an  archival  copy  and 
a  review  copy  that  include  an 
application  form  and  appropnate 
technical  sections,  samples,  and 
labeling,  except  that  a  supplement 
described  in  S  314.70(b)  (1)  or  (b)(2)  is 
required  to  contain  an  archival  copy  and 
two  review  copies. 
t        •        •        •        • 

Dated:  November  10, 1990. 
James  S.  Benson, 

Deputy  Commissioner  of  Food  and  Drugs. 
[FR  Doc.  91-1900  Filed  1-25-91;  845  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  626 

Biological  Defence  Safety  Program— 
(AR  38S-69) 

AQCNCr.  Department  of  the  Army.  DOD. 
ACnow;  Final  rule. 

summary:  The  Department  of  the  Army 
(DA)  acting  as  executive  agent  for  the 
Department  of  Defense  announces  the 
establishment  of  the  Anny  Biological 
Defense  Safety  Program  for  all  aspects 
of  the  Biological  Defense  Program  (BDP) 
as  32  CFR  part  626.  This  program 
provides  new  DA  policy  and  implements 
the  Centers  for  Disease  Control  (CDC)— 
National  Institutes  of  Health  (NIH) 
Guidelines  on  Biosafety  in 
Microbiological  and  Biomedical 
Laboratories.  Department  of  Defense 
(DoD)  and  Department  of  the  Army 
policy  statements,  and  other  Federal 
relations.  This  program  assigns 
responsibility  for  safety  studies  and 
reviews  of  biological  defense  research, 
development,  test  and  evaluation 
(RDT&E)  projects,  and  prescribes  safety 
precautions  and  procedures  applicable 
to  DoD  contracted  operations. 
EFFCCnvi  date:  February  27. 1991. 
ran  FURTHCR  INFOmiA-nON  CONTACT: 

If  you  wish  to  comment  or  obtain  further 
informaUon  contact  HQDA(DACS-SF). 
Mr.  William  Wortley,  room:  2C717. 
Pentagon,  Washington.  DC  20310-0200. 
(703)  605-7291. 

■UPfLCMCNTAIIY  mfORMATION:  Through 
the  U.S.  Army  Biological  Defense 
Program,  the  Department  of  the  Army 
serves  as  the  executive  agent  for  the 
Department  of  Defense  Biological 
Defense  Research,  Development.  Test. 
and  Evaluation  Program  (RDT&E).  As 
the  executive  agent,  DA  supports 
RDT&E  efforts  to  maintain  and  develop 
defensive  measures  and  materiel  to 
meet  potential  biological  warfare 
threats.  To  develop  these  measures  and 
materiel,  it  is  necessary  to  use  biological 
agents  during  the  conduct  of  the  RDT&E. 
This  dociunent.  draft  Army  Regulation 
385-69.  was  developed  in  coordination 
with  the  biological  defense  community 
and  fully  staffed  and  coordinated  with 
subject  matter  experts,  the  Army  Staff, 
and  applicable  major  Army  commands. 
In  addition,  an  Independent  (non-DOD) 
review  was  conducted  by  the 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Army-wide  implementation  of  the 
Biological  Defense  Safety  Program  is 
authorized  based  on  the  policies  and 


standards  contained  in  the  cited 
authority  and  references. 

Executive  Order  12291 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and  the 
Secretary  of  the  Army  has  classified  this 
action  as  nonmajor.  The  effect  of  the 
final  rule  on  the  economy  will  be  less 
than  $100  million. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  and 
the  Secretary  of  the  Army  has  certified 
that  this  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

List  of  Subjects  in  32  CFR  Part  628 

Safety,  Occupational  safety  and 
health.  Biological.  Defense. 

Accordingly,  32  CFR  part  626  is  added 
to  read  as  follows: 

PART  626— BIOLCXilCAL  DEFENSE 
SAFETY  PROGRAM 

Subpart  A— introduction 


Purpose. 
References. 
Explanaton  of  terms. 
Responsibilities. 


626.1 
628.2 
626.3 
626.4 

Subpart  B— BlotogicaJ  Defense  Safety 
Policy  and  Procedures 
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Authority:  5  U.S.C.  10  U.S.C.  42  U.S.C.  49 
U.S.C,  50  U.S.C.  Pub.  L  101-510,  National 
Defense  Authorization  Act  for  1991. 

Subpart  A— Introduction 

§  626.1    Purpose. 

(a)  This  regulation  prescribes 
Department  of  the  Army  (DA)  safety 
policy,  responsibilities,  and  procedures 
for  biological  defense  research, 
development,  test,  and  evaluation 
(RDT&E)  operations. 

(b)  Department  of  the  Army  Pamphlet 
385-69  prescribes  the  minimum  safety 
criteria  and  technical  requirement  for 
the  Army  biological  defense  safety 
program  and  will  be  used  in  conjunction 
with  this  regulation  to  establish  and 
implement  the  biological  defense  safety 
program. 

i  626.2    References. 

Required  and  related  publications  are 
listed  in  appendix  A  to  this  part. 

S  626.3    Explanation  of  terms. 

Abbreviations  and  special  terms  used 
in  this  regulation  are  explained  in  the 
glossary. 

§626.4    Responsibilities. 

(a)  The  Assistant  Secretary  of  the 
Army  (Installations,  Logistics  and 
Environment)  (ASA(IL&E))  establishes 
overall  Army  Occupational  Safety  and 
Health  policy  and  maintains  oversight  of 
the  following: 

(1)  All  aspects  of  environment,  safety, 
and  occupational  health  statutory 
compliance. 

(2)  Safe  biological  defense  RDT&E 
operations. 

(b)  The  Assistant  Secretary  of  the 
Army  (Research.  Development,  and 
Acquisition)  (ASA(RDA)).  Establishes 
overall  Army  RDA  policy  and  will— 

(1)  Integrate,  coordinate,  and  manage 
Army  efforts  to  increase  effectiveness  of 
biological  defense  technologies,  and 
materiel  research,  development  and 
acquisition  program. 

(2)  Review  and  validate  all  future 
biological  defense  RDT&E  facility 
construction  or  renovation  requirements 
prior  to  any  organization  initiating  these 
construction  or  renovation  programs. 

(c)  The  Director  of  Army  Safety 
(DASAF),  Office  of  the  Chief  of  Staff, 
Army  (OCSA),  administers  and  directs 
the  Army  Safety  Program  as  specified  in 
AR  385-10.  The  DASAF  will— 

(1)  Manage  Armywide  safety  policy 
and  guidance  for  biological  defense 
RDT&E  programs  as  a  part  of  the  Army 
Safety  Ptogram. 
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(2)  Approve  all  actkuu  that  imfij  or 
est^liah  a  DA  safety  poaifion  for 
biological  defense  RDTa£  covered  by 
this  regulation. 

(3)  Represent  DA  on  all  biological 
defense  RDT&E  safety  studies  and 
reviews. 

(4)  Develop  safety  praticy  and 
standards  for  bMogice)  defense  RDT&E 
operations. 

(5)  Develop  Army  level  safety 
program  guidance. 

(6)  Cooduct  an  aniuMJ  management 
review  of  the  biological  defense 
occupational  safety  and  heahh  programs 
of  ctrmmands  with  Biological  Defense 
Program  (BDPJ  operations  and 
responaibilities,  to  ensure  consistency 
wiUi  DA  poHcy. 

(7)  Conduct  btologjcal  defense  safety 
evaluation  visits,  and  advise  the  Anny 
Staff  (ARSTAF)  of  concerns,  trends,  and 
needed  corrective  actions. 

(8)  Develop  pobcies  and  provide 
guidance  for  die  execation  of  tbe 
Biological  Defokse  Safety  Program. 

(9)  Conduct  the  review  aS  general 
constructioD  fima  far  biolo^cal  defense 
RDT&E  facilities. 

(10)  EstaUiab  procediaes  for  tbe 
investigatitn  of  Uoiogical  defense 
related  nusbapa,  referotced  in  AR  385- 
40. 

(11}  Serve  as  proponent  for  Army 
biological  safety  training. 

(dj  The  Commanding  General.  U.S. 
Army  Corps  of  Engineers  [CG,  USAGE) 
will  establish  procedures  to  ensure  that 
biological  defense  RDT&E  facilities  are 
designed,  constructed  and  acquired  in 
accordance  with  current  Federal,  State, 
Department  of  Defense  (DOD),  and  DA 
regulatory  standards. 

(e)  The  Surgeon  General  (TSG]  will— 

(1)  Develop  occupational  health 
standards  and  medical  support  policies 
for  the  BDP. 

(2)  Provide  advice  and  guidance  for 
health  hazard  assessments  and  medical 
surveillance  in  accordance  with  current 
directives  and  policies. 

(3)  Provide  medical  guidance  for  the 
selection  of  appropriate  protective 
equipment  for  use  in  the  BDP. 

(4)  Provide  a  representative  to  each 
BDP  special  safety  study  group. 

(5)  Provide  occupational  health 
support  to  the  DASAF  for  conduct  of 
annnal  managemeit  reviews 

(§  626.4(c)(8)). 

(f)  The  Commander.  U.S.  Army 
Medical  Research  and  Development 
Command  (USAX<RDC),  in  addition  to 
MACOM  responsibilities,  will — 

(1)  Conduct  safety  site  assistance 
visits  of  BDP  Army  research  facilities, 
on  a  periodic  basis  as  determined 
necessary  by  the  DASAF,  and  advise 


the  ARSTAF  <tf  findJ[ii«B  and 
reconunendatioBS. 

(2)  Provide  a  ^oop  member  for  att 
other  Studies  and  reviews. 

(3)  Assist  HQDA  fn  feetr  oversight 
role  of  monitoring  biological  defense 
RDT&B  activities  dmraghout  the  Army, 
and  advise  HQDA  on  concerns,  trends, 
and  corrective  actions  required. 

(4)  Assist  the  DASAF  in  performing 
biological  defense  safety  program 
mishap  investigations. 

(5)  Assist  tlae  DASAF  in  devekiping 
biological  defense  safety  pobcy,  and 
recommend  changes  to  potkies  and 
procedures. 

(6}  Serve  as  the  proponent  for  the  BDP 
Special  fauiiiuiiization  Program. 

[g]  MACOM  Commanders  with  a  BDP 
mission  will: 

(1)  Estabhsh  and  operate  an  effective 
safety  program. 

(2)  Pnhhshing  a  coinmanrt  pro^iim  to 
implement  Headquarters,  Department  of 
Army  (H(^>A)  biological  safety 
standards  and  to  identify 
responsibilities  for  aB  subortfinate 
organizations  that  maintain,  store, 
handle,  use,  transport  or  (fiepose  of 
etiologic  agents  nsed  in  the  BDP. 

(3)  Exercise  supervision  of 
subordinate  organizations  to  ensure  that 
an  elective  safety  program,  which 
compliea  with  this  regulation,  DA  Pam 
385-BIO  and  AR  385-10  is  implemented 
and  maintained. 

(4)  Ensure  that  biokigical  defaaae 
safety  programs  confriy  wt&  the 
provisiflns  of  this  regulation  and  DA 
Pam  385^10. 

(5)  Appoint  a  safety  and  health 
manager  in  accordance  with  AR  385-10, 
who  is  occnpationaRy  qualified  under 
Office  of  Personnel  Management 
Standards  and  has  special  knowledge  of 
biological  safety  and  health 
requirements.  This  safety  and  health 
manager  should  be  the  single  point  of 
contact  for  all  a^tects  of  the  KU>  Safety 
Program. 

(6)  Review  standing  operating 
procedures  (SOPs)  for  biological  defense 
RDT&E  operations. 

(7)  Develop  and  submit  general 
construction  plans  for  approval  through 
command  channels  to  HQDA.  Army 
Safety  Office,  DACS-SF,  WASH  DC 
20310-0200. 

(8)  Approve  or  disapprove  individual 
access  to  etiologic  agent  restricted 
areas. 

(9)  Implement  a  Chemical  Hygiene 
Plan,  as  appropriate,  which  meets  the 
requirement  of  29  CFR  1910.145a 


Subpart  fr-BWogkal  DafaMa  Safety 

Policy  and  Nocadaras 

S  626.5   Policy. 

(a)  TMt  regulation  applies  (o  BDP 
RDT&E  upaatiuiiB  involving  etiologic 
agents  being  investigated  by  DA  for 

biological  defense  purposes. 

(b)  Specific  biological  safety 
requirements  and  guidance  are 
contained  in  DA  Pam  385-69. 


S  626.6 
kivestifaMaa. 

Biological  defense  RDT&E  related 
mishaps  will  be  reported  and 
investigated  in  accordance  with  AR  385- 
40  and  AR  4(M0a  Med  16  Report  will  be 
used  to  report  only  personnel  exposure 
or  illness  related  to  the  BDP. 


(•26.7 

Luiiboia. 

(a)  The  cardinal  principle  for  safety  in 
BDP  operations  is  to  minimize  the 
potential  exposure  of  personnel  to 
etiologic  agents.  In  practice,  this  means 
conducting  RDT&E  activities  using  the 
appropriate  biosafety  level  facilrties, 
equipment  and  procedures,  and 
requiring  only  the  minimum  number  of 
appropriately  trained  personneL  the 
minimum  period  of  time,  and  minimum 
amount  of  the  material,  consistent  with 
program  objectives  and  safe  operations. 

(b)  Open  air  testing  under  the  BDP  is 
restricted  to  use  of  simulants  only, 
unless  it  is  detennined  by  the  Secretary 
of  Defense  that  testing  is  necessary  in 
the  interest  ot  national  security  in 
accordance  with  Pub.  L  91-121.  Abo, 
for  RDT&E  invoiving  tbe  evahiation  of 
protective  eqaipment  or  detection 
devices,  tbe  teast  bazardoos  etiologic 
agent  consistent  vritb  mission  objectives 
vviil  be  employed.  AU  testing  of  such 
equipment  emtptoying  etiologic  agents 
will  be  in  appropriate  biosafety  level 
conlsinment  labcraiohes. 

fc)  .\  hazard  analysis,  to  determine 
safety  precautions,  necessary  perwwmd 
proterlion  and  engineering  features  and 
procedures  to  prevent  expovere,  will  be 
completed  for 

(11  All  BOP  operations  mvohring 
etiologic  agents. 

(2)  A  change  in  process,  or  control 
measures  that  may  result  in  increased 
pot^.-itia!  contact  or  concentrations  of 
biological  material 

(d)  .\n  SOP  is  required  for  aD 
biological  defense  RDT&E  operations. 
The  SOP  will: 

(1)  Describe,  in  detail,  all  necessary 
operational  and  safety  requirenaenls. 

(2)  Describe,  in  detail,  actions  to  be 
taken  in  the  event  of  mishap. 
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(3)  Describe,  in  detail,  the  location  of 
required  emergency  response 
equipment. 

(4)  Be  available  at  the  work  site. 

(5)  Forbid  concurrent  unrelated  work 
during  biological  defense  RDT&E 
operations  within  a  laboretory  area  or 
suite. 

(6)  Be  approved  by  the  Commander  or 
the  Safety  Officer  and  signed  by 
workers  involved  in  the  operation. 

(7)  Provide  name  and  telephone 
number  of  responsible  personnel. 

(e)  Training  and  information.  All 
personnel  who  work  directly  with 
etiologic  agents  in  the  BDP,  or  who 
otherwise  have  a  potential  for  exposure, 
will  receive  appropriate  training  to 
enable  them  to  work  safely  and  to 
understand  the  relative  significance  of 
agent  exposures. 

(1)  This  training  will  include  signs  and 
symptoms  of  etiologic  agent  exposure, 
information  on  sources  of  exposure, 
possible  adverse  health  affects,  and 
practices  and  controls  used  to  limit 
exposures.  The  environmental  and 
medical  monitoring  procedures  m  use, 
their  purposes,  worker  responsibilities 
in  health  protection  programs,  and 
handling  of  laboratory  mishaps  will  also 
be  presented. 

(2)  Workers  will  be  required  to 
demonstrate  proficiency  prior  to 
performing  potentially  hazardous 
operations.  Refresher  training  will  be 
repeated  at  least  annually. 

(3)  Initial  and  refresher  training  will 
be  documented  and  kept  on  file  as  a 
permanent  record. 

(f)  Medical  Surveillance.  A  medical 
surveillance  program  (ref  DODI  6055.5- 
M  and  AR  40-5]  will  be  established,  in 
accordance  with  the  specific  guidance 
contained  in  applicable  medical 
publications,  for  all  personnel  (military 
and  civilian)  who  may  be  potentially 
exposed  to  etiologic  agents, 

(1)  Placement,  periodic  medical 
surveillance  examinations  and 
termination  examinations  shall  be 
conducted  for  each  worker,  to  establish 
a  baseline  health  record  and  to  provide 
periodic  job-related  assessments  of 
worker's  health  status.  Preassignment, 
periodic  and  termination  health 
assessments,  will  include  a  work 
history,  a  medical  history,  physical 
examinations,  indicated  clinical 
laboratory  studies  and,  when  available, 
examinations  or  tests  specific  to  the 
etiologic  agent  in  question. 

(2)  Medical  officers  responsible  for 
treating  BDP  etiologic  agent  exposures 
and  conducting  medical  surveillance  for 
BDP  workers  shall  receive  specialized 
training  on  the  unique  hazards  of 
etiologic  agents,  and  recommended 
medical  therapies. 


(3)  Special  immunizations  will  be 
given  to  personnel  handling  specific 
etiologic  agents  as  required. 

(4)  Records  documenting  the  above 
will  be  maintained  as  a  permanent 
bases. 

(g)  Emergency  Preparedness.  (1)  SOPs 
will  address  emergency  procedures 
related  to  a  mishap  involving  BDP 
etiologic  agents.  Notification  and 
evacuation  procedures  will  be  covered 
in  detail,  as  well  as,  measures  to  contain 
the  contamination. 

(2)  Local,  regional,  state  or  federal 
emergency  support/coordinating 
agencies,  such  as  law  enforcement,  fire 
departments,  health  departments  and 
governments  will  be  informed  of  BDP 
activities  and  the  appropriate  support 
necessary,  to  include  any  equipment  and 
training  necessary,  to  provide  effective 
emergency  response  and  ensure 
compliance  with  community  "right-to- 
know"  statutes  and  regulations. 
Agreements  with  external  agencies  must 
be  formalized. 

(3)  In  the  event  of  a  mishap  with  a 
BDP  etiologic  agent  from  appropriate 
laboratory  biocontainment  that  may 
result  in  personnel  exposure,  approved 
emergency  procedures  will  be 
immediately  initiated  to  effectively 
protect  personnel  and  the  environment 
and  to  constrain  spread  of 
contamination.  All  personnel  except 
those  responsible  for  emergency 
operations  will  evacuate  the  immediate 
area. 

(4)  Special  medical  surveillance  will 
be  started  as  soon  as  possible  for  all 
workers  present  in  the  potentially 
affected  area  at  the  time  of  the  mishap. 

(h)  Labeling  and  posting  of  hazards. 
(1)  Hazard  warning  signs  which 
incorporate  the  universal  biohazard 
symbol  will  be  posted  on  the  access 
door  to  the  work  area,  see  DA  PAM  385- 
69,  paragraph  3-5a(ll.  The  sign  will  be 
covered  or  removed  if  the  area  has  been 
decontaminated  and  certified  as  such  by 
the  organizational  safety  officer. 

(2)  For  areas  irradiated  with 
ultraviolet  light,  a  caution  sign  reading 
"Ultraviolet  Light,  Wear  Eye  Protection" 
will  be  posted. 

(i)  Disposal  controls.  Etiologic  agents 
used  In  the  BDP  must  be 
decontaminated  before  disposal  of 
infectious  or  hazardous  wastes  and 
must  not  violate  any  Army,  Federal, 
state,  local,  or  host  nation 
environmental  standards.  Procedures  for 
decontamination  are  described  in  DA 
Pam  385-69 

(1)  The  preferred  methods  of 
decontamination  of  etiologic  agents  aie 
autoclaving  or  chemical  inactivation 
with  appropriate  biocidal  solutions  (See 
chap  5.  DA  Pam  385-BIO). 


(2)  Etiologic  agents  awaiting 
decontamination  will  be  contained  at 
the  appropriate  biosafety  level. 

(j)  Maintenance  controls.  A  continuing 
program  for  equipment  and  facility 
maintenance  will  be  implemented  for 
each  BDP  operation. 

(k)  Protective  Equipment.  Guidance 
concerning  protective  equipment  is 
contained  in  DA  Pam  385-69. 

§  626.8    Etiologic  agent  containment 

(a)  Facility  engineering  controls  and 
appropriate  biocontainment  equipment 
will  be  used,  in  conjunction  with  special 
practices  and  procedures,  to  minimize 
potential  exposure  of  personnel  and  the 
environment  to  etiologic  agents  used  in 
BDP  operations.  Engineering  and 
equipment  controls  will  be  implemented 
to  the  maximum  extent  feasible  and 
verified  as  effective.  Protective  clothing 
will  not  be  used  in  lieu  of  engineering 
controls.  Engineering  controls  will  be 
considered  the  prime  means  of 
biocontainment  with  personal  protective 
equipment  such  as  respirators  to  be 
used  only  after  feasible  engineering 
controls  have  been  shown  as  not 
controlling  the  environment  fully. 

(b)  Before  beginning  any  etiologic 
agent  operation,  a  determination  will  be 
made  that  the  hazards  associated  with 
the  operation  are  under  positive  control 
as  defined  in  the  applicable  SOP,  and 
that  the  operation  is  in  compliance  with 
the  criteria  of  this  regulation  and  DA 
Pam  385-BIO. 

§  626.9    Inspections. 

(a)  Biosafety  laboratories  require 
periodic  (at  least  quarterly  for  BL-1  and 
BL-2  and  monthly  for  BL-3  and  BL-4 
laboratories),  inspections  by  safety  and 
health  professionals.  Safety  officials  will 
document  the  inspections,  assure  that 
deviations  from  safe  practices  are 
recorded,  and  that  recommended 
corrective  actions  are  accomplished.  If 
deviations  are  life  threatening,  this  area 
will  be  restricted  until  corrective  actions 
are  accomplished.  New  RDT&E  efforts 
involving  etiologic  agents  will  be 
evaluated  and  inspected  prior  to  start-up 
to  assure  equipment,  facilities,  employee 
training,  and  procedures  are  prepared 
and  adequate  for  the  introduction  of 
BDP  material.  Safety  officials  will 
maintain  such  records  for  3  years  and 
will  review  the  records  at  least  annually 
for  trends  requiring  corrective  actions. 

(b)  Supervisors  shall  inspect  work 
areas  frequently  (at  least  weekly)  and 
effect  corrective  actions  promptly. 
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§626.10    Transportation  of  BDP  etiologic 
agents. 

(a)  Etiologic  agents  utilized  in  the  BDP 
shall  be  packed,  labeled,  marked, 
prepared  for  shipment,  and  shipped  in 
accordance  with  applicable  Federal, 
Stale  and  local  laws  and  regulations,  to 
include  42  CFR  part  72,  "Interstate 
Shipment  of  Etiologic  Agents,"  49  CFR 
parts  172  and  173  (Department  of 
Transporiation),  9  CFR  part  122  (USDA 
Restricted  Animal  Pathogens)  and  DA 
Pam  385-69. 

(b)  Etiologic  agents  shipped  to  support 
the  BDP  will  use  secondary  shipping 
containers  which  are  sealed  with  a 
crimped  lid  (see  app  D,  DA  Pam  385-69). 

(c)  BDP  organizations  and  contractors 
who  provide  etiologic  agents,  will  ship 
all  etiologic  agents  by  private  carrier. 
The  U.S.  Postal  Service  will  not  be  used 
for  the  transportation  of  etiologic  agents 
required  for  the  BDP. 

(d)  In  addition  to  the  above 
requirements,  shipments  of  BL-4 
etiologic  agents  will  be  hand  carried  by 
government  courier  or  under  the 
immediate  supervision  of  a  responsible 
party  who  is  knowledgeable  about  the 
potential  hazards  of  the  materials  and 
who  will  monitor  all  aspects  of  the 
shipment  ensuring  that  required 
transfers  have  been  completed  and 
documented  and  final  receipt  has  been 
accomplished  and  acknowledged. 

(e)  Audit  trials  of  all  BDP  etiologic 
agent  shipments  and  receipts  of  such 
agents  shall  be  established  and 
maintained  for  at  least  3  years.  Such 
audit  trails  shall  identify  date  of 
shipment,  carrier,  addresses  of  the 
shipper/recipient,  and  agent[s)  shipped/ 
received. 

§  626.1 1    General  construction  plans. 

General  construction  plans,  for  BDP 
facilities  as  well  as  for  changes  in 
utilization  of  facilities  will  be  submitted 
through  the  chain  of  command  to 
HQDA,  Army  Safety  Office,  DACS-SF. 
WASH  DC  20310-0200  for  safety  review 
and  approval.  Plans  shall  be  forwarded 
for  new  construction  or  major 
modifications  of  facilities  used  in  the 
BDP.  The  facility  system  safety 
requirements  of  AR  385-16  and  AR  415- 
15  shall  be  followed.  Simultaneously, 
RDT&E  requirements  that  necessitate 
such  renovation,  modification  or 
construction  shall  be  submitted  through 
the  chain  of  command  to  HQDA, 
OASA(RDA),  SARD-ZT,  WASH  DC 
20310-0103  for  review  and  approval. 

§626.12    Maximum  credible  event  (MCE). 

(a)  Because  of  the  complexity  of  the 
RDT&E  conducted  in  the  BDP  it  is 
appropriate  to  consider  the  range  of 
potential  consequences  that  could  be 


associated  with  a  mishap.  MCE  is  a  risk 
analysis  technique  which  provides  a 
useful  tool  for  estimating  the 
effectiveness  of  existing  safeguards.  The 
potential  for  events  must  be  carefully 
analyzed  to  determine  the  MCE  that 
could  occur  and  cause  a  mishap.  All 
hazard  analysis  and  general 
construction  plans,  §  626.11  of  this 
publication,  will  include  a  consideration 
of  a  MCE. 

(b)  The  term  MCE,  as  used  herein,  is 
analogous  to  a  realistic  worst  case 
analysis.  The  best  available  credible 
information  will  be  applied  to  estimate 
the  results  of  various  MCEs  using 
assumptions  that  yield  the  potential  for 
more  severe  consequences,  as  opposed 
to  assumptions  that  operational  and 
safety  controls  will  always  perform  as 
designed.  The  rule  of  reason  will  be 
applied  to  confine  the  MCE  to  realistic 
or  believable  occurrences. 

(c)  When  considering  an  MCE,  it  is 
appropriate  to  consider  the  redundancy 
of  safety  systems  engineered  into  the 
facilities,  and  the  equipment  used, 
depending  on  containment  level 
required  to  make  them  as  fail-safe  as 
practical.  The  MCE  for  containment 
laboratories  must  be  considered  in 
terms  of  physical  containment  for  both 
toxins  and  biological  organisms. 
Therefore,  both  toxin  and  biological 
MCEs  will  be  considered. 

(d)  Because  aerosols  of  etiologic 
agents  represent  the  most  significant 
potential  hazard  for  exposure  of 
workers  or  the  environment,  a  hazard 
analysis  (to  include  MCE)  of  proposed 
BDP  RDT&E  activities  will  be  performed 
to  determine  the  procedures,  engineering 
controls  and  facility  design  required  to 
mitigate  potential  significant  hazards. 

§626.13    Controls. 

(a)  Positive  means  will  be  used  to 
ensure  that  personnel  not  directly 
associated  with  the  operation  of  a  BDP 
laboratory,  do  not  enter  potentially 
hazardous  areas. 

(b)  Written  procedures  to  control 
access  and  ensure  that  personnel  can  be 
evacuated  or  protected  from  exposure, 
may  be  used  in  place  of  absolute 
personnel  exclusion. 

§  626. 1 4    Waivers  and  exemptions. 

(a)  The  goal  of  the  biological  defense 
safety  program  is  strict  adherence  to 
safety  standards  and  the  elimination  of 
all  waivers  and  exemptions. 

(b)  Waiver  authority.  (1)  The  Chief  of 
Staff,  Army  (CSA)  is  the  controlling 
authority  for  granting  waivers  of 
biological  defense  safety  standards. 
This  authority  is  redelegated  by  this 
regulation  to  Commanders  of  MACOMs 
and  the  Commander  of  the  USAMRDC. 


(2)  Waiver  authority  will  not  be 
subdelegated. 

(3)  Commanders  with  waiver 
authority  will: 

(i)  Ensure  the  existence  of  necessary 
and  compelling  reasons  before  granting 
waivers. 

(ii)  Grant  waivers  to  standards  for 
installations  and  activities  within  their 
areas  of  authority. 

(c)  Waiver  requests.  (1)  Commanders 
of  installations,  activities,  and  other 
locations  will  submit  a  request  for 
waiver  when  compliance  with  these 
standards  cannot  be  achieved.  When 
such  waivers  impact  on  other 
commands,  initiating  activities  will 
coordinate  requests  with  the  other 
commands. 

(2)  Requests  for  waivers  will  contain 
the  following  information; 

(i)  Description  of  conditions.  State  the 
mission  requirements  and  compelling 
reasons  which  make  the  waiver 
essential,  the  impact  if  not  approved  and 
a  description  of  all  affected  sites/ 
facilities,  and  the  quantity  and  type  BDP 
required. 

(ii)  The  safety  regulations,  including 
specific  safety  requirements  or 
conditions  cited  by  paragraph,  from 
which  the  waiver  is  requested  and  the 
reasons  for  the  waiver, 

(iii)  Specific  time  period  for  which  the 
waiver  is  requested. 

(iv)  A  hazard  analysis  which 
identifies  actual  and  potential  hazards 
which  can  result  from  the  waived 
requirements  or  conditions. 

(v)  A  risk  assessment  that  provides 
information  on  the  risk  being  assumed 
as  a  result  of  the  waiver  The 
assessment  will  include  those  safety 
precautions  and  compensatory 
measures  in  force  dunng  the  waiver 
period. 

(vi)  A  waiver  abatement  plan  to 
include  milestones,  resources,  and 
actions  planned  to  eliminate  the  need 
for  the  waiver. 

(3)  Requests  for  waivers  will  be 
forwarded  through  command  channels 
to  the  MACOM  or  CG,  USA.MRDC,  as 
appropriate,  for  approval.  MACOM  or 
USAMRDC  Safety  Offices  will  forward 
a  copy  of  approved  waivers  to  HQDA. 
DACS-SF.  WASH  DC  20310-0200. 
Copies  of  all  waivers  will  be  maintained 
at  the  installation  and  MACOM  or 
USAMRDC  Safety  Offices  and  up  to 
three  years  after  the  waiver  is 
terminated. 

(4)  Time  limitations,  (i)  Waivers  are 
normally  limited  to  1  year  or  less,  and 
will  be  considered  rescinded  after  1 
year,  unless  reviewed.  The  activity  or 
installation  commander  forwarding  a 
request  for  waiver  will  allow  time  to 
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permit  invesligation,  evaluation,  and 
reply. 

(ii)  WarvCTS  may  be  renewed  each 
year  by  the  commander  ongrnally 
granftmg  the  waiver  for  a  waiver  period 
not  to  exceed  5  years.  Prior  to  renewal, 
commanders  will  review  the  need  for 
the  waiver  to  ensure  that  circumstances 
requiring  the  waiver  have  not  changed. 
Results  of  this  review  (and  a  progress 
report  regarding  milestones  that  have 
been  completed)  will  be  forwarded 
through  command  channels  to  the 
commander  originally  granting  the 
watver. 

(iii)  A  request  for  amendment  will  be 
initiated  when  factors  or  circumstances 
requiring  a  change  to  the  original  waiver 
are  identified. 

(iv)  When  factors  or  circumstances 
prevent  correction  of  the  waiver 
condition  within  5  years  of  an  the  initial 
approval  of  the  waivered  condition, 
such  condition  becomes  a  candidate  for 
an  exemption. 

(d)  Exemptions.  (1)  Exemptions  are 
relatively  long  term  exceptions  to 
otherwise  mandatory  standards. 
Exemptions  will  be  granted  only  under 
the  foUowing  conditions: 

(i)  When  corrective  measures  are 
impractical. 

(ii)  Where  impairment  of  the  overall 
defense  posture  would  result 

(iii)  When  positive  programs  for 
eventual  elimination  of  the  need  for  the 
exemption  are  being  pursued. 

(2)  Exemptions  can  be  approved  only 
by  the  Secretary  of  the  Army. 

(i)  Requests  for  exemptions  will  be 
sent  through  command  channels  to 
HQDA.  DACS-SF.  WASH  DC  20310- 
0200. 

(ii)  Exemption  requests  will  include 
the  informaftion  required  in 
9  e26.14(c)(2). 

(iii)  Copies  of  exemption  requests  will 
be  maintained  at  the  installation  and 
MACOM  or  USAMRDC  Safely  Offices. 

Si^^art  C— BOP  Contractor* 

S  826.15    QttmtL 

(a)  The  contractiag  agency  will 
prepare  written  procedures  for 
reviewing  contractor  capabihty  to  safely 
perform  BDP  work  with  etiologic  agents. 

(1)  The  written  procedures  will 
describe  the  criteria  and  guidelines  for 
the  preparation  of  the  facilities 
de«criptian,  safety  requirements,  special 
procedures  and  techniiiues.  and 
inspection  procedures. 

(2)  Theae  written  procedures  will  be 
submitted  to  tbe  contracting  agency 
MACOM  for  review  and  approval. 


§tM.16    ContraoMnt  aganclaa. 
Contractmg  agencies,  in  coordination 

with  their  respective  Command  safety 
offices  will  monitor  contractor 
performance  in  meeting  safety 
requirements 

(a)  The  contractmg  agency  will 
establish  an  inspection  program  and 
schedule  for  all  BDP  contractors  who 
perform  contract  work  with  biosafety 
level  3  or  4  Inspections  will  be 
conducted  by  safety  and  health 
personnel.  The  schedule  wiM  include  as 
a  minimum  the  following 

(1)  A  pre-award  mspection  on  site. 
prior  to  contract  award,  for  initial 
contracts  for  BDP  work  requinng  BL-3 
or  BL-4  operations.  If  dunng  a  pre- 
award  inspection.  ma)or  corrective 
measures  are  required,  a  remspection  is 
required  pnor  to  the  beginning  of 
contract  operations 

(2)  A  pre-award  inspection  of  follow- 
on  BL-3  and  BL-4  contracts. 

(3)  A  pre-operational  mspection  if  a 
major  change  in  procedures,  facilities  or 
equipment  is  made  after  the  pre-award 
survey 

(4)  Annual  mspecUon  of  BL-3  and 
semiannual  inspections  of  BL-4 
contractor  facilities,  equipment  and 
operations. 

(b)  Pre-award  surveys  and  annual 
inspections  of  contractors  performing 
work  requinng  BL-3  or  BL-4  will  be 
conducted  by  safety  and  health 
professionals  trained  m  BDP  operational 
safety  requirements.  Pre-award  surveys 
and  annual  inspections  of  BL-1  and  BL- 
2  contractors  will  be  conducted  by 
safety  and  health  professionals  or 
contracting  agency  representatives  who 
are  trained  m  biological  safety 
inspection  techniques.  The  Safety 
Inspection  Checklist  in  DA  Pam  385-BIO 
will  be  used. 

(c)  The  contracting  agency  will  require 
each  BDP  contractor  whose  contract 
requires  the  use  of  ettologic  agents,  to 
prepare  a  facility  safety  program  plan 
based  on  the  criteria  below,  and  submit 
the  plan  to  the  contracting  agency  for 
review  prior  to  beginning  BDP  contract 
operations  The  plan  will  describe  the 
contractor  organization,  and  procedures 
for  meeting  DOD,  Army  and  contracting 
Command  safety  requirements  as 
specified  in  the  contract. 

(1)  A  safety  training  program  for  all 
individuals  workmg  with  etiologic 
agents  must  be  documented  by  the 
contractor  and  include  as  a  minimum, 
the  requirements  in  §  826.7(e). 
Appropriate  safety  training  will  be 
provided  to  scientists,  other  laboratory 
personnel  and  unrelated  personnel  such 
as  technicians,  clencal  and  maintenance 
workers.  This  trainmg  will  be 
documented. 


(2)  The  contractor  must  have  a 

designated  and  qualified  individual 
responaibk  for  the  entire  safety  program 
with  full  authority  to  develop  and 
enforce  contractor  sa;fety  poUcies. 
Regular  safety  inspections  will  be 
conducted  and  inspection  reports  will  be 
provided  to  the  contracting  agency  upon 
request. 

(3)  Policies  for  storage,  handling,  and 
movement  of  etiologic  agents  within  the 
contractor  facility  shall  be  included  in 
the  plan. 

(4)  Pohcres  and  procedures  for 
disposal  of  any  etiologic  agent  waste    • 
must  be  identified.  Disposal  must  be  in 
comphance  with  Federal,  state,  and 
local  regulations  as  well  as  DOD  and 
Army  requn-ements. 

(5)  An  SOP  must  be  established  for 
each  area  where  BDP  etiologic  agents 
are  stored,  transferred,  or  used.  In 
addition,  an  SOP  must  be  prepared  for 
operations  unique  to  any  specific 
contract.  The  SOP  will  be  made 
available  by  the  contractor  to 
contracting  agency  personnel  upon 
request  for  review. 

(6)  For  contracts  requiring  biosafety 
level  3  or  4.  the  contractor  will  provide 
(upon  request)  facility  engineering 
drawings  and  specifications  for  the 
relevant  etiologic  agent  containment 
areas,  associated  ventilation  systems, 
and  local  approving  authority.  Also  to 
be  included  is  test  data  verifying  the 
adequacy  of  all  systems  to  meet  the 
DOD  and  Army  safety  requirements,  as 
well  as  test  methods  for  periodic 
recertificalion  of  the  system. 

§  626. 1 7    Contractor  changes. 

Changes  proposed  by  the  contractor 
to  the  original  safety  documentation  will 
be  submitted  to  the  contracting  agency 
for  review  prior  to  implementation. 
Requests  will  include  justification  and 
test  data  verifying  that  adequate  safety 
wrill  be  maintained. 

§  626.18    BOP  contract  requlrementa. 

(a)  Contractors  performing  work  with 
BL-3  and  BL-4  material  will  be  required 
to  prepare  a  plan  detailing  procedures 
for  controlling  laboratory  mishaps 
involving  etiologic  agents. 

(1)  The  contractor  shall  have  the 
necessary  equipment  and  trained 
personnel  for  controibng  the  mishap. 

(2)  In  the  event  of  an  incidental 
release  of  a  BDP  etiologic  agent  from 
appropriate  laboratory  biocontamment 
that  may  result  in  personnel  exposure, 
approved  emergency  procedures  will  be 
immediately  initiated  to  effectively 
protect  personnel  and  the  environment, 
and  to  constrain  spread  of 
contamination.  The  affected  areas  will 
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be  decontaminated  before  normal 
operations  are  resumed. 

(3)  Special  medical  surveillance  will 
be  started  as  soon  as  possible  for  all 
workers  present  in  the  potentially 
affected  area  at  the  time  of  the  mishap. 

(4)  Local  emergency  support  agencies, 
such  as  law  enforcement,  fire 
departments,  health  departments  and 
governments  will  be  informed  of  BDP 
activities  and  the  appropriate  support 
necessary,  to  include  any  equipment  and 
training  necessary,  to  provide  effective 
emergency  response.  Agreements  with 
external  agencies  must  be  formalized. 

(5)  The  contractor  shall  be  required  to 
annually  review  the  plan  which  will 
include  external  agencies  if  there  is  an 
agreement  for  them  to  provide 
assistance.  This  should  be  done  in 
coordination  with  the  contracting 
agency. 

Subpart  D— BDP  Safety  Studies  and 
Reviews 

§  626. 1 9    Safety  studies  and  revlaws. 

(a)  Safety  studies  and  reviews  are 
conducted  to  assure  the  incorporation  of 
maximum  safety  and  health  measures  to 
prevent  mishaps  involving  BDP  etiologic 
agents  in  any  amount  or  under  any 
conditions  that  may  cause 
incapacitation,  illness,  or  death  to  any 
person,  or  adverse  effects  on  the  pubic 
or  to  the  environment. 

(b)  The  system  safety  requirements  of 
AR  385-16  will  be  followed  during  all 
BDP  safety  studies  and  review. 

§626.20    Special  shidlas. 

Any  HQDA  agency  may  recommend  a 
special  study  or  review  of  an  etiologic 
agent  or  system  when  it  becomes 
necessary  to  investigate  paragraphs  (a), 
(b)  and  (c)  of  this  section.  The 
responsible  HQDA  agency  will 
determine  the  scope  and  conduct  the 
study  or  review.  Special  study  activities 
will  be  coordinated  with  HQDA,  DACS- 
SF,  WASH  DC  20310-0200. 

(a)  Conditions  or  practices  which  may 
affect  safety. 

(b)  Major  system  modifications 
including  both  design  and  physical 
configuration  changes. 

(c)  Significant  changes  to  safety, 
health  and  environmental  protection 
standards  and  requirements  that  affect 
BDP  operations. 

Appendix  A  to  Part  626— References 

Section  I 

Required  Publications 

AR40-5 
Preventive  Medicihe.  (Cited  para  in 
§  626.7(e]) 

AR  40-400 
Patient  Administration.  (Cited  in  §  626.6) 

AR  385-10 


Army  Safety  Program.  (Cited  in  S  626.4(c). 
(g)(3)  and  (g)(5)) 
AR  385-16 
System  Safety  Engineering  and  Management. 
(Cited  in  i\  626.11(a)  and  62e.l9(b)) 
AR  385-40 
Accident  Reporting  and  Records.  (Cited  in 
§§626.4(c)(10)  and  626.6) 
AR  415-15 
Military  Construction,  Army  (MCA)  Program 
Development.  (Cited  in  {  626,11) 
DA  Pam  385-69 
Biological  Defense  Safety  Program.  (Cited  in 
§S  626.1(b).  626.4(g)(3).  626.4(g)(4). 
626.5(b).  626.7(g)(1),  626.7(h)(1),  628.7(j), 
626.8(b),  626.10(b)  and  626.16(b)) 
DODl  6055.&-M 
Industrial  Hygiene  and  Occupational  Health. 
(Cited  in  §  626.7(e)) 
Med  16  Report 
(Cited  m  §  626.6) 

Section  II 

Related  Publications 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this 
regulation 
AR  40-10 
Health  Hazard  Assessment  Program  in 
Support  of  the  Army  Matenal 
Acquisition  Decision  Process 
AR70-1 
Army  Research,  Development,  and 
Acquisition 
AR  70-10 
Test  and  Evaluation  During  Development  and 
Acquisition  of  Material 
AR  70-18 
The  Use  of  Animals  in  DOD  Programs 

AR  70-25 
Use  of  Volunteers  as  Subjects  of  Research 

AR  70-65 
Management  of  Controlled  Substances.  Ethyl 
Alcohol,  and  Hazardous  Biological 
Substances  in  Army  Research. 
Development,  Test,  and  Evaluation 
Facilities 
AR20O-1 
Environmental  Protection  and  Enhancement 

AR  200-2 
Environmental  Effects  of  Army  Actions 

AR  405-90 
Disposal  of  Real  Estate 

AR  1000-1 
Basic  Policies  for  Systems  Acquisition 

Appendix  B — Glossary  to  Part  626 

Section  I— Abbreviations 

AMC 

U.S.  Army  Materiel  Command 
AR 

Army  regulation 
ARSTAF 

Army  Staff 
ASA  (IL&E) 

Assistant  Secretary  of  the  Army 
(Installations.  Logistics  and 
Environment) 
ASA  (RDA) 

Assistant  Secretary  of  the  Army  (Research, 
Development,  and  Acquisition) 
BDP 

Biological  Defense  Program 
CG 

commanding  general 


CSA 

Chief  of  Staff.  U.S.  Army 
DA 

Department  of  the  Army 
DA  Pam 

Department  of  the  Army  Pamphlet 
DASAF 

Director  of  Army  Safety 
DCSOPS 

Deputy  Chief  of  Staff  for  Operations  and 
Plans 
DOD 

Department  of  Defense 
HQDA 

Headquarters.  Department  of  Army 
IPR 

in  process  reviews 
MACOM 

major  Army  command 
MCA 

Military  Construction.  Army 
MCE 

maximum  credible  event 
OCSA 

Office  of  the  Chief  of  Staff.  U.S.  Army 
R&D 

research  and  development 
RDT&E 

research,  development  test  and  evaluation 
SOP 

standing  operating  procedure 
TSG 

The  Surgeon  General.  Army 
USAGE 

US  Army  Corps  of  Engineers 
USAMRDC 

US  Army  Medical.  Research  and 
Development  Command 

Section  II— Terms 
BDP  Mishap 

A  biological  defense  RDT4E  mishap  is  an 
event  m  which  the  failure  of  laboratory 
facilities,  equipment  or  procedure  appropriate 
to  the  level  of  potential  pathogenicity  or 
toxicity  of  a  given  etiologic  agent  (orgamsm 
or  toxin)  may  allow  the  umntentional, 
potential  exposure  of  humans  or  the 
laboratory  environment  to  that  agent.  Mishap 
can  be  categorized  into  those  resulting  in 
conHrmed  exposure  and  those  resulting  in 
potential  exposures.  A  confirmed  accidental 
exposure  is  any  mishap  in  which  there  was 
direct  evidence  of  an  exposure,  such  as  a 
measurable  rise  in  specific  antit>ody  titer  to 
the  etiologic  agent  in  question,  or  a  confirmed 
diagnosis  of  intoxication  or  disease.  A 
potential  exposure  is  any  mishap  in  which 
there  was  reason  to  believe  that  anyone 
working  with  an  etiologic  agent  may  have 
been  exposed  to  that  agent,  yet  no 
measurable  rise  in  specific  antibody  tiler  or 
diagnosis  of  illness  or  disease  can  be  found. 
However,  there  is  reason  to  believe  in  such  a 
case  that  the  possibility  existed  for 
introduction  of  an  etiologic  agent  through 
mucous  membranes,  the  respiratory  tract 
broken  skin,  or  circulatory  system  as  a  direct 
result  of  the  incident  or  injury. 
Biocontainment  area 

At  area  which  meets  the  requirements  for 
a  Biosafety  Level  3  or  4  facility  The  area  ma> 
be  an  entire  building,  a  suite  of  rooms,  a 
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tingle  room  within  a  building,  or  a  biological 
•afety  cabinet. 
Biological  Safety  CabiiwU 

Engineering  controls  designed  to  enable 
laboratoiy  itrnkan  1o iwadle  attonvt 
etiologic  agents  and  to  provide  pnmary 
containment  of  any  iMtkilanl  •aroaoi.  Thare 
are  three  major  classes  of  cabinets  (L  U.  and 
III]  «ad  asvMal  anb-dMaa  of  daas  U 
cabinets.  Each  type  of  cabinet  provides  a 
different  degree  of  protection  to  personnel 
and  to  the  products  handled  inside  them. 

Biosafety  Level 
A  comUiwUon  rf  facflWea.  equipment  and 

procedures  used  in  handling  of  etiologic 
agents  that  provides  protection  1o  the  worker, 
environment  and  the  community  thai  is 
proportional  to  the  potential  baEard  of  fte 
etiologic  agent  in  question. 

Biosafety  Level  1 

The  facihties,  equipment  and  procedures 
suitable  for  work  involving  agents  of  no 
known  or  of  minimal  potential  hazard  to 
laboratory  personnel  and  the  environment 

Biosafety  Level  2 

The  facilities,  equipment  and  procedures 
^,.,Jii±hh  lii  tliiiiiiiil.  liteuiHWlii  iir  tnarhinp 
laboratories,  and  suitable  for  work  involving 
indigenous  agiate  of  asoderate  pelMitiel 
hazard  to  personnel  and  the  environment.  It 
differs  from  BLr-1  in  timt  [1]  iabMslory 
persoiuiel  have  speciflc  traimng  in  hasdling 
pathogenic  aaeata.  (2)  tke  UbenUiry  it 
directed  by  sdentisU  with  experience  in  the 
handling  (rfapecific  ^nta..(«)  acoeas  to  the 
laboratory  Is  limited  wban  wockis  being 
conducted,  and  (4)  certain  procedures  in 
which  infectious  aerosols  omM  be  created 
are  conducted  in  biological  safety  oabinate  or 
other  physical  containment  equipment. 
Personnel  must  be  traiaed.  Strict  atlherence 
to  xecommended  practices  is  at  important  in 
attaining  4ie  maximum  containment 
capabfli^  as  is  the  ntediniical  performance 
of  the  efuipinent  ftsnl. 
Biosafety  Level  3 

T^iaciM>tea.«quipMutaiid|auuteiirrBa 
appbcatate  tectinted.  dhagnaatir  leseaick,  or 
produolteB  iacilitMa  in  wnon  wane  ia 
tiaifaateBil  with  iait§twom  er  evotic  agenU 
wteae  than  ia  pateaUal  far  anieotion  by 
aeroaol  and  the  diaaaae  aay  have  aerioMS  or 
lulhal  nnnaatannrni  U  Mkn  horn  BL~2  in 
thai  (1)  Bare  eata^^He  Iraiaing  in  handing 
pathogenic  aad  yatewttelly  lethal  ageau  is 
neoeaaary  far  lab«rai«ty  parsoiuial  (2)  all 
procadtuaa  iavaiviag  tlie  aanipulatioD  of 
infectious  malerial  axe  conducted  witliin 
biological  safety  oabiaeia.  or  hy  other 
physic^  '^t' *»'"""»■«'  devices,  (3)  ^ 
laboratory  has  rf^'^  engineering  and  design 
leatutea.  includiiig  t*****  xones,  sealed 
penetrationa,  and  directtoiud  airflow,  and  (4) 
any  inf«<iflrtatinn  of  BL-3  recommendations 
must  be  made  only  by  the  Commander. 
BioaalBtyLe«d4 

The  facilities,  eqatpment  end  procedurw 
required  for  work  with  damnaous  and  enotic 
agents  which  pose  a  high  individual  ntk  of 
life-threatening  disease.  It  differs  from  BL-3 
in  that  (1)  members  of  the  laboratory  staff 
have  specific  and  thorough  training  in 


handling  extremely  hazardous  infectious 
agents.  (2]  laboratory  persormel  understand 
the  pnmary  and  secondary  containment 
functions  of  the  standard  and  special 
practices,  containment  equipment,  and 
laboratory  deaign  charactenslics.  (3)  access 
to  the  laboratory  it  ttnctly  controlled  by  the 
Commander  (4)  the  fdciiitv  is  either  in  a 
separate  building  or  in  a  controlled  area 
within  a  building,  which  m  compieteiy 
isolated  from  all  other  areas  of  the  buildmg. 
(5)  a  apedfic  facility  operations  manual  it 
prepared  or  adopted.  (6)  within  work  areas  of 
the  fadilty.  all  activities  are  confuved  to 
Class  III  biological  safety  cabinets  or  Qass  1 
or  Class  II  biologicai  safety  cabinets  used  m 
conjunction  with  one-piece  positive  pressure 
personnel  suits  ventilated  by  a  life  support 
system,  and  n  the  maximum  rontainment 
laboratory  has  special  engineerms  and  design 
features  to  prevent  microorganisms  from 
being  disseminated  to  the  environmen! 

Building 

A  structure  that  contamt  tiie  requisite 
components  necessary  to  support  a  facility 
that  IS  designed  according  to  the  required 
Biosafety  Level  The  building  can  contam  one 
or  more  facilities  conforming  to  one  or  more 
Biosafety  Level 
Confirmed  Exposure 

Any  mitfcap  with  a  BOP  agent  m  which 
there  was  direct  evidence  of  an  actual 
exposure  such  as:  a  measurable  n»e  ui 
antibody  titer  to  the  ajjem.  or  a  confirmed 
diagnosis  of  intoxication  or  diseaae. 

Decontamination 

The  physical/chemical  processes  by  wtiich 
an  object  or  area,  contaminated  with  a 
harmful  or  potentially  harmful  etiologic 
agent,  is  maiie  safe  ior  handling  or  use  Such 
process  includes  physical  temovai  of  all 
contaminants.  tl>ennal  destruction  of 
biolofioal  activity  (atenlirationi.  chemical 
inactivation  (biocidal  processl  or  a 
combination  of  these  methods. 

Etiologic  Agent 

A  viable  microorganism,  or  its  toxin  which 
causes  or  may  cause  human  diseate.  and 
includes  thote  agents  listed  in  42  CFR  72.3  of 
the  Department  of  Health  and  Human 
Services  reguiauona.  and  any  material  of 
biological  origin  that  poses  a  degree  of 
hazard  similar  to  those  organtsms 

Exemption 

A  permanent  wntten  exemption  approved 
by  HQDA  for  a  requirement  imposed  by  this 
regulation.  An  exemption  is  based  on  a 
determination  that  conformance  1o  the 
established  standard  is  impossible,  highly 
impracticable  unnece88ar>   or  not  in  the  best 
interest  of  the  US.  Government. 

First  Aid 

Any  onetime  treatment,  and  »ny  follow-up 
visit  for  the  purpose  of  observation  of  minor 
scratches,  cuts,  bums,  spltntem  and  so  forth, 
which  do  not  ordmsnlv  requrre  medical  care 
Such  onetime  treatment  and  follow-up  visit 
for  observation,  is  considerrd  frrsl  aid.  even 
though  provided  b>  a  pti>»ician  or  registered 
medical  professional  personnel 


High  Effiotency  Particulate  hn  Fihor 

A  filter  which  removes  particulate  matter 
down  to  sub-micron  Hiicd  particles  from  the 
air  passed  through  it  with  a  •mimmum 
efficiency  of  W.»7^.  IffiPA  filters  remove 
particulate  matter  with  great  efficiency  while 
vaport  and  gases  (for  example  from  volatile 
chemicals)  are  not  removed  and  pass  through 
without  reetriction.  HEPA  filters  are  used  at 
the  primary  means  of  removing  infectious 
agents  from  air  enJiausled  from  engineering 
controls  and  facilities. 
Institute  Director 

The  commander  of  an  Army  activity 
conducting  RDTfcE  with  BDP  etiologic  agents, 
or  fbe  equivalent  at  a  research  organization 
under  contract  to  the  flDP. 
Institution 

An  organization  such  as  an  Army  RDTftE 
activity  (Institute.  Agency.  Center,  etc)  or  a 
contract  organizatiorv such  at  a  School  of 
Medicine,  or  Research  Institute  that  conducts 
RDT&E  with  BDP  etiologic  agents. 

Laboratory 

An  individual  room  or  rooms  within  a 
facility  that  provide  apaoe  in  whidi  work 
with  etiologic  agents  m^  be  performed,  it 
containa  all  of  tiie  appropriate  engineering 
features  and  equipment  required  at  a  given 
Biosafety  Level  to  protect  personnel  working     • 
in  the  laboratory  and  the  environment 
external  to  the  facility. 
Potential  Accidental  Exposure 

Any  mishap  in  which  there  was  reason  to 
believe  that  anyone  working  with  a  BDP 
material  may  have  been  exposed  to  that 
material  yet  no  measurable  rise  in  antibody 
titer  or  diagnosis  of  intoxication  or  disease 
was  made.  However,  the  high  probability 
existed  for  introduction  of  an  agent  through 
mucous  membranes,  ingestion,  respiratory 
tract,  broken  skin  or  circulatory  system  as  a 
direct  rcsuh  of  the  accident,  injury  or 
incident. 

Resource  Conservation  Recc  iry  Act  Listed 
Hazardous  Waste 

The  waste  materials  liated  by  EPA  under 
authority  of  the  RCRA  for  which  the  disposal 
is  regulated  by  Environmental  Protection 
Agency.  A  description  and  listing  of  these 
wastes  is  located  in  48 CFR  part  261. 
Sterilization 

The  complete  destruction  of  all  forms  of 
microbial  life. 
Suite 

An  area  consisting  of  mow  than  one  room, 
and  ><— jflMiri  to  be  a  functional  unit  in  which 
laboratory  opetatiana  can  be  conducted. 
Suites  may  contain  a  combination  of 
laboratonet  and/or  animal  holding  rooms 
and  associated  support  arcat  wifhrr  a  facility 
that  are  designed  to  conform  to  a  particular 
Biosafety  Level.  There  may  be  one  or  more 
suites  within  a  facihty. 

Toxin 

Toxic  material  of  biologic  origin  that  has 
been  isolated  from  the  parent  organism.  The 
toxic  material  of  plantt,  animals  or 
microorganisms. 
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Waiver 

A  temporary  (1  year  or  less)  written  relief 
from  a  requirement  imposed  by  this 
regulation,  pending  accomplishment  of 
actiont  or  programs  which  will  result  in 
conformance  to  the  required  standards. 
Waivers  will  not  be  extended  beyond  five 
years. 

Kenneth  L  Denton, 

Alternate  Army  Federal  Register  Liaison 

Officer. 

|FR  Doc.  91-1909  Filed  1-25-^;  8:45  am] 
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40  CFR 

35 1492 

52 460,  2852 

61 1669 

141 636,  1556 

142 1556 

180 1575.  2439,  2440 

185 2440 

1 86 2440 

228 1112 

261 643 

271 _ 643,  1 929 

280 24 

302 643 

Proposed  Rules: 

Ch.  1 2885 

51 1754 

52 61,463,826,  1754 

86 - 2480 

125 2814 

180 234,  1153,  1591 

228 2481,  2886 


265 2105 

372 1154 

721   2733,  2889 


41  CFR 

301 


.1492 


42  CFR 

410 » ~ 

411 

Proposed  Rules: 

34 

412 


.2138 
.2138 

.2484 
...568 


43  CFR 


2139 

2996 


4 

3190 

Public  Land  Orders: 
3843  (Revoked  in 

pari  by 

PLO  6830) „ 2443 

4700 786 

6403  (Amended 

by  PLO  6826) 3038 

6826 3038 

6827 1492 

6828 „ 2442 

6829 2442 

6830 2443 

6831 3030 

Proposed  Rules: 

3160 

3840 

3850 


1965 

938 

938 


44  CFR 

64 1118,  1119,2853-2857 


65   

2859,  2860 

67 

2861 

Proposed  Rules: 

67      

1593,  2892 

45  CFR 

205 

251 

1493 

2634 

46  CFR 

67    

960,  2854 

580 

581  

,....„ 1493 

1493 

583 

586 

„..  1493 

1372 

Proposed  Rules: 

25   

829 

26  

829 

162 

550  , 

829 

668 

560 

1966 

572    

1966 

580 

581  

..„ 668 

668 

47  CFR 

Ch.  1 

0 -... 

1 — 

964,  1931 

787 

787 

372 

.«_ 26 

1 500 

373,  558,  787-796,  1372. 
1 737,  1 739,  3039-3042 

27,  28.  3042 

Proposed  Rules: 

13 2157 

15 „...  1376 


15 
36 

61 
73 

97 


64 402 

68 402 

73 1377,  1507-1509,  1779, 

1780.2486.3063.3064 

74 1510 

76 406 

78 . 1 510 

80 2157 


48  CFR 

25 

507 

510 

516 


.  2443 
.2864 
.  2864 

...376 
.3043 
.1739 
..1739 


519 

523 

54Q...._ 

552!"""!!!!! 376,  377,  965,  1739 

701 2699 

705 „ 2699 

71 5 ~ 2699 

752. 2699 

753 2699 

Proposed  Rules: 

27 1 1 59 

37 1 076 

52. 1159 

49  CFR 

1 72 197 

173 197 

396 489 


571 

661 

1061 

1103 

Proposed  Rulea: 

571 

1033 

1039 ™.. 

1145 


.  3064,  3065 

926 

1745 

1374 


2487 
.1781 
.1781 
...410 


50  CFR 

17  797,  1228,  1450- 

1464,1932 

32 /ae 

1 00 103 

204.. 377  2443 

611 384,  492,  645,  736. 

1575.2700 

622 652 

663 ~ 2865 

638 - 1 500 

641. ._ « 558 

646 - 2443 

655 1745 

658 - 2146 

663 645.  736 

672 492,  1936.  2700 

675 30,  384,  492,  2700 

695 377 

Proposed  Rules: 

17 1159,  1967,  2490-2493 

20 1378 

228....- 1 606 

301 ~ 1378 

625 976 

630 „ 2895 

649 2496 

650 1161 

651 979 

661 836 

672 1612,  2981 


»v 
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t7S 1612.  29«t 

UST  OF  PUBLIC  LAWS 

Btote:  No  public  MTs  wtuc^ 
tttve  beconie  Eaw  were 
cached  by  tfw  Office  of  tM 
FedersT  Registiar  for  Induston 
in  today's  List  of  Public 
Law*. 


CFR  CHECKLIST 


Th(8  checi^list  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  pnces,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  Is  now  available  for  sale  at  the  Government  Pnnting 

Office. 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620  00 

domestic,  $155,00  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Pnnting  Office, 

Washington,  DC  20402.  Charge  orders  {VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238 from  8:00 a.m.  to  400  p.m.  eastern  time,  Monday— Fnday 

(except  holidays). 

TltJ*  Wc« 

1,  2  (2  Reserved)  $1100 

3(1989Convil<itionandP(vts100and10l)  1100 

4  1600 


Revision  Date 

Jon.  1,  1990 

'Jan.  1,  1990 

Jan.  1,  1990 

5  Parts: 

1-599 15.00  Jon.  1,  1990 

700-1199 „ „ 13.00  Jon.  1,  1990 

1200-€nd,  6  (6  Reserved) 17  00  Jan   1,  1990 

7  Parts: 

0-26 _ ™ 15  00  Jon   1,  1990 

27-45 — 12  00  Jon   1,  1990 

46-51 '. 17.00  Jon.  1,  1990 

52 24.00  Jan.  1,  1990 

53-209 „ ~ 19  00  Jan   1,  1990 

210-299 25.00  Jon   1,  1990 

300-399 12.00  Jon.  1,  1990 

400-699 20.00  Jon.  1,  1990 

700-899 „ 22.00  Jon.  1,  1990 

900-999 29  00  Jan   1,  1990 

1000-1059 16.00  Jan,  1,  1990 

1060-1119 13,00  Jan.  1,  1990 

1120-1199 10.00  Jon.  1,  1990 

1200-1499 „ ~ 18.00  Jan.  1.  1990 

1500-1899 „ 11.00  Jan.  1,  1990 

1900-1939 11  00  Jan.  1,  1990 

1940-1949 21.00  Jan.  1,  1990 

1950-1999 „. 24.00  Jan.  1,  1990 

2000-&id „ 9.50  Jan.  1,  1990 

e                                                                              14.00  Jon.  1,  1990 

9  Parts: 

1-199 20.00  Jan.  1,  1990 

200-End 18.00  Jan   1,  1990 

10  Parts: 

0-50 « 21.00  Jan.  1,  1990 

51-199 17.00  Jan   1,  1990 

200-399 13.00  »  Jon.  1,  1987 

400-499 21.00  Jon.  1,  1990 

500-tnd » 26.00  Jan.  1,  1990 

11  11.00  Jon.  1,  1990 

12  Parts: 

1-199 .'. 12.00  Jon.  1,  1990 

200-219 12.00  Jon.  1,  1990 

220-299 21.00  Jon.  1,  1990 

300-499 19.00  Jon.  1,  1990 

500-599 17.00  Jon.  1,  1990 

600-End 17.00  Jon.  1,  1990 

13  25.00  Jon.  1,  1990 

14  Parts: 

1-59 25.00  Jon.  1,  1990 

60-139 24.00  Jan.  1.  1990 

140-199 10.00  Jan.  1,  1990 

200-1199 „ „ 21.00  Jon   1.1990 


Title 
1200-*nd... 

15  Parts: 

0-299 

300-799... 
800-£nd 

16  Parts: 

0-149 

150-999  ... 
1000-tnd.. 

17  Partr 

1-199 

200-239... 
240-tnd 


Prtce 

1300 

11  CX) 

22  00 
15  00 

600 

14  00 
20  00 

15  00 

16  00 

23  00 


18  Parts: 

1-149 16  00 

150-279 16  00 

280-399 1^00 

400-6id - '^0 

19  Parts: 

1  - 1 99 - 28  00 

200-tr>d 9  30 

20  Parts: 

1-399 14  00 

400-499  .„ -. 25  00 

500-tnd " 28  00 

21  Parts: 

1-99 

1 00- 1 69 — ~ ~ 

1 70- 1 99 - 


13  00 

„ _ 15  00 

„ 17  00 

200-299 - 5  50 

29  00 

21  00 

8  00 

18  00 

9  00 


300-499 

500-599 

600-799 

800-1299 

1300-tnd 


22  Parts: 

1-299 24  00 

300-tnd 18  OO 

23  17  00 

24  Parts: 

0-199 - 20  00 

200-499....„ -.. 30  00 

500-699 13O0 

700-1699 2<00 

1700-W - 13  00 

25  25  00 

26  Parts: 

SS  1.0-1-1.60 - - 15  00 

iS  1.61-1.169 28  00 

$;  1.170-1.300 18  00 

iS  1.301-1.400 17  00 

2900 

16  00 

1900 

20  00 

22  00 


§§  1.401-1.500 

SS  1.501-1.640 

SS  1.641-1.850 

SS  1  851-1.907 

SS  1.908-1.1000 

SS  1,1001-1.1400 - 18  00 

24  00 

21  00 

1 5  00 

13  00 

1 6  00 

„ 17  00 


SS  1  1401-tnd. 

2-29 

30-39 

40-49 

50-299 

300-499, 


500-599 6  00 

600-tnd 6-50 

27  Parts: 

1-199 2*  00 

200-tnd 1*  00 

28  28  00 


RevlsKxi  Date 

Jan   1.  1990 


Jan  1 

Jar  1, 

Jon  1 

Jon  1, 

Jan  1. 

Jon  1, 

Apr  1, 

Apr  1, 

Apr  1, 

Apr  1, 

Apr  1, 

Apf  1, 

Ap-  1. 

Apr  1. 

Apr  1 

Apr  1 

Apr  1 

Apr  1. 

Apr  1, 

Apr  1, 

Apr  1, 

Apr  1, 

Apr  1, 

Apr  1. 

Apr  1, 

Apr  1 

Apr  1. 

Apr  1 

Apr  1, 

Apr  1 

Apr  1, 

Apr  1. 

Apr  1, 

Apr  1, 

Apr  1, 

Apr  I, 


Apr 
Apr 
Apr 
Apr 
Apr 
»  Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
'Apr 
'Apr 
Apr 
Apr 
Apr 


Apr    1, 

Apr    1, 
July  1, 


990 
990 

990 


990 
990 
990 

990 
990 
990 

990 
990 
990 

990 

990 
990 

990 
990 

990 

990 
990 
990 
990 
990 
990 
990 
990 
990 

990 
990 
990 

990 
990 
990 
990 
990 
990 

990 
990 
990 
990 
990 
989 
990 
990 
990 
990 
990 
990 
990 
989 
989 
990 
990 
990 

990 
990 
990 


VI 
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TMto 

29Pvts: 

0-W ~ 

100-499 

50»-«t — 

900^»8W__ 

14g0>l«l*«i  1901Ll»  W10-999V- 


Pr1c«       R«vt*ion  Data 


_ WOO 

8.00 

24.00 

aoa 

JA.0O 


1910  (5i  1910. 1000  to  ind) 1*00 

19»V-192S.- ..- "» 

^904 12.00 

\<aj-^.—    «- "o*' 

30  Parts: 

0^W9 

20ft^99 -• 

Toa-fad. - — 


31  Parts: 

0-199.. 

2Q0-M.  .„. 

3ft  Pans: 
l-<9,  Vtl.  I.. 
1-39,  VoJ.  I. 


„  22.00 

.._ _ 14.00 

_ ..._ „....  21  00 

„ „ 15.00 

_ 19,00 

15.00 

1900 

1-39^  V«l.  H. - '8.00 

1-U9... _. MW 

190-399 - ?8(» 

400-*29 24.00 

63»-4«....- - WOO 

70»-799. -~ WOO 

80*-ML._._ _ - I'OO 

33  Parts: 

1-TM 

1M-199._ 

20»-iMl 


14.00 
UJ)0 
20.00 


M  Parts. 

1-J99 - — -   »••* 

3W-39f....- H.» 

40»-ffi4...... VM^ 

35  1^6^ 


12.00 

n.oo 


361 

1-199 

JM-fni.. 

rr 

3«  Parts: 

0-17. ._ — 24.00 

\»-M. - 21  OO 

39  )4.0» 

40  Parts: 

1-51 

52 .- 

53-40 

61-ao 

81-«5 

84-99.--. 

10»-U9_. 

IS^-TOT- 

19»-25<_ 

24ft-299_ 

3fl»-399  . 

4«»^«24.. 

425-W9. 

7Qa-78«  . 

79«>««i.. 


41( 

1, 1-1 M  r-io 

1,  Vnto^wdix.  IQIUMTOd). 
3-4 

10-17 -.... 

It,  Vat.  I,  Pom  1-5 

18,  Wo«.  I,  P*rw  6-19 _.. 

IB.  Vol.  «.  Pom  20-52  ._ _. 


27  00 

28  00 

31.00 
13.00 

24.00 
27 .00 
2X00 
U.QQ 
22.00 
11.00 
23.00 
23.00 
17.00 
21  00 

13.00 

U.0O 

M.0O 

4.00 

4.50 

U.0O 

950 

,    1300 

,    13  00 

.    1300 


Julf  I 

Jutv   1. 

Jutv  V 

'  July  1 


1990 

1996 

19»» 


1990 
1989 
199« 


Juty  I.  1990 

July  1 ,  1990 
July  1.  19W 
July  I.  1990 

July  1  1990 
July  1.  1990 


July 
July 
July 
July 
July 
July 
'  J«iy 
July 
Ju<V 


1.  198A 
I.  19M 
1,  1984 
1,  1990 
1  1990 
1  1990 
1,  1999 
1,  >990 
1    1990 


Jwty  I.  1990 
Jwty  t,  1990 
iubf  1.  1990 

July  1.  T990 

July  1,  '99« 

Jwly  1  199e 

Joly  I,  i'T^O 

July  1  1990 
Jofy  t.  '990 
July  r  T990 

July  1,  1990 

J«.ty  1  T9W 
July  1,  T990 


July  1. 
July  I, 
July  1 
July  1, 

Ju«r  1 

July  1. 
JUy  1, 
Ju*y  1. 
JJy  ». 
JUy  1. 
JUy  1. 
JUy  1. 
'JUy  I. 
Juty  1. 
July  1. 

'JUy  1. 
'  JUy  !. 
»  JUy  I 
"JUy  I, 
«  JUy  1 
'JUy  1, 
»  July  I, 
»  JUy  1, 
»  Juty  I. 
'  JUy  ) 


1990 
1990 
!990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1990 
1989 
1990 
1990 

1964 

1964 
1984 
>984 
1984 
1964 
1964 
1984 
1984 
1984 


Tltl« 

19-100 - 

1-K»„. 

101 

10?- 200 

201-tfKj...- 

42Partac 

1-40 

61-389- 

•400-429- 
430-tnd 


13.00 

8.50 

2».0» 

...„ n.ofy 

13.00 


16.00 

.._     i.S0 
_.  2U» 


43Part8c 

1-999    _... 

•1«W-39W_ 

"4000-en*. 

44 

45  Parts; 

1-199 

200-499 

SOO-1199 

1200- End 


46  Parts: 

i-*a 

•4M>9 

70-89 

90-139....„ 

148- lis 

154-163 

1*4-199 

200-499 

500-lnd 

47  Parts: 

•0-19   

•30-39 

40-69  

•70-79_ 
•80-lnd 

49  Ctuq^ters: 

1  (Pom  1-5r)  

•1  CPam  52-99)    . 
•2  (P«m  201-251) 

2  (*>««»  2S2-299) 

3-6. 

7-14 

15-tnd.. 


4eParlK 

1-99 

100-177 

17»-T9t 

200-399 - 

4«0-999..-.„ .-.. 

•TOW-1199 „„ _ 

120e-8iid   -.- '^•OO 

50  Parts: 

1-199 -. 

200-599 ~ 

6«0-<n4  -.-. 


n.vy 

24.M 

n.w 

22.00 

17.00 
12.00 
24.00 
18.00 

14.00 

14.00 

1.80 

12.00 
13.00 
14.00 
14.00 
20JO 
11.00 

1900 
18.00 
9.50 
18.00 
2000 

30.00 
19.00 
19  00 
15.00 
19.00 
25.00 
27.00 

u.oo 

28.00 
22.00 
20.00 
2500 
17  00 


18.00 
15.00 
1400 


Revision  Datt 

•July  1,  1984 
Ju»Y  T,  199© 
k*r}.  19W 
Arffl.  1990 
JU^T,  T990 

Del.  1,  vnt- 
Oct  uw9a 

Ott.  1.199* 

eer.  r,  vm- 

Otr.  >,  199» 
Oef.  1.  »99» 
Oct  I.  19OT 

Od.  1,  199» 
Oct.  1.1990 
Od.  I.  W90 
Od.  1,  1990 


cm  Mn  andFindif>gs  Aids 30.00 

C*m»tet«  \<m  OR  s«f „ *20  00 

MJaofictta  CfR  Editior: 

Co<Tipl«««  *♦•  (ooa-tima  mailing) 185.00 

Con^ttn  tm  {one-tfm«  moiHng) WS.OO 

SUjscnptioo  (moiled  OS  dsuadl - 188.00 

SUiKnptioo  (moiW  a*,  ittuad) 188.00 


Od.  1, 
Od.  1, 
Oct.  V 
Od.  1 
Od.  1 


M90 
1990 

1990 
V990 


Od.  1.1990 
Od.  1.  199* 
Od.  1,  1990 
Od.  1.  1990 

Od.  1.  1990 
Od  I.  1990 
Od.  1,  1990 
Oct.  I.  W90 
Od.  1,  1990 

Od.  1. 1990 
00.1.1990 
Od.  I.  1990 
Od.1.  1990 
Od.  1.  1909 
Od.  1,  1989 
Od.  1.  1989 

Od.  I,  M90 
Od.  I,  1969 
Od.  I.  1989 
Od.  1,  1989 
Od  1,  1999 
Od.  1.  T990 
Od.  1,  T990 

Od.  T,  1989 
Od.  I,  1989 
Od   1,  1989 

Jan.  1,  1990 

T991 

1988 
1989 
1990 
1991 
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•ntt  Prlc*.      flawMon  Data 

MividMUtfiM..- 2.06,  1991 

■  BwoMaiTni  3  l».ai  onwal  lua^iilirtiM)  tW»  volia  iddt  pMMOus  iitiWi-shoUd  b« 


ail  II  ■■(■imOiiiI  ilmim9.Wmrvm»*r}mr.  1 .  1987  to  Dk 
3\.  198KniKn»*mt«MiMaB«Y  1.  INr.  shoUiHanMiHd; 

'  No      mill  If   Hh  voMMtwaa  nWMlgWU  (toiw»l>w<«wa4J>»r-  L  1W9  to  Mar 
30,  1990  T1W7»vdMM  iuwd  Ap«1.  ItMi  ttmU  \miitmmi. 

*  No  0— iniinn  to  Mstaigmt  !■  pwaHiaiH  dwinHw  ftmikkf- 1,  l««-ta.Jun( 
30;  19*S.T)m  CHbataBM  tisM^iJUy  I.  llWt  tkniHmtwtmmii 

MRrMf  r,  1985  •dlte.^t  32  CHrnnr  l-llTcaMiM  anMa  orir  <«  tatt  l>3»- 
mtmmm  ftf  *mm:mt.al  rtit  (Mw<  lin«il<iLii  lUp^Miti  i. i«  Pom  1-3^  o(att*ih» 
thrarcar  ^mm  \lmttm  riitlti  1.  199%  cMlaini*9  rtMt»pam. 

•T«»Julr  1.  11M  i<lfci  III  II  mriBUi  I  l-iaacanlaiaaeiaKoiir*«C>iPHMt1«e- 

cn-<nkinmsm\jiiemat)ttfr\;  lfai>(aalaiaiar«lMa<taMM. 


Would  you  like 
to  know... 

it  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Aflected) 
is  designed  to  lead  users  of  the  Code  ot 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected 
$21  00  per  year 

Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  m 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$19.00  per  year. 

A  h"airg  ai0  .s  m:l^(1^•<1  'H  edcf)  publication  \Mhich  lists 
federai  flegisw  Mqe  'un-cers  nviffi  the  date  ol  publication 

in  me  feoe'Si  Reqvc 

Ncie  '0  ff^  Suosc  Ders 

PR  ndetes  ard  r^«  LSA  ;l  sf  oi  CFR  Sec/'ons  Atiected) 

are  rnd,iea  auioi^aicaity  to  regular  PR  soDscnbers. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Onir  >ocr<yng  ZMt 

♦6483 


Charge  your  order. 
It's  easy! 


I I    JL  J_lil^«  please  send  mc  the  following  indicated  subscriptions: 

n  LSA  •  List  of  CFR  Sections  Affected -one  year  as  issued-$21.00  (LCS) 
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•astern  time,  Monday-Fnday  (except  holidays) 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
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All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
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3.  Please  choose  method  of  payment: 
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!     I  VISA  or  MasterCard  Account 
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Thank  you  for  your  order! 
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(Signature) 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  d 

Federal  Regutalk)f>s  (CFR) 


GUIDE.  Revised  lanuary  1.  1989 
SUPPLEMENT:  Revised  January  1, 


1990 


The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool. 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept 

The  GUIDE  is  formatted  and  numbCTed  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Arc;hives  and  Records 
Administration, 

Order  from  Superintendent  o*  Documents, 
U.S.  CJovernment  Printing  Office, 
Washington,  DC  20402-9325.  . 


Superintendent  of  Dcicuments  Publication  Order  Form 

Order  Processing  Code       678o 


VISA 


DYES 


Charge  your  order.  MUk ' 
Its  easy!  ^PP^' 
To  fax  your  orders  and  inquiries.  202-275-0019 


please  send  me  the  following  indicated  publication: 


J copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00020-7  at  $12.00  each, 

copies  of  the  1990  SUPPLEMENT  TO  THE  GUIDE,  S%'  069-000-0002-^-8  at  Si  50  each 

1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  25"c )    Ail  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  8'90.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. 
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(Additional  address  attention  line) 


3.  Please  choose  method  of  payment: 

I J  Check  payable  to  the  Superintendent  of  Lbcuments 
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i I  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 
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± 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


iSignflturr) 
4.  Mail  To:  Superintendent  of  Documents.  Government  Printiitc  Office,  \^ -ishington.  DC  20402-9.125 


Public  Laws 


102d  Congress,  1st  Session,  1991 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscnption  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  i02d  Congress,  1st  Session,  1991. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements 
of  newly  enacted  laws  and  prices). 
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for  $119  per  subscription. 

1.  The  total  cost  of  my  order  is  $_ 
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It's  easy! 

To  fax  your  orders  and  inquiries -(202)  275-0019 
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■■■■I 


subscriptions  to  PUBLIC  LAWS  for  the  102d  Congress,  1st  Session,  1991 


.All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  25  t 
Please  Type  or  Print 
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(Company  or  personal  name) 


(Additional  address/attention  Imei 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account       I     T  1    I 1 1 1 I  I — I 

I     I  VISA  or  MasterCard  Account 
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(Credit  card  expiration  date) 


Thank  you  for  your  order! 
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New  edition  ....  Order  now ! 


For  those  of  you  who  mtist  keep  informed 
about  PrMidentiai  Proclamations  and 
Exaeutiva  Ordara,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  nrnich  easier. 

Arranged  by  subject  matter,  this  edlMxi  of 
the  Ccx^ficatior)  contains  prodamations  and 
Executive  orders  that  were  issued  or 
an)erKled  during  the  penod  April  13, 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  w  Executive  orders,  the 
codified  text  presents  the  anwnded  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstmcT  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  dunng  the 
194S-1989  period-nalong  with  any 
amendments— an  indication  of  its  current 
status,  and,  wtiere  applicable,  its  kx^ation  m 
ttiis  volume. 

Pubished  by  the  Office  of  the  Federal  Register, 
rational  An^iives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
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Superintendent  of  Documents  Publications  Order  Form 
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n  YES,  please  send  me  the  following  indicated  publication:  To  r«  vow  orders  Md  iMinirki-cStt)  ns-m\* 

copies  of  the  CODIFICATION  OF  PRESIDENfTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


'6661 


S/N  069-000-00018-5  at  $32.00  each 

The  towl  cost  of  my  order  is  $ (International  customers  please  add  25%)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 


(Company  or  personal  name) 


(Please  type  or  print) 


I    I  Check  payable  to  the  Superintendent  of  Documents 

lJ  GPO  Deposit  Account        1     1    I    i    1    i    i I  "L 1 


(Additional  address/attention  line) 


(Street  address) 


(City.  Sute,  ZIP  Code) 
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VISA 

or  MasterCard  Account 

!       i    i    1 
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you 

for 

your 

order! 

(Credit  card 

cxpiralHW  date) 

(Daytime  phone  including  area  code) 


(Signature) 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


Public  Papers 

of  the 

Presidents 

of  the 
United  States 

Aimuat  voluoiM  conUining  Ihc  pitbUc  metMfles 
and  lUlMMiitt.  rwwt  coafcnnoM.  and  other 
Micctad  papen  reteaacd  by  the  While  Houae. 

Votumea  for  Ihc  following  year*  are  available,  other 
vohunea  not  lialed  arc  o«l  of  print. 

ffanmy  Cuter  Ronald  Reagan 

IfTI  Ittl tZSJi 

(Book  I) *»*M         ^^^ 

IflTt  (BookD) tOM 

(Book  I) »«*         ,,^ 

,«7«  (Book!) inm 

(Bookll) »««        jjg, 

iaa»^  (Bookii) «2J« 

(Book  I) •**■■•        ,H4 

l«W-n  (Book  I) SXM 

(Bookll).- S22M        ^^ 

lMO-81  (Book  II) SMM 

(Book  III) .- SUM         ^^ 

(Book  I) $34.00 

1985 

(Bookll) $3M0 

1986 

(Book  I) .$37.00 

1986 

(Book  II)    .- — JM.00 

1987 

(Book  I) JS3  JO 

1987 

(Book  H)  — -.  .$S8« 

1988 

(Book  I) S39Sm 

George  Bush 

1988 

(Book  I) .$38  00 

Published  by  the  OfTice  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents.  US 
CovemmenI  Printing  Office.  Washingon.  DC.  20402-9325. 


Microfiche 

Federal  Register 


The  Federal  Register  is  published  daily  in 
24x  microfiche  formal  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
f=ederal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  196  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volurr^es  are  rriailed  to 
subscribers  as  Issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $9750 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 


Available... 


Superintendent  of  Documents  Subscriptions  Order  Form 


♦6462 


DYES, 


Charg9  your  order. 
It's  —sy! 

Owgi  onMn  may  M  MMpnenM  ID  B<*  CyO  araw 
dnt  a  (2021  783-3230  Ironi  8<X)  am  lo  4  OC  c  ni 
»»H»m  tuna   Mondar-^nday  laicacx  rioWars' 


please  send  me  the  following  indicated  subscnptioos: 


241  MtCROflCHE  FOfttUT: 
Federal  RiQltttf: 

Cod*  ol  Fedml  Regulation*: 


.Ooeyoar  $195 
.  Currant  yoar  $188 


Sii  montttt  $97  50 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Ptease  Type  or  Print 


.  All  prices  include  regular  domestic  posUge  and  handling  and  are  subject  to  change 


2. 


(Company  or  personal  name) 


(Additional  address/attentjon  line) 


(Street  address) 


3.  Please  choose  method  (^  payment: 

I    I  Check  payable  lo  the  Supenntendent  of  [>ocuments 
n  GPO  Deposit  Account         11    1    I    11    1    i '  D 
n  VISA  or  MasterCard  Account 

I  M  M  I  I  I  I  M  I  I  i  I  I  I  rnn 


(City,  State.  ZIP  Code) 


(Credit  card  eipirauon  date) 


Thaitk  yon  for  your  order' 


(Daytime  phone  including  area  code) 


^'.-.- .  —j-ii 


(Signature) 
4.  Mall  To:  Superintendent  of  Documents,  Oovemmem  Printing  Office,  Washington,  D.C.  2W02-9371 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


Waakiy  Coiiftktioa  •( 

Presidential 
Documents 


Bnarli-    .Itmmuy  tl.  IM9 


This  unique  service  provides  up-to-date 
informatjoo  on  Presidential  poiicies 
and  announcements.  It  contains  tt>e 
full  text  01  the  President's  puWic 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weel^ly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Pnor  Issues 

Separate  indexes  are  put)lished 
periodically  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


OnMr  Procnsng  Code 

*6466 


Charge  your  order. 
It'M  easy! 


C>ufg«  ord«ts  may  be  teteofKXHd  to  the  GPO  Oftfef 
M*  H  (202)  783-3238  trom  8  00  J  m  to  4  00  o  m 
jistefn  imn  Monday- FfnUy  ittcW  noMJysl 


n  YES  •  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 

D  $96.00  First  Class  D  $55  00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $ 


^^^^  ^^ _      All  prices  include  regular  domestic  postage  and  handling  and  are 

subject"to7hange.  'international  customers  please  add  25% 
PleaM  Typ«  or  Pilnt 


(Company  or  personal  r^ame) 


(Additional  •bdrMa/attwitton  ttne) 


3.  Please  choose  method  of  payment: 

I]  Check  payable  to  the  Superintendent  of 

Documents 
Q  GPO  Deposit  Account 


3-n 


(Street  address) 


n  VISA  or  MasterCard  Account 


(City,  Stale.  ZIP  Code) 


J- 


[CreOii  card  expiration  date) 


Thank  you  lor  your  order! 


(Daytime  phone  mcKjding  are*  code) 


Signature) 


(flw  l-20-«») 


4.  Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington,  D.C.  20402-9371 
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Records  Administration.  Washington.  DC  20408,  under  the 
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Federal  Register  (1  CVK  Ch.  1).  Distribution  is  made  only   by  the 
Superintendent  of  Documents,  US    Go\ernmpnt  fVinting  OfTice. 
Washington.  DC  20402. 

The  Federal  Re^ster  provides  a  uniform  system  tor  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies    These  include  f'residenUal  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documi-nls  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest    Documents  are  on  file  for  public 
inspection  in  the  Ofnce  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency 

The  seal  of  the  National  .-Vrchives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official 
senal  publication  established  under  the  Federal  Retjister  ,Act.  44 
use    1507  provides  that  the  contents  of  the  Federal  Resister 
shall  be  judicially  noticed 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  S340  per  year  in  paper  form    $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1  50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape    Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Wishingion.  DC  2i>«)2.  or  charge  to 
your  GPO  Deposit  Account  or  VlS.-\  or  .Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  number.  Example    5C  FR  1-J45. 


THE  FEDERAL  REGISTER 
VV'H.AT  IT  IS  AND  HOW  TO  USE  IT 

rOR  i\r\    person    who   uses   the   Keiieral   RegisUT  and   Code   of 

Ki'dcral   Resjul'Tlions 

WHO.         The  Office  of  the  Federal  Register 

WHAT:       Free  public  brieHngs  (approximately   3  hours)   lo  present 

1.  The   regulalory    process,   with   a   focus  on   the  Federal 
Register  system   and   the  pulilic's   role  m  the 
development  of  regulations. 

2.  The  rf'lalionship  between   the  Federal  Register  and  Code 

of  Federal   Regulations. 

3.  The   importdnl   elements  of  typical   Federal  Regisler 

documents 

4.  An   introdurium   lo   the  TindinR  aids  of  the  FR/CFR 
system 

WHY:  To  provide   the  public   with   access   to   inform.ition 

necessary   to  research   Federal   agency  regulations   which 
directly   affect   Ihem,  There   will   be  no  discussion   of 
specific  agency   regulations. 


LOS  ANGELES,  CA 


WHEN: 
WHERE 


March  4.  at  9:00  a.m. 
Feder.il  Building. 
3(X)  N    Los  Angeles  St. 
Conference  Room  8544 
Los  Angeles.  CA 
RESERVATIONS:   1 -8(K)-726-4995 


SAN  DIEGO.  CA 

WHEN:  March  5,  at  9:00  a.m. 

WHERE:  Federal  Building. 

880  Front  St 
Conference  Room  45-13 
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1-800-726-^995 
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Subscriptions: 
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Magnetic  tapes 
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Single  copies/back  copies: 
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Magnetic  tapes 

Problems  with  public  sincle  copies 


202-783-3238 
275-0186 
27S-50-V} 


"^3-3238 
2-5-0186 

275-30.->0 


FEDERAL  AGENCIES 

SutMcriptions: 

Paper  or  fiche  S23-S24S 

Magnetic  tapes  275-0188 

Problems  with  Feder.il  agency   Sdliscnplions                523-5243 

For  o<lier  telepboo«  oumtMrs.  •««   the   Reader   Aids   stttion 
at  ttie  end  of  thli  Itsue 
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Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions: 

Montreal  Exchange,  3207 
NOTICES 
Meetings: 

CFTC  St-ite  Cooperation  Advisory  Committee,  3244 

Customs  Service 

NOTICES 

Customs  electronic  bulletin  board;  availability.  3294 

Defense  Department 

See  Air  Force  Department 

Education  Department 

PROPOSED  RULES 

Special  education  and  rehabilitative  services: 
State  vocalional  rehabilitation  services.  3382 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Innovative  alcohol  abuse:  educators  training  programs, 
3386 


Employment  and  Training  Administration 

NOTICES 

Adjustmc-nt  assistance: 

Alpine  Designs  Corp.  et  al..  3268 

American  Standard.  Inc..  3269 

Orval  Kent  Food  Co..  Inc.,  et  al.,  3269 

Transco  Exploration  Partners  et  al.,  3270 
Unemployment  compensation; 

Ex-servicemembers;  remuner.i'.ior.  schedule,  3270 

Energy  Department 

Stb  Federal  Energv  Reguldlory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
pro.mulgation:  various  States: 
.Arizona.  3219 
PROPOSED  RULES 
Toxic  substances: 
Lead  acid  battery  rerycling;  negotiated  rulemaking 
advisory  com.mittee.  3235 

Executive  Office  of  the  President 

See  NatiOHdl  Education  Guais  Panel.  Presidential 
Documents 

Farm  Credit  System  Insurance  Corporation 

RULES 

Premiums  computation  and  payment,  3196 

Farmers  Home  Administration 

PROPOSED  RULES 

Program  regulations: 
Associations — 
Community  facility  loans,  3225 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Schwcizer  Aircraft  Corp.,  3204 
Terminal  control  areas  and  airport  radar  service  areas.  3324 

PROPOSED  RULES 

Control  zones.  3232 
Transition  areas,  3231 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Missouri.  3221 
NOTICES 

Agency  informution  collection  activities  under  0MB  review 
3255.  3256 
■  (2  documents) 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  GdS  Policy  .Act: 
Ceilmg  prices — 
Maximum  lawful  prices  and  inflation  adjustment 
factors;  correction.  3208 


IV 
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NOTKES 

Electric  rate,  small  power  produi  t:or..  and  interlocking 
directorate  filings,  etc.; 

North  Powder  Energy   Inc.,  et  al  ,  3244 
Natural  gas  certificate  filings 

KN  Energy,  Inc..  et  al  .  3246 
Applications,  hearings,  dptcrminations,  etc.: 

ANR  Pipeline  Co.,  32.53 

Chandeleur  Pipe  Line  Co  .  3253 
"    Eastern  Shore  .Natural  (".as  Co    3253 

Equitrans.  Inc..  3253 

National  Fuel  Gas  Supply  Corp  .  3254 

Northern  Natural  Gas  Co  ,  3254 

Texas  Eastern  Transmission  Corp    3254,  3255 
(4  documentsl 

F*d«ral  Maritime  Commission 

NOTICES 

Agreements  filed,  etc  ,  3256,  3257 
(2  documents) 

Fe<terai  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  32;>9 
Federal  Reserve  System 

NOTICES 

Applications.  heann\^s.  determinations,  etc.: 
Caledonia  Financial  Corp  et  al.,  3257 
Dietrich,  William  G  .  et  al.,  3258 
First  Western  Bancorp,  Inc..  3258 
Fulton  Financial  Corp  .  3258 
Martinius  Corp.,  3259 
Mountain  Holding  Corp  et  al.,  3259 
Norwest  Bank  Minnesota  N.A.,  3260 
Rocco,  Philip  I.,  3260 
Synovus  Financial  Corp    3260 

Fish  and  WHdUfe  Service 

NOTICES 

Endangered  and  threatenod  specu's  permit  applications. 
3264 

Food  and  Drug  Administration 

PfK>(>0SE0  RULES 

Human  drugs; 
Orphan  drugs,  3338 

Food  Safety  and  Inspection  Service 

RUUS 

Meat  and  poultry  inspection; 
Authority  citations:  revision  3195 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  timber;  disposal  and  sale: 
Timber  export  and  substitution  restrictions; 
administration,  3354.  3375 
(2  documents] 
NOTICES 
Environmental  statements  availability,  etc: 

Red-cockaded  woodpecker  habitat:  protection  and 

management  standards  and  guidelines.  Apalachicola 
National  Forest,  FL  et  al ,  3239 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration.  Health  Resources  and 
Services  Administration,  National  Institutes  of  Health; 
Social  Securit\'  Administration 


Health  Resources  and  Services  Administration 

NOTICES 

National  vaccine  injury  compensation  program;  petitions 
received,  3261 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs; 
Single  fHmily  insurance  claim  settlements,  3212 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs; 
Property  improvement  and  manufactured  home  loans; 
lending  institutions  approval,  3302 

Immigration  and  Naturalization  Service 

PROPOSED  RULES 

Special  services  and  benefits;  user  fees,  3226 

Interior  Department 

See  Fish  and  Wildlife  Service;  National  Park  Service: 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Organization   functions,  and  authority  delegations: 
Austin  Compliance  Center,  Director  et  al.,  3295- 

International  Trade  Administration 

NOTICES 

Short  supply  determinations; 
Coater  blade  steel.  3239 
Large  diameter  steel  line  pipe.  3240 

International  Trade  Commission 

NOTICES 

Meetings:  Sunshine  .Act,  3299 

Justice  Department 

See  also  Antitrust  Division:  Immigration  and  Naturalization 
Service 

NOTICES 

Pollution  control;  consent  judgments: 
Allied  Corp.  et  al.,  3266 
National  Cement  Co,,  Inc.,  3266 
Union  Pacific  Railroad  Co..  3267 
Union  Research  Co.,  Inc.,  et  al..  3267 
(2  documents) 

Labor  Department 

See  also  Employment  and  Training  Administration:  Pension 

and  Welfare  Benefits  Administration 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

3271 

Legal  Services  Corporation 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Law  school  civil  clinical  program,  3285 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Capital  Planning  Commission 

NOTICES 

Senior  Executive  Service; 
Performance  Review  Board;  membership,  3288 
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National  Commission  on  Children 

M0T1CES 

Hearings,  3287 

National  Education  Goals  Panel 

NOTICES 

Meetings,  3287 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

3287 
Meetings: 
Arts  National  Council,  3287,  3288 

(2  documents) 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards; 
Occupant  crash  protection — 
Seating  systems  and  seat  belt  assemblies;  warning  light 
systems,  3222 
PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Glazing  materials — 

Head  up  displays  (HUD's),  3235 
Nonconforming  vehicles  importation — 
Safety,  bumper,  and  theft  prevention  standards,  3236 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Supreme  Corp,,  Inc.,  3292 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Pressure  vessel  workshop,  3241 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  3260,  3261 
(4  documents) 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Permits; 
Marine  mammals,  3241-3243 
(7  documents) 

National  Park  Service 

NOTICES 

Concession  contract  negotiations; 

Yellowstone  National  Park,  WY;  requirements  statement, 
3265 
Environmental  statements;  availability,  etc; 

Katmai  National  Park  and  Preserve,  AK,  3265 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  3299 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Rulemaking  petitions: 

Nuclear  Control  Institute  et  al.,  3228 
NOTICES 

Export  and  import  license  applications  for  nuclear  facilities 
or  materials,  3288 


Meetings;  Sunshine  Act,  3299 
Reports;  availability,  etc.: 

Property/accident  recovery  insurance,  appropriate 
amount;  agency  requirements.  3289 
Applications,  hearings,  determmotions.  etc : 

Nebraska  Public  Power  District,  3289 

Oversight  Board 

NOTICES 

Meetings;  regional  advisory  boards: 
Regions  3  and  4,  3290 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions; 
Metric  Institutional  Realty  Advisors.  Ltd.,  et  al.,  3271 
UBS  Securities,  Inc.,  3277 

Postal  Rate  Commission 

NOTICES 

Meetings:  Sunshine  Act,  3300 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.:     . 
Nutrition  Monitoring  Advisory  Council,  National; 
establishment  (EG  12747).  3391 

Public  Health  Service 

See  Food  and  Drug  Administration;  Health  Resources  and 
Services  Administration:  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Military  explosives;  transportation  by  vessel,  CFR  Part 
removed,  3334 
NOTICES 
Meetings: 
Technical  Pipeline  Safety  Standards  Committee  et  al., 
3293 

Resolution  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  33CX) 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  size  standards: 

Motor  vehicle  parts  and  accessories  industry,  3229 
NOTICES 
Secondary  market  sales:  servicing  and  premium  protection 

fees,  3290 
Applications,  bearings,  determinations,  etc.: 
Flushing  Capital  Corp..  3290 
InterEquity  Capital  Corp.,  3291 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Earned  and  unearned  income:  funds  used  to  pay 
indebtedness,  3209 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamat  on 
plan  submissions: 
Utah,  3215 


\n 
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Wyoming,  3217 
PROPOSED  RULES 

Permanent  pniyam  and  abandoned  naiiie  land  recidmat'oo 
plan  submissions: 

New  Mexico,  22M 
NOTICES 
Environmental  statements;  availdbihty,  etc.: 

Centralia  Coal  Mine,  VVA,  3265 

Fruita  Mine  Complex,  CO,  3266 

Wolf  Mountain  Mine,  MT.  ^286 

Ttxtil*  Agreements  Implementation  Committee 

See  Committee  for  the  lapleraentatioo  of  Textile 
Agreements 

ThHft  Sapervislon  Office 

NOTICES 

Applications,  hearings,  determinations,  etc: 
Magnolia  Federal  Bank  for  Savings,  3296 

Transportation  Department 

See  also  Coast  Guard,  Federal  Aviation  Admi.nistration; 
National  Highway  Traffic  Safety  Adaanistration. 
Research  and  Special  Programs  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts.  3292 
Certificates  of  public  convenience  and  necessity  an;' 
foreign  air  carrier  permits;  weekly  applications,  i29,ii 
Privecy  AcL 
Systems  of  recank.  3291 


Treasury  — , 

See  also  Customs  Service;  Internal  Revenue  Service.  Itirm 

Supervision  Office 
NOTices 

Agency  information  collection  activities  under  0MB  review, 
3293,  3294 
(2  documents) 
Nctea.  Treasory: 
K-1996  series,  3295 
VV-1993  series,  3296 

United  States  Information  Agency 

PROPOSED  RULES 

Exchange  visitor  program: 
Designation  of  consortium,  3233 


Part  Vlt 

UepartmfPt  of  Education.  3382 

Part  VIII 

I)!  i  ir'.Hient  of  Education,  3388 

Part  IX 

The  Presidenv  3391 


Reader  Atcis 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  .-Xids  section  at  the  end  of  tiiis  issue. 


Separate  Part*  fen  Tills 

PartH 

Department  of  Housing  and  Urban  Development,  3302 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  3324 

Part  IV 

Department  of  Transportation,  Resewch  and  Special 
Programs  Adrainistratioo,  3334 

PartV 

Department  of  Health  and  Human  Senrtces.  Food  and  Drag 
Administration,  3338 


Part  VI 

Department  of  Agriculture,  Forest  Service.  3354 
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This  section  o<  the  FEDERAL  REGISTER 
contains  regulatory  documents  havtng 
general  appiicatMlity  and  legal  effect,  most 
of  wtMch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  ot  Federal  Regulations  Is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR,  Part*  301-322,  325,  327, 329, 
331,  335, 350,  and  381 

[Docket  No.  Sft-OIIFI 

Code  of  Federal  Regulations; 
Authority  Citations 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  revising  the 
authority  citations  for  9  CFR  parts  301- 
350,  and  part  381.  This  action  does  not 
represent  a  change  in  agency  policy  and 
does  not  increase  any  burdens  on  the 
public 

EFFECTIVE  DATE  January  29, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ralph  Stafko,  Director.  Pohcy 
Office,  Pohcy  Evaluation  and  Planning 
Staff,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  447-8168. 
SUPPLEMENTARY  INFORMATION:  Due  to 
amendments  to  the  Federal  Meat 
Inspection  Act  and  the  Poultry  Products 
Inspection  Act  by  the  Humane  Methods 
of  Slaughter  Act  of  1978,  the  1981  and 
1985  Farm  Bills,  and  the  Futures  Trading 
Act  of  1986,  the  authority  citations  for  9 
CFR  Chapter  lU,  parts  301-350,  and  part 
381  need  to  be  ujjdated.  At  this  time,  the 
Administrator  wishes  to  make  an 
overall  correction  to  those  citations. 
FSIS  has  determined  that  this  fmal 
rule  does  not  change  the  statutory 
authority  apphcable  to  the  regulations 
issued  by  FSIS.  In  some  instances,  FSIS 
is  removing  references  to  statutory 
authority  that  are  inapplicable  to  any  of 
the  sections  in  that  part  In  others,  the 
agency  is  adding  references  to  authority 
that  are  applicable  to  one  or  more 
sections  in  that  part.  Because  the 


changes  that  FSIS  is  making  are  not 
substantive  but  merely  describe  already 
applicable  authority,  the  Administrator 
of  FSIS  finds  that  there  is  good  cause 
not  to  engage  in  notice  and  pubhc 
comment  procedures  or  to  delay  the 
effective  date  of  these  amendments  (5 
U.S.C.  553  (b)(3)(B)  and  (d)(3)).  FSIS  is 
merely  conforming  the  form  and 
placement  of  authority  citations  to 
requirements  established  by  the 
Administrative  Committee  of  the 
Federal  Register  in  1  CFR  21.40,  et.  al.,  (5 
use.  553)  and  correcting  inaccuracies 
in  its  regulatory  citations. 

Because  the  revisions  are  of  a 
housekeeping  nature  and  are  either 
republications  or  corrections  of  current 
citation,  the  revisions  are  not  subject  to 
Executive  Order  12291. 

Final  Ruie 

As  set  forth  above,  parts  301-350  and 
part  381  of  9  CFR  chapter  III,  are  as  set 
forth  below. 

Ust  of  Subjects 

9  CFR  Parts  301-322,  325,  327.  329,  331, 
335  and  350 

Meat  inspection.  Authority  citations. 

9  CFR  part  381 

Poultry  products  inspection,  Authority 
citations. 

PARTS  301, 31$,  319,  and  325— 
[AMENDED] 

1.  The  authority  citations  for  part  301. 
318,  319,  and  325  are  revised  to  read  as 
follows  €md  the  authonty  citations 
following  the  sections  v^nthin  the  parts 
are  removed: 

Authority:  7  U.S.C.  450, 1901-1906;  21  U.S.C. 
601-695;  7  CFR  2.17,  Z.bb. 

PARTS  302-306, 308-312,  314-316, 
320-321  and  32«-(  AMENDED] 

2.  The  authority  citations  for  parts  302, 
303.  304,  305.  306.  30a  309,  310,  311,  312, 
314,  315,  316,  320,  321.  329  are  revised  to 
read  as  follows  and  the  authority 
citations  following  the  sections  within 
the  parts  are  removed: 

Autbority:  21  U.S.C.  601-6^;  7  CFR  2.17, 
2.55. 

PART  3 13— (AMENDED] 

3.  The  authority  citation  for  part  313  is 
revised  to  read  as  follows  and  the 


authority  citations  following  the 
sections  within  the  parts  are  removed; 

Autbority;  7  U  S.C  1901-1906;  Zl  U  S.C 
601-6S5;  7  CFR  2.17.  2.55. 

PART  307-{  AMENDED] 

4.  The  authority  citation  for  part  307  is 
revised  to  read  as  follows  and  the 
authority  citations  followmg  the 
sections  within  the  parts  are  removed: 

Antiiority:  7  U  SC  394.  21  US  C  801-696;  7 
CFR  2.17.  2.55. 

PARTS  317,  327,  331.  and  335— 
[AMENDED] 

5.  The  authonty  citations  for  part  317, 
327,  331,  and  335  are  revised  to  read  as 
follows  and  the  authonty  citations 
followmg  the  sections  within  the  parts 
are  removed; 

Authority;  21  US  C.  601-695  "  CFK  217. 
2.55 

PART  322-(  AMENDED] 

6.  The  authority  citation  for  part  322  is 
revised  to  read  as  follows  and  the 
authority  citations  following  the 
sections  within  the  parts  are  removed: 

Authority:  21  U.S.C  601-665;  7  CFR  2-17, 

2.55. 

PART  350— (AMENDED] 

7.  The  authonty  citation  for  part  350  is 
revised  to  read  as  follows  and  the 
authority  citations  followuig  the 
sections  within  the  parts  are  removed: 

Authority:  7  U  S.C.  1622, 1624;  7  CFR  2.17, 
2.55, 

PART  381 -[AMENDED] 

8.  The  authority  citation  for  part  381  is 
revised  to  read  as  follows  and  the 
authority  citations  follovv-ing  the 
sections  writhin  the  parts  are  removed: 

Autbohtr  7  US.C.  450,  21  U.S.C.  451-47a  7 
CFR  2.17,  2.55. 

Done  al  Washington.  DC  on  Jarua-n,'  23, 
1991. 

Lester  M.  Crawford, 

Admiiiistratar,  Food  Safety  and  InipecUon 
Service. 

[FR  Doc  91-2070  Filed  l-26-oi:  8.45  am) 
BILUNO  COOC  MtO-OM-M 
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FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

12  CFR  Part  1410 

Premiuma 

AOCNCY:  Farm  Credit  System  Insurance 

Corporation. 

ACTKNC  Final  rule. 


:  The  Farm  Credit  System 
Insurance  Corporation  (Corporation) 
adopts  final  regulations  concerning  the 
computation  and  payment  of  premiums. 
In  the  regulations.  12  CFR  part  1410,  the 
Corporation  interprets  the  premium 
calculation  formulas  included  in  the 
Farm  Credit  Act  of  1971  (Act),  clarifies 
the  methodology  to  be  used  in 
calculating  premiums  to  be  paid  to  the 
Corporation  by  Insured  Farm  Credit 
System  (System)  banks,  defines  certain 
terminology,  prescribes  the  form  and 
content  of  certified  statements,  and 
establishes  the  date  and  place  for  filing 
certified  statements  and  for  payment  of 
premiums. 

EFFECTIVE  DATE:  This  regulation  is 
effective  February  28, 1991. 
FOR  FUirrMER  IMFOHIIATION  CONTACT 
Bobbie  Jean  Norris,  Project  Analyst, 
Farm  Credit  System  Insurance 
Corporation.  McLean,  VA  22102-0826, 
(703)  883-4367.  TDD  (703)  883-4455, 
or 
James  M.  Morris,  Senior  Attorney,  Farm 
Credit  System  Insurance  Corporation, 
McLean.  VA  22102-0828,  (703)  88^ 
4020,  TDD  (703)  883-4455. 
SUPPIEMENTAIIY  mFOWMATIOM:  On 
September  28, 1990,  the  Farm  Credit 
System  Insurance  Corporation 
(Corporation)  pubUshed  for  comment 
proposed  regulations  (55  FR  39634) 
relating  to  the  computation  and  payment 
of  premiums  by  Farm  Credit  banks 
pursuant  to  title  V.  part  E  of  the  Farm 
Credit  Act  of  1971  (Act).  The  comment 
period  ended  on  October  29, 1990. 

The  Corporation  received  14  letters 
commenting  on  the  proposed 
regulations.  Views  were  expressed  by 
the  Farm  Credit  Council  (FCC),  Farm 
Credit  Leasing  Services  Corporation 
(FCL),  seven  Farm  Credit  Banks  (FCB), 
the  National  Bank  for  Cooperatives 
(CoBank),  the  St.  Paul  Bank  for 
Cooperatives,  the  Springfield  Bank  for 
Cooperatives,  the  Federal  Intermediate 
Credit  Bank  (FICB)  of  Jackson,  and  a 
production  credit  association  and  a 
Federal  land  credit  association.  The 
FCC's  comments  were  submitted  on 
behalf  of  its  membership  and  the  FCL 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation)  and 
the  Farm  Credit  System  Financial 
Assistan*-^  Corporation  (FAC). 


The  following  is  a  summary  of  the 
comments  received  on  the  proposed 
regulations,  an  analysis  of  the  issues 
raised  and  an  explanation  of  any 
changes  made  in  adopting  the  final 
regulations. 

A.  Section  1410.2(f)— Definition  of 
"Loan" 

Section  141Q.2(f)  of  the  regulations 
defines  the  term  "loan."  as  it  is  used  to 
identify  the  types  of  assets  which 
provide  the  basis  for  the  computation  of 
premiums.  The  definition  is  similar  to 
that  contained  in  Farm  Credit 
Administration  (FCA)  financial 
reporting  regulations.  The  Jackson  FICB, 
approving  the  approach  taken  in  the 
proposed  definition  of  "loan. '  stated 
that  it  is  appropriate  for  the  proposed 
definition  to  include  leases  and 
contracts  of  sale.  The  Jackson  FICB 
pointed  out  that  financing  leases  and 
contracts  of  sale  are  funded  through 
issuance  of  insured  obligations  and 
increase  the  secure  base  amount.  The 
Jackson  FICB  stated  that  excluding 
these  assets  from  the  calculation  of 
premiums  would  "certainly"  encourage 
a  greater  use  of  leases  rather  than  loans. 

Other  commenters  took  issue  with 
several  aspects  of  the  proposed 
definition  of  "loan."  The  FCL  suggested 
that  the  definition  should  exclude 
"operating  loans"  which  stockholder 
banks  make  to  FCL  under  the 
Stockholders'  Agreement.  The  FCL 
asserted  that  this  arrangement  was  not 
intended  to  create  "common  lending 
relationships,"  but  rather  "advances"  to 
affiliated  companies. 

In  response  to  this  comment  the 
Corporation  notes  that  although  FCL 
argued  that  it  is  inconsequential 
whether  these  contributions  are 
classified  as  debt  or  equity,  the 
transactions  between  the  insured  banks 
and  the  FCL  are  in  form  and  substance 
loans.  Operating  loans  made  under  the 
Stockholders'  Agreement  involve  the 
transfer  of  money  coupled  with  an 
obligation  to  repay  the  money  with 
interest  and  are  therefore 
indistinguishable  from  other  loans 
which  generate  premiums.  Therefore,  no 
change  has  been  made  in  the  definition 
in  response  to  this  comment. 

The  FCC  asserted  that  leases  should 
be  excluded  from  the  definition  of 
"loans"  subject  to  premiums.  The  FCC 
maintained  that,  since  other  sections  of 
the  Act  refer  separately  to  loans  and 
leases,  references  to  loans  in  section 
5.55(a)  should  not  include  leases.  The 
FCL  and  two  FCBs.  including  the  Texas 
FCB.  joined  in  this  comment. 

In  response  to  this  comment,  the 
Corporation  notes  that  the  definition 
includes  only  "lease  financings."  leases 


which  transfer  substantially  all  the 
benefits  and  risks  of  ownership  to  the 
lessees  and  are  accounted  for  by  Farm 
Credit  institutions  in  the  same  manner 
as  loans.  See,  e.g..  12  CFR  621.2(a)(13). 
Lease  financings  are  the  functional 
equivalent  of  loans,  and  should  be 
subject  to  premiums.  This  is  reflected  in 
the  fact  that  sections  1.11(c)(2)  and 
3.7(a)  of  the  Act  limit  the  authority  to 
make  such  leases  only  to  "persons 
eligible  for  credit  under  (Title  I  or  II  of 
the  Act)"  or  to  those  "eligible  to  borrow 
from  the  bank." 

Section  5.55  of  the  Act  generally 
relates  the  payment  of  premiums  on  the 
use  of  the  proceeds  of  insured 
obligations  to  the  risk  posed  by  such 
uses.  It  provides  that  each  Farm  Credit 
bank's  annual  premium  is  to  be  based 
on  its  "annual  average  principal 
outstanding"  on  loans,  multiplied  by 
varying  percentages  applicable  to 
accrual  loans,  nonaccrual  loans,  the 
guaranteed  portion  of  Federal 
Government-guaranteed  loans  in  accrual 
status  and  the  guaranteed  portion  of 
State  government-guaranteed  loans  in 
accrual  status.  Since  a  lease  financing  is 
a  method  of  financing  that  is  virtually 
indistinguishable  from  a  loan  for  earning 
a  return  on  funds  provided  by  insured 
obligations,  seeM&M Leasing  Corp.  v, 
Seattle  First  National  Bank.  563  F.2d 
1377  (9th  Cir.  1977),  cert  denied.  436  U.S. 
956  (1978),  the  purpose  of  assessing 
premiums  related  to  the  risks  inherent  in 
the  use  of  proceeds  would  be  served  by 
treating  such  lease  financings  as  loans 
subject  to  the  application  of  the 
premium  factor. 

One  comment  which  disagreed  with 
the  assessment  of  premiums  on  lease 
financings  referred  to  a  legal  opinion  of 
the  FCA  concerning  interpretation  of 
part  E  of  title  IV  of  the  Act  issued  to 
determine  permissible  powers  of  service 
corporations  under  section  4.25  of  the 
Act.  The  opinion  referred  to  was  limited 
to  a  determination  that  section  4.25,  in 
providing  that  no  service  corporation 
had  authority  "to  extend  credit."  did  not 
prohibit  a  service  corporation  from 
engaging  in  leasing  activity.  While  the 
opinion  recognized  that  certain  leases 
can  be  the  "functional  equivalent"  of 
lending,  it  concluded  that  System 
institutions'  leasing  authority  was  not 
encompassed  within  the  prohibition 
against  "extension  of  credit"  in  section 
4.25.  The  question  addressed  by  the 
premium  regulations  being  adopted  at 
present  is  whether  lease  financings  held 
by  insured  banks  are  assets  whic. 
should  be  included  in  computing 
premiums,  i.e.,  whether  they  are  within 
the  meaning  of  the  word  "loan"  in 


Federal  Register  /  Vol.  56.  No.  19  /  Toesday.  January  29.  1991  /  Roles  and  Regulations  3197 


section  5.55  of  part  E  of  title  V  of  the 
Act. 

It  is  necessary  to  interpret  the 
premium  calculation  formulas  included 
in  sections  5^  and  5.56  in  the  context  of 
the  Act  as  a  whole,  which  establishes  a 
plan  for  insiiring  payment  of  principal 
and  interest  on  insured  obligations  of 
the  Farm  Credit  banks.  In  order  to 
provide  such  insurance,  the  Corporation 
is  authorized  to  collect  premiums  from 
banks  which  have  issued  insured 
obligations.  Each  bank  is  required  by 
section  4.3(c)  of  the  Act  to  have,  at  the 
time  of  issuance  of  any  insured  bond, 
"notes  and  other  obligations 
representing  loans  made  under  [the 
Act]"  in  cm  amount  equal  to  the  bonds 
or  other  similar  obligations  outstanding 
for  which  the  bank  is  primarily  liable. 

At  present  Schedule  RG-J  of  the  FCA 
Uniform  Financial  Reports  of  Condition 
and  Performance  (Call  Reports),  which 
is  used  as  a  measure  of  whether  the 
Farm  Credit  banks  have  adequate 
collateral  to  support  issuance  of  bonds 
and  other  obligations,  permits  banks  to 
use  lease  financings  and  contracts  of 
sale  as  collateral.  The  Corporation 
believes  that  it  was  appropriate  for  the 
definition  of  "loans"  to  provide  that 
lease  financings,  which  are  used  as 
collateral  to  support  the  issuance  of 
insured  obligations,  and  are  funded  with 
the  proceeds  of  insured  obligations  be 
considered  loans  for  purposes  of 
computing  premiums.  Therefore,  the 
definition  of  "loans"  has  not  been 
revised  to  exclude  "lease  financings." 

One  FCB  asserted  that,  in  defining  the 
term  "loan,"  the  proper  focus  is  proper 
implementation  of  the  plain  language  of 
the  statute  unless  that  language  is 
clearly  contrary  to  the  underlying 
purposes  of  the  statute  as  evidenced  in 
the  relevant  legislative  history. 

The  Corporation  believes  that  this 
comment  was  intended  to  refer  to  a 
January  5, 1990  letter  from  that  FCB 
which  asserted  that  the  "plain  meaning" 
of  the  words  "loans  made"  in  section 
5.55  precludes  calculating  the  premium 
of  a  bank  based  on  all  of  its  loans, 
including  purchased  loans.  The 
Corporation  believes  that  there  is  no 
"plain  meaning"  of  the  words  "loans 
made"  as  they  are  used  in  section  5.55. 
The  word  'made"  in  this  context  could 
be  read  broadly  to  indicate  any  situation 
in  which  the  bank  is  assuming  the 
financial  risk  of  a  loan  or  could  be  read 
narrowly  to  mean  only  loans  which 
were  originated  by  the  bank.  If  Congress 
had  wished  to  adopt  one  meaning  or 
another  it  could  have  exphcitly  adopted 
the  latter  reading  by  using  the  word 
"originate"  in  section  5.55,  as  it  did  in 
section  1.10  of  the  Act  or  it  could  have 
explicitly  adopted  the  first  reading  by 


inserting  the  words  "loan  volume"  in 
section  5.55,  as  it  did  in  section  5.56(c)  of 
the  Act.  The  plain  meaning  rule  is 
inappUcable  where  provisions  are 
subject  to  more  than  one  interpretation 
or  are  ambiguous,  or  where  a  claim  of 
"plain  meaning"  would  produce  a  futile 
or  unreasonable  result  plainly  at 
variance  with  the  policy  of  the 
legislation  as  a  whole.  So  long  as  Farm 
Credit  banks  are  treating  loans  which 
they  have  purchased  as  "loans  made 
under  this  Act"  eligible  to  serve  as 
collateral  for  the  issuance  of  insured 
bonds  under  section  4.3.  it  is  appropriate 
and  consistent  to  include  such  loans  in 
the  calculation  of  premiums  for  insuring 
payment  of  principal  and  interest  on 
those  bonds. 

The  assessment  of  premiums  on  loans 
purchased  also  relates  premiums  to  the 
risk  of  the  use  of  the  proceeds  of  the 
insured  obligations.  Placing  the  premium 
obligation  on  the  institution  that 
presently  holds  the  loan  is  consistent 
with  the  objective  of  creating  an 
incentive  for  careful  administration  of 
loans.  Treatirjg  the  premium  as  the 
obligation  of  the  institution  which 
originated  the  loan  would  lessen  the 
incentive  for  good  loan  administration, 
since  the  premiums  of  the  bank  holding 
the  loan  would  be  unaffected  by  its 
classificabon,  while  the  premiums  of  the 
bank  which  originated  the  loan  would 
be  affected  by  the  quality  of  the  loan 
administration  of  the  bank  now  holding 
the  loan.  The  same  reasoning  applies  to 
loans  which  Farm  Credit  institutions  sell 
to  lenders  that  are  not  Farm  Credit 
institutions.  See  Act.  section  1.5(16). 

Finally,  the  exclusion  of  loans 
purchased  from  premiimis  might 
undercut  the  secondary  market 
provisions  which  were  added  to  the  Act 
at  the  same  time  as  the  sections  setting 
forth  the  calculation  of  premiums.  For 
example,  if  loans  sold  to  a  certified 
facility  operating  in  connection  with  the 
Federal  Agricultural  Mortgage 
Corporation  were  considered  "made"  by 
the  Farm  Credit  bank  which  originated 
the  loan,  banks  would  continue  to  pay 
premiums  on  loans  which  have  been 
sold  to  certified  facilities  without 
recourse,  and  may  indeed  have  been 
sold  outside  the  Farm  Credit  System.  If 
the  loans  were  sold  and  the  insured 
bonds  which  had  originally  funded  them 
were  retired  with  the  proceeds,  the  bank 
would  continue  to  pay  premiums  on  the 
loans,  even  though  the  premiums  were 
intended  to  protect  against  default  on 
bonds  which  had  been  retired. 

In  addition,  the  FCC  and  the  Texas 
FCB  asserted  that  contracts  of  sale 
should  not  be  subject  to  premiums  since 
under  such  contracts  the  bank  acts  "as  a 
seller  and  not  as  a  lender."  Although 


contracts  of  sale  may  be  entered  into 
with  persons  who  are  not  "eligible" 
borrowers,  the  Corporation  continues  to 
believe  that  it  is  appropriate  to  include 
such  contracts  of  sale  in  the  definition  of 
"loan"  in  i  1410.2(f).  for  purposes  of  the 
calculation  of  premiums  tiecause 
contracts  of  sale  are.  m  terms  of  funding 
requirements  and  risk  of  loss,  equivalent 
to  a  loan. 

The  FCC  also  commented  that  FCA 
Call  Reports  require  inclusion  of  the 
FAC  Stock  Receivable  in  the  Notes 
Receivable  caption.  It  requested 
clarification  that  the  FAC  Stock 
Receivable  would  not  be  considered 
'notes  receivable"  for  purposes  of  the 
definition  of  "loan". 

The  Corporation  agrees  that  the  FAC 
Stock  Receivable  should  not  be 
considered  "notes  receivable"  for 
purposes  of  premium  calculation.  FCA's 
inclusion  of  the  FAC  Stock  Receivable 
in  the  "Notes  Receivable"  section  of  the 
Call  Reports  was  to  facilitate  financial 
reporting  and  does  not  affect  the 
meaning  of  the  term  "notes  receivable" 
in  the  §  1410.2(f)  definition  of  "loan." 

B.  Section  1410.2<r>— Loans  Sold  Subject 
to  Recourse 

The  definition  of  'loan"  contained  in 
§  1410.2(f).  as  proposed,  would  require 
that  loans  sold  subject  to  full  or  partial 
recourse  be  considered  loans  of  the 
selling  entity  to  the  extent  that  the  seller 
bears  the  risk. 

The  FCC  commented  that  it  generally 
agrees  with  the  proposal  that,  for 
calculation  of  premiums,  loans  sold  by 
System  entities  that  are  subject  to 
recourse  should  be  considered  loans  of 
the  selling  entity  to  the  extent  that  such 
entity  bears  the  risk.  FCC  suggested  that 
generally  accepted  accounting  principles 
(GAAP)  be  used  to  determine  when  the 
selling  entity  retains  such  risk  and  that 
such  a  standard  could  be  applied 
consistently  among  System  institutions, 
since  they  are  required  to  prepare 
GAAP  financial  statements. 

The  FCC  states  that  loss-sharing/ 
recourse  arrangements  in  loan 
participations  vary  widely  As  a  result, 
they  beheve  it  will  be  necessary  to 
carefully  evaluate  loss-sharing 
arrangements  on  a  loan-by-loan  basis  in 
calculating  the  amount  of  the  loan  which 
is  subject  to  the  premium  factor,  and  ask 
that  the  regulation  be  clarified  to  reflect 
that  fact. 

The  Corporation  is  aware  that  loss- 
sharing  agreements  and  other  recourse 
arrangements  vary  widely  and 
recognizes  that  each  loan  under  such  an 
arrangement  wiW  need  to  be  reviewed 
individually  and  a  determination  made 
as  to  who  bears  the  risk  and  the  extent 
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of  that  risk.  In  applying  the  definition  of 
loan  get  forth  in  i  1410.2(f). 
identification  of  loans  sold  subject  to 
recourse  is  similar  to  the  identification 
of  asset  sales  subject  to  recourse  which 
each  System  institution  is  required  to 
make  in  connection  with  FCA 
regulations  concerning  capital 
adequacy.  See  12  CFR 
615.5210(e)(3)(ii)(D)(J).  In  compuUng  its 
premiums  under  S  1410.3,  each  bank 
should  identify  the  same  loans  which 
have  been  identified  for  capital     - 
adequacy  purposes.  However,  the  bank 
which  calculates  iU  premium  on  the 
basis  of  the  selling  institution's  loans 
will  include  in  the  calculation  of  its 
premium  only  the  portion  of  each  loan 
for  which  the  seller  bears  the  risk.  The 
remaining  part  of  the  loan  will  be 
included  in  premium  calculations  of  the 
bank  which  calculates  its  premiums  on 
the  basis  of  the  purchasing  institution's 
loans.  Since  the  amount  of  premiums  to 
be  paid  to  the  Corporation  is  partially 
related  to  risks  to  the  Insurance  Fund 
represented  by  the  Systems  loans,  it  is 
appropriate  that  the  premium 
corresponding  to  a  loan  on  which  there 
is  recourse  be  divided  to  the  extent 
different  institutions  bear  the  risk  of  loss 
on  the  loan.  The  documentation 
maintained  pursuant  to  S  1410.7  should 
include  documentation  regarding  the 
extent  to  which  each  institution  bears 
the  risk  of  loss  on  the  loan,  which  will 
determine  how  that  loan  will  be 
included  in  the  banks'  premium 
calculations. 

The  FCC  also  commented  that  it 
assumes  that  the  Corporation  will,  in  the 
future,  wish  to  consider  the  treatment  of 
loans  sold  into  the  secondary  market 
and  that  they  assume  that  the 
Corporation  will  be  guided  by  the  FCA's 
regulations  in  this  area.  The  Corporation 
may  consider  secondary  market  issues 
in  the  hituie.  If  it  does  adopt  regulations 
in  that  area,  the  Corporation  will 
consider  FCC's  comment  at  that  time. 

C  Section  1410J(b)— Calculation  of  1989 
Premiums 

Section  5.56(c)  of  the  Act  provides 
that  the  initial  premium,  payable  in  1990, 
is  to  be  "based  on  the  application  of 
section  5.55  to  the  accruing  loan  volume 
of  the  bank  for  calendar  year  1989." 
Section  5.56(c)  provides  a  specific 
exception  to  the  general  rule  provided  In 
section  5.55(a).  Section  1410.3(b)  of  the 
regulation  implements  section  5.56(c)  by 
providing  for  calculation  of  initial  1989 
premiums  on  only  accrual  loans.  Four  (4) 
FCBs  expressed  their  agreement  with 
S  1410.3(b). 

However,  three  banks  took  issue  with 
this  aspect  of  the  proposed  regulation. 
The  commenters  asserted  that  there  is 


no  authority  for  the  Corporation  to 
exempt  nonaccrual  loans  from  1989 
premium  payments.  They  distinguished 
the  word  "accruing,"  which  appears  in 
section  5.56(c),  from  the  word  "accrual. " 
which  is  used  elsewhere  in  the  Act. 
claiming  that  Congress  meant 
"accruing"  to  be  read  to  describe 
increases  or  growth  of  loan  volume.  One 
commenter  asserted  that  "no  rational 
distinction  can  be  made  nor  can  any 
Congressional  intent  be  gleaned  from 
the  statute  or  its  legislative  history  to 
support  the  exclusion  of  nonaccrual 
loans  from  calculation  of  the  initial 
premium,  when  such  loans  are  cleariy 
Included  in  all  other  years." 

The  Corporation  believes  that  the 
reasonable  reading  of  the  words  of 
section  5.56(c)  is  to  limit  the  premium 
base  for  1989  to  loans  which  are 
"accruing."  or  increasing,  i.e.,  "accrual 
loans."  It  is  a  basic  rule  of  statutory 
construction  that  effect  must  be  given,  if 
possible,  to  every  word  of  a  statute. 
There  is  no  satisfactory  explanation  for 
the  presence  of  the  word  "accruing"  in 
section  5.56(c),  other  than  to  provide  a 
special  rule  for  calculation  of  the  initial 
1989  premium  by  distinguishing  loans 
which  are  accruing  from  nonaccrual 
loans. 

Although  section  5.56(c)  of  the  Act 
refers  to  the  section  5.55  formulas  and 
the  section  5.56(a)  certification 
requirements,  which  include  loans  that 
are  in  nonaccrual  status,  section  5.56(c) 
expressly  states  that  such  formulas  and 
certification  requirements  are  to  be 
applied  to  the  "accruing  loan  volume"  of 
the  insured  banks. 

Premiums  for  other  years  are  not 
specifically  modified  by  a  particular 
subsection  of  the  Act.  Although  the 
legislative  history  does  not  elaborate 
upon  the  rationale  for  section  5.56(c),  it 
appears  that  Congress  provided  in  that 
subsection  a  reasonable  means  of 
"phasing-in"  premiums.  Imposing 
premiums  only  upon  accrual  loans  in 
1989.  and  upon  all  loans  in  years 
thereafter.  Therefore.  S  1410.3(b)  of  the 
regulation  is  adopted  as  proposed. 

D.  Section  1410.2(b)(2>— Calculation  of 
1990  Premiums 

SecUon  1410.2(b)(2).  requires  that 
"average  principal  outstanding"  for 
calendar  years  1990  and  thereafter  be 
computed  using  balances  as  of  the  close 
of  each  day.  The  FCC  and  one  FCB. 
noting  that  "1990  is  neariy  over." 
recommended  that  the  average  annual 
principal  outstanding  for  calendar  year 
1990  be  computed  on  the  basis  of  month 
end  balances,  as  is  the  case  for  1989, 
rather  than  daily  balances.  The 
Corporation  notes  that  all  System 
institutions  are  required  to  compute 


their  capital  ratio  based  upon  average 
daily  balances.  See  12  CFR  615.5210. 
Further,  System  Institutions  have,  since 
the  beginning  of  1990,  provided 
information  concerning  average  daily 
balances  in  connection  with  FCA  Call 
Reports.  Accordingly,  §  1410.2(b)  is 
being  adopted  as  proposed. 
E.  Section  l410J(d>— Reduction  of 
Premiums  When  Insurance  Fund 
Exceeds  Secure  Base  Amount 

Section  1410.3(d)  governs  the 
reduction  of  premiums  when  the 
aggregate  amount  In  the  Insurance  Fund 
exceeds  the  secure  base  amount.  ' 

Although  stating  that  it  believes  the 
regulation  to  be  clear  already,  the  FCC 
suggested  that  the  section  be  revised  to 
indicate  that  the  premium  reduction 
required  would  have  to  be  applied 
"across-the-board  in  the  same 
proportion  to  all  banks." 

The  Corporation  believes  that  the 
recommended  change  is  inappropriate, 
since  the  words  of  §  1410.3(d),  which 
track  the  words  of  section  5.55(b)  of  the 
Act,  are  clear. 

The  FCC  also  recommended  that 
5  1410.3(d)  be  revised  to  indicate  that 
the  Corporation  must  announce  any 
reduction  in  premiums  no  later  than 
December  31  of  the  year  immediately 
preceding  t'  e  year  in  which  premiums 
are  to  be  accrued.  The  Corporation 
notes  that  section  5.55(b)  of  the  Act  does 
not  require  that  the  reduction  be 
determined  at  the  end  of  the  preceding 
year.  Section  5.55(b)  of  the  Act  does 
provide  that  the  reduction  be 
"determined  by  the  Corporation  *  *  *  to 
ensure  tiiat  die  aggregate  of  amounts  in 
the  Insurance  Fund  after  such  premiums 
are  paid  is  not  less  than  die  secure  base 
amount  at  such  time."  The 
determination  required  by  section 
5.55(b)  would  be  possible  at  the  end  of 
the  year  upon  whose  loan  volume  the 
premium  is  to  be  calculated, 
approximately  1  month  prior  to  the 
payment  of  premiums,  but.  If  possible, 
would  be  exti^mely  difficult  to  make 
approximately  13  months  in  advance. 
Since  section  5.55(b)  does  not  require 
announcement  of  the  reduction  eariier, 
§  1410.3(d)  does  not  require 
announcement  of  the  reduction  until  die 
December  immediately  preceding 
payment  of  premiums.  While  the 
Corporation  will  not  be  required  to 
announce  any  such  reduction  until 
December  31  of  die  year  prior  to  the 
January  in  which  such  premiums  are  to 
be  paid,  the  Corporation  will  not  delay 
an  announcement  If  It  can  be  made 
sooner. 

As  the  FCC  points  out.  any  premium 
reduction  may  have  a  significant  impact 
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on  the  amount  of  the  premium  payable 
that  had  been  accrued  by  a  System 
bank.  If  the  reduction  is  announced  at 
the  end  of  the  year,  amounts  accrued  for 
premiums  could  then  be  reduced, 
causing  the  bank's  earnings  to  be 
improved.  If  the  Corporation  were 
required  by  regulation  to  announce  a 
reduction  at  the  time  which  FCC 
suggests,  the  Corporation  would  need  to 
reserve  the  right  to  adjust  the  reduction 
if  it  appeared  that  the  aggregate  of 
amounts  in  the  Insurance  Fund  after 
such  premiums  were  paid  would  be  less 
than  the  secure  base  amount  at  such 
time.  This  might  result  in  an  increase  in 
the  premiums  and  the  accrued  amounts, 
resulting  in  an  adverse  impact  upon  the 
bank's  earnings  late  in  the  year. 
Accordingly.  8  1410.3(d)  is  adopted  as 
proposed. 

F.  Section  1410.3(a) — ^Determination  of 
Principal  Outstanding 

Section  1410.3(a)  as  proposed 
provides  that,  for  purposes  of 
calculating  a  bank's  premium,  the 
computation  of  the  bank's  "principal 
outstanding"  is  based  on  (a)  all  loans 
made  by  a  direct  lending  association 
which  were  able  to  be  made  because 
such  association  is  receiving  or  has 
received  funds  provided  through  the 
bank;  (b)  loans  made  by  any  other 
financing  institution  (OFI)  which  were 
able  to  be  made  because  such  OFI  is 
receiving  or  has  received  funds  provided 
through  the  bank:  and  (c)  loans  made  by 
the  bank  other  than  loans  to  direct 
lending  associations  or  OFIs. 

Comments  on  this  issue  were  received 
ft-om  seven  FCBs.  tiie  FICB  of  Jackson. 
CoBank.  and  the  two  BCs.  All 
commenters,  except  for  one  FCB, 
requested  that  §  1410.3  be  clarified. 
Comments  were  divided  between  two 
groups  of  commenters,  with  the  primary 
question  being  whether  principal 
outstanding  upon  which  the  premium  is 
calculated  includes  or  excludes  loans 
made  by  the  direct  lending  associations 
with  their  "own  funds"  (capital  and 
retained  earnings).  Two  commenters  did 
not  express  a  position  regarding  the 
premium  base  for  loans  made  by  OFIs. 
All  other  commenters  agreed  that  the 
portion  of  the  premium  base  applicable 
to  OFI  loans  should  include  only  those 
OFI  loans  which  are  funded  through  a 
FCB  (as  distinguished  from  loans  funded 
through  other  sources,  including  OFIs' 
"own  funds"). 

The  question  regarding  the  premium 
base  for  direct  lending  association 
arises  primarily  because  of  language 
added  to  section  5.55(d)(1)  in  1989  by 
Public  Law  101-220  that  made  the 
language  in  this  section  identical  to 


language  of  section  5.55(d)(2)  of  the  Act 
relating  to  OFIs. 

One  group  of  commenters  asserted 
that  since  Congress  consciously 
amended  section  5.55  (d)(1)  in  1989. 
loans  of  OFIs  and  direct  lending 
associations  included  in  the  premium 
base  should  be  computed  in  the  same 
manner.  These  commenters  believe  that 
some  part  of  loans  by  associations 
should  be  excluded  from  the  premium 
base.  Four  (4)  FCBs  assert  that  this 
position  is  consistent  with  the  "primary 
(though  not  the  exclusive)  purpose  of  the 
Insurance  Fund,  which  is  to  protect 
investors  in  Systemwide  obligations  by 
insuring  the  timely  payment  of  principal 
and  interest  on  such  obUgations."  Five 
(5)  FCBs  stated  that  It  was  virtually 
impossible  to  trace  an  association's 
source  of  funds  and  suggested  an 
allocation  formula  based  on  the 
association's  total  loan  portfolio  and  its 
direct  line  from  the  FCB. 

The  second  group  of  commenters 
asserted  that  the  premium  base  should 
include  all  loans  of  direct  lending 
associations,  regardless  of  the  source  of 
funding,  primarily  because:  (1)  The 
direct  line  to  the  direct  lender  is  the 
"vehicle"  which  enables  the  direct 
lending  association  to  make  all  its  loans: 
and  (2)  including  total  loan  volume  In 
the  premium  base  Is  consistent  with  use 
of  the  Insurance  Fund  to  ensure,  under 
certain  circumstances,  retirement  of 
"eligible  borrower  stock." 

The  Corporation  agrees  that  all  loans 
of  direct  lending  associations  must  be 
Included  In  the  premium  base  because: 
(1)  Were  It  not  for  the  borrowing 
relationship  with  the  FCB,  direct  lending 
associations  would  be  unable  to  make 
any  loans;  and  (2)  there  Is  a  risk  to  the 
Insurance  Fund  posed  by  all  loans  made 
by  direct  lending  associations  regardless 
of  the  funding  source.  The  Corporation 
does  not  believe  that  amendment  of 
section  5.55(d)(2)  requires  Identical 
treatment  of  loans  of  direct  lending 
associations  and  OFIs  for  premium 
purposes.  The  Corporation  beheves  that 
this  section  of  the  Act  must  be  read  and 
interpreted  In  the  context  of  the  entire 
Act  and  purposes  for  which  the 
Insurance  Fund  was  established  and  is 
to  be  used.  Further,  the  Corporation 
believes  that  the  differences  between 
the  relationship  of  a  FCB  to  its  direct 
lending  associations  and  its  relationship 
to  its  OFIs,  and  the  different  risks  posed 
to  the  Insurance  Fund,  must  be 
considered  In  determining  how  to 
calculate  the  Insured  bank's  premium 
base.  In  the  case  of  a  direct  lending 
association,  the  exposure  of  the  bank 
and  the  Insurance  Fund  extends  to  the 
association's  entire  portfolio,  regardless 


of  the  funding  source.  Losses  in  an 
association's  portfolio  could  result  not 
only  in  exposure  on  underiying  insured 
obligations,  but  could  also  result  in  the 
need  for  financial  assistance  from  either 
the  bank  or  the  Insurance  Fund.  In  the 
case  of  an  OFI,  the  exposure  of  the  bank 
and  of  the  Insurance  Fund  would  be 
limited  to  die  OFI's  abihty  to  repay  the 
amount  of  funds  borrowed  from  the 
bank  and  consequently  the  bank's 
ability  to  repay  the  related  insured 
obligations. 

The  different  situations  of  these  two 
types  of  lenders  is  recognized,  in  part,  in 
a  comment  by  one  FCB.  "In  the  case  of 
OFIs.  measuring  the  premium  by  the 
discounted  loan  balance  may  be 
justified  because  the  OFI  will  not 
receive  any  benefit  from  the  Insurance 
Fund  beyond  the  repayment  of  the 
insured  obligation,  whereas  the  direct 
lending  association  would.  If  the  direct 
lending  association  would  benefit  from 
all  purposes  of  the  fund,  then  measuring 
the  loans  of  direct  lending  associations 
by  the  amount  of  their  direct  loans  with 
the  bank  would  unfairly  reduce  the 
premium  relative  to  their  benefit  from 
the  fund."  While  the  payment  of  insured 
obligations  is  a  primarj-  use  of  the 
Insurance  Fund,  it  is  not  the  only  one. 
Direct  lending  associations  would  be 
eligible  to  benefit  from  the  other  uses  of 
the  fund,  including  retirement  of  certain 
eligible  borrower  stock  and  financial 
assistance.  On  the  other  hand,  since 
OFIs  would  not  be  eligible  for  any 
benefit  from  the  Insurance  Fund 
exclusive  of  repayment  of  the  insured 
obligations  used  to  fund  the  OFI,  it  is 
reasonable  that  only  those  loans  funding 
through  insured  obligations  would  be 
included  in  the  premium  base.  In  light  of 
the  different  situations  of  direct  lending 
associations  and  OFIs,  the  Corporation 
has  modified  S  1410.3(a)  to  include  in  a 
bank's  premium  base  only  those  loans  of 
OFI's  which  resulted  from  funding 
provided  through  the  bank  and  which 
are  pledged  to  or  discounted  by.  the 
bank. 

G.  Section  1410.2(f>— Loans  Sold  to  the 
Farm  Credit  Finance  Corporation  of 
Puerto  Rico  (FCFCPR) 

The  Baltimore  FCB  makes  long-term 
loans  in  Puerto  Rico  which  are 
immediately  sold  to  the  FCFCPR  with 
full  recourse.  The  FCB  states  that  the 
San  Juan  Federal  Land  Bank 
Association  (SJFLBA)  has  agreed  to  bear 
all  the  loan  loss  risk  on  long-term  loans 
held  by  the  FCFCPR  (except  to  the 
extent  a  loan  exceeds  the  SJFLBA's 
lending  authority),  therefore,  according 
to  the  FCB,  it  has  no  loan  loss  risk  and 
such  loans  should  not  be  included  in  its 
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computation  of  premiums.  The  FCB 
arsuM  that  none  of  the  loans  held  or 
expected  to  be  held  by  the  FCFCPR 
were  or  will  be  financed  with 
Syatemwide  debt,  bot  rather  were 
financed  with  oWigationa  of  the 
FCFCPR. 

The  PCS  htrther  arguea  that  since  the 
FCFCPRs  notes  are  not  Systemwide 
debt  protected  by  the  Corporation,  the 
investor  will  require  a  premium  to  be 
paid  for  the  degree  of  risk  that  the 
FCFCPR's  notes  have  over  Systemwide 
debt  and  to  the  extent  the  FCFCPR  pays 
such  risk  premium  to  investors  and  the 
FCB  also  pays  a  premhun  to  the 
Corporation,  there  will  be  a  double 
premium. 

The  FCB  suggests  excluding  from  the 
deOnition  of  "loans"  any  loan  financed 
with  other  than  Systemwide  debt 
obligations. 

The  FCFCPR  is  a  wholly-owned 
subsidiary  of  the  Baltimore  FCB  formed 
solely  to  take  advantage  of  a  tax-exempt 
funding  method.  Obligations  of  the 
FCFCPR  are  fully  guaranteed,  as  to 
principal  and  interest  by  the  Baltimore 
FCa  The  FCFCPR's  financial  statements 
are  consolidated  with  those  of  the 
Baltimore  FCB.  The  Baltimore  FCB 
clearly  bears  the  risk  associated  with 
the  operations  of  the  FCFtZPR.  both  in 
full  recourse  and  in  fully  guaranteeing 
the  FCFCPR's  debt. 

The  FCB's  suggestion  for  excluding 
loans  financed  with  other  than 
Systemwide  debt  obligations  has  much 
broader  ramifications  than  just 
excluding  the  FCFCPR's  purchased 
loans.  This  would  raise  issues  (including 
a  tracing  problem)  similar  to  those 
already  discussed  in  section  F  of  this 
preamble  (above).  Additionally,  the 
language  of  section  5.55  requires  that  all 
loans  made  by  a  FCB  other  than  loans  to 
direct  lenders  and  OFIs  are  to  be 
included  in  premium  calculations.  There 
is  no  exception  for  any  loans  of  a  bank 
funded  by  means  other  than  insured 
obligations.  There  is  no  persuasive 
argument  for  excluding  loans  held  by 
FCFCPR  from  premium  calculations,  and 
no  change  is  made  in  the  final 
regulation*. 

H.  Section  1410.5— Oetinqaent  Premium 
Payments  and  Premitmi  Overpayments 

Section  14ia5  of  the  proposed 
regulabons  would  impose  an  interest 
charge  on  delinquent  premium  payments 
owed  to  the  Corporation.  Any 
overpayments  would  be  credited  to 
subsequent  premium  payments  or 
refunded  to  the  bank  that  overpaid  upon 
its  written  request 

The  FCC  commented  that  the 
Corporation  should  pay  interest  on  any 
overpayment  by  a  bank  and  suggested 


that  the  regulation  provide  that  refunds 
of  overpayments,  if  requested,  be  made 
within  30  days  of  the  request.  In  support 
of  their  position  they  noted  that  the 
Federal  Deposit  Insurance  Corporation's 
(FDIC)  premium  regulations  provide  for 
interest  payments  on  overpayments. 

In  drafting  the  proposed  regulations, 
the  Corporation  considered  the  FDIC's 
practice  of  providing  for  interest 
payments  on  overpayments  but  instead 
provided  that  any  overpayments  would 
be  refunded  upon  written  request.  The 
Corporation  has,  in  i  1410.5(c)  of  the 
final  regulations,  provided  for  interest 
payments  on  overpayments  if  a  refund  is 
not  made  within  30  days  of  the 
Corporation's  receipt  of  the  request  and 
the  Corporation  determines  that  a 
refund  is  in  order.  This  will  provide  the 
Corporation  with  an  adequate  period  in 
which  to  review  the  request  and 
determine  whether  an  overpayment  has 
in  fact  been  made.  Interest  would  be 
calculated  from  the  expiration  of  the  30 
days  until  such  time  as  the  Corporation 
issues  the  refund. 

FCC  also  notes  that  FDIC  regulations 
exclude  interest  on  delinquent  payments 
where  "the  delay  has  been  caused  by  a 
depository  institution's  good  faith 
reliance  on  a  specific  rule,  regulation  or 
approval  issued  by  the  [FDIC]."  FCC 
urges  that  a  similar  exception  be 
included  in  the  Corporation's  regulation. 
Since  currently  the  Corporation's  only 
rules  and  regulations  are  organizational 
regulations  and  the  permium  regulations 
now  being  adopted,  the  Corporation 
does  not  believe  that  such  an  exception 
is  needed  at  the  present  time.  The 
commentcr's  suggestion  was  intended  to 
preclude  the  assessment  of  interest  in 
the  situation  where  a  bank  has  paid  in 
compliance  with  a  rule  or  regulation  of 
the  Corporation,  and  such  rule  or 
regulation  is  subsequently  invalidated 
by  reason  of  litigation.  The  Corporation 
believes  that,  if  a  specific  provision  of 
these  premium  regulations  were 
invalidated  by  a  court,  there  would  be 
no  obligation  to  pay  premiums  in 
accordance  with  a  new  corresponding 
provision  until  new  regulations  were 
promulgated,  and  therefore,  no  interest 
could  apply.  In  any  event,  the 
Corporation  believes  that  the  decision  of 
any  court  which  invalidated  a  provision 
of  these  regulations  would  be  likely  to 
address  the  issue  of  whether  interest 
were  due  on  underpayments  or 
overpayments.  Accordingly,  {  1410.5  of 
the  final  regulations  has  not  been 
revised  to  Include  this  exception. 

I.  Section  1410.7— Documentation  of 
Premiums 

Section  1410.7.  as  proposed, 
prescribes  requirements  for  the 


maintenance  of  docamentation  to 
substantiate  the  praninms  which  each 
insured  bank  compotes  and  pays.  The 
FCC  suggested  that  the  Corporation 
make  several  clarifying  diaJoges  that 
were  also  endorsed  by  three  Farm 
Credit  Banks.  The  FCC  suggested  that, 
provided  that  certain  conditions  were 
met,  insured  banks  should  be  "entitled 
to  rely"  on  the  accuracy  of  loan  balance 
and  classification  information  provided 
to  them  by  an  association  or  other 
financing  institution,  rather  than  being 
required  to  give  an  "unqualified 
certification." 

In  response  to  this  recommendation. 
the  Corporation  notes  that  section 
5.56(8)  of  the  Act  provides  that  "each 
insured  System  bank  *  *  *  shall  file 
with  the  Corporation  a  certif«d 
statement  •  •  •  ."  Section  5.56(b) 
provides  that  the  president  of  the  bank 
or  any  other  officer  designated  by  its 
board  of  directors  shall  certify  that  "to 
the  best  of  the  person's  knowledge  and 
belief  the  statement  is  true,  correct. 
complete  and  has  been  prepared  in 
accordance  with  {part  E  of  title  V  of  the 
Act]  and  all  regulations  issued 
thereunder."  The  certification 
prescribed  by  statute  is  not 
"unqualified",  and  is  similar  to  the 
certification  required  for  FCA  financial 
reporting.  The  obligation  to  calculate 
and  pay  premiums  rests  upon  the  bank, 
which  must  take  steps  to  ensure  the 
accuracy  of  the  data  on  which  it 
computes  its  premiums.  Althou^  the 
contractual  relationship  between  the 
bank  and  associations  or  OFIs  may 
provide  recourse  against  associations  or 
OFIs  for  interest  and  other  delinquency 
charges  caused  by  inaccurate 
information  provided  by  the  associabon 
or  other  financing  institutioa  the  bank 
has  an  independent  obligation  to 
accurately  compute  and  pay  its 
premiums  to  the  Corporation. 

Second,  the  FCC  suggests  that  §  1410.7 
be  "clarified"  to  provide  that  records 
may  be  maintained  at  an  association  or 
other  financing  institution  so  long  as  the 
bank  has  full  access  to  such  records. 
The  bank  should  determine  the 
disposition  of  all  relevant 
documentation,  including  any 
documentation  in  the  hands  of 
associations  or  OFIs,  and  ensure  that  all 
documentation  necessary  for  review  of 
its  premiums  is  available  to  the 
Corporation.  It  is  not  necessary,  nor 
does  the  regulation  require,  that  the 
bank  maintain  on  its  premises  all 
records  of  loans  made  by  associations 
and  OFIs.  It  is  however,  essential  that 
the  bank  maintain  records  on  its 
premises  sufficient  to  permit 
reconciliation  of  the  certified  statement. 


Fetieral  Register  /  Vol.  56.  No.  19  /  Tuesday,  January  29.  1991  /  Rules  and  Regulations 


3201 


These  records  would  include 
worksheets  and  any  schedules  or 
reports  received  from  associations  and 
OFIs  which  were  used  in  preparation  of 
the  certified  statement.  The  Corporation 
has  revised  {  1410.7(b)  to  make  this 
requirement  clear. 

Finally,  the  Farm  Credit  Council 
suggests  that  S  1410.7(c)  be  revised  to 
require  that  documentation  of  the 
computation  of  premiums  be  retained  for 
5  years  or  until  the  certified  statement  is 
audited  by  or  on  behalf  of  the 
Corporation,  whichever  is  earlier.  The 
Corporation  believes  that,  as  a  general 
rule,  5  years  is  an  appropriate  period  to 
hold  the  records  supporting  computation 
of  the  premiums.  However,  after 
considering  the  comment,  §  1410.7(c)  has 
been  amended  to  permit  such  records  to 
be  disposed  of  earlier  if  a  bank  makes  a 
written  request  and  the  Corporation 
approves  such  request  in  writing. 

).  Use  of  Generally  Accepted 
Accounting  Principles 

The  FCC  comments  that  it  believes 
that  determinations  made  by  a  System 
institution  for  purposes  of  calculating 
premiums  should  be  consistent  with 
determinations  made  by  that  institution 
for  financial  reporting  purposes.  The 
FCC  points  out  the  comments  in  the 
preamble  regarding  consistency  with  the 
FCA's  financial  reporting  regulations, 
but  notes  that  the  FCA,  in  its 
regulations,  also  provides  that  System 
institutions  prepare  their  financial 
statements  on  the  basis  of  GAAP, 
except  as  otherwise  directed  by 
statutory  or  regulatory  requirements. 
See  12  CFR  621.2(a)(9). 

The  FCC  suggests  that  the  final 
premium  regulations  include  a  provision 
whereby  all  "relevant  factors  "  in  the 
calculation  of  premiums  be  determined 
in  accordance  with  GAAP  and  that  a 
definition  of  GAAP  which  parallels 
FCA's  definition  also  be  included.  They 
indicate  that  this  will  ease  the 
recordkeeping  burden  and  provide  an 
objective  standard  by  which  accounting- 
related  determinations  can  be  made  and 
thus  promote  consistent  application  of 
the  regulations. 

The  FCC  states  that  it  believes  GAAP 
should  be  the  basis  for  making  all 
accounting-related  determinations  in  the 
calculation  of  premiums.  It  points  out 
that  reliance  upon  GAAP  would  resolve 
potential  ambiguity  in  the  calculation  of 
"principal  outstanding"  on  nonaccrual 
loans.  Specifically,  the  principal 
outstanding  under  GAAP  would  be 
equal  to  the  book  value  for  GAAP 
purposes  (i.e.,  value  at  which  the  loan  is 
carried  in  GAAP  financial  statements 
before  any  reduction  for  a  related 
specific  allowance  for  loan  loss). 


The  Corporation  is  not  prescribing 
financial  reporting  or  accounting 
guidelines  in  the  premium  regulations. 
Definitions  within  the  regulations  are 
limited  to  those  necessary  to  calculate 
the  banks'  premiums.  The  Corporation 
believes  that  relevant  terms  are 
adequately  defined  within  the 
regulations  and  therefore  has  not  made 
the  suggested  change.  Further,  the 
Corporation  does  not  believe  that  the 
term  "principal"  needs  any  clarification. 
"Principal"  is  commonly  understood  to 
be  the  current  value  at  which  a  loan  is 
carried  on  financial  statements  before 
any  reductions. 

K.  Determination  of  the  Secure  Base 
Amount 

Under  section  5.55(c)  of  the  Act,  the 
Corporation  has  discretionary  authority 
to  increase  or  decrease  the  secure  base 
amount.  Section  1410.3(d)  provides  for 
adjustments  to  premiums  after  the 
secure  base  amount  is  reached,  but  does 
not  address  the  method  of  increasing  or 
decreasing  the  secure  base  amount.  The 
FCC  commented  that,  in  light  of  the 
importance  of  the  matter  to  the  Farm 
Credit  Svstem  and  investors  in  Farm 
Credit  obligations,,  proposed  regulations 
should  be  issued  for  comment  by 
interested  parties  in  which  objective 
criteria  are  set  forth  for  determining 
"whether  and  by  what  amount  the 
secure  base  amount  should  be  increased 
or  decreased."  The  comment  goes 
beyond  the  scope  of  the  present 
premium  regulations.  If  the  Corporation 
later  decides  to  issue  regulations 
concerning  the  method  it  will  use  to 
adjust  the  secure  base  amount, 
interested  persons  will  have  an 
opportunity  to  comment  at  that  time. 

L.  Bank  Authority  To  Assess 
Associations 

One  (1)  FCB  requested  that  a 
reference  to  section  1.12(b)  of  the  Act  be 
added  to  the  regulation  "for  purposes  of 
clarification  of  the  bank's  responsibility 
for  payment  of  premiums."  Section 
1410.4(c),  provides  that  premiums  are 
the  obligations  of  the  insured  banks, 
"regardless  of  whether  the  insured  bank 
has  assessed  and  collected  any 
assessment  under  section  1.12  of  the 
Act."  The  regulation  makes  it  clear  that 
the  responsibility  for  payment  rests 
upon  the  banks,  regardless  of  authority 
to  impose  assessments  under  section 
1.12.  Therefore  the  Corporation  has 
made  no  change  in  the  final  regulation. 

M.  "Risk"  Stock  and  Calculation  of 
Premiums 

A  Federal  land  credit  association  and 
,  a  production  credit  association  jointly 
commented  that  the  premium 


calculation  prescribed  by  §  1410.3 
should  "take  into  account"  the  amount 
of  member  invested  "risk"  stock  as  well 
as  retained  earnings.  Arguing  that  "risk" 
stock  and  retained  earnings  reduce  the 
risk  to  investors  in  insured  obligations, 
the  commenter  suggested  eliminating  the 
premium  or  portions  of  loans  which 
finance  such  stock.  Although  it  is 
unclear  from  the  commenter's  letter  how 
it  would  suggest  treating  retained 
earnings,  the  Corporation  believes  that 
the  discussion  concerning  associations' 
loans  in  section  F  of  this  preamble 
responds  to  that  part  of  the  comment. 
The  remainder  of  the  commenter's 
suggestion  is  not  consistent  with  the 
requirements  of  section  5.55  of  the  Act, 
which  provides  that  premiums  are 
assessed  on  "loans,"  without  regard  to 
the  purpose  of  the  loan  or  the  level  of 
risk  stock  of  the  institution  which  made 
the  loan. 

N.  Section  1410.4(a)— Date  for  Payment 
of  Initial  Premiums 

Section  1410.4(a).  as  proposed, 
provided  that  the  initial  premium 
payment  for  1989  and  1990  be  paid  "on 
or  "before  60  days  after  the  effective  date 
of  this  regulation  or  [anuary  31, 1991, 
whichever  is  later."  The  final  regulation 
provides  that  the  initial  premium 
payment  shall  be  paid  by  a  date  certain. 
The  Corporation  notes  that  the  final 
regulations  are  not  significantly 
different  from  the  proposed  regulations 
and  notes  that  banks  have  been 
accruing  for  their  initial  premium 
payment.  Section  1410.4(a)  now  provides 
that  the  initial  premium  payment  shall 
be  paid  on  or  before  March  29, 1991. 

List  of  Subjects  in  12  CFR  Part  1410 

Certified  statements.  Premiums. 

For  the  reasons  set  out  in  the 
preamble,  part  1410  of  chapter  XIV,  title 
12  of  the  Code  of  Federal  Regulations  is 
added  to  read  as  follows: 

PART  1410— PREMIUMS 

Sec. 

1410.1  Purpose  and  scope. 

1410.2  Definitions. 

1410.3  Calculation  and  reporting  of 
premiums  due. 

1410.4  Payment  of  premiums. 

1410.5  Delinquent  premium  payments  and 
premium  overpayments. 

1410.6  Certified  statements. 

1410.7  Documentation. 

Authority:  12  U.S.C.  2277a-5;  12  U.S.C. 
2277a-7. 

§  1410.1     Purpose  and  scope. 

This  part  sets  forth  the  rules  for 

(a)  The  calculation  of  premiums: 

(b)  The  time  for  payment  of  the 
premium  required  by  sections  5.55  and 
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5.56  of  the  Fann  Credit  Act  of  1971,  as 
amended; 

(c)  Intereet  charge*  on  dehnquent 
payments; 

(d)  The  form  and  content  of  certiRed 
statements:  and, 

(e)  Documentation  supporting  certified 

statements. 


(a)  Act  meana  the  Farm  Credit  Act  of 
1971,  as  amended. 

(b)  A  verage  principaJ  ootsianding 
means: 

(1)  For  calendar  year  IMQ.  the 
average  annuai  principaJ  outstanding 
using  balances  as  of  monthend  for  each 
of  the  13  moQtha  beginning  with 
December  198a  and  ending  with 
December  198Q; 

[Z]  For  calendar  year  1960  and 
thereafter,  the  average  annual  principal 
outstanding  on  a  daily  basis  using 
balances  as  of  the  close  of  each  day.  In 
computing  the  average  annual  principel 
outstanding  In  this  manner,  the  closing 
balance  of  the  most  recent  past  business 
day  shall  be  the  closing  balance  for  days 
when  an  institution  is  doaed 

(c)  Direct  lending  association  means 
any  production  credit  association  or  any 
other  associatioo  making  direct  loans 
under  authority  provided  under  section 
7.6  of  the  Act.  including,  without 
limitation,  agricultural  credit 
associations  and  Federal  land  credit 
associations. 

(d)  Govemmaot-gvanuiteed  loans 
means  loans  or  credits,  or  portions  of 
loans  or  credits,  that  are  guaranteed 

(1)  By  the  full  faith  and  credit  of  the 
United  States  Government  or  any  State 
government;  or, 

(2)  By  an  agency  or  other  entity  of  the 
United  States  Government  whose 
obligations  are  explicitly  guaranteed  by 
the  United  States  Government;  or, 

(3)  By  an  agency  or  other  entity  of  a 
State  government  whose  obligations  are 
explicitly  guaranteed  by  such  State 
government. 

(e)  Insured  bank  means  any  Farm 
Credit  bank  whose  participation  in 
notes,  bonds,  debentures,  and  other 
obligations  issued  under  subsection  (c] 
or  (d)  of  section  4.2  of  the  Act  is  insured 
under  part  E  of  title  V  of  the  Act, 
inchiding.  without  limitation,  the  Federal 
Intermediate  Credit  Bank  of  Jackson  and 
banks  that  are  in  or  are  placed  in 
receivership  or  conservatorship  to  the 
extent  that  those  banks'  participation  in 
such  obligations  is  insured. 

(f)  Loan  meana  any  extension  of  credit 
or  lease  resulting  from  direct 
negotiations  between  a  lender  and  a 
borrowing  entity  that  is  recorded  as  an 
asset  of  an  Insured  bank,  a  direct 
lending  association,  or  an  other 


financing  institution.  The  term  "loan" 
includes  loans,  contracts  of  sale,  notes 
receivable,  and  other  similar  obligations 
and  lease  financings.  The  term  "ioan" 
includes  loans  originated  through  direct 
negotiations  between  the  insured  bank, 
direct  lending  association,  or  other 
financing  institution  and  a  borrowing 
entity  and  loans  or  intereets  in  loans 
purchased  from  another  lender.  Loans 
purchased  subject  to  recourse  shall  be 
considered  loans  of  the  seller  to  the 
extent  of  the  recourse. 
(g)(1)  Nonaccrval  han  means  any 

loan  where 

(i)  Any  amount  of  outstanding 
principal  and  all  past  and  future  interest 
accruals,  considered  over  the  full  term 
of  the  asset,  are  determined  to  be 
uncollectible  for  any  reason;  or, 

(ii)  It  has  been  classified  "loss"  as  a 
result  of  a  periodic  credit  evaluation  and 
has  not  been  charged  off;  or, 

(ii)  The  loan  is  severely  past  due  and 
is  not  adequately  seciurd,  in  process  of 
collection,  and  fully  collectible  with 
respect  to  all  principal  and  interest. 

(2)  For  the  purposes  of  determining 
whether  a  loan  is  considered  as  accrual 
or  nonaccrual  under  this  part,  all  loans 
on  which  a  borrowing  entity,  or  a 
component  of  a  borrowing  entity,  is 
primarily  obligated  to  the  institution 
shall  be  considered  as  one  loan  unless  a 
review  of  all  pertinent  facts  supports  a 
reasonable  determination  that  a 
particular  loan  constitutes  an 
independent  credit  risk  and  such 
determination  is  adequately 
documented  in  the  loan  file. 

(h)  Other  financing  institution  means 
any  bank,  company,  institution, 
corporation,  union,  or  association 
described  in  section  1.7tb)(l)(B)  of  the 
Act. 

9  1410.3    Calculation  and  reporting  of 
premiums  due. 

(a)  Premium  base.  For  purposes  of 
computing  the  annual  premium,  each 
insured  bank  shall: 

(1)  Report  its  premium  base  for  each 
category  of  loan  described  in  paragraph 
(a)(2)  of  this  section  based  on  the  total 
of  the  average  annual  principal  balances 
of: 

(i)(A)  Loans  of  each  direct  lending 
association  that  were  able  to  be  made 
because  the  direct  lending  association  is 
receiving,  or  has  received,  funds 
provided  through  the  insured  bank; 

(B)  Loans  of  each  other  financing 
institution  that  were  able  to  be  made 
because  the  other  financing  institution  is 
receiving,  or  has  received,  funds 
provided  through  the  insured  bank;  and. 

(C)  The  bank's  loans,  other  than  loans 
made  to  direct  lending  associations  and 
other  financing  institutions. 


(ii)  For  purposes  of  this  section,  bans 
of  an  other  financing  institution  were 
able  to  be  made  bemuse  of  funds 
provided  through  the  insured  bank  only 
if  they  are  loans  which  rejoilted  from 
funding  provided  through  the  insured 
bank  and  which  are  pledged  to  or 
discounted  by  the  Insured  bank. 

(2)  Segregate  the  loans  of  each  entity 
described  in  paragraph  (a)  of  this 
section  into: 

(i)  Loans  in  accrual  status,  exchiding 
the  guaranteed  portions  of  State  and 
Federal  govemment-guartinteed  loans; 

(ii)  The  guaranteed  portions  of  State 
government-guaranteed  loans  that  are  in 
accrual  status: 

(iii)  The  guaranteed  portions  of 
Federal  government-guaranteed  loans 
that  are  in  accrual  status;  and, 

(iv)  Nonaccrual  loans. 

(b)  Calculating  the  1980  premium 
payment.  The  1989  premium  payment 
shall  be  equal  to  the  sum  of: 

(1)  The  total  annual  average  principal 
outstandhig  for  calendar  year  1988  on 
the  loans  in  accrual  status  as  described 
in  paragraph  (a)(2){i)  of  this  section  of 
each  entity  described  In  paragraph  (a)(1) 
of  this  section  multiplied  by  0.0015; 

(2)  The  total  annual  average  principal 
outstanding  for  calendar  year  1989  on 
loans  in  accrual  status  as  described  in 
paragraph  {a){2)(ii)  of  this  section  of 
each  entity  described  in  paragraph  (a)(1) 
of  this  section  multiplied  by  0.0003;  and, 

(3)  The  total  annual  average  principal 
outstanding  for  calendar  year  1989  on 
loans  in  accrual  status  as  described  in 
paragraph  (a)(2)(iii)  of  this  section  of 
each  entity  described  in  paragraph  (a)(1) 
of  this  section  multiphed  by  0.00015. 

(c)  CaJculating  the  premium  payment 
for  1990  and  subsequent  years.  Except 
as  provided  in  paragraph  (d)  of  this 
section,  the  annual  premium  payment 
for  1990  and  for  each  subsequent  year 
shall  be  equal  to  the  sum  of: 

(1)  The  total  annual  average  principal 
outstanding  for  each  calendar  year  on 
the  loans  in  accrual  status  as  described 
in  paragraph  (a)(2)(i)  of  this  section  of 
each  entity  described  in  paragraph  (a)  of 
this  section  multiplied  by  0.0015; 

(2)  The  total  annual  average  principal 
outstanding  for  each  calendar  year  on 
the  loans  in  accrual  sUtus  as  described 
in  paragraph  (a)(l)(Ji)  of  this  section  of 
each  entity  described  in  paragraph  (a)(1) 
of  this  section  multiplied  by  aoOOS: 

(3)  The  total  annual  average  principal 
outstanding  for  each  calendar  year  on 
the  loans  in  accrual  status  as  described 
in  paragraph  (a)(2)(iii)  of  this  section  of 
each  entity  as  described  in  paragraph 
(a)(1)  of  this  section  multiplied  by 
0.00015;  and. 
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(4)  The  total  anfui at  avesafe  pencil 
outstandiaf  lor  each  calendar  year  or 
the  maaccrual  Wmkis  ae  deacrihcd  ia 
paragraplfc  ^2)i«v>  •(  this  aectMOi  o£ 
eacb  eotity  dcMribied  »  paragrapli  (aMl) 
•£  this  sectisB  Btdliflitd  by  &002&. 

(dl  Secure  base  anaunt  Uj^cm 
scaching.tke  secure  base  araouat 
detersaioed  \)>f  the  Carpfmatiaa.  ia 
accordaaee  with  sectioo  5.55i  of  the  Act. 
the  annaai  premium  to  be  paid  by  each 
insured  bank,  commuted  in  aocordoace 
with  paragafk  ^  mt  thia  sestion.  aheli 
be  ledueed  by  a  pereentage  det^nined 
by  the  Corporaiiaa  so  that  the  aggregate 
of  the  pieiBiuraa  payable  by  all  of  the 
Farm.  Credit  banks  for  the  following 
calendac  year  ia  lufikient  to  ensure  that 
the  Insurance  Fund  balance  ia 
maintained  at  not  leaa  then  tiu  secure 
base  amount.  The  Corporation  shall 
announce  any  such  percentage  no  later 
than  December  Jl  of  the  year  prior  to 
the  Jaouary  in  whick  such  premiums  are 
to  be  paid. 


91410.4    PsywaMoti 

(a)  Calendar  years  1989  and  1990. 
Each  insured  bank  shall  pay  to  the 
Corporation  the  amount  of  the  premiums 
due  to  the  Corporation  computed  ia 
accordance  with  S  141Q.3  of  this  part, 
and  shown  on  its  certified  statement,  at 
the  time  its  certified  stxtemeoi  is  filed 
The  certified  statement  for  calendar 
years  mO  and  1990  must  be  filed  with 
the  Corporation  and  die  premiom  most 
be  received  by  Ihe  Corporatioa  on  or 
before  March  2a  ISO). 

(b)  Caleadar  year  19»1  and 
subsequent  years.  Each  insured  bank 
shall  pay  to  the  Corporation  the  amount 
of  the  psemium  due  to  the  Corperatloa 
computed  in  accordance  vihth  1 14ta3  vL 
thie.  part,  and  shown  on  its  certified 
statement,  st  the  time  Ae  statement  is 
filed.  Certified  statements  sh»M  be 
considered  to  have  been  fiied  and 
payments  made  in  a  timely  manner  if 
they  are  received  or  or  before  January 
31  following  the  p"'^  af  the  c^eiuiar 
year  es  which  the  certified  statement  is. 
based. 

[c\  Premiums  as.  obligations  of  insured 
banlis.  Premiums  required  to  be  paid  by 
&  1410.3  are  obligations  of  the  insured 
banks,  and  are  to  be  paid  at  the  times 
required  by  this  section,  regardless  of 
whether  the  insured  bank  has  assessed 
and  collected  any  assessments  under 
section  1.12  of  the  Act 


§  1410.S 
and 


psyments 


(a)  Delinquent  payments.  Each 
insured  bank  ahsA  pay  tn  Ae 
Corporation  interest  on  de&nqnent 
premium^  poyrasnllB.  AU  premiums  wiU 
be  considered  delinquent  if  they  are 


received  after  the  tiaa»  far  paynent 

specififfd  in  i  141014  at  dua  pact 
including:  laa*  payamk  caused  by  bank 
mm  in  tt»  certi&ad  itotcnieflt.  iW 
interest  rste  will  be  the  Uailcd  Stats 
Treasury  DetM^^taenCa  eiBTent  Talae  sf 
funds  ratau,  wbiek  JB.  issued  undet  the 
Tscasuiiy  Fiacaii  Requiwwnla  Manual 
(TFftM  rate):  aad  puitUsked  qnartexly  in 
theFadaral  RBji^lar.  The  interest  rate 
vaUJL  be  detennined  as  fbUows: 

(VfCurreai  yeas,  (i)  For  delinquent 
days  eecufriog  oe  se  ptiat  to  March  31. 
the  rate  wdi  b«  dK  TFRM  eaite  that  ia 
published  in  the  preceding  December. 

(ii)  For  delinquent  days  occurring  from 
Aprii  1  to  June  3Q.  the  rate  will  betbe 
TFRM  rate  that  ia  published  ia  Maech 
for  the  second  quarter  af  the  year. 

(iii)  For  deknquent  day»  eccuising 
bom  )uly  1  to  Se^raber  30.  the  rate  will 
be  the  TFRM  Ea«e^t  is  published  in 
June  for  the  third  quarter. 

(iv)  For  dajiiiqitent  daya  occurring 
from  October  1  to  December  31.  the-  rate 
will  be  the  TFRM  rate  that  is  published 
in  September  for  the  fourth  quarter. 

(2)  Ptior  years.  The  interest  will  be 
calculated  quarterly  and  compounded 
annually  at  the  rates  appiic^sle  for  each 
quarter  as  issued  undez  the  TFRM.  ¥fa 
the  initial  year,  the  rate  will  be  applied 
to  the  gross  amount  of  the  deUirquent 
payment.  Far  each  adchtiooal  year  or 
portion  thereof  the  rate  will  be  aipplied 
to  the  net  amount  of  the  delmquent 
payment  after  it  has  been  reduced  by 
any  premium  credit  under  paragraph  (c) 
of  this  section, 

(b)  Otter  rights  and  t&nedies. 
Payment  of  the  jntecsst  specified  in 
paragraph  (ai^  af  this  section  dees  not 
aRect  any  other  rigbte  and  remedies 
availehie  to  fte  CerpocatiaH. 

(c)  Orerpaymenta.  To  the  extent  that 
any  paymrart  by  a  bank  exceeds  the 
required  amount: 

(1)  The  excess  shall  be  credited 
against  fiitnre  premium  payments  by  the 
b^k  which  awcrpaid:  or, 

(2)(i)  Upon  written  request  to  the 
Corperatioit  by  the  bank  which 
overpaid^  the  excess  shall  be  ie6mded 
to  the  bank  within  30  days  of  receipt  of 
the  written  request;  and 

(ii)  If  the  Corporation  fails  to  make  a 
refund  within  such  30-day  period,  and 
the  Corporatkm  determines  that  a 
refund  lain  order,  die  Corporation  shall 
pay  to  the  bank  interest  on  the  amount 
of  the  overpayment,  from  the  end  of 
such  30-day  period  through  the  date  the 
refund  is  issued. 

}14VXe    Carttfiadstatamants. 

(a)  Forms.  The  certified  statements 
required  to  be  filed  by  insured  banks 
under  the  provisians  of  section  5.56  of 
the  Act  shall  be  filed  with  the 


Corporation.  The  acetified  stalemeot 
forms  will  be  furnished  tac  ali  insBsed 
baBkaby,armay  baobtaioadfrom^  tha 
Corporation.  The  foUswiag hums  are 
available  fsom  the  Cocparatioir 

(1)  Form  FCSIC  90-4101:  Fast  Certified 
Stat»m«nl.  The  fana  shews  the  premium 
base  for  calendar  years  1989  and  1990. 
The  premium  payment  period  is  fixnn 
January  1  of  each  year  to  December  31 
of  each  year.  The  form  must  show  the 
computation  of  the  premiumibaae  and 
the  bank's  calculation  of  the  premium 
due  the  Corporation. 

(2)  Form  FCSIC  90-002:  Certified 
Staiemeat.  The  fana  ahavwa  the  tatal  af 
the  premiam  base  reparted  in  the  4 
quarterly  periods  in  the  nuuial  prcBBum 
payment  period.  The  premium  payment 
period  is  from  fanuery  1  of  each  year  to 
December  Jt  of  each  year.  The  form 
must  show  the  computation  of  the 
premium  base  and  the  bank's 
calculation  of  the  amount  of  the 
premiunt  due  the  Corporation. 

[\i\Ameadmenta  la  certified 
statements,  la  the  event  of  aa 
amendment  or  correction  of  »  pneviously 
submitted  certified  statement,  the 
amending  insured  bank  shall  lesubmit  tx> 
the  Corporation  the  appropriate  certified 
statement  alsng  with  a  tetter  of 
explanation  regarding  the  amendment  or 
correction. 

§  14ia.7    Pocuniantatioa. 
Each  msored  bank  shell: 

(a)  Prepare  and  maintain  accnrate  and 
complete  records  as  necessary  to 
prepare  certified  statements,  incliiding, 
but  not  limited  to.  records  relating  to  the 
loans  of  each  direct  lending  association 
and  other  financing  institution  that  are 
able  to  make  such  loans  bec:au9e  they 
are  receiving,  or  have  received,  fending 
from  the  msured  bank. 

(b)  Prepare  and  maintain  on  its 
premises  books  and  records  in  such  a 
manner  as  to  facilitate  reconciliation 
with  certified  statements  prepared  from 
them. 

(c)  MairUain  in  its  books  and  records 
documentation  supporting  its  certified 
statement  for  a  period  no  less  than  5 
years  following  the  date  of  each 
certified  statement,  unless  the  Irank 
shall  have  requested  in  writing,  and  the 
Corporation  shall  have  granted  to  die 
bank,  written  pemusuoa  to  dispose  of 
such  documentatiDn  prior  to  the 
expiradon  of  5  years. 

(xi)  Make  all  records  and  any 
supporting  documentation  avaitable,^ 
without  limitation,  to  Corporatian 
officials  upon  request. 
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Dated:  [anuary  24, 1991. 
Curti*  M.  i\nderaon. 

i>ecretary.  Board  of  Directors.  Farm  Credit 

System  Insurance  Corporation. 

[FR  Doc.  91-2tSl  Filed  1-28-91;  8:45  am] 
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DCPARTiyiENT  OF  TRANSPORTATION 

Federal  Aviation  Adminittratlon 

14  CFR  Part  39 

iOocktt  No.  $»-ASW-41;  Amendment  39- 

saes] 

Airworthlnesa  DIrectlvea;  Schwelzer 
Aircraft  (Hughea  Heiicopter)  Model  269 
Seriea  HeMcoptera 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT, 

action:  Final  rule.  


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Schweizer  Aircraft 
Corporation  (Hughes  Helicopters,  Inc.) 
Model  269  series  helicopters,  which:  (1) 
Amends  an  existing  AD  that  requires  an 
inspection  and  modification  of  the 
abrasion  strip  of  tail  rotor  blades  with 
certain  serial  numbers;  and  (2) 
supersedes  an  AD  for  the  same  model 
helicopter  that  currently  requires  an 
inspection  of  Hughes-manufactured  tail 
rotor  blades  with  certain  serial  numbers. 
This  AD  is  prompted  by  reports  of 
separation  of  the  abrasion  strips  from 
tail  rotor  blade  skins,  which  if  not 
corrected,  could  result  in  the  loss  of 
abrasion  strips,  loss  of  tail  rotor  blades. 
and  subsequent  loss  of  control  of  the 
helicopter. 

EFFECnvc  date:  March  1, 1991. 
AOOKESSES:  The  applicable  service 
information  may  be  obtained  from 
Schweizer  Aircraft  Corporation,  P.O. 
Box  147,  Elmira,  New  York  14902.  This 
information  may  be  examined  at  the 
Rules  Docket,  Office  of  the  Assistant 
Chief  Counsel.  Federal  Aviation 
Administration.  Southwest  Region,  4400 
Blue  Mound  Road,  Building  3B.  Room 
158,  Fort  Worth,  Texas,  or  the  New  York 
Aircraft  Certification  Office,  FAA,  New 
England  Region.  181  South  Franklin 
Avenue,  Room  202.  Valley  Stream.  New 
York  11581. 

FO«  FUHTMEU  INFOBMATION  CONTACT: 
Mr.  Anthony  Socias,  Aerospace 
Engineer,  Airframe  Branch,  New  York 
Aircraft  Certification  Office,  ANE-172, 
FAA,  New  England  Region,  181  South 
Franklin  Avenue,  Valley  Stream,  New 
York  11581,  telephone  (516)  791-6680. 
SUFPUMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 


Aviation  Regulations  by  revising 
Amendment  39-6540  (55  FR  10228, 
March  20, 1990).  AD  89-20-03.  and  by 
superseding  Amendment  39-5730  (52  FR 
41555,  October  29.  1987),  AD  87-22-07, 
(applicable  to  Schweizer  Aircraft 
Corporation  (Hughes  Helicopters.  Inc.) 
Model  269  series  helicopters,  equipped 
with  269A6035  series  tail  rotor  blades) 
to  require  daily  checks  and  rework  of 
certain  tail  rotor  blades  to  prevent  loss 
of  abrasion  strips  from  the  tail  rotor 
blades  was  published  in  the  Federal 
Register  on  March  20, 1990  (55  FR 
10228). 

The  proposal  was  prompted  by 
reports  that  Model  269  series  helicopters 
manufactured  before  September  15, 
1989,  whether  manufactured  by  Hughes 
Helicopter,  Inc..  or  Schweizer  Aircraft 
Corporation,  are  subject  to  separation  of 
the  abrasion  strip  from  the  tail  rotor 
blade  skin. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  from  the 
manufacturer,  which  states  that  the  AD 
should  be  modified  by  changing  the 
applicability  from  "Model  269  Series 
Helicopters  certified  in  any  category, 
equipped  with  tail  rotor  blades 
manufactured  before  September  15, 
1989"  to  "Model  269  series  helicopters, 
certificated  in  any  category,  equipped 
with  269A6035  series  tail  rotor  blades 
manufactured  before  September  15, 
1989." 

The  manufacturer  states  that  only 
269A6035  series  tail  rotor  blades  are 
affected  by  the  abrasion  strip  separation 
problem  and  that  helicopters  installed 
with  269.A6124  tail  rotor  blades  are  not 
subject  to  the  abrasion  strip  debonding. 
The  FAA  concurs  inasmuch  as  there  are 
not  adverse  service  data  for  any  other 
series  tail  rotor  blades.  The  applicability 
statement  is  limited,  in  the  final  rule,  to 
the  269A8035  series  tail  rotor  blades. 
The  amendment  is  otherwise  adopted  as 
proposed. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  prepa.-ation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  involves  approximately  1,550 
U.S.  registered  helicopters.  It  is 
estimated  that  it  will  take  approximately 
5.5  manhours  at  $40  per  manhour  for  the 
rivet  installation  on  each  helicopter.  The 


modification  kit  will  cost  another  $33 
per  helicopter,  in  addition,  it  is 
estimated  that  it  will  cost  $1,200  per 
helicopter  per  year  to  accomplish  the 
required  daily  checks.  Based  on  this,  it 
is  estimated  that  the  total  cost  impact  on 
the  U.S.  fleet  will  be  $2,252,150. 
Therefore,  1  certify  that  this  action:  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART 39-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S,C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12,  1983);  and  14  CFR  11.89. 

§  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6540  (55  FR 
10228.  March  20, 1990),  AD  89-20-03,  by 
revising  the  applicability  statement, 
compliance  paragraph,  introductory 
text,  and  paragraphs  (a)  and  (b).  and  by 
adding  a  new  paragraph  (h)  and 
appendix  I  to  read  as  follows: 

Sctiwelzer  Aircraft  Corporation  (Hughes 
Heilcoptert,  Inc.):  Amendment  39-6863. 
Docket  No.  89-ASW-41 

Applicability:  All  Model  269  series 
helicopters,  certified  in  any  category, 
equipped  with  269A6035  series  tail  rotor 
blades  manufactured  before  September 
15. 1989. 

Compliance:  Required  as  indicated, 
unless  already  accomplished. 

To  prevent  the  loss  of  the  abrasion 
strips  on  the  tail  rotor  blades  with 
subsequent  loss  of  tail  rotor  control, 
accomplish  the  following: 

(a)  Install  rivets  in  the  tail  rotor 
blades  as  follows: 

(1)  Prior  to  further  flight  after  the 
effective  date  of  this  AD.  mcidify  the 
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affected  tail  rotor  blades  with  the 
following  serial  numbers  (S/N)  in 
accordance  with  the  procedures  detailed 
in  Appendix  I  of  this  AD: 

Blade  S/N's  Affected 


R0056.. 
R0066., 
R1059, 
R1066.. 
R1560,, 
R1922.. 
R3296,. 
R3314,, 
R3330.. 
R3349.. 

S21 

S431  ..,. 
S513.... 
S515,... 
S518.,., 
S521  .... 


S524 

S534 

S538 _,.. 

S539...._ 

S544 _.... 

S546 

S547 

S549 

S550 , 

S553 

S556-o9G3 . 

S565 . 

S566 

S568-SB71 

S573 

S576-SM2 


S584 

S586 

S588 

S589-S594 

S596 

S598-S603 

S605 

S607 

S608 

S611-S620 
S623-S626 
S631-S633 

S637 

S638 


S640-S644 

&646 

S648-S650 

S653 

S654 

S657 

S660-S662 

S664-S666 

S668 

S670-S672 

S675-S677 

S679-S682 

5684-5688 

S69 1-5694 


(2)  Within  the  next  100  hours'  time  in 
service  after  the  effective  date  of  thi* 
AD,  modify  all  tail  rotor  blades,  whether 
manufactured  by  Schweizer  or  Hughes, 
except  those  keted  in  paragraph  (a)(1)  in 
accordance  with  procedures  described 
in  Appendix  L  of  this  AD. 

(b)  Before  thfi  first  flight  of  each  day, 
visually  check  the  abrasion  strip  of 
these  blades  for  any  evidence  of 
cracking  or  chipping  along  the  entire 
abrasion  strip/airfoil  bond  line  and  the 
blade  tip. 
***** 

(h)  Tail  rotnr  blades  manufactured  by 
Schweizer  with,  a  bond  date  on  or  after 
September  15, 1989,  shown  on  the 
identification  plate  located  on  the 
inboard  end  ef  the  blade,  are  exempt 
from  the  requirements  of  this  AD. 

Note:  Appendix  1  includes  materials  from 
Schweizer  Aircraft  Corporation  Service 
Information  Notice  (S/N)  N-183,3,  dated 
September  15, 1989.  A  copy  of  the  service 
information  may  be  obtained  from  Schweizer 
Aircraft  Corporation,  P.O.  Box  147,  Elmira, 
New  York  14982. 

Appendix  I 

Tap  Test  ancf  Dye  Penetrant  Inspection 

Procedure 

Perform  tail  rotor  blade  abrasion  strip  100 
hour  inspection  in  accordance  with  HMI. 
Appendix  C,  part  VII,  Table  3-2;  as  amended 
by  Temporary  Revision  R-27. 


Installation  of  Rivets  in  Abrasion  Strip 

Materials 


Nomenclature 


Source 


Adhesive,    epoxy    (EA9314/ 

EA9309-prelerTed). 

or 
Adhesive,  epoxy  (Room  tem- 

peratLire  cure) 
Rivets  (CR2545-4-2)  (•  re^ 

per  blade-no  altematkMEr 


Commercial  /  Hysot 
Oviston. 

Commercial 

Qjmmeroai/SAC 


•Included  in  SA-269lt<ai  KIT. 


Tools  and  Equipment 


Nomenclature 


Dnil  bit.  No  27  Cobalt* , 
Dnll  bits  (numtjer  set)  ,.. 

Drill,  portable  hand.- 

Countersink  (100°) 

Drill  stop  (Kwik-LoK)v_„.. 


Source 


Rfvelef  (bulbed 

Cherrylock  type)'* 
Unisink  pulling  head 

(preferred)". 

Of 
Rat  pulling  head".... 


Commercial. 
Commercial. 
Commercial. 
..\  Commercial 
Commeroal/AdvancBd 

Air  "nool  Ca 
Commercial/Cherry. 

Commercial »'  C^tctt^ 


Commercial/ Cherry 


•Included  in  SA-269K-056  Kit 

•  ■  Rfeler  to  current  Cherrylock  bulheA  nvet  catalog. 

Caution 

Do  not  8<tBmp1  to  psyform  this  procedure 
with  the  tail  rator  blades  on  the  helicopter 
Failure  to  comply  wuh  this  caution  ruBV 
result  indafeotive  rivets  and  possiUfe  blade 
damage. 

Procedure 

Renav's  tail  rotor  blades  in  accawiance 
with  B&sic  HWi  section  9>  if  not  aiready 
accamplisheii. 

Wamiag 

It  is  inipartan}  to  locate  rivet  holes  exactly 
as  specified  in  ttie  fblLoaing  Failure  to  do  so 
may  affect  stnmtuiiaJ  integrity. 

Caution 
In  step  •  beltrw.  observe  the  following: 

•  It  is  importanrto  mainlam  adequate  edge 
distance  when  drilhng  the  two  outboard  nvet 
holes.  Lack  of  edge  distance  will  weaken  the 
mafienal  and  may  cause  cracking  when  the 
rivets  are  installed, 

•  Use  a  dnll  stop  to  prevent  drilling  into 
opposite  side, 

"  To  maintain  proper  hole  size  and 
satisfactory  rivet  installation,  it  is  important 
to  have  blade  resting  flat  on  work  surface 
during  drilling  and  riveting  operations, 

•  Using  a  No.  27  Cobalt  dnii.  locate  and 
drill  four  rivet  holes  as  shown  on  Figure  \. 


D  Hand  deburr  nvet  holes  using  100" 
countersink. 

Using  epoxy  adhesive,  wel  install  four 
CR2545-4-2  rivets  (Allow  adequate  drying 
time  prior  to  performing  step  o  below  ) 

Caution 

Installed  nvefaJems  m.ay  be  deburred 
using  a  file,  but  do  not  remove  matenal  from 
locking  collar 

Inspect  the  in«telled  rivets  in  accordiarts 
with  current  Cheirylock  bulbed  nvet  caialo^ 
(If  nvet  installation  is  satisfactory,  proceed  tn 
step  O  below.) 

CavtiDn 

During  nk'et  removal  observe  the  followirtg: 

•  DlynoJ  damage  or  enlarge  nvet  holb. 

•  Do  not  drive,  or  force  rivet  stem  from- 
hole. 

•  Do  not  remove  nvets  common  to  tip  cap. 
If  defective,  consult  SAC  for  tip  rib 
replacement. 

Remove  defective  rivet(s)  as  follows: 
|1)  Carefully  grind  off  locking  collar  and 
upper  portion  of  rivet  stem, 

(2)  Using  a  dnll  stop,  dnll  through  nvet 
stem  using  care  to  prevent  hole  enlargement 

(3)  i^jsh  remaining  rivet  stem  (wilh  sheer 
ring)' from  hoip-,  ainJ^  remove  from  spar 

(4)  Inspect  hole  in  spar.  If  defective,  consult 
SAC 

(5)  Return  to  step  D  above  and  install  new 
rivetsjs). 

O  Coat  the  exposed  rivet  heads  with  epoxy 
adhesive  Ensure  that  stems  and  rivet  head; 
edges  are  sealed,  but  do  MOT  apply 
excessive  adhesive.  (See  Detail  A,  Figure  1.) 
Also  ensure  that  adhesive  is  smooth  without 
voids. 

Detvrmme  new  blade  static  balanca 
moment  by  performing  step  (1)  or  (2)  below, 
as  applicable. 

(1)  Use  special  balancing  fixture  P/N 
369A in 0-80801  as  speciried  in  HMI 
Appendix  C,  Parr  VII.  Section  6,  Paragraph  &- 
6. 

(2)  If  special  bdancing  fixture  is  not 
avmiabie:  add  70  gram-inches  to  the  gram- 
inch  moment  number  on  the  blade  serial 
number  data  plate. 

Carefully  burnish  the  old  gram-inch 
moment  number  on  blade  serial  number  data 
plale;  only  as  necessary  to  make  it 
unreadable.  Coat  burnished  area  with  epoxy 
adhesive  or  paint. 

Install  modified  tail  rotor  blades  in 
accordance  with  Basic  HWl.  Section  9.  in  sets 
of  two, 

Balbnce  tall  rotor  assembly  in  accordance 
with  Basic  HMI.  Section  9. 

Weight  and  Balance  Data 

Helioopter  Weight  and  Balance  not 
affected. 

BILUMS  COOC  mil^9-» 


t 


2.02  (269A8b35  MODEL  C) 
2.53  (269A6035  MODEL  A  &  B) 


ADHESIVE  SEAL 


.880 


PICK  UP  EXISTING 
RIVET  HOLE 
CR2545-4-2  RIVETS 
.143/.148  DIA.  HOLES 
4  REQ'O 

HAND  DEBURR  HOLES  WITH 
100^  COUNTERSINK  PRIOR 
TO  RIVET  INSTALLATION 


^^ 


.41  (REF.) 


DETAIL  A 

INSTALLED 

RIVET 


|-"^-.25 


FIGURE  1.  ABRASION  STRIP  RIVET  HOLE  LOCATION 
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This  amendment  amends  Amendment 
39-6540.  AD  89-20-03  (55  FR  10228, 
March  20, 1990),  and  supersedes 
Amendment  39-5730.  AD  87-22-07  (52 
FR  4155.  October  29, 1987). 

Amendment  39-6863  becomes 
effective  on  March  1, 1991. 

Issued  in  Forth  Worth.  Texas,  on  January  8, 
1991. 

Anthony  |.  Merrill, 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doa  91-2034  Filed  1-28-91;  8:45  am] 

BtLUNQ  CODE  MIO-IS-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Foreign  Option  Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
authorizing  option  contracts  on  the 
Government  of  Canada  Bond  Futures 
Contract  traded  on  the  Montreal 
Exchange  ("Montreal')  to  be  offered  or 
sold  to  persons  located  in  the  United 
States.  This  Order  is  issued  pursuant  to: 

(1)  Commission  rule  30.3(a),  52  FR  28980. 
28998  (August  5, 1987),  which  makes  it 
unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product 
until  the  Commission,  by  order, 
authorizes  such  foreign  option  to  be 
offered  or  sold  in  the  United  States;  and 

(2)  the  Commission's  Order  issued  on 
July  20. 1988,  53  FR  2.8840  Quly  29, 1988). 
authorizing  certain  option  products 
traded  on  Montreal  to  be  offered  or  sold 
in  the  United  States. 

EFFECTIVE  DATE:  February  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barney  L.  Charlon,  E^q..  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW..  Washington.  DC  20581. 
Telephone:  (202)  254-8955. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  Issued  the  following 
Order 

United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Under  Commission  Rule  30.3(a) 
Permitting  Option  Contracts  on  the 
Government  of  Canada  Bond  Futures 
Contract  Traded  on  the  Montreal  Exchange 
to  be  Offered  or  Sold  in  the  United  States 
Thirty  Days  after  Publication  of  this  Notice  m 
the  Federal  Register 


By  Order  issued  on  July  20, 1988 
("Initial  Order"),  the  Commission 
authorized,  pursuant  to  Commission  rule 
30.3(a),'  certain  option  products  traded 
on  the  Montreal  Exchange  ("Montreal") 
to  be  offered  or  sold  in  the  United 
States.  53  FR  28840  (July  29. 1988). 
Among  other  conditions,  the  Initial 
Order  specified  that: 

Except  as  otherwise  permitted  under  the 
Commodity  Exchange  Act  and  regulations 
thereunder.  *  *   *  no  offer  or  sale  of  any 
Montreal  option  product  in  the  United  States 
shall  be  made  until  thirty  days  after 
publication  in  the  Federal  Register  of  notice 
specifying  the  particular  option(8)  to  be 
offered  or  sold  pursuant  to  this  Order  *  *   '. 

By  letter  dated  December  21. 1990. 
Montreal  represented  that  it  would  be 
introducing  an  option  contract  based  on 
the  Government  of  Canada  Bond 
Futures  Contract.  Montreal  has 
requested  that  the  Commission 
supplement  its  Initial  Order  authorizing 
lOCC  Foreign  Currency  Options  on 
British  Pounds,  Deutsche  Marks. 
Japanese  Yen  and  Swiss  Francs,  lOCC 
Options  on  Canadian  Dollars,  lOCC 
Options  on  Gold  and  lOCC  Options  on 
Platinum  by  also  authorizing  Montreal's 
Option  Contract  on  the  Government  of 
Canada  Bond  Futures  Contract  to  be 
offered  or  sold  to  persons  in  the  United 
States.  Upon  due  consideration,  and  for 
the  reasons  previously  discussed  in  the 
Initial  Order,  the  Commission  believes 
that  such  authorization  should  be 
granted. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a)  and  the  Commission's  Initial 
Order  issued  on  July  20. 1988,  and 
subject  to  the  terms  and  conditions 
specified  therein,  the  Commission 
hereby  authorizes  Montreal's  Option 
Contract  on  the  Government  of  Canada 
Bond  Futures  Contract  '  to  be  offered  or 
sold  to  persons  located  in  the  United 
States  thirty  days  after  publication  of 
this  Order  in  the  Federal  Re^ster 

Contract  Specifications 

Options  on  the  Government  of  Canada  Bond 
Futures  Contract 

Underlying  Interest  One  (1)  Government  of 
Canada  Bond  Futures  Contract  representing 
CSlOOXXX)  face  value  of  Governiiieni  of 
Canada  bonds. 


'  CoramisBiop.  rule  30.3(a)  r  CFR  30.3(a)  (1390). 
makes  it  unlawful  for  any  person  to  engage  in  the 
offer  or  sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authonzes  such  foreign 
option  to  be  offered  or  sold  in  the  UnileO  Stales 

•  See  section  2a(l)  of  the  Commodity  Exchange 
Art.  secOor  3(a)(12)  of  the  Secunties  Exchange  Act 
of  1934  and  rule  3al2-8  promulgated  thereunder 
The  SecuntleB  and  Exchange  Commission  has 
designated  the  govemment  debt  secunties  of  the 
Government  of  Canada  as  exempted  secunties  for 
purposes  of  the  Exchange  Act  s  application  to  the 
marketmg  in  the  Uruted  Slates  of  futures  contracts 
on  those  securities. 


Description:  A  buyer  of  one  Govemment  of 
Canada  Bond  Futures  Option  may  exercise 
the  option  to  assume  a  position  in  one 
Govemment  of  Canada  Bond  Futures 
Contract  (long  fiosition  if  the  option  is  a  call 
and  short  position  if  the  option  is  a  put)  of  a 
specified  contract  month  ai  e  8F>eciried  strike 
price. 

The  seller  of  one  Government  of  Canada 
Bond  Futures  Option  has  the  obligation  of 
assuming,  if  the  option  is  exercised  by  the 
buyer,  an  opposite  position  in  one 
Govemment  of  Canada  Bond  Futures 
Contract  (short  position  if  the  option  is  a  call 
and  long  position  if  the  option  is  a  put)  of  8 
specified  contract  month  at  a  specified  strike 
pnce. 

Pr;ce  Quotations:  In  points  and  ^loo  of  a 
point  (e.q.  3.17). 

Minimum  Tick  0.01  =CDN  C$10.00  per 
contract. 

Strike  Prices:  Set  in  maximum  2-point 
intervals  per  Govemment  of  Canada  Bond 
Futures  price  [e.g..  Futures  at  90.  strike  prices 
at  88  90,  92) 

Contract  Months.  March,  [une.  September 
and  December  (same  as  Government  of 
Canada  Bond  Futures)  Options  are  referred 
to  by  the  underlying  futures  contract  month. 
Contract  months  covering  up  to  one  year  will 
be  listed  for  trading 

Trading  Hours:  Montreal  8;20  a.m.  to  3  p.m. 
(EST/EDT). 

Last  Trading  Day  Options  cease  trading 
on  the  third  Friday  of  the  month  preceding 
the  delivery  month  of  the  underlying  bond 
futures,  provided  however,  that  such  Friday 
precedes  by  at  least  two  business  days  the 
First  Notice  Day  of  the  underlying  futures 
contract.  Ofhervtise.  the  Usi  Trading  Day 
shall  be  such  business  day  preceding  by  at 
least  two  business  days  the  first  Notice  Day 
of  the  underlying  futures  contract. 

Exercise:  Buyers  of  futures  options  may 
exercise  their  options  on  any  business  day 
pnor  to  cut-off  time  The  exercise  cut-off  time 
is  5:30  p.m.  on  the  Last  Trading  Day  The 
Cleanng  house  shall  assign  exercise  notices 
to  sellers  of  options  according  to  a  random 
selection  process 

Expiration:  At  11;59  pm  on  the  first 
Calendar  day  following  the  last  day  of 
trading. 

Position  Limit:  Four-Thousand  contracts, 
on  the  same  side  of  the  market.' 

Reporting  Limit:  Two-Hundred  and  Fifty 
contracts.* 

Ticker  Symbol:  0GB 

Clearing  House  Trans  Canada  Options  Inc 

List  o'  Subjects  in  17  CFR  Part  30 

Commodity  futures.  Commodity 
options.  Foreign  commodity  options. 

Accordingly.  17  CFR  part  30  is 
amended  as  set  forth  below; 


•  The  Financiai  Denvaiives  Committee  has  made 
no  rpcommendations  on  Position  Limit  and 
Reporting  Limii.  as  recommendation  on  these  items 
falls  under  the  lunsdiction  o(  the  Inspection 
Committee. 
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PART  aO-fORCIGM  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

AMthMitr  S«c».  2(aMlKA),  4.  4c  and  8a  of 
the  CoBiDiKlity  Exchange  Act.  7  U  S.C.  Z.  &. 
Oc  and  12a. 

2.  Appendix  B  to  part  30  is  amended 
by  reYising  the  appendix  heading  and  by 
adding  the  following  entry 
alphabetically  after  the  existing  entry 
for  'Montreal  Exchange"  to  read  as 
follows: 

Appendix  B— Opdon  Contract* 
Permitted  To  Be  Offered  Or  Sold  In  The 
U.S.  Purmiaal  To  S  3flJ<a| 


T»e«  o«  Cor»«el 


Ffldaatnd 
cAamn 


Opion  CwNfatl  on 
QooaraoMn  o< 
Canada  Bond 
FuturM  Gomracl 


r28. 

last,  S6 


Issued  in  Washington.  DC  on  January  23, 
1991 

Jean  A.  Webb. 

Secrelary  of  the  CommisaJoa. 
[FR  Doc.  91-1962  Filed  l-Zft-fll;  &45  ami 

BILUNO  COOC  «3BI-«1-«I 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommissJon 

18  CFR  Part  271 
[Docket  No.  RM80-531 

Maximum  Lawful  Price  arxl  Inflation 
Adjustments  Under  the  Natural  Ga« 
Policy  Act  Correctton 

AQENCr.  Federal  Fjiergy  Regulatory 

Commission. 

action:  Notice  of  correction  of  tables. 


summary:  This  notice  corrects  errors  in 
Tables  I  and  II  of  18  CFR  271.101(a) 


which  contain  the  maximum  lawful 
prices  for  natural  gas  prescribed  under 
title  1  of  the  Natural  Gas  Policy  Act  for 
the  months  of  November,  December. 
1990  and  January.  1991.  The  tables  wer^ 
amended  on  October  31, 1990  as 
published  in  the  Federal  Register  on 
November  6, 1990  (55  FR  46660).  The 
Commission  issued  a  correction  notice 
on  November  2. 1990,  which  through 
administrative  error,  was  not  published. 
EFFECTIVE  DATE:  November  1, 1990. 
FOR  FURTHEB  IMF0HMAT10N  CONTACT: 
Gary  L.  Penix.  (202)  208-0622. 
SUPPLEMENTARY  INFORMATION:  Section 
271.101(a)  on  pages  46660  and  46661  is 
correctly  amended  by  adding  the 
maximum  lawful  prices  for  November, 
December,  1990  and  January,  1991,  to 
read  as  follows: 

2.  Section  271.101(a)  is  amended  by 
adding  the  maximum  lawful  prices  for 
November,  December,  1990  and  January, 
1991,  in  Tables  I  and  II. 


Table  I— Natural  Gas  Ceiling  Prices 

lOttw  Tlwn  NGPA  Sectiona  104  ant)  l06<a)J 


Sut)pan 

NGPA 
Z71 


B 

C 
E 

F 
Q 
H 
I 


Category  of  gas  section 


Maximum  lawtul  price  per 

MMBhj  kx  oe^^eriea  »>— o( 

Part 


Nov. 
1990 


Dec. 
1990 


102    New  naiucil  gn,  centti  OCS  gas  ' ~ 

lOSfrHt)    New  onartore  producaon  wals » 

106<bH3)    IrtJraetale.  aiusang  oontracts_ """l":": — "'" '.!'""": "i" 

l06<b)i(B)    A«err>aJive  maximum  lawful  pnce  tor  oertain  liAaMie  lollower  gM    . 
107(c)(5)    Gaa  produced  Horn  ttgW  torrnauona  ♦ 

108  aJipper  gee - - ; 

109  Not  utiei— e  oawerad - ~ - — 


SS949 
3651 
5.635 
20S9 
7302 
6.371 
3020 


$5  965 
3.662 
5.665 
209S 
7.324 
6.410 
3.029 


Jon. 
1991 


S6.022 
3.673 
5.695 
2.101 
7.346 
6449 
3.038 


CoraMncn)  J-n-rV  ».  1985.  Ihe  prce  o«  natural  gas  f.r»»y  (Je.er,«r«d  .o  be  r«w  natural  gas  under  sectiort  102<c)  was  deregulated  (See  part  272  of  tf* 


Coanrais^cr.'s  regolationa.) 


1987,  me  pnce  o«  «XT,e  natural  ga.  finally  det8fm.nedlo  be  '^Jf*  ?«»  P;«^^7  ^.^t'lTol^'^ 
wan  laSr'aitton'ira  wti  daraoutlMd.  tSe^  p«1  272  of  me  Co.m,.sswns  regutatcns  )  Thus,  tor  all  mortfts  succeeding  June  1987  publK^atwn  oi  a  ma;nmom  lawnj 


•Commencing  Janoery  1.  1985.  and  July  1. 


pnce  par  MMBlu  under  NGPA  Mcnon  103tt)M2)  •  docooBnued.  «-„m,,m  lawlii  once  •  the  higher  ol  the  pnce  paid  under  «he 

!!^?^!S1!7^J?22>  ^::^j::rj--^^  ««J-^  .--.-.- ^ooo-  ^cont«^^^  ?{ra"«^S  SSTm^^Wnce  ;.  ^nx>n^^ 


Table  II-Natural  Gas  Ceiling  Prices:  NGPA  Sections  104  and  106(a)  (Subpart  D.  Part  271) 


Clagory  of  na*MM  gM  and  lype  ol  aele  or  confracJ 


Maximun  lawful  price  per 
MMBlu  lor  ( 


Now. 
1990 


Dec. 
1990 


Jan. 
1991 


Poet- 1974  gaa:  *  Al  praduoan.. 

1973-1974  biennum  gaa: 

Small  producer 

Large  producer 

imeratale  roHower  gaa:  AB  producers _.... 

Repiacement  ooneact  gaa  or  recomplatton  gaa: 

Small  producer 

Large  producer 

Flowing  gaa: 

Smal  producar — 

Large  producar 

Certa«i  Parman  Bean  gaa: 

Smai  producar 

Large  proAicer „ — — 


$3,020  '  $.1  029     $3,038 


2.547 
1.964 
1.120 

1.435 
1.096 

0.724 
0.8O9 

0.854 
0.756 


2355 

1.960 
1  123 

1.439 
1099 

:     0.726 
i     0  611 

I 

0657 
0.758 


2.563 
1966 
1  126 

1.443 
1.102 

0.728 
0.613 

0.860 
0.760 
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Table  II— Natural  Gas  Ceiling  Prices:  NGPA  Sections  104  and  106(a)  (Subpart  D,  Part  271)— Continued 


Category  of  natural  gas  and  type  of  aale  or  contract 


MammufTi  lawful  pnce  per 
MMBtu  tor  delivenes  ir>— 


1990 


Dec 
1900 


J«v 
1991 


Certain  Rodcy  Mountain  gas: 

Small  prodix»r „.„ 

Ijrge  producer 

Certain  Appalachian  Basin  gas: 

North  subarea  contracts  dated  after  10-7-69 

Other  contracts 

Minimum  rate  gas:  '  All  producers „ 


0.854 
0.724 


0.857 
0.726 


OMO 
0.728 


0.690  0  692  0  694 
0  638  0  640  0  64: 
0.374  i      0.375  |      0.376 


■  Prices  for  rrNnimum  rate  gas  are  expressed  in  terms  of  dottars  per  Mcf.  rather  ttian  MMBtu. 
•  This  price  may  alao  be  applicable  to  other  categories  of  gas  (see  }§  271  402  and  271  602). 


Dated:  January  23, 1991. 
Lois  D.  CashelL 

Secretary. 

[FR  Doc  91-2004  Filed  l-2a-91;  8:45  am] 

BILUNO  COOE  6717-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
RIN  0960-AB29 
[Regulation  No.  16] 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  How  We 
Count  Earned  and  Unearned  income; 
Funds  Used  to  Pay  indebtedness 

agency:  Social  Security  Administration. 

HHS. 

action:  Final  rules. 

SUMMARY:  These  fmal  rules  clarify  the 
regulations  to  reflect  a  longstanding 
Social  Security  Administration  (SSA) 
policy  that  amounts  withheld  from 
earned  and  unearned  income  for 
payment  of  a  debt  or  other  legal 
obligation  are  included  in  income  for  the 
purpose  of  determining  eligibility  and 
payment  amount  under  the 
Supplemental  Security  Income  (SSI) 
program.  This  action  is  expected  to 
eliminate  the  confusion  with  respect  to 
the  treatment  of  income  withheld  for 
payments  of  debts  or  other  legal 
obligations  under  the  SSI  program.  To 
the  extent  that  Medicaid  eligibility  is 
based  on  title  XVI  eligibility,  these 
regulations  also  affect  the  Medicaid 
program. 

DATES:  These  rules  are  effective  January 
29, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Irving  Darrow,  Esq.,  Legal  Assistant,  3- 
B-3  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  965-1755, 


SUPPLEMENTARY  INFORMATION: 
Introduction 

These  rules  were  published  as  Notice 
of  Proposed  Rulemaking  in  the  Federal 
Register  on  September  15, 1987  (52  FR 
34813).  A  60-day  comment  period  was 
provided.  Comments  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking  are  discussed  under  the 
heading  "Discussion  of  Comments". 

To  be  eligible  for  SSI  an  individual's 
income  must  not  exceed  certain  limits 
set  by  law.  In  addition,  the  amount  of  an 
eligible  individual's  SSI  benefit  is 
determined  by  the  amount  of  his  or  her 
income. 

Section  1612(a)(1)  of  the  Social 
Security  Act  (the  Act)  provides  that 
earned  income,  for  SSI  purposes, 
includes  wages  as  determined  under 
section  203(f](5)(C)  of  the  Act.  Since 
section  203(f)(5)(C)  does  not  specifically 
exclude  wages  which  are  withheld  to 
satisfy  an  indebtedness,  such  amounts 
are  charged  as  wages  for  title  II 
purposes.  Thus,  such  amounts  also  are 
considered  as  wages,  and  therefore  as 
earned  income,  for  title  XVI  purposes. 

Section  1612(a)(2)  of  the  Act  states 
that  unearned  income  includes  "all  other 
income"  which  does  not  meet  the 
statutory  definition  of  earned  income. 

Section  1612(b)  of  the  Act  lists  items 
which  are  specifically  excluded  from 
income.  Since  amounts  which  are 
withheld  from  income,  either  earned  or 
unearned,  to  pay  an  indebtedness  or 
other  legal  obligation  are  not 
specifically  excluded,  it  is  the  policy  of 
SSA  to  treat  such  amounts  as  income. 
Examples  of  such  includable  amounts 
are  monies  withheld  from  an 
individual's  income  by  garnishment, 
child  support  payments  (both  court 
ordered  and  voluntary),  and  payment  of 
other  debts.  Although  our  longstanding 
policy  has  been  to  include  such  amounts 
as  income,  our  regulations  have 
explicitly  provided  only  for  including 
garnished  income  and  payments  such  as 
Medicare  premiums.  The  amendment  to 


the  regulations  makes  explicit  that  any 
income  withheld  to  pay  a  debt  would  be 
considered  income. 

The  effect  of  not  considering  such 
funds  as  income  is  to  have  the  SSI 
program  subsidize  child  support 
obligations  or  other  debts,  which  is  not 
Its  purpose  as  a  program  designed  to 
meet  the  subsistence  needs  of  its 
claimants  only  While  we  do  have 
authority  under  the  deeming  provisions 
in  section  1614(f)  of  the  Act  to  disregard 
portions  of  a  deemors  income  to  satisfy 
the  needs  of  the  deemor  s  ineligible 
dependent  children,  we  do  not  have 
authority  under  the  Act  to  allocate  a 
portion  of  an  SSI  claimant's  income  for 
use  of  the  claimants  dependents.  When 
court-ordered  obligations  reduce  income 
to  the  extent  that  there  are  insufficient 
funds  to  meet  food,  clothing,  and  shelter 
needs,  an  individual  may  petition  the 
court  to  have  the  payments  reduced  In 
addition,  when  an  individual  voluntarily 
incurs  a  debt  that  is  to  be  repaid  from 
future  income,  the  terms  and  amount  of 
the  payment  installment  are,  at  least 
initially,  within  the  individual's  control 

To  lend  further  support  to  our  policy 
of  counting  amounts  which  are  withheld 
from  income  to  pay  a  debt  or  Cher  legal 
obligation,  we  are  revising  20  CFR 
416.1102  to  state  that  sometimes  income 
also  includes  more  or  less  than  actually 
received.  We  may  include  more  or  less 
unearned  income  than  actually  received, 
but  we  do  not  include  less  earned 
income  than  actually  received  since 
gross  wages  are  considered  earned 
income.  We  have  also  included  cross- 
references  to  the  specific  regulations  on 
earned  income  (20  CFR  416.1110)  and 
unearned  income  (20  CFR  416.1123(b)(2)) 
which  explain  this  concept  in  more 
detail. 

We  are  expanding  20  CFR  416.1110 
and  416.1123(b)(2)  to  state  specifically 
our  policy  with  respect  to  funds  which 
are  pledged  or  which  are  withheld  from 
earned  and  unearned  income. 
voluntarily  or  by  court  order,  for 
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payment  of  «  debt  or  otber  legal 
obligation,  or  to  make  any  other 
paymentB  eudi  ••  Medicare  premiums. 
That  is.  funds  whkh  are  withheld  to  pay 
an  indebtedness  or  other  legal 
obHgatioa  or  to  make  any  other  payment 
will  be  listed  as  situations  where  we 
include  in  earned  and  unearned  income 
more  than  actuaQy  received. 

However,  a  fundamental  tenet  of  SSI 
policy  ia  that  w«  do  not  count  the  same 
income  tvrice.  One  illustration  of  that 
rule  is  highlighted  in  20  CFR 
418.1123(b)(1),  Exception.  It  is  not  our 
intent  that  20  CFR  416.1123(b)(2)  change 
that  tenet.  Thus,  if  we  considered  an 
overpayment  to  be  unearned  income  for 
SSI  purposes  at  the  time  the  payment 
was  received,  vre  do  not  consider  as 
income  any  amounts  later  deducted  to 
repay  the  debt 

Since  the  publication  of  the  Notice  of 
Proposed  Rulemaking,  the  United  States 
District  Court  for  the  Eastern  District  of 
California  has  rendered  an  opinion  in 
Cervantex  v.  Sullivan,  TM  F.  Supp.  899 
(E.D.  Cal.  1988),  pertinent  to  this 
regulation.  In  its  dedaion,  the  district 
court  held  that  20  CFR  416.1123(b)(2) 
contravened  Ninth  Circuit  precedent 
that  has  defined  unearned  iiKome  as 
including  only  items  of  v::]ue  'hat  are 
actually  available  to  an  SSI  recipient. 
The  district  court  also  ruled  that  the 
regulation  contravened  the  plain 
meaning  of  section  iai2(a](2KB)  of  the 
Act 

An  appeal  of  this  decision  has  been 
filed  based  on  other  court  decisions 
favorable  to  the  Government  on  this 
issue.  A  number  of  recent  Federal 
appeals  court  dedsions  have  ruled, 
contrary  to  the  holding  of  the  district 
court  in  Cervantez,  that  Congress  did 
not  intend  to  require  that  the  payments 
set  forth  in  section  1612(a)(2)(B)  be 
actually  received  in  order  to  be  counted 
as  unearned  income.  See  Lyon  v.  Bowen, 
802  F.2d  794  (5th  Cir.  1986);  Szlosek  v. 
Secretary  of  Health  and  Human 
Services,  861  F.2d  13  (Ist  Cir.  1988): 
Robinson  v.  Bowen,  828  P.2d  71  (2d  Cir. 
1987):  and  HeaJea  v.  Bowen,  871  F.2d  48 
(7th  Cir.  1988). 

Disci—ioas  of  Coamsents 

Comments  were  received  from  three 
organizations  in  response  to  the  Notice 
of  Proposed  Rulemaking  puhHshed  in 
the  Federal  Register  on  September  15, 
1987  (52  FR  34813).  A  summary  of  the 
comments  submitted  and  our  responses 
follow. 

Comwent 

One  commenter  requested  that  the 
proposed  rules  not  be  adopted  and  the 
regulations  be  left  as  they  are.  Only 
income  which  is  available  sbookl  be 


induded  when  deterraimng  what  the  SSI 
monthly  benefits  will  be.  In  cases  where 
a  person's  legal  obligations,  such  as 
child  support,  are  being  paid  directly  out 
of  his  or  her  income,  the  person  never 
has  the  income  available.  To  allow  the 
proposed  changes  in  the  regulations 
would  undercut  the  purpose  of  the  Act, 
which  assures  redpients  basic  income 
with  which  to  meet  their  subsistence 
needs  for  food,  clothing  and  shelter. 

Response 

The  proposed  regulations  did  not 
reflect  a  change  in  policy.  It  has  been 
longstanding  SSI  policy  that  amounts 
withheld  from  earned  and  unearned 
income  for  payment  of  a  debt  or  other 
legal  obligation  are  included  in  income 
for  purposes  of  determining  eligibility 
and  payment  amount  under  the  SSI 
program.  However,  up  to  now,  our 
regulations  have  explicitly  provided 
only  for  considering  garnished  income 
and  payments  such  as  Medicare 
premiums  to  be  Included  in  uineamed 
income  for  SSI  purposes;  and  gross 
wages  (before  any  deductions)  to  be 
included  in  earned  income.  The 
proposed  rules  would  make  it  explidt 
that  any  income  withheld  to  pay  a  debt 
or  other  legal  obligation  would  be 
considered  income.  Since  such  income  is 
used  to  pay  off  an  obligation,  it  is 
considered  available  income. 

Concerning  the  child  support 
comment  if  the  SSI  program  were  not  to 
consider  monies  withheld  for  child 
support  as  income,  the  SSI  program,  in 
effect  would  be  subsidizing  individuals' 
child  support  obligations. 

In  addition,  considering  as  income 
only  the  amount  of  money  received  after 
payment  of  a  debt  or  legal  obligation 
could  lead  to  manipulation  of 
obligations  to  offset  income  and,  thus. 
could  increase  Federal/State  assistance. 
That  is,  an  individual  could  choose  to 
pay  his  indebtedness  by  having  it 
deducted  from  income  received  rather 
than  paying  the  debt  after  receiving  the 
income.  In  effect  the  debt  would  be  paid 
off  at  the  expense  of  the  program.  This 
is  not  the  intent  of  a  means-tested 
program. 

Comment 

One  conunenting  organization 
believes  the  propoeed  rules  will  affed 
those  who  iiave  incurred  an 
overT>ayment  on  a  Social  Security  claim. 
It  takes  exception  as  to  how  we  treat 
people  who  have  been  overpaid  Sodal 
Security  benefits.  It  suggests,  in  effect, 
that  SSI  IS  being  reduced  to  culled 
Social  Security  overpayments. 


Regponae 

The  proposed  regulations  do  not  affect 
how  SSA  treats  people  who  have  been 
overpaid  Social  Security  benefits.  SSA 
already  has  specific  regulatory  authority 
at  20  CFR  416.1123(b)(1)  to  count  as 
unearned  income  the  gross  amoont  of 
the  title  H  benefit  (inchiding  the  debt 
reduction  amount),  unless  the  individual 
also  was  receiving  SSI  at  the  time  the 
overpayment  occurred  and  the  overpaid 
amount  was  used  then  to  figure  the  SSI 
benefit  (Not  to  count  the  overpayment 
woukl,  in  effect  result  in  the  SSI 
program  subsidizing  the  collection  of  the 
Social  Security  overpayment).  These 
proposed  rules  would  clarify  the  current 
regulations  on  counting  title  II  benefit 
overpayments;  they  would  not  change 
them. 

Comment 

One  commenter  suggests  that  the 
effect  of  the  proposed  rules  is  to  punish 
people  who  are  working,  because  their 
earnings  can  be  reached  by  a  court 
judgment.  As  a  result  many  of  these 
people  choose  not  to  work  and  keep  SSI 
benefits  as  their  sole  income,  as  the  SSI 
benefits  cannot  be  reached  by  court 
order. 

Response 

We  have  had  no  indication  that 
redpiestt  cboose  not  to  work  because 
they  fear  court  judgments.  Moreover. 
there  are  numerous  incentives  available 
for  redpients  who  want  to  by  to  work. 
and  our  experience  has  been  that  the 
work  incentives  have  encouraged  vrork 
activity.  While  it  is  true  that  gross 
earnings  are  considered  income  for  SSI 
purposes,  mudi  of  that  income  (whether 
garnished  or  not)  is  exduded  by  law  in 
determining  SSI  eligibility  and  payment 
amount.  SSI  recipients  who  work  are  in 
a  better  financial  position  than  those 
who  do  not 

Comment 

One  commenter  indicated  that  the 
regulations,  as  proposed,  will  impose  a 
severe  hardship  on  elderly  couples 
where  one  of  the  individuals  (for 
example,  the  husband)  is  in  a  nursing 
home.  In  States  where  Medicaid 
eligibility  is  determined  on  the  basis  of 
SSI  financial  eligibility,  counting  the 
husband's  support  obligations  as  income 
to  him  could  preclude  his  Medicaid 
eligibility  and  result  in  his  eviction  from 
the  nursing  home.  The  applicant  for 
Medicaid  is  faced  with  a  choice  of  either 
not  paying  the  court-ordered  payment 
and  risking  being  held  in  contempt  of 
court,  or  making  the  payment  and  still 
not  being  eligible  for  Medicaid. 
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Response 

As  previously  stated,  it  has  been 
longstan(fing  SS!  poBcy  feat  amounts 
withheld  front  earned  and  unearned 
income  for  payment  of  a  debt  or  ouier 
legal  obligBtfon  are  inchided  ht  income 
for  purposes  of  determining  eligibility 
and  psynenf  anronnt  under  the  SSI 
program.  The  proposed  regulations  do 
not  reflect  any  change  in  diat  policy. 

In  addition,  when  one  member  of  a 
couple  (e.g.,  the  haaliand)  i»  in  a  nvrsmg 
home,  net  counting  the  hasbamf  s 
support  obKga^ons  ss  income  ta  him 
covld  rentt  in  manipHlation  of  those 
obligationa  to  offset  income  and,  thus, 
increase  Federal/State  assistance.  In 
effect,  the  hnband's  support  obligations 
would  be  paid  off  at  tlie  expense  of  the 
program.  Tins  is  not  the  intent  of  a 
means-tested  program. 

Under  the  provisions  of  the  Medicare 
Cataatrophic  Coverage  Ad  of  1988. 
States  omikl  elect  in  determining 
Medicaid  eligiUhty  to  disregard 
garnished  tncoate  or  iocorae  which  has 
been  designated  by  court  order  for 
specific  use.  This  income  disregard  is 
available  to  tbe  extant  that  it  wiU  not 
result  in  the  State  exceeding  the  inccxne 
limitations  spedfied  in  section  19Q3(f)  of 
the  Act  Section  1902(rK2)(A)  of  the  Act 
(subject  to  specific  Federal  Financial 
Participation  (FFP)  limiu]  affords  States 
the  option  to  use  more  liberal  income 
and  resource  eligibility  methodologies 
for  determining  Medicaid  eligibility  for 
individuals  who  are  not  receiving  cash 
assistance  than  those  which  are 
employed  by  the  cash  assistance 
programs. 

In  addition,  the  regulations  will  have 
no  Medicaid  consequences  for  States 
within  the  Ninth  Circuit  because  of  a 
Ninth  Circuit  decision  which  precludes 
Medicaid  from  using  the  SSI  rules  which 
count  court-ordered  support  payments. 

This  Ninth  Circuit  decision. 
Department  of  Health  Services  v. 
Secretary  of  Health  and  Human 
Services,  which  was  rited  by  the 
commenter,  was  issued  less  than  2 
months  prior  to  the  publication  of  the 
Notice  of  Proposed  Rulemaking.  The 
Court  of  Appeals,  therefore,  was 
addressing  the  SSI  policy  on  the 
treatment  of  court-ordered  support 
payments  without  the  benefit  of  seeing 
the  Secretary's  proposed  statement  and 
clarification  of  the  longstanding  policy 
that  income  obligated  for  support 
payments  is  considered  as  income.  The 
court  apparendy  assumed  that  there 
was  no  SSI  policy  on  this  issue  and 
reasoned  that  since  no  exphcit  exclusion 
was  necessary  to  exclude  this  income 
and  since  support  payments  are 
considered  as  income  to  the  redpient.  it 


would  not  caasidET  such  paymcak  aa 
income  to  the  payer.  Ihidar  the  existiiig 
section  20  CFR  416.1123(b),  however,  it 
has  alw^rs  been  Sfil  pobcy  to  coHOt 
income  which  has  been  withheld  la 
meet  other  obligaliona.  These  new 
regulations  merely  set  forth  this  policy 
more  cleiriy  mid  axpiahi  its  anderlying 
rationale.  Since  t&a  BfinA,  Crcmt 
discussed  the  SSI  policy  only  in  the 
context  of  a  Medicaid  case  and  withoTrt 
knowledge  of  the  actual  policy  or  the 
clarification  later  set  forth  in  the  Notice 
of  Proposed  Rulemaking,  we  do  not 
beheve  that  SSA  is  bound  by  this 
interpretatton.  Since  we  do  not  believe 
that  the  Ninth  Circuit's  conatractiaa  of 
the  SSI  statute  is  compelled  by  either 
the  statute  or  the  United  States 
Constitution,  we  are  proceeding  with 
this  final  rule  as  it  applies  in  the  SSI 
program. 

Comment 

If  an  SSI  recipient  were  orderd  by  a 
court  to  pay  alisMioy  to  a  spoase  who 
lives  apart  from  htm.  astd  that  sponae 
also  teceives  SSI.  SSA  would  count  the 
contr^nited  amoont  aa  tnnmnr  to  each 
person  and  reduce  each  person's  SSI 
benefit  The  commenter  states  that  in 
such  cases,  the  alimony  is  coanted 
twrice — to  the  payer  and  to  the  payee. 
Alinrony  should  only  be  counted  as 
income  once.  Since  Congress  has 
mandated  that  ahmony  be  considered 
income  to  the  payee,  it  should  not  be 
income  to  the  payer. 

Response 

We  do  not  count  alimony  twice — as 
income  to  each  person.  Money  paid  as 
alimony  is  only  income  to  the  payee  of 
the  alimony.  "The  monies  from  which  the 
alimony  payments  are  derived  (e.g., 
wages,  pension,  etc.)  are  considered 
income  to  the  payer  in  the  month 
received. 

When  money  changes  hands,  it  takes 
on  a  difi'erent  character  each  time  it 
passes  from  one  person  (or  entity)  to 
another.  In  the  situation  described  by 
the  commenter,  the  money  is  not 
counted  twice  to  the  same  household. 
The  individuals  are  living  in  separate 
households  for  SSI  purposes.  When  the 
legal  obligation  of  an  individual  is  met 
by  a  reduction  of  either  earned  or 
unearned  income  for  the  payaient  of 
alimony,  that  individual  has  in  effect 
realized  the  benefit  of  that  earned  or 
unearned  income.  Whea  the  individual's 
spouse  receives  the  alimony  payments, 
such  mon^  is  income  to  the  spouse  for 
SSI  purposes  since  it  can  be  used  to 
meet  food,  clothing,  or  shelter  needs. 


Comment 

One  commenter  drew  a  (Hirtm.tinn 
between  court-ocdemd  si^^en 
obligatiaoa  and  athar  legal  dabta.  itatini 

that  legal  debts  to  creditors  are  clearly 
distinguishable  from  support 
obligations.  The  underlying  debt  to 
creditors  represents  an  expendilin^ 
which  benefited  the  redpient.  The 
obligation  to  pay  alimony  n  a  dtrty.  not 
a  debt.  A  dependent  is  not  in  the  sasw 
category  aa  a  creditDr.  In  the  typical 
debtor/creditor  relationship  both  the 
debtor  and  the  creditor  have  volnntarily 
entered  into  the  transaction  to  the 
beasfil  of  each.  A  spouse's  claim  to 
support  is  baaed  on  pubOc  policy 
groimds.  not  the  debtor/creditor 
relationship. 

Response 

While  we  do  not  disagree  that  there 
are  distinctions  between  a  debtor/ 
creditor  relationship  and  the  obligation 
to  pay  afimony,  the  overall  reswh,  we 
believe,  is  basically  the  same;  i.e.,  the 
payer  benefits  financially  from  the 
satisfaction  of  the  debt/obligation.  It  is 
not  the  purpose  of  the  SSI  program  to 
subsidize  any  types  of  indebtedness 
whether  that  indebtedness  results  from 
a  debtor/creditor  relationship  or  from 
an  obligHtioB  imposed  by  pubRc  policy. 

Accordingly,  the  proposed  regulations 
are  adopted  without  significant  change 
as  set  forth  below. 

RegvlataTy  Procadnres 

Executive  Order  So.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  tmder  Executive 
Order  12291  because  these  rrgnlationa 
will  not  resuh  in  costs  or  savings,  or 
otherwise  meet  any  of  the  thresfaoid 
criteria  for  a  major  rule.  Therrfore.  a 
regulatory  impad  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

We  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 

on  a  substantial  number  of  small  entities 
because  they  will  affect  only  individnalfi 
and  States.  Therefore,  a  regulatory 
flexibility  analysis  as  provaded  in  the 
Regulatory  Ftexibility  Act.  5  U.S.C  «n 
through  612,  is  not  required. 

Paperwork  Reduction  Act  of  1980 

These  regulations  do  not  impose 
reporting  and  recordkeeping 
requirements  necesaiUting  clearance  by 
the  Office  of  Management  and  Budget. 
(Catalog  of  Federal  Domestic  Asiistance 
Programs  Na  13.807,  SSI  PngraiB) 
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List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
SSI. 

Dated:  )une  13. 1990. 
Gwendolyn  S.  King. 
Commissioner  of  Social  Security. 

Approved:  October  29, 1990. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

Part  416  of  title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  subpart  K 
of  part  418  continues  to  read  as  follows: 

Authority:  Sec».  1102. 1602. 1811. 1612. 1613. 
1614(0. 1621.  and  1631.  of  the  Social  Security 
Act:  42  U.S.C.  1302, 13613, 1382. 1382a.  1382b. 
1382c(fl.  1382J,  and  1383:  sec.  211  of  Pvib.  L 
93-66.  87  Stat.  154:  sec.  2639  of  Pub  L.  90-369, 
96  Stat.  1144. 

2.  Section  416.1102  is  revised  to  read 
as  follows: 

$416.1102    What  l«  Ineome. 

Income  is  anything  you  receive  in 
cash  or  in  kind  that  you  can  use  to  meet 
your  needs  for  food,  clothing,  and 
shelter.  Sometimes  income  also  includes 
more  or  less  than  you  actually  recieve 
(see  i  416.1110  and  S  416.1123(b)).  In- 
kind  income  is  not  cash,  but  is  actually 
food,  clothing,  or  shelter,  or  something 
you  can  use  to  get  one  of  these. 

3.  In  5  416.1110.  the  introductory  text 
preceding  paragraph  (a)  is  revised  to 
read  as  follows: 

$416.1110    What  Is  earned  IncoflM. 

Earned  income  may  be  in  cash  or  in 
kind.  We  may  include  more  of  your 
earned  income  than  you  actually 
receive.  We  include  more  thau  you 
actually  receive  if  amounts  are  withheld 
from  earned  income  because  of  a 
garnishment  or  to  pay  a  debt  or  other 
legal  obligation,  or  to  make  any  other 
payments.  Earned  income  consists  of  the 
following  types  of  payments: 

4.  In  5  416.1123,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

$416.1123    How  w«  count  unearned 


payment  such  as  payment  of  your 
Medicare  premiums. 

[FR  Doc.  91-2057  Filed  1-2&-91:  845  ami 
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(b)  Amount  considered  as  income. 

*  *  • 

(2)  We  also  include  more  than  you 
actually  receive  if  amounts  are  withheld 
from  unearned  income  because  of  a 
garnishment,  or  to  pay  a  debt  or  other 
legal  obligaton.  or  to  make  any  other 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tfie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  203 

(Docket  No.  R-90-1475;  FR-2487-P-01 1 

RIN  2S02-AE51 

Single  Family  Insurance  Claim 
Settlements 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

3UMMARY:  At  present,  there  are  no 
regulatory  provisions  specifying  the  time 
period  within  which  mortgagees  may 
submit  applications  for  supplementary 
FHA  insurance  benefits.  The 
Department  has,  however,  instructed 
lenders  to  file  these  supplementary 
claims  within  one  year  from  the  date  of 
the  original  insurance  settlement.  The 
instructions  for  such  claims  are 
contained  in  the  Instructions  for  Single 
Family  Application  for  Insurance 
Benefits.  Form-HUD  27011.  This  rule 
changes  the  one-year  time  frame  to  six 
months  and  sets  forth  in  the  Code  of 
Federal  Regulations  the  requirement 
that  lenders  conform  to  a  six-month 
filing  period  for  supplementary  claims. 
EFFECTIVE  DATE:  February  28. 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Bates.  Ir..  Acting  Director.  Single 
Family  Servicing  Division.  Department 
of  Housing  and  Urban  Development, 
room  9180.  451  Seventh  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-1672.  (This  is  not  a  toll-free 
number.) 

SUPPlfMENTARY  INFORMATION: 

Currently,  HUD  pays  approximately 
90,000  single  family  mortgage  insurance 
claims  annually,  and  it  is  estimated  that 
for  Fiscal  Year  1990  claim  payments  will 
exceed  $5  billion.  In  addition,  about 
9.000  supplemental  claims  are  processed 
each  year.  Many  of  these  supplemental 
claims  filed  by  lenders  are  for  relatively 
small  amounts. 

The  Department  has  determined  that 
a  significant  number  of  the 
approximately  9,000  supplemental 
claims  filed  by  mortgagees  each  year  are 
attributable  to  careless  or  inadequate 


preparation  when  submitting  the 
original  claim.  Each  supplemental  claim 
requires  manual  review,  and  the 
processing  costs  to  HUD  are  high.  In 
addition.  HUD  has  had  to  retain  the 
original  claim  file  on  site  indefinitely  to 
provide  information  for  the  processing 
of  later  supplementary  claims.  This  also 
increases  processing  costs.  For  these 
reasons,  HUD  is  limiting  payment  of 
supplemental  claims  to  those  submitted 
within  six  months  of  the  date  of  Form 
HUD-27011,  Part  B,  settlement.  This  will 
allow  HUD  to  reduce  some  of  these 
costs  and  will  encourage  mortgagees  to 
reconcile  their  claims  promptly. 
Exceptions  will  be  allowed  where  a 
deficiency  judgment  is  requested  or 
required  or  where  the  Commissioner 
otherwise  expressly  permits  an 
extension  of  this  time  period. 

The  Department  now  provides 
administrative  instructions  to  lenders 
requiring  supplementary  claims  to  be 
filed  within  one  year  of  the  date  of  the 
original  insurance  settlement.  This 
information  is  contained  in  the 
Instructions  for  Single  Family 
Application  for  Insurance  Benefits.  Form 
HUD-27011.  This  rule  formalizes,  in  the 
Code  of  Federal  Regulations,  the 
requirement  that  there  be  a  deadline  on 
the  filing  of  supplemental  claims.  It  also 
changes  the  one-year  period  to  six 
months. 

The  reduction  in  time  to  file 
supplementary  claims  is  supported  by 
the  results  of  several  studies  conducted 
or  authorized  by  the  Department, 
including  those  prepared  by  Irving 
Burton  Associates.  These  studies 
indicated  a  need  to  reduce  the  length  of 
time  during  which  supplemental  claims 
would  be  permitted.  The  Department 
believes  that  six  months  is  an  adequate 
time  for  completion  of  this  follow-up 
claim  process. 

Public  Comments 

On  May  25. 1990  the  Department 
published  at  55  FR  21620  a  proposed 
rule,  the  text  of  which  is  identical  to  that 
in  this  final  rule.  Six  public  comments 
were  received  with  respect  to  the 
proposed  rule — two  from  national  trade 
organizations  and  four  from  private 
mortgage  companies.  What  follows  is  a 
description  of  the  substantive  issues 
raised  by  the  commenters. 

1.  Many  claim  filing  delays  are 
beyond  the  lender's  control.  Four 
commenters  raised  this  issue.  Typical 
was  the  comment  of  the  Mortgage 
Bankers  Association  of  America.  While 
agreeing  that  "under  normal 
circumstances,  six  months  is  an 
adequate  amount  of  time  to  file  a 
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supplemental  claim."  they  expressed 
concern  that: 

Lenders  depend  on  outside  third  parties 
such  M  inveeton,  caotnctor*  and  inauraace 
comi^aiiMa  for  in&mBatiaa,  reCuncU  andjot 
billing*  to  fiia  tupplameotal  claim.  Then  an 
situationa  when  a  lender  will  not  be  able  to 
file  a  supplemental  claim  within  the  six 
month  thrre  period.  When  an  investor  such  as 
Fannie  Mae  or  Freddie  Mac  le  the  owner  of  a 
mortgage,  the  daim  paymmt  and  the  claim 
payment  onalysia  ia  forwarded  directly  to  the 
investor.  In  these  Htuatioos.  tiw  lender  is  not 
afforded  the  opportunity  to  immediately 
verify  any  discrepancies  ia  the  amount  of  the 
claim  payment  sought  and  what  is  actually 
received  by  the  investor.  Nor  can  the  lender 
immediately  verify  that  all  peiniborssble 
expanse*  were  dainwd  an  tlt«  original  claim. 

HUD'S  regulation  24  CFR  203.302. 
cancellation  ef  hazard  ineiirance.  requires  the 
lender  t«  eatiiaate  the  haaard  ineuraoca 
refund  due  and  almost  always  the  laodec  will 
have  to  submit  a  supplemental  claim. 
Insurance  companies  may  or  may  not  refund 
the  unearned  premium  on  a  timely  baaia.  It  ta 
inequitable  to  penalize  lenders  because  of  the 
inactkn  of  third  partiei  whan  refunds  and/or 
billings  are  received  beyond  the  six  month 
period. 

HUD  response:  The  Department 
provides  both  the  servicer  and  holder 
identified  on  the  claim  with  identical 
claim  payment  information.  The  fact 
that  inveetors  such  as  Fannie  Mae  or 
Freddie  Mac  may  hold  the  servrcer 
responsible  if  the  claim  payment  is  less 
than  anticipated  does  not  affect  the 
servicer's  responsibility  to  prepare  and 
file  claims  accurately  and  in  a  timely 
manner.  It  is  Ae  lender's  responsibihty 
to  follow  up  with  alt  outside  third 
parties  to  ensure  complete  and  timely 
claim  submissions. 

If  a  hazard  insurance  premium  (HIP) 
refund  is  estimated  under  24  CFR 
203.^82.  HUD  will  (termit  a  correction.  A 
supplemental  claim  is  the  vehicle  for 
correctian  since  the  lender  is  required 
by  regulation  to  estimate  the  HOP  refund. 
If  the  "correction"  ia  received  by  HUD 
within  two  weeks  of  the  issuance  of  the 
insurer's  notice  of  adjustment,  the  claim 
will  be  honored  and  will  meet  the 
criteria  "expressly  authorized"  as 
provided  in  |  203.401(c)t2)  of  this  rule. 

2.  HUD  procesaing  performance  for 
paying  supplemental  claims.  Two 
commenters  raised  this  issue.  As  one 
commenta-  stated: 

liUD  ahould  aUo  establteh  a  standard  for 
paying  supplemental  claims.  It  is  estimated 
that  supplemental  claim  payments  are 
raoeived  by  lenders  up  to  ei^  months  after 
claim  filing.  Thia  period  shotild  be  drastically 
redaced  to  mirror  claim  psyiaent  on  original 
filings  and  in  any  event  should  not  exceed 
thirty  days. 

HUD  response:  HUD's  automated 
systems  for  processing  and  paying 
claims  is  being  enhanced  to  enable  the 


Depffi'tment  to  pay  mosi  supplenental 
claims  via  the  automated  system.  Thie 
initiative  will  allow  the  Depaitmest  to 
process  properly  pteftared  supplemental 
claima  men  e£&cisntiy.  However,  the 
large  volume  of  incotrect  and 
incomplete  claim  aubmiasiona  subimtted 
will  continue  to  delay  the  proeeesing 
and  payment  of  aU  supplemental  claima. 
Excluding  submiseiona  to  correct  hazard 
inamanca  refund  e&timatea.  some 
lendera  continue  to  sabmit  3, 4  or  more 
supplemental  claims  for  the  same  case, 
each  claim  resulting  irom  the  lenders 
separate  recoBcihations  for  di^erent 
line  items.  This  practice  is  a  waste  of 
time  for  both  the  lender  and  for  HUD. 
3.  There  is  an  inequity  in  allowing 
mortgagee  oaly  six  months  to  file  a 
supplemental  claim  while  HUD  has 
three  years  to  collect  claim 
overpayment.  Four  commenters  raised 
this  issue.  Typical  was  the  comment  of 
the  LOGS  Group. 

Our  initial  fummgw*  is  that  tiisre  seems  to 
be  a  basic  unfaimeaa  promulgated  in  the 
proposal  given  HUD's  policy  of  relying  on  a 
three  year  pariod  to  collect  claim 
overpayments  while  restricting  lenders  to  a 
six  month  period  to  collect  underpayments. 
Since  btHing  errors  and  disputes  typically  we 
not  discovered  or  resolved  until  same 
internal  or  external  aadit  or  reconciliation  is 
concluded,  the  proposed  rule  places  a  lender 
under  an  unreasonable  timeframe  in  which  to 
complete  any  review  of  accounts.  It  should  be 
recognized  that  servicers  perform  a  function 
for  investors  that  have  dieir  unique  schedule 
for  audits  and  reconciliations.  Nationai 
servicers  deal  with  a  multitude  of  vendors 
and  on  occasions,  their  accounts  are  in  need 
of  correction  and  reconciliation.  The 
Department  cannot  expect  that  all  servicers, 
investors  and  vendors  are^  capable  of 
completing  any  necessary  reviews  within  a 
six  month  period.  HUD  should  not  attempt  to 
enforce  more  restrictive  standards  on  the 
industry  than  it  is  prepared  to  impose  upon 
itself. 

HUD  response:  There  is  no  basic 
unfairness  in  this  situahon.  In  the 
interest  of  ensuring  that  lender's  receive 
their  claim  payment  promptly.  HUD  for 
the  most  part  pays  the  claim  without 
reviewing  any  supporting  information. 
Thus,  the  claim  process  is  a  matter 
largely  under  the  control  of  the  lender 
with  HUD's  post  claim  review  being 
conducted  later.  HUD  insistance  that 
lenders  complete  and  Sle  their  claims  in 
a  reasonable  time  is  a  matter  completely 
separable  from  HUD's  post  claim  review 
process  and  the  time  frame  HUD  allows 
itself  for  conducting  its  reviews. 

4.  Standards  should  be  eBtablished  for 
exercise  of  Commissioner's  discretion  in 
allowing  extensions.  Two  commenters 
raised  this  issue.  One  commenter  stated- 
Exceptions  to  the  six-month 
supplemental  claim  filing  time  limit 
should  also  be  allowed  for 


— Cases  wbo-ein  HUD  requests  a 
Burlgagee  to  pay  an  item  (i.e.  electric 
bills,  gas  bills,  etc.)  after  the  property 
was  conveyed  to  HUD  and  to  stibraA  a 
suppteiDCBtal  daim  for 
reiuibursement. 

— Cases  wherein  a  HUD  audit  disclosed 
an  underpayment  by  FttJD  to  tiie 
mortgagee. 
The  second  commenter  stated: 

As  proposed,  the  rule  permits  extensions 
when  a  deficiency  fudgment  t»  required  or 
requested  end  on  other  occasions  at 
"expreaaly"  svthorized.  We  believe  thai  H  is 
appropriate  to  eatablish  soma  semblance  of  a 
standard  for  tlte  exertnae  of  the 
commisaioBer's  discretion.  For  example,  are 
extensions  to  ba  rautinely  granted  if  a 
servicer  is  unable  to  clear  a  discrepancy  in  a 
bill  with  a  vendor  within  a  six  month  period? 
Further,  it  is  suggested  that  the  rule  be 
cterified  to  indicate  that  the  exercise  of 
discretion  does  not  constitute  »  "watver"  of 
the  regulations  s«  that  term  is  used  in  the 
HUD  Refona  Act  of  198B. 

HUD  response:  HUD  recognizes  the 
need  for  simphfication  and  clarification 
in  the  process  of  requesting  and 
reviewing  extensions.  A  new  extension 
form  wiD  be  introduced  in  the  near 
future  which  will  be  used  as  a  turn- 
around document  for  bath  the 
mortgagee's  request  and  HUD's 
response.  This  form  will  simplify  and 
standardize  all  requests  for  extensions 
of  time.  Accompanying  the  introduction 
of  this  form.  HUD  will  offer  clarification 
on  many  of  the  more  common  problems 
associated  with  extensions  such  as 
those  cited  in  the  first  comment  above. 

However,  except  for  costs  associated 
with  deficiency  judgments,  which  are 
specifically  excluded  from  the  six  month 
timeframe,  the  servicer  should,  in  almost 
every  instance,  be  able  to  determine  the 
final  costs  associated  with  the 
conveyance  on  or  before  the  date  the 
fiscal  data  is  submitted. 

Extensions  granted  by  HUD  under  the 
rule's  proposed  S  203.401(c)(2)  would  not 
constitute  a  "waiver"  of  the  regulations 
as  that  term  is  used  in  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235). 

5.  Mortgagees  should  not  be  penalized 
because  HUD  can  only  handle 
supplemental  claims  on  a  manual  basis. 
Two  commenters  raised  this  issue.  As 
one  commenter  stated: 

Mortgagees  should  not  tie  aaked  to  bear  the 
costs  associated  with  an  utability  to  correct  a 
bill  to  the  government  (submtssion  of  claim} 
because  HUD's  system  is  designed  only  to 
handle  supplemenlai  claims  on  a  manual 
basis.  The  technology  exists  today  that  would 
enable  lenders  to  both  file  and  correct  claims 
on  an  "on  Una"  basis.  If  HUD  were  to  adopt 
such  a  tystem.  the  eiiminatioa  of  data  entry 
costs  ackievabic  by  a  duvet  lender -HUD 
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interface  would  more  than  offset  any  special 
expenses  in  processing  supplemental  claims 
for  a  more  extended  period  than  that 
proposed. 

HUD  response:  We  appreciate  the 
commenter's  suggestion  for  improving 
our  claim  payment  system.  Our  claims 
system  is  presently  being  improved  to 
illow  the  Department  to  process  and 
pay  supplemental  claims  by  means  of  an 
automated  system.  However,  the 
"manual"  aspect  of  our  claims 
processing  is  not  the  issue.  Rather,  HUD 
wants  to  establish  a  better  discipHne  in 
the  claims  process  and  be  able  to  close 
out  claims  sooner.  Again,  many 
supplementals  are  submitted  because  of 
errors  made  on  the  initial  claim 
submission.  If  lenders  submitted  only 
complete  and  accurate  claims  (including 
all  required  documentation),  HUD  could 
process  and  pay  supplemental  claims  in 
the  same  time  frame  as  it  currently 
processes  and  pays  Part  A  claims. 

6.  HUD  should  define  "supplemental 
claim. " 

This  question  was  raised  by  one 
commenter  who  stated: 

HUD  should  define  •Supplementary 
Claims".  Quite  often.  HUD  unjustifiably 
curtails  a  conveyance  and/or  claim 
settlement  usually  for  alleged  late  mailings  of 
the  27011  Part  A-C  when,  in  fact,  the 
mortgagee  has  receipts/driver  manifests 
supporting  overnight  delivery  This.  then, 
requires  the  lender  to  prepare,  support  and 
submit  a  claim  for  reimbursement  of  the 
curtailed  conveyance  and/or  claim 
settlement  which  should  not  have  been 
curtailed  from  the  outset.  The  word 
"supplementary"  as  defined  by  Webster's 
Dictionary  means  "additional^added  as  a 
supplement". 

in  the  case  of  an  unjustified  curtailment  by 
HUD.  the  submission  of  a  "supplemental 
claim",  which  is  currently  the  only  method 
provided  by  HUD  to  obtain  reimbursement 
after  conveyance  and  claim  settlements  have 
been  issued,  does  not  constitute  an 
"additional"  submission  of  an  itemls)  which 
was  not  previously  included  in  the  initial 
conveyance/claim,  rather  a  submission  for 
reimbursement  of  an  unjustified  curtailment, 
which  should  not  have  been  curtailed  to 
begin  with. 

HUD  response:  A  supplemental  claim 
will  remain  the  mechanism  by  which 
mortgagees  shall  submit  any  adjustment 
or  correction  necessary  after  the 
mortgagee  files  Form  HUD-27011,  Parts 
A  and  B. 

As  a  matter  of  policy,  HUD  will  honor 
supplemental  claims  representing 
corrections  for  Hazard  Insurance 
Premium  (HIP)  adjustments  if  the 
"correction"  is  received  by  HUD  within 
two  weeks  of  the  issuance  of  the 
insurer's  notice  of  adjustment.  Under 
these  circumstances,  the  claim  will  be 
honored  and  will  meet  the  criteria 


"expressly  authorized  "  as  provided  in 
§  203.401(c)(2)  of  this  rule. 

An  "unjustified  curtailment" 
correction  is  also  a  separate  issue.  A 
supplemental  claim  will  remain  the 
mechanism  by  which  the  mortgagee  may 
seek  to  recover  any  underpayment. 

Often  in  reviewing  courier  receipts, 
we  have  found  errors  in  the  addressing 
which  delayed  proper  receipt.  We  have 
also  noted  that  the  claim  was  not  mailed 
on  the  date  on  which  it  was  prepared. 
As  with  any  other  supplemental  claim, 
lenders  may  request  an  extension  of 
time  from  the  local  HUD  office  if  the 
claim  cannot  be  submitted  before  the 
expiration  of  the  six-month  period. 

7.  There  should  be  a  "phased  in" 
implementation  of  this  rule.  One 
commenter  stated: 

If  HUD  does  reduce  the  supplemental  claim 
filing  time  limit  to  six  months,  they  should 
provide  a  specific  implementation  date  with 
claims  filed  from  a  certain  date  forward  so  as 
not  to  affect  pending  supplemental  claims  to 
be  filed,  which  may  already  be  beyond  the 
six  months. 

HUD  response:  This  rule  will  take 
effect  30  days  after  its  date  of 
publication.  The  six-month  requirement 
established  in  the  rule  will  apply  to 
claims  filed  (initial  submission  of  HUD 
form  27011,  Part  A)  after  the  rule's 
effective  date. 

8.  HUD  actions  in  interpreting 
regulations  can  cause  delay  in  filing 
supplemental  claims.  One  commenter 
notes: 

In  addition  to  the  above  problem.  ANMC 
notes  that  HUD  regulations  regarding  the 
submission  of  claims  are  not  always  clear  in 
their  interpretation.  The  various  HUD  field 
offices  issue  notices  to  mortgagees 
concerning  their  interpretation  of  the 
regulations  setting  forth  whether  certain 
expense  items  are  payable.  The  effect  of 
these  notices  requires  ANMC  to  audit  its 
claims  previously  submitted  and  file 
supplemental  claims  which  result  in 
additional  funds  due  and  owing  to  ANMC,  or 
hinds  reimbursable  to  HUT)  for  expenses 
previously  charged  based  on  these  "revised" 
interpretations. 

HUD  response:  The  Department  does 
not  believe  this  issue  will  be  a  problem 
in  the  future.  The  responsibility  for  the 
interpretation  and  enforcement  of 
HUD'S  claim  regulations  and 
instructions  will  rest  with  HUD 
Headquarters. 

In  certain  circumstances,  HUD 
Headquarters  will  direct  Field  Offices  to 
issue  additional  instruction  to 
mortgagees  which  will  be  specific  to  the 
jurisdiction  of  the  Field  Office  (such  as 
with  preservation  and  protection  costs 
limits).  In  the  case  of  conflicting 
guidance,  the  instructions  issued  by 
Headquarters  will  prevail. 


Procedural  Requirements 

Major  Rule 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity.  Innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  am  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Semiannual  Agenda 

This  rule  is  Hsted  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  29. 1990  (55  FR 
44530,  44552)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 
at  Sequence  Number  1211. 
The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  14.117, 14.119, 14.120, 
14.121, 14.122, 14.123, 14.133, 14.165  and 
14.166. 

Regulatory  Flexibility  Act 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
rule  would  have  only  a  minor  impact  on 
existing  HUD  procedures  associated 
with  mortgage  insurance  claims. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
Federalism  implications  and.  thus,  are 
not  subject  to  review  under  the  Order. 
The  rule  is  limited  to  revising,  and 
formalizing  in  the  Code  of  Federal 
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Regulations.  HUD's  supplemental  claim 
procedures.  No  significant  programmatic 
or  policy  changes  would  result  from  its 
promulgation. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order, 

List  of  Subjects  in  24  CFR  part  203 

Mortgage  insurance. 
Accordingly,  24  CFR  part  203  is 
amended  as  follows: 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows; 

Authority.  Sees.  203,  211.  National  Housing 
Ad  (12  U.S.C.  1709, 1715b);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)).  In 
addition,  subpart  C  is  also  issued  under  sec. 
230,  National  Housing  Act  (12  U.S.C.  1715u). 

2.  Section  203.401  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  203.401    Amount  of  payment— conveyed 
propertie*  and  non-conveyed  propertlea. 


(c)  The  mortgagee  may  not  file  for  any 
additional  payments  of  its  mortgage 
insurance  claim  after  six  months  from 
payment  by  the  Commissioner  of  the 
final  payment  except  for 

(1)  Cases  where  the  Commissioner 
requests  or  requires  a  deficiency 
judgment. 

(2)  Other  cases  where  the 
Commissioner  determines  it  appropriate 
and  expressly  authorizes  an  extension 
of  time. 

For  the  purpose  of  this  section,  the 
term  "final  payment"  shall  mean,  in  the 
case  of  claims  filed  for  conveyed 
properties,  the  payment  under  subpart  B 
of  this  part  which  is  made  by  the 
Commissioner  based  upon  the 
submission  by  the  mortgagee  of  all 
required  documents  and  information 
filed  pursuant  to  §  203.365  of  this  part.  In 
the  case  of  claims  filed  under  claims 
without  conveyance  of  title,  "final 
payment"  shall  mean  the  payment 
which  is  made  by  the  Commissioner 
based  upon  submission  by  the 
mortgagee  of  all  required  documents 
and  information  filed  pursuant  to 
§§  203.368  and  203.401(b)  of  this  part. 

3.  Section  203.404  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§  203.404    Amount  of  payment— assigned 

ntortgages. 

•        •        •        •        • 

(c)  The  mortgagee  may  not  file  for  any 
additional  payments  of  its  mortgage 
insurance  claim  after  six  months  from 
final  payment  by  the  Commissioner.  For 
the  purpose  of  this  section,  the  term 
"final  payment"  shall  mean  the  payment 
which  Is  made  by  the  Commissioner 
based  upon  the  submission  by  the 
mortgagee  of  all  required  documents 
and  information  pursuant  to  $  203.351  of 
this  part. 

Dated:  )anuary  23. 1991. 
Artliur  |.  Hill. 

Acting  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 
[FR  Doc.  91-2087  Filed  1-28-91;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  OSM  is  announcing  approval 
of  an  amendment  to  the  Utah  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  "Utah  program")  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
consists  of  changes  to  title  40.  chapter 

10,  of  the  Utah  Code  Annotated  (U.C.A. 
1953),  otherwise  known  as  the  Utah 
Coal  Mining  and  Reclamation  Act  (the 
Utah  Act).  'The  amendment  pertains  to 
rulemaking  authority  and  procedures, 
the  deadline  for  review  and  proposal  of 
revision  of  rules,  and  the  deadline  for 
revision  of  rules.  The  amendment  is 
intended  to  improve  the  operational 
efficiency  of  Utah's  program. 
EFFECTIVE  DATE:  January  29, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen.  Director.  Albuquerque 
Field  Office,  Office  of  Surface  Mming 
Reclamation  and  Enforcement,  625 
Silver  Avenue  SW.,  suite  310, 
Albuquerque,  NM  87102;  Telephone 
(505)  766-148a 

SUPPLEMENTARY  INFORMATION: 
I.  Background  on  the  Utah  Program. 

11.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of 
Comments. 


V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Utah  Progam 

On  January  21, 1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  Information  regarding  the 
genera!  background  for  the  Utah 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21. 
1981,  Federal  Register  (46  FR  5899] 
Actions  taken  subsequent  to  the 
approval  of  the  Utah  program  are 
codified  at  30  CFR  944  15,  944  16.  and 
944.30. 

II.  Submission  of  Amendment 

By  letter  dated  October  10. 1990 
(administative  record  No.  UT-589).  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA.  In  the 
amendment.  Utah  reproposed  State- 
initiated  provisions  that  it  previously 
withdrew  (administrative  record  .No. 
UT-568)  from  another  amendment 
(administrative  record  No.  UT-540). 
Specifically.  Utah  proposed  to  add 
provisions  to  the  Utah  Act  at  U.C.A.  40- 
10-65  (1).  (2),  and  (3)  (rulemaking 
authority  and  procedures)  and  U  C.A 
4O-10-6.6  (1)  and  (2)  (deadline  for 
review  and  proposal  of  revision  of  rules, 
and  deadline  for  revision  of  rules). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  30. 
1990.  Federal  Register  (55  FR  45618)  and 
in  the  same  notice,  opened  the  public 
comment  penod  and  provided  an 
opportunity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment.  The  public  comment  period 
closed  on  November  29. 1990.  The  public 
hearing,  scheduled  for  November  26, 
1990,  was  not  held  because  no  one 
requested  an  opportunity  to  testify. 

III.  Director's  Fmdings 

After  a  thorough  review,  the  Director 
finds,  in  accordance  with  SMCRA  and 
30  CFR  732.15  and  732.17,  that  the 
proposed  amendment  submitted  by  Utah 
on  October  10,  1990,  is  no  less  stringent 
than  SMCRA  and  no  less  effective  than 
30  CFR  chapter  VII,  as  discussed  below. 
However,  the  Director  may  require 
further  changes  in  the  future  as  a  result 
of  Federal  regulatory  revisions,  court 
decisions,  and  OSMs  ongoing  oversight 
of  the  Utah  program. 

;.  U.C.A.  40-10-6.5(1).  (2).  and (3). 
Rulemaking  Authority  and  Procedures 

Utah  proposed  to  amend  the  Utah  Act 
by  adding  a  new  section  at  UCA.  40- 
10-65,  which  establishes  rulemaking 
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authority  and  procedure*.  U.CA.  40-10- 
6.5  (1)  and  (2)  direct  the  Board  of  Oil. 
Gas,  and  Mining  (the  Board)  not  to 
adopt  rales  to  the  Utah  program  that  are 
more  sthasent  than  the  Federal 
regulatioiu  unJess  the  Board  makes  a 
written  ftodin^  after  public  comment 
and  hearing  aod  based  upon  evidence  in 
the  record,  that  the  corresponding 
Federal  regulations  are  not  adequate  to 
protect  public  safety  and  the 
environment  of  the  State. 

SectioQ  503^8)  of  SMCRA  requires  that 
a  State  musl  demonatrate  for  its 
proposed  program  that  it  can  carry  out 
the  provisiona  of  SMCRA  and  meet  its 
purposes  through,  among  other  things,  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  "in  accordance 
w'th"  the  requirements  of  SMCRA  and 
throu^  State  regulations  "consistent 
with"  regulations  issued  by  the 
Secretary  pursuaut  to  SMCRA.  The 
terms  "in  accordance  with"  and 
"consistent  with"  are  defined  in  the 
Federal  regulations  at  30  CFR  730.5  as 
meaning  that  (1)  with  regard  to  SMCRA. 
the  State  laws  and  regulations  are  no 
less  rthngent  than,  meet  the  minimum 
requirements  of,  aiKl  include  all 
applicable  provisions  of  SMCRA,  and 
(2)  with  regard  to  the  Secretary's 
regulations,  the  State  laws  and 
regulations  are  no  less  effective  than  the 
Secretary's  regulations  in  meeting  the 
requirements  of  SMCRA. 

Proposed  U.CA.  40-10-6.5  (1)  and  (2) 
would  not  allow  Utah  to  reduce  the 
effectiveness  of  its  rules  below  the 
requirements  of  the  Federal  regulations, 
but  would  aHtrw  Ulah  to  exceed  the 
requirements  of  the  Federal  regulations 
if  the  appropriate  conditions  are  met. 
The  Director  finds  that  rules  adopted  by 
Utah  under  these  proposed  provisions 
could  be  no  less  effective  than  the 
Federal  regulations,  as  required  by  30 
CFR  730.5.  Therefore,  the  Director  finds 
that  proposed  U.CA.  40-10-«.5  (1)  and 
(2)  are  no  less  stringent  that  section 
5C0(a)  of  SMCRA. 

In  addition  to  the  aforementioned 
provisions,  U.CA.  40- 10-6.5(3)  provides 
that  public  hearings  shall,  as  required  at 
U.CA.  40-10-6.5(2),  be  conducted  in  a 
manner  that  guarantees  the  parties'  du» 
process  rights.  It  also  provides  examples 
of  such  due  process  rights,  including  the 
right  to  croas-examine  any  witness,  and 
prohibits  ex  parte  conummication 
between  any  party  and  the  Board. 

Whereas  SMCRA  does  not  contain  a 
direct  couuterpari  provision  to  the 
State's  proposed  amendment,  the 
Director  finds  that  proposed  U.CA.  40- 
10-6.5(3)  is  consistent  with  the  due 
process  concerns  of  SMCRA  (which  are 
ref1ect"H  thronghoat  various  provisions 


of  SMCRA  and  the  Federal  regulations), 
including  section  102(i)  of  SMCRA, 
which  requires  that  appropriate 
procedures  be  m  place  for  the  public 
participation  m  the  development, 
revision,  and  enforcement  of 
regulations,  staiudards.  reclamation 
plans,  or  programs  established  by  any 
State.  The  Director  also  finds  that 
U.Cj\.  40-10-6.5(3)  does  not  adversely 
affect  any  other  aspect  of  the  Utah 
program. 

For  reasons  discussed  above,  the 
Director  approves  U.CA.  40-10-6.5  (1), 
(2),  and  (3). 

2.  U.CA.  40-10-6.8  (1)  and  (2).  Deadline 
for  Review  and  Proposal  of  Revision  of 
Rules,  and  Deadline  for  Revision  of 
Rules 

Utah  proposed  to  amend  the  Utah  Act 
by  adding  new  sections  at  U.CA.  40-10- 
6.6(1),  deadline  for  review  and  proposal 
of  revision  of  rules,  and  U  C.A.  40-10- 
6.6(2),  deadline  for  revision  of  rules. 

U.CA.  40-10-6.6(1)  requires  that  (1). 
within  6  months  of  Utah's  effective  date 
for  promulgation  of  U.CA.  4O-10-6.5  and 
4O-10-6.6,  the  Board  review  and  propose 
revisions  to  its  rules  in  compliance  with 
the  rule  stringency  standard  at  U.CA. 
40-10-6.5  and  (2),  within  12  months  of 
Utah's  effective  date  for  promulgation  of 
U.CA.  40-10-6.5  and  40-10-6.6.  the  Utah 
Division  of  Oil,  Gas  and  Mining 
(Division)  revise  its  rules  in  compliance 
with  the  rule  stringency  standard  at 
U.CA.  40-10-6.5. 

U.CA.  40-10-6.6(2)  states  that  all 
existing  rules  of  the  Division  shall 
remain  in  full  force  and  effect  after  the 
effective  date  for  promulgation  of  U.CA. 
40-10-6.5  and  40-10-6.6,  pending  the 
Board's  review  and  the  Division's 
revision  of  the  Utah  program  rules  in 
compliance  with  U.C.A.  40-10-6.6(1). 

The  Director  finds  that  proposed 
U.CA.  «)-10-6.6  (1)  and  (2)  contain 
administrative  procedures  for 
implementing  U.CA.  40-10-6.5 
(discussed  in  finding  No.  1).  They  do  not 
have  counterpart  provisions  in  section 
503(a)  of  SMCRA,  which  set  forth  the 
requirements  for  amending  State 
programs.  However,  they  arc  not 
inconsistent  with  any  of  the 
requirements  of  section  503(a)  of 
SMCRA.  Alsa  they  do  not  adversely 
affect  any  other  aspects  of  the  Utah 
program.  For  these  reasons,  the  Director 
approves  U.CA.  40-10-6.6  (1)  and  (2). 

(V.  Summary  and  Disposition  of 
Conmients 

1,  Public  Comments 

The  Director  solicited  public  comment 
and  provided  opportunity  for  a  public 
hearing  on  the  proposed  amendment.  No 


public  comments  were  received,  and 
because  no  cone  requested  an 
opportniiity  to  testify  at  a  puWic 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30CFR  732.17(h)(ll)tT),  the 
Director  solicited  comments  from  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  the  Secretary 
of  Agriculture,  and  the  heads  of  various 
other  Federal  agencies  with  an  actual  or 
potential  interest  in  the  Utah  program. 

EPA  did  not  comment  on  the  proposed 
amendment. 

By  letter  dated  October  30, 1990.  the 
U.S.  Soil  Conservation  Service 
acknowledged  receipt  of  the  proposed 
amendment  and  stated  that  it  had  no 
comments  (administrative  record  No. 
UT-59fl). 

By  letter  dated  November  7. 1990.  the 
Mine  Safety  and  Health  Administration 
(MSHA)  acknowledged  receipt  of  the 
proposed  amendment  and  stated  that 
Utah's  proposed  statutes  did  not  conflict 
with  MSHA's  regulations 
(administrative  record  No.  UT-596). 

By  letter  dated  November  13, 199a  the 
Bureau  of  Mines  acknowledged  receipt 
of  the  proposed  amendment  and  stated 
that  the  proposed  amendment  would 
have  no  significant  adverse  impacts  to 
mineral  resource  production 
(administrative  record  No.  UT-597). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
the  Director  sobcited  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  those  provisions  of 
the  proposed  program  amendment 
which  relate  to  air  or  water  quahty 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act  (33 
U.SXL  1251  et  seq.).  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  EPA  gave  its 
written  concurrence  on  the  proposed 
amendment  by  letter  dated  December  3, 
1990  (administrative  record  Number  UT- 
603). 

4.  State  Historic  Preservation  Officer 
fSHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHPJ 

Pursuant  to  30  CFR  732.17(h)(4),  the 
Director  provided  the  proposed 
amendments  to  the  SHPO  and  ACHP  for 
comment.  The  SHPO  acknowledged 
receipt  of  the  proposed  amendment  and 
stated  that  he  had  no  comments 
(administrative  record  No.  UT-583).  The 
ACHP  did  not  provide  any  comraents  to 
OSM. 
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V.  Director's  Decision 

Based  on  the  above  finding,  the 
Director  approves  Utah's  proposed 
amendment  as  submitted  on  October  10, 
1990. 

The  Federal  regulations  at  30  CFR  part 
944,  codifying  decisions  concerning  the 
Utah  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Accordingly,  for  this  action, 
OSM  is  exempt  from  the  requirement  to 
prepare  a  regulatory  impact  analysis, 
and  this  action  does  not  require 
regulatory  review  by  0MB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  el  seq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  0MB  under  44  U.S.C 
3507. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Ianuar>'  18, 1991. 
Raymond  L.  Lowrie. 

Assistant  Director.  Western  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 


PART  944— UTAH 

1.  The  authority  citation  for  part  944 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  a  new  paragraph  (p)  to  read  as 

follows: 

§944.15    Approval  Of  amendment*  to  State 
regulatory  program. 

(p)  Revisions  to  the  following  sections 
of  the  Utah  Code  Annotated  1953,  title 
40.  as  submitted  to  OSM  on  October  10, 
1990,  are  approved  effective  January  29, 
1991:  U.CA.  40-10-6.5  (1),  (2).  and  (3). 
rulemaking  authority  and  procedures, 
and  U.CA.  40-10-6.6  (1)  and  (2). 
deadline  for  review  and  proposal  of 
revision  of  rules,  and  deadline  for 
revision  of  rules. 

[FR  Doc.  91-2040  Filed  1-2S-91;  8:45  am] 
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30  CFR  Part  950 

Wyoming  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

summary:  The  Director  of  OSM  is 
announcing  the  previously  deferred 
approval  of  rules  resulting  from  past  rule 
making  action  by  the  Wyoming 
regulatory  authority  regarding  the 
Wyoming  permanent  regulatory  program 
(the  Wyoming  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
amendment  pertains  to  Wyoming's  coal 
waste  disposal  and  to  the  retention  of 
highwalls  in  permanent  impoundments. 
The  amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
counterpart  Federal  standards. 
EFFECTIVE  DATE:  January  29, 1991. 
FOR  FURTHER  INFORMATKM  CONTACT 
Guy  Padgett  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building,  100  East  B  Street  room  2128, 
Casper,  Wyoming  82601-1918: 
Telephone:  (307)  261-5776. 
8UPPI.EMENTARY  INFORMATION: 

I.  Baclcground  on  the  Wyoming  Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 


Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  November 
2&  1980,  Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
amendments  can  be  found  In  30  CFR 
950.12, 950.15  and  950.16. 

n.  Submission  of  Amendment 

On  May  1, 1986  the  State  of  Wyoming 
submitted  proposed  amendments 
revising  nine  chapters  of  its  approved 
permanent  program  regulations,  known 
as  the  Rules  and  Regulations  of  the 
Wyoming  Department  of  Environmental 
Quality.  Land  Quality  Division  (DEQ/ 
LQD)  (Administrative  Record  No.  WY- 
A9-(l).  The  amendment  was  in  response 
to  a  December  23, 1985  letter  that  OSM 
sent  in  accordance  with  Federal 
regulations  at  30  CFR  732.17(d).  Included 
in  the  submittal  were  proposed 
regulation  changes  to:  (1)  Wyoming's 
coal  mine  waste  disposal  regulations  at 
chapter  IV,  section  3(c)(ii)(C)(I).  (2) 
Wyoming's  highwall  elimination 
requirement  at  chapter  IV,  section 
3(h)(iii)(A),  and  (3)  Wyoming's  highwall 
retention  provisions  at  chapter  IV. 
section  3(h)(iii)(B).  At  the  time  of 
Wyoming's  submission,  the  remand  of 
various  counterpart  Federal  regulations 
was  under  appeal  by  the  Secretary  as  a 
result  of  a  U.S.  District  Court  for  the 
District  of  Columbia  decision  in  In  Re: 
Permanent  Surface  Mining  Litigation, 
620  F.  Supp.  1519  (D.D.C  1985).  The 
Director  elected  to  defer  a  decision  on 
the  above  Wyoming  proposed  revisions, 
as  announced  in  the  November  24. 1986 
Federal  Register  (51  FR  42209),  pending 
the  outcome  of  the  Secretarial  appeal. 
On  January  29, 1988,  the  U.S.  District 
Court  of  Appeals  for  the  Distnct  of 
Columbia  reversed  the  district  court  and 
reinstated  a  number  of  remanded  rules 
including  counterpart  Federal 
regulations  to  the  proposed  Wyoming 
rules  addressed  herein  [.National 
Wildlife  Fedn  v.  Hodel.  839  F.2d  694 
(DC  Cir.  1988).  The  Director  is  therefore 
revisiting  his  previous  decision  to  defer 
action. 

Since  public  comment  on  these 
proposed  Wyommg  rules  was  previously 
sought  in  the  May  21, 1986  Federal 
Register  (51  FR  18621)  and  no  comments 
were  received  on  the  rules,  the  Director 
is  not  reopening  the  comment  period  for 
this  rulemaking  action. 

III.  Director's  Fmdings 

On  May  1, 1986.  changes  to  the 
Wyoming  program  were  proposed  by 
deleting,  at  chapter  IV.  section 
3(c)(il)(C)(I).  a  standard  that  required 
coal  mine  waste  piles  to  be  constructed 
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in  lay«n  no  aor*  Ikan  M  iaehet  tfaick 
and  con^nrtti  l»  be  m  lt»  than  90 
{Mtcent  •(  tW  nmximan  dry  cienaity.  in 
lin  ti  tha  defetad  itandacd.  Wyomiag 
proposed  •(  chapter  IV.  aaetioD 
3(c)(ii)lCMlV  •  r«piireia«frt  that  cotk 
mine  watte  dfapoaai  facilitiea  be 
designed  to  attaa  a  Buaiaua  static 
safety  factor  of  1.5.  The  amended 
regulation  farther  provides  that  the 
foundalian  and  abutaeoti  mnat  be 
stable  under  all  canditiona  of 
conatmction. 

The  State  also  proposed  changes  to 
the  Wymoinf  Prograai  at  chapter  IV. 
aeetiM  3(hH>itXA).  by  dekting  a 
requirement  for  complete  higbwall 
elimiBaboiviB  aU  ImpovadaaeaCs  and 
addii«.  at  chapter  IV.  section  3(h)^iiHB). 
a  stmdard  that  wouki  aliow  the 
retention  a<  bifhwaUa  in  permeaeBt 
impomdneats  provided  the  vertical 
portion  of  aay  reaeiaiog  Ughwall  ia 
located  far  eoeugh  below  the  l««<r-water 
line  aloBg  the  fuU  extent  of  the  highvrall 
to  provide  adequate  safety  and  access 
for  the  prafooed  imter  uaera. 

Due  to  a  rtdii^  by  the  U.S.  District 
Court  tor  the  District  of  Cotianbia  hi  In 
Re:  Permument  Smrfoce  Mining 
Litigatiaa.  120  P.  Siqip.  1519  PJIC. 
198S).  several  Federal  regolationa 
iiaanfird  that  coincided  with 
Wyoovng's  pceposed  sobmitt&i.  As  a 
resuk  of  that  court  action,  OSM  then, 
among  other  things,  suspended  the 
followteg  mka:  (1)  30  CFR  8T6.48(a)(9V 
817.49(aH9|.  hvofar  as  they  pcnsitted 
the  retenction  ef  highwaHs  in  pemaaent 
inpoMMfaaente:  (2)  30  CFR  818.Sl(c)(2)/ 
817JHe)(2).  to  the  extent  that  they 
allowed  construction  or  oiodificatian  ef 
coal  waste  refuse  piles  with  tesa 
compaction  than  neceasary  to  attain  90 
percent  of  the  naximam  diy  density 
determined  in  accordance  with  the 
standard  Procter  method:  and  p)  30  CFR 
816.83/817.83.  te  the  extent  that  they 
allowed  coal  waste  refuse  piles  to  be 
constructed  in  lifts  greater  than  2  feet  in 
thickness.  OSM's  notice  of  suspension 
appeared  in  the  November  20.  ISSe 
Fadanl  RacistB'  (51  FR  41952V 

The  U.S.  District  Court's  ruling  was 
appealed  by  the  Secretary.  On  jaaaary 
29. 1968,  the  US.  Court  of  Appeals  for 
the  District  of  Cohunbia  Circuit 
rendered  a  decision  which  reinstated  a 
number  d  the  suspended  rules  in 
NdtJonai  Wildlife  Fed  a  v.  Hodel,  839 
F.2d  694  (DC  Cir.  1988).  OSM's  notice  of 
reinstatement  was  announced  in  the 
June  9, 1988  Federal  Register  (53  FR 
21764].  Among  the  Federal  regulations 
that  OSM  reinstated  are:  (1)  30  CFR 
816.49(a)(9)y817.49taK9),  as  proaiulgated 
on  Septeiober  26, 1983  (48  FR  43694),  to 
allow  the  reteotioa  of  underwater 


highwalls  in  permanent  irapoundments; 
(2)  30  CFR  816.Bl(c)(2)/817.81(c)(2).  as 
promulgated  on  September  26, 1983  (48 
FR  44006),  to  alhrw  the  construction  or 
modificatior  of  coal  waste  refuse  piles 
with  compaction  that  doea  not  attain  90 
percent  of  the  moxiauus  dry  density 
determined  m  accordance  with  the 
standard  Proctor  method,  provided  they 
achieve  a  long-term  static  safety  factor 
of  1.5;  and  (3)  30  CFR  fflB.83/817.83,  as 
promulgated  on  September  26, 1983  (48 
FR  44006),  to  alkrn  the  constrnction  of 
coal  refuse  piles  using  lifts  of  greater 
than  2  feet  thickness,  provided  they 
achieve  a  long-term  static  safety  factor 
of  1.5. 

The  Director  now  finds,  that  the 
proposed  Wyoming  rule  at  chapter  IV. 
section  3lc](ii)(CUI)  to  be  the  same  or 
similar  as  the  Federal  regulations  at  30 
CFR  816.81(c)(2)/817.81(c)(2)  which 
require  disposal  facilities  be  designed  to 
attain  a  minimum  long-term  static  safety 
factor  of  1.5.  Additionally,  the  Wyoming 
program  has  established  coal  waste  lift 
thickness  requirements  that  mirror  the 
Federal  reguJaUons  at  30  CFR  816.83/ 
817.83.  The  Director  finds  the  Wyoming 
progam  proposed  mine  waste  disposal 
rules  at  chapter  IV.  section  3(c)<ii)fC)(r), 
to  be  no  less  effective  than  the  Federal 
regulations. 

The  Director  also  finds  tiiat 
Wyoming's  proposed  deletion  of  a 
requirement  for  complete  highwall 
elimination  at  chapter  IV.  section 
3(h)(ii)(Al,  and  replacement  thereof  with 
a  provision  at  chapter  IV,  section 
3(h)(iii)(B).  that  allows  highwalls  in 
permanent  impoundments  under  certain 
circumstances,  is  acceptable  based  on 
the  following  rationale.  In  National 
WildUfe  Fed  a  v.  Hodel  839  F.2d  694 
(DC  Cir.  1988),  the  Court  concluded  that 
it  was  never  the  intent  of  Congress  to 
have  submerged  higbwalU  in  authorized 
impoundments  removed  in  all  cases.  The 
Court  reinstated  the  Federal  regulations 
at  30  CFR  18.4e(aK9l/817.49(a)(9)  and 
asserted  that  thia  was  the  type  of 
judgement  the  Court  would  expect 
Congress  to  leave  to  the  agency  in 
charge,  in  this  case.  OSM.  The  Director's 
finding  is  further  reinforced  by  the 
Court's  affirmation  of  the  Secretary  of 
Interior's  argument  that  SMCRA 
explicitly  makes  impoundments  subject 
to  the  requirements  of  section  515(bJ(8) 
and  not  to  the  general  grading 
requirements  of  section  515(b)(3).  The 
Director  finda  the  proposed  deletion  of 
langua^  at  3(h)(iiKA)  and  the  addition 
of  language  at  chapter  IV,  3  (h)(iii){B),  to 
be  no  less  effective  ttian  the  counterpart 
Federal  regulations. 


rv.  Summary  and  DteposilfaHi  of 
Comments 

The  Director  aoAdted  pufatic  coounent 
on  the  piopoaed  anendnie^s  and 
provided  opportunity  for  a  public 
hcarii«  ki  the  May  21. 1966  Federal 
Racistar  (51  FR  18621).  No  cumments 
were  received,  and  a  paWic  hearing  was 
not  held  beeaase  no  one  reqaested  an 
opportunity  t»  provide  testiaaooy. 

V.  Director^  Dectoion 

Bssed  on  the  above  findags.  the 
Director  is  approving  the  propoaed 
amendment  This  approval  is  contingent 
upon  the  State's  pronolgatioa  of  the 

proposed  revisions  in  the  identical  form 
as  submitted  for  OSM's  review.  The 
final  rule  is  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  pro-ams  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that  a 
Stale  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  The 
Federal  regulations  at  30  CFR  732.17(a) 
require  that  any  alteration  of  an 
approved  State  program  be  submitted  to 
the  Director  as  a  program  amendment. 
The  Federal  regulations  at  30  CFR 
732.17(g)  prohibit  any  unilateral  changes 
to  approved  Slate  programs.  Thus,  any 
changes  to  an  approved  program  are  not 
enforceable  by  the  State  until  approved 
by  the  Director,  In  oversight  of  the 
Wyoming  Program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  end  will  require  the 
enforcement  by  Wyoming  of  only  such 
provisions. 

VII.  Procedural  Determinations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  of  the  Interior  has 
determined  that,  pursuant  to  section 
702(d)  of  SMCRA,  30U.S.C.  1292(d),  no 
environmental  impact  statement  need  be 
prepared  on  this  rulemaking. 

2.  Compliance  With  the  Executive  Order 
No.  12291  and  the  Regulatory  Flexibility 
Act 

On  luly  12. 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  from  sections  3,  4,  7, 
and  8  of  Executive  Order  No.  12291  for 
actions  directly  related  to  approval  or 
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conditional  approval  ol  State  regulatory 
programs.  Acoordingly,  for  this  action. 
OSM  is  exempt  from  the  requiremoit  to 
prepare  a  regulatory  impact  analysis. 
and  this  action  does  not  require 
regulatory  review  by  OMB.  The 
Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  e^ect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601.  etseq.).  This  rule  will  not 
impose  any  new  requirements:  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rule  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  OMB  under  44  U.S.C.  3507. 

List  of  Subiects  in  30  CFR  Part  BSB 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  January  la  1991. 
Raymond  L  Lowrie, 
Assistant  Director,  Western  Support  Center. 

For  reasons  set  out  in  the  preamble, 
title  30,  chapter  VU.  subchapter  T,  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  95&-WYOMING 

1.  The  authority  citation  for  part  950 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  950.10  is  amended  by 
revising  section  950.10  to  read  as 

follows; 

950.10    State  regulatory  ptogtant  approval. 

The  Wyoming  permanent  program  as 
submitted  on  August  15, 1979  and  as 
revised  on  October  23, 1979  and  May  30. 
1980,  is  approved  effective  November  26, 
1980.  Copies  of  the  approved  program 
are  available  at: 

(a)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Casper 
Field  Office,  100  East  B  Street,  room 
2128,  Casper,  Wyoming  82601-1918, 
Telephone:  (307)  261-5776, 

(b)  Wyoming  Department  of 
Environmental  Quality,  Land  QuaHty 
Division.  Herschler  Building,  122  West 
25th  Street,  Cheyenne,  Wyoming  82002, 
Telephone:  (307)  777-7756. 

3.  Section  950.15  is  amended  by 
removing  paragraphs  (i)(lKii)  and 
(i)(l)(iii)  and  by  adding  paragraph  (1)  to 
read: 

§  9S0.15    Approval  of  regulatory  progrsm 
sntandtnents. 

*        «        •        •        • 

(I)  The  following  amendments  to  the 
Wyoming  permanent  regulatory 


program,  as  submitted  to  OSM  on  May 
1, 1986,  are  approved  effective  January 
29. 1991:  Chapter  VL  section 
3(c)(ii)(C)(I),  concerning  ooal  mim  waste 
pile  lift  thidoiess  and  6ij  density 
requirements;  diapter  IV,  section 
3(hKiiiHA),  concerning  the  deletion  of 
the  highwall  eUmination  requirement; 
and  chapter  IV,  section  3(h)(iii)(B), 
concerning  the  addition  of  hi^wall 
retention  provisions. 

[FR  Doc  m-2039  Filed  1-28-Sl:  8:45  am) 
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ENVIROfiyENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL  3836-2] 

Approval  and  Promulgation  of 
Implemontaten  Plana;  Arizona— 
Maricopa  and  Pima  Countlaa;  CartMn 
MonoxMa 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

StlMMARV:  This  notice  announces  final 
EPA  actions  under  the  Clean  Air  Act 
(the  Act)  (42  U.S.C.  7401  et  seq.) 
regarding  the  carbon  monoxide  (CO) 
State  Implementation  Plans  (SIPs)  for 
the  Maricopa  County,  Arizona  Urban 
Planning  Area  (Phoenix)  and  the 
Tucson,  Arizona  CO  Air  Planning  Area 
(Pima  County). 

EPA  is  approving  control  measures 
previously  proposed  for  approval  for 
Pima  County  on  August  10, 1988  (53  FR 
30239)  because  they  strengthen  the 
existing  SIP,  specifically  the 
demonstration  of  maintenance  of  the  CO 
standard.  EPA  is  also  taking  action  to 
restore  its  approval  of  the  control 
measures  for  the  Maricopa  and  Pima  CO 
nonattainment  areas,  originally 
approved  by  EPA  on  August  10, 1988  (53 
FR  30220  and  53  FR  30224)  and  vacated 
by  the  U.S.  Court  of  Appeal  for  the 
Ninth  Circuit  in  Delaney  v.  EPA.  These 
control  measures,  therefore,  remain  in 
effect  as  originally  approved  and  are 
federally  enforceable  portions  of  the 
applicable  implementation  plans  for 
Maricopa  and  Pima  Counties. 
EFFECTIVE  DATE:  These  actions  are 
effective  on  February  28, 1991. 
ADDRESSES:  Copies  of  the  CO  plans  for 
Maricopa  and  Pima  Counties  and  EPA's 
technical  support  document  for  the 
additional  Pima  County  measures  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
location.  A  reasonable  fee  may  be 
charged  for  copy. 


Air  and  Toxics  Division,  U.& 
Environmental  Protection  Agency. 
Region  9, 1235  Mission  Street.  San 
Francisco,  California  94103  (415)  556- 
5152. 

FON  RMTMCR  INFONMATION  CONTACT: 

Wailaoe  0.  Woo,  Chief,  State  Liaison 
Section.  A-2-2.  Ah'  and  Toxics 
Division.  U5.  Enviroiunental 
Protection  Agency.  Region  9. 1235 
Mission  Street.  San  Francisoo. 
California  94103  (415)  556-5152. 

suppiXMEirrAWY  mfonmatkm: 

A.  Background 

For  a  comprehensive  description  of 
the  relevant  requirements  of  the  Act  and 
EPA's  past  regulatory  actions  on  the 
Maricopa  and  Pima  CO  SIPs,  see  the 
final  rulemakings  of  August  10. 1968  (53 
FR  30220  and  53  FR  30224) 

EPA  previously  disapproved  the  CO 
attainment  plans  for  Maricopa  and  Pima 
Counties  on  September  26. 1988  finding 
that  the  plans  were  inadequate  to 
achieve  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  CO  and 
imposing  a  construction  moratorium  on 
major  sources  and  major  modifications 
to  sources  of  CO  in  the  two  areas 
pursuant  to  section  110(a)(2)(I)  of  the 
Act  (51  FR  33746). 

On  August  10. 1987  the  U.S.  District 
Court  for  the  District  of  Arizona  ordered 
EPA  to  promulgate  a  federal 
implementation  plan  (FIP)  under  section 
110(c)  of  the  Act  for  CO  m  the  Mancopa 
and  Pima  County  nonattainment  areas. 
McCarthy  v.  Thomas.  No.  Civ  85-344  (D. 
Ariz.  Aug.  10  1984).  The  court  order  was 
the  result  of  a  citizen  suit  brought 
against  EPA  by  the  Arizona  Center  for 
Law  in  the  Public  Interest  (ACLPI).  In 
subsequent  proceedings  the  court 
ordered  EPA  to  promulgate  a  FIP  by 
August  10, 1988  unless  before  that  date 
Arizona  submitted  and  EPA  approved 
adequate  state  plans.  The  State 
submitted  a  number  of  revisions  to  the 
CO  SIP  for  Arizona,  and  on  August  la 
1988  EPA  approved  CO  attainment  plans 
for  Mancopa  (53  FR  30224)  and  Pima  (53 
FR  30220)  Counties. 

In  the  August  10. 1988  notices  (53  FR 
30220  and  30224),  EPA  gave  final 
approval  to  the  CO  SIPs  for  the 
Maricopa  and  Pima  Counties 
nonattainment  areas,  finding  that  the 
control  measures  and  attainment 
demonstrations  submitted  by  the  Stale 
fully  met  the  requirements  of  section  110 
and  part  D  of  the  Act.  EPA  also 
withdrew  proposed  sanctions  and  lifted 
the  construction  moratonum  which  had 
been  imposed  on  September  23, 1986  (51 
FR  33748). 
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Accompanying  EPA's  August  10. 1988 
final  approval  was  another  notice  (53  FR 
30239)  proposing  approval  of  two 
measures  which  the  state  had  submitted 
for  the  Pima  County  CO  nonattainment 
area.  These  two  measures  were  the 
state's  oxygenated  fuels  program  and 
the  travel  reduction  ordinances  adopted 
by  Pima  County  jurisdictions.  In  its 
proposal  EPA  noted  that  the  measures 
woidd  strengthen  the  maintenance 
demonstration  of  the  CO  standard. 
Accordingly,  after  consideration  of  the 
public  comments  submitted.  EPA  is 
today  taking  final  action  to  approve 
thcs*"  two  measures  as  proposed  on 
August  la  198a 

B.  Ninth  Circuit  Opinion  and  Order 

The  Arizona  Center  for  L.aw  in  the 
Public  Interest  (ACLPI)  filed  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit  challenging  EPA's 
August  10, 1988  final  actions.  On  April 
11. 1990  the  Ninth  Circuit  issued  its 
amended  opinion  in  Delaney  v.  EPA.  898 
F.  2d  687  (9th  Cir.  1990),  finding  that 
where  the  statutory  attainment  deadline 
has  passed,  the  national  ambient  air 
quality  standards  must  be  attained,  "as 
soon  as  possible."  using  "every 
available  control  measure."  The  court 
concluded  that  EPA  arbitrarily  and 
capriciously  found  that  the  Maricopa 
and  Pima  plans  provided  for  sufficient 
control  measures  and  demonstrated 
timely  attainment.  The  court  further 
concluded  that  EPA  arbitrarily  and 
capriciously  approved  the  Maricopa 
plan  because  the  plan  failed  to  provide 
for  adequate  contingency  and 
conformity  provisions  as  required  by 
EPA  guidelines,  46  FR  7188  (January  22. 
1981). 

The  court  vacated  EPA's  approval  of 
the  Arizona  plans  because  they  do  not 
contain  sufficient  control  measures  to 
attain  the  CO  ambient  air  quality 
standard  "as  soon  as  possible."  The 
court  ordered  EPA  to  promulgate  federal 
implementation  plans  consistent  with 
the  court's  opinion  within  six  months. 
The  plans  must  include  contingency  and 
conformity  provisions  in  accordance 
with  EPA  guidelines.  898  F.  2d  at  695. 

C.  Discussion 

Pursuant  to  the  Ninth  Circuit's 
instructions  in  Delaney  v.  EPA,  EPA  is 
proposing,  in  a  separate  notice  to 
promulgate  a  FTP  for  the  Maricopa  and 
Pima  County  CO  nonattainment  areas. 

While  the  Delaney  court  vacated 
EPA's  approval  of  the  Arizona  plans, 
FJ'A  does  not  intend,  nor  does  if 
consider  that  the  court  intended  it.  to 
vacate  the  control  measures  in  the 
Maricopa  and  Pima  plans  which  were 
previously  approved  by  EPA  (53  FR 


30224.  30220).  The  court  set  aside  EPA's 
approval  of  the  plans  for  failure  to 
include  additional  measures,  beyond 
those  included  as  part  of  the  control 
strategy,  rather  than  because  the 
measures  submitted  by  the  State  were 
unworthy  of  approval  for  their  effect  in 
strengthening  the  SIP.  However,  because 
the  court's  action  had  the  effect  of 
vacating  EPA's  approval  of  the 
individual  control  measures.  EPA  is 
restoring  in  this  rulemaking  its  approval 
of  all  of  the  control  measures  which 
were  in  effect  prior  to  the  Delaney 
court's  action.  EPA  does  not  believe  it  is 
necessary  to  publish  a  notice  of 
proposed  rulemaking  on  this  action 
because  it  is  merely  restoring  the 
measures  previously  approved  after  full 
notice  and  comment  rulemaking. 

D.  Public  Comment 

EPA  received  three  comments  on  its 
proposal  to  approve  two  additional 
control  measures  into  the  Pima  County 
CO  SIP.  Comments  were  received  on 
whether  the  travel  reduction  ordinances 
and  oxygenated  fuels  programs  were 
intended  to  apply  to  Pima  County  and 
whether  the  measures  should  be  made 
federally  enforceable  SIP  commitments. 

In  letters  dated  July  18  and  22, 1988, 
the  Arizona  Department  of 
Environmental  Quality  (ADEQ) 
submitted  the  travel  reduction 
ordinances  and  oxygenated  fuels 
program  as  revisions  to  the  Pima  County 
CO  SIP.  Both  the  July  22. 1988  letter  and 
an  additional  ADEQ  letter  of  May  26. 
1988  characterized  the  measures  as 
commitments  towards  maintenance  of 
attainment  of  the  CO  standard.  In  a  May 
2. 1988  letter,  the  Pima  Association  of 
Governments  submitted  the  travel 
reduction  ordinances  to  ADEQ  and 
stated  that  the  documents  should  be 
made  part  of  the  Pima  County  CO  SIP. 
EPA  interprets  the  representations  of 
these  agencies  as  indicating  the  State's 
intent  to  apply  these  measures  to  Pima 
County. 

In  additioa  the  agencies'  letters 
evidence  the  State's  intent  to  make  the 
measures  federally  enforceable.  With 
regard  to  the  expressed  concern  of  one 
commentor  that  Pima  County  may  be 
bound  by  enforceable  SIP  commitments 
even  if  state  or  local  law  is  changed,  the 
State  may  submit,  pursuant  to  section 
110  of  the  Act.  proposed  SIP  revisions  to 
EPA  in  the  event  of  such  changes. 
Finally,  it  is  noteworthy  that  the  State 
did  not  comment  adversely  on  EPA's 
proposal  to  include  the  measures  as 
enforceable  Pima  County  SIP 
commitments. 

Chevron  U.S.A.,  Inc.,  in  addition  to 
questioning  the  applicability  of 
oxygenated  fuels  to  Pima  County,  raised 


a  number  of  additional  issues  relating  to 
this  measure.  EPA  addresses  the  major 
comments  below. 

First,  Chevron  claims  that  EPA  lacks 
the  legal  authority  under  section 
110(a)(2)(A)  of  the  Act  to  approve  the 
measure  as  providing  for  attainment  of 
the  CO  standard  since  air  quality 
monitoring  demonstrates  that  Pima 
County  is  in  attainment  of  the  CO 
standard.  Chevron  further  claims  that 
EPA  cannot  make  the  finding  relating  to 
EPA's  approval  of  fuels  or  fuel  additive 
measures  required  pursuant  to  section 
211(c)(4)(C)  of  the  Act  for  approval  of 
the  measure  for  the  same  reason. 
Section  211(c)(4)(C)  states  that  EPA  may 
approve  such  measures  only  if  a  finding 
is  made  that  the  control  is  necessary  to 
achieve  the  standard. 

Pima  County  is  currently  designated 
as  a  nonattainment  area  for  CO  under 
section  107  of  the  Act.  (See  40  CFR 
81.303.)  Under  section  107.  an  area  can 
be  redesignated  upon  request  of  the 
State  and  EPA  approval.  To  date,  no 
action  has  been  requested  or  taken  with 
regard  to  Pima  County's  designation 
status.  Therefore,  regardless  of  any  air 
quality  monitoring  results,  Pima  County 
remains  a  nonattainment  area  for  CO 
until  formally  redesignated  under 
section  107.  As  a  result,  Chevron's 
analysis  of  EPA's  authority  under  both 
sections  110  and  211  of  the  Act  are 
without  merit.  Furthermore,  with  regard 
to  section  211(c)(4)(C),  EPA  has 
concluded  that  the  finding  is  required 
only  when  federal  pre-emption  has 
occurred.  Under  section  211(c)(4)(A), 
State  regulation  of  motor  vehicle  fuels  or 
fuel  additives  is  allowed  unless  (1)  EPA 
has  made  a  finding  published  in  the 
Federal  Register,  that  no  fuel  related 
control  or  prohibition  is  necessary  for 
that  fuel  or  additive,  or  (2)  EPA  has 
prescribed  by  regulation  under  211(c)(1) 
a  control  or  prohibition  applicable  to  a 
fuel  or  fuel  additive  regulated  by  the 
State  that  is  different  from  the  State 
control  or  prohibition.  Neither  form  of 
pre-emption  has  occiured  in  this  case. 
For  an  extended  discussion  of  EPA's 
authority  to  prescribe  and  enforce  an 
oxygenated  fuels  program  under  section 
211(c)(4),  see  53  FR  30240-30241. 

Chevron  also  challenges  EPA's 
approval  of  the  oxygenated  fuels 
measure  on  the  ground  that  it  is  not 
necessary  for  maintenance  of  the  CO 
standard  under  section  110  because  EPA 
has  already  approved  a  maintenance 
program  for  Pima  County  at  53  FR  30220. 
In  Union  Electric  Co.  v.  EPA.  427  US  246 
(1976),  the  U.S.  Supreme  Court  held  that 
the  criterion  of  section  110(a)(2)(B)  that 
a  SIP  contain  control  measures  "as  may 
be  necessary"  to  attain  the  NAAQS 
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does  not  preclude  a  State  from 
submitting  a  plan  more  stringent  than 

federal  law  requires.  In  so  holding,  the 
Court  found  additional  support  in 
section  116  of  the  Act  which  provides 
that  States  may  adopt  emission 
standards  stricter  than  national 
standards.  427  US  246.  at  263-264.  EPA 
believes  the  Court's  reaaoning  apphes 
equally  to  maintenance  measures  and 
therefore  rejects  Chevron's  argument 
Finally,  Chevron  challenges  EPA's 
approval  of  the  oxygenated  fuels 
measure  as  not  complying  with  the 
Prevention  of  Significant  Deterioration 
(PSD)  requirements  of  the  Act.  Chevron 
argues  that  EPA  cannot  approve  any 
measure  that  arguably  increases  NO, 
emissions  until  Arizona  submits  and 
EPA  approves  a  NO,  PSD  plan  for  Pima 
County.  However,  the  majority  of  the 
Act's  PSD  requirements  apply  only  to 
major  stationary  sources,  not  to  mobile 
source  emission  controls  such  as  an 
oxygenated  fuels  program.  The  only  PSD 
requirement  that  would  apply  to  this  SIP 
revision  is  the  requirement  that  after 
any  baseline  concentration  has  been 
established,  all  SIP  revisions  must 
include  a  demonstration  that  the 
revision  will  not  cause  or  contribute  to  a 
violation  of  the  applicable  PSD 
increment.  40  CFR  51.166(a)(2).  EPA  did 
promulgate  NO,  increments  on  October 
17, 1988.  However.  EPA  specifically 
provided  in  that  promulgation  that  the 
increments  were  not  self  executing,  and 
that  no  area  would  have  an  applicable 
increment  until  the  state  adopted  and 
EPA  approved  a  NO,  PSD  plan  for  the 
area.  See  53  FR  40656.  40658.  EPA  has 
not  yet  approved  a  NO,  PSD  plan  for 
Arizona.  Thus,  until  EPA  does  approve 
6uch  a  plan,  there  is  no  applicable  NO, 
increment  in  Pima  County.  EPA  is 
therefore  free  to  approve  SIP  revisions 
in  Pima  County  without  requiring  a 
demonstration  respecting  impacts  on 
such  increment 

E.  Final  Action 

EPA  is  today  taking  final  action  to 
restore  its  original  approval  of  all  of  the 
control  measures  in  the  CO  SIPs  for  the 
Maricopa  and  Pima  County 
nonattainment  areas  previously 
approved  by  EPA  and  vacated  by  the 
Ninth  Circuit  in  Delaney. 

EPA  is  also  taking  final  action  today 
to  approve  the  oxygenated  fuels 
program  and  the  travel  reduction 
ordinances  for  Pima  County 
jurisdictions,  as  proposed  on  August  10. 
1988  because  they  strengthen  the  SIP  by 
providing  extra  assurance  that  the  plan 
will  attain  and  maintain  the  CO 
standard. 

Pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553(d).  this 


approval  is  effective  30  days  from 
publication  of  today's  notice. 

F.  Regulatory  Process 

Under  Executive  Order  1229L  this 
action  is  not  "major."  it  has  not  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605(b),  EPA  must  assess  the 
impact  of  proposed  or  final  rules  on 
small  entities.  Regarding  the  measures 
EPA  ia  restoring  into  the  SIP,  these 
measures  will  have  no  impact  on  any 
entities  beyond  the  impact  of  the 
previously  approved  SIPs.  Regarding  the 
two  new  measures  which  are  being 
approved  for  the  Pima  nonattainment 
area,  EPA  does  not  anticipate  that  either 
measure  will  have  a  significant  effect  on 
the  small  entities  referenced  in  5  U.S.C. 
605(b). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  action  to  any  state 
implementation  plan.  Each  action  shall 
be  considered  separately  in  light  of 
specific  legal,  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  Stales 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  of  the  date  of  this 
publication.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  b  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Incorporation  by  reference. 
Intergovernmental  relations. 

Dated;  September  20, 1990. 
William  K.  ReiUy, 
Administrator. 

Subpart  D  of  part  52  of  chapter  I,  title 
40  of  the  Code  of  Federal  Regulations  is 
being  amended  to  read  as  follows: 

Subpart  D— Arizona 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Auflioritj:  42  U.S  C.  7401-7642. 

2.  Section  52.120  paragraphs  (c)(63), 
(65)(i)(A)(2)  and  {66)(i)(p)  are  being 
amended  to  read  as  follows: 

§  52. 1 20    kdentificatlon  of  ptan. 

(c)  *  *  * 


(63)  The  foUowing  amendments  to  the 
plan  were  submitted  by  the  governor's 
designee  on  May  26. 1988: 

(i)  incorporation  by  reference. 

(A)  Travel  reduction  ordinances  for 
Pima  County:  Inter  governmental 
Agreement  (IGA)  between  Pima  County. 
City  of  Tucson.  City  of  South  Tucson. 
Town  of  Oro  Valley  and  Town  of 
Marana.  April  18. 1986:  Pima  County 
Ordinance  No.  1988-72.  City  of  Tucson 
ordinance  No.  6014,  City  of  South 
Tucson  Resolutions  No.  88-01,  88-05. 
Town  of  Oro  Valley  Resolutions  No.  162. 
326  and  327.  Town  of  Marana 
Resolutions  No.  88-06,  88-07  and 
Ordinance  No.  88.06. 

(65)  *   •   • 
(i)  •   •   • 
(A)  •  •   • 

[2)  House  Bill  2206  section  6  which 
added,  under  Arizona  Revised  Statutes, 
title  28.  chapter  22.  new  sections  28-2701 
through  28-2708,  and  section  13  which 
added,  under  Arizona  Revised  Statutes, 
title  41.  chapter  15.  Article  6  new 
sections  41-2125A  and  41-2125B. 
(Oxygenated  fuels  program  for  Pima 
County.) 

(66)  *   *   • 

(i)*   •   * 

(D)  Commitment  in  the  July  22. 1988 
submittal  letter  to  apply  the  oxygenated 
fuels  program  of  the  July  18, 1988 
submittal  to  Pima  County 

[FR  Doc.  91-805  Filed  1-2&-91:  845  am] 

B4U.ING  CODE  SSeO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  90-486;  RM-737S] 

Radio  Broadcasting  Services;  Aabury, 
MO 

agency:  Federal  Communications 

Commission. 

ACTiON:  Final  rule. 

SUMMARY:  This  document  allots  Channel 

278A  to  Asbun,-.  Missouri,  in  response  to 

a  petition  filed  h\  William  Bruce 

Wachler.  See  55  FR  46837.  November  7, 

1990.  The  coordinates  for  Channel  276A 

are  37-16-24  and  94-36-24. 

DATES:  Effective  March  11.  1991.  tht 

window  period  for  filing  applications 

V  ill  open  on  March  12.  1991.  and  close 

un  April  11.  1991 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerie.  Mass  Media  Bureau 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
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and  Order,  MM  Docket  No.  90-486. 
adopted  January  4, 1991,  and  released 
January  24. 1991.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service  (202) 
857-3800,  2100  M  Street.  NW.,  suite  140, 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED  1 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority.  47  U.S.  Cl  54.  303 

$73,202    [AiMnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  adding  Channel  278A,  Asbury. 
Federal  Commimica lions  Commission. 
Andrew  |.  Rhode*, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Sfass  Media  Bureau. 
|FR  Doc.  91-2031  Filed  l-2«-«l;  8:45  am] 
MLUNQ  CODE  (TH-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dociitt  No.  74-14;  Notice  67] 

R1N  2127-AD-38 

Federal  Motor  Vetiicie  Safety 
Standards;  Occupant  Crash  Protection 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NTITSA). 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

SUMMARY:  Standard  No.  208,  Occupant 
Crash  Protection,  requires  vehicles  to  be 
equipped  with  warning  light  systems 
designed  to  remind  vehicle  occupants  to 
use  safety  belts.  Standard  No.  208  has 
required  different  warning  systems  for 
vehicles  equipped  with  manual  belts 
and  vehicles  equipped  with  automatic 
belts.  For  vehicles  equipped  with 
manual  safety  belts,  the  Standard  has 
required  that  a  warning  light  come  on 
for  four  to  eight  seconds  when  the 
vehicle's  ignition  is  turned  on,  regardless 
of  belt  use.  For  vehicles  equipped  with 
automatic  safety  belts,  the  Standard  has 
required  illumination  of  a  warning  light 
_  for  at  least  60  seconds  when  the  ignition 


IS  turned  on,  if  there  are  indications  that 
the  driver's  safety  belt  Is  not  in  use.  and 
allows  the  light  to  remain  illuminated 
longer  than  that.  On  June  28. 1990  (55  FR 
26471),  NHTSA  proposed  an  amendment 
to  give  manufacturers  the  option  of 
using  in  passenger  cars  equipped  with 
manual  belts  the  same  type  of  warning 
system  currently  required  in  cars 
equipped  with  automatic  safety  belts. 
The  proposed  amendment  was 
requested  by  General  Motors 
Corporation  in  a  December  11. 1989 
petition  for  rulemaking.  After 
considenng  comments  on  the  proposal. 
NHTSA  IS  adopting  the  amendment 
without  substantive  change  in  this  final 
rule.  Since  the  warning  system  for 
automatic  safety  belts  is  more  stringent 
than  the  warning  system  for  manual 
belts,  NHTSA  believes  that  the 
amendment  could  result  in  greater 
safety  protection. 

DATES:  The  amendments  made  by  this 
final  rule  to  the  Code  of  Federal 
Regulations  are  effective  January  29, 
1991.  Petitions  for  reconsideration  of  this 
final  rule  must  be  filed  by  February  28, 
1991. 

ADDRESSES:  Petitions  for 
reconsideration  of  this  final  rule  should 
refer  to  the  docket  and  notice  number  of 
this  notice  and  be  submitted  to 
Administrator,  room  5220.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  It  is  requested  that  10  copies 
be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Cohen.  Chief,  Occupant 
Protection  Group,  Office  of  Vehicle 
Safety  Standards,  NRM-12.  NHTSA.  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  (202-366-2264). 
SUPPtEMENTARY  INFORMATION: 

Background 

Standard  No  208.  Occupant  Crash 
Protection  (49  CFR  571.208),  is  intended 
to  reduce  the  likelihood  of  occupant 
deaths  and  the  likelihood  and  severity 
of  occupant  injuries  in  crashes.  The 
Standard  requires  vehicles  to  be 
equipped  with  occupant  restraints  (e.g.. 
safety  belts)  and  with  warning  systems 
designed  to  remind  vehicle  occupants  to 
use  safety  belts.  Standard  No.  208  has 
required  different  warning  systems  for 
vehicles  equipped  with  manual  belts 
and  vehicles  equipped  with  automatic 
belts. 

For  vehicles  equipped  with  manual 
safety  belts,  section  S7.3  has  required 
that  a  warning  light  come  on  for  four  to 
eight  seconds  when  the  vehicle's 
ignitioii  is  turned  on.  regardless  of 
whether  the  driver  is  using  his  belt. 
However,  there  is  no  requirement  that  a 


warning  light  remain  activated  after  that 
time,  even  if  the  driver's  belt  is  not  in 
use. 

For  vehicles  equipped  with  automatic 
safety  belts,  section  S4.5.3.3(b)  has 
required  illumination  of  a  warning  light 
for  at  least  60  seconds  when  the  ignition 
is  turned  on.  if  there  are  indications  that 
the  driver's  safety  belt  is  not  in  use.  The 
warning  light  is  permitted  to  stay  on  for 
longer  than  80  seconds.  The  light  must 
also  be  activated  if  the  belt  is 
nondetachable  and  the  emergency 
release  mechanism  is  in  the  released 
position. 

On  December  11, 1989,  General 
Motors  Corporation  (GM)  petitioned 
NHTSA  to  amend  section  S7.3  of 
Standard  No.  208  to  allow 
manufacturers  to  use  a  safety  belt 
warning  system  that  meets  the 
requirements  for  automatic  safety  bell 
warning  systems  as  an  alternative  to  the 
warning  system  that  was  specified  for 
manual  belt  systems.  GM  stated  that 
increasing  the  duration  of  the  manual 
belt  warning  light  beyond  the  eight 
second  limitation  could  increase  the 
effectiveness  of  the  reminder. 

NHTSA  granted  the  GM  petition  on 
January  5, 1990.  On  June  28. 1990, 
NifTSA  proposed  an  amendment  to  give 
manufacturers  the  option  of  using  in 
passenger  cars  equipped  with  manual 
belts  the  same  type  of  warning  system 
currently  required  in  cars  equipped  with 
automatic  safety  belts.  Since  the 
automatic  safety  belt  warning  system  is 
more  stringent  than  the  warning  system 
for  manual  belts.  NHTSA  tentatively 
concluded  that  the  amendment  could 
result  in  greater  safety  protection. 

NHTSA  received  five  comments  on 
the  proposal,  four  from  motor  vehicle 
.   manufacturers  and  one  from  an 
automobile  dealers  association.  All 
commenters  supported  the  proposal 
without  reservation.  One  commenter 
suggested  revised  regulatory  language  to 
provide  greater  clarity  and  avoid 
potential  problems  of  interpretation. 

Final  Rule 

After  reviewing  the  comments, 
NlfTSA  has  decided  to  adopt  the 
amendment  in  this  final  rule  without 
substantive  change.  NHTSA  has  revised 
the  regulatory  text  of  the  amendment  to 
provide  greater  clarity. 

The  primary  purpose  of  the  safety  belt 
warning  light  requirements  in  Standard 
No.  208  is  to  encourage  the  use  of  safety 
belts.  If  a  manufacturer  chooses  the 
newly  permitted  option,  there  would  be 
two  differences  from  the  warning 
system  requirements  previously 
applicable. 
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First,  the  warning  light  would  remain 
on  for  at  least  60  seconds  if  the  driver 
did  not  buckle  his  or  her  safety  belt. 
NHTSA  stated  in  the  proposal  that 
increasing  the  duration  of  the  manual 
belt  warning  light  beyond  the  eight 
second  limitation  could  increase  the 
effectiveness  of  the  reminder  and  thus 
increase  use  of  safety  belts.  No 
commenters  disagreed  with  this  point. 

Second,  the  safety  belt  warning  light 
would  not  come  on  if  the  driver  buckled 
the  safety  belt  before  inserting  the 
ignition  key.  NHTSA  stated  in  the 
proposal  that  this  would  not  have  a 
major  impact  on  safety  belt  use  at  other 
seating  positions.  In  such  a  case,  the 
driver  would  already  have  buckled  his 
or  her  safety  belt  and  thus  set  an 
example  for  any  passengers  in  the 
vehicle.  No  commenter  disagreed  with 
this  point. 

The  requirements  in  Standard  No.  208 
for  a  four  to  eight  second  audible  signal 
when  the  ignition  switch  is  turned  on 
and  the  safety  belt  is  not  in  use  are  not 
changed  by  this  amendment.  Since  both 
vehicles  equipped  with  automatic  safety 
belts  end  vehicles  equipped  with 
manual  safety  belts  are  required  to  have 
the  four  to  eight  second  audible  signal, 
the  amendment  does  not  change  those 
requirements. 

NHTSA  stated  in  the  proposal  that  the 
agency  does  not  believe  that  the 
amendment  raises  any  issues  under 
section  125  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1410b).  No  commenter  disagreed  with 
NHTSA's  position.  Section  125  provides 
that  no  Federal  motor  vehicle  safety 
standard  may  have  the  effect  of 
requiring,  or  provide  that  a 
manufacturer  is  permitted  to  comply 
with  such  standard  by  means  of.  a 
buzzer  which  operates  longer  than  eight 
seconds  after  the  ignition  is  turned  to 
the  "start"  or  "on"  position  and  is 
designed  to  indicate  that  safety  belts  are 
not  in  use.  However,  section  125  does 
not  prohibit  a  Standard  permitting  a 
safety  belt  warning  light  to  remain 
illuminated  for  more  than  eight  seconds. 
Further,  the  legislative  history  of  section 
125  of  the  Safety  Act  does  not  suggest 
Congressional  disfavor  of  such  an 
approach, 

NHTSA  stated  in  the  proposal  that  the 
agency  intended  to  make  the 
amendment  effective  immediately  upon 
its  publication  in  the  Federal  Register  as 
a  final  rule.  No  commenter  objected  to 
NHTSA's  stated  intention.  NHTSA  finds 
that  good  cause  exists  to  make  the 
amendment  effective  immediately  upon 
its  publication.  The  amendment  will  not 
result  in  any  additional  burden  to 
manufacturers  since  it  simply  provides 
manufacturers  an  option  for  the  manual 


safety  belt  warning  system.  In  addition, 
the  amendment  could  result  in  greater 
safety  protection  since  the  automatic 
belt  warning  system  requirements  are 
more  stringent  than  the  manual  belt 
requirements. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  final  rule 
and  determined  that  it  is  neither  "major " 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  NHTSA  believes  that  the 
impacts  of  this  rule  amending  Standard 
No.  208  will  be  minimal.  The  amendment 
simply  provides  manufacturers  an 
option  for  the  manual  belt  warning 
system.  It  does  not  require  a  new 
warning  system.  Therefore,  NHTSA  did 
not  prepare  a  full  regulatory  evaluation 
for  this  rulemaking. 

2.  Small  Business  Impacts 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  certify  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

First,  few  motor  vehicle 
manufacturers  affected  by  this  rule 
qualify  as  small  entities.  For  those  that 
would  so  qualify,  the  impacts  will  not  be 
significant,  since  the  amendment  simply 
provides  manufacturers  an  option  for 
the  manual  safety  belt  warning  system. 
Second,  small  organizations  or 
governmental  units  will  not  be 
signficantly  affected.  Any  price 
increases  associated  with  this  final  rule 
will  be  minimal  and  will  not  affect  the 
purchasing  of  new  motor  vehicles  by 
these  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  final  rule. 
The  agency  has  determined  that  this 
final  rule  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  NHTSA  has  determined  that  the 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 


preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles 

PART  571 -{AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows; 

Authority:  15  U.S.C  1392.  1401.  1407; 
delegation  of  authority  at  49  CFR  1.50. 

§571.208    [Amended] 

2.  Section  571. 208  is  amended  by 
revising  S7.3  to  read  as  follows: 

§  571.208  Standard  No.  208;  Occupant 
crash  protection. 

«  *  *  •  * 

S7.3(a)  A  seat  belt  assembly  provided 
at  the  driver's  seating  position  shall  be 
equipped  with  a  warning  system  that,  at 
the  option  of  the  manufacturer,  either — 

(1)  Activates  a  continous  or 
intermittent  audible  signal  for  a  period 
of  not  less  than  4  seconds  and  not  more 
than  8  seconds  and  that  activates  a 
continous  or  flashing  warning  light 
visible  to  the  driver  displaying  the 
identifying  symbol  for  the  seat  belt 
telltale  shown  in  Table  2  of  FMVSS  101 
or,  at  the  option  of  the  manufacturer  if 
permitted  by  FMVSS  101,  displaying  the 
words  "Fasten  Seat  Belts"  or    Fasten 
Belts",  for  not  less  than  60  seconds 
(beginning  when  the  vehicle  ignition 
switch  is  moved  to  the  "on  "  or  the 
"start"  position)  when  condition  (b) 
exists  simultaneously  with  condition  (c). 
or  that 

(2)  Activates,  for  a  period  of  not  less 
than  4  seconds  and  not  more  than  8 
seconds  (begin,  ng  when  the  vehicle 
ignition  switch  is  moved  to  the  "on"  or 
the  "start"  position),  a  continous  or 
flashing  wammg  light  visible  to  the 
driver,  displaying  the  identifying  symbol 
of  the  seat  belt  telltale  shown  in  Table  2 
of  FMVSS  101  or.  at  the  option  of  the 
manufacturer  if  permitted  by  FMVSS 
101,  displaying  the  words  "Fasten  Seat 
Belts"  or  "Fasten  Belts",  when  condition 
(b)  exists,  and  a  continuous  or 
intermittent  audible  signal  when 
condition  (b)  exists  simultaneously  with 
condition  (c). 

(b)  The  vehicle's  ignition  switch  is 
moved  to  the  "on"  position  or  to  the 
"start"  position. 

(c)  The  driver's  lap  belt  is  not  in  use. 
as  determined,  at  the  option  of  the 
manufacturer,  either  by  the  belt  latch 
mechanism  not  being  fastened,  or  by  the 
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belt  not  being  wKtndwd  at  (east  4  inche» 
from  its  stowed  position. 
•         *         *         •         * 

Issued  on  lanuary  23, 1991. 

letry  MphCury  ~- 

Admjnjstrator. 

[FR  Doc.  91-2020  Filed  1-28-91;  8:45  ami 
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This  section   ot  tt>e  FEDERAL  REGISTER 
contains  notices  tc  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  tt>e  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Farmers  Hom«  Administration 
7  CFR  Part  1942 

Community  Facility  Loans 

AGENCY:  Farmers  Home  Administration, 

USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  on  Community 
Facility  Loans.  This  action  is  necessary 
to  correct  a  problem  relating  to  the 
scheduling  of  loan  payments,  to  make 
another  revision  for  consistency 
purposes  and  to  make  minor  corrections. 
The  revisions  will  rectify  the  problem, 
allow  loan  processing  to  proceed  more 
smoothly  and  clarify  a  related 
paragraph. 

DATES:  Comments  must  be  received  on 
or  before  February  28, 1991. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations,  Analysis  and  Control 
Branch,  Farmers  Home  Administration, 
USDA,  South  Building,  room  6348, 14th 
and  Independence  Avenue,  SW., 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address, 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorma  H.  Roderick,  Loan  Specialist, 
Water  and  Waste  Disposal  Division, 
Farmers  Home  Administration,  USDA, 
South  Agriculture  Building,  room  6328, 
Washington.  DC  20250,  telephone:  (202) 
382-9589. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  USDA  procedures 
established  in  Departmental  Regulation 
1512-1,  which  implements  Executive 


Order  12291,  and  has  been  determined 
to  be  non-major.  The  annual  effect  on 
the  economy  will  be  less  than  $100 
million  There  will  be  no  significant 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
organizations,  governmental  agencies,  or 
geographic  regions.  There  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  in  domestic  or  export  markets. 

Intergovenunental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
numbers  10.423,  Community  Facilities 
Loans,  and  10.418,  Water  and  Waste 
Disposal  Systems  for  Rural 
Communities,  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Environmental  Impact  Statement 

This  proposed  action  has  been 
reviewed  in  accordance  with  FmHA 
Instruction  1940-G,  "Environmental 
Program."  FmHA  has  determined  that 
this  proposed  action  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Regulatory  Flexibility  Act 

The  Administrator  of  Farmers  Home 
Administration  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulatory  changes  affect  a  small 
number  of  entities  for  which. the  changes 
will  make  debt  instruments  less  complex 
to  prepare. 

Background 

This  action  proposes  to  amend 
FmHA's  regulations  to  require 
semiannual  or  annual  payment  bonds  in 
cases  where  State  law  requires  principaF 
plus  interest  type  bonds  and  to  clarify 
the  maximum  loan  repayment  period. 
This  action  is  necessary  because  loan 
payments  may  currently  be  scheduled 
more  frequently  than  annually  or 


semiannually  and  if  principal  plus 
interest  bonds  are  required  under  Stale 
law.  this  causes  debt  instruments  to  be 
unreasonably  complex,  causes 
accounting  of  payments  to  be 
burdensome  and  is  otherwise 
impractical.  This  action  is  also 
necessary  to  revise  the  maximum  loan 
repayment  penod  language  for 
consistency  with  other  parts  of  the 
regulation  and  to  make  minor 
corrections. 

Lists  of  Subjects  in  7  CFR  Part  1942 

Community  developm.ent.  Community 
facilities.  Loan  programs — housing  and 
community  development,  Rural  areas, 
Waste  treatment  and  disposal — 
domestic,  water  supply^-domestic.  Loan 
security 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1942-ASSOCIATIONS 

1.  The  authority  citation  for  part  1942 
continues  to  read  as  follows: 

Authority:  7  L'.S.C  1989  16  US  C  1005  5 
U.S  C,  301;  7  CFR  2.23.  7  CFR  2.:'0, 

Subpart  A— Community  Facility  Loans 

2.  Section  1942.17  is  amended  by 

revising  paragraphs  (f)(7)  introductory 
test  and  (f)(")(ii)  'o  read  as  follows: 

§  1942.17    Rates  and  terms. 


(f)  •  •  • 

(7)  Repayrnent  'terms.  The  loan 
repayment  period  shall  not  exceed  the 
useful  life  of  the  facility.  State  statute  or 
40  years  from  the  date  of  the  note(s)  or 
bond(s),  whichever  is  less  Where 
FmHA  grant  funds  are  used  in 
connection  with  an  FmR^  loan,  the  loan 
will  be  for  the  maximum  term  permitted 
by  this  subpart.  State  statute,  or  the 
useful  life  of  the  facility,  whichever  is 
less,  unless  there  is  an  exceptional  case 
where  circumstances  justify  making  an 
FmHA  loan  for  less  than  the  maximum 
term  permitted.  In  such  cases,  the 
reasons  must  be  fully  documented.  In  all 
cases,  including  those  in  which  the 
FmHA  is  jointly  financing  with  another 
lender,  the  FmHA  pa>Tnents  of  principal 
and  interest  should  approximate 
amortized  installments. 
.         •         •         •         • 

(ii)  Payment  date.  Loan  payments  will 
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be  scheduled  to  coincide  vwth  income 
availability  and  be  in  accordance  with 
State  law.  If  consistent  with  the 
foregoing,  monthly  pa>  nrents  \*iil  be 
required  and  will  be  enumerated  in  the 
bond,  other  evidence  of  indebtedness,  or 
other  supplemental  agreement. 
HowBTer.  if  S»at«  law  only  permits 
principal  phia  interest  (P»L)  type  bond* 
annual  or  ssmumnual  paymente  will  be 
used.  Insofar  as  practical  monthly 
payments  will  be  scheduled  one  full 
month  following  the  date  of  loan  closing; 
or  semiannual  or  armual  payments  will 
be  scheduled  six  or  twelve  full  months, 
respectively,  following  t+ie  date  of  ban 
closing  or  any  deferment  period.  Due 
dates  falling  on  the  29th,  30th  or  31st  day 
of  the  month  will  be  avoided. 


3.  Section  1942.19  is  amended  by 
revising  paragraph  [h][5]  to  read  as 
follows: 

S  1942.19    Infonnatlon  pertaining  to 

pr«paratian  •(  notes  or  bonds  aii#  bond 

transcrtpKsiwHimsterpubWcbody 

applicants. 

«        *        •        *        • 

(h)  '  *  • 

(5)  Payment  date.  Loan  payments  will 
be  scheduled  to  coincide  with  income 
availability  and  be  in  accordance  with 
State  law.  If  consistent  with  the 
foregmng.  monthly  payments  will  be 
required  and  will  be  enumerated  in  the 
bond,  other  evidence  of  indebtedness,  or 
other  suppleuiental  agreement. 
However,  if  Slate  law  only  permits 
principal  plus  interest  (PW)  type  bonds, 
annual  or  semiannual  P&l  bonds  will  be 
used.  Insofar  as  practical  monthly 
payments,  will  be  scheduled  one  full 
month  following  the  date  of  loan  closing; 
or  semiannual  or  annual  payments  will 
be  scheduled  six  or  twelve  full  months, 
respectively,  following  the  date  of  loan 
closing  or  any  deferment  period.  Due 
dates  falling  on  the  29th,  30th  or  3l9t  day 
of  the  month  will  be  avoided. 


§  1942.19    [Ammdvitl 

4.  In  5  I942.19(h)(10|(ivl.  the  name  of 
Form  FmH A  1942-&  is  changed  from 
"Loan  Resolution  (Security  Ayeement)" 
to  "Loaa  Resolution  Security 
Agreement." 

Datt*  No^•eTrTb^^r  2f ,  1990 
La  Verne  Ausman, 

Administrator.  Farmers  Home 

Administration. 

|FR  Doc  91-2017  Filed  1-28-9T;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization 
Service 

8  CFR  Part  103 

Special  Services  and  Ben-fits;  User 

Fees 

[Ins  No.  130«-90  Atty.  Gen.  Order  No.  1469- 

91  INS/EOIRFee  Review! 

agency:  Immigration  and  Naturalization 

Ser\ice.  |ustice. 

ACTIAMC  Proposed  rule. 

summary:  This  rule  proposes  to  amend 
the  existing  fee  schedule  of  the 
Immigration  and  Naturalization  Service 
(INS)  and  the  Executive  Office  for 
Immigration  Review  (EOIR).  These 
changes  are  necessary  to  place  the 
financial  burden  of  providing  special 
services  and  benefits  which  do  not 
accrue  to  the  public  at  large  on  the 
recipients  of  these  special  services  and 
benefits.  Charges  have  been  adiusled  to 
more  nearly  reflect  the  current  recovery 
cost  of  providing  these  special  services 
and  benefits  taking  into  account  public 
policy  and  other  pertinent  facts. 
DATES:  Comments  must  be  received  on 
or  before  February  28,  1991. 
ADDRESSES:  Please  submit  written 
comments  in  triplicate  to  Charles  S. 
Thomason,  Revenue  Officer,  Resource 
Management  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Room  6309,  Washington.  DC  2t)536. 
FOR  FURTHER  IMFORMATION  COMTACT: 
Charles  S.  Thomason.  Revenue  Officer. 
Resource  Management  Branch, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW.,  Room  6309. 
Washington,  DC  20636.  Tel^hone 
number  (202)  514-4705. 
SUPPLEMENTARY  INFORMATION:  The  INS 
has  undertaken  a  study  of  the  INS/EOIR 
fee  schedule  as  required  under  31  U.S.C 
9701  and  0MB  Circular  A-25.  Under  that 
law  and  the  0MB  Circular,  it  is  required 
that  a  special  service  or  benefit 
provided  to  or  for  any  person  by  a 
Federal  Agency  be  self-sustaining  to  the 
fullest  extent  possible.  Charges  are  to  be 
fair  and  equitable,  taking  into 
consideration  direct  and  indirect  costs 
to  the  Government,  public  policy  or 
interest  served,  and  other  pertinent 
facts.  All  services  and  benefits  provided 
to  the  public  by  the  INS  were  reviewed 
by  FNS  for  applicability  of  user  charges. 
Costs  which  should  be  recovered  from 
recipients  of  special  services  and 
benefits  provided  were  identified  in 
order  to  be  fair  and  equitable  to  the 
taxpayers  and  the  recipients  of  these 
special  services  and  benefits.  Identified 
costs  include,  but  are  not  limited  to. 
inflationary  costs,  the  costs  associated 


with  asyhmj  and  reftigES  ac^adication. 
for  which  a  fee  is  not  charged  as 
provided  by  section  286  of  the 
Immigration  and  Nationality  Act  (the 
Act),  as  amended  by  the  appropriations 
for  the  Departments  of  Com.mercp 
justice  and  Stale,  the  Judiciary  and 
Related  Agencies  for  the  fiscal  year 
ending  September  30, 1991.  and  die 
Federal  Barean  of  Investigation  name 
and  fingerprint  check  costs. 

The  following  proposed  fee  changes  to 
the  existing  INS/EOIR  fee  schedule  are 
based  upon  a  study  by  the  INS  of  its 
policies  and  practices  for  user  charges,  a 
review  of  costs  and  fees,  the  principles 
of  user  charges  prescribed  by  the 
Congress  in  31  U.S.C.  9701.  and  the 
guidelines  of  the  Office  of  Management 
and  Budget  in  OMB  Circular  A-25.  In 
addition  Form  I-129M  r  nlaces  Form  I- 
129B,  and  Form  N-643  and  a  Request  for 
Parole  are  added  to  the  fee  schedule. 

The  INS  proposes  to; 

1.  Increase  the  fee  from  $75  to  $130  for 
filing  Form  1-17.  application  for  school 
approval,  except  in  the  case  of  a  school 
01  school  system  owned  or  operated  as 
a  public  ediicational  institution  or 
system  by  the  United  States  or  a  state  or 
political  subdivision  thereof. 

2.  Increase  the  fee  from  $35  ^o  $70  for 
filing  Form  1-90,  application  for  Alien 
Registration  Receipt  Card  (Form  1-551) 
in  lieu  of  an  obsolete  card  or  in  lieu  of 
one  lost,  mutilated  or  destroyed,  or  in  a 
change  name. 

3.  Increase  the  fee  from  $35  to  $70  for 
filing  Form  1-102.  application  for 
Arrival-Departure  Record  (Form  1-94)  or 
Crewman's  Landing  Permit  (Form  1-96). 
in  lieu  of  one  lost.  mutila»ed.  or 
destroyed. 

4.  Increase  die  fee  from  $40  to  SOO  for 
filing  Form  I-129F.  petition  to  classify 
nonimmigrant  as  a  fiancee  or  fiance 
under  section  214(d)  of  the  Act. 

5.  Establish  a  fee  of  $80  for  filing  Form 
I-129H.  petition  for  temporary  worker  or 
trainee.  This  form  replaces  Form  I-129B, 
petition  to  classify  nonimmigrant  as 
temporary  worker  or  trainee. 

6.  Increase  the  fee  from  $50  to  $BD  for 
filing  Form  1-129L  petition  to  employ 
intracompany  transferee. 

7.  Increase  the  fee  from  $«)  to  $75  foi 
filing  Form  1-130.  petition  to  classify 
status  of  alien  relative  for  issuance  of 
immigrant  visa  under  section  2G4(a)  of 
the  Act. 

8.  Increase  the  fee  from  $45  to  S6&for 
filing  Form  1-131.  application  for 
issuance  of  reentry  permit. 

9.  Increase  the  fee  from  $50  to  $70  for 
filing  Form  1-140,  petition  to  classify 
preference  status  of  an  alien  on  basis  of 
profession  or  occupation  under  section 
204(a)  of  the  Act. 
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10.  Increase  the  fee  from  $50  to  S90  for 
filing  Form  1-191,  application  for 
advance  petmissioD  to  return  to 
unrelinquished  domicile. 

11.  Increase  the  fee  from  $35  to  $8S  for 
filing  Form  1-182,  application  for 
advance  permission  to  enter  as 
nonimmigrant 

12.  Increase  the  fee  firom  $50  to  $90  for 
filing  Form  1-193,  application  for  waiver 
of  passport  and/or  visa. 

13.  Increase  the  fee  from  $45  to  $90  for 
filing  Form  I-21Z,  application  for 
permission  to  reapply  for  an  excluded  or 
de[}orted  alien,  an  alien  who  has  fallen 
into  distress  and  has  been  removed  as 
an  alien  enemy,  or  an  alien  who  has 
been  removed  at  Government  expense 
in  lieu  of  deportation. 

14.  Increase  the  fee  from  $60  to  $120 
for  filing  Form  1-485.  application  for 
permanent  residence  status  or  for 
creation  of  lawful  permanent  residence. 

15.  Increase  the  fee  from  $60  to  $120 
for  filing  Form  I-485A,  application  by 
Cuban  refugee  for  permanent  residence. 

16.  Increase  the  fee  from  $35  to  $70  for 
filing  Form  1-506,  applicatim  for  change 
of  nonimmigrant  classification  under 
sectim  24B  of  the  Act. 

17.  Increase  the  fee  from  $35  to  $70  for 
filing  Form  1-^38,  application  by  a 
nonimmigrant  student  (F-1)  for  an 
extension  of  stay,  a  school  transfer  or 
permission  to  accept  or  continue 
employment  or  practical  training. 

18.  Increase  the  fee  from  $35  to  $70  for 
filing  Form  1-539,  application  for 
extension  of  stay  of  a  nonimmigrant 
other  than  one  described  in  section 
101(a)(15)fF)  or  101(a)(15)(}]  of  the  Act 
and.  upon  a  basis  of  reciprocity,  a 
nonimmigrant  described  in  section 
101(a)(15)(A)(iii)  orl01(a)(15)(G){v)  of 
the  Act. 

19.  Increase  the  fee  from  $75  to  $140 
for  filing  Form  1-600,  petition  to  classfiy 
orphan  as  an  immediate  relative  for 
issuance  of  immigrant  visa  under 

.  section  204(a)  of  the  Act  (When  more 
than  one  petition  is  submitted  by  the 
same  petitioner  on  behalf  of  orphans 
who  are  brothers  or  sisters,  only  one  fee 
of  $140  will  be  required.) 

20.  Increase  the  fee  from  $100  to  $140 
for  filing  Form  l-OOOA,  apphcation  for 
advance  processing  of  orphan  petition. 
(When  more  than  one  petition  is 
submitted  by  the  same  petitioner  on 
behalf  of  orphans  who  are  brothers  or 
sisters,  only  one  fee  of  $140  will  be 
required.) 

21.  Increase  the  fee  from  $45  to  $90  for 
filing  Form  i-601.  application  for  waiver 
of  grounds  of  excludabihty  under 
section  212  (h)  or  (i)  of  the  Act  (Only  a 
single  application  and  fee  of  $90  shall  be 
required  when  the  alien  is  applying 


simultaneoosiy  for  a  wairer  ander  both 
sub-sections.) 

22.  Increase  the  fee  from  $50  to  990  for 
filing  Form  1-812.  application  for  waiver 
of  the  foreign  residence  requirement 
under  section  212(e)  of  the  Act. 

23.  Increase  the  fee  from  $35  to  $65  for 
filing  Form  1-751,  joint  petition  for 
removal  of  conditioaal  basis  of  alien's 
permanent  residence  status. 

24.  Increase  the  fee  from  $65  to  $S5  for 
filing  Form  1-752,  application  for  waiver 
of  requirement  to  fiie  joint  petition  for 
removal  of  conditions. 

25.  Increase  the  fee  from  $35  to  $60  for 
filing  Form  1-765.  application  for 
employment  authorization. 

26.  Increase  the  fee  from  $50  to  $70  for 
filing  Form  N-300/315.  for  receiving  and 
filing  declaration  of  intentitm. 

27.  Increase  the  fee  from  $60  to  $90  for 
filing  Form  N-400,  application  to  file 
petition  for  naturaHration. 

28.  Increase  the  fee  from  $50  to  $80  for 
filing  Form  N-402,  application  to  file 
naturalization  petition  on  behalf  of 
child. 

29.  Increase  the  fee  from  $50  to  $70  for 
filing  Form  N-405/407.  for  making,  filing, 
and  docketing  a  petition  for 
naturalization. 

30.  Increase  the  fee  from  $40  to  $90  for 
filing  Form  N-455,  application  for 
transfer  of  petition  for  naturalization 
under  section  335(i)  of  the  Act,  except 
when  transfer  is  of  a  petition  for 
naturaUzation  &led  under  the  Act  of 
October  24, 1968,  Public  Law  90-633. 

31.  Increase  the  fee  from  $55  to  $90  for 
filing  Form  N-470,  apphcation  for 
section  316(b)  or  317  of  the  Act  benefits. 

32.  increase  the  fee  from  $50  to  $85  for 
filing  Form  N-565,  apphcation  for  a 
certificate  of  naturalization  or 
declaration  of  intention  in  Ueu  of  a 
certificate  or  declaration  alleged  to  have 
been  lost  mutilated,  or  destroyed;  or  for 
a  certificate  of  citizenship  in  a  changed 
name  under  section  343  (b)  or  (d)  of  the 
Act 

33.  Increase  the  fee  from  $80  to  $90  for 
filing  Form  N-600,  application  for 
certificate  of  citrzenship  under  section 
309(c)  or  section  341  of  the  Act. 

34.  Establish  a  fee  of  $85  for  filing 
Form  N-643.  application  for  a  certificate 
of  citizenship  in  behalf  of  an  adopted 
child. 

35.  Establish  a  fee  in  the  amount  of 
$65  for  adjudicating  requests  for  parole 
into  the  United  States.  If  granted.  Form 
1-512,  authorization  for  parole  of  an 
alien  into  the  United  States,  will  be 
completed  by  the  INS. 

In  accordance  with  5  US.C  605(b),  the 
Commissioner  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 


This  rule  would  not  be  a  maior  rule 
within  the  meaoing  of  section  1(b)  of 
E.0. 12291.  nor  does  this  rule  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  103 

Administrative  practice  and 
procedures.  Archives  and  records. 
Authority  delegations  (Govenuaent 
agencies).  Freedom  of  information. 
Privacy.  Reporting  and  recordkeeping 
requirements.  Surety  bonds,  Feea, 
Forms. 

For  the  reasons  set  forth  in  the 
preamble,  title  a,  chapter  1.  Part  103  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  103-«)WE»«  AND  DUTIES  OF 
SERVICE  OFFIOERS:  AVAILABtUTY 
OF  SB^VICE  RECORDS 

1.  The  authority  citation  for  part  103  is 
revised  to  read  as  follows: 

AuttMfitr  5  U.S.C  &S2ta):  6  U.S.C.  llOt 
1103,  1201,  1301-1306.  1351,  1443. 1454.  1455: 
28  U.S.C.  1748;  31  U.Sr.  9701;  EO.  12356,  3 
CFR.  1983  Corap.,  p.  166;  8  CFR  part  2. 

2.  Section  103.7  is  amended  by 
revising  certain  fees  in  paragraphs  (b)(1) 
and  (b)(3)  and  Form  1-765  in  paragraph 
(b)(1):  removing  Form  I-129fl  from 
paragraph  (b)(1):  adding  Form  I-129H 
and  Form  N-643  to  paragraph  fb)(l);  and 
adding  an  entry  for  "Request  for  Parole" 
to  the  end  of  paragraph  (b)(1)  to  read  as 
follows: 

103.7    Fees. 

•  •  •  *  • 

(b)    •  •  • 

(1)    *  •  * 

Form  1-17.  *  *  •—$130.00. 

Form  1-90.  *  *  *— STaOO. 

Form  1-102.  *  *  •—$70.00. 

FormM29F.  *  *  *— $90.00. 

Form  1-12*1.  For  filing  petition  to 
classify  nonimmigrant  as  temporary 
worker  or  trainee  under  section  214(c)  of 
the  Act— $80.00, 

Forml-129L  *  *  •—$80.00. 

Form  1-130.  "  *  *— $75.00. 

Form  1-131.  *  '  *— $65.00. 

FormI-14a  *  •   •—$70.00. 

Form  1-191.  *  •  *— $9aoa 

Form  1-192.  *  *  *— $85.0a 

Form  1-193.  *  *  '— S90.00. 

FormI-21Z  *  *  •—$90.00. 


Form  1-485.  * 
Forml-485A. 
Form  1-506.  • 
Form  1-538.  • 
FormI-53a  * 


•— $120.0a 
•  •— <120i». 
•—$70.00. 
•—$70.00. 
•—$70.00. 


Forml-60a  *  *  '—$140.00. 
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Form  I-800A. 
Form  1-601.  * 
Form  1-612.  * 


•   •—$140.00. 
*— S90.00. 
•—$80.00 


Form  1-751.  '  *  *— $65.00. 

Form  1-752.  *  *  *— $85.00. 

Form  1-765.  For  filing  application  for 
employment  authorization  pursuant  to  8 
CFR  274a. 13.  Applicants  must  pay  a  fee 
of  sixty  ($80.00)  dollars  to  be  remitted  in 
the  form  of  cash,  check,  or  money  order. 


Form  N-400. 
Form  N-402. 

•       * 

Form  N-455. 
Form  N-470. 
Form  N-565. 


•—$90.00. 
•—$80.00. 

•—$90.00. 
•—$90.00. 
•—$85.00. 


FormN-600.  *  *  •—$90.00. 

Form  N-«43.  For  filing  application  in 
behalf  of  an  adopted  child  of  United 
States  citizen  parents — $85.00. 
•        •        •        •        ' 

Request.  For  requesting  authorization 
for  parole  of  an  alien  into  the  United 
States— $85.00. 

t  •  •  •  * 

(3)    •  •  • 

Form  N-«»/315.  *  •  *-$70.00. 

Form  N-405/407.  *  *  •—$70.00. 

«        •        •        •  • 

Dated:  January  22. 1991. 
Dick  Thorabursh. 

Attorney  General 

[FR  Doc  91-1931  Filed  l-28-«l,  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 
[Docfcvt  Na  PRM-73-«l 

Nudear  Control  Institute  and  ttie 
Committee  to  Bridge  ttte  Gap;  Filing  of 
Petition  for  Rulemaking 

AQENCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  receipt  of  petition  for 

rulemaking. 


r.  The  Nuclear  Control  Institute 
and  the  Committee  to  Bridge  the  Gap 
request  that  the  Connmission  revise  its 
regulations  to  upgrade  the  design  basis 
threat  for  radiological  sabotage  of 
nuclear  reactors.  The  petitioners  believe 
that  the  design  basis  threat  for 
radiological  sabotage  must  be  revised  to 
include  explosives-laden  surface 
vehicles  such  as  truck  and  boat  bombs 
and  to  reflect  the  possibility  of  an  attack 
by  a  larger  number  of  attackers  using 
more  sophisticated  weapons. 


DATES:  Submit  comments  by  February 
28. 1991.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  due  so.  but  consideration  cannot  be 
given  except  as  to  comments  received 
on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention;  Docketing  and  Service 
Branch.  For  a  copy  of  the  petition,  write: 
Rules  Review  Section,  Regula'ory 
Publications  Branch.  Division  of 
Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
FO«  FUirrHER  INFOBMATION  CONTACT. 
Michael  T.  Lesar,  Chief.  Rules  Review 
Section.  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  (301)  492-7758  or  Toll  Free: 
800-368-5642 
SUPPLEMENTARY  INF0RIMAT10N: 

Petitioners'  Request 

On  January  11, 1991,  the  Nuclear 
Regulatory  Commission  (NRC)  received 
a  petition  for  rulemaking  submitted  by 
the  Nuclear  Control  Institute  and  the 
Committee  to  Bridge  the  Gap.  The 
petition  was  docketed  as  PR.M-73-9.  The 
petitioners  request  that  the  NRC  revise 
its  regulations  in  10  CFR  73.1  to  upgrade 
the  design  basis  threat  for  radiological 
sabotage  of  nuclear  reactors.  The 
petitioners  believe  that  the  regulations 
must  be  revised  to  include  explosives- 
laden  surface  vehicles,  such  as  trucks 
and  boats,  and  to  reflect  the  possibility 
of  an  attack  by  a  larger  number  of 
attackers  using  more  sophisticated 
weapons. 

The  petitioners  contend  that  the 
present  design  basis  threat  is  not 
realistic  in  view  of  the  current  trends  in 
terrorism.  The  petitioners  state  that  a 
successful  terrorist  attack  could  cause 
the  release  of  radioactivity  comparable 
to  a  severe  nuclear  accident  and  result 
in  significant  health  and  safety 
consequences  and  property  damage.  The 
petitioners  believe  that  the  increased 
threats  may  be  countered  by  measures 
which  can  be  implemented  for  a  modest 
cost  but  would  protect  against  events 
with  potential  catastrophic 
consequences. 

Petitioners'  Interest 

The  Nuclear  Control  Institute  (NCI)  is 
a  non-profit  corporation  established  to 
monitor  nuclear  programs  in  the  United 
States  and  other  countries.  NCI 
develops  strategies  to  prevent  and 


reverse  the  growth  of  nuclear 
armaments  and  to  explore  strategies  for 
the  reduction  of  existing  nuclear 
arsenals  thereby  helping  to  prevent 
nuclear  proliferation  and  terrorism.  The 
Committee  to  Bridge  the  Gap  (CBG)  is  a 
non-profit  corporation  engaged  in  policy 
advocacy  and  research.  CBG  is 
concerned  with  nuclear  safely  and  the 
threat  of  nuclear  terrorism. 

Basis  for  the  Requested  Amendments 

The  NRC  has  estabhshed  regulations 
concerning  the  physical  protection  of 
plants  and  materials  in  10  CFR  part  73. 
These  regulations  include  protective 
measures  related  to  the  radiological 
sabotage  of  nuclear  facilities.  Section 
73.1  establishes  the  design  basis  threats 
to  be  used  to  design  safeguards  systems 
to  protect  against  acts  of  radiological 
sabotage  and  to  prevent  the  theft  of 
formula  quantities  of  special  nuclear 
material. 

The  petitioners  believe  that  §  73.1  has 
interpreted  by  the  Commission  so  as  not 
to  require  nuclear  reactor  licensees  to 
protect  against  radiological  sabotage 
attempts  by  a  larger  number  of  attackers 
capable  of  using  weapons  of  greater 
sophistication  than  hand-held  autor  atic 
weapons  and  explosives,  thereby 
excluding  an  attack  by  explosives-laden 
vehicles. 

The  petitioners  believe  that  terrorist 
incidents  which  have  occurred  since  the 
design  basis  threat  was  adopted 
demonstrate  the  ability  and  willingness 
of  terrorists  to  mount  sophisticated 
attacks  capable  of  causing  substantial 
physical  destruction,  particularly 
through  the  use  of  vehicle  bombs. 
Because  of  the  ongoing  Persian  Gulf 
crisis,  the  growth  of  State-sponsored 
terrorism,  and  changes  in  terrorist 
tactics,  the  petitioners  believe  that 
current  regulatory  standards,  which 
exclude  the  vehicle  bomb  threat  and 
sophisticated  large  group  attacks 
supported  by  substantial  firepower,  do 
not  provide  a  realistic  or  sufficient 
guarantee  of  public  health  and  safety  or 
common  defense  and  security. 

The  petitioners  state  that  the  terrorist 
threat  has  become  bloodier,  more 
sophisticated  and  better  armed,  and 
frequently  State-supported.  As  a  result, 
the  petitioners  believe  that  the 
possibility  of  nuclear  terrorism,  resulting 
in  a  substantial  number  of  casualties,  is 
far  more  likely  today  than  it  was  ten 
years  ago. 

The  petitioners  believe  that  it  is 
essential  to  upgrade  the  design  basis 
threat  for  radiological  sabotage  to 
protect  against  vehicle  bomb  attacks 
which  pose  a  grave  threat  to  civilian 
power  plants.  The  petitioners  cite  the 
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effects  of  the  vehicle  bomb  attacks  in 
Beriut  in  1983.  The  petitioners  state  that 
studies  have  indicated  the  vulnerability 
of  licensed  reactors  to  attack  by 
explosives-laden  vehicles  and  the 
potentially  nnacceptaWe  damage  from 
such  an  attack. 

The  petitioners  believe  that  it  is 
essential  to  upgrade  the  design  basis 
threat  to  anticipate  attacks  by  more 
sophisticated,  larger,  and  better-armed 
groups.  The  petitioners  state  that  there 
are  two  components  to  this  threat:  (1)  A 
larger  number  of  attackers  with  the 
capability  to  act  in  several  coordinated 
teams:  and  (2)  heavier  firepower.  The 
petitioners  cite  documented  large  group 
attacks  on  nudear  facilities  in  Latin 
America  and  Europe  and  the 
widespread  availability  of  advanced 
weaponry  as  indications  that  the  current 
design  basis  threat  is  no  longer  realistic. 

Requested  Regulatory  Action 

The  petitioners  request  that  the  design 
basis  threat  for  radiological  sabotage 
contained  in  10  CFR  73.1(aMl)(i)  be 
amended  to  read  as  set  forth  below. 
Note  that  text  to  be  added  is  set  off  by 
arrows  and  text  to  be  removed  is  set  off 
in  brackets. 

§  73.1    Purpose  and  scope. 

(a)  •  *  • 

"(1)  Radiological  sabotage,  (i)  A 
determined  violent  external  assault, 
attack  by  stealth,  or  deceptive  actions  of 
several  ►up  to  twenty .4  persons 
►  operating  as  two  or  more  teams '4 
with  the  following  attributes,  assistance, 
and  equipment:  (A)  Well-trained 
(including  military  training  and  skills) 
and  dedicated  individuals,  (B)  inside 
assistance  which  may  include  a 
knowledgeable  individual  who  attempts 
to  participate  in  a  passive  role  (e.g. 
provide  information),  an  active  role  (e.g. 
facilitate  entrance  and  exit,  disable 
alarms  and  communications,  participate 
in  violent  attack),  or  both.  (C)  suitable 
weapons  [,  up  to  and  including  hand- 
held automatic  weapons,  equipped  with 
silencers  and]  having  effective  long 
range  accuracy.  (D)  [hand-carried] 
equipment,  including  incapacitating 
agents  and  explosives  for  use  as  tools  of 
entry  or  for  otherwise  destroying 
reactor,  facility,  transporter,  or 
container  integrity  or  features  of  the 
safeguards  system,  ►in  quantities 
transportable  by  vehicle •<,  and" 
***** 

The  petitioners  request  that  the  NRC 
take  other  actions  necessary'  to  ensure 
that  the  specific  protective  measures 
contained  in  10  CFR  part  73  are 
sufTicient  to  respond  to  the  increased 
design  basis  threat  and  provide  the  high 
assurance  required  under  S  73.55(a)  that 


the  threat  of  radiological  sabotage  will 
be  effectively  countered. 

Because  flie  petitioners  believe  that 
the  suggested  amendments  are  vitally 
important  to  reduce  grave  risks  to  public 
health  and  safety  and  the  common 
defense  and  security,  the  petitioners 
request  that  the  Commission  make  a 
determination  on  the  petition  within  30 
days  from  the  dale  of  receipt  and  that  it 
proceed  immediately  to  promulgate  a 
final  rule,  without  issuing  a  proposed 
rule,  that  would  adopt  the  requested 
amendments. 

The  Commission  has  evaluated  the 
petitioner's  request  for  expedited  action. 
The  Commission  has  determined  that 
the  petition  should  be  processed  as 
quickly  as  possible  but  in  compliance 
with  the  procedures  for  processing  a 
petition  for  rulemaking  in  §  2.B02(e).  In 
the  event  the  Commission  determines  to 
initiate  rulemaking  to  modify  the  design 
basis  threat  for  radiological  sabotage, 
the  Commission  would  also  consider  the 
petitioners'  suggestion  that  the 
amendments  be  made  effective 
immediately  without  further  opportunity 
for  public  comment. 

TTie  petitioners  also  requested  that  the 
NRC  on  an  emergency  basis,  "require 
that  existing  licensee  contingency  plans 
against  truck  bombs,  as  developed 
under  Generic  Letter  No.  89-07.  be  put 
into  effect  at  once"  and  immediately 
thereafter,  the  NRC  "should  undertake 
an  evaluation  of  the  adequacy  of  the 
plans  and  require  such  improvements 
therein,  on  a  plant-by-plant  basis,  as  it 
deems  necessary  to  ensure  their 
adequacy."  That  request  was  denied  on 
January  15, 1991,  by  Robert  M.  Bemero, 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  The  NRC  denial 
noted  that  the  NRC  is  continually 
reviewing  the  threat  environment 
associated  with  commercial  nuclear 
facilities,  and  that,  based  on  evaluation 
of  intelligence  community  and  other 
relevant  data,  the  NRC  staff  determined 
that  there  continues  to  be  no  credible 
threat  and  terrorist  actions  against  any 
NRC-licensed  facility  that  warrants 
implementation  of  contingency  plans 
against  truck  bombs  at  this  time.  The 
denial  also  noted  that  the  situation 
resulting  from  activities  in  the  Middle 
East  continues  to  be  closely  monitored 
so  that,  if  warranted,  individual  facility, 
regional,  or  national  contingency  plans 
can  be  implemented. 

Dated  at  Rockville.  Mar>'land  this  23rJ  day 
of  January.  1991. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk. 
Secretary  of  the  Commission. 
[FR  Doc.  91-2068  Filed  1-28-91:  8:45  am] 

BtLUNG  CODE  7SMM)1-4I 


SMALL  8USIMESS  AONNNISTRATKM 

13  CFR  Part  121 

Small  Bueinesa  Size  Standards;  klolor 
Vehlcle  Parts  and  Accessories 
Industry 

AOEMCV:  Small  Business  Administration. 
ACTKHt  Proposed  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
amend  its  size  standard  regulation  for 
the  industry  of  Motor  Vehicle  ParU  and 
Accessories  (SIC  code  3714)  from  the 
present  500  employees  to  750  employees. 
This  action  reflects  findings  of  a  study 
by  the  SBA  which  mdicates  that  firms  in 
the  industry  generally  need  to  be  larger 
than  500  eraployees  to  achieve 
competitive  economies  of  scale.  Thus  a 
size  standard  of  750  employees  is  being 
proposed  which  would  l>etter  reflect 
small  business  within  this  industry's 
structure  than  the  present  size  standard 
of  500  employees. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28. 1991. 
ADORESSCS:  Send  comments  to:  Gary  M. 
Jackson,  Director.  Size  Standards  Stall. 
U.S.  Small  Business  Administration. 
1441  L  Street  NW,  room  932. 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  N.  Rav.  Economist.  Size 
Standards  Staff,  Tel:  (202)  653-6373. 
SUPPLEMENTARY  INFORMATION: 
Comments  received  by  the  Small 
Business  Administration  in  recent 
monihs  have  claimed  that  the  size 
standd'-d  of  500  employees  ui  the  Motor 
Vehicle  Parts  and  Accessories  Industrv' 
(Standard  Industrial  Clas&Jiciition  (SIC) 
code  3714)  is  too  small  to  permit  firms  to 
re:?ch  arccptable  efficjencjes  \n  size. 
Undoj  this  view,  many  firms  within  the 
size  '.'andard  of  500  employees  would 
be  unable  to  compete  with  larger  firms 
in  thf  industry  due  pnmanly  to  their 
relatively  modest  size  of  operations  To 
appraise  this  view  SBA  has  prepared  a 
st'jiJy  which  analyzes  the  structure  of 
this  industry  and  compares  it  with  other 
industries  in  Major  Group  37 — the 
manufacturing  of  transportation 
enuipmnnt. 

In  evaluating  the  appropriateness  of  a 
size  standard.  SBA  compares  industries 
to  f  acn  other  using  various  factors.  The 
primary  factors  include:  industry 
competition,  average  firm  size,  start-up 
costs,  distribution  of  firms  by  size  and 
the  small  busmess  market  share  of 
Federal  procurement  (a  factor  not 
anah-zed  for  this  industr>)  Federal 
procurement  was  not  a  factor  reviewed 
becaused  the  firm  requesting  a  change 
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focused  entirely  on  the  observation  that 
the  size  standard  was  too  small  for  fiims 
to  achieve  optimal  efficiencies  of  size 
rather  than  citing  problems  with  Federal 
procurement  caused  by  the  size   ■ 
standard. 

For  this  industry,  as  well  as  other 
manufacturing  industries,  the  four-firm 
concentration  ratio  (defined  as  the 
percent  of  sales  generated  by  the  four 
largest  producers  in  the  industry) 
measures  the  extent  of  industry 
competition.  The  average  number  of 
employees  per  firm  in  the  industry  is  an 
indicator  of  average  firm  size.  The 
coverage  ratio  (defined  for 
manufacturers  as  the  percent  of  sales  by 
firms  of  500  employees  or  less)  is  used 
as  an  indicator  of  both  the  relative 
difficulty  of  starting  a  firm  and  the 


distribution  of  firms  by  size 

For  manufacturing  industries.  SBA  has 
adopted  a  500  employee  size  standard 
as  the  starting  point  for  analyzing  the 
size  standard  appropriate  for  an 
industry  given  its  industry  structure. 
Five  hundred  employees  is  considered 
an  "anchor  standard"  for  manufacturing 
industries.  About  75  percent  of 
industries  in  the  manufacturing  industry 
division  have  a  size  standard  of  500 
employees  SBA  adjust  the  size  standard 
applied  to  an  industry  based  on  an 
analysis  of  the  primary  factors 
discussed  above.  In  general,  for 
example,  if  the  four-firm  concentration 
ratio  is  high  relative  to  other 
manufacturing  industries,  SBA  would  be 
inclined  to  set  a  higher  size  standard 
than  the  anchor  standard,  thus 
encouraging  firms  in  a  broad  range  of 


sizes  to  compete  with  the  much  larger 
and  dominant  firms  in  the  industry. 
Similarly,  if  the  industry's  average  firm 
size  is  high  relative  to  other  industries, 
SBA  will  view  this  as  a  factor  suggesting 
a  higher  size  standard  than  500 
employees.  A  low  coverage  ratio, 
however,  suggests  that  the  size  standard 
is  set  too  low  relative  to  other  industries 
and  that  a  higher  size  standard  than  500 
employees  might  be  warranted. 

The  following  table  compares  the 
motor  vehicle  parts  and  accessory 
industry  with  other  industries  with  a 
500-employee  size  standard  in  Major 
Group  37  (manufacturing  of 
transportation  equipment)  for  three 
important  parameters  relating  to 
industry  structure. 


Sei^cted  Industry  Characteristics— Industries  in  Major  Group  37  With  a  500  Employee  Size  Standard 


s»c 


3713 
3714 
3715 
3732 
3761 
3792 
3799 


Industry 


Truck  md  bus  bodies — 

Motor  vehKie  parts  and  accessoriM.. 

Truck  trailers. — 

Boat  buiUirtg  and  repairing — 

MotorcydML  htcyc'es,  and  parts 

Trawl  Bailers  and  canipers 

Transportation  equipment,  NEC 

Average  (exckidvtg  SIC  code  3714)... 


4- firm 

concentration 

ratio 


Coverage 

ratio 
(percent) 


Av/erage  firm 

size 
(empioyeei 


27 
61 
36 

14 
SO 
36 
24 
33 


52.9 
9.3 
36.8 
708 
27.7 
44.7 
468 
46.6 


45 
161 
66 
21 
49 
32 
27 

40 


Source;  1982  census. 

1.  A  high  four-firm  concentration  ratio 
suggests  the  need  for  a  relatively 
high  size  standard  and  vice  versa 

2.  A  low  coverage  ratio  suggests  the 
need  for  a  relatively  high  size 
standard  and  vice  versa. 

3.  A  high  average  firm  size  suggests 
the  need  for  a  relatively  high  size 
standard  and  vice  versa. 

This  table  indicates  that  the  industry 
structure  for  SIC  code  3714  is 
significantly  different  from  the  structure 
of  other  industries  in  its  major  group 
which  have  a  500-employee  size 
standard.  Its  concentration  ratio  of  61  is 
almost  double  that  of  the  average  for 
other  industries  with  a  500-employee 


standard  in  Major  Group  37.  Similarly, 
its  average  firm  size  is  between  three  to 
eight  times  the  average  of  other 
industries  in  its  major  group  which  have 
a  500-employee  size  standard.  Finally, 
its  coverage  ratio,  at  only  9  percent,  is 
only  about  one-fourth  the  coverage  ratio 
of  other  industries  with  a  500-employee 
size  standard  in  Major  Group  37,  a 
factor  suggesting  a  higher  size  standard. 
Thus  all  three  factors  point  to  a  higher 
size  standard  than  500  employees  for 
this  industry. 

Given  that  three  important  parameters 
of  industry  structure  point  to  a  size 
standard  higher  than  500  employees,  the 
key  question  is  how  high  a  size  standard 
would  be  most  appropriate  for  the  motor 


vehicle  parts  and  accessories  industry. 
In  general  when  compared  to  industries 
with  a  1,000-employee  size  standard, 
these  indicators  of  industry  structure  for 
SIC  code  3714  point  to  a  lower  size 
standard  than  1,000  employees,  as 
illustrated  in  the  table  below.  This  table 
indicates  that  SIC  code  3714'8  four-firm 
concentration  ratio  and  average  firm 
size  is  generally  less  than  industries  in 
its  major  group  with  a  1.000-employee 
size  standard,  while  its  coverage  ratio 
tends  to  be  higher  (five  of  nine 
industries  have  higher  four-firm 
concentration  ratios  than  SIC  code  3714; 
eight  of  10  have  higher  average  firm  size; 
while  only  three  of  10  have  higher 
coverage  ratios). 


Selected  Industry  Characteristics-Industries  in  Major  Group  37  With  a  1.000  Employee-Size  Standard 


SIC 


Industry 


3714 
3711 
3716 
3724 
3728 
3731 
3743 
3761 
3764 


Mo<or  Vetudo  Parts  &  Accessones _.. 

Motor  veTvctes  and  passenger  car  bodies . 

Motor  homes 

Arcraft  engines  and  engine  pans 


Aircraft  parts  and  auxMiary  equipment.  N.EC. . 

Sh^*o*>ng  and  ship  repair. — 

Railroad  equiprt>ent  _. 

Qoided  missiles  and  space  vehicles 


Quded  missies  and  space  vehicies  propulsion  units  and  propulsion  unit  parts . 


concentration 
ratio  ' 


61 
92 
54 
72 
38 
35 
58 
71 


Coverage 

ratio' 
(percent) 


Average  firm 

size 
(employees) ' 


9.3 

0.8 

34.5 

6.4 

13.2 

15.2 

6.2 

0.0 

05 


161 

852 

95 

465 

146 

271 

221 

6.625 

1,266 
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Selected  Industry  Characteristics— Industries  in  Major  Group  37  With  a  1,000  Employee-Size  Standard— Continued 


SIC 


Industry 


4.firm 

concentration 

ratio  ' 


Coverage 

ratio' 

(percent) 


Average  fir*" 
I  size 

(employees)' 


3769 
3795 


Guided  missiles  and  space  vehicle  part,  NE.C 

Tanks  and  tank  components - 

Average - 


Source:  1982  Census. 

'  A  high  tour-firm  concentration  ratio  suggests  the  need  for  a  relatively  high  size  standard  and  vice  versa. 

»  A  low  coverage  ratio  suggests  the  need  lor  a  relatr^ely  high  size  standard  and  vice  ve'sa 

'  A  high  average  firm  size  size  suggests  the  need  (or  a  relatively  high  size  standard  and  vice  versa 


Analysis  of  the  primary  factors  points 
to  a  size  standard  for  the  motor  vehicle 
parts  and  accessories  industry  of 
between  500  and  1,000  employees. 
Therefore,  SBA  has  made  a  preliminary 
determination  that  an  increase  in  the 
size  standard  to  750  employees  would 
be  appropriate.  A  750-employee  size 
standard  would  be  less  than  the  size 
standard  of  a  majority  of  industries  in 
Major  Group  37,  but  would  reflect 
findings  that  an  increase  in  the  size 
standard  from  500  employees  appears 
merited  based  on  industry  structure. 

While  this  proposed  rule  has  focused 
on  factors  suggesting  a  higher  size 
standard  for  this  industry,  the  SBA  has 
not  made  a  final  decision  on  this  issue 
and  welcomes  all  comments  from  the 
public  relating  to  the  appropriateness  of 
the  present  size  standard  of  500 
employees  as  well  as  the  proposed 
revision  to  750  employees  on  any  other 
size  standard. 

Compliance  With  Regidatory  Flexibility 
Ar«  Executive  Orders  12291  and  12612, 
auc  the  Paperwork  Reduction  Act 

SBA  certifies  that  this  proposed  rule 
would  not,  if  promulgated  in  final  form, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U  S.C.  601.  et  seq.  Ovpr 
the  1988-89  period,  firms  in  this  industry 
utilized  SBA's  guaranteed  loan  program 
for  only  $6.0  million  in  loans  per  year. 
Over  the  1986-88  period,  small  firms 
were  awarded  an  annual  average  of  $55 
million  in  total  Federal  contracts  in  this 
industry  which  equates  to  about  25%  of 
total  Federal  contracts  in  this  industry. 
These  dollar  and  percentage  figures  are 
not  likely  to  increase  signficiantly  as  a 
result  of  this  revision.  Only  28  firms  out 
of  a  total  of  2,000  firms  constituting 
about  2  percent  of  sales  in  this  industry 
are  projected  to  gain  eligibility  as  a 
result  of  this  revision. 

SBA  certifies  that  this  proposed  rule 
would  not,  if  promulgated  in  final  form, 
be  a  major  rule  within  the  meaning  of 
Executive  Order  12291  because  it  is  not 
expected  to  have  an  annual  economic 
impact  of  $100  million  or  more,  as 


previously  discussed.  This  size  standard 
is  proposed  to  better  match  the  motor 
vehicle  parts  and  accessories  industry's 
size  standard  with  the  structure  of  the 
industry.  This  regulation  would  not 
likely  result  in  a  major  increase  in  costs 
or  prices  or  have  a  significant  adverse 
effect  on  the  United  States  economy. 

SBA  certifies  that  this  proposal,  if 
promulgated  in  final  form,  would  not 
impose  any  requirements  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated  in  final  form,  would  not 
have  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment  in  accordance  with 
Executive  Order  12612. 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement. 
Government  property.  Grant  programs — 
business.  Loan  programs — business, 
Small  business. 

Accordingly,  part  121  of  13  CFR  is 
proposed  to  be  amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  Sees.  3(a)  and  5(b)(6)  of  the 
Small  Business  Act.  as  amended,  15  LI. S.C. 
632(a)  and  634(b)(6)  and  Pub.  Law  100-656, 
(102  Stat.  3853  (19881). 

§  121.601    [Amended] 

2.  In  §  121.601,  Major  Group  37,  is 
amended  by  revising  SIC  code  3714  to 
read  as  follows: 


SIC 


Description 


Sae 

standard 


3714  ;  Motor  Vehicle  Parts  and  Acces- 
sones  


750 


Dated:  December  19, 1990. 
Susan  S.  Engeleiter. 

Administrator.  U.S.  Small  Business 

Administration. 

[FR  Doc  91-2061  Filed  1-28-91;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  90-ANM-15] 

Proposed  Amendment,  Transition 
Area.  Aspen,  CO 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 

amend  the  Aspen,  Colorado.  1.200-foni 
transition  area.  The  increase  in 
aeronautical  operations  at  Colorado 
"Ski  Country"  airports,  and  the 
attendant  development  of  Instrument 
Flight  Rules  procedures,  necessitates 
establishment  of  additional  controlled 
airspace.  The  intended  effect  would 
facilitate  further  procedure  development 
and  provide  point-to-point  air  navigation 
routings  within  controlled  airspace 
where  none  presently  exist. 
DATES:  Comments  must  be  received  on 
or  before  March  1, 1991. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Ted  Melland,  A.^JM-536, 
Federal  Aviation  Administration. 
Docket  No.  90-ANM-14, 1601  Lind 
Avenue  SW..  Renton,  Washington 
98055-4056,  Telephone:  (206)  227-2536. 
The  official  docket  may  be  examined 
at  the  same  address.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ted  Melland,  ANM-536.  Federal 
Aviation  Administration,  Docket  .No.  90- 
ANM-14, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 
Telephone:  (206)  22-'-2536. 
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su^^iinwrriMW  mfOMNATiott: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemakiiig 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  m 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  to  the  address  listed  above. 
Commentere  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
n  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  90-ANM-15."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration. 
Federal  Aviation  Administration,  1601 

Lind  Avenue  SW.,  Renton, 

Washington  98055-4036,  ANM-530. 

Communications  must  identify  the 
notice  number  of  this  NRPM.  Persons 
interested  in  being  placed  on  mailing  list 
for  future  NRPKTs  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A 
which  best  describes  the  application 
procedure. 

Tbs  Proposal 

The  FAA  proposes  an  amendment  to 
5  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Aspen,  Colorado  120D-foot 
transition  area.  The  development  of  new 
instrument  flight  rule  procedures 
necessitates  additional  controlled 
airspace  to  accommodate  aeronautical 
growth  at  Colorado  "Ski  Country" 


airports.  Section  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6F  dated 
January  2, 1990. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  affect  air  traffic  procedures  and 
air  navigation,  it  is  certified  that  this 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact,  a  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 

(14  CFR  part  71]  as  follows: 

PART  71-DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1,  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.181    (Amendedl 

2.  Section  71.181  is  amended  as 
follows: 
.Aspen,  Colorado    [Revised] 

•  •  *  point  of  beginning  and  that  airspace 
extending  upward  from  1.200  fe«t  above  the 
surface  within  the  area  twunded  by  a  line 
beginning  at  lat.  40°50 00"  N.,  long.  10e°0000" 
W.;  to  lat.  40*50'00"  N.,  long.  107°3O00"  W.:  to 
lat  40°30'00"  N..  long.  105°52'00"  W.;  to  lat. 
39'1900"  N„  long.  105°5200"  W.;  to  laL 
39°19'00"  N.,  long.  106"3000"  W.;  to  lat. 
39'00'00"  N.,  long.  106'30'00"  W.;  to  lat. 
39"00'00"  N.,  long.  108"3000"  W.;  to  lat. 
40°00'00"  N.,  long.  lOa'aOW  W.,  to  point  of 
beginning. 

Issued  in  Seattle,  Washington,  on 
December  31, 1991. 


Temple  H.  Johnson,  Jr., 

Manager.  Air  Traffic  Division 

[FR  Doc.  91-2035  Filed  1-28-91;  8:45  am) 

BILLING  COOC  4«10-ia-M 


14  CFR  Part  71 

[Airspace  Docket  No.  90-ANM-131 

Proposed  AmendmenL  Spokane 
FaircWJd  AFB  Control  Zone,  Spokane, 
WA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SU««MAHV:  This  action  proposes  to 
amend  the  Spokane  Fairchild  AFB 
Cotrol  Zone  to  provide  additional 
controlled  airspace  for  departing  and 
arriving  heavy  military  aircraft.  The 
intent  of  this  action  is  to  assure  that 
heavy  aircraft  operations  will  be 
contained  within  controlled  airspace 
during  critical  departure  and  arrival 
phases  of  flight.  The  control  zone  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

DATES:  Conunents  must  be  received  on 
or  before  March  1, 1991. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Ted  Melland,  ANM-536, 
Federal  Aviation  Administration, 
Docket  No.  90-ANM-13, 1601  Und 
Avenue  SW,  Renton,  Washington  98055- 
4056,  telephone;  (206)  227-2536. 

The  official  docket  may  be  examined 
at  the  same  address.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Melland,  ANM-536,  Federal 
Aviation  Administration,  Docket  No.  90- 
A.NM-13, 1601  Lind  Avenue  SW,  Renton, 
Washington  98055-4056,  telephone:  (206) 
227-2536. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  areonautical,  economic, 
environmetnal,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  to  the  address  listed  above, 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  90-ANM-13,"  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  data  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
data  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration. 
Federal  Aviation  Administration,  1601 

Lind  Avenue,  SW.,  Renton, 

Washington  98055-4056,  ANM-530. 

Communications  must  identify  the 
notice  number  of  this  NRPM.  Persons 
interested  in  being  placed  on  mailing  list 
for  future  NRPM's  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A 
which  best  describes  the  application 
procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
§  71.171  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Spokane  Fairchild  AFB. 
Washington,  Control  Zone.  The 
amendment  would  alter  the  part  of  the 
Control  Zone  that  lies  along  the  Runway 
23  extended  centeriine,  by  extending 
that  airspace  to  3  miles  northwest  and 
2.5  miles  southeast  of  the  centeriine.  and 
8  miles  southwest  of  the  liftoff  end  of  the 
runway.  The  amendment  would  also 
clarify  the  description  of  the  part  of  the 
Control  Zone  that  lies  along  the 
Spokane  VORTAC  228°  radial,  by 
deleting  redundant  references. 

This  amendment  would  provide 
additional  controlled  airspace  for  heavy 
military  aircraft  departing  from  and 
arriving  at  Fairchild  AFB.  This  action 
would  assure  that  heavy  aircraft 
operations  are  contained  within 
controlled  airspace  during  critical 
phases  of  flight.  The  control  zone  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

Section  71.171  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6F  dated  January  2, 1990. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  unde  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
ceriified  that  this  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows; 

Authority;  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

2.  Section  71,171  is  amended  as 

follows: 

Spokane  Fairchild  AFB,  Washington 
[Revised) 

Within  a  5-miie  radius  of  Fairchild  AFB 
(lat.  47  36  55'  N.,  long.  117  3920"  W);  within 
3  miles  northwest  and  2.5  miles  southeast  of 
Runway  23  extended  centeriine,  extending 
from  the  5-mile  radius  zone  to  8  piiles 
southwest  of  the  liftoff  end  of  Runway  23; 
and  within  4  miles  northwest  and  4.5  miles 
southeast  of  the  Spokane  VORTAC  228  radial 
extending  8  miles  southwest  of  the  VORTAC; 
to  lat  47  3019"  N.,  long,  117  34'45"  W..  to  lat. 
47  40'57"  N.,  long  117  3600"  W. 

Issued  in  Seattle.  Washington,  on 
December  31. 1990. 

Temple  H.  )ohnson,  Jr.. 

Manager.  Air  Traffic  Division. 

[FR  Doc.  91-2036  Filed  1-28-91;  8:45  am] 
BILUNQ  COOE  4(10-13-M 


UNITED  STATES  INFORMATIOI 
AGENCY 

22  CFR  Part  BU 

[Rulemaking  No.  8] 

Designation  of  Consortium,  Exchange 
Visitor  Program 

AGENCY:  United  States  Information 

Agency. 

action:  Filing  date  for  comments 

extended. 


summary:  By  notice  published  at  55  FR 
46073  the  United  States  Information 
Agency  invited  comments  on  whether 
college  or  university  consortia  should  be 
designated  as  Exchange  Visitor  Program 
sponsors,  and  if  so,  what  form  the 
implementing  regulations  governing 
such  program  should  take.  On  December 
4, 1990,  the  United  States  Information 
Agency  extended  the  time  for  response 
to  January  10, 1991.  Comments  were  to 
be  received  by  the  Agency  no  later  than 
that  date.  Nine  parties  responded  pnor 
to  the  due  dale.  Four  parties  responded 
after  January  10, 1991,  some  as  late  as 
January  14,  four  days  after  the  due  date. 
None  of  the  parties  asked  for  leave  to 
late  file,  nor  did  they  offer  a  reason  for 
the  late  filing.  By  this  notice  the  Agency 
seeks  public  comment  as  to  whether  to 
admit  the  additional  three  comments  to 
the  record. 

DATES:  If  no  parties  object  to  the 
admission  of  the  late  filed  comments  by 
February  28, 1991,  the  late  filed 
comments  will  be  admitted  to  the 
record.  If  objections  are  received,  the 
Agency  will  consider  the  objections 
prior  to  determining  whether  the 
comments  should  be  accepted  into  the 
record. 

ADDRESSES:  Interested  persons  should 
submit  relevant  views  or  arguments  to 
Rulemaking  No  8.  Merry  1  ymn. 
Assistant  General  Counsel,  Office  of  the 
General  Counsel,  Room  700.  United 
States  Information  Agency,  301  4th 
Street  SW.,  Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merry  Lymn,  Assistant  Genera!  Counsel, 
Office  of  the  General  Counsel.  Room 
700,  United  States  Information  Agency. 
301  4th  Street  SW..  Washington,  DC 
20547,  (202)  619-6829. 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Information  Agency 
published  an  advanced  notice  of 
proposed  rulemaking  on  designation  of 
consortia  at  55  FR  46073,  on  November 
1,  1990.  By  that  announcement,  the 
Agency  invited  comments  from  the 
public  which  were  to  be  submitted  in 
writing  no  later  than  December  3, 1990. 
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However,  the  Agency  believed  that  an 
additional  time  period  37  days  was 
warranted.  Accordingly,  the  deadline  for 
submission  of  comments  to  the  Agency 
was  extended  to  January  10, 1991,  by 
notice  published  at  55  FR  50034.  In  that 
notice,  the  Agency  stated:  "Comments  in 
response  to  the  notice  must  be 
submitted  in  writing  no  later  than 
January  10, 1991." 

Consequently,  the  Agency  cannot 
consider  the  late  filed  comments  unless 
there  is  no  objection  from  the  other 
parties  or  the  public,  or  there  is  a  good 
reason  given  for  the  late  filing.  None  of 
the  parties  gave  a  reason  for  the  late 
filing:  none  requested  permission  to  file 
late.  Accordingly,  the  Agency  requests 
that  parties  or  any  member  of  the  public 
who  may  have  an  objection  to  accepting 
the  late  comments  into  the  record,  make 
the  objeciton  known  to  the  Agency. 

Dated:  January  24, 1991. 
AltMrto  ].  Mora. 
General  Counsel 
[FR  Doc.  91-2092  Filed  1-28-91,  8:45  am] 

MLUNO  COOe  1230-01-M 


DEPARTIIEMT  OF  THE  JNTERtOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPwt331 

New  Mexico  Permanent  Regulatory 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OS\f). 

Interior. 

action:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendmenT 


SUMNURV:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
New  Mexico  permanent  regulatory 
program  (hereinafter,  the  "New  Mexico 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
pertains  to  ownership  and  control. 
permit  information  requirements,  permit 
rescission,  revegetation.  coal  processing 
waste,  roads  and  support  facilities,  coal 
exploration,  exemption  for  coal 
extraction  incidental  to  the  extraction  of 
other  minerals,  and  subsidence  control. 
The  amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 


written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  February  28, 
1991  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
February  25, 1991.  Requests  to  present 
oral  testimony  at  the  heanng  must  be 
received  by  4  p.m..  m.s.t.  on  February  13, 
1991 

ADOnESSCS:  Written  comments  should 
be  mailed  or  hand-delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 
Copies  of  the  New  Mexico  program. 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSM's  Albuquerque  Field  Office. 
Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  625 
Silver  Avenue,  SW.,  suite  310, 
Albuquerque,  NM  87102,  Telephone: 
(505)  766-1486. 
New  Mexico  Energy  and  Minerals 
Department,  Mining  and  Minerals 
Division,  2040  South  Pacheco,  Santa 
Fe,  NM  87505,  Telephone:  (505)  827- 
5970 
FOR  FURTHER  INFORIKMkTION  CONTACT: 
Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office,  telephone  number  (505) 
766-1486. 
SUPPlfMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico 
Program 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
background  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  found  m  the  December  31, 1980, 
Federal  Register  (45  FR  86489) 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931  12,  931.15.  931.18,  and  931.30, 

II.  Proposed  Amendment 

By  letter  dated  January  16, 1991 
(Administrative  Record  No.  NM-623). 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to 
letters  of  May  11.  and  November  1. 1989. 
and  February  7.  and  June  22. 1990,  that 


OSM  sent  in  accordance  with  30  CFR 
732.17(c)  (Administrative  Record  Nos. 
NM-494,  NM-550,  NM-S63.  and  NM- 
596).  The  rules  that  New  Mexico 
proposes  to  amend  are:  Coal  Surface 
Mining  Commission  (CSMC)  Rules  80-1- 
1-5, 11-17,  and  11-19,  concerning 
ownership  and  control;  CSMC  Rules  80- 
1-7-13,  7-14. 11-17. 11-29,  and  30-11. 
concerning  permit  information 
requirements;  CSMC  Rules  80-1-11-20 
and  11-24.  concerning  permit  rescission; 
CSMC  Rules  80-1-20-116  and  20-117. 
concerning  revegetation.  CSMC  Rules 
80-1-9-25  and  20-93,  concerning  coal 
processing  waste;  CSMC  Rules  80-1-9- 
37,  9^0, 19-15,  20-150,  and  20-151, 
concerning  roads  and  support  facilities; 
CSMC  Rule  80-1-19-17,  concerning  coal 
exploration:  CSMC  Rules  80-1-12-10, 
34-1,  34-2.  34-3,  34-^,  34-5,  34-6,  34-7. 
34-8,  34-9,  and  34-10,  concerning 
exemption  for  coal  extraction  incidental 
to  the  extraction  of  other  minerals;  and 
CSMC  Rules  80-1-9-39,  20-121,  and  20- 
124,  concerning  subsidence  control. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CF'R  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the  New 
Mexico  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  OfTice 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under   FOR  FURTHER  INFORMATION 
CONTACT"  by  4  p.m.,  m.s.t.  on  February 
13, 1991.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 
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The  public  hearing  wall  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT.  '  All  SUch 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  location  listed  under 
"ADDRESSES,"  A  written  summar>'  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Pari  931 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  January  22, 1991. 

Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 
[FR  Doc.  91-2038  Filed  1-28-91:  a45  am) 

BttXJMQ  COOC  4110-06-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRL-3900-51 

Open  Meeting  of  the  Negotiated 
Rulemaking  Advisory  Committee- 
Lead  Acid  Battery  Recycling  Riiie 

AGENCr.  Environmental  Protection 

Agency. 

ACTION:  FACA  committee  meeting — 

negotiated  rulemaking  committee  on  the 

lead  acid  battery  recyding  rule. 

summary:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory'  Committee  Act 
(Pub.  L.  92-463).  we  are  giving  notice  of 
the  next  meeting  of  the  Advisor^' 
Committee  to  negotiate  a  rule  to  recycle 
lead  acid  batteries.  The  meeting  is  open 
to  the  public  without  advance 
registration. 

'The  purpose  of  the  meeting  is  to 
consider  information  on  the  status  of 
lead  acid  battery  rec\'cling,  and  to 


generate  and  discuss  issues  and  options 
for  the  committee  to  discuss. 
DATES:  The  meeting  will  be  held  on 
February  13, 1991  from  10  a.m  to  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  2799  Jefferson 
E>avis  Highway,  Arlington.  VA  22202. 
FOR  FURTHER  INFORMATION  COHTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  lead  acid  battery 
recycling  rule  should  call  Nancy 
Laurson.  Office  of  Toxic  Substances. 
U.S.  EPA,  (202)  382-7363.  Persons 
needing  further  information  on 
administrative  matters  such  as 
committee  arrangements  or  procedures 
should  contact  E>eborah  Dalton.  EPA 
Regulatory  Negotiation  Project.  (202) 
382-5495  or  the  Committee's  facilitator, 
John  McGlennon.  (617)  742-8228. 
Dated:  January  M,  1991. 

Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
Office  of  Policy.  Planning  and  Evaluation. 

(FR  Doc  91-2085  Filed  1-28-91;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

I  Docket  No.  8S-2S;  Notice  02] 

RIN  ?127-AC6» 

Glazing  Materials;  Head  Dp  Display 
Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
action:  Termination  of  rulemaking. 


SUMMARY:  On  December  11, 1989. 
NHTSA  published  an  advance  notice  of 
proposed  rulemaking  ( A.NPRM1 
concerning  head  up  display  (HUD) 
systems.  HUD  systems  are  capable  of 
optically  projecting  instrument  panel 
readings  so  that  they  appear  on  some 
portion  of  the  windshield  in  front  of  the 
driver.  In  the  NAPRM,  NHTSA 
requested  public  comment  on  options  for 
allowing  the  use  of  HUD's,  while 
ensuring  that  HUD's  do  not  interfere 
with  drivers'  viewing  of  the  road 
environment.  After  considering 
comments,  NHTSA  has  decided  Jo 
terminate  this  rulemaking.  MHTSA  will 
obtain  research  data  on  the  potential 
safety  benefits  and/or  problems  of 
HUD's  and  information  on  actual 
experience  by  drivers  with  HUD's  over 


the  next  few  years.  After  reviewing  and 
analyzing  this  information.  NHTSA  wiU 
again  assess  the  need  for  rulemaking 
concerning  HUD's. 

FOn  FURTMEU  MFOMMATTON  COMTACT 
Mr  Jere  Medlin.  OfRce  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
Telephone:  (202)  36&-S276. 
SUPfiaiENTARV  MFOfMATION:  On 
December  11. 1969.  NHTSA  published 
an  advance  notice  of  proposed 
rulemaking  (ANPRM)  concerning  head 
up  display  (HUD)  systems  (54  FR  50783). 
HUD  systems  are  capable  of  optically 
projecting  instrument  panel  readings  so 
that  they  appear  on  some  portion  of  the 
windshield  in  front  of  the  driver.  In  the 
ANPRM,  NHTSA  requested  public 
comment  on  options  for  allowing  the  use 
of  HUD's,  while  ensuring  that  HUD's  do 
not  interfere  with  drivers'  viewing  of 
road  conditions. 

Specifically.  NHTSA  requested 
comment  on  two  options.  The  first 
option  was  for  NlfTSA  to  adopt 
European  Economic  Community  (EEC) 
Directii'e  77/649.  with  modifications. 
This  EEC  Directive  requires  automobile 
manufacturers  in  the  European  market 
to  provide  an  adequate  forward  field  of 
vision  for  drivers  It  also  limits  the  type, 
size,  and  location  of  obstruchons  in  the 
180-degree  forward  field  of  vision  of 
drivers  of  speafic  vehicle  types  The 
second  option  was  lor  NHTSA  to 
formulate  new  requirements  based  on 
the  criteria  used  in  the  agency's 
previous  letters  interpreting  the  Federal 
Motor  Vehicle  Safety  Standards  as  they 
relate  to  HUD's  appearing  on  a  poriion 
of  the  windshield.  These  interpretation 
letters  have  addressed  whether  certain 
areas  of  the  front  windshield  may  have 
HUD's.  To  evaluate  these  two  options. 
NHTSA  also  requested  answers  to  nine 
specific  questions  concerning  HUD's 
and  visibility. 

NHTSA  received  18  comments  on  the 
ANPRM.  A  number  of  commenters 
stated  that  rulemaking  concerns  HUD  s 
was  unnecessary  at  this  Ume.  Among 
the  commenters  taking  this  position 
were  the  Motor  Vehicle  Manufacturers 
Association  [MVMA],  Ford  Motor 
Company  (Ford),  General  Motors 
Corporation,  Nissan  Research  & 
Development.  Inc..  PPG  Industries.  Inc.. 
and  Pilkington.  These  commenters 
stated  that  automolive  HUD  te<:hnology 
is  being  developed  and  refined  rapidly 
and  that  rulemaking  based  on  current 
technology  may  quickly  become 
inappropriate.  They  further  stated  that 
regulating  HUD  s  at  this  lune  may 
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undermine  the  refinement  of  the 
technology  since  future  performance  and 
safety  requirements  of  HUD's  could  be 
limited  by  rulemaking  based  on  current 
technology.  These  commenters  stated 
that  this  could  discourage  technological 
innovations  that  may  greatly  enhance 
driver  performance.  Some  commenters 
also  questioned  the  safety  need  for  the 
rulemaking  since  they  were  not  aware  of 
accident  data  demonstrating  that  HUD's 
compromise  motor  vehicle  safety.  The 
Federal  Highway  Administration 
(FHWA)  stated  that  standards 
concerning  application  of  HUD's  could 
unduly  encumber  research  and 
development  on  advanced  driver 
information  systems.  The  FHWA  stated 
that  this  could  have  negative  safety, 
congestion,  and  driver  convenience 
effects.  FHWA  urged  that  any  standards 
concerning  HUD's  be  established  in  the 
future,  when  they  can  be  based  on  more 
research,  experiementation.  and 
experience.  Some  commenters  (e.g..  Ford 
and  MVMA)  stated  that  HUD  designs 
are  now  available  that  allow  70  percent 
minimum  glazing  transmittance  and 
otherwise  comply  with  Standard  No. 
205.  Glazing  Materials. 

After  considering  comments  on  the 
ANPRM.  NHTSA  has  decided  to 
terminate  this  rulemaking.  NHTSA  finds 
the  above  arguments  persuasive.  Thus. 
NHTSA  agrees  with  commenters  that 
rulemaking  concerning  HUD's  is 
premature  at  this  time.  NHTSA  will 
obtain  research  data  on  the  potential 
safety  benefits  and /or  problems  of 
HUD's  and  information  on  actual 
experience  by  drivers  with  HUD's.  over 
the  next  few  years.  After  reviewing  and 
analyzing  the  research  data  and  other 
information,  NHTSA  will  again  assess 
the  need  for  rulemaking  concerning 
HUD's. 

In  addition,  while  NHTSA  is 
terminating  this  rulemaking  concerning 
HUD's.  the  agency  may  address  issues 
raised  in  the  December  11, 1989  ANPRM 
concerning  light  transmissibility  and 
areas  "requisite  for  driving  visibility"  in 
future  rulemakings  to  amend  Standard 
No.  205.  Any  such  amendments  would 
apply  to  glazing  generally  and  not  be 
restricted  to  HUD's. 

Authority:  15  U.S.C.  1392. 1401. 1407; 
delegation  of  authority  at  49  CFR  1.50. 
Issued:  January  23, 1991. 

Bairy  Felrica. 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  91-2021  Filed  1-28-91:  8:45  am) 
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49  CFR  Pert  591 
(Docket  No.  89-5;  Notic*  8] 
RIN  2127-AOOO 

Importation  of  Motor  Vehicles  and 
Equipment  Subject  to  Federal  Safety, 
Bumper,  and  Theft  Prevention 
Standards 

AOENCy:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  that 
persons  who  wish  to  import 
nonconforming  vehicles  or  equipment 
items  for  purposes  of  research, 
investigation,  studies,  demonstrations  or 
training,  or  competitive  racing  events, 
must  submit  to  the  Administrator 
information  in  support  of  a  request  for 
admission  and  obtain  in  advance  of 
such  importation  a  letter  of  permission 
from  NHTSA. 

The  purpose  of  the  proposed 
requirement  is  to  ensure  that  the  request 
to  import  nonconforming  vehicles  and 
equipment  for  these  purposes  is,  in  fact, 
is  not  a  subterfuge.  In  addition,  if  the 
requester  intends  to  use  the  vehicle  on 
the  public  roads,  (s)he  would  have  to 
obtain  written  permission  from  NHTSA 
for  such  use.  However,  the  proposed 
requirement  would  not  apply  to  original 
motor  vehicle  manufacturers  who  certify 
compliance  to  all  applicable  Federal 
motor  vehicle  safety  standards. 
DATES:  The  comment  closing  date  for 
the  proposal  is  April  1, 1991.  The 
effective  date  of  the  amendment  would 
be  30  days  after  publication  of  the  final 
rule  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  Nassif  Building,  400  Seventh 
St.,  SW.,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT. 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  Until 
January  31, 1990,  the  regulation 
governing  the  importation  of  motor 
vehicles  and  equipment  subject  to  the 
Federal  motor  vehicle  safety  standards 
was  19  CFR  12.80,  a  joint  regulation  of 
the  Department  of  Transportation  and 
Treasury,  and  the  U.S.  Customs  Service. 
Under  S  12.80(b)(l)(vii).  a 
nonconforming  vehicle  or  equipment 
item  was  allowed  entry  into  the  United 
States  without  the  necessity  for 
conformance,  upon  the  declaration  of  its 
importer  that  it  was  "imported  solely  for 
the  purpose  of  show,  test,  experiment, 
competition  *  *  *  repair  or  alteration". 


As  a  condition  of  entry.  §§  12.80  (c)(2) 
and  (c)(3)  required  that  each  declaration 
be  accompanied  by  an  appropriate 
information  statement  specifying  the  use 
to  be  made  of  the  vehicle  or  item,  and  its 
intended  disposition. 

The  Imported  Vehicle  Safety 
Compliance  Act  of  1988,  Public  Law 
100-562.  amended  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966  to 
vest  primary  authority  to  regulate 
importation  in  the  Department  of 
Transportation.  One  of  these 
amendments  added  section  108(j)  (15 
U.S.C.  1397(1))  to  the  Vehicle  Safety  Act. 
Under  this  section,  on  and  after  January 
31, 1990,  NHTSA  may  allow  the 
importation  into  the  United  States  of 
any  motor  vehicle  or  item  of  motor 
vehicle  equipment  that  does  not  conform 
to  all  applicable  Federal  motor  vehicle 
safety  standards  "upon  such  terms  and 
conditions  as  (NHTSA)  may  find 
necessary  solely  for  the  purpose  of 
research,  investigation,  studies, 
demonstrations  or  training,  or 
competitive  racing  events."  This 
provision  of  the  1988  Act  was  the  closest 
in  words  and  effect  to  the 
S  12.80(b)(l)(vii)  of  the  old  joint 
importation  regulation. 

On  April  25, 1989,  in  prospective 
implementation  of  this  and  other 
requirements  of  the  1988  Act,  NHTSA 
proposed  49  CFR  part  591,  a  regulation 
governing  the  importation  of  motor 
vehicles  and  equipment  subject  to  the 
Federal  motor  vehicle  safety  standards 
(54  FR  17772).  Proposed  S  591.5(j)  and 
S  591.6(f)  were  intended  to  implement 
section  108(j),  and.  in  essence,  proposed 
the  adoption  of  the  existing  requirement 
that  an  appropriate  information 
statement  accompany  the  entry 
declaration. 

However,  in  developing  the  final  rule. 
NHTSA  realized  that  it  had  no  authority 
of  its  own  to  seize  motor  vehicles 
entered  pursuant  to  false  declarations.  It 
therefore  sought  a  means  to  ensure  the 
bona  fide  nature  of  imports  under 
§  591.5(j)  before  they  entered  the  United 
States  and  passed  out  of  the  agency's 
control.  This  effort  was  necessary 
because  there  is  not  requirement  that 
these  vehicles  enter  under  a 
conformance  bond.  NHTSA  was 
particularly  concerned  because  the 
volume  of  imports  under 
S  12.80(b)(l)(vii)  had  become  equivalent 
to  the  number  of  nonconforming 
vehilces  for  which  conformance 
verification  is  required.  Further,  with  the 
restrictions  placed  upon  nonconforming 
vehicles  by  the  1988  Act  intended  to 
reduce  the  number  of  "grey  market" 
cars,  the  agency  envisioned  that  a 
greater  proportion  of  people  would 
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attempt  to  enter  vehicles  under  claims 
that  importation  was  for  the  purpose  of 
tests,  experiments,  demons trations  and 
the  like.  NHTSA  recalled  that  some 
importers  seridng  vehicle  entry  under 
§  12.80(b)(2Kvii)  had  sobmitted 
statements  of  purpose  whose 
truthfulness  the  agency  had  quesboned. 
In  those  instances,  the  ag«icy  could 
only  object  to  the  entry  under 
§  12.80ib)(2)(vii),  and  request  Customs 
to  require  reentry  of  the  nonconforming 
vehicle  under  f  12.80(b)(2){iii],  the 
declaration  that  the  nonconforming 
vehicle  would  be  brought  into 
conformance. 

At  the  conclusion  of  this  review,  the 
agency  determined  that  NHTSA' s 
authority  to  exempt  a  nonconforming 
vehicle  from  the  importation 
prohibitions  for  reasons  of  testing, 
experimentation,  etc..  would  be  better 
exercised  before  vehide  entry  rather 
than  after,  and  that  it  could  adopt  a  pre- 
approval  requirement  as  one  of  the 
"terms  and  conditions"  authorized  by 
the  1988  AcL  Accordingly,  when  the 
final  role  was  published  on  Septenber 
29, 1989  (54  FR  40069).  secticm  591.5(j) 
required  that  the  importer's  declaration 
at  the  time  of  entry  include  a  statement 
that  the  importer  had  previously 
received  written  permission  from 
NHTSA.  Section  591.6(f)  set  forth  the 
requirement  that  the  prospective 
importer  submit  in  advance  of  such 
importation  a  written  request  containing 
the  information  previously  required  to 
accompany  the  declaration. 

Petitions  for  reconsideration  of  this 
requirement  were  received  from 
Volkswagen  of  America  and  Mazda 
Motors  Corp.  Statements  of  support 
were  subsequently  received  from 
General  Motors  Corp.  and  Motor 
Vehicle  Manufacturers  Assocation. 
Conunenters  claimed  that  the 
requirement  was  unduly  burdensome 
and  objected  to  the  fact  that  the 
requirement  had  been  adopted  without  a 
specific  proposal  for  it.  In  response  to 
these  petitions,  the  agency  rescinded  the 
requirement  for  prior  approval,  and 
adopted  its  April  1989  proposal  which 
continued  the  existing  practice  of 
simultaneous  submission.  This  action 
occurred  on  February  5, 1990  (55  FR 
3742). 

In  developing  the  proposal  contained 
in  this  notice,  the  agency  has  reviewed 
the  substantive  arguments  that  the 
petitioners  raised,  and  has  tried  to 
accommodate  to  their  concerns.  The 
petitioners  and  their  supporters  believe 
that  prior  approval  is  "burdensome  to 
the  agency  as  well  as  to  the 
manufacturers  or  other  imp<x1ers 
involved  in  such  temporary 


importations."  Volkswagwi  asked  that  if 
NHTSA  believes  it  necessary  to  control 
these  inqwrtations  by  means  of  letters 
of  authorization,  then  the  agency  should 
publicly  designate  a  specific  contact  and 
telephone  nmnber  for  such  approvals,  in 
order  to  expedite  the  process.  It  further 
commented  that  a  delay  in  the 
authorization  for  the  importation  of  a 
test  vehicle  for  EPA  certification  testing, 
for  whidi  EPA  importation  regulations 
do  not  require  prior  authorization,  could 
result  in  inconvenience  to  the  EPA  and 
the  manufacturer. 

NHTSA  remains  concerned  with  the 
possibility  of  abuse  of  this  exception. 
However,  after  reviewing  the  comments, 
NHTSA  realizes  that  the  indusiveness 
of  the  former  requirement  for  prior 
approval  of  importation  might  indeed 
create  an  urmecessary  burden  upon 
original  manufacturers  of  motor  vehicles 
who  sell  their  products  in  the  United 
States,  and  who,  in  the  course  of  product 
development  and  evaluation,  are 
accustomed  to  importing  prototypes,  or 
completed  vehicles  manufactured  by 
their  foreign  subsidiaries,  joint 
venturers,  or  other  unrelated  vehicle 
manufacturers.  NHTSA  has  no  w\9h  to 
encumber  importers  such  as 
Volkswagen.  Mazda,  GM,  and  others, 
who  are  "original  marrafacturers"  as 
that  term  is  defined  is  defined  in  part 
591,  and  whose  purpose  in  importation 
is  directly  related  to  legitimate  business 
concerns  of  research,  studies,  and  the 
other  categories  listed  in  section  108U)- 
NHTSA  wishes  to  proceed  on  the  basis 
that  importations  by  original 
manufacturers  will  be  in  good  faith. 
Such  manufacturers  have  been  meeting 
NHTSA's  requirements  over  the  years, 
and  there  is  no  need  to  require  prior 
approval  for  their  vehicle  importations. 
However,  since  the  1988  Act  became 
effective.  NHTSA  has  noted  an 
increasing  number  of  importations,  both 
accomplished  and  attempted,  of 
personal  vehicles  by  private  importers 
under  test  declarations:  once  a  vehide 
has  been  admitted  by  Customs  under 
Box  7,  there  is  no  DOT  bond  or  other 
enforcement  mechanism  available  to  the 
agency  (other  than  a  possible  civil 
penalty  of  up  to  $1,000)  to  compel  the 
importer  either  to  conform  it  or  to  export 
it.  Accordin^y,  NHTSA  is  not  proposing 
that  the  current  requirement  be  changed 
for  original  manufacturers  of  motor 
vehicles  that  are  certified  as  conforming 
to  all  applicable  Federal  motor  vehide 
safety  standards,  and  who  wish  to 
import  a  motor  vehide  of  the  same  type 
that  they  manufacture  (though  such 
vehicle  may  be  of  a  type  the 
manufacturer  does  not  sell  in  the  United 
States).  However,  it  is  proposing  that 


any  otlief  person  wishing  to  import  a 
vehide  pursuant  to  i  581.5(i)  obtain 
prior  approval. 

NHTSA  is  also  proposing 
reinstatement  of  the  previous  restriction 
upon  importation  |  5»1  Jlc))  that  a 
vehicle  imported  pursuant  to  i  56I.5yj 
may  not  be  used  on  the  public  roads 
without  the  written  approval  of  the 
Administrator,  and  adding  to  it  the 
proposed  requirement  that  the  importer 
retain  title  to  the  vehicle  at  all  times  that 
it  is  in  the  United  States,  and  further. 
that  it  not  lease  it  during  that  time. 

Finally,  NHTSA  wishes  to  darify  that 
the  1988  Act  does  not  change  the 
definition  of  "motor  vehide"  contained 
in  the  National  Traffic  and  Motor 
Vehide  Safety  Act:  "any  vehide  driven 
or  drawn  by  mechanical  power 
manufactured  primarily  for  use  on  the 
public  streets,  roads,  and  hi^ways 
•  *   *."  This  definition  has  always 
excluded  racing  madunes  designed  and 
manufactured  for  use  on  dosed  courses 
from  the  jurisdiction  erf  NHTSA,  as 
contrasted  with  modified  stock  cars 
which  are  "motor  vehicles",  and 
admissible,  if  noncomplytng.  for 
competitive  racing  events. 

Impacts 

NHTSA  has  considered  the  impacts  of 
this  proposed  rule,  and  has  determined 
that  it  is  not  major  within  the  nteaning 
of  Executive  Order  12291  "Federal 
Regulation  ".  It  is  not  significant  under 
Department  of  Tranaportatioo  regulatory 
pobcies  and  procedures.  There  is  no 
substantial  impact  upon  a  mafor 
transportation  safety  program,  and  the 
action  does  not  involve  any  substantial 
public  interest  or  contiwersy.  There 
would  be  no  substantial  effect  on  slate 
and  local  governments  who  purchase 
new  vehides  since  the  affected  vehicles 
are  not  imported  for  resale.  The  impact 
upon  the  Federal  government  is  that  it 
would  be  required,  in  certain  instances, 
to  issue  vmtten  approvals  to  original 
manufacturers  who  are  importers  of 
nonconforming  vehicles  and  wish  to  use 
them  on  the  public  roads,  and  to  other 
importers  who  are  not  original 
manufacturers.  There  should  be  little 
impact  upon  those  who  will  have  to  seek 
prior  approval.  These  unporters  need 
not  wait  until  their  vehicles  amve.  but 
may  apply  to  NHTSA  in  advance  of  the 
shipping  date,  and  NHTSA  will  respond 
in  two  to  five  working  days 

The  agency  has  also  considered  the 
effects  of  this  proposed  rule  in  relation 
to  the  Regulatory  Flexibihty  Act  Smce 
the  impact  of  thi  proposal  is  expected 
to  be  minhnal  (the  wntmg  of  a  letter  and 
the  response  to  it).  1  certiiy  that  it  will 
not  have  a  sigmficant  econonuc  impact 
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upon  a  substantial  number  of  small 
entities.  Further,  small  organizations 
and  governmental  jurisdiction  would  not 
be  significantly  affected  as  they  are  not 
generally  importers  and  purchasers  of 
nonconforming  motor  vehicles. 

NHTSA  has  analyzed  this  proposed 
rule  for  purposes  of  the  National 
Environmental  Policy  Act.  The  rule 
would  not  have  a  significant  effect  upon 
the  environment. 

The  declaration  requirements  and 
submittal  of  written  statements  to 
NHTSA  in  this  proposed  rule  are 
considered  to  be  information  collection 
requirements,  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  However, 
they  were  previously  approved  by  OMB 
for  inclusion  j  591.6(fl  in  the  final  rule 
published  on  September  29, 1989. 

The  agency  has  analyzed  the 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  "Federalism", 
and  has  determined  that  it  would  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal. 
Please  submit  10  copies  of  written 
comments.  If  a  commenter  wishes  to 
submit  certain  information  under  a 
claim  of  confidentiality,  three  copies  of 
the  complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulations  (49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered.  However,  the  rulemaking 
action  may  proceed  at  any  time  after 
that  date  and  comments  received  after 
the  closing  date  and  too  late  for 
consideration  in  regard  to  the  action  will 
be  treated  as  suggestions  for  future 
rulemaking.  NHTSA  will  continue  to  file 
relevant  material  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  prsons  continue  to  examine 
the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 
List  of  Subjects  in  49  CFR  Part  591 

Imports,  Motor  vehicle  safety.  Motor 
vehicles 

In  consideration  of  the  foregoing,  title 
49,  Code  of  Federal  Regulations,  part  591 
would  be  amended  as  follows: 

1.  The  authority  citation  would 
continue  to  read: 

Authority:  Pub.  L.  100-562.  15  U.S.C.  1401, 
1407. 1912.  1916,  2022,  2027;  delegations  of 
authority  at  49  CFR  1.50. 

2.  Section  591. 5(j)  would  be  revised  to 
read: 

§  591.5    Declarations  required  for 
importation. 

[j)(l]  The  vehicle  or  equipment  item 
does  not  conform  with  all  applicable 
Federal  motor  vehicle  safety  and 
bumper  standards,  but  is  being  imported 
for  a  temporary  period  solely  for  the 
purpose  of: 

(i)  Research, 

(ii)  Investigations, 

(iii)  Studies, 

(iv)  Demonstrations  or  training,  or 

(v)  Competitive  racing  events; 

(2)(i)  The  imporier  has  received 
written  permission  from  NHTSA.  or 

(ii)  The  importer  is  an  original 
manufacturer  of  motor  vehicles  that  are 
certified  to  comply  with  all  applicable 
Federal  motor  vehicle  safety  standards, 
and  is  a  manufacturer  of  the  type  of 
motor  vehicle  as  the  motor  vehicle  it 
seeks  to  import;  and 

(3)  The  importer  will  provide  the 
Administrator  with  documentary  proof 
of  export  or  destruction  not  later  than  30 
days  following  the  end  of  the  period  for 
which  the  vehicle  has  been  admitted 
into  the  United  States. 

3.  Section  591.6(g)  would  be  revised  to 
read: 

§  S91.6    Documents  accompanying 

declarations. 

.         .         ♦         •         • 

(g)  A  declaration  made  pursuant  to 
§  591. 5(j)  shall  be  accompanied  by  the 
following  documentation: 

(1)  A  declaration  made  pursuant  to 
section  591.5(j)(2)(i)  shall  be 
accompanied  by  a  letter  from  the 
Administrator  authorizing  importation 
pursuant  to  that  section.  Any  person 
seeking  to  import  a  motor  vehicle  or 
item  of  motor  vehicle  equipment 
pursuant  to  that  section  shall  submit,  in 
advance  of  such  importation,  a  written 


request  to  the  Administrator  containing 
a  full  and  complete  statement 
identifying  the  vehicle  or  equipment 
item,  its  make,  model,  model  year  or 
date  of  manufacture.  VIN  if  a  motor 
vehicle,  and  the  specific  purpose(s)  of 
importation.  The  discussion  of 
purpo8e(s)  shall  include  a  description  of 
the  use  to  be  made  of  the  vehicle  or 
equipment  item.  If  use  on  the  pubhc 
roads  is  an  integral  part  of  the  purpose 
for  which  the  vehicle  or  equipment  item 
is  imported,  the  statement  shall  request 
permission  for  use  on  the  public  roads, 
describing  the  purpose  which  makes 
such  use  necessary,  and  stating  the 
estimated  period  of  time  during  which 
use  the  vehicle  or  equipment  item  on  the 
public  roads  is  necessary.  The  statement 
shall  also  state  the  intended  means  of 
final  disposition  (and  disposition  date) 
of  the  vehicle  or  equipment  item  after 
completion  of  the  purpose  for  which  it  is 
imported. 

(2)  A  declaration  made  pursuant  to 
§  591.5(j)(2)(ii)  shall  be  accompanied  by 
a  written  statement  containing  the 
information  required  in  paragraph,  (g)(1) 
of  this  section. 

(4)  Section  591.7  (c).  (d),  and  (e)  would 
be  added  to  read: 

§  591.7    Restrictions  on  Importattons. 

(c)  An  importer  of  a  vehicle  which  has 
entered  the  United  States  under  a 
declaration  made  pursuant  to  §  591.5(j), 
shall  at  all  times  retain  title  to  it,  shall 
not  lease  it,  and  may  use  it  on  the  public 
roads  only  if  written  permission  has 
been  granted  by  the  Administrator, 
pursuant  to  S  591.6(g). 

(d)  Any  violation  of  a  term  or 
condition  imposed  by  the  Administrator 
in  a  letter  authorizing  importation  or  on- 
road  use  under  S  591.5(j)  shall  be 
considered  a  violation  of  15  U.S.C. 
1397(a)(1)(A)  for  which  a  civil  penalty 
may  be  imposed. 

(e)  If  the  importer  of  a  vehicle  under 
§  591, 5(j)  does  not  intend  to  export,  or 
destroy  the  vehicle  or  equipment  item 
not  later  than  3  years  after  its  entry,  the 
importer  shall  request  permission  in 
writing  from  the  Administrator  for  the 
vehicle  or  equipment  item  to  remain  in 
the  United  States  for  an  additional 
period  of  time,  subject  to  the  limitations 
of  §  591.7(b).  Such  a  request  must  be 
received  not  later  than  60  days  before 
the  date  that  is  3  years  after  the  date  of 
entry. 

Issued  on:  January  23. 1991. 
Michael  B.  Brownlee, 
Acting  Associate  Administrator  for 
Enforcement. 

[FR  Doc.  91-2022  Filed  1-28-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Supplement  to  tt>e  Environmental 
Assessment  for  ttte  Interim  Standards 
and  Guidelines  for  the  Protection  and 
Management  of  Red-Cockaded 
Woodpecker  Habitat  within  three- 
quarter  mile  of  Colony  Sites,  May  1990 

AQENCV.  Forest  Service.  USDA. 

action:  Notice:  availability  of 
supplement  for  review  and  comment 

SUMMARY:  The  Southern  Regional  Office 
of  the  USDA  Forest  Service  gives  notice 
of  the  availability  of  a  supplement  to  the 
Red-Cockaded  Woodpecker  interim 
standards  and  guidelines  Environmental 
Assessment  for  review  and  comment. 
The  scope  of  analysis  in  the  supplement 
pertains  to  the  Apalachicola  and 
Wakulla  Ranger  Districts  on  the 
Apalachicola  National  Forest  in  Florida 
and  the  Vernon,  Evangeline  and 
Kisatchie  Ranger  Districts  on  the 
Kisatchie  National  Forest  in  Louisiana. 
The  public  will  have  until  February  22, 
1991.  to  provide  the  Regional  Forester 
with  written  comments  on  the 
alternatives  being  considered  in  the 
supplement.  The  Regional  Forester's 
preference  in  alternatives  at  this  point  is 
alternative  4;  however,  after  considering 
the  comments  received,  the  Regional 
Forester  will  decide  which  alternative  to 
implement  The  affected  Forest  Plans 
will  be  amended  accordingly.  The 
interim  standards  and  guidelines  will  be 
in  effect  until  a  decision  is  reached  on 
the  Supplement  to  the  Final 
Environmental  Impact  Statement  for  the 
Regional  Guide  for  the  South  and  the 
Regional  Guide  is  amended  accordingly. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  February  22. 1991. 
ADDRESSES:  Send  comments  to  )oseph 
M.  Dabney.  Acting  RCW  EIS  Team 
Leader.  1720  Peachtreo  Rd.  NW.. 
Atlanta.  GA  30367.  Contact  Mr.  Dabney 


at  this  address  or  at  (404)  347-5097  for 

single  copies  of  the  supplement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  M.  Dabney.  Phone  No.  (404)  347- 

5097. 

Dated:  January  17. 1991. 
Robert ).  Lentz, 
Deputy  Regional  Forester. 
(FR  Doc.  91-1638  Filed  1-28-91;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Short-Supply  Review:  Certain  Coater 
Blade  Steel 

agency:  Import  Administration/ 

International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  short-supply  review 

and  request  for  comments  on  certain 

coater  blade  steel. 


summary:  The  Secretary  of  Commerce 
("Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  280  metric  tons 
of  certain  coater  blade  steel  for  1991 
under  the  U.S.-EC  steel  arrangement. 

SHORT-SUPPLY  REVIEW  NUMBER:  36. 
8UPPI.EMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act  Public  Uw  No.  101-221. 103  Stat 
1886  (1989)  ("the  Act"),  and  §  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures"),  the  Secretary  hereby 
announces  that  a  short-supply  request  is 
under  review  with  respect  to  certain 
coater  blade  steel  used  in  the  printing 
industry.  On  January  22. 1991.  the 
Secretary  received  an  adequate  petition 
from  J.N.  Eberie  &  Cie  ("Eberle")  of 
Augsburg,  Federal  Republic  of  Germany, 
through  the  Commission  of  the  European 
Communities,  requesting  a  short-supply 
allowance  for  280  metric  tons  of  this 
product  for  1991  under  Article  8  of  the 
Arrangement  Between  the  European 
Coal  and  Steel  Community  and  the 
European  Economic  Community  and  the 
Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products.  Eberie  is  requesting 
short  supply  beause  this  product  is  not 
available  in  the  United  States  and 


because  it  has  insufficient  quota 
available. 

The  requested  material  meets  the 
following  specifications; 

Width  range:  2.5-4.25  inches; 

Thickness  range:  0.012-0.050  inch: 

Straightness  deviation:  Maximum  of 
0.024  inch/ 10  feet  of  length; 

Flatness:  Extra  accurate,  with 
maximum  deviation  of  0.0025  inch/inch 
of  width; 

Other  High  wear  resistance,  edge 
finish  without  notches,  no  surface 
defects,  hardened  and  tempered,  narrow 
tensile  strength  tolerances  with 
maximum  deviation  :r7  KSI 

Section  4(b)(4)(B)(i)  of  the  Act  and 
I  357.106(b)(1)  of  Commerce's  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-supply  petition  not  later  than  the 
15th  day  after  the  petition  is  filed  if  the 
Secretary  finds  that  one  of  the  following 
conditions  exists:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  granted  short-supply 
allowances  for  this  product  during  each 
of  the  two  immediately  preceding  years. 
Therefore,  in  accordance  with  section 
4(b)(4)(B)(i)(n)  of  the  Act  and 
§  357.106(b)(l)(ii)  of  Commerce's  Short- 
Supply  Procedures,  the  Secretary  is 
appljing  a  rebuttable  presumption  that 
this  product  is  presently  in  short  supply. 
Unless  domestic  steel  producers  provide 
comments  in  response  to  this  notice 
indicating  that  they  can  and  will  supply 
this  product  within  the  requested  period 
of  time,  provided  it  represents  a  normal 
order-to-delivery  penod.  the  Secretary 
will  issue  a  short-supply  allowance  not 
later  than  Februarj'  6. 1991. 
COMMENTS:  Interested  parties  wishing  to 
comment  upon  this  review  must  send 
written  comments  not  later  than 
February  5, 1991,  to  the  Secretarj  of 
Commerce,  Attention;  Import 
Administration,  room  7866,  U.S 
Department  of  Commerce.  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washington.  DC  20230.  All  documents 
submitted  to  the  Secretar>'  shall  be 
accompanied  by  four  copies.  Interested 
parties  shall  certify  that  the  factual 
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information  contained  in  any 
submission  they  make  is  accurate  and 
complete  to  the  best  of  their  knowledge. 
Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Covenunent  who  are  directly 
concerned  with  tlie  short-supply 
determination)  witiiout  the  consent  of 
the  submitter  uniess  discioture  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of 
proprietary  infomatioa  shall  be 
accompanied  by  a  full  public  summary 
or  approximoled  presentation  of  all 
proprietary  infcBination  which  will  be 
placed  in  the  public  record.  AU 
comments  concerning  this  review  must 
reference  the  above-noted  short-supply 
review  number. 

KM  RMmm  IMFOMIATION  CONTACT: 
Sally  A.  Craig  or  Richard  O.  Weible. 
Office  of  A^vements  Compliance. 
Import  Administration.  U.S.  Department 
of  Commerce,  room  7886.  Pennsylvania 
Avenue  and  14th  Street.  NW.. 
Washington.  DC  20230.  (202)  377-0165  or 
(202)  377-0159. 

Dated:  juiiiary  24. 1091. 
Eric  I.  GaffinkaL 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  »1-2129  PUed  l-2»-ffl.  fl  45  am] 

BHXMQ  COOC  361<M)S-4I 

Short  Supply  Review:  Certain  Large 
Diameter  Steel  Line  Pipe 

AOENCT:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  short-supply  review 

and  request  for  comments  on  certain 

large  diameter  steel  line  pipe. 

SUMMARY:  The  Secretary  of  Commerce 
( "Secretary")  hereby  announces  a 
review  and  request  for  comments  on  a 
short-supply  request  for  15.923  net  tons 
of  certain  sizes  of  large  diameter  double 
submerged  arc  welded  ("DSAW")  line 
pipe  for  the  first  half  of  1991  under 
Article  8  of  the  U.S-EC  and  U.S.-Brazil 
steel  arrangements  and  paragraph  8  of 
the  U.S. -Japan  steel  arrangement 
SHORT-SUPPLY  REVIEW  NUMBER:  37. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  4(b)(3)(B)  of  the  Steel  Trade 
Liberalization  Program  Implementation 
Act.  Public  Law  No.  101-221 103  Stat. 


1886  (1989)  ("the  Act'),  and  S  357.104(b) 
of  the  Department  of  Commerce's  Short- 
Supply  Procedures.  19  CFR  357.104(b) 
("Commerce's  Short-Supply 
Procedures  ").  the  Secretary  hereby 
announces  that  a  short-supply 
determination  is  under  review  with 
respect  to  certain  large  diameter  DSAW 
steel  line  pipe  for  the  first  half  of  1991. 
On  January  18. 1991.  the  Secretary 
received  an  adequate  petition  from 
Texas  Gas  Transmission  Corporation 
("Texas  Gas  ")  requesting  a  short-supply 
allowance  for  a  total  of  15,923.2a  net 
tons  of  DSAW  steel  pipe  generally 
meeting  American  Petroleum  Institute 
grade  X-65  specifications.  36  inches  in 
diameter,  and  with  wall  thicknesses 
ranging  from  0.331  inch  to  0.477  inch. 
The  quantity  requested  is  broken  down 
as  follows;  9.587^4  net  tons  with  a  wall 
thickness  of  0.331  inch;  2.596.51  net  tons 
with  a  wall  thichness  of  0.397  inch;  and 
3.729.43  net  tons  with  a  wall  thickness  of 
0.477  inch.  This  pipe  is  for  use  in  the 
construction  of  a  natural  gas  pipeline  in 
the  United  States  and  must  be  delivered 
during  the  first  half  of  1991.  Texas  Gas 
requested  short  supply  under  Article  8 
of  the  Arrangement  Between  the 
European  Coal  and  Steel  Community 
and  the  European  Economic  Community 
and  the  Government  of  the  United 
States  of  America  Concerning  Trade  in 
Certain  Steel  Products,  Article  8  of  the 
Arrangement  Between  the  Government 
of  Brazil  and  the  Government  of  the 
United  States  of  America  Concerning 
Trade  in  Certain  Steel  Products,  and 
Paragraph  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Steel  Products.  Texas  Gas  in  requesting 
short  supply  because  the  three  U.S. 
manufacturers  of  this  DSAW  pipe 
cannot  meet  its  needs  for  this  product 
during  the  requested  time  period  and 
because  its  potential  foreign  suppliers 
have  insufficient  regular  export  licenses 
available. 

Section  4(b)(l|(Bl(ii)  of  the  Act  and 
S  357.106(b|(2)  of  Commerces  Short- 
Supply  Procedures  require  the  Secretary 
to  make  a  determination  with  respect  to 
a  short-sujjply  petition  not  later  than  the 
30th  day  after  the  petition  is  filed,  unless 
the  Secretary  finds  that  one  of  the 
following  conditions  exist:  (1)  The  raw 
steelmaking  capacity  utilization  in  the 
United  States  equals  or  exceeds  90 
percent;  (2)  the  importation  of  additional 
quantities  of  the  requested  steel  product 
was  authorized  by  the  Secretary  during 
each  of  the  two  immediately  preceding 
years;  or  (3)  the  requested  steel  product 
is  not  produced  in  the  United  States. 
The  Secretary  finds  that  none  of  these 


conditions  exist  with  respect  to  Ae 
requested  product,  and  therefore,  the 
Secretary  will  determine  whether  this 
product  is  in  short  supply  not  later  than 
February  15. 1991. 

COMMENTS:  Interested  parties  wishing  lo 
comment  upon  this  review  must  send 
written  comments  not  later  than 
February  5, 1991.  to  the  Secretary  of 
Commerce,  Attention:  import 
Administration,  room  7886.  MS. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street  NW.. 
Washhigton.  DC  20230.  Interested 
parties  may  file  replies  to  any  comments 
submitted.  All  replies  must  be  filed  not 
later  than  5  days  after  February  5, 1991. 
All  documents  submitted  to  the 
Secretary  shall  be  accompanied  by  four 
copies.  Interested  parties  shall  certify 
that  the  factual  information  contained  in 
any  submission  they  make  is  accurate 
and  complete  to  the  best  of  their 
knowledge. 

Any  person  who  submits  information 
in  connection  with  a  short-supply 
review  may  designate  that  information, 
or  any  part  thereof,  as  proprietary, 
thereby  requesting  that  the  Secretary 
treat  that  information  as  proprietary. 
Information  that  the  Secretary 
designates  as  proprietary  will  not  be 
disclosed  to  any  person  (other  than 
officers  or  employees  of  the  United 
States  Government  who  are  directly 
concerned  with  the  short-supply 
determination)  without  the  consent  of 
the  submitter  unless  disclosure  is 
ordered  by  a  court  of  competent 
jurisdiction.  Each  submission  of  . 
proprietary  information  shall  be 
accompanied  by  a  full  public  summary 
or  approximated  presentation  of  all 
proprietary  information  which  will  be 
placed  in  the  public  record.  All 
comments  concerning  this  review  must 
reference  the  above  noted  short-supply 
review  number. 

FOR  FURTHBI  INFORMATION  CONTACT! 
Sally  A.  Graig  or  Rirhard  O.  Weible. 
Office  of  Agreements  Compliance, 
Import  Administration,  U.S.  Department 
of  Commerce,  room  7886,  Pennsylvania 
Avenue  and  14th  Street  NW., 
Washington.  DC  20230,  (202)  377-0165  or 
(202)  3277-0159. 

DHted:  )anuary  24, 1991. 
Eric  I.  Garfinkel. 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  91-2128  Filed  l-2ft-81;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

Improving  Acceptance  of  U,S. 
Products  in  International  Markets; 
Opportunity  for  Interested  Parties  to 
Attend  and  Observe 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  workshop. 

summary:  On  December  14, 1990,  the 
National  Institute  of  Standards  and 
Technology  announced  a  Pressure 
Vessel  workshop  cosponsored  with  The 
American  Society  of  Mechanical 
Engineers,  the  first  of  a  series  of 
workshops  in  various  products  sectors, 
to  gather  information,  insights,  and 
comments  to  determine  conformity 
assessment  related  activities  (testing, 
certification,  accreditation,  quality 
assessment,  etc.)  in  which  the  U.S. 
Government  can  assist  U.S.  industry  in 
gaining  product  acceptance  within  other 
markets  such  as  the  European 
Community  (EC).  (See  FR.  Vol.  55.  No. 
241,  December  14, 1990.  page  51460.)  Due 
to  the  large  number  of  requests  to 
attend,  the  workshop  is  relocated  from 
room  4830  to  the  Auditorium  at  the  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 
DATES:  The  Pressure  Vessel  workshop 
will  be  held  at  9:30  a.m.  on  Thursday, 
January  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bert  G.  Simson,  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology.  Administration 
Building,  room  A-603.  Gaithersburg,  MD 
20899;  (301-975-^«)06). 

Dated:  January  22, 1991 
John  W.  Lyons, 

Director. 

[FR  Doc.  91-1974  Filed  1-28-91:  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[P322B1 

Marine  Mammals;  Application  for 
Permit  College  of  the  Atlantic 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1381- 
1407).  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (16 
U  S.C.  1531-1544),  and  the  regulations 


governing  endangered  fish  and  wildlife 
permit  (50  CFR  parU  217-222) 

1.  Applicant  Dr.  Steven  K.  Katona, 
College  of  the  Atlantic.  105  Eden  St..  Bar 
Harbor,  ME  04609, 

2.  Type  of  Permit  Scientific  research 
and  scientific  purposes. 

3.  Name  and  Number  of  Marine 
Mammals:  Fin  whales  [Balaenoptera 
ptiysalus]  500. 

4.  Type  of  Take:  The  applicant 
proposes  to  take  by  harassment  the 
above  species  over  a  5-year  period  for 
photoidentification  and  collection  of 
skin  biopsies.  Of  the  500  animals.  20 
biopsy  samples  will  be  taken  from 
females  and  their  calves  (10  each). 
Annual  take  will  not  exceed  100 
animals. 

The  collection  of  this  small  number  of 
samples  from  individuals  of  known 
maternal  lineages  will  be  used  as  a 
control  for  kinship  analysis.  Additional 
samples  for  comparison  will  be  obtained 
from  other  countries  include,  but  not 
limited  to  Canada.  Greenland,  and  Italy. 
Animals  from  those  regions  will  be 
biopsied  by  researchers  currently 
working  in  each  of  these  countries. 
Sampling  will  be  conducted  under  the 
regulations  of  each  country  and  samples 
will  be  exchanged  in  accordance  with 
CFTES  provisions.  Samples  collected  in 
the  U.S.  will  be  exported,  if  needed,  to 
supplement  studies  initiated  by 
collaborating  scientists. 

5.  Location  and  Period  of  Activity: 
Sampling  will  begin  in  Spring  1991. 
Samples  will  be  collected  in  waters 
between  the  mid-Atlantic  Bight  and 
Maine.  Specifically,  waters  east  of  Cape 
Charles.  MD.  Cape  May,  NJ,  Long  Island, 
NY.  Block  Island.  Rl.  Great  South 
Channel  and  Massachusetts  Bay.  MA. 
Jeffreys  Ledge,  NH.  and  Mt  Desert 
Rock,' ME. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  apphcation 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  1335  East 
West  Hw7.,  room  7324,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 


those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  m  connection 
with  the  above  application  are  available 
for  review  by  appointment  in  the 
following  offices; 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East 
West  Hwy.,  room  7324.  Silver  Spring. 
Maryland  20910.  (301)  427-2289: 
Director,  Northeast  Region.  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive.  Gloucester, 
Massachusetts  01930.  (508)  281-9300. 
and 
Director,  Northwest  Region.  National 
Marine  Fisheries  Service.  "600  San 
Point  Way,  NE..  BIN  C15700,  Seattle. 
Washington  98115,  (206)  526-6150. 

Dated:  January'  22. 1991. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FK  Doc  91-1983  Filed  l-2fr-91;  8:45  am] 
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IModlficatioo  Mo.  1  to  Permit  No.  653; 
P371A1 

Marine  Mammals;  Modification  of 
Permit  Dulce  University  Marine 
Laboratory 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  Sections  216.33  (d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Pari  216).  Scientific 
Research  Permit  No.  653  issued  to  Duke 
University  Marine  Laboratory.  Pivers 
Island,  Beaufort,  North  Carolina  28516- 
9721.  on  November  4. 1988  (53  FR  46643) 
is  modified  in  the  following  manner: 

Section  B.8  is  deleted  and  replaced  by: 

8.  This  permit  i«  valid  with  respect  to  the 
activities  authorized  herein  until  December 
31.1991 

This  modification  became  effective 

December  31. 1990. 
Documents  submitted  in  connection 

with  the  above  modification  are 

available  for  review  by  appointment  in 

the  following  offices: 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  NOAA,  1335 
East  West  Highway,  room  7324.  Silver 
Spring.  Maryland  20910  (301/427- 
2289);  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service.  NOAA,  9450 
Roger  Boulevard.  St.  Petersburg, 
Florida  33702  (813/893-3141). 
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Dated:  {aaiMry  22,  IWl. 
Nancy  FMlar, 

Director.  Office  of  Protected  Reaoarcn. 
National  Mantie  Fisheries  Service. 
[Fit  Doc  91-iaM  Fiied  1-28-61.  &45  an| 
MLiaM  COM  >•«•-»-« 


EiHtawqw^  Mafhw  Marrmwi* 

AOCNCY:  NatiooaJ  Marine  Fisheries 
Service  NOAA.  Commerce. 
ACTKNC  Modification  No.  2  to  Permit  Na 
518  (P273D). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  {§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  and  S  220.24  of  the 
Regulations  Governing  Endangered 
Species  (50  CFR  part  217-222).  Scientific 
Research  Permit  No.  518  was  issued  to 
LGL  Limited.  Environmental  Research 
Associates,  22  Fisher  Street.  P.O.  Box 
2fiO,  King  City,  Ontario.  Canada  LOG 
IKO  on  August  23, 1985  (50  FR  35286). 
The  Permit  was  modified  on  December 
23, 1987.  and  is  further  modified  as 
follows: 

Delete  Special  Condition  B.7.  and 
replace  with  the  following: 

7.  This  Permit  is  valid  with  respect  to  the 
taking  authonzed  herein  until  December  31. 
1991. 

All  conditions  currently  contanwd  in 

the  Permit  remain  in  effect. 
This  modification  is  effective  on 

January  1. 1991. 
Documents  submitted  in  connection 

with  Permit  Na  518  and  Modifications 

are  available  for  review  in  the  following 

offices: 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service.  1335  East- 
West  Highway,  Room  7330.  Silver 
Spring,  Maryland  20910;  and 

Director.  Alaska  Region.  National 
Marine  Fisheries  Service,  NOAA,  P.O. 
Box  21668,  luneau.  AK  99602. 

Dated:  January  17, 1991. 
Nancy  Foster, 

Director.  Office  of  Protected  nescarccs. 
National  Marine  Fisheries  Ser\-ice. 
|FR  Doc.  91-1969  Filed  1-28-91:  8:45  8m| 
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Endangered  Marine  Mammals 

AQEHCr:  National  Manne  Fishenes 

Service,  NOAA,  DOC. 

action:  Modification  No.  1  to  Permit  No. 

719  (P470). __^ 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 


CFR  part  216)  and  §  220.24  of  the 
Regulations  Governing  Endangered 
Species  (50  CFl*  parts  217-222). 
Scientific  Research  Permit  No.  719  was 
issued  to  Dr.  Walter  H.  Munk.  Scripps 
Institution  of  Oceanography  (A-025). 
Institute  of  Geophysics  and  Planetary 
Physics.  La  |oIla.  Cuiifomia  92093,  on 
December  7. 1990  (55  FR  51311).  and  is 
modified  as  follows: 

Changes  to  section  A.  Number  and 
Kind  of  Manae  Mammals  Replace  A.l. 
with  the  foliowiTtg: 

\.  No  more  than  15.000  Antarctic  fur  seals, 
100.000  soTithem  elephant  seals.  6900  sei 
whales.  42,100  fin  whales.  103.300  minke 
whales.  54.700  killer  whales.  1500  blue 
whales.  1000  hoitipback  whale.s.  10(M 
southern  right  whales,  23,700  sperm  whales, 
and  an  unspecified  number  of  other  species, 
all  sizes,  sex  and  age  classes,  shall  be 
harrassed  dunng  the  co»irse  of  the 
experiment  in  the  vicinity  of  Heard  Island  in 
the  Southern  Indian  Ocean  in  an  area  of  40 
km  radius  around  a  point  53*  14'  South,  74" 
31'  East. 

Add  the  following  species  to  A2: 

2.  Spectacled  porpoise  {Australophocaeita 
dioptnca\.  Strap-toothed  whale  {Mesoplodon 
layardi].  Andrew  •  beaked  whale 
[Mesopiodan  Uiwdoini].  Arnoux's  beaked 
whale  [Berardius  amuxii].  Hourglass  dolphin 
[Lagenorhynchus  cruciger]. 

All  conditions  currently  contained  in 

the  Permit  remain  in  effect. 
This  modification  is  effective  on 

January  22. 1991. 
Documents  submitted  in  connection 

with  the  above  modification  are 

available  for  review  in  the  following 

offices: 

Office  of  Protected  Resources,  National 
Marine  Fishenes  Service,  1335  East- 
West  Highway,  Room  7320,  Silver 
Spring,  Maryland  20910; 

Director,  Alaska  Region.  National 
Marine  Fishenes  Service,  NOAA.  709 
West  9th  Street,  Federal  Building.. 
Juneau,  Alaska  99802: 

Director.  Northeast  Region,  National 
Marine  Fisheries  Service, 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive.  Gloucester. 
Massachusetts  01930; 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA.  7600 
Sand  Point  Way,  NE  BLN  C15700, 
Seattle,  Washington  98115: 

Director.  Southeast  Region.  National 
Marine  Fishenes  Service,  NOAA,  9450 
Koger  Boulevard.  St.  Petersburg, 
Florida  33702; 
Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA.  300 
South  Ferry  Street,  Terminal  Island. 
California  90731-7415;  and 
Administrator,  Western  Pacific  Area 
Office,  National  Marine  Fisheries 


Service.  NOAA,  2570  Dole  Street 

Room  106,  Honolulu.  Hawaii  96822- 

2396. 

Dated:  Jantjary  22, 1991. 
William  W.  Fox.  Jr., 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc  91-1990  Filed  l-2»-91:  8:45  amj 
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(Modiflcatian  Na  1  to  Permit  No.  634] 

Marine  Mammals;  ModlficaUon  of 
Permit;  Marine  World  Foundation 
(P172C) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  §  216,33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Public  Display  Permit  No. 
634  issued  to  the  Marine  Worid 
Foundation,  Marine  World  Parkway, 
Vallejo,  California  94589,  on  April  29, 
1988  (53  FR  16307),  is  modified  in  the 
following  manner: 
Section  B.4  is  deleted  and  replaced  by: 
4.  The  authority  to  acquire  the  marine 
mammals  authorized  herein  shall  extend 
from  the  date  of  issuance  through  December 
31, 1992.  The  terms  and  conditions  of  this 
Permit  (Sections  B  and  C)  shall  remain  in 
effect  as  long  as  one  of  the  marine  mammals 
taken  hereunder  is  maintained  in  captivity 
under  the  authority  and  responsibility  of  the 
Permit  Holder. 

This  modification  became  effective  on 
December  31, 1990. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  by  appointment  in 
the  following  offices: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA,  1335 
East-West  Highway,  room  7324,  Silver 
Spring,  Maryland,  20910  (301/427- 
2289);  and 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  300 
South  Ferry  Street,  Terminal  Island, 
California  90731  (213/514-6196). 

Dated:  January  18, 1991. 
Nancy  Foster. 

Director.  Office  of  Protected  Resources, 
National  .Marine  Fisheries  Ser\'ice. 
IFR  Doc.  91-1967  Filed  1-28-91;  6:45  amj 
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[Modmcatlon  No.  4  to  Permll  573] 

Marine  Mammals;  Modification  of 
Permit;  Dr.  WHIIam  Watklns  (P70C) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  S  218.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  importing  of  Marine  Mammals  (50 


Federal  Regiater  /  VoL  56;  No;  1^  /  Tuesday.  January  29.  1^91  /'  Notices 
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CFR  part  218}.  and  %  22Q.2A  of  the 

regulations  on  endangered  species  (50 
CFR  parts  217-222);  Scientific  Research 
Permit  No.  573  issued  to  Dr.  William 
Watkins,  Woods  Hole  OcMnographir 
Institution.  Woads-Hble,  Massachusetts 
02543.  on  November  21. 1986  (51  FR 
43422),  as  modified  on  Dtecember  31, 
1987  (53  FR  9348).  August  30. 1988  (53  FR 
34139),  and  August  2&.  1990  (FR  37343)  is 
further  modified  as  follows: 
Section  B.5  is  replaced  by:. 

5,  Theauthority  to  take  by  harassment, 
tagging  or  other  activities  authorized  herein. 
shall  extend  from  tiie  date  of  issuance 
through  December  31. 1991. 

This  modification  became  effective  on 
December  31, 1990. 

Documents  submitted  in  connection 
with  the  above  modifications  are 

available  for  review  in  the  following 
offices; 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  NOAA.  1335 
East  West  Highway,  room  7324.  Silver 
Spring,  Maryland.  20910  (301/427- 
2289);  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester. 
Massachusetts  01930  (508/281-9200) 

Dated:  January  18.  1991. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  91-1988  Filed  1-2&-91:  8:45  am) 
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Marina  Mammals;  lasxance  of  Penntt;^ 
Dr.  Daaoa  Renouf  (P466) 

On  January  10, 1990,  notice  was 
published  in  the  Fedoeal  Register  (55  FR 
891)  that  an  application  had  been  filed 
by  Dr.  Deane  Renouf,  Associate 
Professor,  Ocean  Sciences  Centre, 
Memorial  University  of  Newfoundland. 
St.  John's,  Newfoundland,  Canada  AlC 
5S7,  for  a  permit  to  obtain  a  blind  harp 
seal  [Phocagroenlandica]  for  use  in 
behavioral  research  associated  with 
sensory  function  and  orientation  as 
described  in  the  application. 

Notice  is  hereby  given  that  on  January 
18, 1991,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (18  U.S.C.  1361-1407).  the  National 
Marine  Fisheries  Service  issued  a  Permit 
for  the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

The  Permit  is  available  for  review  in 
the  following  offices; 
Office  of  Protected  Resources,  National 

Marine  Fisheries  Service,  1335  East 

West  Hwy.,  Silver  Spring,  Maryland 

20910;  and 


Director,  Northeast  Region,  Nationai 
Marine  Fisheries  Service,  One 
Blackburn  Drive.  Gloucester,  MA 
01930 
Dated:  January  18, 1991. 

Nancy  Foster. 

Dirsctor.  OffJce  of  Protected  Resources, 

National  Marine  FiBhenes  Service. 

[FR  Doc.  91-1991  Filed  1-28-91.  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMEM.TATION-OF  TEXTILE 
AGREEMENTS 

Rescission  of  «Raquast  to  Consult 
and  CanceUatioft  of  a  Umtt  en  Certain 
Cotto»a»mManMa*  Fitow  Textile 
Producte  Producal  er  Manufactured  in 
Bradl 

January  23, 1991. 

A6ENCY:  Committee  for  the 

Implementatmn  of  Textile  Agreements 

(QTA). 

action:  Announcing  the  rescission  of  a 

request  to  consult  and  cancelling  a  limit 

EPrecnvB  DATK  January  30. 1991 . 
FOR  FURTHEB  INFOPMATION  CONTACr 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-^1212. 
SUPPLfMENTART  INFORMATION: 

Authonty:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  [7 
U.S.C.  1854). 

The  United  States  Government  has 
decided  to  cancel  the  request  made  on 
February  23. 1990  to  consult  on  imports 
of  cotton  and  man-made  fiber  nightwear 
in  Categories  351/651.  Should  it  become 
necessary  to  discuss  these  categories 
with  the  Government  of  the  Federative 
Republic  of  Brazil  at  a  later  date,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  55  FR  50756.  published  on 
December  10, 1990).  Also  see  55  FR 
23961,  published  on  June  13. 1990. 
Auggie  D.  Taatillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  .Agreements 

Committee  for  the  ImplemBntation  of  Taxtile 
Agreements 

January  23,  1991. 
Commissioner  of  Customs. 
Department  af  the  Treasury.  Washington.  DC 
20229. 


Dear  CommisMoner  E£fecti»a  on  January 

30.  1991,  this  directive  cancela  the  hmii 
established  in  the  directi\  e  of  June  6.  1890  for 
cotton  and  man-made  fiber  textile  products  la 
Categories  351/651.  produced  or 
manufactured  in  Brazil  and  exported  during 
the  period  May  24  1996  thrmigh  March  31. 
1991. 

The  Committee  for  the  Irr.piementtrtion  of 
Textile  Agreements  has  dEtemined  that  this 
action  falls- vwthin  the  foreign  affatrs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  563(a^(T.). 
Sincerely. 
Auggie  D.  Tantillo, 

Chairman.  Committee  forthe  implementatiim 
of  Textile  .Agreements. 
(FR  Doc  91-2(773  Filed  1-2»-9T:  8:45  amJ 
BILUNG  COM  Mia-BA-M^ 


Announcing  an  Import  Limit  for 
Certain  Canon  TertHe  Prodoets 
Produced  or  Ntanufactured  In  the 
United  Arab  Emirates 

January  23.  1991 

AOBtCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CFTA). 

ACTiONrlBftuing  a  df  tecbve  to  the 

Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE  January  30. 1991. 

FOR  FURTHER  INPOMMTIOH  COirrACTT 

JenmferTallanco.  International  Trade 
Specialist,  Office  of  Textiles  and- 
Apparel,  U.S.  Department  of  Commerce, 
[202]  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-5810.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715: 
SUPPLEMENTARY  INFORMATieN: 

Authority:  E-icecutive  Order  11661  of  March 
3,  1972.  as  amended,  section. 204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use  1864). 

A  Memorandum  of  Understanding 
dated  December  18. 1990  betvkeen  the 
Govemmenls  of  the  United  States  and 
the  United  Arab  Emirates  establishes  a 
limit  for  Category  352  for  the  period 
January  1, 1991  through  December  31.. 
1991. 

A  dfescription  of  the  textile  and 
appanel  categones  m  teims  of  HTS 
numbers  is  available  in  the  CorrelBtion: 
Textile  and  Apparel  Categones  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (»ee  Fedwial  Hejoster 
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notif.e  55  FR  50756,  published  on 
December  10. 1990). 
Auggi*  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  for  tb«  Implementation  of  Textile 
Agreem«nts 

January  23,  1991. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive  amends, 
but  does  not  cancel,  the  directive  of 
December  21. 1990  issued  to  you  by  (he 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textile  products,  produced  or  manufactured  in 
the  United  Arab  Emirates  and  exported 
during  the  period  January  1.  1991  through 
December  31,  1991. 

Effective  on  January  30.  1991,  you  are 
directed  to  amend  the  December  21. 1990 
directive  to  establish  a  limit  for  Category  352 
at  a  level  of  224.720  dozen.' 

Imports  charged  to  the  limit  for  Category 
352  for  the  period  beginning  lanuary  1,  1990 
and  extending  through  December  31. 1990 
shall  be  charged  against  the  level  of  restraint 
to  the  extent  of  any  unfilled  balance.  In  the 
event  the  limit  established  for  that  period  has 
been  exhausted  by  previous  entries,  such 
goods  shall  be  subject  to  the  level  set  forth  in 
this  directive. 

Import  charges  will  be  provided  as  data 
become  available. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Auggie  D.  Tantillo. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  91-2072  Filed  1-28-91;  8;45  am) 
•tUJNO  cooc  isio-on-K 


COMMOOiTY  FUTURES  TRADING 
COMMISSION 

Advisory  Committee  on  CFTC-State 
Cooperation;  Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2,  §  10(a), 
that  the  Commodity  Futures  Trading 
Commission's  Advisory  Committee  on 
CFTC-State  Cooperation  will  conduct  a 
public  meeting  in  the  Fifth  Floor  Hearing 
room  at  the  Commission's  Washington, 
DC  headquarters  located  at  room  532, 
2033  K  Street,  NW.,  Washington.  DC 
20581,  February  21. 1991,  beginning  at  9 
a.m.  and  lasting  until  1  p.m.  The  agenda 
will  consist  of: 


>  The  limit  hat  no)  been  idjusted  to  account  for 
any  imports  exported  after  December  31.  laSO 


Agenda 

1.  Opening  remarks — Wendy  L.  Gramm. 

Chairman.  CFTC;  Fowler  C.  West, 
Commissioner,  CFTC  and  Chairman, 
Advisory  Committee  on  CFTC-State 
Cooperation; 

2.  Discussion  of  the  state/federal  regulatory 

issues  involving  commodity  pools, 
particularly  the  effects  of  the  Commodity 
pool  guidelines  issued  by  the  North 
American  Securities  Administrators 
Association  (NASAA); 

3.  Discussion  of  the  recently  passed 

California  Commodity  L^w  of  1990  and 
status  report  on  the  adoption  of  the 
NASAA  Model  State  Commodity  Code  in 
other  states: 

4.  Report  on  the  continuing  efforts  to  promote 

a  consumer  education  program  in  the 
public  schools  in  the  upper  midwest 
region,  and  discussion  of  a  possible 
CFTC  brochure  on  customer  protection; 

5.  Report  on  CFTC  reauthorization  and  other 

legislative  issues;  and 

6.  Discussion  of  other  questions  of  concern  to 

Advisory  Committee  members. 

The  Advisory  Committee  was  created 
by  the  Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on  matters 
of  joint  concern  to  the  States  and  the 
Commission  arising  under  the 
Commodity  Exchange  Act,  as  amended. 
The  purposes  and  objectives  of  the 
Advisory  Committee  on  CFTC-State 
Cooperation  are  more  fully  set  forth  in 
the  March  27, 1990  Seventh  Renewal 
Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Commissioner  Fowler  C.  West,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  pubHc  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  of  the  attention  of: 
The  Advisory  Committee  on  CFTC-State 
Cooperation  c/o  Commissioner  Fowler 
C.  West.  Commodity  Futures  Trading 
Commission,  2033  K  Street,  N.W., 
Washington,  DC  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Commissioner  West  in 
writing  at  the  foregoing  address  at  least 
three  business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Commission  in  Washington, 
DC  on  lanuary  23, 1991. 
lean  A.  Webb. 

Secretary  of  the  Commission. 
[FR  Doc.  91-1985  Filed  1-28-91;  8:45  am) 

MIXING  COOE  eJ61-01-M 


DFPARTMFNT  OF  DEFENSF 

Department  of  the  Air  Force 

Community  College  of  the  Air  Forc» 
Board  of  Visitors  Meeting 

The  Community  College  of  the  Air 
Force  (CCAF)  Board  of  Visitors  will  hold 
a  meeting  on  Tuesday,  30  April  1991,  at  8 
a.m.,  room  113,  Building  843,  Sheppard 
Air  Force  Base,  Texas. 

Purpose  of  the  meeting  is  to  review 
and  discuss  academic  policies  and 
issues  relative  to  operation  of  CCAF. 
Agenda  items  include:  The  Air  Training 
Command  Program  Plan;  the  impact  on 
training  of  budget,  accessions,  and  base 
closure;  the  Air  Force  Inspector 
General's  review  of  CCAF  impact;  and 
policies  affecting  certificate  and  degree 
programs. 

For  further  information  contact  Major 
Paul  R.  Brown,  (205)  293-7937, 
Community  College  of  the  Air  Force. 
Maxwell  Air  Force  Base,  Montgomery. 
Alabama  36112-6655. 
Patsy  ).  Conner, 

Air  Force  Federal  Register.  Liaison  Officer. 
[FR  Doc.  91-2054  Filed  1-28-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Not.  QF85-253-002,  et  aL] 

North  Powder  Energy,  Inc.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  North  Powder  Energy,  Inc. 

[Docket  No.  QF85-253-000) 
January  16, 1991. 

On  January  9, 1991.  North  Powder 
Energy.  Inc.,  of  1580  Valley  River  Drive, 
Suite  290,  Eugene,  Oregon  97401-2148. 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  6.2  MW  facility  is  located  on 
Oregon  State  Highway  237  in  La 
Grande,  Oregon  and  will  consist  of  a 
biomass-fueled  boiler  (BMFB),  a 
condensing  steam  turbine  generator,  and 
wood  gasification  system.  The  wood 
gasification  system  produces  wood  gas 
to  be  burned  by  the  BMFB.  The  original 
certification  was  issued  to  Time  Energy 


Federal  RegMter  /  Vol.  56*  No.  19  /  Tuesday.  Januafy  29,  Ifl^  /■  Rtoticea 


Systems,  Inc.  on  May  6,  ia8&  31  It£B£ 
I  r>2,163  (1985).  The  instant 
recertification  is  requested  due  tt? 
tr.'nsfer  of  ownership  of  both  wood 
gasification  system  and  the  geriETaiting 
faciiitiHS  from  NCP  Acquisition,  Inc.  and 
Ciitaiyst  Criastad  Gorporatton  to  Gary 
Marcus,  winch  will  be  renamed  to  North 
Powder  Woodgfls  Inc.  and  IVorth 
I'owder  Energy.  Inc.,  respectively. 
Comment  datp:  Thirty  days  from 
publication  in  the  Federal  Re^ster,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacifrc  G»  and  Electric  Co. 

[Docket  No.  ER90-667-00tl 
January  17.  1991. 

Take  notice  that  on  January  14,  1991. 
Pacific  Gas  and  Electric  Compair,' 
(PGSE)  tendered  for  filing  a  compliance 
report  modifying  the  Interconnection 
Agreement  (lA)  filed  in  Docket  No. 
ER90-567-000  for  the  Sacramento 
Municipal  Utility  District  (SMUD). 

Upon  its  effective  date  the  Agfeement 
will  terminatB  and  supersede  Rate 
Schedule  No.  124  (the  Interconnection 
Rate  Schedule,  which  was  made 
effective  by  the  Comra^Hsion  as  of 
January  1, 1990.  subject  to  re&ind)  and 
all  FERC-jurisdictional  amendments, 
agreements,  supplements  and  rate 
schedules  filed  thereunder,  except 
Supplement  Nos.  1  and  2.  which  are  the 
Facility  Connection  Agreement  between 
the  Parties  and  was  made  effective 
under  separate  order  by  the 
Commission. 

PG*E  states  that  this  submittal  is  in 
compliance  with  the  Commission's  order 
issued  October  31.  1990.  The  significant 
modifications  to  the  lA  ordered  by  the 
Commission,  in  footnote  47  of  the  order, 
provide  the  option  of  complying  by 
eliminating  the  market-based,  pricing 
flexibility  provisions  from  the 
coordination  power  services  section. 
Under  this  method  of  compliance  the  lA 
is  modified  to  initially  provide  for  the 
only  cost-based  coordination  power  and 
transmission  services. 

Comment  date:  January  31. 19C1.  m 
accordance  with  Standa.'-d  Paragraph  E 
at  the  end  of  this  notice 

3.  Notthem  States  Power  Company 
(Minnesota)  v.  Southern  .Minnesota 
Municipal  Power  Agency 

[Docket  No.  EL91-13-OO01 

January  17. 1991. 

Take  notice  that  on  Januar>  9, 1891, 
Northern  States  Power  Company 
(Minnesota)  (hereinafter  "NSP") 
tendered  for  filing  a  Complaint  and 
Petition  for  Declaratory  Relief  pursuant 
to  Rules  206  and  207  of  the 
Commission's  Rules  of  Practice  and 


Procedure  (18  CFR  385.206;  385.207).  NSP 
stfft^that  it  complaias  of  the  conduct  of 
Southern  Minnesota  Municipal  PovNier 
Agency  (hereafter  "SMMPA")  in  failing 
to  pay  for  services  rendered  in 
accordance  with  the  terms  of  a  series  of 
contracts  filed  as  rate  schedules  with 
this  Commission,  under  which  NSP 
provides  transmission  service,  and  NSP 
seeks  a  declaration  of  the  rights  and 
responsibilities  of  the  parties  under 
these  rate  schedules. 

Comment  date:  February  19, 1991.  in 
accordance  with  Standanl- Paragraph  E 
at  the  end  of  this  notice. 

4  Baltimore  Ga«  and  Electnc  Ce. 

[Dorket  No.  ER91-216-000J 
January  17. 1991. 

Take  notice  that  on  January  15. 1'ggi. 
Balitmore  Gas  and  Electric  Company 
(BG&E)  tendered  for  filing,  as  an  initial 
rate  schedule,  a  letter  agreement 
between  BG&E  and  Public  Service 
Electric  and  Gas  Company  (PS) 
reflecting  BG&E's  sale  to  PS  of  one 
hundred  percent  of  BG&E's  entitlement 
for  the  use  of  the  Pennsylvania-New 
Jersey-Marj'land  Interconnection's  (PJM) 
transmission  system  which  is  used  to 
import  energy  from  systems  to  the  west 
of  PJM  at  a  rate  of  three  hundred 
seventy  dollars  ($370.00)  per  megawatt 
week  each  week  for  the  period 
December  31, 1990— December  29,  1991. 
PS  has  concurred  in  this  rate  scheduled 
by  its  execution  of  the  Letter  Agreement. 
BG&E  requests  that  the  Commission 
waive  its  customary'  notice  period  and 
allow  the  rate  schedule  to  become 
effective  December  31. 1990. 

Comment  date:  January  31, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  EK  89-43-001  ] 
January  17, 1991. 

Take  notice  that  on  Januan,'  14. 1991. 
Pacific  Gas  and  Electnc  Company 
(PG&E)  tendered  for  filing  a  compliance 
report  modifying  the  Transmission  Rate 
Schedule  (TRS)  filed  in  Docket  No. 
ER89-49-000  for  the  Sacramento 
Municipal  Utilitv  District  (SMUD)  [Rate 
Schedule  FERC  No.  123). 

PG&E  states  that  this  filing  is  being. 
submitted  in  compliance  with  the 
Commissions  order  issued  on  October 
31.  1990  in  this  docket.  The  significant 
modifications  to  the  TRS  ordered  by  the 
Commission  concern:  (1)  The  use  of  1988 
test  year  cost  support;  (2)  the  deletion  of 
the  area  subfunction  charge  and  related 
area  loss  factor:  (3)  the  deletion  of 
Southern  California  Edison  restriction; 
(4)  the  modification  of  the  curtailment  in 
Section  C.2;  (5)  the  modification  of 


Section  Bi6  regacdinj  Mitigation 
MeaAui«8i  (6)  the  modifiGation  of 
SMUD's  sescurity  deposit  obiigatioiie; 
(7)  the  modification  of  SMUD's 
obligatltms  under  Section  G.2'of  the 
TRS.  and  (8)  the  reduction  of  the  rat^of 
return  on  common  equity- 

Comment  date:  January  31. 1991.  m 
accordance  with  Standard  Paragrao-'  ^ 
at  the  end  of  this  notice. 

6.  Niagara  Mohewk  Ptrwm  Gor-» 

IDoiikel  No.  ER91-21O-Q0C1 
January  17.  1991. 

Take  notice  that  Niagara  Mohawk 
Power  Corponanon  (Niagaa  Mohawk) 
tendered  for  filing  on  January  10. 199t, 
an  agreement  between  Niagara  Mohawk 
and  Selkirk  Cogen  Partners  If.  LP. 
(Selkirk)  dated  December  13. 1990 
providing  for  certain  transmission 
services  to  Selkirk.  This  agreement 
provides  for  the  transmission  and 
delivery  by  Niagara  Mohawk  of 
specified  quantities  of  pow£r  produced 
by  Selkirk  to  be  sold  by  Selkirk  to 
Consolidated  Edison  Company  of  New 
York  (Con  Ed)  under  separate 
agreement.  Firm  services  under  this 
agreement  are  proposed  to  commerce  as 
of  the  commercial  operation  date  of 
Selkirk's  Production  Facility,  as  that 
term  is  defined  in  the  Selkirk-Con  Ed 
power  purchase  agreement  (The 
commercial  operation  date  is  currently 
projected  by  Selkirk  to  be  January  1993). 

Niagara  Mohawk  requests  waiver  of 
the  Commission  s  notice  requiremente. 
18  CFR  35.3(bl,  35.11.  Waiver  is 
warranted  because  approval  of  this 
contract  at  this  time  is  necessary  for  the 
successful  obtainment  of  financing  for 
construction  of  the  Production  Facility. 

Copies  of  this  filing  were  sen.  ed  upotr 
Selkirk  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  January  28. 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

7  South  Carolina  Public  Se-^ice 
Authoiiiy 

[Docket  No.  ES9T-13-000I 
January  17. 19S1 

Take  notice  that  on  fanuary  14. 199$. 
South  Carolina  Public  Service  Authority 
("Applicant ")  filed  an  application  with- 
the  Federal  Energy  R-egulatory 
Commission  ('Commission  )  pursuant 
to  section  204  of  the  Federal  Power  Act 
seeking  authority  to  issue  not  mone  than 
S150  million  in  tax-exempt  revenue 
bonds.  The  Applicant  asks,  in  the 
alternative,  an  order  dismisaog  the 
application  for  lack  of  jurisdiction.. 
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Comment  date:  February  13, 1991,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corp. 

IDocket  No.  ER90-26-005| 

January  17, 1991 

Take  notice  that  on  January  14, 1991, 
American  Electric  Power  Service 
Corporation  tendered  for  filing  its 
Compliance  Refund  Report  pursuant  to 
the  Commission's  Letter  Order  issued 
October  2, 1990  in  this  docket. 

Comment  date:  January  31. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER91-209-O00| 
January  17,  1991 

Take  notice  that  the  Northeast 
Utilities  Service  Company  ("NUSCO"  on 
behalf  of  the  Connecticut  Light  and 
Power  Company  ("CL&P"),  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company  and 
Holyoke  Power  and  Electric  Company 
(each  a  subsidiary  of  Northeast  Utilities 
and  hereafter  collectively  called  the 
"NU  Companies  ")  tendered  for  filing  a 
Transmission  Service  Apjreement,  dated 
November  29, 1990  (the  "amended  and 
restated  TSA")  between  the  NU 
Companies  and  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
("CMEEC").  The  amended  and  restated 
TSA  when  it  becomes  effective  would 
amend,  restate,  and  supercede  the 
currently-effective  Transmission  Service 
Agreement  dated  September  25.  1980 
between  the  NU  Companies  and 
CMEEC.  (FERC  Rate  Schedule  Nos, 
CLAP  217  and  Supplements  1-5. 
WMECO  180,  HWP  31,  and  HP&E  21). 

NUSCO  states  that  the  amended  and 
restated  TSA  is  part  of  a  settlement 
arrangement  that  resolves  ambiguities 
with  respect  to  presently  effective 
arrangements  between  the  parties.  In 
addition,  NUSCO  points  out  that 
CMEEC  has  advised  the  Commission 
that  the  amended  and  restated  TSA 
resolves  all  of  its  concerns  with 
Northeast  Utilities'  proposed  acquisition 
of  Public  Service  Company  of  New 
Hampshire. 

NUSCO  has  requested  waiver  of  the 
Commission's  customary  notice 
requirements  in  order  that  the  changed 
rate  schedule  be  permitted  to  become 
effective  on  January  1, 1991. 

NUSCO  states  that  copies  of  the  filing 
were  served  upon  CMEEC  and  on  the 
Connecticut  Department  of  Public  Utility 
Control. 


Comment  date:  January  28. 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Canal  Electric  Co. 
(Docket  No.  ER91-Z17-O00I 
January  18,  1991 

Take  notice  that  on  January  15. 1991. 
Canal  Electric  Company  (Canal) 
tendered  for  filing  a  Participation 
Agreement  between  itself.  Cambridge 
Electric  Light  Company  ("Cambridge  ") 
and  Commonwealth  Electric  Company 
(Commonwealth),  which  implements  the 
terms  of  the  Capacity  Acquisition 
Agreement  (FERC  Rate  Schedule  No.  21) 
and  the  Capacity  Acquisition 
Commitment  for  Phase  II  of  the  Hydro- 
Quebec  Project  (FERC  Rate  Schedule 
No.  21.  Supplement  No.  6).  Canal  states 
that  the  Participation  Agreement 
provides  that  Canal  will  pay  any 
savings  it  realizes  as  a  result  of  its 
participation  in  Phase  II  of  the  Hydro- 
Quebec  Project  to  Cambridge  and 
Commonwealth,  and  that  Cambridge 
and  Commonwealth,  in  turn,  will 
reimburse  Canal  for  all  payments  it 
makes  in  support  thereof.  Canal  has 
requested  that  the  Commission  waive  its 
notice  requirements  pursuant  to  §  35.11 
of  the  Commission's  Regulations  in 
order  to  allow  the  tendered  rate 
schedule  to  become  effective  as  of 
November  1, 1990,  the  date  on  which 
Phase  II  of  the  Hydro-Quebec  Project 
began  commercial  operation. 

Comment  date:  February  1, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Maine  Public  Service  Co. 

[Docket  No.  ER91-57-000J 
January  18. 1991. 

Take  notice  that  on  January  15. 1991, 
Maine  Public  Service  Company  (MPS) 
tendered  for  filing  certain  supplemental 
information  requested  by  the 
Commission  Staff  in  connection  with  the 
subject  initial  rate  scheduling  filing 
pertaining  to  agreements  entered  into 
with  Houlton  Water  Company  (Houlton) 
covering  transmission  and  back-up 
services  for  MPS  for  Houlton's 
entitlement  in  the  Maine  Yankee  Atomic 
Power  Plant.  More  specifically,  MPS 
supplemented  its  filing  on  three  matters: 
(1)  Houlton's  actual  billing  determinants 
under  Rate  0-1.  (2)  the  reference  to  the 
relationship  of  a  November  20. 1985 
Power  Contract  and  (3)  the  recovery  of 
transmission  costs  via  both  the 
transmission  charges  and  back-up 
charges. 

Comment  date:  January  31, 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Dayton  Power  and  Light  Co. 

(Docket  No.  ER9O-21&-O00| 
(anuary  18,  1991. 

Take  notice  that  on  the  Dayton  Power 
and  Light  Company  (DP&L)  tendered  for 
filing  on  January  14. 1991,  amendments 
to  the  Interconnection  Agreements 
dated  as  of  March  1, 1987,  between 
DP&L  and  the  Ohio  Edison  Company 
(Ohio  Edison)  and  May  1, 1967,  between 
DP&L  and  the  Ohio  Power  Company. 

These  proposed  amendments  consist 
of  language  changes  to  ensure 
consistency  with  the  language  contained 
in  previous  filings. 

A  copy  of  the  filing  was  served  upon 
Ohio  Edison,  Ohio  Power  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  February  1, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  wiU  be 
considered  by  the  Commission  iri 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
L.ois  D.  Cashell, 
Secretary. 
[PR  Doc.  91-2005  Filed  1-28-91:  8:45  am) 

BILLING  CODE  6717-01-M 


(Docket  Nos.  CP91-904-000.  et  al.] 

K  N  Energy,  Inc.,  et  al.;  Natural  Gas 
Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy.  Inc. 

[Docket  No.  CP91-904-000| 
[anuary  17, 1991. 

Take  notice  that  on  January  11, 1991. 
K  N  Energy,  Inc.  (K  N),  P.O.  Box  150265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP91-904-000  a  request 
pursuant  to  §§  157.205  and  157.211  of  the 
Commission's  Reglalions  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  sales  taps  for  the 
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delivery  of  gas  to  end  users  and  under  K 
N's  blanket  certificate  issued  in  Docket 
No.  CP83-14O-000.  as  amended, 
pursuant  to  section  7  of  the  National 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  Inspection. 

K  N  requests  authorization  to 
construct  and  operate  sales  taps  to 
various  end  users  located  along  its 
jurisdictional  pipelines.  K  N  slates  that 
the  proposed  sales  taps  are  no 
prohibited  by  any  of  its  existing  tariffs, 
and  that  the  additional  taps  will  have  no 
significant  impact  on  its  peak  day  and 
annual  deliveries. 

Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources  a  division  of 
Arkla,  Inc. 

[Docket  No.  CP91-935-000| 

January  17, 1991. 

Take  notice  that  on  January  14,  1991, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  525  Milam  Street, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP91-935-000,  a  request 
pursuant  to  §  157.205  of  the 
Commisson's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 


certain  facilities  in  the  slate  of 
Arkansas,  under  AER's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

AER  stales  that  it  proposes  to 
construct  and  operate  four  new  sales 
taps  and  related  facilities,  all  for  the 
delivery  of  natural  gas  to  Arkansas 
Louisiana  Gas  Coimpany  (ALG)  for 
resale  to  domestic,  commercial  and 
industrial  consumers.  AER  further  stales 
that  the  total  estimated  initial  annual 
and  peak  day  volumes  to  be  delivered  to 
ALG  would  be  390.275  Mcf  and  904  Mcf, 
respectively.  AER  indicates  that  the 
total  cost  of  the  proposed  facilities 
would  be  approximately  S63,733.  The 
natural  gas  would  be  delivered  from 
general  system  supply,  which  AER 
states  is  adequate  to  provide  the  service. 

Comment  date:  March  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
3.  United  Gas  Pipe  Line  Co. 
[Docket  Nos.  CP91 -908-000.  CP91 -909-000 
CP91-910-000,  CP91-9n-000.  CP91-912-000| 
January  17, 1991. 

Take  notice  that  United  Gas  Pipe  Line 
Company,  P.O.  Box  1478.  Houston. 


Texas  77251-147a  (Applicant)  filed  in 
the  above-referenced  dockets  prior 
notice  requests  pursuant  to  §§  157.205 
and  284.223  of  the  Commissions 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  transport  natural 
gas  on  behalf  of  various  shippers  under 
its  blanket  certificate  issued  in  Docket 
No.  CPft8-6-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  requests  that  are  on  file 
with  the  Commission  and  open  to  public 
inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rale  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dales  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicant  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


'  These  prior  notice  requests  are  not 
consolidated 


Docket  number  (date 
hied) 


CP9 1-909-000 
(1-11-91) 

CP9 1-909-000 
(1-11-91) 

CP91-910-000 
(1-11-91) 

CP91-91 1-000 
(1-11-91) 

CP91 -91 2-000 
(1-11-91) 


Shipper  name  (type) 


Midcon  Marketing  Corp. 
(marketer) 

Arkia  Energy  Marketing 
Company  (marketer). 

Transamencan  Gas 

Transmission 

(intrastate  pipeline). 
Texican  Natural  Gas 

Company  (marketer) 

Victona  Gas  Corporation 
(marketer) 


Peak  day 
average  day 

anouai 
MMBtu 


Receipt  points  ' 


721, 

721. 

263.165, 

206, 

206, 

75,190, 

154, 

154, 

56.392, 

1, 

1, 

563, 

29, 

29 

10.714, 


000 
000 
000 
,000 
,000 
,000 
,500 
,500 
,000 
,545 
,545 
.925 
,355 
,355 
,575 


System 
Syslem 
LA,TX. 

LA 

l> 


Delivery  points 


Vanous.. 


Various 

LA.  TX,  FU  MS.. 
MS 


LA  MS,  TX.. 


Contract  date  rate 

schedule  service 

type 


Related  docket, 
start  uc  date 


4-30-66 
mierrupdtite 

10-26-88,  FTS, 

firm. 

4-23-86 

mterruptrtye 

12-1-90,  FTS,  brm. 


3-3-86, 
mtemjptitJie 


ST91 -6206-000 
12-13-90 

ST9 1-5796-000 
11-12-90. 

ST9 1-6009-000, 
11-30-90. 

ST91 -6061-000 
12-1-90 

ST91 -6207-000 
12-12-90. 


'  Offshore  Louisiana  and  offshore  Texas  are  sfK>wn  as  OLA  and  OTX. 


United  Gas  Pipe  Line  Co.,  Williams 
Natural  Gas  Co.,  Williams  Natural  Gas 
Co.,  Columbia  Gulf  Transmission  Co. 

[Docket  Nos.  CP91 -932-000,=  CP91 -933-000, 
CP91 -934-000.  and  CP91 -936-000] 

January  17,  1991. 

Take  notice  that  on  January  14. 1991, 
Applicants  til.-d  in  Ihe  above  referenced 
dockets,  prior  notice  requests  pursuant 
to  §§157:205  and  284.223  of  the 


Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  their  blanket 
certificates  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 


Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rale  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 
day  transactions  under  §  284.223  of  the 
Commission's  Regulations  has  been 


'  These  prior  notice  requests  are  not  consolidated. 
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provided  by  the  Applicanta  and  ts 
included  in  the  attached  appendix. 
Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 


agrpemenl.  and  that  the  Applicants 
would  charge  rates  and  abide  by  the 
terms  and  conditions  of  the  referenced 
transportation  rate  8chedule(s). 


Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Doctiat  No  (' 


Applicant 


Shippef  name 


-h 


CP91-e3S-000 
(1-14-81) 


CP9 1-933-000 
(1-14-91) 


CP9 1-934-000 
(1-14-91) 

cpei-tae-ooo 

(1-14-91) 


UrNMdGasPip* 

P.O.  Box  1478 

SI ,  Houstoo.  TX, 

77251-1478. 
Wdliwm  Natural 

Gas  Cornpany. 

P  O  Box  32S8. 

Tu»«a.Cm  74101 
WUkaraaNabni 

Ciat  Company 

CdunbiaQoH 


Company.  P  O. 
Box  083. 
Houston.  TX 
77001 


Victoria  Gas 

Corporaton 


Fteltance  Gas 
Marketing 
Corr^Miny 

PttUtxjrg 

Comng 

Corporation 
S^•laas 

Tr«fcng 
;     Company 


Peatt  day' 


Avg.  aniMal 


Potnts  d '  Peomf* 


103.000 

1 03.000 
37.595,000 


286  a 

286  DT 

104,025  Dl 

1,200  01 

1.200  DT 

438.000  Dt 

57,000 

30  000 

10.950.000 


ALLAMS.  TX. 


CO  KS  MO.  OK. 

TX.  WY. 


CO  KS  MO,  OK. 

TX,  WY 


Delivery 


Start  up  date  rate       Relaled*  dockets 
sctteoute 


AU  Of  L.  LA.  Ma 
TX. 


KS.  MO 


MO. 


12-12-90.  ITS. 


TX. 


12-1-90.  FTS 

12-2-90.  rrs 

12-2-90.  ITS-2 


CP8S-&-000, 
ST91-620&-000. 


CP86-631-000. 

ST91-62C3— 
000 

CP8&-631-000. 
ST91 -6200-000. 

CP86-239-00a 
ST91 -8082-000. 


■  OuantWes  ara  shown  m  MMBtu  unlass  otherwise  indcalad. 

•Ofishora  Louisiana  and  Oltshow  Twcae  are  shown  as  OLA  and  QTX  ^  ,««j 

'The  CP  docfcet  corresponds  to  spplicanfs  blanket  transportatwn  c«rtrtic«ta.  it  an  ST  docket  ■  shown,  izo-oay 


trwisportation  service  was  i«portad  in  H. 


5.  Natural  Gas  Pipeline  Co.  of  America, 
Colorado  Interstate  Gas  Co. 

(Docltct  No«.  CP91-fl22-000.  CP91 -923-000. 
CP91-927-000.  and  CP9\-92&-000] 

January  17.  \99\ 

Take  notice  that  Natural  Gas  Pipeline 
Company  of  America,  701  East  22nd 
Street,  Lombard.  Illinois  60148,  and 
Colorado  Interstate  Gas  Company.  P.O. 
Box  1087,  Colorado  Springs.  Colorado 
80944.  (Applicants)  filed  prior  notice 
requests  with  the  Commission  in  the 
above-referenced  dockets  pursuant  to 
§5  157.205  and  284.223  of  the 


Commission's  Regulations  under  the 
Natural  Ga.s  .'\ct  [SGA]  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  the 
blanket  certificatfs  Lssued  in  Docket 
No8.  CPtt6-5«2-(XX)  and  CP86-58g.  et  ai. 
respectively,  pursuant  to  section  7  of  the 
NGA,  all  as  more  fully  set  forth  in  the 
requests  which  are  open  to  public 
inspection.' 

Information  applicable  to  each 


•  Ttiese  prior  notice  requests  are  not 
consolidated. 


transaction,  including  the  shipper's 
identity;  the  type  of  transportation 
service;  the  appropriate  transportabon 
rate  schedule;  the  peak  day,  average 

day,  and  annual  volumes:  the  service 
initiation  date;  and  related  ST  docket 
number  of  the  120-day  transaction  under 
Section  284.223  of  the  Commission's 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  March  4, 1991.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


_ . . 

■| 

PeaKday 

Contract  date  rate 

Related  dodteit 

[>xi(et  No  date  Sled 

Shipper  name  (type) 

average  day 
annual 

Receipt  points 

Delivery  points 

schedule  service 
type 

Stan  up  date 

MMBtu 

CP91 -922-000 

WiiUams  Ga*  Marketing 

25,000 

AR.  CO,  II.  lA,  KS,  LA. 

CO.  lU  IA,  LA,  OLA. 

11-6-90.  ITS, 

ST91-5577, 

(1-14-91) 

Company  (Marketer) 

10.000 
3,650,000 

OLA.  MO.  NE.  NM. 
OK.  TX.  OTX. 

NM.  OK.  TX,  OTX. 

Interruptible 

11-8-90. 

CP9 1-923-000 

MWCon  Markoiinq 

200,000 

AR.  CO.  IL.  iA.  KS.  LA, 

CO.  IL.  LA.  OLA.  MO. 

4-3-eO.  ITS. 

ST91-5578, 

(1-14-91) 

Corporalwn  (Wa/keter). 

75.000 
27,375,000 

OLA.  MO,  NE,  NM, 
OK.  TX,  OTX. 

NM,  OK.  TX,  OTX. 

Interruptible 

11-9-90. 

CP91-927-000 

Erwon  Gas  Marketing, 

90,000 

TX.WY.... 

TX 

9-24-90,  Tl-1. 

ST91-668. 

(1-14-91) 

inc.  (Martieter) 

20,000 
7.300.000 

Intarruptibie. 

9-25-90. 

CSXi  1  -Q?A~Oftfi 

f!hAvf¥vi  IJ  ^  A   \ncL 

37  000 

WY 

WY  „     -.. 

8-1-90.  Tl-1. 

ST91-5511 

(1-14-91) 

(Producer) 

10.000 
2.000.000 

Interruptible. 

10-27-90. 

'  Ottshora  LouNtana 

ind  oHshore  Texas  are  sho 

wn  as  (XA  and  OTX. 

'Mcf 
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6.  Texas  Gas  Transmission  Corp.. 
Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.,  Northern  Natural  Gas  Co., 
Division  of  Enron  Corp.,  Trunkline  Gas 
Co.,  Columbia  Gulf  Transmission  Co.. 
Columbia  Gulf  Transmission  Co. 

[Docket  No8.  CP91-946-(XX),  CP91-947-000. 
CP91-94a-(XX).  CP91-949-000.  CP91-950-000 
and  CP91-951-000I 

January  18, 1991. 

Take  notice  that  on  January  16, 1991. 
Applicants  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  S  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 


Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  the  blanket 
certificates  issued  to  Applicants 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.* 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  These  pnor  notice  requests  are  not 
consolidated 


8er\'ice.  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commissior.  s 
Regulations,  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix  A.  Applicants' 
addresses  and  transportation  blanket 
certificates  are  shown  in  the  attached 
appendix  B, 

Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  filed)    ;     Shipper  name  (type) 


Peak  day, 
average  day. 
annual  MMBtu 


Receipt  points  ' 


Detrvery  points 


Contract  date  rate 

schedule  service 

type 


Retaied  docket, 
Stan  up  date 


CP9 1-946-000 
(1-16-91) 

CP9 1-947-000 
(1-16-91) 

CP9 1-948-000 
(1-16-91) 

CP9 1-959-000 
(1-16-91) 

CP9 1-950-000 
(1-16-91) 

CP91-951-O00 
(1-16-91) 


TXG  Qas  Marketing 
Company 

Mobil  Natural  Gas  inc. 
(Marketer) 

Mobil  Natural  Gas  inc. 
(Marketer). 

Delhi  Gas  Pipeline 

Corporation 

(Intrastate  Pipeline) 
American  Central  Gas 

Companies,  Inc 

(Marketer) 
Louis  Dreyfus  Energy 

Corpora  tKDn 

(Marketer). 


25,000    Vanous 


25,000 

9.125.000 

37.000 

27.750 

13,505.000 

63.000 

47^50 

22,995.000 

100.000 

100.000 

'  36.500.000 

20,000 

10.000 

3,650.000 

100.000 

40,000 

14,600.000 


'  Offshore  Louisiana  and  offshore  Texas  are  sfv>wn  as  Oi-A  and  OTX. 
•  Trunklme's  quantities  are  in  Met 
'  As  amerxled 


Applicant's  address 


Blanket  docket 


Cotumbia  Gulf  Transmission  Conv-     CP86-239-000 

pany,  2603  Augusta,  P  0    Box 

683,  Houston,  Texas  77001  i 

Northern  r4atural  Gas  Company,  |  CP86-435-000 

Drvtsion  of  Enron  Corp.,  1400 

Smith  Street,   PO    Box   1188, 

Houston,  Texas  77251-1 188 
Texas  Gas  Transmission  Corpora-  I  CP88-686-000 

tkxi,    3800    Fredenca    Street 

Owensboro,  Kentucky  42301. 
Trunkline  Gas  Company,  P  O  Box     CP86-586-000 

1642,   Houston.   Texas  77251-  \ 

1642.  I 

7.  Alabama-Tennessee  Natural  Gas  Co. 
United  Gas  Pipe  Line  Co. 

(Docket  Nos  CP91-903-0(X),  CP91-905-000, 
CP91 -906-000  and  CP91 -907-000] 

January  18. 1991. 

Take  notice  that  Applicants  filed  in 
the  respective  dockets  prior  notice 


requests  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  its 
blanket  certificate  pursuant  to  section  7 
of  the  National  Gas  Act.  all  as  more 
fully  set  forth  in  the  requests  that  are  on 
file  with  the  Commission  and  open  to 
public  inspection.' 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  docket 


'  These  pnor  notice  requests  are  not 
consolidated- 


numbe.r-s  of  the  120-day  transactions 
under  §  284.223  of  the  Commission's 
Reg-jlations.  has  been  provided  by 
Applicants  and  is  summarized  in  the 
attached  appendix. 

Applicants  state  that  each  of  the 
proposed  services  would  be  provided 
under  an  executed  transportation 
agreement,  and  that  Applicants  would 
charge  the  rates  and  abici':'  by  the  terms 
and  conditions  of  the  referenced 
transportation  rate  schedules. 

Comment  date:  March  4. 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Applicant:  Alabama-Tennessee 
Natural  Gas  Company,  Post  Office  Box 
918.  Florence.  AL  35G31. 

Blanket  Certificate  Issued  m  Docket 
No.  CP89-2201-O00. 
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r.    .,     .,     ,^„  .u.^  Shppw  rwrrw  (type      '     Peak  day,' 

Docket  No  (daw  W«J)    |         ^^^^pm)  .    «vg.  anfiual 


CP91-9Q9-000 

(Oi-n-ei) 


(Mai^iaRe<t. 


100.000 

100.000 

36.000.000 


Recatpl 


Vanou*. 


Dekvery 


AL.IN. 


^'^JUSJS^"^      H«l««) '  dockets 


I  Qu««(i«ea  we  tt*mn  m  d»i  untesa  offwnwee  indicated.  ^^ 

>  H  an  ST  doohel  •  aho«m.  iZO^ar  nanaportawon  secvice  was  refwrted  in  It 


11-30-90  IT. 


ST9 1-594 1-000. 


Applicant:  United  Gas  Pipe  Line 
Company,  Post  Office  Box  147a, 
Houston.  TX  77251-1478. 


Blanket  Certificnie  Issued  in  Docket 
NcCPSS-eMWO. 


Docket  No  (date  filed) 


Sii^^ef  name  (type      |    Peak  day,' 
sNpper)  avg.  annual 


CP»1 -906-000 
(01-11-91) 


NGC  Ttanaportation. 
mc.  (Marketer) 


PoMtof 


R«cel(M 


154,500     {Offshore  LA.  TX  MS, 

154.500  AL.  OUsnore  TX. 

56.  392,  500  | 


Delivery 


LA.  TX,  FL  MS. 
OHiahore  LA. 
Onstwre  TX 


®'*'  '^*!ff  ■  '*"*   '   Related  '  dockets 
schedule 


"  Ouantltiea  are  shown  m  MMBtu  unteaa  ottierwiae  indtcaled 

•  M  an  ST  docket  «  showa  1 20-day  tiansponanon  service  *as  rapcfied  m  it 


Docket  NO  (date  tiled)  ^'^^^II^  "^^ 


CP91-906-00C 
(01-11-01) 

CP9 1-807-000 
(01-11-91) 


Rangekne  Corporation 
(Marketer) 


Peak  day.* 
avg.  annual 


30,900 

30.900 

11,278.500 

MtdCon  Markettrg  Corp    j  721.000 

(Mai»i*er)  I  721.000 

I    263,165.000 


Pomlsol 


Reoeipl 


onshore  LA,  TX.  MS.. 


TX,  LA,  MS,  (Dttshore 
LA.  AL,  NM,  UT.  OK. 


Delivery 


LA.  TX,  MS.  AL,  FL , 


LA.  TX,  MS.  AL,  FL, 
onshore  LA,  Otishore 
TX. 


Start  up  date,  rate 
schedule 


Related »  dockets 


12-07-90,  ITS 

12-12-90  ITS .,. 


ST91-6014-000 
ST91-«008-000. 


8.  Williams  Natural  Gas  Co. 

[Docket  Nos.  CP91 -91 4-000.'  CP91-915-000 
«nd  CP91-916-000I 

January  la  1991 

Take  notice  that  on  January  11, 1991, 
Williams  Natural  Gas  Company 
(Applicant),  filed  in  the  above 
referenced  dockets,  prior  notice  requests 
pursuant  to  5  J  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 


*  T)M!«e  pnor  noHoe  requeiti  are  not 
caitsoltdmed 


transport  natural  gas  on  behalf  of 
various  shippers  under  its  blanket 
certificate  issued  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  filr?  with  the  Commission 
and  open  to  public  inspection  and  in  the 
attached  appendix. 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day.  average  day 
and  annual  volumes,  and  the  docket 
numbers  and  initiation  dates  of  the  120- 


day  transactions  under  Section  284,223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicant  and  is 
included  in  the  attached  appendix. 

The  Applicant  also  states  that  it 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicant  would  charge  rates  and  abide 
by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedule(s). 

Comment  date:  March  4, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No  (date 
Wedt 


ApoAcam 


Shvper  name 


CP-91 -914-000 

(1-11-91) 


CP9 1-91 5-000 
(1-11-91) 


CP91 -91 6-000 

(1-11-91) 


Wlllianis  Natural 
Qas  Convany, 
1      P.O.  Box  3288, 
'      Tulsa,  OK  74101 

MAMsfTW  Nsturw 

j     Gas  Company. 
'      PO  Bo«  3266. 

Tulsa,  OK  74101 
Williams  Natural 
{      Gas  Company 
I      P  0  Box  3286. 

Tulsa.  OK  74101 


Phillips  66  Natural 
I     Gas  Company. 


RetiarKe  Gas 
Marketing  Co. 


Vesta  Energy 
Company. 


Peek  Day,' 
avg  arviual 


5flOO 

5.000 
1,825.000 

3,320 

3.320 

1,211.800 

2.842 

2.842 

1,037,330 


Poir>tt  0^ 


Receipt 


CO,  KS,  MO,  OK. 

TX,  WY. 


CO,  KS,  MO.  OK. 
TX,WY, 


CO,  KS.  MO,  OK, 
TX  WY. 


Delivery 


KS.  MO.  OK . 


KS,  MO.  OK . 


Start  up  rate 
schedule 


KS.  MO,  OK 


12-1-90,  FTS. 


12-1-90,  FXS. 


12-1-90,  FTS. 


Related  '  dockets 


C»»86-631-000. 

ST91-6198-000 


CP86-63 1-000. 
ST9 1-6202-000. 


CP86-63 1-000. 
ST9 1-61 99-000. 


:^S^5;^k''eT:;;S^'nSTrpn;^s^la?k:f  .ansporta.K>n  cenit^te    1.  an  ST  docket  «  shown,  120.day  transportation  serv«e  was  reported  m  ,t 


F«^«m1  Re^rter  /  Vol  56.  No.  19  /  Tuesday,  January  29.  1191  /  Not)ce» 


3251 


9.  Midland  Cogenemton  Vanlue 
Limited  PartDmiiip 

[Docket  No.  C»l-3+-<)80j 
January  18, 1991. 

Take  notice  that  on  January  4, 1991. 
Midland  Cegeneration  Venture  Limited 
Partnership  [MCV)  of  100  Progress 
Place,  Midland  Michigan  48640,  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
a  limited-term  blanket  certificale  with 
pregranted  abandonment  to  authorize 
sales  for  resale  in  interstate  commerce 
of  imported  natural  gas  and  gas 
purchased  under  any  existing  or 
subsequently  approved  pipeline  blanket 
certificate  authorizing  interruptible  sales 
for  resale  of  surplus  system  gas.  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  February  6. 1991,  in 
accordance  with  Standard  Paragraph  ) 
at  the  end  of  this  notice. 

10.  Seminole  Gas  Marketing 

[Docket  No.  CI91 -36-000) 
January  18, 1991. 

Take  notice  that  on  January  10. 1991, 
Seminole  Gas  Marketing  (Seminole),  c/o 
J.V,  Trading  Inc,  P.O,  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
an  application  pursuant  to  sections  4 
and  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Conmiission)  regulations 
thereunder  for  an  unlimited-term 
blanket  certificate  with  pregranted 
abandonment  authorizing  sales  for 
resale  in  interstate  commerce  of  all 
NGPA  categories  of  NGA  gas,  imported 
and/or  liquified  natural  gas,  and  natural 
gas  sold  under  any  existing  or 
subsequently  approved  pipeline  blanket 
certificate  authorizing  interruptible  sales 
of  surplus  system  supply,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Comment  date:  Feborary  6, 1991.  in 
accordance  with  Standard  Paragraph  J 
at  the  erui  of  this  notice. 

11.  Louisiana  State  Gas  Corporatioa 

(Docket  No.  Cl91-37-000] 
January  X&.  1991. 

Take  notice  that  on  January  11, 1991. 
Louisiana  State  Gas  Corporation 
(LSGC),  an  intrastate  pipeline  company, 
of  333  North  Belt,  suite  400,  Houston. 
Texas  77060,  filed  an  application 
pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  an  unlimited- 


term  blanket  certificate  with  pregranted 

abandonment  to  aulkonze  tatet  in 
interstate  iimmiii  iic  far  resale  of  natural 
gas  from  sonrce  (domestic  or  foreign) 
which  would  be  sttbiect  to  tbe 
Coraaussioa's  NGA  iurisdictian 
including  imported  gas  and  gas 
purchased  from  "non-first-sellers"  such 
as  gas  soW  to  LSGC  pursuant  to 
interstate  pipeline  discount  sales 
authority,  all  as  more  fully  set  forth  in 
the  application  vrfaich  is  en  file  with  the 
Commission  and  open  for  public 
inspection. 

Comment  date:  February  6. 1991,  in 
accordance  with  Standard  Paragraph  ] 
at  the  end  of  the  notice. 

12.  ANR  Supply  Co,  Coastal  States  Gas 
TransBission  Co. 

[Docket  Nos.  C18eM19-0C5  '  and  Docket  No. 
CI88-274-^)03) 

January  18, 1991. 

Take  notice  that  on  January  11, 1991, 
ANR  Supply  Company  and  Goastal 
States  Gas  Transmission  Company 
(Applicants)  of  9  Greenway  Plaza, 
Houston,  Texas  77046,  each  filed  an 
application  pursuant  to  sections  4  and  7 
of  the  Natural  Gas  Act  and  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder  to 
amend  their  blanket  limited-term 
certificates  with  pregranted 
abandonment  previously  issued  by  the 
Commission  in  Docket  Nos.  C188-419- 
004  and  CI88-274-002  for  terms  expiring 
March  31, 1991,  to  extend  such 
authorizations  for  unlimited  terms  or 
such  shorter  terms  as  the  Commission 
deems  appropriate,  all  as  more  fully  set 
forth  in  the  applications  which  are  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Comment  date:  February  6, 1990,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

13.  Coastal  Gas  Marketing  Ca 

[Docket  No.  C189-194-003] 
January  18, 1991. 

Take  nobce  that  on  January  11, 1991. 
Coastal  Gas  Marketing  Company  (CGM) 
of  9  Greenway  Plaza,  Houston,  "Texas 
77046,  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  to  amend  its  blanket  limited- 
term  certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  in  Docket  No.  Cla9-194- 
001,  as  amended  in  Docket  No.  C189- 
194-002.  for  a  term  expiring  March  31. 
1991,  to  extend  such  authorization  for  an 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


unlimited  term  or  wjch  shorter  term  83 
the  Commission  deems  appropriate  and 
to  include  sales  for  resale  of  imported 
natural  gas  and  liquified  natural  gas,  all 
as  more  fully  set  forth  in  the  applK:^t>on 
which  is  on  &le  with  thfi  Comausstoo 
and  open  for  public  inspection. 

Comnteat  date:  February  1. 1991.  m 
accordance  with  Standard  Paragraph  } 
at  tlw  end  of  tins  notice. 

14.  Nartham  Mioaesota  Utilities 

[Deckel  No.  C»l-2«-000| 
January  18, 1991. 

Take  notice  that  on  Deoember  20, 
1990,  Northern  Minnesota  Utilities 
(N\aJJ.  a  local  distribution  cooipany,  of 
910  Cloquet  Avenue.  Cloqnet  Minnesota 
55720.  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  tbe 
Federal  Energy  Regulatory 
Commission's  (Conunission)  regulations 
theretinder  for  an  anlimited-term 
blanket  certificate  with  pregranted 
abandonment  to  authorize  the  sale  ft>r 
resale  in  interstate  commerce  of 
imported  gas,  including  liquified  natural 
gas.  and  all  NGPA  categories  of  gas 
subject  to  the  Commission's  NGA 
jurisdiction.  NTvlU  also  requests  that  the 
Commission  state  that  the  validity  of 
NMU's  exclusion  under  section  1(c)  of 
the  NGA  is  not  impaired  by  activity 
conducted  under  the  authorization 
requested,  all  as  more  fully  set  forth  m 
the  application  which  is  on  file  with  the 
Commission  and  open  for  pLsblic 
inspection. 

Comment  dote:  Februan,  6.  1991.  in 
accordance  w^th  Standard  Paragraph  ] 
at  the  end  of  this  notice. 

15.  JMC  Fuel  Services,  Inc 

[Docket  No.  C191-33-0001 
Januar)  18. 1991. 

Take  notice  that  on  January  4, 1991, 
JMC  Fuel  Services,  Inc.  (JMC).  c/o  John 
B,  Howe,  One  Bowdoin  Square,  Boston, 
Massachusetts  02114.  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  an  unlimited- 
term  blanket  certificate  with  pregranted 
abandonment  to  authorize  the  sale  for 
resale  in  interstate  commerce  of  natural 
gas  subject  to  the  Commission's  NGA 
jurisdiction,  including  imported  gas.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  February  6. 1991,  m 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice 
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16.  Connecticut  Natural  Gas  Corp. 

I  Docket  No.  CI91 -35-000) 
January  10. 1991. 

Take  notice  that  on  |anuary  8,  1991, 
Connecticut  Natural  Gas  Corporation 
(Connecticut  Natural),  a  local 
distribution  company,  of  100  Columbus 
Boulevard.  Hartford.  Connecticut  06144, 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  and  the  Federal 
Enerj?y  Regulatory  Commission's 
(Commission)  regulations  thereunder  for 
an  unlimited-term  blanket  certificate 
with  pregranted  abandonment  to 
authorize  the  sale  for  resale  in  interstate 
commerce  of  all  NGPA  categories  of  gas 
subject  to  the  Commission's  jurisdiction 
under  the  NGA.  imported  natural  gas. 
and  gas  purchased  pursuant  to  the 
authority  of  an  interstate  pipeline  to 
make  mterruptible  sales  of  surplus 
system  gas.  Connecticut  Natural  also 
requests  that  the  Commission  state  that 
the  validity  of  Connecticut  .Natural's 
exclusion  under  section  1(c)  of  the  NGA 
18  not  impaired  by  activity  conducted 


under  the  authorization  requested,  all  as 
more  fully  set  forth  in  the  application 
which  IS  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  February  6, 1991,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 

17.  Columbia  Gas  Transmission  Corp.. 
Columbia  Gas  Transmission  Corp.  and 
Columbia  Gas  Transmission  Corp. 

IDockcl  Nos.  CWl -937-000,  CJ-gi -938-000 
and  Crei -939-0001 

jiinuary  18. 1991. 

Take  notice  that  the  above  referenced 
company  (Applicant)  filed  in  the 
respective  dockets  prior  notice  requests 
pursuant  to  §  §  157,205  and  284.223  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 
various  shippers  under  a  blanket 
certificate  issued  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  prior  notice  requests 
which  are  on  file  with  the  Commission 


and  open  to  public  inspection.* 

Information  applicable  to  each 
transaction  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  §284.223 
of  the  Commission's  Regulations  has 
been  provided  by  the  Applicant  and  is 
included  in  the  attached  appendix. 
The  Applicant  also  states  that  it 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicant  would  charge  rates  and  abide 
by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  dale:  March  4. 1990,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


"  These  prior  police  requests  are  not 
consulidulcd 


Docket  nombof 
(data  Med) 


Applicant 


CP9t-937-000 
(1-14-91) 


CP91 -938-000 
(1-14-91) 


CP9 1-939-000 
(1-14-911 


Columbia  Gas 
TransfnissKJn 
Cofp  .  1  700 
MacCofKl«  Ave 
SE  .  Charleslon 
WV  2Sai4 

Columtxa  Gas 
Transmission 
Cofp  .  1  7CX) 
MacCofKie  Ave 
SE  ,  Cnafleslon, 
WV  25314 

Columbia  Gas 
Transmission 
Cofp,  I'OO 
MacCorKie  Ave . 
SE .  Charleston, 
WV  25314 


Stwpper  name 


Columbia  Gas 
(Development 

Corp 


Atlas  Gas 
MarKeting 


TXG  Gas 

Marketing  Co 


Peak  day  ' 
avg.  annual 


300 

240 
39.000 


130.000 

104,000 

47,450.000 


50,000 

40,000 

18.250.000 


Points  0( 


Receipt 


WV.  PA.. 


KY.  OH,  WV,  PA, 
NY.  MD,  VA.  NJ. 


KY.  OH.  WV,  PA, 
MD.  VA,  NJ 


Delivery 


PA.. 


KY,  VA,  MD,  PA 


PA,  NY,  OH,  MD, 
KY,  NJ.  WV 


'  CXiantities  are  sbown  m  MMBtu  unless  olherwise  indicated 

'  The  CP  docket  cofresponds  to  appiicani  s  blanket  transportation  cerbticate.  11  an  ST  docket  Is  shown. 


Stan  up  date  rate 
schedule 


Related  •  dockets 


11-21-90  FTS. 


12-5-90  ITS.. 


11-1-90  ITS.. 


CP86-240-000, 

ST91-55B2-OO0 


CP86-240-000, 
ST91 -5847-000 


CP86-240-OO0. 
ST91 -5875-000 


120-day  transportation  service  was  reported  m  it 


Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157,205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  he  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 


within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  ,214).  All 
protests  filed  with  the  Commission  will 


be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the-protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secrelary- 
|FR  Doc.  91-2006  Filed  1-28-91;  8:45  am) 
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I  Ooctet  Mol  RM1-3»-«01 ) 

AND  PlpaUn*  C04  Propoeed  Changes 
in  FERC  Gas  Tvill 

jiinuary  22,  1991. 

Take  notice  that  on  January  11, 1991 
ANR  Pipeline  Company  ("AXR") 
teruiered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
("Conunission")  Substitute  Seventh 
Revised  Sheet  No.  570.  under  Rate 
Schedule  X-64,  uf  Original  Volume  No,  2 
of  its  F.E.R.C.  Gas  Tariff  to  be  effective 
January  1. 1991. 

ANR  states  that  this  compliance  filing 
is  being  made  to  eliminate  the  5% 
inflatitm  adjustmenl  to  operation  and 
maintenance  expenses  in  compliance 
with  the  Commission's  Letter  Order 
dated  December  2a  1990  in  Docket  No. 
RP91-3&-O00. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE, 
Washington,  DC  20428.  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §§  385.214.  385,211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  29. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appn:)priale  action  to  he 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casbeil, 
.Secreto/y. 
[FR  Doc.  91-2007  Filed  1-28-91:  8:45  am) 

BILUNQ  CODE  t717-«1-M 


[Docket  Mo«.  RP89-W-003  ft  nP»0-12e- 

001] 

Chandeleur  Pipe  Line  Co.;  Proposed 
Changes  in  the  FEAC  Gas  Tariff 

];inuary  22. 1391, 

Take  notice  that  Ch-jnde!cur  P.pe  Line 
Company,  on  January  14, 1991.  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
The  tariff  sheet  is  this: 

First  Revised  Shret  No.  4  Superseding 
Original  Sheet  No.  4  entitled    Statement  of 
Rat«8". 

This  tt'riff  sheet  reduces  the  rate  to 
5  05  cents  per  mcf  pursuant  to  the 
Commission's  Opinion  (53  FEPC  61.240)). 

Chandeleur  states  that  copies  cf  the 
filing  were  served  upon  the  company's 
jurisdictional  customers. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Caj^tol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rales  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  H  3«5.214.  385.211 
(1990).  All  such  protests  sbwild  be  filed 
on  or  before  January  29, 1991.  Protests 
will  be  considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding 
Persons  that  are  elreedy  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  insf)echon. 
Lois  D.  CashalL 
Secretary. 

(FR  Doc.  91-2008  Filed  l-2»-ft1;  845  am] 
MLUNG  COOE  S^^^ -01  At 


[Docket  No.  TQ91-1-23-001] 

Eastern  Stiore  Natural  Gas  Co^ 
Proposed  Changes  In  FERC  Gas  Tariff 


January  ; 


1991 


Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNGJ  tendered 
for  filing  on  January  16,  1991  certain 
revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
Febniai7  1,1991. 

ESNG  states  that  such  tariff  sheets  are 
being  filed  pursuant  to  Section  154.308  of 
the  Commission's  regulations  and 
§5  21.2  and  21.4  of  the  General  Terms 
and  Conditions  of  ESNG's  FERC  Gas 
Tariff  to  reflect  chants  in  ESNG's 
jurisdictional  rates.  ESNG  inadvertently 
picked  up  the  incorrect  LGA-1  Capacity 
Charge  when  tracking  Transcontinental 
Gas  Pipe  Line  Corporation's  LG.^-1 
Capacity  Charge  in  its  GRI  tracking 
filing  to  be  effective  January  1. 1991,  The 
substitute  tariff  sheets  are  being  filed 
hereto  to  correct  the  oversight.  The  tariff 
sheets  filed  by  ESNG  on  December  21, 
1990  showed  the  LGA-1  C.apacity 
Charge  at  S.1710  and  this  filing  properly 
tracks  the  rate  to  be  billed  at  S.17D0. 

ESNG  states  that  copies  of  the  fiHng 
have  been  sen,ed  upon  its  jurisdidional 
customers  and  interested  State 
Commissions, 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fej>?ral  Energy  Rpgulatcry  Commission. 
825  North  Capitol  Street,  .NE., 
Washington,  DC  20428.  in  accordance 
with  pjIps  214  And  211  of  the 
Commission's  Rules  of  Practice  -tJ 
Pro(  cdure  (18  CFR  385.214.  385.211 
(1990).  AH  such  pretests  should  be  filed 


on  or  before  January  29. 1991  Protests 
win  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  m  this  matter  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspertiim 
Loii  D.  CaahelL 
Secretary. 
(FR  Doc.  91-2009  Filed  1-28-91;  8:45  am) 

BtLUNS  CtXIC  B7T7-01-«I 


[Docket  No.  T09 1-4-24-001 J 

Equitrans,  Inc.;  Proposed  Change  In 
FERC  Gas  Tariff 

January  22. 1991. 

Take  notice  that  Equitrans.  Inc. 
(Equitrans)  on  January  15, 1991. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff -sheets 
to  its  FERC  Ga«  TarifL  Onginal  Volume 
No.  1.  to  becoire  effective  February  1. 
1991: 

Substitute  TwentyThtrd  Revised  Sttepl  Sa 
10 

Substitute  ThirtteJith  Revised  Sht*t  No.  34 

This  filing  is  intended  to  replace  in  its 
entirety  the  filing  made  by  Equitrans  on 
January  9, 1991  in  Docket  No  TQ91-4- 
24-000,  which  Equitrans  has  withdrawn. 

This  filing,  unlike  the  fiSng  that 
Equitrans  wnthdrew  reilecfs  the 
currently  effective  charges  of  Tennessee 
Gas  Pipeline  Company  which  Equitrans 
is  seeking  to  reflect  in  its  rates. 

The  changes  proposed  in  this  filing  to 
the  purchased  gas  cost  adirstment  under 
Rate  Schedule  PLS  i?  an  increase  in  the 
demand  cost  of  $0.0188  per  dekatherm 
(Dth)  and  an  increase  in  the  commodity 
cost  of  S0,0694  per  Dth.  The  purchased 
gas  cost  ad]ustment  to  Ra'e  Schedule 
ISS  is  an  increase  SO.07O3  per  Dth. 

P^jrsuant  to  §154.51  of  the 
Commissicn's  regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  on  February  1,  1991. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  wHh  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE„ 
Washington.  DC  20426.  in  accordance 
with  Rules  214  and  ni  of  the 
Corrunission's  Rales  cf  Pi'actice  and 
Piccedure  (18  CFR  385.214.  385,211 
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(1990).  All  such  protests  should  be  filed 
on  or  before  January  29.  1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protcstants  parties  to  the  proceeding. 
Persons  that  are  alredy  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loii  D.  Cashcll. 
Secretary. 

(FR  Doa  91-2010  Filed  l-:»-m;  8.45  am) 
MUJNQ  COM  sriT-ei-M 


[Docket  No.  MT91-2-0001 

Nationai  Fu«4  Qm  Supply  Corp.; 
Propo— d  Ctiange*  in  FERC  Qas  Tariff 

)anuar>'  22.  1991. 

Take  notice  that  on  January  16. 1991, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  First 
Revised  Sheet  No.  145,  Original  Sheets 
Nos.  146  and  147.  First  Revised  Sheets 
Nos.  246.  247.  24a  249,  250  and  251.  and 
Original  Sheet  No.  246-A.  to  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  proposed  to  become  effective  on 
January  16. 1991. 

First  Revised  Sheet  No  145  and 
Original  Sheets  146-147  contain  the 
tariff  provisions  required  by 
S  250.16(b)(1)  of  the  Commission's 
Regulations  (18  CVR  250.10(b)(1))  to 
bring  National  into  compliance  with  the 
requirements  of  Order  No.  497 
applicable  to  interstate  natural  gas 
pipelines  which  conduct  transportation 
transactions  with  affiliated  natural  gas 
marketing  or  brokering  entities. 

First  Revised  Sheets  Nos.  246-251  and 
Original  Sheet  246-A  revise  the 
Transportation  Service  Request  and 
Customer  Nomination  Forms  included  in 
National's  original  Notice  of  Acceptance 
and  Compliance  Filing  dated  December 
3. 1990  concerning  National's  open- 
access  transportation  Certificate 
(Docket  Nos.  RP86-136-000,  RP86-136- 
007,  RP89-49-O10,  RP90-14  and  CP89- 
1582-002).  The  revisions  are  said  by 
National  to  make  these  forms  more 
understandable,  user-friendly  and 
similar  to  forms  used  by  other  open- 
access  interstate  pipelines. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 
New  York.  Ohio,  Pennsylvania, 
Delaware.  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CP'R  385.214 
of  385.211).  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  February  6, 1991.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  91-2011  Filed  1-28-91;  8:45  am) 
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(1990).  All  such  protests  should  be  filed 
on  or  before  January  29. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary 
(FR  Doc  91-2012  Filed  l-2»-91;  8:45  amj 

BtLUNG  CODE  trir-OI-M 


[Docket  No  RP91-36-0011 

Northern  Natural  Gas  Co.;  Compliance 
Filing  and  Request  For  Waiver 

|anuar>-22,  1991. 

Take  notice  that  Northern  Natural 
Gas  Company  (Northern),  on  January  14, 
1991,  submitted  information  in  purported 
compliance  with  Ordering  Paragraph  D 
of  the  Commisison'a  December  28. 1990, 
order  in  Docket  No.  RP91 -36-000. 
Northern  states  such  order  required  it  to 
support  the  absorption  of  an  amount  of 
take-or-pay  costs  equal  to  twenty-five 
percent,  as  agreed  to  pursuant  to  Section 
V(c)  of  the  Settlement  in  Docket  No, 
RP88-259,  et  al. 

Northern  states  Schedule  A  indicates 
that  when  interest  is  calculated 
assuming  a  sixty-month  recovery  period. 
Northern  would  absorb  an  amount  equal 
to  26.3  percent.  Northern  states  it 
proposed  to  recover  the  principal  over  a 
fifty-month  recovery  period  so  that,  for 
administrative  convenience,  the 
surcharge  associated  with  both  Htigalion 
exception  filings  would  terminate  on 
February  29, 1995.  Northern  avers  no 
parly  opposed  or  protested  the  fifty- 
month  recovery  period. 

Northern  states  it  again  requests  any 
waiver  necessary  to  allow  the  recovery 
0%'er  the  fifty-month  period  as  requested. 
However.  Northern  states  it  would  not 
object  to  a  revision  to  its  proposal 
requiring  recovery  over  a  sixty-month 
period. 

Any  person  desiring  to  protest  said 
hearing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211 


[Docket  No.  RP91-72-0001 

Texas  Eastern  Transmission  Corp^- 
Proposed  Changed  In  FERC  Gas  Tariff 

January  22, 1991. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  15, 1991  tendered 
tariff  sheets  for  filing  as  part  of  its  FERC 
Gas  tariff.  Fifth  Revised  'Volume  No.  1. 
with  a  proposed  effective  date  of 
February  15, 1991. 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  reestablish  in  response 
to  the  Commission's  Order  No.  528  the 
monthly  take-or-pay  surcharges  billed 
by  Texas  Eastern  to  its  customers  in 
order  to  recover  surcharges  billed  to 
Texas  Eastern  by  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
for  its  take-or-pay  costs  paid  directly  to 
producers.  Texas  Eastern  states  further 
that  this  filing  is  based  on  Texas  Gas' 
December  26, 1990  filing  in  Docket  No. 
RP91-61-000,  in  which  it  allocated  50 
percent  of  its  costs  among  its  customers 
on  the  basis  of  each  customer's  Dl  level, 
and  50  percent  on  the  basis  of  each 
customer's  D2  level,  both  measured  as 
of  the  dates  of  each  of  Texas  Gas' 
original  filings  to  recover  take-or-pay 
costs. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  affected  customers  and 
interested  state  commissions  and  all 
parties  to  its  prior  take-or-pay  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  §§385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  29, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-2013  Filed  1-28-91;  8;45  amJ 

BIUJNO  CODE  CrW-OI-M 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-2014  Filed  1-28-91;  8:45  am) 

BILLING  COOC  (717-01-M 


Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

[Docket  No.  RP91-73-000J 

January  22, 1991. 

Take  notice  that  Texas  Eastern   . 
Transmission  Corporation  (Texas 
Eastern)  on  January  15, 1991,  tendered 
primary  tariff  sheets  and  alternate  tariff 
sheets  for  filing  as  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1.  with 
a  proposed  effective  date  of  February 
15. 1991, 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  reestablish  in  response 
to  the  Commission's  Order  No.  528  the 
monthly  take-or-pay  surcharges  billed 
by  Texas  Eastern  to  its  customers  in 
order  to  recover  take-or-pay  surcharges 
billed  to  Texas  Eastern  by  IJnited  Gas 
Pipe  Line  Company  (United).  Texas 
Eastern  states  further  that  the  present 
filing  is  conditioned  on  the  Commission 
approving  United's  pending  settlement, 
and  that  it  reserves  its  right  to  refile 
under  a  different  allocation 
methodology  in  the  event  United  tnakes 
any  subsequent  filing  incorporating  a 
methodology  alternative  to  that 
reflected  in  United's  pending  settlement. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  affected  customers  and 
interested  state  commissions  and  all 
parlies  to  its  prior  take-or-pay  dockets. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  29, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


[Docket  No.  RP91-74-0001 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  22.  1991 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  15, 1991.  tendered 
primary  tariff  sheets  and  alternate  tariff 
sheets  for  filing  as  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  February 
15, 1991, 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  reestablish  in  response 
to  the  Commission's  Order  No.  528  the 
monthly  take-or-pay  surcharges  billed 
by  Texas  Eastern  to  its  customers  in 
order  to  recover  take-or-pay  surcharges 
billed  to  Texas  Eastern  by  Southern 
Natural  Gas  Company  (Southern). 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  affected  customers  and 
interested  state  commissions  and  all 
parties  to  its  prior  take-or-pay  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  29, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  91-2015  Filed  1-28-91;  8:45  am] 
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sheets  for  filing  as  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  February 
15,1991. 

Texas  Eastern  states  that  the  purpose 
of  this  fifing  is  to  reestablish  in  response 
to  the  Commission's  Order  No.  528  the 
monthly  take-or-pay  surcharges  billed 
by  Texas  Eastern  to  its  customers  in 
order  to  recover  take-or-pay  surcharges 
billed  to  Texas  Eastern  by  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
to  fiow  through  Texas  Gas  upstream 
supplier  charges. 

Texas  Eastern  states  that  copies  of 
the  filing  were  served  on  Texas 
Eastern's  affected  customers  and 
interested  state  commissions  and  all 
parties  to  its  prior  take-or-pay  dockets. 
Any  person  desinng  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  29, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  91-2016  Filed  1-28-91;  8;45  am) 
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[Docket  No.  RP91-75-0001 

Texas  Eastern  Transmission  Corp., 
Proposed  Changes  In  FERC  Gas  Tariff 

January  22. 1991 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  15, 1991,  tendered 
primary  tariff  sheets  and  alternate  tariff 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  22.  1991- 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
use.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commissions  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street.  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
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Neihardt,  Office  of  Management  and 

Budget,  room  3235  NEOB.  W8«htngton, 

DC  20503,  (202)  995-3785. 

OMB  number  3060-0402. 

Title:  Application  for  a  New  or  Modified 
Microwave  Radio  Station  License 
U-nderpart  21. 

Form  number  FCC  Fonn  494. 

Action:  Revision. 

Respondents:  Busineaaes  or  other  for- 
profit  (including  small  buainesaes). 

Frequency  of  responses:  On  occasion. 

Estimated  annual  burden:  SjOOO 
responses,  2  hours  average  burden  per 
response.  78.000  hours  total  annual 
burden. 

Needs  and  uses:  The  FCC  494  is  used  by 
telecommunications  entitles  to  apply 
for  facility  licexises  in  the  services 
governed  by  47  CFR  part  21.  The  data 
is  used  to  determine  whether  the 
applicant  is  qualified  legally, 
technically  and  financially  to  be 
licensed  to  use  microwave  radio 
frequencies. 

Federal  Communicationi  Commtgiion 

Donna  K.  S«arcy. 

Secretary. 

[FR  Doc.  91-2032  Filed  1-28-91.  8:45  am] 
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Public  Infonnatton  CoMvction 
R*quk«nwnts  Subniittad  To  the  Offic* 
of  M«n«g«fn«nt  and  Budget  tor  Review 

The  Federal  Communications 
Commission  has  submitted  the  foUowmg 
information  collection  requirements  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 
1114  21st  Street  NW..  Washington.  DC 
20036,  (202)  452-1422.  For  further 
information  on  these  submissions 
contact  Judy  Bolcy,  Federal 
Communications  Commission.  (202)  632- 
7513.  Persons  wishing  to  comment  on 
these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503,  (202)  395- 
3785 

OMB  number  3060-0020. 
Title:  Application  for  Ground  Station 

Authorization  in  the  Aviation 

Services. 
Form  number  FCC  Form  406. 
Action:  Revision. 
Respondents:  Individuals  or  households, 

state  or  local  governments,  businesses 

or  other  for-profit  (including  small 

businesses),  and  non-profit 

institutions. 
Frequency  of  response:  On  occasion 

reporting 


Estimated  annual  burden:  3,275 
responses:  1.25  hours  average  burden 
per  response;  4,094  hours  total  annual 
burden. 
Needs  and  uses:  FCC  Rules  require  that 
applicants  file  the  FCC  Form  406  to 
apply  for  new,  modification,  renewal 
with  modification  or  for  an 
assignment  of  a  Ground  Station 
authorization.  The  data  collected  by 
the  FCC  to  determined  eligibility, 
issue  licenses  and  update  databases. 
The  revision  of  this  information 
collection  is  due,  in  part,  to 
incorporation  of  fee  data  into  the 
form. 
OMB  number  3060-0157. 
Title:  Section  73.99.  Presunrise  Service 
AuthonzatioD  (PSRA)  and  Postsunset 
Service  Authorization  (PSSA). 
Action:  Extension. 

Respondents:  Busmesses  or  other  for- 
profit  (including  small  buBmessee). 
Frequency  of  response:  On  occasion 

reporting. 
Estimated  annual  burden:  300 
responses.  15  minutes  (.25)  average 
burden  per  response;  75  hours  total 
annual  burden. 
A^eecys  and  uses:  Section  73.99  requires 
the  licensee  of  an  AM  broadcast 
station  intending  to  operate  with  a 
presunnse  or  postsunset  service 
authorization  to  submit  by  letter  the 
licensee's  name,  call  letters,  location, 
the  intended  service,  and  a 
descnption  of  the  method  whereby 
any  necessary  power  reduction  will 
be  achieved.  The  letter  is  used  by  FCC 
staff  to  maintain  complete  technical 
information  about  the  station  to 
ensure  that  the  licensee  is  m  full 
compliance  with  the  Commission's 
rules  and  will  not  cause  interference 
to  other  stations. 
0\fB  number  None. 
Title:  Section  73.1620(g).  Proposals  to 
Reform  the  Commission's 
Comparative  Hearing  Process  to 
Expedite  the  Resolution  of  Cases 
(Report  and  Order.  Gen.  Doc.  90-264). 
Action:  New  collection. 
Respondents:  Business  or  other  for-profit 

(including  small  businesses). 
Frequency  of  response:  Upon  completion 
of  the  construction  of  a  new  broadcast 
station  and  one  year  thereafter. 
Estimated  annual  burden:  10  responses; 
5  hours  average  burden  per  response; 
50  hours  total  annual  burden. 
Needs  and  uses:  The  Commission 
recently  modified  its  policies  and 
rules  regarding  the  conduct  of 
comparative  hearings  involving 
applicants  for  new  broadcast 
facilities.  The  Commission  determined 
that  it  could  monitor  applicant 
adherence  to  such  promises  by 


requiring  the  successful  applicant  to 
report  deviations  from  their  promises, 
if  any,  in  their  application  for  a 
license  to  cover  their  constmction 
permit  (FCC  Form  302)  and  on  the  first 
anniversary  of  their  commencement  of 
program  tests. 

Federul  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  91-2033  Filed  l-2»-91;  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Rled;  Ocean  Highway 
and  Port  Authority  of  Naasau  County 
Nassau  TerminaJs,  Inc. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
560.602  and/or  572.603  of  title  48  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-010918-002. 

Title:  Ocean  Highway  and  Port 
Authority  of  Nassau  County/Nassau 
Terminals.  Inc.  Terminal  Agreement. 

Parties:  Ocean  Highway  and  Port 
Authority  of  Nassau  County  (Authority), 
Nassau  Terminals,  Inc. 

Filing  Party:  Mr.  Wayne  D.  Stubbs, 
Ocean  Highway  and  Port  Authority  of 
Nassau  County,  11  North  14th  Street, 
Fernandina  Beach,  FL  32034. 

Synopsis:  The  Agreement  amends  and 
restates  the  basic  agreement  to  change 
the  name  of  the  Authority's  terminal 
operator  at  the  Port  of  Fernandina, 
Florida  to  Nassau  Terminals,  Inc.  and 
provides  for  the  disposition  of  certain 
rights  and  duties  with  respect  to  the 


Federal  Register  /  Vol.  56,  No.  i9  /  Tuesday.  January  29,  1991  /  Notices 


3257 


Authority's  revenue  bonds.  The  term  of 
the  Agreement  is  for  ten  years. 

Dated:  |anuary  22, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 
(FR  Doc.  91-1976  Filed  1-28-91:  8:45  am) 

BILLING  CODE  (730-0 1-M 

Port  of  Oakland/Sea-Land  Service,  Inc. 
et  al.;  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(3)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC.  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-003914-005. 

Title:  Port  of  Oakland/Sea-Land 
Service,  Inc.  Terminal  Agreement. 

Parties: 

Port  of  Oakland 

Sea-Land  Service,  Inc. 

Synopsis:  The  Agreement  amends  the 
basic  agreem.ent  to  conform  with 
Agreement  No.  224-200469  regarding 
secondary  use  and  retention  of  revenues 
for  wharfage  in  excess  of  1,750,000 
revenue  tons  in  a  contract  year. 

Agreement  No.:  224-004067-008. 

Title:  Port  of  Oakland/Stevedoring 
Services  of  America  Terminal 
Agreement. 

Parties: 

Port  of  Oakland 

Stevedoring  Services  of  America 

Synopsis:  The  Agreement  deletes  the 
Berth  22  area  from  the  marine  terminal 
facilities  covered  by  the  basic 
agreement. 

Agreement  No.:  224-200469. 

Title:  Port  of  Oakland/Sea-Land 
Service.  Inc.  Terminal  Agreement 

Parties: 

Port  of  Oakland  (Port) 

Sea-Land  Service.  Inc.  (Sea-Land) 

Synopsis:  The  Agreement  provides  for 
Sea-Land's  5-year  preferential 
assignment  of  certain  premises  at  Berth 
22  in  the  Port's  Outer  Harbor  Area  on  a 


nonexclusive  basis  for  use  as  a 
containership  terminal  at  a  minimum 
monthly  rental  of  $132,066.92.  In 
addition,  if  the  total  revenue  tonnage  of 
Sea-Land's  primary  use  of  the  premises 
and  certain  adjacent  area  covered  by 
Agreement  No.  224-003914  for  any 
contract  year  exceeds  1,750,000  tons, 
Sea-Land  shall  pay  10%  of  the  Pori's 
tariff  wharfage  charges  for  the  primary 
use  cargo  which  exceeds  1,750.000  tons. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  24. 1991. 

Joseph  C.  Polking, 

Secretory'. 

[FR  Doc.  91-2056  Filed  1-28-91;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Caledonia  Financial  Corporation,  et  a!.; 

Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
section  225.14  of  the  Board's  Regulation 
Y  (12  CFR  225.14)  to  become  a  bank 
holding  company  or  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
oftheAct(12U.S.C.  l&42(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  apphcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  m 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
15, 1991. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Caledonia  Financial  Corporation, 
Caledonia,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 


Bank  of  Caledonia,  Caledonia, 
Michigan. 

2.  Valley  Banc  Services  Corp..  St. 
Charles,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Anchor  Bank. 
Lake  Villa,  Illinois,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Vice  President) 
925  Grand  Avenue,  Kansas  City. 
Missouri  64198: 

1.  Barrett  Holding  Company, 
Watonga,  Oklahoma;  to  acquire  an 
additional  1.82  percent  of  the  voting 
shares  of  Watonga  Bancshares,  Inc.. 
Watonga,  Oklahoma,  and  thereby 
indirectly  acquire  Watonga  State  Bank, 
Watonga,  Oklahoma. 

2.  Central  Grain,  Inc.,  Central  City. 
Nebraska,  to  acquire  13.8  percent;  Green 
Top,  Inc..  Palmer,  Nebraska,  to  directly 
acquire  12.5  percent,  and  indirectly 
acquire  23.6  percent  through  its 
subsidiary,  Shelby  Insurance,  Inc.. 
Shelby,  Nebraska:  Archer,  Inc.,  Archer. 
Nebraska,  to  directly  acquire  13.18 
percent,  and  indirectly  acquire  27.2 
percent  through  its  subsidiary  Osceola 
Insurance.  Inc.,  Osceola,  Nebraska:  of 
Heartland  Bancorporation.  .Aurora, 
Nebraska,  which  is  the  proposed  parent 
of  The  Farmers  State  Bank  &  Trust  Co., 
Aurora,  Nebraska,  and  Crete  State 
Corporation,  Crete,  Nebraska,  and 
thereby  indirectly  acquire  Crete  State 
Bank,  Crete.  Nebraska. 

3.  Central  of  Kansas.  Inc..  Junction 
City.  Kansas;  to  acquire  100  percent  of 
the  voting  shares  of  Herington 
Bancshares,  Inc..  Herington,  Kansas, 
and  thereby  indirectly  acquire  The  Bank 
of  Herington.  Herington,  Kansas. 

4.  First  of  Fort  Morgan.  Inc..  Fort 
Morgan,  Colorado;  to  acquire  100 
percent  of  the  voting  shares  of 
Heartland  Community  Bankshares.  Inc.. 
Fort  Morgan,  Colorado,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Steriing,  Sterling,  Colorado,  and  also  to 
acquire  100  percent  of  the  voting  shares 
of  First  Community  Bankshares,  Inc., 
Fort  Morgan,  Colorado,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Holyoke"  Holyoke,  Colorado. 

5.  Heartland  Bancorporation.  Aurora, 
Nebraska;  to  acquire  80.03  percent  of  the 
voting  shares  of  The  Farmers  State  Bank 
&  Trust  Co..  Aurora,  Nebraska,  and  100 
percent  of  the  voting  shares  of  Crete 
State  Corporation.  Crete.  Nebraska,  and 
thereby  indirectly  acquire  Crete  State 
Bank.  Crete,  Nebraska. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  Ford  Bank  Group  Holdings,  Inc.. 
Wilmington,  Delaware;  to  acquire  100 
percent  of  the  voting  shares  of  MBank 
Waco,  N.A.,  Waco.  Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  Jdnuary  18.  \'n\ 

lennifer ).  |ofaiMon. 

Assiinotff  SpcTflan,'  of  the  Bttard 

|FR  Doc.  91-1712  Filed  l-:»-ei;  B:4J  am] 


William  G.  Dietrich,  et  ai.; 
Chang*  in  Bank  Control  Notioe: 

AcquiaMoo  of  Sham  of  Banka  or 
Bank  HotcHng  Companies 

The  notificanl  listed  b«iow  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  18171J))  and 
section  225.41  of  the  Board  8  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  liank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  8. 1991 

A.  Federal  Recerve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  City, 
Missouri  S4198: 

1.  William  G.  Dietrich.  Kansas  City. 
Missouri  to  acquire  an  additional  16.55 
percent  of  the  votmg  shares  of  Blue 
Ridge  Bancshares,  Inc.,  Kansas  City, 
Missouri,  for  a  total  of  41.53  percent  and 
thereby  indirectly  acquire  Blue  Ridge 
Bank  and  Trust  Co..  Kansas  City, 
Missouri. 

B.  Federal  Reserve  Bank  of  Dallas  (W 
Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75222: 

1.  Mark  Alan  Workman.  Lubbock. 
Texas;  to  acquire  an  additional  22.39 
percent  for  a  total  of  23.53  percent:  and 
David  Don  Workman,  Shallowafer. 
Texas:  to  acquire  an  additional  22.39 
percent  for  a  total  of  23.53  percent  of  the 
voting  shares  of  Caprock  Bancshares. 
Inc.,  Shallowater.  Texas,  and  thereby 
indirectly  acquire  First  State  Bank. 
Shallowater,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  18. 1991 
lennifer  ].  Johnsoo, 
Associate  Secretary  of  the  Board 
|FR  Doc.  91-1711  FUed  l-2fl-91,  8.45  a.m.) 
BltUNa  COOC  I210-0t-f 


First  Western  Bancorp,  Inc.; 

Formation  ol.  Acquisition  by,  or 
Merger  of  Bank  HotdinQ  Companies: 
and  Acquisttion  of  MoniMnklng 
Company 

The  company  listed  in  this  notice  has 
applied  under  section  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  for 
the  Board's  approval  under  section  3  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company  The 
listed  company  has  also  applied  under 
section  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
section  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies,  or  to  engage  in 
such  an  activity.  Unless  otherwise 
noted,  these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  19, 
1991 

A.  Fedexai  Reserve  Bank  of 
Minneapolis  (James  M.  Lyoa  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 


7  First  Western  Bancorp,  Inc..  Huron. 
South  Dakota;  formerly  401,  Inc.,  to 
merge  with  First  Bancorp,  Inc.,  Huron, 
South  Dakota. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire  First 
Western  Agency.  Inc.,  Huron,  South 
Dakota,  and  thereby  engage  in  general 
insurance  agency  activities  pursuant  to 
section  225.25(b)(8)(iv)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  South  Dakota. 

Board  of  GovpmofS  of  the  Fed<!ral  Reserve 
System.  January  23,  1941 

lennifer  ].  Johnson, 

Assoriate  Secretary  of  the  Board. 

|FR  Doc.  91-a)47  Filed  1-2B-91,  8:45  a.ra.| 

BILLING  COOe  MKMJI-F 


Fulton  Fmanctel  Corporation; 

Acquisition  of  Company  Engaged  hi 
PermissfWe  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  section  225.23(a)(2)  or 
(f)  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f])  for  the  Board's 
approval  under  section  4(c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
section  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  Stales. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
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commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  15, 
1991. 

A.  Federal  Reserve  Bank  of 
Philadeiphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsyh/ania  19105: 

1.  FuJton  Financial  Corporation. 
Lancaster,  Pennsylvania;  to  acquire 
Great  Valley  Savings  Associabon. 
Reading,  Pennsylvania,  and  thereby 
engage  in  the  ownership,  control  and 
operation  of  a  savings  association,  and 
to  engage  only  in  deposit  taking  and 
lending  activities  pursuant  to  section 
225.25(b)(9)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in 
Berks  County,  Pennsylvania, 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  IB.  1991. 
lennifer  ].  johiwon. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  91-1713  Filed  1-28-91;  8:45  a.m.] 

BILUNQ  CODE  S210-01-F 


Martinius  Corporation; 

Notice  of  Application  to  Engage  de 
novo  In  Permissibie  Nonbanking 
Activities 

The  company  listed  in  this  notice  '  as 
filed  an  application  under  section 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
commence  or  to  engage  de  novo,  either 
directly  or  through  a  subsidiary,  in  a 
nonbanking  activity  that  is  listed  in 
section  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 


decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  arul  indicating  how  the  party 
commenting  wouW  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  19, 
1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

;,  Martinius  Corporation.  Rogers. 
Minnesota;  to  engage  de  novo  in  making. 
acquiring,  or  servicing  loans  for  its  o\vn 
account  pursuant  to  section  225.25(b)(1) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  a  radius 
of  ten  miles  from  Rogers,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23.  1991. 
lennifer  |.  )oi»aoD, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  91-2051  Filed  1-28-91;  8:45  a.m.] 

BILLING  CODE  S2«IM)1-F 


Mountain  Holding  Corporation,  et  al.; 

Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
section  225.14  of  the  Board's  Regulation 
Y  (12  CFR  225.14)  to  become  a  bank 
holding  company  or  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
ofthe  Act  (12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  m 
Hsu  of  a  hearing,  identifying  specifically 


any  questions  of  fact  that  are  in  dispute 

and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
19, 1991. 

A.  Federal  Reserve  Bank  of  Atlwita 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

;.  Mountain  Holding  Corporation. 
Tucker,  Georgia:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Mountain 
National  Bank,  Tucker,  Georgia. 

2.  The  Prosperity  Banking  Company, 
Saint  Augustine,  Florida:  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of 
Prospenty  Bank  of  Saint  Augustine. 
Saint  Augustine.  Flonda. 

3.  Tifton  Banks.  Inc..  Tifton,  Georgia: 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Tifton  Bank  &  Trust  Company, 
Tifton,  Georgia 

B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President]  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

;.  Farmers  Savings  Bank.  Trustee  of 
Farmers  Savings  Bank  Stock  Ownership 
Plan  &  Trust,  West  Union,  Iowa;  to 
acquire  53  percent  of  the  voting  shares 
of  BJS,  Inc.,  West  Union.  Iowa,  and 
Westmont  Corporation,  West  Union, 
Iowa,  and  thereby  indirectly  acquire  The 
Farmers  Savings  Bank.  West  Union, 
Iowa. 

2.  First  National  Bancorporation  of 
Stoughton,  Inc..  Stoughton,  Wisconsin: 
to  become  a  bank  holding  company  by 
acquiring  95  percent  of  the  voting  shares 
of  First  National  Bank  of  Stoughton. 
Stoughton,  Wisconsin. 

C.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Overton  Financial  Corporation. 
Overton,  Texas;  to  acquire  80  percent  of 
the  voting  shares  of  Lindale  Bancshares, 
Inc.,  Lindale,  Texas,  and  thereby 
indirectly  acquire  Lindale  State  Bank, 
Lindale,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23, 1991. 

Jemafer ).  |oiuison. 

Associate  Secretary  ofthe  Board. 

[FR  Doc.  91-2046  Filed  1-28-91;  8:45  a.in.l 

BILLING  CODE  UtO-Ot-f 
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NorwMt  Bank  MtnnMOta  N.A.; 

Corporation  to  do  Bualnaaa  Under 
Section  2S(a)  of  the  Federal  Reserve 
Act 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federal  Reserve  Act 
( "Edge  Corporation"),  The  Edge 
Corporation  would  operate  as  a 
subsidiary  of  the  applicant.  The  factors 
that  are  to  be  considered  in  acting  on 
the  application  are  set  forth  in  section 
211.4(a)  of  the  Board's  Regulation  K  (12 
CFR  211.4(a)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  listed  for 
that  notice.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identify  specifically  any 
questions  of  fact  that  are  in  dispute,  and 
summarize  the  evidence  that  would  be 
presented  at  a  hearing.  Any  person 
wishing  to  comment  on  the  application 
should  submit  views  in  writing  to  be 
received  not  later  than  February  19, 
1991. 

A.  Board  of  Governors  of  the  Federal 
Reserve  System  (William  W.  Wiles, 
Secretary)  Washington,  D.C.  20551: 

1.  Nonx'est  Bank  Minnesota  A'A., 
Minneapolis,  Minnesota:  to  establish  a 
corporation  to  be  known  as  Norwest 
Bank  International,  Iowa,  Minneapolis. 
Minnesota.  This  application  may  be 
inspected  at  the  Federal  Reserve  Bank 
of  Minneapolis. 

Board  of  Governors  of  the  Federal  Reserve 
System,  (anuary  23.  1991. 

Jennifer  \.  lohnaon. 

Associate  Secretary  of  the  Board. 

|FR  Doc  91-2050  Filed  1-28-91:  8:45  am] 

WLUNQ  CODE  UIO-OI-F 


Philip  J.  Rocco; 

Ctuinge  in  Banit  Control  Notice 

Acquisition  of  Stores  of  Banlcs  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U  S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  12, 
1991. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Philip  J.  Rocco.  Santa  Ana, 
California;  to  acquire  up  to  24.9  percent 
of  the  voting  shares  of  Orange  Bancorp, 
Fountain  Valley,  California,  and  thereby 
indirectly  acquire  The  Bank  of  Orange 
County,  Fountain  Valley,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  23, 1991. 

lennifer  J.  lohnson. 

Associate  Secretary  of  the  Board. 

[PR  Doc.  91-2049  Filed  1-28-91;  8:45  am] 

BIUJMG  CODE  «210-01-r 


Synovus  Financial  Corp^ 

Acquisition  of  Company  Engaged  In 
Permissible  NonbankIng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  section  225.23(a)(2)  or 
(f)  of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2]  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
section  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wxiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 


hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  19, 1991. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Synovus  Financial  Corp.,  Columbus, 
Georgia;  and  TB&C  Bancshares,  Inc.. 
Columbus,  Georgia;  to  acquire  Citizens 
Federal  Savings  and  Loan  Association 
of  Rome,  Rome.  Georgia,  and  thereby 
engage  in  operating  a  savings 
association  pursuant  to  section 
225.25(b)(9)  of  the  Board's  Regulation  Y. 
This  activity  will  be  conducted  in  Rome, 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  23, 1991. 
(ennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-2048  Filed  1-28-91;  8:45  a.m.] 

BILLING  CODE  6210-<>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of 
Pulmonary  Diseases  Advisory 
Committee 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  February  28-March  1, 

1991,  at  the  National  Institute  of  Health. 
Building  31,  C  wing,  conference  room  7, 
9000  Rockville  Pike,  Bethesda,  Maryland 
20892. 

The  entire  meeting,  from  8:30  a.m.  to 
recess  on  February  28,  and  from  8:30 
a.m.  to  adjournment  on  March  1,  will  be 
open  to  the  public.  The  Committee  will 
discuss  the  current  status  of  the  Division 
of  Lung  Diseases'  programs  and 
Committee  plans  for  fiscal  years  1991- 

1992.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Ms.  Terry  Bellicha.  Chief 
Communications  and  Public  Information 
Branch.  National  Heart.  Lung,  and  Blood 
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Institute.  Building  31  Room  4A-21. 
National  Insbtulee  of  Health.  Bethesda. 
Maryland  20892,  (301)  4eft-*23fl.  will 
provide  a  summary  of  the  meetmg  and  a 
roster  of  the  Committee  members. 
Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  Committee,  Westwood 
Building,  Room  6A16,  National  Institutes 
of  Health,  Bethesda.  Maryland  20B92. 
(301)  496-7208.  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research. 
National  Institutes  of  Health.) 

Dated:  January  16, 1991. 
Betty  ).  B«vaiidg«, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  91-2024  Filed  1-Z8-91;  8:45  am] 

BIUJNO  COOe  4H(V«VI» 


National  Heart,  Lung,  and  Blood 
Instlttrte;  Meeting  of  the  SIckte  Celt 
Disease  Advisory  Committee 

Pursuant  to  PubHc  Law  92-463.  notice 
is  hereby  given  of  the  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee.  National  Heart  Lung,  and 
Blood  Institute.  February  22. 1991.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  9000  Rockville  Pike, 
Building  31,  Conference  Room  9,  C- 
Wing.  Bethesda.  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  adjournment  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch.  National  Heart.  Lung,  and  Blood 
Institute.  Building  31,  Room  4A21, 
Bethesda,  Maryland  20892.  (301)  496- 
4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members  upon  request. 

Dr.  Clarice  D.  Reid.  Chief  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources,  NHLBI,  Federal 
Building,  Room  508.  Bethesda.  Maryland 
20892.  (301)  406-6931.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  16. 1991. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc  91-2025  Filed  1-28-91;  8:45  am) 

BILUNG  CODE  4t4O-01-M 


Nattomt  Hevt,  Lung  «id  Blood 
Institute;  Motica  ot  MMting  of  the 
Arterioaderoels^  Hypertanalen  and 
Lipid  Metaboian  Advtaory  Conralltae 

Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  the  meeting  c^  the 
Arteriosclerosift,  Hypertension  and  Lipid 
Kietabolism  Advisory  Committee, 
National  Heart,  Lung  and  Blood 
Institute.  February  21-22. 1981.  BuiUing 
31.  Conference  Room  7.  C-Wing, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  approximately  8:30  a.m.  on 
February  21.  to  adjournment  on 
February  22.  to  evalaate  program 
support  in  arteriosclerosis,  hypertension 
and  lipid  metabolism.  Attendance  by  the 
public  will  be  limited  on  a  space 
available  basis. 

Ms.  Terry  Bellicha.  Chief 
Communications  and  Pubhc  Information 
Branch.  National  Heart  Long  and  Blood 
Institute.  Building  31.  Room  4A21. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892.  (301)  496-4235.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  G.  C.  McMillan.  Associate 
Director.  Arteriosclerosis.  Hypertension 
and  Lipid  Metabolism  Program. 
NT^IHLBI,  Room  4Cl2,  Federal  Building, 
National  Institutes  of  Health,  Bethesda, 
MB  20892,  (301)  496-1613,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837.  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Heahh.) 

Dated:  January  16. 1991. 
Betty  J.  Beveriti^. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  91-2026  Filed  1-25-91:  8:45  am) 

BILUNG  COOE  4140-01-M 


National  Heart,  Lung,  and  Biood 
Institute;  Meeting  of  the  Cltnfcal 
Applications  and  Prevention  Advisory 
Committee 

Pursuant  to  Public  Law  92-483.  notice 
is  hereby  given  of  the  m.eeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee.  Division  of 
Epidemiology  and  Clinical  Applications. 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health. 
on  February  20-21, 1991,  in  Building  31. 
Conference  Room  8.  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  recess  on  February 
20  and  8-.30  a.m.  to  adjoomment  on 
February  21  to  discuss  new  initiatives, 
program  policies,  and  issues. 


Attendance  by  the  pubhc  will  be  limited 
to  space  available. 

Terry  Bellicha.  Chief.  Communications 
and  Public  hiformation  Branch.  National 
Heart.  Lung,  and  Blood  Institute. 
Building  31,  Room  4A21.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20802.  (301)  496-4238,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  William  R.  Harlan.  Director. 
Division  of  Epidemiology  and  Clinical 
Applications,  Federal  Building,  Room 
212,  Bethesda.  Maryland  20892.  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research.  National  Institutes  of 
Health.) 

Dated:  Januarj  16. 1991. 
Betty ).  Beveridge. 

Comxnittee  Management  Officer.  NIH. 
[FR  Doc.  91-2027  Filed  1-28-91;  8:46  am] 
BiLUMa  cooe  4i4*-ffv« 


Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Public  Health  Service.  HHS. 
action:  Notice. 


SUWWARV:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  by  section 
2n2(b)(2)  of  the  PHS  Act,  as  amended. 
While  the  Secretary-  of  Health  and 
Hjr-.jn  Ser^'TCCs  is  named  as  the 
resptTiJcnt  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
cox.pur.sation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
consiucring  and  acting  upon  the 
petitions. 

FOR  FURTHER  INf  ORMATION  CONTACT: 
For  irtror;nrition  about  requirements  for 
filing  rielitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
Stj^es  Claims  Court  717  Madison  Place 
NW.,  Washington.  DC  20005.  (202)  633- 
7557.  For  information  on  the  Public 
Heaim  Service's  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program.  6001 
Miinirose  Road,  room  702.  Rockville.  MD 
20fl-':  (301)  443-6593. 
SUPPiCMCNTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  spccrfied 
childhood  vaccines.  Subtitle  2  of  title 
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XXI  of  the  PHS  Act.  42  U.S.C.  300aa-10 
et  seq.  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
this  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect  to 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the  listed 
vaccines. 

SecUon  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal  Register 
a  notice  of  each  petition  filed.  Set  forth 
below  is  a  list  of  petitions  received  by 
PHS  from  September  13, 1990,  through 
September  19, 1990.  Section  2112(b)(2) 
also  provides  that  the  special  master 
"shall  afford  all  interested  persons  an 
opportunity  to  submit  relevant,  writtten 
information"  relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition."  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability. 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2214 
of  the  PHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  s^Tnptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 


the  Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  FO«  FURTHER  INFORMATION 
CONTACT),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Health 
Professions.  5600  Fishers  Lane,  room  8- 
05.  Rockville.  Maryland  20857.  The 
Court's  captain  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Linda  Walker  on  behalf  of  Grant  M. 
Walker.  St.  Paul,  Minnestoa.  Claims 
Court  Number  90-0965  V 

2.  Samuel  and  Frances  Simpson  on 
behalf  of  Jennifer  Simpson.  Geneva. 
Ohio,  Claims  Court  Number  90-0966  V 

3.  Betty  Stranlund  on  behalf  of  William 
Stranlund,  El  Toro,  California,  Claims 
Court  Number  90-0967  V 

4.  Nell  Lewis  on  behalf  of  Julie  Lewis. 
Syracuse.  Kansas.  Claims  Court 
Number  90-0968  V 

5.  Vicki  Dillabough  on  behalf  of  Jessica 
DiUabough,  Camp  Lejeune.  North 
Carolina.  Claims  Court  Number  90- 
0969V 

6.  Tamette  Norton  on  behalf  of  Keriann 
Norton.  Salt  Lake  City.  Utah.  Claims 
Court  Number  90-0970  V 

7.  Sharon  Hill  on  behalf  of  Kayla  Hill, 
Knoxville,  Tennessee.  Claims  Court 
Number  90-0971  V 

8.  Samuel  Ezell  on  behalf  of  Tanika 
Ezell.  Camp  Lejeune,  North  Carolina. 
Claims  Court  Number  90-0972  V 

9.  Harvey  and  Marianne  Creech  on 
behalf  of  James  Creech,  Hyden, 
Kentucky,  Claims  Court  Number  90- 
0973  V 

10.  Billy  and  Carri  Benson  on  behalf  of 
Joshua  Benson.  Forest  Grove.  Oregon. 
Claims  Court  Number  90-0974  V 

11.  Ronald  and  Alisa  Bradley  on  behalf 
of  Rachael  Bradley.  Dunedin.  Florida, 
Claims  Court  Number  90-0975  V 

12.  Sheila  Vickerj'  on  behalf  of  Kelley 
Vickery.  Mobile.  Alabama.  Claims 
Court  Number  90-0977  V 


13.  Stanley  Mirek  on  behalf  of  Christine 
Mirek.  Edison.  New  Jersey.  Claims 
Court  Number  90-0978  V 

14.  Karla  Pride  on  behalf  of  Mesia  Pride. 
Henderson.  Kentucky.  Claims  Court 
Number  90-0979  V 

15.  Robert  and  Dorothy  Harman  on 
behalf  of  Christopher  Harman.  Bristol. 
Pennsylvania,  Claims  Court  Number 
90-0980V 

16.  Helene  Saeger  on  behalf  of  Michael 
Adams.  Deceased.  Sheboygan. 
Wisconsin.  Claims  Court  Number  90- 

0982  V 

17.  John  and  Sherry  Sharpnack  on  behalf 
of  Megan  Sharpnack,  Lincoln, 
Nebraska,  Claims  Court  Number  90- 

0983  V 

18.  Mildred  Downing  on  behalf  of 
Melissa  Downing,  Maysville, 
Kentucky,  Claims  Court  Number  90- 

0984  V 

19.  Michael  and  Ellen  Bigelow  on  behalf 
of  Renee  Bigelow,  Dubuque,  Iowa, 
Claims  Court  Number  90-0985  V 

20.  Denise  Gilmore  on  behalf  of  Quincy 
Gilmore,  Madisonville,  Kentucky, 
Claims  Court  Number  90-0986  V 

21.  Paula  Colbert  on  behalf  of  Johua 
Colbert.  Ada,  Oklahoma.  Claims 
Court  Number  90-0987  V 

22.  Frances  Pearson  on  behalf  of 
Katherine  Judge,  Atlanta.  Georgia. 
Claims  Court  Number  90-0988  V 

23.  Johnny  and  Debra  Clark  on  behalf  of 
Holly  M.  Clark.  Kingsport.  Tennessee. 
Claims  Court  Number  90-0989  V 

24.  Michael  and  Judith  Schoor  on  behalf 
of  Holly  Schoor.  Steubenville.  Ohio. 
Claims  Court  Number  90-0990  V 

25.  Robert  and  Debra  Wilcox  on  behalf 
of  Jarred  Wilcox,  Wuerzburg  Army 
Hospital,  Germany,  Claims  Court 
Number  90-0991  V 

26.  Sheryl  Mains  on  behalf  of  Matthew 
B,  Mains,  Mercerville.  New  Jersey, 
Claims  Court  Number  90-0992  V 

27.  Herbert  and  Susan  Goldman  on 
behalf  of  Jonathan  Goldman.  Chicago, 
Illinois,  Claims  Court  Number  90-0993 
V 

28.  Hurshel  and  Carol  Hall  on  behalf  of 
Tammy  Hall.  Manassas.  Virginia. 
Claims  Court  Number  90-0994  V 

29.  Donna  Deitz  on  behalf  of  Tracy 
Deitz.  Homer.  Alaska.  Claims  Court 
Number  90-0996  V 

30.  Charles  and  Rose  Donovan  on  behalf 
of  Tralane  Donovan.  Bronx.  New 
York.  Claims  Court  Number  90-0997  V 

31.  Lorilee  Immel  on  behalf  of  Kristen 
Immel.  Phoenix.  Arizona.  Claims 
Court  Number  90-0998  V 

32.  Vonda  Underwood  on  behalf  of 
Dawn  Waletzke,  Deceased.  Quantico. 
Virginia.  Claims  Court  Number  90- 
0999  V 
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33.  Rhonda  Budden  on  behalf  of 
McKenna  Budden,  Phoenix,  Arizona, 
Claims  Court  Number  90-1000  V 

34.  Alicia  Oliva  on  behalf  of  Jaclyn 
Oliva,  Deceased,  Mesa,  Arizona, 
Claims  Court  Number  90-1001  V 

35.  Suzanne  Valenzuela  on  behalf  of 
Monica  Velenzuela,  Deceased, 
Tucson.  Arizona,  Claims  Court 
Number  90-1002  V 

36.  Stephen  and  Stephanie  Fernholz  on 
behalf  of  Jessica  Fernholz.  Deceased, 
Blue  Earth.  Minnesota,  Claims  Court 
Number  90-1004  V 

37.  William  and  Joanne  Anttila  on 
behalf  of  Bret  Anttila.  Deceased, 
Moorpark.  California,  Claims  Court 
Number  90-1005  V 

38.  Eva  Meisner  on  behalf  of  Mitchell 
Meisner,  Las  Vegas,  Nevada,  Claims 
Court  Number  90-1006  V 

39.  Douglas  Hawkins  on  behalf  of  Jared 
Hawkins,  Deceased,  Aurora.  Clorado. 
Claims  Court  Number  90-1007  V 

40.  William  and  Sue  Ann  Reitz  on  behalf 
of  Katlyn  Reiz.  Clearfield. 
Pennsylvania,  Claims  Court  Number 
90-1008  V 

41.  Martha  Kennedy  on  behalf  of 
Michael  Kennedy.  Fort  Smith, 
Arkansas,  Claims  Court  .Number  90- 
1009  V 

42.  Fred  and  Josie  Moore  on  behalf  of 
Kristy  Moore,  Phoenix,  Arizona. 
Claims  Court  Number  90-1010  V 

43.  John  and  Elizabeth  Hamilston  on 
behalf  of  Wesley  Hamilton.  Durango. 
Colorado.  Claims  Court  Number  90- 
1011  V 

44.  Dennis  and  Clasina  Joling  on  behalf 
of  Teresa  Joling,  Chino,  Colorado. 
Claims  Court  Number  90-1012  V 

45.  George  and  Faye  Northrup  on  behalf 
of  Daniel  Northrup.  New  York.  New 
York.  Claims  Court  Number  90-1013  V 

46.  Mark  and  Patricia  Keller  on  behalf  of 
Joshua  Keller,  Macon,  Georgid,  Claims 
Court  Number  90-1014  V 

47.  Melissa  Serbin  on  behalf  of  Shannon 
Maskal,  Butler,  Pennsylvania.  Claims 
Court  Number  90-1015  V 

48.  Clara  Mitchell  on  behalf  of  James 
Lane.  Deceased,  Tyler,  Texas.  Claims 
Court  Number  90-1016  V 

49.  Sidney  and  Carol  Davis  on  behalf  of 
Kevin  Davis.  Tulsa.  Oklahoma,  Claims 
Court  Number  90-1017  V 

50.  Larry  and  Brenda  Trumble  on  behalf 
of  Logan  Trumble.  Ketchikan.  Alaska, 
Claims  Court  Number  90-1018  V 

51.  Dianna  Jamieson  on  behalf  of 
Michael  Jamieson.  George  Air  Force 
Base.  California.  Claims  Court 
Number  90-1019  V 

52.  Talm.adge  and  Georgia  Atkins  on 
behalf  of  Talmadge  Atkins.  Ft.  Walton 
Beach.  Florida.  Claims  Court  Number 
90-1020  V 

53.  Matthew  and  Shelia  Jennett  on 
behalf  of  Damien  Jennett.  New  Haven, 


Connecticut.  Claims  Court  Number 
90-1022  V 

54.  Craig  and  Vicki  Sterrett  on  behalf  of 
Ryan  Sterrett,  Virginia  Beach. 
Virginia.  Claims  Court  Number  90- 
1023  V 

55.  Mary  Garrett  on  behalf  of  Antonio 
Garrett,  Talladega.  Alabama.  Claims 
Court  Number  90-1024  V 

56.  Sara  Lewis  on  behalf  of  Julia 
Poulson.  Shaker  Heights,  Ohio,  Claims 
Court  Number  90-1025  V 

57.  Linda  Wood  on  behalf  of  Jessica 
Wood.  Macon,  Georgia.  Claims  Court 
Number  90-1027  V 

58.  Roberta  Her  on  behalf  of  Michael 
Her.  Waltham.  Massachusetts.  Claims 
Court  Number  90-1028  V 

59.  Donna  Budzan.  Pomona,  California. 
Claims  Court  Number  90-1029  V 

60.  Karen  Woodcock  on  behalf  of  Daniel 
Woodcock.  Hackettstown,  New 
Jersey.  Claims  Court  Number  90-1030 
V 

61.  Linda  Haim  on  behalf  of  Nicole 
Haim,  Deceased,  Canoga  Park. 
California,  Claims  Court  Number  90- 
1031V 

62.  Fran  Whyde  on  behalf  of  Michael 
Farrar.  Morgantown.  Indiana.  Claims 
Court  Number  90-1032  V 

63.  Jerry  and  Linda  Wooten  on  behalf  of 
Audrey  Wooten.  Upland,  California, 
Claims  Court  Numbnr  90-1033  V 

64.  Robert  Maloney  on  behalf  of  Kevin 
Maloney,  Deceased,  Orimune. 
Massachusetts.  Claims  Court  Number 
90-1034  V 

65.  John  Tweed  on  behalf  of  John  Adam 
Tweed,  Elkton,  Maryland.  Claims 
Court  Number  90-1035  V 

66.  Sheri  Taylor  on  behalf  of  Kristen 
Coffman,  Seabrook,  Maryland,  Claims 
Court  Number  90-1036  V 

67.  Donna  Bomarito  on  behalf  of  Sarah 
Bomarito,  Monterey.  California, 
Claims  Court  Number  90-1037  V 

68.  Diane  Ankenbauer  on  behalf  of 
Chance  Ankenbauer,  Great  Falls, 
Montana,  Claims  Court  Number  90- 
1038  V 

69.  Bruce  and  Cosette  Smoller  on  behalf 
of  Jamie  Smoller,  New  York,  New 
York,  Claims  Court  Number  90-1039  V 

70.  Joseph  Manni,  Philadelphia, 
Pennsylvania,  Claims  Court  Number 
90-1040  V 

71.  Debra  Hand  on  behalf  of  Sheena 
Hand,  Burlington,  Massachusetts, 
Claims  Court  Number  90-1041  V 

72.  Barbara  Orozco  on  behalf  of  Leslie 
Orozco,  Dallas.  Texas.  Claims  Court 
Number  90-1042  V 

73.  Doris  Shuford  on  behalf  of  Judith 
Shuford.  Hickory.  North  Carolina. 
Claims  Court  Number  90-1043  V 

74.  Theresa  Johnson  on  behalf  of  Crystal 
Johnson,  Arlington,  Texas.  Claims 
Court  Number  90-1044  V 


75.  Kenneth  and  Elaine  McCaul  on 
behalf  of  Brian  McCaul.  Miami, 
Florida.  Claims  Court  Number  90-1045 
V 

76.  Maria  Restrepo  on  behalf  of  Juan 
Restrepo,  Deerfield.  Illinois.  Claims 
Court  Number  90-1046  V 

77.  Lynda  Ouellette  on  behalf  of  Christin 
Ouellette.  St.  Agatha,  Maine.  Claims 
Court  Number  90-1047  V 

78.  Joan  Rustay  on  behalf  of  Linda 
Rustay,  Deceased,  Johnson  City.  New 
York.  Claims  Court  Number  90-1048  V 

79.  Hillary  Yeoman,  joplin.  Missouri. 
Claims  Court  Number  90-1049  V 

80.  Ashley  Foumier,  Springfield, 
Missouri.  Claims  Court  Number  90- 
1050  V 

81.  Marlene  Skinner  on  behalf  of 
William  Skinner.  Deceased, 
Binghamton.  New  York.  Claims  Court 
Number  90-1051  V 

82.  Ivan  and  Christine  Haines  on  behalf 
of  Kierstin  Haines,  Lancaster, 
Pennsylvania,  Claims  Court  Number 
90-1052  V 

83.  Bruce  and  Yvonne  Schlener  on 
behalf  of  Keith  O'Rourke,  Bethlehem, 
Pennsylvania,  Claims  Court  Number 
90-1053  V 

84.  David  and  Sharon  Steele  on  behalf  of 
Daniel  Steele,  Williamsburg,  Virginia, 
Claims  Court  Number  90-1054  V 

85.  Randal!  and  Betty  Leggett  on  behalf 
of  Mimi  Leggett,  Clarksburg.  West 
Virginia.  Claims  Court  Number  90- 

1055  V 

86.  Linda  Schiavone  on  behalf  of 
Michael  Calabrese.  Staten  Island. 
New  York,  Claims  Court  Number  90- 

1056  V 

87.  James  and  Ruby  Snider  on  behalf  of 
John  Snider,  Litde  Hocking,  Ohio. 
Claims  Court  Number  90-1057  V 

88.  James  Brammell,  Suitland.  Maryland, 
Claims  Court  Number  90-1058  V 

89.  Glen  and  Jill  Tomkiewicz  on  behalf 
of  Stevey  Tomkiewicz,  Rancho  Palos 
Verdes,  California,  Claims  Court 
Number  90-1059  V 

90.  Thomas  and  Helen  Lohfink  on  behalf 
of  Thomas  Lohfink.  Metairie. 
Louisiana.  Claims  Court  Number  90- 
1060V 

91.  Carl  Miles.  Odessa.  Texas.  Claims 
Court  Number  90-1061  V 

92.  Gretchen  Estep  on  behalf  of  Trisha 
Estep.  Columbus.  Ohio,  Claims  Court 
Number  90-1062  V 

93.  Darius  Snyder,  Tachikawa.  Japan. 
Claims  Court  Number  90-1064  V 

94.  Roy  and  Lynn  Borger  on  behalf  of 
Stacy  Borger.  Lehighton. 
Pennsylvania,  Claims  Court  Number 
90-1066  V 

95.  Kathy  Reece  on  behalf  of  Kathryn 
Reece"  Deceased,  Tupelo.  Mississippi. 
Claims  Court  Number  90-1067  V 
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96.  Brenda  DLxon  on  behalf  of  Jonathan 
Dixon,  Pascagoula.  Mississippi. 
Clainis  Court  Number  90-1066  V 

97.  Leon  and  Linda  Weiss  on  behalf  of 
Rachel  Weiss.  Cherry  Hill.  New 
jersey.  Claims  Court  Number  90-1069 
V 

98.  Julia  Cain  on  behalf  of  Jeremy  Cain. 
Kilmarnock.  Virginia,  Claims  Court 
Number  90-1070  V 

99.  Judith  Wolff.  New  York.  New  York. 
Claims  Court  Number  90-1071  V 

100.  Lorenzo  and  Gwendolyn  Davis  on 
behalf  of  Lorkeshia  Davis,  Houston. 
Texas,  Claims  Court  Number  90-1072 
V 

101.  Albert  and  Jeannette  Couture  on 
behalf  of  Denis  Couture,  Manchester, 
New  Hampshire,  Claims  Court 
Number  90-1073  V 

102.  Mark  and  Connie  Green  on  behalf 
of  Laural  Green.  Qeburae.  Texas, 
Claims  Court  Number  90-1074  V 

103.  Joseph  and  Ann  Tipman  on  behalf 
of  Angela  Tipmaa  Oak  Park,  Ulmois. 
Claims  Court  Number  90-1075  V 

104.  Roberta  Taylor  on  behalf  of  John 
Taylor.  Bakersfield.  California.  Claims 
Court  Number  90-1076  V 

105.  Evert  and  Magdalena  Pearson  on 
behalf  of  Magdalena  Pearson, 
Chicago.  Illinois.  Claims  Court 
Number  90-1077  V 

106.  Frank  Baron,  IV,  Fairfield,  Iowa, 
Claims  Court  Number  90-1078  V 

107.  Robin  Hackman  on  behalf  of 
Danielle  Landis,  Telford. 
Pennsylvania.  Claims  Court  Number 
90-1079  V 

108.  Carol  Huston  on  behalf  of  Matthew 
Huston,  Long  Beach,  California, 
Claims  Court  Number  90-1080  V 

109.  Robert  and  Mary  Acken  on  behalf 
of  Patricia  Acken.  Deceased. 
Philadelphia,  Pennsylvania,  Claims 
Court  Number  90-1081  V 

110.  John  D.  Landwehr  on  behalf  of  John 
G.  Landwehr,  Cincinnati,  Ohio. 
Claims  Court  Number  90-1082  V 

111.  Deborah  Murray  on  behalf  of  Jeffrey 
Murray,  Paw  Paw,  Michigan.  Claims 
Court  Number  90-1083  V 

112.  Timothy  Engle,  Gadsden.  Alabama. 
Claims  Court  Number  90-1084  V 

113.  John  and  Margaret  Beard  on  behalf 
of  Joshua  Beard,  Sandusky,  Ohio, 
Claims  Court  Number  90-1085  V 

114.  Raymond  and  Marie  Ferens  on 
behalf  of  Adrianna  Ferens.  Mendham. 
New  jersey.  Claims  Court  Number  90- 
1086  V 

115.  Archie  Hayes  on  behalf  of  David  L 
Hayes.  Houston.  Texas.  Claims  Court 
Number  90-1089  V 

116.  Ray  and  Martha  Holt  on  behalf  of 
Stephen  Holt.  Houston.  Texas.  Claims 
Court  Number  90-1090  V 

117.  Ronald  Price,  Mountainview. 
California.  Claims  Court  Number  90- 
1091  V 


Dated:  January  23.  1991. 
Robert  G.  Harmon. 
Administrator. 

(PR  Doc  91-2053  Filed  1-28-91;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.]: 
PRT-754509 

Applicant  Jerome  R.  Bof(erding,  Maple 

Grove,  MN, 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [DamaJiscus  dorcas 
dorcas],  culled  from  the  captive  herd 
maintained  by  Mr.  F.W.M.  Bowker  jr., 
Grahamstown  Republic  of  South  Africa. 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 
PRT-754593 

Applicant:  Marion  E.  Milstead,  Shreveport. 
LA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas],  culled  from  the  captive  herd 
maintained  by  Mr.  F.W.M.  Bowker.  jr.. 
Grahamstown,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 
PRT-676811 

Applicant:  U.S.  Fish  and  Wildlife  Service. 
Region  2.  Albuquerque,  NM. 

The  applicant  requests  amendment  of 
their  current  permit  to  include  take  of 
the  eastern  prairie  fringed  orchid 
[Platanthera  leucophaea],  western 
prairie  fringed  orchid  [P.  praeclara), 
virgin  river  chub  [Gila  robusta 
semidnuda]  and  the  neosho  madtom 
(Noturus  placidus]  for  scientific 
purposes  and  the  enhancement  of 
propagation  or  survival  of  the  species  in 
accordance  with  Recovery  Plans,  listing, 
or  other  Service  work  for  these  species. 
PRT-678870 

Applicant  PatuxenI  Wildlife  Research 
Center,  U.S.  Fish  and  Wildlife  Service. 
Laurel.  MD. 

The  applicant  requests  amendment  of 
their  current  permit  to  take  (capture, 
obtain  biological  samples,  and  attach 


radio  transmitters)  gray  wolf  [Canis 
lupus]  in  Minnesota.  Wisconsin,  and 
Michigan  for  the  purpose  of  scientific 
research.  In  addition,  they  are 
requesting  amendment  to  take  (collect 
eggs,  hatch,  and  release,  collect  up  to  10 
non-viable  eggs  for  contaminant 
analyses,  monitor  3  to  6  nests  by  video/ 
audio  camera,  radio-tag  up  to  12 
hatchings  per  year  with  implanted 
transmitters)  Mississippi  sandhill  crane 
[Grus  canadensis  pulla]  and  collect  up 
to  30  whooping  crane  [Grus  americana) 
eggs  for  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species.  Permittee  is  currently 
authorized  to  take  up  to  6  Mississippi 
sandhill  crane  and  whooping  crane  eggs 
per  year. 
PRT-754027 

Applicant  Coalinga  Cogeneration  Company, 
Bakersfield,  CA. 

The  applicant  requests  amendment  to 
their  application  and  has  provided  an 
amended  habitat  conservation  plan  for 
the  incidental  take  of  San  Joaquin  kit 
fox  [Vulpes  macrotis  mutica]  and  blunt- 
nosed  leopard  lizard  [Gambelia  silus] 
which  may  occur  during  construction 
and  operation  of  a  congeneration  plant 
in  Coalinga,  California. 
PRT-75548a 
Applicant  New  York  Zoological  Society. 

Bronx.  New  York. 

The  aplicant  requests  a  permit  to 
import  two  captive-bom  female 
proboscis  monkeys  [Nasalis  lan-atus] 
from  Japan  Monkey  Center,  Institute  and 
Museum  of  Primatology,  Aichi.  Japan, 
for  captive-breeding. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm)  room 
432.  4401  N.  Fairfax  Dr.,  AHington,  VA 
22203,  or  by  writing  to  the  Director,  U.S. 
Office  of  Management  Authority,  P.O. 
Box  3507,  AHington,  Virginia  22203-3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Dated:  lanuary  24,  1991. 
Karen  Willson, 

Acting  Chief.  Branch  of  Permits,  U.S.  Office  of 
Management  ,4  uthority. 
[PR  Doc.  91-2084  Filed  1-28-91;  8;45  am) 
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Office  of  Surface  Mining  Reclantation 
and  Enforcement 

Cancellation  of  a  Notice  of  Intent  To 
Prepare  a  Environmental  Impact 
St*"'  'ment  on  the  Proposed  Revision 
to  ttva  Permit  to  Mine  Coal  and  the 
Proposed  Approval  of  the  Solid  Waste 
Disposal  Permit  on  Portions  of  the 
Centralia  Coal  Mine,  Thurston  County, 
WA 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Eruorcement,  Interior. 
action:  Cancellation  of  a  notice  of 
intent  to  prepare  a  environmental 
impact  statement. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
and  the  Thurston  County  Planning 
Department  (Thurston  County)  are 
cancelling  the  notice  issued  in  the 
Federal  Register  of  February  9, 1990  (55 
FR  4723)  for  the  joint  preparation  of  an 
environmental  impact  statement  (EIS) 
on:  (1)  A  proposed  revision  to  the 
existing  Federal  permit  to  mine  coal  to 
change  the  approved  postmining  land 
use  on  portions  of  the  Centralia  Coal 
Mine;  and  (2)  the  proposed  approval  of  a 
Thurston  County  solid  waste  disposal 
permit  application  to  allow  the 
construction  and  operation  of  a  regional 
solid  waste  landfill  on  those  same 
portions  of  the  Centralia  Coal  Mine.  The 
project  has  been  cancelled  by  the 
proponents, 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  McMullen,  Environmental  Project 
Leader,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Western 
Support  Center.  Brooks  Towers.  Second 
Floor,  102O— 15th  Street,  Denver. 
Colorado  80202  (telephone:  303-844-3104 
(commercial)  or  564-3104  (FTS)). 

Dated;  January  18. 1991. 
Raymond  L  Lowrie, 

Assistant  Director.  Western  Support  Center 
[FR  Doc.  91-2041  Filed  1-28-91:  8:45  amj 

BILUNO  CODE  4310-05-M 


National  Park  Service 

Upcoming  Renewal  of  Concession 
Contract  Within  the  Yellowstone 
National  Park 

agency:  National  Park  Service.  Interior. 
action:  Public  notice. 

SUMMARY:  Public  Notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  issue  a  Statement  of  Requirements 
soliciting  bids  from  private  individuals 
and  corporations  to  operate  commercial 
visitor  facilities  and  services  within 


Yellowstone  National  Park.  Wyoming. 
The  concession  is  currently  operated  by 
TW  Recreational  Services,  Inc.  The 
National  Park  Service  is  providing 
advance  notice  of  this  offering  to  afford 
interested  parties  the  opportunity  to 
inspect  the  facilities  and  services  during 
the  months  of  winter  operation.  The 
National  Park  Service  expects  to  pubhsh 
the  Statement  of  Requirements  in  the 
near  future. 

ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director.  Rocky 
Mountain  Region.  12795  W.  Alameda 
Pkwy.,  Box  25287.  Denver,  Colorado 
80225  for  additional  information, 
SUPPLEMENTARY  INFORMATION:  This 
action  complies  with  the  provisions  of 
the  National  Environmental  Policy  Act 
and  copies  of  these  environmental 
documents  may  be  obtained  from  the 
Superintendent,  Yellowstone  National 
Park.  P.O.  Box  168.  Yellowstone 
National  Park.  Wyoming  82190, 

TW  Recreational  Services,  Inc.  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  of  the 
Interior  under  an  existing  contract 
which  expires  by  limitation  of  time  on 
October  31. 1991.  and.  therefore, 
pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  stat. 
969;  16  use  20],  is  entitled  to  be  given 
preference  in  the  renewal  of  the  contract 
and  in  the  negotiation  of  a  new  contract 
as  defined  in  36  CFR  51.1. 

This  provision,  in  effect,  grants  TW 
Recreational  Services  the  opportunity  to 
meet  or  equal  the  terms  and  conditions 
of  any  other  proposals  submitted  in 
response  to  the  Statement  of 
Requirements  which  the  Secretary  may 
consider  better  than  the  proposal 
submitted  by  TWS  Recreational 
Services. 

Dated:  December  21. 1990. 
Lorraine  Mintzmyer, 

Regional  Director  Rocky  .Mountain  Region. 
[FR  Doc.  91-1710  Filed  1-28-91;  8:45  am] 
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National  Park  Service. 

Environmental  Impact  Statement  on  a 
Continental  Scientific  Research 
Drilling  Operation  in  the  Valley  of  Ten 
Thousand  Smokes,  Katmai  National 
Park  and  Preserve,  Alaska 

agency:  United  States  Geological 
Survey.  National  Park  Service,  Interior. 
action:  Notice  of  intent. 

summary:  The  National  Park  Service 
(NPS)  in  cooperation  with  the  United 
States  Geological  Survey  (USGS)  is 
beginning  preparation  of  a  draft 


environmental  impact  statement  for 
Katmai  National  Park  and  Preserve  by  a 
contractor.  The  purpose  of  the 
environmental  impact  f  tatement  is  to 
evaluate  the  impact  of  conducting  a 
continental  scientific  research  drilling 
operation  in  the  Valley  of  Ten  Thousand 
Smokes.  The  research  drilling  is 
proposed  by  the  USGS,  U.S.  Department 
of  Energy  (DOE)  and  the  National 
Science  Foundation,  representatives  of 
which  compose  an  Interagency 
Coordinating  Group  (ICG)  for  the 
national  Continental  Scientific  Drilling 
Program.  The  National  Academy  of 
Sciences  has  determined  that  the 
Katmai  area  is  uniquely  suited  for  the 
proposed  scientific  research  drilling 
primarily  due  to  its  simplicity,  size  and 
youth. 

Primary  objectives  of  the  proposed 
continental  scientific  research  drilling 
are  to  determine  the  behavior  of 
explosive  eruptions,  to  investigate 
metals  transport  and  to  test  models  for 
the  cooling  of  igneous  systems. 

The  environmental  impact  statement 
is  being  prepared  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4331  et  seq.]  and  its 
implementing  regulations  at  40  CFR  part 
1500.  The  environmental  impact 
statement  will  be  prepared  in  response 
to  the  operations  plan  for  research 
drilling  submitted  to  NPS  by  DOE  on 
behalf  of  the  ICG.  It  will  be  funded  by 
agencies  comprising  the  ICG.  The  NPS 
shall  serve  as  the  contracting  agency  for 
preparation  of  the  environmental  impact 
statement. 

According  to  the  operations  plan, 
three  scientific  core  holes  would  be 
drilled.  Two  would  be  close  to 
Novarupta,  the  vent  for  the  historic 
volcanic  eruption  of  1912.  One  of  these 
would  be  drilled  vertically  to  the  depth 
of  approximately  4,000  feet  and  the 
other  at  a  30  degree  angle  from  the 
vertical  to  the  depth  of  approximately 
3,300  feet.  The  third  hole,  approximately 
three  miles  from  Novarupta,  would  be 
drilled  in  the  ashflow  sheet  to 
approximately  660  feet  and  would  also 
be  deviated  30  degrees.  The  drilling 
operation  would  span  16  months,  with 
activity  during  two  six-month  periods 
and  a  winter  shut-down  during  the 
intervening  four-month  period. 

Alternatives  to  the  proposed  action 
include  taking  no  action  and  a 
modification  of  the  proposal.  Of  primary 
concern  is  that  the  proposed  research 
drilling  operation  would  occur  in  a 
congressionally  designated  wilderness 
area.  Other  issues  to  be  evaluated  in  the 
environmental  impact  statement  include 
access,  water  quality,  hydrology, 
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vegetation,  wildlife,  subsistence. 
recreation,  visitor  use.  visual  quality  and 
cultural  resources. 

As  part  of  the  scoping  process, 
interested  groups,  organizations, 
individuals  and  government  agencies 
are  invited  to  comment  on  the  proposal 
at  anytime.  If  public  scoping  meetings 
are  held,  meeting  times  and  dates  will 
appear  in  a  separate  announcement.  A 
draft  tunes  and  dates  will  appear  in  a 
separate  aruiouncement.  A  draft 
statement  is  expected  to  be  available  for 
public  review  in  1992. 
FOR  FuirrHEii  mronumoH  contact: 
William  B.  Lawrence.  Chief  of 
Environmental  Compliance,  National 
Park  Service.  2525  Gambell  Street,  room 
107,  Anchorage.  Alaska  99503-2892 
Telephone:  (907)  257-2648. 

Dated:  |annary  17, 1991. 
PaulHMTtal, 

Acting  Regional  Director.  Alaska  Region. 
|FR  Doc.  91-1971  Filed  1-28-91;  8:45  am) 

BiUjm  CODE  «3K>-70-M 


Cancellation  of  a  Notic*  of  Intent  To 
Prvpare  Draft  Environmentai  Impact 
Statement  for  tha  Proposed  Wolf 
Mountain  Mine,  Bighorn  County,  MT 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
action:  Cancellation  of  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 


Office  of  Surface  Mining  Rectaniation 
and  Enforcement 

CanceUatton  of  a  Notice  of  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statement;  Proposed  Fruita  Mine 
Complex.  Mesa  and  Garfield  Counties, 
CO 

AQENCT:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior, 
action:  Cancellation  of  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
cancelling  the  notice  issued  in  the 
Federal  Register  of  February  1. 1984  (49 
FR  4043)  for  the  preparation  of  a  draft 
environmental  impact  statement  (EIS) 
on  a  proposed  mining  plan  approval  and 
permit  for  the  Fruita  coal  mine  complex 
proposed  by  Dorchester  Coal  Company 
near  Fruita,  Colorado  in  Mesa  and 
Garfield  Counties.  The  proponents  have 
cancelled  the  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  McMullen.  Environmental  Project 
Leader,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Western 
Support  Center,  Brooks  Towers.  Second 
Floor,  1020— 15th  Street.  Denver, 
Colorado  80202  (telephone:  303-844-3104 
(commercial)  or  564-3104  (FTS). 

Dated:  )anuary  la,  1991. 
Raymond  L  Lowria, 

Assistant  Director,  Western  Support  Center 
jHl  Doc.  91-2042  Filed  1-26-91;  8:45  am) 

BILL.NO  coot  4319-OS-M 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
and  the  Montana  Department  of  State 
Lands  (DSL)  are  cancelling  the  notice 
issued  in  the  Federal  Register  of 
September  16, 1963  (48  FR  41653)  for  the 
preparation  of  a  draft  environmentai 
impact  statement  (EIS)  on  a  permit 
application  package  for  the  Wolf 
Mountain  coal  mine  proposed  by  Peter 
Kiewit  Mining  and  Engineering 
Company  near  Decker.  Montana  in 
Bighorn  County.  The  proponents  have 
cancelled  the  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  .McMullen,  Envirt)nmental  Project 
Leader.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Western 
Support  Center.  Brooks  Towers.  Second 
Floor,  1020— 15th  Street,  Denver. 
Colorado  80202  (telephone:  303-844-3104 
(commercial)  or  564-3104  (FTS). 

Dated:  January  18,  1991. 
Raymond  L  Lowrie. 

Assistant  Director,  Western  Support  Center 
[FR  Doc.  91-2043  Filed  1-28-91:  &45  am] 

MLUNO  CODE  4310-05-M 


Concord,  California.  Allied-Signal 
further  agrees  to  perform  environmental 
response  actions  at  the  facility  known 
as  the  Bay  Point  Worics. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division.  Department  of  Justice.  10th  and 
Pennsylvania  Ave..  Washington.  DC. 
20530.  All  comments  should  refer  to 
United  States  v.  Allied  Corporation,  et 
a/D.J.Ref.  90-11-3-26. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  450  Golden  Gate  Ave.. 
room  16201,  San  Francisco.  California 
94102.  A  copy  of  the  proposed  Consent 
Decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section, 
Document  Center,  601  Pennsylvania 
Ave.,  BIdg.,  NW,.  Washington.  DC.  20004 
(202-347-2072),  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  Any  request  for  a  copy  of  the 
proposed  Consent  Decree  should  be 
accompanied  by  a  check  in  the  amount 
of  S6.00  for  copying  costs  (S0.25  per 
page)  payable  to  "Aspen  Systems 
Corporation." 
Richard  B.  Stewart. 

Assistant  Attorney  General,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  91-1979  Filed  1-28-91:  8:45  am] 

BILUNO  COOC  4410-01-U 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7.  and 
pursuant  to  section  122(d)(2)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  as  amended  ( "CERCLA"). 
42  U.S.C.  9622(d)(2).  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Allied  Corporation,  et 
ai,  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  California  on  December  21, 1990.  This 
action  was  brought  pursuant  to  section 
107  of  CERCLA,  42  U.S.C.  9607. 

Under  the  proposed  Consent  Decree. 
AUied-Signai  Incorporated,  the 
successor  in  interest  of  Allied 
Corporation,  agrees  to  pay  $10  million  to 
the  Defense  Environmental  Response 
Account.  The  funds  are  being  paid  to 
reimburse  the  United  States  for 
environmental  response  actions  taken 
and  to  be  undertaken  at  the  United 
States  Naval  Weapons  Station. 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50,7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  National  Cement 
Company,  Inc.,  Civil  Action  No.  90-C- 
02728M  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Alabama  on  December  21, 
1990.  This  agreement  resolves  a  judicial 
enforcement  action  brought  by  the 
United  States  against  the  defendant 
which  alleged  violations  of  the  Clean 
Air  Act  arising  from  violations  of  New 
Source  Performance  Standards  under  40 
CFR  part  60,  subparts  A  and  000, 
specifically  40  CFR  60.8  and 
§  60.672(b)(c). 

This  proposed  consent  decree 
provides  for  payment  of  $24,000.00  in 
civil  penalties  in  settlement  of  the 
action.  In  addition.  National  Cement 
must  conduct  performance  tests  semi- 
annually as  of  12/1/90  for  one  year  to 
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demonstrate  its  continuing  compliance 
with  the  N5PS  provisions. 

The  Department  of  justice  will  receive 
for  a  period  of  (30)  days  from  the  date  of 
this  publication,  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  National 
Cement  Company,  Inc..  D.O.J.  Ref.  90-5- 
2-1-1428. 

This  Consent  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney.  Northern  District  of 
Alabama.  200  NT.,  Atlanta.  Georgia 
30365,  and  at  the  offices  of  the 
Environmental  Enforcement  Section, 
Environment  and  Natural  Resources 
Division  of  the  Department  of  Justice, 
room  1535.  Ninth  Street  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20530.  The  proposed  consent  decree 
may  also  be  examined  at  the 
Enviromnental  Enforcement  Section 
Document  Center,  1333  F  Street.  NW, 
suite  600,  Washington.  DC  20004.  202- 
347-7829.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.00 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
George  W.  Van  Cleve, 
Acting  Assistant  Attorney  Gerteral. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  91-1978  Filed  1-28-91:  8:45  am) 
BILLIMG  CODE  44 10-01 -M 


Lodging  of  Consent  Decree  Pursuant 
to  ttie  Comprehensive  Environmentai 
Response,  Compensation  and  Liabitity 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  January  8,  1991.  a 
proposed  Consent  Decree  in  United 
States  V.  Union  Research  Co..  Inc.,  el  al. 
Civil  No.  87-0355  B.  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Maine  resolving  Counts  II  and 
III  of  the  Complaint  filed  in  this  matter 
as  to  defendant  IMC  Magnetics.  Corp. 
The  proposed  Consent  Decree  concerns 
defendants  response  to  an  information 
request  sent  by  the  United  States 
Environmental  Protection  Agency, 
pursuant  to  the  Comprehensi\e 
Environmental  Response.  Compensation 
and  Liability  Act,  as  amended,  and  the 
Resource  Conservation  and  Recovery 
Act  as  amended. 

Under  the  terms  of  the  Consent 
Decree,  defendant  will  pay  the  United 
States  $7,500,  to  settle  the  United  States' 


claim  (under  Counts  II  and  Ui  of  the 
Complaint),  for  injunctive  relief  and 

penalties. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  IKL  20530,  and  should  refer 
to  United  States  v.  Union  Research  Co., 
Inc.,  D.O.J.  Ref.  90-11-2-227. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency.  1 
Congress  Street  Boston.  MA.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Peimsylvania 
Avenue  Building,  NW..  Washington,  DC 
20044.  (202  347-2072).  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  Building,  NW.,  Box  1097, 
Washington,  E>C  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
S2.50  (25  cents  per  page  reproduction 
cost)  made  payable  to  Consent  Decree 
Library. 

Richard  B.  Stewart, 

Assistant  Attorney  General.  Environment  and 
Natural  Resources  Division. 
jFR  Doc.  91-1981  Filed  1-2&-91:  6:45  am] 
BILLING  COOC  441IMn-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmentai 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  thai  on  January  8, 1991  a  proposed 
Consent  Decree  in  United  States  v 
Union  Research  Co..  Inc.,  et  a!.,  Civil 
No,  87-0355  B,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Maine  resolving  Counts  1  and 
IV  of  the  Complaint  filed  in  this  matter 
as  to  defendants  Union  Research  Co., 
Inc  ("Union")  and  Raymond  Esposito 
("Esposito")  The  proposed  Consent 
Decree  concerns  the  response,  pursuant 
to  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
.^ct,  as  amended,  to  the  existence  of 
hazardous  substances  at  the  Union 
Chemical  Site  located  in  South  Hope, 
Maine,  and  an  Administrative 
Compliance  Order  issued  pursuant  to 
the  Resource  Conservation  and 
Recovery  Act,  as  amended. 


Under  the  terms  of  the  Consent 
Decree,  defendants  will  reimburse  the 
United  States  $20,000,  plus  interest,  to 
settle  the  Uniled  States  claim  for  past 
response  costs  (Count  I  of  the 
Complaint),  and  the  United  States  claim 
for  injunctrve  relief  and  penalties  (Count 
IV  of  the  Complaint) 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Divisjon.  Department  of  Justice 
Washington.  DC  20530.  and  should  refer 
to  United  States  v  Union  Research  Co., 
Inc..  D.O  J.  Ref  90-11-2-227 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  1  Office  of  the 
Environmental  Protection  Agenc^'.  1 
Congress  Street.  Boston.  MA.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  Environmental  Enforcement  Section 
Document  Center.  1333  F  Street.  NW., 
Suite  600.  Washington.  DC  20044.  (202) 
347-7829.  A  cop%'  of  the  proposed 
Consent  Decree  may  be  obtained  m 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
refer  to  the  reference  case  and  enclose  a 
check  in  the  amount  of  $4.50  (25  cents 
per  page  reproduction  cost)  made 
payable  to  Consent  Decree  Library. 
Richard  B  Stewart. 

Assistant  Attorney  General.  Environmentai 
and  Natural  Resources  Division. 
jFR  Doc.  91-1999  filed  1-28-91:  8:45  am) 
BILLING  CODE  44104t-M 


Union  Pacific  RaHroad  Co.;  Lodging  a 
F»nal  Judgment  by  Consent  Pursuarrt 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Ltat>iHty 
Act 

Notice  is  hereby  grven  that  on  January 
18, 1991  a  proposed  consent  decree  in 
United  States  v.  Union  Pacific  Railroad 
Company  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Wyoming.  The  decree  pertains  to  the 
Baxter/Union  Pacific  Tie  Treating  Site 
in  Laramie.  Albany  County.  Wyoming 

The  proposed  consent  decree  requires 
Union  Pacific  Railroad  Company  to  pay 
the  United  States  $253,317.01.  which 
equals  86.6°^  of  the  costs  sought  in  the 
Complaint. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
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Division,  Department  of  justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Union  Pacific 
Railroad  Company  (D.  Wy.)  and  DO] 
Ref.  No.  90-11-3-692.  The  proposed 
consent  decree  may  be  examined  at  the 
office  of  the  United  States  Attorney. 
District  of  Wyoming,  111  South  Wolcott, 
Casper.  Wyoming,  or  at  the  office  of  the 
Environmental  Protection  Agency, 
Region  Vlll.  999  18th  Street,  Denver, 
Colorado.  A  copy  of  the  proposed 
consent  decree  may  also  be  examined  at 
the  Environmental  Enforcement  Section 
Document  Center,  1333  F  Street  NW.. 
Suite  600,  Washington,  DC  20004.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  m  person  or  by  mail 
from  the  Document  Center.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $2.50  (25  cents  per  page 
reproduciton  costs)  payable  to  "Consent 
Decree  Library". 
George  Van  Cleve, 
Deputy  Assistant  Attornpy  General. 
En  vironmental  and  Sutural  Resources 
Division. 

|FR  Doc.  91-2000  Filed  1-28-91   8;45  am] 
BILLINQ  COM  4410-01-M 


Antitrust  Division 

International  Fieidbus  Consortium; 
National  Cooperative  Research 
Notifications 

Notice  is  hereby  given  that,  on 
January  4, 1991,  pursuant  to  section  6{al 
of  the  National  Cooperative  Research 
Act  of  1984,  15  U.S.C.  4301  et  seq.  (the 
Act"),  International  Fieidbus 
Consortium  ("IFC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identity  of 
the  parties  to  this  agreement,  and  (2)  the 
nature  and  objectives  of  this  agreement. 
The  notificiations  were  filed  for  the 
purpose  of  invoking  the  Acts  provisions 
limiting  the  recovery  of  antitrust 
plantiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act.  the  identity  of 
the  parties  to  IFC  and  its  general  areas 
of  planned  activity  are  given  below. 

The  IFC  has  both  active  and  passive 
members.  The  active  members  are: 
AECl  Process  Computing  (Pty)  Limited; 
Allen-Bradley  Co.  Incorporated;  Asea 
Brown  Boveri  Kent-Taylor;  Bailey 
Controls  Company;  Bristol  Babcock; 
CEGELEC;  Dresser  Industries:  Eckardt 
AG;  Eicon  Instruments,  Endress  & 


Hauscr  GmbH  &  Company;  Fischer  & 
Porter  Company;  Fisher  Controls 
International.  Inc.;  Fuji  Electric 
Company  Limited;  Hartmann  *  Braunn 
AG;  Hitachi,  Ltd.:  Honeywell  Inc.; 
Ludwig  Krohne  GmbH  &  Co.  KG;  M- 
System  Co..  Ltd.;  Measurement 
Technology  Limited;  Merlin  Gerin; 
Miller  Electric  Manufacturing  Company; 
Moore  Products  Co.;  Philips 
International  BV;  Ronan  Engineering 
Company;  Rosemount  Incorporated: 
SMAR  Equipamentos  Industriais  Lfda.; 
Samson  Aktiengesellschaft  Messund 
Regeltechnik;  Ship  Star  Associates  Inc.: 
Sieger  Limited;  Siemens 
Aktiengesellschaft-Ostliche;  Softing 
GmbH;  Tactical  Controls  Limited; 
Telemecanique  Programmable  Controls 
Division;  The  Foxboro  Company: 
Toshiba  Corporation;  Valmet 
Automation  Oy;  Yamatake-Honeywell 
Co.  Ltd.;  Yokogawa  Electric 
Corporation. 

The  passive  members  are:  AEG 
Aktiengesellschaft- Automation 
Technologv:  April;  Camille  Bauer 
Incorporated;  EPFL-UT;  Future 
Concepts  Incorporated;  ITT  Barton: 
Magnetrol  International;  Neles- 
lamesbury  OY;  The  Procter  &  Gamble 
Company:  Valtek  Incorporated; 
Westinghouse  Electric  Corporation. 

The  purpose  and  objectives  of  IFC  are 
to  advocate  and  to  undertake  research 
and  testing  in  support  of  a  single 
international  fieidbus  standard  through: 
(a)  Demonstrations  of  the  feasibility  of  a 
standard  fieidbus  in  pilot  installations, 
using  prototype  industrial  automation 
devices:  (b)  facilitation  of  the 
development  of  tests  to  show  whether 
devices  of  multiple  vendors  can  operate 
on  the  same  bus;  (c)  demonstrations  at 
trade  shows  of  the  interoperability  of 
devices  from  multiple  suppliers;  (d) 
facilitation  of  the  development  of  test 
procedures,  both  for  low  speed  dc- 
powered  and  high  speed  ac-powered 
media,  to  demonstrate  the  feasibility  of 
intrinsic  safety  operations  with  multiple 
devices  on  a  single  bus;  and  (e)  the 
sharing  of  the  practical  experience  of 
IPC's  work  with  relevant  industry 
standards  organizations,  seeking  their 
support  for  a  standard. 

IFC  will  not  develop  any  products  for 
sale.  The  results  of  its  work  will  be 
publicly  available,  and  those  who  are 
interested  in  the  work  of  IFC  are  and 
will  continue  to  be  encouraged  to  join. 
The  parties  intend  to  file  additional 


written  notification  disclosing  all 
changes  in  membership  of  this  project. 
loseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  91-1980  Filed  1-28-91:  8:45  ami 

BILUNG  CODE  M10-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section221(a)of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subjfct  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  February  8, 1991. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  8, 1991. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  14lh  day  of 
January  1990. 
Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 
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APPENDIX 


Petiaoner  (uraon/iMirkers/tini) 


1  c  lyin 


Alpine  Designs  Corp  (wkrs).... 

Amboy  knit  (ICGWU) _ 

C-Cof  Bectronics.  Inc.  (wkrs).. 
C-Cor  Electronics,  Inc  (wkrs).. 

Dehni  LTD  (wkrs) 

Head  Sportswear  (ILGWU) 

Hogan-Aitr«och  Co.  (wkrs) 

John  A  Roberts.  Inc.  (Teamsters) . 

Lastec  Inc.  (wkrs)  

Lee  Company  (wkrs) 
Leon  Ctottung  (M*rs) . 


Mannrnjton  Caramc  Tile  (wkrs) — 

Nagelt  &  Sons,  Gladioli  Farm.  Inc.  (wkrs).. 

New  England  Sportswear  Co.  (wkrs) ._ - 

Northern  Telecom  (wkrs) - 

Osicom  Technoiogies  (wkr«) _ 

Precision  Rolled  Products  inc  (USWA)  — 
Rocky  Mountain  Industries,  Inc  (wkrs) 


Sea  Gear.  Inc  (wkrs) 

Slalom  Skiwear.  Inc  (wkrs) 

Storage  Techrxjlogy  Corp  (wkrs) 

StorageTek  Pnnter  Opera,  (wkrs) 

Tektronix.  Inc.  (wkrs) _ 

WestmimsMr  Knit  (ILGWU) 


Date 

iwcewed 


Date  ol 
petition 


PetHion 
number 


Artctes  produoed 


Newpo^  VT 

Partti  An«My.  NJ 

Anocxia.PA _ 

St  College.  PA 

Newport,  VT 

Cohimbia.  MO _ 

Houston,  TX 

Newark,  NJ — 

HMlstoofa  OR _.. 

St  Joseph.  MO 

Boston,  MA 

Mt  VerrKjn,  TX 

Three  Rubers,  Ml 

Peabody,  MA  .„ _... 

Grove.  IL 

Rockaway.  NJ 

New  Kensington.  PA 

Mils,  wy 


Newport  VT 

Newport.  VT 

Mefcoume.  PI— 

Melboume.  FL 

Beaverton.  OR 

Westminister.  MD. 


01  ^14/91 
01M4/91 
01/14/91 

01/14/91 

01/14/91 

01/14/91 

01/14/91  I 

01/14/91  j 

01/14/91  I 

01/14/91 

01/14/91 

01/14/91 

01/14/91 

01/14/91 

01/14/fll 

01/14/91 

01/14/91 

01/14/91 

01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 
01/14/91 


12/28/90 
12/28/90 
01/03/91 
01/03/91 
12/28/90 
01/C55/91 
12/2B/90 
01/02/91 
12/03/90 
12/31/90 
12/26/90 
01/03/91 
11/29/90 
01/04/91 
12/30/90 
12/21/90 
01/06/91 
01/02/91 

12/28/90 
12/28/90 
01/03/91 
01/03/91 
01/03/91 
12/28/91 


25.282 
?5,283 
25.264 
25.285 
25.286 
25.287 
25.288 
25.2B9 
25.290 
25.291 
25.292 
25,293 
25.294 
25.295 
c5,296 
25.297 
25.298 
25.299 

25J00 

25.301 
25.302 
25  303 
25.304 
25,305 


Jackets  and  pants 

Sweaters 

Electronic  eaijip 

Electronic  equip 

Jackals  and  pants 

Sportswear. 

Rainwear 

Games 

Machines 

Jeans 

Caothffig. 

Wall  He. 

Bulbs 

Clotf«r)g 

Wnng 

Micro  compute's 

Stainlsss  sisei  shapes 

Engines  and 

compressors 
Jackets  artd  pants 
J^Aets  and  pants 
Printws 
Pnnters 
Osalloscapes. 
Suits. 


[FR  Doc.  91-2076  Filed  l-Zft-Ql;  8:45  am) 
BILUNG  COOE  4S10-30-H 

ITA-W-17,13»] 

American  Standard,  Inc^  Union  Switch 
&  Signal  Division,  Swissvate,  PA^ 
Negative  Determination  on 
Reconsideration 

The  Department  of  Labor  on 
reconsideration  issued  a  Notice  of 
Negative  Determination  on  remand  to 
apply  for  adjustment  assistance  for  the 
workers  and  former  v^-orkers  of 
American  Standard,  Inc.,  Union  Switch 
and  Signal  Division,  Swissvale. 
Pennsylvania. 

Signed  at  VVaBhington.  DC  this  23rd  day  of 
January  1991. 
Marvin  M.  Fooks, 

Director  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  91-2078  Filed  1-2&-91;  8;45  am] 

BILUNG  CODE  4S10-30-M 


Determinations  Regarding  Eligibility 
To  Apply  for  Worlcer  Adfustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  22731  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
January  1991. 

In  order  for  an  affirmative 


determination  to  be  made  and  a 

certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  ehgibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated. 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  Thai  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles  produced 
by  the  firm  or  appropriate  subdivision  have 
contributed  importantly  to  the  separations,  or 
threat  thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Dctenninatioas 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-25.076;  Orval  Kent  Food  Co., 

Inc..  Philadelphia,  PA. 
TA-\V-25,039:  Lebanon  Foundry  and 

Machine  Co.,  Lebanon.  PA. 
TA-W-25.115:  Domlar  Gypsum, 

Sweetwater.  TX. 
TA-\V-25.153;  Tvcho  Technology.  Inc., 

Boulder.  CO. 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-\V-25,070:  Inselman  Drilling  Fluids, 

Ardmore,  OK. 

The  workers'  firm  does  not  produce 


an  article  as  required  for  certification 

under  section  222  of  the  Trade  Act  of 

1974. 
TA-W-25.081;  Texaco.  Schaffer  Gas 

Plant,  Skellytown,  TX. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  a1  the 
firm. 
TA-VV-25.105;  Straits  Forest  Products. 

Inc..  Port  Angeles.  WA. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
XA-W-25.065;  Clarostat  Mfg  Co., 

Richmond,  ME. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-25.161;  Energy  Resources,  Inc.. 

Brockway.  PA. 

VS.  imports  of  coal  as  a  proportion  of 
production  were  insignificant  m  the 
relevant  time  periods. 
TA-\V-25.100:  Northern  Continental 

Operating  Co.,  Inc.,  Pittsburgh.  PA. 

The  workers  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-25.073;  Lewis  Bolt  &  Nut  Cc 

Minneapolis.  MN. 

The  investigation  revealed  that 
criterion  (2]  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-25.063;  Bunker  Hill  Mining  Co., 

(U.S.).  Inc..  Kellogg.  ID. 

The  investigation  revealed  that 
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criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations 

TA-W-24,896;  American  Precision 

Industries,  Inc.,  East  Aurora,  NY. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  17. 1989. 
TA-W-24.884;  RoUic  of  Virginia.  Inc., 

LawrenceviUe.  VA. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  27. 
19«9. 
XA-W-24,957;  RoUic.  Inc..  Patchogue. 

NY. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1989. 

TA-W-24,957A;  Rollic  of  North 
Carolina.  Murfrecsboro.  NC. 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1989. 

XA-VV-25,079;  Qualitex.  Inc.,  lohnston. 
RI. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
30,  1989. 

TA-W-25.025;  Arrow  Co  (The).  Bremen. 
GA. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  21,  1989. 

TA-\V-25.025A;  Arrow  Co  (The),  Rome. 
GA. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  21. 1989. 

TA-\V-25.025B;  Arrow  Co  IThe),  Jasper, 
AL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  21,  1989. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  [anuary, 
1991.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  to  wTite  to 
the  above  address. 

Dated:  lanudry  1.  1991. 
Marvin  M.  Fooks, 

Din^tor.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  91  -2077  Filed  l-2a-91:  8:45  am] 
BILUNO  COOC  4$10-30-M 


TA-W-22,3«6  Transco  Exploration 
Partners,  New  Orleans,  LA  and  TA-W- 
24, 928  Transco  Exploration  Company, 
Lake  Charles,  LA;  and  Operating  At 
Various  Locations  In  tfie  Following 
States:  TA-W-24,928A  Colorado 
(Excluding  Denver);  TA-W-24,928B 
Louisiana  (Excluding  New  Orleans), 
TA-W-24,928C  Texas  (Excluding 
Houston);  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  28, 1990,  applicable  to  all 
workers  of  Transco  Exploration 
Company,  Lake  Charles.  Louisiana  and 
all  Transco  Exploration  Company 
workers  operating  in  Colorado,  except 
Denver.  Louisiana,  except  New  Orleans 
and  Texas,  except  Houston.  The 
certification  notice  was  published  in  the 
Federal  Register  on  November  6. 1990 
(55  FR  4G738).  A  Certification  for 
workers  of  Transco  Exploration 
Partners.  New  Orleans.  Louisiana  (TA- 
W-22.386)  was  issued  on  March  22. 1989 
and  published  in  the  Federal  Register  on 
April  25, 1989  (54  FR  17840). 

At  'he  request  of  the  Louisiana  State 
Agency,  the  Department  reviewed  the 
subject  investigations  and  certifications 
and  found  that  the  Transcontinental  Gas 
Pipeline  is  the  name  of  the  original 
company.  Transcontinental  Gas  Pipeline 
subsequently  expanded  its  business  and 
several  subsidiaries  were  formed. 

The  name  used  to  report  wages  paid 
and  taxes  as  well  as  the  name  used  for 
the  employer  ID  number  throughout  the 
country  is  Transcontinetal  Gas  Pipeline. 

Workers  of  Transco  Exploration 
Company  cited  above  and  Transco 
Exploration  Partners.  New  Orleans. 
Louisiana  (TA-W-22,386)  were 
employees  paid  under  Transcontinental 
Gas  Pipeline. 

The  amended  notice  applicable  to 
TA-W-24,928  and  TA-W-22,386  is 
hereby  issued  as  follows: 

All  workers  of  Transco  Exploration 
Company,  Lake  Charles,  Louisiana  and  at 
various  locations  in  Colorado,  excluding 
Denver;  Louisiana  excluding  New  Orleans 
and  Texas,  excluding  Houston,  paid  by 
Transcontinetal  Gas  Pipeline,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  18, 1989 
and  all  workers  of  Transco  Exploration 
Partners.  New  Orleans.  Louisiana,  paid  by 
Transcontinental  Gas  Pipeline,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  1, 1988  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 


Signed  In  Washington,  DC.  this  January  17, 
1991. 
Robert  O.  Deslongchamps, 

Director.  Office  of  Legislation  »  Actuarial 

Service.  UlS. 

|FR  Doc.  91-2079  Filed  1-2&-91.  8;45  am] 

BtLLIMO  COO€  451(V-30-»l 


Revised  Schedule  of  Remuneration  for 
the  UCX  Program 

Under  section  8521(a)(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time  a  Schedule  of  Remuneration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  benefits  payable  under  the  program 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  Program). 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  1991. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  5  U.S.C.  8521(a)(2)  and  20 
CFR  614.12,  applies  to  "First  Claims"  for 
UCX  which  are  effective  beginning  with 
the  first  day  of  the  first  week  which 
beginsafter  Aprils,  1991. 


Pay  grad« 


Monthly 
rate 


(1)  Commissioned  officers 

0.10 $9,80  VOO 

0_9         „ 8.832  00 

0^8 _ 8,100  00 

0.7 7,292  00 

n^ 6,067  00 

0.5 5,207  00 

0.4 .  ..„ 4.205  00 

0.3 3.452  00 

0.2 2.731  00 

0.1 2.041  00 

(2)  Commissioned  officers  wittr  over  4 
years  active  duty  as  an  enlisted 
member  or  warrant  officer 

0.3E                           $3,950  00 

0-2E !"."!""'.'.'.! 3,290  00 

O.1E 2,687  00 

(3)  Warrant  officers 

VV-4                                    S3.874  00 

W-3IIZ. - 3,290  00 

y^.2 2,836  00 

W-1  ZZZZZZZl 2.361  00 

(4)  Enlisted  personnel 

E-9                              $3,572.00 

E.8                               3,025.00 

E.7 2,622.00 

E.6 . „ 2,255.00 

£.5 1,920  00 

E.4 '. 1 .61 0.00 

E.3 1,41600 

E.2 1.298  00 

E.I 1,135.00 


The  publication  of  this  new  Schedule 
of  Remuneration  does  not  revoke  ap> 
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prior  schedule  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Signed  at  Washington,  DC,  on  January  22, 
1991. 

Roberts  T.  Jones. 
Assistant  Secretary  of  Labor. 
|FR  Doc.  91-2080  Filed  1-28-91;  8:45  am) 

BILUNO  CODE  4»1fr-30-M 


Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information; 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

romments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 


Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn;  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget  room  3208.  Washington.  LKZ 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Occupational  Safety  and  Health 
Administration,  Student  Data  Form. 
OSHA  182,  OSHA  (1218),  Ongoing. 

Individuals  or  households:  State  or 
local  governments;  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions:  Small 
businesses  or  organizations.  7200 
responses;  600  hours;  1  form;  5  minutes 
per  response.  The  OSHA-182  will  be 
used  to  collect  information  from  OSHA 
Training  Institute  students  on  employer 
groups  and  emergency  contact 
information.  The  information  will  be 
used  in  the  event  of  an  emergency 
situation  arising:  employer  group  data 
will  be  entered  into  the  Office  computer 
tor  historical  reporting  purposes  and 
could  also  be  used  as  a  check  system  for 
tuition  collection  purposes. 

OSHA  Training  Institute  Course 
Evaluation  Form.  OSHA-49,  OSHA 
(1218),  Ongoing. 

Individuals  or  households;  State  or 
local  governments:  Businesses  or  other 
for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions;  Small 
businesses  or  organizations.  7200 
responses;  1200  hours;  1  form;  10 
minutes  per  response.  The  OSHA-49 
form  will  be  used  to  collect  evaluation 
feedback  information  from  students 
attending  courses  conducted  by  the 
OSHA  Training  Institute.  Students  will 
evaluate  course  content,  relevance  of 
course  topics  to  job  needs,  effectiveness 
of  laboratories  and  workshops,  course 
materials,  and  training  aids  used.  The 
collection  and  analysis  of  the  evaluation 
information  will  be  used  to  monitor  if 
training  objectives  and  goals  ar°  being 
met. 

Extension 

Employment  and  Training 
Administration  Job  Training  Partnership 
Act  Compliance  Review. 


Annually.  Bienially.  Stale  or  local 
governments,  54  respondents.  7,920  total 
hours;  164  hrs  per  response;  no  forms.  To 
ensure  that  States  operate  Federally 
funded  Training  and  Employment 
Programs  in  accordance  with  the 
requirements  of  the  lob  Training 
Partnership  Act  and  its  implementing 
regulations. 

Signed  at  Washington.  DC  this  24th  day  of 
Januarv   1991 
Paul  E.  Larson. 

Departmental  Clearance  Officer. 
!FR  Doc  91-2081  Filed  1-28-91:  8:45  amj 

BILUNG  CODE  4S10-2ft-tl 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  91-9; 
Exemption  Application  No.  D-7650,  et  all 

Grant  of  Individual  Exemptions:  Metric 
Institutional  Realty  Advisors,  I  td. 
(MIRA),  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemptions 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  ,\ct)  and/or  the 
Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington.  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department  In  addition  the 
notices  stated  that  an\  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  [where 
appropriate)  The  applicants  have 
represented  that  the\  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  recieved 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 15  78 
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section  102  of  Reorganization  Plan  Na  4 
of  1978  (43  FR  47713.  October  17, 1978) 
tranaferred  tha  authonty  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  40fl(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  38236. 
32847,  August  10, 1990)*  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  arc 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  benefiaanes  of  the 
plans. 

Metric  Institudonal  Realty  Advisors,  LuL 
(MIRAI  Located  in  Foster  City, 
California 

(Prohibited  Transaction  Exemption  91-9; 
Exemption  Application  No.  D-7850J 

Exemption 

The  restrictions  of  section  40e(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  certain  transactions  between  the 
retirement  plans  (the  Plans)  sponsored 
by  Atlantic  Richfield  Company  (ARCO) 
and  ARCO  controlled  persons  (as 
defined  below)  and  parties  in  interest 
with  respect  to  the  Plans.  The 
transactions  involve  the  leasing, 
refinancing  and  disposition  of  real 
estate  (the  Real  Estate)  held  by  the 
Plans  and  managed  by  MIRA  and  the 
purchasing  of  goods  with  respect  to  the 
Real  Estate;  provided  that: 
(1)  The  party  in  interest  is  not: 
(a)  MIRA.  any  person  directly  or 
indirectly  controlling,  controlled  by  or 
under  common  control  with  NflRA 
(MIRA  Controlled  Person);  and  officer, 
director,  or  highly  compensdtfd 
employee  (as  defined  in  section 
4975(e)(2)(H)  of  the  Code)  of  MIRA  or 
any  MIRA  Controlled  Person:  any 
corporation,  partnership,  trjst  or 
unincorporated  enterpnse  in  which 
MIRA,  any  MIRA  Controlled  Person,  or 
any  officer,  director  of  highly 
compen.sated  employee  (as  defined 
above)  of  MIRA  or  any  MIRA 
Controlled  Person  owns  a  5*  or  more 


•  Punuant  to  29  CFR  i  2570.52.  the  procedures  let 
forth  m  ERISA  Procedure  75-1  (40  FR  1M71.  April 
2S,  1975)  have  l>e*n  apphwi  to  applications  filfd 
bv.for«  September  10.  :«9n. 


interest;  or  any  corporation,  partnership, 
trust  or  unincorporated  enterprise  which 
owns  a  5%  or  more  interest  in  MIRA  or 
any  MIRA  Controlled  Person; 

(b)  ARCO.  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  ARCO 
(ARCO  Controlled  Person):  any  officer, 
director,  or  highly  compensated 
employee  (as  defined  above)  of  ARCO 
or  any  ARCO  Controlled  Person:  any 
corporation,  partnership,  trust  or 
unincorporated  enterpnse  in  which 
ARCO,  any  ARCO  Controlled  person,  or 
any  officer,  director  or  highly 
compensated  employee  (as  defined 
above)  or  ARCO  or  any  ARCO 
Controlled  Person  owns  a  5%  or  more 
interest:  or  any  corporation,  partnership, 
trust  or  unincorporated  enterprise  which 
owns  a  5%  or  more  interest  in  ARCO  or 
any  ARCO  Controlled  Person; 

(c)  Metropolitan  Life  Insurance 
Company  (Met),  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  Met  (Met 
Controlled  Person);  any  officer,  director, 
or  hi^ly  compensated  employee  (as 
defined  above)  of  Met  or  any  Met 
Controlled  Person;  any  corporation, 
partnership,  trust  or  unincorporated 
enterprise  in  which  Met,  any  Met 
Controlled  Person,  or  any  officer, 
director  or  highly  compensated 
employee  (as  deGned  above)  of  Met  or 
any  Met  Controlled  Person  owns  a  5%  or 
more  interest;  or  any  corporation, 
partnership,  trust  or  unincorporated 
enterprise  which  owns  a  5%  or  more 
interest  in  Met  or  any  Met  Controlled 
Person:  or 

(d)  Any  person  who  exercises 
discretionary  authority,  responsibility  or 
control  or  who  provides  investment 
advice  with  respect  to  the  investment  of 
Plans'  assets  involved  in  the  particular 
transaction; 

(e)  The  term  "interest"  as  applied 
above  means  with  respect  to  ownership 
of  an  entity; 

(i)  The  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  the  shares  of  all  classes  of 
stock  of  the  entity  if  the  entity  is  a 
corporation: 

(ii)  The  capital  interest  or  the  profits 
of  the  entity  if  the  entity  is  a 
partnership;  or 

(lii)  The  beneficial  interest  of  the 
entity  if  the  entity  is  a  trust  or 
unincorporated  enterprise;  and 

(f)  A  person  is  considered  to  own  an 
interest  held  in  any  capacity  if  the 
person  has  or  shares  the  authority: 

(i)  To  exercise  any  voting  rights  or  to 
direct  some  other  person  to  exercise  the 
voting  rights  relating  to  such  interest  or 

(ii)  To  dispose  or  to  direct  the 
disposition  of  such  interest 


(2)  At  the  time  the  transaction  is 
entered  into,  the  terms  of  the 
transactions  are  at  least  as  favorable  to 
the  Plans  as  the  terms  generally 
available  in  an  arm's-length  transaction 
between  unrelated  parties. 

(3)  The  terms  of  the  transaction  are 
negotiated  by,  or  under  the  authority 
and  general  direction  of  MIRA,  and 
MIRA  alone,  or  in  conjunction  with 
ARCO,  makes  the  decision  to  enter  into 
the  transaction. 

(4)  MIRA  shall  maintain  for  a  period 
of  six  years  from  the  date  of  each 
transaction  for  which  relief  is  requested 
the  records  necessary  to  enable  the 
persons  described  in  subparagraph  (b) 
of  this  section; 

(a)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that: 

(i)  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if.  due  to 
circumstances  beyond  the  control  of 
MIRA,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and 

(ii)  no  party  in  interest  shall  be 
subject  to  the  civil  penalty  which  may 
be  assessed  under  section  502(k)  of  the 
Act,  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  the 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required 
herein;  and 

(b)  Except  as  provided  in  subdivision 
(a)  of  this  subparagraph  (3)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  herein 
are  unconditionally  available  at  the 
customary  location  for  the  maintenance 
and/or  retention  of  such  records,  for 
examination  during  normal  business 
hours  by: 

(i)  any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  service; 

(ii)  any  fiduciary  of  a  plan  which  is 
funded,  in  whole  or  part,  by  a  trust  with 
respect  to  which  ARCO  is  a  named 
fiduciary  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary':  and 

(iii)  any  participant  or  beneficiary  of 
any  plan  which  is  funded,  in  whole  or 
part,  by  ARCO  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(5)  None  of  the  persons  described  in 
subdivision  (b)  of  subparagraph  (3)  shall 
be  authorized  to  examine  the  trade 
secrets  or  commercial  or  financial 
information  which  is  privileged, 
confidential  or  of  a  propriety  nature  of 
either  ARCO,  MIRA  or  Met, 
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EFFECTIVE  DATE:  This  exemption  will  be 
effective  for  transactions  occurring  on  or 
after  January  12, 1988. 
TEMPORARY  NATURE  OF  EXEMPTION:  The 

exemption  is  temporary  and  will  expire 
five  years  from  the  date  the  exemption 
is  granted.  Subsequent  to  the  expiration 
of  the  exemption,  the  plans  may 
continue  to  hold  leases  or  refinancing 
agreements  entered  in  to  during  the 
proposed  five-year  exemption  period. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14, 1990,  at  55  FR  47553. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kay  Madsen  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll  free  number.) 

Aetna  Life  Insurance  Company  (Aetna) 
Located  in  Hartford,  Connecticut 

[Prohibited  Transaction  Exemption  91-10; 
Exemption  Application  No.  D-7764) 

Exemption 

Section  I — Exemption  for  Certain 
Transactions  Involving  the  Management 
of  Investments  Shared  by  Two  or  More 
Accounts  Managed  by  Aetna 

The  restrictions  of  certain  sections  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  certain  parts  of 
section  4975  of  the  Code  shall  not  apply 
to  the  following  transactions  if  the 
conditions  set  forth  in  Section  IV  are 
met: 

(a)  Transfers  Between  Accounts — The 
restrictions  of  section  406(b)(2)  of  the 
Act  shall  not  apply  to  the  sale  or 
transfer  of  an  interest  in  a  shared 
investment  (including  a  shared 
partnership  interest)  between  two  or 
more  Accounts  (except  the  General 
Account),  provided  that  each  ERISA- 
Covered  Account  pays  no  more,  or 
receives  no  less,  than  fair  market  value 
for  its  interest  in  a  shared  investment. 

(b)  Joint  Sales  of  Property — The 
restrictions  of  section  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  througli  (E)  of  the 
Code  shall  not  apply  to  the  sale  to  a 
third  party  of  the  entire  interest  in  a 
shared  investment  (including  a  shared 
partnership  interest)  by  two  or  more 
Accounts,  provided  that  each  ERISA- 
Covered  Account  receives  no  less  than 
fair  market  value  for  its  interest  in  the 
shared  investment. 

(c)  Additional  Capital  Contributions — 
The  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 


application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
either  to  the  making  of  a  proportionate 
equity  capital  contribution  by  one  or 
more  of  the  Accounts  to  a  shared 
investment:  or  to  the  making  of  a 
Disproportionate  (as  defined  in  Section 
V(e))  equity  capital  contribution  (or  the 
failure  to  make  such  additional 
contribution)  by  one  or  more  of  such 
Accounts  which  results  in  an  adjustment 
in  the  equity  ownership  interests  of  the 
Accounts  in  the  shared  investment  on 
the  basis  of  the  fair  market  value  of  such 
interests  subsequent  to  such 
contribution,  provided  that  each  ERISA- 
Covered  Account  is  given  an 
opportunity  to  make  a  proportionate 
contribution. 

(d)  Lending  of  Funds — The  restrictions 
of  section  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code  shall  not 
apply  to  the  lending  of  funds  from  the 
General  Account  to  an  ERISA-Covered 
Account  to  enable  the  ERISA-Covered 
Account  to  make  an  additional 
proportionate  capital  contribution, 
provided  that  such  loan — 

(A)  Is  unsecured  and  non-recourse 
with  respect  to  participating  plans. 

(B)  Bears  interest  at  a  rate  not  to 
exceed  the  prevailing  rate  on  90-day 
Treasury  Bills, 

(C)  Is  not  callable  at  any  time  by  the 
General  Account,  and 

(D)  Is  prepayable  at  any  time  without 
penalty. 

(e)  Shared  Debt  Investments — In  the 
case  of  a  debt  investment  that  is  shared 
between  two  or  more  Accounts, 
including  one  or  more  of  the  ERISA- 
Covered  Accounts,  (1)  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  any  material  modification  in  the 
terms  of  the  loan  agreement  resulting 
from  a  request  by  the  borrower  or  any 
decision  regarding  the  action  to  be 
taken,  if  any,  on  behalf  of  the  Accounts 
in  the  event  of  a  loan  default  by  the 
borrower,  (2)  the  restrictions  of  section 
406(b)(2)  of  the  Act  shall  not  apply  to 
any  decision  by  Aetna  on  behalf  of  one 
or  more  ERISA-Covered  Accounts:  (A) 
not  to  modify  a  loan  agreement  as 
requested  by  the  borrower:  or  (B)  to 
exercise  any  rights  provided  in  the  loan 
agreement  in  the  event  of  a  loan  default 
by  the  borrower,  even  though  the 
independent  fiduciary  for  one  or  more  of 
such  ERISA-Covered  Accounts  has 
approved  such  modification  or  has  not 


approved  the  exercise  of  such  rights  and 
(3)  the  restrictions  of  section  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
either  to  the  proportionate  acquisition  of 
additional  debt  by  one  or  more  of  the 
Accounts  to  a  shared  debt  m\estment. 
or  to  the  acquisition  of  Disproportionate 
additional  debt  (or  the  failure  to  acquire 
such  additional  debt)  by  one  or  more  of 
such  Accounts  which  results  in  an 
adjustment  in  the  amount  of  debt  held 
by  the  Accounts  in  the  shared 
investment  provided  that  each  ERISA- 
Covered  Account  is  given  an 
opportunity  to  acquire  additional  debt 
on  a  proportionate  basis. 

Section  II — Exemption  for  Certain 
Transactions  Involving  the  Management 
of  Partnership  Interests  Shared  by  Two 
or  More  Accounts  Managed  by  Aetna 

The  restrictions  of  certain  sanctions  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  certain  parts  of 
section  4975  of  the  Code  shall  not  apply 
to  the  following  transactions  resulting 
from  the  sharing  of  an  investment  in  a 
real  estate  partnership  between  two  or 
more  Accounts,  if  the  conditions  set 
forth  in  Section  IV  are  met: 

(a)  Additional  Capital 
Contributions — (1)  The  restrictions  of 
section  406(a).  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
either  to  the  making  of  additional 
proportionate  equity  capital 
contributions  by  one  or  more  Accounts 
participating  in  the  partnership:  or  to  the 
making  of  Disproportionate  (as  defined 
Section  V(e))  equity  capital 
contributions  by  one  or  more  of  such 
Accounts  which  results  in  an  adjustment 
in  the  equity  ownership  interests  of  the 
Accounts  in  the  shared  partnership 
investment  on  the  basis  of  the  fair 
market  value  of  such  interests 
subsequent  to  such  contributions, 
provided  that  each  ERISA-Covered 
Account  is  given  an  opportunity  to  make 
a  proportionate  contribution. 

(2)  The  restrictions  of  section  406(a) 
and  406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  lending  of 
funds  from  the  General  Account  to  an 
ERISA-Covered  Account  to  enable  the 
ERISA-Covered  Account  to  make  an 
additional  proportionate  capital 
contribution,  provided  that  such  loan — 
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(A)  is  unsectired  and  non-recourse 
with  respect  to  the  participating  plans. 

(B)  Bears  interest  at  a  rate  not  to 
exceed  the  prevailing  rate  on  90-day 
Treasury  Bills, 

'O  Is  not  callable  at  any  time  by  the 
ritnerai  Account,  and 

(D)  Is  prepayable  at  any  time  without 
penalty. 

(3)  The  restrictions  of  section  406(b);2) 
of  the  Act  shall  not  apply  to  the  making 
of  Disproportionate  additional  equity 
capital  contnbutions  (or  the  failure  to 
make  such  additional  contributions)  to 
the  partnership  by  Accounts  other  than 
the  General  Account  which  result  in  an 
adjustment  in  the  equity  ownership 
interests  of  the  ERISA-Covered 
Accounis  in  the  partnership  on  the  basis 
of  the  fair  market  value  of  such 
partnership  interests  subsequent  to  such 
contributions,  provided  that  each 
ERJSA-Covered  Account  is  given  an 
opportunity  to  provide  its  proportionate 
share  of  the  additional  equity  capital 
contributions:  and 

(4)  In  the  event  a  co-partner  fails  to 
provide  all  or  any  part  of  its 
proportionate  share  of  an  additional 
equity  capital  contribution,  the 
restnctions  of  section  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  making  of 
Disproportionate  additional  equity 
capital  contributions  to  the  partnership 
by  an  Account  up  to  the  amount  of  such 
contribution  not  provided  by  the  co- 
partner which  result  in  an  adjustment  in 
the  equity  ownership  interests  of  the 
Accounts  in  the  partnership  on  the  basis 
provided  in  the  partnership  agreement, 
provided  that  such  ERISA  Covered 
Account  is  given  an  opportunity  to 
participate  in  all  additional  equity 
capital  contributions  on  a  proportionate 
basis. 

(b)  Third  Party  Purchase  0;Ters— (1) 
In  the  case  of  an  offer  by  a  third  party  to 
purchase  any  property  owned  by  the 
partnership,  the  restrictions  of  section 
406(a).  406(b)(l )  and  406fb)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  the  Accounts, 
including  one  or  more  ERISA-Covered 
Account|s|,  on  either  a  proportionate  or 
Disproporationate  basis  of  a  co- 
partner's interest  in  the  partnership  in 
connection  with  a  decision  on  behalf  of 
such  Accounts  to  reject  such  purchase 
offer,  provided  that  each  ERISA- 
Covered  Account  is  first  given  an 
opportunity  to  participate  in  the 


acquisition  on  a  proportionate  basis; 
and 

(2)  The  restnctions  of  section  406(b)(2) 
of  the  Act  shall  not  apply  to  any 
acceptance  by  Aetna  on  behalf  of  two  or 
more  Accounts,  including  one  or  more 
ERISA-Covered  Account|s|.  of  an  offer 
by  a  third  party  to  purchase  a  property 
owned  by  the  partnership  even  though 
the  independent  fiduciary  for  one  or 
more  of  such  ERISA-Covered  Account(s| 
has  not  approved  the  acceptance  of  the 
offer  (where  all  of  the  Accounts  (other 
than  the  General  Account)  participating 
in  such  investment  are  not  in  agreement 
on  how  to  proceed  with  respect  to  such 
offer),  provided  that  the  declining 
Acountls]  are  first  afforded  the 
opportunity  to  buy  out  both  the  co- 
partner and  "selling"  Account's  interests 
in  the  partnership. 

(c)  Rights  of  First  Rfffusal—il)  In  the 
case  of  the  right  to  exercise  a  right  of 
first  refusal  described  in  a  partnership 
agreement  to  purchase  a  co-partner's 
interest  in  the  partnership  at  the  price 
offered  for  such  interest  by  a  third  party, 
the  restrictions  of  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  acquisition  by  such  Accounts, 
including  one  or  more  ERISA-Covered 
Account(s|,  on  either  a  proportionate  or 
Disproportionate  basis  of  a  co-partner's 
interest  in  the  partnership  in  connection 
with  the  exercise  of  such  a  right  of  first 
refusal,  provided  that  each  ERISA- 
Covered  Account  is  first  given  an 
opportunity  to  participate  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section  406(b)(2) 
of  the  Act  shall  not  apply  to  any 
decision  by  Aetna  on  behalf  of  the 
ERISA-Covered  Accounts  not  to 
exercise  such  a  right  of  first  refusal  even 
though  the  independent  fiduciary  for  one 
or  more  of  such  ERISA-Covered 
Accounts  has  approved  the  exercise  of 
the  right  of  first  refusal  [where  all  of  the 
Accounts  participating  in  such 
investment  (other  than  the  General 
Account)  are  not  in  agreement  on  how 
to  proceed  with  respect  to  such  right  of 
first  refusal],  provided  that  the  Accounts 
that  approved  the  exercise  of  the  right  of 
first  refusal  are  offered  the  opportunity 
to  buy-out  the  co-partner  on  their  own, 
(d)  Buy-Sell  Options— {\]  In  the  case 
of  the  exercise  of  a  buy-sell  option  set 
forth  in  the  partnership  agreement,  the 
restrictions  of  section  406(a).  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4075  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  acquisition 


by  one  or  more  of  the  Accounts  on 
either  a  proportionate  or 
Disproportionate  basis  of  a  co-partner's 
interest  in  the  partnership  in  connection 
with  the  exerase  of  such  a  buy-sell 
option,  provided  that  each  ERISA- 
Covered  Account  is  first  given  the 
opportunity  to  participate  on  a 
proportionate  basis;  and 

(2)  The  restrictions  of  section  406(b)(2) 
of  the  Act  shall  not  apply  to  any 
decision  by  Aetna  on  behalf  of  twd  or 
more  Accounts,  including  one  or  more 
ERISA-Covered  Account|s|.  to  sell  the 
interest  of  such  Accounts  in  the 
partnership  to  a  co-partner  even  though 
the  independent  fiduciary  for  one  or 
more  of  such  ERISA-Covered  Account(9| 
has  not  approved  such  sale  (where  all  of 
the  Accounts  participating  in  such 
investment  (other  than  the  General 
Account)  are  not  in  agreement  on  how 
to  proceed  with  respect  to  the  buy-sell 
option),  provided  that  such  disapproving 
Account  is  first  afforded  the  opportunity 
to  purchase  the  entire  interest  of  the  co- 
partner. 

Section  III— Exemption  for  Transactions 
Involving  a  Partnership  or  Persons 
Related  to  a  Partnership 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  bv  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply, 
if  the  conditions  in  Section  IV  are  met. 
to  any  additional  equity  or  debt  capital 
contributions  to  a  partnership,  or  any 
transaction  with  the  co-partner  which 
arises  in  connection  with  the  operation 
of  the  partnership,  by  an  ERISA- 
Covered  Account  that  is  participating  in 
an  interest  in  the  partnership,  or  to  any 
material  modification  in  the  terms  of.  or 
action  taken  upon  default  with  respect 
to.  a  loan  to  the  partnership  in  which  the 
ERlS.A,-Covered  Account  has  an  interest 
as  a  lender,  where  the  partnership  is  a 
party  in  interest  solely  by  reason  of  the 
ownership  on  behalf  of  the  General 
Account  of  a  50  percent  or  more  interest 
in  such  joint  venture. 
Section  IV— General  Conditions 

(a)  The  decision  to  participate  in  any 
ERISA-Covered  Account  that  shares 
real  estate  investments  must  be  made  by 
plan  fiduciaries  who  are  totally 
unrelated  to  Aetna  and  its  affiliates. 
This  condition  shall  not  applv  to  plans 
covenng  employees  of  Aetna  and  its 
affiliates. 

(b)  Each  contractholder  or  prospective 
contractholder  in  an  ERISA-Covered 
Account  which  shares  or  proposes  to 
share  real  estate  investments  is 
provided  with  a  written  description  ot 
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potential  conflict*  of  interest  that  may 
result  from  the  sharing,  a  copy  of  the 
notice  of  pendency,  and  a  copy  of  the 
exemption  as  granted. 

(cj  An  independent  fiduciary  must  be 
appointed  on  behalf  of  each  ERISA- 
Covered  .Account  participating  in  the 
sharing  of  investments.  The  independent 
fiduciary  shall  be  either 

(1)  A  business  organization  which  has 
at  least  five  years  of  experience  with 
respect  to  commercial  real  estate 
investments. 

(2)  A  committee  comprised  of  one  or 
more  individuals  who  each  have  at  least 
five  years  of  experience  with  respect  to 
commercial  real  estate  investments,  or 

(3)  The  plan  sponsor  (or  its  designee) 
of  a  plan  (or  plans)  that  is  the  sole 
participant  in  an  ERISA-Covered 
Account. 

(d)  The  independent  fiduciary  or 
independent  fiduciary  committee 
member  shall  not  be  or  consist  of  Aetna 
or  any  of  its  affiliates. 

(e)  No  organization  or  individual  may 
serve  as  an  independent  fiduciary  for  an 
ERISA-Covered  Account  for  any  fiscal 
year  if  the  gross  income  (other  than 
fixed,  non-discretionary  retirement 
income  and  any  cost  of  living  increases 
thereon)  received  by  such  organizaUon 
or  individual  (or  any  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director,  or 
ten  percent  or  more  partner  or 
shareholder)  from  Aetna,  its  affiliates, 
and  the  ERISA-Covered  Accounts  for 
that  fiscal  year  exceeds  five  percent  of 
its  or  his  annual  gross  income  from  all 
sources  for  the  prior  fiscal  year.  If  such 
organization  or  individual  had  no 
income  for  the  prior  fiscal  year,  the  five 
percent  limitation  shall  be  applied  with 
reference  to  the  fiscal  year  in  which 
such  organization  or  individual  serves 
as  an  independent  fiduciary.  The  income 
limitation  will  include  income  for 
services  rendered  to  the  Accounts  ab 
independent  fiduciary  under  any 
prohibited  transacfion  exemption(s} 
granted  by  the  Department.  However, 
such  income  limitation  shall  not  include 
any  income  for  services  rendered  to  a 
Single  Customer  ERISA-Covered 
Account  by  an  independent  fiduciarj' 
selected  by  the  Plan  Sponsor  to  the 
extent  determined  by  the  Department  in 
any  subsequent  prohibited  transaction 
proceeding. 

In  addition,  no  organization  or 
individual  who  is  an  independent 
fiduciary,  and  no  partnership  or 
corporation  of  which  such  organization 
or  individual  is  an  officer,  director  or  ten 
percent  or  more  partner  of  shareholder, 
may  acquire  any  property  from,  sell  any 
property  to,  or  borrow  any  funds  from. 
Aetna,  its  affiliates,  or  any  Account 


managed  by  Aetna  or  its  affiliates, 
during  the  period  that  such  organization 
or  individual  serves  as  an  independent 
fiduciary  and  continuing  for  a  period  of 
six  months  after  such  organization  or 
individual  ceases  to  be  an  independent 
fiduciary,  or  negotiate  any  such 
transaction  during  the  period  that  such 
organization  or  individual  ser^'es  as 
independent  fiduciary. 

(f)  The  independent  fiduciary  acting 
on  behalf  of  an  ERISA-Covered  Account 
shall  have  the  responsibility  and 
authority  to  approve  or  reject 
recommendations  made  by  Aetna  or  its 
affiliates  for  each  of  the  transactions  in 
this  proposed  exemption.  Aetna  and  its 
affiliates  shall  involve  the  independent 
fiduciary  in  the  consideration  of 
contemplated  transactions  prior  to  the 
making  of  any  decisions,  and  shall 
provide  the  independent  fiduciary  with 
whatever  information  may  be  necessary 
in  making  its  determinations. 

In  addition,  the  independent  fiduciary 
shall  review  on  an  as-needed  basis,  but 
not  less  than  twice  annually,  the  shared 
real  estate  investments  in  the  ERISA- 
Covered  Account  to  determine  whether 
the  shared  real  estate  investments  are 
held  in  the  best  interest  of  the  ERISA- 
Covered  Account. 

(g)  Aetna  maintains  for  a  period  of  six 
years  from  the  date  of  the  transaction 
the  records  necessary  to  enable  the 
persons  described  in  paragraph  (h)  of 
this  Section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  a  prohibited  transaction 
will  not  be  considered  to  have  occurred 
if,  due  to  circumstances  beyond  the 
control  of  Aetna  or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period, 

(h)(1)  Except  as  provided  in  paragraph 
(2)  of  \\\\s  subsecfion  (h)  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
subsection  (g)  of  this  Section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  ERISA-Covered 
Account  who  has  authority  to  acquire  or 
dispose  of  the  interests  of  the  plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary. 

(C)  Any  contributing  employer  to  any 
plan  participating  in  an  ERISA-Covered 
Account  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  ERISA- 


Covered  Account,  or  any  duly 
authonzed  employee  or  representative 
of  each  participant  or  beneficiary 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  |D)  of  this 
subsection  (h)  shall  be  authorized  to 
examine  trade  secrets  of  Aetna,  any  of 
its  affiliates,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  V^Definitions 

For  the  purposes  of  this  exemption. 

(a)  An  'affiliate"  of  Aetna  includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  .^etna. 

(2)  Any  officer,  director  or  employee 
of  Aetna  or  person  described  in  section 
V(a)(l),  and 

(3)  Any  partnership  in  which  Aetna  is 
a  partner. 

(b)  An  "Account"  means  any  account 
managed  by  Aetna,  including  the 
General  Account,  ERISA-Covered 
Accounts,  Pooled  Accounts  and  Single 
Customer  Accounts,  as  well  as 
combinations  of  accounts  other  than  the 
General  Account  which  are 
consolidated  for  investment 
management  purposes  as  if  they  were  a 
single  account. 

(c)  The  "General  Account"  means  the 
general  asset  account  of  Aetna  and  any 
of  its  affiliates  which  are  insurance 
companies  licensed  to  do  business  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(d)  An  "ERISA-Covered  Account" 
means  any  Account  (other  than  the 
General  Account)  in  which  employee 
benefit  plans  subject  to  Title  I  or  Title  D 
of  the  Act  participate. 

(e)  "Disproportionate"  means  not  in 
proportion  to  an  Account's  existing 
equity  ownership  interest  in  an 
investment,  partnership  or  partnership 
interest  or  interest  in  a  debt 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  30.  1990  at  55  FR  45671 
FOR  FURTHER  IMFORMATION  CONTACT 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-6881   (This  is  not  a 
toll-free  number.) 

NBD  Bank,  N.A.  (the  Bank) 

Located  in  Detroit.  Michigan 

[Prohibited  Transaction  Exemption  91-11 
Exemption  Application  No  D-804CJ 

Exemption 

The  restrictions  of  section  406  (b)(2) 
and  (b)(3)  of  the  Act  and  the  sanctions 
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resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(l)(Fl  of  the  Code,  shall  not  apply 
to  the  proposed  receipt  of  fees  by  the 
Bank  from  the  Woodward  Funds  (the 
Fund),  an  open-end  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  for  acting  as  the 
investment  adviser,  custodian,  or 
transfer  and  dividend  disbursing  agent 
for  the  Fund,  in  connection  with  the 
investment  by  certain  plans  to  which  the 
Bank,  or  any  of  its  affiliates,  serves  as  a 
fiduciary  (the  Client  Plans)  as  well  as 
plans  covering  only  employees  of  the 
Bnak  or  its  affiliates  (the  Bank  Plans) 
where  the  Bank  or  any  affiliates  is  a 
fiduciary,  provided  that  the  following 
conditions  are  met: 

(a)  No  sales  commissions  are  paid  by 
either  the  Client  Plans  or  the  Bank  Plans 
(collectively,  the  Plans)  in  connection 
with  the  purchase  or  sale  of  shares  of 
the  Fund  and  no  redemption  fees  are 
paid  in  connection  with  the  sale  of 
shares  by  the  Plans  to  the  Fund: 

(b)  Each  Client  Plan  and  each  Bank 
Plan  receives  a  rebate,  either  through 
cash  or  the  purchase  of  additional 
shares  of  the  Fund  pursuant  to  an 
annual  election  made  by  the  Plan,  of 
such  Plan's  proportionate  share  of  all 
fees  charged  to  the  Fund  by  the  Bank: 

(c)  With  respect  to  the  Client  Plans,  a 
second  fiduciary  who  is  independent  of 
and  unrelated  to  the  Bank  or  any  of  its 
affiliates  (the  Second  Fiduciary), 
receives  full  written  disclosure  of 
information  concerning  the  Fund 
(including  a  current  prospectus  for  the 
Fund  and  a  statement  describing  the  fee 
structure)  and,  on  the  basis  of  such 
information,  authorizes  in  writing  the 
investment  of  assets  of  a  Client  Plan  in 
the  Fund,  the  fees  to  be  paid  by  the  Fund 
to  the  Bank,  and  the  purchase  of 
additional  shares  of  the  Fund  by  the 
Client  Plan  with  the  fees  rebated  to  the 
Client  Plan  by  the  Bank: 

(d)  The  authorization  referred  to  in 
paragraph  (c)  is  terminable  at  will  by 
the  Chent  Plan,  without  penalty  to  the 
Client  Plan,  upon  receipt  by  the  Bank  of 
written  notice  of  termination.  A  form 
expressly  providing  an  election  to 
terminate  the  authorization  described  in 
paragraph  (c)  with  instructions  on  the 
use  of  the  form  must  be  supplied  to  the 
Second  Fiduciary  no  less  than  annually. 
The  instructions  for  such  form  must 
include  the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  from  the  Second 
Fiduciary;  and 

(2)  Failure  to  return  the  form  will 


result  in  continued  authorization  of  the 
Bank  to  engage  in  the  transactions 
described  in  paragraph  (c)  on  behalf  of 
the  Client  Plan. 

(e)  With  respect  to  the  Bank  Plans,  no 
fees  will  be  charged  by  the  Bank  or  any 
of  its  affiliates  to  the  Bank  Plans  for 
serving  as  either  a  trustee,  directed 
trustee,  custodian,  or  investment 
manager  of  the  Bank  Plans;  and 

(f)  All  dealings  between  the  Plans  and 
the  Fund  are  on  a  basis  no  less 
favorable  to  the  Plans  than  dealings 
with  other  shareholders  of  the  Fund. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14. 1990  at  55  FR  47556. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  E.F.  Williams  of  the  Department  at 
(202)  523-8883.  (This  is  not  a  toll-free 
number). 

Grant  of  Individual  Exemption  Austin 
Oral  Surgery  .Associates  Profit  Sharing 
Flan  (the  Plan)  Located  in  Austin,  Texas 

[Prohibited  Transaction  Exemption  91-12: 
Exemption  Application  No.  D-8191] 

Exemption 

The  restrictions  of  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)  (1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  loan  of  $125,000 
(the  Loan)  by  the  Plan  to  Austin  Oral 
Surgery  Associates,  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  terms  and  conditions  of  the  Loan  are 
no  less  favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length 
transaction  involving  an  unrelated  third 
party. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decision  to  grant  the 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14. 1990  at  55  FR  47559. 

FOR  FURTHER  INFORMATION  CONTACT 

Allison  Padams  of  the  Department  at 
(202)  523-7901. 

International  Association  of  Heat  and 
Frost  Insulation  and  Asbestos  Workers 
Local  Union  No  60  Pension  Fund  (the 
Plan)  Located  in  Miami,  Florida 

[Prohibited  Transaction  Exemption  91-13; 
Exemption  Application  No.  D-fl297) 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 


of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  loan  (the 
Loan)  of  $88,000  for  a  term  of  ten  years 
by  the  Plan  to  Asbestos  Workers  Local 
No.  60,  a  Plan  sponsor  and  party  in 
interest  with  respect  to  the  Plan; 
provided  that  the  terms  of  the  Loan  are 
at  least  as  favorable  as  the  Plan  could 
obtain  in  an  arm's  length  transaction 
with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  14, 1990  at  55  FR  47550. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kay  Madsen  of  the  Department, 
telephone  (202)  523-8971.  [This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 
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Signed  at  Washington.  DC  this  ZSrd  day  of 
)anuary  IflSl. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinalions. 
Pension  and  Welfare  Benefits  Admmistratwn. 
U.S.  Department  of  Labor 
[PR  Doc.  91-2093  Filed  1-2&-91;  8:45  am| 

BILUNOCOfX  481«-»-« 


[AppAcation  t4o.  D-MS4,  et  il.I 

PropoMd  Exemptivns;  UBS  Securities, 
lnc.<UBS) 

AOENCV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTimt  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restriction  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/ or  the 
Internal  Revenue  Code  of  198C  (the 
Code).. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 

submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  slated  in  the  Notice  of 
Proposed  Exemption,  vi'ithin  45  days 
from  the  date  of  publication  of  the 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2j  the  nature 
of  the  person's  interest  m  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210.  Attention: 
Apphcation  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applicdtions 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 


Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Notice  of  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(ci(2]  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32H36.  32847.  August  10.  1990).'  Efft   .ive 
December  31. 1978.  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasurj-  to  issue  exemptions  of  the  type 
requested  to  the  Secretary'  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below,  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

UBS  Securities  Inc.  (UBS)  Located  in 
New  York,  New  York 

[Application  No.  D-6454] 

Proposed  Exemption 

/.  Transactions 

A.  Effective  July  12.  1990.  the 
restrictions  of  sections  4U61a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  [a]  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein; 

(1)  The  direct  of  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
an  employee  benefit  plan  when  the 
sponso-.  ser\'icer.  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 


representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  mtereflt  with 
respect  to  such  plan: 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I. A.  (1)  or  (2). 
Notwithstanding  the  foregoing,  section 

I.  A.  does  not  provide  an  exemption  from 
the  restrictions  of  sections  406(a)(1)(E), 
406(a)[2)  and  407  for  the  acquisition  or 
holding  of  a  certificate  on  behalf  of  an 
Excluded  Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.' 

B,  Effective  [uly  12,  1990.  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  underwriter  and 
a  plan  when  the  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
investment  of  plan  assets  in  the 
certificates  is  (a)  an  obligor  with  respect 
to  5  percent  or  less  of  the  fair  market 
value  of  obligations  or  receivables 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a);  if: 

(i)  The  plan  is  not  an  Excluded  Plan: 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group: 

(iii)  A  plans  imestment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionarv  authority  or  renders 
investment  advice  are  invested  in 


'  Pursuani  to  29  CFR  {  2370.52.  the  prnc<>riure«  set 
forth  in  ERISA  Procedure  ".S-l  [to  FR  184-1,  Apnl 
28,  1975)  have  been  applied  to  applications  filed 
before  September  10, 1990 


'  Section  I.A.  provide*  no  relief  from  »eclicm» 
406(a)U](E),  406(a)(2)  and  407  for  any  person 
rendenng  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(  A)(ii)  and 
regulation  29  CFR  2510,3-21|c). 
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certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.'  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (m)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (I)  or  (2). 

C.  Effective  July  12, 1990.  the 
restrictions  of  sections  406(a),  406(b)  and 
407(a)  of  the  Act.  and  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the  Code 
by  reason  of  section  4975(c)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  is:iued  by  the 
trust.' 

Nothwithstanding  the  foregoing, 
section  I.e.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
IIl.S. 

D.  Effective  July  12, 1990,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  [A]  through 


'  For  purpoies  of  ihis  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trual  fund  or  iniurance  company  pooled 
leparate  account)  thall  be  considered  lo  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 

'  In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  information  that  would  be 
disclosed  In  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  registered  public 
offering  under  the  Securities  Act  of  1933.  In  i.he 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information  to 
permit  plan  fiduciaries  to  make  informed  investment 
decisions. 


(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates, 

//,  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party: 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  ceriificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P's).  Moody's  Investors 
Service.  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  Investors  Service. 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a 
servicer  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  servicer  pursuant 
to  the  terms  of  a  pooling  and  servicing 
agreement  providing  for  such  succession 
upon  the  occurrence  of  one  or  more 
events  of  default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  lo 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling  and 
servicing  agreement  and  reimbursement 
of  the  servicer's  reasonable  expenses  in 
connection  therewith;  and 


(6)  The  plan  investing  in  such     . 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision  of 
subsection  II.A.(6)  above  is  not  satisfied 
with  respect  to  acquisition  or  holding  by 
a  plan  of  such  certificates,  provided  that 
(1)  such  condition  is  disclosed  in  the 
prospectus  or  private  placement 
memorandum;  and  (2)  in  the  case  of  a 
private  placement  of  certificates,  the 
trustee  obtains  a  representation  from 
each  initial  purchaser  which  is  a  plan 
that  it  is  in  compliance  with  such 
condition,  and  obtains  a  covenant  from 
each  initial  purchaser  to  the  effect  that, 
so  long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certificates)  is  required  to  obtain  fiom 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  II.A.(6)  above. 


///.  Definitions 
For  purposes  of  this  exemption: 
A.  "Certificate"  m.eans: 

(1)  a  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1986:  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  UBS  or  any  of 
its  affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 
For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 
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B.  "Trust"  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T); 

(c)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U): 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates."  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligafions  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's.  Moody's.  D  &  P.  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  lo  the  plan's 


acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means: 

(1)  UBS; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  UBS;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  UBS 
or  a  person  described  in  (2)  is  a  manager 
or  co-manager  with  respect  to  the 
certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers.  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not  a 
party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
v\hich  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of.  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to 
certificates  representing  an  interest  in 
the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  lo  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor " 
within  the  meaning  of  section  3(16)(B)  of 
the  Act. 

L  "Restricted  Group"  with,  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter, 

(2)  Each  insurer; 

(3)  The  sponsor 


(4)  The  trustee; 

(5)  Each  servicer 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  such  other  person: 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or  a 
spouse  of  a  brother  or  sister  of  such 
other  person:  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control "  means  the  power  to 
exercise  a  controlling  infiuence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciar>'  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P  "Sale"  includes  the  entrance  info  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
deliver)'  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to. 
or  demand  deliverj-  of  certificate  from, 
the  other  party). 
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R.  "Reasonable  compeiwatioa"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408O-2. 

S.  "Qualified  Administrative  Fee  ' 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  "flie  amount  paid  to  Investors  in 
the  tnret  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Quahfied  Equipment  Note  Secured 
By  A  Lease"  means  an  equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  lease* 

(b)  Which  is  secured  by  the  obligation 
of  the  les«ee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Quahfied  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease: 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  veliicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing  Agreement" 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  'Pooling  and  Servicing 
.Agreement "  also  includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
indenture  trustee. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  for 
transactions  occurring  on  or  after  July 
12,  1990. 

Summary  of  Facts  and  Representations 

1.  UBS  is  a  registered  broker  and 
dealer  in  securities  under  the  Securities 
ExLhange  Act  of  1934  and  is  a  member 
of  the  New  York  Stock  Exchange,  other 
principal  domestic  and  foreign 
exchanges,  and  the  National 
Association  of  Securities  Dealers.  UBS 


is  also  a  primary  dealer  in  U.S. 
Government  securities.  The  parent  of 
UBS  is  the  Union  Bank  of  Switzerland,  a 
Swiss  company. 

UBS  is  a  full  service  US  investment 
bank,  part  of  the  UBS  Capital  Markets 
Group  which  maintains  a  long  standing 
investment  banking  presence  in  key 
financial  centers  around  the  world.  UBS 
offers  its  clients:  (1)  Investment  banking 
services,  including  a  broad  range  of  debt 
and  equity  capital  markets  services,  and 
specialized  capabilities  in  real  estate, 
corporate  finance,  mergers  and 
acquisitions,  and  private  placements;  (2) 
market  making  and  distribution  of  U.S. 
Government  debt  and  equity  securities 
complemented  by  fundamental  research; 
and  (3)  market  making  and  distribution 
of  European,  Japanese  and  other 
intemationjl  equities  supported  by 
comprehensive  research.  UBS's 
mortgage  department  underwrites  and 
trades  a  broad  range  of  mortgage- 
backed  securities  and  mortgage  loans, 
and  provides  related  investment 
banking  services. 

Trust  Assests 

2,  UBS  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;  *  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.* 


3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  properly.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages. 


*  The  Department  note*  that  PTE  83-1  148  FS  895, 
lanuary  7. 198.3].  a  data  exemption  for  mortgage 
pool  investment  trusts,  would  generaUy  apply  to 
truat*  containing  amgle-family  midential 
mortgages,  provided  that  th«  applicable  conditions 
of  FfE  83-1  are  met.  ! JBS  requested  relief  for  single- 
family  residential  mortgages  in  this  exemption 
because  it  would  prefer  one  eneinption  for  ill  tnista 
of  similar  structure.  However.  UBS  haa  stated  that  it 
may  still  avail  itaelf  of  the  exemptive  relief  provided 
by  PTE  83-1. 

•  Guaranteed  governmental  mortgage  pool 
certificates  are  mortga»e-backed  secnrities  with 
respect  to  which  interest  and  principal  payable  it 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
p!an  assets  (29  CFR  2510.J-101iiil  provides  that 
where  a  plan  acquires  a  guaranteed  governinental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law.  but  do  not, 
solely  by  r«uan  of  tiie  plana  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  t)ecau»e 
the  certificates  In  the  trusts  are  plan  aMet*. 


Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables 
which  may  have  been  originated  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiliate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer. 

Prior  to  the  closing  date,  the  sponsor 
acquires  legal  title  to  all  assets  selected 
for  the  trust,  establishes  the  trust  and 
designates  an  independent  entity  as 
trustee.  On  the  closing  date,  the  sponsor 
conveys  to  the  trust  legal  title  to  the 
assets,  and  the  trustee  issues  certificates 
representing  fractional  undivided 
interests  in  the  trust  assets.  UBS,  alone 
or  together  with  other  broker-dealers, 
acts  as  underwriter  or  placement  agent 
with  respect  to  the  sale  of  the 
certificates.  All  of  the  public  offerings  of 
certificates  made  to  date  and  all  of  the 
public  offerings  of  certificates  presently 
contemplated  have  been  or  are  to  be 
imderwritten  on  a  firm  commitment 
basis.  In  addition.  UBS  has  privately 
placed  certificates  on  both  a  firm 
commitment  and  an  agency  basis.  UBS 
may  also  act  as  the  lead  underwriter  for 
a  syndicate  of  securities  underwriters. 

Certificateholders  are  entitled  to 
receive  monthly,  quarterly  or  semi- 
annually, installments  of  principal  and/ 
or  interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  UBS  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/  slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
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which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 
representing  rights  to  disproportionate 
payments  of  principal  and  interest.* 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  In  certain 
transactions  of  this  type,  interest  and/or 
principal  payments  received  on  the 
underlying  receivables  are  distributed 
first  to  the  class  of  certificates  having 
the  earliest  stated  maturity  of  principal, 
and/or  earlier  payment  schedule,  and 
only  when  that  class  of  certificates  have 
been  paid  in  full  (or  has  received  a 
specified  amount)  will  distributions  be 
made  with  respect  to  the  second  class  of 
certificates.  Distributions  on  certificates 
having  later  stated  maturities  will 
proceed  in  like  manner  until  all  the 
certificateholders  have  been  paid  in  full. 
The  only  difference  between  this  multi- 
class  pass-through  arrangement  and  a 
single-class  pass-through  arrangement  is 
the  order  in  which  distributions  are 
made  to  certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of  a 
plan  purchasing  a  certificate  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  such  certificateholders  is 
less  than  the  amount  required  to  be  so 
distributed,  all  such  certificateholders 
will  share  in  the  amount  distributed  on  a 
pro  rata  basis.' 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 


*  It  is  the  Department's  understanding  that  where 
a  plan  invests  In  REMIC  "residual"  interest 
certificates  to  which  this  exemption  apphes.  some  of 
the  income  received  by  the  plan  as  a  result  of  such 
investment  may  be  considered  unrelated  business 
taxable  income  to  the  plan,  which  is  subject  to 
income  lax  under  the  Code.  The  Department 
emphasizes  that  the  prudence  requirement  of 
section  404(a)(1)(B)  of  the  Act  would  require  plan 
fiduciaries  to  carefully  consider  this  and  other  lax 
consequences  prior  to  causing  plan  assets  to  be 
invested  in  certificates  pursuant  to  this  exemption. 

'  If  a  trust  issues  subordinated  certificates.^ 
holders  of  such  subordinated  certificates  may  not 
share  in  the  amount  distrtbuted  on  a  pro  rata  basis 
The  Department  notes  that  the  exemption  does  not 
provide  relief  for  plan  investment  in  such 
subordinated  certificates. 


short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except 
with  respect  to  30-year  obligations,  in 
which  case  the  period  may  be  as  long  as 
two  years).  Any  receivable  so 
substituted  is  required  to  have 
characteristics  substantially  similar  to 
the  replaced  receivable  and  will  be  at 
least  as  creditworthy  as  the  replaced 
receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  the  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  for  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponsor  will  be  one  of  three 
entities:  (i)  a  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  sen'icer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  ser\icer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 
included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  and 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust.  The 
trustee  is  also  a  party  to  or  beneficiarj' 
of  all  the  documents  and  instruments 
deposited  in  the  trust,  and  as  such  is 
responsible  for  enforcing  all  the  rights 
created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
UBS.  the  trust  sponsor  or  the  servicer. 
UBS  represents  that  the  trustee  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
The  trustee  receives  a  fee  for  its 


services,  which  will  be  paid  by  the 
servicer,  sponsor  or  the  trust  as 
specified  In  the  pooling  and  ser\icing 
agreement  The  method  of  compensating 
the  trustee  which  is  specified  in  the 
pooling  and  servicing  agreement  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

10.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  t>T3ically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  pa>Tnents  received  on  receivables 
and  instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust  it  is  common  for  the  receivables  to 
be  "subserv'iced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  servace"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
paj-ments  from  the  local  subser\icers 
and  passes  them  through  to 
certificateholders. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  UBS.  In  some  cases, 
however.  affiHates  of  UBS  may  originate 
or  service  receivables  included  in  a 
trust,  or  may  sponsor  a  trust. 

Certificate  Price,  Pass-Through  Rate 
and  Fees 

11.  Where  the  sponsor  of  a  trust  is  not 
the  originator  of  receivables  included  in 
a  trust,  the  sponsor  generally  purchases 
the  receivables  in  the  secondarj'  market, 
either  directly  from  the  onginator  or 
from  another  secondary  market 
participant  The  price  the  sponsor  pays 
for  a  receivable  is  determined  by 
competitive  market  forces,  taking  into 
account  pav'ment  terms,  interest  rate, 
quality,  and  forecasts  as  to  future 
interest  rates. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  certificates  representing  the 
entire  beneficial  interest  in  the  trust,  or 
the  cash  proceeds  of  the  sale  of  such 
certificates.  If  the  sponsor  receives 
certificates  from  the  trust,  the  sponsor 
sells  all  or  a  portion  of  these  certificates 
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for  (  ash  to  invettora  or  •ecuhties 
underwrite™,  ia  iome  transactions,  the 
xponsor  or  an  affiliate  may  retain  a 
portion  of  the  certificates  for  its  own 
account  The  transfer  of  the  receivables 
to  the  trust  by  the  sponsor,  the  sale  of 
certificates  to  imrestors,  and  the  receipt 
of  the  cash  proceeds  by  the  sponsor 
generally  take  place  simultaneously. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  aTKi  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relating  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  induded  in  the  trust  minus  a 
specified  servicing  fee.*  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon,  rate 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par.  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing  its 
servicing  duties,  the  servicer  (who  may 
also  be  the  sponsor,  and  receive  fees  for 
acting  in  that  capacity)  will  retain  the 
difference  between  payments  received 
on  the  receivables  in  the  trust  and 
payments  payable  (at  the  pass-through 
rate)  to  certificateholders,  except  that  in 
some  cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  will  be 
required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including,  in  some  cases,  the  trustee's 
fee.  out  of  its  servicing  compensation. 
The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 


*  Tha  paia-tiiroB^  rate  od  certlTicjla* 
representing  lntere«(»  in  trust*  holdiJig  leases  ii 
determinwJ  by  breaking  down  lease  payments  into 
■  pnndpal"  and  '"intarett"  components  baaed  on  an 
impltat  intereat  ra<«. 


another  party.  This  "credit  support  fee" 
may  be  ag^egated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass- 
through  rate  or  paid  in  a  lump  sum  at  the 
time  the  trust  is  established. 

14.  The  servicer  may  be  entitled  to 
retain  certain  admintstrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  prepayment  fees;  (b)  late 
payment  and  payment  extension  fees: 
and  (c)  fees  and  charges  associated  with 
foreclosure  or  repossession,  or  other 
conversion  of  a  secured  position  into 
cash  proceeds,  upon  default  of  an 
obhgation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  m  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due.  In 
some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicers  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  dale  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  UBS  will  receive  a  fee  in 
connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  securities  underwriting. 
this  fee  would  normally  consist  of  the 
difference  between  what  UBS  receives 
for  the  certificates  that  it  distributes  and 
what  it  pays  the  8pon.9or  for  those 
certificates.  In  a  private  placement,  the 
fee  normally  takes  the  form  of  an  agency 
commission  paid  by  the  sponsor. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 


icnreases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  remaining  in  the  frust  when 
the  aggregate  unpaid  balance  payable 
on  the  receivables  is  reduced  to  a 
specified  percentage  (usually  5  to  10 
percent)  of  the  initial  aggregate  unpaid 
balance. 

The  purchase  price  of  a  receivable  is 
specified  in  the  pooling  and  servicing 
agreement  and  will  be  at  least  equal  to 
the  unpaid  principal  balance  on  the 
receivable  plus  accrued  interest,  less 
any  unreimbursed  advances  of  principal 
made  by  the  servicer. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
fiom  either  Sip's.  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  surety  bonds,  letters  of  credit, 
guarantees,  or  the  creation  of  a  class  of 
certificates  with  subordinated  cash 
flow)  will  be  utilized  by  the  trust 
sponsor  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating. 
The  amount  of  this  credit  support  is  set 
by  the  rating  agencies  at  a  level  that  is  a 
multiple  of  3ie  worst  historical  net 
credit  loss  experience  for  the  type  of 
obligations  included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.  act  as  an  insurer).  Typically,  in 
these  cases,  the  master  servicer,  in  its 
capacity  as  servicer,  will  first  advance 
funds  to  the  full  extent  that  it 
determines  that  such  advances  will  be 
recoverable  (a)  out  of  late  payments  by 
the  obligors,  (b)  from  the  credit  support 
provider  (which  may  be  itself)  or,  (c)  in 
the  case  of  a  trust  that  issues 
subordinated  certificates,  from  amounts 
otherwise  distributable  to  holders  of 
subordinated  certificates,  and  the 
master  servicer  will  advance  such  funds 
in  a  timely  manner.  In  some 
transactions,  the  master  servicer  may 
not  be  obhgated  to  advance  funds,  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  pajmients  to 
the  full  extent  of  its  obligations  as 
insurer.  When  the  service  is  the  provider 
of  the  credit  support  and  provides  its 
own  funds  to  cover  defaulted  payments, 
it  will  do  so  either  on  the  initiative  of  the 
trustee,  or  on  its  own  initiative  on  behalf 
of  the  trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments  to 
the  full  extent  of  its  obligations  under 
the  credit  support  mechanism. 
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If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanisms  to  provide  funds  to 
cover  defaulted  payments,  or  otherwise 
fails  in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
fands,  the  amount  so  advanced  is 
recoverable  by  the  servicer  out  of  future 
payments  on  receivables  held  by  the 
trust  to  the  extent  not  covered  by  credit 
support.  However,  where  the  master 
servicer  provides  credit  support  to  the 
trust,  there  are  protections  in  place  to 
guard  against  a  delay  in  calling  upon  the 
credit  support  to  take  advantage  of  the 
fact  that  the  credit  support  declines 
proportionally  with  the  decrease  in  the 
principal  amount  of  the  obligations  in 
the  trust  as  payments  on  receivables  are 
passed  through  to  investors.  These 
safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  file  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to  follow 
its  normal  servicing  guidelines  and  will 
set  forth  the  master  servicer's  general 
policy  as  to  the  period  of  time  after 
which  delinquent  obligations  ordinarily 
will  be  rcnsidered  uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly  or  semi-annually  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trustee  the  amount  of  all  past-due 
payments  and  the  amount  of  all  service- 
advances,  along  with  other  current 
information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
master  sen  icer  has  fulfilled  all  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or.  if  the  master 


servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer's  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer's  reports  conform  to  the 
master  servicer's  internal  accounting 
records.  The  results  of  the  independent 
accountants'  review  are  delivered  to  the 
trustee; 

(d)  In  cases  where  the  master  servicer 
and  the  insurer  are  affiliated  or  are  the 
same  entity,  the  credit  support  has  a 
"Hoor"  dollar  amount  that  protects 
investors  against  the  possibility  that  a 
large  number  of  credit  losses  might 
occ'or  towards  the  end  of  the  life  of  the 
trust,  whether  due  to  servicer  advances 
or  any  other  cause.  Once  the  floor 
amount  has  been  reached,  the  servicer 
lacks  an  incentive  to  postpone  the 
recognition  of  credit  losses  because  the 
rredit  support  amount  becomes  a  fixed 
dollar  amount  subject  to  reduction  only 
for  actual  draws.  From  the  lime  that  the 
floor  amount  is  effective  until  the  end  of 
the  life  of  the  trust  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed,  since 
the  lioor  is  a  fixed  dollar  amount  the 
amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect 

Disclosure 

20.  In  connection  with  the  original 
i  isuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concemir"  the 
payment  terms  of  the  certificates,  the 
lilting  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
ci'rtificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  Identification  of  the  independent 
trustee  for  the  trust 

(d)  A  description  of  the  receivables 
contained  in  the  trust  including  the 
types  cf  receivables,  the  diversification 
of  the  receivables,  their  principal  terms, 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer, 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 


trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  pjyments  on 
receivables  and  for  making  distributions 
to  investors,  and  a  description  of  the 
accounts  into  which  such  payments  are 
deposited  and  from  which  such 
distributions  are  made;  identification  of 
the  servicing  compensation  and  any  fees 
for  credit  enhancement  that  are 
deducted  from  payments  on  receivables 
before  distnbutions  are  made  to 
investors;  e  description  of  periodic 
statements  provided  to  the  trustee,  and 
provided  to  or  made  available  to 
investors  by  the  trustee;  and  a 
description  of  the  events  that  constitute 
events  of  default  under  the  pooling  and 
servicing  contract  and  a  description  of 
the  trustee's  and  the  investors'  remedies 
incident  thereto; 

(g)  A  description  of  the  credit  support; 

(h)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  typical  investor. 

(i)  A  description  of  the  underwriters* 
plan  for  distributing  the  pass-through 
securities  to  investors:  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any. 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
paym.ents  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  penodic 
information  statements  setting  forth 
materia!  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  m  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offenng  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K.  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  fiie  quarteriy  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  lO-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on  Form 
&-K  to  report  material  developments 
concerning  the  trust  and  the  certificates. 
While  the  Securities  and  Exchange 
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Commission's  interpretation  of  the 
periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  Tiled  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certiHcateholder,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  deliquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
Interest 

Secondary  Market  Transactions 

24.  It  is  UBS's  normal  poHcy  to 
attempt  to  make  a  market  for  securities 
for  which  it  is  lead  or  co-managing 
underwriter,  and  it  is  UBS's  intention  to 
attempt  to  make  a  market  for  any 
certificates  for  which  UBS  is  lead  or  co- 
managing  underwriter. 

Retroactive  Relief 

25.  UBS  represents  that  it  has  engaged 
in  transactions  related  to  mortgage- 
backed  and  asset-backed  securities 
based  on  the  assumption  that 
retroactive  relief  would  not  be  granted. 
However,  it  is  possible  that  some 
transactions  may  have  occurred  that 
would  be  prohibited.  For  example, 
because  many  certificates  are  held  in 
street  or  nominee  name,  it  is  not  always 
possible  to  identify  whether  the 
percentage  interest  of  plans  in  a  trust  is 
or  is  not  "significant "  for  purposes  of  the 
Department's  regulation  relating  to  the 
definition  of  plan  assets  (29  CFR  2510.3- 
101(f)).  These  problems  are  compounded 
as  transactions  occur  in  the  secondary 
market.  In  addition,  with  respect  to  the 
"publicly-offered  security "  exception 


contained  in  that  regulation  (29  CFR 
2S10.3-101(b)),  it  is  difficult  to  determine 
whether  each  purchaser  of  a  certificate 
is  independent  of  all  other  purchasers. 

Therefore,  UBS  requests  relief 
retroactive  for  transactions  which  have 
occurred  on  or  after  July  12, 1990,  the 
date  UB.S  originally  filed  its  exemption 
application  with  the  Department. 

Summary 

26.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  if  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  "fixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&Ps, 
Moody's,  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which  UBS 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 
fiduciaries  for  their  review  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 
406(b]  and  407  for  sales  to  plans  is 
substantially  limited:  and 

(e)  UBS  has  made,  and  anticipates 
that  it  will  continue  to  make,  a 
secondary  market  in  certificates. 

Discussion  of  Proposed  Exemption 

/.  Differences  Between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81-7 
(46  FR  7520,  January  23, 1981],  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  [48  FR  895.  January  7, 1983). 

PTE  83-1  applies  to  mortgate  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-family  residential  property.  The 
exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange,  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief  from 
section  406  {b)(l)  and  (b)(2)  of  the  Act 


for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption  are 
met.  In  particular,  section  406(b)  relief  is 
conditioned  upon  the  approval  of  the 
transaction  by  an  Independent  fiduciary. 
Moreover,  the  total  value  of  certificates 
purchased  by  a  plan  must  not  exceed  25 
percent  of  the  amount  of  the  issue,  and 
at  least  50  percent  of  the  aggregate 
amount  of  the  issue  must  be  acquired  by 

persons  independent  of  the  trust     

sponsor,  trustee  or  insurer.  Finally,  PTE 
83-1  provides  conditional  exemptive 
relief  from  section  406  (a)  and  (b)  of  the 
Act  for  transactions  in  connection  with 
the  servicing  and  operation  of  the 
mortgage  trust. 

Under  PTE  83-1.  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemiufying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan'payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83-1 
in  the  following  major  respect  (1)  The 
proposed  exemption  provides  individual 
exemptive  relief  rather  than  class  relief; 
(2)  The  proposed  exemption  covers 
transactions  involving  trusts  containing 
a  broader  range  of  assets  than  single- 
family  residential  mortgages;  (3)  Instead 
of  requiring  a  system  for  insuring  the 
pooled  receivables,  the  proposed 
exemption  conditions  relief  upon  the 
certificates  having  received  one  of  the 
three  highest  ratings  available  for  S&P's. 
Moody's.  D&P  or  Fitch  (insurance  or 
other  credit  support  would  be  obtained 
only  to  the  extent  necessary  for  the 
certificates  to  attain  the  desired  rating); 
and  (4)  The  proposed  exemption 
provides  more  limited  section  406(b)  and 
section  407  relief  for  sales  transactions. 

II.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  S&Fs,  Moody's. 
D&P  and  Fitch,  the  Department  has 
decided  to  condition  exemptive  rehef 
upon  the  certificates  having  attained  a 
rating  in  one  of  the  three  highest  generic 
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rating  categories  from  S&Fs.  Moody's, 
D&P  or  Fitch,  The  Department  believes 
that  the  rating  condition  will  permit  the 
applicant  flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivable*  while  ensuring  that  the 
interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the 
ratings  are  indicative  of  the  relative 
safety  of  investment  in  trusts  containing 
secured  receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  a  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year.' 

///.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

UBS  represents  that  in  some  cases  a 
trust  sponsor,  trustee,  servicer,  insurer, 
and  obligor  with  respect  to  receivables 
contained  in  a  trust  or  an  underwriter  of 
certificates  may  be  a  pre-existing  party 
in  interest  with  respect  to  an  investing 
plan.*°  In  these  cases,  a  director  or 
indirect  sale  of  certificates  by  that  party 
in  interest  to  the  plan  would  be  a 
prohibited  sale  or  exchange  of  property 
under  section  406(a)(1)(A)  of  the  Act* » 
Likewise,  issues  are  raised  under 
sections  406(a)(1)(D)  of  the  Act  where  a 
plan  fiduciary  causes  a  plan  to  purchase 
certificates  where  trust  funds  will  be 
used  to  benefit  a  party  in  interest. 

Additionally.  UBS  represents  that  a 
trust  sponsor,  servicer,  trustee,  insurer, 
and  obligor  with  respect  to  receivables 


•  In  referring  to  different  "types"  of  asset-backed 
securities,  the  Department  means  certificates 
representing  Interests  in  trusts  containing  different 
"types"  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  Installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  Interests,  etc.  The  Department  Intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP's,  DSP.  Filch  or  Moody's)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  asset  contained 
in  a  trust  must  have  been  "seasoned"  (e.g.. 
originated  at  least  one  year  prior  to  the  plan's 
Investment  In  the  trust). 

'0  In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  UBS  or  any  of  its  affiliates  is  either 
(a)  the  sole  underwriter  or  manager  or  comanager  of 
the  underwriting  syndicate,  or  (b)  a  seUing  or 
placement  agent. 

' '  The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  UBS,  sales  to  plans  by  the 
sponsor  may  be  exempt  under  PTE  75-1,  Part  U 
(relating  to  purchases  and  sales  of  securities  by 
brokeixiealers  and  their  affiliates ).  if  1;BS  Is  not  a 
fiduciary  with  respect  to  plan  assets  to  be  Invested 
tn  certificate*. 


contained  in  a  trust  or  an  underwriter  of 
cerficates  representing  an  interest  in  a 
trust  may  be  a  fiduciary  with  respect  to 
an  investing  plan,  UBS  represents  that 
the  exercise  of  fiduciary  authority  by 
any  of  these  parties  to  cause  the  plan  to 
invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(b)(1),  and  in  some  cases 
section  406(b)(2).  of  the  Act. 

Moreover.  UBS  represents  that  to  the 
extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  hmited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 

FOR  FURTHER  IMFORMATIOH  CONTACT: 
Paul  Kelty  of  the  Department  telephone 
(202)  532-8194.  (This  is  not  a  toll-free 
number.) 

General  Infonnatioii 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
purdent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  Uiat  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  it  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 


exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC.,  this  23rd  day  of 
January  1991. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration 
U.S.  Department  of  Labor 
[FR  Doc.  91-2094  Filed  1-28-91,  8:45  am] 
MLUNG  COOC  4S10-2»-ll 


LEGAL  SERVICES  CORPORATION 

Funding  Avaltabiltty  for  Law  School 
Civil  aimcal  Programs 

agency:  Legal  Services  Corporation. 
action:  Announcement  of  funding. 


summary:  The  Legal  Services 
Corporation  (LSC)  announces  that  grant 
funds  are  available  for  advancing  the 
provision  of  civil  legal  assistance 
through  the  Law  School  Civil  Clinical 
Programs  (LSCCP).  The  Corporation 
may  distribute  up  to  twenty  (20)  one- 
time non-recurring  grants  to 
geographically  distributed  law  schools 
of  varying  sizes.  Each  grant  will  be  for 
up  to  12  months  and  in  an  amount  up  to 
$75,000  per  grant.  All  grants  will  be 
awarded  pursuant  to  authority  conferred 
by  Section  1006(a)(1)(B)  [(42  U.S.C. 
2996e(a)(l)(B]]  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
Each  applicant  is  required  to  guarantee 
that  a  substantial  portion  (more  than  50 
percent)  of  the  total  funding  for  its 
LSCCP  will  come  from  non-Federal 
sources  and  that  federally  funded  assets 
and  projects  will  not  be  counted  as  part 
of  any  in-kind  service. 

Proposals  for  grants  will  be  solicited 
from  all  law  schools  that  are  currently 
accredited  by  the  American  Bar 
Association,  or  accredited  for  purposes 
of  bar  admission  by  the  state  bar 
association  of  the  state  in  which  the  law 
school  is  located.  Proposals  may  be 
submitted  by  either  a  single  law  school 
or  a  consortium  of  law  schools.  Each 
apphcant  must  submit  appropriate 
documentation  of  eligibility. 
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date:  Grant  propoMts  must  be  received 
by  the  Office  of  Field  Services  on  or 
before  February  28, 1991.  Grant  awards 
ir..iy  be  announced  liy  April  1991. 
AOORUS:  Office  of  Field  Services,  Lcxal 
Services  Corporation.  400  Virginia 
Avrnue,  SW.,  Washington.  DC  20024- 
2751. 

FOU  FURTMER  IHR>l««*TIOW  CONTACT: 
Mr.  Charles  T.  Mo-^t-a,  111.  Associate 
Director,  Office  o;  Field  S«!rvi(:t>s.  (30Z| 
t«j.3-iai7. 

SUPPtEMCNTARY  INFORMATION:  Congress 
has  recognized  [SC  support  of  clinical 
education  by  eurm.irking  sofcific  funds 
for  law  school  clinical  gianis.  This  grant 
program  is  designed  to  provide 
monetary  assistance  for  op.TPSion  or 
dt  velopmfnl  of  taw  school  clinical 
p-o!4r,ims  that  addr's«  the  ciwi  legal 
needs  of  poor  persir.s.  This  >  ■>  pansion 
may  include  increasing  the  niiTilior  of 
supervising  attorneys  and  p;irt;r:ipnfino 
students,  developin;.j  new  arris  of 
clinical  coverage,  providing  Ugal 
services  to  LSC-elij^ible  cIhtIs  who  are 
not  otherwise  receiving  legal  assistance, 
developing  projects  th<il  provuie 
services  to  underserved  segments  of  the 
population  (eg  Native  American, 
handicapped,  homf 'iound.  i  .'li.iicd,  and 
rural  residents)  or  filling  in  the  gaps  in 
existing  services  and  rusourcc?. 

All  proposals  will  be  reviewed  to 
ensure  that  each  is  responsive  to  the 
minimum  requirements  set  forth  in  this 
sulintation.  Final  selection  of  grantees 
will  be  made  by  the  {'resident  of  1-SC. 
following  submission  of  non  binding 
rerommendations  from  an  advisory 
committee  a)mpn3ed  of  outside  pnvaie 
experts  and  LSC  staff  The  following 
criteria,  which  have  been  grouped  into 
four  basic  categories,  will  be  used  to 
assess  each  propos;il 

I.  Objectives  of  Legal  Clinic  Program 
Development/Expansion  (^S^o) 

The  extent  of  the  applicant's 
objectives  (e.g..  the  number  of  clients  to 
be  served,  or  the  complexiiy  and 
numl)er  of  cases  to  be  closed  by  the 
I.SCCP  clinic)  and  quality  oi  the 
applicant's  objectives  (e.g.,  clmic 
characteristics  that  wciuld  enhance  the 
quality  of  basic  legal  services  to  be 
provided  by  the  clinic,  such  as  a  high 
level  of  student  supervision  or  the 
a\  ailability  of  compleinenia.'v 
classroom  courses)  will  be  assessed  in 
the  context  of  the  amount  of  funding 
requested  and  the  clinic's  prior  grant 
history,  if  any.  It  is  particularly 
important  that  the  applicant  a  objectives 
address  the  topics  of  student  training 
and  delivery  of  legal  service;*  to  ihe 
client-eligible  population,  including 
estimates  of  the  number  of  cases  to  be 
closed.  The  applicant  should  also 


descnbe  Ihe  substantive  case  types  lo 
be  handled  in  the  clinic  and  explain  why 
those  case  types  are  appropriate  for 
both  clinical  legal  education  and  the 
specific  locality. 

!I.  Capability  of  Applicant  to 
Accomplish  Obj«sctives  (30%) 

The  proposed  project  design, 
management  plan,  staff  level  and 
experience,  and  clinic  structure  will  be 
evaluated  to  determine  whether  the 
applicant  can  effectively  accomplish  its 
statr'd  objectives. 

The  qualifications  and  experience  of 
the  clinic  director  and  clinic  staff  will  be 
evaluated  to  determine  whether  they 
can  effectively  administer  the  proposed 
clinic.  Time  and  resource  allocations 
will  also  be  evaluated  to  assess  the 
levels  of  supervision  which  will  be 
provided  to  students. 

III.  Reasonableness  of  Costs  in  Relation 
to  LSCCP  Objectives  and  University 
Commitment  to  the  LSCCP  Objectives 
(30%) 

To  enable  the  reviewers  to  fairly 
assess  the  extent  of  the  university's 
commitment  and  the  nature  of  the 
f)udBeted  costs,  it  is  recommended  that 
detailed  information  be  provided  with 
regard  to  these  items. 

Each  applicant  will  need  to  show  that 
it  has.  or  will  be  able  to  obtain 
substantial  |i  e..  more  than  50%)  non- 
federal support  for  its  clinical  education 
program.  In  addition,  if  the  proposed 
LSC-funded  project  is  a  portion  of  the 
applicant  s  clinical  education  program,  a 
significant  amount  of  the  proposed  LSC- 
funded  projects  budget  must  be  funded 
through  non-federal  support.  In  order  to 
maximize  the  direct  delivery  of  legal 
services  through  one-time  grants, 
proposals  with  a  higher  proportion  of 
non  federal  support  will  be  given 
priority. 

Budgeted  costs  and  funding  support 
for  both  the  clinical  program  and  the 
proposed  LSCCP  project  should  be 
separately  identified  on  duplicate  copies 
of  the  Part  B  forms.  The  narrative 
portion  of  tSe  application  should 
dest  ribe  the  history  and/or  project  the 
future  of  the  university's  commitment  to 
the  clinical  education  program  and.  if 
applicable,  the  LSCCP  project. 

Evidence  that  the  university's 
budgetary  support  levels  will  be 
maintained  and/or  increased  beyond 
the  grant  term  is  also  needed.  The 
viability  of  the  LSCCp  project,  beyond 
the  grant  term,  must  be  specifically 
addressed. 

Each  applicant  should  demonstrate 
that  It  plans  to  malce  an  adequate  in- 
Itind  contribution  to  the  project. 
Federally-funded  assets  and  projects 
cannot  be  counted  as  part  of  the  in-kind 


contribution.  In  order  to  maximize 
service  delivery,  indirect  administrative 
costs  may  not  be  paid  or  deducated 
from  LSC  grant  funds. 

The  applicant's  budget  submission 
(Part  B)  will  be  reviewed  in  the  context 
of  its  stated  objectives  to  determine 
whether  projected  costs  are  reasonable. 
Since  the  LSCCP  grant,  if  award,  will  be 
a  one-time,  non-recurring  grant, 
proposed  purchases  of  capital 
acquisitions  will  not  be  favorably 
considered. 

IV.  Community  Support  (15%) 

We  recommend  that  the  applicants 
explain  how  the  proposed  LSCCP  clinic 
activities  and  services  will  complement 
the  civil  legal  services  provided  by  other 
local  entities  to  low-income  persons. 
The  extent  to  which  a  cooperative  effort 
exists  among  the  applicant  and  LSC- 
funded  programs,  local  courts,  and  bar 
associations  should  also  be  described. 
Increased  attorney  participation  in  the 
LSCCP  clinic,  either  as  adjunct  faculty, 
consultants  or  supervising  attorneys  for 
inltrnship  with  the  private  bar,  is  also 
encouraged  by  LSC. 

It  is  recommended  that  letters  of 
support  or  other  evidence  of  support  by 
LSC-funded  programs,  local  courts,  and 
bur  associations  be  attached  to  the 
proposal. 

To  ensure  nationwide  participation 
and  geographic  distribution  of  the  funds 
available,  LSC/OFS  has  created  seven 
regions  to  be  used  strictly  for  the 
purposes  of  this  project.  The  regional 
boundaries  are  used  to  assure  a 
geographic  dispersion  of  project  funds, 
as  well  as  competition  among  a 
proportionate  number  of  states  and 
eligible  law  schools. 

The  seven  (7)  LSC/OFS  Law  School 
Clinical  Program  regions  are  listed 
below: 


Heftnw  */ 

South  Carolina 

Conneclicul 

Tennessee 

Maine 

Refiion  «♦ 

Massachusetlt 

Illinois 

New  Hampshire 

Indiana 

New  )er»ey 

Michigan 

New  York 

Ohio 

Rhode  Uland 

Kentucky 

Vermont 

Reftinn  »S 

Rfl^inn  'Z 

Kansas 

DclawHre 

IVIebratka 

Diiitiici  of  Columbia 

Iowa 

Pennsytvunla 

Misioun 

MHTvliind 

Okiahiima 

Puerto  Rico 

Texas 

US.  Virgin  Island! 

Hfiii^^  ^ 

Virginia 

Alaska 

West  Virginia 

Wash-.nglon 

fttx'on  «J 

OffgO.T 

AUbitma 

Idaho 

Arkunint 

Montana 

Flonda 

Wvoming 

Georgia 

Minni*»ota 

txHiiaiana 

South  Dakota 

MisfiissippI 

North  IJako«a 

North  Carolina 

\\  iHLon-^in 
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Region  «7 

Arizona 

California 

Colorado 

Hawaii 


Nevada 
New  Mexico 
Utah 

Micronesia 
Guam 


Dated:  January  23, 1991. 
Ellen  ).  Smead, 

Director.  Office  of  Field  Senices. 
(FR  Doc.  91-2028  Filed  1-28-91;  8:45  am] 
MLUNQ  CODE  70S0-O1-M 


NATIONAL  COMMISSION  ON 
CHILDREN 

Hearing;  National  Commission  on 
Children 

Background 

The  National  Commission  on  Children 
was  created  by  Public  Law  100-203, 
December  22, 1987  as  an  amendment  to 
the  Social  Security  Act.  The  purpose  of 
the  law  is  to  establish  a  nonpartisan 
Commission  directed  to  study  the 
problems  of  children  in  the  areas  of 
health,  education,  social  services. 
income  security,  and  tax  policy. 

The  powers  of  the  Commission  are 
vested  in  Commissioners  consisting  of 
36  voting  members  as  follows: 

1.  Twelve  members  appointed  by  the 
President 

2.  Twelve  members  appointed  by  the 
Speaker  of  the  House  of 
Representatives 

3.  Twelve  members  appointed  by  the 
President  pro  tempore  of  the  Senate. 

This  notice  announces  a  Meeting  of 
the  National  Commission  on  Children  to 
be  held  in  San  Francisco,  California. 

Meeting 

Time 

1  p,m,-5  p.m.— Monday,  February  11. 

1991 
8:30  a.m,-5  p.m.— Tuesday,  February  12. 

1991 
8:30  a.m.-4  p.m.— Wednesday,  February 

13, 1991 
Place:  Stanford  Court  Hotel,  Nob  Hill, 

San  Francisco,  California  94108 
Status;  Open  to  the  public 
Agenda:  Commission  Meeting 
Contact:  Jeannine  Atalay,  (202)  254- 

3800. 

Dated;  Januarj'  23, 1991. 
)oho  D,  Rodtefeller  IV, 
Chairman,  National  Commission  on  Children. 
[FR  Doc.  91-1975  Filed  1-28-91;  8:45  am] 

•ILUNO  COOC  M2(>-37-M 


NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

AQENCY:  The  National  Education  Goals 

Panel. 

action:  Notice  of  meeting. 

summary:  The  National  Education 
Goals  Panel  was  formed  by  Joint 
Statement  of  the  President  and  the 
nation's  governors  on  July  31, 1990  to 
determine  appropriate  indicators  for 
measuring  the  national  education  goals 
end  a  format  for  reporting  annually  to 
the  nation  on  progress.  This  will  be  the 
third  meeting  of  the  Panel. 
TENTATIVE  AGENDA  ITEMS:  The  tentative 
agenda  for  the  meeting  includes  interim 
reports  from  resource  groups  on 
measuring  the  national  education  goals. 
DATES:  The  third  meeting  will  be  held  on 
February  2, 1991. 

ADDRESSES:  The  meeting  is  currently 
scheduled  from  2.30-4  p.m.  at  the  J.W. 
Marriott  Hotel,  1331  Pennsylvania 
Avenue,  N'W.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charies  Kolb  at  the  White  House  Office 
of  Policy  Development.  The  phone 
number  is  (202)  456-6515. 

Dated:  January  23, 1991. 
Roger  B.  Porter, 

Assistant  to  the  President  for  Economic  and 

Domestic  Policy. 

[FR  Doc.  91-2095  Filed  1-28-81:  6:45  am] 

BILUNO  CODE  3127-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Endowrment  for  the 

Arts,  NF AH. 

action:  Notice. __^ 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
February  28, 1991, 

ADDRESSES:  Send  comments  to  Mr.  Dan 
Chenok,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  Jackson  Place  NW„  room  3002. 
Washington,  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mrs.  Anne  C.  Doyle, 
National  Endownment  for  the  Arts, 


Administrative  Services  Division,  room 
203. 1100  Pennsylvania  Avenut  NW.. 
Washington,  DC  20506:  (202-682-5401). 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Anne  C.  Doyle.  National 
Endowment  for  the  Arts.  Administrative 
Services  Division,  room  203. 1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506:  (202-682-5401)  from  whom 
copies  of  the  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  reinstatement 
of  a  previously  approved  collection  of 
information.  This  entr>'  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for,  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  L'S.C.  3504(h). 

Title:  FY  92/93  Advancement:  Program 
Application  Guidelines. 

Frequency  of  collection:  One  time. 

Respondents:  Non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant 
information  from  non-profit 
organizations  applying  for  funding 
from  the  Advancement  Program.  This 
information  is  necessarv'  for  the 
accurate,  fair,  and  thorough 
consideration  of  competing  proposals 
in  the  peer  review  process. 

Estimated  number  of  respondents:  150. 

Average  burden  hours  per  response:  32. 

Total  estimated  burden:  4,800. 

Anne  C  Doyle, 

Administratn'e  Services  Division,  National 

Endowment  for  the  Arts. 

[FR  Doc.  91-2069  Filed  1-28-91:  8:45  am) 

BILLING  CODE  7S37-01-« 


National  Council  on  the  Arts;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  February  1, 1991.  from  9  a.m- 
5:45  p.m.  and  on  Februan,  2  from  9  a.m.- 
6:15  p  m.  in  Room  M-09  at  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  be  Opening 
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Remarks,  Report  on  Council  Retreat. 
Update  on  Legislative  and  Program 
Usues.  National  Cultural  Alliance 
Report.  Briefing  on  Working  Groups, 
Update  on  Regional  Representatives 
Program,  Public  Relations/ 
Communications  Discussion, 
International  Activities,  General 
Discussion:  Issues  of  Concern  to 
Council.  Discussion  with  SAA 
Representatives,  Council  Role  in 
Application  Review,  and  Discussion 
with  Program  Directors  and/or 
Application  Review  and/or  Guidelines 
for  the  Arts  in  Education.  SAEG  * 
AISBEG,  Design  Arts,  Visual  Arts,  Folk 
Arts,  Expansion  Arts,  Music;  Ensembles, 
Dance,  Advancement.  Opera-Musical 
Theater,  Locals.  Literature,  Media  Arts, 
Museum,  Theater,  and  Policy,  Planning 
and  Research  Programs. 

If  in  the  course  of  application  review 
it  becomes  necessary  for  the  Council  to 
discuss  non-public  financial  information 
about  individuals,  such  as  salary 
information,  submitted  with  grunt 
applications,  the  Council  will  go  into 
closed  session  for  that  limited  purpose 
only  pursuant  to  subsection  (c)(4)  of 
section  552b  of  Title  5.  United  States 
Code.  Such  closure  would  be  in 
accordance  with  the  determination  of 
the  Chairman  of  December  11.  1990. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682--5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  |ones.  Acting  Advisory 
Committee  Management  Officer, 
.National  Endowment  for  the  Arts. 
Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Dated:  January  22, 1991, 

Martiu  Y.  iom*. 

Acting  Director.  Coanc:!  and  Panel 
Operations.  National  Endowment  for  the  Arts. 

|FR  Doc.  91-1973  Filed  1-28-91;  8:45  am) 

BILUNO  COOf  7S37-01-4I 


National  Council  on  the  ArU;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  an  ad  hoc  meeting  of 
the  National  Council  on  the  Arts  will  be 
held  on  February  1, 1991  from  5:45  p.m.- 
6:15  p.m.  in  Room  M-09  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
reviewing  nominations  for  the  National 
Medal  of  Arts  to  be  awarded  by 
President  Bush  sometime  in  1991.  This 
session  will  be  closed  to  the  public 
pursuant  to  subsections  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code,  and  the  determination  of  the 
Chairman  of  December  11, 1990.  as 
amended. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Martha  Y.  Jones,  Acting  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the  Arts, 
Washington.  DC  20506.  or  call  (202)  682- 
5433. 

Duted:  Janurry  22, 1991. 
Martha  Y.  Jones, 

Acting  Director.  Council  and  Panel 
Operations.  National  Endowment  for  'he  Arts. 
[FR  Doc.  91-1972  Filed  1-28-91:  a45  am) 

BIU-INO  COOE  753'-^)1-M 

NATIONAL  CAPITAL  PLANNING 

COMMISSION 

Senior  Executive  Service; 

Performance  Review  Board;  Members 

agency:  National  Capital  Planning 

Commission, 

action:  Notice  of  members  of  senior 

executive  service  performance  review 

board. 

SUMMARY:  Section  4314(c]  of  title  5, 
use.  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978)  requires  each 
agency  to  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management,  one  or  more 
Performance  Review  Boards  (PRB)  to 
review,  evaluate  and  make  a  Pna! 
recommendation  on  performance 
appraisals  assigned  to  individual 
members  of  the  agency's  Senior 
Executive  Service.  The  PRB  established 
for  the  National  Capital  Planning 


Commission  also  makes 
recommendations  to  the  agency  head 
regarding  SES  Performance  awards, 
ranks  and  bonuses  and  recertification. 
Section  4314(c)(4)  requires  that  notice  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register. 

The  following  persons  have  been 
appointed  to  serve  as  members  of  the 
Performance  Review  Board  for  the 
National  Capital  Planning  Commission: 
Reginald  W.  Griffith,  Robert  E.  Gresham, 
Joseph  Mancias,  )r..  Eugene  Kinlow,  and 
Syl  Angel. 

DATES:  Comments  must  be  received  jjy 
February  28, 1991, 

FOR  FURTHER  INFORMATION  CONTACT. 
Connie  M.  Harshaw,  Administrative 
Officer,  National  Capital  Planning 
Commission.  1325  G  Street,  NW., 
Washington,  DC  20576,  (202)  724-0170. 
Lioda  Dodd-Major, 
General  Counsel. 
[FR  Doc.  91-1977  Filed  1-28-91:  8:45  am] 

BILUNO  COOE  7S02-02-M 

NUCLEAR  REGULATORY 
COMMISSION 

Application  for  License  to  Export 
Nuclear  Material 

Pursuant  to  10  CFR  110.70  (b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street  NW.. 
Washington.  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission:  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington,  DC  20520. 

In  its  review  of  the  application  for  a 
license  to  export  the  special  nuclear 
material  noticed  herein,  the  Commission 
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NRC  Export  License  Aprjcation 


Name  crt  spplicanl.  date  cH  Appt.,  date 
received,  appkcaoon  No. 


Transnuctear.  inc.  01/08/91.  01/11/ 
91.XSNM2582. 


^Aatenal  type 


Malenal  n  K«>gr»ns 


ToW 


ToM 


ErxJuse 


93.45%  Enhc^ed  Uranwm.. 


^262 


Ccurtiyc* 

oestnation 


30.t48    Fuel  lof  BR-2  Reactor. 


Bet^KjrTi 


does  not  evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  material  to  be  exported. 
The  information  concerning  this 
application  follows. 

Dated  this  23rd  day  of  January  1991  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Betty  L.  Wright. 

Acting  Assistant  Director  for  Exports, 
Security,  and  Safety  Cooperation. 
Irtemational  Programs.  Office  of 
Ciivernmental  and  Public  Affairs. 
[fH.  Doc.  91-2067  Filed  1-28-91:  8;45  am) 

BILUNO  COOC  TStO-OVM 


NRC  Requirements  Regarding  the 
Appropriate  Amount  of  Property/ 
Accident  Recovery  Insurance; 
AvallabRlty 

agency:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  availability  of 
publication  and  request  for  comments, 

summary:  NUREG/CR-2eoi. 
"Technology,  Safety  and  Costs  of 
Decommissioning  Reference  Light  Water 
Reactors  Following  Postulated 
Accidents",  was  used  by  the  NRC  as  the 
basis  for  establishing  the  minimum 
coverage  requirement  of  $li)6  billion  of 
property /accident  recovery  insurance  in 
10  CFR  50.54(w).  Addendum  1  to  this 
report  recalculates  estimated  insurance 
coverage  needed  for  accident  cleanup  in 
light  of  cost  increases  since  the  original 
report  and  establishes  a  methodology 
for  taking  into  account  future  inflation  in 
accident  cleanup  costs. 

DATES:  The  comment  period  expires 
April  1. 1991.  Comments  received  after 
this  date  wiU  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission  is 
able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Chief,  Reg-ilatory  Publications 
Brar>ch.  EWvision  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Deliver  comments  to:  7920 
Norfolk  Avenue.  Bethesda.  Maryland, 


between  7;45  a.m.  and  4:15  p.m.  on 

Federal  workdays. 

FOR  FURTHER  IMFORMATION  COWTACT. 

Robert  S.  Wood.  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Rr>gulatory  Commission.  Washington. 
DC  20S55.  Telephone{301)  493-1255, 
SUPPt£H£NTARY  INFORMATtON:  Section 
50.54[w)  of  title  10  of  the  Code  of 
Federal  Regulation  requires  that  the 
NRC's  power  reactor  licensees  maintain 
at  least  $1.06  billion  in  insurance  to 
cover  the  costs  of  cleaning  up  and 
decontaminating  a  reactor  suffering  an 
accident.  The  required  $1.06  billion  was 
based  on  a  study  by  Pacific  Northwest 
Uboratory  (PNL).  NUREG/CR-2601, 
that  was  published  in  1982.  PNL  has 
since  updated  this  report  with 
Addendum  1.  "Re-evaluation  of  the 
Cleanup  Cost  for  the  Boiling  Water 
Reactor  (BWR)  Scenario  3  Accident 
From  NUREG/CR-2601. '  '  Addendum  1 
recalculates  estimated  insurance 
coverage  needed  for  accident  cleanup  in 
light  of  cost  increases  between  1982  and 
198a  These  costs  could  be  as  high  as 
$1.22  billion  to  $1.44  billion,  in  1989 
dollars,  for  assumed  escalation  rates  of 
4  percent  or  8  percent  in  the  years 
following  1989.  Addendum  1  also 
establishes  a  methodology  for  taking 
into  accoimt  future  inflation  in  accident 
cleanup  costs.  The  NRC  is  interested  in 
receiving  comments  on  Addendum  1 
with  respect  to  the  report's  technical 
accuracy  and  the  appropriateness  of 
using  the  repwrt  as  a  basis  for  a 
mechanism  to  periodically  recalculate 
and  establish  new  insurance  coverage 
requirements. 

Dated  at  Rockville,  Mar>l8r.d.  this  18th  day 
of  January  1991. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey, 
Director.  Office  ofNocJear  Reodor 
Regulation. 
[FR  Doc.  91-2066  Filed  i-2b-9l  8:46  am) 
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'  Cop)M  of  NUREGK3<-2an.  Addendum  1. 
Pacific  Northwest  t^borakiry.  October  1890.  may  be 
purcbaoed  from  the  SupenBiendcnt  of  Docueienls. 
U.S.  Government  Printing  Otflcr.  P  O  Box  37082. 
Wastitnglon.  IX:  20013-708^ 


Nebraska  Pubttc  Power  District; 
Withdrawal  of  Appiication  tor 
Amendment  To  FadBty  Operating 

License 

IDocliet  Ma  50-2981 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Nebraska  Public 
Power  District  (the  licensee)  to 
withdraw  its  September  28, 1990. 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-46 
for  the  Cooper  Nuclear  Station,  located 
in  Nemaha  County.  Nebraska. 

The  proposed  amendment  would  have 
revised  the  technical  specifications 
pertaining  to  the  inclusion  of  the  161  kV 
line  from  the  Omaha  Public  Pow^r 
District  as  en  off-site  power  source 
available  to  power  the  auxiliary 
electrical  equipment. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendmp.nl  published  m  the 
Federal  Register  on  October  31. 1990  (55 
FR  45884).  However,  by  letter  dated 
November  16. 199a  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  28.  i9yu, 
and  the  licensee's  letter  dated 
November  16, 1990,  which  withdrew  the 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Piiblic  Document  Room,  2120  L  Street 
NW.,  Washington,  DC  and  the  Local 
Public  Document  Room,  Auburn  Public 
Library,  118  15th  Street.  Auburn, 
Nebraska  68305. 

Dated  al  Rix;kville,  Mar>land  thi8  Z2iyd  day 
of  Januarj  1991 

For  the  Nudear  Regulatory  Commission 
Pnol  VV  (yCoanor, 

Project  Monoyer.  Protect  Directorate  lV-1. 
Division  of  Reactor  Projects  III  IV,  and  V. 
Office  of  Nuclear  Reactor  Reguloiion. 

|FR  Doc  W-20e5  Filed  1-28-91:  8:45  am) 
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OVERSIGHT  BOARD 

Regions  3  and  4  Advtaory  Board 
Meotlngs 

aOENCY:  Oversight  Board. 
ACTION:  Meeting  Notice. 

tUMMAMY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463). 
announcement  is  hereby  published  for 
the  regional  advisory  board  meetings  for 
Regions  3  and  4.  The  meetings  are  open 
to  the  public. 

DATES:  The  meetings  are  scheduled  as 
follows:  1.  February  6, 1991. 12:30  to  4 
p.m..  Little  Rock.  AR.  Region  3  Advisory 
Board.  2.  February  15. 1991, 12:30  to  4:30 
p.m..  San  Antonio,  TX,  Region  4 
Advisory  Board. 

addhessiS:  The  meetings  will  be  held 
at  the  following  locations: 

1.  Little  Rock,  AR— Statehouse 
Convention  Center,  Fulton  Room,  Three 
Statehouse  Plaza. 

2.  San  Antonio,  TX — San  Antonio 
Convention  Center,  Fulton  Room.  200 
East  Market  Street. 

FOR  FmmCR  INFORMATION  CONTACT 
Jill  Nevius,  Committee  Management 
Officer.  Oversight  Board/RTC,  1777  F 
Street,  NW,  Washington.  DC  20232.  202/ 
786-9675. 

SUPPLEMENTARY  INFORMATION:  Section 
501(a)  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (the  ACT),  Public  Law  No.  101- 
73. 103  Stat.  183,  382-383,  directed  the 
Oversight  Board  to  establish  one 
national  advisory  board  and  six  regional 
advisory  boards. 

Purpose:  The  advisory  boards  provide 
the  Resolution  Trust  Corporation  (RTC) 
with  information  and  recommendations 
on  the  policies  and  programs  for  the  sale 
of  RTC  owned  real  property  assets. 

Agenda:  A  detailed  agenda  will  be 
available  at  the  meeting.  Discussions 
will  center  around  the  activities  of  each 
region  as  related  to  the  results  of  celler 
fmancing  and  the  Standard  Asset 
Management  Disposition  Agreement 
(SAMOA),  the  sale  of  multi-family 
properties  in  the  affordable  housing 
program,  assessment  of  economic 
conditions  of  local  real  estate  markets, 
and  review  and  advise  on  the  returns  of 
RTC's  delinquent  real  estate  mortgages. 
In  addition,  there  will  be  briefings  by  the 
RTC  on  activity  pertaining  to  that  region 
and  policy  updates  by  the  Oversight 
Board. 

Statements:  Interested  persons  may 
present  data,  information,  or  views  In 
writing  on  the  issues  pending  before  the 
advisory  board.  Persons  wishing  to 
make  oral  statements  are  to  notify  the 


contact  person  10  days  before  each 
meeting  giving  a  brief  statement  on  the 
nature  of  the  remarks.  Time  permitting, 
oral  comments  will  be  limited  to 
approximately  five  minutes.  All 
meetings  are  open  to  the  public.  Seating 
is  available  on  a  first  come  first  served 
basis. 

Dated:  lanuary  24, 1991. 
fill  Nevius. 

Committee  Management  Officer  Office  of 
Advisory  Board  Affairs. 
|FR  Doc.  91-2075  Filed  1-28-fll;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Secondary  Marlcet  Sales;  Servicing  and 
Premium  Protection  Fees 

agency:  Small  Business  Administration. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Small  Business  Administration 
(SBA)  is  requiring  that  on  each  SBA 
guaranteed  portion  of  a  loan  sold  in  the 
secondary  market  the  lender  must  retain 
a  minimum  30  basis  point  servicing  fee. 
If  such  guaranteed  portion  is  sold  at  a 
premium.  SBA  requires  the  lender  to 
retain  a  minimum  70  basis  points  as  a 
premium  protection  fee. 
DATES:  With  respect  to  guaranteed 
portions  sold  at  a  premium,  the  effective 
date  is  October  1. 1988.  With  respect  to 
guaranteed  portions  not  sold  at  a 
premium,  the  effective  date  is  April  1. 
1991. 

FOR  AOOmONAL  INFORMATION  CONTACT: 
James  W.  Hammersley,  Director,  Office 
of  Secondary  Market  Activities,  room 
800C.  Small  Business  Administration, 
1441  L  Street,  NW.,  Washington,  DC 
20416.  Telephone  202-653-59.S4. 
SUPPLEMENTARY  INFORMATION:  In  the 
fall  of  1988.  SBA  implementod  a  revision 
of  SBA  Form  1086,  Secondary 
Participation  Guaranty  and  Certification 
Agreement.  In  such  revision.  SBA 
required  lenders  which  sell  SBA 
guaranteed  portions  of  'onns  at  a 
premium  in  the  secondary  market  to 
retain  a  minimum  100  basis  point  fee. 
This  fee  was  intended  to  lower  the 
maximum  coupon  that  a  lender  cnuld 
sell,  thus  lowering  the  price  an  investor 
would  pay  for  the  guaranteed  portion. 
At  the  time  this  fee  was  established  it 
was  not  the  intention  of  SBA  to 
determine  the  size  of  a  "normal" 
servicing  fee  as  defined  in  Financial 
Accounting  Standards  Board  (FASB) 
Technical  Bulletin  87-3. 

In  February  1990,  several  accounting 
firms  requested  that  the  Securities  and 
Exchange  Commission  (SEC)  review  the 


FASB  definition  of  "normal"  servicing 
fee  as  it  pertains  to  SBA  guaranteed 
portions.  The  SEC  determined  that  in  tha 
absence  of  specific  guidance  from  SBA. 
100  basis  points  should  be  considered  a 
normal  servicing  fee  for  SBA  guaranteed 
portions. 

SBA  has  the  discretion  to  determine 
the  appropriate  servicing  fee  in 
conjunction  with  the  sale  of  a 
guaranteed  portion.  In  an  effort  to  make 
that  determination,  it  has  examined  the 
results  of  a  survey  performed  by  the 
National  Association  of  Government 
Guaranteed  Lenders  and  studied  what 
the  accounting  profession  means  by 
"normal"  servicing  fee.  Based  on  this 
analysis,  SBA  has  determined  that  the 
normal  servicing  fee  on  SBA  guaranteed 
portions  sold  in  the  secondary  market  is 
30  basis  points.  This  servicing  fee 
applies  to  all  guaranteed  portions  sold. 
With  respect  to  guaranteed  portions 
sold  at  a  premium,  in  addition  to  the  30 
basis  point  servicing  fee,  lenders  are 
required  to  retain  a  minimum  premium 
protectirn  fee  of  70  basis  points.  This 
fee  is  designed  to  lower  the  coupon  that 
a  lender  can  sell,  thereby  reducing  the 
premium  an  investor  would  pay. 
Administration  of  this  requirement  will 
require  no  change  in  SBA 
documentation. 

(Catalog  of  Federal  Domestic  Assistance 
59.012,  Small  Business  l,oan.s) 

Ddted;  January  17, 1991. 
Susan  Engelelter, 
Administrator. 
[FR  Doc.  91-2063  Filed  1-28-91;  8:45  amj 
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Flushing  Capital  Corp.  Issuance  of 
Small  Business  Investment  Company 
License 

[License  No.  02/02-5516) 

On  February  14, 1989,  a  notice  was 
published  in  the  Federal  Register  (54  FR 
6797)  stating  that  an  application  has 
been  filed  by  Flushing  Capital 
Corporation.  137-60  Northern  Boulevard. 
Flushing  New  York  11354.  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  §  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1988))  for  a 
license  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
closa  of  business  March  16. 1989.  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
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and  ail  other  pertinent  information,  SBA 
issued  License  No.  02/02-5516  on 
December  24. 1990,  to  Flushing  Capital 
Corporation  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  January  15, 1991, 
Bernard  Kulik, 

Associate  Administrator  for  Investment 
[FR  Doc.  91-2064  Filed  1-18-«1;  8:45  am) 
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[License  No.  02/02-OS45] 

InterEquity  Capital  Corp^  Issuance  of 
Small  Business  Investment  Company 
License 

On  September  20, 1990,  a  notice  was 
published  in  the  Federal  Register  (55  FR 
38772)  stating  that  an  application  has 
been  filed  by  InterAgency  Capital 
Corporation.  220  Fifth  Avenue,  suite 
1001,  New  York,  New  York  10001,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1990))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  October  19, 1990  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/20-0545  on 
December  17, 1990,  to  InterEquity 
Capital  Corporation,  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  January  22. 1991. 
B«mattl  Kulik, 

Associate  Administrator  for  Investment. 
[FR  Doc.  91-2062  Filed  1-28-81,  8:45  amJ 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Privacy  Act  of  1974:  Systems  of 
Records;  Coast  Guard  Federal  Medical 
Care  Recovery  Act  Records  System 

The  Department  of  Transportation 
(DOTJ  herewith  publishes  a  notice 
proposing  to  establish  a  system  of 
records.  The  system  does  not  duplicate 
any  existing  system. 


Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
system  to  the  VS.  Coast  Guard  (G- 
KRM-1).  ATTN;  CWO  Glenn  Brunner. 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001.  Comments  to  be 
considered  must  be  received  by 
February  la  1991. 

If  no  comments  are  received,  the 
proposed  system  will  become  effective 
30  days  from  date  of  issuance,  (February 
19, 1991).  If  comments  are  received,  the 
comments  will  be  considered  and  where 
adopted,  the  document  will  be 
republished  with  the  changes. 

Issued  in  Washington,  DC.  [anuary  18. 
1991. 

Paul  T.  Weiss, 

Deputy  Assistant  Secretory  for 
Administration. 

SYSTEM  name: 

USCG  Federal  Medical  Care  Recovery 
Act  (FMCRA)  Record  System. 

SYSTEM  LOCATKM: 

Office  of  Health  and  Safety,  U.S. 
Coast  Guard,  2100  Second  Street,  SW.. 
Washington.  DC  20593-0001. 

CATEOORIES  OF  INOIVIOUALS  COVERED  BY  THE 

SYSTEM: 

Active  duty,  reserve,  and  retired 
members  of  the  uniformed  services  and 
their  eligible  dependents. 

CATEOORIES  Of  RECORDS  IR  THE  SYSTEM: 

a.  Records  containing  all 
correspondence,  memoranda,  and 
related  documents  concerning  potential 
and  actual  FMCRA  claims,  and  copies  of 
medical  and  dental  treatment  provided 
to  the  individual  that  is  the  subject  of 
the  claim,  and  copies  of  medical  bills 
associated  with  civilian  care  provided  at 
government  expense. 

b.  Automated  data  processing  (ADP) 
records  containing  identifying  data  on 
individuals,  unit  of  assignment  and 
address,  home  address,  the  amount  of 
the  claim,  the  amount  paid  to  the 
government  on  the  claim,  dates  of 
correspondence  sent,  due  dates  of  reply, 
claim  number,  date  claim  opened,  and 
date  claim  closed. 

ROUTINE  OSES  OF  RECORDS  MAIMTAINEO  IN 
THE  SYSTEM,  INCLUOme  CATEOORIES  Of 
USERS  AND  THE  PURPOSES  Of  SUCH  USES: 

a.  All  information  will  be  used  in 
managing,  processing,  and  collecting 
claims  for  the  government.  Information 
may  be  disclosed  to  attorneys  and 
insurance  companies  involved  in  settHng 
and  htigating  claims. 

b.  Information  may  be  disclosed  to  the 
Department  of  Justice  when  necessary 
to  take  final  action  on  claims. 

c.  See  Prefatory  Staten>ent  of  General 
Routine  Uses. 


POLICIES  ANO  FRACnCES  FOR  STORINO, 

RrrRiEvmo,  accessino,  retaimino  amd 
otsposmo  Of  records  in  the  system: 

storage: 

Storage  of  individual  files  are  in 
folders.  Portions  of  records  are 
extracted  in  ADP  data  base.  ADP  data 
base  will  be  maintained  in  hard  disk 
and  magnetic  tape  storage. 

RETRIEVABILmr. 

Name  or  social  security  number  of 
member,  retiree  or  dependent. 

SAFEOUARDS: 

Room  and  cabinets  in  which  records 
are  located  are  locked  when  unattended 
Roving  guard  patrol  during  non-duty 
hours.  Access  to  records  limited  to  those 
directly  involved  in  managing  claims 
with  a  need  to  know  Records  in  ADP 
data  base  retrievable  only  to  those  with 
authorized  access  to  ADP  equipment 
and  data  base  is  protected  by  standard 
ADP  security  measures  including  the  use 
of  passwords. 

RCTENTION  AMD  DISPOSAL: 

Records  are  retained  at  USCG 
Headquarters  for  1  year;  transferred  .o  a 
Federal  Records  Storage  Facility  and 
retained  for  an  additional  5  years.  3 
months  for  a  total  of  6  years,  3  months 
and  destroyed  thereafter. 

SrSTEM  MANAGER  AMD  ADDRESS: 

Office  of  Health  and  Safety.  U.S. 
Coast  Guard,  2100  Second  Street.  SW,. 
Washington.  DC  20593-0001. 

MOTIFICATTOR  PROCEDURE: 

Send  a  written  request  with  the 
client's  name,  sponsor's  name  and  social 
security  number  to  the  system  manager. 
The  request  must  be  signed  by  the 
individual,  or  if  a  minor  dependent,  by 
the  parent  or  guardian. 

RECORD  ACCESS  PROCEDURES: 

Write  or  visit  Commandant  (G-KRM- 
1).  U.S.  Coast  Guard.  Attn;  FMCRA 
Section.  2100  Second  Street.  SW.. 
Washington,  DC  20593-0001. 

COMTESTIMO  RECORD  PROCEDURES: 

Same  as  "Record  Access  Procedure" 


RECORD  SOURCE  CATEGORIES: 

a.  From  the  individual,  or  if  a  minor, 
the  parent  or  guardian. 

b.  Medical  facilities  (U.S.  Coast 
Guard,  Department  of  Defense. 
Uniformed  Services  Treatment  Facility, 
or  Civihan  Facility)  where  beneficiaries 
are  treated. 

c.  Injury  investigations. 

d.  Attorneys  and  insurance  companies 
involved  in  the  claim. 
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e.  For  Active  Duty  personnel — the 
Official  Officer  Service  Records  System: 
(DOT/CG  626),  and  the  Enlisted 
Personnel  Records  System;  (DOT/CG 
629). 

f.  For  reserve  personnel — the  Official 
Coast  Guard  Reserve  Service  Record 
System  (DOT/CG  676). 

Narrative  Statement.  Department  of 
Transportation  Office  of  the  Secretary 
on  b«half  of  tho  United  States  Coast 
Guard  for  establishment  of  the  Federal 
Medical  Care  Recovery  Act  Daims 
System 

The  Office  of  the  Secretary,  on  behalf 
of  the  Coast  Guard,  proposes  to 
establish  the  Federal  Medical  Care 
Recovery  Act  system  of  records.  DOT/ 
CG  577  to  cover  all  records  on  claims 
pursued  under  the  Federal  Medical  Care 
Recovery  Act 

The  purpose  of  this  notice  is  to 
establish  the  Federal  Medical  Care 
Recovery  Act  Claims  System.  The 
records  contain  claims  and  healthcare 
information,  payment  information  and 
identifying  data  necessary  to  pursue  and 
collect  claims. 

The  probable  or  potential  effects  on 
the  privacy  interests  of  the  general 
public  are  minimal.  The  data  to  be 
collected  relates  to  Coast  Guard 
members,  retirees,  and  their 
beneficiaries. 

A  description  of  the  steps  taken  to 
safeguard  these  records  is  given  under 
the  appropriate  heading  of  the  attached 
system  of  records  notice. 

The  Routine  Uses  described  in  the 
record  system  notice  satisfy  the 
compatibility  requirement  of  subsection 
(a)(7)  of  the  Privacy  Act  in  that  the 
information  is  collected  to  allow  the 
Coast  Guard  to  pursue  and  collect 
claims  under  the  Federal  Medical  Care 
Recovery  Act.  and  the  Routine  Uses  are 
for  the  pursuit  and  collection  of  those 
claims. 

The  purpose  of  the  report  is  to  comply 
with  the  Office  of  Management  and 
Budget  Circular.  A-130.  Appendix  1. 
dated  December  12, 1985. 
|FR  Doa  91-1996  Filed  1-28-91;  8:45  am) 
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Applications  for  Certtfteate*  of  Public 
Convwiloneo  and  Nocesalty  and 
Foreign  Air  Carrier  Permlta  Filed  Under 
Sut)paft  Q  during  ttw  Week  Ended 
January  tt,  1«91 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 


302.1701  et  seq  )  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 
Docket  Number  47356. 
Date  f J  Jed:  January  15. 1991. 
Due  bate  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  12. 1991. 
Description:  Application  of  Northwest 
Airlines,  Inc.  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations  requests  that  the 
Department  amend.  Segment  4  of 
Northwest's  certificate  for  Route  86-F 
by  adding  Boston,  Massachusetts  as  a 
coterminaJ  point  for  service  to 
Bermunda. 
Docket  Number:  47358. 
Date  filed:  January  15, 1991. 
Due  bote  For  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  12. 1991. 
Description:  Application  of  Spanair, 
S.A.,  pursuant  to  section  402  of  the 
Act  and  subpart  Q  of  the  Regulations, 
seeks  Third  and  Fourth  Freedom 
authority  to  engage  in  charter  foreign 
air  transportation  of  persons,  property 
and  mail  between  any  point  or  points 
in  Spain  and  any  point  or  points  in  the 
United  States. 
Docket  Number  47364. 
Date  Filed:  January  la  1991. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  15. 1991. 
Description:  Application  of  Compania 
Mexicana  de  Aviation,  S.A.  de  C.  Vm 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations  applies 
for  an  amendment  of  its  foreign  air 
carrier  permit  authorizing  Mexicana 
to  engage  in  scheduled  foreign  air 
transportation  of  persons,  property 
and  mail  be»^ween  points  in  Mexico 
and  points  in  the  United  States  in 
accordance  with  the  United  States- 
Mexico  Air  Transport  Ser\'ices 
Agreements  of  August  15, 1960. 
Ptiy  tlU  T.  Kaylor. 

Chief.  Documentary  Services  Division. 
IFR  Doc.  91-1997  Filed  1-28-Bl;  8:45  am) 
wujNa  cooc  Mie-o-M 


Aviation  Proceedlrtga;  Agreements 
Filed  During  tite  Week  Ended  January 
18,1991 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 


under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  mny  be  filed  within  21 
days  of  date  of  filing 
Docket  number  47353. 
Date  filed:  January  16. 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject:  North/Mid/South  Atlantic 

Resolution  R-1.  North/Mid/South 

Atlantic  Resolutions  R-2  To  R-2e. 
Proposed  effective  date:  March  14/ 

March  15. 1991. 
Docket  number  47355, 
Date  filed:  January  14. 1991. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject-  Resos  024F/033F— Fares/Rates 

from  Hungary. 
Proposed  effective  date:  Upon 

Necessary  Government  Approvals. 

Docket  number  47361. 

£)ofe///ec/.  January  18. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject-  Mail  Vote  459  (Reso  OlOhh— 
Special  Amending  Reso  from  USSR). 

Proposed  effective  date:  February  1. 
1991. 

Docket  number  47362. 

Date  filed:  January  18. 1991. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject  North  Atlantic-Mideast  (Except 
Israel)  Resos  R-1  To  R-14.  TC12 
Meet/P  0472  dated  January  10. 1991— 
Minutes.  TC12  Fares  0344  dated 
lanuary  15. 1991— Fares  Tables. 

Proposed  effective  date:  April  1, 1991. 

Phyllis  T.  Kaylor, 

Chief,  Documertary  Services  Division. 

(FR  Doc.  91-1998  Filed  1-28-91;  8:45  amj 
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National  Highway  Traffic  Safety 
Administration 

(Docket  No.  »0-21-iP-No.  2] 

Supreme  Corp.,  Inc.;  Grant  of  Petition 
for  Determination  of  Inconsequential 
Noncompliance 

This  notice  grants  the  petition  by 
Supreme  Corporation  of  Goshen, 
Indiana  (Supreme),  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
et  seq]  for  an  apparent  noncompliance 
with  49  CFR  571.217.  Federal  Motor 
Vehicle  Safety  Standard  No.  217.  "Ens 
Window  Retention  and  Release."  The 
basis  of  the  petition  was  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  September  17, 1990,  and  an 
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opportunity  afforded  for  comment  (55  FR 
38186). 

S5.3,l  of  Standard  No.  217  specifies 
the  region  where  the  window  release 
mechanisms  must  be  located. 
Specifically,  release  mechanisms  must 
be  located  5  inches  above  the  adjacent 
seat  or  2  inches  above  the  armrest,  if 
any,  whichever  is  higher.  Supreme 
informed  NHTSA  that  it  had 
manufactured  188  buses  which  did  not 
comply  with  S5.3.1  because  the  release 
mechanism  was  located  approximately 
even  with  or  1  inch  above  the  top  of  the 
adjacent  seat.  Supreme  supported  its 
petition  for  inconsequential 
noncompliance  with  the  following: 

(1)  The  location  of  the  release  mechanism 
does  not  affect  motor  vehicle  safety  since  the 
location  of  the  release  mechanism  is  only  a 
few  inches  different  than  that  required  in 
S5.3.1  of  the  standard. 

(2)  The  location  of  the  release  mechanism 
is  readily  noticeable,  observable  and  clearly 
identified. 

(3)  The  location  of  the  release  mechanism 
is  unobstructed  and  within  the  easy  reach 
and  access  to  the  occupant  of  the  seat  or 
others  in  the  bus. 

(4)  The  location  of  the  release 
mechanism  was  dictated  by  the  size  of 
the  window  which  is  larger  than  those 
installed  in  other  model  transit  buses 
manufactured  by  Supreme;  the  larger 
size  of  the  windows  would  enable  an 
occupant  to  more  readily  exit  from  the 
bus  in  an  emergency. 

No  comments  were  received  on  the 
petition. 

In  its  petition,  Supreme  restricted  its 
arguments  narrowly,  to  the  release 
mechanism  that  was  located 
approximately  even  with  or  an  inch 
above  the  top  of  the  adjacent  seat  and 
adjacent  to  the  armrest.  However,  upon 
closer  examination,  including  interior 
photographs  of  the  bus,  the  tigency 
noted  that  the  window  is  released  by 
operating  two  mechanisms.  The  second 
release  mechanism  is  located  on  the  bus 
wall  slightly  ahead  of  the  seat  cushion, 
but  it  also  is  located  out  of  the  zone  of 
compliance  with  S5.3.1.  Observation  of 
this  mechanism  is  unimpeded  by  any 
adjacent  seat  or  armrest.  Further, 
directly  under  the  window  and  between 
the  two  release  mechanisms  is  an  "Exit" 
sign  with  arrows  pointing  towards  each 
mechanism.  Thus,  even  if  the  armrest 
that  is  adjacent  to  the  seat  is  down  and 
obscures  the  release  mechanism  that  is 
'   located  there,  passengers  will  know  by 
the  arrow  the  location  of  the  other 
mechanism  that  must  be  operated  to 
release  the  window.  Finally,  due  to  the 
configuration  of  the  buses  in  question, 
there  appears  to  be  sufficient  distance 
between  the  bus  wall  and  the  edge  of 
the  armrest  that  a  passenger  could  insert 


a  hand  to  operate  the  release 
mechanism  without  raising  the  armrest 
after  being  directed  to  its  location  by  the 
arrow. 

Accordingly,  in  consideration  of  the 
foregoing,  it  is  hereby  found  that  the 
petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 

Authority:  15  U.S.C.  1417;  delegation  of 
authority  at  49  CFR  1.50  and  49  CFR  501A 

Issued:  January  23, 1991, 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc  91-2023  Filed  1-28-91;  8:45  am) 
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Research  and  Special  Programs 
Administration 

Meetings  of  Pipeline  Safety  Advisory 
Committees 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-483.  U.S.C.  app.  1).  notice  is  hereby 
given  of  the  following  meetings  of  the 
Technical  Pipeline  Safety  Standards 
Committee  and  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee.  Each  meeting  will 
be  in  room  4234  of  the  Department  of 
Transportation  Building.  400  Seventh 
Street,  SW,.  Washington.  DC. 

On  February  20. 1991,  at  9  a.m..  the 
Technical  Pipeline  Safety  Standards 
Committee  will  meet  to  discuss  and  vote 
on  the  technical  feasibility. 
reasonableness,  and  practicability  of 
proposed  rules  regarding: 
— Gas  monitoring  at  compressor 

buildings 
— Burial  of  offshore  pipelines 

In  addition,  the  Committee  will 
informally  discuss  the  following  topics: 

1.  Hydrogen  sulfide  in  gas  pipelines 

2.  Amending  pipeline  operator  plans  and 

procedures 

3.  Excess  flow  valves 

4.  State  grant  formula  allocation 

5.  Employer  maintenance  and 

submission  of  annual  drug  program 
data 

6.  Study  on  instrumented  internal 

inspection  devices 

7.  Study  on  need  for  improved 

inspection  program  for  master  meter 
systems 

8.  Legislative  developments 

On  February  21, 1991.  at  9  a.m..  the 
Technical  Hazardous  Liquid  Pipeline 
Safety  Standards  Committee  will  meet 
to  discuss  and  vote  on  the  technical 
feasibility,  reasonableness,  and 


practicabihty  of  a  proposed  rulemaking 
regarding  burial  of  offshore  pipelines. 

In  addition,  the  Committee  will 
informally  discuss  the  following  topics: 

1.  Amending  pipeline  operator  plans  and 

procedures 

2.  Pipelines  operating  at  20  percent  or 

less  of  specified  minimum  yield 
strength 

3.  State  grant  formula  allocation 

4.  Employer  maintenance  and 

submission  of  annual  drug  program 
data 

5.  Study  on  instrumented  internal 

Inspection  devices 

6.  Legislative  developments 

Each  meeting  will  be  open  to  the 
public,  but  attendance  will  be  limited  to 
the  space  available.  With  approval  of 
the  Executive  Director  of  the 
Committees,  members  of  the  public  may 
present  oral  statements  on  the  topics. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  must  notify  Rebecca  Key. 
room  8417.  Department  of 
Transportation  Building,  400  Seventh 
Street.  SW..  Washington,  DC  20590. 
telephone  (202)  366-1640.  not  later  than 
Friday.  February  15. 1991,  of  the  topics 
to  be  addressed  and  the  time  requested 
to  address  each  topic.  The  presiding 
officer  may  deny  any  request  to  present 
an  oral  statement  and  may  limit  the  time 
of  any  oral  presentation.  Members  of  the 
public  may  present  written  statements 
to  the  Committees  before  or  after  any 
meeting. 

Dated:  January  23, 1991. 
Cesar  De  Leon. 

Executive  Director  Technical  Pipeline 
Safety.  Standards  Committee  and  Technical 
Hazardous  Liquid  Pipeline  Safety  Standards 
Committee. 
[FR  Doc.  91-2037  Filed  1-28-91;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  January  22. 1991. 

Ihe  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requlrement(s)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
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Dearance  Officer,  Department  of  the 
Treasur>'.  room  3171.  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Departmental  Offices 

OMB  \'umber  New. 
Form  Number  TO  F  90-22.40. 
Type  of  Review:  New  collection. 
Title:  Census  of  Blocked  Iraqi  Assets. 
Description:  The  informfltion  will  be 

used  to  monitor  compliance  with  the 

Iraqi  Sanctions  Regulations 
Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit. 
Estimated  Number  of  Respondents:  100. 
Estimated  Burden  Hours  Per  Response: 

2  hours. 

Frequency  of  Response:  Other  (Single 
Report). 

Estimated  Total  Reporting  Bjrden:  1,000 
hours. 

OMB  Number:  New. 

Form  Number:  TD  F  90-22.41. 

Type  of  Review:  New  collection. 

Title:  Census  of  U.S.  Claims  Against 
Iraq. 

Description:  This  information  will  be 
u.sed  to  assess  options  related  to  the 
blocking  controls  contained  in  the 
Iraqi  Sanctions  Regulations. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2.000. 

Estimated  Burden  Hours  Per  Response: 

3  hours.  30  minutes. 

Frequency  of  Response:  Other  (Single 

Report). 
Esti:natcd  Total  Reporting  Burden:  7,000 

hours. 
Clearance  Officer  Lois  K.  Holland,  (202) 

566-6579,  Departmental  Offices,  Room 

3171.  Treasury  Annex.  l.'WO 

Pennsylvania  .Avenue,  NW.. 

Washington,  DC  20220. 
OMB  Reviewer  Milo  Sunderhauf,  (202) 

395-6880,  Office  of  Management  and 

Budget,  Room  3001.  .New  Executive 

Office  Building.  Washington.  DC 

20303. 
Lois  K.  Holland, 

Departmental  Reports.  Manasemcnt  O^icer. 
[FK  Doc.  91-19B4  Filed  1-28-91;  8:45  am| 
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Public  Infonnation  Collection 
Requirement*  SuiMnitted  to  OMB  for 
Review 

Ddted  January  22,1991 

The  Department  of  Treasury  hiis 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-0130. 

Form  Number  ATF  F  4473,  port  11  ( ATF 
F  5300.9). 

Type  of  Review:  Extension. 

Title:  Firp.irms  Transaction  Record,  Part 
II — Intrastate.  Non  Over  the  Counter. 

Description:  This  form  is  used  to 
establish  the  eligibility  of  the  buyer 
and  to  determine  the  legality  of  the 
sale.  It  is  sent  to  the  chief  law 
enforcement  officer  in  the  buyer's 
local  jurisdiction  to  insure  there  is  no 
barrier  to  the  sale.  It  becomes  part  of 
the  dealer's  records  and  is  used  by 
law  enforcement  in  investigations/ 
inspections  to  trace  firearms  or  to 
confirm  criminal  activity  of  persons 
who  have  violated  the  Gun  Control 
Act. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,900. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeper  24  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  11.843  hours. 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077.  Bureau  of  Alcohol. 
■Tobacco  and  Firearms,  Room  7011. 
1200  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20228. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lots  K.  Holland, 

Departmental  Reports,  Management  Officer. 

jFR  Doc  91-199.S  Filed  1-28-91;  8:45  am] 
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Customs  Service 

Availability  of  Customs  Electronic 
Bulletin  Board 

AGENCY:  Customs  Service.  Department 
of  the  Treasury. 
ACTION:  Notice  of  information 
dissemination  system. 

SUMMARY:  As  part  of  its  continuing 
effort  to  improve  communication 


between  the  agency  and  the  trade 
community,  the  Customs  Service  is 
establishing  an  electronic  bulletin  board 
through  which  it  will  make  available  to 
members  of  the  trade  community 
information  similar  to  that  which  is 
currently  provided  through  the  Customs 
Automated  Commercial  System  (ACS). 
This  service  will  be  known  as  the 
Customs  Electronic  Bulletin  Board 
(CEBB). 

DATES:  The  Customs  Electronic  Bulletin 
Board  (CEBB)  will  become  operational 

on  January  29.  1991. 

FOR  FURTHER  mFORMATION  CONTACT: 

Questions  should  bo  referred  to  Don 
Speakman  or  Rick  Kopel  at  (202)  566- 
8216,  U.S.  Customs  Ser\'ice,  Office  of 
Information  Management. 

SUPPLEMENTARY  INFORMATION:  When 
the  Customs  Service  initiated  the 
Automated  Commercial  System,  certain 
elements  of  the  program,  such  ns  the 
Automated  Broker  Interface  (ADI)  and 
Automated  Manifest  System  (AMS). 
included  information  whiuh  was 
intended  to  assist  the  tr;jde  community 
in  its  working  with  Cu.stoms.  Until  now, 
availability  of  this  ir.fnmuition  was 
limited  to  ABI  brokers  and  A.MS  carriers 
who  were  using  ACS.  In  order  to 
increase  availability  of  thi.,  information 
within  the  international  trade 
community,  Customs  is  initiating  an 
electronic  bulletin  board  which  will  be 
accessible  to  persons  wi!h  personal 
computers  and  telcphonf  modems. 

The  Customs  Electronic  Bulletin  Board 
(CEBB)  is  intended  to  provide  timely 
information  to  the  trade  community. 
Among  items  of  interest  which  will  be 
placed  in  the  CEBB  will  be: 

•  Customs  Special  Bulletins/Customs 
News  Releases 

•  Commissioner's  Speeches 

•  F'ederal  Register  Notices 

•  Trade  Operations  instructions 

•  Trade  Meeting  Schedules 

•  Quota  Status 

•  Currency  Conversion  Rales 

•  Customs  Directives 

•  Customs  Trade  Quarterly 

CEBB  will  be  operating  from  Cu.>toms 
Headquarters  in  Washington,  DC.  and 
will  have  eight  telephone  lines  which 
can  accommodate  modem  speeds  of 
1200  to  9600  bps.  Because  of  the  limited 
number  of  lines,  Customs  recommends 
use  of  a  modem  with  speeds  in  the 
higher  range. 

Instnictions  for  Access  to  CEBB 

Access  to  CEBB  can  be  easily 
accomplished.  All  that  is  required  is  a 
personal  computer  with  a 
communications  package  and  a  modem. 
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To  gain  acxets.  the  following  steps 
should  be  followed: 

1.  Set  the  communications  package  as 
an  ANSI  terminal. 

2.  Set  the  Databits  field  to  B. 

3.  Set  the  Stopbitt  field  to  1. 

4.  Set  Parity  to  N. 

5.  Set  Phone  Number  to  (202)  535-5069. 

6.  For  best  results,  have  your  terminal 
background  color  set  to  black. 

The  CEBB  will  provide  the  user  the 
opportunity  to  browse  the  information 
and  download  the  information  to  the 
user's  equipment,  making  it  possible  to 
print  hard  copies  of  the  information  if 
desired.  CEBB  will  be  operational  24- 
hours  a  day. 

Although  CEBB  will  offer  similar 
information  dissemination  benefits  to 
those  available  in  ABI  and  A.MS,  it  will 
not  be  capable  of  processing  incoming 
data.  Its  primary  function  is  to  facilitate 
the  expedient  transmittal  of  information 
to  the  trade  community.  CEBB  is  not 
intended  to  replace  Customs  current 
electronic  processing  systems. 

Approved;  January  24. 1991. 
C«rot  Hallett. 
Commissioner  of  Customs. 
[FR  Doc.  91-2060  Filed  1-28-91;  8:45  am) 
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Internal  Revenue  Service 
Delegation  of  Authority;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  delegation  of 

authority. 

SUMMARY:  This  document  contains 
corrections  to  the  delegation  orders  list, 
which  was  published  Monday,  October 
29, 1990,  (55  FR  43434). 
FOR  FURTHER  INFORMATION  CONTACT 
Melva  Scruggs,  (202)  566-4273  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  delegation  orders  were  revised  to 
reflect  authorities  redelegated  to  the 
Director,  Austin  Compliance  Center  and 
other  officials  in  the  Center.  Also,  other 
changes  have  been  made  to  account  for 
organizational  changes  and  new  office 
titles. 

Need  for  Correction 

As  published,  the  delegation  orders 
list  contains  errors  which  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
delegation  orders  list  which  was  the 


subject  of  FR  Doc.  90-25432,  is  corrected 
as  follows: 

1.  On  page  43434.  column  2.  in  the 
chart  under  Order  No.  116  (Rev.  7),  line  2 
of  the  title,  the  word  "Extension"  is 
corrected  to  read  "Extensions". 

2.  On  page  43434.  column  3,  in  the 
chart  under  Order  No.  180  (Rev.  1).  line  1 
of  the  title,  after  the  word  ^'Request"  add 
the  word  "Customer ". 

Dale  0.  Coode, 

Federal  Register  Liaison  Officer.  Assistant 

Chief  Counsel  (Corporate) 

|FR  Doc.  91-2090  Filed  1-28-91;  8:45  am] 
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Office  of  the  Secretary 

(Department  Circular— Public  Det>t  Series- 
No.  3-91] 

Treasury  Notes  of  January  31, 1996, 
Series  K-1996 

Washington.  January  17. 1991. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  Stales  Code,  invites  tenders 
for  approximately  59.000,000.000  of 
United  States  securities,  designated 
Treasury  Notes  of  January  31, 1996. 
Series  K-1996  (CUSIP  No.  912827  ZV  7), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Resene  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  notes  will  be  dated  January 
31. 1991,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  July  31, 1991.  and  each 
subsequent  8  months  on  January  31  and 
July  31  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  January  31, 1996,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  ail  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  .Notes  are  exempt 


from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  T^ey  will  not  be  acceptable  in 
pajTnent  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $1,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities.  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book -entry  form,  and 
the  regulations  governing  book -entry 
Treasury  Bonds.  Notes,  a.id  Bills,  as 
adopted  and  published  as  a  final  rule  (5 
govern  securities  held  in  the  TREASUKY 
DIRECT  Book-Entry  Securities  System 

m  Department  of  the  Treasury  Circular. 
Public  Debt  Series.  No.  2-86(31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500,  Thursday, 
January  24,  1991.  prior  to  12  noon. 
Eastern  Standard  time,  for 
noncompetitive  lenders  and  pnor  to  1 
p.m.  Eastern  Standard  time,  for 
competitive  tenders.  Non-competilive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  January  23, 1991,  and 
received  no  later  than  Thursday. 
January  31. 1991. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender  The 
minimum  bid  is  Si, 000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  lenders 
totaling  more  than  $1,000,000  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
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prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defmed  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  secxirities  and  are  on  the 
list  of  reporting  dealers  pubhshed  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
mstitutions;  primary  dealers,  as  defmed 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extend  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Mi  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  Interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  b«  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 


99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 


5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday,  January  31. 1991.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  Slates 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  January  29, 1991. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par.  settlement  for 
the  premium  must  be  completed  timely, 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amoiuit  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 


Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for.  pnd  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may.  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[PR  Doc.  91-2045  Filed  1-24-91;  10:30  am) 
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[Department  CIrcutar— Public  Debt  Serlce— 
No.  2-91] 

Treasury  Notes  of  January  31, 1993, 
Series  W-1993 

Washington,  January  17, 1991. 

1.  InvitatioD  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  approximately  $12,500,000,000  of 
United  States  securities,  designated 
Treasury  Notes  of  January  31, 1993, 
Series  W-1993  (CUSIP  No.  912827  ZU  9), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
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determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  accaunt  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  January 
31, 1991.  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  July  31. 1991,  and  each 
subsequent  6  months  on  January  31  and 
July  31  through  the  date  that  the 
principle  becomes  payable.  They  will 
mature  January  31, 1993.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  a  minimum  amount 
of  $5,000  and  in  multiples  of  that 
amount.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  Treasury 
Bonds,  Notes,  and  Bills,  as  adopted  and 
published  as  a  final  rule  to  govern 
securities  held  in  the  TREASURY 
DIRECT  Book -Entry  Securities  System 
in  Department  of  the  Treasurj-  Circular. 
Public  Debt  Series,  No.  2-86  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500. 
\      Inesday,  January  23. 1991,  prior  to  12 
noon,  Eastern  Standard  time,  for 
noncompetitive  tenders  and  prior  to  1 
p.m..  Eastern  Standard  time,  for 
competitive  tenders.  Noncompetitive 


lenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Tuesday.  January  22. 1991,  and 
received  no  later  than  Thursday, 
January  31, 1991. 

3.2.  The  per  amount  of  Notes  bid  for 
must  be  slated  on  each  tender.  The 
minimum  bid  is  $5,000  ,  and  larger  bids 
must  be  in  multiples  of  that  amouynt. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive  "  on  the  lender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
de.Tiand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  lenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above.  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities:  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  bdcks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accomparied  by  full 
payment  for  the  amount  of  Notes 
apphed  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  competitive  tenders,  tenders 
will  be  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  tnrough  successively 


higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  nece8»ar>'.  After  the 
determination  is  made  as  to  which 
lenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vi  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  pnce  close 
to  1O0.O0O  and  a  lowest  accepted  pnce 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  pnce  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  pnce  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  pnce  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  temders.  Pnce  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99923,  and  the  determinations  of  the 
Secretarj'  of  the  Treasurj'  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  lenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reser\'e 
Bariks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretan,  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretarv-  considers 
it  in  the  public  interest.  The  SHecrctar>'s 
action  under  this  section  is  final. 

5.  Pa>Tnent  and  Deliver> 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Pubhc  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  arc  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Thursday.  January  31. 1991  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
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in  cash;  in  other  funds  immediately 
available  to  the  Treasury,  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Tuesday,  January  29, 1991. 
When  payment  has  been  submited  with 
the  tender  and  the  purchase  price  of  the 
Notes  allotted  is  over  par,  settlement  for 
the  premium  must  be  completed  timely. 
as  specified  above.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3,  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 


to  palce  the  Noted  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay.  m  Ifi^al  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistcnt  Secretary. 

|FR  Doc  91-2044  Filed  1-24-91;  10:30  amj 
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Office  of  Thftft  SupefvWon 

[AC-I;  OTS  NO.  2772] 

Magnolia  Federal  Bank  For  Savings, 
Hattiesburg,  Misaissippl  39402;  Final 
Action;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
16, 1991,  the  Office  of  the  Chief  Counsel, 
Office  of  the  Thrift  Supervision,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Magnolia 
Federal  Bank  For  Savings,  Hattiesburg. 
Mississippi  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Secretariat.  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  Regional 
Director,  Office  of  Thrift  Supervision  of 
Dallas,  500  E.  John  Carpenter  Fwy., 
Irving,  TX  75062. 

Dated:  January  la  1991. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
[PR  Doc.  91-2029  Filed  1-28-91;  8:45  amJ 
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contains  notices  of  meetings  publistied 
under  ttie  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b<e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMIIH8SION. 

January  24. 1991. 

TIME  AND  DATE:  10:00  a.m.,  Thursday. 
January  31, 1991. 

PLACe:  Room  600, 1730  K  Street,  N.W.. 

Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Amos  Hicks  v.  Cobra  Mining  Inc.,  et  al.. 
Docket  No.  VA  89-72-D.  Issues  include 
whether  the  judge  erred  in  holding  that  Hicks 
was  not  discriminated  against  under  section 
105(c)(1)  of  the  Mine  Act.  30  U.S.C. 

5  815(c)(1). 

STATUS:  Closes  [Pursuant  to  5  U.S.C. 

§  552b(c)((10)]. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

2.  Donald  Northcutt.  et  a!,  v.  Ideal  Basic 
Industries.  Inc..  Docket  No.  CFKT  89-162- 
DM.  (Issues  include  consideration  of  Ideal 
Basic's  Petition  for  Interlocutory  Review.) 

Any  person  attending  the  open  portion 
of  this  m.eeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance. 
Subject  to  29  CFR  §  2706.150(a)(3)  and 
S  2706.160(d).  It  was  determined  by  a 
unanimous  vote  of  Commissioners  that 
the  second  part  of  this  meeting  be 
closed. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629  / 
(202)  70&-9300  for  TDD  Relay 
1-800-877-8339  (Toll  Free). 

lean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  91-2145  Filed  1-25-91: 11:14  am] 

BtUJNO  COOE  673S-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-91-041 

TIME  AND  DATE:  Wednesday,  February  6, 

1991  at  10:30  a.m. 

place:  Room  101,  500  E  Street.  S.W., 

Washington,  DC  20438. 

STATUS:  Open  to  the  public 


MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

5.  Inv.  No.  731-TA-457  (F)  (Heavy  Forged 
Handtools  from  The  People's  Republic  of 
China) — briefing  and  vote. 

6.  Inv.  No».  731-TA-465,  466.  and  468  (F) 
(Sodium  Thiosulfate  from  The  Federal 
Republic  of  Germany,  The  People's 
Republic  of  China,  and  the  United 
Kingdom) — briefing  and  vote. 

7.  Inv.  No8.  731-TA-487-494  (P)  (Coated 
Groundwood  Paper  from  Austria.  Belgium. 
Finland,  France,  Germany,  Italy,  the 
Netherlands.  Sweden,  and  the  United 
Kingdom) — briefing  and  vote. 

8.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  252-1000. 

Dated:  January  23, 1991. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  91-2167  Filed  1-25-91: 140  pm] 

BIUJNO  COOE  7D20-02-M 


NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 

February  5, 1991. 

PLACE:  Board  Room,  Eighth  Floor,  800 

Independence  Ave.  SW.,  Washington, 

DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5420 — Recommendations  to  FAA:  Oversight 
and  Management  of  the  Designated  Pilot 
Ejcaminer  Program. 

NEWS  MEDIA  CONTACT:  Alan  Pollock 

382-6600. 

FOR  MORE  INFORMATION  CONTACT:  Be  a 

Hardesty,  (202)  382-6525. 

Dated:  January  25,  1991. 
Sea  Hardesty, 
Federal  Register  Liaison  Officer. 

(FR  Doc.  91-2213  Filed  1-25-91;  3:20  pm] 
BILUNQ  COOE  7533-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATES:  Weeks  of  January  28,  February  4, 

11,  and  18, 1991. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 


MATTERS  TO  BE  CONSIDERED: 
Week  of  January  28 
Friday.  February  1 

10«)  a.m. 

Briefing  on  Status  of  Final  Rule  on  License 
Renewal — Part  54  (Public  Meeting) 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Adoption  of  Final  Rule  Containing 
Revisions  to  the  Commission  s  Rules  of 
Practice  in  Order  to  Further  Streamline 
the  High-Level  Waste  Licensing  Process 

Week  of  February  4 — Tentative 

Friday-  February  8 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Week  of  February  11— TenUJive 

Tuesday.  Febmory  12 

1:30  p.m. 
Annual  Bnefing  on  Medical  Use  of 
Byproduct  Material  (Public  Meeting) 

Friday,  Februan,  15 

10:00  a.m. 
Briefing  on  Reactor  Operator 
Requalification  Program  (Public  Meetin;:) 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  neededl 

Week  of  February  1»— Tentative 

Friday.  Feb.-vcr\  Z2 

lOflO  a.m. 

Briefing  on  Com.T:i:itee  to  Review  Generic 
Requirements  (CRGR)  Process  (Public 
Meeting) 
11:30  a.m. 

Affirmation 'Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmatin.i  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-resen'ed  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identifed  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
sub(ect  listed  for  affi.Tnation.  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale 

To  Verify  the  Status  of  Meetings  Call 
(Recording)— (301)  492-0292 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  January  25,  1991. 
William  M.  Hill.  Jr, 
Office  o' the  Secretary. 
[FR  Doc  91-2210  Filed  1-25-91:  3:iW  amj 
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POSTAt  RATC  COMMISSMM 

VtM  AND  DATt  2:00  p.m.  on  lanuary  24, 

1991  and  IftOO  a.m.  on  January  25.  1991 

PLACE  Conference  Room.  1333  H  Street, 

NW,  Suite  300,  Washington,  DC. 

STATXJS:  Closed. 

MATTCftS  TO  M  COHSIOEIIED:  Decision  of 

the  Governors  of  the  Postal  Service  in 

Docket  No.  R90-1. 

CONTACT  PERSOM  FOR  ««0«I 

infORMATIOM:  Charles  L.  Clapp, 

Secretary.  Postal  Rale  Comrriissicn, 

Room  30a  1333  H  Street  N.W., 

Washington,  D.C.  20268-001,  Telephone 

(202)789-6840. 

I KR  Doc.  91 -21 54  Filed  1-25- 91;  tl  V)  ami 

■tUJMaCOOC  7710-rtMt 


RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 


Pursuan!  to  the  provisions  of  the 
•'Govprnrr.pnt  in  thp  Sunshine  Acf  (5 
r  S.C.  552bi   nc!ir>'  is  h.T.-!;v  tjivn  thai 
8".  2;20pm   ^rTut'Siliv    j,:in':ary  22. 
I'tgi,  the  Pti.irri  of  U;!"t:ti>'<:  of  the 
Rt'sohjt.on  Trust  (:urpi!r;>'ir-  ^el  in 
closed  st'ssfon  to  consider  m.i'ters 
rrl.itinR  to  staff  rc(  on-rvniirit'ons 
regarding  rfrtain  interndl  pr.ictices. 

In  calling  the  meeting,  the  EJoard 
c'.'ti-rmined.  on  motion  of  Dirttctor  T 
I  imothy  Ryan,  jr  iOir-ctor  of  the  Otfir.e 
of  Thrift  Supervisirnt.  serordcd  by 
Director  Robert  1,.  Ct.4ri«e  [Onnptroller 
c.f  the  CurTPicy!.  and  concurred  in  by 
Chairman  L  VViin.iin  Se.  ir.an.  and  Vh  e 
Chairman  AnUretv  C  Hovr.  jr.,  that 
(  .irpor  )t:(in  tm.suu's->  req  ;.;':.!  its 
( i.nsKier-dtion  of  tne  matters  on  less  than 
foven  days  notice  lo  thepubHc.  that  no 


enrher  notice  of  the  meeting  was 

p-aclicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  and 
(r)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  US-C  532b(c){2).  and 
lc)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  Federal  Deposit  Insurance 
Corporation  Building  located  at  550— 
17th  Street,  NW,,  Washington.  D.C 

Dated:  )dnuary  24,  1991, 
p. ■solution  Trust  Corporaiion. 
lohn  M.  Buckley.  !r., 
E-ttculr^e  Secj-eiary. 
[FR  Doc.  91-2125  Filed  1-2-V-ai:  4:M  pmj 
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Tuesday 
January  29,  1991 


Part  II 


Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 


24  CFR  Parts  200,  201,  and  202 
Title  I  Property  Improvement  and 
Manufactured  Home  Loans;  Proposed 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  me  Aeelstant  Secretary  for 
Ho<Mto>9— Federal  Houeing 
Conwnteetoner 

24  CFR  Parte  200, 201.  and  202 

(Docket  Ma  R-90-144«:  FR-2e23-P-01] 

RtN  2S02-AE67 

Introductloo;  TWe  I  Property 
Improvement  and  Manufactured  Home 
Loane;  Approval  of  Lending 
Inatitutiofw;  Reform  of  the  Title  I 
Program 

AaiNCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 
ACnow:  Proposed  rule.       

summary:  The  Department  proposes  to 
amend  24  CFR  parts  200.  201.  and  202 
with  regard  to  the  insurance  of  lenders 
against  losses  arising  out  of  property 
improvement  and  manufactured  home 
loans.  The  proposed  changes  in  part  200 
would  delete  obsolete  provisions.  The 
proposed  changes  in  parts  201  and  202 
are  directed  towards  the  following 
major  areas  of  reform: 

1.  Broadening  participation  by 
qualified  lending  institutions  through  the 
use  of  loan  correspondents,  while 
eliminating  any  role  in  the  program  by 
loan  brokers  and  other  unregulated  or 
unsupervised  third  parties. 

2.  Establishing  higher  qualification 
standards  for  lenders  and  dealers,  and 
more  objective  criteria  for  lenders  and 
loan  correspondents  to  use  in  approving 
loans. 

3.  Requiring  greater  oversight  of 
dealers  through  more  personal  contact 
between  lenders  and  borrowers  and 
through  site  inspections  of  dealers'  work 
prior  to  disbursement  of  loan  proceeds. 

4.  Requiring  more  secure  collateral  for 
both  property  improvement  and 
manufactured  home  loans. 

5.  Encouraging  on-site  repossession 
and  resale  of  manufactured  homes  to 
reduce  claim  losses  for  lenders  and 
HUD. 

6.  Adding  debt  collection  provisions 
for  the  Title  I  program. 

DATCS:  Conunents  must  be  received  by 
April  1, 1991. 

AODRCSMES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410.  Each 
comment  should  include  the 
conunenter's  name  and  address  and 


should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  comment 
submitted  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  above  address. 

As  a  convenience  to  commenters.  the 
Rules  Docket  Clerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver  is 
(202)  70&-4337.  Only  public  conmients  of 
six  or  fewer  pages  will  be  accepted  via 
FAX  transmittal.  This  limitation  is 
necessary  to  assure  reasonable  access 
to  the  equipment.  Comments  sent  by 
FAX  in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  but  the 
sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
at  voice,  (202)  708-2084;  TDD  (202)  708- 
3259.  (These  are  not  toll-free  numbers.) 
FOR  FURTHER  INFORMATION  CONTACT, 
Robert  J.  Coyle.  Director,  Title  I 
Insurance  Division,  room  9158.  451 
Seventh  Street.  SW.,  Washington.  DC 
20410.  Telephone  number  (202)  708-2880. 
Hearing-or  speech-impaired  individuals 
may  call  HUDs  TDD  number,  which  is 
(202)  708-1112.  (These  are  not  toll-free 
numbers.) 
SUPPUEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Requirements 

The  information  collection 
requirements  in  part  201  of  this  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  through  3520) 
and  have  been  assigned  OMB  Control 
Number  2502-0328.  The  information 
collection  requirements  in  part  202  of 
this  rule  have  been  submitted  to  OMB 
for  approval  under  the  same  Act;  these 
requirements  have  previously  been 
assigned  OMB  Control  Number  2502- 
0017. 

The  estimated  public  reporting  burden 
for  each  collection  of  information  in  part 
202  is  provided  elsewhere  in  the 
preamble.  Public  reporting  burden  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iriormation.  Comments  on  the  burden 
estimates  or  on  any  other  aspect  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  be  sent  to 
the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 


Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Introduction 

Under  Title  I.  section  2  of  the  National 
Housing  Act.  the  Department  insures 
approved  lending  institutions  for  losses 
sustained  from  defaulted  property 
improvement  loans  and  manufactured 
home  loans.  The  regulations 
implementing  these  programs  are 
contained  in  24  CFR  part  201.  The 
regulations  in  24  CFR  part  202  relate  to 
the  approval  of  property  improvement 
and  manufactured  home  lending 
institutions.  In  addition,  certain  sections 
in  24  CFR  part  200  contain  provisions 
relating  to  the  Title  I  program.  The 
Department  proposes  to  amend  24  CFR 
parts  200,  201,  and  202. 

On  October  25, 1985.  the  Department 
published  in  the  Federal  Register  a  final 
rule  which  contained  comprehensive 
revisions  to  the  regulations  in  part  201. 
One  purpose  of  that  final  rule,  which 
became  effective  on  January  15, 1986, 
was  to  eliminate  certain  abuses  in  the 
Title  I  program.  Included  in  the  rule 
were  more  rigorous  procedures  for 
dealer  approval  and  supervision  by 
lenders,  more  thorough  credit 
underwriting,  and  more  extensive 
certifications  of  dealer  performance. 

Various  provisions  in  part  201  have 
been  amended  since  January  15. 1986. 
The  most  recent  amendments  to  part  201 
were  published  on  August  31. 1989.  and 
became  effective  on  October  9, 1989. 
Among  other  things,  they  prohibited  the 
financing  of  furniture  with  manufactured 
home  loan  proceeds  and  provided  for 
the  collection  of  higher  manufactured 
home  loan  insurance  charges  during  the 
early  years  of  the  loan,  when  the  risks  of 
default  are  greatest.  Although  those 
regulatory  changes  were  significant,  the 
Department  has  concluded  that 
additional  changes  are  needed  to  reduce 
the  potential  for  fraud  and 
misrepresentation,  to  preserve  the 
program's  actuarial  soundness,  and  to 
make  the  program  accessible  to 
borrowers  in  that  area  that  are  presently 
unserved. 

On  November  3. 1989.  the  Department 
issued  a  Title  1  letter  {TI-402)  requesting 
that  lenders  furnish  comments  and 
suggestions  on  possible  changes  that 
would  make  the  program  more  readily 
available  to  qualified  lenders  and 
borrowers  across  the  nation,  while 
preserving  the  program's  actuarial 
soundness  and  avoiding  the  pitfalls  and 
problems  of  third-party  involvement  in 
the  loan  origination  process.  The 
Department  also  published  a  Notice  in 
the  Federal  Register  (55  FR  369.  lanuary 
4, 1990).  requesting  public  comments  on 
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the  same  subject  The  Department 
received  a  total  of  70  wrritten  comments 
as  a  result  of  these  two  solicitations, 
including  54  from  Title  I  lenders,  seven 
from  home  Improvement  dealers  or 
dealer  representatives,  and  three  from 
industry  associations.  The  changes 
being  proposed  by  this  rule  incorporate 
a  number  of  suggestions  for  reform 
made  by  the  respondents. 

The  regulatory  changes  in  this 
proposed  rule  are  designed  to  achieve 
the  following  objectives  for  Title  I 
reform: 

1.  Broadening  participation  by 
qualified  lending  institutions  through  the 
use  of  loan  correspondents,  while 
eliminating  any  role  in  the  program  by 
loan  brokers  and  other  unregulated  or 
unsupervised  third  parties. 

2.  Establishing  higher  qualification 
standards  for  lenders  and  dealers,  and 
more  objective  criteria  for  lenders  and 
loan  correspondents  to  use  in  approving 
loans. 

3.  Requiring  greater  oversight  of 
dealers  through  more  personal  contact 
between  lenders  and  borrowers  and 
through  site  inspections  of  dealers'  work 
prior  to  disbursement  of  loan  proceeds. 

4.  Requiring  more  secure  collateral  for 
both  property  improvement  and 
manufactured  home  loans. 

5.  Encouraging  on-site  repossession 
and  resale  of  manufactured  homes  to 
reduce  claim  losses  for  lenders  and 
HUD. 

6.  Adding  debt  collection  provisions 
for  the  Title  I  program. 

To  assist  the  reader,  all  references  in 
the  following  pages  to  specific  sections 
in  parts  20a  201  and  202  are  to  the 
sections  as  they  are  proposed  for 
amendment,  unless  the  text  clearly 
indicates  otherwise. 

General  Program  Reforms 

The  Department  is  proposing  a 
number  of  program  reforms  that  are 
applicable  to  both  the  property 
improvement  and  manufactured  home 
loan  programs.  These  reforms  include 
qualification  standards  for  lenders  and 
loan  correspondents,  prohibiting  loan 
brokers,  dealer  approval  and 
supervision,  credit  underwriting 
procedures  and  requirements, 
refinancing  and  assuming  loans,  lender 
efforts  to  cure  default,  claim  filing, 
insurance  reserves,  waivers,  and  debt 
collection.  In  later  sections,  other 
reforms  that  are  specific  to  the  property 
improvement  or  the  manufactured  home 
loan  program  will  be  addressed. 

Qualification  Standards  for  Lenders 

The  Department  proposes  to  amend 
the  minimum  net  worth  and  minimum 
warehouse  line  of  credit  requirements 


for  Title  I  lenders  in  part  20Z  The 
minimum  net  worth  requirement  for 
nonsupervised  lenders  and  for  those 
supervised  institutions  that  are  not 
members  of  the  Federal  Reserve  System 
or  whose  accounts  are  not  insured  by 
the  Federal  Deposit  Insurance 
Corporation  or  the  National  Credit 
Union  Administration  would  be 
increased  from  $100,000  to  $250,000. 
Other  supervised  lenders,  which  are  not 
currently  covered  by  a  minimum  net 
worth  requirement,  would  also  need  a 
minimum  net  worth  of  $250,000.  In 
addition,  the  Department  proposes  to 
increase  the  minimum  warehouse  line  of 
credit  requirement  for  nonsupervised 
lenders  from  $250,000  to  $500,000.  These 
changes  are  in  line  with  the 
Department's  objective  of  higher 
qualification  standards  for  lending 
institutions  holding  Title  I  contracts  of 
insurance. 

Title  I  lenders  previously  approved  by 
the  Secretary  would  have  three  years  to 
meet  these  new  requirements.  Financial 
institutions  making  application  for 
approval  to  originate,  purchase,  sell 
and/or  service  Title  I  loans  after  the 
effective  date  of  these  changes  would  be 
required  to  meet  them  immediately. 

Approval  of  Loan  Correspondents 

To  encourage  more  financial 
institutions  to  participate  in  the 
origination  of  Title  I  loans,  the 
Department  is  proposing  to  creat  a  new 
category  of  approved  lending 
institutions,  to  be  known  as  "loan 
correspondents. "  As  defined  in 
§$  201.2(q)  and  202.2(b),  a  loan 
correspondent  would  be  a  financial 
institution  approved  by  the  Secretary  for 
the  purpose  of  originating  Title  I  direct 
loans  for  sale  or  transfer  to  a  sponsoring 
financial  institution  holding  a  valid  Title 
I  contract  of  insurance. 

A  loan  correspondent  would  be 
required  to  have  and  maintain  a 
minimum  net  worth  of  $100,000,  and 
would  have  a  principal -agent 
relationship  with  one  sponsoring  lender 
sponsoring  lenders  would  be  able  to 
purchase  Title  I  loans  from  more  than 
one  loan  correspondent.  Loan 
correspondents  would  be  permitted  to 
maintain  branch  offices  only  with  the 
prior  approval  of  the  Secretary. 

.although  this  rule  proposes  that  loan 
correspondents  be  approved  by  the 
Secretary,  the  Department  invites 
comments  on  the  alternative  of 
permitting  loan  correspondents  to  be 
approved  and  8uper\'ised  by  their 
sponsoring  lenders. 

Approved  Lending  Areas 

The  Department  proposes  to  amend 
part  202  at  S  202.1(cj  to  provide  that  a 


Title  I  lender  or  loan  correspondent 
would  be  authorized  to  originate  Title  I 
loans  only  within  a  specific  geographic 
area  approved  by  the  Secretary.  Lenders 
and  loan  correspondents  could  be 
approved  for  expanded  lending  areas  if 
the  Department  determines  that  they  are 
capable  of  proper  loan  origination  in 
compliance  with  the  program 
regulations  within  those  areas. 

Other  Changes  Affecting  Lender 
Approval 

The  Title  I  lender  approval 
regulations,  at  24  CFR  202.3.  currently 
require  that  an  approved  lender  be  a 
chartered  mstitution.  a  permanent 
organization  having  succession,  or  a 
trust.  The  Department  proposes  to 
exclude  trusts  as  a  type  of  business 
entity  eligible  to  be  approved  as  a  Title  I 
lender  because  of  the  undue  burden  in 
approving  and  administering  trusts.  The 
difficulties  of  separating  the  roles  of  the 
lender,  as  holder  of  its  own  loans  arH  fli 
trustee  for  trust  assets,  greatly 
complicate  the  process  of  lender 
approval  and  supervision  required  for 
trusts,  as  compared  to  the  approval  and 
supervision  of  corporations.  Very  few 
trusts  have  applied  for  approval  as  Title 
I  lenders,  and  the  Department  expects 
no  adverse  effect  on  the  public  as  a 
result  of  this  change.  Although  the 
Department  proposes  to  delete  the 
express  reference  to  trusts  in  §  202.3.  a 
trust  could  still  be  approved  as  a  Title  I 
lender  if  it  is  a  "permanent  organization 
having  succession." 

In  a  separate  proposed  rule  to  be 
published  soon,  the  Department  expert* 
to  propose  a  number  of  changes  to  the 
mortgagee  approval  regulations 
contained  in  24  CFR  203.1  through  203.7. 
Those  regulations  apply  to  mortgage  and 
loan  insurance  programs  except  the 
Title  I  program;  they  are  similar  in  many 
respects  to  the  Title  I 
lender  approval  regulations  in  Part  202. 
One  change  to  the  mortgagee  approval 
regulations  now  under  consideration 
concerns  whether  the  phrase 
"permanent  organization  having 
succession."  as  used  in  {  203.2(a). 
should  include  certain  general 
partnerships  as  well  as  certain  limited 
partnerships  which  do  not  fall  within  the 
class  of  limited  partnerships  specifically 
described  in  the  second  sentence  of 
§  203.2(a).  For  approximately  five  years, 
the  Department  has  interpreted  the 
phrase  in  that  way.  If  the  Department 
makes  a  final  decision  to  expand  the 
mortgagee  approval  regulations  to 
specifically  describe  the  standards  for 
approval  of  general  and  limited 
partnerships,  it  is  likely  that  a 
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corresponding  change  will  be  made  in 
part  202.  Therefore,  commenters  on  this 
rule  are  invited  to  express  their  views 
on  partnerships  as  Title  1  lending 
institutions. 

The  mortgagee  approval  rule  is  also 
expected  to  propose  that  mortgage 
servicing  be  limited  to  mortgagees 
approved  for  servicing  by  the 
Department.  Commenters  should 
anticipate  that  such  a  change,  if 
adopted,  could  also  be  applied  to  the 
Title  I  program,  so  that  loan  servicing 
would  be  limited  to  Title  I  lending 
institutions  approved  by  the  Department 
for  servicing.  Interested  persons  are 
invited  to  express  their  views  on 
whether  Title  I  loan  servicing  should  be 
hmited  to  approved  lending  institutions. 
Each  of  these  matters  will  be  discussed 
in  more  detail,  with  an  explanation  of 
the  rationale,  in  the  forthcoming 
mortgagee  approval  rule. 

Referrals  From  Loan  Brokers 

For  some  time,  the  Department  has 
had  under  consideration  the  question  of 
whether  the  current  program  regulations 
permitted  the  use  of  loan  brokers  or 
other  third-party  sources  of  loan 
referrals  in  the  origination  of  Title  1 
direct  loans.  After  a  detailed  review  of 
the  issue,  the  Department  concluded 
that  such  referrals  were  not  permitted 
by  the  regulations,  and  resulted  in 
programmatic  abuses  that  were 
detrimental  to  the  best  interests  of 
borrowers,  lenders  and  the  Department. 
On  August  22, 1990,  the  Department 
issued  a  Title  I  letter  (Tl-405)  advising 
all  lenders  that,  for  all  credit 
applications  dated  on  or  after  November 
1, 1990,  lenders  were  prohibited  from 
accepting  any  referrals  from  a  loan 
broker,  mortgage  broker,  real  estate 
broker,  or  other  third  party  having  a 
Hnancial  interest  in  any  direct  loan 
transaction. 

This  rule  proposes  several  changes  in 
the  program  regulations  that  would 
reinforce  the  prohibition  against  loan 
broker  involvement  enunciated  in  Tl- 
405.  In  the  definition  of  "direct  loan"  in 
S  201.2(1).  the  refenerce  to  "a  person 
acting  at  the  direction  of  the  borrower 
who  is  not  a  dealer"  would  be  changed 
to  read  "a  person  acting  at  the  direction 
of  the  borrower  who  does  not  have  a 
financial  interest  in  the  loan 
transaction."  This  change  should  make 
it  clear  that  the  borrower  could  obtain 
assistance  in  understanding  and 
completing  the  credit  application  from  a 
personal  advisor  such  as  a  family 
member,  friend  or  attorney,  but  not  from 
someone  with  a  financial  interest  in 
whether  the  borrower  obtains  the  loan. 
The  other  change  would  add  a  new 
S  201  25(d),  stating  that  neither  the 


lender  nor  the  borrower  may  pay  a 
referral  fee  to  any  dealer,  home 
manufacturer,  contractor,  supplier,  real 
estate  broker,  loan  broker,  or  any  other 
party  in  connection  with  any  Title  I 
loan. 

As  a  alternative  to  these  changes,  the 
Department  invites  comments  on  an 
approach  that  would  permit  loan 
brokers  to  make  referrals  to  approved 
Title  I  lenders,  but  only  under  the 
following  conditions: 

1.  Each  loan  broker  would  be  subject 
to  an  initial  approval,  annual 
reapproval.  and  periodic  monitoring  by 
the  lender,  to  assure  that  the 
requirements  of  the  Title  1  program  are 
being  met.  The  lender  would  be  held 
accountable  for  all  program  violations 
by  loan  brokers  with  which  the  lender 
does  business. 

2.  The  loan  broker  would  not  be 
permitted  to  accept  a  referral  fee  from 
any  party  to  the  loan  transaction  other 
than  the  lender. 

3.  At  the  time  of  loan  application,  the 
loan  broker  would  be  required  to 
disclose  to  the  borrower  that  a  referral 
fee  will  be  included  in  the  fees  paid  in 
advance  to  the  lender,  and  to  state  the 
amount  of  that  fee.  The  borrower  would 
also  be  advised  that  it  is  not  necessary 
to  utilize  the  services  of  a  loan  broker  to 
obtain  a  Title  I  loan. 

Commenters  who  favor  this 
alternative  should  indicate  what 
controls  would  need  to  be  instituted  by 
lenders  and  the  Department  to  ensure 
that  the  loan  proceeds  are  used  only  for 
the  purposes  specified  on  the  loan 
application,  and  to  minimize  the  risks  of 
fraud  or  misrepresentation  by  the  loan 
broker  and  the  borrower.  The  present 
prohibition  against  loan  brokers  will 
remain  in  effect  while  the  Department 
evaluates  the  comments  and  makes  its 
decision  on  whether  this  alternative  is 
feasible. 

Dealer  Approval  and  Supervision 

The  Department  proposes  to  amend 
§  201.27(a)  to  change  the  qualification 
requirements  for  dealer  approval  and 
reapproval.  Approval  as  a  property 
improvement  dealer  would  require  that 
the  dealer  have  and  maintain  a 
minimum  net  worth  of  $25,000.  and  the 
dealer  must  have  demonstrated  business 
experience  as  a  property  improvement 
contractor  or  supplier.  Approval  as  a 
munufactured  home  dealer  would 
require  that  the  dealer  have  and 
maintain  a  minimum  net  worth  of 
$50,000-.  in  addition,  the  dealer  must 
have  demonstrated  business  experience 
in  manufactured  home  retail  sales.  A 
dealer  may  not  be  reapproved  if  it  is 
unable  to  meet  the  appropriate  minimum 
net  worth  requirement.  The  Department 


is  also  proposing  that  the  documentation 
obtained  by  the  lender  to  support  a 
dealer's  application  for  approval  or 
reapproval  be  expanded  to  include 
consumer  credit  reports  on  the  owners, 
principals,  and  officers  of  the 
dealership. 

Section  201.27(a)(4)  would  also  be 
amended  to  specify  that,  at  a  minimum, 
the  lender  shall  visit  each  approved 
dealer's  place  of  business  at  least  once 
in  every  six  months  to  review  the 
dealer's  Title  1  performance.  The  present 
regulations  state  only  that  visits  must  be 
conducted  "periodically  during  the 
year,"  and  many  lenders  have  asked  for 
a  more  definitive  time  period. 

Credit  Investigation  Procedures 

The  Department  is  proposing  a 
number  of  significant  changes  to  the 
credit  investigation  procedures  in 
§  201.22(a).  Section  201.22(a)(2)  would 
be  amended  to  require  that  the  lender 
verify  the  validity  of  the  borrower's 
Social  Security  Number  through  such 
documentation  as  may  be  prescribed  by 
the  Secretary.  This  provision  is  to 
implement  section  165  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L  100-242),  which  authorizes 
the  Department  to  require  that 
applicants  and  participants  in  any  HUD 
program  disclose  and  furnish 
documentation  to  verify  their  Social 
Security  Numbers  as  a  condition  of 
eligibility.  On  September  27, 1989.  the 
Department  published  a  final  rule  (at  54 
FR  39680)  which  added  a  new  §  201.6  to 
the  Title  I  regulations  to  require  this 
disclosure  and  verification;  however, 
this  final  rule  did  not  specify  how  or  at 
what  point  in  the  loan  origination 
process  the  requirement  was  to  be  met. 
This  amendment  to  §  201.22(a)  would 
clarify  that  Social  Security  Number 
verification  should  be  done  by  the 
lender  at  an  eariy  stage  of  the  credit 
examination  process. 

Section  201.22(a)(2)  would  also  be 
amended  to  require  that,  upon  receipt  of 
the  credit  application,  the  lender  must 
conduct  a  fact-to-face  or  telephone 
interview  with  the  borrower.  The 
purpose  of  this  interview  would  be  to 
ascertain  the  accuracy  and 
completeness  of  the  information  on  the 
credit  application,  to  question  the 
borrower  on  the  likelihood  of  incurring 
additional  debts  that  could  affect 
creditworthiness,  and  to  determine  the 
source  of  the  funds  needed  for  the 
borrower's  initial  payment.  The 
Department  believes  that  conducting 
this  interview  at  an  early  point  in  the 
process  will  be  useful  in  identifying 
situations  where  a  dealer,  contractor,  or 
other  party  has  exerted  undue  influence 
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on  the  borrower  to  overstate  income  or 
understate  debts  on  the  credit 
application. 

In  5  201.22(a)(6).  the  Department 
wnuld  clarify  that,  for  any  property 
improvement  loan,  the  lender  must 
verify  that  the  borrower  is  not  over  30 
days  delinquent  on  any  senior  mortgage 
or  deed  of  trust  on  the  property  being 
improved.  Section  201.22(a)(7)  would 
include  in  the  regulations  a  requirement 
that  the  lender  must  verify,  in  such 
manner  as  the  Secretary  may  prescribe, 
whether  the  borrower  is  in  default  or  a 
claim  has  been  paid  in  connection  with 
any  loan  obligation  owed  to  or  insured 
or  guaranteed  by  the  Federal 
government.  The  Department  intends 
initially  to  prescribe  use  of  Its  Credit 
Alert  Interactive  Voice  Response 
System  (CAIVRS),  but  could  prescribe  a 
different  manner  of  verification  if 
CAIVRS  is  modified  or  terminated. 

Finally,  §  201.22(a)(8)  would  be 
amended  to  require  that  the  lender 
obtain  written  verification  of  the 
existence  of  all  funds  needed  for  the 
borrower's  initial  payment  if  such 
payment  will  exceed  two  percent  of  the 
loan  amount.  At  present,  verification  of 
the  source  of  funds  for  the  initial 
payment  is  required  only  for 
manufactured  home  loans.  This  proposal 
would  extend  the  verification 
requirement  to  all  Title  I  loans  where 
the  fees  and  charges  to  be  paid  in  cash 
by  the  borrower  exceed  two  percent  of 
the  loan  amount. 

Income  Requirements  for  Borrowers 

Section  201.22(b)  presently  requires 
that,  for  any  manufactxu^d  home  loan, 
the  borrower's  income  will  be 
considered  adequate  only  if  the 
borrower's  housing  expenses  and  total 
fixed  expenses  do  not  exceed  maximum 
percentages  of  net  effective  income 
established  by  the  Secretary  and 
published  by  Notice  in  the  Federal 
Register.  The  Department  proposes  to 
amend  §  201.22(b)  to  extend  the  use  of 
maximum  expense-to-income  ratios  to 
property  improvement  loans  and  to 
specify  these  ratios  in  the  regulations 
rather  than  in  a  Federal  Register  Notice. 
In  addition,  the  present  ratios  of  38 
percent  of  net  effective  income  for 
housing  expenses  and  53  percent  of  net 
effective  income  for  total  fixed  expenses 
would  be  changed  to  29  percent  and  41 
percent  of  effective  gross  income, 
respectively,  to  conform  to  the  practice 
in  lending  community  and  in  other  FHA 
loan  and  mortgage  insurance  programs. 
The  Department  would  also  add  a  new 
S  201.22(b)(2)  to  clearly  define  all  of  the 
terms  used  in  calculating  these  ratios. 

m  a  separate  rulemaking  to  be 
published  in  the  near  future,  the 


Department  will  be  proposing 
amendments  to  the  Manufactured  Home 
Construction  and  Safety  Standards  in  24 
CFR  part  3280.  Among  other  things. 
these  amendments  would  require  that 
all  manufactured  homes  be  constructed 
to  standards  that  will  result  in  greater 
energy  efficiency  and  lower  fuel  costs 
for  homeowners.  The  establishment  of 
new  preemptive  energy  conservation 
standards  for  manufactured  housing 
was  mandated  by  section  568  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  100-242).  Because  of 
statutory  requirements  on  rulemaking  in 
connection  with  manufactured  housing 
standards,  the  Department  expects  that 
these  new  energy  conservation 
standards  will  not  become  effective 
until  1992.  At  that  time,  the  eXpense-to- 
income  ratios  adopted  as  a  result  of  this 
proposed  rule  will  be  reevaluated  to 
determine  whether  higher  ratios  should 
be  permitted  for  borrowers  who  are 
purchasing  energy-efficient  homes,  in 
recognition  of  the  fact  that  these 
borrowers  will  be  spending  less  of  their 
income  on  fuel  costs  for  heating  and 
cooling. 

Notice  Requirements 

The  Department  proposes  to  add  new 
§§  201.26  (a)(7)  and  {b)(7)  to  require  that, 
prior  to  loan  disbursement,  the  lender 
must  provide  the  borrower  with  a 
wTitten  notice  that  (a)  states  that  the 
loan  will  be  insured  by  HUD  and 
describes  the  actions  the  Secretary  may 
take  to  recover  the  debt  if  the  borrower 
defaults  on  the  loan  and  an  insurance 
claim  is  paid,  and  (b)  constitutes  the 
borrower's  agreement  to  HUD's 
imposition  of  penalties  and 
administrative  costs  as  required  by  law. 
In  the  case  of  a  direct  property 
improvement  loan,  this  notice  would 
also  constitute  an  acknowledgement  of 
the  borrower's  post-disbursement 
obligation  to  furnish  a  completion 
certificaie  and  to  permit  an  on-site 
inspection  by  the  lender  or  its  agent.  A 
copy  of  the  notice,  signed  by  the 
borrower,  would  be  retained  by  the 
lender  and  submitted  to  HUD  as  part  of 
its  insurance  claim.  The  lender  would 
also  have  to  provide  a  similar  notice  to 
an  assumptor  prior  to  execution  of  the 
assumption  agreement  (see 
§  201.19(c)(2)). 

The  Debt  Collection  Act  of  1982,  at  31 
U.S.C.  3717,  requires  that  the  Federal 
government  assess  penalties  and 
administrative  costs  with  regard  to 
delinquent  debts  owed  to  the  United 
States.  However,  such  penalties  and 
costs  may  not  be  assessed  on  a  debt  if 
the  loan  agreement  or  contract  prohibits 
assessing  such  charges  or  expressly 
limits  such  charges,  Since  Title  I  debts 


arise  out  of  loans  made  by  private 
lenders,  and  the  United  States  stands  In 
the  shoes  of  such  lenders  when  the  loan 
obligations  are  assigned  to  the  United 
States  with  claim  submissions,  the 
United  States  obtains  no  greater  rights 
than  were  held  by  the  private  lenders 
and  therefore  has  been  unable  to  assess 
such  charges.  The  borrower's  assent  to 
the  imposition  of  such  charges  in  the 
event  of  an  assignment  to  the  United 
States  would  enable  the  Department  to 
assess  such  charges.  The  Department 
considered  amending  (  201.12. 
Requirements  for  the  note,  to  require 
that  the  note  contain  a  provision 
obligating  the  borrower  to  pay 
administrative  costs  and  penalties  if 
assessed  by  the  United  Stales  after  an 
assignment,  but  concluded  that  a 
separate  notice  to,  and 
acknowledgement  and  agreement  from, 
the  borrower  would  be  preferable. 

Refinancing  Delinquent  Loans 

Section  201.19(a)(l)(i)  provides  that,  if 
an  existing  loan  is  in  default  and  its 
maturity  has  been  accelerated,  it  may 
not  be  refinanced  unless  the 
acceleration  is  rescinded  and  the  loan  is 
reinstated  in  accordance  with 
§  201.50(c).  This  provision  permits  a 
lender  to  offer  the  option  of  refinancing 
at  any  time  until  the  lender  has  sent  the 
notice  of  default  and  acceleration 
required  by  §  201.50(b)  and  the  30-day 
notice  period  has  expired.  Even  after 
that  time,  the  lender  could  offer 
refinancing  if  the  borrower  brought  the 
loan  current  or  executed  an  acceptable 
modification  agreement  or  repayment 
plan.  Because  of  this  open-ended  time 
period  for  refinancing,  some  iefiders 
have  refinanced  loans  many  months 
after  the  date  of  default,  with  the 
consequence  that  the  refinanced  loan 
balance  includes  excessive  amounts  of 
accrued  but  unpaid  interest.  This 
practice  increases  the  Department's 
claim  exposure  if  the  borrower  defaults 
a  second  time. 

The  Department  pruposes  to  correct 
this  problem  by  revising  S  201.19(a)(l){i) 
to  provide  that  an  existing  loan  that  is  in 
default  may  not  be  refinanced  for  an 
amount  greater  than  the  original 
principal  balance  of  the  loan.  This 
change  should  have  the  effect  of 
bringing  about  more  rapid  decisions  by 
lenders  and  borrowers  on  whether  or 
not  to  refinance  the  loan,  before  the 
accrual  of  interest  becomes  an  obstacle 
to  refinancing. 

Loan  Assumptions 

The  Department  has  had  a  long- 
standing pohcy  of  permitting  the 
assumption  of  Title  I  loans  at  the 
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discretion  of  the  lender,  but  has  never 
established  any  conditions  on 
assumptions  or  on  the  qualifications  of 
assumplors,  except  in  the  case  of  the 
refinancing  of  an  already  assumed  loan 
(see  t  201.19(a)(l)(iv)).  The  Department 
now  proposes  to  add  a  new  $  201.19(c) 
to  provide  specific  requirements  relating 
to  the  assumption  of  Title  I  loans. 

Under  |  201.19(c)(1)  as  proposed,  an 
existing  Title  1  loan  may  be  assumed, 
provided  that  the  assumptor  (a)  meets 
the  borrower  eligibility  and  credit 
undenvriting  requirements  of  the 
regulations,  and  (b)  executes  an 
assumption  agreement  that  is 
satisfactory  to  the  lender  and  signed  by 
the  assumptor  and  the  original  borrower 
or  previous  assumptor  at  the  time  of 
assumption.  The  Department  believes 
that  an  assumptor  should  be  subject  to 
■  the  same  credit  underwriting  standards 
and  procedures  as  the  original  borrower. 
The  Department  recognizes  that  many 
borrowers  are  unaware  that  the 
assumption  of  their  loan  obligation  does 
not  normally  release  them  from  liability 
for  repayment  of  the  loan.  Nevertheless, 
if  the  assumptors  have  demonstrated 
their  creditworthiness  over  a  period  of 
time,  there  does  not  seem  to  be  any 
reason  why  the  original  borrower  should 
continue  to  be  held  liable.  Therefore. 
{  201.19(c)(3)  proposes  that  the  original 
borrower  would  be  automatically 
released  from  liability  after  the 
assumptor  (and  any  subsequent 
assumptors)  have  made  regular 
installment  payments  on  the  loan  for  a 
period  of  24  consecutive  months  without 
any  period  of  default  Under  these 
conditions,  the  prior  approval  of  the 
Secretary  would  not  be  required. 
Assumptors  would  be  automatically 
released  from  liability  if  subsequent 
assumptors  meet  the  same  conditions 
(see  I  201.19(c)(4)). 

Definition  of  Default 

"Default"  is  defined  in  S  201.2(h)  as  a 
failure  by  the  borrower  to  make  any 
payment  due  under  the  note  or  a  failure 
to  perform  any  other  obligation  under 
the  note  or  security  instrument; 
however,  other  provisions  In  the  Title  I 
regulations  relating  to  default  refer  only 
to  monetary  defaults.  As  a  matter  of 
practice,  Title  I  claims  have  been  filed 
by  lenders  only  for  monetary  defaults, 
and  the  Department  has  advised  lenders 
not  to  declare  non-monetary  defaults  if 
borrowers  remain  current  on  their  loan 
payments.  The  Department  proposes  to 
rectify  this  Inconsistency  by  amending 
S  201.2(h)  to  limit  "default"  to  a  failure 
to  make  any  payment  due  under  the 
note,  and  to  provide  that  the  date  of 
default  would  be  30  days  after  the  first 
failure  to  make  an  installment  payment 


en  the  note  which  is  not  covered  by 
subsequent  pajonents. 

Lender  Efforts  to  Cure  Default 

At  present.  S  201.50(a)  requires  that, 
before  taking  action  lo  accelerate  the 
maturity  of  a  loan  in  default,  the  lender 
or  its  agent  must  arrange  for  a  face-to- 
face  meeting  with  the  borrower  and 
attempt  to  seciu*  an  agreement  to  cure 
the  default,  either  by  bringing  the  loan 
current  or  by  refinancing  the  loan,  or  to 
execute  a  modification  agreement  or 
enter  into  a  repayment  plan  for  bringing 
the  loan  ciirrent  by  a  later  date.  If  the 
lender  is  unable  lo  arrange  a  face-to- 
face  meeting,  the  default  may  be 
discussed  with  the  borrower  by 
telephone;  however,  the  lender  must 
document  the  loan  file  showing  the 
efforts  made  to  arrange  a  face-to-face 
meeting. 

After  almost  five  years  of  experience 
with  these  requirements,  the  Department 
has  concluded  that  they  should  be 
modified  to  give  lenders  the  option  of 
either  a  face-to-face  meeting  or 
telephone  contact.  At  the  same  time. 
§  201. .^(a)  would  be  amended  to  make  it 
clear  that  the  lender  is  expected  to 
contact  the  borrower  and  any  comakers 
or  co-signers,  to  discuss  the  reasons  for 
the  default  as  well  as  the  borrower's 
plans  to  bring  the  loan  current.  Since  the 
definition  of  "borrower"  in  {  201.2(c) 
would  include  anyone  who  is  obligated 
for  the  repayment  of  the  loan  obligation, 
the  lender  is  expected  to  contact  all 
assumptors.  original  borrowers,  and  any 
co-makers  and  co-signers  who  are  still 
liable  for  repayment  on  assumed  loans. 

Claim  Filing  Procedures 

The  Department  is  proposing  to  make 
e  number  of  changes  to  the  claim  filing 
procedures  in  §5  201.54  and  201.55.  In 
i  201.54(b).  the  present  regulations 
provide  for  maximum  claim  filing 
periods  of  12  months  after  the  dale  of 
default  for  manufactured  home  purchase 
loans  and  18  months  after  the  date  of 
default  for  manufactured  home  lot  loans 
end  combination  loans.  The  Department 
proposes  to  amend  this  section  to 
change  the  maximum  claim  filing  period 
for  any  manufactured  home  loan  to 
three  months  after  the  date  of  sale  of  the 
property  securing  the  loan,  but  not  to 
exceed  18  months  after  the  dale  of 
default.  This  change  recognizes  that  the 
lender  cannot  submit  an  insurance  claim 
to  the  Department  until  the  property  has 
been  sold,  and  basing  the  claim  filing 
period  solely  on  the  date  of  default  has 
resulted  in  a  large  number  of  claims 
being  filed  after  the  deadline  through  no 
fault  of  the  lender. 

Section  201.54(b)  would  also  be 
amended  lo  provide  that  the  Secretary 


may  extend  the  claim  filing  period  in  a 
particular  case,  but  only  where  the 
lender  can  show  clear  evidence  that  the 
delay  in  claim  filing  was  in  the  interest 
of  the  Secretary  or  was  caused  by 
litigation  related  to  the  loan,  or  because 
management  control  of  the  lender  or  the 
Title  I  loan  portfolio  has  been  assumed 
by  a  Federal  or  State  supervisory  or 
regulatory  agency.  Many  lenders  have 
asked  for  a  more  definitive  statement  of 
the  bases  upon  which  the  claim  filing 
period  may  be  extended. 

The  Department  also  proposes  to  add 
a  new  paragraph  (b)(3)  to  §  201.54. 
which  would  consist  of  the  texl  of 
present  9  201.4.  Section  201.4  provides 
that  if  8  borrower  is  in  the  military 
service,  as  defined  in  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  of  1940.  and  is  in 
default  on  a  Title  I  loan,  any  period  of 
military  service  after  the  date  of  default 
shall  be  excluded  in  computing  the 
maximum  time  period  for  filing  an 
insurance  claim.  The  Department 
believes  that  It  is  more  appropriate  for 
this  provision  to  be  in  i  201.54  than  in 
its  current  location  in  the  regulations. 
Section  201.4  would  be  reserved. 

The  Department  proposes  to  amend 
§  201.54(c)  to  provide  that  any 
supplementary  claim  must  be  filed 
within  six  months  after  the  date  of 
payment  of  the  Initial  claim.  In  addition, 
the  Department  proposes  to  charge  a 
reprocessing  fee.  In  an  amount  to  be 
eslablished  by  the  Secretary,  for  any 
supplemental  claim  and  any 
resubmission  of  an  initial  claim  that  was 
denied  due  to  the  claim  application  or 
supporting  documentation  being 
incomplete.  This  reprocessing  fee  would 
be  a  nominal  amount  to  cover  the 
additional  cost  to  the  Department  of 
processing  such  claims. 

The  Department  also  proposes  to 
amend  S  201.54(e).  which  requires  that 
the  loan  obligation  be  valid  and 
enforceable  when  assigned  to  the  United 
States  in  cormection  with  an  insurance 
claim.  This  section  would  be  amended 
to  state  that,  upon  notification  to  the 
lender  that  the  obligation  may  not  be 
either  valid  or  enforceable  against  the 
bonower.  the  Department  may:  (a)  Deny 
the  claim  and  reassign  the  note  to  the 
lender,  or  (b)  require  that  the  lender 
repurchase  a  paid  claim  and  accept 
reassignment  of  the  note.  This 
amendment  is  to  clarify  the  regulatory 
language  in  S  201.54(e)  and  does  not 
represent  any  change  in  the 
Department's  policy  that  it  is  the 
lender's  responsibility  to  resolve  any 
issue  of  validity  or  enforceability  of  the 
loan  obligation,  whether  the  issue  is 
identified  before  or  after  a  claim  is  paid. 
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Finally,  the  Department  proposes  to 
emend  §  201.55(b)(2)  to  eliminate  the 
present  language  authorizing  the 
payment  of  interest  for  three  additional 
months  beyond  the  date  of  default,  if  the 
Secretary  finds  good  cause  for  the 
extension.  This  provision  has  never 
been  used  in  the  four  years  since  it  was 
edded  to  the  regulations,  and  the 
Department  sees  no  need  for  its 
retention. 

Insurance  Coverage  Reserve  Accounts 

The  Department  propose.^  to  amend 
g  i  201.33(a)  and  (h)  to  eliminate  the 
present  requirement  for  a  ten  percent 
annual  deduction  from  a  lundw's 
irsurarcp  coverage  reserve  account 
after  the  lender  has  held  a  Title  I 
contract  of  insurance  for  more  than  five 
years.  In  its  place,  the  Department  is 
proposing  to  rediice  a  lender's  reserves 
only  for  loans  which  the  lender  reports 
as  paid-in-full  and  loans  which  have 
reached  maturity.  No  adiustment  would 
be  made  for  loans  that  are  terminated 
through  default  and  submission  of  an 
insurance  claim.  Adjustments  for  non- 
claim  terminations  would  be  made  by 
deducting  ten  percent  of  the  amount 
disbursed,  advanced  or  expended  by  the 
lender  in  originating  the  loan  or  in 
purchasing  it  from  arvotker  lender. 

Under  this  new  system,  lenders  \\  ould 
have  the  benefit  of  relaining  reserves  for 
the  full  period  of  time  that  a  loan  or 
group  of  loans  are  in  the  lender's 
portfolio.  The  Department  believes  that 
this  is  a  more  equitable  approach  than 
the  present  annual  deduction,  and 
should  result  in  the  lender  having  more 
reserves  available  at  any  time  for  the 
payment  of  claims. 

"The  Department  is  proposing  that  this 
new  adjustment  procedure  would  be 
apphcable  to  all  non-claim  terminations 
occurring  on  or  after  the  effective  date 
of  these  regulations.  Because  many  of 
the  loans  in  a  lender's  portfolio  on  the 
eTective  date  may  have  been  subject  to 
Un  percent  annual  deductions  in  prior 
years,  the  Department  plans  to 
implenrrent  a  one-time  reserve 
adjustment  which  will  give  loan-by-Ioan 
credit  for  all  annual  adjustments 
previously  taken.  This  one-bme 
adfustment  is  applicable  to  individual 
loans  and  will  not  affect  the  lender's 
total  reserve  balance. 

The  Department  also  proposes  to 
amend  §  201J2(al  to  provide  for  the 
establishment  of  separate  contracts  of 
insurance  with  separate  reserve 
accounts  for  lenders  making  both 
property  improvement  and 
manufactured  home  loans.  This 
provision  would  be  applicable  only  for 
loans  made  after  the  effective  date  of 
these  regulations:  at  that  time,  a  lender 


which  plans  to  originate  or  purchase 
both  property  improvement  and 
manufactured  home  loans  would  have  to 
decide  which  loans  will  be  reported 
under  its  present  contract  number  and 
which  will  be  reported  under  a  newly 
assigned  number. 

Section  20132(d)|l)  would  also  be 
amended  to  permit  the  earmarking  of 
reserves  tranaferred  from  another  lender 
V.  hen  a  determination  is  made  that  it  is 
in  the  Secretary's  interest  to  do  so.  The 
Department  anticipates  that  the 
earmarking  of  reserves  would  be  utilized 
primarily  in  situations  where  it  appears 
that  (a)  a  lender  may  be  purchasing  a 
group  of  loans  for  the  purpose  of 
accessing  a  sizeable  reserve  account  to 
supplement  a  low  reserve  balance  on  its 
existing  loan  fortfoho,  or  (b)  a  lender 
may  be  purchasirjg  another  lei>der*s 
loans  at  a  considerable  discount 
because  of  the  lack  of  available  reserves 
on  the  part  of  the  celling  lender,  and 
would  be  using  its  existing  reserves  for 
the  payment  of  claims  on  the  loans 
being  purchased,  bi  either  of  these 
Coses,  the  Secretary's  liability  for  the 
payment  of  insurance  claims  could  be 
increased  beyond  the  level  envisioned 
by  the  Title  Istatute,  and  the 
Department  feels  that  earmarkirtg  is 
necessary  to  assure  that  this  result  does 
rot  occur. 

Waiver  Provisions 

Section  201.5  states  that  the  Secretary 
n.ay  waive  the  regulations,  subject  to 
statutory  requirements,  when  it  is 
determined  that  their  enforcement 
would  impose  an  injustice  upon  a  lender 
that  has  substantially  compli«l  with  the 
regulations  in  good  faith  and  the  waiver 
does  not  involve  an  increase  in  the 
Secretavy's  obligation  beyond  that 
which  would  have  been  involved  if  the 
lender  had  been  in  full  compliance.  This 
provision  is  authorized  by  section  2(e)  of 
the  National  Housing  Act.  which 
provides  that  the  Secretary  may  waive 
the  lender's  nOTicompliance  with  the 
regulations.  The  Department  proposes  to 
amend  §  201-5  so  that  it  reads  the  same 
as  the  statute,  bi  addition.  S  201.5  would 
be  amended  to  provide  that  the 
Secretary  may  waive  any  regulatory 
provision,  subject  to  statutory 
1;  nitations.  if  the  Secretary  finds  that 
epplication  of  such  provision  would 
adversely  affect  achievement  of  the 
purposes  of  the  Act.  This  amendment 
would  allow  for  greater  flexibility  when 
warranted  by  conditions  beyond  the 
lender's  control. 

Debt  Collection  Requirements 

The  Department  proposes  to  add  a 
Tif.Yi  subpart  G  to  part  2C1.  consisting  of 
?  §  201.60  through  201.63.  This  new 


subpart  would  codify  existing  Title  I 
debt  collection  practice  and  procedures, 
and  would  be  applicable  to  debts  owed 

to  the  Department  by  defaulted 
borrowers,  as  well  as  debts  owed  to  the 
Department  by  Title  I  lenders  arising 
from  repurchase  demands  and  unpaid 
insurance  charges.  In  the  case  of  debts 
owed  by  defaulted  borrowers.  §  201 .61 
would  establish  the  principal  amount  of 
the  debt,  usually  referred  to  as  the  "legal 
debt."  and  §  201.62  would  establish  the 
basis  for  the  collection  of  interest, 
penalties,  and  administrative  costs  in 
connection  with  the  debt 

Property  tnprovement  Loan  Reforms 

Reforms  that  are  specific  lo  the 
property  improvement  loan  program  are 
being  proposed  in  the  areas  of  equity 
requirements  for  certain  loans. 
completion  certificates  for  di.-ect  loans. 
property  in&pectioas.  and  proceeding 
against  the  loan  security. 

Equity  Requirements  for  Certain  Loans 

The  Department  proposes  to  add  a 
new  S  201  20(a)(3)  and  to  anwnd 
I  201.26(aKl)  to  require  that,  for  any 
property  improvement  loan  in  excess  of 
SS.OOa  the  borrower  shall  have  eqnitj'  in 
the  property  being  improved  at  least 
equal  to  the  loan  arrount.  Acceptable 
procedures  for  dctennining  the  market 
value  of  the  propei-ty  and  evaluating 
V.  hether  the  borrower  has  sufficient 
equity  in  the  property  will  be 
established  by  the  Secretary,  and 
lenders  will  be  given  notice  of  the 
procedures. 

For  many  years,  the  Department  has 
rpquired  that  Title  I  property 
improvement  loans  over  a  certain 
amount  be  secured  by  a  mortgage  or 
deed  of  L-^st  on  the  property  being 
improved.  However,  lenders  have  not 
been  required  to  determine  the  ma-H-et 
value  of  the  property  or  lo  evaluate 
whethe?  ihe  property  had  sufficient 
value,  over  and  above  the  unpaid 
balances  of  other  loans  on  the  pwoperty. 
to  support  the  Title  I  loan.  .No  appraisal 
Khs  been  required  a.«  a  condition  for 
determining  the  eligfbihfy  of  the 
property;  instead,  lenders  and  the 
Department  have  relied  mainly  on  the 
creditworthiness  of  the  borrower  m 
deciding  whether  a  loan  should  be 
rrade.  With  the  high  claim  losses  that 
have  been  experienced  in  recent  years, 
the  Department  has  decided  that 
borrower  eligibility  should  be  based  in 
part  on  whether  the  market  value  of  the 
property  being  impro\  ed  is  sufficient  to 
suppcwt  the  Title  1  loan  and  other  loans 
that  are  using  the  property  as  loan 
security. 
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In  most  cases,  the  determination  of 
whether  the  borrower  has  sufficient 
equity  to  support  the  Title  I  loan  will  be 
based  upon  the  market  value  of  the 
property  prior  to  the  improvements 
being  undertaken.  However,  the 
Department  recognizes  that  there  may 
be  situations  where  the  pre- 
improvement  value  of  the  properly 
indicates  that  the  borrower  has  some 
equity,  but  not  enough  to  equal  the  loan 
amount.  In  those  situations,  lenders  will 
be  permitted  to  consider  the  post- 
Improvement  value  in  determining 
whether  there  is  sufficient  equity  to 
support  the  Title  I  loan.  Consideration  of 
the  post-improvement  value  should 
benefit  some  borrowers  in  areas  of  the 
nation  where  property  values  have 
leveled  off  or  declined. 

Completion  Certificates  for  Direct 
Loans 

Section  201.40(b)(1)  presently  requires 
that  the  completion  certificate  on  a 
direct  property  improvement  loan  be 
signed  by  both  the  borrower  and  the 
contractor  or  seller.  The  Department  has 
concluded  that  this  procedure  imposes 
an  unwarranted  requirement  on  the 
contractor  or  seller  to  certify  that  the 
property  improvements  are  eligible 
under  the  Title  I  regulations,  when  the 
contractor  or  seller  is  not  a  party  to  the 
loan  transaction.  In  addition,  some 
lenders  and  borrowers  have 
encountered  difficulties  in  obtaining 
contractor  certifications  when  more 
than  one  contractor  was  involved  in 
carrying  out  the  improvement  work. 
Accordingly,  the  Department  proposes 
to  amend  {  201.40(b)(1)  to  remove  the 
requirement  that  the  contractor  or  seller 
sign  the  completion  certificate  on  a 
direct  property  improvement  loan. 

Section  201.40(b)(1)  would  also  be 
amended  to  require  that,  if  the  borrower 
fails  to  submit  a  completion  certificate 
within  the  time  limits  specified  in  this 
section,  an  on-site  inspection  shall  be 
conducted  by  the  lender  or  its  agent  to 
verify  the  eligibility  of  the  improvements 
and  determine  whether  the 
improvements  have  been  completed. 

Property  Inspections 

Section  201.40(b)(2)  presently  requires 
that  the  lender  or  its  agent  conduct  an 
on-site  inspection  for  any  property 
improvement  loan  of  $7,500  or  more,  and 
for  10  percent  of  all  property 
improvement  loans  under  $7,500.  The 
Department  proposes  to  amend 
S  201.40(b)(2)  to  eliminate  the  inspection 
requirement  for  loans  under  $7,500; 
however,  it  would  be  retained  for  all 
direct  property  improvement  loans  of 
$7,500  or  more.  If  the  borrower  will  not 
cooperate  in  permitting  an  on-site 


inspection,  the  lender  would  be  required 
to  report  that  fact  to  the  Secretary. 

The  Department  also  proposes  to  add 
a  new  S  201.26(a)(6)  to  require  that  the 
lender  or  its  agent  conduct  an  on-site 
inspection  for  any  dealer  property 
improvement  loan  of  $7,500  or  more. 
This  inspection  would  be  conducted 
after  receipt  of  the  completion  certificate 
and  prior  to  the  disbursement  of  funds 
to  the  dealer.  Its  purpose  would  be  to 
verify  that  the  terms  and  conditions  of 
the  improvement  contract  have  been 
met.  and  to  avoid  problems  such  as 
incomplete  or  shoddy  work  by  some 
dealers  that  have  occurred  in  the  past. 

Proceeding  Against  the  Loan  Security 

At  present,  §  201.51(a)(1)  provides 
that,  after  acceleration  of  maturity  on  a 
secured  property  improvement  loan,  the 
lender  may  either  proceed  against  the 
loan  security  or  make  a  claim  under  its 
contract  of  insurance.  However,  if  the 
lender  elects  to  proceed  against  the  loan 
security,  it  may  not  submit  an  insurance 
claim  except  under  the  circumstances  in 
S  201.51(a)(2).  Section  201.51(a)(2) 
permits  a  lender  holding  a  mortgage  or 
other  security  instrument  senior  to  its 
Title  I  loan  to  proceed  against  the 
property  under  the  senior  security 
instrument  and  later  submit  an 
insurance  claim  under  certain 
circumstances. 

The  Department  is  proposing  to 
amend  S§  201.51(a)  (1)  and  (2)  to  provide 
that  the  lender  may  proceed  against  the 
property  and  later  submit  an  insurance 
claim  if  the  lender  (a)  obtains  a  HUD- 
approved  appraisal  of  the  property:  (b) 
proceeds  agaisnl  the  secured  property  in 
compliance  with  all  applicable  State  and 
local  laws;  and  (c)  takes  all  actions 
necessary  to  preserve  its  rights  to  obtain 
a  valid  and  enforceable  deficiency 
judgment  against  the  borrower.  The 
Depariment  expects  that  giving  lenders 
the  opportunity  to  pursue  foreclosure 
and  to  file  a  claim  for  any  deficiency 
will  reduce  claim  losses  for  both  lenders 
and  the  Department.  This  change  in 
procedure  will  permit  lenders  to  pursue 
foreclosure  whenever  it  appears  that 
this  action  could  result  in  recovery  of 
the  full  unpaid  balance  on  the  Title  1 
loan  At  the  same  time,  it  would  permit 
the  lender  to  file  an  insurance  claim  if 
this  expectation  is  not  realized. 

Manufactured  Home  Loan  Reforms 

Reforms  that  are  specific  to  the 
manufactured  home  loan  program  are 
being  proposed  in  the  areas  of 
nonfinanceable  items,  site  inspections, 
refinancing  of  combination  loans, 
proceeding  against  the  loan  security, 
and  maximum  loan  amounts  for 
repossessed  homes. 


Nonfinanceable  Items 

The  Department  proposes  to  amend 
§5  201.10  (b)(1)  and  (d)(1)  by  deleting 
subparagraph  (ii)  in  each  case. 
Subparagraph  (ii)  provides  that  the 
wholesale  (base)  price  of  itemized 
specialty  items,  as  detailed  in  the 
manufacturer's  invoice,  may  be  included 
in  calculating  the  maximum  loan 
amount.  Section  201.2(ii),  which  would 
also  be  deleted,  defines  "specialty 
items"  as  including  extended  warranty 
or  service  contracts  and  the  purchase  of 
wheels  and  axles.  This  amendment 
would  prohibit  these  items  from  being 
included  in  the  calculation  of  the 
maximum  loan  amount. 

The  Department  is  concerned  about 
the  growing  practice  of  wheels  and 
axles  being  sold  by  the  borrower 
without  the  lender's  permission,  in 
violation  of  the  Title  I  regulations  and 
the  certifications  made  by  the  borrower 
on  the  placement  certificate.  Given  the 
small  dollar  amounts  involved  and 
uncertainties  of  proving  whether  the 
wheels  and  axles  were  removed  by  the 
dealer  or  the  borrower,  it  would  be 
difficult  to  prosecute  such  violations 
under  the  U.S.  Criminal  Code.  However, 
the  problem  can  be  prevented  by 
eliminating  the  purchase  of  wheels  and 
axles  as  an  item  that  can  be  financed. 
The  rental  of  wheels  and  axles  would 
continue  to  be  eligible  for  financing. 
either  as  part  of  the  freight  charges  in 
the  manufacturer's  invoice  or  as  pari  of 
the  dealer's  charge  for  transporting  the 
home  to  the  homesite. 

The  Depariment  also  proposes  to 
amend  §  201.25(b)(2)  to  delete 
subparagraphs  (ii)  and  (iii).  These 
subparagraphs  provide  that  the 
premiums  paid  by  the  borrower  for  up  lo 
three  years  of  comprehensive  and 
extended  hazard  insurance,  secured 
interest  protection  insurance.  Hood 
insurance,  extended  warranty  coverage, 
or  an  extended  service  contract  may  be 
included  in  the  loan  amount,  as  long  as 
the  total  principal  obligation  docs  not 
exceed  the  limits  prescribed  in  §  201.10. 

In  response  to  audit  findings  on  the 
Title  I  manufactured  home  loan  program 
by  the  Department's  Office  of  Inspector 
General,  the  Department  has  conducted 
an  extensive  evaluation  of  the  "soft 
costs"  that  are  typically  included  in  the 
loan  amount,  but  add  little  or  no  value 
in  the  event  that  the  borrower  defaults 
on  the  loan  and  the  home  must  be 
repossessed.  Some  of  these  cost  items 
(transportation,  set-up,  skirting,  air 
conditioning,  and  sales  taxes)  are 
needed  to  make  the  home  usable  and 
livable,  and  they  usually  cannot  be 
deferred  or  paid  for  in  some  other  way. 
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If  these  cost  items  were  not  eligible  for 
financing,  the  borrower  would  have  no 
choice  except  to  pay  for  them  in  cash, 
thereby  increasing  what  is  already  a 
substantial  downpaymcnt.  However,  the 
costs  of  insurance  premiums,  extended 
warranty  coverage,  and  extended 
service  contracts  are  generally  payable 
on  an  annual  basis,  and  they  could  be 
eliminated  from  the  loan  without 
severely  impacting  on  the  borrower's 
cash  investment  in  the  manufactured 
iiome, 

hi  an  earlier  proposed  rule  published 
in  the  Fecieral  Register  on  August  15, 
1988  (53  FR  30697 >.  the  Department  had 
pittposed  to  reduce  the  number  of  years 
of  hazai  d  insurance  coverage  that  could 
be  financed  with  a  Title  I  manufactured 
home  loan  from  three  years  lo  one  year. 
When  the  final  rule  was  published  on 
August  31. 1989  (54  FR  36258).  the 
Department  indicated  that  it  was 
postponing  the  matter  for  further  study. 
1  he  E>epartment  has  now  concluded  that 
the  financing  of  hazard  insurance 
coverage  should  be  eliminated  entirely. 

Site  Inspections 

The  Department  is  proposing  to  add  a 
new  §  201.26(b)(6)  to  require  that  ihe 
lender  or  its  agent  conduct  a  site-of- 
placement  inspection  in  connection  with 
any  manufactured  home  purchase  loan 
or  combination  loan.  This  inspection 
would  be  conducted  prior  to  the 
disbursement  of  funds  to  the  dealer  or 
seller,  or  before  final  approval  in  the 
case  of  an  uninsured  loan  being 
refinanced  under  Title  1.  If  the  lender 
uses  an  agent  to  conduct  this  inspectioa 
the  agent  may  not  be  a  manufactured 
home  dealer. 

The  purpose  of  the  site-of-placement 
inspection  would  be  to  verify  that  (a)  the 
terms  and  conditions  of  the  purchase 
contract  have  been  met;  (b)  the 
manufactured  home  and  any  itemized 
options  and  appurtenances  have  been 
delivered  and  installed;  (c)  the 
manufactured  home  has  been  properly 
erected  or  installed  on  the  homesite 
without  any  structural  damage  or  other 
defects  resulting  from  its  trsnsportrition 
or  instdiid'ion,  and  all  plumbing, 
mechanical  and  riectrical  systems  are 
fully  operational:  and  (d)  for  any  dealer 
loan,  the  p!acem?nt  certificate  executed 
by  the  borrower  and  the  dealer  is  in 
order.  Conducting  this  inspection  prior 
to  the  disbursement  of  loan  funds  will 
ensure  that  the  problems  of  Incomplete 
delivery  of  manufactured  home 
accessories  and  equipment  and 
improper  placement  and  installation  of 
the  home,  which  have  plagued  the 
program  in  the  past,  will  be  avoided. 

Since  all  manufactured  homes  would 
be  inspei  tud  before  loan  funding  or  final 


approval  the  procedures  in  {  )  201^b) 
(a)  through  (8)  (rf  the  present  regulations. 

which  provide  for  making  partial 
disbursements  when  some  of  the  items 
to  be  financed  with  the  loan  proceeds 
have  not  been  delivered  or  completed, 
would  no  longer  be  necessary. 
Therefore,  the  Department  proposes  to 
delete  these  sections. 

Refinancing  of  Combination  Loans 

The  regulations  already  provide  (or 
using  loan  proceeds  for  the  purchase  or 
refinancing  of  a  manufactured  home  and 
lot  in  combination,  for  the  refinancing  of 
a  borrower's  existing  uninsured 
combination  loan,  and  for  refinancing  a 
borrower's  existing  uninsured 
manufactured  home  lot  in  connection 
with  the  purchase  of  a  manufactured 
home.  However,  the  regulations  do  not 
address  the  situation  where  the  owner 
of  a  manufactured  home  desires  lo 
refinance  the  home  in  connection  with 
the  purchase  of  a  suitably  developed  lot 
on  which  to  place  the  home.  This 
situation  is  occurring  with  some 
frequency  in  places  where  manufactured 
home  rental  parks  are  being  converted 
to  either  cooperative  or  condominium 
ownership.  Permitting  homeowners  in 
these  parks  to  refinance  their  existing 
homes  and  to  use  whatever  equity  they 
might  have  in  that  home  toward  the 
purchase  price  of  the  underlying  lot 
would  encourage  continued  home 
ownership. 

To  address  this  situation,  the 
Depaitmenl  proposes  to  add  new 
§§  201.10(f)(5)  and  201.11(c)(4)  and  to 
amend  §5  201.19(a)(3).  201.21(b)(1)  and 
201.23(d)  to  permit  the  proceeds  of  a 
combination  loan  to  be  used  for  the 
purchase  of  a  manufactured  hone  lot  in 
connection  with  the  refmancing  of  a 
manufactured  home  already  owned  by 
the  borrower.  Section  20t.l0(f)(5)  would 
provide  that  the  maximum  loan  amount 
for  this  type  of  loan  could  not  exceed 
the  lessor  of  (a)  the  cost  to  the  borrower 
of  prepaying  the  existing  loan  on  the 
home,  plus  the  purchase  price  of  the  lot. 
or  (b)  the  appraised  value  of  the  home 
and  lot.  as  determined  by  a  HUD- 
epproved  appraisal,  up  to  a  maximum  of 
$54,000.  Section  201.11(c)(4)  would  hmit 
the  maximum  tenn  to  the  same  lime 
hmit  us  any  other  Lombinafion  loan. 
Section  201.19(a)(3)  would  specify  that 
this  ti  pe  of  loan  shall  be  subject  to  all  of 
the  requirements  of  the  regulations 
except  for  the  execution  of  a  placement 
certificate.  Section  201 .23(d)  would  be 
amended  to  pro\ide  that  the  borrower's 
equity  in  the  home  may  be  accepted  in 
lieu  of  all  or  part  of  the  required 
downpaymcnt  on  the  combination  loan; 
however,  this  procedure  may  not  result 
in  the  borrower  receiving  any  cash 


payment  if  the  borrower's  equity  in  the 
home  exceeds  the  reifulred 

downpayment. 

Proceeding  Against  the  Loan  Security 

Section  2m.51|b)(l)  presently  states 
that,  when  a  manufactured  home  loan  is 
in  default  and  the  lender  cannot  contact 
the  borrower  during  the  notice  period 
required  by  S  201.50(b),  the  lender  or  its 
agent  shall  make  a  visual  inspection  of 
the  property,  determine  wliether  the 
property  is  vacant  or  abandoned,  and 
prepare  an  inspection  report.  It  also 
provides  that  the  lender  shall  take 
reasonable  steps  to  preserr'e  and 
maintain  the  property  if  this  does  not 
constitute  trespass. 

The  Department  proposes  to 
redesignate  this  section  as  §  2(J1.51fb)(2) 
and  amend  it  to  require  thai  a  visual 
inspection  and  preparation  of  a 
condition  report  tie  carried  out  by  the 
lender  or  its  agent  on  oU  manufactured 
home  loans  prior  lo  foreclosure  or 
repossessioii.  If  the  lender  determines 
that  the  borrower  hat  abandoned  the 
property,  the  lender  wovid  be  expected 
to  take  immediate  steps  to  secure  and 
preserve  the  property.  In  cases  of 
abandonmenl.  the  lender  would  not 
have  to  send  a  notice  of  default  and 
acceleration  to  the  borrower  or  any 
other  person  who  remains  Hable  for  the 
repayment  of  the  loan  obligation,  unless 
required  to  do  so  by  Stale  law. 

The  Department  also  proposes  lo 
amend  f  201. 51(b)(3)  lo  require  that  the 
HUD-approved  appraisal  of  the  property 
be  performed  on  the  homesite.  unless 
the  site  owner  requests  in  writing  that 
the  home  be  removed  before  the 
appraisal  can  be  performed.  The 
Department  believes  that  this 
requirement  will  encourage  on-site 
repossession  and  resale  of 
manufactured  horr.es,  and  will  result  in 
higher  resale  prices  and  lower  claim 
losses. 

In  a  related  change,  i  2C1.55(b)(3) 
would  be  amended  to  explicitly  state 
that  the  costs  of  site  inspection  and 
property  appraisal  in  connection  vnth 
the  repossession  are  ehgible  for 
reimbursement  us  part  of  the  lender's 
insurance  claim. 

Maximum  Loan  Amourttfor 
Repossessed  Homes 

At  present,  i  2O1.10(b;(3)  provides 
that  Ihe  maximum  loan  amount  for  the 
purchase  of  a  repossessed  manufactured 
home  that  was  previously  insured  under 
Title  1  shall  be  the  greater  of  90  percent 
of  the  purchase  price  or  90  percent  of  the 
appraised  value  plus  the  cost  of 
transfiortation,  set-up  and  other  items. 
SimilaHy.  5  201.10(d)(3)  provides  that 
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the  maximum  loan  amount  for  the 
purchase  of  a  repossessed  or  foreclosed 
manufactured  home  and  lot  that  was 
previously  insured  under  Title  I  shall  be 
the  greater  of  95  percent  of  the  purchase 
price  or  95  percent  of  the  appraised 
value.  These  two  provisions  were 
included  in  the  regulations  in  a  belief 
that  they  would  help  prevent  "low  ball" 
appraisals  by  independent  fee 
appraisers,  which  would  drive  down  the 
resale  price  of  repossessed  or  foreclosed 
properties. 

Since  December  1987,  all  appraisals  of 
repossessed  or  foreclosed  units  have 
been  carried  out  under  a  contract  with 
the  Department,  and  thus,  low 
appraisals  by  independent  fee 
appraisers  is  no  longer  an  issue.  In 
addition,  the  Department  has 
determined  that  the  application  of  this 
maximum  loan  amount  calculation  and 
the  minimum  downpayment  provisions 
in  S  201.23  always  result  in  the  purchase 
price,  and  the  the  appraised  value,  being 
the  determinant  of  the  loan  amount  As 
a  consequence,  if  the  purchase  price  is 
higher  than  the  appraised  value,  the 
Department  may  be  insuring  a  loan 
amount  that  is  greater  than  the  value  of 
the  property. 

After  a  detailed  review  of  this  issue, 
the  Department  has  concluded  that 
these  sections  should  be  deleted  from 
the  regulations  and  SS  201.10  (b)(2)  and 
(d)(2)  should  be  amended  to  indicate 
that  the  maximum  loan  amount  for  all 
existing  manufactured  homes  and  home 
and  lot  combinations  would  be  based 
upon  the  lesser  of  the  purchase  price  of 
the  appraised  value. 

Amendments  to  Part  200 

Part  200  contains  miscellaneous 
provisions  relating  to  the  loan  and 
mortgage  insurance  programs  of  the 
Department  under  Titles  I  and  II  of  the 
National  Housing  Act  The  Department 
proposes  to  remove  subparts  F  and  R 
from  part  200. 

Subpart  F.  Property  Improvement 
Loan  Procedures  and  Processing,  is  a 
general  description  of  the  Title  I 
program  as  it  existed  in  1971.  when  the 
subpart  was  published  Subpart  F  has 
never  been  amended,  even  though  there 
have  been  many  changes  in  the  Title  I 
program  since  its  publication,  including 
the  addition  of  the  manufactured  home 
loan  program.  The  Department  proposes 
to  remove  this  subpart  to  avoid  conflicts 
which  may  arise  from  the  disparities 
between  the  subpart  and  part  201. 

The  Department  also  proposes  to 
remove  Subpart  R.  Claims  Collection 
Standards,  which  has  not  been  revised 
since  1983.  As  noted  earlier,  provisions 


relating  to  Title  I  debt  collection  would 

be  included  in  a  new  subpart  G  of  part 

201. 

Conforming  and  Clarifying  Amendments 

The  Department  proposes  to  amend 
various  other  sections  of  the  regulations 
in  24  CFR  part  201  to  conform  them  to 
the  changes  discussed  above.  In 
addition,  the  Department  proposes  to 
make  other  amendments  for  the  purpose 
of  clarifying  the  text  of  the  regulations. 
Conforming  and  clarifying  amendments 
are  being  proposed  to  §5  201.1.  201.2. 
201.3.  201.10.  201.11,  201.17,  201.21, 
201.25,  201.26,  201.30,  201.54  and  201.55. 

Applicability  of  Proposed  Amendments 

Provisions  relating  to  the  approval  or 
reapproval  of  lenders,  loan 
correspondents  and  dealers  would 
applicable  to  all  applications  for 
approval  or  reapproval  received  on  or 
after  the  effective  date  of  these 
regulations.  Provisons  relating  to  the 
process  of  loan  origination  would  be 
applicable  to  all  loans  for  which  loan 
applications  are  approved  on  or  after 
the  effective  date  of  the  regulations. 
Provisons  relating  to  loan  servicing, 
claim  filing,  and  insurance  coverage 
reserve  accounts  would  be  applicable  to 
all  loans  in  existence  on  or  after  the 
effective  date  of  the  regulations, 
regardless  of  when  they  have  been  or 
will  be  reported  for  insurance. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  Inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development,  Room 
10276.  451  Seventh  Street.  SW.. 
Washington.  DC  20410. 

Regulatory  Impact 

This  rule  does  not  constitute  a  "major 
rule  '  as  that  term  is  defined  in  section 
l(b]  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
Indicates  that  it  would  not  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  In  costs  or  prices  for 
consumers.  Individual  Industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment. 


productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  expert  markets. 

Regulatory  Flexibility  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  undersigned  hereby  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  majority  of  financial 
institutions  participating  in  the  Title  I 
program  are  large  depository  institutions 
and  none  of  the  proposed  changes  pose 
undue  burdens  for  small  entities  seeking 
to  conduct  Title  I  loan  transactions. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
lenders  and  borrowers,  and  would  not 
impinge  upon  the  relationship  between 
the  Federal  government  and  State  and 
local  governments.  As  a  result,  the  rule 
is  not  subject  to  review  under  the  Order. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12606.  The  Family,  has 
determined  that  this  rule  would  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  or  general  well- 
being,  and  thus,  is  not  subject  to  review- 
under  the  Order.  The  rule  involves 
requirements  for  property  improvement 
and  manufactured  home  loans  insured 
by  the  Department.  Any  effect  on  the 
family  would  likely  be  indirect  and 
insignificant. 

Public  Reporting  Burden 

The  information  collection 
requirements  in  Part  202  of  this  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  through  3520);  these 
requirements  have  previously  been 
assigned  0MB  Control  Number  2502- 
0017.  In  accordance  with  5  CFR  1320.21. 
the  following  table  discloses  the 
Department's  estimated  burden  for  each 
collection  of  information  in  Part  202  of 
the  rule. 
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Inkxmalion  coll«ction  and  recordkeeping  requtrements 


AppAcation  for  approval  as  a  Title  I  lerxjing  Instrtution — 

Application  supplement  Schedule  I:  Lender's  qualifications  for  TWe 

I  Program. 
Application  supplement,  Schedule  II:  Lender's  information  for  HUD 

data  liase. 

NotrficatKXi  of  new  Title  I  Brancfi  Office 

Not/flcation  of  Corporate  changes  in  lending  institution — ™ 

'V  early  verification  report  on  lending  Institution 

Recordkeeping „„ 


Reference  In  Itwrute 


S  202.1(b) _.. 

f  202.1(b) ™ 

J  202.1(b) 

S  202J}(f) 

5202.3(1) 

S  202.3(g) 

M  202.2-202.6 


HUD  form  used 


92001-4..-. 
92001 -LC. 

92001 -LD.. 


92001-4.8... 

92001 -LK 

92001 -UV...„ 

No  form  prescribed . 


Est«n«ed 

nunber  of 

reapondems 


300 
300 

300 

300 

1,400 
7.000 
7.0O0 


Hours  per 
response 


Told 
burden 
hours 


1.0 
1.0 

1.0 

1.0 

0.5 
10 

0.25 


300 
300 

300 

300 

700 
7,000 
1,750 


Regulatory  Agenda 

This  rule  was  listed  as  item  number 
1179  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
October  29, 1990  (55  FR  44530)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.110    Manufactured  Home  Loan 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14.142    Property  Improvement  Loan 
Insurance  for  Improving  All  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 

14.162    Mortgage  Insurance — Combination 
and  Manufactured  Home  Lot  Loans 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity,  Fair  housing.  Housing 
standards,  Loan  programs — Housing 
and  community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements,  Minimum 
property  standards.  Incorporation  by 
reference. 

24  CFR  Part  201 

Health  facilities,  Historic 
preservation.  Home  improvement, 
Mobile  homes,  Manufactured  homes  and 
lots.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  202 

Approval  of  lending  institutions, 
Credit  insurance,  Administrative 
practice  and  procedure.  Government 
contracts. 

Accordingly,  the  Department  proposes 
to  amend  24  CFR  parts  200,  201,  and  202 
as  follows; 


PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  would  continue  to  read  as 
follows: 

Authority;  Titles  1  and  II.  National  Housing 
Act  (12  U.S.C.  1701  through  1715z-18);  sec. 
7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 
Subparts  T  and  U  are  also  issued  under  sec. 
165.  Housing  and  Community  Development 
Act  of  1987  (42  U.S.C.  3543):  subpart  T  is  also 
issued  under  sec.  101.  Housing  and  Urban 
Development  Act  of  1965  (12  U.S.C.  17018). 
and  sec.  203,  Housing  and  Community 
Development  Amendments  of  1978  (12  U.S.C. 
17152-11). 

2.  In  subpart  F,  Property  Improvement 
Loan  Procedures  and  Processing,  and 
subpart  R,  Claims  Collection  Standards, 
§§  200.165  through  200.179.  200.900,  and 
200,905  would  be  removed,  and  subparts 
F  and  R  would  be  reserved. 

PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

3.  The  authority  citation  for  24  CFR 
part  201  would  continue  to  read  as 
follows: 

Authority:  Sec.  2.  National  Housing  Act  (12 
U.S.C.  1703);  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

4.  Section  201.1  would  be  revised  to 
read  as  folllows: 

§201.1    Purpose. 

These  regulations  implement  the 
provisions  of  section  2  of  Title  I  of  the 
National  Housing  Act  (12  U.S.C.  1703). 
They  contain  the  requirements  under 
which  an  approved  financial  institution 
may  obtain  insurance  on  loans  made  for 
the  alteration,  repair  or  improvement  of 
property,  for  the  purchase  of  a 
manufactured  home  and/or  the  lot  on 
which  to  place  such  home,  for  the 
purchase  and  installation  of  fire  safety 
equipment  in  existing  health  care 
facilities,  and  for  the  preservation  of 
historic  structures.  The  insurance 
granted  by  the  Secretary  of  Housing  and 
Urban  Development  shall  be  available 
only  for  loans  involving  property  located 


within  a  State.  The  insurance  can  cover 
up  to  10  percent  of  the  amount  of  all 
insured  Title  I  loans  in  the  financial 
institution's  portfolio  at  any  time,  as 
reflected  in  the  total  amount  of 
insurance  coverage  contained  in 
insurance  coverage  reserve  accounts 
established  by  the  Secretary.  As  limited 
by  the  amount  of  insurance  coverage  in 
such  reserve  accounts,  the  insurance 
can  cover  up  to  90  percent  of  the  loss  on 
any  individual  loan. 

5.  Section  201.  2  would  be  amended  by 
removing  paragraph  (ii):  by 
redesignating  paragraphs  (g)  through  (o) 
as  paragraphs  (h)  through  (p);  by 
redesignating  paragraphs  (p)  through 
(hh)  as  paragraphs  (rj  through  (jj):  by 
redesignating  paragraphs  (jj)  through  (11) 
as  paragraphs  (kk)  through  (mm);  by 
adding  new  paragraphs  (g)  and  (q);  and 
bv  revising  paragraphs  (c),  (h).  (i).  (o), 
(r),  (11)(2),  and  (mm)  to  read  as  follows; 

§201.2    Defirtitions. 

•  •         ♦         «         • 

(c)  Borrower  means  one  who  applies 
for  and  receives  a  loan  insured  under 
this  pari,  or  one  who  is  obligated  for  the 
repayment  of  a  loan  obligation  insured 

under  this  part. 

•  •         •         •        « 

(g)  Debtor  means  the  borrower,  any 
co-maker  or  co-signer,  and  any 
assumptor  who  is  liable  for  the 
repayment  of  a  defaulted  loan  obligation 
insured  under  this  part. 

(h)  Default  means  a  failure  by  the 
borrower  to  make  any  payment  due 
under  the  note,  when  such  failure 
continues  for  a  period  of  30  days.  For  the 
purpose  of  these  regulations,  the  "date 
of  default"  shall  be  consider  as  30  days 
after  the  first  failure  to  make  an 
installment  payment  on  the  note  which 
is  not  covered  by  susequent  payments, 
when  applied  to  the  overdue 
installments  in  the  order  in  which  they 
became  due. 

(i)  Direct  loan  means  a  loan  for  which 
a  borrower  makes  application  directly  to 
a  lender  without  any  assistance  from  a 
dealer.  The  credit  application,  signed  by 
the  borrower,  may  be  filled  out  by  the 
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borrower  or  by  a  person  acting  at  the 
direction  of  the  borrower  who  does  not 
have  a  financial  interest  in  the  loan 
transaction.  The  lender  may  disburse 
the  loan  proceeds  solely  to  the  borrower 
or  jointly  to  the  borrower  and  other 
parties  to  the  transaction.  If  a  dealer 
takes  legal  action  required  by  State  law 
in  order  for  the  lender  to  obtain  a  valid 
and  enforceable  lien  against  the 
property,  such  acation  by  the  dealer  will 
not  convert  an  otherwise  direct  loan  to  a 

dealer  loan. 

•  «•*•* 

(o)  Lender  means  a  financial 
institution  which  (1)  Holds  a  valid  Title  I 
contract  of  insurance  and  continues  to 
be  approved  by  the  Secretary  under  24 
CFR  Part  202  to  originate,  purchase. 
service,  and/or  sell  loans  insured  undur 
this  part;  (2)  is  under  suspension  or 
holds  a  Title  I  contract  of  insurance  that 
has  been  terminated,  but  which  remains 
responsible  for  servicing  or  selling  Title 
I  loans  which  it  holds  and  is  authorized 
to  file  insurance  claims  on  such  loans,  or 
(3)  is  approved  by  the  Secretary  under 
24  CFK  Part  202  as  a  loan  correspondent 
for  the  purpose  of  originating  Title  I 
direct  loans  for  sale  or  transfer  to  a 
sponsoring  lending  institution  which 
holds  a  valid  Title  I  contract  of 
insurance  and  is  not  under  suspension. 

•  •        •        «        • 

(q)  Loan  correspondent  means  a 
financial  institution  approved  by  the 
Secretary  to  originate  Title  I  direct  loans 
for  sale  or  transfer  to  a  sponsoring 
financial  institution  which  holds  a  valid 
Title  I  contract  of  insurance  and  is  not 
under  suspension. 

(r)  Manufacturer's  invoice  means  a 
document  issued  by  a  manufacturer  and 
provided  with  a  manufactured  home  to  a 
retail  dealer  which  separately  details 
the  wholesale  (base)  prices  at  the 
factory  for  specific  models  or  series  of 
manufactured  homes  and  itemized 
options  (large  appliances,  built-in  items 
and  equipment),  plus  actual  itemized 
charges  for  freight  from  the  factory  to 
the  dealer's  lot  or  the  homesite 
(including  any  rental  of  wheels  and 
axles)  and  for  any  sales  taxes  to  be  paid 
by  the  dealer.  The  invoice  may  recite 
such  prices  and  charges  on  an  itemized 
basis  or  by  stating  an  aggregate  price  or 
charge,  as  appropriate,  for  each 
category.  The  manufacturer  shall  certify 
in  the  invoice  as  follows: 

The  undersigned  certifies  under 
applicable  criminal  and  civil  penalties 
for  fraud  and  misrepresentation  that:  (1) 
The  wholesale  (base)  prices  for  the 
manufactured  home  and  itemized 
options,  the  charges  for  freight  and 
dealer-paid  sales  taxes,  and  all  other 
statements  in  this  invoice  are  true  and 


accurate;  (ii)  all  such  prices  reflect  the 
actual  dealer  costs  at  the  factory,  as 
quoted  in  the  applicable  current 
manufacturer's  wholesale  (base)  price 
list;  and  (iii)  except  for  any  payments  of 
volume  incentives  or  special  benefits 
related  to  this  transaction,  all  such 
prices  and  charges  exclude  any  costs 
of — and  the  manufacturer  will  make  no 
payments  to  or  for  the  benefit  of  the 
dealer  and/or  home  purchaser 
concerning — trade  association  fees  or 
charges,  discounts,  bonuses,  refunds. 
rebates,  prizes,  loan  discount  points  or 
other  financing  charges,  or  anything  else 
of  more  than  a  nominal  value  of  $10 
which  will  inure  to  the  benefit  of  the 
dealer  and/or  home  purchaser  at  any 

dale. 

•        «        t        •        < 

(")•** 

(2)  Whether  or  not  available  on  an 
optional  basis,  do  not  increase  or 
decrease  the  wholesale  (base)  prices  for 
the  sale  of  a  specific  home  or  options  or 
the  charges  for  freight  and  dealer-paid 
sales  taxes  as  detailed  in  the 
manufacturers  invoice,  for  a  specific 
sale  to  a  retail  dealer; 
«         •         •        •        * 

(mm)  Wholesale  (base) price  list 
means  the  price  list(s),  as  periodically 
amended,  which  arc  published  and 
distributed  by  a  home  manufacturer  to 
all  retail  dealers  in  a  given  marketing 
area,  quoting  the  actual  wholesale 
(base)  prices  at  the  factory  for  specific 
models  or  series  of  manufactured  homes 
and  itemized  options  offered  for  sale  to 
such  dealers  during  a  specified  period  of 
time.  The  wholesale  (base)  prices  may 
include  the  manufacturer's  projected 
costs  of  providing  volume  incentives 
and  special  benefits  related  to  sales  to 
dealers  during  the  period.  All  such 
wholesale  (base)  prices  shall  exclude 
any  costs  of  trade  association  fees  or 
charges,  discounts,  bonuses,  refunds, 
rebates,  prizes,  loan  discount  points  or 
other  financing  charges,  or  anything  else 
of  more  than  a  nominal  value  of  $10 
which  will  inure  to  the  benefit  of  a 
dealer  and/or  home  purchaser  at  any 
date.  Each  price  list  and  amendment 
shall  be  retained  by  the  manufacturer 
for  a  minimum  period  of  six  years  from 
the  date  of  publication  so  as  to  be 
available  to  HUD  and  other  Federal 
agencies  upon  request. 

6.  Section  201.3  would  be  revised  to 
read  as  follows: 

S  201.3    AppttcabUtty  o<  the  r»9ulatlon«. 

The  regulations  in  this  part  may  be 
amended  by  the  Secretary  at  any  time. 
Such  amendment  shall  not  adversely 
affect  the  insurance  privileges  of  a 
lender  on  any  loan  which  has  been 


made  or  for  which  a  loan  application 
has  been  approved  before  the  effective 
date  of  the  amendment. 

7.  Section  201.4  would  be  removed 
and  reserved. 

8.  Section  201.5  would  be  revised  to 
read  as  follows: 

§201^    Waivers. 

(a)  Waiver  of  regulatory 
requirements.  The  Secretary  in  an 
individual  case  (or  in  a  class  of  cases) 
may  waive  any  requirement  of  this  part 
not  required  by  statute  if  the  Secretary 
finds  that  application  of  such 
requirement  would  adversely  affect 
achievement  of  the  purposes  of  the  Act. 

(b)  Waiver  of  lender's  noncompliance. 
The  Secretary  may  waive  a  lender's 
noncompliance  with  any  provision  of 
this  part,  subject  to  statutory  limitations, 
when  it  is  determined  that  enforcement 
of  the  regulations  would  impose  an 
injustice  upon  a  lender  which  has 
substantially  complied  with  the 
regulations  in  good  faith  and  refunded 
or  credited  any  excess  charge  made,  and 
when  such  waiver  does  not  involve  an 
increase  in  the  Secretary's  obligation 
beyond  that  which  would  have  been 
involved  if  the  lender  was  in  full 
compliance  with  the  regulations. 

9.  Section  201.10  would  be  amended 
by  revising  paragraphs  (b)  and  (d)  and 
by  adding  a  new  paragraph  (0(5)  to  read 
as  follows: 

§  201.10    Loan  amounts. 
.        .        .        •        • 

(b)  Manufactured  home  purchase 
loans. 

(1)  The  total  principal  obligation  for  a 
loan  to  purchase  a  new  manufactured 
home  shall  not  exceed  the  sum  of  the 
following  itemized  amounts,  up  to  a 
maximum  of  $40,500: 

(i)  125  percent  of  the  sum  of  the 
wholesale  (base)  price  of  the  home  and 
any  itemized  options,  and  the  charge  for 
freight,  as  detailed  in  the  manufacturer's 
invoice; 

(ii)  The  charge  for  any  sales  taxes  to 
be  paid  by  the  dealer,  as  detailed  in  the 
manufacturer's  invoice; 

(iii)  Transportation  to  the  homesite, 
including  the  rental  of  wheels  and  axles, 
(if  not  included  in  the  freight  charges), 
set-up  and  anchoring  charges,  not  to 
exceed  $600  per  module; 

(iv)  Skirting  costs,  not  to  exceed  $400; 

(v)  The  actual  cost  to  the  borrower  of 
a  garage,  carport,  patio  or  other 
comparable  appurtenance  to  the 
manufactured  home,  as  stated  in  the 
retail  purchase  contract  and  as 
approved  by  the  Secretary; 
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(vi)  The  actual  dealer's  cost  of 
purchasing  and  installing  a  central  air 
conditioning  system  or  heat  pump,  if  not 
installed  by  the  manufacturer,  and 

(vii)  Any  applicable  charges 
authorized  at  §  201.25(b). 

(2)  The  total  principal  obligation  for  a 
loan  to  purchase  an  existing 
manufactured  home  shall  not  exceed  the 
lesser  of 

(i)  90  percent  of  the  appraised  value  of 
the  home  as  equipped  and  furnished  (as 
determined  by  a  HUD-approved 
appraisal)  and  90  percent  of  any 
itemized  amounts  allowed  under 
paragraphs  (b)(1)  (iii)  through  (vii)  of 
this  section,  if  incurred;  or 

(ii)  90  percent  of  the  purchase  price  of 
the  home, 

up  to  a  maximum  of  $40,500. 

(3)  The  purchase  price  of  a  new 
manufactured  home  financed  with  a 
manufactured  home  purchase  loan 
includes  the  retail  costs  to  the  borrower, 
as  itemized  in  the  purchase  contract,  of 
all  items  set  forth  in  paragraph  (b)(1)  of 
this  section.  The  purchase  price  of  an 
existing  manufactured  home  financed 
with  a  manufactured  home  purchase 
loan  includes  the  retail  costs  to  the 
borrower  of  the  home  as  equipped  and 
furnished,  as  itemized  in  the  purchase 
contract,  including  any  itemized 
amounts  allowed  under  paragraphs 
(b)(1)  (iii)  through  (vii)  of  this  section,  if 
incurred. 

•        t        *        •        * 

(d)  Combination  loans.  (1)  The  total 
principal  obligation  for  a  loan  to 
purchase  a  new  manufactured  home  and 
a  lot  on  which  to  place  the  home  shall 
not  exceed  the  sum  of  the  following 
itemized  amounts,  up  to  a  maximum  of 
$54,000: 

(i)  125  percent  of  the  sum  of  the 
wholesale  (base)  price  of  the  home  and 
any  itemized  options,  and  the  charge  for 
freight,  as  detailed  in  the  manufacturer's 
invoice; 

(ii)  Fne  charge  for  any  sales  taxes  to 
be  paid  by  the  dealer,  as  detailed  in  the 
manufacturer's  invoice; 

(iii)  Transportation  to  the  homesite, 
including  the  rental  of  wheels  and  axles 
(if  not  included  in  the  freight  charges), 
set-up  and  anchoring  charges,  not  to 
exceed  $900  per  module; 

(iv)  The  actual  dealer's  cost  of 
purchasing  and  installing  a  central  air 
conditioning  system  or  heat  pump,  if  not 
installed  by  the  manufacturer 

(v)  The  appraised  value  of  the 
developed  manufactured  home  lot  (as 
determined  by  a  HUD-approved 
appraisal,  including  on-site  water  and 
utility  connections,  sanitary  facilities, 
site  improvements  and  landscaping)  or 
the  purchase  price,  whichever  is  less; 


(vi)  The  actual  cost  to  the  borrower  or 
the  appraised  value  (as  determined  by  a 
HUD-approved  appraisal)  of 
appurtenances  to  the  home  such  as  a 
permanent  foiuidation.  garage,  carport 
to  patio;  and 

(vii)  Any  applicable  charges 
authorized  at  S  201.25(b), 

(2)  The  total  principal  obligation  for  a 
loan  to  purchase  an  existing 
manufactured  home  and  lot  shall  not 
exceed  the  lesser  of 

(i)  95  percent  of  the  total  appraised 
value  of  the  home,  the  lot.  and  any 
appurtenances  (as  determined  by  a 
HUD-approved  appraisal),  plus  95 
percent  of  any  applicable  charges 
authorized  at  §  201.25(b);  or 

(ii)  95  percent  of  the  purchase  price  of 
the  home,  the  lot,  and  any 
appurtenances,  up  to  a  maximum  of 
$54,000. 

(3)  The  purchase  price  of  a  new 
manufactured  home  and  a  lot  financed 
with  a  combination  loan  includes  the 
retail  costs  to  the  borrower,  as  itemized 
in  the  purchase  contract(s),  of  all  items 
set  forth  in  paragraph  (d)(1)  of  this 
section.  The  purchase  price  of  an 
existing  manufactured  home  and  lot 
financed  with  a  combination  loan 
includes  the  retail  costs  to  the  borrower 
of  the  home,  the  lot,  and  any 
appurtenances,  as  itemized  in  the 
purchase  contract(8),  including  any 
applicable  charges  authorized  at 

§  201.25(b). 

•  «        •        *        •    , 

(0*  *  * 

(5)  The  total  principal  obligation  of  the 
combination  loan  which  results  from  a 
borrower's  existing  uninsured 
manufactured  home  purchase  loan  being 
refinanced  in  connection  with  the 
purchase  of  a  manufactured  home  lot 
shall  not  exceed 

(i)  The  cost  to  the  borrower  of 
prepaying  the  existing  loan  on  the  home, 
plus  the  purchase  price  of  the  lot;  or 

(ii)  The  appraised  value  of  the  home 
and  lot  (as  determined  by  a  HUD- 
approved  appraisal),  whichever  is  less, 

up  to  a  maximum  of  $54,000. 
«        «        t        *        * 

10.  Section  201.11  would  be  amended 
by  revising  paragraph  (c)(2)  and  by 
adding  a  new  paragraph  (c)(4)  to  read  as 
follows: 

§201.11    Loan  maturittes. 

*  •        •        •        • 

(c)  •  *  * 

(2)  The  term  of  a  loan  made  to 
refinance  a  borrower's  existing 
uninsured  manufactured  home  purchase 
loan  or  existing  uninsured  combination 
loan  shall  not  exceed  the  maximum  term 


permitted  under  paragraph  (b)  of  this 
section  for  the  particular  type  of  loan. 
•        •        •        •        • 

(4)  The  term  of  the  combination  loan 
which  results  from  a  borrower's  existing 
uninsured  manufactured  home  purchase 
loan  being  refinanced  in  connection 
with  the  purchase  of  a  manufactured 
home  lot  shall  not  exceed  the  maximum 
term  permitted  under  paragraph  (b)  of 
this  section  for  the  particular  type  of 
loan. 

11.  Section  201.17  would  be  revised  to 
read  as  follows: 

§  201.17    Prepayment  provision. 

The  note  shall  contain  a  provision 
permitting  full  or  partial  prepayment  of 
the  loan. 

12.  Section  201.19  would  be  amended 
by  revising  the  section  title  and 
paragraphs  (a)(1)  (i)  and  (iv)  and  (a)(3) 
(ii)  and  (iii);  by  adding  a  new  paragraph 
(a)(3)(iv);  by  revising  the  title  of 
paragraph  (b);  and  by  adding  a  new 
paragraph  (c),  to  read  as  follows; 

§201.19    Raflnancad  and  assunwd  loans. 

(a)  •  *  * 

(1)  *  *  * 

(i)  A  loan  that  is  in  default  may  not  be 
refinanced  for  an  amount  greater  than 
the  original  principal  obligation  of  the 

loan; 

•        *        •        «        • 

(iv)  The  refinancing  of  a  loan  for  an 
assumptor  shall  be  subject  to  all  of  the 
requirements  of  this  part  except 
51  201.20  (b)  and  (c).  201.21  (b)  through 
(e).  201.23,  and  201.26;  however,  a  lender 
may  not  refuiance  a  loan  for  an 
assumptor  unless  the  original  borrower 
and  any  intervening  assumptors  have 
been  released  from  any  liability  for 
repayment  of  the  loan  in  accordance 
with  paragraphs  {c)(3)  and  (c)(4)  of  this 
section,  or  the  Secretary  has  approved  a 
release  of  the  original  borrower  and  any 
intervening  assumptors  in  accordance 
with  §  201.24(e), 

(3)  •  •  • 

(ii)  Refinancing  of  an  existing 
uninsured  manufactured  home  purchase 
loan  or  combination  loan  shall  be 
subject  to  all  the  requirements  of  this 
part  applicable  to  the  particular  type  of 
loan,  except  {§  201.23  and  201.26(b)(4): 

(iii)  Refinancing  of  an  existing 
uninsured  manufactured  home  lot  loan 
in  cormection  with  the  purchase  of  a 
manufactured  home  shall  be  subject  to 
all  of  the  requirements  of  this  part:  and 

(iv)  Refinancing  of  an  existing 
uninsured  manufactured  home  purchase 
loan  in  connection  with  the  purchase  of 
a  manufactured  home  lot  shall  be 
subject  to  all  of  the  requirements  of  this 
part,  except  §  201.26(b)(4). 
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(b)  Note  and  security  requirvnwnts  fur 
refinanced  loans.  ' 

(c)  Assumed  loans. 

(1)  An  existing  insured  property 
improvement  loan  or  manufactured 
home  loan  may  be  assumed,  subject  to 

(i)  A  determination  by  the  lender  that 
the  atsumptor  is  eligible  under 
S  2m.20(a)  or  201.21(a)  and  meets  the 
requirements  of  S  201.22,  and 

(ii)  The  execution  of  an  assumption 
agreement  satisfactory  to  the  lender  and 
signed  by  the  assumptor  and  the  original 
borrower  or  previous  assumptor  at  the 
time  of  assumption. 

The  lender  shall  not  permit  an 
assumption  under  any  other 
circumstances,  and  shall  include 
appropriate  provisions  in  any  note  or 
security  agreement  to  enforce  this 
prohibition. 

(2)  Prior  to  the  execution  of  the 
assumption  agreement,  the  lender  shall 
provide  the  assumptor  with  a  written 
notice,  to  be  signed  by  the  assumptor 
and  returned  to  the  lender,  that 

|i)  Slates  that  the  loan  being  assumed 
is  insured  by  HUD  and  describes  the 
actions  the  Secretary  may  take  to 
recover  the  debt  if  the  assumptor 
defaults  on  the  loan  and  an  insurance 
claim  is  paid,  and 

(ii)  Constitutes  the  assumptor's 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C.  3717. 

The  signed  notice  shall  be  retained  in 
the  loan  file. 

(3)  The  original  borrower  and  any  co- 
maker or  co-signer  shall  be  rpjoased 
from  liability  for  the  repaymf-nt  of  a  loan 
ol'ligation  insured  under  this  part  af't^r 
the  assumptor  and  any  subsequent 
assumptor  have  made  regular 
installment  payments  on  the  loan  for  a 
period  of  24  consecutive  months  without 
any  period  of  default.  If  this  condition  is 
met.  the  prior  approval  of  the  Secretary 
under  $  201.24(e)  is  not  required 

(4)  An  assumptor  and  any  co-maker  or 
co-signer  shall  be  released  from  liability 
for  the  repayment  of  a  loan  obligation 
insured  under  this  part  after  the 
subsequent  assumptor  or  assumptors 
have  made  regular  installment  payments 
on  the  loan  for  a  period  of  24 
consecutive  months  without  a  period  of 
default.  If  this  condition  is  met.  the  prior 
approval  of  the  Secretary  under 

i  201.24(e)  is  not  required, 

(5)  Evidence  of  the  release  of  liability 
under  paragraphs  (c)(3)  or  (c)(4)  of  this 
section  shall  be  retained  in  the  loan  file 
The  lender  shall  furnish  such  evidence 
to  any  person  who  has  been  released. 
upon  request  of  that  person 


13.  Section  201.20  would  be  amended 
by  adding  a  new  paragraph  (a)(3)  to 
read  as  follows: 

§201.20    Property  tinpfovwnent  »o«n 
•UgtbtUty. 


(a)-    •   • 

(3)  For  any  property  improvement 

loan  in  excess  of  $5,000,  the  borrower 

shall  have  equity  in  the  property  being 

improved  at  least  equal  to  the  loan 

amount.  Acceptable  procedures  for 

determining  the  market  value  of  the 

property  and  evaluating  whether  the 

borrower  has  sufficient  equity  in  the 

property  will  be  established  by  the 

Secretary,  and  lenders  will  be  given 

notice  of  the  procedures. 
..... 

14.  Section  201.21  would  be  amended 
by  revising  paragraphs  (b)(1).  (c)(2).  and 
(c)(3),  and  the  title  of  paragraph  (c).  and 
by  adding  a  new  paragraph  (c)(4).  to 
read  as  follows: 

§  201.21     Manufactured  tiome  loan 
•tlglbtlity 

«  «  •  «  • 

(b)  •  •  * 

(1)  The  loan  proceeds  may  be  used  for 
the  purchase  or  refinancing  of  a 
manufactured  home,  a  suitably 
developed  lot  on  which  to  place  a 
manufactured  home  already  owned  by 
the  borrower,  or  a  manufactured  home 
and  a  suitably  developed  lot  for  the 
home  in  combination  The  loan  proceeds 
may  also  be  used  to  refinance  an 
existing  manufactured  home  already 
owned  by  the  borrower  in  connection 
with  the  purchase  of  a  manufactured 
home  lot,  or  to  refinance  a  lot  already 
owned  by  the  borrower  in  connection 
with  the  purchase  of  a  manufactured 
home.  Where  the  proceeds  are  for  a 
manufactured  home  purchase  loan  or 
combination  loan,  the  home  must  be  the 
borrower's  principal  residence.  Where 
the  proceeds  are  for  a  manufactured 
home  lot  loan,  the  borrower's 
manufactured  home  must  be  placed  on 
the  lot  and  occupied  as  the  borrower's 
principal  residence  within  six  months 
after  the  date  of  the  loan. 
.         .         .        •        • 

(c)  Construction,  transportation  and 
installation  requirements. 

(2)  During  any  period  of 
transportation  from  the  factory  to  the 
borrower's  homesite,  the  structural 
integrity  of  the  manufactured  home  shall 
be  maintained  so  that  it  will  be  livable 
and  durable. 

(3)  The  installation  or  erection  of  the 
manufactured  home  on  the  homesite 
shall  comply  with  the  manufacturer's 
requirements  for  anchoring,  support, 
stability  and  maintenance.  Any 
permanent  foundation  shall  be 


constructed  in  accordance  with  the 
current  edition  of  HUD's  Permanent 
Foundations  Guide  for  Manufactured 
Housing  (HUD  Handbook  4930.3). 
(4)  For  any  manufactured  home 
purchase  loan  or  combination  loan 
involving  a  sale  of  the  manufactured 
home  by  a  dealer,  the  dealer  shall 
inspect  the  manufactured  home,  as 
installed  or  erected  on  the  homesite,  for 
structural  damage  or  other  defects 
resulting  from  the  transportation  and 
installation  of  the  home.  The  dealer 
shall  also  test  the  performance  of  the 
home's  plumbing,  mechanical  and 
electrical  systems  to  assure  that  they 
are  fully  operational. 
.         .         .         •        • 

15.  Section  201.22  would  be  amended 
by  redesignating  paragraphs  (a)  (3),  (4). 
(5).  and  (6)  as  paragraphs  (a)  (4).  (5).  (8). 
and  (9).  respectively;  by  adding  new 
paragraphs  (a)  (3),  (6),  and  (7j;  and  by 
revising  paragraphs  (a)  (2).  (4).  and  (8) 
and  paragraph  (b)  to  read  as  follows; 

§  201.22    CredJt  requirements  (or 
borrowera. 


(a)  •  •  • 

(2|  The  lender  shall  obtain  a  separate 
dated  credit  application  on  a  HUD- 
approved  form,  executed  by  the 
borrower  and  by  any  co-maker  or  co- 
signer under  applicable  criminal  and 
civil  penalties  for  fraud  and 
misrepresentation,  for  each  loan  made. 
The  lender  shall  verify  that  the 
borrower's  Social  Security  Number  is 
valid,  through  such  documentation  as 
may  be  prescribed  by  the  Secretary. 
Upon  receipt  of  the  credit  application, 
the  lender  shall  conduct  a  face-lo-face 
or  telephone  inter\'.ew  with  the 
borrower  to  ascertain  that  the 
information  on  the  application  is 
accurate  and  complete. 

(3)  The  lender  shall  conduct  a  credit 
investigation  based  on  the  credit 
application,  and  shall  obtain  written 
verification  of  or  otherwise  document 
the  current  employment  and  current 
income  of  the  borrower  and  of  any  co- 
maker or  co-signer.  If  the  borrower  or 
any  co-maker  or  co-signer  has  changed 
employment  within  the  past  two  years, 
the  lender  shall  obtain  written 
verification  of  or  otherwise  document 
the  person's  prior  employment  and  prior 
income  during  the  two-year  period.  If 
the  borrower  or  any  co-maker  or  co- 
signer was  self-employed  during  any 
period  of  the  previous  two  years,  the 
lender  shall  obtain  documentation  of  the 
person's  income  during  such  period  of 
self-employment. 

(4)  The  lender  shall  determine  the 
total  amount  of  the  borrower's  existing 
and  proposed  Title  I  loans  to  ensure  that 
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the  loan  amounts  In  §  20110  are  not 

exceeded. 

.        •        •        *        * 

16)  For  any  property  improvement 
loan,  the  lerider  shall  verify  that  the 
bonower  is  not  over  30  days  delinquent 
on  any  senior  mortgages  or  deeds  of 
trust  on  the  property  being  improved. 

(7)  The  lender  shall  verify,  in  such 
manner  as  the  Secretary  may  prescribe. 
whether  the  borrower  is  in  default  or  a 
claim  has  been  paid  in  connecticn  with 
any  loan  obligation  owed  to  or  insured 
or  guaranteed  by  the  Federal 
government. 

(8)  The  lender  shall  obtain  written 
verification  of  the  existence  of  all  funds 
of  the  borrower  required  for  the 
borrower's  initial  payment,  if  such 
payment  will  be  in  excess  of  two 
percent  of  the  loan. 

•        •        •        •        « 

(b)  Income  requirements.  (1)  For  any 
title  I  loan,  the  credit  application  and 
review  must  establish  that  the 
borrower's  income  will  be  adequate  to 
meet  the  periodic  payments  required  by 
tiie  loan,  as  well  as  borrower's  other 
housing  expenses  and  recurring  charges. 
For  the  borrower's  income  to  be 
considered  adequate,  the  ratio  of 
housing  expenses  to  effective  gross 
income  generally  may  not  exceed  29 
percent,  and  the  ratio  of  total  fixed 
expenses  to  effective  gross  income 
generally  may  not  exceed  41  percent.  If 
either  of  these  expense-to-income  ratios 
is  exceeded,  the  borrower's  income  may 
be  con.HJdered  adequate  only  if  the 
lender  determines  and  documents  in  the 
loan  file  the  existence  of  other  factors 
concerning  the  borrower's  income  and 
creditwonhiness  which  support 
approval  of  the  loan. 

(2)  In  determining  whether  the 
borrower's  income  is  adequate,  the 
following  definitions  are  applicable; 

(i)  Effective  gross  income  is  defined 
as  continuing  income  from  all  sources 
which  may  reasonably  be  expected  to 
be  available  during  the  first  two  years  of 
the  lean  obligation. 

(ii)  Total  fixed  expenses  is  the  sum  of 
the  borrower's  housing  expenses  and 
other  recurring  charges. 

(iii)  Housing  expenses  includes  ail 
pa^Tnents  for  principal,  interest,  loan  or 
mortgage  insurance  charges,  ground  rent 
or  leasehold  charges,  real  estate  taxes, 
hazard  insurance,  and  homeowners 
association  or  condominium  fees,  but 
does  not  include  utility  costs. 

(iv)  Other  recurring  charges  includes 
all  payments  en  automobile  locns. 
furniture  loans,  student  loans, 
installment  loans,  revolving  charge 
accounts,  alimony  or  child  support,  child 
care,  and  any  other  debt  where  the 


obligation  is  expected  to  continue  for  six 
months  or  more. 

*        •        •        «        * 

16.  Section  201.23  would  be  amended 
by  revising  paragraphs  (b)(3)  and  fd)  to 
read  as  follows: 

§  291,23    Borrower's  Mttal  poymenL 

e  •  •  «  * 

(b)  *  *  • 

(3)  Nothir»g  other  than  the  borrower's 
equity  in  an  existing  manufactured  home 
and  any  moveable  appurtenances  may 
be  traded-in  a  new  home  and  accepted 
in  lieu  of  full  or  partial  cash 
downpajTnenf.  The  existing 
manufactured  home  being  trarfed-in 
shall  be  cleariy  identified,  and  the 
borrower's  equity  in  the  home  shall  be 
based  upon  the  value  of  the  home  and 
appurtenances,  as  determined  by  a 
HUD-approved  appraisal,  less  the  total 
of  all  liens  on  the  home  and 
appurtenances. 
«         *        «         •        • 

(d)  Combination  loans.  In  the  case  of 
b  combination  loan,  the  borrower  shall 
make  a  minimum  cash  downpayment  of 
at  least  five  percent  of  the  fust  $5,000 
ar»d  10  percent  of  the  balance  of  the 
purchase  price  of  the  manufactured 
home  and  lot.  Where  the  borrower 
already  owns  a  manufactured  heme  or  a 
lot  on  which  a  manufactured  home  is  to 
be  placed,  the  borrower's  equity  in  such 
home  or  lot  may  be  accepted  in  lieu  of 
full  or  partial  cash  downpayment  on  a 
combination  loan.  However,  this 
procedure  may  not  result  in  the 
borrower  receiving  any  cash  payment  as 
a  result  of  the  loan  transaction. 

17.  Section  201.25  would  be  amended 
by  revising  paragraphs  (b)(l)l)}-(iv)  and 
(2)(i)-tiiiJ.  and  by  adding  a  new 
paragraph  (d\.  to  read  as  follows: 

§  201.25    Charges  to  borrower  to  otrtaln 

loan. 

.         •         •         •         • 

(b)  •  *  • 

(1)  *  •  * 

(i)  Fees  for  architectural  and 
engineering  services; 

(ii)  Building  permit  costs; 

(iii)  Credit  report  costs;  and 

(iv)  A  fee  for  an  inspection  of  the 
property  by  the  lender  or  its  agent  as 
required  under  §  201.26(a)  or 
§  201.40(b)(2).  not  to  exceed  $50. 

«  «  •  •  * 

(2)*   *   * 

(i)  State  and  local  sales  taxes  paid  by 
the  borrower; 

(ii)  Credit  report  costs;  and 

(iii)  A  fee  for  an  inspection  of  the 
property  by  the  lender  or  its  agent  as 


required  urKter  §  201.36(b){6),  not  to 

exceed  $50. 

•        •        •        •        • 

|d)  Fees  and  chords  which  may  not 
be  paid.  The  lender  may  rrof  pay  a 
referral  fee  to  any  dealer,  home 
manufacturer,  contractor,  suppHer,  real 
estate  broker,  Joan  broker  or  any  other 
party  in  connection  with  a  loan  insured 
under  this  part. 

18.  Section  201.26  would  be  amended 
by  revising  paragraphs  (aKl)  ai^d  (2);  by 
redesignating  paragraphs  (a)(6),  (b)(9), 
and  (b)(10)  as  {a]{8\.  Me],  and  (b](9), 
respectively;  by  adding  r*w  paragraphs 
{a)(6)  and  (a)(7);  arid  by  rex-ising 
paragraphs  (b)(2)  (iii)  and  (ivl,  {3)  (i), 
(iii),  Iv)  and  (vij,  (4).  (6).  and  (7),  and 
adding  a  new  paragraph  (bM3)(^"l  •» 
read  as  follows: 

§  201.26    Conditions  for  loan 
dlslMirseinent 

(a)  •  •   • 

(1)  The  lender  shall  ensure  that 
(')  The  borrower  is  eligible  for  a 

property  improvement  loan  in 
accordance  with  §  201.20(a)  (1)  or  (2); 

(ii)  The  interest  of  the  borrower  in  the 
property  is  valid,  through  such  title  or 
other  evidence  as  is  acceptable  to 
prudent  lending  instilutkjna  and  leading 
attorneys  generally  in  the  community  in 
which  the  property  is  situated;  and 

(iii)  For  any  loan  m  excess  of  $&.000. 
the  borrower  has  eqjity  in  the  property 
being  improved  at  least  equal  to  the  loan 
amount. 

(2)  If  the  borrower  plans  to  use  a 
dealer  or  contractor  to  carry  out  the 
improvement  work,  the  lerxier  shall 
obtain  a  copy  (A  the  pn>posal  or  contract 
which  descirbes  m  detail  the  work  to  be 
perforn^ed  and  the  estimated  or  actual 
cost.  If  the  borrower  plans  to  carry  out 
the  improvement  work  without  the 
services  of  a  dealer  or  contractor,  the 
borrower  shall  be  required  to  furnish  a 
detailed  writtr>n  description  of  the  work 
to  be  performed,  the  materials  to  be 
furnished,  and  their  estimated  cost. 

•         •         •         •         • 

(6)  For  any  dealer  loan  where  the 
principal  obligation  is  $7J5tlO  or  more, 
the  lender  or  its  agent  shall  conduct  an 
or>-site  inspection  of  the  improved 
property.  The  inspection  shall  be 
conducted  after  receipt  of  the 
completion  certificate  The  purpose  of 
the  inspection  is  to  venfy  that  the  terms 
and  conditions  of  the  improvement 
contract  have  been  met.  and  the 
completion  certificate  executed  by  the 
borrower  and  dealer  is  in  order. 

(7)  For  any  property  improvement 
loan,  the  lender  shall  provide  the 
borrower  with  a  written  notice,  to  be 
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signed  by  the  borrower  and  returned  to 
the  lender,  that 

(i)  States  that  the  loan  will  be  insured 
by  HUD  and  describes  the  actions  the 
Secretary  may  take  to  recover  the  debt 
if  the  borrower  defaults  on  the  loan  and 
an  insurance  claim  is  paid; 

(ii)  Constitutes  the  borrower's 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C.  3717;  and 

(iii)  In  the  case  of  a  direct  loan, 
constitutes  an  acknowledgement  of  the 
borrower's  post-disbursement  obligation 
to  furnish  a  completion  certificate  and  to 
permit  an  on-site  Inspection  by  the 
lender  or  its  agent  in  accordance  with 
I  201.40(b). 
The  signed  notice  shall  be  retained  in 

the  loan  file. 

•  •        «        •        • 

(b)  *  •  • 

(2)  •  •  • 

(iii)  Copies  of  itemized  statements  of 
other  costs,  fees  and  charges,  whether 
paid  by  the  borrower  or  financed  with 
the  loan  proceeds:  and 

(iv)  The  note,  security  instrument  and 
copies  of  all  other  documents  relating  to 
the  loan  transaction. 

(3)  •  •  * 

(i)  The  manufactured  home  being 
financed  with  a  manufactured  home 
purchase  loan  or  combination  loan  will 
be  occupied  as  the  borrower's  principal 

residence; 

•  •        «        •        • 

(iii)  The  initial  payment  required 
under  I  201.23  was  made,  and  no  part  of 
the  initial  payment  was  borrowed  from 
or  otherwise  advanced  or  paid  to  or  for 
the  benefit  of  the  borrower  by  the  dealer 
or  seller,  the  manufacturer  or  any  party 
to  the  transaction,  and  if  any  part  of  the 
initial  payment  was  obtained  through  a 
gift  or  loan,  the  source  of  the  gift  or  loan 
and  the  security  for  any  such  loan  was 
disclosed  on  the  credit  application; 

•  •        •        •        * 

(v)  While  any  portion  of  the  loan 
obligation  on  a  combination  loan  is 
unpaid,  the  manufactured  home  will  not 
be  moved  to  a  new  site; 

(vi)  Prior  to  disbursement  of  the 
proceeds  of  a  manufactured  home  loan, 
the  borrower  will  pay  in  full  the  unpaid 
balance  on  any  other  insured 
manufactured  home  loan  secured  by  a 
different  property,  unless  the  Secretary 
waives  this  requirement;  and 

(vii)  Except  for  any  discount  points 
paid  by  the  dealer  to  the  lender  under 
S  201.13,  the  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  or 
anything  of  value  in  excess  of  $10  from 
the  manufacturer  or  dealer  as  an 


inducement  for  the  consummation  of  the 
transaction. 

(4)  For  any  manufactured  home 
purchase  loan  or  combination  loar. 
involving  a  sale  of  the  manufactured 
home  by  a  dealer,  the  lender  shall 
obtain  a  placement  certificate,  on  a 
HUD-approved  form  and  signed  by  the 
dealer  under  applicable  criminal  and 
civil  penalties  for  fraud  and 
misrepresentation,  certifying  that: 

(i)  The  manufactured  homesite  meets 
the  requirements  of  {  201.21(e); 

(ii)  The  structural  integrity  of  the 
manufactured  home  was  maintained 
during  the  process  of  transporting  the 
home  to  the  borrower's  homesite: 

(iii)  The  manufactured  home  has  been 
installed  or  erected  on  the  homesite  in 
accordance  with  the  manufacturer's 
requirements  for  anchoring,  support, 
stability  and  maintenance; 

(iv)  If  the  manufactured  home  is 
placed  on  a  permanent  foundation,  such 
foundation  has  been  constructed  in 
accordance  with  the  requirements  of 
S  201.21(c)(3); 

(v)  The  dealer  has  performed  the 
inspection  and  tests  required  under 
5  201.21(c)(4)  and  has  determined  that 
the  manufactured  home  has  sustained 
no  structural  damage  or  other  defects 
resulting  from  its  transportation  or 
installation,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational; 

(vi)  Any  initial  payment  required 
under  §201.23  was  made  by  the 
borrower,  and  no  part  of  the  initial 
payment  was  loaned,  advanced  or  paid 
to  or  for  the  benefit  of  the  borrower  by 
the  manufacturer,  dealer,  or  any  other 
party  to  the  loan  transaction; 

(vii)  Except  for  any  discount  points 
paid  by  the  dealer  to  the  lender  under 
§  201.13,  the  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  or 
anything  of  value  in  excess  of  $10  from 
the  manufacturer  or  dealer  as  an 
inducement  for  the  consummation  of  the 
transaction;  and 

(viii)  Any  discount  points  to  be  paid 
by  the  dealer  to  the  lender  under 
S  201.13  are  from  the  dealer's  own 
resources  and  will  not  be  reimbursed  by 
the  borrower,  the  manufacturer,  or  any 
other  party. 
•        •        •        •        * 

(6)  For  any  manufactured  home 
purchase  loan  or  combination  loan,  the 
lender  or  its  agent  shall  conduct  a  site- 
of-placement  inspection  to  verify  that: 

(i)  The  terms  and  conditions  of  the 
purchase  contract  have  been  met; 

(ii)  The  manufactured  home  and  any 
itemized  options  and  appurtenances 
included  in  the  purchase  price  of  the 


home  or  to  be  financed  with  the  loan 
proceeds  have  been  delivered  and 
installed; 

(iii)  The  manufactured  home  has  been 
properly  erected  or  installed  on  the 
homesite  without  any  structural  damage 
or  other  defects  resulting  from  its 
transportation  or  installation,  and  all 
plumbing,  mechanical  and  electrical 
systems  are  fully  operational;  and 

(iv)  For  any  dealer  loan,  the 
placement  certificate  executed  by  the 
borrower  and  the  dealer  is  in  order. 

(7)  The  lender  shall  provide  the 
borrower  with  a  written  notice,  to  be 
signed  by  the  borrower  and  returned  to 
the  lender,  that 

(i)  States  that  the  loan  will  be  insured 
by  the  HUD  and  describes  the  actions 
the  Secretary  may  take  to  recover  the 
debt  if  the  borrower  defaults  on  the  loan 
and  an  insurance  claim  is  paid,  and 

(ii)  Constitutes  the  borrower's 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C.  3717. 
The  signed  notice  shall  be  retained  in 
the  loan  file. 
•        *        «        •        • 

19.  Section  201.27  would  be  revised  by 
redesignating  paragraphs  (a)  (3)  and  (4) 
as  (a)  (5)  and  (6);  by  revising  paragraphs 
(a)  (1)  and  (2);  and  by  adding  new 
paragraphs  (a)  (3)  and  (4)  to  read  as 
follows: 

§  201.27    R«quir«fnents  for  dealer  loans. 

(a)  •  •  • 

(1)  The  lender  shall  approve  only 
those  dealers  which,  on  the  basis  of 
experience  and  information,  the  lender 
considers  to  be  reliable,  financially 
responsible,  and  qualified  to 
satisfactorily  perform  their  contractual 
obligations  to  borrowers  and  to  comply 
otherwise  with  the  requirements  of  this 
part.  However,  in  no  case  shall  the 
lender  approve  a  dealer  that  is  unable  to 
meet  the  following  minimum 
qualifications: 

(i)  A  property  improvement  dealer 
shall  have  and  maintain  a  net  worth  of 
not  less  than  $25,000  in  assets 
acceptable  to  the  Secretary,  and  shall 
have  demonstrated  business  experience 
as  a  property  improvement  contractor  or 
supplier  and 

(ii)  A  manufactured  home  dealer  shall 
have  and  maintain  a  net  worth  of  not 
less  than  $50,000  in  assets  acceptable  to 
the  Secretary,  and  shall  have 
demonstrated  business  experience  in 
manufactured  home  retail  sales. 

(2)  The  lender's  approval  of  a  dealer 
shall  be  documented  on  a  HUD- 
approved  form,  signed  and  dated  by  the 
dealer  and  the  lender  under  applicable 
criminal  and  civil  penalties  for  fraud 
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and  misrepresentation,  and  containing 
information  supplied  by  the  dealer  on  its 
trade  name,  places  of  business,  type  of 
ownership,  type  of  business,  and  names 
and  employment  hiatory  of  the  owners, 
principals,  officers,  and  salespersons. 
The  dealer  shall  furnish  a  current 
financial  statement  and  such  other 
documentation  as  the  lender  deems 
necessary  to  support  its  approval  of  the 
dealer.  The  lender  and  consumer  credit 
reports  on  the  ovmen,  principals,  and 
officers  of  the  dealership. 

(3)  The  lender  shall  require  each 
dealer  to  apply  aimually  for  reapproval. 
The  dealer  shall  furnish  the  same 
documentation  as  is  required  under 
paragraph  (a)i2)  to  support  its 
application  for  reapproval.  In  no  case 
shall  the  lender  reapprove  a  dealer  that 
is  unable  to  meet  the  minimum  net 
worth  requirements  in  paragraph  (a)(1). 

(4)  The  lender  shall  supervise  and 
monitor  each  approved  dealer's 
activities  with  respect  to  Title  I  loans 
involving  the  dealer  that  are  insured 
under  this  part.  The  lender  shall  visit 
each  approved  dealer's  places  of 
business  at  least  once  in  every  six 
months  to  review  its  Title  I  performance 
and  compliance.  The  lender  shall 
maintain  a  file  on  each  approved  dealer 
which  contains  the  executed  dealer 
approval  form  and  supporting 
documentation  required  under 
paragraph  (a)(2),  together  with 
documentation  of  the  lender's 
experience  with  Title  1  loans  involving 
the  dealer.  Such  documentation  shall 
include  information  about  borrower 
defaults  on  such  loans  over  time, 
records  of  completi(»  or  site-of- 
placement  inspections  conducted  by  the 
lender  or  its  agent  copies  of  letters 
concerning  borrowers'  complaints  and 
their  resolution,  and  recwds  of  the 
lender's  periodic  review  visits  to  dealer 
premises.  If  the  lender  determines  that 
pertinent  dealer  records  relating  to  one 
or  more  Title  I  transactions  are  needed 
to  enable  the  lender  to  review  the 
dealer's  Title  I  performance  and 
compliance,  whether  acting  at  the 
Secretary  s  request  or  in  connection 
with  a  periodic  review  visit  or  when 
considering  the  dealer's  request  for 
reapproval,  tne  lender  shall  require  the 
dealer  to  furnish  such  records  to  the 
lender. 

•        •        *        «        • 

2a  Section  201.30  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

1201.30    Haporting  of  Loans  for 
Inauranoc 

(a)  Date  of  reports.  The  lender  shall 
transmit  a  loan  report  on  the  prescribed 
form  to  the  Secretary  within  31  days 


from  the  dale  of  die  loan's  origination  or 
purchase  from  a  dealer  or  loan 
correspondent.  Any  loan  refinanced 
under  this  part  shall  similarly  be 
reported  on  the  prescribed  form  within 
31  days  from  the  date  of  refinancing. 
When  a  loan  insured  under  this  part  is 
transferred  to  another  lender  without 
recourse,  guaranty,  guarantee,  or 
repurchase  agreement,  a  report  on  the 
prescribed  form  shall  be  transmitted  to 
the  Secretary  within  31  days  from  the 
date  of  the  transfer.  No  report  will  be 
required  when  a  loan  insured  under  this 
part  is  transferred  with  recourse  or 
under  a  guaranty,  guarantee,  or 
repurchase  agreement. 

21.  Section  201.32  would  be  amended 
by  revising  paragraphs  (a),  (b),  and 
(d)(1)  to  read  as  follows: 

§  201.32    Inaufawce  coverags  reserv* 
account 

(a)  Estabhshment.  (1)  The  Secretary 
shall  establish  an  Insurance  coverage 
reserve  account  for  each  lender. 
Separate  Title  I  contracts  with  separate 
reserve  accounts  shall  be  established  for 
lenders  that  are  originating,  purchasing 
or  holding  both  property  improvement 
and  manufactured  home  loans. 

(2)  The  amount  of  insurance  coverage 
in  each  reserve  account  shall  equal  10 
percent  of  the  amount  disbursed, 
advanced  or  expended  by  the  lender  in 
originating  or  purchasing  eligible  loans 
registered  for  insurance  under  this  part 
less  the  amount  of  all  insurance  claims 
approved  for  payment  in  connection 
with  losses  on  such  loans,  and  less  the 
adjustments  for  non-claim  terminations 
of  loans  made  in  accordance  with 
paragraph  (b)  of  this  section. 

Additional  adjustments  will  be  made 
for  sales,  purchases,  or  other  transfers  of 
loans,  as  desuibed  in  paragraph  (d). 

(b)  AdfiisUnent  for  noa-ckum 
terminations.  On  a  monthly  basis,  the 
Secretary  shall  adjust  the  amount  of 
insurance  coverage  in  the  tender's 
reserve  account  by  deducting  10  percent 
of  the  amount  disbursed,  advanced  or 
expended  by  the  lender  m  connection 
with  any  loan  which  the  lender  reports 
es  paid  in  full  and  on  any  loan  which 
has  reached  its  maturity  date,  provided 
that  such  adjustment  shall  not  reduce 
the  amount  of  insurance  coverage  in  the 
reserve  account  to  less  than  $50,000.  No 
adjustment  shall  be  made  for  loans  that 
are  terminated  through  default  and 
submission  of  an  insurance  claim. 

(d) 

(1)  in  aH  cases  involving  the  sale, 
assignment  or  transfer  of  loans  sold 
without  recourse,  guaranty,  guarantee, 


or  repurchase  agreement,  the  Secretary 
shall  transfer  insurance  coverage  to  the 
reserw  account  established  for  the 
transferee  lender  in  an  amount  equal  to 
10  percent  of  the  actual  purchase  price 
or  the  net  unpaid  principal  balance, 
Vkhichever  is  lesser,  but  not  to  exceed 
the  amount  of  insurance  coverage  in  the 
transferor  lender's  reserve  account  prior 
to  the  transfer.  Insurance  coverage  shall 
be  added  to  the  existing  amount  of 
insurance  coverage  in  the  transferee 
lender's  reserve  account  Insurance 
coverage  may  be  transferred  with 
earmarking  when  a  determination  is 
made  that  it  is  in  the  Secretary's  interest 
to  do  so. 


22.  Section  201.40  would  be  an>ended 
by  revising  paragraphs  (b)(1).  (bKlKin) 
and  (b)i2)  to  read  as  fellows: 

§  201.40    Post-disbursement  loan 

re^utpsinsfils. 

•        •        •        •        • 

(b)  Requirements  on  property 
improvement  loans. 

(1)  After  receiving  the  proceeds  of  a 
direct  property  improvranent  loan,  and 
after  tiie  work  is  completed  to  the 
borrower's  satisfaction,  the  borrower 
shall  submit  a  completion  certificate  to 
the  lender,  on  a  HUD-approved  form 
and  signed  by  the  borrower  under 
applicable  criminal  and  civil  penalties 
for  fraud  and  misrepresentation, 
certifying  that: 

(iii)  The  borrower  has  not  obtained 
the  benefit  of  and  wiD  no\  receive  any 
cash  payment,  rebate,  cash  bonus,  sales 
commission,  or  anything  of  vah>e  in 
excess  of  $10  frt»n  any  contractor  or 
supplier  as  an  inducement  for  the 
consummation  of  the  loan  transaction. 
The  borrower  shall  submit  the 
completion  certificate  promptly  upon  tlit 
work's  completion,  but  not  later  than  six 
months  after  the  disbursement  of  the 
loan  proceeds,  with  one  six-month 
extensicMi  if  necessary.  If  the  borrower 
fails  to  submit  a  completion  certificate 
within  these  time  limits,  an  on-site 
inspection  shall  be  conducted  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(2)  The  lender  or  its  agent  shall 
conduct  an  on  site  inspection  on  any 
direct  property  improvement  loan  where 
the  principal  obhgation  is  $7,500  or 
more.  This  inspection  shall  be 
conducted  after  receipt  of  the 
completion  certificate  from  the 
borrower.  Its  purpose  is  to  verify  tlie 
ehgibllify  of  the  improvements  and 
whether  the  work  has  been  completed.  If 
the  borrower  will  not  cooperate  in 
permitting  an  on-site  inspection,  the 
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lender  shall  report  this  fact  to  the 
Secretary. 

23.  Section  201.50  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

S201.S0    UfMtor  tff oris  to  cur*  th« 
dofMjtt 

(a)  Personal  contact  with  the 
borrower  before  acceleration  and 
foreclosure  or  repossession.  The  lender 
shall  undertake  foreclosure  or 
repossession  of  the  property  securing  a 
Title  I  loan  that  is  in  default  only  after 
the  lender  has  timely  serviced  the  loan 
with  diligence  in  accordance  with  the 
requirements  of  this  part,  and  has  taken 
all  reasonable  and  prudent  measures  to 
induce  the  borrower  to  bring  the  loan 
account  current.  Before  taking  action  to 
accelerate  the  maturity  of  the  loan  in  the 
event  of  default,  the  lender  or  its  agent 
shall  contact  the  borrower  and  any  co- 
maker or  co-signer,  either  in  a  face-to- 
face  meeting  or  by  telephone,  to  discuss 
the  reasons  for  the  default  and  to  obtain 
an  agreement  to  either 

(1)  Cure  the  default  by  bringing  the 
loan  current  immediately  or  by 
refinancing  the  loan,  or 

(2)  Execute  a  modification  agreement 
or  enter  into  a  repayment  plan  for 
bringing  the  loan  current  by  a  later  date. 
If  the  borrower  and  the  co-makers  or  co- 
signers cannot  be  located  or  indicate  a 
refusal  to  meet  or  discuss  the  default,  or 
refuse  to  consent  to  its  cure  or  to  a 
modification  agreement  or  a  repayment 
plan,  the  lender  may  proceed  to  take 
action  under  paragraph  (b)  of  this 
section.  The  lender  shall  document  the 
results  of  its  efforts  to  contact  the 
borrower  and  any  co-maker  or  co-signer, 
including  placing  in  the  file  a  copy  of 
any  modification  agreement  or  any 
agreement  reflecting  an  acceptable 
repayment  plan. 

•         *         •         t         t 

24.  Section  201.51  would  be  amended 
by  redesignating  paragraphs  (b)(2)  as 
(b)(1)  and  (b)(1)  as  (b)(2).  and  by 
revising  paragraphs  (a)  (1)  and  (2) 
introd.  text,  (a)(2)  (ii)  and  (iii).  (b)  [2]  and 
(3)  to  read  as  follows: 

i  201.S1    Procooding  against  th«  loan 
aaciirlty. 

(a)  •  •  • 

(1)  After  acceleration  of  maturity  on  a 
defaulted  secured  property  improvement 
loan,  the  lender  may  either  proceed 
against  the  loan  security  under  its  Title  I 
security  instrument  or  make  claim  under 
its  contract  of  insurance.  If  the  lender 
proceeds  against  the  ban  security,  it 
may  submM  an  insurance  claim  only  if  it 
complies  with  the  requirements  of 
paragraph  (a)(2)  of  this  section. 


(2)  A  lender  may  proceed  against  the 
secured  property  under  its  Title  1 
security  instrument  and  later  submit  a 
claim  under  its  contract  of  insurance 
only  if: 

(i)  •  •   • 

(ii)  In  proceeding  against  the  secured 
property,  the  lender  complies  with  all 
applicable  State  and  local  laws;  and 

(iii)  The  lender  takes  all  actions 
necessary  to  preserve  its  rights  to  obtain 
a  valid  and  enforceable  deficiency 
judgment  against  the  borrower. 
•         *         •        •        « 

(b)  •  •  • 

(2)  Prior  to  foreclosure  or 
repossession,  the  lender  or  its  agent 
shall  make  a  visual  inspection  of  the 
property  and  prepare  a  report  on  its 
condition  for  placement  in  the  loan  file. 
If  the  lender  determines  that  the 
borrower  has  abandoned  the  property, 
the  lender  shall  take  immediate  steps  to 
secure  and  preserve  the  property, 
including  any  furnishings,  equipment 
and  appurtenances  covered  by  the 
security  instrument.  In  any  case  of 
abandonment,  the  lender  need  not  send 
the  notice  of  default  and  acceleration 
specified  in  §  201.50(b)  to  the  borrower 
or  any  other  person  who  remains  lii'ble 
for  the  repayment  of  the  loan  obligation, 
unless  required  to  do  so  by  State  law. 

(3)  The  lender  shall  obtain  a  HUD- 
approved  appraisal  of  the  property  as 
soon  after  repossession  as  possible,  or 
earlier  with  the  permission  of  the 
borrower.  This  appraisal  shall  be 
performed  on  the  homesite,  unless  the 
site  owner  requests  in  writing  that  the 
home  be  removed  before  the  appraisal 
can  be  performed,  and  it  should  reflect 
the  retail  value  of  comparable 
manufactured  homes  in  similar 
condition  and  in  the  same  geographic 
area  where  the  repossession  occurred. 
Where  the  manufactured  home  is 
without  hazard  insurance  and  has 
sustained,  at  any  time  prior  to  the  sale 
or  disposition  of  the  home,  damage 
which  would  normally  be  covered  by 
such  insurance,  the  lender  shall  report 
this  situation  in  submitting  an  insurance 
claim,  and  the  appraised  value  shall  be 
based  upon  the  retail  value  of 
comparable  homes  in  good  condition 
and  in  the  same  geographic  area, 
without  any  deduction  for  such  damage. 

25.  Section  2n.54  would  be  amended 
by  revising  paragraphs  (a),  (b).  (c),  and 
(e).  to  read: 

§  20 1  .$4    ln*uranc«  cialm  procedure. 

(a)  Claim  application.  A  claim  for 
reimbursement  for  loss  on  any  eligible 
loan  shall  be  made  on  a  HUD-approved 
form,  executed  by  a  duly  qualified 
officer  of  the  lender  under  applicable 
criminal  and  civil  penalties  for  fraud 


and  misrepresentation.  The  insurance 
claim  shall  be  fully  documented  and 
itemized,  and  shall  be  accompanied  by 
all  documents  and  materials  required  by 
the  Secretary  for  claim  review.  The 
claim  submission  shall  contain  original 
copies  of  the  note,  the  security 
instrument,  any  judgment  obtained  by 
the  lender  against  the  borrower,  and 
related  documents  and  forms,  except 
where  State  or  local  law  requires  their 
retention  by  the  lender  or  a 
governmental  body  such  as  a  court.  As 
appropriate,  the  claim  application  shall 
be  supported  by  the  following: 
•        •        •        •        • 

(b)  Maximum  claim  period.  (1)  An 
insurance  claim  shall  be  filed  not  later 
than  ihe  following  dates: 

(i)  For  property  improvement  loans- 
nine  months  after  the  date  of  default. 

(ii)  For  manufactured  home  loans- 
three  months  after  the  date  of  sale  of  the 
property  securing  the  loan,  but  not  to 
exceed  18  months  after  the  date  of 
default. 

(2)  The  Secretary  may  extend  the 
claim  filing  period  in  a  particular  case, 
but  only  where  the  lender  can  show 
clear  evidence  that  the  delay  in  claim 
filing  was  in  the  Interest  of  the  Secretary 
or  was  caused  by: 

(i)  Litigation  related  to  the  loan;  or 
(ii)  Management  control  of  the  lender 
or  the  Title  I  loan  portfolio  having  been 
assumed  by  a  Federal  or  State 
supervisory  or  regulatory  agency. 

(3)  If  a  borrower  is  a  "person  in 
military  service"  as  that  term  is  defined 
in  the  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  1940  and  is  in  default  on  a  loan 
insured  under  this  part,  any  period  or 
military  service  after  the  date  of  default 
shall  be  excluded  in  computing  the 
maximum  time  period  for  filing  an 
insurance  claim. 

(c)  Supplementary  claims  and 
resubmitted  claims.  (1)  Any 
supplementary  insurance  claim  shall  be 
filed  not  later  than  six  months  after  the 
date  of  payment  on  initial  claim. 

(2)  A  reprocessing  fee,  in  an  amount 
prescnbed  by  the  Secretary,  will  be 
charged  for  any  supplemental  claim  or 
any  resubmission  of  an  initial  claim 
which  was  denied  due  to  the  claim 
application  or  supporting  documentation 
being  incomplete. 

•  k  •  *  * 

(e)  Valid  and  enforceable  obligation 
when  assigned.  The  loan  obligation 
evidenced  by  the  note  must  be  both 
valid  and  enforceable  against  the  debtor 
at  the  time  the  note  is  assigned  to  the 
United  States  of  America.  Upon 
notification  to  the  lender  that  for  stated 
reasons  the  obligation  may  not  be  either 
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valid  or  enforceable  against  the 
borrower,  the  Secretary  may 

(1)  Deny  a  claim  and  reassign  the  loan 
note  to  the  lender,  or 

(2)  Require  the  lender  to  repurchase  a 
paid  claim  and  accept  reassignment  of 
the  loan  note. 

If  a  claim  is  denied  and  the  lender 
subsequently  obtains  as  valid  and 
enforceable  judgment  against  the 
borrower  for  the  unpaid  balance  of  the 
loan,  the  lender  may  resubmit  the  claim 
with  an  assignment  of  the  judgment. 
*        *        t        *        * 

26.  Section  201. ."55  would  be  amended 
by  revising  paragraphs  (a)(2)  and  (b)  (2) 
and  (3)  to  read  as  follows: 

§  201.55    Calculation  of  Insurance  claim 

payment 

***** 

(a)  *  *  * 

(2)  Interest  on  the  unpaid  amount  of 
the  loan  obligation  from  the  date  of 
default  to  the  date  of  the  claim's  initial 
submission  for  payment  plus  15  calendar 
days,  calculated  at  the  rate  of  seven 
percent  per  annum.  However,  interest 
shall  not  be  paid  for  any  period  greater 
than  nine  months  from  the  date  of 
default. 
***** 

(b)  *  •  • 

(2)  Interest  on  the  unpaid  amount  of 
the  loan  obligation  from  the  date  of 
default  to  the  date  of  the  claim's  initial 
submission  for  payment  plus  15  calendar 
days,  calculated  at  the  rate  of  seven 
percent  per  annum.  However,  interest 
shall  not  be  paid  for  any  period  greater 
than  nine  months  from  the  date  of 
default. 

(3)  For  manufactured  home  purchase 
loans,  the  amount  of  costs  paid  to  a 
dealer  or  other  third  party  to  repossess 
and  preserve  the  manufactured  home 
and  other  property  securing  repayment 
of  the  loan  (including  the  costs  of  site 
inspection,  property  appraisal,  hazard 
insurance  premiums,  personal  property 
taxes  and  site  rental,  where 
appropriate),  plus  actual  costs  not  to 
exceed  $600  per  module  of  removing  and 
transporting  the  home  to  a  dealer's  lot  or 
other  off-site  location. 
***** 

27.  Part  201  would  be  amended  further 
by  adding  a  new  subpart  G,  Debts  Owed 
to  the  United  States  Under  Title  I. 
Subpart  G  would  consist  of  §§  201.60 
through  201.63,  to  read  as  follows: 

Sut>part  G— Debts  Owed  to  the  Untted 
States  Under  Title  I 

Sect 

201.60  General. 

201.61  Claims  against  debtors — principal 
amount  of  debt. 


Seel 

201.62  Claims  against  debtors — interest, 
penalties,  and  administrative  costs. 

201.63  Claims  against  lenders. 

Subpart  6— Oehts  Owed  to  ttte  United 
States  under  Title  I 

§201.60    General 

(a)  Applicability.  The  provisions  in 
this  subpart  apply  to  the  collection  of 
debts  owed  to  the  United  States  arising 
out  of  the  Title  I  program.  These  debts 
include,  but  are  not  limited  to 

(1)  Unpaid  balances  of  loans  assigned 
to  the  United  States  by  insured  lenders 
as  the  result  of  defaults  by  borrowers, 

(2)  Unpaid  insurance  charges  owed  by 
lenders,  and 

(3)  Unpaid  obligations  of  lenders 
arising  from  repurchase  demands. 

(b)  Departmental  debt  collection 
regulations.  Except  as  modified  by  this 
subpart,  collection  of  debts  arising  out 
of  the  Title  1  program  are  subject  to  the 
Department's  debt  collection  regulations 
in  subpart  C  of  Part  17  (§|  17.60,  el  seq.]. 

§  20 1 .6 1    Claims  against  debtors— principal 
amount  of  debt 

(a)  Liability.  A  debtor  shall  be  liable 
to  the  Secretary  for  the  principal  amount 
of  the  debt,  as  described  in  paragraph 
(b),  (c),  or  (d).  as  appropriate. 

(b)  Property  improvement  notes.  In 
the  case  of  an  assigned  note  for  a 
property  improvement  loan,  the 
principal  amount  of  the  debt  is  the 
unpaid  amount  of  the  loan  obligation,  as 
defined  in  §  201.55(a)(1),  plus  amounts 
described  in  §§  201.55(a)  (3).  (4),  and  (5). 

(c)  Manufactured  home  notes.  In  the 
case  of  an  assigned  note  for  a 
manufactured  home  loan,  the  principal 
amount  of  the  debt  is  the  unpaid  amount 
of  the  loan  obligation,  as  defined  in 

S  201.55(b)(1).  plus  amounts  described  in 
§5  201.55(b)  (3)  through  (8). 

(d)  Assigned  Judgments.  In  the  case  of 
an  assigned  judgment  for  a  property 
improvement  loan  or  a  manufactured 
home  loan,  the  principal  amount  of  the 
debt  shall  be  the  amount  of  the 
judgment. 

§  20 1 .62    Claims  against  debtors— Interest, 
penalties,  and  administrative  costs. 

(a)  Interest.  In  addition  to  the 
principal  amount  of  the  debt,  the  debtor 
shall  be  liable  for  the  payment  of 
interest.  Interest  shall  accrue  on  the 
principal  amount  of  the  debt  as  of  the 
date  of  default,  as  defined  in  §  201.2(h), 
as  follows: 

(1)  In  the  case  of  a  debt  based  upon 
the  assignment  of  a  defaulted  note, 
interest  shall  be  assessed  at  the  lesser  of 
the  rate  specified  in  the  note  or  the 
United  States  Treasury's  current  value 
of  funds  rate  in  effect  on  the  date  the 
Title  I  Insurance  claim  was  paid. 


(2)  In  the  case  of  a  debt  based  upon 
the  assignment  of  a  judgment,  interest 
shall  be  assessed  at  the  lesser  of  the 
rate  specified  in  the  judgment  or  the 
United  States  Treasury's  current  value 
of  funds  rate  in  effect  on  the  dale  the 
Title  1  insurance  claim  was  paid. 

(b)  Penalties  and  administrative 
costs.  The  Secretary  shall  assess 
reasonable  administrative  costs  and 
penalties  as  authonzed  in  31  U.S.C.  3717, 
unless  there  is  no  provision  m  the  note 
providing  for  such  charges  and  the 
debtor  has  not  otherwise  consented  to 
liability  for  such  charges. 

§201.63    Claims  against  lenders. 

Claims  against  lenders  for  money 
owed  to  the  Department,  including 
unpaid  insurance  charges  and  unpaid 
repurchase  demands,  shall  be  collected 
in  accordance  with  24  CFR  part  17, 
subpart  C. 

PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  UNDER  TITLE  I 

28.  The  authority  citation  for  24  CFR 
part  202  would  continue  to  read  as 
follows: 

Authority:  Sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  3535(d)).  Title  1.  Sec.  2. 
National  Housing  Act  (12  U  S.C  1703) 

29.  Part  202  would  be  amended  by 
redesignating  §§  202.5  and  202.6  as 
§§  202.7  and  202.8,  respectively;  by 
revising  §§  202.1  through  202.4;  and  by 
adding  new  §§  202.5  and  202.6  to  read  as 
follows: 

§  202.1    Approval  of  finar>clal  Institutions. 

(a)  Purpose.  This  part  establishes 
minimum  standards  and  requirements 
for  the  approval  of  financial  institutions 
to  participate  in  the  property 
improvement  and  manufactured  home 
loan  insurance  programs  under  title  I. 
section  2  of  the  National  Housing  Act 
(12  U.S.C.  1703). 

(b)  Approval  as  a  lender.  A  request 
for  approval  to  become  a  title  I  lender 
shall  be  made  on  a  form  prescribed  by 
the  Secretary  and  signed  by  the 
applicant.  The  approval  form  shall  be 
accompanied  by  such  documentation  as 
may  be  prescnbed  by  the  Secretary  to 
support  the  request  for  approval.  The 
issuance  of  a  title  I  contract  of  insurance 
to  a  financial  institution  shall  constitute 
an  agreement  between  the  financial 
institution  and  the  Secretary  which  shall 
govern  participation  in  the  title  I  loan 
insurance  program, 

(c)  Approved  lending  area.  A  title  I 
lender  or  loan  correspondent  may 
originate  loans  or  purchase  advances  of 
credit  only  within  a  geographic  lending 
area  approved  by  the  Secretary. 
Expansion  of  the  lending  area  of  the 
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lender  or  loan  correspondent  shall  be 
subject  to  a  determination  by  the 
Secretary  that  the  lender  or  loan 
correspondent  has  the  capability  to 
carry  out  proper  loan  origination  in 
compliance  with  24  CFR  Part  201  with 
the  expanded  area. 

S202J    Definitions. 

As  used  in  this  part,  the  term: 

(a)  Lender  means  a  financial 
institution  which 

(1)  holds  a  vahd  title  I  contract  of 
insurance  and  continues  to  be  approved 
by  the  Secretary  under  this  part  to 
originate,  purcahse.  service,  and/or  sell 
loans  insured  under  24  CFR  pari  201;  or 

(2)  is  under  suspension  or  holds  a  title 
I  contract  of  insurance  that  has  been 
terminated,  but  which  remains 
responsible  for  servicing  or  selimg  title  1 
loans  which  it  holds  and  is  authorized  to 
file  insurance  claims  on  such  loans. 

(b)  Loan  correspondent  means  a 
financial  institution  approved  by  the 
Secretary  to  orginate  title  I  direct  loans 
for  sale  or  transfer  to  a  sponsoring 
financial  institution  which  holds  a  valid 
title  I  contract  of  insurance  and  is  not 
under  suspension. 

(c)  Supervised  institution  means  a 
financial  Institution  which  is  a  member 
of  the  Federal  Reserve  System  or  whose 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration. 
The  term  also  includes  any  financial 
institution  which  is  subject  to  inspection 
and  supervision  by  a  governmental 
agency  that  is  required  by  law  or 
regulation  to  make  periodic 
examinations  of  its  books  and  accounts. 

(d)  Nonsupervised  institution  means  a 
financial  institutirin  which  has  as  its 
principal  activity  the  lending  or 
investment  of  funds  in  mortgages, 
consumer  installment  notes,  or  similar 
advances  of  credit,  or  the  purchase  of 
consumer  installment  contracts,  and 
which  is  not  required  by  law  or 
regulation  to  submit  to  periodic 
inspection  and  supervision  by  a 
governmental  agency. 

(e)  Governmental  institution  means  a 
Federal,  State  or  municipal  agency,  a 
Federal  Reserve  Bank,  a  Federal  Home 
Loan  Bank,  the  Federal  National 
Mortgage  Association,  or  the  Federal 
Home  Loan  Mortgage  Corporation. 

$  202.3    Qenerai  Approval  rM|ulr«fn«nts. 

To  be  approved  for  participation  in 
the  title  I  property  improvement  and 
manufactured  home  loan  programs  as 
either  a  lender  or  a  loan  correspondent. 
the  financial  institution  shall  establish 
to  the  satisfaction  of  the  Secretary  that 
it  meets,  and  will  continue  to  meet,  the 
follcwing  general  requirements: 


(a)  It  shall  be  a  chartered  institution 
or  a  permanent  organization  havi.ng 
succession 

(b)  It  shali  employ  trained  personnel 
competent  to  perform  their  assigned 
responsibilities  m  consumer  lending 
activities,  and  shall  have  adequate  staff 
and  facilities  to  originate  and/or  service 
title  I  loans 

(c)  It  shall  ensure  that  all  employees 
who  will  report  title  I  loans  for 
insurance  on  behalf  of  the  lender  shall 
be  corporate  officers  or  shall  otherwise 
be  authorized  to  bind  the  lender  in 
matters  involving  the  origination  of  title 
1  loans. 

(d)  It  shall  comply  with  title  VIII  of  the 
Civil  Rights  Act  of  1968,  Executive 
Order  11063,  the  Equal  Credit 
Opportunity  Act.  and  other  Federal  laws 
relating  to  consumer  lending  activities. 

(e)  It  shall  not  use  escrow  funds 
collected  from  borrowers  for  any 
purpose  other  than  that  for  which  they 
were  received. 

(f)  It  shall  remain  responsible  to  the 
Secretary  for  all  actions  taken  by  its 
lendins  nnd  servicing  branches  and 
agents 

(gj  It  shall  file  a  yearly  verification 
report  on  a  form  prescribed  by  the 
Secretary. 

(h)  It  shall  submit  a  copy  of  its  latest 
financial  statement  and  such  other 
information  as  the  Secretary  may 
request,  and  shall  submit  to  an 
examination  of  that  portion  of  its 
records  which  relates  to  its  title  1 
lending  activities. 

(i)  It  shall  provide  prompt  notification, 
on  a  form  prescribed  by  the  Secretary, 
of  all  corporate  changes,  including  but 
not  limited  to  mergers,  terminations, 
chanxes  in  name  or  location,  control  of 
ownership,  and  character  of  business. 

[ll  Except  for  governmental 
institutions,  as  defined  in  §  202.;;.  it  shall 
pay  an  application  fee  and  an  annual 
fee,  including  an  additional  fee  for  each 
branch  office  authorized  to  originate 
and/or  report  title  I  loans  for  insurance. 
The  fee  shall  be  in  such  amount  as  the 
Secretary  may  require  to  assist  in 
defraying  the  cost  of  approving  and 
supervising  lenders  and  loan 
correspondents  for  participation  in  the 
title  I  program. 

(kj  No  lender  or  loan  correspondent, 
nor  any  officer  director,  principal  or 
employee  of  a  lender  or  loan 
correspondent,  shall: 

(1)  Be  under  suspension  debarment, 
or  other  restrictions  under  24  CPU  parts 
24  or  2.5  or  under  similar  procedures  of 
any  other  Federal  agency:  or 

(2)  Be  indicted  for  or  convicted  of  an 
offense  which  reflects  adversely  upon 
the  lender  or  loan  correspondent's 


integrity  or  its  ability  to  participate  in 
the  title  I  program. 

§202.4    Requtrementa  for  supervised 
lemlers. 

In  addition  to  the  general  approval 
requirements  in  §  202.3.  a  supervised 
institution  shall  meet  the  following 
requirements: 

(a)  A  supervised  institution  shall  have 
and  maintain  a  net  worth  of  not  less 
than  $250,000  in  assets  acceptable  to  the 
Secretary'. 

(b)  Supervised  institutions  which  were 
approved  prior  to  (insert  the  effective 
date  of  this  rule)  shall  have  until 
September  1,  1994  to  meet  the  net  worth 
requirements  of  paragraph  (a). 

(c)  A  supervised  institution  shall 
provide  prompt  notification  to  the 
Secretary  in  the  event  of  termination  of 
its  supervision  by  its  supervisory 
agency. 

§  202.5    Requirements  for  nonsupervised 
lenders. 

In  addition  to  the  general  approval 
requirements  in  §  202.3,  a  nonsupervised 
institution  shall  meet  the  following 
requirements: 

(a)  A  nonsupervised  institution  shall 
have  and  m.aintain  a  net  worth  of  not 
less  than  $250,000  in  assets  acceptable 
to  the  Secretary,  and  shall  have  and 
maintain  a  reliable  warehouse  line  of 
credit  or  other  funding  program 
acceptable  to  the  Secretary  of  not  less 
than  $500,000  for  use  in  originating  or 
purchasing  title  I  loans. 

(b)  Nonsupervised  institutions  which 
were  approved  prior  to  (insert  the 
effective  date  of  this  rule)  shall  have 
until  September  1, 1994  to  meet  the  net 
worth  and  warehouse  line  of  credit 
requirements  of  paragraph  (a). 

(c)  Within  75  days  of  the  close  of  its 
fiscal  year  and  at  such  other  times  as 
may  be  requested  by  the  Secretary,  a 
n<msupervised  institution  shall  file  with 
the  Secretary  an  audit  report  and 
financial  statements  in  a  form 
acceptable  to  the  Secretary,  consisting 
of  a  balance  sheet,  a  statement  of 
operations  and  retained  earnings,  an 
analysis  of  net  worth  adjusted  to  refiect 
only  assets  acceptable  to  the  Secretary, 
and  an  analysis  of  escrow  funds.  The 
audit  report  and  financial  statements 
shall  be  based  upon  an  audit  performed 
by  a  Certified  Public  Accountant  or  by  a 
qualified  Independent  Public 
Accountant  (as  defined  by  the 
Comptroller  General  of  the  United 
States)  licensed  by  a  State  or  other 
political  subdivision  of  the  United 
States. 
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§  202.6    Requirements  for  loen 
correspondents. 

In  addition  to  the  general  approval 
requirements  in  §  202.3,  a  loan 
correspondent  shall  meet  the  following 
requirements; 

(a)  A  loan  correspondent  shall  have 
and  maintain  a  net  worth  of  not  less 
than  $100,000  in  assets  acceptable  to  the 
Secretary. 

(b)  A  loan  correspondent  may 
maintain  branch  offices  for  the  purpose 
of  originating  title  1  loans  only  with  the 
prior  approval  of  the  Secretary. 

(c)  A  loan  correspondent  shall  have  a 
principal-agent  relationship  with  only 
one  sponsoring  title  I  lender,  and  may 
sell  or  transfer  its  title  I  loans  only  to 
that  sponsoring  lender.  A  sponsoring 


lender  may  purchase  or  have  transferred 
to  itself  title  I  loans  originated  by  more 
than  one  loan  correspondent.  Each 
sponsoring  lender  must  request  approval 
of  its  loan  correspondents  from  the 
Secretary. 

(d)  Within  75  days  of  the  close  of  its 
fiscal  year  and  at  such  other  times  as 
may  be  requested  by  the  Secretary,  a 
loan  correspondent  shall  file  with  the 
Secretary  an  audit  report  and  financial 
statements  in  a  form  acceptable  to  the 
Secretary,  consisting  of  a  balance  sheet, 
a  statement  of  operations  and  retained 
earnings,  an  analysis  of  net  worth 
adjusted  to  reflect  only  assets 
acceptable  to  the  Secretary,  and  an 
analysis  of  escrow  funds.  The  audit 
report  and  financial  statements  shall  be 
based  upon  an  audit  performed  by  a 


Certified  Public  Accountant  or  by  a 
qualified  Independent  Public 
Accountant  (as  defined  by  the 
Comptroller  General  of  the  United 
States)  licensed  by  a  State  or  other 
political  subdivision  of  the  United 
States. 

(e)  A  loan  correspondent  and  its 
sponsoring  lender  shall  provide  prompt 
notification  to  the  Secrelarv'  if  their  loan 
correspondent  agreement  is  terminated. 
«         «        *        *        * 

Dated  Ianuar>  16,  1991. 

.\rthui ),  HiU. 

Acting  Assistant  Secretary  for  Housing — 

Federal  Housing  Commissioner 

[FR  Doc  91-1680  Filed  1-28-91;  845  am) 
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DEPARTMEMT  OF  TRANSPORTATIOM 

Federal  Aviation  Adminietratlon 

14  CFR  Part  71 

[AJrapee*  Docket  No.  se-AWA-91 

RIN  212O-AO01 

EataMahment  of  tlw  WaaMngton  Tri- 
Aree  Tennlnal  Control  Area  and 
Revocation  of  the  Waahington,  DC, 
Termlnai  Control  Area  and  Revocation 
of  the  Radar  Service  Areaa  at 
Baltimor*-Waahington  Airport  and 
DuHee  Airport 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

aueMARY:  This  amendment  establishes 
a  Terminal  Control  Area  (TCA)  in  the 
greater  Baltimore/Washington,  DC, 
area.  Because  the  TCA  will  serve 
airports  located  in  three  different  areas, 
Washington.  DC;  Maryland:  and 
Virginia;  the  TCA  will  be  established  as 
the  Washington  Tri-Area  TCA.  The  TCA 
will  encompass  four  major  airports: 
Andrews  Air  Force  Base,  Baltimore- 
Washington  International,  Dulles 
International,  and  Washington  National. 
The  TCA  will  consist  of  airspace  from 
the  surface  or  higher  within  a  20-mile 
radius  of  each  airport  to  and  including 
10,000  feet  above  mean  sea  level  (MSL). 
This  action  will  increase  the  capability 
of  the  air  traffic  control  (ATC)  system  to 
separate  all  aircraft  in  the  terminal 
airspace  around  Andrews  Air  Force 
Base,  Baltimore-Washington 
International  Airport,  Dulles 
International  Airport,  and  Washington 
National  Airport  and  to  substantially 
Increase  safety  while  accommodating 
the  legitimate  concerns  of  airspace 
users.  Establishment  of  this  TCA  will 
impose  certain  operating  rules  and 
pilot/equipment  requirements,  including 
requirements  for  an  operable  two-way 
radio,  a  4096  transponder  with 
automatic  altitude-reporting  equipment, 
an  operable  very  high  frequency  omni- 
directional radio  range  (VOR)  or  tactical 
air  navigational  aid  (TACAN)  receiver 
and  restrictions  on  student  pilot 
operations.  Andrews  Air  Force  Base  and 
Washington  National  Airport  are 
ciurently  served  by  the  Washington,  DC 
TCA  which  is  rescinded  concurrent  with 
the  establishment  of  the  Washington 
Tri-Area  TCA.  Baltimore-Washington 
International  Airport  and  Dulles 
International  Airport  are  currently 
served  by  Airport  Radar  Service  Areas 
(ARSA)  which  are  rescinded  concurrent 
with  the  establishment  of  this  TCA. 
imcnvt  DATt:  March  7, 1901. 


roN  nmTHCR  immmmatiom  contact: 

Richard  Huff,  Airspace  and  Obstruction 
Evaluation  Branch  (ATP-240).  Airspace- 
Rules  and  Aeronautical  Information 
Division.  Air  Traffic  Rules  and 
Aeronautical  and  Procedures  Service 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
telephone  (202)  267-3075. 
SUPPlfMENTARY  INFORMATION: 

Background 

The  TCA  program  was  developed  to 
reduce  the  midair  collision  potential  in 
the  congested  airspace  surrounding 
airports  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier, 
military,  or  another  GA  aircraft.  The 
basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  visual  flight 
rules  (VFR)  and  controlled  aircraft 
operating  under  instrument  flight  rules 
(IFR).  TCAs  provide  a  method  to 
accommodate  the  increasing  number  of 
IFR  and  VFR  operations.  The  regulatory 
requirements  of  TCA  airspace  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  providing  ATC 
with  an  increased  capability  to  provide 
aircraft  separation  service,  thereby 
minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft. 

Baltimore-Washington  International 
.\irport  and  Dulles  International  Airport 
qualify  for  TCA  status  by  meeting  the 
criteria  published  in  FAA  Handbook 
7400.2C,  "Procedures  for  Handling 
Airspace  Matters."  The  criteria  for 
establishing  a  TCA  include  the  number 
of  aircraft  and  people  using  that 
airspace,  the  traffic  density,  and  the 
type  or  nature  of  operations  being 
conducted.  Accordingly,  guidelines  have 
been  established  to  Identify  TCA 
locations  based  on  two  elements — the 
number  of  enplaned  passengers  and  the 
number  of  aircraft  operations. 

To  date,  the  FAA  has  established  a 
total  of  29  TCAs,  The  FAA  is  proposing 
to  take  action  to  modify  or  implement 
the  apphcation  of  these  proven  safety 
techniques  to  more  airports  to  provide 
greater  protection  of  air  traffic  in  the 
airspace  regions  most  commonly  used 
by  passenger-carrying  aircraft. 


User  Group  Participation 

The  TCA  adopted  by  this  amendment 
is  the  product  of  the  FAA's  analysis  of 
the  airspace  and  a  review  of  both  the 
comments  received  and  discussions 
with  the  aviation  community.  In 
conjunction  with  this  action,  the  FAA 
will  continue  to  work  cooperatively  with 
local  user  groups  to  ensure  that  the  TCA 
is  effective  for  all  users  by  identifying 
any  adjustments  or  modifications  that 
appear  necessary.  Through  joint  FAA 
and  user  cooperation,  any  problems  that 
arise  can  be  identified  and  necessary 
corrective  action  taken. 

The  TCA  configuration  adopted  here 
has  been  developed  through  substantial 
pubhc  participation.  Initially,  informal 
airspace  meetings  were  held  on 
Decmber  5.  8,  and  12. 1988.  to  permit 
local  aviation  interests  and  airspace 
users  an  opportunity  to  present  input  on 
the  design  of  the  proposed  Washington 
Tri-Area  TCA.  In  addition.  TCA  Ad  Hoc 
Users  Committee,  sponsored  by  the 
Virginia  Department  of  Aviation,  met  on 
January  10  and  17, 1989,  and  February  1, 
1989.  The  purpose  of  the  Ad  Hoc  Users 
Committee  was  to  develop  a  TCA 
design  to  meet  the  needs  of  the  flying 
community  while  providing  the  greatest 
safety.  Technical  assistance  was 
provided  to  the  committee  by  FAA 
Procedures  Specialists  and  personnel 
from  Washington  National  Airport, 
Baltimore-Washington  International 
Airport,  and  Dulles  International 
Airport.  After  the  initial  meetings  and 
extensive  coordination  with  and  Ad  Hoc 
Users  Committee,  a  tentative  TCA 
configuration  was  prepared  for  public 
discussion.  As  a  result  of  those  efforts, 
the  TCA  configuration  was  further 
adjusted  to  reflect  the  FAA's  modified 
configivation  proposed  formally  for 
adoption,  An  additional  opportunity  for 
public  participation  was  provided  by  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
January  16, 1990  (55  FR  01544). 
Comments  were  received  in  response  to 
the  NPRM.  Due  consideration  has  been 
given  to  these  comments  as  well  as  the 
comments  received  at  the  various 
meetings. 

Discussion  of  Comments 

The  FAA  received  153  comments 
pertaining  to  the  TCA  proposal.  The 
FAA  has  considered  these  comments  in 
the  adoption  of  the  final  TCA  design. 
The  FAA  believes  that  the  final  TCA 
design  adopted  promotes  the  safe  and 
efficient  use  of  airspace  while  satisfying 
ATC  requirements. 

Some  conunents  addressed  subject 
areas  that  were  not  relevant  to  this 
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rulemaking  action:  therefore,  they  will 
not  be  discussed.  Thoee  subject  €U*as 
included  controller  staffing,  pilot 
education,  building  a  common  radar 
facility  for  the  Washington  metropolitan 
area,  waivers,  and  rules  enforcement. 

Thirty-eight  comments  supported 
implementing  the  proposed  Washington 
Tri-Area  TCA  as  published  in  the 
NPRM.  and  four  comments  opposed 
establishing  the  Washington  Tri-Area 
TCA. 

The  preprinted  recommendations  of 
the  Capital  Area  Association  of  Flight 
Instructors  (CAAFI)  were  attached  to  a 
significant  number  of  comments.  CAAFI 
recommended  that  the  maximum  limits 
of  the  TCA  remain  at  20  nautical  miles 
(NM)  and  10,000  feet  MSL  and  that  the 
FAA  provide,  by  Special  Federal 
Aviation  Regulations,  for  direction  of 
flight  and  communications  requirements 
for  aircraft  operations  within  the  visual 
flight  rules  (VTR)  corridors:  provide  a 
special  VFR  chart  for  the  Washington 
Tri-Area  TCA  similar  to  that  found  on 
the  reverse  side  of  the  Anchorage  VFR 
Terminal  Area  Chart:  install  a  VOR  in 
the  \icinity  of  Clarksburg,  MD,  at  the 
intersection  of  the  center  lines  of  the 
two  VFR  corridors:  and  establish  a 
cutout  for  l/eesburg  Municipal /Godfrey 
Field.  Seventy-three  comments 
supported  all  of  CAAFl's 
recommendations  while  others 
supported  at  least  one  or  more  of  its 
recommendations. 

Almost  all  comments  requested  that 
the  TCA  consist  of  airspace  from  the 
surface  or  higher  within  a  20-mile  radius 
of  each  airport  up  to  and  including 
10,000  feet  MSL  as  proposed  in  the 
NPRM.  Five  comments  opposed 
establishing  the  ceiling  of  the  proposed 
TCA  at  10.000  feet  MSL  and  suggested  a 
lower  altitude.  Conversely,  the  Air 
Transport  Association  suggested  raising 
the  ceiling  of  the  proposed  TCA  to 
12,500  feet  MSL  with  a  30-NM  radius 
around  each  airport  and  lowering  the 
base  altitude  limits  (floor)  in  Area  G 
surrounding  Dulles  International 
Airport. 

The  FAA  is  establishing  the 
Washington  Tri-Area  TCA  to  consist  of 
airspace  from  the  surface  or  higher 
within  a  20-mile  radius  of  each  airport 
up  to  and  including  10.000  feet  MSL  The 
FAA  believes  that  this  action  will 
provide  the  highest  degree  of  safety 
while  preserving  the  most  efficient  use 
of  the  available  terminal  airspace. 
Comments  supporting  CAAFTs 
recommendations,  along  with  nine  other 
comments,  requested  that  altitude 
requirements  for  the  direction  of  flight 
through  the  VFR  corridora  be 
established  by  a  special  air  traffic  rule, 
an  amendment  to  Federal  Aviation 


Regulations  (FAR)  part  «.  Conversdy. 
one  comment  suggested  tliat  no  specific 
flight  altitudes  be  established  for  tiie 
VFR  corridors,  thereby  allowing  pilots  to 
fly  through  the  VFR  corridors  at  any 
altitude  below  the  floor  of  the  TCA. 
The  FAA  does  not  believe  that  an 
amendment  to  FAR  part  93  is  necessary. 
However,  recommended  altitudes  for 
flights  throu^  various  areas  of 
uncontrolled  airspace  will  be  indicated 
on  a  TCA  flyway  chart  on  the  reverse 
side  of  the  Washington  Tri-Area  VFR 
Terminal  Area  Chart 

Conunents  supporting  CAAFTs 
reconunendations,  along  with  five  other 
comments,  requested  that  the  FAA 
establish  dedicated  frequencies  for 
aircraft  transiting  through  areas  of 
uncontrolled  airspace  in  the  TCA. 
Dedicated  frequencies  would  allow 
pilots  the  ability  to  communicate  with 
ATC  personnel  who  would  monitor  (but 
not  control)  traffic  in  the  VFR  corridors. 
The  FAA  finds  that  this  subject  falls 
outside  the  confines  of  the  intended 
rulemaking  action.  However, 
investigation  of  this  suggestion  revealed 
that  the  FAA  ATC  facihties  in  the  TCA 
do  not  have  the  personnel,  equipment  or 
workload  flexibility  to  adhere  to  this 
suggestion.  In  regard  to  the  commenters' 
request  to  have  a  discreet  frequency  to 
aid  in  traffic  monitoring  and/or  ATC 
advisories,  the  FAA  will  publish  a  VFR 
flyway  chart  which  will  depict 
recommended  VFR  altitudes  through  the 
flyway  areas.  Adherence  to  the 
recommended  altitudes  in  the  flyway 
areas  will  provide  a  margin  of  safety 
between  uncontrolled  aircraft  in  the 
flyway. 

Comments  supporting  CAAFl's 
recommendations  and  three  additional 
comments  requested  that  special 
charting  be  implemented  for  the 
Terminal  Area  Chart  for  the  proposed 
Washington  Tri-Area  TCA.  The  special 
charting  should  show  estabhshed 
instrument  flight  rules  (IFR)  routes  and 
suggested  VFR  routes,  similar  to  the 
chart  on  the  reverse  side  of  the 
Anchorage  VFR  Terminal  Area  Chart. 
The  FAA  agrees  with  these  comments 
and  has  developed  a  VFR  flyaway 
planning  chart  for  the  Washington  Tri- 
Area  TCA  which  will  be  charted  on  the 
reverse  side  of  the  VFR  Terminal  Area 
Chart. 

Fourteen  comments,  as  well  as  those 
comments  supporting  the 
recommendations  of  CAAFI,  suggested 
that  the  FAA  install  a  VOR  or  a 
navigational  aid  (NAVAID)  in  the 
vicinity  of  Clarksburg,  MD,  for  precise 
navigational  guidance  through  certain 
uncontrolled  airspace  areas.  The  FAA 
has  determined  that  the  adoption  of  this 
suggestion  is  not  necessary.  The  current 


area  NAV AID'S  and  VFR  iandmarict  are 
sufficient  to  assist  pilots  in  navigating 
through  the  area  either  In  tlie  TCA  or  in 
uncontrolled  airspace. 

A  few  errors  were  noted  in  the  NPRM 
for  the  establishment  of  the  Washington 
Tri-Area  TCA.  First  different  comments 
noted  the  incorrect  names  for  two 
airports  on  the  map  m  the  NPRM  for  the 
establishment  of  the  Washington  Tri- 
Area  TCA.  Fallston  Airport  was 
incorrectly  labeled  as  Albrecht  and 
Easton  Municipal  was  incorrectly 
labeled  as  Ewing.  The  FAA  will 
correctly  label  the  airports  on  future 
maps  of  the  Washington  Tri-Area  TCA. 

Second,  the  north /south  line 
establishing  the  eastern  boundary  of 
Area  E  between  Dulles  International 
and  Washington  National  was 
incorrectly  aligned  and  designated.  The 
eastern  boundary  line  of  that  area 
should  be  4V^  miles  east  of  and  parallel 
to  the  north/south  line  establishing  the 
western  boundary  of  Area  E  between 
Dulles  Internationa!  and  Washington 
National  This  final  rule  realigns  and 
redesignates  the  eastern  boundary  line 
of  Area  E  in  the  correct  location 
between  Dulles  International  and 
Washington  National  Airports. 

Third.  Leesburg  Municipal/ Godfi^y 
Field  Airport  VA.  traffic  pattern  altitude 
was  slated  as  800  feet  MSL  This  was  a 
mistake.  Instead  of  800  feet  MSL  the 
sentence  should  have  read  800  feet 
above  ground  level  (AGL).  Expressed  in 
MSL  the  traffic  pattern  altitude  fw  the 
airport  is  1.200  feet  MSL 

The  Vu^ia  Department  of  Aviation, 
the  Maryland  Department  of  Av-iation. 
the  commenters  supporting  the 
recommendations  of  CAAFI  and  three 
other  commenters  requested  a  cutout  for 
Leesburg  Muiucipal/Godfrey  Field 
Airport.  The  majority  of  the  requesU 
were  predicated  on  plans  by  the  Town 
of  Leesburg  to  increase  the  traffic 
pattern  altitude  at  the  airport  However, 
due  to  unforeseen  circumstances,  the 
Town  of  Leesburg  will  not  be 
imlementing  the  change  in  traffic  pattern 
altitude  at  the  airport:  the  traffic  pattern 
altitude  at  Leesburg  Municipal/Godh^y 
Field  Airport  will  remain  at  1,200  feet 
MSL 

The  floor  of  the  TCA  over  Leesburg 
Municipal/Godfrey  Field  Auport  h-UJ  be 
established  at  1.500  feet  MSL  The  FAA 
believes  that  should  the  pilot  elect  to 
avoid  flying  in  the  TCA,  ample  room 
will  exist  between  the  traffic  pattern 
altitude  at  the  airport  and  the  floor  of 
the  TCA  to  allow  access  by  uncontrolled 
VFR  aircraft  to  and  from  the  airport 
without  entering  the  TCA.  In  addition. 
the  1.500  feet  MSL  floor  of  the  TCA  in 
Area  B  north  of  Dulles  Airport  will 
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contain  turbojet  departures  from  Dulles 
Airport  within  the  confines  of  the  TCA. 
This  is  based  upon  a  calculated  climb 
rate  of  300  feet  per  mile  for  turbojets 
departing  runway  one  left  at  Dulles 
Airport. 

TTiree  comments  objected  to  the 
establishment  of  VFR  corridors  in  the 
proposed  Tri-Area  TCA.  In  the  NPRM. 
the  FAA  did  not  suggest  establishing 
VFR  corridors  through  the  proposed 
TCA.  However,  the  airspace  areas 
underneath  the  floor  of  the  TCA  in 
Areas  E  between  Dulles  International/ 
Washington  National  and  Andrews  Air 
Force  Base/Baltimore- Washington 
International  are  colloquially  referred  to 
as  "VFR  corridors."  In  lieu  of  VFR 
corridors  through  the  TCA,  the  FAA  will 
establish  the  floor  of  Area  E  at  an 
altitude  of  3,000  feel  MSL  This  action 
will  allow  more  airspace  for 
uncontroiltd  aircraft  to  traverse 
underneath  certain  areas  of  the 
proposed  TCA  without  contacting 
approach  control  facilities  or  control 
towers  in  the  area.  The  same  objective 
as  VFR  corridors  will  be  met  but  with 
more  airspace  for  uncontrolled  aircraft 
operations. 

Two  comments  suggested  lowering 
the  floor  of  Area  E  to  2.500  feet  MSL  to 
alow  for  additional  airspace  between 
controlled  and  uncontrolled  air  traffic, 
while  five  comments  suggested  raising 
the  floor  of  Area  E  to  3,500  feet  MSL  due 
to  the  proximity  of  rising  terrain  in  those 
areas. 

The  FAA  is  establishing  the  floor  of 
Area  E  at  3,000  feet  MSL.  as  proposed  in 
the  NPRM.  This  altitude  will  allow 
terrain  and  obstruction  clearance  for 
VFR  aircraft  traversing  underneath  the 
floor  of  Area  E.  It  also  will  provide 
ample  airspace  for  uncontrolled  aircraft 
to  operate  below  the  floor  of  Area  E 
thereby  providing  adequate  separation 
from  traffic  within  the  TCA.  The 
proposed  TCA  airspace  section  of  Area 
E  between  Andrews  Air  Force  Base  and 
Baltimore-Washington  International  has 
been  eliminated.  The  airspace  which 
was  contained  in  that  section  of 
airspace  will  be  incorporated  in  Area  C. 
The  reason  for  this  action  is  outlined 
below. 

Two  comments  from  personnel  at 
Andrews  Air  Force  Base  opposed  the 
establishment  of  Area  E  between 
Andrews  Air  Force  Base  and  Baltimore- 
Washington  International  citing  that 
airspace  section  of  Area  E,  with  a  base 
altitude  of  3,000  feet  MSL,  conflicts  with 
published  instrument  approaches  and 
vectoring  procedures  at  Andrews  Air 
Force  Base.  They  stated  that  the 
published  instrument  approaches  and 
vectoring  procedures  would  have  to  be 
changed  in  order  to  contain  the  aircraft 


within  the  confines  of  the  TCA.  The 
changes  would  raise  the  glide  slope 
angle  to  greater  than  3.3*  which  is 
unacceptable  by  the  Department  of  the 
Air  Force  standards.  The  commenters 
also  expressed  concern  that  military 
representatives  were  not  invited  to 
participate  in  the  pre-NPRM  planning 
stages. 

The  FAA  will  eliminate  that  section  of 
Area  E  between  Andrews  Air  Force 
Base  and  Baltimore- Washington 
International  to  correct  the  conflicting 
procedure  which  was  inadvertently 
incorporated  in  the  development  of  Area 
E.  This  section  of  airspace  will  be 
incorporated  into  Area  C  with  an 
established  floor  of  2,500  feet  MSL.  This 
action  will  contain  the  instrument 
approaches  and  vectoring  procedures  to 
Andrews  Air  Force  Base  within  the 
confines  of  the  TCA. 

The  FAA  made  every  effort,  during 
the  pre-NPRM  planning  stages,  to  notify 
all  persons  and/or  organizations  who 
may  be  affected  by,  or  interested  in,  the 
proposal.  The  notices  of  the  informal 
airspace  meetings  were  sent  to  military 
personnel  at  Andrews  Air  Force  Base, 
since  they  fall  within  the  prescribed 
parameters  of  the  FAA's  required 
mailing  list. 

Seven  comments  expressed  concern 
with  the  intersection  of  the  projected 
center  lines  of  the  proposed  Area  E. 
between  Dulles  International/ 
Washington  National  and  Andrews  Air 
Force  Base/Baltimore-Washington 
International,  in  proximity  to  the 
Montgomery  County  Airpark. 
Gaithersburg,  MD.  The  commenters 
stated  that  VFR  aircraft  entering  or 
exiting  those  areas  would  converge  in 
the  vicinity  of  Montgomery  County 
Airpark,  thereby  increasing  the  amount 
of  air  traffic  over  that  airport.  The 
commenters  believe  this  increased 
amount  of  traffic  would  create  an  unsafe 
situation  for  aircraft  in  the  traffic 
pattern  at  Montgomery  County  Airpark. 

The  FAA  agrees  that  the  above- 
mentioned  situation  may  result  in 
increased  VFR  traffic  in  the  vicinity  of 
Montgomery  County  Airpark.  To 
minimize  the  increase  of  uncontrolled 
aircraft  operations  projected  for  the 
area,  the  FAA  will  outline  recommended 
VFR  routes  on  the  VFR  flyway  chart  to 
be  printed  on  the  reverse  side  of  the 
VFR  Terminal  Area  Chart.  The 
recommended  VFR  routes  will  direct  air 
traffic  away  from  the  Gaithersburg  area. 
Also,  the  recommended  VFR  routes  will 
be  published  with  recommended  VFR 
altitudes  which  are  above  the  traffic 
pattern  altitude  at  Montgomery  County 
Airpark.  This  action  will  assist  in 
providing  additional  separation  between 
aircraft  operating  at  the  airpark  and 


aircraft  transiting  underneath  the  floor 
of  the  TCA  in  that  area. 

Additional  comments  suggested  that 
the  sections  of  Area  E  between  Dulles 
International/Washington  National  and 
Andrews  Air  Force  Base/Baltimore- 
Washington  International  be  realigned 
to  coincide  with  several  established 
NAVAID's  in  the  vicinity.  This 
suggestion  would  provide  increased 
navigational  guidance  assistance  for 
VFR  flights  through  tht  areas.  Also,  it 
would  alleviate  the  funneling  effect  of 
VFR  air  traffic  in  the  vicinity  of  the 
Montgomery  County  Airpark. 

The  FAA  is  unable  to  adopt  this 
suggestion  based  on  the  fact  that  the 
realignment  of  the  sections  of  Area  E 
would  place  uncontrolled  aircraft  in 
proximity  to  arriving  and  departing  ATC 
controlled  aircraft  operations  within  the 
parameters  of  the  TCA.  Furthermore,  as 
previously  stated,  ample  separation  will 
exist  between  aircraft  flying  underneath 
the  floor  of  the  TCA  in  the  area  of 
Montgomery  County  Airpark  and  the 
traffic  pattern  altitude  at  the  airpark. 

Seventeen  commenters  objected  to  the 
establishment  of  Area  E  between  Dulles 
International  and  Washington  National 
due  to  the  proximity  of  the  airport  traffic 
area  (ATA)  at  Davison  Army  Air  Field. 
The  commenters  expressed  that 
uncontrolled  VFR  aircraft  in  the 
southern  section  of  Area  E  between 
Dulles  International  and  Washington 
National  would  be  forced  to  contact 
Davison  Army  Airfield  ATC  to  obtain 
permission  to  fly  through  Davison  Army 
Airfield  ATC.  and  that  the  frequency 
changes  would  cause  an  inconvenience 
to  pilots.  Also,  the  commenters 
expressed  that  Davison  Army  Airfield 
would  be  unable  to  accommodate  the 
need  and  requests  of  VFR  pilots.  To 
address  this  problem,  the  commenters 
suggested  realigning  Area  E  to  the  west 
of  Davison  Army  Airfield  ATA  or 
lowering  the  altitude  of  the  ATA. 

The  FAA  is  unable  to  realign  Area  E 
between  Dulles  International  and 
Washington  National  because 
realignment  of  the  airspace  to  the  west 
to  clear  Davison  Army  Airfield  ATA 
would  place  Area  E  too  close  to  IFR 
arrivals  at  Dulles  International  from  the 
south.  Also,  the  FAA  does  not  propose 
to  modify  the  ATA  at  Davison  Army  Air 
Field.  Air  traffic  personnel  at  Davison 
Army  Airfield  have  assured  the  FAA 
that  they  will  be  able  to  provide  air 
traffic  service  in  accommodating  the 
needs  of  pilots  requesting  flight  through 
the  ATA.  Should  a  pilot  choose  to 
circumnavigate  Davison  Army  Airfield 
ATA.  ample  airspace  to  the  west  of  the 
ATA  in  Area  E  and  recognizable  VFR 
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landmarks  are  available  to 
accommodate  this  action. 

Several  commenters  requested  a 
larger  cutout  for  Manassas  Municipal/ 
Harry  P.  Davis  Field.  The  commenters 
also  requested  that  the  description  of 
the  cutout  for  Manassas  be  described 
with  existing  NAVAID's  or  with  easily 
recognizable  geographical  landmarks. 

The  FAA  has  agreed  to  provide  a 
larger  cutout  area  for  Manassas 
Municipal/Harris  P.  Davis  Field.  That 
section  of  the  TCA  airspace.  Area  F.  has 
been  redesigned  by  expanding  the  area 
to  the  northwest  of  Manassas  and  by 
realigning  the  shape  of  the  airspace  to 
coincide  with  the  runway  configuration 
at  the  airfield.  The  airspace,  as  proposed 
in  the  NPRM.  has  been  reduced  to  the 
east  of  Manassas.  This  action  will  allow 
more  airspace  separation  between 
controlled  aircraft  on  instrument 
approaches  to  Dulles  International  from 
the  south  and  uncontrolled  aircraft.  The 
base  altitude  (floor)  of  Area  F  will  be 
changed  from  2.000  feet  MSL  as 
proposed  in  the  NPRM.  to  1,900  feet 
MSL  The  altitude  adjustment  is 
necessary  in  order  to  accomjnodate  the 
expansion  of  Area  F  to  the  northwest. 
The  base  altitude  of  1,900  feet  MSL  is 
the  minimum  vectoring  altitude  in  that 
area.  Controlled  IFR  flights  inbound  to 
Dulles  International  from  the  west  and 
southwest  are  descended  to  1,900  feet 
MSL  for  a  base  leg  entry  for  the 
instrument  approaches  from  the  south. 
The  altitude  adjustment  in  Area  F  will 
contain  the  previously  mentioned 
controlled  aircraft  operations  within  the 
confines  of  the  TCA. 

Two  conunenters  suggested  that  the 
floors  of  the  TCA  outer  areas 
surrounding  Dulles  Airport  Areas  D  and 
E,  are  artificially  low  and  should  be 
raised  to  allow  for  student  pilot  training. 
This  action  also  would  provide  a 
sufficient  amount  of  altitude  separation 
from  the  mountainous  terrain  west  of 
the  airport  and  avoid  turbulence  likely 
to  be  encountered  in  the  vicinity  of  the 
mountainous  terrain.  The  FAA  can  not 
support  this  suggested  modification  to 
the  TCA.  The  floors  of  the  TCA  were 
established  in  order  to  contain  IFR 
procedures  at  Dulles  International  in  the 
TCA.  The  FAA  believes  that  the  floor  of 
the  TCA  in  Area  D  west  of  Dulles 
International  will  allow  ample  airspace 
for  safe  uncontrolled  aircraft  operations 
in  the  vicinity  of  the  mountainous 
terrain. 

One  comment  suggested  that  the  letter 
designations  for  the  various  areas  of  the 
TCA  (Area  A,  Area  B,  etc)  be 
reassigned  to  coincide  with  the 
ascending  order  of  the  floors  of  the  TCA. 
The  commenter  stated  that  this 
redeslgnation  would  provide  an  easy 


reference  for  the  pilot  to  know  that  Area 
C  has  a  lower  floor  than  that  of  Area  D. 

and  so  on. 

The  FAA  does  not  support  this 
redeslgnation.  The  lettering  of  the 
different  areas  of  the  TCA  defines  the 
areas  in  the  legal  description.  The 
lettering  of  the  areas  appears  only  on 
the  maps  in  the  NPRM  and  the  Final 
rule.  These  maps  are  not  to  be  used  for 
navigational  purposes.  The  lettering  of 
the  different  areas  of  the  TCA  will  not 
appear  on  the  Washington  Tri-Area  VFR 
Terminal  Area  Chart. 

Several  commenters  stated  that 
currently  there  is  a  lack  of  visual 
references  or  landmarks  depicted  on  the 
Washington  VFR  Terminal  Area  Chart 
for  VFR  navigation  through  the  proposed 
Tri-Area  TCA.  When  the  new 
Washington  Tri-Area  TCA  becomes 
effective,  the  current  Terminal  Area 
Charts  will  become  obsolete  and  should 
not  be  used  for  navigating  purposes. 
Simultaneously  with  the  effective  date 
of  the  Washington  Tri-Area  TCA,  the 
FAA  will  issue  a  new  VFR  Terminal 
Area  Chart  to  be  used  for  navigational 
purposes  with  the  new  TCA-  On  the 
reverse  side  of  the  Washington  Tri-Area 
VFR  Terminal  Area  Chart,  the  FAA  will 
publish  a  VFR  flyway  chart  To  assist 
the  flying  publia  this  chart  will  contain 
the  recognizable  VFR  landmarks 
published  on  the  Terminal  Chart  plus 
additional  VFR  landmarks, 
recommended  VFR  routes  and  altitudes, 
and  IFR  routes  In  the  Washington 
metropolitan  area. 

Five  commenters  were  concerned  that 
high  performance  aircraft  would  use  the 
exclusion  areas  of  the  TCA  at  high 
speeds.  The  commenters  suggested  that 
separate  rulemaking  action  be  initiated 
to  impose  speed  restrictions  on  aircraft 
operating  beneath  the  fioors  of  the  TCA. 
The  FAA  believes  that  a  separate 
rulemaking  action  to  address  this  issue 
is  not  necessary  because  this  issue  has 
been  addressed  in  FAR  part  91.117.  In 
addition,  the  VFR  flyway  chart  will 
contain  a  recommended  maximum  air 
speed  for  flights  in  the  flyway  areas. 

One  comment  requested  that  Area  D 
in  the  vicinity  of  Montgomery  County 
Airpark,  Gaithersburg.  MD.  be  modified 
to  exclude  the  airport  from  the  proposed 
TCA.  The  FAA  does  not  agree  with  this 
request  The  airspace  above 
Montgomery  County  Airparic  is  used  to 
accommodate  IFR  transitions  for  IFR 
aircraft  approaching  Dulles 
International  Airport  from  the  north. 
Therefore,  the  floor  of  the  TCA  in  the 
vicinity  of  Montomery  County  Airpark 
will  be  established  at  the  highest 
possible  altitude  to  contain  the  IFR 
transitions  within  the  confines  of  the 
TCA.  thereby  affording  controlled 


aircraft  the  safety  and  ATC  services 
offered  to  the  maximum  extent  possible, 
while  still  permitting  operations  below 
the  floor  in  that  area. 

One  comment  suggested  that  Andrews 
Air  Force  Base  be  excluded  from  the 
TCA  because  there  are  very  few  air 
carrier  operations  at  Andrews  Air  Force 
Base.  Before  the  establishment  of  the 
Washington  Tri-Area  TCA.  Andrews 
Air  Force  Base  was  serviced  by  the 
Washington.  DC,  TCA.  Although 
Andrews  Air  Force  Base  has  very  few 
air  carrier  operations,  it  was  included  in 
the  Washington,  DC.  TCA  and  will  be 
included  in  the  Washington  Tri-Area 
TCA  to  afford  the  best  possible  safety 
and  ATC  service  to  the  President  and 
Vice-President  of  the  United  States  as 
well  as  to  those  passengers  who  may  be 
heads  of  state  or  foreign  dignitaries.  The 
FAA  does  not  desire  to  discontinue 
those  8er\'ice8. 

Two  comments  addressed  an 
exclusion  (cutout)  for  the  Martin  State 
Airport.  NflD,  and  one  comment  asked 
for  an  exclusion  for  Essex  SkyTjark.  MD, 
The  comments  noted  that  when  aircraft 
depart  these  airports,  and  the  pilots  do 
not  desire  to  enter  the  TCA.  they  would 
be  forced  to  enter  Restricted  Areas  R- 
4001A  and  R-4001B  due  to  their 
proximity  to  these  airports. 

The  FAA  does  not  believe  that  a 
cutout  is  necessary  for  either  Martin 
State  Airport  or  Essex  Skypark.  ATC- 
controlled  aircraft  are  routinely  routed 
to  Baltimore-Washington  International 
in  the  vicinities  of  these  two  airports, 
and  the  TCA  airspace  in  those  areas  is 
necessary  to  contain  the  aircraft 
operations  in  a  controlled  environment. 
The  amount  of  airspace  provided  for 
VFR  operations  at  the  Martin  State  and 
Essex  airports  is  ample  to  prevent 
violation  of  R^MXnA  and  R-4001B. 

One  commenter  requested  that 
Restricted  Area  R-4001B  be  eliminated 
to  increase  the  TCA  boundary  in  that 
area.  It  was  further  suggested  that  R- 
4001A  then  be  modified  to  conform  to 
the  new  shape  of  the  TCA  airspace  in 
that  area.  Also,  the  commenter 
suggested  that  restricted  areas  should  be 
highlighted  on  TCA  charts  so  that  pilots 
can  readily  see  and  avoid  the  areas. 
The  FAA  does  not  believe  that  R- 
4001A  and  R^WOlB  need  to  be 
eliminated  to  increase  the  size  of  the 
TCA  in  that  area.  The  size  and  shape  of 
R-4001A  and  R-4001B  were  based  on 
the  needs  and  the  request  of  the  military 
agency  utilizing  the  special  use  airspace 
to  contain  its  military  operations  within 
the  designated  restricted  area,  which  is 
used  year  round.  The  military  has  not 
indicated  a  change  in  its  military 
operations  in  that  area,  which  would 
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necessitate  a  change  in  the  restricted 
airspace.  The  TCA  airspace  In  section  D 
which  is  contained  in  R-4001A  and  R- 
4001B  becomes  Restricted  Area  airspace 
when  the  restricted  areas  are  active 
(closed  to  air  traffic).  Conversely,  the 
aforementioned  sections  of  Restricted 
Area  airspace  become  TXHA  airepace 
when  R-4(XnA  and  R-4001B  are  inactive 
(opened  to  air  traffic).  Currenlly, 
resUScted  areas  are  highlighted  and  so 
noted  on  aeronautical  charts,  and  the 
FAA  sees  no  need  lo  modify  the  existing 
method  of  denoting  restricted  artas  on 
aeronautical  charts. 

Additional  comments  slated  that  the 
12-^4M  radius  of  the  proposed  TCA  at 
Dulles  International  and  the  Baltimore- 
Washington  National  should  be  reduced 
to  10  nautical  miles  in  order  to  be 
consistent  with  the  shape  of  the  TCA 
radius  at  Washington  National  and 
Andrews  Air  Force  Base. 

The  FAA  does  not  support  this 
position.  Despite  the  fact  that  this  is  one 
TCA  encompassing  four  major  airports, 
each  airport  was  treated  as  a  separate 
and  unique  entity  during  the  design  and 
construction  of  the  TCA.  The  design 
configuration  addressed  the  needs  and 
requirements  for  each  airport. 

Two  comments  requested  a  cutout  for 
Glascock  Airfield.  VA,  because  pilots 
are  unable  to  contact  ATC  for  an 
authorization  to  enter  the  TCA  while  the 
aircraft  are  still  on  the  ground  at  the 
airfield.  The  FAA  does  not  believe  that 
a  cutout  for  Glascock  .Airfield  is 
necessary.  To  address  the  problem  cited 
by  the  comments,  a  Letter  of  Agreement 
outlining  departures  procedures  from 
Glascooi  Airfield  has  been  established 
between  the  FAA  ATC  facility  in  the 
area  and  the  local  aircraft  operators. 

One  comment  suggested  that  special 
rulemaking  action  be  taken  to  require 
pilots  to  fly  through  uncontrolled  areas 
of  the  TCA  with  the  hghts  of  the  aircraft 
on.  According  to  the  comment,  this 
procedure  would  facihtate  the  pilot's 
ablhty  to  sight  VFR  aircraft  traversing 
uncontrolled  areas  of  the  TCA.  The  FAA 
does  not  believe  that  this  comment 
should  be  addressed  by  special 
rulemakiii;;  acMon  to  amend  Federal 
regulations.  However,  the  FAA  believes 
that  this  procedure  is  a  good  operational 
practice  for  pilots  during  VFR  flights  and 
will  make  every  effort  to  pass  this 
suggestion  on  to  pilots  during  various 
pilot  briefings.  Furthermore,  this 
recommended  procedure  will  be 
Included  on  the  VFR  flyway  chart  along 
with  other  recommended  good  operating 
prsctices. 

One  commenter  objected  to  the  loss  of 
the  Baltimore-Washington  ARSA  and 
the  estabhshment  of  the  Tri-Area  TCA. 
He  stated  that  the  new  TCA  would 


hamper  student  cross-country  flights  at 
Baltimore  International  Airport. 

Although  the  new  TCA  would  impose 
certain  operating  rules  and  requirements 
on  students  conducting  VFR  flight 
operations  within  the  TCA,  the  FAA 
believes  that  the  Tri-Area  TCA  \vill  not 
deter  nor  hamper  student  cross-county 
VFR  flights  at  Baltimore- Washington 
International  Airport.  The  VFR  route 
siructures  at  the  airport  allow  ample 
airspace  for  student  cross-country 
Tights  to  and  from  the  airport. 

Of  the  comments  received  objecting  to 
the  establishment  of  the  Tri-Area  TCA, 
one  commenter  stated  that  there  has 
never  been  a  midair  collision  in  the 
Washington.  DC  metropolitan  area, 
according  to  his  recollection;  therefore,  a 
new  TCA  for  the  area  is  not  needed. 
Another  commenter  stated  that  the  FAA 
IS  establishing  the  Tri-Area  TCA  as  a 
response  to  midair  collisions  which 
occurred  elsewhere.  According  to  the 
commenter,  the  midair  collisions  were 
between  controlled  and  uncontrolled 
aircraft  and  occurred  outside  the  lateral 
limits  of  the  TCAs. 

Since  1969,  there  has  not  been  a 
midair  collision  in  the  Washington  DC 
area  involving  aircraft  which  the  TCA  is 
designed  to  protect.  The  intent  of  the 
Tri-Area  TCA  and  the  overall  TCA 
program  is  to  minimize  the  possibility  of 
near  midair  and  midair  collisions  in  the 
future,  and  the  rule  adopted  serves  this 
purpose.  Also,  based  on  the 
establishment  criteria  for  a  TCA,  the 
number  of  passenger  enplanements  and 
the  number  of  aircraft  operations,  both 
Baltimore-Washington  International  and 
Dulles  International  Airports  more  than 
qualify  for  the  establishment  of  a  TCA. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  designates 
a  Terminal  Control  Area  (TCA)  at  the 
Baltimore-Washington  International 
Airport  and  Dulles  International  Airport. 
Also,  concurrent  with  the  establishment 
of  this  TCA.  the  Washington,  DC,  TCA. 
which  serves  Andrews  Air  Force  Base 
and  Washington  National  Airport  is 
rescinded.  Andrews  Air  Force  Base. 
Baltimore- Washington  International 
Airport,  Dulles  International  Airport, 
and  Washington  National  Airport  will 
be  served  with  the  establishment  of  the 
Washington  Tn-Area  TCA.  Baltimore- 
Washington  International  Airport  and 
Dulles  International  Airport  are  each 
currently  served  by  an  ARSA  which  is 
rescinded  concurrent  with  the 
estabhshment  of  this  TCA.  The  TCA 
accommodates  current  traffic  flows  and 
provides  a  greater  degree  of  safety  in 
kiu)wn  areas  of  congestion  involving 
controlled  IFR  and  uncontrolled  VFR 


flights.  Consequcaitiy.  the  FAA  has 
determined  that  the  establishment  of  a 
TCA  at  Baltimore-Washington 
International  Airport  and  Dulles 
International  Airport  is  in  the  interest  of 
flighi  safety  and  will  result  in  a  greater 
degree  of  protection  for  the  largest 
number  of  people  during  flight  in  the 
terminal  areas. 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify 
estimated  costs  to  the  private  sector, 
consumers,  Federal.  State,  and  local 
governments,  as  well  as  anticipated 
benefits. 

Executive  Order  12291.  dated 
February  17. 1981.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  This  Order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  lo  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  major  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  a 
significant  adverse  effect  on 
competition,  or  is  highly  controversial. 

The  FAA  has  determined  that  this  rule 
is  not  major  as  defined  in  the  Executive 
Order  therefore,  a  full  regulatory 
analysis  that  includes  the  identification 
and  evaluation  of  cost  reducing 
alternatives  to  the  rule,  has  not  been 
prepared.  Instead,  the  agency  has 
prepared  a  more  concise  document 
termed  a  regulatory  evaluation  that 
analyzes  only  this  rule  without 
identifying  alternatives.  In  addition  to  a 
summary  of  the  regulatory  evaluation, 
this  section  also  contains  an  Initial 
regulatory  flexibility  determination 
required  by  the  1980  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354)  and  an 
international  trade  impact  assessment. 
If  more  detailed  economic  information  is 
desired  than  is  contained  in  this 
summary,  the  reader  is  referred  to  the 
full  regulatory  evaluation  contained  in 
the  docket. 

Benefit-Cost  Analysis 

Costs 

The  FAA  estimates  the  total  cost  of 
implementing  the  Washington  Tri-Area 
TCA  to  be  $5.2  million  (discounted.  15 
years)  in  1969  dollars.  This  estimate 
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represents  the  costs  to  the  FAA  for 
additional  personnel  and  equipment.  At 
the  time  that  the  regulatory  evaluation 
for  the  Notice  of  Proposed  Rulemaking 
(NPRM)  was  being  prepared,  the  FAA 
assumed  that  the  only  cost  for  aircraft 
operators  within  and  transiting  those 
ARSAs  was  the  opportunity  cost 
derived  from  foregoing  alternate  uses  of 
the  money  used  to  purchase  and 
maintain  Mode  C  transponders 
approximately  one  year  ahead  of 
schedule.  Phase  I  of  the  Mode  C  rule 
requires  aircraft  to  have  Mode  C 
transponders  when  operating  within  30 
nautical  miles  of  a  TCA  primary  airport 
as  of  July  1989.  Phase  II  requires  aircraft 
operating  within  an  ARSA  to  have  Mode 
C  transponders  by  December  1990.  The 
opportunity  cost  estimate  for  Mode  C 
transponders  was  based  on  the  premise 
that  if  the  NPRM  were  to  become  a  rule, 
it  would  go  Into  effect  approximately 
one  year  before  implementation  of 
Phase  U  of  the  Mode  C  rule.  Now  this 
premise  has  changed  since  the  TCA  is 
expected  to  go  into  effect  after  Phase  II. 
Thus,  the  issue  of  opportunity  cost  is  not 
applicable  for  evaluating  this  final  rule. 

The  FAA  does  not  believe 
parachutists,  balloonists,  ultra-light  and 
sailplane  owners,  or  fixed  base 
operators  will  be  significantly  affected 
by  this  rule.  Letters  of  agreement  and 
cutouts  are  expected  to  be  executed, 
where  advisable,  to  ensure  minimum 
affect  on  these  operators. 

Benefits 

This  rule  is  expected  to  generate 
potential  benefits  primarily  in  the  form 
of  enhanced  safety  to  the  aviation 
community  and  the  flying  public.  Such 
safety,  for  instance,  will  take  the  form  of 
reduced  aviation  fatalities  and  property 
damage  as  the  result  of  a  lowered 
likelihood  of  midair  collisions  because 
of  increased  positive  control  in  airspace. 
The  increased  positive  control  in 
airspace  will  be  achieved  by 
establishing  the  Washington  Tri-Area 
TCA.  In  addition,  potential  benefits  are 
expected  to  accrue  in  the  form  of 
improved  operational  efficiency  of  FAA 
air  traffic  controllers. 

Since  deregulation  of  the  airline 
industry  in  1978.  passenger 
enplanements  have  been  on  a  dramatic 
rise.  This  has  led  to  large  increases  in 
aircraft  operations,  particularly  for  part 
121  (Large  Transport  Category  Aircraft) 
aircraft  operators.  As  a  result  of  this 
increased  traffic  density,  the  potential 
increased  risk  of  midair  collisions  has 
become  a  concern.  Since  1978,  the  FAA 
has  implemented  additional  regulatory 
initiatives  primarily  aimed  at  mitigating 
this  potential  safety  problem.  Some  of 
those  safety  initiatives  included 


establishing  TCAs,  establishing  ARSAs, 
and  modifying  TCA  design 
configurations.  Most  recently,  the  FAA 
has  implemented  rules  expanding  Mode 
C  and  mandatiiTg  Terminal  Collision 
Avoidance  Systems  (TCAS)  on  large  air 
carrier  aircraft  All  of  these  regulator^' 
actions  are  aimed  at  enhancing  aviation 
safety  by  lowering  the  likelihood  of 
midair  collisions.  As  a  continuation  of 
this  effort  to  enhance  aviation  safety, 
the  FAA  announced  In  1987  the 
proposed  conversion  of  nine  ARSAs  into 
TCAs.  The  Washington  Tri-Area  TCA 
represents  two  of  these  TCA  initiatives. 

The  potential  safety  benefits  of  the 
Washington  Tri-Area  TCA,  while 
positive,  will  be  less  than  would 
otherwise  be  expected  to  accrue  in  the 
absence  of  the  Mode  C  and  TCAS  rules. 
Virtually  all  of  the  TCA's  safety  benefits 
are  considered  to  be  inextricably  linked 
to  the  Mode  C  and  TCAS  rules  since  the 
TCA  essentially  extends  the  effects  of 
those  two  rules.  Subsequently,  the 
TCA's  safety  benefits  cannot  be 
estimated  separately  from  those  two 
rules.  The  Mode  C  and  TCAS  rules  are 
expected  to  generate  total  potential 
safety  benefits  of  $2.1  bilhon 
(discounted,  15  years). 

Nevertheless,  this  rule  is  still  expected 
to  accrue  benefits  in  terms  of  enhanced 
safety,  though  on  a  much  smaller  scale. 
This  point  can  be  illustrated  with  the 
use  of  statistical  models  based  or.  actual 
and  projected  critical  near  midair 
collision  (CNM.ACs)  incidents  in  lieu  of 
actual  midair  collisions.  (As  defined  by 
the  FAA,  a  CNMAC  is  an  incident 
where  two  aircraft  come  within  100  feet 
of  each  other  and  the  fact  that  they  do 
not  actually  collide  is  not  due  to  an 
action  on  the  part  of  the  pilots  but 
rather,  it  is  due  purely  to  chance.)  Since 
midair  collisions  involving  part  135 
aircraft  and  especially  Part  121  aircraft 
are  rare,  the  use  of  CNMACs  will  serve 
to  illustrate,  to  some  degree,  the 
potential  improvements  in  aviation 
safety  of  implementing  this  rule.  Simple 
regression  analyses  were  prepared  for 
this  evaluation.  They  focused  on 
CNMACs  and  aircraft  operations  in  23 
TCAs  plus  a  random  sample  of  23  of  the 
79  ARSAs  that  existed  in  1988  (based  on 
CNMAC  data  for  1986  and  1987).  The 
results  of  these  analyses  indicate  that 
TCAs  have  approximately  68  percent 
fewer  CN'MACs  annually,  on  average, 
than  ARSAs.  While  there  is  no 
demonstrated  relationship  between 
CNMACs  and  actual  midair  collisions, 
the  lower  CNMAC  rate  suggests  more 
effective  separation  of  aircraft  in 
congested  areas. 

As  the  result  of  these  findings,  if  the 


Baltimore-Washington  and  Dulles 
ARSAs  had  remained  Intact  and  the 
Mode  C  and  TCAS  rules  were  not  in 
effect,  the  Baltimore-Washington  and 
Dulles  Terminal  Areas  would  be 
expected  to  experience  a  combined 
average  of  4  critical  near  midair 
collisions  (CNMACs)  annually  or  61 
CNMACs  over  the  next  15  years. 
However,  since  the  ARSAs  will  become 
a  TCA,  the  number  of  CNMACs  is 
expected  to  be  reduced  to  a  combined 
average  of  1.3  annually  or  19  CNMACs 
over  the  next  15  years.  Thus,  over  the 
next  15  years,  this  rule  could  result  In 
the  reduction  of  42  CNMACs.  However, 
it  Is  important  to  note  that  the  vast 
majority  of  these  potential  CIMMACs 
will  never  occur  as  predicted  pnmarily 
because  of  the  Mode  C  and  TCAS  rules. 
Another  potential  benefit  of  this  rule 
will  be  improved  operational  efficiency 
of  air  traffic  controllers.  Under  this  rule, 
Mode  C  transponder  requirements  will 
ease  controller  workload  per  air-traffic- 
controUed  aircraft  because  of  the 
reduction  in  radio  communications.  It 
also  will  make  potential  traffic  conflicts 
more  readily  apparent  to  the  controller. 
Because  of  improved  operational 
efficiency,  the  impact  on  the  controller 
workload  will  be  somewhat  offset 
because  of  the  controller's  ability  to 
adjust  the  volume  of  VFR  traffic  in  any 
given  portion  of  the  TCA.  Improved 
operational  efficiency  should  generate 
other  types  of  benefits  in  the  form  of  a 
reduced  number  of  VTR  aircraft  requests 
denied  and  VFR  aircraft  delayed  during 
busy  periods.  As  the  result  of  converting 
the  Dulles  and  Baltimore-Washington 
ARSAs  to  a  TCA  and  increasing  the 
controlled  air  space  around  the  current 
Washington  TCA.  the  improved 
operational  efficiency  will  accrue 
because  of  the  availability  of  additional 
air  traffic  controllers  and  equipment.  If 
the  Dulles  and  Baltimore-Washington 
ARSAs  and  the  Washington  TCA  had 
remained  intact,  additional  air  traffic 
controllers  and  equipment  would  not  be 
required.  Thus,  the  potential  benefits  of 
improved  operational  efficiency,  though 
not  considered  to  be  quantifiable  in 
monetar>'  terms  in  this  evaluation, 
would  be  attributed  to  the  Washington 
Tri-Area  TCA  rather  than  either  the 
Mode  C  or  TCAS  rules. 

This  rule,  in  effect,  creates  one  TCA 
by  converting  two  former  ARSAs 
(Baltimore-Washington  and  Dulles)  and 
expanding  the  boundaries  around  the 
former  Washington  TCA  (Washington 
National  and  Andrews  Air  Force  Base). 
The  expansion  of  the  TCA  airspace 
around  Washington  .National  and 
Andrews  Air  Force  Base  also  could 
resuh  in  a  reduction  of  CNMACs,  just  as 
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the  conversion  of  the  two  former  ARSAs 
could.  However,  the  FAA  does  not 
believe  that  the  expansion  of  TCA 
airspace  around  the  former  Washington 
TCA  will  significantly  reduce  CNMACs 
to  the  extent  that  the  conversion  of  the 
two  ARSAs  will.  The  rule  will  only 
expand  the  ceiling  from  7.000  to  10.000 
feet  MSL  and  lateral  boundaries  by  only 
6  nautical  miles,  around  airspace  that 
was  already  controlled  by  a  TCA.  In 
addibon,  since  Washington  National 
and  Andrews  Air  Force  Base  were 
already  a  TCA.  \hey  were  ah^ady 
reaping  the  benefits  of  a  lowered 
likelihood  of  CNMACs. 

Cc/nparsov  of  Benefits  and  Costs 

The  tola!  cost  that  would  accrue  from 
implementation  of  the  Washington  Tri- 
Area  TCA  is  estimated  to  be  $5.2  million 
(discounted  15  year?).  The  potential 
safety  benefits  of  this  rule  will  be  the 
lowered  likelihood  of  midair  collisions 
primarily  from  the  conversion  of  the 
former  ARSAs  to  a  TCA.  However,  the 
precise  number  of  midair  collisions 
avoided  and  their  respective  moneta,'7 
values  cannot  be  estimated  independent 
of  the  Mode  C  and  TCAS  rules  because 
such  safety  benefits  are  inextricably 
linked  with  the  Mode  C  and  TCAS  rules. 
Nevertheless,  the  FAA  contends  that 
even  with  the  Mode  C  and  TCAS  rules 
in  effect,  the  estimated  cost  of  the  TCA 
relative  to  the  reduction  in  the 
likelihood  of  midair  collisions  and  the 
improved  operational  efficiency  of  ATC 
makes  this  rule  cost-beneficial.  In 
addition,  even  when  the  potential  cost 
of  the  Washington  Tri-Area  TCA  is 
added  to  the  costs  of  other  TCAs  and 
ARSAs  established  since  Phase  1  of  the 
Mode  C  rule  plus  the  costs  of  the  Mode 
C  and  TCAS  rules,  the  total  collective 
costs,  S814  million  (discounted),  are  still 
less  than  the  total  collective  benefits, 
$2,129  million  (discounted).  (See  the 
Regulatory  Evaluation  in  the  docket  for 
a  more  detailed  discussion  of  the  costs 
and  benefits.) 

Fmal  Regulatory  Flexibility 
Detenninatioo 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  FAA  contends  that  this 
rule  will  have  no  cost  impact  on  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 


International  Trade  Impact  Assessment 

This  rule  will  only  affect  US.  terminal 
airspace  operating  procedures  at  and  in 
the  vicinity  of  the  Washington  Tri-Area 
1 CA.  This  mle  will  not  impose  a 
competitive  trade  disadvantage  to 
foreign  firms  from  the  sale  of  either 
foreign  aviation  products  or  3er\'ices  in 
the  United  States.  In  addition,  dvjmestic 
firms  will  not  incur  a  competitive  trade 
disadvantage  from  either  the  sale  of 
United  Stales  aviation  products  or 
services  ir  foreign  countries. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
g:;vernment  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  diis  regulation  will  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  regulation  (1)  is  not 
a  major  under  Executive  Order  12291; 
and  (2)  is  not  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979).  It  is 
certified  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
more  detailed  economic  information  is 
desired  than  is  contained  in  this 
summary,  the  reader  is  referred  to  the 
fi.'ll  regulatory  evaluation  contained  in 
the  do'iet. 

List  of  Subjects  in  II  CFR  Part  71 

Airport  radar  service  areas.  Airspace. 
Aviation  safety.  Terminal  control  areas. 

The  Amendment 

Accordingly,  pursuant  to  the  authority 
delpgated  to  me,  part  71  of  the  Federal 
Aviabon  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— OEStGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  40  U  S.C.  1348(a).  1510; 
Executive  Order  10B54:  49  U.S.C.  106(g) 
[Revised  Pub.  L.  97-449,  lanuary  12. 1983);  14 

CFKiieg. 


S  71.401(b)    (Amended] 

2.  Section  71.401(b)  is  amended  by 
removing  the  Washington.  DC 
description  and  adding  the  new 
Washington  Tri-Area,  description  to 
read  as  follows: 

Washington,  DC  [Removed] 

Washington  Tri-Area,  DC  (New) 

Primary  Airports  and  Navigational  Aid 
Andrews  AFB  (ADW)  (laL  3«''48'40"  N.  long. 

76°52'05*'  W.) 
Baltimore-Washington  International  (BVVl) 

(lal.  ag'lO-W  N.,  long.  76*4<nO"  W.). 
Washington  National  (DCA)  (lat.  38*51  07" 

N.,  long.  77*02'ir"  W). 
Dulles  Internationa!  (IAD)  (lat.  38'56'39 "  N.. 

long.  77*27'28"  W). 
Armel  VORTAC  (AMI.)  (let.  38*56  04"  N, 

long.  77'280'r'  W.). 

Boundaries 

Area  A.  That  airspace  extending 
upward  from  the  surface  to  and 
including  10,000  feet  MSL  within  a  7- 
mile  radius  of  the  Armel  VORTAC; 
within  a  7-mile  radius  of  the  Baltimore 
VORTAC;  within  a  7-mile  radius  of  the 
Andrews  VORTAC;  and  within  a  7-miIe 
radius  of  the  Washington  VOR; 
excluding  the  airspace  bounded  on  the 
north  by  an  east/west  line  1.5  miles 
north  of  the  Fort  Meade  NDB  (lat. 
39''05  04"  N.,  long.  76*45'3r'  W.).  on  the 
east  by  a  north/south  line  2  miles  east  of 
the  Fort  Meade  NDB,  and  on  the  south 
and  west  by  the  7-miIe  radius  of  the 
Baltimore  VORTAC;  excluding  that 
airspace  bounded  to  the  north  by  an 
east/west  line  along  lat.  38'48'^"  N.,  on 
the  east  by  a  north/south  line  along 
long.  76*54'25"  W..  to  the  7-mile  radius 
of  the  Andrews  VORTAC.  and  on  the 
west  by  a  north/south  line  along  long. 
78''59'30"  W.,  to  the  7-mile  radius  of  the 
Washington  VOR;  excltiiling  Prohibited 
Area  P-56. 

Aren  B.  That  airspace  extending 
upward  from  1,500  feet  MSL  to  and 
Including  10,000  feel  MSL  beginning  at 
lat.  38°4V35"  N.,  long.  77''01'19"  W..  then 
counterclockwise  along  the  10-NM  DME 
arc  of  the  Andrews  VORTAC  to  lat. 
38°58'25"  N.,  long.  76°52'52"  W..  then 
counterclockwise  along  the  10-NM  DME 
arc  Washington  VOR  to  lat.  38*57'07"  N., 
long  77°12'51"  W..  to  lat.  3fl'46'29"  N., 
long.  77°13'14"  W.,  Uien 
counterclockwise  along  the  10-NM  DME 
arc  of  the  Washington  VOR  to  the  point 
of  beginning;  and  that  airspace 
beginning  at  lat.  3g°05'23"  N.,  long. 
77°18'19"  W..  then  counterclockwise 
along  the  12-NM  DME  arc  of  the  Armel 
VORTAC  to  lat.  38°46'22"  N.,  long. 
77°18'59"  W.,  to  the  point  of  beginning; 
and  that  airspace  begiiming  at  lat. 
39°07  18"  N..  long.  76*54'39"  W.,  then 
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clockwise  along  the  12-NM  DME  arc  of 
the  Baltimore  VORTAC  to  lat.  38°58'22" 
N.,  long.  78°37'30"  W.,  to  the  point  of 
beginning;  excluding  that  airspace 
designated  as  Area  A,  Area  F,  and 
Prohibited  Area  P-56. 

Area  C.  That  airspace  extending 
upward  from  2,500  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
lat.  38°39'25"  N.,  long.  77''13'29"  W.,  then 
counterclockwise  along  the  15-NM  DME 
arc  of  the  Washington  VOR  to  lat. 
38°36'38"  N.,  long  77°03'47  '  W.,  then 
counterclockwise  along  the  15-NM  DME 
arc  of  the  Andrews  VORTAC  to  lat. 
38°55'40"  N.,  long.  76*3510'  W.,  then 
counterclockwise  along  the  15-NM  DME 
arc  of  the  Baltimore  VORTAC  to  lat. 
39°06'16"  N..  long.  76''58'16"  W„  then 
counterclockwise  along  the  15-NM  DME 
arc  of  the  Washington  VOR  to  lat. 
39°04'27"  N.,  long  77n2'04"  W.,  then 
counterclockwise  along  the  15-NM  DME 
arc  of  the  Armel  VORTAC  to  lat. 
39°05'02"  N.,  long.  77*12'35 "  W..  to  the 
point  of  the  beginning;  and  that  airspace 
beginning  at  lat.  39°08'58"  N..  long. 
77°18'11"  W.,  then  counterclockwise 
along  the  15-NM  DME  arc  of  the  Armel 
VORTAC  to  lat.  38°42'46 "  N.,  long. 
77*1906"  W.,  to  the  point  of  beginning; 
exr'    'ing  that  airspace  designated  as 
Area  A.  Area  B,  Area  F,  Prohibited  Area 
P-56,  and  that  airspace  contained  in 
Restricted  Area  R-4001B  when  active. 

Area  D.  That  airspace  extending 
upward  from  3,500  feet  MSL  to  and 
including  10,000  feet  MSL  between  the 
15-NM  radius  and  th"  20-NM  radius  of 
the  Andrews  VORTAC,  the  Washington 
VOR,  and  the  Baltimore  VORTAC 
beginning  at  lat.  38°40'20"  N.,  long. 
78°28'37"  W.,  to  lat.  39^02  09"  N.,  long. 
76°16'12"  W.,  then  counterclockwise 
along  the  20-NM  DME  arc  of  the 
Baltimore  VORTAC  to  lat.  39°21'19"  N., 
long.  77''01'09"  W.,  to  lat.  39"16'31  '  N.. 
long.  77°20'51"  W.,  to  lat.  39'08'58"  N., 
long.  77°18'11"  W'.,  then  clockwise  along 
the  15-NM  DME  arc  of  the  Armel 
VORTAC  to  lat.  39°04'27"  N.,  long. 
77°12'04"  W.,  then  clockwise  along  the 
15-NM  DME  arc  of  the  Washington 
VOR  to  lat.  39  06'16"  N.,  long.  76°58'16" 


W.,  then  clockwise  along  the  15-NM 
DME  arc  of  the  Baltimore  VORTAC  to 
lat.  38''55'40"  N.,  long.  76°35'10"  W.,  then 
clockwise  along  the  15-NM  DME  arc  of 
the  Andrews  VORTAC  to  lat.  38*36'36" 
N.,  long.  77"'03'47"  W.,  then  clockwise 
along  the  15-NM  DME  arc  of  the 
Washington  VOR  to  lat.  38*43'12"  N., 
long.  77*1808"  W.,  then  clockwise  along 
the  15-NM  DME  arc  of  the  Armel 
VORTAC  to  lat.  38=42'46"  N.,  long. 
77*1906'  W..  to  lat.  38*36 41"  N.,  long. 
77*1919"  W.,  then  counterclockwise 
along  the  20-NM  DME  arc  of  the 
Washington  VOR  to  lat.  38'31'47"  N., 
long.  77*0611"  W.,  then 
counterclockwise  along  the  20-NM  DME 
arc  of  the  Andrews  VORTAC  to  the 
point  of  beginning;  excluding  the 
airspace  contained  in  Restricted  Areas 
R-4001A  and  R-4001B  when  active. 
Area  E.  That  airspace  extending 
upward  from  3,000  feet  MSL  to  and 
including  10,000  feet  MSL  between  the 
15-NM  radius  and  the  20-NM  radius  of 
the  Armel  VORTAC  beginning  at  laL 
38°43'20"  N.,  long.  77'-38'll"  W.,  to  lat. 
38*3905'  N.,  long.  77*41'32"  W..  then 
counterclockwise  along  the  20-NM  DME 
arc  of  the  Armel  VORTAC  to  lat. 
38*36'38"  N.,  long.  77*34'07"  W.,  then 
along  the  boundary  of  Restricted  Area 
R-6608A  to  lat.  38''36'11"  N.,  long 
77*25'08"  W..  then  counterclockwise 
along  the  20-NM  DME  arc  of  the  Armel 
VORTAC  to  lat.  38*3706'  N..  long. 
77°19'52'  W..  then  counterclockwise 
along  the  20-NM  DME  arc  of  the 
Washington  VOR  to  lat.  38  36  41"  N.. 
long.  77' 19  19"  W..  to  lat.  38'42'46 "  N.. 
long.  77' 1906"  W.,  then  clockwise  along 
the  15-NM  DME  arc  of  the  Armel 
VORTAC  to  the  point  of  beginning;  and 
that  airspace  beginning  at  lat.  39'08'56" 
N.,  long.  77"3757  ■  W  ,  to  lat.  39°1313" 
N.,  long.  77'4116'  W.,  then  clockwise 
along  the  20-NM  DME  arc  of  the  Armf;l 
VORTAC  to  lat.  39^15 49'  N.,  long. 
77=23'46"  W.,  to  lat.  3916  31"  N..  long. 
77*20'51  "  W..  to  lat.  39'08'58"  N.,  long. 
77*1811"  W.,  then  counterclockwise 
along  the  15-NM  DME  arc  of  the  Armel 
VORTAC  to  the  point  of  beginning:  and 
that  airspace  beginning  at  lat.  38°42'46  " 


N..  long.  77*19  06  ■  W..  to  lat.  39'08  58" 
N..  long.  77*1811"  W.,  then  clockwise 
along  the  15-NM  DME  arc  of  the  Armel 
VORTAC  to  lat.  39'05  02'  N.,  long. 
77*12'35"  W.,  to  lat.  38*39'25"  N..  long. 
77*13'29"  W.,  then  clockwise  along  the 
15-N'M  DME  arc  of  the  Washington 
VOR  to  lat.  38'43'12"  N.,  long  77'18  08" 
W..  then  clockwise  along  the  15-NM 
DME  arc  of  the  Armel  VORTAC  to  the 
point  of  beginning 

Area  F.  That  airspace  extending 
upward  from  1,900  feet  MSL  to  and 
including  10,000  feet  MSL  beginning  at 
the  point  along  a  line  northwest  of  the 
Manassas  Municipal/Harry  P  Davis 
Field  one  mile  parallel  to  runv\' n  18L 
localizer  course  and  the  12-NM  DME  arc 
of  the  Armel  VORTAC  |lat.  38  44  09"  N.. 
long.  77*2957"  W).  then  northwest 
along  the  line  to  Interstate  Highway  66, 
then  west  along  Interstate  Highway  66 
to  US  Highway  29.  then  west  along  U.S. 
Highway  29  to  the  12-NM  DME  arc  of 
the  Armel  VORTAC  (lat.  38*4712 "  N.. 
long  77°38'23"  W  ),  then 
counterclockwise  along  the  12-NM  DME 
arc  of  the  Armel  VORTAC  to  the  point 
of  beginning. 

Area  C.  That  airspace  extending 
upward  from  4.500  feet  MSL  to  and 
including  10,000  feet  MSL  between  the 
15  N'M  radius  and  the  20  NM  radius  of 
the  Armel  VORTAC  beginning  at  lat. 
39'08'56  "  N.,  long.  77=37'57"  W..  to  lat. 
39M313"  N.,  long.  7r41'16 "  W.,  then 
counterclockwise  along  the  20-NM  DME 
arc  of  the  Armel  VORTAC  to  lat. 
38'3905"  N..  long.  77*41 '33"  W.,  to  laL 
38^43  20  •  N.,  long.  77*38 11"  W.,  then 
clockwise  along  the  15-NM  DME  arc  ot 
the  Armel  VORTAC  tc  the  point  of 
beginning;  and  that  airpsace  beginning 
at  lat.  39'02  09  "  N.,  long  76*1612"  W.,  to 
lat.  38^56  51'  N.,  long.  76*12'20"  W..  to 
lat.  38'4415"  N  ,  long.  76*1605"  W..  to 
lat.  38*40'20  ■  N..  long.  76*28'37 "  W,  to 
the  point  of  beginning. 

Issued  in  Washington.  DC  on  (anuary  18, 
1991 
lames  B.  Busey, 

Administrator 
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DEPARTMENT  OF  TRANSPOFTTATION 

Coast  Guard 

46  CFR  Part  146 

Researcti  and  Special  Programs 
Administration 

lOocfctt  Na  HM-204Ai  AmdL  No.  14«-1] 

RIN  2137-AA10 

Transportation  of  IMIIItary  Explosives 
by  Vessel;  Revocation  of  46  CFR  Part 
146 

AGENCY:  Coast  Guard  and  Research  and 
Special  Programs  Administration 
(RSPA).  DOT. 
ACTION:  Final  rule. 

summary:  RSPA.  in  consultation  with 
the  United  States  Coast  Guard  (USCG). 
is  revoking  46  CFR  part  146  which 
contains  requirements  for  the 
transportation  and  stowage  of  military 
explosives  on  board  vessels.  This  action 
is  being  done  in  conjunction  with  the 
final  rule  RSPA  published  in  the  Federal 
Register  under  Docket  No.  HM-181  on 
December  21. 1990  (55  FR  52401). 
Revocation  of  46  CFR  part  146 
eliminates  outdated  requirements  and 
requirements  which  overlap  or  conflict 
with  the  amendments  of  Docket  No. 
HM-181. 

EFFECnvi  DATE:  These  amendments  are 
effective  October  1,  1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Frank  K.  Thompson.  Office  of 
Marine  Safety.  Security,  and 
Environmental  Protection.  (G-MTH-1). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001.  telephone  (202)  267-1577,  or 
Mr.  John  A.  Gale.  Office  of  Hazardous 
Materials  Standards.  RSPA.  Department 
of  Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590-0001, 
telephone  (202)  366-4488. 
tUPm^MENTARY  INFORMATtON: 

I.  Background  Information 

On  May  21. 1990.  RSPA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
(Notice  No.  90-7:  55  FR  20996)  under 
Docket  No.  HM-204A  which  proposed  to 
revoke  46  CFR  part  146  which  contains 
requirements  for  the  transport  of 
military  explosives  on  board  vessels. 
The  interested  reader  is  referred  to  the 
NPRM  for  further  background 
information. 

On  December  21. 1990.  RSPA 
published  in  the  Federal  Register  (55  FR 
52401)  a  final  rule  concerning 
performance-oriented  packaging,  which 
included  the  carriage  of  hazardous 
material*  by  vessel  (Docket  No.  HM- 


181).  Among  other  things.  Docket  No. 
HM-181  revises  the  requirements 
previously  found  in  46  CFR  part  148 
concerning  the  transportation  of  military 
explosives  by  vessel  and  relocates  them 
in  49  CFR  part  176.  Therefore,  the 
shipment  of  military  explosives  by 
vessel  must  comply  with  the 
requirements  of  49  CFR  part  176. 

As  stated  in  the  "EFFECTIVE  DATE" 
section  of  this  amendment,  the  effective 
date  of  this  final  rule  is  October  1. 1991. 
However,  in  Docket  No.  HM-181,  49 
CFR  171.14  has  been  added  to  the  HMR 
to  allow  use  of  46  CFR  part  146  in  effect 
on  September  30, 1991  until  October  1. 
1993.  Therefore,  either  the  provisions  of 
46  CFR  part  146  or  the  new  49  CFR  part 
176  may  be  used  for  the  transportation 
and  stowage  of  military  explosives  on 
board  vessels  until  October  1. 1993.  It 
will  be  in  the  interest  of  all  persons 
involved  in  the  transportation  of 
military  explosives  by  vessel  to  save  the 
October  1. 1990.  edition  of  46  CFR  part 
146  until  at  least  October  1. 1993.  when 
compliance  with  49  CFR  part  176 
becomes  mandatory. 

The  first  column  of  the  following  table 
lists  the  46  CFR  sections  which  are 
made  obsolete  by  this  final  rule.  The 
second  column  lists  the  corresponding 
provisions  in  49  CFR  and  33  CFR  which 
are  newly  added  or  revised  under 
Docket  No.  HM-181  or  were  in  place 
prior  to  today's  amendments. 

46  CFR  49  CFR/33  CFR 

Subpart  146.01 

i  H«.01-l Existing  I  176.1. 

(  146.01-3 Not  replaced. 

Subpart  146.02 

1 14602-1 Existing  |  176.1. 

I  146.02-2 Existing  i  176.5. 

i  146.02-5 Existing  {  176.13. 

f  146.02-6 Existing  f  178.15. 

|.146.02-6a Existing  i  176.18. 

(  146.02-12 -...  Existing  i  176.39. 

{  146.02-14 Existing  i  176.50. 

f  146.02-15 Existing  (  176.45. 

1 146.02-16 Existing  {  176  52. 

I  146.02-20 Existing  {  17654. 

1 146.02-22 Existing  {  176.36. 

J  14602-25 Existing        |  176J1.        Existing 

i  176.65. 
I  146.02-35 Existing  {  176.46. 

Subpart  14605 

I  146.05-1 Existing  {  171.2. 

(  146.05-3 -.  Existing  |  173.21. 

I  146.05-11 Existing  i  176.27. 

i  146.05-12 Existing  1 176.24. 

I  146.05-15 Existing  {  171.2. 

Subpart  146.09 

i  146.09-7 _...  Not  replaced. 

i  146  09-6.. Not  replaced. 

I  14609-11 New  (  176.104. 

I  146.09-16. Revised  i  176.78. 

{  146  09-16 Existing  1 176.79. 

Subpart  146.20 

i  146.20-1 New  i  173.50. 

1 146.20-3 New   1 173.54;  formerly  existing 

^  173.51. 


46  CFR  49  CFR/33  CFR 

1 146J0-5 New  1 173.50  and  new  1 173.52. 

I  He.20-7 _....  New  1 173.50  and  new  {  173.62. 

1 146.20-9 New  i  173.50  and  new  }  173.52. 

§146.20-11 New  !  173.50  and  new  1173.52. 

1 146.20-13 New   (  173.56;   formerly   existing 

il73.S6. 
1 146.20-63 New  {  17M94;  formerly  existing 

I  173.177. 

Subpart  146.29 

1 146.29-1 Not  replaced. 

1 146.29-3 Not  replaced.    - 

t  146.29-7 Revised    i  178.4,   new   5  176.182. 

1 146.29-9 Existing         {  178.12.         revised 

J  178.11. 
I  146.29-11  .- New  {  173.59.  new  i  176X  new 

(  176.172. 

1 146.29-13 -  Revised  i  178.100. 

(  146.2&-14 -..  Existing  J  176.30. 

1 146.29-15 Existing  33  CFR  128.16. 

{  146.29-17 Revised    S  176.3.   new    }  176.166. 

{  146.29-19 New  f  176.102. 

i  146.29-21 New  {  176.162.  existing  33  CFR 

pan  125. 

i  146.29-23 New  178,106.  new  {  176.11* 

1146.29-25 New    $176,150,    new    J  176.154, 

new    i  176.184.   new    }  176.176, 

new  i  176.178. 

}  146.2»-27 New  i  176.164. 

1 146.29-29 Existing  i  176.60.  new 

1 176.182(g). 

{  146.29-31 New  {  176.182(0. 

{  146.29-33 New  {  176104.  new  i  176.192. 

(  146.29-35 New  i  178.148. 

i  148.29-37 Not  replaced. 

{  146.29-39 New  {  176.104. 

1 146.29-41 Not  replaced. 

1 146.29-42 Revised  J  176.76,  new  {  176.17a 

new  {  176.172. 

I  146.29-43 Not  replaced. 

}  146.29-45 New  i  176.104. 

i  146.29-47 Existing  i  172.301,  new  {  173.6a 

I  146J9-49 ....- Existing  H  178.95  through  178J9, 

new  i  176.104. 

{  146.29-51 Revised  i  176.83,  new  {  176.112. 

{  146.29-53 New  {  176.140.  new  }  176.194. 

i  146.29-55 -..  New  }  178.146. 

1 146.29-57 New  {  178.138. 

§146.29-59..- Revised  §176.83,  new  §  176.14a 

new  §  176.142. 

§  146.29-61 New  §  176.148. 

§  148.29-63  ..- Revised         §  176.69.         revised 

§  176.84(c).  new  §  176.124. 

§  146.29-65 New  §  176.156. 

§  146.29-67 New  §  176.156. 

§  146.29-69 New  §  176.158. 

§  146.29-71 New    §  176.128.    new    §  176.13a 

new   §  176.132.  new   §  176.133. 

§  146.29-73 New  §  176  116,  new  §  176.122. 

§  146.29-75 New  §  178.122.  new  §  178.128. 

§  146.29-77 -....  New  §  178.112.  new  §  178.128. 

{  146.29-79 New  §  176  128. 

§  146.29-81 New  §  176.128,  new  §  176.130. 

§  146.29-83 ...- New  §  176.124.  new  §  178.128. 

§  146.29-85 New  §  178.128.  new  f  176.136. 

§  146.29-87 New  §  176.128.  new  §  176138. 

§146.29-89 New    §176.128,    new    §176.136, 

new  §  176.137,  new  §  178.138, 

§  146.29-90 New  §  176170. 

§  146.2»-01 Revised  §  176.84(c). 

§  146.29-93 Revised  §  176.84(c),         new 

§  176.144. 

§  148.2»-95 New  §  176.116. 

§  148.29-97 Revised    §  176.53.   new    §  173.59. 

new  §  176.116. 

§  146.29-99...- New  §  176.144. 

§146.29-100 New   §173.51,   revised   §178.83. 
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11.  Discussion  of  Public  Comincnts 

Six  commenters  responded  to  the 
NPRM.  These  comments  are  discussed 
in  the  following  paragraphs. 

One  commenter  stated  that  the 
revocation  of  46  CFR  part  146  and 
adoption  of  new  standards  would  be 
costly  in  terms  of  education  and 
training,  contract  revisions,  and 
container  marking/re-marking.  The 
commenter  provided  no  data  to  support 
the  claim  of  increased  costs;  however. 
RSPA  agrees  that  there  are  costs 
associated  with  the  amendments  set 
forth  in  Docket  No.  HM-181.  These 
amendments  will  necessitate  revisions 
in  instruction  manuals  and  training 
courses,  and  retraining  of  personnel.  If 
RSPA  did  not  undertake  the  changes 
promulgated  under  Docket  No,  HM-181, 
it  is  probable  that  revisions  to  the 
training  materials  would  still  have  to  be 
made  to  accommodate  international 
shipments.  RSPA  believes  that  having  a 
single  regulatory  system  for  both 
domestic  and  international  shipments 
will  in  fact  lower  the  costs  associated 
with  the  training  of  individuals  involved 
in  hazardous  materials  transportation. 
Marking  or  re-marking  of  packages  and 
containers  is  not  a  significant  economic 
factor  in  regard  to  this  final  rule. 

The  same  commenter  was  concerned 
that,  because  of  two  distinct  systems 
existing  during  the  transitional  period, 
there  would  be  increased  potential  for 
shipper  errors,  thus  creating  dangerous 
shipping  conditions.  RSPA  notes  that  the 
Class  1  provisions  of  the  International 
Maritime  Dangerous  Goods  Code  (IMDG 
Code) — the  regulations  used  for  the 
basis  of  the  amendments  to  part  176  in 
Docket  No.  HM-181 — are  in  world-wride 
use  for  military-type  as  well  as  for  non- 
military-type  explosives  and  that  many 
shippers  and  carriers  are  familiar  with, 
and  conform  to.  both  systems  of 
regulation.  RSPA  is  not  aware  of  any 
data  indicating  that  the  incidence  of 
accidents  under  the  IMDG  Code  has 
been  any  more  frequent  or  serious  than 
under  46  CFR  part  146. 

Other  commenters  suggested  that  the 
requirements  of  48  CFR  146.29-15  and  33 
CFR  126.16  be  incorporated  into  49  CFR 
part  178.  These  rules  set  forth  the 
conditions  under  which  the  USCG 
designates  waterfront  facilities  as 
suitable  for  the  loading,  unloading,  and 
handling  of  Class  A  (Divisions  1.1  and 
1.2)  and  military  explosives.  These  are 
port  safety  requirements  issued  by  the 
USCG  under  statutes  other  than  the 
Hazardous  Materials  Transportation 
Act  (HMTA;  49  App,  U.S.C.  1801  et  seq.) 
and  are  beyond  the  scope  of  this 
rulemaking. 


One  commenter  slated  that  49  CFR 
176.162  needs  tightened  language 
regarding  personnel  identification  to 
reflect  security  details  now  included  in 
46  CFR  146,29-21.  RSPA  believes  that  33 
CFR  part  125.  specifically  33  CFR  125,15, 
covers  most  adequately  the 
requirements  concerning  identification 
of  personnel  at  waterfront  facilities  and 
on  vessels. 

Another  commenter  suggested  that  the 
fire-fighting  directions  found  throughout 
49  CFR  part  176  should  be  consolidated 
into  a  single  location.  The  commenter 
stated  that  this  could  facilitate  reading 
and  comprehension,  and  reduce  the 
likelihood  of  operator  error.  Although 
this  issue  is  beyond  the  scope  of  this 
rulemaking,  RSPA  will  examine  this 
issue  for  possible  future  rulemaking 
action. 

One  commenter  was  specifically 
concerned  over  the  loss  of  the  detailed 
instructions  and  procedures  for  the 
handling  of  military  explosives 
previously  found  in  46  CFR  part  146.  The 
commenter  stated  that  the  HMR,  as 
revised  by  Docket  No.  HM-181.  should 
be  more  specific  as  to  the  kinds  of 
power  operated  devices  which  can  be 
used  to  load  and  unload  Class  1  military 
munitions.  The  commenter  also  made 
the  point  that  49  CFR  part  176.  as 
revised  by  Docket  No.  HM-181.  does  not 
account  for  the  stowage  and  dunnaging 
peculiar  to  the  specific  tj-pes  of  military 
explosives  addressed  in  46  CFR  part  146. 
The  commenter  went  on  to  state  that  the 
new  regulations  in  49  CFR  part  176  do 
not  provide  the  necessary  guidance  to 
ensure  a  safe  system  for  ammunition 
stowage  and  handling  aboard  militarj' 
and  commercial  cargo  vessels.  In 
developing  the  new  49  CFR  part  176, 
RSPA— with  guidance  from  the  USCG — 
attempted  to  develop  regulations  that 
provided  the  highest  level  of  safety 
while  also  allowing  for  flexibility  and 
ingenuity.  Therefore,  many  of  the 
detailed  instructions  and  procedures  for 
the  handling  of  miUtary  explosives 
previously  found  in  46  CFR  part  146 
were  not  adopted  in  49  CFR  part  176.  It 
was  never  intended  that  the  HMR 
should  be  a  comprehensive  manual  or 
"how-to-do-it"  handbook  of  cargo- 
handling  operations  and  procedures. 
However,  shippers  and  carriers  may 
develop  safeiy  manuals  or  handbooks  to 
enhance  safety  at  waterfront  facilities  or 
on  vessels. 

One  commenter  stated  that,  because 
the  prt^osed  rules  would  not  allow 
blasting  caps,  detonators,  primer 
detonators,  etc.  to  be  stowed  in  the 
same  compartment  with,  or  an  adjacent 
compartment  to.  other  military 
explosives,  the  commenter's  ability  to 


execute  its  port  operations  effectively 
and  efficiently  could  be  reduced  by 
limiting  the  available  load  plan  options. 
The  commenter  recommended  that 
Docket  No.  HM-181  incorporate  the 
requirement  previously  found  in  46  CFR 
146.29-93.  The  proposal  under  Docket 
No.  HM-204  (May  21, 1990;  Notice  No. 
90-6;  55  FR  20962)  to  prohibit  the 
stowing  of  incompatible  explosives  in 
adjacent  compartments  was  in  error.  In 
the  final  rule  consolidated  under  Docket 
No.  HM-181,  the  appropnate  section  has 
been  changed  to  allow  the  stowing  of 
incompatible  explosives  in  adjacent 
compartments.  However.  RSPA  believes 
that  allowing  the  stowage  within  the 
same  compartment  of  blasting  caps, 
detonators,  and  primer  detonators  with 
other  mihtary  explosives  would  present 
an  unacceptable  safety  risk  If  blasting 
caps,  detonators,  and  primer  detonators 
were  allowed  to  be  stowed  with  other 
military  explosives.  RSPA  would  be 
allowing  the  stowage  of  explosives  with 
their  source  of  ignition.  Such  a  situation 
could  possibly  lead  to  the  ignition  of  the 
explosive  substance  or  article. 
Therefore,  RSPA  has  denied  the 
commenter's  suggestion  in  part  because 
it  does  not  beheve  it  is  safe  to  allow 
blasting  caps,  detonators,  and  primer 
detonators  to  be  stowed  within  the  same 
compartment  with  other  military 
explosives. 

Two  commenters  objected  to  the 
statement  "(tjhe  only  significant 
difference  between  'military'  and  other 
explosives  is  in  their  end  use  *  *  *", 
which  appeared  in  the  preamble  of  the 
NPRM.  The  commenters  felt  that  this 
statement  was  incorrect  and  misleading 
in  that  it  failed  to  recognize  that  military 
explosives  are  usually  shipped  as  fully 
assembled  devices  and  have  additional 
hazards  associated  with  fragmentation. 
In  the  NPRM,  the  point  that  RSPA  was 
trjing  to  make  was  that  neither  the 
international  regulations  developed  by 
the  UN  and  IMO,  nor  the  domestic 
highway  and  rail  regulations  in  the 
existing  HMR.  treat  militarj-  explosives 
as  a  distinct  class  to  be  governed  by  a 
totally  different  regulatory  regime  from 
other  explosives.  Under  the  new 
regulations  set  forth  in  Docket  No.  HM- 
181,  there  will  be  only  one  regulatory 
system  common  to  all  explosives. 
Where  special  packaging,  handling,  or 
stowage  is  required  due  to  an  explosive 
article's  fragmentation  hazard,  this  has 
been  recognized  and  accounted  for  In 
the  49  CFR  172.101  Table  or  in  the  text 
of  the  regulations.  Where  a  militar>-type 
explosive  substance  or  article  has 
hazards  which  are  the  same  as  those  of 
other  types  of  explosive,  both  are 
treated  in  the  same  manner.  RSPA 
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believes  that  the  adoption  of  a 
universally  recognized  regulatory 
system,  covering  all  types  of  explosives 
and  applicable  in  all  ports,  will  enhance 
the  U.S.  shipping  industry's  abeady 
excellent  record  of  explosives  safety 

IIL  Administrative  Notices 

A.  Papen^-ork  ReducUop  Act 

This  final  rule  contains  no  information 
collection  requirements. 

B.  Regulatory  Flexibility  Act 

Based  on  limited  information 
concerning  the  size  and  nature  of 
entities  likely  to  be  affected  by  this  final 
rile,  I  certify  that  this  fmal  rule  does  not 
have  a  significant  econoinic  impact  on  a 
substantial  number  of  small  enbbcs 
under  the  criteria  of  the  Regulatory 
r.exibihty  Act  Revoking  46  CFR  Part 
116  has  httle  or  no  economic  impact  on 
shippers  and  transporters  of  mililary 
explosives,  some  of  whom  may  be  small 
businesses.  Impacts  attributable  to  the 
amendments  niade  in  the  final  rule 
issued  under  Docket  No.  HM-iai  are 
addressed  in  that  fmai  rule. 


r  Executive  Order  !2t^l2 

This  a*  lion  has  been  analyzed  in 
accorddnce  with  the  principles  and 
rritena  contained  in  Executive  Order 
12812.  and  it  has  Deen  determined  'hrft 

tnis  f.ndl  rule  does  not  have  sufficijnl 
federal.'sm  iraplications  to  warrant  the 
preparation  of  a  federal) sn  assessment. 
T'n.s  fn-i;  r:Ac  r-d'<  nn  substantial  direct 
insp-K'  on  t.r'e  States,  on  the  Federal- 
State  reia!ii;nb;iip,  or  on  the  dis'J'ibution 
of  power  m-j  responsibilr'es  airorg 
U  veis  of  govemmt'rU.  Therefore,  this 
f.nai  niie  i  ontains  no  policies  with 
federalism  implications  as  defined  m 
F  ^etutive  Order  1261Z 


/'  E^^cvtiveOr 


?2</i 


RSP.A  hrfs  Uetermiin.'d  th;»l  this 
rde.T!rikria  ;!llsn(!i    major"  under 
F:x.>,  utive  Order  12-191,  (2j  *3  not 
sjjp-.if.ca-it'   under  LKJi  s  regulatory 
pniic.es  anil  pro.^e.iijres  [44  FR  11034); 
{  i)  d'les  not  affect  not^t<ir- profit 
enterprise's  iir  .small  governmental 
I'lnsdu.tions:  ami  14)  does  not  require  an 
environmental  impact  italement  under 
the  \a:;oridl  ilnvironmental  Policy  Act 


(40  U.S.C.  4321  et  seq.).  Since  the  only 
purpose  of  this  final  r\ile  is  to  inform 
interested  readers  of  the  revocation  of 
regulations  in  46  CFR  part  146  and  their 
transfer  to  49  CFR  part  176,  RSPA  has 
determined  that  a  reguJatory  evaluation 
IS  not  necessary  because  the  anticipated 
impact  of  this  final  rule  is  minimal. 

List  of  Subjects  in  46  CFR  Part  146 

Arms  and  munitions.  Hazardous 
materials  transportation.  Labeling, 
Marine  safety.  Packaging  and 
(ontainers,  Vessels. 

In  consideration  of  the  foregoing, 
under  the  authority  of  49  App.  Ui>.C. 
1804,  the  Research  and  Special  Programs 
Administrrition  removes  part  146  of  title 
46,  Code  of  Federal  Regulations, 
effective  October  1, 1991. 

Issued  in  Washingtoa  DC  on  )anuary.  18. 
l»n,  under  authority  delegated  in  49  CFR 
part  1. 

Travis  P.  Duogan. 

AJmimstrotor.  Researvh  and  Special 
Programs  Administrotton. 
[VH  Doc.  91-1837  Filed  1-28-91;  a45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  316 

(Oock«tNo.S5N-0483) 
RIN  0905-AB55 

Orphan  Drug  Regulations 

AQCNCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule.  


SUMMARY:  The  Food  and  Drug 
Adminislration  (FDA)  is  proposing 
regulations  to  implement  section  2  of  the 
Orphan  Drug  Act,  which  consists  of  four 
sections  added  to  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  The  Orphan 
Drug  Act  directs  the  agency  to  provide 
written  recommendations  on  studies 
required  for  approval  of  a  marketing 
application  fur  an  orphan  drug.  It 
provides  for  the  designation  of  drugs, 
including  antibiotics  and  biological 
products,  as  orphan  drugs  when  certain 
conditions  are  met,  and  it  provides 
conditions  under  which  a  sponsor  of  an 
approved  orphan  drug  enjoys  exclusive 
approval  for  that  drug  for  the  orphan 
indication  for  7  years  following  the  date 
of  the  drug's  approval  for  marketing 
Finally,  section  2  of  the  Orphan  Drug 
Act  encourag,'»s  sponsors  to  make 
orphan  drugs  available  for  treatment  on 
an  "open  protocol"  basis  before  the  drug 
has  been  approved  for  general 
marketing  These  proposed  regulatioivs 
specify  the  procedures  for  sponsors  of 
orphan  drugs  to  use  in  availing 
themselves  of  the  incentives  provided 
for  in  the  Orphan  Drug  Act  and  set  forth 
the  procedures  FDA  w)ll  use  in 
administering  it.  These  new  provisions 
are  intended  to  benefit  consumers  by 
encouraging  manuf.icturers  to  develop 
and  make  available  to  patients  drugs  for 
diseases  and  conditions  that  are  rare  in 
the  United  States. 
DATES:  Comments  by  April  1, 1991. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HF'A- 
305).  Food  and  Drug  Administration, 
room  4-62.  5600  Fishers  Lane.  Rockville, 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emery  ].  Stumiolo,  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
4718. 
SUPPtfMENTARY  INFORMATION: 

Table  of  Contents 

I  Bai:kKround 

II.  Conipnis  of  the  Program 


A  Recommen«falion8  for  InveskJijjiitions  of 
Drugs  for  Rare  Diseases  or  Conditions 

B.  0e9»j!»»at»o«  of  Orphdn  Drugs 

C.  Verification  of  Orphan-drug  Sftttus 

D.  Orphan-drug  Exclusive  Approval 

E.  Scope  of  Exclusive  Approval 

F.  Inadequate  Supplies 

G.  Open  Protocols 

H.  Availability  of  Information 

I.  Administrative  Challenge  Procedures 

J.  Economic  Impact 

K.  Environmental  Impact 

L  Paperwork  Reduction  Act  of  1980 

M.  Effective  Date 

N.  Request  for  Comments 

I.  Background 

In  enacting  the  Orphan  Drug  Act  (Pub. 
L.  97-414),  Congress  sought  to  promote 
the  development  of  drugs,  inrluding 
antibiotics  and  biological  products,  that 
are  needed  by,  but  not  available  to, 
people  in  the  United  Slates  with  "rare 
diseases  or  conditions."  Congress 
recognized  that  the  market  for  drugs 
intended  to  treat  people  with  rare 
diseases  or  conditions  is  so  limited  that 
the  cost  of  developing  the  drugs  makes  a 
profit  by  the  developer  unlikely. 
Congress  concluded  that  changes  in 
Federal  laws  were  necessary  to  create 
incentives  for  the  development  of  these 
drugs.  Accordingly,  Congress  enacted 
the  Orphan  Drug  Act,  which  included 
amendments  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  to  create 
incentives  for  the  development  of  these 
drugs  by  providing,  among  other 
incentives,  protocol  assistance  to 
sponsors  of  drugs  for  rare  diseases  and 
a  7-year  penod  of  exclusive  marketing 
to  the  holder  of  the  first  approval  of  a 
designated  orphan  drug  for  the  orphan 
indication  (21  U.S.C.  360aa-dd). 

These  proposed  regulations,  which 
codify  existing  administrative  practices 
that  implemented  the  Orphan  Dnig  Act 
of  1983  and  its  subsequent  amendments 
(see  section  ll.B.  of  this  preamble), 
would  establish  procedures  to  provide 
for  protocol  assistance  and  to  govern 
exclusive  marketing  approval.  The 
Orphan  Drjg  Act  provides  these 
incentives  to  assure  that  drugs  that 
would  not  otherwise  be  developed  are 
in  fact  developed.  Thus,  these  proposed 
regulations  will,  where  possible,  attempt 
to  ensure  that  the  act's  incentives  are 
granted  only  when  they  would  further 
the  purposes  of  the  Orphan  Drug  Act. 

The  main  purpose  of  the  Orphan  Drug 
Act  is  to  stimulate  innovation  in 
developing  treatments  for  patients  with 
rare  diseases  and  conditions  and  to 
foster  the  prompt  availability  of 
therapeutically  superior  drugs.  These 
proposed  regulations  attempt  to  ensure 
that  improved  therapies  will  always  be 
marketable,  arul  that  orphan  drug 
exclusive  approval  does  not  preclude 


significant  improvements  in  treating  rare 
diseases. 

II.  Contents  of  the  Program 

A.  Recommendations  for  Investigations 
of  Drugs  for  Rare  Diseases  or 
Conditions 

Proposed  §  318.10  sets  forth  the 
procedure  for  a  sponsor  to  take 
advantage  of  section  525  of  the  act  (21 
U.S.C.  360ad),  which  encourages  a 
sponsor  of  a  putative  orphan  drug  to 
request  FDA  to  provide  written 
recommendations  for  the  nonclinical 
and  clinical  investigations  required  to 
achieve  marketing  approval. 

Section  525  of  the  act  was  intended  to 
reduce  the  wasted  expense  and  lost  lime 
that  occur  when  sponsors  carry  out 
investigations  under  protocols  that  are 
unsatisfactory  to  FDA.  This  section 
states  that  a  sponsor  may  be  provided 

such  written  recommendations [if 

there  is|  reason  to  believe  that  a  drug  for 
which  a  request  is  made  under  this 
section  is  a  drug  for  a  disease  or 
condition  which  is  rare  in  the  States." 
The  provision  does  not  require  that  a 
sponsor  have  actually  obtained  orphan- 
drug  designation  for  the  subject  drug  at 
the  time  of  the  request. 

FDA  has,  therefore,  determined  that, 
although  a  review  of  the  sponsor's 
submission  as  to  whether  there  is 
"reason  to  believe"  that  the  subject  dreg 
is  an  orphan  drug  would  be  required  for 
requests  for  written  recommendations, 
the  information  and  documentation  of 
orphan-drug  status  to  be  filed  by 
sponsors  with  such  requests  can  be  less 
extensive  than  that  required  under 
proposed  §  316.20  for  designation  of  an 
orphan  drug  under  section  526  of  the  act. 

FDA  understands  that  the  Orphan 
Drug  Act  was  enacted  to  provide 
incentives,  including  eariy  agency 
advice,  to  sponsors  of  orphan  drugs.  The 
egency  believes,  however,  that  it 
remains  the  sponsor's  responsibility  to 
design  and  carry  out  the  development  of 
a  drug.  FDA  is  neither  in  a  position  to 
design  the  needed  studies  de  novo  nor  to 
review  the  relevant  literature  or  other 
information  on  the  drug  and  the  disease 
to  be  treated  to  facilitate  planning  of  the 
development  program.  So  that  FDA  can 
provide  informed  comments  on  the 
adequacy  of  any  proposed  nonclincial  or 
clinical  protocols,  the  sponsor  must 
include  a  detailed  outline  of  the 
proposed  study  as  specified  in  proposed 
§  316.10(b)  in  any  request  for  written 
recommendations. 

FDA  intends  that  any 
recommendation  provided  under  section 
525  of  the  act  and  proposed  §  31612 
would  be  the  equivalent  of  an  advisory 
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opinion  under  §  10^  (21  CFR  10.85J  of 
FDA's  administrative  practices  and 
procedures  regulations.  The  agency 
would  make  every  effort  to  adhere  to  the 
advice  given  with  respect  to  the  design 
of  studies  and  the  kinJdfi  and  amounts  of 
data  needed  for  a  sponsor's  orphan  drug 
to  be  approved  (or  licensed)  for 
marketing.  FDA  may  later  modify  a 
rscommendation  if  new  information 
becomes  available  that  would  place 
reliance  on  the  recommendation  in 
conflict  with  good  science  or  the  public 
health.  With  this  exception,  however,  if 
a  sponsor  responsibly  follows 
recommendations  related  to  studies 
critical  to  approval,  and  if  the  results  of 
the  ensuing  studies  support  the  safety 
and  effectiveness  of  the  drug,  such 
studies  should  tebuH  in  the  generK'icn  cf 
adequate  data  to  support  a  marketing 
application. 

Proposed  §  316.14  sets  forth  the 
reasons  why  FDA  may  refuse  to  provide 
written  recommendatic?ns  for  the 
nonclinical  or  clinical  investigations 
required  for  marketing  approval  of  an 
orphan  drag.  The  agency  expects  that 
most  of  these  reasons  will  serve  as  a 
basis  for  an  agency  inquiry  to  the 
sponsor  seeking  more  information  rath«»T 
than  for  an  outright  refusal  to  provide 
such  recommendations.  However,  the 
sponsor's  failure  to  supply  information 
respecting  the  results  of  nonclinical 
laboratory  studies  or  completed  early 
clinical  studies  as  required  by  proposed 
§  316.12(d)  or  to  reply  to  correepondence 
respecting  the  sponsor's  request  within 
90  days  as  required  by  proposed 
§  316.14(c)  would  lead  to  a  refusal  to 
provide  reconraiendations. 

D.  Designation  of  Orphan  Drugs 

Orphan-drug  designation  must  be 
obtained  before  a  sponsor  can  obtain 
any  direct  financial  benefits  that  are 
provided  by  the  Orphan  Drug  Act 
Eligibility  for  tax  credits,  for  orphan- 
drug  exclusive  approval,  and  for  grants 
and  contracts  depHnds  upon  the 
spori&oi's  drug  having  been  designated 
under  section  52J&  of  the  act  (21  U.S.C. 
3G0b!:)  as  a  drug  for  a  specified  disease 
cr  condition  which  is  rare  m  the  United 
States.  FDA's  experience  with  orphan — 
drug  designati.jns  reveals  that  sponsors 
have  requested  designation  at  ail  s'.jges 
in  a  drug's  development,  even  after 
FDA's  approval  of  a  drug's  markttir«g 
Hipiication.  For  an  interim  period  after 
enactiJient  of  Lhe  Orphan  Drug  Act  on 
January  4, 1983,  FDA  provided  a  grace 
p.  riod  during  which  the  agency 
£ccepted  requests  for  designatior  cf 
Ci-rtain  drugs  and  designated  them  as 
orphan  drugs  after  FDA  had  approved 
the  marketing  applications  for  them.  For 
reasons  discussed  in  a  notice  publislied 


in  tiie  Fe^al  Re^ater  of  February  6, 
1966  [51  FR  4505},  this  interim  policy 
wafi  temuoated  on  May  6, 198i.  In 
addition,  in  Pub.  L  100-290  (ihe  Orphan 
Dr'jg  Amendments  of  1QB8),  Congress 
amended  section  526  of  the  act  to 
require  that  requests  for  designation 
must  be  made  before  the  submission  of 
a  marketing  application  (see  S3  FR 
47577;  November  23, 1966). 

To  be  designated  an  orphan  drug,  a 
sponsor  must  show;  (1)  That  the  drug  is 
being  or  will  be  investigated  for  a 
specified  rare  disease  or  condition;  (2) 
that  the  cbng  would  be  subiect  to 
approval  under  sectior.  505(b)  or  507  of 
t.ne  act  (21  U.S.C.  355(b)  or  357)  orlo 
licenp'ir?  under  section  351  of  the  Public 
Health  Service  Act  (42  US.C.  262);  and 
(3)  that  the  marketing  approval  would 
be  for  such  use  or  condition. 

The  1984  amendments  to  the  Orphan 
Drug  Act  (The  Health  Promotion  and 
Disease  PrevcnMon  Amendments  of 
1964)  (Pub.  L.  98-^51)  introduced  a 
prevalence  figure  of  200,000  affected 
persons  as  a  ceiling  for  a  "rare  disease 
cr  condition."  If  a  disease  or  condition 
arfects  more  than  this  number,  a 
showing  f  pnrsuar.t  to  proposed  §  316.21) 
that  there  is  no  reasonable  expectation 
that  the  cost  of  developing  and  making 
available  the  drug  to  treat  the  disease  or 
condition  will  be  recovered  from  sales 
in  the  United  States  must  be  made 
before  a  drug  can  be  considered  an 
orphan  drug. 

Congress  provided  that  the  200.000 
prevalence  figure  meaiis  200.000  affected 
persons  in  the  United  Slates  at  the  time 
that  the  orphan-drug  designation  request 
is  made  (not  200.030  new  cases 
annually).  Under  this  proposal,  if  a  drug 
is  desig.'iated  as  an  orphan  drug  because 
it  is  intended  for  a  disease  or  condition 
wi:h  a  prevalence  of  under  200.000,  the 
drug  would  remain  an  orphan  drug  even 
if  the  disease  or  condition  ceases  lo  be 
an  orphan  disease  or  condition  because 
r.f  incresied  prevalence.  This  approach 
wculd  protect  a  sponsor's  good-faith 
investment. 

Proposed  1 316.29  docs  provide  for 
c'if.'  retionary  suspension  or  revocation 
cf  orphan-drug  dcs:i;:i£tion  and,  thus. 
fcxcluiive  marketing  rights  if  it  is  later 
found  that  the  application  for  orphan- 
drug  designation:  (a)  Contained  an 
.  -.true  Gteteroent  of  material  fact;  or  (b) 
emitted  material  required  information. 
.Mso,  FD.^  may  suspend  orphan-drug 
designation  if  it  subsequently  finds  that, 
as  of  the  date  of  the  submission  of  the 
d-^signation  request,  ihe  drug  had  in  fact 
rol  been  eligible  for  designation. 

An  indication  for  L-eatment  of  a 
f  pecific  disease  or  condition  could 
involve  all  patients  with  that  disease  or 


condition  or  a  specified  subpopnlatior 
of  ihoK  with  thie  disease  or  condition.  If 
a  drug  is  unobr  development  for  only  a 
subset  of  those  persons  with  a  parlrcuiar 
disease  or  condition,  oiphan-diiig 
designation  for  use  in  the  limited  subset 
may  be  granted.  Exclusive  approval  for 
a  disease  subset  would  not  bar  approval 
of  the  same  drug  for  the  larger 
population  or  other  subsets  of 
population  by  different  sponsors, 
however,  if  that  were  later  deemed 
appropriate.  In  diseases  or  conditions 
which  are  common,  subsets  would 
qualify  for  designation  only  if  the  subset 
is  medically  plausible.  For  example,  a 
drug  might  well  be  too  toxic  for  use  m 
treating  a  disease  or  condition  except  in 
patients  refractory  to  or  intolerant  of 
other  less  toxic  treatments;  the 
refractory  and  intclemat  patients  m'lght 
be  a  reaonable  orphan  subset.  On  tlie 
other  hand,  choosing  an  arbitrary  subset 
(e.g.,  people  with  blood  pressure  over  a 
certain  level),  sunply  lo  qualify  a  drug  as 
an  orphan-drug  would  be  unaccepuble. 
FDA  notes  that  proposed  indications 
for  use  of  orphan  drugs  are  subject  to 
review  by  the  applicable  FDA  center 
(e.g^  the  Center  for  Drug  Evaluation  and 
Research  or  the  Center  for  Biologies 
Evaluation  and  Research).  The  centers 
routinely  review  indications  for  use 
during  the  approval  process.  Also. 
FDA  s  Office  of  Orphan  Products 
Development  may  ask  the  centers  for 
their  advice  about  the  medical 
plausibility  of  potential  orphan-drug 
designations.  These  reviews  by  the 
centers  include  consideration  of  the 
appropriateness  of  the  request  for 
orphan-drug  designation,  and.  in 
particular,  consideration  of  whether  the 
target  populations  have  been  artificially 
restricted. 

For  most  orphan  drugs,  only  one 
sponsor  has  requested  orphan-drug 
designation,  atlthough  in  some  instances 
two  or  more  persons  each  has  sought 
orphan-drug  designation  for  the  same 
drvig  for  the  same  indication.  FDA 
intends  to  ensure,  however,  that  a 
pioneer  sponsor's  research  is  not  used  to 
give  a  second  sponsor  a  "free  ride." 
Accordingly,  m  §  316.20(a),  FDA 
proposes  tc  rf>quire  that  each  sponsor's 
designation  request  contain  all  the 
information  needed  to  allow  a 
delermination  as  to  the  appropriateness 
of  designation  of  the  product  as  an 
orphf  n-drug  even  when  anoLher  sponsor 
has  obtained  such  designation  for  the 
same  drug  for  the  same  indication  is  no 
bar  lo  designation  (or.  indeed,  exclusive 
approval)  of  the  same  dr-jg  for  a  new 
orphan  uidication,  and  $  316^a)  so 
provides. 
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FDA  recognizes  that  a  finding  of 
eligibility  for  orphan-drug  status  under 
the  prevalence  criteria  could  apply  to  all 
sponsors  of  drugs  for  the  disease  or 
condition  in  question.  However,  FDA 
believes  it  unfair  to  allow  a  subsequent 
sponsor  to  use  a  pioneer  sponsor's 
research  data  for  the  purpose  of 
obtaining  orphan-drug  designation  when 
such  research  data  would  by  law  not 
otherwise  be  available  to  the 
subsequent  sponsor. 

In  all  cases,  the  indication  for  which  a 
drug  is  designated  would  have  to  be  the 
same  as,  or  equivalent  to.  the  ultimately 
approved  indication  for  exclusive 
approval  to  take  effect. 

FDA  understands  that  the  target 
population  for  use  of  a  vaccine, 
diagnostic  drug,  or  preventive  drug  may 
be  an  "at-risk"  population  that  is  larger 
than  the  population  actually  affected  by 
the  disease  or  condition.  For  this  reason, 
proposed  5  S  316.20(b)(8)  and  318.21(b)(3) 
would  require  that  sponsors  include  in 
any  request  for  designation  of  such  a 
drug  an  estimate  of  the  number  of 
people  to  whom  the  vaccine,  diagnostic 
drug,  or  preventive  drug  will  be 
administered  annually  in  the  United 
States.  FDA  believes  that  this  provision 
is  justified  for  such  drugs  because,  even 
though  certain  vaccines  (e,g..  polio 
vaccine)  and  other  diagnostic/ 
preventive  drugs  are  for  rare  disorders, 
they  clearly  are  not  orphan  drugs 
because  they  may  be  administered  to 
the  at-risk  target  populations  of  millions 
of  people  and  thus  are  not  within  the 
class  of  products  contemplated  to  be 
covered  by  orphan-drug  legislation. 

Under  proposed  {  316.22.  the  agency 
would  require  foreign  sponsors  that  seek 
orphan-drug  designation  to  name  a 
permanent-resident  agent  to  whom 
communications  may  be  made. 

Under  proposed  S  318.26(a).  FDA 
enumerates  the  reasons  for  which  it 
would  refuse  to  grant  a  sponsor's 
request  for  orphan-drug  designation.  In 
many  respects,  the  reasons  why  FDA 
would  under  J  316.28  deny  orphan-drug 
designation  parallel  the  reasons  why 
FDA  may  under  {  316.14  refuse  to 
provide  written  recommendations  on 
investigations.  As  an  exception  to  the 
general  rule,  however,  proposed 
5  316.28(b)  also  provides  that  FDA  may 
refuse  to  grant  a  request  for  orphan-drug 
designation  if  the  request  contains  an 
untrue  statement  of  material  fact.  FDA 
believes  that  refusal  to  grant  a  request 
in  such  a  circumstance  should  be 
discretionary  and  not  mandatory;  for 
example,  the  untrue  statement  may  be 
inadvertent. 

On  the  whole.  FDA  would  liberally 
grant  orphan-drug  designation  when  the 
threshold  prevalence  or  profitability 


tests  are  met.  FDA  would  grant  orphan- 
drug  designation  even  for  a  drug  that  is 
otherwise  the  same  drug  as  one  already 
given  exclusive  marketing  approval 
under  proposal  subpart  D  of  part  316 
(and  during  the  first  drug's  period  of 
exclusive  approval)  when  the  second 
sponsor  can  make  a  plausible  showing 
that  it  may  be  able  to  produce  a 
clinically  superior  drug.  Approval  of 
such  a  subsequent  drug  during  the  first 
drug's  period  of  exclusive  approval  for 
treatment  of  the  same  rare  disease  or 
condition  would  require  evidence  of  the 
clinical  superiority  of  the  subsequent 
drug,  however.  The  content  of  this 
evidence  will  depend  on  the  nature  of 
the  superiority  claimed.  (See  the 
discussion  of  the  definition  of  "clinically 
superior"  below.) 

FDA  considered  proposing  a  rule 
under  which  it  would  designate  drugs 
apparently  the  same  as  drugs  that 
already  have  orphan-drug  exclusive 
approval  only  where  the  agency 
believed  that  there  was  a  high 
probability  of  eventual  approval.  Such  a 
rule  would  exclude  most  drugs  that  are 
identical  as  to  active  moiety  to  already 
approved  orphan  drugs.  FDA  decided  on 
a  liberal  designation  policy,  however, 
because  the  agency  wants  to  encourage 
research  whose  aim  is  to  produce  safer 
and  more  effective  drugs,  even  if  FDA 
believes  that  the  prospects  are  dim 
(because  of  the  anticipated  difficulty  of 
demonstrating  clinical  superiority)  for 
eventual  marketing  approval,  FDA 
believes  that  a  liberal  designation  policy 
is  appropriate  despite  the  possibility 
that  It  might  lead  to  wider  use  of  the  tax 
credit  provisions  under  section  4  of  the 
Orphan  Drug  Act  because  the  agency 
doubts  that  sponsors  will  deliberately 
conduct  fruitless  research  just  to  obtain 
the  tax  credits. 

Also,  the  agency  is  proposing  to  allow 
sponsors  to  apply  for  amendments  to 
orphan-drug  designation  up  to  the  time 
of  approval  of  their  marketing 
applications.  The  purpose  of  this 
proposal  is  to  allow  for  situations  in 
which  testing  data  unexpectedly 
demonstrate  the  effectiveness  of  drugs 
in  different  populations  or  for  different 
diseases  or  conditions  from  that  which 
the  drug  was  initially  designated.  FDA 
would  grant  such  an  amendment  request 
only  if  it  found  that  the  initial 
designation  request  was  made  in  good 
faith  and  that  the  amendment  is  sought 
only  to  render  the  orphan-drug 
designation  consistent  with 
unanticipated  test  results,  If  the 
prevalence  of  the  disease  or  condition 
named  in  the  amendment  request 
exceeds  200,000  people  in  the  United 
States  as  of  the  date  of  submission  of 
the  amendment  request,  of  course,  the 


amendment  could  not  be  granted  and 
the  drug,  when  ultimately  approved  for 
the  new  or  expanded  indication,  might 
be  ineligible  for  exclusive  marketing 
status  under  the  Orphan  Drug  Act. 

FDA  is  aware  that,  under  Public  Law 
lOQ-290.  no  orphan-drug  designation 
request  can  be  granted  after  the 
submission  of  a  marketing  application. 
However,  FDA  does  not  believe  that 
Congress  thereby  intended  to  preclude 
an  amendment  to  an  already  existing 
application  for  purposes  of  conforming 
the  designation  to  the  test  results. 

FDA  proposes  that  this  regulation, 
when  final,  will  apply  only 
prospectively.  Therefore,  FDA  does  not 
plan  to  reconsider  any  prior  actions 
under  the  Orphan  Drug  Act.  or  change 
any  orphan-drug  status,  to  conform  to 
the  final  regulation. 

C.  Verification  of  Orphan-Drug  Status 

An  important  feature  of  the  definition 
of  an  orphan  drug  is  the  prevalence 
figure  of  200,000  affected  people  in  the 
United  States  as  a  ceiling  for  a  "rare 
disease  or  condition."  In  accordance 
with  this  principle,  which  was 
introduced  into  the  Orphan  Drug  Act  by 
Public  Law  98-551  (see  section  II.  B.  of 
this  preamble),  proposed  §316.21 
requires  that  sponsors  of  would-be 
orphan  drugs  that  are  designed  to  treat  a 
condition  or  disease  that  affects  200.000 
or  more  persons  file  detailed  statements, 
including  information  about  marketing 
costs  and  justification  for  revenue 
projections  for  the  drug.  Further,  at 
FD.A's  request,  a  sponsor  would  be 
required  to  open  its  books,  including 
financial  records  and  sales  data  with 
respect  to  the  drug  proposed  for  orphan- 
drug  designation,  to  FDA-appointed 
auditors.  Failure  to  do  so  or  failure 
adequately  to  justify  its  claims  would 
result  in  denial  of  a  sponsor's 
designation  request. 

FDA  recognizes  that  these  data  and 
analysis  requirements  may  be 
burdensome.  FDA  believes,  however, 
that  the  data  and  information  required 
by  proposed  §  316.21  to  be  made 
available  to  the  agency  are  necessary  to 
a  demonstration  of  lack  of  profitability. 
Allocation  of  costs  is  sometimes 
debatable,  and  a  full  disclosure  of  all 
cost  and  profit  information  related  to  the 
drug  in  question  both  in  the  United 
States  and  abroad  is  necessary  to 
satisfy  the  agency  that  the  sponsor  has 
fulfilled  its  burden  of  demonstrating  a 
lack  of  profitability.  However,  FDA 
solicits  comments  on  ways  to  minimize 
costs  to  sponsors  while  allowing  the 
agency  to  ascertain  a  lack  of 
profitability  when  that  is  claimed  by  the 
sponsor. 


Federal  Sde^^^t  /  Vol.  36.  No.  19  /  Tuesday.  January  29.  1991  /  ftpposed  Rutes 


3341 


The  requirement  that  sponsors  open 
their  books  at  reasoiHible  tines  on 
demand  for  examinatioR  by  FDA- 
appointed  auditors  i«  necessary  to 
enable  FDA  to  verify  claims  made  in 
orpban-drug  designation  requests. 
However,  FDA  does  not  expect  to 
exercise  the  authority  to  examine 
companies'  books  often. 

D.  Orphav-Drug  Exclusive  Approval 

Section  527  of  the  act  automatically 
vests  a  7-year  period  of  orphan-drug 
exclusive  approval  on  the  date  that  the 
agency  issues  a  marketing  approval  for 
a  designated  orphan  drug.  For  this 
reason,  no  further  action  by  FDA  to 
bring  about  exclusive  approval  is 
necessary.  Under  proposed  5  316.34, 
however,  the  agency  would  send  the 
sponsor  of  an  approved,  designated, 
orphan  drug  timely  written  notice 
recognizing  exclusive  approval. 

FDA  interprets  the  act  to  accord 
exclusive  approval  only  to  the  first  drug 
approved.  This  interpretation  means 
that  other  apphcants,  who  may  have 
invested  substantial  money  and  effort  in 
supporting  their  applications,  are  haired 
from  marketing  for  the  7-year  period  of 
exclusivity  even  though  they  f^led  before 
or  shortly  after  the  applicant  whose 
product  was  approved.  Because  of  this, 
some  have  argued  for  "joint  exclusivity" 
between  or  among  "temporally  close" 
competitors,  that  is,  sponsors  that 
submit  marketing  applications  prior  to 
the  first  approval  of  the  drug. 

FDA  is  required  by  law  to  reject  the 
concept  of  joint  or  shared  exclusivity 
(unless  it  is  agreed  to  by  all  sponsors  of 
a  particular  drug).  The  act  provides  that, 

after  approval  of  an  orphan  drug, 

[FDA]  may  not  approve  another 
application  *  *  '  for  such  drug  -for  such 
disease  or  condition  for  a  person  who  is 
not  the  holder  of  such  approved 
application  *  *  *  until  the  expiration  of 
seven  years  from  the  date  of  approval  of 
the  approved  appHcation  *  *  ■*  "  (21 
MSSZ.  3a0cc(a)).The  agency  interprets 
this  language  to  preclude  the  possibility 
of  shared  or  joint  exclusivity  except 
where  agreed  to  by  the  sponsor  of  the 
drug  with  the  ri^t  to  exclusive 
marketing. 

E.  Scope  of  Exclusive  Approval 

Exclusive  marketing  is  the  Orphan 
Drug  Act's  primary  incentive  for  the 
development  of  orphan  drugs.  Thus. 
FDA  has  intensively  considered  how  it 
would  determine  whether  one  drug  is 
the  same  as  another  with  respecl  to 
orphan-drug  exclusive  marketii^. 
Historically,  any  difference  in  the 
chemical  structure  of  a  drug's  active 
moiety  (that  part  of  the  molecule  other 
than  the  parts  that  make  ita  salt  or 


«6ter),  whether  or  not  that  difference 
caused  a  differeRce  in  the  clinical  effect, 
rendered  the  drug  containing  that  active 
moiety  a  ae*v  molecular  entity.  This 
distinction  antedated  any 
considerations  of  exclusivity  and  was 
principally  a  classification  matter.  It 
reflected  the  view  that  the  modified  drug 
had  a  high  probability  of  beir^g  different 
from  the  original  in  its  actions  or 
toxicity  and  would  need  to  undergo  full 
toxicologic  and  clinical  testing  because 
it'was  vtot  possible  to  tell  from 
examining  the  structure  of  the  two 
molecules  or  performing  simple  in  vitro 
or  in  vivo  tests  whether  they  would 
behave  identically.  FDA  *vas,  thus,  not 
prepared  to  allow  "shortcuts"  to 
marketing  approval  for  modified  active 
moieties  under  any  circumstances,  no 
matter  what  the  agency  s  view  of  ihe 
likely  significance  of  the  structural 
changes  and  no  matter  how  small  they 
were. 

At  the  same  tinte,  it  is  often  possible 
to  modify  a  small  molecule  while 
relaining  its  desired  effect.  The  ability  to 
do  this  has  been  used  by  sponsors  to 
develop  their  own  veimons  of  popular 
widely  used  drugs  to  avoid 
infringements  of  existing  patents.  Thus, 
sponsors  have  in  recent  years  developed 
modified  angiotensin  converting  enzyme 
in^ubitors,  calcium  channel  blockers, 
H2-antihi8tamines.  beta-adrenergic 
blocking  agents,  steroids,  and 
cephalosporin  antimicrobials.  Whiie  a 
major  eim  of  the  sponsors  may  have 
been  development  of  a  distinct  molecule 
that  would  not  be  restricted  by  existing 
patents,  sponsors  have  also  been 
interested  in  distinguishing  theu  drug 
therapeutically  from  a  competitors.  The 
modified  molecules  were  often 
pharmacologically  distinct,  sometimes  in 
ways  that  were  quite  advantageous, 
such  as  by  bavuig  greater  spe     icity.  by 
lacking  a  particular  adverse  ettect.  or  by 
having  different  pharmacokinetics. 

With  respect  to  small  molecules,  it 
appears  sound,  for  the  pun»oses  of 
consideration  of  exclusive  marketing 
under  the  Orphan  Drug  Act,  to  adopt  a 
policy  that  regards  two  drugs  as 
different  if  they  differ  with  respect  to  the 
chemical  structure  of  their  active 
moieties.  First,  such  differences  are 
highly  likely  to  lead  to  pharmacologic 
differences.  Second,  the  development  of 
an  agent  with  a  novel  active  moiety  is 
not  a  financially  or  intellectually  trivial 
matter  it  represents  a  considerable 
effort  and  a  substimtial  risk,  as  the 
results  of  changes  in  small  molecules 
are  difficuh  to  piedict. 

It  would  be  possible  to  have  the  same 
poircy  for  macromoleciiies,  i.e..  to  regard 
any  difference  in  structure,  or  even  any 
uncertainty  about  actual  atructure  (eg.. 


a  preparatioii  may  contaia  an  array  or 
distribution  of  ciosely  related  molecules 
or  be  of  such  a  complex  nature  iha'  ii 
cannot  be  preciseiy  defined),  as  causing 
two  drugs  to  be  considered  different. 
However,  the  aiffer^tnct-s  in  structure/ 
function  relatitjnships  between 
macromolecules  and  small  molecules 
could  suggest  the  need  to  articulate  a 
different  policy  for  macramoiecules. 

Some  degree  of  heterogeneity  is 
common  in  the  case  of  macromolecules: 
if  this  were  to  lead  to  the  conclusion 
that  two  products  composed  of 
macromolecules  were  almost  always 
different,  there  would  be  little  or  no 
exclusive  marketing  associated  with 
macromolecules,  probably  not  the 
outcome  sought  by  Conp!t?ss  m  enactinp 
'Mp.  Orphan  Drug  Act.  Also,  univke  with 
small  molecules,  it  is  possible  to  make 
changes  m  macromolecules  that  are 
very  likely  to  have  no  pharmacologic 
effect  (eg.,  a  substitution  of  one  ammo 
acid  for  another  similar  one  at  an 
unimportant  site  in  the  molecule),  but 
that  could  nonetheless  defeat  exclusive 
marketing  if  any  structural  difference 
were  sufficient  to  meke  drugs  different 
for  purposes  of  orphan-drug  exclusive 
marketing  Again,  this  is  en  outcome 
that  might  not  be  consistent  with  the 
intent  of  the  Orphan  Drug  Act. 

Because  small  differences  may  affect 
the  function  of  macromolecules  much 
less  than  thai  of  small  molecules,  it  may 
be  appropriate  that  certain  chemical 
differences  or  uncertamties  about 
chemical  structure  of  macromolecules 
should  not  cause  two  drugs  to  be 
considered  different  for  purposes  of  the 
Orphan  Ehnig  Act.  unless  the  chemical 
differences  were  associated  with 
improvements  m  clinical  effect.  !f  this 
policy  were  implemented,  it  would  be 
critical  to  define  the  kmds  of  differences 
in  clinical  effect  that  would  be 
considered  sufficient  to  support  a 
conclusion  that  the  drugs  were  different 
It  would  be  easiest  to  show  that  a  new 
drug  was  different  from  the  innovator 
drug  if  any  documented  pharmacologic 
difference  between  the  drug  were 
considered  a  sufficient  basis  for 
determining  that  the  drugs  were 
different.  Conversely,  it  would  be 
relatively  difficult  for  a  new  drug  to  be 
considered  different  if  a  clear  clinical 
advantage  had  to  be  demonstrated. 

One  can  describe  several  alternative 
scientifically  reasonable  sets  of  criteria 
for  uientifying  drugs  as  different  for 
purposes  of  determining  orphan-drug 
exclusive  marketing  rights.  The  crucial 
differences  among  them  are  in  how- 
much  structural  dislinclion  there  must 
be  between  a  drug  and  a  potential 
competrtor  &ad  whether  the  s  j-uctura) 
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distinction  muat  be  linked  to  functional 
differences  for  the  conjpetitor  drug  to  be 
considered  a  "different"  drug  on 
chemical /structural  grounds  for 
purposes  of  the  Orphan  Drug  Act,  In 
each  case,  even  a  drug  considered  the 
"same"  drug  structurally  could  become  a 
"different"  drug  for  these  purposes  by 
showing  clinical  superiority.  Four 
possible  criteria  for  determining 
sameness/difference  are  discussed 
below: 

1.  Two  drugs  would  be  considered 
different  if  they  had  any  defined 
structural  difference  (other  than  being 
different  salts  or  esters  of  the  same 
active  moiety),  such  as  a  different  amino 
acid  sequence  or  glycosylation  pattern, 
or  if  they  had  heterogenous  structures 
(e.g.,  a  polysaccharide  with  an  array  of 
molecules  having  different  numbers  of 
the  same  repeating  saccharide  unit  and 
thus  different  chain  lengths)  or.  for  other 
reasons,  had  a  structure  that  could  not 
be  precisely  defined. 

Comment-  This  criterion  applies 
similar  considerations  to  small  and  large 
molecules.  Macromolecular  drugs  with 
similar  structures  and  similar,  even 
identical,  pharmacologic  activity  would 
usually  be  treated  as  different  dn.ig9. 
Because  it  is  often  not  possible 
completely  to  define  all  aspects  of  the 
structure  of  macromolecules.  few  closely 
related  macromolecules  would  be 
considered  the  same  drug,  although 
there  would  be  some  cases,  for  example, 
two  human  growth  hormones  with 
identical  amino  acid  sequence  and  no 
glycosylation.  in  which  identity  would 
be  presumed.  Using  this  criterion, 
orphan-drug  exclusive  marketing  would 
rarely  prevent  the  development  of  a 
competitor  macromolecular  drug  so  long 
as  the  competitor  were  willing  to 
support  development  of  a  full  new  drug 
application  (NDA)  or  product  license 
application  (PLA). 

2.  Two  drugs  would  be  considered 
different  if  they  could  be  shown  to  have 
a  defined  structural  difference,  as 
above.  However,  they  would  not  be 
considered  different  simply  because  of 
uncertainty  about  their  precise  structure 
or  because  the  drugs  are  somewhat 
indeterminate  mixtures.  For  example, 
two  polypeptide  or  protein  molecules 
that  had  the  same  primary,  secondary, 
and  tertiary  structures,  insofar  as  could 
be  determined,  or  had  uncertain  or 
mixed  chemical  structures  that  could  not 
be  distinguished,  would  be  considered 
the  same  drug,  unless  the  subsequent 
drug  could  be  shown  to  be  clinically 
superior. 

Comment:  This  definition  would  be 
very  similar  to  criterion  1  in  practice, 
although  it  would  be  slightly  more  likely 
that  competing  products  would  be 


considered  the  same  drug.  The  definition 
itself  would  create  a  strong  incentive  for 
sponsors  to  identify  and  define 
structural  differences  in  previously 
indeterminate  macromolecules.  either 
through  additional  testing  or  minor 
manipulations  in  structure. 

3.  Two  drugs  would  be  considered  the 
same  drug  if  the  principal,  but  not 
necessarily  all,  structural  features  of  the 
two  drugs  were  the  same,  unless  the 
subsequent  drug  were  shown  to  be 
clinically  superior.  This  criterion  would 
apply  as  follows  to  different  kinds  of 
macromolecules: 

a.  Two  protein  drugs  would  be 
considered  the  same  if  the  only 
differences  in  structure  between  them 
were  due  to:  (1)  Post-translational 
everts;  or  (2)  infidelity  of  transcription 
or  translation;  or  (3)  minor  differences  in 
amino  acid  sequence.  Other  potentially 
important  differences,  such  as  different 
glycosylation  patterns  or  different 
tertiary  structures,  would  not  cause  the 
drugs  to  be  considered  different  unless 
the  subsequent  drug  were  shown  to  be 
clinically  superior. 

b.  Two  polysaccharide  drugs  would 
be  considered  the  same  if  they  had 
identical  saccharide  repeating  units, 
even  if  the  number  of  units  were  to  vary 
and  even  if  there  were  post- 
polymerization  modifications,  unless  the 
subsequent  drug  could  be  shown  to  be 
clinically  superior. 

c.  Two  polynucleotide  drugs 
consisting  of  two  or  more  distinct 
nucleotides  would  be  considered  the 
same  if  they  had  an  identical  sequence 
of  purine  and  pyrimidine  bases  (or  their 
derivatives)  bound  to  an  identical  sugar 
backbone  (rihose.  oxyribose.  or 
modifications  of  these  sugars)  unless  the 
subsequent  drug  were  shown  to  be 
clinically  superior. 

d.  Closely  related  complex  partly 
definable  drugs  with  similar  therapeutic 
intent,  such  as  two  live  viral  vaccines 
for  the  same  indication,  or  some  other 
traditional  biological,  would  be 
considered  the  same  unless  the 
subsequent  drug  were  shown  to  be 
clinically  superior  or  to  depend  on 
different  mechanisms  of  action. 

Comment:  This  criterion  makes  a 
presumption  of  sameness,  even  in  the 
case  of  pruleiiis,  m  the  face  of  minor 
differences  in  structure  other  than 
differences  in  the  primary  amino  acid 
sequence  if  those  differences  occur  after 
the  basic  amino  acid  change  is 
translated  from  the  R.NA.  Sameness  is 
also  presumed  even  in  the  face  of  amino 
acid  sequence  differences  if  they  are 
"minor". 

Determining  whether  differences  in 
amino  acid  sequences  should  be 
considered  minor  involves  judgment  and 


could  lead  to  legal  challenges  of  FDA 
decisions.  An  alternative  approach 
would  be  to  allow  any  difference  in 
amino  acid  sequence  to  cause  a 
molecule  to  be  considered  different. 
With  that  approach,  however,  a  second 
sponsor  could  then  introduce  an 
inconsequential  difference  in  amino  acid 
sequence  solely  to  defeat  orphan-drug 
exclusion  marketing.  Overall,  the 
approach  embodied  in  criterion  3  would, 
compared  to  the  first  two  approaches, 
tend  to  increase  the  likelihood  that  a 
potential  competitor  would  be  barred  by 
the  Orphan  Drug  Act  from  marketing  a 
variant  of  an  already  marketed  orphan 
drug. 

4.  Two  similar  macromolecules  would 
be  considered  the  same  unless  their 
structures  differed  in  ways  that  could 
reasonably  be  expected  to  influence 
relevant  pharmacologic  activity.  Other 
structural  differences  would  not  cause 
the  second  drug  to  be  considered  a 
different  drug  unless  the  subsequent 
drug  were  shown  to  be  clinically 
superior. 

Comment:  Like  criterion  3.  this 
approach  makes  a  relatively  strong 
presumption  of  sameness  for 
pharmacologically  related  drugs  and 
would  support  orphan-drug  exclusive 
marketing  of  the  first  approved  drug  in 
the  face  of  considerable  differences  in 
structure.  This  approach  depends  even 
more  than  does  criterion  3  on  judgment 
in  that  the  kinds  of  structural  differences 
likely  to  be  related  to  differences  in 
pharmacological  activity  are  not 
specified.  However,  in  this  case,  the 
agency  would  have  to  determine  that  a 
particular  structural  change  was  likely 
to  be  associated  with  a  clinical 
difference  without  necessarily  requiring 
evidence  from  clinical  studies  that  it 
actually  did  lead  to  such  a  difference. 
This  would  entail  making  a  complex  and 
potentially  controversial  judgment. 

All  of  the  above  four  criteria  are 
scientifically  reasonable,  and  selection 
of  one  involves  policy  considerations  as 
much  as  scientific  ones.  Criteria  1  and  2 
use  the  same  criteria  for  determining 
differences  between  macromolecules 
that  are  used  to  determine  whether 
small,  well-defined  drugs  have  the  same 
active  moieties.  Criteria  3  and  4  are 
based  on  the  premise  that  function  of 
macromolecules  is  less  directly  related 
to  minor  structural  differences  than  is 
the  case  for  small  molecules  and 
incorporates  an  assessment  of 
functional  relevance  into  the 
comparisons. 

The  first  two  criteria  give  relatively 
little  value  to  orphan-drug  exclusive 
marketing  for  macromolecules,  allowing 
any  evidence  of  structural  difference,  or 
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uncertainty  about  structure,  to  cause 
two  drugs  to  be  considered  different 
drugs.  They  are  fairly  easy  to  interpret. 
The  subsequent  drug  sponsor  would  not 
get  a  free  ride,  as  it  would  still  have  to 
carry  out  the  studies  necessary  to 
support  its  own  marketing  application,  a 
significant  effort.  However,  that 
subsequent  sponsor  could  proceed  with 
a  reasonably  sure  expectation  of 
ultimately  being  able  to  market  the  drug. 

The  third  criterion,  which  FDA  is 
proposing  to  adopt,  gives  considerable 
protection  to  the  first  approved  orphan 
product  against  a  second  sponsor's 
attempts  to  defeat  exclusive  marketing 
rights  by  introducing  minor  molecular 
changes.  It  would  also  be  reasonably 
straightforward  to  implement;  minor 
chemical  differences  simply  would  not 
cause  a  subsequent  drug  to  be 
considered  different  unless  the 
subsequent  drug  were  shown  to  be 
clinically  superior.  FDA  is  proposing  this 
option  because  it  would  seem  to 
constitute  the  best  available  mechanism 
to  protect  the  integrity  of  the  chief 
incentive  for  orphan  drug  development 
that  Congress  created  while  allowing 
clinically  superior  drugs  with  similar 
chemical  structure  to  be  marketed. 
Criterion  4  leaves  so  much  to  discretion 
that  day-to-day  implementation  could 
become  a  major  problem.  Choice  of 
criterion  3  is  consistent  with  discussions 
at  the  Institute  of  Medicine  meeting  held 
on  November  19  and  20, 1990. 

Under  the  test  set  forth  under  criterion 
3,  a  drug  would  be  considered  different 
if  it  were  shown  to  be  clinically  superior 
to  an  already  approved  orphan  drug. 
FDA  proposes  that  a  drug  be  considered 
"clinically  superior"  to  an  already 
approved  orphan  drug  when  it  provides 
a  therapeutic  advantage  for  at  least  one 
of  the  following  three  reasons: 

(1)  It  has  greater  effectiveness  than 
the  approved  orphan  drug  (as  assessed 
by  effect  on  a  clinically  meaningful 
endpoint  in  adequate  and  well 
controlled  clinical  trials).  Generally,  this 
would  represent  the  same  kind  of 
evidence  needed  to  support  a 
comparative  effectiveness  claim  for  two 
different  drugs.  In  most  cases,  direct 
comparative  clinical  trials  would  be 
necessary;  or 

(2)  It  has  been  shown  to  be  safer  in  a 
substantial  portion  of  the  target 
pppulation.  for  example,  by  the 
elimination  of  an  ingredient  or 
contaminant  that  is  associated  with 
relatively  frequent  adverse  effects. 
Superior  safety  might  also  be  proven 
where  two  drugs  have  approximately 
the  same  therapeutic  effect  but  where 
the  subsequent  drug  is  shown  to 
produce  that  effect  at  a  lower  dose  and 
only  where  the  first  drug  had  significant 


side  effects.  In  some  cases,  direct 
comparative  clinical  trials  would  be 
necessary;  or 

(3)  In  unusual  cases,  where  the 
subsequent  drug  has  not  been  shown  to 
be  safer  or  more  effective,  a  subsequent 
drug  could  nevertheless  qualify  as  being 
"clinically"  or  "therapeutically"  superior 
through  a  demonstration  that  the 
product  otherwise  makes  a  major 
contribution  to  patient  care. 

This  third  basis  for  finding  a 
subsequent  drug  to  be  clinically  superior 
is  intended  to  constitute  a  narrow 
category,  and  its  proposed  use  is  not 
intended  to  open  the  flood  gates  to  FDA 
approval  for  every  drug  for  which  a 
minor  convenience  over  and  above  that 
attributed  to  an  already  approved 
orphan  drug  can  be  demonstrated.  The 
only  situation  that  FDA  has  identified  as 
potentially  providing  a  "major 
contribution  to  patient  care"  without  a 
clear  showing  of  a  gain  in  safety  and/or 
effectiveness  is  the  development  of  an 
oral  dosage  form  where  the  first  drug 
was  available  only  in  a  parenteral 
dosage  form.  FDA  solicits  comments  as 
to  whether  other  kinds  of  differences, 
such  as  differences  in  method  or  vehicle 
of  administration,  might  constitute 
"major  contributions  to  patient  care." 
Because  FDA  has  not  been  charged  with 
making  decisions  on  the  approval  of 
drugs  based  on  cost,  the  agency 
proposes  to  rule  out  cost  considerations 
in  determining  whether  a  drug  makes  "a 
major  contribution  to  patient  care." 

It  has  been  suggested  that,  whenever 
FDA  is  asked  to  approve  a  subsequent 
drug  because  it  is  "clinically  superior" 
to  the  first-approved  drug,  the  agency 
should  give  the  sponsor  of  the  first  drug 
an  opportunity  to  conduct  studies 
showing  that  its  drug  matches  the 
superior  qualities  of  the  subsequent 
drug.  FDA  proposes  to  reject  this 
suggestion  on  grounds  that  it  is  not  fair 
to  the  sponsor  of  this  similar  but 
nevertheless  innovative  drug  to  refuse  to 
allow  this  subsequent  sponsor  the  fruits 
of  its  testing  and  research.  Also,  giving 
the  first  sponsor  this  opportunity  might 
delay  the  approval  of  a  clinically 
superior  drug,  especially  where  the  first 
sponsor  is  significantly  behind  in  testing 
the  clinically  superior  drug. 

In  any  situation  where  FDA  confronts 
a  question  of  whether  or  not  a 
subsequent  orphan  drug  is  the  same  as 
or  different  from  an  already  approved 
first  orphan  drug.  FDA  proposes  to  place 
the  burden  of  proof  (including  the 
burden  of  production  of  evidence  and 
the  burden  of  persuasion  of  FDA)  on  the 
sponsor  of  the  subsequent  drug  who  is 
contending  that  its  drug  is  different.  It  is 
usual  for  FDA  to  require  a  sponsor  to 
prove  all  aspects  of  its  entitlement  to 


market  a  product.  Applied  here,  such  a 
rule  would  better  protect  the  integrity  of 
the  chief  incentive  that  Congress  created 
for  orphan-drug  development  than 
would  the  placing  of  the  burden  on  the 
exclusive  marketing  holder. 

F.  Inadequate  Supplies 

Under  section  527  of  the  act, 
whenever  the  agency  (and  by  delegation 
under  21  CFR  5.58(b),  the  Director, 
Office  of  Orphan  Products  Development 
(OOPD))  has  reason  to  believe  that  the 
holder  of  an  approved  marketing 
application  cannot  assure  the 
availability  of  sufficient  quantities  of  an 
orphan  drug  to  meet  the  needs  of  people 
with  the  disease  or  condition  for  which 
it  was  designated  an  orphan  drug,  the 
act  provides  that  the  agency  may 
approve  another  application  for  the 
same  drug  for  the  same  indication. 

Proposed  §  316.36  provides  a 
procedure  whereby  the  Director,  OOPD, 
would  notify  the  holder  of  the  possible 
insufficiency  and  would  request,  within 
a  specified  time,  that  the  holder  (1) 
provide  in  writing  or  orally  or  both,  at 
the  Director's  discretion,  views  and  ddta 
as  to  how  the  holder  can  assure  the 
availability  of  sufficient  quantitiles  of 
the  drug;  or  (2)  consent  to  the  approval 
of  other  marketing  applications. 

Following  his  or  her  decision  in  the 
matter,  the  Director  would  issue  an 
order  with  findings  and  conclusions, 
either  reaffirming  or  withdrawing  the 
drug  product's  exclusive  approval.  Any 
such  order  which  the  Director  issues 
would  constitute  final  agency  action  In 
the  event  the  Director's  decision  is  to 
withdraw  the  drug  product's  exclusive 
approval,  FDA  may  approve  any 
number  of  marketing  applications  even 
if  the  additional  applicants  cannot 
themselves  assure  the  availability  of 
sufficient  quantities  of  the  orphan  drug 
in  question.  Congress'  clear  intent  was 
to  foster  the  development  and  marketing 
of  sufficient  supplies  of  drugs  for  rare 
diseases  (H.  Rept.  97-&40,  97th  Cong  2d  , 
p.  7, 1982).  Marketing  approvals  nf  other 
sponsors'  drugs  would  encourage 
orphan  drug  development  even  if  the 
new  marketing  approval  holder  could 
not  itself  immediately  guarantee 
adequate  supplies  either  by  itself  or 
with  other  manufacturers. 

Once  exclusive  marketing  is  broken 
under  section  527  of  the  act  for  failure  to 
assure  the  availability  of  adequate 
supplies,  it  cannot  be  restored  even  ;f 
the  first  manufacturer  is  later  able  to 
assure  the  availability  of  adequate 
supplies.  It  would  be  unreasonable  to 
expect  a  second  manufacturer  to  make  a 
large  investment  in  drug  development  to 
fill  a  gap  if  it  could  be  shut  out  of  the 


3344 


?9iBtai  Raiiater  /  Vol.  56^  No.  19  /  Tueaday.  lamuny  29.  1991  /  PrDpo8«<i  R)i*a 


laarkat  at  aiif  time  thail  the  origiBa) 
BwouUctaref  coiikl  aaeui*  edequate 
auppliea. 

C.  Open  Protocoh 

In  subpart  E  of  proposed  part  316. 
FDA  conunits  itsetf  to  encourage 
sponsor*  of  desi^Mted  orpkan  drag*  (o 
design  and  implemeiU  treatment 
protocols  to  permit  treatment  of  any 
patient  with  the  rare  disease  or 
condition  during  investigations  of  the 
drug  upon  request  by  the  patient's 
physician.  FDA  notes  that,  in  FDA's 
experience  to  date,  the  vast  majority  of 
orphan  drugs  under  investigation  are 
being  tested  for  "serious"  or 
"tmmedlatery  Qfe-threatening"  diseases 
as  they  ate  defined  in  21  CFR  part  712. 
and  proposed  S  318.40  so  provides. 

H.  AvaJkibiiJty  of  Information 

FDA  recognizee  that  designation 
requests  wiH  cootain  conTidential 
conmierclai  infennaHon  and.  indeed 
tJMt  the  very  exialence  of  an  orphan- 
dn%  dostgnatiow  reqaest  may  itself  be 
confidential  coounerciat  information.  In 
addiHoa.  a  request  for  orphan-drug 
daaiyiatloii  i*  in  most  instances 
supported  by  information  that  will  be 
incorporated  in  a  sponaor's  marieting 
application.  Release  of  such  intmmation 
I>rior  to  narketing  approval  of  the 
spoosor'a  drug  prodact  could  have  an 
adverae  iaspact  on  the  sponsor's 
obtnninf  first  approval  and.  tfaoa, 
exduaive  approval  parsuant  to  section 
S27  of  the  act 

For  all  tbese  reaaona.  propoaed 
1 31<L52(a)  providea  that  no  informatioa 
submitted  by  a  sponsor  as  part  of  a 
requeat  fot  orpb*i»-dnig  deaignation 
would  be  fckaaed  by  FDA  to  the  public 
prior  to  tucb  ttme  aa  FDA  lakea  final 
action  on  the  reqpieaL  This  mean*  tlMt 
unlesa  previoualy  diacloaed  or 
acknowledged,  FDA  would  not  make 
public  the  esiialcBce  of  any  pending 
orpbaivdrag  deaignation  request  Under 
proposed  i  31ft52(c).  however,  upon 
panting  orphan-drag  desiyiatioB.  i^EVA 
would  publiah  the  {oUowiog  informatjoo: 
the  trade  aud  generic  rtamea  of  the 
designated  product,  the  uses  for  which 
the  drug  is  deeignated.  the  date  of  the 
granting  of  orphan-dmg  deaignatioo.  and 
the  nanM  and  addreas  of  the  sponsor  of 
the  drug  receiving  designation. 

Propoaed  S  31&&2(b)  provides  that 
irraspactive  of  whether  the  existence  of 
a  pending  requeat  foe  designs  tioa  baa 
been  publicly  discloaed  or 
acknowledged,  no  data  or  iofonnatioa  in 
the  request  are  available  for  public 
diadoaure  prior  to  final  FDA  action  on 
the  request  Upoo  final  FDA  action  on  a 
cequaal  for  designation,  propoaed 
{  316,22(cl  providea  that  FDA  will 


determine  the  public  availability  of  data 
and  information  in  the  request  in 
accordance  with  21  CFR  parts  20  and  21 
CFR  314.43a 

1b  accordance  wtth  proposed 
i  3ie.S2(e),  FDA  will  follow  existing 
statates  and  regulatkxia  in  deciding 
whether  to  dispose  publicly  the 
existence  of  a  pending  saarketing 
application  for  a  designated  orphan  drug 
for  the  use  for  which  the  drug  was 
designated,  la  general.  FDA  does  not 
diadoae  the  existence  of  the  application 
unless  it  has  been  previously  publicly 
discloaed  or  acknowledged  or  disclosure 
ia  otherwise  required.  Finally,  proposed 
S  316.52(f)  provide*  that  FDA  wiil 
determine  the  public  availability  of  data 
and  information  contained  m  pending 
and  approved  marketing  applicationa  for 
a  deaignated  orphan  drug  for  the  use  for 
which  the  drug  was  destgnalcd  m 
accordance  with  part  2a  i  314.43a  and 
other  appUcabie  requirements. 

/.  Administrative  Challenge  Procedures 

FDA  doea  not  propose  to  provide  for  a 
hearing  on  isaues  ol  the  scope  of 
exclusive  approval  or  any  other  issues 
of  approvability  or  orphan-drug 
designation  under  the  Orphan  Drug  Act 
Neither  the  Constitutun.  nor  the 
Adaiiniatrative  Procedure  Act.  nor  the 
Orphan  Drug  Act  requires  a  hearing  on 
any  issue  of  this  kind.  Hearings  are 
time-consuming  and  resource-intensive. 
FDA  is  not  persuaded  that  a  regulatory 
hearing  before  the  agency  under  part  16 
of  FDA's  adnunistralive  practices  and 
procedures  regulationa  [21  CFR  part  16) 
is  more  likely  lo  lead  the  agency  to  a 
correct  result  than  is  careful 
adokiniatratrve  review.  Further,  the 
agency  notes  that  d  a  challenging 
sponsor  has  suffioent  informatioa,  it 
can.  under  current  regui^ttona,  mount  an 
effective  challenge  to  an  incipient  drug 
approval  by  filing  a  citizen  petition 
pursuant  to  21  CFR  lOJO. 

FDA  considered  creating  an 
adminiatraLive  procedure,  without  a 
hearing,  whereby  tiie  agency  would  give 
notice  to  the  sponsor  of  an  approved 
exclusively  marketed  orphan  drug  of  the 
proposed  approval  of  another  sponaor's 
applicatioD  lor  marketing  a  drug  that  in 
FDA's  view,  is  similar  but  not  identical 
Further.  FDA  considered  the  possibility 
of  allowing  the  sponsor  of  the 
exclusively  marketed  drug  an 
opportunity  to  challenge 
administratively  the  proposed  approval 
of  a  subsequent  drug. 

FDA  has  decided  not  to  propose  a 
new  admimstralive  procedure  lor 
allowing  challenges  to  incipient 
BMuketing  appUcAlion  approvals  or 
denials  under  section  527  of  the  act  Just 
as  there  ia  bo  requireBient  for  a  hearing 


there  is  no  requirement  in  the 
Constitution,  the  Adaainistrative 
Ptocedore  Act.  or  the  Orfkien  Drug  Act 
for  snch  an  adainiatrative  procedure. 
Also,  poBtdBcisional  (uchcial  review  ia 
preferable  to  an  admiBistratrve 
challenge  procedure  becaose  a 
predecisional  chaUeitge  procedure 
would  be  time  oosuomiog  arxi  cookl  be 
used  for  die  sole  purpose  of  delaying 
approval  of  canppting  drugs.  Also,  it 
would  be  difficuh  to  determine  who 
should  have  the  ri^t  to  challenge  an 
incipient  approval  and  who  shonld  be 
entitled  to  what  notice  of  what 
anticipated  agency  actloa  Finally,  a 
predecisional  administrative  challenge 
procedure  would  present  difficulties  due 
to  the  nondiM:lo«abiIity  of  relevant 
information  under  FDA's  pubKc 
information  regniations  (21  CFR  part  20 
and  other  regulations  cited  in  that  part). 
For  these  rpeeons,  FDA  believes  that 
the  disadvantages  of  an  administrative 
challenge  procedure  are  too  great  to 
justi^  creaMng  one. 

/.  Economic  Impact 

The  agency  has  examined  the 
economic  rmpact  of  this  proposed  rule  m 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  (Pub. 
L  9&-354J  and  conchides  that  this 
proposed  ndcmaking  is  not  a  major  rule 
as  defined  by  Executive  Order  12291 
and  will  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

The  proposed  rule  would  codify 
existing  administrative  practices  that 
implemented  the  Orphan  Drug  Act  of 
1983  and  its  amendments  Because  the 
proposed  rule  introduces  no  new 
requirements,  it  imposes  no  incremental 
costs  on  industry  or  coitsumers. 

It  is  clear  that  the  Orphan  Drug  Act 
as  implemented  by  existing 
administrative  practices,  has 
significantly  increased  the  rate  at  which 
new  orphan  drugs  are  marketed.  While 
two  or  three  drugs  that  might  be  eligible 
as  orphan  drags  were  approved 
annually  prior  to  the  Orphan  Drug  Act 
an  average  of  eight  designated  orphan 
drugs  have  been  approved  per  year  and 
marketed  since  1984.  Moreover,  orphaiw 
drug  designation  has  been  granted  to  an 
average  of  41  druga  per  year  since  1964. 
Thus,  the  Orphan  Drug  Act  as 
implemented  since  1963,  has  provided 
an  effective  stiiBuhis  for  the 
development  and  marketing  of  drugs  for 
diseases  or  cosMhtions  that  are  rare  in 
the  United  States. 

AC.  Environmental  Impact 

The  agency  bss  determined  under  21 
CFR  25.24(aM8)  tlmt  this  proposed  action 
is  of  a  type  ttwt  docs  not  mdivtdnally  or 
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cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

I.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980. 


The  title,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Title:  Orphan  Drug  Regulations— 
NPRM. 


Description:  These  proposed 
regulations  specify  the  procedures  for 
sponsors  of  orphan  drugs  to  use  in 
availing  themselves  of  the  incentives 
provided  for  in  the  Orphan  Drug  Act  and 
set  forth  the  procedures  FDA  would  use 
in  administering  it. 

Description  of  Respondents: 
Businesses  or  other  for-profit 
organizations. 


ESTIMATED  ANNUAt  REPORTING  AND  RECORDKEEPING  BURDEN 


Section 


-+- 


Annual 

number  of 

respondents 


Annual 
(requenqr 


Average 

burden  per 
responM 


316.10 

316.20  and  316.21„ 

316.22 ~~ 

316.27 

316.36 

Total 


Annual 
burden 
hours 


A 

1 

125 

760 

?0 

178 

125 

6.250 

3 

1 

2 

6 

5 

1 

4 

20 

1 

3 

15 

45 

7.071 

The  agency  has  submitted  a  copy  of 
this  proposed  rule  to  0MB  for  its  review 
of  these  information  collections. 
Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden, 
may  be  submitted  to  FDA's  Dockets 
Management  Branch  (address  above) 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  0MB,  Washington, 
DC  20503. 

A/.  Effective  Date 

FDA  proposes  that  any  final  rule 
based  on  this  proposal  would  become 
effective  30  days  after  the  date  of 
publication  of  the  final  rule. 

A^.  Request  for  Comments 

Interested  persons  may,  on  or  before 
April  1, 1991.  submit  to  the  Dockets 
Management  Branch  (address  above) 
writtpn  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  316 

Orphan  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  it  is  proposed 
that  21  CFR  part  316  be  added  as 
follows: 


PART  316-ORPHAN  DRUGS 

Subpart  A— General  Provisions 

Sec. 

316.1  Scope  of  this  part. 

318.2  Purpose. 

316.3  Definitions. 

Subpart  B— Written  Recommendations  for 
Investigations  of  Orphan  DruQS 

316.10    Content  and  format  of  a  request  for 

written  recommendations. 
316.12    Providing  written  recommendations. 
316.14    Refusal  to  provide  written 

recommendations. 

Subpart  C— Designation  of  an  Orphan  Drug 

316.20  Content  and  format  of  a  request  for 
orphan-drug  designation. 

316.21  Verification  of  orphan-drug  status. 

316.22  Permanent-resident  ageni  for  foreign 
sponsor. 

316.23  Timing  of  requests  for  orphan-drug 
designation;  designation  of  already 
approved  drugs. 

316.24  Granting  orphan-drug  designation. 

316.25  Refusal  to  grant  orphan-drug 
designation. 

316.26  Amendment  to  orphan-drug 
designation. 

316.27  Change  in  ownership  of  orphan-drug 
designation. 

316.28  Publication  of  orphan-drug 
designations. 

316.29  Suspension  or  revocation  of  orphan- 
drug  designation. 

Sut>part  D— Orphan-drug  Exctusive 
Approval 

316.30  Scope  of  orphan-drug  exclusive 
approval. 

316.34    FDA  recognition  of  exclusive 

approval. 
316.36    Inadequate  supplies  of  orphan  drugs. 


Subpart  E— Open  Protocols  for 
Investigations 

316.40    Treatment  use  of  a  designated 

orphan  drug. 

Subpart  F— AvallabMtty  of  Information 

316.50    Guidelines 

316.52    Availability  for  public  disclosure  of 

data  and  information  in  requests  and 

applications. 
Authority:  Sections.  525.  528,  527.  52a  701 
of  the  Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U  S.C,  360aa,  360bb.  360cc.  360dd.  371). 

Subpart  A— Gensral  Provisions 

§  316.1    Scope  of  ttiis  part 

(a)  This  part  implements  sections  525, 
526,  527,  and  528  of  the  act  and  provides 
procedures  to  encourage  and  facilitate 
the  development  of  drugs  for  rare 
diseases  or  conditions,  including 
biological  products  and  antibiotics.  This 
part  sets  forth  the  procedures  and 
requirements  for: 

(1)  Submissions  to  FDA  of: 

(i)  Requests  for  recommendations  for 
investigations  of  drugs  for  rare  diseases 
or  conditions; 

(ii)  Requests  for  designation  of  a  drug 
for  a  rare  disease  or  condition;  and 

(iii)  Requests  for  gaining  exclusive 
approval  for  a  drug  product  for  a  rare 
disease  or  condition. 

(2)  Allowing  a  sponsor  to  provide  an 
investigational  drug  product  under  a 
treatment  protocol  to  patients  who  need 
the  drug  for  treatment  of  a  rare  disease 
or  condition. 

(b)  This  part  does  not  apply  to  food, 
medical  devices,  or  drugs  for  veterinary 
use. 


3MS 
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(c)  Refenncas  In  thia  part  to 
reguiatoty  wctioiu  of  (tie  Code  of 
Federal  Regulations  are  to  chapter  I  of 
title  21.  unless  otherwise  noted. 


I91C1 

The  purpose  of  this  part  is  to  establish 
standards  and  procedur«8  for 
determining  eKgibHity  for  the  benefits 
provided  for  in  aection  2  of  the  Orphan 
Drug  Act.  including  writteo 
recommendations  for  investigations  of 
orphan  drugs,  a  7-year  period  of 
exclusive  marketing,  and  treatment  use 
of  investigational  orphan  drugs.  This 
part  ia  also  intended  to  satisfy  Congress' 
reqairemenU  that  FDA  promoigale 
procedures  for  the  Implementation  of 
sections  525(a)  and  526(a)  of  the  act. 

fS«.3    DeflRttiorw. 

(a)  The  defmitions  and  interpretations 
contained  ia  section  201  of  the  act  apply 
to  those  terms  when  tsed  in  this  part. 

[b]  The  following  definitions  of  terms 
apply  to  this  part: 

(1)  Act  means  the  Federal  Food.  Drug, 
and  Cosmetic  Act  as  amended  by 
section  2  of  the  Orphan  Drug  Act 
(sections  525-«2«  («  U.S.C.  aWea- 
360dd)). 

(2)  Actire  moiety  neana  the  nioiecule 
or  ion  in  a  drug,  excluding  those 
appeoded  portjooa  of  tiie  molecale  or 
drug  that  caoae  the  drug  to  be  an  ester, 
salt,  or  other  noncovalent  derivative 
(sach  as  a  conpiex.  clwlate.  or 
dathrate).  that  ■  reapoasible  for  the 
physmiogical  or  phormacoiof^al  action 
of  the  drug. 

(3)  Clfnically  superior  means  that  a 
drug  is  shown  to  provide  a  ugoificant 
therapeutic  advantage  over  and  above 
that  provided  by  an  approved  orphan 
drug  (that  is  otherwise  the  same  drug)  fcn 
one  or  more  of  the  following  vrays: 

(i)  Greater  effectiveness  than  an 
approved  orphan  drug  (as  assessed  by 
effect  on  a  ctinicalty  meaningful 
endpoint  in  adequate  and  well 
controlled  clinical  trials).  Generally,  this 
would  represent  the  same  kind  of 
evidence  needed  to  support  ■ 
comparative  effectiveneM  ciaim  for  two 
different  drugs:  in  most  cases,  direct 
cmaparative  cbnical  trials  would  be 
neceaaary.  or 

(ii)  Greater  safety  in  a  sabstantiat 
portkm  of  the  target  populations,  for 
example,  by  the  elimination  of  an 
ingiedieiil  or  contaminant  that  it 
associated  with  relatively  frequent 
adverse  effects,  la  some  cases,  direct 
comparative  clinical  trials  will  be 
necessary;  or 

(iii)  kn  unusual  cases,  where  neither 
greater  safety  nor  greater  effectiveness 
has  been  shown,  a  demonstration  that 


the  drag  otherwise  makes  a  major 
contribution  to  patient  care. 

(4)  Director  means  the  Director  of 
FDA'g  Office  of  Orphan  ProducU 
Development. 

(5)  FDA  means  the  Food  and  Drug 
Administration. 

(6)  Haider  means  the  sponsor  in 
whose  name  an  orphan  druji  is 
designated  and  approved. 

(7)  I!\ID  means  an  investigational  new 
drug  application  under  part  312  of  this 
chapter. 

t^l  Manufacturer  means  any  person  or 
agency  engaged  in  the  manufacture  of  a 
drug  that  is  subject  to  investigation  and 
approval  under  the  act  or  the  Public 
Health  Service  Act  (42  U.S.C.  201  et 
seq.]. 

(9)  MarLeUns  applicatloa  means  an 
application  for  approval  of  a  new  drug 
filed  under  section  50S(b)  of  the  act.  a 
request  for  certification  of  an  antibiotic 
under  section  507  of  the  act.  or  an 
apphcation  for  a  biological  product/ 
establishment  license  submitted  under 
section  351  of  the  Public  Health  Service 
Act  (42  U.&C  282). 

(10)  Orphan  drug  means  a  drug 
intended  for  use  in  a  rare  disease  or 
condition  as  defined  in  section  526  of 
the  act. 

(11)  Orphan-drug  designation  means 
FDA's  act  of  granting  a  request  for 
designation  under  section  526  of  the  act. 

(12)  Oiphan-drug  excius/ve  opprovol 
or  exclusive  approval  means  that 
effective  on  the  date  of  FDA  approval  as 
stated  in  the  approval  letter  of  a 
markehng  appbcation  lor  a  sponsor  of  a 
designated  orphan  drug,  no  approval 
will  be  given  to  a  subsequent  sponsor  of 
the  same  drug  product  for  the  same 
bidication  for  7  years,  except  as 
otherwise  provided  by  law  or  in  this 
part. 

(13)  Same  drug  means: 

(r)  If  it  is  a  drug  composed  of  small 
molecules,  a  drug  that  contains  the  same 
active  moiety  as  a  previously  approved 
drug  and  is  intended  for  the  same  use  as 
the  previously  approved  drug,  even  if 
the  particular  ester  or  salt  (including  a 
salt  with  hydrogen  or  coordination 
bonds)  or  other  noncovalent  derivative 
such  as  a  complex,  chelate  or  clathrate 
has  not  been  previously  approved, 
except  that  if  the  subsequent  drag  can 
be  shown  to  be  dimcally  superior  to  the 
first  drug,  it  will  not  be  considered  to  be 
the  same  c^g. 

(ii)  If  it  is  a  drug  composed  of  large 
molecules  (otacromolecuksK  a  drug  that 
contains  the  same  principal  molecular 
structural  features  (but  not  necessarily 
all  of  the  same  structural  features)  as  a 
previously  approved  drug,  except  that,  if 
the  subsequent  drug  can  be  abown  to  be 
clinically  superior,  it  will  not  be 


cortsidered  to  be  the  same  drug.  This 
criterion  will  be  applied  as  follows  to 
different  kinds  of  macrooaolecules: 

(A)  Two  protein  drugs  would  be 
considered  the  same  if  the  only 
differences  in  structure  between  them 
were  due  to  posf-translational  events  or 
infidelity  of  translation  or  transcription 
or  were  minor  differences  in  amino  add 
sequence;  other  potentially  important 
differences,  such  as  different 
glycosyiation  patterns  or  different 
tertiary  structures,  would  not  cause  the 
dn:^  to  be  considered  different  unless 
the  differences  where  shown  to  be 
clinically  superior. 

(B)  Two  polysaccharide  drugs  would 
be  considered  the  same  if  they  had 
identical  saccharide  repeating  units. 
even  if  the  number  of  units  were  to  vary 
and  even  if  there  were  post- 
polymerization  miodifications,  unless  the 
subsequent  drug  could  be  shown  to  be 
clinically  superior. 

(C)  Two  polynucleotide  drugs 
consisting  of  two  or  more  distinct 
nucleotides  would  be  considered  the 
^mg  if  they  had  an  identical  sequence 
of  purine  and  pyrimidine  bases  (or  their 
derivatives)  bound  to  an  identical  sugar 
backbone  (ribose.  oxyribose,  or 
modifications  of  these  sugars),  unless 
the  subsequent  drug  were  shown  to  be 
clinically  superior. 

(D)  Closely  related,  complex  partly 
definable  drugs  with  similar  therapeutic 
intent,  such  as  two  live  viral  vaccines 
for  the  same  indication,  would  be 
considered  the  same  unless  the 
subsequent  drug  was  shown  to  be 
clinically  superior. 

(14)  Sponsor  means  the  entity  that 
assumes  responsibihty  for  a  chnical  or 
nonclinical  investigation  of  a  drug, 
including  the  responsibility  for 
compliance  with  applicable  provisions 
of  the  act  and  regulations.  A  sponsor 
may  be  an  individual,  partnership, 
corporation,  or  Government  agency  and 
may  be  a  manufacturer,  sdentific 
institution,  or  an  investigator  regularly 
and  lawfully  engaged  in  the 
investigatioo  of  drugs.  For  porpoees  of 
the  Orphan  Drag  Act.  FDA  considers  the 
real  party  or  parties  in  interest  to  be  a 
sponsor. 

Subpart  B— Written  R«commendaQon« 
for  Investigations  of  Orphan  Drugs 

§316.10    Content  and  termat  ol  a  wqatst 
for  written  racomnwndations. 

(a)  A  sponsor's  request  for  written 
recommendations  from  FDA  concerning 
the  Bondtaucal  and  clinical 
investigations  necessary  for  approval  at 
a  marketing  application  shall  be 
submitted  in  the  form  and  contain  the 
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iiiformation  required  in  this  section. 
FDA  may  require  the  sponsor  to  submit 
infonnation  in  addition  to  that  specified 
in  paragraph  (b)  of  this  section  if  FDA 
determines  that  the  sponsor's  initial 
request  does  not  contain  adequate 
information  on  which  to  base 
recommendations. 

(b)  A  sponsor  shall  submit  two  copies 
of  a  completed,  dated,  and  signed 
request  for  written  recommendations 
that  contains  the  following: 

(1)  The  sponsor's  name  and  address. 

(2)  A  statement  that  the  sponsor  is 
requesting  written  recommendations  on 
orphan-drug  development  under  section 
525  of  the  act. 

(3)  The  name  of  the  sponsor's  primary 
contact  person  and/or  resident  agent. 
and  the  person's  title,  address,  and 
telephone  number. 

(4)  The  generic  name  and  trade  name, 
if  any,  of  the  drug  and  a  list  of  the  drug 
product's  components  or  description  of 
the  drug  product's  formulation. 

(5)  The  proposed  dosage  form  and 
route  of  administration. 

(6)  A  description  of  the  disease  or 
condition  for  which  the  drag  is  proposed 
to  be  investigated  and  the  proposed 
indica'.ion  or  indications  for  use  for  such 
disease  or  condiiinn. 

(7)  Current  regulatory  and  marketing 
status  and  history  of  the  drug  product, 
incl  tiding: 

(i)  Whether  the  product  is  the  subject 
of  an  LND  or  a  marketing  application  (if 
the  product  is  the  subject  of  an  IND  or  a 
marketing  application,  (he  IND  or 
marketing  application  numbers  should 
be  stated  and  the  investigational  or 
approved  indication  or  indications  for 
use  specified); 

(ii)  Known  marketing  experience  or 
investigational  status  outside  the  United 
States: 

(iii)  So  far  as  is  known  or  can  be 
determined,  all  indications  previously  or 
currently  under  investigation  anywhere: 

(iv)  All  adverse  regulatory  actions 
taken  by  the  United  States  or  foreign 
authorities. 

(8)  The  basis  for  concluding  that  the 
drug  is  for  a  disease  or  condition  that  is 
rare  in  the  United  States,  including  the 
following: 

(i)  The  size  and  other  known 
demographic  characteristics  of  the 
patiei.t  population  affected  and  the 
source  of  liiis  information. 

(ii)  For  drugs  intended  for  diseases  or 
conditions  affecting  200,000  or  more 
people  in  the  United  Slates,  or  for  a 
vaccine,  diagnostic  drug,  or  preventive 
drug  that  would  be  given  to  200.000  or 
more  persons  per  year,  a  summary  of  the 
sponsor's  basis  for  believing  that  the 
disease  or  condition  described  in 
paragraph  (b)(6)  of  this  section  occurs  so 


infrequently  that  there  is  no  reasonable 
expectation  that  the  costs  of  drug 
development  and  marketing  will  be 
recovered  in  future  sales  of  the  drug  in 
the  United  States.  The  estimated  costs 
and  sales  data  should  be  submitted  as 
provided  in  §  316.21(c). 

(9)  A  summary  and  analysis  of 
available  data  on  the  pharmacologic 
etTecfs  of  the  drug. 

(10)  A  summary  and  analysis  of 
available  nonclinical  and  clinical  data 
pertinent  to  the  drug  and  the  disease  to 
be  studied  including  copies  of  pertinent 
published  reports. 

(11)  An  explanation  of  ho..'  the  data 
summarized  and  analyzed  under 
paragraphs  (b)(9)  and  (b)(10)  of  this 
section  support  the  rationale  for  use  of 
the  drug  in  the  rare  disease  or  condition. 

(12)  A  definition  of  the  population 
from  which  subjects  will  be  identified 
for  clinical  trials,  if  known. 

(13)  A  detailed  outline  of  any 
protocols  under  which  the  drug  has  been 
or  is  being  studied  for  the  rare  disease 
or  condition  and  a  summary  and 
analysis  of  any  available  data  from  such 
studies. 

(14)  The  sponsor's  proposal  as  to  the 
scope  of  noriclinicai  and  clinical 
investigr-tions  needed  to  establish  the 
safety  and  effectiveness  of  the  drug. 

(15)  Detailed  protocols  for  each 
proposed  United  States  or  foreign 
clinical  investigation,  if  available. 

(16)  Specific  questions  to  be 
addressed  by  FDA  in  its 
recommendations  for  nonclinical 
laboratory  studies  and  clinical 
investigations. 

§316.12    Providing  wrttten 
recommendations. 

(a)  FDA  will  provide  the  sponsor  with 
written  recommendations  concerning 
the  nonclinical  ia'Ljoratory  studies  and 
clinical  investigations  nece.s.sary  for 
approval  of  a  marketing  application  if 
none  cf  the  reasons  described  in 

§  ,"fl6.14  for  refusing  to  do  so  applies. 

(b)  When  a  sponsor  seeks  written 
recommendations  at  a  stage  of  drug 
development  at  which  advice  on  any 
clinical  investigations,  or  on  particular 
investigations  would  be  premature, 
FDA's  response  may  be  limited  to 
written  recommendations  concerning 
only  nonclinical  laboratory  studies,  or 
only  certain  of  the  clinical  studies  (e.g.. 
Phase  1  studies  as  described  in  §  312.21 
of  this  chapter).  Prior  to  providing 
written  rerommendations  for  the  clinical 
investigations  required  to  achieve 
marketing  approval.  FDA  may  require 
that  the  results  of  the  nonchnical 
laboratory  studies  or  completed  early 
clinical  studies  be  submitted  to  FDA  for 
agency  review. 


§316.14    Ralwsal  to  provide  wrWan 
recommendations. 

(a)  FDA  may  refuse  to  provide  written 
recommendations  concerning  the 
nonclinical  laboratory  studies  and 
clinical  investigations  necessary  for 
approval  of  a  marketing  application  for 
any  of  the  following  reasons: 

(1)  The  information  required  to  be 
submitted  by  §  316.101b)  has  not  been 
submitted,  or  the  information  submitted 
is  incomplete. 

(2)  There  is  insufficient  information 
about: 

(i)  The  duig  to  identify  the  active 
moiety  and  its  physical  and  chemical 
properties,  if  these  characteristics  can 
be  determined;  or 

(ii)  The  disease  or  condition  to 
determine  that  the  disease  or  condition 
is  rare  in  the  United  States,  or 

(iii)  The  reasons  for  believing  that  the 
drug  may  be  useful  for  treating  the  rare 
disease  or  condition  with  that  drug:  or 

(iv)  The  regulatory  and  marketing 
history  of  the  drug  to  determir»e  the 
scope  and  type  of  investigations  that 
have  already  been  conducted  on  the 
drug  for  the  rare  disease  or  condition;  or 

(v)  The  plan  of  study  for  establishing 
the  safety  and  effectiveness  of  the  drug 
for  treatment  of  the  rare  disease  or 
condition. 

(3)  The  specific  questions  for  which 
the  sponsor  seeks  the  advice  of  the 
Bgency  are  unclear  or  are  not 
sufficiently  specific. 

(4)  On  the  basis  of  the  information 
submitted  and  on  other  information 
available  to  the  agency.  FDA  determines 
that  the  disease  or  condition  for  which 
the  drug  is  intended  is  not  rare  in  the 
United  States. 

(5)  On  the  basis  of  the  information 
submitted  and  on  other  information 
available  to  the  agency.  FDA  determines 
that  there  is  an  inadequate  basis  for 
permitting  investigational  use  of  the 
drug  under  part  312  of  this  chapter  for 
the  rare  disease  or  condition. 

(6)  The  request  for  information 
contains  an  untrue  statement  of  material 
fact. 

(b)  A  refusal  to  provide  written 
recommendations  will  be  in  writing  and 
will  include  a  statement  of  the  reason 
for  FD.^s  refusal.  Where  practicable, 
FDA  will  describe  the  information  or 
material  it  requires  or  the  conditions  the 
sponsor  must  meet  for  FDA  to  provide 
recommendations. 

(c)  Within  90  days  after  the  date  of  a 
letter  from  FD.A  requesting  additional 
information  or  material  or  setting  forth 

.the  conditions  that  the  sponsor  is  asked 
to  meet,  the  sponsor  shoii  either 

(1)  Provide  the  information  or  material 
or  amend  the  request  for  wntten 
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recommendations  to  meet  the  conditions 
sought  by  FDA:  or 

(2)  Withdraw  the  request  for  written 
recommendations.  FDA  will  consider  a 
sponsor's  failure  to  respond  withm  90 
days  to  an  FDA  letter  requesting 
information  or  material  or  setting  forth 
conditions  to  be  met  to  be  a  withdrawal 
of  the  request  for  written 
recommendations. 

Subpart  C— Designation  of  an  Orphan 
Drug 

§  316.20    Content  and  format  of  a  request 
for  orphan-drug  designation. 

(a)  A  sponsor  that  submits  a  request 
for  orphan-drug  designation  of  a  drug  for 
a  specified  rare  disease  or  condition 
shall  submit  each  request  in  the  form 
and  containing  the  information  required 
in  paragraph  {bj  of  this  section.  A 
sponsor  may  request  orphan-drug 
designation  of  a  previously  unapproved 
drug,  or  of  a  new  orphan  indication  for 
an  already  marketed  drug.  In  addition,  a 
sponsor  of  a  dmg  that  is  otherwise  the 
same  drug  as  an  already  approved 
orphan-drug  may  seek  and  obtain 
orphan-drug  designation  for  the 
subsequent  drug  for  the  same  rare 
disease  or  condition  if  it  can  present  a 
plausible  hypothesis  that  its  drug  may 
be  clinically  superior  to  the  first  drug. 
More  than  one  sponsor  may  receive 
orphan-drug  designation  of  the  same 
drug  for  the  same  rare  disease  or 
condition,  but  each  sponsor  seeking 
orphan-drug  designation  must  file  a 
complete  request  for  designation  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  A  sponsor  shall  submit  two  copies 
of  a  completed,  dated,  and  signed 
request  for  designation  that  contains  the 
following: 

(1)  A  statement  that  the  sponsor 
requests  orphan-drug  designation  for  a 
rare  disease  or  condition,  which  shall  be 
identified  with  specificity. 

(2)  The  name  and  address  of  the 
sponsor:  the  name  of  the  sponsor's 
primary  contact  person  and/or  resident 
agent  including  title,  address,  and 
telephone  number  the  generic  and  trade 
name,  if  any,  of  the  drug  or  drug  product; 
and  the  name  and  address  of  the  source 
of  the  drug  if  it  is  not  manufactured  by 
the  sponsor. 

(3)  A  description  of  the  rare  disease  or 
condition  for  which  the  drug  is  being  or 
will  be  investigated,  the  proposed 
indication  or  indications  for  use  of  the 
drug,  and  the  reasons  why  such  therapy 
is  needed. 

(4)  A  discussion  of  the  scientific 
rationale  for  the  use  of  the  drug  for  the 
rare  disease  or  condition,  including  all 
data  from  nonclinical  laboratory  studies, 
clinical  investigations,  and  other 


relevant  data  that  are  available  to  the 
sponsor,  whether  positive,  negative,  or 
inconclusive  Copies  of  pertinent 
unpublished  and  published  papers  are 
also  required. 

(5)  Whe.e  the  sponsor  of  a  drug  that  is 
otherwise  the  same  drug  as  an  already- 
approved  orphan  drug  seeks  orphan- 
drug  designation  for  the  subsequent  drug 
for  the  same  rare  disease  or  condition, 
an  explanation  of  why  the  proposed 
variation  may  be  clinically  superior  to 
the  first  drug. 

(6)  Where  a  drug  is  under 
development  for  only  a  subset  of 
persons  with  a  particular  disease  or 
condition,  a  demonstration  that  the 
subset  is  medically  plausible. 

(7)  A  summary  of  the  regulatory  status 
and  marketing  history  of  the  drug  in  the 
United  States  and  in  foreign  countries, 
e.g.,  IND  and  marketing  application 
status  and  dispositions,  what  uses  are 
under  investigation  and  in  what 
countries;  for  what  indication  is  the  drug 
approved  in  foreign  countries:  what 
adverse  regulatory  actions  have  been 
taken  against  the  drug  in  any  country. 

(8)  Documentation,  with  appended 
authoritative  references,  to  demonstrate 
that: 

(i)  The  disease  or  condition  for  which 
the  drug  is  intended  affects  fewer  than 
200,000  people  in  the  United  States  or,  if 
the  drug  is  a  vaccine,  diagnostic  drug,  or 
preventive  drug,  the  persons  to  whom 
the  drug  will  be  administered  in  the 
United  Stales  are  fewer  than  200,000  per 
year  as  specified  in  5  316.21(b),  or 

(ii)  For  a  drug  intended  for  diseases  or 
conditions  affecting  200,000  or  more 
people,  or  for  a  vaccine,  diagnostic  drug, 
or  preventive  drug  to  be  administered  to 
200.000  or  more  persons  per  year  in  the 
United  States,  there  is  no  reasonable 
expectation  that  costs  of  research  and 
development  of  the  drug  for  the 
indication  can  be  recovered  by  sales  of 
the  drug  in  the  United  States  as 
specified  in  5  316.21(c). 

(9)  A  statement  as  to  whether  the 
sponsor  submitting  the  request  is  the 
real  party  in  interest  of  the  development 
and  the  intended  or  actual  production 
and  sales  of  the  product. 

(c)  Any  of  the  information  previously 
provided  by  the  sponsor  to  FDA  under 
subpart  B  of  this  part  may  be  referenced 
by  specific  page  or  location  if  it 
duplicates  information  required 
elsewhere  in  this  section. 

§  3 1 6.2 1    Vertf tcatton  of  orphan-drug 
•tatus. 

(a)  So  that  FDA  can  determine 
whether  a  drug  qualifies  for  orphan-drug 
designation  under  section  526(a)  of  the 
act.  the  sponsor  shall  include  in  its 


request  to  FDA  for  orphan-drug 
designation  under  §  316.20  either: 

(1)  Documentation  as  described  in 
paragraph  (b)  of  this  section  that  the 
number  of  people  affected  by  the 
disease  or  condition  for  which  the  drug 
product  is  indicated  is  fewer  than 
200.000  persons:  or 

(2)  Documentation  as  described  in 
paragraph  (c)  of  this  section  that 
demonstrates  that  there  is  no  reasonable 
expectation  that  the  sales  of  the  drug 
will  be  sufficient  to  offset  the  cc  sts  of 
developing  the  drug  for  the  U.S.  market 
and  the  costs  of  making  the  drug 
available  in  the  United  States. 

(b)  For  the  purpose  of  documenting 
that  the  number  of  people  affected  by 
the  disease  or  condition  for  which  the 
drug  product  is  indicated  is  fewer  than 
200,000  persons,  "prevalence"  is  defined 
as  the  number  of  persons  in  the  United 
States  who  have  the  disease  or 
condition  at  the  time  of  the  submission 
of  the  request  for  orphan-drug 
designation.  To  document  the  number  of 
persons  in  the  United  States  who  have 
the  disease  or  condition  for  which  the 
drug  is  to  be  indicated,  the  sponsor  shall 
submit  to  FDA  evidence  showing: 

(1)  The  estimated  prevalence  of  the 
disease  or  condition  for  which  the  drug 
is  being  developed,  together  with  an 
explanation  of  the  sources  of  the 
estimate: 

(2)  The  estimated  prevalence  of  any 
other  disease  or  condition  for  which  the 
drug  has  already  been  approved  or  for 
which  the  drug  is  currently  being 
developed,  together  with  an  explanation 
of  the  bases  of  these  estimates;  and 

(3)  The  estimated  number  of  people  to 
whom  the  drug  will  be  administered 
annually  if  the  drug  is  a  vaccine  or  for 
diagnosis  or  prevention  of  a  rare  disease 
or  condition,  together  with  an 
explanation  of  the  bases  of  these 
estimates. 

(c)  When  submitting  documentation 
that  there  is  no  reasonable  expectation 
that  costs  of  research  and  development 
of  the  drug  for  the  disease  or  condition 
can  be  recovered  by  sales  of  the  drug  in, 
the  United  States,  the  sponsor  shall 
submit  to  FDA; 

(1)  Data  on  all  costs  that  the  sponsor 
has  incurred  in  the  course  of  developing 
the  drug  for  the  U.S.  market.  These  costs 
shall  include,  but  are  not  limited  to, 
nonclinical  laboratory  studies,  clinical 
studies,  dosage  form  development, 
record  and  report  maintenance, 
meetings  with  FDA,  determination  of 
patentability,  preparation  of  designation 
request,  IND/marketing  application 
preparation,  distribution  of  the  drug 
under  a  '.'treatment"  protocol,  licensing 
costs,  liability  insurance,  and  overhead 
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and  depreciation.  Forthennore,  the 

sponsor  shall  demonstrate  the 
reasonableness  of  the  cost  data.  For 
example,  if  the  sponsor  has  incurred 
costs  for  clinical  investigations,  the 
sponsor  shall  provide  information  on  the 
number  of  investigations,  the  years  in 
which  they  took  place,  and  on  the  scope, 
duration,  and  number  of  patients  that 
were  involved  in  each  investigation. 

(2)  If  the  drug  was  developed  wholly 
or  in  part  outside  the  United  States,  in 
addition  to  the  documentation  hsted  in 
paragraph  (c)(1)  of  this  section: 

(i)  Data  on  and  justification  for  all 
costs  that  the  sponsor  has  incurred 
outside  of  the  United  States  in  the 
course  of  developing  the  drug  for  the 
U.S.  market.  The  justification,  in 
addition  to  demonstrating  the 
reasonableness  of  the  cost  data,  must 
also  explain  the  method  that  was  used 
to  determine  which  portion  of  the 
foreign  development  costs  should  be 
applied  to  the  U.S.  market,  and  what 
percent  these  costs  are  of  total 
worldwide  development  costs.  Any  data 
submitted  to  foreign  government 
authorities  to  support  drug  pricing 
determinations  must  be  included  with 
this  information. 

(ii)  Data  that  show  which  foreign 
development  costs  were  recovered 
through  cost  recovery  procedures  that 
are  allowed  during  drug  development  in 
some  foreign  countries.  For  example,  if 
the  sponsor  charged  patients  for  the 
drug  clinical  investigations,  the  revenues 
collected  by  the  sponsor  must  be 
reported  to  FDA. 

(3)  In  cases  where  the  drug  has 
already  been  approved  for  marketing  for 
any  indication  or  in  cases  where  the 
drug  is  currently  under  investigation  for 
one  or  more  other  indications  (in 
addition  to  the  indication  for  which 
orphan-drug  designation  is  being 
sought),  a  clear  explanation  of  and 
justification  for  the  method  that  is  used 
to  apportion  the  development  costs 
among  the  various  indications. 

(4)  A  statement  of  and  justification  for 
any  development  costs  that  the  sponsor 
expects  to  incur  after  the  submission  of 
the  designation  request.  In  cases  w^here 
the  extent  of  these  future  development 
costs  are  not  clear,  the  sponsor  should 
request  FDA's  advice  and  assistance  in 
estimating  the  scope  of  nonchnical 
laboratory  studies  and  clinical 
investigations  and  other  data  that  are 
needed  to  support  marketing  approval. 
Based  on  these  recommendations,  a  cost 
e9timate  should  be  prepared. 

(5)  A  statement  of  and  justification  for 
production  and  marketing  costs  that  the 
sponsor  has  incurred  in  the  past  and 
expects  to  incur  during  the  first  7  years 
that  the  drug  is  marketed. 


(6)  An  estimate  of  and  justification  for 
the  expected  revenues  from  sales  of  the 
drag  in  the  United  States  during  its  first 
7  years  of  marketing.  The  justification 
should  assume  that  the  total  market  for 
the  drug  is  equal  to  the  prevalence  of  the 
disease  or  condition  that  the  drug  will 
be  used  to  treat.  The  justification  should 
include: 

(i)  An  estimate  of  the  expected  market 
share  of  the  drug  in  each  of  the  first  7 
years  that  it  is  marketed,  together  with 
an  explanation  of  the  basis  for  that 
estimate: 

(ii)  A  projection  of  and  justification 
for  the  price  at  which  the  drug  will  be 
sold:  and 

(iii)  Comparisons  with  sales  of 
similarly  situated  drugs,  where 
availa'ole. 

(7)  The  name  of  each  cotmtry  where 
the  drug  has  already  been  approved  for 
marketing  for  any  indication,  the  dates 
of  approval,  the  indication  for  which  the 
drug  18  approved,  and  the  annual  sales 
and  number  of  prescriptions  in  each 
country  since  the  first  approval  date. 

(8)  Verification  by  an  independent 
certified  pubKc  accountant  of  the  data, 
estimates,  and  justifications  submitted 
pursuant  to  this  section.  The  certified 
public  accountant  must  verify  that  the 
data  are  accurate  and  valid,  that  the 
estimates  and  justifications  are 
reasor.able,  and  that  both  the  data  and 
estimates  fcUow  generally  accepted 
accounting  practices  and  procedures, 

(d)  A  sponsor  that  is  requestmg 
orphan-drug  designation  for  a  drug 
designed  to  treat  a  disease  or  condition 
that  affects  200,000  or  more  persons 
fihfill,  at  FDA's  request,  allow  FDA  or 
FDA-designated  personnel  to  examine 
at  reasonable  times  and  in  a  reasonable 
manner  all  relevant  financial  records 
and  sales  data  of  the  sponsor  and 
manufacturer. 

S  316.22    Permanent-resident  agent  for 
foreign  sponsor. 

Every  foreign  sponsor  that  seeks 
orphan-drug  designation  shall  name  a 
permanent  resident  of  the  United  States 
as  the  sponsor's  agent  upon  whom 
service  of  all  processes,  notices,  orders, 
decisions,  requirements,  and  ether 
communicabons  may  be  made  on  behalf 
of  the  sponsor.  The  permanent-resident 
agent  may  be  an  individual,  firm,  or 
domestic  corporation  and  may  represent 
any  number  of  sponsors.  The  name  of 
the  permanent-resident  agent  shall  be 
provided  to;  Office  of  Orphan  Products 
Development  (HF-35).  Food  and  Drug 
Administration,  5600  FlshfTS  Lane, 
Rockville,  MD  20857. 


§31«,23    'Hmtng  of  rsquMts  tor  ofpltan- 

approved  drugs. 

(a)  A  sponsor  may  request  orphan- 
drug  designation  at  any  time  m  the  drag 
development  process  pnor  to  the 
submission  of  a  marketing  application 
for  the  drug  product  for  the  orphan 
indication. 

(b)  A  sponsor  may  request  orphan- 
drug  designation  of  an  already  approved 
drug  product  for  an  unapproved  use 
without  regard  to  whether  the  prior 
marketirig  approval  was  for  an  orphan- 
drug  indication. 

§  316.24    GranUng  orphan-drug 
designation. 

(a)  FD.A  wit!  grant  the  request  for 
orphan-drug  designation  if  none  of  the 
reasons  described  in  5  316.26  for 
requiring  or  permitting  refusal  to  grant 
such  a  request  applies. 

(b)  When  a  request  for  orphan-drug 
designation  is  granted,  FDA  will  notify 
the  sponsor  in  writing  and  will  publicize 
the  orphan-drag  designation  in 
accordance  with  {  316.28. 

§316.25    Refusal  to  grant  orphan-drug 
dcalgnatton. 

(a)  FDA  Will  refuse  to  grant  a  request 
for  orphan-drug  designation  if  any  of  the 
following  reasons  applies: 

(1)  The  drug  is  not  intended  for  a  rare 
disease  or  condition  because: 

(i)  There  is  msufficient  evidence  to 
support  the  estimate  that  the  drug  is 
intended  for  treatment  of  a  disease  or 
condition  in  fewer  than  200.000  people  in 
the  United  States,  or  that  the  drug  is 
intended  for  use  in  prevention  or  in 
diagnosis  ui  fewer  than  200,000  people 
annually  in  the  United  States;  or 

(ii)  Where  the  drug  is  intended  for 
prevention,  diagnosis,  or  treatment  of  a 
disease  or  condition  affecting  200.000  or 
more  people  in  the  United  States,  the 
sponsor  has  failed  to  demonstrate  that 
there  is  no  reasonable  expectation  that 
development  and  production  costs  will 
be  recovered  from  sales  of  the  drug  for 
the  orphan  indication  in  the  Umted 
States.  A  sponsor's  failure  to  comply 
with  §  316.21  shall  constitute  a  failure  to 
make  the  demonstration  required  in  this 
paragraph. 

(2)  There  is  insufficient  information 
about  the  drug,  or  the  disease  or 
condition  for  which  it  is  intended,  to 
establish  a  medically  plausible  basis  for 
expecting  the  drug  to  be  effective  in  the 
prevention,  diagnosis,  or  treatment  of 
that  disease  or  condition. 

(3)  A  drug  that  is  otherwise  the  same 
drug  as  one  that  already  has  orphan- 
drug  exclusive  approval  for  the  same 
rare  disease  or  condition  and  the 
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sponsor  has  not  submitted  a  medically 
plausible  hypothesis  for  the  possible 
clinical  superiority  of  the  subsequent 
drug. 

(b)  FDA  may  refuse  to  grant  a  request 
for  orphan-drug  designation  if  the 
request  for  designation  contains  an 
untrue  statement  of  material  fact  or 
omits  material  information. 

§316.26    AnMndnMfrt  to  orptuin-Orug 
dMignation. 

At  any  time  prior  to  approval  of  a 
marketing  application  for  a  designated 
orphan  drug,  the  sponsor  may  apply  for 
an  amendment  to  the  indication  stated 
in  the  orphan-drug  designation  for  the 
drug.  FDA  will  allow  any  such 
amendment  if  FDA  finds  that  the  initial 
designation  request  was  made  in  good 
faith,  if  it  finds  that  the  amendment  is 
intended  solely  to  conform  the  orphan 
drug  indication  to  the  results  of 
unanticipated  test  data,  and  if  it  finds 
that  the  amendment  does  not  render  the 
drug  ineligible  for  orphan-drug 
designation  because  the  prevalence  of 
the  condition  or  disease  named  in  the 
amendment  exceeds  200.000  people  in 
the  United  States  as  of  the  date  of 
submission  of  the  amendment  request. 

§  3 1 6 JI7    Chang*  In  ownarsMp  o1  orphan- 
drug  dMignation. 

(a)  A  sponsor  may  transfer  ownership 
of  or  any  beneficial  interest  in  the 
orphan-drug  designation  of  a  drug  to  a 
new  sponsor.  At  the  time  of  the  transfer, 
the  new  and  former  owners  are  required 
to  submit  the  following  information  to 
FDA: 

(1)  The  former  owner  or  assignor  of 
rights  shall  submit  a  letter  or  other 
document  that  states  that  all  or  some 
rights  to  the  orphan-drug  designation  of 
the  drug  have  been  transferred  to  the 
new  owner  or  assignee  and  that  a 
complete  copy  of  the  request  for  orphan- 
drug  designation,  including  any 
amendments  to  the  request,  supplements 
to  the  granted  request,  and 
correspondence  relevant  to  the  orphan- 
drug  designation,  has  been  provided  to 
the  new  owner  or  assignee. 

(2)  The  new  owner  or  assignee  of 
rights  shall  submit  a  statement 
accepting  orphan-drug  designation  and  a 
letter  or  other  document  containing  the 
following: 

(i)  The  date  that  the  change  in 
ownership  or  assignment  of  rights  is 
effective; 

(ii)  A  statement  that  the  new  owner 
has  a  complete  copy  of  the  request  for 
orphan-drug  designation  including  any 
amendments  to  the  request,  supplements 
to  the  granted  request,  and 
correspor.dence  relevant  to  the  orphan- 
drug  designation:  and 


(lii)  A  list  of  the  rights  that  have  been 
assigned  and  those  that  have  been 
reserved.  This  may  be  satisfied  by  the 
submission  of  copies  of  all  relevant 
agreements. 

(iv)  The  name  and  address  of  a  new 
primary  contact  person  or  resident 
agent. 

(b)  No  sponsor  may  relieve  itself  of 
responsibilities  under  the  Orphan  Drug 
Act  or  under  this  part  by  assigning  rights 
to  another  person  without: 

(1)  Assuring  that  the  sponsoi  or  the 
assignee  will  carry  out  such 
responsibilities;  or 

(2)  Obtaining  prior  permission  from 
FDA 

§  316.28    Publication  of  orptian-drug 
designations. 

FD.^  will  publish  the  following 
information  about  designated  orphan 
drugs  through  an  annually  updated  list 
in  the  Federal  Register 

(a)  The  name  and  address  of  the 
manufacturer  and  sponsor; 

(b)  The  generic  name  and  trade  name, 
if  any,  of  the  drug  and  the  date  of  the 
granting  of  orphan-drug  designation; 

(c)  The  rare  disease  or  condition  for 
which  orphan-drug  designation  was 
granted:  and 

(d)  The  proposed  indication  for  use  of 
the  drug. 

§  316.29    Suspension  or  revocation  of 
orptun-drug  designation. 

(a)  FDA  may  suspend  or  revoke 
orphan-drug  designation  for  any  drug  if 
the  agency  finds  that: 

(1)  The  request  for  designation 
contained  an  untrue  statement  of 
material  fact;  or 

(2)  The  request  for  designation 
omitted  material  information  required 
by  this  part;  or 

(3)  FDA  subsequently  finds  that  the 
drug  in  fact  had  not  been  eligible  for 
orphan-drug  designation  at  the  time  of 
submission  of  the  request  therefor. 

(b)  For  an  approved  drug,  suspension 
or  revocation  of  orphan-drug 
designation  also  suspends  or  withdraws 
the  sponsor  s  exclusive  marketing  rights 
for  that  drug  but  not  the  approval  of  the 
drugs  marketing  application. 

(c)  Where  a  drug  has  been  designated 
as  an  orphan  drug  because  the 
prevalence  of  a  disease  or  condition  (or, 
in  the  case  of  vaccines,  diagnostic  drugs, 
or  preventive  drugs,  the  target 
population)  is  under  200,000  in  the 
United  States  at  the  time  of  designation, 
its  designation  will  not  be  revoked  on 
the  ground  that  the  prevalence  of  the 
disease  or  condition  (or  the  target 
population)  becomes  more  than  200,000 
persons. 


Subpart  D— Orphan-drug  Exclusive 
Approval 

§316.30    Scope  of  orptian-drug  exclusive 
approval. 

(a)  After  approval  of  a  sponsor's 
marketing  application  for  a  designated 
orphan-drug  product  for  treatment  of  the 
rare  disease  or  condition  concerning 
which  orphan-drug  designation  was 
granted.  FDA  will  not  approve  another 
sponsor's  marketing  application  for  the 
same  drug  before  the  expiration  of  7 
years  from  the  date  of  such  approval  as 
stated  in  the  approval  letter  from  FDA, 
except  that  such  a  marketing  application 
can  be  approved  sooner  if.  and  such 
time  as,  any  of  the  following  occurs: 

(1)  Withdrawal  of  exclusive  approval 
or  revocation  of  orphan-drug 
designation  by  FDA  under  any  provision 
of  this  part;  or 

(2)  Withdrawal  for  any  reason  of  the 
marketing  application  for  the  drug  in 
question;  or 

(3)  Consent  by  the  holder  of  exclusive 
approval  to  permit  another  marketing 
application  to  gain  approval;  or 

(4)  Failure  of  the  holder  of  exclusive 
approval  to  assure  an  adequate  supply 
of  the  drug  under  section  527  of  the  act 
and  §  316.36. 

(b)  If  a  sponsor's  marketing 
application  for  a  drug  product  is 
determined  not  to  be  approvable 
because  approval  is  barred  under 
section  527  of  the  act  until  the  expiration 
of  the  period  of  exclusive  marketing  of 
another  drug  product.  FDA  will  so  notify 
the  sponsor  in  writing. 

§  3 1 6.34    FDA  recognition  of  exclusive 
approval. 

(a)  FDA  will  send  the  sponsor  (or,  the 
permanent-resident  agent,  if  applicable] 
timely  written  notice  recognizing 
exclusive  approval  once  the  marketing 
application  for  a  designated  orphan  drug 
product  has  been  approved.  The  written 
notice  will  inform  the  sponsor  of  the 
requirements  for  maintaining  orphan- 
drug  exclusive  approval  for  the  full  7- 
year  term  of  exclusive  approval. 

(b)  When  a  marketing  application  is 
approved  for  a  designated  orphan-drug 
that  qualifies  for  exclusive  approval. 
FDA  will  publish  in  its  publication 
entitled  "Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations" 
information  identifying  the  sponsor,  the 
drug,  and  the  date  of  termination  of  the 
orphan-drug  exclusive  approval.  A 
subscription  to  this  publication  and  its 
monthly  cumulative  supplements  is 
available  from  the  Superintendent  of 
Documents,  Government  Pnnting  Office, 
Washington,  DC  20402-9325. 
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§  316.36    Inadequate  supplies  of  orphan 
drugs. 

(a)  Under  section  527  of  the  act, 
whenever  the  Director  has  reason  to 
believe  that  the  holder  of  exclusive 
approval  cannot  assure  the  availability 
of  sufficient  quantities  of  an  orphan  drug 
to  meet  the  needs  of  patients  with  the 
disease  or  condition  for  which  the  drug 
was  designated,  the  Director  will  so 
notify  the  holder  of  this  possible 
insufficiency  and  will  offer  the  holder 
one  of  the  following  options,  which  must 
be  exercised  by  a  time  that  the  Director 
specifies: 

(1)  Provide  the  Directory  in  writing,  or 
orally,  or  both,  at  the  Director's 
discretion,  views  and  data  as  to  how  the 
holder  can  assure  the  availability  of 
sufficient  quantities  of  the  orphan  drug 
within  a  reasonable  time  to  meet  the 
needs  of  patients  with  the  disease  or 
condition  for  which  the  drug  was 
designated;  or 

(2)  Provide  the  Director  in  writing  the 
holder's  consent  for  the  approval  of 
other  marketing  applications  for  the 
same  drug  before  the  expiration  of  the  7- 
year  period  of  exclusive  approval. 

(b)  If,  within  the  time  that  the  Director 
specifies,  the  holder  fails  to  consent  to 
the  approval  of  other  marketing 
applications  and  if  the  Director  finds 
that  the  holder  has  not  shown  that  it  can 
assure  the  availability  of  sufficient 
quantities  of  the  orphan  drug  to  meet  the 
needs  of  patients  with  the  disease  or 
condition  for  which  the  drug  was 
designated,  the  Director  will  issue  a 
written  order  withdrawing  the  drug 
product's  exclusive  approval.  This  order 
will  embody  the  Director's  findings  and 


conclusions  and  will  constitute  final 
agency  action.  An  order  withdrawing 
the  sponsor's  exclusive  marketing  rights 
may  issue  irrespective  of  whether  there 
are  other  sponsors  that  can  assure  the 
availability  of  alternative  sources  of 
supply.  Once  withdrawn  pursuant  to 
this  section,  exclusive  approval  may  not 
be  reinstated  for  that  drug. 

Subpart  E — Open  Protocols  for 
Investigations 

§  316.40    Treatment  use  of  a  designated 
orphan  drug. 

Sponsors  that  have  received  orphan- 
drug  designation  may  obtain  treatment 
use  for  designated  drugs  as  provided  in 
§  312.34  of  this  chapter. 

Subpart  F— Availability  of  Information 

§318.50    Guidelines. 

FDA's  Office  of  Orphan  Products 
Development  will  maintain  and  make 
publicly  available  a  list  of  guidelines 
that  apply  to  the  regulations  in  this  part. 
The  list  states  how  a  person  can  obtain 
a  copy  of  each  guideline.  A  request  for  a 
copy  of  the  list  or  for  any  guideline 
should  be  directed  to  the  Office  of 
Orphan  Products  Development  (HF-35), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

§  316.52    Availability  for  public  disclosure 
of  data  and  Information  in  requests  and 
applications. 

(a)  FDA  will  not  publicly  disclose  the 
existence  of  a  requesat  for  orphan-drug 
designation  under  section  528  of  the  act 
prior  to  final  FDA  action  on  the  request 
unless  the  existence  of  the  request  has 


been  previously  publicly  disclosed  or 
adknowledged. 

(b)  Irrespective  of  whether  the 
existence  of  a  pending  request  for 
designation  has  been  publicly  disclosed 
or  acknowledged,  no  data  or 
information  in  the  request  are  available 
for  public  disclosure  prior  to  final  FDA 
action  on  the  request. 

(c)  Upon  final  FDA  action  on  a 
request  for  designation.  FDA  will 
determine  the  public  availability  of  data 
and  information  in  the  request  in 
accordance  with  part  20  and  §  314.430  of 
this  chapter  and  other  applicable 
statutes  and  regulations. 

(d)  In  accordance  with  §  316.28.  FDA 
will  publish  in  the  Federal  Register  a  list 
of  all  orphan-drug  designations.  This  list 
will  be  updated  annually. 

(e)  FD.A  will  not  publicly  disclose  the 
existence  of  a  pending  marketing 
application  for  a  designated  orphan  drug 
for  the  use  for  which  the  drug  was 
designated  unless  the  existence  of  the 
application  has  been  previously  publicly 
disclosed  or  acknowledged. 

(f)  FDA  will  determine  the  public 
availability  of  data  and  information 
contained  in  pending  and  approved 
marketing  applications  for  a  designated 
orphan  drug  for  the  use  for  which  the 
drug  was  designated  in  accordance  with 
part  20  and  §  314.430  of  this  chapter. 

Dated:  Ianuar\  14.  1991. 
David  A.  Kessler. 
Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  oi  Health  and  Human  Services. 
(FR  Doc.  91-2052  Filed  l-2ft-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

M  CFR  Parts  223  and  261 

Sale  and  Disposal  of  National  Forest 
System  Tlmt>er,  Administration  of 
Timber  Export  and  Substitution 
Restrictions 

AOCNCr.  Forest  Sen  ice,  USDA. 
action:  Proposed  rule. 

summary:  This  proposed  rule  is  being 
issued  to  comply  with  the  requirements 
of  the  Forest  Resources  Conservation 
and  Shortage  Relief  Act  of  1990  (Act). 
This  proposed  rule  defines  certain  terms 
necessary  to  facilitate  uniform 
compliance:  prohibits  transfer  of 
unprocessed  private  timber  for  export 
by  a  person  who  possesses  or  acquires 
unprocessed  Federal  timber  and 
prohibits  export  of  such  unprocessed 
private  timber  by  a  third  party  or 
successive  parties;  prescribes 
procedures  for  reporting  the  acquisition 
and  disposition  of  Federal  and  private 
timber,  prescribes  procedures  for 
documenting  transfers  and  identifying 
unprocessed  Fedeial  and  private  timber 
requiring  domestic  processing; 
establishes  procedures  for  assessing  the 
civil  and  cnminal  penalties  and  applying 
administrative  remedies  for  violations  of 
the  Act,  its  implementing  regulations, 
and  contracts  issued  under  the  Act: 
establishes  procedures  for  cooperating 
with  other  agencies;  and  establishes 
procedures  for  determination  of  snrpius 
species. 

This  proposed  rule  would  supplement 
another  proposed  rule  published  in 
today's  Federal  Register.  This  proposed 
rule  and  liw  odwr  proposed  rule  would 
establish  procedures  to  fuily  impiement 
the  Act.  These  rulemakings  could  not  be 
combined  becaose  of  different  statutory 
deadlines.  For  a  cooiprehensive  review 
of  the  rulemaking  package  to  implement 
the  Act,  see  also  the  accompanying 
proposed  rule  in  today's  Federal 
Register,  and  the  interim  rule,  published 
November  20, 1990  (55  FR  48572). 
DATES:  Comments  must  be  received  in 
writing  by  March  15. 1991. 
AOOntSSCS:  Send  written  comments  to 
F.  Dale  Robertson,  Chief  (2400).  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Director,  Timber 
Management  Staff,  Forest  Service, 
USDA,  201 14th  Street.  SW,  Washington. 
DC  20250,  between  the  hours  of  8:30  a.m. 
and  4:30  p.m.  Parties  wishing  to  view 
comments  are  encouraged  to  call  ahead 


(477-6893)  to  facilitate  entry  into  the 

bwiidlng. 

FOR  FURTHER  INFORMATION  COHTACT: 

Ron  Lewis,  Timber  Management  Staft 
(202)  475-3755. 

SUPPUEMENTARY  INFORMATION:  This 
proposed  rule  would  implement  the 
provisions  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  (16  U.S.C.  620  el  seq]  (hereafter 
referred  to  as  the  Act).  The  interim  niie. 
published  in  the  Federal  Registvoo 
November  20, 1990  (55  FR  48572).  is 
incorporated  into  this  proposed  rule  to 
provide  for  public  comment  and  to 
facilitate  understanding  of  the  scope  of 
the  entire  rulemaking  necessary  to 
implement  the  Act.  The  interim  rule 
continues  to  have  the  force  aod  eflect  of 
law. 

The  interim  rule  recited  portions  of 
the  Act  to  facilitate  understanding  of  the 
interim  rule.  The  statutory  provision 
prohibiting  the  export  of  Federal  logs 
was  recited  in  the  intenm  rule  aod  is 
also  recited  in  the  proposed  rule  to 
assist  the  reader  in  understanding  the 
proposed  rule.  The  statutory  provisions 
regarding  the  prohibition  against 
substitution  of  unprocessed  Federal  logs 
for  exported,  unpnicessed  private  logs 
ware  recited  in  tlie  interim  rule.  The 
substitution  provisions  have  some 
implementing  regulations  that  are 
proposed  in  this  rule.  The  definitions 
first  published  in  the  interim  rule  are 
republished  in  the  proposed  rule  as 
proposed  definitions  to  provide  for 
comment  on  these  ongoing  provisioos  of 
the  Act  The  definitions  published  in  the 
interim  rule  continue  to  have  the  force 
and  effect  of  law.  Many  of  the 
proYisions  of  the  interim  rule  are  not 
ongoing  programs,  but  have  been 
repeated  in  this  proposed  rule  to  assist 
the  reader  in  understanding  the  entire 
ruiemaking  associated  with  the  Act 
These  provisions  are  the  sourcing  area 
application  process  and  waiver  and  the 
certifications  exempting  persons  with 
historic  export  quotas  and  non- 
manufacturers  from  the  prohibition 
against  purchasing  Federal  timber  if 
they  have  exported  private  timber  in  the 
last  24  months.  All  of  these  proYisions 
were  required  to  be  completed  by 
December  20, 1990.  The  preamble  notes 
in  detail  which  portions  of  this  proposed 
rule  are  repeated  from  the  interim  nde. 
Minor,  technical  changes  have  been 
made  in  some  parts  of  the  interim  rule  to 
conform  these  portions  to  the  fonnai  of 
the  proposed  rule. 

The  accompanying  proposed  rule  is 
being  published  separately  from  this 
proposed  rule  in  order  to  implement 
certain  provisions  of  the  Act  that  arast 
take  effect  before  the  statutory  deadline 


of  May  20, 1991  for  promulgating 
regulations.  The  accompanying  rule 
provides  a  shorter  comment  period  than 
this  rule  in  order  to  meet  the  statutory 
deadlines.  The  accompanying  proposed 
rule  amends  subpart  B  by  revising 
i  223.48,  and  amends  subpart  F  by 
revising  S  223.191,  and  adding  S  223.203. 
Section  223.191  provides  detailed 
sourcing  area  disapproval  and  review 
procedures.  Section  223.203  implements 
the  procedures  for  applying  for  the 
limited  exemption  from  indirect 
substitution  with  regard  to  National 
Forest  System  timber  in  Washington 
State.  Section  223.48  continues  the 
reporting  procedures  for  contracts 
issued  before  November  20, 1990. 

iTie  new  provisions  proposed  in  this 
rulemaking  are  as  follows: 

1.  Definitions  necessary  to  fully 
implement  the  Act. 

2.  Prohibitions  against  the  transfer  of 
unprocessed  private  timber  for  export 
by  a  person  who  also  holds  or  acquires 
unprocessed  Federal  timber,  and 
prohibitions  against  export  of  such 
unprocessed  private  timber  by  a  third 
party  or  successive  parties; 

3.  Procedures  for  reporting  the 
acquisition  and  disposition  of  Federal 
timber  and  procedures  for  documenting 
transfers  of  unprocessed  Federal  and 
private  timber  requiring  domestic 
processing; 

4.  Procedures  for  identifying 
unprocessed  timber  requiring  domestic 
processing; 

5.  Civil  and  criminal  penalties  for 
violations  of  the  Act  or  regulations 
issued  under  the  Act  and  procedures  for 
assessment  of  civil  and  criminal 
penalties  for  violations  of  the  Act  or  the 
regulations  issued  u.ider  the  Act, 

6.  Administrative  remedies  for 
violations  of  the  Act  or  its  implementing 
regulations,  or  contracts  issued  under 
the  Act; 

7.  Procedures  for  cooperating  with 
odier  agencies;  and 

8.  Procedures  for  determining  surplus 
species. 

CucMot  rules 

The  current  restrictions  on  exporting 
unprocessed  timber  harvested  from 
Federal  lands  have  been  renewed 
annually  by  the  Appropriations  Act  for 
Interior  and  Related  Agencies,  by  which 
Forest  Service  programs  are  funded.  The 
c«rrent  rules  are  found  in  36  CFR  223.48. 
2a.87.  and  223.160-223.164.  and  36  CFR 
281.6.  These  rules  remain  in  effect  on  all 
contracts  awarded  prior  to  enactment  of 
the  Act  The  Act  also  specifically 
piuiikhje  that  contracts  for  timber  on 
Fedecai  lands  in  the  State  of 
Washington  administered  by  the  Region 
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6  office  of  (be  Forest  Service  awarded 
prior  to  the  issuaoce  of «  final  rule  shall 
be  governed  bj  the  current  regulations 
at  36  CFR  221162.  The  current 
substitution  rules  shall  remain  in  eflect 
for  all  contracts  awarded  after  the  date 
of  enactiuent  until  such  tiaae  as  final 
rules  are  issoed  to  impleraent  the  Act. 

Proposed  Amendment  to  36  CFR  part 
223  subpart  C 

Subpart  C  oT  the  current  rules 
governing  debarments  must  be  revised 
to  reflect  passage  of  the  Forest 
Resources  Cnnservation  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  et  seq.) 
(Act).  TTie  current  debarment  and 
suspension  rules  governing  purchasers 
of  National  Forest  System  tinber  at  36 
CFR  223.130-223.145,  essentially 
adopted  the  government-wide  policies 
and  procedures  at  48  CFT^  9.4  governing 
the  suspension  and  debarment  of 
procurement  contractors.  However, 
these  Forest  Service  rules,  established 
on  November  12. 1987 152  FR  43324) 
added  additional  implementing  Forest 
Service  procedures  and  notice  of 
specific  causes  for  debarment.  TTiese 
regulations  apply  to  purchasers  of 
National  Forest  System  timber  and  do 
not  have  government-wide  effect. 

The  Act  provides  specirrc  statutory 
authority  for  debarment  of  persons  who 
violate  the  Act  or  any  implementiTig 
regulation  or  contract  issued  under  the 
Act.  Because  the  Act  provides  for  a 
specific  cause  of  debarment  limited  to 
persons  violatirtg  the  Act  or  regulations 
or  contracts  issued  under  the  Act, 
provides  a  maximmn  period  of 
debarment  of  five  years,  and  specifies 
an  effect  of  precluding  receipt  of  any 
Federal  timber  from  eny  source,  the  rule 
proposes  amendments  to  existing  Forest 
Service  debarment  regulations.  It  has 
been  determined  that  the  Act  does  not 
allow  coverage  under  government-wide 
regulations. 

Section-by-Section  Analysis 

Section  223.130  Scope.  Section  223.130 


of  (he  current  rules  defines  the  scope  of 
subpart  C  This  subpart  currently 
prescribes  the  policies  and  procedures 
governing  debarment  and  suspension  of 
purchasers  of  Natioiuil  Forest  System 
timber,  provides  for  the  listing  of 
debarred  and  suspended  purchasers; 
and  sets  for^  the  causes  and 
procedures  for  debarment  and 
suspension  and  for  determining  the 
scope,  daralion,  and  treatment  to  be 
accorded  to  purchasers  listed  as 
debarred  or  suspeiided.  Debarment 
pursuant  to  the  Act  encompasses  any 
person  who  violates  the  Act  or 
regulations  or  contracts  issued  under  the 
Act.  not  just  purchasers  of  National 
Forest  System  timber.  This  proposed 
rule  amends  §  223.130  to  reflect  the 
inclusion  of  persons  violating  the  Act, 
its  implementing  regulations,  or 
contracts  issued  under  the  Act 

Section  223.131  Applicability.  Section 
223.131  currently  provides  thai  the 
regulations  apply  to  purchasers  of 
National  Forest  System  timber  and  do 
not  apply  to  Forest  Service  procurement 
contracts.  The  proposed  rule  clarifies 
thai  any  person  who  violates  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (18  U5.C,  620  el  seq.  ) 
(Act)  is  governed  by  the  debarment  and 
suspension  regulations  set  forth  in 
Subpart  C  as  amended. 

Section  223.133  Definilions.  Section 
223.133  of  the  current  regulations 
provides  definitions  of  terou  necessary 
to  understand  the  policies  and 
procedures  provided  in  the  debarment 
and  suspension  regulations.  This 
proposed  rule  will  amend  and  clarify 
several  ol  the  definitions  to  reflect 
passage  of  the  Act 

The  proposed  rule  adds  the  definition 
of  "person  "  to  the  current  regulations 
since  the  Act  speaks  in  terms  of 
debarring  persons  vrho  violate  the  Act 
or  contracts  or  regulations  issued  under 
the  Act.  The  definition  of  person  in  the 
proposed  rule  is  the  same  definition  of 
person  as  is  contained  in  the  interim 


rule  (55  FR  48572)  implementing  certain 
provisions  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  (16  U.S.C  620  et  seq.)  \/Kct\.  In 
additioa  the  proposed  rule  substitutes 
the  word  person  where  the  word 
"individual"  previously  had  been  used 
in  the  definitions  of  affiliates  and 
purchasers  in  the  current  regulations,  in 
order  to  correlate  with  the  Act. 

Further,  ••debarment"  in  $  223.133  of 
the  current  regulations  is  defined  as 
action  taken  by  a  debarring  official  to 
exclude  a  purchaser  from  Forest  Service 
limber  sale  contracts.  The  proposed  rule 
amends  the  current  definition  of 
deberment  to  include  the  meaning  of 
debarment  under  the  Act  The  proposed 
role  provides  that  debarment  pursuant 
to  the  Act  constitutes  a  decision  to  {^] 
prohibit  any  person  violating  the  Act  or 
any  regulation  or  contract  is«*ied  under 
the  Act  from  entering  into  any  contract 
for  the  purchase  of  unprocessed  timber 
originating  from  Federal  land«  and  (2) 
preclude  such  debarred  person  from 
taking  delivery  of  unprocessed  Federal 
timber  purchased  by  another  party. 

The  proposed  rule  adds  the  definition 
of  "Federal  lands"  to  the  current 
regulations  since  the  Act  prmndes  for 
debarment  of  a  person  from  entering 
into  any  contract  for  the  purchase  of 
unprocessed  timber  from  Federal  lands. 
The  definition  of  Federal  lands  used  in 
the  proposed  rule  is  the  same  definition 
found  in  section  493(i)  of  the  Act  (16 
U.S.C.  620e). 

The  term  "purchaser"  contained  in 
§  223.133  of  the  current  regulations 
means  any  individual  who  submits  bids 
for.  is  awarded,  or  reasonably  may  be 
expected  to  submit  bids  for  or  be 
awarded  a  Forest  Service  timber  wle 
contract  or  any  other  person  who 
conduct*  business  with  the  Forest 
Service  as  an  agent  or  representative  of 
a  purchaser.  Section  492(d)  of  the  .Act 
(16  US.C.  620d)  provides  that  debarment 
is  extended  to  any  person  who  violates 
the  Act  or  contracts  or  regulations 
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issued  under  the  Act,  not  just 
individuals  who  have  been  or  may  be 
submitting  bids  for  and/or  awarded 
timber  sale  contracts,  or  agents  or 
representatives  of  those  individuals. 
This  proposed  rule  extends  the 
definition  of  purchaser  to  include  any 
person  who  reasonably  may  be 
expected  to  enter  into  a  contract  for  the 
purchase  of  or  take  delivery  of 
unprocessed  Federal  timber.  For  the 
purposes  of  the  Act.  any  person  who 
violates  the  Act  or  regulations  or 
contracts  issued  under  the  Act,  not  just 
individuals  having  some  sort  of  direct 
relationship  with  the  Forest  Service, 
shall  be  covered  by  the  regulations.  The 
deflnition  of  purchaser  in  the  proposed 
rule  will  further  the  objectives  of  the  Act 
by  providing  for  debarment  of  persons 
who  may  not  purchase  Federal  timber 
directly  from  the  Government,  but  who 
purchase  private  timber  from  persons 
who,  in  addition  to  selling  private 
timber,  also  purchase  Federal  timber. 

Section  223135  Effect  of  Listing. 
Section  223.135  of  the  current 
regulations  describes  the  effect  of  being 
listed  as  suspended  or  debarred.  Section 
223.135  provides  that  debarred  or 
suspended  purchasers  shall  be  excluded 
from  bidding  on  or  award  of  Forest 
Service  timber  sale  contracts.  The 
Forest  Service  further  is  precluded  from 
considering  such  persons  for  award  of 
timber  sale  contracts  or  approving  third 
party  agreements  with  or  renewing  or 
otherwise  extending  the  duration  of  an 
existing  timber  sale  contract. 

The  Act  provides  that  a  person 
debarred  under  the  authority  of  the  Act 
shall  be  precluded  from  entering  into 
any  contract  for  the  purchase  of 
unprocessed  timber  originating  from 
Federal  lands  and  shall  be  precluded 
from  taking  delivery  of  unprocessed 
Federal  timber  purchased  by  another 
party.  The  Act  encompasses 
transactions  for  the  purchase  or 
acquisition  of  unprocessed  Federal 
timber  that  do  not  directly  involve  a 
Federal  agency  that  sells  timber. 

The  proposed  rule  amends  §  223.135 
to  add  to  the  effect  of  listing  preclusion 
from  entering  info  any  contract  for  the 
purchase  of  unprocessed  timber 
originating  from  Federal  lands  and 
preclusion  from  taking  delivery  of 
unprocessed  Federal  timber  purchased 
by  another  party  when  the  cause  of 
debarment  is  a  violation  under  the  Act. 

Section  223.136  Debarment.  Section 
223.136(b)  of  the  current  regulations 
establishes  the  effect  of  a  proposed 
debarment  on  purchasers  of  Forest 
Service  timber  sale  contracts.  The 
current  regulations  provide  that  upon 
issuance  of  a  notice  of  proposed 
debarment,  and  until  the  final 


debarment  decision  is  rendered,  the 
debarred  purchaser  shall  not  be  allowed 
to  bid  on  or  receive  new  or  extended 
contracts. 

The  proposed  rule  sets  forth  the  effect 
of  proposed  debarment  on  persons  who 
violate  the  Act  or  any  contract  or 
regulation  issued  under  the  Act.  Upon 
issuance  of  a  notice  of  proposed 
debarment,  such  persons  are  precluded 
from  entering  into  any  contract  for  the 
purchase  of  unprocessed  timber 
originating  from  Federal  lands  and  are 
precluded  from  taking  delivery  of 
unprocessed  Federal  timber  from 
another  party  who  purchased  such 
timber  pendmg  completion  of  the 
debarment  proceedings. 

Section  223. 137  Causes  for  debarment. 
Section  223.137  of  the  current 
regulations  outlines  the  causes  for 
debarment  for  purchasers  of  National 
Forest  System  (NFS)  timber.  Section 
223.137(e)(4)  of  the  current  regulations 
provides  as  a  cause  of  debarment  willful 
violation  or  repeated  failure  to  perform 
NFS  timber  sale  contract  provisions 
relating  to  observance  of  restrictions  on 
exportation  of  timber.  However,  this 
cause  is  not  broad  enough  to  encompass 
the  causes  for  debarment  under  the  Act, 
The  Act  provides  that  a  cause  for 
debarment  exists  where  a  person 
violates  the  Act  or  any  regulation  or 
contract  issued  under  the  Act,  not  just 
NFS  timber  sale  contract  provisions. 
Violation  of  any  of  the  requirements  or 
prohibitions  in  the  Act  or  the 
implementing  regulations  or  contract 
provisions  would  constitute  cause  for 
debarment.  Therefore,  the  proposed  rule 
will  add  a  new  cause  for  debarment 
under  S  223.137  to  govern  persons 
violating  the  Act,  its  regulations  or 
contracts.  The  proposed  rule  will  add  a 
new  paragraph  (g)  to  the  existing 
regulations  providing  that  a  cause  for 
debarment  is  violation  of  the  Act  or 
contracts  or  regulations  issued  under  the 
Act. 

Section  223.139  Period  of  debarment. 
Section  223.139  of  the  current 
regulations  provides  that  the  period  of 
debarment  shall  be  commensurate  with 
the  seriousness  of  the  cause(s)  and 
generally  shall  not  exceed  three  years. 
This  section  further  provides  that  the 
debarring  official  may  extend  the 
debarment  for  an  additional  period  if 
the  debarring  official  determines  such 
an  extension  is  necessary  to  protect  the 
Government's  interest. 

The  Act,  which  provides  separate 
statutory  authority  for  debarment, 
prescribes  that  debarment  may  be 
imposed  for  a  period  of  not  more  than 
five  years.  The  Act  does  not  provide  for 
an  extension  of  the  five  year  period. 


The  proposed  rule  continues  to 
provide  that  the  maximum  period  of 
debarment  for  persons  debarred 
pursuant  to  the  existing  regulations 
under  the  causes  listed  at  §  223.137  (a)- 
(f)  generally  will  be  three  years,  except 
as  otherwise  provided.  The  proposed 
rule  also  continues  to  provide  that  for 
the  causes  of  debarment  listed  at 
§  223.137  (a)-{f),  the  debarring  official 
may  extend  the  period  of  debarment 
when  it  is  determined  necessary  to 
protect  the  Government's  interest  and 
outlines  the  procedures  for  doing  so.  A 
maximum  total  debarment  of  five  years 
is  specified  for  the  cause  listed  at 
223.137(g). 

Amendment  of  Part  223  Subpart  D 

Subpart  D  of  part  223  governed  timber 
export  and  substitution  prior  to 
enactment  of  the  new  Act.  Because  of 
the  Act  and  the  adoption  of  new  interim 
regulations,  it  was  necessary  to  add  a 
new  S  223.159  to  existing  subpart  D  in 
the  interim  rule  to  make  clear  that  the 
provisions  of  subpart  D  remained  in 
effect  for  contracts  awarded  prior  to 
August  20, 1990.  This  proposed  rule 
would  remove  I  223.161  and  include 
these  provisions  in  a  new  subpart  F  as 
§  223.201.  This  proposed  rule  also  would 
remove  §  223.163  and  include  the  new 
procedures  for  surplus  species 
determinations  in  subpart  F  at  §  223.200. 
Consistent  with  the  interim  rule, 
§  223.159  would  continue  to  provide  that 
contracts  awarded  between  August  20, 
1990,  and  the  date  final  rules  are 
published  would  be  governed  by 
§  223.162.  Section  223.159  further  makes 
clear  that  the  rules  at  subpart  F  of  part 
223  which  implemented  the  following 
provisions  of  the  Act,  are  applicable  to 
all  contracts  awarded  after  August  20, 
1990: 

(a)  Sourcing  are  applications  and 
approval  procedures; 

(b)  Certification  procedures; 

(c)  Continuation  of  surplus  species 
determinations; 

(d)  Sourcing  area  disapproval,  review 
procedures;  and 

(e)  Definitions  of  Act,  Acquire,  Cants 
or  Flitches,  Export,  Federal  lands.  Fiscal 
year.  Non-manufacturer,  Person,  Private 
lands.  Purchase,  Substitution,  and 
Unprocessed  limber. 

The  application  of  portions  of  the 
timber  export  and  substitution 
regulations  in  effect  prior  to  enactment 
to  contracts  awarded  after  August  20, 
1990,  is  required  by  section  490(a)(2)(A) 
of  the  Act  (16  U.S.C.  620b). 

Revision  of  Part '  t3  Subpart  F 

Section  223.185  Scope  and 
applicability.  Section  223.185  of  this 


propoMd  fuie  clarifiM  that  thit  aabtMut 
•hall  apply  to  all  timber  aale  contract* 
awarded  on  or  after  K^tgaA  20, 1990, 

The  proposed  rules  of  tbia  aubpart  wriU 
implement  proviskms  of  the  Forest 
Resources  Conservation  and  Shorts^ 
Relief  Act  ol  1990  (18  U.S.C.  620  el  seq,) 
that  became  effectiva  upon  enactment  or 
as  otherwise  specified  in  the  Act.  and 
incorporates  and  supplements  the 
interim  rules  of  this  subpart  that  were 
published  In  the  Federal  Register  on 
November  20. 1980  JSS  PR  48572). 
Section  223.188  Definitions.  The 
complexity  of  the  Act  requires 
definitions  In  order  to  explain  and 
understand  critical  terms.  Section  493  of 
the  Act  (1«  U,S.C.  C20e)  defines  several 
terms  that  require  refinement.  Other 
terras  used  in  the  At::*  must  be  defined  In 
order  to  understand  the  provisions 
included  In  the  interim  and  proposed 
rules.  The  following  terms  are 
republished  from  the  Interim  rule  with 
minor,  tedmical  changes  as  needed. 
These  definitions  as  published  in  the 
interim  rule  remain  in  effect  but  axa 
proposed  for  comment  in  this  rule:  Act, 
Acquire,  Cants  or  Flitches,  Export. 
Federal  lands.  Fiscal  year.  Non- 
manufacturer.  Person,  Private  lands. 
Purchase,  Substitution,  and 
Unprocessed  timber.  Definitioos  of  the 
following  additional  terms  are  proposed 
in  this  rule:  Area  of  operations. 
Disregard,  Each  violation.  Finished 
products.  Cross  value.  Hammer  brand, 
Hight^'ay  yellow  paint.  Logs,  Processed, 
Saina  geographic  and  economic  area. 
Should  have  known.  Transfer,  Willful 
disregard,  and  Willfully. 

The  term  Act  refers  to  the  Forest 
Resources  Conserration  and  Shortage 
Relief  Act  of  1990  (19  U.S.C  et  seq.). 

The  term  Acquire  is  defined  to  clarify 
that  purchase  and  acquire  have  Ae 
same  meaning  and  are  used 
interchangeably.  Both  terms  are  used  in 
the  Act.  however,  die  Act  is  not  dear 
about  the  usage  of  the  terms. 

The  term  Area  of  operations  is 
defined  as  the  geographic  area  within 
which  logs  of  any  origin  have  not  been 
exported,  or  transported  to  an  area 
where  exporting  occurs.  The  specific 
area  will  be  determined  by  die  Regional 
Forester  and  will  consist  of  one  or 
several  Forest  Service  administrative 
units.  This  definitioo  is  needed  to 
establish  criteria  to  be  used  to 
determine  if  a  waiver  of  log 
identification  requirements  is 
warranted. 

The  terms  Cants  or  Flitches  were 
added  to  provid*  a  clear  meaning  for 
these  often  confusing  terms.  The 
definition  of  these  terms  is  based  oo 
custom  and  practice.  The  terms  "cants" 
and  "flitches"  are  synonymous  for 


purpoaes  of  rcgulatiooa  or  contracts 

issued  under  the  AcL  The  definition  in 
the  interim  rule  is  based  on  definitiaiu 
in  Recommended  Lumber  Terminology 
and  hnroloe  Procedure,  compiled  and 
published  by  Western  Wood  Prodncts 
Association.  ApnL  1977  and  Wood 
Handbook  Wood  «s  an  Engineering 
MatetiaL  US.  Oepaortment  of 
A^ailture.  Forest  Products  Labarator>'. 
Forest  Service  Handbook  Na  72. 
August  1974. 

The  term  Each  riokttioa  refers  to  any 
violation  of  the  Act  or  regulations  with 
f«gaid  to  a  siagie  act.  wUcfa  includes 
bKt  is  not  limited  to  a  single  marking  (or 
lack  dMsvof)  oo  a  bg.  the  export  of  a 
single  log.  or  a  aingle  entry  oo  a 
document  The  inteot  of  this  definitioo  is 
to  give  full  meaning  to  the  strict 
enforcement  of  the  Act  intended  by 
Coi^resa.  This  intent  is  demonstrated 
by  the  substantial  penalties  in  the  Act 
and  the  comprehensve  monitoring  of 
each  transaction  htvolving  federal  logs 
required  in  the  Act  and  reiterated  in  the 
ConfiBfence  Report 

The  term  Export  is  patterned  after  an 
existing  definition  at  36  CFR  223.iea  It 
is  defined  to  clarify  at  what  point  export 
oocors  so  that  it  can  be  deaiiy 
determined  if  a  violation  of  tlM  Act 
regulations,  or  ramtracts  issued  under 
the  Act  has  occurred. 

The  term  Federal  lands  has  been 
included  to  dearly  define  the  lands  that 
are  subject  to  regulations  or  contracts 
issued  under  die  Act  The  term  Federal 
lands  refers  to  diose  Federal  lands  west 
of  the  100th  meridian  in  the  contiguous 
48  States. 

The  term  Finished  products  a 
induded  to  dearly  define  that  as  used 
in  the  Act  regulations  or  contracts 
under  the  Act  a  finished  wood  product 
is  one  that  has  been  processed  to 
standards  and  specifications  suffideot 
to  permit  it  to  be  used  as  produced 
widkout  further  additional  processing 
and  is  intended  for  end  product  use.  The 
term  is  used  in  the  Act  in  reference  to 
the  acquisition  of  western  red  cedar 
which  is  domesdcally  processed  into 
finished  products  to  be  sold  into 
domestic  or  international  markets.  Such 
acquisitioos  are  exempt  from  the 
indirect  sobstitotioo  prohibidon 
pursuant  to  soctioo  490(b)  of  the  Act 

A  d^nititm  of  die  tenn  Fiscal  year  is 
necesssry  to  spedfy  the  time  period 
applicable  in  die  event  of  disapproval  of 
a  sourcing  area  applicatioD  or  fbr  other 
reporting  or  recordkeeping 
requirements. 

The  term  Haauner  brand  it  defined  to 
clarify  that  such  a  brand  is  applied  to 
the  end  of  a  log  with  a  hammer  or 
similar  striking  instrument  Tbe  hammer 
brand  will  make  a  specific  indenUtioo 


in  the  wood  diat  provides  unique 
identification  of  such  log. 

The  term  Highway  yellow  paint  is 
defined  to  distingniah  a  highly  visible 
and  kng  lasting  shade  of  yellow  and 
type  of  base  point  to  be  used  to  mark 
logs  requiring  domestic  processing  from 
other  less  visible  and  less  durable 
shades  and  types  of  yellow  paint 

The  term  Log  is  a  oonunoniy  used 
term  meaning  an  unprocessed  portion  of 
a  tree  and  for  the  purposes  of  diis  rule  is 
synonymous  with  "timber." 

The  Act  uses  five  terms  in  the 
assessment  and  determination  of 
penalties.  Willful  disregard  for  the 
prohibition  against  the  export  of 
unprocessed  Federal  timber  if  the 
person  exports,  or  causes  to  be 
exported,  audi  timber  results  in  a 
penalty  of  $500,000  per  \'iolation  or  three 
times  the^rtjss  vo/ue  of  the  timber 
involved  in  the  violation,  whichever  is 
greater. 

The  following  three  standards  may  be 
applied  notwithstanding  that  a  violation 
may  not  have  resulted  in  the  export  of 
unprocessed  Federal  timber  in  violation 
of  the  Act  (1)  Committing  a  violation  of 
the  Act  or  regulations  willfully  results  in 
a  penalty  of  up  to  $500,000  per  violation 
of  the  Act  or  regulations;  [2)  committing 
a  violation  of  the  Act  or  regulations  with 
disregard  results  in  a  penalty  of  up  to 
$75,000  per  violation;  and  (3)  committing 
a  violation  of  the  Act  if  the  person 
should  have  known  that  the  action 
constituted  a  violation  results  in  a 
penalty  of  up  to  $50,000  per  violation. 

Tbe  Department  has  attempted  to 
dariJfy  the  standards  by  which  penalties 
are  levied  in  die  Act  through  definitions 
in  the  proposed  rule.  The  Department 
has  established  definitions  of  the  terms 
that  reflect  the  relative  severity  of  the 
penalties,  and  that  reflect  the  use  of  the 
terms  in  Black's  Law  DicUonary.  case 
law,  and  other  regulations.  wh«e 
appropriate. 

The  proposed  regulations  define 
willful  disregard  and  willfully  as 
standards  to  apply  when  a  person 
intentionally  commiU  an  act  wh)ch  is 
prohibited.  The  standards  of  willful 
disregard  and  willfully  have  different 
applicatioo.  Willful  disregard  u  applied 
ooly  when  a  person  exports  or  causes  to 
be  exported  unprocessed  Federal  timber 
in  violation  of  the  Act  Willfully  is 
applied  to  a  violation  of  the  Act  or 
regaiatioos  issued  under  the  Act 
notwithstanding  that  snch  violation  may 
not  have  caused  the  export  of 
unprocessed  Federal  timber  in  violadon 
of  dw  Act  Despite  the  different 
apphcatioas  bf  the  standards.  Con^^ss 
adapted  the  same  monetary  penalty  for 
both  tenns,  and  both  contain  the 
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element  of  willfulness.  Given  these 
similarities,  the  Department  is  adopting 
one  standard  for  both.  Willful  disregard 
and  willfully  imply  intent  to  commit  an 
act.  They  do  not  require  the  person  to 
intend  to  violate  the  Act  or  its 
implementing  regulations.  They  do  not 
require  evil  motive. 

The  term  disregard  means  to  ignore, 
overlook,  or  fail  to  observe  any 
provision  of  the  Act  or  a  regulation 
issued  under  the  Act.  This  definition 
reflects  a  less  strict  standard  for 
violation  than  that  required  under 
willfulness. 

The  standard  requiring  that  a 
purchaser  should  have  known  an  action 
violates  the  Act  is  less  strict  than 
disregard.  In  this  standard,  it  must  only 
be  established  that  a  reasonable  person 
in  the  timber  industry  would  have 
known  that  an  action  constituted  a 
violation  of  the  Act  or  regulations.  It 
need  not  be  established  that  the  person 
in  question  knew  that  the  action 
constituted  a  violation  of  the  Act  or  a 
violation  of  a  contract  or  a  regulation 
issued  under  the  Act. 

The  Act  provides,  pursuant  to  section 
492(c),  that  for  willful  disregard  of  the 
provisions  against  the  export  of  Federal 
timber,  the  Secretary  may  assess  a  civil 
penalty  of  not  more  than  $500,000  for 
each  violation,  or  3  times  the  gross  value 
of  the  unprocessed  timber  involved  in 
the  violation,  whichever  amount  is 
greater.  A  definition  o{ gross  value  is 
included  to  clarify  what  will  constitute 
the  value  of  unprocessed  Federal  timber 
involved  in  such  violation  of  the  Act  in 
order  to  assess  appropriate  penalties. 
This  rule  defines  the  gross  value  as  the 
total  amount  the  person  received  from 
the  export  purchaser  for  the 
unprocessed  Federal  timber  involved  in 
the  violation,  before  production, 
delivery,  agent  fees,  overhead,  or  other 
costs  are  removed. 

The  term  Non-manufacturer  is 
included  to  clearly  identify  the  segment 
of  the  timber  industry  that  is  included 
under  the  interim  and  proposed  rule  and 
that  does  not  own  or  operate  a 
manufacturing  facility. 

The  term  Person  is  included  to 
provide  consistency  of  meaning  and 
understanding.  The  Act  includes 
"business  affiliate"  as  a  person.  Persons 
are  affihates  of  each  other  when  either 
directly  or  indirectly,  one  person 
controls  or  has  the  power  to  control  the 
other  or  a  third  party  or  parties  controls 
or  has  the  power  to  control  both.  In 
determining  whether  or  not  affiliation 
exists,  consideration  shall  be  given  to  ail 
appropriate  factors,  including  but  nut 
limited  to  common  ownership,  common 
management,  common  facilities,  and 
contractual  relationships.  Further 


guidelines  on  determining  affiliation  are 
found  in  the  Small  Business 
Administration  regulation  in  13  CFR 
121.401. 

The  term  Private  lands  has  been 
included  to  provide  a  common 
understanding  of  the  private  lands 
included  under  the  interim  and  the 
proposed  rule.  The  term  means  lands 
located  west  of  the  100th  meridian  in  the 
contiguous  48  States,  held  or  owned  by  a 
person.  The  term  does  not  include 
Indian  tribal  lands,  or  certain  lands  in 
Alaska. 

The  term  Processed  has  been  included 
»•  to  clarify  that  as  used  in  this  rule  it  is 
synonymous  with  not  unprocessed  and 
means  timber  processed  as  this  term  is 
used  in  section  223.187  of  this  proposed 
rule. 

The  term  Purchase  has  been  included 
to  clarify  iha\  purchase  and  acquire  are 
synonymous. 

A  definition  of  the  Same  geographic 
and  economic  area  has  been  included  to 
clarify  the  different  meanings  of  the 
term,  depending  upon  the  context  in 
which  it  is  used.  The  Act  uses  the  term 
in  the  context  of  substitution  and 
sourcing  areas.  The  Act  seems  to  use  the 
phrase  in  a  broad  sense  when  referring 
to  substitution  generally,  and  in  a  more 
limited  way  when  referring  to  sourcing 
areas. 

The  Act  defines  substitution  as 
occurring  "within  the  same  geographic 
and  economic  area."  (Section  493(8)) 
The  Act  states  that  a  person  is 
prohibited  from  purchasing  Federal 
timber  if  the  unprocessed  Federal  timber 
will  be  used  in  "substitution  for" 
exported,  unprocessed  timber 
originating  from  private  lands  (Private 
lands  is  defined  as  private  lands  west  of 
the  100th  meridian  in  the  contiguous  48 
states).  This  prohibition  means  that  an 
exchange  of  Federal  timber  for  exported 
private  timber  cannot  occur  within  the 
same  geographic  and  economic  area.  Yet 
the  Act  defines  only  certain 
circumstances  (i.e.,  sourcing  areas) 
where  the  same  geographic  and 
economic  area  means  something  less 
than  west  of  the  100th  meridian. 

Sourcing  areas  must  be 
"geographically  and  economically 
separate"  from  areas  where  the 
applicant  harvests  timber  from  private 
lands  for  export  (section  490(c)(3)).  The 
Conference  Report  states  that  to 
determine  a  sourcing  area,  the  Secretary 
should  consider  other  mills  in  the  same 
local  vicinity.  To  do  this,  the  Secretary 
must  review  the  purchasing  patterns  of 
other  mills  located  in  the  same 
population  center  as  the  applicant, 
described  as  a  radius  of  25  to  30  miles. 
This  language  indicates  that  Congress 
did  not  intend  "geographically  and 


economically  separate"  to  encompass 
an  area  as  large  as  the  area  west  of  the 
100th  meridian  for  sourcing  area 
determinations. 

One  cannot  apply  the  same  definition 
of  the  same  geographic  and  economic 
area  to  the  general  prohibition  against 
substitution  and  the  prohibition  as  it 
relates  to  sourcing  areas.  Sourcing  areas 
were  cleariy  intended  to  be  areas  less 
than  west  of  the  100th  meridian, 
whereas  the  general  prohibition  against 
substitution  is  not  so  limited  by  the  Act. 
If  the  definition  that  applies  to  sourcing 
areas  were  applied  generally,  everyone 
would,  in  fact,  have  a  sourcing  area. 
Therefore,  the  Department  has  defined 
same  geographic  and  economic  area  in 
the  context  in  which  the  term  is  used. 
That  is,  the  term  means  west  of  the 
100th  meridian  in  the  contiguous  48 
states  unless  it  is  used  in  reference  to  a 
sourcing  area,  in  which  case  the  term 
means  the  boundary  of  the  sourcing 
area. 

The  term  Substitution  has  been 
included  to  provide  a  clear 
understanding  of  the  word  in  relation  to 
its  usage  in  the  interim  and  proposed 
rules  and  to  provide  a  clear 
understanding  of  when  conduct  violates 
the  regulations. 

The  term  Transfer  means  to  pass  title, 
sell,  trade,  exchange,  or  otherwise 
convey  unprocessed  timber  to  another 
person.  The  definition  has  been  included 
to  establish  a  common  understanding  of 
the  term  as  it  is  used  in  reference  to  the 
acquisition  and  disposition  of 
unprocessed  timber. 

The  term  Unprocessed  timber  has 
been  included  to  clarify  the  distinction 
between  unprocessed  timber  and 
processed  timber.  The  Act  uses  both 
"suitable  for  end  product  use"  and 
"intended  for  remanufacture"  as  criteria. 
In  order  to  enforce  the  Act  more 
effectively,  the  interim  and  proposed 
rules  use  a  defintion  that  aims  at  the 
more  precise  concept  of  "intent."  Intent 
will  be  demonstrated,  in  part,  by  the 
manufacturer's  certificate,  which 
requires  a  statement  of  intent. 
Unprocessed  timber  is  timber  not 
processed  to  the  extent  necessary  to 
meet  standards  and  specifications  for 
end  product  use  and  is  intended  for 
remanufacture. 

Section  223.187    Determination  of 
unprocessed  timber.  This  section  is 
repeated  from  the  interim  rule  to  provide 
readers  with  a  comprehensive  review  of 
the  Act's  implementing  regulations. 
Subtitles  have  been  added  to 
paragraphs  (a)  and  (b)  of  this  section  to 
provide  for  rapid  location  of  specific 
subjects  in  this  proposed  rule. 


Nearly  every  section  of  the  Act  (16 
U.S.C.  620  et  seq.)  refers  to  unprocessed 
timber.  Section  493  of  the  Act  (16  U.S.C. 
620e)  includes  a  definition  of  what  is  not 
included  in  the  term  "unprocessed 
timber."  Section  223.187  is  established  to 
clearly  set  forth  what  the  minimum 
standards  of  processing  are  for  timber  to 
be  considered  "not  unprocessed."  This 
section  is  needed  to  clearly  understand 
the  intent  of  the  Act. 

The  definition  in  the  Act  includes 
references  to  standards  and  grades  of 
lumber  that  must  be  met  in  order  to 
comply  with  the  law.  In  order  to 
determine  that  these  standards  have 
been  met,  the  Forest  Service  will  require 
that  the  shipper  of  record  have  in  its 
possession  a  legible  copy  of  a  lumber 
inspection  certificate  certified  by  a 
lumber  inspection/grading  organization 
generally  recognized  by  the  industry  as 
setting  a  selling  standard.  This 
certificate  must  be  prepared  for  each 
shipment  and  be  available  for  inspection 
upon  request  of  the  Forest  Service. 

Western  red  cedar  is  excluded  from 
sections  490(b)  and  491  of  the  Act  (16 
U.S.C.  620b  and  620c).  The  exclusions 
refer  to  acquisition  of  western  red  cedar 
which  is  domestically  processed  into 
finished  products  to  be  sold  into 
domestic  or  international  markets. 
Because  of  the  complexity  of  processed 
and  unprocessed  western  red  cedar 
§  223.187  includes  the  definition  taken 
from  the  current  timber  export  and 
substitution  regulations. 

Section  223.188    Prohibitions  against 
exporting  Federal  timber.  This  section  is 
repeated  from  the  interim  rule  to  provide 
readers  with  a  comprehensive  review  of 
the  Act's  implementing  regulations. 

Section  489  of  the  Act  (16  U.S.C.  620a) 
continues  the  prohibition  against  the 
export  of  timber  from  Federal  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  that  has  been 
renewed  annually  through  the 
Appropriations  Act  for  Interior  and 
Related  Agencies.  The  interim  rule  text 
remains  as  published. 

Section  223. 189    Prohibitions  against 
substitution.  This  section  is  reprinted 
from  the  interim  rule  to  provide  readers 
with  a  comprehensive  review  of  the 
Act's  implementing  regulations.  The 
proposed  rule  adds  paragraph  (a)(3)  to 
§  223.189. 

Section  490  of  the  Act  (16  U.S.C.  620b) 
places  limitations  on  the  direct  and 
indirect  substitution  of  unprocessed 
Federal  timber  for  unprocessed  timber 
exported  from  private  lands.  Section 
490(a)  of  the  Act  (16  U.S.C.  620b) 
entitled  "Direct  Substitution"  states  that 
no  person  may  purchase  directly  from 
any  department  or  agency  of  the  United 
States  unprocessed  timber  originating 


from  Federal  lands  west  of  the  100th 
meridian  in  the  contiguous  48  States  if— 

(A)  Such  unprocessed  timber  is  to  be 
used  in  substitution  for  exported 
unprocessed  timber  originating  from 
private  lands;  or 

(B)  Such  person  has  exported 
unprocessed  timber  originating  from 
private  lands  during  the  preceding  24- 
month  period. 

The  proposed  rule  adds  paragraph 
(a)(3)  to  §  223,189.  Paragraph  (a)(3) 
states  that  no  person  may  acquire 
unprocessed  timber  from  Federal  lands 
if  the  Jjerson  transfers  unprocessed 
timber  originating  from  private  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  to  a  third  person, 
and  that  third  party  or  successive 
parties  exports  that  unprocessed  private 
timber.  The  third  party  or  successive 
parties  who  acquire  such  unprocessed 
timber  originating  from  private  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  may  not  export 
such  timber. 

The  Forest  Resources  Conservation 
and  Shortage  Relief  Act  of  1990  (16 
U  S.C.  et  seq.)  specifically  prohibits  a 
person  from  acquiring,  either  directly  or 
indirectly,  from  any  department  or 
agency  of  the  United  States  unprocessed 
timber  originating  from  Federal  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  if  such  unprocessed 
timber  is  to  be  used  in  substitution  for 
exported  unprocessed  timber  originating 
from  private  lands. 

The  Act  defines  substitution  as 
acquiring,  either  directly  or  indirectly, 
unprocessed  timber  from  Federal  lands 
and  engaging  in  exporting,  or  selling  for 
export  unprocessed  timber  originating 
from  private  lands  within  the  same 
geographic  or  economic  area.  Paragraph 
(a)(3)  will  reduce  the  potential  for 
violations  of  the  prohibition  against 
substitution  where  there  are  multiple 
transactions  involving  unprocessed 
timber  originating  from  private  lands 
where  any  of  the  parties  have  acquired 
or  desire  to  acquire  timber  originating 
from  Federal  lands.  The  person  that 
acquires  unprocessed  Federal  timber 
and  transfers  unprocessed  private 
timber  that  is  eventually  exported  rather 
than  domestically  manufactured  has 
violated  the  prohibition  against 
substitution  based  on  the  language  of 
the  Act.  The  language  of  the  Act  only 
permits  a  person  acquiring  unprocessed 
Federal  timber  to  transfer  unprocessed 
private  timber  if  that  timber  is 
domestically  manufactured. 

The  person  acquiring  the  unprocessed 
private  timber  benefits  because  the 
person  who  transfers  the  unprocessed 
private  timber  acquires  unprocessed 
Federal  timber  to  supply  his/her 


manufacturing  facility.  To  the  extent  the 
person  is  able  to  acquire  unprocessed 
Federal  timber  to  supply  his/her 
manufacturing  facility,  the  person  can 
transfer  unprocessed  private  timber  to 
another  person.  By  virtue  of  this  pass- 
through  benefit,  persons  acquiring  such 
unprocessed  private  timber  are  subject 
to  the  prohibitions  against  substitution 
contained  in  §  223.189. 

Exemption  from  Prohibition  Against 
the  Purchase  of  Federal  Timber 

The  following  exemption  is  reprinted 
from  the  interim  rule  in  order  to  assist 
the  reader  in  understanding  the 
comprehensive  implementation  of  the 
Act.  This  proposed  rule  makes  a 
technical  correction  in  the  language  of 
the  certification  as  printed  in  the  interim 
rule.  In  the  third  sentence  of  the 
certification,  the  word  "request"  was 
omitted  during  printing  The  corrected 
sentence  reads  in  part  as  follows:  "I 
hereby  request  waiver  of  the 

prohibition " 

Section  490  of  the  Act  (16  U.S.C.  620b), 
also  states  that  the  prohibition  against 
the  purchase  of  Federal  timber  for  a 
person  who  has  exported  unprocessed 
timber  originating  from  private  lands  in 
the  24  months  prior  to  the  enactment  of 
the  Act  does  not  apply  to  any  person 
who  has  a  historic  export  quota 
approved  by  the  Secretary,  if  the  person 
certifies  to  the  Secretary  that  he/she 
will  cease  exporting  unprocessed  timber 
originating  from  private  lands  by 
February  20. 1991.  and  ceases  exporting 
in  accordance  with  such  certification. 
The  Act  required  such  certifications  be 
submitted  no  later  than  November  20. 
1990. 

In  order  to  enforce  the  Act  and  the 
export  program,  applicants  for  the 
certification  exempting  a  person  from 
the  prohibition  against  exporting  during 
the  preceding  24-month  period  were 
required  to  certify  that  they  fully 
understand  the  requirements  of  the  Act. 
Proper  enforcement  of  the  program  is 
dependent  upon  complete  and  accurate 
certifications.  In  order  to  exempt  a 
person  from  the  24-month  requirement, 
the  agency  must  rely  on  the  information 
provided  by  applicants  concerning  the 
person's  intent  to  cease  exporting  within 
6  months  of  the  certification.  Applicants 
who  have  been  under  a  historic  export 
quota  also  had  to  acknowledge  in  the 
certification  an  understanding  that  the 
information  provided  concerning  the 
applicants  intent  to  cease  exporting 
unprocessed  timber  originating  from 
private  lands  within  6  months  is  related 
to  the  enforcement  of  the  program.  This 
certification  will  enable  the  agency  to 
ensure  that  the  purchaser  is  in  complete 
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compliance  with  the  objectives  of  the 
Act. 

Applicants  must  be  fully  aware  of  and 
understand  that  providing  incorrect  or 
incomplete  information  in  the 
certifications  will  subject  them  to  the 
penalties  and  remedies  provided  in 
secUon  492  of  the  Act  (16  U.S.C.  620d), 
that  is,  civil  penalties,  cancellation  of 
contracts,  and/or  debarment. 
Incomplete  or  inaccurate  certifications 
also  will  subject  purchasers  to  the 
penalties  found  in  the  False  Statements 
Act  (18  U.S.C.  1001). 

As  stated  in  the  interim  rule,  section 
490(b)  of  the  Act  (18  U.S.C  620b) 
entitled  "Indirect  Substitution" states 
that  no  person  may,  beginning  on 
September  10, 1990,  purchase  from  any 
other  person  unprocessed  timber 
originating  from  Federal  lands,  if  such 
person  would  be  prohibited  from 
purchasing  such  timber  directly  from  a 
department  or  agency  of  the  United 
States.  Acquisitions  of  western  red 
cedar  which  are  domestically  processed 
into  finished  products  to  be  sold  into 
domestic  or  international  markets  are 
exempt  from  the  prohibition  contained 
in  this  paragraph. 

A  limited  amount  of  timber  originating 
from  Federal  lands  in  the  State  of 
Washington  administered  by  the  Region 
6  office  of  the  Forest  Service  is  also 
exempt  from  the  prohibition  against 
indirect  substitution.  The  application 
procedures  for  receiving  a  share  of  this 
timber  are  being  published  in  a  separate 
proposed  rule  in  today's  Federal 
Register.  A  separate  proposed  rule  with 
a  shorter  comment  period  is  necessary 
to  meet  the  statutory  deadline  to  publish 
the  apportioned  shares  "by  rule"  no 
later  than  nine  months  from  the  date  of 
enactment  (section  490(b)(1)). 

Exemption  from  Direct  and  Indirect 
Substitution:  Sourcing  Areas 

This  portion  reprints  the  language  of 
the  interim  rule  to  assist  the  reader  in 
understanding  full  implementation  of  the 
Act.  A  new  title  in  the  preamble  has 
been  added  to  emphasize  that  the 
sourcing  area  is  an  exemption  from  both 
direct  and  indirect  substitution.  This 
portion  also  clarifies  that  the  provision 
regarding  the  waiver  for  a  sourcing  area 
is  in  i  223.189  of  the  interim  rule,  not  in 
S  223.190.  as  stated  in  the  preamble  to 
the  inter'm  rule. 

Section  490(c)  of  the  Act  (16  U.S.C. 
620b)  states  that  the  prohibitions 
described  for  persons  who  exported 
unprocesfied  private  timber  in  direct  or 
indirect  substitution  of  unprocessed 
Federal  timber  shall  not  apply  with 
respect  to  the  acquisition  of 
unprocessed  timber  originating  from 
Federal  lands  within  a  sourcing  area 
west  of  the  100th  meridian  in  the 


contiguous  48  States  and  approved  by 
the  Secretary.  A  sourcing  area  is  the 
area  of  land  from  which  a  person 
expects  to  purchase  timber  originating 
from  Federal  lands  as  a  source  of  raw 
materials  for  its  manufacturing  facility. 
This  exception  shall  apply  to  a  person 
who  has  not  exported  unprocessed 
timber  originating  from  private  lands 
within  the  sourcing  area  in  the  previous 
24  months  and  does  not  export 
unprocessed  timber  originating  from 
private  lands  within  the  approved 
sourcing  area  while  the  approval  is  in 
effect. 

Applications  for  sourcing  areas  were 
to  have  been  submitted  no  later  than 
December  20. 1990.  one  month  after  the 
application  procedures  were  published 
in  the  interim  rule  (55  FR  48572). 

Waiver  of  the  prohibition  against 
exporting  in  the  preceding  24-month 
period.  Under  \  223.189  of  the  interim 
rule,  the  Secretary  may  waive  the  24- 
month  requirement  for  any  person  who 
certifies  that  the  person  will  cease 
exporting  unprocessed  timber  from 
private  lands  within  the  sourcing  area 
by  February  20, 1991,  for  a  period  of  not 
less  than  3  years.  The  certification  had 
to  be  received  by  the  Regional  Forester 
of  the  Forest  Service  Region  in  which 
the  manufacturing  facility  being  sourced 
is  located  by  November  20, 1990. 

In  order  to  enforce  the  Act  and  the 
export  program,  applicants  for  the 
waiver  of  the  prohibition  against 
exporting  in  the  preceding  24-month 
period  were  required  to  certify  that  they 
fully  understand  the  requirements  of  the 
Act.  Proper  enforcement  of  the  program 
is  dependent  upon  complete  and 
accurate  certifications.  In  order  to 
exempt  a  person  from  the  24-month 
requirement,  the  agency  must  rely  on  the 
information  provided  by  applicants 
concerning  the  person's  intent  to  cease 
exporting  within  6  months  of  the 
certification  and  to  cease  exporting  for  a 
period  of  3  years  from  the  date  of  the 
certification.  The  applicant  also  had  to 
acknowledge  in  the  certification  an 
understanding  that  the  applicant's  intent 
to  cease  exporting  within  6  months 
relates  to  the  enforcement  of  the  Act. 
This  certification  will  enable  the  agency 
to  ensure  that  the  purchaser  is  in 
complete  compliance  with  the  objectives 
of  the  Act. 

The  interim  rule  made  clear  that 
applicants  must  be  fully  aware  of  and 
understand  that  providing  incorrect  or 
incomplete  information  in  the 
certifications  will  subject  them  to  the 
penalties  and  remedies  provided  in 
section  492  of  the  Act  (18  U.S.C.  620d), 
that  is.  civil  penalties,  cancellation  of 
contracts,  and/or  debarment. 
Incomplete  or  inaccurate  certifications 


also  will  subject  purchasers  to  the 
penalties  found  in  the  False  Statements 
Act(18U.S.C.1001). 

Section  223. 190    Sourcing  area 
opplicQtion  procedures.  This  section  is 
repeated  from  the  preamble  in  the 
interim  rule  to  assist  the  reader  in 
understanding  the  comprehensive 
implementation  of  the  Act.  Minor, 
technical  changes  have  been  made  to 
the  text  to  conform  the  language  to  the 
format  of  the  proposed  rule. 

Subsection  490(c)  of  the  Act  (16  U.S.C. 
620b)  slates  that  the  Secretary  of 
Agriculture  is  to  prescribe  procedures  to 
be  used  by  a  person  applying  for 
approval  of  a  sourcing  area.  The 
procedures  shall  require,  at  a  minimum, 
that  the  applicant  provide  information 
regarding  the  location  of  private  lands 
from  which  the  person  has,  within  the 
previous  year,  harvested  or  otherwise 
acquired  unprocessed  limber  that  has 
been  exported  from  the  United  States: 
and  information  regarding  the  location 
of  each  timber  manufacturing  facility 
owned  or  operated  by  the  applicant 
within  the  proposed  sourcing  area 
boundaries  from  which  the  applicant 
proposes  to  process  timber  originating 
from  Federal  lands. 

The  Act  also  provides  that  the  direct 
substitution  prohibitions  shall  not  apply 
to  a  person  before  December  20, 1990, 
which  is  1  month  after  the  procedures 
referred  to  above  are  prescribed. 
"Person,"  in  this  case,  refers  to  a  person 
applying  for  a  sourcing  area  since  the 
exemption  is  listed  under  subsection 
490(c)(2)  of  the  Act  (16  U.S.C.  620b).  A 
person  who  has  applied  for  a  sourcing 
area  by  December  20, 1990,  will  also  be 
exempt  from  the  direct  substitution 
prohibition  until  the  Secretary  approves 
or  disapproves  the  application. 

The  Act  further  provides  that  the 
Secretary  shall  either  approve  or 
disapprove  each  application  not  later 
than  four  (4)  months  after  receipt  of  the 
application.  For  the  purposes  of 
complying  with  the  interim  rule, 
applicants  had  to  submit  their 
applications  to  the  Regional  Forester  of 
the  Region  in  which  the  processing 
facility  is  located. 

Under  the  Act.  the  Secretary  shall 
provide  the  opportunity  for  a  hearing 
and  the  approval  or  disapproval  shall  be 
on  the  record.  Any  sourcing  area 
approval  must  be  based  on  a 
determination  by  the  Secretary  that  the 
area  subject  to  the  application  includes 
the  manufacturing  facilities  at  which  the 
applicant  expects  to  process  the  Federal 
timber  and  that  the  area  is 
geographically  and  economically 
separate  from  any  area  from  which  that 
person  harvests  for  "xport  any 
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unprocessed  timber  originating  from 
private  lands.  The  Secretary  shall  also 
consider  equally  the  timber  purchasing 
patterns  of  the  applicant  on  private  and 
Federal  lands  with  those  of  other 
persons  in  the  same  local  vicinity  and 
the  relative  similarity  of  such  purchasing 
patterns.  To  clarify  the  intent  of  the 
Act's  use  of  the  phrase  "same  local 
vicinity,"  the  interim  rule  establishes  the 
"same  local  vicinity"  as  normally  being 
the  manufacturing  facilities  located 
within  30  miles  of  the  community  where 
the  applicant's  manufacturing  facility  is 
located,  but  "same  local  vicinity"  may 
include  more  distant  communities,  if 
manufacturing  facilities  in  those 
communities  are  dependent  on  the  same 
source  of  timber  and  have  similar 
purchasing  patterns.  This  interpretation 
is  supported  by  the  Conference  Report 
accompanying  the  Act.  The  relative 
similarity  of  purchasing  patterns  will  be 
determined  by  examining  the  location 
and  similarity  of  timber  being  purchased 
and  the  similarity  of  products  being 
produced. 

The  sourcing  area  boundaries  must 
follow  major  natural  and  cultural 
features,  including  but  not  limited  to 
prominent  ridge  systems,  main  roads  or 
highways,  rivers,  political  subdivisions, 
and  not  characterized  by  random  lines. 
This  is  necessary  to  provide  sourcing 
area  boundaries  that  are  readily 
identifiable  on  the  ground  and  can  be 
clearly  displayed  on  map  scales  in 
general  use. 

Section  223.191    Sourcing  area 
disapproval  and  review  procedures.  The 
turrent  S  223.191  is  included  in  the 
interim  rule,  published  November  20, 
1990  (55  FR  48572)  and  has  the  force  and 
effect  of  law.  The  accompanying 
proposed  rule,  published  in  today's 
Federal  Register,  proposes  to  revise 
§  223.191. 

Section  223. 192    Procedures  for  a 
non-manufacturer.  This  section  is 
repeated  from  the  preamble  in  the 
interim  rule  to  assist  the  reader  in 
understanding  the  comprehensive 
implementation  of  the  Act.  Minor, 
technical  changes  have  been  made  to 
the  text  to  conform  the  language  to  the 
format  of  the  proposed  rule. 

This  proposed  rule  also  corrects  the 
inadvertent  omission  of  the  words  "shall 
not  apply"  in  paragraph  (b)  of  this 
section  in  the  interim  rule.  The  sentence 
was  grammatically  incomplete  as 
published  and  would  be  corrected  to 
read  in  part  as  follows: 

The  prohibition  against  the  purchase  of 
Federal  timber  for  a  person  who  has  exported 
unprocessed  timber  originating  from  private 
lands  within  the  preceding  24-month  period 
shall  not  apply  if  the  person  certifies — . 


Subsection  490(c)(2)  of  the  Act  (16 
U.S.C.  620b)  states  that  the  procedures 
established  by  the  Secretary  shall,  at  a 
minimum,  require  that  the  applicant 
provide  information  regarding  the 
location  of  private  lands  from  which 
such  person  harvested  or  otherwise 
acquired  unprocessed  timber  in  the 
previous  year  which  has  been  exported 
from  the  United  States:  and  information 
regarding  the  location  of  each  timber 
manufacturing  facility-owTied  or 
operated  by  such  person  within  the 
proposed  sourcing  area  boundaries 
where  the  apphcant  proposes  to  process 
timber  originating  from  Federal  lands. 

This  subsection  of  the  Act  provides  a 
process  for  the  establishment  of 
sourcing  areas  for  a  person  who  owns  or 
operates  a  manufacturing  facility.  The 
subsection  does  not  provide  a  means  for 
a  person  who  does  not  ovm  or  operate  a 
manufacturing  facility  (a  non- 
manufacturer)  to  obtain  a  sourcing  area 
or  to  be  exempt  from  the  prohibition 
against  purchasing  Federal  timber  if  the 
person  has  exported  unprocessed  timber 
originating  from  private  lands  within  the 
previous  24-month  period. 

The  stated  purposes  of  the  Act  are  to 
promote  the  conservation  of  forest 
resources,  to  take  action  essential  for 
the  acquisition  and  distribution  of  forest 
resources  or  products  in  short  supply  in 
the  western  United  Stales,  to  ensure 
sufficient  supplies  of  certain  forest 
resources  or  products  which  are 
essential  to  the  United  Stales,  and  to 
continue  to  refine  the  existing  Federal 
policy  of  restricting  the  export  of 
unprocessed  timber  harvested  from 
Federal  lands  in  the  western  United 
States. 

The  failure  to  provide  a  non- 
manufacturer  an  opportunity  to  be 
exempt  from  the  24-month  restriction  or 
to  obtain  a  sourcing  area  would  in  effect 
bar  that  person  from  competing  for 
Federal  timber  until  the  24-month  period 
has  passed.  Such  inability  to  purchase 
Federal  timber  would  create  a  financial 
hardship  for  this  segment  of  the  timber 
industry  and  might  cause  some  to  go  out 
of  business  with  the  resulting  loss  of 
employment  and  economic  disruption. 
Further,  if  a  non-manufactiu«r  is  unable 
to  submit  bids  or  to  purchase  Federal 
timber,  there  will  be  a  reduction  in  the 
competition  in  some  markets  that  would 
result  in  a  reduction  in  receipts  to  the 
United  States  and  State  and  County 
treasuries. 

In  order  to  close  this  gap,  persons  who 
do  not  own  or  operate  a  manufactiuing 
facility  were  able  to  certify  to  the 
Regional  Forester  of  the  Region(8)  in 
which  they  purchase  National  Forest 
System  timber  that  they  will  cease 
exporting  unprocessed  timber 


originating  from  private  lands  west  of 
the  100th  meridian  in  the  contiguous  48 
States  by  February  20, 1991.  and.  in  fact, 
have  ceased  the  export  of  unprocessed 
private  timber  from  such  lands.  The 
applicable  Regional  Forester  had  to 
receive  the  certification  by  November 
20. 1990.  This  will  provide  a  non- 
manufacturer  with  the  opportunity  to 
make  the  same  business  decisions  as 
those  persons  owning  or  operating  a 
manufacturing  facility,  that  is,  whether 
or  not  to  continue  the  export  of 
unprocessed  private  timber  or  whether 
to  continue  purchasing  Federal  timber. 
Since  the  non-manufacturer  does  not 
have  a  manufacturing  facility,  the  non- 
manufacturer  will  not  be  able  to 
establish  a  sourcing  area, 

In  order  to  enforce  the  Act  and  the 
export  program,  a  non-manufacturer 
was  required  to  certify  that  he  or  she 
fully  understands  the  requirements  of 
the  Act.  Proper  enforcement  of  the 
program  is  dependent  upon  complete 
and  accurate  certifications.  In  order  to 
exempt  a  non-manufacturer  from  the  24- 
month  requirement,  the  agency  must  rel> 
on  the  information  provided  by 
applicants  regarding  intent  to  cease 
exporting  within  6  months  of  the 
certification.  The  applicant  also  had  to 
acknowledge  in  the  certification  an 
understanding  that  the  information 
provided  is  related  to  the  enforcement  of 
the  program.  This  certification  will 
enable  the  agency  to  ensure  that  the 
non-manufacturer  is  in  complete 
compliance  with  the  objectives  of  the 
Act. 

Applicants  must  be  fully  aware  of  and 
understand  that  providing  incorrect  or 
incomplete  information  in  the 
certifications  will  subject  them  to  the 
penalties  and  remedies  provided  in 
section  492  of  the  Act  (16  U.S.C.  620d), 
that  is,  civil  penalties,  cancellation  of 
contracts,  and/or  debarment. 
Incomplete  or  inaccurate  certifications 
also  will  subject  purchasers  to  the 
penalties  found  in  the  False  Statements 
Act  (18  U.S.C.  1001). 

Section  223. 193    Procedures  for 
reporting  acquisition  and  disposition  of 
unprocessed  Federal  timber— Annual 
reports.  Section  492(a)(1)  of  the  Act 
provides  that  each  person  who  acquires, 
either  directly  or  indirectly,  unprocessed 
timber  originating  from  Federal  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  shall  report  the 
receipt  and  disposition  of  such  timber  to 
the  Secretary  Con  jemed.  in  such  form  as 
the  Secretary  may  by  rule  prescribe;  and 
that  such  person  may  not  be  held 
responsible  for  the  reporting  of  the 
disposition  of  any  such  timber  held  by 
subsequent  persons.  In  addition,  the 
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Conference  Report  on  this  section  states 
that  the  conferees  intend  that  the 
Secretary  of  Agriculture  have  a 
complete  accounting  of  transactions 
relating  to  the  acquisition  and 
d'sposition  of  unprocessed  timber 
originating  from  Federal  lands  (Conf. 
Fpt.  p.  259). 

This  proposed  rule.  I  223.193(a), 
requires  an  annual  report  on  the 
acquisition  and  disposition  of  Federal 
timber  to  be  submitted  to  the  Forest 
Service.  Any  person  acquiring  and/or 
disposing  of  such  timber  must  submit  an 
a.nnual  report.  Such  report  will  provide, 
by  fiscal  year,  an  accounting  of  the 
unprocessed  Federal  timber  acquired 
and  processed,  held  in  inventory  or 
transferred  to  another  person.  The 
report  requires  statements  regarding  the 
volume  of  timber  acquired,  processed, 
held  in  inventory  and/or  transferred  to 
another  person,  and  the  origin  of  such 
acquired  and  transferred  timber.  In 
addition,  the  report  requires  the  date  of 
acquisition  or  disposal,  from  whom 
acquired,  the  timber  sale  name,  the 
contract  number,  log  brands,  bar  coded 
tag  number  and  other  markings  for 
timber  acquired  or  disposed.  The  first 
such  report  will  be  due  December  1, 
1991  and  subsequent  reports  will  be  due 
on  December  1  of  each  year  thereafter. 

The  form  includes  an  agreement  to 
retain  records  of  all  transactions 
involving  unprocessed  Federal  timbrr 
and  make  them  available  upon  request 
to  an  authorized  official  of  the  United 
States  for  three  (3)  years  from  the  date 
of  disposal  by  manufacture  or  transfer. 
The  form  also  includes  a  certificate 
stating  that  the  information  supplied  is  a 
true,  accurate,  current,  and  complete 
statement  of  the  receipt  and  disposition 
of  unprocessed  Federal  timber  to  the 
best  of  the  certifier's  knowledge.  The 
certifier  also  acknowledges  that  failure 
to  completely  and  accurately  report  the 
acquisition  and  disposition  of  such 
timber  will  subject  the  certifier  to  the 
penalties  and  remedies  provided  under 
the  Act  and  the  penalties  provided 
under  the  False  Statements  Act  {18 
U.S.C.  1001).  The  certifier  also  must 
acknowledge  that  he/she  has  read  and 
understands  the  form.  The  certification 
states  that  the  information  provided  is 
not  confidential. 

Transfer  of  unprocessed  Federal 
timber.  The  Act,  pursuant  to  section 
492(a)(2),  further  provides  each  person 
who  transfers  to  another  person 
unprocessed  timber  originating  from 
Federal  lands  west  of  the  100th  meridian 
in  the  contiguous  *%  states  shall,  prior  to 
completing  such  transfer  (1)  Provide  to 
the  person  receiving  the  timber,  a 
written  notice  whidi  will  identify  the 


Federal  origin  of  the  timber.  (2)  receive 
from  that  person  a  written 
acknowledgement  of  the  notice  and  an 
agreement  that  such  other  person  will 
comply  with  the  requirements  of  the 
Act,  and  (3)  provide  the  appropriate 
Regional  Forester  copies  of  all  such 
notices,  acknowledgements  and 
agreements. 

Section  223.193(b)  of  the  proposed  rule 
requires  each  person  who  transfers 
unprocessed  timber  originating  from 
Federal  lands  to  provide  such  other 
person  with  the  notice, 
acknowledgement,  and  agreement 
executed  on  a  form  provided  by  the 
Forest  Service.  The  transferor  includes 
anyone  who  sells,  trades,  or  otherwise 
transfers  unprocessed  Federal  timber. 
The  transferor  must  provide  copies  of 
each  form  to  the  Regional  Forester 
concerned  within  10  days  of  such 
transfer.  The  transferor  must  state  on 
the  form  the  origin,  species,  volume, 
from  whom  acquired,  timber  sale  name, 
contract  number,  log  brand,  bar  coded 
lag  number,  and  other  markings  of 
unprocessed  Federal  timber.  The  form 
contains  a  statement  that  the  purchaser 
of  Federal  timber,  whether  directly  or 
indirectly  obtained  from  the  Federal 
government,  agrees  to  maintain  records 
of  all  transactions  involving 
unprocessed  Federal  timber  for  a  period 
of  three  (3)  years  from  the  date  of  the 
transfer  and  will  make  all  records 
involving  log  transactions  available  to 
an  authorized  U.S.  government  official 
upon  request.  The  form  also  includes  a 
certificate  stating  that  the  information 
supplied  is  a  true,  accurate,  current,  and 
complete  statement  to  the  best  of  the 
certifier's  knowledge,  and  agreeing  to 
send  the  form  to  the  appropriate 
Regional  Forester,  the  Bureau  of  Land 
Management  District,  or  other  office  as 
agreed,  that  administers  the  lands  from 
which  the  timber  originated  within  ten 
(10)  days  of  the  transfer.  The  certifier 
agrees  to  obtain  a  fully  co.mpleted 
Notice  of  Origin  form  from  the 
t.-ansferee.  The  certifier  acknowledges 
that  failure  to  report  completely  and 
accurately  the  transfer  of  unprocessed 
Federal  timber  will  subject  the  certifier 
to  the  penalties  and  remedies  in  the  Act 
and  the  penalties  in  the  False 
Statements  Act.  The  certifier  must  also 
acknowledge  that  he/she  has  read  and 
understands  the  form.  The  certification 
also  states  that  the  information  provided 
is  not  coiifldenUal. 

The  following  statements  are  required 
f.'-om  the  transferee:  (i)  An  agreement  to 
retain  for  a  period  of  three  (3)  years 
from  date  of  transfer  the  records  of  all 
sales,  exchanges,  or  other  disposition  of 
such  timber,  and  make  such  records 


available  for  inspection  upon  the 
request  of  an  authorized  official  of  the 
United  States;  (ii)  an  agreement  to 
maintain  and/or  replace  all  marks  and 
tags  identifying  the  Federal  origin  of 
each  piece  of  unprocessed  Federal 
limber  as  describe(l  in  $  223.195:  (iii)  an 
agreement  to  complete  a  notice  or  origin 
form,  receive  acknowledgement  of 
Federal  origin,  and  receive  an  agreement 
to  comply  with  the  Act  and  regulations 
in  such  form  if  the  person  transfers  any 
or  all  of  the  timber  listed  in  the 
document;  (iv)  an  acknowledgement  of 
the  prohibition  against  acquiring 
unprocessed  Federal  timber  from  a 
person  who  is  prohibited  by  the  Act 
from  purchasing  the  timber  directly  from 
the  United  States;  (v)  an 
acknowledgement  of  the  prohibitions 
against  exporting  unprocessed  Federal 
timber  and  against  acquiring  such 
timber  in  substitution  for  unprocessed 
private  timber  west  of  the  100th 
meridian  in  the  contiguous  48  States;  (vi) 
a  certification  stating  whether  the 
certifier  is  classified  as  a  small  or  large 
business  and  whether  he/she  is  a 
manufacturer  or  non-manufacturer  of 
forest  products  as  these  terms  are 
defined  by  the  Small  Business 
Administration.  This  information  is 
needed  for  monitoring  and  reporting 
purposes  in  compliance  with  the  Small 
Business  Administration  Regulations  at 
13  CFR  part  121:  and  (vii)  a  certificate 
stating  that  the  person  has  received  the 
notice  of  origin  form,  the  information 
supplied  is  a  true,  accurate,  current,  and 
complete  statement  of  the  receipt  and 
disposition  of  the  unprocessed  timber 
originating  from  Federal  lands,  to  the 
best  of  the  certifier's  knowledge,  and 
stating  that  the  certifier  is  eligible  to 
acquire  unprocessed  timber  originating 
from  Federal  lands  in  accordance  with 
the  Act.  The  certifier  acknowledges  that 
failure  to  report  completely  and 
accurately  the  transfer  of  unprocessed 
federal  timber  will  subject  the  certifier 
to  the  penalties  and  remedies  in  the  Act 
and  the  penalties  in  the  False 
Statements  Act  (18  U.S.C.  1001).  The 
certifier  must  also  acknowledge  that  he/ 
she  has  read  and  understands  the  form, 
and  that  the  information  provided  is  not 
confidential.  This  information  is 
essential  to  monitor  the  transfer  of  the 
unprocessed  Federal  timber.  A 
statement  regarding  Federal  origin  alone 
provides  neither  the  transferee  nor  the 
government  with  sufficient  information 
to  track  unprocessed  logs  through 
multiple  transactions. 

Section  223.194    Procedures  for 
reporting  acquisition  and  disposition  of 
unprocessed  private  limber.  Section 
223.194  of  these  regulations  reduces 


potential  violations  of  lh«>  prohibition 
against  substitution  in  the  circumstance 
where  a  person  acquires  unprocessed 
private  timber  from  a  person  who 
acquires  or  possesses  unprocessed 
Federal  timber.  Section  223.194  requires 
a  person  who  acquires  or  desires  to 
acquire  unprocessed  Federal  timber  to 
include  a  statement,  on  a  form  provided 
by  the  Forest  Service,  with  the 
transaction  documents  when  the  person 
sells  or  otherwise  transfers  unprocessed 
private  timber.  Such  form  must 
accompany  each  transaction  involving 
such  unprocessed  private  timber.  The 
statement  shall  provide:  (1)  Notice  to  the 
person  receiving  the  unprocessed 
private  timber  that  exporting  that  timber 
would  violate  the  regulations  prohibiting 
substitution:  (2)  Notice  to  the  person 
receiving  the  unprocessed  private  timber 
that  the  timber  has  been  identified  for 
domestic  manufacturing  by  a  spot  of 
highway  yellow  paint  that  must  be 
retained  on  the  timber  (3)  For  the 
acknowledgement  of  the  notice  by  the 
receiving  person;  (4)  For  an  agreement 
to  include  the  statement  in  any 
subsequent  transaction  documents:  (5) 
For  a  signed  copy  of  the  transaction 
statement  to  be  sent  to  the  applicable 
Regional  Forester  within  ten  days  of  the 
transaction:  and  (6)  An  agreement  to 
retain  records  of  all  transactions 
involving  acquisition  and  disposition  on 
unprocessed  timber  from  Federal  or 
private  lands  for  a  period  of  three  (3) 
years  from  the  date  of  disposal  by 
manufacturing  or  transfer.  This 
procedure  will  provide  protection  to 
persons  acquiring  and  disposing  of 
unprocessed  Federal  and  private  timber 
from  the  actions  of  subsequent  persons. 
The  procedure  will  also  provide  for  the 
complete  implementation  of  the 
prohibitions  against  direct  and  indirect 
substitution  in  the  Act. 

Section  223.195    Procedures  for 
identifying  and  marking  unprocessed 
Jogs.  Section  223.195  of  the  proposed 
rule  requires  marking  of  unprocessed 
logs  originating  from  Federal  lands. 
Each  unprocessed  log  originating  from 
National  Forest  System  lands  west  of 
the  100th  meridian  in  the  contiguous  48 
states  shall  be  marked  on  each  end  with 
a  spot  of  hl^way  yellow  paint  and  with 
a  hammer  brand  approved  for  use  by  the 
Forest  Supervisor  of  the  National  Forest 
from  which  the  unprocessed  log 
originates. 

If  the  unprocessed  log  is  sold  to  a 
third  party,  it  must  be  tagged  on  one  end 
with  a  bar  coded  tag.  The  tag  shall 
identify  the  origin  of  the  unprocessed  log 
by  timber  sale  contract  number,  region, 
national  forest  ranger  district,  and  log 
number. 


Regional  Foresters  of  Regions  1.  2.  3, 
and  4  may  waive  the  requirements  to 
paint,  hammer  brand,  and  tag  on  an 
individual  sale  basis  if  there  is  no 
history  of  logs  from  any  origin  being 
exported  from  the  area  of  the 
purchaser's  operations,  the  purchaser 
complies  with  these  regulations, 
including  the  provision  relating  to 
transfer  documents,  and  the  purchaser 
certifies  that  he/she  has  not  exported 
logs  from  that  area  in  the  last  24  months. 

The  procedures  reserve  highway 
yellow  paint  as  identification  of  logs 
originating  from  west  of  the  100th 
meridian  in  the  contiguous  48  states  that 
require  donresHc  manufacturing. 

The  section  on  marking  also  requires 
that  any  type  of  Identification  required 
by  this  rule  must  be  retained  on  the  log 
until  the  log  is  domestically  processed. 
Identifying  marks  or  tags  must  be 
replaced  if  they  are  lost,  removed, 
become  unreadable,  and,  if  the  log  is  cut 
into  two  or  more  pieces,  each  piece  shall 
be  Identified  In  the  same  manner  as  the 
original  piece. 

The  prohibitions  against  export  and 
direct  and  indirect  substitution  in 
sections  489  and  490  of  the  Act  can  only 
be  fully  Implemented  through  marking  of 
individual  logs.  Marking  allows  tracking 
of  individual  logs,  so  that  the 
prohibitions  against  export  and 
substitution  in  the  Act  can  be  enforced. 

Provisions  in  the  Act  and  the 
legislative  history  of  the  Act  indicate 
Congress  intended  to  ensure  strong 
enforcement  of  the  prohibitions  against 
export  and  substitution.  Section  492(a) 
of  the  Act  requires  reporting  of  each 
transaction  regarding  unprocessed 
timber  originating  from  Federal  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  states:  section  492(c)  has 
substantia'  penalties  (up  to  $500,000)  for 
each  violation  of  the  Act  or  the 
implementing  regulations,  and  states 
that  other  penalties  are  not  prohibited; 
and  section  492(d)  authorizes  debarment 
for  a  period  (five  years)  which  is 
significantly  longer  than  the  general 
three-year  period. 

The  legislative  history  states  that,  "the 
conferees  intend  that  the  Secretaries  of 
Agriculture  and  Interior  have  a  complete 
accounting  of  ti'ansactions  relating  to 
the  acquisition  and  disposition  of 
unprocessed  timber  originating  from 
federal  lands."  (emphasis  added)  (Conf. 
Rpt.  at  2S9) 

To  prosecute  a  person  civilly  for 
violation  of  the  prohibition  against 
export  of  Federal  logs,  or  violation  of  the 
prohibition  against  substitution  when 
forms  are  inaccurate  or  incomplete,  the 
logs  must  be  shown  to  be  Federal  In 
origin  by  the  preponderance  of  the 


evidence.  Criminal  violations  must  be 
shown  beyond  a  reasonable  doubt. 
Identification  of  the  sale  will  help 
demonstrate  by  the  preponderance  of 
the  evidence  that  the  log  in  question 
originated  from  Federal  lands  west  of 
the  100th  meridian  in  the  contiguous  48 
states.  Clear  Identification  also  assists 
purchasers  and  the  government  alike  in 
knowing  which  logs  are  subject  to  the 
prohibitions  in  the  Act  or  implementing 
regulations. 

The  Department  has  designed  a 
systematic  approach  to  log  identification 
in  order  to  comply  with  the  legislation 
that  prohibits  export  and  substitution 
and  to  comply  with  the  intent  of  the 
legislation  that  there  be  significant 
enforcement  of  these  prohibitions.  The 
identification  procedure  will  provide  the 
Department  with  the  means  to  monitor 
the  flow  of  unprocessed  logs  from  site  to 
site,  and  to  determine  if  any  violations 
of  the  Act  or  its  implementing 
regulations  occur.  The  more  risk  there  is 
of  export,  and/or  substitution  violations, 
the  more  specific  the  methods  are  for 
identifying  logs. 

Painting  all  Federal  logs  originating 
west  of  the  100th  meridian  in  ihe 
contiguous  48  stales  assists  in  quick 
identification  of  logs  in  the  geographic 
area  which  is  emphasized  in  the  Act, 
Paint  assists  persons  in  identifying 
unprocessed  Federal  logs  and  helps 
investigators  identify  possible  export 
violations  quickly.  Branding  these  logs 
identifies  each  log  more  specifically.  The 
brand  will  identify  the  specific  timber 
sale  from  which  the  log  originated. 

Requiring  that  the  brand  not  be  reused 
until  released  in  writing  by  the  Forest 
Supervisor  provides  better  assurance 
thai  the  identity  of  the  brand  can  be 
traced  to  one  particular  sale.  To  provide 
additional  assurance  of  this,  there  can 
be  no  lending  or  trading  of  brands 
between  persons. 

This  regulation  will  make  branding 
and  painting  requirements  uniform  in  all 
areas  with  a  history  of  export.  Branding 
and  painting  are  required  on  the 
landings,  where  the  logs  are  first 
gathered  before  being  removed  from  the 
sale  area.  Often,  there  have  been 
problems  writh  misidentification  of  logs 
between  the  sale  site  and  the  scaling 
yards.  Identification  at  the  landing  will 
avoid  these  problems.  Branding  and 
painting  will  be  required  on  both  ends  of 
each  log  so  these  identifying  marks  will 
be  visible  to  persons  looking  at  a  pile  or 
deck  of  logs.  Sometimes  only  one  end  of 
a  log  is  visible.  If  only  one  end  of  the  log 
were  marked,  it  might  be  necessary  to 
look  at  both  ends  of  each  log  to 
determine  possible  Federal  origin.  This 
would  be  impracticable  In  normal  log 
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storage  situations  where  logs  are 
sometimes  stacked  in  decks  20  feet  high 
and  600  feet  long.  It  is  difficult  to  locate 
the  opposite  end  of  a  single  log  in  such  a 
deck. 

Currently,  the  requirements  for 
identifying  and  marking  Federal  logs  are 
found  in  Special  Provisions  C6.82 — 
Presentation  for  scaling  (6/81),  of  the 
timber  sale  contract.  The  provision 
provides  that  unless  the  Forest  Service 
determines  that  circumstances  warrant 
a  written  waiver  or  adjustment.  (1)  all 
products  from  Sale  Area  shall  be 
hammer  branded  on  both  ends  with  an 
assigned  brand,  (2)  each  product  exempt 
from  domestic  processing  shall  also  be 
hammer  branded  on  both  ends  with  an 
exempt  brand  registered  for  use  on 
exempt  products  from  the  National 
Forest  timber  sales,  and  (3)  all  domestic 
processing  products  shall  be  painted  on 
one  end  with  highway  yellow  paint.  This 
provision  is  to  be  included  in  all  timber 
sale  contracts  west  of  the  100th 
meridian  outside  of  Alaska.  Continuing 
use  of  the  timber  sale  contract  to  require 
log  identification  and  marking  binds  the 
timber  sale  purchaser  to  the 
requirements.  The  Act  in  section 
4g2(a)(l]  states  that  a  person  shall  not 
be  held  responsible  for  the  reporting  of 
the  disposition  of  any  such  timber  held 
by  a  subsequent  person.  Section  223.193 
of  this  rule  will  bind  subsequent  persons 
to  the  identification  and  marking 
requirements  for  unprocessed  Federal 
logs. 

The  bar  coded  tag  provides  even  more 
specific  information  about  the  logs  that 
represent  higher  risk  in  terms  of  export. 
That  is.  logs  that  are  sold  to  third  parties 
have  a  better  chance  of  losing  their 
identity  through  multiple  transactions. 
and  could  be  exported  more  easily 
without  specific  identification.  Unlike  a 
hammer  brand,  a  bar  coded  tag  is 
unique  to  one  log.  The  bar  coded  tag 
provides  the  government  and  the 
purchaser  with  positive  identification  of 
each  piece  and  will  permit  any  person  to 
track  a  specific  log  to  the  originating 
timber  sale. 

It  is  common  practice  in  the  timber 
industry  to  tag  unprocessed  logs  with  a 
bar  coded  tag  to  identify  and  track  a  log 
through  the  inventory  control  and 
manufacturing  processes.  This  tag 
commonly  contains  volume  information 
and  is  read  by  an  electronic  scanner.  It 
is  also  common  practice  in  the  timber 
industry  to  sell  or  otherwise  transfer 
logs  between  persons. 

The  combination  of  the  paint,  the 
brand,  and  the  tag  helps  to  ensure 
complete  identity  of  the  log  and  to 
ensure  that  this  identity  is  maintained 
through  multiple  transactions.  The 
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marks  are  identifiable  and  not  easily 
removed. 

The  regulations  provide  for  waivers  of 
the  marking  requirements,  on  an 
individual  timber  sale  basis,  in  those 
areas  where  there  has  been  no  evidence 
of  export.  The  limited  waiver  provision 
follows  the  scheme  of  requiring  marking 
to  the  extent  necessary  to  curb  export. 
This  waiver  would  recognize  the 
impracticability  of  exporting 
unprocessed  logs  from  some  inland 
parts  of  the  west  and  that  some  species 
and  sizes  of  logs  have  very  limited 
export  markets.  The  waivers  are  granted 
for  specific  sales  to  provide  maximum 
ability  to  adapt  to  possible  changes  in 
export  patterns.  Further,  the  purchaser 
must  certify  that  he  or  she  has  not 
exported  unprocessed  private  timber 
within  24  months  of  the  sale.  This 
certification  mirrors  certifications 
provided  in  areas  of  export  and  provides 
a  check  to  assure  that  there  has  been  no 
export  in  the  area  of  the  purchaser's 
operations.  The  area  of  operations  is 
defined  as  the  geographic  area  where 
there  is  no  history  of  unprocessed  logs 
being  exported,  and/or  an  area  from 
which  unprocessed  logs  of  any  origin 
are  not  transported  into  areas  where 
exporting  does  occur. 

The  reservation  of  a  distinct  color 
aides  enforcement  of  the  Act.  A  distinct 
color  of  paint  on  logs  that  must  be 
domestically  processed  makes  logs 
easily  identifiable  to  those  checking  for 
export  violations.  Paint  also  is  not 
removed  easily.  This  requirement  also 
helps  persons  acquiring  unprocessed 
logs  avoid  violations  of  the  A'.!. 

The  requirement  to  mark  private  logs 
with  highway  yellow  paint,  which  if 
exported  would  constitute  substitution, 
is  necessary  for  consistency  in 
identifying  logs  requiring  domestic 
processing  to  avoid  any  inadvertent 
mixing  of  such  logs  with  other  private 
logs  that  may  be  exported. 

The  requirement  to  replace  identifying 
marks  also  aides  enforcement  of  the 
Act.  This  provision  will  assure  that 
unprocessed  Federal  logs  retain  their 
identity  through  the  normal  log 
marketing  practices.  Without  this 
requirement,  the  Act  could  be 
circumvented  easily  through  the  altering 
of  the  log.  Requiring  that  the  log  marks 
be  readable  is  another  way  to  ensure 
that  the  log  be  identifiable.  These 
requirements  will  also  help  persons 
acquiring  these  unprocessed  logs  avoid 
violation  of  the  Act. 

Section  223. 196    Civil  penalties  for 
violation.  The  Act,  pursuant  to  section 
492(c),  establishes  civil  penalties  for 
violation  of  the  Act  of  not  more  than 
$500,000  for  each  violation  or  three  times 


the  gross  value  of  the  unprocessed 
timber  involved  for  a  violator  who 
exported  or  caused  to  be  exported 
unprocessed  Federal  timber  not  more 
than  $500,000  for  a  violator  who  willfully 
violates  any  provision  of  the  Act  or  any 
regulation  issued  under  the  Act;  nor 
more  than  $75,000  for  each  violator  who 
commits  a  violation  in  disregard  of  such 
provisions  and/or  regulations;  and  not 
more  than  $50,000  for  each  violation  by 
a  violator  who  should  have  known  that 
the  action  constituted  a  violation  of  such 
provisions  and  regulations.  The  last 
three  penalties  may  be  assessed 
whether  or  not  such  violation  caused  the 
actual  export  of  unprocessed  Federal 
timber.  The  Act  also  provides  that  a 
penalty  assessed  under  the  Act  shall  not 
be  exclusive  of  any  other  penalty 
provided  by  law  and  shall  be  subject  to 
review  in  an  appropriate  United  States 
district  court.  Section  223.196  merely 
repeats  the  language  of  the  Act. 

Section  223.197    Civil  penalty 
assessment  procedures.  The  Act 
provides  that  if  the  Secretary  of 
Agriculture  finds,  on  the  record  and 
after  an  opportunity  for  a  hearing,  that  a 
person  has  violated  the  Act  or  the 
regulations  issued  under  the  Act.  he/she 
may  impose  certain  civil  penalties  for 
such  violation(s).  For  purposes  of 
assessing  penalties  under  section  492  of 
the  Act,  the  Department  will  add  the 
Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (18  U.S.C.  620 
et  seq.]  to  the  list  of  statutes  governed 
by  the  adjudicatory  procedures  at  7  CFR 
1.130  et  seq.  in  a  separate,  final 
rulemaking  document.  Comment  on 
adoption  of  these  procedures  is  not 
required  under  the  Administrative 
Procedure  Act  (5  U.S.C.  551,  et  seq.) 

Section  223.198  Administrative 
remedies  for  violation  The  Act. 
pursuant  to  §  492(d)(2)  provides  that  in 
addition  to  the  provision  for  debarment 
in  subpart  C  of  this  part,  the  head  of  the 
appropriate  Federal  department  or 
agency  may  also  cancel  any  contract 
entered  into  with  a  person  found  to  have 
violated  the  Act  or  regulations  or 
contracts  issued  under  the  Act.  This 
proposed  rule  clarifies  that  such  a 
finding  shall  constitute  a  serious 
violation  of  contract  terms  pursuant  to 
§  223.116(a)(1)  regarding  cancellations  of 
contracts. 

Section  223.199  Procedures  for 
cooperation  with  other  agencies.  Section 
495  of  the  Act  (16  U.S.C.  620f)  states  that 
the  Secretaries  of  Agriculture  and 
Interior  shall,  in  consultation,  each 
prescribe  new  coordinated  and 
consistent  regulations  to  implement  this 
title  on  lands  which  they  administer. 
Subsection  491(d)(2)  of  the  Act  :i6 


U.S.C  B20c)  authorizes  the  State*  to 
cooperate  with  Federal  and  State 
Agencies  with  appropriate  jurisdiction 
to  further  the  intent  of  this  title.  The  Act 
also  places  responsibility  on  the 
Secretary  of  Commerce  to  issue  orders 
and  promulgate  such  rules  and 
guidelines  as  may  be  necessay  to  carry 
out  this  title.  It  Is  clear  that  government 
agencies  at  State  and  Federal  levels 
have  individual  responsibilities  under 
the  Act  Cooperation  between  these 
agencies  in  monitoring  and  enforcing 
these  regulations  would  provide  for  the 
most  eRlcient  use  of  scarce  personnel 
and  financial  resources.  Cooperative 
Agreements  and/or  Memorandums  of 
Understanding  between  govenunental 
agencies  are  common  in  situations  like 
this  where  there  is  a  commonality  of 
responsibility  and  interest.  The 
cooperative  effort  may  Include 
exchanging  information  on  sourcing  area 
applications,  sourcing  area  approvals  or 
disapprovals,  log  brands  being  used, 
logging  activity,  and  proposed  timber 
sales.  Agencies  may  cooperate  on 
monitoring  export  facilities  or  log 
storage  areas  so  that  each  agency  would 
not  be  required  to  make  separate  visits. 
This  cooperative  effort  would  also 
reduce  the  impact  on  the  operators  of 
the  export  facilities  and  storage  areas. 

Section  223.200  Determination  of 
surplus  species.  The  rule  would  require, 
as  does  section  489(b)  of  the  Act  (16 
U.S.C.  620a].  that  determinations  that 
specific  quantities  of  grades  and  species 
are  surplus  to  domestic  manufactiihng 
needs  be  made  in  accordance  with  title 
5,  United  SUtes  Code,  section  553,  the 
rule  making  section  of  the 
Administrative  Procedure  Act.  The  rule 
would  also  require  that  withdrawals  of 
such  determinations  be  done  in 
accordance  with  the  same  procedure. 
Section  491(h)  of  the  Act  (16  U.S.C  620c) 
requires  withdrawals  of  such 
determinations  to  be  done  "by  rule." 

This  proposed  rule,  in  accordance 
with  section  489(b)  of  the  Act,  requires 
that  review  of  a  determination  that  a 
quantity  of  grade  or  species  is  surplus 
must  be  reviewed  at  least  once  every 
three  (3)  years.  Notice  of  the  review  will 
be  published  in  the  Federal  Register. 
The  public  will  have  no  less  than  30 
days  to  comment  on  the  review. 

The  Department  Is  soliciting 
comments  in  this  proposed  rule  for 
nominations  of  determinations  that 
specific  quantities  of  grades  and  species 
are  surplus  to  domestic  manufacturing 
needs.  The  Department  believes  that 
comments  regarding  potential  surplus 
grades  or  species,  including  comments 
on  currently  designated  surplus  species, 
from  persons  familiar  with  domestic 


markets  involving  the  grades  or  species 
at  issue  will  be  beneficial  in  developing 
a  pn^osed  rule.  After  the  close  of  t)>e 
comment  period,  the  Secretary  shall 
publish  a  rule  proposing  a  determination 
as  to  whether  any  grade  or  species 
should  be  deemed  surplus.  After  a 
comment  period  to  be  specified  in  the 
proposed  rule,  a  final  nile  shall  be 
issued. 

Comments  are  specifically  requested 
in  this  proposed  nile  on  the  current 
determinations  that  Alaska  Yellow 
cedar  and  Port  Orford  cedar  are  surplus 
to  domesbc  manufacturing  needs.  The 
interim  rule  ctmtliuied  the  current 
designations  of  surplus  species  until 
hearings  could  be  held  in  order  to  avoid 
the  disruption  that  could  be  caused  by 
suddenly  discontinuing  the  current 
determinations.  Current  designations  of 
surplus  species  must  be  determined  to 
be  surplus  in  accordance  with  the  Act, 
so  consideration  of  these  determinations 
will  follow  the  procedures  of  other 
determinations  of  surplus  grades  or 
species.  The  current  designations  of 
surplus  ^>ecles  will  remain  in  effect 
until  the  effective  date  of  the  final  rule 
detenninations  surplus  species. 

The  Conference  Report  states  that  the 
Secretary  is  expected  to  "hold  hearings" 
to  determine  whether  there  are  no 
domestic  markets  for  currently 
designated  surplus  species  (Alaska 
Yellow  cedar  and  Port  Orford  cedar). 
The  hearing,  as  described  above,  will  be 
in  written  form,  pursuant  to  the  rule 
making  procedures  (5  U.S.C  553)  of  the 
Administrative  Procedure  Act.  The 
Department  believes  that  the  rule 
making  process  provides  ample 
opportunity  to  comment  on  the  current 
status  of  the  species  currently 
designated  as  surplus.  Tne  public  will 
have  an  additional  opportunity  to  be 
heard  through  the  comment  period 
provided  in  this  proposed  rule. 

Section  223.201  Limitations  on  timber 
harvested  in  Alaska.  Section  223.161  of 
the  current  regulations  is  being  repeated 
in  this  subpart  to  consolidate  all  export 
and  substitution  restriction  rules 
applicable  to  all  States  located  west  of 
the  100th  meridian.  The  repetition  is 
needed  to  make  clear  that  the  provision 
regarding  Alaska  applies  to  contracts 
entered  into  before,  during,  and  after  the 
date  of  enactment  of  the  Act 

Section  223.202  Information 
requirements.  This  proposed  rule  will 
impose  additional  information  collection 
requirements  in  the  form  of  applications, 
certifications,  reports  and  reawdkeeping 
requiring  clearance  from  the  Office  of 
Management  and  Budget  for  compliance 
with  the  Paperwork  Reduction  Act  This 
section  provides  the  estimated  burden 


hours  involved  in  these  collections  and 
addresses  where  comments  concerning 
these  estimates  may  be  sent 

Amendment  to  36  CFR  Part  281 — 
ProfaiUtions 

Part  261— Prohibitions  would  be 
amended  to  include  16  US.C.  602(f)  as 
part  of  the  authority  citation. 

Section  281.8  Timber  and  other  forest 
products.  This  section  would  add  a  new 
paragraph  (i)  making  a  violation  of  the 
Act  or  its  Implementing  regulations, 
subject  to  penalties  under  part  261. 
Subsections  492(c)  (1)  and  (2)  and 
subsection  49Z(d)  of  the  Act  specifically 
provide  for  civil  penalties  and 
administrative  remedies  for  violations  of 
the  Act  that  are  included  in  another 
section  of  this  proposed  rule.  Subsection 
492(c)(3)  of  the  Act  states  that  Ae 
penalties  provided  under  section  492(c) 
are  not  exclusive  of  any  other  penalty 
provided  by  law.  Section  281.8(1)  is  such 
a  penalty.  Inclusion  of  violations  under 
il  223.185  through  223.202  in  i  281.8(i)  is 
essential  for  consistent  and  complete 
implementation  of  the  Act  The 
prohibition  at  (  281.6(g)  regarding  the 
current  export  regulations  existing  at 
subpart  D  would  be  retained  to  continue 
enforcement  of  these  regulations. 

Eastern  Hanhvood  Study 

Section  498  of  the  Act  requires  the 
Secretary  of  Agriculture  to  ensure  that 
all  hardwood  saw  timber  harvested 
from  Federal  lands  east  of  the  100th 
meridian  is  maii^  in  such  a  manner  as 
to  make  it  readily  indentifiable  at  all 
times  before  its  manufacture.  The 
section  also  requires  the  Secretary  to 
take  steps  to  ensure  that  such  mariungs 
are  not  altered  or  destroyed.  Section  322 
of  Title  IV  of  the  Appropriations  Act  for 
the  Department  of  the  Interior  and 
Related  Agencies  for  fiscal  year  1991, 
(Pub.  L  No.  101-512)  enacted  November 
5, 1990,  states  that  no  appropriations 
may  be  used  to  ensure  that  hardwood 
saw  timber  harvested  from  Federal 
lands  east  of  the  100th  mendian  is 
marked  in  such  a  way  as  to  make  it 
readily  identifiable  at  all  times  before  its 
manufacture. 

Ensiuing  that  timber  is  marked 
requires  fluids  to  pay  personnel  to 
investigate,  to  review  documents,  and  to 
prosecute  violators.  The  Department 
believes  it  would  be  contrary  to  the 
intent  of  the  Appropriations  Act  to 
require  marking  for  eastern  hardwood 
saw  timber  when  no  funds  have  been 
appropriate  to  ensure  marking. 
Therefore,  no  marking  for  eastern 
hardwood  saw  timber  is  required  in  this 
rule. 


3366 


Federal  Register  /  Vol.  5G,  No.  19  /  Tuesday.  lanuary  29,  1991  /  Proposed  Rules 


Federal  Register  /  Vol.  56.  No.  19  /  Tuesday.  January  29.  1991  /  Proposed  Rules 


3367 


Environmental  Impact 

This  proposed  rule  proposes  only  to 
limit  the  persons  qualified  to  purchase 
unprocessed  timber  originating  from 
Federal  lands  west  of  the  100th  meridian 
in  the  contiguous  48  States,  it  will  not 
affect  the  amount  of  timber  to  be  sold, 
where  the  sales  will  be  located,  when 
they  will  be  operated,  the  contract 
period,  the  contract  size,  resource 
protection  requirements,  or  any  aspect 
of  on-the-ground  contract  performance. 
This  rule  does  not  alter  the  requirement 
that  each  timber  sale  be  analyzed  in 
compliance  with  the  National 
Environmental  Policy  Act  and  its 
implementing  regulations.  As  such,  this 
rule  will  have  no  impact  on  the  quality 
of  the  human  environment,  individually 
or  cumulatively.  Therefore, 
documentation  of  analysis  of 
environmental  effects  of  this  rule  in  an 
environmental  assessment  or  an 
environmental  impact  statement  is  not 
required. 

Controlling  Paperwork  Burdens  on  the 
Public 

The  application  and  reporting 
procedures  in  §5  223.193  and  223.194  of 
this  proposed  rule  contain  new 
recordkeeping  and  reporting 
requirements  as  defined  in  5  CFR  part 
1320  and.  therefore,  impose  additional 
paperwork  burdens  on  the  affected 
public.  These  additional  burdens  have 
been  submitted  to  The  Office  of 
Management  and  Budget  (0MB)  for 
review.  These  burdens  will  not  be 
implemented  until  approved.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief  (2400),  Forest  Service,  USDA,  PO 
Box  96090,  Washington,  DC  20090-6090 
and  to  the  Forest  Service  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

The  recordkeeping  and  reporting 
procedures  in  55  223.187,  223.189, 
223.190  and  223.192,  published  in  the 
interim  rule,  were  approved  by  0MB 
and  assigned  control  number  0596-0114. 
This  approval  has  expired  and  has  been 
resubmitted  to  0MB  for  review.  We 
invite  public  comment  on  these  burdens 
as  well. 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291.  It  has  been  determined  that 
this  is  not  a  major  rule.  The  proposed 
rule  will  not  have  an  annual  effect  of 
$100  million  or  more  on  the  economy,  or 
substantially  increase  prices  or  costs  for 


consumers,  individual  industries. 
Federal,  State  or  local  governments  or 
geographic  regions.  Furthermore,  the 
proposed  rule  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  This 
proposed  rule  will  not  limit  the  amount 
of  National  Forest  System  timber  to  be 
offered  for  sale,  restrict  competition,  or 
reduce  market  demand  for  such  timber. 

This  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.],  and 
it  has  been  determined  that  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  imposes  no 
additional  requirements  on  small 
business  timber  sale  purchasers  or  other 
small  entities. 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630  and  it  has  been  determined  that 
the  proposed  rule  does  not  pose  the  risk 
of  a  taking  of  Constitutionally  protected 
private  property. 

List  of  Subjects 

36  CFR  Part  223 

Exports,  Government  contracts. 
National  Forests,  Reporting 
requirements.  Timber  sales. 

36  CFR  Part  261 

Crime.  Law  enforcement  and  National 
Forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  223  and  part  261  of 
title  36  of  the  Code  Federal  Regulations 
are  proposed  to  be  amended  as  follows: 

PART  223— SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  for  part  223  is  revised 
to  read  as  follows: 

Authority:  90  Stat.  2958.  16  US  C.  472a;  98 
Slat.  2213,  16  U.S.C.  618, 104  Slat.  714-726, 16 
U.S.C.  62O-620h,  unless  otherwise  noted. 

Subpart  C— Suspension  and 
Debarment  of  Timber  Purchasers 

2.  Revise  paragraph  (a)  of  5  223.130  to 
read  as  follows: 

§223.130    Scop«. 

(a)  This  subpart  prescribes  policies 
and  procedures  governing  the 
debarment  and  suspension  of 
purchasers  of  National  Forest  System 
timber,  in  addition  to  those  persons  who 
violate  the  Forest  Resources 


Conservation  and  Shortage  Relief  Act  of 
1990  (16  U.S.C.  620  er  seg.). 
•        •        •        •        • 

3.  Revise  5  223.131  to  read  as  follows: 

§  223.131    Applicability. 

These  regulations  apply  to  purchasers 
of  National  Forest  System  timber  in 
addition  to  those  persons  who  violate 
the  Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C. 
620  et  seq.].  These  regulations  do  not 
apply  to  Forest  Service  procurement 
contracts  [See  41  CFR  4-1.6). 

4.  Amend  5  223.133  by  revising  the 
definitions  of  Affiliates,  Debarment  and 
Purchaser  and  add  definitions  of 
Federal  lands  and  Person  to  read  as 
follows: 

§  223.133    Definitions. 

Affiliates  Business  concerns  or 
persons  are  affiliates  of  each  other  if, 
directly  or  indirectly,  (a)  either  one 
controls  or  has  the  power  to  control  the 
other:  or  (b)  a  third  party  controls  or  has 
the  power  to  control  both.  In 
determining  whether  or  not  affiliation 
exists,  the  Forest  Service  shall  consider 
all  appropriate  factors,  including,  but 
not  limited  to,  common  ownership, 
common  management,  common 
facilities,  and  contractual  relationships. 
•        *        *        •        • 

Debarment  means  action  taken  by  a 
debarring  official  under  55  223.136 
through  223.140  to  exclude  a  purchaser 
from  Forest  Service  timber  sale 
contracts  for  a  reasonable,  specified 
period  of  time:  a  purchaser  so  excluded 
is  "debarred."  Debarment  pursuant  to 
the  Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C. 
620  et  seq.)  means  action  taken  by  a 
debarring  official  under  55  223.136- 
223.140  to  exclude  persons  from  entering 
into  any  contract  for  the  purchase  of 
unprocessed  timber  originating  from 
Federal  lands  and  from  taking  delivery 
of  unprocessed  Federal  timber 
purchased  by  another  party  for  the 
period  of  debarment. 
***** 

Federal  lands  means,  for  purposes  of 
the  Forest  Resouces  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C. 
620  et  seq.],  lands  that  are  owned  by  the 
United  States,  but  does  not  include  any 
lands  the  title  to  which  is  (a)  held  in 
trust  by  the  United  States  for  the  benefit 
of  any  Indian  tribe  or  individual,  (b) 
held  by  any  Indian  tribe  or  individual 
subject  to  a  restriction  by  the  United 
States  against  alienation,  or  (c)  held  by 
any  Native  Corporation  as  defined  in 


section  3  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602). 

***** 

Person  means  any  individual, 
partnership,  corporation,  association,  or 
other  legal  entity  and  includes  any 
subsidiary,  subcontractor,  parent 
company,  and  business  affiliates. 
•        *        *        •        * 

Purchaser  means  any  person,  that  (a) 
submits  bids  for,  is  awarded,  or 
reasonably  may  be  expected  to  submit 
bids  for  or  be  awarded,  a  Forest  Service 
timber  sale  contract,  (b)  conducts 
business  with  the  Forest  Service  as  an 
agent  or  representative  of  another 
timber  sale  purchaser,  (c)  may 
reasonably  be  expected  to  enter  into  a 
contract  for  the  purchase  of  or  take 
delivery  of  unprocessed  Federal  timber, 
or  (d)  for  the  purposes  of  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  620  et  seq.] 
(Act),  any  person  who  violates  the  Act 
or  any  regulation  or  contract  issued 
under  the  Act. 
***** 

5.  Revise  5  223.135  to  read  as  follows: 

§223.135    Effect  of  llsUng. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  purchasers 
debarred  or  suspended  in  accordance 
with  this  subpart  shall  be  excluded  from 
bidding  on  or  award  of  Forest  Service 
timber  sale  contracts,  and  the  Forest 
Service  shall  not  knowingly  solicit  or 
consider  bids  from,  award  contracts  to. 
approve  a  third  party  agreement  with,  or 
renew  or  otherwise  extend,  except 
pursuant  to  the  terms  of  a  contract  term 
adjustment,  the  duration  of  an  existing 
timber  sale  contract  with  these 
purchasers,  unless  the  Chief  of  the 
Forest  Service  or  authorized 
representative  determines,  in  writing, 
that  there  is  a  compelling  reason  for 
such  action. 

(b)  In  addition  to  the  provisions  of 
paragraph  (a)  of  this  section,  persons 
debarred  pursuant  to  5  223.137{g]  shall 
be  prohibited  from  entering  into  any 
contract  for  the  purchase  of  unprocessed 
timber  from  Federal  lands  and  shall  also 
be  precluded  from  taking  delivery  of 
Federal  timber  purchased  by  another 
person  for  the  period  of  debarment. 

6.  Amend  5  223.136  by  revising 
paragraph  (b)  to  read  as  follows: 

§  223.136    Debarment 
***** 

(b)  Effect  of  proposed  debarment.  (1) 
Upon  issuance  of  a  notice  of  proposed 
debarment  by  the  debarring  official  and 
until  the  final  debarment  decision  is 
rendered,  the  Forest  Service  shall  not 
solicit  or  consider  bids  from,  award 


contracts  to,  approve  a  third  party 
agreement  with,  renew  or  otherwise 
extend,  except  pursuant  to  the  terms  of 
a  contract  term  adjustment,  any  contract 
with  that  purchaser.  The  Chief  of  the 
Forest  Service  or  authorized 
representative  may  waive  this  exclusion 
upon  a  written  determination  identifying 
compelling  reasons  justifying  business 
dealings  with  that  purchaser  pending 
completion  of  debarment  proceedings. 
(2)  In  addition  to  paragraph  (b)(1)  of 
this  section,  issuance  of  a  notice  of 
proposed  debarment  under  5  223.137(g) 
shall  act  to  preclude  such  person  from 
entering  into  any  contract  for  the 
purchase  of  unprocessed  timber 
originating  from  Federal  lands  and  from 
taking  delivery  of  unprocessed  Federal 
timber  from  any  other  party  who 
purchased  such  timber. 

7.  Amend  §  223.137  by  adding 
paragraph  (g)  to  read  as  follows: 

§223.137    Causes  of  debarment 

***** 

(g)  Violation  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  (16  U.S.C,  620  e/sef?.)  (Act)  or  any 
regulation  or  contract  issued  under  the 

Act. 

8.  Revise  paragraphs  (a)  and  (b)  of 
§  223.139  to  read  as  follows; 

§  223. 1 39    Period  of  debarment 

(a)  Debarment  shall  be  for  a  period 
commensurate  with  the  seriousness  of 
the  cause(s): 

(1)  The  debarring  official  shall 
consider  any  suspension  period  or 
period  since  issuance  of  the  notice  of 
proposed  debarment  in  determining  the 
debarment  period. 

(2)  Generally,  a  debarment  for  those 
causes  listed  at  §  223.137(a)-{f)  of  this 
subpart  should  not  exceed  3  years, 
except  as  otherwise  provided  by  law. 

(3)  A  debarment  for  the  causes  listed 
at  §  223.137(g)  shall  not  exceed  five  (5) 
years. 

(b)  The  debarring  official  may  extend 
the  debarment  for  those  causes  listed  at 
§  223.137(a)-[f)  of  this  subpart  for  an 
additional  period  if  that  official 
determines  that  an  extension  is 
necessary  to  protect  the  Government's 
interest.  However: 

(1)  A  debarment  may  not  be  extended 
solely  on  the  basis  of  the  facts  and 
circumstances  upon  which  the  initial 
debarment  action  was  based; 

(2)  If  debarment  for  an  additional 
period  is  necessary,  the  debarring 
official  shall  initiate  and  follow  the 
procedures  in  5  223.138  to  extend  the 
debarment. 


Subpart  0— Timber  Export  and 
Substitution  Restrictions 

9.  Revise  5  223.159  to  read  as  follows; 

§  223. 1 59    Scope  and  appUcabitity . 

The  rules  of  this  subpart  apply  to  all 
timber  sale  contracts  awarded  prior  to 
August  20, 1990.  the  date  of  enactment  of 
the  Forest  Resources  Conservation  and 
Shoriage  Relief  Act  of  1990  (16  U.S.C, 
620  et  seq).  The  rules  al  §  223.162  shall 
remain  in  effect  for  all  contracts 
awarded  after  the  date  of  enactment 
and  until  such  time  as  final  rules  are 
issued  to  implement  this  Act.  The 
provisions  of  subpart  F  of  this  part 
implement  the  following  and  apply  to  all 
new  contracts  awarded  after  August  20. 
1990: 

(a)  Sourcing  area  application  and 
approval  procedures; 

(b)  Certification  procedures: 

(c)  Continuation  of  surplus  species 
determinations: 

(d)  Sourcing  area  disapproval,  review 
procedures:  and 

(e)  Definitions  of  Act.  Acquire,  Cants 
or  Flitches,  Export,  Federal  lands,  Fiscal 
year,  Non-manufacturer,  Person,  Private 
lands.  Purchase,  Substitution,  and 
Unprocessed  timber. 

J  223.161    [Removed  and  reserved]; 
§223.163    (Removed] 

10.  Remove  text  of  §  223161  and 
reser\e  §  223.161.  Remove  §  223.163. 

11.  Subpart  F,  except  for  §  223.191.  is 

revised  to  read  as  follows: 

Subpart  F— The  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  Program 


Sec 
223 
223 
223 

223 

223 
223 
223 
223 
223 


185  Scope  and  applicability 

186  Definitions. 

187  Determination  of  unprocessed 
timber. 

188  Prohibitions  against  exporting 
Federal  timber. 

189  Prohibitions  against  substitution. 

190  Sourcing  area  procedures. 

191  •  •  • 

192  Procedures  for  a  non-manufacturer. 

193  Procedures  for  reporting  acquisition 
and  disposition  of  unprocessed  Federal 
timber. 

,194    Procedures  for  reporting,  acquisition 
and  disposition  of  unprocessed  private 
limber. 

195  Procedures  for  identifying  and 
marking  unprocessed  logs. 

196  Civil  penalties  for  violation. 

197  Civil  penalty  assessment 
procedures. 

.198    Administrative  remedies. 
199    Procedures  for  cooperating  with 
other  agencies 

.2(X)    Determination  of  surplus  species. 
201    Limitations  on  timber  harvested  in 
Alaska. 
223.202    Information  requirements. 


223 


223. 

223 
223 

223 
223 

223 
223 
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§223.1S5    Scop«  and  appticablilty. 

This  subpart  applies  to  all  timber  sale 
contracts  awarded  on  or  after  August  20. 
1990,  and  will  Hnplement  provisions  of 
the  Forest  Resources  Conservation  and 
Shortage  Rdief  Act  of  1990  (16  U.S.C. 
620  ei  aeq.)  that  became  effective  upon 
enactment  or  as  otherwise  speafied  in 
the  Act.  This  sitbpart.  published  in  the 
interim  rule  of  November  20, 1990  (55  FR 
48572),  apphes  to  all  tunber  sale 
contracts  awarded  on  or  afler  August  20, 
1990,  and  impiements  provisions  of  the 
Act  that  became  effective  upon 
enactment  or  as  otherwise  speafied  ui 
the  Act. 

S223.1M    C«fln(tlons. 

The  foUjwini!  definitions  apply  to  the 
provisions  of  this  subpart: 

Act  means  the  Fores!  Resources 
Conserv  ation  and  Shortage  K^'iief  Act  of 
1990  (Pub.  L  101-382. 104  Stdl.  714-726: 
16  U.S.C.  620 £f  set;.). 

Acquire  means  to  com.e  into 
possession  of.  whether  directly  or 
indirectly,  through  a  sale,  trarle, 
exchange,  or  other  transacti'jn.  The  term 
acquisition  means  the  :ict  of  acquiring. 
The  terms  acquire  and  purrhose  are 
synonymous  and  are  used 
interchan?5cab1y. 

Area  of  operations  refers  1o  the 
geographic  area  within  which  logs  from 
any  origin  have  not  been  exported  or 
transported  to  an  area  where  export 
occurs.  The  area  of  operations  will  be 
determined  for  Forest  Service 
Administrative  Units  or  groups  of 
Administrative  Units  by  the  Regional 
Foresters  of  Regions  1.  2.  3.  and  4  on  an 
as-needed  basis,  and  used  a?  part  of  the 
criteria  for  evaluating  a  request  for 
waiver  of  the  identifying  and  marking 
requirements  for  unproc-essed  Federal 
logs. 

Cants  or  Flitches  are  synonymous, 
and  mean  trees  or  portions  of  trees, 
sawn  on  one  or  more  sides,  intended  for 
remanufacture  into  other  products 
elsewhere. 

Disregard  means  to  ignore,  overlook, 
or  fail  to  observe  any  provision  of  the 
Act  or  a  regulation  issued  under  this 
Act.  notwithstanding  (hat  such  violation 
may  not  have  caused  the  export  of 
unprocessed  Federal  timber  in  vio<ation 
of  the  Act. 

Each  violation  refers  to  any  violation 
under  the  Act  or  its  implementing 
regulations  with  regard  to  a  single  act. 
which  includes  but  is  not  lunited  to  a 
single  marking  (or  lack  thereof)  on  a 
single  log.  the  export  of  a  single  log.  or  a 
single  entry  on  a  document. 
Export  means  transporting  or  causing 

to  be  transported,  either  directly  or 

through  another  party,  unprocessed 

limber  to  a  foreign  country.  Export 


occurs  on  the  date  that  a  person  enters 
into  an  agreement  to  sell  trade, 
exchange,  or  otherwise  convey  such 
timber  to  a  person  for  delivery  to  a 
foreign  country.  If  that  date  cannot  be 
established,  export  occurs  when 
unprocessed  timber  is  placed  in  an 
export  facility  for  preparation,  including 
but  not  limited  to.  sorting,  bundling,  and 
container  loading,  for  shipment  outside 
the  United  States,  or  wh<!n  unprocessed 
limber  is  placed  on  board  an  ocean- 
going vessel,  rail  car,  or  other 
conveyance  destined  for  a  foreign 
country. 

Federal  lands  means  lands  that  are 
owned  by  the  United  States  west  of  the 
100th  meridian  in  the  contiguous  48 
Slates,  but  which  does  not  include  any 
land  the  title  to  which  is: 

(1)  Held  in  trust  by  the  United  States 
for  the  benefit  of  any  Indian  tribe  or 
individual; 

(2)  Held  by  any  Indian  tribe  or 
individual  subject  to  a  restriction  by  the 
United  States  against  alienation;  or 

(3)  Held  by  any  Native  Corporation  as 
defined  in  section  3  of  the  Alaska  Native 
Claims  Settlement  Act  (43  U.S.C.  1602). 

Finished  products  means  products 
from  trees,  portions  of  trees  or  other 
roundwood  products  processed  to 
standards  and  specifications  intended 
for  end  product  use. 

Fiscal  year  means  the  Federal  fiscal 
year  beginning  on  October  Ist  and 
ending  on  the  following  September  30th. 

Cross  value  means  the  total  amount  a 
person  received  from  the  export 
purchaser  for  the  unprocessed  Federal 
timber  involved  in  the  violation,  before 
production,  delivery,  agent  fees, 
overhead  or  other  costs  are  removed. 

Hammer  brand  reiers  to  an  identifying 
mark  or  brand  composed  of  numbers, 
letters,  characters,  or  a  combination  of 
numbers,  letters,  or  characters 
permanently  attached  to  a  hammer,  or 
other  similar  striking  tool.  The  hammer 
brand  must  be  capable  of  making  a 
legible  imprint  of  the  brand  in  the  end  of 
a  log  when  struck. 

H/^hway  yeUcw  paint  refers  to  an  oil 
base  or  equivalent  yellow  paint  of 
lasting  quality  comparable  to  the  yellow 
paint  used  to  mark  highway's. 

Log  refers  to  an  unprocessed  portion 
of  a  tree  that  is  transported  to  a 
manufacturing  facility  or  other  lcx:ation 
for  processing,  transferring  to  another 
person,  or  exporting.  Lo^  is 
synonymous  with  timber. 

Non-manufacturer  means  a  person 
who  does  not  own  or  operate  a 
manufacturing  facility 

Person  means  any  individual, 
partnership,  corporation,  associatioa  or 
other  legal  entity  and  includes  any 
subsidiary,  subcontractor,  parent 


company,  and  business  affiliates. 
Persons  are  affiliates  of  each  other  when 
either  directly  or  indirectly,  one  person 
controls  or  has  the  power  to  control  the 
other  or  a  third  party  or  parties  controls 
or  has  the  power  to  control  both.  In 
determining  whether  or  not  affiliation 
exists,  consideration  shall  be  given  to  all 
appropriate  factors,  including  but  not 
limited  to  common  ownership,  common 
management,  common  facilities,  and 
contractual  relationships.  Further 
guidelines  to  be  used  in  determining 
affiliation  are  found  in  the  Small 
Business  Administration  regulation  in  13 
CFR  121,401. 

Private  lands  means  lands,  located 
west  of  the  100th  meridian  in  the 
contiguous  48  States,  held  or  owned  by  a 
person.  Such  term  does  not  include 
Federal  lands  or  public  lands,  or  any 
land  the  title  to  which  is; 

(1)  Held  in  trust  by  the  United  Slates 
for  the  benefit  of  any  Indian  tribe  or 
individual; 

(2)  Held  by  any  Indian  tribe  or 
individual  subject  to  a  restriction  by  the 
United  States  against  alienation;  or 

(3)  Held  by  any  Native  Corporation  as 
deimed  in  section  3  of  the  Alaska  Native 
Claims  Settlement  Act  (43  USC  1602). 

Processed  is  synonymous  with  not 
unprocessed  and  means  timber 
processed,  as  that  term  is  used  in 
§  223.187(a)  of  these  regulations. 

Purchase  means  the  same  as  acquire. 
The  terms  are  used  interchanigeably. 

Same  geographic  and  economic  area 
means  west  of  the  100th  meridian  in  the 
contiguous  48  states,  except  when  used 
in  reference  to  a  sourcing  area,  in  which 
case  the  phrase  means  the  boundaries  of 
the  sourcing  area. 

Should  have  known  means  committing 
an  act  that  a  reasonable  person  in  the 
timber  industry  would  have  known 
violates  a  provision  of  the  Act  or 
regulations  issued  under  the  Act, 
notwithstanding  that  such  violation  may 
not  have  caused  the  export  of 
unprocessed  Federal  timber  in  violation 
of  the  Act. 

Substitution  means  acquiring,  either 
directly  or  indirectly,  unprocessed 
timber  from  Federal  lands  and  engaging 
in  exporting,  cr  selling  for  export, 
unprocessed  timber  originating  from 
private  lands  within  the  same 
geographic  or  economic  area. 

Transfer  means  to  pass  title,  sell, 
trade,  exchange,  or  otherwise  convey 
unprocessed  timber  to  another  person. 

Unprocessed  Umber  means  trees  or 
portions  of  trees  or  other  roundwood  not 
processed  to  standards  and 
speciiicaiiQns  suitable  £or  end  product 
use  anil  intended  for  remanufacture. 


Willful  disregard  means  intentionally 
committing  an  act  which  is  prohibited. 
This  standard  applies  only  to  the 
prohibition  against  exporting 
unprocessed  Federal  timber  (including 
causing  unprocessed  timber  to  be 
exported). 

Willfully  means  intentionally 
committing  an  act  which  is  prohibited 
by  the  Act  or  regulations  issued  under 
the  Act,  notwithstanding  that  such 
violation  may  not  have  caused  the 
export  of  unprocessed  Federal  timber  in 
violation  of  the  Act. 

§  223.167    Determinations  of  unprocessed 
timber. 

[a]  All  species  except  western  red 
cedar.  Unprocessed  limber,  as  defined 
in  §  223.186  of  this  subpart,  is  intended 
for  remanufacture  and  does  not  include 
timber  processed  info  any  one  of  the 
following: 

(1)  Lumber  or  construction  timbers, 
except  western  red  cedar,  meeting 
current  American  Lumber  Standards 
Grades  or  Pacific  Lumber  Inspection 
Bureau  Export  R  or  N  list  grades,  sawn 
on  4  sides,  not  intended  for 
remanufacture.  To  determine  whether 
such  lumber  or  construction  limbers 
meet  this  grade  and  intended  use 
standard,  the  shipper  of  record  must 
have  in  its  possession  for  each 
shipment,  and  available  for  inspection 
upon  the  request  of  the  Forest  Service: 

(i)  A  legible  copy  of  a  lumber 
inspection  certificate  certified  by  a 
lumber  inspection/grading  organization 
generally  recognized  by  the  industry  as 
setting  a  selling  standard,  and 

(ii)  An  original  certificate  by  the 
manufacturer  that  the  material  in  the 
shipment  has  been  manufactured  for  a 
specific  order  fcr  end  product  use,  not 
intended  for  remanufacture,  with  a  copy 
of  such  order  and  specifications 
attached. 

(2)  Lumber,  construction  timbers,  or 
cants  for  remanufacture,  except  western 
red  cedar,  meeting  current  American 
Lumber  Standards  Grades  or  Pacific 
Lumber  Inspection  Bureau  Export  R  or  N 
list  clear  grades,  sawn  on  4  sides,  not  to 
exceed  12  inches  in  thickness.  To 
determine  whether  such  lumber, 
timbers,  or  cants  meet  this  grading 
standard,  the  shipper  of  record  must 
have  in  its  possession  for  each  shipment 
and  available  for  inspection  upon  the 
request  of  the  Forest  Service,  a  legible 
copy  of  a  lumber  inspection  certificate 
certified  by  a  lumber  inspection/grading 
organization  generally  recognized  by  the 
industry  as  selling  a  selling  standard. 

(3)  Lumber,  construction  timbers,  or 
cants  for  remanufacture,  except 
Western  Red  Cedar,  that  do  not  meet 
the  grades  referred  to  in  paragraph  (a)(2) 


of  this  section  and  are  sawn  on  4  sides, 
with  wane  less  than  V*  of  any  face,  not 
exceeding  8^4  inches  in  thickness. 

(4)  Chips,  pulp,  or  pulp  products. 

(5)  Veneer  or  plywood. 

(6)  Poles,  posts,  or  piling  cut  or  treated 
with  preser\alives  for  use  as  such. 

(7)  Shakes  or  shingles. 

(6)  Aspen  or  other  pulpwood  bolts,  not 
exceeding  100  inches  in  length,  exported 
for  processing  into  pulp. 

(9)  Pulp  logs  or  cull  logs  to  be 
processed  at  domestic  pulp  mills, 
domestic  chip  plants,  or  other  domestic 
operations  for  the  purpose  of  conversion 
of  the  log  into  chips. 

(b)  Western  red  cedar.  Unprocessed 
western  red  cedar  timber  does  not 
include  manufactured  lumber  authorized 
to  be  exported  under  license  by  the 
Department  of  Commerce  and  lumber 
from  private  lands  processed  to 
standards  established  in  the  lumber 
grading  rules  of  the  American  Lumber 
Standards  Association  or  the  Pacific 
Lumber  Inspection  Bureau,  or  limber 
processed  into  any  of  the  following: 

(1)  Lumber  of  American  Lumber 
Standards  Grades  of  Number  3 
dimension  or  better  and/or  Pacific 
Lumber  Inspection  Bureau  Export  R-List 
Grades  of  Number  3  Common  or  better. 
To  determine  whether  such  lumber 
meets  these  established  standards  and 
grades,  the  shipper  of  record  must  have 
in  its  possession  for  each  shipment,  and 
available  for  inspection  upon  the 
request  of  the  Forest  Service,  a  legible 
copy  of  a  lumber  inspection  certificate 
certified  by  a  lumber  inspection/grading 
organization  generally  recognized  by  the 
industry  as  setting  a  selling  standard. 
Export  restrictions  governing  western 
red  cedar  products  are  in  section  7(i)  of 
the  Export  Administration  Act  of  1979  as 
amended  (50  U.S.C.  appendix  2406(i)) 
and  implementing  regulations  at  15  CFR 
777.7; 

(2)  Chips,  pulp,  and  pulp  products; 

(3)  Veneer  and  plywood: 

(4)  Poles,  posts,  piling  cut  or  treated 
with  preservatives  for  use  as  such  and 
not  intended  to  be  further  processed;  or 

(5)  Shakes  and  shingles. 

§  223. 1 88    Prohibitions  against  exporting 
Federal  timber. 

No  person  who  acquires  unprocessed 
timber  originating  from  Federal  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  may  export  such 
timber  from  the  United  States,  or  sell, 
trade,  exchange,  or  otherwise  convey 
such  timber  to  any  other  person  for  the 
purpose  of  exporting  such  limber  from 
the  United  States.  This  prohibition  does 
not  apply  to  specific  quantities  of  grades 
and  species  of  such  unprocessed  Federal 
limber  as  the  Secretary  of  Agriculture 


may  determine  to  be  surplus  to  domestic 
manufacturing  needs 

§223.189    Prohibitions  against 
substitution. 

(a)  Direct  substitution  prohibition. 
Except  as  otherwise  provided  by  this 
section: 

(1)  No  person  may  purchase 
unprocessed  timber  originating  from 
Federal  lands  directly  from  a 
department  or  agency  of  the  United 
States  if  such  unprocessed  timber  is  to 
be  used  in  substitution  for  exported 
unprocessed  timber  originating  from 
private  lands; 

(2)  No  person  may  purchase 
unprocessed  timber  originating  from 
Federal  lands  if  such  person  has,  during 
the  preceding  24-month  period,  exported 
unprocessed  timber  originating  from 
private  lands;  or 

(31  No  person  may  purchase 
unprocessed  timber  originating  from 
Federal  lands  if  such  person  sells  or 
otherwise  transfers  unprocessed  timber 
originating  from  private  lands  west  of 
the  100th  meridian  in  the  contiguous  48 
States  to  a  third  party,  if  that  third  party 
or  successive  parties  exports  that 
unprocessed  private  timber.  A  third 
party  or  successive  parties  who  acquire 
such  unprocessed  timber  originating 
from  private  lands  west  of  the  100th 
meridian  in  the  contiguous  48  states  may 
not  export  such  timber. 

(b)  Exemptions.  (1)  Pursuant  to 
subsection  490(c)  of  the  Act  (16  U.S.C. 
620b).  all  persons  who  apply  for  a 
sourcing  area  by  December  20, 1990,  in 
accordance  with  §  223.190  of  this 
subpart,  are  exempt  from  the  prohibition 
against  substitution,  in  accordance  with 
§  223.189(a)  of  this  subpart,  until  such 
time  that  the  approving  official  approves 
or  disapproves  the  application. 

(2)  Pursuant  to  section  490(a)  of  the 
Act  (16  U.S.C.  620b),  an  exemption  to 
the  prohibition  in  §  223.189(a)(2)  of  this 
subpart  is  provided  to; 

(i)  A  person  with  a  historic  export 
quota  who  submits  a  certification  in 
accordance  with  §  223.189  (c)  and  (d)  of 
this  subpart;  and 

(ii)  A  non-manufacturer  who  submits 
a  certification  in  accordance  with 
§  223.192  of  this  subpart. 

(3)  Pursuant  to  subsection  490(c)  of  the 
Act  (16  U.S.C.  620bl,  the  prohibition 
against  direct  substitution  does  not 
apply  to  a  person  who  acquires 
unprocessed  timber  originating  from 
Federal  lands  within  an  approved 
sourcing  area,  does  not  export 
unprocessed  timber  originating  from 
private  lands  within  the  approved 
sourcing  area  while  the  approval  is  in 
effect,  and,  if  applicable,  receives  a 
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waiver  of  the  prohibition  against 
exporting  unprocessed  timber 
originating  from  private  lands  within  the 
sourcing  area  during  the  preceding  24 
months,  in  accordance  with  §  223.139  (H 
and  (g)  of  thi»  subpart. 

(c)  Historic  export  quota  exemption. 
The  prohibition  against  the  purchase  of 
Federal  timber  for  a  person  who  has 
exported  unprocessed  timber  originating 
from  pnvate  lands,  within  the  preceding 
24-month  period,  shall  not  apply  to  a 
person  with  a  historic  export  quota 
approved  by  the  Secretary  and  who  has 
been  exporting  unprocessed  private 
timber  in  accordance  with  the  log  export 
and  substitution  regulations  of  the 
Secretary  of  Agriculture  at  36  CFR  part 
223.  subpart  D,  in  effect  before  August 
20,  199a  if: 

(1)  That  person  cerufies  in  writing  to 
the  Regional  Forester  of  the  Region 
administering  the  historic  export  quota, 
on  or  before  November  20,  1990,  that  the 
person  will  cease  exporting  unprocessed 
timber  originating  from  private  lands  on 
or  before  February  2a  1991.  and 

{2)  The  exporting  does  cease  in 
accordance  with  such  certification. 

(d)  Application  for  historic  export 
quota  exemption.  To  obtain  an 
exemption  from  the  prohibition  against 
expori  within  the  preceding  24-month 
period  for  purchasing  Federal  lunber 
based  on  an  approved  historic  export 
quota  described  in  preceding  paragraph 
(c)  of  this  section,  a  person  must  apply 
in  writing  to  the  applicable  Regional 
Forester  on  or  before  November  20, 
1990.  The  certificate  must  be  notarized. 
The  application  shall  be  on  company 
letterhead  and.  in  the  case  of  a 
corporation,  with  its  corporate  seal 
afTixed.  and  must  include: 

(11  An  agreement  to  rstam  records  of 
all  transactions  involving  acquisition 
and  disposilion  of  unprocessed  timber 
from  both  pnvate  and  Federal  lands 
within  the  area(.sl  involved  in  the 
certificetion,  for  a  period  of  three  (3) 
years  beginning  November  20,  1990.  and 
to  make  such  records  available  for 
inspection  upon  the  request  of  the 
Pegional  Forester,  or  other  official  to 
whom  such  authority  has  been 
delegated. 

(2)  A  signed  certification  which  reads 
as  follows: 

I  have  purchased,  under  na  historic  export 
quota  approved  by  the  Secretary  of 
.Agncuhure.  unprocessed  timber  ori«in«tir.g 
from  Federal  lands  located  west  of  the  100th 
meridian  in  the  contiguous  48  Slates  during 
the  preceding  24  mon<h«  in  direct  substitution 
for  e:\poited  anprooessed  timber  originating 
irom  pnvate  land«.  I  deiire  to  purchase 
direcily  from  d  departnenl  or  agency  of  the 
United  States,  unprocessed  lunber  originaling 
from  Federal  lands  located  in  such  area  of  the 


United  States.  1  make  this  cerlificalion  for  the 
exeaiptioii  from  the  prohibition  againal 
export  within  the  preceding  24-nJonlh  period 
for  purchasing  Federal  limber  required  by  the 
Forest  Resources  Conservation  and  Shortage 
Relief  Act  of  1990.  (Pub.  L  No.  101-382, 
August  20. 1990.  16  U.S.C.  Sec.  620  et  seq) 
(Act).  I  hereby  certify  Ihiil  i  will  cease  all 
exporting  of  such  unprocessed  private  timber 
from  lands  west  of  the  100th  meridian  in  the 
«  contiguous  States  of  the  Liniled  States  by 
February  20,  1<W1  !  make  this  certification 
with  full  knowiedge  and  untierstanding  of  the 
requirements  of  this  Act  and  do  fully 
understand  that  failure  to  cease  such 
exporting  as  certified  will  be  a  violation  of 
this  Act  (16  U.S.C.  Sec.  620d)  and  the  False 
Statements  Act  (18  U.S.C.  Sec.  1001).  and  may 
subject  me  to  the  penalties  and  remedies 
provided  for  such  violation. 

(31  The  certification  must  be  signed  by 
the  person  making  such  certification  or. 
in  the  case  of  a  corporation,  by  its  chief 
executive  officer. 

(e)  Indirect  substitution  prohibition. 
No  person  may  purchase  from  any  other 
person  unprocessed  limber  originating 
from  Federal  lands  if  such  person  would 
•  be  prohibited  by  paragraph  (a)  of  this 
section  from  purchasing  such  limber 
directly  from  a  department  or  agency  of 
the  United  States.  The  prohibition  in  this 
paragraph  does  not  apply  to  the 
following: 

(1)  To  the  acquisition  of  unprocessed 
western  red  cedar,  which  is 
domestically  processed  into  finished 
products. 

(2)  To  a  person  who  acquires 
unprocessed  timber  originating  from 
Federal  lands  within  an  approved 
sourcing  area,  does  not  export 
unprocessed  timber  originating  from 
private  lands  within  the  approved 
sourcing  area  while  the  approval  is  in 
effect,  and.  if  applicable,  receives  a 
waiver  of  the  prohibition  against 
exporting  unprocessed  timber 
originating  from  private  lands  within  the 
sourcing  area  during  the  preceding  24 
months  in  accordance  wnth  |  223.189  (f) 
and  (g)  of  this  subpart. 

(f)  Waiver  within  a  sourcing  area.  The 
prohibitions  against  direct  and  indirect 
acquisition  of  unprocessed  timber 
originating  from  Federal  lands  do  not 
apply  if  a  person  acquires  such  hmber 
from  within  an  approved  sourcing  area 
located  west  of  the  lOClh  meridian  in  the 
48  contiguous  Stales,  and  has  not 
exported  unprocessed  timber  originating 
f.-om  private  lands  located  within  the 
approved  sourcing  area  during  the 
preceding  24  months  and  during  the 
period  the  sourcing  area  is  in  effect. 
docs  not  export  such  private  timber 
f.'-om  within  the  approved  80uix;ing  area. 
The  applicable  Regional  Forester  may 
waive,  in  writing,  the  prohibition  against 
export  within  the  preceding  24-month 


period  for  any  peison  who  cei  lifies  in 
writing,  on  or  before  November  2a  1990. 
that  on  or  before  February  20. 1991.  that 
person  will  cease  exporting  unprocessed 
timber  originating  from  private  land* 
within  the  approved  80urt:ing  area  for  a 
period  of  not  less  than  three  (3)  years, 
(g)  Application  for  waiver  within  a 
sourcing  area.  To  obtain  a  waiver  of  the 
prohibition  against  export  within  the 
preceding  24-month  period  for 
purchasing  Federal  timber  described  in 
paragraph  (f)  of  this  section,  a  person 
must  submit  a  request  for  waiver,  in 
writing,  to  the  Regional  Forester  of  the 
region  in  which  the  manufacturing 
facility  being  sourced  is  located,  which 
must  be  received  by  the  Regional 
Forester  on  or  before  November  20, 
1990.  and  which  must  be  signed  by  the 
person  making  such  request  or.  in  the 
case  of  a  corporation,  by  its  chief 
executive  officer.  The  request  for  waiver 
must  be  notarized.  The  request  shall  be 
on  company  letterhead  and,  in  the  caoe 
of  a  corporation,  with  its  corporate  seal 
affixed,  and  must  include: 

(1)  An  agreement  to  retain  records  of 
all  transactions  involving  acquisition 
and  disposition  of  unprocessed  timber 
from  both  private  and  Federal  lands 
within  the  area(s)  involved  in  the  waiver 
request,  for  a  period  of  three  (3)  years 
beginning  November  2a  1990,  and  to 
make  such  records  available  for 
inspection  upon  the  request  of  the 
Regional  Forester,  or  other  official  to 
whom  such  authority  has  been 
delegated. 

(2)  A  signed  certification  statement 
which  reads  as  follows; 

1  have  engaged  in  exporting  of  unprocessed 
timber  originating  from  private  land  located 
within  the  sourcing  area  Tor  which  1  am 
applying.  1  desire  to  purchase  directly  from  a 
department  or  agency  of  the  United  States 
unprocessed  limber  originating  from  Fcderiil 
lands  located  within  the  desired  sourcing 
area.  I  hereby  request  waiver  of  the 
prohibition  against  export  within  the 
preceding  24-month  period  for  purchasing 
Federal  timber  required  by  the  Forest 
Resources  Conservation  and  Shortage  Relief 
Act  of  1990  (Pub.  L.  No.  101-382.  August  20. 
1990. 16  U.S.C.  620  et  seq)  (Act).  1  hereby 
certify  that  I  will  cease  all  exporting  of  such 
unprocessed  private  timber  from  within  the 
desired  sourcing  area  by  February  20. 1991. 
and  will  not  resume  such  exporting  for  a 
period  of  not  less  than  three  (31  years.  I  make 
this  certificjition  with  full  knowledge  and 
understanding  of  the  requireraenls  of  this  Act 
and  do  fully  understand  that  failure  to  cease 
such  exporting  as  certified  will  be  a  violation 
of  section  492  of  this  Act  (18  U.S.C  620d)  and 
the  False  Slatewwnts  Act  (IB  U.S.C  1001). 
and  may  subject  me  to  the  penalties  and 
remedies  provided  for  such  violation. 


Federal  Register  /  Vol.  56.  No.  19  /  Tuesday.  ]anuary  29.  1991  /  Proposed  Rules 


3371 


§  223.190    Sourcing  area  procedures. 

(a)  Subject  to  the  restrictions 
described  in  §  223.189  of  this  subpart 
and.  except  as  provided  in  paragraph  (b) 
of  this  section,  any  person  who  owns  or 
operates  a  manufacturing  facility,  may 
apply  for  a  sourcing  area  exception  to 
the  substitution  prohibitions  in 
accordance  with  the  procedures  of  this 
section.  The  direct  substitution 
prohibitions  shell  not  apply  to  a  person 
applying  for  a  sourcing  area  before 
December  20. 1990,  and  until  such 
sourcing  area  application  is  approved  or 
disapproved  bv  the  Secretary. 

(b)  As  provided  in  the  Act.  a  person 
who  has  requested  an  exemption  or 
waiver  of  the  prohibition  against  export 
within  the  preceding  24-month  period, 
pursuant  to  §  223.189  of  this  subpart, 
must  apply  for  the  desired  sourcing  area 
on  or  before  December  20, 1990. 

(c)  Applications.  Sourcing  area 
applications  shall  include: 

(1)  A  map  of  sufficient  scale  and 
detail  to  clearly  show: 

(')  The  applicant's  desired  sourcing 
area  boundary.  This  boundary  will 
include  both  the  private  and  Federal 
lands  from  which  the  applicant  intends 
to  acquire  unprocessed  timber  for 
sourcing  its  manufacturing  facilities; 

(ii)  The  location  of  the  timber 
manufacturing  facihties  owned  or 
operated  by  the  applicant  within  the 
proposed  sourcing  area  where  the 
person  intends  to  process  timber 
criginating  from  Federal  land; 

(iii)  The  location  of  private  lands 
within  and  outside  the  desired  sourcing 
area  where  the  person  has.  within  the  12 
months  immediately  preceding  the  date 
of  the  application,  acquired  unprocessed 
timber  originating  from  private  land 
which  was  exported,  sold,  traded, 
exchanged,  or  otherwise  conveyed  to 
another  person  for  the  purpose  of 
exporting  such  timber 

(2)  A  list  of  other  persons  with  timber 
manufacturing  facilities  located  within 
the  same  general  vicinity  as  the 
applicant's  facilities: 

(3)  Any  other  information  the 
applicant  may  believe  is  appropriate  to 
support  approval  of  the  requested 
sourcing  area;  and 

(4)  A  statement  signed  by  the  person 
certifying  under  the  penalties  provided 
in  section  492  of  this  Act  (16  U.S.C.  620d) 
and  the  False  Statements  Act  (18  U.S.C. 
1001)  that  the  information  provided  in 
support  of  the  apphcation  is  true, 
complete,  and  accurate  to  the  best  of  the 
applicant's  knowledge.  The  statement 
shall  read  as  follows: 

I  certify  under  penalties  of  16  U.S.C.  620d 
and  18  U.S.C.  1001.  that  the  information 
provided  in  support  of  this  application  is  true, 
complete,  and  accurate  to  the  best  of  my 


knowledge  concerning  my  timber  purchasing 
and  export  patterns.  I  certify  that  ihe 
information  provided  concerning  my  timber 
purchasir.j  and  export  patterns  fuily  and 
accurately  reflects  to  the  best  of  my 
knowledge  the  boundaries  of  the  sourcing 
area  for  which  I  am  applying  I  make  "his 
certification  with  full  knowledge  and 
understanding  of  the  export  and  substitution 
r-  striclions  of  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of  1990 
(16U.SC.  620e/sP(7  )  (Aci)  and  fully 
understand  that,  if  this  application  is 
approved,  exporting  unprocesssed  pnvate 
tim'oer  originating  from  within  ihe  approved 
s.ourcing  area,  or  if  this  application  is  denied, 
fjiiure  to  stop  purchasing  Federal  umber. 
from  within  the  proposed  sourcing  area, 
except  as  provided  under  the  Act.  within  the 
time  period  and  amounts  provided  by  the 
Act.  will  be  a  violation  of  section  492  of  this 
Act  (16  U.S.C.  620d)  and  the  False  Statements 
Act  (18  U.S.C.  1001),  and  may  subject  me  to 
the  penalties  and  remedies  provided  for  such 
violation. 

(d)  Confidential  information. 
Applications  are  not  confidential 
information.  However,  if  a  person  does 
submit  confidential  information,  it 
should  be  marked  as  confidential  and 
will  be  afforded  the  rights  and 
protection  provided  under  the  Freedom 
of  Information  Act. 

(e)  Where  to  wake  application. 
Application  for  a  sourcing  area  shall  be 
made  to  the  Forest  Service  Regional 
Forester  of  the  region  in  which  the 
manufacturing  facility  being  sourced  is 
located.  Where  the  sourcing  area 
application  will  cover  purchases  from 
more  than  one  agency,  application  is  to 
be  made  to  the  agency  from  which  the 
applicant  expects  to  purchase  the 
preponderance  of  the  Federal  timber. 
The  lead  agency  shall  make  the  decision 
on  consultation  with,  and  upon  co- 
signature  of.  the  other  agencies.  Two 
complete  copies  of  the  application  must 
be  sent  to  each  agency  concerned. 

(.r)  Signatory  procedures.  Sourcing 
area  applications  must  be  signed  by  the 
person  making  the  request,  or  in  the 
case  of  a  corporation,  by  its  chief 
executive  officer,  and  must  be  notarized. 
The  application  shall  be  on  company 
letterhead,  and  in  the  case  of  a 
corporation,  with  its  corporate  seal 
affixed. 

(g)  Approval  authority  and  hearings. 
For  each  person  submitting  an 
application,  the  Regional  Forester  or 
other  such  approving  official  to  whom 
such  authority  has  been  delegated,  shall 
on  the  record  and  after  an  opportunity 
for  a  hearing,  approve  or  disapprove  the 
proposed  sourcing  area. 

(h)  Application  review  and  hearing 
procedures.  The  application  review  and 
hearing  process  is  as  follows: 

(1)  Upon  receipt  of  application,  the 
approving  official  shall  notify  other 


parties  of  the  application,  and  mvite 
written  comments,  to  be  received  no 
later  than  30  days  fiom  date  of  notice. 
Notification  will  consist  of  publication 
of  a  notice  in  newspapers  of  general 
circulation  in  the  area  included  in  the 
sourcing  area  application.  Additional 
notification  will  be  made  through 
agency  mailing  lists. 

(2)  After  the  comment  period,  the 
applicant  and  other  parties  who 
submitted  written  comments  will  be 
allowed  ten  (10)  working  days  to  review 
the  wriiten  comments  and  request  a 
hearing  before  the  approving  official. 

(3)  The  approving  official  shall 
schedule  a  hearing,  if  one  is  requested, 
within  30  days  after  the  period  for 
reviewing  written  comments  lapses,  and 
shall  notify  all  parties  who  submitted 
written  comments  of  the  date,  place  and 
time. 

(4)  The  applicant  will  be  notified  of 
the  approving  official's  decision  on  the 
application  within  four  i^)  months  of 
receipt  of  the  application. 

(5)  The  following  tests  must  be  met  for 
sourcing  area  approval: 

(i)  The  approving  official  must  Hnd 
that  the  proposed  sourcing  area  is 
geographically  and  economically 
separate  from  any  area  that  the 
applicant  harvests  or  expects  to  harvest 
for  export  any  unprocessed  limber 
originating  from  private  lands  In  making 
such  finding,  the  approving  official  shall 
consider  the  timber  purchasing  patterns 
of  the  applicant  on  private  and  Fetiersl 
lands  equally  with  those  of  other 
persons  in  the  same  local  vicinity  and 
the  relative  similarity  of  such  purchasing 
patterns. 

(ii)  The  same  local  vicinity  for 
consideration  will  normally  be 
manufacturing  facilities  located  within 
30  miles  of  the  community  where  the 
applicant's  rnfanufacturing  facility  is 
located,  but  may  include  more  distant 
communities  if  manufacturing  facilities 
in  those  communities  are  dependent  on 
the  same  source  of  timber  and  have 
similar  purchasing  patterns. 

(iii)  The  relative  similaiity  of 
purchasing  patterns  of  other  mills  shall 
be  determined  by  considermg  the 
location  and  similarity  of  unprocessed 
timber  being  acquired  and  the  similarity 
of  products  being  produced  by  those 
facilities. 

(iv)  Lines  defining  the  geographic  area 
shall  be  based  on  maior  natural  and 
cultural  features,  including,  but  not 
limited  to  prominent  ridge  systems,  main 
roads  or  highways,  rivers,  political 
subdivisions,  and  not  characterized  by 
random  lines 
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§  223.191    •  *  • 

§  223.192    ProcaduTM  for  a  non- 
manufacturvr. 

(a)  Persons  who  do  not  own  or 
operate  a  manufacturing  facility  (non- 
manufacturer)  are  not  eligible  to  apply 
for  or  be  granted  a  sourcing  area. 

(b)  The  prohibition  against  the 
purchase  of  Federal  timber  for  a  person 
who  has  exported  unprocessed  timber 
originating  from  private  lands  within  the 
preceding  24-month  period  shall  not 
apply,  if  the  person  certified  in  writing 
to  the  Regional  Forester  of  the  region(s) 
in  which  the  person  purchases  National 
Forest  System  timber  by  November  20, 
1990,  that  the  person  will  cease 
exporting  unprocessed  timber 
originating  from  private  lands  by 
February  20, 1991.  for  a  period  of  3  years 
and  the  exporting  does  cease  in 
accordance  with  such  certification. 

(c)  To  obtain  an  exemption  from  the 
prohibition  against  export  within  the 
preceding  24-month  period  for 
purchasing  Federal  timber  described  in 
5  223.189  (a)  and  (b)  of  this  subpart,  a 
person  must  apply  in  writing  to  the 
applicable  Regional  Forester  on  or 
before  November  20. 1990,  The 
application  shall  be  on  company 
letterhead  and.  in  the  case  of  a 
corporation,  *vith  its  corporate  seal 
affixed,  and  must  include: 

(1)  An  agreement  to  retain  records  of 
all  transactions  involving  acquisition 
and  disposition  of  unprocessed  timber 
from  both  private  and  Federal  lands 
within  the  arca(8)  involved  in  the 
certification,  for  a  period  of  three  (3) 
years  beginning  November  20. 1990.  and 
to  make  such  records  available  for 
inspection  upon  the  request  of  the 
Regional  Forester,  or  other  official  to 
whom  such  authority  has  been 
delegated. 

(2)  A  signed  certification  which  reads 
as  follows: 

I  hqve  engaged  in  the  exporting  of 
unprocessed  timlier  originating  from  private 
lands  located  west  of  the  100th  meridian  in 
the  contiguous  48  States  during  the  preceding 
24  months.  I  desire  to  purchase  directly  from 
a  department  or  agency  of  the  United  States, 
unprocessed  timber  originating  from  Federal 
lands  located  in  such  area  of  the  United 
Slates.  I  make  this  certification  for  the 
exemption  from  the  prohibition  against 
export  within  the  preceding  24-month  penod 
for  purchasing  Federal  timhet  required  by  the 
Forest  Resources  Conservation  and  Shortage 
Relief  Act  of  199a  (Pub.  L  No.  101-382. 
August  20, 1990. 16  U.S.C  820  et  aeq.)  (Act).  I 
hereby  ceriify  that  I  will  cease  all  exporting 
of  such  unprocessed  private  timber  from  west 
of  the  100th  meridian  in  the  contiguous  48 
Slates  of  the  United  States  by  February  20, 
1991. 1  make  this  certification  with  full 
knowledge  and  understanding  of  the 
requirements  of  this  Act  and  do  fully 


understand  that  failure  to  cease  such 
exporting  as  certified  will  be  a  violation  of 
this  Act  (16  U.S.C.  620d)  and  the  False 
Statements  Act  (18  U.S.C.  1001),  and  may 
subject  me  to  the  penalties  and  remedies 
provided  for  such  violation. 

(3)  The  certification  must  be  signed  by 
the  person  making  such  certification  or, 
in  the  case  of  a  corporation,  by  its  chief 
executive  officer.  The  certificate  must  be 
notarized 

§223.193    Procedure*  (Of  reporting 
acqultltlon  and  disposition  of  unprocessed 
Federal  timber. 

(a)  Annual  reports.  Each  person  who 
acquires  unprocessed  timber  originating 
from  National  Forest  System  lands 
located  west  of  the  100th  meridian  in  the 
48  contiguous  States  shall  submit  an 
annual  report  on  a  form  provided  by  the 
Forest  Service  on  the  acquisition  and 
disposition  of  such  timber.  Such  report 
shall  be  on  a  fiscal  year  basis  and  shall 
be  sent  to  the  appropriate  Regional 
Forester  not  later  than  December  1  of 
each  year,  beginning  December  1. 1991. 
The  form  shall  include: 

(1)  A  statement  of  the  volume  of 
unprocessed  Federal  timber  in  inventory 
at  the  beginning  of  the  fiscal  year, 

(2)  A  statement  of  the  volume,  from 
whom  acquired,  origin,  date  of 
acquisition,  sale  name.  US.  contract 
number,  log  brand,  bar  coded  tag 
number,  and  other  markings  of 
unprocessed  Federal  timber  that  the 
person  acquired; 

(3)  A  statement  of  the  volume  of 
unprocessed  Federal  timber  that  was 
processed  in  an  owned  or  operated 
manufacturing  facility; 

(4)  A  statement  of  the  volume,  to 
whom  transferred,  origin,  date  of 
disposal,  sale  name,  U.S.  contract 
number,  log  brand,  bar  coded  tag 
number,  and  other  markings  of 
unprocessed  Federal  timber  sold, 
exchanged,  or  otherwise  conveyed  to 
another  person; 

(5)  A  statement  of  volume  of 
unprocessed  Federal  timber  held  in 
inventory  at  the  end  of  the  fiscal  year 

(6)  An  agreement  to  retain  records  of 
all  such  transactions  involving 
unprocessed  Federal  timber,  and  to 
make  such  records  available  for 
inspection  upon  request  of  an  authorized 
official  of  the  United  States  for  three  (3) 
years  from  date  of  disposal  by 
manufacturing  or  transfer  and 

(7)  A  certificate  stating  that  the 
information  supplied  is  a  true,  accurate, 
current,  and  complete  statement  of  the 
receipt  and  disposition  of  unprocessed 
timber  originating  from  Federal  lands  to 
the  best  of  the  certifier's  knowledge.  The 
certificate  acknowledges  that  failure  to 
report  completely  and  accurately  the 


receipt  and  disposition  of  timber  will 
subject  the  certifier  to  the  penalties  and 
remedies  in  the  Act  and  the  penalties  in 
the  False  Statements  Act  (18  U.S.C. 
1001).  The  certifier  must  acknowledge 
that  he/she  has  read  and  understands 
the  form.  The  certification  states  that 
the  information  provided  is  not 
confidential. 

(b)  Transfer  of  unprocessed  Federal 
timber  Each  person  who  transfers  to 
another  person  unprocessed  timber 
originating  from  Federal  lands  shall, 
before  completing  such  transfer: 

(1)  Provide  to  such  other  person  a 
written  notice  of  origin,  species,  volume, 
from  whom  acquired,  sale  name,  U.S. 
contract  number,  log  brand,  bar  coded 
tag  number,  and  other  markings  of 
unprocessed  Federal  timber  on  a  form 
provided  by  the  Forest  Service; 

(2)  Certify  that  the  information 
supplied  is  a  true,  accurate,  current,  and 
complete  statement  to  the  best  of  the 
certifier's  knowledge,  and  agreeing  to 
send  the  form  to  the  National  Forest,  the 
Bureau  of  Land  Management  District,  or 
other  office  as  agreed,  that  administers 
the  lands  from  which  the  timber 
originated  within  10  days  of  the  transfer 
and  retain  a  copy  for  the  certifier's 
records.  The  certifier  agrees  to  obtain  a 
fully  completed  notice  of  origin  form 
from  the  transferee.  The  certifier 
acknowledges  that  failure  to  report 
completely  and  accurately  the  receipt 
and  disposition  and/or  transfer  of 
unprocessed  Federal  timber  will  subject 
the  certifier  to  the  penalties  and 
remedies  in  the  Act  (16  U.S.C.  620  et 
seq.)  and  the  penalties  in  the  False 
Statements  Act  (18  U.S.C.  1001).  The 
certifier  also  must  acknowledge  that  he/ 
she  has  read  and  understands  the  form. 
The  certificate  also  states  that  the 
information  provided  is  not  confidential. 

(3)  Agree  to  retain  records  of  all 
transactions  involving  unprocessed 
Federal  timber  for  a  period  of  three  (3) 
years  from  the  date  of  transfer  and  to 
make  all  records  involving  log 
transactions  available  to  an  appropriate 
U.S.  government  official  upon  request. 

(4)  Send  a  copy,  within  10  days  of 
such  transfer,  of  all  notices, 
acknowledgements,  and  agreements, 
required  by  this  section  to  the 
appropriate  Regional  Forester,  or  other 
official  to  whom  such  authority  is 
delegated. 

(5)  Obtain  from  the  person  acquiring 
such  timber  on  the  same  form  provided 
by  the  Forest  Service: 

(i)  An  agreement  to  retain  for  a  period 
of  three  (3)  years  from  date  of  transfer 
the  records  of  all  sales,  exchanges,  or 
other  disposition  of  such  timber,  and 
make  such  records  available  for 
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inspection  upon  the  request  of  an 
authorized  official  of  the  United  States; 

(ii)  An  agreement  to  maintain  and/or 
replace  all  marks  and  tags  identifying 
the  Federal  origin  of  each  piece  of 
unprocessed  Federal  timber  as 
described  in  S  223.195; 

(iii)  An  agreement  to  complete  a 
notice  or  origin  form  and  receive 
acknowledgement  of  Federal  origin  and 
receive  an  agreement  to  comply  with  the 
Act  and  regulations  in  such  form  if  the 
person  transfers  any  or  all  of  the  timber 
listed  in  the  document; 

(iv)  An  acknowledgement  of  the 
prohibition  against  acquiring 
unprocessed  Federal  timber  from  a 
person  who  is  prohibited  by  the  Act 
from  purchasing  the  timber  directly  from 
the  United  States; 

(v)  An  acknowledgement  of  the 
prohibitions  against  exporting 
unprocessed  Federal  timber  and  against 
acquiring  such  timber  in  substitution  for 
unprocessed  private  timber  west  of  the 
100th  meridian  in  the  continguous  48 
States; 

(vi)  A  certification  stating  its  business 
size  and  manufacturing  classification,  in 
compliance  with  the  Small  Business 
Administration  Regulations  at  13  CFR 
part  121;  and 

(vii)  A  certificate  stating  that  the 
person  has  received  the  notice  of  origin 
form,  that  the  information  supplied  is  a 
true,  accurate,  current,  and  complete 
statement  of  the  receipt  and  disposition 
of  the  unprocessed  timber  originating 
from  Federal  lands  to  the  best  of  the 
certifier's  knowledge,  and  stating  that 
the  certifier  is  eligible  to  acquire 
unprocessed  timber  originating  from 
Federal  lands  in  accordance  with  the 
Act.  The  certifier  acknowledges  that 
failure  to  report  completely  and 
accurately  the  transfer  of  unprocessed 
Federal  timber  will  subject  the  certifier 
to  the  penalties  and  remedies  in  the  Act 
(16  U.S.C.  620  et  seq]  and  the  penalties 
in  the  False  Statements  Act  (18  U.S.C. 
1001).  The  certifier  also  must 
acknowledge  that  he/she  has  read  and 
understands  the  form.  The  certification 
states  that  the  information  provided  is 
not  confidential. 

§  223.194    Procedure  for  reporting  the 
acquisition  and  disposition  of  unprocosaed 
prtvsts  timbsr. 

(a)  Notice  of  domestic  processing 
requirement  Each  person  who  acquires 
unprocessed  timber  originating  from 
federal  lands  located  west  of  the  100th 
meridian  in  the  46  contiguous  States, 
and  who  also  possesses  or  acquires 
unprocessed  private  timber  from  private 
lands  located  west  of  the  100th  meridian 
in  the  48  contiguous  States,  or  from 
private  lands  located  within  an 


approved  sourcing  area,  and  in  turn 
sells,  trades  or  otherwise  conveys  such 
unprocessed  private  timber  to  another 
person,  must  include  a  statement 
notifying  such  person  acquiring  the 
unprocessed  private  timber  that  such 
private  timber  must  be  domestically 
processed.  Such  statement  on  a  form 
provided  by  the  Forest  Ser\'ice  must 
accompany  each  transaction  involving 
such  unprocessed  private  timber,  and 
shall  provide: 

(1)  Notice  to  the  person  receiving  the 
unprocessed  private  timber  that 
exporting  that  timber  would  \nolate  the 
regulations  at  36  CFR  part  223 
prohibiting  substitution; 

(2)  Notice  to  the  person  receiving  the 
unprocessed  private  timber  that  the 
timber  has  been  identified  for  domestic 
manufacturing  by  a  spot  of  highway 
yellow  paint  that  must  be  retained  on 
the  timber 

(3)  For  the  acknowledgement  of  the 
notice  by  the  receiving  person; 

(4)  For  an  agreement  to  include  the 
statement  in  any  subsequent  transaction 
documents; 

(5)  A  signed  copy  of  the  transaction 
statement  to  be  mailed  to  the  Regional 
Forester  within  10  days  of  the 
transaction;  and 

(6)  An  agreement  to  retain  records  of 
all  transactions  involving  the  acquisition 
and  disposition  of  luiprocessed  timber 
from  Federal  or  private  lands  for  a 
period  of  three  (3)  years  from  the  date  of 
disposal  by  manufacturing  or  transfer. 

(b)  Statement  of  notice  and 
acknowledgement.  The  notice  and 
acknowledgement  statement  for  transfer 
of  private  timber  required  to  be 
domestically  processed  shall  read  as 
follows:  "I  (name  of  person  transferring 
timber)  hereby  notify  (name  of  person 
receiving  timber)  that  the  unprocessed 
timber  involved  in  this  transaction  must 
be  domestically  manufactured  into 
lumber  or  other  products  in  accordance 
with  the  Forest  Resources  Conservation 
and  Shortage  Relief  Act  of  1990  (Act)  (16 
U.S.C.  620  et  seq.]  and  its  implementing 
regulations.  All  unprocessed  logs 
requiring  domestic  manufacturing  are 
identified  by  yellow  paint  markings  and 
may  not  be  exported.  A  copy  of  this 
statement  will  be  mailed  by  me  to  the 
Forest  Service  Regional  Forester  in 
whose  Region  this  transaction  has 
occurred  within  10  days  of  this  transfer. 
I  agree  to  retain  records  of  all 
transactions  involving  the  acquisition 
and  disposition  of  unprocessed  timber 
from  all  sources  for  a  period  of  three  (3) 
years  from  the  date  of  disposal  by 
manufacture  or  transfer.  1  acknowledge 
that  failure  to  comply  with  the  domestic 
manufacturing  requirements  of  this 
unprocessed  timber  or  failure  to  notifj- 


subsequent  persons  of  such  requirement, 
will  subject  me  to  the  civil  penalties  and 
administrative  remedies  provided  in  the 
Act  and  regulations  issued  under  the 
Act.  1  understand  that  failure  to 
completely  and  accurately  report  and 
identify  such  unprocessed  timber  would 
be  a  violation  of  the  Act  and  regulations 
issued  under  the  Act  and  the  False 
Statements  Act  (18  U.S.C.  1001). 

(Signature  of  transferor  and  datel 

I  (Name  of  person  receiving  timber) 
hereby  acknowledge  receiving  notice 
that  in  accordance  with  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (16  U.S.C.  620  et  seq.] 
and  its  implementing  regulations,  the 
unprocessed  timber  involved  in  this 
transaction  requires  domestic 
manufacturing,  and  may  not  be 
exported.  I  certify  that  I  will  notify,  in 
like  manner,  any  subsequent  person  to 
whom  I  may  transfer  any  of  this 
unprocessed  timber  of  the  domestic 
manufacturing  requirement  and 
prohibition  against  exporting.  I  further 
agree  to  retain  records  of  all 
transactions  involving  the  acquisition 
and  disposition  of  unprocessed  timber 
from  all  sources  for  a  period  of  three  (3) 
years  from  the  date  of  disposal  by 
manufacture  or  transfer.  I  acknowledge 
that  failure  to  comply  with  the  domestic 
manufacturing  requirements  of  this 
unprocessed  timber  or  failure  to  notify 
subsequent  persons  of  such  requirement, 
will  subject  me  to  the  civil  penalties  and 
administrative  remedies  provided  in  the 
Act  and  regulations  issued  under  the 
Act.  I  understand  that  failure  to 
completely  and  accurately  report  and 
identify  such  unprocessed  timber  would 
be  a  violation  of  the  Act,  and 
regulations  issued  under  the  Act  and  the 
False  Statements  Act  (18  U.S.C.  1001). 

(Signature  of  transferee  and  date) 

§  223. 195    Procedure*  for  Manttfying  and 
mart(ir)g  unprocesaed  logs. 

(a)  Highway  yellow  paint.  The  use  of 
highway  yellow  paint  on  unprocessed 
logs  west  of  the  100th  mendian  in  the 
contiguous  48  States  shall  be  reserved 
for  identifying  logs  requinng  domestic 
manufacturing. 

(b)  Presening  identification.  All 
identifying  marks  or  tags  placed  on  an 
unprocessed  log.  to  identify  the  National 
Forest  System  origin  of  that  log  and/or 
to  identify  the  log  as  requiring  domestic 
processing,  shall  be  retained  on  the  log 
until  the  log  is  domestically  processed.  If 
the  identifying  marks  or  tags  are  lost, 
removed,  or  become  unreadable  they 
shall  be  replaced.  If  the  log  is  cut  into 
two  or  more  pieces,  each  piece  shall  be 
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identified  in  the  same  manner  as  the 
original  piece. 

(c)  National  Forest  System  logs.  All 
unprocessed  logs  originating  from 
National  Forest  System  timber  sales 
west  of  the  100th  meridian  in  the  48 
contiguous  States  shall  be  marked  on 
each  end  as  follows: 

(1)  Painted  with  a  spot  of  highway 
yellow  paint  not  less  than  three  square 
inches  in  size: 

(2)  Branded  with  a  hammer  brand 
approved  for  use  by  the  Forest 
Supervisor  of  the  National  Forest  from 
which  the  logs  originate.  The  brand 
pattern  may  not  be  used  to  mark  logs 
from  any  other  source  until  such  brand 
pattern  is  released  in  writing  by  the 
Forest  Supervisor. 

(3)  Unprocessed  logs  sold  to  a  third 
party  shall  be  tagged  on  one  end  with  a 
bar  coded  tag.  The  tag  shall  identify  the 
origin  of  the  log  by  timber  sale  contract 
number,  region,  national  forest,  ranger 
district,  and  log  number  and 

(4)  Regional  Foresters  of  Regions  1,  2, 
3,  and  4  may  waive  these  requirements 
on  an  individual  timber  sale  basis  using 
the  following  criteria; 

(i)  There  is  no  history  of  logs  from  any 
origin  being  exported  from  the  area  of 
the  purchaser's  operations; 

(ii)  The  purchaser  certifies  that  he/she 
has  not  exported  or  sold  for  export 
unprocessed  timber  from  private  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  in  the  previous  24 
months.  The  certification  states: 

I  certify  that  I  have  not  exported  or  sold  for 
export  unprocessed  timber  from  private  lands 
west  of  the  100th  meridian  in  the  contiguous 
48  States  in  the  previous  24  months.  I  desire  a 
waiver  of  the  requirements  to  brand,  paint 
dnd  tag  individual  logs  originating  from  the 

timber  sale.  U.S.  contract  number 

pursuant  to  38  CFR  223.195. 1  make  this 
certificaliun  with  full  knowledge  and 
understanding  of  the  requirements  of  the 
Forest  Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (Pub.  L  No.  101-382. 
August  20,  1990;  16  U.S.C  820  et  Beq  ]  (Act) 
and  Its  implementing  regulations  at  36  CFR 
part  223.  I  fuily  understand  that  failure  to 
abide  by  the  terms  of  the  waiver  will  be  a 
violation  of  this  Act  (16  U.S.C.  620,  et  seq  ] 
and  the  False  Statements  Act  (18  U.S.C.  1001) 
and  may  subject  me  to  the  penalties  and 
remedies  provided  for  such  violation. 

:  and 

(iii)  The  purchaser  otherwise  complies 
with  the  regulations  relating  to  transfers 
of  logs  between  persons. 

(d)  Private  logs.  All  unprocessed  logs 
originating  from  private  lands  west  of 
the  100th  meridian  in  the  contiguous  48 
States  that  require  domestic 
manufacturing  pursuant  to  {  223.194  of 
this  subpart  shall  be  painted  on  each 
end  with  a  spot  of  highway  yellow  paint 


not  less  than  three  (3)  square  inches  in 
size. 

§  223. 196    Civil  penalties  for  violation. 

(a)  Exporting  Federal  timber.  If  the 
Secretary  of  Agriculture  finds,  on  the 
record  and  after  providing  an 
opportunity  for  a  hearing,  that  a  person, 
with  willful  disregard  for  the  prohibition 
in  the  Act  against  exporting 
unprocessed  Federal  timber,  exported  or 
caused  to  be  exported  unprocessed 
timber  originating  from  Federal  lands  in 
violation  of  the  Act.  the  Secretary  may 
assess  against  such  person  a  civil 
penalty  of  not  more  than  $500,000  for 
each  violation,  or  3  times  the  gross  value 
of  the  unprocessed  timber  involved  in 
the  violation,  whichever  amount  is 
greater. 

(b)  Other  violations.  If  the  Secretary 
of  Agriculture  finds,  on  the  record  and 
after  providing  an  opportunity  for  a 
hearing,  that  a  person  has  violated  any 
provision  of  the  Act.  or  any  regulation 
issued  under  the  Act  relating  to  National 
Forest  System  lands,  notwithstanding 
that  such  violation  may  not  have  caused 
the  export  of  unprocessed  Federal 
timber  in  violation  of  such  Act.  the 
Secretary  may: 

(1)  Assess  against  such  person  a  civil 
penalty  of  not  more  than  JSOO.OOO.  if  the 
Secretary  determines  that  the  person 
committed  such  violation  willfully; 

(2)  Assess  against  such  person  a  civil 
penalty  of  not  more  than  $75,000  for 
each  violation,  if  the  Secretary 
determines  that  the  person  committed 
such  violation  in  disregard  of  such 
provision  or  regulation;  or 

(3)  Assess  against  such  person  a  civil 
penalty  of  not  more  than  $50,000  for 
each  violation,  if  the  Secretary 
determines  that  the  person  should  have 
known  that  the  action  constituted  a 
violation. 

(c)  Penalties  not  exclusive  and 
judicial  review.  A  penalty  assessed 
under  paragraph  (a)  or  (b)  of  this  section 
shall  not  be  exclusive  of  any  other 
penalty  provided  by  law  and  shall  be 
subject  to  review  in  an  appropriate 
United  States  district  court. 

$223,197    Civil  penalty  Meessmeflt 
procedurea. 

Adjudicatory  procedures  for  hearing 
alleged  violations  of  this  Act  and  its 
implementing  regulations  and  assessing 
penalties  shall  be  conducted  under  the 
rules  of  practice  governing  formal 
adjudicatory  proceedings  instituted  by 
the  Secretary.  Such  procedures  are 
found  at  7  CFR  1.130  et  seq. 

$  223. 1 98    Administrative  remedie*. 

In  addition  to  possible  debarment 
action  provided  under  subpart  C  of  this 


part,  the  Chief  of  the  Forest  Service,  or 
other  official  to  whom  such  authority  is 
delegated,  may  cancel  any  timber  sale 
contract  entered  into  with  a  person 
found  to  have  violated  the  Act  or 
regulations  issued  under  the  Act.  Such  a 
finding,  shall  constitute  a  serious 
violation  of  contract  terms  pursuant  to 
§  223.116(a)(1)  of  this  part. 

§  223.199    Procedures  for  cooperation  with 
other  agencies. 

The  Regional  Foresters  may  enter  into 
agreements  to  cooperate  with  other 
Federal,  State,  and  local  agencies  for 
monitoring,  surveillance,  and 
enforcement  of  this  Act. 

§  223.200    Determinations  of  surplus 
species. 

(a)  Determinations  that  specific 
quantities  of  grades  and  species  are 
surplus  to  domestic  manufacturing 
needs  and  withdrawals  of  such 
determinations  shall  be  made  in 
accordance  with  title  5,  United  States 
Code,  553. 

(b)  Review  of  a  determination  shall  be 
made  at  least  once  in  every  3-year 
period.  Notice  of  such  review  shall  be 
published  in  the  Federal  Register.  The 
public  shall  have  no  less  than  30  days  to 
submit  comments  on  the  review. 

(c)  Alaska  yellow  cedar  and  Port 
Orford  cedar,  those  species  found  by  the 
Secretary  of  Agriculture  to  be  surplus  to 
domestic  processing  needs  pursuant  to 
36  CFR  223.163,  the  rules  in  effect  prior 
to  August  20, 1990,  shall  continue  in  that 
status,  until  such  time  as  new 
determinations  are  published. 

§  223.201    Limitations  on  timber  harvested 
In  Alaska. 

Unprocessed  timber  from  National 
Forest  System  lands  in  Alaska  may  not 
be  exported  from  the  United  States  or 
shipped  to  other  States  without  prior 
approval  of  the  Regional  Forester.  This 
requirement  is  necessary  to  ensure  the 
development  and  continued  existence  of 
adequate  wood  processing  capacity  in 
that  State  for  the  sustained  utilization  of 
timber  from  the  National  Forests  which 
are  geographically  isolated  from  other 
processing  facilities.  In  determining 
whether  consent  will  be  given  for  the 
export  of  timber,  consideration  will  be 
given  to,  among  other  things,  whether 
such  export  will  (a)  permit  more 
complete  utilization  on  areas  being 
logged  primarily  for  local  manufacture, 
(b)  prevent  loss  or  serious  deterioration 
of  logs  unsaleable  locally  because  of  an 
unforeseen  loss  of  market,  (c)  permit  the 
salvage  of  timber  damaged  by  wind, 
insects,  fire  or  other  catastrophe,  (d) 
bring  into  use  a  minor  species  of  little 
importance  to  local  industrial 
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development,  or  (e)  provide  material 
required  to  meet  urgent  and  unusual 
needs  of  the  Nation.  (Sec.  14.  Pub.  L  96- 
588,  90  Stat.  2958,  as  amended  (16  U.S.C. 
472a);  sec.  301,  Pub.  L.  9ft-126,  93  Stat. 
979;  sec.  1,  30  Stat.  35.  as  amended  (16 
U.S.C.  55.1);  sec  301.  90  Stat.  1063.  Pub. 
L  94-373;  sea  1,  30  Stat.  35,  as  amended 
(16  U.S.C  551)) 

9  223J02    Information  requirements. 

(a)  The  application  procedures  in 
§§  223.193  and  223.194  of  this  subpart 
constitute  information  collection 
requirements  as  defined  in  5  CFR  part 
1320.  These  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  clearance 
number  0596-XXXX. 

(b)  The  recordkeeping  and  reporting 
procedures  in  §8  223.187.  223.190, 
223.192,  and  some  of  the  procedures  in 
S  223.189  received  an  OMB  number, 
published  in  the  interim  rule  of 
November  20. 1990  (55  FR  48752).  The 
number  is  0956-0114. 

PART  261— PROHIBITIONS 

12.  The  authority  citation  for  part  261 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  551;  16  U.S.C.  472;  7 
U.S.C.  1011(f);  16  U.S.C.  1246(i);  16  U.S.C. 
1133(c)-(d)(l):  16  U.S.C.  620(f)- 

Subpart  A— General  Protiibitions 

13.  Amend  261.6  by  adding  paragraph 
(i)  to  read  as  follows: 

§  261.6    TImtwr  and  other  forest  products. 
•        *        *        *        • 

(i)  Violating  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990  (16  U.S.C.  620  et  seq.)  or  its 
implementing  regulations  at  36  CFR 
223.185-223.202. 

Dated:  December  24. 1990. 
George  M.  Leonard, 

Associate  Chief. 

[FR  Doc.  91-2002  Filed  1-28-91;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  223 

Sale  and  Disposal  of  National  Forest 
System  Timber;  Log  Export  and 
Substitution  Restriction  Exceptions. 

agency:  Forest  Service.  USD.^. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
incorporate  certain  requirements  of  the 
Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C. 


620  et  seq.]  (Act)  into  existing 
regulations  on  timber  sale  contracts, 
establish  new  regulations  for  sourcing 
area  disapproval  and  review  procedures 
and  establish  application  procedures  for 
persons  applying  for  a  share  of  a  limited 
amount  of  unprocessed  timber 
originating  from  National  Forest  System 
lands  in  the  State  of  Washington  who. 
otherwise,  would  be  prohibited  '  jm 
acquiring  unprocessed  Federal  i.mber. 

This  proposed  rule  supplements 
another  proposed  rule  which  is  also 
published  in  today's  Federal  Register. 
This  rulemaking  could  not  be 
incorporated  in  the  other  proposed  rule 
because  of  different  statutory  deadlines. 
DATES:  Comments  must  be  received  in 
writing  by  February  28, 1991. 
ADDRESSES:  Send  written  comments  to 
F.  Dale  Robertson,  Chief  (2400),  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Director,  Timber 
Management  Staff,  Forest  Service. 
USDA.  201  14th  Street,  SW., 
Washington,  DC  20250,  between  the 
hours  of  8:30  a.m.  and  4:30  p.m.  Parties 
wishing  to  view  comments  are 
encouraged  to  call  ahead  (477-6893)  to 
facilitate  entry  into  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ron  Lewis,  Timber  Management  Staff. 
(202)  475-3755. 

SUP(>L£MENTARY  INFORMATION:  This 
proposed  rule  implements  the  provisions 
of  the  Forest  Resources  Conservation 
and  Shortage  Relief  Act  of  1990  (16 
U.S.C.  620  et  seq.)  (hereafter  referred  to 
as  the  Act).  This  proposed  rule 
accompanies  the  proposed  rule 
published  in  today's  Federal  Register  in 
this  part  VI.  The  provisions  to  be 
implemented  by  this  rule  are  as  follows: 

1.  To  continue  the  timber  export  and 
substitution  reporting  procedures 
required  under  contracts  awarded  prior 
to  August  20. 1990; 

2.  To  establish  revised  procedures  for 
the  disapproval  of  sourcing  area 
applications  and  the  review  of  approved 
sourcing  areas;  and 

3.  To  establish  procedures  for  a 
person  who  exports  private  timber  to 
acquire  a  limited  amount  of  unprocessed 
timber  originating  from  National  Forest 
System  lands  within  the  State  of 
VVashington. 

This  proposed  rule  is  published 
separately  from  a  comprehensive  log 
export  proposed  rule  appearing 
elsewhere  in  this  issue  of  the  Federal 
Register  in  order  to  implement 
provisions  that  must  take  effect  before 
the  statutory  deadline  of  May  20, 1991 
for  promulgating  regulations.  This  rule 


provides  a  shorter  comment  period  than 
the  more  comprehensive  proposed  rule 
in  order  to  meet  the  statutory  deadlines. 
The  following  sections  of  the  Act  must 
be  implemented  before  the  May  20. 1991. 
deadline;  Subsection  490(b)(2)  of  the  Act 
requires  the  establishment  of  the 
amount  of  the  apportioned  shares  of 
unprocessed  timber  originating  from 
National  Forest  System  lands  located  in 
the  State  of  Washington  to  be  published 
by  rule  not  later  than  May  20, 1991. 
Therefore,  the  application  procedures 
for  determining  proportionate  shares 
must  be  in  place  before  then.  This 
proposed  rule  adds  $  223.203  to  subpart 
F  to  provide  the  application  procedures 
for  determining  the  proportionate 
shares.  The  statutory  deadline  for 
approval  or  disapproval  of  a  sourcing 
area  is  April  20, 1991,  at  which  time 
applicants  whose  sourcing  areas  are 
disapproved  have  90  days  to  complete  a 
certificate  to  cease  exporting  private 
timber  in  order  to  avoid  the  required 
phase-out  of  Federal  timber  purchases. 
Therefore,  the  format  of  the  certificate 
must  be  finalized  no  later  than  April  20, 
1991,  one  month  before  the  May  20. 1991, 
deadline  in  the  Act  for  promulgating 
regulations.  This  rule  proposes  to  amend 
I  223.191  of  subpart  F.  published  in  the 
interim  rule  on  November  20, 1990  (55 
FR  48572).  to  provide  a  detailed  process 
for  submission  of  the  certificate.  Section 
223.191,  as  published  in  the  interim  rule, 
continues  to  have  the  force  and  effect  of 
law.  Approved  sourcing  area  applicants 
will  be  notified  of  the  sourcing  area 
review  procedures  in  the  notice  of 
approval. 

Section  223  48  of  the  regulations 
continues  the  reporting  procedures 
required  in  contracts  awarded  prior  to 
August  20, 1990.  This  section  is  included 
in  this  proposed  rule  to  clarify  that  those 
contracts  are  subject  to  the  reporting 
requirements  in  §  223.48. 

Amendment  to  Part  223  Subpart  B 

Section  223.48  of  subpart  B  of  the 
current  rules  governing  timber  sale 
contracts  must  be  revised  to  reHect 
passage  of  the  Act  Accordingly,  this 
proposed  rule  amends  paragraph  [a)  to 
make  clear  that  contracts  awarded  prior 
to  August  20, 1990,  the  date  of 
enact.ment.  remain  subject  to  the  timber 
export  and  substitution  rules  at  subpart 
D  of  part  223.  The  timber  export  and 
substitution  reporting  procedures 
required  under  these  contracts  under 
paragraphs  {a)-(c)  of  the  current  rule 
will  remain  the  same  but  are 
redesignated  in  this  proposed  rule.  A 
new  paragraph  (b)  would  be  added  to 
direct  that  all  contracts  awarded  after 
August  20, 1990.  shall  include  a 
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ptovutoo  Bukii^  MKk  conlncto  Mibiect 
to  tktiww  Act 

AnendBWDt  to  Pnt  229  Sobpart  F 

TUs  prgp«wd  ruls  nvisas  1 223.191  of 
tke  intarim  mi*.  pobUohed  Nk>vei&ber  10. 
1990  (55  FR  48S72).  ud  ada»  1 223JS03  to 
subpart  F.  In  oidar  for  tha  public  to 
undeistaad  tba  ttracturat  ralalioaatup  of 
Ihia  liaited  pcopaaad  rub  to  tbe  iiore 
r«m|irabaaaive  yropoaad  mk  on  log 
export*  (tvhkh  i»  pnbliakad  ia  tiiia  aaow 
issua  of  tha  Fadacal  Bi^atar)  thi*  r«la 
propoaaa  only  tboaa  tecttona  that  are 
not  addraaaed  in  tha  nor* 
comprabaaaiva  prapeasd  rule.  Upoo 
adoptioa  of  tha  c«BB|*ehea^e  bg 
export  rulM,  tha  pcoviaiana  of  thia  rule 
will  be  iocorpocated  iato  tha 
compcahanaive  nda  and  coding  may 
change  at  that  tiaa.  The  caanpraheiuiva 
rule,  propoead  in  Ihia  vohima  of  tha 
riJiial  Bifljitaf,  nhn  Inrlirhr  ''" 
proviauMM  of  tha  iatanm  rule 
implflOMiUa  Si  223.150  aad  223.185-lM. 
and  conHnnaa  to  hava  tha  forea  and 
effect  of  law. 

StcUea 223.19i    Sourdagane 
dmoppnvai  and  raview  procadun*, 
Sectiaa  4a0(c)  of  tha  Act  providca  a 
ItaMtad  iiiinanitiaa  freaa  tha  prohibitloiia 
agaiaat  tabatitotMin  for  owmara  of 
operstora  af  awiaaiaftiiriMg  hcilitiea.  If  a 
peraea  ha*  a  aiannm  area  approved  by 
tha  Secretary.  It  ia  poaaible  to  puichaee 
Fedatal  tmber  firaa  withia  the  lourcing 
aaaa  and  expert  prtvatt  tiaiber 
origiaatbig  oulaida  el  the  aewtriag  area 
without  violatiflg  the  imihibitkma 
against  aubatitutioB.  The  prooedarea  for 
submitting  sourcing  area  applications 
Rre  outliived  in  (  223.190  of  the  interim 
rule,  publishfd  November  2(k  1980  (55 
FR  48572).  The  diaapprovai  and  review 
procedurea  ware  alao  pobliahed  in  the 
interim  rule.  Section  223.191  of  this 
propoaed  rule  amend*  i  223,181  of  the 
interim  rule  to  provide  more  detail  of  the 
disapproval  and  review  process  for 
sourcing  areea.  For  a  complete 
discussion  of  tha  soorckig  area 
provisiona  and  tbe  iaftlemeating 
regulatiooa,  see  oiso  the  interim  rule  and 
the  proposed  compreheasive  rule 
pubUabied  in  today'*  Fadetal  Eagialar. 

Sabaecbon  48Q(c)|4)  of  the  Act  permits 
a  person  whoae  sourcing  area 
applicatioa  has  been  diaepprovcd.  tbe 
phaao  out  puichaaea  of  anptoccaaed 
Federal  timber  and  provides  procedures 
for  avoiding  such  parcfaaaing  pbase-oat 
if  such  person*  certifies  that  be/ she  will 
cease  exporting.  Subaection  49(HcH5)  of 
the  Act  states  that  sourcing  area 
determinationa  sfaaU  be  reviewed  in 
accordance  with  the  procedurea  in  tbe 
Act.  not  leaa  aften  than  every  five  years. 
Section  223191  of  thia  propoaed  rule 


Implements  sebeectiona  400  (cK4)  and 
(cKSloftbeAcL 

Sectkxx  223J91(a)  of  tbia  prapoaed 
rake  recitea  tbe  hinited  amount  of 
unpraoeaaed  Federal  timber  that  a 
dteapproved  soarcing  area  appbcant 
may  purchaae  daring  tbe  15-month 
period  after  diaappiovaL  The  applicant 
may  parchaae  ap  to  75  percent  of  his/ 
her  annoal  avcrago  of  scub  parchaae* 
from  aridaa  tbe  sourcing  area  for  which 
the  applicant  appbcd  dising  the  nine- 
month  period  feflowtng  disapf>roval.  The 
annual  average  wilt  be  based  on  the 
applicant's  parchaae*  (n  tbe  five  foO 
Tiacat  years  prior  to  submissron  of  the 
sootcing  are*  appHcation.  In  the 
subaeqaent  acx -month  period  tba 
amount  of  unproceaaed  Federal  timber 
that  tbe  parcbaaer  may  parchaae  ia 
limited  to  2S  percent  of  each  annual 
average. 

Section  223.1SI|b)  mirrora  the 
language  of  the  Act  and  eatabliafaes 
procedma  for  the  diaapproved  appticant 
to  purchase  additioaal  Federal  timber 
within  tba  diaapproved  sourcing  area 
without  being  aidiject  to  the  phaae-out 
Federal  timber  purchaaing  procedorea  i£ 
Such  paraon  certifiea.  witd^  90  days 
after  receivmg  diaapprooBl  of  such 
applicatUm.  (hat  tbe  peraon  shall  within 
15  months  after  aoch  diaapproivaL  cease 
the  export  of  anproccaaed  timber 
originating  from  private  lands  from  the 
geographic  area  determined  by  the 
Regional  Foreater  for  which  the 
application  would  have  been  approved; 
provide*  to  the  approprute  Regional 
Forester  the  annual  volume  of  timber 
exported  during  the  five  (5)  fuQ  Bacal 
years  immediately  preceding  submiaaion 
of  the  application,  and  originating  from 
private  lands  within  the  area  that  woald 
have  been  approved  aa  a  sourcing  area; 
and  agrees  to  retain  and  make  available 
for  inapection  records  of  all  traaaactions 
involving  the  acquisition  and  diapositian 
of  unproceaaed  Federal  and  private 
timber  for  a  period  of  three  (3)  year*. 
In  order  to  enforce  the  Act  and  the 
exp>ort  program  a  person  whoae 
application  for  a  sowcing  area  has  been 
disapproved  is  required  to  certify  that 
he  or  she  fully  onderstanda  the 
requirements  of  the  Act  Proper 
enforcemettt  of  the  program  ia 
dependent  upon  complete  and  accurate 
certifications.  The  agency  must  rely  on 
the  information  provided  by  the 
applicants  regarding  intent  to  ceaae 
exporting  within  the  15-manth  period 
and  regarding  the  volume  (rf 
unprocessed  private  tknber  from  within 
the  sourcing  area  for  which  the 
application  would  have  been  approved 
that  has  been  exported  during  tbe  5  fiill 
fiscal  years  immediately  prior  to 


submiaaion  of  die  application.  The 
applicant  alao  mast  acknowiadge  in  Ib^ 
certifieation  an  understanding  that  (h« 
infixmatian  provided  ia  related  to  the 
enforcement  of  tbe  program.  This 
certificatian  will  enable  the  agency  tn 
enaure  that  the  applicant  ia  hi  complete 
compliance  with  the  Act. 

Applicants  must  be  fully  aware  of  and 
understand  that  providing  iacarrect  vr 
incomplete  information  in  the 
certifications  wiE  subject  them  to  the 
penalties  and  remeditea  provided  in 
section  492  of  the  Act  (16  USjC.  620d). 
that  ia.  civil  penalties,  cancellation  of 
contract*  and/or  debarment.  Inoomplete 
or  inaccurate  mfonnation  alao  will 
subject  purchasers  to  the  penaltie* 
found  in  tbe  Falaa  Statement*  Act  (IS 
U.S.C.  1001). 

SecboB  223.191(c)  of  thsa  propoaed 
rule  set*  forth  the  conditiona  by  which 
an  applicant  tai  paaaynph  (b)  may 
purcimse  anpn>cc«9ed  Federal  timber 
and  export  private  timber  ikicing  tbe  1&- 
month  phase-out  period 

Purchases  of  unprocessed  Federal 
timber  frotn  within  dte  disapproved 
sourcing  area  dwing  tbe  15-nontb 
period  following  disapproval  may  not 
exceed  125  percent  of  tbe  annnal 
average  of  such  pcrsoa's  pvcfaeae  (A 
unprocessed  timber  originating  from 
Federal  land*  bi  Ifie  dfeapprored 
sourcing  area  during  the  five  full  fiscal 
years  immediately  prior  to  aubmisaion 
of  the  application  which  was  denied. 
Furdker.  pcnoo*  porcfaasmg 
unprocessed  Federal  timber  from  within 
the  diaapproved  sonrcing  area  may  net, 
during  the  15-month  period  after  the 
person's  application  for  sourcing  area 
boundarie*  i*  denied  export 
unprocessed  timber  originating  from 
private  lands  in  the  geographic  area  for 
which  the  application  would  have  been 
approved  in  amounts  that  exceed  125 
percent  of  the  annual  average  of  such 
person's  exports  of  unprocessed  timber 
from  such  private  lands  during  the  five 
fan  fiscal  years  immediately  prior  to 
submission  of  the  application. 

The  Regional  Forester  will  provide  the 
applicant  with  a  map  of  sufficient  scale 
showing  the  boundary  of  a  sourcing  area 
which  would  have  been  approved  aa  a 
part  of  the  disapproval  notification. 

The  annual  average  of  purchaaes  of 
unprocessed  timber  originating  from 
Federal  lands  within  the  disapproved 
sourcing  area  will  be  detennmed  by  the 
Regional  Forester  using  exiating  Forest 
Service  records.  This  uifuimation  will  be 
provided  to  tbe  applicant  in  the 
disapproval  notice.  Thia  information  will 
provide  the  applicant  with  tbe 
inf  ormatien  needed  to  develop  timber 
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purchasing  plans  to  source  owned  or 
operated  manufacturing  facilities. 

The  annual  average  of  private  timber 
exports  from  the  area  that  would  have 
been  approved  will  be  provided  by  the 
applicant  at  the  time  the  certification  to 
cease  such  exports  is  submitted.  This  , 
information  is  necessary  for  monitoring 
compliance,  and  enforcement  of  the  Act. 

Subsection  490(c)(5)  of  the  Act 
requires  that  review  of  approved 
sourcing  areas  will  occur  not  less  often 
than  every  five  (5)  years.  Section 
223.191(d)  of  this  proposed  rule  would 
establish  the  procedures  for  review  of 
approved  sourcing  areas.  These 
proposed  procedures  for  review  provide 
that  a  tentative  date  for  review  will  be 
included  in  the  approval  notice.  The 
Regional  Forester  will  notify  the  person 
of  the  opportunity  for  review  of  the 
sourcing  area  not  later  than  60  days 
prior  to  the  tentative  review  date.  The 
person  must  request  the  review  in 
writing  to  the  Regional  Forester  not  less 
than  30  days  prior  to  the  tentative  date. 
If  the  person  fails  to  submit  such  a 
request  as  prescribed,  the  sourcing  area 
shall  terminate  on  the  established 
tentative  review  date.  Reviews  shall 
follow  the  same  public  notice 
procedures  established  for  initial 
approval  published  in  the  interim  rule 
(55  FR  48572)  and  reprinted  in  the 
accompanying  proposed  rule  in  this 
volume.  The  Department  reserves  the 
right  to  schedule  a  review  at  any  time 
during  the  five  year  period,  with  60  days 
notice.  The  ability  to  schedule  a  review 
at  any  time  maintains  the  Department's 
flexibility  to  ensure  proper  sourcing 
areas. 

Section  223.203    Indirect  substitution 
exception  for  National  Forest  System 
timber  from  the  State  of  Washington, 
Section  223.203  of  this  proposed  rule 
implements  portions  of  section  490  of 
the  Act  (16  U.S.C.  620b).  Section  490 
places  limitations  on  the  direct  and 
indirect  substitution  of  unprocessed 
Federal  timber  for  unprocessed  timber 
exported  from  private  lands.  For  a 
complete  discussion  of  the  substitution 
provisions  and  the  implementing 
regulations,  see  also  the  interim  rule  (55 
FR  48572)  and  the  accompanying 
proposed  rule  in  today's  Federal 
Register. 

This  proposed  rule  implements 
subsection  490(b)(2)  of  the  Act  (16  U.S.C. 
620b),  which  provides  a  limited 
exception  to  the  prohibition  against 
indirect  substitution  of  unprocessed 
timber  originating  from  Federal  lands  in 
the  State  of  Washington.  This  timber 
may  be  purchased  only  by  a  person 
otherwise  covered  by  the  prohibition  in 
section  490(b)(1)  of  the  Act,  the 
prohibition  against  indirect  substitution. 


Subsection  490(b)(2)  provides  that 
such  hmit  shall  equal: 

(i)  The  amount  of  such  timber 
acquired  by  such  person,  based  on  the 
higher  of  the  applicant's  actual  timber 
purchasing  receipts  or  the  appropriate 
Federal  agency's  records,  during  fiscal 
years  1988, 1989,  and  1990,  divided  by  3; 
or 

(ii)  15  million  board  feet,  whichever  is 
less,  except  that  such  limit  shall  not 
exceed  such  person's  proportionate 
share  of  50  miUion  board  feet. 

Section  223.203(b)  of  this  proposed 
rule  would  establish  the  procedures  for 
implementing  subsection  490(b)(2).  It 
would  also  establish  procedures  for 
applying  for  a  proportionate  share  of  the 
50  million  board  feet  purchase  limit  and 
establish  that  any  person  who  exceeds 
his/her  share  of  these  purchase  rights,  in 
any  fiscal  year,  will  be  in  violation  of 
the  substitution  prohibitions  of  the  Act. 

A  person  wishing  to  apply  for  a 
proportionate  share  of  the  50  million 
board  feet  purchase  limit  must  submit, 
in  writing,  in  his/her  application, 
substantial  evidence  that  the  prohibition 
against  indirect  substitution  applies  to 
the  applicant.  This  would  require  an 
analysis  of  the  Act's  provisions  against 
substitution,  including  review  of  any 
exceptions  that  may  apply  to  the 
applicant.  This  requirement  is  necessary 
to  implement  the  Act's  specific 
statement  in  section  490(b)(2)  regarding 
eligibility  for  this  exception.  Further,  if  a 
person  were  not  subject  to  the 
prohibition  against  indirect  substitution 
in  section  490(b),  there  would  be  no 
reason  to  provide  the  applicant  with  a 
limited  exemption  from  the  prohibition. 
A  person  wishing  to  apply  for  a 
proportionate  share  also  must  have 
acquired  unprocessed  timber  from 
National  Forest  System  (NFS)  lands 
within  the  State  of  Washington  during 
fiscal  year  1988, 1989.  or  1990. 
The  application  must  include: 

(1)  The  amount  of  volume  limit  being 
requested; 

(2)  A  summary,  by  fiscal  year,  of  the 
applicant's  acquisitions  of  unprocessed 
timber  from  NFS  lands  in  the  State  of 
Washington  for  1988, 1989  and  1990. 
listing: 

(i)  Date  of  acquisition; 
(ii)  Net  merchantable  volume  in 
thousand  board  feet  (MBF): 
(iii)  From  whom  acquired; 
(iv)  National  forest  of  origin;  and 
(v)  Volume  totals  by  fiscal  year. 

(3)  A  certificate  attesting  to  the 
truthfulness,  currency,  completeness 
and  accuracy  of  the  information 
included  in  the  application;  an 
acknowledgement  that,  except  for  an 
approved  share  of  unprocessed  Federal 
timber,  in  accordance  with  36  CFR 


223.203.  the  prohibition  against  indirect 
substitution,  contained  in  section  490  of 
the  Act  applies  to  the  certifier  an 
understanding  of  the  substitution 
prohibitions  of  the  Act:  and  an 
understanding  that  inaccurate  or 
incomplete  information  would  be  a 
violation  of  the  Act.  its  implementmg 
regulations  and  contracts  issued  under 
the  Act.  and  the  False  Statements  Act 
(18  U.S.C.  1001);  and 

(4)  An  agreement  to  retain  timber 
acquisition  and  disposition  records  for  a 
period  of  three  (3)  years  after 
disposition  of  the  logs  and  to  make  these 
records  available  upon  request  of  the 
Regional  Forester  or  other  official  to 
whom  such  authority  has  been 
delegated. 

This  information  is  needed  to  evaluate 
the  application,  estabUsh  the  eligibility 
of  the  applicant,  and  equitably 
apportion  the  shares  of  the  50  million 
board  feet  purchase  limit. 

In  order  to  enfore  the  Act  and  the 
export  program,  applicants  for  a  share 
of  this  50  million  board  feet  purchase 
limit  are  required  to  certify  that  they 
fully  understand  the  requirements  of  the 
Act.  Proper  enforcement  of  the  program 
is  dependent  upon  complete  and 
accurate  certifications.  In  order  to 
apportion  a  share  of  the  purchase  limit, 
the  agency  must  rely  on  the  information 
provided  by  the  applicants  concerning 
the  person's  acquisition  of  unprocessed 
timber  from  NFS  lands  within  the  State 
of  Washington.  This  certification  will 
enable  the  agency  to  ensure  that  all 
applicants  are  apportioned  an 
appropriate  share  and  are  in  full 
compliance  with  the  Act. 

An  apphcant  must  be  fuUy  aware  of 
and  understand  that  providing  incorrect 
or  incomplete  information  in  the 
application  will  subject  the  applicant  to 
the  penalties  and  remedies  provided  in 
section  492  of  the  Act  (16  U.S.C.  620d). 
that  is,  civil  penalties,  cancellation  of 
contracts,  and/or  debarment.  An 
incomplete  or  inaccurate  application 
also  will  subject  an  applicant  to  the 
penalties  found  in  the  False  Statements 
Act  (18  U.S.C.  1001). 

The  application  must  be  signed  by  the 
person  applying  for  the  share,  or.  in  the 
case  of  a  corporation,  by  its  chief 
executive  officer.  The  application  must 
be  on  company  letterhead  and  must  be 
notarized. 

Since  these  limited  purchase  rights  are 
based  on  average  yearly  purchases, 
these  rights  are  considered  to  be  an 
annual  limit.  This  proposed  rule  uses  the 
fiscal  year  as  the  annual  basis  to  be 
consistent  with  the  histonc  purchasing 
patterns  to  be  used  to  calculate  a 
person's  share. 
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The  ptepqittancd  than*  wiB  be 
determined  br  the  Regtonrf  Forester  of 
Region  9.  locaJed  ta  Porltafid.  Oegoa 
The  appfteafkm  mmt  be  mmited  to  the 
Regional  Fbrester.  Ada  Timber 
Management  P.a  Box  3K3.  Portland. 
Oregon  97208-3823.  Region  8  oversees 
the  WF51«t€h  h»e»»ed  in  the  Stale  of 
w^enrn^^ow. 

Becaase  the  Act  rerjurres  the 
Secretary  to  establish  the  amounts  of 
timber  that  may  be  purchased  by  a 
person  under  this  exception  "by  rwe. 
not  later  than  May  28. 1981.  a  person 
most  sobmtt  an  appBcatfon  for  a  share 
of  these  rij^  not  later  than  20  days 
after  procednrea  are  fmalixed  by 
publication  of  a  ttneA  nrfe. 

Thw  proposed  rate  proposes  only  lo 
establish  certain  proeodtires  lo  Krart  the 
persons  qnaRffed  to  porchase 
unprocessed  timber  originoliag  from 
Federal  tands  weal  of  the  100th  meridian 
in  Ihe  conligamw  48  Ststea.  It  wilt  nol 
affect  the  aatotnt  of  ttmber  tu  be  sokL 
where  Ike  sales  wfB  be  tecated  when 
Ihey  will  be  operated  ^  contract 
per^,  Ike  contract  me,  reacarce 
protectian  it<|uhiimenta.  or  any  aspect 
of  on-the-yuanrf  umiiact  performance. 
TMo  rule  deea  ao*  alter  the  reqwreawnt 
that  each  timber  sale  be  analyzed  in 
cumplainiB  w«h  the  National 
DhsiiuHwilal  Paltey  Act  and  its 
impleaientJiig  wgahiiBne.  As  sach.  lh*a 
rule  wM  have  ao  kapM^  OS  iv  qualtty 
of  tha  haBMn  eiwliuiiaat  todiTidwitty 
or  cumulalHely.  TWiefcre, 
documealation  of  aalaysis  of 
environmental  effects  af  this  rule  in  on 
eiwin— antai  assessment  or  an 
siiiliiiaieatat  impact  statement  ia  not 
required 

OT«i»wilBnf  Paperwork  BurdeBS  on  (be 
PuUk 

The  applicatloa  aad  reporting 
procedaraa  ia  II  22Ma  22X1SL  asd 
223J09  of  thU  propoocd  ruian^iB 
new  racordkeeplBg  and  repoetkng 
rwfvivMMnts  aa  dafiaad  in  5  CFB  pait 
1320  and  therefore,  kaposa  additioaal 
papct  notir  busdena  on  the  aBecfted 
pdbtic  These  addjtkmal  bufdaw  haTe 
been  sabadftled  to  Tbe  Offiaa  of 
hJaM^smeut  and  Budget  (OMB)  for 
review.  Theae  burdens  wrU  not  be 
implemented  until  approved.  Send 
caounenta  regarding  this  batden 
estimate  or  any  other  aapect  of  thia 
collectioo  of  infocmatian.  indadiag 
auggeatioos  far  radacing  tkia  borden.  to 
Chief  (21100).  Forest  Senrice.  USQA.  P£). 
Box  880901  WaaUngton.  DC  20080-6080 
and  to  the  Foreat  Servica  E)eaic  Officer. 
Office  of  Information  and  Re^itatory 


Affairs.  Office  of  Management  awl 

Budget.  Washington.  DC  20503. 

Regukiory  Impact 

This  proposed  nde  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12291.  It  has  been  determined  that 
this  is  not  a  ma)or  niie-  The  proposed 
rule  will  not  have  an  annual  effect  of 
$100  mMion  or  more  on  the  economy,  or 
substantially  increase  prices  oc  coats  for 
consumers,  individua)  industries. 
Federal.  State  or  local  govemnienU  or 
geographic  regions.  Furthermore,  the 
proposed  rule  wiB  not  have  significant 
adverse  effects  on  competition. 
employment,  inrestment.  productivity, 
innovation,  or  on  the  ability  of  United 
S*a(es-besed  enterprises  to  compete 
with  foreign-based  erUerpdses  in 
domestic  or  export  markets.  This 
proposed  rule  will  not  fimit  the  amoani 
of  National  Forest  System  timber  to  be 
offered  for  sale,  restrict  competition,  or 
reduce  market  demand  for  snch  timber. 

This  proposed  rale  has  been 
considered  in  light  of  the  Regelalory 
Ptexfbilfty  Act  (5  U.SC  891  ef  setr).  and 
it  has  been  determhied  that  the  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entitles.  The  propoaed  rele  imposes  no 
additional  requirements  on  smofl 
bosfness  hmber  sale  porchasers  or  other 
small  entities. 

This  propoaed  rele  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  ta  Executive  Order 
128»  and  it  has  been  determined  that 
the  proposed  rale  does  not  pose  the  risk 
of  a  taking  of  constitutionally  prelected 
prhrate  property 

List  of  Subiacts  ia  36  CFR  Part  223 
Exports.  Government  contracts. 
National  forests,  Reportiag 
re^uivcments.  and  Ttmber  sale*. 

Therefore,  for  the  reasona  set  forth  in 
the  preamble,  part  223  of  title  3ft  of  die 
Code  of  Federal  Regulations  is  propoaed 
to  be  amended  as  follows: 

PART  a23-6ALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  for  part  223  is 
revised  to  read  as  follows: 

Authofitr  W  Stat  29a».  18  U.5.C.  472a:  96 
Slat.  2213, 16  U.S.C  «».  10*  Slat  714-728. 1» 
U.S.C.  620-620h.  unisM  other«ii»e  ootei 

Subpart  B— Timber  Sale  Contracts 

2.  Revise  S  223  48  to  read  as  follo*«rs; 


i  223.48    ftealilctleaa  an  aapart  and 
substltuttoo  ol  unpcocaaaad  irobar. 

(a)  Contracts  for  the  sale  of 
unprocesaed  timber  from  National 
Forest  System  landa  k>caled  west  of  the 


100th  BKfidian  in  the  contignotta  4B 
States  aad  Alaska,  awarded  before 
Almost  2a  19Ba  shall  indude  provisions 

im^enendiig  the  Secretary's  timber 
export  and  substitution  regulations  at 
subpart  D  of  this  part  in  effect  prior  to 
that  date.  Such  contracts  shaU  alao 
retpiirc  purehaaers  toe 

(1)  Submit  annually,  until  all 
unprocessed  timber  is  accounted  for,  a 
certified  report  on  the  diapositifln  of  any 
unproceaaed  timber  harvested  from  tha 
sale,  inchiding  a  description  of 
unprocessed  timber  which  is  sdd, 
exdwnged  or  otherwise  disposed  of  to 
another  person  and  a  description  of  the 
relationship  with  the  other  person; 

f2)  Submit  atmually.  unHl  all 
unprocessed  timber  from  the  sale  is 
accounted  for.  a  certified  report  on  the 
sale  of  any  unprocessed  timber  from 
private  lands  m  the  hibolary  area  which 
is  exported  or  sold  for  export;  and 
(31  Maintain  records  of  all  such 
transactions  involving  unprocessed 
timber,  and  to  make  such  records 
available  for  inspection  and  verification 
by  Ihe  Forest  Service  for  up  to  three  (3) 
years  after  the  sale  is  terminated. 

(b)  Contracts  for  the  sale  of 
unprocessed  timber  from  National 
Forest  System  lands  located  west  of  the 
lOOfh  meridian  in  the  contiguous  48 
States,  awarded  on  or  after  Angnst  20, 
1990,  sfraf!  include  provisions 
implementing  the  requirements  of  the 
Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1980  fie  OS.C. 
620  et  seq.). 

[c]  Tbe  reporting  and  recordkeeping 
procedures  in  this  section  constitute 
information  collection  requirements  as 
defined  in  5  CFR  part  13aa  These 
requirements  have  been  approved  by 
the  Office  of  Manag/ement  and  Budget 
and  assigned  clearance  number  059<i- 

xxxx. 

Subpart  F— TM  Foft  Raaouren* 
Conasrvatlon  a*»d  Shortage  Reno*  Ael 
of  1990  Proflfstn 

X  Snbpvt  F  is  amended  by  revising 
5  223.191  and  adtUa*  1 223.203  to  read 
aafollnvra: 

§223.191    Saufclng  area  diaapproval  and 
review  procaduraa. 

(a)  Phase-out  of  Federal  tiabec 
pivchaamg.  Notwithstanding  any  other 
provision  of  law,  ia  the  event  tbe 
sourciag  area  amplication  is 
disapproved  the  applicant  may 
put^aae  ia  the  9-moath  period  after 
receiving  tbe  appUcation  disapproval 
unprocessed  timber  originating  from 
Federal  lands  in  the  area  desigfiated  as 
a  sourcing  area  in  the  appUcant's 
application,  ha  an  amount  not  to  exceed 
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75  percent  of  the  annual  average  of  such 
person's  purchases  of  unprocessed 
Federal  limber  in  such  area  during  the 
five  (5)  full  fiscal  years  immediately 
prior  to  the  date  of  the  submission  of  the 
application.  In  the  6-month  period 
immediately  following  the  9-month 
period,  such  person  may  purchase  not 
more  than  25  percent  of  such  annual 
average,  after  which  time  the 
prohibitions  against  direct  substitution, 
described  in  §  223.189  of  this  subpart, 
shall  apply. 

(b)  Purchase  phase-out  exception.  A 
person  whose  application  is 
disapproved  may  continue  to  purchase 
unprocessed  timber  originating  from 
Federal  lands  within  the  disapproved 
sourcing  area  without  being  subject  to 
the  phase-out  of  Federal  timber 
purchasing  procedures  described  in 
paragraph  (a)  of  this  section,  if  that 
person: 

(1)  Certifies  to  the  Regional  Forester 
or  the  approving  official  to  whom  such 
authority  has  been  delegated,  within  90 
days  after  receiving  the  disapproval 
decision,  that  the  applicant  shall,  within 
15  months  of  such  disapproval  decision. 
cease  the  export  of  unprocessed  timber 
originating  from  private  lands  from  the 
geographic  area  for  which  the 
application  would  have  been  approved. 
Such  signed  certification  shall  read  as 
follows: 

I  have  engaged  in  the  exporting  of 
unprocessed  private  timber  originating  from 
private  lands  located  within  the  geographic 
area  for  which  the  sourcing  area  approving 
official  would  have  approved  a  sourcing  area 
for  my  manufacturing  facility  I  desire  to 
continue  purchasing  unprocessed  Federal 
timber  from  within  such  area.  I  hereby  certify 
that  I  will  cease  all  exporting  of  unprocessed 
timber  from  private  lands  located  within  the 
area  that  would  have  been  approved  by 
|insert  date  15  months  from  date  of  receipt  of 
the  disapproval  decision).  I  make  this 
certification  with  full  knowledge  and 
understanding  of  the  requirements  of  the  Act 
and  do  fully  understand  thai  failure  to  cease 
such  exporting  as  certified  will  be  a  violation 
of  the  Act  (16  U.S.C.  620.  el  seq]  and  the 
False  Statements  Act  (18  U.S.C.  1001),  and 
shall  subject  me  to  the  penalties  and 
remedies  provided  for  such  violation. 

(2)  This  certification  must  be  signed 
by  the  person  making  such  certification 
or,  in  the  case  of  a  corporation,  by  its 
chief  executive  officer,  must  be  on 
company  letterhead,  and  must  be 
notarized. 

(3)  Provides  to  the  Regional  Forester 
his/her  annual  volume  of  timber 
exported  during  the  five  (5)  full  fiscal 
years  immediately  preceding  submission 
of  the  application,  originating  from 
private  lands  in  the  geographic  area  for 
which  the  application  would  have  been 
approved; 


(4)  Agrees  to  retain  records  of  all 
transactions  involving  acquisition  and 
disposition  of  unjjrocessed  timber  from 
both  private  and  Federal  lands  within 
the  area  involved  in  the  certification,  for 
a  period  of  three  (3)  years  beginning  on 
the  date  of  receipt  of  the  disapproval 
notification,  and  to  make  such  records 
available  for  inspection  upon  the 
request  of  the  Regional  Forester,  or 
other  official  to  whom  such  authority 
has  been  delegated. 

(c)  Limits  on  purchases  and  exports. 
During  the  15-month  period  described  in 
paragraph  (b)  of  lliis  section,  such 
person  may  not: 

(1)  Purchase  more  than  125  percent  of 
the  person's  annual  average  purchases 
of  unprocessed  timber  originating  from 
Federal  lands  within  the  person's 
disapproved  sourcing  area  during  the 
five  (5)  full  fiscal  years  immediately 
prior  to  submission  of  the  application; 
and, 

(2)  Export  unprocessed  timber 
originating  from  private  lands  in  the 
geographic  area  determined  by  the 
approving  official  for  which  the 
application  would  have  been  approved, 
in  amounts  that  exceed  125  percent  of 
the  annual  average  of  that  person's 
exports  of  unprocessed  timber  from  such 
private  land  during  the  fi\e  (5)  full  yoars 
immediately  prior  to  submission  of  the 
application. 

(d)  Review  procedures.  Sourcing  area 
determinations  will  be  reviewed  not  less 
often  that  every  five  (5)  years.  A 
tentative  date  for  a  review  will  be 
included  in  the  approving  official's 
decision  notice.  At  least  30  days  prior  to 
the  tentative  review  date,  the  person 
must  submit  a  written  request  to  the 
Regional  Forester  for  review  of  the 
sourcing  area.  The  Regional  Forester 
will  follow  the  procedures  described  in 
this  section  in  making  the  review.  At 
least  60  days  prior  to  the  tentative 
review  date,  the  Regional  Forester  will 
notify  the  person  of  the  pending  review. 
If  the  person  does  not  submit  a  request 
for  review  in  accordance  with  the 
procedures  described  in  this  section,  the 
sourcing  area  shall  terminate  on  the 
review  date.  The  Department  reserves 
the  right  to  schedule  a  review  at  any 
time  during  the  five  year  period,  with  60 
days  notice. 

(e)  The  reporting  and  recordkeeping 
procedures  in  this  section  constitute 
information  collection  requirements  as 
defined  in  5  CFR  part  1320.  These 
requirement  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  clearance  number  0596-XXXX. 


§  223.203    ln<8rect  substitution  exception 
for  National  Foreat  System  tkntwr  from  ttw 
State  of  WasMngton. 

(a)  Indirect  substitution  restrictions. 
No  person  may  purchase  from  any  other 
person  unprocessed  timber  originating 
from  Federal  lands  west  of  the  100th 
meridian  in  the  contiguous  48  States  if 
such  person  would  be  prohibited  from 
purchasing  such  timber  directly  from  a 
department  or  agency  of  the  United 
Slates,  pursuant  to  section  490(a)  of  the 
Act. 

fb)  Indirect  substitution  exception  for 
.\'FS  timber  from  the  State  of 
Washingto::.  A  limited  amount  of 
unprocessed  NTS  timber  originating 
from  within  the  State  of  Washington 
may  be  acquired  by  a  person  otherwise 
covered  by  the  prohibition  against 
indirect  substitution,  pursuant  to  section 
490(b)of  the  Act. 

(1)  The  amount  of  such  timber  shall  be 
limited  to  whichever  is  less:       •  • 

(i)  The  higher  of  the  applicant's  actual 
Federal  timber  purchasing  receipts  or 
the  appropnate  Federal  agency's 
records,  during  fiscal  years  1988, 1989, 
and  1990,  divided  by  3;  or 

(ii)  15  million  board  feet. 

(2)  Such  limit  shall  not  exceed  such 
person's  proportionate  share  of  50 
million  board  feet; 

(3)  The  purchase  limit  right  may  be 
sold,  traded,  or  otherwise  exchanged 
with  any  other  person,  except  that  such 
rights  may  not  be  sold,  traded  or 
otherwise  exchanged  to  persons  already 
in  possession  of  such  rights  obtained 
under  this  rule: 

(4)  A  person  wishing  to  apply  for  this 
exception  must  submit,  in  writing,  in 
his/her  application,  substantial 
evidence  that  the  prohibition  against 
indirect  substitution  contained  in 
section  490(b)  of  the  Act  applies  to  such 
applicant.  An  applicant  also  must  have 
made  purchases  of  National  Forest 
System  timber  located  in  the  State  of 
Washington  during  fiscal  years  1988, 
1989  or  1990:  and 

(5)  .To  obtain  a  share  of  the  50  million 
board  feet  excepted  from  the  prohibition 
against  indirect  substitution,  a  person 
must  submit  an  application. 
Applications  are  not  confidential 
information  and  shall  include: 

(i)  Amount  of  volum.e.  in  Thousand 
Board  Feet  (MBF).  being  requested; 

(ii)  A  summary  by  fiscal  year  for  1988. 
1989,  and  1990.  of  the  applicant's  actual 
acquisitions  of  timber  originating  from 
NFS  lands  in  the  State  of  Washington, 
listing: 

(A)  Date  of  acquisition; 

(B)  Net  merchantable  volume  in  MBF; 

(C)  From  whom  acquired; 

(D)  National  forest  of  origin;  and 
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(E)  Volume  totals  by  fiscal  year 
(ill)  A  signed  certification  which  reads 
as  follows; 

I  certify  that  under  the  penalties  and 
remedies  provided  in  section  492  of  the  Aci 
(16  use.  620d)  and  the  penaltieB  provided  ;n 
the  False  Statements  Act  (18  U  S  C  lOOT  ;h„- 
the  information  provided  in  support  of  this 
application  is  a  true,  accurate,  current,  and 
complete  statement  of  my  National  Forest 
System  timber  acquisitions  originating  from 
within  the  State  of  Washington  for  fiscal 
years  1988. 1989  or  1990.  I  acJcnowledge  thd' 
except  for  an  approved  share  of  unprocessed 
Federal  timber,  in  accordance  with  36  CFR 
223  203,  the  prohibition  against  indirect 
substitution  contained  in  section  490  of  the 
Act  applies  to  me.  I  make  this  certification 
with  full  knowledge  and  understanding  of  the 
requirements  of  the  Act  and  do  fully 
understand  that  if  this  application  is 
approved,  the  amount  of  exception  granted 
under  this  approval  may  not  be  exceeded  m 


any  one  f;srdi  yedr  and  do  fully  understand 
that  if  such  p<C(.'ption  is  exceeded  i  wili  be  in 
violati'in  of  the  .-Xct  |18  l.'.S  C  b^O  ft  spq  ), 
and  fTiay  be  subject  to  the  penalties  and 
rt'T.edies  provided  for  such  violation. 

(iv)  An  agreement  to  retain  records  of 
all  transactions  involving  the  acquisition 
and  disposition  of  unprocessed  timber 
from  Federal  lands  withm  the  area 
involved  m  t,K;s  appiicihur,  for  a  period 
of  th.'-ec  1  V  ve.irs  besiP.ninij  oti  the  date 
the  appii'.dt.iir;  ;s  approved,  and  to  make 
such  rcci-ircl.s  av.Klable  f(jr  inspection 
upon  the  request  of  the  Regional 
Forester,  or  other  official  to  whom  such 
authority  has  been  delegated:  and 

(v)  This  application  must  be  signed  by 
the  person  making  such  application  or, 
in  the  case  of  a  coiT)oration,  by  its  chief 
executive  offu  er  The  application  must 
be  on  a  c(i.T.pan>  Iptterhe-id  and  must  be 
notarized 


(61  The  application  must  be  mailed  to 
the  Regional  Forester  in  Portland, 
Oregon,  20  days  after  the  procedures  are 
finalized.  The  applicant  will  be  notified 
of  the  approving  official's  decision  by 
letter  If  approved,  the  amount  of  the 
exception  will  become  effective  upon 
publication  in  the  Federal  Register. 

(c)  The  application  procedures  in  this 
section  constitute  information  collection 
requirements  as  defined  in  5  CFR  part 
1320.  These  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  clearance 
number  059G-XXXX. 

Dated:  December  24.  1990 
George  M.  Leonard, 
Associate  Chipf 
|FR  Doc  91-2003  Filed  1-28-91;  8;45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  361 
RIN  1S20-AAM 

The  State  Vocational  Rehabilitation 
Services  Program 

AOENCY:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  implementins  the 
Stale  Vocational  Rehabilitation  (VR) 
Services  Program  authorized  under  title 
I  of  the  Rehabilitation  Act  of  1973,  as 
amended,  in  order  to  implement  a 
technical  amendment  made  to  the 
maintenance  of  effort  (MOE)  provision 
of  the  Act  by  Public  Law  100-630,  the 
Handicapped  Programs  Technical 
Amendments  Act  of  1988.  and  to  provide 
an  additional  circumstance  in  which  a 
State  could  qualify  for  a  waiver  of  the 
MOE  requirement. 

DATES:  Comments  must  be  received  on 
or  before  February  28, 1991. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Nell  C.  Carney. 
Commissioner.  Rehabilitation  Services 
Administration.  Mary  E.  Switzer 
Building.  Room  3325,  330  C  Street  SW., 
Washington.  DC  20202-2735. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT 

Mark  E.  Shoob,  Associate 
Commissioner.  Office  of  Program 
Operations.  Rehabilitation  Services 
Administration,  Room  3036.  Mary  E. 
Switzer  Building.  330  C  Street  SW., 
Washington,  DC  20202-2574.  Telephone 
(202)  732-1406  or  TDD  (202)  732-2848. 
SUPPLEMENTARY  INPORMATION:  The 
NPRM  would  update  and  revise  the 
maintenance  of  effort  (MOE)  provisions 
in  program  regiilations  in  34  CFR  361.86 
by  implementing  a  technical  amendment 
made  to  the  MOE  provision  of  the 
Rehabilitation  Act  by  Public  Law  100- 
630  (the  Handicapped  Programs 
Technical  Amendments  Act  of  1988). 
and  by  providing  an  additional 
circumstance  in  which  a  State  could 
qualify  for  a  waiver  of  the  MOE 
requirement. 

The  1988  technical  amendment 
changes  the  timing  of  the  statutory 
remedy  for  MOE  noncompliance, 
reduction  of  a  State's  allotment,  from 
the  fiscal  year  in  which  the  violation 
occurred  to  the  following  fiscal  year. 
When  the  allotment  reduction  remedy 


was  enacted  in  1986,  it  provided  for  a 
reduction  to  take  place  in  the  same 
fiscal  year  as  the  violation.  Because  the 
Department  does  not  receive 
information  from  States  about  the 
amount  of  their  non-Federal  program 
expenditures  until  90  days  after  the  end 
of  the  fiscal  year,  the  Department  was 
unable  to  apply  this  remedy.  The 
Department  requested,  and  the  Congress 
enacted,  a  technical  amendment  in  1988 
that  now  provides  for  allotment 
reductions  to  be  made  in  the  fiscal  year 
following  the  fiscal  year  in  which  a 
violation  occurs.  A  State's  current  year 
allotment  is  reduced  by  the  amount  of 
State  funds  it  underspent  in  the  prior 
fiscal  year.  This  statutory  change  allows 
the  Department  sufficient  time  to 
determine  whether  States  met  MOE  in 
the  preceding  year,  to  review  any 
waiver  requests  submitted  by  non- 
complying  States,  and.  if  necessary,  to 
withhold  a  portion  of  any  State's  current 
year  allotment.  Although  the 
Department  has  been  applying  this 
remedy  since  enactment  of  the  technical 
amendment,  program  regulations  have 
not  been  changed.  The  NPRM  would 
conform  the  regulations  to  current 
statute  and  practice. 

The  NPRM  would  also  authorize  the 
granting  of  a  waiver  in  two  instances: 
when  exceptional  or  uncontrollable 
circumstances  result  in  a  general 
reduction  of  programs  within  the  State, 
as  currently  permitted,  or  result  in  the 
vocational  rehabilitation  program 
incurring  substantial  expenditures  for 
long-term  purposes  due  to  the  one-time 
costs  associated  with  construction  or 
establishment  of  rehabilitation  facihties. 
or  the  acquisition  of  equipment. 

Presently,  States  must  report  to  the 
Department  all  non-Federal 
expenditures  under  the  State  plan, 
including  expenditures  for  construction 
and  establishment  projects.  These 
expenditures  are  used  to  compute  a 
State  s  required  MOE  level.  Substantial 
expenditures  for  construction  and 
establishment  result  in  an  increase  in 
the  State's  MOE  level  that  will  continue 
for  several  years,  because  of  the  three- 
year  averaging  provision  for  MOE 
computation.  The  MOE  provision  can 
act  as  a  disincentive  to  States  that 
construct  and  establish  rehabilitation 
facilities  needed  for  the  conduct  of  the 
State  rehabilitation  program. 
Construction  and  estabishment  funds 
are  included  in  the  computation  of  a 
State's  MOE  level  even  if  they  are 
additional  to  or  are  raised  outside  the 
normal  sources  of  funding  used  to 
support  the  State  program  of  services. 
For  example,  a  State  that  constructs  a 
large  rehabilitation  facility  funded 
through  a  special  bond  issue  must  report 


these  expenditures.  The  existing  MOE 
provision  also  tends  to  have  a  negative 
effect  upon  States  that  conduct  the  VR 
program  using  higher  proportions  of 
State-owned  and  -operated 
rehabilitation  facilities,  because 
fluctuations  in  expenditures  for 
construction  and  establishment  are 
more  likely  to  produce  variations  in 
MOE  levels.  Further,  when  construction 
and  establishment  expenditures  cease 
and  State  overall  expenditures  fall 
below  the  required  MOE  level.  Federal 
funds  are  required  to  be  reduced.  This 
reduction  in  funds  has  a  negative  impact 
on  the  client  service  delivery  system. 

The  expanded  waiver  authority 
provided  for  in  this  NPRM  will  enable 
the  Secretary,  beginning  in  fiscal  year 
1991,  to  grant  a  waiver  to  any  State  that 
has  failed  to  meet  the  MOE  requirenF.ent 
in  the  prior  fiscal  year  if  that  failure  was 
caused  by  substantial  capital 
expenditures  made  for  the  construction 
or  establishment  of  rehabilitation 
facilities.  The  waiver  provision  apphes 
to  all  construction  and  establishment 
costs  that  are  allowable  under  title  I  of 
the  Rehabilitation  Act  and  that  therefore 
would  be  included  in  the  calculation  of 
maintenance  of  effort. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Because  these  proposed  regulations 
would  affect  only  States  and  State  VR 
agencies,  the  regulations  would  not  have 
an  impact  on  small  entities.  States  and 
State  VR  agencies  are  not  defined  as 
"small  entities"  in  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act  of  1980 

Section  361.86  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980. 
the  Department  of  Education  will  submit 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C.  3504(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
0MB.  Room  3002.  New  Executive  Office 
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Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  subnyj+ted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3323.  Mary  E.  Switzer  Building.  330  C 
Street  SW.,  Washington.  DC,  between 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  361 

Administrative  practice  and 
procedure,  Education,  Grant  programs — 
education,  Grant  programs — social 
programs,  Reporting  and  recordkeeping 
requirements.  Vocational  rehabilitation. 

Dated:  January  23, 1991. 
Ted  Sanders, 

Acting  Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  64.126,  State  Vocational 
Rehabilitation  Services  Program) 


The  Secretary  proposes  to  amend  part 
361  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  361-THE  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAM 

1.  The  authority  citation  for  part  361 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c),  unless 
otherwise  noted. 

2.  Section  361.86  is  revised  to  read  as 

follows: 

§  361.86    Payments  from  allotmerrts  for 
vocational  retiabilitatlon  services. 

(a)  Except  as  provided  in  §  361.85(d], 
the  Secretary  pays  to  each  State  an 
amount  computed  in  accordance  with 
the  requirements  of  section  111  of  the 
Act.  For  fiscal  years  1987  and  1988.  the 
Federal  share  for  each  State  is  80 
percent,  except  for  the  cost  of 
construction  of  rehabilitation  facilities. 
Beginning  in  fiscal  year  1989,  the  Federal 
share  for  each  State  decreases  by  one 
percent  per  year  for  five  years  for  funds 
received  in  excess  of  the' amount 
received  in  fiscal  year  1988.  The  Federal 
share  of  these  excess  payments  is  79 
percent  in  fiscal  year  1989;  78  percent  in 
fiscal  year  1990;  77  percent  in  fiscal  year 
1991;  76  percent  in  fiscal  year  1992;  and 
75  percent  in  fiscal  year  1993.  except. for 
the  cost  of  construction  of  rehabilitation 
facihties, 

(b)  In  fiscal  year  1990  and  each 
subsequent  fiscal  year,  the  Secretary 
reduces  amounts  otherwise  payable  to  a 
State  under  this  section  for  that  fiscal 
year  if  the  State's  expenditures  from 
non-Federal  sources,  as  specified  in 

§  361.76.  under  the  State's  approved 
plan  for  vocational  rehabilitation 
services  for  the  prior  fiscal  year,  are  less 
than  the  average  of  the  State's  total 
expenditures  from  non-Federal  sources 
for  the  three  fiscal  years  preceding  that 
prior  fiscal  year. 

(c)  Any  reduction  in  a  State's 
allotment  is  equal  to  the  amount  by 
which  the  expenditures  specified  in 
paragraph  (b)(1)  of  this  section  are  less 
than  the  average  expenditures  specified 
in  paragraph  (b)(2)  of  this  section. 


(d)  Expenditures  from  non-Federal 
sources  referred  to  in  paragraph  (b)  of 
this  section  do  not  include  expenditures 
from  non-Federal  sources  required  to 
receive  payments  under  subpart  D  of 
this  part. 

(e)(1)  The  Secretary  may  waive  or 
modify  any  requirement  or  limitation  in 
Section  111(a)(2)  (A)  and  (B)  of  the  Act. 
if  the  Secretary  determines  that  a 
waiver  or  modification  of  the  State 
maintenance  of  effort  requirement  is 
necessary  to  permit  the  State  to  respond 
to  exceptional  or  uncontrollable 
circumstances,  such  as  a  major  natural 
disaster  or  a  serious  economic 
downturn,  that — 

(i)  Cause  significant  unanticipated 
expenditures  or  reductions  in  revenue; 
and 

(ii)(A)  Result  in  a  general  reduction  of 
programs  within  the  State;  or 

(B)  Result  in  the  State  making 
substantial  expenditures  in  the 
vocational  rehabilitation  program  for 
long-term  purposes  due  to  the  one-time 
costs  associated  with  construction  or 
establishment  of  rehabilitation  facilities, 
or  the  acquisition  of  equipment. 

(2)  A  written  request  for  waiver  or 
modification,  including  supporting 
justification,  must  be  submitted  to  the 
Secretary  as  soon  as  the  State 
determines  that  an  exceptional  or 
uncontrollable  circumstance  will 
prevent  it  from  making  its  required 
expenditures  from  non-Federal  sources. 

(f)  If  a  reduction  in  pa>Tnents  for  any 
fiscal  year  is  required  in  the  case  of  a 
State  where  separate  agencies 
administer,  or  supervise  the 
administration  of,  the  part  of  the  plan 
under  which  vocational  rehabilitation 
services  are  provided  for  blind 
individuals  and  the  rest  of  the  plan,  the 
reduction  is  made  in  direct  relation  to 
the  amount  by  which  expenditures  from 
non-Federal  sources  under  each  part  of 
the  plan  are  less  than  they  we.'e  under 
that  part  of  the  plan  for  the  average  of 
the  total  of  those  expenditures  for  the 
three  preceding  fiscal  years. 
(Authority:  29  U.S.C.  706(7),  711(c).  and  731) 
[PR  Doc.  91-2058  Filed  1-28-91;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Tralntng  Programs  for  Educator*— 
InnovatWa  AIcoIkM  Abusa  Education 
Programs 

AOCNCY:  Department  of  Education. 
ACnOM:  Notice  of  proposed  priorities  for 
riscal  year  (FY)  1991. 

summary:  The  Secretary  of  Education 
proposes  to  establish  an  absolute 
priority  for  a  grant  competition  to  be 
held  in  FY  1991  under  section  4807(bl  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (20  U.S.C.  3156- 
1(b)).  Under  this  program,  financial 
assistance  is  provided  to  public  or 
private  organizations,  institutions,  or 
agencies  to  train  educators  in  strategies 
designed  to  mitigate  problems 
associated  with  alcoholism  in  the 
family.  The  absolute  priority  would 
require  that  each  apphcation  be  for  a 
project  that:  (1)  Provides  for  region-wide 
services  in  one  of  five  regions,  and  (2) 
trains  educators  who  serve  children  in 
grades  5-8. 

DATES:  Comments  must  be  received  on 
or  before  February  28. 1991. 
ADDMESSC8:  Comments  should  be 
addressed  to  Madeline  Bosma.  US. 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  room  2135,  Washington, 
DC  20202-6439.  Telephone;  (202)  401- 
3500.  Deaf  and  hearing  impaired 
individuals  may  callth«  Federai  Dual 
Party  Relay  Service  at  l-80O-«77-«33« 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a. an.  and 
7  p.m..  Eastern  time. 
SOPPLEMEIVTARY  mFOfnaATiON:  Projects 
supported  Mads  Mcboa  M07(b]  of  tke 
Elementary  and  Secoodary  Education 
Act  of  1985  tESEA)  nrast  provide 
training  in  all  of  the  following  statutarfy 
mandated  areas: 

Increase  educators'  awareness  of 
children's  problems  that  may  be  caused 
by  an  alcoholic  parent: 

Enhance  educators'  ability  to  identify 
children  at  risk  for  alcohol  abuse; 

Inform  educators  concerning  referral 
of  children  of  alcoholics  for  appropriate 
professional  treatment:  and 

Train  educators  to  inform  the  public 
about  the  special  problems  of  children 
who  have  an  alcoholic  parent. 

With  1990  funds  appropriated  under 
section  4807(a)  of  the  ESEA.  the 
Department  is  currently  developing  the 
following:  A  handbook  on  alcohol  abuse 
prevention  for  educators;  a  module  on 
high-risk  youth  that  will  be  added  to 
Learning  to  Live  Drug  Free  (the 
Department's  recently  issued  drug 
prevention  curriculum  model); 
instructional  materials  on  alcohol  abuse 


educatioa  dewgned  to  assist  edacators 
of  children  of  special  popuidtiona 
(Hispanics,  Blacks,  Native  .Americana, 
and  the  economically  disadvantaged): 
and  materials  for  use  by  educatari  hi 
classrooms  where  children  of  several 
cultures  are  represented 

These  matenals  will  be  available  by 
October  1991  and  will  be  provided  to 
grantees  for  use  in  training  propama 
funded  under  this  proposed  prioriiy. 

By  establishing  an  absolute  priority 
mandating  the  provision  of  regioa-wkte 
services,  the  Department  h,^nei  that 
training  about  alcohol  abuse  edncatioo 
will  be  available  to  educators  in  every 
State,  providing  maximum  covwage  of 
students:  the  funding  available  for  Aia 
important  pmsram  will  be  maximiaed 
through  coordination  and  integration 
with  other  alcohol  abuse  pfcreBtior 
training  efforts  across  the  region;  Ail 
competition  will  mtegrdte  prevention 
training  efforts  at  SEAs  and  LEAa:  and. 
duplication  of  existing  trainin);  efforts 
will  be  avoided. 

The  Department  has  drawn  regional 
boundaries  for  the  provision  of  training 
and  other  prevention  services  m  ita 
regulations  for  Regional  Centers  for 
Dnig-Free  Schools  and  Communities, 
The  boutularu-fc  jt  the  proposed 
abaolute  prionty  will  coincide  with  the 
regional  center  boundaries.  We  have 
encouraged  Suites  to  work  toward 
coordinated,  regional  responses  to  the 
provisiou  of  prevention  serv  icea,  and 
b«lieve  that  thu  program  provide* 
another  opportunity  f(ir  States  to  share 
iuiuiBiaticp  and  approaches — preferaWy 
anong  akeady  developed  network* 
about  alcohd  abtise  prevention. 

Pnpoaed  Afaaoiate  Priority' 

hi  additioB  to  providing  training  in  all 

at  {he  itatulonJy-mandated  areas,  the 
Secretary  proposes  to  give  absohite 
preference  under  34  CFR  75  105(cK33  to 
applications  for  projects  that 

(1)  Provide  training  to  educatara  who 
serve  children  in  grades  5-8;  and 

(2)  Provide  for  region-wide  training  in 
one  of  the  following  geographic  areas: 

(a)  Northeast 

Connecticut 
Delaware 
Maine 
Maryland 
Massachusetts 
New  Hamphshire 
New  jersey 
New  York 
Ohio 

Pennsyuivania 
Rhode  Island 
Vermont 

(bl  Southeast 

Alabama 

District  of  Columbia 


Fforida 
Georgia 
Kentucky 
North  Carolina 
Paerto  Rico 
South  Carolina 
Taanessee 
Virginia 
Virgin  Island 
Vttest  Virginia 

fdtMmrest 

tatfrenfl 
Illinois 

loava 
Mchigan 
Minnesota 
Missouri 
Nebraaka 
NeiA  Dakota 
Soutti  Dakota 
Wftsconsin 

(i^  Southwest 

Arizona 

Arkansas 

Colorado 

Kansas 

LMiisiana 

Vfississippi 

New  Mexico 

O^tlahoma 

Texas 

Utah 

(ef  West 

Ala&l.a 

American  Samoa 
California 
Guam 


MontaM 

Nevada 

Northern  Mariana  Islands 

Oregon 

lepublic  of  Palau 

Washington 

Wyoming 

Under  34  CFR  75.105(c)(3)  the 
Secretary  proposes  to  fund  under  this 
competition  only  applications  that  meet 
the  absolute  priority. 

ftoposed  Competitive  Preference: 

The  Secretary  also  proposes  to  give 
competitive  preference  to  applications 
that 

(a|  Demonstrate  a  comprehensive 
mderatanding  of  alcohol  abuse  at  it 
relates  to  children  of  alcoholics  and 
their  families: 

(b)  Demonstrate  the  capability  to 
establish  relationships  with  local 
educational  agencies.  State  educational 
»§encies,  and  institutions  of  higher 
education  that  are  sufficiently  sound  to 
{■ciLiaie  the  replication  of  the  training  to 
be  pravkied  under  this  grant;  and 

{ci  Demonstrate  the  capability  to 
caatoflwte  to  increased  public 
aerareness  of  issues  related  to  children 
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of  alcoholics  and  their  families  through 
a  dissemination  network. 

Under  34  CFR  75.105(c)(2)(i)  the 
Secretary  proposes  to  award  up  to  15 
points  to  an  application  that  meets  this 
competitive  preference.  These  points  are 
in  addition  to  any  points  the  application 
earns  under  the  selection  criteria  in  34 
CFR  75.210. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79, 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  stregthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

The  Secretary  invites  public  comment 
on  the  proposed  priority  and  competitive 
preference.  This  notice  of  proposed 
priority  does  not  solicit  applications, 
and  Departments  of  Education  staff  will 
not  review  concept  papers  or 
preapplications.  The  publication  of  the 
proposed  priorities  does  not  bind  the 
Federal  government  to  fund  projects  in 
these  areas,  except  as  otherwise 
directed  by  statute.  Funding  of 
particular  projects  depends  on  the  final 
priorities,  the  availability  of  funds,  and 
the  quality  of  applications. 

All  comments  submitted  in  response 
to  this  proposed  priority  and  competitive 


preference  will  be  available  for  public 
inspection  during  and  after  the  comment 
period  in  room  2135.  FOB  .No.  -6.  400 
Maryland  Avenue  S  VV  .  Washington, 
DC  between  the  hours  of  9  a.m  and  4.30 
p.m,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Authority:  20  USC  3156-l(b). 

Dated  January  23,  1991. 

Ted  Sanders, 

Acting  Setreiar)  o^ Education 
(Catalog  of  Federal  Domestic  Assistance 
Numl>cr  84.238 — Programs  for  Educators- 
Innovative  Alcohol  Abuse  Education 
Programs) 
IFR  Doc  91-2059  Filed  1-28-91;  B;45  am) 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12747  of  January  25,  1991 

National  Nutrition  Monitoring  Advisor>  Council 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of 
the  United  Stales,  including  the  National  Nutrition  Monitormg  and  Related 
Research  Act  of  1990  ("Act")  (Public  Law  101-445.  October  22.  1990)  and  the 
Federal  Advisory  Committee  Act,  as  amended  (5  L".S  C  App.1.  it  ;s  hereby 
ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  National  Nutrition  Monitor- 
ing Advisory  Council  ("Councir").  The  Council  shall  assist  m  carrying  out  the 
purposes  of  the  Act,  provide  scientific  and  technical  advice  on  the  develop- 
ment and  implementation  of  the  coordinated  program  and  comprehensive  plan 
required  by  section  103  of  the  Act,  and  serve  in  an  advisory  capacity  to  the 
Secretary  of  Agriculture  and  the  Secretary  of  Health  and  Human  Services 
("Secretaries")  with  respect  to  their  responsibilities  and  functions  under  the 
Act. 

Sec.  2.  Membership.  (A)  Composition.  The  Council  shall  consist  of  nine  voting 
members.  Five  of  the  members  shall  be  appointed  by  the  President  upon  the 
recommendation  of  the  Secretaries.  Four  of  the  m.embers  shall  he  appointed 
by  the  Congress,  of  whom  one  shall  be  appointed  by  the  Speaker  of  the  House 
of  Representatives,  one  shall  be  appointed  by  the  minority  leader  of  the  House 
of  Representatives,  one  shall  be  appointed  by  the  President  pro  tempore  of  the 
Senate,  and  one  shall  be  appointed  by  the  minority  leader  of  the  Senate.  The 
Council  shall  also  include  the  joint  chairpersons  of  the  Interagency  Board  for 
Nutrition  Monitoring  and  Related  Research  as  ex  officio  nonvoting  members. 

(B)  Selection  Criteria.  Each  person  appointed  to  the  Council  shall  be  selected 
solely  on  the  basis  of  an  established  record  of  distinguished  service  and  shall 
be  eminent  in  one  of  the  following  fields: 

(1)  public  health,  including  clinical  dietetics,  public  health  nutrition,  epidemiol- 
ogy, clinical  medicine,  health  education,  or  nutrition  education. 

(2)  nutrition  monitoring  research,  including  nutrition  monitoring  and  surveil- 
lance, food  consumption  patterns,  nutritional  anthropology,  community  nutri- 
tion research,  nutritional  biochemistry,  food  composition  analysis,  survey 
statistics,  dietary-intake  methodology,   or  nutrition   status   methodology:   or 

(3)  food  production  and  distribution,  including  agriculture,  biotechnology,  food 
engineering,  economics,  consumer  psychology  or  sociologv.  food-svstem,  m.an- 
agement,  or  food  assistance. 

(C)  Particular  Representation  Requirements.  The  Council  .membership  at  all 
times,  shall  include  at  least  two  representatives  from  each  of  the  three  areas 
of  specialization  listed  in  subsection  (B),  and  shall  have  representatives  from, 
various  geographic  areas,  the  private  sector,  academia.  scientific  and  profes- 
sional societies,  agriculture,  minority  organizations,  and  public  interest  organi- 
zations, and  shall  include  a  State  or  local  government  employee  with  a 
specialized  interest  in  nutrition  monitoring. 
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fD)  Chairperson.  The  Qiairperson  of  the  Council  shall  be  elected  from  and  by 
the  Coiincil  mm-.liersh  p  The  term  of  office  shall  not  exceed  5  years.  If  a 
vacancy  ocf  urs  in  thp  C^h.Mrpersonship,  the  Council  shall  elect  a  member  to  fill 

such  vacancy, 

(E]  Term  ,  ''  0^'':'rf  The  fprm  of  office  of  each  of  the  voting  members  of  the 
Council  shdii  be  5  vears.  except  that  of  the  five  members  first  appointed  by  the 
President,  Svm)  menile^s  shall  be  appointed  for  a  term  of  2  years,  two  members 
for  a  term  uf  3  years,  and  one  for  a  term  of  4  years,  as  designated  by  the 
President  at  the  time  of  appointment.  Any  member  appointed  to  fill  a  vacancy 
occi;rr:ng  pr::  r  to  the  expiration  of  the  term  for  which  the  predecessor  of  such 
member  was  appcinted  shall  be  appointed  for  the  remainder  of  the  term.  No 
voting  member  shall  be  eligible  to  serve  continuously  for  more  than  two 
con.secutivp  terms. 

[F]  ExecLtr,''  SecrtUjn'  The  Administrator  of  Nutrition  Monitoring  and  Relat- 
ed Research  (if  appointed  under  section  101(d)  of  the  Act)  shall  serve  as  the 

Executive  Secretarv  of  the  Council. 


Sec.  3.  F:::u-t;i 


Council.  The  Council  shall: 


(a)  provide  scif>nt;fi"  and  N't  hnica!  advice  on  the  development  and  implemen- 
tation of  ail  components  of  the  coordinated  program  and  the  comprehensive 
plan;  • 

(b)  evaluate  the  scienti.Hc  and  technical  quclity  of  the  comprehensive  plan  and 


the  effectiveness  cf  tt-e 


cori 


iinated  program; 


(c)  rrcommend  to  'he  Secretanes,  on  an  annual  basis,  means  of  enhancing  the 
comprehensive  plan  and  the  coordmated  programs;  and 

(d)  submit  to  the  Secretaries  annual  reports  that  shall:  (1)  contain  the  compo- 
nents sfTccified  \n  paragraphs  (b)  and  (c);  and  (2)  be  included  in  full  in  the 
biennial  reports  of  the  Secretaries  to  the  President  for  transmittal  to  the 
Congress  under  section  lOCfbj  of  the  Act. 

Sec.  4.  Mee!:nf;s.  The  Council  shall  meet  on  a  regular  basis  at  the  call  of  the 
Chairperson,  or  on  the  written  request  of  one-third  of  the  members.  A  majority 
of  the  appointed  rr.cn-.tiers  of  the  Council  shall  constitute  a  quorum. 

Sec.  5.  Administration,  (a)  The  heads  of  executive  departments,  agencies,  and 
independent  instrumentalities  shall,  to  the  extent  permitted  by  law,  provide 
the  Council,  upon  request,  with  such  information  as  it  may  require  for  the 
purposes  of  earning  cut  its  functions. 

(b)  Memn'Ts  !>!  tc,  (cjuncil  shall  serve  without  compensation  for  their  work 
on  the  Courri!  \Vh;lp  engaged  in  the  work  of  the  Council,  members  appointed 
from  among  private  citizens  of  the  United  States  may  be  allowed  travel 
expenses,  including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for 
persons  servnng  intermittently  in  the  Government  service  (5  U.S.C.  5701-5707). 
Appointed  members  of  the  Council  may  not  be  employed  by  the  Federal 
Government. 


(c)  To 


'd  by  law  and  subject  to  the  availability  of  appropria- 


tions, the  Dep<i:tmen!  of  Agriculture  shall  provide  the  Council  with  such 
administrative  servicet),  funds,  facilities,  staff,  and  other  support  services  as 
may  be  necessary  for  the  performance  of  its  functions. 
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Sec.  6.  General  provision.  Notwithstanding  the  provisions  cf  an\  otht  r  Execu- 
tive order,  the  functions  of  the  President  under  the  Federal  .AdMSory  Con-.n^at- 
tee  Act  that  are  applicable  to  the  Council  shall  be  performed  !  \  tne  Secret.iry 
of  Agriculture,  in  accordance  with  guidelines  and  procedures  t  s;rtl/:.^r,eL;  t.-y 
the  Administrator  of  General  Services. 


Sec.  7.  The  Couricil  shall  terminate  10  years  after  the 
IS  prepared  under  section  103  of  the  Act. 


final  comprehensive  plan 
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January  25.  1991. 
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DEPARTMENT  OF  AGRICULTURE 
Farmers  Home  Administration 
7  CFR  Parts  1951, 1962,  and  1965 

Processing  of  Loan  Assumptions 

agency:  Fanners  Home  Administration, 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  regarding  the  internal 
processing  of  loan  assumptions  and 
other  changes  in  loan  terms.  Form 
FmHA  1965-22,  Information  on 
Assumption  on  New  Terms  or  Other 
Change  of  Terms,  and  Form  FmHA 
1965-23,  Supplemental  Information  on 
Assumption  and/or  Change  of  Terms, 
are  being  eliminated  and  the 
transactions  will  be  entered  into  the 
FmHA  field  office  terminal  system 
directly  from  the  legal  docimients.  The 
intended  outcome  of  this  action  is  to 
improve  productivity  and  reduce 
paperwork  in  field  offices. 
EFFECnVE  DATE:  January  30, 1991. 
FOfl  RIRTHER  INFORMATION  CONTACT 
Tony  Bainbridge,  Accoimtant, 
Accounting  Policy  and  Procedures 
Section  II.  FmHA.  USDA.  Finance 
Office,  1520  Market  Street.  SL  Louis, 
Missouri  63103.  telephone  FTS  262-6026 
or  commercial  (314)  539-6028. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1,  which  implements 
Executive  Order  12291,  and  since  this 
action  has  no  impact  on  FmHA 
borrowers  or  other  members  of  the 
public  it  has  been  determined  to  be 
exempt  from  those  requirements 
because  it  involves  only  internal  Agency 
management.  It  is  the  policy  of  this 
Department  to  publish  for  comment 
rules  relating  to  public  property,  loans. 


grants,  benefits,  or  contracts, 

notwithstanding  the  exemption  in  5 
U.S.C.  553  with  respect  to  such  rules. 
This  action,  however,  is  not  published 
for  proposed  rulemaking  since  it 
involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary.  Specifically, 
the  procedures  are  revised  to  eliminate 
the  use  of  unnecessary  forms  and  allow 
the  FmHA  field  office  to  enter  the 
assumption  transactions  directly  from 
the  legal  documents.  The  following  legal 
documents  will  be  used  in  place  of  Form 
FmHA  1965-22  and  Form  FmHA  1965- 
23:  Form  FmHA  452-Z  Reamortization 
and  Deferral  Agreement,  1940-17, 
Promisory  Note,  1940-18,  Promisory 
Note  for  Softwood  Timber  Loans,  1965- 
11,  Accelerated  Repayment  Agreement, 
1965-13,  Assumption  Agreement 
(Farmer  Program  Loans)  and  1965-15, 
Assumption  Agreement  (Single  Family 
Housing  Loans).  Also  references  to  Form 
FmHA  451-31.  Borrower  Transaction 
Record,  and  Form  FmHA  451-25,  Status 
of  Account,  are  being  deleted  due  to 
obsolescence  of  these  forms. 

Enviromnental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-190,  an  environmental  impact 
statement  is  not  required. 

Programs  Affected 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  under  the  following  numbers: 
10.404    Elmergency  Loans 
10.406    Farm  Operating  Loans 
ia407    Farm  Ownership  Loans 
10.410    Low  Income  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Veiy  Low-Income  Housing  Repair 
Loans  and  Grants 

Intergovemmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  notice  7  CFR  part  3015. 
subpart  V,  (48  FR  29115.  June  24, 1963) 
this  program/activity  is  excluded  from 
the  scope  of  Executive  Orer  12372  which 
requires  intergovemmental  consultation 
with  State  and  local  officials.  This 
action  does  not  directly  affect  any 


FmHA  programs  and  projects  which  are 

subject  to  intergovemmental 
consultation. 

List  of  subjects 

7  CFR  part  1951 

Accounting  servicing.  Debt 
restructuring,  Credit.  Loan  programs — 
Agriculture,  Loan  programs — Housing 
and  community  development  Low  and 
moderate  income  housing  loans — 
Servicing. 

7  CFR  part  1962 

Crops,  Government  property. 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

7  CFR  part  1965 

Administrative  practice  and 
procedure,  Foreclosure,  Loan 
programs — Agriculture.  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing — Rental,  Mortgages,  Rural 
areas. 

Accordingly,  chapter  XVIIL  title  7.  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1951— SERVICtNQ  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U  S.C  1989:  42  U  S  C.  1460:  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  A— Account  Servicing  Policies 

2.  Section  1951.25  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)(2)  to  read  as  follows: 

$  1951.25    n«vtew  o(  imttod  rMOurc«  FO 
and  OL  loans. 


(c)  •  '  • 

(2)  When  the  interest  rate  is  increased 
to  the  current  rate,  the  loan  will  be 
recorded  as  a  regular  loan  and  will  no 
longer  be  considered  a  limited  resource 
loan.  The  borrower  must  be  notified  in 
writing  at  least  30  days  pnor  to  the  date 
of  the  change.  Exhibit  B  of  this  subpart 
may  be  used  as  a  guide.  The  effective 
date  of  the  change  in  interest  rate  will 
be  the  effective  date  on  Exhibit  B.  The 
borrower  must  be  informed  of  the 
following  for  each  loan: 
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3.  Exhibit  B  to  subpart  A  is  revised  to 

read  as  follows: 

Exhibit  B — Notka  of  Change  in  InleresI  Rale 

(insert  date) 

Notice  of  Change  in  Interest  Rale 

(insert  borrower's  address) 
Re:  DO 
Fund  code 

na 

Loan  number 

DO 
Kind  code 

Dear  [insert  borrower's  name  and  cose 

number):  Your  promissory  note  dated . 

for  the  original  amount  of dollars 

($ )  provides  for  a  change  in  interest 

rate  for  a  limited  resource  loan  in  accordance 
with  the  Farmers  Home  Administration 
regulations. 

Effective  (insert  date)  the  interest  rate  on 

this  loan  will  be percent  (    %)  on  the 

unpaid  principal  balance.  Your  inslallment 

due  January  1. 19    .  will  be dollars 

($ — ■ ).  This  change  in  interest  rale  is  for 

the  reason  indicated  below. 

D  Increase  in  repayment  ability  as  per  Farm 

and  Home  Plan  dated . 

D  /insert  reason  if  other  than  above  for 
increase  in  interest  rate). 

You  may  appeal  this  action  by  writing  to 
[hearing  officer},  [address),  within  30 
calendar  days  of  the  dale  of  this  letter,  giving 
the  reason  why  you  believe  this  matter 
should  be  decided  differently.  This  time  may 
be  extended  if  you  cannot  notify  the  hearing 
officer  within  30  days  for  reasons  beyond 
your  control. 

Subpart  G— Borrower  Supervision, 
Servicing  and  Collection  of  Single 
Family  Housing  Loan  Accounts 

4.  Section  1951.314  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

{1951.314    RMmortizatlons. 
•         •         •         •         • 

(b)  •  •  • 

(1)  Form  FmHA  452-2. 
"Reamortization  and/or  Deferral 
Agreement."  will  be  completed  in 
accordance  with  the  FMI  and  processed 
via  the  FmHA  field  office  terminal 
system. 


Subpart  S— Farmer  Programs  Account 
Servicing  PoUdes 

5.  Section  1951.909  is  amended  by 
revising  paragraph  (e)(3)(vii)(B),  the 
fourth  sentence  of  paragraph 
(e)(4)(iv)(B)  and  paragraph  (j)(5)  to  read 
as  follows: 

S1951.9M    Proceseing  primary  loan 
MTvtce  progrsms  requests. 


(B)  The  FmHA  field  office  will  process 
the  reamortization.  reschedule,  or 
consolidation  via  the  FmHA  field  office 
terminal  system  in  accordance  wtih 
Form  FmHA  1940-17.  The  FmHA 
Finance  Office  will  remove  the 
borrower's  name  from  the  delinquency 
report. 

•  •        •        *        • 

(4)  •   •   • 
(iv)  •   *  • 

(B)  •  •  *  The  County  Office  will 
forward  to  the  Finance  Office  Exhibit  B 
of  subpart  A  of  part  1951,  any  time  the 
interest  rate  is  changed  on  a  note  during 
the  set-aside  period.  •  *  * 

•  •        *        •        • 

(n*  *  * 

(5)  The  FmHA  field  office  will  process 
the  reamortization  or  consolidation  via 
the  FmHA  field  office  terminal  system  in 
accordance  with  Form  FmHA  1940-17. 
and  complete  Exhibit  D  of  this  subpart. 

•  •         •         •         • 

6.  Exhibit  G  to  subpart  S  is  amended 
by  revising  the  last  sentence  of 
paragraph  VI  and  the  sixth  sentence  of 
paragraph  VI11(D]  to  read  as  follows; 

Exhibit  G  of  Subpart  S  Deferral 
Reamortization  and  Reclassification  of 
Distressed  Farmer  P">gram  (FP)  l-oans  for 
Softwood  Timber  Production  (ST)  Loans. 

•  •  •  •  • 

VI.  Distressed  reamoriized  loan  approval 
or  disapproval. 

'   •  •  The  FmHA  field  office  will  process 
the  reamortization  via  the  FmHA  field  office 
terminal  system  in  accordance  with  Form 
FmHA  1940-18. 

•  •  •         •         * 

VUl.  Processing  of  ST  Loans. 

•  •         •         •         * 

(0)  *  •   •  The  FMI  for  Form  FmHA  1940-17 
has  examples  (IV  and  V)  which  explain  this 
procedure.  "  *  * 


(e)  •  *  * 
(3)  *  *  * 
(vii)*  •  • 


PART  1962-PERSONAL  PROPERTY 

7.  The  authority  citation  for  part  1962 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  5  U.S.C.  301;  7  CFR 
2.23;  and  7  CFR  2.70. 

Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

8.  Section  1962.34  is  amended  by 
removing  paragraphs  (f}(12)  and  (f)(13) 
and  revising  the  first  sentence  in 
paragraph  (g)(3)(i)  to  read  as  follows; 

§  1962.34    Transfer  of  cttattsl  security  and 
EO  property  and  assumption  of  debts. 
•        •        •        •        • 

(g)  *  *  * 
(3)  *  *   * 

(i)  During  the  period  that  a  transfer  is 
pending  in  the  County  Office,  payments 


received  by  the  Finance  Office  will 
continue  to  be  applied  to  the  transferor's 
account,  and  Form  FmHA  451-26. 
"Transaction  Record."  will  be 
forwarded  to  the  County  Office.  *  *  * 
•        •        •        *        • 

PART  165— REAL  PROPERTY 

9.  The  authority  citation  for  part  1965 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480;  5 
use.  301;  7  CFR  2.23;  and  7  CFR  2.70. 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Farmer  Program  Loans 
and  Certain  Note-Only  Cases 

10.  Section  1965.27  is  amended  by 
removing  the  last  sentence  in  paragraph 
(e).  adding  a  new  fourth  sentence 
between  existing  third  and  fourth 
sentences  in  paragraph  (b)(5)  and 
revising  the  fifth  sentence  in  paragraph 
(c)(2),  the  fourth  sentence  in  the 
introductory  text  of  paragraph  (d)  and 
paragraph  (g)(9)  to  read  as  follows: 

§  1965.27    Transfer  of  real  estate  security. 
•         •         •         •         • 

(b)  •  *  • 

(5)*  *  *  Form  FmHA  1965-13  will  be 
processed  via  the  FmHA  field  office  terminal 
system.  *  *  ' 

4  •  •  »  • 

(c)  •   *  • 

(2)  •  •  *  The  FmHA  field  office  will 
process  the  assumption  via  the  FmHA  field 
office  terminal  system  in  accordance  with 
Form  FmHA  1965-13  or  1965-15  as 
appropriate.  *  *  • 
ft         •         *         •         • 

(d)  •   *  *  The  FmHA  field  office  will 
process  the  assumption  via  the  FmHA  field 
office  terminal  system  in  accordance  with 
Form  FmHA  1965-13  or  1965-15  as 
appropriate.  *   *  * 

«  •  •  •  • 

(8)  •   •  •  ,  , 

(9)  Assumption  agreements,  releases  from 

personal  liability,  receipts.  When  the  full 
amount  of  the  debt  is  assumed  or  a  release 
from  personal  liability  is  otherwise  approved 
under  this  subpart  and  all  of  the  security  is 
being  transferred.  Forms  FmHA  1965-13: 
460-9  (as  applicable);  451-1, 
"Acknowledgment  of  Cash  Payment;"  and 
1965-8.  will  be  prepared  and  distributed 
according  to  the  FMI. 


Subpart  C— Security  Servicing  for 
Single  Family  Rural  Housing  Loans 

11.  Section  1965.125  is  amended  by 
revising  the  third  sentence  in  paragraph 
(a)(3)  to  read  as  follows: 

§  1965.125    Liquidation. 


(a) 


Federal  Register  /  Vol  58,  No.  20  /  Wednesday,  January  30,  1991  /  Rules  and  Regulations        3387 


(3)*  *  *  The  FmHA  field  offices  will 
process  the  accelerated  repayment 
agreement  via  the  FmHA  field  office 
terminal  system  in  accordance  with 

Form  FmHA  1965-11.  *  *  * 

*  •        ft        •        * 

(12)  Section  1965.127  is  amended  by 
revising  para^aph  (b)(l)(ii]  to  read  as 
follows: 

§1965.127    Release  from  Habiiity. 

e  •  •  •  * 

(b)  *  •  * 

(1)  *  •  * 

(ii)  Form  FmHA  1965-15,  or  other  legal 
documents  are  processed  via  the  field 
office  terminal  system  indicating  the 
transferor  is  released  from  liability. 

*  ft        ft        *        ft 

Dated:  January  4, 1991. 
La  Verne  Amman. 

Administrator,  Farmers  Home 

Administration. 

[FR  Doc  91-2111  Filed  l-2&-ei:  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  611 
RfN  3052-AB12 

Organization;  Reorganizatton 
Autnorities  for  System  Institutions 

AGENCY:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA).  by  the  Farm 
Credit  Administration  Board  (Board), 
adopts  final  regulations  that  amend  12 
CFR  part  611,  that  were  published  as 
proposed  regulations  on  July  12. 1990.  55 
FR  28639.  These  final  regulations  reflect 
amendments  to  the  Farm  Credit  Act  of 
1971,  as  amended  (Act)  by  the 
Agricultural  Credit  Act  of  1987.  Public 
Law  100-233  (1987  Act).  The 
amendments  made  by  the  1987  Act 
established  a  procedure  under  which  a 
Farm  Credit  institution  may  terminate 
its  Farm  Credit  charter  by  becoming 
chartered  as  a  financial  institution  under 
other  Federal  or  State  authority.  The  Act 
imposes  certain  requirements  on  an 
institution  that  wishes  to  terminate  its 
status  as  a  Farm  Credit  institution  and 
authorizes  the  FCA  to  impose  by 
regulation  such  other  conditions  as  the 
FCA  considers  appropriate.  These 
regulations  which  are  adopted  as  final 
are  applicable  to  associations  whose 
direct  loan  from  the  Farm  Credit  Bank 
from  which  it  is  a  borrower  does  not 
constitute  a  significant  proportion  of  the 
bank's  total  loans,  or  whose  investment 
in  the  bank  does  not  constitute  a 
significant  proportion  of  the  bank's 


capital.  On  August  15. 1900,  the  Board 
extended  the  original  30-day  comment 
period  for  the  proposed  regulations  to 
October  1, 1990  (55  FR  34024).  As  noted 
in  the  summary  to  the  proposed 
regulations,  proposed  regulations 
governing  the  termination  of  Farm 
Credit  status  of  other  institutions  will  be 
published  at  a  later  date. 

The  effect  of  the  fmal  regulations  is  to 
provide  procedures  to  implement  new 
S  7.10  of  the  Act,  which  provides  that  a 
Farm  Credit  institution  may  terminate 
its  Farm  Credit  status  if  it  satisfies 
certain  enumerated  statutory 
requirements.  The  final  regulations  also 
implement  SS  7.11  and  7.9  of  the  Act  as 
they  apply  to  terminations.  Section  7.11 
provides  for  FCA  Board  approval  of  the 
plan  of  termination  for  submission  to 
stockholders,  and  §  7.9  provides 
stockholders  the  opportunity  to  petition 
for  a  reconsideration  vote  following  a 
stockholder  vote  in  favor  of  termination. 
dates:  These  regulations  shall  become 
effective  on  the  expiration  of  30  days 
after  this  publication  during  which 
either  or  both  Houses  of  Congress  are  in 
session.  Notice  of  the  effective  date  will 
be  published  in  the  Federal  Register. 
FOfI  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Child,  Senior  Credit  Specialist, 
Office  of  Examination.  Farm  Credit 
Administration,  McLean.  Virginia 
22101-509a  (703)  883-4402.  TDD  (703) 
683-4444; 
or 

Rebecca  S.  Orlich.  Attorney,  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean.  Virginia 
22102-509a  (703)  683-40aa  TDD  (703) 
883-4444. 

suenafKNTARV  mformation:  On 
December  18, 1989.  the  FCA  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANHIM)  (54  FR  51763) 
requesting  comments  on  the  manner  and 
process  for  implementing  the  new 
procedures  under  the  Act.  Based  on  the 
comments  received  in  response  to  the 
ANPRM  and  all  other  relevant  factors, 
the  FCA  determined  to  promulgate 
separate  regulations  for  banks, 
associations  whose  capital  or  assets 
constitute  s  significant  proportion  of  the 
capital  or  assets  of  the  bank  of  which 
they  are  borrowers,  and  other 
associations.  On  fuly  12. 1990,  the  FCA 
published  for  public  comment  (55  FR 
28639)  proposed  amendments  to  12  CFR 
part  611  relating  to  the  termination  of 
Farm  Credit  status  of  small  Farm  Credit 
associations.  The  proposed  amendments 
implement  S  7.10  of  the  Act,  which  was 
added  by  the  1987  Act  and  which 
provides  that  a  Farm  Credit  institution 
may  terminate  its  status  as  a  Farm 


Credit  institution  if  it  satisfies  certain 
enumerated  requirements.  The  FCA 
noted  in  the  preamble  to  the  proposed 
regulations  that  it  had  determined  to 
promulgate  separate  regulations  for  the 
termination  of  associations  whose 
assets  or  capital  constitutes  a  significant 
proportion  of  the  assets  or  capital  of  the 
barik  from  which  it  is  a  borrower.  The 
proposed  regulations  published  in  the 
Federal  Register  on  July  12, 1990  pertain 
to  the  termination  of  associations  whose 
assets  or  capital  constitutes  less  than  25 
percent  of  the  assets  or  capital  of  the 
bank  from  which  it  is  a  borrower.  The 
comment  period,  which  originally 
expired  on  August  13, 1990.  was 
extended  to  October  1. 1990  by  action  of 
the  Board  on  August  15. 1990  (55  FR 
34024). 

The  FCA  received  comments  from  two 
members  of  the  U.S  Senate,  three 
members  of  the  U.S.  House  of 
Representatives,  the  Farm  Credit 
Council  (FCC)  on  behalf  of  its  member 
institutions,  two  Farm  Credit  Banks 
(FCBs).  four  F&Tm  Credit  associations, 
one  law  firm  on  behalf  of  seven  Farm 
Credit  associations,  and  a  trade 
association  primarily  representing 
community  banks.  The  comments  were 
reviewed  and  considered  in  the 
development  of  these  final  regulations. 

The  following  discussion  summarizes 
the  comments  received  on  proposed 
regulations  adopted  as  final  regulations 
and  the  FCA's  response  to  the 
comments.  The  discussion  is  presented 
in  the  numerical  order  of  the  sections  of 
the  regulation  with  explanations  of  the 
proposed  regulations,  followed  by  an 
explanation  of  the  revisions  made  in  the 
final  regulations.  In  addition  to  the 
revisions  to  the  proposed  regulations  in 
response  to  the  comments  that  are 
discussed  below,  technical  and 
clarifying  changes  to  language  of  the 
proposed  regulations  have  been  made  in 
the  final  regulations. 

Part  811 — Organisation 

Subpart  P — ^Termination  of  Farm 
Credit  Status — Associations 

Section  611.1200— General— 
Applicability 

Section  611.1200  of  the  proposed 
regulations  provides  that  these 
regulations  set  forth  the  requirements 
applicable  to  the  termination  of  Farm 
Credit  status  of  an  association  that 
seeks  a  new  charter  as  a  national  or 
State  bank,  savings  and  loan 
association,  or  other  type  of  financial 
institution.  Paragraph  (c)  of  this  section 
further  pro'vides  that  these  regulations 
do  not  apply  to  those  associations 
whose  capital  or  assets  constitute  25 
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percent  or  more  of  the  capital  or  assets 
of  the  bank  from  which  it  is  a  borrower. 
The  FCC  commented  that  the  25  percent 
test  should  t>e  clarified  to  indicate  the 
date  of  the  calculation  and  the  type  of 
capital  and  assets  to  be  measured.  In  the 
final  regulation,  the  25  percent  lest  has 
been  retained,  but  the  measurement  has 
been  changed  to  a  measurement  of 
either  the  terminating  association's 
investment  in  the  bank  as  a  proportion 
of  the  bank's  capital,  or  the  terminating 
association's  direct  loan  from  the  bank 
as  a  proportion  of  the  total  loans  of  the 
bank.  The  change  was  made  to  provide 
a  simpler  means  test  to  determine 
whether  an  association  is  subject  to 
these  regulations. 

In  the  final  regulation,  the  FCA  has 
added  a  provision  in  paragraph  (a)  to 
permit  the  FCA  Board  to  waive  any 
requirement  of  the  subpart  for  good 
cause  shown.  This  waiver  provision  was 
added  to  respond  to  concerns  expressed 
by  some  commenters  that  the  proposed 
regulations  do  not  contemplate  or 
provide  for  all  the  possible  corporate 
forms  which  the  successor  institution 
could  take  and  all  the  possible  methods 
of  capitalization  which  could  be  utilized. 
This  waiver  provision  will  permit  the 
FCA  to  waive  requirements,  especially 
with  respect  to  information  required  to 
be  disclosed  in  the  information 
statement,  which  are  duplicative  or 
which  are  not  relevant  to  a  particular 
transaction  and  for  which  the 
terminating  association  can  show  good 
cause  that  the  requirement  should  be 
waived.  The  FCA  expects  that  such 
waivers  limited  primarily  to  procedural 
matters;  any  waivers  of  substantive 
requirements  would  be  considered  only 
in  rare  circumstances  where  there  is  a 
clear  showing  by  the  terminating 
association  that  compliance  with  a 
requirement  would  be  unduly 
burdensome  to  the  association  or  of  no 
material  value  to  the  agency  or  any 
concerned  parties.  Of  course,  statutory 
requirements  that  are  reiterated  in  these 
regulations  would  not  be  permitted  to  be 
waived  under  any  circumstances. 

Section  611.1206— Definitions 

Section  611.1205  of  the  proposed 
regulations  defines  terms  that  are  used 
throughout  this  subpart.  The  FCC  noted 
that  there  are  also  definitions  in 
S  611.1240(a)  and  commented  that  any  of 
those  terms  that  are  also  used  outside  of 
§  611.1240  should  be  defined  in 
i  611.1205.  It  was  the  FCA's  intention  to 
provide  definitions  in  $  611.1240(a)  that 
are  applicable  only  in  S  611. 1240.  This 
has  been  clarified  by  revising  the 
language  of  S  611.1240(a)  to  indicate  that 
such  definitions  apply  for  purposes  of 
that  section  only. 


The  FCC  objected  to  the  final 
sentence  of  the  definition  of  "generally 
accepted  accounting  principles  (GAAP) " 
in  §  611.1205(b)  as  permitting  the  FCA  to 
dictate  and  define  generally  accepted 
accounting  principles.  This  provision  in 
the  proposed  regulation  was  intended  to 
allow  the  FCA  to  determine,  for  the 
purpose  of  these  regulations,  which 
interpretation  of  GAAP  would  apply  in 
situations  where  more  than  one 
interpretation  of  an  event  is  possible 
under  GAAP.  GAAP  financial 
statements  are  required  unless 
otherwise  prescribed  by  the  regulation. 
In  situations  where  the  FCA  believes  it 
is  necessary  to  deal  with  a  specific 
accounting  issue  not  fully  covered  by 
GAAP,  or  in  order  to  ensure  that 
consistent  practices  are  being  followed 
by  Farm  Credit  institutions,  the  FCA 
reserves  the  right  to  specify  which 
interpretation  of  GAAP  shall  apply.  The 
last  sentence  in  the  definition  has  been 
revised  in  the  final  regulation  to  clarify 
this  position.  No  other  revisions  have 
been  made  to  this  section  in  the  final 
regulation. 

Section  611.1210— Advance  Notification 

Section  611.1210  of  the  proposed 
regulations  provides  that  the  board  of 
directors  of  an  association  that  seeks  to 
terminate  its  status  must  commence  the 
termination  process  by  passing  a  board 
resolution  and  submitting  a  certified 
copy  of  the  resolution  to  the  FCA. 
Following  the  passage  of  the  resolution, 
the  association  must  provide 
appropriate  disclosure  of  the  proposed 
transaction  to  prospective  borrowers, 
current  equity  holders  and  any  persons 
who  may  purchase  or  retire  association 
equity.  During  the  time  period  between 
the  commencement  resolution  and  the 
effective  date  of  termination,  the 
association  would  be  permitted  to  sell 
special  classes  of  common  stock  and 
participation  certificates  that  are 
identical  to  the  classes  of  common  slock 
(including  voting  stock)  and 
participation  certificates  currently  being 
issued,  except  that  they  would  not 
entitle  the  holder  to  share  in  the  excess 
of  the  adjusted  book  value  of  such 
equities  over  par  in  the  event  of 
termination.  However,  such  stock  and 
participation  certificates  could  be  sold 
only  if  the  association's  stockholders 
had  previously  approved,  prior  to  the 
passage  of  the  commencement 
resolution,  a  bylaw  providing  for  the 
issuance  of  such  equities.  In  addition, 
the  proposed  regulations  provide  that 
the  association  must  compute  and 
submit  an  estimated  exit  fee  to  the  FCA 
within  15  days  of  the  date  upon  which 
the  commencement  resolution  is 
submitted.  Under  the  proposed 


regulation,  the  FCA  would  have  45  days 
following  receipt  of  the  estimated  exit 
fee  to  notify  the  association  of  its 
agreement  or  disagreement  with  the 
association's  estimated  exit  fee  and, 
should  there  be  a  disagreement,  of  any 
revisions  which  the  association  must 
make  to  the  computation.  The 
association  would  have  the  opportunity 
to  request  the  FCA  to  reconsider  its 
decision,  in  which  case  the  FCA  would 
then  have  15  days  to  confirm  or  revise 
its  computation. 

The  FCA  received  a  variety  of 
comments  on  this  section.  Some 
commenters  objected  to  what  they 
described  as  a  "slowing  down"  of  the 
termination  process  by  requiring  that  the 
estimated  exit  fee  be  submitted  to  the 
FCA  prior  to  the  time  the  termination 
plan  is  submitted  to  the  FCA  for 
preliminary  approval.  One  commenter 
further  objected  to  the  requirement  that 
the  commencement  resolution,  the 
announcement  to  present  and 
prospective  stockholders,  and  the 
estimated  exit  fee  be  submitted  to  the 
FCA  prior  to  the  time  the  termination 
plan  and  disclosure  materials  are 
submitted  to  the  FCA  for  approval. 
Another  commenter  suggested  that  the 
45-day  period  during  which  the  FCA 
would  determine  whether  to  require  any 
revisions  to  the  terminating 
association's  estimate  of  its  exit  fee  be 
reduced  to  30  days. 

In  response  to  these  comments,  the 
FCA  has  revised  proposed  §  611.1212, 
which  pertains  to  the  filing  date,  to 
eliminate  the  provision  that  a 
termination  application  could  not  be 
accepted  for  filing  until  "  e  FCA  and  the 
terminating  association  reach  agreement 
on  the  amount  of  the  exit  fee.  Failure  to 
reach  agreement  with  the  FCA  on  the 
exit  fee  could  then  become  a  basis  for    * 
the  FCA's  disapproval  of  the 
application.  With  the  elimination  of  that 
provision,  the  FCA  believes  that  the 
requirements  in  this  section  pertaining 
to  the  advance  notification  and  the 
estimated  exit  fee  will  not  appreciably 
delay  the  termination  process,  if  indeed 
there  is  any  delay  at  all;  furthermore, 
any  delay  that  may  occur  is  considered 
reasonable  and  necessary  in  light  of  the 
interests  protected. 

First,  stockholders  must  be  informed 
of  association  actions  that  may  affect 
their  investment  or  borrowing  decisions. 
As  soon  as  the  association  begins  the 
termination  process,  the  nature  of  an 
equity  holder's  investment  in  the 
association  changes  because  there  is  a 
real  possibility  that  the  holder's  equity 
interest  could  become  an  interest  in 
another  equity  of  a  type  wholly 
unanticipated  by  the  holder.  Moreover, 
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common  stockholders  and  participation 
certificate  holders  who  continue  to  hold 
an  interest  in  the  terminating 
association  could  be  in  a  position  to 
share  in  any  excess  of  the  adjusted  book 
value  over  par  of  the  terminating 
association,  an  opportunity  provided 
only  in  the  event  of  termination  or 
liquidation.  One  of  the  primary  reasons 
for  requiring  advance  notification  is  to 
ensure  that  these  current  and 
prospective  equity  holders  are  provided 
with  adequate  information  regarding  the 
future  prospects  of  the  association,  so 
that  they  will  be  able  to  make  informed 
decisions  with  respect  to  their 
investments  in  the  association.  If  notice 
of  the  transaction  were  not  given  to 
stockholders  until  the  association 
submitted  its  application  to  the  FCA,  the 
current  and  prospective  stockholders 
would  be  making  investment  and 
borrowing  decisions  with  incomplete 
information,  and  this  could  expose  the 
association  to  a  suit  by  stockholders 
who  bought  or  sold  stock  during  this 
period. 

Secondly,  there  are  several  reasons 
why  the  FCA  needs  to  be  notified  of  the 
association's  intention  to  terminate  at 
an  early  stage.  The  FCA  will  commence 
a  search  for  a  replacement  association 
during  this  period  to  take  over  the 
service  territory  of  the  terminating 
association.  The  FCA  believes  the 
continuation  of  Farm  Credit  service  to 
the  territory  to  be  of  prime  importance 
in  fulfilling  the  objective  of  the  Act  to 
provide  an  adequate  and  flexible  fiow  of 
credit  to  farmers  and  farm-related 
businesses.  In  addition,  because  the 
successor  institution  will  likely  be  in 
direct  competition  with  other  Farm 
Credit  associations,  the  FCA  may  wish 
to  monitor  carefully  the  activities  of  the 
terminating  association  to  ensure  that  it 
does  not  take  actions  adverse  to  the 
interests  of  other  Farm  Credit 
institutions,  including  any  institution 
that  may  replace  the  terminating 
association,  and  to  ensure  that  the 
interests  of  borrowers  and  other 
stockholders  are  adequately  protected. 
Also,  the  terminating  association  may 
not  have  been  examined  on-site  by  FCA 
examiners  for  6  months  or  more,  and  the 
FCA  may  deem  it  prudent  to  perform  an 
examination  or  other  investigation  prior 
to  the  time  an  exit  fee  is  agreed  upon. 
Consequently,  because  of  this  and 
numerous  other  matters  that  must  be 
considered  in  the  calculation  of  the  exit 
fee,  the  FCA  does  not  see  any  merit  in 
reducing  the  45-day  period  allowed  for 
reviewing  the  terminating  association's 
estimate  of  the  exit  fee,  particularly 
since  the  FCA  does  not  believe  any 


delay  in  the  submission  of  the 
termination  application  will  result. 

Thirdly,  it  is  in  the  terminating 
association's  best  interest  to  know  at 
the  earliest  possible  date  the  estimated 
amount  of  the  exit  fee,  not  only  for  the 
purpose  of  preparing  the  information 
statement,  but  also  to  enable  the 
association  to  engage  in  future  planning 
with  a  relatively  accurate  count  of  the 
capital  that  will  transfer  to  the 
successor  institution.  The  Act  does  not 
ensure  that  an  association  can  retain 
whatever  amount  of  capital  is  required 
by  the  new  chartering  authority  to 
capitalize  the  successor  institution:  the 
Act  merely  states  that  the  total  capital 
in  excess  of  6  percent  of  "assets"  is  to 
be  paid  to  the  Farm  Credit  Assistance 
Fund  or  the  Farm  Credit  Insurance  Fund. 
Adjustments  to  the  "assets"  required  by 
§  611.1240.  whether  they  are  additions 
(including  any  earnings  of  the 
association  subsequent  to  the 
computation  date)  or  subtractions,  could 
result  in  an  increase  or  decrease  in  the 
dollar  amount  of  the  capital  that  will 
transfer  to  the  successor  institution. 
Consequently,  the  association  may  find 
it  necessary  to  raise  additional  capital 
by  means  of  a  stock  offering  or  other 
financial  arrangement,  and  knowledge 
of  the  estimated  exit  fee  at  an  early 
state  in  the  process  would  eliminate 
much  of  the  guesswork  and  allow  the 
association  to  fix  the  amount  of 
additional  capital  needed. 

Finally,  FCA's  experience  with  other 
corporate  applications  suggests  that  the 
lapse  of  time  between  the  point  at  which 
the  association  begins  to  take  action  to 
terminate  its  Farm  Credit  status  and  the 
point  at  which  the  termination 
application  is  actually  submitted  to  the 
FCA  will  be  considerably  longer  than 
the  60  days  provided  in  this  regulation. 
For  example,  an  FCA  staff  survey  of  five 
district  banks  has  revealed  that,  on 
average,  a  minimum  of  4.2  months 
lapsed  between  an  association's 
decision  to  pursue  reorganization  and 
the  actual  submission  of  the 
reorganization  application  to  the  FCA.  A 
termination  process  is  likely  to  require 
an  even  longer  preparation  period 
because  of  the  variety  of  actions  that 
need  to  be  taken  and  matters  that  need 
to  be  resolved.  Matters  such  as 
arranging  financing  for  the  successor 
institution,  which  may  include  a  public 
stock  offering,  arranging  with  other 
Farm  Credit  institutions  for  the  payment 
of  debt  obligations  and  retirement  of 
equities,  and  obtaining  a  charter  from 
the  new  chartering  authority  are  likely 
to  require  more  than  60  days. 

Several  commenters  suggested  that 
the  requirement  contained  in 


§  611.1210(e)  to  permit  stockholders  to 
amend  the  capital-related  bylaws  to 
permit  the  institution  to  issue  special 
classes  of  common  stock  and 
participation  certificates  in  the  event  of 
termination  was  unnecessary  because 
the  board  of  directors  could  amend  the 
bylaws  without  having  to  consult  the 
stockholders  on  matters  that  would  not 
materially  affect  their  interest.  While 
these  commenters  are  stating  positions 
which  are  in  accord  with  general 
corporate  law  principles,  they  do  not 
correctly  construe  section  4.3A(b)  of  the 
Act.  which  mandates  that  capital 
bylaws  authorizing  the  issuance  of 
equities  be  approved  by  the 
stockholders.  See  also  12  CFR  615.5220. 
Accordingly,  this  requirement  is 
unchanged  in  the  final  regulation. 

One  commenter  suggested  that 
§  611.1210(d)(2)  and  (e),  which  pertam  to 
an  equity  holders  rights  to  obtain  stock 
in  the  successor  institution,  be 
eliminated  or  modified  to  allow  for  the 
possibility  of  capitalization  methods 
other  than  an  exchange  of  stock  for 
stock  in  the  successor  institution.  The 
FCA  does  not  believe  these  sections 
should  be  eliminated  because,  no  matter 
what  method  is  used  to  capitalize  the 
successor  institution,  the  equity  holders 
will  have  a  right  to  receive  something  in 
exchange  for  their  ownership  interests 
in  the  terminating  association. 
Therefore,  the  FCA  has  determined  to 
retain  these  provisions  in  the  final 
regulation.  However,  it  has  revised  the 
references  to  "stock"  in  the  successor 
institution  by  substituting  the  broader 
term  "interest"  in  the  successor 
institution.  The  FCA  has  also  changed 
the  references  to  "voting  slock"  in 
§  611.1210(e)  to  read  "common  stock"  to 
include  holders  of  non-voting  common 
stock,  who  would — along  with  voting 
common  stockholders — otherwise  be 
entitled  to  an  amount  equal  to  the 
adjusted  book  value  of  the  holder's 
equity  in  the  terminating  association.  In 
addition,  the  FCA  has  revised  paragraph 
(e)(1)  to  indicate  that  holders  of  these 
special  classes  of  stock  or  participation 
certificates  would,  in  the  event  of 
termination,  receive  an  interest  in  the 
successor  institution  equal  to  the  lesser 
of  either  the  price  paid  for  the  stock  or 
participation  certificate  or  the  adjusted 
book  value  of  such  interest.  This  means 
that  the  holders  of  the  special  stock  or 
certificates  could  receive  less  for  their 
interests  than  they  paid  in  the  event  that 
holders  of  regular  common  stock  or 
participation  certificates  also  receive 
less  than  the  par  or  face  value  of  their 
interest. 

Section  611.1210(e)(1)  has  also  been 
revised  to  require  that  a  holder  of  a 
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npecial  dats  of  voting  stock  who  is 
eligible  to  vote  muat  vote  againat  the 
termination  in  order  to  quaUfy  to  receive 
dissenters*  rights — i.e.,  the  right  to 
receive  cash  instead  of  an  interest  in  the 
successor  institution.  This  revision  was 
tnadc  to  aiake  thia  paragraph  consistent 
with  requirements  for  eligible  voting 
slockiioUcrs  in  the  Ttnal  reguktioos 
which  differ  from  those  tn  the  proposed 
regulations  (as  explained  more  fully 
below).  Holders  of  a  special  class  of 
stock  or  participation  certificates  who 
are  not  eligible  to  vote  may  exercise 
dissenters'  rights  pursuant  to  the 
procedures  set  forth  in  |  eil.l26a 

Finally,  in  a  general  comment  on  this 
section,  one  respondent  stated  an 
opinion  that  the  PCA's  role  in  the 
termination  process  was  limited  solely 
to  the  assurance  of  full  uad  fair 
disclosure  of  information  to  the 
stockholders.  The  respondent  offered  no 
support  for  this  assertion  in  the  language 
of  the  statute,  in  the  legislative  history, 
or  otherwise,  and  the  FCA  has  found 
none.  On  the  contrary,  at  least  three 
provisions  of  the  Act  indicate  a  much 
broader  role.  Section  7.10(a)(2)  states 
that  "the  termination  is  [to  be]  approved 
by  the  [FCAI  Board"  The  meaning  of 
the  word  "tennination'*  in  this  clause 
could  not  reasonably  be  interpreted  to 
be  limited  to  "adequacy  of  the 
disclosure  materials  submitted  to 
stockholders."  In  addition,  section 
7.10(aK7)  broadly  permits  the  FCA 
Board  to  add  conditions  to  the 
termination  as  it  "by  regulation 
considers  appropriate"  in  addition  to 
those  conditions  specified  in  the  statute. 
Since  full  and  fair  disclosure  of  the  plan 
of  termination  is  already  implicitly 
required  by  section  7.11(a)  of  the  statute. 
one  can  only  conclude  that  the 
conditions  which  may  be  added  by  the 
FCA  were  taitended  to  extend  to  matters 
beyond  the  adequacy  of  the  disclosure 
materials.  With  such  broad  discretion  to 
add  other  conditions  of  termination,  it  is 
unreasonable  to  assume  that  the  scope 
of  the  FCA's  review  of  the  transaction  is 
any  less  broad.  Moreover,  just  as  »vith 
any  other  action  It  takes,  the  FCA  must 
be  mindful  of  its  responsibilities  as  the 
safety  and  soundness  regulator  of 
individual  Farm  Credit  institutions  and 
the  Farm  Credit  System  as  a  whole,  and 
as  th«  protector  of  the  public  interest  as 
it  relates  to  the  System 

Section  611.1211— Filing  of  Termination 
Application 

Section  ftll.1211  of  the  proposed 
regulations  sets  forth  a  list  of  the 
required  contents  of  the  termination 
application.  The  FCA  received  two 
comments  on  this  section.  The  first 
comment  was  a  suggestion  that  there  b« 


a  provision  that  updated  information  not 
available  at  the  time  of  Tiling  may  be 
submitted  to  stockholders.  The  FCA 
believes  that  applicants  are  already 
under  an  obligation  to  provide  updated 
information  that  becomes  available 
during  the  pendency  of  the  termination 
application,  particularly  when  it 
involves  a  material  change  to  the 
information  provided  in  the  plan  of 
termination.  Otherwise,  the  stockholder 
and  regulatory  approvals  of  the 
termination  may  not  be  valid  if  the 
information  disclosed  to  the 
stockholders  and  the  FCA  no  longer 
accurately  stales  the  material  facts 
concerning  the  transaction.  However,  to 
clarify  this  for  applicants,  the  FCA  has 
added  paragraph  (c)  to  the  Hnal 
regulations,  which  requires  the 
submission  to  the  FCA  of  any  such 
updated  material  which  becomes 
available  between  the  time  the 
application  is  submitted  for  filing  and 
the  time  the  termination  becomes  Hnal. 
A  second  coounent  was  a  suggestion 
that  any  additional  information  the  FCA 
requests  from  the  terminating 
association  be  required  to  be  requested 
prior  to  the  expiration  of  the  45-day 
period  during  which  the  FCA  will  review 
the  association's  estunated  exit  fee.  The 
reason  posited  by  the  respondent  for 
such  a  provision  is  that,  if  the 
association  is  not  informed  of  the  FCA's 
request  prior  to  the  time  it  submits  the 
termination  application,  the  application 
might  be  deemed  incomplete  when  it  is 
submitted.  The  FCA  has  considered  this 
comment  and  determined  not  to  make 
the  suggested  change.  Since  the  FCA 
will  not  know  what  information  is  in  the 
termination  appUcation  until  such  time 
as  it  receives  the  application,  it  cannot 
determine  wfiat  other  information  it  may 
request  until  it  has  reviewed  the 
application. 

Section  611.1212— Filing  Dote  of 
Termination  Application 

Section  611.1212(a)  of  the  proposed 
regulations  required  that,  upon  receipt  of 
the  application,  the  FCA  would  have 
examined  the  contents  to  determine 
whether  any  of  the  required  information 
had  been  omitted  which  would  prevent 
the  FCA  from  proceeding  with  a 
thorough  review  of  the  application.  The 
FCA  would  have  notified  the  applicant 
within  10  business  days  of  the  receipt  of 
an  application  as  to  whether  the 
application  was  substantially  complete 
and  therefore  accepted  for  filing.  If  the 
application  were  not  accepted  for  filing 
at  that  time,  the  applicant  would  have 
been  notified  of  any  deficiencies  that 
had  been  identified,  and  the  application 
would  not  have  received  a  filmg  date 
until  all  deficiencies  were  addressed. 


During  the  time  the  FCA  was  awaiting  a 
response  to  its  notice  of  deficiencies 
from  the  terminating  association,  the 
FCA  would  have  continued  to  review 
the  application  for  other  deficiencies 
and  wo«ld  have  notified  the  association 
of  any  deficiencies  found.  Once  the 
deficiencies  were  corrected  and  the 
application  received  a  filing  date,  the 
statutory  30-day  review  period  would 
have  begun. 

Paragraph  (b)  of  the  proposed 
regulation  provided  that  a  "substantially 
complete  application"  would  consist  of 
the  information  required  to  be  submitted 
under  S  611.1211. 

Paragraph  (c)  of  proposed  regulation 
§  611.1212  provided  that  in  the  case  of 
an  association  whidi  is  the  exclusive 
provider  of  the  type  of  Farm  Credit 
services  it  offers  to  all  or  a  part  of  its 
service  territory,  there  would  be  a 
period  of  at  least  60  days  between  the 
date  of  receipt  by  the  FCA  of  the 
commencement  resolution  and  the  filing 
date.  Parapaph  (d)  of  the  proposed 
regulation  provided  that  a  termination 
application  would  not  be  accepted  for 
filing  until  the  FCA  and  the  terminating 
association  have  agreed  upon  the 
amount  of  the  exit  fee. 

The  FCA  received  a  number  of 
comments  regarding  this  proposed 
regulation.  Several  respondents  objected 
to  the  10-day  review  period  for 
substantial  completeness  set  forth  in 
paragraph  (a);  one  respondent  asserted 
that  the  review  for  substantial 
completeness  would  add  10  days  to  the 
30-day  statutory  review  period  provided 
in  section  7.11(a)(2),  while  another 
respondent  asserted  that  the  FCA's 
continuing  to  revfew  for  completeness 
so  long  as  there  are  deficiencies  that 
have  not  been  corrected  could  delay  the 
statutory  review  period  for  an  indefinite 
time. 

The  FCA  believes  that  a  short  review 
period  to  determine  whether  an 
application  is  complete  is  warranted 
and  appropriate  because  it  is  impor'.ant 
for  the  FCA  Board  to  have  a  complete 
record  on  which  to  make  a  decision.  The 
FCA  has  found  no  support  either  in  the 
language  of  section  7.11  of  the  Act  or  in 
that  section's  legislative  history  that 
would  bar  the  provision  of  a  period  of  10 
or  more  days  to  ensure  that  the 
application  is  complete  before  a 
substantive  review  of  the  application  is 
performed.  The  FCA  further  believes 
that  a  prompt  response  regarding 
deficiencies  within  the  first  10  business 
days  of  receipt  of  the  termination 
application  would  expedite,  rather  than 
delay,  the  review  process.  However,  in 
order  to  respond  to  commenters' 
concerns  about  what  they  perceive  to  be 
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a  limitless  review  period  by  the  agency, 
the  FCA  has  revised  the  proposed 
regulation. 

In  the  final  regulation,  the  review  for 
substantial  completeness  and  the 
procedure  for  requesting  additional 
information  have  been  deleted.  Instead, 
upon  receipt  of  the  application  the  FCA 
will  have  10  business  days  to  perform  a 
preliminary  review  for  technical 
completeness.  The  purpose  of  this, 
review  is  to  determine  whether  the 
application  contains  information 
pertaining  to  all  items  that  are  required 
to  be  submitted  under  %  611.1211.  This 
review  is  not  to  determine  whether  the 
information  submitted  is  substantively 
sufficient;  rather,  it  is  merely  to 
determine  facial  compliance  with  the 
requirements  of  the  regulation.  If  the 
FCA  determines  within  the  10-day 
period  that  the  application  is  technically 
complete,  it  will  assign  a  filing  date  to 
the  application  and  proceed  with  the  30- 
day  substantive  review  as  required  by 
the  statute.  If  the  FCA  determines  that 
the  application  lacks  information 
required  to  be  submitted,  the  FCA  will 
return  the  application  to  the  terminating 
association  as  incomplete.  If  the 
application  is  returned  for  technical 
incompleteness,  any  resubmission  of  the 
application  will  re-commence  the  review 
process  from  the  beginning  of  the  review 
period.  Thus,  the  FCA  would  again  have 
10  business  days  to  review  for  technical 
completeness.  If  the  FCA  fails  either  to 
give  the  application  a  filing  date  or  to 
return  the  application  before  the  end  of 
the  10-day  period,  the  application  will 
automatically  be  deemed  to  be 
technically  complete,  the  filing  date  will 
be  deemed  to  be  the  last  day  of  the  10- 
day  period,  and  the  statutory  review 
period  will  commence. 

Once  an  application  has  received  a 
filing  date,  the  FCA  Board  will  have  30 
days  to  act  on  the  application,  and  such 
action  could  include,  but  is  not  limited 
to.  a  disapproval  on  the  ground  of 
substantive  insufficiency  of  the 
information  submitted  or  a  failure  of  the 
terminating  association  to  agree  with 
the  FCA  on  the  amount  of  the  exit  fee. 
Once  an  application  is  disapproved,  any 
re-submission  by  the  terminating 
association  would  be  treated  as  an 
entirely  new  submission  and  would  re- 
commence the  review  periods,  beginning 
with  the  10-day  review  period  for 
technical  completeness  and.  if  the 
application  receives  a  filing  date,  30 
days  for  a  substantive  review  by  the 
FCA. 

The  FCA  believes  that  the  revisions  in 
the  final  regulations  will  respond  to 
commenters  concerns  regarding  an 
indefinite  delay  in  the  review  period  and 


will  provide  more  certainty  as  to  the 
time  during  which  the  FCA  will  have  the 
application  under  review.  The  time 
period  for  the  entire  termination  process 
will  depend  upon  when  the  terminating 
association  submits  an  application  that 
contains  all  of  the  information  that  is 
necessary  for  the  FCA  Board  to  make  a 
decision  to  approve  or  disapprove  the 
application. 

The  revisions  that  are  adopted  in  the 
final  regulations  are  similar  to 
regulations  adopted  in  1984  by  the 
Federal  Reserve  Board  (FRB)  which  set 
forth  the  procedures  to  apply  for 
approval  of  acquisitions  of  bank 
securities  and  assets.  See  49  FR  805 
(January  5, 1984).  As  noted  in  the 
Supplementary  Information  to  those 
regulations,  the  FRB's  intent  was  to 
prevent  unjustifiable  delay  in  processing 
time  for  review  of  the  application,  while 
at  the  same  time  assuring  that  the  FRB 
have  a  complete  record  on  which  to 
make  its  decision.  The  FCA  believes 
that  its  final  regulations  will  serve  the 
same  purposes  and  will  result  in  a 
significant  benefit  to  associations. 

Several  respondents  commented  on 
the  60-day  period  provided  in  paragraph 
(c)  of  the  proposed  regulation  for  the 
FCA  to  seek  a  replacement  association 
for  the  territory  of  the  terminating 
association.  The  FCC  registered  its 
strong  support  for  finding  another 
association  to  serve  that  territory,  while 
several  other  respondents  commented 
that  the  FCA  was  attempting  to  expand 
the  30-day  statutory  review  period  to  a 
90-day  period.  Yet  another  respondent 
commented  that  there  is  no  reason  to 
delay  the  commencement  of  the 
statutory  review  period  if  a  replacement 
association  is  located  prior  to  the 
expiration  of  the  60  days  provided  in 
proposed  §  611.1212(c).  The  FCA  has 
considered  all  these  comments  and  has 
determined  not  to  eliminate  the  60-day 
period  because  the  location  of  a 
replacement  institution  is  of  prime 
importance  in  achieving  the  Acts 
purpose  of  ensuring  the  availability  of 
an  adequate  and  flexible  flow  of  money 
into  rural  areas.  However,  the  FCA 
agrees  that,  if  a  replacement  association 
is  found  before  the  expiration  of  60  days 
from  the  FCA's  receipt  of  the 
commencement  resolution,  the  filing 
date  for  the  application  need  not  be 
further  delayed.  Accordingly,  paragraph 
(c)  of  the  proposed  regulation  has  been 
redesignated  as  paragraph  (b)  in  the 
final  regulation  and  has  been  amended 
to  provide  that  the  FCA  may  in  its 
discretion  waive  any  or  all  of  the  60-day 
period.  This  will  allow  the  FCA  to  stt  a 
filing  date  before  the  end  of  such  period 
if  an  agreement  acceptable  to  the  FCA 


for  a  new  service  provider  has  been 
reached  before  that  time. 

Section  611.1215— Farm  Credit 
Administration  Review  and  Approval 

Section  611.1215  of  the  proposed 
regulations  set  forth  the  statutory  time 
constraints  for  FCA  Board  review  and 
enumerated  the  conditions  that  must  be 
fulfilled  in  order  to  obtain  final  approval 
of  the  termination  and  revocation  of  the 
Farm  Credit  charter. 

Several  respondents  commented  on 
the  use  of  the  term  "preliminary 
approval"  in  paragraphs  (a)  and  (b). 
noting  that  the  term  is  not  found  in  the 
statute.  One  respondent  further  asserted 
that  the  approvals  required  by  sections 
7.10(a)(2)  and  7.11(8){2)  were  one  and 
the  same.  The  FCA  Board  believes  that 
it  is  clear  from  the  face  of  the  statute 
that  two  separate  approvals  are  referred 
to  in  the  two  sections  of  the  statute  and 
that  the  approval  in  section  7.10  is  a 
necessary  condition  of  termination, 
whereas  the  section  7.11  approval  is  not 
required  if  the  Board  takes  no  action 
before  the  end  of  the  30-day  review 
period.  The  FCA  Board  chose  the  term 
"preliminary  approval"  to  refer  to  the 
approval  that  is  provided  in  section 
7.11(a)(1)  of  the  Act.  which  is  the 
approval  of  the  plan  of  termination  for 
submission  to  the  stockholders,  in  order 
to  distinguish  this  approval  from  the 
approval  of  the  termination  itself  which 
is  required  by  section  7.10(a)(2)  of  the 
Act.  Receipt  of  preliminary  approval 
means  only  that  the  plan  may  be 
submitted  to  the  stockholders,  and  if  the 
FCA  Board  fails  to  act  within  30  days 
after  the  filing  date,  the  vote  may  take 
place  without  preliminary  approval. 
Following  a  stockholder  vote  in  favor  of 
the  termination,  the  section  7.10(a)(2) 
approval  must  still  be  obtained  from  the 
FCA  Board.  This  final  approval  will  be 
granted  only  after  the  occurrence  of  the 
events  listed  in  paragraph  (e)  of  this 
regulation.  In  order  to  distinguish  the 
two  separate  approvals  provided  for  in 
the  Act,  paragraphs  (a),  (b).  and  (e)  of 
the  final  regulation  have  been  revised  to 
indicate  that  preliminary  approval  is  the 
approval  required  by  section  7.11(a)(2) 
of  the  Act,  and  final  approval  is  the 
approval  required  by  section  7  10(a)(2) 
of  the  Act. 

Several  comments  were  received 
regarding  the  conditions  for  final 
approval  listed  in  paragraph  (e).  One 
respondent  suggested  that  the 
submission  of  satisfactory  evidence  of 
the  terminating  association's  adequate 
provision  for  payment  of  debts  and 
retirement  of  equities,  which  is  required 
by  paragraph  (e)(3),  would  be  more 
appropriately  dealt  with  in  the 
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applicallon  proceM.  The  PCA  Board 
believes  that  thit  respondent  hat 
mlsconatrued  the  intent  of  this 
provision.  A  plan  for  the  payment  of 
debts  and  retirement  of  equities  must  be 
included  in  the  temination  appbcation. 
As  a  condition  oi  final  approval,  the 
teraiinatiag  aaaodation  imiat  provide 
evidence  that  the  plan  has  actually 
been,  or  is  actaeUy  bstn^  carried  oat 
Sttch  evidence  oould  include,  for 
example,  a  signed  and  executed 
agrsement  to  pay  off  die  direct  loan  to 
the  PCB  over  a  3-year  period  or  a  copy 
of  a  proposed  notios  to  bs  sent  to  all 
crsditors  stating  thst  the  obkgstioos  of 
ths  asaociaboa  will  be  assttnicd  by  the 
successor  institution. 

Some  Lissisninis  ob|ected  to 
paragraj^  (aN6)  of  ths  proposed 
regnkalkns,  which  oonditioiis  final 
approval  upon  tks  "falfiltansnt  of  sny 
oihsr  cotKhtiaa  ol  leimination  imposed 
by  tke  |FCA)  Board"  The  sabstaace  of 
the  coauMBls  was  thst  diis  provision 
woiOd  fivs  tks  Board ''wibndled 
authority^  to  inpose  "sdditionaL  ad 
hoc"  Gooditiotts  oa  the  tennination. 

Tte  PCA  Board  dissgrses  with  ths 
impUcattoa  in  thess  oonunents  thst  this 
proviskia  would  authorias  it  to  impose 
conditions  in  an  arbitrary,  improper 
mavMr.  Tha  Import  of  this  provision  is 
rather  dist  ttm  PCA  Bosrd  would  have 
the  flexibility  to  adapt  its  condition  of 
teraainatloo  to  ths  particular 
circnnstsncas  of  eJKh  tndividual  esse. 
The  Bosrd  has  tried  to  address  in  these 
regulations  sll  of  the  concerns  that  may 
arise  In  ooonection  with  s  tennination 
but  recognises  tint  it  cannot  foresee  and 
provide  for  every  sventoslity.  especially 
in  light  of  the  diverse  ways  in  which  s 
teminstion  could  be  stmctnied  and  the 
variety  of  possibls  entities  that  could 
result  Ths  PCA  is  particularly 
concerned  that  the  application  of  diese 
regulations  should  not  have  the 
unintended  effect  of  treating  parties  to 
the  transaction  inequitably.  For  this 
reason,  as  noted  sbove  |  611.1200(a)  of 
the  final  regulations  provides  that  the 
FCA  Board  may  in  its  sole  discretion 
waive  sny  regulatory  requirement  of  this 
subpart  for  good  cause  shown;  it  is 
believed  thst  s  corresponding  provision 
allowing  the  Board  to  require  the 
fulfillment  of  other  conditions  is 
appropriate.  Therefore,  the  FCA  Board 
has  decided  to  retain  the  provision  in 
the  final  regulations.  However,  in 
response  to  the  concerns  of  the 
conuncnters.  the  language  has  been 
revised  to  stats  more  dearly  the  FCA's 
intention  hi  proposing  the  provision.  The 
final  regulations  allow  the  PCA  to 
impose  any  sdditiona]  conditions  ss 
necessary  or  sppropriste  to  provide  for 


the  equitable  trestment  of  the  parties 
affected  by  the  termination. 

One  respondent  objected  to  the  90- 
day  notice  referred  to  in  paragraph  (fM2) 
as  an  uniustiHable  delay  in  the 
tennination  process.  The  FCA  Board 
notes  that  the  QO^lay  notice  is  a 
requirement  of  section  7.10(a)(1)  of  the 
Act  and  therefore  cannot  be  eliminated 
in  the  regulation. 

Finally,  one  coounenter  stated  that  the 
FCA  has  only  "limited  authority"  to 
disapprove  a  plan  for  submission  to  a 
vote  of  the  stockholders.  The  FCA  Board 
believes  that  there  is  no  support  for  this 
positioa  either  on  the  face  of  the  sUtule 
or  in  the  legislative  history.  On  the 
contrary,  section  7.10(aK7)  of  the  statute 
empowers  the  FCA  Board  to  place 
additional  conditions  on  the  terminatioo 
as  the  Board  by  regulation  deems 
appropriate.  Such  a  broad  grant  of 
authority  is  entirely  inconsistent  with 
the  conunenter's  assertion  that  the 
Board  has  only  limited  approval 
authority. 

Section  911.1220— Voting  Record  Date 
and  Stockhokler  Approval 

Section  911.1220  establishes  the 
procedures  by  which  the  stockholders  of 
the  terminating  association  shall  vote  on 
and  approve  the  proposal  to  terminate 
Farm  Credit  status.  The  FCA  received 
one  comment  from  the  FCC  suggesting 
that  paragraph  (e).  which  pertains  to 
notification  to  stockholders  of  the 
results  of  the  stockholder  vote,  contain  a 
cross-reference  to  (  eil.l2eO(f),  which 
describes  what  information  must  be 
provided  to  the  stockholders  in  such 
notification.  The  FCA  has  incorporated 
this  suggestion  in  the  final  regulations. 
Otherwise,  the  regulation  is  adopted  as 
proposed. 

Section  611.1225— Requirements  for 
Information  Statement 

Section  611.1225  of  the  proposed 
regulations  specifies  the  types  of 
disclosures  that  must  be  provided  in  an 
information  statement  prior  to  a 
stockholder  vote  on  the  termination. 

The  language  of  paragraph  (f)  has 
been  revised  to  clarify  that  the  sumntary 
of  organizational  documents  should 
indicate  both  whether  a  borrower  must 
hold  stock  in  the  successor  institution  as 
a  condition  of  receiving  a  loan  and 
whether  a  stockholder  must  be  a 
borrower  as  a  condition  for  purchasing 
stock. 

The  FCC  recommended  additions  to 
paragraph  (h),  which  requires  the 
terminating  association  to  include 
information  periaining  to  whether 
borrower  rights  would  be  continued  and 
how  a  borrower  may  proceed  to  seek  to 
have  a  loan  transferred  to  the  new 


service  provider.  The  FCC  suggested 
that  the  information  statement  also  give 
the  telephone  number  of  the  new  service 
provider,  together  with  a  statement  that 
the  new  service  provider  has  the  option 
to  accept  Of  reject  any  loan  which  a 
borrower  may  request  to  transfer.  The 
PCA  believes  that  the  suggested 
additions  provide  useful  information  to 
the  stockholders  and  has  incorporated 
them  in  the  final  regulations.  The 
language  of  thit  paragraph  has  also 
been  revised  to  clarify  that  a  "transfer" 
of  the  borrower's  loan  to  another  Farm 
Credit  institution  authorized  to  make  or 
purchase  such  loan  would  involve  a  sale 
to  or  refinancing  of  the  loan  by  that 
institution,  and  further  that  a  borrower 
is  free  to  seek  refinancing  with  tending 
institutions  thd  are  not  Farm  Credit 
institutions. 

The  references  to  "stock"  in 
paragraph  (i)  have  been  revised  to 
include  other  types  of  equity  or 
ccHuideratioo  which  equity  holders  may 
receive  in  exchange  for  their  interests  at 
termination.  This  change  is  in  sccord 
with  the  changes  made  in  the  final 
regulatioDi  to  proposed  1 611.1210  (d)(?) 
and  (e). 

Paragraph  (s)  of  the  proposed 
regulation  hat  been  revised  in  the  final 
regulation  to  reflect  the  changes  made  to 
the  dissenters'  rights  provisions  in 
1 911.1280  in  the  final  regulations. 

Another  recommendation  of  the  FCC 
was  that  the  statement  signed  by  the 
chief  executive  officer  and  all  directors 
required  in  paragraph  (t)(3)(i)  be  a 
statement  made  to  the  best  of  the 
knowledge  of  management  of  the 
association  as  well  as  to  the  best  of  the 
knowledge  of  the  board  of  directors.  The 
FCA  concurs  that  the  chief  executive 
officer,  who  is  not  a  member  of  the 
board  of  directors,  should  make  a 
representation  as  to  the  best  of  his 
knowledge,  not  that  of  the  board. 
Therefore,  the  language  has  been 
revised  in  the  final  regulation  to  state 
that  each  person  signing  is  representing 
that  the  information  is  fairly  and 
accurately  presented  to  the  best  of  his  or 
her  own  knowledge. 

An  association  observed  that  some 
terminations  may  be  structured  so  that 
ttockholders  of  die  terminating 
association  who  do  not  dissent  from  the 
termination  would  receive  consideration 
other  than  stock  in  th«  successor 
institution  in  exchange  for  their  shares. 
The  FCA  has  made  minor  changes- to  the 
language  of  paragraphs  (g)  and  (i)  in 
order  to  provide  for  svch  circumstances. 
The  final  regulation  contains  no  other 
revisions  from  the  proposed  regulation. 
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Sectkm  nLlOB— Prohibited  Ads 

Section  811.1228  prohibits  the  making 
of  untrue  or  misleading  statements  of 
fact,  omissions  of  material  facts,  or 
representations  concerning  the  proposed 
termination  and  FCA  approvals  of  the 
termination.  In  the  final  regulation,  the 
phrase  "^n  order  to  influence  the 
outcome  of  the  vote  on  the  proposed 
termination"  was  deleted  from 
paragraph  (a)  of  the  proposed 
regulations.  The  PCA  believes  that  the 
making  of  any  tmtrue  or  misleading 
statement  of  a  material  fact,  or  the 
failure  to  disclose  any  material  fact, 
should  be  prohibited  under  all 
circumstances,  iixespectivB  of  the 
purpose  of  such  statement  or  omission. 
The  FCA  received  no  comments  on  this 
section  of  the  proposed  regulations  and 
adopts  it  as  a  final  regulation  with  no 
other  changes. 

Sectiom  611.1230— Plan  of  Termaotkm 

The  FCA  received  no  comments  on 
this  section  of  the  proposed  regulations 
and  adopts  it  as  a  final  regulation 
without  change. 

Section  61L123S— Stockholder 
Reconsideration 

Section  611.1235  provides 
stockboMers  with  the  ri^t  to  reconsider 
their  sppreval  of  the  terminatioa  in 
acoordanoe  with  section  7.9  of  the  Act. 
In  the  final  regoiatkm,  the  word 
"imme(fiately"  was  added  to  Ae  first 
sentence  of  paragraph  (f)  to  mdkate  that 
the  terminating  association  must  famish 
a  list  of  eligible  voting  stockholders 
widiovt  delay  to  any  petitioning 
stockholders.  Since  the  stockholdere 
have  a  very  Hniited  time  in  which  to 
peti^R  for  such  reconsideration,  time  is 
of  the  essence,  and  the  association 
should  not  prevent  or  make  more 
difficult  the  petitioners'  undertaking  by 
its  own  actions.  The  FCA  received  no 
comments  on  this  section  of  the 
proposed  regulations  and  adopts  it  as  a 
final  regulation  wiAont  any  other 
changes. 

Section  6lL1240—£xU  Fee 

Section  811.1240  sets  forth  the 
procedure  for  computing  the  exit  fee. 

The  proposed  regulatwns  provided 
that  the  exit  fee  was  to  be  computed  as 
of  the  quarter  end  preceding  the  filing 
date  'computation  date)  and  that  the 
computation  was  to  be  based  upon  the 
average  daily  balance  of  assets  and 
capital  for  the  12  months  precedmg  the 
computation  date.  The  proposed 
regulations  lurAer  permitted  the  FCA  to 
make  adjustments  to  the  average  daily 
balance  of  capital  and  assets  and 
recompute  flie  exit  fee  in  li^  of  items 


sudi  as  the  foHowtng:  (1)  Certain 
transacHons  or  activilies  of  the 
association  aarslated  to  its  core 
business  such  ss  additions  to  assets, 
excessive  dividesMl  or  patronage 
distributions,  or  cbaqges  in  the 
capitalizatiDn  plai:  (2)  contingent 
liabilities,  sach  as  lost-shariog 
agreements,  that  can  be  reasonably 
quaatifiedb  (3)  unrecorded  or 
underrahted  assets:  (4)  capital  owned 
by  other  Farm  Credit  institutions  or  die 
FioaBcial  Assistance  Corporalian  (FAC): 
and  (5)  expenses  incurred  in  connection 
with  the  termination. 

Tke  comments  received  by  the  PCA 
on  the  exit  fee  provisions  ranged  from 
full  sapport  to  outright  rejection  of  the 
proposed  computation.  The  FCA  notes 
that  no  specific  objections  were 
received  regsrding  the  use  of  the 
average  daily  balance  of  assets  to 
correct  significant  seasonal  fluctuations 
in  die  level  of  assets  throu^out  the 
year.  Nor  were  there  objections 
regardii^  adiustraents  made  kir  the 
purpose  of  more  accurately  reflecting 
the  value  of  aa  asset,  such  as  requiring 
an  appraisal  ior  undervalued  or 
ovenmiued  assets  on  the  association's 
books,  or  ad)ustnents  to  reverse  the 
impact  of  transactions  that  were 
undertakes  to  assure  or  improve  the 
fuaaocial  health  of  the  associatioo  but 
that  have  the  unintended  efiect  of 
increasing  the  exit  fee. 

The  substance  of  tbe  commenls 
objecting  to  the  calculation  was  thai 
Congress  intended  for  a  terminating 
association  to  be  able  to  retain  enough 
capital  to  be  a  viable  institution  upon 
termiaaUon  and  to  meet  the  minimum 
bank  capital  standards.  The  commenters 
claiaied.  therefore,  that  Congress 
inteaded  that  the  terminating 
association  be  able,  irrespective  of  any 
special  circumstances,  to  transfer  an 
amount  of  capital  equal  to  6  percent  of 
its  assets  to  the  successor  institution  on 
the  termination  date.  These  commenters 
contended  that  the  exit  fee  as  proposed 
by  the  FCA  improperly  operates  as  a 
penalty  and  that  the  adjustments  make 
it  impassible  to  terminate  Farm  Credit 
status.  In  particular,  they  have  asserted 
that  a  terminating  association  would  be 
"penalized"  for  taking  legally 
permissible  actions  for  which  there  may 
be  "sound  business  reasons"  but  which 
also  result  in  a  lower  exit  fee. 

"Hie  FCA  disagrees  with  the 
commenters"  general  assertion  thai 
Congress  intended  to  give  a  terminating 
association  the  absolute  right  to 
capitalize  the  successor  institution  with 
6  percent  of  its  assets  computed  on  the 
termination  date.  The  Act  docs  not  by 
its  terms  ensure  that  an  assonation  can 
retain  9  percent  or  whatever  amount  of 


capital  is  required  by  the  new  chartering 
authority;  it  merely  stales  that  the  total 
capital  in  excess  of  6  percent  of  "assets- 
is  to  be  paid  to  the  Farm  Credit 
Assistance  Fund  or  the  Farm  Credit 
Insurance  Fund.  Nor  do  these 
regulations  ensure  that  an  association 
will  transfer  exactly  6  percent  of  its 
assets  to  its  successor.  Rather,  the 
amount  transferred  could  vary 
according  to  timing  and  circumstances. 
A  computation  made  as  of  the 
termination  date,  a  date  selected  by  the 
terminating  association,  without  using 
an  average  daily  balance  of  assets  and 
without  adjustments  for  discretionary 
actions  unrelated  to  the  core  business  or 
for  capital  retirement  outside  the 
ordinary  course  of  business  cotiH 
encourage  the  association  to  engage  in 
manipulative  actrvitres  wtfh  respect  to 
both  the  timing  of  termination  and 
capital  of  the  association  that  are  not  in 
the  best  long-term  interests  of  either  the 
terminating  association  or  its  successor. 
By  the  same  token,  such  a  computation 
could  also  encourage  an  assonation  to 
refrain  from  taking  beneficial  actions  if 
such  actions  were  to  result  tn  a  higher 
exit  fee.  The  PCA  does  not  believe  that 
the  Act  tmist  or  should  be  interpreted  to 
encourage  or  permit  such  outcomes  and 
has,  accordingly,  framed  Its  regulations 
to  neutralixe  the  effect  of  timing 
decisions  and  discretjonary  actions  that 
increase,  decrease  or  ehminate  the  exit 
fee.  In  diit  way,  tbe  association  wifl  be 
neither  "^naKsed"  for  taking  actions  in 
its  best  interest,  nor  rewarded  for 
engaging  in  mampnlative  actions  to 
lower  ttie  exit  fee. 

The  respondents  asserting  a  general 
position  that  an  association  have  6 
percent  of  capital  on  the  day  it 
terminates  have  also  raised  specific 
objections  to  two  types  of  ad^ustmentr 
expenses  incurred  in  connection  with 
the  termination,  and  adjustments  that 
the  respondents  assume  would  increase 
the  exit  fee  and  would  result  from 
discretionary  actions  taken  by  the 
terminating  association  that  are 
unrelated  to  its  core  business.  These 
two  specific  categories  of  adjustments 
are  discussed  separately  beknv. 

1.  Termination  Expenses  Termination 
expenses  would  include  accounting  and 
legal  fees,  printing  and  mailing  costs, 
and  other  expenses  to  organize  the 
successor  institution  and  prepare  for 
termination  of  Farm  Credit  status:  they 
vwuld  also  include  any  tax  liability 
incurred  as  a  result  of  the  retirement  of 
the  stock  which  the  association  holds  in 
the  FCB.  ^p^.  liabihty  would  be  incurred 
on  the  stocV.  distributed  to  the 
association  hi  years  past  in  lieu  of  the 
p»3rment  of  dividends. 
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After  consideration  of  the  comments 
on  these  matters,  the  FCA  Board  has 
determined  not  to  make  any  revisions  to 
the  proposed  regulation  in  the  final 
regulation.  The  FCA  believes  that  the 
expenses  of  termination,  which  should 
be  viewed  as  organizational  expenses  of 
the  successor  institution  and  which 
would  not  have  been  incurred  but  for 
the  termination,  are  properly  the 
responsibility  of  the  successor 
institution  that  will  receive  the  benefits. 
These  expenses  are  entirely 
discretionary  and  within  the  control  of 
the  terminating  association.  If  these 
expenses  were  not  added  back  to  the 
association's  capital  for  the  purpose  of 
computing  the  exit  fee.  they  would  in 
effect  be  paid  out  of  the  exit  fee  and  not 
out  of  the  assets  which  the  association 
may  retain  upon  termination. 
Consequently,  if  the  termination 
expenses  did  not  come  out  of  the 
successor  institution's  "pocket."  the 
terminating  association  would  have  no 
incentive  whatsoever  to  keep  the 
expenses  within  reasonable  bounds,  to 
the  detriment  of  the  remaining 
institutions  in  the  Farm  Credit  System. 
Therefore,  under  the  final  regulation 
termination  expenses  will  be  added 
back  to  assets  for  the  purpose  of 
computing  the  exit  fee. 

2.  Adjustments  for  Discretionary 
Actions  of  the  Terminating  Association. 
As  explained  at  length  in  the 
Supplementary  Information  to  the 
proposed  regulations,  there  are  a 
number  of  legally  permissible 
discretionary  actions  that  a  terminating 
osociation  could  take  outside  of  its 
,  dinary  course  of  business  that  would 
result  in  a  lower  exit  fee  for  the 
association.  The  association  could,  for 
example,  inflate  its  balance  sheet  by 
purchasing  assets,  for  the  purpose  of 
retaining  a  greater  amount  of  capital.  It 
could  also  legally  reduce  its  permanent 
capital  to  the  7  percent  minimum  (or  less 
during  the  phase-in  period)  by  paying 
extraordinary  dividends  or  patronage 
refunds,  or  by  retiring  stock.  In  fact, 
with  this  variety  of  legal  means  to 
reduce  an  association's  captial. 
especially  by  returning  it  to 
stockholders,  it  is  unlikely  that  any 
association  would  ever  submit  an 
application  to  terminate  its  Farm  Credit 
status  with  capital  any  greater  than  the 
7  percent  minimum  amount  of 
permanent  capital  unless  adjustments  to 
the  exit  fee  were  made  for  discretionary 
actions.  Moreover,  the  cash  distributed 
to  stockholders  in  patronage  refunds  or 
dividends  could  then  be  used  by  the 
stockholders  to  purchase  stock  in  the 
successor  institution,  effectively 
transferring  money  from  the  terminating 


association  to  the  successor  institution 
without  having  to  pay  the  assessment 
contemplated  by  the  statute. 

The  FCA  notes  that  the  legislative 
history  of  the  termination  provisions  in 
S  7.10  of  the  Act  supports  an 
interpretation  that  the  assessment 
represented  by  the  exit  fee  is  to  deter 
Farm  Credit  institutions  who  may 
contemplate  leaving  the  System.  See  S. 
Rep.  No.  230, 100th  Cong.,  1st  Sess.  67 
(1987)  (assessments  on  institutions 
leaving  the  System  would  be  a  "further 
deterrent"  to  an  "exodus  "  from  the 
System).  If  a  terminating  association 
were  permitted  to  take  all  legal  actions 
to  reduce  its  capital  or  to  otherwise 
minimize  or  eliminate  its  exit  fee,  the 
deterrent  effect  would  be  vitiated. 
Furthermore,  if  the  association 
ultimately  does  not  terminate  its  Farm 
Credit  status  because  of  a  stockholder 
vote  against  the  termination, 
disapproval  of  the  FCA,  or  for  any  other 
reason,  the  association  could  be  in  a 
much  weaker  capital  position  than  it 
was  before  the  extraordinary  actions  it 
may  have  taken  to  attempt  to  reduce  its 
fee.  For  these  reasons,  the  FCA  believes 
that  its  provisions  for  adjustments  for 
discretionary  actions  are  necessary  in 
order  to  ensure  that  terminating 
associations  are  not  rewarded  for 
engaging  in  activities  that  weaken  their 
capital  position  in  order  to  diminish  or 
eliminate  the  exit  fee. 

It  should  be  emphasized  that  there 
will  be  no  adjustments  to  the  exit  fee  for 
the  ordinary  and  customary  activities  of 
the  terminating  association  that  relate  to 
its  core  business,  or  for  dividends  or 
patronage  distributions  that  are  in  line 
with  payments  traditionally  made  to  the 
stockholders.  These  activities  should 
constitute  the  great  bulk,  if  not  all,  of  the 
activities  of  the  association.  Moreover, 
the  impact  of  actions  taken  outside  the 
ordinary  course  of  business  for  sound 
business  reasons  that  have  the  effect  of 
increasing  the  exit  fee  may  also  be 
reversed.  Examples  of  such  actions 
include  an  increase  in  the  amount  of  the 
stock  purchase  required  to  obtain  a 
loan,  which  would  strengthen  capital 
but  also  increase  assets,  or  a  decrease 
in  the  liabilities  due  to  the  sale  of 
certain  assets  or  the  reduction  of  certain 
liabilities.  Because  it  is  in  the  best 
interest  of  the  terminating  association  as 
well  as  the  successor  institution  to  take 
sipps  to  maintain  or  improve  the 
financial  health  of  the  institution,  the 
FCA  believes  that  the  regulations  should 
present  no  impediment  to  such  actions. 
For  the  same  reasons,  the  successor 
institution  will  be  allowed  to  retain  all 
profits  of  the  terminating  association 
that  are  earned  in  the  ordinary  course  of 


business  between  the  computation  date 
and  the  date  of  termination,  but  if 
ordinary  losses  are  sustained  in  that 
period,  the  exit  fee  will  not  be  reduced. 
The  FCA  believes  that  giving  the 
management  of  the  terminating 
association  an  incentive  to  operate  the 
association  prudently  during  this  period 
will  be  beneficial  to  the  terminating 
association,  the  successor  institution, 
and  the  System. 

Several  respondents  objected  to  the 
inclusion  of  any  type  of  borrower  stork 
in  the  definition  of  "total  capital." 
opining  that  only  surplus  and 
unallocated  retained  earnings  should  be 
included  in  capital.  Another  commenter 
did  not  object  to  the  inclusion  of  at-risk 
stock  in  total  capital  but  did  object  to 
the  inclusion  of  eligible  borrower 
stock— that  is.  stock  protected  under 
§  4.9A  of  the  Act.  Eligible  borrower 
stock  generally  comprises  all  borrower 
stock  outstanding  on  January  8. 1988.  the 
date  of  the  enactment  of  the  1987 
amendments  to  the  Act  at  which  time 
the  termination  provisions  of  S  7.10  were 
also  added,  and  borrower  stock  issued 
up  to  9  months  following  that  date, 
unless  it  has  subsequently  been 
converted  to  at-risk  stock. 

The  FCA  disagrees  with  the 
interpretation  of  the  statutory  term 
"total  capital"  to  exclude  any  borrower 
stock,  whether  it  is  at  risk  or  protected. 
Unallocated  retained  earnings  and 
surplus  are  indeed  a  component  of 
capital,  but  capital  also  includes 
outstanding  stock  and  other  equities. 
The  FCA  believes  that  a  reasonable 
interpretation  of  the  term  "total  capital" 
in  S  7.10(a)(4)  of  the  Act  must  include 
more  than  the  components  of 
"permanent  capital"  which  are  set  forth 
in  S  4.3A(a)(l)  of  the  Act,  a  provision 
enacted  at  the  same  time  as  the 
enactment  of  §  7.10(a)(4).  "Permanent 
capital"  is  defined  in  §  4.3A(a)  to 
include  "current  year  retained  earnings, 
allocated  and  unallocated  earnings,  all 
surplus  (less  allowances  for  losses),  and 
stock  issued  by  a  System  institution, 
except  stock  that  (A)  may  be  retired  by 
the  holder  thereof  on  repayment  of  the 
holder's  loan,  or  otherwise  at  the  option 
or  request  of  the  holder,  or  (B)  is 
protected  under  §  4.9A  or  is  otherwise 
not  at  risk."  The  FCA  interprets  "total 
capital "  to  be  a  broader  category  than 
"permanent  capital"  and  believes  that 
logic  dictates  that  it  would  include  the 
eligible  borrower  stock  and  stock 
retirable  at  the  option  of  the  holders, 
which  would  be  a  part  of  "permanent 
capital"  but  for  the  express  statutory 
exclusion.  The  appropriateness  of  the 
inclusion  of  eligible  borrower  stock  is 
clear  in  light  of  the  fact  that,  at  the  time 
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the  termination  provitians  were  enacted 
and  for  a  period  of  ttine  thereafter,  the 
only  boiTo«yer  stock  oiitftanding  was 
eligible  borrower  stock.  'Total  capital " 
must  therefore  be  Mnderslood  to  include 
such  stock. 

Several  respondents  concurred  with 
tiw  3-year  "iook-back"  period  set  ktriti 
in  paragraph  (e)  of  tbe  proposed 
regulations  to  enable  the  FCA  to  review 
the  transactions  of  the  terminating 
association  in  order  to  make 
adjustments  for  extraordinary 
transactions  that  increase  or  decrease 
the  exit  fee.  Other  respondents 
questioned  die  necessity  of  providing  a 
3-year  pehod  and  opined  that  a  1-year 
"look  back "  would  sofSce.  The  FCA 
Board  has  carefully  considered  these 
conunents  and  bas  decided  to  adopt  the 
3-year  time  period  ociginally  proposed. 
Each  calendar  year.  Farm  Credit 
institutions  are  raqsired.  pursuant  to 
SS  61&.S2D0(b)  and  618.8440  of  FCA's 
reguiataons.  to  adopt  an  operational  and 
strategic  business  plan,  including  a 
formal  written  capital  adequacy  plan, 
for  at  least  the  succeeding  3  years. 
Cottsequendy.  a  S-year  plan  to 
strengthen  or  deptele  capital  would  be 
properly  considered  is  dectdiog  whether 
to  require  adiostroents  to  decrease  the 
exit  fee  where  the  association  has  built 
up  capital  or  to  increase  the  fee  where 
the  association  bas  purposefully 
reduced  die  capital  The  FCA  f  urtber 
beheres  that  a  shorter  review  period, 
such  as  1  yeu.  woold  not  be  soHicient 
to  prevent  a  prospective  termination 
from  influencing  an  association's 
decisions  regarding  its  capital  adequacy 
program. 

The  FCA  has  made  several  technical 
and  clarifying  changes  to  proposed 
§  611.1240  in  the  final  regulations.  The 
definition  of  "assets"  in  paragraph  (a)(1) 
of  the  proposed  regulations  has  been 
revised  in  the  final  regulation  to  clarify 
that  assets  must  be  determined 
according  to  GAAP  except  where  other 
provisions  of  diis  section  require  a 
different  treatment.  The  reference  in 
paragraph  (c)  of  the  proposed  regulation 
has  been  revised  in  the  final  regulation 
to  refer  to  a  "quahfied  public 
accountant,"  a  term  which  is  defined  in 
I  621.2(a)(21).  A  "qualified  public 
accountant  indodes  any  public 
accounting  firm  or  individual  that  is 
properly  certified,  validly  licensed,  in 
good  standing,  and  independent  of  the 
audited  institution.  The  revision  was 
made  to  ensm*  that  the  terminating 
association's  atjditors  meet  the  same 
qualifications  and  standards  of 
independence  that  are  generally 
required  for  audits  of  Farm  Credit 


institutipiw.  In  addition,  the  language  in 
paragraph  (e)  has  been  revised  in  tfie 
final  regulation  to  reflect  more 
acctmrtely  the  categories  of  activities  of 
the  association  for  which  the  PCA  may 
consider  making  adjustments  to  the  exit 
fee. 

Section  811.1350— RepaymeM  c^  Debts 

The  proposed  5  611.1250  required  that 
all  of  the  obligations  of  tbe  terminating 
institution  be  met.  Obligatioas  to  other 
Farm  Credit  institutions  could  be  met 
through  converting  to  an  OFI 
relationship  and  continuiag  the 
obligations  or  by  paying  off  the 
obligations  including  the  direct  loan 
within  a  3-ye«r  period.  The  FCC  posed 
questions  concerning  paragraphs  (b).  (c) 
and  (dj.  The  FCC  asked  that  paragraph 
(b)  be  clarified  to  indicate  that  the 
terminating  association  must  satisfy  all 
OFI  eligibility  requirements,  noting  that 
the  proposed  language  could  be 
interpreted  to  permit  the  OFI 
relatiooship  at  the  option  of  the 
terminating  association  witboot 
satisfaction  of  the  requirements.  The 
final  regulation  was  amended  to  darify 
that  the  estabhahment  of  aa  OFI 
relationship  is  subject  to  all  appticaUe 
requirements  of  part  614.  subfiart  P  of 
the  regidations. 

With  respect  to  paragraph  (c).  the 
FCC  asked  that  the  PCA  clarify  that  a 
terminating  association  that  does  not 
establish  an  OFT  relationship  must  have 
the  approval  of  the  district  FCB  in  order 
to  pay  off  the  direct  loan  over  a  3-year 
period.  The  FCA  notes  that  the 
successor  institution  could  be  a  type  of 
institution  Uiat  is  authorized  to  engage 
in  high-risk  activities  and/or  may  not  be 
subject  to  adequate  supervision,  and  the 
bank  should  have  the  ri^t  to  refuse  to 
continue  to  extend  funds  for  that  period 
of  time.  The  final  regulation  requires  the 
concurrence  of  the  FCB. 

Widi  respect  to  parayaph  (d^.  the 
FCC  asked  that  die  FCA  explicitly 
inchuie  ail  projected  financial 
assistance  liabilities  and  also  clarify 
dwt  all  existing  interest  and  principal 
paymenU  be  made.  Issues  related  to  the 
liabilities  that  have  accrued  and  will 
accrue  due  to  existing  FAC  obhgahons 
are  presendy  under  review  by  FCA,  and 
the  PCA  has  determined  that  die 
changes  suggested  by  the  FCC  are  not 
appropriate  at  Ais  time.  The  terminatior 
regulations  provide  that  all  obligations 
must  be  paid  or  that  prorieion  for 
payment  must  be  made.  Once  the 
obligations  n*  recognized  under  GAAP, 


aU  terminating  institatkms  must  address 
die  liability. 

Section  611.1255— Retirement  of 
Equities  Owned 

Section  611.1255  of  dw  proposed 
regulations  sets  forth  (he  re^tresMnts 
for  the  retirement  of  equities  Oiat  would 
normally  occar  as  a  result  of  a 
lerauBatton  of  an  institution.  The  FCC 
and  a  FCB  were  the  only  commentera  on 
diis  aectioo.  The  FCC  suggested  that  dw 
retirement  of  equities  in  a  FCB  should  be 
subject  to  the  review  of  the  Assstance 
Board  if  the  FCB  has  outstanding  stock 
held  by  die  FAC.  The  FCA  bebeves  dnt 
any  approvals  by  the  Assistance  Board 
should  be  covered  in  the  a^vement 
between  the  bank  aiKi  the  Assistance 
Board  rather  than  in  the  FCA 
regulatioBS.  Accordingly,  it  has  not 
added  the  suggested  provisions. 

The  FCC  noted  that  tkt  regslation 
permits  a  FCB  to  enter  into  a  3-year 
agreement  with  die  associattcn  to  retire 
the  assodatian's  investment  in  rbe  FC8 
and  assumed  that  the  capital  obiigaled 
to  be  retired  over  the  3-ye«u-  period 
would  not  be  considered  permanent 
capita  for  the  purpose  of  {  61S.5M0, 
which  sets  forth  the  requirements  oa 
stock  if  it  is  to  be  counted  as  permanent 
capital  The  FCA  concars  that  the 
condition  inyisrri  on  tbe  capital  to  be 
retired  during  the  period  of  op  to  3  years 
would  not  permit  the  counting  of  such 
capital  as  permanent  capital 
Accordingly,  a  new  paragraph  (f)  has 
been  added  in  the  final  regulation  to 
clarify  diat  the  c^iital  to  be  retired 
under  the  agreement  is  not  permanent 
capital  of  die  FCB  for  the  purpose  of 
S61&.S2«a 

Section  611.1260— Dissenters '  Rights 

Proposed  I  811.1280  addresses  the 
rights  of  equity  holders  who  dissent 
from  the  terrainatioo  and  requires  that 
dissenters  receive  cash  or  s  combmstion 
of  cash  and  subordinated  debt  in  the 
successor  institution  in  exchange  for 
dieir  interests  in  the  terminating 
association.  A  dissenting  common 
stockholder  or  participation  certificate 
holder  would  be  entitled  to  the  adjusted 
book  value  of  his  interest  as  determined 
in  accordance  with  the  priorities  set 
fordi  in  the  liquidation  bylaws  of  the 
terminating  association.  The  proposed 
regulation  defined  a  dissenting  equity 
holder  as  a  stockholder  who  did  not 
vote  in  favor  of  the  termination,  whether 
or  not  ehgible  to  vote  or  a  participation 
certificate  holder. 

The  PCA  received  several  comments 
on  this  section,  ranging  from  fufl  support 
to  objection  to  offering  dissenters'  rights 
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at  ail.  Severai  respondents  argued  that 
no  dissenters'  riglits  should  be  provided 
because  such  rights  are  not  provided  in 
any  other  type  of  reorganization  of  a 
Farm  Credit  institution  and  because 
requiring  the  association  to  make  a  cash 
payment  would  "undermine  "  the 
association's  ability  to  capitalize  itself. 
Another  respondent  stated  that 
dissenters  should  be  entitled  to  no  more 
than  the  par  value  of  the  stock— in  other 
words,  the  amount  originally  charged  to 
the  holder  for  the  stock— and  that 
anything  received  in  excess  of  that 
would  be  a  "windfall"  to  the  holder. 
Several  others  responded  that  dissenting 
stockholders  should  be  limited  to  those 
stockholders  that  vote  against  the 
termination,  staling  that  "mere 
indifference  "  to  a  termination  proposal 
should  not,  by  itself,  entitle  one  to 
dissenters'  rights. 

For  the  reasons  set  forth  in  the 
Supplementary  Information  to  the 
proposed  regulations,  the  FCA  has 
determined  that  the  circumstances  of  a 
termination  require  that  an  equity  holder 
be  given  a  choice  either  to  continue  as 
an  equity  holder  in  a  new  institution 
outside  of  the  Farm  Credit  System  or  to 
withdraw  his  ownership  interest  in  the 
terminating  association  and  receive  a 
return  in  cash  of  the  amount  paid  for  the 
stock  or  participation  certificate  plus  an 
amount  of  subordinated  debt  equal  to 
the  holder's  portion  of  the  adjusted  book 
value  in  excess  of  par  value  for  each 
share  of  the  institution.  The  FCA 
believes  that,  in  the  context  of  a 
termination  as  with  a  liquidation,  the 
value  of  the  institution  belongs  to  all  the 
equity  holders.  A  provision  that  would 
deprive  dissenters  of  their  share  in  the 
value  of  the  association  would  result  in 
a  "windfall "  to  the  remaining  equity 
holders  and  other  owners  of  the 
successor  institution. 

The  final  regulations  retain  the 
proposed  provisions  granting  rights  to 
dissenting  stockholders  in  the  final 
regulations.  However,  after 
consideration  of  the  comments,  the  FCA 
has  revised  the  definition  of  dissenting 
stockholder  in  the  proposed  regulation 
to  limit  dissenters'  rights  to  participation 
certificate  holders,  nonvoting 
stockholders,  and  voting  stockholders 
who  voted  against  the  termination  in 
person  or  by  proxy  at  the  stockholders' 
meeting.  In  other  words,  the 
stockholders  eligible  to  vote  must  vote 
against  the  termination  in  order  to 
preserve  their  right  to  obtain  dissenter's 
rights,  and  any  eligible  voting 
stockholder  who  does  not  cast  a  vote  or 
who  voles  in  favor  of  the  termination 
would  be  unable  to  obtain  dissenters' 
rights  The  FCA  believes  that  a  voting 


stockholder,  unlike  a  non-voting  equity 
holder,  is  alone  in  a  position  to  help  to 
determine  the  future  course  of  the 
terminating  association,  and  as  such  he 
should  be  required  to  make  an 
affirmative  decision  between  continuing 
as  a  stockholder  of  a  terminating 
association  or  becoming  an  owner  of  a 
different  institution.  The  FCA  further 
believes  that  this  revision  will 
encourage  voting  stockholders  to 
participate  in  the  association's 
important  decision  whether  to  leave  the 
Farm  Credit  System,  especially  in  light 
of  the  fact  that  termination  would 
change  not  only  their  status  as 
stockholders  but  also  their  rights  as 
borrowers.  Consequently,  the  chances  of 
an  institution's  fate  being  decided  by  a 
few  individuals  will  be  reduced. 

The  FCA  notes  that  the  requirement  of 
an  affirmative  action  on  the  part  of  a 
voting  stockholder  to  preserve 
dissenters'  rights  at  the  time  of  the 
stockholder  vote  would  not  be 
inconsistent  with  provisions  of  general 
corporate  statutes  of  many  States  and 
the  Model  Business  Corporation  Act 
(MBCA).  Although  general  corporate 
law  and  the  MBCA  permit  a  voting 
stockholder  who  has  merely  abstained 
from  voting  to  exercise  dissenters' 
rights,  such  stockholder  must  already 
have  taken  the  affirmative  action  of 
notifying  the  corporation  of  his  intention 
to  dissent  prior  to  the  vote.  MBCA,  3d 
Ed.,  vol.  3  Section  13.21  (1984);  Fletchers 
Cyc.  Corp..  vol.  12B  Section  5906.7.  Since 
these  regulations  do  not  require  that  a 
voting  stockholder  notify  the  terminating 
association  prior  to  the  vote,  the  FCA 
believes  that  an  affirmative  action  at  the 
time  of  the  vote  is  a  reasonable 
requirement.  The  final  regulations 
reflect  this  revision. 

The  second  sentence  in  paragraph  (b) 
of  the  proposed  regulation  required  that, 
in  the  event  the  terminating  association 
had  no  bylaw  governing  the  distribution 
of  assets  upon  liquidation,  the  payments 
to  dissenting  stockholders  would  be 
made  according  to  the  association's 
capitalization  bylaws.  This  sentence  has 
been  deleted  in  the  final  regulation 
because  all  Farm  Credit  institutions  are 
required  to  provide  for  the  distribution 
of  assets  in  their  bylaws. 

Paragraph  (c)(1)  of  the  proposed 
regulation  has  been  revised  in  the  final 
regulation  to  clarify  that  the  payment  to 
the  dissenting  stockholders  is  the 
adjusted  book  value  of  their  equity 
interest,  which  is  defined  in  the 
regulation  as  the  book  value  adjusted  to 
reflect  any  increase  or  decrease  in  asset 
value  resulting  from  the  appraisals 
required  in  computation  of  the  exit  fee 


and  to  reflect  a  deduction  for  the 
amount  of  the  exit  fee. 

Finally,  the  FCA  sought  specific 
comments  on  the  issue  of  whether  to 
make  payments  to  dissenting 
stockholders  entirely  in  cash  rather  than 
a  combination  of  cash  and  subordinated 
debt  as  proposed.  The  FCA  received  no 
comments  on  this  issue  and  has  adopted 
this  provision  as  a  final  regulation 
without  change. 

Section  611.1266— Loan  Refinancing  by 
Borrowers 

Section  611.1266  of  the  proposed 
regulations  set  forth  a  procedure  for 
borrowers  who  may  seek  to  have  their 
loans  transferred  from  the  terminating 
association  to  another  Farm  Credit 
institution.  The  procedure  included  a 
requirement  that  the  terminating 
association  identify  the  new  service 
provider  in  the  information  statement 
mailed  to  borrowers  or  would  furnish  a 
list  of  its  borrowers  to  the  new  Farm 
Credit  service  provider  if  the  identity  of 
the  new  provider  was  not  known  at  the 
time  of  the  mailing  of  the  information 
statement.  Several  commenters  objected 
to  the  requirement  that  a  list  of 
borrowers  be  provided  on  the  ground 
that  the  successor  institution  may  be  in 
direct  competition  with  the  new  service 
provider  and  should  not  be  required  to 
furnish  such  information  at  no  charge.  In 
response  to  these  comments,  the  FCA 
has  revised  this  provision  to  require  that 
if  the  identity  of  the  new  Farm  Credit 
service  provider  is  not  known  by  the 
terminating  association  prior  to  its 
mailing  of  the  information  statement,  the 
statement  must  provide  the  name, 
address,  and  telephone  number  of  the 
FCB  in  the  district  and  must  state  that 
borrowers  who  are  interested  in 
continuing  a  borrowing  relationship 
with  another  Farm  Credit  institution 
may  contact  the  FCB  for  information  on 
the  new  service  provider.  The  final 
regulation  continues  to  require  that  if 
the  terminating  association  has  been 
given  information  on  the  new  service 
provider  before  the  mailing  of  the 
information  statement,  such  information 
must  be  included  in  the  statement. 

Paragraph  (a)  of  the  proposed 
regulation,  which  stated  that  borrowers 
of  the  terminating  association  may  seek 
to  have  their  loans  refinanced  by 
another  Farm  Credit  institution,  has 
been  restated  in  the  final  regulation.  The 
final  regulation  clarifies  that  the  options 
of  a  borrower  who  does  not  wish  his 
loan  to  be  transferred  to  the  successor 
institution  are  not  limited  to  seeking 
refinancing  by  another  Farm  Credit 
institution.  The  borrower  is  free  to  pay 
off  his  loan  or  seek  refinancing  with  any 
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other  institution,  whether  or  not  such 
institution  is  a  Farm  Credit  institution. 
The  FCA  notes  that  this  subpart  P  does 
not  create  any  obligation  on  the  part  of 
any  Farm  Credit  institution  to  purchase 
or  refinance  the  loan  of  a  borrower  who 
does  not  wish  his  loan  to  be  transferred 
to  the  successor  institution.  Thus,  if  a 
borrower  is  unable  to  obtain  financing 
elsewhere,  and  if  the  terminating 
association  is  unable  or  unwilling  to  sell 
his  loan  to  another  institution,  the 
borrower's  loan  will  automatically  be 
transferred  to  the  successor  institution. 

One  commenter  noted  that 
participation  loans  were  not  addressed 
in  the  proposed  regulation.  The 
commenter  noted  that  the  Farm  Credit 
association  chartered  or  assigned  to 
take  over  the  territory  of  the  terminating 
association  may  have  lower  capital 
levels.  This  would  limit  the  borrower's 
opportunity  to  refinance  his  loan  with  a 
System  institution  and  may  also  reduce 
existing  participation  arrangements. 
Further,  when  associations  participate 
with  an  association  that  chooses  to 
terminate,  the  arrangement  may  no 
longer  be  desirable. 

If  the  new  Farm  Credit  service 
provider  is  smaller  than  the  terminating 
association,  the  new  provider  will  have 
the  option  to  participate  loans  with 
other  Farm  Credit  institutions,  thus 
providing  similar  service  to  borrowers 
as  the  former  association.  The  level  of 
capital  of  any  one  association  should 
not  hinder  the  participation  of  larger 
loans  as  these  can  be  participated 
between  districts  to  permit  the 
spreading  of  risk  if  need  be. 

The  FCA  notes  that  participation 
loans  would  be  subject  to  the  terms  of 
the  participation  agreement.  Once  these 
contractual  conditions  are  satisfied,  the 
terminating  association  could  choose  to 
stop  participating  with  Farm  Credit 
institutions  or  vice  versa.  The  FCA  does 
not  believe  that  imposing  conditions  by 
regulation  that  would  alter  an  existing 
contract  between  one  Farm  Credit 
institution  and  another  that  chooses  to 
terminate  would  be  appropriate.  The 
FCA  recommends  that  participation 
contracts  incorporate  whatever 
language  the  parties  deem  appropriate 
should  a  participant  choose  to 
terminate. 

Section  611.1270— Continuation  of 
Borrower  Rights 

Section  611.1270  of  the  proposed 
regulations  prohibits  a  terminating 
association  from  requiring  that  any 
contractual  borrower  rights  that  are  a 
part  of  the  loan  agreement  between  a 
borrower  and  the  association  be  waived 
as  a  condition  of  continued  financing 
through  the  successor  institution. 


Statutory  borrower  rights  under  the  Act 
would  continue  to  apply  only  if  they  are 
incorporated  into  the  loan  contract  or  if 
the  successor  institution  becomes  an 
OFI.  One  respondent  commented  that 
the  FCA  should  not  intervene  in  matters 
involving  the  contract  between  the 
lender  and  the  borrower,  and  that  the 
benefits  of  both  stock  ownership  and 
borrower  rights  should  be  removed 
when  the  lender  is  no  longer  a  Farm 
Credit  institution. 

The  FCA  has  considered  this 
comment  and  disagrees  on  the  ground 
that  a  terminating  association  should 
not  be  able  to  use  the  circumstance  of 
termination  to  force  the  borrower  to 
accept  changes  to  the  terms  of  his  loan 
agreement  which  are  not  related  to  the 
stock  ownership  terms.  Therefore,  the 
FCA  Board  has  decided  to  make  no 
change  to  this  section  in  the  final 
regulations. 

Lists  of  Subjects  in  12  CFR  Part  611 

Agriculture.  Banks,  banking, 
Organization  and  functions 
(Government  agencies).  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  611  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  611-ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  set  forth  below  and 
all  other  authority  citations  throughout 
part  611  are  removed. 

Authority:  Sees.  1.3, 1.13,  2.0,  2.10,  3.0,  3.21, 
4.12,  4.15,  5.0,  5.9,  5.10,  5.17.  7.0-7.13,  8.5(e);  12 
U.S.C.  2011,  2021.  2071,  2096,  2121,  2142.  2183. 
2203.  2221,  2243,  2244,  2252,  2279a-2279f-l. 
2279aa-5(e);  sees.  411  and  412  of  Public  Law 
100-233. 

2.  Part  611  is  amended  by  adding  a 
new  subpart  P  to  read  as  follows; 

Subpart  P— Termination  of  Farm  Cradtt 
Status— Associationa 

Sec. 

611.1200  General— Applicability. 

611.1205  Definitions. 

611.1210  Advance  notification. 

611.1211  Filing  of  termination  application. 

611.1212  Filing  date  of  termination 
application. 

611.1215    Farm  Credit  Administration  review 

and  approval. 
611.1220    Voting  record  date  and  stockholder 

approval. 

611.1225  Requirements  for  information 
statement. 

611.1226  Prohibited  acts. 
611.1230  Plan  of  termination. 
611.1235  Stockholder  reconsideration. 
611.1240  Exit  fee. 

611.1250    Repayment  of  debts. 
611.1255    Retirement  of  equities  owned. 
611.1260    Dissenters'  rights. 


Sec 

611.1266    Loan  refinancing  by  borrowers. 

611.1270    Continuation  of  borrower  rights. 

Subpart  P — ^Termination  of  Farm  Credit 
Status — Associations 

§611.1200    General— ApplicabUtty. 

(a)  Each  association  is  authorized,  in 
accordance  with  sections  7.10  and  7  11 
of  the  Act,  to  terminate  the  status  of  the 
association  as  a  Farm  Credit  institution. 
The  regulations  in  this  subpart  set  forth 
the  procedural,  disclosure,  voting  and 
approval  requirements  applicable  to 
such  termination.  The  Farm  Credit 
Administration  may  in  its  sole  discretion 
grant  a  waiver  in  writing  from  any 
requirement  of  this  subpart  for  good 
cause  shown. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  these  regulations  are 
applicable  to  an  association  'hat  seeks 
to  terminate  its  status  as  a  Farm  Credit 
institution  and  to  charter  the  institution 
as  a  bank,  savings  and  loan  association, 
or  other  type  of  financial  institution.  In 
the  event  that  a  receiver  or  conservator 
is  appointed  by  the  Farm  Credit 
Administration  in  the  case  of  a 
voluntary  or  involuntary  liquidation  of 
the  association,  the  provisions  of 
subpart  L  of  part  611  apply,  and  the 
provisions  of  this  subpart  shall  not 
apply. 

(c)  These  regulations  are  not 
applicable  to  the  termination  of  an 
association  whose  investment  in  the 
Farm  Credit  Bank  of  which  it  is  a 
member  is  in  excess  of  25  percent  of  the 
bank's  capital  as  computed  according  to 
GAAP,  or  whose  indebtedness  to  the 
Farm  Credit  Bank  of  which  it  is  a 
member  is  in  excess  of  25  percent  of  the 
total  loans  of  the  bank  as  of  the  quarter 
end  preceding  the  adoption  of  the 
commencement  resolution. 

§611.1205    Definlttona. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Commencement  resolution  means 
the  resolution  adopted  pursuant  to 

5  611.1210(a)  to  indicate  the 
commencement  of  the  termination 
process. 

(b)  GAAP  means  generally  accepted 
accounting  principles,  which  is  that 
body  of  conventions,  rules  and 
procedures  necessary  to  define  accepted 
accounting  practice  at  a  particular  time. 
as  promulgated  by  the  Financial 
Accounting  Standards  Board  and  other 
authoritative  sources  recognized  as 
setting  standards  for  the  accounting 
profession  in  the  United  States.  GAAP 
shall  include  not  only  broad  guidelines 
of  general  application  but  also  detailed 
practices  and  procedures  that  constitute 


BEST  COPY  AVAILABLE 


Fadanl  Register  /  Vol.  66.  No.  20  /  Wednesday.  January  30.  1991  /  Rulet  and  Regulations 


standards  against  which  financial 
presentations  are  evaluated.  When  the 
Farm  Credit  Administration's 
interpretation  of  how  GAAP  should  be 
applied  to  a  specific  event  or  transaction 
differs  from  an  association's 
interpretation,  the  interpretation  of  the 
Farm  Credit  Administration  shall 
prevail. 

(c)  OFI  means  other  financing 
institutions,  as  that  term  is  defined  in 
t  614.4540(e]. 

(d)  Reconsideration  vole  means  the 
vote  at  which  the  voting  stockholders 
reconsider  whether  to  terminate  the 
terminating  association's  Farm  Credit 
status. 

(e)  Successor  institution  means  the 
institution  to  which  the  terminating 
association  will  convert  when  its  Farm 
Credit  charter  is  revoked. 

(f)  Terminating  association  means  an 
association  seeking  to  terminate  its 
status  as  a  Farm  Credit  institution  and 
to  charter  the  institution  as  a  bank, 
savings  and  loan  association,  or  other 
type  of  financial  institution. 

(g)  Terminating  resolution  means  the 
resolution  adopted  pursuant  to 

S  611.1211(a)  approving  the  applications 
for  termination  and  a  new  charter  and 
providing  for  submission  of  the 
termination  proposal  to  a  stockholder 
vote. 

(h)  Termination  vote  means  the 
stockholder  vote  at  which  the 
termination  proposal  is  first  submitted 
to  the  voting  stockholder*  for  their 
approval  or  disapproval. 

iCII.1210    Advanea nottflcaOon. 

(a)  An  association's  board  of  directors 
shall  commence  the  process  of 
termination  by  adopting  a 
commencement  resolution  indicating  the 
association's  intention  to  terminate  its 
Farm  Credit  status. 

(b)  Within  5  days  of  the  adoption  of 
the  commencement  resolution  by  the 
board  of  directors,  the  terminating 
association  shall: 

(1)  Submit  a  certified  copy  of  the 
commencement  resolution  to  the  Farm 
Credit  Administration;  and 

(2)  Mail  a  brief  annoucement  to  all 
holders  of  equity  in  the  association 
which  states  that  the  board  is  taking 
■tepa  to  terminate  ita  Farm  Credit  status 
and  which  deacribes  the  process  of 
termination,  the  anticipated  effect  of 
termination  on  current  holders  of  equity, 
and  the  type  of  institution  the  successor 
institution  will  be.  If  bylaws  are  adopted 
in  accordance  with  paragraph  (e)  of  this 
section,  the  announcement  shall  also 
state  that,  during  the  time  period  from 
the  passage  of  the  conunencement 
resolution  until  the  effective  date  of 
termination  new  common  stock  and 


participation  certificates  either 
purchased  from  the  association  in 
connection  with  a  loan  or  sold  to  the 
association  prior  to  the  termination  will 
not  entitle  the  holder  to  receive  a  share 
in  the  adjusted  book  value  in  excess  of 
par  of  the  association. 

(c)(1)  Within  15  days  after  submission 
of  the  commencement  resolution 
pursuant  to  paragraph  (b)(1)  of  this 
section,  the  terminating  association 
shall  submit  to  the  Farm  Credit 
Administi-ation  a  statement  of  ita 
estimation  of  the  exit  fee  together  with 
an  explanation  of  the  computation  of  the 
exit  fee  pursuant  to  the  requirements  of 
S  611.1240.  For  purposes  of  this  estimate 
of  the  exit  fee.  the  computation  date  set 
forth  in  S  611.1240(c)  shall  be  the  quarter 
end  preceding  the  date  of  the 
commencement  resolution. 

(2)  Within  45  days  of  its  receipt  of  the 
terminating  association's  estimated  exit 
fee.  the  Farm  Credit  Administration 
shall  either  confirm  the  association's 
estimation  of  the  exit  fee  or  notify  the 
association  of  any  required  revisions  to 
the  computation. 

(3)  In  the  event  that  the  Farm  Credit 
Administration  requires  adjustments  to 
the  estimated  exit  fee  pursuant  to 
paragraph  (c)(2)  of  this  section,  the 
terminating  association  may  request 
reconsideration  of  any  revisions.  Such 
request  shall  be  in  writing  and  shall  set 
forth  specific  reasons  why  the  revisions 
should  not  be  made.  The  Farm  Credit 
Administration  shall  reconsider  the 
revisions  and  shall  inform  the 
terminating  association  of  its 
determination  within  15  days  of  the 
receipt  of  the  reconsideration  request. 

(d)  Dtiring  the  time  period  after  the 
board  of  directors'  adoption  of  the 
commencement  resolution  pursuant  to 
paragraph  (a)  of  this  section  and  prior  to 
the  effective  date  of  termination,  the 
following  conditions  shall  apply  to  the 
terminating  association's  conduct  of 
business: 

(1)  Each  prospective  new  borrower 
shall  be  informed  of  the  effect  of  the 
proposed  termination  upon  the 
borrower's  loan  and  shall  be  specifically 
informed  whether  the  borrower  will 
continue  to  have  any  of  the  borrower 
rights  provided  under  the  Act  and 
regulations  promulgated  thereunder 

(2)  Any  common  stockholders  or 
participation  certificate  holders  who 
seek  to  have  such  equity  interest  retired 
before  termination  shall  be  informed 
that  the  retirement  would  extinguish  the 
holder's  right  to  an  interest  in  the 
successor  institution  if  the  termination  is 
completed  or  to  dissent  from  the 
termination  and  receive  an  amount 
equal  to  the  adjusted  book  value  of  the 


holder's  equity  in  the  terminating 
association. 

(e)  Notwithstanding  any  provisions  of 
I  615.5Z30(b)  to  the  contrary,  an 
association  may  adopt  bylaws  which 
provide  for  the  issuance  of  a  special 
class  of  common  stock  and  participation 
certificates  in  connection  with  loans 
granted  during  the  time  period 
subsequent  to  the  adoption  of  the 
commencement  resolution  and  prior  to 
the  termination.  Such  common  stock  or 
participation  certificates,  which  shall  be 
issued  in  accordance  with  section  4.3A 
of  the  Act.  shall  have  characteristics 
identical  to  shares  of  the  existing 
classes  of  conmion  stock  or 
participation  certificates  issued  as  a 
condition  of  the  extension  of  a  loan. 
except  for  the  following; 

(1)  In  the  event  of  termination,  the 
holder  shall  be  entitled  to  receive  the 
following; 

(i)  If  the  holder  is  eligible  to  vote  and 
does  not  vote  against  the  termination, 
an  interest  in  the  successor  institution  in 
an  amount  equal  to  the  adjusted  book 
value  or  the  purchase  price  of  the  stock, 
whichever  is  less: 

(ii)  If  the  holder  is  not  eligible  to  vote 
or  is  eligible  to  vote  and  votes  against 
the  termination,  either  an  Interest  in  the 
successor  institution  as  set  forth  in 
paragraph  (e)(l)(i)  of  this  section,  or,  if 
such  holder  dissents  pursuant  to 
S  611.1260,  cash  in  the  amount  of  the 
purchase  price  or  the  adjusted  book 
value  of  the  stock  or  participation 
certificate,  whichever  is  less. 

(2)  In  the  event  that  the  termination 
does  not  occur,  the  special  classes  of 
stock  or  participation  certificates  shall 
automatically  convert  into  shares  of  the 
otherwise  identical  classes  of  stock  or 
participation  certificates  issued  prior  to 
the  adoption  of  the  commencement 
resolution. 

{611.1211    HNng  Of  termination 


(a)  The  board  of  directors  of  an 
association  that  seeks  to  terminate  its 
status  shall  adopt  an  appropriate 
termination  resolution  approving  an 
application  for  such  termination, 
approving  an  application  for  a  new 
charter  for  the  successor  institution,  and 
providing  for  the  submission  of  such 
termination  proi>osal  to  its  stockholders 
for  a  vote. 

(b)  An  original  and  three  copies  of  a 
termination  application  consisting  of  the 
following  materials  shall  be  submitted 
by  the  terminating  association  to  the 
Farm  Credit  Administration  for  review 
and  preliminary  approval: 
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(1)  A  certified  copy  of  the  termination 
resolution  adopted  pursuant  to 
paragraph  (a)  of  this  section: 

(2)  A  copy  of  the  plan  of  termination 
as  required  under  S  611.1230: 

(3)  An  information  statement  that 
complies  with  the  requirements  of 

§  611.1225; 

(4)  All  other  information  that  is  to  be 
submitted  to  the  stockholders  and  other 
equity  holders  in  connection  with  the 
contemplated  action;  and 

(5)  Any  additional  information  the 
board  of  directors  wishes  to  submit  to 
the  Farm  Credit  Administration  in 
support  of  the  request  or  that  the  Farm 
Credit  Administration  requests. 

(c)  The  terminating  association  shall 
provide  the  Farm  Credit  Administration 
with  any  material  revisions  to 
information  in  the  plan  of  termination, 
including  updated  financial  information, 
that  becomes  available  during  the 
pendency  of  the  termination  application 
and  prior  to  termination. 

§  61 1.1212    Riing  data  of  termination 
application. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  termination 
application  will  be  given  a  filing  date 
which  shall  be  the  date  on  which  it  is 
determined  to  be  technically  complete. 
Within  10  business  days  after  the  Farm 
Credit  Administration  receives  the 
termination  application,  the  Farm  Credit 
Administration  shall  determine  that  the 
application  is  technically  complete  and 
give  it  a  filing  date,  or  return  the 
application  to  the  terminating 
association  if  it  is  incomplete.  If  the 
Farm  Credit  Administration  fails  to 
make  a  determination  or  to  return  the 
application  before  the  end  of  the  10-day 
review  period,  the  application  shall  be 
deemed  to  be  technically  complete  and 
shall  receive  a  filing  date  which  is  the 
last  day  of  the  10-day  review  period. 

(b)  A  termination  application  is 
considered  to  be  technically  complete 
when  it  is  determined  upon  preliminary 
review  to  contain  responses  to  all  items 
required  to  be  submitted  to  the  Farm 
Credit  Administration  under  §  611.1211. 

(c)  In  the  event  the  advance 
notification  required  in  S  611.1210  is  not 
received  by  the  Farm  Credit 
Administration  at  lest  60  days  prior  to 
the  filing  date  which  would  otherwise  be 
assigned  to  the  termination  application 
in  accordance  with  paragraph  (a)  of  this 
section,  the  filing  date  shall  be  the  date 
that  is  60  days  following  the  date  on 
which  the  terminating  association  first 
informs  the  Farm  Credit  Administration 
of  the  association's  intention  to 
terminate  its  Farm  Credit  status.  During 
this  60-day  period,  the  Farm  Credit 
Administration  shall  contact  other 


associations  to  determine  their 
willingness  to  provide  service  to  the 
territory  of  the  terminating  association 
or  to  determine  if  there  are  persons  who 
wish  to  charter  a  new  association  to 
serve  the  territory.  An  inability  of  the 
Farm  Credit  Administration  to  arrange 
for  a  new  service  provider  for  the 
territory  shall  not  be  grounds  for  an 
extension  of  the  60-day  period. 
However,  the  Farm  Credit 
Administration  may  in  its  sole  discretion 
reduce  the  required  60-day  period  in  the 
event  that  a  new  service  provider  to 
serve  the  territory  is  determined.  This 
paragraph  shall  not  apply  if  the  entire 
chartered  territory  of  the  terminating 
association  is  already  included  in  the 
charter  of  one  or  more  associations  that 
are  chartered  to  offer  credit  ser\'ices  oT 
the  same  type  as  the  terminating 
association. 

§611.1215    Farm  Credit  Administration 
review  and  approval 

(a)  When  the  termination  application 
has  received  a  filing  date,  the  Farm 
Credit  Administration  shall  review  the 
application  and  either  disapprove  or 
give  its  preliminary  approval  pursuant  to 
section  7.11(a)(2)  of  the  Act. 

(b)  The  Farm  Credit  Administration 
Board  shall  have  30  days  from  the  filing 
date,  as  defined  in  S  611.1212,  to 
approve  or  disapprove  the  termination 
application.  If  the  Farm  Credit 
Administration  Board  does  not  act 
within  such  30-day  period,  the  plan  of 
termination  may  be  submitted  to  the 
stockholders  pursuant  to  section 
7.11(a)(2)  of  the  Act. 

(c)  If  the  application  is  disapproved, 
written  notice  specifying  the  reasons  for 
disapproval  shall  be  transmitted  to  the 
chief  executive  officer  of  the 
association,  who  shall  promptiy  notify 
the  association's  board  of  directors.  If 
the  application  is  disapproved,  it  shall 
not  be  submitted  to  the  stockholders  for 
a  vote. 

(d)  Upon  stockholder  approval  of  the 
propose  termination  as  provided  in 

§  611.1220,  the  secretary  of  the 
terminating  association  shall  forward  to 
the  Farm  Credit  Administration  a 
certified  record  of  the  results  of  the 
stockholder  vote  and  shall  notify  its 
stockholders  and  other  equity  holders  of 
the  result  of  the  vote  as  provided  in 
§  611.1220(e). 

(e)  Final  approval  by  the  Farm  Credit 
Administration  Board  pursuant  to 
section  7.10(a)(2)  shall  be  conditioned 
upon  the  following: 

(1)  A  termination  vote  in  favor  of 
termination  and,  if  a  reconsideration 
vote  is  held,  a  reconsideration  vote  in 
favor  of  termination; 


(2)  Receipt  by  the  Farm  Credit 
Administration  of  conformed  executed 
copies  of  all  contracts  and  agreements 
submitted  pursuant  to  S  611.1230; 

(3)  Satisfactory  evidence  of  the 
terminating  association's  adequate 
provision  for  payment  of  debts  and 
retirement  of  equities; 

(4)  Evidence  of  the  grant  of  a  new 
charter  for  the  successor  institution  by 
the  appropriate  Federal  or  State 
chartering  authority; 

(5)  Payment  of  the  exit  fee  by  certified 
check  of  other  means  agreed  upon  by 
the  Farm  Credit  Administration  and  the 
terminating  association;  and 

(6)  The  fulfillment  of  any  other 
condition  of  termination  imposed  by  the 
Farm  Credit  Administration  Board 
which  is  necessary  and  appropriate  to 
provide  for  the  equitable  treatment  of 
the  parties  affected  by  the  termination. 

(f)  If  the  Farm  Credit  Administration 
grants  final  approval,  the  terminating 
associations  charter  shall  be  revoked, 
and  the  termination  shall  be  effective  on 
the  last  to  occur  of — 

(1)  The  proposed  termination  date  of 
the  terminating  association; 

(2)  Ninety  (90)  days  after  receipt  by 
the  Farm  Credit  Administration  of  the 
notice  required  to  be  submitted  pursuant 
to  paragraph  (d)  of  this  section;  and 

(3)  Receipt  of  final  payment  of  the  exit 
fee. 

§  611. 1220    Voting  record  date  and 
stockholder  approval 

(a)  Upon  receipt  of  preliminary 
approval  of  the  termination  application 
by  the  Farm  Credit  Administration 
Board,  or  if  the  Board  takes  no  action 
prior  to  the  end  of  the  30-day  review 
period,  the  association  shall  call  a 
meeting  of  its  voting  stockholders.  The 
stockholders  meeting  shall  be  held 
within  60  days  of  the  last  day  of  the  30- 
day  review  period.  All  holders  of  equity 
in  the  terminating  association  shall  be 
permitted  to  attend  the  meeting  The 
stockholders  eligible  to  vote  shall  be  the 
stockholders  who  are  eligible  to  vote  on 
the  voting  record  date  as  determined  by 
the  association's  bylaws  if  such  date  is 
not  more  than  70  days  prior  to  the 
stockholder  vote,  or  on  a  date  fixed  by 
the  board  of  directors  which  shall  be  not 
more  than  70  days  prior  to  the  date  of 
the  stockholder  vote.  The  association 
shall  notify  each  stockholder  that  the 
resolution  has  been  filed  and  that  a 
meeting  will  be  held  in  accordance  with 
the  association's  bylaws. 

(b)  The  notice  of  meeting  to  consider 
and  act  upon  the  board  of  directors' 
resolutions  shall  be  accompanied  by  an 
information  statement  that  complies 
with  the  requirements  of  j  611.1225. 
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(c)(1)  The  lenniiMting  association 
shall  establish  voting  security 
procedures  that  comply  with  the 
procedures  for  the  election  of  directors 
in  {  611.330,  as  applicable.  Specincally. 
the  terminating  association  shall  ensure 
that  all  information  regarding  how  or 
whether  individual  stockholders  have 
voted  and  all  materials  such  as  ballots, 
proxy  ballots,  election  records,  and 
other  relevant  documentation  related  to 
the  votes  of  stockholders  is  held  in  strict 
confidence. 

(2)  The  terminating  association  may 
adopt  procedures  that  require  the 
stockholders  to  sign  or  otherwise  verify 
their  eligibility  to  vote  on  an  envelope 
which  contains  a  marked  ballot  in  a 
sealed  envelope.  The  terminating 
association  may  also  use  signed  proxies 
or  eligibility  certificates  that  will 
accompany  a  ballot  or  instructions  on 
how  to  vote  the  proxy  in  a  separate 
sealed  envelope. 

(3)  The  terminating  association  shall 
use  a  form  of  identity  code  on  the  ballot 
enabling  it  to  determine  which 
stockholders  are  eligible  to  exercise 
dissenters'  rights  and  shall  require  that 
the  votes  be  tabulated  by  an 
independent  party  who  is  not  a 
stockholder,  director,  or  officer  of  the 
terminating  association  or  the  successor 
institution.  When  the  terminating 
association  receives  notification 
pursuant  to  S  611.1260  that  a  stockholder 
intends  to  exercise  dissenters'  rights,  the 
association  will  verify  with  the 
independent  party  that  the  stockholder 
voted  against  the  termination.  The 
terminating  association  shall  be 
informed  of  the  vote  of  a  stockholder 
only  in  the  event  that  stockholder 
exercises  the  right  to  retire  stock  in  the 
association  in  accordance  with 

S  611.1280. 

(d)  The  proposal  shall  be  approved  by 
the  stockholders  if  agreed  to  by  a 
majority  of  the  eligible  voting 
stockholders  of  the  association  voting  in 
person  or  by  proxy  at  the  stockholders' 
meeting. 

(e)  Upon  approval  of  a  proposed 
termination  by  the  stockholders  of  the 
terminating  association,  a  certified 
statement  showing  the  results  of  the 
stockholder  vote  shall  be  forwarded  to 
the  Farm  Credit  Administration  within 
10  days  following  the  stockholders' 
meeting.  The  terminating  association 
shall  notify  its  stockholders  and  other 
holders  of  equity  interests  of  the  results 
of  the  vole  not  later  than  30  days  after 
the  final  vote.  If  the  stockholder  vote  is 
in  favor  of  termination,  stockholders 
who  voted  against  the  termination  and 
other  equity  holders  shall  be  informed  of 
their  right  to  dissent  as  provided  in 

i  611.12eO(f).  lo  addition,  the  terminating 


association  shall  further  notify 
stockholders  of  their  right  to  file  a 
petition  for  reconsideration  in 
accordance  with  {  611.1235  and  that  any 
petition  for  reconsideration  must  be 
filed  on  or  before  a  date  certain,  which 
shall  be  35  days  after  the  date  the 
terminating  association  mails  notice  to 
the  stockholders  of  the  results  of  the 
stockholder  vote. 

S  61 1.122S    Requirements  for  Information 


Notice  of  the  meeting  to  consider  and 
act  upon  a  proposed  termination  shall 
be  sent  to  all  stockholders  and  other 
holders  of  equity  interests  and  shall  be 
accompanied  by  an  information 
statement  that  contains  the  information 
and  materials  set  forth  in  this  regulation 
as  follows: 

(a)  A  statement  on  either  the  first  page 
of  the  material  or  the  notice  of  the 
stockholders'  meeting,  in  capital  letters 
and  boldface  type  that: 

THE  FARM  CREDIT  ADMINISTRATION 
HAS  NEITHER  APPJIOVED  NOR  PASSED 
UPON  THE  ACCURACY  OR  ADEQUACY 
OF  THE  INFORMATION  ACCOMPANYING 
THE  NOTICE  OF  MEETING  OR  PRESENTED 
AT  THE  MFJTING  AND  NO 
REPRF.SENTATION  TO  THE  CONTRARY 
SHALL  BE  MADE  OR  RELIED  UPON. 

(b)  A  statement  on  the  first  page  of  the 
material  entitled  "Executive  Summary" 
and  consisting  of  a  concise  description 
of  the  material  changes  in  rights  of  the 
borrowers,  stockholders,  and  holders  of 
other  equity  interests  to  occur  as  a  result 
of  the  termination,  the  effect  of  such 
changes,  and  the  potential  benefits  and 
disadvantages  to  them  of  the 
termination. 

(c)  A  description  of  the  plan  of 
termination  as  required  in  5  611.1230. 

(d)  A  statement  by  the  board  of 
directors  of  the  terminating  association 
enumerating  the  potential  benefits  and 
disadvantages  of  the  termination 
together  with  the  basis  for  the  board's 
recommendation  for  termination. 

(e)  A  list  of  the  initial  board  of 
directors  and  senior  officers  of  the 
successor  institution,  together  with  a 
brief  description  of  the  business 
experience  of  each  such  person, 
including  principal  occupation  and 
employment,  during  the  past  5  years. 

(f)  A  summary  of  the  provisions  of  the 
organizational  documents  of  the 
successor  institution,  including  the 
articles  of  incorporation  and  bylaws, 
that  differ  materially  from  the  charter 
and  bylaws  of  the  terminating 
association.  The  summary  shall  indicate 
both  whether  the  maintenance  of  a 
borrowing  relationship  with  the 
successor  institution  will  be  required  as 
a  condition  for  maintaining  a 


stockholder's  interest,  and  whether  the 
maintenance  of  a  stockholder's  interest 
will  be  required  as  ■  condition  for 
maintaining  a  borrowing  relationship. 

(g)  An  explanation  of  any  changes  in 
the  nature  of  the  stockholders'  and  other 
equity  holders'  investment  in  the 
association,  including  but  not  limited  to 
any  changes  in  dividends,  patronage 
refunds,  voting  rights,  preferences, 
retirement  of  equities,  and  priority  upon 
liquidation.  If  any  eligible  borrower 
stock  is  outstanding,  such  explanation 
shall  include  a  statement  that  the 
guaranty  afforded  to  eligible  borrower 
stock  by  section  4.9A  of  the  Act  shall  be 
extinguished  at  termination  and  that  any 
stock  of  the  successor  institution 
received  in  exchange  for  eligible 
borrower  stock  shall  not  be  protected 
under  section  4.9A  of  the  Act. 

(h)  An  explanation  of  the  effect  of 
termination  on  the  rights  that  borrowers 
are  afforded  under  the  Act;  the 
expiration  date  of  those  rights,  if 
applicable,  under  the  provisions  of  the 
plan  of  termination;  a  statement  that 
borrowers  may  seek  to  have  their  loans 
sold  to  or  refinanced  with  another 
lending  institution,  including  the 
as80ciation(s)  that  will  be  chartered  to 
serve  the  terminating  association's 
territory  or  any  other  associations  that 
already  serve  the  territory,  provided  that 
any  such  Farm  Credit  institution  is 
authorized  to  make  such  a  loan  in 
accordance  with  part  614  of  this  chapter 
and  an  explanation  of  the  procedure  for 
a  borrower  to  apply  for  the  sale  or 
refinancing  of  his  loan  to  the 
association(s)  that  will  be  chartered  to 
serve  the  terminating  association's 
territory,  if  such  designations  have  been 
made.  The  disclosure  shall  include  the 
name,  address  and  telephone  number  of 
such  association(s),  together  with. a 
statement  that  any  such  association  is 
not  obligaled  to  accept  any  loans  of  the 
terminating  association. 

(i)  An  explanation  of  the  formula  and 
process  by  which  equity  of  the 
terminating  association  will  be 
exchanged  for  equity  in  the  successor 
institution  or  other  consideration. 

(j)  A  description  of  any  agreement  or 
arrangement  with  any  person,  including 
any  officers  or  directors  of  the 
terminating  association,  relating  to 
employment  or  termination  of 
employment  with  the  terminating 
association  or  employment  with  the 
successor  institution. 

(k)  An  explanation  of  the  computation 
of  the  exist  fee  and  the  estimated 
amount  of  the  exit  fee. 

(I)  A  statement  detailing  the  nature 
and  type  of  financial  institution  that  the 
successor  institution  will  become  after 
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termkuUon  and  the  oonditioos  of 
approval,  if  any,  placed  on  the  wicoessor 
instittstioo  by  ibe  State  or  Federal 
financial  regulator  that  will  charter  the 
successor  institution. 

(m)  A  summary  of  the  difierences,  if 
any,  between  the  tennicating 
association  and  the  succesaor  institution 
with  respect  to  interest  rates,  interest 
rate  policies,  collection  policies,  services 
provided,  service  fees,  and  any  other 
item  of  interest  that  would  affect  a 
borrower's  lending  relationship  with  the 
successor  institution  iocludiiig  whether 
stockholders  wiU  be  restricted  in  any 
way  in  their  ability  to  borrow  from  the 
successor  institution. 

(n)  A  discussion  of  the  expected 
capital  requirements  of  the  successor 
institution,  and  the  amount  and  method 
of  capitalization  for  the  successor 
institution. 

(o)  An  explanation  of  the  sources  and 
manner  of  funding  the  operations  of  the 
successor  mstitution. 

(p)  An  explanation  of  the  existence  of 
any  continuing  contingent  liability  that 
will  not  be  paid  hnmediatley  upon 
termination  and  the  manner  in  which 
this  liability  will  be  addressed  by  the 
successor  institution. 

(q)  A  summary  of  the  differences  in 
tax  status  of  the  terminating  association 
and  the  successor  institution,  and  an 
explanation  of  the  effect  of  such 
changes  on  both  the  successor 
institution  and  the  stockholders. 

(r)  A  brief  description  of  the 
regulatory  envirooment  for  the 
successor  institution  and  a  summary  of 
the  differences  from  the  current 
regulatory  environment  that  affect  the 
cost  of  doing  business  of  the  value  of 
equity  and  tibat  are  not  addressed 
elsewhere  in  the  informatioa  statement 

(s)  A  statement  describing  those 
stockholders  and  other  holders  of  equity 
that  are  entitled  to  dissenters'  rights  and 
an  explanation  of  those  ri^ts  as  set 
forth  in  S  611.1260,  including  the 
estimated  value  of  the  stock  upon 
distributioa  procedures  for  the  exercise 
of  dissenters'  rq^fats.  and  die  time  period 
during  which  such  rights  may  be 
exercised,  and  a  statement  that  eligible 
voting  stockholders  who  do  not  vote 
against  the  termination  will  not  receive 
dissenters'  rights. 

(tXl)  A  presentation  of  die  following 
financial  data: 

(i)  A  balance  sheet  and  income 
statement  for  the  terminating  institution 
for  each  of  the  Z  preceding  fiscal  years: 

(ii)  A  balance  sheet  for  the 
terminating  institution  as  of  a  date 
within  90  days  of  the  date  the 
termination  application  is  forwarded  to 
the  Farm  Credit  Administration, 
presented  on  a  comparative  basis  with 


the  coirespoodins  period  of  dw  piior 
fiscal  jrew: 

(iii)  An  iacome  statement  for  the 
interim  period  between  the  ead  of  the 
last  fiscal  year  and  tiw  date  of  the 
required  balance  sheet  presented  on  a 
comparative  basis  with  (he 
corresponding  period  at  the  prior  fiscal 
yean 

[iv]  A  pro  forma  balance  sheet  of  the 
successor  institution  presented  as  if 
termination  had  occurred  as  of  the  date 
of  the  most  current  balance  sheet 
presenttti  in  the  statement  and 

(v)  A  pro  forma  summary  of  earnings 
for  the  successor  institution  presented 
as  if  the  termination  has  been  effective 
at  the  beginning  of  the  interim  period 
between  the  end  of  the  last  fiscal  year 
and  the  date  of  the  bailee  sheet 
presented  pursuant  to  paragraph 
(t)(l)tiv]  of  this  section. 

(2J  The  format  for  the  balance  sheet 
and  income  statement  shall  be  the  same 
as  is  contained  in  the  institution's 
annual  report  to  stockholders  and  shall 
contain  appropriate  footnote 
disclosures,  including  data  relating  to 
nonperforming  loans  and  related  assets 
and  allowance  for  losses. 

(3]  The  financial  statements  shall 
include  either  of  the  following: 

(!)  A  statement  signed  by  the  chief 
executive  officer  and  each  member  of 
the  board  of  directors  of  the  terminating 
association  that  the  various  financial 
statements  are  unaudited,  but  have  been 
prepared  in  all  material  respects  in 
accordance  witii  GAAP  (except  as 
ortwrwise  disclosed  tfierein)  and  are,  to 
the  best  of  each  signer's  knowledge,  a 
fair  and  accurate  presentation  of  the 
financial  condition  of  the  association;  nr 

(ii)  A  sipied  opinion  by  an 
independent  certified  public  acconntant 
that  the  varioas  financial  statements 
have  been  examined  in  accordance  with 
generally  accepted  auditing  standards 
and.  actxirdingly,  incbded  such  tests  of 
the  accounting  records  and  other  such 
audition  procedures  as  were  considered 
necessary  in  the  circunistances.  and.  as 
of  the  date  of  the  statements,  present 
fairly  die  fisandal  position  of  the 
terminating  assodatioo  in  accordance 
with  GAAP  applied  on  a  consistent 
basis,  except  as  otherwise  disdoeed 
thereia 

(u)  A  discription  of  any  event 
subwquent  to  the  date  of  the  financial 
statements,  but  prior  to  the  date  upoa 
which  the  termination  application  is 
submitted  to  the  Farm  Credit 
Administration,  that  would  have  a 
material  impact  on  the  financial 
condition  of  the  terminating  association 
or  the  successor  institution. 

(v)  A  discription  of  any  event 
subsequent  to  the  submission  of  the 


terminatioa  mfipUoHtkm  to  the  Farm 
Credit  Admiaiabation  that  wmdd  lurve  « 
material  impact  on  any  information  in 
the  teiaUnation  application. 

(w)  A  statement  of  any  other  material 
fact  or  drcwnslance  that  a  stockholder 
would  need  to  know  in  order  to  make  an 
informed  dedsion  on  the  proposed  plan 
of  termination,  or  that  is  necessary  to 
make  the  required  disclosures  not 
misleading. 

(x)  A  proxy,  together  with  instructions 
on  the  purpose  and  authority  for  its  use, 
and  the  proper  method  for  signature  l>y 
the  stockholder. 

(y)  A  certification  signed  by  the  entire 
boArd  of  directors  of  the  lerainatiBg 
association  as  to  the  truth,  accuracy, 
and  oompletenen  of  the  infonnatioD 
contained  in  the  informatioa  statemen*. 
If  any  director  refuses  to  st9»  the 
certification,  the  director  shall  inform 
the  Farm  Credit  Administration  of  the 
reasons  for  such  refuaaL 

{•11.1226   ProMMled  acts. 

(a)  No  terminating  association  or 
director,  of&cer.  employee  or  agent 
thereof,  shall  make  any  untrue  or 
misleading  statement  of  a  material  fact, 
or  fail  to  (^iyflA***  any  material  fact 
concerning  the  proposed  plan  of 
termination  to  a  stockholder  of  the 
association. 

(b)  No  directM'.  officer,  employee,  or 
agent  of  a  terminating  associatjoa  shall 
make  an  oral  or  written  representation 
to  any  person  that  a  preliminary  or  final 
approval  by  the  Farm  Credit 
Administratioa  of  an  association's  plan 
of  termination  constitutes,  direcdy  or 
indirectly,  either  a  recommendation  on 
the  merits  of  the  proposal  or  an 
assurance  concerning  the  adequacy  or 
accuracy  of  any  information  provided  to 
the  association's  stockholders  and  other 
equity  holders  in  connection  therewith. 

$611.1230    m«t  of  termlnatton. 

The  plan  of  termination  shall  include 
the  following  information: 

(a)  Copies  of  all  contracts,  agreements 
and  other  documents  pertaining  to  the 
proposed  termination  and  oiganization 
of  the  successor  institution. 

(b)  A  statement  of  the  means  by 
which  the  assets  of  the  terminating 
association  wriU  be  transferred  to.  and 
its  liabilities  assumed  by,  die  successor 
institution. 

(c)  The  terminating  association's  plan 
to  retire,  and  the  successor  insUtution's 
plan  to  issue,  equities  held  by  holders  of 
stock,  participation  certificates,  and 
allocated  equities,  if  any. 

(dj  A  copy  of  the  charter  application 
filed  %vith  the  appropriate  Federal  or 
State  chartering  authority,  together  with 
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any  exhibits  or  other  supporting 
information  that  is  submitted  to  such 
authority. 

(e)  A  statement  whether  the  successor 
institution  will  continue  to  have  a  credit 
relationship  with  the  Farm  Credit  bank 
and  the  effect  such  status  will  have  on 
the  provision  for  payment  of  the 
terminating  association's  debts.  The 
plan  of  termination  shall  include 
evidence  of  the  agreement  and  plan  for 
satisfaction  of  outstanding  debts, 
whether  contained  in  a  general 
Rnancing  agreement  or  otherwise. 

(f)  The  proposed  effective  date  of  the 
termination. 

§611.1235    StockhoM«r  rtconsMvration. 

(a)  Eligible  voting  stockholders  have 
the  right  to  reconsider  the  approval  of 
the  termination  provided  that — 

(1)  A  petition  signed  by  15  percent  of 
the  eligible  voting  stockholders  of  the 
association  is  filed  with  the  association. 
and  a  copy  of  such  petition  is  filed  with 
the  Farm  Credit  Administration,  within 
35  days  after  the  date  of  mailing  of  the 
notification  to  stockholders  of  the  final 
results  of  the  stockholder  vote  required 
under  S  611.1215;  and 

(2)  Such  petition  is  certified  by  the 
terminating  association  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Each  petition  shall  include  the 
signature,  printed  name  and  full  address 
of  each  voting  stockholer  signing  the 
petition.  Within  5  days  of  its  receipt  of  a 
timely  filed  stockholder  petition,  the 
association  shall  certify  whether  the 
signatures  on  the  petition  are  the 
signatures  of  persons  who  were  eligible 
voting  stockholders  of  the  terminating 
association  on  the  voting  record  date, 
and  the  association  shall  notify  the 
Farm  Credit  Administration  of  such 
certification. 

(c)  The  petition  shall  include  the  name 
and  address  of  a  person  who  shall  serve 
as  petitioners'  representative  and  who 
shall  represent  the  interests  of  the 
petitioners  in  the  reconsideration  vote 
process. 

(d)  If  the  terminating  association 
certifies  that  at  least  15  percent  of 
eligible  voting  stockholders  have  signed 
the  petition,  a  special  stockholders' 
meeting  shall  be  called  by  the 
association  to  vote  on  the 
reconsideration.  Such  meeting  shall  be 
held  within  60  days  after  the  date  on 
which  the  stockholders  were  notified  of 
the  final  result  of  the  termination  vote.  If 
a  majority  of  stockholders  of  the 
association  voting  in  person  or  by 
written  proxy  vote  against  the 
termination,  the  termination  is  not 
approved.  If  a  majority  of  stockholders 
of  the  association  voting  in  person  or  by 
written  proxy  do  not  vote  against  the 


termination,  the  termination  shall  be 
effective  pursuant  to  the  provisions  of 
S  611.1215(f).  but  not  less  than  15  days 
after  the  reconsideration  vote. 

(e)  The  petitioners,  through  the 
petitioners'  representative,  and  board  of 
directors  of  the  terminating  association 
shall  each  have  the  opportunity  to 
present  to  the  stockholders  and  other 
equity  holders  a  written  statement  of 
their  views  regarding  the  reasons  for 
calling  a  reconsideration  vote.  Such 
statements  shall  be  reasonable  in  length 
and  shall  be  mailed  to  stockholders  and 
other  equity  holders  along  with  the 
notice  of  stockholders'  meeting  for  the 
reconsideration  vote. 

(f)  The  terminating  association  shall, 
at  its  expense,  immediately  provide  the 
stockholders  initiating  the  petition  with 
a  list  of  the  names  and  addresses  of  all 
of  the  eligible  voting  stockholders  of  the 
association.  All  other  expenses  for  the 
petition  shall  be  borne  by  the 
petitioners.  Reasonable  expenses  for  the 
reconsideration  vote  shall  be  borne  by 
the  terminating  association. 

§611.1240    ExItfM. 

(a)  For  the  purposes  of  this  section, 
the  following  definitions  apply: 

(1)  Assets  means  all  assets  less 
appropriate  valuation  reserves  as 
determined  in  accordance  with  GAAP 
except  where  otherwise  noted  in  this 
section. 

(2)  Contingent  liabilities  means  those 
liabilities  that,  in  accordance  with 
GAAP,  will  materialize  if  certain  events 
occur. 

(3)  Total  capital  means  all  capital 
stock,  surplus  and  undivided  profits 
accounts  as  determined  in  accordance 
with  GAAP,  except  where  otherwise 
noted  in  this  section,  and  as  adjusted 
pursuant  to  the  requirements  of 

5  611.1240. 

(b)  A  terminating  association  shall 
pay  an  exit  fee  equal  to  the  amount  by 
which  the  total  capital  of  the  association 
exceeds  6  percent  of  its  assets.  The  exit 
fee  shall  be  paid  to  the  Farm  Credit 
Assistance  Fund  if  the  effective  date  of 
termination  is  prior  to  January  1, 1992  or 
to  the  Farm  Credit  Insurance  Fund  if  the 
effective  date  is  after  that  date. 

(c)  The  computation  date  for  the  exit 
fee  shall  be  the  quarter  end  preceding 
the  filing  date.  A  certified  audit  of  the 
terminating  association  shall  be 
performed  by  a  qualified  public 
accountant,  as  defined  in  S  621.2(a)(21). 
as  of  the  computation  date.  The  Farm 
Credit  Administration  may.  in  its 
complete  discretion,  waive  this 
requirement  if  such  an  audit  was 
performed  as  of  a  date  within  the  6 
months  preceding  the  computation  date. 


(d)  The  method  of  computation  shall 
be  as  follows: 

(1)  The  average  daily  balance  of 
assets  and  total  capital  for  the  past  12 
months  preceding  the  computation  date 
will  be  computed  as  a  basis  for 
determining  the  exit  fee:  and 

(2)  Account  balances  shall  be 
computed  in  accordance  with  GAAP 
and  adjusted  in  accordance  with 
paragraphs  (e),  (f).  (g),  and  (h)  of  this 
section. 

(e)  For  purposes  of  determining  the 
amount  of  the  exit  fee,  the  Farm  Credit 
Administration  will  review  the 
terminating  association's  transactions 
over  a  3-year  period  prior  to  the  date  of 
the  adoption  of  the  termination 
resolution.  If  this  review  determines  that 
the  terminating  association's  account 
balances  do  not  accurately  refiect  the 
value  of  its  assets  and  liabilities,  or  that 
the  association  has  retired  capital 
outside  the  ordinary  course  of  business, 
or  that  the  association  has  taken  any 
other  actions  unrelated  to  its  core 
business  that  have  the  effect  of 
increasing  or  decreasing  the  amount  of 
the  exit  fee,  the  Farm  Credit 
Administration  may  make  adjustments 
to  the  association's  assets,  liabilities,  or 
capital  and  recompute  the  exit  fee  based 
on  these  adjustments.  The  review  by  the 
Farm  Credit  Administration  shall 
include,  but  not  be  limited  to: 

(1)  Additions  to  or  subtractions  from 
the  allowance  for  loan  losses; 

(2)  Additions  to  assets  from 
transactions  that  are  outside  the 
terminating  association's  ordinary 
course  of  business; 

(3)  Dividends  or  patronage  refunds 
exceeding  the  terminating  association's 
usual  practices; 

(4)  Changes  in  the  terminating 
association's  capitalization  plan  or 
implementation  of  that  plan  that 
increased  or  decreased  the  level  of 
borrower  investment; 

(5)  Contingent  liabilities,  such  as  loss- 
sharing  obligations,  that  can  be 
reasonably  quantified;  and 

(6)  Assets  that  may  be  overvalued, 
undervalued  or  not  recorded  on  the 
books  of  the  association. 

(f)  Capital  of  the  terminating 
association  owned  by  another  Farm 
Credit  institution  or  by  the  Financial 
Assistance  Corporation  shall  not  be 
included  in  capital  for  the  purpose  of 
determining  the  exit  fee. 

(g)  In  the  event  that  GAAP  requires 
that  a  liability  be  recorded  on  the 
balance  sheet  that  will  be  offset  by  an 
unrecorded  asset,  the  transaction 
recording  the  liability  shall  be  reversed. 

(h)  In  the  event  the  terminating 
association  has  recorded  expenses  that 
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would  not  have  been  recorded  but  for 
the  termination,  such  transactions  shall 
be  reversed. 

(i)  The  exit  fee  shall  be  paid  by 
certified  check,  or  other  means  agreed 
upon  by  the  Farm  Credit  Admioistration 
and  the  terminating  association. 

§611.1250    Rtpayment  of  (tobts. 

(a)  The  terminating  association  shall 
provide  for  the  payment  or  assumption 
by  the  successor  institution  of  all 
outstanding  debt  obligations. 

(b)  Tlie  terminating  association  may 
establish  and  maintain  an  OFI 
relationship  with  the  Farm  Credit  Bank, 
subiect  to  all  applicable  requirements  of 
part  614.  subpiirt  P.  of  this  chapter.  The 
general  financing  agreement 
establishing  the  OH  relationship  shall 
provide  for  the  assumption  by  the 
successor  institution  of  any  direct  loan 
or  other  obligation  that  a  production 
credit  association  is  authorized  to  incur 
and  that  is  not  repaid  at  the  time  of 
termination.  Any  part  of  the  direct  loan 
or  other  obligation  that  is  not  linked  to  a 
loan  covered  by  the  general  financing 
agreement  shall  be  repaid  as  provided  in 
paragraph  (c)  of  this  section. 

(c)  A  terminating  association  that  will 
not  become  an  OFI  shall  either  repay  its 
direct  loan  and  any  other  obligations  to 
the  Farm  Credit  Bank  upon  termination 
or  shall  arrange  with  the  Farm  Credit 
Bank  to  repay  the  loan  or  obligation. 
The  terminating  association  may.  with 
the  concurrence  of  the  Farm  Credit 
Bank,  repay  the  loan  or  obligation  over  a 
period  that  shall  not  exceed  3  years 
following  termination. 

(d)  The  terminating  association  shall 
pay  or  make  provision  for  payment  of 
obligations  to  any  other  Farm  Credit 
institutions  under  any  loss-sharing 
agreement  or  other  agreement. 

§611.1255   Retirement  o1  equities  owned. 
(a)  The  Farm  Credit  Bank  may  retire 
all  equities  of  the  Farm  Credit  Bank  that 
are  owned  by  the  terminating 
association  on  the  termination  date  or 
may  enter  into  an  agreement  with  the 
terminating  association  that  would 
provide  for  a  phased  retirement  of  the 
equities.  Any  such  plan  for  phased 
retirement  shall  provide  for  such 
retirement  to  be  completed  by  the 
earlier  to  occur  on  the  date  on  which  the 
terminating  association  repays  all 
indebtedness  to  the  bank  or  the  date 
which  is  3  years  from  the  termination 
date,  provided  that  no  retirement  shall 
occur  during  that  period  if  any  such 
retirement  would  result  in  the  Farm 
Credit  Bank's  failure  to  meet  minimum 
capital  requirements. 


(b)  If  the  Farm  Credit  Bank  and  the 
terminating  association  are  unable  to 
reach  agreement  regarding  the 
retirement  of  Farm  Credit  Bank  equities, 
either  institution  may  send  the  most 
recent  proposals  to  the  Farm  Credit 
Administration  along  with  an 
explanation  of  the  points  of 
disagreement.  The  Farm  Credit 
Administntion  may  require  the  bank  to 
retire  terminating  association  equities 
under  such  conditions  as  the  Farm 
Credit  Administration  may  require. 

(c)  No  retirement  shall  occur  if  the 
Farm  Credit  Administration  determines 
that  the  retirement  of  equities  of  the 
Farm  Credit  Bank  would  threaten  the 
viability  of  the  Farm  Credit  Bank. 

(d)  The  amount  to  be  paid  to  a 
terminatii^  association  in  the  retirement 
of  equities  owned  in  the  Farm  Credit 
Bank  shall  be  equal  to  the  amount  of  the 
allocated  equities  owned  by  the 
terminating  association  in  the  Farm 
Credit  Bank,  less  any  impairment,  at  the 
date  the  request  for  retirement  is  made 
by  the  terminating  association.  If  the 
Financial  Assistance  Corporation  owns 
any  preferred  stock  in  the  Farm  Credit 
Bank,  any  impairment  of  bank  capital 
shall  be  applied  first  against  the  value  of 
association-owned  equities  for 
determining  the  value  of  stock  to  be 
retired. 

(e)  If  the  terminating  association  has 
outstanding  stock  issued  to  another 
Farm  Credit  institution  or  outstanding 
preferred  stock  issued  to  the  Financial 
Assistance  Corporation,  the  association 
shall  retire  all  such  investment  prior  to 
termination. 

(f)  A  Farm  Credit  Bank's  equities 
obligated  to  be  retired  under  any 
agreement  between  the  terminating 
association  and  the  Farm  Credit  Bank 
shall  not  be  considered  as  part  of  the 
permanent  capital  of  the  Farm  Credit 
Bank  for  purposes  of  §  615.5240. 

§611.1260    Dissenters' rights. 

(a)  Dissenting  stockholders,  at  their 
discretion,  may.  but  are  not  required  to. 
have  their  stock  or  participation 
certificates  in  the  terminating 
association  retired  as  provided  in 
paragraph  (b)  of  this  section.  To  be 
eligible  to  be  a  dissenting  stockholder  a 
person  must  be  the  owner,  other  than  a 
Farm  Credit  institutioa  of  voting  or  non- 
voting stock  or  other  equities  of  the 
terminating  association  who  was  either- 

(1)  Not  eligible  to  vote  on  the 
termination  resolution;  or 

(2)  Eligible  to  vote  on  the  termination 
resolution  and  voted,  in  person  or  by 
proxy,  against  such  resolution. 

(b)  The  terminating  association  shall 
pay  dissenting  stockholders  in 


accordance  with  the  priorities  in 
liquidation  set  forth  in  the  bylaws  of  the 
terminating  association. 
Notwithstanding  any  provision  of 
paragraph  (c)  to  the  contrary,  dissenting 
stockholders  who  hald  eligible  borrower 
slock  shall  receive  not  less  than  par 
value  for  their  stock. 

(c)(1)  Except  as  provided  in  paragraph 
(d)  of  this  section,  the  price  paid  to 
dissenting  stockholders  who  own 
comnron  stock  or  participation 
certificates  shall  be  the  adjusted  book 
value,  which  is  the  book  value  on  the 
computation  dale  adjusted  to  reflect — 
(i)  Any  increase  or  decrease  in  asset 
value  resulting  from  the  appraisals 
required  in  §  611.1240;  and 

(ii)  Deduction  of  the  amount  of  the 
exit  fee. 

[2]  Payments  made  to  dissenting 
stockholders  who  own  common  stock  or 
participation  certificates  referred  to  in 
paragraph  (c)(1)  of  this  section  shall  be 
made  on  the  following  basis.  If  the 
adjusted  book  value  of  the  common 
stock  is  less  than  or  equal  to  the  par  or 
slated  value  of  the  stock,  the  full  amount 
of  tiie  payment  shall  be  in  cash.  If  the 
adiosted  book  value  of  the  common 
stock  is  greater  than  its  par  or  stated 
value,  the  association; 

(i)  Shall  pay  in  cash  an  amount  equal 
to  the  par  or  stated  value  of  the  stock  or 
participation  certificate:  and 

(ii)  siiall  cause  or  otherwise  provide 
for  the  successor  institution  to  issue  on 
the  date  of  termination  subordinated 
debt  to  the  stockholder  in  an  amount 
equal  to  the  amount  by  which  the  book 
value  exceeds  the  par  or  stated  value  of 
the  stock  or  participation  certificate. 
Such  subordinated  notes  shall  have  a 
maturity  date  not  in  excess  of  7  years 
after  the  date  of  issuance,  shall  have  a 
priority  on  liquidation  ahead  of  all 
equity  shares  but  shall  be  subordinated 
to  the  claims  of  all  other  creditors,  and 
shall  carry  a  rate  of  interest  that  shall  be 
not  less  than  the  rate  for  debt  of 
comparable  oiaturity  issued  by  the 
Treasury  of  the  United  States  plus  1 
percent 

(d)  If  the  association  has  adopted 
bylaws  in  accordance  with  §  611. 1210(e). 
dissenting  stockholders  who  ovni 
common  slock  or  partiapation 
certificates  issued  in  accordance  with 
such  bylaws  shall  be  paid  in  cash  an 
amount  equal  to  the  lesser  of  the  par  or 
adjusted  book  value  of  such  stock  or 
certificates. 

(e)  For  the  purposes  of  this  section, 
common  stock  consists  of  voting  stock, 
non-voting  stock  that  was  formerly 
voting  slock,  and  stock  that  has  no 
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priority  of  payment  over  any  other  class 
upon  liquidation. 

(f)  The  notice  to  stockholders  and 
other  holders  of  equity  interests  required 
in  i  611.1220(e]  shall  include  the 
following  information: 

(1)  A  statement  of  the  rights  of 
dissenting  stockholders  as  specified  in 
paragraph  (a)  of  this  section: 

(2)  The  current  book  and  par  value  per 
share,  and  the  expected  book  and 
market  value  of  the  stockholder's  pro 
rata  interest  in  the  successor  institution; 
and 

(3)  An  explanation  of  the  procedure 
by  which  stockholders  may  exercise 
dissenters'  rights  and  the  form  they  shall 
return  to  the  terminating  association 
informing  it  of  their  intent  to  exercise 
such  rights.  The  notification  form  by 
which  stockholders  may  exercise 
dissenters'  rights  shall  include  the  date 
by  which  the  form  must  be  returned  to 
the  terminating  association,  as  specified 
in  paragraph  (b)  of  this  section,  and  a 
place  for  stockholders  to  mark  or 
indicate  that  they  intend  to  exercise 
dissenters'  rights.  The  notification  form 
shall  be  a  convenient  method  for  the 
stockholders  to  notify  the  association 
and  may  consist  of,  but  is  not  limited  to, 
a  postcard  or  pre-  printed  return 
envelope. 

(g)  An  explanation  that  dissenting 
stockholders  shall  have  until  30  days 
following  notification  of  their  dissenters' 
rights  to  request  retirement  of  their 
stock  or  participation  certificates.  The 
stockholders'  election  to  retire  stock 
shall  be  rescinded  in  a  petition  for 
reconsideration  is  successful. 

(h)  An  explanation  that  maintenance 
of  a  borrowing  relationship  with  the 
successor  institution  shall  not  be 
required  as  a  condition  for  owing  stock 
in  the  successor  institution,  unless 
otherwise  directed  by  the  bylaws  of  the 
successor  institution. 

§  61 1.1266    Loan  refinancing  by  borrowers. 

(a)  All  loans  and  loan  assets  of  the 
terminating  association  shall  become 
assets  of  the  successor  institution  unless 
they  have  been  sold  by  the  terminating 
association  to  another  lending 
institution  or  refinanced  by  the 
borrower. 

(b)  If  an  association  has  been 
designated  to  serve  the  territory  of  the 
terminating  association  prior  to  the 
mailing  of  the  information  statement,  or 
if  an  association  that  offers  credit 
services  of  the  same  type  as  the 
terminating  association  is  already 
chartered  to  serve  the  territory,  such 
association  shall  be  identified  in  the 
information  statement.  In  addition,  such 


association  shall  provide  the  terminating 
association  with  the  following 
information: 

(1)  The  name  and  address  of  the 
association  office  that  the  borrower  may 
contact; 

(2)  An  explanation  of  the  procedures 
to  apply  for  financing  with  the 
association  and  the  procedures  by 
which  the  loan  may  be  transferred  to  the 
association; 

(3)  An  explanation  of  the  stock 
purchase  requirements  of  the  new 
association;  and 

(4)  Any  other  information  the 
association  wishes  to  include  or 
routinely  provides  to  new  borrowers. 

(c)  If  the  terminating  association 
receives  the  information  required  in 
paragraph  (b)  of  this  section  prior  to  the 
mailing  of  the  information  statement  to 
borrowers,  the  terminating  association 
shall  include  such  information  in  the 
information  statement.  If  an  association 
has  not  been  designated  to  serve  the 
territory  or  if  the  terminating  association 
does  not  receive  the  information 
required  in  paragraph  (b)  of  this  section 
prior  to  the  mailing  of  the  information 
statement,  the  terminating  association 
shall  furnish  each  borrower  with  the 
address  and  telephone  number  of  the 
district  Farm  Credit  Bank  with 
instructions  that  the  bank  may  be 
contacted  in  the  future  to  determine  the 
name  and  address  of  the  association(s) 
that  will  serve  the  territory  in  the  future. 

(d)  The  terminating  association  shall 
provide  credit  and  loan  information  to 
the  association  designated  to  serve  the 
territory  upon  the  borrower's  request,  in 
accordance  with  §5  618.8300  through 
618.8325,  and  take  such  other  steps  as 
are  necessary  to  facilitate  the  transfer  of 
the  loan  to  the  association. 

§611.1 270    Continuation  of  borrower 
rights. 

Terminating  associations  which 
maintain  an  OFI  relationship  with  the 
Farm  Credit  Bank  shall  comply  with 
borrower  rights  provisions  contained  in 
part  614,  subparts  K,  L,  M  and  N  of  this 
chapter.  The  terminating  association 
may  not  require  a  waiver  of  applicable 
borrower  rights  provisions  as  a 
condition  of  ownership  interest  in  and 
continued  financing  by  the  successor 
institution 

Dated:  January  23. 1991 

Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board 
|FR  Doc.  91-2030  Filed  1-29-91;  8:45  amj 
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CONSUMER  PRODUCT  SAF2TY 
COMMISSION 

16  CFR  Parts  1061. 1604,  and  1704 

Application  for  Exemption  from 
Preemption 

agency:  Consumer  Product  Safety 
Commission. 

action:  Final  rule. 

summary:  The  Consumer  Product  Safety 
Commission  is  removing  16  CFR  part 
1604,  regarding  applications  for 
exemption  from  preemption  under  the 
Flammable  Fabric  Act,  and  part  1704, 
dealing  with  applications  for  exemption 
from  preemption  under  the  Poison 
Prevention  Packaging  Act.  The 
Commission  is  adding  a  new  part  1061, 
concerning  applications  for  exemption 
from  preemption  under  four  of  the 
statutes  administered  by  the 
Commission:  the  Consumer  Product 
Safety  Act,  the  Federal  Hazardous 
Substances  Act,  the  Flammable  Fabrics 
Act,  and  Poison  Prevention  Packaging 
Act. 

DATES:  This  rule  v.ill  become  effective 
on  March  1, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  PoUitzer,  Office  of  the  General 
Counsel,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207, 
telephone  301^92-6980. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Four  of  the  acts  administered  by  the 
Consumer  Product  Safety  Commission 
contain  specific  preemption  provisions. 
These  are  the  Consumer  Product  Safety 
Act  ("CPSA"),  15  U.S.C.  2051  et seq..  the 
Federal  Hazardous  Substances  Act 
("FHSA")  15  U.S.C.  1261  et  seq.,  the 
Flammable  Fabrics  Act  ("FFA").  15 
U.S.C.  1191  et  seq.,  and  the  Poison 
Prevention  Packaging  Act  ("PPPA"),  15 
U.S.C.  1471  et  seq. 

Although  these  provisions  are  not 
completely  identical,  each  generally 
provides  that  when  there  is  a  product 
safety  requirement  in  effect  under  one  of 
these  four  acts  that  concerns  a  risk  of 
injury  from  a  product  covered  by  one  of 
the  acts,  no  State  or  local  government 
may,  except  as  may  apply  to  such 
products  obtained  for  the  government's 
own  use,  enforce  a  non-identical  State 
or  local  statute  or  regulation  designed  to 
protect  against  the  same  risk  or  injury  as 
that  of  a  Commission  requirement,  Thus, 
in  such  situations,  a  federal  requirement 
preempts  State  or  local  requirements  not 
identical  to  a  Commission  requirement. 

Each  of  the  four  acts  also  contains 
provisions  that  authorize  the 
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Commission,  upon  application  by  the 
State  or  local  government,  to  issue  a 
regulation  exempting  a  State  or  local 
statute  or  regulation  from  the 
preemptive  effect  of  a  Commission 
statute,  standard,  or  regulation.  To  grant 
such  an  exemption,  the  Commission 
must  find  that  the  State  or  local  statute 
or  regulation  provides  a  significantly 
higher  degree  of  protection  and  does  not 
unduly  burden  interstate  commerce. 
In  1976  the  Commission  published 
interim  regulations  concerning 
applications  for  exemption  from 
preemption  under  the  FFA  (41  FR  31569, 
July  29. 1976. 16  CFR  part  1604),  and  the 
PPPA  (41  FR  37126,  September  2, 1976, 
16  CFR  part  1704).  On  December  28, 
1988,  the  Commission  proposed  to 
remove  those  interim  regulations  and 
replace  them  with  a  new  part  1061 
regarding  applications  for  exemption 
from  preemption  under  all  four  statutes. 
53  FR  52428,  December  28. 1988. 

B.  Explanation  of  Rule 

7.  Threshold  for  an  Application  For  an 
Exemption 

Section  1061.4  provides  that 
applications  for  exemption  from 
preemption  will  be  considered  on  their 
merits  where  the  applicant 
demonstrates  that  the  State  or  local 
requirement  for  which  exemption  is 
sought  has  been  enacted  or  issued  in 
final  form  by  an  authorized  body,  where 
the  application  is  made  by  that 
authorized  body,  and  where  the  State  or 
local  requirement  is  actually  preempted 
by  a  Commission  statute,  standard  or 
regulation. 

2.  Form  and  Content  or  an  Application 
for  Exemption 

Sections  1061.5  through  1061.10 
specify  the  required  form  and  content  of 
an  application  for  exemption.  Section 
1061.5  requires  that  an  application 
identify  the  specific  State  or  local 
requirement  for  which  exemption  is 
sought,  the  specific  Commission  statute, 
standard,  or  regulation  that  preempts 
the  State  or  local  requirement,  and  the 
authorized  State  or  local  contact  person. 
Section  1061.6  provides  that  applicants 
should  submit  the  most  complete 
information  possible  to  support  the 
necessary  findings,  and  the  section 
requires  applicants  to  explain  the 
absence  of  otherwise  required 
information.  Section  1061.7  requires  that 
an  application  include  a  copy  of  the 
State  or  local  requirement,  any  available 
legislative  history  or  other  background 
materials  concerning  the  requirement, 
and  an  explanation  of  why  compliance 
would  not  cause  the  product  to  be  in 
violation  of  applicable  Commission 


requirements.  Section  1061.8  requires 
applicants  to  provide  various  kinds  of 
information  on  the  risk  of  injury  the 
local  requirement  is  intended  to  address 
and  to  demonstrate  that  the  State  or 
local  requirement  provides  a 
significantly  higher  degree  of  protection 
than  the  Commission  statute,  standard, 
or  regulation.  Section  1061.9  requires 
applicants  to  provide  various  kinds  of 
information  to  demonstrate  the  effect  of 
the  State  or  local  requirement  on 
interstate  commerce.  Section  1061.10 
requires  applicants  to  provide  a 
statement  which  identifies  potentially 
affected  individuals  or  groups. 

J.  Incomplete  Applications 

Section  1061.11  specifies  how  the 
Commission  will  handle  incomplete 
applications. 

4.  Grant  of  Denial  of  an  Application  for 
Exemption 

Section  1061.12  describes  the 
procedures  the  Commission  will  follow 
in  considering  an  application  for 
exemption  on  its  merits.  In  general,  if 
the  Commission  proposes  to  grant  an 
exemption  it  will  publish  a  proposed 
regulation  in  the  Federal  Re^ster  and 
provide  an  opportunity  for  written  and 
oral  comments.  If,  after  considering  any 
comments  received,  it  grants  an 
application,  the  Commission  will  publish 
a  final  exemption  regulation,  which  will 
include  its  findings.  If  it  rejects  an 
application,  before  or  after  soliciting 
public  comments,  the  Commission  will 
publish  its  reasons  in  the  Federal 
Register. 

C.  Commission  Response  to  Comments 

The  Commission  received  four 
comments  in  response  to  the  proposed 
rule.  All  of  the  comments  favored  the 
rule,  but  had  some  suggestions  for  minor 
changes.  Summaries  of  the  comments 
and  the  Commission's  responses  are  set 
forth  below. 

Section  1061.2(f):  Definitions 

Springs  Industries.  Inc.  suggested 
expanding  the  definition  of  "State  or 
local  requirement"  contained  in 
1 1061.2(f)  to  include  standards  or 
requirements  applied  as  common  or 
statutory  law  by  a  State  or  local  court  or 
a  federal  court  exercising  diversity 
jurisdiction.  The  commenter  asserts  that 
in  litigation  concerning  the  FFA.  courts 
are  applying  a  "reasonableness  " 
standard  that  is  inconsistent  with 
Congressional  intent  to  provide  a 
nationwide  standard.  The  American 
Textile  Manufacturers  Institute.  Inc. 
expressed  its  support  for  Springs 
Industries'  comment. 


The  Commission  does  not  believe  that 
"standards"  applied  by  courts  should  be 
included  in  the  definition  of  "State  or 
local  requirement."  Generally,  courts  do 
not  establish  prospective  standards  or 
regulations  applicable  to  a  category  of 
persons,  but  instead  deal  with  the 
specific  parties  before  them.  It  is  the 
Commission's  view  that  the  statutory 
preemption  provisions  were  intended  to 
address  the  legislative  type  of  standard 
or  regulation.  Moreover,  these 
procedures  for  application  for 
exemption  will  be  operative  only  once  a 
State  or  local  government  recognizes 
that  preemption  may  exist  and. 
therefore,  wishes  to  seek  an  exemption. 
It  remains  the  role  of  the  courts  to 
determine  whether  a  particular  State  or 
local  standard  or  requirement  is 
preempted. 

Who  May  Apply  for  Exemption 

The  Chemical  Specialists 
Manufacturers  Association  ("CSMA"). 
noting  concerns  with  labeling 
requirements  imposed  by  State  and 
local  legislation  and  regulations  like 
California's  Proposition  65.  welcomed 
the  Commission's  proposed  rule.  CSMA 
recommended  expanding  the  proposal  to 
allow  interested  parties  other  than  State 
and  local  governments  to  apply  to  the 
Commission  for  a  "preemption 
determination."  CSMA  asserts  that  this 
would  allow  the  Commission  an 
opportunity  to  address  preemption 
questions  when  State  or  local 
governments  are  unwilling  to  request  a 
determination,  and  would  allow  the 
Commission  to  establish  a  consistent 
body  of  decisions  on  preemption. 

After  considering  this  suggestion,  the 
Commission  declines  to  make  such  a 
change.  The  four  statutes  themselves 
specifically  provide  for  applications  by 
"a  State  or  political  subdivision  of  a 
State."  Thus,  it  does  not  appear  that 
Congress  contemplated  exemption 
applications  from  other  parlies.  To  the 
extent  that  CSMA  is  asking  for  the 
Commission  to  provide  an  opportunity 
for  others  to  seek  the  Commission's 
views  on  whether  a  particular  State  or 
local  requirement  would  be  preempted, 
the  stated  procedure  for  exemption 
would  not  affect  such  an  effort 
Interested  persons  have  been,  and 
continue  to  be.  free  to  request  an 
advisory  opinion  from  the  Office  of  the 
General  Counsel  concerning  a  specific 
preemption  question.  See  16  CFR  1000.7. 
More  importantly,  an  interested  person 
who  believes  that  a  requirement  may  be 
preempted  can  file  suit  to  resolve  the 
question,  as  courts  are  the  final  arbiters 
of  such  preemption  questions. 


3416        Federal  Raster  /  Vol.  56.  No.  20  /  Wednesday.  January  3a  1901  /  Rdea  md  RegulaUons 


Federal  Register  /  Vol.  56,  No.  20  /  Wednesday.  January  30.  1991  /  Rules  and  Regdations        3417 


Section  1061.9:  Information  Concerning 
Interstate  Commerce 

The  Cab  Manufacturers  Association 
("GAMA")  made  several  commenta 
concerning  the  information  to  be 
submitted  on  interstate  commerce 
[\  1061.9).  CAMA  approved  of 
{  1061.9(e]  requiring  information 
concerning  specific  local  conditions  that 
make  the  State  or  local  requirement 
necessary  to  protect  public  health  and 
safety.  GAMA  also  noted  with  approval 
that  the  proposal  appeared  to  recognize 
that  the  determination  of  "undue  burden 
on  interstate  commerce"  involves  a 
weighing  of  costs  and  benefits. 
However,  GAMA  recommended  the 
following  three  changes  to  the  proposal: 

(1)  Addition  of  a  requirement  that  an 
applicant  show  the  degree  to  which 
specified  local  conditions  are 
substantially  different  than  elsewhere: 

(2)  deletion  of  S  1061.S(d)  requesting 
information  concerning  the  probability 
that  other  State  or  local  governments 
would  apply  for  similar  exemptions:  and 

(3)  publication  in  the  Ffl<leral  Register  of 
applications  that  meet  threshold 
requireoieots  so  that  manufacturers, 
distributors,  and  dealers  would  have  an 
opporlunity  to  comment  before  the 
Commission  makes  a  determination  on 
an  application. 

After  considering  these  comments,  the 
Commission  has  decided  to  retam 
i  1061J  as  proposed  without  any 
changes.  (1)  It  is  the  Commission  s  view 
that  information  concerning  the  degree 
to  which  local  conditions  vary  from  one 
place  to  another  will  be  included  in  the 
informalioii  provided  under  S  10ei.9(e) 
requiring  information  about  the 
specified  local  conditions  necessitating 
an  exemption.  Therefore,  no  additional 
requuremenl  is  necessary.  (2)  The 
Commissioa's  four  statutes  at  issue 
specifically  provide  that  the 
Comraission  consider  and  make  findings 
concerning  the  probability  that  other 
State  or  local  governments  will  seek 
exemptions  for  similar  requirements. 
Thus,  the  Commission  must  consider 
such  information  in  making  a 
determination  on  an  application  for 
exemption  from  preemption.  (3)  The 
Commission  believes  that  the 
Rulemaking  procedure  that  the  statutory 
preemption  provisions  require  will 
provide  adequate  opportunity  for 
interested  persons  to  comment  on  any 
request  for  exemption.  Providing  an 
additional  step  would  considerably 
increase  tiie  time  necessary  for  the 
application  procedure. 

D.  Bagiiia«ory  FlaxUiUity  Act 

As  explahied  in  the  proposed  mle.  the 
Commission  expects  that  this  rule  will 


have  only  minimal  effect  on  small 
government  bodies.  Thus,  the 
Commission  certifies  that  this  regulation 
will  not  hove  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  regulation  establishes 
procedures  for  the  Commission  to 
evaluate  and  decide  applications  from 
State  and  local  governmental  entities  for 
exemptions  from  the  preemptive  effect 
of  Commission  statutes,  standards,  and 
regulations.  Although  slates  and  larger 
counties  and  municipalities  may  have 
the  capabilities  to  provide  the  required 
information,  smaller  government  entities 
may  have  difficulty  doing  so.  However, 
because  local  governments  rarely  have 
product  specific  safety  regulations  (with 
the  exception  of  fireworks),  they 
generally  would  not  need  to  submit 
applications  for  exemption  from 
preemption.  Therefore  these  small 
governmental  organizations  would 
ordinarily  remain  unaffected  by  the  rule 
the  Commission  is  issuing.  In  the  event 
that  a  small  governmental  organization 
is  affected  by  the  rule,  the  Commission 
staff  is  wilhng  to  assist  those  entities 
with  preparation  of  the  documents 
necessary  to  support  an  application. 

List  of  Subjects  io  1«  CFR  Part  1061 

Administrative  practice  and 
procedure.  Consumer  protection. 
Intergovernmental  relations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Consumer  Product  Safety 
Commission  is  amending  title  16, 
chapter  II.  as  follows: 

PART  1€04— (REKIOVEO] 

1.  Part  1804  is  removed. 
PART  1704— (REMOVED] 

2.  Part  1704  is  removed. 

3.  Part  1061  is  added  to  read  as 
follows: 

PART  1061— APPUCAT10NS  FOR 
EXEMPTION  FROM  PREEMPTION 

Sec 

1061.1     Scope  ind  purpose. 

lOet^    Definiliou. 

1061.3    Sutuloiy  comiderations. 

10614    Thresttoid  requirements  for 

applications  for  exemption. 
1061  5    Form  of  applications  for  exemption. 
1061. B    Contents  of  applications  for 

exemption. 
10817    Documentation  of  the  state  or  local 

requirement 
1061.8    Information  on  ttte  heightened  degree 

of  protection  afforded. 
1061  9    Infonnation  atx>ul  the  effect  on 

inlenitaie  commerce. 
1061  10    IniormaUon  on  affected  parties. 
1061  1 1     Incomplete  or  insufficient 

applications. 


Sec. 

1001.12    Commission  consideration  on 
merits. 
Aulbortty:  IS  U.SC  2075;  15  U.S.C.  1281n; 
15  U.S.C.  1209;  15  U.S.C.  1478. 

S  1061.1    Soepe  and  porposa. 

(a)  This  part  applies  to  the  submission 
and  consideration  of  applications  by 
State  and  local  governments  for 
exemption  from  preemption  by  statutes, 
standards,  and  regulations  of  the 
Conaumer  Product  Safety  Commission. 

(b)  This  part  implements  section  26  of 
the  Consumer  Product  Safety  Act 
(CPSA)  {15  U.S.C.  2075),  section  18  of  the 
Federal  Hazardous  Substances  Act 
(FHSA)  (15  U.S.C.  1261n),  section  16  of 
the  Flammable  Fabrics  Act  (FFA)  (15 
U.S.C.  1203),  and  section  7  of  the  Poison 
Prevention  Packaging  Act  (PPPA)  (15 
U.S.C.  1476).  all  as  amended. 

S1061J    Dafinttiona. 
For  the  purposes  of  this  part: 

(a)  Commission  means  the  Consumer 
Product  Safety  Commission. 

(b)  Commission's  statutory 
preemption  provisions  and  statutory 
preemption  provisions  means  section  28 
of  the  CPSA  (15  U.S.C.  2075),  section  18 
of  the  FHSA  (15  U.S.C.  1261n),  section  16 
of  the  FFA  (15  U.S.C.  1203)  and  section  7 
of  the  PPPA  (15  U.S.C.  1476). 

(c)  Commission  statute,  standamt  or 
regulation  means  a  statute,  standard, 
regulation,  or  requirement  that  is 
designated  as  having  a  preemptive 
effect  by  the  Commission's  statutory 
preemption  provisions. 

(d)  State  means  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  Wake 
Island,  Midway  Island,  Kingman  Reef. 
Johnston  Island,  the  Canal  Zone, 
American  Samoa,  or  the  Trust  Territory 
of  the  Pacific  Islands. 

(e)  Local  government  means  any 
political  subdivision  of  a  State  having 
the  authority  to  establish  or  continue  ia 
effect  any  standard,  regulation,  or 
requirement  that  has  the  force  of  law 
and  is  applicable  to  a  conaumer  product. 

(f)  State  or  local  requirement  means 
any  statute,  standard,  regulation, 
ordinance,  or  other  requirement  that 
applies  to  a  product  regulated  by  the 
Commission,  that  is  issued  by  a  State  or 
local  government  and  that  is  intended 
to  have  the  force  of  law  when  in  effect. 

§  1061 J    Statutory  considarations. 

(a)  The  Commission's  statutory 
preemption  provisions  provide, 
generally,  that  whenever  consumer 
products  are  subject  to  certain 
Commission  statutes,  standards,  or 
regulations,  a  State  or  local  requirement 
applicable  to  tbe  same  product  i^,. 


preempted,  i.e.,  superseded  and  made 
unenforceable,  if  both  are  designed  to 
protect  against  the  same  risk  of  injury  or 
illness,  unless  the  State  or  local 
requirement  is  identical  to  the 
Commission's  statutory  requirement, 
standard,  or  regulation.  A  State  or  local 
requirement  is  not  preempted  if  the 
product  it  is  applicable  to  is  for  the  State 
or  local  government's  own  use  and  the 
requirement  provides  a  higher  degree  of 
protection  than  the  Commission's 
statutory  requirement,  standard,  or 
regulation. 

(b)  The  Commission's  statutory 
preemption  provisions  provide, 
generally,  that  if  a  State  or  local 
government  wants  to  enforce  its  own 
requirement  that  is  preempted,  the  State 
or  local  government  must  seek  an 
exemption  from  the  Commission  before 
any  such  enforcement.  The  Commission 
may,  by  regulation,  exempt  a  State  or 
local  requirement  from  preemption  if  it 
finds  that  the  State  or  local  requirement 
affords  a  significantly  higher  degree  of 
protection  than  the  Commission's 
statute,  standard,  or  regulation,  and  that 
it  does  not  unduly  burden  interstate 
commerce.  Such  findings  must  be 
included  in  any  exemption  regulation. 

§  1 06 1 .4    Threshold  requirements  for 
applications  for  exemption. 

(a)  The  Commission  will  consider  an 
application  for  preemption  on  its  merits, 
only  if  the  application  demonstrates  all 
of  the  following: 

(1)  The  State  or  local  requirement  has 
been  enacted  or  issued  in  final  form  by 
an  authorized  official  or  instrumentality 
of  the  State  or  local  government.  For 
purposes  of  this  section,  a  State  or  local 
requirement  may  be  considered  to  have 
been  enacted  or  issued  in  final  form 
even  though  it  is  preempted  by  a 
Commission  standard  or  regulation. 

(2)  The  applicant  is  an  official  or 
instrumentality  of  a  State  or  local 
government  having  authority  to  act  for, 
or  on  behalf  of,  that  government  in 
applying  for  an  exemption  from 
preemption  for  the  safety  requirement 
referred  to  in  the  application. 

(3)  The  State  or  local  requirement  is 
preempted  under  a  Commission 
statutory  preemption  provision  by  a 
Commission  statute,  standard,  or 
regulation.  A  State  or  local  requirement 
is  preempted  if  the  following  tests  are 
met: 

(i)  There  is  a  Commission  statute, 
standard,  or  regulation  in  effect  that  is 
applicable  to  the  product  covered  by  the 
State  or  local  requirement. 

(ii)  The  Commission  statute,  standard, 
or  regulation  is  designated  as  having  a 
preemptive  effect  under  a  statutory 
preemptibn  provision. 


(iii)  The  State  or  local  requirement  is 
designed  to  protect  against  the  same 
risk  of  injury  or  illness  as  that  addressed 
by  the  Commission  statute,  standard,  or 
regulation. 

(iv)  The  State  or  local  requirement  is 
not  identical  to  the  Commission  statute, 
standard,  or  regulation. 

(b)  State  and  local  governments  may 
contact  the  Commission's  Office  of  the 
General  Counsel  to  obtain  informal 
advice  on  whether  a  State  or  local 
requirement  meets  the  threshold 
requirements  of  paragraph  (a)  of  this 
section. 

§  1061.5    Form  of  applications  for 
exemption. 

An  application  for  exemption  shall: 

(a)  Be  written  in  the  English  language. 

(b)  Clearly  indicate  that  it  is  an 
application  for  an  exemption  from 
preemption  by  a  Commission  statute, 
standard,  or  regulation. 

(c)  Identify  the  State  or  local 
requirement  that  is  the  subject  of  the 
application  and  give  the  date  it  was 
enacted  or  issued  in  final  form. 

(d)  Identify  the  specific  Commission 
statute,  standard,  or  regulation  that  is 
believed  to  preempt  the  State  or  local 
requirement. 

(e)  Contain  the  name  and  address  of 
the  person,  branch,  department,  agency, 
or  other  instrumentahty  of  the  State  or 
local  government  that  should  be  notified 
of  the  Commission's  actions  concerning 
the  application. 

(f)  Document  the  applicant's  authority 
to  act  for.  or  on  behalf  of,  the  State  or 
local  government  in  applying  for  an 
exemption  from  preemption  for  the 
particular  safety  requirement  in 
question. 

(g)  Be  signed  by  an  individual  having 
authority  to  apply  for  the  exemption 
from  federal  preemption  on  behalf  of  the 
applicant. 

(h)  Be  submitted,  in  five  copies,  to  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

§  106 1 .6    Contents  of  applications  for 
exemption. 

Applications  for  exemption  shall 
include  the  information  specified  in 
§S  1061.7  through  1061.10.  More 
generally,  a  State  or  local  government 
seeking  an  exemption  should  provide 
the  Commission  with  the  most  complete 
information  possible  in  support  of  the 
findings  the  Commission  is  required  to 
make  in  issuing  an  exemption 
regulation.  If  any  of  the  specified 
information  is  omitted  becuase  it  is 
unavailable  or  not  relevent.  such 
omission  should  be  explained  in  the 
application, 


§  1 06 1 .7    Documentation  of  Vn*  State  or 
local  requirement. 

An  application  for  an  exemption  from 
preemption  shall  contain  the  following 
information: 

(a)  A  copy  of  the  State  or  local 
requirement  that  is  the  subject  of  the 
application.  Where  available,  the 
application  shall  also  include  copies  of 
any  legislative  history  or  background 
materials  used  in  issuing  the 
requirement,  including  hearing  reports 
or  studies  concerning  the  development 
or  consideration  of  the  requirement. 

(b)  A  written  explanation  of  why 
compliance  with  the  State  or  local 
requirement  would  not  cause  the 
product  to  be  in  violation  of  the 
applicable  Commission  statute, 
standard,  or  regulation 

§  1061.8    Information  on  ttie  heightened 
degree  of  protection  afforded. 

An  application  for  an  exemption  from 
preemption  shall  also  contain 
information  demonstrating  that  the  State 
or  local  requirement  provides  a 
significantly  higher  degree  of  protection 
from  the  risk  of  injury  or  illness  than  the 
preempting  Commission  statute, 
standard,  or  regulation.  More 
specifically,  an  application  shall 
contain: 

(a)  A  description  of  the  risk  of  injury 
or  illness  addressed  by  the  State  or  local 
requirement. 

(b)  A  detailed  explanation  of  the  State 
or  local  requirement  and  its  rationale. 

(c)  An  analysis  of  differences  between 
the  State  or  local  requirement  and  the 
Commission  statute,  standard,  or 
regulation. 

(d)  A  detailed  explanation  of  the  State 
or  local  test  method  and  its  rationale. 

(e)  Information  comparing  available 
test  results  for  the  Commission  statute, 
standard,  or  regulation  and  the  State  or 
local  requirement. 

(f)  Information  to  show  hazard 
reduction  as  a  result  of  the  State  or  local 
requirement,  including  injury  data  and 
results  of  accident  simulation. 

(g)  Any  other  information  that  is 
relevant  to  applicant's  contention  that 
the  State  or  local  requirement  provides  a 
significantly  higher  degree  of  protection 
than  does  the  Commission  statute, 
standard,  or  regulation. 

(h)  Information  regarding  enforcement 
of  the  State  or  local  requirement  and 
sanctions  that  could  be  imposed  for 
noncompliance. 

§1061.9    Information  about  the  effect  on 
interstate  commerce. 

An  application  for  exemption  from 
preemption  shall  provide  information  on 
the  effect  on  interstate  commerce  a 
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fO-antii))|  of  the  requested  exemption 
would  be  expected  to  cause,  including 
the  extent  of  the  burden  and  the  benefit 
to  public  health  and  safety  that  would 
be  provided  by  the  State  or  local 
requirement.  More  specifically, 
applications  for  exemption  shall  include, 
where  available,  information  showing: 

(a)  That  it  is  technologically  feasible 
to  comply  with  the  State  or  local 
requirement.  Evidence  of  technological 
feasibility  could  take  the  form  of: 

(1)  Statements  by  affected  persons 
indicating  ability  to  comply  with  the 
Stale  or  local  government  requirement. 

(2)  Statements  indicating  that  other 
jurisdictions  have  established  similar 
requirements  that  have  been,  or  could 
be.  met  by  persons  affected  by  the 
requirement  that  is  the  subject  of  the 
application. 

(3)  Information  as  to  technological 
product  or  process  modiRcations 
necessary  to  achieve  compliance  with 
the  State  or  local  requirement. 

(4)  Any  other  information  indicating 
die  technological  feasibility  of 
compliance  with  the  State  or  local 
requirement. 

(b)  That  it  is  economically  feasible  to 
comply  with  the  Sate  or  local 
requirement,  i.e.,  that  there  would  not  be 
significant  adverse  effects  on  the 
production  and  distribution  of  the 
regulated  products.  Evidence  of 
economic  feasibility  could  take  the  form 
of: 

(1)  Information  showing  that  the  State 
or  local  requirement  would  not  result  in 
the  unavailability  (or  result  in  a 
significant  decline  in  the  availability)  of 
the  product  either  in  the  interstate 
market  or  within  the  geographic 
boundary  of  the  State  or  local 
government  imposing  the  requirement. 

(2)  Statements  from  persons  likely  to 
be  affected  by  the  State  or  local 
requirement  concerning  the  anticipated 
effect  of  the  requirement  on  the 
availability  or  continued  marketing  of 
the  product. 

(3]  Any  other  information  indicating 
the  economic  impact  of  compliance  with 
the  State  or  local  requirement,  such  as 
projections  of  the  anticipated  effect  of 
the  State  or  local  requirement  on  the 
sales  and  prices  of  the  product,  both  in 
interstate  commerce  and  within  the 
geographic  area  of  the  State  or  local 
government. 

(c)  The  present  geographic 
distribution  of  the  product  to  which  the 
State  or  local  requirement  would  apply, 
and  projections  of  future  geographic 
distrtbutioo.  Evidence  of  the  geographic 
distribution  could  take  the  form  of 
governmental  or  private  information  or 
data  (including  statements  from 
manufacturers,  disthbutora,  or  retailers 


of  the  product)  showing  advertising  in 
the  interstate  market,  interstate 
retailing,  or  interstate  distribution. 

(d)  The  probability  of  other  States  or 
local  governments  applying  for  an 
exemption  fur  a  similar  requirement. 
Evidence  of  the  probability  that  other 
Stales  or  local  governments  would  apply 
for  an  exemption  could  take  the  form  of 
statements  from  other  States  or  local 
governments  indicating  their  intentions. 

(e)  That  specified  local  conditions 
require  the  Stale  or  local  government  to 
apply  with  the  exemption  in  order  to 
adequately  protect  the  public  health  or 
safety  of  the  State  or  local  area. 

{  1061.10    Information  on  affactad  partlaa. 

An  application  for  an  exemption  from 
preemption  shall  include  a  statement 
which  identifies  in  general  terms,  parties 
potentially  affected  by  the  State  or  local 
requirement,  especially  small 
businesses,  including  manufacturers, 
distributors,  retailers,  consumers,  and 
consumer  groups. 

§1061.11    mcomplata  or  InauffieianI 
applicatlona. 

(a)  If  an  application  fails  to  meet  the 
threshold  requirements  of  fi  1061.4(a)  of 
this  part  the  Office  of  General  Counsel 
will  inform  the  applicant  and  return  the 
application  without  prejudice  to  its 
being  resubmitted. 

(b)  If  an  application  fails  to  provide  all 
the  information  specified  in  (f  1061.5 
through  1061.10  of  this  part,  and  fails  to 
fully  explain  why  it  has  not  been 
provided,  the  Office  of  General  Counsel 
will  either: 

(1)  Return  it  to  the  applicant  without 
prejudice  to  its  being  resubmitted, 

(2)  Notify  the  applicant  and  allow  it  to 
provide  the  missing  information,  or 

(3)  If  the  deficiencies  are  minor  and 
the  applicant  concurs,  forward  it  to  the 
Commission  for  consideration  on  its 
merits. 

(c)  If  the  Commission  or  the 
Commission  staff  believes  that 
additional  information  is  necessary  or 
useful  for  a  proper  evaluation  of  the 
application,  the  Commission  or 
Commission  staff  will  promptly  request 
the  applicant  to  furnish  such  additional 
information. 

(d)  If  an  application  is  not  returned 
under  paragraphs  (a)  or  (b)  of  this 
section,  the  Commission  will  consider  it 
on  its  merits. 

$1061.12    Comraiaalon  conakteratlon  on 
marita. 

(a)  If  the  Commission  proposes  to 
grant  an  application  for  exemption  it 
will,  in  accordance  with  5  U.S.C.  553, 
publish  a  notice  of  that  fact  in  the 
Federal  Register,  including  a  proposed 


exemption  regulation,  and  provide  an 
opportunity  for  written  and  oral 
comments  on  the  proposed  exemption 
by  any  interested  party. 

(b)  The  Commission  will  evaluate  all 
timely  written  and  oral  submissions 
received  from  interested  parties,  as  well 
as  any  other  available  and  relevant 
information  on  the  proposal. 

(c)  The  Commission's  evaluation  will 
focus  on: 

(1)  Whether  the  State  or  local 
requirement  provides  a  significantly 
higher  degree  of  protection  than  the 
Commission  statute  or  regulation  from 
the  risk  of  injury  or  illness  that  they 
both  address. 

(2)  Whether  the  State  or  local 
requirement  would  unduly  burden 
interstate  commerce  if  the  grant  of  the 
exemption  from  preemption  allows  it  to 
go  into  effect.  The  Commission  will 
evaluate  these  factors  in  accordance 
with  the  Commission's  statutory 
preemption  provisions  and  their 
legislative  history. 

(3)  Whether  compliance  with  the  State 
or  local  requirements  would  not  cause 
the  product  to  be  in  violation  of  the 
applicable  Commission  statute, 
standard,  or  regulation. 

(d)  If,  after  evaluating  the  record,  the 
Commission  determines  to  grant  an 
exemption,  it  will  publish  a  final 
exemption  regulation,  including  the 
findings  required  by  the  statutory 
preemption  provisions,  in  the  Federal 
Register. 

(e)  If  the  (Commission  denies  an 
application,  whether  or  not  published 
for  comment  it  will  publish  its  reasons 
for  doing  so  in  the  Federal  Register. 

Dated:  January  22, 1901. 
Sady«  E.  Donn. 

Secretary,  CoMumer  Product  Safety 

Commission. 

[FR  Doc  91-1947  Filed  l-29-«l:  8:45  am) 

BiLUNG  OeOC  USS-«1-M 


DEPARTWIENT  OF  THE  TREASURY 
Internal  Revenue  Sarvto* 
26  CFR  Part  1 

[T.D.  63231 
Rm  1545-AU)6 

information  Reporting  on  Real  Estate 
Transactions;  Correction 


Internal  Revenue  Service, 
Treasury. 
ACTlOfR  Correction  to  final  regulations. 


summary:  This  document  contains 
corrections  to  the  fmal  regulations  (T.D. 


Federal  Register  /  Vol.  56.  No,  20  /  Wednesday,  January  30.  1991  /  Rules  and  Regulations        9419 


8323),  which  were  published  Thursday, 
December  13, 1990.  (55  FR  51282).  The 
regulations  related  to  the  information 
reporting  requirements  for  real  estate 
transactions  contained  in  section 
6045(e). 

EFFECTIVE  DATE:  January  1, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Arthur  E.  Davis  (202)  377-9581  (not  a 
toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections,  supersede 
§  1.6045-3T  on  the  effective  date  and 
affect  persons  required  to  make  returns 
of  information  under  section  6045(e). 
Section  6045(e)  was  added  to  the  Code 
by  section  1521  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514, 100  Stat.  2746). 
Section  6045(e)  was  amended  by  section 
1015(e)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1986 
(Pub.  L.  10&-647. 102  Stat  3342). 

Need  for  Correction 

As  published,  the  fuial  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  erf  PubHcation 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  8323),  which  were 
the  subjec'  of  FR  Doc.  90-29239.  is 
corrected  as  follows: 

§  1.604S-4    [Corrected] 

Par.  1.  On  page  51289,  in  the  second 
column,  in  S  1.6045-4,  paragraph  (m)(l), 
in  the  indented  paragraph  preceding  the 
flush  language,  line  four  of  the  indented 
paragraph,  the  word  "will"  is  corrected 
to  read  "may". 

Par.  2.  on  page  51290,  in  the  first 
column,  in  §  1.6045-4,  paragraph  (r) 
(Example  2),  line  sixteen,  the  letter  "J" 
at  the  end  of  the  line  is  corrected  to  read 
"C". 

Par.  3.  On  page  51290.  in  the  first 
column,  in  $  1.6045-4,  paragraph  (r) 
(Example  4)  (i),  line  4,  the  figure 
"$20,000"  is  corrected  to  read  •'$10,000" 

Par.  4.  on  page  51290,  in  the  first 
column,  in  S  1.8045-4,  paragraph  (r) 
(Example  4]  (i),  line  six,  the  phrase 
"market  value  of  $120,000",  is  corrected 
to  read  "market  value  of  $120,000  and  is 
encumbered  by  a  $iaOOO  liability  (which 
is  assumed  by  G)". 

Par.  5.  On  page  51290,  in  the  first 
column,  in  S  1.6045-4,  paragraph  (r) 
(Example  4)  (i),  beginning  in  line  six,  the 
sentence  "No  liabilities  will  be  assumed 
in  the  transaction  and  neither  property 
is  subject  to  any  liabilities."  is  corrected 
to  read  "No  other  liabilities  are  involved 
in  the  transaction.". 


Par.  6.  On  page  51290,  in  the  second 
column,  in  S  1.6045-4,  paragraph  (r) 
(Example  4)  (iii),  line  three,  the  phrase 
"proceeds  of  $20,000  (the  cash  received 
by  H)"  is  corrected  to  read  "proceeds  of 
$2a000  (the  amount  received  by  H 
consisting  of  cash  ($10,000)  and 
consideration  treated  as  cash  ($10,000) 
under  paragraph  (i)  of  this  section).". 
Dale  D.  Gooda, 

Federal  Register  Liaison  Officer  Assistant 
Chief  Counsel  (Corporate). 
|FR  Doc.  91-2088  Filed  1-2&-01:  0:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parli  Service 
36  CFR  Part  7 

RiN  1024-AB66 

Voyageurs  National  Parte,  MN; 
Snowmobile  Regulations 

agency:  National  Park  Service.  Interior. 
action:  Final  rule. 

summary:  This  rulemaking  amends  36 
CFR  7.33  by  adding  paragraph  (b)  which 
specifically  designates  routes,  portages 
and  water  surfaces  open  to  snowmobile 
use.  This  amendment  is  necessary  to 
authorize  snowmobile  use  within 
Voyageurs  National  park.  The  intended 
effects  are  to  provide  for  safe 
snowmobile  use,  to  protect  park 
resources,  and  to  provide  appropriate 
enjoyment  to  park  users. 
EFFECTIVE  DATE:  March  1, 1991. 
FOR  FURTHER  MFORMATION  CONTACT 
Ben  Clary,  Superintendent  Voyageurs 
National  Park,  HCR  9,  Box  600, 
International  Falls.  MN  56649. 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  36,  Code  of  Federal  Regulations 
(36  CFR),  S  2.18(c)  requires  the 
promulgation  of  special  regulations  to 
authorize  snowmobile  use  within  areas 
of  the  National  Park  System. 

These  regulations  allow  snowmobiling 
on  designated  lakes,  land  trails  and 
safety  portages  within  Voyageurs 
National  Park.  They  reflect  the 
legislative  history  and  planning  and 
public  participation  process  summarized 
below. 

Voyageurs  National  Park  was 
authorized  in  1971  and  established  in 
1975.  The  park  consists  of 
approximately  219,128  acres  of  which 
85,506  acres  or  39  percent  are  water. 

The  water  portions  of  the  park  have 
long  served  as  primary  transportation 
routes,  and  motorized  travel  on  the 


major  lakes  (Rainy.  Kabetogama, 
Namakan  and  Sand  Point)  precedes  the 
park's  establishment.  Today  motorboats 
and  snowmobiles  are  used  both  for 
recreation  and  to  provide  year-round 
access  to  homes  and  vacation  cabins  in 
the  adjacent  region. 

Overland  snowmobile  travel  is  also 
long  established.  The  most  popular 
overland  snowmobile  route  existing 
today  is  the  Chain  of  Lakes  Trail  located 
on  the  western  half  of  the  Kabetogama 
Peninsula.  This  twelve-mile  trail 
connects  five  interior  lakes  with 
Kabetogama  Lake  by  a  series  of 
portages  and  abandoned  logging  roads. 

"NPS Management  Policies'  and  36 
CFR  2.18  state  that  snowmobilmg  will 
be  limited  to  designated  routes  and 
frozen  lake  surfaces  used  by  motorized 
vehicles  during  other  seasons  or  as 
otherwise  provided  by  Federal  statute. 

The  legislation  authorizing  Voyageurs 
National  Park  (Pub.  L.  91-661.  as 
codified  at  16  U.S.C  160  et  seq.)  includes 
such  a  provision.  Section  303  of  the  Act. 
16  U.S.C.  160h.  states:  "the  Secretary  [of 
the  Interior)  may,  when  plaruung  for 
development  of  the  park,  include 
appropriate  provisions  for  winter  sports, 
including  the  use  of  snowmobiles. " 

The  park's  1980  "Master  Plan " 
followed  this  direction  by  providing  for 
the  use  of  snowmobiles  on  lakes  and 
traditionally  used  land  routes. 

In  1983  the  park's  initial  wilderness 
study  was  completed  and  the  resulting 
draft  "Wilderness  Recommendation' 
and  accompanying  "Environmental 
Impact  Statement "  (ElS)  were  submitted 
to  the  Department  of  Interior  s 
Legislative  Counsel  on  June  8, 1983.  A 
second  recommendation  superseding  the 
June  8. 1983.  recommendation  was 
transmitted  on  November  17. 1983. 
Neither  the  first  or  the  second 
recommendation  were  transmitted  to  the 
President  or  to  the  Congress. 

An  update  of  the  wilderness  study  is 
scheduled  to  commence  in  the  fall  of 
1990. 

In  April,  1989  the  park's  "Trail  Plan 
and  Environmental  Assessment"  was 
completed.  This  document  proposed  the 
develop.Tient  of  certain  overland 
snowmobile  trails  with  the 
understanding  that  these  trails  would 
not  preclude  further  wilderness  study 
and  potential  wilderness  designation. 

A  "Special  Regulations  For  Lake 
Surface  SnowmobiUng  Environmental 
Assessment"  was  completed  in  1990  and 
supported  the  "Master  Plan" 
recommendation  to  allow  snowmobiling 
on  Rainy,  Kabetogama,  Namakan  and 
Sand  Point  Lakes. 

This  regulation  implements  the  above 
recommendations  by  authorizing 
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snowmobile  use  on  the  frozen  lake 
surfaces  of  the  four  major  lakes,  on  the 
Chain  of  Lakes  Trail,  across  associated 
safety  portages,  and  on  several  short 
spur  routes. 

In  order  to  mitigate  snowmobile 
impacts  on  critical  wildlife  habitat 
within  the  park,  temporary  closures  of 
the  lake  surfaces  could  occur  under  the 
authority  of  i  1.5  of  36  CFR.  Other 
mitigation  measures  to  reduce  the 
potential  impacts  of  snowmobiles  on  the 
park's  resources  will  also  be 
implemented.  These  actions  include 
continued  monitoring  and  analysis  by 
the  resource  management  and  research 
staffs  of  resource  conditions  and  trends, 
and  visitor  use  and  behavior.  Non- 
regulatory  measures  will  be  adopted, 
including  marking  and  grooming  of  trails 
on  the  lake  surfaces  to  route 
snowmobiles  away  from  areas 
frequented  by  wolves  and  other  wildlife. 

Sununary  of  Public  Comments 

On  October  29, 1990.  the  National 
Park  Service,  Department  of  the  Interior, 
published  in  the  Federal  Register  (55  FR 
43382)  a  proposed  rule  to  allow 
snowmobile  use  on  designated  lakes, 
land  trails  and  safety  poriages  within 
Voyageurs  National  Park.  This  proposal 
was  made  available  for  public  review 
and  comment  for  a  period  of  thirty  (30) 
days  following  publication  in  the 
Federal  Register,  and  ending  on 
November  28, 1990.  The  Superintendent. 
Voyageurs  National  Park,  received  a 
total  of  five  written  comments  during 
this  period.  Of  these,  four  were  from 
organizations,  and  one  was  from  a 
private  individual. 

Analysis  of  Public  Comments 

Three  of  the  organizations  offered  no 
specific  comments  other  than  favoring 
the  regulation. 

The  fourth  organization  provided  ten 
specific  comments  opposing  the 
regulation. 

The  private  individual  expressed 
three  specific  comments  opposing 
snowmobile  use  on  the  Chain  of  Lakes 
Trail. 

The  areas  of  concern  expressed  by  the 
organization  opposing  the  regulations 
and  the  private  individual  were  similar 
and  have  been  combined  into  the 
following  categories:  (1)  Compliance 
with  Federal  laws  and  National  Park 
Service  policies,  (2)  Wilderness 
designation.  (3)  Opportunity  to 
comment,  (4)  Unlimited  major  lake 
access  vs.  established  trails,  (5) 
Snowmobile  bias,  and  (6)  Impacts  to 
resources. 

The  Service's  responses  to  the 
comments  are  as  follows: 


(1)  Compliance  with  Federal  Laws  and 
National  Park  Service  Policies 

Both  the  organization  and  the  private 
individual  felt  the  proposed  regulation 
violated  Federal  laws  and  National  Park 
Service  policies. 

The  National  Park  disagrees.  "NPS 
Management  Policies"  and  36  CFR  2.18 
state  that  snowmobiling  may  be  allowed 
on  designated  routes  and  frozen  lake 
surfaces  used  by  motorized  vehicles  and 
motorboats  during  other  seasons  or  as 
otherwise  provided  by  Federal  statute. 
The  water  surfaces  designated  for 
snowmobile  use  by  this  regulation  are 
used  by  motorboats  during  other 
seasons,  The  legislation  authorizing 
Voyageurs  National  Park  (Public  Law 
91-661.  as  codified  at  16  U.S.C.  sections 
160  et  seq)  includes  a  provision  for  the 
use  of  snowmobiles. 

(2)  Wilderness  Designation 

The  organization  and  the  private 
individual  commented  that 
snowmobiling  should  not  be  allowed 
until  a  final  wilderness  proposal  is 
submitted  to  Congress. 

The  National  Park  Service  believes 
there  is  no  conflict  between  this 
regulation  and  any  future  v^•ilderness 
designation.  Snowmobile  use  under  this 
regulation  will  not  diminish  the 
suitability  of  any  potential  wilderness 
identified  during  the  re-initiated 
wilderness  study  process.  As  stated  in 
the  "Background"  section,  this 
regulation  will  be  amended  as 
appropriate  to  reflect  the 
recommendations  of  the  re-initiated 
wilderness  study. 

(31  Opportunity  To  Comment 

The  organization  and  the  private 
individual  felt  the  public  had  not  been 
given  sufficient  opportunity  to  comment 
on  the  Chain  of  Lakes  Trail. 

The  decision  to  allow  snowmobile  use 
on  this  traditional  snowmobile  route  has 
been  public  knowledge  since  Voyageurs 
National  Park  issued  a  press  release  in 
September.  1989  identifying  it  as  an 
interim  on-land  route  until  the 
Kabetogama  Peninsula  Trail  outlined  in 
the  "trail  Plan"  could  be  constructed. 
The  thirty  (30)  day  comment  period 
provided  for  in  the  proposed  regulation 
fully  complies  with  both  the  statutory 
provisions  of  5  US.C.  553.  and  the  policy 
requirements  of  the  Department  of 
Interior  (Part  318,  Department  of  the 
Interior  Manual.  Chapter  6.4D). 

Additional  opportunities  for  the  public 
to  react  to  snowmobiling  within  the  park 
will  occur  as  part  of  the  re-initiated 
wilderness  study  process 


(4)  Unlimited  Major  Lake  Access  vs. 
Established  Trails 

The  organization  was  concerned  that 
the  proposed  regulation  allowed 
unlimited  snowmobile  travel  on  the 
major  lakes,  rather  than  limiting  this 
activity  to  designated  trails. 

Both  the  1980  "Master  Plan"  and  the 
1990  "Special  Regulations  for  Lake 
Surface  Snowmobiling  Environmental 
Assessment"  recommended  snowmobile 
use  be  allowed  on  the  entire  frozen 
surfaces  of  the  major  lakes. 

Use  of  the  frozen  lake  surfaces  will  be 
managed  by  non-regulatory  measures, 
including  the  marking  and  grooming  of 
trails  to  route  snowmobiles  away  from 
areas  frequented  by  wolves  and  other 
wildlife. 


(5)  Snowmobile  Bias 

Another  concern  expressed  was  that 
the  National  Park  Service  is  manifesting 
a  biased  intent  favoring  snowmobiling 
over  other  recreational  activities. 

The  1990  'Trail  Plan",  the 
recommendations  of  which  served  as 
the  foundation  for  this  regulation,  in  fact 
addressed  all  types  of  trails.  This 
regulation  is  not  intended  for  the  benefit 
of  one  type  of  user  to  the  exclusion  of 
others,  but  rather  reflects  the  legislation 
authorizing  the  Park  (Pub.  L.  91-661). 
This  legislation  recognized 
snowmobiling  as  an  appropriate  use. 

(6)  Impacts  to  Resources 

Comments  in  this  final  category 
addressed  concerns  that  snowmobile 
use  allowed  by  this  regulation  will 
impact  wildlife  and  habitat. 

As  slated  in  the  "Background" 
section,  mitigation  measures  to  reduce 
the  potential  impacts  of  snowmobiles  on 
the  park's  resources  will  be 
implemented.  Monitoring  and  analysis 
of  resource  conditions  and  visitor  use 
trends  by  the  resource  management  and 
research  staff  will  continue.  Temporary 
closures  will  occur  as  appropriate,  and 
non-regulatory  measures  will  be 
adopted,  including  marking  and 
grooming  of  trails  on  the  lake  surfaces  to 
route  snowmobiles  away  from  areas 
frequented  by  wolves  and  other  wildlife. 

After  reviewing  all  comments,  the 
National  Park  Service  has  determined 
that  the  regulation  as  previously 
published  represents  a  reasonable 
balance  of  use  and  resource  protection 
accurately  reflecting  the  park's 
legislative  history  and  planning  and 
public  participation  process.  Therefore, 
the  regulation  is  published  as  a  final  rule 
without  change. 
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Draftiiig  infonnatioo 

The  primary  author  of  this  regulation 
is  Hugh  Dougher,  Park  Ranger, 
Voyageurs  National  Park. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Compliance  with  Other  Laws 

Pursuant  to  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332,  the  Service  prepared  a  Draft  Trail 
Plan  and  Environmental  Assessment. 
The  environmental  assessment  led  to  a 
Finding  of  No  Significant  Impact. 

Public  input  was  prepared  during  a 
series  of  public  hearings.  Extensive 
public  comment,  both  oral  and  written, 
was  received  regarding  the  matter  of 
snowmobile  use. 

The  NPS  has  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  of  E.0. 12291  ((46  FR  13193); 
Feb.  19, 1981).  In  accordance  with  the 
Regulatory  Flexibility  Act,  5  U.S.C  601 
et  seq.,  which  became  effective  January 
1, 1981,  the  Service  has  determined  that 
the  regulations  proposed  in  the 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  nor  does  it  require  a 
preparation  of  a  regulatory  analysis. 

The  Service  has  reviewed  this  rule  as 
directed  by  Executive  Order  12360, 
"Government  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights,"  to  determine  if  this  rule  has 
"policies  that  have  taking  implications." 
The  Service  has  determined  that  this 
rule  does  not  have  takings  implications 
because  it  allows  an  activity  previously 
prohibited  by  Service  regulations.  This 
will  allow  winter  access  to  private  lands 
within  and  adjacent  to  the  park  which  is 
otherwise  prohibited. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  amended  as  follows: 

PART  7— SPECIAL  REGULATIONS. 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  Ba.  460(q).  462(k): 
Sec.  7.x  also  issued  under  D.C.  Code  8-137 
(1961)  and  DC  Code  40-721  (1981). 

2.  Section  7.33  is  amended  by  adding 
paragraph  (b)  to  read  as  follows: 


•         •         •         •         * 

(b)  SnowijiobHea.  (1)  The  following 
lakes  and  trails  within  Voyageurs 
National  Park  are  open  to  snowmobile 
use: 

(i)  The  frozen  waters  of  Rainy, 
Kabetogama,  Namakan,  Mukooda,  Little 
Trout  and  Sand  Point  Lakes. 

(ii)  The  Moose  River  Railroad  Grade 
from  the  park  boundary  north  to  Ash 
River,  and  then  east  to  Moose  Bay, 
Namakan  Lake. 

(iii)  iTie  portage  trail  between  Grassy 
Bay  and  Little  Trout  Lake. 

(iv)  The  Chain  of  Lakes  Trail  from  its 
intersection  with  the  Black  Bay  to 
Moose  Bay  portage,  across  Locator,  War 
Club,  Quill,  Loiten,  and  Shoepack  Lakes, 
to  Kabetogama  Lake. 

(2)  Snowmobile  use  is  allowed  across 
the  following  marked  safety  portages: 
Black  Bay  to  Moose  Bay.  Lost  Bay  to 
Saginaw  Bay,  Laurins  Bay  to  Kettle 
Falls,  Squirrel  Narrows,  Squaw 
Narrows,  Grassy  Bay,  Namakan 
Narrows,  Swansons  Bay,  Mukooda  Lake 
to  Sand  Point  Lake  (north),  Mukooda 
Lake  to  Sand  Point  Lake  (south), 
Mukooda  Lake  to  Crane  Lake,  Tar  Point, 
Kohler  Bay,  and  Sullivan  Bay  to 
Kabetogama  Lake. 

(3)  The  Superintendent  may  determine 
yearly  opening  and  closing  dates  for 
snowrmobile  use,  and  temporarily  close 
trails  or  lake  surfaces,  taking  into 
consideration  public  safety,  wildlife 
management,  weather,  and  park 
management  objectives. 

(4)  Maps  showing  the  designated 
routes  are  available  at  park 
headquarters  and  at  ranger  stations. 

(5)  Snowmobile  use  outside  open 
designated  routes  and  lake  surfaces  is 
prohibited. 

Dated:  January  5, 1991. 
ScoUScweU. 

Acting  Assistant  Secretary  for  Fish.  Wildlife 
and  Parks. 
(FR  Doa  91-2178  Filed  1-29-Bl;  145  «m) 

BILUMO  COOC  U10-70-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

36  CFR  Part  17 

Medicah.  Amendn>ent  To  Incorporate 
Technical  Ctianges 

AOBtCY:  Department  of  Veterans 

Affairs. 

action:  Final  technical  amendments. 

tUMMARV:  The  Department  of  Veterans 
Affairs  (VA)  is  making  technical 
amendments  to  correct  editorial  type 
erron  contained  in  38  CFR  pari  17  that 


were  inadvertently  not  changed  when 
the  amendments  were  published. 

EFFECnvc  DATE  March  1. 1991. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Paul  C  Tryhus.  Chief.  Policies  and 
Procedures  Division  (161B),  Veterans 
Health  Services  and  Research 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW.. 
Washington,  DC  20420.  (202)  233-2143. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  simply  corrects  editorial 
type  errors  contained  in  VA  regulations 
at  38  CFR  17.56(a).  17.80(a)(4)  and  17.99. 
Sections  17.56(a)  and  17.80(aH4)  are 
being  amended  to  correct  paragraph 
citations.  Section  17.99  is  being 
amended  to  correct  an  aulhonty  citation 
and  to  delete  an  improper  reference.  i.e., 
"subject  to  the  limitations  in  {  17.53;", 
which  has  no  impact  on  the  authority  to 
procure  fee  basis  services,  community 
hospital  or  nursing  home  care  and 
individually  authonzed  services. 

VA  finds  that  good  cause  exists  for 
making  these  amendments  final  without 
previous  publication  of  a  notice  of 
proposed  rulemaking.  All  of  the  changes 
contained  in  these  regulations  are 
technical  ones  designed  to  correct 
erroneous  references  and  citations. 
There  are  no  substantive  changes. 
Public  participation  in  this  rulemaking  is 
therefore  unnecessary  (38  CFR  1 12). 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  wiU  not  be 
published,  these  final  amendments  do 
not  come  within  the  term  "rule"  as 
defined  in  the  Regulatory  Flexibility  Act, 
5  U.S.C.  e01(2),  and  are  therefore  not 
subject  to  the  requirements  of  the  Act. 
These  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612. 

These  final  regulatory  amendments  do 
not  contain  a  major  rule  as  that  term  is 
defined  by  Executive  Order  12291, 
Federal  Regulation.  The  final  regulatory 
amendments  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  and 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  mvestment. 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
foreign-based  markets 

The  Catalog  of  Federal  iTomestic 
Assistance  nmnben  are  84.009  and  SZ.011. 

List  of  Subjects  in  38  CFR  Part  17 

AlcoboUsm,  Claims,  Dental  health. 
Drug  abuse.  Foreign  relations. 
Government  contracts.  Grant 
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programs— health.  Health  care,  Health 
facilities,  Health  professions,  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  home  care, 
Philippines,  Veterans. 

These  amendments  are  promulgated 
under  the  authority  granted  the 
Secretary  of  Veterans  Affairs  by  38 
U.S.C.  210(c). 

Approved;  January  18, 1991 
Edward  |.  Dwwinskl. 
Secretary  of  Veterans  Affairs. 

38  CFR  part  17.  Medical,  is  amended 
as  follows: 

PART  17-(  AMENDED] 

1.  The  authority  citation  for  38  CFR 
part  17  continues  to  read  as  follows: 

Authority:  72  Slat.  1114;  3«  U.S  C.  210. 
unless  otherwise  noted. 


$17.56    [AiMfidad] 

2.  In  1 17.5a.  paragraph  (a),  remove  the 
words  "i  17.4a(g)"  and  add,  in  its  place. 
the  words  "§  17.480)". 

S  17J0    (AiMncMl 

3.  In  S  17.8a  paragraph  {a)(4),  remove 
the  words  "5  17.48(g)"  and  add.  in  its 
place,  the  words  "5  17.48(j)". 

S  17.99    [AiMndad] 

4.  In  §  17.99.  after  the  numbers  "213". 
add  the  words  "and  603";  remove  the 
words  "subject  to  the  limitations  in 

{  17.53";  and  add  an  authority  citation  at 
the  end  of  the  section  to  read  as  follows: 
«        •        •        •        • 
(Authority:  Pub,  L  99-272.  sec.  19011) 
|FR  Doc.  91-2147  Filed  1-29-91;  8:45  am) 

MLLINO  CODE  KUO-OI-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatratlon 

50  CFR  Part  642 

lOocltat  No.  900«5«-O19ei 

Coaatal  Migratory  Palagic  Reaourcea 
of  tha  Quif  of  Maxico  and  South 
Atlantic 

AOENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
Acnotc  Notice  of  closure. 


auMMANY:  The  Secretary  of  Commerce 
(Secretary)  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  Spanish  mackerel  from  the 
Atlantic  migratory  group.  The  Secretary 
has  determined  that  the  commercial 
allocation  for  Atlantic  group  Spanish 
mackerel  was  reached  on  )anuary  25, 
1991.  This  closure  is  necessary  to  protect 


the  overfished  Atlantic  Spanish 
mackerel  resource. 

EFFECTIVE  date:  Closure  is  effective  on 
January  26, 1991.  through  March  31, 1991. 
FOU  FURTHER  INFORMATION  CONTACT. 
Mark  F.  Codcharles,  813-893-3722. 
SUPPLEMENTARY  INFORMATION:  The 
Fisher>'  Management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP),  as 
amended,  was  developed  by  the  South 
Atlantic  and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act,  and 
is  implemented  by  regulations  at  50  CFR 
part  642.  Catch  limits  recommended  by 
the  Councils  for  the  Atlantic  migratory 
group  of  Spanish  mackerel  for  the 
current  fishing  year  (April  1, 1990, 
through  March  31. 1991)  set  the 
commercial  allocation  at  3.14  million 
pounds. 

Under  §  642.22(a).  the  Secretary  is 
required  to  close  any  segment  of  the 
Spanish  mackerel  commercial  fishery 
when  its  allocation  has  been  reached,  or 
is  projected  to  be  reached,  by  publishing 
a  notice  in  the  Federal  Register.  The 
Secretary  has  determined  that  the 
commercial  allocation  for  the  Atlantic 
migratory  group  of  Spanish  mackerel  of 
3.14  million  pounds  was  reached  on 
January  25. 1991.  Hence,  the  commercial 
fishery  for  Atlantic  group  Spanish 
mackerel  is  closed  effective  January  26, 
1991,  through  March  31, 1991.  The 
closure  applies  in  the  EEZ  from  the 
Connecticut/New  York  border 
southward  to  a  line  extending  directly 
east  from  the  Dade/Monroe  County,  FL 
boundary  (25°20.4'  N.  latitude). 

Except  for  a  person  aboard  a  charter 
vessel,  during  the  closure,  no  person 
aboard  a  vessel  permitted  to  fish  under 
a  commercial  allocation  may  fish  for, 
retain,  or  have  in  possession  in  the  EEZ 
Spanish  mackerel  from  the  Atlantic 
migratory  group.  A  person  aboard  a 
charter  vessel  may  continue  to  fish  for 
Spanish  mackerel  from  the  Atlantic 
migratory  group  under  the  bag  limits  set 
forth  in  5  642.28(a)(l)(iv),  provided  the 
vessel  is  under  charter  and  the  vessel 
has  an  annual  charter  vessel  permit 
issued  under  $  642.4(a)(3).  A  charter 
vessel  with  a  permit  to  fish  on  a 
commercial  allocation  is  under  charter 
when  it  carries  a  passenger  who  fishes 
for  a  fee  or  when  there  are  more  than 
three  persons  aboard,  including  operator 
and  crew. 

During  the  closure,  Spanish  mackerel 
from  the  Atlantic  migratory  group  taken 
in  the  EEZ.  including  those  harvested 
under  the  bag  limit,  may  not  be 
purchased,  bartered,  traded,  or  sold. 
This  prohibition  does  not  apply  to  trade 


in  Spanish  mackerel  from  the  Atlantic 
migratory  group  that  were  harvested, 
landed,  and  bartered,  traded,  or  sold 
prior  to  the  closure  and  held  in  cold 
storage  by  a  dealer  or  processor. 

Other  Matters 

This  action  is  required  by  50  CFR 
642.22(a)  and  complies  with  E.G.  12291. 

Authori'y:  16  U.S.C.  1801  et  seq. 
Ust  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated;  January  24, 1991. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

[PR  Doc.  91-2138  Filed  1-25-91;  3:00  pmj 

BILUNO  CODE  3S10-22-M 


50  CFR  Part  650 
[Doet(*t  No.  51222-6240] 
Atlantic  Sea  Scallop  Fiahery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Temporary  adjustment  of  the 
meat-count  and  shell-height  standards. 

summary:  NMFS  issues  this  notice  to 
implement  a  temporary  adjustment  of 
the  meat-count  and  shell-height 
standards  for  the  Atlantic  sea  scallop 
fishery.  This  action  increases  the 
average  meat-count  standard  to  35 
meats  per  pound  (MPP)  (35  meats  per 
0.45  kilogram  (kg))  and  the  shell-height 
standard  to  3%  inches  (87  millimeter 
(mm)). 

EFFECTIVE  DATE:  February  1, 1991. 
through  June  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Kurkul  (Resource  Policy 
Analyst),  Fishery  Management 
Operations.  NMFS  Northeast  Regional 
Office,  508-281-9331. 
SUPPLEMENTARY  INFORMATION: 
Regulations  at  50  CFR  pari  650 
implementing  the  Fishery  Management 
Plan  for  Atlantic  Sea  Scallops  (FMP) 
authorize  the  Director,  Northeast 
Region,  NMFS  (Regional  Director),  to 
adjust  temporarily  the  meat-count/shell- 
height  standards  (standards)  upon 
finding  that  specific  criteria  are  met. 
These  criteria,  which  appear  at 
§  650.22(c),  include  the  finding  that:  (1) 
The  objective  of  the  FMP  would  be 
achieved  more  readily,  or  would  be 
better  served  through  an  adjustment  of 
the  standards;  (2)  the  recommended 
alteration  in  the  standards  would  not 
reduce  expected  catch  over  the 
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following  year  by  more  than  5  percent 
from  that  which  would  have  been 
expected  under  the  prevailing  standard; 
(3)  the  recommended  standards  for  meat 
count  and  shell  height  are  consistent 
with  each  other;  and  (4)  50  percent  of 
the  harvestable  biomass  is  at  scallop 
sizes  smaller  than  those  consistent  with 
the  prevailing  standards,  and  a 
temporary  relaxation  of  the  standards 
would  not  jeopardize  future  recruitment 
to  the  fishery.  Adjusments  of  the 
standards  may  remain  in  effect  for  up  to 
12  months. 

After  consideration  of  the  criteria,  the 
Regional  Director  made  a 
recommendation  to  adjust  the 
standards.  In  accordance  with  the 
regulations,  comments  on  this 
recommendation  were  solicited  from  the 
New  England  Fishery  Management 
Council  (Council),  which  voted  to 
support  the  Regional  Director's 
recommendation,  and  a  public  hearing 
was  January  10. 1991.  Attendance  at  the 
public  hearing  was  low,  and  only  two 
members  of  the  industry  commented. 
The  comments  did  not  address  the 
recommendation  but  were  generally 
critical  of  the  use  of  the  standards  as 
management  measures. 

Three  written  comments  were  also 
received  on  the  recommendation:  two 
from  industry  associations  and  one  from 
a  vessel  owner.  The  comments  from  the 
associations  were  in  support  of  the 
recommended  adjustment.  The  vessel 
owner  supported  the  adjustment  to  the 
meat-count  standard  but  not  the 
adjustment  to  the  shell-height  standard. 

After  consideration  of  the  full  record, 
including  (1)  comments  from  the  public, 
(2)  comments  from  the  Council,  (3) 


available  resource  and  assessment 
information,  and  (4)  available 
information  on  the  fishery  and  the 
industry,  the  Regional  Director  is 
adjusting  the  standards  to  35  MPP  with 
a  corresponding  shell-height  standard  of 
3%  inches  for  the  period  February  1, 
1991,  through  June  30, 1991. 

This  adjustment  to  the  standards 
coincides  with  the  end  of  the  10-percent 
spawning-season  adjustment  approved 
under  Amendment  2  to  the  FMP  (53  FR 
23634.  June  23, 1988).  These  standards 
were  also  adjusted  in  1990  at  the  end  of 
the  spawning  season  adjustment  period 
(55  FR  4813.  February  9. 1990). 

Survey  information  shows  that, 
although  abundance  and  recruitment 
values  for  the  sea  scallop  resource  are 
among  record  highs,  the  resource  is 
dominated  by  small  scallops  and  large 
scallops  are  scarce.  The  scarcity  of  large 
scallops  for  mixing  with  the  small, 
abundant  scallops  makes  attaining  an 
average  MPP  standard  difficult.  Vessel 
costs  increase  because  additional  time 
and  fuel  must  be  spent  in  search  of  large 
scallops,  discard  mortality  of  small 
scallops  increases,  and  landings 
decrease  despite  high  resource 
abundance.  These  factors  conflict  with 
the  objectives  of  the  FMP  and  criterion 
1. 

This  action  meets  criterion  2  because 
catches  are  not  expected  to  be  reduced 
in  1992  by  more  than  5  percent.  In 
addition,  the  standards  for  meat  count 
and  shell  height  are  consistent  with  each 
other  and  conform  to  criterion  3. 

Criterion  4  states  that  50  percent  of 
the  harvestable  biomass  must  be  at 
sizes  smaller  than  the  prevailing 
standard  (30  MPP).  Recent  survey 


results  show  that  80  percent  of  the 
harvestable  biomass  consists  of  scallops 
smaller  than  30  MPP;  thus,  this  portion 
of  criterion  4  is  met.  Criterion  4  also 
states  that  a  temporary  relaxation  of  the 
standards  must  not  jeopardize  future 
recruitment  to  the  fishery.  Sea  scallops 
have  their  first  significant  spawning  at 
age  4.  Age-4  sea  scallops  range  from  30 
count  to  50  count.  The  Regional  Director 
recognizes  that  caution  must  be 
exercised  when  recommending  a 
temporary  adjustment  to  the  meat-count 
standard  within  this  range.  It  is  unlikely 
that  an  adjustment  of  this  magnitude  for 
5  months  will  jeopardize  future 
recruitment  to  the  fishery. 

This  temporar>'  adjustment  will  be 
effective  Februar>'  1, 1991.  through  June 
30, 1991.  During  this  period,  the  meat- 
count  standard  will  be  35  MPP  (35  meats 
per  0.45  kg),  and  the  shell-height 
standard  3^8  inch  (87  mm).  On  July  1. 
1991.  the  standards  will  revert  to  30  MPP 
(30  meats  per  0.45  kg)  and  3  4  inches  (89 
mm)  shell  height.  This  ad|ustment  will 
allow  the  sea  scallop  fishery  to  remain 
economically  viable  while  the 
predominately  small  sea  scallops,  which 
grow  rapidly,  reach  har\'estable  sizes  ' 
under  the  30  MPP  standard. 

List  of  Subjects  in  50  CFR  Pari  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  2i.  1991. 
Richard  H.  Schaefer,  , 

Di  rector  of  Office  of  Fisheries.  Conservation 
and  Management.  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-2136  Filed  1-29-91;  8:45  am) 
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summary:  Thia  document  withdraws  a 
proposed  rule  to  change  the  quality 
requirements  for  domestic  shelled 
filberts/hazelnuts  by  reducing  from  2 
percent  to  1  percent  the  tolerance  for  the 
major  defects  of  mold,  insect  injury, 
rancidity,  and  decay.  This  document 
also  withdraws  a  proposal  to  make  the 
same  changes  in  the  quality 
requirements  for  imported  shelled 
filberts/hazelnuts  under  section  999.400. 
After  review  of  the  comments  received 
on  the  proposed  and  available 
information  and  data,  it  has  been 
determined  that  there  is  insufficient 
evidence  to  support  a  reduction  in  the 
tolerance  level. 

IFFECnvc  OATC  January  30. 1991. 
KM  FUHTMIH  IMF0RMAT10M  COMTACT 
Patricia  A.  Petrella.  Marketing  Order 
Administration  Branch,  F&V,  AMS. 
USDA,  P.O.  Box  96456.  room  2525.  South 
Building.  Washington,  DC  20090-6456; 
telephone  (202)  475-3920. 
•UPfLCMENTARY  INFORMATION:  This 
action  withdraws  a  proposed  rule  under 
Marketing  Order  982.  as  amended  (17 
CFR  part  982).  regulating  the  handling  of 
filberts/hazelnuts  grown  in  Washington 
and  Oregon.  This  order  is  effective 
pursuant  to  the  Agricultural  Marketing 
Agreement  Act  of  1937  (17  U.S.C.  801- 
674),  as  amended. 

On  June  7, 1990.  a  proposed  rule  was 
published  in  the  Federal  Register  (55  PR 
23205)  to  change  the  quality 
requirements  for  domestic  shelled 


filberts/hazelnuts  by  reducing  from  2 
percent  to  1  percent  the  tolerance  for  the 
major  defects  of  mold,  insect  injury, 
rancidity,  and  decay  The  proposal 
would  have  also  made  a  corresponding 
change  in  section  999.400  of  the  import 
regulations  which  affect  imported 
shelled  filberts/hazelnuts.  That  section 
requires  that  imports  of  filberts/ 
hazelnuts.  That  section  requires  that 
imports  of  filberts/hazelnuts  meet  the 
same  quality  requirements  as  applicable 
to  domestic  shipments  of  filberts/ 
hazelnuts  under  the  marketing  order. 
Comments  were  requested  on  the 
proposal  from  interested  persons 
through  July  9. 1990. 

The  US.  Department  of  Agriculture 
(Department)  received  a  request  filed  on 
behalf  of  the  Association  of  Food 
Industries.  Inc.,  (AFl)  to  extend  the 
comment  period  on  the  proposed  rule  in 
order  to  provide  more  time  for  interested 
persons  to  analyze  the  proposed  rule 
and  prepare  comments.  Subsequently, 
the  Department  extended  the  comment 
period  by  60  days  until  September  7, 
1990. 

The  Department  received  132 
comments  on  the  proposal.  Fourteen 
comments  were  in  opposition,  and  118 
comments  were  in  favor  of  the  proposed 
rule.  Comments  in  favor  of  the  proposed 
rule  were  received  from  interested 
filbert/hazelnut  growers,  the  Filbert/ 
Hazelnut  Marketmg  Board  (Board),  the 
Associated  Oregon  Hazelnut  Industries 
(AOHI),  and  other  interested 
organizations. 

Comments  in  favor  of  the  proposed 
rule  stated  that  the  filbert/hazelnut 
industry  needs  to  provide  the  domestic 
market  with  a  consistent  quality  product 
to  improve  consumption.  Most  of  the 
commenters  asserted  that  Turkish 
filberts/hazelnuts  imported  into  the  U.S. 
are  of  an  inferior  quality  and  users  of 
filberts/hazelnuts  cannot  be  assured 
that  they  will  receive  a  good  quality 
product  each  time  they  purchase  them. 
The  commenters,  however,  did  not 
provide  sufficient  evidence  to  support 
this  contention  or  to  demonstrate  that 
the  1  percent  level  would  improve 
consumption.  Also,  the  commenters 
stated  that,  currently,  the  domestic 
industry  is  voluntarily  packing  to  a  1 
percent  tolerance  level.  The  industry  is 
concerned  that  some  handlers  may  not 
comply  with  this  practice  in  the  future. 
The  14  comments  in  opposition  to  the 
proposed  rule  were  received  from  the 


Italian  and  Turkish  governments,  two 
consumer  organizations  (Public  Voice 
and  Consumers  for  World  Trade),  nine 
importers,  and  the  AFI.  which  is  a  trade 
organization  representing  400  food 
companies  in  the  domestic  and 
international  food  trade. 

The  Italian  government  indicated  that 
Italian  filberts/hazelnuts  have  distinct 
characteristics  that  differentiate  them 
from  the  domestic  product,  and,  because 
of  these  characteristics,  it  is 
impracticable  to  apply  a  reduced 
tolerance  to  the  imported  product.  Also, 
according  to  the  Italian  govertunent,  the 
change  appears  to  be  in  direct 
contravention  of  the  General  Agreement 
on  Tariffs  and  Trade  (GATT).  The 
Italian  government  also  stated  that  Italy 
is  not  aware  of  any  evidence  reflected  in 
the  current  rulemaking  record  which 
suggests  a  change  in  circumstances 
since  the  issue  was  raised  four  years 
ago. 

The  Turkish  government  has  similar 
concerns;  however,  they  asserted  that 
since  Turkey  is  the  largest  producer  and 
exporter  of  filberts/hazelnuts  to  the 
United  States,  the  Turkish  government  is 
concerned  that  the  proposal  to  reduce 
the  tolerance  level  inevitably  singles  out 
Turkey  as  its  main  target. 

The  consumer  organizations 
commented  that  the  implementation  of 
the  1  percent  tolerance  level  could  have 
a  serious  impact  on  importers  since  the 
majority  of  imported  filberts/hazelnuts 
may  not  meet  the  1  percent  level.  Also, 
they  asserted  that  there  is  no  evidence 
that  consumers  and  users  are 
dissatisfied  with  the  quahty  of  imported 
filberts/hazelnuts  currently  being 
received. 

Most  of  the  importers  commented  thai 
they  were  satisfied  with  the  quality  of 
imported  filberts/hazelnuts  that  they 
purchased.  Also,  the  importers  asserted 
that  changing  the  tolerance  level  when 
there  are  no  major  quality  issues  which 
affect  filberts/hazelnuts  will  not  likely 
enhance  their  marketability.  Both  the 
importers  and  the  AFI  believe  that 
consumer  acceptance  of  filberts/ 
hazelnuts  is  more  related  to  a  preference 
for  other  nuts,  coupled  with  historically 
inadequate  supplies  of  domestic 
filberts/hazelnuts,  than  to  increasing 
minimum  quality  factors  for  filberts/ 
hazelnuts.  Importers  contend  that  the 
imported  product  has  a  higher  oil 
content  and  a  flavor  preferred  by  some 
users  over  domestic  supplies. 
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The  AFI  commented  that  the  Board's 
recommendation  contained  no  evidence 
that  implementation  of  more  restrictive 
tolerances  will  strengthen  the  domestic 
market.  Also,  exporters  would  be  less 
willing  to  ship  filberts/hazelnuts  to  the 
United  States  if  more  restrictive 
regulations  were  in  effect,  because  the 
exporters  bear  the  risk  of  transportation 
costs  when  shipments  are  rejected.  The 
AFI  asserted  that  the  domestic  industry 
has  been  looking  forward  to  increases  in 
production  for  several  years;  however, 
this  has  not  occurred  because  of  unusual 
weather,  diseases,  and  crop  cycles.  For 
this  reason,  the  AFI  commented  that 
imports  continue  to  be  needed,  not  only 
to  provide  users  with  product 
characteristics  they  desire,  but  also  to 
ensure  sufficient  commodity  supply  to 
meet  demand. 

The  AFI  asserted  that  a  restriction 
from  2  percent  to  1  percent  would  halt 
imports  of  filberts/hazelnuts,  thereby 
depriving  domestic  purchasers  both  of 
their  choice  between  domestic  and 
foreign  commodity  alternatives  and  of 
the  foreign  product  they  often  prefer. 
The  AFI  asserted  that  the 
implementation  of  the  proposal  would 
involve  substantial  costs  to  society,  i.e.. 
consumers,  producers,  importers,  and 
foreign  exporters. 

Based  on  the  Department's  review  of 
the  comments  and  available  information 
and  data,  it  is  hereby  determined  that 
the  record  does  not  support  a  reduction 
in  the  tolerance  for  major  defects  in 
domestic  and  imported  shelled  filberts/ 
hazelnuts  from  2  percent  to  1  percent. 
There  is  insufficient  evidence  to  support 
the  contention  that  such  a  change  would 
cause  an  increase  in  U.S.  consumption 
of  filberts/hazelnuts. 

List  of  Subjects 

7  CFR  Part  982 

Filberts/hazelnuts,  Marketing 
agreements.  Nuts,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  999 

Dates,  Filberts/hazelnuts,  Food  grades 
and  standards.  Imports,  Nuts,  Prunes, 
Raisins,  Reporting  and  recordkeeping 
requirements.  Walnuts. 

"Therefore,  the  proposed  rule 
published  in  the  Federal  Register  on 
June  7, 1990,  (55  FR  23205)  is  hereby 
withdrawn. 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674 

Dated:  January  25, 1991. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 
|FR  Doc.  91-2165  Filed  1-29-91;  8:45  am] 
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7  CFR  Parts  1209, 1211,  and  1212 
lFV-90-155] 

Invitation  To  Sulmtit  Proposals  for 
Muaitroom  Promotion,  Reaaarch,  and 
Consumer  Information  Order;  Paean 
Promotion  and  Reaaardt  Plan;  and 
Lima  Raaaarcft,  Promotion,  and 
Consunter  Information  Order 

aqency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Invitation  to  submit  proposals 
for  initial  plans/orders. 

SUMMARY:  Interested  persons  are  invited 
to  submit  proposals  for  promotion  and 
research  plans/orders,  or  components  of 
proposed  plans/orders,  for  pecans, 
limes,  and  mushrooms  as  provided  for 
by  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (Act).  The  Act 
authorizes  national  industry  funded 
research  and  promotion  programs. 
Interested  persons  are  also  invited  to 
submit  views  on  whether  it  would  be 
beneficial  to  hold  public  meetings  during 
an  ensuing  comment  period  to  discuss 
the  proposals. 

DATES:  Proposals  must  be  received  by 
March  1,  1991,  to  be  ensured  of 
consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  proposals  for 
initial  plans.  Proposals  should  be  sent  in 
triplicate  to;  Docket  Clerk.  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2525-S,  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
Please  state  that  your  comments  refer  to 
Docket  Number  FV-90-155  and  specify 
the  commodity  to  which  your  comment 
applies.  Comments  received  may  be 
inspected  at  the  office  of  the  Docket 
Clerk,  USDA-AMS,  room  2525.  South 
Building.  14th  and  Independence 
Avenue  SW.,  between  8  a.m.  and  4;30 
p.m.  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  following  individuals  at  the  above 
address;  or  facsimile  number  202-447- 
5698  or  telephone;  (1)  Richard  Schultz 
245-5172  for  mushrooms;  or  (2)  Jim 
Wendland  475-3916  for  pecans  and 
limes. 

SUPPLEMENTARY  INFORMATION:  The  Act 

(Pub.  L.  101-624)  signed  on  November 
28, 1990,  authorizes  the  Secretary  of 
Agriculture  to  establish  national 
promotion  and  research  programs  for 
pecans,  limes,  and  mushrooms.  The 
programs  would  be  funded  by 
assessments  which,  in  accordance  with 
the  provisions  of  the  Act.  are  not  to 


exceed  $0.02  per  pound  of  pecans  and 
$0.01  per  pound  of  limes  and  mushrooms 
both  on  domestic  pecans,  limes,  and 
mushrooms  and  on  pecans,  limes,  and 
mushrooms  imported  into  the  United 
States.  The  programs  would  be  operated 
by  administrative  bodies  appointed  by 
the  Secretary  of  Agriculture.  The  Pecan 
Marketing  Board  would  consist  of  15 
members,  the  Lime  Board  11  members, 
and  the  Mushroom  Council  four  to  nine 
members. 

Pursuant  to  the  Act,  any  person  or 
association  of  persons  who  may  be 
affected  by  its  provisions  may  submit 
proposal  for  a  plan/order.  Accordingly, 
notice  is  hereby  given  that  the 
Department  of  Agriculture  will  receive 
written  proposals  for  these  promotion 
and  research  plans/orders,  or  for 
various  provisions  thereof. 

Interested  persons  are  also  invited  to 
submit  views  on  whether  it  would  be 
beneficial  to  hold  public  meetings  to 
discuss  any  proposed  plan/order  which 
may  be  proposed  by  the  Department. 
Any  meetings  scheduled  would  likely  be 
held  dunng  the  comment  period  of  such 
a  proposed  rule. 

In  submitting  proposals,  interested 
persons  shall  include:  (1)  The  proposed 
plan/order  language;  (2)  a  separate 
description  of  the  proposed  plan/order 
provisions;  (3)  an  explanation  of  the 
proposed  plan/order  provisions;  (4) 
identification  of  the  section  of  the  Act 
that  would  be  implemented  by  a  plan/ 
order  provision;  and  (5)  any  other 
pertinent  information  concerning  a 
proposal  that  would  assist  in  this 
process  of  implementing  the  Act. 

All  proposals  consistent  with  the  Act 
will  be  published  in  the  Federal  Register 
for  public  comment.  All  views  received 
will  be  considered  in  the  development  of 
final  plans/orders. 

List  of  Subjects  in  7  CFR  Parts  1209, 
1211,  and  1212 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Fruit  and  vegetable  products. 
Limes,  Marketing  agreements. 
Mushrooms,  Nuts,  Pecans,  Promotion, 
Reporting  and  recordkeeping 
requirements. 

Authority:  The  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990:  Pub.  L. 
101-624;  Title  XIX. 

Signed  al  Washington,  DC,  January  25, 
1991. 

Daniel  Haley, 
Administrator 
|FR  Doc.  91-2166  Filed  1-29-91;  8:45  amj 
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10CFRPart35 


QuaMy  Aaauranca  In  the  Medical  Um 
«r  Byproduct  MatarW;  MMting 

miiWfT  Nvdear  Regulatory 
ComniMtoiL 

:  Notice  of  oieeUng. 


:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  plans  to 
convene  ■  public  meeting  with 
representative*  of  the  Agreement  States 
to  diacuM  a  proposed  rule,  draft 
regulatory  gvide.  and  other  applicable 
guidance  concerning  quality  assurance 
in  the  medical  use  of  byproduct 
maleriaL 

dates:  The  meeting  will  be  held 
Thursday  and  Friday.  February  7  and  8. 
1901  and  will  begin  at  9  a.m.  and  end 
about  S  p.m^  eadi  day. 
AOOnnan:  Reaidence  Inn.  2000 
Wiaward  Way.  San  Mateo.  CA  94404. 
RM  wwTut  iwnwaTiow  contact: 
Dr.  Anthony  N.  Tae.  Regulation 
Development  Branch.  Mail  Stop  NL/S- 
129.  U.S.  Nuclear  Regulatory 
Commiaaion.  Waahington.  DC  20S55, 
tefepbone  (301)  402-3797. 
II l—MTBnr  fOWMATIOM:  A 

proposed  rule  waa  published  in  the 
Fedeid  Wail^lnr  on  fanuary  16. 1990  |S5 
FR 1439]  which  described  a 
perfomaocfr-baaed  quality  assurance 
program  that  the  NRC  believes  should 
be  incorporated  into  each  licensee's 
medical  uae  prayrani.  The  proposed  rule 
also  contains  certain  modifications  to 
the  deHnition  of  the  teim 
miaadministratioa  and  to  the  related 
reporting  and  recordkeeping 
requirements.  The  NRC  has  also 
prepared  a  draft  regulatory  guide  that 
contains  specific  quality  assurance 
procedures  that  could  be  used  by  the 
licensee*  to  establish  a  QA  program  that 
meets  the  performance-based  rule. 

The  purpose  of  the  meeting  is  to 
conduct  a  roundtable  discussion  on  the 
proposed  rule,  draft  regulatory  guide, 
and  other  applicable  guidance  with  the 
representatives  of  the  Agreement  States. 

The  draft  regulatory  guide  is  available 
for  inspection,  and  copying  for  a  fee.  at 
the  NRC  Public  Document  Room,  2120  L 
Screet  (Lower  Level)  NW.,  Washington. 
DC  A  transcript  of  the  forthcoming 
meeting  will  be  available  by  about 
March  4. 1991  at  the  NRC  Public 
Document  Room. 

Conduct  of  the  Meeting 

The  meeting  will  be  chaired  by  Mr. 
John  Telford.  Chief.  Rulemaking  Section. 
Regulation  Development  Branch. 


Division  of  Regulator}'  Applicaliona. 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission 
The  meeting  will  be  conducted  lo  a 
manner  that  will  facilitate  the  orderly 
conduct  of  business. 

The  following  procedures  apply  to 
public  participation  in  the  meeting: 

1.  At  the  meeting,  questions  or 
statements  from  attendees  other  than 
participants  (i.e..  representatives  of  the 
Agreement  States  and  designated  NRC 
staff)  will  be  entertained  as  time 
permits. 

2.  Seating  for  the  public  will  be  on  a 
first  come — first  served  basis. 

Dated  at  Rcx:kville.  Maryland,  this  23rd  day 
of  Januury  1^1 

For  the  Nuclear  ReguUlory  Commission. 
Sbar  Bahadur. 

Chief.  Regulation  Development  Branch. 
Division  of  Regulatory  Applications.  Office  of 
Nuclear  Regulatory  Research 
|FR  Doc.  91-2152  Filed  1-29-ffl.  B:45  am| 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1700, 1701, 1702,  and 
1704 

Rule  Review  Under  the  ReguHrtory 
FleKlbmty  Act 

agency:  Consumer  Product  Safely 

Commission. 

ACnOM:  Notice  of  review  of  rules  and 

availability  of  report.  


J»v:  The  Commission  has 

completed  its  review  of  four  rules  issued 
under  the  Poison  Prevention  Packaging 
Act  that  were  in  existence  on  January  1. 
1981.  The  purpose  of  this  review  was  lo 
determine  whether  rules  issued  before 
enactment  of  the  R^ulatory  Flexibility 
Act,  which  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  should  be  continued  without 
change,  amended,  or  revoked. 

The  Commission  has  considered  the 
provisions  of  these  rules,  and  their 
economic  impact,  if  any,  on  the  firms 
and  organizations  subject  to  the  rules, 
and  other  relevant  information.  The 
Commission  has  determined  that  no 
further  action  with  respect  to  any  of 
these  rules  is  warranted  by  the 
Regulatory  Flexibility  Act.  A  report  on 
this  rule  review,  entitled  "Regulatory 
Flexibility  Act  Review.  Poison 
Prevention  Packaging  Act  Rules  "  is 
available  on  request. 
AOOflESSES:  Requests  for  copies  of  the 
report  should  be  addressed  to  the  Office 
of  the  Secretary.  Consumer  Product 


Safety  Commiesion.  Washington.  DC 

20207. 

FOR  FUtrraCft  INFOmHATION  CONTACT. 

Marcia  Robbins.  Directorate  for 
Economic  Analysis.  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207.  telephone:  (301)  492-6962;  or 
Allen  F.  Brauninger.  Attorney.  Office  of 
the  General  Counsel  Consumer  Product 
Safety  Commission,  Waahington.  DC 
20207.  telephone;  (301)  492-6980. 
SUMUMSNTARV  INFOHMATION:  The 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  chapter  6)  became  effective  on 
lanuary  1. 1981.  and  generally  requires 
Federal  agencies  to  evaluate  the 
economic  impact  of  their  rules  on  small 
entities.  The  term  "small  entity"  is 
defined  by  the  RFA  to  include  small 
business,  small  not-for-profit 
organizations,  and  small  counties,  cities, 
and  other  local  governmental 
jurisdictions.  Section  810  of  the  RFA  (5 
U.S.C.  810)  requires  agencies  to  review 
all  rules  in  existence  on  fanuary  1. 1981. 
which  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  this  review  is  to 
determine  whether  the  rules  under 
consideration  should  be  continued 
without  change,  amended,  or  revoked, 
consistent  with  the  purposes  of  the 
statutes  vtrtiich  they  implement,  to 
minimize  any  significant  economic 
impact  which  they  may  have  on  small 
entities.  Section  610  of  the  RFA  requires 
agencies  to  consider  the  following 
factors  with  respect  to  each  of  the  rules 
under  review: 

(1)  The  continued  need  for  the  rule, 

(2)  The  nature  of  complaints  or 
comments  about  the  rule  received  from 
the  public. 

(3)  The  complexity  of  the  rule. 

(4)  The  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules,  and  to  the  extent 
feasible,  with  rules  of  state  and  local 
governments. 

(5)  The  length  of  time  since  the  rule 
has  been  evaluated,  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the 
area  affected  by  the  rule. 

In  the  Federal  Register  of  January  30, 
1990  (55  FR  3071).  the  Commission  began 
its  review  of  existing  rules  issued  under 
the  Poison  Prevention  Packaging  Act 
(PPPA)  by  publishing  a  notice  which 
listed  four  rules  issued  under  provisions 
of  the  PPPA  which  may  have  an 
economic  impact  on  small  entities.  The 
rules  listed  in  that  notice  are  codified  in 
title  16  of  the  Code  of  Federal 
Regulations  by  the  following  part 
numbers; 
1700 — Poison  Prevention  Packaging 


Fodval  Rogbter  /  Vol.  S6.  ^4o.  20  /  Wednesday,  januaiy  90.  IflQl  /  Propoaed  Roies 


3<Z7 


1701 — Statements  of  Pobcy  and 

Interpretation 
1702 — Petitions  for  Exemption  from 

Poison  Prevention  Packaging  Act 

Requirements;  Petition  Procedures 

and  Requirements 
1704 — Applications  for  Exemption  from 

Preemption 

The  notice  of  January  30, 1990.  gave  a 
brief  description  of  the  provisions  of 
each  rule,  the  need  for  the  rule,  and  its 
legal  basis.  The  notice  also  invited 
written  comments  on  the  rules  under 
consideration.  No  comments  were 
received. 

After  considering  the  provisions  of 
each  rule,  its  economic  impact,  if  any,  on 
small  entities  subject  to  its  provisions, 
and  other  relevant  information,  the 
Commission  has  concluded  that  no 
further  action  with  regard  to  any  of  the 
rules  is  warranted  by  section  610  of  the 
RFA. 

The  Commission  has  published  a 
report  on  this  RFA  rule  review.  This 
report,  entitled  "Regulatory  Flexibility 
Act  Review,  Poison  Prevention 
Packaging  Act  Rules,"  is  available 
without  charge  by  writing  to  the  Office 
of  the  Secretary.  Consumer  Product 
Safety  Commission,  Washington.  DC 
20207,  or  by  calling  (301)  492-6800 

Dated:  fanuary  25. 1991. 
Sadye  E.  Dimn, 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  91-2196  Filed  1-29-91:  ft45  am| 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  42 
IPuMic  Notica  13291 

Visas:  Documentation  of  Immigrants; 
immigration  Benefits 

agency:  Bureau  of  Consular  Affairs, 

DOS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  the  Department's  visa 
regulations.  {  42.72  of  part  42,  title  22, 
Code  of  Federal  Regulations,  to 
implement  the  provisions  of  sections  143 
(a)  and  (b)  of  the  Immigration  Act  of 
1990,  Public  Law  101-649.  Sections  154 
(a)  and  (b)  confer  immigration  benefits 
upon  certain  aliens  who  are  natives  of 
and/or  resident  in  Hong  Kong. 
Specifically,  section  154  (a)  and  (b) 
authorize  the  issuance  of  immigrant 
visas  having  an  extended  period  of 
validity  to  aliens  chargeable  to  the 
foreign  state  limitation  for  Hong  Kong 


who  are  classifiable  under  certain 

immi^nt  prefierences  and  to  aliens  who 

qualify  for  issuance  of  a  visa  under  the 

provisions  of  sectioa  124  of  Public  Law 

101-049. 

DATES:  Written  comments  must  be 

received  in  duplicate  on  or  before  March 

1.1991. 

ADomsses:  Interested  persons  are 

invited  to  submit  comments  in  duplicate 

to:  Director,  Office  of  Legislation. 

Regulations  and  Advisory  Assistance. 

Visa  Office.  Department  of  State, 

Washington,  DC  20522-0113. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cornelius  D.  Scully,  m.  Director.  Office 
of  Legislation,  Regulations  and  Advisory 
Assistance,  Visa  Office  (202)  683-1184. 


Public  Law  101-649  Background 

The  Immigration  Act  of  1990.  Public 
Law  101-640,  contains  several 
provisions  explicitly  designed  to  benefit 
aliens  who  are  natives  of  and/or 
resident  in  Hong  Kong.  Among  these 
provisions  are  sections  154  (a)  and  (b). 

Sections  154  (a)  and  (b)  authorize, 
upon  request  of  a  beneficiary  alien,  the 
issuance  to  the  ahen  of  an  immigrant 
visa  with  an  extended  period  of  validity, 
beyond  that  provided  for  in  section 
221(c)  of  the  Immigration  and 
Nationality  Act  A  beneficiary  alien  may 
elect  the  extended  period  of  validity 
either  at  the  time  of  actual  visa  issuance 
or  within  four  months  thereafter. 

Aliens  entitled  to  benefit  from  this 
provision  are  (1)  aliens  resident  in  Hong 
Kong  who  are  issued  visas  under  section 
124  of  Public  Law  101-649;  (2)  aliens 
chargeable  to  the  foreign  state  limitation 
for  Hong  Kong  resident  in  Hong  Kong  as 
of  the  date  of  enactment  of  Public  Law 
101-649  who  are  issued  immigrant  visas 
during  fiscal  year  1991  as  preference 
immigrants  under  sections  203(a)  (1).  (2), 
(4),  and  (5)  of  the  Immigration  and 
Nationality  Act;  and  (3)  aliens 
chargeable  to  the  foreign  state  limitation 
for  Hong  Kong  resident  in  Hong  Kong  as 
of  the  date  of  enactment  of  Public  Law 
101-649  who  are  issued  immigrant  visas 
during  fiscal  year  1992  and  thereafter  as 
preference  immigrant  under  sectyion 
203(a)  (1).  (2).  (3),  and  (4).  or  203(b)(1)  of 
the  Inimigration  and  Nationiality  Act,  as 
amended  by  Public  Law  101-649. 

In  order  to  quality  for  this  benefit,  the 
alien  must  be  resident  in  Hong  Kong  as 
of  November  29, 1990,  the  date  of 
enactment  Public  Law  101-649. 
Continuing  residence  in  Hong  Kong 
following  the  date  of  enactment  is  not 
required.  Accordingly,  an  alien 
otherwise  qualified  for  this  benefit  who 
subseuqently  moves  from  Hong  Kong  to 
another  part  of  the  world  can 


nonetheleae  make  nse  of  this  benefit  at 
such  time  at  he  or  she  actually  applied 
for  an  immigrant  visa.  Thus,  while  most 
beneficiaries  will  apply  for  their 
immigrant  visa  at  the  U.S.  Consnlste 
General  at  Hong  Kong,  the  Department 
anticipates  that  some  msy  eventually 
make  such  applicabon  at  another 
iuuiiiyaut  visa  issuing  office. 

Section  154(b)  also  provides  that  a 
bebeficiary  alien  whose  entitlement  to 
immigrant  dasstfication  and  to  visa 
issuance  is  based  npon  the  alien's  being 
a  child  within  the  meaning  of  section 
101(b)  of  the  Immigration  and 
Nationality  Act  shall  not  lose  such 
entitlement  because  the  alien  hat 
ceased  to  be  a  child  during  the  period 
between  issuance  of  the  visa  and 
appUcation  for  admission  into  the 
United  States  for  permanent  residence. 

Finally,  an  alien  who  decides  to  make 
use  of  the  extended  validity  period  must 
prior  to  af^lying  for  admission  for 
permanent  residence,  notify  a  consular 
officer  of  hs  or  her  intention  to  do  so. 
Upon  such  notification,  the  consular 
officer  is  required  to  determine  that  the 
alien  remains  admissible  as  an 
immigrant. 

If  the  consular  officer  detemines  that 
the  alien  remains  admissible  as  en 
immigrant,  he  or  she  will  endorse  the 
immigrant  visa  to  reflect  that 
determination.  The  endorsement  will  be 
valid  for  a  period  of  four  months.  If.  for 
some  reason,  the  alien  fails  to  apply  for 
admission  within  the  four-month  period, 
the  alien  will  have  to  again  seek  a 
redetermination  of  admissibility  and  a 
second  endorsement  also  valid  for  four 
months.  If  an  alien  should  delay  travel 
beyond  the  ultimate  expiration  date  of 
January  1.  2002,  the  alien  would  lose  the 
benefit  of  the  redetermination  and 
endorsement  procedure  and  be  required 
to  follow  normal  immigrant  visa 
requirements  and  procedures. 
Discussion  of  Proposed  RegulatioDS 

Section  42.72  would  be  amended  by 
adding  paragraph  (e).  Paragraph  (e)(1) 
would  provide  that  beneficiary  aliens 
may,  either  at  the  time  of  visa  issuance 
or  within  the  four  months  thereafter, 
request  that  their  immigrant  visa  be 
made  valid  until  January  1,  2002.  If  the 
alien  so  requests  at  the  time  of  visa 
issuance,  the  extended  validity  date  will 
be  noted  the  face  of  the  visa.  Lf  a 
beneficiary  ahen  does  not  so  request  at 
the  time  of  visa  issuance,  the  visa  will 
be  issued  for  the  standard  validity 
period  set  forth  in  paragraphs  (a)  and  (d) 
of  S  42.72.  If  a  beneficiary  alien  requests 
the  extended  validity  period  after  visa 
issuance,  but  within  four  months 
following  the  date  of  visa  issuance,  the 
consular  officer  will  is^'ie  the  ahen 
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officer  will  issue  ihe  alien  a  replacement 
visa  bearing  the  extended  expiration 
date  rather  than  annotating  the  original 
visa. 

Paragraph  (e)(ii)  would  describe  the 
beneficiary  aliens  in  ihe  manner  set 
forth  in  sections  154(a)  and  (b). 

Paragraph  (e)(iii)  would  provide  that  a 
beneficiary  alien  whose  entitlement  to 
visa  isasuance  was  based  upon  the 
alien's  being  a  "child"  within  the 
meaning  of  section  101(b)(1)  of  the 
Immigration  and  Nationality  Act  will 
not  cease  to  be  entitled  to  the  visa 
because  the  alien  has  reached  age 
twenty-one  or  has  married. 

Paragraph  {e)(iv)  would  establish  the 
procedure  for  redetermination  of  a 
beneficiary  alien's  admissibility  to  the 
United  Stales  prior  to  actual  application 
for  admission  for  permanent  residence. 
Whenever  an  alien  receives  a  visa 
having  extended  validity,  the  consular 
officer  is  required  to  notify  the  alien  in 
writing  of  the  requirement  for  a 
redetermination  of  admissibility.  Once 
the  alien  formulates  plans  for  travelling 
to  the  United  States  to  apply  for 
admission  for  permanent  residence,  the 
alien  must  notify  the  consular  officer  of 
those  plans.  Upon  notification,  the 
consular  officer  will  schedule  an 
appointment  for  the  alien  so  that  the 
redetermination  can  be  made.  The 
appointment  will  be  scheduled  no 
sooner  than  four  months  preceding  the 
alien's  contemplated  date  of  travel  to 
the  United  States.  The  consular  officer 
will  inform  the  alien  what  documents,  if 
any.  the  alien  must  present  at  the  time  of 
appointment. 

If  the  consular  officer  determines  that 
the  alien  remains  admissible  to  the 
United  States  for  permanent  residence, 
he  or  she  will  endorse  the  alien's  visa  to 
reflect  that  determination.  If  the 
consular  officer  finds  that  the  alien  is 
not  admissible  for  permanent  residence, 
the  consular  officer  will  revoke  the 
immigrant  visa,  following  the 
requirements  and  procedures  for  visa 
revocation  set  forth  in  i  42.82  of  part  42. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  Executive 
Order  12291  nor  is  it  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  22  CFR  Part  42 

Aliens.  Immigrants,  Visas,  Validity  of 
visa. 

Accordingly,  part  42  would  be 
amended  to  read; 

PART  42-{AMENDED] 

1.  The  authority  citation  for  part  42 
would  continue  to  read: 


Authority:  Sec  104.  66  Stal.  174.  8  US  C. 
1104.  sec.  109(b)(1).  91  Stat.  847;  sec.  103, 104 
Slal.  498S. 

2.  Section  42.72  would  be  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  42.72    Validity  of  Visa. 
•         *         •         *         • 

(e)  Aliens  Chargeable  to  the  Foreign 
Slate  Limitation  for  Hong  Kong  Under 
the  fVovisions  of  section  124  of  Public 
Law  101^69. 

(1)  Notwithstanding  the  provisions  of 
paragraphs  (a)  through  (d)  of  this 
section,  the  period  of  validity  of  an 
immigrant  visa  issued  to  an  immigrant 
described  in  paragraph  (e)(2)  of  this 
section  may,  at  the  request  of  the 
applicant,  be  extended  until  January  1, 
2002,  if  the  applicant  so  requests  either 
at  the  time  of  issuance  of  the  visa  or 
within  four  months  thereafter.  If  an 
applicant  entitled  to  issuance  of  an 
immigrant  visa  having  an  extended 
period  of  validity  fails  to  request 
extended  validity  at  the  time  of  issuance 
but  subsequently,  within  four  months 
thereafter,  requests  that  the  validity  be 
extended  pursuant  to  this  paragraph,  the 
consular  officer  shall  issue  a 
replacement  visa  to  the  alien  in 
accordance  with  the  provisions  of 
§  42.74(b). 

(2)  An  immigrant  may  request  the 
extended  period  of  validity  provided  for 
in  paragraph  (e)(1)  of  this  section  if  he  or 
she 
(ills 

(A)  Resident  in  Hong  Kong  as  of  the 
date  of  enactment  of  Public  Law  101- 
649, 

(B)  Chargeable  to  the  foreign  state 
limitation  for  Hong  Kong;  and 

(C)  Classifiable,  during  fiscal  year 
1991,  as  a  preference  immigrant  under 
section  203(a)  (1),  (2),  (4),  or  (5)  of  the 
INA  or,  during  fiscal  year  1992  and 
thereafter,  as  a  preference  immigrant 
under  section  203(a)  (1).  (2).  (3).  or  (4).  or 
203(b)(1);  or 

(ii)  Is  issued  a  visa  pursuant  to  section 
124  of  Public  Law  101-649. 

(3)  An  alien  who  elects  to  have  the 
period  of  validity  of  his  or  her  immigrant 
visa  extended  as  provided  in  paragraph 
(e)(ll  of  this  section  and  whose 
entitlement  to  the  immigrant 
classification  of  such  visa  was  based 
upon  his  or  her  status  as  a  child  at  the 
time  of  issuance  shall  not  cease  to  be 
entitled  to  such  visa  by  reason  of 
attaining  age  twenty-one  or  marrying 
prior  to  his  or  her  application  for 
admission  into  the  United  States. 

(4)  An  alien  who  has  elected  to  have 
the  period  of  validity  of  his  or  her  visa 
extended  pursuant  to  paragraph  (e)(1)  of 
this  section  shall,  if  his  or  her 
contemplated  date  of  application  for 


admission  into  the  United  States  is  later 
than  four  months  following  the  date  of 
visa  issuance,  notify  the  appropriate 
consular  officer  of  his  or  her  intention  to 
travel  to  the  United  States  for  this 
purpose.  The  consular  officer  shall 
thereupon  schedule  an  appointment 
with  such  alien  for  the  purpose  of 
determining  whether  or  not  the  alien 
remains  admissible  into  the  United 
States  as  an  immigrant.  Such 
appointment  shall  be  scheduled  not 
sooner  than  four  months  preceding  the 
alien's  contemplated  date  of  application 
for  admission  for  permanent  residence, 
if  the  consular  officer  determines  that 
the  alien  continues  to  be  admissible  to 
the  United  States  as  an  immigrant,  he  or 
she  shall  endorse  the  alien's  visa  in  the 
manner  prescribed  by  the  Department.  If 
the  consular  officer  determines  that  the 
alien  has  become  inadmissible  to  the 
United  States,  he  or  she  shall  revoke  the 
visa  as  provided  in  §  42.82.  A  consular 
officer  who  issues  a  visa  having  an 
extended  period  of  validity  pursuant  to 
this  paragraph  shall,  at  the  time  of  visa 
issuance,  notify  in  writing  the  alien 
concerned  of  this  requirement. 

Dated;  December  27, 1990. 
lames  Ward, 

Acting  Assistant  Secretary  for  Consular 

Affairs. 

jFR  Doc  91-2140  Filed  1-29-91;  8;45  am) 
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22  CFR  Part  42 

(Public  Notice  13281 

Visas:  Documentation  of  Immigrants; 
Numerical  Controls  and  Priority  Dates 

agency:  Bureau  of  Consular  Affairs 
(DOS),  State. 
action:  Proposed  rule. 


summary:  In  order  to  implement  the 
provisions  of  section  155  of  Public  Law 
101-649,  this  proposed  rule  would 
amend  §  42.54  to  22  CFR  part  42,  by 
redesignating  the  current  regulations 
and  adding  paragraph  (b).  Section  155 
provides  that  certain  Lebanese 
preference  applicants  for  whom  visa 
numbers  would  be  available  within 
fiscal  years  1991  and  1992  shall  have 
such  numbers  made  available  as  early 
as  possible  in  the  respective  fiscal  year. 
To  benefit  from  the  provisions  of  section 
155,  which  became  effective  on 
November  29, 1990,  one  must  be  a  native 
Lebanese  beneficiary  of  a  petition 
approved  under  section  203(a)  (2)  or  (5) 
of  the  Immigration  and  Nationality  Act 
(as  in  effect  prior  to  the  date  of 
enactment  of  Pub,  L.  101-649). 
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dates:  Written  comments  must  be 
received  on  or  before  March  1, 1990, 
ADORESSES:  Interested  persons  are 
invited  to  SHbmit  comments  in  duplicate 
to:  Director,  Office  of  Legislation, 
Regulations,  and  Advisory  Assistance, 
Visa  GfTice,  Department  of  State, 
Washington,  DC  20522-0113. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully  in.  Director,  Office 
of  Legislation,  Regulations,  and 
Advisory  Assistance,  (202)  663-1184. 
SUPPLEMENTARY  INFORMATION:  Present 
regulations  in  9  42.54  consist  of  a 
paragraph  sub-divided  into  (a),  [b)  and 
(c).  These  sub-divided  paragraphs  would 
be  redesignated  as  (a)(1),  (a)(2J,  and 
(a)(3)  but  would  not  otherwise  be 
affected  by  this  amendment.  The  new 
paragraph  (b)  implements  section  155  of 
Public  Law  101-649. 

Public  Law  1S1-M8  Back^onnd 

Section  155  of  Public  Law  101-649  was 
apparently  motivated  by  an  intent  to 
expedite  the  departure  from  Lebanon  of 
applicants  for  whom  visa  numbers 
would  be  available  at  a  later  date  in  FY- 
91  or  FY-92  but  is  not  limited  to  such 
Lebanese,  By  its  terms,  the  provision 
beneHts  a  native  of  Lebanon  who  is  not 
firmly  resettled  in  a  country  other  than 
Lebanon  for  whom  a  petition  had  been 
approved  under  section  203(a)  (2)  or  (5) 
of  the  Immigration  and  Nationality  Act 
as  of  November  29, 1990,  the  effective 
date  of  Pubhc  Law  101-649. 

Natives  of  Lebanon  who  are 
beneficiaries  of  approved  Second  or 
Fifth  preference  petitions  but  are  firmly 
resettled  in  third  coimtries  would  not 
benefit  from  accelerated  visa  processing 
and  would  be  processed  under  the 
normally  applicable  rules  for  immigrant 
visa  number  allocation. 

By  its  terms  this  provision  also 
includes  the  child  of  such  an  applicaoL 
The  Department  believes  that  the 
omission  of  "spouse"  of  such  an 
apphcant  is  a  matter  of  legislative 
oversight,  possibly  resulting  from  the 
fact  that  no  derivative  spouse  could 
exist  under  section  203(a)(2)  of  the 
Immigration  and  Nationality  Act. 
Inasmuch  as  other  aspects  of  the 
legislation,  as  well  as  the  floor  debates 
and  the  House  Committee  Report  (RepL 
101-723).  all  emphasize  the  desirability 
of  family  unification,  it  would  appear 
very  unlikely  that  this  section  omitted 
"spouse"  with  the  intent  to  separate 
families.  Moreover,  the  Department 
notes  that  section  203(a)(8)  (which 
becomes  section  203(d]  of  the 
Immigration  and  Nationality  Act  as 
amended  by  Pub.  L 101-649)  specifically 
confers  the  same  status  and  order  of 
consideration  upon  a  spouse  (or  child] 


for  whom  a  visa  is  not  otherwise 
immediately  available,  and  therefore 
deems  it  appropriate  to  include  spouses 
of  those  Lebanese  fifth  preference 
applicants  who  will  benefit  under  this 
provision. 

Discussion  of  Proposed  Rule 

Section  42.54  paragraph  (b)(l]  would 
impose  on  the  Elepartment  the 
requirement  in  each  of  fiscal  years  1991 
and  1992  to  notify  consular  officers 
promptly  of  the  latest  priority  date  that 
will  be  reached  worldwide  within  the 
respective  fiscal  year,  based  on  a 
reasonable  estimate,  for  applicants 
entitled  to  status  under  section  203(a)  (2) 
and  (5)  of  the  Immigration  and 
Nationality  Act 

Section  42.54  paragraph  (bK2]  would 
authorize  consolar  officers  to  require 
additional  information,  if  necessary,  to 
determine  whether  applicants  not 
physically  present  in  Lebanon  have 
firmly  resettled  in  another  country. 
Section  42.54(bK3)  would  require  the 
Department  to  allocate  visa  numbers  for 
such  Lebanese  applicants  upon 
notification  that  the  applicants  are 
documentarily  qualified  as  defined  in  22 
CFR  42.55(b). 

List  of  Subjects  in  22  CFR  Part  42 

Ahens,  Immigrants,  Visas. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

PART  42— (AMENDED] 

Accordingly  part  42  would  be 
amended  as  follows: 

1,  The  authority  citation  for  part  42 
would  be  revised  to  read: 

AnAority:  Sec.  104,  88  Stat,  174,  •  U.S.C. 
1104,  sec  109(bKl).  W  Stat.  847;  wc.  103, 104 
Stat.  4985. 

2.  Section  42.54  would  be  revised  to 
read: 

}42^    Order o( Consideration. 

(a)  General.  Consular  officers  shall 
request  applicants  to  take  the  steps 
necessary  to  meet  the  requirements  of 
INA  222(b)  in  order  to  apply  formally  for 
a  visa  as  follows: 

(1)  In  the  chronological  order  of  the 
priority  dates  of  all  applicants  within 
each  of  the  immigrant  classifications 
specified  in  INA  203(a); 

(2)  In  the  order  specified  in  INA  203(b) 
with  regard  to  all  applicants  chargeable 
to  the  same  foreign  state  or  dependent 
area  as  specified  in  INA  202(a]  and 
202(c);  and 


(3)  In  the  chronological  ofxier  of  tbe 
priority  dates  of  all  applicants  within 
the  special  immigrant  classifications 
specified  in  INA  101(a)(27)  (E),  (F).  or 
(G). 

(b)  Beneficiahea  of  Section  155  of 
Public  Law  101-649.  Notwithstanding 
paragraph  (a)  of  this  section,  for  fiscal 
years  1991  and  1992: 

(1)  The  Department  shall  notify 
consular  officers  of  the  latest  priority 
date,  based  on  a  reasonable  estimate, 
for  which  visa  numbers  will  probably  be 
available  woridwide  under  INA  203(a) 
(2)  and  (5)  (in  FY-91)  and  INA  203(a)  (2) 
and  (4)  (in  FY-92); 

(2)  Inimediatety  after  receipt  of  the 
Department's  projected  fiscal  year 
ultimate  priority  date,  if  they  have  not 
previously  done  so,  consular  officers 
shall  ensure  that  all  natives  of  Lebanon 
who  are  beneficiaries  of  petitions 
conferring  such  status,  approved  no 
later  than  November  29, 1990,  are 
notified  promptly  of  the  requirements 
the  applicants  must  meet  under  INA 
222(b)  to  apply  formally  for  a  visa.  Such 
notifications  sent  to  applicants  not 
physically  present  in  Lebanon  may 
require,  if  necessary,  additional 
information  to  enable  the  consular 
officer  to  determine  whether  or  not  the 
applicant  is  firmly  resettled  (as  defined 
in  8  CFR  207.1(b))  in  a  country  other 
than  Lebanon; 

(3)  Upon  a  determination  that  the 
applicant  is  not  finnly  resettled  in  a 
country  outside  Lebanon,  and  that  the 
applicant  is  documentarily  qualified  as 
provided  in  S  42.55(b],  the  consular 
officer  shall  so  report  any  such 
preference  Lebanese  apphcant  and  tbe 
Department  shall  promptly  allocate  a 
visa  number  for  the  use  of  such 
applicant 

Dated  December  27, 199a 
Jamn  Wairi. 

Acting  Assistant  Secretary  for  Conauhr 
Affairs. 

[PR  Doc.  91-2138  Piled  1-29-91;  8:45  rni] 
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22  CFR  Part  43 
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Visas;  Documantation  of  ImoiigfawU 

agency:  Bureau  of  Consular  AHairs, 
DOS. 

ACTKMC  Notice  of  proposed  rule. 

summary:  This  proposed  rule  would 
amend  part  43  of  title  22,  Code  of 
Federal  Regulations,  to  add  provisions 
in  implementation  of  section  133  of 
Public  Law  101-649  Section  314  of 
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Public  Law  99-603  established  a  two- 
year  program  of  visa  issuance  (referred 
to  as  the  "NP-5  program"),  hmited  to 
5,000  visas  per  year,  for  natives  of 
foreign  states  which  had  been  adversely 
affected  by  the  enactment  of  Public  Law 
89-236.  the  Act  of  October  3, 1965. 
Section  2  of  Public  Law  100-658 
extended  the  program  for  two  additional 
years,  increasing  the  visas  available  to 
15,000  annually  for  the  two  additional 
years.  Section  133  of  Public  Law  101-649 
does  not  amend  section  314  but 
effectively  extends  its  operation  for  an 
addition  year  for  the  benefit  of  certain 
aliens  who  had  been  selected  for  visa 
issuance  under  the  program  but  who  for 
speciHed  reasons  could  not  be  issued 
immigrant  visas. 

DATES:  Written  comments  must  be 
received  on  or  before  March  1, 1991. 
AOOMESSES:  Interested  persons  are 
invited  to  submit  comments  in  duplicate 
to:  Director,  Office  of  Legislation, 
Regulations  and  Advisory  Assistance, 
Visa  Office,  Department  of  State, 
Washington.  DC  20522-0113. 
FOM  FUtrmER  MFOflMA-nON  CONTACT: 
Cornelius  D.  Scully,  IIL  Director.  Office 
of  Legislation,  Regulations,  and 
Advisory  Assistance,  (202)  663-1184. 
SUPm^MENTAflV  information: 

Public  Law  101-649  Background 

Section  133  of  Public  Law  101-649 
provides  that  during  fiscal  year  1991 
immigrant  visa  numbers  shall  be  made 
available  to  aliens  selected  under 
section  314  of  Public  Law  99-603.  as 
amended  by  Public  Law  100-658,  but 
who  could  not  be  issued  immigrant  visas 
prior  to  the  expiration  of  the  legislation 
on  September  30, 1990,  because  (1)  the 
numerical  limitations  under  section  314 
prevented  it;  (2)  they  were  found  to  be 
ineligible  to  receive  a  visa  under  section 
212(a)(19)  or  212(e)  of  the  Act;  or  (3)  it 
was  discovered  during  the 
administrative  processing  of  their 
application  that  they  were  nationals,  but 
not  natives,  of  an  adversely  affected 
foreign  state. 

The  exact  language  of  the  statute 
defines  the  beneficiaries  as  "qualified 
immigrants  who — (1)  were  notified  by 
the  Secretary  of  State  before  May  1, 
1990,  of  their  selection  for  issuance  of  an 
immigrant  visa  *  *  *".  The  Department 
interprets  that  language  to  include  aliens 
who  were  "documentarily  qualified" 
prior  to  October  1. 1990.  The  term 
"documentarily  qualified"  is  defined  in 
S  40.1(g)  of  Title  22.  Code  of  Federal 
Regulations,  as  follows: 

"Documentarily  qualified"  means  that  the 
alien  has  reported  that  all  the  documents 
specified  by  the  consular  officer  as  sufficient 
to  meet  the  requirements  of  INA  222(b)  have 


been  obtained,  and  that  necessary  clearance 
procedures  of  the  consular  office  have  been 
completed.  This  term  shall  be  used  only  with 
respect  to  the  alien's  qualification  to  apply 
formally  for  an  immigrant  visa:  it  bears  no 
connotation  that  the  alien  is  eligible  to 
receive  a  visa. 

There  were  a  certain  number  of  aliens 
who  had  been  notified  to  prepare 
themselves  for  visa  issuance  prior  to 
May  1. 1990,  and  who  had  become 
"documentarily  qualified"  prior  to  the 
end  of  the  program  (September  30, 1990) 
but  for  whom  immigrant  visa  numbers 
were  not  available.  This  occurred 
because,  in  the  last  months  of  the 
program,  there  was  a  sudden  revival  of 
interest  by  applicants  with  earlier 
registration  dates  in  immigrating  under 
the  program. 

Under  the  Department's  processing 
system  for  numerically  limited 
applicants,  notification  to  prepare  for 
final  action  (visa  issuance  or  refusal)  is 
sent  to  applicants  in  chronological 
order.  An  attempt  is  made  to  send  such 
notifications  at  appropriate  time 
intervals  and  in  sufficient  number  to 
ensure  that  the  number  of  applicants 
who  complete  the  administrative 
processing  (become  "documentarily 
qualified")  and  are.  thus,  ready  for  visa 
issuance  approximates  as  nearly  as 
possible  the  amount  of  visa  numbers 
available  under  the  applicable 
numerical  limitation. 

In  the  case  of  the  NP-5  program,  for 
reasons  not  clear  to  the  Department,  a 
substantial  number  of  applicants  to 
whom  such  notifications  were  sent  at 
relatively  early  stages  failed  to  pursue 
their  applications.  As  a  result,  the 
Department  sent  additional  notifications 
in  order  to  ensure  that  visa  numbers 
were  not  lost  for  lack  of  applicants 
ready  for  visa  issuance. 

Unexpectedly,  during  the  last  months 
of  the  program,  many  of  those  who  had 
failed  to  pursue  their  applications 
suddenly  decided  to  do  so.  Because  of 
the  requirement  that  visas  be  issued  in 
chronological  order,  those  with  early 
registration  dates  had  to  be  issued  visas 
ahead  of  those  with  the  later  dates,  even 
though  they  had  been  dilatory  in 
pursuing  their  applications.  It  was  this 
phenomenon  which  left  a  substantial 
number  of  applicants  unable  to  receive 
visas  in  the  last  months  of  the  program, 
even  though  they  had  had  reason  to 
believe  that  they  would.  Section  133  was 
intended  to  make  visas  available  during 
fiscal  year  1991  for  such  applicants 
In  addition,  throughout  the  NP-5 
program  there  have  been  cases  in  which 
an  alien's  application  indicated  that  he 
or  she  was  a  native  of  an  adversely 
affected  country  and  it  was 
subsequently  discovered  that  the  alien 


was  a  national  but  not  a  native  of  such  a 
country.  In  some  cases,  the  alien  was 
born  in  an  entirely  different  part  of  the 
world  and  had  been  naturalized  in  the 
adversely  affected  country.  In  other 
cases,  the  area  in  which  the  alien  was 
born  was.  at  the  time  of  birth,  a  part  of 
an  adversely  affected  country  but 
sovereignity  over  the  area  was 
transferred  to  a  non-adversely  affected 
country  prior  to  the  time  alien  applied 
under  the  NP-5  program.  Section  133 
authorizes  making  visas  available  for 
such  aliens  if  they  apply  or  re-apply 
during  fiscal  year  1991.  The  Department 
understands  that,  in  some  such  cases, 
the  discrepancy  may  have  been 
discovered  before  the  alien  concerned 
had  become  "documentarily  qualified" 
and  that  the  consular  office  processing 
the  application  may  have  thereupon 
terminated  the  processing  of  the  alien's 
application.  The  Department  is  of  the 
opinion  that  the  language  of  section  133 
is  intended  to  include  such  an  alien, 
even  though  the  alien  may  never  have 
become  "documentarily  qualified" 
because  of  the  early  discovery  of  the 
discrepancy. 

Finally,  throughout  the  NP-5  program 
there  have  been  individual  applicants  to 
whom  an  immigrant  visa  could  not  be 
issued  because  they  were  ineligible  to 
receive  visa  under  section  212(a)(19)  or 
212(e)  of  the  Act.  Section  212(a)(19)  bars 
visa  issuance  to  an  alien  who  has 
procured,  or  seeks  or  has  sought  to 
procure,  a  visa,  entry  or  other  benefit 
under  the  immigration  law  by  fraud  or  a 
willful  misrepresentation  of  a  material 
fact.  Section  212(e)  bars  issuance  of  an 
immigrant  visa  to  a  former  exchange 
visitor  (nonimmigrant  class  J-1  or  1-2) 
who  is  required  to  reside  in  his  or  her 
country  of  nationality  or  last  foreign 
residence  for  two  years  unless  the  alien 
has  completed  two  years'  residence 
there. 

Section  133  also  authorizes  making 
visa  numbers  available  to  such  aliens. 
The  statutory  language  with  respect  to 
this  class  of  aliens  is  rather  confused  or, 
perhaps,  incomplete.  The  statute 
expressly  authorizes  (but  does  not 
require)  the  Attorney  General  to  waive 
ineligibility  under  section  212(a)(19).  On 
the  other  hand,  the  statute  does  not 
provide  a  mechanism  for  waiving  the 
requirements  of  section  212(e)  on  a  case- 
by-case  basis.  After  consideration,  it  is 
the  Department's  view  that  it  is  intended 
that  section  212(e)  not  apply  to  such  an 
alien,  if  the  alien  applies  or  re-applies 
for  a  visa  during  fiscal  year  1991. 
Accordingly,  the  Department  is 
providing  in  its  regulations  that  section 
212(e)  will  not  be  applicable  to  an 
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otherwise  qualified  alien  during  fiscal 
year  1991. 

It  is  the  Department's  understanding 
that  some  NP-5  applicants  to  whom 
section  212(e)  applies  may  have  realized 
that  they  could  not  overcome  the  bar  of 
section  212(e)  before  the  NP-5  program 
expired  and  abandoned  their 
applications  before  becoming 
"documentarily  qualified."  It  is  the 
Department's  opinion  that  the  language 
of  section  133  is  intended  to  include 
such  applicants  as  well. 

The  provision  authorizing  (but  not 
requiring)  the  Attorney  General  to  waive 
ineligibility  under  section  212(a)(19) 
leads  the  Department  to  conclude  that 
section  212(a)(19)  cannot  similarly  be 
made  inapplicable  to  an  otherwise 
qualified  alien.  Rather,  it  is  the 
Department's  conclusion  that  individual 
aliens  found  ineligible  under  section 
212(a)(19)  will  have  to  apply  to  the 
Immigration  and  Naturalization  Service 
for  a  waiver  of  that  ineligibility.  The 
Department  assumes  that  INS  will 
establish  a  procedure  for  the  submission 
and  adjudication  of  such  waiver 
applications  which  is  similar  to  that 
already  in  existence  for  the  submission 
and  adjudication  of  applications  under 
section  212(i)  of  the  Act. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.0. 12291  nor 
is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  22  CFR  Part  43 

Aliens.  Nonpreference  immigrants. 
Visas. 

Accordingly  part  43  would  be 
amended  to  add  §  43.6.  part  43 

PART  43— [AMENDED] 

1.  The  authority  citation  for  part  43  is 
revised  to  read  as  follows: 

Authority:  Sec.  104.  66  Stat.  174.  8  U.S.C. 
1104;  Sec.  i09{b)(l).  91  Stat.  847;  Sec.  314, 100 
Stat. 

2.  Part  43  would  be  amended  to  add 
§  43.6  to  read: 

§  43.6    Processing  and  adjudication  during 
Fiscal  Year  1991. 

(a)  General.  During  fiscal  year  1991 
immigrant  visa  numbers  shall  be  made 
available,  without  numerical  limitation, 
to  aliens  who  were  registered  pursuant 
to  §  43.3  of  this  part,  who  were  notified 
of  their  selection  prior  to  May  1. 1990, 
and  who — 

(1)  Became  "documentarily  qualified" 
(as  that  term  is  defined  in  22  CFR 
40.1(g))  p.'ior  to  October  1. 1990.  but  for 
whom  a  vii,a  number  was  not  available 
prior  to  that  date;  or 


(2)  Were  refused  an  immigrant  visa 
under  section  212(e)  or  section  212(a](19) 
of  the  INA  prior  to  October  1, 1990.  or 

(3)  Were  informed  by  a  consular 
officer  prior  to  October  1, 1990,  that 
section  212(e)  of  the  INA  would  preclude 
issuance  of  a  visa  to  them,  unless 
waived,  and  thereafter  abandoned 
pursuit  of  their  application;  or 

(4)  Were,  prior  to  October  1, 1990. 
determined  by  a  consular  officer  to  be 
nationals,  but  not  natives,  of  an 
adversely  affected  country. 

(b)  Eligibility  to  receive  a  visa.  The 
provisions  of  S  43.5  of  this  part  shall 
apply  to  determinations  of  eligibibty  to 
receive  a  visa  during  fiscal  year  1991.  In 
addition,  the  provisions  of  section  212(e) 
of  the  Immigration  and  Nationality  Act, 
as  amended,  shall  not  apply  in  making 
such  determinations.  An  alien 
determined  to  be  ineligible  to  receive  a 
visa  under  section  212(a)(19)  of  such  Act 
may  not  be  issued  a  visa  during  fiscal 
year  1991  unless  the  Attorney  General 
shall  have  waived  such  ineligibility. 

Dated:  December  27. 1990. 
lames  Ward. 

A  cting  Assistant  Secretary  for  Consular 

Affairs. 

(PR  Doc.  91-2141  Filed  1-29-91;  8:45  am) 

BILLING  CODE  47IO-0«-M 


22  CFR  Part  45 

(Public  Notice  1331] 

Visas:  Documentation  of  Immigrants 

agency:  Bureau  of  Consular  Affairs. 

DOS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
establish  a  new  part  45  of  title  22,  Code 
of  Federal  Regulations,  to  implement  the 
provisions  of  section  124  of  Public  Law 
101-649.  Section  124  authorizes  the 
issuance  of  up  to  12,000  visas  annually 
during  fiscal  years  1991, 1992,  and  1993 
to  aliens  who  are  beneficiaries  of 
petitions  approved  for  this  purpose  by 
the  Immigration  and  Naturalization 
Service,  their  spouses  and  children.  In 
order  to  be  a  beneficiary  of  a  petition  for 
this  purpose,  an  alien  must  be  a  resident 
of  Hong  Kong  and  employed  by  certain 
U.S.  business  entities  at  an  office  in 
Hong  Kong  in  certain  qualifying 
positions.  This  proposed  rule  would 
fiivorably  affect  a  defined  class  of  aliens 
to  whom  section  124  grants  immigrant 
status. 

DATES:  Written  comments  must  be 
received  on  or  before  March  1. 1991.  Ail 
comments  received  before  the 
expiration  of  the  coir.ments  period  will 


be  considered  prior  to  final  action  on 
this  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  in  duplicate 
to:  Director.  Office  of  Legislation. 
Regulations,  and  Advisory  Assistance. 
Visa  Office.  Department  of  State. 
Washington.  DC.  20522-0113 

FOR  FURTHER  INFORMATION  CONTACT: 

Cornelius  D.  Scully.  Ill  Director.  Office 
of  Legislation.  Regulations,  and 
Advisory  Assistance.  (202)  663-1184 

SUPn^MENTARY  INFORMATION: 
Public  Law  101-649  Background 

Section  124  of  Public  Law  101-649 
provides  that  during  fiscal  years  1991 
1992,  and  1993  up  to  12.000  immigrant 
visa  numbers  shall  be  made  available  to 
certain  aliens  working  in  Hong  Kong 
and  their  spouses  and  children.  In  order 
to  qualify,  the  alien  must  be  the 
beneficiary  of  a  petition  approved  for 
this  purpose  by  the  Immigration  and 
Naturalization  Service.  The 
beneficiary's  spouse  and  children  are 
entitled  to  benefit  derivatively  by 
reason  of  their  relationship  to  the 
beneficiary  Immigrant  visa  numbers 
made  available  to  beneficiaries  of 
approved  petitions  and  their  spouses 
and  children  are  required  to  be  made 
available  in  chronological  order  based 
on  the  filing  dates  of  the  approved 
petitions. 

A  petition  for  classification  under 
section  124  may  be  approved  if  the 
beneficiary  is  resident  in  Hong  Kong,  is 
employed  in  Hong  Kong  by  a  business 
entity  owned  and  organized  in  the 
United  States  or  an  affiliate  or 
subsidiary  of  such  an  entity,  the  entity 
employs  at  least  100  persons  in  the 
United  States  and  50  outside  the  United 
States,  and  the  entity  has  a  gross  annual 
income  of  at  least  S50  million.  The 
beneficiary  must  be  an  officer  or 
supervisor  of  the  entity  in  a  capacity 
that  is  managerial  or  executive  or 
involves  specialized  knowledge  and 
must  have  been  so  employed  by  the 
entity  for  at  least  one  continuous  year 
before  the  filing  of  the  petition.  The 
beneficiary  must  also  have  a  firm  offer 
of  employment  in  the  United  States  from 
the  entity  and  the  terms  of  the  offer  must 
meet  certain  standards. 

Discussion  of  Proposed  Regulations 

Since  section  124  specifies  that  thai 
petition  must  be  filed  with,  and 
approved  by.  the  Attorney  General, 
regulations  providing  the  standards  and 
procedures  for  the  filing  and 
adjudication  of  petitions  pursuant 
thereto  will  be  promulgated  by  the 
I.T.migration  and  Naturalization  Service 
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The  ragnlations  propoMd  htrem  would 
provide  for  (1)  the  consideration  of  visa 
applications  by  tMseflciaries  of 
approved  petitions  and  their  spouses 
and  children;  and  (2)  redetermination  of 
an  alien's  adaiasibiiity  prior  to  actual 
application  for  admission  for  permanent 
residence  if  the  alien  elects  to  have  the 
period  of  validity  of  his  or  her  immigrant 
visa  extended  as  provided  in  sections 
154(a)  and  (b)  of  Public  Law  101-649  and 
in  i  42.72(e)  of  part  42  of  this  title. 
Section  124  specifies  that  a  beneficiary 
alien  must  be  resident  in  Hong  Kong  at 
the  time  of  the  filing  of  a  petition  in  his 
or  her  behalf  but  does  not  on  its  face 
require  that  the  alien  continue  to  reside 
there  subaequenl  to  that  time.  On  the 
other  hand,  it  is  dear  that  a  beneficiary 
alien  must  continue  to  be  employed  by 
the  petitioning  business  entity  in  a 
qualified  position  during  the  entire 
period  between  filing  of  the  petition  and 
the  alien's  actual  application  for 
admission  for  permanent  residence. 

If  the  beneficiary  intends  to  apply  for 
admission  for  permanent  residence 
within  the  normal  validity  period  of  an 
issued  immigrant  visa,  the  issue  of 
continuing  residence  in  Hong  Kong 
ordinarily  will  not  arise  since  the  time 
periods  involved  are  too  short  to  allow 
for  intervening  transfer  by  the 
petitioning  entity  to  an  office  elsewhere 
than  in  Hong  Kong.  On  the  other  hand,  if 
the  alien  elects  an  extended  period  of 
validity,  as  provided  in  sections  154<a) 
and  (b)  of  Public  Law  101-«48.  it  could 
well  occur  that  the  petitioning  business 
entity  might  wish  to  transfer  the  alien  to 
an  office  elsewhere  in  the  worid  before 
the  alien  seeks  admission  for  permanent 
residence  in  the  United  States.  Should 
this  occur,  the  question  will  arise 
whether  the  alien  retains  entitlement  to 
the  immigrant  visa  with  extended 
validity  which  has  been  issued  to  him  or 
her. 

It  is  not  dear  to  the  Department  what 
the  intention  of  the  proponents  of 
section  124  may  have  been  in  this 
respect.  The  Department  is  of  the 
opinion,  however,  that  the  language  of 
section  124  lends  itself  more  plausibly  to 
the  interpretation  that  the  alien  would 
retain  entitlement  even  if  transferred  by 
the  business  entity  to  an  office 
elsewhere  during  the  period  between 
visa  issuance  and  application  for 
admission  for  permanent  residence. 
Accordingly.  I  45.4(c)  would  so  provide. 

Another  issue  relates  to  the  position 
occupied  by  the  alien  during  the  period 
between  visa  issuance  and  application 
for  admission  for  permanent  residence 
and  the  position  to  which  the  alien  is 
destined  after  admission.  While  the 
language  of  section  124  does  not 


spedficaHy  address  this  issue,  the 
language  of  House  Report  101-723,  at  p. 
74  makes  it  dear  that  it  is  not  intended 
that  the  alien  be  required  to  remain  in 
the  same  position  throughout  that  time 
period,  which  might  extend  as  long  as 
ten  years.  Rather,  it  is  contemplated  that 
the  alien  might  be  transferred  to  other 
positions  in  the  normal  course  of 
employment  during  that  period.  The 
intent  appears  to  be  that  such  transfers 
will  not  divest  the  alien  of  entitlement, 
provided  the  position  or  positions 
occupied  during  that  period  were 
positions  which  would  have  met  the 
requirements  for  petition  approval 
initially.  Sunilarly.  it  is  clear  that  the 
position  to  which  the  alien  is  destined 
after  admission  for  permanent  residence 
must  be  a  position  of  similar  character. 

Accordingly,  in  {  45.4(b)  of  the 
Department  would  provide  that  an  alien 
required  to  soek  a  redetermination  of 
admissibility  will  not  be  found 
inadmissible  if  the  positions  he  or  she 
has  occupied  in  the  period  since  visa 
issuance  have  been  positions  which 
would  have  supported  approval  of  a 
petition.  In  addition,  the  Department  has 
provided  that  the  alien  must  present 
evidence  that  the  position  to  which  he  or 
she  is  destined  after  admission  is  also 
one  within  the  business  entity's 
organization  which  would  have 
supported  petition  approval. 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  Executive 
Order  12291  nor  is  it  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  22  CFR  Part  45 

Aliens,  Immigration,  Immigrants, 
Visas. 

Proposed  Regulations 

In  view  of  the  foregoing,  title  22.  Code 
of  Federal  Regulations,  would  be 
amended  by  adding  part  45  to  chapter  1. 
subchapter  E — Visas,  to  read: 

PART  45-VISAS;  DOCUMENTATION 
OF  IMMIGRANTS  UNDER  SECTION  124 
OF  PUB.  L  101-649 

Sec 

45.1     General. 

45  2    Priority  date  of  spplicanls. 
45  3    Control  of  numerical  limitation. 
45  4    Period  of  validity  of  immiRrant  visas. 
45.5    Red«lefminalion  of  eligibility  if  visa 
validity  extended. 
Auiborily:  Sec  124  of  Pub.  L  101-640. 

§  4S.1    QeneraL 

Except  as  specifically  provided  in  this 
part,  the  provisions  of  the  INA,  as 
amended,  and  of  parts  40  and  42  of  this 
chapter  shall  apply  to  application  for. 


consideration  of,  and  issuance  or  refusal 
of,  immigrant  visas  under  section  124  of 
Public  Law  101-649. 


S4S.2    Priorttydaleod 

The  priority  date  of  an  alien  who  is 
the  beneficiary  of  a  p>etit  jn  approved 
by  the  Service  to  accord  status  under 
section  124  of  Public  Law  101-649  shall 
be  the  filing  date  of  the  approved 
petition,  as  determined  by  the  Service. 
The  priority  date  of  the  spouse  or  child, 
accompanying  or  following  to  join  such 
an  alien  shall  be  the  priority  date  of  the 
alien  spouse  or  parent. 

§4SJ    Control  of  MNMrieal  Hmttatioa 

(a)  Centralized  control.  Centralized 
control  of  the  numerical  limitation 
specified  in  section  124  of  Public  Law 
101-649  is  established  in  the 
Department.  In  order  to  effect  this 
control,  the  Department  shall  limit  the 
number  of  immigrant  visas  and  the 
number  of  adjustments  of  status  that 
may  be  granted  to  aliens  applying  under 
section  124  of  Public  Law  101-649  to  • 
number  not  to  exceed  12,000  in  any 
fiscal  year  and  not  to  exceed  in  any 
month  of  a  fiscal  year  1,200  plus  any 
balance  remaining  from  authorizations 
for  preceding  months  in  the  same  fiscal 
year. 

(b)  Allocation  of  immigrant  visa 
numbers.  Within  the  numerical 
limitations  specified  in  paragraph  (a)  of 
this  section  and  based  on  the 
chronological  order  of  priority  dates  of 
applicants  as  established  pursuant  to 

§  45.2  of  this  part,  the  Department  shall 
allocate  immigrant  visa  numbers  for  use 
in  connection  with  the  issuance  of 
immigrant  visas  and  the  granting  of 
adjustment  of  status  to  such  aliens. 

§45.4    Period  Of  valtdNy  Of  tmmtgrant 
visas. 

The  period  of  validity  of  an  immigrant 
visa  issued  pursuant  to  this  part  shall  be 
as  provided  in  section  42.72(e)  of  part  42. 

§  4S.5    RedetermlnaUon  of  eliglbtlity  K  vlu 
validity  extended. 

(a)  An  alien  to  whom  an  immigrant 
visa  is  issued  pursuant  to  this  part  who 
elects  to  have  the  validity  of  the  visa 
extended  as  provided  in  §  42.72(e)(iv)  of 
part  42  shall,  prior  to  seeking  admission 
into  the  United  States  for  permanent 
residence,  have  his  or  her  admissibility 
redetermined  as  provided  therein. 

(b)  An  alien  who  seeks  a 
redetermination  of  admissibility 
pursuant  to  paragraph  (a)  of  this  section 
and  I  42.72(e)(iv)  of  part  42  shall  not  be 
found  to  be  admissible  unless  he  or  she 

(1)  Has  continued  to  be  employed  by 
the  petitioning  entity  in  a  qualifying 
position  since  issuance  of  the  visa  and 
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presents  a  letter  describing  the  specific 
qualifying  employment  the  alien  will 
take  up  upon  admission  to  the  United 
States;  or 

(2)  Is  the  spouse  or  child 
accompanying  or  following  to  join  such 
an  alien. 

(c)  For  the  purposes  of  this  section, 
"qualifying  position"  shall  include  both 
the  position  occupied  by  the  alien  at  the 
time  the  petition  in  the  alien's  behalf 
was  approved  and  any  other  position 
within  the  petitioning  business  entity's 
organization,  regardless  of  geographical 
location,  which  would  meet  the 
requirements  for  approval  of  such  a 
petition  in  the  alien's  behalf.  For  the 
purposes  of  this  section,  "qualifying 
employment"  shall  mean  any  position 
within  the  business  entity's  organization 
in  the  United  States  of  the  kind  required 
for  approval  of  such  a  petition. 

Dated:  December  27, 1990. 
James  Ward, 

Acting  Assistant  Secretary  for  Consular 

Affairs. 

[FR  Doc.  91-2142  Filed  1-29-91;  8:45  am] 

BILUNG  COOC  4710-OS-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  7, 70,  and  75 
RIN  1219-AA27 

Approval  Requirements  for  Diesel- 
Powered  Mactiines,  Exposure 
Monitoring,  and  Safety  Requirements 
for  the  Use  of  Diesel-Powered 
Equipment  in  Underground  Coal 
Mines;  Public  Hearings 

AOENCY:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTION:  Notice  of  public  hearings. 

summary:  On  December  27, 1990,  the 
Mine  Safety  and  Health  Administration 
(MSHA)  announced  three  public 
hearings  to  receive  public  comments  on 
the  Agency's  proposed  regulations  on 
the  use  of  diesel-powered  equipment  in 
underground  coal  mines.  In  response  to 
commenters.  the  Agency  will  hold  a 
fourth  public  hearing  in  Birmingham, 
Alabama.  Each  hearing  will  cover  major 
issues  raised  by  comments  submitted  in 
response  to  the  proposed  rule. 

The  December  27, 1990,  notice 
announced  that  the  hearing  in  Chicago 
would  cover  only  proposed  provisions 
addressing  30  CFR  part  7  approval 
requirement  for  diesel-powered 
machines,  A  request  was  made  to 
accept  comments  on  all  parts;  7,  70,  and 
75.  After  consideration  of  this  request. 


MSHA  will  receive  comments  on  all 
sections  of  the  proposal  at  the  four 
locations. 

dates:  All  requests  to  make  oral 
presentations  for  the  record  should  be 
submitted  at  least  five  days  prior  to  the 
hearing  date.  The  public  hearings  will  be 
held  on  the  following  dates:  January  30 
&  31, 1991,  Salt  Lake  City,  Utah; 
February  12  &  13, 1991,  Pittsburgh, 
Pennsylvania;  February  20  &  21, 1991, 
Chicago,  Illinois;  and  March  5  &  6, 1991, 
Birmingham,  Alabama,  beginning  at  9 
a.m. 

ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations; 
January  30  and  31, 1991 — Clarion  Hotel, 
Midtown  Suites;  999  South  Main 
Street;  Alta  A  and  Alta  B;  Salt  Lake 
City,  Utah  84111. 
February  12  &  13, 1991— Lawrence 
Convention  Center;  1001  Penn 
Avenue — North  VII;  Pittsburgh, 
Pennsylvania  15322. 
February  20  &  21, 1991— Kluczynski 
Federal  Building;  230  South  Dearborn 
Street;  Courtroom  3908,  Chicago, 
Illinois  60604. 
March  5,  and  6. 1991 — Jefferson  Civic 
Center  No.  1  Civic  Center  Plaza;  21st 
Street  and  10th  Avenue  North; 
Birmingham,  Alabama,  35203, 

Send  requests  to  make  oral 
presentations  to;  Mine  Safety  and 
Health  Administration,  Office  of 
Standards,  Regulations  and  Variances, 
room  631,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203  or  telephone 
the  Office  of  Standards  at  (703)  235- 
1910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On 
December  27, 1990,  MSHA  published  in 
the  Federal  Register  (55  FR  53164)  a 
notice  to  hold  three  public  hearings  to 
receive  comments  on  the  Agency's 
proposed  regulations  on  the  use  of 
diesel-powered  equipment  in 
underground  coal  mines.  In  response  to 
commenters,  the  Agency  will  hold  a 
fourth  public  hearing  in  Birmingham, 
Alabama.  Each  hearing  will  cover  major 
issues  raised  by  comments  submitted  in 
response  to  the  proposed  rule: 

The  notice  announced  the  hearing  in 
Chicago  would  cover  proposed 
provisions  addressing  30  CFR  part  7 
approval  requirements  for  diesel- 
powered  machines  only.  A  request  was 
made  to  accept  comments  on  all  parts  7, 
70,  and  75.  After  consideration  of  this 
request,  MSHA  will  receive  comments 
on  all  sections  of  the  proposal  at  the 
four  locations. 


MSHA  will  also  accept  additional 
written  comments  and  other  appropriate 
data  from  any  interested  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
submitted  to  MSHA  will  be  included  in 
the  rulemaking  record.  To  allow  for  the 
submission  of  any  post-hearing 
comments,  the  record  will  remain  open 
unitl  April  12, 1991. 

In  the  interest  of  conducting  a 
meaningful,  productive  hearing,  the 
Agency  reserves  the  right  to  schedule 
parties  so  that  all  points  of  view  can  be 
heard  as  effectively  as  possible. 

Dated:  January  24. 1991. 
William  |.  Tattersall, 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

[FR  Doc.  91-2104  Filed  1-29-91;  8:45  am) 

BILLING  CODE  4510-43-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1191 

(Docket  No.  90-2] 
RIN  3014-AA09 

Americans  With  DisatHilties  Act  (ADA) 
AccessibUlty  Guidelines  for  Buildings 
and  FacilltlM;  Hearings 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Proposed  rule;  notice  of 

hearings. 

summary:  On  January  2Z  1991.  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  published 
proposed  guidelines  in  the  Federal 
Register  (56  FR  2296)  to  provide 
guidance  to  the  Department  of  Justice  in 
establishing  accessibility  standards  for 
new  construction  and  alterations  in 
places  of  public  accommodation  and 
commercial  facilities,  as  required  by  the 
Americans  with  Disabilities  Act  of  1990. 
To  ensure  broad  public  input  into  the 
rulemaking,  the  Board  has  scheduled  14 
hearings  around  the  country  to  hear 
from  all  segments  of  the  public  that  will 
be  affected  by  the  guidelines. 
DATES:  The  dates  and  times  of  the 
hearings  are  listed  under 
SUPPlfMENTARY  INFORMATION. 

ADDRESSES:  The  locations  of  the 
hearings  are  listed  under 
SUPPI.EMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Gilley,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1111— 18th  Street  NW.,  suite  501. 
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Washingtoa  DC  20036.  Telephone  (202) 
6S3-7834  (Voice/TDO).  This  is  not  a  toll- 
free  number. 

MJ^fUMVfTARV  MWWMATlOir  The 
Board  will  hold  heahnga  on  the 
Following  datea  and  timet  at  the 
locations  listed  below  on  the  propoaed 
Americana  with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities  which  were  published  in 
the  Fedenl  gagtstar  on  |anuary  22. 1991 
(56  PR  2296): 

Febniary  11.  IWl— Dallas.  Texas.  9  a.m.  to  1 
p.m..  Badunan  Recreational  Center,  2750 
Bachman  Driv*.  Aasembiy  Rm. 
February  12. 1991— Los  Angeles.  Calif,  9  am 
to  1  p.m..  Holiday  Inn  Westwood.  10740 
Wilshire  Boulevard 
February  13.  I9ei— Minneapolis.  Minn..  9  a.m. 
lo  1  p.m..  Minneapolis  Convention  Center. 
1301  Second  Avanua.  South,  room  208. 
Sections  C  A  D 
February  14, 1991— Salt  Lake  City.  Utah.  9 
•.m.  to  1  PlBU  HiltaR  Airport.  5151  Wiley 
Post  Way 
February  15. 1991— Seattle.  Washington.  2 
p.m.  lo  6  p.m..  Seattle  Main  Library 
Auditorium.  1000  Fo«rttl  Avenue  (4tti  & 
Spnng) 
February  19.  1991- Albuquerque.  MM.  10  a.m. 
10  2  p.m.,  Ramada  Hotel  Classic.  6815 
Menaul  Blvd.,  Ambassador  Rm 
February  20.  1991- Phoenix,  Arizona.  10  am. 
lo  5  p.m..  Hhoenix  Mam  Library 
Auditorium.  12  E.  McDowell 
February  21. 1991— Sacraroento.  California.  9 
B.m.  to  1  p.m.,  Radissoti  Sacramento.  500 
Leisure  Lane.  Edj^ewater  Room 
February  26. 1991— Atlanta.  Georgia.  9  a.m.  to 
1  p.m.,  Ramada  Inn— Airport.  1419  Virgmia 
Avenue 
February  27. 1991— Kansas  Cily.  Missouri.  9 
a.m.  lo  1  p.m..  Hyatt  Regency  Crown 
Center.  2345  McGee  Sireel.  Chicago  Room 
February  28, 1991— Cincinnati,  Ohio.  9  a.m.  to 
1  p  m..  City  Hall.  Council  Chambers.  801 
Plum  Street 
March  4. 1991— Mianii.  Flonda,  9  am,  lo  1 
p.m..  Mamott-Airport,  1201  N.W.  Lejeune 
Road 
March  5, 1991— New  York.  New  York.  9  a.m. 
lo  1  p-m..  LaGuardia  Marriott,  102-05 
Ditmars  Blvd..  F^ast  Elmhurst 
March  7, 1991— Chicago.  Illinois.  9  a.m.  to  1 
p  m.  Central  West  Community  Central. 
2102  W.  Ogden 

Persons  who  wish  to  present  oral 
comments  on  the  proposed  guidehnes 
may  register  at  the  hearing  location 
beginning  one-hour  before  the  start  of 
the  hearing.  Persons  will  be  heard  in  the 
order  in  which  they  register.  Oral 
comments  should  be  concise  and  limited 
to  five  (5)  minutes.  A  written  copy  of  the 
comments  should  be  submitted  for  the 
official  record.  If  more  people  register  to 
present  comments  than  can  be  heard  in 
the  time  scheduled  for  the  hearing,  the 
Board  reserves  the  right  to  select  among 
those  persons  who  register  to  ensure 
that  the  various  interested  parties  are 
given  an  opportunity  to  speak.  The 


Board  is  particularly  interested  in 
receiving  comments  on  the  specific 
questions  idenlified  in  the  preamble  to 
the  propoaed  guidelines. 

Ail  hearing  sites  are  accessible  to 
individuals  with  disabilities.  Sign 
language  interpreters  and  assistive 
listemng  systems  will  be  available  for 
individuals  with  hearing  impairments. 

Copies  of  the  proposed  guideluies  are 
available  in  pnnt  and  accessible  formats 
(cassette  tape,  braille,  large  pnnt.  or 
computer  disk).  Single  copies  may  be 
obtained  by  calling  1-800-USA-ABLE 
(this  is  a  toll  free  number). 

Persons  may  also  submit  written 
comments  on  the  proposed  guidelines. 
Written  comments  should  be  sent  to  the 
Office  of  the  General  Counsel. 
Architectural  and  Transportation 
Barriers  Compliance  Board.  1111— 18th 
Street.  NW..  suite  501,  Washington.  DC 
20036.  Written  comments  should  be 
received  by  March  25. 1991. 

William  H.  McCabe. 

Chairman.  Architectural  and  Transportation 

Barriers  Compiiance  Board. 

|FR  Doc  91-2153  Filed  1-29-91.  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  218 

[FRA  Docket  No.  ROS-2,  Nottca  No.  1 1 

RIN  2130— AA48 

Bridge  Worker  Safety  Rules 

AOENCY:  Federal  Railroad 

Administration  (FRA),  DOT. 

ACnOM:  Notice  of  proposed  rulemaking. 


SUMMAirr:  FRA  proposes  to  establish 
safety  standards  for  the  protection  of 
workers  on  railroad  bridges. 
OATCS:  (1)  Written  comments  (three 
copies)  must  be  received  no  later  than 
April  15. 1901.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay 

(2)  An  informal  hearing  on  this  subject 
will  be  held  on  Thursday,  March  28. 
1901.  at  9:30  am,  in  room  2230,  400 
Seventh  Street  SW..  Washington,  DC. 
Prepared  statements  (five  copies)  must 
be  received  no  later  than  March  15, 
1991 

AOORESacs:  Written  comments  should 
be  submitted  to  the  Docket  Clerk.  Office 
of  Chief  Counsel  (RCC-3G).  FRA.  room 
8209,  400  Seventh  Street.  SW., 
Washington.  DC  20590.  Persons  desiring 
to  be  notified  that  their  written 
comments  have  been  received  by  FRA 


should  submit  a  stamped,  aelf-addressed 
postcard  with  their  comment*.  The 
Docket  Clerk  will  indicate  on  the 
postcard  the  date  the  comments  were 
received  and  return  the  postcard  to  the 
addressee.  Written  comments  will  be 
available  for  examination,  both  before 
and  after  the  cloaing  date  for  comments, 
during  regular  business  hours  in  room 
8209  of  the  Naasif  Building  at  the  above 
address. 

FOR  RIRTHER  INFOIWIATION  CONTACT: 
Christine  Beyer.  Trial  Attorney,  Office 
of  Chief  Counsel,  FRA.  Washington.  DC. 
20590.  Telephone:  (202)  366-^35  or  (202) 
386-0628.  Rolf  Mowatt-Larssen,  Office  of 
Safety,  FRA.  Washington,  DC  20590. 
Telephone:  (202)  366-4094. 
SU^n.BiENTAJYY  INFORMATION: 

Legislative  Background 

Section  19  of  the  Rail  Safety 
Improvement  Act  of  1988  ("RSIA").  Pub. 
L  100-342. 102  Stat.  624  (June  22, 1988), 
amended  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970  ("FRSA").  45 
U.S.C.  431.  by  adding  new  subsection 
(n),  which  provides  that  FRA  should 
"•  *  *  issue  such  rules,  regulations, 
orders,  and  standards  as  may  be 
necessary  for  the  safety  of  maintenance- 
of-way  employees,  including  standards 
for  bridge  safety  equipment,  such  as 
nets,  walkways,  handrails,  and  safety 
lines,  and  requirements  relating  to 
instances  when  boats  shall  be  used." 

FRA  intends  in  this  proceeding  to 
make  comprehensive  determinations 
regarding  the  regulatory  action  needed 
to  address  the  safety  of  workers  on 
railroad  bridges.  In  considering  the 
necessity  of  such  rules,  pursuant  to 
section  19  of  the  RSIA,  one  issue  to  be 
addressed  is  the  adequacy  and 
appropriateness  of  currently  applicable 
federal  standards  issued  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA). 


lurisdictiooal  Background 

FRA  has  a  complementary 
relationship  with  OSHA  that  includes 
overlapping  jurisdiction  with  respect  to 
occupational  safety  and  health  issues  in 
the  railroad  industry,  just  as  FRA  lacks 
safety  jurisdiction  in  non-railroad 
environments,  OSHA  lacks  jurisdiction 
over  safety  issues  relating  directly  to 
railroad  operations — a  subject  over 
which  FRA's  authority  is  exclusive. 
Thus,  one  question  is  whether  the 
occupational  safety  issues  presented  by 
work  on  railroad  bridges  are  so  inherent 
lo  the  railroad  environment  that  FRA 
alone  should  regulate  them,  or  whether 
they  cut  across  industry  lines  without 
raising  special  concerns  in  the  railroad 


F«dand  Aogiater  /  Vol.  SA.  Ha.  20  /  Wed^aday.  ^anury  38.  Mtl  J 


context  aad  Ihuaare  ftroperly  addressed 
by  general  OSHA  gtandards 

OSHAhaa  not  promulgated 
regulafioDfi  specifically  applicable  to 
work  on  railroad  bridges  or  to  work  on 
other  types  oTbridges.  However,  a 
variety  of  OSHA  rules  addressing 
occupational  safety  isuies  commonly 
fotmd  m  railroad  bridge  work  are  found 
in  part  t«28,  Safety  and  Health 
Reguhrtions  forConstructitjn.  and  part 
1918,  Occopstitmal  Safety  and  Health 
Standards  {iisutt^  referred  lo  as  general 
industry  etaadards).  Where  ether 
agencies  pusacss  overlapping 
jurisdictioti,  etcfion  #ftr)(l )  of  the 
Oco«^3»tionai  Safety  and  Hea*fh  Act,  29 
U.SJC.«S3fbKl}«>frtemplates  that 
federail  safety  agencies  can  displace 
OSHA: 

Nothing  in  the  Act  shall  apply  lo  working 
conditions  of  employees  with  respect  to 
which  fltherFederal  agencies  *  *  *  exercise 
statutory  authority  *o  p»e«cribe  or  enforae 
standaida  ortegKlatiani  affecting 
oocupotMnal  safely  «r  Iteallh. 

In  1978.  FRA  issued  a  Statentent  of 
Policy  settiag'OMt  *e  seepective  areas  of 
jurisdiction  of  FRA  a«d  OSHA  m  the 
railroad  iadustry.  «S  fR  10983  (Msrdi  14, 
igffa].  is  liMit  Suienient,  FRA  drew  the 
jurisdictional  line  between 
"ocnviatioRal  safety  «nd  health"  issiies 
in  the  f-aikoad  iadustry  and  work 
related  directly  to  "railroad  operahom," 
wiAh  FRA  hawinB  )Mnadtcti(Mi  over  the 
laUer.  and  OSHA  aver  the  former, 
except  where  compliaoce  witfcOSHA 
regulatians  could  be  efaown  to  adversely 
affeot  the  safety  of  rail  operahons.  FRA 
noted  that  it 

has  detennioad  that  a  temtonal  approach  lo 
the  cKerciae  of  its  alatiitory  (un«diction  ©war 
railroad  sarfety  *  *  *  would  delete  eoeigiet 
and  resources  better  devoted  to  the  safety  of 
railroad  operations.  IT  FRA  were  to  address 
all-occopahonHl  safety  and  heatlh  issues 
wWdh  arise  m  the  railroad  yards,  shops,  and 
associated  offices,  the  agency  would  be 
forced  4o  develop  a  sUff  and  field  capability 
which,  to  an  extent,  would  duplicate  the 
capability  already  possessed  by  OSHA. 

43  FR  10585.  Both  courte  and  the 
Occupation^  Safety  and  Health  Review 
Commission  have  held  that  the  aesertion 
of  authority  in  a  policy  statement 
constitutes  an  exercise  of  FRA's 
statutoiy  authority  under  the  rail  safety 
laws  sufficient  to  displace  OSHA 
standards,  pursuant  lo  section  4(bKl]  of 
the  OSH  Act  with  respect  to  health  and 
safety  issues  intrinsic  to  "railroad 
operations."  Velasquez  v.  Southern 
Pacific  Transp.  Co..  734  F.2d  216.  218 
(5lh  Cir.  1984);  Southern  Pacific  Transp. 
Co.  V.  Usery.  539  FJLd  386  (5th  Cir.  1976). 
cert  denied,  434  U.S.  874  (1977); 
Consolidated  Rail  Corp„  10  OSHC 
(BNA)  1577  (1982). 


The  Pakcy  Ststaaaeat  rnate  to  FRA's 

"proper  role"  as  concentrating  "Jte 
limited  Tesaueoes  ia«ddfesaMig 
hazardous  wwilunf  ooaditions  to  ibose 
t£adiitianal  aBBas  ^  railroad  openatioBS 
[i.e.,  "Ike  fi\»Kejneot  afaftt^entooer 
the  r«d8"J  ia  which  (F8AJ  has  iipeotal 
compe(eBce."43  FR  lOSU.  jO|Aer 
considerii^  4fae  Aeoeaaity  of  sCaadacds 
far  work  on  indges  ptusuant  to  seCboa 
19  of  the  RStA.  FRA  new  beiieves  that 
such  work  OMy  4>e  so  onich  a  pati  of 
railnad  aptf  aUens  that  FRA  ehould 
address  iiaa  iaaue  in  its  owa  legulaiory 
program. 

iHA  ^as  f  reviously  addieased 
working  coadjuons  on  bridges.  AAer 
issuing  aa  ANPRM  in  1976.  hi>Uiifig 
hearia^.  and  receiving  coBuneets  oa  the 
need  iot  maiknna^  oa  railroad  bridges. 
FRA  concluded  that  a  federal  tegulatian 
requiring  the  constnclion  of  bridge 
walkways  wae  cot  warranted,  and  FRA 
terminated  die  ndemakiqg  proceeding  in 
1977.  42  FR  22184  (May  2. 1377).  Then  in 
the  1978  Policy  Statement  FRA 
recoyuzed  ihat  OSHA  has  rdevam 
rules  and  addressed  working  oonditions 
on  tailroad  bridges  direcriy: 

The  OSHA  taguiatiain  woiiid  not  «pply  to 
LmUen.  phtfomts.  and  other  mufaces  ac 
signal  nwMtB.  catenary  cysteine,  roiiroad 

bridges.  turnlaUes,  and  siaular  Btructufes.  or 
to  walkways  l^sKie  the  tracks  in  yards  or 
along  the  right-of-way.  These  are  areas  which 
are  so  much  .a  part  of  the  operating 
environment  thjrt  tlrey  must  be  regulated  by 
the  agency  ■wi*h  the  prmiery  responsibility  for 
railroad  safely. Therefore,  FRA  will 
ckrterainette-need  (or  andieasibility  of 
general  slaTKianis  to  addfees  indrvidoai 
hasarda  related  to  such  aurfoces.  keeping  m 
mind  the  jaquiremenl  of  proper  clearances 
and  the  familiarity  of  employees  with  existing 
industry  designs. 

43  FR  10567  (emphasis  added).  As  this 
segmeat  of  the  Po^  Statement 
indicates,  FRA  intended  te  displace 
OSHA  regulaiians  with  respect  to  the 
surfaoee-a*i  Midges,  i.e..  track  Blructures. 
but  did  not  intend  to  prevent  OSHA 
from  eKeroiaing  ris  more  general 
responsibilities  for  the  safety  of  railroad 
workers  with  respect  to  fall  protection 
and  respiratory  equipment.  However, 
these  distinctions  hm'e  proved  confusing 
to  the  regulated  cemmunity,  railroad 
emplayees.  inspectors,  and  in  some 
instanoes,  adjudicatory  bodies,  FRA  has 
recently  received  a  number  of  legal 
memoranda  addressing  these  issues 
from  railcoads  and  raihtiad  associations: 
all  of  these  evidence  this  confusion.  All 
are  available  for  inspection  in  the 
docket  of  this  rulemaking. 

Alaa  labor  arganizations  have 
complained  about  confusion  regarding 
the  apprapriate  federal  agency  to 
approach  when xailroad  bnti^e  worker 


safety  iaaiies  arise.  To  ameliarate  that 
situalkML  ike  Bsodwrkood  of 
MaiBteoanoe  of  Way  Enip*oyeei 
(BMWG).  oi  one  hand,  has  wr^ed 
^grasaisc  OSHA  «i4aroea»e«l  of  its 
standaadson  raiboad  bridfcs.  and  oa 
the  other  band,  was  the  owiring  party 
seeking  jadosion  <of  this  issue  ia  the 
RSIA.  Accoadingly.  FMA  understands 
tiK  BM^VME's  ab^ediwe  to  be  darity  as 
between  iHA  asd  OSHA.  noX  sonne 
specific  result,  FRA  agrees  that  work  on 
railroad  bridges  exposes  woikera  lo 
significast  risk  of  harsn.  To  be  effective 
in  reducing  4faese  nsks.  the  appropirale 
federal  standards  for  personal 
protedtitMi.  aad  the  identity  of  the 
agency  reapemJbie  for  tkeir 
enforoeflMOt  laust  be  crystal  dear. 

Bridge  Work  Hazards 

Moat  railread  bridges  crossmg  water. 
Streets,  and  valleys  were  bmil  many 
decades  ago  in  that  time,  railroad  traffic 
has  changed.  w»th  many  bndgM  now 
having  to  support  passage  of  heavier 
cars  and  ^denser  traffic  Due  to  the 
considerable  age  of  railroad  brtdges  and 
these  changing  traffic  patlerni,  more 
frequenUaainlenance  will  be  necessary, 
increasing  *he  exposure  v{  workers  to 
bridge  ntaiotenance  hazards.  Those 
nsks  are  real.  FRA  accident  data 
indicate  that  appraximaleiy  171 
employee  ii^iee  and  10  er^loyee 
fatalkties  resulted  from  falls  from 
railroad  bridges  duru>g  the  ten-year 
period  endii^  in  1M7. 

On  April  10. 1880.  OSHA  pubitshed  a 
notice  of  proposed  ndemaking 
concerning  walking  and  working 
surfaces  (55  FR  13360)  and  released 
aocideat  data  relating  to  empioyee  falls 
from  surfaces.  The  daU  revealed  fi\»i  in 
1985  alone.  apf)roximately  280.000 
ii^uries  that  required  one  or  more  lost 
work  days  ooourred  as  the  result  of  a 
fall.  The  stahstics  also  indicate  that 
many  empJeyee  injuries  occur  because 
no  fall  protection  system  ts  used  or,  if 
one  is  erapleyed.  it  is  used  irapro^rly. 

Some  raikroads  such  as  Unrasa  Pacific. 
CSX.  Southern  Pacific,  and  Coorail  have 
issued  their  oawi  guidelines  OB  tlie  use  of 
personal  protective  equipment  and  safe 
working  procedures  for  workers  on 
bridges.  Wbik  in  some  respects  these 
guidelines  parallel  OSHA  regulations, 
there  remains  some  concero  among 
ralbvad  employees  that  railroad 
guidelines  ^  not  encompass  all  the 
requisite  bridge  safetj  issues  and  are 
not  followed  coasislenlly. 

Participation  Requested 

Having  previously  reserved  at  least 
some  aspects  of  work  on  bridges  to  itself 
through  "negative  dispiacemen!    unde* 
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section  4(b)(1),  FRA  now  proposes  to 
extend  its  authority  to  all  aspects  of 
railroad  bridge  worker  safety.  It  could 
do  this  in  several  ways:  (1)  Develop  and 
enforce  independent  FRA  standards,  (2) 
adopt  and  enforce  existing  OSHA 
standards.  (3)  adopt  enforcement  rules 
only  by  which  FRA  would  enforce 
OSHA  standards,  or  (4)  some 
combination  of  these.  Depending  on  the 
issue,  differing  approaches  could  be 
appropriate. 

In  an  analogous  context,  FRA  has 
rules  in  effect  that  contemplate  FRA 
enforcement  of  Environmental 
Protection  Agency  noise  standards  in 
the  railroad  industry.  49  CFR  part  210. 
There,  FRA  lacks  the  technical  expertise 
to  set  standards,  but  it  has  developed 
the  capability  to  monitor  and  test  for 
compliance.  Similarly,  in  the  railroad 
bridge  context,  OSHA  has  developed 
technical  standards  concerning  personal 
protective  equipment  and  fall  protection 
[e.g..  the  tensile  strength  of  lines,  the 
height  and  strength  of  nets,  the 
concentration  levels  of  respiratory 
threats  that  can  be  combatted  with 
respirators)  that  may  serve  as  a 
guideline  for  an  independent  FRA 
regulatory  and  enforcement  program. 

In  the  railroad  safety  context,  FRA 
believes  that  it  can  address  the  health 
and  safety  hazards  confronting  railroad 
bridge  workers  by  issuing  and  enforcing 
its  own  regulations.  By  a^irmatively 
asserting  regulatory  authority  over  all 
aspects  of  railroad  bridges,  both 
operational  and  otherwise,  FRA  can 
tailor  relevant  OSHA  regulations  to  take 
account  of  the  peculiarities  of  the 
railroad  environment. 

Under  this  proposal,  the  inspection  of 
bridge  worker  safety  equipment  would 
be  completed  by  the  more  appropriate 
Inspection  force.  FRA  inspectors  possess 
extensive  knowledge  of  the  practices 
relating  to  track,  signal,  and  train 
control  operation — knowledge  that  is 
essential  to  safely  complete  an 
inspection  of  the  fall  protection  and 
personal  protective  equipment  being 
employed  at  a  given  bridge  repair  site. 
FRA  inspectors  often  are  aware  of 
construction  and  repair  operations  in 
progress,  and  can  therefore  inspect  for 
adequate  protective  equipment  in  a 
timely  fashion.  In  addition,  this  proposal 
will  prevent  duplicative  inspection 
efforts  as  FRA  inspectors,  unlike  OSHA 
inspectors,  can  conduct  an  inspection  of 
bridge  worker  safety  devices  as  they 
complete  their  periodic  track  and  singal 
inspections.  Finally.  FRA's  proposal  will 
provide  clarity  for  workers,  industry 
representatives,  inspectors,  and 
adjudicatory  bodies  when  issues 
concerning  personal  protective 


equipment  and  fall  protection  arises  in 
the  field. 

FRA's  proposed  rule  mirrors  OSHA 
regulations  concerning  personal 
protective  equipment  and  fall  protection. 
However,  changes  have  been  made  as 
necessary  to  accommodate  the  railroad 
environment,  and  those  changes  are 
printed  in  italics  for  convenience. 
Finally,  FRA  is  aware  of  OSHA's  recent 
Notice  of  Proposed  Rulemaking,  55  FR 
13360  (April  10, 1990),  concerning 
walking  and  working  surfaces,  and  fall 
protection  systems,  and  will  follow 
developments  in  that  proceeding.  OSHA 
hopes  to  publish  a  Tinal  rule  in  1992  that 
may  alter  current  industry  standards 
with  respect  to  fall  protection  and 
working  surfaces.  FRA  would  expect  to 
monitor  such  developments  and  amend 
its  own  rules  as  appropriate. 

Interested  parties  are  encouraged  to 
comment  on  this  proposal.  This 
proposed  rule  has  benefited  from 
suggestions  received  from  the 
Association  of  American  Railroads 
(AAR),  the  BMWE,  Burlington  Northern 
Railroad  (BN),  the  Chicago  and 
Northwestern  Transportation  Company 
(CNW),  and  CSX  Transportation,  Inc., 
and  all  of  these  comments  are  available 
for  inspection  in  the  docket  of  this 
rulemaking.  If  specific  questions  or 
issues  are  not  addressed  in  this 
proposal,  but  they  are  believed  to  be 
important  to  the  safety  of  workers  on 
bridges,  those  submitting  comments  are 
urged  to  address  them.  Similarly, 
commenters  should  not  allow  the  format 
of  the  proposed  rule  to  restrict  their 
comments  on  the  need  for  any  particular 
personal  protective  equipment  or 
procedure. 

FRA's  proposed  rule  is  presented  as  a 
focus  for  discussion,  not  as  a  judgment 
as  to  necessity  or  irrelevancy  of  any 
particular  personal  protective  equipment 
or  procedures.  Similarly,  the  form  and 
content  of  the  proposal  should  not  be 
viewed  as  exhaustive.  FRA  is  receptive 
to  comments  that  additional  aspects 
should  be  considered,  or  that  certain 
standards  are  unnecessary. 

S«ction-by-Section  Analysis 

1.  Definitions  are  provided  in 
proposed  additions  to  49  CFR  218.5  for 
lanyards,  lifelines,  and  safety  belts 
based  generally  on  performance 
specifications. 

2.  Proposed  S  218.71  states  the 
purpose  and  scope  of  this  subpart  to  be 
prevention  of  accidents  and  casualties 
by  prescribing  minimum  safety 
requirements  for  railroad  employees 
who  perform  duties  on  a  railroad  bridge 
structure.  Railroads  may  prescribe  more 
stringent  additional  requirements. 


The  proposed  subpart  would  apply  to 
all  railroad  employees  as  defined  in 
S  218.5(r).  An  exception  is  allowed  for 
workmen  performing  repairs  of  a  minor 
nature,  with  examples  of  the  excepted 
work  provided.  A  safety  belt  and 
lanyard  shall  be  required  in  all 
instances,  but  additional  fall  protection 
would  not  be  required  when  employees 
are  examining,  inspecting,  or  assessing 
working  conditions.  These  exceptions 
are  proposed  because  this  work 
normally  exposes  the  employee  to  a  fall 
hazard  for  only  a  short  time;  installation 
of  fall  protection  itself  exposes  the 
installers  of  the  protective  systems  to 
additional  fall  hazards  that  can  easily 
exceed  the  risks  posed  by  the  inspection 
activity;  employees  assessing  working 
conditions  are  likely  to  be  more  aware 
of  the  existing  fall  hazards  than  are 
employees  preoccupied  with  attending 
to  repair  duties;  and  such  work  is 
usually  conducted  in  good  weather. 
Section  218.71(d)  exempts  installation  of 
fall  protection  systems  where 
installation  alone  presents  a  greater 
hazard  than  does  the  work  to  be 
performed;  the  railroad  must  be  able  to 
show  that  installation  poses  the  greater 
risk. 

For  the  purpose  of  this  proposal,  and 
without  prejudging  the  issue.  FRA  has 
required  fall  protection  where 
employees  are  working  at  least  six  feet 
above  ground  or  water.  FRA  welcomes 
comment  on  this  issue, 

3.  Proposed  S  218.72  provides  that 
additional  fall  protection  is  not  required 
on  bridges  where  walkways  and  railings 
exist.  If,  however,  employees  work 
beyond  the  railings  or  over  the  side  of 
the  bridge,  fall  protection  would  be 
required.  Fall  protection  would  also  be 
mandated  where  there  are  holes  on  the 
bridge  deck  large  enough  for  a  person  to 
fall  through. 

4.  Use  of  safety  belts,  lifelines,  and 
lanyards  is  addressed  in  proposed 

S  218.73.  The  text  of  proposed 
subsection  (a)  prohibits  use  of  lifelines, 
safety  belts,  and  lanyards  for  material 
or  equipment  hoists,  or  similar  uses. 
Moreover,  once  subject  to  full  in-service 
loading  (due  to  an  employee  fall,  as 
contrasted  to  static  load  testing),  the 
safety  belt,  lifeline,  or  lanyard  must  be 
permanently  removed  from  service.  But, 
given  that  the  extent  of  the  fall,  the 
employee's  weight,  and  the  type  of  • 
deceleration  device  used  affect  the 
system's  capacity  for  reuse  and  argue 
against  blanket  prohibition  of  reuse,  we 
solicit  comments  on  whether  the 
proposed  rule  should  stipulate,  instead, 
that  the  device  be  removed  from  service 
and  inspected  and  not  used  for 
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employee  prttactkm  Again  until 
determined  suitable. 

Proposed  I  218.73(b)  requires 
securement  of  Kfrfines  to  an  BRcherage 
above  the  poiat  of  operation,  or  if  one 
above  the  point  xif£\peralion  does  net 
exist  which  may  1}e  &e  £a&e  on  many 
railroad  bridges,  to  another  anohorqge 
capable  of  supiportiag  a  minimura  dead 
weight  of  5,400  pounds. 

Proposed  f  216.731  c]  states  length  aad 
rtrength  requirements  for  safety  belt 
lanyard*.  ITie  safety  belt  lanyard  must 
be  a  minimum  df  */t  inch  nylon,  or 
equivalent,  and  the  lanyard  maximum 
length  must  aHow  a  fall  of  no  grectBT 
than  six  feet,  ur  sufficient  length  to 
prevent  the  user's  contact  with  surfaces 

DC  WW. 

Proposed  (  ZW.7^d)  requires  safety 
belt  and  lanyard  hazAware  to  he  drop 
forged  or  pressed  steel,  plated  according 
to  certaie  federal  specifications,  and 
capable  of  withstanding  a  (ensile 
loading  of  4,000  pounds  without  taking  a 
penr     ent  deformation. 

5.  f*rttpoaed  1 21^.74  requires  use  of 
safety  nets.  The  text  of  aubsection  (a) 
mandates  safety  nets  when  workplaces 
are  aose  than  2S  feet  above  the  surface 
and  when  other  fall  protection 
(scaffolds,  safety  linesAwlts.  ^c.)  is 
impractical.  Subsection  (b)  requires  that 
safety  nets  be  iostalled  and  tested  prior 
to  the  start  of  any  work  operations. 

Proposed  S  21S.74(c)(l)  mandates 
extension  of  nets  ei^t  feet  beyond  the 
edge  of  the  work  surface,  and 
installation  as  close  under  the  work 
surface  as  possible,  but  never  more  than 
25  feet  below  the  work  level. 

Subsection  (c)(1)  also  mandates  that 
net  installation  be  such  as  to  prevent  a 
falling  body's  corrtact  with  any  surfaces 
or  structures  below,  and  this  clearance 
must  be  determined  by  impact  load 
testing. 

Subsection  (c)(Z)  requires  only  one 
levd  of  net  protection  for  bridge 
construction. 

Proposed  (  21B.74(d)  limits  net  mesh 
size  to  six  inches  to  six  inches.  This 
limits  mesh  opemngs  to  four  six-inch 
aides:  A  96  square  inch  limit  protects 
employees  from  an  opening  so  large  that 
they  could  be  injured  by  then  head's 
falling  into  the  opening,  resulting  in  a 
broken  neck.  Subsection  (d)  also  sets  a 
preference  standard  for  nets  of  17,500 
foot-pounds  ntinimum  impact  resistance, 
determined  and  certified  by  the 
manufacturer,  and  prooftest  labelled.  It 
additionally  mandates  that  edge  ropes 
provide  a  miniaium  breaking  strength  of 
5,000  pounds. 

In  the  proposal,  S  218.74(e)  provides 
that  fogged  steel  safety  hooks  or 
shackles  shall  be  used  1o  fasten  the  net 
to  its  supports. 


Propveil  i  zn^T^seqnres  that 
connections  between  net  yaneis  dewdof) 
the  f«H  Jtsn^sfitemet. 

«.  Pn^seri  i  2M.rs  cenaeens  safety 
protectiaa  far  eiuptoyers  -wosking  ower 
or  near  water,  ftopsiaed  subaeotiaB  ^) 
refines  :|haC  where  the  danger  of 
droMmiof  <eKist8  «'  the  water  is  in 
exceM  of  three  feet  deey,  eaaplaireee 
shall  be  provided  with  life  jackets  or 
buoyant  vests  meeting  the  US.  Coast 
Guard  requirements  stipulated  in  48  CFR 
IfiQAMZ,  IMJISZ.  MaOS3.  Life  ^zeseivers 
complying  with  U.S.  Coast {««ard 
regulations  in  46  CFR  160.055  must  also 
be  avail  Ale. 

Subsection  fb)  wmndates  inspection  of 
buoyant  vests  and  life  preservers  before 
and  after«aoh  Bseby  properly  trained 
indivMoais  who  have  been  designated 
by  the  ralhoad:  units  wi  A  defects  that 
reduce  slrengfc  or  baoyancy  are  not  to 
be  used. 

Under  proposed  subsection  fc),  ring 
buoys  (complying  with  U.S.  Coast  Guard 
reqairements  at  40  CFR  180.0S0)  with  at 
least  90  ioei  ti  hne  are  to  be  readily 
available,  with  a  dmtarax  between 
buoys  of  no  more  th«i  200  feet 

Proposed  aubsecttcMi  (d)  requires  at 
least  one  life-saving  skiff  to  be 
immediately  availaUe  where  employees 
are  working  over  or  adtjaceot  to  water. 

7.  Proposed  {  218.76  addresses 
respiratory  protectiea.  Subsection  (a) 
provides  that  employees  required  to  use 
respirators  will  tie  instructed  on  the 
proper  use  of.  and  limitations  of.  the 
equipment 

Proposed  S  21fl.7ft(b)  requires 
alteration  cv  removal  of  facial  hair  or 
apparel  that  interferes  with  a 
satisfactory  seal  of  respiratory 
equipment. 

Proposed  {  218.7B(c)  requires  use  of  a 
respiratory  protective  device 
appropriate  to  the  contaminant 
exposure. 

Proposed  S  218.7a;d)  provides  for 
regular  inspection  of  respiratory 
equipment.  In  addition,  the  proposed 
subsection  requires  that  this  equipment 
be  maintained  in  proper  operating 
condition,  stipulating  that  gas  mask 
canisters  and  chemical  cartridges  be 
replaced  as  necessary  so  as  to  provide 
complete  protection  and  mechanical 
filters  be  cleaned  or  replaced  as 
necessary. 

Proposed  {  218.76(e)  requires  that 
previously  used  respirator  equipment  be 
cleaned  sind  disinfected  before  issuance 
to  another  employee. 

8.  Proposed  (  218.77  addresses 
requirements  for  head  protection. 
Subsection  (a)  mandates  when  helmets 
shall  be  i>equtred,  and  subsections  (b) 
and  (C)  describe  the  standards  they  shall 
meet. 


«.  Propesad  f  21B.7*  MMresees 
MqaiienwKIs  far  ecalQstir  (^ 

statiMiary  «iid  ^^  AanvaKy  yrepcAed 
nrabile  laidar  stands  and  aorffelds 
Ppefolory  lai^uage  states  that 
scaffeAding  « to  be  mainftained  in  a  safe 
conditioR. 

f*roposed  eubsectioa  (a)  sets  forth 
standards  f«>r  afl  timber  members  used 
in  b«>fc -scafforlds  and  gusKdrafls 

Proposed  1 2m7Bfb)(l)  would  require 
that  guardrails  be  constructed  of 
nominal  two-by-four  mch  luniber,  or 
materials  of  equivalent  strength,  and 
installed  no  less  than  56  inches  nor  more 
than  42  inches  high.  Guardrails  must 
also  be  provided  with  a  nudrail  of 
nominal  one-by-Tour  inch  lumber,  or 
materials  of  equivalent  strength; 
supports  at  inter\als  not  greater  than 
eight  feet;  and  toeboards  a  minimum  of 
four  inches  high. 

Section  21B-78(bJ(2)  of  the  proposaJ 
stipulates  that  the  strength  of  scallakis 
and  their  components  (including  loolings 
or  anchorage)  be  able  to  support  ai  ieast 
four  times  the  maximum  iateaded  load 
Movement  or  alteration  of  a  scaffold 
while  it  is  occupied  is  prohibited  in 
proposed  $  218.78(b)(3).  SubsectJcn 
(b)(4)  reQuires  the  proviaion  of  an  access 
ladder  or  equiva^t  safe  access. 
Subsection  ic)  re^aires  that  manually 
propelled  mobile  ladder  stands  and 
scaffolds  be  capable  oi  carrying  (he 
design  load.  Section  21B.78ic)(2)  requires 
that  ladder  stands  and  Bcaffolds  have 
support  capabihty  of  at  least  fonr  tmi^s 
the  design  woriiinglead.  Proposed 
subsection  [c){3]  st^ndates  that  exposed 
surfaces  have  do  sharp  edges  or  buns. 
Proposed  subsat^ion  (c)(4]  requires  a 
maximum  work  level  height  of  no  more 
than  foor  times  the  numnium  or  least 
base  dimensions  of  any  mobiie  ladder 
stand  or  scaffold.  When  this 
requirement  is  not  met  b>'  the  basic 
mobile  nnit  either  suitable  outrig^r 
frames  must  be  us«l  to  achiewe  this 
least  base  dimension  or  the  unit  roust  be 
guyed  or  braced  against  tipping. 

Proposed  {  2ia.78(c)(5)  stipulates  a 
minimum  work-level  platform  width  for 
mobile  scaffolds  of  not  less  than  20 
inches;  a  minimum  step-width  for  ladder 
stands  of  16  inches:  and  fabrication  of 
ladder  stand  steps  from  slip-resistant 
treads. 

Proposed  subaectior  fbK6)  requires 
that  guardrails  be  constructed  of 
minimum  two-by-four  inch  lumber,  or 
equivalent  strength,  and  no  less  than  36 
inches  nor  more  than  42  inches  high; 
midrails  of  nominal  one-bj-four  inch 
lumber,  or  equivalent  strength;  supports 
at  intervals  of  nor  more  than  eight  feet, 
and  toeboards  of  a  minimum  height  of 
four  inches. 
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Proposed  |  218.78(b)(7)  provides  thai 
climbing  ladders  or  stairways  for  access 
and  egress  be  affixed  or  built  into  the 
scaffold,  and  located  so  that  its  use  will 
not  have  a  tendency  to  tip  the  scaffold. 

Proposed  }  218.78(b)(8)  stipulates  that 
eels  or  casters  be  designed  to  support 
four  times  the  design  working  load;  that 
casters  have  a  positive  wheel  and/or 
swivel  lock  to  prevent  movement;  and 
that  ladder  stands  have  a  swivel-type 
lock  on  at  least  two  of  the  four  casters. 

Proposed  S  218.79  requires  that  the 
railroad  or  contractor  provide  any  of  the 
personal  protective  equipment  in 
subpart  F  when  hazardous  conditions 
are  present. 

Proposed  5  218.80  provides  that 
protective  footwear  comply  with 
pertinent  industry  standards. 

Proposed  S  218.81  requires  that  the 
railroad  provide  or  see  that  eye  and  face 
protection  equipment  is  provided  when 
conditions  that  may  lead  to  eye  and  face 
injury  are  present.  The  protection 
equipment  must  be  kept  in  a  safe  and 
sanitary  condition,  and  must 
accommodate  those  workers  who  wear 
corrective  lenses. 

Walkways 

Section  19  of  the  RSIA  requires  that 
FRA  consider  the  merit  of  issuing 
regulations  concerning  walkways  on 
railroad  bridges.  On  November  15, 1976, 
FRA  published  an  advance  notice  of 
proposed  rulemaking  (A.NPRM,  41  FR 
50302)  to  study  the  need  for  Federal 
regulations  requiring  construction  of 
walkways  on  railroad  bridges,  trestles, 
and  similar  structures.  After 
considerable  study  and  analysis  of  the 
comments  submitted,  FRA  terminated 
the  proceeding  on  April  26. 1977  (42  FR 
22184).  The  data  received  indicated  that 
the  presence  or  absence  of  walkways 
had  little  statistical  correlation  to 
railroad  employee  injuries.  This  was 
found  to  be  true  in  large  part  because 
individual  railroad  carriers  had 
identified  those  structures  that  posed 
the  greatest  hazards  and  had  installed 
walkways  where  needed. 

Several  commenters  also  expressed 
concern  over  the  increased  dangers  to 
trespassers  that  would  result  from  a 
walkway  requirement,  and  statistical 
ddta  supported  these  concerns. 

Finally,  the  high  cost  of  complying 
with  a  federal  walkway  requirement 
could  divert  fands  otherwise  intended 
f  jr  ongoing  maintenance  and 
improvement  programs.  The  net  result 
could  actually  decrease  overall  safety  to 
r.i;lroad  employees  and  members  of  the 
public. 

Based  on  these  findings.  FRA 
(^•:termined  that  a  federal  walkway 
requirement  was  not  warranted,  and  in 


fact,  may  be  deleterious  to  railroad 
employee  safety.  FRA  has  no 
information  to  indicate  that  the  data 
underlying  this  conclusion  has  changed 
significantly,  and  therefore  is  not 
proposing  regulations  requiring 
walkways  on  railroad  bridges.  However, 
comments  concerning  the  necessity  of 
walkways  are  requested  and  will  be 
considered. 

Regulatory  Impact 

E.O.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  proposed  rulemaking  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures  and  is 
considered  to  be  nonmajor  under 
Executive  Order  12291.  It  is,  however, 
considered  to  be  significant  under  DOT 
policies  and  procedures  (44  FR  11304. 
February  26, 1979)  because  it  would 
initiate  a  substantial  regulatory 
program. 

Consequently,  FRA  has  prepared  and 
placed  in  the  docket  a  regulatory 
evaluation  addressing  the  economic 
impact  of  the  proposed  rule.  It  may  be 
inspected  and  copied  at  Room  8209.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Copies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  the  above  address. 

Estimates  of  potential  benefits  from 
the  issuance  of  FRA's  proposed  rule  are 
based  on  a  reduction  in  the  risk  of 
fatalities  and  injuries  caused  by  falls 
from  railroad  bridges.  By  reducing  these 
risks,  lost  wages,  health  care 
expenditures,  and  the  loss  of  human  life 
will  decrease,  resulting  in  an  estimated 
annual  benefit  of  $1,259,832. 

The  only  potential  costs  associated 
with  the  proposed  rule  are  those  FRA 
will  incur  to  monitor  and  enforce 
compliance  with  the  new  regulations. 
Estimates  indicate  that  each  of  FRA's 
eight  regions  will  devote  half  of  one 
man-year,  or  four  man-years 
nationwide,  to  be  increased  monitoring 
and  enforcement  effort  brought  about  by 
this  proposed  rule.  Based  on  an  annual 
cost  of  $66,000  per  man-year,  the  total 
expected  cost  to  FRA  to  enforce  the 
proposed  rule  will  be  $264,000. 

The  benefit-to-cost  ratio  of  the 
proposed  rule  is  4.76  to  1  if  the  rule  is 
100%  effective  in  reducing  bridge  worker 
injuries  and  fatalities.  Although  total 
industry  compliance  and  a  complete 
reduction  in  deaths  and  injuries  may  be 
unrealistic.  FRA  believes  that  bridge 
worker  safety  nonetheless  will  increase 
substantially  with  implementation  of  the 
proposed  rule.  If  the  rule  is  75%  effective 
in  reducing  injuries,  the  benefit-to-cost 
ratio  is  3.57  to  1.  and  if  only  50% 


effective,  the  ratio  is  a  positive  one  at 
2.38  to  1 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  use.  601  et  seq]  requires  a  review  of 
proposed  rules  to  assess  their  impact  on 
small  entities.  In  reviewing  the 
economic  impact  of  the  proposed  rule, 
FRA  concluded  that  this  proposed  rule 
will  hava  a  minimal  economic  impact  on 
a  minor  number  of  small  entities.  There 
is  no  direct  or  indirect  economic  impact 
on  small  units  of  government, 
businesses,  or  other  organizations. 
Therefore,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  provisions  of  the 
Regulatory  Flexibility  Act.  State  rail 
agencies  remain  free  to  particpate  in  the 
administration  of  FRA's  rules  but  are 
not  required  to  do  so. 

Papem'ork  Reduction  Act 

There  are  no  information  collection 
requirements  in  these  proposed  FRA 
regulations.  Consequently,  no  estimate 
of  a  public  reporting  burden  is  required. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impact  of  FRA  actions,  as  required  by 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  etseq.)  other 
environmental  statutes.  Executive 
Orders,  and  DOT  Order  5610.1c,  These 
proposed  regulations  meet  criteria 
establishing  this  as  a  non-major  action 
for  environmental  purposes. 

Federalism  Implications 

This  proposed  rule  would  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Thus,  in  accordance  with 
Executive  Order  12612.  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

List  of  Subjects  in  49  CFR  Part  218 

Railroad  bridge  work  safety.  Railroad 
safety. 

The  Proposed  Rule 

Note:  Italicized  portions  indicate  changes 
from  OSHA  regulations. 

In  consideration  of  the  foregoing,  FRA 
proposes  to  amend  part  218,  title  49, 
Code  of  Federal  Regulations  as  follows; 
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PART  218-( AMENDED] 

1.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431.  438.  as  amended: 
Pub.  L.  10&-342;  and  49  CFR  1.49(m). 

2.  By  amending  the  table  of  contents 
to  add  subpart  F  as  follows: 

Subpart  F — Performing  Work  on  Bridges 

Sec. 

218.71  Purpose  and  scope. 

218.72  Walkways  and  railings. 

218.73  Safety  belts,  lifeline,  and  lanyards. 

218.74  Safely  nets. 

218.75  Working  over  or  near  water. 

218.76  Respirator  protection. 

218.77  Head  protection. 

218.78  Scaffolding. 

218.79  Personal  protective  equipment.. 

218.80  Foot  protection. 

218.81  Eye  and  face  protection 

3.  By  amending  S  218.5  to  add 
paragraphs  (o)  through  (s)  as  follows; 

§218.5    Definitions. 

(o)  Lonyo/ty  means  a  rope,  suitable  for 
supporting  one  person.  One  end  is 
fastened  to  a  safety  belt  or  harness  and 
the  other  end  is  secured  to  a  substantial 
object  or  a  lifeline. 

(p)  Lifeline  means  a  rope,  suitable  for 
supporting  one  person,  to  which  a 
lanyard  or  safety  belt  (or  harness)  is 
attached. 

(q)  Safety  belt  means  a  device, 
usually  worn  aroung  the  waist,  which, 
by  reason  of  its  attachment  to  a  lanyard 
and  lifeline  or  a  structure,  will  prevent  a 
worker  from  falling. 

(r)  Railroad  employee  as  used  in 
subpart  F  of  this  part  means  any 
employee  of  or  employee  of  a 
contractor  of  a  railroad  owning  or 
responsible  for  the  construction, 
inspection,  testing,  or  maintenance  of  a 
bridge  whose  assigned  duties,  if 
performed  on  the  bridge,  affect  the 
track,  bridge  structural  members, 
operating  mechanisms  and  water  traffic 
control  systems,  or  signal, 
communication,  or  train  control  systems 
integral  to  that  bridge. 

(s)  Railroad  bridge  means  a  structure 
supporting  one  or  more  railroad  tracks 
above  land  or  water  with  a  span  length 
of  12  feet  or  more  measured  along  the 
track  centerline.  This  term  applies  to 
the  entire  structure  between  the  faces  of 
the  backwalls  of  abutments  or 
equivalent  components,  regardless  of 
the  number  of  spans,  and  includes  all 
.uch  structures,  whether  of  timber, 
stone,  concrete,  metal,  or  any 
combination  thereof 

4.  By  adding  subpart  F  consisting  of 
§§  218.71  through  218.78  to  read  as 
follows; 


§  218.71    Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
prevent  accidents  and  casualties  arising 
from  the  performance  of  work  on 
railroad  bridges. 

(b)  This  subpart  prescribes  minimum 
railroad  safety  rules  for  railroad 
employees  performing  work  on  bridges. 
Each  railroad  may  prescribe  additional 
or  more  stringent  operating  rules,  safety 
rules,  and  other  special  instructions. 

(c)  These  provisions  apply  to  all 
railroad  employees,  railroads,  and 
contractors  of  railroads  performing 
work  on  railroad  bridges.  An  exception 
to  the  provisions  for  the  protection  of 
these  employees  is  that  workers 
performing  track  repairs  of  a  minor 
nature  that  can  be  completed  by 
working  between  the  rails,  or  in  close 
proximity  to  the  rails,  such  as  routine 
welding,  spiking,  anchoring,  spot 
surfacing,  and  joint  bolt  replacement, 
are  not  subject  to  the  requirements  of 
§§  218. 74.  218. 75.  and  218  78 

(d)  Sections  218.73  and 218.74  shall 
not  apply  if  the  installation  of  fall 
protection  devices  poses  a  greater 
exposure  to  risk  than  the  work  to  be 
performed.  The  railroad  shall  have  the 
burden  of  proving  that  the  installation 
of  such  devices  poses  greater  exposure 
to  risk  than  performance  of  the  work 
itself 

(e)  When  fall  protection  is  required  by 
1 218.72  and  218.74  and  employees  are 
working  six  feet  or  more  above  the 
ground,  they  shall  be  protected  by  the 
use  of  safety  belts,  lifelines,  or  lanyards. 

§  2 1 8.72    Walkways  and  railings. 

Where  employees  are  working  on  a 
railroad  bridge  equipped  with  secure 
walkways  and  secure  railings,  or  on 
another  secure  surface  where  danger  of 
falling  does  not  exist,  additional  fall 
protection  is  not  required  if  employees 
do  not  work  beyond  the  railings  or  over 
the  side  of  the  bridge,  and  there  are  no 
gaps  or  holes  on  the  bridge  deck  large 
enough  to  permit  a  person 's  body  to  fall 
through. 

§  2 1 8.73    Safety  t>elts,  lifelines,  and 
lanyards. 

(a)  Lifelines,  safety  belts,  and 
lanyards  shall  be  used  only  for 
employee  safeguarding.  Any  lifeline, 
safety  belt,  or  lanyard  actually 
subjected  to  full  in-service  loading 
through,  e.g..  an  employee  fall,  as 
distinguished  from  static  load  testing, 
shall  be  immediately  removed  from 
service  and  shall  not  be  used  again  for 
employee  safeguarding. 

(b)  Lifelines  shall  be  secured  to  an 
anchorage  above  the  point  of  operation, 
or  if  one  does  not  exist,  to  a  structural 


member  capable  of  supporting  a 
minimum  dead  weight  of  5.400  pounds. 

(c)  Safety  belt  lanyards  shall  be  a 
minimum  of  V^-inch  nylon,  or  equivalent, 
with  a  maximum  length  to  provide  for  a 
fall  of  no  greater  than  six  feet,  or  a 
length  sufficient  to  prevent  the  user's 
contact  with  the  surfaces  or  structures 
below.  The  rope  shall  have  a  nominal 
breaking  strength  of  5,400  pounds. 

(d)  All  safety  belt  and  lanyard 
hardware  shall  be  drop  forged  or 
pressed  steel,  cadmium  plated  in 
accordance  with  type  1.  Class  B  plating 
specified  in  Federal  Specification  QQ- 
P-416C.  Surfaces  shall  be  smooth  and 
free  of  sharp  edges. 

(e)  All  safety  belt  and  lanyard 
hardware,  except  rivets,  shall  be 
capable  of  withstanding  a  tensile 
loading  of  4.000  pounds  without 
cracking,  breaking,  or  taking  a 
permanent  deformation. 

§  218.74    Safety  nets. 

(a)  Safety  nets  shall  be  provided  when 
the  bridge  workplace  height  is  more 
than  25  feet  above  the  ground  or  water 
surface,  or  other  surfaces  where  the  use 
of  ladders,  scaffolds,  catch  platforms, 
temporary  floors,  lifelines,  or  safety 
belts  is  impractical. 

(b)  Where  safety  net  protection  is 
required  by  this  part,  work  at  the  height 
at  which  protection  is  required  by  this 
subpart  shall  not  begin  until  the  net  is  in 
place  and  has  been  tested. 

(c)(1)  .Nets  shall  extend  eight  feet 
beyond  the  edge  of  the  work  surface 
where  employees  are  exposed  and  shall 
be  installed  as  close  under  the  work 
surface  as  practical,  but  in  no  case  more 
than  25  feet  below  such  work  surface. 
Nets  shall  be  hung  with  sufficient 
clearance  to  prevent  a  falling  body's 
contacting  the  surfaces  or  structures 
below  Such  clearances  shall  be 
determined  by  impact  load  testing 

(2)  Only  one  level  of  nets  are  required 
for  bridge  construction, 

(d)  The  mesh  size  of  nets  shall  not 
exceed  six  inches  by  six  inches.  All  new 
nets  shall  meet  a  performance  standard 
of  17,500  foot-pounds  minimum  impact 
resistance  as  determined  and  certified 
by  the  manufacturer  and  shall  bear  a 
label  of  proof  test.  Edge  ropes  shall 
provide  a  minimum  breaking  strength  of 
5.000  pounds. 

(e)  Forged  steel  safety  hooks  or 
shackles  shall  be  used  to  fasten  the  net 
to  its  supports. 

(f)  Connections  between  net  panels 
shall  develop  the  full  strength  of  the  net. 

§  218.75    Working  over  or  near  water. 
(a)  Where  railroad  employees  are 
working  over  or  near  water  in  excess  of 
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three  feel  deep  or  where  the  danger  of 
drowning  exiMt.  the  raiJroad  ■hall 
provide  and  the  employees  shall  use  Jife 
vests  or  buoyant  work  vests  in 
compliance  wilh  US.  Coast  Guard 
requirements  in  46  CFR  180JH7.  iaOX&2. 
leOMSJ.  Life  preservers  in  compliance 
with  US.  Coast  Guard  requirements  in 
46  CFR  160.055  must  a/so  be  within 
ready  access. 

(b)  Prior  to  and  after  each  uae,  aJl 
flotation  devices  shall  be  inspected  for 
defects  that  would  reduce  their  strength 
or  bouyaacy  by  individuals,  designated 
and  trained  by  the  railroad.  Defective 
units  shall  not  be  used. 

(c)  Ring  buoys  with  at  least  90  feet  of 
line  shall  be  provided  and  readily 
available  for  emergency  rescue 
operations.  Distance  between  ring  buoys 
shall  not  exceed  200  feet. 

(d)  At  least  one  lifesaving  skiff  shall 
be  immedidtely  available  at  locations 
where  life  vests  are  required. 


(a)  The  railroad  shall  provide 
respirators  or  require  that  respirators 
are  provided  when  such  equipment  is 
necessary  to  protect  employees  from 
health  effects  caused  by  breathing  air 
contaminated  with  harmful  dusts, 
particles,  fogs,  funws,  mists,  gases, 
smokes,  sprays,  or  vapors.  The  railroad 
shall  instruct  employees  in  the  proper 
use  and  limitations  of  such  equipment. 

(b)  If  facial  hair  or  apparel  interfere 
with  a  satisfactory  seal  of  respiratory 
protective  equipment,  the  employee 
shall  alter  or  remove  such  facial  hair  or 
apparel  so  as  to  eliminate  interference 
and  allow  a  satisfactory  seal. 

(c)  The  type  of  respirator  protective 
devices  used  shall  be  appropriate  for 
the  specific  contaminant  to  which  the 
employee  is  exposed.  The  work 
environment  of  employees,  and  testing 
of  surrounding  air  quality,  must  comport 
with  the  Department  of  Labor, 
Occupational  Safety  and  Health 
regulations  regarding  Permissible 
Exposure  Limits  of  airborne 
contaminants  as  set  forth  in  29  CFR 
J910.1000-lim. 

[i\  Respiratory  protective  equipment 
shall  be  inspected  and  maintained  in 
proper  operating  condition.  Cos  mask 
canisters  and  chemical  cartridges  shall 
be  replaced  as  neceisary  so  as  to 
provide  complete  protection. 
Mechanical  filters  shall  be  cleaned  or 
replaced  as  necessary. 

(e]  Respiratory  protective  equipment 
shall  be  regularly  cleaned  and 
disinfected.  Those  wed  by  more  d\an 
one  worker  ahali  be  thorooghiy  cleaned 
and  diainfected  after  each  use. 


S21S.77    Head  protactkMi. 

(a)  Employees  working  in  areas  where 
there  is  a  possible  danger  of  bead  injury 
from  impact  or  from  falling  or  flying 
objects,  or  from  electrical  shock  and 
burns,  shall  be  protected  by  protective 
helmets. 

(bj  Helmets  for  the  protection  of 
employees  against  impact  and 
penetration  of  falling  and  flying  objects 
shall  meet  the  specirications  contained 
in  American  National  Standards 
Institute,  Z89.1-1969,  Safety 
Requirements  for  Industrial  Head 
Protection. 

(c)  Helmets  for  the  head  protection  of 
employees  exposed  to  high  voltage 
electrical  shock  and  bums  shall  meet 
the  specifications  contained  in 
American  National  Standards  Institute, 
289.2-1971 

§218.78    Scaffoidtne- 

Scaffolding  used  m  connection  with 
railroad  bridge  maintenance,  inspection. 
testing,  and  construction  shall  be 
maintained  in  a  safe  condition  and  meet 
the  following  minimum  requirements: 

(a)  All  ioad-carrying  timber  members 
of  scaffold  framing  or  guardrails  shall  be 
a  mmimum  of  1,500  fiber  (Stress  Grade) 
construction  grade  lumber.  All 
dimensions  are  nominal  sizes  as 
provided  in  the  American  Lumber 
Standards,  except  that  where  rough 
sizes  are  noted,  only  rough  or 
understressed  lumber  of  the  size 
specified  will  satisfy  minimum 
requirements. 

(b)  Stationary  scaffolds  shall  be 
designed  and  erected  in  conformity  with 
the  following: 

(1 )  Guardrails  shall  be  constructed  of 
a  minimum  nominal  two-by-four  inch 
lumber,  or  equivalent  strength  when 
other  materials  are  used,  installed  no 
less  than  36  irtches  nor  more  than  42 
inches  high,  with  a  midrail  of  nominal 
oae-by-four  inch  lumber,  or  equivalent 
strength  when  other  materials  are  used. 
Supports  shall  be  at  intervals  not  to 
exceed  eight  feet  Toeboards  shall  be  a 
minimum  of  four  inches  in  height. 

(2)  Each  scaffold  and  scaffold 
component,  except  guardrail  systems 
but  including  footings  and  anchorage, 
shall  be  capable  of  supporting,  without 
failure,  displacement  or  settlement  its 
own  weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  scaffold  or  scaffold 
component 

(3)  Scaffokls  shall  not  be  altered  or 
moved  while  they  are  occupied. 

(4)  An  access  ladder  or  equivalent 
safe  access  shall  be  provided. 

(c]  Manually  propelled  mobile  ladder 
stands  and  scaffolds  shall  oonform  to 
the  following: 


(1]  Manually  propelled  mobile  ladder 
stands  and  scaffolds  shall  be  capable  of 
carrying  the  design  load. 

(2)  All  ladder  stands,  scaffolds,  and 
scaffold  components  shall  be  capable  of 
supporting,  without  failure, 
displacement,  or  settlement,  its  own 
weight  and  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  that  ladder  stand, 
scaffold,  or  scaffold  component. 

(3)  All  exposed  surfaces  shall  be  free 
from  sharp  edges  or  burrs. 

(4)  The  maximum  work  level  height 
shall  not  exceed  four  times  the  minimum 
or  least  base  dimensions  of  any  mobile 
ladder  stand  or  scaffold.  Where  the 
basic  mobile  unit  does  not  meet  this 
requirement  suitable  outrigger  frames 
shall  be  employed  to  achieve  this  least 
base  dimension,  or  provisions  shall  be 
made  to  guy  or  brace  the  unit  against 
tipping. 

(5)  The  minimum  platform  width  for 
any  work  level  shall  not  be  less  than  20 
inches  for  mobile  scaffolds  (towers). 
Ladder  stands  shall  have  a  minimum 
step  width  of  16  inches.  The  steps  of 
ladder  stands  shall  be  fabricated  from 
slip  resistant  treads. 

(6)  Guardrails  shall  be  a  minimum  of 
nominal  two-by-four  inch  lumber,  or 
equivalent  strength  when  other 
materials  are  used,  installed  no  less 
than  36  inches  nor  more  than  42  inches 
high,  with  a  midrail  of  nominal  one-by- 
four  inch  lumber,  or  equivalent  strength 
when  other  materials  are  used.  Supports 
shall  be  at  intervals  not  to  exceed  ei^t 
feet.  Toeboards  shall  be  a  minimum  of 
four  inches  in  height 

(7)  A  climbing  ladder  or  stairway  shall 
be  provided  for  proper  access  and 
egress,  and  shall  be  afflxed  or  buih  into 
the  scaffold  and  so  located  that  in  its 
use  it  win  not  have  a  tendency  to  tip  the 
scaffold. 

(8)  Wheels  or  casters  shall  be  capable 
of  supporting,  without  failure,  at  least 
four  times  the  maximum  intended  load 
applied  or  transmitted  to  that 
component.  All  scaffold  casters  shall  be 
provided  with  a  positive  wheel  and/or 
swivel  lock  to  prevent  movement. 
Ladder  stands  shall  have  at  least  two  of 
the  four  casters  and  shall  be  of  the 
swivel  type. 

S  218.79    Paraonal  protaetiva  equipflr     . 

The  railroad  is  responsible  for 
requiring  the  wearing  of  appropriate 
personal  protective  equipment  in  all 
operations  %vhere  there  is  an  exposure  lo 
hazardous  conditions  or  where  this  part 
indicates  the  need  for  using  such 
equipment  to  reduce  the  hazards  to  the 
railroad  employees. 
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§218J0    Foot  protection. 

Safety-toe  footwear  for  employees 
shall  meet  the  requirements  and 
specifications  in  American  National 
Standard  for  Men's  Safety-Toe 
Footwear,  Z41.1-1976.  Rubber  protective 
equipment  shall  conform  to  the 
requirements  established  in  the 
American  National  Standards  Institute 
Standards. 

§  2 1 8.8 1    Eye  and  face  protection. 

(a)  Employees  shall  be  provided  with 
eye  and  face  protection  equipment  when 
potential  eye  or  face  injury  may  result 
from  physical,  chemical,  or  radiant 
agents. 

(b)  Eye  and  face  protection  equipment 
required  by  this  section  shall  meet  the 
requirements  specified  in  American 
National  Standards  Institute.  Z87.1- 
1968,  Practice  for  Occupational  and 
Educational  Eye  and  Face  Protection. 

(c)  Face  and  eye  protection  equipment 
required  by  this  section  shall  be  kept 
clean  and  in  good  repair.  Use  of 
equipment  with  structural  or  optical 
defects  is  prohibited. 

(d)  Employees  whose  vision  requires 
the  use  of  corrective  lenses,  when 
required  by  this  regulation  to  wear  eye 
protection,  shall  be  protected  by  goggles 
or  spectacles  of  one  of  the  following 
types: 

(1)  Spectacles  whose  protective  lenses 
provide  optical  correction; 

(2)  Goggles  that  can  be  worn  over 
corrective  lenses  without  disturbing  the 
adjustment  of  the  lenses; 

(3)  Goggles  that  incorporate  corrective 
lenses  mounted  behind  the  protective 
lenses. 

Issued  in  Washington,  DC,  on  January  24. 
1991. 

Gilbert  E.  Carmichael. 
Federal  Railroad  A  dministrator. 
(PR  Doc.  91-2109  Filed  1-29-91;  8:45  am] 

BILLING  CODE  4910-06-M 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

(Docket  No.  LVM  89-01;  Notice  81 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Proposed 
Decision  To  Grant  Exemption 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Proposed  decision  to  grant 
exemption  from  average  fuel  economy 
standards  and  to  establish  an 
alternative  standard. 


summary:  This  proposal  is  being  issued 
in  response  to  a  petition  filed  by  Dutcher 


Motors.  Inc.  (Dutcher)  requesting  that  it 
be  exempted  from  the  generally 
applicable  average  fuel  economy 
standard  of  27.5  miles  per  gallon  (mpg) 
for  model  year  (MY)  1992  passenger 
automobiles,  and  that  a  lower 
alternative  standard  be  established  for 
the  company  for  that  year.  This 
document  proposes  that  the  requested 
exemption  be  granted  and  that  an 
alternative  standard  of  17.0  mpg  for  MY 
1992  be  established  for  Dutcher.  In  a 
companion  Federal  Register  notice 
published  today,  the  agency  addresses 
separately  Dutcher's  petition  for 
alternate  fuel  economy  standards  for 
Model  Years  1989  and  1991,  which  were 
not  timely  filed. 

dates:  Comments  on  this  proposal  must 
be  received  on  or  before  March  18. 1991. 
ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  number  and 
notice  number  of  this  notice  and  should 
be  submitted  to:  Docket  Section. 
NHTSA,  room  5109,  400  Seventh  Street 
SW..  Washington,  DC  20590.  Docket 
hours  are  from  9:30  a.m.  to  4  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Orron  Kee,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street 
SW.,  Washington.  DC  20590.  Mr.  Kees 
telephone  number  is  (202)  366-^)846. 
SUPPlfMENTARY  INFORMATION: 

Background 

Section  502(c)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  as 
amended  (the  Act),  provides  that  a  low 
volume  manufacturer  of  passenger 
automobiles  may  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standards  for  passenger 
automobiles  if  those  standards  are  more 
stringent  than  the  maximum  feasible 
average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  estabhshes 
an  alternative  standard  for  the 
manufacturer  at  its  maximum  feasible 
level.  Under  the  Act  a  low  volume 
manufacturer  is  one  that  manufacturers 
(worldwide)  fewer  than  10,000 
passenger  automobiles  in  the  model 
year  for  which  the  exemption  is  sought 
(the  affected  model  year)  and  that 
manufactured  fewer  than  10,000 
passenger  automobiles  in  the  second 
model  year  before  the  affected  model 
year.  In  determining  maximum  feasible 
average  fuel  economy,  the  agency  is 
required  by  section  502(e)  of  the  Act  to 
consider: 

(1)  Technological  feasibility: 

(2)  Economic  practicability; 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 


Selection  of  the  Type  of  Alternative 
Standard 

The  Act  permits  NHTSA  to  establish 
alternative  average  fuel  economy 
standards  applicable  to  exempted  low 
volume  manufacturers  in  one  of  three 
ways:  (1)  A  separate  standard  may  be 
established  for  each  exempted 
manufacturer,  (2)  classes,  based  on 
design,  size,  price,  or  other  factors,  may 
be  established  for  the  automobiles  of 
exempted  manufacturers,  with  a 
separate  average  fuel  economy  standard 
applicable  to  each  class;  or  (3)  a  single 
standard  may  be  established  for  all 
exempted  manufacturers. 

If  an  exemption  is  to  be  granted  to 
Dutcher  for  MY  1992,  NHTSA  believes  it 
is  appropriate  to  establish  a  separate 
standard  for  that  manufacturer  because 
the  agency  has  already  used  this 
approach  for  another  low  volume 
manufacturer  that  petitioned  for  an 
exemption  for  MY  1992.  NHTSA  has 
reached  a  final  decision  on  an 
exemption  petition  filed  by  Rolls-Royce 
Motors,  Inc.  for  the  1992  model  year  (49 
CFR  531.5(b)(2)). 

Classification  of  Transitaxi  as  a 
Passenger  Automobile 

Due  to  differences  in  the  definitions 
used  by  this  agency  and  the 
Environmental  Protection  Agency,  the 
Transitaxi  is  classified  differently  by 
these  two  agencies.  For  MYs  1986-1988, 
the  Environmental  Protection  Agency 
(EPA)  had  classified  the  Dutcher  mode' 
as  a  "light  duty  truck"  for  emissions 
compliance  due  to  the  model's 
derivation  from  existing  truck 
components  (40  CFR  part  86.02-2). 
However,  for  those  years,  NHTSA  has 
concluded  that  the  Transitaxi  is  a 
"passenger  automobile"  for  fuel 
economy  purposes.  The  Transitaxi  is  a 
passenger  automobile  under  the 
definition  in  49  CFR  523.4  since  it 
transports  not  more  than  10  individuals 
and  since  it  does  not  meet  any 
configurational  or  usage  criteria  for  light 
trucks  given  in  49  CFR  523.5. 

Background  Information  on  Dutcher 

Dutcher  Motors,  Inc..  a  small  company 
located  in  San  Marcos,  California,  was 
chartered  in  1984  to  manufacture  a 
limited  quantity  of  a  single  model  of 
special  purpose  vehicles  called 
Transitaxi.  Dutcher  incorporates  unique 
design  features  that  facilitate  use  of  the 
vehicle  for  handicapped  and  disabled 
individuals.  The  Transitaxi  is  designed 
to  be  used  in  any  business  providing 
shared-ride  taxi  service,  demand 
response  dial-a-ride  systems,  airport-to- 
hotel  shuttles  and/or  feeder  line  service 
to  city  buses  and  rail  lines. 
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Dutcher's  principal  ttockholder  is 
Cornelius  Dutcher,  who  resides  in  San 
Marcos,  California,  which  is  also  the 
location  of  its  present  office 
headquarters  and  production  facility. 
Datcher  employs  approximately  ei^t 
workers.  DHtcber  does  not  control,  is  not 
controlled  by  and  is  not  under  common 
ownership  with  another  mamifacturer  of 
passenger  automobiles.  For  the  1992 
model  y«ar,  Dutcher  intends  to  use 
General  Motors  (CM)  engines  and  other 
CM  parts,  bat  these  components  were 
purciHMed  in  arms-length  transactions 
from  General  Motors  Corporation.  The 
components  will  then  be  installed  in  the 
vehicle  which  will  be  designed  and 
manufactured  by  Dutcher.  The  planned 
vehicle  would  have  the  largest  interior 
volume  index  of  any  passenger 
automobile  sold  in  the  United  States. 

Dutcher  has  informally  notified  *is 
agency  that  as  a  cost  saving  measure,  it 
intends  to  contract  with  another  small 
business  to  do  the  actual  assembly  work 
for  the  Transitaxi  for  MY  1992. 

The  ina  Dutcher  models  will  have 
CM  34  liter,  electronically  bte\  injected. 
V-6  engines.  The  Environmental 
Protection  Agency  (EPA)  fuel  economy 
test  results  for  the  MY  1989  Dutcher  (the 
most  recent  model  year  for  which  testing 
was  conducted)  were  a  combined  value 
of  16.4  miles  per  gallon,  somewhat 
higher  than  the  earlier  version  of  the 
Transitaxi  that  used  a  Ford  engine. 
Vehicle  specifications  for  MY  1992  arc 
as  follows: 

Maximuni  width — 81.5  inches 
Maximum  length— 196il  inches 
Maximum  height — 76.5  Inches 
Curb  weight— 4200  pounds 
Interior  voiuow  index — 350  cubic  feet 
Net  horsepower— 185 

Dutcher  stated  in  its  September  12, 
1989  letter  that  the  1992  model  would  be 
similar  to  a  1990  prototype,  which  is  200 
pounds  lighter  than  the  1989  version. 

Areas  specifically  addressed  by  the 
Dutcher  petition  to  improve  its  fuel 
economy  include  mix  shift,  weight 
reduction,  engine  improvements,  and 
drive  train  and  transmission 
improvements. 

Mfldiodoloty  Used  To  Project  Maximum 
FMsable  Average  Fuel  Eoanomy  Level 
for  Dutcher 

Baselme  Fuel  Economy 

To  project  the  level  of  fuel  economy 
which  will  be  achievable  by  Dutcher  in 
MY  1992,  the  agency  considered 
whether  there  were  technical  or  other 
improvements  that  would  be  feasible  for 
these  Dutcher  vehicles,  whether  or  not 
the  company  will  actually  incorproate 
such  improvements  in  those  vehicles. 
The  agency  reviewed  the  technological 


feasibility  and  economic  practicability 
of  any  changes. 

NHTSA  interprets  technological 
feasibility  as  meaning  that  technology 
which  would  be  available  to  Dutcher  for 
use  on  its  1992  model  year  automobiles, 
and  which  would  unprove  the  fuel 
economy  of  those  automibiles.  The 
areas  examined  for  technologically 
feasible  improvements  were  weight 
reduction,  aerodynamic  improvements, 
engine  improvements,  and  drive  line 
improvements.  Due  to  Dutcher's  limited 
financial  resources,  small  engineering 
staff,  very  low  production  volume,  and 
assemblage  of  stock  components,  the 
petitioner  will  have  few  oppoftunities 
for  technological  improvements  for  fuel 
economy. 

Economic  practicability  is  interpreted 
as  meaning  the  financial  capability  of 
the  manufacturer  to  improve  its  average 
fuel  economy  by  incorproating 
technologically  feasible  changes  to  its 
1992  model  year  automibiles.  In 
assessing  that  capability,  the  agency  has 
always  considered  market  demand  since 
it  is  an  implicit  part  of  the  concept  of 
economic  practicability.  Consumers 
need  not  purchase  what  they  do  not 
want. 

In  accordance  with  the  concerns  of 
economic  practicability,  NHTSA  has 
considerd  only  those  improvements 
which  wouid  be  compatible  with  the 
basic  design  concepts  of  Dutcher 
automobiles.  Hence,  design  changes  that 
would  make  the  cars  unsuitable  for 
transporting  the  wheelchair  bound  or 
other  handicapped,  and  eliminating 
options  usually  available  on  cars,  such 
as  air  conditioning,  automatic 
transmission,  power  steering,  and  power 
windows,  were  not  examined.  Such 
changes  to  the  basic  design  of  the 
Dutcher  could  be  economically 
impracticable  since  they  might  well 
significantly  reduce  the  demand  for 
these  automobiles,  thereby  reducing 
sales  and  causing  significant  economic 
injury  to  the  low  volume  manufacturer. 

Mix  Shift 

Since  only  one  vehicle  model  exists, 
the  Dutcher  corporate  average  fuel 
economy  is  based  on  the  fuel  economy 
of  that  one  model,  the  Transitaxi,  and 
cannot  be  averaged  with  the  fuel 
economy  of  any  other  models. 

Weight  And  Aerodynamic  Drag 
Reduction 

Dutcher  stated  in  its  petition  that 
considerable  engineering  effort  had  gone 
into  weight  reduction  of  their  model  and 
special  attention  has  been  given  to  good 
aerodynamic  design.  For  example,  the 
Transitaxi  is  designed  with  a  smooth 
front  cowl,  flush  windows  and  door 


handles,  and  a  bottom  cover,  all  of 
which  promote  a  low  drag  coefficient 
The  body  is  made  primarily  of  fiberglaas 
to  reduce  the  weight  of  the  vehicle. 
Dutcher  states  that  it  is  consideiing 
using  several  kinds  of  low-friction,  - 
synthetic  lubricants. 

Technology  for  Fuel  Economy 
Improvements 

Because  of  the  Dutcher's  limited 
fmancial  resources,  small  engineering 
staff,  extremely  low  production  volume, 
and  assemblage  of  stock  components, 
few  opportunities  for  technological 
improvements  for  fuel  economy  exist. 
Dutcher  purchases  standard 
components,  or  better,  for  installation  in 
its  Transitaxis.  Dutcher  depends  entirely 
on  GM.  the  supplier  of  the  engine,  for 
technological  improvements  in  fuel 
efficiency  of  the  engine  since  the 
company  does  not  have  the  financial 
resources  and  the  staff  to  do  it 
themselves.  The  transmission  is  a  four- 
speed  automatic  transmission  with 
lockup  torque  converter  clutch,  one  of 
the  more  efficient  transmission  designs 
available.  The  driveshaft  utilizes  low 
friction,  ball-type,  constant-velocity, 
universal  joints.  The  drivetrain  is 
entirely  at  the  rear  of  the  vehicle.  A 
Buick  V-6  engine  and  4-speed  automiatic 
transmission  are  mounted  in  transverse 
configuration. 

Dutcher's  dynamometer  horsepower 
setting  for  the  1989  EPA  certification 
testing,  when  compared  to  that  of  MY 
1990  passenger  vans  and  station  wagons 
of  smaller  frontal  area  and  interior 
volume,  as  indicated  in  the  table  below, 
shows  that  the  Transitaxi  uses  good 
aerodynamic  design  equivalent  to 
current  industry  standards.  The  agency 
has  compared  MY  1989  data  for  Dutcher 
versus  MY  1990  data  for  the  other 
vehicles  as  this  is  the  most  current  data 
available  to  the  agency.  As  earlier 
stated,  except  for  the  fact  that  the  1992 
version  will  be  approximately  200 
pounds  lighter,  the  agency  anticipates 
no  significant  differences  between  the 
MY  1989  and  MY  1992  Transitaxis. 

Dynamometer  Setting  Comparison 


Acct. 

rrurTiB 

liilmiOf 

MO(M 

dyno. 
hp. 

area, 

square 
feet 

VOlUITW 

index 

CXjicher  Transitaxi 

14.7 

37 

350 

•Ford  Aaroalar 

11.7 

31.3 

178 

'GMAMro 

13.0 

34.4 

202 

•Ctxyster  Caravan/ 

Voyager.- - 

10.2 

n/a 

213 

Mercury  Grand 

Marquis  Wagon. — 

12.5 

26.6 

165 

•OWMUM  iJimirw 

APV 

9.8 

29.4 

1S8 
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Dynamometer  Setting  Comparison— 
Continued 


Model 

Acct, 

V 

(eet            '^'^ 

•Ford  E-150  Out) 
Wagon  

167 

37.7 

238 

•These  vehkdes  are  classified  t»y  EPA  as  bgW 

trucks. 

Thus,  the  only  significant  opportunity 
for  improvement  in  these  components 
will  be  the  result  of  any  improvements 
which  GM  decides  for  its  own  purposes 
to  make  in  the  engine  and  drivetrain  it 
will  supply  for  Dutcher.  Dutcher's  role 
will  be  limited  to  attempting  to  modify 
the  drivetrain  to  meet  emissions 
requirements. 

Effect  of  Other  Motor  Vehicle  Standards 

Since  any  fuel  economy  effects 
experienced  by  Dutcher  vehicles  as  a 
result  of  any  Federal  safety  or  emissions 
standards  were  reflected  in  the  fuel 
economy  values  which  the  vehicles 
achieved  in  EPA  testing,  there  are  no 
unaccounted  for  effects  for  the  agency  to 
consider. 

The  Need  of  the  Nation  To  Conserve 
Energy 

The  agency  recognizes  there  is  a  need 
to  conserve  energy,  to  promote  energy 
security,  and  to  improve  balance  of 
payments.  However,  as  stated 
previously,  NHTSA  has  tentatively 
determined  that  it  will  not  be 
technologically  feasible  or  economically 
practicable  for  Dutcher  to  achieve  an 
average  fuel  economy  in  the  1992  model 
year  above  17.0  mpg.  Since  Dutcher 
probably  cannot  exceed  17  mpg, 
granting  an  exemption  and  setting  an 
alternative  standard  at  that  level  would 
not  have  any  effect  on  fuel  consumption 
and  would  not  affect  the  need  of  the 
Nation  to  conserve  energy. 

Proposed  Alternative  Standard 

Based  on  the  foregoing  discussion, 
this  agency  has  tentatively  concluded 
that  it  would  not  be  technologically 
feasible  and  economically  practicable 
for  Dutcher  to  improve  the  fuel  economy 
of  its  model  year  1992  automobiles 
above  an  average  of  17.0  mpg,  that 
compliance  with  other  Federal 
automobile  standards  would  not 
adversely  affect  achievable  fuel 
economy,  and  that  the  national  effort  to 
conserve  energy  would  not  be  affected 
by  granting  the  requested  exemption 
and  establishing  an  alternative 
standard.  Consequently,  the  agency 
tentatively  concludes  that  the  maximum 
feasible  average  fuel  economy  for 


Dutcher  in  MY  1992  will  be  17.0  mpg. 
Therefore,  the  agency  proposes  to 
exempt  Dutcher  from  the  generally 
applicable  standard  of  27.5  mpg  and  to 
establish  an  alternative  standard  for 
Dutcher  of  17.0  mpg  for  model  year  1992. 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12291  nor  the  Department  of 
Transportation  regulatory  policies  and 
procedures  apply,  because  the  proposal 
would  not  establish  a  "rule,"  which  term 
is  defined  in  the  Executive  Order  as  "an 
agency  statement  of  general 
applicability  and  future  effect."  The 
proposed  exemption  is  not  generally 
applicable,  since  it  would  apply  only  to 
Dutcher  Motors,  Inc.,  as  discussed  in 
this  notice.  If  the  Executive  Order  and 
the  Departmental  policies  and 
procedures  were  applicable,  the  agency 
would  have  determined  that  this 
proposed  action  is  neither  major  nor 
significant.  The  principal  impact  of  this 
proposal  is  that  the  exempted  company 
would  not  have  to  pay  civil  penalties  for 
failing  to  meet  generally  applicable  fuel 
economy  standards.  Since  this  proposal 
sets  an  alternative  standard  at  the  level 
determined  to  be  Dutcher's  maximum 
feasible  level  for  model  year  1992,  no 
fuel  would  have  been  saved  by 
establishing  a  higher  alternative 
standard.  The  impacts  for  the  public  at 
large  will  be  minimal. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
proposal  in  accordance  with  the 
National  Environmental  Policy  Act  and 
determined  that  this  proposal,  if 
adopted,  will  not  significantly  affect  the 
human  environment.  Regardless  of  the 
fuel  economy  of  the  exempted  vehicles, 
they  must  pass  the  emissions  standards 
which  measure  the  amount  of  emissions 
per  mile  traveled.  Thus,  the  quality  of 
the  air  is  not  affected  by  the  proposed 
exemption  and  alternative  standard. 
Further,  since  the  exempted  passenger 
automobiles  could  not  have  achieved 
better  fuel  economy  than  is  proposed 
herein,  granting  the  proposed  exemption 
would  not  affect  the  amount  of  fuel 
available. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted. 

All  comments  must  not  exceed  15 
page's  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 


confidentiality,  three  copies  of  the 
complete  submissioa  including 
{Huportedly  confidential  business 
infermaUon,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
•ddi>ets  given  above,  and  seven  copies 
from  which  the  purpoxledly  confidpniial 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  btsiness 
information  regulation,  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  S»e  comment 
closing  date  indtcated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

list  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports.  Motor  vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  531  be 
amended  as  follows: 

PART  53 1-1  AMENDED] 

1.  The  authority  citation  for  part  531 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2002.  delegation  of 
authonty  at  49  CFR  1.50. 

2.  Section  531.5(b)  is  proposed  to  be 
amended  by  adding  paragraph  (b)(ll) 
and  the  introductory  text  of  paragraph 
(b)  would  be  republished  to  read  as 
follows: 

§  S3 1.5    Fuel  economy  ttarxiards. 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 
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(11)  Dutcher  Motors,  Inc. 


Notices 


Average 

tuel 

Mode*  vear                             econcmy 

(mi(es  per 

gallon) 

1986 ,            16  0 

1967 „ 

'60 

1988 -_ ™ 

16.0 

1992 

17.0 

Issued  on:  January  23, 1991. 

Barry  Felrice, 

Associate  Administrator  for  Rulemohing- 

[FR  Doc.  91-2018  Filed  1-29-91;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  No.  3-91] 

Foreign-Trade  Zone  20— Suffdlt,  VA; 
Application  for  Subzone;  ABB  Power 
Generation.  Inc^  Electric  Power 
Generator  Assembly  Facility, 
Chesterfield  County,  VA  (Richmond 
Port  of  Entry  Area) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Virginia  Port  Authority, 
grantee  of  FTZ  20.  requesting  special- 
purpose  subzone  status  for  the  large 
turbine  electric  power  generator  facility 
of  ABB  Power  Generatioa  Inc.  (ABB) 
(subsidiary  of  ABB  Asea  Brown  Boveri 
Group.  Switzerland),  located  in  the 
Richmond  Virginia,  area.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  14. 1991. 

The  ABB  plant  (29  acres,  160 
employees)  is  located  at  1200  Willis 
Road,  some  three  miles  south  of 
Richmond's  city  limits  in  Oiesterfield 
County,  Virginia.  The  facility,  which 
was  established  in  1889,  is  currently 
being  used  for  repair,  maintenance,  and 
testing  of  turbine  electric  power 
generators  produced  in  Europe.  The 
company's  plans  call  for  assembly  of  the 
generators  at  the  Richmond  facility  in 
the  near  future.  The  finished  equipment 
will  be  produced  for  both  domestic  and 
export  markets.  Foreign  materials  will 
account  for  some  70  percent  of  the  value 
of  the  finished  products  at  the  outset 
and  include  turbine  rotor  blades,  journal 
and  thrust  bearings,  combustion 
chamber  systems,  coflopressor  housings 
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and  diffusers,  burners,  blow  off  valves, 
generator  materials,  control  parts,  and 
emission  monitoring  components. 

Zone  procedures  would  exempt  ABB 
from  Customs  duty  payments  on  the 
foreign  components  used  in  the 
production  of  items  for  export  On  its 
domestic  sales,  the  company  would  be 
able  to  choose  the  duty  rate  that  applies 
to  the  finished  generators  (3i)).  The  duty 
rates  oo  fprwg"  materials  range  from  2.5 
to  8D  percent  The  application  indicates 
that  the  savings  from  zone  procedures 
will  help  improve  the  firm's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  of  Dennis  Puccinelli 
(Chairman),  Foreign  Trade  Zones  Stafi. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  Howard 
Cooperman.  Regional  Director  for 
Inspection  and  Control,  U.S.  Customs 
Service,  Southeast  Region,  909  SE.  First 
Avenue,  Miami,  Florida  33131-2595;  and. 
Colonel  Richard  Johns.  Division 
Engineer,  U.S.  Army  Engineer  District 
Norfolk,  803  Front  Street  Norfolk, 
Virginia  23510-1096. 

Comments  concerning  the  proposed 
foreign-trade  subzone  are  invited  form 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  March  21, 1991. 

A  copy  of  the  application  and 
accompanying  exhibits  wiU  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
Office,  8010  Federal  Building.  400  N. 
8th  Street,  Richmond.  Virginia  23240 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U3. 
Department  of  Commerce,  room  4213, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington.  DC  20230. 

Dated  January  2Z.  IWl 
John ).  Da  Ponte,  Jr- 
Executive  Secretary. 
[FR  Doc.  9\-Xar  Filed  1-28-91;  8:45  amj 
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International  Trade  Admlnistratton 

MIMion  of  Antldunping  and 
Countervailing  Duty  Admlnistrattve 
Reviews 

agency:  Intematioaal  Trade 
Administration/Import  Adraiaistratlon, 
Commerce. 

ACTION:  Notice  of  initiatioo  of 

antidumping  and  countervailing  duty 
administrative  reviews. 


summary:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings,  in  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

wrBCTTVg  DATE  January  Sa  1991. 
aU^nXMCNTAMV  INPOaMATlOH. 
Background 

The  Department  of  Commerce  ("the 
Department*!  has  received  timely 
requests,  in  accordance  with 
S  353.22(a)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings. 

Initiation  of  Reviews 

In  accordance  vrith  55  352.22(c)  and 
355.22(c)  of  the  Department's 
regulations,  we  are  initiating 
administrative  reviews  of  tiw  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  Xo  issue 
the  final  results  of  these  reviews  not 
later  than  December  31. 1991. 


PariodalDtN 


Antidurrping  Duty 
Proceednffs 
CANADA. 
Etementa!  Sdtpftif 
A- 122-047 
Petro-CanacJa  Be- 

•ourcaa,  inc. .._ 

Suloo  Chwmcatt,  UH  -.-. 
JAPAN: 
Omtatn     Tttephont     Sy*- 
tarns 

A-6e8-eo9 

)wa»u  Eladnc  Co 

ME3<ICQ 
PorcetMXX>St90i      Oook- 


12/1/S9-11/30/90 
12/1/69-11/30/90. 


s/3/s»-ii/30/eo 


A-201-604 
Cms.  SX.  Aoare,  SA 


__'     12/1/SS-11/30/80 
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TME  PEOPLE'S 
REPUBUC  OF 
CHINA: 


Cook- 


En•m•^M^•/ 


A-57O-506 
Ctow 

Lucky 
SWEDEN: 
Slm^tf     StMi 

Pnductf 
A-40i-a03 
Swidvik  A8.  AS  StrtMk 
StMl,    SmMk    S«Ml 

Co 

TAIWAN: 
Cmiam    TtltpfHxt*    Sy*- 


A-583-«06 

A*jtoTt(«eom 

Biuoric  Toiocofni 
Sinoca  EntaiprttM 
Taiwan  Intl. 
Takvan  Talecom. 
Tacom  Co.,  Ud. 
MagtranCo. 

Coun$mymKng    Duty    Pro- 
ottctngs 

MEXKX): 
PoKtImn-on-StMi     Cook- 
iC-201-605 


Partodi  lo  ba 


12/1/89-11/30/90. 


12/1/89-11/30/90. 


7/26/89-11/30/90. 


1/1/90-12/31/90 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
S  353.34(b)  and  $  355.34(b)  of  the 
Department's  regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22(c)  (1989)  and  355.22(c) 
(1988). 

Dated:  lanuary  23. 1991. 
)oMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  91-2201  Filed  1-29-91;  8:45  am] 

MUJfM  coot  M10-29-II 


[A337-«02] 

Preltminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Termination  In  Part;  Standard 
Carnations  From  Chile 

agency:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
action:  Notice. 

SUMMARY:  In  response  to  requests  by 
producers  and  exporters  from  Chile,  the 
Department  is  conducting  an 
administrative  review  of  the 
antidumping  du*>'  order  on  standard 
carnations  from  Chile.  This  review 
covers  three  producers  and  exporters  of 
this  merchandise  to  the  United  States 
during  March  1. 1989  through  February 
28, 1990.  These  producers/exporters  are 


Coexflor,  Ltda.  (Coexflor),  Sociedad 
Agricola  Ariztia  Vallejos  Y  Cia,  Ltda. 
(Sociedad  Agricola).  and  Flores  de  Chile 
Ltda.  (Flores  de  Chile).  The  review  is 
being  terminated  for  Florandina,  Ltda. 
and  Fernando  Massad  Abud  because 
they  have  withdrawn  their  requests  for 
review. 

The  review  indicates  the  existence  of 
dumping  margins  for  Coexflor  during  the 
period.  Flores  de  Chile  had  no 
shipments  to  the  United  States  during 
the  review  period.  Interested  parties  are 
invited  to  comment  on  this  preliminary 
result. 

EFFECTIVE  DATE:  January  30, 1991. 
FOn  FURTHER  INFORMATION  CONTACT 
Rick  Herring,  Office  of  CountervaiUng 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone;  (202) 
377-3530. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  20, 1987.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  (52  FR  8939)  the 
antidumping  duty  order  on  standard 
carnations  from  Chile. 

On  March  27, 1990,  certain  exporters, 
in  accordance  with  $  353.22(a)  of  the 
Commerce  Regulations  (19  CFR  353.22(a) 
(1990)),  requested  that  we  conduct  an 
administrative  review.  We  published  the 
notice  of  initiation  for  this  review  on 
April  27. 1990  (55  FR  17792).  The 
Department  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  The 
initiation  notice  stated  that  we  would 
review  entries  from  five  exporters 
during  the  period  March  1, 1989  through 
February  28, 1990.  However,  two 
exporters,  Florandina,  Ltda.  and 
Fernando  Massad  Abud,  subsequently 
withdrew  their  requests  for  review  on 
August  3, 1990.  Accordingly,  the 
Department  is  terminating  the 
administrative  review  for  Florandina, 
Ltda.  and  Fernando  Massad  Abud. 

Responses  to  the  Department's  April 
24, 1990  questionnaire  were  received  on 
July  23, 1990  for  Sociedad  Agricola  and 
on  August  29. 1990  for  Coexflor.  In  a 
letter  dated  May  30, 1990,  Flores  de 
Chile  informed  the  Department  that  it 
had  no  exports  for  the  period  March  1, 
1989  through  February  28, 1990. 
Deficiency  letters  were  sent  to  Coexflor 
and  Sociedad  Agricola  on  November  13. 

1990.  Deficiency  responses  were 
received  en  January  3, 1991,  for 
Sociedad  Agricola  and  on  January  9, 

1991.  for  Coe.xflor. 


Scope  of  Review 

The  merchandise  covered  by  this 
review  is  standard  carnations.  During 
the  period  of  review  the  merchandise 
was  classifiable  under  the  Harmonized 
Tariff  Schedule  (HTS)  number 
0603.10.90.  The  HTS  item  number  is 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive. 

This  review  covers  three  producers/ 
exporters  of  standard  carnations  from 
Chile  to  the  United  States  and  the  period 
March  1, 1989  through  February  28, 1990. 

United  States  Price 

We  based  United  States  price  on 
exporter's  sales  price  (ESP),  in 
accordance  with  section  772(c)  of  the 
Act.  Both  Coexflor  and  Sociedad 
Agricola  sold  to  unrelated  consignees  in 
the  United  States.  Since  the  prices  of 
these  transactions  are  determined  after 
the  date  of  importation,  U.S.  price  was 
based  on  ESP. 

For  Coexflor,  ESP  was  calculated 
based  on  the  f.o.b.  Santiago,  packed 
prices  to  unrelated  purchasers  in  the       i 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  phytosanitary  charges,  customs 
fees,  and  airport  cooler  fees.  We  made 
further  deductions,  where  appropriate, 
for  credit  expenses  and  commissions  in 
accordance  with  section  772(e)  (1)  and 
(2)  of  the  Act.  We  also  adjusted  U.S. 
price  by  adding  the  amount  of  the 
countervailing  duty  imposed  on  the 
imported  merchandise  in  accordance 
with  section  772(d)(1)(D)  of  the  Act. 
(See.  Standard  Carnations  From  Chile; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  55  FR  462, 
January  5. 1990.) 

For  Sociedad  Agricola,  we  calculated 
ESP  based  on  c.&f.,  packed  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
foreign  brokerage,  air  freight,  U.S. 
brokerage,  and  U.S.  duty.  We  made 
further  deductions,  where  appropriate, 
for  credit  expenses  and  commissions  in 
accordance  with  section  772(e)  (1)  and 
(2)  of  the  Act.  We  also  adjusted  U.S. 
price  by  adding  the  amount  of  the 
countervailing  duty  imposed  on  the 
imported  merchandise  in  accordance 
with  section  772(d)(1)(D)  of  the  Act. 
(See,  Standard  Carnations  From  Chile; 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  55  FR  462. 
January  5. 1990.)  We  had  to  calculate 
U.S.  credit  expenses  because  they  were 
not  reported  in  the  sales  listing 
submitted  by  Sociedad  Agricola.  In  the 
response  the  company  stated  that 
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payment  is  due  within  60  days  after  the 
date  of  shipment.  Using  that  information 
we  calculated  the  number  of  days  from 
shipment  to  payment  for  each  U.S.  sale. 
To  calculate  the  credit  expense,  we  used 
the  interest  rate  reported  in  the  public 
response  of  Coexflor. 

All  United  States  prices  were  weight- 
averaged  on  a  monthly  basis  in  order  to 
account  for  the  perishability  of  the 
product.  Unlike  nonperishable  products, 
sellers  cannot  withhold  their  flowers 
from  the  market  until  they  can  obtain  a 
desired  price.  Rather,  they  accept 
whatever  return  they  can  on  certain 
sales  or  destroy  the  merchandise.  We 
believe  that  averaging  United  States 
prices  over  a  relatively  short  period  of 
time  contributes  to  a  fairer  and  more 
representative  measure  of  fair  value. 
Accordingly,  we  continue  to  calculate  a 
monthly  United  States  price,  as  was 
done  in  the  fair  value  investigation  (52 
FR  3152,  February  2, 1987).  as  well  as  in 
antidumping  reviews  on  flowers  from 
other  covered  countries  (e.g..  Certain 
Fresh  Cut  Flowers  From  Colombia; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  55  FR  456, 
January  5, 1990;  Certain  Fresh  Cut 
Flowers  From  Ecuador  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  54  FR  47247, 
November  13, 1989;  and  Certain  Fresh 
Cut  Flowers  From  Ecuador  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  55  FR  6671. 
February  26, 1990). 

Foreign  Maricet  Value 

Foreign  market  value  was  calculated 
based  on  home  market  sales  or  third 
country  sales  as  appropriate.  When 
comparing  foreign  market  value  to 
United  States  price,  comparisons  were 
made  on  a  grade-specific  basis.  Foreign 
market  value  was  calculated  on  m.onthly 
weight-averaged  prices. 

For  Coexflor,  foreign  market  value 
was  based  on  third  country  prices 
because  the  volume  of  home  market 
sales  represented  less  than  five  percent 
of  the  aggregate  volume  of  third  country 
sales.  Since  the  home  market  was  not 
viable,  we  looked  to  determine  whether 
there  were  sufficient  sales  of  the  subject 
merchandise  to  a  third  country  market 
to  provide  a  basis  for  estabhshing 
foreign  market  value.  In  selecting  the 
appropriate  third  country  market  to  use 
for  comparison  purposes,  we  first 
determined  which  third  country  markets 
had  "adequate"  volumes  of  sales  within 
the  meaning  of  19  CFR  353.49(b)(1).  We 
determined  that  the  volume  of  sales  to  a 
third  country  market  was  adequate  if 
the  sales  of  such  or  similar  merchandise 
exceeded  or  were  equal  to  five  percent 
of  the  volume  sold  in  the  United  States. 


In  determining  which  third  country 
market  with  an  adequate  sales  volume 
was  the  most  appropriate  for 
comparison,  we  selected  the  third 
country  with  the  largest  volume  of  sales 
in  accordance  with  19  CFR  353.49(b)(2). 
Therefore,  we  based  foreign  market 
value  on  Coexflor's  sales  to  Canada.  We 
made  deductions,  where  appropriate,  for 
foreign  inland  height,  phytosanitary 
charges,  customs  fees,  and  airport  cooler 
fees.  We  made  a  deduction  for  credit 
expenses.  We  also  made  an  upward 
adjustment  to  foreign  market  value  to 
reflect  export  subsidies  bestowed  on 
these  sales.  We  deducted  third  country 
packing  costs  and  added  U.S.  packing 
costs  in  accordance  with  section 
773(a)(1)(B)  of  the  Act. 

For  Sociedad  Agricola,  we  based 
foreign  market  value  on  delivered, 
packed  home  market  prices.  We  made 
deductions,  where  appropriate,  for 
inland  freight  and  brokerage.  We  also 
made  a  deduction,  where  appropriate, 
for  commissions.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs  in  accordance  with 
section  773(a)(1)(B)  of  the  Act. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
March  1, 1989  through  February  28, 1990: 


Manufacturer/exporter 


Coexflor 

Sociedad  Agncola.. 
Floras  de  Chile 


Margin 
(percarrt) 


2.27 
0.00 

004 


Pleased  note  that  since  Fores  de  Chile 
had  no  shipments  during  the  review 
period,  the  margin  listed  for  it  is  from 
the  last  review  in  which  there  were 
shipments. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  ten  days  of 
publication.  Any  hearing,  if  requested. 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
vmtten  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  pubhcation. 
Rebuttal  briefs  and  rebuttals  to  written 
comments  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  pubhsh  the  final  result 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  any  written 
or  oral  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 


entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service  upon  completion  of  this 
administrative  review. 

Furthermore,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act.  upon 
publication  of  the  final  results  of  this 
review:  (1)  A  cash  deposit  of  estimated 
dumping  duties  based  on  the  above 
margin  shall  be  required  on  shipments  of 
standard  carnations  by  Coexflor  (2) 
since  the  margin  for  Sociedad  Agricola 
is  0.00  percent,  the  Department  shall  not 
require  a  cash  deposit  of  antidumping 
duties  on  entries  of  carnations  from 
Sociedad  Agricola;  and  (3)  since  the 
margin  for  Flores  de  Chile  is  less  than 
0.5  percent  and,  therefore,  de  minimis 
for  cash  deposit  purposes,  the 
Department  will  not  require  a  cash 
deposit  of  antidumping  duties  on  entries 
of  standard  carnations  from  Flores  de 
Chile.  The  cash  deposit  rate  for  any 
shipments  of  this  merchandise  produced 
or  exported  by  the  remaining  known 
producers /exporters  not  covered  in  this 
review  will  continue  to  be  the  rate 
published  in  the  previous  review  for  the 
period  November  3. 1986  through 
February  29. 1988  (55  FR  50856. 
December  11, 1990).  The  cash  deposit 
rate  for  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter,  not  covered  in  this 
administrative  review,  whose  first 
shipment  occurred  after  February  28, 
1990,  and  who  is  uru'elated  to  any 
reviewed  firm  will  be  the  same  as  the 
rate  established  for  Coexflor.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.D.  1675(a)(1)) 
and  19  CFR  353.22(c)(5). 

Dated:  January  23. 1991. 
Eric  I.  Garfinkel. 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  91-2198  Filed  1-29-91;  8:45  am] 
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Television  Receivers.  Monoct»rome 
and  Color,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Admlnlstrattve  Reviews 

agency:  International  Trade 
Administration/Import  Administration. 
Commerce. 


BEST  COPY  AVAILASLi: 
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Acnoie  Notice  of  prelimiiutry  resulta  of 
antidumping  duty  administrative 
reviews. 


In  response  to  requests  by 
two  domestic  parties  to  the  proceeding, 
the  Departnwnt  of  Commerce  is 
conducting  administrative  reviews  of 
the  antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  reviews  cover  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
Mitsubishi  Electric  Corporation,  and  the 
periods  March  1, 1986  throtigh  February 
28, 1987.  and  March  1. 1987  through 
February  29. 1988.  The  reviews  indicate 
the  existence  of  dumping  margins  for 
this  firm  duriivg  these  periods. 

As  a  result  of  these  reviews,  the 
Department  of  Commerce  has 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the 
differences  between  Unted  Spates  price 
and  foreign  market  value.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 

!  DATE  January  30, 1991. 


ran  PURTHDi  MromuTWM  contact: 

David  S.  Levy  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3001. 
'ARY  intomiatiom: 


BackgRMmd 

On  March  IS,  1987,  and  March  S,  1988, 
the  Department  of  Commerce  (the 
Department)  published  notices  of 
"Opportunity  to  Request  an 
Administrative  Review"  (52  FR  7915  and 
53  FR  7383)  of  the  antidumping  finding 
on  television  receivers,  monochrome 
and  color,  from  Japan  (38  FR  4597. 
March  10, 1971).  Two  domestic  parties  to 
the  proceeding.  Zenith  Electronics 
Corporation  (Zenith)  and  the  Unions 
(the  Independent  Radionic  Workers  of 
America,  the  International  Brotherhood 
and  Electrical  Workers,  the 
International  Union  of  Electrical,  Radio, 
and  Machine  Workers,  and  the 
Industrial  Union  Department,  AFLr^O), 
requested  that  we  conduct 
adininistrative  reviews.  In  accordance 
with  I  353.22(a]  of  the  Commerce 
Regulations.  We  published  notices  of 
initiation  of  these  reviews,  which  cover 
the  periods  March  1, 1986  through 
Febraary  28, 1987.  and  March  1 1987 
through  Fefaniary  29, 198a  on  May  2a 
1987,  and  April  27. 1988  (52  FR  18837  and 
53  FR  15083).  and  are  now  condncting 
them  pursuant  to  section  751  of  the 
Tariff  Act  of  1830  (the  Tariff  Act).  The 
final  reaolts  of  the  moat  raoantly 
completed  administrative  review*  of  this 


case,  covering  Sharp  Corporation  and 
the  periods  April  1,  tiirough  February  28. 
1986,  were  pubUshed  in  the  Federal 
Re^tar  on  September  4. 1990  (55  FR 
35016). 

Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  ta  units  known  as  projection 
television,  receiver  monitors,  and  kits 
(containing  all  parts  necessary  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiAang  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  periods,  television  receiving  sets, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684S23a  684.9232.  e84it234.  684.9236, 
684.9238.  684.9240,  664.9245,  664.9246, 
684.9248.  684.925a  684.9252,  664.9253, 
684.9255,  684.9256,  684.9258,  684.9262, 
684.9263.  684.9265.  684.9270,  684.9275, 
684.9400,  and  684.9655  of  the  Tanff 
Schedules  of  the  United  States 
AnnoUted  (TSUSA).  This  merchandise 
is  currently  classified  under  item 
numbers  8528,10.80  and  8528.20.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  written  description 
remains  dispositive. 

These  reviews  cover  one 
manufacturer/exporter  of  Japanese 
television  receivere.  monochrome  and 
color,  Mitsubishi  Electric  Corporation 
(Mitsubishi),  and  the  periods  March  1, 
1986  through  February  28, 1987,  and 
March  1, 1987  through  February  29, 1968. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  (PP)  or 
exporter's  sales  price  (ESP),  both  as 
defined  m  section  772  of  the  Tariff  Act. 
as  appropriate.  United  States  price  was 
based  on  the  packed  f.o.b.,  ci.f.,  or 
delivered  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions  from  both  PP  and  ESP  for 
ocean  freight,  marine  insurance.  U.S. 
and  Japanese  uiland  freight.  U.S.  and 
Japanese  brokerage  and  handling 
charges.  U.S.  customs  duties,  and 
discounts.  We  made  additional 
deductions  from  ESP  for  rebates,  credit 
expenses,  direct  and  indirect  warranty 
expenses,  royalties,  advertising  and 
sales  promotion  expeiues,  export  selling 
expenses  incurred  In  Japaa  U.S. 


subsidiaries'  selling  expenses,  and 
inventory  carrying  expenses.  Although 
Mitsubishi  claimed  U.S.  warranty 
expenses  as  direct  selling  expenses,  we 
considered  only  the  variable  portion  of 
these  expenses  to  be  direct  selling 
expenses  because  the  warranty  services 
were  provided  by  a  related  company; 
we  considered  the  remainder  to  be 
indirect  selling  expenses.  We  also 
added  an  amouiit  to  both  PP  and  ESP  for 
the  Japanese  commodity  tax  that  was 
not  collected  by  reason  of  the 
exportation  of  the  merchandise,  as 
specified  in  section  772(d)(1)(C)  of  the 
Tariff  Act.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
(FMV).  the  Department  used  home 
market  price,  as  defined  in  section  773 
of  the  Tariff  Act. 

Zenith  alleged  that  Mitsubishi  sold 
televinons  in  the  home  market  at  prices 
below  the  cost  of  production.  We 
considered  the  allegations  sufficient  to 
warrant  an  investigation  of  possible 
sales  below  the  cost  of  production.  As  a 
result  of  our  investigation,  we  found 
below-cost  sales.  When  more  than  10 
percent  of  the  sales  of  a  particular 
model  were  determined  to  be  below 
cost,  we  excluded  those  sales  from  our 
calculation  of  FMV. 

We  made  adjustments  for  inland 
freight,  discounts,  royalties,  credit, 
advertising  and  sales  promotion,  and 
differences  in  commodity  taxes. 
packing,  and  physical  characteristics  of 
the  merchandise.  In  PP  comparisons,  we 
added  direct  VS.  wrarranty,  royalty,  and 
credit  expenses  to  FMV.  In  ESP 
comparisons,  we  deducted  indirect 
selling  expenses,  inventory  carrying 
costs,  and  indirect  warranty  expenses 
from  FMV.  not  exceeding  the  amount  of 
U.S.  indirect  selling  expenses.  Although 
Mitsubishi  claimed  certain  home  maricet 
warranty  expenses  as  direct  selling 
expenses,  we  considered  the  entire 
claim  to  be  an  indirect  selling  expense 
because  the  warranty  services  were 
provided  by  a  subsidiary  company,  and 
because  we  had  no  information  about 
which  portions  of  the  claimed 
adjustments  represented  variable 
expenses.  No  other  adjustments  were 
claimed  or  allowed. 

PrsUminary  Raaults  of  tfia  Reviews 

As  a  result  of  our  reviews,  we 
preliminarily  determine  that  the 
foUowing  maigina  exist 
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Manufactur- 
er 

Re- 

VIOW 

No. 
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Mitsubwhi 

e 

9 

03/01 /8e-02/28/87 
03/01/87-02/29/88 

24.30 
3.44 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  as  early  as  is  convenient  for 
the  parties,  but  not  later  than  44  days 
after  the  date  of  pubHcation  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  parties  may  submit  case 
briefs/written  comments  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  seven  days  after  submission  of  the 
case  briefs.  The  Department  will  publish 
a  notice  of  the  final  results  of  these 
administrative  reviews,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  v^ll  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  of  3.44 
percent  will  be  required  for  Mitsubishi. 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  in  prior  reviews, 
whose  first  shipment  occurred  after 
February  29, 1988,  and  who  is  unrelated 
to  Mitsubishi  or  any  previously 
reviewed  firm,  a  cash  deposit  of 
estimated  antidumping  duties,  equal  to 
the  highest  non-BIA  rate  for  any  firm 
with  shipments  during  the  most  recent 
period,  shall  be  required.  These  deposit 
requirements  will  be  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  or  color,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
administrative  reviews. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 


Dated:  January  18. 1991. 
Eric  I.  GaifiuokeL 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  91-2199  Filed  1-29-91;  8:45  am] 

BILUNQ  CODE  3S10-OS-M 

[A-sse-oisi 

Television  Receivers,  Monochrome 
and  Color,  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  International  Trade 

Administration/Import  Administration. 

Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
one  domestic  party  to  the  proceeding, 
the  Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  television 
receivers,  monochrome  and  color,  from 
Japan.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  the 
Sharp  Corporation  (Sharp),  and  the 
period  March  1, 1987  through  February 
29, 1988.  The  review  indicates  the 
existence  of  dumping  maipns  for  Sharp 
during  this  period. 

As  a  result  of  this  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  differences  between  United 
States  price  and  foreign  market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
EFFECnve  date:  January  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT 
Dennis  U.  Askey  or  John  R.  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3601. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  8, 1988.  the  Department 
published  a  notice  of  "'Opportunity  to 
Request  an  Administrative  Review"  (53 
FR  7383)  of  the  antidumping  finding  on 
television  receivers,  monochrome  and 
color,  from  Japan  (36  FR  4597,  March  10, 
1971).  A  domestic  party  to  the 
proceeding.  Zenith  Electronics 
Corporation  (Zenith),  requested  that  we 
conduct  an  administrative  review,  in 
accordance  with  §  353.22(a)  of  the 
Commerce  Regulations.  We  pubhshed  a 
notice  of  initiation  of  this  review,  which 
covers  this  period  March  1, 1987  through 
February  29, 1988,  on  April  27, 1988  (53 
FR  15083),  and  are  now  conducting  it 


pursuant  to  section  751  of  the  Tariff  Act 
of  1930  (the  Tariff  Act).  The  final  results 
of  the  most  recently  completed 
administrative  reviews  of  this  finding, 
covering  Sharp  and  the  periodb  April  1, 
1981  through  Februar>-  28, 1986,  were 
published  in  the  Federal  Register  on 
September  4, 1990  (55  FR  35916). 
Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  television  receiving  sets, 
monochrome  and  color,  from  Japan. 
Television  receiving  sets  include,  but  are 
not  limited  to,  units  known  as  projection 
televisions,  receiver  monitors,  and  kits 
(containing  all  parts  necessarj'  to 
receive  a  broadcast  television  signal 
and  produce  a  video  image).  Not 
included  are  certain  monitors  not 
capable  of  receiving  a  broadcast  signal, 
certain  combination  units,  and  certain 
subassemblies  not  containing  the 
components  essential  for  receiving  a 
broadcast  television  signal  and 
producing  a  video  image.  During  the 
review  period,  television  receivers, 
monochrome  and  color,  were 
classifiable  under  item  numbers 
684.9230,  684.9232,  684.9234,  684.9236. 
684.9238,  684.9240,  684.9245,  684.9246, 
684.9248,  684.9250.  6&4.9252,  6&4.9253. 
684.9255,  684.9256,  684.9258,  684.9262, 
684.9263.  684.9265.  684.9270,  684.9275, 
684.9400,  and  684.9655  of  the  Tariff 
Schedules  of  the  United  States 
Aiuiotated  (TSUSA).  This  merchandise 
is  currently  classifiable  under  item 
numbers  8528.10.80  and  8528.20.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes  only.  The  vmtten  description 
remains  dispositive. 

This  review  covers  one  manufacturer/ 
exporter  of  Japanese  television 
receivers,  monochrome  and  color,  Sharp, 
and  the  period  March  1, 1987  through 
February  29, 1988. 
United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  pnce  (PP)  or 
exporter's  sales  price  (ESP),  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  United  States  price  was 
based  on  the  packed  f.o.b..  c.i.f,  or 
delivered  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions  from  both  PP  and  ESP  for 
ocean  freight,  marine  insurance,  U.S. 
and  Japanese  inland  freight.  U.S. 
brokerage  and  handling  charges.  U.S. 
customs  duties,  and  discounts.  We  made 
additional  deductions  from  ESP  for 
rebates,  commissions  to  unrelated 
parties,  credit  and  warranty  expenses, 
advertising  and  sales  promotion 
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expenses,  export  selling  expenses 
incurred  in  Jspan.  and  U.S.  subsidiaries' 
selling  expenses.  We  also  added  an 
amount  to  both  PP  and  ESP  for  the 
Japanese  commodity  tax  that  was  not 
collected  by  reason  of  the  exportation  of 
the  merchandise,  as  specified  in  section 
772(d)(1)(C)  of  the  Tariff  Act.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
(FMV).  the  Department  used  home 
market  price,  or  constructed  value,  as 
defined  in  section  773  of  the  Tariff  Act. 
as  appropriate. 

Zenith  alleged  that  Sharp  sold 
televisions  in  the  home  market  at  prices 
below  the  cost  of  production.  We 
considered  the  allegations  sufficient  to 
warrant  an  investigation  of  possible 
sales  below  the  cost  of  production.  As  a 
result  of  our  investigation,  we  found 
below-cost  sales.  When  more  than  10 
percent  of  the  sales  of  a  particular 
model  were  determined  to  be  below 
cost,  we  excluded  those  sales  from  our 
calculation  of  FMV.  When  more  than  00 
percent  of  the  sales  of  s  particular 
model  were  determined  to  be  sold  below 
the  cost  of  production,  we  used 
constructed  value,  as  defined  in  section 
773  of  the  Tariff  Act.  Constructed  value 
includes  materials,  fabrication,  general 
expenses,  profit  and  packing.  We  used: 
(1)  Actual  general  expenses,  since  these 
exceeded  the  statutory  minimum 
requirement  of  10  percent  of  materials 
and  fabrication,  (2)  the  statutory  8 
percent  for  profit,  because  actual  profit 
was  less  than  the  statutory  minimum, 
and  (3)  packing  costs  for  merchandise 
exported  to  the  United  States. 

We  made  adjustments  for  inland 
freight,  brokerage  and  handling 
expenses,  discounts,  rebates,  credit, 
advertising  and  sales  promotion 
expenses,  warranty  expenses,  and 
differences  in  commodity  taxes, 
packing,  and  physical  characteristics  of 
the  merchandise.  In  PP  comparisons  we 
added  direct  U.S  credit,  advertising  and 
sales  promotion  expenses,  and  warranty 
expenses.  In  ESP  comparisons  we 
deducted  indirect  selling  expenses  from 
FMV,  not  exceeding  the  amount  of  U.S. 
indirect  selling  expenses.  No  other 
adjustmrnts  were  claimed  or  allowed. 

Pralimiiury  Rusults  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  following 
margin  exisfs: 


Manufactur- 
er 

Re- 
view 

Period  04  review 
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(pw- 
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Sharp 

0 

03/01 /87-02/29/88 

26.57 

National  Inatltuta  of  Standards  and 
Tachnology 


Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  as  early  as  convenient  for 
the  parties,  but  no  later  than  +4  days 
after  the  date  of  publication  of  this 
notice,  or  the  first  workday  thereafter. 
Interested  pariies  may  submit  case 
briefs/written  comments  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  7  days  after  submission  of  the  case 
briefs.  The  Department  will  publish  the 
final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  conunenls  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  of  26.57 
percent  will  be  required  for  Sharp.  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter  not  covered  in  this 
or  in  prior  reviews,  whose  first 
shipments  occurred  after  February  29, 
1986.  and  who  is  unrelated  to  Sharp  or 
any  previously  reviewed  firm,  a  cash 
deposit  of  estimated  duties  of  26.57 
percent  shall  be  required.  This  deposit 
requirement  will  be  effective  for  all 
shipments  of  Japanese  television 
receivers,  monochrome  or  color,  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tanff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  January  18,  1991. 
Eiic  L  Garfmkel. 
Asstatant  Secretary  for  Import 
Adminiatraljon. 

[FR  Doc.  91^2200  Filed  1-29-01:  8:45  am) 
■KUNacoot  Mi».oe-«i 
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National  Hra  Codaa;  Raquast  for 
Proposals  for  Rsvision  of  Standarda 

AQENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  request  for  proposals. 

SUMMAirr:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 
system  used  by  NFPA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  hsted 
with  the  standards, 
ADOnESSES:  Arthur  E.  Cote,  P.E., 
Secretary.  Standards  Council,  NFPA,  1 
Batterymarch  Park.  Quincy. 
Massachusetts  02269-9101. 
FOR  FURTHEN  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P£..  Secretary. 
Standards  Council,  at  above  address, 
(617)  770-3000. 
SUPPI^MENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a] 
and  1  CFR  part  51. 

Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E  Cote, 
P.E.,  Secretary.  Standards  Council, 
NFPA,  1  Batterymarch  Park.  Quincy, 
Massachusetts  02269-9101.  Proposals 
should  be  submitted  on  forms  available 
from  the  NFPA  Standards 
Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
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by  5:00  ^ml  local  time  txi  the  deeifig 
date  iiidKAted  wiU  be  ected  «n  by  the 

Committee.  The  NFPA  will  consider  any 
proposal  thwt  it  receives  on  or  before  the 
date  listed  with  the  standard. 


At  a  later  date,  each  NFPA  Tediaicel 
CsiBfltittee  wiM  iMve  «  report  which  will 
incbde  «  c<w  af  iwttJen  prapoeab  that 
iiave  been  received  ead  an  accoust  of 
their  diapositiBB  of  each  propoid  by  the 
NFPA  Committee  as  the  Techniad 


Comeaiitee  Repoct.  £eck  person  who  has 

submitted  a  written  proposal  will 
receive  a  copy  tif  tke  teptxi. 

Date*  }afBOBry  K  IWl. 
]ohD  W.  LTona, 

Director. 


NIFPA  No. 


TrttB 


Closing 
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NFPA  13E-1989 - 

NFPA  14-1W0 

NFPA  32-1990 
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Spray  Appttcation  Using  Flammable  and  Comboatitte  Mnarials - 

Dipping  and  Coating  Processes  Using  Rammal)t«  or  Cw*u«»»a  Liqwis  • 

Soivem  Extraction  Plant*- 

Pyiunywi  Plassc ■ — —  ■>■' ««— .— 
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Pesticides  in  Portable  Containers.. 
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Vensig  of  Deftagrationa — 

Stgrmhiig  Sysiama  tor  Caniral  Station  Sarvioa . 

PiuiecUvs  Signaling  Syslstiis -.■.~. 

Automatic  Fin  Oalacton.. 


Notification  Appliances  tor  Protective  Signaling  Syatema 

Local,  AwHIary,  Remote  Station,  and  Proprietary  Protective  Signaling  Systems... 

Household  F»e  Waming  Eauipmem. 

Buildings  from  Exterior  Fire  Explosurea 

Combustion  Hazards  in  Atmospheric  Fluidtzsd  Bad  Comtaustion  St^stam  Boilers.. 

Oana  and  Furnace* 

AirowdWenlr^  A  VenlilaJing  Systema 

Warm  Air  Heating  i  Air  ConditieniBB  Systems 

Health  Cars  FadMiea ~ - 

Smoka  Cor*Dl  Door  Aaeoibhes 

Eoiargency  and  Standby  Power  System* 

Stored  Electrical  Energy  Emergency  ana  Standby  Power  Systems 

Fire  Teats  o«  Roof  Coverings _ 

PotsnlM  He«  of  SoildinB  Materials 

Conirol  el  Gas  Haaards  en  Vessels.. 


Tank  Vehicles  for  Flammable  and  Combustible  Liquids.. 

Portable  Shipping  Tanks  lor  Flammable  &  Combustible  Liquids 

FIvwntfite  and  CombuslMe  Ljquid*  on  Farrr^  and  Isolated  Consttuction  Projects . 

Aircraft  Rescue  A  Fira  Fighting  Services  al  Airports _ - - 

Ammonium  Nitrate ~ ____.— -... 

Pwged  and  Piesauiliad  Enclosures  for  Electrical  Equipment 

Nuclear  Research  Reactocs. 


Fire  PiotetHonlof  Light  Water  Nuclear  Power  Plants 

Fir*  Antiawlui  DriwaNOpaMtor  Professcnal  CKiaJifications- 

Al«i«t  Fire  FiQMar  Protaaannal  OualfficBtions 

Prolaaaional  Qualificationa  for  Fire  Inspector 

Prdleaslonal  Quaimcations  lor  Fre  invesSgator . 
t^ofaaatanal  QuaMioa«ef«1or  Public  F»«£ducatar. 
Outoide  Uva  Fn  Ta 


imiv  n^  mi^^K — — ■■•*• 

Pr».J(WidarN  Ptanaing  tar  Warehouse  Oocupancies.. 


Dwelling  Firesafety  Surveys 

On,  l>aa  A  HWOtonanea  0I  Fre  Hose  Indudirig  Couplings  A  Nozzles... 

Spray  Nozilea  tStM  OR  S  Tip) 

Gtove*  for  Stuctural  Fire  Fighting 

8latton/Werk  UnMomw  for  Fire  Fighters . 
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Cloaed-Circult  SCBA  for  Fae  Fighters 
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[Notice  1] 

National  Firs  Codes:  Rsqusst  tor 
Comments  on  NFPA;  Technlcai 
Comeiltteefleperts 

AQEKV:  Natfonai  tostaute  of  Stasdards 
and  Technology.  Commerce. 


action:  Notice  of  request  for  commems. 

SUMMMtv:  T^  National  Fhr  Protection 
Association  [T'jFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  FaO  Meeting  in 
November  or  iti  Annua'  fleeting  in 
May.  the  NFPA  acU  on 
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recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1991  Fall  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 

OATIS:  The  Technical  Committee 
Reports  are  available  for  distribution  on 
February  1. 1991.  Comments  received  on 
or  before  April  12, 1991  will  be 
considered  by  the  respecbve  NFPA 
Committees  before  Hnal  action  is  taken 
on  the  proposals. 

ADOWtWM;  The  1991  Fall  Technical 
Committee  Reports  are  available  from 
NFPA.  Publication  Department.  1 
Batterymarch  Park.  Qiiincy, 
Massachusetts  02269-9101.  Comments 
on  the  reports  should  be  submitted  to 
Arthur  E.  Cote.  P£..  Secretary, 
Standards  Council.  NFPA.  1 
Batterymarch  Park.  Quincy, 
Massachusetts  02289-9101. 

ran  njfrram  inkmmation  contact: 

Arthur  E.  Cote.  P.E.,  Secretary. 
Standards  Council,  at  above  address, 
(817)  770-3000. 
SUPfLUMNTARY  INPOmiATION: 

Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  part  51. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on  its 
Technical  Committee  Reports. 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote.  P.E.,  Secretary,  Standards  Council. 
NFPA  1  Batterymarch  Park.  Quincy. 
Massachusetts  02289-9101.  Commentors 
may  use  the  forms  provided  for 
comments  in  the  Technical  Committee 
Reports.  Each  person  submitting  a 
comment  should  include  his  or  her  name 


and  address,  identify  the  notice,  and 
give  reasons  for  any  recommendations. 
Comments  received  on  or  before  April 
12, 1991,  will  be  considered  by  the  NFPA 
before  final  action  is  taken  on  the 
proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  Technical 
Committee  Documentation  by 
September  27, 1991.  prior  to  the  Fall 
Meeting. 

A  copy  of  the  Technical  Committee 
Documentation  will  be  sent 
automatically  to  each  commentor. 
Action  on  the  Technical  Committee 
Reports  (adoption  or  rejection)  will  be 
taken  at  the  Fall  Meeting,  November  18- 
20, 1991  in  Montreal,  Quebec,  Canada  by 
NFPA  members. 

Dated:  January  23, 1991. 
lohn  W.  Lyons, 

Director. 

1991  Fau  Meeting  Technical 
Committee  Reports 

[P  =  PartiaJ  revision.  W  =  Wittxlrawal:  R  = 
Reconfirmation;  N  =  N«w.  C  =  Comptete  Revision) 


1991  Fall  Meeting  Technical 
COMMITTEE  Reports— Continued 

[P  -  Partial  revision:  W  -  Withdrawal.  R  '^ 
Reconflrmatlon;  N  -  New;  C  »  Complete  Revision) 


NFPA  No. 

Title 

Action 

24 

Private    Fire    Service    Mains 
and  T^iev  Appurtenarv:es 

P 

25 _.. 

Water-Based       Extrngushmfl 
Systems 

N 

51 

OxygervFuel  Gas  Systems  lor 
Welding.  Cutting  and  AlHed 
Proceaaes. 

P 

58 

Storage  A  Handling  of  Lique- 

P 

fied  Petroteom  Gases 

59 

Liquefied  Petroleom  Gases  at 
UtHty  Gas  Planu 

P 

69 

P 

91 

Exhaust  Systems  tor  Air  Corv 

C 

weying  at  Materials 

102 

Assemt)«y  SeaDng.  Tents  and 

C 

A»  .Supported  Structures 

203M 

Rooi    Govenngs     arxl     Hoot 
Deck  Construction 

P 

220 

Types   o1    Bu!k1:ng  Construc- 

P 

tion 

318 

Protection  of  Clear  Rooms 

EMS  Operations  at  Hazardous 

N 

473 

N 

Matenals  Inadems 

497A 

aassrfication  ot  Oass  1  Haz- 
ardous   (Classified)    Loca- 
tions tor  Electncal  instaHa- 
tiona  in  0>emical  Process 
Area. 

C 

600 

Industrial  Frs  Brigades 

C 

601 

Guard   Servico   m   Fire   Loss 
Prevention       (incorporates 

C 

NFPA  802). 

703 

Fire    Retardant    Impregnated 

C 

Wood  and  Flame  Retardant 

Coatings  for  Building  Mate- 

nals 

820 

Wastewater  Treatment  Pianta... 
Fire       Reporting       Property 

P 

903M 

P 

Survey  GuKle 

904M 

Incirteot     Follow-Up     Report 
Guide 

R 

921 

Fire  and  Ei^iloston  inveaSga- 

N 

tona 

1126 

Use   of    Pyrotechnics   In   the 
Pertormmg  Arts. 

N 

1402 

Building  Fire  Service  Training 
1     Centers. 

C 

NFPA  No. 

TWe 

Action 

1402 

1QA1 

Live  Fire  Training  Evdutiont 

m  Structures. 
Pira  Mom               

P 
P 

[FR  Doc.  91-2097  Filed  1-29-91:  8:45  am] 

■ILUNa  COOC  3S10-1S-M 

National  Oceanic  and  Atmospheric 
Administration 

Atlantic  Swordfieh  Fishery 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Notice  of  extension  of  comment 
period. 


summary:  NMFS  held  a  public  hearing 
on  January  15. 1991,  to  obtain  comments 
on  options  for  developing  a  Secretarial 
Amendment  to  the  Fishery  Management 
Plan  for  Atlantic  Swordfish.  A 
subsequent  notice,  published  January  18, 
1991,  (56  FR  1983)  specified  public 
comments  were  invited  until  February  1, 
1991.  This  notice  extends  the  comment 
period  until  February  15, 1991. 
DATES:  Pubhc  comments  are  invited  in 
writing  until  February  15, 1991. 

ADDRESSES:  Comments  should  be 
mailed  to  Richard  H.  Schaefer,  Director, 
Office  of  Fisheries  Conservation  and 
Management  (F/CM),  National  Marine 
Fisheries  Service,  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B,  Stone,  NMFS,  at  301-427- 
2347. 

SUPPLEMENTARY  INFORMATION:  NMFS 

published  a  notice  on  December  28, 
1990,  (55  FR  53319)  announcing  a  pubhc 
hearing  on  January  15. 1991.  to  obtain 
comments  on  options  for  developing  a 
Secretarial  Amendment  to  Fishery 
Management  Plan  for  Atlantic 
Swordfish.  The  notice  encouraged  the 
public  to  present  comments  at  the  public 
hearing  or  in  writing.  No  deadline  was 
indicated  for  written  comments.  A 
notice  published  January  18. 1991.  56  FR 
1983,  specified  public  comments  were 
invited  until  February  1, 1991.  Several 
commenters  at  the  bearing  requested  an 
extension  until  February  15, 1991.  This 
notice  extends  the  deadline  for 
submitting  public  comments  on  the 
Secretary's  management  options. 
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Dated:  ^miary  M.  1991. 
RicfaMd  H.  SohaefiK, 

Director  of  Office  of  Fisheries.  Comervalaan 

and  Management,  National  Marine  Fjaheriet 

Service. 

[FR  Doc.  91-2ia7  Filed  1-29-81;  8:45  am) 

MLUNG  COOC  IS10-22-M 

Taking  of  RiDQed  Seals  incMental  to 
On-lce  Seismic  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NNffS).  NOAA.  Coromerce. 
ACTION;  Notice. 

Notice  is  being  given  that  on  January 
23. 1991,  NMFS  issued  a  Letter  of 
Authorization  under  ths  authority  of 
section  101(a)(5)  of  the  Marine  Mammal 
Protection  Act  and  50  CFR  part  228, 
subpart  B — Taking  of  Ringed  Seals 
Incidental  to  On-Ice  Seismic  Activities 
to  Western  Geophysical  351  E. 
Inletnatiooal  Akport  Road.  Anchorage, 
Alaska  99518. 

The  Letter  of  Authorization  is  valid 
for  1991  and  is  subject  to  the  provisions 
of  the  MMPA  and  the  regulation 
governing  small  takes  of  marine 
mammals  incidental  to  specified 
activities  (30  CFR  part  228,  subparts  A 
and  B). 

Issuance  of  the  letter  is  based  on  a 
finding  by  NMFS  that  the  total  taking 
will  have  a  negligible  impact  on  the 
ringed  seal  species  or  stocks  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock  for  subsistence  use  by  Alaska 
natives. 

The  Letter  of  Authorization  is 
available  for  review  in  the  following 
offices:  Office  of  Protected  Resources, 
NMFS,  1335  East-West  Highway,  Silver 
Spring,  MD  20910  and  Western  Alaska 
Field  Office,  NMFS,  701  C  Street 
Anchorage,  Alaska  99513. 

Dated:  January  23, 1991. 
Naocy  FMtac 

Director,  Off  ice  of  Protected  Resources. 
[W.  Doc.  91-2124  Filecl  1-29-81;  •:45  am) 

MLUNO  COOC  Wt»4t-« 


aJeBodonal  Antibodies  Whick 
Oiacnnaaete  Jkitweea  Strsias  af  Citims 
Tristeta  Virus,  to  Thenafl  A.  fennei:. 
having  a  ftlace  of  buaiaeas  at  AltBrncmte 
Sprtog.  FloridB.  The  petent  righu  ia  (his 
inventioB  have  been  aaaigned  1o  the 
United  States  of  Anerica. 

The  pMBpective  exduaive  liceaBe  wiH 
be  royalty-bearing  and  will  comply  with 
the  teoBS  and  ooBditioas  oi  35  U.S£.  209 
and  37  CFR  404.7.  The  proapective 
exclusive  license  nuiy  be  gnaied  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  NTIS  reoeives  written 
evidence  and  argument  which 
estabfishes  that  (he  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  relates  to  murine 
hybridoma  cells  lines  and  monoclonal 
antibodies  produced  herefrom  which 
may  be  used  to  detect  severe  forms  of 
the  citrus  tnsteza  virus  in  cibirs  pfent 
tiseae  by  immunological  essay. 

The  availability  of  <he  invention  for 
licensing  was  published  in  the  Federal 
Regjater  Vol.  54,  No.  142.  p.  S1067,  Jwly 
26, 1999.  A  copy  of  Ote  instant  petent 
application  may  be  purchased  fmi  the 
NTIS  Sales  Desk  by  telepiionir^  703/ 
487-4630  or  by  writing  to  Order 
Department,  NTK,  5285  Port  Royal 
Road.  Springfield.  VA  22W1. 

Inqairies,  ooeuBents  and  oither 
materif^  relating  to  the  contemplated 
license  mast  be  sJbmitted  to  Doi^las  ]. 
CainpioB,  Center  lot  Utilization  of 
Federal  Technology.  NTIS,  Box  1423. 
Springfield.  VA  22151.  Properly  filed 
competing  applications  received  by 
NTIS  in  response  to  this  notice  wiB  be 
considered  as  objectioRB  to  the  grant  of 
the  contemplated  license. 
Douglas  ].  Campion. 

Center  for  Utilization  ofFederaiTtchnology. 
National  Technical  Information  Service,  U.S. 
Department  vfCoiiiiDerce. 
[FR  Doc.  91-2106  Filed  1-29-91;  8:45  am) 
•tujM  OSK  sno-w.« 


National  Technical  Information 
Service 

Prospecthre  Qrant  Of  txchMhre  Patent 
License;  Thomas  A.  Peiniar 

This  is  notice  in  aocordaooe  with  S5 
U.S.C.  20e(c)(l)  and  37  CFR  4047{B)(lKi) 
that  the  National  Techaical  infoTBaatroa 
Service  (NHS),  US.  Ocpertmeiit  of 
Comnterce.  is  coetemplating  the  grant  of 
an  exdueive  hcease  is  t»  United  States 
to  practice  the  inventioB  embodied  in 
U.&  Pateat  AppbcadoB  SN  7/3frl.»47, 


assigned  to  the  United  States  ef 
America. 

The  prospective  excbisive  license  will 
be  royalty-bearing  and  will  comply  witi 
the  terms  and  conditions  of  35  U.Sil  2fl9 
and  37  CFR  404.7.  The  prospective 
exclasive  license  may  be  granted  unless, 
within  sixty  days  fro*  tk«  date  of  this 
piihliaKoH  Notice.  NTIS  receives  wnllen 
evidence  and  argument  which 
establishes  that  the  grant  ef  the  license 
would  not  be  consistent  wjlh  the 
reqniremeirts  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  invention  relates  to 
imniBDO^ropfcyiaxis  and  vaccmeB;  more 
particukrly  it  relates  to  Vi  capsolar 
polysaccharide-protein  conju^tes 
whidi  can  be  uaed  to  ehcit  immame 
respoBBB  t>y  producing  serum  antibodies 
in  a  host. 

The  aTnailability  of  the  mvefrtior  for 
licensing  was  pubhshed  in  the  Federal 
Register  Vol.  58,  No.  79.  p.  13433.  April 
25, 1988.  A  copy  of  the  imtant  patent 
application  may  be  purchased  from  the 
NTIS  Sales  Deak  by  telephoning  703/ 
4S7-4650  or  by  writing  to  Order 
Department.  NTIS,  5285  Port  Roval 
Road.  Springfteld.  VA  22161. 

inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
hcense  must  be  submitted  to  Papan 
Devnani,  Center  for  Utilization  of 
Federal  Technology.  NTTS,  "Box  1123. 
SpringfieW,  VA  22151.  Properly  filed 
competing  applications  received  by  the 
NTIS  in  response  to  this  notice  wall  be 
considered  as  objections  to  die  grant  of 
the  coirtemplated  license 
Dougla*  J.  Campisn. 

Center  forVtthMUuai  of  Federal  Technology, 
National  Technical UrformanoD  Ser\u:e,  US. 
Department  ef  Commerce 
[FR  Doc  91-2105  Filed  1-29-91:  8.45  «naj 
■uuNQCoec  ur^^trm 


Praapeotlve  Grant  Of  Exdushw  Patent 
Ucense;  Unfaras  Biototftoa,  Inc. 

Tliis  is  notice  in  accordamce  with  35 
U.SH  209(c)(1)  and  37  CFR  404.7(aKll(i) 
that  the  National  Technical  Information 
Service  (NTIS),  U3.  Departaient  of 
Commerce,  is  contemplating  the  grant  of 
an  exclusive  license  in  the  United 
States,  Canada  and  Japan  to  practice  the 
invention  embodied  in  U.S.  Patent 
Apphcation  Serial  Number  7-155,799, 
"Poly»accharide4>Fetein  Conjugates"  to 
Univax  Biologica,  hic,  having  a  ^daoe  of 
busineu  ad  RockvOe,  ^fi).  The  patent 
rights  in  this  hi^eatinn  have  been 


DEPARmiEHT  OF  OEFBISE 
Offtee  Of  the  Secrrtary 
AdaBoarrilleetliig 
AcnOM:  Notice  of  meeting. 


summary:  a  meeting  of  the  Ada  Board 
will  be  held  Friday.  February  8, 1991 
fi'om  9  a  jn.  to  5  pjn.  at  the  Institute  for 
Defense  Analyses.  2901  North 
Beauregard  StreeL  Alexandria.  Virginia. 

FOR  FURTN8R  INPORMAriOH  COtfTaCT 

Ms,  Snsan  CHrlson,  Ads  infennation 
Cleariaghoase  c/o  HT  Research 
Institute.  4600  Farbes  Boulevard. 
Lanhon.  MsrylaMi  20^66.  (783)  6B»- 
1477. 
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Dated:  lanuvy  2S,  1991. 

L^.  Bynum. 

Office  of  the  Secntary  of  Defense.  Federal 
Register  Liaiaon  Office.  Departrrent  of 
Defense. 

[FR  Doc.  91-2195  Filed  1-29-91;  8:45  am] 

MLUM  OOOC  M10-«1-« 

DefMrtment  of  the  Air  Force 

IntenthMi  To  Prepare  an  Environmental 
Impact  Statement;  National  Aero- 
space Plane 

The  Department  of  Defense  of  the 
National  Aeronautics  and  Space 
Administration  are  conducting  a  joint 
National  Aero-Space  Plane  (NASP) 
research  program.  The  Joint  Program 
Office  (JPO)  at  Wright-Patterson  Air 
Force  Base  (AFB),  Ohio  is  charged  with 
managing  all  NASP  activities  and 
intends  to  study  the  environmental 
issues  associated  with  the  NASP 
program.  As  part  of  that  study,  JPO  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  use  in  the  decision- 
making process. 

The  purpose  of  the  NASP  program  i.s 
to  design,  build,  test  and  support  two  X- 
30  research  vehicles  that  will 
demonstrate  the  technologies  necessary 
for  airbreathing  single-state-to-orbit 
flight.  The  X-30  will  take  off  and  land 
horizontally,  like  an  airplane,  fly 
directly  to  orbit  and  operate  there  like  a 
spacecraft.  Eighty  test  flights  are 
planned  beginning  with  verifying  low 
speed  handling  qualities  and  progressing 
to  orbital  velocity,  approximately  25 
times  the  speed  of  sound. 

The  NASP  Ground  Support  System 
Complex  is  proposed  to  be  located  at 
Edwards  AFB.  California.  Edwards  AFB 
covers  300.000  acres  of  land  and  20,000 
square  miles  of  restricted  air  space  The 
use  of  existing  or  planned  Air  Force 
Flight  Test  Center  or  NASA  Dryden 
Flight  Research  Facihty  assets  is  under 
consideration.  Construction  of  support 
facilities  will  require  160  acres  for  the 
following  major  activities:  Cryogenic 
production  and  storage,  aircraft 
assembly  and  checkout,  engine  test 
pads,  mission  control,  data  processing, 
and  flight  test  simulation.  Currently,  the 
location  of  these  facilities  is  being 
studied.  The  proposed  action  would 
locate  these  facilities  in  the  south  base 
area  of  Edwards  AFB  southeast  of  the 
center  portion  of  the  04-22  runway. 
Alternatives  include  locating  the 
facilities  near  the  southwest  end.  mid- 
southern  side  or  near  the  southeastern 
end  of  the  04-22  runway. 

Scoping  will  be  conducted  to  identify 
environmental  concerns  and  issues  that 


need  to  be  addressed  in  the  EIS.  The  EIS 
will  assess  site  specific  issues  pertaining 
to  the  NASP  ground  activities  and 
general  issues  pertaining  to  flight 
activities.  Alternatives  to  be  considered 
by  the  JPO  are;  (1)  No  action;  and  (2) 
alternative  locations  for  the  support 
facilities  at  Edwards  AFB.  National 
experts  in  the  areas  of  stratospheric 
ozone,  sonic  booms,  health  and  safety 
and  other  areas  will  assist  in  the 
analysis  of  the  issues  identified  during 
the  process.  Two  public  scoping 
meetings  will  be  held  as  part  of  the 
process  (one  each  in  Lancaster,  CA  and 
Washington,  DC)  to  determine  the 
environmental  issues  and  concerns  that 
should  be  addressed.  The  scoping 
meetings  are  tentatively  scheduled  for 
February  1991.  Notice  of  the  exact  time 
and  place  of  the  meeting  will  be 
published  in  the  news  media. 

Public  input  and  comments  are 
solicited  concerning  the  environmental 
aspects  of  the  proposed  program.  To 
assure  the  JPO  will  have  sufficient  time 
to  fully  consider  public  inputs  on  issues, 
written  comments  should  be  mailed  to 
ensure  receipt  no  later  than  April  1, 
1991.  However,  the  JPO  will  accept 
comments  at  any  time  during  the 
environmental  impact  analysis  process. 

Comments  or  requests  for  further 
information  concerning  the  proposed 
project  or  the  EIS  should  be  addressed 
to;  Lt.  Col.  Tom  Bartol.  Director  of 
Environmental  Planning,  AFRCE-BMS/ 
DEV.  Norton  AFB.  CA  92409-6448.  (714) 
382-4891. 

Patsy  |.  GDiiner, 

.4  ir  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  91-2143  Filed  1-29-91;  8:45  am] 

WUJNa  CODE  M1(H)1-1I 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board's 
Ad  Hoc  Committee  on  the  Extension  of 
Dormant  Munitions  Storage  Life  and 
Insensitive  High  Explosives  Research 
and  Development  will  meet  on  20-21 
February  1991,  from  8  a.m.,  to  5  p.m.  at 
the  ANSER  Corp..  1215  S.  Jefferson 
Davis  Hwy,  Arlington.  VA  22202. 

The  purpose  of  this  meeting  is  to 
prepare  the  final  study  outbrief  and 
graph  report. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  Title  5,  United  States  Code. 
specifically  subparagraph  (1). 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648. 
Patsy ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  91-2144  Filed  1-29-91;  8:45  am) 

MLUNO  CODE  M10-01-M 


Corps  of  Engineers,  Department  of 
the  Army 

Proposed  Navigation  Project; 
Compton  Creek  and  Shoal  Harbor 
Belt ord,  Monmouth  County,  NJ 

)anuary  11, 1991 

AGENCY:  Corps  of  Engineers,  Army, 

DOD. 

action:  Notice  of  intent  to  prepare  a 

draft  Environmental  Impact  Statement 

(DEIS). 

SUMMARY:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  plans  to 
begin  preparation  of  a  draft 
Environmental  Impact  Statement  for 
proposed  measures  to  improve 
navigation  in  Compton  Creek  and  Shoal 
Harbor,  Belford.  New  Jersey.  This 
project  is  necessary  to  reduce 
navigation  problems  for  the  commercial 
fishing  fleet  which  uses  the  existing 
channel  to  serve  as  their  docking  and 
market  area.  The  existing  Federal 
navigation  project  depth  of  12  feet  mean 
low  water  (MLW)  extending  from  deep 
water  in  Sandy  Hook  Bay  to  the  first 
bend  in  Compton  Creek  then  8  feet 
MLW  to  the  Main  Street  Bridge  is  no 
longer  adequate  to  support  the  present 
fishing  fleet. 

FOR  FURTHER  INFORMATION  CONTACT 
A  TTN:  Bryce  Wisemiller,  Project 
Manager,  (212)  264-9077,  or  ATTN:  Joe 
Debler,  EIS  Coordinator.  (212)  264-4663, 
Planning  Division.  New  York  District 
Corps  of  Engineers,  28  Federal  Plaza. 
New  York,  New  York  10278-0090. 
SUPPLEMENTARY  INFORMATION:  This 
action  was  authorized  under  section  107 
of  the  Continuing  Authority  Program  of 
the  River  and  Harbor  Act  of  1960. 
1.  Location  and  Descriptiori  of 
Proposed  Action:  The  project  is  located 
on  Sandy  Hook  Bay  in  Monmouth 
County,  New  Jersey.  The  plan  selected 
during  the  Reconnaissance  phase  of  the 
study  would  be  to  depend  the  existing 
project  by  2  feet  (14)  and  (10)  and 
appropriate  widening  to  accommodate 
the  passing  vessels  and  the  new  depths. 
A  deposition  basin  to  reduce 
maintenance  dredging  is  also  proposed 
for  Compton  Creek  a  short  distance 
upstream  of  the  Main  Street  Bridge.  The 
Basin  would  be  separated  from  the 
navigation  channel  by  a  "V"-notched 
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steel  sheeted  weir  to  enhance  trapping 
of  the  sediment.  The  plan  also  provides 
for  continued  maintenance  of  the  project 
for  a  period  of  50  years.  Disposal  of 
dredged  material  could  be  at  the 
authorized  mud  dump  site  or,  if  the 
dredged  material  is  suitable,  could  be 
used  as  beach  nourishment. 

2.  Reasonable  Alternative  Actions: 
The  selected  plan  and  alternative  plans 
are  currently  being  evaluated  by  the 
New  York  District.  Alternatives  under 
review  include  structural  variations, 
alternative  ports,  and  the  no  action  plan. 
Alternative  dredging  and  disposal 
options  will  also  be  reviewed. 

3.  Scoping  Process: 

a.  Public  Involvement:  Preliminary 
coordination  has  been  conducted  with 
Federal  and  State  agencies,  and  is 
continuing.  Additional  views  from 
public  groups  and  individuals  have  been 
solicited  by  means  of  a  public  scoping 
letter  prepared  by  the  New  York  District 
Army  Corps  of  Engineers  on  December 
8. 1990. 

b.  Significant  Issues  Requiring  In- 
depth  Analysis:  Weir  and  deposition 
basins  impacts,  archaeological  and 
cultural  resources  im.pacts,  aquatic 
resources  impacts,  and  wetland  impacts. 

c.  Environmenal  Review  and 
Consultation:  Review  will  be  as  outlined 
in  the  Council  on  Environmental  Quality 
regulations  dated  November  29.  (40  CFR 
parts  1500-1508)  and  Corps  regulation 
RR  20O-2-2  dated  March  4, 1988. 

4.  Scoping  Meeting:  Will  not  be  held. 

5.  Estimated  date  of  DEIS  statement 
availability:  November  1991. 

Bruce  A.  Bergmann. 

Chief.  Planning  Division. 

[FR  Doc.  91-2130  Filed  1-29-91;  8:45  am) 

BILUNQ  CODE  3710-C6-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Cancellation  of  Meeting 

agency:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Cancellation  of  meeting. 

summary:  The  National  Assessment 
Governing  Board  has  cancelled  the 
teleconference  meeting  of  the  full  Board 
originaly  scheduled  on  January  29, 1991. 
The  meeting  was  pre\'iou8ly  announced 
in  the  Federal  Register  on  January  2. 
1991  on  page  74.  Vol.  56,  No.  1. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Truby,  Executive  Director,  National 
Assessment  Governing  Board,  Suite 
7322, 1100  L  Street.  NW.,  Washington. 
DC  20005-4013,  Telephone:  (202)  357- 
6938 


Dated:  January  25, 1991. 
Christopher  T.  Crou, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[FR  Doc.  91-2232  Filed  1-28-91;  9:14  am) 

BimNO  CODE  40<»41-« 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

Energy  Conservation  Program  for 
Consumer  Products  Representative 
Average  Unit  Costs  of  Energy 

agency:  Office  of  Conservation  and 
Renewable  Energy.  Department  of 
Energy. 
action:  Notice. 


summary:  In  this  notice,  the  Department 
cf  Energy  is  forecasting  the 
representative  average  unit  costs  of  five 
residential  energy  sources  for  the  year 
1991.  The  five  sources  are  electricity, 
natural  gas.  No.  2  heating  oil.  propane, 
and  kerosene.  The  representative  unit 
costs  of  these  energy  sources  are  used  in 
the  Energy  Conservation  Program  for 
Consumer  Products  established  by  the 
Energy  Policy  and  Conservation  Act,  as 
amended  by  the  National  Energy 
Conservation  Policy  Act,  by  the 
National  Appliance  Energy 
Conservation  Act  of  1987.  and  by  the 
National  Apphance  Energy 
Conservation  Amendments  of  1988. 
EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective 
March  1, 1991,  and  will  remain  in  effect 
until  further  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  CE-43, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9127. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  Gener.al  Counsel, 
Forrestal  Building,  Mali  Station  GC- 
41, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9407. 
SUPPLEMENTARY  INFORMATION:  Section 
323  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub,  L  95-619), 
by  the  National  Appliance  Energy 
Conservation  Act  of  1987  (Pub.  L.  105- 
12),  and  the  National  Appliance  Energy 
Conservation  Amendments  of  1988  (Pub. 
L  100-357)  (Act)'  requires  that  the 


Department  of  Energy  (DOE)  prescribe 
test  procedures  for  the  determination  of 
the  estimated  annual  operating  cost  and 
other  measures  of  energy  consumption 
for  certain  consumer  products  specified 
in  the  Act,  These  test  procedures  are 
found  in  10  CFR  part  430,  subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  costs  of 
a  covered  product  be  computed  from 
measurements  of  energy  use  in  a 
representative  average-use  cycle  and 
from  representative  average  unit  costs 
of  energy  needed  to  operate  such 
product  during  such  cycle.  The  section 
further  requires  DOE  to  provide 
information  regarding  the  representative 
average  unit  costs  of  energy  for  use 
wherever  such  costs  are  needed  to 
perform  calculations  in  accordance  with 
the  test  procedures.  Most  notably,  these 
costs  are  used  under  the  Federal  Trade 
Commission  apphance  labeling  program 
established  by  section  324  of  the  Act 
and  in  connection  with  advertisements 
of  apphance  energy  use  and  energy 
costs  which  are  covered  by  section 
323(c)  of  the  Act. 

DOE  last  published  representative 
average  unit  costs  of  residential  energy 
for  use  in  the  Conservation  Program  for 
Consumer  Products  on  March  12. 1990 
(55  FR  9184).  Effective  March  1. 1991.  the 
cost  fig\u"es  published  on  March  12, 1990. 
will  be  superseded  by  the  cost  figures 
set  forth  in  this  notice. 

DOE's  Energy  Information 
Administration  (ELA)  has  developed  the 
1991  representative  average  unit  costs  of 
electricity,  natural  gas,  and  heating  oil 
found  in  this  notice.  These  costs  were 
taken  from  EIA's  fourth  quarter  1990 
"Short-Term  Energy  Outlook" 
("Outlook"),  DOE/nA-0202  (90/4Q), 
which  forcasts  the  retail  cost  of  selected 
energy  products  based  on  changes  m 
world  oil  prices,  wellhead  natural  gas 
prices,  seasonal  patterns  in  retail  prices 
and  established  trends  in  margins  and 
operating  expenses.  The  development  of 
these  costs  is  discussed  in  detail  in  the 
fourth  quarter  1990  issue  of  this  report 
which  is  EIA's  quarterly  pubhcation  of 
historical  and  forecasted  energy 
consumption  and  prices.  The  costs 
appear  in  Table  6  of  ELA's  Outlook.  In 
the  case  of  residential  natural  gas,  taxes 
are  included  in  the  cost.  Copies  of  this 
report  are  available  at  the  National 
Energy  Information  Center,  Forrestal 
Building,  room  lF-048, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-83G0. 


'  References  to  the  "Act"  refer  to  the  Energy 
Policy  and  Congervation  Act.  aa  amended  by  the 


National  Energy  Consenation  Policy  Act.  by  the 
National  Appliance  Energy  Conaervation  Act  of 
1987.  and  by  the  National  Appliance  Conaervation 
Ampndmenti  of  19M 
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In  the  cases  of  kerosene  and  propane, 
die  1991  representative  average  unit 
costs  found  in  this  notice  were 
developed  by  other  means  since  ElA's 
"Outlook"  does  not  provide  a  forecast  of 
the  retail  costs  of  these  fuels.  However, 
historical  refiner  prices  for  kerosene  and 
propane  are  available  from  another  EIA 
publication,  "Petroleum  Marketing 
Monthly-  ("PMM"),  DOE/EIA-03aO. 
Referring  to  Table  2  of  the  July  1990 
issue  of  the  "PMM".  DOE  obtained 
refmer  average  sales  prices  to  end  users 
for  kerosene  and  propane  for  1988.  To 


forecast  1991  representative  average 
unit  co8t8  for  kerosene  and  propane. 
DOE  made  the  assumption  tfiaf  the 
percentage  change  in  1991  from  the  1989 
annua!  average  (last  complete  year  of 
available  data)  for  No.  2  heating  oil 
prices  to  residential  customers  (which 
can  be  calculated  from  Table  6  of  the 
"Outlook"  could  be  applied  to  kerosene 
and  propane.  Refiner  prices  to  end  users 
for  kerosene  and  propane  were  used 
since,  of  the  comparable  recent  data 
available,  these  are  believed  to  be  most 


representative  of  prices  to  residential 
consumers. 

The  1991  representative  average  unit 
costs  stated  in  Table  1  are  provided 
pursuant  to  §  323(b)(4)  of  the  Act  and 
will  become  effective  March  1. 1991. 
They  will  remain  in  effect  until  further 
notice. 

Issued  in  Washington.  DC  January  23, 
1991. 
).  Mcbael  Davis. 

Assistant  Secretary.  Conservation  and 
Renewable  Energy. 


Jmue.  1.— Rephesentative  Average  Unit  Costs  of  Energy  for  Five  Resioentjal  Energy  Soi;rces  (1991) 
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•  For  Iha  purposa*  of  M*  tat)i«,  ona  gallon  of  No  2  hoaang  ait  has  an  snergy  eqtmmanco  o<  138.690  Btu. 
■  For  ttw  piapoaaa  of  Ms  tatila.  ana  grton  o(  liquid  progana  has  an  anar^  equiwaiancs  o(  9i.a33  Btu. 

•  For  Iha  punwaaa  d  »m  laMa,  ona  gailon  of  karosena  has  an  energy  equivalence  of  135.00C  Btu. 


[FR  Doc  fl-an  Filed  1-29-91;  8:45  am] 

■UMQ  COOf  •4(0-0V-a 

Office  of  Eiwryy  RaMvch 

HlQtt  Energy  Ptiyslcs  Advisory  PwmI 


Pursuant  to  section  14{a)(2)(A]  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  CFR  subpart 
101-6,1015.  and  following  consultation 
with  the  Committee  Managmement 
Secretariat.  General  Services 
Administratioiu  notice  is  hereby  given 
that  the  High  Energy  Physics  Advisory 
Panel  (HH'AP)  has  been  renewed  for  a 
2-year  period  ending  on  January  27, 
1993.  The  Panel  will  continue  to  provide 
advice  to  the  Secretary  of  Energy, 
through  the  EKrectnr.  Office  of  Energy 
Research,  on  long-range  planning  and 
priorities  in  the  national  high  energy 
physics  program. 

The  Panel  membership  is  selected  to 
maintain  an  appropriate  balance  among: 
areas  of  technical  expertise  (theoretical 
physics,  experimental  physics, 
accelerator  physics,  and  general 
science):  various  types  of  institutional 
affiliation  (national  laboratory,  industry. 
and  university);  and  geographical 
location. 

The  renewal  of  the  HEPAP  has  been 
determined  essential  to  the  conduct  of 


the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  unposesd  upon 
the  Department  of  Energy  by  law.  The 
Panel  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  the 
Department  of  Energy  Organization  Act 
(Pub.  L  95-91).  and  rules  and  regulations 
issued  in  implementation  of  those  Acts. 

Further  informabon  reganiing  this 
Panel  may  be  obtained  from  Elinor 
Donnelly,  (202)  586-3448. 

Issued  in  Washingtoa  DC.  on  January  24, 
1991. 

).  Robert  Fraakfin. 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  91-2099  Filed  1-29-91;  5:45  am] 

aiLlJNa  CODC  0480-01-41 


Federal  Energy  Regulatory 
Commission 

[Docket  Ma  QT91-13-0M1 

Algonquin  Gas  Transraission  C04 
Proposed  Changes  In  FERC  Gas  Tariff 

January  23, 1991 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin"), 
on  December  31. 1990,  pursuant  to  the 
Commission's  regulations  governing  the 
electromc  submission  of  tariffs  18  CFR 


385.2011(b)  (1986),  filed  six  copies  of 
Third  Revised  Volume  No.  1  of 
Algonquin's  FERC  Gas  Tariff. 

Algonquin  requests  that  the 
Commission  allow  the  proposed  tariff 
revisions  to  become  effective  upon 
notice,  as  required  by  18  CFR  154.22,  on 
February  1. 1991. 

The  purpose  of  Third  Revised  Volume 
No.  1  is  to  comply  with  the 
Commission's  new  electronic  filing 
requirements  adopted  in  Order  No.  493. 
These  regulations  require  natural  gas 
pipelines  to  refile  Volume  No.  1  of  their 
effective  tariffs  in  electronic  form  no 
later  than  their  first  general  rate 
proceeding  after  October  31. 1989. 

Algonquin  states  that  copies  of  the 
filing  were  served  upon  Algonquin's 
customers  as  well  as  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.2110.  All  motions  or  protests 
should  be  filed  on  or  before  January  29. 
1991.  Protests  will  be  considered  by  the 
Commission  in  de'ermining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
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the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  pubhc  inspection. 

Lois  D.  Casheli 

Secretary. 

[FR  Doc.  91-2122  Filed  1-29-91:  8:45  am] 

WLUNQ  COOC  (Tir-OI-M 


[Docket  No.  MT90-5-001] 

Canyon  Creek  Compression  Co,; 
Change  In  Tariff 

January  23, 1991. 

Take  notice  that  on  December  28. 
1990.  Canyon  Creek  Compression 
Company  (Canyon)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  below  listed  tariff 
sheets  to  be  effective  January  27, 1991: 

Third  Revised  Sheet  No.  122 
Second  Revised  Sheet  No.  123. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  update  the  Hst  of  shared 
operating  personnel  between  Canyon 
and  its  marketing  affiliates  in 
accordance  with  §  250.16(d)(2)  of  the 
Commission's  Regulations. 

Canyon  states  that  a  copy  of  the  filing 
were  mailed  to  Canyon's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE,  Washington. 
DC  20426,  in  accordance  with  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
February  7, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheli, 
Secretary. 
[FR  Doc.  91-2117  Filed  1-29-91;  8:45  am) 

MLUNO  CODE  ■717-01-M 


[Docket  No.  TQ91-1-32-001  ] 

Colorado  Interstate  Gas  Co.; 
Compliance  PGA  Filing 

January  23, 1991. 

Take  notice  that  on  January  18. 1991. 
in  comphance  with  the  Federal  Energy 


Regulatory  Commission's 
(Commission's)  order  issued  December 
21, 1990  in  Docket  Nos.  TQ91-1-32-000, 
Colorado  Interstate  Gas  Company  (CIG) 
submitted  for  filing,  as  part  of  its 
Original  Volume  No.  1  FERC  Gas  Tariff, 
six  copies  of  the  following  tariff  sheets: 

Second  Sub.  Fifth  Revised  First  Revised 

Sheet  No.  7.1 
Second  Sub.  Fifth  Revised  First  Revised 

Sheet  No.  7.2 
Second  Sub.  Fifth  Revised  First  Revised 

Sheet  No.  8.1 
Second  Sub.  Fifth  Revised  First  Revised 
Sheet  No.  8.2 

The  filing  reflects  commodity  rate 
treatment  for  all  producer  demand 
charges  ("PDC")  except  for  those  PDC's 
under  the  two  producer  contracts  for 
which  a  one-year  hmited  waiver  was 
granted  in  Docket  No.  TA91-1-32-001.  et 
al.  The  tariff  rates  underlying  Second 
Substitute  Fifth  Revised  First  Revised 
Sheet  Nos.  7.1  through  8.2  reflect  a  0.51 
cent/Mcf  increase  in  the  commodity  rate 
for  the  G-1,  P-1,  SG-1.  H-1,  F-1,  and 
PS-1  Rate  Schedules,  and  a  5  cent/Mcf 
decrease  in  the  Demand-1  rate  for 
applicable  rate  schedules,  when 
compared  writh  CIG's  original  filing  in 
this  docket.  The  commodity  rate  is  flat, 
when  compared  with  rates  CIG  made 
effective  last  October  1, 1990,  pursuant 
to  Commission  order  issued  on 
November  30. 1990  in  Docket  TA91-1-32 
and  RP90-166  et  al. 

CIG  requests  that  the  proposed  tariff 
sheets  be  made  effective  on  January  1, 
1991. 

CIG  states  that  copies  of  this  filing  are 
being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions,  and  are  otherwise 
available  for  pubhc  inspection  at  CIG's 
offices  in  Colorado  Springs,  Colorado. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  30, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  91-2123  Filed  1-29-91;  8;45  am) 

BILUIM  COOC  KtM-C\-m 


(Docket  Na  RP«»-5(M)iei 

Florida  Gas  Transmission  Co.; 
Compliance  FINng 

January  23.1991, 

Take  notice  that  on  January  17, 1991. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  tariff  sheeU 
listed  on  appendix  A  attached  to  the 
filing. 

FGT  states  that  it  is  submitting  these 
tariff  sheets  in  comphance  with  the 
Conmiission's  December  18, 1990  "Order 
Approving  Settlement.  Denying 
Requests  for  Rehearing  as  Moot,  and 
Granting  Request  for  Clarification"  in 
Docket  No.  RP89-50,  et  al,  (Remand). 
FGT  has  stated  an  effective  date  of 
February  1, 1991.  However,  under  the 
provisions  of  Article  VII  of  the 
Stipulation  and  Agreement  dated 
August  15. 1990  ("Settlement")  in  Docket 
No.  RP89-50,  et  al..  (Remand),  the  tariff 
sheets  filed  herein  shall  not  become 
effective  until  the  first  day  of  the  first 
month  following  the  date  upon  which 
the  subject  order  becomes  final  and  is 
no  longer  subject  to  appeal,  unless  FGT 
waives  such  conditio    s).  Because  FGT 
has  not  waived  the  conditions,  FGT  will 
refile  the  instant  tariff  sheets  to  indicate 
a  new  proposed  effective  date  in  the 
event  that  the  tariff  sheets  do  not 
become  effective  on  February  1, 1991. 
FGT  hirther  states  that  a  copy  of  its 
filing  has  been  served  on  all  customers 
receiving  gas  under  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
interested  State  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1990).  All  such  protests  should  be  filed 
on  or  before  January  30, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Catbell, 
Secretary. 
[FR  Doc.  91-2113  Filed  1-29-91;  8:45  am) 

BILUNO  COOC  (717-01-41 
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(Dockat  No.  RPtt1-7S-0M) 

Rorida  Qas  Tranamisslon  Co.;  Patitlon 
for  Umltad  Walvw  of  Tarm  Provtalona 

linuary  23. 1991. 

Take  notice  that  on  January  18, 1991, 
FloricU  Gai  Transmission  Company 
(FCT).  1400  Smitb  Street  Houston. 
Texas  77002.  Bled  in  Docket  No.  RP91- 
76-000  a  petitioa  requesting 
authohzatioa  for  waiver  of  the 
scheduling  penalty  provisions  of  Rale 
Schedulea  FTS-1.  PTS-1  and  ITS-l  of 
FGTs  FERC  Gas  Tariff  for  penalties 
incurred  during  the  month  of  October, 
1990. 

FGT  states  that  good  cause  exists  to 
waive  the  scheduling  penalties  for 
October,  1990. 

Any  person  desiring  to  be  heard  or  to 
protest  to  said  petition  shotjld  on  or 
before  Janoary  30, 19S1  file  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20I2S,  a  motion  to 
intervene  or  protest  in  accordance  with 
SS  3a&214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  38S.214). 
Protests  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashen 
Secretary 
(FR  Doc.  91-2116  Ftled  1-29-91;  8:45  am) 

BIUJHQ  COOC  •717.«1-«l 


[Doefcat  Na  MTBO-4-0(M) 

Moraina  Ptpaina  Co^  Ctwnga  in  Tartff 

January  23, 1991. 

Take  notice  that  on  December  2a. 
1990,  Moraine  Pipeline  Company 
fMoraine]  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Orginal  Volume  No. 
1,  First  Revised  Sheet  Nos.  119  and  120 
to  be  effective  Jannary  27, 1991. 

Moraine  states  that  the  purpose  of  the 
filing  is  to  update  the  hst  of  shared 
operating  personnel  between  Moraine 
and  its  marketing  affiliates  in 
accordance  with  i  2S0.16(dK2)  of  the 
Commission's  Regulations. 

Moraine  states  that  a  copy  of  the  filing 
were  mailed  to  Moraine's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mobon  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.  Washington, 
DC  20428.  in  accordance  with  5§  385.214 
and  38S.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
February  7. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  8er\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc  91-2114  Filed  1-29-81;  8:45  am] 
aajJNO  COOK  erw-svn 


(Docket  Na  MTM-3>004] 

Natural  (aas  Pipalina  Company  of 
America;  Changa  tn  Tariff 

January  23, 1991. 

Take  notice  that  on  December  28, 
199a  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  lA.  Third  Revised 
Sheet  Nos.  117  and  117A  to  be  effective 
January  27. 1991. 

Natural  states  that  the  purpose  of  the 
filing  is  to  update  the  list  of  shared 
operating  personnel  between  Natural 
and  its  marketing  affiliates  in 
accordance  with  i  250.16(d)(2)  of  the 
Commission  s  Regulations. 

Natural  states  that  a  copy  of  the  filing 
were  mailed  fo  Natural's  jurisdictional 
customers  cind  interested  state 
regulatory  agencies 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washingtoa 
DC  20426,  in  accordance  with  55  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
February  7, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

LaUaCaAaH. 

Secretary. 

[FR  Doc.  91-2120  Filed  l-2»-«;  8j45  am] 

BlUJtM  COOe  (717-01-11 


[Docket  No.  TQ91-3-37-0M)     . 

Northwest  Pipalina  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

January  23. 1991. 

Take  notice  that  on  January  17. 1991. 
Northwest  Pipeline  Corporation 
(".Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheets; 

Sacood  Eavisod  VotmBe  No.  1 

Fifth  Revised  Sheet  No.  10 
Fifth  RevUed  Sheet  No.  11 

Northwest  states  that  the  purpose  of 
this  filing  is  to  file  an  out-of-cycle 
purchased  gas  cost  adjustment  ("PGA"), 
to  become  effective  January  1, 1991. 
Such  filing  is  tendered  to  replace 
Northwest's  last  scheduled  quarterly 
PGA,  submitted  on  November  30, 1990  in 
Docket  No.  TQ91-2-37-O00  and  TM91- 
5-000.  The  filing  is  necessary  because 
the  commodity  price  of  gas  purchased 
from  Westcoast  Energy,  Inc.. 
Northwest's  Canadian  suppher, 
increased  from  $1.44  per  MMBtu, 
effective  October  1. 199a  to  $1.75  per 
MMBtu.  effective  January  1. 1991.  In 
Northwest's  November  30  filing. 
Northwest  used  the  1990  fourth  quarter 
rate  rather  than  the  1991  first  quarter 
rate,  since  the  latter  rate  was  not 
available  at  the  time  of  filing.  The 
aforementioned  adjustment  results  to  an 
increase  of  10.56*  per  MMBtu  in  the 
commodity  rate  for  all  rate  schedules 
affected  by  and  subject  to  the  rcA.  The 
instant  filing  also  provides  for  a 
decrease  in  the  demand  components  of 
Northwest's  gas  sales  rates  to  reflect 
changes  ot  the  estimates  of  Canadian 
demand  rates  and  to  reflect  a  revised 
Canadian  exchange  rate  factor. 

Northwest  states  that  a  copy  of  the 
filing  is  being  served  upon  each 
designated  in  the  official  service  hst 
compiled  by  the  Secretary  in  Docket  No. 
TA90-1-37  and  upon  all  jurisdictional 
sales  customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
inter\'ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385. 211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  must  be  filed 
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on  or  befora  January  30, 1091.  Piotasts 

will  be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  fihng  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Loia  D.  CariieU. 

Secretary. 

[FR  Doc.  91-2115  Filed  1-29-91;  8:46  am) 

SnXSM  CODE  ■717-01-M 


[Deeint  Na  irre»-1 1-011] 

Northwest  PIpMkM  Corp.;  Propoeed 
Change  m  FEUC  Qaa  Tarfff 

January  23, 1991. 

Take  notice  that  on  December  28. 
1990,  Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  First  Revised  Sheet  No.  443, 
to  be  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1-A.  This  sheet 
was  revised  to  reflect  a  change  in  the 
"Transportation  Request"  form. 

Northwest  has  requested  an  effective 
date  of  January  31, 1991  for  the  tendered 
sheet 

Northwest  states  that  a  copy  of  the 
filing  were  mailed  to  Northwest's 
jurisdictional  customers  and  interested 
state  regulatcnry  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commissioa,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  !|  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  February  7. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  die  Public  Reference 
Room. 

LoiaaCaaball, 
SeereUiry. 

[FR  Doc.  91-2118  FUed  l-2B-ei:  fttf  am) 
■KUNQ  cosa  sm-aMi 


[Oefll(atNo.llT90^«-0011 


Stingray  Pipeline  Co.;  Change  In  Tariff 

January  23. 1991. 

Take  notice  that  on  December  28, 
199a  Stingray  Pipeline  Company 
(Stit^ay)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
Na  1.  the  below  listed  tariff  sheets  to  be 
effective  January  27, 1991: 

Second  Revised  Sheet  No.  98 
Fint  Revised  Sheet  Nc  98A 
Second  Revised  Sheet  No.  135 
First  Revised  Sheet  Na  135A 

Stingray  states  that  the  purpose  of  the 
filing  is  to  update  the  list  of  shared 
operating  personnel  between  Stingrey 
and  its  maiiceting  affiliates  hi 
accordance  with  2S0.16(d)(2}  of  the 
Commission's  Regnlations. 

Stingray  states  that  a  copy  of  the  filing 
were  mailed  to  Stingray  jurisdictional 
customers  and  interested  state 
regulatcny  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE^  Washington, 
DC  20428,  in  accordance  with  {}  385.214 
and  386.211  of  the  Commission's  Rides 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  7. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  became  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ore  available  for  public 
inspection  m  the  Public  Reference 
Room. 

Lois  a  CaafaaO. 
Secretary. 

[FR  Doc.  91-2121  Filed  l-2»-ei;  8:45  amj 
■NJJNQ  COOC  •n7-oi.«i 


[Docket  Na  MT9O-»-0O1] 

Traliblazer  Pipeline  Co;  Change  In 
Tariff 

Janaury  23. 1991. 

Take  notice  that  on  December  28, 
1990,  Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  flJing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  t  First  Revised  Sheet  Nos.  132  and 
133  to  be  effiective  January  27, 1991. 

Trailblazer  states  that  the  purpose  of 
the  filing  la  to  update  the  list  of  shared 


operadng  personnel  between  Trailblaxer 

and  its  marketing  affiliates  in 
accordance  with  {  250.16(d)(2)  of  the 
Commission's  Regulations. 

Trailblazer  states  that  a  copy  of  the 
filing  were  mailad  to  Trailblazer 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  DU>tion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et  NE,  Washington, 
DC  20426,  in  accordance  with  55  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulatitms.  All  snch  motions  of 
protests  must  be  filed  on  or  before 
Fetuniary  7. 1991.  Proteste  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  %vill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  modon  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
rpminittainn  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahdl, 
SecTBtary. 

[FR  Doc  W-2119  Fitod  l-»-«l;  8:45  anj 
iSJJMa  oooc  t7i7-ova 


Office  Of  Hearififs  and  Appeals 

Casee  Filed  During  the  Week  of 
December  21  Through  DecemtMr  28, 
1990 

During  the  Week  of  December  21 
through  December  28. 1990,  die  appeals 
and  applications  for  exception  or  other 
relief  bsted  in  the  appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedual  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  v«diichever  occm^  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Datad  January  2S.  1991. 
Ceorgs  B.  Braaoay, 
Director,  Office  ofHeariagt  and  Appeals. 


Federal  Re^ster  /  Vol.  56.  No.  20  /  Wednesday.  January  30.  1991  /  Notices 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals  During  the  Week  of  December  21  through  December  28. 

1990 


DCM 

Nam*  und  Location  of  Applicant 

Case  No 

Type  0*  Sutxnission 

Dk.  21.  1990 

D«c.  27. 1990  - 

Taxaco/WalMr't  Taxaco  Oaland,  Flohda - 

tawta.  King,  Kriag  A  WaWrop  Knoxvilla,  Tennes- 
■aa. 

RR321-4S 

Requast  for  Moditication/Rascission  in  tha  Texaco  Refund  Pro- 

LFA-0093  

ceeding.  If  Granted:  The  September  13.  1990  Deciaioo  and 
Order  (Case  Nos.  RF321-1992  A  RF321-4611)  nsued  lo  Walk- 
er-a  Texaco  «»ould  be  nyxJified  regarding  the  firms  application 
submitted  in  the  Texaco  refund  proceeding. 
Appeal  of  an  Information  Requast  Denial.  »  Granted:  The  Novem- 

ber 21,  1990  Freedom  of  InformatKxi  Request  Denial  issued  by 
the  Oak  Ridge  Operations  Office  would  be  resoiKJeU,  and 
Lewis,  King,  Kriog  A  Waldrop  would  receive  access  to  DOE 

information. 

— 
Name  of  Refund 

DataReceivad 

ProceedinQ/ 
Name  of  Refund 

Case 
Number 

Application 

12/26/90 

United  Garage 

RF315- 

AService 

10114 

Corp. 

12/27/90  

Louisiwia  Land 
A  Exploration. 

RF326-202 

12/27/90 

CalhoucvSmith 
Distribution. 

RF326-203 

12/27/90 - 

Cordova  Public 
UtiMea. 

RF326-204 

12/27/90 

Santa  Fa  Trail 
Transportation. 

RF31S- 

10117 

12/27/90 

BN  Transport. 

RF316- 

Inc 

10118 

12/21/90  thru 

Crude  Od 

RF272- 

12/28/90. 

Refund. 

85415 

Applications 

thai  RF272- 

Received. 

85638 

12/21/90  lt»u 

Gulf  Refund, 

RF300- 

12/28/90. 

Applicaliora 

14407 

Racaivad. 

thniRFSOO- 
14628 

12/21/90  thru 

Texaco  Refund, 

RF321- 

12/21/90. 

AppHcationa 

12308 

Received. 

thnj  RF321- 

12441 

[FR  Doc.  91-2173  Filed  1-29-91;  8:45  am] 
aiujmcootuio-01-m 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  November  5 
through  November  9, 1990 

During  the  week  of  November  5 
through  November  9, 1990,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  rehef  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Barton/.  Bernstein.  11/05/90: KFA-0251 

Barton  ).  Berstein  Rled  an  Appeal 
from  a  determination  issued  by  the 
Director  of  the  DOE's  Executive 
Secretariat.  The  Determination  denied  a 
Request  for  Information  which  Berstein 
had  nied  pursuant  to  the  Freedom  of 


Information  Act  (FOIA).  In  his  Request. 
Bernstein  asked  for  a  copy  of  Edward 
Teller's  Comments  on  the  Bethe 
Thermonuclear  History,  dated  August 
14. 1952  (Comments).  In  considering  the 
Appeal,  the  DOE  declassified  certain 
portions  of  the  Comments  which  had 
been  previously  withheld  and  released 
those  portions  to  Bernstein.  The  DOE 
also  determined  that  the  remaining 
withheld  information  in  the  Comments 
had  properly  been  classified  under  the 
Atomic  Energy  Act  of  1954  and  that 
Exemption  3  protected  this  information 
from  being  released  pursuant  to  the 
FOIA.  Accordingly,  the  Appeal  was 
granted  in  part. 

Refund  Applications 

Atlantic  Richfield  Company/Petrosol 
International  LTD.,  Imperial  Oil 
Limited.  11/09/90;  RF304-10438. 
RF304-W587 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
in  the  Atlantic  Richfield  Company 
special  refund  proceding  by  Petrosol 
International  Ltd.  and  Imperial  Oil 
Limited.  Both  applicants  are  Candian 
corporations,  that  requested  refunds 
based  upon  purchases  of  Arco  refined 
petroleum  products.  The  DOE  found  that 
Arco's  sales  of  the  claimed  volumes 
were  export  sales,  and  therefore  were 
specifically  exempt  from  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations.  Since  overcharges  could 
not  occur  in  exempt  sales,  no  refunds  to 
alleviate  the  impact  of  Arco's  alleged 
overcharges  were  warranted.  Both 
Applicants  for  Refund  were  therefore 
denied. 

Bel  ridge  Oil  Company  et  ol /Minnesota. 
11/06/90:  RM8-234  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  the  Motion  for  Modification 
filed  by  the  State  of  Minnesota  in  the 
Belridge,  Vickers.  Pennzoil  and  Amoco 
II  refund  proceedings.  The  DOE  granted 
the  State's  request  to  modify  the 
restitutionary  program  which  was 
approved  in  Belridge  Oil  Company/ 


Minnesota,  14  DOE  \  85.097  (1986).  The 
State  proposed  to  spend  $1,568,705  in 
unspent  funds  to  extend  its  low-Income 
weatherization  program.  The  DOE  found 
that  the  proposal  was  part  of  a  balanced 
overall  program  of  restitution  and  would 
provide  restitution  to  Minnesota  citizens 
by  reducing  their  home  energy  costs. 

Cordova  Electric  Cooperative.  11/07/90: 
RF272-7018 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Cordova  Electric  Cooperative  in  the 
subpart  V  crude  oil  refund  proceeding. 
The  DOE  found  that  the  applicant, 
which  is  an  electric  utility,  was  eligible 
for  a  crude  oil  refund.  A  consortium  of 
30  states  and  2  territories  (the  States) 
filed  objections  to  this  application.  In 
their  submissions,  the  States  argued  that 
the  applicant  was  not  entiUed  to  a 
refund  because  it  passed  through  any 
increased  petroleum  product  prices  to  its 
customers.  The  DOE  determined  that 
since  the  applicant  certified  that  it 
would  pass  the  refund  through  to  its 
customers  and  that  it  would  notify  the 
appropriate  regulatory  body  of  its 
receipt  of  a  refund,  a  refund  of  $6,547 
should  be  granted. 

Dresser  Industries.  Inc.,  11/05/90; 
RF272-15859  RD272-15859      ' 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  Dresser  Industries, 
Inc.,  in  the  subpart  V  crude  oil  refund 
proceeding.  The  DOE  determined  that 
the  refund  claim  was  meritorious  and 
granted  a  refund  of  $249,088.  The  DOE 
also  denied  a  Motion  for  Discovery  filed 
by  a  consortium  of  28  states  and  2 
territories  (the  States)  and  rejected  their 
challenge  to  the  claim.  The  DOE  found 
that  the  industry-wide  econometric  data 
submitted  by  the  States  did  not  rebut  the 
presumption  that  the  applicant  was 
injured  by  crude  oil  overcharges. 

Exxon  Corporation/Oceana  Terminal 
Corporation.  11/07/90;  RF307-9335 

The  DOE  issued  a  Decision  ana  Order 
granting  an  Application  for  Refund  filed 
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by  Oceana  Terminal  Corporation  in  die 
Exxoa  Corporatioa  special  refond 
proceeding.  Oceana  was  a  direct 
purchaser  of  Exxon  products,  and  its 
allocable  share  is  greater  than  $5,000. 
The  DOE  determined  that  Oceana  was 
eligible  to  receive  a  refund  equal  to  40 
percent  of  its  allocable  share.  TTie 
refund  granted  in  this  Decision  is  $10,917 
($8,152  principal  plus  $2,785  interest], 

Exxon  Corporation/Sartain'a  Exxon 
Service,  11/06/90;  RF307-10161 

The  DOE  issued  a  Supplemental 
Order  in  the  Exxon  Corporation  special 
refund  proceeding  regarding  Sartain's 
Exxon  Service  (Sartain's)  (Case  No. 
RF307-447e).  In  Exxon  Corp. /Sartain's 
Exxon  Service,  Case  No.  RP307-4478  et 
al.  (September  26, 1990),  Sartain's  was 
granted  a  refund  of  $1,815  based  upon 
its  purchases  of  Exxon  refined 
petroleum  products.  However,  the 
Decision  was  returned  as  undelivered 
and  the  DOE  was  subsequently  unable 
to  obtain  a  correct  address  for  this 
applicant  The  refund  granted  to 
Sartain's  was  therefore  rescinded. 

Murphy  Oil  Corporation /Village  Store, 
Inc.  et  al..  11/06/90;  RF309~428  et  aJ. 

The  DOE  issued  a  Decision  and  Order 
denying  nine  Applications  for  Refimd  in 
the  Murphy  Oil  Corporation  refund 
proceeding.  Each  applicant  purchased 
Murphy  petroleum  products  on  a 
sporadic  basis  and  was  preliminarily 
identified  as  a  spot  purchaser.  Each 
applicant  was  given  an  opportunity  to 
reply  to  our  preliminary  spot  purdiaser 
finding,  but  none  of  the  appUcants 
convincingly  established  that  they  were 
regular  ptirchasers  of  Murphy  petroleum 
products  or  rebutted  the  spot  purchaser 
presumption  of  non-injury.  Therefore, 
their  refund  application  was  denied. 

Pennzoil  Company  et  al./Arkansas,  11/ 
06/90;  RMlO-238  et  al 

The  DOE  issued  a  Decision  and  Order 
approving  the  Motion  for  Modification 
filed  by  the  State  of  Arkansas  in  the 
Pennzoil,  OKC  Coline,  and  National 
Helium  refund  proceedings.  The  DOE 
granted  the  States'  request  to  modify  the 
restitutionary  program  which  was 
approved  in  Pennzoil  Company/ 
Arkansas,  19  DOE  f  85,699  [1989).  The 
State  proposed  to  spend  $17,000  in 
interest  earned  on  the  funds  received  in 
Peimzoil/ Arkansas  to  create  a  public 
televison  program  pronwting  residential 
energy  conservation.  The  DOE  found 
that  the  proposal  would  provide 
restitution  to  Arkansas  citizens  by 
encouraging  homeowners  to  conserve 
energy  and  thereby  decrease  energy 
costs. 


Reynolth  Electrical  &  Engineering  Co., 
Inc..  ll/OS/90f  RF272-507.  RD272- 
507 
Tbe  DOE  issued  a  Decision  and  order 
concerning  the  refund  appHcation  of 
Reynolds  Electrical  ft  Engineering  Co.. 
Inc.  (REECo)  in  Ae  subpart  V  crude  oil 
refund  proceeding.  The  applicant  was 
tuider  contract  with  the  DOE  to  manage 
the  IX^s  Nevada  Test  Site,  and 
purchased  petroleum  products  for  die 
DOE  under  a  cost  type  contract  under 
which  the  DOE  reimbursed  REECo  for 
all  fuel  costs,  including  any  increased 
fuel  costs.  Accordingly,  the  DOE,  not 
REECo,  sustained  all  fuel  cost  increases 
and  thus  any  crude  oil  overchatges. 
Therefore,  REECo's  Application  for 
Refund  vras  denied  In  light  of  the 
denial,  the  DOE  dismissed  the  discovery 
motion  filed  by  a  group  of  states  and 
territories,  that  had  opposed  the 
application. 

Shell  Oil  Company/Army  and  Air  Force 
Exchange  Service.  11/07/90;  RF315- 
5428  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  29  AppHcations  for  Refund  filed 
in  the  Shell  Oil  Company  refund 
proceeding  by  the  Army  and  Air  Force 
Exchange  Service  (AAFES),  a  non-profit 
non-appropriated  instrumentality  of  the 
Federal  Government  The  primary 
responsibility  of  AAFES  is  to  provide 
military  personnel  and  their  dependents 
with  merchandise  and  services  at  a 
reduced  price.  All  of  the  profits 
generated  from  the  sale  of  merchandise 
or  services  at  AAFES  are  used  for 
military  morale,  welfare,  and  recreation 
(MWR)  programs.  The  DOE  concluded 
that  because  of  the  unique  manner  in 
which  AAFES  estabUshed  retail  prices 
at  its  retail  gasoline  stations,  the  WMR 
program  absorbed  die  full  amount  of 
any  alleged  overcharges.  AAFES  was 
therefore  found  eligible  to  receive  a 
refund  amoimt  equal  to  its  full  allocable 
share,  as  well  as  interest  accrued  on  the 
principal.  The  total  refund  granted  in 
this  Decision  and  Order  is  $81,967 
($62,835  principal  plus  $19,132  interest). 

Shell  Oil  Company /C  &  L  Shell.  11/06/ 
90;  RF315-7074.  RF315-10054 
The  DOE  issued  a  Decision  and  Order 
concerning  refund  applications  filed  in 
the  Shell  Oil  Company  refund 
proceeding  by  Lawrence  Totaro  and 
Carmine  A.  Langone,  who  were  partners 
in  C  ft  L  Super  Shell,  until  Totaro  bought 
out  Langone.  Totaro  was  granted  a 
$1,349  refund  ($14)34  principal  and  $315 
interest]  based  on  one-half  of  the 
station's  purchases  during  the  time  in 
which  it  was  a  partnership  and  on  all  of 
the  station's  covered  purchases  when  he 
was  its  sole  proprietor.  Langone 


previously  received  a  refmid  based  on 
100%  of  the  station's  purchases  during 
the  partnenkip  period  and  some 
purefaates  made  after  he  sold  his 
partnership  interest  and.  therefore,  was 
ordered  to  remit  to  the  DOE  the  sum  of 
$732,  an  amoont  equal  to  one-half  of  the 
refund  daring  the  partnership  period  and 
the  entire  refund  he  received  for  the 
period  after  he  sold  his  interest  in  the 
station. 

Shell  OH  Company /Ca\eman  Oil,  11/ 
08/90;  RF315~4002 

The  DOE  issued  a  Decision  and  Order 
denying  the  application  filed  in  the  Shell 
Oil  Company  refund  proceeding  by 
Hays  Oil  Co.  on  behalf  of  Caveman  Oil. 
a  reseller  of  Shell  products.  In  1984,  the 
former  owner  of  Caveman  sold  all  of  die 
assets  of  Caveman  to  Hays.  In  instances 
of  a  sale  of  assets,  absent  contractual 
terms  to  the  contrary,  the  right  to  a 
potential  refund  remains  with  the 
individual  who  owned  the  firm  during 
the  consent  order  period  and  suffered 
the  alleged  overcharges.  Accordingly,  as 
nothing  in  the  sales  agreement  indicated 
that  potential  refunds  were  among  the 
assets  being  transferred  to  Hays,  the 
DOE  denied  the  apphcation  that  Hays 
had  filed  on  behatf  of  Caveman. 

Shell  Oil  Company /EdBon.  Inc^  Edson, 
Inc.  11/06/90;  RF31S-4554,  RF31S~ 
4954 
The  DOE  issued  a  Decision  and  Order 
in  die  Shell  Oil  Company  special  refund 
proceeding  granting  the  apphcation  of 
the  present  owner  of  Edson,  Inc.,  a 
retailer  of  Shell  products,  and  denying 
that  of  the  claimant  who  owned  Edson 
during  the  consent  order  period.  In  1985, 
the  former  owner  sold  all  the  stock  of 
Edson  to  the  present  owner.  In  instances 
of  a  sale  of  stock,  the  refund  is 
considered  to  be  tranafered  to  the  new 
owner.  Accordingly,  the  DOE  granted 
the  present  owner  a  refund  of  $1,B53 
($1,267  principal  plus  $386  interest). 

Standard  CHI  Co.  flndianaJ/North 
Carolina,  11/08/90;  RM251-237 
The  State  of  North  Carolina  requested 
permission  to  transfer  $20a000  in 
Standard  Oil  Co.  (Indiana)  second-stage 
refunds  from  an  Insulation  Rebate 
Advertising  Program  to  Car  Care 
riinira,  an  established  program  which 
educates  North  Carolina  motorists  in 
energy-efficient  vehicle  maintenance 
and  driving  techniques.  North  Carolina's 
Motion  for  Modification  was  approved 
in  full  because  the  clinics  will  provide 
restitution  to  injured  consumers  of 
refined  petroleum  products  by 
increasing  the  energy  efficiency  of  their 
vehicles  and  reducing  energy 
consumption. 
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State  Escrow  Distribution,  11/06/90: 
RF302-^ 

The  DOB  ordered  the  disbursement  to 
the  State  Governments  of  $14,550,000  in 
alleged  crude  oil  violation  funds 
received  in  eight  cases.  The  use  of  the 
crude  oil  funds  by  the  States  is  governed 
by  the  Stripper  Well  Settlement 
Agreement 

Texaco  Inc./Golden  Meadow  Oil  Co. 

Inc.  et  ai.  11/05/90;  RF321-3100  et 

al. 
The  DOE  issued  a  Decision  and  Order 
concerning  nine  Applications  for  Refund 
filed  in  Texaco  Inc.  special  refund 
proceeding.  Each  of  the  applicants 
purchased  directly  from  Texaco  and 
was  a  reseller  whose  allocable  share  is 
greater  than  $ia0OO.  The  DOE  found 
that  each  apphcant  had  received 
product  volume  credits  for  Texaco 
"Delivery  For  Our  Account"  (DFOA) 
transactons.  Consequently,  the  DOE 
determined  that  the  applicants  were  not 
injured  in  those  instances  and  therefore 
are  ineligible  to  receive  a  refund  for 
DFOA  purchases.  Instead  of  making  an 
injury  showing  to  receive  its  full 
allocable  share,  each  applicant  elected 
to  limit  its  claim  to  the  larger  of  $10,000 
or  SO  percent  of  its  approved  allocable 
share  up  to  SSaoOO.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$183.0O«  ($153,863  principal  and  $29,141 
interest). 

Texaco  Inc. /Hull  Oil  Company.  11/07/ 
90;  RF321-3743.  RF321-6731 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding.  Both  Applications  were 
based  on  the  purchases  of  Texaco 
products  by  Hull  Oil  Company.  One 
application,  filed  by  Dale  Fogelman.  the 
current  owner  of  Hull,  was  denied 
because  the  right  to  a  refund  was  not 
transferred  to  Fogelman  from  the 
previous  owner.  The  other  application, 
filed  by  Leslie  G.  Hull,  the  owner  of  Hull 
during  the  consent  order  period,  was 
granted.  The  refund  granted  was  $11,449 
($9,626  principal  plus  $1,823  interest]. 

Winn-Dixie  Stores.  Inc..  11/09/90: 
RF273-197.  RD272-197 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharges  funds  to  Winn-Dixie  Stores. 
Inc.,  based  on  its  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  The  apphcant,  a  supermarket 
chain,  demonstrated  the  volume  of  its 
claim  by  using  contemporaneous 
records  and  reasonable  estimates  The 
applicant  was  an  end-user  of  the 


products  it  claimed  and  was  therefore 
presumed  injured  by  the  DOE.  A  group 
of  states  and  territories  (the  States)  filed 
objections  to  the  application,  contending 
that  the  firm  was  not  injured  because  it 
was  able  to  pass  through  to  customers 
any  overcharges  it  suffered  due  to  the 
elasticities  of  supply  and  demand  that 
exist  in  any  industry.  The  DOE  found 
the  States*  objections  to  be  without 
merit.  The  States  also  filed  a  Motion  for 
Discovery  in  connection  with  the 
application,  which  was  denied  for 
reasons  discussed  in  earher  subpart  V 
crude  oil  Decisions.  See,  e.g..  Christian 
HaalandA/S.  17  DOE  f  85.439  (1988). 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of  the 
full  texts  of  the  Decisions  and  Orders 
are  available  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals 


Attanoc  RictiMd  Companr' 

nF304-2286 

11/09/90 

Con«um«n  Cocio«»llv«  ol 

Wtlworm  County  m  U. 

Ad*n«c  RKMaW  Companv' 

RF30*-«>9e 

11/06/90 

Knorr'i  Arco  at  ■! 

Broii»Ti«v^»rT»  lnau«tn««  ol 

RF272-77098 

11/08/90 

EkzabMTi.  Hj  mc 

EOwan)  Cracko*  t  Son*  Co.. 

HF272-596e7 

11/08/90 

PWOMT  lnt»rTvrton«(.  Inc 

RF272-S08ee 



Exxon       Corpor«tior/S«n1o«  , 

RF307-1754 

11/07/90 

Exxon  «  « 

Fwrnari  Unon  CM  Co  vt  tl 

RF272-68025 

11/07/90 

Quit  CM  Corp  'GMrgat  Gull 

RF30&-11462 

11/07/90 

till 

Gull  OH  Co»T>  /im»r»ut«  GuH 

RFXIO- 10003 

11/08/90 

JabmGuH 

Modwn  Gas  S«vic«  Corpo 
rtlion 

RF')00~10004 

RF300-100M 

MurpOy     Oil     Cotp  /Potlar  • 

RF309-1401 

11/06/90 

Spuf  on  Fir»t 

NoblM  Coun^   Coop  OH  •( 
Placid  OH  Co  /Harr»<i'i  Slar- 

RF272-60e2e 

11/05/90 

nF314-77 

11/08/90 

IMa  Sannca  Sution  at  (1 

Shan  Oil  Corrpany'BHI  »*»- 

RF315-10077 

11/08/90 

row's  Shall 

S^all    Oil    Comoary  Dugan 

RF31S-1405 

11/06/90 

on  Company  Inc 

Shan      OH      CompanyNapa 

nF3 15- 10075 

11/07/90 

Vallay  Patroiaum  iix 

Shan      On      Company  Wait 

RF31 5-3396 

11/08/90 

End  Shall 

Mika's  Shall  Sarvica       

Taxaco  inc.'Banod  DnWbut- 

nF315-33S7 

RF321-2249 

11/08/90 

mg  at  ai 

Taxaco              Inc  /Douglasa 

RF32l-»ei 

11/09/90 

Taxaco  at  si 

Taxaco  inc  /Manfys  Sanrtca 

RF321-3901 

11/09/90 

Staoon   Inc  at  il 

Taxaco  inc   Pwfon  Oil  C<xn 

RF321-3558 

11/09/90 

at  tl 

T»xaco     Inc    Perkins     Road 

RF321-4187 

11/06/90 

Taxaco 

RF32 1-0039 

Taxaco       Inc   Roy      Kovar 

RF321-1507 

11/08/90 

Taxaco  at  ai. 

Taxaco      lnc./Sout^      May 

HF321-5611 

11/08/90 

Taxaco 

Soutr  May  Taiaco 

Taxaco              Inc  'SiraHort 

RF321-0615 

RF321-2304 

11/07/90 

Manna,  inc  at  al 

'^'>»  GarOan  City  Co-Op.  Inc. 

RF272- 70488 

11/07/90 

WW  k  W a.  Qardnar  inc- 

RF272-36457 

11/08/90 

Dismissals 

The  following  submissions  were 
dismissed: 


Nam* 


Archercross  Roads  GuH 

Barber  GuH  Sarvica 

Ban  Fual  Corp 

Brutori'8  Gulf 

Burton's  GuM  Sarvica 

C  W  Gnggs  Grocary 

Charlas  A.  Malphus 

City  Sarvica  Statiori 

City  Servica  Station 

Oelorme  GuH  Station 

Evans  GuH  Sarvica 

Fleming's  GuH  Service... 
Foftaon  Store  , 

Franljlin  She(l  II 

Frtsby's  GuH  Servica .. 
Gibson's  GuH  Service 
GItMon's  Holday  GuH. 

Grammar's  GuH 

Grosse  Pointe  Shell ... 

Hal(el  Oil  Co 

Heil  Texaco  Service... 

Hugh's  Shell.  Inc 

J  T  Bierden  Contractors 

John's  GuH 

Lahey's  GuH - 

Laura  Scudder's  Inc 

Leader  GuH 

Leonard  Mc[3onald  Grocery 

Marlboro  Shell - 

Marvin  Mattieson 

MedfieWGuH 

Medway  Shell  SeH  Service 

Mid- Town  GuH 

Mike's  GuH  Service 

Mountain  View  GuM 

Natural  Resources  Oelensa  Coun- 
cil. 

PIttman's  GuH  Service 

Presidents  Par*  GuH 

Ron  Lusby  GuH 

SAW  Shell 

Stroupe  Shell 

Sunny  Hill  GuH 

Texas  Dept.  of  Correctiona 

The  TimKen  Co 

Tom  L  Estea  Ostributing 

Virginia  Avenue  GuH 

Woodward-Granger       Community 
School  District 


CaaaNo. 


RF300-11221 

flF300-11535 

RF300-11183 

RF300-11302 

RF300-12174 

RF300-12114 

RF272-70063 

RF300-12157 

RF300-11256 

RF300-11938 

RF300-11448 

RF300-11824 

RF300- 11447 

RF315-1433 

RF300-11899 

BF300- 13021 

RF30O-116O4 

RF300-12170 

RF31 5-322 

RF272-59735 

RF321-362 

RF31 5-4604 

RF272-58091 

RF300-12245 

RF30O-11505 

RF272-62543 

RF300-1169fl 

RF30O-11938 

RF315-1426 

RF30O-11773 

RF300-11467 

RF315-1427 

RF300-12151 

RF3OO-12078 

RF300-11453 

LFA-0075 

RF300- 12238 

RF30O-12090 

RF300-11241 

RF31 5-9930 

RF3 15-9929 

HF300-12079 

RF272-1B738 

RF272-497 

RF300-12087 

RF300-12113 

RF272-81248 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  23, 1991. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals 
[FR  Doc.  91-2172  Filed  1-29-91  8;45  am] 

nUJNO  CODE  M50-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3900-71 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
Determinations 

agency:  United  States  Environmental 

Protection  Agency. 

ACTION:  Notice  of  final  actions. 

summary:  The  purpose  of  this  notice  is 
to  announce  that  between  April  1, 1990 
and  November  30, 1990,  the  United 
States  Environmental  Protection  Agency 


(EPA),  Region  II  Office,  issued  two  final 
determinations,  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  issued  sixteen 
final  determinations,  and  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP)  issued  one  final 
determination  pursuant  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  regulations  codified 
at  40  CFR  52.21. 

DATES:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  SUPPLEMENTARY 
INFORMATION). 


FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Steven  C.  Riva,  Chief,  Air  and 
Environmental  AppHcations  Section. 
Permits  Administration  Branch.  Office 
of  Policy  and  Management.  U.S. 
Environmental  Protection  Agency 
Region  II  Office.  26  Federal  Plaza,  room 
505.  New  York,  New  York  10278.  (212) 
264-4711. 

SUPPLEMENTARY  INFORMATION: 

Pursuant  to  the  PSD  regulations,  the 
EPA  Region  II,  in  NTSDEC,  and  the 
NJDEP  have  made  final  determinations 
relative  to  the  sources  listed  below: 


Name 


Location 


-I- 


Maochoster  Wood GranvHIe,  NY. 


Ledehe     Labs     Gogeneration 
Protect. 


Jamestown  Macadam.. 

IBM 

Weschester  County 


Pearl  River,  NY.. 


Jamestown,  NY .. 


East  Fishkill.  NY .. 
White  Plains,  NY . 


Algonquin    Gas    Transmission    Southeast,  W  .... 

Company. 
El.  CXiPont  De  Nemours Tonawanda,  NY.. 


Chateaugay     Energy     bmrted  i  Chateaugay.  NY.. 

Partnerahip. 
NYSEG „ ~ Binghamton,  NY.. 


Indeck  Oswego  LP.. 


Caribbean  Petroleum.. 


Oswego,  NY.. 


San  Juan,  PR. 


Albany    Gogeneration    Associ- 
ates. 


Binghamton  Gogeneration  L.P. 
TBG  Gogeneration 


[>jnkir1(  Gogeneration  FaolHy.. 


Clbro  Petroleum  Company... 
General  Foods  Corporation ., 


Albany.  NY., 


Binghamton,  NY. 
Bathpage,  NY 


Dunkirk,  NY.. 


Encogen  Four  Partners.. 


Albany,  NY 

Bay  Shore.  NY.. 


Buffalo,  NY.. 


Project 


Agency 


O- 


Final  actxxi 


Date 


Wood    furniture    manutactunng  |  NYSOEC. 
plant    including    coating    and 
painting  lines. 
This  project  consists  o(  2  Solar    NYSDEC. 
Mars  Gas  Turtxnes  which  will 
generate  17MW  of  electncity 
followed   by   a   supplmentalty 
fired     fieat     recovery     steam 
generator 

Dnjm  mix  asphalt  plant  Produc-     NYSDEC. 
twn  limrted  to  1.219.512  tons/ 
year  of  asphalt 
Increase  in  alkjwatile  operation  |  NYSDEC. 

of  existing  steam  boilers 
Replacement  of  tour  residLial  Oil-    NYSDEC. 
fired   boitefs  with   ttiree   new 
residual  oU-fired  boilers 
Addition  of  97   MMBTU/hr  gas     NYSDEC. 

turbine. 
Addition  of  Tedlar  manutactunng     NYSDEC .. 

Ime. 
17.8    MW    wood    fired    boiler/     NYSDEC. 

power  plant 
Permit    amendment   to    include    EPA. 
tfie  use  of  elemental  emulsi- 
fied suHur  as  an  additive  in 
the    flue    gas    desultunzation 
(FGD)  system. 
Revision  to  original  PSD  permit 
Addition    of    30    MMBTU/hr 
duct    burner    and    temporary 
gas  compressor 
PSD  permit  modification  to  in- 
crease the  daily  feed  rate  of 
ttie  fluid  catalytic  cracking  unit 
from    12,000    barrels/ day    to 
14,200  ban-els/day. 
Revison  of  NYSDEC  permit.  Re-    NYSDEC . 
placement   of   proposed   two  .. 
MMBTU/hr    auxiliary    boilers 
with  two  57  MMBTU/hr  units 
50   MM   gas  turtjme   combined     NYSDEC. 

cycle  cogeneratKXi  plant. 
Amendment  to  onginal   pennrt     NYSOEC. 
Clarification      of      parbculate 
emission  limit   resulting  in  a 
decrease  In  potential  annual 
emissions. 
50  MW  gas  turbine  combined     NYSDEC. 
cycle  cogeneration  plant 

Refinery  expansions NYSDEC. 

5.4    MW    internal    combustion    NYSDEC. 

engine  plant  i 

62   MW  gas  turbine  combined  I  NYSOEC, 
cycle  cogeneration  plant  I 


Non-appltcability April  18,  1990 


NYSDEC . 


EPA. 


PSD  Permil. 


Non-applicability.. 


Non-appitcabtl-ty — 

Non-applicability 


Non-applicability 

Non-applicability .._ 

PSD  Pemvt 

PSO  Permit  Amendment.. 

PSD  Permit  Amendment.. 
PSD  Permit  Amendment.. 


Non- applicability.. 


PSD  Pemvt 

PSO  Permit  Amendment.. 

Norvapplicability.- ~ 


Non-appiicabilrty 
Non-applcability 

Non.  applicability 


May  7,  1990. 

May  16.  1990 

May  23, 1990. 
May  23, 1990. 

June  13.  1990 
June  20.  1990. 
June  21,  1990. 
JUy  5.  1990 

August  1.  1990. 
August  13,  1990 

August  29,  1990. 

September  12.  1990 
September  12. 1990. 

Octobers.  1990 

Octobers.  1990 
October  10.  1990 

October  10, 1990. 
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Union  Ootfay 


Racoi^ 


Loccion 


Rlfiway.  NX 


I 


Project 


Aganey 


Cormttucton  of  a  RMOiiro*  R*- 
oowy  Faculty  congiaimg  o< 
thraa  4fiO  ion/d«y  munopal 
•oM  waste  indneratcx*  and 
atructtjraa     and 


HJOEP. 


^       *    I     Mil  I 

rwiB  acaon 


PSOPwtnlt.. 


Data 


Novambar  28,  1890 


This  notioe  Htta  ooiy  the  toarcei  tiut 
have  reoeived  final  PSD  detennicationa. 
Anyone  wbo  wiabea  to  review  theae 
delafiBinatiofu  and  related  materiala 
should  contact  the  following  ofTicea: 

EPA  Actions 

United  Statet  Environmental  Protection 
Agency.  Region  II  Offlce.  Permits 
Administration  Branch — room  505.  26 
Federal  Plaxa.  New  York,  New  Yorii 
10278. 

NYSDBCActHHiM 

New  York  State  Department  of 
Environmental  Conservation,  Division 
of  Air  Resources,  Source  Review  and 
Regional  Support  Section.  SO  Wolf 
Road,  Albany,  New  York  12233—0001. 

NJDEP  Actions 

New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Quality,  Bureau  of 
Enfineering  and  Technology,  401  East 
State  Street,  Trenton,  New  Jersey 

oeazs. 

If  available  pursuant  to  the 
Consolidation  Pennit  Regulations  (40 
CFR  124),  judicial  review  of  these 
determinations  under  section  307(b)(l} 
of  the  Clean  Air  Act  (the  Act)  may  be 
sought  only  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  tmm  the  date  on  which 
these  detarminations  are  published  in 
the  Federal  Regiatar.  Under  section 
307(b)(2]  of  the  Act.  these 
determinations  shall  not  be  subject  to 
later  judicial  review  in  civil  or  criminal 
proceedings  for  enforcement. 

Dated  January  S,  1991. 
WlllijUB  |.  MuaiyaAi. 
Acting  Regional  Acbninistrator. 
[PR  Doc  n-n«l  Fa«d  1-20-ei,  e.4S  am] 
fmmq  cooa  Mso  lo  a 

{OPf>-30310;  nit-M44-1] 

W  Jt.  OraM  Mid  Co;  Ap^^roval  of 
PwMoM*  Product  RsoMraHon 


;  Envinmmentw..  Protection 
Agency  (EPA). 
AcnON:  Notice. 

■UMMARy:  This  notice  announces 
Agency  approval  of  applications 


submitted  by  W.  R.  Grace  and  Co.,  to 
register  the  pesticide  products  WRC-AP- 
1  and  WRC-GL-21  containing  an  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5j  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
ran  FURTHM  MFORMA-nON  CONTACT  By 
mail;  Susan  Lewis,  Product  Manager 
fPMJ  21,  Registration  Division  (H7505C], 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  229, 
CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy. 
Arlington,  VA  22202.  (703-557-1900). 
SU^nSMCNTAftY  INPOraiA-nOK:  EPA 
received  applications  from  W.  R.  Grace 
and  Co..  7379  Route  32.  Columbia,  MD 
21044,  to  register  the  pesticide  products 
WRC-AP-1  and  WRC-GL-21,  containing 
the  active  ingredient  Gliocladium  virens 
GL-21  at  12  and  20  percent  respectively; 
an  active  ingredient  not  included  in  any 
previously  registered  products. 
However,  since  the  notice  of  receipt  of 
applications  to  register  the  products  as 
required  by  section  3(c)(4)  of  FIFRA,  as 
amended,  was  not  published  in  the 
Federal  Register,  interested  parties  may 
submit  comments  within  30  days  from 
the  date  of  publication  of  this  notice. 

These  applications  were  approved  on 
November  21. 1990.  for  WRC-AP-l  for 
soil  application  in  greenhouses  and 
control  of  damping-off  of  ornamentals 
and  food  crops  (EPA  Reg.  No.  11688-3) 
and  WRC-GL-21  for  manufacturing  use 
only  in  formulation  of  fungicides  (EPA 
Reg.  No.  11686-4). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  Gliocladtum  virens 
GL-21,  and  information  on  social, 
etxjnomic,  and  environmental  benefits  to 
be  derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Baaed 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
Gliocladium  virens  GL-21  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 


More  detailed  information  on  this 
registration  is  contained  in  a  Chemical 
Fact  Sheet  on  Gliocladium  vireia  GL-21. 

A  copy  of  this  fact  sheet  which 
provides  a  summary  description  of  the 
chemical  use  patterns  and  formulations, 
science  findings,  and  the  Agency's 
regulatory  position  and  rationale,  may 
be  obtained  from  the  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  hifomation  used  to  support 
registration,  except  for  material 
spNBcifically  protected  by  section  10  of 
FIFRA.  are  available  for  pubhc 
inspection  in  the  Public  Docket,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  246,  CM  #2. 
Arlington.  VA  22202  {703-557-4456}. 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must  be 
addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  DC  20460.  Such 
requests  should;  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Ambodty:  7  U.S.C.  136. 
Dated:  Januory  11, 1991. 

Douglas  D.  Compt. 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  91-2160  Filed  1-29-^1;  845  am) 
I  Coda  66«>-«0-F 


[OP^IOOOtS;  FfU.-3873-8] 

Food  and  Drug  Administration, 
Departmant  of  Agriculture,  Office  of 
CompUanca  Monitoring,  Planning 
Reaaarct)  Corporation;  Transfer  of 
Data 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
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pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  The  Food  and 
Drug  Administration  (FDA),  U.S. 
Department  of  Agriculture  (USDA),  EPA 
Office  of  Compliance  Monitoring  (OCM) 
and  its  subcontractor,  the  Planning 
Research  Corporation  (PRC),  under  an 
Interagency  Agreement  (lAG)  will 
perform  work  for  EPA's  Office  of 
Pesticide  Programs,  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBI)  by 
submitters.  This  information  will  be 
transferred  to  FDA,  USDA,  OCM  and  its 
subcontractor,  PRC  consistent  with  the 
requirements  of  40  CFR  2.209(c). 
2.307(h)(3).  and  2.308(i)(2).  This  transfer 
will  enable  FDA.  USDA,  OCM  and  its 
subcontractor,  PRC,  to  fulfill  the 
obligations  of  the  lAG,  and  this  notice 
serves  to  notify  afiected  persons. 
DATES:  FDA.  USDA.  OCM  and  its 
subcontractor,  PRC,  will  be  given  access 
to  this  information  no  sooner  than 
February  11, 1991. 

FOR  FURTHER  INFORMATION  CONTACT;  By 

mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm.  212, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  557-4460. 
SUPP1,EMENTARY  INFORMATION: 

Under  this  lAG  which  supports  the 
Office  of  Pesticides  Programs  regulatory 
efforts,  FDA,  USDA,  OCM  and  its 
subcontractor,  PRC,  compiled  a  list,  set 
forth  below,  of  canceled  and 
unregistered  food-use  pesticides  (active 
ingredients)  which  are  manufactured  in 
the  U.S.  and  exported  to  foreign 
countries.  Manufacturers  and 
manufacturing  locations  of  these 
pesticides  will  be  identified  for 
proposed  tables  needed  to  help  EPA, 
USDA,  and  FDA  quantify  unregistered 
U.S.  pesticide  exports  and  estimate  the 
extent  of  registered  or  unregistered 
pesticide  exports. 

Benzoximate 

Bitertanol 

Blasticidin-S 

BPMC 

Buprimate 

Buprofezin 

Buthidazole 

Carbendazin 

Cartap 

Chloropropylate 

Ciomethnilo 

Cyprofuram 


Cymoxanil 

Diclobutrazol 

Diclozolinate 

Diethylamine 

Diethyl  urea 

Dinoseb  acetate 

Dimethametryn 

Edifenphos 

Ethidinauron 

Ethiofencarb 

Fenaminotulf 

Fentin  acetate 

Flamprop-methyl 

Flubenzimine 

Fluorodifen 

Flutriafol 

Haloxyfob-methyl 

Hexaconazole 

IBP 

loxynil 

Isopropyl  4,4-dichlorobenzilate 

Isoprothiolane 

Mephosfolan 

Mepronil  .__ 

Methabezthiazuron 

Methyl  isothiocyanate 

Mirex 

Nitrothal-isopropyl 

Omethoate 

Ofurace 

Penconazole 

Phenothiol 

Phenothrin 

Phenthoate 

Piperophos 

Polyoxin 

FVochloraz 

Procymidone 

I>yracarbolid 

Slithion 

Terbumeton 

Tetramethrin 

Thiocyclam-hydrogenoxalate 

Tiocarbazil 

Tokuthion 

Kasugamycin 

The  Office  of  Pesticide  Programs  has 
determined  that  access  to  this 
information  is  necessary  for  the 
performance  of  this  LAG. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.209(c),  2.307(h),  and 
2.308(h)(2),  this  LAG  with  FDA,  USDA. 
OCM  and  its  subcontractor,  PRC, 
prohibits  use  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency;  and 
requires  that  each  official  and  employee 
sign  an  agreement  to  protect  the 
information  from  unauthorized  release 
or  compromise  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  No  information  will  be 
provided  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  under  this  LAG 
will  be  maintained  by  the  Project  Officer 


for  each  task  in  the  EPA  Office  of 
Pesticide  Programs. 

All  information  supplied  to  FDA, 
USDA.  OCM  and  its  subcontractor,  PRC. 
by  EPA  for  use  in  connection  with  this 
L\G  will  be  returned  to  EPA  when  FDA. 
USDA,  OCM  and  its  subcontractor  have 
completed  their  work. 

Dated:  January  la  1991. 
Douglas  D.  Cwnpt 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  91-1935  Filed  1-29-91;  8:45  am) 

MUJNO  COOC  SMO-W-F 


[OPP-30000/58;  FRL-3S45-71 

AvailatMlty  of  Docket  Indices  for 
Pesticide  Special  Revtews 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

action:  Notice.    

SUMMARY:  This  notice  announces  the 
availability  of  docket  indices  for 
pesticide  Special  Reviews  and  provides 
information  on  how  interested  persons 
may  request  inclusion  on  an  Agency 
mailing  list  to  receive  such  indices. 
ADDRESSES:  Persons  wishing  to  be 
included  on  a  mailing  Ust  to  receive 
Special  Review  docket  indices  should 
direct  their  requests  to;  Public  Docket 
and  Freedom  of  Information  Section 
(H7506C),  Public  Information  Branch. 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  20460. 

The  request  should  include  the  name 
of  the  person  wishing  to  be  included  on 
the  mailing  list,  their  affiliation  (if  any). 
and  mailing  address.  Organizations, 
groups,  and  companies  are  requested 
not  to  submit  multiple  requests  under 
different  names,  but  to  designate  a 
primary  recipient  with  the  organization. 
This  will  help  reduce  mailing  costs  and 
Agency  time  in  administering  the 
mailing  list. 

In  person,  bring  comments  to;  Rm.  246, 
Crystal  Mall  «2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA.  The  public 
docket  is  available  for  pubhc  inspection 
and  copying  at  this  address  from  8  a.m. 
to  4  p.m.,  Monday  through  Fnday, 
excluding  legal  hoHdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  public  dockets,  their 
availability,  and  docket  indices,  contact 
Deena  Vann,  Docket  Manager  (703-557- 
2805)  in  Rm.  246  at  the  above  address. 
SUPPl^MENTARY  INFORMATION:  Special 
Review  is  a  process  whereby  the 
Agency  determines  whether  the  use  of  a 
pesticide  causes  unreasonable  adverse 
effects  to  humans  or  the  environment.  In 
reaching  a  regulatory  decision,  the 
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Agency  uamum  both  the  rUks  and 
benefit!  posed  by  the  um  of  the 
pesticide.  The  eaaenmeat  may  result  in 
raquiroDMnts  for  wihmieeion  of  data  to 
fully  eraluala  ib»  aafety  of  the  chemical 
acoordiflg  to  cantemporary  sdentific 
•taadaids. 

Current  regulationa  on  Special 
Reviews  provide  for  the  establishment 
and  maintenance  of  a  public  docket  for 
each  pesticide  under  Special  Review. 
Each  dodcet  contains,  among  other 
things,  materials  submitted  to  the 
Agency  by  parties  outside  of  the 
govamiaeat  Agency  documents  made 
available  to  peiaoos  outsida  of  the 
government,  and  memoranda  of 
meetii^  with  ptfaona  outside  of  the 
government  oonoendng  pending  Special 
Reviews.  

In  accordanoe  wtth  40  CFR  154.15{f)(S] 
of  the  Special  Review  regulations,  ^e 
Agency  has  established  a  mailing  liat  of 
persons  wishing  to  receive  the  Special 
Review  docket  indices  on  a  regular 
basis.  Persons  on  the  mailing  list  will 
aotmneticaUy  receive  the  indices  (or 
updates  to  previous  indices]  for  Special 
Review  open  dockets.  These  will  be 
distribatcKl  on  a  monthly  or  quarterly 
basis,  as  required  by  tlie  regulations. 
Persons  will  be  required  to  renew  their 
requests  for  inclusion  on  the  mailing  list 
annually. 

The  purpose  of  tiiis  notice  is  to  inform 
the  public  of  Special  Review  dockets 
which  are  cnrrently  available  and  that 
interested  persons  may  request  their 
name  be  placed  on  tiie  mailing  list.  It 
also  serves  to  provide  tlie  public  with  an 
opportunity  to  submit  additional  data 
pertinent  to  these  reviews. 

The  folloifving  list  contains  the  Special 
Review  chemicals  with  docket  indices 
availaUe: 

2,4-Diehiotophgnoxyscetic  add  (2,4-D) 
2,4-OlcUoroplMiioxypropionic  add  (Z,4-DP] 
4-(2.4-Di(iilarafihftnoxy)butyTlc  add  (2.4- 
DB) 
Alachlor 
Aldicarb 
Amltrola 
Bromoxynil 
Cadniinsi 
Captan 
CaptaU 
Carboforui 
Carbon  tetrachlohde 
Chiordane 
Chlordiinafonn 
Cyaitazine 
Cytwxatin 


EBDC 

0-Ethyl-0-(p- 
nitrophenyl)phenylpho8phonotl>ioat«(EPN) 
Ethyl  parathion 
Ethylene  dibromlde  (EDB} 
Ethylene  oxide 
Inorganic  arsenicals 
Lindane 
Unuron 
Mercury 
Monocrotophos 
Oxydemeton-methyl 
Pentachlorphenol 

Sodium  fluoroacetate  (Compound  1080] 
Strychnine 
Tributyltin 

Trichlorophenol  

Triphenyltin  hydroxide  (TPTH) 
Wood  preservatives 

Information  submitted  as  a  comment 

concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  A 
copy  of  a  comment  that  does  not  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  docket.  Information  not 
designated  "confidential"'  may  be 
disclosed  publicly  by  EPA  without  prior 
notice  to  the  submitter. 

Persons  currently  on  the  Agency 
mailing  list  for  Special  Review  indices 
must  resubmit  requests  for  continiied 
inclusion  on  the  mailing  list  at  this  time. 

Dated;  January'  16. 1991. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  91-1801  Filed  1-2&-91;  8:45  am] 
■lUJNO  cooc  •sao-tcM' 


[OPP-S0709:  FRL-37«3-«] 

lasuanca  of  Experimantal  Ilea  Portnits 

AOCNCY:  Eavironmental  Protection 
Agency  {EPAJ. 
ACTION:  Notice. 


DiaJlata 

Dlazinon 

Dichloropropene 

Didiiorvoa 

Dicofol 

Dtflubwuufon 

Dioocap 

DinoMb 


vr.  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to.  the 
provisions  of  40  CFR  part  172.  which 
defines  EPA  procedures  with  respect  to 
the  uae  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  MFORMATION  COStTACr  By 
malL  Regiatration  Divieion  (H7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agerury,  401  M 
St.,  SW..  Washington.  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 


experimental  use  permit:  1921  JePFerson 
Davis  Highway,  Arlington,  VA. 
SUFKlMniTAflY  tMFOmiATION:  EPA  has 
issued  ^e  following  ejqwrimental  use 
permits: 

62128-EUP-9.  Issuance.  AgriSense,  c/ 
0  Russell  Cook,  Phillips  Petroleum 
Company,  13  A3  Phillips  Building. 
BartlesviHe.  OK  74004.  This 
experimental  use  permit  allows  the  use 
of  396  pounds  of  the  pheromone  (Z)-!!- 
hexadecenal  on  1,000  acres  of  articiokes 
and  conifers  to  evaluate  the  control  of 
artichoke  plume  moth.  The  program  is 
authorized  only  in  the  States  of 
California,  Idaho,  and  Oregon.  The 
experimental  use  permit  is  effective 
from  June  15,  lfl90  to  June  15, 1992.  A 
permanent  tolerance  for  residues  of  the 
active  ingredient  in  or  on  artichokes  has 
been  established  (40  CFR  uaiOBg).  (Phil 
Hutton.  PM  17.  Rm.  201,  CM  #2.  (703- 
557-4412]) 

62128-EUP-lO.  Issuance.  AgriSenae, 
c/o  Russell  Cook,  Phillips  Petroleum 
Company.  13  A3  Phillips  Building. 
Bartlesville,  OK  74004.  This 
experimental  use  permit  allows  the  uee 
of  185  pounds  of  the  pheromone  (Z)-7- 
(Z.E)-ll-hexadecadien-l-ol  on  800  acres 
of  cotton  to  evaluate  the  control  of  the 
pink  bollworm.  The  program  is 
authorized  only  in  the  States  of  Arizona 
and  California.  The  experimental  use 
permit  is  effective  from  September 
1,1990  to  September  1,1992.  An 
exemption  from  the  requirement  of  a 
tolerance  for  resitiues  of  the  active 
ingredient  in  or  on  cotton  has  been 
established  (40  CFR  180.1043].  (Phil 
Hutton,  PM  17,  Rm.  201,  CM  #2,  (703- 
557-4412)) 

42545-EUP-l.  Extension.  Agrolinz. 
Inc..  1755  N.  Kirby  Parkway,  Suite  300, 
Memphis.  IK  38119-4393.  This 
experimental  use  permit  allows  the  use 
of  5456.25  pormds  of  the  herbicide  0-(6- 
chloro-3-ph€nyl-4-pyridazinyl)-S-octyl 
carbonothioate  on  3.500  acres  of  com  to 
evaluate  the  control  of  broad-spectrum 
weeds.  The  program  is  authorized  in  the 
States  of  Colorado.  Connecticut, 
Delaware.  Dlinois,  Indiana,  Iowa, 
Kansas,  Kentucky,  Maryland,  Michigan, 
Minnesota,  Missouri,  Nebraska,  New 
Jersey,  North  Carolina,  Ohio,  Oregon. 
Pennsylvania,  South  Carolina,  South 
Dakota,  Virginia,  Washington,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  June  12, 1990  to  June  12, 
1992.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  com  has 
been  established.  (Robert  Taylor,  PM  25. 
Rm.  245.  CM  #2,  (703-557- 1800)) 

42545-EUP-2.  Extension.  Agrolinz. 
Inc.,  1755  N.  Kirby  Parkway,  Suite  300, 
Memphis,  TN  38119-4393.  TTiis 
experimental  use  permit  allovrs  the  use 
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of  6,750  pounds  of  the  herbicide  0-(e- 
chloro-3-phenyl-4-pyridazinyl)-S-octyl- 
carbonothioate  on  3,600  acres  of  peanuts 
to  evaluate  the  control  of  broad- 
spectrum  weeds.  The  program  is 
authorized  only  in  the  States  of 
Alabama.  Florida.  Georgia.  New 
Mexico.  North  Carolina.  Oklahoma, 
South  Carolina,  Texas,  and  Virginia.  The 
experimental  use  permit  is  effective 
from  June  12, 1990  to  June  IZ  1992.  A 
temporary  tolerance  for  residues  of  the 
active  ingredient  in  or  on  peanuts  has 
been  established.  (Robert  Taylor,  PM  25, 
Rm.  245,  CM  #2.  (703-557-1800)) 

796^EUP-24.  Extension.  BASF 
Corporation,  Agricultural  Chemicals 
Group.  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-352a  This 
experimental  use  permit  allows  the  use 
of  360  pounds  of  the  herbicide  N.N- 
dimethylpiperidinium  chloride  on  1,440 
acres  of  grapes  to  evaluate  the  control  of 
various  weeds.  The  program  is 
authorized  only  in  the  States  of 
Michigan,  Ohio,  Pennsylvania,  New 
Jersey,  and  New  York.  The  experimental 
use  permit  is  effective  from  September 
14, 1990  to  June  30, 1991.  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  grapes,  raisins,  and 
raisin  waste  and  pomace  (wet  and  dry] 
have  been  established.  (Robert  Taylor. 
PM  25.  Rm.  245.  CM  #2.  (703-557-1800)) 

7969-EUP-27.  Extension.  BASF 
Corporation,  Agricultural  Chemicals 
Group,  P.O.  Box  13528,  Research 
Triangle  Park,  NC  27709-3528.  This 
experimental  use  permit  allows  the  use 
of  the  remaining  supply  of  the  535 
pounds  originally  authorized  of  the 
herbicide  3,7-dichloro-8- 
quinolinecarboxylic  acid  on  112.5  acres 
of  established  turf  grasses  to  evaluate 
the  control  of  various  weeds.  The 
program  is  authorized  only  in  the  States 
of  California.  Delaware,  Georgia, 
Illinois,  Indiana,  Kentucky,  Maryland, 
Michigan,  Mississippi,  Missouri.  New 
Jersey,  New  York,  North  Carolina,  Ohio, 
Oregon,  Pennsylvania,  Rhode  Island, 
and  Virginia.  The  experimental  use 
permit  is  effective  from  September  5, 
1990  to  December  31, 1990.  (Robert 
Taylor,  PM  25,  Rm.  245.  CM  #2,  (703- 
557-1800)) 

53575-EUP-2.  Issuance.  BioControl 
Limited.  719  Second  St..  Suite  12.  Davis. 
CA  95616.  This  experimental  use  permit 
allows  the  use  of  the  insecticides 
carbaryl  (60  pounds),  volatile  floral 
attractants  (140  pounds),  and  cucurbita 
foetidissima  root  powder  (1,000  pounds) 
on  2.000  acres  of  field  com  to  evaluate 
the  control  of  adult  com  rootworms.  The 
program  is  authorized  only  in  the  States 
of  Illinois,  Indiana,  Iowa,  Nebraska, 
South  Dakota,  and  Texas.  The 


experimental  use  permit  is  effective 
from  August  1, 1990  to  August  1. 1991. 
(Phil  Hutton,  PM  17,  Rm.  201,  CM  #2, 
(703-557-2690)) 

lOO-EUP-90.  Extension.  Ciba-Geigy 
Corporation.  Agricultural  Division.  P.O. 
Box  18300,  Greensboro,  NC  27419-8300. 
This  experimental  use  permit  allows  the 
use  of  55.13  pounds  of  the  herbicide  3-(6- 
methoxy-4-methyl-l,3,5-triazin-2-yl)-l-[2- 
(2-chloroethoxy)phenylsulfonyl]urea  on 
2.100  acres  of  wheat  and  barley  to 
evaluate  the  control  of  various  broadleaf 
weeds.  The  program  is  authorized  in  the 
States  of  Colorado,  Delaware,  Idaho, 
Illinois.  Indiana.  Kansas,  Maryland. 
Michigan,  Montana,  Nebraska,  New 
York,  North  Dakota,  Ohio,  Oklahoma, 
Oregon.  Peimsylvania,  South  Dakota, 
Texas,  Virginia.  Washington,  and 
Wyoming.  The  experimental  use  pemiit 
is  effective  from  September  14, 1990  to 
December  31, 1991.  A  temporary 
tolerance  for  residues  of  the  active 
ingredient  in  or  on  wheat  and  barley 
(forage,  grain,  and  straw)  has  been 
established.  (Robert  Taylor,  PM  25.  Rm. 
245,  CM  #2,  (703-557-1800)) 

612-EUP-4.  Issuance.  Unocal,  Unocal 
Chemicals  Division,  c/o  Delta 
Management  Group,  1414  Fenwick  Lane, 
Silver  Spring.  MD  20910.  This 
experimental  use  permit  allows  the  use 
of  48.870  pounds  of  the  herbicide  carbon 
disulfide  on  290  acres  of  almonds, 
apricots,  peaches,  and  prunes  to 
evaluate  the  control  of  various 
nematodes.  The  program  is  authorized 
only  in  the  States  of  Arizona  and 
California.  The  experimental  use  permit 
is  effective  from  April  27. 1990  to 
December  15, 1990.  Temporary 
tolerances  for  residues  of  the  active 
ingredient  in  or  on  almonds  hulls, 
apricots,  peaches,  and  plums  have  been 
established.  (Susan  Lewis,  PM  21,  Rm. 
227,  CM  #2,  (703-557-1900)). 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  persons  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  pjiL,  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136. 

Dated:  November  26. 1990. 
Amu  E.  Lindsay, 

Director.  Registrtion  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  91-1654  Filed  1-29-91;  8:45  am] 
BtUJNQ  COOC  SSSO-SO-F 


[0PP-1MU7:  Fm.-3»43-^] 

Pesticide  Programa  Annual  Report  on 
Crtsia  Exemptions 

aoency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice^ ^^ 

SUMMARY:  This  notice  summarizes  the 
number  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked  during  fiscal  years  1989  and 
1990.  During  1989,  State  and  Federal 
agencies  issued  75  crisis  exemptions 
authorizing  unregistered  pesticide  uses 
in  accordance  with  the  regulations  at  40 
CFR  166.40  pursuant  to  secbon  18  of 
FIFRA.  During  this  same  time  period, 
EPA  revoked  one  crisis  exemption. 
During  1990,  State  and  Federal  agencies 
issued  62  crisis  exemptions.  During  this 
same  time  period,  EPA  revoked  one 
crisis  exemption;  revoked  the  authority 
to  utilize  the  crisis  provisions  for  two 
pesticide  uses:  and  revoked  but  later 
reinstated  the  authority  to  utilize  the 
crisis  provisons  for  one  pesticide  use. 
EPA  also  revoked  one  State's  authority 
to  issue  crisis  exemptions  for  any 
pesticide  use  for  a  period  of  1  year. 
FOR  FURTHER  INFORMATION  CONTACT 
Rebecca  S.  Cool,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20460.  Office 
locabon  and  telephone  number:  Rm.  716, 
CM  »2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  (703-557-5459). 
8UPF1EMENTARY  INFORMATION:  The 
regulations  pursuant  to  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodcnticide  Act  require  the  EPA  to  issue 
annually  a  notice  for  publication  in  the 
Federal  Register  which  summarizes  the 
number  of  crisis  exemptions  declared 
and  the  number  of  crisis  exemptions 
revoked. 

Subpart  C  of  40  CFR  part  166  sets 
forth  the  regulations  pertaining  to  crisis 
exemptions.  This  subpart  allows  the 
head  of  a  Federal  or  State  agency  to 
issue  a  crisis  exemption  in  a  situation 
involving  an  unpredictable  emergency 
situation  when:  (1)  An  emergency 
condition  exists;  and  (2)  the  time 
element  with  respect  to  the  application 
of  the  pesticide  is  critical,  and  there  is 
not  sufficient  time  either  to  request  a 
specific,  quarantine,  or  public  health 
exemption  or.  if  such  a  request  has  been 
submitted,  for  EPA  to  complete  review 
of  the  request.  This  subpart  also 
provides  for  EPA  review  of  crisis 
exemptions  and  revocation  of  individual 
crisis  exemptions  or  the  authority  of  a 
State  or  Federal  agency  to  utilize  the 
crisis  provisions. 


BEST  COPY  AVAILABLE 


3468 


Federal  Register  /  Vol.  56.  No.  20  /  Wednesday.  January  30.  1991  /  Notices 


During  the  fiscal  year  1989  (October  1, 
1988  through  September  30, 1989),  a  total 
of  75  crisis  exemptions  were  declared  by 


State  and  Federal  agencies  A 
breakdown  of  the  FY'89  c.r:sis 


StaM/Fad«ral  Agency 


Georgia. 


Indiana. 
Kanaa*. 


Louisiana.. 
Michigan... 


Minnesota 


Mississippi.. 


Montana  . 


New  Mexico  . 
North  l3akota.. 


Ohto 

Oklahoma. 


Pennsylvania 
Puerto  Rico  ... 

Taxas 


^k)-  o<  cnsis 
exemptrons 


Arkansas 
Califomia 

Colorado 

FVxida.... 


1 
1 
13 


Pesticide 


Sodium  chlorsla 
Sodwjm  chlcxate 

Zinc  phCfSO'^'Oe 
Methyl  txomKJe 
HexaKa        ...._.. 
Sethoxydim 

Fervalofata 

Cyofnazine 

Iprodione      

Proptconazole .».. 
Cyfomazine, ..._.... 
Vinciozoiin  ...„_ 
AvermoctiP  ...._„ 
Metaiaxyt     


Proptconazoie 

Sodium  dinitrocreaol 
Permethnn        


Fosetyl-al 

Chkxpyrrtos 

Diannoo    _ 

Glyphosate  ..._ 
Picloram      


Sethoxydim 
Thiodicart 

Fenvalerate 

P^tetsurturon-methyl .. 
Oquat  dibfomide 


Sodium  chlorate 

Benomyl 
Avermectin 


Fenoxapf  op-ethyl 
Fenvatefate 

Est  envalerale 

Mancoreb  


Sodium  chlorate 
Sodium  chlorate 

ChlorpYT'tos 
Esfenvalerate 


Bifenthnn 

Benorryt 
Mancozeb    

Metryi  Drof^ide    _ 

Thiodicartj 

Chlorpyntos 
Metaulturon-'-iethyl... 

DK]uat  dibfO"iide 

PropiconazO'S     

Thiodicart) 

Tnadimefon 

Sodium.  clioratB 

ChiorpyT'fos 

Fenvalerate  ..„..«„-.. 

Bitenthnn   

ChlorothalonM  ...™. 
Sodium  chlorate....™ 
Diquat  dibromide...™. 

Bifenthnn     „. 

Fenvalerate .—. 

Iprodione  __.„.. 

Propiconazoie  „ 

Fenvalerate  ...„ 
Cyrorrazine , 


declarations  by  State/Federal  agencies 
follows: 


Site 


Soutfiem  peas 
Wheat 

Sugar  beets 
Watermelons 
Melons 
Dry  beans 

Small  grains 

Carrots 

Cabbage 

Celery 

Chrysanthemum 

Blueberries 

Tomatoes 

Blueberries 

Sweet  com 

Peach  trees 
Southern  peas 

Macadamias 

Bananaa 

Bananas 

BanafMS 

Bananas 

Peas 

Com 

Wmter  wheat 

Wheat 

Wheat 

Wheat 

Seed  com 
Pears 

Wheat 
SmaH  grains 
Wildlife  area 
Sunflowers 

Wheat 
Oats 

Wheat 
Small  grains 

Com 

Canola 
Sunflowers 
Honey  bees 

Corn 

Wheat 
Wheat 
Wheat 
Peanuts 

Corn 

Coffee 

Pinto  beans 

Wtieat  winter 

Leaty  vegs. 

Com.  field 

Mushrooms 

Wheat 

Wheat 

Com,  field 

Sorghum 

Rice 

Peanuts 

Sorghum 

Peppers 
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State/Fedaral  Agency 


No  of  crisis 
exemptxxis 


Pestx:)de 


SJM 


USOA. 


Virginia 

Wastwigton.. 


Wisconsin . 


Wyoming 


Ethylene  oxide 

Ethylene  oxxJe 

Metriyl  bromide.... 
Methyl  brorrada-.. 
Methyl  bromide  ... 

Lactoten  (Cobra) 

Chlorpyrtfos 
Methyl  bromide  ... 
Plyjsphamidon 

Sethoxydim 

Sathoi^t^ 

Propiconazole 

Esianvalerate 


Bird  seed 

Sunflowers 

Pmeapplnt 

Chayote 

Plantains  melons 

Pea.Tuts 

Wheat 

Watermelona 
Hops 

Peas 
Peas 

Celery 

Wheat  Bartey 


During  the  1989  fiscal  year.  EPA  revoked  Washington's  crisis  exemption  for  use  of  phosphamidon  on  hops  to  conirol 


the 


hop  aphid.  , 

During  the  fiscal  year  1990  (October  1.  1989  through  September  30.  1990).  a  total  of  62  crisis  exemptions  were  aeclared  by 
State  and  Federal  agencies.  A  breakdown  of  the  FY'90  crisis  declarations  by  State/Federal  agencies  follows 


State/Federal  Agency 


No  of  cnsis 
exemptions 


Arkansas _. 

California _ 

Colorado.- 

Flonda — .. 


Idaho.. 

Illinois. 


Indiana . 
Kansas 


Pesticide 


&ie 


Bromootynil 
Sodium  cNorate.. 

Fos«tyi-al 
Haxakis ~.... 

Ctitorpyritae 
Esfenvalerate 


Louisiana.. 


Maine 

Maryland 


Michigan 


Mississippi.. 


Montana... 
Nebraska.. 


New  Mexico 

North  Dakota 

Ohio — 

Oregon 


Avermedin 

Foaety*-al....- 

Iprodione — 

Avermectin __ 

Chkyt)«hakjnil „ 

Oxydemetorvmethyi 

Thtabervjazole 

Ometfwate 

Oxyfluorfen 


ZJ 


Propioonazole 

Propiconazole 

Esfenvalerate 

Chtorpynfejs  ._ — 

Metsulturon-methy* 

Bifenthnn 

Sodium  chlorate 

Dicotol — - 

Bromoxynil 

Esfenvalerate _ _ 

Na  fkjoekjmnata 

Acephate 

Clomazooe       _ 

Peryjimetiialin 

Avermecan 

Tnadime«on _ 

Chkxotfiakjml _ — 

Propiconazole _ 

BromoxynO 

Sodium  chlorate 

Sodium  chlorate. _. 

Esfenvalerate 
Esfenvalerate    ._ 

Cyfluthfin 

Bitontfmn 

Bifenthrin 

Chlorpyrtfos 

Thiodicarb 

CyfWhhn 


Rica 


Spinach 
Sweet  com 

Wheal 
SmaH  grama 

Celery 

Lettuce 

CabCtage 

Celery 

Wsngoes 

Bluegrass 

Corrv  bekJ 
Canoia 
Horseradish 
Com,  field 

Com.  f'eid 

Small  grains 
W^eat 
Wf>6at 
Cor^   fieic 

Wheal 
Vetch  seed 
Bee 

Sorghuf^ 

Potatoes 

Bees 

Cucumbers 

Onions 

Pears 

Aspafagjs 
Asparagus 
Corr-    field 

Rica 


Oats 

WHeal  a&r^ 
W^^eat  Barley 

Sorghum 
Corr'-.  fteW 

Com,  field 

W^iae: 

Com.  fnU 
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Stata/F«dany  Agancy 


USOA 

Washington 

W)9Con«in  

Wyonwig 


No.  at  ens* 
axefnptrans 


Pesticide 


Acephate 

Esfenvaieraie 
Oikxpynlos  ... 

Cypemiethrin 
Drc-1339 - 


Esfenvalerate -. 

Metsutfuron-metfiyl .. 

Sodium  cfilofate 

Tridopyr _ 

Bifantfinn ™ 

Chlorothalonil 


Met^y1  bromide 
Methyl  bromide 

Cyfluthrin 
Paraquat  dicMorKje . 

Propiconazole 
Propiconazole 

ChlorpyTtfos 


Tomatoes 

WtMat 
Wheat 

Onions 
Livestock 
Winter  wheat 
Wheat 

Winter  wheat 
Rice 

Com,  field 
Chili  peppers 

Oranges 

Cucumbers 

Pears/ Apples 
Peas/ Lentils 

Celery 
Com.  field 

Wheat 


Site 


During  the  1990  fiscal  year,  EPA 
revoked  North  Dakota's  crisis 
exemption  for  the  use  of  chlorpyrifos  on 
wheat  to  control  grasshoppers.  EPA  also 
revoked  the  authority  of  Oklahoma  to 
issue  crisis  exemptions  for  any  pesticide 
for  a  period  of  1  yean  the  authority  of 
Illinois,  Indiana,  Michigan,  and 
Wisconsin  to  issue  crisis  exemptions  for 
the  use  of  propiconazole  on  field  com  to 
control  fungal  diseases;  and  the 
authority  of  Michigan  to  issue  crisis 
exemptions  for  the  use  of  pendimethalin 
on  onions  to  control  broadleaf  weeds. 
EPA  revoked  but  subsequently 
reinstated  the  authority  of  Kansas  and 
Nebraska  to  issue  crisis  exemptions  for 
the  use  of  bifenthrin  on  field  com  to 
control  mites. 

Authority:  7  U.S.C.  136 
Dated:  December  28, 1990. 
Douglas  D.  Campt. 

Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  91-1653  Filed  l-29-«l;  8:45  am) 
nujMa  COM  Mao-M-f 


[OPP-100084;  FRL-M73-91 

Wilson  Kill  AMOciatee  Inc;  Transfer  of 
Data 

aqcncy:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  is  a  notice  to  certain 
lersons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  RodentiCide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Wilson  Hill 
Associates  Inc.  has  been  awarded  a 


contract  to  perform  work  for  the  EPA 
Office  of  Pesticide  Programs,  Special 
Review  and  Reregistration  Division 
(SRRD)  and  will  be  provided  access  to 
certain  information  submitted  to  EPA 
under  RFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Wilson  Hill 
Associates  Inc.  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
40  CFR  2.308(i)(2).  This  action  will 
enable  Wilson  Hill  Associates  Inc.  to 
fulfill  the  obligations  of  the  contract  and 
this  notice  serves  to  notify  affected 
persons. 

DATES:  Wilson  Hill  Associates  Inc.  will 
be  given  access  to  this  information  no 
sooner  than  February  4, 1991. 
FOR  FUTHER  INFORMATION  CONTACT:  By 
mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW..  Washington.  DC  20480.  Office 
location  and  telephone  number  Rm.  212, 
CM  «2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA.  (703)  557-4460. 
SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-D8-0009.  Wilson  Hill 
Associates  Inc.  will  add  to  two  existing 
data  base  tracking  systems  which 
presently  contains  (1)  Reregistration 
information  for  all  active  ingredients 
and  keeps  an  inventory  of  all  data 
requirements  for  350  active  ingredients, 
and  (2)  tracks  all  reregistration 
information  for  lists  B,  C,  and  D  active 
ingredients  on  all  the  data  call-ins  that 
have  been  issued  within  the  Office  of 
Pesticide  Programs. 

The  Office  of  Pesticide  Programs  has 
determined  that  Contract  No.  68-D8- 
0009,  involves  work  that  is  being 


conducted  in  connection  with  FIFRA,  in 
that  pesticide  chemicals  will  be  the 
subject  of  certain  evaluations  to  be 
made  under  this  contract.  These 
evaluations  may  be  used  in  subsequent 
regulatory  decisions  under  FIFRA. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  6.  and  7  of  FEFRA  and 
under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3)  and  2.308(i)(2).  the 
contract  with  Wilson  Hill  Associates 
Inc.  prohibits  use  of  the  information  for 
any  purpose  other  than  the  purposes 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency  or 
affected  business;  and  requires  that 
each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Security 
Manual.  In  addition,  Wilson  Hill 
Associates  Inc.  is  required  to  submit  for 
EPA  approval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  release 
or  compromise.  No  information  will  be 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  be 
maintained  by  the  Project  Officer  for 
this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  Wilson  Hill  Associates  Inc. 
by  EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
Wilson  Hill  Associates  Inc.  has 
completed  its  work. 
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Dated:  lanuary  18, 1991. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  91-1934  Filed  1-29-91;  8:45  am) 

BILUNaCOOCI 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10220.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
5  560.602  and/or  S  572.603  of  title  48  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No:  224-200402-002. 

Title:  Maryland  Port  Administration/ 
Puerto  Rico  Maritime  Shipping 
Authority,  Marine  Terminal  Agreement. 

Parties:  Maryland  Port 
Administration,  Puerto  Rico  Maritime 
Shipping  Authority. 

Filing  Party:  Brendan  W.  O'Malley, 
Executive  Director,  Maryland  Port 
Administration,  The  World  Trade 
Center,  Baltimore.  Maryland  21202-3041. 

Synopsis:  The  Agreement  extends  the 
term  of  the  parties'  basic  Lease 
Agreement  for  90  days,  effective 
February  9, 1991. 

Agreement  No:  224-010759-002. 

Title:  Puerto  Rico  Ports  Authority/ 
Crowley  Towing  and  Transportation 
Company  Marine  Terminal  Agreement. 
Parties: 

Puerto  Rico  Ports  Authority 
(Authority) 

Crowley  Towing  and  Transportation 
Company  (Crowley) 

Filing  Party:  Mayra  N.  Cruz  Alvarez. 
Contracts  Supervisor,  Puerto  Rico  Ports 
Authority,  G.P.O.  Box  2829.  San  Juan,  PR 
00936-2829. 


Synopsis:  The  Agreement  provides  for 
temporary  relocation  of  Crowley's 
operation  from  Pier  9  to  500  lineal  feet  of 
dockage  area,  located  at  Isla  Grande 
Dock  or  to  a  similar  area  in  another 
dock. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  January  25. 1991. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  91-2159  Filed  1-29-91:  8:45  am) 
BIUJNQ  COOC  fTSO-OI-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

January  24. 1991. 

Background:  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collection(s)  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.9  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public) 
FOR  FURTHER  INFORMATION  CONTACT 
Federal  Reserve  Board  Clearance 
Officer — Frederick  J.  Schroeder— 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551 
(202-452-3829) 

OMB  Desk  Officer— Gary  Waxman— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  3208.  Washington.  DC  20503  (202- 
395-7340) 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension.  Without 
Revision,  of  the  Following  Reports 

1.  Report  title:  Domestic  Branch 
Apphcation. 

Agency  form  number:  FR  4001. 

OMB  docket  number  7100-0097. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  430. 

Estimated  average  hours  per 
response:  1.0. 

Number  of  respondents:  430. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  321)  end  is  not  given  confidential 
treatment. 

Whenever  a  state  member  bank 
wishes  to  establish  a  domestic  branch,  it 
must  receive  the  approval  of  the  Federal 
Reserve  by  filing  a  domestic  branch 
application,  which  is  in  the  form  of  a 
letter  addressed  to  the  appropriate 
Federal  Reserve  Bank. 


2.  Report  title:  Investment  in  Bank 
Premises  Apphcation. 
Agency  form  number  FR  4014. 

OMB  docket  number  7100-0139. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  reporting  hours:  70. 

Estimated  average  hours  per 
response:  0.5. 

Number  of  respondents:  140. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  371d)  and  is  not  given 
confidential  treatment. 

Whenever  a  new  investment  in  benk 
premises  by  a  state  member  bank 
causes  that  bank's  total  dollar 
investment  in  bank  premises  to  exceed 
100  percent  of  the  bank's  capital  stock 
account,  the  bank  is  required  to  send  an 
application  to  the  appropriate  Reserve 
Bank  requesting  permission  from  the 
Federal  Reserve  to  proceed. 

3.  Report  title:  Notice  of  Proposed 
Stock  Redemption. 

Agency  form  number  4008. 

OMB  docket  number  7100-0131. 

Frequency:  On  occasion. 

Reporters:  Bank  holding  companies. 

Annual  reporting  hours:  1,860. 

Estimated  average  hours  per 
response:  15.5. 

Number  of  respondents:  120. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  is  mandatory  (12  U.S.C. 
1844)  and  is  given  confidential  treatment 
(5  U.S.C.  552(b)  (4).  (6).  and  (8)). 

The  filing  of  this  notice  is  required  of 
a  bank  holding  company  proposing  to 
purchase  or  redeem  its  shares  when  the 
gross  consideration  to  be  paid  for  such 
purchase  or  redemption  is  equal  to  10 
percent  or  more  of  the  company's 
consolidated  net  worth  over  any  12- 
month  period. 

Final  approval  under  OMB  delegated 
authority  of  the  extension,  with  revision, 
of  the  following  reports 

1.  Report  title:  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company. 

Agency  form  number  FR  Y-1. 

OMB  docket  number  7100-0119. 

Frequency:  Event-generated. 

Reporters:  Corporations  seeking  to 
become  bank  holding  companies. 

Annual  reporting  hours:  16,393. 

Estimated  average  hours  per 
response:  48.5. 

Number  of  respondents:  338. 

Small  businesses  are  affected. 

General  description  of  report:  This 
application  provides  systematic  data  on 
the  stiructure  of  the  proposal  on  the 
formation  of  a  bank  holding  company  to 
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acquire  one  or  more  banks,  on  the 
financial  condition  of  the  applicant,  and 
on  the  competitive  and  convenience 
factors.  The  information  is  necessary  to 
enable  the  Federal  Reserve  to  fulfill  its 
responsibilities  under  the  Bank  Holding 
Company  Act.  The  proposed  revisions 
request  information  based  on  risk-based 
capital  guidelines,  reflecting  revisions 
made  in  the  Board's  capital  guidelines, 
and  clarify  language  in  the  form  and 
instructions. 

This  report  is  required  in  order  to 
engage  in  the  activity  and  is  authorized 
by  law  (12  U.S.C.  1842  section  3(aKl)). 
Individual  respondent  data  are  available 
to  the  pubUc  except  any  portions 
granted  confidential  treatment  at 
applicant  request  (5  U.S.C  562(b)  (4)  and 
(8)). 

2.  Report  title:  Application  for  Prior 
Approval  to  Become  a  Bank  Holding 
Company  by  Any  Company  Organized 
Under  the  Laws  of  a  Foreign  Country 
and  Seeking  Initial  Entry  into  the  United 
States  llirough  Acquisition  of  a  U.S. 
Subsidiary  Bank. 

Agency  fonn  number  FR  Y-lF. 

OMB  docket  number  7100-OU9. 

Frequency:  Event-generated 

Reporters:  Companies  organized 
under  the  laws  of  a  foreign  country  and 
proposing  to  become  a  U.S.  bank 
holding  company. 

Annual  reporting  hours:  462  hours. 

Estimated  average  hours  per 
response:  77. 

Number  of  respondents:  6. 

Small  businesses  are  affected. 

General  description  of  report  This 
application  provides  systematic  data  on 
the  structure  of  the  proposal  on  the 
financial  condition  of  the  applicant  and 
its  proposed  subsidiary  (ies),  and  on 
competition,  and  public  convenience 
and  needs.  The  information  is  required 
to  enable  the  Federal  Reserve  to  fulfill 
its  responsibilities  under  the  Bank 
Holding  Company  Act  The  proposed 
revisions  involve  clarifications  and  item 
changes  to  conform  the  application  to 
the  FR  Y-1  application  filed  by  domestic 
bank  holding  companies  (including 
proposed  revisions  to  that  application]. 

litis  application  is  required  and 
authorized  by  law  (12  U.S.C  1842 
section  3(a)(1)).  Individual  respondent 
information  is  available  to  the  public 
except  those  portions  granted 
confidential  treatment  at  applicant 
request  (5  U.S.C.  552(b](4]). 

3.  Report  title:  Application  for  Prior 
Approval  for  a  Bank  Holding  Company 
to  Acquire  an  Additional  Bank  or  Bank 
Holding  Company. 

Agency  form  number  FR  Y-2. 

OMB  docket  number  7100-0171. 

Frequency:  Event-generated. 


Reporters:  Bank  holding  companies 
and  state  chartered  banks  that  are 
members  of  the  Federal  Reserve  System. 
Annual  reporting  hours:  22.337. 
Estimated  average  hours  per 
response:  Section  3:  59.0;  Section  18(c): 
39.0. 

Number  of  respondents:  Pursuant  to 
section  3:  331;  pursuant  to  section  18(c): 
72. 
Small  businesses  are  affected. 
General  description  of  report:  This 
report  is  an  application  for  prior 
approval  of  the  acquisition  of  direct  or 
indirect  ownership,  control,  or  power  to 
vote  a  certain  percentage  of  the  voting 
shares  of  a  bank,  and  requests  financial 
and  managerial  information  on  the 
applicant,  and  data  on  competition, 
public  convenience  and  needs.  The 
proposed  revisions  include  the 
incorporation  of  the  Bank  Merger 
Application  (FR  2070;  OMB  No.  7100- 
0O45)  requirements,  the  incorporation  of 
risk-based  capital  guidelines,  and  the 
insertion  of  clarifying  language  in  the 
form  and  instructions.  The  item 
requesting  information  on  capital  notes 
has  been  deleted. 

This  report  is  required  and  is 
authorized  by  law  (12  U.S.C.  1842 
section  3(a)(3]).  Individual  respondent 
data  are  available  to  the  public  except 
any  portions  which  have  been  granted 
confidential  treatment  at  applicant 
request  (5  U.S.C.  552(b)  (4)  and  (8)). 

4.  Report  title:  AppUcation  for  Prior 
Approval  to  Engage  DirecUy  or 
Indirectiy  in  Certain  Nonbanking 
Activities. 
Agency  form  number:  FR  Y-4. 
OMB  docket  number  7100-0121. 
Frequency:  Event-generated. 
Reporters:  Bank  holding  companies. 
Annual  reporting  hours:  13,266. 
Estimated  average  hours  per 
response:  Applications:  59.0; 
Notifications:  1.5. 

Number  of  respondents:  Applications 
219;  Notifications:  230. 
Small  businesses  are  affected. 
General  description  of  report-  This 
form  is  completed  by  a  bank  holding 
company  seeking  prior  approval  to 
acquire  or  retain  the  assets  or  shares  of 
a  nonbank  company.  The  proposed 
revisions  request  more  information  on 
debt  instruments  and  intangible  assets, 
on  any  debt  incurred  in  connection  with 
the  proposed  transaction,  and  the  source 
of  funding  for  any  proposed  leveraged 
activity. 

This  report  is  required  and  authorized 
by  law  (12  U.S.C.  1843  section  4(c)(8)). 
Individual  respondent  data  are  available 
to  the  public  except  any  portions 
granted  confidential  treatment  at 
appUcant  request  (5  U.S.C  552(b)  (4)  and 
(8)). 


5.  Report  title:  Monthly  Survey  of 
Industrial  Electricity  Use. 

Agency  form  number  FR  2009A,  E 

OMB  docket  number  710O-0(»7, 

Frequency:  Monthly. 

Reporters:  Public  and  privately-owned 
electric  utilities  and  self-generators. 

Annual  reporting  hours:  4,914. 

Estimated  average  hours  per 
response:  FR  2009A:  1.1:  FR  2009B:  0.5. 

Number  of  respondents:  FR  2009A: 
235;  FR  2009B:  302. 

Small  businesses  are  not  affected. 

General  description  of  report-  This 
information  collection  is  voluntary  and 
is  given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

The  report  collects  information  on  the 
volume  of  electric  power  sold  to  mining 
or  manufacturing  establishments  or 
generated  by  such  establishments  for 
their  own  use.  Survey  results  are  used 
as  a  proxy  for  physical  production 
measures  in  certain  categories  of  the 
Industrial  Production  Index. 

A  sizeable  increase  is  proposed  in  the 
reporting  panel  to  reflect  adequately  the 
growth  that  has  occurred  over  the  years 
in  cogenerator  facilities;  i.e.,  mining  and 
manufacturing  establishments  that 
generate  electric  power  for  their  own 
use. 

Final  Approval  under  OMB  Dalegatad 
Authority  of  the  Discontinuanoe  of  th« 
FoUowing  Report 

1.  Report  title:  Application  for  Prior 
Written  Consent  to  Effect  a  Merger. 

Agency  form  number  FR  2070. 

OMB  docket  number  7100-0045. 

Frequency:  On  occasion. 

Reporters:  State  chartered  banks  that 
are  members  of  the  Federal  Reserve 
System. 

Annual  reporting  hours:  2.808. 

Estimated  average  hours  per  reponse: 
39.0. 

Number  of  respondents:  72. 

Small  businesses  are  affected. 

General  description  of  report  This 
report  is  required  by  law  (12  U.S.C. 
1828(c)).  Parts  may  be  given  confidential 
treatment  at  apphcant's  request  (5 
U.S.C.  552(b)(4)). 

This  form  provides  information  on  the 
pro  forma  financial  condition  of  the 
applicant,  a  description  of  the  proposed 
merger  and  the  advantages  it  offers  to 
the  pubUc's  needs  and  convenience.  The 
form  is  used  by  the  Federal  Reserve  to 
evaluate  the  proposed  merger  as  to 
financial  soundness,  competitive 
acceptability  and  consistency  with  the 
public  interest. 

The  proposed  revisions  to  the  FR  Y-2 
application  to  acquire  an  additional 
bank  (OMB  No.  7100-0171)  incorporate 
the  requirements  of  this  apphcation.  In 
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light  of  this  factor,  the  Federal  Reserve 
proposes  that  this  separate  application 
be  discontinued. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24. 1991. 

William  W.  WUes. 

Secretary  of  the  Board. 

(FR  Doc.  91-2135  Filed  1-2&-91;  8:45  am] 

BILUNQ  CODE  SSIO-OI-M 


CMT  Rnandal  Corp4 

Notice  of  Application  to  Engage  de 
novo  In  Permlealbie  Nonbanking 
ActivWea 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  S  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
S  225.21(a)  of  Regulation  Y  (12  CFR 
225.21(a))  to  commence  or  to  engage  de 
novo,  either  directiy  or  through  a 
subsidiary,  in  a  nonbanking  activity  that 
<s  listed  in  9  225.25  of  Regulation  Y  as 
closely  related  to  banking  and 
permissible  for  bank  holding  companies. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  20, 
1991. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President] 


701  East  Byrd  Street  Richmond,  Virginia 
23281: 

1.  CB&T  Financial  Corp,  Fairmont 
West  Virginia;  to  engage  de  novo 
through  its  subsidiary  CBAT  Operations 
Company,  Inc.,  Fairmont  West  Virginia, 
in  the  provision  of  data  processing, 
proof  and  transit,  bookkeeping  and 
statement  rendering,  and  reconcilement 
services  to  affiliated  banks  together 
with  limited  data  processing  services  to 
non-affihated  banks,  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24. 1991. 
Jennifer  J.  )ohnaon. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  91-2131  Filed  l-29-«l;  8:45  am] 

BtLUNQ  CODE  S210-0t-F 


First  American  Hnancial  Corporation; 

Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
S  3  of  the  Bank  Holding  Company  Act 
(12  U.S.C.  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fortii  in  §  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  February 
20, 1991. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President]  4O0 
South  Akard  Sti«et  Dallas,  Texas  75222: 

1.  First  American  Financial 
Corporation,  Sulphur  Springs,  Texas;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  American  Bank  of 
Sulphur  Springs,  N.A..  Sulphur  Springs, 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  24, 1991. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-2132  Filed  1-29-91:  8:45  am] 

■tUJNO  CODE  (SIO-ei-F 


Grenada  Sunburst  System 
Corporation; 

Acquisition  of  Company  Engaged  In 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f)]  for  the  Board's  approval 
under  §  4(c)(8]  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c){8])  and 
I  225.21(a)  of  Regulation  Y  (12  CFR 
225.21  (a)]  to  acquire  or  control  voting 
securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity. 
Unless  otherwise  noted,  such  activities 
will  be  conducted  throughout  the  United 
States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  20, 
1991. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Sti-eet,  St.  Louis.  Missouri  63166: 

1.  Grenada  Sunburst  System 
Corporation.  Grenada,  Mississippi;  to 
acquire  Sunburst  Financial  Group,  Inc., 
Jackson.  Mississippi.  Sunburst  Financial 
Group,  Inc.,  a  wholly  owned  subsidiary 
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of  Granada  Sunburst  System 
Corporation,  proposes  to  engage  da  novo 
in  full-service  brokerage  activities, 
induding  investment  advisory  services 
to  both  institutional  and  retail  customers 
(Bamett  Banks,  Inc..  75  Federal  Reserve 
Bulletin  190  (1989);  Bank  of  New 
England  Corporation,  74  Federal 
Reserve  Bulletin  700  (1966);  and 
National  Westminster  Bank  PLC,  71 
Federal  Reserve  Bulletin  584  (1986)). 
Sunburst  Financial  Gronp,  Inc  also 
proposes  to  engage  in  risklees  principal 
activities  [Bankers  Trust  New  York 
Corp.,  75  Federal  Reserve  Bulletin  829 
(19W)). 

Boud  of  Govemon  of  the  Federal  Reserve 
Syttnn.  Inmsry  24. 1991. 
|«iiiilfar }.  loimaaii. 
Aaaociata  Stcntary  oftha  Board. 
[FR  Doc  81-2133  Filad  1-2B-01;  &4S  am] 

lUWOI-f 


NorwMt  CorporatfcMi; 

Acquisition  of  Company  Engaged  In 
ParmisaMo  Nonbanicing  ActlvitiM 

The  organisation  listed  In  this  notice 
has  applied  under  |  22S.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
22S.23(a)(2)  or  (f))  for  the  Board's 
approval  under  1 4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
18«S(c)(8))  and  I  225.21(a)  of  Regulation 
Y  (12  CFR  22S^(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Ustad  in  |  225.25  of 
Regulatiao  Y  aa  closely  related  to 
banking  and  permissible  for  bank 
holding  ooraiMmies.  Unless  otherwise 
noted,  such  actiritiee  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  thia  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  Indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appbcetion 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemore  not  later  than  February  20, 
1991. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyoa  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  UBC  Investment 
Corp.  Denver,  Colorado,  and  thereby 
engage  in  providing  securities  brokerage 
services  pursuant  to  {  225.25(b)(15)  of 
the  Board's  Regulation  Y;  and 
underwriting  or  dealing  in  government 
obligations  and  money  market 
instruments  pursuant  to  9  225.25(b)(16) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  24, 1991. 
leimifer ).  (ofanson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  91-2134  Filed  1-29-81;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[FN*  Nol  911  00321 

Amarfcan  Slair-OHda  Corfk,  at  al.; 
Propoaad  Consent  Agreement  wttti 
Analyaia  to  AW  Public  Comment 

AOfNCY:  Federal  Trade  Commission. 
ACTKM:  Proposed  Consent  Agreement 

SUMMAav:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require. 
among  other  things,  American  Stair- 
Glide  to  grant  a  non-exclusive  perpetual 
license  to  Cheney's  technology  involved 
in  the  production  of  curved  stairway 
lifts,  straight  stairway  lifts,  and  vertical 
wheelchair  lifts,  and  a  perpetual 
exclusive  license  to  sell  such  products 
under  the  Cheney  name  and  certain 
trade  names,  to  a  Commission-approved 
licensee,  pursuant  to  a  Commission- 
approved  licensing  agreement. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1991. 

AOOftESaiS:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  1S9.  Sdi  St  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 


FOR  FUNTHm  INTOMMATION  CONTACT: 

Steven  Newbora  FTC/S-2308, 
Washington.  DC  20580.  (202)  328-2882. 

varmJomnMCl  mmnhiation:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C. 
48  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (18  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consemt  order 
to  cease  and  desist  having  been  filed 
with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
5  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreemant  Containing  Consent  Order 

In  the  matter  of  American  Stair-Glide 
Corporatioii,  a  corporation;  Access 
Industries,  Inc..  a  corporation;  and  the 
Cheney  Company,  Inc..  a  corporation. 

The  Federal  Trade  Copmission  (the 
"Commission"),  having  initiated  an 
investigation  of  the  acquisition  of  the 
voting  securities  of  The  Cheney 
Company.  Inc.  by  Access  Industries, 
Inc.,  which  is  o«vned  and  controlled  by 
American  Stair-Glide  Corporation 
(collectively  the  "Proposed 
Respondents"),  and  it  now  appearing  the 
Proposed  Respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  requiring  Proposed  Respondents 
to  make  available  through  license 
certain  technology,  know-how  and  trade 
names,  to  cease  and  desist  from  certain 
acts,  and  providing  for  other  relief. 

It  Is  Hereby  Agreed  by  and  between 
Proposed  Respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  American 
Stair-Glide  Corporation  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Missouri  with  its  principal 
executive  offices  located  at  4001  East 
138th  Street  Grandview,  Missouri  6403a 

2.  Proposed  Respondent  Access 
Industries,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Missouri,  with  its  principal 
executive  offices  located  at  4650  College 
Boulevard.  Suite  300,  P.O.  Box  7833, 
Overland  Park,  Kansas  66207. 

3.  Proposed  Respondent  The  Cheney 
Company,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Wisconsin,  with  its  principal 
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executive  offices  located  at  2445  5. 
Calhoun  Road,  PJew  Berlin,  Wisconsin 
53151. 

4i  Proposed  Respondents  admit  all' the 
jurisdic^onal  fact* set  forth  in  die  di«ft 
of  complaint  here  attached. 

5.  Proposed  Respondents  waive: 

(a)  Any  f^irther  procedural  steps; 

(b)  The  requiiement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and' 
canchiaianB  of  lam; 

(c)  All  ri^s  to  seek  judicial  review^  or 
otherwdaa  to  challoige  or  contest  the 
validity  of  the  OnJEr  sitered  pursuant  to 
this  agreement  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act 

6.  This  agreement  shall' not  become 
part  of  the  public  record  of  the 
proceeding  unlese  and  until  it  is 
accepted  by  the  Commiseion;  If  this 
agreemrait  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (66)  dayaand  infonnation 
with  respect  thereto  publicly  released. 
The  Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  Ptoposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriatei  ot  issue  and  serve  its 
complaint  (in  such,  form  as  the 
circumstances  may  require]  and 
decision,  in  di^osition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  I^oposed  Respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached 

8.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  9  2.34  of  the 
Comnriasion's  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
v«th  the  draft- of  complaint  here 
attached  and  its  decision  containing  the 
foUov«ng  Order  to  license  certain 
technology  and  laiow-how,  and  trade 
names,  cease  and  desist  hnm  certain 
acts,  and  providing  fiir  other  relief  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shtdl  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  ccmiplaintand  decision 


containing  the  agreed-to  Order  to 
Proposed  Respondents'  or  their 
counsel's  adthessee,  as  stated  in  this 
Agreement,  shall  oonstitutB  service. 
Proposed  Respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

9.  Proposed  Respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  mora 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
Proposed  Respondents  fiirther 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

I 

Ae  used  in  this  Order,  die  following 
definitions  shall  apply: 

A.  "Stair-Chde"  means  American 

Staip-Glide  Corporation,  a  Missouri 
corporatlan,  and' its  directore,  officere. 
employees,  agents  and  representatives, 
its  predecesBore,  successors, 
subsidiaries,  divisions,  groups,  and  any 
other  coporations,  partnerships,  joint 
ventures,  companies  and  affiliates  that 
Stair-Glide  controls,  direcdy  or 
indirectly,  and  tiieir  respective  directors, 
officers,  employees,  agents  and 
representatives,  and  their  respective 
successors  and  assigns. 

B.  "Access"  means  Access  Industries, 
Inc..  a  Missoiui  corporation,  and  its 
directore.  officera.  employees,  agents 
and  representatives,  its  predecessors, 
successors,  subsidiaries,  divisions, 
groups,  and  any  other  corporations, 
partnerships,  joint  ventures,  companies 
and  affiliates  that  Access  controls, 
directly  or  indirectiy.,  and  their 
respective  directors,  officera.  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

C.  "Cheney"  means  The  Cheney 
Company,  Inc.,  a  Wisconsin  corporation, 
and  its  directors,  officera,  employees, 
agents  and  representatives,  its 
predecessors,  successora,  subsidiaries, 
divisions,  groups,  and  any  other 
corporations,  partnerships,  joint 
ventures,  companies  and  affiliates  that 
Cheney  controls,  directly  or  indirectly, 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 


D.  "Respondents"  means  Stair-Glide. 
Access,  and  Cheney. 

E.  "Cheney  Name"  shall  mean  the  use 
of  the  name  "Cheney"  in  conjanBtion 
with  the  Trade  Names,  as  defined 
herein,  and  does  not  include  use  of  the 
corporate  name. 

F.  "Commission"  means  the  Federal 
Trade  Commiasion; 

G.  "Stairway  lift "  means  any  device 
that  caries  a  person  seated  on  a  chair 
from  one  level  to  another  on  an  incline 
up  and  down,  a  stairway,  and  includes 
devices  meeting  Section  2082  of  the 
ASME/ANSI  (American  Society  of 
Mechanical  Etigineere/ Americans 
National  Standards  Institute]  A17.1 
Code. 

H.  "Straight  stairway  lift"  means  any 
stairway  lift  designed  for  straight 
stairways. 

1.  "Curved  stairway  lift"  means  any 
stairway  lift  designed  for  stairways  with 
landings,  bends,  or  curves,  and  spiral 
stairways. 

).  "Vertical  wheelchair  lift"  means  any 
device  that  cairies  a  person  in  a 
wheelchair  or  standing,  on  a  platform, 
vertically  from  one  level  to  another,  and 
includes  devices  meeting  Section  2080  of 
the  ASME/ANSI  (American  Society  of 
Mechanical  Engineers/ American 
National  Standards  Institute)  A17.1 
Code. 

K.  "Stairway  Lift  Technology  and 
Know-how"  means  all  of  Cheney's 
drawings,  blueprints,  patents, 
specifications,  tests  and  other 
documentetion.  and  all  information 
contained  therein  or  available  to 
Cheney  personnel  relating  to  the  design. 
and  the  production  methadsi  processes 
and  systems  used  by  Cheney  in  the 
production,  of  curved  stairway  lifts  and 
straight  stairv\'ay  lifts. 

L  "Stairway  Lift  Trade  Names" 
means  all  trademarks,  registered  names 
and  trade  names  used  by  Cheney  in  the 
sale  of  curved  stairway  lifts  and  straight 
stairway  lifts,  including  Liberty  LX. 
Liberty  LT.  Liberty  IL  Liberty  L  and 
Liberty  Special. 

M.  "Vertical  Wheelchair  Lift 
Technologj"  and  Know-how"  means  all 
of  Cheney's  drawings,  blueprints, 
patents,  specifications,  tests  and  other 
documentation,  and  all  infonnation 
contained  therein  or  available  to 
Cheney  personnel  relating  to  the  design, 
and  the  production  methods,  processes 
and  systems  used  by  Cheney  m  the 
production,  of  vertical  wheelchair  lifts. 

N.  "Vertical  Wheelchair  Lift  Trade 
Names"  means  all  trademarks, 
registered  names  and  trade  names  used 
by  Cheney  in  the  sale  of  vemcai 
wheelchair  lifts,  including  Handi-Lift 
Handi  Home  Lift  and  Handi-enclosure. 
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O.  Technology  and  Know-how" 
means  Stairway  Lift  Technology  and 
Know-how  and  Vertical  Wheelchair  Lift 
Technology  and  Know-how. 

P.  'Trade  Names"  means  Stairway 
Lift  Trade  Names  and  Vertical 
Wheelchair  Lift  Trade  Names. 

U. 

It  is  ordered:  A.  Within  twelve  (12) 
months  after  the  date  this  Order 
becomes  final.  Respondents  shall  grant 
to  a  licensee  a  perpetual  non-exclusive 
license  of  the  Technology  and  Know- 
how,  and  a  perpetual  exclusive  license 
to  sell  curved  stairway  lifts,  straight 
stairway  lifts,  and  vertical  wheelchair 
lifts  in  the  United  States  under  the 
Trade  Names  and  under  the  Cheney 
Name,  for  a  fixed  sum  without  a  royalty 
based  on  fut\ire  sales.  Respondents  shall 
grant  the  hcense  only  to  a  licensee  that 
receives  the  prior  approval  of  the 
Commission  and  only  pursuant  to  a 
Ucensing  agreement  that  receives  the 
prior  approval  of  the  Commission.  The 
purpose  of  the  licensing  shall  be  to 
remedy  the  lessening  of  competition 
alleged  in  the  Commission's  complaint. 

B.  Respondents  shall  make  available 
to  the  licensee  such  Cheney  personnel, 
assistance  and  training  at  its  facility  in 
New  Berlin,  Wisconsin  as  the  licensee 
might  reasonably  need  to  transfer  the 
Technology  and  Know-how  and  shall 
continue  providing  such  personnel, 
assistance  and  training  at  no  additional 
cost  for  a  period  of  time  sufficient  to 
satisfy  the  licensee's  management  that 
its  personnel  are  appropriately  trained 
in  the  Technology  and  Know-how. 
However,  Cheney  shall  not  be  required 
to  continue  providing  such  personnel, 
assistance  and  training  for  more  than 
six  (6)  months  after  the  execution  of  the 
license  agreement. 

C.  Respondents  shall  provide  the 
licensee  with  lists  of  Cheney's  suppliers 
of  components  and  of  its  distributors  of 
curved  stairway  lifts,  straight  stairway 
lifts,  and  vertical  wheelchair  lifts. 

D.  For  a  period  of  five  (5)  years. 
Respondents  shall  not  enter  into  any 
sales  or  distribution  agreement  with  any 
distributor  exceeding  one  (1)  year  in 
duration  for  the  sale  of  curved  stairway 
hfts,  straight  stairway  lifts,  or  vertical 
wheelchair  lifts;  shall  not  enter  any 
exclusive  agreement  with  any 
distributor  limiting  directly  or  indirectly 
the  distributor's  ability  to  sell  curved 
stairway  lifts,  straight  stairway  lifts,  or 
vertical  wheelchair  lifts  of  any  other 
manufacturer  and  shall  not  seek  to 
prevent  any  distributor  from  selling 
cxirved  stairway  lifts,  straight  stairway 
lifts,  or  vertical  wheelchair  lifts  of  any 
other  manufacturer  by  conditioning  the 
sale  of  Respondents'  products  or  the 


provision  of  any  services  on  any 
distributor  not  selling  curved  stairway 
lifts,  straight  stairway  lifts,  or  vertical 
wheelchair  lifts  of  any  other 
manufacturer. 

E.  Notwithstanding  the  foregoing. 
Respondents  may  submit  for  approval, 
and  the  Commission  may  in  its  sole 
discretion  approve,  separate  licensees 
and  licensing  agreements  (1)  for  the 
Stairway  Lift  Technology  and  Know- 
How  and  the  Stairway  Lift  Trade 
Names,  and  (2)  for  the  Vertical 
Wheelchair  Lift  Technology  and  Know- 
how  and  Vertical  Wheelchair  Lift  trade 
names.  In  the  event  the  Respondents 
submit  for  approval  separate  licensees 
and  licensing  agreements,  the 
Commission  may  in  its  sole  discretion 
approve  one  licensing  agreement  which 
does  not  include  the  right  to  sell  under 
the  Cheney  Name. 

F.  Except  as  provided  in  Paragraph 
IV.,  and  except  during  any  transition 
period  under  a  license  agreement 
approved  by  the  Commission, 
Respondents  shall  not  use  the  Cheney 
Name  in  connection  with  any  product 
sold  in  the  United  States.  Provided, 
however,  that  Respondents  shall  not  be 
required  to  change  the  corporate  name 
of  Cheney  or  to  authorize  the  use  of  the 
Cheney  Name  for  any  purposes  other 
than  in  connection  with  the  sale  of 
curved  stairway  lifts,  straight  stairway 
lifts,  and  vertical  wheelchair  lifts  in  the 
United  States. 

m 

It  is  Further  Ordered  That:  A.  If 
Respondents  have  not  licensed  the 
Technology  and  Know-how,  the  Trade 
Names,  and  the  Cheney  Name, 
absolutely  and  in  good  faith  and  with 
the  Commission's  approval,  as  provided 
in  Paragraph  II,  within  twelve  (12) 
months  of  the  date  this  Order  becomes 
final.  Respondents  shall  consent  to  the 
appointment  by  the  Commission  of  a 
trustee  to  license  the  Technology  and 
know-how.  the  Trade  Names,  and  the 
Cheney  Name,  and  to  provide  to  the 
licensee  lists  of  Cheney's  suppliers  of 
components  and  of  Cheney's 
distributors  of  curved  stairway  lifts, 
straight  stairway  lifts  and  vertical 
wheelchair  lifts.  Provided,  however,  if 
the  Commission  has  not  approved  or 
disapproved  a  proposed  license 
agreement  within  120  days  of  the  date 
the  application  for  approval  of  such 
license  agreement  has  been  put  on  the 
public  record,  the  ninning  of  the  twelve 
(12)  month  period  shall  be  tolled  until 
the  Commission  approves  or 
disapproves  the  license  agreement.  In 
the  event  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  section  5(1)  of  the  Federal 


Trade  Commission  Act.  15  U.S.C.  45(1). 
or  any  other  statute  enforced  by  the 
Conmiission.  Respondents  shall  consent 
to  the  appointment  of  a  trustee  in  such 
action.  Neither  the  appointment  of  a 
trustee  nor  a  decision  not  to  appoint  a 
trustee  under  this  Paragraph  shall 
preclude  the  Conunission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  reflief  available 
to  it.  including  a  court-appointed  trustee, 
pursuant  to  Section  5(1)  of  the  Federal 
Trade  Conunission  Act.  or  any  other 
statute  enforced  by  the  Commission,  for 
any  failure  by  Respondents  to  comply 
with  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A  of  this  Order. 
Respondents  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers, 
authorities,  duties  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
Respondents,  which  consent  shall  not  be 
unreasonably  withheld. 

2.  The  trustee  shall,  subject  to  the 
prior  approval  of  the  Commission,  have 
the  exclusive  power  and  authority  to 
license  the  Technology  and  know-how, 
the  Trade  Names,  and  the  Cheney 
Name,  and  to  provide  to  such  licensee 
lists  of  Cheney's  suppliers  of 
components  and  of  Cheney's 
distributors  of  curved  stairway  lifts, 
straight  stairway  lifts  and  vertical 
wheelchair  lifts,  as  provided  in 
Paragraph  II. 

3.  The  trustee  shall  have  eighteen  (18) 
months  from  the  date  of  appointment  to 
license  the  Technology  and  know-how, 
the  Trade  Names,  and  the  Cheney 
Name.  If,  however,  at  the  end  of  the 
eighteen-month  period  the  trustee  has 
submitted  a  plan  of  Hcensing  or  believes 
that  licensing  can  be  accomplished 
within  a  reasonable  time,  the  period 
within  which  the  trustee  may  license  the 
Technology  and  know-how.  the  Trade 
Names,  and  the  Cheney  Name  may  be 
extended  by  the  Commission.  Provided, 
however,  the  Commission  may  only 
extend  this  period  two  (2)  times. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  Cheney  related 
to  the  Technology  and  know-how,  the 
Trade  Names,  and  the  Cheney  Name,  as 
the  trustee  may  reasonably  request. 
Respondents  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and 
shall  cooperate  with  any  reasonable 
request  of  the  trustee.  Respondents  shall 
take  no  action  to  interfere  with  or 
impede  the  trustee's  efforts  to  license. 
Any  delays  in  Ucensing  caused  by 
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Respondents  sihaU  extend  the  time  for 
executing  a  1106089  ayvement  under  this 
Paragraph  in  an>  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or  the  court  for  a  couit>-appointed 
trustee. 

Sl  &bjeat  to  tha  Responaents' 
abniute  and  unconditionBl  obligation  to 
lioense  at  na  minimum  price  and  the 
purpose  of  licensing  as  stated  in 
Paragraph  II.A.  of  this  Order,  the  trustee 
shall  use  his  or  her  best  efforts  to 
negotiate  the  most  favorable  price  and 
terma  available  fbi  tha  Tffiihnoiogy  and 
know-how,  theliadie  Names,  and  the 
Choroy  Nam&  The  license  shall  be 
made  in  the  manner  set  out  in  Paragraph 
n,  providedi  however,  if  the  trustee 
receives  bona  fide  ofFers  from  more  than 
one  prospective  licensees,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  licensee,  the  trustee 
shall  grant  a  license  to  the  licensee  or 
licensees  selected  by  Respondents  from 
among  those  approved  by  the 
Commission. 

6.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Respondents,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  ora  court 
may  set.  Tha  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
Respondents,  such  consultants, 
accoimtants,  attorneys,  investment 
bankers*  business  brokers,  appraisers, 
and  otfaen  representatives  and  assistants 
as  aiB  reaeoitably  necessary  to  carry  out 
the  tnuira's  diities  and  responsibilities. 
The  ttustee  shall  account  fbr  all  monies 
derived  fnum  the  license  and  all 
expense  incurrfflt  After  approval  by 
the  Commisson  and.  in  tiie  case  of  a 
court-appointed  tmstee.  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his'or  her  aervicesi  all  remaining 
mtnies  shall  be  paid  at  the  direction  of 
Respondentaandthe  trustee's  power 
shall  be  terminated.  The  truslee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
licensing  the  Technology  and  Know.- 
how,  the  Trade  Names,  and  the  Cheney 
Name. 

7.  Respondents  shall  indemnify  the 
trustee  and  hold:  the  trustee  harmless 
against  any  losses,  claims,  damages,  or 
liabilities  arising  in  any  manner  out  of, 
or  in  connection  with,  the  trustee's 
duties  under  this  Order. 

8.  Within  sixty  (60)  daya  after 
appointment  of  the  trustee,  and  subject 
to  the  prior  approval  of  the  Commission 
and,  in  the  case  of  a  court-appointed 
trustee,  of  the  court.  Respondents  shall 
execute  a  trust  agreement  that  transfers 
to  the  trustee  all  rights  and  powers 


necessary  to  pennit  the  tmstee  to  efiect 
the  lioenserequired  by  tliis  Order. 

9:  If  the  trustee  ceases  to  act  orfails  to 
act  diligently,  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as 
provided  in-Paragraph  IILA  of  this. 
Order. 

10.. The  Commisaioniandi  in  the  case 
of  a  court-appointed  trustee,  the  court 
may  on  its  own  initiative  or  at  the 
request  of  tha  trustee  issue  such 
additional  ondeifr  or  directions  as  may 
be  necessai^  or  appropriate  to 
accompUrii  the  license  required  by  this 
Order. 

\t.  The  trnatee  shall  have  no 
obiigationor  authority  to  operate  or 
maintain  the  l^chnology  and  Know- 
how,  the  Tradb  PSemes,  and  the  Cheney 
Name. 

12.  The  trustee  shall  report  in  writing 
to  Respondents  and  to  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts^  to  Hcense. 

IV 

n  js  further  ordered:  That  pending  the 
license  agreement  fbr  the  Technology 
and.  Know-how,  Trade  Names,  and  the 
Cheney  Name: 

A.  Respondents  shall  maintain, 
preserve  and  promote  all  of  the 
Technology  and  Know-how,  Trade 
Names,  and  the  Cheney  Name  so  that 
such  Technoiogy  and  Know-how,  Trade 
Names,  and  the  Cheney  Name  cairbe 
licensed  effectively  and  vi^ly  in 
accondance  with  the  lequirements  of 
this  Ohder.  Respondents  shall  take  such 
action  as  is  necessary  to  maintain  the 
viabihty,  competitivenese,  and 
marketability  of  Technology  and  P[now- 
how.  Trade  Names  and  the  Cheney 
Name. 

B.  Respondents  shall  refrain  from 
taking  any  actions  that  may  cause  any 
material  adverse  change  in  the 
Technology  and  Know-how.  Trade 
Names,  and  the  Cheney  Name. 


It  is  further  ordered-  That 
Re^ondenta  shall  remain  in  compliance 
with  the  license  agreement  entered 
pursuant  to  Paragraph  II  of  thia  Order 
until  the  date  at  which  all  of  the 
obligations  under  the  license  cease,  and 
shall  not,  without  the  prior  approval  of 
the  Commission,  make  or  agree  to  any 
modifications,  directly  or  indirectly,  of 
any  of  the  tenns  of  such  license 
agr^sment  approved  by  the  Commission, 
or  make  or  agree  to  any  other 
agzeements  with  the  licensee  relating  to 
cuEved  ^airwaty  lifts,  straight  stairway 
lifts  or  vertical  wheelchair  Ufts. 


VI 

//  is  further  ordered  That,  for  a  pariod 
commencing  on  the  date  this  Order 
becomes  final  and  continuing  for  ten  flOl 
years,  Respondents  shall  cease  and 
desist  &om  acquiring,  without  tha  prior 
approval  of  the  Cammission.  directly  or 
indirectly,  through  subsidiaoeaot 
otherwise  any  assets,  any  inteiest  in.  or 
the  stock  or  share  capital  of  Hiy  entity 
that  ovwiB  or  operateaaaBetft,  engaged  in 
the  produQtiont  distribution  or  sale  in  or 
to  the  United  Steteaof  any  curved 
stairway  lift,  straight  stairway  lift,  or 
vertical  wheelchair  lift. 

vn 

//  is  further  ordered  That:  A.  Within 
sixty  (60)  days  af^er  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  the  Respondents  have 
fully  complied  with  the  provisaons  of 
Paragraph  li  and  Ul  of  this  Order. 
RespondEait»  shall  submit  to  the 
Commission  a- verified  written  neport 
s^tingiforth  in  detail  the  manns'  and 
foim  in  which  Respondents  intend,  to 
comply,  are  complying,  or  hai»e 
compiled  with  those  provisiona 
Respondents  shall  include  in  their 
compliance  reports,  among  other  things 
reasonably  required  from  time  to  time,  a 
full  description  of  substantive  contacts 
or  negotiations  for  the  license  specified 
in  Paragraph  H  of  this  Order,  including 
the  identity  of  all  parties  contacted. 
Respondents  also  shall  include  in  their 
compliance  reports  copies  of  ail  written 
communications  to  and  fttjm  such 
parties,  all  internal  memoranda,  and 
reports  and  recommendations- 
concerning  the  licensing. 

B.  One  year  from  the  date  this  Order 
becomes  final  and  annually  for  nine 
years  thereafter,  Respondents  shall  file 
with  the  Commission  a  verified  written 
report  of  its  compliance  with  this  Order. 

VIII 

It  is  further  ordered:  That,  for  the 
purpose  of  determining  or  secunng 
compliance  with  this  Order,  and  subject 
to  any  legally  recognized  pnvilege.  upon 
written  request  and  on  reasonable 
notice  to  Respondents  made  to  Stair 
Glide's  principal  office.  Respondents 
ahal!  permit  duly  authoriEcd 
representatives  of  the  Comnussion: 

A.  Access,  during  office  hours  and  in 
the  presence  of  ooimsel,  to  inspect  and 
copy  ail  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  tha 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  Order  and 

B.  Upon  five  days  notice  to 
Respondents  and  without  restraint  or 
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Interference  from  Respondents,  to 
Interview  officers  or  employees  of 
Respondents,  who  may  have  counsel 
present,  regarding  such  matters. 

DC 

It  is  further  ordered:  That.  For  a 
period  of  ten  (10)  years  from  the  date 
this  Order  becomes  final.  Respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  any  Respondent,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation,  dissolution  or 
sale  of  subsidiaries  or  any  other  change 
that  may  affect  compliance  obligations 
arising  out  of  the  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  from  American  Stair- 
Ghde  Corporation  ("Stair-Glide"), 
Access  Industries,  Inc.  ("Access"),  and 
the  Cheney  Company.  Inc.  ("Cheney"). 
The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 
The  Commission's  investigation  of 
this  matter  concerned  a  consummated 
acquisition  by  Stair-Glide,  through  its 
subsidiary,  Access,  of  Cheney.  Stair- 
Glide.  Access,  and  Cheney  entered  an 
Agreement  to  Hold  Separate  with  the 
Commission  upon  consummation  of  the 
acquisition,  pending  the  Commission 
investigation.  Stair-GHde  is  a 
Grandview,  Missouri-based 
manufacturer  of  curved  stairway  lifts, 
straight  stairway  lifts,  vertical 
wheelchair  lifts,  and  other  accessibility 
equipment  designed  to  assist  the  elderly 
and  disabled  in  moving  from  one  level 
to  another  of  residential  and  commercial 
buildings.  Cheney  is  a  Milwaukee, 
Wisconsin-based  manufacturer  of 
similar  products.  Access  was  created  by 
Stair-Glide  for  the  sole  purpose  of 
acquiring  Cheney,  and  is  owned  by 
Stair-Glide  and  the  officers  and 
directors  of  Stair-Glide.  Stair-Glide  and 
Cheney  sell  their  products  through 
accessibility  contractors,  durable 
medical  equipment  dealers,  and  elevator 
service  companies. 

The  Commission  has  reason  to  believe 
that  Stair-Glide's  acquisition  of  Cheney 
may  substantially  lessen  competition  in 


the  United  States  markets  for  curved 
stairway  lifts,  straight  stairway  lifts,  and 
vertical  wheelchair  lifts,  in  violation  of 
section  7  of  the  Clayton  Act  and  section 
5  of  the  Federal  Trade  Commission  Act 
Stair-Glide  and  Cheney  are  the  only  two 
manufacturers  in  the  United  States  of 
curved  stairway  lifts  and  are  the  two 
largest  United  States  manufacturers  of 
straight  stairway  lifts  and  vertical 
wheelchair  lifts;  the  combination  of  the 
two  companies  creates  a  dominant  firm 
in  each  market.  The  Commissions 
proposed  complaint  alleges  that  the 
markets  for  curved  stairway  lifts, 
straight  stairway  lifts,  and  vertical 
wheelchair  hfts  are  characterized  by 
substantial  barriers  to  entry  because  of 
the  need  to  design  and  develop 
products,  develop  distribution,  and  build 
a  reputation. 

The  agreement  and  order  provides 
that  Stair-Glide,  Access,  and  Cheney 
must  grant  a  non-exclusive  perpetual 
license  to  Cheney's  technology  involved 
in  the  production  of  curved  stairway 
lifts,  straight  stairway  lifts,  and  vertical 
wheelchair  lifts,  to  a  licensee  approved 
by  the  Commission.  The  proposed  order 
would  also  require  Cheney  to  provide 
technological  assistance  to  the  licensee. 

The  agreement  and  order  also 
provides  that  Stair-Glide,  Access,  and 
Cheney  must  grant  an  exclusive  license 
to  sell  curved  stairway  lifts,  straight 
stairway  lifts,  and  vertical  wheelchair 
lifts  in  the  United  States  under  Cheney's 
trade  names  and  the  Cheney  name. 
Stair-Glide,  Access,  and  Cheney  will  be 
prohibited  from  marketing  products 
under  the  Cheney  name  in  the  United 
States. 

Cheney  must  license  to  a  Commission 
approved  licensee  within  one  year.  If  a 
license  has  not  been  granted  within  one 
year,  the  Commission  may  appoint  a 
trustee  to  license  the  technology  and 
tradenames. 

For  five  years,  under  the  proposed 
order,  Stair-Glide,  Access,  and  Cheney 
will  not  be  permitted  to  enter  into  long- 
term  sales  or  distribution  agreements; 
will  not  be  able  to  enter  into  exclusive 
agreements  limiting  distributors'  ability 
to  sell  curved  stairway  lifts,  straight 
stairway  lifts,  or  vertical  wheelchair  lifts 
of  any  other  manufacturer  and  will  not 
be  able  to  condition  the  sale  of  products 
or  the  provision  of  services  on  any 
distributor  not  selling  curved  stairway 
lifts,  straight  stairway  lifts,  or  vertical 
wheelchair  lifts  of  any  other 
manufactxu'er. 

The  proposed  order  also  would 
provide  that  for  a  period  of  ten  years 
Stair-Glide,  Access,  and  Cheney  may 
not  acquire,  without  the  prior  approval 
of  the  Commission,  any  assets  used  in  or 
any  interest  in  any  other  firm 


manufacturing  or  selling  curved 
stairway  lifts,  straight  stairway  lifts,  and 
vertical  wheelchair  lifts  in  the  United 
States. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L  Axcuenaga  in  American  Stair- 
Glide  Corporation.  File  No.  911-0032 

I  disagree  with  the  majority  that  a 
remedy  is  warranted  in  this  case.  I  see 
no  basis  for  finding  reason  to  believe 
that  the  acquisition  is  unlawful,  unless 
we  rely  solely  on  market  share  and 
concentration  data  in  the  alleged 
product  markets.  The  likelihood  of 
anticompetitive  effect  is  doubtful 
because  of  the  absence  of  any  barriers 
or  impediments  to  entry. 

The  products  can  be  designed  and 
assembled  well  within  the  two-year 
benchmark  against  which  we  usually 
assess  entry  conditions.  The  additional 
alleged  impediments  to  entry,  the  need 
to  develop  distribution  and  build  a 
reputation,  are  nothing  more  than 
inertia.  Consumers — here,  the 
distributors  that  resell  and  install  the 
products— will  continue  to  deal  with  a 
supplier  that  has  an  established  record 
for  quality  and  service,  unless  someone 
offers  them  a  better  deal.  Nothing  bars 
an  aspirant  from  offering  a  quality 
product  at  a  competitive  price,  either 
through  existing  distributors  or  through, 
for  example,  durable  medical  equipment 
dealers. 

Even  if  we  assume  that  the  need  to 
build  a  reputation  for  quality  and 
service  is  sufficient  to  delay  entry  for 
more  than  two  years,  the  proposed 
consent  order  offers  little  prospect  for 
relief.  A  firm  without  such  a  reputation 
cannot  acquire  it  simply  by  using  the 
name  "Cheney."  Instead,  any  licensee 
under  the  proposed  consent  order  will 
have  to  develop  its  own  reputation  for 
quahty  and  reliability.  The  proposed 
order  is  unlikely  to  provide  relief  from 
any  potential  anticompetitive  effects 
stemming  from  the  impediments  to  entry 
alleged  in  the  complaint.  At  the  same 
time,  the  proposed  order  imposes 
substantial  compliance  costs  on  the 
respondents,  the  Commission  and. 
ultimately,  the  public. 

I  dissent. 
[FR  Doc.  91-2158  Filed  1-29-91;  8:45  am] 
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[Docket  No.  C-331*] 

Fertility  Institute  of  Western 
Maaeschueetts,  et  »U  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Springfield,  Ma.,  fertility  institute  and  its 
proprietor  from  misrepresenting:  the 
number  or  percentage  of  patients  that 
achieve  success  in  overcoming 
infertility,  including  the  number  or 
percentage  of  patients  that  give  birth  or 
achieve  pregnancy;  the  success  rate  of 
any  infertility  procedure,  without 
competent  and  reliable  scientific 
evidence  to  substantiate  the  claims;  or 
the  cost  or  expense  of  any  infertility  test 
or  precedure.  The  order  also  prohibits 
respondents  from  misrepresenting  their 
qualifications  or  ability  to  provide 
infertility  treatments,  and  any  beneficial 
or  therapeutic  aspects  of  any  test  or 
procedure  relating  to  the  treatment  of 
infertility. 

DATES:  Complaint  and  Order  issued 

December  31. 1990.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Sara  Greenberg.  Boston  Regional  Office, 
Federal  Trade  Commission,  10 
Causeway  St.,  room  1184,  Boston,  MA. 
02222-1073;  (617)  565-7240. 

SUPPLEMENTARY  INFORMATION:  On 

Friday,  October  19, 1990,  there  was 
published  in  the  Federal  Register.  55  FR 
42479,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Fertility 
Institute  of  Western  Massachusetts,  et 
al.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 
No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


Authority:  Sec.  6,  38  Stat.  721;  15  U.S.C.  46. 
Interprets  or  applies  sec.  5,  38  Stat.  719.  as 
amended:  15  U.S.C.  45. 
Donald  S.  Claik. 
Sescretary. 
[FR  Doc.  91-2155  Filed  1-29-91;  8:45  am) 
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[Docket  No.  C-3319] 

IVF  Australia,  Ltd^  et  al;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Connecticut  based  corporation  and  its 
two  subsidiaries,  all  of  whom  are  major 
providers  of  infertility  services, 
especially  in  vitro  fertilization,  from 
misrepresenting  in  its  advertising, 
promotion,  or  sale  the  success  rate  in 
achieving  pregnancies  or  births. 

DATES:  Complaint  and  Order  issued 
December  31. 1990.* 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  Katz,  FTC/H-200,  Washington. 
DC  20580.  (202)  326-3123. 

SUPPLEMENTARY  INFORMATION:  On 

Friday,  September  14. 1990.  there  was 
published  in  the  Federal  Register,  55  FR 
37960,  [correction,  55  FR  41881)  a 
proposed  consent  agreement  with 
analysis  in  the  Matter  of  IVF  Australia, 
Ltd.,  et  al.,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
conmients,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 
No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S  C.  46 
Interprets  or  applies  sec.  5,  38  Stat.  719.  as 
amended;  15  U.S.C.  45. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  91-2156  Filed  1-29-91;  8:45  am] 

erUJNQ  CODE  (TSO-OI-M 


[Dkt  C-33171 

NME  Hospitals,  Inc.;  Prohibited  Trade 
Practices,  and  Affirmattve  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
corporation  based  in  Santa  Monica,  Ca., 
that  owns  a  medical  center  in  Boca 
Raton,  Fla.,  that  operates  an  infertility 
clinic,  to  possess  a  reasonable  basis  for 
any  future  success  rate  claims  for  its  in 
vitro  fertilization  procedures,  and  for 
claims  of  success  in  terms  of  either  live 
births  or  pregnancies  achieved  through 
any  of  its  infertility  treatments. 

DATES:  Complaint  and  Order  issued 
December  31, 1990.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Katz,  FTC/H-200.  Washington, 
DC  20580;  (202)  326-3123. 

SUPPLEMENTARY  INFORMATION  On 

Friday.  September  14, 1990.  there  was 
published  in  the  Federal  Register,  55  FR 
37962.  (correction,  55  FR  41881)  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  NME 
Hospitals,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec  6,  38  Stat  721;  15  U  S  C  46. 
Interprets  or  applies  sec  5.  38  Stat.  719,  as 
amended;  15  U.S.C.  45. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  91-2157  Filed  1-29-91,  8:45  am] 

BILUNO  COOC  f7S0-01-N 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Cominission'B  Public 
Reference  Branch.  H-130,  6th  Street  and 
Pennsylvania  Avenue,  NW.,  Washington  DC  20580 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-13a  6th  Street  h  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  SL'eel  ft  Pennsylvania 
Avenue.  NW    Washington.  DC  20580. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Onig  Adminlvtntton 
[Oodcvt  Not.  90f-02t5  and  WP-OMft] 

Food  Additiv*  Petition;  ButyUted 
HydroxyanlsOta  (BHA) 

AOfNCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  extension  of  comment 

period.  


summary:  The  Food  and  Drug 
Adminiatiation  (FDA)  is  extending  tiie 
comment  period  for  the  submission  of 
comments  in  response  to  the  notice  of 
filing  of  a  food  additive  petition  and  a 
citizen  petition  on  butylated 
hydroxyanisole  (BHA).  This  extension 
responds  to  two  comments  which 
requested  that  the  comment  period  be 
extended  to  allow  additional  time  to 
compile  the  data  FDA  requested  in  the 
notice. 

DA1W:  The  new  final  date  fur  the 
submission  of  comm?nts  on  this 
proceeding  is  April  29, 1991. 
AOOMSSES:  Written  comments  to  the 
Dockets  Manageme:;t  Branch  [HFA- 
305),  Food  and  Drug  Administration, 
room4-62,  SdOO  Fishera  Lais,  Rockville. 
MD  20867. 

TON  nJNETMM  MMNMffTWN  CONTACT. 
Lawrence  I.  Lin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFT-330).  Food 
and  I^  Administration,  200  C  St.  SW., 
Washington.  DC  20a04,  2O2-472-5740. 

«wpfwtfiAwv  mroimtmenr  In  the 
Fadval  BiSistBr  of  November  29, 1990 
(56  PR -40676),  FDA  pubtished  a  notice  of 
filing  of  «  food  additive  petition  and  a 
citizen  petition,  submitted  by  Glenn 
Scott  MJ3.,  requesting  that  the  food 
additive  regulationB,  "die  generally 
recognized  as  safe  (GRAS)  regulations. 
and  fte  prior  sanction  regulations  be 
amended  to  prohibit  the  use  of  BHA  In 
food.  In  ttie  notioe.  the  agency  requested 
comments  on  the  availability  of 
substitutes  to  BHA,  the  potential 
economic  impact  of  prohibiting  use  of 
BHA,  the  animal  studies  contained  in 
the  submission  and  their  relevanoe  to 
humans,  the  petitioner's  canciuaions 
based  on  these  studies,  the  need  for  a 
peer  review  and  any  other  scientific  or 
legal  issues  raised  by  the  submission. 
The  comment  period  specified  in  the 
notice  ended  on  fanuary  28, 1991. 

Two  comments  requested  that  the 
comment  period  be  extended.  One 
comment  from  the  Grocery 
Manufacturers  of  America,  Inc.,  stated 
that  at  leMt  an  addltionBl  SO  days  were 
needed  to  compile  the  information  diat 
was  raqaestad  t^  fin  agency.  The  other 


conuaent  from  the  Institute  of 
Shortening  and  Edible  Oils.  Inc^ 
requested  a  90-day  extension  for  the 
submission  of  the  requested  information. 
The  agency  is  attempting  to  gain 
additional  information  on  the  animal 
feeding  studies  submitted  with  the 
petition  and  is  organizing  all  relevant 
safety  information  in  preparation  ior  a 
possible  peer  review.  The  agency 
expects  that  it  will  not  be  able  to  reach 
a  decision  within  90  days  and  such  an 
extension  will  not  cause  further  delay  in 
the  review  of  the  petition.  The  agency  is, 
therefore,  extending  the  comment  period 
to  provide  for  the  submission  of 
comments  until  April  29, 1991.  as 
requested. 

Any  person  who  is  interested  in 
providing  comments  on  the  issues 
identified  above  or  any  other  scientific 
or  legal  issues  raised  by  the  submission 
involving  BHA,  may  at  any  time  on  or 
before  April  29, 1991.  file  with  the 
Dockets  Management  Branch  (address 
above)  written  comments.  Three  copies 
of  all  comments  and/or  documents  shall 
be  submitted  and  shall  be  identified 
with  the  docket  numbers  found  in 
brackets  in  the  heading  of  this 
document.  Any  comments  received  in 
response  to  the  notice  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated:  January  25. 1981. 
L  Robert  Lake. 

Acdng  Director,  Center  for  Food  Safety  and 
Applied  Nutntion. 
[PR  Doc  ffl-2259  Filed  1-28-91: 11:33  am] 

BtUJNQ  coot  41SO-01-II 


HMith  Car*  Financing  Admintstrvtion 


Avenue.  SW..  Washington.  DC  20301. 

202-245-0217. 

SUPPt-EMfWWY  intowmation: 


» and  MmMoM  PTBgraiRS; 
MoNttHQ  of  ttw  Artntoory  Counca  on 
SoolaiSwwtty 

aoency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice  of  public  hearing. 


:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  hearing  of 
the  Advisory  Coimcil  on  Social  Security. 
DATU:  The  hearing  will  be  open  to  the 
public  on  February  14,  IWl  from  10  a.m. 
to  7:30  p.m. 

ADONE8SES:  County  Administration 
Center.  Supervisors  Chambers,  room 
310, 1800  Pacific  Highway,  San  Diego. 
California  920-2472,  or 
FON  FURTHER  INFORMAHON  CONTACT: 
Arta  Mafaboubi.  Advisory  Council  on 
Social  Security,  room  B38  G,  Hubert  H. 
Humphrey  Building.  200  Independence 


Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every 
four  years.  The  Council  examines  issues 
affecting  the  Social  Security  retirement, 
disability,  and  survivors  insurance 
programs,  as  well  as  the  Medioare  and 
Medicaid  programs,  which  were  created 
under  the  Act. 

In  addition,  die  Secretary  has  asked 
the  Council  specifically  to  address  the 
following: 

•  The  adequacy  of  the  Medicare 
program  to  meet  die  health  and  long- 
term  care  needs  of  our  aged  and 
disabled  populations,  the  impact  on 
Medicaid  of  the  current  financing 
structure  for  long-term  care,  and  the 
need  for  more  stable  health  cere 
financing  for  the  aged,  the  disabled,  the 
poor,  and  the  uninsured; 

•  Major  Old-Age.  Survivors,  and 
Disability  Insurance  (OASDI)  financing 
issues,  including  the  long-range  financial 
status  of  the  program,  relationship  of 
OASDI  income  and  outgo  to  budget- 
deficit  reduction  efforts  under  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985.  and  projected 
buildups  in  Uie  OASDI  trust  funds;  and 

•  Broad  policy  issues  in  Social 
Security,  such  as  the  role  of  Social 
Security  in  overall  U.S.  retirement 
income  policy. 

The  Council  is  composed  of  12 
members:  G.  Lawrence  Atkins.  Robert 
M.  Ball  Philip  Briggs.  Lonnie  R.  Bristow, 
Theodore  Cooper.  John  T.  Dunlop.  Karen 
Ignagni,  James  R.  ]on£s.  Paul  O'Neill. 
AJ-  "Pete"  SingletDn.  John  J.  Sweeney, 
and  Don  C.  Wegmlller.  The  chairperson 
is. Deborah  Steelman. 

The  Council  is  to  report  to  the 
Secretary  and  Congress  by  Spring  1991. 

n.  Agenda 

The  Council  will  hear  testimony  on 
the  Interim  report  on  Social  Security  and 
its  relationship  to  the  Federal  budget; 
other  aspects  of  the  social  security 
programs;  and  issues  and  options 
related  to  healdi  care  financing  reforms; 
including  long  term  care. 

The  agenda  Items  are  subject  to 
change  as  priorities  dictate. 

[Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.714  Medical  Assistance 
Programs:  83.733  Medicare-Hospital 
InauiancK  83.774  Madicare-Suntlamsntazy 
Medical  IiuuMnu:  83J02,  Social  Security- 
OiMbUity  inMMTir*;  13.803  Sociat  Security- 
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Retirement  Insurance;  93.805  Social  Security- 
Survivor's  Insurance] 

Dated:  Dated  January  25. 1991. 
Ann  D.  LaBelle. 

Executive  Director,  Advisory  Council  on 
Social  Security. 
[FR  Doc.  91-2179  Filed  1-29-91:  8:45  am) 

mUJNO  COOE  4120-01-M 


Public  Health  Service 

President's  Council  on  Ptiyslcal 
Fitness  and  Sports;  Meeting, 
Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Health.  PHS,  HHS. 
action:  Notice  of  meeting;  correction. 

summary:  This  notice  corrects  the 
address  of  a  forthcoming  meeting  of  the 
President's  Council  on  Physical  Fitness 
and  Sports  scheduled  to  be  held 
February  4, 1991 — 9  a.m.-4  p.m. 
ADDRESSES:  Longworth  House  Office 
Building,  House  Agriculture  Committee 
Hearing  Room — Room  1302, 
Independence  Avenue  between  C  & 
South  Capitol  Sts..  SE.,  Washington,  DC 
20515. 

Dated:  January  25, 1991. 
WUmer  D.  MizeU, 

Executive  Director.  President's  Council  on 
Physical  Fitness  and  Sports. 
[FR  Doc.  91-2107  Filed  l-29-«l;  8:45  am] 

BIUJNG  CODE  41SO-17-II 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Reestabllshment  of  the  Royalty 
Management  Advisory  Committee 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  reestabllshment. 

summary:  The  Secretary  of  the  Interior 
(Secretary)  is  reestablishing  the  Royalty 
Management  Advisory  Committee 
(RMAC)  Charter,  which  expired 
September  16, 1989.  The  new  Charter 
will  terminate  in  2  years.  This 
reestabllshment  is  required  to  allow 
RMAC  to  continue  its  work  relative  to 
the  various  royalty  management  policies 
and  procedures,  liiis  Notice  is  published 
in  accordance  with  9(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  and  this  reestabllshment  action  has 
been  reviewed  and  concurred  with  by 
the  Administrator  of  the  General 
Services  Administration. 
FOR  FURTHER  INFONMATION  CONTACT. 
Deborah  Gibbs,  Minerals  Management 
Service.  Royalty  Management  Program, 


Staff  Services.  Denver  Federal  Center. 
Building  85,  P.O.  Box  25165,  Mail  Stop 
3060,  Denver.  Colorado.  80225.  telephone 
number  (303)  231-3410.  (FTS)  326-3410. 

supplementary  information:  The 
RMAC  was  estabUshed  for  a  2-year 
period  by  the  Secretary  in  August  1985 
and  reestablished  September  16, 1987.  to 
provide  advice  and  recommendations  on 
differrent  elements  of  the  Royalty 
Management  Program  that  have  been 
and  are  of  continuing  interest  to  States, 
Indian  tribes,  Indian  allottees,  and 
industry.  The  RMAC  consists  of 
members  representing  the  diversified 
interests  of  these  groups.  The  RMAC  has 
ensured  that  the  Department  of  the 
Interior  has  a  mechanism  for  soliciting 
the  viewpoints  of  organizations  most 
affected  by  royalty-related  policies.  The 
Department  has  no  other  capabilities  to 
meet  these  objectives  through  other 
organizations  or  committees. 
certification:  I  hereby  certify  that  the 
Royalty  Management  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of  the 
Interior  by  numerous  legislative 
requirements,  most  recently  by  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C.  1701 
et  seq.).  Significant  and  continuing 
statutory  requirements  can  also  be 
found  in  the  Allotted  Lands  Indian 
Leasing  Act  of  March  3, 1909  (25  U.S.C. 
396  et  seq).  the  Tribal  Lands  Leasing 
Act  of  May  11. 1938  (25  U.S.C.  396a  et 
seq.),  the  Indian  Mineral  Development 
Act  of  December  22, 1982  (25,  U.S.C. 
2101  et  seq),  the  Mineral  Lands  Leasing 
Act  of  February  25, 1920  (30  U.S.C.  181  et 
seq),  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  August  7. 1947  (30 
U.S.C.  351  et  seq.),  the  Geothermal 
Steam  Act  of  1970  (30  U.S.C.  1001  et 
seq  ),  the  Submerged  Lands  Act  of  1953 
(43  U.S.C.  11301  et  seq),  and  the  Outer 
Continental  Shelf  Lands  Act  of  1953  (43 
U.S.C.  1331  et  seq.),  as  amended  in  1978 
(43  U.S.C.  1801  et  seq.),  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1711). 

Dated:  October  3. 1990. 
Manuel  Lujan, 
Secretary  of  the  Interior. 
[FR  Doc.  91-2182  Filed  1-29-91;  8:45  am) 
BILUftO  COOE  4310-IHMi 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 


the  National  Park  Service  before 
January  15. 1991.  Pursuant  to  t  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  February  14, 1991. 
Carol  D.  Shull. 
Chief  of  Registration.  National  Register. 

COLORADO 

DelU  County 

First  Methodist  Episcopal  Church  of  Delta. 
199  E.  Fifth  St.,  Delta,  91000069 

Denver  County 

Boettcher  School  for  Crippled  Children.  1900 
Downing  St..  Denver,  91000070 

LOUlSL\NA 

Caddo  Parish 

Louisiana  State  Exhibit  Building.  3015 
Greenwood  Rd.,  Shreveport  91000071 

Steere,  AC,  Elementary  School  4009  Youree 
Dr.,  Shreveport  91000074 

East  Baton  Rouge  Parish 

Cushman  House.  1606  Main  St..  BaVicr, 
91000072 

NORTH  DAKOTA 

Wells  County 

Wells  County  Fairgrounds.  Jet.  of  US  52  and 
ND  15,  Fessenden,  91000073 

OREGON 

Clackamas  County 

Block.  Dr  Walter.  House.  1125  Maple  St. 

L^ke  Oswego,  91000045 
Boutwell,  W.S  and  Gladys.  House.,  920  SW 

Fairway  Rd.,  Lake  Oswego,  91000052 
Sberrard—Fenton  House.  13100  SW  Riverside 

Dr.,  Lake  Oswego  vicinity,  91000051 

Clatsop  County 

Erickson—Larsen  Ensemble.  3025-3027 

Marine  Dr.,  Astoria,  91000055 
Flavel.  George  C  and  Winona.  House,  818 

Grand  Ave..  Astona,  91000054 
Union  Fishermen's  Cooperative  Packing 

Company  Alderbrook  Station,  4900  Ash  St.. 

Astoria,  91000053 

Coos  County 

Coke.  J.S..  Building.  150  Central  Ave.,  Coos 
Bay.  91000048 

Jackson  County 

Ashland  Depot  Hotel  South  Wmg.  624  A  St., 

Ashland.  91000047 
Coming  Court  Ensemble,  5-16  Coming  Ct. 

Medford  91000043 
Gates,  C.E.  "Pop".  House.  1307  Queen  Anne 

Ave.,  Medford.  91000042 
Cold  Hill  High  School.  806  6th  Ave.,  Gold 

Hill,  91000046 
Reames,  Alfred  Evan.  House.  816  W,  Tenth 

St.,  Medford.  91000049 
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UkaCoHftjr 

EakaliB.  Ed,  Banch  CompJax.  HCBl.  Port 
Rock  V«U«y.  Silver  Lrinvteinity.  ««■(« 

UimCoaaty 

Ros»-~AveHll  Hou$e.*3D  Averill  St. 
BrowmviOc,  nOBOOBl 


/bwA.  MwvrMwM,  »e  Liocob  St  &. 

Sai«B.9ianQn 

Multnomah  County 
BilanonApartmenti.  20M  NW  Glinn  St. 

Portland.  91000041 
Bnttwr  ApartmentM.  931  NW  Twentieth  Ave.. 

Portland.  91000087 
Del  Ray  Apartamnts,  2555  NE  Clisan  St.. 

Porttand.  VI000040 
Elm  Street  Apartmmta,  1825-1837  SW  Ehn 

St..  Portland.  91000056 
KJng'B  HiU  Historic  District.  Bounded  by  W. 

Bunnide  St.  SW  Canyon  Rd.  SW  rift  St. 

and  Waahh^jtom  Park.  Portland.  9W00039 
New  Houston  Hotel.  230  NW  Sixth  Ave.. 

Portland.  91000058 
Olds.  Wortman  and  King  Department  Store, 

921  SW  Moniaon  St.  Portland.  9UXX)057 
RegetUApartamals.  1975  NW  Everett  SU 

Portland.  BIOOOOM 
Sprouse.  John  A^  Jr.,  House  [Architecture  of 

Ellis  F.  Lawrence  MPS).  2828  NW 

Cumberland  Rd..  Pwtknd.  81088068 

SlMrmaOwtfty 

Columbia  Southern  Railroad  Passenger 
Station  and  Freight  Warehouse.  |ct.  of 
Clark  and  Fulton  Su.,  Wasco,  91000059 

TUlamook  County 

Doyle.  A.E,  Cottage,  37480  2nd  SU 

Neahkahnie  Beach.  Nehalem  vicinity, 

91000086 
Isom.  Mary  Frances.  Cottage.  37465  Beulah 

Reed  Rd..  Nehkahnie  Beach.  Nehalem 

vicinity,  91000085 


WaMoCoimty 

Clenn.  Hu^.  House.  180  W.  Ninth  St,  The 

DaUea.  91800064 
Van  Deilan,  fohn  and  Murta.  House.  400  £. 

Eighth  St..  The  Dalle*.  91000063 
[FR  Doc.  91-2125  Filed  1-29-91;  ft46  am) 


INTERNATIONM.  TRADE 


Agancy  Form  Submittsd  for  0MB 
Rovtow 

««8wrr  U.S.  bitenwtional  Trade 
Commission. 

action:  In  accordance  with  the 
provisions  of  the  Paperwock  Keduction 
Act  of  1980  (44  U.S.C.  chapter  35).  the 
Commiaaion  has  aubautted  a  j>ropoaal 
for  the  collection  of  information  to  the 
Oflkx  of  Mana^emant  and  Budget 
(OMB)  for  review.  


MJMMARV  OP  MKNIMATIOM 

The  fHopoaad  infonnation  coUactiea  ia 

for  use  by  the  Coiiiiiiiaaliw  in  eoaoection 


wtitfa  invBBtiBation  No.  332-304.  RedTait 

Ckeniea:  Economic  and  Competitive 

Factora  Affecting  the  U.S.  hidustry. 

inatituted  under  the  authority  of  aection 

332  of  the  Tariff  Act  of  1^0  (19  U.8.C 

1332). 

iiiwanT  nr  rnnrmn  • 

(1)  Number  of  forms  submitted:  Three. 

(2)  Title  of  form:  Red  Tart  CherrieB: 
Economic  and  Competitive  Factors 
Afbctii^  the  U.S.  Industry— 
Queationnaires  for  U.S.  (1)  GrovwBia.  (2) 
Proceaaora.  and  (3)  importera. 

(3)  Type  of  request:  New. 

(4)  Frequency  of  use:  Nonrecurring. 

(5)  Description  of  respondents:  Firms 
which  grow,  process,  or  import  red  tart 
cherries  or  red  tart  cherry  products. 

(6)  Estimated  number  of  respondents: 
Growers:  100.  baaed  on  an  eslimaled 
response  rate  of  SO  percent.  Proceaaora: 
45,  based  on  an  eatimated  response  rate 
of  60  percent  Importera:  30.  baaed  on  an 
eatimated  reaponae  rate  of  60  percent 

(7)  Estimated  total  number  of  hours  to 
compelte  the  forms:  The  Commiaaion 
estimates  a  response  time  of  30  hours 
per  questionnaire. 

(8]  Information  obtained  from  the  form 
that  qualifies  aa  confidentiaJ  business 
information  will  be  so  treated  by  the 
Commiaaion  and  not  discloaed  in  a 
manner  that  would  reveal  the  individual 
operations  of  a  firm. 

ADOmONAL  MFOHMATION  OR  COMMENT: 

Copies  of  the  proposed  fcrrm  and 
supporting  documents  may  be  obtained 
from  David  L  Ingereoll  (USITC  tel.  no. 
(202)  252-1309).  Comments  about  the 
propoaal  should  be  directed  to  the 
Office  of  Infoimation  and  Regulatory 
Affairs.  Offioe  of  Management  and 
Budget  New  Executive  Offioe  Building. 
Washington,  DC  20508,  Attention: 
Marshall  Milla,  Desk  Officer  for  U.S. 
International  Trade  Commission.  Any 
comments  should  be  specific,  indicating 
which  part  of  the  queslionnarie  or  study 
plan  is  objectionable,  describing  the 
problem  in  detail,  and  including  specific 
suggested  revisions  or  language 
changea. 

SUBMIUION  OF  COMMCNTS:  Commenta 
should  be  submitted  to  0MB  vwithin  2 
weeks  of  the  date  this  notice  appears  in 
the  Federal  Register.  If  you  are  unable  to 
submit  them  promptly  you  should  advise 
0MB  within  the  2  weeks  period  of  your 
intent  to  comment  on  tfie  proposal.  Mr. 
Mill's  telephone  number  is  (202)  396- 
3176.  Copies  of  any  comments  should  be 
provided  to  Charles  Ervin  (United  States 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436). 
Hearing  impaired  individuals  are 
advised "^at  mformation  on  this  matter 
can  tie  obtained  by  contacting  our  TDD 
tsnninalim  (202)  252-1810. 


Ditad:  inouaryZ.  IWl. 

By  order  of  the  Commiwion. 
Kenneth  R.  Maaon, 
Secretary. 
[FR  Doc  91-2170  Filed  1-2^91;  8:45  am] 

BIUJNO  COOC  70M-e^4l 


Industrial  Phoaphodc  Add  itom  Iscael; 
Dismissal  of  Request  for  Institution  of 
a  Section  751(b)  Hrrtiw  InveeHgallen 

AOENOe  United  Statea  International 
Trade  Commiaaion. 
ACTION:  Dismissal  of  a  requeat  to 
institute  a  aection  751(b)  review 
investigation  concerning  the 
Commission's  affirmative 
determinations  in  inveatigationa  Noa. 
701-TA-286  (Final)  and  731-TA-M6 
(Final),  Induatrial  nioq>haric  Acid  from 
larael. ^ 

SUMMARY:  The  Commission  determinea. 
pursuant  to  section  751(b)  of  the  Tariff 
Act  of  19M)  (19  U.S.C.  l«75(b))  and 
Coiranission  rule  207.45  (19  CER  207.45). 
that  the  subject  request  does  raft  show 
changed  drcumstances  sifficient  to 
warrant  matitution  of  an  investigation  to 
review  the  Commission's  affirmative 
determinations  in  investigations  Nos. 
701-TA-286  (Final)  and  731-TA-3e6 
(Final),  regarding  industrial  phosphoric 
acid  (IPA)  from  hrael.* 
TOR  wmiHgR  INFORMATION  CONTACT; 
Tedford  Briggs  (202-252-1181).  Office  of 
hivealigatlona.  U.S.  brtemational  "trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  26438.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commiaaion'a  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  apecial  assistance  in 
gaining  access  to  the  Commiaaion 
should  contact  the  Office  of  Ihe 
•Seta^tary  at  202-252-1000. 
SUPPLEMENTARY  INFORMATION:  On 
August  19, 1987.  the  Commission 
published  in  the  Faderal  Re^ater  its 
determinations  in  invaatigations  TJos. 
701-TA-28e  (Final)  and  731-TA-3BB 
(Final).  Industrial  Phosphoric  Acid  from 
Israel  (52  PR  31094).  The  Commission 
determined  dial  an  industry  in  the 
United  States  was  materially  Injured  by 
reason  of  imports  from  Israel  oTIPA 
vsrhidi  had  been  fotmd  by  the 
Department  of  Commerce  to  be 
subsidized  by  the  Government  of  Israel. 
The  Commission  also  determined  that 
an  industry  in  the  United  States  was 


■  Induatrial  phoaphoric  addii  provided  for  ia 
tiilrtw«(Ha|  neaaooo  oHh*  HannoBlxMl  Tnflf 
Sc^Mkile  of  te  UnMwtSMM. 
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materially  injured  by  reason  of  imports 
from  larael  of  IPA  which  had  be«i  fomid 
by  the  Department  of  Commeroe  to  be 
sold  in  the  United  States  at  leas  than  {air 
value.  On  August  19. 1987,  the 
Department  <rf  Commerce  iaaued 
cotmtervailing  duty  and  antidamping 
duty  orders,  notioes  of  which  were 
published  in  the  Federal  Regbtat  (52  FR 
31057). 

On  November  1, 1990,  the  Commiaaion 
received  a  request  to  review  its 
affirmative  determinatiooa  in 
investigations  Nos.  701-TA-286  (Final) 
and  731-TA-386  (Final)  pursuant  to 
section  751(b)  of  the  Tariff  Act  of  1930 
(19  U,S.C.  1675(b)).  The  requeat  was 
filed  by  coonsd  on  b^ialf  of  Negev 
Phosphates  Ltd.  (Negev),  Yeruham, 
Israel,  a  producer  of  IPA  in  Israel.  The 
petitioner  conteiKls  that  circumstancet 
have  changed  aufficiraitly  since  the 
original  determinations  to  wairant  a 
review.  Specifically,  Negev  noted  five 
ciramutances  that  allegedly  had 
changed  and  warranted  review.  Those 
alleged  changea  are  (1)  the  passage  of 
amendments  to  the  cuunuladon  provision 
in  1988,  the  application  of  which, 
petitioner  contenda,  would  lead  to 
revocation  of  the  order  aa  to  imports 
from  Israel,  (2)  the  adoption  of  the  bwer 
cost  purified  wet-process  method  of 
production  in  a  new  plant  in  North 
Carolina  that  not  only  increases 
domestic  capacity,  but  involvea 
agricultural  acid  producers  in  a  joint 
venture  with  industrial  acid  producers 
for  the  first  time,  (3)  the  construction  of 
another  wet-process  method  plant  by 
Rhone-Poulenc  a  French  producer,  in 
Louisiana,  (4)  alleged  "restructuring"  of 
the  domestic  industry  as  the  result  of  the 
adoption  of  the  wet-proceas  method  and 
the  Rhone-Poulenc  acquisition,  as  well 
as  the  alleged  tightening  of  the  supply  of 
elemental  phosphorus,  the  basic  raw 
material  used  in  the  production  of  IPA 
and  (5)  the  abandoimaent  of  the  U.S. 
market  by  the  Belgian  exporter 
following  the  imposition  of  the 
antidumping  order. 

On  November  21. 199a  the 
Commission  published  a  request  for 
comments  concerning  the  institution  of  a 
section  751(b)  review  investigation  on 
IPA  from  Israel  and  specifying  the  five 
allegations  of  changed  circumatancea.  55 
FR  48702  (Nov.  21, 1990).  In  response  to 
the  Commission's  request  for  comments, 
a  statement  in  opposition  to  the 
institution  of  a  review  investigation  was 
filed  by  coimael  on  behalf  of  FMC 
Corporation  and  Monsanto  Company, 
petitionera  in  the  investigations  that  led 
to  the  iasuanoe  of  the  antidumping  and 
coimtervailing  duty  orders.  Commenta 
were  alao  received  from  die  other  three 


domestic  prodticers  of  IPA— AUiti^ 
and  Wilson  Company,  Occidental 
Chemical  Corporation,  awl  Rhone- 
Poulenc  Basic  Qiemicala  Company— 
opposing  the  iiutitution  of  a  review 
investigatioa 

Decision  of  the  CommiBaion 

After  consideration  of  the  requeat  for 
review  and  the  respooaes  to  the  notice 
inviting  comments,  the  Commiasion  has 
determined,  pursuant  to  section  751(b) 
of  the  Act  (19  U.S.C  1875(b))  and 
Commission  rule  207.45  (19  CFR  207.45), 
that  the  information  of  record,  including 
the  petitioner's  request  does  not  show 
changed  circumstances  sufficient  to 
warrant  institution  of  an  investigation  to 
review  the  Commission's  affirmative 
determinationa  in  investigations  Nos. 
701-TA-28fl  (Final)  and  731-TA-368 
(Final),  reganding  IPA  from  Israel 

In  Older  for  a  review  investigation  to 
be  instituted,  the  information  available 
to  the  Commission,  after  notice  and 
comment  from  all  interested  parties, 
must  be  sufficient  to  persuade  the 
Commission:  (1)  That  there  have  been 
significant  dianged  circumstances  from 
those  in  existence  at  time  of  the  original 
investigation,  (2)  Aose  changed 
cirannstances  are  not  the  natural  and 
direct  result  of  tfie  imposition  of  the 
antidumping  or  countervailing  duty 
order,  and  (3)  tiiat  die  changed 
cinnmistances,  allegedly  indicating  that 
the  domestic  industry  vrould  not  be 
materially  injured  should  the  order  be 
revoked  warrant  a  full  investigation.  See 
A.  Hirsh,  Inc.  v.  United  States.  737  F. 
Supp.  1186  [CTT 1990)^  Aresta  AB  v. 
United  States,  724  F.  Sup.  974  (CIT 1989), 
affd  914  F.2d  232  (Fed.  Cir.  1990):  Avesta 
AB  V.  United  States,  689  F.  Supp.  1173 
(Crr  1988).  Once  instituted,  the 
petitioner  must  persuade  the 
Commiasion.  after  full  investigation  and 
a  hearing,  that  the  domestic  industry 
would  not  in  fact  be  injured  or 
threatened  with  injury  if  the  order  were 
revoked.  See  Citizen  Watch  Co.  v. 
United  States,  733  F.  Supp.  383  (CTT 
1990).  The  alleged  changed 
circumstances  contained  in  the  petition, 
after  consideration  of  all  information 
available  on  the  record,  fail  to  persuade 
the  Commission  that  a  full  investigation 
is  warranted, 

1.  Changes  in  the  Statute:  The  1988 
Cumulation  Amendments 

The  allegation  that  the  amendmeita  to 
the  ctnnulation  proviaion  in  the  Omnibus 
Trade  and  Competitivenesa  Act  of  1968 
dionld  be  apphed  retroactively  to  the 
1987  determination  of  injury  by  reason 
of  imparts  from  Israel  is  misplaced. 
Thoee  amendments  permit  the 
Conuniaaion  not  to  cumulate  imports 


from  braeL  in  certain  drcmnstances,  in 
coonlervailing  and  antidumping  doty 
investigations  and  to  allow  the 
excluakm  of  negligible  imparts  from 
cumulatkm.  The  1968  Act  is  dear, 
however,  that  the  new  cumulation 
provisions  do  not  apply  to  reviews  of 
original  investigations  initiated  oo  or 
before  the  effective  date  of  die  1968  Act 
(i.e.,  August  23. 1968).  Thus,  the 
petitifHiei's  arguments  that  the 
cumulation  provisians  can  be  applied 
retroactively  to  the  original  investigation 
on  IPA  from  Israel  by  means  of  a  aectioo 
751  review  are  direcdy  ooBtrary  to  the 
apphcable  sUtute.  See  Omnibas  Trade 
and  Competitivenesa  Act  of  1988,  Public 
Law  100-418.  section  1337  (1968). 

Z  Alleged  Changes  in  the  Underlying 
Facts 

With  respect  to  the  factual  allegaboDS 
of  changed  drcomatances  presented  in 
the  petition  requesting  a  section  751(b) 
review,  die  evidence  available  to  the 
Commiaaian  does  not  persuade  the 
Cammiaaian  that  a  full  review  is 
warranted. 

a.  The  New  Plant  in  North  Carolina. 
Production  of  IPA  by  die  wet-process 
method  in  the  new  plant  in  North 
Carolina  replaces  pntxlaction  m  an  older 
facility  in  Newfoundland.  In  thor 
comments  on  the  request  for  review, 
Albright  A  Wibon  (AAW),  one  of  die 
operators  of  the  plant  stated  that  iu 
investment  in  the  new  plant  "was  made 
possible  in  large  measure  because  of 
protection  from  unfair  trade  practices" 
of  Negev  Pho^>hates  "afforded  to  AAW 
under  the  oatatanding  antidumping  and 
countervailing  duty  orders"  and  that  its 
"actions  were  a  natural  consequence  of 
those  ordffa."  Letter  from  AAW,  dated 
December  19. 1990  at  2. 

Petitioner's  allegation  diat  the 
production  facility  in  North  Carolina 
constitutes  an  increaae  in  domestic 
capacity  may  be  correct  since  it 
replaces  a  facility  in  Newfoundland. 
However,  it  is  apparent  in  the  record 
that  the  expansion  was  made  possible 
primarily  by  the  existence  of  the 
outstanding  orders.  Further,  petitioner 
has  introduced  no  argument  or 
supporting  evidence  that  suggests  tfiat 
the  domestic  industry  would  be  any  less 
vulnerable  to  injury  as  the  result  of  the 
addition  of  this  new  plant  The 
Commission  is  not  persuaded  that  the 
apparent  increase  in  the  domestic 
industry's  production  capacity 
subsequent  to  tlie  imposition  of  the 
orders  constitutes  a  changed 
drcuntstanoe  warranting  review. 

With  reference  to  the  uae  of  new  wet- 
process  technology,  tUs  technology  waa 
in  exiatesoe  at  the  time  ol  the  orighial 
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orders  and  was  used  by  the  foreign 
producers.  Including  Negev  Phosphates. 
The  Commission  determined  in  the 
original  investigation  that  domestic 
thermal-frocess  IPA  was  like  the 
imported  wet-process  IPA.  Both  types 
were  "essentially  substitutable  and 
interchangeable  in  the  market." 
Industrial  Phosphoric  Acid  from  Israel. 
Inv.  Nos.  7m-TA-288  and  731-TA-366 
(Final).  USITC  Pub.  2000  at  A-7  (1987). 
The  use  of  this  wet-process  technology 
in  the  United  States  is  not  a  changed 
cinnmistance  warranting  review;  if 
anything,  it  means  that  domestic  and 
imported  IPA  are  more  directly 
competitive  than  at  the  time  of  the 
original  order.  Therefore,  to  the  extent 
the  adoption  of  the  wet-process  method 
may  be  considered  a  "changed 
circumstance."  it  is  not  a  change 
reducing  the  likelihood  that  revocation 
of  the  order  would  lead  to  material 
injury  to  the  domestic  industry.  A 
changed  circumstance  that  leaves  the 
domestic  industry  no  less  vulnerable  to 
dumped  import  does  not  warrant  a  full 
review. 

Finally,  the  allegation  that  the  plant  in 
North  Carolina  constitutes  a  changed 
circumstance  because  it  is  the  first 
instance  to  a  joint  venture  between 
agricultural  and  industrial  phosphoric 
acid  producers  is  also  deficient.  The 
existence  of  an  interrelationship 
between  producers  of  agricultural  and 
industrial  grade  phosphoric  acid  is  not 
new-,  it  existed  at  the  time  of  the  original 
investigation.  Furthermore,  even  if  such 
a  relationship  were  a  changed 
circumstance,  petitioner  has  failed  to 
make  any  plausible  argimient  or  provide 
positive  evidence  that  such  a  change 
indicates  that  the  domestic  industry 
producing  industrial  phosphoric  acid 
would  no  longer  be  Injured  by  dumped 
or  subsidized  imports.  Petitioner  merely 
asserts  that  it  would  be  easier  for 
certain  producers  using  the  wet-process 
method  for  production  of  industrial 
phosphoric  acid  to  exist  the  industry 
and  produce  only  agricultural  grade 
phosphoric  add.  once  dumped  and 
subsidized  imports  are  allowed  to 
resume  unchecked.  This  provides  no 
basis  for  believing  that  revocation  of  the 
orders  would  not  lead  to  the  recurrence 
of  material  injury  to  the  domestic 
industry  producing  industrial  phosphoric 
acid. 

b.  The  New  Plant  in  Louisiana.  The 
allegation  rgarding  the  new  plant  in 
Louisiana  are  similar  to  those  made 
regarding  the  new  plant  in  North 
Carolina.  The  use  of  the  wet-process 
method  in  the  Louisiana  plant  is  not  a 
changed  circumstance  warranting 
review  for  the  same  reasons  detailed 


above.  The  new  plant  will  not  increase 
domestic  capacity,  but  merely  updates 
that  capacity  technologically  The 
owner.  Rhone-Poulenc.  stated  that  the 
Louisiana  plant  will  replace  capacity 
that  will  be  phased  out  elsewhere  in  the 
United  States.  Further,  Rhone-Poulenc 
stated  that  "we  have  relied  upon  the 
protection  offered  by  these 
[countervailing  duty  and  antidumping] 
orders  in  deciding  to  go  forward  with 
our  investment  in  this  new  facility." 
Letter  rom  Rhone-Poulenc.  dated 
December  19, 1990,  at  2.  Thus  the 
Commission  is  not  persuaded  that  the 
investment  in  the  new  Louisiana  plant  is 
anything  other  than  the  direct  result  of 
the  countervailing  and  antidumping 
orders.  Further,  a  previously  noted,  the 
Commission  is  not  persuaded  that  the 
reported  increase  in  capacity  provides 
sufficient  reason  to  believe  that  the 
domestic  industry  would  not  be  injured 
if  the  orders  were  revoked. 

c.  The  Alleged  "Restructuring"  of  the 
Industry.  The  alleged  "restructuring"  of 
the  domestic  IPA  industry  is  limited  to 
investment  in  new  facilities  by  existing 
U.S.  producers  that  use  the  wet-process 
method,  already  considered  and 
rejected:  the  acquisition  of  a  domestic 
producer  by  Rhone-Poulenc:  and  a 
tightening  of  the  supply  of  elemental 
phosphorous.  Rhone-Poulenc's 
acquisition  of  domestic  facihties  cannot 
be  fairly  termed  a  "restructuring"  of  an 
industry.  All  the  major  producers  in 
existence  at  the  time  of  the  original 
orders  are  still  in  operation,  although 
one  of  the  producers  is  now  owned  by 
Rhone-Poulenc,  and  all  oppose  the 
petitioner's  request  for  a  review. 

With  regard  to  the  tight  supply  of  raw 
materials,  petitioners  argument  is  based 
upon  a  source  dated  May  1989.  No 
recent  evidence  is  provided.  Further, 
petitioner  does  not  argue  that  any  "tight 
supply"  in  raw  materials  has  led  to  the 
inabihty  of  the  domestic  industry  to 
meet  demand  or  has  otherwise  had  any 
significant  impact  on  the  domestic 
industry.  Furthermore,  Commerce 
Department  statistics  indicate  a  decline 
in  one  of  the  principal  end  use  markets 
for  IPA.  the  market  for  sodium 
tripolyphosphates.  Thus  this  alleged 
changed  circumstance  fails  to  persuade 
the  Commission  that  a  review 
investigation  is  needed  because  it  lacks 
factual  support  and  no  connection  is 
provided  between  the  alleged  changed 
circumstance  and  any  reduction  in  the 
domestic  industry's  vulnerabiUty  to 
unfair  imports  subject  to  the  outstanding 
orders. 

d.  The  Cessation  of  Belgian  Imports. 
Petitioner's  argument  that  the  Belgian 
exporter's  decision  to  cease  shipments 


to  the  U.S.  produce  is  also  unpersuasive. 
Petitioner  contends  that  the  decision  to 
cease  shipment  to  the  U.S.  was 
unrelated  to  the  imposition  of  additional 
duties  on  those  shipments.  Specifically, 
petitioner  asserts  that  the  Belgian 
exporter  ceased  shipments  because  of 
its  inability  to  consummate  an 
agreement  that  would  lead  to  the 
shifting  of  its  production  facilities  to  the 
United  States. 

The  position  is  contradicted  by  the 
statements  of  the  Belgian  exporter  to  its 
U.S.  clients  which  referred  to  the  effects 
of  the  "duty  burden"  in  explaining  its 
decision  to  cease  shipments.  Further,  the 
existence  of  the  outstanding  orders 
would  naturally  lead  the  Belgian 
exporter  to  consider  shifting  production 
facilities  to  the  United  States  as  an 
alternative  method  of  supplying  the  U.S. 
market.  Failing  such  a  shift  of 
production  facilities,  the  only  other 
choices  were  to  continue  shipments  and 
pay  the  applicable  duties,  or  to  cease 
shipments  because  of  the  "duty  burden." 
Thus,  petitioner  has  failed  to  persuade 
the  Commission  that  the  actions  of  the 
Belgian  exporter  are  anything  other  than 
the  natural  consequence  of  the 
imposition  of  the  orders. 

In  light  of  the  foregoing,  the 
Commission  has  determined,  based  on 
the  information  of  record,  including  the 
petitioner's  request,  that  the  alleged 
changed  circumstances,  both 
individually  and  collectively,  are  not 
sufficient  to  warrant  institution  of  an 
investigation  to  review  the 
Commission's  affirmative  determination 
in  investigations  Nos.  701-TA-286 
(Final)  and  731-TA-3e6  (Final), 
regarding  IPA  from  Israel. 

Issued:  January  23. 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  91-2167  Filed  1-29-01;  8:45  amj 

MLUNO  CODE  TOaO-OI-M 

Certain  Monoclonal  Antlbodlea  Uaed 
for  Therapeutically  Treeting  Humana 
Having  Gram  Negative  Bacterial 
Infectlona;  inveetigatlon 

agency:  U.S.  International  Trade 

Commission 

action:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 


summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  20. 1990.  under  section  337  of 
the  Tariff  Act  of  1930. 19  U.S.C.  1337,  on 
behalf  of  Xoma  Corporation,  2910 
Seventh  Street,  Berkeley,  California 


M 


Fedewl  Reghter  /  Vol  86.  No.  20  /  Wedneaday.  January  30.  1991  /  Noticct 


94710.  The  complaint  was  amended  on 
January  9, 1991  and  two  supplements 
were  filed  on  January  14, 1991.  The 
complaint,  as  amended,  alleges 
violations  of  subsection  (a)(l)(B)(i)  of 
section  337  in  the  importation  into  and 
distribution  in  the  United  States  of 
certain  monclonal  antibodies  used  for 
therapeutically  treating  humans  having 
gram  negative  bacterial  infections,  by 
reason  of  induced  and  contributory 
infringement  of  claims  6  and  7,  of  U.  S. 
Letters  Patent  4,918,163,  and  alleges  that 
there  exists  an  industry  in  tlie  United 
States  as  required  by  subsection  (a)(2] 
of  section  337. 

The  complaint  requests  that  the 
Commissioa  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
persiaDent  exclusion  order  and 
permanent  cease  and  desist  orders. 
AOORESSet:  The  complaint,  except  for 
confidential  business  information 
contained  therein,  is  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  SrlS  p.m.]  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  500  E  Street  SW..  room  112, 
Washington.  DC  20436,  telephone  202- 
252-1802.  Hearing-irapaired  individuals 
are  advised  that  information  on  tliis 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  od  202- 
252-1810. 

TOR  njllTHU  INFORMATION  CONTACR 
James  M.  Gould.  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  Intematioaal 
Trade  Commission,  telephone  202-252- 
1578. 

Authority:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  193a  as 
amended,  and  in  {  210.12  of  the 
Conunisskm's  Interim  Rules  of  Practice 
and  Procedure.  19  CFR  210.1i 

SCOM  OF  MVCmOATlON:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
January  22, 1991,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  an 
Investigation  be  instituted  to  determine 
whether  there  is  a  violation  of  subsection 
(a](l](B)(i)  of  section  337  in  the  importation 
into  the  United  States,  the  sale  for 
importation,  or  the  sale  within  the  United 
States  after  importation  of  certain  monclonal 
antibodies  uaed  for  therapeutically  treating 
humana  having  gram  negative  bacterial 
infections  by  reason  of  alleged  induced  or 
contributory  infringement  of  claims  6  or  7  of 
U.S.  Letters  Patent  4,91M83,  and  whether 
there  exists  an  industry  in  the  United  States 
as  required  by  subsection  [a)(2)  of  section 
337. 

(2)  Pursuant  to  Interim  Rule  2ia58(b)(l).  19 
CFR  21038(bKl).  the  presiding  administrative 
law  judfi  ikall  take  avldeooa  or  other 
information  and  hear  arguments  from  the 


parties  and  other  interested  persona  with 
respect  to  the  public  interest  in  this 
investigation,  as  appropriate,  and  provide  the 
Conunisaion  %vith  findings  of  fact  on  this 
issue. 

(3)  For  the  purpose  of  the  investigation  so 
instituted,  the  following  are  hereby  named  as 
parties  upon  which  this  Notice  of 
Investigation  shall  be  served: 

(a)  The  complainant  is: 

Xoma  Corpora  tin.  2910  Seventh  Street 
Berkeley.  Califomia  94710 

(b)  The  respondents  are  the  foUowing 
entities  alleged  to  be  in  violation  of  section 
337: 

Centocor.  Inc.  244  Great  Valley  Pkny„ 

Malvem,  Pennsylvania  tBSSS 
Centocor  Partners  11.  LP.,  244  Great  Valley 

Pkwy.,  Malvem,  Pennsylvania  19355 
Centocor,  B.V.,  P.O.  Box  251,  2300  AG  Leiden, 

The  Netherlands. 

(c)  lames  M.  GonW.  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street.  SW..  room 
4011,  Washington.  DC  20486,  shall  be  the 
Commission  investigative  attorney,  party  to 
this  bivestigation;  and 

(4)  For  ttie  investifstion  so  institated.  Janet 
D.  Saxon,  Chief  Administrative  Law  fudge, 
U.S.  Intenwtianal  Trade  Commission,  shall 
designate  the  presiding  administrative  law 
judge. 

Responses  to  the  complaint  and  the 
Notice  of  Investi^tion  must  be 
submitted  by  the  named  respondents  in 
accordance  with  S  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  5?  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules,  19  CFR  201.21(d) 
and  210J21(a).  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint  and  this 
Notice  of  Investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  and  Notice  of  Investigation 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  Notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
Notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  Notice, 
and  to  enter  both  an  initial 
determination  and  a  final  determinabon 
containing  such  findings,  fuid  may  result 
in  the  issuance  of  a  limited  exclusion 
order,  or  a  cease  and  desist  order,  or 
both,  directed  against  such  respondent 

Issued:  (anuaiy  23, 1981. 


By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
[FR  Doc.  91-2108  Filed  1-29-W;  8:45  am] 

MLUNQ  COOC  70»-a>-« 


[liweeUgeBon  No.  731-TA-497 


1 

Tungaten  Ore  Cuncemialee  From  the 
Paople'a  nepubWc  of  CMna 

AOENCv:  United  States  international 
Trade  Commissian. 

ACTUM:  Institution  of  a  prelnninary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

summary:  The  Commiasien  hereby  gives 
notice  of  the  institution  of  preliioiaary 
antidumping  investigation  Na  731-TA- 
497  (Preliminary)  under  section  733(a)  of 
the  Tahff  Act  of  1930  (19  U.S.C 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  indusby 
in  the  United  States  is  Baaterially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  ol  ma 
indmtay  in  the  United  States  is 
materially  retarded  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
tiingsten  ore  concentrates,  provided  for 
m  subheading  2611.00/K)  of  the 
Hannonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  soW 
in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(b).  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  March  11. 1991. 

For  further  information  concerning  tht 
conduct  of  this  investigation  and  rules  of 
general  applicatioa  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  part  207),  and  part  201.  subparts 
A  through  E  (19  CFR  part  201). 
EFfECnVE  DATE  January  23, 1991. 
FOa  RmTMER  MfORMATION  CONTACT: 
Mary  Trimble  (202-252-1193).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washingtoa  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commissian 
should  contact  6ie  Office  of  the 
Secretary  at  202-252-1000. 
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SUWIUMNTAIIV  MraRMATWN: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  Bled  on  January 
23. 1991.  by  U.S.  Tungsten  Corp., 
Danbury,  CT. 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's  rules 
{19  CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  fileid  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry 

Public  Service  Liat 

Pursuant  to  |  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.n(d)), 
the  Secretary  tvill  prepare  a  public 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  tS  201.16(c)  and 
207.3  of  die  rules  (19  CFR  201.16(c)  and 
207.3),  each  public  document  filed  by  a 
party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  the  public 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Linuted  Disclosure  of  Business 
Proprietary  Information  Under  a 
Protective  Order  and  Business 
Proprietary  Information  Service  List 

Pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)). 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  this  preliminary 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  publication  of  this 
notice  in  the  Federal  Register  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 


Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  February  14. 1991,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC  Parties  wishing  to  participate  in  the 
conference  should  contact  Mary  Trimble 
(202-252-1193)  not  later  than  February 
12, 1991  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference. 

Written  submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  February  19, 
1991,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation, 
as  provided  in  section  207.15  of  the 
Commission's  rules  (19  CFR  207.15).  If 
briefs  contain  business  proprietary 
information,  a  nonbusiness  proprietary 
version  is  due  February  20, 1991.  A 
signed  original  and  fourteen  (14)  copies 
of  each  submission  must  be  filed  with 
the  Secretary  to  the  Commission  in 
accordance  with  section  201.8  of  the 
rules  (19  CFR  201.8).  All  written 
submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information"  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  85  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  February  22, 
1991.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs.  A  nonbusiness 
proprietary  version  of  such  additional 
comments  is  due  February  25, 1991. 

Authority:  This  mvestigation  is  being 
conducted  under  authority  of  the  Tariff  Act  of 


1930,  title  VII.  This  notice  is  published 
pursuant  to  |  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

Issued:  (anuary  25, 1991. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

[PR  Doc.  91-2271  Filed  1-29-91: 8:45  am) 
aiLUNacooc  toso-os-m 


INTERSTATE  COMMERCE 
COMMISSION 

[Rnanca  Docket  No.  31S18) 

Huron  and  Eastern  Ralheay  Company, 
Inc.;  Trackage  Rights  Exemption; 
SIglnaw  Valley  Ralhrvay  Company,  Inc. 

Siginaw  Valley  Railway  Company. 
Inc.  (Saginaw)  has  agreed  to  grant  local 
and  overhead  trackage  rights  to  Huron 
and  Eastern  Railway  Company,  Inc. 
(Huron)  over  a  line  approximately  10.4 
miles  long,  between  former  mileport  4.6, 
at  Harger,  MI,  and  milepost  9.46,  at 
Denmark  Jet.,  MI.' 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7)*  Petitioners  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  John  D. 
Heffner,  Gerst,  Heffner,  Carpenter  & 
Podgorsky,  suite  1107. 1700  K  Sti-eet. 
NW..  Washington,  DC  20006. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc—Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated.  January  24. 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  |r.. 
Secretary. 
(FR  Doc,  91-2180  Filed  1-29-91:  8:45  am) 

BILLING  CODC  703S-01-M 


'  Siginaw  intends  lo  grant  Iheie  trackage  nghti 
upon  Its  acquisition  of  the  line  in  Finance  Docket 
No  31814,  Saginaw  Volley  Railway  Company. 
Inc.— Acquisition  and  Operation  Exemption — 
Tuscola  S-  Saginaw  Bay  Railway  Company,  Inc.  (not 
printed),  served  January  ft  1991. 

•  Huron  filed  this  notice  on  [anuary  6, 1991.  Also 
on  lanuary  8, 1991.  Huron  filed  a  notice  to  operate 
lines  owned  by  the  State  of  Michigan,  in  Finance 
Docket  No.  31815.  Humn  and  Eaitem  Railway 
Company,  Inc.  Modified  Rail  Cerificate.  Huron 
Intends  to  connect  with  tho««  lines  at  Denmark  )ct. 
via  the  trackage  rights  sought  In  this  notice. 
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[Finanee  Docket  No.  3181S] 

Huron  and  Eastern  Railway  Co.; 
Modified  Rail  Certificate 

On  January  8. 1991,  Huron  And 
Eastern  Railway  Company,  Inc.  (Huron) 
filed  a  notice  (styled  an  "apphcation") 
for  a  modified  certificate  of  public 
convenience  and  necessity,  under  49 
CFR  1150.23.  to  operate  over  a  group  of 
abandoned  lines  owned  by  the  State  of 
Michigan.  Department  of 
Transportat.on,  consisting  of  44,8  miles 
of  track  in  six  segments: 

(1)  8.6  miles,  between  milepost  13.8,  at 
Caro,  and  milepost  22.4,  at  Colling  [USRA 
Line  438): 

(2)  13.4  miles,  between  milepost  0.4,  at 
Vassar,  and  milepost  13.8,  at  Caro  [USRA 
Line  438a]: 

(3)  10.0  miles,  between  milepost  91.1,  at 
Denmark  [ct.,  and  milepost  101.1,  at  Munger 
(USRA  Une  444); 

(4)  4.9  miles,  between  milepost  86.2,  at 
Vassar,  and  milepost  91.1,  at  Denmark  )ct. 
[USSR  4448); 

(5)  6.9  miles,  between  milepost  79.3,  at 
MlUington,  and  milepost  86.2,  at  Vassar 
[USRA  Une  445); 

(6)  1  mile,  between  mileposts  V5  and  V6,  at 
Denmark  Jet.  [USRA  Line  448a]. 

Formerly  owned  by  the  Trustees  of 
the  Penn  Central  Transportation 
Company  but  not  transferred  to 
Consolidated  Rail  Corporation,  these 
lines  were  abandoned  in  1976  in 
accordance  with  section  308(b)  of  the 
Regional  Rail  Reorganization  Act  of 
1973,  45  U,S.C.  744(b),  and  sold  to  the 
state.  The  state  initially  designated 
Tuscola  &  Saginaw  Bay  Railway 
Company,  Inc.  (TSBY)  to  operate  the 
lines:  *  now,  through  a  third  party 
agreement  dated  December  19, 1990,  the 
State  has  authorized  Huron  to  operate 
them  in  lieu  of  TSBY,  for  an  initial  term 
from  approximately  January  15, 1991, 
through  September  30, 1993. *  Huron  will 
cormect  with  the  following  lines  in 
Michigan:  with  the  Saginaw  Valley 
Railway  Company,  Inc.,  at  Denmark 
Jet.;  '  with  its  own  line  at  Reese;  with 


'  Huron's  notice  states  that  T?BY  never  sought  a 
modified  certificate  or  an  exemption  from  49  U.S  C 
10(yil  after  the  stHte  purchased  the  lines  for 
continued  8er\ice  because  it  believed  i'.s  designBted 
operator  certificate  continued  to  convey  operating 
authority. 

•  TSBY  will  cont.nue  to  hsve  the  right  end 
obligation  to  proside  service  under  its  conlract  wilh 
tl^e  state  in  the  event  that  Huron  is  unable  to 
operate. 

•  HjTon  will  operate  between  Harger,  Ml  and 
Denmark  jet.  via  trackage  rights  over  the  Saginaw 
Valley  Railway  Company  '  .c,  unde'  a  notice  that  it 
has  filed  simultaneously  in  finance  Docket  No. 
Sieia,  Huron  and  Eastern  Railway  Company.  Inc.— 
Trackage  Rightt  Exempt.on — Saginaw  Valley 
Railway  Company,  Inc. 


CSX  Transportation.  Inc..  at  Vassar  and 
with  Centi-al  Michigan  Railway 
Company  at  Saginaw, 

This  notice  must  be  served  on  the 
Association  of  American  Railroads  (Car 
Service  Division)  as  agent  of  all 
railroads  subscribing  to  the  car-service 
and  car-hire  agreement,  and  on  the 
American  Short  Line  Railroad 
Association. 

Dated:  January  23, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L  Strickland.  Jr.. 
Secretary. 
[FR  Doc.  91-2181  Filed  1-29-91;  8.45  am] 

MLUNQ  CODE  703S-10-lt 


NATIONAL  COMMISSION  ON  MIGRANT 
EDUCATION 

Meeting 

summary:  The  National  Commission  on 
Migrant  Education  will  hold  its  eighth 
meeting  on  February  14  and  15. 1991.  for 
the  purpose  of  holding  a  hearing  and 
business  session.  The  Commission  was 
established  by  Public  Law  100-297,  April 
28, 1988. 

DATE,  TIME,  AND  PLACE:  Thursday, 
February  14,  8:30  a.m.  to  5:30  p.m., 
Embassy  Rooms  I  and  II;  Friday, 
February  15, 1991,  8:30  a.m.  to  5  p.m.. 
Embassy  Room  11;  Ramada  Inn,  8400 
Wisconsin  Avenue,  Bethesda,  Maryland. 
STATUS:  Open — public  hearing  and 
meeting. 
AGENDA: 

Thursday.  February  14 
8:30  a.m.-5:30  p.m. — Scheduled 
witnesses  will  provide  testimony  on 
the  Migrant  Student  Record 
Transfer  System  (MSRTS),  state 
migrant  program  administration, 
and  migrant  program  governance. 
Friday.  February  15 

8:30  a.m.-5  p.m. — Business  session. 
FOR  ADDITIONAL  INFORMATION:  Contact 
Elizabeth  Skiles  (301)  492-5336,  National 
Commission  on  Migrant  Education,  8120 
Woodmont  Avenue,  Fifth  Floor, 
Bethesda,  Maryland  20814. 

Linda  Chavez, 

Choi  man. 

[FR  Doc.  91-2203  Filed  1-29-91;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Permit  Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
action:  Notice  of  Pemit  Application 
Received  Under  the  Antarctic 


Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Tide  45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  this  permit  application 
by  March  1, 1991.  Permit  applications 
may  be  inspected  by  interested  parties 
at  the  Permit  Office,  address  below. 
ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  room  627. 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATKMI  CONTACT: 
Charles  E.  Myers  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 
The  application  received  is  as  follows: 

1.  Applicant 

Jeannette  E.  Zamon,  3  Kirk  Road. 
Freeville.  N\'  13068. 

Activity  for  Which  Permit  Requested 

Taking,  Import  into  U.S.A.  The 
applicant  is  conducting  a  study  of 
spatial  and  temporal  distribution, 
physiological  condition,  end  diet  of 
individual  Antarctic  birds  at  sea.  She 
seeks  permission  to  collect  specimens  of 
foraging  birds,  analyze  stomach 
contents,  and  determine  age  and  sex  of 
up  to  50  individual  bird  speciments  (not 
more  than  10  of  any  one  species).  She 
also  proposes  to  import  bird  samples  for 
further  analysis.  The  samples  to  be 
taken  will  be  returned  to  a  laboratory  at 
Cornell  University.  This  research  is 
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being  conducted  In  conjunction  with  the 
National  Oceanic  and  Atmospheric 
Administration's  Southwest  Fisheries 
Science  Center,  California. 

DatM 

February — March  1991. 
CkartM  B.  My«r«, 

Permit  Office,  Division  of  Polar  Progmms- 

(FR  Doc  91-2102  Filed  1-29-81;  8:45  am] 
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OivMon  of  AbiMMphmic  Sdances 
Sp«cW  Emphaats  PaiMi;  MMtlng 


;  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463.  as  amended],  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPPUMCNTAIIY  MKNIMA-nON:  The 

purpose  of  the  meeting  is  to  review  and 
evaluate  proposals  and  provide  advice 
and  recommendationa  as  part  of  the 
selection  proceM  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 


proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C, 
552b(c).  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Atomsphenc  Sciences. 

Date:  February  19.  20.  and  21, 1991. 

Time:  1  p.m.  to  5  p.m  on  February  19. 
1991;  9  a.m.  to  5  p.m.  on  February  29  and 
21, 1991. 

Place:  National  Science  Foundation, 
1800  G  Street.  NW.,  Washington,  DC. 

Room  1242— February  19. 1991 
Room  540&— Fedruary  20  and  21, 1991. 
Type  of  meeting:  Closed 
Agenda:  Review  and  evaluation  of 
UNIDATA  Applications. 

Contact:  Dr.  Clifford  A.  Jacobs, 
Program  Manager,  Centers  and  Facilities 
Section,  Division  of  Atmospheric 
Sciences.  National  Science  Foundation, 
Washington.  DC  (202]  357-9889. 

Dated:  lanuary  25. 1991. 
M.  RaiMoca  Wicklw, 

Committee  Management  Officer. 

[FR  Doc.  91-2204  Filed  1-29-91;  8:45  am] 
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Proposal  Rtviaw  Panels;  Maattng  of 
tha  Advlaory  Panai  for  Enginaaring 
Rasearch  Cantart 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 
SUPPtJSMENTAItY  INFORMATION:  The 

purpose  of  the  meeting  is  to  provide 
advice  and  recommendations  to  the 
National  Science  Foundation  concerning 
the  support  of  research,  engineering,  and 
science  education.  The  agenda  is  to 
review  and  evaluate  proposals  as  part  of 
the  selection  process  for  awards.  The 
entire  meeting  is  closed  to  the  public 
because  the  panels  are  reviewing 
proposals  that  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b(c),  the  Government  in  the  Sunshine 
Act. 

CONTACT  person:  M.  Rebecca  Winkler, 
Committee  Management  Officer,  room 
208,  357-7363. 
Dated:  lanuary  25, 1991. 


NATIONAL  SCIENCE  FOUNDATION 

Sireet  address 

Hoow 

-nmaa 

Data(s) 

A(MK)iy  Pwwl  Of  EngkiMring  n»a>ych  Cwitor*  (nM  Advi-  1  1143  New  Hampshire  Avenue.  NW.,  WaaNngton, 
•ory  HtN^tm  Pwwt/EnB-  Re«.  C»«.).                                       CX: 

8:30am-5:00pm.... 
830  am-5:00  pm .... 
8;30an>-5.O0pni.... 

02/20/91 
02/21/91 
02/22/92 

Agenda:  lUC/State  Panel  Meeting. 
M.  RsbMca  Wiiikl«r, 

Committee  Management  Officer. 

[FR  Doc.  91-2205  Filed  1-29-91;  8:45  am] 
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Propoaal  Ravfaw  Panal,  Maating  of  tha 
Advisory  Panal  for  Exparhnantal 
Programa  to  Stimulata  CompatltJva 
Raaaarch 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

SUPn.IMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
evaluate  and  provide  advice  and 
recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 


information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals,  the  meetings  are  closed  to  the 
public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C. 
552b{c).  Government  in  the  Sunshine 
Act. 

Name:  Advisory  Panel  for 
Experimental  Programs  to  Stimulate 
Competitive  Research  (EPSCoR). 

Dates:  February  20-22, 1991. 

Times:  7  p.m.-9  p.m.,  February  20, 
1991;  8  a.m.-6  p.m.,  February  21-22, 1991. 

Place:  Old  Colony  Inn,  625  First 
Street,  Alexandria.  Virginia  22314. 

Type  of  meeting:  Closed. 

Agenda:  Review  and  evaluate 
Infrastructure  Improvement  Proposals 
submitted  to  the  EPSCoR  Advanced 
Development  Competition. 

Contact  Dr.  Richard  J.  Anderson, 
Program  Manager,  Office  of 
Experimental  Programs.  National 


Science  Foundation,  room  1228, 
Washington,  DC  20550  (202)  357-7560. 

Dated:  January  25, 1991. 
M.  ReiMcca  WinUw, 
Committee  Management  Officer. 
[FR  Doc.  91-2206  Filed  1-29-91;  8:45  am) 
BlUJNa  COOC  7S6S-01-N 


Advisory  Panel  for  Studies, 
Evaluation,  and  Diaaamlnatlon; 
Maating 

Name:  Advisory  Panel  for  Studies, 
Evaluation,  and  Dissemination. 

Date  and  time:  February  14. 1991.  9 
a.m.  to  5  p.m. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  Kenneth  J. 
Travers.  Office  Head,  Office  of  Studies 
and  Program  Assessment,  Directorate 
for  Education  and  Human  Resources, 
National  Science  Foundation, 
Washington,  DC  20550  (202)  788-9498. 
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Purpose  of  meeting:  To  advise  on 
Statewide  System  Initiatives. 

Agenda:  Update  on  the  Statewide 
System  Initiatives  awards  process; 
overview  of  evaluation  strategies;  and 
devise  overall  evaluation  plan  for 
Statewide  System  Initiatives. 

Dated:  January  25, 1991. 
M,  Rebecca  Winkler, 

Committee  Management  Officer 

[FR  Doc.  91-2207  Filed  1-30-91;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguard  Working  Sesalon  on 
Containment  Systems;  Meeting 

Some  ACRS  members  and  consultants 
will  hold  a  Working  Session  on  January 
31, 1991,  at  the  Hilton  O'Hare 
International  Airport,  Chicago,  IL. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  January  31,  1991—8:30  a.m. 
until  the  conclusion  of  business. 

The  Working  Session  will  meet  to 
further  develop  a  proposed  report  for 
future  ACRS  consideration  on 
containment  design  criteria  for  future 
plants. 

During  the  meeting,  any  members  and 
consultants  may  exchange  views 
regarding  this  matter. 

Further  information  regarding  this 
meeting  such  as,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  can 
be  obtained  by  a  prepaid  telephone  call 
to  the  cognizant  ACRS  staff  engineer, 
Mr.  Dean  Houston  (telephone  301/492- 
9521)  between  7:30  a.m.  and  4;15  p.m. 
Persons  plarming  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  January  24, 1991. 
Gary  R.  Quittschreiber, 
Chief  Nuclear  Reactors  Branch. 
[FR  Doc.  91-2148  Filed  1-29-91;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Improved  Ught  Water  Reactors; 
Meeting 

The  Subcommittee  on  Improved  Light 
Water  Reactors  will  hold  a  meeting  on 
February  12. 1991.  room  P-110,  7920 
Norfolk  Avenue.  Bethesda,  MD. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  February  12,  1991—8:30  a.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  NRC 
staffs  Draft  Safety  Evaluation  Reports 
corresponding  to  chapters  6-13  of  the 
EPRI-ALWR  Requirements  Document 
for  the  Evolutionary  Designs. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  pubhc,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefore  can  be  obtained  by  a  prepaid 
telephone  call  to  the  Designated  Federal 
Official,  Mr.  Medhat  El-Zeftawy 
(telephone  301/492-9901)  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Dated:  January  24. 1991. 
Gary  R.  Quittschi«iber, 
Chief  Nuclear  Reactors  Branch. 
[FR  Doc.  91-2149  Filed  1-29-90;  8;45  am] 
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Bethesda,  MD  was  published  in  the 
Federal  Register  on  Thursday,  January 
17, 1991  (56  FR  1829).  Since  the 
documents  scheduled  for  review  at  this 
meeting  are  not  available,  this  meeting 
is  cancelled.  The  meeting  will  be 
rescheduled  for  a  later  date,  and  notice 
of  the  meeting  will  be  published  in  the 
Federal  Reg:ister  at  the  appropriate  time. 

For  further  information  contact;  Mr. 
Herman  Alderman,  ACRS  Staff  Engineer 
(telephone  301/492-7750)  between  7:30 
a.m.  and  4:15  p.m. 

Dated:  January  24. 1991. 
Gary  R.  Quittachraiber, 

Chief  Nuclear  Reactors  Branch. 

[FR  Doc.  91-2150  Filed  1-29-91;  8:45  am] 

BtLUNO  COOC  TSW-OI-H 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Human 
Factors;  Cancellation  of  Meeting 

Notice  of  an  open  meeting  of  the 
ACRS  Subcommittee  on  Human  Factors 
to  be  held  on  Tuesday,  January  29, 1991, 
Room  P-110,  7920  Norfolk  Avenue. 


[Docket  Not.  70-00270  and  30-0227S-MLA; 
ASLBP  No.  90-613-02-MLA] 

The  University  of  Mlasourt; 
Designation  of  Substitute  Special 
Assistant  to  the  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  21. 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  5 §  2.105,  2.700,  2.702. 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended.  Administrative  Judge  Peter  B. 
Bloch  was  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  presiding  officer  to  conduct 
the  hearing  in  the  event  that  an  informal 
adjudicatory  hearing  is  ordered  in  the 
following  Materials  Licensing 
proceeding  [55  FR  22874  (June  4, 1990)). 

The  University  of  Missouri;  Special 
Nuclear  Materials  License  No.  SNM-247; 
Byproduct  Materials  License  No.  24- 
00513-32 

Pursuant  to  the  provisions  of  10  CFR 
2.722,  Administrative  Judge  Gustave  A. 
Linenberger,  Jr.,  was  appointed  to  assist 
the  Presiding  Officer  in  taking  evidence 
and  in  preparing  a  suitable  record  for 
review.  On  January  17, 1991, 
Administrative  Judge  Linenberger 
advised  the  Panel  Chairman  that  he  was 
resigning  his  position  as  an 
Administrative  Judge  on  the  Atomic 
Safety  and  Licensing  Board  Panel. 

Following  consultation  with  the  Panel 
Chairman,  the  Presiding  Officer  has 
appointed  Administrative  Judge  Peter  S. 
Lam  as  Special  Assistant  in  place  of 
Administrative  Judge  Linenberger. 
Administrative  Judge  Lam's  address  is 
Administrative  Judge  Peter  S.  Lam, 
Special  Assistant,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
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Regulatory  Cominitiion,  Washington, 
DC205SS. 

Issued  at  Bethesda.  Maryland,  this  22nd 
day  of  January  1991. 
RobOTtVLLaxo, 

Acting  Chief  AdminJsUvtlve  Judge.  Atomic 
Safety  and  Licensing  Board  Panel. 
[FR  Doc.  91-2151  Filed  1-29-91,  8:45  am] 
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POSTAL  SERVICE 

Intemetlonel  Postal  Rates  and  Fees; 
Implementation  of  Changes 

AQCNCY:  Postal  Service. 
ACTION:  Notice  of  change*  in 
international  postal  rates  and  fees. 

•UMMARV:  The  Postal  Service,  following 
consideration  of  comments  submitted  in 
response  to  its  request  for  comments  on 
proposed  changes  in  international  postal 
rates  and  fees.  55  FR  50903,  hereby  gives 
notice  that  it  is  implementing  changes  in 
international  postal  rates  and  fees 
effective  simultaneously  with  the 
implementation  of  changes  in  domestic 
postal  rates  and  fees. 
EFFECnvt  DATE  12.-01  a.m..  February  3. 
1991. 

FOR  FURTHCR  INFOmtATION  COMTACT 
John  F.  Alepa  (202)  288-2850. 
SUPPUMENTAirV  INPOftMATIOM:  On 
December  11, 1990,  the  Postal  Service 
published  in  the  Federal  Register.  55  FR 
50903,  a  notice  of  proposed  changes  in 
international  postal  rates  and  fees.  The 
notice  requested  comments  by  January 
1, 1991.  The  comment  period  was 
subsequently  extended  to  January  7. 
1991. 

Sixteen  comments  were  received  on 
or  before  January  7. 1991.  Thirteen  were 
from  publishers  or  pubhshers' 
associations  supporting  the  proposed 
rates,  particularly  the  proposed 
publishers'  periodicals  rates.  Four  of 
these  commenters  supported  what  they 
perceived  to  be  a  shift  from  "weight- 
based"  to  "piece-based"  rate 
determinants.  Six  commenters 
specifically  supported  the  creation  of 
separate  publishers'  periodicals  rates  to 
Canada.  Other  commenters  noted  that 
the  rate  increases  proposed  were 
generally  modest.  No  comments  were 
received  which  opposed  the  proposed 
publishers'  periodicals  rates. 
Accordingly,  the  Postal  Service  has 
decided  to  adopt  these  rates  as 
proposed. 

Two  comments  were  received  in 
support  of  the  proposed  bulk  letter  rate 
to  Canada.  Both  stated  that  the 
proposed  rate  would  assist  American 
businesses  in  marketing  products  in  that 


country.  No  comments  were  received 
which  opposed  the  proposed  bulk  letter 
rate.  Accordingly,  the  Postal  Service  has 
decided  to  adopt  this  rate  as  proposed. 

One  commenter  opposed  the  proposed 
increases  in  post  card  rates  to  Canada 
and  Mexico  on  the  ground  that  the 
increases  were  excessive.  Another 
commenter  opposed  the  proposed  rate 
changes  generally,  and  particularly 
opposed  the  increase  in  letter  rates  to 
Canada  and  Mexico  as  not  fair  and 
reasonable 

Under  the  Postal  Reogranization  Act. 
the  Postal  Service  is  generally  requiired 
to  be  self  supporting.  In  addition, 
international  postage  rntes  are  required 
(1)  to  be  fa;r  bind  reasonable,  (2)  to  be 
not  unduly  or  unreasonably 
discriminatory  or  preferential.  (3)  to 
apportion  the  costs  of  the  service  to 
mailers  on  a  fair  and  equitable  basis, 
and  (4)  not  to  apportion  the  costs  of  the 
service  so  as  to  impair  the  overall  value 
of  the  service  to  the  users.  See  generally 
53  FR  12628.  One  of  the  criteria  that  the 
Postal  Ser\'ice  uses  to  determine 
whether  rates  meet  these  requirements 
is  that,  as  a  general  rule,  no  category  of 
mail  should  have  rates  that  are  lower 
than  costs  unless  specifically  authorized 
by  law  or  postal  convention.  The 
increases  in  letter  rates  to  Canada  and 
Mexico  reflect  increased  costs, 
particularly  in  terminal  dues  expense  for 
letters  to  Mexico,  and  are  necessary  to 
ensure  that  the  revenues  cover  costs.  It 
is  therefore  not  possible  to  reduce  the 
proposed  post  card  and  letters  rates. 
Accordingly,  the  Postal  Sen,'ice  adopts 
these  rates  as  proposed. 

No  comments  were  received  on  any 
other  proposed  rates  or  fees,  including 
the  proposal  that  certain  fees  be  the 
same  as  the  fees  for  comparable 
domestic  services.  Some  of  the  domestic 
fees  that  will  take  effect  on  February  3. 
1991,  are  different  from  those  that  were 
set  forth  in  the  December  11,  1990. 
proposal.  The  fees  that  we  adopt  herein 
are  therefore  modified  to  conform  to  the 
domestic  fee  schedule  where  they  differ 
from  the  fees  initially  proposed. 

Two  commenters  proposed  that  the 
Federal  Service  establish  a  separate  air 
AO  rate  for  books  and  journals  mailed 
to  countries  other  than  Canada  and 
Mexico.  The  reason  given  was  that 
many  mailers  did  not  have  volumes 
large  enough  to  take  advantage  of 
International  Surface  Air  Lift  service, 
but  needed  faster  ser\  ice  than  was 
available  for  surface  mail  and  lower 
rates  than  the  proposed  air  AO  rates. 
The  Postal  Service  does  not  have 
sufficient  information  on  the  costs  or 
demand  for  such  rates  to  adopt  this 
proposal  at  this  time.  The  Postal  Service 


nonetheless  appreciates  this  suggestion 
and  will  give  it  further  consideration. 

Based  on  consideration  of  all  the 
comments  and  the  statutory 
requirements  applicable  to  international 
mail,  the  Postal  Service  hereby  adopts 
the  international  rates  and  fees  set  forth 
in  the  schedules  set  forth  below.  These 
rates  and  fees  shall  take  effect  at  12:01 
a.m.  on  February  3. 1991. 
Stanley  F.  Mires, 

Assistant  General  Counsel.  Legislative 
Division. 

I.  Letters  and  Letter  Packages 

A.  Canada  and  Mexico  (Air)  ' 


Weighi  steps  nrt  over 

Canada' 

Mexico 

LtM 

Ozs. 

0 

^ 

SO  40 

$0  035 

0 

0.40 

0.45 

0... „ 

1.5™.    

0.63 

055 

0 __. 

0.63 

065 

0  .  .„ 

0.86 
109 
1.32 

090 

0 

1.15 

0 

1.40 

1.55 

1.65 

0 

7 

1.78 
2.01 
2.24 
2.47 

1.90 

0 

2.15 

0 

10.-     

2.40 

0 

^66 

0 —      -. 

11._.         _- 

2.70 

^90 

0.    .„_ 

12 

2.93 

3.15 

1 

Q_  _ 

3.2S 

4.1S 

1     

3.85 

4.45 

6.1S 

2 

8.15 

2          

5.38 
6.31 
724 

to.  15 

3 

1^15 

3 „... 

1415 

4 _._ 

8.17 

16.15 



ragisierad 

s  $1  86  lor  each 


'  A  4  pound  maximum  applies  except  for  regis- 
tered  rtoms  sent  to  Canada,  which  may  weigh  up  to 
66    pounds.    For   Canada-bound   regniered    itemt 
wetohmg  over  4  pounds,  ttw  rate  »  . 
adOtional  pound  up  lo  a  66-pound  limit 

B.  Countries  Other  than  Canada  or 
Mexico  (Surface) 


Weight  steps  '  not  over 

An 

countries 

(other 

than 

Canada 

and 
Mexico) 

tht. 

Ok 

0 

1  » 

2 

.70 

0 

.95 

0 



1.20 

0 

4 

1.4S 

0 - 

5 ~ 

1.70 

0 

6 - 

7 

1.95 

0                   

2.20 

0 



8 

2.45 

0 

12 „ 

3.95 

1 

5.55 

1 

2 ...- 

2  „„ 

8 -... 

0 

8 

7JBS 

9.75 
11.85 

3                     

0 

13.95 

3 

8 

16.05 

'  Mail  p«id  at  the»«  ralei  r«ceive«  F\r»l-C!a»i 
service  in  the  U.S.  and  airmail  service  in  Canacia 
and  Mexico. 
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un 


Weight  ttept '  not  over 

All 

countries 

(other 

Canada 
and 

MexK») 

Ui. 

Ozs. 

4  _      _ 

C. 

18.15 

'A  4-pound  madtaun  applies. 

■Pieces  welghinc  one-half  ounce  or  leas  will  be 
Kcapted  at  the  Air  LC  rate  of  50  cents  and  accord- 
ed air  aervice. 


C.  Countries  Other  than  Canada  or 
Mexico  (Air) 


Ounces  (up  to  and  Including) 


.8 

^A — 


^A~ 


AH  counties  (other 
than  Canada  and 

MexICD) 


$0.50 

.95 

1.34 


Rata  la  39  cents  for  each  additional  .5  ounce  up 
to  and  Indudng  32  ounces;  then  39  cents  per 
additional  ounce  ovei  32  ounces.  Maximym  weight  is 
64  ounces. 


D.  Bulk  Rate  (to  Canada  only) 

38  cents  per  piece.  Applies  only  to 
letters  weighing  1  ounce  or  less.  Mailers 
must  present  a  minimum  quantity  of  500 
pieces.  All  mail  must  bear  the 
appropriate  Canadian  post  code.  Mail 
must  be  trayed  and  labeled  to  the 
destination  specified  by  the  Postal 
Service.  [Detailed  requirements  will  be 
published  in  IMM.J 

n.  Post/Postal  Cards  and  Aerogranunes 

A.  Canada  and  Mexico 

(1]  Post/Postal  Cards;  30  cents  each. 
[2]  Aerogrammes;  45  cents  each. 

B.  All  Courtries  Other  than  Canada  and 
Mexico 

(1)  Post/Postal  Cards 
Surface:  35  cents  each. 
Air  40  cents  each. 

(2)  AerogrammeK  45  cents  each. 

m.  other  Article*  (AO) 

A.  Regular  Printed  Matter  and  Small 
Packets  (Surface) 


Weight  Steps 

Cana- 
da 

Mexico 

Allotfter 
countries 

Not  over  (or): 

1 

2 

3 J 

$0.38 
0.58 
0.80 

$0.35 
0.51 
0.66 

$0.48 
0.70 
0.92 

«ValgM  Slaps 


4._ 
6.- 
8... 

10 

12 

14...... 

16.. 
18.. 
20.. 
22.. 
24.. 
26.. 
28.. 
30.. 
32.. 


Not  over  (lbs.): 

3 

4 — 

Each  addl.  1  t> 

Iwlaximum  weight' 

M-BagRate* 
Per  pound  or 
fraction 


1.02 
t.26 
1.50 
1,74 
1.98 
2.22 
2.46 
2.6« 
2.86 
3.06 
3.26 
3.46 
3.66 
3.86 
4.06 

5.26 
6.46 
1.20 


.96 


Mexico 


0.66 
1.06 
1.26 
1.46 
1.86 
1.91 
2.16 
2.41 
2.66 
2J1 

a.16 

3^ 
376 
4.06 
4.36 

586 
7.36 
1.50 


1.28 


All 
countnes 


M4 
1.45 
1.80 
2.07 
2.38 
^69 
3.20 
3.26 
3.52 
378 
*SA 
4J0 
4.56 
4.82 

6.73 
8.38 
1.66 


1.32 


'  a.  For  regular  printed  matter  maximum  weight  Is 
22  pounds  to  Mexico;  4  pounds  to  Canada  and  most 
oVier  countries. 

b.  For  SmaB  Packets.  maMOMin  weight  l»  32 
ounces  to  Canada  and  Meooco:  4  pounds  to 


•Oirecf  sacks  to  orte 
15  bs.  Maximum  weight  66  lbs. 


B.  Publishers'  Periodicals  (Surface) 


Weight  steps' 

Canada 

Another 
countnes 

Not  over  (oz.): 
1 

$0.30 
0.34 
0.44 
0.54 
0.65 
0.76 
0.87 
0.98 
1.09 
1.20 
1J1 
1>42 
1.53 
1.64 
1.75 
\M 
1.97 
2.06 

$0.30 

2. 

0.38 

3„.. 

0.46 

4.... 

0.54 

0 

0.68 

8.... 

0.82 

10 

0.96 

12 

1.10 

14„ 

1.24 

16  _ 

1J6 

18. 

1.48 

20                       

1.60 

22. 

1.72 

24_ 

^M 

26. 

1.96 

28-  -   

2.06 

30. 
32. 

2.20 
2.32 

Not  over  (!».): 

3 

4 - 

Each  addiSonal  1  lb 

Par  pound  or  fraction.. 


2J6 
3.68 

0.80 

0.64 


3.22 

412 
0.90 

0.72 


Till  is  4  pounds  to  moel  countries:  22 
pounda  to  some  other  countries.  It  maSed  by  pub- 
ilBher  or  news  agent,  weight  limit  la  30  pounds  to 
Ca"iKf« 

'Oed  sacks  to  one  addressee.  Minlmuai  weight 
15  ba.  MaxMnum  weight  66  tie. 

Aw  AO  Postal  Rate  Groups  • 


C.  Books  and  Sheet  Music  (Su-face) 


Weight  Slaps' 

Canada 

Another 
OQunthes 

Not  over  (tw.) 
1  _ -.  ... 

$1.20 
2.06 
2J6 
3.66 
4.48 
5.28 
6.06 
6J6 
7.68 
8.48 

a28 

0.80 

1J6 

2 

2.32 

3 

3.22 

4.12 

5i>2 

5.82 

6.B2 

7.72 

8.62 

10 

9£2 

11 

10jt2 

Farh 

«<4>«hnn>l  1   tl 

OJO 

M^iiVftale* 
Per  pound  or  traction.. 


064 


Q72 


'  Weighl  l»Ti«  is  1 1  pounds  to  most  counStea;  22 
pounds  to  some  other  couranes. 

>  Drect  sacks  to  one  adornssae  UinaiMn  wal^ 
15  bs.  Maximum  we^jht  66  bs. 


D.  1.  Printed  Matter,  Matter  for  the 
Blind,  and  Small  Packets  (Air)  (Canada 
and  Mexico) 

Weightsteps'  Canacte  '   Mexico 


Not  over  (oz.): 
£ 


1.5.. 
2._. 
8..... 
4„... 
5._ 
6..-. 

7 

8 

9 

10... 
11. 

12 

16 — 

24 

32 

Not  over  (bs.): 

2.5 

3.0 


3.5- 


4.0.., 

Each  addMlonal 
bs. 


%  b.  over  4 


At-BagRate* 
Pet  pound  or  taetton . 


$0.38 
0J6 
OJO 
0.60 
0.82 
1.04 
1.26 
1.48 
1.70 
1.92 
2.14 
2.36 
2.5* 
2.80 
3.12 
3.72 

*ja 

5.12 
5.92 
6.72 
7.52 


1.28 


$0.35 
040 
0.53 
0.63 
0.85 
UO 
\J» 
^M 
\J9 
1.96 
Z17 
23* 
2.61 
2J8 
3J6 


CIO 


7J0 
*JS 

OJS 

1.36 


>  Maximum  weight  a  4  pounds  to  Canada.  22 
pounda  to  Msdco. 

•  Direct  sack  to  one  eddressee  Minimum  weighi 
15  bs.  Maiamum  weight  66  bs. 


D.  2.  Printed  Matter,  Matter  for  the 
Blind,  and  Small  Packets  (Air) 
(Countries  Other  than  Canada  and 
Mexico) 


Weight  steps* 


Not  over  (oz.): 
1 


Western 


Hemlapharei 
rwda/Mexico 


except 


$0.70 


Europe 


$0l*6 


Aaia/Afnca 


Pacific  R«n 


$0  93 


$0.95 
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W«ghi  (tap* ' 


2 

3 

4 

a 

10 ~- — 

12 - - 

14 — -. 

16 - 

18 

20... - — 

22 „ 

24 

28 -..- 

28 

30 

32 - 

^4o(  ov«r  (!)•.): 

2.5 

3.0 — 

3.5 - 

4.0 

SaHh  add.  H  •>.  ow«r  4  Km  . 
U-8agfiat»' 


Par  pound  or  traction . 


Western  Hemisphare  except 
Canada/ Mexico 


2.24 


Europe 


1.07 

1.35 

1.44 

1.85 

1.81 

2.35 

2.18 

3.01 

255 

3.67 

2.82 

4,33 

3^ 

499 

3.68 

5.65 

4.03 

6.31 

4.40 

6.97 

4.77 

763 

5.14 

8.29 

5.51 

8.95 

5.88 

9.61 

6i!S 

10.27 

6.82 

10.83 

6.99 

1158 

8.39 

14.09 

9.79 

16.58 

11.19 

19.09 

1ZS0 

2V58 

1.40 

2.50 

4.00 


Asia/Airica 


1.57 

2.21 

2.85 

3.76 

4.67 

5.58 

6.49 

7.40 

831 

9.22 

10.13 

11.04 

11.95 

12.86 

13.77 

14.68 

15.59 

19.14 
22.69 
26.24 
29.79 
355 

5.68 


Pacific  Rim 


1.61 
2.27 
2.93 
3.85 
4.77 
5.69 
6.61 
7.53 
845 
9.37 
10.29 
11.21 
12.13 
13.05 
13.97 
14.89 
15.81 

19.41 
23.01 
26.61 
30.21 
3.60 

5.76 


•  We!(iirimS  iS'^ijound*  to  most  coontnes.  22  pounds  to  some  othef  countms  If  maii«d  by  publisher  of  news  agent  mreight  limit  is  30  pounds  to  Canada. 

•  Diract  MCk  to  one  aLttiimen  Minimum  weight  1 5  lbs  Maximum  weight  66  lbs 


D.3.  Air  AO  Postal  Rate  Groups 


Pacific  Rim  Group 

European  Group 

Asian/ Afrx^n  Group 

Asian /African  Group 

Western  Hemwphere  Group 
(except  Canada  &  Mexico) 

Australia 

Albans 

Afghanistan 

MaLawi 

Antigua  A  Baitxida 

CNna 

Andorra 

Algeria 

MaMives 

Anguilla 

Fiji 

Austna 

Angola 

Mall 

Argentina 

Hong  Kong 

Azores 

Ascensioo 

Malta 

Aniba 

Indonesia 

Betgum 

Bahrain 

Mauritania 

Bahamas    . 

Jivwn 

Bulgana 

Banglaiaesh 

Mauritius 

Bartiados 

Korea.  Damocralic  Paopta  Rep 

Corsica 

Benin 

Mongolia 

Belize 
Bermuda 

Korea.  R*pub«c  of  (South) 

CzectxMlovakia 

Bhuian 

Morocco 

Lao 

Denmarii 

Botswana 

MazamlJique 

Bolivia 

Macao 

Estonia 

Brunei 

Nauru 

Brazil 

Malaysia 

Faroe  Islands 

Burkina  Faso 

Nepal 

British  Virgin  Islands 

N««  Zealand 

Rntand 

Burma 

New  Caledonia 

Cayman  Islands 

Papua  t^ew  Qu»iaa 

France 

Burundi 

Niger 

Chile 

Ptiilipptna* 

Germany.  Federal  Republic  of 

Cameroon 

Nigena 

Colombia 

Singapore 

Gtmilu 

Cape  VerOe 

Oman 

Costa  Rica 

Taiwan 

Great  Bntain  &  No  Ireland 

Central  Atnca.-i  Republic 

Pakistan 

Cuba 

Ttiailand 

Greece 

Chad 

Prtcaim  Islands 

Dominica 

Vietnam 

Greenland 

Comoros 

Qatar 

Dominican  ReputMic 

Hungary 

Congo 

Reunion 

Ecuador 

Iceland 

Cote  0  Ivoi'B  (ivo  Coastj 

R»«nda 

El  Salvador 

Ireland 

Cyprus 

Sao  Tome  &  Principle 

Falkland  Islands 

Italy 

Diibouti 

St  Helena 

French  Guiana 

Latvia 

East  Timor 

Saudi  Arabia 

Grenada 

Liechtenstein 

Egypt 

Senegal 

GuadakMjpe 

Lithuania 

Equatonai  Guinea 

Seychelles 

Guatemala 

Luxembourg 

Ethiopta 

Sierra  Leone 

Guyana 

Madeira  Islands 

French  Polynesia 

Solomon  Islands 

Haiti 

Mor«co 

Gabon 

Somalia 

Horxluras 

Netherlands 

Gambia      . 

South  Afnca 

Jamaica 

l^onnay 

Ghana       ' 

Sn  Unka 

Martinique 

Poland 

Guinea 

Sudan 

Montserrat 

Portgual 

Guinea  Bissau 

Swaziland 

Netherlands  Antilles 

Romania 

India 

Syna 

Nicaragua 

San  Manno 

Iran 

Tanzania 

Panama 

Spam 

Iraq 

Togo 

^ 

S«Mdan 

lsra« 

Tonga 

Peru 

Switzerland 

1  Jordan 

Tristan  Da  Cunha 

Saint  Chrlstopner  &  Nevis 

Turkey 

Kampuchea 

Tunisia 

Saint  Lucia 

USSR 

Kenya 

Tuvalu 

St.  Pierre  ft  Miquelon 

Vatican  City  State 

Kiribati 

Uganda 

Saint  Vincent  &   The  Grena 
dmes 

Yugoslavia 

Kuwait 

United  Arab  Emirates 

Suhname 
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PKMcRbnQreip 

EunpaanGroap 

Aalan/ African  Group 

Aaiaa/Mhcait  Croup 

Wastam  Herrwphars  Group 
(except  Can«la  &  Mexico) 

. 

Lesotho 
Uberia 
Ubya 
Madaoascar 

Vanuatu 

WaKs  a  Ftituna  iiianda 

Waitam  Samoa 

Yaawn,RapLef 

Zaipa 

Zambia 

Zimbabwa 

Trinidad  and  Tobago 
Turk*&Ca«cos  Islands 
Uruguay 
Vlsrwzuela 

IV.  Paicel  Post 

A.  1  Canada  (Surface) 

Rate  is  $4^  for  up  to  2  pooads;  tiien 
$1.45  for  each  additional  poond  or 
fraction.  Maxtnnnn  weight  is  88  pounds. 
Minimum  weight  is  I  pound. 

A.  2.  Countries  Other  Than  Canada 
(Surface) 


Pounds'  (up 
to  and 
including): 
2.- 


Bahamas,  Bermuda. 

Caribbean  Islands. 

CenM  America. 

Maadeo.  and  SL  Pien«  S 


•6.00 


Bahamas.  Bannuda. 

Ctfibbaan  ItftoKte, 

Allolhar 

CenM  America. 

courv 

Mexico,  and  SL  Pienv  & 

triM 

Mkjueton 

3 

7.85 
9.70 

8£5 

4 

•MX75 

5 - 

11.55 

12.S5 

13.40 

14.96 

15.25 

MM 

8 

17.10 

19.15 

1895 

21.25 

10 

20.80 

23.35 

Each 

additional 

1).  or 

fraction 

0^«r  10  •«.... 

1J5 

2.10 

'  Weight  limits  vwy  by  country. 


R  1.  Canada  (Air) 

Rate  is  $5.00  for  up  to  2  pounds  then 
$1.40  for  each  additional  pormd  or 
fraction.  Maximan  weight  is  66  pounds, 
except  22  poimds  to  (Canadian  Armed 
Forces.  Minimum  weight  w  1  poimd. 

B.  1.  Countries  Other  than  Canada  (Air) 


Panel  Post  >  Rate  Groaps 

Weight  Steps 

A 

= 

c 

D             ! 

1 — 

E 

Pirat  1  1)                                       

$6.00 
3.00 
2.00 

$7.75 
4.25 

$9.25 
5.00 
4.00 

i 

1 
$ia7o 

5.00  i 

$12.30 

Each  additional  lb.  <x  fraction  up  to  5  t» - - 

Each  additional  lb  or  fraction  over  5  tie    -    .   -.- -.- — 

7.00 

■  See  section  IV.B.2.  Air  Parcel  Post  Rate  Groups. 


B.  2.  Parcel  Post  Rate  Groups: 


Country 


AfghaniauR- 
AttMnia... 
Algeria... 
Andorra- 
Angola- 
AnguiUa.. 


Antigua  and  Bartxida.. 

Argentina...- _ 

Anjba 

Ascension _ »— »— 

Australia -. 

Austria 

Azores 

Bahamas 

Bahrain 

Bangladesh 

Baitadoa— 

Belgium — 


Rata 
group 


oaMnu ....«...«.  MMM..M».< 
Bermuda— ——..—•■•■ 

Bhutan 

Bo»via..- 

Botswana - 

Braza „ ~. -. 

BrUiah  Virgin  laiwids.. 


D 
C 

D 
B 
E 
A 
A 
O 
A 

(') 
D 
B 
C 

A 
D 
E 
B 
D 
A 
C 
A 
E 
B 
E 
E 
A 


air  parcel 
po* 


44 


22 
22 
22 


22 
22 
22 


22    i 


22 


Country 


Brunei —  D 

Bulgana 0 

Buriuna  Faso D 

Burma - D 

Burundi __ E 

Cameroon _ D 

Canada (•) 

Cape  Verde....- D 

Cayman  Islands A 

Cerrtral  African  Republic E 

Chad _ D 

Chile - D 

China  (Peoples  Republic  of....  D 

Colombia - B 

Camoros — E 

Con^o _ 0 

Corsica —  E 

Costa  Rico - A 

Cote  d'lvaira  (Ivory  Coast) — |  0 

Cuba O 

Cyprus _- C 

CzechosiovaWa C 

Danmarti C 

DjtKXJt - D 

Dominica « A 

Dominican  Republic A 

East  Timor.- (*) 

Ecuador — C 


M8w 

group 


22 

44 


22 
44 

44 
44 
22 


33 
44 
44 
22 


Egypt 

D  Salvador 

Equatorial  Gumea... 

Estonia. - -. 

EthKjpia 

Falkland  Islands .... 
Faroe  Islands 

Fip.- - 

Finland - 

France - 

French  Guiana 


French  PolynesM 

Gabon 

Gambia - 

Germany,  Aepublic  (A-. 

Ghana -.- 

Gibraltar 

Great  Britain  and  Northern 


Greece - 

Greenland 

Grenada . — 

Guadeloupe 

Guatemala.. 

Guinea 

Guinea-Bissau. 
Guyana 


44 

44 
44 
22 
44 
44 


44 
44 
44 

44 
22 
44 
22 
44 
66 


22 
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Maxknum 

Country 

Rata      ! 

1 

waight 

limit*  for 

«r  parcel 

post 

Honduras 

B 

44 

Hong  Kong 

C 

44 

Hungry 

C 

44 

loaland           

c 

0 

44 

Indto 

44 

E 

22 

Iran                  

0 

44 

Iraq 

D 

44 

Iratoid  (Bra) 

C 

SO 

Imwl 

C 

33 

iMy  (iTKkjdng  San  Mailno) .... 

C 

44 

Jwiwica 

A 

22 

J^w 

E 

44 

Jordwi 

C 

44 

K«mpuclm 

(•) 

K«ny«. - 

0 

44 

KJratMii _ 

B 

44 

Koraa.  Dwnowllc  Paopla't 

(•) 

Rapublic. 

Koraik  Rapubic  vH  (South) 

C 

44 

Kuwwt 

c 

44 

Lao        — .    _ 

E 

44 

Latvia 

E 

22 

C 

11 

Laaolho — 

E 

22 

Ubaria 

C 

22 

Ubya 

0 

44 

B 

44 

Lithuania 

E 

22 

Lu)cafrC)oufg  ~...^««..«»»«.».. 

B 

44 

Macao                       

C 

E 

44 

Martiqaany 

44 

Madaira  Wanda 

B 

44 

Malawi 

D 

22 

Matyaia .-.. 

0 

22 

Maidvaa 

D 

22 

Mai 

C 

44 

Malta 

C 

22 

Martniqua -.      ... 

A 

44 

Mauritania. 

D 

44 

MauHiua 

E 

22 

Maxico 

A 

44 

Monaco 

E 

44 

(•) 

l4ontianal — 

A 

44 

Moraooo 

C 

44 

Naunj 

E 
C 

22 
44 

Naaai...._ 

D 

44 

^Mhar1andB — 

C 

44 

NMharlands  Antitaa.    -. 

A 

44 

^4•«Cal•donia.-      

D 

44 

N&m  Zaaland 

D 

44 

Nicaragua 

B 

44 

fUnm 

D 

44 

N*0«na.-.    _                

C 

44 

Norway 

D 

44 

Oman 

0 

22 

Paiustan 

D 

22 

A 

44 

D 

44 

Paraguay — 

D 

44 

Paru 

B 

44 

D 

44 

Pitcavn  isJanda ..»..».«»— ». 

B 

22 

Poland            

B 

33 

Portugal „ „..    .„ 

C 

44 

Qatw 

c 

44 

Raunion „ 

E 

44 

C 
D 

44 

Rwanda  — - 

44 

Saint  Chnstopar  A  HmM 

A 

44 

S«nt  Hatana..- -„      - 

C 

44 

Saint  Lucia ..._ 

A 

44 

SMnt  Plana  «  Miquaton  .„ 

A 

44 

Saint  Vkioant  A  ttw  Qrana- 

A 

22 

dnaa. 

San  M«ino.„  

C 

44 

Country 


Sao  Toma  &  Pnrx:ipe . 
Saudi  Arabia — 

Senegal. 
Seychelles.. 
Sierra  Leona.. 
Singapore. 


Solomon  Islands. 

Somalia 

South       Atrica       (trxHuding 

South  Wast  Afnca  &  Na- 

mitM) 

Spam 

Sn  Lanka. 

Sudan 

Surirtfme. 
Swaziland 
Sweden ... 
Switzerland.- 
Syria.. 

Taiwan 

Tanzania  . 
Thailand.. 
Togo 
Tonga 


Tnnidad  &  Tot>ago.. 

Tristan  da  Cunha 

Tunisia 
Tur1«ov 


Turks  i  Caicos  Islands  - 

Tuvalu 

Uganda 

Union  of  Soviet  Sooatist  Re- 
put>lic 

Unrtad  Arab  Emirates 

Uruguary 

Vanuatu 

Vatican  City  State ._ 

Venezuela 

Vietnam 

WalHs  &  Futuna  Islands 

Western  Sarrxja __ 

Yemen.  Republic  of  Yugo- 
slavia 

Zaire 

Zambia 

Zimbatjwe 


Rate 
group 


C 
D 
D 

B 
O 
D 

8 
C 
C 

E 
0 
D 

8 

B 

E 

JC 


c 

A 
B 

D 

E 

D 

8 

8 

C 

B 

(») 

0 

B 

C 

E 
E 
E 


Maximum 

weight 

limits  lor 

a»  parcel 

post 


22 
44 
22 
44 
44 
22 


44 


22 
44 
44 

22 
22 
22 


22 
44 
44 

22 


22 

33 


(')  No  Air  Service. 

(')  Separate  Rate  Grix<o 

(■)  No  Parcel  Post  San/ica 


V.  Fees  for  Special  Mail  Services 

Note:  Fees  marked  with  an  asterisk  (*)  are 
the  game  as  the  corresponding  fees  for 
domestic  mail. 

A.  Nonstandard  Surcharge 

1.  Letters  (weighing  one  ounce  or  less): 

10*  cents 

2.  Regular  Printed  Matter  (weighing  one 

ounce  or  less):  10*  cents 


B.  Customs  Clearance  and  Delivery  Fee: 
$3.40 

C.  Inquiry  Fees:  $600' 

D.  Return  Receipt  (requested  at  time  of 
mailing):  $1.00' 

E.  Registered  Mail 


Limit  of  Indemnity 


1.  Canada: 
$000.00  to  $100.... 
$100.01  to  $500.... 
$500.01  to  $1,000. 

2.  AU  other  countries: 
$32.35 


Fee 


$4.50* 
4J5* 
5.2S* 

$4.40 


F.  Insured  Mail 
Limit  of  Indemnity  *. 


Fees 

Not  over 

Canada 

Another 
countries 

50         

$0.75* 
1.60* 
2.40* 
350* 
4.60* 
5.40* 
6.20* 

$1.60 

100                   

2.40 

200    

3.50 

300 

4.60 

400 

500    

5.40 
6.20 

600 

6.60 

700     

6.90 

800    

7.20 

900    

7.50 

1  000           -.. 

7.80 

1,100 

1  200          

8.10 
8.40 

G.  Money  Orders 
1.  Orders  Issued  on  Domestic  Form  '. 


Amount  of  money  order 


$0  01  to  $700 . 


Fee 


$.75* 


2.  Orders  Issued  on  International 
Form  (including  the  Dominican 
Republic.  Japan,  Mexico.  Ecuador. 
Nigeria,  and  Sierra  Leone):  $3.00  per 
money  order. 

3.  Charge  for  a  photostat  of  a  paid 
money  order  issued  on  a  domestic  form 
or  pursuant  to  an  international 
authorization  form:  $2.50* 

H.  Special  Handling 


Weight 


No*  more  than  1 0  lbs. 
More  than  10  lbs 


Fee 


$i.ao* 

2.50* 


'  Limits  vary  by  country. 
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/.  Special  Delivery 


Class  of  mail 

Not  over 
2pounde 

Over  2 
pounds 

1  Letters 

$7.65* 
7.65' 
8.05* 

$7.95* 

2.  Post  cards 

7.95* 

3  Other  artKles 

8.65* 

/.  Restricted  Delivery  $250' 
K.  Recorded  Delivery  $1.00 
L.  Certificates  of  Mailing 


1.  Piece  MaiUngs: 

a.  Basic  Service  (Form  3817) 

b.  Firm  Book  Mailing  (Fonn  3877) 

2.  Bulk  Mailings: 

a.  Up  to  1,000  kjenticai  pieces 

b.  Each  additional  1,000  pieces.... 

3.  Duplicate  Copy 


Fee 


$0,50* 
0.20* 

2.50* 
0.30* 
0.50* 


M.  Return  Charges 

For  returned  publishers'  periodicals 
originally  mailed  to  Canada  by 
publishers  or  registered  news  agents 
(IMM  781.5a). 


Weight  ■  not  over 

Charges 

Ounce: 

1 

$0.29* 

2 

0.52* 

3 

0.75* 

4                     „ 

0.98* 

6 

1.21* 

8 

1.33* 

10              _ 

1.44* 

12 

1.56* 

14                

1.67* 

16 

1.79* 

■  For  weights  over  1  pound,  use  the  domestic  8th 
zone  fourth<lass  rate. 


N.  International  Reply  Coupons 

Selling  price  for  U.S.  issued  coupons: 
$0.95. 

O.  International  Business  Reply 


1.  Envelopes  (up  to  2  ozs.) SO.95 

2.  Cards 0.50 


[FR  Doc.  91-2098  Filed  1-29-91;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R»lMM  No.  34-28813;  Rl«  No.  SR-Aitmx- 
90-371 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  American 
Stock  Exchange,  Incorporated 
Relating  To  Its  Post  Execution 
Reporting  System  and  Its  Options 
Switching  System  to  Increase  the  Size 
of  Eligible  Market  and  Limit  Orders 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  November  6. 1990.  the  American 
Stock  Exchange.  Inc.  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Item  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  determined  to  expand  its 
Post  Execution  Reporting  ("PER") 
system  and  its  Options  Switching 
("AMOS")  system  to  increase  the  size  of 
eligible  market  and  limit  orders. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose.  The  PER  and  AMOS 
systems  provide  member  firms  with  the 
means  to  electronically  transmit  equity 
and  option  orders  directly  to  the 
specialist's  post  on  the  Exchange  floor. 
Equity  orders  are  either  executed 
immediately  by  the  specialist  (market 
and  marketable  limit  orders)  or  placed 
upon  ths  specialist's  book  (limit  orders). 
Options  orders  are  eitfter  executed 
automatically  through  the  Auto-Ex 


system  (market  and  marketable  limit 
orders)  or  placed  upon  the  speciaUsl's 
book  (limit  orders).  Once  the  PER  or 
AMOS  order  is  executed  the  system 
transmits  the  execution  report  directly 
back  to  the  member  firm. 

Since  its  implementation  in  the  late 
1970's,  the  Exchange  has  increased  the 
order  parameters  for  both  the  PER  and 
AMOS  systems  in  response  to  the 
operational  needs  of  member  firms,  in 
recognition  of  the  cost  efficiencies 
gained  through  expanded  use  of 
automation,  and  to  remain  competitive 
with  other  exchanges'  automated 
systems.  Currently,  the  PER  system 
accepts  market  and  limit  orders  of  up  to 
2,000  shares  and  the  AMOS  system 
accepts  market  and  limit  orders  of  up  to 
20  option  contracts. 

The  Exchange  proposes  to  again 
increase  the  order  parameters  for  both 
PER  and  AMOS.  Specifically,  PER 
market  orders  will  be  increased  from 
2,000  to  3,000  shares  (and  may  be 
increased  to  5,000  shares  afier  six 
months  at  the  discretion  of  the 
Exchange),  PER  limit  orders  will  be 
increased  from  2,000  to  5,000  shares  and 
AMOS  market  and  limit  orders  will  be 
increased  from  20  to  30  option  contracts. 

The  Exchange  has  over  the  years 
accompanied  the  increases  in  the  PER 
and  AMOS  order  parameters  with     ^ 
significant  enhancements  to  its  overall 
systems.  The  use  of  touch-screen 
technology  for  the  display,  execution 
and  reporting  of  orders  and  the 
dissemination  of  quotes,  automatic 
execution  for  all  equity  and  index 
options  in  designated  series,  the 
automatic  reporting  of  sales  to  the 
Market  Data  System,  and  the 
submission  of  clearance  input  for  all 
PER  transactions  and  automatically 
executed  AMOS  orders,  have  greatly 
improved  the  ability  of  member  firms 
and  our  specialists  to  handle  increases 
in  volume  and  order  flow.  Based  on  a 
survey  of  member  firms,  the  Exchange 
expects  this  expansion  to  increase  the 
number  of  orders  sent  Oyough  the  PER 
and  AMOS  systems  by  approximately 
200  orders  per  day.  As  the  current 
capacity  of  these  systems  is  far  in 
excess  of  what  our  survey  indicates  can 
be  anticipated  from  the  expansion,  it  is 
clear  that  no  capacity  problems  are 
presented  by  the  proposed  expansion  of 
the  PER  and  ,AMOS  order  parameters. 

(2)  Basis.  The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objective  cf 
section  6(b}i5)  in  particular  m  that  it  will 
foster  cooperation  and  coordination 
v.-.th  persons  engaged  in  facilitating 
transactions  in  securities,  and  will  also 
result  in  more  efficient  and  effective 
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markat 


consistent  with 


seatian  llA(iKlIB). 

(B)  Self-Regulatory  Orsanization'e 
Statemeat  on  Surdea  on  Competition 

The  proposed  ntk  chaofe  wHl  create 
no  hwriaa  aa  aenvietitioa  given  that  use 
of  tke  PER  and  AMOS  ayatems  is 
optioaaL  aad  tbaaa  firms  that  use  PER 
and  Alios  caa  aohieve  more  efficient 
haadlii^  at  tbair  caapective  orders.  The 
proposed  nila  chaage  wiU  also  eabaoce 
the  Exchange's  cflaopetitive  states  in 
pnvidiog  ^fRrimnt  £g»t  and  aocnrete 
order-dafivary  systams. 

(C)  Setf-Fkguhtory  Organization 's 
Siuteumrt  an  Comatents  on  ute 
Pmpoeed  fUJeCSienge  Received  from 
Membera,  PeriicipaRls  m  Others 

No  written  comments  were  soUcitad 
or  lecaivad  with  respect  to  th>>  proposed 
rule  change. 

•ftba  Proposal 
iar 

Within  36  days  of  die  date  of 
publication  of  this  notice  in  ^  Federal 
Re^btar  or  ^^fhtn  audi  longer  period  (i) 
as  tiie  Commiasion  may  designate  up  to 
SB  dajrs  of  such  date  !T  ft  finds  such 
longer  petkxl  to  be  appropriate  and 
puUishes  its  reasuns  for  so  finding  or  [l\) 
as  to  wAiidi  file  aetf-regulalory 
organization  consents,  the  Commission 
will: 

(A3  By  order  approre  such  proposed 
rule  change,  or 

(B)  lueUtute  proceedinga  to  determine 
whether  fhe  proposed  mle  change 
should  be  disapproved. 

rv.  SoUdtetiaa  af  CoauMate 

Intaaeslad  parsaaa  are  invited  to 
submM  mhINub  4ata,  views  and 
arguaiants  oanoamiag  ttie  foiegotng. 
Persaaa  aoakiag  written  aubnmnons 
shcnUI  file  six  copies  thereof  w^  the 
Secntary,  Sacartfiea  and  Exchange 
Coanteaioa.  «8t  Ftfth  Street,  NW., 
Wasbinglan.  DC  20M9.  Copies  of  ^ 
subamsion,  aU  sabseqaent  amendments, 
all  written  stateownts  with  reapect  to 
the  proposed  rule  change  ^at  ere  filed 
with  the  Coounisaion,  send  all  written 
camsianicatioBS  relating  to  the  proposed 
rule  change  between  the  Commiasion 
and  any  peraon.  other  dian  those  that 
may  be  witkbeM  from  the  public  in 
accordaace  with  the  provisions  of  S 
U.S£.  8S2.  wlU  be  available  for 
inspection  and  copyiag  in  the 
Commission's  Poblic  Reference  Section. 
ASO  Fifth  Street  NW.,  Wartiington.  DC 
20549.  Copias  af  each  fihngs  will  also  be 
available  iot  inapaction  and  copying  at 
the  principal  offioa  af  the  above- 
mentioaMi  aalf-fegiilatery  organization. 


All  submiaatoaa  alwold  refer  to  the  file 
number  in  the  caption  above  and  shoald 
be  submitted  by  Ffbruary  2D.  1991. 

For  the  Commission,  by  the  Di\n8ion  of 
Market  Regulatioa  pursusant  to  delegated 
auflwFtty  17  (7R  ae0.aO-8(al(lZ]. 

Dated:  January  23, 1991. 
Matgarat  H.  UcFadMi4. 
Depty  Secretary 
[FK  Dae.  ai-£iaO  FUed  \-3a~ai  £)4S  am] 


SaH-Ragutartory  Organizatloos; 
AppHcatlona  for  Unilstad  Tradlog 
Pilvttogw  and  of  Opportontty  for 
Haaiing;  Cindnnafl  Stt>ck  Excbanga, 
Inc 

January  24, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securittes  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f](l)(BJ  of  the  Securities  Exchange 
Act  of  19M  and  Rule  a2f-l  thereimder 
for  unltated  trading  privileges  in  the 
following  securittea: 

Allied  Iiiak  Banks.  Anencan  Depositary 

Shares  (FUe  No  7-6518) 
Catellus  Oev»iap«ient  Ccsp..  Common  Stock, 

tOM  Par  V«lue  (File  No.  7-6518 
EQK  Green  Acaru  LP..  Caminon  Stock.  No 

Par  Value  (File  No.  7-6520) 
Europeaa  W«UTmt  Pnnd.  inc..  Common 

Stock.  SDJtl  Par  Vehie  (File  No.  7-85211 
IMCBtA  Graup.  Inc..  Common  Stock.  SS.OO 

Par  Value  (File  No.  7-«S22) 
Nuveen  Califoniia  investment  Quabty  Fnad. 

Common  Stock.  SOm  Par  Value  (Pile  No.  7- 

65Z31 
Nuveen  New  York  Investmant  Quality  Fund, 

Cemmon  Stock  $0.01  Par  Value  (File  No.  7- 

9524] 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  14, 19B1 
written  data,  views  and  acguments 
concerning  to  above-referenoed 
appiicationa.  Persons  desiring  to  make 
%vritten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  informatioTi  available  to  it,  that 
the  extensions  of  tiniisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  die  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  Ae  Divigton  of 
Market  Regulation,  pursuant  to  delegated 
authodty. 

Secretary. 
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[Raiaaaa  No.  2S819;  File  No.  SR-DTC-90- 

121 

Self-Regulatory  Organlzatlona; 
Depoattory  TruatC*^  Order  Approving 
a  Propoaed  Rule  Change  Relating  to 
Automated  Due-Bill  Proceaaing  of 
Oellvaf  Order  Falla 

January  24, 1991. 

On  November  14, 1«90,  the  Depository 
Trust  Company  ("DTC")  filed  a 
piK^osed  niie  change  with  the  Securities 
and  Elxchange  Commission 
("Commission'T  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act").'  Notice  of  DTC's  proposal 
was  published  in  the  Federal  Raglstar  on 
January  14, 1991,  to  soticit  coraraents 
from  interested  persons.'  No  ooasments 
were  received.'  As  discussed  below,  the 
Commission  is  approving  DTC's 
proposal. 

L  Description 

DTC's  intends  to  offer  a  new  service 
to  facihtate  the  redemption  of  certain 
due-bills  •*  associated  with  securities 
trades  that  fall  to  settle  on  their  original 
settlement  date.  TTie  new  service  »dil 
pemit  a  DTC  participant  that  is  a 
deliverer  of  secnrities  to  instruct  DTC  to 
aQocate  automatically  cash  from  its 
accoimt  to  the  receiving  participant's 
accaunt  where  the  delivering 
participant's  failure  to  deliver  the 
secorities  on  the  original  settlement  date 
creates  the  need  for  a  due-bill.* 


» is  U.&C  788(b) 

■  S«cuhtie«  EKohange  Act  Releaie  No.  aB74S 
(January  7, 1991).  58  FR  1425. 

*  DTC  previouily  lubmitted  iti  proposal  to  its 
partidpantj  for  coBimesL  Although  nuaat 
commentatore  favored  the  propoaed  rule  change, 
they  alio  dealied  to  retain  the  flexibility  to  u»e 
DTC«  current  prooeduiei  for  procMcinjj  due-bilU 
fail*  (detcribed  below).  Their  conunentt  have  been 
incOTporated  Into  DTCt  propoaal. 

*  A  "due  bill"  is  an  tnatrument  which  evidence! 
the  transfer  of  title  to  any  dividend,  interest  or 
rights  pertainiiig  to  Mcoritiet  for  which  a  sales 
contract  has  been  executed.  See,  e.g..  New  York 
Stock  Exchange  Rule  ZS5  and  National  Association 
of  Securities  Dealers  Uniform  Practice  Code. 
Section  4a 

*  In  general  when  a  purchaser  buys  a  security 
Ave  days  or  more  before  the  record  date  for  that 
security,  the  purchase  price  includes  the 
distribution.  If  the  seller  delivers  the  socurity  tn  ■ 
timely  manner,  the  purchaser  will  be  the  owner  of 
the  security  on  the  record  data  and  will  receive  the 
distribution  from  the  issuer  or  its  agent  If,  on  the 

Cootlnutd 
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Under  the  proposal,  a  delivering 
participant  whose  failure  to  deliver  a 
security  on  the  scheduled  settlement 
date  creates  the  need  for  a  due-bill  may 
supply  DTC  wath  settlement  date 
information  in  their  deliver  order  " 
instructions.  DTC  will  maintain  the 
settlement  dates  in  its  data  base  and 
will  capture  those  failed  deliveries  for 
which  due-bills  would  be  required.  DTC 
will  accomphsh  this  by  comparing 
dividend  annoimcements  made  within 
the  past  six  months  to  trades  with  failed 
deliveries  where  the  settlement  date 
entered  on  the  dehver  order  matches  or 
precedes  the  announcement's  settlement 
date.  Once  a  fail  to  deliver  is  captured, 
DTC  will  generate  automatically  cash 
dividend  or  interest  adjustments  for 
delivering  and  receiving  participants 
and  will  notify  them  of  the  amounts  to 
be  debited  from  or  credited'to  their 
accounts.  DTC  will  transmit  the  notice 
over  its  Participant  Terminal  System  ^ 
on  the  morning  of  the  day  their  accounts 
are  to  be  debited  and  credited. 
Cash  or  interest  due  on  failed 
transactions  captured  between  the 
record  date  and  the  payment  date  will 
be  maintained  in  a  pending  file  and  will 
be  settled  on  the  afternoon  of  the 
payment  date.  Cash  or  interest  due  on 
failed  transactions  captured  on  or  after 
the  payment  date  will  be  settled  on  the 
afternoon  of  the  business  day  following 
the  date  the  delivering  participant  inputs 
deliver  order  instructions  containing 
settlement  date  information.  These 
amounts  will  not  be  netted  with  the 
delivering  and  receiving  participants' 
other  money  settlement  obligations  for 
that  day.  In  addition,  receiving 
participants  that  receive  failed 
deliveries  pursuant  to  this  service  will 
not  be  permitted  to  reclaim  [e.g.,  return) 
deliveries  on  the  grounds  that  cash  or 
interest  due  did  not  accompany  the 
delivery  of  the  security, 

DTC's  proposal  will  not  apply  to  free, 
interdepository,*  or  continuous  net 


other  hand,  the  seller  fails  to  deliver  the  security  on 
the  settlement  date,  the  purchaser  will  not  be  the 
owner  of  the  security  on  the  record  date  and  will 
not  receivethe  distributioa  In  such  a  case,  the  seller 
must  deliver  a  "due-bill"  to  the  purchaser. 

•  A  "deliver  order"  is  an  instruction  from  a 
participant  directing  DTC  to  debit  its  securities 
account  and  credit  the  securities  account  of  another 
participant. 

'  DTC's  Participant  Terminal  System  is  a  network 
of  computer  terminals  located  in  participant  offices 
that  are  linked  directly  to  DTC's  computers. 
Participants  use  this  system  to  send  instructions, 
inquiries,  and  other  messages  to  DTC  and  to  receive 
depository  messages  and  reports. 

*  DTC  has  Informed  the  Commission  that  other 
securities  depositories  do  not  offer  a  service  similar 
to  the  one  to  be  offered  by  DTC  and  that  it  can  not 
extend  its  service  to  interdeposltory  deliveries  until 
such  time  as  other  securities  depositories  institute  a 
service  comparable  to  DTC's.  Telephone 


settlement  deliver  orders  and  initially 
will  not  apply  to  due-bills  relating  to 
stock  distributions. 

II.  Rationale  for  the  Puiposal 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  because  it  offers  DTC's 
participants  an  efficient,  automated 
procedure  that  can  be  used  in  place  of 
its  current  manual-intensive  procedures 
for  processing  due-bills  arising  out  of  the 
failed  deliveries.  Accordingly.  DTC 
beheves  that  its  proposal  will  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

QI.  Discussion 

The  Commission  believes  that  DTC's 
proposal  is  consistent  with  the  Act  and, 
in  particular,  with  Section  17A  of  the 
Act.  The  Commission  notes,  as  a  general 
matter,  that  the  goal  of  prompt  and 
efficient  clearance  and  settlement  of 
securities  transactions  and  the  use  of 
automated  systems  in  pursuit  of  this 
goal  are  expressly  contemplated  in 
section  17A(a)(l)  of  the  Act.*  Congress 
stated  in  that  Section  that  inefficient 
procedures  for  the  clearance  and 
settlement  of  securities  transaction 
impose  unnecessary  costs  on  investors 
and  that  prompt  and  accurate  clearance 
and  settlement  are  necessary  for 
investor  protection. 

The  Commission  notes  that  DTC's 
current  procedures  for  processing  due- 
bills  arising  out  of  fails  to  deliver  are 
cumbersome  and  inefficient.  Under 
DTC's  currentprocedures,  a  seller  that 
fails  to  delivery  a  security  for  which  a 
distribution  is  scheduled  to  be  made  on 
the  settlement  date  must  make  the 
delivery  by  issuing  a  deliver  order  to 
DTC  using  a  reason  code  70.'°  This 
reason  code  is  an  acknowledgement 
bom  the  seller  to  the  purchaser  that  the 
seller  owes  the  purchaser  the 
distribution  pertaining  to  the  security 
delivered.  Once  the  purchaser  receives 
such  a  deliver  order,  the  purchaser  may: 

(1)  Issue  a  securities  payment  order  •*  to 
DTC  instructing  DTC  to  debit  the  seller's 
money  settlement  account  and  credit  the 
purchaser's  money  settlement  account; 

(2)  reclaim  (i.e.,  return)  the  security  to 


conversation  between  Anthony  DiMurro,  Director, 
Dividend  Department  DTC  and  Ross  Paziol, 
Attorney,  Division  of  h4arket  Regulation. 
Commission,  on  January  11. 1991. 

•  15  U.S.C.  78q-l(a)(l). 

"  A  reason  code  is  a  code  entered  into  the 
Participant  Terminal  System  by  participants  to 
provide  DTC  with  notice  of  the  underiying  purpose 
of  its  participants'  instructions. 

' '  A  "securities  payment  order"  is  an  instruction 
directing  DTC  to  debit  the  account  of  a  participant 
and  credit  the  account  of  the  participant  Issuing  the 
instruction. 


the  seller  or  (3)  demand  payment  from 
the  seller  outside  DTC. 

As  described  above,  DTC's  proposal 
will  alter  the  ciurent  procedures  by 
permitting  delivering  participants  to 
code  their  deliver  orders  with  settlement 
information  that  allows  DTC  to  track 
failed  deliveries  that  create  the  need  for 
due-bills  and  to  debit  and  credit 
automatically  the  dehvering  and 
receiving  participants  on  or  after  the 
payment  dates  for  the  cash  or  interest 
due.  The  Commission  believes  that  this 
system  will  enhance  the  efficient 
processing  of  securities  transactions  in 
two  respects.  First,  a  receiving 
participant  will  not  be  required  to  take 
any  action  in  response  to  a  failed 
delivery  for  which  a  due-bill  would 
ordinarily  be  required.  Instead, 
dehvering  participants  making  failed 
deliveries  may  include  in  their  deliver 
orders  settlement  date  information  that 
DTC  will  use  to  capture  those  fails  for 
which  a  due-bill  would  ordinarily  be 
required  and  to  allocate  automatically 
any  dividend  or  interest  due.  Second,  a 
receiving  participant  will  not  be 
permitted  to  reclaim  (i.e..  return)  the  late 
delivery  of  the  security  on  the  grounds 
that  no  distribution  proceeds 
accompanied  the  delivery. '*  This  will 
increase  the  finality  of  DTC's  securities 
settlement  process  and  will  reduce  the 
likelihood  that  participants  will  be 
required  to  make  multiple  dehveries 
throuj^  DTC  merely  to  satisfy  a  failed 
delivery  obligation.  Accordingly, 
because  DTC's  proposal  will  increase 
the  efficiency  of  its  securities  processing 
operations,  the  Commission  believes 
that  it  is  consistent  with  Section  17A  of 
the  Act. 

Finally,  the  Commission  notes  that 
DTC  can  not  extend  its  service  to 
interdepository  deliveries  until  such 
time  as  other  securities  depositories 
offer  comparable  services  to  their 
participants.  The  Commission  believes 
that  the  extension  of  DTC's  service  to 
interdepository  deliveries  would 
promote  the  prompt  and  efficient 
processing  of  securities  transactions  and 
luges  other  securities  depositories  to 
consider  offering  comparable  services  to 
their  participants, 

IV.  Conclusion 

For  the  reason  stated  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act. 


'•  Under  DTC's  current  procedures,  a  participant 
may  reclaim  a  delivery  of  secunties  on  the  grounds 
that  the  dehvery  of  securities  does  not  include  the 
dividend  or  interest  payment  required  by  the  sales 
contract  DTC  Procedures.  Section  C 
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U  is  therafen  wdBPed,  pnrauaatto 
Section  19(b)I2)  of  the  Act."  that  Ae 
proposed  tuk  tkts^  ^S^R-DTC^OO-l^ 
be.  and  hsce^  it,  approved. 

For  ma  rnmwiailon  by  the  Oivition  of 
Market  SagulaUon.  puriuftiU  to  delegaled 
auOuKity. 

MM^ilH-McHarfwri. 
Deputy  Seawtmy. 
[FR  Doc  ».ntt  RM  l-2»-Bl;  8:45  am] 


PrIvNcBSl  i 


tJ^Bil^Myvy  I^K* 


Januaiy  M.  IMa. 

The  above  nu&ad  naitional  aecurities 
exckaaipe  ku  tted  spplicartiMa  with  the 
Seouriliee  andSmiiMige  Coimmasion 
("ComniMioii'*)  yuiawant  to  section 
12(()(1)(^  of  ^e  SeciHi^es  Exchange 
Act  gf  1984  and  Kste  t2f-4  fhereunder 
for  iirfiB<ed  trsdiBg  ^nirilegefl  in  ^e 
loflcw^nj  BiiLwrucst 

Bladutone  Stntegic  Tens  Trust 

Incorporated.  Common  Stock.  S£)l  Par 

Value  [Ffle  Nc.  7-eoi'i) 
Wheeli.ij  Pittiiburgh  CarporaLion,  Common 

Stock,  101  Par  Value  [File  No.  7-6526] 
DKCA  Medical  Corporation.  Common  Stock, 

tow  Par  Value  [File  No.  7-6527) 
Laurentian  Capital  Corporation.  Common 

Stock.  $.05  Par  Vahre  [Pile  No.  7-6328) 
Todd  ShtpyarxtB  Corpor«ti!jn,  Common  Stock, 

$10.00  Pk  Vahre  (Pile  No.  7-«529} 
Brooke  Orarip  Ltd.  Contingent  Value  K^its 

fPtie  No.  I-VSX] 

Thne  aecuiitiea  are  liated  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  tn 
the  conselidated  transaction  reporting 
system. 

Interevted  persons  sre  invited  to 
submit  on  or  before  Fe<bmary  14. 1991, 
witMen  data,  views  and  argumeBts 
concenuag  tfie  above-referenced 
applications.  Persons  desiring  to  make 
%vritten  ooiMnents  should  file  three 
copies  fliereof  wiA  the  Secretary  of  the 
Securitjes  and  Exchange  Commiseion, 
490  Fifth  Street.  NW,.  Washington.  DC 
20549.  Following  this  opptrrtunity  for 
hearing,  the  Conunission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  brformatton  arailffble  to  it.  that 
(be  extensions  of  tmbsted  trading 
privileges  pursuant  to  such  appHcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
projection  of  investors. 


For  tbc  C^^Timiajinii,  by  the  Division  of 
Market  Rafulatioa  parauani  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Ooc  ai^ago  Fifed  l-ZS-n.  «i45  mh] 
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No.  84-tMY«;  RIs  No.  SR-NASO- 


S«H-ltogulatary  OrgMKaBliera;  FWng 
of  ^rapMsd  nut*  Chang*  by  NflOwMl 
A— tiaWon  o»  3»cur<B»«  0»«tT»,  Inc. 
R«lafii|  lo  laauer  HtmSn^  F«m 

Pursuant  to  section  19(bJ(l]  of  the 
Securities  Exchange  At  of  1934  ("Act"). 
15  U.S.C  TteCbVl).  notice  is  hereby 
given  that  oi\  December  4. 199a  the 
National  Associatian  ci  Securities 
Dealers,  Inc.  r'NASD"  or  "Association") 
nied  with  tke  Securities  and  Exchange 
Conunisstoii  ("SEXIT'  or  "Commissionn 
the  proposed  rule  change  as  described 
in  Ite»ws,  1,  H.  and  HI  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
ComTP.ission  is  publishrng  this  notice  to 
solicit  r.f>Htri>T.ts  on  the  proposed  rule 
charj^  frrrm  iTT*erpstt-ri  perstms. 

I.  Seil-Ra(ule(«ry  Oifanicatioa's 
Statemoat  of  the  Terms  of  SvbsUKse  of 
the  Proposed  Rule  Chaoge 

The  NASD  has  proposed  an 
amendment  to  Part  IV  of  Schedule  D  of 
the  Associaticm's  By-Laws  establishing 
a  hearing  fee  for  issuers  that  apply  for 
exceptions  to  the  inclusion  requirements 
of  fl-ie  NASDAQ  System  set  forth  in 
Parts  II  and  ni  of  Schedule  D  of  the 
NASD.\By-l^ws.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics,  proposed  deletions 
are  in  brackets. 

Part  IV 

ISSUER  (LISTLNG]  FEES 

ISSUER  HEARING  FEE 

E.  Hearing  Fee 

1.  Each  /sewer  that  applies  for  an 
exception  under  Article  IX  of  the  Code 
of  Procedure  to  the  requirements  of 
Parts  II  or  III  of  Schedule  D  to  the  By- 
Laws  shall  pay  a  fee  to  the  Corporation 
to  cover  the  cost  of  considering  such 
application  as  follows: 

(a)  Where  the  cpplicatiov  is  to  be 
considered  on  the  basis  of  HTitten 
submissions  from  the  issuer.  $500;  or 

(b)  Where  the  application  ie  to  be 
considered  on  the  basts  of  an  oral 
homing,  whether  in  person  or  by 
telephone.  $1,000. 


n.  Self  Repihtary  OvgaaiMtioa's 
Statemet  af  the  Pwipose  of,  ead 
Statwimy  Basis  fat,  fte  Prapesad  Kale 


In  its  filing  wtfli  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  to  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  JAJ,  (Bi.  and  [C]  bebw. 
of  (he  aioat  significant  aspects  of  such 
statements. 

A.  Seff-fteguhiory  Organization 's 
Statement  iff  ^e  Parpoae  of  ard 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASO  is  proposing  to  add  a  new 
Section  E  te  Part  IV  of  Schedule  O  to  the 
By-Laws  to  provide  for  an  issuer  bearing 
fee  to  help  defray  the  costs  asaociated 
with  the  consideration  of   pplications 
for  exoeptione.  The  proposed  new 
Section  £  wiil  require  an  issuer  to  pwy  a 
fee  for  the  consideration  of  any 
application  for  an  exception  from  the 
requirenjents  of  Parts  U  or  lU  of 
Sdkedule  D.  The  fee  to  be  imposed 
under  proposed  new  Section  E  will  be 
$S00  for  applications  where  the  issuer 
makes  only  written  submisfiions  aixl 
$1,000  where  the  issuer  aaks  to  be  heard 
orally,  whether  in  person  or  by 
telephone. 

Artide  D  and  lU  of  Schedule  D  to  the 
NASD's  By-Laws  set  forth  the 
requirements  for  initial  and  continued 
inclusion  in  Ae  NASDAQ  System  and 
the  Nationai  Marloet  System, 
respectively.  An  issuer  that  fails  to  meet 
or  maintain  the  requirements  for  initial 
or  continued  inclusion  may  apply  for  an 
exception  from  the  retfuircments 
piffsuant  to  Artide  IX  of  the  Code  of 
Procedure,  which  application  will  be 
considered  by  a  committee  of  the  Board 
of  Governors.  Applications  for 
excaptioxu  may  be  made  in  antidpation 
of  or  after  the  iseuance  of  a  qualification 
dedsion. 

Because  of  the  significant  staff  and 
committee  resources  devoted  to  the 
processing  and  consideration  of  these 
applications  for  exception,  the  NASD 
brieves  that  it  would  be  more  equitable 
to  impose  the  costs  associated  with  the 
processing  and  consideration  of  such 
apphcations  on  die  issuers  seeking 
exceptions.  The  NASD  does  not  believe 
that  it  is  fair  or  eqiutable  to  distribute 
these  costs  ami>ng  all  issuers  induded  in 
the  NASD  does  not  beheve  that  it  is  fair 
or  equitable  to  (fistribute  ^se  costs 
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among  all  issuers  induded  in  tiie 
NASDAQ  System  and,  in  effect, 
subsidize  issuers  seeking  exceptions,  by 
funding  the  exception  application 
process  out  of  Ae  entry  and  annual  fees 
assessed  on  all  NASDAQ  issuers.  The 
proposed  rule  change  will  shift  the  cost 
of  exoeptiwi  proceedings  to  the  issuers 
seeking  exceptions. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A[b)(5)  of  the 
Act.  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  issuers  and  other 
pjersons  using  emy  facility  or  system 
which  the  Association  operates  or 
controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organiration's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effecdveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coaunission  Action 

Within  35  days  of  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  ^ds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  [ii] 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arg\mients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statement  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commissioa  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 


and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 

accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the'NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  20, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
auAorfty,  17  CFR  200.30-3[aK12). 

Dated:  January  23, 1991. 
[FR  Doc.  91-2184  Filed  1-29-91;  8:45  am) 
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[RelMwe  No.  94-2niS;  PR*  No.  SR-NASD- 

91-3] 

Saif-Rasuiatory  Organlzationa;  Filing 
and  liMiia<flata  Effactivanaas  of 
Propoaad  Rula  Changa  by  National 
Aaaociation  of  Sacuritiaa  Daalers,  Inc. 
Ralating  to  Sarvica  Chargaa  for 
SalectNat  and  SmaN  Ordar  Exacutton 
Syatam 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b](l],  notice  is  hereby 
given  that  on  January  16, 1991,  the 
National  Assodation  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC'T 
the  proposed  rule  change  as  described 
in  Items  I,  IL  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASO  has  designated  diis  proposal  as 
one  establishing  or  changing  a  fee  under 
section  19(b)(3)(A)(ii)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  pmblishing  this  notice  to 
solicit  ccHnments  on  the  proposed  rule 
change  from  interested  persons, 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
amendment  to  pari  IX  of  Schedule  D  of 
the  By-Laws  to  add  a  $25  monthly 
emergency  market  conditions  service 
charge  for  Nasdaq  Level  2/3  subscribers 
capable  of  receiving  SelectNet  and  the 
Small  Order  Execution  System 
( "SOES")  services  and  $4  per  side  per 
transaction  fee  for  SelectNet  trades. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  induded  statements  concerning 


the  purpose  tA  and  basis  for  the 
proposed  rule  d>ange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  spedfied  in  item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A).  (B).  and  (C)  belpw, 
of  the  most  sigmficant  aspects  of  sncfa 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Aasociaticm  is  proposing  an 
emergency  market  conditions  fee  of  $25 
per  month  to  be  assessed  on  every 
Nasdaq  Workstation™  and  autl.onzed 
Digital  Interface  Service  terminal 
capable  of  receiving  the  SelectNet  aod 
SOES  services.  Following  the  market 
break  of  1987,  the  NASD  implemented 
the  Order  Confirmation  Transaction 
Service  (now  renamed  "SelectNet")  as  a 
screen-based  communication  system  to 
negotiate  transactions  in  replacement  of 
telephone  contact  AdditionaUy.  SOES 
was  enhanced  to  require  mandatory 
participation  by  market  makers  and  to 
implement  certain  size  requirements  for 
executions  in  National  Market  System 
securities.  Both  SOES  and  SelectNet 
operate  in  the  same  computer  facility, 
and  the  NASD  has  recently  enhanced 
each  service:  in  SOES  a  Limit  Order  Tile 
with  potential  for  matching  orders 
between  the  in»de  spread  has  been 
implemented,  and  SelectNet  has  been 
enhanced  to  facilitate  broadcasting  of 
orders  to  a  wider  audience  and  to  permit 
faster  and  easier  negotiations  between 
participants. 

These  system  changes  since  1987  have 
been  implemented  in  part  to  offer 
Nasdaq  subscribers  alternative  avenues 
for  trade  executions  outside  of 
traditional  telephone  contact  in  the 
event  of  emergency  market  conditions. 
The  NASD  is  proposing  to  charge  a 
monthly  $25  fee  for  eadi  subscriber  to 
Nasdaq  Workstation™  and  Digital 
Interface  Service  that  is  capable  of 
utilizing  the  SOES  or  SelectNet  services 
in  order  to  recover  the  cost  associated 
with  enhancing  the  systems  and  of 
maintaining  the  excess  computer 
capadty  to  utilize  them  in  extreme 
market  conditions.  The  annual  revenues 
to  be  derived  from  this  emergency 
systems  fee  wiil  offset  continuing 
development  and  operational  expenses 
associated  with  the  system. 

Additionally,  the  NASD  is  proposing 
service  charges  for  the  SelectNet  screen- 
based  ti'ading  service  '  of  J4.00  per  side 
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per  transaction.  Modincations  to  the 
service  were  approved  by  the 
Commission  in  November,  1990,  and 
since  their  implementation,  the 
SelectNet  service  has  been  used  by 
members  to  facilitate  screen-based 
negotiations  and  iocked-in  executions 
for  transmission  to  clearing.  The  service 
charge  is  calculated  to  recover  the  costs 
of  developing  the  SelectNet 
modifications  and  to  support  continued 
operation  of  the  system.  Costs  include: 
hardware  acquisition  and  software 
development  (depreciated  over  a  five 
year  period);  computer  operations  in  the 
primary  site  at  Trumbull,  Connecticut 
will  full  redundancy  in  the  back-up  site 
at  Rockville,  Maryland;  SelectNet 
utilization  of  the  Nasdaq  network; 
software  development  and  leases; 
market  surveillance  system 
development;  and  personnel  expenses 
associated  with  supporting  the  computer 
facilities  and  members'  operational 
concerns.  The  $4/side  transaction  fee 
was  derived  based  on  average 
executions  per  day  (1,800)  projected 
over  a  five  year  operational  cycle.  The 
NASD  polled  its  members  on  the  rate 
formula  to  be  used,  share-based  versus 
transaction-based,  and  the  membership 
responded  favorably  to  a  transaction- 
based  formula.  Therefore,  the  NASD 
calculated  the  transaction  charge  in 
response  to  members'  feedback,  in  line 
with  full  cost  recovery  for  development 
over  five  years  together  with  annual 
service  operating  cost.  Additionally,  the 
NASD  has  undertaken  to  review  the  fee 
schedule  as  experience  with  SelectNet 
warrants,  and  to  adjust  the  fees  in  the 
future  depending  on  utilization  of  the 
service  and  cost  of  future  enhancements 
and  operational  support. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act.  Section  15A(b)(5)  requires  that  the 
rales  of  the  Association  "provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  issuers 
and  other  persons  using  any  facility  or 
system  which  the  Association  operates 
or  controls."  The  monthly  service  charge 
for  SelectNet  and  SOES  availability  has 
been  established  in  order  to  maintain 
effective  order  delivery  and  execution 
systems  with  emergency  market 
capabihty,  and  the  SelectNet  fees  have 
been  established  to  recover 
development  and  operational  costs 
associated  with  the  service. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effecdveness  of  the 
Proposed  Rule  Change  and  Tmiing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A){ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder,  because  the  NASD  has 
designated  the  proposal  as  one 
establishing  or  changing  a  due,  fee  or 
other  charge  imposed  by  the  self- 
regxdatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argvunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
Inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  [insert  date  21  days 
from  the  date  of  publication). 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Dated:  January  24. 1991. 
Mugarat  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  91-2185  Filed  1-29-91;  8:45  am] 
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[ReiMM  No.  34-28816;  Rl«  No.  SR-NASO- 
90-58] 

Seif-Reguiatory  Organization*; 
Propoaad  Rule  Chang*  by  National 
A**oci*tion  of  S*curtti**  D*al*rs,  Inc. 
R*iating  to  Wrlttan  Notification  of 
Empioyar  M*mb*r*  and  Exacuting 
M*mb*rs  by  A**ociat*d  P*rson 
Regarding  With  Each  M*mb*r 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  October  25, 1990.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rogulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  section 
19(b)(1)  under  the  Act.  the  NASD  is 
herewith  filing  a  proposed  rule  change 
to  Article  III,  section  28(c)  of  the  NASD 
Rules  of  Fair  Practice.  The  NASD 
proposed  to  amend  section  28  to  require 
an  associated  person  to  provide  the 
following  notice  in  writing:  (1)  To  his  or 
her  employer  prior  to  opening  or  placing 
an  initial  order  in  a  securities  accoun; 
with  another  member;  and  (2)  to  the 
executing  member  of  his  or  her 
association  with  the  employer  member. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Article  III.  section  28(c)  currentiy 
requires  a  registered  representative, 
prior  to  opening  an  account  or  executing 
trades  at  a  firm  other  than  his  ur  her 
employer,  to  inform  the  executing 
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member  firm  of  his  or  her  status  as  an 
associated  person.  This  provisi<Hi  does 
not,  however,  require  the  notice  to  be  in 
writing.  In  addition,  there  is  no  specific 
provision  in  the  Association's  Rules  of 
Fair  Practice  that  requires  the  registered 
representative  to  inform  his  or  her 
employer  member  that  he  or  she  is 
executing  trades  through  another  firm.' 
The  rule,  as  it  stands,  places  the  burden 
on  the  executing  member  to  notify  the 
employer  member  and  to  provide 
duplicate  confirmations  or  such  other 
information  as  the  en^jloyer  member 
may  require.  At  present  many,  but  not 
all  firms  have  internal  compliance 
procedures  requiring  that  notice  be 
given  to  the  employer.  If  such 
notification  were  required,  the  NAM) 
believes  that  it  might  allow  member 
firms  to  more  directly  detect  the 
existence  of  possible  rule  violations, 
including  potential  insider  trading  by 
associated  persons. 

At  its  May  meeting,  the  Board  of 
Governors  approved  the  solicitation  of 
member  comment  on  a  proposed 
amendment  to  Article  III,  section  28  of 
the  Rules  of  Fair  Practice.  In  Notice  to 
Members  90-50  (August  1990),  the  NASD 
requested  member  comments  on  a 
proposal  which  would  amend  Article  III. 
section  28  not  only  requiring  the  written 
notification  of  both  members,  but  also 
requiring  the  employing  member  to 
approve  the  initial  trade  or  opening  of 
the  account  Based  upon  comments 
received,  the  Board  of  Governors,  at  its 
September  meeting,  determined  to 
amend  the  proposal  to  eliminate  the 
approval  requirement.  Comments 
received  are  discussed  in  Subsection  C 
below. 

The  NASD,  therefore,  proposed  to 
amend  section  28  to  require  an 
association  person  to  provide  notice  in 
writing  (1)  to  his  or  her  employer  prior  to 
opening  or  placing  an  initial  order  in  a 
securities  account  with  another  member 
and  (2)  to  the  executing  member  of  his 
or  her  association  with  the  employer 
member. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  v«th  the 
provisions  of  section  15A(b](6)  of  the 
Act  which  requires,  in  pertinent  part, 
that  the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest  in  that 
the  proposed  rule  change  will  provide 


>  The  tnnsactioai  tub)ect  to  Mction  28  are  not 
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informatkm  to  emi^oyers  of  associated 
persons  who  have  aooounts  or  execute 
trades  throvgh  another  member  that  will 
assist  the  employer-member  in  detecting 

possible  securities  law  violations. 

B.  Self-ReguJatory  Organizatica's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  Notice  to 
Members  90-50  (August  1990),  and 
differed  slighUy  from  the  version 
proposed  herein.  The  NASD  received 
seventeen  comment  letters  on  the 
amendment  as  originally  proposed.  Nine 
were  generally  in  favor,  six  were 
generally  opposed,  and  two  were 
opposed  as  a  result  of  misunderstanding 
the  proposal. 

The  Initial  version  of  the  proposed 
rule  change  included  a  provision  that 
would  have  required  the  employer 
member  to  specifically  approve  the 
initial  trade  or  opening  of  the  account 
Based  on  the  comments  received,  the 
NASD  decided  to  amend  the  proposal  to 
eliminate  the  approval  requirement 

Of  the  favorable  comments,  two 
letters  received  were  in  strong  support 
of  the  amendment  as  originally 
proposed.  Five  favorable  comments 
were  received  which  recommended 
minor  changes  or  clarifications.  Two 
letters  were  received  which  supported 
the  written  notification  requirement,  but 
strongly  opposed  the  approval 
requirement  which  has  now  been 
deleted.  Two  letters  contained 
comments  which  suggested  the 
commentors  did  not  fully  understand  the 
terms  of  the  proposed  amendment 

Six  comments  in  opposition  to  the 
proposal  were  submitted  by  members 
with  limited  securities  businesses.  A 
number  of  these  commentors 
recommended  that  the  proposed 
amendment  be  limited  to  member  firms 
with  general  securities  licenses  and 
firms  conducting  a  ti-aditional  retail 
brokerage  business,  and  that 
exemptions  be  created  for  specialty 
firms  such  as  life  insurance  companies 
and  broker-dealers  engaged  exclusively 
in  the  sale  of  variable  products  or 
limited  partnership  interests.  They 
argued  that  the  amendment's  impact 
was  unduly  harsh  on  the  limited  broker- 
dealers  without  justification  of  a 
reasonable  benefit  to  the  industry. 


After  consideration  of  these 
comments,  the  NASD  was  of  the  opinion 
that  the  elimination  of  the  approval 
requirement  would  reduce  the 
responsibility  of  limited  broker-dealers, 
thereby  alleviating  what  may  have  been 
interpreted  as  an  onerous  burden.  The 
Association  decided  that  notification  of 
each  firm  of  the  opening  of  an  account 
should  still  be  required,  while  allowing 
the  firms  to  decide  independenUy  in 
what  manner  to  respond.  The 
requirement  that  an  employer  member 
receive  notification  is  far  less 
burdensome,  in  the  NASD's  opinion, 
than  the  requirement  that  the  employer 
member  approve  the  opening  of  the 
account  or  initial  trade. 

In  additioa  the  amendment  would 
provide  additional  assurances  that  the 
registered  representativfc  the  employer 
member  firm,  and  the  executing  member 
firm  have  satisfied  their  respective 
obligations  under  the  federal  securities 
laws  and  die  Rules  of  Fair  Practice.  The 
NASD  behevea  that  the  amendment 
would  also,  among  other  things,  prevent 
instances  in  which  trades  may  be  made 
on  inside  information  because  the 
employer  member  was  not  aware  of  the 
existence  of  the  account  with  another 
member.  For  these  reasons,  the 
Association  believes  that  the  rule 
amendment  as  currently  proposed  for 
member  vote,  is  necessary  and 
appropriate. 

Several  comment  letters  raised  the 
concern  that  all  b-ades  by  an  associated 
person  through  a  non-employer  member 
would  be  subject  to  section  2&.  That  is 
not  the  intention  of  the  NASD.  This 
amendment  will  require  notice  only 
prior  to  the  opening  of  an  account  or.  in 
the  event  an  associated  person  makes  e 
trade  without  opening  an  account  prior 
to  the  execution  of  the  initial  order. 
Written  notification  will  not  be  required 
for  any  subsequent  trades. 

III.  Date  of  EffsctiveoMS  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determme 
whether  the  proposed  rule  change 
should  be  disapproved 
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rv.  SoUdtation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendment, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commisaion 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  20, 1991. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 

Dated:  January  24, 1991. 
Margant  H.  McFarlaod. 
Deputy  Secretary. 

[FR  Doc.  91-2186  Filed  1-29-91;  8;45  am] 
■tLUM  COOC  M>10-01-M 

[RdMwe  No.  34-2S814;  File  No.  SR-NYSE- 
91-01] 

SeH-Reguiatory  Organizations;  Filing 
and  Immadiata  Effactivtnasa  of 
Proposad  Ruia  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
EstabNshIng  a  Uating  Fee  Schedule  for 
Short-Term  Sacurftiea 

Pursuant  to  section  9(b)(l]  of  the 
Securities  Exchange  Act  of  1934,  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  on  January  4, 1991,  the  New 
York  Stock  Exchange,  Inc..  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
( 'Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organziation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE,  pursuant  to  Rule  19b-»  of 
t;ie  Act,  submitted  a  proposed  rule 
change  to  add  section  902.04  to  the 
Listed  Company  Manual  to  establish  a 


listing  fee  schedule  for  short-term 
sectirities.  Short-term  securities  are 
defined  by  the  Exchange  as  those 
securities  having  a  term  of  less  than  five 
years. 

The  text  of  the  proposed  rule  change 
available  at  the  Office  of  the  Secretary, 
NYSE  and  at  the  Commisaion. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  NYSE  has  recently  adopted  a 
series  of  listing  standards  for  short-term 
special  purpose  securities  [e.g.  index 
warrants,*  foreign  currency  warrants,* 
contingent  value  rights,'  etc.). 

Given  their  short-term  nature,  the 
NYSE  deems  it  appropriate  to  stablish  a 
specific  fee  schedule  for  these  securities 
rather  than  utilize  the  schedule 
applicable  to  common  stock.* 

The  proposed  fee  schedule  for  short- 
term  securities  represents  50%  of  the 
fees  for  common  stock.' 


'  See  Securities  Exchange  Act  Release  No.  28153 
dune  28.  1990).  55  FR  27734  (July  5, 1990)  (File  No. 
SR-NYSE-90-7). 

'  See  Securities  Exchange  Act  Release  No  24687 
(I'jly  &  1987).  52  FR  26618  (July  15.  1987)  (File  No. 
SR-N'YSE-87-19). 

» See  Securities  Exchange  Act  Release  No.  28072 
(May  30. 1990).  55  FR  23166  (June  5, 1990)  (File  No. 
SR-NYSE^-90-15). 

•  The  Exchange  proposes  to  establish  an  initial 
fee  and  a  continuing  annual  fee  for  short  term 
securities.  The  NYSE  has  staled  that  it  will  not 
charge  an  original  fee  for  short  term  securities  under 
902.20  of  the  Listed  Company  Manual  Telephone 
conversation  between  Linda  Simplicio.  NYSE,  and 
Diana  Luka-Hopson.  Commission,  on  January  18, 
1991 

•  The  Exchange  proposes  to  charge  an  initial  fee 
for  short-term  securities  which  ranges  from  $7,375  to 
$950  per  million  shares  issued.  Tlie  Exchange 
proposes  to  charge  a  continuing  annual  fee  which 
ranges  from  $7,315  to  $36,400  based  on  the  number 
of  shares  issued. 


(2)  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  t.nong  its  members  and 
other  persons  using  its  facilities. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Conunission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW, 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
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450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No.  SR- 
NYSE-91-01  and  should  be  submitted  by 
February  20. 1991 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  January  23, 1991. 

Maisaret  H.  McFailand. 

Deputy  Secretary. 

[FR  Doc.  91-2187  Filed  1-29-91;  8:45  am] 

BILUNQ  COOC  SOIO-OI-II 


[Release  No.  34-2niB;  Rle  No.  SR-PTC- 
90-111 

Self-Regulatory  Organbationr, 
Partldpantt  Trutt  Company,  Rling  and 
immadiata  Effaeth^anasa  of  Propoaad 
Rule  Change  Relating  to  a  Change  of 
the  Starting  Time  for  Ita  On-Une 
Syatam 

January  24, 1991. 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b),  notice  is  hereby  given 
that  on  December  28, 1990.  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Conmiission 
("Commission")  the  proposed  rule 
change  (SR-4TC-00-11)  as  described  in 
Items  L  n.  and  m  below,  which  items 
have  been  prepared  by  PTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

i.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  changes  the 
star ..  ;  time  for  PTC's  on-line  system 
from  7  a.m.  to  8  a.m.  eastern  standard 
time  ("est").> 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  ttie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  statutory  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  PTC 


*  PTC*  on-line  tystam  is  its  computer  system 
used  to  process.  Innhirilng  and  of  day  netting,  its 
participants'  transte*  and  pledget  of  eligible 
securities.  At  starting  ttma,  PTC  Iwgint  processing 
the  transactioiis  that  have  baea  submitted  by 
particlpantt  to  PTC  in  b«dk  prior  to  starting  time. 


has  prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  starting  time  for 
PTC's  on-line  system  from  7  a.m.  to  6 
a.m.  est.  Among  other  considerations,  an 
8  a.m.  start  is  consistent  with  the 
practice  of  securities  clearing, 
transferring,  and  netting  entities. 

The  statutory  basis  is  the  requirement 
under  section  17A(b)(3)(F)  of  the  Act 
that  the  rules  of  a  clearing  agency  must 
be  designed  to  promote  the  prompt  and 
accurate  clearance  and  setUement  of 
securities  transactions.  The  proposed 
rule  change  promotes  the  prompt  and 
accurate  clearance  and  setUement  of 
transactions  in  securities  deposited  with 
PTC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  perceive  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

PTC  has  not  solicited  and  does  not 
intend  to  solicit  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 

m.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  paragraph  (e) 
of  Rule  19b-4. 17  CFR  240.19b-4. 
because  the  proposal  effects  a  change  in 
an  existing  service  of  a  registered 
clearing  agency  that  (i)  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  the  clearing  agency  for  which 
it  is  responsible  and  (ii)  does  not 
significantiy  affect  the  respective  rights 
or  obligations  of  the  clearing  agency  or 
persons  using  the  service.  At  any  time 
within  sixty  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
summarily  may  abrogate  such  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  paragraphs  (1)  and  (2)  of  section 
19(b)(2)  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest  for  the 


protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^et  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Conmiission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Sti^et  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  PTC.  All 
submissions  should  refer  to  File  No.  SR- 
PTC-90_11  and  should  be  submitted  by 
February  20, 1991. 

For  the  Commissioa  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  91-2188  Filed  1-29-81;  8:45  am) 
BiULIMO  CODE  SOIO-OI-M 


SeH-Regulatory  Organlzatlona; 
Applicatlona  for  UnHatad  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stodt  Exchange, 
Inc. 

January  24, 1991. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Blackstone  Strategic  Term  Trust  Common 

Stock,  $0.01  Par  Value  (FQe  No.  7-6510) 
Catellus  Development  Conunon  Stock.  $0.01 

Par  Value  (File  No.  7-6511) 
Conseco,  Inc..  Common  Stock  No  Par  Value 

(File  No.  7-6512) 
Uidlaw,  Inc.,  Class  A  »  B  Shares,  No  Par 

Value  (FUe  No.  7-6513) 
Nuveen  Investment  Quality  Municipal  Fund. 

Inc.,  Common  Stock,  No  Par  Value  (File  No 

7-6514) 
OEA,  Inc.,  Common  Stock  $0.10  Par  Value 

(File  No,  7-6515) 
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Piaeknda,  Inc.  Commoo  Stock.  No  Pu  Vahie 

(TOt  Nol  7-0810) 
Quettar  Corp^  Common  Stock.  $2.50  Par 

Valua  (FUa  Na  7-i617) 

These  Mcuritiea  an  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  14, 1991, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applicatioa  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  ^fW.,  Washington.  DC 
20549.  Following  &is  opportunity  for 
hearing,  the  Commission  will  approve 
the  apphcation  if  it  finds,  based  upon  aU 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  sndi  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  CommHitow.  by  tka  Divinoa  of 
KUikat  ReguUtioD.  pmuant  to  delegated 
anthority. 
loaathan  G.  Kata. 
Secretary. 
[FR  Doc.  n-«91  FUed  1-29-91:  8:45  am] 


[R«L  Na  IC-179S6;  t12-75M] 

Advance  Rom  Cofp^  Application 

January  22. 1991. 

AOINCY:  Securities  and  Exchange 

Commission  ("SEC'). 

AcnoK  Notice  of  appUcatian  for 

exemption  nndcr  the  Investment 

Compisny  Act  of  19*0  (the  -IftW  Act"). 

AmjCANT:  Advance  Ross  Corporation 

("Appbcant"). 

MUVANT  l«40  ACT  ttcnow;  Order 

requested  under  section  6(c)  of  the  1940 

Act 

MMMARV  OP  APMXATWN:  Applicant 

seeks  a  conditianal  order  exempting  it 

from  all  provtoions  of  the  1940  Act  until 

May  27. 1991,  to  aiable  It  to 

consimmiate  an  acquisition  or  take  other 

appropriate  action  so  as  to  cease  being 

an  investment  company  under  the  1940 

Act 

nuNO  DATE  The  application  was  filed 

on  September  24, 1990,  and  amended  on 

January  10. 1991 

HKANMQ  ON  NOTVICATION  OP  HEAIOtfa: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writiag  to  the  SEC's 
Secretary  and  serving  Appticant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  S-.30  p  jn.  on 
February  15, 1991.  and  should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
AODRESSES:  Secretary.  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicant  111  West  Monroe  Street. 
Chicago,  Illinois  60603. 
TOM  FUHTHCR  information  CONTACT 

Robert  A.  Robertson,  Staff  Attorney,  at 
(202)  504-2283.  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management.  Office  of 
Investment  Company  Regulation). 
•UPfUMtNTAIIY  If^OWMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  ■  fee  at  the  SECs 
Public  Reference  Branch. 

AppHcanf  s  Representations 

1.  Applicant  represents  that  it  is 
engaged,  through  its  subsidiaries,  in  the 
manufacturing,  distribution  and 
instaUation  of  electrostatic  precipitators 
for  pollution  control.  Applicant  also 
owns  more  than  a  25%  interest  in  Utah 
Shale  &  Land  Minerals  Corporation 

( "USLMC),  which  owns  mineral 
properties  in  Utah,  and  a  13.8%  interest 
in  NaTec  Resources,  Inc.  ("NaTec"), 
which  is  engaged  in  the  control  of 
pollutants  commonly  associated  with 
add  rain. 

2.  Applicant  has  been  a  reporting 
company  under  the  Securities  Exchange 
Act  of  1934  (the  1934  Act "]  since  the 
mid-19eo's,  and  its  common  stock  ia 
traded  on  the  NASDAQ  National 
Market  System. 

3.  For  some  time  prior  to  October  30, 
1989,  Applicant  relied  on  rule  3a-l  imder 
the  1940  Act  in  order  not  to  be  deemed 
an  "investment  company"  as  defined  in 
section  3(a)(3}  of  the  1040  Act  Section 
3(aH3)  generally  provides  that  an 
investment  company  includes  any  issuer 
that  is  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns 
Investment  securities  having  a  value 
exceeding  40  per  centum  of  the  value  of 
such  issuer's  total  assets  on  an 
unconsolidated  basis.  However,  rule  3a- 
1  generally  provides  that  an  issuer  will 
not  be  deemed  an  investment  company 
under  section  3(a)(3)  if  no  more  than  4SX 
of  the  company's  total  assets  consists  of 
securities  and  no  more  than  45%  of  the 


company's  net  income  after  taxes  is 
derived  from  securities,  with  certahi 
securities  exdoded  from  these 
calculations.  These  excluded  securities 
indude,  among  other  things,  securities 
Issued  by  companies  that  are  controlled 
primarily  by  such  issuer  and  through 
which  such  issuer  engages  in  a  non- 
investment  company  business.  Prior  to 
October  30, 1989,  AppUcant 
presumptively  controlled  both  USLMC 
and  NaTec  within  die  meaning  of 
section  2(a)(9)  of  the  1940  Act  because  it 
then  owned  more  than  25%  of  the 
outstanding  common  stock  of  each 
company. 

4.  On  October  30, 1989,  NaTec  (then 
named  Industrial  Resources,  Inc.) 
consimmiated  an  exchange  transaction 
(tlie  "Exchange  Transaction")  with  its 
joint  venture  partner.  CRSS,  Inc. 
("CRSS"),  in  NaTec  Mines,  Ltd.  In  the 
Exchange  IVansaction.  CRSS  exchanged 
its  entire  ownership  interest  in  NaTec 
Mines,  Ltd.  and  a  further  capital 
contribution  for  a  44.8%  interest  in 
NaTec  Tliis  resulted  in  Applicant's 
interest  in  NaTec  being  dihited  to  13.8% 
from  m(»e  than  25%  and  Applicant  not 
being  able  to  rely  on  rule  3a-l. 

6.  After  the  Exchange  Transactioo, 
Applicant  relied  on  rule  3a-2  under  the 
1940  Act  the  one-year  safe  hartxu-  for 
transient  investment  companies,  in 
order  to  not  register  under  the  1940  Act 
Rule  3a-2  genoally  provides  that  an 
issuer  is  denned  not  to  be  engaged  in 
the  business  of  investing,  reinvesting, 
owning,  holding  or  trad^  in  securities 
for  a  period  of  time  not  to  exceed  one 
year  provided,  the  issuer  has  a  bona 
fide  intent  to  be  engaged  in  a  business 
other  than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities. 
Since  the  Exchange  Transaction, 
Applicant  has  searched  for  a  non- 
investment  company  diat  it  may  acquire 
so  as  to  not  come  within  the  definition 
of  an  investment  company.  However, 
Applicant  has  been  unsuccessful  in  the 
one  year  time  period  and,  therefore,  is 
seeking  a  conditional  exemption  from 
the  1940  Act  for  die  period  ending  May 
27, 1991. 

Applicant's  Legal  Analysia 

1.  Applicant  is  an  investment 
company  widiin  the  meaning  of  section 
3(a)(3]  of  the  1940  Act  because  it  owns 
investment  securities  having  a  vahie  of 
more  than  40%  of  its  assets  on  an 
unconsolidated  basis.  AppUcant  seeks  a 
conditional  order  under  section  6(c)  of 
the  1940  Act  for  the  period  ending  May 
27, 1991,  to  enable  it  to  consimmiate  an 
acquisition  or  take  other  appropriate 
action  so  as  to  cease  being  an 
inveetment  company  under  the  1940  Act 
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2.  Section  e(c)  authorizes  the  SEC  to 
issue  a  conditional  or  unconditional 
exemption  from  any  provision  of  the 
1940  Act  or  rule  thereunder  if  the 
exemption  is  "necessary  or  appropriate 
in  the  public  interest"  and  is  "consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  (the  1940  Act)." 

3.  Also,  in  response  to  requests  for  no 
action  positions,  the  staff  of  the  SEC  has 
examined  the  following  factors  to 
determine  if  a  transient  investment 
company  should  be  allowed  additional 
time  to  not  come  within  the  scope  of  the 
1940  Act:  "(1)  Whether  the  failure  of  the 
company  to  become  engaged  in  a  non- 
investment  business  or  excepted 
business  or  liquidate  within  one  year 
was  due  to  factors  beyond  its  control; 
(2)  whether  the  company's  officers  and 
its  employees  during  that  period  tried,  in 
good  faith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  of  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  (3)  whether  the 
company  invested  in  securities  solely  to 
preserve  the  value  of  its  assets." 
Mededentic  Mortgage  Corp.  (pub.  avail. 
May  23, 1964).  These  same  factors  are 
relevant  to  a  determination  under 
section  6(c]  that  an  order  should  be 
issued  under  like  circiunstances.  See, 
e.g.,  Alleghany  Corporation,  Investment 
Company  Act  Release  Nos.  14422  (Mar. 
15, 1985)  (notice)  and  14470  (Apr.  15, 
1985)  (order). 

4.  Applicant's  failure  to  consummate 
an  acquisition  of  a  non-investment 
company  business  within  the  one  year 
safe  harbor  period  was  due  to  factors 
beyond  its  control.  Applicant  views 
itself  as  a  participant  in  the 
environmental  industry  and  is 
concentrating  its  efforts  in  acquiring 
companies  related  to  the  environmental 
area.  Within  the  past  year.  Applicant  or 
the  investment  banking  firm  that  it 
retained,  reviewed  over  thirty 
acquisition  possibilities,  many  of  which 
are  still  under  consideration.  Industries 
in  the  environmental  area  currently  are 
reacting  to  the  passage  of  the  Clean  Air 
Act  Amendments  of  1990.  Thus,  the 
timing  and  negotiation  of  an  acquisition 
in  this  area  is,  in  large  part  beyond 
Applicant's  control.  In  addition, 
AppUcant  claims  that  the  collapse  of  the 
market  for  highly  leverage  bonds,  the 
enactment  of  new  banking  regulations 
and  the  bankruptcy  of  major  securities 
brokerage  houses  have  disrupted  the 
acquisition  market  Moreover,  Applicant 
states  that  many  target  companies 
steadfastly  have  refused  to  accept  offers 
for  anything  less  than  they  could  have 


received  in  the  middle-1980's,  while 
ignoring  the  radically  changed  market 

5.  Applicant  also  has  tried  in  good 
faith  to  effect  an  acquisition  of  a  non- 
investment  company  business.  It  has 
retained  Allen  &  Company  Incorporated, 
an  investment  banking  fim,  as  its 
financial  adviser  to  assist  it  in 
formulating  a  couree  of  action.  It  also 
has  circulated  an  "Acquisition 
Memorandum"  in  an  effort  to  locate 
additional  acquisition  candidates. 
Applicant  has  reviewed  over  thirty 
acquisition  candidates  within  the  past 
year,  and  currentiy  is  in  preliminary 
discussions  with  several  specific 
companies  engaged  in  similar  activities 
as  Applicant. 

6.  Consistent  with  the  goal  of  asset 
preservation.  Applicant's  cash  holdings 
have  been  and  continue  to  be  invested 
in  conservative,  non-speculative,  highly 
liquid  investments  including  U.S. 
Treasury  Bills  and  high-grade  short-term 
commercial  paper.  Applicant's 
investments  are  made  without  the  day- 
to-day  involvement  or  supervision  by 
members  of  senior  management  or  its 
board  of  directors. 

7.  Applicant  represents  that  the 
requested  relief  is  necessary  in  order  to 
allow  it  to  consummate  an  acquisition 
transaction.  It  also  submits  that  the  1934 
Act  regulatory  framework  to  which  it  is 
subject  together  with  the  conditions  to 
which  it  has  agreed  are  appropriate  and 
sufficient  for  the  protection  of  investors. 
Lastiy,  Apphcant  beUeves  that 
conditionally  exempting  it  from  the 
provisions  of  the  1940  Act  would  be 
consistent  with  the  purposes  fairly 
intended  by  the  1940  Act. 

Applicant's  Conditions 

Applicant  has  agreed  that  the 
requested  exemptive  order  will  be 
subject  to  the  following  conditions: 

1.  During  the  term  of  this  order. 
Applicant  will  refrain  from  investing, 
reinvesting,  owning  holding  or  trading  in 
securities  for  speculative  purposes. 

2.  Applicant  will  comply  with  sections 
9, 17(a),  17(d).  17(e),  36  and  37  of  the 
1940  Act  as  if  it  were  a  registered 
investment  company,  and  with  section 
17(0  of  die  1940  Act  including  as 
provided  in  rule  17f-2  thereunder,  as  if  it 
were  a  registered  management 
investment  company:  Provided, 
however,  That  (a)  In  the  event  that 
Applicant  holds  shares  of  or  invests  in 
money  market  mutual  funds,  such 
investments  may  be  registered  in 
Applicant's  name  on  the  books  of  said 
funds  notwithstanding  any  requirements 
of  section  17(f)  and  the  rules  thereunder 
(b)  Applicant  may  not  comply  with 
sections  17(a)  and  17(d)  of  die  1940  Act 
with  respect  to  Applicant's  "Thrift  and 


Savings  Plan,"  a  long-standing  employee 
benefit  plan,  established  on  April  1, 
1977,  open  to  all  employees  of  Applicant 
and  Applicant's  wholly-o%vned 
subsidiaries.  Advance  Ross  Electronics 
Corporation  and  Advance  Ross  Steel 
Company,  having  over  one  year  of 
service  with  the  Applicant  and  (c)  in  the 
event  that  Applicant  otherwise  believes 
that  compliance  with  sections  17(a)  and 
17(d)  of  the  1940  Act  is  exceedingly 
detrimental  to  the  operation  of 
Applicant's  ongoing  non-investment 
businesses.  Applicant  may  apply  for 
further  exemptive  relief 

3.  During  the  term  of  this  order. 
Applicant  will  not  purchase  or 
otherwise  acquire  any  additional 
securities  other  than  seoirities  that 
qualify  as  "high  quahty"  investments,  as 
defined  in  rule  2a-7(a)(2)(iv)  of  the  1940 
Act,  except  tiiat  Applicant  may  make 
equity  investments  in  connection  with 
the  acquisition  of  majority  owned 
subsidiaries  that  are  not  investment 
companies,  as  defined  in  section  3(a)  of 
the  1940  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariaod. 
Deputy  Secretary' 
[FR  Doc.  91-2192  Filed  1-29-91;  8  45  am] 
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[Rel.  No.  IC-17956;  812-72041 

Industrial  Series  Trust,  et  al4 
Application 

January  24. 1991. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPUCANT8:  Industrial  Series  Trust  (the 
"Trust");  The  Mackenzie  Funds,  Inc.  (the 
"Company"):  any  future  series  of  the 
Trust  or  Company;  and.  any  future 
investment  company  for  which 
Mackenzie  Investment  Management 
Inc..  Mackenzie  Financial  Corporation 
or  one  of  their  subsidiaries  or  affiliates 
serves  as  an  investment  adxisor 
(individually,  a  "Fund."  collectively,  the 
"Funds");  together  with  Mackenzie 
Investment  Management.  Inc.  ("MIMI") 
and  Mackenzie  Financial  Corporation 
(MFC"). 

RELEVANT  19*0  ACT  SECTION:  Exemptioii 
requested  under  section  17(d)  of  the  Act 
and  rule  17d-l  thereunder. 
SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  to  permit  the  operation  of 
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a  joint  trading  acooant  In  repurchase 
agreements. 

nUNO  OATtt:  The  application  wa«  fined 
on  April  7, 1969.  and  amended  on 
Aogint  14, 199a  and  January  11, 1991. 
HEAmM  ON  NOrmCATION  OF  HEAMNO: 
An  order  granting  the  application  will  be 
issued  unleu  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  19, 1991,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants,  In  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

»Oom%Ut  Secretary,  SEC  450  Fifth 
Street  NW..  Washington,  DC  20549; 
Applicants,  c/o  Mackenzie  Investment 
Management  Inc.,  700  South  Federal 
Highway,  suite  30a  Boca  Raton.  Florida 
33432. 

rOR  FUfTTHfn  mrORMATION  CONTACT 
Marc  Duffy.  State  Attorney.  (202)  272- 
2511,  or  Max  Berueffy.  Branch  Chief. 
(202)  272-3016  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 
SUPnAKNTARV  MFOMIATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  ReprasentatioDS 

1.  The  Trust  is  a  Massachusetts 
business  trust  currently  consisting  of 
eight  separate  series:  Mackenzie 
American  Fund,  Mackenzie  California 
Municipal  Fund,  Mackenzie  Cash 
Management  Fund  Mackenzie  Fixed 
Income  Fund.  Mackenzie  Government 
Securities  Trust  Mackenzie  National 
Municipal  Fund.  Mackenzie  New  York 
Mimicipal  Fund,  and  Mackenzie  North 
American  Total  Return  Fund.  The 
Company  is  a  Maryland  corporation 
currently  consisting  of  two  separate 
series:  Mackenzie  Canada  Fund  and 
Mackraizie  Growth  and  Income  Fund. 
The  Trust  and  the  Company  are  both 
open-end  investment  companies 
registered  under  the  Act. 

2.  MIMI,  a  wholly-owned  subsidiary 
of  MFC  is  the  Trust's  and  the 
Company's  business  manager  and 
distributor.  MIMI  is  also  the  investment 
adviser  to  Mackenzie  CaHfbmia 
Municipal  Fund.  Mackenzie  Cash 


Management  Fund,  Mackenzie 
Government  Securities  Trust,  Mackenzie 
Growth  and  Income  Fund.  Mackenzie 
National  Municipal  Fund.  Mackenzie 
New  York  Municipal  Fund  and 
Mackenzie  North  American  Total  Return 
Fund.  MFC  is  the  investment  adviser  to 
Mackenzie  American  Fund.  Mackenzie 
Canada  Fund  and  Mackenzie  Fixed 
Income  Trust.  (MIMI.  MFC  and  any 
future  subsidiary  or  affiliate  of  MIMI  or 
MFC  that  serves  as  investment  adviser 
to  any  Fund  are  together  referred  to  as 
the  "Adviser.") 

3.  Each  of  the  Funds  is  presently 
authorized  to  invest  in  repurchase 
agreements  and  has  established  certain 
systems  and  standards  that  will  apply  to 
all  joint  repurchase  agreement 
transactions.  These  include 
creditworthiness  standards  for  issuers 
of  repurchase  agreements  and 
requirements  that  the  repurchase 
agreements  will  be  fully  collateralized  at 
all  times. 

4.  Currently,  each  Fund  separately 
pursues,  secures  and  implements  its 
repurchase  agreements.  The  Adviser,  on 
behalf  of  the  Funds,  each  morning 
begins  negotiating  the  interest  rate  for 
repurchase  agreements  for  that  day  and 
identifying  the  securities  required  as 
coDateral.  The  estimated  amoimt  of  the 
required  collateral  is  based  on 
preliminary  information  indicating  the 
amount  of  the  current  day's  available 
cash  that  will  not  otherwise  be  invested 
that  day.  The  projection  may  be 
adjusted  during  the  day  to  reflect  any 
reductions  in  uninvested  assets  or  any 
additional  amounts  that  become 
available  during  the  day,  in  an  effort  to 
use  effectively  the  highest  appropriate 
portion  of  each  Fund's  assets. 

5.  Under  the  present  system,  there  can 
remain,  in  the  respective  account  of 
each  Fund,  some  amount  of  its  assets 
that  is  received  too  late  or  is  too  small 
to  be  effectively  invested  in  a  separate 
transactions  and/or  at  a  competitive 
rate.  Furthermore,  separtely  securing 
repurchase  agreements  resiilt  in  certain 
inefficiencies  and  increased  costs,  and 
limits  the  return  that  some  or  all  of  the 
Funds  could  otherwise  achieve. 

6.  The  Funds  therefore  seek  to  invest 
their  cash  balances  more  productively 
by  establishing  a  Joint  account  for  the 
purchase  of  entering  into  repurchase 
agreements.  If  the  requested  relief  is 
granted,  the  Funds  would  deposit  all  or 
a  portion  of  their  uninvested  cash 
balances  in  a  single  joint  account  the 
daily  balances  of  which  would  be  used 
to  enter  into  one  or  more  ovemi^t  (or 
weekend  or  holiday)  large  repurchase 
agreements  in  the  total  amount  equal  to 
the  aggregate  daily  balance  in  the 
accoont 


7.  The  Funds  Intend  to  maintain  the 
joint  repurchase  agreement  account  with 
The  First  National  Bank  of  Boston  as  the 
designated  custodian  bank.  However, 
the  Funds  may  use  another  custodian 
qualified  under  section  17  of  the  Act  in 
die  future  If  they  deem  it  in  their  best 
interest  to  do  so.  (The  First  National 
Bank  of  Boston  tc^ther  with  any  other 
qualified  custodian  are  together  referred 
to  as  the  "Custodian.") 

a  Particular  United  States  government 
obligations  to  be  held  as  collateral 
would  be  identified  and  the  Funds' 
custodian  bank  would  be  notified.  The 
securities  would  either  be  wired  to  the 
account  of  the  custodian  bank  at  the 
proper  Federal  Reserve  Bank, 
transferred  to  a  subcustodian  account  of 
the  Fund  at  another  qualified  bank  or 
redesignated  and  segregated  on  the 
records  of  the  custodian  bank  if  the 
custodian  bank  is  already  the  record 
holder  of  the  collateral  for  the 
repurchase  agreement 

9.  Each  of  the  Funds  would  participate 
in  the  proposed  joint  account  on  the 
same  basis  as  every  other  Fund  in 
conformity  with  its  fundamental 
investment  objectives  and  restrictions. 
Any  future  Funds  that  participate  in  the 
joint  account  would  be  required  to  do  so 
on  the  same  terms  and  conditions  as  the 
existing  Funds  have  set  forth  herein. 

10.  Applicants  believe  that  a  Fimd's 
investment  in  the  joint  account  will  not 
be  subject  to  the  claims  of  creditora, 
whether  brought  in  bankruptcy, 
insolvency  or  other  legal  proceedings,  or 
of  any  other  participant  Fund  in  the  joint 
account  Each  Fund's  liability  on  any 
repurchase  agreement  purchased  by  the 
joint  account  will  be  limited  to  its 
interest  in  such  repiuxhase  agreement 

11.  The  Adviser  would  have  no 
monetary  participation  in  the  joint 
account  but  woiild  be  responsible  for 
investing  amounts  in  the  accoimt 
establishing  accounting  and  control 
procedures  and  ensuring  the  equal 
treatment  of  each  fund. 

12.  Applicants  believe  the  Joint 
account  will  save  the  Funds 
transactions  fees,  allow  the  Funds  to 
negotiate  higher  rates  of  return  than  can 
be  obtained  for  smaller  repurchase 
agreements,  reduce  the  possibility  of 
errors  by  reducing  the  number  of  trade 
tickets,  and  allow  the  Funds  greater 
flexibility  in  the  management  of  their 
cash  balances  because  institutions 
entering  into  large  repurchase 
agreements  are  more  willing  to  increase 
the  amount  covered  by  the  repurchase 
agreement  than  they  would  be  in  the 
case  of  smaller  repurdiase  agreements. 
Applicants  estimate  diat  if  ttie  joint 
account  is  put  in  place,  the  Funds  would 
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experience  agigregate  annus}  savings  of 
approximetely  $3,250  in  transaction  fees. 
13.  The  Dkectors  and  lYustees,  as  the 
case  may  be,  of  {he  Fands  have  satisfied 
themscKes  that  tke  proposed  method  of 
operating  tile  joint  account  would  not 
result  in  any  conflicts  of  interest 
betweea  any  of  the  Funds  or  between  a 
Fuad  and  the  Adviser.  They  have  farther 
deterndncd  that  there  does  not  appear 
to  be  any  basis  upon  which  to  predkt 
greater  benefit  to  one  Fund  tfian  to 
another.  They  bevc  also  considered  that 
although  die  Adviser  would  gain  acme 
benefit  throu^  adhunistrative 
convenience  md  some  posatt^ 
reduction  in  derics)  costs,  the  primary 
beneficiaries  woald  be  the  Foadb  and 
their sbm-eheiden  becaase  the  joint 
accoont  would  be  a  more  effanent  and 
productive  way  of  adsBBiateriag  tbeae 
daily  investment  Umsectinns.  On  the 
basis  of  these  conaiderHtfons.  tiie 
EhnctoTS  and  Tnatzes  have  detemined 
that  the  operation  of  titt  joint  account 
would  be  free  of  any  inherent  fasaa 
favoring  one  Pmd  over  another  and 
should  ekminate  bias  due  to  size  or  lack 
thereof  in  any  traaaactios.  They  have 
furthw  detenniHed  that  future 
participation  in  such  jmnt  trading 
account  by  one  or  more  Funds  that  do 
not  pretentiy  exist  woold  not  alter  their 
conclBsioas  with  respect  to  partknpetion 
by  the  present  Fands  and  that  it  would 
be  desirable  to  permit  soch  fature 
participation  witkoot  the  necessity  of 
applying  far  an  aasendnient  to  the 
requested  order. 

Applicants'  Concfitions 

As  an  express  coaditioD  to  obtaining 
an  exemptive  order.  Applicants  agree  to 
operate  the  joint  account  according  to 
the  following  {HO<»dures: 

1.  A  teparate  designeted  custodial  cash 
account  would  be  established  at  the 
Custodian  into  wUcfa  eacii  Ftmd  wcraid 
deposit  all  or  a  portion  of  its  daily  uninvested 
net  cash  balances.  The  joiDt  account  would 
not  be  distinguishable  &om  any  other 
accounts  maintained  by  a  Fund  with  its 
custodian  b«nl(  except  tliat  monies  from  a 
Fund  win  be  deposited  on  a  commingled 
basis,.  The  accaunt  wriB  not  have  any  separate 
existence  which  will  have  inditaa  of  a 
separate  Isgal  entity.  The  sole  &inctk>n  of  the 
account  will  be  to  provide  a  convenient  way 
of  aggregating  individual  transactions  which 
would  otherwise  require  daily  management 
by  each  Fund  of  its  unim'eated  cash  balances. 

2.  Caeh  in  the  account  would  be  invested 
solely  in  repurchase  agreements 
collateraitaed  by  suitable  United  States 
goverment  obligations,  ke.,  obUgalions  issued 
or  guaranteed  as  to  principal  or  interest  by 
the  Govenunent  of  the  United  States  or  by 
any  of  its  agencies  or  instrumentanties.  Such 
repurchase  agreements  would  satisfy  the 
uniform  stnadardfl  set  by  the  Funds  for  such 
investments. 


3.  AB  kwestmente  held  by  ibe  joint  Kcotmt 
would  be  vahied  or  an  awieftiaed  coat  basis. 
Each  Pnnd  sabieet  to  an  sxenptive  order 
pf— <tHin  'HBhaikin  an  On  basis  of 
annctiKed  coat  or  the  ■•«  of  the  pcosy 
roundinf  aieted  of  pnojig  its  shaies,  or 
relyisv  afaa  RmIc  2a-7  uuler  tiv  Ad  for 
either  pnposB.  wouU  ose  the  avccais 
maSMrity  of  Ike  accanot  of  the  pnfpose  of 
computing  the  Fund's  averaca  pwtiolio 
matiirity  with  m^eeX  to  the  partian  W  its 
assets  held  in  such  account  on  that  img. 

4.  In  oida  to  assurt  that  tkere  would  be  no 
opportuni^  for  one  Fond  to  uaa  aoy  part  of  a 
bilsarr  on  the  account  credited  to  aootbar 
Fuod.  BO  Fund  would  be  allowed  to  ctsatK  a 
negative  balance  in  the  accoHnt  for  any 
reason,  although  it  would  be  permitted  to 
draw  down  its  entire  balance  at  SRy  time; 
each  Fund  shall  retain  the  sole  right*  of 
ownership  of  any  of  its  assets,  including 
interest  payable  on  the  assets  Invested  in  the 
uL'cuunt. 

5.  Each  Ftmd  wtniM  participate  in  the 
income  eamtd  or  accrued  in  the  atxuuiit 
including  all  instrnments  held  in  the  joint 
account  on  the  basis  of  the  pereentafe  of  the 
total  amowM  in  Ae  account  on  any  day 
represented  hf  its  share  of  the  account. 

6.  Each  FwuTs  deciaiBa  to  invest  in  (he 
aacooDt  shali  ke  solely  at  the  Fund's  option 
and  no  Fund  shall  be  o^igeted  to  invest  in  or 
to  maintein  any  mininsuni  amount  in  tiie 
account. 

7.  Each  Fwid's  investment  in  tiie  account 
shall  be  documented  daily  on  the  books  of 
each  Fund  as  well  as  on  the  Custodian's 
books. 

a.  All  repurchase  a^eements  will  Inve  an 
overnight,  over  the  weekend  or  over  a 
holiday  duration,  and  in  no  event  a  duratioo 
of  more  than  seven  days. 

9.  The  administration  ot  \he  joint  account 
would  be  writhin  the  fidelity  bond  coverage 
required  by  section  T7(g)  of  the  Act  and  rule 
17g-l  thereunder. 

10.  MIMI  win  administer  and  invest  the 
cash  balances  in  the  account  for  all  Funds 
and  win  not  collect  any  separate  fee  for  the 
managmecnt  of  the  accomrf. 

11.  The  Funds  and  the  Adviser  will  enter 
into  an  agreement  to  govern  the 
arrangements  m  accordance  with  the 
foregoing  prmciples. 

12.  The  Boards  of  Trustees  or  Directors  of 
the  existing  Ponds  and  of  future  Funds 
participating  in  the  account  ahaU  evaluate  the 
account  arrangements  anrmally,  and  shall 
continne  the  account  only  if  they  determine 
that  there  is  a  reasonable  likelihood  that  the 
account  will  benefit  the  Funds  and  their 
shareholders. 

13.  All  joint  sepurchaee  agreement 
transactions  wii  ha  eOected  in  accocdaiu:e 
with  Investment  Company  Act  ReL  Na  13005 
(February  2. 1983)  and  with  other  existing  and 
hiture  positions  taken  by  the  SEC  or  its  staff 
by  rule,  Interpretive  release,  no-action  letter, 
any  release  proposing,  reproposing,  or 
adopting  any  new  rule,  or  any  release 
proposing,  reprojjosing.  or  adopting  any 
amendments  to  any  existing  rule. 


For  the  Commission,  by  the  Division  of 
Investnent  ktanagenent,  unoer  duegalM 
authocily. 
Mafgsrat  H.  MeFMnand^ 

Deputy  Secietary. 

[FR  Doc.  91-2193  Filed  1-29-91;  8:45  am] 
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[Rol  NS.  IC-t79S7;  »12-etS2) 

PUgrtm  Short-Term  Multi-Market 
Income  FufkI,  et  al^  Application 

January  21 ISBL 

AAENCr  Secmnties  and  Exchange 

Commisaion  ("SeC"). 

ACTHMT  Notice  of  appBeatioB  for 

exemption  under  tiK  hvestBKRt 

Cowpany  Act  rf  19W  f*1M0  Acf  1, 

iWeuCANTa:  PUgrim  Short-Term  Mnlti- 
Market  bxaaae  Famk  Pilgrim  StisSegic 
Inveateent  Series;  and  PSgriiB 
Distributors  Corp.  (the  "Applicants  '). 

REL£VAMT  leee  ACT  seenona:  Order  for 
exemption  requested  ptnstwnt  to  section 
6(c)  of  the  1940  Act  from  the  provisions 
of  sections  2(a)f32J,  2(»K35).  22(c)  and 
22(d]  of  the  tmo  Act  and  rale  22c-l 
theretmder. 

SUMMARY  OF  APMJCATION:  Applicants 
seek  an  exemption  imder  section  6(c)  to 
permit  Applicants  to  impose  a 
contingent  deferred  sales  charge 
( "CDSCn  on  redemptions  of  tkeir  shares 
and  to  waive  the  CDSC  under  certain 
circumstances. 

nuNQ  date:  The  application,  filed  on 
December  2, 1987,  was  placed  on 
inactive  status  on  June  Z,  19U.  An 
Aaended  and  Restated  Application  was 
filed  on  December  19. 1990. 
HEARtNQ  ON  MTmCA-nON  Of  HEARINO: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicants  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  shouW  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  la  1991  and  should  be 
accompanied  by  proof  at  service  on  the 
Applicants,  in  the  form  of  an  affidavit 
or,  for  bwyers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
heasing  may  request  notification  by 
writing  to  the  SECs  Secrefar>'. 
addresses:  Secretary',  SEC,  450  5th 
Sti^et  NW.,  Washington.  DC  20549;  on 
behalf  of  Applrcants,  c/o  Pilgrim  Group 
Inc..  10100  Santa  Monica  Boulevard  Los 
Angeles,  Califomia  90067. 
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POM  PURTMcn  imfohmation  contact: 
Marc  Duffy.  Staff  Attorney.  (202)  272- 
2511.  or  Max  Berueffy.  Branch  Chief. 
(202)  272-3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
•U^fLIMKNTAnY  INFOMIATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicants'  Reprasentationa 

1.  Pilgrim  Short-Term  Multi-Market 
Income  Fund  ("PSMff")  and  Pilgrim 
Strategic  Investment  Series  ("PSIS")  are 
open-end.  management  investment 
companies  registered  under  the  1940 
Act.  PSMIF  currently  consists  of  three 
non-diversified  series  of  shares,  Pilgrim 
Short-Term  Multi-Market  Income  Fund. 
Pilgrim  Short-Term  Multi-Market  Income 
and  Fund  n  and  Pilgrim  Global  Cash 
Fund.  PSIS  consists  of  one  diversified 
series.  Pilgrim  High  Yield  Trust,  and  one 
non-diversified  series.  Pilgrim 
Adjustable  U.S.  Government  Securities 
Trust. 

2.  Pilgrim  Management  Corporation 
("PMC")  will  serve  as  investment 
adviser  and  manager  to  each  series  of 
both  PSMIF  and  PSIS.  Pilgrim 
Distributors  Corp.  ("PDC")  will  serve  as 
principal  underwriter  with  respect  to  the 
shares  of  each  series  of  both  PSMIF  and 
PSIS  and  will  receive  the  proceeds  of 
the  CDSC  described  below.  PMC  and 
PDC  are  wholly-owned  subsidiaries  of 
Pilgrim  Group  Inc. 

3.  Applicants  request  that  the 
exemption  sought  with  respect  to  Pilgrim 
Short-Term  Multi-Market  Income  Fund 
n.  Pilgrim  Global  Cash  Fund  and  Pilgrim 
Adjustable  US.  Government  Securities 
Trust  extend  to  other  investment 
companies  within  the  Pilgrim  Group  for 
whom  PDC  acts  as  principal  underwriter 
and  whose  shares  are  offered  and  sold 
substantially  on  the  same  basis  as  those 
described  in  the  Amended  and  Restated 
Application  or  whose  shares  may  be 
exchanged  for  such  shares  (collectively, 
the  "CDSC  Funds"). 

4.  Shares  of  Pilgrim  Short-Term  Multi- 
Market  Income  Fund  and  Pilgrim  High 
Yield  Trust  are  and  will  continue  to  be 
offered  with  a  front-end  sales  charge. 
Shares  of  Pilgrim  Short-Term  Multi- 
Market  Income  Fund  II.  Pilgrim  Global 
Cash  Fund  and  Pilgrim  Adjustable  U.S. 
Government  Securities  Trust  will  be 
offered  subject  to  a  CDSC.  The  amount 
of  the  CDSC  with  respect  to  Pilgrim 
Short-Term  Multi-Market  Income  Fund 
II  and  Pilgrim  Adjustable  U.S. 
Government  Securities  Trust  will  be 
4.0%  on  shares  redeemed  during  the  first 
year  after  purchase,  and  will  be  reduced 


at  a  rate  of  1%  per  year  over  a  specified 
number  of  years  from  the  date  of 
purchase  (the  "CDSC  Period"),  as  set 
forth  in  the  Prospectuses  of  these  Funds, 
so  that  redemptions  of  shares  held  after 
that  period  will  not  be  subject  to  a 
CDSC.  The  amount  of  the  CDSC  with 
respect  to  Pilgrim  Global  Cash  Fund  will 
be  1.0%  on  shares  redeemed  during  the 
first  year  following  their  date  of 
purchase  and  no  charge  will  be  imposed 
thereafter. 

5.  The  amount  of  deferred  sales 
charges,  and  the  length  of  the  CDSC 
Period,  applicable  in  the  future  to  CDSC 
Funds  may  difffer  from  those  described 
in  the  Amended  and  Restated 
Application. 

8.  A  CDSC  will  be  imposed  if  an 
investor  in  a  CDSC  Fund  redeems  an 
amount  that  causes  the  value  of  his 
account  with  such  Fund  to  fall  below  the 
total  dollar  amount  of  purchase 
payments  made  by  him  during  the 
applicable  CDSC  Period.  In  addition, 
even  when  the  value  of  the  investor's 
account  falls  below  the  total  dollar 
amount  of  the  purchase  payments  made 
by  the  investor  during  the  applicable 
CDSC  Period,  no  CDSC  will  be  imposed 
to  the  extent  that  the  net  asset  value  of 
the  shares  redeemed  does  not  exceed  (a) 
The  current  net  asset  value  of  shares 
purchased  during  other  than  the 
applicable  CDSC  Period,  plus  (b)  the 
current  net  asset  value  of  shares 
purchased  through  reinvestment  of 
dividends  or  capital  gains  distributions, 
plus  (c)  increases  in  the  net  asset  value 
of  the  investor's  shares  above  the  total 
amount  of  payments  for  the  purchase  of 
shares  of  the  CDSC  Fund  made  during 
the  applicable  CDSC  Period.  If  the 
current  net  asset  vdlue  of  shares 
redeemed  has  declined  below  the 
investor's  cost  due  to  the  CDSC  Fund's 
performance,  the  CDSC  will  be  applied 
to  the  current  value,  rather  than  to  its 
purchase  price. 

7.  Applicants  seek  exemptive  rehef 
authorizing  an  CDSC  Fune  to  waive,  or 
apply  other  scheduled  variations  to.  any 
applicable  CDSC  that  would  otherwise 
be  due  upon  redemption.  Currently,  it  is 
proposed  that  the  CDSC  will  be  waived 
with  respect  to  the  following 
redemptions  of  such  Funds'  shares:  (a) 
Redemptions  following  the  death  or 
disability  of  a  shareholder  (b) 
redemptions  in  connection  with  certain 
distributions  from  IRAs,  qualified 
retirement  plans  or  tax-sheltered 
annuities;  (c)  redemptions  of  shares  held 
by  officers,  directors/trustees  and  bona 
fide  full-time  employees  of  such  Funds 
and  other  Affiliated  Purchasers  (as 
defined  in  the  appUcation);  (d) 
involuntary  redemptions  of  shares  in 
accounts  that  do  not  meet  the  minimum 


balance  requirements;  and  (e) 
redemptions  the  proceeds  of  which  are 
reinvested  in  shares  of  the  same  CDSC 
Fund  within  thirty  days  of  such 
redemption.  These  categories  of  waivers 
are  more  fully  described  in  the 
application. 

8.  The  Applicants  do  not  currently 
intend  to  offer  any  exchange  privileges 
to  the  shareholders  of  CDSC  Funds. 
However,  any  such  exchange  privileges 
offered  in  the  future  would  be 
implemented  in  accordance  with  the 
provisions  of  rule  lla-3  and  proposed 
rule  60-10  under  the  1940  Act.  as  such 
Rule  is  currently  proposed  and  as  it  may 
be  reproposed.  adopted  or  amended. 

9.  In  addition  to  the  CDSC.  it  is 
proposed  that  CDSC  Funds  will  assist  in 
financing  the  distribution  of  their  shares 
pursuant  to  plans  of  distribution 
adopted  in  accordance  with  rule  12b-l 
under  the  1940  Act.  Pursuant  to  the 
distribution  plans  proposed  with  respect 
to  Pilgrim  Short-Term  Multi-Market 
Income  Fund  II.  Pilgrim  Global  Cash 
Fund  and  Pilgrim  Adjustable  U.S. 
Government  Securities  Trust  (the 
"Plans"),  each  such  Fund  will  pay  to 
PDC  a  monthly  distribution  fee  in  an 
amount  not  to  exceed,  on  an  annual 
basis.  0.75%,  0.65%  and  1.00%, 
respectively,  of  their  average  daily  net 
assets,  as  compensation  for  expenses 
incurred  by  PDC  in  connection  with  the 
offering  of  their  shares.  Distribution  fees 
paid  to  PDC  under  the  Plans  will  be 
used  to  cover  distribution  related 
expenses.  The  receipt  of  a  CDSC  by 
PDC  will  be  taken  into  consideration  by 
the  Boards  of  all  CDSC  Funds  in  their 
annual  review  of  such  Funds'  Plans. 

Applicants'  Legal  Conclusions 

1.  Applicants  submit  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act.  The 
CDSC  permits  shareholders  to  have  the 
advantage  of  more  investment  dollars 
working  for  them  at  the  time  of  their 
purchase  than  with  a  traditional  front- 
end  sales  charge.  Furthermore,  the 
schedule  of  deferred  sales  charges  for 
all  CDSC  Funds  will  comply,  to  the 
extent  applicable,  with  the  requirements 
of  section  26(d)  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers.  Inc. 

2.  The  Applicants  further  believe  that 
it  would  be  fair  and  equitable  and  in  the 
public  interest  and  in  the  interest  of 
CDSC  Fund  shareholders  for  the  CDSC 
Funds  to  be  permitted  to  waive  or  vary 
the  CDSC  in  the  maimer  described 
above.  In  each  of  the  situations 
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dMcribed  above  ^  redeeminf 
shareftekler  weidd  have  pnrchased 
shares  under  ekcurnvtaices  Aat  did  net 
re(|«jra  PDC  to  incw  fitbetantial 
addltknut)  distribatifln  expenses.  wcmW 
be  ■  mcBiber  of  a  clasa  of  shareholden 
that  is  favored  under  the  Federal  tax  or 
aecmitiea  baws  or  woidd  hsTe  had  no 
control  over  tfaa  timing  of  such 
redemptioii.  Futdurmorc  aay  new 
waiver  er  other  schedaled  variation  will 
be  ImpleTBented  only  after  the 
prospectuses  and  statements  of 
additional  information  of  the  CDSC 
Funds  affected  thereby  are  amended  or 
supplemented  to  describe  the  new 
waiver  or  variation. 

AppUcants'  Condition 

If  the  requested  exemptive  order  is 
granted.  Applicants  agree  that  they  will 
comply  with  the  provisions  of  proposed 
rule  6C-10  under  the  1940  Act, 
Investment  Company  Act  Rel.  No.  16619 
(Nov.  2, 1988).  as  such  Rule  is  currenUy 
proposed  and  as  it  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management  under  delegated  authority. 
Maigaiet  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  91-2194  Filed  1-29-81;  B:45  am] 
BaiJNO  cooc  toio-oi-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

'Generalized  System  of  Preferences 
(GSP);  Infomuition  on  Imports  During 
First  10  Months  of  1990  and  Invitation 
of  Comments 

summary:  This  notice  is  for  information 
only  and  has  no  legal  effect.  It  is 
provided  to  inform  the  public  of  certain 
import  statistics  covering  the  period 
January  through  October  1990  and  to 
afford  the  public  an  opportunity  to 
comment  on  certain  discretionary 
decisions  the  President  must  make  with 
respect  to  the  GSP  program.  These 
decisions  concern  the  GSP  "competitive 
need"  limits  set  forth  in  section  504(c) 
and  section  504(d)(2)  of  the  Trade  Act  of 
1974,  as  amended  (the  'Trade  Act")  (19 
U.S.C.  2464(c)  and  (d)(2)),  and  possible 
redesignation  of  beneficiaries  for 
articles  for  which  the  beneficiary  is 
CTurently  ineligible  for  GSP  duty-free 
treatment.  Presidential  decisions 
concerning  the  application  of 
competitive  need  limits  and  other 
product-related  decisions  stemming 
from  the  1990  Annual  Review  are 
expected  to  be  announced  on  or  about 
April  1.  and  implemented  on  July  1, 1991. 
FOR  FURTHER  INFORMA'nON  CONTACT. 

GSP  Subcommittee,  Office  of  the  United 


States  Trwie  Representative.  800 17tJi 
Sti-eet  NW.,  room  rt4.  Washington,  DC 
20506.  The  tBtephoiie  number  is  (202) 
395-e9n. 

SUPPLEMENTARY  iNFORMAfTlON:  Pursuant 
to  sectiea  504(c}.  any  GSP  eligible 
beneficiary  eountty  that  exported  to  the 
United  Stales  during  the  most  recent 
calendar  year  a  quantity  of  any  one  GSP 
eligible  article  in  excess  of  (1)  $25 
million  indexed  to  the  US.  Gross 
National  I^*oduct  CGNP]  since  1974.  or 
(2)  50  percent  of  the  value  of  total  U.S. 
imports  of  the  article,  is.  to  be  removed 
from  GSP  eligibility  not  later  tkaa  July  1 
of  the  next  calendar  year.  Based  on 
preliminary  data  and  subject  to  revision, 
the  dollar  limit  is  expected  to  be 
approximately  $93,104,970  for  calendar 
year  1990. 

As  a  result  of  the  Trade  and  Tariff  Act 
of  1984  (19  U.S.C.  2464(c)(2)),  a  general 
review  of  the  GSP  was  initiated  in  1985 
and  the  results  of  the  review  announced 
on  January  2, 1987  (52  FR  389).  The 
purpose  of  the  review  was  to  determine 
whether  beneficiary  countries  have 
become  sufficiently  competitive  in  GSP- 
eligible  products,  on  a  product  and 
country  specific  basis.  For  beneficiaries 
found  to  be  sufficienUy  competitive  with 
respect  to  a  product  the  percentage 
competitive  need  limit  was  reduced  to 
25  percent  and  the  dollar  limit  was 
reduced  to  $25  million,  indexed  to  the 
nominal  growth  of  U.S.  GNP  since  1984. 
Based  on  preliminary  data  and  subject 
to  revision,  the  dollar  limit  for 
beneficiaries  found  to  be  sufficienUy 
competitive  is  expected  to  be 
approximately  $36,351,466  for  the 
calendar  year  1990. 

Section  504(d)(2)  of  the  Trade  Act 
permits  the  President  to  disregard  the  50 
percent  "competitive  need"  limit  with 
respect  to  any  eligible  article  if  the  value 
of  total  imports  of  the  article  during  the 
most  recent  calendar  year  did  not 
exceed  $5  million,  adjusted  annually  to 
reflect  changes  in  the  U.S.  GNP.  This  de 
minimis  level  is  expected  to  be 
approximately  $10,934,136  for  calendar 
year  1990. 

A  proclamation  will  be  issued  to  be 
effective  July  1, 1991,  making  the 
adjustments  that  are  required  by  section 
504(c)  of  the  Trade  Act  and  announcing 
the  discretionary  decisions  referred  to  in 
this  notice,  on  the  basis  of  official  data 
covering  all  of  calendar  year  1990. 

It  should  be  emphasized  that  the 
information  set  forth  below  covers  only 
the  first  10  months  of  1990.  Partial  year 
data  is  being  published  now  to  provide 
the  maximum  possible  advance 
indication  of  adjustments  that  may  be 
made  to  meet  the  requirements  of 
section  504(c)  of  the  Trade  Act  and  to 


afford  the  opportum'ty  far  comiaent  on 
potential  discretionary  decisions. 

List  I  below  shows  specific  GSP- 
eligible  articles  £ar  beneficiaries  which 
have  already  exceeded  estimated 
competitive  need  limitatienB  (Le.  a 
beneficiary  auppBed  over  $83,104,970  or 
$36,351,466  ia  the  case  wfheie  a 
beneficiary  has  been  found  sufficiently 
competitive  in  the  product  daring 
January-October  1990)  or  have  been 
graduated  &om  the  GSP  in  earlier  years 
pursuant  to  tiie  President's  discretionary 
authori^. 

List  D  below  shows  beneficiaries 
which  are  approaching  the  competitive 
need  limitations  (i.e.  a  beneficiary 
accounted  for  over  47  percent  of  the 
value  of  total  U.S.  imports  and/ or  over 
$70  million,  or  in  the  case  where  a 
beneficiary  has  been  found  to  be 
sufficienUy  competitive,  over  22  percent 
and/or  $28  million  during  January- 
October  1990). 

List  in  below  shows  beneficiaries 
which,  despite  accounting  for  more  than 
50  percent  (or  25  percent  in  the  case  of  a 
beneficiary  found  sufficienUy 
competitive  in  a  product)  of  the  value  of 
total  U.S.  imports  of  an  article,  may  be 
eligible  to  receive  GSP  benefits  Uux)ugh 
the  de  minimis  waiver  (i.e.  where  a 
beneficiary  accounted  for  more  than  the 
applicable  percentage  limit  and  the 
value  of  total  U.S.  imports  of  the  item 
was  less  than  $10,934,136  during 
January-October  1989). 

List  IV  below  shows  beneficiaries 
which  are  currenUy  ineligible  for  GSP 
duty-free  treatment  but  which  may  be 
eligible  for  redesignation  to  GSP  status 
pursuant  to  the  President's  discretionary 
authority  (i.e.  a  beneficiary  accounted 
for  less  than  50  percent  or  25  percent  in 
the  case  of  products  determined  to  be 
sufficienUy  competitive,  of  the  value  of 
U.S.  imports  and  the  value  of  total  U.S. 
imports  was  less  than  the  apphcable 
dollar  limit  during  January-October 
1990).  All  written  commenU  wiUi  regard 
to  these  decisions  should  be  addressed 
to:  GSP  Subcommittee.  Office  of  the  U.S 
Trade  Representative,  600 17Ui  Sti^et 
NW..  room  414,  Washington,  DC  20506. 
All  submissions  should  conform  to  the 
information  requirements  of  15  CFR 
2007,  particularly  SS  2007.0,  2007.1(a)(1). 
2007.1(a)(2)  and  2007.1(a)(3). 
Furthermore,  each  party  providing 
comments  should  indicate  on  the  first 
page  of  the  submission  its  name,  HTS 
subheading(s),  beneficiary  country  or 
territory  of  interest  and  the  type  of 
action  (i.e.  Uie  use  of  Uie  President's  de 
minimis  waiver  authority,  etc.    )  in 
which  die  party  is  interested. 
These  statements  must  be 
accompanied  by  twelve  copies,  in 
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English,  of  all  comments  and  must  be 
received  by  the  Chairman  of  the  GSP 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  no  later  than  5  p.m., 
Wednesday.  February  20.  Until  further 
notice,  no  packages  will  be  accepted  for 
dehvery  at  the  USTR  building.  All  such 
packages  should  be  delivered  to  the 
New  Executive  Office  Building,  725  17th 
Street.  NW..  room  G-1.  Comments 
received  after  the  deadline  will  not  be 
accepted.  If  the  comments  contain 
business  confidential  information, 
twelve  copies  of  a  non-confidential 
version  of  the  comments  along  with 
twelve  copies  of  the  confidential  version 


must  be  submitted.  A  justification  as  to 
why  the  information  contained  in  the 
submission  siiould  De  treated 
confidentially  must  be  included  m  ihe 
subm.ission.  In  addition,  the  submission 
containing  confidential  information 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  page  of 
the  submission.  The  version  that  does 
not  contain  confidential  information 
should  also  be  clearly  marked,  at  the  top 
and  bottom  of  each  page,  "public 
version"  or  "non-confidentiai," 

Written  comm.ents  submitted  m 
connection  with  these  decisions  will  be 
available  f:^-  public  inspection  shortly 


after  the  filing  deadline  by  appointment 
only  with  the  staff  of  the  USTR  Public 
Reading  Room,  except  for  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2007.7.  The  USTR     - 
Public  Reading  Room  is  located  at  the 
address  listed  above.  Appointments 
may  be  made  from  10  a.m.  to  noon  and  1 
p.m.  to  4  p.m.  by  calling  (202)  395-6186. 
Other  requests  and  questions  should  be 
directed  to  the  GSP  Information  Center 
at  USTR  by  calling  (202)  395-6971. 
David  A.  Weiss, 
Chairman.  Trade  Policy  Staff  Committee 
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CSP  IMPORTS  DOTING  THE  FIRST  10  MONTHS  OF  1990 


UST  1 


COUKTRIES  GRADUATED  OR  EXCEEDING  COKPETITIVE  NEED  tIMITS 
1990  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 
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88.3% 

• 

0702. 00. to 

M«xlco 

31S,f25,S0S 
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Mexico.. 
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Mexico 
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0.4t 
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0 

0.0» 

e  0 

2938-22.10 

Turkey 

0 

0.01 

• 

2918.90.30 

Bahacas 

236,166,443 

95.61 

6  D 

2933.40.10 

larael 

l,431,75t 

78.2% 

6  D 

2933.90.47 

Mexico 

0 

o.ot 

2 

4  4  1  2  .  1  !  .  2  0 

Indonesia 

2T9 , 347, 365 

86. 3t 

C  D 

4823.20.10 
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0 

0.01 

C  D  R 

tsio.ii.oo 

Mexico 

81,162 

2.3% 

« 

7113.19.50 

Thailand 

123,932,814 

10.6% 

C 
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Brazil 

15.843,908 
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C    R 
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Brazil 

24,775,375 

14.3% 

C    R 
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Brazil 
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a 
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Brazil 

13,873 

0.0% 

c 
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Brazil 
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7.1% 

"■323  .94  .00 

Mexico 

6,483,918 

8.8% 

1    R 

7402.00.00 

Mexico 

43,124,893 

18.3% 

G  C 
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Venezuela 
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1.6% 

G  D 

7«04.29.30 

Venezuela 

74,821 

0.8% 

G  D 

7605.11.00 

Venezuela 

0 

0.0% 

G  D 
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Venezuela 
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8407.34.20 

Mexico 
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Brazil 

134,241,S54 
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•    R 
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Mexico 

51,t43,SBS 

(.6% 

•    R 

8409.99.99 

Brazil 
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16.3% 

•    R 

8415.90.00 

Mexico 

49,127,111 

31.91 

1    R 

8428.90.00 

Mexico 

51,718,151 

26.5% 

•    R 

8431.49.90 

Brazil 

16,510,905 

6.7% 

• 

8501.40.40 

Mexico 

138,172,265 

85.5% 

• 

8504.40.00 

Mexico 

113,098,910 

17.6% 

• 
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Mexico 

96,081,941 

to. 5% 
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Malayala 

139,077,(11 
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3 
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Thailand 
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1523.11.00 

Mexico 
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] 
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• 
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Mexico 

177,410,011 
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•    R 
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Brazil 
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1.9% 

• 
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Mexico 
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* 
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Mexico 
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27.0% 

• 
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Mexico 

166,117,724 

13.6% 

• 

8544.30.00 

Mexico 

970,787,449 

73.3% 

• 

8544.51.80 

Mexico 

214,508,211 

51.1% 

• 

8708.31.00 

Mexico 

174,498,737 

69.7% 

* 

8708.99.50 

Mexico 

244,111,964 

4.8% 

• 

8802.30.00 

Brezll 

295,174,446 

19.7% 

• 

9401.30.00 

Mexico 

164,411,100 

59. t% 

G  D  R 

9401.30.40 

Yugoalavia 

0 

0.0% 

G    R 

9401. fl. 40 

Yugoalavia 

3,440,451 

1.9% 

G    R 

9401 . t9. to 

Yugoalavia 

56,657,769 

25.4% 

G 

9401.90.40 

yuqoxlavla 

1,246,687 

4  t% 

: 

9405.30.00 

Thailand 

111,964,957 

18. t% 

ri>GS:  G  •  Graduated  by  Petition   •  «  Excluded  full  year  1990 

1  -  Excluded  January-June  1990   2  •  Excluded  July-December  1990 
R  •  Reduced  CoBpatitiv*  Need  Llaite  Apply   D  •  laporta  currently 
below  de  ■Inlmia  Halt   X  '  Waiver  of  Seduced  Llait  Granted 


LIST  II 


COUNTRIES  APPROACHING  COMPETITIVE  KEED  LIMITS 
1990  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOErR 
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HTSUS         PARTNER 

0210.30.00  Uruguay 

0210.90.30  lerael 

0303.33.00  Venezuela 

0303.77.00  Mexico 

0305.10.40  Peru 

030t.34.30  Venezuela 

0704.10.40  Mexico 

0704. 10. to  Mexico 

0704.30.00  Mexico 

0704.90.20  Mexico 

0705.11.40  Mexico 

0705.19,40  Mexico 

0706.10.10  leracl 

0706.90.20  Mexico 

0706.90.30  Mexico 

0707.00.20  Mexico 

0707.00.40  Mexico 

0707. 00. to  Mexico 

0708.10.30  Guateaala 

0708.10.40  Mexico 

0708.90.05  Turkey 

0708.90.30  Doelnican  Republic. 

0709.10.00  Colombia 

0709.30.30  Mexico 

0709.30.40  Mexico 

0709.40.40  Mexico 

0709.90.05  Mexico 

0709.90.13  Mexico 

0709.90.16  Mexico 

0709.90.30  Mexico 

0710.23.35  Mexico 

0710.39.30  Doainican  Republic. 

0710.80.70  Guatemala 

0711.10.00  lerael 

0713.90.10  larael 

0713.90.65  larael 

0713.30.10  Mexico 

0713.30.30  Mexico 

0711.90.10  India 

0714.10.00  Coata  Rica 

0714.30.00  Doainican  Republic. 
0714.90.10  Doainican  Republic. 

0802.50.20  Turkey 

0802.50.40  Turkey 

0802.90.15  Mexico 

0804.50.40  Mexico 

0804.50.60  Mexico 

0804.50.80  Philippines 

0805.90.00  Israel 

0807.10.20  Mexico 

0807.10.10  Mexico 

0807.10.70  Mexico 

0810.10.40  Mexico 

0810.90.40  Mexico 

0811.10.00  Mexico 

0811.90.10  Costa  Rica 

0811.90.50  Costa  Rica 

0811.90.55  Guateaala 

0811.10.00  Turkey 

0811.10.00  Arqcntina 

0811.40.10  Thailand 

0910.40.30  Jaaalca 

0910.99.40  Mexico 

1005.90.40  Argentina 

1006.10.10  Brazil 

1007.00.00  Mexico 

1102.20.00  Mexico 

1102.10.00  Thailand 
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7,533,315 

10,703,635 
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22,691,811 

1,959,134 
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1.069,650 

11,010, 855 
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687,627 
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335,113 

1.043,018 

365, 813 

418,119 

l,45t,l(0 

1,017,145 
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L.IST  II  :  COUKTRIES  APPROACHIHO  COMPmTIVE  KEED  LIMITS 
1990  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


UST  II  :  COUVTRIES  APPROACHING  COMPETITIVE  KEED  LIMITS 
1990  U.S.  IMPORTS  -  JAKUARY  THROUGH  OCTOBER 
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D 
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D 
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HTSUS 
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1106.. 30 
not. 20 
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140]. fO 
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1S15.60 
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19S1.90 
1602. SO 
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2006.00 
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2001.19 
I00I.19 
2001.19 
2001.10 
2001.30 
2001.99 
2001.99 
2001.99 
200t.f9 
2009. 99 
2009.99 
2009.99 
2009.30 
2009.30 
2103.20 
2106.90 
2202.10 
2201.90 
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2306.30 
2402.10 
2916.22 
2607.00 
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29 
29 
29 
29 
29 
29 
29 
29 
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29 
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29 
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4.10 
4.20 
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3.26 
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4.29. 

6.93. 
0.11. 
1.90. 
1.21. 
3.30. 
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. 00  Colombia 

.  20  Ecuidor 

.00  Thailand 

.00  Colombia 

.40  Mxico 

.40  India 

.00  Haxleo. 

.00  Halayiia 

.20  Dominican  Rapublic. 

.  09  Uruguay 

.30  Morocco 

.10  Thailand 

.01  Dominican  Rapublic. 
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.40  Colombia 
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00  Vuqoalavia 

00  Brazil 
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41 

2 

,748 

368 

47 

7t 

7 

949 

100 

Ot 

1 

.135 

036 

83 

4t 

32 

050 

•  1 

9t 

10 

400 

53 

8t 

2 

341 

566 

51 

8t 

578 

535 

•  8 

Ot 

1 

990 

•  35 

65 

Ot 

1 

499 

965 

SO 

8t 

76 

775 

99 

3t 

418 

385 

91 

3t 

428 

665 

•  1 

<t 

543 

906 

97 

1% 

1 

,090 

311 

58 

6t 

184 

lis 

•  4 

9t 

5 

007 

100 

Ot 

17 

580 

869 

37 

It 

344 

940 

95 

9t 

953 

489 

•  1 

•  t 

738 

786 

54 

7t 

30 

013 

316 

58 

5t 

73 

584 

66 

4t 

2 

501 

108 

59 

It 

33 

098 

174 

47 

2t 

* 

510 

133 

97 

5t 

170 

435 

•  3 

•  t 

•  78 

741 

91 

4t 

917 

052 

59 

7t 

1 

616 

945 

97 

St 

496 

637 

63 

3t 

168 

237 

70 

3t 

1 

102 

522 

66 

3t 

4 

187 

333 

61 

Ot 

1 

436 

477 

97 

3t 

• 

146, 

939 

•  1 

St 

3 

303, 

740 

99 

9t 

1»3, 

987 

49. 

2t 

4 

•  31, 

115 

99. 

8t 

1 

756, 

622 

91 

7t 

4, 

705, 

732 

54. 

9t 

rLAGS 

D 

D 

D 

C 

D 
•  D  R 

D 

D 

D 

D 

D 

D 

D 

D 

D 
3  D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 
3   R 

D 

D 

1  D  R 

•  D 
D 

D 
D 
D 
D 
D 
D 
D 
D 

D 
D 

D 
D 

D 


.59 
.69 


3  D  R 

2  R 
D 

D 
• 

D  R 
•   R 

D 

3  D 


HTSUS 

3903.19. 

2»0J 

2*03 

390S.44. 

2909.43. 

2915.31. 

2915.90. 

2917.19. 

2917.32. 

2917.35. 

2918.22. 

2931.49. 

2924.21. 

2939.90. 

2930.10. 

2931.00. 

2933.19. 

2933.39. 

2933.59. 

2933.59. 

3933.71. 

3933.90. 

3933.90. 

3934.90. 

3934.90. 

3934.90. 

3935.00. 

3935.00. 

3937.33. 

3937.93. 

3003.40. 

3006.50. 

3303.00. 

3307.40. 

3301.13. 

3301.19. 

3403.90. 

3604.90. 

3703.91. 

3803.90 

3808.30 

3813.30 

3814.00 

3833.30 

3823.90 

3917.33 

3930.43 

3930.61 

3926.90 

4006.10 

4006.90 

4007.00 

4011.91 

4013.10 

4015.11 

4104.21 

4104.31 

4104.39 

4106.20 

4107.21 

4107.29 

4202.33 

4305.00 

4409.10 

4409.10 

4411.11 

4411.19 

4413.11 


PARTNER 

10  Brazil 

SO  laraal 

30  laraal 

00  Haxlco 

00  Haxico 

00  Brazil 

30  Thailand 

15  laraal 

CO  Haxlco 

00  Haxico 

10  Poland 

30  laraal 

50  laraal 

50  Bahamaa 

00  Yuqoalavia 

2S  laraal 

25  Guataaala 

37  laraal 

IS  Vanazuala 

18  laraal 

00  Brazil 

18  laraal 

47  laraal 

,13  larael 

.14  Brazil 

.18  Brazil • 

.05  India 

.37  Yuqoalavla 

.00  Bahamaa 

.10  Haxlco 

.00  Hungary 

.00  Hungary 

.50  Haxlco 

.10  Haxico 

.00  Brazil 

.10  laraal 

.10  Haxico 

.00  laraal 

.00  Haxico 

.30  Haxico 

.30  laraal 

.30  Hexico 

.30  Haxico 

.00  Trinidad  and  Tobago. 

32  Argentina 

.00  Haxico 

.10  Hexico 

.00  larael 

.87  Hexico 

.00  Paru 

.50  laraal 

.00  Halayiia 

.50  2arael 

.00  Hexico 

.00  Halayaia 

. 00  Argentina 

.20  Thailand 

.80  Argentina 

.60  Indie 

. 00  Argentina 

.30  Argentine 

.39  Phillppinea 

.60  Argentine 

.40  Hexico 

.60  Hexico 

.00  Brazil 

.20  Hexico 

. SO  Indonesia 


IMPORTS 
216,600 
1,972,215 
947,481 
3,133,739 
978,764 
3,152,060 
35,909 
44,(80 
(3,414 
3,6(3,432 
S05,»3S 
4(9,5(6 
1,294,077 
10,795,152 
2,049,521 
943,611 
5,302,566 
1,577,694 
2,274,405 
3, 80S, 235 
5,412,745 
3,036,558 
524,890 
3,140,052 
4,566,786 
1,9((,1(3 
436,336 
157,015 
3,797,719 
8,329,126 
845,052 
363,500 
8,734,043 
1,823,504 
6,56S,711 
1,121,117 
7,044,400 
1,433,794 
343,092 
3,523,087 
314,081 
511,397 
2,717,837 
730,988 
882,139 
8,340,298 
1,820,059 
1,293,035 
6,139,557 
314,046 
4,071,488 
4,009,757 
8,835,330 
13,944,496 
69,497,454 
6,931,931 
8,318,746 
27,291,107 
22,192,175 
168,985 
8,984,905 
159,169 
345,529 
73,104,348 
1,131,631 
11,745,154 
3,941,006 
5,777,974 


SHARE 
47. 8t 
48.lt 
98.91 
60. 6t 
56.21 
67.91 
62.61 
60. 3t 
90. Ot 
62. St 
49. 6t 
50. Ot 
61. 3t 
61. Ot 
S3.lt 
88. 6t 
72. 9t 
97. St 
56.71 
56. 8t 
90. 4t 
71.71 
6S.3t 
49. Ot 
79. 2t 
97. 6t 
99. 6t 
50. 4t 
59. 6t 
49. 2t 
69. 7t 
49. 9t 
69. 9t 
43.lt 
72. 6t 
75. 7t 
54. 9t 
62. Ot 
49.lt 
73. 8t 
93. 3t 
49.lt 
80. 6t 
68. 9t 
98. 8t 
58. 9t 
S3.8t 
S3.7t 
51. St 
51. 3t 
48. 9t 
53. 3t 
77. 6t 
53. Ot 
75. 8t 
75. Ot 
84. 5t 
59.71 
59.7% 
49.5% 
47. St 
76.lt 
53. 4t 
95.0% 
43. 9t 
63.  Ot 
48. Ot 
71.lt 
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cn 


•»5 
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a. 
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UST   11    :    COnmiES   APPPOIkCHTNS   COMPETirrVt   KTED  Llt^ITS 
J99C   'J.S,     IMPORTS    -    JAK-.Wr*    THROUGH   0C7CBEP 


VO 


D 
D 
D 
J  D 
D 
D 
D 
D 
0 

2  D 

3  D 


D 
0 
D 
D 
D 
D 
D 
D 

1 
S    D 


HTS-JS  PAJiTNER 

4412. 12. 15  Brazil 

4412.19. 10  Brtzll 

4412.19.30   PMlipplntc 

4412.39.40   Brilll 

4412.99.10   Brizll 

4412.99.40   PMllpplnt* 

441S.20.S0    HtxiCO 

4420.90.20   Honduri* 

4421.90.10   Honduras 

4S02.5l.10   Mexico 

4S04.31.60   Mexico 

4S18.50.00   Maxlco 

4823. 90. 20    PhiUpplniS 

S20S. 31.20   India 

5208.32.10    India 

5238.41 .20    India 

5208.42. 10    India 

6208.51.20  India 

5208.52.10  India 

5209. 31.30  India 

5209.41.30  India 

5311.00.60  Mexico 

5607.30.20   PhlUpplnaa 

5702.  20. 10   India .< 

6116.93.10  Thailand 

6310.10.20  Mexico 

6304.99.25  India 

6307.90.60  Mexico 

6406.10.65  Doainican  Republic. 

6406.10.72  Maxlco 

6802.29.00  Mexico 

6806.30.00  Mexico 

6810.19  50  Mexico 

6905.10.00  Venezuela 

6905.90.00  Mexico 

6908.10.20  Thailand 

6910.10.00  Brazil 

7002.10.30  Mexico 

7005.39.35  Mexico 

700B.00.00  Mexico 

7013.00.00  India 

7019.10.30  Mexico 

7103. 21. JO  Congo 

7107.00.00  Iiraal 

7113.11.20  Thailand 

7113.19.10  Paru 

7113. 19.50  Israel 

7113. 20. 10  Peru 

7113.20.21  Malta  and  Gozo 

7113.20.29  Israel 

7307.99.10  Mexico 

7314.11.60  Mexico 

7314.49. 30  Mexico 

7319.30.00  Malaysia 

7319.30.10  Malaysis 

7331 . 11.30  Mexico 

7401.10.00  Mexico 

7403. 12 .00  Peru 

7407.31.90  Brazil 

7411.39.50  Venezuela 

7413.00. 10  Peru 

7413.00.50  Mexico 

7416.00.00  Barbados 

7604.10.30  Yugoslavia 

7605.19.00  Venezuela 

7614.10.50  Brazil 

7614.90.30  Venezuela 

7614.90.50  Brazil 


IHPC 

RTS 

SHAPE 

4  , 

376, 

550 

68. 

11 

348. 

308 

74. 

It 

19, 

825 

100. 

Ct 

3 

109, 

585 

47. 

7% 

484. 

474 

100. 

0» 

840, 

541 

67 

11 

3 

389, 

078 

49 

3t 

318, 

627 

48. 

78 

1 

333. 

147 

83 

31 

3 

503, 

627 

85 

78 

3 

339, 

298 

48 

2t 

23 

430 

739 

60 

81 

3 

836 

748 

47 

71 

«56 

186 

97 

9t 

593 

093 

96 

91 

4 

977 

620 

99 

4t 

3 

110 

837 

95 

21 

307 

799 

97 

It 

317 

534 

78 

Ot 

366 

497 

93 

4t 

617 

193 

90 

5t 

414 

749 

96 

4t 

3 

963 

635 

94 

3t 

303 

057 

95 

5t 

392 

657 

91 

3t 

48 

063 

311 

91 

5t 

48 

831 

83 

4t 

33 

043 

741 

95 

8t 

88 

505 

643 

46 

5t 

174 

000 

97 

8t 

1 

079 

434 

88 

31 

1 

031 

303 

•  7 

9t 

3 

396 

131 

53 

It 

3 

860 

301 

49 

Ot 

3 

913 

097 

56 

2t 

3 

670 

567 

25 

3t 

13 

191 

830 

23 

3t 

336 

418 

60 

2t 

1 

415 

750 

49 

9t 

6 

300 

575 

51 

3t 

•  15 

186 

78 

3t 

2 

683 

301 

57 

7t 

1 

036 

643 

62 

6t 

44 

635 

61 

7t 

3 

520 

604 

48 

4t 

46 

314 

536 

51 

3t 

75 

.931 

359 

6 

5t 

1 

631 

957 

94 

It 

3 

,1** 

941 

•  6 

9t 

5 

,362 

732 

63 

5t 

4 

,479 

780 

54 

3t 

637 

017 

•  2 

4t 

1 

638 

510 

65 

9t 

1 

,813 

631 

61 

It 

783 

663 

58 

8t 

14 

.335 

337 

49 

It 

14 

,635 

650 

100 

Ot 

1 

,915 

713 

100 

Ot 

10 

.833 

001 

23 

4t 

346 

834 

47 

6t 

14 

,707 

593 

78 

7t 

5 

.035 

,647 

90 

.2t 

384 

,308 

62 

.6t 

3 

,367 

437 

47 

.6t 

1 

,808 

555 

48 

.7t 

443 

689 

100 

.Ot 

4 

,116 

015 

91 

.5t 

371 

993 

58 

It 

LIST 


C 
D 
1  P 
D 
D 
D 
D 
D 
D 

D 

D 

D 

D 

D 
R 
R 
R 


II  :  COU>rrPIES  approaching  COMPETITIVt  KEEr  LIWITS 
1990  U.S.  IMPORTS  -  JAK-JAJ^Y  THROUGH  OCTOEER 


D 
•  DP 
2  D 

D 
2 

D 

D 


HTSUS         PAPTNEF 

7801.99.  30  Mexico 

7803 .00. 00  Mexico 

7903  .  10.  00  Mexico 

7904  .00.  00  Brazil 

7907  .10.00  Israel 

8104  .90.00  Mexico 

8107  .  90.  00  Peru 

8113  .99.00  Mexico 

8113 . 00. 00  Brazil 

83C1 .40. 60  Mexico 

8301 .50-00  Mexico 

8303 .49,30  Mexico 

8311 .30.30  Mexico 

8402.30.00  CclOKbia.... 

8404 . 30. 00  Brazil 

8409  91 .91  Brazil 

8414 . 59 . SO  Mexico 

8415. 83 .00  Mexico 

8418 .10.00  Mexico 

8418.40.  00  Mexico 

8419.19.00  Mexico 

8434 .20.10  Mexico 

8439.30.00  Brazil 

8429.30.00  Brazil 

8461 . 10. 00  Brazil 

8471 .99. 30  Mexico 

8501 . 40. 60  Mexico 

8504. 10. 00  Mexico 

8504. 33 .00  Mexico 

8504 . 50. 00  Mexico 

8507.30.00  Mexico 

8509.90. 30  Mexico 

8516. 80.80  Mexico 

8530.30.00  Malaysia.. .. 

8533. 10. 00  Mexico 

8529. 90. 50  Mexico 

8535.40. 00  Mexico 

8536.61.00  Mexico 

8539.90.00  Mexico 

•  543.80.90  Mexico 

•  544.19.00  Mexico 

•544 .30.00  Thailand. . . . 
•544.30.00  Philippines. 
8545. 90.30  Mexico 

•  546. 10.00  Brazil 

•  547.10.40  Mexico 

•  70^.50.eo  Hungary 

8713.10.00  Mexico 

•  804.00.00  Mexico 

8906.00. 10  Brazil 

9010. 90. 40  Israel 

9:13.10.30  Israel 

9014. 80. 10  Israel 

9019.20. 00  Mexico 

9021.21.80  Mexico 

9022.29.40  Mexico 

9022 .90. 70  Mexico 

9025. 11.20  Brazil 

9025. 11.20  India 

9025.80. 40  Mexico 

9026.80.60  Mexico 

9031.90.40  Israel 

9306.29.00  Peru 

9401.90. 10  Mexico 

9403.60.40  Mexico 

9403.60.80  Thailand.... 

9404. 10.00  Mexico 

9405.91.40  Mexico 


3, 

73, 
1  , 

1. 
4  , 

1, 
28, 
33. 
33, 
IC, 

4, 
30, 
13, 

5, 

7, 

81, 
18, 
80, 
14, 
71, 
33, 
33, 
13, 
77 

6 
38 
16 
16 
34 
35 

6 
74 
•  6 

1 


1 

40 

18 

1 
3 
3 

37 
4 
1 

81 


IMPORTS 
339,810 
753,144 
773,053 
289,453 

64,545 
330,244 
161,746 
427,400 
387,539 
794,589 
853,779 
306, 364 
488,573 
033,240 
248,133 
114,386 
792,850 
826,111 
764, 581 
315,807 
003,009 
774,421 
686,258 
,605,819 
60,000 
,517,005 
,365,350 
,664,831 
,419,548 
,463,474 
,420,398 
,166,495 
,053,465 
,879,673 
,675,778 
,843,393 
,•94,720 
,704,533 
,692,167 
,129,889 
,577,617 
,718,405 
,•17,567 
,234,005 

472,714 

332,080 
,705,844 
,210.734 
,383,477 

200,000 
,357,833 

561,033 
.506,750 
,890,491 

605,303 
,733,446 
59,295 
,803, 345 
,778,996 
,367,316 
,003,908 
,186,835 
,814,470 
,579,985 

733,826 


),(11,S38 
l,32J,^97 


39 

1 
1,225,250 


SHARE 
94. •! 
51. 9t 
33. tt 

62. 9t 
94. Ot 
•  9.4t 
94. 7t 
51. 4t 
61. 3t 
42. 4t 
77.61 
66. 3t 
51. 7t 
97. 3t 
69. 4t 

3.41 
18.31 
26. 7» 
66. 7t 
70. 7» 
64. 3t 
77. 8t 
26. Ot 
47. Ot 
47. 7t 
ll.lt 
55. Ot 
77. 9t 
53. 6t 
47. Ot 
32. 7t 
64.  Ot 
49. 9t 
39.31 
62. 7t 

9.4« 
56. 7t 
47. 6t 
67. 4t 

7.4t 
47.81 

S.6t 

6.5t 

•  4.3t 
49. 3t 
63. 6t 
4t.9t 
69. (t 
69. •t 
4l.lt 
70. 5t 
77. Ot 

•  5.7t 
4t.2t 
SO.lt 

•  •.5t 
100.01 

34. 9t 
53. 7t 
«7.0t 
49. 3t 
56.lt 
56. Ot 
15. 2t 
47. (t 
l.*t 
53. 4t 
76. 5t 


a 

a. 
s 


< 

c 
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LIST    IJ     :    COUVnilES    APPROACHING   COMPETITIVT   KIEC   LIMITS 
1990    U.S.     IMPORTS    -    JWnjAPY    THFOUGH    OCTOSEP 


LIST   III    :    POSSIBLE   de   MINIMIS    ITEMS 
1990   D.S.    IMPORTS    -   JAJiliABY   THROUGH  OCTOBER 


cn 


FLAGS   HTSUS         PARTNER 
•  D  R  a504.30.60  Braill 

D   9S06.61.00  Indonacla.. 

E    9603.10.70  Haxico 

0   9606.21.20  Thailand... 

C   (61). 10. 10  Mexico 

D   9614 . 20.«0  Turkay 

D    9614 .20. 10  Turkey 


LUT  III  !  POSSIBLE  da  MINIMIS  ITEMS 
1990  U.S.  IMPORTS  -  JXKUAPy  THBOUGH  OCTOBER 


IMPORTS   SHARI 


1 

,139 

480 

790 

1 

,911 

440 

3 

.762 

114 

157 

FLAGS 
D 

D 
D 
D 
D 
D 

•  D 

•  D 

•  D 

D  R 

•  D 

•  D 
D 
D 
D 
D 
D 
D 
D 
D 

•  D 
D 
D 

1  D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
0 

•  D  » 
D 

D 
D 

•  D  R 
D 

D 
D 

•  D 
D 
D 
D 

•  D 


HTS'JS 
0210.20 
0210.90 
0102.23 
C30J.77. 
OIOS.IO. 
0106.24. 
0704. 10. 
0704.10. 
0704.20. 
0704.90. 
0705.11. 
0705.19. 
070*. 10. 
0706.90. 
0706.90. 
0707.00. 
0708.10. 
0708.90. 
0708.90. 
0709.10. 
07C9.10. 
0709.40. 
0709.90. 
0709.90. 
0709.90. 
0710.22. 
0710.29. 
0710.80. 
0711.10. 
0712.90. 
0712.90. 
0711.30. 
0712.30. 
0711.90. 
0714,10. 
0714.30. 
0714.90. 
0103. SO. 
0103.50. 
0104.50. 
0105.90. 
0807.10. 
0810.90. 
0811.90. 
0811.90, 
0811.90. 
081). 30. 
0811.40. 
0910.40. 
0910.9*. 
1005.90. 
1008.10. 
1007.00. 
1103.30. 
1103.30. 


PARTNER 

.00  Uruguay 

.20  laracl 

.00  Vanttuela 

. 00  Mexico 

.40  Peru 

.20  Venezuela 

.40  Mexico 

.80  Mexico 

.00  Mexico 

. 30  Mexico 

.40  Mexico 

.40  Mexico 

.10  larael 

.30  Mexico 

.30  Mexico 

.to  Mexico 

.30  Cuatenala 

. 05  Turkey 

.30  DoBinican  Republic. 

. 00  Coloabia 

.30  Mexico 

.40  Mexico 

.05  Mexico 

.13  Mexico 

.16  Mexico 

.35  Mexico 

.30  DoBinican  Republic. 

.70  Cuatenala 

.00  larael 

.10  larael 

.85  larael 

.10  Mexico 

.30  Mexico 

.10  India 

.00  Coata  Dica 

.00  Doainican  Republic. 
.10  Doainican  Republic. 

.30  Turkey 

.40  Turkey 

.80  Philippines 

.00  larael 

.30  Mexico 

.40  Mexico 

.10  Costa  Rica 

50  Coata  Rica 

55  Guateaela 

00  Arqentina 

10  Thailand 

30  Jaaaica 

40  Mexico 

40  Arqentina 

10  Bratil 

00  Mexico 

00  Mexico 

00  Thailand 


IMPORTS 

SHARI 

3 

,107 

78 

b« 

,819 

50 

3t 

,969 

63 

5» 

,956 

fl 

7» 

1 

.581 

95 

11 

4 

033 

51 

8t 

1 

573 

92 

6t 

,774 

71 

8t 

3 

,638 

98 

2t 

3 

239 

39 

2t 

3 

952 

95 

4% 

1 

405 

97 

7» 

366 

75 

0« 

3 

767 

95 

81 

087 

66 

6t 

1 

089 

54 

4t 

1 

770 

89 

8t 

304 

67 

7» 

201 

90 

4t 

824 

70 

01 

1 

705 

98 

51 

659 

88 

61 

3 

096 

62 

71 

1 

477 

100 

0% 

3 

567 

96 

It 

865 

71 

51 

1 

878 

99 

31 

6 

081 

68 

21 

015 

73 

8t 

1 

656 

50 

91 

730 

79 

71 

580 

56 

81 

S 

959 

•  7 

51 

798 

80 

61 

t 

117 

93 

91 

1 

444 

96 

0» 

3 

882 

50 

31 

748 

51 

01 

077 

89 

1« 

148 

51 

21 

644 

86 

41 

7 

315 

95 

3t 

4 

737 

70 

81 

1 

134 

81 

4t 

450 

60 

6t 

1 

650 

71 

1« 

1 

152 

46 

0» 

627 

93 

91 

251 

63 

4t 

113 

57 

2« 

1 

018 

72 

01 

833 

80 

21 

319 

56. 

91 

1 

380 

73. 

31 

1 

017 

145 

90. 

61 

FLAGS  HTS"S                      PARTNER 

D        1104.23.00   CclriTTtia 

D        1106.30.20    EcJsScr 

D        1108 . 20.00   Thailand 

D        1212. S2. 00    CclosMa 

D        1403.90.40  Mexico 

D        1515.30.40    India 

D        1515.6C.00   Mcxlcc 

D        1519.11.00  Malayaia ' 

D  1521.90.20   Doainican  Republic. 

D    1602.50.09  Uruguay 

D    1604 . 16.30  Morocco 

D   1605.90.10  Thailand 

D   1701.11.02  Swailland 

D   1701.91.40  coloabia 

D   1702.30.30  Malayaia 

D  1702.90.35  DoBinican  Republic. 

D   1703.10.30  Barbados 

D   1703.(0.30  Lebanon 

D    1806.30.70  Mexico 

D   3004.10.40  Coloabia 

0    3005. 30. CO  Mexico 

3  D    3005.80.00  Thailand 

•  D  R  3005.(0.55  Mexico 

D   3006.00.90  Thailand 

•  D  R  3007.99.50  Bratil 

D   3008.19.15  Phillpplnea 

D   3008.19.35  larael 

D   3008.19.30  Turkey 

D   3008.30.37  larael 

0   3008.30.95  Ecuador 

D   3008.(9.13  Panaaa 

D  3008.(9.33  Doainican  Republic. 

D       3008.99.35  Thailand 

D        3008.99.40  Mexico 

D  3008.99.45  Doainican  Republic. 

D  3008.(9.50  Doainican  Republic. 

D  3008.(9.80  Doainican  Republic. 

D        3009.30.10  Mexico 

D        3009.30.30   Bratil 

D       3103.30.30  Venezuela 

D        3106.(0.11   Jaaaica 

D  3208.(0.05  Trinidad  and  Tobago. 

D        3208.90.75  Coloabia 

D        3306.30.00  Arqcntina 

D        3516.33.00   India 

D        3607. 00. 00  Pen 

1  D   2834.10.00  Mexico 

1  D    3(34.30.00  Mexico 

D   2825.50.30  Mexico 

D   3827.41.00  Mexico 

D   3827.51.10  laraal 

D   3827.51.30  laraal 

D   3827.60.30  India 

D   3833.36.00  Mexico 

D   3833.39.50  Mexico 

D   3(14.39.30  Maxieo 

2  D   3816.92.00  Mexico 

D   3840.11.00  Turkey 

D   3841.90.10  Mexico 

1  0  R  3843.21.00  Mexico 

D   3843.30.00  Vuqoalavia 

0    3903.14.00  Bratil 

D    3903.19.10  Bratil 

0   3903.59.50  laraal 

D   3903.69.30  laraal 

D    3(05.44.00  Mexico 

D   3(09.43.00  Maxlee 

•  OR  3(15.31.00  Bratil 


IMPORTS 

38,534 

525,000 

1,35C 

38,039 

1,325,88* 

1,791,476 

(08,061 

524,307 

23,807 

576,377 

325,446 

3,120,667 

5,526,076 

425,566 

1},18* 

4,547,58* 

I, 21*, 2*4 

15,665 

7,116 

1,600 

3,822,404 

5,433,027 

1,993,948 

154,929 

1,069,536 

2,748,268 

7,(4* 

1,135,026 

22,050 

10,400 

2,341,566 

578,535 

1,5*0,625 

1,4*9,965 

76,775 

418,285 

428,665 

542,906 

1,090,31) 

184,116 

5,007 

244,940 

(52,489 

738,786 

72,584 


,501,108 

,510,322 

170,425 

878,743 

117,052 

,616,*45 

496,617 

168,237 

,302,522 

,187,333 

,436,477 

,346,939 

,302,740 

191,987 

4,621.1)9 

1,756,622 

4,705,732 

216,600 

1,972,315 

947,481 

3,133,739 

(78,7(4 

3,153,080 


SHARE 
59  41 
99.21 
100.04 
96.21 
57.04 
56.41 
96.51 
61.01 
76.41 
82.91 
48.71 
60.01 
6*. 51 
67.81 
53. *« 
*>.*« 
63.81' 
64.01 
100. ot 
100.01 
88.21 
*4.0I 
4). 21 
55.61 
3). 41 
47.78 
100. Ot 
8).4t 
61. &' 
5). I 
51.- 
68. Wl 
65. Ot 
S0.8t 
5*.3t 
51. 3t 
61. 6t 
(7. It 
58. (t 
(4.(t 
100. Ot 
55. (t 
61. 8t 
54. 7t 
66. 4t 
5(.lt 
(7. St 
(3.(1 
(1.4t 
(9.71 
(7.5t 
61. 2t 
70. 3t 
(6.3t 
61. Ot 
(7.3t 
81. 5t 
(9.(t 
49. 3t 
((.8t 
(1.7t 
54. 9t 
47. (t 
48.lt 
(8.(t 
(0.(t 
S6.lt 
67. (t 


'■n 
a 

a. 
a 

E. 

so 
» 

aa 

S. 

a 


< 

2 

o 


C 


re 
C 
3 
fB 

CB 

D. 

a 


c 


C 


Z 

o 

?)' 

re 


LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
1990  U.S.  IMPORTS  -  JWfUAPV  THROUGH  OCTOBER 


rutGs 

D 
D 
D 
D 
D 
D 
D 
D 
D 
2  D 
D 
0 
D 
D 
D 
D 


HTSUS 

J9I5.90. 

3917 . 19. 

an  .37. 

291-', 35. 

391S.22. 

3921. 49 

2924.21. 

2  9  3  0.10. 

2931.00. 

2933. 19. 

2933,39. 

2933.59. 

2933 . 59. 

2933.71. 

2931.90. 

2933.90. 

2934 .90. 

2934.90. 

2934.90. 

2935.00. 

2935.00. 

2937.22. 

3003.40. 

3CCS. 50. 

3207.40. 

33C1. 12. 

33C1. 19. 

36C4 .90. 

3702.91, 

3802.90. 

380B.30. 

3812.10. 

3814.00. 

3823.20. 

3823.90. 

3920.42. 

3920.61. 

40U6.10. 

4006.90. 

4007.00. 

4104.21. 

4104 . 31 . 

4107.21. 

4202.22. 

4205.00. 

4409.10. 

4411.19. 

4412.11. 

4412.12 

4412.19 

4412.19 

4412.29 

4412.99 

4412.99 

4415.20 

4420.90 

4421.90 

4102.51 

4804.11 

4821.90 

5208.11 

S208.12 

5201.41 

5208.42 

5208.51 

5208.52 

5209.31 

5209.41 


PARTNER 

20  Thailand 

15  Iiraal 

00  Haxlco 

CO  Haxlco 

10  Poland 

20  laraal 

50  laraal 

00  yugoalavia 

25  laraal 

25  Cuataaala 

27  Kraal 

15  Vanazuala 

18  laraal 

CO  Brazil 

18  laraal 

47  laraal 

12  laraal 

14  Brazil 

18  Brazil 

05  India 

37  Yuqoalavia 

00  Bahaaaa 

00  Honqary 

00  Hungary •• 

10  Maxico 

00  Brazil 

10  laraal 

00  laraal 

00  Maxico 

20  Maxico 

.20  laraal 

.20  Haxlco 

.30  Maxico 

.00  Trinidad  and  Tobago. 

. 32  Argantina 

.10  Haxlco 

.00  laraal 

.00  Paru 

.50  laraal 

.00  Halayaia 

.00  Argantina 

.20  Thailand 

CO  Argantina 

.35  Philippinac 

.  60  Argantina 

.60  Haxlco 

.20  Maxico 

.50  Indonaaia 

.15  Brazil 

.10  Brazil 

.30  Phillppinea 

.40  Brazil 

.10  Brazil 

.40  Philippinaa 

.10  Maxico 

.30  Honduraa 

.  10  Honduraa 

.10  Haxlco 

.(0  Maxico 

.30  Philippinaa 

.20  India 

.10  India 

.20  India 

.10  India 

.30  India 

.10  India 

.30  India 

.30  India 


IMPORTS 

6HARI 

35, 

909 

62. 

6« 

44, 

eeo 

60. 

21 

81, 

414 

90. 

0« 

3 

«81, 

423 

62. 

51 

505, 

935 

49. 

61 

489, 

566 

50. 

Ot 

1 

394, 

077 

63. 

31 

3 

049, 

521 

53. 

11 

942, 

611 

88. 

6\ 

5 

303, 

568 

72. 

9« 

1 

577, 

694 

97 

5» 

3 

374, 

405 

56 

7> 

3 

805, 

225 

56 

8t 

5 

413, 

745 

90 

4« 

3 

036 

558 

71 

71 

524 

890 

65 

3» 

2 

140 

052 

49. 

01 

4 

566 

7B6 

79 

2t 

1 

988 

183 

87 

6t 

416 

336 

99 

6« 

157 

015 

50 

4t 

3 

797 

719 

59 

61 

145 

052 

69 

7» 

363 

500 

49 

91 

3 

121 

504 

43 

l\ 

6 

565 

711 

72 

e« 

1 

121 

117 

75 

7» 

3 

413 

794 

63 

01 

343 

092 

49 

It 

2 

$33 

087 

73 

81 

114 

081 

93 

21 

su 

397 

49 

It 

3 

717 

(37 

(0 

6t 

730 

98( 

68 

9t 

883 

139 

98 

8t 

1 

,(20 

059 

53 

8t 

3 

,293 

035 

53 

7t 

314 

04S 

SI 

3t 

4 

,071 

488 

48 

9t 

4 

,009 

757 

S3 

2t 

6 

,931 

931 

75 

Ot 

S 

,318 

746 

84 

5t 

168 

985 

49 

5t 

159 

169 

76 

It 

245 

539 

S3 

4t 

1 

,131 

,611 

43 

9t 

1 

,«41 

006 

48 

Ot 

s 

,777 

974 

71 

3t 

4 

,376 

,550 

68 

It 

348 

208 

74 

It 

19 

835 

100 

Ot 

3 

,109 

BBS 

47 

7t 

484 

474 

100 

Ot 

840 

541 

67 

It 

2 

,289 

078 

49 

3t 

318 

627 

48 

7t 

1 

,233 

147 

(3 

3t 

3 

,503 

627 

(5 

7t 

3 

,33* 

398 

48 

3t 

3 

,836 

748 

47 

7t 

(56 

186 

97 

9t 

(93 

093 

96 

9t 

4 

,»77 

620 

99 

4t 

3 

.110 

837 

95 

3t 

207 

799 

97 

It 

J17 

534 

78 

Ot 

366 

497 

93 

4t 

617 

192 

90 

St 

LIST  III  :  POSSIBLE  de  MINI 

yiS    ITEMS 

1990  U.S.  IMPORTS  -  JWiVWY 

THROJGH  OCTOBER 

- 

riAGS 

HTSVS         PARTNER 

IMPORTS 

E.4ARE 

D 

5311.00.60  Mexico 

414,749 

96.41 

D 

56C7.30.20  Philippines 

3,962,625 

94.31 

D 

5702.20.10  India 

303,057 

95.51 

D 

6136. 92. 30  Thailand 

292,657 

91. 3t 

D 

6304.99-25  India 

48,831 

82.41 

D 

6406. IC. 72  Mexico 

174,010 

97. 8» 

D 

68C2.29.00  Maxico 

3 ,079.434 

88. 3t 

D 

6806.30.00  Maxico 

1,031.303 

87. 9» 

D 

6810.19.50  Maxico 

3,3*6,131 

51.11 

D 

6905.10.00  Venezuela 

3,840,201 

49.01 

n 

D 

6905.90.00  Mexico 

3,912,097 

56.  2t 

D 

7002.10.20  Mexico 

326,418 

60.31 

a 

D 

7005.39.35  Mexico 

1,415,750 

49  91 

D 

7013.00.00  India 

815,186 

78.31 

Z 

D 

7019.10.30  Mexico 

2,682,301 

J7.7» 

^" 

D 

7103.31.30  Congo 

3,036,643 

62. 6« 

2? 

D 

7107.00.00  larsel 

44,625 

61, 7» 

•  D 

7113.11.20  Thailand 

3,520,604 

48. 4t 

D 

7111.20.10  Peru 

1,631,957 

94.lt 

ee 

D 

7113.30.31  Malta  and  Cozo 

2,144,941 

86. 9t 

D 

7111.30.39  larael 

5,3*2,732 

63  ,  5t 

D 

73C7.99.10  Mexico 

4,479,780 

54.31 

"^^ 

D 

7314.11.60  Mexico 

637,017 

82. 4t 

< 

D 

7314.49.30  Haxlco 

1,628,510 

65.9% 

o_ 

0 

7119.30.00  Halayaia 

1,812,631 

61.11 

^ 

D 

7319.30.10  Halayaia 

782, 663 

58. 8t 

s 

1  D 

7403.13.00  Paru 

1,915,712 

300. CI 

D 

7411.39.50  Venezuela 

346,834 

47. 6» 

z 

o 

D 

7413.00.50  Haxlco 

5,035,647 

90.21 

D 

7416.00.00  Barbadoa.... 

384,308 

62. 6t 

D 

7(04.10.30  Yugoalavia 

2,367,437 

47. 6t 

M 

3  D 

7605.19.00  Vanazuala 

1,808,555 

48.7% 

o 

0 

7(14.10.50  Brazil 

442,689 

100. Ot 

— ■ 

D 

7614.90.20  Venezuela 

4,116,015 

91. 5t 

re 
c 

3 

D 

7614.90.50  Brazil 

371,993 

58.lt 

D 

7801.99.30  Mexico 

1,329,810 

94. 8t 

D 

7803.00.00  Mexico 

1,753,144 

51.9% 

D 

7904.00.00  Brazil 

3,389,453 

63.9% 

n 

D 

7907.10.00  larael 

64,545 

94. Ot 

C- 
01 

D 

8104.90.00  Mexico 

3,330,344 

89.4% 

D 

8107.90.00  Peru 

161,746 

94.7% 

<< 

D 

(113.99.00  Mexico 

1,427,400 

51.4% 

* 

D 

8113.00.00  Brazil 

387,539 

61.3% 

"b" 

D 

8101.50.00  Mexico 

1,863,779 

77.6% 

3 

D 

(303.49.30  Mexico 

306,364 

66.3% 

C 

D 

8311.30.30  Mexico 

1,488,573 

51.7% 

S3 

D 

8403.20.00  ColOBbia 

4,033,340 

97.3% 

>< 

D 

(404.30.00  Brazil 

1,348,133 

69.4% 

^ 

D 

(41(.40.O0  Mexico 

4,315,807 

70.7% 

D 

(461.10.00  Brazil 

60,000 

47.7% 

8 

2  D 

(533.10.00  Mexico 

6,675,778 

63.7% 

D 

8545.90.30  Mexico 

1,334,005 

84.3% 

D 

(546.10.00  Brazil 

473,714 

49.3% 

M 

D 

(547.10.40  Mexico 

332,080 

63.6% 

^ 

D 

(713.10.00  Maxico 

5,210,734 

69.6% 

2 

o 

D 

(804.00.00  Mexico 

4,383,477 

69.8% 

D 

8906.00.10  Brazil 

300,000 

48.1% 

i^ 

D 

9010.90.40  laraal 

3,257,823 

70.5% 

o' 

D 

toil. 10. 30  larael 

561,033 

77.0% 

CO 

D 

(014.80.10  laraal 

1,506,750 

85.7% 

D 

9021.31.80  Mexico 

605,303 

50.1% 

D 

8033.90.70  Mexico 

59,395 

100.0% 

•OR 

8035.11.20  Brazil 

1,803,345 

34.9% 

2  0 

9035.11.30  India 

3,778,896 

53.7% 

D 

9035.80.40  Mexico 

3,367,316 

67.0% 

D 

9031. 90. 40  laraal 

4,186,(35 

56.1V 

D 

9306.39.00  Paru 

1,814,470 

66.0% 

D 

8403.60.40  Maxico 

733,(26 

47.6% 

Ul 


tlST   III    :    POSSIBLE   da   MINIMIS    ITF-.S 
1990  U.S.    IMPORTS    -    J»>f  M>Y    THP'-'.IH    orrCEEf 


LIST   IV    :    POSSIBLE   REDESIGNATION    ITEMS 
1990   U.S.    IMPCPTS    -    JWnJXBV   THROUGH   OCTOBER 


FUGS      HTSUS 


PWTNEP 


IMP'PTS       SHAPE 


NJ 


D  9404.10.00  Mexico 

0  mi  ii .  40  Mtkico. . . . 

D  R  »'  »  ;:  so  Br«2ii 

0  9JC6.6:.C0  Indonesia. 

D  9«0J. JO. 70  Me«icc. . . . 

D  9C0e.29.20  Thailand.. 

D  9«l].t0.eo  Mexico.... 

D  9614.20  60  T'-irkay 

0  9614. 20. SO  Turkey 


LACS 


1,323,  89'' 
1,  525,250 
1,719,480 
790,433 
1 ,9«7 , 791 

440, e:e 

3,762,411 
114,911 


LIST  rv  :  POSSIBLE  REnESIGNATIOS  ITEMS 
1990  U.S.  IMPCPTS  -  JKSVKfi    THPC'.^H  OCTOBER 


HTSUS 
0711.31.40 

0807.20.00 
IOOS.90.20 
1101.14.00 
1605.10.20 
1605.10.20 


1701.11, 
1701.11, 
1701.11 
1701.12 


1701.91.21 
1701 .99. CI 
1806. 10.41 
1905. 90. 90 
2007.99. 50 
2906. 11 .00 
2933.39.25 
2935,00. 31 
3402.90. 10 


1821.90 

3904.21 
3909. 10 

4011 


40 

00 

00 

10.00 


4011 .20.00 
4104 .10.40 
4104.22.00 
4104 .29. 50 
4104 .29.90 
4104. 31 .50 
4104 , 31 .60 
4104.  31.^0 
4104. 39.50 
4104.39.60 
4105. 2C  60 
4106 . 12 . 00 
4106. 19. 00 
4106. 20. 30 
4107.29.60 
4107.90.60 
4109.00.70 
4411.19.20 
441119.40 
441 1 . 21 .00 
4411.29.60 
4411.29.90 
44  12  12.20 
44  12  12.20 
44  12  12.50 
4412.  12.50 
4412  29.30 
4412.29.30 
4412.29.40 


PARTNER 

Thailand 

Mexico 

Argentina 

Tha  i 1  and 

Thai  land  

Malaysia 

Dominican  Republic. 
Doalricar  Repuijllc. 

Brazil 

Braill 

Brazil 

Brazil 

Brazil 

Mexico 

Brazil 

Brazil 

Braz  11 

Yugoslavia 

Mexico 

Brazil 

Brazi  1 

Israel 

Brazil 

Brazil 

India 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argentina 

Argent  ma 

India 

India 

India 

Argentina 

Argentina 

Argentina 

Brazil 

Brazil 

Brazil 

Brazil 

Brazil 

Brazil 

Indonesia 

Brazil 

Indonesia 

Brazil 

Indonesia 

Brazil 


53  41 

76. 5t 
43.11 
61, 9t 
55.61 

67.9% 
51.71 
•  6.  3t 


157,571   62.51 


XMP 

rPTs 

SHAPE 

598 

808 

34 

6» 

678 

386 

33 

3» 

382 

160 

21 

2t 

0 

0 

01 

6 

298 

571 

40 

71 

5 

914 

968 

38 

2t 

92 

071 

806 

14 

2t 
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DEPAHTHENT  OF  THANSPOnTATIOH 

National  Highway  Traffic  Safety 
AdminictFBtion 

[Docktt  No.  LVy  &»-0t:  Notica  7] 

Passenger  Automotrile  Average  Fuel 
Economy  Standards;  Refection  of 
Petition;  Dutct>er  IMotors,  Inc. 

agency:  National  Highway  Traffic 
Safety  Adminiatration  [NHTSA).  IX)T. 
action:  Rejection  of  petitions.  


summary:  This  notice  rejects  petitions 
from  Dutcher  Motors,  Inc.  (Dutdier)  to 
exempt  the  company  from  the  generally 
applicable  corporate  average  fuel 
economy  standards  for  model  years 
(MY)  1989  and  1991,  and  to  establish 
alternative  fuel  economy  standards  for 
the  company  for  those  model  years.  The 
agency  has  concluded  that  Dutcher  has 
not  shown  "good  cause"  for  its  late 
filing  of  the  petitions.  In  a  companion 
Federal  Re^er  notice  published  today, 
the  agency  addresses  separately 
Dutcher's  petition  for  an  alternate  fuel 
economy  standard  for  Model  Year  1992, 
which  was  timely  filed. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Orron  Kee.  Office  of  Marlcet 
Incentives.  NHTSA,  400  Seventh  Street 
SW..  Washington.  DC  20690.  Iwfr.  ICee's 
telephone  number  is  (202)  386-0846. 
SUPPLEMENTARY  INFORMATION:  Title  V 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (Cost  Savings  Act),  15 
U.S.C.  2001  et  seq.,  provides  for  an 
automotive  fuel  economy  regulatory 
program  under  which  standards  are 
established  for  the  corporate  average 
fuel  economy  (CAFE)  of  the  annual 
production  fleets  of  manufacturers  of 
passenger  automobiles  and  light  trucks. 
The  standards  for  passenger 
automobiles  for  MYs  1989  and  1991,  the 
years  covered  by  the  petitions  for 
exemption,  are  26.5  miles  per  gallon 
(mpg)  for  MY  1989  and  27.5  mpg  for  MY 
1991. 

Section  502(c)  of  the  Cost  Savings  Act 
provides  that  a  low  volume 
manufacturer  of  passenger  automobiles 
may  be  exempted  from  the  generally 
appUcable  average  fuel  economy 
standards  for  passenger  automobiles  if 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  the  manufacturer  at  its 
maximum  level.  Under  the  Act,  a  low 
volume  manufacturer  is  one  that 
manufacturers  (worldwide)  fewer  than 
10,000  passenger  automobiles  in  the 
model  year  for  which  the  exemption  is 
sought  (the  affected  model  year)  and 


that  mahufactured  fewer  than  10,000 
passenger  automobiles  in  the  second 
model  year  before  the  affected  model 
year. 

NHTSA  has  promulgated  regulations 
establishing  the  required  contents  of  and 
procedures  for  processing  petitions  for 
low  volume  exemptions  from  the 
generally  applicable  passenger 
automobile  average  fuel  economy 
standards.  (See  49  CFR  part  525.) 
Section  525.8(b)  ^ecifies  that  each 
petition  for  exemption  must  be  Bled  "not 
later  than  24  months  before  the 
beginning  of  the  affected  model  year, 
unless  good  cause  for  later  submission 
is  shown*  *  *."  (See  generally  41  FR 
53827.  53828  (December  9, 1976).  and  44 
FR  21061,  21065  (April  9, 1979)). 

On  July  20. 1989.  Dutcher  petitioned 
the  agency  for  an  exemption  from  the 
generally  applicable  corporate  average 
fuel  economy  standards  for  MY  1989. 
Two  vehicles  were  sold  by  Dutcher  in 
that  year.  On  August  16, 19^,  Dutcher 
filed  an  additional  peu'.Jon  for 
exemptions  for  MYs  199a  1991.  and 
1992.  The  request  for  an  alternate 
standard  for  MY  1990  was  subsequently 
withdrawn.  The  petition  for  MY  1992 
was  timely  and  a  separate  notice 
proposing  to  grant  an  alternate  standard 
for  the  company  for  that  model  year 
appears  in  this  issue  of  the  Federal 
Register.  However,  the  petitions  for  MYs 
1989  and  1991  were  untimely.  Dutcher's 
arguments  purporting  to  show  "good 
cause"  for  late  filing  for  MYs  1989  and 
1991  are  discussed  below. 

MY  1989 

For  MY  1989.  Dutcher  apparently  had 
a  contract  with  a  customer  to  deliver 
two  vehicles.  The  agency  was  not 
provided  any  information  ccmceming 
when  the  contract  was  formed  In  its 
petition,  Dutcher  stated  that  the 
company  did  not  intend  to  deliver  any 
vehicles  for  MY  1989,  but  was  "forced" 
to  do  so  when  the  customer  threatened 
litigation  if  the  company  did  not  deliver 
pursuant  to  the  contract.  Dutch  er 
delivered  the  two  vehicles  in  June  1989. 

The  agency  does  not  accept  as  "good 
cause"  Dutcher's  stated  rationale. 
Dutcher  did  not  indicate  whether  the 
contract  for  MY  1989  was  entered  into 
sooner  or  later  than  24  months  in 
advance  of  the  model  year,  but,  at  the 
very  latest,  the  company  knew  at  the 
time  the  contract  was  entered  into  that 
it  would  likely  produce  MY  1989 
vehicles,  and  that  it  would  be  unable  to 
meet  the  generally  applicable  fuel 
economy  standard.  The  company  did 
not  in  fact  submit  its  petition  until  one 
month  after  delivering  the  vehicles.  For 
these  reasons,  the  agency  concludes  that 


Dutcher  has  not  shown  "good  cause"  for 
late  filing  for  MY  1989. 

MY  1991 

In  purporting  to  show  "good  cause" 
for  late  fiUng  for  MY  1991.  Dutcher  cited 
a  series  of  problems  that  began  when 
the  company  first  attempted  to  produce 
its  product  the  Transitaxi,  in  1965. 
Although  specific  dates  were  not 
provided  for  most  of  these  events, 
Dutcher  summarized  these  problems  as 
being  "busy  simply  trying  to  survive  as  a 
small  manufacturer."  Dutcher  also  asked 
the  agency,  in  determining  "good 
cause",  to  consider  the  company's  poor 
financial  condition,  and  the  small 
number  of  vehicles  that  the  company 
would  be  producing.  That  is  not  the  first 
time  Dutcher  has  presented  these 
reasons  as  "good  cause"  for  late  filing  of 
the  petition.  They  had  pre\iously  been 
presented  as  "good  cause"  for  late  filing 
for  MYs  1986  through  1989.  This  petition 
had  been  filed  in  May  1986. 

In  the  Federal  Register  nobce  of  April 
18, 1990  (55  FR  14439),  in  which  the 
agency  proposed  to  grant  alternate  fuel 
economy  standards  for  Dutcher  for  MYs 
1936  through  1988,  the  agency  found 
Dutcher  had  shown  "good  cause"  for 
late  filing  for  these  model  years.  The 
agency  noted  that  at  the  time  of  that 
filing,  the  company  had  been  newly 
formed,  and  a  sudden  decision  by  Ford 
to  stop  supplying  the  company  with 
engines  after  MY  1988.  forced  Dutcher  to 
utilize  a  Buick  engine. 

Tlie  reasons  for  "good  cause  " 
provided  for  MY  1991  are  not 
significantly  different  from  those  that 
were  provided  in  1986.  three  years 
previously.  Because  of  its  previous 
experience  with  the  petitioning  process, 
the  company  knew  at  least  as  early  as 
1986  that  in  order  to  be  eligible  to 
receive  an  ahemate  standard,  a  timely 
petition  must  be  filed.  No  new 
circumstances  were  cited  that  explained 
the  delay  for  MY  1991.  Accordingly,  the 
agency  concludes  Dutcher  has  not 
shown  "good  cause"  for  the  late  fihng 
for  MY  1991. 

In  sum,  NHTSA  has  carefully 
considered  the  arguments  presented  by 
Dutcher  but  has  concluded  that  Ehitcher 
has  not  shown  "good  cause"  for  its  late 
filing  of  pjetitions  for  low  volume 
exemptions  for  MYs  1989  and  1991. 

Authority.  15  U.S.C.  200Z  delegation  for 
authority  at  49  CFR  1.40  and  SCl.a 

Usued  oa  January  23,  1991 
Barry  Feirics, 

Associate  Admmistratcr  for  Rulemaking. 
[FR  Doc.  01-2019  Filed  1-29-91;  8:45  am] 
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Fecteral  llotor  Vehicle  Safety 
Standarda;  Occupant  Crash 
Protection;  Petition  for  Rulemaking; 
Denial 

AQCNCy:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACnON:  Petition  for  Rulemaking;  denial 

SUMMANy:  The  purpose  of  this  notice  is 
to  announce  the  denial  of  a  rulemaking 
petition  to  amend  Standard  No.  208. 
Occupant  Crash  Protection,  to  require 
manufacturers  of  passenger  cars,  light 
trucks,  small  buses,  and  multipurpose 
passenger  vehicles  to  install  adjustable 
shoulder  belt  anchorages  which  would 
allow  safety  belt  users  to  alter  the  height 
of  the  shoulder  belt  for  the  most 
comfortable  fit.  Available  data  do  not 
reveal  a  difference  in  usage  rates 
between  occupants  of  different  sizes  to 
enable  the  agency  to  conclude  that 
adjustable  shoulder  belt  anchorages 
would  significantly  increase  belt  usage 
Thus,  given  that  shorter  people  do  not 
use  safety  belts  less  frequently  than 
taller  people,  despite  reported  comfort 
problems,  it  is  uncertain  that  adjustable 
anchorages  would  significantly  increase 
safety  belt  use  rates  and  reduce  deaths 
and  injuries.  In  addition,  there  is  no 
evidence  that  current  restraint  systems 
create  a  safety  hazard  for  small  adults 
and  children.  In  the  past,  the  agency  has 
issued  regulations  designed  to  increase 
the  comfort  of  safety  belts,  believing 
that  increasing  comfort  would  increase 
safety  belt  usage  and  therefore  provide 
a  safety  benefit.  However,  given  the 
certainty  of  the  costs  associated  with 
adjustable  anchorages,  and  the 
uncertainty  of  safety  benefits,  the 
agency  does  not  find  that  their 
installation  can  be  mandated.  Therefc-e. 
the  petition  is  denied.  At  the  same  time, 
the  agency  is  supportive  of  any  effort 
that  might  increase  belt  use  and 
encourages  manufacturers  to  offer  such 
devices  so  that  a  clearer  understanding 
of  their  effects  can  be  ascertained  As 
more  real-world  data  on  the 
performance  of  adjustable  anchorages 
become  available,  the  agency  will 
consider  whether  a  rulemaking 
proceeding  is  warranted. 
FON  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarke  B.  Harper.  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.,  SW..  Washington.  DC  20590. 
Telephone:  (202)  366-2264. 
tUPPLCMCNTARY  INFORMATION:  Federal 
Motor  Vehicle  Safety  Standard  No  208. 
Occupant  Crash  Protection,  requires  the 
shoulder  belt  for  a  seat  to  fit  the  range 
of  occupants  from  a  5th  percentile  adult 
female  to  a  95th  percentile  adult  male, 
with  the  seat  in  any  position.  The  term 


■■fit"  means  the  abil.lv  of  a  safety  belt  to 
go  around  the  occupant  and  to  latch. 
The  standard  has  no  performance 
requirements  limiting  where  the  safety 
belt  may  contact  the  body  of  seated 
occupants. 

Smaller  safety  belt  users  have 
complained  that  shoulder  belts  pass 
over  their  neck  or  even  their  face. 
Standard  No  208  does  address  some 
issues  relating  to  comfort  and 
convenience  Since  belt  pressure  on 
vehicle  occupants  has  been  perceived  as 
the  main  comfort  concern  for  a  number 
of  years,  the  sta.idard  specifies  the 
maximum  belt  webbing  contact  force  In 
addition,  the  standard  permits,  but  does 
not  require,  webbing  tension  relievers, 
convenience  hooks  for  stromg  webbing 
during  vehicle  egress,  and  adjustable 
shoulder  belt  anchorages.  If  an 
adjustable  anchorage  is  present,  the 
standard  specifies  the  adjustment 
location. 

On  April  27.  1990.  Ms  Rosemar>' 
Dunlap,  President  of  Motor  Voters, 
petitioned  this  agency  to  require 
adjustable  upper  anchorages  for  the 
shoulder  belt  portion  of  safety  belts  in 
passenger  cars,  light  trucks,  small  buses, 
and  multipurpose  passenger  vehicles. 
Adjustable  upper  anchorages  allow  the 
safety  belt  user  to  adjust  the  position  of 
the  shoulder  belt  to  ensure  the  most 
comfortable  fit  Motor  Voters  believes 
that  improving  comfort  would  increase 
seat  belt  usage  among  children  and 
smaller  adults,  and  hence,  increase 
safety. 

In  evaluating  this  petition,  the  agency 
examined  two  factors.  First,  the  agency 
reviewed  between  accident  data  to 
determine  whether  there  is  a 
relationship  between  occupant  size  and 
safety  belt  use  rate.  The  agency 
hypothesized  that  if  safety  belt  usage 
rates  were  determined  to  be  similar 
regardless  of  occupant  size,  then  it  was 
likely  that  the  discomfort  problems 
reported  by  smaller  size  occupants  were 
not.  in  fact,  deterring  them  from  using 
seat  belts.  Second,  the  agency  reviewed 
accident  data  to  determine  if  current 
restraint  systems  create  a  safety  hazard 
for  small  adults  and  children 

Safety  Belts  I  se  Rates  and  Occupant 
Size 

The  agency  has  documented  the  fact 
that  shorter  occupants  experience  more 
comfort  problems  than  average  size 
occupants.  For  example,  in  a  1988 
agency  study  titled.  "A  Comparison  of 
the  Confort  and  Convenience  of 
Automatic  Safety  Belt  Systems  among 
Selected  1988-1989  Model  Year 
Automobiles  ■  (DOT  MS  8ir-467).  a 
significant  number  of  consumers 
reported  comfort  problems.  Shorter 


people  (58-62  inches)  reported  comfort 
problems  33,9  percent  of  the  time,  while 
taller  people  (over  70  inches)  reported 
comfort  problems  16,0  percent  of  the 
time. 

To  determine  if  comfort  problems 
affect  safety  belt  use  rates,  data  from 
the  agency's  National  Accident 
Sampling  System  (NASS)  from  1981-86 
were  analyzed  for  drivers  and  right  front 
passengers  from  known  height.  These 
seating  positions  were  selected  because 
both  have  a  high  occupaiicy  rate  and  a 
high  frequency  of  lap/shoulder  belts. 
Vehicle  occupants  under  20  years  of  age 
were  not  included  in  the  analysis.  They 
were  excluded  because  the  agency 
believes  that  other  motivating  factors, 
such  as  parental  control,  influence  the 
decision  to  use  safety  bells  and  would 
bias  the  results  .  The  analysis 
considered  only  passenger  cars  from 
mode!  year  1974  and  later,  investigating 
only  manual  lap  and  shoulder  belts, 
since  few  automatic  safety  belt  systems 
were  available  during  the  1981-86  time 
frame.  This  analysis  is  available  in 
docket  no.  87-08, 

A  review  of  these  data  revealed  no 
indication  that  shorter  people  are  less 
likely  to  wear  lap/shoulder  belts  than 
taller  people.  The  usage  rate  for  all  size 
adults  is  approximately  33  percent. 
While  there  is  some  variation  in  usage 
rate  for  different  size  groups,  there  is  not 
correlation  shown  between  height  and 
usage  rate.  Since  comfort  problems 
relating  to  the  height  of  the  user  can  not 
be  shown  to  affect  belt  use  rates  for 
smaller  occupants,  the  agency  has  no 
factual  basis  to  believe  that  making 
anchorages  for  shoulder  belts  adjustable 
would  significantly  increase  belt  use. 
Thus,  the  safety  benefits  of  such  a 
system  are  uncertain. 


Effectiveness 

Due  to  the  lack  of  comparative 
vehicles  or  comparative  accident  data, 
the  agency  is  unable  to  determine  if 
there  is  any  evidence  indicating  that 
varying  anchorage  locations  alters 
safety  belt  effectiveness,  i.e.,  the  injury 
reducing  performance  of  the  safety  belt 
system.  The  agency  will  continue  to  ■ 
assess  safety  belt  usage  rates  and 
effectiveness  for  different  size 
occupants  as  part  of  the  proposed 
Evaluation  Plan  for  Standard  No.  208 
(January  17, 1990,  (55  PR  1586)).  The 
agency  will  evaluate  the  effectiveness  of 
automatic  occupant  protection  systems 
(automatic  seat  belts,  air  bags  or  other 
automatic  devices)  for  occupants  of 
unusual  size,  to  determine  if  sm.all 
adults  are  provided  with  the  same  level 
of  protection  by  current  safety  belt  or  air 
bag  designs,  as  are  larger  adults. 
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Costs 

At  a  minimum,  the  agency  estimates 
that  the  requested  amendment  would 
cost  an  additional  $1  per  seating 
position.  The  amendment  would  affect 
approximately  10  million  automobiles 
and  4  miUion  light  trucks  per  year.  If 
adjustable  anchorages  were  required  in 
only  front  outboard  seating  positions, 
the  estimated  annual  cost  would  be  $56 
million.  If  the  requirement  were 
extended  to  all  outboard  seating 
positions  (front  and  rear),  the  estimated 
annual  cost  would  be  $104  million.  The 
agency  is  reluctant  to  impose  costs  of 
this  magnitude  in  the  absence  of  clear 
evidence  of  a  safety  benefit. 

Other  Activities 

The  agency  is  aware  that  many 
manufacturers  already  offer,  or  are 
plarming  to  offer,  adjustable  shoulder 
belt  anchorages  on  some  models.  For 
example,  Audi,  BMW,  General  Motors, 
Honda,  Mercedes  Benz,  Nissan,  Saab, 


Toyota,  and  Volvo  offer  such  systems. 
Ford  has  plans  to  introduce  such 
systems  early  in  1991.  and  along  with 
other  companies,  plans  to  greatly 
expand  their  availability  in  future  years 
On  December  19, 1990,  the  National 
Transportation  Safety  Board  (NYSE) 
recommended  that  the  manufacturers  of 
passenger  vehicles,  ''Provide  in  all 
newly  manufactured  passenger  vehicles 
an  adjustable  upper  anchorage  for  the 
shoulder  portion  of  the  seatbelt"  (NTSB 
recommendation  H-90-111). 

While  the  agency  is  not  mandating 
such  systems  at  this  time,  given  the 
uncertain  level  of  safety  benefits  and 
the  high  level  of  costs,  it  is  supportive  of 
any  actions  that  might  increase  safety 
belt  usage.  As  a  consequence,  we 
support  the  actions  of  the  NTSB  and 
vehicle  manufacturers  in  this  area.  The 
volunatry  provision  of  adjustable 
shoulder  anchorages  will  allow  for  an 
analysis  of  their  effects  on  belt  usage, 
consumer  acceptance,  and  automobile 


safety  Should  the  agency's  analyses 
remove  the  uncertainty  of  safety 
benefits  associated  with  adjustable 
anchorages,  it  will  reconsider  this 
decision. 

Conclusion 

There  is  no  clear  evidence  that 
amending  Standard  No,  208  to  require 
adjustable  shoulder  belt  anchorages 
would  result  m  a  significant  safety 
benefit.  Given  the  relatively  high  costs 
of  such  a  regulatory  requirement,  and 
the  current  voluntary  action  of 
manufacturers,  the  agency  does  not 
believe  a  regulation  is  required  at  this 
time. 

Based  on  the  foregoing  discussion. 
this  petition  is  denied. 

Issued  on  lanuary  23, 1991. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  91-2103  Filed  1-29-91.  8:45  air,) 
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January  23, 1991. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L. 
No.  94-49),  U.S.C.  552B: 
DATI  AND  Tme  January  30, 1991, 10;(X) 
a.m. 

PLACC  825  North  Capitol  Street,  NE., 
Room  9306,  Washington,  DC  20428. 
•TATUt:  Open. 

MATTERS  TO  BE  CONStOERCD:  Agenda. 
Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

COMTACT  PERSON  POR  MORE 
inpormation:  Lois  D.  Cashell,  Secretary, 
Telephone  (202)  208-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  ail  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  pubhc  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

CooMnt  Asmds— Hydro,  930th  Meeting— 
Jsnuary  M,  1991,  Regular  Meeting  (10:00  a.m.) 

CAH-t 

Omitted 
CAH-2. 
Docket  No«.  UL87-16-004  and  11,87-17- 

0O4,  Niagara  Mohawk  Power  Corporation 
CAH-3. 
Docket  No.  UL91-1-001,  City  of  Soda 

Springs.  Idaho 
CAH-4 
Project  No.  3218-018,  City  of  Orrville,  Ohio 
Project  No.  4474-028,  Borough  of  Cheswick. 

Pennsylvania,  and  Allegheny  Valley 

North  Council  of  Governments 
Project  No.  4875-017,  Borough  of  Charleroi. 

Pennsylvania,  Washington  County  Board 

of  Commissioners,  and  Pennsylvania 

Renewable  Resources.  Inc. 
Project  No.  7041-015,  Potter  Township, 

Pennsylvania 
Project  No.  7307-014,  City  of  Grafton.  West 

Virginia 
Project  Nos.  7568-014  and  790»-015.  County 

of  Allegheny.  Pennsylvania 
Pro)sct  No.  7860-016,  Borough  of  Point 

Marion.  Pennsylvania 
Proiect  Nos.  8654-015  and  8990-014.  Noah 

Corporation 
Proiect  No.  8908-018,  Borough  of 

Brownsville,  Pennsylvania,  Washington 

County  Board  of  Commissioners,  and 

Pennsylvania  Renewable  Resources.  Inc. 


Project  No.  9042-017.  Gallia  Hydro  Partners 
C\H-6. 
Project  No.  3344-022.  Town  of  Gassaway, 
West  Virginia 
CAH-6. 

Project  No.  8632-003.  John  N.  Webster 
CAH-7 
Project  No  10745-0O1  Robert  Hoe 
Project  No.  10602-001.  Gover-Kelly  No.  2 
and  RK-DK  Assoaates 
CAH-8 

Omitted 
CAH-9. 
Docket  No  Ul.89-14-004,  North  American 
Hydro,  Inc. 
CAH-10. 
Docket  No.  UL88-17-001.  Central  Vennont 
Public  Service  Corporation 

CoDwnt  Agenda — Electric 

CAE-1 
Docket  No  ER91 -143-000,  Public  Service 
Company  of  New  Hampshire 
CAE^2. 
Docket  No.  ER91-14»-000.  Boston  Edison 
Company 
C.AE-3. 
Docket  No.  ER91-e3-001.  Cambridge 
Electric  Light  Company 
CA£-< 
Docket  Nos  EL89-11-002  and  ER88-^12- 
002.  Vermont  Yankee  Nuclear  Power 
Corporation 
CAE-5. 
Docket  Nos  EF85-20n-m2  and  EF85-2021- 
010.  United  States  Department  of 
Energy— Bonneville  Power 
Administration 
CAE-e. 
Docket  No  ER91-107-0O1,  Potomac  Electric 
Power  Company 
CAB-7. 
Docket  No  RM84-9-001,  Calculation  of 
Cash  Working  Capital  Allowance  for 
Electnc  I'tilities 
CAE-8. 
Docket  No.  EC91-2-000,  Kansas  Power  and 
Laght  Company  and  Kansas  Gas  and 
Electnc  Company 
CAE-^. 
Docket  No  F.1,89-34-000,  Northern 
California  Power  Agency  v.  Pacific  Gas 
and  Electnc  Company 
Docket  No  ER9O-355-000,  Pacific  Gas  and 
Ellectnc  Company 

Consent  Miscellaneous 

CAM-1, 
Docket  No  RM90-11-001,  Streamlining 
Commission  Procedures  for  Review  of 

Staff  Action 

CooMDt  Agenda — Oil  and  Gas 

CAG-l. 

Docket  Nos.  RP91 -68-000  and  001,  Penn- 
York  Energy  Corporation 
CAG-2. 
Docket  No.  RP91-65-000,  Arkla  Energy 
Resources 
CAG-3. 


Docket  Noa.  CP90-772-002  and  RP8fr-191- 
001,  Northwest  Pipeline  Corporation 
CAG-4. 
Docket  No.  RP91-151-001.  Transwestem 
Pipeline  Company 
CAG-5. 
Docket  No.  RP90-192-002,  Texas  Gas 
Transmission  Corporation 
CAG-e. 
Docket  No.  RP91-»-00a  Florida  Gas 
Transmission  Company 
CAG-7. 
Docket  No.  RP91-66-000,  Northwest 
Pipeline  Corporation 
CAG-8. 
Docket  No.  RP91 -64-000,  ANR  Pipeline 
Company 
CAG-0. 
Docket  No.  RP91-63-00a  South  Georgia 
Natural  Gas  Company 
CAG-10. 
Docket  No.  RP91-ei-000,  Texas  Gas 
Transmission  Corporation 
CAG-l  1. 
Docket  No.  RP91-^K)-000,  Northern  Natural 
Gas  Company 
CAG-12, 
Docket  No.  TA91 -1-59-001,  Northern 
Natural  Gas  Company 
CAG-13 
Docket  No.  TA91-1-18-000,  Texas  Gas 
Transmission  Corporation 
CAG-l  4 
Docket  Ncs.  TA91-1-17-000,  and  TM91-2- 
17-000,  Texas  Eastern  Transmission 
Corporation 
CAG-15. 
Docket  No.  TM91-3-48-000.  ANR  Pipeline 
Company 
CAG-16. 
Docket  Nos.  TQ91-2-43-  OOO  and  TM91-^k 
43-000,  Williams  Natural  Gas  Company 
CAG-17 
Docket  Nos.  TQ91-6-4- 000  and  TM91-3-*- 
000,  Granite  State  Gas  Transmission.  Inc. 
CAG-l  8. 
Docket  No.  GT?l-13-000,  Algonquin  Gas 
Transmission  Company 
CAG-19. 
Docket  No  RP9O-132-002,  United  Gas  Pipe 
Line  Company 
CAG-20. 
Docket  Nos.  TA90-1-33-000  and  004,  El 
Paso  Natural  Gas  Company 
CAG-21 
Docket  Nos.  GT90-12-002  and  003. 
Mississippi  River  Transmission 
Corporation 
CAG-22 
Docket  No,  RP91-26-0O1,  El  Paso  Natural 
Gas  Company 
CAG-23. 
Docket  No.  RP91-15-002,  Transweslem 
Rpeline  Company 
CAG-24 
Docket  No.  RP91-22-001,  Natural  Gas 
Pipeline  Company  of  America 
CAG-25 
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Docket  Nos,  RP88-282-011  and  CP8&-917- 
005,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-28, 
Docket  No.  CP8ft-651-006,  Northern 
Pipeline  Company 
CAG-27. 
Docket  No.  TM91-6-28-001,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-28. 

Docket  No.  RP91-13-001,  Equitrans,  Inc. 
CAG-29. 
Docket  No.  RP91-5-002,  Natural  Gas 
Pipeline  Company  of  America 
GAG— 30. 
Docket  Nos.  RP88-259-041,  CP89-1 227-009. 
RP8&-136-023  and  RP90-124-006, 
Northern  Natural  Gas  Company 
CAG-31. 

Omitted 
CAG-32. 
Docket  Nos,  CP90-21 54-001,  RP85-177-093. 
RP88-e7-041.  RP88-255-003  and  RP90- 
119-005,  Texas  Eastern  Transmission 
Corporation 
Docket  No.  RP90-15-001,  Equiti'ans,  Inc.  V. 
Texas  Eastern  Transmission  Corporation 
CAG— 33 
Docket  Nos.  RP86-136-009,  RP8&-49-011, 
RP9O-14-001  and  CP89-1 582-003, 
National  Fuel  Gas  Supply  Corporation 
CAG-34. 
Docket  No.  RM91-2-002,  Mechanisms  for 
Passthrough  of  Pipeline  Take-or-Pay 
Buyout  and  Buydown  Costs 
Docket  Nos.  TA88-2-25-00ft  RP88-146-004, 
TA88-3-25-005,  RP89-12-0O7,  RP89-13- 
004,  RP89-1 58-003,  TQ89-4-25-001, 
TQ8»-5-25-001,  TQ90-1-2&-003,  TA90-1- 
25-002.  TM90-5-25-001,  TM9O-4-25-001, 
TQ90-3-25-001.  TM90-6-25-001,  TQ91- 
4-25-001.  TM91-2-25-001,  TQ91-2-25- 
001,  TM91-2-25-0O1  and  TQ91-2-25-001. 
Mississippi  River  Transmission 
Corporation 
CAG-35. 
Docket  Nos.  RP88-197-000  and  RP88-236- 
000,  Wilhston  Basin  Interstate  Pipeline 
Company 
f^AC  3fl 
Docket  Nos.  RP8a-92-023,  RP88-263-016 
and  RP88-265-008,  United  Gas  Pipe  Line 
Company 
CAG-37. 
Docket  No.  RP89-250-000,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  RP89-249-000,  Columbia  Gulf 
Transmission  Company 
CAG-38. 
Docket  No,  RP9O-6-000.  Dow  Intrastate 
Gas  Company 
CAG— 39. 
Docket  Nos.  RP89-251-000,  and  TA90-1-1- 
000,  Alabama-Tennessee  Natural  Gas 
Company 
CAG-40. 

Omitted 
CAG-41. 
Docket  No.  GP84-56-008,  Williams  Natural 

Gas  Company 
Docket  No,  RP83-42-007,  Midwest  Gas 
Userf  Association  v.  Williams  Natural 
Gas  Company 
CAG-42. 
Docket  No.  RM84-6-036,  Refunds  Resulting 
from  Btu  Measurement  Adjustments 


CAG-431. 
Docket  No.  GP88-26-002,  Northern  Pump 
Company,  Danner  No.  A-1  Well 
CAG-44. 
Docket  No.  GP8©-47-001,  Sandstone 
Resources,  Inc.  v.  Columbia  Gas 
Transmission  Corporation 
CAG-4S. 
Docket  No.  GP90-14-000,  Exxon 
Corporation 
CAG-46. 
Docket  No.  CI86-165-000,  Phillips 
Petroleum  Company 
CAG-47. 
Docket  No.  CP90-644-001,  Columbia  Gas 
Transmission  Corporation  and 
Commonwealth  Gas  Pipeline 
Corporation 
CAG-48, 
Docket  No.  CP90-1 292-001,  East  Tennessee 
Natural  Gas  Company 
CAG— 49. 
Docket  No.  C3'84-252-003.  Trans- 
Appalachian  PipeUne.  Inc. 
CAG-50. 
Docket  No,  C3>87-35ft-004,  Tennessee  Gas 
Pipeline  Company  Docket  No.  CP87-42&- 
004.  CNG  Transmission  Corporation 
CAG-51. 
Docket  No.  CP87-75-005,  Tennessee  Gas 
Pipeline  Company 
CAG-52. 
Docket  No.  CP81-296-018,  Tennessee  Gas 
Pipeline  Company 
CAG-S3. 
Docket  No.  CP9O-989-003,  National  Fuel 
Gas  Supply  Corporation 
CAG-54. 

Omitted 
CAG-55. 
Docket  No.  C3W-78-001,  Mississippi  River 
Transmission  Corporation 
CAG-S6. 
Docket  No.  CPW-1953-001.  ANR  Storage 
Company 
CAG-57 

Omitted 
CAG-58. 
Docket  No.  CP88-266-007,  Viking  Gas 
Transmission  Company 
CAG-59. 
Docket  No.  CP89-1 205-000,  Columbia  Gas 
Transmission  Corporation 
CAG-60. 
Docket  No.  CP90-1654-000,  Tennessee  Gas 
Pipeline  Company  and  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-61. 
Docket  No.  C:P90-1941-000,  United  Gas 
Pipe  Line  Company 
CAG-62. 
Docket  No.  CP91-752-000,  Tennessee  Gas 
Pipeline  Company 
CAG-63. 
Docket  No.  CP91-913-000,  Colorado 
Interstate  Gas  Company 
CAG— 64. 
Docket  Nos.  RP&4-42-OO0,  RP72-133-0OO, 
TA80-1-11-000,  TA80-2-1 1-000.  TA81-1- 
11-000,  TA81-2-11-000,  TA82-l-ll-00a 
TA82-2-11-000.  TA83-1-11-000,  TA83-2- 
11-000,  TA84-1-1 1-000,  and  TA84-2-11- 
000  (Phase  I),  United  Gas  Pipe  Line 
Company 
CAG-65. 
Docket  Nos.  RP90-139-004  and  RP91-69- 
000,  Southern  Nahiral  Gas  Company 


Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 

Docket  No  RM87-34-064.  Regulation  of 
Natural  Gas  Pipelines  After  Partial 
Wellhead  Decontrol.  Order  on  remand. 
PR-2. 

Docket  No.  RM91-2-001,  Mechanism  for 
Passthrough  of  PipeUne  Take-or-Pay 
Buyout  or  Buydown  Costs 

Docket  Nos.  RP86-119-01ft  TA84-2-9-0ie 
and  TAB5-1-6-004,  Tennessee  Gas 
Pipeline  tympany.  Order  on  rehearing. 

IJ.  Producer  Matters 

PF-1. 

Reserved 

/;;.  Pipeline  Certificate  Matters 

PC— 1 
Docket  Nos.  CP89-634-003  and  CP89-815- 
002.  Iroquois  Gas  Transmission  System, 
LP. 
Docket  No.  CP89-629-003.  Tennessee  Gas 

Pipeline  Company 
Docket  No.  CP89-1263-002.  Texas  Eastern 

Transmission  Company 
Docket  No.  CP89-1 339-002,  Long  Island 
Lighting  Company,  The  Brooklyn  Union 
Gas  Company  and  ConsoUdafed  Edison 
Company  of  New  York,  Inc.  Opinion  and 
order  on  rehearing. 
PC-2. 
Docket  No.  CP89-634-004.  Iroquois  Gas 
Transmission  System.  LP.  Order  on 
certificate. 
PC-3. 
Docket  No  CP89-2067-001,  Southern 
Natiu^l  Gas  Company  Order  on 
rehearing. 
PC-4. 
Docket  No.  CP90-1391-000,  Arcadian 
Corporation  v.  Southern  Natural  Gas 
Company  Order  on  complaint. 
Lois  D.  CasbelL 
Secretary 

[FR  Doc.  91-2221  Filed  1-25-91:  8  45  am] 
MUJMG  coot  S717-C1-4I 


FEDERAL  RESERVE  SYSTEM  BOARD  Of 

GOVERNORS 

TIME  AND  date:  12:00  noon,  Monday. 

February  4,  1991. 

PUICE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Resen'e  System  employees. 
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2.  Any  items  carried  forward  from  a 
previously  announced  meeting, 

CONTACT  MEMON  FOK  MOItE 
mFOftMATION:  Mr.  loseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204, 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  lanaury  25, 1991. 
iMmifar  |.  Johnson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-2242  Filed  l-TS-m,  10:20  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousiy 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  In  the 
Issue. 


ACTION 

Proposed  Amendment  to  Student 
Community  Service  Project  Guidelines 

Correction 

In  notice  document  90-1188  beginning 
on  page  1784  in  the  issue  of  Thursday, 
January  17, 1991,  make  the  following 
corrections: 

1.  On  page  1784,  in  the  first  column 
under  Dates,  in  the  third  line,  the  year 
should  read  "1991". 

2.  On  the  same  page,  in  the  second 
column,  under  n.  Purpose,  in  the  fifth 
line,  "amended"  was  misspelled. 

3.  On  the  same  page,  in  the  3rd 
column,  in  the  3rd  paragraph,  in  the  10th 
line,  "finds"  should  read  "funds". 

4.  On  page  1787,  In  the  first  column,  in 
paragraph  "5.",  in  the  second  line,  after 
"shaU"  insert  "not". 

BILUNQ  COOC  ISOS-OVO 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 106, 110, 9001-9007, 
9012,  and  9031-9039 

(Notice  1990-19] 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

Correction 

In  proposed  rule  document  90-30378 
beginning  on  page  106  in  the  issue  of 
Wednesday,  January  2, 1991,  make  the 
following  corrections: 

1.  On  page  108,  In  the  let  column,  in 
the  17th  line,  after  FEC.  insert  "734". 

2.  On  page  113,  in  the  1st  column,  in 
the  last  paragraph,  in  the  14th  line, 
"limitations"  should  read  "limitation". 

3.  On  the  same  page,  in  the  second 
column,  in  the  second  complete 
paragraph,  in  the  first  line,  "that"  should 
read  "the"  and  in  the  second  line,  the 
first  "the"  should  read  "that". 


§100J    [Corrected] 

4.  On  pa^e  114.  m  tke  Hard  cdoHi,  is 
S  100.8(b](2lXiBMA).  iB  the  foortfa  tioe. 

"110.9"  should  read  "110.8". 

S900Z6    [Corrected] 

5.  On  page  117,  in  the  leoond  oeituna. 
in  S  9002.6,  the  fifth  and  sixth  lines, 
should  read  "party,  25  percent  or  more 
of  the  total  number  of  popular". 

S  9003.1    [CorrMted] 

6.  On  page  119,  in  the  first  column,  in 
§  9003.1(b)(9),  in  the  last  line,  "Funds", 
should  read  "Fund". 

§9003.3    [Corrected] 

7.  On  page  121,  in  the  third  column,  in 
S  9003.3(c)(3),  in  the  last  Une,  after 
"purpose",  replace  the  period  with  a 
colon. 

S  9003.5    [Corrected] 

8.  On  page  123,  in  the  first  column,  in 
§  9003.5,  the  first  paragraph  designated 
(1)  should  be  designated  (a). 

$9004.5    [CorrM^ted] 

9.  On  page  125,  in  the  second  column, 
in  S  9004.5,  in  the  sixth  Une.  "States" 
should  read  "State". 

S9004J    [Corrected] 

10.  On  the  same  page,  in  the  3rd 
column,  in  S  9004.6(d)(1),  in  the  14th  line 
"reimbursement"  should  read 
"reimbursements". 

S  9004.7    [Corrected] 

11.  On  page  126,  in  the  2nd  column,  in 
§  9004.7(b)(7),  in  the  10th  line,  after  "be" 
insert  "a". 

{9004.9    [Corrected] 

12.  On  page  127,  in  the  second  column, 
in  §  9004.9(f)(2)(i),  in  the  third  line  from 
the  end  of  the  paragraph,  after  "eligible" 
insert  "based". 

§9005.1    [Corrected] 

13.  On  page  128,  in  the  second  column, 
in  S  9005.1(c)(3),  in  the  second  line, 
"candidate"  was  misspelled. 

§9033.2    [Corrected] 

14.  On  page  136,  in  the  first  column,  in 
S  9033.2(b)(1),  in  the  fourth  line,  "Office" 
shoidd  read  "office". 

§9033J    [Corrected] 

15.  On  page  137,  in  the  third  column, 
in  S  9033.8(b),  in  the  third  line,  "eligible" 
should  read  "ineligible". 


§9033.11    ICoirectedl 

16.  On  page  139,  in  the  first  column.  In 
S  9033.11(b)(3)(i),  in  *e  eixA  Hne, 
"received  '  ahooid  read  'Yeceives". 

§9033.12    [Corrected] 

17.  On  the  same  paje,  in  the  eeoond 

column,  in  §  9033.12(c),  in  the  third  line, 
"provide"  should  read  "produce". 

§9034.2    [Corrected] 

18.  On  page  140,  in  the  first  column,  in 
§  9034.2(a)(4),  in  the  sixth  line,  after 
"calender"  insert  "year". 

§9034.6    [Corrected] 

19.  On  page  143,  in  the  first  column,  in 
i  9034.6(d)(1).  in  the  first  line. 
"Committee"  should  read  "committee". 

§9034J    [Corrected] 

20.  On  page  145,  in  the  first  column,  in 
§  9034.8(c)(7)(ii),  in  the  eighth  line, 
"fund"  should  read  "funds". 

21.  On  the  same  page,  in  the  second 
coliunn,  in  §  9034.8(c)(9)(ii),  in  the 
second  line  from  the  end,  "Form  3-F' 
should  read  "Form  3-P". 

§9036.1    [Corrected] 

22.  On  page  146,  in  the  third  column. 
in  §  9036.1(b)(2),  In  the  eighth  hne, 
"submissions"  should  read 
"submission". 

§9036J    [Corrected] 

23.  On  page  147,  in  the  second  column, 
in  §  9036.2(b)(2),  in  the  last  line  remove 
"of. 

24.  On  the  same  page,  m  the  thi.'xi 
column,  in  §  9036.2(c)(l](ii),  m  the 
seventh  hne,  "9036(a)"  should  read 
"9C36.2(a)". 

§9036.3    [Corrected] 

25.  On  page  148,  in  the  first  column,  in 
the  §  9036.3  heading,  m  the  first  line, 
remove  "of. 

§9038.1    [Corrected] 

26.  On  page  150.  in  the  second  column. 
in  §  9038.1(b)(2),  "Field  work"  should 
read  "Fieldwork".  On  the  same  page,  in 
the  same  section,  in  the  third  column,  in 
paragraph  (b)(4),  in  the  third  line,  "of 
should  read  "if. 

27.  On  page  151,  in  the  1st  column,  in 
§  9038.1(d),  in  the  14th  Une,  "9038" 
should  read  "9038.2".  In  the  16th  line, 
"asset"  should  read  "as  set". 
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§903«^     [COfTMtMt] 

28.  On  page  151,  in  the  third  column, 
in  S  9038.2(b)(2)(i),  in  the  seventh  line 
■'2"  should  read  "(2)", 

29.  On  page  152,  in  the  3rd  column,  in 
§  9038,2(g),  in  the  4th  and  10th  imes 
"authorize"  should  read  "authorized  ' 

§9039.3    [Corrtctcd] 

30.  On  page  154,  in  the  second  colum.-. 
in  8  9039.3(a)(2),  in  the  first  line,    an" 
should  read  "An". 

BILUNO  COOC  1S09-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6830 

lCO-930-4214-10:  COC-0i2512i 

Partial  Revocation  of  Public  Land 
Order  No.  3843;  Colorado 

Co~~ection 

In  rule  document  91-1456  appear. r.g  on 
pagp  :443,  in  the  issue  of  Wednpsday 


lanuary  23, 1991,  in  the  first  line  of  the 
heading,  after  "Order"  insert  "b830". 


BILLING  CODE  1SO5-01-O 


Wsdnssdsy 
January  30,  1991 


Part  it 

Environmental 
Protection  Agency 

40  CFR  Parts  141,  142,  and  143 
National  Primary  Ortnking  Water 
Regulations;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pert*  141. 142,  and  143 

(WH-fRL-33aO-11 

Nattonai  Primary  Drinking  Water 
Regulatione— SynttMtic  Organic 
Ctiemicala  and  Inorganic  Chemicals; 
Monitoring  for  Unregulated 
Contaminants;  National  Primary 
Ddnldng  Water  Regulations 
Implementation;  National  Secondary 
Drinidng  Water  Regulations 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summany:  By  this  document.  EPA  is 
promulgating  maximum  contaminant 
level  goals  (MCLGs)  and  National 
Primary  Drinking  Water  Regulations 
(NPDWRs)  for  28  synthetic  organic 
chemicals  (SOCs)  and  7  inorganic 
chemicals  (lOCs).  [The  MCLGs  and 
MCLs  for  aldicarb,  aldicarb  sulfoxide. 
aldicarb  sulfone,  pentachlorophenol  and 
barium  are  reproposed  elsewhere  in 
today's  Federal  Register  due  to  changes 
in  the  health  basis  for  the  MCLGs  and/ 
or  revised  MCLs.)  The  NPDWRs  consist 
of  maximum  contaminant  levels  (MCLs) 
or  treatment  techniques  for  the  SOCs 
and  lOCs.  The  NPDWRs  also  include 
monitoring,  reporting,  and  public 
notification  requirements  for  these 
compounds.  This  document  includes  the 
best  available  technology  (BAT)  upon 
which  the  MCLs  are  based  and  the  BAT 
for  the  purpose  of  issuing  variances.  The 
Agency  is  promulgating  secondary 
MCLs  (SMCLs)  for  two  contaminants 
and  one-time  monitoring  requirements 
for  approximately  30  SOCs  and  lOCs 
that  are  not  regulated  by  NPDWRs. 

EFFECnvc  DATE  All  sections  (141.11, 
141.23,  141.24. 141.32.  141.40.  141.50, 
141.60, 141.61. 141.62, 141.110,  141.111, 
142.14, 142.15, 142.16, 142.57,  142.62. 
142.64. 143.3.  and  143.4]  of  this  regulation 
are  effective  July  30, 1992.  The 
information  collection  requirements  of 
S$  141.23, 141.24  and  141.40  are  effective 
July  30. 1992  if  the  Information 
Collection  Request  is  cleared  by  the 
Office  of  Management  and  Budget 
(0MB).  If  not.  the  requirements  will  be 
effective  when  0MB  clears  the  request 
at  which  time  a  document  will  be 
published  in  the  Federal  Register 
establishing  the  effective  date.  In 
accordance  with  40  CFR  23.7,  this 
regulation  shall  be  considered  final 
Agency  action  for  the  purposes  of 
judicial  review  at  1  p  m  ,  Eastern  time  on 
February  13, 1991. 


ADDRESSES:  A  copy  of  the  public 
comments  received,  EPA  responses,  and 
all  other  supporting  documents 
(including  references  included  in  this 
notice)  are  available  for  review  at  the 
U.S.  Environmental  Protection  Agency 
(EPA).  Drinking  Water  Docket.  401  M 
Street.  SW.,  Washington.  DC.  20460.  For 
access  to  the  docket  materials,  call  202- 
382-3027  between  9  a.m.  and  3:30  p.m. 
Any  document  referenced  by  an  MRID 
number  is  available  by  contacting  Susan 
Laurence.  Freedom  of  Information 
Office,  Office  of  Pesticide  Programs,  at 
703-557-4454. 

Copies  of  health  criteria,  analytical 
methods,  and  regulatory  impact  analysis 
documents  are  available  for  a  fee  from 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road. 
Springfield,  Virginia  22161.  The  toll-free 
number  is  800-336-4700,  local:  703-487- 
4650. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Havmga.  Criteria  and  Standards 
Division,  Office  of  Drinking  Water 
(WH-550),  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington.  DC  20460,  202-382-5555,  or 
one  of  the  EPA  Regional  Office  contacts 
listed  below.  General  information  may 
also  be  obtained  from  the  EPA  Drinking 
Water  Hothne.  The  toll-free  number  is 
800-426-4791.  local:  202-382-5533. 

EPA  Regional  Officm 

I.  JFK  Federal  Bldg  .  room  2203,  Boston.  MA 
02203,  Phone:  (6;')  565-3602.  jerry  Healey 

II.  28  Federal  Plaza,  room  824,  New  York.  NY 
10278.  Phone:  (212)  264-1800.  Walter 
Andrews 

III.  841  CheBtnut  Street.  Philadelphia.  PA 
19107.  Phone:  (215)  597-8227,  )on  Capacasa 

IV  345  Courtland  Street.  Atlanta,  GA  30365, 
Phone:  (4CM1  347-2913.  Allen  Antley 

V  230  S.  Dearborn  Street.  Chicago.  IL  60604. 
Phone:  (312)  353-2152.  Ed  Walters 

VI.  1445  Ross  Avenue.  Dallas,  TX  75202. 
Phone:  (214)  255-7155.  Tom  Love 

VII.  726  Minnesota  Ave..  Kansas  City.  KS 
66201.  Phone:  (913)  551-7032,  Ralph 
Langemeier 

Vlli.  One  Denver  Place,  999  18th  Street,  suite 
300.  Denver  CO  80202-2413,  Phone:  (303) 
293-1408,  Pdtnck  Crotty 

IX.  215  Fremont  Street,  San  Francisco,  CA 
94105,  Phone:  (415)  974-0912.  Steve 
Pardieck 

X.  1200  Sixth  Avenue,  Seattle.  WA  98101, 
Phone  (20ei  44:-»092,  (an  Hastings 

Abbreviations  Used  in  This  Dociunent 
AA:  Direct  Aspiration  Atomic  Absorption 

Spectroscopy 
ADI:  Adjusted  Daily  Intake 
BAT  Best  Available  Technology 
BTGA:  Best  Technology  Generally  Available 
CAA:  Clean  Air  Act 
CAG:  Cancer  Assessment  Group 
CRAVE:  Cancer  Risk  Assessment 

Verification  Endeavor 


CUR:  Carbon  Usage  Rate 

CWS:  Community  Water  System 

DWEL:  Drinking  Water  Equivalent  Level 

EBCT:  Empty  Bed  Contact  Time 

ED:  Electrodialysis 

EDR:  Electrodialysis  Reversal 

EMSL:  EPA  Environmental  Monitoring  and 

Support  Laboratory  (Cincinnati) 
FmllA  Farmer's  Home  Administration 
GAC:  Granular  Activated  Carbon 
GFAA:  Graphite  Furnace  Atomic  Absorption 

Spectroscopy 
ICP-.\ES:  Inductively  Coupled  Plasma- 
Atomic  Emission  Spectroscopy 
IE:  Ion  Exchange 
IMDL:  Inter-Laboratory  Method  Detection 

Limit 
IOC  Inorganic  Chemical 
LOAEL:  Lowest-Observed-Adverse-Effect 

Level 
LOQ:  Limit  of  Quantitation 
MBS:  Multinational  Business  Services,  Inc. 
MCL  Maximum  Contaminant  Level 

(expressed  as  mg/1)  ' 
MCLG  Maximum  Contaminant  Level  Goal 
MDL:  Method  Detection  Limit 
MGD:  Million  Gallons  per  Day 
NAS:  National  Academy  of  Science 
NIPDWR:  National  Interim  Primary  Drinking 

Water  Regulation 
NIST:  National  Institute  of  Standards  and 

Technology 
NOAEL:  No-bbserved-Adverse-Effect  Level 
NORS:  National  Organic  Reconnaissance 

Survey 
NTDWR:  National  Primary  Drinking  Water 

Regulation 
NSF:  National  Sanitation  Foundation 
NTWS:  Non-Transient  Non-Community 

Water  System 
OPP:  EPA's  Office  of  Pesticide  Programs 
PAP:  Polymer  Addition  Practices 
PE:  Performance  Evaluation 
POE:  Point-of-Entry  Technologies 
POU:  Point-of-Use  Technologies 
PQL.  Practical  Quantitation  Level 
PTA:  Packed  Tower  Aeration 
PWS:  Public  Water  System 
RfD:  Reference  Dose  (formeriy  termed 

Acceptable  Daily  Intake  (ADI)) 
RIA:  Regulatory  Impact  Analysis 
RMCL:  Recommended  Maximum 

Contaminant  Level 
RO:  Reverse  Osmosis 
RSC:  Relative  Source  Contribution 
SDWA:  Safe  Drinking  Water  Act.  or  the 

"Act."  as  amended  in  1986 
SMCL:  Secondary  Maximum  Contaminant 

Level 
SOC:  Synthetic  Organic  Chemical 
TEM:  Transmission  Electron  Microscopy 
THMs:  Trihalomethanes 
TON:  Total  Odor  Number 
TWS:  Transient  Non-Community  Water 

System 
UP:  Uncertainty  Factor 
UIC:  Underground  Injection  Control 
VOC:  Volatile  Organic  Chemical 
WHP:  Wellhead  Protection 

List  of  Tables 

Table  1— MCLGs  and  MCLs  for  Inorganic 

Contaminants 


1.000  micrograms  (m8)  =  t  miLigram  (mg). 
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Table  2— MCLGs  and  MCLs  for  Volatile 

Organic  Contaminants 
Table  3— MCLGs  and  MCLs  for  Pesticides/ 

PCBa 
Table  4 — MCLGs  and  Treatment  Technique 

Requirements  for  Other  Organic 

Contaminants 
Table  5 — Secondary  Maximum  Contaminant 

Levels  (SMCLs) 
Table  6— Best  Available  Technologies  to 

Remove  Inorganic  Contaminants 
Table  7— Best  Available  Technologies  to 

Remove  Synthetic  Organic  Contaminants 
Table  8 — Compliance  Monitoring 

Requirements 
Table  9— Analytical  Methods  for  Inorganic 

Chemicals 
Table  10— Analytical  Methods  for  Volatile 

Organic  Chemicals 
Table  11— Analytical  Methods  for  Pesticides/ 

PCBs 
Table  12 — Laboratory  Certification  Criteria 
Table  13 — State  Implementation 

Requirements 
Table  14— EPA's  Three  Category  Approach 

for  Establishing  MCLGs 
Table  15 — Relative  Source  Contribution 
Table  16 — Inorganic  Contaminant 

Acceptance  Limits  and  Practical 

Quantification  Levels 
Table  17 — Inorganic  Contaminant  Sample 

Preservation,  Container,  and  Holding  Time 

Requirements 
Table  18— Pesticide/PCB  Practical 

Quantitation  Levels  and  Acceptance  Limits 
Table  19 — Electrodialysis  Performance 

Compared  to  F^roposed  BATs 
Table  20— Additional  Costs  for  Vapor  Phase 

Carbon  Emission  Controls  for  Packed 

Tower  Aeration  Facility 
Table  21 — GAC  and  Packed  Column  Costs  to 

Remove  SOCs 
Table  22— MCL  Analysis  for  Category  I  SOCs 
Table  23 — MCL  Analysis  for  Category  II  and 

UISOCs 
Table  24 — Method  Detection  Limits — 

Pesticides/PCBs 
Table  25 — Unregulated  Inorganic  and 

Organic  Contaminants 
Table  26— Section  1415  BAT  for  Inorganic 

Contaminants 
Table  27— Section  1415  BAT  for  Organic 

Contaminants 
Table  28 — Summary  Impact  Estimates  for 

Final  IOC  and  SOC  Regulations 
Table  29 — Comparison  of  Total  Annualized 

Costs  for  Proposed  and  Final  Rules 
Table  30 — Upper  Bound  Household  Costs  ($/ 

HH/year) 
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6.  Uru^gulated  Contammant  Monitoring 
E.  Variances  and  Exemptions 

1.  Variances 

2.  Point-of-Use  Devices.  Bottled  Water,  and 
Point-of-Entry  Devices 

3.  Exemptions 

F  Laboratory  Certification 
G  Public  Notice  Requirements 

1.  General  Comments 

2.  Contaminant-Specific  Comments 
a.  Asbestos 

b  Other  Contaminants 
H.  Secondary  MCLs 

1.  Organics 

2.  Aluminum 

3.  Silver 

a.  Der.vation  of  SMCL  for  Silver 
I.  State  Implementation 

1.  Special  State  Pnmacy  Requirements 

2.  State  Recordkeeping  Requirements 

3.  State  Reporting  Requirements 
IV.  Economic  Analysis 

A.  Cost  of  Final  Rule 

B.  Comparison  to  Proposed  Rule 

1.  Monitonng  Requirements 

2.  Changes  in  MCLs 

3.  Changes  in  Occurrence  Data 

4.  Changes  in  Unit  Treatment  Cost 
ElsUmates 


BEST  COPY  AVAILABLE 
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C.  Cost  to  System* 

D.  Cost  to  State  PrograiM 
V  Other  Raqiuremeolt 


A.  Regulatory  Flexibiiity  Analysis 

B,  Paperwork  Reduc'ion  Ac' 
VI.  Public  Docket  and  References 


I.  Summary  of  Today's  Action 

The  effective  date  of  this  rule  is  July 
30, 1992. 


Table  1 .— MCLGs  and  MCLs  for  Ino«ganic  Contaminants 


MCLG* 


(1) 

(2)  Cadmium 

(3)a«0Mtuii 

(4)  Marcury .. 

(5) 

(6) 

(8)S«lanlum 


■no  rMUB... 


7  miMioo  fibers/lit«  (toofler  than  10  jim).. 

0.0O5  mQ/1 

0  1  mg/l 

0  CXa  mg/l 

10  mg/l  (as  N) 

1  mg/l  (as  N) 

10  mg/l  (as  N) 

0  05  mg  I    


MCI.S 


7  mtlbon  fibws/trter  (tongof  than  1 0  ^im) 
0.005  mg/l 
0  1  mg/l 

0  002  mg/1 

10  mg/l  (as  N). 

1  mg/l  (as  N), 
10  mg/l<asN) 
0,05  mg/l 


:m 


Table  2.— MCLGs  and  MCLs  for 
Volatile  Organic  Contaminants 


(1)  o-OtcMorabanzana. 

(2)  c*-U- 
□IcMaroathytana 

OicNorealhytana 

(5)  El^yt>an^ana 
(8) 


m  TakaEMoraalhytvw 

WTokiana 


(lO)Xy<anaa(to(aO- 


MCLGs 
(mg/0 


MCLS(mg/ 
0 


0.6 

0  07 

0  1 

0 

07 

0  1 
01 
0 

1 

10 


06 

0.07 

01 
0005 

07 

01 
0.1 
00O5 

1 
10 


Table  3  —MCLGs  ano  MCLs  for 
Pesticides/PCBs 


MCLGs 


(1)  Aiachtor 

(2)  Atrazma 

(3)  CmboUnn    

(4)  CNofdane  

(5)  1 .2-0»roioo-3- 
cWoropfopane  (DSCP). 

(6)  2,4-0 


Zaro 

0.003  mgA-. 

0.04  ms/l 

Zaro 

Zaro 

0.07  Ntg/I — 

Zaro 


(7)  Elhyiane  dityomida 

(EDB) 

(8)  Meptachlor  Zero    _— 

(9)  Meptachkx  apoxKJa  . ..  Zaro    

(10)  Undane  _j  0.0002  mg/1 

(1 1)  MalhorycWor 

(12)  Potychtoonatad 
I3)pneny*s  (PC8s)  tas 
decacMof  ot><p^eny1) . 

(13)  Toxap^ene  _j  Zaro 

(14»  2.4,5-TP  (Stfvm) I  a06  trgn. 


0.04  mg/l 
Zerc 


Table  4.— MCLGs  ano  Treatment 
Technique  Requirements  for  Other 
Organic  Contaminants 


MCU 

(mg/l) 


0002 

0.003 

004 

0002 

00002 

0  071, 
I 
0.0OOO5 

00004 

00002 

0.0002 

004 

0.0005. 


0.003. 
0.06. 


MCLGs 

MCL* 

(2)  EpictilOfohy«»in .... 

Zero 

Treatment 

Zero -. 

toctmique 
Traalmant 
lactaniaua. 

Table  5.— Secondary  Maximum 
Contaminant  Levels  (SMCLs) 


(1)  Alumnum.. 

(2)  Stiver 


0  05  to  0.2  mg/l 
0.1  mg/1 


Table  6.— Best  Available  Technologi£S  to  Remove  Inorganic  Contaminants 


InoTQsnic 

COCtOfTV- 


B«rtum 

Cadrrvum.. 
ChcocmufT) 

III. 
ChroTiiufT) 

VI. 

Marcury 

NMraia 


Best  availaDM  techootogna 


•Mnrw 


Satantum 
IV 

(Sala- 
niiak. 

Saiaomra 
VI 

(Sala- 
nata). 


T 


Coagulaton/ 


X 
X 

X 

X' 


Corroswn 
control 


Direct 
tittratKKi 


OiakMTda 

ftftiat)or 


Granular 
cartxxi 


Ion 
exchar>ge 


Ume 
soMentie ' 


Reverse 
osmosM 


X' 
X 
X 
X 


Etedro- 
dio*rsis 


'  BAT  col*  »  WfluarH  marcury  concartrtflona  do  rx>t  exceed  10  >ig  ^    Coasuiation  'OtralKjr-  lor  mercury  removal  includes  PAC  addition  or  poat-MtraSon  GAG 
coiumn  wTwra  nigh  affanic  inamnv  ia  praaani  In  sourca  water 

•  Not  1415  SAT  tor  smil  aifassma  tw  Mrtanoaa  unless  treatmeni  is  cunanOy  in  ptac« 
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Table  7.— Best  Available  Technologies  to  Remove  Synthetic  Organic  Contaminants 


PTA« 


PAP» 


VOCs: 

o-DictilorobanzarM 
cia- 1 ,2-Otctiloro«thylar>a 
trans-l  ,2,-OicNoroethytana 
1  ^-Oichloropropana 

Elli     iM     II  II  ■  II  II  ■ 
myiDanzarw 

MonocNoroberaana 

Styrarw 

Tatrachloroathylana 

Tohiana 

ylenas  (Total) 

Pasticidas/PCBs: 

AI«:hlor 

AkScait 

AkScart  sulfona 

AMcwt  Bulfoxida 

Atrazir>a 

Ca(t)Ofuran 

CNordana 

2.4-0 


Dibromochtoropropana  (06CP) 
Ethylana  Oibromtda  (EDB) 
HaptacNor 
Haptactilor  epoxida 


Mathoxychtor 

PCBs 

Pentacf)loropharx)l 
2,4,5-TP  (Sitvax) 
Toxaphana 
Other  Organic  Contaminants: 
Acrytamide 
Epichtorohydnn 


■  GAC  =  (granular  activated  caiton. 
•  PTA  -  Packed  tower  aeration. 
»  PAP  =  Po»ymer  addrtion  practices. 


Table  8.— Compuance  Monitoring  Requirements 


Contaminant 


Base  requirement 


Ground  water       Surface  water 


Tngger  that  increases  morwonng 


Wafvers 


5  Inorganics  . 
Asbestos 


Nitrate. 


Nitrite 

10  VOCs. 


18  Pesticides/ PCBs 


Unregulated: 

-6  lOCSi  -24  SOCs. 


1  sample/3  yr       Annual  s-impte 


1  sample/9  years  after  3  samples  <-  MCL 

1  sample  every  9  years _ 

Annual       Ouarterty 


>MCL... 

>Ma... 


After  1  year  <50%  MCL,  SWS,  may  reduce  to  an     >50%  MCL 

annual  sample. 

1  Sample— II  <  50%  of  MCL,  stale  discretion  >  50%  MCL 

Quarlerty/Yr  annual  after  one  year  o1  no  detect,     ^COOOS  mg/l 

every  3  years  after  3  rourxJs 
4  quarterty  samples  every  3  yrs;  after  1  round  of  no     Detection,  (see  Table  23) 

detect:  systems  >  3.300  reduce  to  2  sampies/yr 

every  3  yrs.  systems  <  3,300  reduce  to  1  sample 

every  3  yrs. 


One  sample,  4  consecutive  qiiarters.. 


N.A. 


Yes  Based  or^  anafyticai  resets  o' 

3  rounds 
Yes:  Based  on  vulr>erat5ilrt>  assess 

ment 

Na 

No 

Yes  Based  or  vulneratcl'tv  assess 

ment 
Yes  Based  or^  v^iirieratxii^  assess 

menu 


Y3S:  Based  on  vulrie'-aDil'ty  assess 
ment. 


Table  9.— Analytical  Methods  for 
Inorganic  Chemicals 

Contaminant  and  Methodology 

Aluminum: 
Atomic  absorption;  furnace  technique  ' 


At:mic  absorption,  direct  aspira;ion  ' 
Asbestos 

Transmission  electron  microsccpy 
Barium: 

Atomic  absorption;  furnace  tec.mique  ' 

Atomic  absorption;  direct  aspiation  ' 


Inductively  coupled  plasma  '"3/ 

Cadmium: 
Atomic  absorption,  furnace  technique  ' 
Inductively  coupled  plasma  ' 

Chromium 

.Atomic  absorption:  furnace  tech,-iique  ' 
Inductively  coupled  plasma  ' 

Mercury 


'  Graphite  Furnace  Atomic  Absorption 
Spectroicopy  (GFAA). 


'  Direct  Aspiration  Atomic  AbsoDtion 
Spectroscopy  (AA). 


'  Inductively  Coapied  Plasrr.B— Aton-.ic  Ejr..si:: 
Spectroscopy  [ICP-AESj. 
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Manual  cold  vapor  tachiqua 

Automated  cold  vapor  technique 
Nilnle. 

Manual  cadmium  reduction 

Automated  hydrazine  reduction 

Automated  cadmium  reduction 

Ion  aelective  electrode 

Ion  chromatography 
Nitrite: 

Spectrophotometric 

Automated  cadmium  reduction 

Manual  cadmium  reduction 

Ion  chromatography 
Selenium: 

Atomic  abaorptlon;  gaseous  hydride 

Atomic  absorption;  mmace  > 
SUver 

Atomic  absorption:  direct  aspiration  * 

Inductively  coupled  plasma  * 

TABL£  10.— ANALYTlCAi.  METHODS  FOB 

Volatile  Orqanic  Chemicals 


EPA  methods 

ContsfTunvits 

502.1 

f099 

503.1... 

524.1  ...„      .    _. 
524.2 

»ana-l.2.-a(Moroa(tfytwie. 

lj-Oichlorepropan«. 

EltiylMnzana. 

McnocNorokanzene. 

Tokjane. 
XylanM. 

Table  1 1  .—Analytical  Methods  for 
Pesticides/PCBs 


EPAmMhods 

Contaminants 

504 

OaromocNoropropana. 

Ettiylane  dtmxnda. 

506 

ftmMor. 

Atrazina. 

Chtordana. 

» 

HapttcMor. 

HaptacMar  aponde 

- 

MMhoxycMor. 

Toxapt)ana. 

PC8s> 

507 

Alachkx. 

Atrazina. 

508 

CNordana. 

Unttm. 

Uathoxyctitor 

PCas' 

SOBA 

PCSs  (as  decachkxoOtphenyi) 
2,4-0 

515.1 _ 

2.4.5-TP  (Savwc). 

raniacniowufjvwioi 

525 

AtacMv. 

Atrazina. 

HapsacMof. 

Haptactitor  apoxida. 

Undana. 

MathoxycMor 

PantKNoropftenol 

531.1 

AMc«t>. 

Ataoub  m0o*U». 

Aidlcafb  suNona. 

Cartxj'uran. 

Table  12— Laboratorv  Ceritification 
Criteria 


iOCa: 


Banum 

Cadmtum... 
Cttfonvum . 

Fkjonda 

Marcury  — 

Ntrate - 

Ntnta 

Sataraum- 
VOCa: 


Paaticites  and  PCSs: 

AlBCMOf 

Atazvw 

Cartxjfuran _... 

Cttordana 

Haptac»*)r 

HaptacMor 

aponda. 

Lindana 

Mattwxychlor 

PC8s(as 

DecacNofobt- 

phanyl). 

AUcart) 

Aidlcart)  sultoxida  . 

Aktcart  su<1ona 

Toxaphene 

PantacNoropnanol . 

2.4-0 

2.4,5-TP 

EDB 

DBCP 


±55% 
±55% 
±55% 
±45% 
±50% 
±50% 
±50% 
±40% 
±40% 


at  0.003  mg/1 
at  0.003  mg/1 
at  0.003  mg/l 
at  0  003  mqfl 
at  0  001  mg/1 
at  0  0O5  mg/1 
at  0  0O5  mg/1 
at  0.00OO5  mg/1 
at  0.0002  mg/1 


Table  13.— State  Implementation 
Requirements 


■Mattwds  505  wxl  SOe  are  used  as 

If  dsuclad  m  506  ar  SOa,  ayaiama 
using  Method  506A. 


orty 


'  Required  if  States  grant  waivers. 

n.  Background 

A.  Statutory  Authority 

The  Safe  Drinking  Water  Act  (SDWA 
or  "the  Act"),  as  amended  in  1988  (Pub. 
L  No.  99-339. 100  Stat.  642).  requires 
EPA  to  publish  "maximum  contaminant 
level  goals"  (MCLGs)  for  contaminants 
which,  in  the  judgment  of  the 
Administrator,  "may  have  an  adverse 
effect  on  the  health  of  persons  and 


2  standard  deviations 
based  on  study  statis- 
tics 

±15%  at  >0.15mg/1 
±20%  at  >  002  mg/1 
±15%  at  >0.01  mg/1 
±10%   at   1   to   10  mg/1 
±30%   at   >0.0005  tt»g/l 
±10%  at  >a4  mg/1 
±15%  at  >0.4  mg/1 
±20%  at  >a0l  mg/1 

±20%  at  >0.010  mg/1 
±40%  at  <0  010  mg/1 

±45%  St  a002  mg/1 
±45%  at  aooi  mg/1 
±45%  at  aM7  mg/1 
±45%  at  a002  mg/1 
±45%  at  aa004  mg/1 
±45%  at  0.0002  mg/1 

±45%  at  a0002  mg/1 
±45%  at  aOI  mg/1 
0-200%  at  0.0005  mg/1 


R^QuirBfTtont 

Primacy 

Record- 
kaeplng 

Reporting 

Vulnerability 
assessment 

X 

procedures*. 
Waiver 

X 

procedures. 
Monitonng 
schedule 

X 

VulnecaMtty 
assessment 

X 

detarmr«- 

tsna. 

Waivers  granted.. 
Traaimant 

X 
X 

technique 
certifications. 

Unregulated 
contaminant 

X 

X 

results. 

which  (are)  known  or  anticipated  to 
occur  in  public  water  systams"  (section 
1412(b)(3)(A)).  MCLGs  are  to  be  set  at  a 
level  at  which  "no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  allows  an  adequate 
margin  of  safety"  (section  I4l2(b](4l). 
At  the  same  time  EPA  publishes  an 
MCLG,  which  is  a  non-enforceable 
health  goal,  it  rmist  also  promulgate  a 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  which  includes 
either  (1)  a  maximum  contsmmant  level 
(MCL),  or  (2)  a  required  treatment 
technique  (section  1401(1),  1412(aM3). 
and  1412(b)(7)(A)).  A  treatment 
technique  may  be  set  only  if  it  is  not 
"economically  or  technologically 
feasible"  to  ascertain  the  level  of  a 
contaminant  (sections  1401(1)  and 
1412(b)(7)(A)).  An  MCL  must  be  set  as 
ckwe  to  the  MCLG  as  feasible  (section 
1412(b](4]).  Under  the  Act,  "feasible" 
means  "feasible  with  the  use  of  the  best 
technology,  treatment  techniques,  and 
other  means  which  the  Administrator 
finds,  after  examination  for  efficacy 
under  field  conditions  and  not  solely    - 
under  laboratory  conditions,  are 
available  (taking  cost  into 
considerationr  (section  1412(b)(5)).  In 
setting  MCLs,  EPA  considers  the  cost  of 
treatment  technology  to  large  public 
water  systems  (i.e.,  >  1,000,000  people) 
urith  relatively  clean  source  water 
supplies  (132  Cong.  Rec.  S6287  (daily 
ed..  May  21. 1986)).  Each  NPDWR  that 
establishes  an  MCL  must  list  the  best 
available  technology,  treatment 
techniques,  and  other  means  that  are 
feasible  for  meeting  the  MCL  (BAT) 
(section  1412(b)(8)).  NPDWRs  include 
monitoring,  analytical  and  quality 
assurance  requirements,  specifically, 
"criteria  and  procedures  to  assure  a 
supply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels  *  *  *." 
(Section  1401(1)(D)).  Section  1445  also 
authorizes  EPA  to  promulgate 
monitoring  requirements. 

Section  1414(c)  requires  each  owner  or 
operator  of  a  public  water  system  to 
give  notice  to  persons  served  by  it  of  (1) 
any  failure  to  comply  with  a  maximum 
contaminant  level,  treatment  technique, 
or  testing  procedure  required  by  a 
NPDWR;  (2)  any  failure  to  comply  with 
any  monitoring  required  pursuant  to 
section  1445  of  the  Act;  (3)  the  existence 
of  a  variance  or  exemption:  and  (4)  any 
failure  to  comply  with  the  requirements 
of  any  schedule  prescribed  pursuant  to  a 
variance  or  exemption. 

Under  the  1988  Amendments  to  the 
SDWA,  EPA  was  to  complete  the 
promulgaUon  of  NPDWRs  for  83 
contaminants,  in  three  phases,  by  June 
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19, 198a  After  1989,  an  additional  25 
contaminants  must  be  regulated  every 
three  years  (section  1412(b)). 

B.  Regulatory  History 

In  the  1986  Amendments  to  the 
SDWA.  Congress  required  that  MCLGs 
and  MCLs  be  proposed  and  promulgated 
simultaneously  (section  1412(a)(3)).  This 
change  streambned  development  of 
drinking  water  standards  by  combining 
two  steps  in  the  regulation  development 
process.  Section  1412(a)(2)  renamed 
recommended  maximum  contaminant 
levels  (RMQ«)  as  maximum 
contaminant  level  goals  (MCLGs). 

To  ensure  compliance  Mrith  the 
provision  that  MCLGs  and  MCLs  be 
proposed  and  promulgated 
simultaneously  and  to  ensure  adequate 
opportunity  for  public  comment  on  these 
proposed  standards,  EPA  proposed  as 
RMCLs,  in  November  1985,  most  of  the 
MCLGs  contained  in  today's  rule. 

On  May  2Z 1989,  EPA  proposed 
MCLGs  and  MCLs  for  36  contaminants 
and  a  treatment  technique  requirement 
for  two  contaminants.  Most  of  the 
MCLGs  and  MCLs  are  promulgated  at 
the  same  leveb  as  proposed  in  May 
1980.  However,  the  MCLGs  and/or 
MCLs  for  five  contaminants  are  lower 
than  previously  proposed.  Where  EPA  is 
promulgating  MCLGs,  MCLs,  analytical 
methods,  best  available  technology, 
monitoring  requirements,  and  State 
implementation  requirements  that  differ 
from  the  proposal  the  cheuiges  result 
from  public  comments  and/or  additional 
data  that  the  preamble  indicated  were 
under  development  or  analysis.  The 
technical  and/or  policy  basis  for  these 
changes  are  explained  in  this  notice. 

On  February  14, 1989.  in  response  to  a 
cidzen  suit  from  the  Bull  Run  Coalition, 
EPA  entered  Into  a  consent  order  which 
requires  promulgation  of  regulations  for 
40  contaminants  by  December  31, 1990. 
EPA  on  June  la  1989  partially  fulfilled 
thi:  requirement  by  promulgating 
regulations  on  coliforms  and  other 
microbiological  contaminants.  The 
promulgation  of  regulations  on  the  34 
contaminants  in  today's  rule  partially 
fulfills  the  terms  of  the  consent  decree. 
Because  of  changed  RfDs  for  aldicarb, 
aldicarb  sulfoxide,  aldicarb  sulfone,  and 
barium  and  the  reclassification  of 
pentachlorophenol  as  a  B2  carcinogen 
and  placement  in  Category  L  EPA. 
elsewhere  in  today's  Federal  Register,  is 
reproposing  the  MCLGs  and  MCLs  for 

these  contaminants.  EPA  intends  to 

promulgate  final  standards  for  these 

chemicals  by  July,  1991. 

C.  Public  Comments  on  the  Proposal 

EPA  requested  comments  on  all 
aspects  of  the  May  22. 1989  proposal.  A 


simimary  of  the  major  comments  and  the 
Agency's  response  to  the  issues  raised 
are  presented  in  the  follovnng  section. 
The  Agency's  detailed  response  to  the 
comments  received  are  presented  in  the 
document  "Response  to  Comments 
Received  on  the  Proposed  Requirements 
for  35  Contaminants  of  May  2Z  1989," 
which  is  in  the  docket  for  this  rule. 

EPA  received  approximately  170 
comments  on  the  proposed  MCLGs  in 
the  May,  1989  proposal.  These 
comments  represented  the  views  of  65 
industrial /conmiercial  groups,  47  State 
governments,  35  local  goverrmients  and 
public  water  systems,  9  public  interest 
groups,  6  federal  agencies,  as  well  as 
comments  from  individual  citizens  and 
academic  interests. 

EPA  held  a  public  hearing  on  the 
proposed  rule  July  12, 1969  in 
Washington,  DC.  Fourteen  organizations 
made  oral  presentations  at  the  public 
hearing.  A  transcript  of  the  hearing  is 
available  in  the  dodcet. 

m.  Explanation  of  Today's  Actkm 

A.  Establishment  of  MCLGs 

Most  of  the  MCLGs  promulgated 
today  are  at  the  same  level  as  proposed 
in  May  1989.  However,  MCLGs  (toluene 
and  methoxychlor)  are  lower  than 
proposed.  One  contaminant,  styrene, 
originally  proposed  at  levels  of  zero  and 
0.1  mg/1  is  promulgated  today  at  a  level 
of  0.1  mg/1.  EPA  is  reproposing  lower 
MCLGs  based  upon  revised  RflJs 
elsewhere  in  today's  Federal  Register 
for  five  contaminants.  The  basis  for  that 
change  is  explained  in  that  notice. 
Where  EPA  in  tiiis  notice  is 
promulgating  MCLGs  that  differ  from 
previously  proposed  MCLGs,  the 
changes  result  from  public  comments 
and/or  data  or  that  die  preamble 
indicated  were  tmder  development  or 
analysis.  An  explanation  of  diese 
changes  is  included  in  this  notice.  In  this 
notice,  EPA  is  responding  to  the  major 
issues  raised  in  public  comments.  For 
EPA's  complete  response  to  all  issues 
raised  in  comments,  EPA  refers  the 
reader  to  the  Comment/Response 
Document  fotmd  in  the  Phase  11  docket. 

For  a  number  of  the  contaminants, 
EPA  had  previously  responded  to  issues 
raised  in  response  to  the  November  1985 
notice  in  the  May  1989  proposal.  For  the 
most  part,  these  responses  are  not 
repeated  in  this  notice  unless  additional 
information  was  provided  to  die 
Agency.  Where  comments  were 
previously  responded  to,  EPA  refers  the 
reader  to  the  May  1989  proposal.  For 
four  contaminants,  no  major  issues  were 
raised  and  no  new  information  was 
obtained  by  the  Agency  that  would 
cause  it  to  change  the  MCLGs  from  the 


level  proposed  in  May  1989.  For  these 
contaminants  (EDE  toxaphene,  2.4,5-TP, 
and  epichlorohydrin),  final  MCXGs  are 
promidgated  without  additional 
comment. 

For  contaminants  classified  in 
Category  n,  EPA  currently  considers 
two  options  for  setting  the  MCLG  as 
described  in  50  FR  48949.  November  13, 
1985.  The  lead  option  is  to  set  the  MCLG 
based  on  noncarcinogenic  endpotnts 
(the  RfD  adjusted  for  an  adult  drinking 
an  average  of  2  L  water/ day  over  a 
lifetime)  if  adequate  data  exist.  To 
account  for  possible  carcinogenicity,  an 
additional  uncertainty  factor  of  up  to  10 
is  applied.  If  adequate  noncarcinogenic 
data  are  not  available  (i.e.,  asbestos), 
the  second  option  consists  of  setting  the 
MCLG  in  the  theoretical  excess  cancer 
risk  range  of  10' » to  10"  •.  EPA  is 
currently  evaluating  the  appropriateness 
of  the  two  options  for  estabhshing 
MCLGs  (see  55  FR  30370.  p.  30404). 
However,  die  MCLGs  promulgated 
today  use  the  RfD  option  with  an 
application  of  an  a  Jditional  uncertainty 
factor  up  to  10,  except  as  noted  for 
asbestos. 

1.  How  MCLGs  Are  Developed 

MCLGs  are  set  at  concentration  kvels 
at  which  no  known  or  anbcipated 
adverse  health  effects  would  occxa, 
allowing  for  an  adequate  margin  of 
safety.  Establishment  of  a  specific 
MCLG  depends  on  the  evidence  of 
carcinogenicity  from  drinking  water 
exposure  or  the  Agencj''8  reference  dose 
(RfD),  whitii  is  calculated  for  each 
specific  contaminant. 

The  cancer  classification  for  a  specific 
chemical  and  the  reference  dose  are 
adopted  by  two  different  Agency  groups. 
Decisions  on  cancer  classifications  are 
made  by  the  Cancer  Risk  Assessment 
Verification  Endeavor  (CRAVE)  group, 
which  is  composed  of  representatives  of 
various  EPA  program  offices.  Decisions 
on  EPA  reference  doses  (using  non- 
cancer  endpoints  only)  are  made 
through  the  Agency  Reference  Dose 
work  group,  also  composed  of 
representatives  of  various  EPA  program 
offices.  Decisions  by  CRAVE  and  the 
RfD  groups  represent  policy  decisions 
for  the  Agency  and  are  used  by  the 
re«pecti\'e  regulatory  programs  as  the 
basis  for  regtdatory  decisions.  Decisions 
of  these  two  groups  are  published  in  the 
Agency's  Integrated  Risk  Information 
System  (IRIS).  This  system  can  be 
accessed  by  the  public  by  contacting 
Mike  McLaughlin  of  DL^COM,  Inc.  at 
202-488-0550. 

The  RfD  is  an  estimate,  with  an 
uncertainty  spanning  perhaps  an  order 
of  magnitude,  of  a  daily  exposure  to  the 
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human  population  (including  sensitive 
subgroups)  that  is  likely  to  be  without 
an  appreciable  risk  of  deleterious  health 
effects  during  a  lifetime.  The  RfD  is 
derived  from  a  no-  or  lowest-observed- 
adverse-effect  level  (called  a  NOAEL  or 
LOAEL,  respectively)  that  has  been 
identified  from  a  subchronic  or  chronic 
scientific  study  of  humans  or  animals. 
The  NOAEL  or  LOAEL  is  then  divided 
by  the  uncertainty  factor  to  derive  the 
RfD. 

The  use  of  an  uncertainty  factor  is 
important  in  the  derivation  of  the  RfD. 
EPA  has  established  certain  guidelines 
(shown  below)  to  determine  which 
uncertainty  factor  should  be  used: 

10— Valid  experimental  results  for 
appropriate  duration.  Human  exposure. 

100 — Human  data  not  available. 
Extrapolation  from  valid  long-term 
animal  studies. 

1,000 — Human  data  not  available. 
Extrapolation  from  animal  studies  of 
less  than  chronic  exposure. 

1-10— Additional  safety  factor  for  use 
of  a  LOAEL  instead  of  a  NOAEL 

Other— Other  uncertainty  factors  are 
used  according  to  scientific  judgment 
when  justified. 

In  general,  an  uncertainty  factor  is 
calculated  to  consider  intra-  and 
interspecies  variations,  limited  or 
incomplete  data,  use  of  subchronic 
studies,  significance  of  the  adverse 
effect  and  the  pharmacokinetic  factors. 

From  the  RfD,  a  drinking  water 
equivalent  level  (DWEL)  is  calculated 
by  multiplying  the  RfD  by  an  assumed 
adult  body  weight  (generally  70  kg)  and 
then  dividing  by  an  average  daily  water 
consumption  of  2  L  per  day.  The  DWEL 
assumes  the  total  daily  exposure  to  a 
substance  is  from  driciking  water 
exposure.  The  MCLG  is  determined  by 
multiplying  the  DWEL  by  the  percentage 
of  the  total  daily  exposure  contributed 
by  drinking  water,  called  the  relative 
source  contribution.  Generally,  EPA 
assumes  that  the  relative  source 
contribution  from  drinking  water  is  20 
percent  of  the  total  exposure,  unless 
other  exposure  data  for  the  chemical  are 
available.  The  calculation  below 
expresses  the  derivation  of  the  MCLG: 


RfD  = 


NOAEL  or 
LOAEL 

uncertainty 
factor 


mg/kg/ 
body 

weight/ 
day 


(1) 


DVVEL  = 


RfD  X  body 
weight 

daily  water 

consumption 

inL/oay 


=mg/L      (2) 


MCLG  =  DWEL  X  drinking  water 
contribution  (3) 

For  chemicals  suspected  as 
carcinogens,  the  assessment  for 
nonthreshold  toxicants  consists  of  the 
weight  of  evidence  of  carcinogenicity  in 
humans,  using  bioassays  in  animals  and 
human  epidemiologicai  studies  as  well 
as  information  that  provides  indirect 
evidence  (i.e.,  mutagenicity  and  other 
short-term  test  results).  The  objectives 
of  the  assessment  are  (1)  to  determine 
the  level  or  strength  of  evidence  that  the 
substance  is  a  human  or  animal 
carcinogen  and  (2)  to  provide  an 
upperbound  estimate  of  the  possible  risk 
of  human  exposure  to  the  substance  in 
drinking  water.  A  summary  of  EPA's 
carcinogen  classification  scheme  is: 

Group  A — Human  carcinogen  based 
on  sufficient  evidence  from 
epidemiological  studies. 

Group  Bl — Probable  human 
carcinogen  based  on  at  least  limited 
evidence  of  carcinogenicity  to  humans. 

Group  B2 — Probable  human 
carcinogen  based  on  a  combination  of 
sufficient  evidence  in  animals  and 
inadequate  data  in  humans. 

Group  C — Possible  human  carcinogen 
based  on  limited  evidence  of 
carcinogenicity  in  animals  in  the 
absence  of  human  data. 

Group  D — Not  classifiable  based  on 
lack  of  data  or  inadequate  evidence  of 
carcinogenicity  from  animal  data. 

Group  E — No  evidence  of 
carcinogenicity  for  humans  (no  evidence 
for  carcinogenicity  in  at  least  two 
adequate  animal  tests  in  different 


species  or  in  both  epidemiological  and 
animal  studies). 

Establishing  the  MCLG  for  a  chemical 
is  generally  accomplished  in  one  of 
three  ways  depending  upon  its 
categorization  (Table  14).  The  starting 
point  in  EPA's  analysis  is  the  Agency's 
cancer  classification  (i.e..  A,  B.  C.  D,  or 
E).  Each  chemical  is  analyzed  for 
evidence  of  carcinogenicity  via 
ingestion.  In  most  cases,  the  Agency 
places  Group  A,  Bl,  and  B2 
contaminants  into  Category  I,  Group  C 
into  Category  II,  and  Group  D  and  E  into 
Category  III.  However,  where  there  is 
additional  information  on  cancer  risks 
from  drinking  water  ingestion  (taking 
into  consideration  weight  of  evidence, 
pharmacokinetics  and  exposure) 
additional  scrutiny  is  conducted  which 
may  result  in  placing  the  contaminant 
into  a  different  category.  Asbestos  and 
cadmium  are  examples  where  the 
categorization  was  adjusted  based  on 
the  evidence  of  carcinogenicity  via 
ingestion.  In  the  case  of  chromium, 
where  there  is  uncertainty  in  the 
ingestion  data  base,  the  Agency  used 
the  RfD  approach  (described  below)  to 
derive  an  MCLG  even  though  the 
chemical  has  not  been  categorized.  This 
issue  is  discussed  below.  Where  there  is 
no  additional  information  on  cancer 
risks  from  drinking  water  ingestion  to 
consider,  the  Agency's  cancer 
classification  is  used  to  categorize  the 
chemical.  In  the  cases  of  styrene  and 
tetrachloroethylene,  where  the  Agency's 
cancer  classification  is  unresolved,  EPA 
used  its  categorization  approach  to 
derive  an  MCLG. 

EPA's  policy  is  to  set  MCLGs  for 
Category  I  chemicals  at  zero.  The  MCLG 
for  Category  II  contaminants  is 
calculated  by  using  the  RfD/DWEL  with 
an  added  margin  of  safety  to  accoimt  for 
cancer  effects  or  is  based  on  a  cancer 
risk  range  of  10"'  to  lO'*  when  non- 
cancer  data  are  inadequate  for  deriving 
an  RfD.  Category  III  contaminants  are 
calculated  using  the  RfD/DWEL 
approach. 


Table  14.— EPA's  Three-Category  Approach  for  Establishing  MCLGs 


Catagory 


I.. 

H 

III 


Evidence  o(  carc»K)genicrty  via  ingestion 


Strong  evidence  constdenng  wetflht  of  evidence,  pnarmacokmetic*.  and 

expoeure. 
UmMed  evidence  coneidenng  wetght  o4  evxlence.   p^iarmacokmetics,  and 

expoeure. 
Inadequate  or  no  animal  evidence „ 


MCLG  aetting  approach 


Zero. 

RfD  approach  witti  added  safety  margin  or  10"*  to  lO"*  cancer  risk  range 

RfO  approach. 
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The  MCLG  for  Category  I 
contaminants  is  set  at  zero  because  it  is 
assumed,  in  the  absence  of  other  data, 
that  there  is  no  known  threshold 
Category  I  contaminants  are  those 
contaminants  which  EPA  has 
determined  that  there  is  strong  evidence 
of  carcinogenicity  from  drinking  water 
ingestion.  If  there  is  no  additional 
information  to  consider  on  potential 
cancer  risks  from  drinking  water 
ingestion,  chemicals  classified  as  A  or  B 
carcinogens  are  placed  in  Category  I. 

Category  II  contaminants  include 
those  contaminants  which  EPA  has 
determined  that  there  is  limited 
evidence  of  carcinogenicity  via  drinking 
water  ingestion  considering  weight  of 
evidence,  pharmacokinetics,  and 
exposure.  If  there  is  no  additional 
information  to  consider  on  potential 
cancer  risks  from  drinking  water 
ingestion,  chemicals  classified  by  the 
Agency  as  Group  C  carcinogens  are 
placed  in  Category  EL  For  Category  II 
contaminants  two  approaches  are  used 
to  set  the  MCLGs — either  [I)  setting  the 
goal  based  upon  noncarcinogenic 
endpoints  (the  RfD)  then  applying  an 
additional  uncertainty  (safety)  factor  of 
up  to  10  or  (2)  setting  the  goal  based 
upon  a  noriinal  lifetime  cancer  risk 
calculation  in  the  range  of  10"'  to  10"' 
using  a  conservative  calculation  model 
The  first  approach  is  generally  used: 
however,  the  second  is  used  when  valid 
noncarcinogenicity  data  are  not 
available  and  adequate  experimental 
data  are  available  to  quantify  the  cancer 
risk.  EPA  is  currently  evaluating  its 
approach  to  estabhshing  MCLGs  for 
Category  II  contaminants. 

Category  III  contaminants  include 
those  contaminants  for  which  there  is 
inadequate  evidence  of  carcinogenicity 
via  ingestion.  If  there  is  no  additional 
information  to  consider,  contaminants 
classified  as  Group  D  or  E  carcinogens 
are  placed  in  Category  HI.  For  these 
contaminants,  the  MCLG  is  established 
using  the  RfD  approach. 

2.  Response  to  Conunents  on  EPA's  Zero 
MCLG  Policy 

The  purpose  of  MCLGs  under  the 
SDWA  is  to  set  goals  for  both 
carcinogens  and  noncarcinogens,  at  a 
level  at  which  "no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  allow  an  adequate 
margin  of  safety."  SDWA  section 
1412(b)f4).  In  its  rulemaking  on  volatile 
synthetic  organic  chemicals  (VOCs).  the 
Agency  articiilated  its  poUcy  of  setting 
MCLGs  at  zero  for  known  and  probable 
human  carcinogens.  See  47  FR  9350 
(March  4. 1982).  49  FR  24330,  at  24343 
(June  IZ  1984)  and  50  FR  46880,  at  46895 
(Nov.  13, 1965).  Multinational  Business 


Services,  Inc.  (MBS)  asked  the  Agency 
to  reconsider  this  policy  which  MBS 
considCTcd  a  departure  from  the 
consistent  appbcation  of  risk 
assessment  principles  by  federal 
agencies  in  regulating  carcinogens. 
Instead.  MBS  recommended  that  EPA 
establish  MCLGs  for  such  contaminants 
at  calculated  negligible  risk  levels.  In 
the  May.  1989  proposal  of  today's  rule, 
the  Agency  indicated  that  it  intended  to 
continue  the  zero  MCLG  policy.  At  the 
same  time,  the  Agency  agreed  to 
address  the  MBS  request  and  any  other 
comments  on  the  poUcy. 

In  the  VOCs  rulemaking,  the  Agency 
considered  three  major  options  (and 
several  variations)  for  setting  MCLGs 
(then  called  "recommended  maximum 
contaminant  levels")  for  the 
carcinogenic  VOCs.  These  were:  zero 
MCLGs,  MCLGs  set  at  the  analytical 
detection  limit,  and  MCLGs  set  at  non- 
zero levels  based  on  calculated 
negligible  contribution  to  lifetime  risks. 
(50  FR  48880,  at  46884.)  The  Agency 
recognized  that  humans  can  tolerate  and 
detoxify  a  certain  threshold  level  of 
ncmcardnogens,  and  therefore  found  it 
appro}Miate  to  set  MCLGs  for  the 
noncarcinogenic  VOCs  above  zero. 
However,  in  the  Agency's  view  a 
threshold  for  the  action  of  potential 
carcinogens  could  not  be  demonstrated 
by  current  science:  it  was  conservatively 
assumed  that  no  threshold  exists,  absent 
evidence  to  the  contrary.  Id.  Any 
exposure  to  carcirujgens  might  represent 
some  finite  level  of  risk,  the  magnitude 
of  which  would  depend  on  dosage  and 
potency  of  the  particular  carcinogen. 
Under  these  cirounstances  in  die 
Agency's  judgment  an  MCLG  above 
zero  did  not  meet  the  statutory 
requirement  that  the  goal  be  set  where 
no  known  or  anticipated  adverse  effects 
occur  or  allow  an  adequate  margin  of 
safety. 

"ITie  Agency  believed  that  MCLGs  of 
zero  for  the  carcinogens  would  also  best 
reflect  the  Agency's  general  philosophy 
that,  as  a  goal,  carcinogens  should  not 
be  present  in  drinking  water.  Moreover, 
the  legislative  history  of  the  SDW.^ 
specifically  authorized  this  regulatory 
option.  "The  (MCLG)  must  be  set  to 
prevent  the  occurrence  of  any  known  or 
anticipated  adverse  effect.  It  must 
include  an  adequate  margin  of  safety, 
unless  there  is  no  safe  threshold  for  a 
contaminant.  In  such  a  case  the  (MCLG) 
should  be  set  at  the  zero  level."  [H.R. 
Rep.  No.  1185,  93d  Cong.,  2d.  Sess.  20 
(1974),  reprinted  in  "A  Legislative 
History  of  the  Safe  Drinking  Water  Act," 
1982  at  552.)  EPA's  decision  to 
promulgate  zero  MCLGs  for  the 
carcinogenic  VOCs  was  upheld  in  the 


"VOCs  decision.**  Natural  Resources 
Defense  Council  v.  Thomas.  «2A  F.2d 
1211  (D.C.  Or..  1987).  (EPA's 
detenninatian  was  "well  within  the 
bounds  of  its  authority"  under  the 
SDWA.  Id.  at  1213). 

Conunents  on  the  zero  MQG  issue  in 
the  May  1989  proposal  were  received 
from  ei^teen  commenters  in  addition  to 
MBS.  Virtually  all  of  the  issues  in  these 
comments  have  been  raised  and 
addressed  earlier.  See  49  FR  24330  Qune 
12, 1964)  and  50  FR  46895  (Nov.  13, 1985). 

MBS  and  other  conunenters  disagree 
with  the  Agency's  interpretation  of  the 
statutory  standard  to  set  MCLGs  at  a 
level  to  prevent  the  occurrence  of  any 
known  or  anticipated  adverse  health 
effects  with  an  adequate  margin  of 
safety.  These  commenters  argue  that 
Congress  intended  MCLGs  to  give 
"reasonable."  not  "absolute,"  assurance 
against  adverse  health  effects.  MBS  and 
others  maintain  that  health  effects  are 
not  "anticipated"  absent  evidence 
indicating  they  should  be  expected.  We 
note  that  the  House  Report  cited  earlier 
indicates  that  "the  Administrator  must 
decide  whether  any  adverse  effects  can 
be  reasonably  anticipated,  even  though 
not  proved  to  exist."  H.R.  Rep.  No.  1185. 
id.  Some  commenters  are  critical  of  the 
Agency's  "rehance"  on  the  House 
Report  language  addressuig  the  situation 
where  there  is  no  known  safe  threshold. 
These  commenters  argue  that  EPA's 
interpretation  is  "inconsistent"  with 
other  legislative  history.  MBS,  for 
example,  cites  the  House  Report 
discussion  of  a  study  to  be  conducted  by 
the  National  Academy  of  Sciences 
(NAS)  to  support  its  position  that 
Congress  did  not  intend  MCLGs  to  be 
set  at  zero.  The  Committee  directed 
NAS  to  develop  recommendations  of 
maximum  contaminant  levels  "solely  on 
considerations  of  public  health"  and  not 
to  be  "influenced  by  political,  budgetary, 
or  other  considerations."  Id.,  at  551  In 
recommending  an  adequate  margin  of 
safety.  NAS  was  to  consider,  among 
other  factors,  the  margins  of  safety  used 
by  other  regulatory  systems.  Id. 
However,  as  the  Committee  made  clear, 
determining  an  adequate  ma'^n  of 
safety  was  but  the  final  step  in  the 
process  of  setting  an  MCLG.  The 
Administrator  must  first  decide  if  any 
adverse  health  effects  can  reasonably 
be  anticipated,  even  though  not  proved 
to  exist.  It  was  necessary  to  determine 
an  adequate  margin  of  safety  only  if 
there  is  a  safe  threshold  for  the 
contaminant.  If  there  is  no  safe 
tiireshold,  the  MCLG  "should  be  set  at 
the  zero  level."  Id.,  at  552.  We  find 
nothing  in  the  discussion  of  the  NAS 
study  to  contradict  the  Committee's 
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explicit  recognition  of  the  fact  that  there 
may  be  circumstances  where  there  is  no 
safe  threshold  for  a  contaminant. 

Some  commenters  maintain  that  the 
Agency's  interpretation  of  the  SDWA 
should  be  determined  by  interpretations 
of  other  statutes  that  direct  agencies  to 
set  "safe"  standards.  In  this  regard, 
several  commenters  point  to  the  "vinyl 
chloride  decision"  construing  section 
112  of  the  Clean  Air  Act  (CAA).  Natural 
Resources  Defense  Council.  Inc.  v.  EPA. 
824  F.2d  1146  (D.C.  Cir.  1987).  Pursuant 
to  section  112  of  the  CAA,  the 
Administrator  sets  emission  standards 
"at  the  level  which  in  his  judgment 
provides  an  ample  margin  of  safety  to 
protect  the  public  health."  The  court 
found  that  use  of  the  term  "safety"  is 
significant  evidence  that  Congress  "did 
not  intend  to  require  the  Administrator 
to  prohibit  all  emissions  of  non- 
threshold  pollutants."  824  F.2d  at  1153. 
The  court  cited  the  Supreme  Court's 
"benzene  decision"  for  the  proposition 
that  "safe"  does  not  mean  "risk  free" 
and  that  something  is  "unsafe"  only 
when  it  threatens  humans  with  "a 
significant  risk  of  harm."  Industrial 
Union  Dept,  AFL-CIO  v.  American 
Petroleum  Inst..  448  U.S.  607.  640  (1980). 
MBS  argues  that  the  "vinyl  chloride 
decision"  is  particularly  compelling 
since  the  term  "margin  of  safety" 
appears  in  both  section  112  of  the  CAA 
and  section  1412  of  the  SDWA. 
However,  the  court  in  the  "VOCs 
decision"  noted  that  the  Supreme 
Court's  "benzene  decision '  was  based 
on  "a  close  reading  of  the  statutory 
language  of  OSHA,  which  we  note 
differs  significantly  from  the  statutory 
scheme  that  we  confront  in  this  case. 
The  OSHA  language  that  the  Supreme 
Court  interpreted  as  incorporating  a 
requirement  of  a  finding  of  significant 
risk  directed  the  Secretary  to  set 
standards  'reasonably  necessary  and 
appropriate  to  provide  safe  or  healthful 
employment'.  824  F.2d  at  1215-1216. 
Accordingly,  there  must  be  a  threshold 
determination  that  the  place  of 
employment  is  "unsafe"  in  the  sense 
that  significant  risks  are  present  and  can 
be  eliminated  or  lessened  by  changing 
practices.  824  F.2d  at  1215.  'The  court  in 
the  "VOCs  decision"  found  that  this 
"significant  risk"  standard  did  not  apply 
to  die  Administrator's  decisions  to 
regulate  contaminants  under  the  SDWA. 
824  F.2d  1211, 1216. 

We  have  followed  a  similar  restraint 
in  importing  interpretations  from  other 
statutes  on  the  basis  that  they  are 
"analogous."  It  remains  our  view  that 
reliance  on  such  interpretations  as 
determinative  of  Congressional  intent  in 
enacting  the  SDWA  is  unwarranted. 


Section  112  of  the  CAA  and  other 
statutes  cited  by  commenters  are  not 
"the  same  as  "  section  1412  of  the  SDWA. 
They  do  not  have  a  two-step  regulatory 
process  consisting  of  separate, 
aspirational  goals,  followed  by 
achievable,  enforceable  limits. 
Feasibility,  cost  and  other  factors  may 
be  relevant  to  determining  appropriate 
enforcement  levels  under  the  CAA  and 
other  statutes  and  may  influence  the 
concept  of  "safety."  Such  factors  are  not 
appropriate  in  setting  MCLGs.  Some 
commenters  point  out  that  EPA  has 
determined  that  standards  reflecting  a 
10"  *  to  10"  •  risk  level  are  safe  and 
protective  of  public  health  even  for 
known  or  probable  carcinogens  under 
other  of  its  authorities.  That  is  true,  but 
such  determinations  are  not  inconsistent 
with  our  position  that  MCLGs  serve 
fundamentally  different  purposes  than 
enforceable  standards. 

MBS  and  a  few  other  commenters  also 
suggest  that  the  Agency's  general 
assumption  of  no  biological  threshold  of 
effect  for  carcinogens  is  not  appropriate. 
MBS  maintains  there  is  "an  increasing 
body  of  scientific  data"  indicating  that 
substances  that  elicit  carcinogenic 
response  in  laboratory  animals  "actually 
appear  to  have  a  threshold  of  effect  for 
humans."  EPA  will  continue  to  solicit 
the  best  scientific  views  and  encourages 
the  public  to  provide  such  evidence  to 
the  Agency  for  consideration.  EPA 
intends  to  set  MCLGs  based  upon  the 
most  current  scientific  data,  and  is  open 
to  revising  current  levels  based  upon 
new  data. 

Some  comments  indicate  concern  that 
zero  MCLGs  are  impractical  since  they 
are  undetectable  and  unachievable.  It 
remains  our  view  that  MCLGs  are.  by 
statute,  different  from  enforceable 
standards;  as  goals  based  solely  on 
health  factors  they  need  not  be 
measurable,  affordable  or  achievable. 
Some  commenters  maintain  that  even  as 
unenforceable  goals.  MCLGs  have 
serious  practical  implications.  They 
argue  that  zero  MCLGs  cause  undue 
public  alarm  and  will  result  in  the 
misaUocaticn  of  funds  to  reduce  certain 
contaminants.  We  believe  the 
distinction  between  aspirational  goals 
and  standards  enforceable  under  the 
SDWA  is  significant  and 
understandable.  We  also  believe  that 
those  who  adopt  MCLGs  for  purposes 
outside  the  SDWA  or  use  MCLGs  as 
operational  standards  rather  than 
aspirational  goals  do  so  knowingly; 
those  decisions  cannot  influence  the 
Agency's  setting  of  MCLGs.  In  this 
context,  some  commenters  argue  that 
zero  MCLGs  will  have  dire  financial 
results  for  Agency  clean-up  actions.  We 


cannot  agree  with  such  a  broad 
prediction.  EPA  has  determined  that 
MCLGs  of  zero  are  not  relevant  and 
appropriate  requirements  for  Superfimd 
cleanups.  Contaminant  levels  of  zero  are 
not  consistent  with  cleanup  objectives 
of  CERCLA.  See  55  FR  8666,  8750  (March 
8, 1990). 

Some  commenters  maintain  that  zero 
MCLGs  will  necessarily  drive  MCLs  to 
increasingly  stringent  enforceable 
standards  as  technology  improves  and 
that  such  standards  are  not  justified  by 
their  health  benefits.  The  SDWA 
provides  that  MCLs  shall  be  set  as  close 
as  feasible  to  the  MCLGs.  taking  cost 
into  account.  While  it  is  true  that  an 
MCL  for  a  contaminant  with  a  zero 
MCLG  has  a  greater  potential  to 
ultimately  be  more  stringent  than  an 
MCL  for  a  contaminant  with  an  MCLG 
above  zero,  a  number  of  factors  are 
considered  in  determining  what 
constitutes  "best  available  technology" 
on  which  to  base  the  MCLs.  Moreover, 
while  resources  should  be  directed 
toward  highest  risks,  it  seems  premature 
to  conclude  that  the  resources  that  may 
be  necessary  to  achieve  such  standards 
would  be  misdirected. 

In  the  opinion  of  EPA.  Category  I 
contaminants  meet  the  "no  safe 
threshold"  test  established  in  the  House 
Report.  EPA  does  not  automatically 
place  contaminants  classified  as  Group 
A  or  B  carcinogens  in  Category  I. 
Additional  scrutiny  occurs  to  determine 
what  evidence  exists  of  the  chemicals' 
carcinogenicity  via  ingestion 
considering  pharmacokinetics,  exposure, 
and  weight  of  evidence.  If  the  additional 
evidence  indicates  that  the  overall 
evidence  of  carcinogenicity  via  ingestion 
is  limited  or  inadequate,  then  the 
chemical  will  be  placed  in  the 
appropriate  category  and  an  MCLG  is 
calculated  accordingly.  For 
contaminants  placed  in  Category  II.  the 
MCLG  is  based  on  non-carcinogenic 
effects  using  the  RfD  approach.  An  extra 
margin  of  safety  of  1-  to  10-fold  is  used 
to  account  for  the  possible  carcinogenic 
effects  of  these  Category  II 
contaminants.  If  data  are  inadequate  to 
establish  an  RfD,  then  EPA  uses  a  10"* 
to  10"*  cancer  risk  range  to  establish  the 
MCLG. 

EPA  recognizes  that  other  Federal. 
State,  and  public  health  agencies  have 
used  a  risk-based  approach  for 
regulating  carcinogens.  As  discussed 
above,  EPA  does  use  a  risk-based 
approach  as  an  alternative  methodology 
for  Category  II  contaminants  when  non- 
cancer  health  effects  data  are 
inadequate  to  establish  an  RfD  (i.e., 
asbestos).  Currently  EPA  is  considering 
adopting  this  risk-based  alternative  as 
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the  primary  approach  for  Category  II 
contaminants  in  future  regulations  (see 
55  FR  30374.  July  25. 1990). 

In  addition,  when  EPA  establishes 
MCLs.  it  considers  the  cancer  risk  at  the 
MCL  to  determine  whether  they  would 
be  acceptable  from  a  safety  standpoint. 
A  target  risk  range  of  10"*  to  10"*  is 
considered  by  EPA  to  be  safe  and 
protective  of  public  health. 

EPA  agrees  that  MCLGs  at  zero  do  not 
provide  specific  information  on  potency 
and  mechanism  of  action;  however.  EPA 
does  consider  potency  and  mechanism 
of  action  on  a  chemical-specific  basis  in 
determining  whether  there  is  strong 
(Category  I)  or  limited  (Category  II) 
evidence  of  carcinogenicity.  EPA 
recognizes  that  achieving  zero  levels  of 


carcinogens  in  our  water  supplies  or  in 
other  media  is  not  possible;  MCLGs  are 
health  goals.  Consequently.  EPA 
believes  that  reducing  the  drinking 
water  exposure  to  carcinogens  should 
lead  to  an  overall  reduction  in  the  daily 
exposures  to  a  compound. 

In  conclusion,  when  current  scientific 
data  do  not  show  a  safe  threshold,  it 
remains  Agency  policy  that  a  zero 
MCLG  for  known  or  probable  human 
carcinogens  best  reflects  the  statutory 
directive  to  establish  a  level  at  which  no 
known  or  anticipated  adverse  effects  on 
health  occurs.  At  the  same  time,  we  are 
mindful  that  significant  advances  are 
being  made  in  scientific  knowledge  and 
technology  that  allow  us  to  know  more 
about  the  process  of  carcinogenicity  and 

Table  15.— Relative  Source  Contribution 


to  detect  contaminants  at  increasingly 
lower  levels.  We  are  continuing  to 
evaluate  these  advances  to  determine 
whether  it  is  possible  to  define  levels 
that  have  little  or  no  meaning  in  terms  of 
cancer  risk.  If  so,  the  Agency  may 
determine  that  the  SDWA  directive  of 
"no  adverse  effects"  could  be  met  by 
other  than  zero  MCLGs. 

3.  Relative  Source  Contribution 

Table  15  summarizes  the  approach 
EPA  uses  to  estimate  the  relative 
contribution  from  other  sources  of 
exposure,  including  air  and  food,  for  the 
purpose  of  calculating  the  MCLG  for 
non-carcinogens.  EPA  requested 
comments  on  this  approach. 


Dnnking  water  exposure  between  20         Dnnkir)g  water  exposure  between  80       onnkina  water  exposure  less  than  20% 
ana  80%  and  100%  ^  ^^ 


Adequate  daU  are  available EPA  uses  actual  data EPA  uses  an  80%  dnnking  water  con-    EPA  uses  a  20%  dnnking  water  contrv 

tributwo.  button 

EPA  uses  a  20%  dnnking  water  contributon. 


Adequate  data  are  not  availatile 


Five  commenters  fully  supported 
EPA's  proposed  approach  for  developing 
and  using  relative  source  contribution 
(RSC)  factors.  One  of  these  commenters 
agreed  that  volatilization  data  are 
currently  inadequate  for  use  in 
establishing  RSCs.  Another  commenter 
believed  sufficient  data  and  modeling 
techniques  for  volatilization  have  been 
published  and  that  human  exposure 
from  volatilization  of  drinking  water 
could  range  from  3  to  10  times  that  from 
ingestion.  Another  commenter  believed 
current  information  indicates  that  the 
vast  majority  of  human  exposure  to 
drinking  water  contaminants  occurs 
from  ingestion;  therefore.  EPA  should 
not  consider  volatihzation  in  developing 
RSC  factors.  One  commenter  noted  that 
the  majority  of  contaminants  volatilized 
from  drinking  water  would  not  be 
inhaled.  One  commenter  stated  that 
EPA  should  refine  its  models  on  skin 
contact  and  inhalation  using  a  workshop 
format,  present  the  models  to  the 
Science  Advisory  Board,  and  publish  the 
models  for  public  comment.  Many 
divergent  comments  were  received  on 
the  use  of  a  20  percent  floor  and  80 
percent  ceiling  (see  Comment/Response 
Document  for  details).  Several 
commenters  objected  to  using  a  20 
percent  floor  and  80  percent  ceiling  for 
the  RSC  when  actual  data  are  available. 
One  commenter  asked  EPA  to  clarify 
that  the  20  percent  floor  accounts  for  all 
refutes  of  exposure  to  drinking  water 


contaminants  (i.e..  inhalation,  dermal 
absorption,  and  ingestion). 

EPA  Response:  EPA  has  not 
completed  the  modehng  effort  for 
estimating  drinking  water  exposure  from 
volatilization  and  dermal  absorption. 
The  draft  document  "Guidelines  for 
Incorporation  of  Inhalation  and  Dermal 
Exposures  from  Drinking  Water  in  the 
Calculation  of  Health  Advisory  and 
DWEL  Values"  (U.S.  EPA,  1989,  draft)  is 
undergoing  internal  Agency  review. 
After  completion  of  Agency  review,  the 
document  will  be  available  for  Science 
Advisory  Board  and  external  review.  In 
the  meantime,  EPA  maintains  the 
position  that  exposure  to  drinking  water 
contammants  from  volatilization  and 
dermal  absorption  is  generally  limited 
and  adequately  accounted  for  in  the 
selection  of  relative  source  contribution 
factors.  EPA  believes  that  the  20  percent 
floor  is  very  protective  and  represents  a 
level  below  which  additional 
incremental  protection  is  negligible.  In 
addition,  below  20  percent  RSC  from 
water  is  a  clear  indication  that  control 
of  other  more  contaminated  media  will 
have  a  significantly  greater  reduction  in 
exposure.  EPA  believes  the  80  percent 
ceiling  is  required  because,  even  if 
nearly  all  exposure  is  currently  via 
drinking  water,  some  portion,  albeit 
small,  of  the  adjusted  daily  intake  (ADI) 
should  be  reserved  to  protect 
populations  with  unusual  exposures  and 
future  changes  in  the  distribution  of  the 
contaminant  in  the  environment.  EPA 


does  not  rely  on  the  limits  when 
adequate  exposure  data  exist  between 
20  and  80  percent,  but  when  data  arc  not 
adequate,  the  20  percent  floor  and  80 
percent  ceiling  are  prudent  and 
protective  of  public  health. 

4.  Inorganic  MCLGs 

a.  Asbestos.  EPA  proposed  an  MCLG 
of  7  million  fibers/liter  (rounded  off 
from  7.1  million)  for  asbestos  fibers 
exceeding  10  micrometers  in  length 
since  sufficient  health  and  occurrence 
data  exist  to  justif>-  a  national  regulation 
and  the  1986  SDWA  Amendments 
require  the  Agency  to  regulate  this 
contaminant.  EPA's  proposal  of  7  million 
fibers/liter  (for  fibers  greater  than  10 
micrometers  in  length)  is  based  upon 
evidence  of  benign  polyps  occurring  in 
male  rats  following  the  oral 
administration  of  intermediate  (>10 
micrometer  range)  size  chrysotiie  fibers. 

Public  Comments  A  total  of  19 
individuals  or  organizations  provided 
comments  in  response  to  the  MCLG 
proposal  regarding  asbestos.  A  number 
of  commenters  (13)  stated  that,  while 
recognizing  the  health  hazards 
associated  with  inhalation  exposure,  it 
was  not  appropriate  to  develop  an 
MCLG  for  asbestos  due  to  the 
inadequacy  of  data  establishing  health 
risks  via  ingestion  of  asbestos.  Four 
commenters  stated  that  asbestos  should 
not  be  considered  as  having  "limited" 
evidence  of  carcinogenicity  (Group  C), 
but  instead  should  be  placed  in  "Group 
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0"  with  the  MCLG  based  on  the  No- 
Observed  Adverse-Effect  Level 
(NOAEL)  or  Lowest-Observsd-Adverse- 
Bffect  Level  (LOAEL)  for  invested 
ssbestos  One  commanter  recommended 
developing  a  health  advisory  oased  on 
available  data  instead  of  proposing  an 
MCLG  for  asbestos.  Another  commenter 
objected  to  asbestos  carcinogenic 
classiflcation  (limited  evidence.  Group 
C)  in  view  of  the  EPA's  classification  of 
inhaled  asbestos  as  Group  A  (known 
human  carcinogen]  and  recommended 
an  MCLG  of  zero. 

EPA  Reaponae.  EPA  recognizes  that 
the  evidence  for  the  health  effects  of 
ingested  asbestos  has  limitations. 
However,  EPA  believes  that  there  is  a 
sufficient  basis  to  justify  regulating 
asbestos  for  the  reasons  outlined  in  the 
November  13, 1985,  notice.  Furthermore, 
the  1966  SDWA  amendments  direct  EPA 
to  regulate  asbestos.  The  reasons 
outlined  in  the  aforementioned 
November  13, 1985,  notice  are 
fummarized  below: 

•  Asbe«tos  has  been  shown  to  be  a 
human  carcinogen  through  inhalation 
exposure  and  is  classified  by  EPA  as 
Group  A  (human  carcinogen). 

•  The  results  of  the  National 
Toxicology  Program  (NTP)  bioassay 
showed  an  association  between  the 
ingestion  of  asbestos  fibers  05  percent  of 
which  were  greater  than  1  micrometers 
in  length  and  benign  gastrointestinal 
tumors  (adenomatous  polyps)  in  male 
rats.  A  parallel  NTP  study  of  fibers,  98 
percent  of  which  were  <10,  did  not 
produce  a  response  in  male  or  female 
rats. 

•  Although  these  results  were  not 
statistically  significant  compared  with 
the  concurrent  controls,  the  incidence  of 
the  neoplasms  was  highly  significant 
when  compared  with  the  incidence  of 
epithelial  neoplasms  (benign  and 
malignant  combined)  of  the  large 
intestine  of  the  pooled  control  ^ups  of 
all  the  NTP  oral  asbestos  lifetime 
studies. 

•  The  EPA  Science  Advisory  Board 
(SAB)  stated  that  "given  the  positive 
signal  seen  in  some  epidemiologic 
studies,  plus  well-documented  evidence 
for  the  association  between  asbestos 
fiber  inhalation  and  lung  cancer,  it  is 
hard  for  the  Committee  to  feel 
comfortable  in  dismissing  the  possibiUty 
of  an  increased  risk  of  gastrointestinal 
cancer  in  humans  exposed  to  asbestos 
fibers  from  drinking  water." 

•  EPA  believes  the  above  information 
substantiates  the  heslth  significance  of 
asbestos  fibers  associated  with  both 
inhalation  and  ingestion  as  routes  of 
exposure.  Therefore,  this  evaluation  of 
the  health  significance  of  asbestos  fibers 


In  drinking  water  is  not  inconsistent 
with  the  proposed  MCLG  for  asbestos. 

In  addition.  The  Natiooal  Research 
Council  (NRC  1964.  Nonoccupational 
Health  Risk  of  Asbeatiform  Fibers) 
concluded  "the  association  of  asbestos 
with  an  increased  risk  of  malignancies 
other  than  lung  cancer  and 
mesothelioma  has  not  been  oonfirmed  in 
animal  studies  and  has  not  been 
observed  consistently  in  human 
studies." 

In  setting  an  MCLG  for  asbestos  in 
drinking  water.  EPA  believes  the 
limitations  of  the  available  dose- 
response  data  from  dietary  ingestion  of 
asbestos  justifies  treating  asbestos  as  a 
Category  II  contaminant.  EPA  is 
promulgating  an  MCLG  of  7  million 
fibers/liter  (>10  micrometer  in  length) 
for  asbestos  following  review  of  public 
comments. 

b.  Cadmium.  In  the  1989  proposal  (54 
FR  22062),  EPA  reproposed  an  MCLG  of 
0.005  mg/l  for  cadmium.  This  value  was 
based  upon  a  OWEL  of  0.018  mg/l  using 
human  renal  dysfuncticn  as  an  endpoint 

Public  Comment.  Comments  on  the 
proposal  were  received  arguing  that  (a) 
the  current  interim  0.01  mg/l  standard 
should  be  retained  or  possibly 
increased,  (b)  cadmium  in  drinking 
water  should  be  regulated  as  a 
carcinogen  and  thus  the  MCLG  should 
be  set  at  zero,  or  (c)  cadmium  produces 
learning  disabilities,  birth  defects,  and 
heart  disease  and  thus  the  MCLG  should 
be  set  at  zero. 

Those  who  supported  retaining  the 
current  interim  0.01  mg/l  standard  or  a 
higher  value  based  their  argument  on  a 
variety  of  points,  including  the 
following:  (a)  The  interim  0.01  mg/l 
standard  is  safe,  and/or  (b)  the  current 
0.01  mg/l  standard  is  supported  by  the 
conclusion  of  the  World  Health 
Organization  (WHO)  that  the 
provisional  tolerable  weekly  intake  for 
cadmium  should  be  established  at  a 
level  not  to  exceed  0.4-0.5  mg/person. 

Those  who  argued  that  cadmium  in 
drinking  water  should  be  regulated  as  a 
Group  I  carcinogen  (i.e.,  set  the  MCLG  at 
zero),  collectively,  provided  an 
extensive  analysis  of  the  oncogenic 
potential  of  cadmium  via  non-ingestion 
routes  of  exposure  in  agreement  with 
EPA's  own  analysis. 

An  additional  commenter  argued  that 
the  standard  should  be  zero,  as 
cadmium  produces  learning  disabilities, 
birth  defects,  and  heart  disease,  but  the 
commenter  provided  no  data  adequate 
to  conclude  that  the  proposed  standard 
would  not  protect  against  such  adverse 
effects  should  they  occur. 

EPA  Response.  While  a  level  of  QJOi 
mg/l  is  probably  without  effect  in  most 
individuals,  EPA  is  not  convinced  that  a 


levsl  of  0.01  ng/l  or  Mgher  contains  an 
adequate  raaigto  of  safety  to  protect 
sensitive  subpopulations  as  required  by 
the  SDWA.  As  noted  in  die  1988 
proposal,  WHO  recommends  0.005  mg 
cadiyara/1  of  drinking  water,  a  value 
identical  to  the  proposed  MCLG:  the  0.4- 
0.5  mg/person  vahie  cited  in  the 
comments  principally  concerns  the  diet 
which,  in  EPA's  opinion,  is  not  relevant 
to  a  drinking  water  standard. 

As  stated  in  the  1980  proposal,  EPA 
classified  cadmium  in  Group  Bl, 
probable  human  carcinogen,  based  upon 
animal  and  human  evidence  of  lung 
cancer  from  inhalation  exposure. 
Chronic  oral  animal  studies  with 
cadmium  have  shown  kidney  damage 
but  no  carcinogenic  activity  and 
ingestion-specific  human  data  are  not 
available.  Therefore,  in  setting  an  MCLG 
for  cadmium  in  drinking  water,  EPA 
believes  the  lack  of  cancer  dose- 
response  evidence  from  ingestion  of 
cadmium  justifies  considering  cadmium 
as  a  Category  III  contaminant.  Those 
comments  that  conclude  that  cadmium 
is  a  carcinogen  provide  no  new  evidence 
that  cadmium  is  carcinogenic  via 
drinking  water  but  rather,  argue  that  it  is 
prudent  to  assume  that  cadmium  is 
carcinogenic  via  ingestion.  As  drinking 
water  studies  in  rats  of  two  cadmium 
salts  have  not  shown  a  dose-response 
basis  for  risk  (e.g.,  ATSDR,  1989),  EPA 
believes  that  for  drinking  water 
purposes  cadmium  should  be  a  Category 
III  contaminant  (chronic  toxicity  but 
lacking  evidence  of  cardnogenidty). 

The  commenter  arguing  that  cadmium 
produces  learning  disabilities,  birth 
defects,  and  heart  disease  provides  no 
convincing  evidence  that  the  proposed 
standard  would  not  protect  against  such 
effects  should  they  occur  at  higher  levels 
of  exposure.  EPA  disagrees  that  the 
MCLG  should  be  set  at  zero  on  this 
basis. 

After  reviewing  the  public  comments, 
EPA  has  concluded  that  cadmium 
should  be  placed  in  Category  III  and 
that  an  MCLG  of  0.005  mg/l  for 
cadmium,  as  proposed,  based  on  the 
most  sensitive  endpoint  is  appropriate. 

c.  Chromium.  In  the  1989  proposal  (54 
FR  22062),  EPA  reproposed  an  MCLG  of 
0.1  mg/l  for  total  chromium  (chromium 
m  and  VII. 

Public  Comment.  Comments  were 
received  that  recommended  that  (a)  the 
0.1  mg/l  value  be  adopted,  (b)  separate 
standards  be  adopted  for  Cr  VI  and  Cr 
III  as  there  is  no  evidence  that  Cr  III  is 
oxidized  to  Cr  VI  in  drinking  water,  and 
(c)  chromium  be  considered  potentially 
carcinogenic  to  himians  via  the  oral 
route;  thus,  EPA  should  promulgate  an 
MCLG  of  zero  for  chromium. 


Federal  Register  /  Vol.  56.  No.  20  /  Wednesday,  January  30.  1991  /  Rules  and  Regulations         3537 


EPA  Response:  The  1989  proposal 
stated  that  "EPA's  Office  of  Research 
and  Development  has  shown  Cr  III  to 
oxidize  to  Cr  VI  in  the  presence  of  an 
oxidant  such  as  chlorine  at 
concentrations  similar  to  those  used  to 
disinfect  drinking  water."  EPA 
maintains  this  view  despite  some  public 
commenters  who  state  that  there  is  no 
evidence  that  Cr  III  is  oxidized  to  Cr  VI. 

Those  commenters  who  argued  that 
chromium  is  carcinogenic,  in  part, 
support  EPA's  conclusion  that  Cr  VI  is 
carcinogenic  following  exposure  by 
inhalation.  From  a  hazard  identification 
perspective,  EPA  has  classified  Cr  VI  in 
Group  A,  i.e.,  a  human  carcinogen  via 
inhalation,  and  considers  Cr  VI  to  have 
various  genotoxic  characteristics 
including  being  a  mutagen  and 
clastogen.  In  comparison,  the  evidence 
for  Cr  ni  is  largely  non-positive  or 
equivocal  and  is  viewed  as  inadequate 
to  develop  more  clear  conclusions. 
Notably  Cr  III  in  trace  amounts  is  an 
essential  nutrient  for  the  metabolism  of 
carbohydrates. 

Specific  dose-response  evidence  for 
Cr  VI  carcinogenicity  by  oral  exposure 
is  not  available  at  this  juncture. 
Commenters  did  not  present  any  new 
information  on  this  point.  In  comparison, 
the  bodj  of  dose-response  evidence  for 
inhalation  exposure  is  relatively  large 
and  consists  mainly  of  human  data.  The 
data  base  comes  from  epidemiologic 
studies  of  chromate  and  ferrochromium 
production  workers,  chrome  pigment 
workers,  and  chrome  platers  where  the 
predominant  chromium  species  is  Cr  VI. 
While  lung  cancer  is  the  focus  of  these 
studies,  there  is  also  some  evidence  of 
an  increased  hazard  of  gastrointestinal 
tract  cancer  suggesting  that  respiratory 
clearance  and  swallowing  or  some  other 
physiologic  distribution  of  a  reactive 
chromium  species  is  taking  place. 
Unfortunately,  most  studies  did  not 
investigate  or  did  not  detect  the 
presence  of  any  clear  dose-response 
relationships,  nor  is  it  obvious  that  other 
specific  confounding  factors  for  the 
possible  gastrointestinal  hazards  were 
accounted  for. 

While  oxidation  of  Cr  lU  to  Cr  VI  may 
occur  in  the  water  treatment  system, 
reduction  of  Cr  VI  to  Cr  III  occurs  in 
mammalians.  The  saliva  and  gastric 
juice  in  the  upper  alimentary  tract  of 
mammals,  including  humans,  have  a 
varied  capability  to  reduce  Cr  VI  with 
the  gastric  juice  having  a  notably  high 
capacity.  To  the  extent  that  Cr  VI 
survives  these  reduction  environments 
other  organs/tissues  such  as  the  liver, 
red  blood  cells  and  some  lung  cells  are 
also  reducing  environments.  Thus,  the 
body's  normal  physiology  provides 


detoxification  for  Cr  VI,  which  provides 
protection  from  the  oral  toxicity  of  Cr 
VI. 

EPA  recognizes  that  by  focusing  on 
total  chromium  the  issues  of  chromium 
species-specific  toxicity,  e.g., 
carcinogenicity,  become  mixed.  We  note 
that  Cr  III  and  Cr  VI  chemistiy  is 
already  intertwined  in  the  water 
treatment  process  since  the  two  valence 
states  of  chromium  are  in  a  dynamic 
equilibrium  with  the  degree  of  oxidation 
depending  on  such  factors  as  pH, 
dissolved  oxygen,  or  the  presence  of 
reducing  agents.  Other  equilibriums 
exist  in  the  mammalian  system  and  thus 
a  clear  separation  of  Cr  III  and  Cr  VI  is 
not  feasible  at  this  time. 

The  lack  of  available  Cr  VI  dose- 
response  information  for  oral  exposure 
precludes  an  estimation  of  the  possible 
magnitude  of  cancer  risk,  if  any,  from 
drinking  water  exposure.  The  available 
information  shows  that  the  capacity  for 
reduction  of  Cr  VI  to  Cr  III  can  be  quite 
high  relative  to  expected  drinking  water 
levels  of  total  chromium.  There  is, 
however,  insufficient  information  to 
describe  the  rates  of  reduction  and  the 
temporal  fate  of  free  or  biologically 
available  Cr  VI.  Since  Cr  VI  is 
preferentially  absorbed  compared  to  Cr 
III,  the  amount  of  biologically  available 
Cr  VI  is  uncertain. 

EPA  concludes  that  the  presence  of  Cr 
VI  in  drinking  water  should  be 
minimized  in  recognition  of  its  biological 
reactivity  including  its  potential  for  a 
carcinogenic  hazard.  Such  minimization 
will  limit  the  likelihood  of  saturating  the 
normal  reduction/detoxification 
mechanisms  in  humans  and  likewise 
limit  the  systemic  absorption  of  any 
residual  Cr  VI.  Without  the  necessary 
information  to  further  evaluate  the 
possibility  of  carcinogenic  risk,  EPA 
believes  that  drinking  water  exposiu-e 
limitations  for  total  chromium  based 
upon  other,  i.e..  non-carcinogenic,  health 
endpoints  is  the  only  feasible  approach 
to  follow  at  this  time. 

The  MCLG  for  total  chromium  is 
developed  from  health  effects  data  for 
Cr  VI,  the  more  toxic  chromium  species, 
and  is  based  on  EPA's  RfD  metiiodolog\' 
(see  1989  proposal).  Since  the  MCLG 
includes  both  Cr  III  and  Cr  VI.  no 
category  has  been  assigned  for  total 
chromium  due  to  some  of  the  issues 
discussed  earlier.  Should  new 
information  become  available  which 
adequately  demonstrates  the  cancer  risk 
from  ingestion  of  Cr  VI,  the  MCLG  for 
total  chromium  would  be  reexamined, 
especially  since  Cr  VI  levels  can 
predominate  from  spills,  uncontrolled 
waste  sites,  or  geologic  formations  of  Cr 
VI  makeup.  Therefore,  EPA  is 


promulgating  an  MCLG  of  0.1  mg/l  (100 
>ig/l),  as  proposed  in  1989,  and  further 
recommends  that  the  ^  uncertainty 
regarding  Cr  VI  carcinogenic  risk 
warrants  additional  investigation. 

The  MCLG  level  also  falls  into  the 
estimated  safe  and  fi  adequate  daily 
dietary  intake  range  of  50  to  200  >ig/day 
for  Cr  III  established  by  the  National 
Research  Council  in  the  National 
Academy  of  Sciences  (NAS,  1989).  The 
lower  limit  is  based  on  the  absence  of 
deficiency  symptoms  in  individuals 
consuming  an  average  of  50  ^.g/day 
chromium.  The  upper  limit  was 
identified  from  several  studies  where  no 
adverse  effects  were  noted  in 
individuals  consuming  200  fig/day 
chromium.  Consequentiy,  for  the 
reasons  stated  above,  EPA  promulgates 
an  MCLG  of  O.I  mg/l.  as  proposed. 

d.  Mercury.  EPA  proposed  an  MCLG 
of  0.002  mg/l  for  mercury  in  the  May  22, 
1989  proposal.  The  MCLG  was  derived 
from  a  DWEL  of  0.01  mg/l  applying  a  20 
percent  contribution  from  drinking 
water.  The  EPA  held  a  workshop  on 
issues  regarding  the  DWEL  for  mercury 
(EPA,  Peer  Review  Workshop  on 
Mercury  Issues,  Summary  Report, 
October  26-27. 1987).  The  workshop 
considered  three  major  studies  (Druet  et 
al..  1978;  Andres  P.,  1984;  Bemaudin  et 
al.,  1981)  using  the  same 
endpoint8(kidney  damage)  for  mercxuy 
toxicity.  The  workshop  concluded  that 
0.01  mg/l  was  an  appropriate  level  for 
the  DWEL. 

Public  Comments:  EPA  addressed  the 
public  comments  received  in  response  to 
the  previous  proposal  of  November  13, 
1985  in  the  Federal  Register  Notice  of 
May  22, 1989.  In  response  to  the  Federal 
Register  Notice  of  1989,  one  commenter 
questioned  tiie  use  of  the  studies  by  EPA 
for  the  calculation  of  DWEL  and 
recommended  the  use  of  the  Fitzhugh  et 
al.  (1950)  study  instead.  The  Fitzhugh 
study  noted  damage  to  the  kidneys  as 
did  the  studies  selected  by  EPA.  The 
NOAEL  from  the  Fitzhugh  study  was 
0.315  mg/kg  as  compared  to  the  LOAEL 
of  0.32  mg/kg  from  which  EPA  derived 
the  DWEL 

EPA  Response:  EPA  examined  the 
Fitzhugh  study  and  found  it 
inappropriate  for  DWEL  determination 
because  of  the  lack  of  reporting  on 
which  adverse  health  effects  were 
observed  in  each  dosing  group. 
Consequently,  EPA  will  continue  to  base 
its  MCLG  on  the  three  studies 
previously  cited.  Thus.  EPA  has  placed 
mercury  in  Category  III  and  promulgates 
an  MCLG  of  0.002  mg/l  in  drinking 
water. 

e.  Nitrate /Nitrite.  In  tiie  1989  proposal 
(54  FR  22062).  EPA  proposed  MCLGs  of 
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10  mg/l  (ai  N)  for  adtratc  and  1  nog/i  (as 
H]  for  nitrite,  and.  in  addition,  proposed 
that  tlM  aiiiB  of  nitrate  and  nitrite  thai] 
not  exceed  10  mg/l  (as  N).  EPA  baaed 
the  MCLCs  on  this  toxici^  of  nitrate  in 
humans  due  to  tha  reduction  of  nitrate  to 
nitrila  kx  the  hunan  body.  By  reacting 
with  heaoglobin.  nitrite  forms 
methamoglobin  (met  Hb).  which  will  not 
transport  oxygen  to  the  tissues  and  thus 
can  lead  to  asphjrxia  (i.e.,  blue  babies) 
which,  if  sufflciendy  severe,  can  lead  to 
death.  The  current  standard  for  nitrate. 
which  was  promulgated  in  1975,  was 
based  on  the  previous  Public  Health 
Standard  which,  in  turn,  was  based  on  a 
literature  survey  [Walton,  G.  1951. 
"Survey  of  Literature  Relating  to  Infant 
Methemoglobinemia  Due  to  Nitrate 
Contaminated  Water."  Am.  f.  Pub. 
Health  41:986-996]. 

The  proposed  standard  is  somewhat 
more  stringent  than  the  current  MCL  of 
10  rag/1  because  it  includes  an  MCL  for 
rdtrite  (the  more  toxic  form]  and  a  joint 
standard  of  10  mg/l  for  nitrate  and 
nitrite.  Since  both  nitrate  and  nitrite 
resuh  in  met  Hb,  toxicity  of  nitrate  and 
nitrite  may  be  additive.  EPA  proposed 
the  joint  nitrate/nitrite  standard  in  order 
to  account  for  the  possible  additive 
toxicity  of  these  two  chemicals  and  also 
to  protect  against  the  deterioration  of 
drinking  water  quabty,  since  the 
presence  of  nitrite  in  water  is  indicative 
of  water  contaminated  with  sewage. 

fai  the  proposal,  EPA  specifically 
requested  comments  on  the  following 
issues:  (1)  The  potential  cancer  risk 
through  drinking  water  exposure.  (2) 
potential  developmental  effects  and 
whether  the  proposed  MCLG  provides 
adequate  protection  against  such  effects, 
and  (3]  wrfaetber  a  lower  MCLG  would 
be  more  appropriate. 

(1)  Nitrate  and  Cancer 

One  commenter  stated  that  there  is  no 
definitive  evidence  from  animal 
bioossay  studies  that  nitrate  itself 
causes  excess  tumors  and.  further,  the 
various  epidemiological  studies  that  link 
nitrate  and/or  nitrite  to  cancer  are  not 
conclusive.  Another  commenter  argued 
that  [a]  the  Gilli  at  al.  [1984] 
epidemiology  study  [Gilli  et  al.. 
Concentrations  of  Nitrates  in  Drinking 
Water  and  Incidence  of  Gastric 
Carcinomas:  First  Descriptive  Study  of 
the  Piemonte  Region.  Italy.  Science  of 
the  Total  Env..  V.  34,  pp.  35-^.  1984J 
provides  evidence  that  nitrate  in 
drinking  water  is  oncogenic  (i.e., 
increased  incidence  of  gastric 
carcinomas]  and  (b]  Forman  et  al.  (1965] 
and  Al-Dabbagh  et  al.  (1966)  are 
inadequate  to  conclude  whether  nitrate 
and  nitrite  are  carcinogenic.  [Both 
Forman  et  sL  (1965)  and  Al-Dabbagh  et 


al.  (1966)  were  discussed  in  the  1989 
propoaal  (54  FR  22062).|  Another 
commenter  noted  that  the  1989  proposal 
referenced  a  number  of  epidemiologic 
studies  (e.g..  Burch  et  al..  1967)  that 
show  an  association  between  cancer 
and  nitrate.  Finally,  another  commenter 
stated  that  several  epidemiologic  studies 
show  an  association  between  preformed 
N-nitroso  compounds  and  cancer. 

EPA  Response.  EPA  has  reviewed  the 
data  submitted  by  the  public  as  well  as 
significant  other  data  (see  Drinking 
Water  Criteria  Document  for  Nitrate  and 
Nitrite,  1990).  At  this  time,  EPA  is  not 
convinced  that  nitrate  and/or  nitrite  in 
drinking  water  presents  a  potential  risk 
of  cancer.  EPA  does  not  believe  that 
data  concerning  the  possible 
oncogenicity  of  nitrate  and/or  nitrite 
can  be  entirely  dismissed,  however. 

In  attempting  to  resolve  this  issue,  it  is 
desirable  to  directly  seek  the  assistance 
of  other  Federal  agencies  concerned 
with  other  sources  of  nitrate.  Thus,  EPA 
intends  to  form  an  inter-ageqcy  work 
group  to  determine  what,  if  any, 
oncogenic  risks  exist 

(2)  Other  Effects 

Prior  to  the  May  1989  proposal,  the 
Agency  reviewed  the  possible  health 
effects  associated  with  nitrate  and 
nitrite.  EPA  concluded  that  (a)  infants 
are  the  most  sensitive  subpopulation,  (b) 
methemoglobinemia  is  the  most 
sensitive  toxic  endpoint  in  infants,  and. 
(c)  a  level  of  10  mg  of  nitrate  and, 
separately,  a  level  of  1  mg  of  nitrite 
(both  as  N)  will  protect  infants 

(Note:  the  calculated  RfD  is  based  on  this 
conclusion). 

Since  the  1980  proposal,  the  Agency 
has  reexamined  the  RfD  for  nitrate 
considering  new  data.  This  review 
reafHrmed  the  original  conclusion  that 
10  mg  nitrate  per  liter  would  protect 
infants. 

In  reaching  this  conclusion  the 
Agency  examined  a  large  number  of 
papers  concerning  the  toxicity  of  nitrate 
and  nitrite.  These  papers  separately 
dealt  with  chronic  toxicity, 
developmental  and  reproductive 
toxicity,  and  methemoglobinemia 
(among  other  endpoints).  Data 
concerning  both  humans  and 
experimental  animals  were  reviewed. 

EPA  has  reviewed  the  data  on 
developmental  and  reproductive 
toxicity.  Based  on  that  review.  EPA 
believes  the  data  are  inadequate  to 
conclude  that  nitrate  and  nitrite  present 
a  risk  of  developmental  or  reproductive 
effecU  at  the  MCLGs. 

In  addition,  the  Agency  reviewed  all 
public  comments  as  welL  The  issues 


raised  by  the  public  are  substantially 
simitar  to  those  examined  by  EPA. 

Based  on  a  review  of  the  data.  EPA 
has  concluded  that  an  MCLG  of  10  and  1 
mg/l.  respectively,  are  adequate  to 
protect  infants,  and  all  other  groups, 
against  the  nononcogenic  effects 
presented  by  nitrate  and  nitrite  in 
drinking  water. 

(3)  Other  Issues 

Other  commenters  recommended  that 
EPA  (a)  adopt  the  MCLGs  proposed  in 
1989  for  nitrate  and  nitrite  but  not  adopt 
the  proposed  MCLG  for  the  sum  of 
nitrate  and  nitrite,  as  it  is  unnecessary; 
(b)  adopt  the  MCLGs  proposed  in  1989 
for  nitrate  and  the  sum  of  nitrate  and 
nitrite  but  not  adopt  the  MCLG  proposed 
for  nitrite,  as  it  is  unnecessary;  (c)  only 
adopt  the  MCLG  proposed  for  nitrate,  as 
the  other  two  MCLGs  are  unnecessary; 
and  (d)  adopt  the  proposed  MCLGs  for 
nitrate  and  nitrite  but  increase  the 
proposed  MCLG  for  the  sum  of  nitrate 
and  nitrite  from  10  mg/l  to  11  mg/l  (both 
asN). 

EPA  disagrees  with  recommendations 
(a)  through  (d),  above,  for  the  following 
reasons: 

•  H  is  clear  that  nitrite  may  occur  in 
drinking  water  and  also  that  nitrite  is 
toxic,  thus  a  nitrite  standard  is  needed. 

•  As  nitrate  is  toxic  because  it  is 
metabolized  in  the  human  body  to 
nitrite,  it  is  reasonable  to  conclude  that 
the  toxicity  of  nitrate  and  nitrite  is 
additive.  Thus,  in  agreement  with  the 
recommendations  of  the  SAB,  a 
combined  standard  for  nitrite  and 
nitrate  is  warranted. 

•  Adoption  of  an  11  mg/l  (as  N] 
combined  standard  for  the  sum  of 
nitrate  and  nitrite,  in  effect,  would  mean 
that  a  combined  standard  was 
uimecessary.  For  the  reasons  previously 
stated,  EPA  disagrees. 

Based  on  the  previous  discussion, 
EPA  has  placed  nitrate  and  nitrite  in 
Category  III  and  promulgates  the 
MCLGs  for  nitrate,  nitrite,  and  the  sum 
of  nitrate  and  nitrite  at  10  mg/l,  1  mg/l, 
and  10  mg/l  (as  N),  respectively. 

/.  Selenium.  In  the  1989  reproposal  (54 
FR  22062).  EPA  proposed  an  MCLG  of 
0.05  mg/l  for  selenium  and  specifically 
requested  comment  as  to  whether  an 
MCLG  of  0.02  or  0.1  mg/l  might  not  be 
more  appropriate.  The  basis  of  the 
current  proposal  is  discussed  below. 

Public  Comment.  EPA  previously 
addressed  the  public  comments  received 
in  response  to  the  previous  proposal  <^ 
November  13, 1985  in  the  Federal 
Register  Notice  of  May  22, 1989. 

(A)  The  majority  of  coramenters 
supported  an  MCLG  of  0.1  mg/l.  With 
one  exception,  no  significant  additional 
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data  wen  provided.  However,  one 
■^oBimeater  rei  ii—fndad  tiial  boed  on 
a  198B  study  by  Ya«  et  d.  [Yxng  et  al.. 
Studies  of  Safe  Maximal  Daily  Dietary 
Se-Intake  in  a  Sekeaif ennis  Area  in 
China,  J.  Trace  Elem.  Electrt^ytes  Health 
Dis.,  pari  m.  Vol.  S,  if).  123-Ua  igoQ, 
EPA  should  consider  a  lower  MCLG 
value.  In  additioa,  tlie  same  conuBeater 
obser\'ed  that  a  number  ef  iadividuals 
take  Bel«:uum  sui)$^iBeato  ^, 
selenium  is  an«asenXiai  trace  element] 
and  thus  expoaore  may  be  ^gnificantly 
greater  than  EPA  antiopaies. 

EPA  Response.  The  005  mg/i  value 
proposed  in  liUB  is  based  on  a  humcm 
effect  level  observed  by  the  same  auiwr 
(Yang  et  al.,  1983).  EPA  normally  prefers 
to  base  MCLGs  oa  oo-effect  leveis, 
which  are  more  conservative  than 
human  effect  levek.  However,  at  the 
time  of  the  1989  proposal  an 
appropriate  ao-effecl  level  was  not 
available.  However,  Yang  et  al.  {W»9] 
provides  a  iio-eCect  level  obtained  Irom 
a  human  study  in  China  and  suggests 
that  0400  mg  of  aelenium/peraen/day  is 
a  maximal  daily  safe  intake  of  selenium. 

Assuming  the  consumption  of  2  liters 
of  water/adult/^y,  oonsumplion  of 
water  containing  selenium  at  the 
proposed  O.05  mg/l  MCLG  would  result 
in  the  ingestion  of  0.1  nag  selenium/ 
person/day.  As  previously  stated  (54  FR 
22062),  &e  average  daily  dietary  intake 
in  tiiis  country  is  0.125  mg  selenium  / 
person/day.  Thus,  the  combined 
ingestion  of  water  containing  0.05  mg/l 
and  a  typical  U.S.  diet  would  result  in  a 
total  daily  exposure  of  0.225  mg 
selenium/person,  a  value  well  below  the 
0.400  mg  selenium  that  Yang  et  al. 
suggests  is  safe.  Consequenlly,  EPA  has 
conclnded  thai  Yang  et  al.  (1969) 
supports  the  proposed  MCLG  of  0.05 
mg/l. 

EPA  believes  that  the  differerrce  (i.e., 
0.175  mg  eeleniura/person/day)  between 
dietary  intake  (0.225  mg  selenium/ 
person/day)  and  the  maximal  daily  safe 
intake  of  selenium  (0.4  mg  selenium/ 
person/daj']  recommended  by  Yang  et 
al.  {1989')  is  adequate  to  protect  those 
who  may  take  selenium  supplements. 
Thus,  EPA  believes  that  the  0.05  mg/l 
value  is  adequate  to  protect  both  the 
general  public  and  those  who  may  take 
selenium  supplements. 

(B)  Although  providing  no  new  data, 
other  commenters  recommended  an 
MCLG  of  0.1  mg/l  or  higher. 

EPA  Response.  EPA  disagrees  with 
these  comments  for  the  foUonang 
reasons:  (1)  It  is  hkely  that  there  are 
individuals  who,  whether  due  to  diet  or 
supplements,  consume  signi&canthy 
more  seleniimi  than  the  0.125  mg 
selenium/person/day  that  EPA  has 
estimated  that  the  average  citizen 


caoawes,  .aad  (2)  SPA  believeB  th«<  an 
MGUG  higher  Ihan  OvSS  lag/l  may  tkA 
Bde^uctely  paoiteet  those  who 
cfaronicBliy  csiwubx  «adh  eteratod 
■moBBts  <d  seleaimn.  Thus,  EPA  tias 
rejected  tbaae  camneiMs  ^t  argue  for 
an  MCLG  of  0.1  mg/l  or  more. 

After  teviesving  fte  pid)Hc  comments, 
ERA  ku  oondaded  that  seienium  ahoi^d 
be  ^aced  in  Categoi^  fiH  and  an  MCLG 
cff  OXK  ang/l  is  pma^ated. 

5.  Volatile  Organic  Contaminants 
(VOCb)  MCLGs 

«.  ae-lJiDickhnvethyiene  and  tians- 
U-Oichlaroethvlene.  EPA  proposed  an 
MCLG  of  6.07  nig/i  based  oc  a  S-mondi 
stiuty  in  nets  luiag  ci»-i,2- 
dickhHcetfaylene.  Fram  diat  study,  a 
DWEL  of  &4  mg/l  (rxnmfded  from  035 
mg/l)  was  caknikted  and  a  2D  peixsnt 
diinkiog  water  oontrifastian  was 
assamed.  For  trans-L2-dich2aroetfaykne, 
EPA  proposed  an  MCLG  of  flJ  tag/l 
faAsed  en  compound-specific  data.  A 
DW^  tt  6.4  ffig/l  was  derived  aod  a 
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peroeat  was  asaatoed  to  deieimiue  the 
MCLG. 

Public  Comments  and  EPA  Re^onse. 
EPA  previovsily  addreased  the  public 
comments  receiTed  in  respanse  to  te 
earlier  proposal  of  Novtember  13. 19BS  in 
the  Fedcaal  Regsater  I'lotice  of  Iblay  22, 
1909.  With  respect  to  the  ds  isomei.  one 
commenter  stated  that  data  en  1.1- 
dichloroetfaylene  shoidd  ixot  be  laed  for 
the  cis  conqxrand.  because  there  is  oo 
evidence  that  the  effects  of  the  two 
compounds  are  similar.  Ano&er 
commenter  stated  that  the  MCLG  for 
cis-l,2-dicfa^roethyleiK  should  be  based 
on  Fieundt  and  Macholz  (Toxicdogy 
10:131-139, 1978).  Another  oomioenter 
staled  that  Ae  NTP  two-year  bioassay 
for  1,1-dichioroethylene  was  a  better 
study  for  deriving  s  NOAEL/LDAEL  for 
determining  MCLGs/MOj. 

For  the  trans  isomer,  one  commenter 
stated  that  their  MCL  ivas  lower  than 
EPA's  MCL.  However,  they  med  to 
review  the  Barnes  et  ai.  (Drug  Chem. 
ToxiooL  8:373-392, 1985]  manuscript 
prior  to  revising  their  MCL 

Another  commenter  disagreed  with 
the  selection  of  NOAEL/LOAEL  from 
the  Barnes  et  aL  study  and  stated  that, 
based  on  the  increase  in  glucose  levels 
and  decrease  in  aniline  hydroxylase 
activity,  17  mg/kg/day  should  be  a 
LOAEL  and  not  a  NOAEL. 

The  final  MCLG  for  ci8-l,2- 
diddoroethylene  is  based  on  a  3-month 
compound -specific  study  by  McCauley 
et  al.  The  Agency's  RfD  Workgroup  has 
reviewed  the  data  and  verified  a  RfD  of 
0,01  mg/kg/daj'. 

niere  are  several  reasciis  that  the 
Agency  is  not  using  the  Freundt  and 


Macholi  {W78)  atady  to  «et  an  MCLG. 
First  ft  is  a  ain^e  eight-hour  exposure. 
EPA  does  nrt  generally  -am  srnj^ 
exposure  MudJes  to  set  ^fetiuie 
numbers.  Second,  tt  is  an  inhalation 
exposure  and  the  Agency  prefers  to  use 
route-specific  ford)  data  ff  possible. 
Third,  the  selection  of  an  adverse  effect 
in  the  Frenndt  and  Madiob  (T97l!^  study 
is  questionaible.  A  decrease  m 
iniciusuuial  metaboKsm  (i.e.,  aniline 
hydroxylase],  while  an  obiious  effect,  is 
not  necessarily  an  adverse  effect  In 
fact,  if  a  dienncal  is  activated  to  a  toxic 
metaboiile,  inhibition  of  ftat  chemicaTs 
metabolism  might  be  beneficial.  Fourth, 
and  most  important,  the  Agency 
presentiy  has  an  oral  three-month  study 
on  cis-l,2-dichloroethylene. 

The  Agency  did  aot  select  the  NIP 
two-year  bioassay  because  they  gave 
the  1,1-dichLoroethylene  in  com  oil  and 
oil  vebides  have  been  reported  to 
potentiate  the  adverse  effects  of  1,1- 
dichloroethyleDe  (Ctiecsi  et  al.,  Toxicol 
Appl.  Pharmacol  57:146-155,  IQil). 

Since  the  new  traiis-1.2- 
dichloroelhyieae  data  are  going  to  be 
reviewed  by  the  commenter.  no  Agency 
reply  is  necessa^  at  this  tiaie.  With 
respect  to  selection  of  a  NQAEL/LOAEL 
in  the  E&roEx  et  al.  [IdSS]  study,  the  MO 
woiVftoup  did  review  ti\e  data  very 
carefully.  Tables  11  and  12  of  the  Barnes 
et  al.  {1985)  paper  do  report  that  diere 
are  significaat  increases  in  serum 
glucose  levels  ia  both  male  and  femaie 
CD-I  mice.  Ho«vever.  even  thoo^  6te 
difference  between  the  low-  and  hi^- 
dose  lev^  administered  to  the  mice  is 
20  fold,  there  are  do  differences  m  serum 
glucose  levels  at  these  two  daaes.  Tliis 
calls  into  qnestkxi  the  toxicobgical 
significance  of  the  iBcreased  glucose 
levels.  In  additioa  the  Agency  does  not 
know  the  normal  range  for  variation  in 
serum  glucose  for  this  strain.  The 
Agencj-'s  RfD  workgroup  did  not  believe 
that  either  the  increased  serum  glucose 
levels  or  die  decreased  aniline 
hydroxylase  levels  (also  see  discussion 
for  ci8-l,2-dichioroethylene)  were 
adverse  effects.  Accordingly,  the  17  mg/ 
kg/day  treatment  level  was  used  as  a 
NOAEL  EPA  has  placed  cis-1,2- 
dichloroethyleTje  and  trans-1.2- 
dichioroethylene  in  Category  III  and  the 
respective  MCLGs  of  0.07  and  0.1  mg/l 
will  be  retained. 

b.  1.2-Dichhropropcne  EP.^  proposed 
an  MCLG  of  zero  for  1,2- 
dichloropropane  based  on  the 
statistically  significant  increased 
incidence  of  hepatocellular  neoplasms 
and  primary  adenomas  in  male  and 
femaie  B6C3F  i  mjce.  The  frequency  of 
liver  carcrnomas  alone  was  not 
significant  for  males  or  females,  but 
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there  was  an  increase  in  tiunora  in  both 
sexes.  Also,  there  was  a  dose-related 
trend  in  mammary  adenocarcinomas  in 
female  F344  rets.  The  increased 
adenocarcinoma  incidence  in  the  female 
rats  was  considered  to  be  signiiicant 
since  the  F344  rat  has  a  relatively  low 
background  occurrence  rate  for  these 
tumors.  Therefore,  EPA  classified  1,2- 
dichloropropane  in  Group  B2. 

Public  Comments.  Three  individuals 
or  organizations  provided  comments  in 
response  to  the  MCLG  proposal 
regarding  1,2-dichloropropane.  One 
commenter  was  in  agreement  with 
EPA's  proposed  classification  of  1,2- 
dichloropropane  into  Group  B2,  and 
with  EPA's  proposed  establishment  of 
an  MCLG  at  zero.  Two  commenters 
stated  that  a  problem  might  exist  with 
the  NTP  study  of  B6C3F  i  mice  in  terms 
of  showing  a  high  incidence  of  tiunora  in 
the  contr^  mice  compared  to  the  mice 
which  received  the  high  dose  of  this 
chemical.  They  suggest  a  reevaluation  of 
this  study  before  estabhshing  an  MCLG. 

EPA  Response.  The  EPAs 
classiHcation  of  1,2-dichloropropane  in 
Group  B2  was  based  on  the  results  of 
the  final  NTP  report.  This  report  was 
peer  reviewed  and  audited  by  the  Peer 
Review  Panel  and  Audit  Workgroup, 
respectively,  and  was  found  acceptable 
in  terms  of  results  reported  in  the  Bnal 
NTP  report.  EPA  concludes  that  a 
reevaluation  of  this  study  would  not 
change  the  findings  of  this  report. 
Consequently,  EPA  has  placed  1,2- 
dichloropropane  in  Category  I  and  an 
MCLG  of  zero  is  promulgated. 

c.  Ethylbenzene.  EPA  proposed  an 
MCLG  of  0.7  mg/1  for  ethylbenzene.  The 
MCLG  was  derived  from  a  DWEL  of  3.4 
mg/1.  by  applying  a  20  percent  drinking 
water  contribution  and  rounding  off  to 
one  significant  number. 

Public  Comments.  EPA  previously 
addressed  the  public  comments  received 
in  response  to  the  earlier  proposal  of 
November  13. 1985  in  the  Federal 
Register  Notice  of  May  22, 1989  In 
response  to  the  1989  Federal  Register 
Notice,  one  commenter  agreed  with  the 
choice  of  study.  NOAEL,  and  LOAEL, 
but  questioned  the  use  of  a  10-fold 
uncertainty  factor  to  convert  from 
subchronic  to  chronic  exposure.  The 
commenter  explained  this  position  in  the 
following  manner  Since  the  adverse 
effects  of  doses  3-  or  5-fold  higher  than 
the  NOAEL  were  minor  and  a  2-year 
NTP  study  on  mixed  xylenes,  which 
contained  17  percent  ethylbenzene 
(equivalent  to  85  mg  of  ethylbenzene/ 
kg/day),  showed  no  adverse  effects,  the 
extra  10-fold  uncertainty  factor  could  be 
omitted. 

EPA  Response.  EPA  believes  that  the 
10-fold  uncertainty  factor  for  converting 


a  subchronic  to  a  chronic  study  is  still 
necessary  for  several  reasons.  In  the 
Wolf  et  al.  study  (Arch.  Ind.  Hlth  14:387- 
398. 1956).  the  NOAEL  of  138  mg/kg  was 
adjusted  by  5/7  since  the  animals  were 
treated  for  only  5  days/week.  Some 
recovery  from  the  effects  of 
ethylbenzene  could  have  occurred 
during  the  two  days  of  non-treatment. 
The  administrabon  of  85  mg  of  ethyl- 
benzene/kg/day  as  part  of  an  assay  of 
mixed  xylenes  does  not  necessarily 
mean  that  a  85  mg  ethylbenzene/kg/day 
dose  is  without  effect  since  EPA  does 
not  know  about  potential  interactions 
among  the  compounds.  In  addition,  the 
finding  of  minor  adverse  effects  at  doses 
3-  and  5-fold  higher  than  the  NOAEL 
does  not  exclude  the  possibility  that 
extended  exposure  at  lower  doses 
would  lead  to  adverse  effects.  Since 
there  are  many  unanswered  questions 
on  the  toxicity  of  ethylbenzene,  EPA 
feels  that  the  1,000-fold  uncertainty 
factor,  including  a  10-fold  for  subchronic 
to  chronic  exposure,  is  appropriate  for 
this  chemical.  Consequently.  EPA  places 
ethylbenzene  in  Category  III  and  the 
MCLG  of  0.7  mg/1  is  promulgated  as 
proposed. 

d.  Monochlorobenzene.  EPA  proposed 
an  MCLG  ofO.l  mg/1  for 
monochlorobenzene  in  the  May  22, 1989 
proposal.  The  MCLG  was  derived  from  a 
DWEL  of  0.7  mg/1.  applying  a  20  percent 
contribution  from  drinking  water  and, 
because  of  reclassification  of 
monochlorobenzene  in  Group  D 
(inadequate  evidence  for 
carcinogenicity)  according  to  the  EPA 
guidelines,  no  additional  uncertainty 
factor  for  possible  carcinogenicity.  This 
MCLG  is  a  revision  of  the  MCLG  of  0.06 
mg/1  (derived  from  a  DWEL  of  3.0  mg/1, 
applying  a  20  percent  contribution  factor 
from  drinking  water  and  an  uncertainty 
factor  of  10  used  with  agents  classified 
in  Group  C  (possible  human  carcinogen: 
for  monochlorobenzene,  limited 
evidence  in  animals  based  on  increased 
neoplastic  nodules  in  liver  of  male  rats 
in  one  bioassay))  previously  proposed  in 
November  13, 1985.  Revision  of  the 
MCLG  to  change  the  basis  for  the  DWEL 
and  downgrade  the  carcinogenicity 
classification  from  Group  C  to  Group  D 
(Category  II  to  III)  is  the  result  of  further 
review  of  data  and  review  of  the  MCLG 
for  monochlorobenzene  by  the  EPA's 
Science  Advisory  Board  in  1986. 

Public  Comments.  EPA  addressed  the 
public  comments  received  in  response  to 
the  previous  proposal  of  November  13, 
1985  in  the  Federal  Register  Notice  of 
May  22, 1989.  Two  commenters 
responded  to  that  Federal  Register 
notice.  The  first  commenter  supported 
reclassification  of  monochlorobenzene 
from  Group  C  to  Group  D.  The  second 


commenter  felt  that  the  appropriate 
classification  is  Group  C  and  that  an 
additional  uncertainty  factor  should  be 
applied  to  the  study  used  to  derive  the 
DWEL  to  account  for  limitations  in 
study  design. 

EPA  Response.  EPA  agrees  with  the 
commenter  who  supports 
reclassification  of  monochlorobenzene 
from  Group  C  to  Group  D.  EPA 
reclassified  monochlorobenzene  after 
concluding  that  the  combination  of 
neoplastic  nodules  and  hepatocellular 
carcinomas  in  male  rats  in  the 
carcinogenicity  bioassay  was  not 
adequate  evidence  of  a  treatment- 
related  effect  to,  in  turn,  support  hmited 
evidence  for  carcinogenicity  of 
monochlorobenzene  in  animals.  EPA 
disagrees  with  the  second  commenter 
that  an  extra  uncertainty  factor  is 
needed  with  the  study  used  as  the  basis 
for  the  DWEL  because  EPA  considere 
the  1.000-fold  uncertainty  factor  already 
used  with  the  study  as  adequate 
compensation  for  uncertainty 
surrounding  limitations  in  the  study 
design.  Consequently,  as  discussed 
above,  EPA  places  monochlorobenzene 
in  Category  III  and  an  MCLG  of  0.1  mg/1 
is  promulgated. 

e.  ortho-Dichlorobenzene.  EPA 
proposed  an  MCLG  of  0.6  mg/l  for 
ortho-dichlorobenzene  in  the  May  22, 
1989  proposal.  The  MCLG  was  derived 
from  a  DWEL  of  3.0  mg/1,  applying  a  20 
percent  contribution  from  drinking 
water. 

Public  Comment.  One  commenter  felt 
that  because  a  NOAEL  from  a  chronic 
(two-year)  study  in  rats  was  used  for 
calculation  of  the  DWEL,  the 
uncertainty  factor  should  be  100  instead 
of  1.000  as  used  by  EPA. 

EPA  Response.  EPA  disagrees  with 
the  comment  that  the  uncertainty  factor 
for  the  DWEL  calculation  should  be  100 
instead  of  1.000.  Although  EPA 
commonly  applies  a  100-fold  uncertainty 
factor  with  a  chronic  (lifetime)  study  in 
rats,  EPA  chose  to  use  a  1,000-fold 
uncertainty  factor  for  the  DWEL 
calculation  for  ortho-dichlorobenzene 
because  toxicity  endpoints  were 
assessed  in  a  preliminary  subchronic 
(13-week)  study  in  rats  that  were  not 
evaluated  in  the  chronic  study  and 
because  of  data  gaps  (an  inadequate 
reproductive  toxicity  study  in  a  non- 
rodent  species  reproduction  study). 
Consequently,  EPA  places  ortho- 
dichlorobenzene  in  Category  III  and  an 
MCLG  of  0.6  mg/1  is  promulgated  as 
proposed. 

/.  Styrene.  EPA  proposed  two  MCLGs 
in  the  May  22. 1989  proposal  because 
EPA  had  not  yet  finalized  its 
carcinogenicity  classification  for 
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styreae.  One  MCIJG  of  ai  mg/l  was 
denved  ipom  a  I7\A^.  cf  7  mg/t, 
appiyiag  ■  20  .peroent  contribution  from 
HwiAA^  WBler  jaad  an  additional  lO-fold 
uncertainty  factor  by  considering  the 
dat^cstian  of  jtyrene  to  be  Groap  C. 
Tbe  otiur  MCXG  was  zero,  oansideriag 
the  classification  of  styrene  to  be  Gnnip 
BZ.  At  meetiags  on  stjrene  with  £PA'e 
Science  Advisary  Board  in  1988  and 
199a  EPA  {arored  a  claBnificBtion  of 
Gnmp  B2.  wkeFBU  Ifae  SA£  oprnion 
fevorad  ■  clasaificatian  of  Group  C. 
AdditMoeiUy,  «t  ibs  1990  meeting  with 
the  SAfi,  the  SAB  jjirferred  a 
muhigeraeratian  Teprodnctkm/  chronic 
toxicity  study  in  rats  over  the 
subchronic  toxkllty  study  in  dogs  the 
&A  had  used  for  cabulatioR  of  the 
DWEL. 

PabHc  Commeats.  EPA  addressed  the 
public  commeats  reaehned  in  respenee  to 
the  previous  propoBai  of  November  13. 
1985  in  the  f^Bdaral  luftii^H  Notice  of 
May  22. 1989.  In  response  to  that  Federal 
Ragiiter  Notice,  six  conuoenters 
advocated  no  classificatioB  for  styTene 
or,  if  )t  is  to  be  classified,  classification 
into  Graup  D.  One  of  these  commenters 
also  preferred  use  of  the  rat  study  over 
the  dog  study,  as  described  above,  for 
calcuktimi  (rftl*  MCLG.  This 
oofamenier  ieh  fhe  MCLG  should 
tiierefore  be  1.6  mg/1  (whidi  EPA  would 
round  to  2  mg/1),  calcuisted  as  a  Group 
D  dass^catian.  tkereby  omitting  the 
extra  uncertainly  factor  of  30  required 
for  styrene  in  Group  C.  Two  commenters 
supported  claaeification  of  styrene  in 
Group  B2  and  pToaxnlgetion  of  an  MCLG 
of  «ero,  in  the  «f»w«»'m  that  tiie  data  are 
sufficient  to  meet  the  criteria  for  Group 
B2.  Two  commenters  feh  the  proper 
classification  for  styrene  is  Group  C  and 
an  appropriate  MCLG  is  0.1  mg/l. 

EPA  RcBpoime.  "Hie  Wh  has  not 
classified  styrene  as  to  ite 
carciBDgenicity  potential  at  this  time. 
The  EPA  has  presented  to  the  Science 
Advisory  Board  arguments  to  dassify 
styreis  in  Group  £2:  probable  biiman 
cardnogen.  The  Science  Advisory  Board 
responsed  that  the  weight  of  evidence 
supported  a  group  C  classification,  l^us. 
the  cancer  dassification  issue  is  still 
under  reAoew  by  the  Agency. 

Via  oom  oil  gavage,  there  is  some 
evidence  that  styrene  may  induce 
tumors  in  rodents,  and  a  cancer  risk  of  9 
X 10"^  per  ^g/l  is  estimated  from  the 
NCI  mouse  study  (NCI,  1979).  Available 
oral  studies  in  rats  have  not  shown 
carcinogenic  activity.  In  setting  an 
MCLG  fiir  styrene  in  drinking  water, 
EPA  has  carefully  considered  the  overall 
weight  of  evidence  of  cancer,  especially: 
(1)  The  comparatively  low  estimated 
cancer  potency  (based  on  the  com  oil 


gavage  study);  (25  tiie  la<*  of  a 
carcinogenic  wqionee  «  on  adequately 
coad«icted  Ainli^  water  stu^.  in 
addition,  styrene  is  not  likrfy  to  be 
widespread  in  ^riniking  water  baeed  en 
ouamwice  informsbsa  c«n<en% 
available  ia  the  A^eacy.  Conseqaently, 
EPA  is  ptadng  styrene  in  Category  S 
and  is  piaarigattng  an  MCLG  of  0.1  mg/ 
1  baaed  on  the  Quatft  €«  <1.  (1970)  study 
ia^ags. 

g.  TetmohlomffSiyhne  In  the  "May, 
1989  notice.  EPA  preposcd  an  MCLG  for 
Wbachloroediykne^percHoroetiiyteae 
or  PCE)  of  zero.  The  Agency  has  found 
stimg  evidence  of  cardnogefficity  from 
ingeation  based  on  constderattoa  of  the 
wei^  of  eviiSeBce.  phamiacoldnetioe 
and  exposure. 

Tke  Agency  usee  a  <hree  category 
sppi<oadi  to  ael  MCLGs  under  the  Safe 
DrialdBg  Water  Act  (see  50  FR  «944- 
46M9  ^November  13.  WSS^  and  54  FR 
22088  (May  22, 198S^].  A  chemical  for 
which  there  is  etroi^  evidence  of 
carcinogenicity  is  placed  in  Category  1. 
As  a  matter  of  poHcy,  EPA  sets  MCIXJs 
for  chemicals  in  Category  I  at  zero  (see 
eailieT  discussion  of  this  policy). 
Recognizing  Hx  continuing  scientific 
contPOWBTsy  over  the  appropriate  weight 
of  evidence  for  tlie  Obemical,  the  Agency 
also  solicited  public  comment  on  an 
MCLG  of  OOl  mg/l  which  would  reflect 
a  possible  human  om^inogen  (Catagory 
II).  EPA  received  a  number  of  comments 
on  the  proposal  and  these  ooumients  are 
addressed  below. 

In  separate  aotiom,  the  Agency  is 
currently  deliberating  ooncemmg  an 
Agen(^-wide  classification  of  PCE, 
accordhng  to  its  aonnal  prooedoire.  On 
Deoember  (»j,  IBBO,  EPA  issued  a 
notice  for  pubboation  in  the  Federal 
Register  that  described  the  process  the 
Agency  is  following  to  bring  these 
deliberations  to  a  conclusion.  (A  Fetierri 
Register  dtation  for  ^t  notice  was  not 
available  on  the  date  of  signature  of 
today's  notice;  however,  the  title  of  the 
notice  is  "Amendment  to  Preambles 
Published  at  54  FR  33418  (August  14, 
1939)  and  54  FR  50968  (December  11, 
1989))". 

While  these  deliberations  continue, 
EPA  must  take  final  action  on  an  MCLG 
and  NPDWR  for  tetrachloroethylene. 
This  chemical  is  included  on  the  list  of 
83  chemicals  ttiat  Congress  specifically 
directed  EPA  to  regulate.  The  Agency  is 
under  court  order  to  promulgate 
regulations  for  this  contaminant  by 
Deoember  31, 1990.  Accordingly,  EPA 
today  is  promulgating  an  MCLG  for  PCE 
in  accordance  with  the  three-category 
approach  developed  to  implement  ■&!€ 
SDW  A.  "Hiis  action  does  not  reflect  a 
final  Agency  dedsion  on  PQE's 


dassification;  it  represents  a  separate 
and  ftstinct  regulatory  evahratian  and 
risk  management  decision  conocnnng 
PCE.  When  the  Agency  completes  its 
AeBberations  regarding  daasifitation, 
we  may  reconsider  the  MCLG  for 
tetradihffoeftiylene,  as  appropriate. 

Based  oa  Ef^'s  carefd  review  of  the 
cosamentB  recetved  in  response  to  the 
May.  1989  notice  and  the  Agency's 
eviAastion  of  acientific  evidence 
avaiiabk  since  the  proposal,  it  remains 
EPA's  view  that  there  is  strong  ^idcnce 
of  carcinogenicity  through  ingestitm  and 
that  PCE  is  a  Categoiy  1  chemical  for 
purposes  of  estabhshing  an  MCLG  nnder 
fiieSWDA. 

Public  Comments.  The  prvolal 
comments  dealt  with  S'A's 
categorization  of  tetrachloroethylene  as 
a  probaWe  or  possible  hmnan 
carcinogen  for  purposes  of  setting  an 
MCLG  under  the  SDWA.  One 
cemmeTTter  argued  Aat:  (1) 
TetiadJoToefeylene  metabohtes/ 
trichloroacetic  add,  which  are 
carcinogenic,  were  tested  in  a  aensttive 
strain  of  mice  having  a  hi^  badcground 
liver  tumor  incidence.  (2)  morrumidear 
cell  leukemia  observed  in  animals  may 
not  be  relevant  to  man.  and  IS)  renal 
tumors  observed  in  male  F-344  rats  are 
species-^pecrfic.  One  commenter  argued 
that  this  contaminant  is  a  probable 
human  cardnogen;  another  supported 
classification  of  PCE  as  a  possible 
hnman  carcinogen. 

EPA  Response.  Based  on  the  available, 
carcinogenidty  evidence  from 
experimental  animal  studies  and  the 
high  frequency  of  occurrence  in  drinking 
water.  EPA  contiimes  to  view  PCE  as  a 
Category  I  contaminant  for  drinking 
water  regulation.  The  e\idence  for 
cardnogcnic  hazard  has  two  parts,  i^., 
epidemiologic  data  and  animal  data  as 
supplemented  by  metabolism 
information  and  results  from  short-term 
studies,  in  1985  EPA  viewed  Qie 
epidemiologic  data  as  inadequate  to 
refute  or  demonstrate  a  human  health 
hazard  potential.  EPA  is  aware  of  two 
more  recent  studies  which  discuss 
increased  cancer  mortality  among  dry 
cleaner  workers.  These  studies  have  not 
yet  been  comprehensively  integrated 
into  the  epidemioiogic  assessment  for 
PCX.  It  is  not  apparent,  however,  that 
the  influence  of  PCE  alone  can  be 
delineated  since  multiple  sohents  are 
involved  in  one  study  and  in  the  other 
stiidy  in  which  PCE  is  the  primary 
solvent,  while  the  findmgs  are 
nonpositi\'e.  the  exposed  group  was  too 
small  to  be  useful  in  risk  assessment  In 
experimental  animals,  three  types  of 
tumors  in  rodents  contritmte  to  the 
inference  for  a  cancer  causing  potential 
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In  humana.  Indications  of  cancer  activity 
were  aeen  in  mice  and  rats,  in  both 
sexes,  by  inhalation  and  oral  exposure. 
Short-term  studies  and  other 
information  about  PCE  metabolism  and 
toxicity  of  the  metabolites  both 
contribute  to  the  hazard  concern  as  well 
as  provide  some  basis  for  hypothesizing 
about  tumor  formation  and  relevancy  for 
human  hazard  assessment. 

While  there  is  some  uncertainty  about 
the  relevance  to  humans  of  the  animal 
tumor  endpoints.  the  totality  of  the 
animal  evidence  is  judged  by  EPA  to  be 
sufficient  to  view  PCE  as  a  Category  I 
contaminant.  The  lack  of  key 
information  does  not  support  the  use  of 
the  uncertainties  to  discount  the 
sufficient  level  of  animal  evidence. 
EPA's  response  to  a  number  of  issues 
raised  in  the  public  comments  are 
summarized  below. 

(1)  Mouse  Liver  Tumor  The 
controversy  surrounding  the  liver  tumor 
response  in  the  BdC3Fl  male  mouse  is 
well  recognized,  and  EPA  is  aware  of 
the  divergent  scientific  views  regarding 
the  use  of  this  animal  endpoint  in 
carcinogen  risk  assessment.  The  Agency 
undertook  extensive  review  of  this  issue 
while  it  was  developing  the  carcinogen 
risk  assessment  guidehnes  and  in  1987 
solicited  PCE-related  advice  from  the 
SAB.  The  Agency's  position  is  that 
mouse  liver  tumors  are  considered 
evidence  for  potential  human 
carcinogenicity.  The  guidelines  take  the 
position  that  the  mouse  liver  timior 
response,  when  other  conditions  for 
classification  of  "sufficient"  evidence  in 
the  animals  are  met  (e.g.,  replicate 
studies  of  malignancy,  tumors  at 
multiple  sites,  etc.)  should  be  considered 
as  "sufficient"  evidence  of 
carcinogenicity  on  a  case  by  case  basis. 
In  the  March,  1988  letter  reviewing 
tetrachloroethylene  issues,  the  EPA 
Science  Advisory  Board  concurred  with 
the  Agency's  criteria  for  evaluating 
mouse  liver  tumor  responses. 

(2)  Peroxisome  Proliferation.  In  the 
case  of  PCE,  peroxisome  proliferation 
has  been  proposed  as  a  plausible 
mechanism  for  mouse  liver  tumor 
development.  Although  PCE  and 
metabolite  trichloroacetic  acid  (TCA) 
induce  peroxisome  proliferation  and 
tumors  in  the  mouse  liver,  a  cause  and 
effect  relationship  is  not,  thereby, 
defined.  While  peroxisome  proliferation 
may  have  a  role  in  mouse  liver  tumor 
formation,  the  role  is  undefined.  Other 
plausible  mechanistic  hypotheses  exist 
including  those  associated  with 
genotoxicity.  There  may  be  multiple 
mechanisms  involved  in  mouse  liver 
tiunor  formation.  At  the  present  time. 
EPA  maintains  the  view  that  mouse  liver 


timiors  are  relevant  for  inferring  a 
potential  for  human  health  hazard 
unless  there  is  more  definitive  evidence 
to  the  contrary. 

(3)  Mononuclear  Cell  Leukemia. 
Mononuclear  cell  leukemia,  a  neoplasm 
that  has  been  characterized  biologically 
and  pathologically,  was  seen  in  both 
male  and  female  rats  exposed  to  PCE. 
Overall  leukemia  rates  were  statistically 
significant  in  the  males  and  marginally 
80  in  females.  When  stage  3  leukemias 
were  counted,  positive  trends  and 
significant  increases  in  male  and  female 
rats  were  seen. 

PCE  caused  a  dose-related  increase  in 
severity  of  mononuclear  leukemia  and 
shortened  the  time-to-tiunor  in  female 
rats.  One  commenter  questioned  the 
relevance  of  this  tiunor  to  humans.  EPA 
does  not  consider  it  appropriate  to  rule 
out  a  rodent  neoplasm  simply  because  it 
has  no  exact  human  counterpart.  Site 
concordance  is  not  a  requirement  for 
relevancy  in  the  inference  of  hazard 
potential. 

Although  a  statistically  significant 
increase  in  tumor  incidence  for  a  tumor 
having  a  high  concurrent  background 
tumor  incidence  is  consistent  with 
theory  of  promotion,  this  observation 
does  not  identify  the  actual  mechanism, 
and  thus  several  other  plausible 
mechanistic  theories  of  PCE-induced 
leukemia  development  can  not  be  ruled 
out. 

A  statistically  significant  increase  in 
tumor  incidence  cannot  be  arbitrarily 
dismissed  without  firm  evidence 
showing  that  mononuclear  cell  leukemia 
in  rats  is  a  type  of  tumor  response 
isolated  to  this  species  and  not  relevant 
to  other  potential  tumor  endpoints  in 
other  species.  Rather.  EPA  assumes  that 
the  experimental  animal  evidence 
identifies  the  potential  for  a 
carcinogenic  response  in  humans  unless 
there  is  evidence  to  the  contrary. 

(4)  Male  Rat  Kidney  Tumor.  PCE 
increases  the  occurrence  of  an 
uncommon  renal  tubular  cell  tumor  in 
male  rats.  Recent  research  and 
conventional  toxicological  thinking  have 
suggested  at  least  three  plausible 
explanations  for  the  tumor  occurrence, 
i.e.,  the  presence  of  a  unique  male  rat 
renal  protein,  alpha-2u-globulin; 
presence  of  a  secondary  metabolic 
pathway  which  produces  a  genotoxic 
compound  in  the  kidney;  and  chronic 
nephrotoxicity  and  cellular  regeneration 
independent  of  the  aIpha-2u-globulin. 
The  EPA  is  presently  developing  criteria 
which  will  define  a  weight-of-evidence 
approach  for  evaluating,  on  a  case  by 
case  basis,  the  role  of  alpha-2u-globulin 
in  rat  kidney  tumor  formation.  For 
instance,  if  the  PCE  data  are 


subsequently  judged  to  be  the  only 
definitive  explanation  for  the  occurrence 
of  male  rat  kidney  tumors,  this  tumor 
endpoint  may  have  minimal  relevance 
for  human  health  hazard  assessment. 
This  can  be  further  evaluated  by  EPA  as 
criteria  and  PCE-specific  data  become 
available. 

Given  the  presence  of  other  plausible 
mechanistic  explanations,  and  the 
currently  incomplete  picture  about  the 
role  of  the  PCE-rat  kidney  protein,  EPA 
views  the  rat  kidney  tumor  endpoint  to 
be  indicative  of  PCE  exposure  and 
relevant  for  consideration  in  the  overall 
weight  of  evidence  for  potential  PCE 
human  health  hazards. 

Consequently,  based  on  the 
information  available  to  the  Agency  and 
the  public  comments  received  on  the 
May,  1989  proposal,  EPA  for  the  reasons 
cited  above  continues  to  place 
tetrachloroethylene  in  Category  I  and 
promulgates  an  MCLG  of  zero. 
A.  Toluene. 

EPA  proposed  an  MCLG  of  2.0  mg/l 
for  toluene  in  the  November  1985 
proposal  and  again  in  the  May  1989 
proposal  based  on  a  NOAEL  of  1.130 
mg/m'  from  an  animal  study. 

Public  Comments.  Two  commenters 
submitted  information  in  response  to 
EPA's  proposal  for  regulation  of  toluene. 
The  major  health  effect  issues  raised  are 
(1)  use  of  rat  ventilatory  volume  and 
body  weight  in  calculating  the  rat  total 
absorbed  dose  instead  of  human 
ventilatory  volume  and  body  weight, 
and  (2)  use  of  a  recently  available  13- 
week  National  Toxicology  Program 
(NTP)  oral  administration  study  rather 
than  the  inhalation  stiidy  used  by  EPA. 
EPA  Response.  EPA  agrees  with  the 
commenter  that  the  rat  ventilatory 
volume  and  body  weight,  instead  of  that 
of  humans,  be  used  for  the  calculation  of 
total  absorbed  dose.  EPA  also  agrees 
with  the  suggestion  by  the  commenter 
that  the  NTP  1989  oral  administi-ation 
study  is  acceptable  for  the  derivation  of 
the  MCLG,  because  it  is  preferable  to 
use  valid  oral  studies,  if  available,  for 
the  calculation  of  the  MCLG. 

In  the  NTP  stiidy,  groups  of  rats  were 
administered  toluene  in  com  oil  at 
dosage  levels  of  0,  312,  625, 1,250,  2,500, 
or  5,000  mg/kg  for  five  days/week  for  13 
weeks.  Liver-to-brain  ratio  was 
increased  (p  <  0.05)  in  males  receiving 
the  625-mg/kg  dose.  This  study 
established  a  NOAEL  of  312  mg/kg. 
adjusted  to  223  mg/kg/day  for  exposure 
of  five  days  per  week.  From  this  dose, 
an  RfD  of  0.2  mg/kg/day  and  a  DWEL  of 
7  mg/l  were  determined. 

Calculations  using  the  NTP  study 
result  in  the  MCLG  for  toluene 
decreasing  from  2  mg/l  (the  proposed 
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value)  to  1  mg/L  Therefore,  for  the 
reasons  stated  above,  EPA  places 
toluene  in  Category  III  and  promulgates 
an  MCLG  of  1  mg/l. 

/.  Xylenes.  EPA  proposed  an  MCLG  of 
10  mg/l  (rounded  &om  12  mg/l)  for 
xylenes.  EPA's  proposal  of  10  mg/l  was 
based  on  the  NTP  study  involving  the 
administration  of  0,  250,  or  500  mg/kg 
xylenes  in  com  oil  by  gavage  to  groups 
of  rats  of  each  sex  for  103  weeks. 

Public  Comments.  A  total  of  six 
individuals  or  organizations  provided 
comments  in  response  to  the  MCLG 
proposal  regarding  xylenes.  Three 
commenters  felt  that  EPA  should  not 
round  the  proposed  MCLG  for  xylenes 
down  from  12  mg/l  to  10  mg/l.  One 
commenter  felt  tibat  given  the 
uncertainty  of  the  data  presented  in  the 
NTP  study  and  the  lack  of  clear 
difference  between  the  administered 
dosages,  EPA  should  have  considered 
the  low  dosage  (250  mg/kg)  in  the  NTP 
study  as  the  LOAEL  rather  than  the 
NOAEL.  Another  commenter  stated  that 
the  NTP  study  of  rats  given  xylenes  in 
com  oil  by  gavage  for  103  weeks  was 
not  an  appropriate  study  for  the  MCLG 
for  xylenes  and  suggested  a  teratogenic 
study  in  animals  instead. 

EPA  Response.  EPA  believes  the 
rounded  figure  was  appropriate  because 
using  more  than  one  significant  figure 
would  have  implied  a  degree  of 
precision  that  was  not  warranted  given 
the  large  uncertainty  factor  (100)  that 
was  used  in  deriving  the  MCLG.  EPA 
considered  the  low  dosage  of  250  mg/kg 
from  the  NTP  study  in  rats  as  the 
NOAEL  since  the  mean  body  weights  of 
low-dose  and  vehicle  control  male  rats 
and  those  of  dosed  and  vehicle  control 
female  rats  were  comparable.  EPA  also 
considered  that  the  NTP  oral  study  in 
animals  was  more  representative  of 
xylene's  toxicity  in  drinking  water  than 
was  the  inhalation  teratogenic  study 
(Mirkova  et  al.,  1983)  suggested  by  the 
commenter.  The  NTP  oral  study  in 
animals  entailed  103  weeks  of  exposure 
to  xylenes  as  compared  to  only  21  days 
of  exposure  to  xylenes  via  inhalation. 
Available  cancer  information  on  xylenes 
has  been  reviewed  by  EPA  and  was 
found  to  be  inadequate  for  determining 
potential  carcinogenicity  in  humans. 

For  these  reasons,  EPA  places  xylenes 
in  Category  III  and  promulgates  an 
MCLG  of  10  mg/l. 

6.  Pesticides/PCBs  MCLGs 

a.  Alachlor.  EPA  proposed  an  MCLG 
of  zero  for  alachlor  in  the  May  22, 1989 
proposal.  The  MCLG  was  based  on 
sufficient  evidence  of  carcinogenicity  in 
animals  (classification  of  Group  82  by 
EPA  guidelines:  Probable  human 
carcinogen)  in  the  November  13, 1985 


Federal  Re^ster  Notice.  No  new  data 
that  change  the  conclusions  presented  in 
that  notice  have  become  avcdlable  since 
its  publication. 

Public  Comments.  EPA  addressed  the 
public  comments  received  to  the 
previous  proposal  of  November  13. 1985 
in  the  Federal  Register  Notice  of  May  22, 
1989.  In  response  to  this  1989  notice,  one 
commenter  on  the  MCLG  for  alachlor 
indicated  that  EPA  should  consider 
establishing  a  value  other  than  zero  as 
the  MCLG  for  B2  carcinogens.  The 
commenter  indicated  that  although  the 
Agency  classified  alachlor  in  Group  B2. 
this  chemical  is  unlikely  to  cause  cancer 
in  people  under  usual  conditions  of 
exposure.  The  commenter  urged  the 
Agency  to  consider  the  modification  of 
its  "standard"  approach  in  quantitative 
risk  assessment  in  the  case  of  alachlor 
and  use  the  weight-to-weight 
extrapolation  instead  of  "surface  area 
correction"  to  extrapolate  risk  from 
animal  to  human. 

EPA  Response.  EPA  behaves  there  is 
sufficient  data  to  conclude  that  alachlor 
is  carcinogenic  in  animals  since  the 
compound  was  shown  to  be 
carcinogenic  in  both  rats  and  mice.  EPA 
therefore  has  classified  alachlor  in 
Group  B2;  Probable  human  carcinogen. 
EPA's  pohcy  in  the  calculation  of  the 
quantitative  risks  for  carcinogens  is 
based  on  the  weight-to-surface 
extrapolation  from  animal  to  human 
data  (U.S.  EPA  Cancer  Guidelines,  1986). 
Accordingly,  EPA  places  alachlor  in 
Category  I  and  an  MCLG  of  zero  is 
promulgated. 

b.  Atrazine.  EPA  did  not  propose  an 
MCLG  for  atrazine  in  the  November  13, 
1985  Federal  Register  Notice  due  to 
limited  toxicological  data  on  the 
chemical  at  that  time.  However,  since 
then,  sufficient  new  data  became 
available  to  EPA  to  propose  an  MCLG 
for  atrazine  in  May  1989. 

Accordingly,  EPA  proposed  an  MCLG 
of  0.003  mg/l  for  atrazine  in  the  May  22, 
1989  proposal.  The  MCLG  was  derived 
from  a  DWEL  of  0.2  mg/l,  applying  a  20 
percent  contribution  from  drinking 
water  and  an  additional  10-fold 
uncertainty  factor  by  classifying 
atrazine  in  Group  C. 

The  proposed  MCLG  was  based  upon 
non-carcinogenic  effects  in.a  one-year 
dog  feeding  study  (Ciba-Geigy,  1987,  No, 
852008  and  Pathology  Report  No.  7048. 
MRID  40313-01).  A  NOAEL  of  0.5  mg/ 
kg/day  was  identified  based  upon  the 
finding  of  discrete  myocardial 
degeneration  at  the  highest  dose  level 
(43  mg/kg/day)  and  fmdings  at  the  5.0 
mg/kg/day  dose  level  that  suggested  a 
trend  toward  the  development  of  the 
cardiac  pathology  seen  at  the  higher 
dose. 


After  the  May  proposal,  a  detailed 
analysis  of  these  caniiac  effects 
identified  by  Ciba-Geigy  in  1989  (MRID 
412938-01)  was  reviewed  by  the  Agency. 
The  review  resulted  in  EPA  increasing 
the  NOAEL  fi^m  0.5  mg/kg/day  to  5.0 
mg/kg/day.  Subsequently,  the  existing 
study  supporting  the  dog  study,  the  two- 
generation  reproduction  study  in  rats 
with  a  NOAEL  of  0.5  mg/kg/day  and  a 
LOAEL  of  2.5  mg/kg/day  (Ciba  Geigy. 
1987,  MRID  404313-03),  became  the 
basis  for  the  RfD,  DWEL.  and  MCLG 
calculations.  Consequently,  the  RfD  for 
atrazine  remains  the  same  at  0.005  mg/ 
kg/day  (based  on  the  use  of  a  NOAEL  of 
0.5  mg/kg/day  and  a  100-fold 
uncertainty  factor).  Both  the  DWEL  and 
MCLG  remain  unchanged  at  0.2  mg/l 
and  0.003  mg/l,  respectively. 

In  this  two-generation  study,  atrazine 
was  mixed  in  the  diet  at  0, 10,  50.  and 
500  ppm  (equivalent  to  0,  0.5,  2.5,  and  25 
mg/kg/day).  Pup  weights  at  postnatal 
day  21  were  statistically  significantly 
reduced  at  the  two  higher  doses,  2.5  and 
25  mg/kg/day,  in  the  second  generation. 
The  NOAEL  in  this  study  is  also 
supported  by  adverse  findings  at  dose 
levels  higher  than  0.5  mg/kg/day  in  both 
the  rat  chronic  feediog/oncogenic  study 
by  Ciba-Geigy  (1986.  Study  »401-1102. 
Accession  Nos.  26714-262727)  and  the 
two-year  feeding  study  in  dogs  by 
Woodard  Research  Corporation  (1964, 
MRID  0059213). 

Public  Comments.  Four  individuals  or 
organizations  commented  on  the  MCLG 
and  MCL  proposal  for  atrazine.  Two 
commenters  agreed  with  EPA  on  the 
proposed  MCLG  and  MCL  however,  one 
of  these  two  commenters  indicated  that 
when  new  data  become  available  to  the 
Agency,  the  proposal  should  include  an 
update  of  the  MCLG  and  MCL  values 
based  on  this  new  information.  This 
commenter  also  indicated  that  the 
Agency's  citation  of  adverse  effects  on 
liver  and  kidney  of  dogs  and  rats  at  high 
levels  as  the  basis  for  setting  the  MCL  at 
3  ppb  is  inconsistent  with  the  statement 
on  page  22081  of  the  May  22, 1989 
Federal  Register  Notice  which  says  the 
absence  of  cardiac  lesions  in  dogs  at  a 
dose  of  0.48  mg/kg/day  provided  the 
basis  for  the  MCL.  The  commenter  noted 
that  since  these  effects  occurred  at  high 
levels  only,  they  are  not  tlie  primarj' 
effect  of  atrazine;  therefore,  the 
statement  on  page  22081  should  be 
corrected  to  reflect  the  effects  noted  at 
the  lowest  effect  level.  The  third 
commenter  was  concerned  with  the 
selection  of  the  NOAEL  for  the 
calculation  of  the  DUEL;  he  indicated 
that  the  Agency  should  use  the  higher 
NOAEL  of  0.5  mg/kg/day  in  the  rat 
studv  instead  of  the  lower  NOAEL  of 
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aaSmg/kfl/daT  ia  th«  twio-year  daf 
study  to  cakmlaU  th«  UCLG  fer 
atnaUu.  The  fourth  coanHOter 
indicalMl  that  attaiiiM  should  bt 
claMifiad  in  Group  B2  iastud  of  C 
besauM.  io  his  •piaioB,  tha  rat  stndf 
pcavidad  "sufficient  evidence"  of 
corcinatenicity;  tbeieibce,  the  MCLC 
should  be  zero.  &i  aririirtnn.  he  argued 
thai  the  Aganqr'a  talioaale  fai 
classilV^  afrazine  in  Group  C  (see  54 
FR  22012  at  22082}  ia  mialeadlag  aad 
should  have  read:  "Limited  evidence  of 
carcinogenicity,  wEiixJi  meana  that  the 
data  fMgg"*'  a  carcinogenic  effect  but 
are  Qauted  because  (a]  the  studiea 
invoNe  a  singie  species,  strain,  or 
experiment  and  do  not  meet  criteria  for 
sufficient  evidence  (see  Section 
IVJB.1.C);  •  •  *H52  FR  33909,  emphasis 
added]." 

EPA  Keaponse.  New  information 
became  avaHabte  to  the  Agency  on  the 
M87  one^year  dog  study  (Gba  -Geigy, 
MR8>  48913-01)  that  wa«  used  in  the 
calca)a«kRT  of  tht  RfD  and  DWEL  This 
new  infonnatnm  fClba-Geigy,  1989, 
MRTO  412SB9-mi  earned  the  NOAEL  in 
this  study  (e  ehangr  frora  0.5  mg/kg/day 
to  SJymg/hs/day.  Since  the  Agency 
usually  osea  the  highest  NOAEL  in  the 
moat  sensitive  species  to  calculate  the 
BE),  the  two-generation  rat  study 
discussed  abov«  with  a  NOAEL  of  0.5 
mg/kg/day  (Oba-Geigy.  1987,  K«ID 
404S13-03)  was  selected  as  the  most 
appropriate  study  to  determine  the  Rfi). 
Siaca  tlv  new  RS)  is  the  same  in  value 
as  the  previflos  RfD,  winch  was 
calosiated  from  the  one-year  dog  study 
in  th«  May  22.  laW  ptapoaal.  the  DWEL 
and  MCLG  will  remain  a«  proposed  at 
0.2  and  0,an  mg/U  napectivcly. 

b  nspoaaa  ta  the  comnieni  that 
atrazine  ahooM  b«  riasaified  is  Group 
B2,  Ika  Agency  ilisapif  rs  baaed  on  the 
fact  that  tha  iacieesed  incidence  of  the 
mammary  tuarars  (a  tumor  with  a 
generatiy  hi§b  spaataneoua  background 
in  tfaarat)  waa  aoted  only  in  one  species 
and  oae  steain  of  raL 

Accordiagiy,  EPA  place*  alraxine  in 
Category  Q  and  praniulgates  an  MCLG 
of  0003  mg/1  foe  atraaine,  as  proposed  in 
the  May  1988  proposal  based  on  the 
changed  basis  {or  the  RfD,  as  discussed 
abave. 

c  Carbofuran,  EPA  proposed  an 
MCLG  of  OiM  mg/1  for  carbofuran  in  the 
May  22, 1988  proposal  The  MCLG  waa 
derived  from  a  DWEL  of  02  mg/U 
applying  a  20  percent  contribution  from 
drinking  water.  Carbofuran  is  classified 
in  Group  E  (no  evidence  of 
carcinogenicity)  by  EPA.  The  MCLG  of 
0036  mg/1  in  the  November  13. 1965 
proposal  was  rounded  in  the  May  1980 
proposal  to  0.04  mg/L  No  new  data  that 
would  changa  the  concluaioas  presented 


in  that  aotice  have  become  available 
siace  ita  pubitcatieB. 

PobiicCoameat  EPA  pccriBuaiy 
addressed  the  public  comments  received 
is  respenae  to  the  previous  propoeal  of 
November  TO.  1985  in.  the  Padas^ 
■agister  aotica  of  BiCay  22. 18081  In 
response  to  tfais  netice  of  1988^  tiuee 
individuals  or  organize  tions  coramented 
on  the  MCLG  proposal  for  carbofuran. 
One  conunenter  indicated  that  the 
proposed  standard  does  sot  protect  frora 
immune  system  depression  in  humans. 
Another  coaunentei  indicated  that 
additional  negatire  iraimHiok>gic{d 
studies  were  not  discusaed  in  the 
carbofuran  criteria  document,  in 
addition,  this  commenter  provided 
corrections  and  editings  to  the 
chemistry,  occurrence  and  fate  sections 
of  the  criteria  document.  A  third 
commenter  requested  a  change  in  the 
NOAEL  used  m  the  calculation  of  the 
RfD  from  0.5  to  0.25  based  on 
cholinesterase  activity,  thus  indicating 
that  the  MCLGs  should  be  two-fold 
lower. 

EPA  Response.  EPA  addressed  the 
issue  of  cholinesterase  inhibition  as  the 
endpoint  of  toxicity  in  a  special  forum. 
The  15  to  20  percent  inhibition  in  blood 
cholinesterase  activity  may  be 
considered  a  LOAEL  This  level  of 
inhibition  may  be  considered  adverse  or 
non-adverse  on  a  case-by-case  basis 
depending  on  the  toxicobgical  profile  of 
the  chemical,  hi  the  case  of  carbofuran, 
the  NOAEL  is  based  on  the  effects  noted 
on  both  the  reprodnctive  and  nervous 
systems.  The  chosen  NOAEL  of  0.5  mg/ 
kg/ day  was  the  appropriate  NOAEL  for 
both  systems;  the  uncertainty  factor 
apphed  to  this  NOAEL  is  100-fold, 
resulting  in  an  MCLG  of  0.04  mg/1.  If  the 
lower  dosage  of  0.25  mg/kg/day  was 
selected  as  the  basis  of  these 
cafculations,  the  applied  uncertainty 
factor  (UF)  would  have  been  10-foId 
only  because  a  larger  UF  would  not  be 
justified  based  on  the  available  toxicity 
profile  of  carbofuran.  Therefore,  the 
MCLG  would  have  been  higher  than  QM 
mg/1,  not  two-fold  lower.  The  choice  of 
the  NOAEL  of  0.5  mg/kg/day  in  the  dog 
study  and  the  application  of  a  lOQ-fsM 
UF  were  more  protective  to  public 
health  because  the  NOAEL  was  based 
on  both  endpoiivts  of  toxicity,  testicuiu 
effects  and  blood  cholinesterase 
inhibition,  with  an  appropriate  selection 
of  the  UF  as  necessitated  by  the  severity 
of  these  endpoints. 

In  response  to  the  commenters  on 
imraunotoxicity,  EPA  believes  further 
research  in  this  area  is  needed  before 
any  conclusion  can  be  made  on  the 
effect  of  carbofuran  on  this  endpoint 
Consequently.  EPA  places  carbofuran  in 


Categary  fS  aad  an  MCLG  ai  aM  mg/t 
is  proiawti^tBd. 

d  ChkmkMm,  ETA  praposed  anMCLC 
of  zero  for  chlordane  based  aa  sufRcieat 
evidenca  of  cardaogencify  &»  aninals 
(Group  B2).  WMIe  die  proposed  MCLG 
of  sero  is  based  aa  Ae  cspciHegenieity 
of  eUoedaoe,  EPA  pevided  a  revised 
DWEL  ef  9ml  vagft  besed  en  the  resoita 
of  8  newer  dvoak  rat  ifietary  study 
(Yonemora  et  al.,  19eSr  30-BKRitI^  ckonie 
toxicity  and  tumorigenicily  tee!  in  rats 
by  chlordane).  This  DWEL  was 
calctiiated  assnming  an  uncertainty 
factor  of  l.OOQ  flOO  for  the  inter-  and 
intraspecies  dtfPerences  and  10  for  the 
ladi  ef  a  second  chronic  toxicity/ 
reproductive  study)  and  consumption  of 
2  liters  of  water  per  day  by  a  7»-kg 
afjult. 

Public  Comment  One  commenter 
stated  that  (1)  chlordane  was  not 
properly  considered  a  "B2"  carcinogen 
since  the  EPA  Carrinogen  Assessment 
Group  CCAG)  report  flflSB)  couWnot 
justify  such  a  classification:  tfaerefiue 
the  basis  for  a  proposed  MCLG  of  zero 
was  tacorrect,  and  (2)  EPA  incorrectly 
used  an  additional  safety  factor  of  10 
because  of  a  lack  of  a  second  chronic 
study  in  the  derivatian  of  the  DWEL  for 
chlordane. 

EPA  Response.  AccorcBng  to  EPA's 
guidelines,  a  Gtoop  B2  classificaticm 
(probable  human  carcinogen)  is  used 
when  there  ia  sufficient  evidence  of 
carcinogenicity  in  animals  and 
inadequate  data  in  humans.  EPA 
considers  that  dilordaae  is  conectfy 
proposed  as  a  Group  B2  carcinogen 
because  a  number  of  rodent  studies 
(with  four  strains  of  mice  of  hoth 
genders  and  F344  male  rats)  had  clearly 
demonstrated  the  induction  of  liver 
tumors  in  animals  following 
administration  of  chlordane.  In  addition, 
three  Gompoimds  structurally  rented  ta 
chlordane,  aldrin,  dieldrin,  and 
chlorendic  acid  have  produced  liver 
tumors  in  mice.  Chlorendic  acid  has  alsa 
produced  liver  tumors  in  rats. 

EPA  has  correctly  applied  an 
additional  safety  factor  of  10  in  the 
derivation  of  the  DWEL  due  to  the  lack 
of  a  second  chronic  study  in  animals. 
EPA  believes  that  the  lack  of  adequate 
chronic  toxicity  data  and  the  lack  «f 
data  on  reprodnctive  effects  require  an 
additional  factor  of  10.  Therefere,  EPA 
places  chlordane  in  Category  I  and  an 
MCLG  of  zero  is  promulgated  based  on 
sufficient  evidence  of  carcinogenicity  in 
animals  and  inadequate  data  in  Inunens. 

e.  l,2-Dibromi>-3-€bloivpropang 
(DBCPJ.  EPA  j^eposed  an  MCLG  ci  zero 
for  l,2KlibroBio-3-chlQropn^ane  in  the 
May  22, 198»  proposal  The  MCLG  was 
based  on  su^uent  evidence  of 
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carcinogenicity  in  animals 
(classification  in  Group  B2  by  EPA 
guidelines:  Probable  human  carcinogen) 
in  the  November  13, 1985  Federal 
Register  notice.  No  new  data  whfch 
change  the  conclusions  presented  in  that 
notice  have  become  available  since  its 
publication. 

Public  Comments.  EPA  addressed  the 
public  comments  received  in  response  to 
the  previous  proposal  of  November  13, 
1985  in  the  Federal  Register  Notice  of 
May  22, 1989.  One  commenter  stated 
that  there  is  vahd  epidemiological 
evidence  to  show  that  l,2-dibromo-3- 
chloropropane  is  not  a  human 
carcinogen  and  that  animal  studies 
unreliably  predict  carcinogenicity. 
Consequently,  this  conunenter 
concludes  overall  evidence  adequately 
supports  downgrading  l,2-dibromo-3- 
chloropropane  from  Group  B2  to  Group 
C  by  the  EPA  guidelines.  If  this  is  done, 
the  commenter  recommends  setting  the 
MCLG  on  the  basis  of  non-carcinogenic 
toxic  effects  with  an  adequate  margin  of 
safety.  The  conmienter  states  that  if 
EPA  continues  the  Group  B2 
classification  for  l,2-dibromo-3- 
chloropropane,  then  the  MCLG  should 
be  set  at  a  level  corresponding  to  a 
lifetime  cancer  risk  of  10"*  to  10"*  or  on 
the  basis  of  noncarcinogenic  toxic 
effects  with  an  added  margin  of  safety. 
Using  EPA's  risk  assessment,  the 
commenter  concludes  that  an  increased 
cancer  risk  in  the  range  of  10"*  to  10"* 
would  be  at  least  0.001  mg/1 
(corresponding  to  a  risk  of  4  X  10"*): 
therefore,  the  commenter  feels  the 
MCLG  should  be  set  at  0.001  mg/1  or 
greater.  The  commenter  believes  EPA's 
proposed  MCL  of  0.0002  mg/1  is 
unreasonably  low  considering  the 
carcinogenic  potential  and  the 
commenter's  position  that  the  half-life  of 
l,2-dibromo-3-chloropropane  in  water 
guarantees  that  most  water  systems  will 
reach  the  proposed  MCL  through  natural 
processes  within  15  years.  Another 
commenter  agreed  with  the  comment 
that  0.0002  mg/1  is  unreasonably  low  for 
an  MCL  and  felt  that  an  MCL  for  1.2- 
dibromo-3-chloropropane  should  be  0.05 
mg/1  or  higher. 

EPA  Response.  Regarding  the 
epidemiological  data  for  l,2-dibromo-3- 
chloropropane,  EPA  believes  the 
epidemiology  data  base  is  inadequate  to 
either  refute  or  demonstrate  that  1,2- 
dibromo-3-chloropropane  causes  tumors 
in  himians.  EPA  believes  there  is 
sufficient  data  to  conclude  that  1.2- 
dibromo-3-chloropropane  is 
carcinogenic  in  animals  since  the 
compound  has  been  shown  to  be 
carcinogenic  in  both  rats  and  mice.  EPA 

therefore  has  classified  l,2-dibromo-3- 


chloropropane  in  Group  B2:  Probable 
human  carcinogen.  Consequently,  EPA 
places  l,2-dibromo-3-chloropropane  in 
Category  I  and  an  MCLG  of  zero  is 
promulgated. 

/.  2.4-D.  EPA  proposed  an  MCLG  of 
0.07  mg/1  for  2,4-D  in  the  November  1985 
proposal  and  again  in  May  1989  based 
on  adverse  effects  on  the  liver  and 
kidney  in  test  animals.  EPA  based  this 
MCLG  on  a  NOAEL  of  1  mg/kg/day,  an 
uncertainty  factor  of  100,  and  the 
assumption  that  a  70-kg  adult  consumes 
2  liters  of  water  per  day.  EPA  also 
assumed  that  20  percent  of  total 
exposure  of  2,4-D  would  be  from 
drinking  water.  No  new  relevant  data 
that  change  EPA's  conclusions  have 
become  available  since  publication  of 
the  proposals. 

EPA  also  stated  that  it  would  consider 
adopting  an  MCLG  of  0.02  mg/1  for  2,4- 
D,  based  upon  the  same  study  as  was 
used  to  calculate  the  proposed  MCLG. 
with  the  application  of  an  additipnal 
uncertain^  factor  of  3  to  the 
calculations.  This  uncertainty  factor 
would  be  applied  to  account  for  the  fact 
that  supporting  long-term  data  in  dogs 
were  not  available  for  2,4-D. 

Public  Comments.  One  commenter 
stated  that  EPA  ignored  the  two 
National  Cancer  Institute  (NCI)  studies 
linking  exposure  to  2,4-D  with  an 
increase  of  non-Hodgkin's  lymphoma, 
and  that  since  LARC  classified 
chlorophenoxy  herbicides  in  Group  B2 
(limited  evidence  of  carcinogenicity  in 
humans),  EPA  should  do  likewise. 

EPA  Response.  EPA  did  not  ignore  the 
two  epidemiological  studies  pubhshed 
by  NCI  that  reported  the  possible 
association  of  phenoxy  herbicides  (2,4-D 
is  a  member  of  the  class)  with  cancer. 
Since  the  studies  dealt  with  a  class  of 
compounds,  it  is  impractical  to 
specifically  link  2,4-D  as  a  probable 
carcinogen.  In  addition,  the 
contaminants  in  phenoxy  herbicides 
further  cloud  the  results  of  these  studies. 

EPA's  proposal  for  the  regulation  of 
2,4-D  was  based  on  inadequate  data  for 
the  cancer  classification  and  its  effects 
of  2,4-D  on  the  liver  and  kidney. 
Controversy  regarding  the  cancer 
classification  of  2,4-D  has  arisen 
because  of  the  recently  published 
epidemiological  studies  on  phenoxy 
herbicides,  a  class  of  compounds  of 
which  2,4-D  is  a  member.  EPA's  Office 
of  Pesticide  Programs  (OPP)  published  a 
notice  in  the  Federal  Register  (October 
13, 1989)  stating  that  an  external  panel 
of  experts  would  be  convened  to  advise 
the  Agency  on  the  carcinogenic 
potential  of  2,4-D.  However,  until  the 
panel  of  experts  convenes  and  the 
Agency  accepts  its  results.  EPA 


continues  to  categorize  2,4-D  as  a 
category  III  contaminant.  Consequently. 
EPA  is  promulgating  the  MCLG  of  0.07 
mg/1  for  2,4-D  as  proposed 

g.  Heptachlor/Heptachlor  Epoxide. 
EPA  proposed  an  MCLG  of  zero  for  both 
heptachlor  and  heptachlor  epoxide 
based  on  sufficient  evidence  of 
carcinogenicity  (Group  B2)  in  animals. 
Since  the  May  proposal.  EPA  has 
revised  the  DWELs  for  heptachlor  and 
heptachlor  epoxide.  A  revised  DWEL  of 
0.02  mg/1  (rounded  from  0.0175  mg/1) 
was  calculated  for  heptachlor.  For 
heptachlor  epoxide,  a  rexnsed  DWEL  of 
0.0004  mg/1  was  derived.  These 
revisions  of  DWELs  for  heptachlor  and 
heptachlor  epoxide  do  not  affect  EPA's 
conclusions  about  carcinogenicity  of 
these  chemicals;  however,  they  are 
presented  to  provide  more  information 
on  health  effects. 

Public  Comments  One  organization 
provided  comments  in  response  to  the 
MCLG  proposal  regarding  heptachlor 
and  heptachlor  epoxide.  The  commenter 
stated  that  heptachlor  and  heptachlor 
epoxide  have  been  incorrectly  classified 
as  Group  B2  carcinogens  and  that  EPA's 
Carcinogen  Assessment  Group  report 
(1986)  could  not  be  used  to  justify'  such  a 
classification. 

EPA  Response.  According  to  EPA's 
guidelines.  Group  B2  (probable  human 
carcinogen)  is  used  when  there  is 
sufficient  evidence  of  carcinogenicity  in 
animals  and  inadequate  data  in  humans. 
These  guidehnes  also  state  that  mouse 
liver  tumor  data  may  be  used  to  support 
sufficient  evidence  of  carcinogenicity. 
The  evaluation  of  the  carcinogenic 
potential  of  heptachlor  and  heptachlor 
epoxide  was  based  on  a  sufficient 
number  of  rodent  studies  in  which  liver 
carcinomas  were  induced  in  two  strains 
of  mice  of  both  genders  and  in  CFN 
female  rats. 

Consequently,  as  discussed  above, 
EPA  places  both  heptachlor  and 
heptachlor  epoxide  in  Category  I  and 
promulgates  an  MCLG  of  zero  as 
proposed. 

h.  Lindane.  EPA  reproposed  an  MCLG 
of  0.0002  mg/1  for  lindane  based  upon  a 
DWEL  of  0.01  mg/1,  an  additional 
uncertainty  factor  of  10  since  lindane 
was  categorized  as  a  category  II 
contaminant  (limited  evidence  of 
carcinogenicity  via  drinking  water 
ingestion),  and  a  20  percent  contribution 
from  drinking  water.  No  new  data  were 
received  that  change  the  conclusions 
presented  in  the  November  1985 
proposal. 

Public  Comment.  One  commenter 
stated  that  the  MCLG  should  be  zero  for 
lindane  since  lindane  was  classified  as 
Group  C  (possible  human  carcinogen). 
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EPA  RetpoBse.  Tk»  only  erklenca  of 
cafciaatiBldty-for  Kadaae  waa  in  mica 
aad  avaitibb  data  de  noe  panait 
deBnitive  dedakma  oa  ita  oncogenic 
potential  in  nti«  SiooB  tkia  effect  ha» 
been  reported  in  only  one  apeclea, 
lindane  wa*  placed  in  Category  D,  and 
the  MCLG  valuee  for  Category  U 
subataacea  are  aet  baaed  on  tlw  R£D.  An 
MCLG  of  0i)0Q2  mg/l  for  lindane  ia 
promul^atad  aaprafioaed. 

;'.  Atetbaxychfor.  EPA  propoaed  an 
MCLG  of  a4  mg/l  for  methoxychlor 
based  oa  a  rai  atudy  which  identified  a 
NOAEL  af  &  mg/kg/day  and  applied  an 
uncertainty  factor  of  lOa  However,  it 
was  alao  stated  in  the  EPA  proposal  of 
May  22. 19S9,  that  a  recent  teratology 
study  in  rabbits  for  methoxychlor  was 
under  review  by  OPP.  No  comments 
were  received  during  the  comaient 
period. 

Following  the  review  by  the  OPP  and 
EPA's  RfD  Workj^up.  an  RfD  of  0.005 
mg/kg/day  for  methoxychlor  was 
recommended  based  on  this  teratology 
study  in  rabbits  [5-7-90).  In  this 
teiatoh^y  study,  a  NOAEL  of  5  mg/Icg/ 
day  was  identified  and  an  uncertainty 
factor  of  1,00Q  waa  applied  consisting  of 
100  for  the  inter-  and  intraspecies 
differences  and  an  additional  factor  of 
10  for  the  steep  dose-response  curve  and 
the  tiicuxupleteneaa  of  the  data  base  on 
chronic  toxicity.  EPA  has  placed 
methoxychlor  in  Category  ID  but  for 
reasona  discnased  above  the  MCLG  was 
changed  from  the  0.4  mg/l  Level,  as 
proposed,  to  0.04  mg/l  hi  today's  rule. 

/  PbfydikjTmatedBiphenyts  (PCBs). 
EPA  proposed  an  MCLG  of  zero  for 
PCBa  in  the  November  1985  proposal 
and  again  in  May  1988  based  on  its 
classification  as  a  Group  B2  carcinogen 
Csnfficient  animal  evidence,  inadequate 
human  evidence). 

PuNic  Comments.  Several 
commenters  submitted  information  in 
respooae  to  EPA's  May  1988  proposal  for 
regulation  of  PCBs.  Major  heahb  effects 
issaeawere  (1)  inadequate  evidence  of 
carcinogenicity  in  hamana,  (Z)  extent  of 
chlorination  and  carcinogenicity,  i.e., 
oniy  PCBi  with  ao  percent  plus 
chloriaatad  mixtures  have  been  reported 
to  be  casdnogaoic  in  animals,  and  (3) 
nonrmutagenidty  of  PCBa.  One 
commenter  anpported  EPA's  MCLG  of 
0.5  tigit  PCBs  in  (Making  water.  One 
conunentar  recommended  exploring  the 
feasibility  of  regalating  PCBa  based  on 
relative  toxicity  of  PC2  congenera,.  citing 
the  aetide.  "Bnvinnmiantai  Occarrencc^ 
Abundance  and  Taeddty  of 
Polychlorinated  Biphenyl  Congeners: 
ConsMsntiana  for  a  Qngener  Specific 
Analyeia^'  (licFaeiaad  and  Qaxke, 
Eavten.  Haaltk  PenpeeU  VoL  8^  May 
1988^^225). 


EPA  Response.  EPA  agrees  wtdi  the 
commenters  that  tfasre  is  inadequate 
evidence  of  carcinogenicity  of  PCBa  in 
humans.  However,  there  is  sufficient 
evidence  of  carcinogenicity  of  PCBa  in 
animals,  which  places  PCBs  in  Group  B2 
according  to  the  Agency's  cancer 
guidelines.  Therefore,  according,  to  EPA 
policy,  the  MCLG  for  PCBs  is  lero.  The 
proposed  MCL  is  O.0OO5  mg/l.  the 
practical  quantification  limit 

PCBs  that  are  60  percent  chlorinated 
have  been  reported  to  be  carcinogenic  in 
animals,  while  PCBa  with  a  lower 
chlorine  concentration  (chlorine  54 
percent)  have  produced  cancer  in 
animals  that  was  not  statistically 
significant  PCBs  are  complex  mixtures 
of  chlorinated  biphenyls,  which  can 
contain  up  to  209  possible  isomais;  the 
toxidty  of  these  has  not  been  fully 
characterized.  Therefore,  it  appears 
reasonable  to  regulate  PCBs  as  a  class 
of  compounds  with  a  cancer 
classification  of  Group  B2.  FDA  also 
regulates  PCBs  as  a  class  of  compounds 
rather  than  individual  congenera. 

EPA  agrees  that  PCBs  are  not 
mutagenic  in  a  bacterial  test  system; 
however,  this  method  does  not  respond 
to  chlorinated  hydrocarbons,  includiag 
PCBs.  In  addition,  a  negative  mutagenic 
test  does  not  detract  from  the 
carcinogenic  potential  of  PCBs. 
Therefore,  for  the  above  reasons,  EPA 
places  PCBs  in  Category  I  and 
promulgates  an  MCLG  of  zero. 

7.  Other  Synthetic  Organic  CcOTtamiiiant 
MCLGa 

a.  Acrylamjde.  EPA  proposed  an 
MCLG  of  zero  for  aaylanride  in  the  hfey 
22, 1989  proposal  based  on  a  B2 
daseifieatitm  for  the  cheaiical. 

PaNic  Comments.  EPA  reponded  to 
the  pebtic  comments  received  In 
response  to  the  previous  proposal  of 
November  13, 1986  in  the  Federal 
Register  Notice  of  May  2Z  1989.  One 
commenter  questioned  the  B2 
dastiScatioa  dting  the  resuita  of  a  new 
acrylamide  bioassey  by  American 
Cyanamid  which  indicated  that  mouse 
screening  studies  were  not  repeatable, 
that  human  epidemiology  studies  were 
negative,  that  acr3damide  does  not 
produce  point  mutations,  and  the 
acrylamide  reacts  preferentially  with 
protwn. 

EPA  Response.  The  current  B2 
classification  for  acryiandde  is  based 
primarily  on  the  )ohnson  et  al.  study 
(ToxicoL  AfqpL  Pharmacol.  K.-154-16S, 
1988).  bi  this  stody.  the  authors  reported 
increased  inddences  of  scrotal 
mesotheliomaa,  mammary  glanti  tumors, 
thynid  adenomaa,  uteriae 
adenocarckiamaa.  ctitoral  gtaod 
adenomaa,  and  oral  papittomaa.  h 


agreement  with  the  Johnaoo  ct  at  stody, 
the  TOOTt  recent  American  Cy«iamid 
study  reported  statistically  significant 
increasea  in.  the  incidences  of  BMUujary 
gland  tmaora  (fibroadenomas  or 
fibroadenomas  and  carcimwnaa 
combined),  scsotal  mesotheliomas,  and 
thyroid  neoplasms  [adenomas  or 
adraomas  and  cascinomas  combinai^  in 
both  sexes.  The  oterine 
adenocacdnomas.  cHtoral  gland 
adenomaa,  and  oral  papillomas 
observed  in  the  Johnson  st  al.  study 
were  not  fouBd  to  be  increased  in  the 
American  Cyanamid  study.  Huweiver, 
there  was  a  positive  doae-reiated  trend 
in  the  inddenca  of  ma£gnant  ceticuloaia 
in  the  brains  of  fiemales  and  an 
increased  incidence  of  astracytamas 
(CNS  gtial  tuanra)  in  both  sees  at  the 
highest  doae  level  in  the  Anieriean 
Cyanamid  studgr.  Afiac  teviawing  tUa 
stady,  the  Ageney  has  amduded  thai 
both  stmhes  dononatrate  that 
acTjdamidB  administiatimi  resntled  in 
cacdnogenidty  at  more  than  one  site  in 
rats. 

Since  there  are  two  poaitrv*  cancer 
bioassays,  the  fact  ttat  thoe  ia  some 
disagreement  among  the  BuB  et  at, 
studies  (Cancer  Res.  44cie7-in,  IMtm, 
and  Cancer  Utt  2S:28»-2X2;  1M4^  mi 
the  Rdbiaaon  et  aL  study  [Enmioab  ffith: 
Perapect  66.-141-145. 198^  vtaM  not 
affect  the  dassification  of  acrylanide. 

EPA  haa  reviewed  two  hanran 
epidieoBSoIogy  stmfies  (CoU&ts,  Amerien 
Cyanamid  Co.,  1984,  and  Sebe)  et  at.,  B^, 
J.  lad.  Med.  43:78&-78B,  1888)  and  found 
them  to  be  inadequate  for  detenaiiaag 
the  potemfial  eafdnogenidty  of 
acrylanude  in  huBiana. 

Athough  aeryhoaide  does  not  hiduce 
point  natations,  ft  ia  a  dastognde  agent. 
inducing  chromoeenal  aberratiens, 
domkiaat  lethalily,  sister-diTonntid 
exchangee,  and  unscheduled  DNA 
synthesis  (Dearfieid  et  a)..  Mot  Res. 
196:«-77, 1988>.  Furthermore,  the  results 
of  a  mouse  heritable  translocatfon  study 
(Shelby  et  al.,  Bwiron.  Mutagen.  9:3288- 
388, 1967)  has  shown  that  acrylamide  i» 
an  ^ecttve  iodueer  of  translocaljens  in 
poetmeiotic  germ  ceUe*  suggesting  diat 
acrylamide  may  pose  a  heritable  risk 
concern  in  mammals. 

While  it  is  certainly  correct  to  state 
that  acrylanade  preferentlBBy  reads 
with  protein  (Sega  et  at.,  Mut.  Ree. 
216:221-220, 1988),  ft  else  reacts  with 
nucleic  adds  iir  vfm  (Cartsoa  and 
Weaver,  Toxicrf.  Appl.  Phanaacaf. 
79:30r-313>  1979)  and  in  vitro  (Sotomon 
et  al..  Cancer  Res.  45;3486-3470. 1986). 
Accordingly,  ft  ia  not  possible  te  rule  out 
the  possibi^  of  acrylamidB-DNA 
interaction.  I>ie  te  the  twa  pesftSve 
acryfemide  bieaesays  and  otiier  data. 
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EPA  retains  a  B2  daasificatko  for 
acrylamide  nxd  plaoee  it  in  Catago^  i 
with  an  MCLG  of  aero. 

B.  Establishment  ofMCLS 

1.  Methodology  for  Detenainatioo  of 
MCLs 

The  SDWA  directs  EPA  to  set  *e 
MCL  "as  cloee  to "  the  MCLG  "as  is 
feasible."  Tlie  term  "feasfcle"  means 
"feasible  with  the  use  of  the  beet 
technology,  treatment  techniques,  and 
other  means,  which  flje  Adnunietrator 
finds,  efter  examination  for  efficacy 
luider  fieW  conditions  end  not  solely 
under  laboratory  conditions,  are 
available  (taking  costs  into 
coneideration)."  (SDWA  section 
1412(b)(5)).  Eat*  National  Primary 
DriaidBg  Water  Regulation  feet 
establishes  an  MCL  fists  tiw  technology, 
treatment  tedunquee,  and  ofeer  means 
which  the  Admmistrator  finds  to  be 
feasible  for  meeting  the  MCL  (SDWA 
section  1412(b)(6)). 

The  present  etatntory  «tm»d«d  for 
"best  BvailaHe  technok>gy"  (BAT)  under 
1412(b)(5)  represeats  a  change  from  flie 
provision  prior  lo  1988,  whidi  neqinred 
EPA  to  ju^ge  feaubiHty  on  die  basis  of 
"best  techiMdogjeB  generally  avattable" 
(BTGA).  The  1986  Amendments  to  the 
SDWA  chan^  BTGA  to  BAT  and 
added  the  requirement  Aat  BAT  must 
be  tested  for  efficacy  under  field 
conditions,  not  )ust  under  laboratory 
conditions.  The  legislative  history 
explains  Aat  Congrees  renewed  the 
term  "generally**  to  aseore  that  MCLs 
"reflect  the  full  extent  of  current 
technology  capability"  [S.  Rep.  No.  58. 
99th  Cioag.,  let  Sees,  at  6  (1985)].  Read 
together  widi  the  legislative  Wstory, 
EPA  has  conchided  that  the  statutory 
term  "Tiest  available  technology"  is  a 
broader  standard  Aan  "beat  tedmology 
generally  available,"  and  that  this 
standard  allows  EPA  to  select  a 
technology  that  is  not  necessarily  ui 
widespread  use,  as  long  as  it  has  been 
field  tested  beyond  the  laboratory.  In 
addition,  H»A  believes  this  diange  in 
the  statutory  requirenient  means  that  the 
technology  selected  need  not 
necessarily  have  been  field  tested  for 
each  spec^  contaminant.  Rather.  H'.A 
may  project  operating  conditioits  for  a 
specific  contaminant  using  a  field  tested 
technology  from  laboratory  or  pilot 
systems  data. 

Based  on  the  statutory  directive  for 
setting  the  MCLs,  EPA  derives  the  MCLs 
based  on  an  evahiatioQ  of  (1)  the 
availability  and  performance  of  various 
technologies  for  reaioving  the 
contaminant,  and  (2)  the  costs  of 
applying  those  teduxriogies.  Other 
technology  factors  that  axe  considered 


in  detemnang  the  MCLindude  the 
afaijity  si  laboratories  to  awerare 
accurately  and  uuusiBleuUy  the  level  of 
the  contaminant  with  availafaie 
analytical  madaxis.  ¥a  Category  I 
contaminants,  the  Agency  also 
evaluates  die  heahfa  risks  diat  an 
associated  with  vaiioas  leveJs  of  the 
contanrinants,  with  the  foai  af  ennring 
that  the  maximoa  rak  at  fce  MCL  falls 
within  tl»  1"*  to  10"*TiA  range  that  the 
Agency  conaideas  protective  of  pnUic 
health,  therefore  adueving  die  overall 
purpose  of  tiae  SDWA. 

EPA's  HBtial  step  in  deriving  the  MCL 
is  to  tnaTa»  an  engineering  aaseeaaent  of 
technologies  djat  are  capable  of 
fymwiiig  a  contazninant  frcm  drinking 
water.  Tha  ^oeasmenl  determinea 
which  of  those  tedmologies  are  "beat." 
EPA  reviews  die  avaiahle  data  to 
detomiBe  tecknobgtes  that  have  the 
hi^iest  removal  effidendeB.  are 
compatible  with  odier  water  tteatmefit 
processes,  lad  are  not  iiaited  to  a 
particular  geo^aphic  region. 

Based  on  the  removal  capabilities  of 
the  various  technologies.  EPA  calculates 
the  level  of  eacii  contaminant  that  is 
achievable  by  then-  application  to  large 
systems  arith  lelativBly  daen  raw  water 
soaroea.  VSae  HA.  Rep.  1185,  93rd  Cong. 
2nd  Sess.  at  13,  (1974):  132  Cong.  Rec. 
S6287,  May  21. 1986,  statement  of  Sen. 
Durenberger-j 

When  considering  costs  to  control  the 
contfflttinants  in  this  nde,  EPA  aaalyzed 
whedier  die  technokigy  is  leasonabiy 
affordable  by  regional  and  large 
metropolitan  pnbhc  water  systems  (see 
H.R.  Rep.  No.  93-1185  at  18  (1974)  and 
132  Cong.  Rea  S6287  (May  2t  1988) 
(statement  of  Sen.  Durengeger)}.  EPA 
also  evaluated  the  total  national 
compiianoe  oosts  for  each  contaminant 
considering  the  number  of  systems  that 
will  have  to  install  treatment  in  order  to 
comply  with  die  MCL  The  resulting 
national  costs  vary  depending  upon  die 
concentration  level  chissen  as  the  M<X. 
The  more  stringent  die  MCL  the  greater 
the  number  trf  systems  that  may  have  to 
install  BAT  in  oaider  to  achieve 
conqdiance.  In  today's  rule,  EPA  has 
determined  that  costs  for  lar^  systems 
and  total  national  compliance  costs  at 
the  MCL  are  reaeonably  affordable  and. 
therefore,  feasible.  Hierefore. 
alternative  MCLs  were  not  considered. 
The  feasibility  of  setting  the  MCL  at  a 
predse  level  is  also  influenced  by 
laboratory  ability  lo  roeasiae  the 
contaniiaant  reliably.  EPA  dertvee 
practical  q««ititation  levels  [PQl«) 
which  reflect  die  level  that  can  be 
measured  by  good  laboratories  under 
normal  operating  comfitions  within 
spedfied  limits  of  precision  and 


accuracy.  Beoanse  cqarpiianre  witk  the 
MCL  is  determaaed  by  analysis  with 
approved  analytical  techniqiies.  d« 
ability  to  aaalyxe  ooDsiatently  and 
accacately  for  a  oootaminant  at  the  MCL 
is  important  to  enforce  a  regulatory 
standard.  Thus,  the  feasibaity  of 
meeting  a  particular  level  is  affected  by 
the  ability  of  analytical  Toetbods  to 
determine  with  aeificient  predsitMi  and 
acciu-acy  whetker  such  a  level  is 
actually  being  adueved.  This  f  artor  is 
critically  iaiportant  in  defterauning  die 
MCL  for  contaminants  for  whidi  EPA 
sets  die  MCLG  at  zero,  a  number  which 
by  definitieB  caa  be  neiSier  measared 
nor  attained.  Limits  <rf  analytical 
detection  require  that  die  MCL  be  eet  at 
some  level  greater  dian  the  MCLG  for 
these  contaminants,  bi  these  cases.  EPA 
examined  the  reduction  capabiHty  of 
BAT  and  the  accuracy  of  analytical 
techniques  as  lellected  in  die  PQL  to 
establish  the  appropriate  MCL  level. 
EPA  also  evaluates  the  health  risks 
that  are  associated  with  various 
contaminant  levels  in  order  to  ensure 
that  the  MCL  adequately  protects  the 
public  health.  For  drinking  water 
contaminants,  EPA  sets  a  maximum 
reference  risk  range  10' *  to  10"  •  excess 
individual  risk  from  for  carcinogens  at 
lifetime  exposure.  This  policy  is 
consistent  with  other  EPA  regulatory 
programs  thai  generally  tat^l  this  range 
using  constarative  models  that  are  not 
likely  to  underestimate  the  risk.  Since 
the  underlying  go^  of  the  Safe  Drinking 
Water  Ad  is  to  protect  the  pubhc  from 
adverse  effects  due  to  drinking  water 
contaminants.  EPA  seeks  to  ensure  diat 
the  health  ridts  associated  with  MCLs 
for  carcinogenic  contaminants  are  not 
significant 

Below  is  a  detailed  discussion  of  the 
Agency's  response  to  the  conuuents  on 
the  proposed  nik  and  how  today  » 
MCLs  were  determined.  EPA  is 
reproposing  for  public  comment  the 
MCLGs  and  MCLs  for  aidicarb.  aldicarb 
sulfoxide,  aldicarb  suifone.  barium,  and 
pentachlorophenol  due  to  a  change  in 
the  health  basi6  for  the  standard 
However,  regardleas  of  the  final 
standards  which  are  established  EPA 
believes  die  BAT  and  analytical 
methods  promulgsted  today  will  not  be 
affected  by  die  new  staadarda 
Consequently,  those  requawaents  are 
promu^ated  today- 
2.  Inorganic  Analytical  Methods 

In  the  May  1989  notice,  die  Agency 
proposed  a  list  of  anal^-tical  metiiods  to 
be  used  for  aieawning  eight  inorganic 
chemicals  (lOCs)  that  it  considered 
economically  and  tetAmologicaliy 
feasible  for  monitoring  oon^anoe. 
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These  methods  are  promulgated  today 
as  proposed  with  the  exception  of  the 
revisions  that  will  be  discussed  below 
(see  Table  9).  These  methods  were 
selected  based  on  the  following  factors: 
(1)  reliability  (i.e..  precision/accuracy) 
of  the  analytical  results;  (2)  specificity  in 
the  presence  of  interferences;  (3) 
availability  of  enough  equipment  and 
trained  personnel  to  implement  a 
national  monitoring  program  (i.e., 
laboratory  availabihty):  (4)  rapidity  of 
analysis  to  permit  routine  use;  and  (5) 
cost  of  analysis  to  water  supply 
systems. 

Table  9  hsts  the  analytical  methods 
that  EPA  is  approving  for  use  to  comply 
with  the  monitoring  requirements.  EPA 
has  updated  the  references  to  the  most 
recent  editions  of  the  manuals,  including 
the  atomic  absorption  and  emission 
methods  for  metals;  the  transmission 
electron  microscope  method  for 
asbestos;  and  the  colorimetric, 
spectrophotometric.  potentiometnc.  and 
ion  chromatography  methods  for  nitrate 
and  nitrite. 

The  rehability  of  analytical  methods 
used  for  compliance  monitoring  is 
critical  at  the  MCL.  Therefore,  the 
analytical  methods  have  to  be  evaluated 
with  respect  to  the  accuracy  or  recovery 
(lack  of  bias)  and  precision  (good 
reproducibility)  at  the  range  of  MCL. 

When  NPDWRs  are  revised  or  new 
regulations  are  proposed,  the  Agency 
examines  all  appropriate  methodologies, 
including  any  minor  modifications  of  the 
method  that  may  have  been  approved 
for  limited  use.  and  only  those  methods 
which  meet  all  the  necessary  criteria  are 
proposed.  Public  comments  on  the 
applicability  of  these  methods  are  taken 
into  consideration  when  the  rule  is 
finalized. 

In  view  of  this,  only  the  analytical 
procedures  specified  in  this  final  rule 
can  be  used  for  compliance  monitoring 
after  this  rule  is  promulgated.  The 
Agency  is  aware  that  minor 
modifications  to  specific  methods  have 
been  previously  approved  for  limited 
use  by  various  laboratories.  These 
approvals  will  cease  upon  the  effective 
date  of  this  rule.  New  methods,  new 
applications  of  current  methods,  and 
any  modification  to  method  approved  in 
the  future  will  be  published  in  the 
Federal  Register,  thus  making  these 
changes  available  to  all  laboratories. 

a.  Asbestos.  Several  commenters 
submitted  comments  expressing 
concerns  with  the  following:  (1)  The 
expense  of  Transmission  Electron 
Microscopy  (TEM)  analysis  for  asbestos; 
(2)  the  number  of  laboratories  available 
with  TEM  capabilities;  (3)  the 
quantitative  analytical  precision  and 
accuracy  of  the  TEM  method;  and  (4)  the 


absence  of  other  asbestos  methods  on 
the  list  of  methods.  EPA  recognizes  that 
TEM  analysis  is  somewhat  more 
expensive  than  other  conventional 
analyses  for  most  analytes  that  are 
regulated  under  the  SDWA.  However, 
the  overall  national  cost  should  be 
lessened  because  of  the  reduced  number 
of  systems  affected  by  the  monitoring 
requirements  after  the  vulnerability 
assessment,  resulting  in  a  limited 
number  of  samples  for  analyses. 

EPA  believes  that  sufficient  analytical 
capacity  will  exist  for  those  water 
systems  that  are  deemed  vulnerable 
because  public  water  systems  will  have 
approximately  five  years  from 
publication  of  the  final  rule  to  complete 
the  monitoring  (i.e.,  December  31. 1995). 
thus  allowing  the  analytical  capability 
to  develop.  In  addition,  EPA  is  currently 
participating  in  a  cooperative  program 
with  the  National  Institute  of  Standards 
and  Technology  (NIST)  to  certify  a  pool 
of  laboratories  that  can  perform 
asbestos  analysis  using  the  TEM 
method. 

A  performance  evaluation  (PE)  sample 
is  currently  being  developed  by  the 
Agency  to  assess  laboratory 
performance  using  the  TEM  method. 
Furthermore,  the  EPA  facility  in  Athens 
has  produced  mterlaboratory  and 
intralaboratory  (single  laboratory) 
studies  to  verify  the  method's 
performance  and  capabilities. 

Other  asbestos  analytical  methods 
were  considered  and  evaluated  but  they 
were  found  to  be  inadequate  and 
inferior  to  the  TEM  method.  The  Agency 
has  determined  that  TEM  is  the  best 
available  technique  because  of  its 
specificity  of  asbestos  fibers  (chrysotile 
versus  amphibole),  its  effectiveness  in 
distinguishing  between  asbestos  and 
nonasbestos  fibers,  and  its  ability  to 
determine  the  number  of  fibers  per 
volume  and  fiber  size  (length  and 
width).  Furthermore,  the  MCLG  for 
asbestos  was  assessed  using  data 
resulting  from  TEM  analyses.  The 
analysis  of  waterbome  asbestos  by 
different  techniques  can  yield  radically 
different  results,  unlike  the  methodology 
of  other  analytes.  EPA  believes  it  is 
imperative  to  ensure  comparability  that 
the  analytical  technique  required  for 
monitoring  water  quality  samples  be  the 
same  as  that  used  to  assess  the  MCLG. 
EPA,  however,  continues  to  desire 
additional  screening  methodology  and 
encourages  the  public  to  inform  the 
Agency  when  a  potential  technique  may 
exist.  If  additional  methods  become 
available  that  meet  the  MCL 
requirement.  EPA  will  promptly  update 
the  rule  to  permit  alternatives  to  the 
TEM  method. 


b.  Nitrate/Nitrite.  Several 
commenters  addressed  concerns  about 
the  ability  of  laboratories  to  analyze 
nitrite  because  of  its  unstable  character 
and  associated  analytical  problems. 
EPA  evaluated  the  most  recent  available 
data  resulting  from  Water  Supply  (WS) 
PE  studies  #022-025,  in  which  various 
approved  methods  were  used,  to 
determine  laboratory  performance  for 
nitrite.  The  acceptance  limits  calculated 
from  this  data  for  the  EPA.  State,  and 
non-EPA  laboratories  that  participated 
in  the  studies  demonstrate  successful 
nitrite  analyses  as  compared  to  the 
acceptance  limits  of  the  other  regulated 
contaminants  as  summarized  in  table  12. 

One  commenter  stated  that  there  are 
confiicting  opinions  whether  to  use 
single  (Waters  method  B-1011)  or  dual 
(EPA  Method  300.0)  column 
chromatography  for  nitrate  analysis. 
EPA  evaluated  data  from  a 
comparability  study  for  both  of  the 
methods  and  concluded  that  they  both 
were  successful  in  analyzing  nitrate,  i.e., 
precision,  accuracy,  and  acceptance 
limits  criteria  were  met. 

Some  commenters  also  objected  to  the 
deletion  of  the  colorimetric  brucine 
method  for  nitrate  from  the  list  of 
methods.  EPA  evaluated  the  most  recent 
available  data  from  the  laboratories  that 
used  the  brucine  method  for  WS  PE 
studies  #020-025.  The  review  of  the  data 
demonstrated  the  inability  of  the 
method  to  produce  results  that  met  the 
acceptance  limits  criteria,  thus  its 
elimination  from  the  list  of  approved 
methods. 

c.  Other  Inorganic  Analyses.  Several 
commenters  stated  that  EPA  Method 
200.7  (Inductively  Coupled  Plasma- 
Atomic  Emission  Spectrometric  Method 
(ICP-AES))  without  the  appendix  (EPA 
Method  200.7A)  is  applicable  for  the 
analysis  of  barium  and  chromium  and 
objected  to  its  omission  from  the  list  of 
methods.  EPA  concurs  with  this 
issessment  of  the  method  and  will 
permit  its  use  as  an  additional  optional 
method  for  the  analysis  of  barium  and 
chromium.  However,  the  appendix 
(200.7A)  must  be  followed  in  processing 
drinking  water  samples  prior  to  ICP- 
AES  analysis  for  cadmium,  because 
Method  200.7  is  not  sensitive  enough  for 
cadmium  samples  at  the  MCL  level  in 
this  rule. 

One  commenter  recommended  the 
deletion  of  the  gaseous  hydride  EPA 
Method  270.3  for  selenium  from  the  list 
of  methods  because  of  its  referral  to  a 
method  that  is  no  longer  cited.  EPA 
recognizes  this  inconsistency  and  has 
deleted  this  method  from  the  list  of 
approved  methods  because  it  is  an 
incomplete  method  that  references 
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Standard  Methoda  (SM)  «WB  in  the  -Mtth 
edition  for  analytkal  delnta.  SM  40« 
baa  been  replaced  by  SM  SOSe  inihe 
leth  edition,  wMch  ia  deddedly 
taiproved  and  ie  on  the  list  <rf  approved 
raetfaoda. 

ScTeral  commenters  objected  to  die 
deletion  of  the  atomic  absorption  (AA} 
direct  aspiration  methods  for  cadmium 
and  duomium  from  the  list  of  methods. 
The  Agency  deleted  these  -methods  frrnn 
the  list  because  diey  do  not  provide 
adequate  aensitivity  to  meet  die  specific 
performance  requirements  for  these 
analytea.  In  addition,  the  evaluation  of 
data  when  using  the  method  for  ftese 
analytes,  as  demonstrated  by  the  review 
of  the  most  Tecent  available  WS  PE 
studies  #02^<25,  revealed  hig^  data 
variability. 

d.  Method  Detection  Limits  and 
Practical  Quantitation  Level.  EPA 
determines  practical  quantitation  levels 
(PQLsj  for  each  substance  for  the 
purpose  of  integrating  analytical 
chemistry  data  into  regulation 
development.  "Oiis  becomes  particularly 
important  where  MCLGs  are  zero  or 
some  other  very  low  number,  near  or 
below  ^e  detection  limit  The  PQL 
yields  a  limit  and  specific  precisian  and 
accuracy  requirement  which  EPA  uses 
to  develop  monitoring  requirements.  As 
such,  PQLs  are  a  regulatory  device 
rather  than  a  standard  that  labs  must 
specificaTly  demonstrate.  The  following 
is  a  discussion  of  how  EPA  used  PQLs  to 
set  the  standards  in  this  rule. 


(1)  InorganioB 

The  PQLs  aad  the  acceptance  limiU 
for  the  inoi^ganic  coDtaninantB,  excep< 
for  nitrite  and  asbestos,  were 
determined  uaii«  WS  PE  studies  #012- 
017  as  detailed  ia  the  proposal  and 
summarixed  in  tabk  a.  Oae  comaenter 
suggeated  fliat  current  WS  PE  stwdiea 
shoald  be  included  in  the  aasessment  of 
the  analytical  acceptance  limits  and 
PQLs  for  the  inorganic  contaminants  to 
provide  an  even  broader  data  base 
reflective  of  overall  analytical  and 
laboratory  performance  capabilities. 
The  Agency  concurs  with  this  and,  in 
fact,  has  established  the  practice  of 
periodically  reviewing  and  evaluating 
the  most  recent  atudies,  when  they 
became  available,  to  determine  the 
necessary  updates  lot  the  regulated 
contaminants.  WS  PE  atudies  #020-025, 
as  applicable,  were  evaluated  and  they 
verified  that  laboratories  are  continuing 
to  demonstrate  the  ability  to  meet  the 
established  acceptance  limits  and  PQL 
criteria  as  docuH»ented  in  table  16.  with 
the  exception  of  nitrite,  whicS  is 
addressed  below. 

(2)  Nitrite 

The  "plus  or  "i^"'"'  percent  of  true 
vahia"  acceptance  limits  far  expected 
performance  and  the  PQL  for  nitrite,  as 
reported  in  table  15,  were  proposed 
based  on  (he  analytical  prooedures 
beiag  the  same  as  and  the  method 
detection  timitH  aimilar  to  nitrate.  This 
approach  was  used  because  data  (PE 


Btn*e«)  were  not  available  to  asaess  the 
acceptance  limits  and  PQL  for  nitrite. 
However,  n»A  has  evahiated  the  most 
recent  data  now  cuirently  avaiVaWe 
froBi  nitrite  analyaes  WS  PE  studies 
#022-025.  and  has  detennmed  that  the 
acceptance  fenits  and  PQL  for  nitrite 
v^n  be  ±15  pei^ewt  and  04  mg/l 
respectively,  in  the  fmal  rule  (see  table 
161- 
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e.  Ittorganic  Chemical  Sample 
Preservation,  Container,  end  Holding 
Time.  EPA  is  specffymg  that  die 
maximum  holding  time  for  meroiry  in 
the  sample  collection  taWe  be  revised  to 
specify  28  days  for  glass  or  plastic 
containers.  "Hiis  change  will  provide 
consistency  with  the  recommended 
holding  time  for  -wastewatEr  (CSTt  W 
136.6,  table  HV  the  source  of  die 
specifications  for  the  rule  (see  table  17). 
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3.  SOC  Analytical  Methods 

a.  VOCAfethods.  Moat  commenters 
supported  the  analytical  methods  n 
proposed.  However,  several  changes 
and  clarincations  of  die  proposal  are 
made  in  thia  notice.  Foar  commenters 
felt  Methods  S0Z.2  and  5M2  ahonld  not 
be  impleraented  at  dna  time.  IV 
coBuneitfers  felt  it  would  be  <fifficult  to 


implement  the  use  of  capillary  column 
and  that  input  should  have  been 
obtained  from  the  laboratory  community 
that  the  methods  were  not  technically 
available  for  routine  use.  Three  of  the 
comoaenters  leU  there  was  a  proUem  in 
meeting  the  quality  control  (QCJ 
requirements  in  the  methods, 
particularly  for  Method  524^  One  of  the 


commenters  reported  difficulty  widi 
water  deaorbing  from  the  trap  (which  is 
used  in  the  purge  and  trap  devices  to 
retain  VOCs  for  analyais).  One 
conuneater  feh  regulating  ds-  and  trans- 
1.2-dichIoroethylene  aeparately  forces 
the  use  of  Medrod  524^  to  achieve 
resohithm.  bat  penmls  co-eiatian  of 
ottwr  VOCa.  The  caaamtiia  lelt  dna 
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situation  would  necessitate  the  use  of  a 
capillary  column. 

Methods  502.2  and  524.2  were 
developed  as  a  result  of  public 
coniment.  EPA  proposed  MCLs  for  eight 
VCXIs  on  November  13. 1985  (50  FR 
48902).  Commenters  recommended  the 
use  of  capillary  column  techniques,  and 
EPA  agreed  and  developed  methods 
502.2  and  524.2.  These  were  proposed  in 
the  April  17. 1987  notice  (52  FR  12879) 
and  Hnalized  in  the  July  8, 1987  notice 
(52  FR  25702). 

Water  desorption  from  the  trap  is  a 
problem  common  to  all  purge  and  trap 
methods  in  EPA's  500,  600.  and  8000 
series.  The  problem  is  particularly  acute 
in  the  gas  chromatograph/mass 
spectrometry  (GC/MS)  methods,  but  can 
be  minimized  by  following  the  trap 
bake-out  procedures  in  S  11-4  in  both 
Methods  502.2  and  524.2. 

When  monitoring  a  large  number  of 
unknown  compounds  with  the 
possibility  of  co-eluting  substances,  use 
of  confirmatory  columns  is  necessary 
even  for  GC/MS  techniques.  Method 
524.2  allows  the  use  of  three  different 
chromatographic  columns  under  four 
different  sets  of  operating  conditions, 
allowing  a  greater  differentiation  and 
resolution  of  VOCs  than  any  other  500 
series  VOC  method. 

EPA  notes  the  QC  requirements  in 
Method  524.2  are  identical  to  those  in 
Method  524.1.  These  requirements  were 
demonstrated  by  three  different  analysts 
using  three  different  columjis. 

Summarized  data  for  WS  studies  20- 
24  for  the  regulated  and  unregulated 
VOCs  indicate  non-EPA,  non-State 
laboratories  can  successfully  utilize 
Methods  502.2  and  524.2.  Approximately 
500  labs  now  analyze  VOCs.  The  use  of 
Methods  502.2  and  524.2  has  also 
increased  as  a  result  of  WS  studies  20- 
24.  Seventy-five  percent  of  the  labs 
reporting  a  method  use  either  Method 
502.2  or  524.2.  For  these  reasons.  EPA 
will  continue  to  approve  Methods  502.2 
and  524.2. 

b.  Method  Availability.  Ten 
commenters  felt  there  were  too  many 
methods  for  the  individual  pesticides 
and  that  the  available  methods  required 
second  column  confirmation,  resulting  in 
excessive  costs.  The  commenters  felt 
EPA  should  wait  until  suitable  GC/MS 
methods  are  available  before  regulating 
these  pesticides.  EPA  assessed  the 
impact  of  regulation,  if  monitoring  was 
implemented  for  these  pesticides,  and 
found  the  costs  were  not  excessive, 
estimated  at  $180  or  less  per  sample. 
Furthermore,  the  vulnerability  concept 
in  this  regulation  should  limit  the 
number  of  water  supplies  that  will 
monitor  any  or  all  of  these  pesticides. 
The  commenters  further  stated  that  if  all 


the  pesticides  were  present  at  the  same 
time,  particularly  the  multi-peak 
residues,  chlordane.  toxaphene.  and 
PCBs.  only  GC/MS  could  disHnguish 
them. 

EPA  has  in  fact  found  through 
numerous  national  surveys  for 
pesticides  and  PCBs,  including  the 
current  National  Pesticide  Survey  (NPS) 
and  other  programs  like  Superfund,  that 
the  pesticides  in  this  rule  do  not  all 
occur  at  the  same  sites.  However,  EPA 
agrees  with  the  commenters  that  GC/ 
MS  is  the  most  economical  procedure 
and  indicated  in  the  May  2Z  1969 
proposal  that  it  was  investigating  GC/ 
MS  methods.  Data  supplied  by 
commenters  and  EPA's  Environmental 
Monitoring  and  Systems  Laboratory 
(EMSL)  demonstrate  EPA  Method  525. 
discussed  below,  which  was  proposed 
for  monitoring  uru-egulated 
contaminants,  can  be  utilized  as  a 
primary  analytical  technique  for  the 
majority  of  the  pesticides.  Consequently, 
for  the  reasons  cited  above.  EPA  is 
promulgating  Method  525. 

c.  Cleanup  Procedures.  Four 
commenters  took  issue  with  the  lack  of 
cleanup  procedures  for  the  pesticide 
methods.  Laboratory  methods 
addressing  contaminants  under  the 
SDWA  are  for  finished  drinking  water. 
Most  of  the  pesticide  methods  listed 
below  were  derived  from  the  methods 
used  in  the  National  Pesticide  Survey; 
cleanup  techniques  were  not  included  in 
most  of  the  methods  since  experience 
has  shown  even  a  clean  groundwater 
sample  does  not  usually  need  sample 
cleanup,  which  would  only  add 
unnecessary  cost. 

d.  Pesticide  Methods.  Several 
commenters  pointed  out  that  Method  504 
is  the  same  as  Method  505.  EPA  agrees 
that  the  methods  are  similar  except  for 
temperature  programming  of  the  gas 
chromatograph  and  that  theoretically 
the  compounds  run  in  Methods  504  and 
505  could  be  run  in  the  same  analysis.  In 
the  absence  of  persuasive  data, 
however.  EPA  believes  it  is  better  to 
isolate  the  two  volatihty  ranges  in 
separate  analyses. 

In  an  interlaborafory  study  of  Method 
505  (U.S.  EPA  Method  Study  40).  no 
significant  differences  could  be  seen  in 
the  recoveries  of  the  analytes  in  reagent 
water  and  ground  water,  which  ranged 
from  90  to  120  percent.  Precision  as 
represented  by  the  relative  standard 
deviation  (%RSD)  ranged  from  11  to  30 
percent  for  the  analytes  in  reagant  water 
and  from  11  to  40  percent  in  ground 
water.  Both  the  interlaboratory  studies 
and  Water  Supply  Studies  indicated 
Method  505  is  not  reconunended  to 
analyze  atrazine. 


Several  commenters  complained 
about  the  use  of  diazomethane  as  the 
esterifying  agent  in  Method  515.1.  While 
EPA  laboratories  have  used  this  reagant 
safely  for  many  years,  EPA  agrees  this  is 
a  matter  of  concern  and  is  attempting  to 
resolve  this  situation.  In  the  interim, 
those  laboratories  that  do  not  wish  to 
use  diazomethane  can  use  the 
derivatization  procedure  in  the  packed 
column  methods  currently  cited  in  40 
CFR  141.24  (f)  for  2,4=D  and  2,4.5=TP. 
Pentachlorophenol  can  be  analyzed  by 
Method  525. 

e.  Method  525.  Eleven  commenters 
conunented  about  the  lack  of  a  GC/MS 
method  to  cut  down  on  the  number  of 
methods,  reduce  the  cost  of  compliance 
monitoring,  and  provide  a  positive 
identification. 

EPA  stated  in  the  proposed  rule  that  it 
was  investigating  GC/MS  methods  for 
those  analytes  that  use  gas 
chromatography.  EPA  Method  525, 
"Determination  of  Organic  Compounds 
in  Drinking  Water  by  Liquid-Solid 
Extraction  (LSEj  and  Capillary  Colunm 
Gas  Chromatography/Mass 
Spectrometry,"  was  proposed  as  an 
analytical  technique  for  monitoring 
unregulated  contaminants  under 
§  141.40,  Special  Monitoring  for 
Inorganic  and  Organic  Chemicals.  At  the 
time  the  rule  was  proposed,  sufficient 
data  were  not  available  for  the 
regulated  analytes.  During  public 
hearings  and  in  the  comment  period, 
data  supporting  expanded  use  of  this 
method  were  submitted  by  three 
commenters,  including  EPA's 
Environmental  Monitoring  and  Systems 
Laboratory  (EMSL),  and  from  WS  stiidy 
23.  An  improvement  evaluated  by  EMSL 
was  the  use  of  C-18  LSE  discs  as  well  as 
the  C-18  LSE  cartridges.  In  using 
Method  525,  analytes,  internal 
standards,  and  siurogates  are  extracted 
from  water  by  passing  a  liter  sample  of 
water  through  cartridges  or  discs  coated 
with  chemically  bonded  C-18  organic 
phase  (liquid-solid  extraction,  LSE).  The 
sample  components  are  eluted  from  the 
LSE  with  a  small  quantity  of  methylene 
chloride,  which  then  is  evaporated  a 
volume  of  to  0.5-1.0  ml.  The  sample 
components  are  identified  and 
quantified  by  using  a  high  resolution 
capillary  column/GC/MS  system.  The 
pesticides  in  this  rule  were  run  with  the 
two  extraction  systems  on  three  types  of 
mass  spectrometer  systems — ion  trap, 
magnetic  sector,  and  quadrupole. 
Alachlor,  atrazine,  chlordane, 
heptachlor,  heptachlor  epoxide,  lindane, 
methoxychlor,  and  pentachlorophenol 
can  be  extracted  by  the  use  of  Method 
525.  The  method  specifies  an  accuracy 
range  for  analytes  and  surrogates  of  70 
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to  130  percent  and  a  precision  less  than 
or  equal  to  30  percent,  which  the  listed 
analytes  can  meet.  Use  of  Method  525 
allows  monitoring  of  regulated  and 
unregulated  compounds  simultaneously 
and  can  eliminate  five  other  analytical 
methods.  Consequently.  EPA  is 
promulgating  EPA  Mediod  525  for  the 
analysis  of  alachlor,  atrazine,  chlordane. 
heptachlor,  heptachlor  epoxide,  lindane. 
methoxychlor.  and  pentachlorophenol. 

/.  PCB  Analytical  Methods.  In  the 
proposed  rule.  EPA  stated  it  had 
evaluated  existing  methods  which,  for 
the  most  part  are  adaptations  of 
chlorinated  pesticide  procedures.  EPA 
explained  the  difficulty  in  applying 
these  procedures  to  finished  drinking 
water  due  to  the  removal  of  specific 
congeners  by  the  treatment  process.  In 
the  proposed  rule  EPA  outlined  an 
approach  which  would  give  a 
quantitative  answer  for  total  PCBs  while 
minimizing  false  positives. 

Thirty-two  commenters  expressed 
views  on  PCBs.  Sixteen  did  not  like  the 
current  EPA  procedure  of  Methods  505 
and  508  to  screen,  and  Method  508A  for 
quantitation.  Seven  commenters  wanted 
EPA  to  develop  a  GC/MS  procedure 
before  regulating  PCBs.  Five 
conmienters  were  concerned  about  false 
positives  generated  by  perchlorination 
of  biphenyl  and  related  compounds. 
Seven  commenters  felt  the  method 
detection  limits  (MDLs)  and  PQLs  were 
too  low  or  incorrect;  they  felt  the 
regulated  community  could  not  meet 
them.  The  rest  of  the  commenters  cited 
problems  with  availability  and  cost  of 
methods,  the  unsuitability  of  Method 
505,  and  the  lack  of  performance 
evaluation  data. 

EPA  has  evaluated  various  available 
methods,  as  stated  above.  None  of  these 
analytical  schemes  gives  a  reliable 
quantitative  answer  to  environmentally 
degraded  PCB  samples,  nor  were  any 
provided  by  the  commenters. 
Accordingly,  the  proposed  procedure  for 
PCB  analysis  is  supported  by 
performance  and  is  made  final. 

Because  of  poor  participation  by  the 
public  sector  laboratories,  data  utilized 
from  Water  Supply  (WS)  studies  23-25 
were  from  non-EPA,  non-State 
laboratories.  These  data  showed  that 
these  laboratories  could  screen  and 
quantitate  down  to  0.1  .fig/l  total  PCB. 
for  commonly  occurring  aroclors  such  as 
1242  and  1254  using  the  protocol  stated 
in  the  proposed  rule.  EPA  has 
determined  that  these  performance  data 
support  the  PQL  of  0.0005  mg/l  for  total 
PCBs.  The  apparent  discrepancy  in  the 
MDLs  obtained  with  screening  by 
Method  505  or  508  and  quantitation  by 
Method  508A  indicate  that  the  MDLs  for 
Method  508A  represent  the  amount  of 


the  particular  aroclor  needed  to  reach 
the  detection  limit  of 
decachlorobiphenyl,  which  is  7l  percent 
chlorine.  Typical  aroclor  designations 
1221  or  1260  represent  21  percent  and  60 
percent  average  chlorine  content, 
respectively.  Aroclor  1221  is  composed 
mostly  of  biphenyl,  monochloro,  and 
dichlorobiphenyl  congeners  with  poor 
sensitivity  to  electi'on-capture  detectors, 
giving  it  an  MDL  of  0.02  mg/l. 
Conversion  to  the  detection  level  of 
decachlorobiphenyl  takes  only  a 
fraction  of  this  amount.  Conversely  1280, 
as  expected,  shows  litUe  increase  in 
sensitivity  as  decachlorobiphenyl, 

EPA  evaluated  the  problem  of  false 
positives  with  Method  508A.  In  the 
proposed  rule,  EPA  required  screening 
using  Methods  505  or  508  to  ensure  PCBs 
were  actiially  present.  EPA  explained 
that  these  methods  are  not  used  for 
actual  quantitation  because  high 
resolution  capillary  chromatographic 
columns  used  in  Methods  505.  508.  and 
508A  can  co-elute  compounds  such  as 
chlordane,  thus  adding  to  the  apparent 
concenfration  of  PCBs.  Method  508A,  by 
converting  all  the  PCBs  to  decachloro- 
biphenyl, separates  this  total  PCB  from 
potential  co-elutants  due  to  its  longer 
retention  time  in  the  gas  chromatograph. 
This  improved  specificity  adequately 
compensates  for  potential 
perchlorination  of  biphenyl  or  related 
compounds. 

Interlaboratory  studies  now  available 
for  Method  505  and  WS  data  indicate 
Method  505  is  suitable  as  a  screening 
method  for  PCBs.  WS  studies  indicate 
about  half  the  non=EP.\.  non-State 
laboratories  use  Method  505  as  a 
screening  method.  EPA  has  looked  at 
the  MDL  for  GC/MS  methods,  including 
Method  525,  and,  at  this  time,  no  GC/MS 
technique  will  meet  its  requirements. 
EPA  feels  the  cost  of  the  analysis  is 
reasonable  since  the  PCB  screen  is  done 
as  part  of  the  chlorinated  pesticide 
analysis. 

g.  VOC  Performance  Studies.  A 
number  of  commenters  stated  that  thev 
were  unable  to  meet  the  ±20  percent/40 
percent  performance  requirements  for 
VOCs  first  established  July  8, 1987. 
Updated  WS  studies  20-24  indicate  that 
EPA's  decision  to  establish  acceptance 
limits  for  VOCs  at  ±40  percent  of  the 
true  value  for  concentrations  less  than 
10  Hg/1  a"d  -20  percent  at 
concenti-ations  10  >ig/l  or  above  was 
correct.  The  results  of  these  stiidies  are 
in  the  docket  for  this  rule. 

EPA  originally  expected  the 
percentage  of  private  commercial 
laboratories  able  to  meet  the  specified 
performance  limits  to  be  much  lower. 
Summarized  data  for  regulated  and 
unregulated  VOCs  from  WS20-24 


indicate  improvement  to  the  point  that 
there  is  no  significant  difference  in 
performance  between  the  public  and 
private  laboratories  for  most  VOCs. 
Private  commercial  laboratories  show 
continuing  improvement  as  they  gain 
experience  using  the  analytical 
methodology. 

Four  commenters  questioned  the  PQLs 
established  for  VOCs  in  Phase  II.  They 
felt  the  original  PQLs  of  0.005  mg/l  (5 
fig/1)  based  upon  MDLs  of  0.2-0.5  ^ig/l 
reported  by  seven  EPA  and  EPA 
contract  laboratories  were  erroneous. 
The  commenters  felt  these  stiingent 
PQLs  resulted  in  MCLs  for  three 
carcinogens— 1.2-dichloropropane, 
styrene.  and  tetrachloroelhylene— that 
many  laboratories  would  not  be  able  to 
accurately  measure. 

EPA  revised  its  VOC  methods  in 
December  1988  with  new  MDLs.  WS 
data  (WS20-24)  indicate  60  to  75  percent 
of  reporting  laboratories  now  use  the 
capillary  column  Methods  502.2  and 
524.2.  These  methods  have  MDLs 
ranging  from  0.01  to  0.05  jig/l  for  the 
VOCs  in  this  regulation.  The  WS  data 
for  WS  studies  show  the  laboratories 
have  been  challenged  with  at  least  one 
sample  at  or  below  the  0.005  mg/l  PQL 
The  performance  data  indicate  that  the 
use  of  the  0.005  mg/l  PQL  establishes  a 
level  for  adequate  performance  for  non- 
EPA,  non-State  laboratories. 
h.  Pesticide/PCB  PQL  and 
Performance  Acceptance  Limits.  In  the 
May  proposal.  EPA  estimated  pesticide/ 
PCB  PQLs  based  on  10  times  the 
minimum  detection  limits  (five  times  for 
EDB  and  toxaphene).  EPA  stated  that 
ongoing  performance  evaluation  studies 
would  determine  whether  the  estimated 
PQLs  are  achievable.  Performance  data 
now  available  from  WS  studies  22-24 
(23-25  for  PCBs]  for  the  non-EPA,  non- 
State  laboratories  show  this  approach 
was  justified.  WS  studies  22-25  had 
values  bracketing  the  PQL/MCL  for 
most  pesticides.  In  some  cases,  the  WS 
data  indicated  the  PQL  could  be 
lowered  from  the  levels  proposed  in 
May  1989. 

Fifteen  commenters  responded  to 
EPA's  procedures  for  setting  MDLs  and 
PQLs.  Most  of  these  commenters  took 
issue  with  EPA  estimating  the  PQLs  at 
five  times  the  Interlaboratory  Method 
Detection  Umit  (IMDL)  for  EDB  and 
toxaphene.  Six  commenters  complained 
about  using  the  single  laboratory  MDL 
to  set  the  PQL  for  PCBs.  Two  of  the 
commenters  had  the  same  complaint 
about  atrazine.  Several  commenters 
stated  that  precision  and  accuracy  are 
sacrificed  to  attain  a  lower  level  of 
detection. 
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BagwIrtinM 


Barfonscnce  data  now  avaiiable  from 
WS  stiuliea  22^21  iaeUccte  nan-EPA. 
non-State  labasatoriea  can  soreen 
pe8tiQidesfarPCBaat0.1  Mfi/l.  The 
intflrlflbaratery  ^erionnanoe  data 
support  the  PCS  PQL  of  OJ  >tg/l.  Data 
for  atraziae  boa  WS  atudies  22-24  and 
from  EPA  Method  Study  «40  ueiog 
Mathod  507  support  a  PQL  of  O.OOl  mg/1. 
as  pn^xMcd. 

Several  commantecs  cited  the  large 
gap  between  aome  of  the  proposed  PQLs 
and  the  MCLs.  EPA  agrees,  and  in  the 
case  of  Silvex,  2.4-D,  and  mefcoxychlor, 
has  raised  the  PQL  Raising  the  PQL 
should  resuh  inincteaaed  precision  and 
accuracy  for  most  iaboratories.  Because 
the  MCLs  for  Sri  vex,  2.4-D,  and 
mrftioxychlor  are  sd  at  a  level  equal  to 


the  MCLG,  raising  the  PQL  haa  no  effect 
on  the  MCL  or  the  haahh  basis  of  the 
stamianL  In  the  case  of  toxaqvhene, 
performance  data  indicated  the  PQL 
should  he  lowered  froin  0.§65  mg/1  to 
0.003  mg/l 

Data  showed  that  the  PQLs  for 
aldicaA  and  aldicarb  sulfoxide  could  be 
lowered  from  0.005  and  QSX)8. 
respectively,  to  0.003  mg/1.  Likewise, 
water  supply  data  showed  that  the  PQL 
for  pentachLorophenol  should  be  raised 
isam  OJOOOl  mg/L  as  proposed,  to  0.001 
mg/1.  The  PQLs  for  aldicarb,  aldicarb 
sulfoxide,  akiicarb  sutfojie,  and 
pentachloropbenol  are  repropoaed 
elsewhere  m  today's  fmiazai  Registor 
for  additional  comment. 


Acceptance  limits  have  been 
cakoloted  from  VJS  atiK^s  22-<^  using 
regression  e^afiens  derived  from  fbfi 
data.  The  acoeptanoe  limits  were 
calculated  at  a  S5  percent  confidence 
interval  at  Ihe  MCLG  or  at  Ae  MCL  if 
the  MCLG  was  -zero.  The  raw  w^arter 
supply  data  were  plotted  both  at  the 
acceptance  limits  and  as  a  percentage 
around  the  true  value  to  Rnd  a  point  at 
which  75  percent  of  die  laboratories 
passed.  Moat  of  the  liouts  were 
calculated  liom  non->EPA  non-State 
data  due  to  poor  participation  of  the 
pubHc  sector  laborateriea.  Table  M  lists 
the  aooegatanoe  limits  for  the  \B 
pesticides/PCBs  in  this  mie. 


Table  IB.— Pesticide /RGB  Practical  Quantitation  Levels  and  Acceptanoe  Limits 


Contaminant 


Cartwbaan. 
ChlordBM... 


IlllatMJii  ISm 

PCS*  (M  DacacfUorotiiMtianyi) . 

ToMi|tfwn0 

Micatto  ' 

Aldicart)  sultoxidB  ' 

AkSearb  sutfone  ' 

PiiliJiMutJtunio* ' 

2AO 

2,4.5-TP „_ „._., 


•Final  MCL 


0.0002 

000005 

0902 

OiOOS 

0.04 

0.002 

0.0OO4 

0.0002 

0.04 

0.0005 

0.003 

0001 

0.001 

0.002 

00001 

0.07 

0.05 


ACC9p(ttnC6 

limits 
(parcant) 


±40 
±40 
*« 
±45 
±S5 
±45 
±45 
±«6 
±<5 
irie 
0-20C 
±45 
±65 
±96 

±a& 

±50 
±50 
±50 


Final  PQL 


0.0002 

0.fXXX>5 

0.002 

0.0O1 

0-J)07 

0.002 

0.0004 

0.0002 

0,0002 

a.Di 

A.0006 

0.003 

0.003 

0003 

OJWS 

0.DO1 

0.005 

0.005 


Propoaad 
PQL 


0.0002 
OiXKJOS 
0.002 
0.001 

o.oor 

0iX>2 

0.0004 

0.0002 

0.0002 

0:001 

0.0005 

O.0Q5 

0.005 

oooe 

0iW3 
OiWOI 
0.QD1 
0.0002 


'  MCL  IS  ma  prapoaed  level. 


4.Sc>tect>onofBegt  Available 
Techneitegy 

a  J/wrganics.  To  fulfill  the 
reqairemeolsAf  Section  1412(b)(e). 
regarding  the  aeileotion  of  treatment 
techruqaes  that  ttw  Administrator  ^nds 
to  he  faasibie  ier  aeeting  each  MCL 
EPA  proposed  best  available 
technoisgies  (fiATa)  for  each  of  the 
inorganic  contaminants,  as  summanzed 
in  Table  16  of  the  Fadocal  JLagiater 
Natice  of  May  22, 1980.  BATs  were 
selecteii  oa  the  basis  of  documented 
efficiency  in  removal  oif  each 
coniamioant,  conuoekrcLal  availability  of 
the  technoiogiea.ciaBpctibility  with 
other  water  traatmeat  processes,  and 
feasihiiity.  ^kmoog  the  BATs  propeeed 
were  ooovantiosal  proceases,  auch  as 
lime  selteniog  Mid  ooagulation/ 
filtratiaii,  ancl  leae  oeauDOQly  applied 
tecbnoU)gi«s  Micfa  as  Activated  alnmina 
and  reverse  «aD«ns.  AH  flATs  for  each 
inorganic  contaminant  were  discuased 


in  the  May  22. 1069  prc^osal,  and 
extensive  review  of  performance 
information  and  lab,  pilot,  and  full-scale 
data  are  contained  in  EPA  Technologies 
and  Costs  (T  &  C]  documents  for  each 
inorganic  covered  by  the  proposal. 
These  documents  were  referenced  in  the 
proposal  and  are  part  of  the  official  EPA 
docket  for  this  regulation.  Tabic  6 
summanzes  the  BAT  for  the  inorganics 
for  today's  rule  As  discussed  below,  the 
BATs  (except  eiectrodialysjs)  are 
identical  to  those  proposed  in  May  1988. 
One  commenter  supplied  information 
regarding  electrodialyBis  reversal  (EDR), 
a  membrane  lechnologj',  and  asserted 
that  the  information  supplied  to  EPA 
confirms  the  use  of  EDR  as  BAT  for  all 
but  asbestos  of  the  inorganic 
contaminants  addressed  in  the  proposal 
of  May  22.  JSeB.  The  information,  much 
of  which  had  previoualy  been  submitted 
to  EPA  and  reviCTved  by  EPA  staff, 
consisted  of  consohing  engineermg 
studies,  fveduct  literaiiure  fncm  the 


company  that  markets  the  teohnology, 
correspondence  records,  hiatorical 
information  regarding  applications  of 
electrodialysis  for  drinkii^  water  and 
industrial  wastewater  treatment, 
teohnology  and  coat  informiation,  and 
general  discussions  regarding  the 
capabilities  of  EDR  and  other 
teohnologies  in  the  treatment  of  brackish 
waters. 

The  commenter  sought  a  detailed 
response  from  EPA  regarding  EDR. 
formally  requesting  that  EPA  addreas 
several  (a  total  of  six)  points  which 
question  EPA's  rationsde  for  excluding 
EDR  ms  a  BAT  for  Ifae  seven  subiect 
inargamoB  is  the  proposal.  The 
commenter  requested  EPA 
documentation  regarding  its  response  to 
previous  electrodialysis  related 
correspondenoe,  and  also  requested 
EPA's  explanation  regarding  any 
exclusions  of  B9R  as  BAT  in  ^  final 
regulation.  The  EPA  Comment/ 
Response  document  ocmtains  4te 
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detailed  response  of  EPA  to  each  of  the 
commenter's  concerns. 

EPA  reviewed  the  comments 
regarding  electrodialysis  [EDR), 
including  materials  sent  by  the 
commenter  in  January  1990  in  response 
to  a  requebt  by  EPA  to  provide  clear 
data  to  support  some  of  the  commenter's 
claims.  Field  tests  and  full-scale 
operating  data  from  electrodialysis 
plants  treating  public  water  supplies 
confirm  that  EDR  is  capable  of 
efficiently  removing  barium  (88  percent 
on  average),  nitrate  (51  percent  to  92 
percent),  and  selenium  (71  percent 
removal).  The  EDR  data,  most  of  which 


were  collected  during  a  study  by  New 
Mexico  State  University,  demonstrate 
that  EDR  technology  is  appropriate  and 
feasible,  and  that  it  is  capable  of 
efficiently  reducing  source  water 
barium,  nitrate,  and  selenium,  as  well  as 
other  frequently  occurring  salts  found  in 
moderately  brackish  waters.  Based  upon 
the  data  submitted  to  the  Agency  by  the 
commenter,  EPA  has  concluded  that 
EDR  is  a  BAT  for  removal  of  barium, 
nitrate,  and  selenium. 

In  regard  to  the  four  other  inorganic 
contaminants  that  are  subject  to  this 
regulation  (i.e.,  cadmium,  chromium, 
mercury,  and  nitrite),  EPA  found  that  the 


available  data  could  not  support  a 
conclusion  regarding  EDR  as  a  BAT. 
Many  of  the  claims  made  by  the 
commenter  were  not  referenced  or 
supported  by  actual  data.  EDR  removal 
efficiencies  cited  within  the  comments 
were  generally  lower  than  efficiencies  of 
proposed  BATs.  Therefore,  EDR  was 
fotmd  not  to  be  equivalent  to  the 
proposed  BATs  in  removal  of  the  four 
other  inorganics.  Table  19  illustrates  the 
difference  between  the  efficiencies  of 
removal  obtained  by  applying  the 
proposed  BATs  and  those  achieved  by 
EDR. 


Table  19.-Electrodialysis  Performance  Compared  to  Proposed  BATs 


Barium 

Cadmium ... 
Chromium.. 

Mercury 

Nitrate 

Nitrite 

Selenium ... 


Proposed  BAT  removal  efficiencies 


Electrodialysis  removal  effoenoes 


BAT 


90-98  percent .... 
80-98  percent .... 
82-99  percent ... 
40-100  percent. 
67-99  percent ... 
67-99  percent  ... 
75-99  percent ... 


T 


56-94  percent  > 

70-75  percent » — 
ea-91  percent  * — 
Data  inconclusive.. 
51-92  percent ' 

70  percent* _.. 

71  percent' — 


Yea. 
No. 
Na 
Na 

Yes. 

No. 

Yes. 


'  Data  from  drinlunQ  water  pilot  study  ,_^»^  .k»-.  .-/.hnnLvn, 

•  Data  from  industiSil  wastewater  applications  of  electrodialysis  technology. 


In  addition  to  the  low  EDR  efficiencies 
evident  in  the  commenter-supplied 
reports,  many  of  the  data  are 
inappropriate  because  they  were 
collected  at  sites  employing  EDR  to 
separate  and /or  recover  industrial 
wastewater  contaminants.  Operating 
conditions  at  plants  treating  drinking 
water  would  clearly  be  different  than  at 
plants  treating  industrial  wastes.  To 
determine  efficacy  of  treatment,  EPA 
relies  on  quality  data  obtained  under 
verifiable  conditions  which  would  be 
replicated  under  typical  drinking  water 
treatment  conditions, 

EPA  would  welcome  reports,  data, 
and  any  additional  test  results  on  the 
EDR  process  applied  to  drinking  water 
so  that  in  the  fijture  the  Agency  may  be 
able  to  determine  the  status  of  this 
technology  as  a  potential  BAT  for 
removal  of  any  contaminant  to  be 
regulated  under  the  SDWA. 

Because  EDR  is  a  newly  recognized 
BAT  for  barium,  nitrate,  and  selenium, 
EPA  feels  that  it  is  appropriate  to 
describe  some  aspects  of  the  EDR 
process  and  address  treatmer.t  costs 
associated  with  EDR  application  to 
drinking  water.  Electrodialysis  is  a 
membrane  process  that  separates 
ionized  or  charged  (anionic  and 
cationic)  substances  in  feed  water  by 
allowing  ions  to  pass  through  transfer 
membranes.  The  membranes  are 
configured  in  "stacks,"  parallel  to  one 
another,  and  each  successive  membrane 


carries  a  direct  electric  current  which  is 
either  positive  (cathode)  or  negative 
(anode),  in  alternate  fashion.  Cations 
migrate  through  the  cathode  membrane 
and  anions  migrate  through  the  anode 
membrane,  yielding  partially  deionized 
water  and  concentrated  wastewater  in 
alternating  stacks  which  flow  out  of  the 
unit,  or  are  recycled  or  recirculated 
through  additional  treatment  stages  to 
reach  the  desired  product. 

A  modification  and  improvement  to 
the  electrodialysis  process  is  the 
automatic  reversal  of  polarity,  from 
positive  to  negative,  of  direct  current 
across  each  membrane  at  regular  15  to 
30  minute  intervals.  Automatic  polarity 
reversal  causes  ion  movement  to 
reverse,  switching  product  and 
concentrate  streams.  By  this  process, 
foulants  and  scale  tend  to  slough  off  of 
membranes  and  are  purged  along  with 
the  waste  stream.  This  self-cleaning 
mechanism  appears  to  extend 
membrane  hfe  to  5  to  10  years.  Another 
advantage  of  EDR  over  other  membrane 
processes  is  EDR's  apparent  ability  to 
achieve  greater  product  recovery  (up  to 
95  percent),  thus  producing  a  smaller 
water  stream  to  dispose  (Zelver.  1989; 
Zelver  1990).  Others  have  reported  on 
pilot-scale  performance  and  cost  of  EDR 
compared  to  reverse  osmosis  (RO)  and 
demonstrated  the  near  equivalence  of 
these  two  processes  in  terms  of 
feasibility  and  projected  cost  (Robinson 
et  al.,  1988;  Boyle  Engineering,  1989). 


All  available  information  was 
reviewed  in  regard  to  conformity  of  EDR 
with  other  SDWA  BAT  requirements. 
Compatibility  of  EDR  with  other 
technologies,  feasibihty,  abihty  to 
achieve  compliance  at  a  reasonable  cost 
and  commercial  availabihty  of  EDR  are 
equivalent  to  RO,  another  BAT  for  many 
inorganics.  In  addition,  electrodialysis 
has  a  history  of  performance  in  the 
water  supply  and  industrial  waste 
treatment  fields  (about  25  years).  As 
with  RO,  EDR  is  more  economically 
applied  where  raw  water  is  moderately 
brackish,  i.e.,  500  to  2.000  ppm  dissolved 
solids,  which  is  fairly  common  in  the 
southern,  central,  and  western  United 
States. 

Cost  analyses  provided  by  the 
commenter  and  those  published  by 
others  (OTA,  1988  J  A  WW  A.  1989;  Euros, 
1989;  Dykes  and  Conlon.  1989;  Conlon 
and  McClellan,  1989)  indicate  the  cost 
feasibility  of  applying  EDR  and  RO  for 
general  desalting  and  for  removal  of 
specific  contaminants  from  water 
supplies.  Production  costs  are  in  the 
range  of  $100  to  $2.50  per  1.000  gallons, 
including  amortized  capital  and 
operations  and  maintenance,  for  1  to  10 
MGD  plants.  Waste  disposal  via  deep 
well  injection  would  be  in  the  range  of 
$0.20  to  $0.30  per  1.000  gallons. 

EPA  estimated  electrodialysis  waste 
treatment /disposal  costs  in  the 
September  1986  waste  T&C  documents 
(EPA.  1986).  Waste  disposal  options  and 
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design  and  oe*t  crHefia  for  EDR  were 
nssumed  ts  be  «gaivalent  to  those  for 
RO.  leadiqg  to  kleatical  cost  curves. 
EDR  aiul  RO  w«ter  treatment  costs 
could  alio  be  assumed  to  be  equivalent: 
EDR  capital  costs  tend  to  be  lower  than 
RO,  but  the  consumption  of  €lectrical 
power  to  tun  an  EDR  plant  offsets  the 
total  production  costs  to  the  point  of 
nearly  equalizing  ^e  overall  cost  of 
apptyhfig  the  two  -tedmologies. 

There  «faotild  be  no  substantial 
change*  to  the  &ial  regulatory  impact 
analysis  fRlAl  aa  a  KflaH  of  a  new  BAT 
(i.e..  BDR)  hi  lAte  final  rale  becauee  U) 
water  production  and  waste  treatment 
costs  for  RO  and  EDR  are  nearly 
equivalent  and  (2)  a  relatively  small 
percentage,  about  5  percent,  of  systems 
estimated  by  the  WA  wonW  Tise  RO  to 
contply  with  an  MCL 

Other  technology  related  issues  were 
raised  in  response  to  the  proposal.  Each 
comment  is  fully  addressed  by  EPA  in 
the  Caoment/Reaponse  document; 
however,  a  brief  overview  of  comments 
and  €3* A  responses  is  provided  below. 

One  conmienter  noted  the  **limited 
capability"  or  effectiveness  of  lime 
softening  in  removing  selenium,  and  of 
ion  exchange  (IE)  and  RO  in  removing 
nitrates  from  water.  EPA  refers  to  the  T 
&  C  documents  (one  for  each  of  the 
inorganic  contaminants,  as  cited  in  the 
proposaT)  which  bring  together  all 
treatment  data  avail^le  at  the  time  of 
document  preparation,  and  which  to  a 
great  extent  form  Are  basis  of  EPA's 
BAT  determinations  in  regard  to 
treatment  efficiency. 

One  coramerrter  qneetioned  the 
practically  of  RO  and  ffi  technologtes 
due  to  Hae  wastes  generated  and  Hhe 
attending  d^culhes  related  to  waste 
disposal.  As  referenced  in  the  above 
EPA  response  regarding  EDK  as  a  BAT, 
EPA  and  <^lhen  have  studied  and 
documented  the  oeats  related  to  the 
treatment  and  disposal  of  water 
treatment  waste  by-products.  The  same 
referencad  literature  discusses  waste 
disposifl  Ofrtions  arai  tbe  aite-specific 
iiatnre  of  availabie  options.  In  EPA's 
view,  HO  and  IE  ere  clearly  practical 
tecfanokngies  and,  in  some  cases,  the 
technoiagies  of  cfaaice  due  to  their 
ability  to  soften,  desalt,  or  otherwise 
demineiaiize  water  intended  for  potable 
supply.  The  historical  usage  of  RO 
membranas  to  treat  municipal  water 
supplies  in  Florida,  and  the  application 
of  ion  exchange  reains  to  soften  water  in 
the  Midwest,  are  rather  substantial 
ai^guments  that  these  technologies  are 
not  inpraotical.  Waste  maruigement  is. 
however,  a  concern  and  is  cecogcized  as 
an  integral  part  of  water  treatment 
which  will  lake  a  significant  portion  of 
the  resources  available  in  the  planning 


and  management  of  public  water 
systems  (PWSs). 

Three  commenters  suggested  that 
pretreatmect  costs  should  be  factored 
into  EPA's  cost -estimatee.  because 
pretreatmeat  could  double  the  cost  of 
treating  water  at  very  small  PW'Ss.  One 
of  4he  comments  specifically  addressed 
potential  problems  in  removmg  nitrate 
from  surtece  water  supplies.  EPA 
responds  that  adding  pretreatment  costs 
would  be  unnecessary  in  most  cases 
because  existing  supplies  would 
presumably  already  have  been  treating 
water  contaminated  with  high  levels  of 
turbidity,  sulfate,  iron,  or  other  fouling, 
or  competi.".^  agents  that  would  impede 
RO  and  IF,  efficiencies.  EPA  generally 
assesses  terhnologies  under  relatively 
deem  source  water  condrtions  to 
determine  BATs.  However,  EPA  agrees 
with  the  commenter's  assessment  of 
pretreatment  costs;  with  pretreatment 
added,  very  small  installations  vwould 
ooflt  approximately  twice  as  much  as 
Yfifti  the  IE  or  RO  alone.  Medium'Sized 
Si'Stems  wonid  cost  approximately  30 
percent  more  with  pretreatment  added 
onto  the  IE  or  RO  treatment. 

The  issue  of  compliance  cost  for  each 
BAT  for  the  inorganics  received 
additional  scmtiny  by  EPA.  In 
September  1989,  EPA  revised  Dow 
assumptions  to  calciilate  all  inorganic 
technology  costs  ("Analysis  of  Flow 
Data."  Michael  D.  Cammirngs,  EPA- 
ODW/TSD,  October  1987). 

Based  on  a  re-analysts  of  the  original 
flow  models  for  systems  in  the  smallest 
flow  category',  EPA  now  estimates  these 
systems  would  on  the  average  be 
designed  to  deliver  34,000  gallons  per 
day  but  would  only  be  reqihred  to 
pravide  S,MO  gallons  per  day.  The  net 
effect  of  these  changes  is  to  greatly 
increaae  the  cost  to  n;niove  each 
inccganic  contaminant  per  gallon  of 
water  delivered. 

For  example,  the  removal  of  chromium 
using  two-bed  ion  exchange  treatment  in 
a  water  system  serving  25-100  people 
was  estimated  in  the  May  22. 19B9 
proposal  (PR  22106)  as  $3.40/1,000 
gallons.  As  a  result  of  updating  the  flow 
assumptions,  the  coat  of  water  treatment 
and  waste  d^osal  for  chromium  is  now 
estimated  at  $10.16/l,0(X)  gallons. 

Consequendy,  with  the  changes  noted 
above  (i.e..  regarding  electrodialyeis 
reversal],  the  BATs  are  promulgated  as 
proposed. 

b.  Synthetic  Organic  Contaminants.  In 
the  1966  SDWA  amendments.  Congress 
specified  in  section  1412(b)(5)  that 
"Granular  activated  carbon  is  feasible 
for  the  control  of  synthetic  organic 
chemicals,  and  any  technology, 
tseatment  technique,  or  other  means 
found  to  be  the  best  available  for  the 


control  of  synthetic  oigantc  cberaicals 
must  be  at  least  as  efiectivein 
controlling  synthetic  organic  chemicals 
as  granular  activated  carbon." 

The  folUxwing  discussion  addresses 
the  major  conaerns  «Kf»essed  in  the 
public  comment  period  wgarding  the 
proposed  rule  published  May  22, 1960. 
Table  7  lists  Ihe  BATs  lor  die  SOCa.  As 
discussed  below,  the  BAT  for  each  SOC 
in  today's  rule  is  unchanged  from  the 
May  1989  proposal. 

(1)  Why  PTA  Is  BAT  for  Ah-  Strippmg 

Several  types  of  aeration  lechnology 
are  useful  for  stripping  volatiles  from 
water.  Packed  columns  or  towers  have 
been  jnoie  widely  studied  and  used  to 
reduce  the  compounds  at  the  levels  that 
occur  in  drinking  water.  Diffused 
aeration  has  ■been  shown  to  effect 
removal  of  certain  SOCs  and  may  have 
some  nH"f  "^pg"'  uudar hydraulic  or 
apaoe  cortstraints.  Other  aeration 
methods  such  as  slat  tray,  spray,  and 
airlift  pumping  have  shown  good 
removals  in  certain  nppliratinna  for 
volatile  organics,  In  ell  cases,  results 
vary  depending  on  physical,  chemical, 
and  design  factors.  Packed  column 
aeration  appears  to  be  the  most  efficient 
method  in  terms  ef  gas  transfer,  and 
may  a^ao  lend  itself  better  toerndsBions 
controls  than  would  ofher  aeration 
methods.  ERA  considers  PTA  the  best  of 
the  aeration  treartments,  thus  its 
designation  as  BAT.  A  utdity  is  free  to 
choose  any  method,  liawever,  BAT  or 
other,  to  reduce  a  contaminant  to  the 
MCL  as  long  as  it  performs  adequately. 

(2)  PTA  and  Air  Emissions 

EPA  TBcerved  five  comments 
expressLOg  oanoem  that  emiasions  from 
PTA  facilities  were  simply  transferring 
the  chemical  and  the  risk  from  the  water 
to  the  air.  In  the  preamble  to  the 
proposed  rule.  EPA  addressed  this 
concern  for  two  carcinogenic 
compounds— FJDB  and  DBCP.  By 
modeling  the  risks  to  populations 
downwind  from  a  packed  tower 
aeration  faciUty,  "it  was  apparent  in  the 
cases  examined  that  the  risk  resulting 
from  exposure  to  £DB  or  DBCP  by 
inhalation  is  several  orders  of 
magnitude  lower  .than  that  resulting 
from  drinking  the  contaminated  water, 
and  that  the  amount  of  EDB  or  DDCP 
added  to  the  air  did  not  significantly 
increase  rifiks  &om  airborne 
contaminants."  The  maximum 
individual  lifetime  risks  ranged  from 
10"*  to  10" •  for  inhalation  and  10"' to 
10'*for  drinking  the  same  level.  There 
was  at  least  three  tu'ders  of  magnitude 
difference  for  any  scenario  examined 
comparing  ingestion  to  inhalation,  as 
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depicted  in  Uble  26«f  the  May  22, 1980 

proposal. 

However,  sinoe  nvecal  Stat» 
regulate  emiBsioas  from  PTA  f aoHfies, 
EPA  is  provirfii^  a  table  of  aisks  fw 
emisaian  controls  on  PTA  «nits  by  the 
use  of  vapor  phase  carbon.  Table  20 
presents  the  costs  for  different 
coa^xrands  based  upon  a  matrix  of 
combiaaliaM  far«ase  of  atrippiag  aad 
the  adsorbability  of  the  oompouad. 
These  costs  are  in  addition  to  the  cost  of 
the  padced  tower  stripping  itseff. 

TABli      20.— ADDtTIONAL      COSTS      FOR 

Vapor  Phase  Carbon  Emission  Con- 
trols FOR  P»kCicED  Tower  Abhmidn 
Facility 
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Sourca:  Wakxitm  Pimia,  Inc.  Memorandum  to  Oave 
Huber,  U.S.  EPA,  Fabruary  26,  ISSO. 

(3)  BAT  Field  Evaluations 

EPA  received  14  comments  that  the 
SDWA  requires  field  teeting,  not  just 
laboratory  testing,  of  the  apphcabihty  of 
a  technology  to  specific  cooipoonds 
before  the  technology  can  be  designated 
"best  available"  to  achieve  the  MCL 
The  SDWA  directs  EPA  to  set  the  MCL 
as  dose  to  the  MCLG  as  'feasible."  The 
SDWA  defines  "{eMifale"  as  "feasible 
with  the  use  of  the  beat  tedmology  *  *  * 
which  the  Administrator  fiods,  after 
examination  for  efficacy  aider  field 
conditions  and  not  solely  under 
laboratory  conditions,  [is]  available 
(taking  costs  into  consideration)," 
Section  1412(b)(3)(D).  EPA  interprets 
this  provision  to  require  field  trials  for  a 


technology,  not  for  die  a^qiiication  «f 
that  technology  to  each  individoad 
ccntandnmt  Coneqoenfly,  EPA  has 
not  required  fafl-aoaie  fieid  wahdartion  nf 
a  teefaaolo^'s  fenlfaaity  for  tMtmg  a 
specific  txwtaminaBt  if  its  eSectiveaess 
has  been  demonstisted  at  beicfa  orpibl 
scale  for  tiiat  compoimd.  The 
techmiogy.  hoicever,  OHnt  maonably 
be  exported  1»  perform  la  a  similar 
manner  onder  fieU  oonditiaaB 
regardless  of  abepraliaaa  due  Id  scate-iv 
factors. 
(4)  Carbon  Disposal  t^sts 

F*ur  commenters  were  concerned  that 
the  cos*  of  disposal  of  spent  carbon  was 
not  taken  into  account  in  the  costing 
assumptions  for  the  design  and  O&M  for 
a  facility.  The  cost  of  carbon  "disposal" 
is  essentially  the  cost  of  regeueiating  the 
spent  carbon  (and  replacing  the  12  to  15 
percent  lost  in  die  proceaal.  For  plante 
whose  daily  carbon  use  is  leas  than 
1.000  pounds  per  day,  ERA  assomes  that 
the  carbon  wronkl  be  regenerated  off-sMe 
by  the  carfion  sopf  Mer  and  that  oast  is 
included  in  the  cost  of  leplaoement 
carbon.  For  plants  whose  oaibon 
demand  to  more  dian  1.000  potads  per 
day,  it  is  genera^  eoanKimical  to 
regenecale  on-site.  The  cort  of  the 
incinerator  used  to  regeneEaie  the 
carbon  and  its  operation  and 
maintenance  costs  are  part  of  the 
facility  capital  and  OSM  costs  i^ady 
factored  into  total  costs.  The  rewised 
model  that  EPA  now  uses  in  developi^ 
costs  tAdann  and  Claric  AWWA,  ]an. 
1989)  factors  into  total  costs  the  expense 
of  carbon  regeneration  and  replacentoit 

When  powdered  activated  cartran 
(PAC)  is  used,  it  is  usually  disposed  of 
with  the  alum  ^udge  in  a  sanitary 
landfill.  ConHnenters  expressed  some 
concern  over  the  disposal  costs  should 
the  carbon  prove  to  be  a  hazardous 
waste.  Becaase  diis  role  does  not 
consider  PAC  to  be  BAT.  ETA  is  not 
addressing  the  issue  of  PAC  costs, 
indnding  the  costs  of  disposal. 

(5)  Powdered  Activated  Carbon  as  BAT 
Five  commenters  suggested  that  PAC 
be  considered  BAT  since  it  can  be  used 
for  removal  of  pesticide  contamination 
in  surface  waters  and  is  the  same 
siibstaaoe  as  GAC  H'A's  position  is 
that  the  use  of  PAC  may  be  an 
C4;>prapr»te  duiice  of  technology  in 
certain  instances.  PAC  treataient  of 
surface  water  that  is  only  intemnttently 
contaminated  by  pesticides  or  other 
SOCs  could  be  both  economicaL  in 
combination  with  an  existing  filtration 
plant  and  effective. 

While  PAC  has  proven  effective  in 
taste  and  odor  control,  its  efficacy  for 
trace  SOC  removal  in  drinking  water  is 


variable  due  to  f aCton  sach  as  nBiban 
particle  siae,  bad«gr«»nd  otganict.  Kid 
plant  efficiency,  if  awdication  of  ¥f£. 
wall  reduce  the  contimBcant  below  the 
MCL,  it  may  be  used  in  lien  of  anodwr 
less  coat  effective  technoio©'.  even  if 
the  latter  is  BAT. 

(6)  Empty  Bed  Ckjntact  Time 

ISPA  seoeived  one  xxmnnent  suggesting 
the  7.5-minirte  desipi  eispty  bed  contact 
time  (raCT)  for  GAC  plants  was  shorter 
than  five  times  recommended  by  several 
experts,  jncluding  EPA's  Adams  and 
Oaric  GAWWA,  fan.  19«).  EPA  has 
used  the  75-mBmte  contact  tiaae 
because  multiplying  it  by  the  ratio  of 
design  to  average  ftows  results  w  at 
least  a  15-minute  contact  time  for  all  but 
the  largest  three  systems,  where  11.9 
mhrates  was  the  tewest  average.  A 15- 
minnte  average  contact  time  strikes  a 
balance  between  the  krwer  cartwn 
usage  rates  obtainable  with  longer 
contact  times  and  the  hij^  capital 
costs  necessary  to  obtam  the  longer 
contact  times  by  increasing  contractor 
sire.  Long  contact  times  also  increase 
the  preloading  of  natural  organics  which 
may  actually  increase  carbon  -usage 
rates  somewhal  Tte  modeL  whidi  was 
used  to  develop  costs  in  the  proposal, 
considered  cost  for  EBtJTs  of  7.5  and 
12.5  minutes.  A  7.5-minute  design  FSCT 
was  selected  for  the  proposal  as  a 
reasonable  time,  based  upon  peer 
review. 

However,  based  on  this  comment  and 
the  study  by  Adams  and  Clark 
(JAWWA  1989).  EPA  decided  to  revise 
the  contact  time.  The  EBCT  was  revised 
to  10  minutes  at  design  flow  using  the 
Adams  and  Clark  model,  which  provide 
a  more  complete  and  accurate  estimate 
of  costs.  The  le-minute  contact  time  at 
design  flow  resulted  in  average  flows 
above  15  minutes  for  all  12  system  siies. 
and  three  minutes  shorter  at  the  90 
percentile  level.  Designing  a  12-minute 
contact  time  for  a  90  percentile  flow  rate 
for  each  system  size  resulted  in  very 
short  design  contact  time  for  the  smaller 
systems. 

GAC  costs  as  presented  in  Table  21  of 
today's  rule  increased  from  those 
presented  in  Table  27  of  the  proposal  as 
a  result  of  (1)  differences  in  the  cost 
eqaatioM  between  the  CWC  model  uaed 
in  the  proposal  and  the  Adams  and 
Clark  model  used  in  this  rule;  (2)  the 
costs  for  oarboB  storage  labor  and  water 
lequireroeats  for  on-site  carbon 
transport  were  included  in  the  revised 
costs;  and  (3)  the  design  EBCT  in  the 
revised  costs  was  10  minutes,  which 
required  a  larger  facility,  resulting  in 
larger  capital  costs,  than  did  the  7.5- 
minute  EBCT  in  the  proposal.  The 
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increases  ranged  from  $2  to  $6/ 
household/year  (a  25  to  75  percent 
increase)  for  large  systems  to  $300  to 
$310/household/year  (a  46  to  55  percent 
increase]  for  smaller  systems.  It  is 
significant  that  differences  between 
models,  rather  than  the  increase  in 
EBCT,  caused  most  of  the  cost  increase. 
In  calculations  for  0.1  and  0.45  lb/1,000 
gal  carbon  usage  rates,  the  differences 
between  models  resulted  in  total 
production  cosj  increases  of  21  to  44 
percent  for  large  systems  and  38  to  53 
percent  for  small  systems.  However, 
changing  the  contact  time  alone  from  7,5 
to  10  minutes  resulted  in  only  a  change 
of  12  percent  for  large  systems  and  5 
percent  for  small  systems. 

(7)  Carbon  Usage  Rates 

Two  commenters  pointed  out  that  due 
to  the  presence  of  background  organics 
the  carbon  usage  rate  (CUR]  obtained 
from  distilled  water  isotherm  data  is 
smaller  than  that  obtained  from  full- 
scale  testing  with  natural  water.  The 
concern  was  that  costs  of  carbon 
replacement  and  regeneration  would  be 
much  higher  In  actual  practice  than 
those  calculated  in  theory  using  the 
lower  CUR.  The  mass  transfer  model 
EPA  used  to  develop  CURs  was  the 
constant  pattern  homogeneous  surface 
diffusion  model,  which  uses  distilled 
water  isotherm  parameters  and  kinelit 
coefficients  determined  using  literature 
correlations. 

Section  4  of  the  T  &  C  document  lists 
CURs  adjusted  for  background  organics 
in  natural  waters  by  'i«ing  an 
adjustment  coefficient  derived  from  a 
linear  regression  of  data  points.  This 
adjustment  reflects  a  ratio  of  field  to 
model  CUR  as  a  function  of  model  CUR. 
This  coefficient  was  developed  after  the 
May  22, 1989  proposal  and  improves  the 
utility  of  the  model.  This  improved 
model  is  used  as  the  basis  for  the  costs 
in  today's  rule. 

EPA  is  aware  that  the  correlation 
between  costs  and  CURs  is  not  as  good 
for  the  well-adsorbed  compounds  such 
as  the  pesticides,  typically  with  low 
CURs.  Additional  field  data  are  needed 
in  this  area.  However,  costs  are  very 
insensitive  to  changes  in  the  CURs  of 
O.S-0.1  lb/1,000  gallons.  Most  of  the 
pesticides  in  question  have  low  CURs 
Adams  and  Clark  (1989]  observed  that 
"there  is  only  a  small  gradual  increase 
in  cost  between  a  two-year  and  a  six- 
month  reactivation  frequency." 
Therefore,  even  though  more  data  would 
be  useful.  EPA  believes  that  overall 


costs  for  removal  of  the  well-adsorbed 
compounds  would  not  be  greatly 
affected,  if  at  all.  Because  the  prediction 
is  only  as  good  as  the  uniformity  of  the 
water,  the  effect  of  the  organic  matrix 
on  the  carbon  will  change  as  the  matrix 
changes  in  the  influent  water,  despite 
accurate  scale-ups  at  specific  points  in 
time.  GAC  adsorption  behavior,  and 
therefore  the  CUR,  tj'pically  varies 
among  different  water  matrices  with  the 
same  contaminant  and  operating 
conditions.  For  the  well-absorbed 
compounds,  longer  contact  times  and 
higher  costs  typically  result  from  the 
impact  on  CURs  due  to  the  adsorption 
sites  deeper  in  the  bed  being  occupied 
by  natural  organics  that  interfere  with 
SOC  adsorption. 

5.  Determination  of  MCLs  (FeasibiUty 
and  Cost) 

EPA  proposed  MCLs  for  36  chemicals 
based  upon  an  analysis  of  several 
factors,  including: 

(1)  The  effectiveness  of  BAT  in 
reducing  contaminant  levels  from 
infiuenl  concentrations  to  the  MCLG. 

(2)  The  feasibility  (including  costs)  of 
applying  BAT.  EPA  considered  the 
availability  of  the  technology  and  the 
costs  of  installation  and  operation  for 
large  systems  (serving  more  than  100,000 
people). 

(3)  The  performance  of  available 
analytical  methods  as  reflected  in  the 
PQL  for  each  contaminant.  In  order  to 
ensure  the  precision  and  accuracy  of 
analytical  measurement  of  contaminants 
at  the  MCL,  the  MCL  is  set  at  a  level  no 
lower  than  the  PQL. 

After  taking  into  account  the  above 
factors,  EPA  then  considered  the  risks  at 
the  MCL  level  for  the  EPA  Group  A  and 
B  carcinogens  to  determine  whether 
they  would  be  adequately  protective  of 
public  health.  EPA  considers  a  target 
risk  range  of  10"*  to  10"*  to  be  safe  and 
protective  of  public  health  when 
calculated  by  the  conservative  linear 
multistage  model.  The  factors  EPA  used 
in  its  analysis  are  summarized  in  tables 
22  and  23  for  the  Category  I  and 
Category  II  and  III  contaminants, 
respectively. 

a  Inorganic  Contaminant  MCLs.  The 
MCLs  for  the  inorganic  contaminants 
promul^iated  today  are  at  the  same  level 
as  those  proposed  in  May  1989  (see 
table  1)  EPA  is  reproposing  the  MCL  for 
barnim  due  to  changes  in  the  MCLG. 
The  MCL  for  each  inorganic 
contaminant  is  also  at  the  same  level  as 
the  promulgated  MCLG  for  each 


contaminant.  EPA  has  determined  that 
each  inorganic  MCL  has  one  or  more 
BATs  to  reduce  contaminant  levels  to 
the  MCLG,  and  that  the  BAT(8)  is 
feasible  (as  defined  by  the  Act), 
analytical  methodologies  are  available 
to  ensure  accurate  and  precise 
measurement  for  each.MCL,  and  each 
MCL  adequately  protects  public  health. 
Consequently,  the  MCLs  (except  for 
barium)  are  promulgated  as  proposed. 

b.  Synthetic  Organic  Contaminant 
MCLs 

(1)  Category  I  Contaminants 

EPA  considered  the  same  factors  in 
determining  the  proposed  MCLs  for 
Category  I  contaminants  as  for  Category 
II  and  III  contaminants.  However,  the 
proposed  MCLGs  for  Category  I 
contaminants  are  zero,  a  level  that  by 
definition  is  not  "feasible"  because  no 
analytical  method  is  capable  of 
determining  whether  a  contaminant 
level  is  zero.  The  lowest  level  that  can 
be  reliably  measured  is  the  PQL  As 
described  above.  EPA  calculated  PQLs 
for  the  SOCs  based  on  WS  studies  20- 
25. 

In  most  cases,  the  PQL  is  identical  to 
that  proposed  in  May  1989.  In  the  case 
of  toxaphene,  EPA  lowered  the  PQL 
based  upon  the  WS  studies.  The  MCL 
for  toxaphene  is  changed  from  0.005  to 
0.003  mg/1.  Results  of  WS  studies  20-25 
indicate  that  the  PQL  for 
pentachlorophenol  should  be  set  at  0.001 
mg/l  rather  than  the  proposed  0.0001 
mg/l  level.  Consequently.  EPA  is 
reproposing  the  MCL  for 
pentachlorophenol  at  the  revised  PQL. 
This  issue  is  discussed  more  fully 
elsewhere  in  today's  Federal  Register 
reproposing  the  pentachlorophenol 
MCL.  Because  the  PQL  for  toxaphene 
represents  the  lowest  level  feasible.  EPA 
is  promulgating  this  MCL  at  a  level 
equal  to  the  PQL. 

In  the  May  proposal,  EPA  estimated 
the  PQL  for  EDB  as  fiv    times  the  MDL. 
Results  of  WS  studies  22-25  confirm  that 
EDB  can  reliably  be  detected  at  0.00005 
mg/l.  Consequently,  the  MCL  is 
promulgated  as  proposed. 

EPA  also  calculated  the  per  capita 
costs  for  large  systems  to  remove  the 
SOC  contaminants  to  or  below  the  MCL 
using  GAC  or  PTA.  These  costs  range 
from  $10.00  to  $44.00  per  household  per 
year.  EPA  believes  these  costs  are 
reasonable  and  promulgates  the  MCLs 
at  the  levels  listed  in  Table  22, 
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Table  21  .—GAC  and  Packed  Couimn  Costs  to  Remove  SOCs 

IS/taMMhBkl/yiK) ' 


Compound 


VdattoSOOK 

ci»-l^-Dichloroethytene 

DtbromocMoropropan*  (DBCP) . 

o-Oichlorobenzane — 

\^-actJicn^rapm\e . 

Ethylb»iH»n»_ 

Ethytana  abmnde  (EDB) 

Manochloratwnzerw..- - 

Styrena 

TalBctiloroaChyiBnfl 

Toluene 

tran»-l  ,2-Ciiohlo)oettiylene 

<ylanat: 

m-Xytene 

Q-Xvtenft ■-..».—.«««. i'l '-   - 

p-XylecM - 

NonA/oletile  SOCe: 

AlKjNor 

AWcerb  (euttoidde  &  aultene) ... 

ASrtzine- 

Cwtwfuran 

CUwdane < 

2,4-D 


Cartm 
usage  rate  ■ 


GAC 


PTA 


Small' 


Medum* 


Large* 


Small' 


0.9966 

$950 

.0448 

910 

.1234 

930 

.3867 

930 

.1687 

930 

.1453 

930 

.1930 

930 

.0605 

910 

.1144 

930 

.3050 

950 

.3793 

950 

.2148 

930 

.3619 

950 

.3718 

850 

Heptachlor 

Heptachlor  epoxide., 

Lindane 

Methoxychlof .  .-..«»* 
PC8a 


PentachlorophencA . 


2,4.5-TP{aiMB0. 


.0371 
.1032 
U)543 
J0670 
.0378 
.1224 
.0556 
.0271 
.0203 
.2137 

.oa2e 

.0883 
.0432 
.0818 


910 
930 
9U) 
9t0 
9U) 
830 
918 
810 
910 
8t0 
010 
■910 
910 
810 


$76 
38 

51 
51 
51 
61 
51 
36 
51 
76 
76 

51 
7« 
7« 

36 
51 
28 

36 
36 

51 
96 
36 
36 
51 
.36 
36 
36 
■36 


Medium* 


Large* 


Pefcent 

removal  • 


_L 


S19 
10 
IS 
14 
14 
U 

to 

u 

18 

ta 
u 

48 

40 
44 
40 
40 
40 
14 
N 
10 
10 
M 
40 
16 
18 
10 


$140 
325 
325 
400 
440 
240 
480 
480 
430 
450 
430 

440 

440 
440 


N/A 
N/A 
M/A 

N/A 

N/A 


$11 
80 
60 
47 
40 
23 
42 
43 
0 
42 
0 

40 
40 
40 


$7 
41 
41 
42 

7 

n 

■% 

8 

« 
« 
« 

7 

7 
7 


90 
90 
90 
03 
9! 
90 
80 
00 
•0 
«K7 


>  Coeis  mdyde  amoftoed  capital  and  annual  operation  and  7»«"2??Sf ' 
«  PewantiewpwtolTpmHMBdmom  iiUKiBWt  tei^ete  to  at  or  belew  l>a  yCL 
I  TOO  TablB  4-A,  Taahnokvr«nd  Coet  daoMnaNL 


'^tSSTi^^pi^'^JSr^;^^  to  25.000  per^o*  large  '^^J^Z^!:^'!Z  '"^"^  "^^  »/t«u«^/,«.r. 

ProdolSf^hSS^I^,^!.  Wil»  tWhn  ^SThSSehoW  per  yearlU.  8  ct/l  ,000  oa»or«=».OOnKH»ehoW  per  rw- 

Table  22.— MO.  frnttysn  for  Catbbory  S  SOCs 


«x 


AlacNor., 
ChiordaM. 


D8iioimuHuiut<ugane  tuaCh.. 
1.2-1 


Ethylene  dibromide  (EOQ 


HeptacNor 

HeptacMor  epoxide .._ -. 

PttiilauHwMKwwol  * 

PolyahlailnaM  bOhenylB. 
Tetraohkxoetfviaae 


MCLG> 
<mg/l) 


Toxaphene.. 


MCX<nv/f) 


0.002 
.002 
.8002 


.0004 
.t)002 
.001 
J»05 

.005 
.003 


KUtm^ff) 


OJMt 
.002 
.0002 
.80S 

J08005 
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.0002 

.001 

.0005 

.005 

.003 


Amuri  tauaehold  aa«* 


10 


GNC 


PT» 


4  risk 
(reg/Q 


S\MD 

1CiX) 
lO.tX) 

-w.«o 

MilO 

401)0 
tO.W 
10.00 
lOSO 
14.00 
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»«4;00 

17.00 
16.00 
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0,04 
JCS 
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JOS 

•OtJOOO* 
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0.0004 

003 

00005 

OW 

KDB3 


WaiBl25 

nek. 
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'  EPA  policy  la  that  tor^Ctiiory  <  coi<aii*>iHB  the  MCL6  18  jerp. 

•For  large  »eit»oeay«tenia«eiv»nD>l.00a000  people.  __,..«_   ^^  ,«,, 

•  PropoMd  MaG  wdlScL  1e^.EWk  Intendt  to  promulgate  a  final  Ma  tjy  July  1991. 


(2)  Category  II  and  III  ContamiaanU 

For  the  Category  H  and  IE 
contaminants  listed  in  table  23,  each  of 
the  MCLs  was  proposed  equal  to  Its 
proposed  MCLG.  Because  MCLGs  for 
methoxyChlor,  styrene.  and  toluene 
changed  from  the  levels  proposed  in 
May  1989,  as  discussed  above,  the  MCLs 
also  changed.  The  MCL  for 
methoxychlor  changed  from  0.4  to  D.04 


mg/l;  atyrene  chaaged  from«i»5/0.1  to 
0.1;  and  tolueae  chained  freni  2  te  1  rog/ 
1.  Each  changed  MCL  is  based  on  a 
reassessment  of  the  heahh  data  ae 
discussed  above. 

Although  PQLa  far  2<4-D, 
methoxychlor,  Aad  2.4  5-TP  <ihar\ge  from 
the  levels  listed  ia  the  May  1988 
proposal.  «ach  is  bek>w  the  MCLs 
promulgated  today  axul,  canse^uoUly, 
does  Bot  inpact  ^ese  MCLa. 


Section  14X2  of  the  SDWA  requffes 
EPA  to  set  MCLs  as  cloRe  to  the  MCLGs 
as  is  feasible  (taking  costs  into 
consideration).  EPA  beJaeves  that  it  is 
feasible  to  set  the  MCLs  at  the  MCLGs 
becaase  {1}  tfae  PQL  for  ead> 
coDtaminant  is  at  or  below  the  level 
established  by  &e  MCLG;  (2]  BAT  caa 
remove  eack  tx)BtanM»ant  Xo  a  level 
eqaal  to  or  beiow  the  MCLG;  and  P)  the 
annuai  bousebdd  cost  to  inetaU  BAT  ia 
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large  syitems  is  a  maxiinum  of  $19.00 
per  household  per  year  and  generally 


around  or  below  $1000  per  household 
per  year.  EPA  believes  that  these  costs 


are  affordable  for  large  systems. 


Table  23  — MCL  Analysis  for  Category  II  and  III  SOCs 


SOC  conuminairt 


Aidtowt  • 

Mitotrt}  vuMoiid§  * ..««..««..«.»»..»»...»« .*«.«»»«,..»..»».** 

Wkcmt  •uHon*  • 

AJittns „..»..».»..» M.......»*»M««»...»»*«.m».>*<»>»<*»—~».- 
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o-OicNorabannna ~- — 

0M-i.2~LW,iNuiUOTnyisn9  .....«».»««.**.■..»•.». «.««,«,........««.........«„--«...— 

»w»-l.2-OicNore*hvt»n« 

2.4^ 

EthylMnzan* 

UndvN 

u^y«^xtfy^)4)^«fff«^  ™™......„.,.....„....._._.._._..__~. 

Styrww - . 

To*u«n« 

Z4.5-TP  (S<Mk) ™_™_-_ 

Xy4w«t(loM) - 

■  For  liraa  wrten  lytlwnt  Mrving  >  i.OOO.OOO  p«opi« 

•  PrepOMd  MCLQ  «id  MCL  lavalt.  EPA  mtends  to  promulgate  final  l«vets  by  Juty  1991. 


MCLG 
(mg/l) 


0.001 

.001 

.002 

.003 

.04 

.6 

.07 

.1 

.07 

.7 

.0002 

.04 

.1 

.1 
1 

.05 
10 


MCL(mg/ 
I) 


0.003 

.003 

.003 

.003 

.04 

.6 

.07 

.1 

,07 

.7 

.0002 

.04 

.1 

.1 
1 

05 
10 


POL(mg/ 
I) 


0.003 
.003 
.003 
.001 
.007 
.005 
.005 
.005 
.001 
.005 
.0002 
.001 
.005 
.005 
.005 
.005 
.005 


Annual  houMhold 
costs  using  BAT  ■ 


GAC 


$10.00 
14.00 
14.00 
10.00 
10.00 
14.00 
19.00 
19.00 
14.00 
14.00 
10.00 
14.00 
14.00 
10.00 
19.00 
10.00 
19.00 


PTA 


$4.00 
7.00 
6.00 


7.00 
9.00 
B.00 


e.oo 


C.  Treatment  Technique  Requirements 

The  principle  sources  of  acrylamide. 
epichlorohydrin,  and  styrene  in  drinking 
water  are  impurities  in  water  treatment 
chemicals  and  surfaces  in  contact  with 
drinking  water. 

Because  no  standardized  analytical 
methods  are  available  for  acrylamide 
and  epichlorohydrin  at  low  levels  in 
drinking  water,  EPA  proposed  a 
treatment  technique  for  acrylamide  and 
epichlorohydrin  and  provided  guidance 
for  styrene. 

EPA  proposed  to  limit  the  allowable 
monomer  levels  in  products  used  during 
water  treatment,  storage,  and 
distribution.  These  levels  are: 

Acrylamide:  0.05  precent  acrylamide 
in  polyacrylamide  dosed  at  1  ppm. 

Epichlorohydrin:  Q.0\.  percent  residual 
epichlorohydrin  concentration  dosed  at 
20  ppm. 

Styrene:  1  ppm  styrene  in  styrene 
copolymers  used  as  direct  additives  and 
as  resin.  Also,  MQj  were  proposed  at 
0.005  mg/l  (as  Category  I)  and  0.1  mg/l 
(as  Category  11]. 

Under  the  proposed  rule,  a  water 
system  using  a  product  containing 
acrylamide  and  epichlorohydrin  must 
certify  to  the  State  that  the  amount  of 
residual  monomer  in  the  polymer  and 
the  dosage  rate  would  not  cause  the 
concentration  in  finished  water  to 
exceed  the  specified  level. 

Summary  of  Comments:  EPA  received 
25  comments  on  the  proposal  relating  to 
these  chemicals.  All  but  six  commenters 
were  generally  supportive  of  the 
proposal.  Three  commenters  supported 
the  approach  adopted  by  EPA.  Among 


the  comments  received.  22  were  on 
acrylamide,  21  on  epichlorohydrin  and  5 
on  styrene 

Most  commenters  expressed  concern 
that  the  language  in  the  proposal  does 
not  clarify  who  does  the  testing  for 
monomer — the  water  system  or  the 
manufacturer.  It  was  suggested  that  the 
language  state  that  in  annual 
certification  to  the  States,  water  systems 
can  rely  on  manufacturer's  certification. 
The  commenters  overwhelmingly 
opposed  the  idea  of  water  systems 
performing  the  test  for  residual 
monomer. 

Today's  rule  is  modified  to  make  it 
clear  that  a  water  system  does  not  need 
to  test  for  monomers.  A  water  system 
can  either  test  or  rely  on  manufacturer's 
certification  or  on  third-party 
certification,  whichever  mechanism  the 
State  is  willing  to  accept. 

Nine  commenters  suggested  that  the 
issue  of  monomers  in  treatment  and 
distribution  aids  should  be  handled 
either  by  the  States  through  a  third- 
party  certification  program  or  through 
federal  labeling  requirements. 

Under  the  SDVVA,  EPA  can  establish 
and  enforce  maximum  contaminant 
levels  or  treatment  requirements  but 
does  not  have  the  authority  for 
establishing  labeling  requirements  for 
proprietary  products.  As  stated  above,  a 
water  system  can  either  test  the  product 
or  rely  on  the  manufacturer's 
certification  or  on  third-party 
certification  (eg.,  National  Sanitation 
Foundation  (NSF]),  whichever 
mechanism  the  State  is  willing  to  accept. 


One  commenter  suggested 
establishment  of  MCLs  for  these 
chemicals.  Since  no  analytical  methods 
(EPA-approved  or  otherwise)  are 
available  for  analysis  of  low  levels  of 
acrylamide  and  epichlorohydrin  in 
drinking  water,  however,  establishment 
and  enforcement  of  an  MCL  would  be 
impractical.  Therefore.  EPA  has 
proposed  a  treatment-related 
requirement  rather  than  an  MCL. 
Furthermore,  EPA  feels  that  the 
proposed  treatment-related  approach  is 
a  valuable  preventive  measure  for 
drinking  water  contamination. 

One  commenter  felt  that  there  is  no 
factual  or  procedural  basis  for  regulating 
styrene.  This  commenter  offered  two 
supporting  reasons:  (1)  Two 
manufacturers  looked  for  styrene  in  ion 
exchange  resins  but  did  not  find  any 
(sensitivity  of  the  method:  1  ppb);  and 
(2)  styrene  containing  polymers  and  co- 
polymers are  subject  to  the  third-party 
certification  program  which  should  be 
able  to  ensure  safety. 

According  to  the  information 
available  to  EPA,  styrene  is  present  at 
low  levels  in  styrene  copolymers 
intended  for  use  in  water  treatment  as  a 
secondary  direct  additive.  This, 
combined  with  the  fact  that  styrene  is  in 
wide  industrial  use  and  has  been  found 
in  22  hazardous  waste  sites  listed  on  the 
National  Priority  List,  indicates  that .. 
can  be  anticipated  to  occiu'  in  drinking 
water.  National  Organics 
Reconnaissance  Survey  (NORS) 
detected  styrene  in  the  water  of  three  of 
eight  cities  monitored. 
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One  commenter  believed 
epichlorohydrin  should  not  be  allowed 
in  flocculating  agents  for  drinking  water 
as  it  is  a  powerful  contact  mutagen. 
With  the  proposed  treatment 
requirement,  nominal  epichlorohydrin 
concentration  in  drinking  water  would 
be  0.0022  mg/l.  The  upper  bound 
lifetime  cancer  risk  at  this  concentration 
is  calculated  to  be  6  x  10"'.  This  is  an 
extremely  low  risk  considering  that  the 
use  of  epichlorohydrin  polymers  and  co- 
polymers is  widespread  and  highly 
desirable  because  these  materials  are 
effective  in  removing  other  drinking 
water  contaminants. 

ConsequenUy.  with  the  modification 
as  noted  above,  the  treatment  technique 
requirements  for  acrylamide  and 
epichlorohydrin  are  promulgated  as 
proposed.  The  guidance  for  stjxene  is 
finalized  as  proposed. 

D.  Compliance  Monitoring 
Requirements 

1.  Introduction 

The  proposed  compliance  monitoring 
requirements  (54  FR  22062)  included 
specific  monitoring  requirements  for 
inorganic  contaminants  (barium, 
chromium,  cadmium,  mercury,  and 
selenium);  nitrate/nitrite;  asbestos; 
volatile  organic  contaminants  (VOCs); 
and  pesticides /PCBs.  EPA  did  not 
propose  compliance  monitoring 
requirements  for  acrylamide  and 
epichlorohydrin  because  adequate 
analytical  methods  did  not  exist  for 
these  contaminants  at  low  levels  in 
drinking  water. 

EPA  proposed  that  all  community  and 
non-transient  water  systems  comply 
with  the  monitoring  requirements  for  all 
contaminants  (except  acrylamide  and 
epichlorohydrin)  because  of  long-term 
chronic  exposure  of  these  system's 
consumers.  Transient  non-community 
water  systems  were  required  to  comply 
with  the  requirements  for  niti-ate/nitrite 
only  because  of  the  acute  nature  of 
exposure  of  these  chemicals.  The 
compliance  monitoring  requirements 
that  EPA  is  promulgating  today  are  the 
minimum  necessary  to  determine 
whether  a  public  water  supply  delivers 
drinking  water  that  meets  the  MCLs. 
Though  MCLGs  and  MCLs  are  being 
reproposed  for  aldicarb,  aldicarb 
sulfoxide,  aldicarb  sulfone,  barium,  and 
pentachlorophenol,  EPA  anticipates 
these  will  be  promulgated  by  July  1991. 
EPA  believes  that  whatever  level  is 
promulgated  for  aldicarb,  aldicarb 
sulfoxide,  aldicarb  sulfone,  barium,  and 
pentachlorophenol  would  not  affect  the 
monitoring  requirements.  ConsequenUy, 
the  requirements  promulgated  today 
also  apply  to  aldicarb,  aldicarb 


sulfoxide,  aldicarb  sulfone.  barium,  and 
pentachlorophenol. 

The  monitoring  requirements  that  are 
promulgated  today  generally  follow  the 
three-tier  approach  first  outlined  on 
October  5. 1983  (48  FR  45502).  Niti-ate  is 
the  only  contaminant  promulgated  today 
that  falls  in  Tier  I.  The  remaining 
contaminants  are  regulated  as  Tier  II 
contaminants,  a  status  that  allows 
States  the  discretion  to  increase  or 
decrease  monitoring  based  upon 
established  criteria  and  site-specific 
conditions.  Because  of  the  low 
occurrence  of  nitrite  at  levels  above  the 
MCL.  EPA  has  placed  nitrite  in  Tier  II  in 
this  rule. 

In  developing  the  compliance 
monitoring  requirements  for  these 
contaminants,  EPA  considered  (1)  the 
likely  source  of  drinking  water 
contamination,  (2)  differences  between 
ground  and  surface  water  systems,  (3) 
how  to  collect  samples  that  are 
representative  of  consumer  exposure,  (4) 
sample  collection  and  analysis  costs,  (5) 
the  use  of  historical  monitoring  data  to 
identify  vulnerable  systems  and 
subsequentiy  specify  monitoring 
requirements  for  vulnerable  systems,  (6) 
the  limited  occurrence  of  some 
contaminants,  and  (7)  the  need  for 
States  to  tailor  monitoring  requirements 
to  system-  and  area-specific  conditions. 

Although  base  monitoring 
requirements  for  surface  and 
groundwater  systems  are  the  same  for 
all  contaminants  (except  inorganic  and 
nitrate/nitrite),  groundwater  systems 
will  qualify  more  frequenUy  for  reduced 
monitoring  and  return  more  quickly  to 
the  base  monitoring  requirements 
because  (1)  the  sources  and  mechanisms 
of  contamination  for  ground  and  surface 
water  systems  are  different,  (2)  the 
overall  quality  of  surface  waters  tends 
to  change  more  rapidly  with  time  than 
does  the  quality  of  ground  waters,  and 
(3)  seasonal  variations  tend  to  affect 
surface  waters  more  than  ground 
waters.  Spatial  variations  are  more 
important  in  ground  waters  than  in 
surface  waters  since  groundwater 
contamination  can  be  a  localized 
problem  confined  to  one  or  several  wells 
within  a  system.  Therefore,  monitoring 
frequency  is  an  important  factor  to 
determine  baseline  conditions  for 
surface  water  systems,  while  sampling 
location  within  the  system  generally  is 
more  important  for  groundwater 
systems.  Today's  monitoring 
requirements  generally  require  surface 
water  systems  to  monitor  at  an 
increased  frequency  for  longer  periods 
than  groundwater  systems. 

EPA  monitoring  requirements  are 
designed  to  ensure  that  compliance  with 


the  MCLs  is  met  and  to  efficienUy  utilize 
State  and  utility  resources.  EPA's  goal  in 
today's  rule  is  to  ensure  these 
monitoring  requirements  are  consistent 
with  monitoring  requirements 
promulgated  previously  by  EPA  and 
with  known  occurrence  trends.  The 
monitoring  requirements  promulgated 
today  focus  monitoring  in  individual 
public  water  systems  on  the 
contaminants  that  are  likely  to  occur,  an 
approach  that  includes: 

•  Allowing  States  to  reduce 
monitoring  frequencies  based  upon 
system  vulnerability  assessments  for  the 
SOCs  (VOCs  and  pesticides/PCBs) 
hsted  in  5  141.61(a)  and  (c)  and  for 

asbestos. 

•  Allowing  States  to  target  monitoring 
to  those  systems  that  are  vulnerable  to  a 
particular  contaminant. 

•  Allowing  the  use  of  recent 
monitoring  data  in  lieu  of  new  data  if 
the  system  has  conducted  a  monitoring 
program  generally  consistent  with 
today's  requirements  and  using  reliable 
analytical  methods. 

•  Encouraging  the  States  to  use 
historical  monitoring  data  meeting 
specified  quality  requirements  and  other 
available  records  to  make  decisions 
regarding  a  system's  vulnerability. 

•  Requiring  all  systems  to  conduct 
repeat  monitoring  unless  they 
demonstrate  through  an  assessment  or 
other  data  that  they  are  not  vulnerable. 

•  Designating  sampling  locations  and 
frequencies  that  permit  simultaneous 
monitoring  for  all  regulated  source- 
related  contaminants,  whenever 
possible. 

•  Elsewhere  today  in  the  Federal 
Register  EPA  is  proposing  changes  to 
the  monitoring  frequencies  that  were 
promulgated  July  a  1987  for  eight  VOCs. 
This  change,  when  final,  will  require  all 
VOC  sample  collection  for  the  10  VOCs 
in  this  rule  and  the  eight  VOCs  in  the 
July  8, 1987  rule  to  occur  at  the  same 
time. 

2.  Effective  Date 
In  the  May  22, 1989  Federal  Register 

Notice,  EPA  proposed  to  promulgate  the 
monitoring  requirements  under  section 
1445  within  30  days  of  promulgation 
because  section  1445  imposes  no 
limitations  on  when  monitoring 
requirements  would  be  effective.  After 
18  months,  the  compliance  monitoring 
requirements  would  be  effective  under 
section  1412.  The  MCLs  and  other 
requirements  would  continue  to  be 
promulgated  under  section  1412  and 
effective  in  18  months. 

Most  commenters  did  not  support 
making  the  requirements  effective 
within  30  days  citing  the  confusion 
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ud  "old"  rasuUtory 
nqalmBHita.  CMiar  oonuiMnten  dttd 
the  lack  of  kbaratnry  capacity  for  new 
aoaiytkal  mathods.  Theae  caramenten 
•tated  that  kbotatoriea  fnqaantiy  do 
not  Urvait  ta  capital  aqmpment  until  the 
rules  are  piaawlgatad:  oonaeiiaendy.  the 
la-BMolk  kad  tiaw  bafdre  analytia  mat 
be  coadnctad  ia  aaoaaaaiy.  Moat  States 
dted  their  inability  to  adopt  ragulatiooa 
in  leaf  tkaa  IS  oionlha  and  pointed  ont 
that  if  they  did  not  adopt  nyulatiant  by 
the  effectiva  data,  HPA  would  have 
primacy  for  tha  "ttaw"  lula  while  the 
State*  would  latain  pnmacy  for 
previona  ndea.  Tlia  queation  ai  who 
retain*  piteacy  could  potentially 
confute  water  systems.  One  commeater 
iodicatad  thai  proBiul§ating  mo&itohns 
rcqaiianaats  U  bayeod  the  intent  of 
section  1445.  Numarous  cunxnenters 
dted  the  impact  on  State  resources  to 
review  valnarabllity  asaesaoenta, 
enforcement,  reduced  monitoring 
dedsiona.  etc  aa  a  rationale  for 
allawiaa  Stataa  auffident  time  (i.&.  18 
monthsbefore  the  monitoring 
requirementa  arc  effective). 

After  reviewing  the  public  coaiments. 
EPA  agrees  thattnaie  is  the  potential  for 
confusion  in  moving  forward  the 
effective  date  for  monitariiig.  In 
additioB.  the  Agency  agrees  that 
implementation  problems  may  occur  in 
beginning  monitoring  early. 
Conaequently.  in  today's  action  EPA 
will  promulgate  tha  compliance 
monitoring  requirements  for  regulated 
substances  under  section  1412.  All 
monitoring  requirements  «vlll  be 
effective  18  months  after  promulgation. 
For  contaminants  that  have  existing 
regulatorr  requirements  (inorganics  and 
nitrate),  me  water  systems  must 
continue  to  comply  with  the  existing 
requirementa  mitll  they  are  superseded 
by  the  new  requirements. 

3.  Standard  Monitoring  Framework 

EPA  received  extensive  comments 
stating  that  the  proposed  monitoring 
requirements  are  complex  and  would 
lead  to  confusion  and  misunderstanding 
among  th«  public  water  utilitiefl,  and 
State  petsooneL  Commenters  also  dted 
the  lack  of  coordination  among  various 
regulationa.  Many  oommenters 
suggested  that  EPA  simplify,  coordinate, 
and  synchronixe  this  regulations  with 
previous  regulations.  In  response  to 
these  comments,  EPA  has  developed  a 
standard  oionitorlng  framework  to 
address  the  issues  of  complexity, 
coordination  of  monitoring  requirements 
among  various  regulations,  and 
synchronization  of  Bonitoring 
schedules.  This  framework  will  serve  as 
a  guide  for  future  soarca-related 
monitoring  laqairemeots  adapted  by  the 


Agaocy.  The  framework  was  developed 
based  on  the  proposed  requirements,  the 
optiona  and  requests  for  comments  EPA 
dkcusaed  in  the  proposal  and  the 
comaanta  received  by  EPA. 

EPA  believes  that  the  framework  will 
in  large  oiaasure  address  the  comments 
that  recommended  that  reducing 
complexity,  synchronizing  monitoring 
schedules,  standardizing  regulatory 
requirements,  and  giving  regulatory 
flexibility  to  States  and  systems  to 
manage  monitoring  programs.  EPA 
believes  these  change*  have  the 
potential  to  redxice  costs  by  combining 
monitoring  requirements  (including 
vulnerability  assessmertsl  for  several 
regulations  on  the  same  schedule  and 
promote  greater  voluntary  compliance 
by  nmplihed  and  standardized 
monitoring  requirements. 

This  framework  will  first  be  used  in 
today's  regulation.  EPA  intends  to  apply 
this  framework  to  future  requirements 
for  Bourc»-related  contamination  (i.e., 
VOCs.  inorganics,  pesticides,  and 
radkMMidides). 

Use  of  the  framework  envisions  a 
cooperative  effort  between  EPA  and 
States.  The  monitoring  requirements 
promulgated  today  are  the  minimum 
federal  requirements  necessary  to 
ascertah)  systems'  compliance  with  the 
MGLs.  In  some  cases.  States  will 
increase  the  monitoring  frequencies 
above  the  federal  rainimums  to  address 
site-specific  conditions. 

For  aU  contaminants  contained  in 
today's  rule,  minimum  (or  base) 
monitoring  requirements  may  be 
increaaed  or  decreased  by  States  based 
upon  prior  analytical  results  and/or  die 
results  of  a  vulnerability  assessment. 
The  monitoring  requirements  outlined 
today  follow  to  a  large  extent  the 
requirements  proposed  on  May  22, 1999. 
In  the  May  proposal  EPA  stated  as  a 
goal  to  efffciently  utilize  State  and  utility 
resources  and  be  consistent  with 
monitoring  requirements  previously 
promulgated  by  EPA.  EPA  believes  that 
today's  requirements  meet  that  goal. 

a.  Three-,  Six-,  and  Nine-Year  Cycles. 
In  order  to  standardize  monitoring 
cydes  in  this  regulation  (and  in  future 
regulations),  EPA  is  establishing  nine- 
year  compUance  cycles.  Each  nine-year 
compliance  cycle  consists  of  3  three- 
year  compliance  periods.  All  compliance 
cycles  and  |>«riod8  run  on  a  calendar 
year  basis  (i.e..  January  1  to  December 
31).  This  regulation  establishes  the  Rrst 
nine-year  compliance  cycle  beginning 
January  1, 1989  and  en<^ng  December  31, 
2001;  the  second  cyde  beginning  January 
1,  2002  and  ending  December  31.  2010; 
etc.  (see  (  141.2— Definitions).  Within 
the  first  nine-year  compliance  cycle 


(1993  to  2001],  the  first  compliance 
period  begins  January  1, 1903  and  ends 
December  SI,  1966;  the  second  begins 
January  1. 1996  and  ends  December  31. 
1998;  and  the  third  begins  January  1, 
1996  and  ends  December  31,  2001.  EPA 
in  this  regulation  is  also  requiring  that 
initial  monitorii»g  (defined  aa  the  first 
full  three-year  compliance  period 
beginning  18  months  after  the 
promulgation  date  of  a  rule)  must  begin 
in  the  first  full  compliance  period  after 
the  effective  date.  For  today's 
regulation,  the  effective  date  is  July  30, 

1992.  Since  the  next  full  three-year 
compliance  period  begins  January  1, 

1993,  the  initial  monitoring  period  for 
today's  regulation  occurs  in  the 
compliance  period  1993-1995. 

b.  Base  Monitoring  Requirements.  In 
order  to  standardize  the  monitoring 
requirements,  EPA  has  established  base 
(or  minimum)  monitoring  frequendes  for 
all  systems  at  each  sampling  point. 
These  base  monitoring  frequencies 
apply  to  all  community  and  non- 
transient  water  systems.  In  cases  of 
detection  or  non-comphance.  EPA  has 
specified  increased  monitoring 
frequendes  from  the  base.  These 
increases  are  explained  below.  Systems 
will  also  be  abl^  to  decrease  monitoring 
frequencies  from  the  base  requirements 
by  obtaining  waivers  from  the  State 
where  a  Stat*  permits  such  waivers. 
Decreases  from  base  monitoring 
requirements  through  waivers  are 
discussed  in  general  under  th*  section 
on  decreased  monitoring  and  in  the 
discussion  of  monitoring  frequency  for 
each  dass  of  contaminants. 

In  most  cases,  these  increased  or   . 
decreased  frequendes  in  most  cases  are 
similar  to  the  frequendes  proposed  in 
May  1989.  Specific  change*  are 
discussed  below  under  each 
contaminant  group. 

Inorganic  contaminant  base 
requirements  are  the  same  as 
proposed— one  sample  at  each  sampling 
point  every  three  years  for  groundwater 
systems  and  annually  for  surface  water 
systems.  Modification  of  base 
requirements  for  VOCa  is  discussed 
below  in  the  section  on  VOC  monitoring 
frequency. 

For  asbestos  and  pesticides.  EPA 
proposed  that  monitoring  was  not 
required  unless  the  State  determined 
that  the  system  was  vulnerable  based 
upon  a  State-conducted  assessment. 
States  were  required  to  complete  all 
assessments  within  18  months  of 
promulgation,  ff  the  State  determined 
that  a  system  was  vulnerable  to 
pesticldes/PCBs.  systems  were  required 
to  monitor  on  a  three-  or  five-year 
schedule  depending  upon  system  size 
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and  whether  contaminants  were 
detected.  For  systems  vulnerable  to 
asbestos  contamination,  repeat 
monitoring  frequendes  for  asbestos  of 
every  three  years  generally  were 
required  based  upon  ground /surface 
water  distinctions  and  the  analytical 
result  of  the  initial  sample. 

The  May  1989  notice  also  included  an 
alternative  monitoring  scheme  which 
would  require  all  CWSs  and  non- 
transient,  non-community  water  systems 
(NTWSs)  to  monitor  for  asbestos  and 
pestiddes/PCBs  at  specified  (base) 
frequendes.  Most  comments  EPA 
received  opposed  a  round  of  initial 
monitoring  by  all  systems.  These 
commenters  cited  the  lack  of  occurrence 
of  pesUcides/PCBs  in  drinking  water 
and  the  expense  of  monitoring, 
particularly  for  asbestos.  Several 
commenters  questioned  the  availability 
of  sufficient  laboratory  capacity. 

According  to  the  proposed  rule,  if 
States  did  not  conduct  a  vulnerabihty 
assessment  for  any  one  of  the  80,000 
water  systems  within  18  months  and 
determine  system  vulnerability,  then  the 
system  was  deemed  to  be  not  vulnerable 
and  would  not  be  required  to  monitor. 
EPA's  evaluation  of  the  comments 
revealed  that  States,  in  particular, 
believed  that  their  ability  to  conduct  all 
vulnerability  assessments  within  18 
months  would  be  limited  because  of 
resource  constraints  on  funds  and  staff. 
Most  States  that  commented  cited  this 
resource  shortfall  as  a  major 
impediment. 

After  reviewing  and  evaluating  the 
comments,  EPA  is  adopting  the 
alternative  monitoring  approach 
discussed  in  the  proposal  for  asbestos, 
pesticides/PCBs.  and  unregulated 
contaminants.  EPA  is  making  this 
change  for  several  reasons.  First,  EPA 
believes  requiring  all  systems  to  monitor 
for  pesticides/PCBs  and  asbestos  is 
more  protective  of  health  because 
systems  will  be  required  to  monitor  if  a 
vuhierability  assessment  is  not 
conducted.  Second,  after  reviewing  the 
comments,  EPA  believes  that  the 
proposed  rule  was  deficient  in  not 
considering  the  inability  of  States  to 
conduct  vulnerability  assessments 
within  18  months.  This  change  in  today's 
rule  creates  an  enforceable  requirement. 
Finally.  EPA  believes  the  impact  of 
requiring  a  system  to  monitor  for  a 
particular  contaminant  or  not,  is  the 
same  under  the  proposed  scheme  and 
today's  requirements — provided  a 
vulnerability  assessment  is  conducted 
and  a  waiver  is  granted. 

EPA  has  combined  the  above  change 
with  the  provision  that  systems  may 
conduct  die  vulnerability  assessment 
and,  at  the  State's  discretion,  obtain  a 


waiver  (see  waiver  discussion  below). 
EPA  has  shifted  the  responsibility  to 
conduct  vulnerability  assessments  from 
States  to  systems  because  the 
vulnerability  assessment  is  a  monitoring 
activity  that  historically  has  been  a 
system  responsibihty.  Each  individual 
system  can  dedde  whether  to  conduct  a 
vxilnerability  assessment  (rather  than 
monitor)  based  on  cost  previous 
monitoring  history,  and  coordination 
with  other  vulnerability  type 
assessments  (i.e..  sanitary  surveys, 
Wellhead  Protection  Assessments).  In 
addition,  because  of  States'  indicated 
resource  shortfalls,  vulnerability 
assessments  would  not  occur  in  many 
States.  Though  EPA  permits  systems  to 
conduct  vulnerability  assessments, 
approval  of  waivers  based  on  those 
vulnerabihty  assessments  rests  with  the 
States.  EPA  believes  the  changes 
outlined  above  address,  in  part,  the 
State  resource  issue  and  will  result  in  an 
enforceable  drinking  water  standard. 
In  addition.  EPA  has  simplified  the 
waiver  procedures  to  more  fully  apply  to 
situations  involving  pesticides  (see  the 
discussion  of  waivers  below).  The 
changes  outlined  above  will  allow  all 
systems  to  apply  for  a  waiver  from  the 
monitoring  requirements  where  States 
provide  for  such  waivers.  Based  on 
limited  occurrence  data,  EPA  anticipates 
that  most  systems  should  be  granted  a 
waiver  for  most  pesticides,  asbestos, 
and  unregulated  contaminants.  In  cases 
where  a  system  is  not  granted  a  waiver 
by  the  State,  it  will  be  required  to 
monitor  at  the  specified  base  frequency. 
ConsequenUy,  for  the  reasons  specified 
above,  all  systems  will  be  required  to 
monitor  for  all  pesticides/PCBs, 
asbestos,  and  unregulated  contaminants 
with  an  opportunity  for  reduced 
monitoring  based  upon  an  assessment. 

c.  Eight  VOCs  Regulated  July  8. 1987. 
In  order  to  standardize  the  monitoring 
requirements  for  all  VOCs.  the  repeat 
monitoring  frequencies  promulgated  for 
the  eight  VOCs  Quly  8. 1987  rule)  are 
being  proposed  elsewhere  in  today's 
Federal  Register  so  that  the 
requirements  in  today's  rule  will  be 
identical  for  all  18  VOCs.  EPA  intends  to 
promulgate  a  final  rule  for  the  eight 
VOCs  by  July.  1991.  EPA  is  proposing 
this  change  so  a  system  that  has 
completed  unregulated  VOC  monitoring 
can  monitor  for  all  18  VOCs  using 
today's  increased  or  decreased  repeat 
monitoring  criteria  beginning  in  January 
1993. 

d.  Increased  Monitoring.  Although  it 
is  not  possible  to  standardize 
requirements  for  all  contaminants,  EPA 
in  this  final  rule  seeks  to  standardize  the 
criteria  that  require  a  system  to  increase 
monitoring  from  the  base  requirements 


and  that  allow  die  system  to  return  to 
the  base  requirement.  In  general,  today's 
rule  requires  monitoring  frequencies  to 
increase  when  a  contaminant  is 
measured  at  a  certain  concentration. 
These  concentrations  are  specified  in 
federal  rules,  and  vary  by  class  or 
toxicity  of  the  contaminant.  In  today's 
rule,  these  "trigger"  concentrations  are 
set  variously  at  die  MCL  50  percent  of 
the  MCL,  or  the  detection  limit  of  the 
analytical  method  used  to  measure  the 
contaminant.  Specifically,  the  trigger 
concentrations  are  (1)  0.5  mg/1  for 
nitrite.  5  mg/1  for  nitrate,  and  5  mg/1  for 
nitrate /nitrite  combined  (each  of  which 
is  50  percent  of  the  MCL);  (2)  the  MCLs 
for  asbestos  and  five  other  inorganic 
contaminants:  and  (3)  the  analytical 
detection  limits  for  VOCs,  PCBs,  and 
pesticides.  The  detection  limit  for  each 
VOC  is  0.0005  mg/l.  The  PCBs  and 
pesticides  detection  limits  are  given  in 
Table  24.  The  rationale  for  varying  the 
detection  limits  for  increased  monitoring 
is  addressed  in  each  section  for  the 
contaminant  monitoring  frequencies 
below. 

After  exceeding  the  trigger 
concentration  for  each  contaminant, 
systems  must  immediately  increase 
monitoring  to  quarterly  (beginning  in  the 
subsequent  quarter  after  detection)  to 
establish  a  baseline  of  analytical  results. 
Groundwater  systems  are  required  to 
take  a  minimumm  of  two  samples  and 
surface  water  systems  must  take  four 
samples  before  the  State  may  permit 
less  frequent  monitoring.  EPA  is 
requiring  surface  water  systems  to  take 
a  minimum  of  four  samples  (rather  than 
two  for  groundwater  systems)  because 
surface  water  is  generally  more  variable 
than  ground  water  and.  consequently, 
additional  sampling  is  required  to 
determine  that  the  system  is  "reliably 
and  consistenUy"  below  the  MCL 
Today's  rule  allows  a  State,  after  a 
baseline  is  established,  to  reduce  the 
quarteriy  monitoring  frequency  if  the 
system  is  "rehably  and  consistenUy" 
below  the  MCL  "Reliably  and 
consistenUy"  means  that  the  State  has 
enough  confidence  that  fuhire  sampling 
results  will  be  sufficienUy  below  die 
MCL  to  justify  reducing  the  quarterly 
monitoring  frequency.  Systems  wiUi 
widely  varying  analytical  results  or 
analytical  results  Uiat  are  just  below  Uie 
MCL  would  not  meet  Uiis  criterion.  In  all 
cases,  the  system  remains  on  a  quarterly 
sampling  frequency  until  the  State 
determines  Uiat  Uie  system  is  "reliably 
and  consistenUy"  below  Uie  MCL.  EPA 
is  adopting  this  approach  based  on 
comments  received  on  the  proposed  rule 
Uiat  suggested  the  EPA  aUow  States  to 
modify  the  monitoring  schedules  in 
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thoae  lyktenu  which  an  leu  than  the 
MCX.  EPA  believta  thit  approach  will 
result  in  conautency  among  the 
regulatory  requiremaata  for  the  differeat 
clasaea  of  coataminanta. 

lo  tha  propoaal.  EPA  rvquired  a 
mintminiT^  of  12  quarter*  before  the  State 
coidd  laduoe  the  nmnHorint  frequency. 
Savaynd  com— wten  susaated  that  a 
m^if^^^f^  of  11  quaitef*  after  monitoring 
had  bt«n  tecTCaMd  by  a  trigger  level 
waa  too  kng.  Tbeae  coamenteta 
suggtated  dMt  EPA  shoidd  require 
sufficient  moaitorisg  to  establish  a 
baaeiiiM.  As  aotad.  EPA  believes  that 
tks  astBteaB  namber  of  aamplea 
naoeaaaty  to  establiah  a  baseline  is  two 
for  gowndwatBt  ssrstems  and  four  for 
surfaoB  wmtar  aystema.  EPA  is  adopting 
this  approach  because  the  Agency 
agrees  with  oommeDters  who  pointed 
out  that  aystsms  whose  analytical 
reaulta  remain  b«k>w  the  MO.  do  not 
poae  a  health  threat 

In  the  May  IMD  proposal,  a  system 
with  any  sample  exceeding  50  pwcent  of 
the  MCL  for  asbestos  and  pesticides/ 
PCBs  would  be  required  to  take  a 
minimum  of  12  quarterly  samples.  If  all 
12  wsre  <  SO  percent  of  the  KICL.  the 
State  could  reduce  monitoring.  Most 
ooBunentcrs  objected  to  the  50  percent 
trigger,  stating  it  was  "arbitrary"  and 
not  related  to  the  MCL  Although  EPA 
continues  to  bebeve  that  it  is 
appropriate  to  reqriire  additional 
monitoring  in  cases  of  detection, 
conaiatant  with  the  Msy  proposal,  the 
Agency  has  modified  todiay's  rule  from 
that  propoaai  to  give  States  sdditional 
flexibility  to  rsdoce  monitoring  for  those 
systems  whose  analytical  results  sre 
"reliably  and  consistently  less  than  the 
MCL"  Systeois  meeting  this  criterion 
are  eligible  for  reduced  monitoring  from 
the  specified  increased  monitoring 
frequency.  EPA  is  retaining  the  50 
percent  trigger  for  increased  monitoring 
for  nitrate  and  nitrite  because  detection 
for  nitrate/nitrite  is  significantly  below 
the  MCL  (e.g.,  as  low  as  0.004  mg/i)  and 

^st  systems  would  be  required  to 
1.    ."vase  monitoring  with  little  benefit  of 
increased  health  protection. 

e.  Decreased  Monitoring.  Systems 
may  decrease  monitoring  from  the  base 
requirement  by  receiveing  a  waiver  from 
the  State.  State  waivers  may  either 
eliminate  the  requirement  for  that 
compliance  period  (i.e.,  pesticides/PCBs 
and  asbestos)  or  reduce  the  frequency 
(i.e..  inorganics  and  VOCs).  Waivers  are 
either  based  on  a  review  of  established 
criteria  ("a  wavier  by  rule")  or  by  a 
vulnerabihty  assessment.  In  either  a 
waiver  by  "rule"  or  "vxilnerablUty 
assessment"  the  criteria  for  waiver  are 


spacified.  Each  is  discussed  in  more 
detail  below. 

All  waivers  must  be  granted  on  a 
contaminant-by-contaminant  basis. 
However,  systeoia  and  States  will  fiod  it 
economical  to  apply  for  and  grant  the 
waivers  for  those  contaminants  that 
may  be  analyzed  using  the  same 
analytical  methods.  For  example,  since 
measurement  of  pesticides  or  PCBs  with 
each  analytical  method  would  cost  $800 
for  four  quarterly  samples,  systems 
should  consider  doing  a  vulnerability 
assessment  and  applying  for  a  waiver 
for  all  contaminants  covered  by  a 
specific  snalytical  method.  This 
packaging  of  assessments  and  State 
decision  maiung  will  yield  significant 
cost  savings  to  both  systems  and  State 
primacy  pro^'ams. 

Waivers  for  the  pesbcidea/PCBs  and 
VOCs  may  be  granted  after  the  system 
conducts  a  vulnerabihty  assessmmt  and 
the  State  determines  the  sjrstem  is  not 
vulnerable  based  on  that  assessment.  A 
waiver  must  be  renewed  during  each 
compliance  period.  Waivers  for 
asbestoa,  based  on  s  vulnerability 
a.ssessment.  are  also  for  three  years  but 
only  need  to  be  renewed  in  the  first 
compliance  period  of  each  nine-year 
comphance  cycle.  Waivers  for  inorganic 
contaminants  (except  nitrate/nitrite) 
may  be  granted  for  up  to  nine  years.  If  a 
system  dees  not  receive  a  waiver  by  the 
beginning  of  the  year  in  which  it  is 
scheduled  to  monitor,  it  must  complete 
the  base  monitoring  requirement. 

One  change  that  EPA  is  adopting  in 
%  143.92  is  that  EPA  may  rescind 
waivers  issued  by  a  State  where  the 
Agency  determines  that  the  State  has 
issued  a  significant  number  of 
inappropriate  waivers.  EPA  does  not 
intend  to  utilize  this  provision  except  in 
special  situations  where  the  State  has 
not  followed  its  own  established 
protocols  and  procedures  that  have  been 
EPA-approved  during  the  adoption  of 
rules  and  procedures  for  this  rule  (see 
also  the  discussion  on  State  primacy 
requirements)  If  a  waiver  is  rescinded, 
the  system  must  monitor  in  accordance 
with  the  base  requirements  in  today's 
rule. 

/.  Vulnerability  Assessments.  The 
concept  of  vulnerabihty  assessments 
generated  considerable  comment.  Most 
commenters  supported  the  concept  of 
usii^g  vuhierability  assessments  to 
reduce  monitoring  but  had  questions 
about  how  to  conduct  the  assessments. 
Comments  ranged  from  requesting  EPA 
to  provide  specific  guidance  on  how  to 
conduct  an  assessment  to  agreeing  that 
the  criteria  EPA  specified  in  the 
proposal  were  correct.  EPA  has  decided 
that  a  detailed  protocol  for  what  is 


usually  a  very  aite-apecific  analysis  is 
not  appropriate  Inatead.  EPA  de«res 
that  each  Stat*  devdop  its  own  specific 
vulnerability  aaaeasment  procedures 
that  use  the  general  guidelines 
established  by  EPA.  If  a  State  chooees 
not  to  develop  these  procedures, 
systems  cannot  receive  waivers  and 
must  ownitor  at  the  baae  requirements. 

In  today's  rule  EPA  made  several 
changes  to  tha  vulnerability  assesament 
criteria  for  VOCa  and  peatiddes/PCBB. 
In  the  proposal  BPA  bated  six  criteria 
systems  must  consider  in  conducting 
vulnerability  assessments  for 
pesticides/PCBs:  Previous  analyticsl 
results;  proximity  of  the  system  lo 
sources  of  contamination; 
environmental  persistence;  protection  of 
the  water  source;  nitrate  levels:  and  use 
of  PCBs  in  equipment.  For  VOCs,  the 
criteria  were  previous  monitoring 
results,  niunber  of  people  served, 
proximity  to  a  large  system,  proximity  to 
commercial  or  industrial  use,  storage  or 
disposal  of  VOCs,  and  protection  of  the 
water  source. 

EPA  is  making  several  changes  to  the 
vulnerabihty  assessment  criteris  and  the 
process  to  simplify  the  procedure.  First, 
a  two-step  waiver  procedure  is 
available  to  all  systems.  Step  #1 
determines  whether  the  contaminant 
was  used,  manufactured,  stored, 
transported,  or  disposed  of  in  die  area. 
In  the  case  of  some  contaminants  an 
assessment  of  the  contaminant's  use  in 
the  treatment  or  distribution  of  water 
may  also  be  required.  "Area"  is  defined 
as  the  watershed  area  for  a  surface 
water  system  or  the  zone  of  influence 
for  a  groundwater  system  and  includes 
effects  in  the  distribution  system.  If  the 
State  determines  that  the  contaminant 
was  not  used,  manufactured,  stored, 
transported,  or  disposed  of  in  the  area, 
then  the  system  may  obtain  a  "use" 
waiver.  If  the  State  cannot  make  tliis 
determination,  a  system  may  not  receive 
a  "use"  waiver  but  may  receive  a 
"susceptibility"  waiver,  discussed 
below.  Systems  receiving  a  "use" 
waiver  are  not  required  to  continue  on 
to  Step  #2  to  determine  susceptibiUty. 
EPA  anticipates  that  obtaining  a  "use" 
waiver  will  apply  mostly  to  pesticides/ 
PCBs  where  use  can  be  detemuned 
more  easily  than  for  VOCs.  Obtaining  a 
"use"  waiver  for  the  VOCs  will  be 
limited  because  VOCs  are  ubiquitous  in 
the  United  States.  If  a  "use"  waiver 
cannot  be  given,  a  system  may  conduct 
an  assessment  to  determine 
susceptibility.  Step  #2. 

Susceptibility  considers  prior 
occurrence  and  /or  vulnerability 
assessment  results,  environmental 
persistence  and  transport  of  the 
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chemical,  the  extent  of  source 
protection,  and  Wellhead  Protection 
Propsun  reports.  Systems  with  no 
known  "susceptibility"  to  contamination 
based  upon  an  assessment  of  the  above 
criteria  may  be  granted  a  waiver  by  the 
State.  If  "susceptibility"  cannot  be 
determined,  a  system  is  not  eligible  for  a 
waiver.  A  system  must  receive  a  waiver 
by  the  beginning  of  the  calendar  quarter 
in  which  it  is  scheduled  to  begin 
monitoring.  For  example,  if  a  system  is 
scheduled  to  begin  monitoring  in  the 
calendar  quarter  beginning  January  1. 
1983,  it  must  receive  a  waiver  by 
December  31, 1992  for  reduced 
monitoring  to  apply. 

Several  commenters  requested  that 
EPA  permit  "area  wide"  or  geographical 
vulnerability  assessment 
determinations.  Though  EPA  at  this  time 
is  skeptical  that  "area  wide" 
determinations  can  be  conducted  with 
sufficient  specificity  to  predict 
contamination  over  a  large  area,  EPA 
will  allow  this  option  when  States 
submit  their  procedures  for  conducting 
vulnerability  assessments  determine 
"use"  waivers. 

EPA's  goal  is  to  combine  vulnerabihty 
assessment  activities  in  other  drinking 
water  programs  with  today's 
requirements  to  create  efficiencies.  EPA 
also  desires  to  use  the  results  of  other 
regulatory  program  requirements,  such 
as  Wellhead  Protection  Assessments,  to 
determine  a  system's  vulnerability  to 
VOC  and  pesticide/PCBs 
contamination.  Systems  and  States  may 
schedule  today's  asssessments  with 
sanitary  surveys  required  under  the 
Total  Coliform  Rule  (54  FR  27546), 
watershed  assessments,  and  other  water 
quality  inspections  so  that  all 
regulatory,  operational,  and  managerial 
objectives  are  met  at  the  same  time. 

EPA  intends  to  issue  a  guidance  that 
will  give  flexibility  to  States  in 
conducting  vulnerability  assessments 
and  allow  them  and  local  public  water 
systems  to  meet  these  and  similar 
requirements  under  the  Wellhead 
Protection  Program,  satisfying  the 
requirements  of  both  programs  with  one 
assessment.  Additionally,  this  combined 
assessment  spproach  may  be  used  to 
meet  similar  requirements  under  the 
evolving  Underground  Injection  Control 
(UIC) — Shallow  Injection  Well  Program. 

g.  Relation  to  the  Wellhead  Protection 
(WHP)  Program.  The  Agency  planned  to 
integrate  particular  elements  of  the 
PubUc  Water  System  Wellhead 
Protection,  and  UIC  programs  related  to 
contaminant  source  assessments  around 
public  water  supply  wells  prior  to 
receiving  comments  to  that  effect. 
Comments  received  on  the  proposed 
Phase  11  Rule  reinforce  and  support  this 


interest  ^>ecificaUy,  the  Agency  plans 
to  prepare  a  guidance  document  on 
groundwater  contaminant  source 
assessment  that  merges  the 
vulnerability  assessment  of  die  PWSS 
program  for  pesticides  and  VOCs  with 
the  wellhead  delineation  and 
contaminant  source  which  can  be  used 
to  establish  priorities  of  UIC  wells.  This 
integration  is  expected  to  assist  State 
and  local  drinking  water  program 
managers  responsible  for  goundwater 
suppUes  to  more  efficiendy  and 
e^ectively  administer  the  portion  of 
their  programs  addressing  source 
protection  and  will  be  the  basis  for 
determining  monitoring  frequency.  The 
guidance  will  give  States  flexibility  in 
revising  vulnerability/contaminant 
source  assessments,  a  concern  of 
several  commenters. 

NoUbly,  Section  1428  of  the  SDWA 
requires  each  State  to  submit  a  WHP 
program  for  EPA  review  and  approval. 
The  implementation  of  WHP  programs 
by  States  may  be  phased  in  to  allow 
resources  to  be  used  most  effectively. 
This  metier  can  be  addressed  Ip  the 
State  WHP  submittal. 

When  States  submit  WHP  programs 
for  approval  in  the  future,  program 
documents  should  address  how  the 
State  will  phase  requirements  for 
Wellhead  Protection  Areas  (WHPAs) 
with  other  PWSS  regidations.  In  some 
States,  to  be  most  effective,  this  program 
integration  may  need  to  be 
accomplished  through  a  coordinating 
agreement  or  other  mechanism  among 
several  State  agencies.  The  guidance 
would  allow  States  to  tailor  their 
program  provisions  to  conditions  in  the 
States,  within  broad  guidelines. 
Information  from  the  other  related 
groundwater  programs  (such  as 
Superfund.  RCRA)  will  be  useful  in  this 
assessment,  as  pointed  out  by  one 
commenter.  This  information  also 
includes  identification  of  sources  not 
regulated  under  federal  programs,  but 
perhaps  regulated  by  States,  such  as 
septic  tanks.  Therefore,  States  may  be 
able  to  meet  similar  requirements  of 
these  three  programs  through  following 
a  general  set  of  guidance  procedures. 

One  conunenter  was  concerned  about 
the  difficulty  of  delineating  wellhead 
protection  areas.  A  State  may  choose 
from  several  methods  to  delineate 
WHPAs.  As  long  as  the  method  is 
determined  to  be  protective,  a  Slate  may 
choose  a  simplified  method  described  in 
"Guidelines  for  the  Delineation  of 
Wellhead  Protection  Areas"  (June  1987, 
available  from  the  Office  of  Ground- 
Water  Protection,  U.S.  EPA,  EPA  440/6- 
87-010).  If  a  State  desires  more 
information  for  use  in  the  decision- 
making process,  it  may  choose  more 


sophisticated  methods  identified  in  the 
"Guidelines."  EPA  had  made  available 
to  States  and  local  agencies  computer 
software  and  training  for  use  of  the 
"Guidelines"  to  make  the  process  of 
WHPA  delineation  less  difficult. 

Additionally,  one  conunenter  was 
concerned  about  inclusion  of  recharge 
areas  in  WHPAs.  WHPAs  may 
incorporate  recharge  areas  as  long  as 
they  are  within  the  jurisdiction  of  the 
agencies  identified  in  the  EPA-appro^ed 
programs.  However,  WHPAs  must  meet 
the  requirements  of  this  rule  if  they  are 
to  be  used  to  make  monitoring  waiver 
determinations.  The  State  cannot  accept 
a  WHP  program  in  heu  of  a  vulnerability 
assessment  if  the  recharge  area  is  not 
covered  to  meet  all  the  requirements  of 
this  rule. 

Once  a  WHPA  is  delineated,  a  State 
may  desire  to  apply  a  range  of 
assessment  measures  to  define 
hydrogeologic  vulnerabihty  within  the    . 
delineated  area.  A  State  may  decide  a 
method  of  assigning  priorities  to  the 
public  water  systems  based  on 
vulnerability,  size,  or  other  criteria 
acceptable  to  EPA.  While  one 
commenter  indicated  that  DRASTIC 
(one  method  of  characterizing  a 
hydrogeologic  setting)  was  useful  in  that 
State  for  describing  hydrogeologic 
factors  affecting  the  physical-geologic 
vulnerability  of  an  area,  it  does  not  take 
the  place  of  delineating  the  zone  of 
contribution  to  wells.  Furthermore,  the 
use  and  disposal  of  chemicals  and  other 
wastes  are  also  factors  affecting  an 
area's  vulnerabihty  lo  contamination. 

EPA's  Office  of  Ground-Water 
Protection  is  developing  a  Comparative 
Risk  Ranking  and  Screening  System  to 
help  States  and  local  water  supply 
managers  prioritize  potential 
contaminant  sources  m  carrying  out 
their  programs  for  resource  protection,  a 
concern  of  one  commenter.  This  system 
could  also  be  used  in  setting  monitoring 
priorities  but  was  not  designed 
specifically  for  that  apphcation.  As 
another  commenter  indicated  the  States 
may  use  the  regulatory  mechanisms 
available  to  Uiem  (RCRA  permiU, 
NPDES  permits)  to  determine  the  point 
sources  of  regulated,  and  potentially 
contaminating,  substances  in  or  near 
areas  needing  protection,  such  as 
wellhead  and  recharge  areas. 

One  commenter  believed  that  drought 
planning  was  more  important  than 
contingency  planning  for  alternate 
sources  of  drinking  water  due  to 
contamination  by  chemicals.  Drought 
planning  is  very  important  in  many 
locations  and  needs  to  be  conducted. 
However,  section  1428  specifically  calls 
for  contingency  planning  in  the  event  of 
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contamination  of  public  water  wells  in 
wellhead  protection  areas.  Contingency 
planning  could  be  integrated  with 
drought  planning,  and  in  many  locations 
the  same  sources  of  water  may  be  used 
in  either  situation  as  alternate  sources 
of  drinking  water. 

One  commenter  was  concerned  about 
funding  for  both  the  Wellhead 
Protection  Program  and  the  Sole  Source 
Aquifer  Demonstration  Program  in 
Critical  Aquifer  Protection  Areas.  In 
fiscal  year  1990,  EPA  is  supporting 
State's  activities  in  developing  WHP 
programs.  To  date,  29  States  have 
submitted  documents  for  approval.  Of 
these,  four  State  wellhead  protection 
program  have  been  approved  at  this 
time.  It  is  expected  that  more  programs 
will  be  approved  by  the  end  of  the  fiscal 
year. 

With  respect  to  the  Sole  Source 
Aquifer  Demonstration  Program  for 
Critical  Aquifer  Protection  Areas,  no 
funding  has  been  appropriated  for  this 
program  for  the  period  FY  1987-1990. 
and  as  a  result,  no  such  areas  have  been 
identified. 

h.  Initial  and  Repeat  Base  Monitoring. 
Initial  monitoring  is  defined  as  the  first 
full  three-year  compliance  period  that 
occurs  after  the  regulation  is  effective. 
As  discussed  earlier,  all  systems  must 
monitor  at  the  base  monitoring 
frequency  unless  a  waiver  is  obtained. 
The  initial  monitoring  period  for  today's 
regulation  begins  January  1. 1993  and 
ends  December  31, 1995.  After  the 
system  fulfills  the  initial  (or  first)  base 
monitoring  requirement,  it  must  monitor 
at  the  repeat  base  frequency.  Generally 
the  repeat  base  frequency  is  the  same  as 
the  initial  monitoring  frequency  but  in 
several  instances  the  base  monitoring 
frequency  is  reduced  based  on  previous 
analytical  results  (e.g.,  pesticides/PCBs). 

In  the  May  1989  proposal,  for  the 
VOCs  and  pesticides/PCBs,  community 
systems  serving  more  than  10.000 
persons  were  required  to  complete  all 
monitoring  within  18  months  of 
promulgation,  systems  serving  3.300  to 
10,000  persons  were  required  to 
complete  monitoring  within  30  months. 
and  systems  serving  fewer  than  3.300 
persons  were  required  to  complete 
monitoring  within  54  months.  Non- 
transient  water  systems  were  required 
to  complete  all  monitoring  within  48 
months.  In  today's  rule  EPA  eliminates 
the  phase-in  of  monitoring  based  on 
system  size. 

In  today's  rule.  EPA  requires  all 
systems  to  complete  initial  monitoring 
(either  by  sampling  or  obtaining  a 
waiver]  by  December  31. 1995,  which  is 
the  end  of  the  first  compliance  period.  It 
is  possible  that  this  change  may  delay 
monitoring  for  some  large  systems,  but 


otherwise  all  monitoring  in  this  rule  will 
be  completed  approximately  five  years 
after  promulgation  rather  than  the  four 
and  one-half  years  in  the  May  22. 1989 
proposal.  Most  systems  will  monitor 
sooner  because  today's  rule  does  not 
delay  completion  of  initial  monitoring 
for  the  smallest  systems  (those  less  than 
3,300)  for  four  and  one-half  years. 
Systems  serving  less  than  3,300  persons 
constitute  approximately  80  percent  of 
the  regulated  systems.  Instead,  under 
today's  rule,  EPA  is  requiring  the  States 
to  establish  a  sampling  schedule  that 
will  result  in  approximately  one-third  of 
the  systems  monitoring  during  each  of 
the  three  years  of  a  compHance  period. 
States  will  have  the  flexibility  to 
designate  which  systems  must  monitor 
each  year  based  upon  criteria  such  as 
system  size,  vulnerability,  geographic 
location,  and  laboratory  access.  This 
change  will  result  in  earher  completion 
of  initial  monitoring  for  most  systems. 
EPA  believes  that  allowing  States  the 
discretion  to  schedule  monitoring  for 
each  system  during  the  compliance 
monitoring  period  will  enable  States  to 
manage  their  drinking  water  programs 
more  efficiently. 

In  cases  where  the  State  has  not 
adopted  regulations  by  January  1. 1993. 
and  in  States  and  on  Indian  lands  where 
EPA  retains  primary  enforcement 
responsibility,  systems  will  be  required 
to  complete  monitoring  within  12  months 
after  notification  by  EPA.  In  cases 
where  States  have  not  yet  adopted 
regulations  and  EPA  is  the  primacy 
agent  for  this  regulation,  EPA  intends  to 
use  the  priority  scheme  envisioned  by 
the  State  to  minimize  the  disruption  to 
the  regulated  community  when  the  State 
does  adopt  the  requirements  and 
schedules  systems  to  monitor. 

Once  a  system  is  scheduled  for  the 
first,  second,  or  third  year  of  a 
compliance  period,  the  repeat  schedule 
is  set  for  future  compliance  periods.  For 
example,  if  a  system  is  scheduled  by  the 
State  to  complete  the  initial  base 
requirement  by  the  end  of  the  first  year, 
all  subsequent  repeat  bade  monitoring 
for  that  system  must  be  completed  by 
the  end  of  the  first  year  in  the 
appropriate  three-year  compliance 
period.  This  is  necessary  to  prevent 
systems  from  monitoring  in  the  first  year 
of  the  first  compliance  period  and  the 
third  year  of  the  repeat  base  period. 

4.  Monitoring  Frequencies 

a.  Inorganics  (1)  Initial  and  Repeat 
Base  Requirements.  In  the  May  1989 
proposal,  surface  water  systems  were 
required  to  monitor  annually  and 
groundwater  systems  every  three  years. 
Most  commenters  supported  that 
frequency.  The  monitoring  frequencies 


in  today's  rule  are  identical  to  these 
proposed  frequencies.  Systems  will  be 
required  to  take  the  initial  base  sample 
for  each  inorganic  during  the  initial 
compliance  period  of  1993  to  1995 
(subject  to  State  scheduling).  Surface 
water  systems  on  annual  samphng 
schedule  are  required  to  start  in  1993. 
(2)  Increased  Monitoring.  EPA  has 
added  a  requirement  that  systems  that 
exceed  the  MCL  (either  in  a  single 
sample  or  with  the  average  of  the 
original  and  repeat  sample)  and  which, 
consequenUy,  are  out  of  compliance 
must  immediately  (i.e..  the  next  calendar 
quarter  after  the  sample  was  taken) 
begin  monitoring  quarterly.  Systems 
must  continue  to  monitor  quarterly  until 
die  primacy  agent  determines  that  the 
system  is  "reliably  and  consistently" 
below  the  MCL  Groundwater  systems 
must  take  a  minimum  of  two  samples 
and  surface  water  systems  must  take  a 
minimum  of  four  samples  after  the  last 
analytical  result  above  the  MCL,  before 
the  State  can  reduce  monitoring 
frequencies  back  to  the  base 
requirement  (i.e.,  annually  for  surface 
systems  and  every  three  years  for 
groundwater  systems). 

EPA  is  promulgating  this  change  for 
several  reasons.  First,  it  is  consistent 
with  the  monitoring  requirements 
contained  elsewhere  in  this  rule  that 
more  frequent  monitoring  occiir  in 
instances  of  non-compliance.  Second. 
EPA  believes  that  systems  that  are  out 
of  compliance  should  monitor  more 
frequently  to  determine  the  extent  of  the 
problem.  If  EPA  had  not  made  this 
change,  groundwater  systems  that 
exceed  the  MCL  could  continue  to 
monitor  every  three  years.  EPA  believes 
the  previous  frequencies  for  ground  and 
surface  systems  were  not  protective  of 
public  health  in  those  cases  where 
systems  exceeded  the  MCL 

(3)  Decreased  Monitoring.  In  the  May 
1989  Notice,  EPA  proposed  that  systems 
be  allowed  to  reduce  the  monitoring 
frequency  to  no  less  than  10  years 
provided  a  system  had  previously  taken 
three  samples  diat  were  all  less  than  50 
percent  of  the  MCL.  States  should  base 
their  decision  on  prior  analytical  results, 
variation  in  analytical  results,  and 
system  changes  such  as  pumping  rates 
or  stream  flows/characteristics. 

EPA  receives  numerous  comments  on 
the  50  percent  trigger  for  reduced 
monitoring  with  most  commenters 
opposing  the  50  percent  trigger,  caUing  it 
arbitrary  and  with  no  health 
significance.  Other  commenters 
suggested  that  the  50  percent  trigger 
would  result  In  a  pseudo  MCL  After 
reviewing  the  comments.  EPA  has 
decided  to  eliminate  the  50  percent 
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trigger  and  change  the  requirement  to 
three  previous  compliance  samples 
(including  one  that  was  taken  after 
January  1. 1990)  that  are  "reliably  and 
consistentiy"  less  than  the  MCL  to  give 
the  States  additional  flexibility  to  decide 
which  systems  are  eligible  for  reduced 
monitoring.  Systems  meeting  this 
criterion  are  eligible  for  reduced 
monitoring  (e.g..  a  waiver). 

Most  commenters  supported  the  10- 
year  time  frame  as  a  reasonable 
monitoring  frequency  for  reduced 
monitoring.  Because  EPA  is  adopting  a 
3/6/9  compliance  cycle.  EPA  is  changing 
the  maximum  reduced  monitoring 
frequency  from  the  proposed  10  years  to 
9  years  to  gain  consistency  in  its 
rr^gulations.  EPA  believes  this  change 
will  have  a  minimal  impact  on  systems. 
EPA  is  requiring  one  of  the  three 
previous  samples  to  be  taken  since 
January  1. 1990.  The  other  two  samples 
could  be  taken  at  any  time  after  June  24. 
1977  when  monitoring  for  inorganics 
started.  Because  the  reduction  in 
monitoring  to  every  nine  years  begins  In 
the  1993-2001  coraphance  cycle,  H'A 
believes  that  one  sample  must  be  recent 
(I.e.,  taken  after  January  1, 1990)  to 
preclude  unduly  long  time  frames 
occurring  between  samples.  Systems 
receiving  a  waiver  may  monitor  at  any 
time  diuing  the  nine-year  compUance 
cycle,  as  designated  by  the  State. 

EPA  believes  that  systems  should  use 
the  same  criteria  outlined  in  the 
preamble  of  the  proposal  (as  modified 
above)  to  reduce  monitoring.  Several 
commenters  suggest  that  systems  that 
meet  the  criteria  automatically  qualify 
for  a  waiver  without  State  approval. 
EPA  has  rejected  this  approach  because 
it  believes  that  State  approval  is  crucial 
in  certain  circiunstances  such  as  where 
the  system  la  adjacent  to  a  toxic  waste 
site  or  other  anthropogenic  sources  of 
contamination.  EPA  anticipates  that  in 
most  cases.  States  will  grant  waivers 
expeditiously. 

b.  Asbestos — (1)  Initial  and  Repeat 
Base  Requirements.  In  the  proposal, 
systems  were  not  required  to  monitor  for 
asbestos  unless  the  State  determined 
that  the  system  was  vulnerable  to 
contamination  within  18  months  of 
promulgation.  If  vulnerable,  systems 
were  required  to  take  one  sample  within 
five  years  of  promulgation.  EPA  also 
proposed  an  alternative  approach 
requiring  all  systems  to  monitor  unless 
the  system  conducted  a  vulnerabihty 
assessment  and  the  State  determined 
the  system  was  not  vuberable  to 
asbestos  contamination. 

Most  commenters  supported  the 
proposed  approach,  although  several 
commenters  suggested  that  the 
alternative  approach  was  preferable. 


EPA,  in  today's  rule,  ia  promulgating  the 
alternative  approach,  which  requires  all 
systems  to  monitor  for  asbestos  during 
the  1993  to  1995  compliance  period.  This 
approach,  as  discussed  previously, 
results  in  an  enforceable  requirement, 
but  the  number  of  systems  judged  to  be 
vulnerable  should  be  the  same  as  with 
the  proposal,  provided  vulnerabihty 
assessments  are  conducted. 

The  base  repeat  frequency  is  once  in 
the  first  three-year  monitoring  period  of 
each  nine-year  cycle,  which  means  that 
after  the  initial  base  monitoring 
requirement  is  completed,  systems 
would  not  be  required  to  monitor  again 
until  the  2002  to  2005  compliance  period. 
EPA  has  not  eliminated  the  repeat  base 
requirement  because  of  concern  that 
there  may  be  occurrence  in  a  limited 
number  of  systems.  Systems  that  are  not 
vulnerable  would  continue  to  be  eligible 
to  receive  waivers.  EPA  is  requiring 
Infrequent  base  monitoring  requirements 
because  of  the  low  probability  of 
occurrence,  the  limited  analyti9 
capabilities  to  measure  asbestos,  and 
the  high  analytical  costs,  and  because  of 
regulatory  activities  such  as  the 
corrosion  control  activities  and 
asbestos/cement  pipe  ban,  which  EPA 
believes  will  reduce  the  future 
occurrence  of  this  contaminant. 

(2)  Increased  Monitoring.  In  the  May 
1989  proposal,  ground  and  surface  water 
systems  exceeding  SO  percent  of  the 
MCL  in  the  initial  sample  were  required 
to  monitor  every  three  years  and 
annually,  respectively.  Several 
commenters  suggested  that  the  source  of 
the  water  was  not  a  valid  criterion  for 
determining  repeat  monitoring 
frequencies.  EPA  agrees  and  has 
modified  the  rule  as  described  below  to 
use  the  analytical  result  as  the  "trigger" 
for  any  repeat  monitoring. 

Most  conunents  on  the  asbestos 
monitoring  frequencies  were  in  response 
to  the  50  percent  trigger  for  repeat 
monitoring.  For  the  reasons  discussed 
earlier,  EPA  has  decided  to  eliminate 
the  50  percent  trigger  and  use  the  MCL 
to  determine  repeat  monitoring 
frequencies.  EPA  is  prescribing  the 
"baseUne"  approach  described  above 
for  inorganics.  Systems  that  exceed  the 
MCL  must  initiate  quarterly  monitoring 
in  the  next  calendar  quarter.  When  the 
State  determines  diat  the  system  is 
"reliably  and  consistently"  less  than  the 
MCL  (a  minimum  of  two  samples  for 
ground  water  tind  four  for  surface 
water],  then  the  system  can  reduce  its 
monitoring  frequency  to  that  set  by  the 
State  but  not  less  than  the  base 
requirement. 

(3)  Decreased  Monitoring.  Today's 
rule  allows  States  to  grant  waivers 
based  on  a  vulnerability  assessment  by 


systems  that  conaiders  contamination  in 
the  raw  water  supply  and/ or  from  the 
corrosion  of  asbestos/cement  pipe 
(including  pipe  tapping  and  repair)  in 
the  distribution  system.  Systems  not 
receiving  a  w&iver  must  monitor  at  the 
base  frequency.  Because  monitoring  is 
not  required  in  the  second  and  third 
three-year  periods,  no  waiver  is  needed 
in  those  monitoring  periods. 

Most  commenters  agreed  with  EPA's 
criteria  for  reducing  monitoring. 
ConsequenUy,  the  requirements  are 
promulgated  as  proposed. 

c.  Nitrate  (1)  Initial  and  Repeat  Base 
Requirements. — (A)  Community  and 
Non-Transient  Water  Systems.  The 
proposed  rule  required  ground  and 
surface  water  systems  to  monitor  at 
annual  and  quarterly  intervals, 
respectively.  Commenters  were  mixed  in 
both  supporting  and  opposing  the 
increased  frequency  compared  to  the 
ciirrent  requirements.  Many  commenters 
said  that  although  nitrate  occiirrence 
was  widespread,  nitrate  levels  over  time 
were  steady.  After  renewing  the 
comments  and  reviewing  occurrence 
data,  EPA  is  convinced  that  nitrate 
occurrence  is  widespread  and  often  has 
seasonal  fluctuations  resulting  from 
factors  such  as  when  fertilizer  is  applied 
and  rainfall  events.  Consequentiy,  EPA 
believes  nitrate  monitoring  frequencies 
should  be  increased,  as  proposed,  to 
protect  against  the  acute  effect  of 
methemoglobinemia.  Therefore,  today's 
rule  retains  the  requirements  as 
proposed.  Under  today's  rule, 
monitoring  for  surface  water  systems 
will  begin  in  the  first  quarter  of  1993: 
CWS  and  NTWS  groundwater  systems 
and  ti^.nsient  non-conmiunity  systems 
(TWSs)  must  take  one  sample  annually 
beginning  in  1993. 

The  proposed  rule  required  systems  to 
monitor  at  the  time  of  highest 
vulnerability,  which  most  commenters 
suggested  they  were  unable  to 
detennine.  Since  EPA  agrees  that 
determinning  the  time  of  highest 
vulnerability  is  difficult,  the  Agency  has 
decided  to  change  the  time  when 
monitoring  must  be  conducted.  When  a 
system  changes  its  monitoring  frequency 
from  quarterly  to  annually,  the  annual 
sample  must  be  taken  in  the  calendar 
quarter(8)  that  previously  yielded  the 
highest  previous  analytical  result.  For 
example,  if  a  system  sampled  in  the 
first,  second,  third,  and  fourth  quarters 
in  the  previous  year  and  the  analytical 
results  were  1  mg/L  3  mg/1.  4  mg/l,  and 
2  mg/L  respectively,  the  system  is 
required  to  take  its  annual  sample  in  the 
third  quarter  in  die  next  year.  Today's 
rule  considers  the  third  quarter  the  time 
of  "highest  vulnerability"  for  the  system. 
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(B)  Transient  Non-Community  Water 
Systems.  The  proposed  rule  required 
ground  and  surface  water  systems  to 
monitor  at  three-  and  one-year  intervals. 
In  the  proposal,  EPA  requested  comment 
on  the  frequency  of  monitoring 
requirements  for  transient  system.  Most 
conmienters  supported  the  proposed 
frequencies;  however,  several 
commenters  suggested  that  additional 
monitoring  was  appropriate  since  nitrate 
is  regulated  as  an  acute  toxin. 

EPA  now  believes  that  a  monitoring 
frequency  of  every  three  years  is  not 
protective  of  health  for  nitrate,  an  acute 
toxin  which  is  ubiquitous.  Based  on  a 
review  of  the  comments,  EPA  has 
decided  to  require  all  TWS  systems 
(including  groundwater  systems)  to 
monitor  annually.  Because  analysis  of 
nitrate  is  relatively  inexpensive  and  a 
sample  can  be  taken  at  the  time  the 
system  takes  a  cohform  sample.  EPA 
believes  the  impact  of  this  change  on 
TWS  will  be  minimal  yet  offer  greater 
health  protection.  Consequently,  EPA  is 
promulgating  annual  samphng  for 
groundwater  systems. 

(2)  Increased  Monitoring  (CWS. 
NTWS,  TWS).  The  proposed  rule 
required  groundwater  CWSs  and 
NTWSs  to  monitor  at  quarterly 
frequencies  when  the  concentration  is 
greater  than  50  percent  of  the  MCL  for 
any  one  sample.  The  sampling  frequency 
remains  quarterly  until  four  consecutive 
samples  are  less  than  50  percent  of  the 
MCL  As  discussed  earlier,  most 
commenters  suggested  deleting  the  50 
percent  trigger  for  increased  or 
decreased  monitoring.  Even  though 
elsewhere  in  this  rule  the  50  percent 
trigger  is  eliminated,  EPA  has  decided  to 
retain  the  50  percent  trigger  for 
increased  nitrate  monitoring  in  the  case 
of  nitrate  and  also  to  extend  this 
requirement  to  TWSs.  For  this 
contaminant,  EPA  believes  the  50 
percent  trigger  constitutes  an  early 
warning  signal  for  an  acute 
contaminant.  Although  EPA  considered 
other  options  as  triggers  for  increased 
monitoring,  such  as  the  level  of 
detection  or  the  MCL.  EPA  believes 
these  are  not  appropriate  both  because 
nitrate  can  be  detected  at  levels  far 
below  the  MCL  and  because  the  MCL 
represents  the  level  where  above  this 
level  acute  effects  may  occur  in  some 
individual.  Consequently,  EPA  believes 
that  5  mg/1  remains  the  best  trigger  for 
increased  nitrate  monitoring.  EPA 
believes  that  it  is  appropriate  to  extend 
the  increased  monitoring  frequencies  to 
include  transient  water  systems  because 
of  the  acute  hazard  posed  by  this 
contaminant. 


EPA  has  decided  to  modify  the 
requirement  for  decreased  monitoring. 
In  today's  rule,  a  system  that  exceeds  50 
percent  of  the  MCL  in  any  sample  must 
remain  on  a  quarterly  monitoring 
schedule  until  a  minimum  of  four 
consecutive  samples  are  judged  by  the 
State  to  be  "reliably  and  consistently" 
less  than  the  MCL.  EPA  believes  that 
this  change  allows  States  the  flexibility 
to  reduce  the  monitoring  for  those 
systems  that,  while  they  have  detectable 
nitrates,  are  very  unlikely  to  exceed  the 
MCL  until  the  next  monitoring  cycle. 
(3)  Decreased  Monitoring  (Surface 
CWS  and  NTWS).  The  proposed  base 
monitoring  requirement  for  surface 
water  systems  was  quarterly.  A 
reduction  to  annual  sampling  was 
permitted  when  four  consecutive 
samples  were  less  than  50  percent  of  the 
MCL.  For  the  reasons  explained  above, 
EPA  has  decided  to  change  the  proposal 
somewhat  to  allow  surface  water 
systems  to  decrease  to  an  annual 
frequency  provided  four  consecutive 
samples  are  "reliably  and  consistently" 
less  than  the  MCL. 

d.  Nitrite  (1)  Initial  and  Repeat  Base 
Requirements.  In  the  proposal,  systems 
were  required  to  monitor  for  nitrite  at 
the  same  frequencies  as  for  nitrate. 
After  reviewing  comments  and 
reexamining  limited  occurrence 
information  (i.e..  State  of  Wisconsin, 
Public  Water  Supply  Data,  1970).  which 
indicates  occurrence  above  50  percent  of 
the  MCL  was  very  infrequent,  EPA  has 
decided  to  require  all  systems  to 
monitor  once  for  nitrite  in  the  first 
compliance  period  (1993  to  1995).  If  the 
analytical  result  is  less  than  50  percent 
of  the  MCL  (0.5  mg/1),  additional 
monitoring  is  at  State  discretion. 
However,  future  measurements  under 
the  nitrate  requirement  will  mandate 
combined  measurement  of  nitrate  plus 
nitrite,  both  measured  as  nitrogen  using 
a  single  analytical  technique. 

If  the  analytical  result  in  the  initial 
sample  is  equal  to  or  greater  than  50 
percent  of  the  MCL  (i.e.,  >  05  mg/1), 
systems  must  then  monitor  quarterly 
(with  a  minimum  of  four  samples)  until 
the  State  determines  that  the  system  is 
"reliably  and  consistently"  less  than  the 
MCL  After  that  determination,  systems 
must  monitor  at  an  armual  frequency. 

e.  Volatile  Organic  Contaminants 
(VOCs)—(\]  Initial  and  Repeat  Base 
Requirements.  In  the  VOC  rule 
promulgated  in  July  1987,  EPA  required 
all  systems  to  take  four  consecutive 
quarterly  samples.  Groundwater 
systems  that  conducted  a  vulnerability 
assessment  and  were  judged  not 
vulnerable,  however,  could  stop 
monitoring  after  the  first  sample 


provided  no  VOCs  were  detected  in  that 
initial  sample.  Repeat  frequencies  for  all 
systems  vary  by  system  size,  detection, 
and  vulnerability  status. 

EPA  has  made  several  changes  to  the 
proposed  VOC  requirements.  EPA  is 
also  today  proposing  to  amend  the  July 
1987  monitoring  requirements  for  VOCs 
to  streamlining  the  requirements  and  to 
make  all  VOC  requirements  consistent. 
In  the  May  1989  notice  and  in  the  VOC 
regulations  promulgated  in  July  1987. 
distinctions  in  base  requirements  were 
made  between  ground  and  surface 
water  systems,  less  than  and  more  than 
500  service  connections,  and  vulnerable 
and  non-vulnerable  systems.  EPA.  in 
streamling  the  requirements  in  today's 
rule,  will  require  all  systems  to  take  four 
quarterly  samples.  Systems  that  do  not 
detect  VOCs  in  the  original  round  of 
quarterly  sampling  are  required  to 
monitor  annually  beginning  in  the  next 
calendar  year  after  quarterly  sampling  is 
completed.  The  State  may  allow 
groundwater  systems  which  conducted 
three  years  of  sampling  and  did  no* 
detect  VOCs  to  take  a  single  sample 
every  three  years.  For  example,  systems 
which  complete  quarterly  monitoring  in 
calendar  year  1993  are  required  to  being 
annual  monitoring  in  1994.  EPA  is 
making  this  change  for  several  reasons. 
First,  the  occurrence  of  VOCs  in 
approximately  20  percent  of  systems 
indicates  that  shortening  the  time  frame 
between  when  each  sample  is  collected 
for  vulnerable  groundwater  systems 
from  every  three  to  five  years  to  an 
annual  sample  is  appropriate.  Second, 
the  cost  of  analysis  for  VOCs  has 
decreased  since  the  original  proposal. 
Most  VOC  analyses  now  cost 
approximately  $150  per  sample  versus 
the  $200  per  sample  EPA  estimated  in 
the  1987  VOC  rule.  Trihalomethanes 
(THMs)  may  also  be  measured  in  these 
samples,  thereby  creating  efficiencies 
with  current  and  future  THM  monitoring 
requirements.  Consequently,  the 
monitoring  burden  on  most  systems  is 
less  than  previously  thought.  Third,  most 
commenters  preferred  annual 
monitoring,  stating  that  quarterly 
monitoring  presented  managerial  and 
logistical  problems.  Where  groundwater 
systems  have  a  demonstrated  history  of 
non-detects  for  VOCs,  EPA  believes  a 
reduction  of  monitoring,  to  one  sample 
during  each  compliance  period,  if 
allowed  by  the  State,  is  protective  of 
health.  For  the  above  reasons,  EPA  is 
promulgating  the  above  monitoring 
requirement  changes. 

In  the  May  1989  notice,  EPA  requested 
comment  on  whether  vulnerable 
systems  may  take  only  one  sample  if  no 
VOCs  are  detected  in  the  Initial  year  of 
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monitoring.  EPA's  intent  was  to  require 
quarterly  sampling  in  vulnerable 
systems,  but  most  commenters  opposed 
a  change  to  more  frequent  monitoring. 
Based  on  the  comments  received,  EPA  is 
requiring  vulnerable  systems  to  take  an 
armual  sample  beginning  in  1993 
(instead  of  four  quarterly  samples)  if  no 
VOCS  were  detected  in  the  initial  (or 
subsequent)  monitoring. 

In  today's  rule,  EPA  is  requiring 
systems  to  conduct  an  initial  round  of 
quarterly  monitoring.  In  the  1987  VOC 
rule,  however,  EPA  required  systems  to 
conduct  unregiilated  contaminant 
monitoring  for  all  VOCs  contained  in 
today's  rule,  and  stated  that  those 
results  could  be  grandfathered  in  for 
future  regulatory  requirements. 
Consequently,  EPA  will  allow  systems 
that  have  conducted  monitoring  under 
S  141.40  to  use  those  results  to  satisfy 
the  initial  monitoring  requirement  for 
those  VOCs  included  in  today's  rule 
even  if  a  single  sample,  rather  than  four 
quarterly  samples,  was  taken.  Only  new 
systems,  existing  systems  with  new 
sampling  points,  or  systems  that  did  not 
conduct  monitoring  iinder  S  141.40  prior 
to  December  31, 1992,  are  required  to 
conduct  initial  base  monitoring  for  the 
VOCs  in  today's  rule  during  the  1993- 
1995  compliance  period. 

(2)  Increased  Monitoring.  In  the 
proposal,  systems  detecting  VOCS 
(defined  as  any  analytical  result  greater 
than  0.0005  mg/1)  were  required  to 
monitor  quarterly.  In  today's  rule,  EPA 
is  requiring  systems  that  detect  VOCs  to 
monitor  quarterly  until  the  State 
determines  that  the  system  is  "reliably 
and  consistently"  below  the  MCL. 
However,  groundwater  systems  must 
take  a  minimiun  of  two  samples  and 
surface  water  systems  must  take  a 
minimum  of  four  samples  before  the 
State  may  reduce  the  monitoring  to  the 
base  requirement  (i.e.,  annual  sampling). 

Systems  remain  on  an  annual 
sampling  frequency  even  if  VOCs  are 
detected  in  subsequent  samples,  unless 
an  MCL  is  exceeded  (or  if  the  State 
otherwise  specifles).  In  this  case,  the 
system  returns  to  quarterly  sampling  in 
the  next  calendar  quarter  until  the  State 
determines  that  the  new  contamination 
has  decreased  below  the  MCL  and  is 
expected  to  remain  reliably  and 
consistently  below  the  MCL.  This 
determination  shall  again  require  a 
minimum  of  four  quarterly  samples  for 
surface  water  systems  and  two 
quarterly  samples  for  groundwater 
systems. 

EPA  is  making  this  change  because 
some  systems  may  detect  VOCs  at  a 
level  slightly  above  the  detection  limit. 
EPA  believes  that  where  the  State  can 
determine  that  contamination  is 


"reliably  and  consistently"  less  than  the 
MCL  those  systems  should  be  able  to 
return  to  the  base  monitoring 
requirement  (i.e.,  annually).  Giving 
States  the  discretion  to  determine 
whether  systems  meet  this  criterion  may 
allow  States  to  give  monitoring  relief  to 
some  systems. 

(3)  Decreased  Monitoring.  States  may 
grant  waivers  to  systems  that  are  not 
vulnerable  and  did  not  delect  VOCs 
while  conducting  base  monitoring. 
Vulnerability  must  be  determined  using 
the  criteria  specified  above  in  the 
discussion  of  vulnerability  assessments. 
EPA  anticipates  that  most  systems  will 
not  be  able  to  qualify  for  a  "use"  waiver 
because  of  the  ubiquity  of  VOCs. 
However,  systems  conducting  an 
assessment  that  considers  prior 
occurrence  and  vulnerability 
assessments  (including  those  of 
surrounding  systems),  environmental 
persistence  and  transport  source 
protection.  Wellhead  Protection 
Assessments,  and  proximity  to  sources 
of  contamination  may  apply  to  the  State 
for  a  "susceptibility"  waiver.  If  the 
waiver  is  granted,  systems  are  required 
to  take  one  sample  and  update  the 
current  vulnerability  assessment  during 
two  consecutive  compliance  periods 
(i.e.,  six  years).  The  vulnerability 
assessment  update  must  be  completed 
by  the  begiiming  of  the  second 
compliance  period.  EPA  is  increasing 
the  time  frame  from  five  to  six  years  to 
bring  the  five-year  monitoring  frequency 
in  the  proposal  in  line  with  the  3/6/9/- 
year  frequencies  specified  in  the 
standard  monitoring  framework. 

EPA  proposed  that  States  have  the 
discretion  to  set  subsequent  frequencies 
in  systems  that  did  not  detect  VOCs  in 
the  initial  round  of  four  quarterly 
samples  and  that  are  designated  as  not 
vulnerable  based  on  assessment.  Most 
commenters  supported  this  provision, 
and  it  is  promulgated  as  proposed.  The 
repeat  monitoring  frequency  for 
groundwater  systems  meeting  this 
criteria  shall  be  not  less  than  one 
sample  every  six  years  as  discussed 
above.  For  surface  water  systems 
meeting  this  criteria,  the  repeat 
frequency  is  at  State  discretion. 

/.  Pesticides /PCBs—(\)  Initial  and 
Repeat  Base  Requirements.  In  the  May 
1989  proposal,  systems  were  not 
required  to  monitor  unless  the  State,  on 
the  basis  of  a  vulnerabihty  assessment, 
determined  the  system  vulnerable.  If 
vulnerable,  systems  were  required  to 
take  four  consecutive  quarterly  samples. 
EPA  requested  comment  on  an 
alternative  approach  that  would  require 
all  systems  to  monitor  for  all 
contaminants.  As  discussed  above, 
today's  requirements  specify  that  all 


systems  must  take  four  quarterly 
samples  every  three  years.  However,  all 
systems  are  eligible  for  waivers  from  tie 
quarterly  monitoring  requirement,  as 
discussed  in  the  section  on  decreased 
monitoring  below. 

Most  comments  on  the  proposal 
revolved  around  two  issues — the 
requirement  that  systems  monitor 
quarterly  and  the  requirement  that  all 
systems  monitor  at  the  time  of  highest 
vulnerability.  Many  commenters  stated 
that  quarterly  monitoring  was  not 
necessary  to  detect  changes  in 
contamination.  Many  conmienters 
recommended  annual  monitoring  for 
pesticides.  After  reviewing  the 
information  and  comments  submitted, 
EPA  believes  that  quarteriy  monitoring 
remains  the  best  scheme  to  determine 
contamination.  Occurrence  information 
available  to  EPA  indicates  that  seasonal 
fluctuations  from  runoff  and 
applications  of  pesticides  may  occur, 
thus,  quarterly  monitoring  is  better  than 
annual  monitoring  to  determine 
pesticide  contamination.  In  some  cases, 
it  may  be  appropriate  to  monitor  at 
greater  frequencies  than  those  specified 
by  today's  rule  to  better  determine 
exposure.  States  and  systems  have  the 
option  to  monitor  at  greater  frequencies 
than  the  federal  minimums. 

Most  commenters  opposed  the 
requirement  to  monitor  at  the  time  of 
highest  vulnerability,  stating  that  highest 
vulnerability  cannot  be  predicted  or 
determined.  Sevpral  commenters  stated 
that  the  requiren  ent  to  monitor  at  the 
time  of  highest  valnerability  was 
unenforceable.  EPA  agrees  and 
eHminates  this  requirement  from  today's 
rule.  However.  States  are  advised  to 
examine  sampling  practices  of  systems 
to  assure  that  periods  of  likely 
contamination  are  not  avoided.  This  is 
especially  true  for  surface  water 
systems  monitoring  for  pesticides  after 
rainfall  and/or  application  of  pesticides. 

In  the  May  1989  notice.  EPA  proposed 
that  systems  conduct  repeat  monilonng 
every  three  or  five  years,  depending  on 
system  size  and  ground/surface 
distinctions.  In  today's  rule,  the  repeat 
monitoring  frequency  for  all  systems  is 
four  consecutive  quarterly  samples  each 
compliance  period.  However.  EPA  has 
made  several  adjustments  for  systems 
that  do  not  detect  contamination  in  the 
initial  compliance  period.  After  the 
initial  monitoring  round  is  completed, 
systems  that  serve  >3,300  persons  may 
reduce  the  sampling  frequency  to  two 
samples  in  one  year  dunng  each 
compliance  period.  Systems  serving 
<  3,300  persons  may  reduce  the 
sampling  frequency  to  one  sample.  EPA 
has  increased  the  frequency  small 
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systems  must  monitor  in  this  rule  from 
evary  five  years  to  every  three  years, 
because  EPA  believes  that  this  chaage 
will  offer  greater  health  protection.  EPA 
believes  that  every  six  year*  is  too  long 
an  interval  to  determine  changes  in 
consumer  exposure.  In  addition,  because 
EPA  has  coMed  this  change  with 
revised  procedures  for  granting  "use" 
waivei*.  the  impact  of  this  change  will 
beminimaL 

EPA  has  made  die  granting  of  "use" 
waivers  for  peetiddes  easier  in  this  rule 
and  will  permit  Statee  to  grant  "area 
wide"  or  "Statewide"  waivers  based 
upon  pesticide  nee  information.  EPA 
anticipates  in  adopting  this  scheme, 
along  with  the  other  changes  outlined  in 
today's  rule,  that  many  systems  will  be 
able  to  obtain  a  "use"  waiver.  For  those 
systems  not  able  to  obtain  a  waiver  (i.e., 
vafaieTat>le  systems],  EPA  believes  it  is 
appropriate  to  monitor  at  three-year 
intervale  to  determine  contamination. 

(2)  Increased  Monitoring.  In  the  May 
1980  notice,  systems  with  less  dian  500 
service  connections  that  detect 
contamination  were  required  to  monitor 
amraally.  Systems  with  more  than  500 
service  connections  that  detect 
pesticides  are  required  to  monitor 
quarterly.  EPA  defined  detection  as 
greater  than  50  percent  of  the  MCL 
Most  comments  revolved  around  the  50 
percent  trigger.  As  discussed  above, 
EPA  i»  redefining  detection  for 
pestiddet  to  mean  using  the  method 
detection  bmit  (see  table  24).  EPA 
believes  it  is  appropriate  to  use  the 
method  detection  limit  as  the  trigger  for 
reduced  monitoring  because  detection 
implies  that  a  pathway  to  contamination 
exists.  Consequently,  additional 
monitoring  Is  required  to  determine  the 
extent  and  variability  of  pestidde 
contaminadon.  In  today's  rule,  all 
systems  that  detect  pestiddes/PCBs 
must  monitor  quarterly  until  a  reliable 
baseline  has  been  established. 

Table  2*.— Method  teTECTKDN  Umits— 
PEsncnEft/PCBs 


Atechkv. 


AUoirt).. 


CNorttara.  

Z40 


EtfiytsrwdbramU*  (EOe) 


OslKlkM  iPlll 


00002  mg/l 
OjOOOStno/1 
0.0008  mg/l 
OjOOOems/« 
aOOOl  nQA 

0.002  mg/l 
0.00002  mg/1 
0.00D1mg/l 

000001  mo/l 
0.00004  mg/l 
0.00002  fng/l 

ojoootme/1 

OuOOOl  mg/l 


Table  24.— Method  DexEcmoN  Umits— 
PESnaoES/  PCBS— Continued 


Potyctilorinated  blphmvf^a  (PC8») 
|M  dKMNoraeipnwiyt). 

P«otachiofOphaoo( 

Toxapharw. 
2A5-TP  (S(ty«). 


0.0001  mg/l 

0.00001  mg/l 
0.001  mg/l 
0.0002  mg/l 


As  described  previously,  upon 
detection,  all  systems  must  immediately 
begin  quarterly  monitoring.  The  State 
may  reiduoe  the  system  to  annual 
monitoring  after  determining  it  is 
"reliably  and  consistently"  below  the 
MCL  A  reduction  to  annual  monitoring 
may  occur  after  a  minimum  of  two 
samples  for  groundwater  and  four 
samples  for  surface  water  systems. 
After  three  years  of  annual  monitoring 
which  remains  "reliably  and 
consistently"  below  the  MCL,  systems 
can  return  to  the  base  monitoring 
requirement  (i.e.,  four  quarterly  samples 
every  three  years). 

(3]  Decreased  Monitoring.  Systems 
that  obtain  a  waiver  from  the  monitoring 
requirements  are  not  required  to 
monitor.  All  systems  are  eligible  for 
waivers  in  the  first  three-year 
compliance  period  of  1983  to  1995.  As 
discussed  above.  EPA  has  simplified  the 
vulnerability  assessment  procedures  by 
allowing  the  systeih  to  assess  whether 
the  contaminant  baa  been  used, 
transported,  mixed,  or  stored  in  the 
watershed  or  zone  of  influence.  Where 
previous  pesticide/PCB  u»e  in  the  area 
can  be  ruled  out  systems  may  apply  to 
the  State  for  a  use  waiver.  ^A's  intent 
in  promulgating  tliis  change  is  to  make  it 
easier  for  systems  to  obtain  waivers  in 
those  situations  where  the  chemical  has 
not  been  used  States  may  be  able  to 
determine  that  the  entire  State  or 
specific  geographic  areas  of  the  State 
have  not  uaed  die  contaminant  and 
consequently  granted  "area  wide" 
waivers.  Systems  that  cannot  detennine 
use  may  still  qualify  for  a  waiver  by 
evaluating  susceptibility  according  to 
the  criteria  discussed  in  tlie  VOC 
section  above.  Waivers  must  be 
renewed  every  time  years. 

EPA  requested  comments  on  whether 
systems  that  did  not  detect  canceled 
pestiddes  in  the  initial  monitoring  round 
should  be  presumed  to  be  non- 
vulnerable  and  therefore  not  required  to 
monitor.  After  reviewing  the  comments 
and  informatian  on  illegal  pestidde  use, 
EPA  continues  to  believe  that  no 
occurrence  improves  tlie  likelihood  that 
the  State  will  grant  a  waiver  from 
continued  mooitoring  of  a  canceled 
pestidde.  Due  to  possible  penistenoe  fai 
the  environment,  however,  EPA  does  not 


agree  with  oommenters  who  believe  that 
waivers  should  be  granted 
automatically. 

5.  Other  Issues 

o.  Compliance  Determinations. 
Several  commenters  suggested  that,  for 
a  compliance  determination,  a  sinj^e 
sample  or  four  quarterly  samples  are  not 
representative  of  water  delivered  to 
consumers.  Several  commenters 
suggested  that  EPA  adopt  an  averaging 
period  of  longer  than  one  year  for 
compounds  posing  chronic  health 
hazarda.  EPA  continues  to  believe  that 
any  excursion  above  an  MCL  presents  a 
risk  to  health  and  should  be  addressed 
immediately.  However,  in  a  practical 
sense,  most  systems  would  not 
immediately  install  treatment  until 
establishing  a  baseline  based  on 
additional  monitoring  to  determine  the 
extent  of  the  problem.  Several  years  will 
elapse  after  a  violation  before  treatment 
is  installed  Consequently,  the  concern 
of  the  commeater  tliat  a  single  sample 
may  result  in  treatment  is  unfounded. 
EPA  wishes  to  point  out  that  water 
systems  can  always  safamit  a  sampling 
plan  (subjed  to  State  approval)  that 
includes  mora  monitoring  than  the 
minimum  established  by  EPK  if  that 
will  result  in  a  better  represoitative 
sampla 

Several  commenten  opposed  the 
proposed  requirement  that  a  sjrstem  is 
immediately  out  of  compHanee  end  must 
give  public  notice  if  the  initial  or  the 
total  of  subsequent  samples  is  more 
than  four  times  the  MCL  Tht 
commenters  were  concerned  that  non- 
compliance may  be  based  on  a  single 
sample.  EPA  points  out  diat  any 
quarterly  sample  that  exceeds  die  MCL 
by  four  times  would  result  In  an  annual 
average  that  exceeds  the  MCL  EPA 
continues  to  believe  that  this  approach 
gives  early  warning  to  consumen  that  a 
health  problem  may  exist  EPA  has 
clarified  how  the  annual  average  is 
calculated  by  specifying  that  any 
analyses  below  the  detection  limit  shall 
be  calculated  as  zero. 

Several  commenters  opposed  the 
requirement  that  if  a  single  sampling 
point  is  out  of  oompliaoce,  then  the 
entire  system  is  out  of  compliance.  As 
previously  stated.  EPA  has  adopted  this 
policy  because  EPA  determines  system 
compliance,  not  sampling  point 
compliance. 

EPA  wishes  to  point  out  and  darity 
that  once  a  system  is  waived  from 
specific  measorement  of  nitrite,  as 
discussed  above,  compliance  vriU  be 
determined  throngh  a  measurement  of 
combined  nitnte  and  nitrate  (measured 
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as  N).  The  MCL  for  this  combined 
measurement  remains  at  10  mg/l  as  N. 

b.  Confirmation  Samples.  EPA 
proposed  that  if  an  analytical  result 
greater  than  10  mg/l  for  nitrate  and  1 
mg/l  for  nitrate  indicates  that  the 
system  may  exceed  the  MCL,  then  that 
system  must  take  a  confirmation  sample 
within  24  hours  of  notification  of  the 
analytical  result.  Results  from  both 
samples  must  be  reported  to  the  State 
within  two  weeks  of  the  date  the  initial 
sample  was  taken.  Most  commenters 
opposed  the  requirement  to  take  a 
confirmation  sample  within  24  hours  of 
notification,  stating  that  it  was 
impractical  to  require  a  system  to 
monitor  that  quickly.  EPA  agrees  with 
the  commenters  and  has  modified 
today's  rule  to  allow  systems  in  which 
the  first  sample  exceeds  the  MCL  to 
notify  the  public  within  24  hours  of 
receipt  of  the  analytical  results  through 
posting,  mail  notification,  or  radio/TV 
that  the  system  may  be  in  violation.  If 
the  system  decides  to  take  this  option, 
then  it  must  take  a  confirmation  sample 
within  two  weeks  of  the  original 
notification. 

c.  Compositing.  In  the  May  1989 
proposal  EPA  allowed  systems,  at  the 
discretion  of  the  State,  to  composite  up 
to  five  samples.  Compositing  must  be 
done  in  the  laboratory.  Most 
commenters  supported  compositing  as  a 
methodology  to  cut  costs.  In  this  final 
rule,  EPA  is  limiting  compositing  among 
different  systems  to  only  those  systems 
serving  fewer  than  3,300  people, 
dystems  serving  greater  tiian  3,300 
persons  will  be  allowed  to  composite 
but  only  within  their  own  system.  EPA 
also  requested  comments  on  whether 
State  discretion  on  compositing  is 
necessary  or  whether  systems  can 
composite  automatically  without  State 
approval.  Several  States  opposed  this 
change;  consequently,  the  final  rule  is 
unchanged  from  the  proposal.  EPA 
believes  that  compositing  is  to  be  used 
only  when  cost  savings  are  important 
and  systems  alone  should  not  make  that 
determination. 

d.  Asbestos.  Some  commenters  were 
confused  by  the  wording  used  to  specify 
sampling  points  in  a  distribution  system 
for  measuring  asbestos  when  a  system 
or  part  of  a  system  is  judged  vulnerable. 
EPA  wishes  to  clarify  that  collecting  a 
sample  at  a  consumer  tap  is  not 
necessary,  It  is  sufficient  to  collect  at  a 
convenient  place  in  those  parts  of  the 
distribution  system  that  have  been 
deemed  vulnerable  to  asbestos 
contamination. 

6.  Unregulated  Contaminant  Monitoring 

EPA  proposed  requirements  to 
monitor  for  other  "unregulated" 


contaminants.  "Unregulated" 
contaminants  are  those  contaminants 
for  which  EPA  establishes  a  monitoring 
requirement  but  which  do  not  have  an 
associated  MCLG.  MCL  or  treatment 
technique  (see  table  25).  EPA  may 
regulate  these  contaminants  in  the 
future. 

Table  25.— Unregulated  Inorganic 
AND  Organic  Contaminants 

EPA  analytical  method 


Organic  contamirmnts 

AJdTin .„ 

B«nzo(a)pyr8ne 

Butachlof „ 

Cartaryl 

Dalapon 

C)i-2(elfiy1hexyl)adipate 

D^ 

2(att<ylhexy1)phmalates. 

Dicamba 

Dieklnn 

Dinoseb 

Diquaf 

Endothall 

Glyphosata _ 

Hexachkyobenzene 

Hexachlorocyclopenta- 

diene 

3-Hydroxycart»furan 

MettX)my1 

Metolachkx 

Metritxjzin 

Oxamyl  (vydate) 

PicJoram „ 

Propachlof . 

Simaane 

2,3,7,8-TCDD  (Diodn) 


Inorganic  contaminants 

Antimony 


Beryllium.. 


Nickel.. 


SuKate .... 
ThaHium.. 


Cyanide . 


505.  508.  525 

525,  550,  550.1 

507,  525 

531.1 

515.1 

506,525 

506,525 

515.1 

505,  508.  525 

515.1 

549 

548 

547 

505.  508,  525 

505,  525 

531.1 
531.1 
507.  525 
507,  508,  525 
531  1 
515.1 
507,  525 
505,  507,  525 
513 


Graphite  Furnace  Atomtc 

Absorption;  Inductively 

Coupled  Ptasma. 
Graphite  Furnace  Atomic 

Atjsorption;  Inductively 

Coupled  Mass 

Spectrometry  Plasma. 

Spectrophotometnc 
Atomic  Aljaorpton: 

Inductively  Coupled 

Plasma.  Graphite 

Furnace  Atomic 
■    Absorption. 
Cotonmetric. 
Graphite  Fumace  Atomic 

Absorption:  Inductively 

Coupied  Mass 

Spectrometry  Plasma 
Spectrophotometnc 


EPA  proposed  monitoring 
requirements  for  approximately  110 
"unregulated"  organic  chemicals  and  six 
inorganic  chemicals.  These 
"unregulated"  contaminants  were 
divided  into  two  priority  groups.  The 
monitoring  requirements  for 
contaminants  in  the  priority  #1  group 
only  apply  to  those  systems  vulnerable 
to  the  contaminant.  EPA  proposed  that 
States  may  require  additional 
monitoring  for  those  contaminants  in  the 
priority  #2  list  based  upon  local 
concerns  and  priorities. 


For  priority  *1  contaminants.  EPA 
proposed  that  States  must  conduct  a 
vulnerability  assessment  within  18 
months  of  promulgation  for  each 
contaminant.  The  vulnerability 
assessment  would  determine  the 
specific  contaminants  for  which 
community  and  non-transient  systems 
must  monitor.  EPA  also  proposed  an 
alternative  scheme  that  would  require 
all  systems  to  monitor  unless  a 
vulnerability  assessment  determined 
that  the  system  was  not  vulnerable. 

Most  commenters  supported  the 
concept  of  vulnerability  assessments  to 
detennine  which  systems  monitor.  EPA, 
in  today's  rule,  is  making  several 
changes  to  the  proposal  based  on  the 
comments.  First,  EPA  is  adopting  the 
alternative  monitoring  scheme  that 
requires  all  systems  to  monitor  for  the 
organics  unless  a  vulnerability 
assessment  determines  the  system  is  not 
vulnerable.  Second,  all  systems  must 
complete  the  monitoring  by  the  end  of 
the  first  monitoring  period  (i.e., 
December  31, 1995)  rather  than  four 
years  after  publication  of  the  rule  in  the 
Federal  Register,  as  discussed 
previously.  Third.  EPA  is  dropping  the 
priority  #2  list  of  contaminants  for 
which  States  may  use  their  discretion  in 
monitoring.  Systems,  however,  are 
encouraged  to  monitor  for  all 
contaminants  contained  in  a  specific 
analytical  methodology.  Fourth,  EPA  is 
adding  three  contaminants,  which  were 
proposed  in  the  list  of  24  contaminants 
on  July  25, 1990  (55  FR  30370).  Fifth.  EPA 
is  eliminating  2,4,5-TP  (Siivexj  from  the 
list,  as  it  is  a  regulated  contaminant  in 
today's  rule. 

Most  commenters  expressed  concern 
about  the  resource  requirements  for 
conducting  vulnerability  assessments 
for  the  unregulated  contaminants.  EPA 
believes  the  incremental  resources 
required  to  conduct  N-ulnerability 
assessments  for  unregulated 
contaminants  are  minim.al  because  all 
systems  will  be  required  to  monitor 
and/or  conduct  a  vTilnerability 
assessment  for  the  regulated 
contaminants. 

E.  Variances  and  Exemptions 

1.  Variances 

Under  section  1415(a)(1)(A)  of  the 
SDWA,  EPA  or  a  State  that  has  primacy 
may  grant  variances  from  MCLs  to  those 
public  water  systems  that  cannot 
comply  with  the  MCLs  because  of 
characteristics  of  their  water  sources,  .^t 
the  time  a  variance  is  granted,  the  State 
must  prescribe  a  compliance  schedule 
and  may  require  the  system  to 
implement  additional  control  measures. 
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The  SDWA  raqoires  that  variances  may 
only  be  granted  to  tfaoM  tystema  that 
have  instaUed  BAT  (as  identified  by 
EPA).  However,  in  limited  aituationt  a 
ayatem  may  receive  a  variance  if  it 
demonatratea  tliat  the  BAT  would  only 
achieve  a  die  aiinimus  reduction  in 
contamination  (a«e  1 142.82(d)).  Before 
EPA  or  a  State  isauea  a  variance,  it  must 
find  that  the  variance  will  not  result  in 
an  unreaacnable  riak  to  health. 

Under  aectioo  1413(a}(4]  of  the  Act. 
Statea  with  primacy  that  choose  to  issue 
variances  must  do  ao  under  conditions 
and  in  a  manner  that  is  no  leaa  stringent 
than  EPA  allows  under  aection  1415. 
Before  a  State  may  issue  a  variance,  it 
must  find  that  the  system  is  unable  to  (1) 
join  another  water  system,  or  (2) 
devebp  another  source  of  water  and 
thus  comply  fuUy  with  all  applicable 
driiddng  water  regulations. 

The  Act  permits  EPA  to  vary  the  BAT 
established  under  section  1415  from  that 
estabiiahed  ander  aection  1412  based  on 
a  number  of  findings  such  as  system 
size,  physical  conditioBS  related  to 
engineering  feasibility,  and  the  cost  of 
comptianoe.  Paragraph  142.fi2  of  this  rale 
Usts  the  BAT  that  EPA  has  specified 
under  section  1415  of  the  Act  for  die 
purposes  of  issuing  variances.  This  list 
mirrors  the  proposed  list  except  that 
electrodialysis  is  considered  BAT  for 
barium,  nitrate,  and  selenium  as 
discussed  in  "Selection  of  Best 
Available  Technology"  above. 

EPA  received  several  comments  on  its 
proposed  list  of  section  1415  BAT.  The 
commenters  agreed  with  EPA  that 
coagulation/filtration  and  lime  softening 
should  be  excluded  as  BAT  far  those 
systems  serving  <500  service 
connections.  In  the  proposal,  EPA 
requested  comment  on  whether  reverse 
osmosis,  activated  alumina,  and  ion 
exchange  should  be  considered  BAT  for 
small  systems  because  of  the  relatively 
high  costs  of  these  technologies.  EPA 
also  stated  that  it  was  continuing  to 
evaluate  what  costs  are  feasible  for 
public  water  systems  and  that  it  was 
currently  examining  alternative 
affordabihty  criteria.  EPA  also 
requested  comments  on  whether  PTA 
should  be  BAT  for  DBCP  and  EDB 
because  of  high  air-to-water  ratios 
resulting  in  increased  costs. 

In  the  proposal,  EPA  based  its  cost 
estimates  on  designs  reflecting  best 
engineering  practice.  Some  of  the 
assumptions  underlying  these  coat 
estimates  may  be  unrealistic 
considering  the  nature  of  small  water 
systems  and  their  ability  to  procure, 
finance,  or  operate  facilities.  In  other 
cases,  the  assumptions  did  not  reflect 
EPA's  best  understanding  of  desi^  and 
average  flows  in  water  systems,  the  cost 


of  waste  treatment  or  the  costs  of 
engmeering  more  likely  to  be  used  by 
small  water  systems.  A  reexamination 
of  these  assumptions  has  led  EPA  to 
conclude  that  the  costs  of  treatment  to  a 
water  system  and  its  customers  may  lie 
within  a  very  wide  range  depending  on 
site-speciPiC  conditions  and 
requirements. 

EPA  has  produced  a  draft  report 
entitled  "Small  System  Technology  Cost 
Revisions"  (U.S.  EPA.  Office  of  Drinking 
Water,  May  1990),  which  describes  the 
cost  of  treatment  trains  that  are  more 
likely  to  be  used  in  small  water  systems. 
The  costs  in  that  report  are  based  on 
engineering  assumptions  different  from 
those  used  to  cost  very  small  system 
technologies  at  the  time  of  the  proposal. 
Differences  between  engineering 
assumptions  and  those  used  in  the 
proposal  include,  for  example,  purchase 
of  prebuilt  sheds  rather  than  full 
construction  of  a  shed. 

Cost  estimates  in  the  "Small  System 
Technology  Cost  Revisions"  draft  report 
of  technologies  with  contaminant 
removal  capability  equivalent  to  those 
discussed  in  the  proposal  are 
significantly  lower.  For  example,  the 
cost  of  removing  chromium  using  two- 
bed  ion  exchange  treatment  in  a  water 
system  serving  25-100  people  was  listed 
in  the  proposal  at  $3.40/1,000  gallons.  As 
a  result  of  updating  flow  and  waste 
disposal  assumptions,  the  cost  is  now 
estimated  at  $10.16/1.000  gallons.  This  is 
equivalent  to  about  Si, GOO  per  year  per 
household  served  by  the  water  system. 
In  the  draft  report  the  cost  of  using  ion 
exchange  treatment  (as  described  in  the 
May  1990  draft  report)  is  only  $0.91/ 
1,000  gallons,  or  about  $90  per  year  per 
household  in  this  size  water  system, 
assuming  no  need  for  off-site  waste 
disposal  If  off-site  waste  disposal  is 
necessary,  costs  per  household  might 
grow  to  about  $20(>-$300/yr,  still 
significantly  less  than  the  $l,000/yr 
associated  with  more  expensive 
engineering  assumptions. 

EPA  recongizes  that  its  May  report  is 
not  only  a  draft,  but  also  only  a 
preliminary  investigation  into  the  actual 
costs  likely  to  be  incurred  by  very  small 
water  systems.  The  report  however, 
confirms  substantial  anecdotal  evidence 
that  EPA's  previous  small  systems  costs 
may  be  overestimated  in  some 
circimistances.  As  a  result  of  this 
reevaluation  of  costing  assumptions. 
EPA  concludes  that  low-cost  treatment 
trains  using  the  section  1415 
technologies  could  be  affordable. 
Therefore,  EPA  finds  that  all 
technologies  as  listed  in  tables  26  and  27 
are  section  1415  BAT. 


2.  Point-of-Use  Devices,  Bottled  Water 
and  Point-of-Entry  Devices 

Under  aection  1415(a)  of  the  SDWA. 
when  the  State  grants  a  variance  or 
exemption,  it  muat  prescribe  an 
implementation  adiednle  and  any 
additional  coatrol  measores  that  the 
system  most  take.  States  may  require 
the  use  of  point-ofnise  (POU)  devices, 
bottled  water,  and  other  mitigatii^ 
devices  as  "additional"  control 
measures  if  an  "unreasonable  risk  to 
health  exists."  One  oommenter  stated 
that  EPA  should  also  include  point-of- 
entry  (POE)  devices  as  an  additional 
option.  EPA  agrees  and  has  amended 
SS  142.57  and  142.62  in  today's  rule  to 
allow  POE  devices  as  an  interim  control 
measure  while  a  variance  or  exemption 
is  in  effect.  Public  water  systems  may 
also  use  POE  devices  for  full  compliance 
with  the  MCLs  if  they  meet  certain 
criteria  and  procedures  specified  in  40 
CFR  \  141.10a 

3.  Exemptions 

Under  aection  1416(a),  a  State  or  EPA 
may  grant  an  exemption  extending 
deadlines  for  compUance  widi  a 
treatment  technique  or  MCL  if  it  finds 
that  (1)  due  to  compelling  factors  (which 
may  inlcude  economic  factors],  the  PWS 
is  unable  to  comply  with  the 
requirement:  (2)  the  exemption  will  not 
result  in  an  unreasonable  risk  to  human 
health;  and  (3)  the  system  was  in 
operation  on  the  effective  date  of  the 
NPDWR.  or,  for  a  system  not  in 
operation  on  that  date,  no  reasonable 
alternative  source  of  drinking  water  is 
available  to  the  new  system. 

In  determining  whether  to  grant  an 
exemption,  EPA  expects  the  State  to 
determine  whether  the  facility  could  be 
consolidated  with  another  system  or 
whether  an  alternative  source  could  be 
developed.  Another  compelling  factor  is 
the  affordabihty  of  the  required 
treatments.  It  is  possible  that  very  small 
systems  may  not  be  able  to  consolidate 
or  find  a  low-cost  treatment.  EPA 
anticipates  that  States  may  wish  to 
consider  granting  an  exemption  when 
the  requisite  treatment  is  not  affordable, 

EPA  believes  that  as  a  rule  of  thumb, 
a  total  annual  household  water  bill 
becomes  unaffordable  when  it  is  greater 
than  2  percent  of  the  median  houtebold 
inconie,  or  about  $850/hou8ehold/year, 
if  calculated  based  on  median  national 
income.  EPA  realizes  that  affordability 
cannot  be  characterized  by  a  single 
threshold,  and  believes  that  in  cases 
where  local  median  income  is  very  low, 
a  total  annual  household  water  bill  as 
small  as  $450  may  be  unaffordable.  EPA 
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believes  that  any  total  annual  bills 
below  that  amount  are  affordable. 

EPA  considered  a  wide  variety  of 
information  when  formulating  this 
unaffordabiUty  rule  of  thomh.  Today,  the 
average  annual  household  water  bill  is 
about  $250.  To  supplement  centrally 
treated  and  piped  water  with  bottled 
water  costs  about  $400  more  per  year,  a 
cost  many  people  throughout  the  nation 
are  willing  to  pay  on  an  increasmgiy 
frequent  iMsis.  "nris  mirrors  the  marked, 
costs  of  various  POU  and  POE  devices 
intended  to  provide  safe  drinking  water 
and  which  now  constitute  an  active 
household  products  market.  In  addition, 
EPA's  rule  of  tbnab  is  similar  to  that 
used  by  the  Department  of  Agricultare's 
Farmers'  Home  AdministratioB  (PmHA) 
guidance  on  tlM  use  of  grants  in  piace  of 
loans,  based  on  hardsh^.  Finally,  the  2 
percent  of  iBe(kan  income,  $S50/yr. 
valae  is  about  equal  to  the  highest 
existing  annual  water  biDs,  althongh 
abnormally  high  rates  (greater  than 
$l,000/yr)  have  been  documented  in  a 
handful  of  conununities.  EPA  believes 
its  rule  of  thumb  reflects  both  what 
many  people  consider  affordable  for 
high  qsabty  wata  and  established 
federal  policy  with  regard  to  enonomic 
hardship. 

When  considering  the  appropriateness 
of  an  exemption  based  on  affordabihty, 
the  States  should  ensure  that  a  full  faith 
effort  has  been  made  to  consider  low- 
cost  solutions  simflar  to  those  examined 
in  the  May  1990  draft  EPA  report. 

Several  corainenters  also  indicated 
that  affordabihty  considerations  should 
include  all  treatments  that  might  need  to 
be  applied  by  a  water  system,  not 
merely  those  associated  with  this  rule. 
EPA  agrees  with  these  comments,  and 
expects  States  wiU  review  all  the 
treatment  requirements  of  water 
systems  to  add  as  many  treatment 
techniques  as  are  affordable.  Where  the 
total  treatment  need  is  not  affordable, 
those  treatments  should  be  required  that 
result  in  the  greatest  risk  reduction, 
while  remaining  affordable  under  the 
criteria  given  above. 

Under  section  1416(b)(2)(B)  of  the  Act. 
an  exemption  may  be  extended  or 
renewed  (in  the  cases  of  systems  that 
serve  less  than  500  service  connections 
aiMl  that  need  financial  assistance  for 
the  necessary  improvements)  for  one  or 
more  two-year  periods.  EPA  believes 
that  information  on  low-cost 
technologies  will  receive  a  considerable 
amount  of  attention  over  the  next 
several  years  and  States  giving 
exemptions  based  on  affordabihty 
should  be  prepared  to  required  small 
water  systems  to  regularly  reexamine 
the  available  technologies  to  ensure  that 


any  new  low-cost  opportunities  are 
appUed,  where  appropriate. 

Tabl£  26.— Section  1415  BAT  for 
Inorganic  Compounds 


Chofnlcal 


Asbostos ... 

Barttim 

CadmMn_ 
Chroralyni. 
Mercury 


Nitrate 

Nitr1t8__. 
SdNhmi . 


BATt 


2.3.8 

5.  S,  7,  S 

2.5i.«».7 
2'.4.6». 

7' 
6,7,9 
5.7 
1,2  •.•,7, 

S 


Table  27,— Scctxjh  1415  BAT  for 
Or6an)C  Compounds — Continued 


*  BAT  only  if  irrf)uent  HQ  uuinJwrliaBui'M  v*  <10 

'  BAT  ta  OtoBrnm  Ul  onV. 

•  BAT  for  Saleniuffl  fV  onfy. 


Key  toBATain  Table  26 

1  =  Activstad  Alusina. 

2 = CaagBlalvn/Plltmtkui  (opt  BAT  for 

•ytteiBa  witk  <S08  serrice  conoections]. 
SsIXrect  Bad  DiatomMc  FiltratioB. 
4  =  Graniilw  Activated  Carboa. 
5= Ion  Exchange. 
6= Lime  Softening  (not  BAT  for  systems  with 

<500  service  connections). 
7= Reverse  Osmosis. 
8 = Corrosion  Control. 
9 = Electrsdialysis. 


Table  27.— Section  1415  BAT  for 
Organic  Compounds 


Ct^mical  name 


Packed 


Benzene 

Carton  tetrachloride 

1 .2-D»chloroethane  __ _ 

Trichloroethylene 

para-OicMerobengene „. 

1 ,2-Dichlaraelhytane 

l,1,1-Tnct*yo«tiww 

Vmyl  chkxxJe 

ct»-i  .2-0>chlo<  oethytene  -.- 

1  .Z-Oichloraprepane 

Elhytbeazane 

MonocMorebanzarte 

ontK>-Dtctitorobenzene 

Styrene 

Tetrachloroethy1er)e....»» 

Tohiana...-- 

trans- 1 .2-D)c^kxoet^ytene .. 
Xylenes  (total) 


Alachlar. 

Akkcart 

Aldicart}  sulfoxide 

Aldicarb  sulfone 

Atraane 

Carbotuean 

OAjrdana 

DttMOmochtoropropane- 

2,4-0  __. _ 

Elnywfw  dtorofTwo© 

Heptachlor 

HaplKM 

Lindane 

Mettexychlor. 
PC88 


Ganular 
•ctwetad 


Cliamical  nana 


PemacbtocQptwnol- 

Toxaphene 

2,4.5-TP 


F.  Laboratory  Certification 

Cjtmrafmirt  a  inqsirad  whether  EP\ 
would  be  utihzlBg  method  nerttfinatiaQ 
for  laboratory  approval  or  certifjring 
laboratories  for  each  individual 
coBtaninaBt  EPA  recognized  this  need 
and  adopted  this  fanner  system  in  the 
VOC  final  i>^  (52  FR  (130?  ZSTTD,  July  8, 
19S7).  Under  the  performance 
requirements  for  the  July  1987  VOC 
regulation,  lahorstories  had  to  peas 
certification  reqwiiements  for  six  oat  of 
seven  VOCs  (exchwliRg  vinyl  chloride). 
EPA  w<nM  idee  to  extend  this 
philosophy  to  afl  Its  regulated  analytes 
to  reduce  the  burden  on  the  regulated 
coramimity,  since  it  recognizes  that  even 
the  best  laboratories  cannot  achieve  100 
percent  success  every  time  they 
partjcrpate  in  performance  stuthes.  At 
this  time,  however,  only  the  VOCs  have 
a  large  enotigh  group  of  regulated 
analytes  to  make  this  meftod  useful. 

Today's  rule  will  req\iire  laboratories 
to  pass  80  percent  of  the  regulated 
analytes  that  are  present  in  a 
performance  sample,  including  vinyl 
chloride,  at  the  current  acceptance  limits 
set  for  VOCs.  The  other  inorganic  and 
organic  analytes  will  continue  to  be 
approved  at  the  limits  set  for  them  on  an 
indi\'idual  basis.  When  this  rule  is 
effective,  Ifl  VOCs  will  be  analyzed;  a 
performance  sample  may  include  all  18 
or  only  a  portion  (e.g..  10  VOCs).  A 
laboratory  will  have  to  pass  15  out  of  18 
or  8  out  of  9  to  stay  certified. 

G.  Public  Notice  Requirements 

1.  General  Comments 

Three  commenters  slated  that  the 
notification  language  is  too  vague  and 
alarming.  Two  commenters  thought  the 
notices  may  imduly  alarm  the  pubKc 
about  minor  violatitms  or,  conversely, 
the  pubhc  may  become  immune  to  the 
notices  when  there  are  serious  health 
concerns.  One  of  these  commenters 
stated  that  the  public  notification 
language  should  be  guidance,  and  States 
should  be  allowed  to  determine  what 
language  is  apprtjpriate.  Another 
conmienter  thotight  the  notifications 
should  be  left  to  State  health  officials. 
One  commenter  recommended  that  EPA 
specifically  state  that  water  systems  can 
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append  the  notification  to  include 
Information  on  the  nature,  severity  and 
context  of  potential  health  effects,  as 
well  as  other  useful  information.  One 
commenter  stated  that  more  detail  and 
explanation  is  needed  to  define  "little  or 
no  risk."  which  is  the  generic  conclusion 
of  each  notification.  TTiis  commenter 
suggested  that  more  of  the  risk 
assessment  assumptions  be  included 
(e.g.,  lifetime  consumption  of  2  liters  per 
day  %vith  a  x-fold  safety  factor).  One 
commenter  similarly  felt  some 
indication  that  a  margin  of  safety  is  used 
to  establish  MCLa  is  needed. 

EPA  Response.  EPA  believes  the 
public  notification  language  is 
sufficiently  detailed  for  the  public  and 
should  not  be  unnecessarily  alarming. 
Some  language  has  been  modified  based 
on  the  chemical-specific  comments  that 
were  received. 

EPA  beheves  that  mandatory 
language  is  the  most  appropriate  (if  not 
the  only)  way  to  inform  the  affected 
public  of  the  health  implications  of 
violating  a  particular  EPA  standard.  It  is 
appropriate  for  EPA  to  specify  the 
language  because  the  Agency  is  familiar 
with  the  specific  health  implications  of 
violating  each  standard  which  were 
documented  in  the  course  of  developing 
the  NPDWRs.  EPA  is  aware  that  the 
health  implications  of  these  violations  of 
vary  in  their  magnitude.  Public  water 
systems  are  free  to  make  that  point  in 
their  public  notices  as  long  as  the 
mandatory  language  is  included  as  well. 
For  instance,  the  system  may  want  to 
note  that  its  violation  is  only  slightly 
above  the  standard.  In  fact,  the  public 
water  system  or  State  may  supplement 
the  notice  as  long  as  the  notice  informs 
the  public  of  the  health  risks  which  EPA 
has  associated  with  violation  of  the 
standards  and  the  mandatory  health 
effects  language  remains  intact. 

EPA  believes  the  public  notifications 
should  be  in  non-technical  terms. 
Providing  the  specific  risk  assessment 
assumptions  or  discussing  the  margin  of 
safety  would  be  too  detailed  and  raise 
confusion. 

2.  Contaminant-Specific  Comments 

a.  Asbestos.  Four  commenters  stated 
that  the  language  for  asbestos  should 
not  state  that  the  standard  is  based  on 
reducing  cancer  risks,  since  asbestos  is 
not  a  carcinogen.  Two  commenters 
asked  that  the  statement  be  revised  to 
separate  the  insulating  and  fire 
retardant  uses  from  A/C  pipe  uses.  One 
commenter  suggested  the  following 
modification  for  asbestos:  "Ingestion  of 
asbestos  is  associated  with  polyps 
(benign  tumors)  in  rats." 

EPA  Response.  EPA  agrees  with  most 
of  the  comments  received  on  asbestos 


and  has  modified  the  public  notification 
language  accordingly.  The  standard  for 
asbestos  is  based  on  reducing  possible 
human  cancer  risks  from  drinking  water 
exposure. 

b.  Other  Contaminants.  One 
commenter  stated  that  the  language  for 
selenium  should  be  revised  to  explain 
the  nutritional  essentiality  of  selenium. 
One  commenter  stated  that  the  nitrate 
language  should  state  that  alternate 
water  sources  should  be  provided  to 
children  under  one  year  of  age.  One 
commenter  recommended  modified 
wording  for  styrene.  One  commenter 
agreed  with  the  notification  language  for 
alachlor  and  monochlorobenzene.  One 
commenter  recommended  the  following 
replacement  wording  for  pesticides: 
"Under  certain  soil  and  climatic 
conditions  (e.g.,  sandy  soil  and  high 
rainfall),  substance  'X'  may  leach  into 
ground  water  after  normal  agricultural 
applications  or  may  enter  drinking 
water  supplies  as  a  result  of  surface 
runoff."  One  commenter  believes  the 
statement  concerning  liver  and  kidney 
effects  from  atrazine  is  an  error.  This 
same  commenter  provided  suggested 
changes  for  20  chemicals.  One 
commenter  believes  the  cadmium 
language,  "Smoking  of  tobacco  is  a 
common  source  of  general  exposure,"  is 
inappropriate;  this  commenter  believes 
that  the  notifications  should  only 
include  information  on  occurrence  or 
exposure  from  drinking  water.  This 
same  commenter  beheves  the  language 
for  the  polymers  acrylamide  and 
epichlorohydrin  is  too  alarming 
considering  the  minimal  risk.  Another 
commenter  suggested  changes  for  the 
acrylamide  notice. 

EPA  Response.  EPA  believes  that  the 
current  language  stating  the  nutritional 
essentiality  of  selenium  is  sufficient. 
Consumers  may  obtain  additional 
information  concerning  essentiality  from 
the  appropriate  State  regulatory  agency. 
For  nitrate/nitrite.  EPA  agrees  that  the 
age  should  be  specified.  However,  EPA 
disagrees  with  an  age  of  one  year  as  all 
data  suggest  that  infants  under  the  age 
of  six  months  are  the  sensitive 
population.  EPA  has  modified  the  notice 
accordingly. 

EPA  agrees  with  most  of  the 
comments  received  on  styrene  and  with 
tlie  proposed  generic  changes  for 
pesticides  and  has  modified  the  public 
notification  accordingly. 

EPA  also  agrees  that  the  atrazine 
language  should  better  reflect  the  study 
used  to  derive  the  MCLG,  and  the  public 
notification  language  has  been  modified 
accordingly. 

EPA  believes  the  potential  risks  from 
misuse  of  acrylamide  and 
epichlorohydrin  are  properly  qualified  in 


the  proposed  public  notification 
language,  and  therefore  should  not 
result  in  under  public  alarm. 

EPA  has  considered  other  chemical- 
specific  changes  and  has  modified  the 
language  in  some  cases  (see  the 
Comment/Response  Document  for 
detailed  response  to  comments). 

H.  Secondary  MCLs 

EPA  proposed  secondary  maximum 
contaminant  levels  (SMCLs)  based  on 
taste  and  odor  detection  levels  for  seven 
organic  chemicals  (o-dichlorobenzene, 
p-dichlorobenzene,  ethylbenzene, 
pentachlorophenol,  styrene,  xylene,  and 
toluene)  and  for  silver  and  aluminum. 
These  organic  chemicals  had  reported 
taste  or  odor  detection  levels  lower  than 
the  proposed  (or  final)  MCLs.  EPA 
believed  it  appropriate  to  set  SMCLs  for 
these  compounds  to  protect  against 
aesthetic  effects  (such  as  odor)  which 
could  be  present  at  levels  below  the 
proposed  MCLs. 

1.  Organics 

After  reviewing  the  public  comments. 
EPA  has  decided  to  defer  promulgating 
SMCLs  for  the  seven  organic  chemicals 
for  the  following  reasons: 

A  number  of  commenters  opposed 
SMCLs  for  the  seven  organics  due  to  an 
inadequate  experimental  basis  for 
setting  SMCLs  for  ethylbenzene, 
styrene,  toluene,  and  xylene.  While  the 
literature  citation  used  for  these 
chemicals  (Amoore  and  Hautala,  1983) 
was  based  on  theoretical  extrapolation 
(from  air  odor  thresholds)  and  while  it 
appeared  to  provide  valid  levels,  it  was 
not  confirmed  in  any  published 
literature. 

The  experimental  identification  of  any 
chemical  concentration  in  drinking 
water  with  a  perceived  aesthetic  effect 
presents  a  difficult  and  currently 
unresolved  task.  Minimum  detection 
levels,  although  different  in  different 
waters,  might  be  identified  but  the  point 
of  consumer  complaint  for  each 
chemical,  in  different  waters,  would 
require  more  study  and  research. 

EPA  is  none  the  less  convinced  that 
taste  and  odor  problems  represent  a 
significant  continuing  and  unresolved 
problem  for  drinking  water  suppliers 
and  their  consumers.  Accordingly,  EPA 
may  initiate  a  "National  Task  Force  of 
Experts"  to  review  and  assess  the  data, 
information,  and  opinions  available  with 
respect  to  taste  and  odor  problems  in 
public  water  supplies  including  problem 
definition,  possible  SMCL  and  analytical 
options  available,  and  means  for 
implementing  solutions.  If  initiated,  the 
task  force  would  develop  one  or  more 
SMCL  approaches  with  developed 
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analytical  technology  for  poasible 
adoption  in  a  proposed  fatare  secondary 
regiilation  aawmtanent  The  task  force 
may  also  provide  supplementaiy 
guidance  relatiag  to  detectable  and 
aesthetically  diapleaaing  levels  for 
specific  organic  cheoucala. 

EPA  wialtes  to  alert  the  States, 
utilities,  and  cooaumers  that  it  ia 
retaining  the  existing  odor  SMCL  of  3 
Total  Odor  NuHiber  (TON)  (see  40  CFR 
143.3).  Utilities  are  urged  to  find 
imaginative  ways  to  meet  the  objective 
of  having  more  pleasing  odor 
characteristics  for  their  finished  water 
using  the  current  3  "YOti  standard. 

Where  officials  and  consumers  find 
contaminated  drinking  waters,  they  may 
expect  to  detect  (possibly  slight)  tastes 
or  odors  at  the  concentrations  indicated 
below: 

o-Dichlorobenzene  0.01  mg/l 
p-Dichiorobenzeoe  0.005  mg/l 
Ethylbenzene  0.03  mg/L 
Pentachlorophenol  0i}3  mg/L 
Styrene  flOi  mg/L 
Toluene  004  mg/L 
Xylene  QJOl  mg/L 

2.  Alvnintun 

A  total  of  17  individuals  or 
organizations  provided  comments  in 
response  to  ^e  proposed  SMCL  of  0.05 
mg/l  for  aluminum.  All  of  these 
commenters  agreed  that  the  proposed 
SMCL  is  too  low  and  should  either  be 
increased  or  eliminated. 

Pertinent  points  from  the  comments 
are  summarized  as  follows: 

•  The  American  Water  Works 
Association  (AWWA)  no  longer  backs 
the  quality  goal  of  0.05  mg/l  which  it 
initially  adopted  on  January  28. 1968  but 
does  support  a  "recommended  operating 
level  of  0.2  mg/L" 

•  The  proposed  SMCL  of  0,05  mg/l 
would  be  very  difFicult  for  many  utilities 
to  meet;  a  1987  AWWA /Research 
Foundation  Surrey  of  90-f  utilities 
indicated  an  average  almninum 
concentration  of  0.09  mg/l  in  finished 
water.  Individual  utilities  also  expressed 
concern  with  difficulty  in  meeting  the 
0.05  mg/l  SMCL 

•  There  is  insufficient  experimental 
data  to  define  the  level  at  which  an 
aesthetic  effect  might  occur  in  various 
waters  and  treatments. 

EPA  believes  that  in  some  waters 
post-precipitation  of  aluminum  may  take 
place  after  treatment.  This  could  cause 
increased  turbidity  and  aluminum  water 
quality  slugs  under  certain  treatment 
and  distribution  changes.  EPA  also 
agrees  with  the  World  Health 
Organization  (WHO,  1984)  that 


"discoloration  of  drinking  water  ia 
distribution  systems  may  occur  when 
the  aluminum  level  exceeds  0.1  mg/l  in 
the  finished  water."  WHO  fmiher 
adopts  a  gaidance  level  of  0^  mg/l  in 
recognition  of  dif&aihy  in  meeting  the 
lower  level  in  some  sitoations.  While 
EPA  encoarages  utilities  to  meet  a  level 
of  0.05  mg/l  where  possible,  it  still 
believes  that  varying  water  quality  and 
treatment  situations  necessitate  a 
fiexifale  approach  to  establish  the  SMCL 
What  may  be  appropriate  in  one  case 
OMy  not  be  qipropriate  in  another. 
Hence,  a  range  for  the  standard  is 
appropriate.  Tbe  dcffaiition  of 
"secondary  drinking  water  regulation" 
in  the  SDWA  provides  that  variations 
may  be  allowed  according  to  "other 
circumstances."  The  State  primacy 
agency  may  make  a  deciston  on  the 
appropriate  level  for  each  utility  on  a 
case-by-case  basis.  Consequently,  for 
the  reasons  given  above,  the  final  SMCL 
for  alumimun  will  be  a  range  of  O.OS  mg/ 
1  to  0.2  mg/l,  with  the  precise  level  then 
being  determined  by  the  State  for  each 
system. 

3.  Silver 

On  May  22, 1969.  EPA  proposed  to 
delete  the  current  MCL  for  silver  (Ag), 
becanse  the  only  potential  adverse 
effect  from  exposure  to  silver  in  drinking 
water  is  argyria  (a  discoloration  of  the 
skin).  EPA  considers  argyria  a  cosmetic 
effect  since  it  does  not  impair  body 
fimction.  Also,  silver  is  seldom  found  at 
significant  levels  in  water  supplies  and 
drinking  water  has  never  been  identified 
as  the  cause  of  argyria  in  the  United 
States.  While  the  health  effects  of  silver 
may  only  be  cosmetic,  many  home 
water  treatment  devices  use  silver  as  an 
antibacterial  agent.  These  devices  may 
present  a  potential  contamination  threat 
when  used  in  a  system.  Therefore,  EPA 
proposed  (54  FR  22062)  an  SMCL  for 
silver  at  0.09  mg/l  based  on  the  skin 
cosmetic  effect  called  argyria.  EPA  also 
asked  the  public  to  comment  en  the 
selection  of  an  uncertainty  factor  (UF)  in 
the  alternate  calculation  of  SMCL 
assuming  an  oral  absorption  factor  of  4 
percent. 

Public  Comments.  A  total  of  six 
individuals  or  organizations  provided 
comments  in  response  to  the  proposed 
rule  regarding  silver.  All  commenters 
agreed  that  the  MCL  for  silver  (0.05  mg/ 
I)  should  be  deleted.  Several 
commenters  agreed  with  EPA's  proposal 
of  an  SMCL  for  silver.  Other 
commenters  disagreed  with  this 
proposal,  citing  the  followring  reasons  for 
support: 


•  Silver  does  not  affect  the  taste, 
odor,  color,  or  appearance  of  the 
drinking  %vater. 

•  There  is  no  evidence  that  the  low 
level  of  silver  that  might  be  found  in 
drmking  water  causes  argyria  in 
humans. 

In  response  to  a  specific  qaestion 
posed  in  the  Federal  Register  Notice  on 
tbe  selection  of  a  UF  for  tbe  alternate 
calculations  of  the  SMCL  different 
opinions  were  expressed.  Several 
commenters  suggested  using  an 
uncertainty  factor  of  2  in  support  of  25 
mg/l),  while  one  proposed  to  keep  the 
SMCL  at  the  current  MCL  of  0.05  mg/l. 

EPA  Response.  EPA  has  decided  a 
SMCL  of  01  ntg/1  is  needed  to  protect 
the  general  public  from  the  cosmetic 
effect  of  ar^nvia  (from  lifetime 
exposure  to  silver).  While  the  health 
effects  of  silver  nay  only  be  cosmetic 
many  home  water  treatment  devices  use 
silver  as  an  antibacterial  agent,  thus 
presenting  a  potential  mntamiDfrtmn 
threat  when  such  devices  are  used  in  a 
system.  Therefore,  EPA  has  decided  to 
keep  the  SMCL  at  0.1  mg/l  to  protect  the 
welfare  of  the  general  Fmhlic  from  the 
cosmetic  effect  of  arg>Tia, 

ElPA  is  proposing  to  use  the  same  data 
base  as  before  to  calculate  the  SMCL  for 
silver.  Assummg  1  g  of  sihrcr  by  i.v.  will 
cause  argyria  in  the  most  sensitive 
individuals  (Gaul  and  Staud.  Am.  Med. 
Assoc  104:1387-1380  1935;  Hill  and 
Pillsbury,  1938)  and  aasumiag  an  oral 
absorption  rate  of  4  percent  (Fuchner  et 
aL  Health  Physics  15:505-514, 1968),  a 
lifetime  exposure  of  70  years,  and  a  UF 
of  3.  an  SVfCL  of  0.1  mg/l  is  derived.  For 
more  detaiL  see  die  following  derivation 
of  SMCL 

a.  Derivation  of  SMCL  for  Silver.  Tbe 
cosmetic  DWEL  is  calculated  assuming 
1  g  of  silver  administered  i.v.  will 
produce  a  mild  argyria  in  the  most 
sensitive  individuals  (Caul  and  Staud. 
1935:  Hill  and  RQsbun,'.  1939).  Assommg 
4  percent  absorption  of  silver  (Furchner 
et  al.,  1968)  following  oral  exposure,  the 
i.v.  dose  corresponds  to  an  oral  dose  of 
25  g  (1  g/0.£M  =  25g).  This  dose  is  then 
averaged  over  a  hfetime,  assumed  to  be 
70  years: 


25  gx 


lifetime 
25.550  davs 


=  978  ng/day 


Based  on  an  adult  body  weight  of  70 
kg,  this  corresponds  to  14  fig  kg/day 
(978  ug/day  /  70  kg  =  14  >ig/kg/day). 

Step  1— Cosmetic  RfD  Derivation 
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Cosmetic  _     kg/day      ^  4.7  jig  Ag/ 
RfD       " kg/day 


where: 

14  fig  Ag/kg/ day  =  Lowest  Observed 

Cosmetic  Effect  Level  based  on  argyria. 
3  =  uncertainty  factor. 

An  uncertainty  factor  of  3  was  applied 
for  the  following  reasons.  First,  a  10-fold 
uncertainty  factor  is  usually  applied  to 
human  data  to  account  for  intraspecies 
variability.  However,  since  this 
derivation  has  ah^ady  included 
sensitive  individuals,  a  10-fold 
uncertainty  factor  is  not  warranted. 
Second,  an  uncertainty  factor  less  than 
10  (i.e.,  3)  is  sufficiently  protective  since 
the  estimated  dose  causing  argyria 
within  one  to  three  years  is  being 
apportioned  over  a  lifetime.  Finally,  the 
effect  is  based  on  argyria,  which  is 
considered  a  cosmetic  effect,  and  not  an 
adverse  health  effect. 
Step  2— Cosmetic  DWEL  Derivation 


Cosmetic  DWEL 


4.7  fig  Ag/kg/ 
day  X  70  kg 

2  1/day 


=  184  fig/1  (rounded  to  200  fig/l) 
where: 

4.7  fig  Ag/kg/day  =  Cosmetic  RfD. 
70  kg  =  assumed  body  weight  of  an  adult. 
2  1/day  =  assumed  water  consumption  by  an 
adult. 

The  Cosmetic  DWEL  is  derived  on  the 
assumption  that  100  percent  of  the  silver 
intake  comes  from  drinking  water.  As 
estimated  by  the  World  Heath 
Organization  (WHO,  1980),  the  upper 
bound  of  intake  level  for  silver  from 
food  is  20  to  80  fig  per  day;  from  air  it  is 
essentially  negligible.  Therefore,  the 
SMCL  for  the  cosmetic  effect  of  silver 
can  be  calculated  by  subtracting  the 
amount  obtained  in  food. 


Step  3— SMCL 


SMCL  = 


(0.0047  mg/kg/ 
day)  (70  kg)  -0.08 


mg/day 


2 1/day 


=  0.12  mg/1  (rounded  to  0.1  mg/1  or  100  fig/ 

1) 
/.  State  Implementation 

The  Safe  Drinking  Water  Act  provides 
that  States  may  assume  primary 
implementation  and  enforcement 
responsibilities.  Fifty-four  out  of  57 
jurisdictions  have  applied  for  and 
received  primary  enforcement 
responsibility  (primacy)  under  the  Act. 
To  implement  the  federal  regulations  for 
drinking  wafer  contaminants,  States 
mast  adopt  their  own  regulations  which 
are  at  least  as  stringent  as  the  federal 
regulations.  This  section  of  today's  rule 
describes  the  regulations  and  other 
procedures  and  policies  the  States  must 
adopt  to  implement  today's  rule.  EPA 
previously  promulgated  program 
implementation  requirements  in  40  CFR 
part  142  on  December  20, 1989  (54  FR 
52126). 

To  implement  today's  rule.  States  will 
be  required  to  adopt  the  following 
regulatory  requirements  when  they  are 
promulgated:  S  141.23,  Inorganic 
Chemical  Sampling  and  Analytical 
Requirements;  S  141.24,  Organic 
Chemical  Other  Than  Total 
Trihalomethanes  Sampling  and 
Analytical  Requirements;  §  141.32, 
General  Public  Notice  Requirements 
(i.e.,  mandatory  health  effects  language 
to  be  included  in  public  notification  or 
violations);  S  141.40.  Special  Monitoring 
for  Inorganic  and  Organic  Chemicals; 
S  141.61  (a)  and  (c),  Maximum 
Contaminant  Levels  for  Inorganic  and 
Organic  Chemicals;  and  {  141.111, 
Treatment  Techniques  for  Acrylamide 
and  Epichlorohydrin. 

In  addition  to  adopting  drinking  water 
regulations  no  less  stringent  than  the 
federal  regulations  listed  above.  EPA  is 
requiring  that  States  adopt  certain 
requirements  related  to  this  regulation  in 
order  to  have  their  program  revision 
application  approved  by  EP.A.  In  various 
respects,  the  proposed  NPDWRs  provide 
flexibiUty  to  the  State  with  regard  to 
implementation  of  the  monitoring 
requirements  under  this  rule.  Because 
State  determinations  regarding 
vulnerability  and  monitoring  frequency 
will  have  a  substantial  impact  with 
implementation  of  this  regulation,  the 


proposed  rule  requires  States  to  submit 
as  part  of  their  State  program 
submissions  their  policies  and 
procedures  in  these  areas.  This 
requirement  will  serve  to  inform  the 
regulated  community  of  State 
requirements  and  also  help  EPA  in  its 
oversight  of  State  programs.  These 
requirements  are  discussed  below  under 
the  section  or  special  primacy 
requirements.  Today,  EPA  is  also 
promulgating  changes  to  State 
recordkeeping  and  reporting 
requirements. 

1.  Special  State  Primacy  Requirements 

To  ensure  that  the  State  program 
includes  all  the  elements  necessary  for 
an  effective  and  enforceable  program, 
the  State's  request  for  approval  must 
contain  the  following:  (1)  If  the  State 
issues  waivers,  the  procedures  and/or 
policies  the  State  will  use  to  conduct 
and/or  evaluate  vulnerability 
assessments;  (2)  the  procedures/policies 
the  State  will  use  to  allow  a  system  to 
decrease  its  monitoring  frequency;  and 
(3)  a  plan  that  ensures  that  each  system 
monitors  by  the  end  of  each  compliance 
period. 

In  general,  commenters  supported  the 
proposed  primacy  requirements. 
However,  one  commenter  characterized 
the  provisions  as  "resource 
constraining,"  "confusing,"  "redundant, 
"cumbersome,"  and  "not  necessary." 
Several  commenters  were  concerned 
about  the  resource  impact  of 
vulnerability  assessments  on  State 
programs.  Several  States  desired 
sufficient  flexibility  to  tailor  monitoring 
requirements  to  site-specific  conditions. 
Another  commenter  urged  the  Agency  to 
allow  "area  wide"  or  geographic 
vulnerability  determinations. 

EPA  has  made  several  changes  to 
address  the  commenters'  concerns.  First, 
as  described  elsewhere  in  today's  rule, 
EPA  has  adopted  a  standard  monitoring 
framework  which  synchronizes 
monitoring  schedules  and  standardizes 
monitoring  requirenjents.  These  changes 
should  reduce  the  confusion  and 
redundancy  cited  by  one  commenter. 
One  of  the  changes  EPA  is  promulgating, 
which  is  described  in  the  section  on 
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monitoring,  is  shifting  the  responsibility 
for  conducting  vulnerability 
assessments  from  the  State  to  the 
system.  The  State  retains,  however,  the 
responsibility  to  approve  the  results  of 
vulnerability  assessments  and  to  issue 
waivers.  EPA  believes  that  this  change, 
in  part  addresses  the  resource 
constraint  issue  cited  by  the 
commenters.  States,  by  implementing 
the  standard  monitoring  framework  and 
by  issuing  waivers,  will  be  able  to  tailor 
monitoring  requirements  to  site-specific 
conditions  in  most  cases.  EPA  will  allow 
States  to  issue  "geographic"  or  "area 
wide"  waivers,  iiiis  change  is  also 
described  in  the  section  on  monitoring. 

The  special  primacy  requirements 
have  been  revised  to  establish  criteria 
for  State  descriptions  of  the  waiver 
programs  the  State  will  administer.  EPA 
will  develop  detailed  guidance  for  use 
by  Regional  Administrators  in  reviewing 
primary  applications,  and  in 
administering  this  rule  in  non-primacy 
States.  As  insurance  against  State 
'abuse  of  discretion'  in  reducing 
individual  sampling  frequency 
requirements.  EPA  added  §  142.16(f)  to 
estabUsh  authority  for  federal  rescission 
of  State  waivers  that  do  not  meet  the 
criteria  established  in  SS  141.23. 141.24. 
and  141.40. 

To  encourage  careful  planning  of  the 
framework's  implementation.  EPA  has 
added  a  special  primacy  provision  in 
today's  rule  that  requires  the 
development  of  State  monitoring  plans 
that  are  enforceable  under  State  law. 
EPA  is  making  this  change  to  ensure 
that  all  water  systems  complete 
monitoring  (or  conduct  a  vulnerability 
assessment]  by  the  end  of  each  three- 
year  compliance  period.  In  general. 
State  monitoring  plans  should  require 
approximately  one-third  of  the  systems 
to  monitor  each  year  during  each  three- 
year  compliance  period  to  provide  for  an 
even  flow  of  samples  through  State- 
certified  laboratories.  States  will  be  able 
to  estabhsh  their  own  criteria  to 
schedule  the  systems  to  monitor.  If  a 
State  does  not  have  primacy  for  today's 
provision  at  the  time  the  initial 
compliance  period  begins  (i.e.,  January 
1, 1993).  then  EPA  will  be  the  primacy 
agent.  Because  water  systems  may  be 
confused  as  to  when  each  system  must 
monitor.  EPA  has  estabUshed 
procedures  (SS  141.23(k).  141.24(f)(23). 
and  141.24(h)(18))  that  require  systems 
to  monitor  at  the  time  designated  by  the 
State.  If  EPA  implements  today's 
provisions  because  a  State  has  not  yet 
adopted  the  regulatory  requirements  in 
today's  rule.  EPA  intends  to  use  the 
State's  monitoring  schedule  to  schedule 
systems  during  each  compliance  period. 


EPA  believes  this  approach  will  reduce 
confusion  over  when  each  system 
monitors  once  the  State  adopts  today's 
requirements. 

2.  State  Recordkeeping  Requirements 

In  55  141.16(d)(ll)  through 
142.16(d)(16),  EPA  proposed  that  States 
would  maintain  records  of:  (1)  Each 
vulnerability  determination  and  its 
basis;  (2)  each  approval  of  reduced 
monitoring  and  its  basis;  (3)  each 
determination  that  a  system  must 
perform  repeat  monitoring  for  asbestos 
and  its  basis;  (4)  each  decision  that  a 
system  must  monitor  unregulated 
contaminants;  (5)  each  letter  from  a 
system  serving  fewer  than  150  service 
connections  that  it  is  available  for 
monitoring  of  unregulated  contaminants; 
and  (6)  annual  certifications  that 
acrylamide  and  epichlorohydrin  are 
used  within  Federal  limits  for  the 
combination  of  dose  and  monomer 
levels.  EPA  also  requested  comment  on 
whether  the  existing  record  retention 
requirement  of  40  years  is  reasonable,  or 
should  be  modified. 

In  general,  commenters  (mostly 
States)  characterized  the  proposed 
recordkeeping  requirements  as 
"absurd,"  "terrible,"  "excessively 
burdensome,"  and  "unwarranted."  The 
most  substantive  comments  are  listed 
below.  EPA  has  revised  this  part  to 
conform  to  the  standard  monitoring 
framework,  and  to  provide  auditable 
records  during  Federal  oversight 
reviews. 

One  commenter  said  that  the  unduly 
diverse  and  complex  sampling  periods 
will  exacerbate  die  complexity  of  the 
record/file  systems.  In  response,  the 
Agency  notes  that  the  sampling  periods 
have  been  consolidated  into  the 
Standard  Monitoring  Framework,  in 
order  to  simplify  the  program 
requirements  for  local  State,  and 
federal  personnel.  This  framework 
consists  of  repeating  three-year 
compliance  periods  within  repeating 
nine-year  compliance  cycles. 

Another  commenter  stated  that 
maintaining  documentation  of 
assessments  resulting  in  non-vulnerable 
status  or  reduced  sampling  frequencies 
is  less  important  than  addressing  CWSs 
with  real  problems.  System  by  system 
documentation  of  vulnerability 
assessments  is  unnecessary;  State 
summaries  of  each  assessment  should 
suffice.  Many  States  either  have 
inadequate  resources  to  manage 
complex  record  systems,  or  will  have  to 
divert  resources  from  more  important 
activities,  such  as  technical  assistance 
for  small  communities. 

In  response,  EPA  does  not  disagree 
with  the  commenter's  priorities,  but  the 


Agency  also  believes  that  a  precise 
record  of  each  decision  affecting  public 
health  is  necessary.  The  commenter 
should  note  that  States  are  not  required 
to  conduct  vulnerability  assessments, 
and  States  may  reduce  the  resource 
impact  of  these  regulations  by  applying 
uniform  monitoring  requirements  to  all 
CWSs.  However,  if  vulnerabihty 
assessments  are  used  as  the  basis  for 
granting  waivers  from  the  uniform 
monitoring  requirements,  there  must  be 
complete  documentation  of  those 
assessments  and  the  basis  for  each 
decision.  In  the  final  rule,  EPA  has 
clarified  that  records  of  only  the  most 
recent  assessment  and  monitoring 
frequency  determination  need  be 
maintained. 

One  commenter  stated  that  since 
authority  to  enter  and  inspect  is  a     , 
primacy  requirement  under 
5  142.10(b)(6)(iii).  the  requirement  for 
records  of  sampling  availabiUty  letters. 
and  the  letters  themselves,  is 
superfluous.  In  response,  EPA  agrees 
with  this  comment  and  has  deleted  the 
State  recordkeeping  requirement  of 
systems  which  serve  less  than  150 
service  connections  which  send  letters 
of  availability. 

Another  comment  asserted  that 
armual  certifications  of  proper 
acrylamide  and  epichlorohydrin 
applications  are  unnecessary;  the 
application  requirements  should  be 
sufficient. 

In  response,  EPA  believes  the 
requirement  is  a  reasonable  means  of 
attempting  to  confirm  proper  application 
of  these  chemicals,  considering  that  the 
minimum  frequency  for  sanitary  surveys 
is  five  years. 

Another  commenter  pointed  out  that 
the  40-year  record  retention  requirement 
is  an  unreasonable  burden  on  State 
resources. 

In  response.  EPA  has  reduced  the 
standard  monitoring  records  retention 
requirement  to  12  years.  This  covers  a 
nine-year  monitoring  cycle  plus  a  three- 
year  monitoring  period,  to  allow  time  for 
more  current  records  to  replace  older 
records. 

3.  State  Reporting  Requirements 

In  55  142.15(a)(12)  through 
142.15(a)(17),  EPA  proposed  that  States 
would  report  lists  of:  (1)  Systems  for 
which  vulnerability  assessments  have 
been  conducted,  the  assessment  results, 
and  their  bases;  (2)  systems  that  have 
been  permitted  to  reduce  their 
monitoring  frequencies,  the  bases  for  the 
reduction,  and  the  new  frequencies;  (3) 
systems  that  must  conduct  repeat 
monitoring  for  asbestos;  (4)  systems 
serving  fewer  than  150  serxice 
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connectkiB*  tbat  hav«  notified  the  State 
of  their  availability  for  sampliag  of 
unregulated  conxaHunaata;  and  (5] 
systema  that  have  oertiiied  nooipliance 
with  tieatBWot  requiieoients  for 
acrylaBiide  aod  efMchlorohydhn.  EPA 
also  proposed  that  Statei  report  the 
resolta  ol  moaitoriag  for  unregulated 
contamioanta. 

Geaerally,  commenters  characterized 
the  proposed  rule  as  "redundant," 
"uselesa,"  "onerous,"  "excessive," 
"burdensoDW,"  "unnecessary."  and 
"inconsistent  with  other  reporting 
requirements." 

La  addition,  many  oomments  raised 
the  following  points: 

•  The  appropriate  vehicles  for  EPA 
oversight  are  review  of  primacy 
applications  and  annual  on-site  program 
management  audits. 

•  Tne  proposed  reporting 
requirements  are  redundant  to  those 
activities  and  therefore  inappropriate. 

•  EPA's  need  for.  or  prospective  use 
of.  the  data  to  be  reported  is  unclear. 

•  Reporting  sfaonid  be  standardized 
with  odier  mles,  and  condncted  through 
a  compnterized  data  base. 

In  responee,  EPA  agrees  with  these 
potnte  ^er  reviewing  the  Agency's 
Information  needs.  EPA  has  determined 
that  the  core  repotthig  requirements  of 
the  Primacy  Mm,  Deoember  20, 1909, 
are  suffident  (or  pvpoees  of  routine 
program  ovsisl^t  Tlierefore,  the 
Agency  baa  deleted  the  proposed 
reporting  requirements,  except  for  the 
requirement  to  faport  resolta  of 
monterhig  for  anngolated 

liiriBaiils  ta  f  142.1S(aXlS).  These 

reaohs  an  teded  for  deeeiiipaent  of 
fatnraMCU. 

rv.  EenMok  Aoalyaia 

BxacaUve  Onkr  12201  leqairea  EPA 
and  otiMT  nigiilainry  asendes  to  perfoini 
a  Regulatory  Impact  Analysis  (RIA)  for 
all  "mafoi"  mpdationa.  which  are 
de&Bud  a*  thooe  TBgnlatinrs  which 
impose  an  aanaal  coat  to  the  economy 
of  tMO  aiUkM  ornon,  or  Bwet  other 
criteria.  The  Agency  baa  determined 
that  thb  action  oonatitntea  a  "raa^" 
regulatory  action  for  the  purposes  of  the 
Executive  Order.  Therefore,  in 
accordance  with  the  Executive  Order, 
the  Agency  has  ocswlactad  an 
asseaaaent  of  the  benefits  and  costs  of 
both  the  prapoaed  and  final  rules. 

The  RIAa  supporting  the  proposed 
nde  (sea  "Regsiatary  impact  Analysis  of 
Propoaad  fawrganic  Chemical 
Regulations."  Marah  31, 1980,  and 
"Bagolatory  fanpact  Analysis  of 
Proposed  Syntliedc  Organic  Chemical 
RegulatiosH."  April  1960)  estimated  an 


incremental  annualized  cost  to  the 
nation  of  $42  million  for  treatment  and 
waste  disposal.  Monitoring  costs  for  the 
proposed  rule  were  estimated  to  be 
about  $29  million/ year  incrementally. 
Thus,  the  total  fancremental  annualized 
cost  to  the  nation  of  the  proposed 
requirements  was  about  $71  million/ 
year.  In  addition,  unregulated 
contaminants  were  estimated  to  result 
in  a  one-time  cost  of  $42  million. 

In  response  to  public  comments  and 
receipt  of  new  data  or  information,  EPA 
made  several  changes  to  the  proposed 
rule  which  resulted  in  an  overall 
increase  in  the  projected  compliance 
costs  for  the  final  rule.  In  addition, 
revised  unit  cost  and  occurrence  data 
were  incorporated  into  the  final  RIAs. 
These  changes,  and  their  corresponding 
effects  on  the  original  coat  estimates  are 
described  below.  The  cost  of  oompiiance 
for  aldicarb.  aldicarb  sulfoxide,  aldicarb 
sulfone,  barium  and  peniachiorophenol 
continue  to  be  included  in  the  RIA 
sapporting  today's  rule. 

A.  Cost  of  Final  Rule 

Table  28  shows  the  results  of  the 
Regulatory  Impact  Analyses  wliich 
support  today's  final  rule.  MCLs 
promulgated  in  today's  rule  for  barium, 
chromium,  and  selenium  are  all  less 
stringent  than  existing  National  Interim 
Primary  Drinking  Water  Regulations 
[NIPDWR).  A*  a  result  the  incremental 
annualized  treatment  and  waste 
dispoaal  cost  of  164  million/year  are 
associated  wtth  the  more  stringent 
MCLs  for  cadmium  and  die  SOCs  which 
are  pranudgated  in  today's  final  tide. 
Incramental  monitoring  costs  are 
estimated  to  be  about  $24  million/year. 
Thus,  tile  incremental  annualized 
compliance  cost  to  the  nation  of  about 
$88  million/yeaT  is  somewhat  ht^er 
than  the  $71  million/year  estimated  for 
the  proposed  rule,  bi  addition, 
unregulated  contaminants  are  expected 
to  result  in  a  one-time  cost  of  $39 
million,  which  is  bwer  than  the  $42 
million  estimated  for  the  proposal 

Approximately  3.242  community  and 
non-transient,  non-community  water 
systema  are  not  currenUy  in  oomplianoe 
%vith  existing  MPDWRs  and  would  not 
be  in  compliance  with  tliis  rule  either. 
As  a  result,  these  systems  will  incur 
complianoe  costs  associated  widi 
enforcement  of  today's  rule.  The  cost  of 
these  3.242  systems  to  come  into 
compliance  would  be  $886  million  per 
year  for  treatment  and  waste  dispoaal 
and  $1.5  million  per  year  for  monitoring. 


Table  28.— Sui<ma«v  Estimates  for 
Final  IOC  and  SOC  Reoulatioms 


Systams  in  VlolaSon... 
CoBtB  (mOong/yr): 
Compttanca  Costs... 

—Monitoring 

-TrMMMMsvl 

Oaposal  CosU 

•t3%..- -.. 

UnrsQUlBlw] 


900 

MtMstas 


Cesto  (SM) 

Stata 
IfTiptamantalion 
Costs  MtM  ($M) 

Outyaar  «M^i)— • 

Popuiatton  Mfith 
Raduoad 
Expoaura 


'3,110 

$78 
21 


•57 


IOC 


Total 


1«5{3,2S5 


Canoar 


2.7 
72- 


$10 
2.S 


7.0 


$88 

24 


64 

38 


0.2 


21 
17 


29 

72 


■  Inctudaa  an  aatiiaatad  S25  aystaraa  wticft  wU 
vtoMa  Iha  propoaad  MCL  tar  pantachtorop'220|- 

» Indudaa  $19  ia»on  to  aaal  tor  pawtotfSoiO; 
phanol,  «»tiioh  la  baing  mrapoaad  Ham^m  ted* 
In  ttw  Fadaral  Ragiatar. 

Tabk  28  also  shows  die  benefits  of 
today's  final  rule.  Compliance  with  the 
lOCs  MCLs  Is  expected  to  provide 
reduced  exposure  to  almost  200.000 
people  resulting  from  lowering  the  MCL 
for  cadmium.  The  types  of  health  effects 
expected  to  be  avoided  include  chronic 
toxic  effects  such  as  kidney  toxicity. 
Compliance  wiUi  die  SOCa  MCLa  is 
expected  to  provide  reduced  ej^iosura  to 
almost  three  million  people  and  prevent 
about  72  cases  of  cancer  per  year. 

B.  Comparison  to  Proposed  Rule 

Table  29  compares  die  costs  and 
benefiU  of  today's  final  rule  to  those 
estimated  for  die  proposal.  The 
difiarancea  in  the  cost  estimates  are 
attributable  to  a  variety  of  changes  in 
the  rule  and  in  the  available  input  data 
uaed  in  the  analyses.  Aowog  the  more 
influential  changes  are  d»  following: 

1.  Monitoring  Requirements 

As  described  in  section  111(D)  of 
today's  preamble,  the  mooitoring 
reqtnrements  in  today's  mie  are 
somewhat  different  from  dioae  included 
in  die  proposed  rule.  A  direct 
comparison  between  the  moidtoring 
costs  estimated  in  the  proposal  and 
diose  estimated  for  dM  final  nde  is  not 
entirely  appropriate  because  die  costs 
estimated  for  the  proposal  were 
aggregated  over  nine  years,  whereas  die 
costs  for  die  final  rale  are  aggregated 
over  18  years. 
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Table  29.— Comparison  of  Costs  for 
Proposed  and  Final  Rules 


Propoaad' 
I     rule 


Final 


Rule: ' 

Number  of  Systems _ _ 

Caprtal  Costs  ($M) 

Annualized  Capital  Costs  ($M/ 

YR) 

Operation  &  Maintenance  Costs 

($M/YR) 

Monitoring  Costs  ($M/YR) 

Total  Annualized  Costs  ($M/yR). 
Unregulated  Contaminanl  Mont- 

tonng  ($M) 

State  ImplementBtion  Costs: 

intHal  ($M) 

Out-year  ($M/YR)  ..„ 


2.475 
$361 


3.275 
$554 


24!       37 


18 
29 
71 

42 

24 

14 


27 
24 
88 

39 

21 
17 


■  Includes    pentacttlorophenol.    wtiich    Is 
posed. 


repro- 


Table  29  shows  that  the  monitoring 
costs  for  the  final  rule  are  somewhat 
less  than  the  monitoring  costs  estimated 
for  the  proposal.  This  decrease  is 
primarily  due  to  a  reduced  number  of 
systems  which  are  expected  to  be 
vulnerable  to  SOC  contamination. 
Current  VOC  monitoring  cost  estimates 
are  expected  to  be  higher  than  those 
estimated  for  the  proposal  for  the 
following  reasons: 

•  Systems  are  phased  in  more  quickly 
in  the  final  rule.  "Thus,  systems 
previously  expected  to  monitor  only 
once  every  nine  years  are  now  expected 
to  monitor  for  VOCs  three  times  during 
an  18  year  cycle;  and 

•  The  final  rule  requires  all 
vulnerable  systems  to  incur  VOC 
monitoring  costs  once/year,  whereas  the 
proposal  requires  systems  serving  fewer 
than  3.300  people  to  incur  monitoring 
costs  only  once  during  the  nine  year 
cycle  and  larger  systems  only  incur 
monitoring  costs  tvkrice  during  the  nine 
year  cycle. 

2.  Changes  in  MCLs 

Although  several  MCLs  in  the  final 
rule  have  changed  from  those  that  were 
proposed  (e.g..  toluene,  toxaphene),  only 
the  proposed  MCL  for 
pentachlorophenol  is  more  stringent  as 
to  result  in  additional  impacts.  The 
reproposed  MCL  for  pentachlorophenol 
is  0.001  mg/1,  compared  to  the  proposed 
standard  oif  0.2  mg/1. 

3.  Changes  in  Occurrence  Data 

Occurrence  data  used  in  the  final 
Phase  II  RIAs  have  been  changed  to 
include  the  following: 

•  Revisions  to  the  NIRS  groundwater 
occurrence  estimates  for  barium, 
cadmium,  chromium,  mercury  and 
selenium;  and 

•  Additional  occurrence  data  on 
pentachlorophenol  provided  by  AWWA 
resulted  in  estimating  825  systems 


would  exceed  the  proposed  MCL  of 
0.001  mg/1. 

4.  Changes  in  Unit  Treatment  Cost 
Estimates 

Changes  in  system  design  flow 
assumptions  resulted  in  revised 
treatment  and  waste  disposal  unit  cost 
estimates  for  both  lOCs  and  SOCs. 

The  combined  effects  of  these  changes 
are  lower  national  treatment  and  waste 
disposal  costs  for  lOCs,  but  higher 
national  treatment  and  waste  disposal 
costs  for  SOCs.  The  revised  design  flow 
assumptions  directly  resulted  in  higher 
household  annual  costs  for  both  lOCs 
and  SOCs. 

C.  Cost  to  Systems 

Table  30  suggests  that  the  cost 
impacts  on  water  systems  and 
consumers  affected  by  most  of  the 
synthetic  organic  and  inorganic 
contaminants  are  small  and  vary 
depending  upon  the  specific  chemical 
contaminant  and  the  size  of  the  public 
water  system.  Households  served  by 
serving  more  than  3,300  people  could  be 
subject  to  water  bill  increases  of 
between  $5  and  $205  per  year,  if  their 
systems  have  SOC  or  IOC 
contamination  greater  than  the  MCLs. 
EPA  believes  that  these  costs  are 
affordable. 

Table  30.— Upper  Bound  Household 
Costs  ($/HH/Year) 


System  size  (population  served) 

S0Cs> 

IOCS' 

25-1 00 „ 

101-500 

.Trino-mono    

$598 

233 

64 

42 

31 

$896 
442 
122 

25.000-50,000 

over  1,000.000 

167 
205 

'  Granular  Activated  Carton  or  Packed  Tower  Aer- 
ation. 

'  Weighted  average  tutsed  c^  probabilities  associ- 
ated wth  altematwe  treatrremts  (i  e.,  conventional, 
lime  softening,  on  excnange,  reverse  osttkjsis,  acti- 
vated alumina,  activated  caTxiri  and  otners) 

Small  systems,  those  serving  fewer 
than  500  people,  incur  higher  per 
household  costs  because  they  do  not 
benefit  from  engineering  economies  of 
scale.  Households  ser\ed  by  these  small 
systems  would  have  to  pay  significantly 
more,  should  their  system  have  SOC  or 
IOC  contamination  greater  than  the 
proposed  MCL.  In  the  case  of  SOCs, 
typical  annual  water  bills  could  increase 
by  as  much  as  $598,  which  EPA  believes 
may  not  be  affordable.  In  the  case  of 
lOCs.  water  bills  in  small  supphes  could 
climb  an  additional  $896  per  year  in 
contaminated  systems, 

D.  Cost  to  State  Programs 

In  1988  EPA  and  the  Association  of 
State  Drinking  Water  Administrators 


(ASDWA)  conducted  a  survey  of  State 
primacy  program  resource  needs  for 
implementing  the  1986  SDWA 
amendments.  The  State  implementation 
costs  for  the  proposal  were  estimated  to 
be  about  Sl4  million  per  year,  after  an 
initial  cost  of  $24  million.  The  survey 
results  have  since  been  updated  to 
include  additional  respondents.  Thus, 
the  revised  State  implementation  costs 
for  today's  final  rule  is  estimated  to  be 
about  $21  million  initially  and  $17 
milhon/year  in  the  out-years. 

Over  half  of  the  initial  and  out-year 
costs  are  expected  to  be  associated  with 
expanding  laboratory  capabihties  for 
analyzing  samples.  After  laboratory 
expansion,  development  of  vubierability 
criteria,  revising  State  primacy 
agreements,  training  staff  on  die  rules, 
modifying  the  data  management  system, 
educating  the  pubhc  on  the  rules,  and 
formal  enforcement  of  the  rules  are  each 
expected  to  require  about  one  miUion 
dollars  initially  to  be  implemented.  With 
respect  to  out-year  costs,  formal 
enforcement  and  pubUc  education  are 
expected  to  require  the  most  resources 
after  laboratory  expansion  costs. 

The  Slate  survey  results  for  the  Phase 
II  requirements  are  based  on  the 
proposal;  however,  the  survey 
questionnaire  was  carefully  reviewed  to 
determine  if  the  estimated  costs  should 
be  revised.  This  review  indicated  that 
the  estimated  State  implementation 
costs  for  the  proposal  should  not  be 
significantly  different  from  those 
expected  for  the  final  rule, 

V.  Other  Requirements 

A.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
requires  EPA  to  consider  the  effect  of 
regulations  on  small  entities  [5  US.C. 
602  et  seq].  ff  there  is  a  significant  effect 
on  a  substantial  number  of  small 
systems,  the  Agency  must  prepare  a 
RFA  describing  significant  alternatives 
that  would  minimize  the  impact  on  small 
entities.  The  .\gency  had  determined 
that  the  proposed  rule,  if  promulgated, 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

The  RFA  for  the  final  rule  indicates 
that  of  199,390  community  and  non- 
community  water  supplies  serving  fewer 
than  50,000  people,  about  6,473  (3.2%) 
are  estimated  to  exceed  the  final  MCLs 
promulgated  in  today's  rule.  Comphance 
costs  estimated  for  the  6,473  systems 
required  to  install  treatment  are  about 
$313  million  per  year.  Because  of  the 
nitrates  monitoring  requirements,  all 
199,390  systems  are  estimated  to  comply 
with  the  monitoring  requirements.  The 
monitoring  costs  for  these  small  systems 
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ai«  estimated  to  be  about  S4  million/ 
year  for  lOCa  and  about  $20  million/ 
year  for  SOCa.  Based  on  the  RFA 
results,  EPA  has  determined  that  the 
6,473  systems  required  to  install 
treatment  will  be  significantly  affected 
by  this  rule. 

While  a  "substantial"  number  of  the 
small  water  supplies  serving  fewer  than 
saOOO  persons  will  be  affected  by  the 
monitaring  requirements,  their 
production  costs  will  not  increase  by 
five  percent.  Therefore,  the  impact  on 
this  substantial  number  of  systems  is 
not  considered  "significant"  according 
to  RFA  guidelines.  There  are  6.473  small 
systemn  estimated  to  require  treatment 
and  thus,  incur  "significant"  increases  in 
costs.  However,  6.473  systems  is  only 
3.2%  of  19a3go  (ystems  and.  according 
to  EPA  guidelines  for  conducting  RFAs, 
less  than  20%  of  a  regulated  population 
is  not  considered  a  substantial  number. 

Despite  the  results  of  this  RFA,  the 
Agency  considers  several  thousand 
systems  to  be  substantial  and  has 
attempted  to  provide  greater  flexibility 
to  small  systems  while  still  providing 
adequate  protection  of  the  pubhc  health. 
The  most  significant  change  to  the 
proposed  rule  which  reduces  the  burden 
on  small  systems  involves  standardized 
monitoring  requirements  and  the 
opportunity  for  waivers.  In  addition, 
EPA  has  reduced  some  monitoring 
requirements  for  systems  serving  < 3.300 
people. 

As  well  as  these  changes  in  the  rule. 
the  1986  Amendments  to  the  SDWA 
provide  small  systems  with  exemptions. 
Thus,  the  Agency  has  tried  to  relieve 
small  systems  as  much  as  possible  from 
the  costs  of  compliance  with  the 
regulatory  requirements  while  still 
providing  adequate  protection  to  the 
health  of  their  consumers. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  [44  U.S.C 
3501  et  seq.].  An  Information  Collection 
Request  (IGR)  document  has  been 
prepared  by  EPA  and  a  copy  may  be 
obtained  from:  Sandy  Farmer, 
Information  Policy  Branch.  EPA,  401  M 
Street.  SW,  [PM-223),  Washington,  DC 
or  by  calling  202-382-2740. 

Public  reporting  burden  for  today's 
final  nde  is  estimated  to  average  0.7 
hours  per  response.  The  entire  regulated 
population  of  200,163  systems  will  incur 
some  monitoring  costs  for  nitrates.  Of 
the  total  population.  78.703  systems  are 
expected  to  incur  monitoring  costs  for 
contaminants  other  than  nitrates.  The 
total  burden  estimate  is  about  12 


million  hours  per  year.  In  addition, 
systems  monitoring  for  unregulated 
contaminants  are  expected  to  incur  a 
one-time  reporting  burden  of  0.5  hours/ 
response  resulting  in  a  total  of  31,481 
hours.  The  monitoring  costs  associated 
with  these  information  collection 
requirements  are  somewhat  lower  than 
those  estimated  for  the  proposed  rule. 
Specifically,  IOC  monitoring  costs  have 
increased  from  $4  million/year  to  $4.5 
million/year,  SOC  monitoring  costs 
have  decreased  from  $27  million/year  to 
$21  million/year,  and  the  one-time 
monitoring  costs  for  unregulated 
contaminants  have  decreased  from  $42 
million  to  $39  million.  The  change  in  cost 
is  due  to  the  numerous  changes  made  to 
the  monitoring,  recordkeeping,  and 
reporting  requirements  that  had  been 
proposed.  The  information  collection 
requirements  are  not  effective  until 
0MB  approves  them  and  a  technical 
amendment  to  thai  effect  is  published  in 
the  Federal  Register. 

VI.  Public  Docket  and  References 

All  supporting  materials  pertinent  to 
the  promulgation  of  this  rule  are 
included  in  the  Public  Docket  located  at 
EPA  headquarters.  Washington.  DC.  The 
Public  Docket  is  available  for  viewing 
by  appointment  by  calling  the  telephone 
number  at  the  beginning  of  this  notice. 
All  public  comments  received  on  the 
1985  proposal  are  included  in  the 
Docket. 

Ail  references  cited  in  this  notice  are 
included  in  the  Public  Docket  together 
with  other  correspondence  and 
information. 

Li»t  of  Subjects  in  40  CFR  Parts  141, 142 
and  143 

Administrative  practice  and 
procedure.  Chemicals,  Reporting  and 
Recordkeeping  requirements.  Water 
supply. 

Dated;  December  31, 1990. 
F.  Henry  Hsbicfat, 
Acting  Administrator 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  141-NATIONAL  PRIMARY 
DRINKmG  WATER  REGULATIONS 

1.  The  autha-ity  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U  S  C  300f.  300g-l,  300g-2, 
300g-3.  30^.  3O0g-5.  300g-0.  300)-4  and 
300J-9 

2.  Section  141.2  is  amended  by  adding, 
in  alphabebcal  order,  definitions  for 
"Comphance  cycle,"  "Compliance 
period,"  "Initial  compliance  period,"  and 


"repeat  compliance  period"  to  read  as 
follows: 

{141.2    Ocfimtlona. 


Compliance  cycle  means  the  nine- 
year  calendar  year  cycle  during  which 
public  water  systems  must  monitor. 
Each  compliance  cycle  consists  of  three 
three-year  compliance  periods.  The  first 
calendar  year  cycle  begins  January  1, 
1993  and  ends  December  31,  2001;  the 
second  begins  January  1,  2002  and  ends 
December  31,  2010;  the  third  begins 
January  1,  2011  and  ends  December  31, 
2019. 

Compliance  period  means  a  three- 
year  calendar  year  period  within  a 
comphance  cycle.  Each  compliance 
cycle  has  three  three-year  compliance 
periods.  Within  the  first  compliance 
cycle,  the  first  compliance  period  runs 
from  January  1, 1983  to  December  31. 
1995;  the  second  from  January  1, 1996  to 
December  31, 1998;  the  third  from 
January  1, 1989  to  December  31,  2001. 

•  •        •        •        • 

Initial  compliance  period  means  the 
first  full  three-year  compliance  period 
which  begins  at  least  18  months  after 
promulgation. 
t        •        *        *        * 

Repeat  compliance  period  means  any 
subsequent  compliance  period  after  the 
initial  compliance  period. 

3.  In  §  141.11,  paragraph  (b)  is 
amended  by  removing  the  entry  for 
"silver"  from  the  table,  and  by  revising 
the  introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  141.11    Maximum  contaminant  l«v«ts  tor 
Inorganic  cttamlcal*. 

•  •        •        •        • 

(b)  The  following  maximum 
contaminant  levels  for  cadmium, 
chromium,  mercury,  nitrate,  and 
selenium  shall  remain  ■effective  until  July 
30,1992. 

•  •        •         •        • 

3.  Section  141.12  is  revised  to  read  as 
follows: 

S  141.12    liaxirauin  contaminant  lavela  for 
organic  chemicals. 

The  following  are  the  maximum 
contaminant  levels  for  organic 
chemicals.  The  maximiim  contaminant 
levels  for  organic  chonicals  in 
paragraph  (a)  of  this  section  apply  to  all 
commimity  water  systems.  Ctmipliance 
with  the  pmyrmiim  contaminant  level  in 
paragraph  (a)  of  this  section  is 
calculated  pursuant  to  S  141.24.  The 
maximum  coDlaminant  level  for  total 
trihalomethanes  in  paragraph  (c)  of  this 
section  applies  only  to  coramonity  water 
systems  which  serve  a  population  of 
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10,080  or  Bon  iadMdHlfl  and  tMA 
BfU  •  diiiniBetMt  (oxidaBtl  to  « 
in  «Bir  part  of  ifae  ^MnUfli  wste 
traalmflnt  (voeeit.  Ciapiinnnn  wUk  the 
maxiimuB  oaatominaat  level  fior  total 
trihakNnethaoaa  ia  calculated  pamanl 
to  1 141.30. 


(a)  gilijililsri  t^tMMiom.  Crartw 
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4.  Section  14L23  is  revised  to  read  as 
foHows; 


CoBuannity  svater  aystems  shall 
conduct  monitaring  to  determine 
complianoe  with  the  maximum 
contaminant  levels  aped&ed  in  I  MlilZ 
in  accordaaoe  ivith  thia  aectioB.  Non- 
traaaiaal  noB<oaifBuniiy  water  ijratems 
shall  conduct  BMautohog  to  determine 


oeafitianca  wMh  Aa : 

con  taBtaiant  levels  apecffied  fai  i  141.4Z 
in  accordance  with  this  section. 
IVanaiaBt,  nen-^oammny  watei 
systMBS  shall  ceirfoct  nea!toring  to 
detannine  oenpfianoe  wlA  0w  iiiliale 
and  nitrMe  naxfamon  coBtaminant  levels 
in  S  1«111  and  f  141.M  (as  appropriate) 
in  accordafW»  wiA  Ads  section. 

(a]  Monitoring  shaQ  be  conducted  as 
foUows: 

(1}  Gioundwater  ayatems  abaD  take  a 
minimiim  of  ooe  sao^ile  at  every  aaby 
point  to  the  distiibutiflsi  system  which  is 
representative  of  each  wdB  ailet 
treatment  (heraaftar  callad  a  aanqiliBg 
point)  bagiiatoing  in  tba  complianoe 
period  starting  Januaiy  1, 1893.  The 
system  ahall  take  each  sampk  at  (he 
same  fampting  point  unlaaa  fioodttieos 
make  another  saanftli^g  point  taare 
reqpceseotative  of  each  source  or 
treatnaot  plant 

(2]  Surface  water  systems  shall  take  a 
minimum  «f  one  sample  at  every  entry 
point  to  the  diathbatiDn  aysteaa  after 
any  appltcatian  of  treatment  or  in  the 
distribution  system  at  a  point  wliich  is 
repreaeatative  of  each  aonree  after 
treatment  (heraafker  called  a  sampling 
point]  begtnniag  in  the  conphance 
period  begjaning  fanuary  1, 1903.  The 
syalam  alMli  take  each  sample  at  the 


sameaanqAngpabitindess  conditions 
make  auulkei  sampling  polirt  more 
repieseutatlve  tyf  eaiAsmgce  or 
tiealmmt  jnaiil. 

Note:  For  poiposasof  this  para^afA. 
lurfacc  water  lystems  f'fi"^*  systemi  with  a 
combhiatiQnoT  suriace  andgrouad  sources. 

(3)  If  a  syaieai  draws  water  fraa  aune 
than  aae  source  and  the  eeaaoea  are 
oombined  befare  diatnbatiaa  ibe 
system  must  sampie  at  an  entry  pant  ta 
the  diatribatiBBi  ivaSeai  dnag  periods  of 
normal  opsaaSiagooBttitinna  ii.a^  when 
water  is  aspraaentative  of  aS  sonroes 
beiocoaai^ 

(4)  Tht  Stale  aay  radnce  the  total 
nanAm  of  aanplaB  ateA  ■ost  be 
analyzed  by  alleanng  the  ase  of 
coBipDsttiag.  Conpoafte  samples  from  s 
maximum  of  five  sompting  points  are 
allowed.  Compositing  of  sanples  mast 
be  done  ia  the  laboratory. 

(i)  If  the  concentratiBO  in  the 
ffimiposht  sample  is  greater  than  or 
equal  to  the  detection  limit  of  any 
inoi)gaalc<^Moiical,  ^wn  a  follow-up 
sample  aiaat  be  taken  vriOihi  14  days  at 
each  sampttng  point  iiKluded  in  the 
composite.  Tljese  samples  must  be 
analyzed  for  fte  contaminants  which 
were  detected  in  the  composite  sample. 
Detection  limits  for  each  8nal3rticai 
method  an  fce  Jo!krwing: 


Detection  Umits  for  Inorganic  Contm«nants 
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(ii)  If  file  population  served  by  the 
system  is  >3ioo  persons,  then 
compositing  may  only  be  peimitted  by 
the  State  at  sampling  points  within  a 
single  system.  In  systems  serving  <3,300 
persons,  the  State  may  permit 
compositing  among  different  systems 


provided  the  S-saaiple  limit  is 
maintained. 

(5)  The  freqaency  of  monitoring  for 
asbestos  shall  be  In  accordance  wittt 
paragraph  (b)  of  this  section;  the 
frequency  of  monitoring  for  barinm, 
cadmium,  dwomitm,  fluoride,  mercury, 
and  selenieaa  shall  be  in  accordance 


with  paragraph  (c)  of  ^lis  section;  the 
frequency  of  monitoring  for  nitrate  shaH 
be  in  accordance  with  paragraph  (dj  of 
this  section;  and  the  frequency  of 
monitoring  for  nitrite  shall  be  in 
accordance  with  paragraph  (e)  of  this 
section. 
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(b)  The  frequency  of  monitoring 
conducted  to  determine  compliance  with 
the  maximum  contaminant  level  for 
asbesto*  spedfled  In  S  141.a2(b]  shall  be 
conducted  aa  follows: 

(1)  Each  community  and  non- 
transient  non-community  water  system 
is  required  to  monitor  for  asbestos 
during  the  first  three-year  compliance 
period  of  each  nine-year  compliance 
cycle  beginning  in  the  compliance  period 
starting  January  1. 1993. 

(2)  If  the  system  believes  it  is  not 
vulnerable  to  either  asbestos 
contamination  in  its  source  water  or  due 
to  corrosion  of  asbestos-cement  pipe,  or 
both,  it  may  apply  to  the  State  for  a 
waiver  of  the  monitoring  requirement  in 
paragraph  (b)(l]  of  this  section.  If  the 
State  granta  the  waiver,  the  system  is 
not  required  to  monitor. 

(3)  llie  State  may  grant  a  waiver 
based  on  a  consideration  of  the 
following  factors: 

(i)  Potential  asbestos  contamination  of 
the  water  source,  and 

(ii)  The  use  of  asbestos-cement  pipe 
for  finished  water  distribution  and  the 
corrosive  nature  of  the  water. 

(4)  A  waiver  remains  in  effect  until 
the  completion  of  the  three-year 
compliance  period.  Systems  not 
receiving  a  waiver  must  monitor  in 
accordance  with  the  provisions  of 
paragraph  (b)(1)  of  this  section. 

(5)  A  system  vulnerable  to  asbestos 
contamination  due  solely  to  corrosion  of 
asbestos-cement  pipe  shall  take  one 
•ample  at  a  tap  served  by  asbestos- 
cement  pipe  and  under  conditions  where 
asbestos  contamination  is  most  likely  to 
occur. 

(6)  A  system  vulnerable  to  asbestos 
contamination  due  solely  to  source 
water  shall  monitor  in  accordance  with 
the  provision  of  paragraph  (a)  of  this 
section. 

(7)  A  system  vulnerable  to  asbestos 
contamination  due  both  to  its  source 
water  supply  and  corrosion  of  asbestos- 
cement  pipe  shall  take  one  sample  at  a 
tap  served  by  asbestos-cement  pipe  and 
under  conditions  where  asbestos 
contamination  Is  most  likely  to  occur. 

(B)  A  system  which  exceeds  the 
maximum  contaminant  levels  as 
determined  in  i  141.23(1)  of  this  section 
shall  monitor  quarterly  beginning  in  the 
next  quarter  after  the  violation  occxured. 

(9)  The  State  may  decrease  the 
quarterly  monitoring  requirement  to  the 
frequency  specified  in  paragraph  (b)(1) 
of  this  section  provided  the  State  has 
determined  that  the  system  is  reliably 
and  consistently  below  the  maximum 
contaminant  level  In  no  case  can  a 
State  make  this  determination  unless  a 
groundwater  system  takes  a  minimum  of 
two  quarterly  samples  and  a  surface  (or 


combined  surface/ground)  water  system 
takes  a  minimum  of  four  quarterly 
samples. 

(10)  If  monitoring  data  collected  after 
January  1, 1990  are  generally  consistent 
with  the  requirements  of  S  141.23(b), 
then  the  State  may  allow  systems  to  use 
that  data  to  satisfy  the  monitoring 
requirement  for  the  initial  compliance 
period  beginning  January  1, 1993. 

(c)  The  frequency  of  monitoring 
conducted  to  determine  compliance  with 
the  maximum  contaminant  levels  in 
S  141.62  for  barium,  cadmium, 
chromium,  fluoride,  merciiry,  and 
selenium  shall  be  as  follows: 

(1)  Groundwater  systems  shall  take 
one  sample  at  each  sampling  point 
during  each  compliance  period 
beginning  in  the  compliance  period 
starting  January  1, 1993.  Surface  water 
systems  (or  combined  surface/ground) 
shall  take  one  sample  annually  at  each 
sampling  point  beginning  January  1, 
1993. 

(2)  The  system  may  apply  to  the  State 
for  a  waiver  from  the  monitoring 
frequencies  specified  in  paragraph  (c)(1) 
of  this  section. 

(3)  A  condition  of  the  waiver  shall 
require  that  a  system  shall  take  a 
minimum  of  one  sample  while  the 
waiver  is  effective.  The  term  during 
which  the  waiver  is  effective  shall  not 
exceed  one  comphance  cycle  (i.e.,  nine 
years). 

(4)  The  State  may  grant  a  waiver 
provided  surface  water  systems  have 
monitored  annually  for  at  least  three 
years  and  groundwater  systems  have 
conducted  a  minimum  of  three  rounds  of 
monitoring.  (At  least  one  sample  shall 
have  been  taken  since  January  1, 1990). 
Both  surface  and  groundwater  systems 
shall  demonstrate  that  all  previous 
analytical  results  were  less  than  the 
maximum  contaminant  level.  Systems 
that  use  a  new  water  source  are  not 
eligible  for  a  waiver  until  three  rounds 
of  monitoring  from  the  new  source  have 
been  completed. 

(5)  In  determining  the  appropriate 
reduced  monitoring  frequency,  the  State 
shall  consider 

(I)  Reported  concentrations  from  all 
previous  monitoring: 

(ii)  The  degree  of  variation  in  reported 
concentrations:  and 

(iil)  Other  factors  which  may  affect 
contaminant  concentrations  such  as 
changes  in  groundwater  pumping  rates, 
changes  in  the  system's  configuration, 
changes  in  the  system's  operating 
prcoedures,  or  changes  in  stream  fiows 
or  characteristics. 

(6)  A  decision  by  the  State  to  grant  a 
waiver  shall  be  made  in  writing  and 
shall  set  forth  the  basis  for  the 
determination.  The  determination  may 


be  initiated  by  the  State  or  upon  an 
application  by  the  public  water  system. 
The  public  water  system  shall  specify 
the  basis  for  its  request.  The  State  shall 
review  and.  where  appropriate,  revise 
its  determination  of  the  appropriate 
monitoring  frequency  when  the  system 
submits  new  monitoring  data  or  wher 
other  data  relevant  to  the  system's 
appropriate  monitoring  frequency 
become  available. 

(7)  Systems  which  exceed  the 
maximum  contaminant  levels  as 
calculated  in  {  141.23(i)  of  this  section 
shall  monitor  quarterly  beginning  in  the 
next  quarter  after  the  violation  occurred. 

(8)  The  State  may  decrease  the 
quarterly  monitoring  requirement  to  the 
fi«quencies  specified  in  paragraphs 
(c)(1)  and  (c)(2)  of  this  section  provided 
it  has  determined  that  the  system  is  ■ 
reliably  and  consistentiy  below  the 
maximum  contaminant  level.  In  no  case 
can  a  State  make  this  determination 
unless  a  groundwater  system  takes  a 
minimum  of  two  quarterly  samples  and 

a  surface  water  system  takes  a  minimum 
of  four  quarterly  samples. 

(d)  All  pubUc  water  systems 
(community;  non-transient,  non- 
community;  and  transient,  non- 
community  systems)  shall  monitor  to 
determine  compliance  with  the 
maximum  contaminant  level  for  nitrate 
in  !  141.62. 

(1)  Community  and  non-transient, 
non-community  water  systems  served 
by  groundwater  systems  shall  monitor 
annually  beginning  January  1, 1993; 
systems  served  by  surface  water  shall 
monitor  quarterly  beginning  January  1, 
1993. 

(2)  For  community  and  non  transient, 
non-community  water  systems,  the 
repeat  monitoring  fi^quency  for 
groundwater  systems  shall  be  quarterly 
for  at  least  one  year  following  any  one 
sample  in  which  the  concentration  is 
>50  percent  of  the  MCL  The  State  may 
allow  a  groundwater  system  to  reduce 
the  sampling  frequency  to  annually  after 
four  consecutive  quarterly  samples  are 
rehably  and  consistentiy  less  than  the 
MCL 

(3)  For  community  and  non-transient 
non-community  water  systems,  the  State 
may  allow  a  surface  water  system  to 
reduce  the  sampling  frequency  to 
annually  if  all  analytical  results  from 
four  consecutive  quarters  are  <  50 
percent  of  the  MOL  A  surface  water 
system  shall  return  to  quarterly 
monitoring  if  any  one  sample  is  >S0 
percent  of  the  MCL 

(4)  Each  transient  non-community 
water  system  shall  monitor  annua  ly 
beginning  January  1. 1993. 
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(5)  After  the  initial  round  of  quarterly 
fampling  if  «omplet«d.  «ach  comawaity 
and  non-transient  non-coatniiinity 
system  which  is  monitoring  annually 
shall  take  subseqttent  ssmpies  during 
the  quarter(8)  which  previously  resulted 
in  the  highest  analytical  remit 

(e)  AH  public  water  systems 
(commmri^  non-transient  non- 
community;  and  transient  non- 
community  systems)  shall  monitor  to 
determine  compliance  with  the 
maximum  contaminant  level  for  nitrite 
in  S  141.62(b). 

(1)  All  public  water  systems  shall  take 
one  sample  at  each  sampling  point  in  the 
compliance  period  beginning  January  1, 
1993  and  endmg  December  31. 1995. 

(2)  After  the  initial  sample,  systems 
where  an  analytical  result  for  nitrite  is 
<50  percent  of  the  MCL  shall  monitor  at 
the  frequency  specified  by  the  State. 

(3)  For  community,  non-transient  non- 
community,  and  transient  non- 
community  water  systems,  the  repeat 
monitaring  frequency  for  any  water 
system  shall  be  quarterly  for  at  least  one 
year  foltowring  any  one  sample  in  which 
the  concentration  is  >50  percent  of  the 
MCL  The  State  may  allow  a  system  to 
reduce  the  sampling  frequency  to 
annually  after  determining  the  system  is 
reliably  and  consistently  less  than  the 
MCL 

(4)  Systems  which  are  monitoring 
annually  shell  take  each  wibsequent 
sample  during  the  quarter(s)  which 
previously  resulted  in  the  highest 
analytical  result. 

(f)  Confirmation  samples: 

(1)  Where  the  results  of  sampling  for 
asbestos,  barium,  cadmium,  chromium, 
fluoride,  mBicury,  or  eelenium  indicate 
an  exceedance  of  the  maximum 
contaminant  level,  the  State  may  require 
that  one  additional  sample  be  collected 
as  soon  as  possible  after  the  initial 
sample  was  taken  (but  not  to  exceed 
two  weeks)  at  the  same  sampling  point. 


(Zj  Where  nitrate  or  nitrtte  sampbig 
reeulte  indicete  an  exceedance  of  the 

maximum  contaminant  level,  the  system 
shall  take  a  confirmation  sample  within 
24  hours  of  ihe  system's  receipt  of 
notification  of  this  analytical  results  of 
the  first  sample.  Systems  unable  to 
comply  with  the  24-hour  sampling 
requirement  must  immediately  notify  the 
consumers  served  by  the  area  served  by 
the  public  water  system  in  aocordance 
with  (  141.32.  Systems  exerdaing  this 
option  must  take  and  analyze  a 
confirmation  sample  within  two  weeks 
of  notification  of  the  analytical  results  of 
the  first  sample. 

(3)  ff  a  State-required  confirmation 
sample  is  taken  for  any  contaminant 
tiien  the  results  of  the  Initial  and 
confirmation  sample  shall  be  averaged. 
The  resulting  average  shall  be  used  to 
determine  the  system's  compliance  in 
accordance  with  paragraph  (i)  of  this 
section.  States  have  the  discretion  to 
delete  results  of  obvious  sampling 
errors. 

(g)  The  State  may  require  more 
frequent  monitoring  than  spedSed  in 
paragraphs  (b),  (c).  (d)  and  (e)  of  this 
section  or  may  require  confinnation 
samples  for  positive  and  negative  results 
at  its  thscretion. 

(h)  Systems  may  apply  to  the  State  to 
conduct  more  frequent  monitoring  than 
the  minimum  monitoring  frequencies 
specified  in  this  section. 

(i)  Compliance  with  fi  S  141.11  or 
141.62(b)  (as  appropriate)  shall  be 
determined  trascd  on  the  analytical 
re8ult(3)  obtained  at  each  sampling 
point 

(1)  For  systems  which  are  conducting 
monitoring  at  a  frequency  greater  than 
annual,  compliance  with  the  maximum 
contaminant  levels  for  asbestos,  barium, 
cadmium,  chromium,  fluoride,  mercury. 
and  selenium  is  determined  by  a  running 
annual  average  at  each  sampling  point 
If  the  average  at  any  samphng  point  is 


greater  than  the  MCL  then  die  system  is 
out  of  txrmphance.  if  any  one  sample 
would  cause  the  annual  average  to  be 
exceeded,  then  the  system  is  out  of 
compliance  immediately.  Any  sample 
below  the  detection  timH  shall  be 
calculated  at  len  for  die  ptnpose  of 
determining  &e  annual  average. 

(2)  For  systems  wfaicfa  are  monitoring 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  with  the  maximum 
coBtamiiiast  levels  for  asbealos,  barium, 
cadmium,  dnxmnran.  fluoride,  mercury 
and  selenium  if  the  levd  of  a 
contaminant  at  any  samphng  point  is 
greater  than  the  MCL  If  a  conlinnation 
sampie  is  required  by  the  State,  tt»e 
determination  of  compliance  will  be 
based  on  the  average  of  ttie  two 
samples. 

(3)  Cooiirfjance  with  the  maximum 
contaminant  levels  for  nitrate  and 
nitrate  is  determined  based  on  one 
sample  if  the  levels  of  ihpse 
contaminants  are  below  the  MCLs.  If  the 
levels  of  nitrate  and /or  nitrite  exceed 
the  MCLs  In  the  initial  8an»p4e.  a 
confirmation  sample  is  required  in 
accordance  widi  paragraph  (1X2)  of  this 
section,  and  compliance  shall  be 
determined  based  on  the  average  of  the 
initial  and  confinnation  samples. 

(4)  If  a  public  water  system  has  a 
distribution  system  separable  from  other 
parts  of  the  distribution  system  with  no 
interconnections,  the  State  may  allow 
the  system  to  give  public  notice  to  oi^y 
the  area  served  by  Aat  portiao  of  the 
system  which  is  out  of  compliance. 

(j)  Each  public  water  eystem  shall 
monitar  at  the  time  designated  by  the 
State  during  each  compliance  period. 

[k]  Inorganic  analysis: 

(1)  Aaalysis  for  asbestos,  barium, 
cadmium,  chromium,  mercury,  nitrate, 
nitrite,  and  spiff ni'""  th&ii  be  conducted 
using  the  following  methods; 


<NORGA»ttC  COSfTAMWAItTS  ANALVTtCAL  METHODS 


Contaminant 


^t^Bn^oB  ffHwhwJ  Mo. 


Methodology  ' 


Astiestos. 
Barium 


Cadmiuiri... 
Ctiromium.. 
Maraay — 
Nitrate 

Ntlrtte 


T-ansmtssion  Electron  Microscopy 

Atomic  ibso«ptioa  iuroacs  tachnqus . 
Atomic  abaorption:  dkact  aspiration — 
Inducfiyaiy-eauplad  piaama. 


Atomic  abMiplion:  iumacs  ttctmiqus . 
InducSvaly-eouplad  plaaroa. 


Atomic  absorption;  tumace  technique . 

inductivetyKxxjpled  piaama 

Maraal  cold  waper  laehniqua 


AulDmaM  ooid  vapor  taotMitqua- 

Manual  oatMuto  mduOion 

Automated  tr/dnrntmiucioo.- 
Autanatad  cadmium  reduction  — 

Ion  seiectNe  ctoctroOe — .— ■ 

ten  ctvomatograptiy —.. 

epectrutilMuinalrtc _... 


EPA  ■ 


ASTM» 


EPA» 

208.2 

S0S.1 

200.7  i-« 

213.2 

a00.7A' 

218.2 

200.7 '• 

2*5.1 

24&.2 

953.3 

368.1 

353.2 

aoD« 

SM.I 


133223-80 

Oae67-85B 

09667-86* 


SM' 


S04 
860C 

9M 

304' 

sesF 

<10C 
416F 


Ott>er 


MtoMAWGrsaeo' 

e-1001  '« 
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Inorganic  Contaminants  Analytical  Methods— Continued 

MMhodology  ■■ 

EPA' 

Relwww*  (mettxxl  No. 

Contwnintfit 

ASTM* 

SM« 

OttMT 

AulonwtMl  cadmium  reduction — 

ttmmt  cadmium  rwluctton 

353.2 
3S3J 

300i> 
270.3 
270.2 

D3867-85A 
03867-856 

D3859-64A 

D3a«i9-84B 

4ieF 

418C 

303E 
304« 

B-1011  '• 

5«l«rtum 

1-3667-85* 

Atomic  ilMOfpboa  hjm«e«  toc«H*ju« ..     _.         

■  -MMhodi  of  Owmlori  Analyai*  o(  Watar  and  Wastss,"  EPA  Em/ironmefTtal  Monitoring  and  Support  Laboratory,  Orwlrmrti.  OH  45268  (EPA-600/4-79-020). 
Mth  1963.  A  faHatili  from  PRO  PuMarttona.  CERI.  EPA.  Onannail.  OH  45266  ,     .^.  „       c^    .  o^„.^w.    «»  .o.,v, 

•Af«j*Booko«ASTMS«»Klafd8.Vol.  11.01  Americ*»Socw«y  for  T9«.ng  and  Matertal)^  1961  R«c«  Street,  Philadelp^  _.      ...^ 

*  "Slwidwd  lulatfiotja  tor  the  Examawtion  o<  Watar  and  Wastewater."  I6th  edioon.  Amencan  Public  Health  Asaodatiofv  American  Water  Worlu  Assoctation.  Water 

•  -|la»ioi)i  tor  Datormli^tton  aH  lnoro«*s  SubatwicM  m  Water  and  Ruvial  Sediments."  Techntouea  o«  Wat»r.««aourcea  tnvestioaliona  ot  the  U.S.  Qaotogi^ 
Siavvy  Booka.  Ch^Mar  A1,  1985.  OperhFSa  Report  85-495.  Available  from  OpervFiie  Servicas  Sectiorv  Western  Distribution  Branc^  U.S.  Geological  Survey,  MS  306 
BOK  24525,  Oaiwar  Fwlaral  Cemar.  Derwiar,  CO  8022S. 

•  tMon  Quida  to  Walar  Mid  Waatowatai  AnafyM."  Form  WeWWQ/5680.  p.  5.  ides  Orion  Researcti.  Inc.,  Cambridge.  MA. 

*  20a7A  "mducltwaiy-Couptod  Plaama  Atomic  Enwalon  Analysis  of  Dnntung  Water,"  Appendix  to  Method  200.7,  March,  1967.  U.S.  EPA.  Environmental  Monitoring 

'The  adifllian  oil  nk.  of  30%  Hrf)"  to  e«ef>  100  mL  o«  standards  and  samples  «  required  before  analysis. 

»  Prior  to  dfciten  of  the  Se  camraaon  standant  add  2  mL  o«  30%  Hrf>.  for  each  lOO  mi  o(  standard.  „   ^.    ..    .  „  .,    ^     ^ 

•"Anriyfctf  Ualhoci  lor  Dtarrrtnalion  of  Aabaatte  Rbers  In  Watar,"  EPA-600/4-a3-043,  September  1983,  US.  EPA.  Environmental  Research  Laboratory, 
Athene,  QA  30613. 

— >Vlaii  Taal  Method  for  the  Determination  of  Niblte/Nitrata  m  Water  Usmg  Single  Column  Ion  Chromatography."  Method  B-1011,  MOIpore  Corporation, 
Waton  Ctaamatognphy  OMaion,  34  Mapie  Street.  MMord.  MA  01757 

'■  For  y(iin>a<1  wwiyltori  procaduras  for  metals,  the  technique  applicable  to  total  metals  rrxjst  be  used 


(2)  Analyses  for  arsenic  shall  be 
conducted  using  the  following  methods: 
Method  *  206Z  Atomic  Absorption 
Furnace  Technique;  or  Method  '  206.3, 
or  Method  *  D2972-78B,  or  Method  « 


301.A  VII,  pp.  159-162.  or  Method  »  I- 
1062-7&  pp.  61-63,  Atomic  Absorption — 
Gaseous  Hydride:  or  Method  '  206.4,  or 
Method  ♦  D-2972-78A.  or  Method  *  404- 


A  and  404-B(4),  Spectrophotomctric, 
Silver  Diethyl-dithiocarbamate, 

(3)  Analyses  for  fluoride  shall  be 
conducted  using  the  following  methods 


Methodology  for  Fluoride 


Methodotogy 


EPA' 


Reference  (Method  No.)  < 


ASTM« 


SM' 


Other 


Cotorimaato  SPAONa  aWi  dMMatlon 

rOtmWOnWWK  Qfl  MWCWM  SWCvOOS .».»......»» „„„..^ 

Automatod  Mkartn  auortda  blue,  with  dMMatton  (complaioone) . 
Automatodioni 


340.1  D117^72A 
340i  D1179-72B 
340.3 


43AandC 
413  B 
413  E 


129-71W' 
380-75WE> 


'  "Mathoda  of  Chan*a(  Analyaia  of  Watar  and  Wastes,"  EPA  Environmental  Momtonng  and  Support  Laboratory,  Cincinnati,  Ohio  45268  (EPA-eO0/4-7»-O2O), 
March  1863.  Aiiiilitili  from  ORO  PubUcationa,  CERi.  EPA.  Cincinnati.  ONo  45268  For  approved  analytlcai  procwluras  for  metals,  tha  tachnique  appNcabie  to  total 
malMa  muat  ba  uaatl 

•CRaaarvad] 

•  [Raaatvadl 

^Arawal  Book  of  ASTM  Standwda.  pwt  31   Watar.  Amencan  Society  for  Testing  and  Materials.  1916  Race  Street,  Phtodelphia,  PennMlvania  19103. 

•  "Standvd  Mathoda  tor  (ha  ExMrtnatfco  o(  Waiar  and  Wastewater,"  i6th  Edition.  Amencan  Public  Health  Association,  American  Watar  Worfcs  Assodatioa 
Wator  PoMulton  Confrd  rttftraHtw.  1965. 

•Tluortda  in  Wator  vid  Wastowator,   mduatrtal  Method   -    12»-71W"  Techntcon  Industrial  Systems.  Tarrytown,  New  York  10591.  December  1972 
« Ttourida  ki  Wator  and  Waatowator,"  Tachnkxm  Industrial  Sytems.  Tarrytown.  New  Yortt  10591.  Fabnwy  1976. 


(4)  Sample  collection  for  asbestos, 
barium,  cadmium,  chromium,  fluoride, 
mercury,  nitrate,  nitrite,  and  selenium 


imder  this  section  shall  be  conducted 
using  the  sample  preservation. 


container,  and  maximum  holding  time 
procedures  specified  in  the  table  below 


Contwntoanl 


Preeervatlve  ' 


Container' 


Time' 


Barium 

Cadmkjni.. 


Chraariuni . 

Fkiortoa  ...*. 


Cooi,  4  "C 

ConcHNOitopH  <2.. 
ConcHNCtopH  <2_ 
Cone  HNOt  to  pH  <2_ 


PorG 
PorQ 
PorG 
PorG 
PorQ 


6  months. 
6  montha. 
6  months. 

1 


>  "Irfelhoda  of  Chaniical  Analysis  of  Watar  and 
Wastes."  EPA  EDvtraomaiital  Mooltorini  and 
Sapport  Labarstory,  Qndnnaa  Ohio  4U80  (EPA- 
aao/4-7»-a»).  March  1979.  AvalUbla  from  ORO 
Publicabooa.  CBU,  EPA.  CinannatL  Ohio  4fia«.  For 
approrad  analytical  procedures  for  metals,  tha 
tadmlqoe  appbcabla  to  total  metals  must  be  used. 


•  "Standard  Methodj  for  the  Examination  of 
Watar  and  Wutewttar."  leth  Edition.  American 
Public  Health  Aswiciation.  American  Watar  Works 
Association.  Water  PoUutloo  Control  Fsderatlon. 
1965. 

*  Techniques  of  Water-Resources  Investigation  of 
tha  United  States  Geological  Survey.  Chapter  A-1. 
"Methods  for  Determination  of  Inorganic 


Substances  In  Wster  and  Fluvial  Sediments,"  Book 
S.  1979.  Stock  «014-Om-03177-8.  Available  froa 
Superintendent  of  Documents,  US.  Government 
Printing  Office.  Washington.  DC  20402. 

*  Annual  Book  of  ASTM  Standards,  part  31  Water 
American  Society  for  Testing  end  Materials,  1916 
Race  Street  Philadelphia.  Pennsylvania  10103. 
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Contaminartt 


Marcuty. 


Nitrato: 

Chtorinated 

Non.chtorinatad~ 

Nitrito  — . « 

Selentom 


Praaarvalh^ 


Conlalnar' 


ConcHNOitopH  <2.. 


G 

P 


Cod.  4  "C 

ConcHiSatopH  <2- 

Cool,  4  "C 


Cone  KNOt  to  pH  <2- 


PorQ 
PorG 
PorG 
PorG 


Tsne' 


28  days. 
14  days. 

20  days. 
14  days. 
48houra. 

6  montha. 


'  If  HNOi  cannot  ba  used  because  o*  shipping  '•rttettw*  ^^  ™)[  J 
1  be  ackjaedwith  cooc  HNO.  to  pH  <Z  At 


balnMa»y 
lima  of 


hi  tha  Wbcratory,  Iha  aampto  mutt 

•houW  ba  added  to  aampto.      „      _,       ^_     ^^ 

•  P  -  ptoatic  hard  or  soft;  Q  -  gtosa,  hard  or  soft  

•  In  al^ea,  tamplM  thouU  ba  anailyzad  as  soon  after  coUectton  as  posstoM. 


(5)  Analysis  under  this  section  shall 
only  be  conducted  by  laboratories  that 
have  received  approval  by  EPA  or  the 
State.  To  receive  approval  to  conduct 
analyses  for  asbestos,  barium,  cadmium, 
chromium,  fluoride,  mercury,  nitrate, 
nitrite  and  selenium  the  laboratory  must: 

(i)  Analyze  Performance  Evaluation 
samples  which  include  those  substances 
provided  by  EPA  Environmental 
Monitoring  and  Support  Laboratory  or 
equivalent  samples  provided  by  the 
State. 

(ii)  Achieve  quantitative  results  on  the 
analyses  that  are  within  the  following 
acceptance  limits: 


Contamkwit 

Acceptance  IvTiit 

Abestoa 

2  standard  deviattons  based  on  study 

staHatica. 

Barium.... 

±15%  at  20.15mg/L 

Cadmhim 

±20%  at  20.002  mg/l. 

Chrofnluni„... 

±15%  at  ^0.01  mg/L 

Fhjorida 

±10%  at  1  to  10  mg/L 

Mercury „... 

±30%  at  2  0.0005  mg/L 

Nitrato .....»-«. 

±10%  at  i0.4mg/l. 

Nitrato 

±15%  at  i  0.4  mg/l. 

Satontom... 

±20%  at  2  0.01  mg/L 

5.  In  S  141.24,  paragraph  (a]  the 
introductory  text,  paragraph  (e),  and 
paragraph  (f)  are  revised,  and  a  new 
paragraph  (h]  is  added  to  read  as 
follows: 

S  141^4    Organic  chemicals  othwttwn 
total  trttiaioiMthanM,  WMnpNng  and 
analytical  fqulwmiiti. 

(a)  Monitoring  of  endrin  for  purposes 
of  determining  compliance  with  the 
maximum  contaminant  level  listed  in 
S  141.12(a)  shall  be  conducted  as 
follows: 


(e)  Analysis  made  to  determine 
compliance  with  the  maximum 
contaminant  level  for  endrin  in 
S  141.12(a]  shall  be  made  in  accordance 
with  Method  508.  "Determination  of 
Chlorinated  Pesticides  in  Water  by  Gas 
Chromatography  with  and  Electron 
Capture  Detector,"  In  "Methods  for  the 
Determination  of  Organic  Compounds  in 
Drinking  Water,"  ORD  Publications, 


CERI.  EPA/600/4-88/039,  December 

1988. 

•        <        *        •        • 

(f)  Analysis  of  the  contaminants  listed 
in  S  141.61(a)  (9)  through  (18)  for  the 
piupose  of  determining  compliance  with 
the  maximum  contaminant  level  shall  be 
conducted  as  follows: 

(1)  Groundwater  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  which  is 
representative  of  each  well  after 
treatment  (hereafter  called  a  samphng 
point).  If  conditions  warrant  the  State 
may  designate  additional  sampling 
points  within  the  distribution  system  or 
at  the  consumer's  tap  which  more 
accurately  determines  consumer 
exposure.  Each  sample  must  be  taken  at 
the  same  sampling  point  imless 
conditions  make  another  sampling  point 
more  representative  of  each  source  or 
treatment  plant. 

(2)  Surface  water  systems  shall  take  a 
minimum  of  One  Sample  at  points  in  the 
distribution  system  that  are 
representative  of  each  source  or  at  each 
entry  point  to  the  distribution  system 
after  treatment  (hereafter  called  a 
sampling  point).  If  conditions  warrant, 
the  State  may  designate  additional 
sampling  points  within  the  distribution 
system  or  at  the  consumer's  tap  which 
more  accurately  determines  consumer 
exposure.  Each  sample  must  be  taken  at 
the  same  sampling  point  imless 
conditions  make  another  sampling  point 
more  representative  of  each  source, 
treatment  plant,  or  within  the 
distribution  system. 

Note:  For  purposes  of  this  paragraph, 
surface  water  systems  include  lystems  with  a 
combination  of  surface  and  ground  surfaces, 

(3)  If  the  system  draws  water  from 
more  than  one  soim;e  and  the  sources 
are  combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  (Le^  when 
water  representative  of  all  sources  is 
being  used). 

(4)  Each  community  and  non-transient 
non-community  water  system  shall  take 
four  consecutive  quarterly  samples  for 


by  king  ar»d  kitrttodtatoly  ahlpptog  k  to  the  toboratoryJJponrjc^ 
ipie  ajnt«*ier  shouM  be  thoroughly  rineed  with  1  i  HNO^  washings 


each  contaminant  listed  in  i  141.61(a) 
(9)  through  (18)  during  each  compliance 
period  beginning  in  the  compliance 
period  starting  January  1, 1993. 

(5)  Groundwater  systems  which  do 
not  detect  one  of  the  contaminants  listed 
in  i  141.61(a)  (9)  through  (18)  after 
conducting  the  initial  round  of 
monitoring  required  in  paragraph  (f)(4) 
of  this  section  shall  take  one  sample 
annually, 

(6)  If  the  initial  monitonng  for 
contaminanU  listed  In  {  141.61(a)  (9) 
through  (18)  as  allowed  in  paragraph 
(f)(18)  of  this  section  has  been 
completed  by  December  31, 1992  and  the 
system  did  not  detect  any  contaminant 
listed  in  S  141.61(a)  (1)  through  (18)  then 
the  system  shall  take  one  sample 
annually  beginning  January  1, 1993. 
After  a  minimum  of  three  years  of 
annual  sampling,  the  State  may  allow 
groimdwater  systems  which  have  no 
previous  detection  of  any  contaminant 
bsted  in  S  141.61(a)  to  take  one  sample 
during  each  compliance  period. 

(7)  Each  community  and  non-transient 
water  system  which  does  not  detect  a 
contaminant  listed  in  {  141.61(a)  (1) 
through  (18)  may  apply  to  the  State  for  a 
waiver  from  the  requirement  of 
paragraph  (f)(4)  and  (f)(5)  of  this  section 
after  completing  the  initial  monitoring. 
(For  the  purposes  of  this  section, 
detection  is  defined  as  >0.0005  mg/l)  A 
waiver  shall  be  effective  for  no  more 
than  six  years  (two  compbance  periods). 

(8)  A  State  may  grant  a  waiver  after 
evaluating  the  following  factorls): 

(i)  Knowledge  of  previous  use 
(including  transport,  storage,  or 
disposal)  of  the  contaminant  within  the 
watershed  or  zone  of  influence  of  the 
system.  If  a  determination  by  the  State 
reveals  no  previous  use  of  the 
contaminant  within  the  watershed  or 
zone  of  influence,  a  waiver  may  be 
granted. 

(ii)  If  previous  use  of  the  contaminant 
is  uiiknown  or  it  has  been  used 
previously,  then  the  following  factors 
shall  be  used  to  determine  whether  a 
waiver  is  granted. 

(A)  Previous  analytical  results. 
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(B)  TTie  pruxiuiity  of  the  tystem  to 
potential  point  or  nan-point  •ource  of 
contamination.  Point  sources  include 
npiQi  and  leaks  of  chemicals  at  or  near  a 
water  treatment  facility  or  at 

■■iiiriiiinfl  diaMrtnition.  or  ttoia^ 

faciStie*,  ar  l^m  iMiardoM  and 
monidpal  waste  landfills  and  other 
waste  handling  or  treatment  fadlities. 

[Q  Tka  anwf—mUal  pafaiatitnrft 
and  traatport  of  the  cuntamnants. 

(D)  The  number  of  persons  served  by 
the  public  water  system  and  the 
proximity  of  a  smaller  system  to  a  larger 
system. 

(E)  Hew  weQ  the  water  source  is 
protected  against  contaminatioo  such  as 
whether  H  is  a  surface  or  grotmdwater 
system.  Groundwater  sysleins  nuat 
conakler  factors  rack  a«  de^  of  the 
wefl.  the  type  of  soil,  and  weOhead 
protectton.  Swface  water  systems  mast 
consider  watershed  pfotecHea. 

({^  As  a  oondftioa  of  the  waiver  a 
systen  aast  taka  one  sample  at  each 
sampling  point  during  the  time  the 
waiver  is  aflecti^e  (La.,  oim  aamplt 
during  two  compiiance  pahoda  or  six 
yean),  and  update  its  vuiacntfaility 
assessment  conaidering  the  factors 
listed  in  paragraph  (f)(A)  of  this  section. 
Baaed  on  this  vulnerabtfity  aaaessment 
the  Stete  lant  canfim  that  the  sirstoa  is 
non-vukcrable.  If  the  State  does  not 
make  thia  reconfirmation  witUn  three 
years  of  tlie  initial  determination,  then 
the  waiver  is  imraBdated  and  the  system 
is  repaired  to  sanfite  amuially  as 
spadJBed  in  para^aph  (fK5)  oi  thia 
section. 

(10)  A  surface  water  system  which 
does  aot  detect  a  t-*"'-'"''"*  listed  in 
{  141.61(a)  (1)  throBgh  (18)  aad  ia 
deterrataed  by  the  State  to  be  ooa- 
vuloerabk  using  the  criteria  in 
paragraph  (f)(B)  of  thia  sectioa  shaQ 
mnnitnr  at  the  freqoency  specified  by 
the  State  (if  any).  Systems  meeting  this 
criteria  must  be  determined  by  the  Stete 
to  be  ooa-vukierabLe  baaed  an  a 
vulnerability  aasfssment  daiing  each 
compliance  period. 

(11)  If  a  contaminant  listed  in 

§  141.61(a)  (0)  through  (18)  is  detected  at 
a  level  exceeding  0.0005  mg/1  m  any 
sample,  then: 

(i)  The  system  must  monitor  quarterly 
at  each  sampling  point  which  resulted  in 
a  detection. 

(ii)  The  State  may  decrease  the 
quarterly  monitoring  requirement 
specified  tn  paragraph  (fKllJP)  o^  ^is 
section  provided  it  has  determined  that 
the  system  is  reliably  and  consistently 
below  the  maximum  contaminant  level. 
In  no  case  shall  the  State  make  this 
determination  unless  a  gronndwater 
system  takes  a  minimom  of  two 
quarterly  samples  and  a  surface  water 


system  takes  a  minimum  of  four 
quarterly  samples. 

(iii)  If  the  State  determines  that  the 
system  is  rehably  and  consistently 
below  the  MCL.  the  State  may  allow  the 
system  to  monitor  annually.  Systems 
«wbich  monitor  annually  must  monitor 
during  the  quarterts)  which  previously 
yielded  the  highest  analytical  result. 

(iv)  Systema  which  have  three 
conaemtrve  annual  aamplea  with  no 
detection  of  a  contaminant  may  apply  to 
the  State  for  a  waiver  as  specified  in 
paragraph  (f)('')  of  this  section. 

(v)  [Reserved] 

(12)  Systems  which  violate  the 
requirements  of  S  141.61(a)  (9)  through 
(18)  as  determined  by  paragraph  (f)(16) 
of  thia  sectioa  must  monitor  quarterly. 
After  a  miaimuni  of  four  quarterly 
samples  shows  the  system  is  in 
compliance  as  specified  in  paragraph 
(f)(16)  of  this  section,  and  the  State 
determines  that  the  system  is  reliably 
and  consistently  below  the  maximum 
contamiiMnt  level,  the  system  may 
monitor  at  the  frequency  and  time 
specified  in  paragraph  (f)(11)(iii)  of  this 
section. 

(13)  The  Stete  may  require  a 
confinnatioa  sample  for  positive  or 
negative  resalts.  If  a  confirmation 
sample  is  required  by  the  Sute.  the 
result  must  be  averaged  with  the  first 
sampling  result  and  the  average  is  used 
for  the  compliance  determination  as 
specified  by  paragraph  (f)(18)  of  this 
section.  States  have  discretion  to  delete 
Ksuhs  of  obvious  sampling  errors  from 
this  calculation. 

(14)  The  State  may  reduce  the  total 
manber  of  samples  a  syatem  must 
analyze  by  allowing  the  use  of 
compositing.  Composite  samples  from  a 
maximum  of  five  sampling  points  are 
allowed.  Compositing  of  sarapka  must 
be  done  in  the  laboratory  and  analyzed 
within  14  days  of  sample  collection. 

(i)  If  the  concentration  in  the 
composite  sample  is  >  0.0005  mg/1  for 
any  contaminant  listed  in  i  141.61(a). 
then  a  follow-up  sample  must  be  teken 
in  analyzed  within  14  days  from  each 
sampling  point  included  in  the 
composite. 

(ii)  If  duplicates  of  the  original  sample 
taken  from  each  sampling  point  used  in 
the  composite  are  available,  the  system 
may  use  these  instead  of  resampling. 
The  duplicate  must  be  analyzed  and  the 
results  reported  to  the  State  within  14 
days  of  collection. 

(tii)  If  the  population  served  by  the 
system  is  >  3.906  persons,  then 
compositing  may  only  be  permitted  by 
by  die  State  at  sampling  points  within  a 
single  system.  In  systems  serving  <3,300 
persons,  the  State  may  permit 
compositing  among  different  systems 


provided  the  S-sample  Hmit  is 
maintained. 

(iv)  Compositing  samples  prior  to  GO 
analysis. 

(A)  Add  5  ml  or  equal  larger  amoaote 
of  each  sample  (up  to  5  soraplet  are 
aHowed)  to  a  25  m)  ^a«s  syringe. 
Special  precautions  must  be  made  to 
iTiflintflin  zero  headspace  in  the  syringe. 

(B)  The  nwcpie*  muat  be  cooled  at  4* 
C  during  diis  step  to  minimize 
volatilizatioo  loasea. 

(Q  NBx  weB  and  draw  out  a  5-ml 
aliquot  for  analysis. 

(D)  Follow  sample  iatroduction. 
purging,  and  deaorption  steps  described 
in  the  method. 

(E)  If  Leas  than  five  aamplea  are  used 
for  cojnpositiag.  a  proportionately  small 
syringe  may  be  used. 

(v)  Compositing  samples  prior  to  GC/ 
MSaiuIysia. 

(A)  Inject  5-ml  or  equal  larger 
amounts  of  each  aqueoua  sample  (up  to 
5  samples  are  allowed)  into  a  25-ml 
purging  device  using  die  sample 
introduction  technique  described  in  the 
method. 

(B)  The  total  volume  of  the  sample  in 
the  purging  device  must  be  25  nJ. 

(C)  Purge  and  desorb  as  described  in 
the  method. 

(15)  Compliance  with  §  141.61(a)  (9) 
through  (18)  shall  be  determined  based 
on  the  analytical  results  obtained  at 
each  sampling  point. 

(i)  For  systems  which  are  conductuig 
monitoring  at  a  frequency  greater  than 
annual,  compliance  is  determined  by  a 
running  annual  average  of  all  samples 
taken  at  each  saapling  point.  If  the 
annual  average  of  any  sampling  point  ia 
^■eater  than  the  MCL.  then  the  system  ia 
out  of  comphance.  If  the  initial  sample 
or  a  subsequent  sample  would  cause  the 
annual  average  to  be  exceeded,  dien  die 
system  is  out  of  compliance 
immediately.  Any  samples  below  the 
detection  limit  shall  be  calculated  as 
zero  for  purposes  of  determining  the 
annual  average. 

(ii)  If  monitoring  is  coodncted 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  if  the  level  of  a 
conUminant  at  any  sampling  point  ia 
greater  than  the  MCL  If  a  confirraaUoB 
sample  is  required  by  the  State,  the 
determination  of  compliance  will  be 
based  on  the  average  of  two  samples. 

(iii)  IF  a  public  water  system  has  a 
distribution  system  separable  from  other 
parts  of  the  distribution  system  with  no 
interconnections,  the  State  may  allow 
the  system  to  give  public  notice  to  only 
that  area  served  by  that  portion  of  the 
system  which  is  out  of  compliance. 

(16)  Analysis  for  the  contaminants 
hsted  in  1 141.ei(a)  (9)  throu^  (18)  riiafl 
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be  conducted  using  the  following  EPA 
methods  or  their  equivalent  as  approved 
by  EPA.  These  mediods  are  conteined  in 
"Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water", 
ORD  Publications,  CERL  EPA/600/4-88/ 
039,  December  1988.  These  documents 
are  available  bom  the  National 
Technical  Information  Service  (NTIS). 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 
The  toll-&«e  number  is  800-336-4700. 

(i)  Method  502.1,  "Volatile 
Halogenated  Organic  Chemicals  in 
Water  by  Purge  and  Trap  Gas 
Chromatography." 
(ii)  Method  502.2.  "Volatile  Organic 

Compounds  in  Water  by  Purge  and  Trap 

Capillary  Column  Gas  Chromatography 

widi  Photoionization  and  Electrolytic 

Conductivity  Detectors  in  Series." 
(iii)  Method  503.1.  "Volatile  Aromatic 

and  Unsaturated  Organic  Compounds  in 

Water  by  Purge  and  Trap  Gas 

Chromatography." 
(iv)  Method  524.1,  "Measurement  of 

Pujgeable  Organic  Compounds  in  Water 

by  Purged  Column  Gas 

Chromatography/Masd  Spectrometry." 
(v)  Method  524.2,  "Measurement  of 

Pujgeable  Organic  Compounds  in  Water 

by  Capillary  Column  Gas 

Chromatography/Mass  Spectrometry." 
(17)  Analysis  under  this  section  shall 

only  be  conducted  by  laboratories  that 

have  received  approval  by  EPA  or  the 

State  according  to  the  following 

conditions: 
(i)  To  receive  conditional  approval  to 

conduct  analyses  for  the  contaminants 

in  9  141.61(a)  (9)  through  (18)  the 

laboratory  must: 

(A)  Analyze  Performance  Evaluation 
samples  which  include  these  substances 
provided  by  EPA  Environmental 
Monitoring  and  Support  Laboratory  or 
equivalent  samples  provided  by  the 
State. 

(B)  Achieve  the  quantitative 
acceptance  limits  under  paragraphs 
(f)(18)(i)  (C)  and  (D)  of  this  section  for  at 
least  80  percent  of  the  regulated  organic 
chemicals  listed  in  §  141.61(a)  (2) 
through  (18). 

(C)  Aciiieve  quantitative  results  on 
the  analyses  performed  under  paragraph 
(fl(18)(i){A)  of  this  section  that  are 
within  ±20  percent  of  the  actual  amount 
of  the  substances  in  the  Performance 
Evaluation  sample  when  the  actual 
amount  is  greater  than  or  equal  to  0.010 
mg/1. 

(D)  Achieve  quantitative  results  on 
the  analyses  performed  under  paragraph 
(f)(18)(i)(A)  of  this  section  that  are 
within  ±40  percent  of  the  actual  amount 
of  the  substances  in  the  Performance 
Evaluation  sample  when  the  actual 
amount  is  less  than  0.010  mg/l. 


(E)  Achieve  a  method  detection  limit 
of  0.0005  mg/1,  according  to  the 
procedures  in  Appendix  B  of  part  136  of 
this  chapter. 

(F)  Be  currently  approved  by  EPA  or 
the  State  for  the  analyses  of 
trihalomethanes  under  S  141.30. 

(ii)  [Reserved] 

(18)  States  may  allow  the  use  of 
monitoring  data  collected  after  January 
1. 1988  required  under  section  1445  of 
the  Act  for  purposes  of  monitoring 
compliance.  If  the  data  are  generally 
consistent  with  the  other  requirements 
in  this  section,  the  State  may  use  those 
date  (i.e..  a  single  sample  rather  than 
four  quarterly  samples)  to  satisfy  the 
initial  monitoring  requirement  of 
paragraph  (f)(4)  of  this  section. 

(19)  Stetes  may  increase  required 
monitoring  where  necessary  to  detect 
variations  within  the  system. 

(20)  Each  approved  laboratory  must 
determine  the  method  detection  limit 
(MDL).  as  defined  in  Appendix  B  to  Part 
136  of  this  chapter,  at  which  it  is  capable 
of  detecting  VOCs.  The  acceptable  MDL 
is  0.0005  mg/1.  This  concentration  is  the 
detection  concentration  for  purposes  of 
this  section. 

(21)  Each  public  water  system  shall 
monitor  at  the  time  designated  by  the 
State  within  each  compliance  period. 

(h)  Analysis  of  the  contaminants 
listed  in  S  141.61(c)  for  the  purposes  of 
determining  compliance  with  the 
maximum  contaminant  level  shall  be 
conducted  as  follows: 

(1)  Groundwater  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  which  is 
representative  of  each  well  after 
treatment  (hereafter  called  a  sampling 
point).  Each  sample  must  be  taken  at  the 
same  sampling  point  unless  conditions 
make  another  sampling  point  more 
representative  of  each  source  or 
treatment  plant. 

(2)  Surface  water  systems  shall  take  a 
minimum  of  one  sample  at  points  in  the 
distribution  system  that  are 
representative  of  each  source  or  at  each 
entiy  point  to  the  distribution  system 
after  treatment  (hereafter  called  a 
sampling  point).  Each  sample  must  be 
taken  at  the  same  sampling  point  unless 
conditions  make  another  sampling  point 
more  representative  of  each  source  or 
treatment  plant. 

Nets:  For  purposes  of  thia  paragraph, 
surface  water  systems  include  systems  with  a 
combination  of  surface  and  ground  sources. 

(3)  If  the  system  draws  water  from 
more  than  one  source  and  the  sources 
are  combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 


normal  operating  conditions  (i.e.,  when 
water  representative  of  all  sources  is 
being  used). 

(4)  Monitoring  frequency: 

(i)  Each  community  and  non-transient 
non-community  water  system  shall  take 
four  consecutive  quarterly  samples  for 
each  contaminant  listed  in  S  141.61(c) 
during  each  compliance  period 
beginning  with  the  compliance  period 
starting  January  1. 1993. 

(ii)  Systems  serving  more  than  3,300 
persons  which  do  not  detect  a 
contaminant  in  the  initial  compliance 
period  may  reduce  the  sampling 
frequency  to  a  minimum  of  two 
quarterly  samples  in  one  year  during 
each  repeat  compliance  period. 

(iii)  Systems  serving  less  than  or  equal 
to  3,300  persons  which  do  not  detect  a 
contaminant  in  the  initial  comphance 
period  may  reduce  the  sampling 
frequency  to  a  minimum  of  one  sample 
during  each  repeat  compbance  period. 

(5)  Each  community  and  non-transient 
water  system  may  apply  to  the  State  for 
a  waiver  from  the  requirement  of 
paragraph  (h)(4)  of  this  section.  A 
system  must  reapply  for  a  waiver  for 
each  compliance  period. 

(6)  A  State  may  grant  a  waiver  after 
evaluating  the  following  factoris): 
Knowledge  of  previous  use  (including 
transport,  storage,  or  disposal)  of  the 
contaminant  within  the  watershed  or 
zone  of  influence  of  the  system.  If  a 
determination  by  the  State  reveals  no 
previous  use  of  the  contaminant  within 
the  watershed  or  zone  of  influence,  a 
waiver  may  be  granted.  If  previous  use 
of  the  contaminant  is  unknown  or  it  has 
been  used  previously,  then  the  following 
factors  shall  be  used  to  determine 
whether  a  waiver  is  granted. 

(i)  Previous  analytical  results. 

(ii)  The  proximity  of  the  system  to  a 
potential  point  or  non-point  source  of 
contamination.  Point  sources  include 
spills  and  leaks  of  chemicals  at  or  near  a 
water  treatment  facility  or  at 
manufacturing,  distribution,  or  storage 
facilities,  or  from  hazardous  and 
municipal  waste  landfills  and  other 
waste  handling  or  treatment  facilities. 
Non-point  sources  include  the  use  of 
pesticides  to  control  insect  and  weed 
pests  on  agricultural  areas,  forest  lands, 
home  and  gardens,  and  other  land 
application  uses. 

(iii)  The  environmental  persistence 
and  transport  of  the  pesticide  or  PCBs 

(ii)  How  well  the  water  source  is 
protected  against  contamination  due  to 
such  factors  as  depth  of  the  well  and  the 
type  of  soil  and  the  integrity  of  the  well 
casing. 

(v)  Elevated  niti-ate  levels  at  the  wafer 
supply  source. 
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(v4  Um  of  PCS*  ki  aqvlpaeat  msad  in 
the  prodacttoa.  ■torage.  or  diatiibadaa 
of  water  (i.e.,  PCBs  lued  in  puope, 
transformers,  ■tc^' 

(7)  If  tB  «Kguic  contaminaiit  iaiad  in 
1 14L814G)  ia  dataetad  (aa  dafinad  by 
pax^rafih  (hMKO  o^  diia  aacttoa)  is  any 
san|ik.tkan: 

(i)  Each  ^retem  naat  monitor 
quartatly  at  aock  aaaapUng  poini  wbkk 

resulted  in  a  detecttaa. 

(ii)  Tka  State  Biay  dacraaaa  Ika 
quarterly  mo^toitet  ra^airaflMst 
spedfiad  ia  paragraph  (hK7)(i)  of  this 
section  provided  it  baa  datefmioed  that 
the  system  is  raliably  and  consistently 
below  tha  maximwa  coataasioaat  level 
In  no  case  shall  tha  State  Btaka  this 
determiaatiaa  unless  a  groundwater 
system  takes  a  ndnfaaum  of  two 
quarterly  samples  aitd  a  surface  water 
system  takaa  a  »«»"''«■"«  of  four 
quarterly  samples. 

(iii)  After  die  SUte  determines  the 
system  is  reliah]^  and  consistendy 
below  the  m«irimmn  contHmJnant  level 
the  State  may  allow  the  system  to 
monitor  annually.  Systems  which 
monitor  annually  must  monitor  during 
the  quarter  that  previously  yielded  the 
highest  analytical  result. 

(iv)  Systems  which  have  3  consecutive 
annual  samples  with  no  detection  of  a 
contaminant  may  apply  to  the  State  for 
a  waiver  as  spedfied  in  paragraph  (h][B] 
of  this  section. 

(v)  If  monitoring  results  In  detection  of 
one  or  more  of  certain  related 
contaminants  (aldlcarb,  aldicaib 
sidfone,  aldicarb  sulfoxide  and 
heptacfalor,  heptachlor  epoxide],  then 
subsequent  monitoring  shall  analyze  for 
dl  related  contaminants. 

(8)  Systems  wUdt  violate  the 
requirements  of  { 141.61(cl  as 
determined  by  paragraph  (hKl2]  of  this 
section  must  raoottor  qaarteriy.  After  a 
maximTim  of  fonr  qusrteny  pamples 
show  the  system  is  in  compliance  and 
the  State  deteiuilBes  the  system  is 
reliably  and  consistently  below  the 
MCL.  as  specified  in  paragraph  (hKll)  of 
this  section,  the  system  shaO  monitor  at 
the  frequency  specified  in  paragraph 
(hKTKiii)  of  this  section. 

(9]  The  State  nay  require  a 
confimation  sanple  for  positive  or 
negatiw  results,  ff  a  confimation 
sample  is  required  by  the  State,  the 
result  must  be  averaged  with  the  first 
sampfing  resah  and  the  average  used  for 
the  cocapBance  detCBBinatioR  aa 
specified  by  paragraph  (hHH)  of  dils 
section.  Slates  have  tyscretioa  to  delete 
results  of  obvioae  sotptiHg  errors  from 
this  calculation. 

(10)  The  State  may  reduce  the  total 
nimiber  of  sanpiee  a  sjrsten  must 
analyze  by  allowing  the  use  of 


conpositii^.  Coaiposite  samples  from  a 
maximum  of  five  aampting  points  are 
allowed  Compositinf  of  sasH>les  must 
be  done  in  the  laboratory  and  analyzed 
within  14  days  of  sample  collections. 

(i)  If  the  concentration  in  the 
composite  sample  detects  one  or  more 
contaminants  listed  in  S  141.81(c),  then  a 
foUow-vp  sample  most  be  taken  and 
anatyxed  witfafai  14  days  from  each 
sampling  point  tncleded  in  the 
composite. 

(ii)  If  dopiicates  of  the  original  sample 
taken  from  each  sampling  point  used  in 
the  composite  are  available,  the  system 
may  use  these  duplicates  instead  of 
resampling.  The  duplicate  must  be 
analyzed  and  the  results  reported  to  the 
State  within  14  days  of  collection. 

(iii]  If  tlie  population  sored  by  die 
system  is  >3300  persona,  then 
compositing  may  only  be  permitted  by 
the  State  at  sampling  points  within  a 
single  system.  In  systems  serving  <3,300 
persons,  the  State  may  permit 
compositing  among  diSerent  systems 
provided  the  5-sample  limit  is 
maintained. 

(11)  Comptiance  widi  1 141.ei(c)  riiall 
be  determined  based  on  the  analjrtical 
results  obtained  at  each  sampling  point, 
(i)  For  systems  which  are  conducting 
monitoring  at  a  frequency  greater  than 
annual,  compliance  is  determined  by  a 
running  annual  average  of  all  samples 
taken  at  each  sampling  point  If  the 
annual  average  of  any  sampling  point  is 
greater  dian  the  MCL,  then  the  system  is 
out  of  compliance.  If  the  initial  sample 
or  a  subsequent  sample  would  cause  the 
annual  average  to  be  exceeded,  then  the 
system  is  out  of  compliance 
immediately.  Any  samples  below  the 
detection  limit  shall  be  calculated  as 
zero  for  purposes  of  determining  the 
annual  average. 

(ii)  If  monitoring  is  conducted 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  if  the  Level  of  a 
contaminant  at  any  sampling  point  is 
greater  than  the  MCL  If  a  confirmation 
sample  is  required  by  the  State,  the 
determination  of  compliance  will  be 
based  on  the  average  of  two  samples. 

(iii]  If  a  public  water  system  has  a 
distributiQn  system  separable  from  other 
parts  of  the  distribution  system  with  no 
interconnections,  the  State  may  allow 
the  system  to  give  public  notice  to  only 
that  portion  of  the  system  which  is  out 
of  compliance. 

(12)  Analysis  for  the  contaminants 
listed  in  i  141.01(c]  shall  be  conducted 
using  the  following  EPA  methods  or 
their  equivalent  as  approved  by  EPA. 
These  methods  are  contained  in 
"Methods  for  the  Determination  of 
O^anic  Compounds  in  Drinking  Water," 
ORD  Publications.  CERi  BPA/eoo/4-88/ 


039,  December  ISOk  Tkeae  documents 
are  av^Ue  fron  fke  National 
TeclBiica]  bif omatioa  Service  (NTIS), 
U.S.  Departaaent  of  CoBBierGe,  5285  Port 
Royal  Road  SpitegReld.  Virginia  22181. 
The  toU-froe  mmiber  is  l-«)0-336-t7WJ. 

(i)  Me*od  604.  '*1.2-J3ibroraoedjane 
(EDB)  and  1.2-Dfl»rmBO-3-chIoropropane 
(DBCP)  to  Water  by  Kficroextraction 
and  Gas  Chromatography."  Mediod  504 
can  be  used  to  meanre 
dibromochloropropane  (DBC^  and 
ethylene  dibromide  (EDB). 

(ii)  Method  505.  "Analysis  of 
Oi^anohalide  Pesticides  and 
Commercial  Polychlorinated  Biphenyl 
Products  (Aroclors)  in  Water  by 
Microextraction  and  Gas 
Chromatography."  Method  505  can  be 
used  to  measure  alachlor,  atrazine, 
chlordane,  heptachlor.  heptachlor 
epoxide,  lindane,  methoxychlor,  and 
toxaphene.  Method  505  can  be  used  as  a 
screen  for  PCBs. 

(iii)  Method  307,  "Determination  of 
Nitrogen-  and  Pho^>honu-Containing 
Pesticides  in  Ground  Water  by  Gas 
Chromatography  with  a  Nitrogexk- 
Phosphorus  Detector."  Method  507  can 
be  used  to  axeasure  alachlor  and 
atrazine. 

(iv)  MedKMl  508.  "Detmninatiao  of 
Chlorinated  Pesticides  in  Water  by  Gas 
ClwoBato^aphy  with  an  Electron 
Captore  Detector."  Method  SOB  can  be 
used  to  measure  chlordane.  heptachlor, 
heptachlor  epoxide,  Undane  and 
methoxychlor.  Medwd  508  can  be  used 
as  a  screen  for  PCBs. 

(v)  Medxod  SOBA.  "Screening  for 
Polychlorinated  Biphenyls  by 
Perchlorioatian  and  Gas 
Chromatography."  Mediod  508A  is  used 
to  quantitate  POBs  aa 
decachlorobipbenyl  if  detected  in 
Methods  506  or  508. 

(vi)  Method  515.1,  "Determination  of 
Chlorinated  Adds  in  Water  by  Gas 
Chromato^aphy  with  an  Electron 
Capture  Detects."  Method  515.1  can  be 
used  to  Bwasare  2,4-D,  2,4.5-TP  (Silvex) 
and  pentachloropbenol. 

(vii)  Mediod  525.  "Determination  of 
Oi^anic  Compounds  in  Drinking  Water 
by  Lkpiid-Solid  Extraction  and  Capillary 
Column  Gas  Chnmato^vphy/Masa 
Spectrometry."  Method  525  can  be  used 
to  measure  aladdor,  atrazine,  chlordane, 
heptacfalor,  heptachlor  epoxide,  lindane, 
methoxychlor,  and  pentachloropbenol. 

(viii)  Method  531.1,  "Measurement  of 
N-Methyl  Carbamoyloxinies  and  N- 
Methyl  Carbamates  in  Water  by  Direct 
Aqueous  Injection  HaC  with  Post- 
Column  Derrvatization."  Method  531.1 
can  be  used  to  measure  aldicaib, 
aldicarb  sulfoxide,  ahiicarb  sulfone,  and 
carbofuran. 
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{14  AMlyria  hr  PCSs  ahaU  bt 


co^ 

PCBa  akall  anatyaa  aaoh  aanvl*  oBini 
aUhar  MaAod  Mi  ar  Metihod  MB  (eea 

paiaflnvh  (kKU)  of  Aia  aectiao)- 

(ii)  If  PCBs  (aa  ooa  «f  aavaa  Aradonl 
ara  datectad  (aa  daaitfaatad  in  thia 
pany^r^J  inany  aaofJa  aaaJiysBd 
using  Methoda  606  ar  MB.  Aa^alflM 
shall  naaalyae  the  aaavk  aak«  Medrad 
50aA  to  qiiaaiitate  PCBa  (aa 
decacUoFobipbenirl). 


lOlt. 
1221.. 
1232. 


1242. 


iU*. 


1254. 

1266. 


040006 

0^ 

0«006 

00603 

04001 

0.0001 


iiH)  r^n««p«i»«M»  with  the  PCBMCL 

shall  be  detamiued  baaed  apoa  the 
qaaatitativa  Msalla  of  otaiyBaa  naiag 
Method  MBA. 

(14)  If  moMlaciag  drta  cotteeted  aftv 
{anoaiy  1,  IflOa  aie  feaeiatty  ocNOsistcot 
srilh  tka  M«aif«MBta  of  i  14L24(h). 
than  the  Stale  laayattiiwsysli— I  teoae 
that  data  to  aalisfy  Iha  mnniforing 
mqiiirmcmt  for  tbe  initial  eompltenoe 
period  bn^anluc  Jaawaiy  1. 1903. 

(16j  lie  State  awy  hiereaae  the 
required  aMidtoriqg  freqn«cy.  where 
necessary,  to  detect  variatkma  witfata 
the  tyttsn  [e^  fluetuatiaos  in 
conceotratioB  due  to  aoaaonal  uae. 
chaises  in  water  towoe). 

(16)  Tha  State  has  tha  auAority  to 
detenn^  eoB^diaaoe  or  iaidale 
eniorcamaat  acdoa  baaed  upon 
analytical  raaultfl  tmd  other  ioforiBatiai 
compiled  by  their  sanctioned 
representatives  and  agendas. 

(17)  Each  public  water  system  shall 
monitor  at  the  time  designated  by  Ibe 
State  %vitlihi  eadi  compliance  period. 

(18)  Detection  as  used  in  dds 
paragraph  shall  be  defined  as  greater 
than  or  eqnal  to  tbe  following 
concentrations  for  each  contaminanL 


AlscWoc . 


DtiromochkM(Mspaa>  f3KPi. 
&44. 


Elhytara  dkrenMs  |EDe>- 


Uno^ 


0.0002 


0001 
.0086 


O001 

XMOOl 

XXXXM 
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JBM 

POlyeMaiMM  M|Mn)^  (PCB^ 

Mm 

M* 

?  4  S-TP '"'"—* 

am 

B.  In  1 141J2.  paN9«!)ii  (a)(l)PKB)  ^ 
revised.  par9<ai*a  (e)  (m.  (14).  (H^. 
(25),  (28).  (27).  aarf  (4^  are  raaerved.  and 
pM«r«plH  (a)  (IS).  (17)  ««oa^  (SQ. 
(28)  dinm^i  (46).  and  (47)  «»aagh  (82) 
an  added  to  read  aa  foMowa: 


IU142 
(aj  •  *  * 

(IJ*** 

(iii)  •  ♦  • 

(B)  Violatian  af  tfaa  MCL  far  Bttnata  or 

nitrite  as  defiaed  ki  { 14L82  awl 
deteniaod  acconiiM  to  I  UUam^ 


(UHM3[KMeivad] 

(15)  v4a6ewtoa.  The  IMtad  Stales 
EnviroaiseKtal  Prateetion  Ageac^  (EPA) 
seta  ^n^^dtig  watar  atandanls  and  haa 
determined  that  asbaatos  fibers  greater 
than  10  ffiicrametars  in  lei^th  are  a 
healdi  coDcem  at  m"^"*"  levels  <tf 
exposura  Asbestos  is  a  naturally 
occurring  mineiaL  Idost  asbestos  fibers 
ia  'irir,]ting  wai£K  SK  lass  than  10 
nudometers  in  length  and  ooour  in 
drinking  water  bom  natural  sources  and 
from  corroded  asbestas-cemeat  pipes  in 
(be  dislrllHition  ^stea.  The  ma|or  uses 
of  asbestos  were  in  the  pitoduetion  of 
cements,  floor  t3ea.  paper  products, 
paint,  and  rfi'^'j;  in  transportation- 
related  applicatiaM;  and  in  die 
production  of  textfles  and  plasties. 
Asbestos  was  once  a  popidar  insniatiag 
and  fire  retardeat  nrntflrUl.  lahalation 
studies  have  Aovm  that  various  foma 
of  asbestos  have  produced  lung  tumors 
in  laboratory  animals.  The  available 
infonnation  on  Um  risk  of  devekiplog 
gastrointesthial  frad  cancer  associated 
with  the  iqgesdon  of  asbestos  from 
drinking  water  Is  fiadted.  Ingestion  of 
lnterme<fiate-range  chrysotile  asbestos 
fibers  greater  than  10  micrometeES  in 
length  is  assodated  wid:  causliu  benign 
tamon  in  nmle  rats.  Chemicals  uiat 
caose  cancer  in  laboratory  aotmals  also 
may  increase  the  risik  of  cancer  In 
humans  who  are  exposed  over  long 
periods  of  time.  IP  A  has  set  the  drinking 
water  standard  for  asbestos  at  7  milQon 
long  fibers  per  titer  to  reduce  the 
potential  risk  of  cancer  or  other  adverse 
health  effects  which  have  been  observed 
in  laboratory  animals.  Drinking  water 
which  meets  die  EPA  standard  is 
associated  with  little  to  none  of  dns  risk 


and  fhoaii  ba  cooaidered  aafs  wMi 

respactla^ 

(17)  CMbnfoBL  Tlw  United  Slates 
ItavtraBBeBtal  PratectioB  Agency  (EPa  j 
seli  driridng  water  atandards  and  has 
detamteed  dwt  eadndum  is  a  heaStfa 
ooneen  at  oertain  levels  of  exposure. 
Food  and  the  smoUng  trf  tobacco  are 
common  aawoea  af  geaersl  ejipoaure. 

This  Immiarii  mnVail  Vs  a tnmlnnni  in 

dH  BWtab  asad  la  gaivaniaa  pipe,  h 
generaly  fOla  tale  water  by  corrosion  of 
galvaaiBad  pipes  or  by  kapreper  waste 
dispasaL  Ttos  dwdcal  bas  been  shown 
lo  doBsa^  lbs  kidney  In  aninns  snen  as 
rats  and  arfee  wkan  Aw  wntfaals  are 
exposed  at  lri#i  levels  over  teir 
ufetinea.  Sobm  tedoatrial  woikn*  wbe 
waraeApoaed  to  tdaUvely  large 
anKMBrta  CI  tUa  ^heailom  aonng  wond^g 
careers  alaa  aBBered  dannge  to  Sie 
kidney.  9A  bas  set  die  diMdng  water 
•tmdard  for  eadmtam  at  8J005  parts  per 
million  (ppn)  to  protect  against  die  risk 
of  dieee  adverse  beeM  effects.  Draddng 
water  diet  meete  tbe  IPA  standard  is 
assodated  wiA  IMe  to  none  of  this  risk 
and  is  considered  safe  with  reaped  to 
cadmiaaa. 

(IB)  Qmrmittm.  Tbe  United  Statea 
EntiiuiaBentai  Protection  Agency  (ff  A) 
sets  driiddng  wreter  standards  and  bas 
detemtned  diat  chromfann  is  a  herith 
concern  at  certain  levels  of  exposure. 
TWs  inorganic  metal  occms  aaturally  in 
the  groond  and  is  often  used  in  the 
electioplattng  of  metals,  ft  generally  gets 
into  water  from  runoff  from  odd  mining 
operations  and  improper  waste  disposal 
from  i^ating  operations.  Hds  chemical 
has  been  shown  to  damage  fhe  kidney, 
nerrooa  system,  and  the  circulatoiy 
system  of  laboralory  animals  Budi  as 
rats  and  mice  when  the  animals  ere 
exposed  at  U^  leveb.  Some  humans 
who  were  exposed  to  high  levels  of  this 
chemical  sotfered  tiver  and  kidney 
damage,  dermatitis  and  respiratory 
problems.  EPA  has  set  the  drinking 
water  standard  for  chrumiam  at  0.1 
parts  per  mfBion  (ppm)  to  proted 
against  the  risk  of  these  adverse  health 
effects.  Drtaddng  water  that  meets  die 
EPA  standffid  is  assodated  with  titde  to 
■one  of  dds  risk  end  is  considered  safe 
with  resped  to  chiumlum. 

(1^  Afercary.  The  United  States 
Environmental  Protection  Agency  (WA) 
sets  ditiddng  water  standards  and  has 
determined  that  mercury  is  a  health 
concern  at  ceriato  levels  of  exposwe. 
This  inorgaide  metal  is  used  in  electrical 
equipment  and  some  water  pomps.  It 
usucJIy  gets  into  water  as  a  residt  of 
improper  waste  disposal.  This  chemical 
has  been  shown  to  damage  the  kidney  of 
laboratory  ip""'«t«  such  as  rats  when 
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the  fnimala  an  exposed  at  high  levels 
over  their  lifetimes.  EPA  has  set  the 
drinking  water  standard  for  mercury  at 
0.002  parts  per  miUion  [ppm]  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  that  meets  the 
EPA  standard  is  associated  with  litUe  to 
none  of  this  risk  and  is  considered  safe 
with  respect  to  mercury. 

(20)  Nitrate.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  nitrate  poses  an  acute 
health  concern  at  certain  levels  of 
exposure.  Nitrate  is  used  in  fertilizer 
and  is  found  in  sewage  and  wastes  from 
human  and/ or  form  animals  and 
generally  gets  into  drinking  water  from 
those  activities.  Excessive  levels  of 
nitrate  in  drinking  water  have  caused 
serious  illness  and  sometimes  death  in 
infants  under  six  months  of  age.  The 
serious  illness  in  infants  is  caused 
because  nitrate  is  converted  to  nitrite  in 
the  body.  Nitrite  interferes  with  the 
oxygen  carrying  capacity  of  the  child's 
blood.  This  is  an  acute  cUsease  in  that 
symptoms  con  develop  rapidly  in 
infants.  In  most  cases,  health 
deteriorates  over  a  period  of  days. 
Symptoms  include  shortness  of  breath 
and  blueness  of  the  skin.  Clearly,  expert 
medical  advice  should  be  sought 
immediately  if  these  symptoms  occur. 
The  purpose  of  this  notice  is  to 
encourage  parents  and  other  responsible 
parties  to  provide  infants  with  an 
alternate  source  of  drinking  water.  Local 
and  State  health  authorities  are  the  best 
source  for  information  concerning 
alternate  sources  of  drinking  water  for 
infants.  EPA  has  set  the  drinking  water 
standard  at  10  parts  per  million  (ppm) 
for  nitrate  to  protect  against  the  risk  of 
these  adverse  effects.  EPA  has  also  set  a 
drinking  water  standard  for  nitrite  at  1 
ppm.  To  allow  for  the  fact  that  the 
toxicity  of  nitrate  and  nitrite  are 
additive.  EPA  has  also  established  a 
standard  for  the  sum  of  nitrate  and 
nitrite  at  10  ppm.  Drinking  water  that 
meets  the  EPA  standard  is  associated 
with  little  to  none  of  this  risk  and  is 
considered  safe  with  respect  to  nitrate. 

(21)  Nitrite.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  nitrite  poses  an  acute 
health  concern  at  certain  levels  of 
exposure.  This  inorganic  chemical  is 
used  in  fertilizers  and  is  found  in 
sewage  and  wastes  from  humans  and/or 
form  animals  and  generally  gets  into 
drinking  water  as  a  result  of  those 
activities.  While  excessive  levels  of 
nitrite  in  drinking  water  have  not  been 
observed  other  sources  of  nitrite  have 
caused  serious  illness  and  sometimes 


death  in  infants  under  six  months  of  age. 
The  serious  illness  in  infants  is  caused 
because  nitrite  interferes  with  the 
oxygen  carrying  capacity  of  the  child's 
blood.  This  is  an  acute  disease  in  that 
symptoms  can  develop  rapidly. 
However,  in  most  cases,  health 
deteriorates  over  a  period  of  days. 
Symptoms  include  shortness  of  breath 
and  blueness  of  the  skin.  Clearly,  expert 
medical  advice  should  be  sought 
immediately  if  these  symptoms  occur. 
The  purpose  of  this  notice  is  to 
encourage  parents  and  other  responsible 
parties  to  provide  infants  with  an 
alternate  source  of  drinking  water.  Local 
and  State  health  authorities  are  the  best 
source  for  information  concerning 
alternate  sources  of  drinking  water  for 
infants.  EPA  has  set  the  drinking  water 
standard  at  1  part  per  million  (ppm)  for 
nitrite  to  protect  against  the  risk  of  these 
adverse  effects.  EPA  has  also  set  a 
drinking  water  standard  for  nitrate 
(converted  to  nitrite  in  humans)  at  10 
ppm  and  for  the  sum  of  nitrate  and 
nitrite  at  10  ppm.  Drinking  water  that 
meets  the  EPA  standard  is  associated 
with  littie  to  none  of  this  risk  and  is 
considered  safe  with  respect  to  nitrite. 

(22)  Selenium.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  selenium  is  a  health 
concern  at  certain  high  levels  of 
exposure.  Selenium  is  also  an  essential 
nutrient  at  low  levels  of  exposure.  This 
inorganic  chemical  is  found  naturally  in 
food  and  soils  and  is  used  in  electronics, 
photocopy  operations,  the  manufactiuv 
of  glass,  chemicals,  drugs,  and  as  a 
fungicide  and  a  feed  additive.  In 
humans,  exposure  to  high  levels  of 
selenium  over  a  long  period  of  time  has 
resulted  in  a  number  of  adverse  health 
effects,  including  a  loss  of  feeling  and 
control  in  the  arms  and  legs.  EPA  has 
set  the  drinldng  water  standard  for 
selenium  at  0.05  parts  per  million  (ppm) 
to  protect  against  the  risk  of  these 
adverse  health  effects.  Drinking  water 
that  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  is  considered  safe  with  respect  to 
selenium. 

(23)  Acrylamide.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  acrylamide  is  a  health 
concern  at  certain  levels  of  exposure. 
Polymers  made  from  acrylamide  are 
sometimes  used  to  treat  water  supplies 
to  remove  particulate  contaminants. 
Acrylamide  has  been  shown  to  cause 
cancer  in  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 


laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  ore 
exposed  over  long  periods  of  time. 
SufBciendy  large  doses  of  acrylamide 
are  known  to  cause  neurological  injury. 
EPA  has  set  the  drinking  water  standard 
for  acrylamide  using  a  treatment 
technique  to  reduce  the  risk  of  cancer  or 
other  adverse  health  effects  which  have 
been  observed  in  laboratory  animals. 
This  ti^atment  technique  limits  the 
amount  of  acrylamide  in  the  polymer 
and  the  amount  of  the  polymer  which 
may  be  added  to  drinking  water  to 
remove  particulates.  Drinking  water 
systems  which  comply  with  this 
treatment  technique  have  littie  to  no  risk 
and  are  considered  safe  with  respect  to 
acrylamide. 

(2)  Alachlor  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  alachlor  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  a  widely  used 
pesticide.  When  soil  and  climatic 
conditions  are  favorable,  alachlor  may 
get  into  drinking  water  by  runoff  into 
surface  water  or  by  leaching  into  ground 
water.  This  chemical  has  been  shown  to 
cause  cancer  in  laboratory  animals  such 
as  rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
alachlor  at  0.002  parts  per  million  (ppm) 
to  reduce  the  risk  of  cancer  or  other 
adverse  health  effects  which  have  been 
observed  in  laboratory  animals. 
Drinking  water  that  meets  this  standard 
is  associated  with  little  to  none  of  this 
risk  and  is  considered  safe  with  respect 
to  alachlor. 

(25)  -(27)  [Reserved] 

(28)  Atrazine.  The  United  Stales 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  atrazine  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  a  herbicide. 
When  soil  and  climatic  conditions  are 
favorable,  atrazine  may  get  into  drinking 
water  by  runoff  into  surface  water  or  by 
leaching  into  ground  water.  This 
chemical  has  been  shown  to  affect 
offspring  of  rats  and  the  heart  of  dogs. 
EPA  has  set  the  drinking  water  standard 
for  atrazine  at  0.003  parts  per  million 
(ppm)  to  protect  against  the  risk  of  these 
adverse  health  effects.  Drinking  water 
that  meets  the  EPA  standard  is 
associated  with  UtUe  to  none  of  this  risk 
and  is  considered  safe  wtih  respect  to 
atrazine. 
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(29J  Carbofamn.  The  United  States 
Environmental  Protection  Agency  (EPA] 
sets  drinking  water  standards  and  has 
determined  that  carbufuran  is  a  heidth 
concern  at  certafai  levels  of  exposure. 
This  organic  diemical  is  a  pesticide. 
When  soil  and  ttenatic  comBtions  arc 
favorable,  uarbofuraa  aaey  get  into 
diliAing  water  by  runoff  hito  surface 
water  or  by  leachiBg  into  grouiid  water. 
This  cheariical  has  been  shows  to 
damage  the  aervoas  and  reproductive 
systean  of  laboratoty  afdnals  such  as 
rata  and  arice  exposed  at  higli  levels 
over  their  lifetiraes.  Some  haiMHis  who 
were  expoeed  to  reUtrvely  large 
amounts  of  tliia  dwmical  during  their 
working  careers  aieo  suffered  donate  to 
the  nervous  systen.  Efiects  on  the 
netvoM  syatem  are  general^  rapidly 
reverasUe.  EPA  has  aet  the  drinkioi 
water  standard  for  carboiuran  at  OM 
parts  per  miUion  [pp»]  to  protect 
against  Ike  risk  of  these  adverse  health 
effects.  Ddnldng  water  that  vaeeta  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  is  considerpd  safe 
with  respect  to  corboioraa. 

(30)  Citiordane.  The  United  States 
Environmental  ProtectioD  Ageacy  (EPA 
sets  drinking  water  standards  and  has 
deteraaned  that  cfaiordane  is  a  beaith 
concern  at  certain  levels  of  exposure. 
This  organic  cbenaical  is  a  pesticide 
used  control  termites.  CfaiordaDe  is  not 
very  mobiie  in  soila.  It  usually  ^it»  into 
drinking  water  after  application  near 
water  siq>ply  intakes  or  wells.  This 
f^oTTiiral  has  been  shown  to  cause 
cancer  in  laboratory  animals  such  a» 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  f>pniir.ATii  that  cause  cancer  in 
laboratory  animals  also  may  iiuaease 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
chlordane  at  0.002  parts  per  million 
(ppm)  to  reduce  the  risk  of  cancer  or 
other  adverse  health  effects  which  have 
been  observed  in  laboralory  animals. 
Driidring  water  diat  meets  die  EPA 
standard  is  associated  with  littie  to  none 
of  this  risk  and  is  considered  safe  with 
respect  to  chlordane. 

(31)  Dibjvmochloropropane  (DBCP). 
The  United  States  Environmental 
Protection  Agency  (EPA)  sets  drinking 
water  standards  and  lias  determined 
that  DBCT  is  a  heahh  concern  at  certain 
levels  of  exposure.  "Hris  organic 
cSiemical  was  once  a  popular  pesticide. 
When  soil  and  climatic  conditions  are 
favoraUe.  dibfomo<iiluropropane  may 
get  into  drtddng  water  by  ronoG  into 
surface  water  or  by  leaching  into  ground 
water.  This  chemical  iiaa  been  shown  to 
esQse  cancer  in  iaboratory  animals  such 


as  rats  and  mice  vdien  the  animals  are 
exposed  at  high  levels  over  &eir 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  Increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  Oie  drinking  water  standard  for 
DBCP  at  0.0002  parts  per  million  [ppm) 
to  reduce  the  ride  of  cancer  or  other 
adverse  health  effects  which  have  been 
observed  in  laboratory  animals. 
DrinUag  water  that  meets  the  EPA 
standard  is  associated  with  little  to  none 
of  this  risk  and  is  considered  safe  wifli 
iespecttoOBa>. 

(32)  o-DiciUorobeiaeae.  The  Uailed 
SUtes  EnvimBaapntal  Protectioa  Agew^ 
(EPA)  sets  drilling  water  standards  and 
has  detenunad  that  o-dichkwobeBzeiie 
is  a  health  ooacem  at  oettain  levels  of 
exposure.  This  organic  cheniical  is  used 
as  a  solvent  in  the  production  at 
pestiddee  ami  dyes,  ft  generally  gets 
into  water  by  impraper  waste  diaposal. 
This  chemical  has  beea  ahotm  to 
damage  die  livez.  kidney  and  the  blood 
ceQs  of  laboralary  animals  such  as  rats 
and  mice  exposed  to  high  levels  during 
their  hfetiBiea.  Some  indaathai  workers 
wbo  were  exposed  to  tt^aikreif  large 
amounts  of  this  cbenical  during  working 
careers  alao  aofiered  damage  to  the 
Uver.  nervous  syBteos.  and  ctrcalatory 
system.  EPA  haa  aet  the  drinking  water 
standard  for  o.dnAiorobenapiwi  at  OA 
parts  psBtiiiaa  (ppn)  to  protet^ 
against  tin  risk  of  theae  adverse  health 
effects.  Drinking  water  tint  meets  the 
EPA  standard  is  aaaociatBd  with  Utde  to 
none  of  this  risk  and  is  conndered  safe 
with  respect  to  o^cfaionbenzeDe. 

(331  cie-U-Oidthroethykne.  The 
United  States  EnvHtrnmental  IVotection 
Agency  (EPA)  eetabhriies  drtnkisg 
water  standaids  end  has  detennined 
that  cis-l.Z-ifiddoroeAyleBe  is  a  heal* 
concern  at  certain  levels  of  exposure. 
This  oigenic  chemical  is  used  as  a 
solvent  and  intermediate  in  chemical 
production.  It  jen^raBy  gets  into  water 
by  improper  waste  djsposal.  This 
chemical  has  been  shown  to  damage  the 
liver,  nervous  system,  and  circulatory 
system  of  laboratory  animals  such  as 
rats  and  mice  when  exposed  at  high 
levels  over  their  lifetimes.  Some  humans 
who  were  exposed  to  leiaUvely  large 
amoants  of  ^is  chemical  also  suffeied 
damage  to  die  nervous  system.  H'A  has 
set  the  drinking  water  standard  for  cis- 
1.2-dichloroetfaylene  at  <}.07  parts  per 
million  (ppm)  to  piotect  against  the  risk 
of  tfiese  adverse  health  effects.  Drinking 
water  the  meets  that  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  is  considered  safe  wiA  respect  to 
cis-l,2-<fichluroediylene. 


(341  tmaa-l^-Dichlometbylaae.  The 
Uniteid  States  Environmental  Protection 
Agency  (EPA)  establishes  drinking 
water  standards  and  has  determined 
that  trart»-l.l-dicUoroetlTy1ene  is  a 
hedtfa  concern  at  certain  levels  of 
exposure.  This  organic  diemical  is  Tised 
as  a  solvent  and  intermediate  in 
chemical  production,  h  generally  gets 
into  water  by  hnproper  waste  disposal. 
This  chemical  has  been  shown  to 
damage  die  hver,  nctvuuB  system,  and 
the  oireulatofy  system  of  laboratory 
anim^  audh  as  rate  and  mice  when 
exposed  at  high  levels  over  their 
lifetiaies.  Some  hanons  who  were 
y»|iwH  to  relative  large  amounts  of 
ttria  chemical  alao  sufEered  damage  to 
the  neivoMS  syatem.  EPA  lias  set 
drinki^  water  standard  for  tran»-L2- 
dichloroedtyiene  at  ai  parts  per  miUioa 
[ppm]  to  protect  against  the  risk  of  diese 
adverse  health  efiecls.  Dnnkiog  water 
that  meeU  the  EPA  sUndard  is 
associated  with  little  to  none  of  this  risk 
and  is  conaidered  safe  with  respect  to 
b-an8-1.2-dichioroethylene. 

(36)  t2-Dichioropropane.  Tlie  United 
States  Environmental  Protectton  Agency 
(Q'A)  seta  diinkiiv  water  standards  and 
has  detenained  that  1,2-dichioropropane 
is  a  health  ooaoero  at  certain  le^Mek  of 
exposure.  This  Ofgaaic  chemical  is  used 
as  a  solvent  and  pesticide.  Whea  aoil 
and  dbnatic  oonditions  are  favonable, 
1,2-dichtoropropaoe  may  get  into 
drinking  water  by  niroff  into  sorfaoe 
water  or  by  Icachif^  into  ^ownd  water. 
U  Biay  also  get  into  drinking  water 
throogh  improper  waste  disposal  This 
chemicai  bos  been  ahowu  to  cause 
cancer  ia  lai>oratory  aniioals  such  u 
rats  and  iutce  when  the  animals  ore 
exposed  ai  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  °"'»">''  also  may  iacrease 
the  risk  of  cancer  in  humans  wbo  are 
exposed  over  long  periods  of  time.  H'A 
has  set  the  drinking  water  standard  for 
li-dichloropropane  at  ODOS  parts  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  heahh  effects 
which  have  been  observed  in  laboralory 
animals.  Drinking  water  that  meets  the 
EPA  standard  Is  associated  with  little  to 
none  of  this  risk  and  is  considered  safe 
widi  reject  to  1.2-<fichlQropropane. 

(36)  Z4-0.  The  United  Slates 
EnvironmeBlal  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  2.4-D  is  a  health 
concern  at  certain  levels  of  exposure. 
This  oiganic  chemical  is  used  as  a 
herbidde  and  to  control  algae  in 
reservoirs.  When  soil  and  climatic 
conditions  are  favorable.  2,+-D  may  gel 
into  drinking  water  by  runoff  into 
surface  water  or  by  leaching  into  ground 
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water.  This  chemical  has  been  shown  to 
dama^  the  liver  and  kidney  of 
laboratory  animals  such  as  rats  exposed 
at  high  levels  during  their  lifetimes. 
Some  humans  who  were  exposed  to 
relatively  large  amounts  of  this  chemical 
also  suffered  damage  to  the  nervous 
system.  EPA  has  set  the  drinking  water 
standard  for  2.4-D  at  0.07  parts  per 
million  (ppm)  to  protect  against  the  risk 
of  these  adverse  health  effects.  Drinking 
water  that  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  is  considered  safe  with  respect  to 
2.i-D. 

(37)  Epichlowhydrin.  The  United 
States  Environmental  Protection  Agency 
[EPA]  sets  drinking  water  standards  and 
has  determined  that  epichlorohydrin  Is  a 
health  concern  at  certain  levels  of 
exposure.  Polymers  made  from 
epichlorohydrin  are  sometimes  used  in 
the  treatment  of  water  supplies  as  a 
flocculent  to  remove  particulates. 
Epichlorohydrin  generally  gets  into 
drinking  water  by  improper  use  of  these 
polymers.  This  chemical  has  been 
shown  to  cause  cancer  in  laboratory 
animals  such  as  rats  and  mice  when  the 
animals  are  exposed  at  high  levels  over 
their  lifetimes.  Chemicals  that  cause 
cancer  in  laboratory  animals  also  may 
Increase  the  risk  of  cancer  in  humans 
who  are  exposed  over  long  periods  of 
time.  EPA  has  set  the  drinking  water 
standard  for  epichlorohydrin  using  a 
treatment  teclmlque  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  This  treatment  technique  limits 
the  amount  of  epichlorohydrin  in  the 
polymer  and  the  amount  of  the  polymer 
which  may  be  added  to  drinking  water 
as  a  flocculent  to  remove  particulates. 
Drinking  water  systems  which  comply 
with  this  treatment  technique  have  little 
to  no  risk  and  are  considered  safe  with 
respect  to  epichlorohydrin. 

(38)  Ethylbenzene.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  ethylbenzene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  a  major 
component  of  gasoline.  It  generally  gets 
into  water  by  improper  waste  disposal 
or  leaking  gasoline  tanks.  This  chemical 
has  been  shown  to  damage  the  kidney, 
liver,  and  nervous  system  of  laboratory 
animals  such  as  rats  exposed  to  high 
levels  during  their  lifetimes.  EPA  has  set 
the  drinking  water  standard  for 
ethylbenzene  at  0.7  part  per  million 
(ppm)  to  protect  against  the  risk  of  these 
adverse  health  effects.  Drinking  water 
that  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 


and  is  considered  safe  with  respect  to 
ethylbenzene. 

(39)  Ethylene  dibromide  (EDB).  The 
United  States  Environmental  Protection 
Agency  (EPA)  sets  drinking  water 
standards  and  has  determined  that  EDB 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  was 
once  a  popular  pesticide.  When  soil  and 
climatic  conditions  are  favorable,  EDB 
may  get  into  drinking  water  by  runoff 
into  surface  water  or  by  leaching  into 
ground  water.  This  chemical  has  been 
shown  to  cause  cancer  in  laboratory 
animals  such  as  rats  and  mice  when  the 
animals  are  exposed  at  high  levels  over 
their  lifetimes.  Chemicals  that  cause 
cancer  in  laboratory  animals  also  may 
increase  the  risk  of  cancer  in  humans 
who  are  exposed  over  long  periods  of 
time.  EPA  has  set  the  drinking  water 
standard  for  EDB  at  0.00005  part  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  that  meets  this 
standard  is  associated  with  little  to  none 
of  this  risk  and  is  considered  safe  with 
respect  to  EDB. 

(40)  Heptachlor.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinidng  water  standards  and  has 
determined  that  heptachlor  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  was  once  a 
popular  pesticide.  When  soil  and 
climatic  conditions  are  favorable, 
heptachlor  may  get  into  drinking  water 
by  runoff  into  surface  water  or  by 
leaching  into  ground  water.  This 
chemical  has  been  shown  to  cause 
cancer  in  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standards  for 
heptachlor  at  0.0004  part  per  million 
(ppm)  to  reduce  the  risk  of  cancer  or 
other  adverse  health  effects  which  have 
been  observed  in  laboratory  animals. 
Drinking  water  that  meets  this  standard 
is  associated  with  little  to  none  of  this 
risk  and  is  considered  safe  with  respect 
to  heptachlor. 

(41)  Heptachlor  epoxide.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  heptachlor  epoxide 
is  a  health  concern  at  certain  levels  of 
eposure.  This  organic  chemical  was 
once  a  popular  pesticide.  When  soil  and 
climatic  conditions  as9  favorable, 
heptachlor  expoxide  may  get  into 
drhiking  water  by  runoff  into  surface 
water  or  by  leaching  into  ground  water. 


This  chemical  has  been  shown  to  cause 
cancer  In  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standards  for 
heptachlor  epoxide  at  0.0002  part  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  that  meets  this 
standard  is  associated  «vith  little  to  none 
of  this  risk  and  is  considered  safe  with 
respect  to  heptachlor  epoxide. 

(42)  Lindane.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  lindane  is  j  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  Is  used  as  a 
pesticide.  When  soil  and  climatic 
conditions  are  favorable,  lindane  may 
get  into  drinking  water  by  runoff  into 
surface  water  or  by  leaching  into  ground 
water.  This  chemical  has  been  shown  to 
damage  the  liver,  kidney,  nervous 
system,  and  immune  system  of 
laboratory  animals  such  as  rats,  mice 
and  dogs  exposed  at  high  levels  during 
their  lifetimes.  Some  humans  who  were 
exposed  to  relatively  large  amounts  of 
this  chemical  also  suffered  damage  to 
the  nervous  system  and  circulatory 
system.  EPA  has  established  the 
drinking  water  standard  for  lindane  at 
0.0002  part  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  that  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  is  considered  safe 
with  respect  to  lindane. 

(43)  Methoxychlor.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  methoxychlor  is  a 
health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  pesticide.  When  soil  and  climadc 
conditions  are  favorable,  methoxychlor 
may  get  into  drinking  water  by  runoff 
into  surface  water  or  by  leaching  into 
ground  water.  This  chemical  has  been 
shown  to  damage  the  liver,  kidney, 
nervous  system,  and  reproductive 
system  of  laboratory  animals  such  as 
rats  exposed  at  high  levels  during  their 
lifetimes.  It  has  also  been  shown  to 
produce  growth  retardation  in  rats.  EPA 
has  set  the  drinking  water  standard  for 
methoxychlor  at  0.04  part  per  million 
(ppm)  to  protect  against  the  risk  of  these 
adverse  health  effects.  Drinking  water 
that  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
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end  is  considered  safe  with  respect  to 
methoxychlor. 

(44)  Monochlorobenzene.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  monochlorobenzene 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  solvent.  It  generally  gets  into  water 
by  improper  waste  disposal.  This 
chemical  has  been  shown  to  damage  the 
liver,  kidney  and  nervous  system  of 
laboratory  animals  such  as  rats  and 
mice  exposed  to  high  levels  during  their 
lifetimes.  EPA  has  set  the  drinking  water 
standard  for  monochlorobenzene  at  0.1 
part  per  million  (ppm)  to  protect  against 
the  risk  of  these  adverse  health  effects. 
Drinidng  water  that  meets  the  EPA 
standard  is  associated  with  little  to  none 
of  this  risk  and  is  considered  safe  with 
respect  to  monochlorobenzene. 

(45)  Polychlorinated  biphenyls 
(PCBs).  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  polychlorinated 
biphenyls  (PCBs)  are  a  health  concern  at 
certain  levels  of  exposure.  These 
organic  chemicals  were  once  widely 
used  in  electrical  transformers  and  other 
industrial  equipment.  They  generally  get 
into  drinking  water  by  improper  waste 
disposal  or  leaking  electrical  industrial 
equipment  This  diemical  has  been 
shown  to  cause  cancer  in  laboratory 
animals  such  as  rats  and  mice  when  the 
animals  are  exposed  at  high  levels  over 
their  lifetimes.  Chemicals  that  cause 
cancer  in  laboratory  animals  also  may 
increase  the  risk  of  cancer  in  himians 
who  are  exposed  over  long  periods  of 
time.  EPA  has  set  the  drinking  water 
standard  for  PCBs  at  0.0005  part  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  that  meets  this 
standard  is  associated  with  little  to  none 
of  this  risk  and  is  considered  safe  with 
respect  to  PCBs. 

(46)  [Reserved] 

(47)  Styrene.  the  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  styrene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  commonly  used 
to  make  plastics  and  is  sometimes  a 
component  of  resins  used  for  drinking 
water  treatment.  Styrene  may  get  into 
drinking  water  from  improper  waste 
disposal.  This  chemical  has  been  shown 
to  damage  the  liver  and  nervous  system 
in  laboratory  animals  when  exposed  at 
high  levels  during  their  lifetimes.  EPA 
has  set  the  drinking  water  standard  for 
styrene  at  0.1  part  per  million  (ppm)  to 
protect  against  the  risk  of  these  adverse 


health  effects.  Drinking  water  that  meets 
the  EPA  standard  is  associated  with 
little  to  none  of  this  risk  and  is 
considered  safe  with  respect  to  styrene. 
(48)  Tetrachloroethylene.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  tetrachloroethylene 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  has 
been  a  popular  solvent,  particularly  for 
dry  cleaning.  It  generally  gets  into 
drinking  water  by  improper  waste 
disposal.  This  chemical  has  been  shown 
to  cause  cancer  in  laboratory  animals 
such  as  rats  and  mice  when  the  animals 
are  exposed  at  high  levels  over  their 
lifetimes.  Qiemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
tetrachloroethylene  at  0.005  part  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  that  meets  this 
standard  is  associated  with  little  to  none 
of  this  risk  and  is  considered  safe  with 
respect  to  tetrachloroethylene. 

(49)  Toluene.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  toluene  is  a  health 
concern  at  certain  levels  of  exposiu*. 
This  organic  chemical  is  used  as  a 
solvent  and  in  the  manufacture  of 
gasoline  for  airplanes.  It  generally  gets 
into  water  by  improper  waste  disposal 
or  leaking  underground  storage  tanks. 
This  chemical  has  been  shown  to 
damage  the  kidney,  nervous  system,  and 
circulatory  system  of  laboratory  animals 
such  as  rats  and  mice  exposed  to  high 
levels  during  their  lifetimes.  Some 
industrial  workers  who  were  exposed  to 
relatively  large  amounts  of  this  chemical 
during  working  careers  also  suffered 
damage  to  the  liver,  kidney  and  nervous 
system.  EPA  has  set  the  drinking  water 
standard  for  toluene  at  1  part  per  million 
(ppm)  to  protect  against  tne  risk  of 
adverse  health  effecU.  Drinking  water 
that  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  is  considered  safe  with  respect  to 
toluene. 

(50)  Toxaphene.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  toxaphene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  was  once  a 
pesticide  widely  used  on  cotton,  com, 
soybeans,  pineapples  and  other  crops. 
When  soil  and  cUmatic  conditions  are 
favorable,  toxaphene  may  get  into 
drinking  water  by  runoff  into  surface 
water  or  by  leaching  into  groimd  water. 


This  chemical  has  been  shown  to  cause 
cancer  in  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  i" 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
toxaphene  at  0.003  part  per  million 
(ppm)  to  reduce  the  risk  of  cancer  or 
other  adverse  health  effects  which  have 
been  observed  in  laboratory  animals. 
Drinking  water  that  meets  this  standard 
is  associated  with  httle  to  none  of  this 
risk  and  is  considered  safe  with  respect 
to  toxaphene. 

(51)  Z4.5-TP.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  2,4,5-TP  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  used  as  a 
herbicide.  When  soil  and  climatic 
conditions  are  favorable.  2,4,5-TP  may 
get  into  drinking  water  by  runoff  into 
surface  water  or  by  leaching  into  ground 
water.  This  chemical  has  been  shown  to 
damage  the  liver  and  kidney  of 
laboratory  animals  such  as  rats  and 
dogs  exposed  to  high  levels  during  their 
lifetimes.  Some  industinal  workers  who 
were  exposed  to  relatively  large 
amounts  of  this  chemical  during  working 
careers  also  suffered  damage  to  the 
nervous  system.  EPA  has  set  the 
drinking  water  standard  for  2,4.5-TP  at 
0.05  part  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  that  meets  the 
EPA  standard  is  associated  with  httle  to 
none  of  this  risk  and  is  considered  safe 
with  respect  to  2.4,5-TP. 

(52)  Xylenes.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  xylene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  used  in  the 
manufacture  of  gasoline  for  airplanes 
and  as  a  solvent  for  pesticides,  and  as  a 
cleaner  and  degreaser  of  metals.  It 
usually  gets  into  water  by  improper 
waste  disposal.  This  chemical  has  been 
shown  to  damage  the  liver,  kidney  and 
nervous  system  of  laboratory  animals 
such  as  rats  and  dogs  exposed  to  high 
levels  during  their  lifetimes.  Some 
humans  who  were  exposed  to  relatively 
large  amounts  of  this  chemical  also 
suffered  damage  to  the  nervous  system. 
EPA  has  set  the  drinking  water  standard 
for  xylene  at  10  parts  per  million  (ppm) 
to  protect  against  the  risk  of  these 
adverse  health  effecU.  Drinking  water 
that  meets  the  EPA  standard  is 
associated  with  httle  to  none  of  this  risk 
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and  ia  coiuideied  safe  with  respect  to 
xylene. 

7.  In  S  141.40  tha  sectioa  keadinf  ia. 
reviMd.  and  a  new  paragraph  (n)  ia 
added  to  read  a&  followa: 

S141.4»   80«eWiiwnN«Hnfftarlnor9«itc 


(n)  Monitoring  of  the  contaminanta 
liated  in  1 141.40fn)  (11)  and  (12)  shall  be  I 
conducted  a»  Mtows:  j 

(1)  Each  Gonunmity  and  non- 
tr«wient,  non-connranity  water  system 
shaU  take  fow  conseciUive  quarterly 
saaiples  at  each  sampling  point  for  each   ' 
contaminant  listed  in  paragraph  [n)(ll) 

of  this  section  and  report  the  results  to 
the  State.  Monitohog  mtist  be  completed 
by  December  31. 1906. 

(2)  Each  cemBiuiiity  and  aon-tran«ent 
nnn  rniniinity  water  system  shall  talce    j 
one  sample  at  each  sampliag  point  for 
each  contemiQant  liated  in  paragraph 
(n)(12^  of  this  section  and  report  the 
results  tc  the  States.  Monitoring  must  be 
completed  by  December  31. 1985. 

(3)  Each  community  and  non-transient 
non-commnnity  water  system  may  apply 
to  the  State  for  a  waiver  from  the 
requirements  of  paragraph  (a)  (1]  and  [2] 
of  this  section. 

(4)  The  State  may  grant  a  waiver  for 
the  requirement  of  paragraph  (n)(l)  of 
this  section  based  on  the  criteria 
specified  in  5  141.24(hH6).  The  State 
may  grant  a  waiver  &om  the 
requirement  of  paragraph  (nl(2}  of  this 
section  if  previous  analytical  results 
indicate  contamination  would  not  occur, 
provided  this  data  was  collected  af^er 
January  1, 1990. 

(5)  Groimdwater  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  dietrtbution  system  which  is 
representative  of  each  well  after 
treatment  (hereafter  caDed  a  sampling 
point].  Each  sample  must  be  taken  at  the 
same  samplktg  pomt  unless  conditionA 
make  another  sampling  point  more 
representathre  of  each  source  or 
treatment  plant. 

(6)  Sarfaca  water  systems  shall  take  a 
minimum  of  one  sample  at  points  in  the 
dis<nt)ution  system  tliat  are 
repreeentativc  of  each  source  or  at  each 
entry  point  ta  tha  dietribation  system 
after  treatment  (hereafter  called  a 
sampling  point).  Each  sample  most  be 
taken  at  tie  same  sampling  point  unless 
conditiosM  make  another  aamphng  point 
more  reprcaentativa  of  each  source  or 
trestBKnt  piant. 

NotK  For  pmposn  of  this  paragraph, 
surface  watar  systens  indude  tyvtems  with  a 
combinatian  of  Mufaca  and  ^vmad  ■onrces. 

[7]  If  the  system  draws  water  from 
more  than  one  source  and  the  sources 


are  combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  [i.e..  when 
water  representative  of  all  sources  is 
being  used). 

{»)  The  State  may  require  a 
confirmation  sample  for  positive  or 
negative  results. 

(9)  The  State  may  reduce  the  total 
number  of  samples  a  system  most 
analyze  by  allowing  the  use  of 
compositing.  Composite  samples  from  a 
maximum  oi  five  sampling  points  are 
allowed.  Compositing  of  samples  must 
be  done  in  the  laboratory  and  the 
composite  sample  must  be  analyzed 
within  14  days  of  collection.  If  the 
population  served  by  the  system  is 

>  3,300  persons,  then  compositing  may 
only  be  permitted  by  the  Slate  at 
sampling  points  within  a  smgle  system. 
In  systems  serving  < 3.300  persons,  the 
State  may  permit  compositing  among 
different  systems  provided  the  5-sample 
limit  is  maintamed. 

(10)  Instead  of  performing  the 
monitoring  required  by  this  section,  a 
commumty  water  system  or  non- 
transient  non-community  water  system 
serving  fewer  them  150  service 
connections  may  send  a  letter  to  the 
State  stating  that  the  system  is  available 
for  samplmg.  This  letter  must  be  sent  to 
the  State  by  January  1.  1994.  The  system 
shall  not  send  such  samples  to  the  State, 
unless  requested  to  do  so  by  the  State. 

(11)  List  of  Unregulated  Organic 
Contaminants: 


Ogantc  contaminants 


EPA  analytical 
raetnod 


Aldnn. 

BwTTcHatpyww „™.___«~. 

ButacWw _ 

C«t)«ry 

Dalapoft 

DH2-ethylh«xyl)jKliciatB 

Di(2.«ttTytf'.e<yipMf«tete« .._.. 

Dicamba  ~ 

Dt«tdnn  

Onoseb  — i    . 

Oiquat 

Endothall 


Givpftosate     

Hexacfikyocenzene 

HexacMorocyc<cp«nta<aerw.. 

3->^fdfaKyGflitootiirar — 

Mettxxny* 


Metolacfilor 

MetrtXizin 
Oxamyt  (vydBt»>., 
Pictofam.. 

PropacMor 

Simaan* 

2.3.7,8-TCDD  (Dioxin)_.„ 


505.  508.  525 
525.  560,  550  1 
507.  525 
531.1 

515.1 

506.  S2& 
506,525 
515  1 

505,  508,  525 
515.1 

548 
549 
547 

506,  SOB.  525 
505,  526 

531  1 
531  1 

507,  525 
507,506.525 
5311 

515.1 
507,  525 
506.507.525 
&13 


Contaminant 


(T)  Antimony _ 

(ii>BaiyMuM 

(m)  Nickel 


(Iv)  Solfat« 

(v)  Ttia«um 


(vi)  Cyenida.. 


(12)  List  of  Unregulated  Inorganic 
Contaminants: 


EPA  analytical  owttKid 


GtfMB  Furnace  Atomic  Ab- 
■otpHon;  IrxJucllvety  Cow- 
pted  Ptaama. 

Graphite  Fumeee  Atomie  A*- 
•ofptiOR;  loductiMly  Cou- 
pled Masa  Spectxxnetry 
Plasma;  Spectrophotonw 
Me. 

Atomic  Ataaofptian:  InduciWo 
ly  Couplad  Pleama;  Grapb- 
ite  Fumace  Atomic  Atoorp- 
tlon. 

GiapMli  Fumaee  Atomie  Ab- 
•oiplian:  Indudtvety  Ceu- 
pled  (Mass  Spacfrometry 
Plasma. 

Spectropltotomeeic. 


&  Section  141.50  ia  amended  in  the 
table  by  adtMng  paragraphs  (a)(6) 
through  (a)(14),  reserving  (a)(15),  adding 
(a)(16)  through  (a)(18),  reserving  (bK4) 
through  (b)(6),  and  adding  (bK7)  through 
(20)  to  read  as  follows: 

§141.50    Maxlroam  contaminant  lavat 
9«ala  for  organic  ctieoUcala. 

(a)*  •  • 

(6)  Acrylamide 

(7)  Alachlor 

(8)  Chlordane 

(9)  Dibromochloropropane 

(10)  1,2-Dichloropropane 

(11)  Epichlorohydrin 

(12)  Ethylene  dibromide 

(13)  Heptachlor 

(14)  Heptachlor  epoxide 

(15)  [Reserved] 

(1ft)  Polychlorinated  biphenyls  (PCBs) 

(17)  Tetrachloroethylene 

(18)  Toxaphene 
(b)  *  *  * 


Conlwninaat 


Ma.Q 

(mg/l) 


(4H6)  [Reserved] 

(7)  Atraane O-OM 

(8)  Cart»ti««n 0.0* 

(9>  o-Ochtafoberaaoe 0-8 

(10)  a8-1,2-0lcr>»Broetfiytene a07 

(11)  lr«n»-1,2-DtUiMu«»»lene - 0.1 

(12)  2,4-D . O-OT 

(13)  Etiyltaanzane 0-7 

(14)  Lindane 0.0008 

(15)  Mettxwyctilor ...-  0.04 

(16)  MunuLtHuiutMiuene 0.1 

(17)  aiy»ene O-t 

(18)  Toluene 1 

(19)  2,43-TP ft-OS 

(20)  Xylenea  (totaO 10 


9.  Section  141.51  is  amended  in  the 
table  by  adtfing  (bK2),  reserving  (b)(3}, 
adding  (b)  (4)  throngh  (9)  and  revising 
the  heading  for  the  second  column  to 
read  as  follows: 
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§  141.51    Maximum  contamtnant  laval 
goala  for  Inorganic  contaminanta. 

(b)*  *  * 


Contaminant 


MCLG  (mg/l) 


(2)  Asbestos 7  MHIion  fitwrs/liter 

(longer  ttian  10  ^m) 

(3)  [Reserved] 

(4)  Cadmium 0.005 

(5)  Chromium 0  1 

(6)  Mercury 0.002 

(7)  Nitrate 10  (at  Nitrogen). 

(8)  Nitrite 1  (as  Nitrogen). 

(9)  Total  Nitrate -t- Nitrite..  10  (as  Nitrogen). 
(10)  Selenium 0.05 


CAS  No. 


(1)  75-01-4 

(2)  71-43-2 

(3)  56-23-5 

(4)  107-06-2 

(5)  79-01-6 „- 

(6)  106-46-7 

(7)  75-3&-4 ™. 

(8)  71-56-6 

(9)  156-59-2 

(10)  76-87-6 ~ 

(11)  100-41-4 

(12)  106-90-7 

(13)  96-50-1 

(14)  100-42-5 

(15)  127-18-4 

(16)  108-88-3 

(17)  166-60-6.. 

(18)  1 330-20-7 .._. 


10.  Section  141.80  is  revised  to  read  as 
follows: 

$141.60    Effactlva  dataa. 

(a)  The  effective  dates  for  1 141.61  are 
as  follows: 

(1)  The  effective  date  for  paragraphs 
(a)(1)  through  (a)(8)  of  S  141.61  is 
January  9, 1989. 

(2)  The  effective  date  for  paragraphs 
(a)(9)  through  {a)(18)  and  (c)(1)  through 
(c)(18)  of  §  141.61  is  July  30, 1992, 

(b)  The  effective  dates  for  §  141.62  are 
as  follows: 

(1)  The  effective  date  of  paragraph 
(b)(1)  of  S  141.62  is  October  2, 1987. 


(2)  The  effective  date  for  paragraphs 
(b)(2)  and  (b)(4)  through  (b)(10)  of 
5l41.62i8  July  30, 1992 

11.  Section  141.61  is  revised  to  read  as 
follows; 

$141.61    Maxtmum  contaminant  tavato  for 
organic  contaminanta. 

(a)  The  foUov^ng  maximum 
contaminant  levels  for  organic 
contaminants  apply  to  community  and 
non-transient,  non-community  water 
systems. 


Contaminani 


MCL(m9/I) 


Vinyl  chloride . 
Berizer>e 


Cartxm  tetrachloride 

1.2-Oichlofoethane 

Tnchloroettrylerw ~ 

par«-[>chlorobenzene 

1 , 1  -DichloroettTylene _ 

1,1,1  -Tnchlofoettiane . — 
as- 1 ,2-Oichioroethytene . 

1 ,2-Dichloropropane - 

Ethylbenzene 

Monochlorobenzene „ 

o-Oichlorobenzene 

Styrene 

Tetrachloroethylene 

Toluene. 


trans- 1.2-  Otchkxoethyterw . 
Xylenes  (tota') 


ojam 

OJ006 
OJOK 
0M6 

aoos 

0.07S 

Oj007 

0.2 

0.07 

O.0OS 

0.7 

0,1 

OA 

ai 

0M6 

1 

0.1 

10 


(b)  The  Administrator,  pursuant  to 
section  1412  of  the  Act,  hereby  identifies 
as  indicated  in  the  Table  below  either 
granular  activated  carbon  (GAC), 


packed  tower  aeration  (PTA),  or  both  as 
the  best  technology,  treatment 
technique,  or  other  means  available  for 
achieving  compliance  with  the 


maximum  contaminant  level  for  organic 
contaminants  identified  in  paragraphs 
(a)  and  (c)  of  this  section: 


BAT  FOR  ORGANIC  CONTAMINANTS  LISTED  IN  SECTION  141.61  (a)  AND  (c) 


CAS  No. 


Chemical 


15972-60-8 

116-06-3 

1646-86-4 

1646-87-3 

1912-24-9 

71  -43-2 

1563-66-2 

56-23-5 

57-74-9 

94-75-7 

96-12-8 — . 

95-50-1 -. 

107-06-2 

156-59-2 

156-60-5 

75-35-4 

78-67-5  

106-93-4 

100-41-4 

76^*4-6 

1024-57-3 

56-69-0 

72-43-6  

106-90-7 

106-46-7 

1336-36-3 

87-86-5 


Alachlor 

Aldicarb 

AkjicarbBulfone.... 
Aldicarto  sulfoxide . 

Atrazine 

Benzene 

Cartofuran. 


CaitKxi  tetrachloride.. 

Okjrdane 

2,4-0.. 


Dibronwchtoropropane  (DBCP) . 

o-Oichlorobenzerte — 

1,2-Dichloroethane 

os-1 .2-Dichloroethylene — 

trans- 1 ,2-Dichloroethyiene 

1 ,1  -Dichloroethylene 

1 ,2-Ochloropfopane 

Ethylene  Dibromide  (EDB) 

EthytMTtzene 

Heptachlor - 

Heptachlor  epoxide 

Lindarie 

Methoxychkx 

Monochioroberttene 

para-Oichlorobenzene . 


Polychlorinated  biphenyls  (PCB)._ 
Pentachlorophonol 


GAC 


PTA 


35H 


100-42-a.... 

83-72-1  

127-1«-4_ 
71-55-6  — 

79-01-6 

106-68-3..- 
8001-35-2.. 

75-01-4 

1330-49-7. 
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B^T  FOR  OtOAKC  CONTAMINAIiTS  LJSTCD  IN  SECTION  141.61  (a)  AND  (C)— CoOftlUr'* 


CAS  Mb. 


Owraical 


2.4.5-TP  (Sitv«x) 

TatrachKxoetnytene .. .. 
1. 1 , 1  -TncWoro6lhBD6 . 
TncMa*e«tliy4«na  .._„ 

Tokiene    

JaxtOOane 

Viny(  ehlond» 

Xyteiw 


GAC 


.  X 


PTA 


(c)  The  following  maximum 
contaminant  levels  for  organic 


contaminants  apply  to  community  water 


(1)  15972-60-6.. 

(2). 

(3). 

(4). 


(5)  19t>-M-0.- 

(6)  15«»-ai-2... 

(7)  57-74-9 

(8)  ge-12>-6 . — 

(9)  94-7S-7 

(10)  1 06-63-4  ..„ 

(11)  78-44-6 

(12)  1024-S7-3... 

(13)  56-M-6. 

(14)  72-49-6 

(15)  1336-36-3.- 
(16).. 


(17)  8001-36-2. 

(18)  93-72-1 


CAS  Ho 


systems  and  non-transient,  non- 
community  water  systems. 


Contawifiant 


AJachlor 

CR«Mr««dl 
[Raaarvad] 

Caitoluran 

Chlordww 

Miromocfttoropiopin* 

2.4.D - 

Elhyicns  dUiiomdv  -...»»«. 
HsptlcMor _»». 

htoptocMor  tpoxida 

Untrnm 

M«a¥»ycMor 

PolycMonnatad  btptienyte-. 
[RaMr««cl] 

JoKtptian* 

2.4.5-TP 


MCL  fTffQfff 


0.002 


0.003 

0.04 

aoos 

O.OOOff 
0.07 

aoeoQS 

0.0004 
0.0008 
0.0002 
0.04 

aooo6 


0.003 
0.06 


12.  Section  141.62  is  revised  to  read  as 
foUowK 

i141J2    Mmmum 


(a)  [Reserved] 

(b)  The  maximum  contaminant  levels 
for  ifiorgaBk:  Gonianiinants  specified  in 

paragraphs  (b](2)  through  (6)  and  (b)(10] 
of  this  section  apply  to  community 
water  systems  and  non- transient,  non- 
coinmunity  water  systems.  The 
Maximum  Contaminant  Level  specified 
in  paragraph  (b)[l}  of  this  section  only 
apphes  to  community  water  systems. 
The  Maximum  Contaminant  Levels 
specified  in  paragraphs  (b](7],  (b)(8),  and 
[b)(9)  of  this  section  apply  to 
commimity,  non-transient  non- 
community,  and  transient  non- 
community  water  systems. 


M(X(mg/l) 


(l)Ruo«1d«. 

(2)  AabMlM.-. 

(3)  [RmwvwI] 

(4)  Cadmium.... 

(5)  Clvomium .. 
(61  Marcuiy 

m  ^«rtm. 

'8) 


(iBWQtf  Ihan  10  ^). 

0.006 

0  1 

0002 

10  (fli  Nifrooso) 

1(« 


Contaminant 

MCL(m9/q 

(9)  Total  Nitrate  and 
NIMta. 

(10)  Setemum 

10  («s  Nttrogan) 
0.06 

(c)  The  Administrator,  pursuant  to 
section  1412  of  the  Act,  hereby  identifies 
the  following  as  the  best  technology, 
treatment  technique,  or  other  means 
available  for  achieving  compliance  with 
the  maximum  contaminant  level  for 
inorganic  contaminants  identified  in 
paragraph  (b)  of  this  section,  except 
fluoride: 

BAT  FOR  Inorganic  Contaminants 
USTED  IN  5  141.62(b) 


Ctwfmcai  nama 


-t- 


Asbastoa . 

Banum 

Cadmium... 
Chromium.. 

Marcury 

Niti  ila  M 
NItrita-. 


Salanium. 


BAT(«) 


2.3,6 
5A7,9 
2.5A7 
2AB«J 

S.7,9 
5.7 

1,2  •.8.7.9 


'  BAT  only  if  influent  Hfl  ooocantrationa  <10  >ig/l 
•  BAT  for  Qvonnum  III  only 
»BAT  for  Oaleiium  IV  only. 
Kay  to  BATa  in  TabIa: 
1  =  Activated  Ahjmina 


2  =  Coagulation /Filtration 

3  -  Diract  and  Dialointo  RItration 

4  =  Granular  Activated  Cartion 
5»  lonExchanga 

6  -  Lima  Softaniiig 

7  -  RaMarta  Osmosis 

8  =  Conoaion  Control 

9  =  Bactrodiatysis 

13.  A  new  subpart  K  Is  added  to  part 
141  to  read  as  follows: 

Subpart  K— TrMtmant  TechnlquM 

Sac  * 

141.110  General  requirements. 

141.111  Treatnant  techniquas  for 
acrylamide  and  epicWorohydrin. 

Subpart  K— Traatmant  Tachnlquaa 

9  141.110    Ganaral  rtqulramantt. 

The  reqirirements  of  subpart  K  of  this 
part  constitute  national  primary  drinking 
water  regulations.  These  regulations 
establish  treatment  techniques  in  lieu  of 
maximum  contaminant  levels  for 
specafied  contaminants. 

5141.111    Ti  Mtmant  tachnlqu—  for 
■cryiamid*  and  aplcMorohydrfn. 

Each  public  water  system  must  certify 
annually  in  writing  to  the  State  (using 
third  party  or  manufacturer's 
certification)  that  when  acrylamide  and 
epichlorohydhn  are  used  in  drinking 
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water  lystems,  the  combinatioa  (or 
product)  of  dose  and  monomer  level 
does  not  exceed  the  levels  specified  as 
follows: 

Acrylamida=0.051t  dosed  at  1  ppm  (or 

equivalent) 
Epichlorohydrin=0.01%  dosed  at  20  ppm  (or 

equivalent) 

Certifications  can  rely  on  manufacturers 
or  third  parties,  as  approved  by  the 
State. 

PART  142— HATIONAL  PRIMARY 
DRINKINQ  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

AuOiority:  42  U.S.C.  300g.  300g-l,  300g-2, 
300g-^.  300g-4,  900g-5.  300g-«,  30OJ-4  and 
SOOH- 

2.  Section  142.14  is  amended  by 
revising  paragraph  (a)(6),  paragraph  (c), 
the  introductory  text  to  paragraph  (d), 
and  paragraph  [fy,  and  by  adding 
paragraphs  (d)(4)  through  (d)(7)  to  read 
as  follows: 

S  142.14    Records  kapt  by  Stataa. 

(a)  *  *  * 

(6)  Records  of  analysis  for  other  than 
microbiological  contaminants  (including 
total  coliform.  fecal  coliform,  and 
heterotrophic  plate  count),  residual 
disinfectant  concentration,  other 
parameters  necessary  to  determine 
disinfection  effectiveness  (including 
temperature  and  pH  measurements), 
and  turbidity  shall  be  retained  for  not 
less  than  12  years  and  shall  include  at 
least  the  following  information: 

•  *        *        • 

(c)  Each  State  which  has  primary 
enforcement  responsibility  shall 
maintain  current  inventory  information 
for  every  public  water  system  in  the 
State  and  shall  retain  inventory  records 
of  public  water  systems  for  not  less  than 
12  years. 

(d)  Each  State  which  has  primary 
enforcement  responsibihty  shall  retain, 
for  not  less  than  12  years,  files  which 
shall  include  for  each  such  public  water 
system  in  the  State: 

•  «        *        •        • 

(4)  A  record  of  the  most  recent 
vulnerability  determination,  including 
the  monitoring  results  and  other  data 
supporting  the  determination,  the  State's 
findings  based  on  the  supporting  data 
and  any  additional  bases  for  such 
determination;  except  that  it  shall  be 
kept  in  perpetuity  or  until  a  more  current 
vulnerability  determination  has  been 
issued. 

(5)  A  record  of  all  current  monitoring 
requirements  and  the  most  recent 
monitoring  frequency  decision 


pertaining  to  each  contaminant 
including  the  monitoring  residts  and 
other  data  supporting  the  dedsioa  the 
State's  findings  based  on  the  supporting 
data  and  any  additional  bases  for  such 
decision;  except  that  the  record  shall  be 
kept  in  perpetuity  or  until  a  more  recent 
monitoring  frequency  decision  has  been 
issued. 

(6)  A  record  of  the  most  recent 
asbestos  repeat  monitoring 
determination,  including  the  monitoring 
results  and  other  data  supporting  the 
determination,  the  State's  findings  based 
on  the  supporting  data  and  any 
additional  bases  for  the  determination 
and  the  repeat  monitoring  frequency; 
except  that  these  records  shall  be 
maintained  in  perpetuity  or  imtil  a  more 
current  repeat  monitoring  determination 
has  been  issued. 

(7)  Records  of  annual  certifications 
received  fixim  systems  pursuant  to  part 
141,  subpart  K  demonstrating  the 
system's  compliance  with  the  treatment 
techniques  for  acrylamide  and/or 
epichlorohydrin  in  S  14.111. 

(f)  Records  required  to  be  kept  under 
this  section  shall  be  available  to  the 
Regional  Administrator  upon  request. 
The  records  required  to  be  kept  under 
this  section  shall  be  maintained  and 
made  available  for  public  inspection  by 
the  State,  or,  the  State  at  its  option  may 
require  suppliers  of  water  to  make 
available  for  public  inspection  those 
records  maintained  in  accordance  with 
S  141.33 

3.  In  S  142.15  is  amended  by  adding 
new  paragraph  (c)(3)  to  read  as  follows: 

$142.15    Reports  by  Stataa. 

(c)  *  *  * 

(3)  The  results  of  monitoring  for 
unregulated  contaminants  shall  be 
reported  quarterly. 

4.  §  142.16  is  amended  by  reserving 
paragraph  (d)  and  by  adding  a  new 
paragraph  (e)  to  read  as  follows: 

{142.16    Special  primacy  raqulramanta. 

(d)  [Reserved] 

(e)  An  apphcation  for  approval  of  a 
State  program  revision  which  adopts  the 
requirements  specified  in  J  5  141.23, 
141.24. 141.32, 141.40. 141.61, 141.6Z  and 
141.11  must  contain  the  following  (in 
addition  to  the  general  primacy 
requirements  enumerated  elsewhere  in 
this  part,  including  the  requirement  that 
state  regulations  be  at  least  as  stringent 
as  the  federal  requirements): 

(1)  If  a  State  chooses  to  issue  waivers 
from  the  monitoring  requirements  in 
S§  141.23, 141.24.  and  141.40.  the  State 


shall  describe  the  procedures  and 
criteria  which  it  will  use  to  review 
waiver  applications  and  issue  waiver 

determinations. 

(i)  "Hie  procedures  for  each 
contaminant  or  class  of  contaminants 

shall  include  a  description  of; 

(A)  The  waiver  apphcation 
requirements; 

(B)  The  State  review  process  for  "use- 
waivers  and  for  "susceptibihty" 
waivers;  and 

(C)  The  State  decision  criteria, 
including  the  factors  that  will  be 
considered  in  deciding  to  grant  or  deny 
waivers.  Tlie  decision  criteria  must 
include  the  factors  specified  in 

55  141.24(f)(8).  141.24(h)(6),  and 
141.40(n)(4). 

(ii)  The  State  must  specify  the 
monitoring  data  and  other 
documentation  required  to  demonstrate 
that  the  contaminant  is  eligible  for  a 
"use"  and/or  "susceptibility"  waiver. 

(2)  A  plan  for  the  initial  monitoring 
period  within  which  the  State  will 
assure  that  all  systems  complete  the 
required  monitoring  by  the  regulatory 
deadlines; 

(i)  The  plan  must  describe  how 
systems  will  be  scheduled  during  the 
initial  monitoring  period  and 
demonstrate  that  the  analytical 
workload  on  certified  laboratories  for 
each  of  the  three  years  has  been  taken 
into  account  to  assure  that  the  Stale's 
plan  will  result  in  a  high  degree  of 
monitoring  comphance  and  will  be 
updated  as  necessary. 

(ii)  The  State  must  demonsb-ale  that 
the  initial  plan  is  enforceable  under 
State  law. 

5.  Section  142.18  is  added  to  subpart  B 
to  read  as  follows: 

S  142.  IS    EPA  review  of  State  monitoring 
determinations. 

(a)  A  Regional  Administrator  may 
annul  a  State  monitoring  determination 
for  the  types  of  determinations 
identified  in  55  141.23(b).  141.23(c), 
141.24(f),  141.24(h),  and  141.40(n)  in 
accordance  with  the  procedures  in 
paragraph  (b)  of  this  section. 

(b)  When  information  available  to  a 
Regional  Administrator,  such  as  the 
results  of  an  atmuai  review,  indicate  a 
State  determination  fails  to  apply  the 
standards  of  the  approved  State 
program,  he  may  propose  to  annul  the 
State  monitoring  determination  by 
sending  the  State  and  the  affected  PWS 
a  draft  Rescission  Order  The  draft  order 
shaU: 

(1)  Identify  the  PWS,  the  State 
determination,  and  the  pro\'isions  at 
issue; 


3596 


Federal  Register  /  Vol.  56.  No.  20  /  Wednesday.  January  30.  1991  /  Rules  and  Regulations 


(2)  Explain  why  the  State 
determination  is  not  in  compliance  with 
the  State  program  and  must  be  changed: 
and 

(3)  Describe  the  actions  and  terms  of 
operation  the  PWS  will  be  required  to 
implement. 

(c)  The  State  and  PWS  shall  have  60 
days  to  comment  on  the  draft  Rescission 
Order. 

(d)  The  Regional  Administrator  may 
not  issue  a  Rescission  Order  to  impose 
conditions  less  stringent  than  those 
imposed  by  the  State. 

(e)  The  Regional  Administrator  shall 
also  provide  an  opportunity  for 
comment  upon  the  draft  Rescission 
Order,  by 

(1)  Publishing  a  notice  in  a  newspaper 
in  general  circulation  in  communities 
lerved  by  the  affected  system:  and 

;2)  Providing  30  days  for  public 
comment  on  the  draft  order. 

(fl  The  State  shall  demonstrate  that 
the  determination  is  reasonable,  based 
on  its  approved  State  program. 

(g)  The  Regional  Administrator  shall 
decide  within  120  days  after  issuance  of 
the  draft  Rescission  Order  to: 

(1)  Issue  the  Rescission  Order  as 
drafted: 

(2)  Issue  a  modified  Rescission  Order, 
or 

(3)  Cancel  the  Rescission  Order. 

(h)  The  Regional  Administrator  shall 
set  forth  the  reasons  for  his  decision, 
including  a  responsiveness  summary 
addressing  significant  comments  from 
the  State,  the  PWS  and  the  public. 

(i)  The  Regional  Administrator  shall 
send  a  notice  of  his  Rnal  decision  to  the 
State,  the  PWS  and  all  parties  who 
commented  upon  the  draft  Rescission 
Order. 

(j)  The  Rescission  Order  shall  remain 
in  effect  until  cancelled  by  the  Regional 
Administrator.  The  Regional 
Administrator  may  cancel  a  Rescission 
Order  at  any  time,  so  long  as  he  notifies 
those  who  commented  on  the  draft 
order. 

(k)  The  Regional  Administrator  may 
not  delegate  the  signature  authority  for  a 
final  Rescission  Orider  or  the 
cancellation  of  an  order. 

(I)  Violation  of  the  actions,  or  terms  of 
operatioa  required  by  a  Rescission 
Order  is  a  violation  of  the  Safe  Drinking 
Water  Act 

6.  Section  142.57  is  revised  to  read  as 
follows: 

1142^    BotIM  water,  po<nt-«f-uM.  and 


the  requirements  of  5§  141.61  (a)  and  (c). 
and  S  141.62  of  this  chapter. 

(b)  Public  water  systems  using  bottled 
water  as  a  condition  of  obtaining  an 
exemption  from  the  requirements  of 

Si  141.61  (a)  and  (c)  and  $  141.52(hl  of 
this  chapter  must  meet  the  requirements 
in  S  142.62(g). 

(c)  Public  water  systems  that  use 
point-of-use  or  point-of-entry  devices  as 
a  condition  for  receiving  an  exemption 
must  meet  the  requirements  in 

S  141.62(h). 

7.  Section  142.62  is  revised  to  read  as 
follows: 

S  142.62    VtrtencM  and  txemptton*  from 
ttw  maximum  contaminant  levels  for 
organic  and  Inorganic  cfMmlcats. 

(a)  The  AdiT.ir..3trator,  pursuant  to 
section  1415(aKl)(A)  of  the  Act  hereby 
identifies  the  technologies  listed  in 
paragraphs  (a)(1)  through  (a)(36)  of  this 
section  as  the  best  technology, 
treatment  techniques,  or  other  means 
available  for  achieving  compliance  with 
the  maximum  contaminant  levels  for 
organic  chemicals  as  listed  in  S  141.61 
(a)  and  (c). 


(a)  A  State  may  require  a  public  water 
system  to  use  bottled  water,  point-of-use 
devices,  or  point-of-entry  devices  as  a 
condition  of  granting  an  exemption  from 


Contaminant 


(1)  Benzene 

(2)  Cartxx^  tetracNoride.... 

(3)  1 ,2-Dichtoroetfi«ne 

(4)  Trtchkxoettiylene 

(5)  para-DicNorobenzane 

(6)  1.1-OicMOfoethytene.  .. 

(7)  1,1,1-Tnctiioroethane... 

(8)  Vinyl  chtofide 

(9)  o»-i,2-DicNofoetriytene... 

(10)  l,2-C)tctKoroprop«ne 

(11)  Ethytbaraene — 

(12)  Monochkirot)enzena 

(13)  o-OicNofObefBene.„ 

(l4)StyTeoe 

(15)  Te«r«chkxt)othy)ene 

(16)Toloeoe - 

( 1 7)     trans- 1 ,2l>chkxoethy- 


B«st  available 
tecnnologies 


Padwd 


Granular 

activated 

cartxxi 


(18)  Xyler>e«  (totaO 

(19)  AiacNor 

(20)Ald(cait 

(21)  Aktcwt  tUfoxida 

(22)  Aktcait  tullone 

(23)  Atraane — 

(24)  Cartxjfuran 

(25)  CNordane 

(26)  Dtxornoctiloropropane.. 

(27)2,4-0 - 

(28)  Ethyler*  (Sbroimia 

(29)HeptKrf*x ~- 

(30)  Haptachlor  epoxide  — 

(31)  Lindane 

(32)  Methoxychlor 

(33)PC8a 

(34)  Pentachkxptwnol 

(35)  Toxapnene 

(36)  2.4,5-TP 


X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


identifies  the  following  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  the  inorganic 
contaminants  listed  in  §  141,62: 

BAT  FOR  Inorganic  Compounds  Listed 
In  §  141.62(b) 


Oiemtcalname 


Asbestos... 

Barkim 

Cadmium... 
Chromium. 

Mercury 

NiUata 

NItrne 

Selenium... 


BAT(s) 


^3.8 

5.8,7,9 

2.5,6,7 

2,5,6  ',7 

2  ',  4,6  ',7  I 

5,7,9 

5.7 

1,2 ',6,7,9 


(b)  The  Administrator,  pursuant  to 
section  1415(a)(1)(A)  of  the  Act,  hereby 


'  BAT  only  it  Influent  Hg  concentrations  <10  ug/ 
1. 

•  BAT  lor  Chromium  III  only 

»  BAT  for  Selenium  IV  only 

Key  to  BATs  in  Table 

1  =  Activated  Alumina 

2= Coagulation/ Filtration  (not  BAT  lor  systems 
<  500  service  connections) 

3=:  Direct  and  Oiatomite  Filtration 

4= Granular  Activated  Cartxxi 

5  =  Ion  Exchange  ,^ 

6  =  Ume  Sottening  (not  BAT  for  systems  <500 
service  connections) 

7  =  Reverse  Osmosis 

8  =  Corrosion  Control 
9=Electrodialysis 

(c)  A  State  shall  require  community 
water  systems  and  non-transient,  non- 
community  water  systems  to  install 
and/or  use  any  treatment  method 
identified  in  S  142.62  (a)  and  (b)  as  a 
condition  for  granting  a  variance  except 
as  provided  in  paragraph  (d)  of  this 
section.  If,  after  the  system's  installation 
of  the  treatment  method,  the  system 
cannot  meet  the  MCL.  that  system  shall 
be  eligible  for  a  variance  under  the 
provisions  of  section  1415(a)(1)(A)  of  the 
Act. 

(d)  If  a  system  can  demonstrate 
through  comprehensive  engineering 
assessments,  which  may  include  pilot 
plant  studies,  that  the  treament  methods 
identified  in  §  142.62  (a)  and  (b)  would 
only  achieve  a  de  minimis  reduction  in 
contaminants,  the  State  may  issue  a 
schedule  of  comphance  that  requires  the 
system  being  granted  the  variance  to 
examine  other  treatment  methods  as  a 
condition  of  obtaining  the  variance. 

(e)  If  the  State  determines  that  a 
treatment  method  identified  in 
paragraph  (d)  of  this  section  is 
technically  feasible,  the  Administrator 
or  primacy  State  may  require  the  system 
to  install  and/or  use  that  treatment 
method  in  connection  with  a  compliance 
schedule  issued  under  the  provisions  of 
section  1415(a)(1)(A)  of  the  Act.  The 
State's  determination  shall  be  based 
upon  studies  by  the  system  and  other 
relevant  information. 


Federal  Register  /  Vol.  56,  No.  20  /  Wednesday.  January  30.  1991  /  Rules  and  Regulations 


3597 


(f)  The  State  may  require  a  pubHc 
water  system  to  use  bottled  water, 
point-of-use  devices,  point-of-entry 
devices  or  other  means  as  a  condition  of 
granting  a  variance  or  an  exemption 
from  the  requirements  of  S  141.61  (a) 
and  (c)  and  1 141.62  to  avoid  an 
unreasonable  risk  to  health. 

(g)  Public  water  systems  that  use 
bottled  water  as  a  condition  for 
receiving  a  variance  or  an  exemption 
from  the  requirements  of  S  141.61  (a) 
and  (c)  and  S  141.62  must  meet  the 
requirements  specified  in  either 
paragraph  (g)(1)  or  (g)(2)  and  paragraph 
(g)(3)  of  this  section: 

(1)  The  Administrator  or  primacy 
State  must  require  and  approve  a 
monitoring  program  for  bottled  water. 
The  public  water  system  must  develop 
and  put  in  place  a  monitoring  program 
that  provides  reasonable  assurances 
that  the  bottled  water  meets  all  MCLs. 
The  pubhc  wafer  system  must  monitor  a 
representative  sample  of  the  bottled 
water  for  all  contaminants  regxilated 
under  S  141.61  (a)  and  (c)  and  §  141.62 
during  the  first  three-month  period  that 
it  supplies  the  bottled  water  to  the 
public,  and  annually  thereafter.  Results 
of  the  monitoring  program  shall  be 
provided  to  the  State  annually. 

(2)  The  public  water  system  must 
receive  a  certification  from  the  bottled 
water  company  that  the  bottled  water 
supplied  has  been  taken  from  an 
"approved  source"  as  defined  in  21  CFR 
129.3(a);  the  bottled  water  company  has 
conducted  monitoring  in  accordance 
with  21  CFR  129,80(g)  (1)  through  (3); 
and  the  bottled  water  does  not  exceed 
any  MCLs  or  quality  limits  as  set  out  in 
21  CFR  103.35, 110,  and  129.  The  public 
water  system  shall  provide  the 
certification  to  the  State  the  first  quarter 
after  it  supplies  bottled  water  and 
annually  thereafter.  At  the  State's  option 
a  public  water  system  may  satisfy  the 
requirements  of  this  subsection  if  an 
approved  monitoring  program  is  already 
in  place  in  another  State. 

(3)  The  public  water  system  is  fully 
responsible  for  the  provision  of 
sufficient  quantities  of  bottled  water  to 
every  person  supplied  by  the  public 
water  system  via  door-to-door  bottled 
water  delivery. 

(h)  Pubhc  water  systems  that  use 
point-of-use  or  point-of-entry  devices  as 
a  condition  for  obtaining  a  variance  or 
an  exemption  from  NPDWRs  must  meet 
the  following  requirements: 

(1)  It  is  the  responsibility  of  the  public 
water  system  to  operate  and  maintain 
the  point-of-use  and/or  point-of-entry 
treatment  system. 

(2)  Before  point-of-use  or  point-of- 
entry  devices  are  installed,  the  public 
water  system  must  obtain  the  approval 


of  a  monitoring  plan  which  ensures  that 
the  devices  provide  health  protection 
equivalent  to  that  provided  by  central 
water  treatment. 

(3)  The  public  water  system  must 
apply  effective  technology  under  a 
State-approved  plan.  The 
microbiological  safety  of  the  water  must 
be  maintained  at  all  times. 

(4)  The  State  must  require  adequate 
certification  of  performance,  field 
testing,  and.  if  not  included  in  the 
certification  process,  a  rigorous 
engineering  design  review  of  the  point- 
of-use  and/or  point-of-entry  devices. 

(5)  The  design  and  application  of  the 
point-of-use  and /or  point-of-entry 
devices  must  consider  the  potential  for 
increasing  concentrations  of 
heterotrophic  bacteria  in  water  treated 
with  activated  carbon.  It  may  be 
necessary  to  use  frequent  backwashing. 
post-contactor  disinfection,  and 
Heterotrophic  Plate  Count  monitoring  to 
ensure  that  the  microbiological  safety  of 
the  water  is  not  compromised. 

(6)  The  State  must  be  assured  that 
buildings  connected  to  the  system  have 
sufficient  point-of-use  or  point-of-entry 
devices  that  are  properiy  installed, 
maintained,  and  monitored  such  that  all 
consumers  will  be  protected. 

PART  143— NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  143 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g-l(c).  3O0)-4.  and 
300J-9. 

2.  In  §  143.3  the  table  is  revised  to 
read  as  follows: 

§  143.3    Secondary  maximum  contaminant 
levels. 


Contaminant 


Level 


Aluminum 

Chloride 

Color 

Copper 

Corrosivtty 

Fiuonde 

Foaming  agents . 

Iron 

Manganese 

Odor 


pH - 

Silver 

Sulfate 

Total      dissolved 

(TDS). 
Zinc 


•olids 


0.06  to  0.2  mg/-!. 

250mg/l. 

15  color  units. 

1.0mg/1. 

Non-corrosive. 

2.0mg/i. 

0.5mg/l. 

0.3  mg/l. 

0.05  mg/1 

3  threshold  odor 

number. 
6.S-8.5. 
0.1  mg/1. 
250  mg/1. 
500  mg/1. 

5  mg/1. 


$143.4    Monitoring. 
•         •         •         •         • 

(12)  Aluminum— Method  '  202.1 
Atomic  Absorption  Technique-Direct 
Aspiration:  or  Method  *  303C;  or 
Method  »  l-305i-84;  or  Method  '  202.2 
Atomic  Absorption-Graphite  Furnace 
Technique;  or  Method  *  304;  or  Method  ♦ 
200.7  Inductively-Coupled  Plasma 
Technique;  or  Method  *  200.8 
Inductively  Coupled  Plasma-Mass 
Spectrometry  or  Method  •  200.9  Platform 
Technique;  or  Method  '  3120B 
Inductively-Coupled  Plasma  Technique. 

(13)  Silver— Method  >  272.1  Atomic 
Absorption  Technique-Direct 
Aspiration:  or  Method  *  303  A  or  B;  or 
Method  »  1-3720-84:  or  Method  '  272.2 
Atomic  Absorption-Graphite  Furnace 
Technique;  or  Method  *  304;  or  Method  ♦ 
200.7  Inductiveiy-Cotipled  Plasma- 
Technique;  or  Method  *  200.8 
Inductively-Coupled  Plasma-Mass 
Spectrometry;  or  Method  •  200.9 
Platform  Technique;  or  Method  '  3120B 
Inductively-Coupled  Plasma-Technique. 

[FR  Doc.  91-933  Filed  1-29-91,  8;45  am) 

BILUNO  C00£  SSeO-SO-M 


3.  Section  143.4  is  amended  by  adding 
paragraphs  (b)(12)  and  (b)(13)  to  read  as 
follows: 


'  'MethodB  of  Chemical  Ar.aly«i»  of  Water  and 
Wastes,"  EPA.  Environroental  Monttnnnj!  and 
Systems  Laboraton   C;nr.mnati  OH  45266.  EPA 
e00/+-79-020,  March  1963  Available  from  ORD 
Publication,  CERl,  EPA.  Cincin.ieti,  OH  45288. 

•  "Standard  Methods  for  ihe  Examination  of 
Water  and  Wastewater,"  16lh  Ed..  Amencan  Public 
Health  Association.  Amencan  Waterworks 
Association.  Water  Pollution  Control  Federation. 
1985 

»  "Methods  for  the  Determination  of  Inorganic 
Substances  in  Water  and  Fluvial  Sediments." 
Techniques  of  Water  Resources  Investigations  of 
the  United  Slates  Geological  Survey  Boons  Chapter 
Al.  1985.  Available  from  Open  File  Services 
Section.  Western  Distribution  Branch.  US 
Geological  Survey  Denver  Federal  Center  Denver. 
CO  80255. 

•  'Determination  of  Metals  and  Trace  Elements 
by  Inductively  Coupled  Plasma-Atomic  Emission 
Spectrometry,"  Method  2007  version  31.  Apni. 
1990,  EPA.  Environmental  Monitonng  and  Systems 
Laboratory  Cincinnati,  OH  45286, 

•  •'Determination  of  and  Trace  Elements  in  Water 
and  Wastes  by  Inductively  Coupled  Plasma-Mass 
Spectrometry."  Method  200.8  version  4  1  March. 
1990.  EPA.  Environmental  Monitonng  and  Systems 
Uboratory.  Cincinnan.  OH  45288  AvaUable  from 
ORD  Publication.  CERl,  EPA.  Cincinnati.  OH  45288. 

•  "Determination  of  Metals  and  Trace  Elements 
by  Stabilized  Temperature  Graphite  Furnace 
Atomic  Absorption  Spectrometry     Method  200  9. 
version  1.0,  April.  1990.  EP.A.  Environmental 
Monitoring  and  Systems  Laboratory.  Dncinnati.  OH 
45208. 

'  "Standard  Methods  for  the  Examination  of 
Water  and  Wastewater,    16th  ed..  Amencan  Public 
Health  Association.  Amencan  Waterworks 
Aaaoaaoon,  Water  PoUuuon  Control  Federatioa 
1065. 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

{FRL-3S31-«1 

National  Primary  DrinkJng  Water 
Regutationa— Monitoring  for  Synthetic 
Organic  Ctiemicala;  MCLOa  and  MCU 
for  Aldtoarb,  Aidicarb  Sulfoxide, 
Aldlcart)  Sulf one,  Pentacftiorophenol, 
and  Barium 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMAIIY:  In  this  document.  EPA  is 
proposing  revisions  to  monitoring 
requirements  for  the  eight  volatile 
organic  contaminants  (VOCs) 
promulgated  July  8. 1987.  This  change 
would  synchronize  requirements  for  the 
eight  VOCs  with  those  promulgated 
elsewhere  in  today's  Federal  Register. 
EPA  is  also  reproposing  the  MCLGs  and 
MCLs  for  aidicarb,  aidicarb  sulfoxide, 
aidicarb  sulfone,  pentachlorophenol. 
and  barium. 

OATCS:  Written  comments  must  be 
submitted  by  March  18. 1991. 
AOOfiESSES:  Send  written  comments  on 
the  proposed  rule  to  VOC/Aldicarb 
Comment  Clerk,  Criteria  and  Standards 
Division,  Office  of  Drinking  Water 
(WH-550D),  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.  Commenters  are  requested  to 
submit  any  references  cited  in  their 
comments.  Commenters  are  also 
requested  to  submit  one  original  and 
three  copies  of  their  written  comments. 
Commenters  who  wish  to  receive 
acknowledgment  of  their  comments 
should  include  a  self-addressed  stamped 
envelope.  A  copy  of  the  supporting 
documents  are  available  for  review  at 
the  EPA.  Drinking  Water  Docket.  401  M 
Street,  SW.,  Washington,  DC  20460.  For 
access  to  the  docket  materials,  call  202- 
382-3027  between  9:00  a.m.  and  3.30  p.m. 
FOA  FURTHER  INFORMATION  CONTACT 
Al  Havinga,  Criteria  and  Standards 
Division.  Office  of  Drinking  Water 
(WH-55G).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Washington,  DC  20460,  202/382-5555. 
General  information  may  also  be 
obtained  from  the  EPA  Drinking  Water 
Hotline.  The  toll-free  number  is  80O/426- 
4791.  Alaska  and  local:  202/382-5533. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Statutory  Authority 

II.  Reguldtory  Background 

III.  Explanation  of  Today's  Action 
A.  VOC  Monitonng  Requirements 

1.  Standardized  Monitonng  Framework 


2.  Three-.  Six-,  Nine-Year  Cycles 

3.  Initial  and  Repeal  Base  Monitoring 
Requir«menla 

4.  Increased  Monitoring 

5.  Decreased  Monitoring 

6.  Vulnerability  Assessments 

7.  Relation  to  the  Wellhead  Protection 
(WHP)  Program 

8.  Phase-in  by  System  Size 

9.  Sampling  Points 

B.  Aidicarb,  Aidicarb  Sulfoxide,  and 
Aidicarb  Sulfone 

1.  Aidicarb.  Aidicarb  Sulfoxide,  and 
Aidicarb  Sulfone  MCLGs 

2.  Aidicarb.  Aidicarb  Sulfoxide,  and 
Aidicarb  Sulfone  MCLs 

C.  Pentachlorophenol 

1.  Pentachlorophenol  MCLG 

2.  Pentachlorophenol  MCL 

D.  Barium 

1  Barium  MCLG 
2.  Barium  MCL 

E.  1415  Variance  Option 

IV.  Economic  Analysis 

A.  Regulatory  Impact 

B.  Regulatory  Flexibility  Analysis 

C.  Paper  Work  Reduction  Act 

V.  Request  for  Public  Comments 

I.  Statutory  Authority 

The  Safe  Drinking  Water  Act 
("SDWA  "  or  "the  Act"),  as  amended  in 
1986  (Pub.  L.  99-339. 100  Stat.  642), 
requires  EPA  to  publish  "maximum 
contaminant  level  goals"  (MCLGs)  for 
contaminants  »vhich,  in  the  judgment  of 
the  Administrator,  "may  have  an 
adverse  effect  on  the  health  of  persons 
and  which  (are]  known  or  anticipated  to 
occur  in  public  water  systems"'  (section 
1412(b)(3)(A)).  MCLGs  are  to  be  set  at  a 
level  at  which  "no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  allows  an  adequate 
margin  of  safety"  (see  section 
1412(b)(4)). 

At  the  same  time  EPA  publishes  an 
MCLG,  which  is  a  non-enforceable 
health  goal,  it  must  also  promulgate  a 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  which  includes 
either  (1)  a  maximum  contaminant  level 
(MCL),  or  (2)  a  required  treatment 
technique  (sections  1401(1),  1412(a)(3). 
and  1412(b)(7)(A)).  A  treatment 
technique  may  be  set  only  if  it  is  not 
"economically  or  technologically 
feasible"  to  ascertain  the  level  of  a 
contaminant  (sections  1401(1)  and 
1412(b)(7)(A)).  An  MCL  must  be  set  as 
close  to  the  MCLG  as  feasible  (section 
1412(b)(4)).  Under  the  Act,  "feasible" 
means  "feasible  with  the  use  of  the  best 
technology,  treatment  techniques  and 
other  means  which  the  Administrator 
finds  are  available,  after  examination 
for  efficacy  under  field  conditions  and 
not  solely  under  laboratory  conditions 
(taking  cost  into  consideration)"  (section 
1412(b)(5)).  NPDWRs  also  include 
monitoring,  analytical  and  quality 
assurance  requirements,  specifically. 


"criteria  and  procedures  to  assure  a 
Hipply  of  drinking  water  which 
dependably  complies  with  such 
maximum  contaminant  levels  *  *  *  ." 
(Section  1401(1)(D)).  Section  1445  of 
SDWA  also  authorizes  EPA  to 
promulgate  monitoring  requirements. 

D.  Regulatory  Background 

In  the  1986  Amendments  to  the 
SDWA,  Congress  required  that  MCLGs 
and  NPDWRs  be  proposed  and 
promulgated  simultaneously  (section 
1412(a)(3)).  This  change  streamlined 
development  of  drinking  water 
standards  by  combining  two  steps  in  the 
regulation  development  process.  Section 
1412(a)(2)  renamed  Recommended 
Maximum  Contaminant  Levels  (RMCLs) 
as  Maximum  Contaminant  Level  Goals 
(MCLGs). 

On  July  8, 1987  EPA  promulgated 
NPDWRs  for  eight  volatile  organic 
contaminants  (VOC  rule).  On  May  22. 
1989  EPA  proposed  monitoring 
requirements  for  an  additional  10  VOCs 
and  MCLGs  and  MCLs  for  38 
contaminants  including  aidicarb, 
aidicarb  sulfoxide,  aidicarb  sulfone. 
pentachlorophenol,  and  barium.  The 
MCLGs  and  MCLs  for  these  five 
chemicals  are  reproposed  today  at 
different  levels  due  to  information  which 
was  received  and/or  analyzed  by  the 
Agency  subsequent  to  the  May  22, 1989 
proposal.  Today,  elsewhere  in  the 
Federal  Register,  EPA  is  promulgating 
monitoring  requirements  for  the  38 
contaminants  (including  aidicarb. 
aidicarb  sulfoxide,  aidicarb  sulfone. 
pentachlorophenol,  and  barium) 
contained  in  the  May  1989  proposal, 
using  a  standardized  monitoring 
framework.  That  final  rule  promulgates 
MCLGs  and  MCLs  for  33  contaminants. 

III.  Explanation  of  Today's  Action 

A.  VOC  Monitoring  Requirements 

1.  Standardized  Monitoring  Framework 

EPA  received  extensive  comments  on 
the  proposed  rule  of  May  22, 1989 
(hereafter  called  Phase  II).  Many 
commenters  stated  that  the  proposed 
monitoring  requirements  are  complex 
and  would  lead  to  confusion  and 
misunderstanding  among  the  public, 
water  utilities  and  State  personnel. 
Commenters  also  cited  the  lack  of 
coordination  between  various 
regulations  such  as  the  1987  VOC  rule 
and  the  proposed  Phase  II  rule.  Many 
commenters  suggested  that  EPA 
simplify,  coordinate,  and  synchronize  its 
regulations. 

In  response  to  these  comments,  EPA 
developed  a  standard  monitoring 
framework  to  address  the  issues  of 
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complexity,  coordination  of  monitoring 
requirements  between  various 
regulations  and  synchronization  of 
monitoring  schedules.  This  framework 
will  serve  as  a  guide  for  future  source- 
related  monitoring  requirements 
adopted  by  the  Agency. 

EPA  believes  that  the  framework  will 
in  large  measure  address  the  comments 
that  recommended  reducing  complexity, 
synchronizing  monitoring  scheduleB, 
standardizing  regulatory  requirements, 
and  giving  regulatory  flexibility  to 
States  and  systems  to  manage 
monitoring  programs.  EPA  believes 
these  changes  have  the  potential  to 
reduce  costs  by  combining  monitoring 
requirements  (including  vulnerability 
assessments)  for  several  regulations  on 
the  same  schedule  and  promote  greater 
voluntary  compliance  by  simplified  and 
standardized  monitoring  requirements. 

Use  of  the  framework  envisions  a 
cooperative  effort  between  EPA  and 
States.  The  monitoring  requirements 
promulgated  elsewhere  today  for  the  10 
Phase  II  VOCs  and  those  proposed  in 
this  document  are  the  minimum  federal 
requirements  necessary  to  ascertain 
systems'  compliance  with  the  MCLs. 

The  monitoring  requirements  outlined 
in  today's  proposal  mirror  the  VOC 
requirements  promulgated  today  for  the 
10  VOCs  in  the  Phase  II  rule.  If 
comments  and  information  received 
during  the  comment  period  result  in 
changes  to  this  proposal,  EPA  will 
promulgate  a  final  rule  which  will  also 
apply  to  monitoring  requirements  for  the 
10  VOCs  promulgated  elsewhere  today 
and  the  8  VOCs  included  in  today's 
proposal  This  ensures  the  monitoring 
requirements  for  the  18  VOCs  (the  8 
Phase  I  VOCs  and  the  10  Phase  II  VOCs) 
remain  identical. 

EPA's  goal  is  to  efficiently  utilize 
State  and  PWS  resources  and  to  be 
consistent  with  Phase  II  monitoring 
requirements.  EPA  believes  that  today's 
proposal  furthers  that  goal 

2.  Three-,  Six-.  Nine-Year  Cycles 

In  order  to  standardize  monitoring 
cycles  in  this  proposed  regulation  (and 
in  future  regulations),  EPA  established 
nine-year  compliance  cycles.  Each  nine- 
year  compliance  cycle  consists  of  three 
three-year  compliance  periods.  All 
compliance  cycles  and  periods  run  on  a 
calendar  year  basis  (i.e.,  January  1  to 
December  31).  The  first  nine-year 
compliance  cycle  begins  January  1, 1993 
and  ends  December  31,  2001;  the  second 
cycle  begins  January  1.  2002  and  ends 
December  31,  2010;  etc.  Within  the  first 
nine-year  compliance  cycle  (1993  to 
2001),  the  first  compliance  period  begins 
January  1, 1993  and  ends  December  31, 
1995;  the  second  begins  January  1, 1996 


and  ends  December  31, 1998;  and  the 
third  begins  January  1. 1999  and  ends 
December  31,  2001,  In  the  Phase  II 
regulation,  EPA  is  requiring  that  future 
initial  monitoring  (defined  as  the  first 
full  three-year  compliance  period 
beginning  18  months  after  die 
promulgation  date  of  a  rule)  must  begin 
in  the  first  full  compliance  period  after 
the  effective  date.  For  today's  proposed 
regulation.  EPA  intends  to  promulgate 
final  monitoring  requirements  by  July. 
1991  to  meet  the  18-month  minimum 
before  the  start  of  the  1993  compliance 
period. 

3.  Initial  and  Repeat  Base  Monitoring 
Requirements 

In  the  VOC  rule  promulgated  in  July, 
1987,  EPA  required  all  systems  to  take 
four  consecutive  quarterly  samples; 
however,  groundwater  systems  which 
conducted  a  vulnerability  assessment 
and  were  judged  not  vulnerable  could 
stop  monitoring  after  the  first  sample 
provided  no  VOCs  were  detected  in  that 
initial  sample.  Repeat  frequencies  for  all 
systems  vary  by  system  size,  detection, 
and  vulnerability  status. 

EPA  is  proposing  several  changes  to 
the  current  (i.e.,  1987)  VOC 
requirements.  EPA  is  also  today 
proposing  to  amend  the  July  1987 
monitoring  requirements  for  VOCs  to 
streamline  the  requirements  and  to 
make  all  VOC  requirements  consistent. 

In  the  VOC  regulations  promulgated 
in  July,  1987,  distinctions  in  base  (or 
minimum)  requirements  were  made 
between  ground  and  surface  water 
systems,  systems  which  have  more  than 
or  less  than  500  service  connections,  and 
vulnerable  and  non-vulnerable  systems. 
EPA.  in  streamlining  the  requirements  in 
today's  proposal,  will  require  all 
systems  (regardless  of  size)  to  take  four 
quarterly  samples.  After  the  initial 
round  of  four  quarterly  samples,  all 
systems  which  do  not  detect  VOCs  in 
the  original  round  of  quarterly  sampling 
are  required  to  monitor  annually 
beginning  in  the  next  calendar  year  after 
quarterly  sampling  is  completed.  The 
State  may  allow  groundwater  systems 
which  conducted  three  years  of 
sampling  (the  initial  year  of  quarterly 
sampling  plus  two  years  of  annual 
sampling)  and  did  not  detect  VOCs  to 
take  a  single  sample  every  three  years. 
For  example,  systems  which  complete 
quarterly  monitoring  in  calendar  year 
1993  are  required  to  begin  annual 
monitoring  beginning  in  1994.  EPA  is 
proposing  this  change  for  several 
reasons.  First  the  occurrence  of  VOCs 
in  approximately  20%  of  systems 
indicates  that  shortening  the  time  frame 
between  when  each  sample  is  collected 
for  vulnerable  groundwater  systems 


from  either  three  or  five  years  as 
currently  required  to  an  annual  sample 
is  appropriate.  Secondly,  the  cost  of 
analysis  of  VOCs  has  decreased 
somewhat  since  the  original  proposal. 
Most  VOC  analyses  now  cost 
approximately  $150  per  sample  versus 
the  $200  per  sample  EPA  estimated  in 
the  1987  VOC  rule.  Trihalomethanes 
(THMs)  may  also  be  measured  in  these 
samples,  thereby  creating  efficiencies 
with  current  and  future  monitoring 
requirements.  Consequently,  the 
monitoring  burden  on  most  systems  is 
less  than  previously  thought.  Third, 
commenters  on  the  Phase  II  rule 
preferred  annual  monitoring,  stating  that 
quarterly  monitoring  presented 
managerial  and  logistical  problems. 
Where  groundwater  systems  have  a 
demonstrated  history  of  non-detects  for 
VOCs  {i.e.,  three  years)  EPA  beheves  a 
reduction  in  aiuiual  monitoring  to  one 
sample  during  each  compliance  period 
(i.e.,  3  years),  if  allowed  by  the  State,  is 
protective  of  health. 

EPA,  in  today's  proposal,  would 
require  systems  to  conduct  an  initial 
round  of  quarterly  monitoring.  Because 
all  systems  must  have  completed  their 
initial  round  of  monitoring  by  January 
1992,  under  existing  requirements,  the 
initial  monitoring  requirements  will  only 
apply  to  new  systems  or  those  existing 
systems  with  a  new  source.  Beginning  in 
the  1993-1995  compliance  period,  all 
systems  (except  new  systems  or  those 
with  new  sources)  will  be  required  to 
conduct  repeat  sampling  for  VOCs 
annually.  Systems  which  have  not 
conducted  initial  monitoring  under  the 
existing  requirements  by  January  1. 1993 
will  remain  subject  to  the  existing 
requirement  and  may  be  subject  to 
enforcement  by  EPA  and/or  the  State. 

4.  Increased  Monitoring 

In  the  1987  VOC  rule,  systems  which 
detect  VOCs  (defined  as  any  analytical 
result  greater  than  0.0005  mg/1)  were 
required  to  monitor  quarterly  for  a 
minimum  of  12  quarters  (3  years).  Ln 
today's  proposal.  EPA  would  relax  that 
requirement  somewhat  by  requiring 
systems  which  delect  VOCs  to  only 
monitor  quarteriy  until  the  State  allows 
it  to  reduce  the  frequency  to  armual 
sampling  based  on  a  determination  that 
the  system  is  "reliably  and  consistently" 
below  the  MCL  Groundwater  systems 
must  take  a  minimum  of  two  samples 
and  surface  water  systems  must  take  a 
minimum  of  four  samples  before  the 
State  may  reduce  the  monitoring  to  the 
base  requirement  (i.e..  annual  sampling). 

States  may  allow  systems  to  remain 
on  an  annual  sampling  frequency  even  if 
VOCs  are  detected  in  subsequent 
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samples,  mleae  tha  MCL  (•  exceeded.  If 
the  MCL  i«  exceeded,  the  •yetem  must 
return  to  quarterly  sampling  in  the  next 
calendar  quarter  until  tiie  State 
detenninet  that  the  new  contamination 
has  decreased  below  the  MCL  and  is 
expected  to  remain  reliably  and 
consistently  less  than  the  MCL  This 
detennination  shall  a^ain  require  a 
minimnn  al  four  quarterly  samples  for 
surface  water  systems  and  two 
quarterly  samples  for  groundwater 
systems. 

EPA  ia  making  this  change  because 
some  systems  may  detect  VOCa  at  a 
level  slightly  above  the  detection  limit. 
EPA  believes  that  where  the  State  can 
determine  that  contamination  is 
"reliably  and  conaistenty  less  than  the 
MCL,  thoee  systems  should  be  able  to 
return  to  the  base  monitoring 
requireoMnt  (i.e.,  annually).  Giving 
States  the  discretion  to  determine 


whether  syetems  meet  this  criterion  will 
give  monitoring  relief  to  some  systems. 

5.  Decreased  Monitoring 

States  may  grant  waivers  to  systems 
which  are  not  vulnerable  and  did  not 
detect  VOCs  while  conducting  base 
monitoring.  Vulnerability  must  be 
determined  using  the  criteria  specified 
below  in  the  discussion  of  vulnerability 
assessments.  Systems  conducting  an 
assessment  which  considers  prior 
occurrence  and  vulnerability 
assessments  (including  those  of 
surrounding  systems),  environmental 
persistence  and  transport,  how  well  the 
source  is  protected,  Wellhead  Protection 
Assessments,  and  proximity  to  sources 
of  contamination,  may  apply  to  the  State 
for  a  "susceptibility"  waiver.  If  the 
waiver  is  granted,  systems  are  required 
to  take  one  sample  and  update  the 
current  vulnerability  assessment  during 


the  first  compliance  period.  The 
vulnerability  assessment  update  must  be 
completed  by  the  beginning  of  the 
second  compliance  period.  EPA  is 
increasing  the  time  frame  from  five  to 
six  years  to  bring  the  five-year 
monitoring  frequency  in  the  1987  VCX^ 
requirements  in  line  with  the  3/6/9-year 
frequencies  specified  in  the  standard 
monitoring  framework. 

In  the  VOC  rule.  EPA  allowed  States 
the  discretion  to  set  subsequent 
monitoring  frequencies  in  surface  water 
systems  which  did  not  detect  VOCs  in 
the  initial  round  of  four  quarterly 
samples  and  that  were  designated  as  not 
vulnerable  based  on  assessment.  This 
provision  is  unchanged  by  today's 
proposed  rule. 

Table  1  provides  a  comparison  of  the 
VOC  monitoring  requirements  specified 
in  the  July  1S87  rule  and  those  proposed 
in  today's  proposed  ruie. 


Tabu  1.— Comparison  of  CufiRENT  and  Proposed  VOC  Monitorww  Requirements 


Souc* 


Currarrt  raquraraent 


&0Utm. 
Ground. 


4  quartedy  samp<M.~— 
4  quarterty  samptM  ■  — 


PrapOMd  nqurtnaW 


4qu8il8rly  umples. 
4  quartarly  san<PlM 


Soirc* 


flapMt 


SurtM*.. 
Graund... 

Surfaca... 

Growid.- 


Surtaoe. 
Ground  . 


Size 


N/A 

N/A 

>500conwactton».. 
<S00  oonnacSona.. 
>S00( 

<soo< 

N/A... 
N/A... 


Vulnofability  status 


Oocurrwnoa 


no'VMllr^«rable  . 
norvvulneraM.. 

vulnarabte  

wulnerBbie 

¥Ulnarat)te 

vdnmabie 

vulnarabM 

vulnarabie 


no  delect- 
no  detect., 
no  detect., 
no  dalact.. 
no  detect., 
nodelsci- 
deted 


Current  requirefnenls 


Stale  d«aetion 

1  »ampl«/5  years — 

4  quarterty  samp<es/3  years.. 
4  quarterty  Mmpies/S  yaara.. 

1  sarnpte/a  years 

1  tampla/S  yaars 

quarterty » 

quarterly  • „ ™. 


Proposed  requiremerrtt 


Slate  discretion 
1  Mmple/6  years 
t  sample  annually' 
t  sample  annually  * 
1  sample  annually  ' 
1  aarapla  annually  ■ 
quarteily  * 
quarterty' 


'  Mar  tM  naduoed  to  1  aanpie  pravtdad  MMpie  does  not  detect 

'  Stale  may  ceduoe  to  1  aaniale  dunng  each  3  year  compkarxie  period  alter  3  years. 

■  Slate  may  reduce  to  arnual  after  12  quartan  conaieientty 


*  State  may  reduce  to  annual  attar  4  quarters 
quarters  "rehatsly  arxl  oonsistenti/'  <  MCL 


MCI. 
"reliably  and  oonatenlly" 


c  UCL  kx  surtace  system*  Ground  water  system*  may  be  reduced  to  anrtual  alter  2 


6.  Vulnerability  Assessments 

In  today's  proposal  EPA  is  making 
several  changes  to  the  VOC 
vulnerability  asaesament  criteria.  In  the 
1967  VOC  rule,  EPA  hsted  five  criteria 
systems  must  consider  in  conducting 
vulnerability  assessments:  previous 
monitoring  results:  number  of  people 
served:  proximity  to  a  Large  system: 
proximity  to  commerdal  or  industrial 
use,  storage,  or  disposal  of  VOCs;  and 
protection  of  the  water  source. 

EPA  is  proposing  several  changes  to 
the  vulnerability  assessment  criteria  and 
the  process  of  conducting  vulnerability 
assessments  in  order  to  simplify  the 
procedure.  First  a  two-step  procedure  is 
availsble  to  all  systems.  Step  #1:  A 


system  determines  whether  the 
contaminant  was  used,  manufactured, 
stored,  or  disposed  of  in  the  area.  For 
9ome  contaminants,  an  assessment  of 
their  use  in  the  treatment  or  distribution 
of  water  may  also  be  required.  "Area"  is 
defined  as  the  watershed  area  for  a 
surface  water  system  or  the  recharge 
zone  for  a  groundwater  system  and 
includes  effects  in  the  distribution 
system.  If  the  Slate  agrees  with  the 
system  that  the  contaminant  was  not 
used,  manufactured,  stored,  transported, 
etc.,  the  State  may  grant  the  system  a 
"use"  waiver.  If  the  State  cannot  make 
this  determination,  a  system  may  not 
receive  a  "use"  waiver,  but  may  receive 
a  "susceptibility"  waiver  discussed 


below.  Systems  receiving  a  "use" 
waiver  are  not  required  to  continue  on 
the  Step  #2  to  determine  susceptibility. 
EPA  anticipates  that  obtaining  a  "use" 
waiver  will  apply  mostly  to  pesticides/ 
PCBs  where  use  can  be  determined 
more  easily  than  for  VOCs.  Obtaining  a 
"use"  waiver  for  the  VOCs  nvill  be 
limited,  because  VOCs  are  ubiquitoiu  in 
the  United  States.  If  a  "use"  waiver 
cannot  be  given,  a  system  may  conduct 
an  assessment  to  determine 
susceptibility. 

Susceptibility  considers  prior 
occutrance  and/or  vulnerability 
assessment  results,  environmental 
persistence  and  transport  of  the 
chemical,  how  well  the  source  is 
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proteoked,  and  Wellhead  Pn»tection 
Program  Teperts.  Systenw  wilh  no 
known  "suac^pUbility "  to^contanunaihon 
based  upam  an  assessment  of  the  ab£>v.e 
criteria  may  i>e -granted  a  waiver  by  the 
Slate.  If  "siiBoeptihility"  cannot  be 
determined,  a  system  is  not  eligible  for  a 
waiver.  Systems  must  receive  a  waiver 
by  ll  'beginning  of  the  calendar  quarter 
it  is  scheduled  lo  begin  monitoring.  For 
exaTTiF'le,  ff  a  syslem  is  sdieduled  to 
bei?in  momtoring  in  the  calendar  quarter 
beginning  January  1, 1993.  it  most 
receive  a  waiver  by  December  31, 1992 
for  reduced  monitoriing  to  apply. 

EPA  will  permit  "area  wide"  or 
geographical  vulnerability  assessment 
determinations.  Though  EPA  at  this  time 
is  skeptical  thai  "area  wide" 
detemninatioms  can  be  conducted  with 
sufficient  specificity  to  iiredict 
cont&minatien  lOver  a  ia.rge  area,  EPA 
will  allow  thisofttion  when  States 
submit  their  rules  and  procedures  for 
primacy  review  of  these  requirements. 

EPA 'fi god  is  to. combine  vulnerability 
assessment  activiiies  in  other  drinking 
water  (programs  with  loday's 
reqnireiaei^  to  create  efficiencies.  E^A 
also  desires  io  use  insofar es  possible 
the  results  of  other  regulatory  program 
requirements,  such  as  Wellhead 
Protection  assessments,  to  determine  a 
system's  vulnerability  to  VOC  and 
pesticide/PCB  contamination.  Systems 
and  States  may  coordinale  the 
assessments  with  sanitary  surveys 
required  under  the  Total  CoUform  rule 
40  CFR  141.21,  watershed  assessments, 
and  ofher  water  quality  inspiections  so 
that  all  regulatory,  operational,  and 
managerial  objectives  are  met  at  the 
same  time. 

EPA  intends  to  issue  a  guidance  in 
1991  that  will  give  flexibility  to  States  in 
reviewing  vulnerabihty  assessments  and 
to  systems  in  conducting  them.  Also, 
this  guidance  will  allow  systems  to  use, 
in  part,  the  requirements  under  the 
Wellhead  Protection  program  to  satisfy 
similar  requirements  of  both  programs 
with  one  assessment.  AddittonaHy,  this 
combined  assessment  spproach  may  be 
used  in  part,  to  meet  similar 
requiremeiTts  under  fhe  evolving 
Underground  Injecrtion  Control-Shallow 
Injection  Well  Program. 

7.  Relation  lo  the  Weiliiead  Protection 
[WH?)  Program 

The  Agency  planned  to  integrate 
particular  elements  of  the  Public  Water 
Supply,  Wellhead  Protection  and 
Underground  Irfjection  Control  [UK.) 
progranw  related  loxjoirtaminent  source 
dSsesBmentfl  aroimd  public  water  supply 
wells  prior  lo  receiving  comments  to 


that  effect. ComroentSTOceived  on  the 
proposed  Phase  II  Rule  reinloroeand 
support  this  iatereBt.!Sipecificatly.  Ihe 
Agency  plans  to  iirepare  a  guidance 
document  on  groundwater  contaminant 
source  assessment  merging  vulnerability 
assessments  for  the  protection  of  water 
supplies  from  pesticides  and  VOCs  with 
simflar  requh^aients  lor  ITTC  Shallow 
infection  weTls  and  fhe  wellhead 
delineation  and  contaminairt  source 
assessmerrt  requirements  of  the  WHP 
program.  This  integration  is  expected  to 
assist  State  and  local  drinking  water 
piFQgram  ixanagers  responsiUe  lor 
groundwater  supplies  to  more  efficiently 
and  effectively  administer  the  portion  of 
their  programs  addressing  source 
protection  and  will  be  the  basis  for 
determining  monitoring  frequency.  The 
guidance  will  give  States  fleicibiiity  in 
reviewing  vuhieTabiUty  cont&romant 
source  aseessmerfts. 

8.  ftiase-in  bj'  System  Sae 

Initisl -monrtoring  for -new  systems  is 
defined  as -fhe  first  ft/// three-year 
comphance  period -which  occirrs  after 
the  regulation  is  effective.  As  discussed 
earlier,  new  systems  must  monitor  at  the 
base  monrtoring  frequency  unless  a 
waiver  ra  obtained.  The  initial 
monitormg  period  for  systems 
established  after  January  1, 1993  under 
today's  regulation  begins  januery  1. 1993 
and  ends  Beoember  31, 1998.  Initial 
monitoring  for  systems  established  prior 
to  December  31,  T992  remains  subject  to 
the  initial  monrtoring  requirements  in 
§  141.41(g).  After  the  initial  moniloring 
requirement  i«  met,  systems  must 
monitor  at  i^peat  frequencies  as 
proposed  today. 

Current  Tpqmrements  mandate  that 
systems  are  required  to  monitor  for 
VOCs  through  a -phase-in  procedure. 
Community  "lystems  serving  more  than 
10.000  persons  are  required  to  complete 
initial  monitoring  by  December  31  1988, 
systems  serving  3,300  to  W,000  persons 
are  required  to  complex  initial 
monitoring  by  December  31, 1989.  and 
community  systems  serving  fewer  than 
3,300  persons  are  required  lo  compilete 
initial  monitoring  by  December  31, 1991. 
Non-transierrt  non-community  water 
systems  are  required  to  complete  initial 
monitoring  by  December  81, 1991. 

In  today's  proposal.  EPA  allows 
States  the  flexibrlrty  to  designate  which 
systems  must  monitor  each  year  based 
upon  criteria  such  as  system  size, 
vulnerability,  geographic  location,  and 
laboratory  access.  EP.^  will  require  the 
State  to  schedule  approximately  one- 
third  of  the  systems  each  year  as  a 
primacy  condition.  EPA  believes  that 


allowmg  States  ithe  obacDetion  tg 
schedule  ranDtlsringiforeach  system 
during  the  compiiaruse  moiutarkng  period 
will  allow  Slales  is  manage  theu- 
drinkini  mater  pragcams  more 
efficieMly. 

Onoe  a  s^steim  is  scheduled  iar  -the 
first,  seoood,  or  third  year  of  a 
compliance  perMid,  the  repeat  schedule 
is  set  for  iutur£  comphaace  jaeriods.  For 
example,  if  a  system  as  scheduled  by  the 
State  to 'Complete  the  imhal  base 
requirement  by  the  end  of  the  first  year, 
all  subsequent  repeat  base  monitoring 
for  that  system  must  be  completed  by 
the  end  of  the  first  year  in  the 
appropriate  three-year  compliance 
period.  This  is  nei.easdry  to  prevent 
systems  from  mDTT;»^ormg  in  fhe  first  year 
of  the  first  ctTmpiianre  period  and  the 
third  year  of  the  repeart  base  period. 

9.  Sampling  Points 

EP.^  has  ret>eFved  information 
sugftesting  thst  ;;KtrcIeum  and 
hazardous  matenai  spilis  and  leaks 
have  contnbuted  to  drtnkmg  water 
contamination  m  sj'stems  using  plastic 
pipe  EPA  is  oonoerned  about  this  issue 
because  this  contamination  typically 
occurs  after  sampiing  and  consequently 
would  not  be  detected. 

Volatile  ocgantc  chemicals  .(VOCs) 
can  contaminate  and  enter  a  drinking 
water  distribution  system  from  three 
distinct  pathways:  (1)  through 
contamination  at  the  source.  (2)  ihrou^ 
a  cross  connection:  and  (3)  through 
permestian  of  plastic  pipe.  EPA's 
Niartional  Primary  Dnnkmg  Water 
Regulations  (NPDWR)  protect  drinking 
water  systems  from  contamination 
through  pathways  (l),and  [2).  However, 
no  Federal -regulations  protect  PWSs 
from  contamination  by  VOC  permeation 
of  plastic  pipe.  The  M'DWR  only  require 
that  VOCs  be  tested  after  treetir.tjnt— 
not  at  the  tap.  Therefore,  contamination 
from  a  leaking  undergroLind  storage  tank 
within  the  distribution  system  typically 
would  not  be  detected  Cross  connection 
control  devices  are  ineffective  in 
controlling  contamination  along  (he 
length  of  a  plastic  pipe. 

The  use  of  plastic  pipes  such  as 
polyethylene  (PE).  polybutylene  (PB). 
polyvinyl  chloride  fPVC).  chlorinated 
polyvinyl  chloride  (CPVCl  and 
acr>'lQmtrile-.butadiene-styrene  (ABS) 
has  increased  dramatically  since  1960. 
During  the  la«t  decade.  hot\'ever.  it  has 
been  found  thai  some  plastic  piping 
materials  and  gasket -ma  tenets  are 
susceptible  to  attadk  by  some  organic 
chemicals  ami  become  permeable  to 
them.  The  literature  on  VOC-permeahon 
of  plastic  pipe  clearly  indicates  that  this 
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is  a  significant  source  contamination  in 
the  distribution  system  of  some  PWSs. 
In  order  to  address  this  issue  EPA  is 
modifying  the  sampling  point 
designations  of  i  141.24(f]  (1)  and  (2)  to 
allow  the  State  to  designate  additional 
sampling  points  within  the  distribution 
system  or  at  the  consumer's  tap  to  more 
accurately  determine  consumer 
exposure.  EPA  requests  comment  on  this 
issue  and  additional  information  on  the 
permeation  of  plastic  pipe  by  VOCs. 


B.  Aldicarb.  Aldicarb  Sulfoxide,  and 
Aldicarb  Sulfone 

1.  Aldicarb,  Aldicarb  Sulfoxide,  and 
Aldicarb  Sulfone  MCLGs 

In  the  May  22. 1989  proposal  (54  FR 
22062)  EPA  proposed  separate  MCLGs 
for  aldicarb,  aldicarb  sulfoxide,  and 
aldicarb  sulfone  at  0.01,  0.01,  and  0.04 
mg/1.  respectively.  EPA  also  requested 
comments  on  whether  a  single  MCLG 
should  be  set  for  total  aldicarb  (parent, 
sulfoxide,  and  sulfonej  based  upon  the 


most  toxic  component  of  the  mixture 
(i.e..  sulfoxide  with  the  MCLG  of  001 
mg/1)  as  was  originally  proposed  in  the 
November  13, 1985  Federal  Register. 
Alternatively,  a  single  MCLG  might  be 
based  upon  fractionation  of  the  total 
mixture  depending  upon  the  percentage 
of  each  individual  component  of  the 
mixture,  ensuring  that  each  individual 
component  did  not  exceed  its  individual 
MCLG;  these  calculations  were 
demonstrated  as  follows: 


Aldicarb  (Aldicarb  measured)         sulfoxide  sulfone 

+ 


0.01  mg/1 


0.01  mg/1         0.04  mg/1 


<1 


The  MCLG  for  each  of  these  three 
chemicals  was  based  on  cholinesterase 
inhibition  as  the  non-cancer  endpoint  of 
concern  and  a  cancer  classification  of 
Croup  D  (inadequate  human  and  animal 
evidence  of  carcinogenicity). 

Public  Comments.  In  a  May  22,  1989, 
document  EPA  addressed  the  public 
comments  received  on  the  proposal  of 
November  13, 1985.  Five  commenters 
responded  to  the  1989  notice.  One 
commenter  favored  establishing 
separate  MCLGs  and  MCLs  for  the 
parent  compound  and  each  of  the  two 
metabolites;  the  commenter  also 
preferred  the  fractionation  approach  as 
a  basis  for  the  MCLG  for  the  mixture. 
Two  commentert  recommended  that  the 
Agency  establish  a  single  standard  for 
total  aldicarb  at  0.01  mg/l  to  be  more 
protective  to  exposed  children  and  to 
keep  the  monitoring  for  these  chemicals 
at  a  practical  economical  level.  Two 
commenters  noted  that  positive 
immunotoxic  responses  were  noted  in 
animals  at  1  ppb  and  that  epidemiologic 
studies  in  women  living  in  an  area  with 
ground  water  contaminated  with 
aldicarb  residues  in  Wisconsin  showed 
a  positive  dose  response  for  certain 
immunological  parameters.  Both 
commenters  felt  that  this  endpoint 
should  be  considered  in  the 
development  of  the  MCLG  for  aldicarb. 
One  commenter  was  concerned  about 
the  potential  for  aldicarb  to  cause 
hyperactivity  and  learning  disabilities. 
Another  commenter  was  concerned 
about  the  mutagenic  effect  of  aldicarb 
when  it  combines  with  nitrites.  Three 
commenters  indicated  that  the  MCLG 
should  be  based  on  the  10-kg  child  as 
calculated  by  the  NAS  in  1986  and  that 
the  human  study  should  be  used  as  the 
basis  of  the  RfD.  The  commenters  were 
concerned  that  the  MCLG  of  0.01  mg/1 
provides  less  than  a  10-fold  margin  of 


safety  for  13  percent  of  the  exposed 
children. 

EPA  Response.  The  Agency  agrees 
that  one  MCLG  should  be  used  for  the 
mixture.  In  addition,  the  Agency  will 
also  provide  separate  MCLGs  for 
aldicarb  and  each  of  its  metabolites.  For 
immunofoxicity,  the  available  animal 
studies  had  serious  design  and 
analytical  flaws  which  diminished  the 
significance  of  the  positive  results 
obtained.  Review  of  the  epidemiologic 
study  also  revealed  design  flaws.  The 
registrant  of  aldicarb  submitted  a 
thorouRh  study  of  the  immunotoxicity  of 
aldicarb  in  mice,  which  was  reviewed 
and  determined  to  be  of  high  quality. 
Numerous  immunotoxicity  endpoints 
were  evaluated  and  the  results  were 
negative.  Thus,  at  the  present  time,  the 
weight  of  evidence  indicates  that 
aldicarb  is  not  immunotoxic. 

EPA  also  acknowledges  that 
additional  neurotoxicity  testing  is 
needed  to  adequately  assess  the 
potential  for  this  chemical  to  cause 
hyperactivity  or  learning  disabilities. 
EPA  is  also  aware  that  laboratory 
studies  indicated  that  aldicarb  can 
combine  with  nitrites  to  form  nitroso- 
aldicarb,  and  this  chemical  can  be 
mutagenic.  However,  the  Agency  has  no 
evidence  that  nitroso-aldicarb  is  formed 
under  practical  environmental 
conditions.  Therefore,  the  potential 
toxicity  of  nitroso-aldicarb  was  not 
pursued. 

In  response  to  the  comments 
recommending  the  use  of  the  10-kg  child 
for  calculation  of  the  MCLG.  the  Agency 
notes  that  the  uncertainty  factor  of  100 
and  the  20  percent  RSC  used  to  calculate 
the  MCLG  for  a  70-kg  adult  would 
account  for  any  difference  in  sensitivity 
and  would  be  adequately  protective  of 
the  child. 

The  NAS  (1986)  estimated  dose  of 
aldicarb  cholinesterase  inhibition  from 


the  probit  and  logit  dose-response 
models  applied  to  the  human  study:  the 
maximum  likelihood  estimates  were 
0.0100  mg/kg  body  weight/day  for  both 
models  at  30  percent  inhibition,  and 
0.0052  and  0.0051  mg/kg/day, 
respectively,  for  20  percent  inhibition. 
The  NAS  calculation  for  the  child's 
exposure  to  aldicarb  used  0.01  mg/kg/ 
day  as  a  potential  NOAEL  and  a  10-fold 
uncertainty  factor.  It  also  applied  a  20 
percent  relative  source  contribution. 
These  calculations  resulted  in  an 
acceptable  exposure  value  of  0.002  mg/1 
for  the  child. 

Following  the  1989  proposal,  the 
Agency  re-verified  the  RfDs  for  aldicarb 
and  its  two  metabolites,  aldicarb 
sulfoxide  and  aldicarb  sulfone  (EPA. 
1990  a  and  b).  This  re-verification  was 
triggered  by  the  California  evaluation  of 
aldicarb  food  poisoning  data  occurring 
between  1985  and  1988  (Goldman  et  al.. 
1990).  the  completion  of  the  available 
new  data  on  aldicarb  and  aldicarb 
sulfone  in  the  dog  feeding  studies 
(Hazleton.  1988  study  #400-706.  and 
Hazleton.  1987  study  #400-702. 
respectively),  and  the  reconsideration  of 
the  NAS  (1986)  analysis  of  the  human 
study  by  Haines  (1971).  These  studies 
are  discussed  in  detail  below.  In 
addition,  a  recent  summary  on  a  new 
aldicarb  5-week  dog  study  (Rh6ne 
Poulenc,  1990)  became  available  to  the 
Agency.  The  complete  study  will  be 
submitted  to  EPA  for  review  in  the  near 
future.  Based  on  this  new  information, 
the  RfDs  for  both  aldicarb  and  aldicarb 
sulfoxide  were  lowered  from  0.0013  mg/ 
kg/day  to  0.0002  mg/kg/day  and  the  RfD 
for  aldicarb  sulfone  was  lowered  from 
0.006  to  0.0003  mg/kg/day.  The  MCLGs 
based  on  these  new  RfD  values  are  0.001 
mg/1  for  both  aldicarb  and  aldicarb 
sulfoxide  (instead  of  0.01  mg/1)  and 
0.002  mg/1  for  aldicarb  sulfone  (instead 
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of  0D4  ag/U.  The  caiculatiMis  are  as 
follows: 


Aldicarb  and  aldkarb  sulfoKkle: 


«ax«  iiig/k»/d»y  X  70  kg  body  weight  X   28%  RSC 


2  liters 


=  ^.seMmg/I  rounded  to  0.001  mg/l 


Aldicarb  suWone: 


^aoot  mg/kg/day  x  70  kg  bady  weight  x  28% 'RSC 


2  liters 


=  e.gOZl  tng/1  rounded  to  DXm  jngH 


Tht  reprapoted  if  CDGs  in  this 
proposed  role  are  one  order  ^ 
magBitttde  krwer  thaa  the  values 
proposed  m  Ibe  kiey  ££.  IfiSB.  Federal 
Regtitac.  Tbua,  Aie  repropoaed  MCLGs 
for  aldicarb  and  ite  metabolites  are  as 
protective  of  the  child  as  the  value 
caloulaled  by  the  NatioDal  Academy  af 
Scienoe  ia  1966.  Because  the  informatkui 
on  which  tfae  Agency  relied  in 
repropoHBg  theae  new  MCLGs  did  not 
resuh  {rom  public  oommeots  on  tbe  May 
IflflO  propoaal  nor  has  it  been  aubject  4o 
public  review,  we  are  repropoaiHg  the 
MCLGs  {or  comment. 

fa)  the  May  22, 1989.  proposal,  the 
Agency  used  the  six-montfa  ral  studies 
by  Weil  and  Carpenter  (1968)  for  the 
RfD.  ThsA  RfD  for  akbcarb  was 
supported  by  the  KAS  (1986)  calculatioD 
for  a  potential  NOAEL  for  aldicarb  in 
humans  al  0.01  n«g/lfig/day.  Ftowever.  as 
noted  m  the  pubhc  comments  in  the  May 
22, 1889.  proposal  the  MCLG  based  on 
these  data  provided  a  margin  of  safety 
less  Han  18  for  13  percent  of  the  infants. 
Therefore,  with  tbe  ase  of  the  one-year 
dog  study  (Hazleton.  1987)  not  available 
for  consideratiaa  in  aetting  MCLGs  at 
the  time  of  the  May  1989  proposal,  and 
the  data  from  the  buraan  volnnteer  study 
(Haines.  1971)  desorrbed  by  te  NAS 
(1986).  a  lower  RfD,  0.0002  mg/kg/day. 
■was  obtained  (EPA.  W9ea)  that  provided 
the  basis  for  the  calculation  of  a  10-fold 
lower  proposed  MCLG  ior  aldicarb.  This 
MCLG  provides  a  more  adequate  margin 
of  safety  lor  both  adults  and  children. 
This  study  has  not  previously  been 
subject  to  public  comment. 

The  1988  one-year  aldicarb  dog 
leedirtg  fftudy  (Harlehm.  1988  #400-706) 
vfitti  aWicart)  that  is  vmd  in  *e 
calculation  of  the  new  RfD  is  described 
below.  Oroups  of  beagle  ■dogs  (S/aex/ 
doae^  were  admimatered  aldicarb 
technical  in  the  diet  datiy  Jar  S2  weeks 
at  levela  of  0, 1, 2. «.  or  «  ?pm  (Male:  0, 
0.028.  0A54.  0.13Z  orU231  mg/kg/ da^'; 


female:  0. 027.  0.053.  t).131,  and  0.251  mg/ 
kg/day).  Animals  received  food  and 
water  ad  libitum.  At  the  end  of  the  study 
period  the actuallowefit  dose  consumed 
by  the  male  group  was  0.Q2  mg/kg/day. 
The  maia  effect  noted  at  this  iewel  was 
an  average  of  approximately  25  percent 
inhibition  of  plasma  cholinesterase  in 
both  aexes  at  the  end  of  the  study  period 
,(32  weeksj. 

From  this  study,  it  was  ooBcluded  that 
aldicarb,  when  adroiBiatered  in  theiiiet 
of  male  aad  female  beagle  dogs  ^xiy  hx 
&2  weeks  art  atl  the  doses  tested,  dsl  not 
produce  any  mortality  or  changes  in 
body  weight  gain,  appearance  or 
behavior,  or  food  or  water  canBumptvon. 
There  was  an  increase  in  the  ocmbioed 
inciderxres  of  soft  atools,  mucoid  stooQs. 
and/or  diarrhea  in  male  and  female 
dogs  given  2.  5,  or  10  ppm.  Dose-related 
inhibittion  of  plaama  cholinesteraae 
activity  was  observed  in  male  dogs 
given  2,  5,  or  10  ppm  aldicarb  technical 
at  all  time  intervals.  Plasma  ChE 
inhibition  was  also  noted  in  the  \-ppm 
group  |0.02  mg/kg/day)  at  52  weeks  in 
both  males  and  females;  however,  this 
level  of  inhibition  was  found  to  be 
within  the  historical  controJ  range. 
Plasma  cholinesterase  inhibition 
occarredin  female  dogs  given  5  or  10 
ppm  aldicarb  technical  at  all  intervals 
and  in  the  2-ppm  group  at  weeks  5  and 
IS.  Red  blood  cell  (RBC)  cholinesterase 
inhibition  was  noted  in  a  dose-related 
fashion  in  both  males  and  females  at  the 
5-  and  10-ppm  groups  in  (his  study.  At  2 
ppm.  only  males  exhibited  some  effects 
(28.6  percent  inhibition)  at  week  13.  RBC 
ChE  inhibition  was  noted  in  female  dogs 
given  10  ppm  at  all  intervals  except 
week  52.  "The  average  brain 
cholinesterase  activity,  measured  at  the 
end  of  the  study,  was  inhibited  only  in 
male  dogs  in  a  doae-relaled  feahion  at  2, 
5,  and  10  ppm  aldicarb  (18,  20  and  30 
percent  average  irrhlbiftior,  respectively). 
No  com  pound-related  changes  in 


hematology,  parameters  regarding 
clinical  ciiemiatry,  unaaly«i&.<usan 
weight. fTOSfi  pathology,  ophthalmology, 
or  histopathology  were  noted  in  any -of 
the  treatment  groups. 

Therefore,  the  RfD  for  al(i»carb  was 
calcuiated  using  0.02  nag/ kg/<iay  <io8€ 
level  in  the  dog  B*ud%  and  a  laft-foid 
uncertainty  factor,  Theae  daU  were 
supported  with  a  parallel  calculation 
ufiiilg  the  hMDen  study  {H&inei.  1971) 
M'lth  the  actual  lowest  dose  tested.  0.-025 
fiBg/kg/day  (a  range  of  approKimately  3€ 
to  &7  percent  whole  blood  ChE 
inhibition)  and  a  lOG-fold  uncertainty 
factor.  The  NAS  (1986)  exlrapolaled 
estimate  of  20  percent  whole  blood  ChE 
inhibition  boa  the  Haines  study  is  0.605 
mg/kg/day.  This  eatimate  provides  a  30- 
f oW  margm  of  -saiety  for  human  aduh 
males  ^Hamefl.  1971)  when  compared  to 
the  oew  RfD  and  a  lO-foW  Tnargm  of 
safety  for  the  human  population  in 
general  (Goldman  el  al..  1990). 

For  aldicarb  sulione  the  new  one-year 
dog  feeding  study  by  fiazleton  (t987) 
was  used  for  the  calculation  of  tbe  RfD. 
In  this  study,  groups  of  beagle  dogs  (6/ 
aex/doae)  were  administered  aldicarb 
sulfone  in  the  diet  for  one  year  at  levels 
of  0.  5,  25.  or  100  ppm  (0.  0.11.  0.58,  and 
2.21  mg/kg/day).  Since  aldicarb  sulfone 
was  found  to  be  unstable  in  the  diet  at 
room  temperature,  fresh  diets  were 
prepared  weekly  and  frozen 
immediately  following  mixn^. 

Statistically  significant  inhibition  bf 
plasma  cholinesterase  was  observed  in 
males  at  all  doaes  tested  (29-«e  percent 
inhibition  of  control  value)  and  at  the 
mid-  and  high-dose  levels  in  females 
(40-72  percent  rrrhibTrton  of  control 
valoe^  at  afl  intervals.  Red  blood  cell 
cholineaterase  also  was  stgnificantly 
inhibited  in  the  mkl-doae  groupe  for  both 
males  (17  percent)  and  females  20 
percent)  and  in  the  high-dose  males  (M 
percent)  and  females  (29  percent)  when 
ocmpared  to  ihe  control  value.  Brain 
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cholinesterase  activity  at  study 
teraiination  showed  statistically 
significant  inhibition  in  high-dose  males 
(24%  reduction  compared  to  control 
value)  and  mid-  and  high-dose  females 
(19-23  percent  reduction  compared  to 
control).  Therefore,  the  lowest  dose 
tested,  0.11  mg/kg/day  (5  ppm), 
reflecting  an  average  of  25  percent 
plasma  ChE  inhibition  in  one  sex.  males. 
was  used  in  the  calculation  of  the  RfD 
by  the  application  of  a  300-fold 
uncertainty  factor.  Although  the  sulfone 
is  known  to  be  less  toxic  than  the  parent 
compound  and  the  sulfoxide,  the  Agency 
justifies  the  use  of  a  30D-fold  uncertainty 
factor  instead  of  the  100-fold  that  is  used 
with  the  parallel  1-year  dog  study  with 
aldicarb  based  on  the  fact  that  the  data 
for  aldicarb  were  supported  further  by 
human  data.  If  human  data  with 
aldicarb  sulfone  become  available  to  the 
Agency,  the  extra  3-fold  used  in  the  RfD 
calculation  for  aldicarb  sulfone  may  not 
be  necessary  (in  this  case,  the  RfD 
would  be  amended  then  to  0.001  mg/kg/ 
day  and  the  MCLG  to  0.007  mg/l).  The 
extra  3-fold  uncertainty  factor  might 
also  be  unnecessary  if  the  human  data 
for  the  aldicarb  parent  is  considered  to 
be  applicable  to  aldicarb  sulfone  and/or 
if  the  5  ppm  low  dose  is  considered  to  be 
a  NOAEL  for  aldicarb  sulfone.  Public 
comment  on  this  issue  is  requested, 
including  the  alternate  MCLG  of  0.007 
mg/l  for  aldicarb  sulfone. 

The  MCLGs  of  0.01.  0.01.  and  0.04  mg/l 
for  aldicarb  that  were  proposed  in  the 
May  22, 1989,  Federal  Register  are  now 
proposed  at  0.001,  0.001.  and  0.002  mg/l, 
respectively,  based  on  the  Agency's  new 
verified  RfDs  (EPA.  luly  1990  a  and  b), 
as  discussed  above.  In  addition,  an 
MCLG  of  0.001  mg/l  for  the  mixture  of 
two  or  more  of  these  compounds  is 
proposed. 


2.  Aldicarb,  Aldicarb  Sulfoxide,  and 
Aldicarb  Sulfone  MCLa 

The  SDWA  directs  EPA  to  set  the 
MCL  "as  close  to"  the  MCLG  "as  is 
feasible."  The  term  "feasible"  means 
"feasible  with  the  use  of  the  best 
technology,  treatment  techniques,  and 
other  means,  which  the  Administrator 
finds,  after  examination  for  efficacy 
under  field  conditions  and  not  solely 
under  laboratory  conditions,  are 
available  (taking  costs  into 
consideration)."  (SDWA  Section 
1412(b)(5).)  Each  National  Primary 
Drinking  Water  Regulation  that 
establishes  an  MCL  lists  the  technology, 
treatment  techniques,  and  other  means 
which  the  Administrator  finds  to  be 
feasible  for  meeting  the  MCL  (SDWA 
Section  1412(b)(6)).  EPA  elsewhere  in 
today's  Federal  Register  has 
promulgated  best  available  technology, 
analytical  methods  and  monitoring 
requirements  for  aldicarb,  aldicarb 
sulfoxide,  aldicarb  sulfone.  and 
pentachlorophenol.  GAC  is  the  only 
available  treatment  technology  that 
removes  these  organic  contaminants 
and  can  be  implemented  at  virtually  any 
contaminant  level.  Further,  the 
analytical  methods  and  monitoring 
requirements  are  not  expected  to  be 
affected  by  whatever  MCLGs  and  MCLs 
are  promulgated  for  these  four 
chemicals,  as  well  as  barium.  Therefore, 
EPA  has  not  replicated  those 
discussions  in  this  proposal. 

The  MCLs  for  alicarb.  aldicarb 
sulfoxide,  and  aldicarb  sulfone  are 
reproposed  in  this  proposed  rule,  based 
upon  an  analysis  of  several  factors, 
including: 

(1)  The  effectiveness  of  BAT  in 
reducing  contaminant  levels  from 
influent  concentrations  to  the  MCLG. 
GAC  was  proposed  as  BAT  for  these 


chemicals.  This  reproposal  would  not 
affect  that  designation.  GAC  is  effective 
in  removing  aldicarb,  aldicarb  sulfoxide, 
and  aldicarb  sulfone  to  levels  at  or 
below  the  MCLS  of  0.003  mg/l. 

(2)  The  feasibility  (including  costs)  of 
applying  BAT.  EPA  considered  the 
availability  of  the  technology  and  the 
costs  of  installation  and  operation  for 
large  systems  (serving  more  than 
1,000,000  people).  EPA  estimates  the  cost 
to  remove  aldicarb,  aldicarb  sulfoxide, 
or  aldicarb  sulfone,  using  GAC  to  be 
$10-$14  per  household. 

(3)  The  performance  of  available 
analytical  methods  as  reflected  in  the 
practical  quantitation  level  (PQL)  for 
each  contaminant.  In  order  to  ensure  the 
precision  and  accuracy  of  analytical 
measurement  of  contaminants  at  the 
MCL,  the  MCL  is  set  at  a  level  no  lower 
than  the  PQL  Data  showed  that  the 
PQLs  for  aldicarb  and  aldicarb  sulfoxide 
could  be  lowered  from  levels  of  0.005 
and  0.008  mg/l  to  0.003  mg/l.  The  PQL 
for  aldicarb  sulfone  was  proposed  at  a 
level  of  0.003  and  the  Water  Supply 
Studies  confirm  that  this  level  is 
achievable.  In  order  to  establish  a  PQL 
of  0.003  mg/l,  EPA  has  broadened  the 
acceptance  limits  to  ±  55  percent.  EPA 
believes  that  somewhat  less  precise 
analytical  data  are  acceptable  in  this 
case,  where  the  respective  MCLGs  for 
aldicarb,  aldicarb  sulfoxide,  and 
aldicarb  sulfone  are  0.001,  0.001,  and 
0.002  mg/l.  to  narrow  the  gap  between 
the  MCLs  and  the  MCLGs.  EPA  believes 
that  PQLs  of  0.003  mg/l  represent  the 
lowest  level  feasible  using  current 
analytical  methodology.  The  factors 
EPA  used  in  its  analysis  to  establish 
MCLs  of  0.003  mg/l  for  aldicarb, 
aldicarb  sulfoxide,  and  aldicarb  sulfone 
are  summarized  in  Table  2. 


Table  2.— MCL  Analysis  for  Aldicarb,  Aldicarb  SuLfoxioE,  Aldicarb  Sulfone,  and  Pentachlorophenol 


SOC  cootaminant 


Attest) ~ — 

AkJic«rt)  tuHoxide 

AMicart)  «u«on« 

P«ntacNoroph«nol - 

'  For  larg*  turiac*  systam*  swvmg  >  1.000,000  peopi« 


MCLG  (mg/l) 


0.001 
.001 
.002 


MCL  (rng/I) 


0.003 
003 
.003 
.001 


PQL  (mg/l) 


0003 
.003 
003 
,001 


Annual  household 
costs  using  BAT* 


GAC 


SI  0.00 
14.00 
14.00 
1O00 


PTA 


10  •  Risk 
(mg/l) 


NA 

NA 

NA 

0.03 


Although  the  MCLs  for  aldicarb, 
aldicarb  sulfoxide,  and  aldicarb  sulfone 
are  proposed  at  a  level  above  the 
MCLG,  EPA  believes  the  health  risks  of 
exceeding  the  MCLG  up  to  the  MCL  are 
minimaL  This  rationale  is  based  on  the 
fact  that  from  the  NAS  (1986)  analysis  of 
the  human  study  with  bolus  exposure  to 


aldicarb  (1971),  0.002  mg/l  was 
calculated  for  the  child  exposure. 
However,  it  is  unlikely  that  a  child  will 
consume  a  whole  liter  at  one  time. 
Therefore,  the  MCL  value  of  0.003  mg/l 
is  protective  to  the  child  in 
consideration  that  it  would  provide  the 
0,003  mg  aldicarb  in  fractional 


exposures  of  0.0015  mg  or  less,  assuming 
that  the  child  consumes  the  one  liter  of 
water  in  two  or  more  equal  drinks. 
Considering  that  the  cholinesterase 
inhibition  effects  of  aldicarb  are  thought 
to  be  reversible  within  4  to  6  hours  at 
higher  levels  of  exposure  (i.e..  0.025  mg/ 
'  kg,  Haines,  1971),  the  MCL  for  aldicarb 
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and  its  metabolites,  0.003  mg/l,  should 
be  protective  for  a  child. 

Consequently,  for  the  above  reasons, 
the  MCLs  for  aldicarb,  aldicarb 
sulfoxide,  and  aldicarb  sulfone  are  each 
proposed  at  0.003  mg/l. 

C.  Pentachlorophenol 

1.  Pentachlorophenol  MCLG 

EPA  proposed  an  MCLG  of  0.2  mg/l 
for  pentachlorophenol  in  the  May  2Z 
1989  proposal.  The  MCLG  was  derived 
from  a  DWEL  of  1  mg/l  applying  a  20 
percent  contribution  horn  drinking 
water.  At  the  time  of  proposal, 
pentachlorophenol's  carcinogenic 
classification  was  in  Group  D.  However, 
recent  carcinogenicity  bioassays  were 
positive  for  carcinogenic  effects  in  mice 
given  either  purified  commercial  or 
technical  grades  of  pentachlorophenol  in 
the  diet.  Due  to  these  test  results, 
comment  was  also  requested  regarding 
the  possibility  of  an  MCLG  of  zero  for 
pentachlorophenol,  based  on  a  revised 
classification  of  B2  indicating  sufficient 
evidence  of  carcinogenicity  in  animals. 

Eight  commenters  responded  to  the 
Federal  Register  proposed  rule  of  May 
1989.  Four  conunenters  believed  the 
recent  carcinogenicity  data  support 
reclassification  of  pentachlorophenol 
into  Group  C  (from  Group  D).  "Their 
reasons  include  (1)  the  studies  are 
actually  only  one  study  with  one  species 
giving  a  positive  response;  (2)  the 
relevance  of  mouse  liver  tumors  and 
adrenal  pheochromocytomas  is 
questionable,  and  two  of  the  three 
treatment-related  tumor  types  observed 
are  of  questionable  value  for  predicting 
cancer  risk  in  humans;  (3)  impurities  in 
the  pentachlorophenol  in  both  studies 
could  be  respwnsible  for  the  observed 
carcinogenicity;  (4)  the  tumors  possibly 
resulted  &om  secondary  taxic  effects 
instead  of  from  a  direct  effect  of 
pentachlorophenol;  and,  (5)  evidence  for 
the  inability  of  pentachlorophenol  to 
cause  mutations  detracts  from  setting  an 
MCLG  of  zero  and  the  coincident  non- 
threshold  position  for  carcinogens.  All  of 
these  four  commenters  prefer  retaining 
the  proposed  MCLG  of  0.2  mg/l.  Two 
commenters  supported  the 
reclassification  of  pentachlorophenol 
into  Group  82  and  the  proposed  MCLG 
of  zero,  concluding  that  the  recent 
carcinogenicity  data  meet  the  EPA 
guidelines  requirements  for  sufficient 
evidence  in  animals.  Three  commenters 
wanted  the  reclassification  issue 
postponed  because  of  insufficient  time 
for  the  public  to  evaluate  the 
carcinogenicity  bioassay.  These 
commenters  postulated  that  the 
carcinogenic  effects  may  have  been 
induced  by  impurities  in  the  test 


compound  or  by  the  dosing  vehicle, 
instead  of  by  pentachlorophenol  itself. 
EPA  Response.  EPA  concludes  upon 
further  evaluation  of  the  carcinogenicity 
studies  that  these  studies  support 
reclassification  of  pentachlorophenol 
into  Group  B2  (sufficient  evidence  in 
animals).  EPA  considers  that  the 
appearance  of  multiple  tumor  types 
(hemangiosarcomas. 
pheochromocytomas,  and  liver  tumors) 
at  different  dose  levels  in  both  sexes  of 
mice  satisfies  the  criteria  for  sufficient 
evidence  for  carcinogenicity.  EPA 
concludes  there  is  inadequate  evidence 
to  exclude  pentachlorophenol  as  the 
agent  including  the  tumors  observed, 
because  impurities  in  the 
pentachlorophenol  test  materials  have 
not  been  shown  to  induce 
hemangiosarcomas  or 
pheochromocytomas,  and  the  impurities 
in  the  test  materials  are  considered  to 
be  of  inadequate  quantity  to  account  for 
the  treatment-related  increases  in  liver 
tumors.  EPA  also  feels  the  evidence  is 
inadequate  to  discount  the  results  due  to 
concerns  regarding  non-genotoxic  and 
secondary  toxic  mechanisms  of 
carcinogenic  action.  The  mechanistic 
arguments  need  further  development  to 
successfully  refute  the  evidence  for 
pentachlorophenol  as  a  probable  human 
carcinogen.  EPA  also  cannot  discredit 
the  mouse  liver  tumors  and  adrenal 
pheochromocytomas  as  signs  of 
pentachlorophenol  carcinogenicity 
because,  since  positive  results  in  animal 
studies  trigger  concern  about 
carcinogenic  hazard  in  humans,  it  is 
difficult  to  ignore  such  data. 
EPA's  conclusion  on  a  82 
classification  has  been  reviewed  and 
supported  by  the  Science  Advisory 
Board  in  February,  1990.  EPA's 
conclusion  is  also  consistent  with  the 
unanimous  conclusion  of  the  NTP  Peer 
Review  Panel,  that  for  technical  grade 
pentachlorophenol  there  is  clear 
evidence  of  carcinogenic  activity  in 
male  mice  and  some  evidence  in  female 
mice,  and  that  for  purified  commerical 
grade  pentachlorophenol  there  is  clear 
evidence  of  carcinogenic  activity  in  both 
male  and  female  mice.  For  these 
reasons,  EPA  places  pentachlorophenol 
in  Category  I  and  proposes  an  MCLG  of 
zero. 

2.  Pentachlorophenol  MCL 

In  the  May  22. 1989  proposed  rule. 
EPA  proposed  a  MCL  of  0.2  mg/l  based 
upon  EPA's  placement  of  this  chemical 
in  Category  III  (inadequate  evidence  of 
carcinogenicity  via  ingestion).  In  that 
proposed  rule  EPA  also  stated  that  there 
is  considerable  evidence  that  could 
result  in  reclassification  to  Group  B2 
and  subsequent  placement  in  Category  I. 


The  proposed  rule  further  stated  that 
based  upon  a  B2  classification  the 
MCLG  would  be  zero  and  the  MDL 
would  be  set  at  the  PQL  of  0.0001  mg/l. 
No  comments  were  received  on  what 
the  appropriate  MCL  should  be  for 
pentachlorophenol.  EPA  is  reproposing 
the  MCL  for  pentachlorophenol  because 
it  believes  the  data  more  appropriately 
support  an  MCL  of  0.001  mg/l  due  to 
additional  information  which  was 
analyzed  by  the  Agency  as  discussed 
below. 

The  proposed  MCL  for 
pentachlorophenol  is  established  based 
upon  an  analysis  of  several  factors  as 
discussed  below  and  summarized  in 
Table  2: 

(1)  The  effectiveness  of  BAT  in 
reducing  the  contaminant  levels  from 
influent  concentrations  to  the  MCL  For 
pentachlorophenol  the  Agency  has 
determined  that  granular  activated 
carbon  is  BAT.  This  technology  is 
effective  in  reducing  influent 
concentrations  to  the  proposed  MCL  of 
04)01  mg/l  or  to  the  alternate  MCL  of 
0.0001  mg/l. 

(2)  The  feasibility  (including  costs)  of 
applying  BAT.  EPA  considered  the 
availability  of  GAC  and  the  costs  of 
installation  and  operation  for  a  large 
system.  EPA  estimates  that  large  system 
household  costs  to  treat  at  or  below  the 
MCL  are  approximately  $10  per  year. 
Consequently,  EPA  believes  that  GAC 
as  BAT  is  feasible. 

(3)  The  performance  of  available 
analytical  methods  as  reflected  in  the 
PQL  In  order  to  ensure  the  accuracy  of 
analytical  measurement  of  contaminanis 
at  the  MCL  the  MCL  is  set  at  a  level  no 
lower  than  the  PQL  In  the  May 
proposed  rule  EPA  stated  that  it 
estimated  the  PQL  to  be  0.0001  mg/l 
which  was  10  times  the  minimum 
detection  limit  of  0.00001  mg/l.  A  final 
PQL  would  be  established  along  vtrith 
acceptance  limits  based  upon  an 
analysis  of  ongoing  water  supply 
studies.  Upon  analyzing  Water  Supply 
Studies  20-25,  EPA  has  concluded  that 
the  PQL  should  be  established  a!  0.001 
mg/l  with  an  acceptance  limit  of  ±50 
percent  EPA  analysis  of  the  Water 
Supply  data  indicates  that  around  the 
0.001  mg/l  level  laboratory  performance 
falls  sharply.  During  its  consideration  of 
where  to  set  the  PQL  EPA  also 
considered  establishing  the  PQL  at 
0.0001  mg/l  with  an  acceptance  Umit  of 
±55  percent.  However,  the  Agency  has 
concluded  that  the  need  for  better 
quality  analytical  data  overrides  the 
need  to  establish  a  lower  PQL  in  this 
case,  particularly  when  the  risks  are 
below  10'*,  as  discussed  below.  EPA 
desires  comment  on  the  issue  of  whether 
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it  w  JennMe  tm  i  liiiiiih  •  iamnr  PQL 
with  imu  tttmgnnt  acceptioce  Ihntta 
whea  rM«  •»  few.  fiPA  partioulAily 
desiKS  oonnents  oh  wIk^t  Ike  fQL 
sIimM  be  wt  •<  «40l  Mi/i  M  iKopsMd 
or  at  MI  dlBiMte  level  of  a«IM  nc/i. 

Hi  Alter  lakii«  inle  aoeamt  the  tbme 
Latvian.  EPA  tliea  oowidered  the  liaks  at 
the  MCL  lewd  fw- Catespry  1 
coateaiaanie  to  detemine  whether  they 
would  adeqaitfly  pratec4  public  beahh. 
EPA  ooMHiaci  a  laivat  ri^  range  of  M~ ' 
to  lO'*  to  be  safe  and  protective  of 
public  health.  AherEf\cbaagad  the 
cancer  claaaificatian  Iroin  D  to  B2  (be 
^eocy  uibiaquaatiy  developed  a 
cancer  uait  dsk  flrtimntf  «f  4^6E-08 
ca8e9/per«on/(>iji/l)/yr.  In  evalaahag 
where  k)  aet  Ae  MCL  alter  evaloa ting 
the  Agency's  cancer  risk  estimate  as 
ajifilied  lo  drioking  waier.  the  EPA 
concluded  that  ihe  risk  of  caooer  frooi 
pentachlorophenol  was  low — lesa  thaa  a 
10-  *  risk  al  an  kdCL  of  0.8091  mg/l. 
Consequently.  EPA  conoludes  that 
proposiog  an  MCL  level  of  0.001  eo^I  is 
more  oooslslenJ  with  its  policy  to 
establish  MCLa  in  the  ID'*  to  10"»rHik 
range.  EPA  veQuests  caoraeAt  on  itus 
issue  if  the  MCL  should  be  establisihed 
at  a  level  below  the  lO"*  risk  level. 

D.  Baijum 

1.  Barium  MCLG 

In  *«  1989  proposal  (54  PR  221562]. 
EPA  ppopoeed  aa  MCLC  of  5  mg/1  for 
baritrm  and  specifically  requested 
comment  on  the  approadi  used  to  derive 
the  5fng/l  value. 

The  propoaed  5  mgf\  MCLC  was 
tvaaed  on  several  human  and  animal 
•tadies.  The  Wanes  el  al.  human  clinical 
study  hi Xed  to  de4ect  adverse  effec(8  at 
10  mg/1.  H*A  apt^hed  an  ancertainty 
factor  of  2  <o  derive  an  MCLG  of  5  roff\, 
rather  fkaa  a  factor  of  10,  which  wouW 
normafly  be  applied  with  a  haman  stvdy 
with  a  NO AEL  because  the  study  is 
cofTortKira^ed  by  (he  resalta  of  other 
studies  {i.e.,  tbe  Brenniman  et  at..  tWl 
study).  EPA  did  not  factor  the  ftSC  into 
the  caiculatioii  of  the  MCLG  since  the 
basis  is  a  human  stady  that  considered 
catMributions  from  food  and  air.  The 
proposed  MCLC  was  supported  by  the 
results  uf  Brennimaa  et  ai..  w^Moh  failed 
to  find  adverse  effect  at  a  slightly 
ki^wr  level  of  7.3  mg/l  and  is  conswtenl 
wCh  fbe  4.7  mg/1  va4ue  recoaHnended  by 
the  Natiana4  Acaderay  of  Science. 

Suhaeqaenl  to  the  May  1968  praposal. 
the  Agency  revieawd  the  data  and 
•dofKed  aa  Rffl  for  barium.  Tbat  RfD 
concludes  tfial  llie  anoertainty  ia  the 
data  ttaae  was  such  as  lo  warrant  an 
unoeitanty  factor  of  three— gneeler  ^lan 
the  pivpased  mbe  of  ttvo.  EPA's  usua4 
practice  is  to  use  aa  uncertainty  facior 
of  ta  3  or  1  wben  the  UD  is  based  on 


human  data.  EPA  in  this  case  befieved 
tba*  the  uncertainty  in  the  date  base 
was  sach  as  to  warrant  tree  of  three 
ra4ber  Iban  two,  as  proposed,  to  support 
its  conchiaion  of  greater  uncertainty  in 
the  da4a  base.  Based  on  the  revised  RID, 
the  MCLG  is  repropoacd  at  2  mg/l. 

Pubhc  Comment.  The  ma^rity  of  #»e 
coiHMieuts  agreed  wi«h  the  approach  that 
EPA  used  to  arrive  at  a  5  mg/1  value  and 
urged  that  €PA  adopt  a  5  mg/1  MCLG  for 
barium.  The  remaining  comments  were 
unclear  as  to  their  intent  (i.e.,  whether  a 
lower  or  higher  MCLG  was  appropriale). 
These  commeflts  noted  that,  as  no 
effects  were  observed  in  Wones  et  al.  at 
10  mg/t,  the  high«»t  level  tested,  EPA 
had  not  used  a  NOAEL  Though 
unstated,  these  commenters  presumably 
believe  that,  had  the  Wones  et  al.  study 
used  higher  levels  of  barium,  no  effects 
would  have  been  observed  at  levels 
greater  than  10  mg/1  and  thus  an  MCLG 
greater  than  5  mg/1  would  be 
appropriate. 

EPA  RespiMim'.  EPA  diettgrees  with 
cominents  that  noted  that  no  effects 
ware  observed  at  the  highest  level  of 
barium  tested  by  Wones  et  «L.  10  mg/1. 
and  thus,  presumably,  argued  that  a 
higher  MCLG  may  be  appropriate.  EPA 
is  obtit^ed  to  use  the  available  data  and, 
in  EPA's  opiniOR.  there  are  no  data  thai 
adequately  support  the  conclusion  tfiat 
an  MCLC  higher  than  5  mg/1  will  protect 
the  public  "with  an  adequate  margin  of 
safety."  It  is  clear  that  the  ma^wity  of 
commenters  agreed  with  the  basic 
approach  EPA  used  lo  derive  the 
proposed  5mg/l.  EPA  is  not  changing 
that  approach:  however,  liPA  believes 
that  it  is  appropriate  to  change  the 
urx»rtainty  factor  used  in  that  approach. 
NoriaaWy  when  using  human  data  EPA 
uses  an  anoertainty  factor  of  10.  Both 
EPA  and  fbe  majority  of  commenters 
agreed  that  an  uncertainty  factor  of  10 
was  too  conservative  in  this  ca«e. 
However.  EPA  beWeves  the  urKsertatnty 
factor  af  two  may  aot  be  cautious 
enoagh  to  ade^ately  protect  the  most 
sensitive  popalations  wrth  an  adequate 
margin  of  s»fety  To  allow  for  this  H»A 
de^enntned  it  was  approprta»e  to  use  a 
slightly  greater  ancertainty  factor  of 
three.  Consequently,  for  the  reason 
stated  above,  barium  is  placed  in 
Category  111  and  an  MCLG  of  2  mg/1  is 
proposed. 

2.  Barium  MCL 

The  current  barium  MCL  of  1  mg/1 
was  promulgated  in  W75  (40  FR  SKTO). 
EPA  notes  tbe  proposed  MCL  would 
raise  the  level  from  1  mg/1  to  2  mg/1. 
EPA  believes  the  current  stamJard  is 
feasible  and  consequently  believes  the 
revised  atandard  of  2  mg/1  is  Hkewise 
feasible  Consequently,  the  MCL  for 
barium  is  proposed  at  2  mg/L 


E.  14t5  Variance  Opthm 

EPA  al  «be  tiae  tlut  it  piwpoaeM  and 
promulgates  veguialiaBS  naist  estabHA 
•  Bat  AvailaUe  TechoDlogy  .(BATj  Ear 
both  the  maxinuiBcootasiiBaaft  level 
(MCL)  [under  section  1412J  and  Ihe 
variance  [under  section  1415],  Section 
1415(a)(1)(A)  Atates  (bat: 

The  AdiRtaislra  tor's  finding  of  best 
available  teofanology.  teaatiwenl  tBchni<)ues  or 
frtiter  a>eiin«  iot  purposes  of  thts  «ubaectMn 
may  vary  depeniiing  on  the  numher  of 
persons  served  by  the  system  or  for  ati^er 
physical  conditions  pelated  to  aogiaeering 
feasibility  and  costs  of  compTiance  with 
maximum  contaminant  levels  as  coiisidered 
appropriale  by  the  Adrmrtistrator. 

EPA  makes  its  BAT  deteratinalkaa  on 
a  natiooal  basis.  In  making  its  decision, 
the  Agency  eiLamines  factors  such  as 
whether  systems  of  a  particular  size  can 
succefisfuUy  operate  the  treatnaenl  and 
wliether  some  techoologies  cannot  be 
successfully  down  sized  from  water 
supphes  serving  many  people  to  those 
serving  a  few  people. 

For  water  supplies  serving  less  than 
560  service  connectiaBS,  the  SDWA 
permits  the  State  to  grant  an  initial 
exeription  from  oompiiance  with  the 
MCL  of  three  years  with  one  or  raore 
addttxmal  two-year  extenajons  if  fhe 
system  is  taking  all  practicafafe  steps  to 
meet  the  raqairemeBts.  Sectraa 
1416(bj(2)(C).  These  water  supplies  may 
need  fiaandal  assistance  because  the 
costs  invoh^  in  meetiog  the  regulations 
exceed  a  r^oocable  level.  Systems 
aerviag  more  than  500  service 
cormections  are  eligible  for  a  aoe-time 
tfa'ee-year  exemption. 

EPA  bedieves  there  may  be  some 
water  supplies  that  serve  raore  than 
1300  people  (500  service  connections) 
but  less  than  3,300  peofde  (1,000  service 
connections)  that  face  high  compliance 
costs.  Data  analyzed  by  EPA  ir>dicate 
thalt  systems  serving  mare  than  3.300 
people  would  not  encounter 
unaffordabie  costs.  Consequently.  EPA 
is  limitang  the  variarrae  optioa  <li«cusBed 
today  only  to  tbose  systems  not  eligible 
for  additional  exemptions  beyond  the 
initial  three-year  exemption  tie., 
systeoM  senrmg  more  than  l.SOO  people 
bat  less  than  3.300  people).  EPA  today  is 
proposing  to  devetep  a  mechanism  to 
give  tihese  systems  future  i>egulalory 
relief. 

Section  1415ta)(lJ(A)  permits  the 
Administrator  to  make  a  decrsion  that 
BAT  is  not  available  for  specific 
systems  due  to  costs  exceeding  certam 
defined  limits.  If  the  Adminisrtrator 
decided  that  BAT  is  not  available  for  a 
particular  contaminant,  a  water  S3rstem 
may  be  eligible  for  a  variance.  EPA  has 
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not  yet  developed  criteria  for 
determining  whether  BAT  is  affordable 
for  systems  sizes  that  are  the  subject  of 
this  proposed  rule,  but  EPA  intends  to 
do  so  in  the  future.  At  that  time.  States 
could  grant  variances  in  accordance 
with  EPA's  criteria;  until  the  criteria  are 
published,  no  variances  based  on 
affordabihty  are  available.  EPA  is  today 
soliciting  public  comment  on  the  concept 
described  here,  particularly,  whether 
variances  should  be  limited  to  systems 
serving  less  than  3.300  people,  or  should 
be  available  to  other  systems  (or  all 
systems);  what  criteria  should  EPA 
consider  in  determining  whether  BAT  is 
affordable;  is  a  percentage  of  median 
household  income  an  appropriate 
measure  of  affordability  (see.  for 
example,  the  final  rule  promulgated 
today  that  discusses  two  percent  of 
median  household  income  as  an 
indicator  of  affordability)  for 
exemptions  under  section  1416;  should 
variances  based  on  affordability  be 
extended  to  all  applicable  SDWA 
regulations. 

IV.  Economic  Analysis 

Executive  Order  12291  requires  EPA 
and  other  regulatory  agencies  to  perform 
a  regulatory  impact  analysis  (RIA)  for 
all  "major"  regulations,  which  are 
defined  as  those  regulations  which 
impose  an  annual  cost  to  the  economy 
of  $100  million  or  more,  or  meet  other 
criteria.  The  Agency  has  determined 
that  the  proposed  rule  is  a  minor  rule  for 
purposes  of  the  Executive  Order.  This 
regulation  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Executive  Order  and 
any  comments  they  make  will  be 
available  in  the  public  docket. 

In  accordance  with  the  Executive 
Order,  the  Agency  has  conducted  an 
assessment  of  the  benefits  and  costs  of 
regulatory  alternatives  as  part  of  the 
Phase  II  rule  which  is  promulgated 
elsewhere  in  today's  Federal  Register. 
This  assessment  in  the  Phase  II  rule 
determined  the  impacts  of  this  proposed 
regulation  as  part  of  the  Phase  II  rule 
and  consequently  these  impacts  are  not 
separately  reconsidered  in  this  proposed 
rule. 
A.  Regulatory  Impact 

EPA's  analysis  conducted  under  the 
proposed  rule  for  38  contaminants  (54 
FR  22062.  May  22. 1989)  indicates  that 
approximately  378  systems  would 


violate  the  proposed  aldicarb  MCL  of 
0.01  mg/1.  An  additional  825  systems 
would  violate  the  MCL  for 
pentachlorophenol. 

The  aldicarb  estimate  was  based  on 
one  State  survey  which  did  not 
distinguish  between  public  and  private 
wells.  EPA  estimated  a  total  annual 
treatment  cost  of  approximately  $6.7 
million.  EPA  acknowledges  an 
uncertainty  with  this  estimate  of  ±50 
percent  and  believes  that  from  189  to 
567  systems  may  be  affected  at  a  total 
annual  treatment  cost  ranging  from  $3.4 
million  to  $10.1  million.  EPA  is  retaining 
these  estimates  of  expected  impact  even 
though  the  MCL  decreases  from  the  May 
22. 1989  level  of  0.01  mg/1  to  0.003  mg/1 
for  aldicarb  because  the  Agency 
believes  the  State  survey  overestimated 
the  number  of  systems  which  would 
require  treatment.  This  conclusion  is 
supported  by  EPA's  recently  completed 
National  Pesticide  Survey  which  did  not 
detect  aldicarb  in  any  wells  at  levels 
exceeding  0.00071  mg/1.  Based  on  a 
statistical  analysis,  the  National 
Pesticide  Survey  report  estimates  a  95 
percent  chance  that  fewer  than  750 
community  water  system  wells  (or  375 
community  water  systems)  contain 
aldicarb  at  levels  which  exceed  the 
survey's  minimum  reporting  limit  of 
0.00071  mg/1.  Annual  treatment  costs  for 
an  individual  system  are  estimated  at 
$10-14/household/yr  for  a  large  system 
(serving  >  1.000,000  people),  $39/ 
household/yr  for  medium  systems 
(serving  10,000  to  25.000  people),  and 
$600/household/yT  for  a  small  system 
(25  to  100  people). 

Occurrence  estimates  for 
pentachlorophenol  are  based  on  data 
submitted  by  AWWA  based  on  survey 
data  of  78  member  utilities.  This  data 
indicated  that  six  utilities  detected 
pentachlorophenol  at  levels  below  0.01 
mg/1  and  a  seventh  utility  reported 
pentachlorophenol  at  0.02  mg/1  in 
finished  water.  There  are  two  basic 
limitations  to  the  AWWA  data: 
questionable  or  missing  data  were  not 
verified  through  QA/QC  efforts  and  the 
utility  reporting  the  0.02  mg/1  level  in 
finished  water  did  not  detect 
pentachlorophenol  in  its  raw  water. 
Based  on  this  data.  EPA  assumes  that 
825  systems  will  exceed  the  MCL  for 
pentachlorophenol  with  a  totpl  national 
treatment  cost  of  $19  million  per  year. 

EPA  notes  that  the  National  Pesticide 
Survey  did  not  detect  pentachlorophenol 


in  any  wells.  The  survey  report 
estimates  a  95  percent  chance  that  fewer 
than  375  community  water  systems  will 
exceed  the  NPS  detection  limit  of 
0.00001  mg/1.  This  National  Pesticide 
Survey  estimate  suggests  that  the 
estimate  of  825  systems  which  will 
violate  the  MCL  overestimates  the  true 
impact.  However,  for  this  proposal,  EPA 
is  retaining  the  estimate  of  825  systems 
and  invites  comment  on  this  issue, 
particularly  data  from  surveys  detecting 
pentachlorophenol  in  drinking  water  at 
levels  above  0.00001  mg/1. 

Small  systems  may  qualify  for 
exemptions  under  section  1416(a).  A 
State  or  EPA  may  grant  an  exemption 
extending  deadlines  for  compliance  with 
a  treatment  technique  or  MCL  if  it  finds 
that  (1)  due  to  compelling  factors  (which 
may  include  economic  factors],  the  PWS 
is  unable  to  comply  with  the 
requirement;  (2)  the  exemption  will  not 
result  in  an  unreasonable  risk  to  human 
health:  and  (3)  the  system  was  in 
operation  on  the  effective  date  of  the 
NPDWR.  or.  for  a  system  not  in 
operation  on  that  date,  no  reasonable 
alternative  source  of  drinking  water  is 
available  to  the  new  system. 

Under  secUon  1416(b)(2)(B)  of  the  Act, 
an  exemption  may  be  extended  or 
renewed  (in  the  cases  of  systems  that 
serve  less  than  500  service  connections 
and  that  need  financial  assistance  for 
the  necessary  improvements)  for  one  or 
more  two-year  periods.  EPA  believes 
that  information  on  low-cost 
technologies  will  receive  a  considerable 
amount  of  attention  over  the  next 
several  years  and  States  giving 
exemptions  based  on  affordability 
should  be  prepared  to  require  small 
water  systems  to  regularly  reexamine 
the  available  technologies  to  ensure  that 
any  new  low-cost  opportunities  are 
applied,  where  appropriate. 

As  stated  eariier.  EPA  is  not 
reconsidering  the  costs  for  the  proposed 
VOC  monitoring  requirements  because 
those  costs  were  considered  in  the  final 
Phase  II  rule  promulgated  elsewhere 
today  in  the  Federal  Register.  The  costs 
of  today's  proposed  VOC  monitoring 
requirements  have  virtually  no  impact 
on  the  total  cost  of  VOC  monitoring 
primarily  because  a  single  analytical 
method  can  analyze  a  range  of 
contaminants.  Sampling  for  all  VOC 
contaminants  can  be  conducted  at  the 
same  time. 
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A  Regulatory  fiexibiiity  AaalysiB 

Tlie  RegnUttary  F!exibiKty  Act 
requires  BPA  1o  consider  the  effect  cf 
I  eoidfltions  on  oimtl  entities.  5  U.S.C 
MS  ef  seq.  ff  fhere  n  a  significant  effect 
on  a  substantial  number  of  small 
systems,  the  Agency  must  prepare  a 
Regulatory  nexibfhty  Analysis  which 
describes  ligaificant  aitematives  which 
wtraM  rainimtze  the  impact  on  smaU 
entities.  An  anafysia  of  the  impact  on 
smafl  systems  due  to  the  MCL  for 
aidicarb  is  indoded  in  the  KIA 
suppmting  the  ffaial  fhase  D  rule  which 
is  promulgated  efsewlieie  in  today's 
Federal  Rei^slar.  The  Administrator  has 
dolwiwiaed  that  dw  proposed  rale,  if 
promulgatod.  wfll  net  have  a  sisnifiuiHt 
effect  on  a  aubrtawtial  mmiber  of  small 

C.  Paperwork  Reductioa  Act 

TTie  information  conection 
re<]uirements  in  niis  nne  have  been 
submitted  for  epproral  to  the  Office  of 
Management  and  Budget  fOMB)  under 
the  Paperwork  Redaction  Act.  44  U.S.C. 
3501  6t  sttf  as  part  of  the  information 
collection  req«irements  sapporting  the 
Rnd  l%ase  1  nde  (which  promulgates 
MCLGs  and  MCLa  for  35  contaminants), 
whiA  is  piomulgatod  elsewhere  today 
in  the  Federal  Kagiatar.  The  information 
collection  veqmreawnta  are  aoft  effective 
until  OMB  approvea  them  and  a 
tedmcal  amendnieaft  to  Aat  effect  is 
p«Uislwdin«ie1 


V.Baquaat  Far  Public 

EPh  reqoests  pubRe  analysis, 
comments  and  brfoimation  on  an 
aspects  of  dtia  proposal,  fai  pafficalar. 
the  Agency  is  aeUciting  liommeiit  on  the 
following: 

•  Do  the  proposed  VOC  compliance 
monitoring  requirements  serve  the 
purpose  of  insuring  that  high  quality 
water  is  available? 

•  Do  the  proposed  MCLs  adequately 
consider  the  cost  of  treatment? 

•  Are  there  alternative  VOC 
monitoring  requirements  which  would 
still  ensure  high  quality  water  but  which 


wooM  be  less  burdensome  for  water 
systems  and  otateai 

•  Do  the  MCLs  for  aldicarb,  aldlcarb 
sulfoxide,  and  aklicarb  sulfone 
represent  a  level  which  is  prolectlve  of 
pubTic  health? 

•  How  should  uncertaixUy  iactoa  be 
duuen  aod  ased  ia  jmvidiBg  aa  ample 
margio  of  safety?  What  aciendfic  and/or 
policy  rslifrnsirf  should  be  used  to 
choose  uncertainty  factors? 

•  ShoaJd  EPA  aetdbeaaase  MCLGs 
for  aklicarb  and  aldioarb  swlloidde.  or 
shoiM  the  akbc«b  satfoxide  MCLG  be 
dtffereot?  ff  ao.  on  what  basis?  is  it 
appropriate  tnom  a  sciealific  tmdjar 
policy  perapective? 

•  Are  die  aaaomptiona  and 
imoertaiafty  (aolore  ased  to  odcui&le  dte 
aldicarb  adfcne  MCLG  sppropriate?  Is 
it  soientiAcaliy  sound  lo  oonst^r  not 
appiyiog  the  additional  three-fold 
uncertainty  Cador  in  the  derivation  of 
the  aldicarb  adlfime  RfD  either  became 
the  hunaa  aokinteer  data  on  die  parent 
chemical  and/or  the  loweal  doae  ia  the 
sulfone  dog  study  may  be  considered  a 
NOAEL  rather  than  a  LOAEL? 

•  EPA  has  approved  EPA  Method 
531.1  as  the  approved  analytical  method 
for  ahficarb,  akficarb  sulfoxide,  and 
aldicarb  sulfone.  Do  other  analytical 
methods  exist  which  cjm  analyze  these 
chemicals? 

•  EPA  estimates  approximately  378 
systems  will  violate  the  proposed  MCL, 
for  aldicarb.  Is  litis  estimate  accurate? 

•  EPA  ie  repropoeing  the  MCL  for 
pentachloropheaol  at  a  levei  of  0.001 
mg/L  based  upon  a  PQL  of  OJXfl  mg/L 
Are  there  other  MCXs  EPA  should 
consider? 

•  EPA  Dotes  that  at  the  propoaed 
peBtachlarc^jiwDoi  MCL  at  OOOl  rag/l 
approximately  statistical  0.89  canoer 
caaea  per  year  would  be  avoided. 
Establishing  an  alternate  MCL  of  0.0001 
mg/1  would  result  in  an  estimated 
statistical  0.94  cases  avoided.  How 
should  estimates  of  additional  cancer 
cases  avoided  factor  into  EPA's  analysis 
of  where  lo  set  the  MCL?  How  should 
costs  factor  into  EPA's  analysis  of 


where  ht  Ae  ri^  range  {lO"-*  to  Itr^  ta 
set  the  MCL? 

Ust  of  SiA{iac<a  ia  iB  CFR  Pads  Ml.  MS 
and  143 

Administrative  practice  ano 
procedure.  (Siemicals,  Reporting  and 
recordkeepii^  tequirements.  Water 
supply. 

Dated:  December  31. 1990. 
F.  Henry  Hahk-hU 
Acting  Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regidatiaaa  is  proposed  to  be  aaiended 
aaUlows: 

PART  M1-MATI0NAL  PRHMIiy 
DRINKJMQ  WATER  REGULATIONS 

1.  The  aufliority  citation  for  pari  141 
continues  to  read  as  foHows: 

Aatluri^  42  U.S.C  40aC  JaO«-L  3flqK-2. 

30Qf-a.  aooB-i.  aoog-s.  30%-a.  3(i0)-4  «Bd 
3ooj-a 

2.  Section  141^4  is  amoided  by 
reviaiag  poragtaffaa  (0-  (8)  introdactary 
text  and  (gKi|  iMteodactory  text  to  sead 
as  follows: 

§141^4   Orianicctiaraicala  Other  than 
total  trlhatomalbanaa,  aaiaplng  and 
analytical  raqulrefnanta. 
•        •        •        •        * 

(i)  Begianuqg  on  Jatwary  L  19B3. 
analysis  of  tiie  ooatamiaanls  listed  ia 
{  14L61Ia)  (IJ  thnu«b  i[18J  £or  the 
purpose  d  determining  compliance  with 
the  maYimiim  cootaminaat  level  shall  be 
conducted  as  follows: 

(1)  Ground  water  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribatioo  system  which  is 
represeAtative  of  each  well  after 
treatment  [heieabiet  called  a  sampling 
poiaQ.  If  oooditioiia  warrant  the  Stale 
may  deaigaate  additiorad  aatagi^a^ 
points  within  the  distribution  system  or 
at  the  consumer's  tap,  which  more 
accurately  determines  consumer 
exposure.  Each  sample  must  be  taken  at 
the  same  sampling  point  unless 
conditions  make  another  sampling  point 
more  representative  of  each  source. 


treatment  plant,  or  w4tbin-tlw[> 
distributioo.ayataBi.-. 

(2)  Surface.w«ataKftyalasw{or>.  ■;: 
combined  iwiaca/jHxtadl'alMU  takaa., 
minimum  .of  one  «ampIe>at-po>ttt»io  the  - 
distribution  system  that  am  - 
representative  of  each  source  or  at  aaoh  - 
entry  point  to  the.di8tabi»tiQB.ay»iem- 
after treatmeat(herea{ier caUada  . 
sampling  point).  Jficonditiooswanaat. 
the  State  may  designate  additional, 
points  within  thetdistributioa  syaten  or 
at  the  consumer's  tap.  which  more 
accurately  determines  fonsuspor'. 
exposure..Eacb.8arapie  xnuat  be  tak«n«t 
the  same  sampling  point  unless  . 
conditions  make  another  sampling  point 
more  representative  of  each  source. 
treatment  plant,  or  within  the 
distributioo.system. 

(3)  If  the  system  draws  water  from 
more  than  one  source  and  the  sourcea 
are  combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  (i.e.,  when 
water  representative  of  all  sources  is 
being  used). 

(4)  Each  community  and  non-transient 
non-community  water  system  shall  take 
four  consecutive  quarterly  samples  for 
each  contaminant  listed  in  \  141.61(a) 
(2)  through  (18)  during  each  comphance 
period,  beginning  in  the  compliance 
period  starting  January  1, 1993. 

(5)  Gronndwater  systems  which  do 
not  detect  one  of  the  contaminants  listed 
in  S  141.61(a)  (2)  through  (18)  after 
conducting  the  initial  round  of 
monitoring  required  in  paragraph  (f)(4) 
of  this  section  shall  take  one  sample 
annually. 

(6)  If  the  initial  monitoring  for 
contaminants  listed  in  \  141.61(a)  (1) 
through  (8)  and  the  monitoring  for  the 
contaminants  listed  in  1 141i(l(a)  (9) 
through  (18)  as  allowed  in  paragraph 
(f)(18)  of  this  section  has  been 
completed  by  Decembw  31. 1992,  and 
the  system  did  not  detect  any 
contaminant  listed  in  8  141.ei(a)  (1) 
through  (18),  then  the  system  shall  take 
one  sample  annually  beginning  January 
1. 1993.  After  a  minimum  of  three  years 
of  annual  samphng,  the  State  may  allow 
groundwater  systems  with  no  previous 
detection  of  any  contaminant  listed  in 

S  141.61(a)  to  take  one  sample  during 
each  compliance  period. 

(7)  Each  community  and  non-transient 
water  which  system  does  not  detect  a 
contaminant  listed  in  fi  141.ei<a)  (1) 
through  (18)  may  apply  to  the  State  for  a 
waiver  from  the  requireaients  of 
paragraphs  (f)(4)  and  (f)(5)  of  this 
section  after  completing  the  initial 
monitoring.  (For  the  purposes  of  this 
section,  detection  is  defined  as  >0i)00& 
mg/l.)  A  waiver  shall  be  effectiva  forno 


more  thaaisiM:yaa«.'{tiM»aompUaaoe>- 
periods). 

(8)  A'Stata  may  fWDtaJwaivar  alter 
evaluating  the  foUonving  factor(s):  ^i-. 

(i)  Knowledgtotptev^KSdMia^.  •. 
(includiD§i^aaapQ(fciatara|e.  )9t  ■■ 
disposal)  of  tbe<wtftiaini>Bt  wthin  Aa ' 
watershed  or  zone  of  influatMeof  tbar 
systenuif  a  datenuaatMBiby  jh^  State 
reveals  no  previoua  uaa«{  tbe- 
contamioaati  witbio  >tba  wataiabed  oc 
zone  of  influence. « twaivar  jaay  be^ 
granted. 

(ii)  If  previous  uaa^oltha  caotanunant 
is  unknown  orithaabaen  used, 
previously,  then  for  tba  ioUowing  factors 
shall  be  used  .to  deteniuna  .whether  a 
waiver  ia  granted. 

(A)  Previous  analytical  results. 

(B)  The  proximity  of  the  system  to  a 
potential  point  or  non-4>aint  source  of 
contamination.  Point  sourcea  include 
spills  and  leaks  of  cheoiioals  et  or  near  a 
water  treatmeot  facility  or  at 
manufacturings dlstribation,  or  storage 
facilities,  or  bom  hazaidous-and 
mimicipal  waste  JaodfiUs  and  other 
waste  handling  or  treatment  facilities. 

(C)  The  environmental  persistence 
and  transport  of  the  contaminants. 

(D)  TTie  number  of  persons  served  by 
the  public  water  system^md  the 
proximity  of  a  smaller  system  to  a  larger 
system. 

(E)  How  well  the  water  source  is 
protected  against  contamination,  such 
as  whether  it  is  a  surface  or 
groundwater  system.  Groundwater 
systems  must  consider. factors  such  as 
depth  of  the  well,  the  type  of  soil,  and 
wellhead  protection.  Surface  water . 
systems  must  consider  watershed 
protection. 

(9)  As  a  condition  of  the  waiver  a 
system  must  take  one  sample  at  each 
sampling  point  during  the  time  the 
waiver  is  effective  (i.e.,  one  sample 
during  twe  compliance  periods  or  six 
years)  and  update-its  vulnerability 
assessment  considering  the  factors 
listed  in  paragraph  (0(8)  of  this  section. 
Based  on  this  vulnerability  assessment 
the  State  must  reconfirm  that  the  system 
is  non-vulnerable.  If  the  State  does  not 
make  this  reconfirmation  within  three 
years  of  the  initial  determination,  then 
the  waiver  is  invalidated  and  the  system 
is  required  to  sample  annually  as 
specified  in  paragraph  ({)(6)  of  this 
section. 

(10)  A  surface  water  system  which 
does  not  detect  a  contaminant  listed  in 
§  141.61(a)  (1)  through  (18)  and  is 
determined  by  the  State  to  be  non- 
vulnerable  using  the  criteria  in 
paragraph  {f)(8)  of  this  section  shall 
monitor  at  the  frequency  specified  by 
the  State  (if  any).  Systems  meeting  this 
criteria  must  be  detemaned  by  the  State 


to  be  non-vulnerebie  based  on  a 
vulnerability  aaseseraent  during-eac^ 
compliance  pehodi 

(11)  If  a  contaminant  listed  in 
S  141.61(a)  (2)  throngh^ia)  is  detected  at 
a  level  exoeeding  9.0005  mg/l  in  any 
sample,  then: 

(i)  The  system  must  monitor  qoerteriy 
at  each  sampling  point  which  resulted  in 
a  detection: 

(ii)  The  State  may  decrease  the 
quarterly  monitoring  requirement 
specified  in  paragraph  (f)(ll)(i)  of  thla 
section  provided  it  has  determined  that 
the  system  is  rriiably  and  consistently 
below  the maxiroumcontaminant  level. 
In  no  case  shall  the  State  make  this 
determination  imless  a  groundwater 
system  takes  a  minimum  of  two 
quarterly  samples  and  a  surface  water 
system  takes  a  minimum-of  four 
quarteriy  aamplea. 

(iii)  If  the  State  determines  that  the 
system  is  reliably  and  consistently 
below  the  MCL.  the  State  may  allow  the 
system  to  monitor  annually  Systems 
which  monitor  annually  must  monitor 
during  iheqaarteHs)  which  previously 
yielded  the  highest  analytical  result. 

(iv)  Systems  which  have  three 
consecutive  armual  samples  with  no 
detection  of  a  contaminant  may  apply  to 
the  State  for  a  waiver  as  specified  in 
paragraph  (f)(7j  of  this  section. 

(v)  Groimdwater  systems  which  have 
detected  one  or  more  of  the  following 
two-carbon  organic  compounds: 
trichloroethylene.  tetrachloroethylene, 
1.2-dichloroethane,  1,1.1-trichloroethane, 
cia-l,2-dichloroethylent  trafls-1.2- 
dichloroethylene,  or  1,1- 
dichloroethylene  shall  monitor  quarterly 
for  vinyl  chloride.  A  vinyl  chloride 
sample  shall  be  taken  at  each  sampling 
point  at  whidi  one  or  more  of  the  two- 
carbon  organic  compounds  is  detected. 
If  the  results  of  the  first  analysis  do  not 
detect  vjiyl  chloride,  the  State  may 
reduce  the  quarterly  monitoring 
frequency  of  vinyl  chloride  monitoring 
to  one  sample  during  each  compliance 
period.  Surface  water  systems  are 
required  to  nionitor  for  vinyl  chloride  as 
specified  by  the  State. 

(12)  Systems  which  violate  the 
requirements  of  {  141.61(9)  (1)  throu^ 
(18),  as  determined  by  paragraph  (0(16) 
of  Oiis  section,  must  monitor  quarteriy. 
After  a  minimum  of  four  quarterly 
samples  which  show  the  system  is  in 
compliance  as  specified  in  paragraph 
(f)(15)  of  this  section  the  system  and  the 
State  determines  that  the  system  is 
reliably  and  consistently  below  the 
maximum  contaminant  level,  the  system 
may  monitor  at  the  frequency  and  time 
specified  in  paragraph  tO(n)(iii)  of  this 
section. 
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(13)  The  State  may  require  a 
conFinnation  sample  for  positive  or 
negative  results.  If  a  confirmation 
sample  is  required  by  the  State,  the 
result  must  b«  averaged  with  the  Tirst 
sampling  result  and  the  average  is  used 
for  the  compliance  determination  as 
specified  by  paragraph  (0(16)  of  this 
section.  States  have  discretion  to  delete 
results  of  obvious  sampling  errors  from 
this  calculation. 

(14)  The  State  may  reduce  the  total 
number  of  samples  a  system  must 
analyze  by  allowing  the  use  of 
compositing.  Composite  samples  from  a 
maximum  of  five  sampling  points  are 
allowed.  Compositing  of  samples  must 
be  done  in  the  laboratory  and  analyzed 
within  14  days  of  sample  collection. 

(i)  If  the  concentration  in  the 
composite  sample  is  >0.0005  mg/1  for 
any  contaminant  listed  in  S  141.61(a), 
then  a  follow-up  sample  must  be  taken 
and  analyzed  within  14  days  from  each 
sampling  point  included  in  the 
composite. 

(ii)  If  duplicates  of  the  original  sample 
taken  from  each  sampling  point  used  in 
the  composite  are  available,  the  system 
may  use  these  instead  of  resampling. 
The  duplicate  must  be  analyzed  and  the 
results  reported  to  the  State  within  14 
days  of  collection. 

(iii)  Compositing  may  only  be 
permitted  by  the  State  at  sampling 
points  within  a  single  system,  unless  the 
population  served  by  the  system  is 
<  3.300  persons.  In  systems  serving 
<3.300  persons,  the  State  may  permit 
compositing  among  different  systems 
provided  the  5-sample  limit  is 
maintained. 

(iv)  Compositing  samples  prior  to  GC 
analysis. 

(A)  Add  5  ml  or  equal  larger  amounts 
of  each  sample  (up  to  5  samples  are 
allowed)  to  a  25  ml  glass  syringe. 
Special  precautions  must  be  made  to 
maintain  zero  headspace  in  the  syringe. 

(B)  The  samples  must  be  cooled  at  4°C 
during  this  step  to  minimize 
volatilization  losses. 

(C)  Mix  well  and  draw  out  a  5-ml 
aliquot  for  analysis. 

(D)  Follow  sample  introduction, 
purging,  and  desorption  steps  described 
in  the  method. 

(E)  If  less  than  five  samples  are  used 
for  compositing,  a  proportionately  small 
syringe  may  be  used. 

(v)  Compositing  samples  prior  to  GC/ 
MS  analysis. 

(A)  Inject  5-ml  or  equal  larger 
amounts  of  each  aqueous  sample  [up  to 
5  samples  are  allowed)  into  a  25-ml 
purging  device  using  the  sample 
introduction  technique  described  in  the 
method. 


(B)  The  total  volume  of  the  sample  in 
the  purging  device  must  be  25  ml. 

(C)  Purge  and  desorb  as  described  in 
the  method. 

(15)  Compliance  with  i  141.61(a)(1) 
through  (18)  shall  be  determined  based 
on  the  analytical  results  obtained  at 
each  sampling  point. 

(i)  For  systems  which  are  conducting 
monitoring  at  a  frequency  greater  than 
annual,  compliance  is  determined  by  a 
running  annual  average  of  all  samples 
taken  at  each  sampling  point.  If  the 
annual  average  of  any  sampling  point  is 
greater  than  the  MCL,  then  the  system  is 
out  of  compliance.  If  the  initial  sample 
or  a  subsequent  sample  would  cause  the 
annual  average  to  be  exceeded,  then  the 
system  is  out  of  compliance 
immediately. 

(ii)  If  monitoring  is  conducted 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  if  the  level  of  a 
contaminant  at  any  sampling  point  is 
greater  than  the  MCL.  If  a  confirmation 
sample  is  required  by  the  State,  the 
determination  of  compliance  will  be 
based  on  the  average  of  two  samples. 

(iii)  If  a  public  water  system  has  a 
distribution  system  separable  from  other 
parts  of  the  distribution  system  with  no 
interconnections,  the  State  may  allow 
the  system  to  give  public  notice  to  only 
that  area  served  by  that  portion  of  the 
system  which  is  out  of  compliance. 

(16)  Analysis  for  the  contaminants 
listed  in  S  141.61(a)(1)  through  (18)  shall 
be  conducted  using  the  following  EPA 
methods  or  their  equivalent  as  approved 
by  EPA.  These  methods  are  contained  in 
"Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water", 
ORD  Publications,  CERI,  EPA/600/4-88/ 
039,  December  1988.  These  documents 
are  available  from  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield,  Virginia  22161. 
The  toll-free  number  is  800-335-4700. 

(i)  Method  502.1.  "Volatile 
Halogenated  Organic  Chemicals  in 
Water  by  Purge  and  Trap  Gas 
Chromatography." 

(ii)  Method  502.2,  "Volatile  Organic 
Compounds  in  Water  by  Purge  and  Trap 
Capillary  Column  Gas  Chromatography 
with  Photoionization  and  Electrolytic 
Conductivity  Detectors  in  Series." 

(iii)  Method  503.1,  "Volatile  Aromatic 
and  Unsaturated  Organic  Compounds  in 
Water  by  Purge  and  Trap  Gas 
Chromatography." 

(iv)  Method  524.1,  "Measurement  of 
Purgeable  Organic  Compounds  in  Water 
by  Purged  Column  Gas 
Chromatography /Mass  Spectrometry." 

(v)  Method  524.2.  "Measurement  of 
Purgeable  Organic  Compounds  in  Water 


by  Capillary  Column  Gas 
Chromatography/Mass  Spectrometry," 

(17)  Analysis  under  this  section  shall 
only  be  conducted  by  laboratories  that 
have  received  approval  by  EPA  or  the 
State  according  to  the  following 
conditions: 

(i)  To  receive  conditional  approval  to 
conduct  analyses  for  the  contaminants 
in  S  141.61(a)(2)  through  (18)  the 
laboratory  must: 

(A)  Analyze  Performance  Evaluation 
samples  which  include  these  substances 
provide  by  EPA  Environmental 
Monitoring  and  Support  Laboratory  or 
equivalent  samples  provided  by  the 
State. 

(B)  Achieve  the  quantitative 
acceptance  limits  under  paragraphs 
(f)(18)(i)(C)  and  (D)  of  this  section  for  at 
least  80  percent  of  the  regulated  organic 
chemicals  listed  in  S  141.61(a)(2]  through 
(18). 

(C)  Achieve  quantitative  results  on 
the  analyses  performed  under  paragraph 
(f}(ld)(i)(A)  of  this  section  that  are 
within  ±20  percent  of  the  actual  amount 
of  the  substances  in  the  Performance 
Evaluation  sample  when  the  actual 
amount  is  greater  than  or  equal  to  0.010 
mg/1. 

(D)  Achieve  quantitative  results  on 
the  analyses  performed  under  paragraph 
(f)(18)(i)(A)  of  this  section  that  are 
within  ±40  percent  of  the  actual  amount 
of  the  substances  in  the  Performance 
Evaluation  sample  when  the  actual 
amount  is  less  than  0.010  mg/1. 

(E)  Achieve  a  method  detection  limit 
of  0.0005  mg/1,  according  to  the 
procedures  in  Appendix  B  of  part  136  of 
this  chapter. 

(F)  Be  currently  approved  by  EPA  or 
the  State  for  the  analyses  of 
trihalomethanes  under  S  141.30. 

(ii)  To  receive  conditional  approval 
for  vinyl  chloride,  the  laboratory  must: 

(A)  Analyze  Performance  Evaluation 
samples  provided  by  EPA 
Environmental  Monitoring  and  Support 
Laboratory  or  equivalent  samples 
provided  by  the  State. 

(B)  Achieve  quantitative  results  On  the 
analyses  performed  under  (paragraph) 
(f}(17)(ii)(A)  of  this  section  that  are 
within  ±40  percent  of  the  actual  amount 
of  vinyl  chloride  in  the  Performance 
Evaluation  sample. 

(C)  Achieve  a  method  detection  limit 
of  0.0005  mg/1.  according  to  the 
procedures  in  appendix  B  of  part  136  of 
this  chapter. 

(D)  Receive  approval  or  be  currently 
approved  by  EPA  or  the  State  under 
paragraph  (g)(ll)(i]  of  this  section. 

(18)  States  may  allow  the  use  of 
monitoring  data  collected  after  January 
1, 1988  required  under  section  1445  of 
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the  Act  for  purpoaesof  Bwnitorkig 
compliancy. if-the^lata  aregwieraiUy 
consistent  with  the  other  requirements 
in  this  section,, the  State  may  us£  these 
data  (i.e..  a  single  sample  rathec  than 
four  quarterly  samples)  to  satisfy  ihe 
initial  monitoring  requirement  of 
paragraph  (f)(4)  of  this  section. 

(19)  States  may  increase  required 
monitoring  where  necessary  to  detect 
variationa  withinthe-ffystem. 

(20)  Each  approved  laboratory  must 
determine  the  method  detection  limit 
(MDL),  as  defined  in  appendix  B  to  part 
136  of  this  chapter,  at  which  it  is  capable 
of  detecting  VOCs.  The  acceptable  MDL 
is  0.0005  mg/1.  This  concentration  is  the 
detection  concentration  for  purposes  of 
this  section. 

(21)  Each  public  water  system  shalL 
monitor  at  the  time  designated  by  the 
State  within  each  compliance  period. 
***** 

(g)  For  systems  in  operation  before 
January  1. 1993,  for  purposes  of  initial 
monitoring,  analysis  of  the  contaminan'5 . 
listed  in  S  141.61(a)  for  purposes  of 
determining  compliance  with  the 
maximum  contaminant  levels  shall  be 

conducted  as  folows: 
***** 

(8)  Until  January  1. 1993.  the  State 
may  reduce  the  monitoring  frequency  in 
paragraph  (g)(1)  and  (g)(2)  of  this 
section,  as  explained  in  this  paragraph. 
***** 

4.  In  1 141.32.  paragraphs  (e)  (16).  (25) 
through  (27),  and  (e)(46)  are  added  and 
paragraph  (e)  (13)  through  (14)  are 
reserved  to  read  as  follows: 

§142.32    (Amended] 
*        •        •        •        • 

(e)  *  *  * 

(13}-{14)  [Reserved] 

(16)  Barium.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  barium  is  a  health 
concern  at  certain  levels  of  exposure. 
This  inorganic  chemical  occurs  naturally 
in  some  aquifers  that  serve  as  sources  of 
ground  water.  It  is  also  used  in  oil  and 
gas  drilling  muds,  automotive  paints, 
bricks,  tiles  and  jet  fuels.  It  generally 
gets  into  drinking  water  after  dissolving 
from  naturally  occurring  minerals  in  the 
ground.  This  chemical  may  damage  the 
heart  and  cardiovascular  system,  and  is 
associated  with  high  blood  pressure  in 
laboratory  animals  such  as  rats  exposed 
to  high  levels  during  their  lifetimes.  In 
humans.  EPA  believes  that  effects  from 
barium  on  blood  pressure  should  not 
occur  below  10  ppm  in  drinking  water. 
EPA  has  set  the  drinking  water  standard 
for  barium  at  2  parts  per  million  (ppm)  to 
protect  against  the  risk  of  these  adverse 


health  effects.  Drinking-water  that  meets 
the  EPA  standard  is  associated  with 
little  to  none  of  this  risk  and  ia, 
considered  safe  with  respect  to  barium. 
***** 

(25)  Aldicarb.  The  United  States 
Environmental  Proteolion-Agency  {EPAl} 
sets  drinking  water  standards «nd  has 
determined  that  aldicarb  is  a  health 
concern  at  certain  levels  of  exposure. 
Aldicarb  is  a  widely  used  pesticide. . 
Under  certain  soil  and  climatic 
conditions  (e.g..  sandy  soil  and  high 
rainfall),  aldicarb  may  leach  into  ground 
water  after  normal  agriculturel 
applications  to  crops  such  aa  potatoes  or 
peanuts  or  may  enter  drinking  water 
supplies  as  a  result  of  surface  runoff. 
This  chemical  has  been  shown  to 
damage  the  nervoua  syatemin 
laboratory  animals  such  aa  rats  exposed., 
to  high  levels.  EPA  has  sel  thcdrinking 
water  standard  for  aldicarb  jat  0.003 
parts  per  million  (ppm)  to  protect 
against  the  risk  of  adverse  health 
effects.  Drinking  water  that  meet*  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  is  considered  safe 
with  respect  to  aldicarb. 

(26)  Aldicarb  sulfoxide.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  aldicarb  sulfoxide 
is  a  health  concern  at  certain  levels  of 
exposure.  Aldicarb  is  a  widely  used 
pesticide.  Aldicarb  sulfoxide  in  ground 
water  is  primarily  a  breakdown  product 
of  aldicarb.  Under  certain  soil  and 
climatic  conditions  (e.g.,  sandy  soil  and 
high  rainfall),  aldicarb  sulfoxide  may 
leach  into  ground  water  after  normal 
agricultural  applications  to  crops  such 
as  potatoes  or  peanuts  or  may  enter 
drinking  water  supplies  as  a  result  of 
surface  runoff.  This  chemical  has  been 
shown  to  damage  the  nervous  system  in 
laboratory  animals  such  as  rats  exposed 
to  high  levels.  EPA  has  set  the  drinking 
water  standard  for  aldicarb  sulfoxide  at 
0.003  parts  per  million  (ppm)  to  protect 
against  the  risk  of  adverse  health 
effects.  Drinking  water  that  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  is  considered  safe 
with  respect  to  aldicarb  sulfoxide. 

(27)  Aldicarb  sulfone.  The  United 
Slates  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  aldicarb  sulfone  is 
a  health  concern  at  certain  levels  of 
exposure.  Aldicarb  is  a  widely  used 
pesticide.  Aldicarb  sulfone  is  formed 
from  the  breakdown  of  aldicarb  and  is 
considered  for  registration  as  a  pesticide 
under  the  name  aldoxycarb.  Under 
certain  soil  and  climatic  conditions  (e.g., 
sandy  soil  and  high  rainfall),  aldicarb 
sulfone  may  leach  into  ground  water 


after  normal  agricultural  applicationa  tQ> 
crops  such  as  potatoes  or  peanuts  or 
may  enter  drinking  water  supplies  as  a 
result  of  surface jrunofL  This  chemical- 
has  been  shown  to  damage 4he  nervous 
systemin.laboratory  animals  such  as 
rats  exposed  to  high  levels.  EPA  has  set 
the  drinking  water  standard  for  aldicarb 
sulfone  at  0.003  parts  per  million  (ppm) 
to  proteet  against  the  risk  of  adverse 
health  effects.  Drinking  water  that  meets., 
the  EPA  standard  is  associated  with 
little  to  none  of  this  risk  and  is 
considered  safe  with  respect  to  aldicarb 
sulfone<:. 
•        *        •        •        • 

(46)  Pentachlorophenol.  The  United 
States  Environmental  Protection  Agency 
(EPA>  sets  drinking  water  stenderd*«nd 
has  determined  thatpantachlorophenol 
is  a  health  concern  at  certain  lev«l» of 
exposure.  This  organic  chemical  is  used 
as  a  wood  preservative,  herbieide. 
disinfectant,  and  defoliant.  It  generally 
gets  into  drinking  ^water  by  runoff  into 
surface  water  or  leaching  into  ground 
water.  This  chemical  has  been  shown  to 
produce  adverse  reproductive  effects 
and  to  damage  the  liver  and  kidneys  of 
laboratory  animals  such  as  rats  exposed 
to  high  levels  during  their  lifetimes. 
Some  humans  who  were  exposed  to 
relatively  large  amounts  of  this  chemical 
also  suffered  damage  to  the  liver  and 
kidneys.  EPA  has  set  the  dnnking  water 
standard  for  pentachlorophenol  at  0001 
parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  wafer  that  meets  the 
EPA  standard  is  associated  wnth  little  to 
none  of  this  risk  and  is  considered  safe 
with  respect  to  pentachlorophenol. 
«        «        •        *        • 

5.  Section  141.50  is  amended  in  the 
table  by  adding  paragraphs  (8](15), 
(b)(4),  (b)(5),  and  {b)(6)  to  read  as 
follows: 

§  141.50    Itaxtmum  contaminant 
goals  for  organic  cttemicals. 

(a)  *  *  • 
(15)  Pentachlorophenol 

(b)  •  *  • 

Contanrxnam 


MCLG 
(mg/l) 


(4)  Aldicarb 

(5)  AKJicart)  suboxide . 

(6)  Aldicart  su!1one  . 


0  001 
0001 
0002 


6.  Section  141.51  is  amended  by 
adding  (b)(3)  to  read  as  follows: 
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§  141.51    Maxhnum  contaminant  l«v«l 
goals  (or  tnofgantc  contaminants. 

(b)  •  •  * 


Contammanl 


MCLG 

(mg/l) 


(3)  Banum... 


7.  Section  141.81  is  amended  by 
adding  paragraphs  (c)(2),  (c)(3),  (c)(4), 
and  (c)(16)  to  read  as  follows: 

}  141.61    Haxlmum  contaminant  teveis  for 
organic  contaminants. 


(c)  •   •   • 


CAS  No 


Cootammant 


(2)  116-(»-3    .       AWicart) 

P)  1646-87-3        AUicart)  suHoxide 
(4)  1646-87-4 AWicafC  soMooe 


MCL 

jmg/l] 


0  003 
0  003 
0  003 


CAS  No. 


^xyitarriinant 


MCI 

(mg.'l) 


i<6i8'86  5  Pemacniwoo'ieooi 


0001 


8.  St'Ction  141  62  is  amended  by 
adding  parasjraph  ib|!3|  tc  rpdd  as 
follows 

§  141.62    MaKimum  contaminant  l«vel«  for 
inorganic  contaminants. 


lb)  •   •   • 


Contamtnant 


MCL 

(mg/l) 


(3)  BanoTi 


PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS- 
IMPLEMENTATION 

1  The  duthur;t\  citd!;o.'-;  for  p.irt  142 
continues  So  reasi  !-,  f^ulcivvs. 


Authority:  42  U.S.C.  300g,  300g-l.  300g-2. 
300g-3,  300g-4.  300g-5,  300g-6.  300J-4  and 
300J-9 

2.  Section  142.82  is  amended  by 
redesignating  existing  paragraphs  (e), 
(f),  (g),  and  (h)  as  (f).  (g),  (h).  and  (i)  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

§  142.62    VariancM  and  axemptlons  from 
ttM  maximum  contaminant  lavais  for 
organic  and  inorganic  cf>emlcals. 


(e)  If  a  system  serving  fewer  than 
3,300  people  can  demonstrate  in 
accordance  with  criteria  published  by 
EPA.  that  none  of  the  treatment  methods 
identified  in  5  142.62(a)(9}-(36)  and 
§  142.62(b)  is  affordable,  the  system 
shall  be  eligible  for  a  variance  under  the 
provisions  of  section  1415(a)(1)(A). 
***** 
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POSTAL  SERVICE 

CtMngM  In  Certain  Postal  Rates,  Feet, 
and  MaH  ClaaaMcatlona 

AOCNCY:  Postal  Service. 

action:  Changes  in  domestic  rates,  fees, 

and  mail  classifications. 

■UMMAHY:  Pursuant  to  its  authority 
under  39  U.S.C.  3625.  the  Postal  Service 
is  implementing  the  changes  in  domestic 
postage  rates,  fees,  and  mail 
classiBcation  indicated  below. 
EPFtcnvi  DATt  February  3. 1991. 
worn  FUfrmcR  mromiATiON  contact 
lohn  Alepa  (202]  28a-2650. 
SUPPlXMtNTARY  INFOMMATION:  On 
March  6, 1990,  the  Postal  Service  filed, 
pursuant  to  chapter  36,  title  39,  United 
States  Code,  a  request  with  the  Postal 
Rate  Commission  for  recommended 
decisions  on  changes  in  rates  of  postage 
and  fees  for  postal  services,  and 
changes  in  the  Domestic  Mail 
Classification  Schedule.  An  explanation 
of  the  Postal  Service  proposals  and  an 
invitation  to  participate  in  Commission 
Docket  No.  R90-1  was  published  in  the 
Federal  Register  by  the  Postal  Rate 
Commission  on  March  15. 1990  (55  PR 
9792). 

On  January  4. 1991.  the  Postal  Rate 
Commission  issued  an  Opinion  and 
Recommended  Decision  in  Docket  No. 
R90-1.  In  its  Recommended  Decision  the 
Commission  reoommendad  changes  in 
permanent  rates-of  postage  and  fees  for 
domewticpostal  services,  and  changes  in 
mail  classification. 

In  a  decision  adopted  on  January  22, 
1991.  the  Govecnora  of  the  Postal  Service 
allowed  certain  of  the  ConmiiaBion's 
recommended  changes  in  rates,  fees, 
and  mail  classifications  to  take  effect 
under  protest.  The  Governors  ordered 
these  changes  into  effect  on  a 


rrpennanent  basis,  pursuant  to  39  U.S.C. 

•.  3625.  Also  on  January  22, 1891.  the  Board 
of  Governors  determined  tliet -these 
changes  would  become  effective  at  12:01 

a.m.  on  February'  3, 1991.  (The 
Governors  decision,  the  record  of  the 
Commission's  hearings,  and  the 
Commission's  Opinion  and 
Recommended  Decision  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  The 
Governors'  decision  and  the 
Commission's  Opinion  and 
Recommended  Decision  are  available 
for  inspection  in  the  Library  at 
Headquarters.  United  States  Postal 
Service.  475  L'Enfant  Plaza  West  SW. 
Washington,  DC  20260-1641). 

In  accordance  with  these  actions  by 
the  Governors  and  the  Board  of 
Governors,  the  Postal  Service  hereby 
gives  notice  that  the  rate,  fee.  and 
classification  changes  Hsted  below 
become  effective  at  12:01  a.m.  on 
Februarv'  3,  1991. 

Authority:  39  U.S.C  Vn[d],401.  403.  404, 
3621.  3625.  3626. 
Stanley  F.  Mires, 

Assistant  General  Counsel,  Lagislattve 
Division. 


Rate  Schedule  100. 
Mail 


-First-Class 


Mad  type  and  postage  rate  jnit 


Letters 
Monfirsson: 
First  ounce: 

Basic 

2'P  +  4 

Nonaunctard  Surct^arge. 

AdditKXiai  ounce 

Presort  ' 
First  cxince: 
3  and  5  Dig(t»: 
Basic  


Rate  > 
(cents) 


29 
^f  27  6 

10 
«23 


J        24.8 


Rate  Schedule  100.— First-Class 
Mail— Continued 


MaH  type  and  postage  rate  unit 


ZIP+4 

Pre-baroode— 3  Dtgrt.. 
Pre-barcode— 5  Digit.. 

Carrier  Route ' 

Nonstandard  Surcharge 

•Additional  ounces 

Cards: 
Nonpresort 

Basic 

ZIP  +  4 

Pre-barcode 

Presort 
3  and  5  Digit:  • 

Q^gjg , 

ZIP  +  4 

Pre-barcode— 3  Digit 

Pre-t>arcode— 5  Digit... 
Gamer  Route ' 


flate' 
(cents) 


•24.2 

23.9 

23.3 

23 

5 

•23 


19 
i»18 

•17.7 


17 
•  16.4 
16.1 
15.5 
15.2 


'  The  5-digft  presort  rate  applies  only  to  each 
piece  0I  a  group  of  ten  or  more  pieces  destined  tor 
the  same  5-DigH  ZIP  Code  or  each  piece  of  a  group 
ot  50  or  more  pwces  destined  lor  the  same  3-Digit 
ZIP  Code.  The  lower  earner  route  rate  applies  only 
to  mail  presorted  to  earner  route,  with  a  minimum  ot 
10  pieces  per  route.  A  mailing  fee  of  $75  must  be 
paid  once  each  year  at  each  office  of  mailing  by  any 
person  »»ho  mails  presorted  First-Oass  Mail.  The  fee 
for  mailers  allows  usage  of  either  or  both  of  these 
rates. 

•  Nonpresorted  ZIP-t-4  mail  must  be  property  pre- 
pared and  submitted  in  mailings  of  at  teast  250 
pieces. 

•  ZIP -1-4  mail  must  be  properly  prepared  and  sub- 
mitted in  a  single  mailing  of  at  least  250  pieces, 
except  wtiere  ttie  presort  minimum  of  500  applies 
ZIP  +  4  rates  are  not  availble  for  carrier  route  presort 
mail. 

•  Rate  applies  ttirough  1 1  ounces.  Heavier  pieces 
ar^aubject  to  Pnonty  Mail  rates. 

•for  presorted  mailings  weighing  more  than  2 
ounces,  subtract  4.2  cents  per  piece. 

•  Mail  presorted  to  ZIP  Code  and  prepared  In 
mailings  of  500  pieces  or  more  as  prescribed  by  the 
Pofttfll  Sdfvicfi 

'  Mail  presorted  to  carrier  route  and  prepared  in 
mailings  of  500  pieces  or  more  as  prescribed  by  the 
Postftl  Sd^ico 

•  r4onpresorted  and  pre-barcoded  cards  must  be 
property  prepared  and  submitted  in  mailings  of  at 
least  250  pieces. 


Rate  Schedule  103.— Priority  Mail  * 

Weight  not 
exceeding 
(pounds) 

Ul.2,3 

Zone  4 

Zone  5 

2one6 

Zone  7 

Zone  8 

1 

2.90 

^90 

4.10 
4.66 
5.4S 
5.55 

5.70 
5.90 
6.10 
6JS 
6.75 
7.15 
7.50 
7.90 
6,30 
6.70 
9.10 

2.90 
2.90 
4.10 
4.65 
5.45 
5.75 
6.10 
6.50 
7.00 
7.55 
6.05 
6.55 
9.10 
9.60 
10.10 
10.65 
11.15 

2.90 

^90 

410 

485 

5.45 

6.10 

6.70 

7.30 

7.06 

855 

9.20 

9.80 

10.40 

11.06 

11.66 

12.30 

1^90 

2.90 

2.90 

4.10 

4.65 

5.45 

685 

7.55 

8,30 

9.05 

9.80 

•  10.55 

11.30 

12.05 

12.80 

13.55 

14.30 

15.05 

2.90 
2.90 
4.10 
4.6S 
5.45 
7.65 
8.50 
9.40 
10.25 
11.15 
12.05 
12.90 
13.80 
14.65 
15.55 
16.45 
17.30 

2.90 

3     

2J0 
4.10 

4 

5  ..™ 

6             

4.66 
5.45 

6.60 

7 „ 

8 

9           

6.65 

10.70 
11.78 

10 

1^60 

1 1                 

13.60 

12 _ 

13 „.. 

14 .._ 

16 

-  14.65 
15.90 
16.95 
18.00 
19.05 

17 _.... 

20.10 
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Rate  Schedule  103.— Priority  Mail  •—Continued 


Weight  not 
exceeding 
(pounds) 


18.. 
19.. 
20.. 
21.. 
22. 
23. 
24. 


2S... 
26... 
27_.. 
26.... 
29  .~ 
30.... 
31 .... 
32.... 
33  .„ 
34.... 
35.... 
36... 
37 ._ 
36... 
39... 
40... 
41... 
42... 
43„. 
44... 
45... 
48... 
47... 
48... 
49... 
SO... 
51... 
52... 

53... 

54... 

55... 

56.. 

57.. 

58.. 

59.. 

60.. 

61.. 

62.. 

63.. 

64.. 

65.. 

66.. 

67.. 

68.. 

69.. 

70.. 


L,1A3 


9.50 
9.90 
10.30 
10.70 
11.10 
11.50 
11.90 
1230 
12.70 
13.10 
13.50 
13J0 
14.30 
14.70 
15.10 
15.50 
15.90 
16.30 
16.70 
17.10 
17.45 
17.65 
18.25 
18.65 
19.05 
19.45 
19.85 
20.25 
20.65 
21.05 
21.45 
21.85 
22.25 
22.65 
23.05 
23.45 
23.85 
24.25 
24.65 
25.05 
25.45 
25.85 
26.25 
26.65 
27.05 
27.40 
27.80 

28  20 
28.60 

29  00 
29.40 
29  80 
30.20 


Zone  4 


11.65 
12.20 
12.70 
13.25 
13.75 
14.25 
14.80 
15.30 
15.80 
16.35 
16.86 
17.35 
17.90 
18.40 
18.95 
19.45 
1B.95 
20.50 
21  00 
21.50 
22.05 
22.55 

23  05 
23.60 

24  10 
24.60 
25.15 

25  65 
26.20 
26.70 
27.20 
27.75 
28.25 
28.75 
29.30 
29.80 
30.30 
30.85 
31.35 
31.90 
32.40 
32  90 
3345 
33.95 
34.45 
35.00 
35.50 
38.00 
36.55 
37.05 
37.55 
38.10 
38.60 


Zor>e  5 


Zone  6 


Zone? 


Zone  8 


13.55 

15.80 ; 

18.20 

21  10 

14.15 

16.50 

10.06 

22  15 

14  75 

17.25 

19.96 

23  20 

15.40 

18.00 

20J6 

24  25 

16.00 

18.75 

21.70 

25  30 

16.65 

1950 

22.80 

26  35 

17.25 

20.25 

23.45 

27  40 

17.90 

21.00 

24  J6 

28  45 

18.50 

21  75 

2&2S 

29  45 

19.10 

22.50 

28.10 

30  50 

19.75 

23.25 

27.00 

31  55 

20  J5 

2400 

VM 

32  60 

21.00 

2475 

28.75 

33  65 

2160 

25  50 

29.66 

3-170 

22.20 

26.20 

30.50 

36  75 

22.85 

26  95 

31.40 

36  75 

23  45 

27  70 

32.25 

37  80 

24.10 

2845 

33.15 

38  85 

24.70 

29.20 

34.05 

39  90 

25.35 

29  95 

34.90 

40  95 

25  95 

30  70 

35.80 

42  00 

26.55 

31.45 

36j66 

43  05 

27.20 

32.20 

37.56 

44  05 

27.80 

32  95 

3845 

45  10 

28.45 

33.70 

39.30 

4615 

29  05 

34.45 

40.20 

47  20 

29.65 

3515 

41X)6 

48  25 

30.30 

35.90 

41J6 

49  30 

30  90 

36.65 

42.85 

50  35 

31  55 

37.40 

43.70 

51  35 

32.15 

38.15 

44.60 

52  40 

32.80 

38.90 

45.46 

S3  45 

33.40 

39.65 

46.35 

54  50 

34.00 

40  40 

47  JH 

55  55 

34.65 

41.15 

48.10 

56  60 

35.25 

41.00 

49.00 

57  65 

35.90 

42.65 

49.85 

58  65 

36.50 

43.40 

50.75 

59  70 

37.15 

44.15 

51.65 

60  75 

37.75 

44.86 

52-50 

61  80 

38.35 

45.60 

53.45 

62  85 

39  00 

46.35 

54.25 

63  90 

39  60 

47.10 

56.15 

64  95 

40.25 

47.65 

56.05 

65  95 

40.85 

48.60 

56.90 

67  00 

41  45 

49.35 

57.80 

68  05 

42.10 

50.10 

58.65 

69  10 

42.70 

50A5 

59.55 

70  15 

43  35 

51.60 

60.45 

71  20 

43.95 

52.35 

61.30 

72.25 

44.60 

53.10 

62.20 

73  25 

45.20 

53.60 

63.05 

74  30 

45.80 

64.55 

63.95 

7535 

« f^otds: 

1.  The  2-poond  rate  is  charged  for  matter  sent  in  a  "flat  rate"  envelope  provided  by  the  Postal  Service 

i  P^|^SnSfKi'lS.S°?f  .1  least  300  p«ce.  and  meetmg  applicable  Postal  Service  regulations  for  presorted  Pnorrty  Ma-  recer««  .  lOcant  pe.  p.^.e 

'^Texception:  Parcels  weighing  less  than  15  pounds,  measunng  over  84  inches  in  length  and  grth  combined,  are  chargeable  *«  a  m«mum  rate  ,>^  to  ma!  tor 
a  15-pound  parcel  for  the  zone  to  wf«ch  addressed. 


Rate  Schedule  200.— Second-class 
Mail  Regular  Rate  Publications, 
Outside  County  » * 


Postage 
rate  unit 

Rate' 
(cents) 

Per  Pourxt 

Norwdvertising  Portion 

Adverti«ng  Portion: 
Oelivwv  Office  • 

Pound 

Pound 

Pound 

PoutkJ 

Pound 

Pound 

14.7 
16.8 

SCF» 

1&2 - 

3        

17.8 
196 
20.4 

4 „ 

22.4 

Rate  Schedule  200.— Second-class 
Maiu  Regular  Rate  Publications. 
Outside  County  >  '—Continued 


Rate  Schedule  200— Second<;lass 
Mail;  Regular  Rate  Publications, 
Outside  County  '  *— Continued 


Poetage 
rate  unit 

Rate' 

(cents) 

5 

7 - 

Science  of  Agriculture: 
DeHverv  Office 

Pound 

Pound 

Pound. — 
Poufid 

Pound 

Pound 

Pound.. — 

258 
292 
33.2 

367 

12.0 

SCF 

1  4  2 

12.3 
14.1 

Postage 
rate  unii 


Rate  ' 

(centE) 


Per 


9r  Piece:  Less  Editorial 
Factor  of  0.06«  per  each 
1%  of  Editorial  Corv 
tent'» 
A— Required 

tion*. 

B— Presorted     to     3-d 
city  /  5-dKjrt 


Prepara-    Piece 


Piece. 


ia  1 
15.8 


-»r8618 
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Rate  Schedule  200— Second-ciass 
Maiu  Begular  Fate  Pubucations. 
0UTS4DE  County  '  '—Continued 


Postage 
rat*  unit 


Rata* 
(cants) 


C— Preaortad  laCamer 

Pieca 

11  9 

Routa 

Diacounts: 

Praparad  to  Oatnary 

Pieca 

1.4 

CtficaV 

Praparad  to  SCF  • 

Pieca 

.9 

12S  PCM  Walk  SaqV. 

Piaca..- 

.5 

Saturation' — 

Pieca 

1.5 

Automation     Diaaounts 

for  Automation  CofT>- 

patjbta  Mail  > 

From  Raqurad: 

ZlP+4. 

Piece 

0.9 

Prabarcoda. 

Piece 

19 

From  3/5  Digrt: 

ZIP  +  4 _ 

Piece 

0.4 

3-OigM     Prabar- 

Piece  

1.1 

coda. 

5-Oigit     Prabar- 

Piece  „. 

1  9 

coda. 

■  The  rata*  n  ttw-adMdule  also  apply  to  oommin- 
gled  nonaubacriber,  noo-faquester.  complimentar,', 
tm  sample  coptea  'in  excesa  of  10  percent  aHow- 

>-  anoa    In    ragutir-rala^  -rxxiprofit    and    classroom 

.  -tcecond-ctaa*  mail. 

*  Ratea  do  not  appty  I*  otherMse  regular  rata  mail 
that  qualifiea  for  th*  IrvCounty  rates  m  Odiadule 
201 

*  Oarges  are  coniputsd  by  adding  tfie  appropriate 
par  piece  charge  to  tha  sum  of  the  nonadvertising 
-portion  and  the  ailirwiiaiiig  portion,  as  applicable 

*  Appkaa  to  carrier  fama  (vx^luding  1 25-pieee  walk 
-c,-jaquanc*  arxt  sattMian)  maM  dattvered  wittvn  tt>e 
-^"t  'delivery  area  of  the  oigkiating  poat  office 

*  AppNaa  to  mait  Mmared  wrthm  the  SCF  area  of 
the  ongnating  SCP  office. 

*  MaM  preaortad  to  S^diglt  (other  than  3-digit  city), 
SCF,  stataa.  or  mo«d  states. 

*  For  walk  seoeeneed  mail  In  batches  of  125 
pieces  or  nxxe  nonr  carrier  route  presorted  mail. 

*  Appfcable  to  satanlton  mail  from  earner  route 
••  -presorted  maH. 

*  For  automation  aompatible  mail  meeting  applica- 
ble Postal  Service  Regulations. 

■°  For  postage  cakailations,  multiply  the  editorial 
percent  content  by>  tN* -factor  and  subtract  from  the 
■ppkcable  piece  rate. 

Rate  Schedule  201  —Second-class 
Mail;  In-County 


Rate 
(cents) 


Pound  Rates: 

Gerwral 

Olivary  Office  ' 

Piece  Rates: 

Raqui's*  f^asort 

Carrier  Route  Presort 

Piece  Discounts: 

Delivery  Office  « _. 

125  pcOT  Walk  Sea* 

Sakmion _ 

Automation   0«couets   ior 

Compatfcle  Mail  • 
rrom  Requred: 

ZlP-»-4 

»-OlgN  Prabarcoda  „_. 


Automation 


11  8 
10.6 

7.7 
4.0 

0.3 
0.5 

07 


0.4 

1.7 


■  Applicabie  only  to'ihe  po«Ml  charge  of  carrier 
routa  (Inckiding  125-pMce  walk  aaauanca  and  satu- 
ration) prsaorted  pieoa»  to  be  daavend  within  the 
delivery  area  of  the  originating  post  office. 

■  Applicable  only  to  carrier  preaorted  pieces  to  be 
delivered- «Mtnin  (he  delwary  are*  of  Vie  originating 
post  office. 

■Appkcabta  only  lo  batches  al  125  or  mors 
peces  from  carrier  prsaorted  pieces. 


*  For  automaben  compatitjia  pteeas  meetng  appli- 
cable Postal  Service  regulations 

Rate  Schedule  202 —Publications  of 
Authorized  Nonprofit  Organiza- 
tions, Outside  County 


Postage 

Rate' 

rate  unit 

(cenu) 

Per  Pound 

Nonadvertising  Portion 

Pound 

10  6 

Advertismg  Portxyi: 

Detivery  Office  • 

Pound 

12.0 

S  OF  '           

Pound 

Pound 

12.3 

14  2._     -... 

14.1 

."» 

Pound 

15.1 

4       ,       , 

Pound 

177 

A                         , 

Pound    .... 

21  7 

e 

Pound 

25.8 

7 _.           

Pound 

30.8 

8      

Pound 

350 

Per    Piece:    Lees    Editona) 

factor  of  0.035(  per  each 

1  %  of  EtWonai  Content  • 

A— Required     Prepara- 

Piece  

16.9 

tion* 

B— Presorted    lo    3-d 

Piece. 

12.6 

crty/5-digit 

C— Presorted  to  Carrier 

Piece _.. 

88 

Route. 

Discounts 

Prepared  to  Delivory 

Piece 

0.5 

Office' 

Prepared  to  SCF 

Piece 

0.3 

125  pees  Walli  Seq  • 

Piece 

0.2 

Saturation' 

Piece „., 

0.7 

Automation     Discounts 

for  AuSomation  Com- 

patible Mail  • 

From  Flequired: 

ZIP-f4 „... 

Piece..    ._ 

0.7 

Prabarcoda 

Piece J 

1.7 

From  3/8  Digit 

ZIP-f4 

Piece.     „ 

0.4 

3-Otgit      Prebar- 

Piece 

1.0 

oode 

5-Oigrt      Prebar- 

Piece 

1.7 

code 

■  Charges  areeomputed  by  adding  the  appropriate 
per  piece  charge  to  l^ie  sum  of  the  nonadvertistng 
portion  and  the  adverting  portion,  as  applicable. 

•  Applies  to  camer  route  (including  126-piece  walK 
sequence  and  saturation)  presort  mail  delivered 
wittiin  the  duliyeiy  area  of  the  ongimtmg  post  office. 

'  Applies  to  mail  delivered  within  the  SCF  area  of 
the  originating  SCf  office 

•  Mail  presorted  3-digit  (oftier  than  3.<ligit  city), 
SCF,  states,  or  maed  states. 

•  For  walk  sequenced  mail  in  batches  of  125 
pieces  or  mora  from  carrier  routa  presorted  mail. 

'  Applicable  to  saturation  mail  from  earner  route 
prasorted  mail 

'  For  automation  compatitjie  mail  meeting  applica- 
ble Poatal  Servica  FtegulatKms 

•  For  postage  cateulation.  rnultipiy  the  editorial 
percent  content  tiy  the  factor  and  subtract  from  the 
applicable  piece  'ate 

■Rate  Schedule  203.— Classroom 
Publications,  Outside  County 


Postage 
rate  unit 


Rate  > 
(cents) 


Per  Pound: 

f^onadvartang  Portion ,  Pound... 

Advertising  Portion 


10.6 

12.0 
12.3 
14.1 
15.1 
17.7 


Rate  Schedule  203.— Classroom  Pub- 
ucations, Outside  County— Contin- 
ued 


Postage 

Rate' 

rate  unit 

(cents) 

5..- 

Pound 

21.7 

6    _ 

Pound 

25.8 

7.._. 

Pound 

30.8 

Pound 

35.0 

Por  Piece:    Less   Editorial 

factor  0*  0.035*  per  each 

1  %  ol  Editorial  Content  • 

A-~Requirad     Prepara- 

Piece  

16.9 

tion* 

B— Presorted     to     3-d 

Piece 

lie 

crty/5-digrt. 

C— Presorted  to  Camer 

Piece 

88 

Route 

Discounts: 

Prepared    to    Deliver 

Piece 

0.5 

Office* 

Prepared  lo  SCF 

Piece 

0.3 

125  pees  Walk  Seq.*.. 

Piece 

0.2 

Satoration ' 

Piece 

0.7 

Automation     Oscounts 

lor  Automation  Com- 

patible Mail  * 

From  Required: 

ZIP-i-4 

Piece 

Piece 

0.7 

Prebarcode 

1.7 

From  3/5  Digit 

ZIP -(-4 

Piece 

0.4 

3-Digit      Prebar- 

Piece  

1.0 

code. 

5-Digit      Prebar- 

Piece  

1.7 

code 

■  Charges  are  computed  by  adding  the  appropnate 
per  piecs  charge  to  ttie  sum  of  tfie  nonadvertising 
portion  arid  the  advertising  portoon,  as  applicable. 

♦Appliet  to  mail  delivered  within  the  delivery  area 
of  tha  originating  post  office. 

•  Applies  to  mail  delivered  within  the  SCF  area  of 
ttie  onginating  SCF  office. 

•  MmI  presorted  to  3-digit  (other  than  3-digil  city), 
SCF,  states,  or  mixed  states. 

•For  walk  sequenceo  mail  In  batches  of  125 
pieces  or- more  from  carrier  route  presorted  mail. 

^  Applicable  to  saturation  mail  from  carrier  route 
presorted  mail. 

'  For  automation  compatible  mail  meeting  applica- 
ble Postat  Sennce  Regulations. 

•  For  postage  cakxilation,  multiply  ttie  editorial 
perowit  content  by  this  factor  and  subtract  from  the 
applicable  piece  rate. 

Rate  Schedule  300.— Thiro-Class 
Mail:  Single  Piece 


Singia  piece: 

1  ourK» 

2  ounces — 

3  ounces 

4  ounces 

6  ounces 

8  ounces 

1 0  otmces - 

12  ourx»s _ 

14  ounces 

1 6  ounces 

Nonstandard  surcharge  * 

Keys  and  idsntiflcatiorv  devices: 

First  2  ounces. 

Eacfi  addilionol  2  ounces 


Rate' 
<cents) 


29 

52 
75 
96 

121 
133 
144 
156 
167 
179 
10 

92 

51 


for  which  the  piece  quaMles,  the  applcable  kjwar- 
tourth<lass  rats  Is  charged. 
'  AppHM  only  to  pipces  weighing  J  ounce  or  less. 

Rate  Schedule  301 .— Third-Cia$s. 
Mail:  RE6ULAR  Bulk  > 


Piece 

rats 

(cents) 


Lettat^ain: 

Piece  (ste — ->>- 

DIsoQuats  (per  pipc^ 
Destination  arky 

BMC 

SCF 

DoKvery  ofltoa  ^.t 
Preaert  level: 

3/5  digit 

Camer  route.. 

Saturation.; 

Autoanation:  * 
ZIP -1-4  « 

Basic _.._ 

3/5  digit* 

Barcode* 

Bask: 

3H*gtt ' 

S^Jigtt  • 

Norvtsttsf  size: 

Piece  aate* 

Discounts  (per  piece; 

Oestmattortortry: 

dMQ^  ......  w*«—<* 

SCF 

Delivery  pflice* 
Presort  level: 

3/5  {figit. 

Canier  route 

Saturatton.. 

Pound  rate:* 
Pound  rate  plus  per 

rate.., 

Discounts: 
Destirwtion     entry 
pound): 
BMC 


I): 


piece 
(per 


19.8 


1.2 
1.7 
2.2 

3.3 
6.7 
7.4 


0.9 
0.4 

1.9 
1.1 
1.9 

23.3 


1.2 
1.7 
2.2 

4.6 

9.1 

10.6 


10.9 


Pound 

Rate 

(cental 


RATESCMEOOLH  3et.»-THIRD<XA88 

Maiu  Rebuuar  Buck  '—Continued 


SCF 

Deayery  office  I 

Preaoct  level  (psTv  piece): 
3/5dK)it. 


Pound 

rats 

(cen«. 


8.1 

10.4 


Carrier  route- 
Saturation — . 


4.6 

9.1 

10.6 


Rate  Schedule  302.— Thir>Ccass 
Mail:  fs»ONPBOFrr  Bulk  >— Continijed 


Piecd 
ratK 

(car  its) 


12- 


>A  tae  of  $75.00  nuBt  be  peid„OTce  each 
month  osctod  tor  eoch  bt*  mailing  pamrt- 
•Applies  only  to  carrier  route  presort  and  satiira- 

•Forlrtter  siza  pi«*s  meeting  appScable  Postal 
Servic*  (sgulations. 

*  Among  ZIP-i-4  and  barcode  disoounts.  only  ens 
dtocouMmay  be  appM<-.  u.  ^     o/c*-i. 

•Deducted  from  othenmae   appkcabie   3/5-4git 

•  MaRer  pays  either  «ie  piece  or  the  pound  rate. 

whicl)ew«r«  higher. 

Rate  Schedul£  302.— Twird-Class 
Mail  Nonrrofit  Bulk  » 


60.0 


5.8 


Letter  size: 

Piece  rate — 

Discouots  (per  piece): 
Desttaatton  entry; 

BMt/ ,.w.*-»«n 

SCF -. 

Delivery  office  •_ 
Presort  level: 

3/5  digit 

Carrier  route__. 

Saturatkxi 

Automation:  * 

ZIP-f4:« 

Basic 

3/5  digit* 


11.1 


1.2 
1.7 
2.2 

1.3 
3.7 
4.0 


0.7 

0.4 


Barcode;* 

Pjini^  ......^ igii 

3-dwt  * 

5-digit  • 

Non-letter  size: 

Piece  rate  • - 

Osoounts  (per  piece): 
Desllnatkxi  entry. 

SCF.. 

Delivery  office  • 

Preaort  Level: 

3/5  digit 

Carrier  route 

Saturatton 

Pound  rate:' 
Pound  rate  pkA  per  piece 

rate 

nscounts: 

Destinatkyi    emry   (per 
pound): 

BMC _ 

SCF 

Dekvery  office » 

Prenort       level       (par 
piece): 

3/5  digit 

Ciarrler  route 

Saturation 


1.7 
1.0 
1.7 

12.5 


1.2 
1.7 
2.2 


Pound 

rate 

(cants) 


4.5 

S.2 


54 


1.4 
4.5 

5.2 


34.1 


5.8 

8  1 

10.4 


'  A  fee  of  S75.00  must  be  paid  once  eacti  12- 
month  penod  for  each  bulk  tnaiitno  permtl 

» /kppkes  only  to  camer  route  presort  and  satura- 
tkxi man 

*  For  letter  size  pMces  meeting  applicable  Postal 
Service  reguietana. 

« /krrxwg  ilP-i-4  and  barcode  diacounts.  only  one 
discount  may  be  apphed.  ,„^_ 

» Deducted  from  otherwise  appiirjhie  3/5^iga 
rate. 

*  Mailer  pays  either  the  piece  or  the  pound  rate, 
whKtiever  •  h^her. 


Rate  Schedule  400.— Parcel  Post  Rates 


■  When  the  postage  rate  computed  at  the  single 
piece  third-dass  rate  is  -higher  than  the  rate  pre- 
scribed in  ttw  oonaspondng  Jourttvciaas  category 


Weight  not  exceedkig  (pounds) 

Local 

Zones  1/2 

Zones 

Zone  4 

Zone  5 

Zonae     1 

Zone  7 

Zones 

2 - — 

4 

5 _ 

2.12                 2.19 
Z19                 2.29 
2.25                 2.39 

2.31  2.49 
2.38                 259 
2.44                 2.68 
2.50                 2.78 
i57                 2.88 
2.63                 2.98 
Z69                 3  08 
2.76                 3.18 
2.80.                3  25 
2.85                 3.32 
2.89                 3.38 
Zn                 3.43 
2.97                 3.48 
3.01                 3.53 
3.05                 3.58 
3.0S                 3  63 
3.12                3.68 
3.1S                 3.72 
3.  IS                 3.77 
3.22                 3.81 
3.25-                3.85 
3.2S                 389 

3.32  3.93 

^32 

2.49 

2.65 

2.81 

2.98 

3.14 

3.31 

3.47 

363 

3.8& 

3.96 

4.08 

4.19 

4.28 

4.36 

4.44 

4.51 

459 

4.65 

4.72 

4.79 

4.85 

4.91 

4.97 

5.03 

5.09 

2.46 
2.70 
2.94 
3.17 
3.41 
3.65 
3.89 
4.12 
4.36 
460 
4.83 
4.99 
5.16 
5.27 
5.39 
5.49 
5.60 
5.69 
5.79 
5.88 
6.97 
6.05 
6.13 
6.21 
6.29 
6.36 

2.74 
3.12 
3.50 
3.88 
4.26 
4.64 
5.02 
5.40 
578 
6.16 
654 
679 
7.04 
7.23 
740 
7.56 
772 
787 
801 
815 
8.28 
8.40 
8.52 
8.64 
8.76 
8.87 

2.85 

3.54 

4.06 

4.58 

510 

5.62 

6.14 

6.67 

719 

7.71 

8.23 

8.57 

8.92 

9.17 

9.40; 

9.62: 

9.83 

10.03  J 

10-22  J 

10.40 

10.57 

10.74 

10.90 

11.05 

11.20 

11.35 

2.85 

4.00 

4.35 

5.20 

6.33 

706 

778 

8.51 

9.24 

997 

10  99 

11.17 

11.63 

11.99 

12.31 

1^61 

12.90 

13  17 

1343 

13.68 

13.91 

14.14 

14.36 

14.57 

14.77 

14.97 

285 
405 

460 
540 

6 

7                             „_„     „ .. 

8  55 
960 

8                    ._,        ..       ™...__ 

10.85 

9 

10    ^ „ „..,... - 

11.70 
1^79 

1 1 

12               .   ....         — 

13.75 
14.80 

13                     .„„._ _.    . .   

15.83 

14 .     

15 ...         - 

18.9© 

17.99 
1900 

IS                  ....      

17                                                      

19.9T 

18 

19                                        .„ ^ 

20  38 
20.83 

20                                                   u 

21.26 

21 . 

22                     J ■>„ r — 

21.66 
22  05 
22  43 

23 ...„ 

24 

25                                                      11     u 

22.78 
2313 

26 — 

27.... „.             

23  46 

23  78 

3620 
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Rate  Schedule  400  —Parcel  Post  Rates— Continued 


Wsighl  not  tacosMSng  (pounds) 

Local 

Zones  1/2 

Zone  3 

Zone  4 

Zona  5 

Zona  6 

Zone7 

Zona  8 

28 

3.35 

3.97 

5.14 

6.44 

8.97 

11.49 

15.16 

2409 

29                                               , 

3J8 

3.41 

4.01 
4.06 

5.20 
5.25 

6.51 
S.S8 

9.08 
9.18 

11.63 
11.76 

15.34 
1552 

24.39 

30 - 

24.68 

31 _   „ .. 

3.44 

3.47 
3.50 

409 
413 

417 

5.30 
5.36 

5.41 

8.6S 
6.71 
6.78 

9.26 
9.37 
9.47 

11.89 
12.01 
1i14 

15.69 
15.86 
16.02 

24.96 

32                                                     

25.23 

33.                                                       

25.50 

3.53 

4.20 

546 

6.84 

9.56 

12.26 

16.18 

25.75 

35 ._ - -.. 

3.58 

4.24 

551 

6.91 

9.65 

12.37 

16.34 

26.01 

36 —    -      

3.59 

4.28 

555 

6.97 

9.74 

12.49 

16.49 

26.25 

3.62 

4.31 

560 

7.03 

9.82 

12.60 

16.64 

2649 

38 

3.8S 

4.35 

565 

7.0S 

9.91 

12.71 

16.79 

26.72 

39 __ - 

3.68 

438 

5.69 

7.15 

999 

12.81 

16.93 

26.95 

40 .. 

3.71 

442 

5.74 

7.20 

10.07 

12.92 

17.07 

27.17 

3.74 

4.45 

578 

7.26 

1015 

13.02 

17.20 

27.39 

42 

3.77 

446 

583 

7.32 

10.23 

13.12 

17.33 

27.60 

43            _                 _                          

3.79 

4  52 

587 

7J7 

10.31 

13.22 

17.47 

27.81 

44 

3.82 

455 

592 

7.43 

10.38 

13.32 

17.59 

28.01 

45  ._ - _ 

3.85 

458 

596 

7.48 

10.48 

13.41 

17.72 

28.21 

3.88 

462 

600 

7.53 

10.53 

13.51 

17.84 

28.41 

47                  .           _„ _          

3.91 
3.93 

465 
468 

604 
6.09 

7.58 
7.64 

10.60 
10.67 

13.60 
13.69 

17.96 
18.08 

28  60 

48 _..     

28.79 

49 

3.96 

4.72 

613 

7.69 

10.74 

13.78 

18.20 

28.97 

50 

3.99 

4.75 

6.17 

7.74 

10.81 

13.87 

18.32 

29.15 

51 

4.02 

4.78 

621 

7.79 

10.88 

13.95 

16.43 

29.33 

5?                                

4.04 

4.81 

6.25 

7.84 

10.95 

14.04 

16.54 

29.51 

53 - 

4.07 

4.84 

6.29 

7.89 

11.01 

14.12 

18.65 

29.68 

54 _ 

4.10 

4.87 

6.33 

7.93 

11.08 

14.21 

18.76 

29.85 

55     ._ _     ~ 

4.12 
4.15 
4.18 

4.91 
494 

4  97 

6.37 

641 
644 

7.98 
8.03 
6.08 

11.15 
11.21 
11.27 

14.29 
14.37 
1445 

18.86 
18.97 
19.07 

30.02 

58                     _ _ „. 

3018 

30.34 

58 

4.20 

500 

648 

8.12 

11.34 

14.53 

19.18 

30.50 

59 „ - .. 

4.23 

503 

652 

8.17 

1140 

14.61 

19.28 

30.66 

80 

4.26 

506 

656 

8.21 

11.46 

14.66 

19.38 

30.81 

e^ _ _ _ _ 

4.28 

509 

659 

8.26 

11.52 

14.76 

19.47 

30.97 

62 

4.31 

5.12 

663 

8.30 

11.56 

14.83 

19.57 

31.12 

83  ._ _ 

434 

5.15 

6.67 

8.35 

11.64 

14.91 

19  67 

31.27 

64 _   ._ 

4.38 

5.18 

6.71 

8.39 

11.70 

14.98 

19.76 

31.41 

66 _ 

4.39 

5.21 

6.74 

8.44 

11.76 

15.05 

19.86 

31.56 

88.._ „ 

4.42 

5.24 

6.78 

8.48 

11.81 

15.13 

19.95 

31.70 

67 ._ „„ 

4.44 

5.27 

6.81 

8.52 

11.87 

15^ 

20.04 

31.84 

68    _ _ 

4.47 
4.49 

5.30 
5.33 

6.85 
6.89 

8.57 
8.61 

11.93 
1196 

15.27 
15.34 

20.13 
20.22 

31.98 

69 - „   _ 

32.12 

70   - „   

452 

5.36 

6.92 

865 

1^04 

, 

.15.41 

20.31 

32.25 

NOTES: 

1.  For  Mra-SMC  parcals.  deduct  27  cants 

2.  For  nocnacfwiabie  Intar-BMC  parcels,  ada  $1.50 

3.  For  each  p)cta4>  Mop.  add  $4.50 


Rate  Schedule  401— Parcel  Post:  Destination  BMC/ASF  Service  ' 


Walghi  not  aKceedIng  (pounds) 

Zones  1/ 
2 

Zone  3 

Zone  4 

Zones 

WetgM  not  exceeding  (pounds) 

Zones  1/ 
2 

Zone  3 

Zone  4 

Zone  5 

2    ._ 

1.74 
1.84 
1.93 
2.02 
212 
2.20 
2.29 
239 
Z*6 
2.57 
2.67 
2.73 
2.80 
2.85 
Z90 
2.95 
300 
3.04 
3.09 
3.14 
318 
3.23 
3.26 
3.30 

1.86 
2.01 
2.15 
2.30 
2.45 
2.59 
2.75 
?A9 
304 
3.19 
333 
344 
3.54 
362 
3.70 
3.77 
3.84 
391 
3.96 
4.03 
4.09 
4.15 
4.20 
4.26 

1.97 
2.18 
2.40 
2.60 
281 
3.02 
324 
344 
365 
386 
406 
421 
436 
446 
4.56 
465 
4  75 
483 
492 
500 
5.09 
516 
5.23 
530 

2.22 

2.56 
289 
3.23 
3.57 
3.90 
424 
457 
491 
525 
558 
580 
603 
620 
635 
6  49 
663 
677 
689 
7.02 
7.14 
7.24 
7.35 
7.46 

36 

S7           , 

3.72 
3.74 
3.78 
3,81 
3.85 
3.88 
3.91 
3.95 
3.96 
4.01 
4.04 
4.07 
4,10 
4.14 
4.17 
4.20 
4.23 
4.26 
429 
4.33 
4.36 
4.39 
4.41 
4.44 
4.47 

4.80 
4.85 
4.90 
4.93 
4.98 
502 
507 
5.10 
515 
5.19 
5.23 
5i6 
5.31 
5.35 
5.39 
5,42 
5.46 
5.50 
5.54 
5.56 
5.61 
5.64 
5.68 
5.72 
5.76 

600 
6.05 
611 
6.16 
6.21 
6.26 
6.32 
6.36 
6.42 
6.46 
6.51 
6.56 
6.61 
6,66 
671 
675 
6,80 
6,85 
6,88 
6,93 
6,96 
7,02 
7,06 
7,11 
7  14 

8,45 
653 

4...    ..„ ._ _. 

7                     ,              ,, 

38 

39 

40 ..„ 

41  ..   .        _       .     

42         .     

8,61 
8,68 
875 
883 
8.90 

8 

a 

43    ._ 

8.97 
9.04 

10 

45.-...     _        -.. 

46 

47        

9.11 

1 2 "  imirzmmr I! 

917 
9.24 

\3          

Aft                                          

9.30 

14....„ _ „ 

15..„     - _ 

16 _ - 

17_..     _ 

49    ._ 

1  50 - 

1  51 

1?              .         

9.37 
9.43 
9.49 
9.56 

18 _ 

53 

54 

55 

56 

57 

<m            

9.61 

19 

9.68 

20 „          „ 

21 „ 

22..._ _. 

9.74 
9.80 
9.85 

J3               

9.92 

24  ._ _. 

59 

80 - 

9.97 
10.03 
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Rate  Schedule 40 t—PARcewPosisCeSTiHATiON  BMC/ASF€cBWK*.'*<:oirtinued 


Weight  not  exceedmg  (pounds) 


26 

27 _. 

28 

29 

30 ..- 

31 

32 

33 

34 

35 


Zones  1/ 
2 


3.34 
3.38 
3,42 
3.45 
3.49 
3.53 
3.57 
3.61 
3.64 
3.68 


Zona  3 


4.32- 
4.37 
4.4? 
4.47 
4.52 
4.57 
4.62 
4.67 
4.72 
4.76 


Zona  4 


5.37' 
5.44 
551- 
5.57 
5.64: 
570 
5.76 
5.82 
5.88 
5.94 


Zorw.5 


7.57 
7.67 
7.76- 
7.86 
7.95 
8.04 
8.12 
8.21 
8.29 
8.37 


Weigtn  nAjtaeaBOtnaWcuxitL 


Zones  1/ 
2 


Zorwl-     ZonmA 


81., 
62.. 
63. 


64..- 
65... 
681... 
67.... 
68.-. 
69... 
70..., 


4.50 
4.53 
4.96 

4.58 
4.62 
4.65 
4.68 

4.71 
4.74 
4.77 


579 
582 
586 
5.90 
5.93 
5.97 
6.00 
603 
6.07 
610 


7  19 
723 
727 
7.31 
736 
740 
743 
748 
752 
7.55 


ZonaS. 


1008 
1014 
10T9 
10^5 
10.31 
10.35 
10,41 
1046 
10.51 
10.56 


*  A  faa  o(  $75.00  rTMt«»pMd  onca  each  year. 

Rate  Schedule  462.— Special  and 
Ubrarv  Rates 


SpecM:' 
Rrat-Pound 
Not  presorted- 


Praaarted  to  5-digita  ^ » 

Preawtad  to  BMC  '  » 

Each    addHional    poun#   through    7 


Rate*.- 
(cemi) 


105 
59 
88 

43 


Rate  Schedule  402v-Specialamd 
Library  Rates— Contimied 


Each  addMoMi  pound  over  7  pounds- 
Ubrary  (apptafwintinn  rates): 

First  pound — . 

Each    additional    pound    through    7 

Each  addMiOMl  pound  over  7  pounds. 


Rates 
(cents) 


25 

65 

2< 
12 


■  A  tee  o(  $75.00  must  tie  paid  onca  Mch  12-.  ,9 
month  period  tor  each  permit 

•For  ma*ngs  o«  500  or  more  p«ces  properly  ^, 
prepved  and  presorted  to  Itv^-ogn  oestraton  ZIP  ";: 
Code* 

'f»  irmlmfa   e/^  560  or  mere^-paoer -p 
prepwadand  praaortad  to.auH>,  Man  Centaw 


Rate  Schedule  405.— Fourth-Cuass  Mauj  Single  Piece  Bound  Printed  Matter  * 

[Dollars} 


Zones 

Weight  not  axceeding  (pounds) 

\joctt 

1  &2. 

3 

4 

5 

6 

7 

8 

1.5 — -.-.- -■ 

2  5                                                          „.„.«»,.- 

0.93 
094 
0.96 
0.96 
0.99 
1.01 
1.02 
1.04 
1.07 
1.10 
1.14 
1.17 
1.20 
088 
0,032 

1.27 
1,30 
1.33 
1.35 
138 
1.41 
1,44 
1,47 
1,53 
1.59 
1.64 
1,70 
1,76 

lie 

0058 

■ 

1.30 
1.34 
1.38 
1.42 
146 
1.50 
1.54 
1.58 
1.66 
1.74 
182 
1  90 
196 
1.18 
0.080 

1,36 
1,42 
1.48 
154 
160 
1.66 
1.72 
1.78 
189 
2.01 
2.13 
225 
2-37 
1.18 
0119 

145 
153 
162 

1  71 
180 
189 
198 
2,07 
224 

2  42 
1.60 
2,77 
2.95 
1.18 
0  177 

1.54 
1.66 
1.78 
190 
2-02 
2.14 
2.26 
2.38 
2.61 
2.85 
309 
3.33 
357 
1  18 
0.239 

165 

181 

1  97 
2.12 
2.28 
244 

2  59 
2.75 
306 
338 
369 

,  401 
432 
1  18 

,          0314 

1.75. 
193  __ 

2ia_^' 

3<>                             „„  ,,„                      ,..,-.,-, 

2  31.    . 
2  50  .. 

269. ( 

4  5                                                                         .^   .^      

288,     • 

307 
344 

, 

3ez_. 

Per  Piece  Rate  (DoHarsl ..    .-_ _ -..     - 

4J?0_. 

4  57^, 
4.95.__ 

118. 

Per  Pound  Rate  (Oollaf8).«_,„ — 

0  377....," 

'  Includes  both  catalogs  and  similar  bound«riolfid  matter. 


Rats  Schedule  406.— Fourth-Class 
Maiu  Bulk  Bound  Printed  Matter 


[Ddtaral 

Zone 

Per-pieoa 

Carrier 
route* 

Per- 

pound 

Local. 

0440 
0,590 
0590 
0.590- 
0.990 

0.385 
0535 
0.535 
0.535 
■      0.535 

0.020 

1  &  2.-.. 

3 

0.042 
0064 

4 „ 

5 

0103 
0160 

Rate  Schedule  406.— Fourtm-Class 
Mail;  Bulk  Bound  Printed  Matter— 
Continiwd 

[Dollars). . 


Zone 

Per-piece 

Came*     ( 
route*     I 

Par- 
pound... 

6 

0590 
0.590 
0.590 

0  53S  ^ 
0.53S  t 
0535 

L.^ 1- 

0223 

7 

0.298 

8... 

0.361 

•  App»»»  to  mailings  o*  •»  "east  300  pieces  pre- 
sorted to  cafna«.-rou«e.a»  preeen6e«*-«»y  the  Poe»ai 
Service. 
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Rate  Schedules  500.  501,  502,  and  503— Express MaH  Rates • 

[DoUan] 


Weight  not  axcMding  (pounds 


Schedule  500 

same  day  airport 

•ervtce 


Schedule  501 
custom  designed 


W.. 

2_ 
3_ 
4_ 
5.- 
6- 
7_ 
B„ 
9._ 
10- 

Il- 
ia- 

13- 
14.. 
IS- 
IS- 
17. 
IS.. 
19- 
20- 


21- 
22. 


23- 


24- 

2S- 


26- 


27- 
26- 


29- 


30- 


31- 
32- 


33- 


34- 


35- 


36- 


37- 
36- 


39- 


40- 


41. 
42. 


43- 


44. 


45- 


46- 

47- 
48- 


49- 


50- 


51.. 
52- 


53- 


54- 


55- 


56- 

57 

56- 


56- 
60- 


61- 
62- 


63- 


64,. 


66- 


67- 

DO. 


70- 


-1- 


8.35 

9.70 
9.70 
1106 
12.10 
13.10 
14.15 
15.20 
16.25 
17.30 
18.30 
19.35 
20.40 
2145 
22.50 
23.50 
24.55 
2S.60 
26.65 
27  70 
28.70 
29.75 
30.80 
31.85 
32.90 
33.90 
34.95 
35.90 
38.75 
37.65 
38.50 
39.35 
40.25 
41.10 
41.95 
42.85 
43.70 
44.56 
45  45 
48.30 
4715 
48.06 
48.90 
4975 
50.65 
51.50 
52.35 
53.25 
54.10 
54.95 
55.65 
56.70 
57.55 
58  45 
59.30 
60.20 
61.05 
6190 
82.80 
63.65 
64  50 
65.40 
66.25 
67.10 
68.00 
68.85 
89  70 
70.80 
71.45 
72.30 
73.20 


Schedule  502 

next  day  and 

second  (tey  PO  to 

TO 


8.75 
12.95 
12.95 
14.95 
16.95 
18.95 
22.50 
23.50 
24.55 
25.55 
26.60 
2?.60 
28.65 
29.65 
30.70 
31.70 
32.75 
33.80 
34.80 
35.65 
36.85 
37.90 
38.90 
39.95 
40.95 
4Z00 
43.00 
44.05 
45.05 
46.10 
47.15 
48.15 
49.20 
50.20 
51.25 
52.25 
53.30 
54J0 
55.35 
56.35 
57.40 
56.40 
59.45 
60.50 
61.50 
62.56 
63.55 
64.60 
65.60 
66.65 
67.65 
68.70 
66.70 
70.75 
71.80 
72.80 
73.85 
74.85 
75.90 
77.00 
78.20 
79.50 
80.70 
81.90 
63.20 
64.40 
66:70 
66.90 
88.20 
69.40 
90.60 


1.Thaapptcat)te2-poundraielschafgedtormattsr  sent  in  a 

2.  Afdd  $4.50  tor  each  ptdup  stop. 

3.  Add  S4.S0  tor  each  Custom  Daatgned  delvery  stop. 


"flat  rata '  srwetope  provided  by  V)t  Postal  Sen/lce. 


Schedule  503 

next  day  and 

second  day  TOto 


9.50 
11.15 
11.15 
13.15 
15.15 
17.15 
20.70 
21.70 
22.75 
23.75 
24.80 
25.80 
26.85 
27.65 
28.90 
29.90 
30.95 
3Z00 

3aoo 

34.05 
35.06 
36.10 
37.10 
38.15 
39.15 
40.20 
41.20 
41.25 
43.25 
44.30 
45.35 
4635 
47.40 
48.40 
46.45 
50.45 
51.50 
52.50 
53.55 
5435 
55.60 
56.60 
57.85 
56.70 
59.70 
60.75 
61.75 
62.80 
63.80 
64.85 
65.S5 
66.90 
67.90 
66.95 

Taoo 

71.00 
72.05 
73.05 
74.10 
75.20 
78.40 
77.70 
78.90 
60.10 
81.40 
82.60 
83.90 
85.10 
86.40 
87.60 
66.80 


9.95 
13.95 
13.95 
15.95 
17.95 
19.95 
23.50 
24.50 
25.55 
26.55 
27.60 
28.60 
29.65 
30.65 
31.70 
32.70 
33.75 
34.80 
35.80 
36.85 
37.66 
38.90 
39.90 
40.95 
41.95 
43.00 
44.00 
45.05 
46.05 
47.10 
48.15 
49.15 
50.20 
51.20 
52.25 
53.25 
54.30 
55.30 
56.35 
57.35 
58.40 
59.40 
60.45 
61.50 
62.50 
63.55 
64.55 
65.60 
68.60 
67.65 
68.66 
68.70 
70.70 
71.75 
72.80 
73.80 
74.85 
75.85 
76.90 
78.00 
79.20 
60.50 
81.70 
62.90 
84.20 
85.40 
86.70 
67.90 
69.20 
90.40 
91.60 
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Schedule  SS-1.— Address 
Corrections 


DeacrtpOon 


Par  manual  oorrectton 

Per  automated  correction. 


Fee 


$0.35 
0.20 


Schedule  SS-4.— Certificates  of 
Maiuno— Continued 


Description 


Schedule  SS-2.— Business  Reply  Mail 


Description 


Active  business  repty  advance  deposit 
account: 

Par  Place:  Pre.t)arcoded 

Other — - 

Payment  cH  poatage  due  charges  if 

active  busineas  reply  mail  advance 

deposit  account  not  used  Per  Piece... 

Annual  Lloanaa  and  Accounting  Feea: 

Accounting  Fee  tor  Advance  De- 

poalt  Account- - 

Pannit  Fee  (With  or  Without  Ad- 
vance Deposit  Account) 


Fee 


S0.02 
0.09 


0.40 

185.00 
75.00 


Each  addWonal  copy  o(  original  c«r- 
tHicate  o«  memng  or  original  ma«- 
ing  receipt  tor  registered,  inatvad, 
certified,    vid    COD    mai    (each 

copy). - — 

Bulk  pieces: 

Idanltoal  pieces  of  Frst-  and  TNnl- 

dass    mtf    paid    with    ordinary 

stamps,  precanceted  alamps,  or 

meter  stamps  are  sub^  to  the 


FeeQn 
addNtonto 
») 


Schedule  SS-6.— Collect  on 
Delivery— Continued 


Descr1p«on 


Up  to  1,000  pieces  (one  certificate 

for  total  number) 

Each  addKlonal  1.000  pieces  or 


0.50 


200.01  to  300 .. 
300.01  to  400.. 
400.01  to  500.. 


500.01  to  600 

Nobce  of  nondsivery  o<  000 

Alteratton  of  COD  charges  or  designa- 

tlon  of  new  addrosaes  — 

Re^eleredCOO 


Fee(ln 
adcMtonto 
•) 


475 
5.50 
6.50 
7.00 
2.10 

ilO 
2.50 


Schedule  SS-4.— Certificates  of 
Mmuhq 


Descrlptton 


IndMdual  pieces: 
Original   oertificatas  of   mailing   for 
Med  pieces  of  all  classes  of  ont- 

nary  mail  (par  piece) 

Three  of  more  pieces  indMduaRy 
Med  In  a  firm  maOng  book  or  an 
approved  customer  provided  mani- 
fest (per  piece) 


Fee  fin 
addWonto 
postage) 


DupKcate  copy- 


^50 

0.30 
0.50 


Schedule  SS-5.— Certified  Mail 


Description 


P«r  piece  0"  adcfition  to  postage) . 


Fee 

$1.00 


Schedule  SS-6.— Collect  on  Deuvery 


Description 


$0.50 


0.20 


Amount  to  be  coSected,  or  Insurance 
Coverage  Desired: 

$0.01  to  50 - ■ 

50.01  to  100 

100.01  to  200 


Fee  fm 

addttionto 

postage) 


Schedule  SS-8.— Money  Orders 


Description 


Domestic' 

$0.01  to  $700 

APO-FPO. 

$0.01  to  $700 - - 

Inquiry  Fee,  whKh  includes  the  csu- 
ance  of  copy  of  a  pari  money  order... 


Fee 


$075 
0.26 
^50 


Schedule  SS-9.— Insured  Mail 


$2-50 
3.25 
4.00 


Liability: 

$0.01  to  $50 .... 
50.01  to  100.... 
100.01  to  200. 
200.01  to  300. 
300.01  to  400., 
400.01  to  500. 
500.01  to  600. 


$0.75 
1.60 
^40 
8.50 
4M 
5.40 
6.20 


Schedule  SS-10.— Post  Office  Boxes  and  Caller  Service 


Box  size 


A  Semi-Annual  Rates  for  Poet  Office  Boxes: 
Group  I— offices  w/  city  carrier  service: 

1 _ 

2 - 

3 

siZZI.!— - 

Group  II— offices  w/o  city  carrier  service; 

1 -.- - 

2 - 


Group  III— offices  w/o  njral  carrier  service: 

1-5- - 

8.  Caller  Service: 

For  Caler  Service  (semi-annual) 
For  each  Resenred  CaN  Number 
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ScHfiouLE  S&-lift.— Zip  Coomsof  Mail 
Lists 


^     I  .1  .  ■ 

UMcnpvon 


P*  TtaouMndA<kkaMM.. 


S&lOO 


Schedule  SS-1  ib.— Cowrectwm  of 
Mahjnq  Lists 


OMcnpton 

fM 

t015 

500 

SOHEouLE  SS-1  ic. --Address  Changes 

FOR  ELECTK)!*  B0A1K)8  AND  REGISTRA- 
TION Commissions 


Descnpoon 


Pw  Oange  of  Addraaa . 


Fm 


S0.15 


Schedule  SS-iid.— Co«rections  As- 
sociated With  Arrangements  of  Ad- 
dress Cards  in  Ga»«rier  Deuvery 
Sequence 


Descnptioo 

^ee 

Pef  correcton 

$015 

Note  Wtwi  rurat  rooto*  tiav«  t»en  conaolKJatsd 
or  changed  »  afxjWwr  post  otice  no  cfwrge  will  be 
iiMda  lor  corractnn*  ri  the  Ut  ioaiatm  onty  nacies 
of  persons  residing  on  the  route  or  routes  involved 


Schedule  SS-1  4.— Registered  Mail 


ScHCOULC  SSr-1 2r-Ow^srrB  IiAeter 
Seiting 


Description 


Fee 


FM  Meter 

By  appointment -.... 

Unsoheduled  requesL 

Additional  Meters ~ 

Chectung  meter  In  or  out  of  service 
'4par.«iwler) 


saa.oo 

28.00 
2.75 

•  SO 


Schedule  SS-1  3.— Parcel  Air  Lfrr 


■■  Description 


Fee  fin 

^  addition  to 
parcel  post 
postage) 


Up  to  2  poucxte 

Over  2  up  to  3  pounds.. 
Over  3  up  to  4  pounds- 
Over  4  pounds 


$0.35 
0.70 
1.05 
1.40 


.^Vaiue 


$0.00  to  too ... 
100.01  10  500. 
900.01  to  t.000„ 


t.OOO  01  to  zooo ... 
1.0OO.01  to  3.000 ... 

a.000.01  to  4.000 ... 

4.000.01  to  5.000 .- 
i.000.01  to  6.000 . 


•lOOO.OI  to  7.000 

7,000.01  to  8.000 

8.000.01  to  9,000 

9.000.01  to  10.000... 
10.000.01  to  11.000.. 

^^,000.01  to  \ajooo.. 


1 2.000 Al  to  UOOO 

■W,«».01  to  14.000 

14W».01  to  t«.000 _ 

15,000.01  to  18,000 

18.000.01  to  17,000 

17.000.01  to  18.000 

1«,000.01  to  18.000 

M^000.O1  to  $9,000 

aaooo.01  to  21,000 

at,ooo.oi  to  28.000 

2a.000.Qi  to  »ooo  — - 

23.000.01  to  24,000 

24.000.01  to  25,000 

$25,000.01  to  $1 ,000,000..- 

Plus  IWKling  dtoig*  par  $1,000  or  fraction  over  first  $25,000 . 
$1,000,000  to  $15,000000. 


Plua  hwidKng  ctwya per  $1,000  or  Iractxxi  over  first  $1 .000.000.. 


fees  (in«Mi«on  topootage) 


$4.50 
4.85 
5.25 

.  5.70 
8.15 

«.eo 

9JK 

7.50 

7.95 

.   &40 

8.85 

9.30 

9.75 

-10.20 

10.65 

11.10 

11.SS 

12.00 

■>  12.45 

12.90 

13.35 

13.80 

.14.25 

14.70 

.15.15 

t$.60 

tfi.05 

16.05 

0J5 

357.30 

0.35 


For  articles  not 

covered  oy 

Insurance 


$4.40 
4.70 
9.05 

'  B.n 
6l10 

U9M 
•JO 
7.15 
7M 
7J6 
•.20 
•.S6 

•JS 

9M 

9.95 
10.30 

utiles 
-'  11.00 

1135 
11.70 
12.05 
12.40 
12.75 
13.10 
13.45 
13.45 

0.35 
354.70 

035 


Ovw  $1  S.OOO.OOO'  -Additional  cfwges  may  be  tiased  on  consideration  of  wetgttf. 


and  value. 


Schedule  SS-1  5.— Restricted 
Deuvery 


Description 

Fee  (in 

addition  to 

postage) 

Per  Piece „ 

$2.50 

Schedule  SS-1  6.— Return  Receipts 


Description 


Requested  at  bme  of  mailing 

Sfyjwng  to  w»xxn  (Signature)  and 

date  delivefed    

Mercfiandise        only — without 
another  special  service 


Fee  (in 

addition  to 

postage) 


$1.00 
1.10 


Schedule  SS-i 6.— Return  Receipts— 
Continued 


Descnption 


Showing  to  whom  (signature)  and 
data  and  address  wt>ere  deliv- 
ered  

Merchandise       only— without 
another  special  service 


Fee  (in 

addition  to 

postage) 


1.35 
1.50 
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Schedule  SS-i  6.— Return  Receipts— 
Continued 


Description 


Requested  after  mailing: 

Showing  to  wtiom  and  date  deliv- 


Fee(in 

addttionto 

portage) 


6.00 


Schedule  SS-1 7.— Special  Deuvery 


Description 


FiTBt-Ctasa  and  Prtority  MaN: 

Not  mora  than  2  pounds 

Over  2  pounds  but  not  over  10 
pounds ~ 

Ovar  10  pounds - - 

All  Omar  Oaaaes: 

Not  more  than  2  pounds 

Over  2  pounds  but  not  over  10 
pounds 

Over  10  pounds 


Fee  (in 
adibonto 
postage) 


$7.65 

7.95 
8.55 

8.05 

8.65 
9.30 


Schedule  SS-i  8.— Special  Handling 


Description 


Not  mora  than  10  pounds 
Over  10  pounds. 


Feefti 

addition  to 

postage) 


$1.80 
^50 


Schedule  SS-1 9— Stamped 
Envelopes 


Single  Sale 

Bulk  (500)  #6%  siza: 

Regular 

Window 
Bulk  (500)  size  >  #6%  through  #10: 

Regular 

Window 
MulthCokir  Printing  (500): 

*6V4Size 

« 10  size ..- 

Printing  Charge  per  500  Envatopes  (for 
each  type  of  printed  onvetope: 

Minimum  Order  (500  anvetopes) 

Order  for  1,000  or  more  Enve- 

topes ...-.-.- — - 

Double  Window  (500>-aize  >   #6% 

through  #10 

Houaahotd  (50)  size  «6%: 

Regular ~ •••— 

Window -... 

HouaehoM  (50)  size  >  #6%  through 
#10: 

Regular..- „...-„.._.- 

Window 


4.00 

4.00 

13.50 

i70 
2.80 


2.90 
3.00 


Changes  in  the  Domestic  Mail 
Classification  Schedule 

The  italicized  language  denotes 
additions  to  the  Domestic  Mail 
Classification  Schedule.  That  which  is 
bracketed  denotes  deletions. 

1(K).02    Description  of  Subclasses. 


100.020    Regular  Mail. 
Regular  First-Class  Mail  consists  of 
mailable  matter  posted  at  First-Class 
regular  rates,  weighing  11  ounces  or  less, 
and  not  mailed  or  eligible  for  mailing 
under  sections  100.0201. 100.0203. 
100.0204.  100.021. 100.0211.  [100.022. 
100.0221.)  or  100.023. 

[100.0202]    100.0203    Presorted  First- 
Class  Mail. 

Presorted  First-Class  Mail  is  First- 
Class  Mail  other  than  Priority  Mail 
which  is  presented  in  a  single  mailing  of 
500  or  more  pieces,  properly  prepared 
and  presorted. 

[100.0203]    100.0204    Pre-barcoded 
ZIP -I- 4  Presorted  MaiL 

Pre-barcoded  ZIP-t-4  presorted  mail  is 
First-Class  Mail  presented  in  mailings  of 
500  or  more  pieces  presort'^d  to  three-  or 
five-digit  ZIP  Codes  or  both,  which 
meets  the  specifications  of  the  Postal 
Service  and  which  meets  the 
preparation  requirements  in  section 
100.047. 

100.021    Postal  and  post  cards. 
.        «        *        *        « 

c.  To  be  eligible  to  be  mailed  as  a 
[fl7:!r8t-[c]Cla8S  post  card,  a  card  may 
not  exceed  any  of  the  following 
demensions: 


100.0214  ZIP->r4  Pre-barcode  Rate 
Category  Post  Cards. 

A  ZIP+4  pre-barcode  rate  category 
post  card  is  a  privately  printed  mailing 
card  for  the  transmission  of  messages 
which  meets  the  eligibility  and 
preparation  requirements  in  sections 
100.0211b.  100.043.  and  100.047. 

a.  Double  post  cards  may  be  mailed  at 
the  ZIP-\-4  Pre-barcode  rate  category  for 
post  cards.  A  double  post  card  consists 
of  two  attached  cards,  one  of  which  may 
be  detached  by  the  receiver  and 
returned  by  mail  as  a  single  post  card. 

b.  ZIP-\-4  pre-barcode  rate  category 
post  cards  must: 

i.  Bear  a  proper  ZIP +4  barcode. 

a.  Be  presented  in  mailings  of  500  or 
more  pieces. 

Hi.  Meet  machinability  criteria  as 
prescribed  by  the  Postal  Service  but 
may  not  exceed  any  of  the  following 
demensions: 

(1)  Length  not  greater  than  6  inches: 

(2)  Width  not  greater  than  4V4  inches; 
or 

(3)  Thickness  not  greater  than  0.0095 
inch  and  uniform. 

iv.  Meet  address  readability 
specifications  for  applicable  mail 
processing  equipment  as  prescribed  by 
the  Postal  Service. 

V.  Meet  barcoding  specifications  as 
prescribed  by  the  Postal  Service. 

vi.  Have  postage  paid  in  a  manner  not 
requiring  cancellation. 


100.023    Priority  Mail. 

Priority  Mail  consists  of  (1)  First-Class 
Mail  weighing  more  than  the  maximum 
weight  estabbshed  for  reg\ilar  First- 
Qass  Mail  and  (2)  other  mail  matter 
(including  First-Class  Mail)  which,  at 
the  option  of  the  mailer,  is  mailed  for 
expeditious  mailing  and  transportations. 
Priority  Mail  may  weigh  up  to  and 
including  70  pounds. 

100.0231  Pickup  service  is  available 
for  Priority  Mail  under  terms  and 
conditions  as  prescribed  by  the  Postal 
Service. 

100.0232  Presorted  Priority  Mail 
Presorted  Priority  Mai!  is  Priority 

Mail  which  is  presented  in  a  single 
mailing  of  300  or  more  pieces,  properly 
prepared  and  presorted. 

100.03  Physical  Limitations. 
100.031    Cards  exceeding  the 

maximum  post  card  dimensions  set  forth 
in  section  100.021c  of  100.0211b  or 
section  100.0214  for  ZIP -I- 4  and  ZIP -^4 
prebarcode  rate  category  cards  may  be 
mailed  only  under  sections  100.020, 
[100.022. 100.201  and  100.0221]  100.0201, 

100.0203,  100.0204,  as  appropriate. 

100.04  Preparation  of  Mail. 

100.041  First-Class  Mail  mailed 
under  section*  [1O0JO2O2]  100.0203. 

100.0204,  100.2014  and  100.0232  must  be 
presorted  in  accordance  with 
regulations  prescribed  by  the  Postal 
Service. 

100.042  First-Class  Mail  mailed 
under  sections  [100.0202]  100.0203, 
100.0204, 100.0214  and  100.0232  must  be 
prepared  as  follows: 

a.  All  pieces  in  a  mailing  must  be 
presented  in  manner  specified  by  the 
Postal  Service  that  preserves  the  presort 
and  uniform  orientation  of  the  pieces. 

b.  All  pieces  in  a  mailmg  must  bear 
markings  identifying  them  as  presorted 
First-Class  Mail,  as  required  by  the 
Postal  Service. 

100.043  Postal  and  post  cards, 
including  ZIP -I- 4  and  pre-barcoded 
ZIP-¥4  rate  category  post  cards,  with 
any  of  the  following  four  characteristics 
are  not  mailable  unless  prepared  as 
prescribed  by  the  Postal  Service: 

a.  Numbers  of  letters  unrelated  to 
postal  purposes  appearing  on  the 
address  side  of  the  card; 

b.  Punched  holes; 

c  Vertical  tearing  guide: 

d.  An  address  portion  which  is 

smaller  than  the  remainder  of  the  card. 
100.047    Pieces  mailed  under  sections 

100.0201. 100.020Z  100.0203,  100.0204, 

[and]  100.0211.  and  100.023  must  be 

prepared  as  follows: 

.        .        •        •        • 

[Remainder  of  100.047  remains 
unchanged] 
1(X).08    Ancillary  Services. 
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100.080    First-Chss  Mail,  except  as 
--otherwire  noted.  wiH  receive  the 
fblhrwing  addttitmal  services  iipon 
Dayment  of  approprtBte  fees: 

Ctsssrftestion 


c  AOUisH  conw^bon ~ 

b  Bummmmptf  rat  itmatf* 
Z\P+*  rata  category  (Mil). 

cCartficata*  o<  m«kno 

d  Onlimi  mad _ _ - 

a.  Ct  lOr  TO(  J 

t 
0 


Ragntarad    mafl    (excapt 
ZIP  4-*  rata  caia«ocy  mail) 
Spadal  MNtO) 

RMxn     raoaipt    <(Wooty 
oo(y»l  liUmvtmiJim  om/s. 

•alum 


SS-1 
6S-2 

.SS-4 
SS-5 

8S-e 

c8&-B 
SS-14 

SS-17 
S8-16 

8S-20 


200.0212    Nonprofit. 

g.  veterans', 
«        •        «        •        • 

200i)216    Nonsubschbw  copies, 
inclading  •aiaple  and  complimentary 
copies,  mailed  al  any  time  during  the 
calendar  year  up  to  10  percent  of  the 
total  nunbei  of  copies  mailed  to 
subsciibera  daring  the  calendar  year  are 
preferred  nail,  provided  that  the 
Qonsubscriber  espies  would  have  been 
preferred  mail  iiiiuiled  to  subscribers. 
SeeSectioa  200.093  for  mailings  in 
excess  of  the  10  percent  limitation. 

[For  sactiDna  200i)211,  200J]i212.  and 
200.0213,  expedited  seoond-olass  mail  is 
available  «iHtiM>ut  additiaoal  charge,  but 
only  to  publicatiooathaft  issue  weekly. 
or  more  frequently,  and  consist  of  news 
of  general  interest.] 

200J042    First-  or  Ihird-class  mail  may 
be  attached  to  or  enclosed  with  second- 
clasa  mail  if  additional  postage  is  paid 
for  the  attachment  or  enclosure  as  if  it 
has  been  mailed  separately.  If  po^age  is 
not  paid  at  the  appropriate  [f}Arst-  or 
third-class  sate,  the  oombined  piece  is 
subject  to  the  nextiiigher  rate  which  can 
be  applied  to  the  attachment  or 
enclosure.  When  [f]ilrst'  or  third-class 
mail  ia  enclosed  with  or  attached  to 
second-flass  mail,  an  appropriate 
marking  must  identify  the  presence  and 
class  of  the  enclosure  or  attachment. 

200.094  Copies  of  any  second-class 
mail  which  are  destined  for  delivery 
within  the  detUaatioa  sectional  center 
area  or  the  destination  delivery  office 
area  in  which  they  are  entered,  as 
defined  by  the  Postal  Service,  quahfy 
for  the  applicable  (SCF]  discount  as  set 
forth  in  Rate  Schedules  200. 201.  202, 
and  203.  [The  sectional  <»ntei  areas  will 
be  prescribed  by  the  Postal  Service.] 

200. 095  Copies  of  any  automation 
compatible  second-class^mail  which 
bear  a  proper  ZIP+ 4  code  or  ZlP-\-  4 
barcode  and  which  meet  machinability. 


address  readability  and  barcoding 
specifications  as  prescribed  by  the 
Postal  Service  qualify  for  the  applicable 
ZIP-¥4  or pre-barayding  discounts  as  set 
forth  in  Rate  Schedules  ZOO.  201.  202. 
and  203. 

200:096    Second-class  pieces 
presented  in  mailings  which  are  walk 
sequenced  and  contain  a  minimum  of 
125  pieces  per  carrier  route  and  which 
meet  the  preparation  requirements 
prescribed  by  the  Postal  Service  are 
eligible  for  the  applicable  discount  set 
forth  in  Rate  Schedules  200.  201.  202  and 
203. 

200.097    Saturation  second-doss  mail 
presented  in  mailings  which  are  walk 
sequenced  and  which  meet  the 
saturation  and  preparation 
•  requirements  prescribed  by  the  Postal 
Service  qualifies  for  the  applicable 
discount  set  forth  in  Rate  Schedules  200, 
201.  202  and  203. 

300.010    Third-class  mail  is  mailable 
matter  weighing  less  than  16  ounces, 
except: 

a.  Matter  mailed  or  required  to  be 
mailed  as  |f)/lrst-  |c)Class  [m)Mail; 
«        *        *        •        • 

300.02121     Nonprofit  organizations  or 
associations  are  organizatjons  or 
associations  not  organized  for  profit, 
none  of  the  net  income  of  which  benefits 
any  private  stockholder  or  individual, 
and  which  meet  the  qualifications  set 
forth  before  for  each  type  of 
organization  or  association.  The 
standard  ai  primary  purpose  applies  to 
each  ty-pe  or  organization  or  association, 
except  veterans'  and  fraternal.  The 
standard  of  primary  purpose  reqwres 
that  each  type  of  organization  of 
association  be  both  organized  and 
operated  for  the  primary  purpose. 

300.023    Bulk  Rate  Presort  Categories. 

Bulk  rate  mail  sent  under  section 
300.021  must  meet  the  conditions  of 
sections  300.0231.  for)  300.0232.  300.0233. 
300.0234.  3000235.  300.0236,  300.0237. 
300.0239.  or  300.02311  to  be  eligible  for 
the  applicable  rate. 

300.0230  [Required]  Basic  Sortation. 
Mailers  must  sort  third-class  bulk  mail 

as  prescribed  by  the  Postal  Service.  [The 
basic  sortation.  other  than  the  two  those 
described  below,  pays  the  "Required 
Presortation"  rate]  Mail  which  is  not 
presorted  to  3-digit  or  ydigit  ZIP  Code 
areas  or  to  carrier  routes  qualifies  for 
the  basic  rates  in  Rate  Schedules  301 
and  302. 

300.0231  (Required]  Basic  Sortation, 
ZIP -1-4  Coded  Mail. 

[Required]  Basic  Sortation.  ZIP -(-4 
coded  mail  is  mail  mailed  under  section 
300.0230  (whose  address  contains  the] 
which  bears  a  proper  ZIP -^  A  code  and 


which  meets  the  nrachmabttity,  address 
readabihty  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

30a0232    Basic  Sortation.  ZIP + 4  Pre- 
barcoded  Mail. 

Basic  sortation  ZIP-^4  Pre-barcoded 
mail  is  mail  moiled  trnder  section 
300.0230  which  bears  a  proper  ZIP+  4 
barcode  and  which  meets  the 
machinability,  address  readability,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

[300.0232]    300.0233    Three-and  Five- 
Digit  Presort  Level, 

Three-  and  five-digit  presort  level 
mailings  must  contain  at  least  200  pieces 
or  50  pounds  of  (five-digit  presort]  mail 
prepared  in  accordance  with  USPS 
regulations,  [so  as  to  avoid  handling  of 
individual  pieces  prior  to  incoming 
secondary  distribution.] 

[300-0233]    300.0234    Three-  and 
Five-Digit  Presort  Level,  ZIP -I- 4  Coded 
Mail. 

Three-  and  [Flfive-digit  presort  level, 
ZlP-f  4  coded  mail  is  mail  mailed  under 
section  [300.0232]  300.0233  [whose 
address  contains  the]  which  bears  a 
proper  ZYP -It  4  code  and  which  meets  the 
machinability.  adtiress  readabihty  and 
other  preparation  requirements 
prescribed  by  the  Postal  Service. 

[300i)234]  300.0235  Three-Digit 
Presort  Level  ZIP-^4  Pre-Barcoded 
Mail. 

Three-digit  presort  level  ZIP-^4pre- 
barcoded  mail  is  mail  mailed  under 
section  300.0233  which  is  presorted  to 
three  digits,  is  ZIP ->,- 4  pre-barcoded,  and 
meets  the  machinability,  address 
readability  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

[300.0234]    300.0236    Pive-'Digit 
Presort  Level.  ZIP -1-4  Pre-barcoded  Mail. 

Five-digit  presort  level,  ZIP-f  4  pre- 
barcoded  mail  is  mail  mailed  under 
section  [30a0232}  300.0233  which  is 
presorted  to  five  digits,  is  ZlP-t-  4 
prebarcoded.  and  [which]  meets  the 
machinability,  address  readability  and 
barcode  specifications,  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

[300JD235]    300.0237    Carrier  Route 
Presort  Level. 

Carrier  r'tute  presort  level  mailings 
must  contain  at  least  200  pieces  or  50 
pounds  of  carrier  route  presorted  mail, 
with  at  least  10  pieces  to  each  carrier 
route.  The  mail  must  be  properly 
prepared  in  the  maanerisescribed  by 
the  Postal  flarvice. 

800M39    Saturation  Mail 

Saturation  niail  is  wad  preaeated  in  a 
maiiing  which  iswalkseqvencedxmd 
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which  meets  the  saturation  and 
prepaiation  requirements  prescribed  by 
the  Postal  Service. 
300.02311    Destination-Entry  Mail 
Destination  mail  ia  ihird-ckisa  bulk 
<mail  which  is  destined  ftjr  delivery 
-within  the  service  area  of  the  BMC  or 
auxiliary  service  facility,  sectional 
^center  faailityt  or  delivery  office,  as 
defined  by  the  Postal  Service,  at  which 
it  is  entered. 

300045    Fir8t-[c)Cla8s  [m]Mail  may 
be  attached  to  or  enclosed  in  third-okss 
books,  catalogs,  and  merchandise  If 
additional  postage  ia  paid  for  the 
attachment  or  enclosure  as  if  it  had  been 
mailed  separately.  If  postage  is  not  paid 
at  the  appropriate  |TJ/lrst-[c]Class  rate, 
the  third-class  piece  is  subject  to  the 
-higher  ■tflflr8t-[c]Class  rate.  When 
P]/Trst-[c]Class  [m]Afail  is  enclosed 
with  or  attached  to  third-class  mail,  an 
appropriate  marking  must  identify  the 
presence  and  class  of  the  enclosure  or 
attachment. 

300.070    Undeliverable-as-addressed 
third-class  mail  will  be  returned  on 
request  of  the  mailer,  or  forwarded  and 
returned  on  request  of  the  mailer. 
Undeliverable-as-addressed  combined 
[f]i=lrst-[c]Cla88  and  third-class  pieces 
will  be  returned  as  prescribed  by  the 
Postal  Service.  The  single-piece  third- 
class  rate  is  charged  for  each  piece 
•  receiving  return  only  service.  Charges 
for  forwarding-and-retum  service  are 
assessed  only  on  those  pieces  :iMhich 
cannot  be  forwarded  and  are  returned. 
The  charge  for  those  returned  pieces  is 
the  appropriate  single-piece  third-class 
,  rate  for  the  piece  plus  that  rate 
multiplied  by  a  factor  equal  to  the 
number  of  third-class  pieces  nationwide 
that  are  successfully  forwarded  for 
every  one  piece  that  cannot  be 
forwarded  and  must  be  returned. 

300.080  Third-class  single-piece  mail 
TviU  receive  the  following  ser\'ices  upon 
payinent  of  the  appropriate  fees: 

Ctassificabon 
aohariule 

^  Address  correction .-. SS-1 

b.  Certificates  of  mailmg _.  SS-4 

c.  C[.]0[.]D[  ] SS-6 

d.  Insured  mail SS-9 

e.  Special  delrvery SS-17 

t.  Specal  handling SS-18 

g.  Return  receipt  (merchandise  SS-16 

only), 
h.  MaretMUdisa  return SS-20 


400.010    Fourth-class  mail  is  mailable 
matter  weighing  18  ounces  or  more, 
except: 

a.  Matter  mailed  or  required  to  be 
mailed  a8Xri/lr8t-[c]Clas8  [mJAfail; 

b.  Matter  entered  as  second-class 
mail,  except  copies  sent  by  a  printer  to  a 
publisher,  and  except  copies  diat  would 


have  leveled  at  Ibeionner  transient 
<ate; 

[c  Matter  enlaced  as  controlled 
circulation  mail:] 
i  (d]c.  That  the  16>ounce minimum 
weight  does  not  apply  to  matter  mailed 
under  &  400021  or  400022. 

400.0204  Pickup  service  is  available 
under  leans  and  conditions  as 
prescribed  by  the  Postal  Service. 

400.0205  Destination  BMC  Parcel 
Post  Mail. 

Parcel  post  mail  is  eligible  for  the 
bulk  destination  BMC  rates  described  in 
rate  schedule  401  if  a  maiiing  of  50 
pieces  or  more  is  deposited  at  the 
destination  BMC,  auxiliary  service 
facility,  or  other  equivalent  facility,  as 
authorized  by  the  Postal  Service. 

400.023    Bound  iVinted  Matter. 
.  Bound  printed  matter  mail  is  fourth- 
dass  mailarei^ng  not  more  than  10 
-pounds,  and^vhich: 

a.  Consists  of  advertiaing, 
promotional,  directory,  or  editorial 
material,  or  any  combination  thereof; 

b.  Is  securely  bound  by  permanent 
fastenings  indudingi  but  not  limited  to, 
staples,  spiral  bindings,  glue,  and 
stitchirig:  loose  leaf  binders  and  similar 
fastenings  are  not  considered 
permanent; 

c.  Consists  of  sheets  of  which  at  least 
90  percent  are  imprinted  with  letters, 
characters,  figures  or  images  or  any 
combination  of  these,  by  any  process 
other  than  handvmting  or  typewriting; 

d.  Does  not  have  the  nature  of 
personal  correspondence; 

[e.  is  not  a  book  ehgitrie  for  mailing  as 
fourth-dass  special  mail; 

f.  Is  not  a  book  which  would  be 
eligible  for  mailing  as  fonrth-dass 
special  mail  but  for  the  indasion  of 
advertising  matter  other  than  inddental 
announcements  ofbooks  that  either  (i) 
is  not  permanently  bound  in  the  book 
itself  or  (ii)  does  not  form  an  integral 
part  of  the  book  itself;] 

[g.]  e.  Is  not  stationery,  such  as  pads 
of  blank  printed  forms. 

400.044    FirBt-[c]  Class  [m]Mai\  or 
third-class  mail  other  than  specified  in 
1400.043  may  be  attached  to  orendosed 
in  fourth-class  parcels  if  additional 
postage  is  paid  for  the  attachment  or 
endosure  as  if  it  had  been  mailed 
separately.  If  postage  is  not  paid  at  the 
appropriate  (f]/Trst-[c]Cla88  or  third- 
class  rate.the  combined  piece  is  subject 
to  the  next  higher  rate  which  can  be 
applied  to  the  attachment  or  endosure. 
When  [f]/lr8t-(c]Cla88  or  third-dass 
mail  is  attached  to  orendosed  with 
fourth-class  mail,  an  appropriate 
marking  must  identify  the  presence  and 
class  of  the  enclosure  or  attachment. 

400;070    Uadeliverable-as'addressed 
fourth-claas  mail  will  be  forwarded  on 


request  of  the  addressee,  returned  on 
request  of  Ihe^mailer,  or  forwarded  and 
relumed  on  request  of  the  mailer 
nndehverable-as'addressed  combined 
[f]/^rst-(c)Clas8  and  fourth-class  fMeees. 
or  third-dass  and  fourth-dass  pieces, 
will  be  forwarded,  and  undehverable 
combined  4f)^™'-IclClas8  and  fourth- 
class  pieces,  or  third-dass  and  fourth- 
class  pieces,  will  be  returned  as 
prescribed  by  the  Postal  Service. 
Additional  charges  when  fourth-class 
mail  is  forwarded  or  retomed  from  one 
post  office  to  another  will  be  based  on 
the  appropriate  single-piece  fouith-dass 
rate. 

400.08    Ancillary  Services. 

400.080    Fourth-class  mail  will 
receive  the  following  additional  services 
upon  payment  of  the  appropriate  fees; 


Ciassificatjon 
sctieduie 


a  Address  correction 

b  CertjficatBS  of  r^aNing  ..„»»»..». 

c  Ct  ]0[  IDt  1 

d  Iraurad  maH 

e  SpaoMi  Salawy 

t  Speeaat  handteig 

g   Retort  rece<rt  Upansol  post 

ooty)  tmeretunda*  onfy) 

h.  Matctiandise  return 


SS-1 

ss-« 

SS-6 

SS-9 

SS-17 

ss-ie 

SS-16 

SS-20 


406.081    insurance,  special  deliverj'. 
spedal  handhngand  Ci40MQ|  1 
services  may  not  be  used  sdectively  f or 
individual  pieces  mailed  under  section 
40O1O20  unless  the  provisions  of  secbon 
40Q.Md  apply 

400.09    Rates  and  Fees. 

400.090    The  rates  and  fees  for  fora-th- 
class  mail  are  set  forth  as  follows: 


Rate  scshedute 


r  Ointfia iJWitw iiwcalpoat mal.- 

b  Built parcatpoatmail  — 

c  DestHtaMtt-SMCamil 

[c]  d     ScigleiMace    special 
fourth-dass  mail - 

[d]  «  epecM  to(«1>»-ctaM  pre- 
sorted mai 

le]  /.  Ubtary  Mail 

Ul  g.  Sngta^MBca  bounti  prmt- 

-  ad  malter - 

fg)    h.    Bulk    bound    pnnted 

matter...- - 

/  Bulk  catalog  bound  pmtad 

matter — -~.. 

[h]  /  Fees 


■400 
I  400 
.401 

402 

402 
402 

405 

•  406 

40-' 
1000 


500.02    Description  of  [Subclasses] 
Services. 

[500.082    Express  Mail  postage  rates 
are  based  on  zones  measured  by  great 
circle  air  miles  between  the  airport 
serving  the  origin  facility  and  the  airport 
serving  the  destination  fadlity.  as 
follows: 


BEST  COPY  availabl:: 
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MIM 

Zona 

QrMtv 
ttwv- 

Uptovid 
mckjding 

1ind2. 

0 
150 
300 
600 

1000 
1400 
1800 
2400 

150 
300 

600 

1000 

1400 

1800 

2400 

SOaOGO    The  following  services  may 
b«  obtained  in  conjunction  with  mail 
sent  under  this  classification  schedule 
upon  payment  of  applicable  fees: 


OassWcation 
schedula 


a.  AdtfeWM  CofTKton.. 
ix  RMwn  naoaipti — 
cC[.K5MD[.] — 


SS-1 

ss-ie 

SS-6 


2.010    Business  reply  mail  is  a  service 
whereby  business  reply  cards, 
envelopes,  cartons  and  labels  may  be 
distributed  by  or  for  a  business  reply 
distributor  for  use  by  mailers  for 
sending  [fl/Trst-[c]Class  [mJA/ail  without 
prepayment  of  postage  to  an  address 
chosen  by  the  distributor.  A  distributor 
is  the  holder  of  a  business  reply  license. 

3.020    Caller  service  uses  post  office 
box  numbers  as  the  address  medium  but 
does  not  actually  use  a  [lockbox]  post 
office  box. 

3.022    Caller  service  is  provided  to 
customers  on  the  basis  of  mail  volume 
received,  and  number  of  [lockboxes] 
post  office  boxes  rented  at  any  one 
facility. 

6.01  Definition. 

6.010    Collect  on  Delivery  (C[.]0[.]D 
[.]]  service  is  a  service  which  allows  a 
mailer  to  mail  an  article  for  which  he 
has  not  been  paid  and  have  the  price, 
the  cost  of  postage  and  fees,  and 
anticipated  or  past  due  charges 
collected  by  the  Postal  Service  from  the 
addressee  when  the  article  is  delivered. 

6.02  Description  of  Service. 

6.020    C[.]0[.]D(.]  service  is  available 
for  collection  of  [$500]  $600  or  less  upon 
the  delivery  of  postage  prepaid  mail  sent 
under  the  following  classification 
schedules: 


Claaaifcatfon 
•chadula 


a.  FM-CclOaaa  [mlAM. 

b.  TNrd   daaa   (i 
ontA 

c  Fourth-daaa  mal. 
dExpraasMal 


100 
300 

400 
500 


6.0201    Service  under  this  schedule  is 
not  available  for 


c  Sending  only  bills  or  statements  of 
indebtedness,  even  though  the  sender 
may  establish  that  the  adressee  has 
agreed  to  collection  in  this  manner: 
however,  when  the  legitimate  C[.]0[.]D 
[.]  shipment  consisting  of  merchandise 
or  bill  of  lading,  is  being  mailed,  the 
balance  due  on  a  past  or  anticipated 
transaction  may  be  included  in  the 
charges  on  a  C(.]0[.1D[.1  article, 
provided  the  adressee  has  consented  in 
advance  to  such  action; 

6.021  C[.]0[.1D[.]  service  provides 
the  mailer  with  insurance  against  loss, 
rifling  and  damage  to  the  article  as  well 
as  failure  to  receive  the  amount 
collected  from  the  addressee.  This 
provision  insures  only  the  receipt  of  the 
instrument  issued  to  the  mailer  after 
payment  of  C[.]0[.)D[.]  charges,  and  is 
not  to  be  construed  to  make  the  Postal 
Service  liable  upon  any  such  instrument 
other  than  a  Postal  Service  money  order. 

6.022  A  receipt  is  issued  to  the 
mailer  for  each  piece  of  C[.]0[.]D[.]  mail. 
Additional  copies  of  the  original  mailing 
receipt  may  be  obtained  by  the  mailer. 

6.023  Delivery  of  C[.]0[.]D[.)  mail 
will  be  made  in  a  manner  specified  by 
the  Postal  Service.  If  a  delivery  to  the 
mailing  address  is  not  attempted  or  if  a 
delivery  attempt  is  unsuccessful,  a 
notice  of  arrival  will  be  left  at  the 
mailing  address. 

6.025    The  mailer  may  designate  a 
new  addressee  or  alter  the  C[.]0[.]D[.] 
charges  by  submitting  the  appropriate 
form  and  by  paying  the  appropriate  fee 
as  set  forth  in  Rate  Schedule  SS-6. 

6.027    C[.]0[.]D[.]  indemnity  claims 
must  be  filed  within  a  specified  period 
of  time  from  the  date  the  article  was 
mailed. 

6.030    C[.]0[.)D[.]  mail  must  be 
identified  as  C[.]0[.]D[.]  mail. 

6.040    C[.]0(.JD[.]  mail  must  be 
deposited  in  a  manner  specified  by  the 
Postal  Service. 

6.050  AmaUerof  C[.]0[.JD[.]mail 
guarantees  to  pay  any  return  postage, 
unless  otherwise  specified  on  the  piece 
mailed. 

6.051  For  C[.]0[.]D[.]  mail  sent  as 
third-  or  fourth-class  mail  postage  at  the 
apphcable  rate  will  be  charged  to  the 
addressee: 

a.  When  an  addressee,  entitled  to 
delivery  to  the  mailing  address  under 
Postal  Service  regulations,  requests 
delivery  of  C[.]0[.]D[.]  mail  which  was 
refused  when  first  offered  for  delivery; 

6.060    The  following  services,  if 
applicable  to  the  class  of  mail,  may  be 
obtained  in  conjunction  with  mail  sent 
under  this  classification  schedule  upon 
payment  of  the  apphcable  fee: 


CtassUication 
•chadula 


a.  RaQMtafad  mai,  if  aani  as 
[nPat  [c]Clata 

b.  Raatrtdad  datvary 

a  SpacM  daHvary 

d.  Spacial  handSng 


SS-1 4 
SS-1 5 
SS-17 
SS-18 


6.070    Fees  for  C[.]D[.]0[.]  service  are 
set  forth  in  Rate  Schedule  SS-6. 
9.02    Description  of  Service. 

9.020  The  maximum  habllity  of  the 
Postal  Service  under  this  schedule  is 
[$500]  $600. 

9.021  Insured  mail  service  Is 
available  for  mail  sent  under  the 
following  classification  schedules: 


Ciasatiication 
•chedula 


a.  First-[c]aass  ImiMat,  If 
containing  matter  whicfi  may 
be  mailed  as  third-  or  fourttv 
daaa  ma« 

b.  Third  Class  (single  piece 
on«y) 


c  Fourtti-dass  mail . 


100 

300 
400 


9.023  The  mailer  is  issued  a  receipt 
for  each  item  mailed.  For  items  insured 
for  more  than  [$25]  $50,  a  receipt  of 
delivery  is  obtained  by  the  Postal 
Service. 

9.024  For  items  insured  for  more 
than  [$25]  $50,  a  notice  of  arrival  is  left 
at  the  mailing  address  when  the  first 
attempt  at  delivery  is  unsuccessful. 

9.05    Other  Services. 

9.050    The  following  services,  if 
applicable  to  the  class  of  mail,  may  be 
obtained  in  conjunction  with  mall  sent 
under  this  classification  schedule  upon 
payment  of  the  applicable  fees: 


Classification 
scfiedule 


a.  Parcel  Airlift 

b.  Restncted  delivery  (for  Iterrw 
Inaurad  for  mora  than  [S2S] 
tSOi..-.. 

c  Return  receipt  (for  Itema  in- 
sured for  mora  than  [$25] 
$50 

d.  Special  deSvery _— . 

e.  Special  handling 

f.  Merchandtoe  return  (shippers 
on»y) 


SS-13 
SS-1 5 


SS-16 
SS-17 
8S-18 

SS-20 


12.01  Definition. 

12.010    On-site  meter  setting  or 
examination  service  is  a  service 
whereby  tha  Postal  Service  will  service 
a  postage  meter  at  the  mailer's  or  meter 
manufacturer's  premises. 

12.02  Description  of  Service. 
12.020    On-site  meter  setting  or 

examination  service  is  available  on  a 
scheduled  basis,  [except  that]  and  meter 
setting  may  be  done  on  an  emergency 
bais  for  those  customers  enrolled  in  the 
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fsmea 


scheduled  on-site  let wetting  or 
examination  program. 

12.03    Fees. 

12.030  '."Fhe  iewAoT  OMtooieter 
uMngorueaminatioa  servicaiaieset 
forth  in  Rata  Si:hedule<v88ia2. 
1 14.02  .Bascription-otService. 

14.023  .BcgistBredan^sendoete^not 
a'     'abtefor 
•        ♦        •        *        • 

b.  Mail  of  any  class-sent  in 
combmation  with  ff\PirBt-{c!]GiB3B 

[m]Afail; 
***** 

15.01    Definition. 

IROIO    Restricte-i  dehvery  servioe  is 
a  service  that  provides  a  means  by 
«^<^  a  mailer  mayidffect  that  delivery 
•<wlU-be-iBade  only  to  the  addressee  or  to 
someone  authorized  by  the  addressee  to 
receive  [his]  such  mail. 

.  SSi020    IIbs  senice  Is  avadaUe  for 
mail  sent  under  the  following 
classification  achedales: 


under ^tfae^classificatuwsofaadules^n 
pafaent  of  the  applicable  iees: 


a.  Cemira^e  n>  BwUng . 
bi  Caitifietiiiiiail .— 

c.  Cr.lOnDL.]  mail — 

d.  (mmrf^TwH »...«. 

.•.■ParaaNMtt 

f. 


a.  Ce*Se*niail 

b.  C[.]Ot.]D[.]  mail 

c.  Insured  maH  0>  insured  for 
moralhantSgS]  *5Ch 

.  d-  nigialBwe  m^ 


Claasifoation 
•chedule 

SS-5 
.:..S&-6 

■-SS-9 

rs'8S-i4 


16.02    Description  of  Service. 

16.020    Return  receipt  service  is 
available  for  mall  sent  under  the 
following  clasalfication  schedules: 


Classification 


a.  Certified  mail 

b.  CC.]0[.]DU  maa 

C  Insured  mail  Of  Insured  for 

more  than  $50) 

d.  Registered  mail 

e.  Express  Mail 

f.  FotOass     [(Pnority    Mail 
only)]  i/nerchanOaeonfy).- 

g.  Third   xtess    (mefchaadise 

h.  Fourth  «tass  itparcet^  post 
only)]<VBan3flianaliee.  only) 


SS-5 
■S&-6 

'SS-9 

SS-1 4 
500 

100 

300 
400 


17.02    Description  of  Service. 

17.020    Special  debrery  service  is 
available  for  mall  sent  under  the 
following  classification  schedules: 


Ctaaaifioaton 

schedule 


a.  Fir«t-{oiaaaa  fm)  Mail 

b.  Second-class  mail 

c.  Third-dasa  mail  <«ngl«  P*ece 
only) - 

d.  Fourth-daaa  mail 


17.06    Other  Services. 

17i)60    The  following  services,  if 
applicable  to  the  class  of  mail,  may  be 
obtained  in  conjunction  with  mail  sent 


-^88>-4 

.6S-5 

SS-6 

S6-0 

•SS-1 4 


18.02    Description  of  Services. 

18.-020    Special  handling  service  is 
available  ior  mati  sent  under  the 
following  classification  sdiedules: 


Ctassification 


a.  nst-ColOas  CinUMi 

b;  TWidataaa-iail  (MMgla^Mce 

ooly) 

c.  Fourtt>-cia8S  man  ..- 


100 

300 
400 


,18.06    Other  Services . 
18.060    The  follewiag,  services  may 
be  obtained  inoonjunctioirwith  mail 
sent  under  this  classification  schedule 
upon  payment  of  the  applicable  fees: 

Ctassification 

a.  CtlOf.lDt.l  maH SS-6 

b.  Inaurad  mail ^SS-B 

c  PwaeiaitlitL S8-13 

d.    Mercbaodiae   return  Uship-    SS-20 

pars  only). 


19.02    Description  of  Service. 
19:020    Stamped  envelopes  are 
available  for 

a.  First-tcJClaas  [aingla-pieoe  mail] 
within  the  first  rate  increment. 

b.  Third-class  bulk  [nonprofit]  mail 
mailed  at  the  minimum  per-piece  rate. 
[Such  envelopes  may  be  purchased  only 
by  anthorized  nonprofit  organizations  or 
associations.] 

19.021    Printed  stamped  envelopes 
may  be  obtained  by  special  request. 

20.02    Description  of  Services. 

20.021    Merchandise  return  service  is 
available  for  the  return  of  any  parcel 
under  the  foBoaving  claasifioation 
..sohedidcs. 


100 
200 

300 
400 


a.  Firsl-toJClBSS  fmMMI 
TMr^^daaaraail. 
Fourttvdass  maH.. 


JOO 

.^(X> 

400 


liXXkOlO    The  Postal  Service  provides 
the  foilesring. modes  oftklivery: 

a.  Caller  service.  The  fees  for  caller 
setvice  are  set  forth  in  Rate  Schedule 
SS-IO. 

b.  Carrier  delivery  service. 

c.  General  Dehvery. 


d.  [Lockbox]  Post  4$°oe  box  service. 
The  fees  for  [lockbox]  post  office  box 
service  are  set  forth  in  Ralefiehadule 
SS-10. 

n000«21   'The  addressee  meytwuhol 
delivery  ofhisniaitThe'eddreeBeeway 
refuse  to  accept  a  piece  of-mail  at4hp 
time  it  is  offeredioi-delivery  ot.after 
dehvery  by  returning  it  unopened  to  the 
PoataLSendce  exsxpi  as  provided 
below.  The.  addraseee  oi  his 
repreeeatativajnair  read  and  copy,  the 
name  of>the  sender  of  registeted, 
insured,  certified  and  C{.}O[40[.4^  mail 
prior  to  accepting^ellvery,  Jipon  signing 
th»'dalivery  receipt  the  piece  may  not  be 
returned  to  the  Postal  Service  witiiout 
the  applieabla  postage  and  fees  ai&Led. 

100&e26    Mail -will  be  held  for  a 
specified  period  of  time  atlbe  office  of 
addrees  upon  request  of  the  eddreseee, 
unless  the  mail: 

a.  has  contrary  retention inatroctians: 

b.  is  perisheble:  or 

c  is  revered,  C|40(.)D(.).iBeMred,  or 
certified  for  which  the  nonrml  retention 
period  expires  before  the  end  of  the 
specified  holding  period. 

a00Di)22    Matter  autfatnized  for 
mailing  without  prepeyiuent  of  poetege 
must  bear  markings  identifying  the  class 
of  mail  service.  Matter  so  marked -will 
be  billed  at  the  apphcable  rate  of 
pastage-set  forth  m  thieSGhedule. 
Matter  not  so  marked  will  be  hilled  at 
the  applicable  [f]/\rst-[c)C3asrrata  of 
peetage. 

3000.0301     There  shall  be  no  refund 
for  registered.  C[.j01.]Dl.).  and  insured 
fees  when  the  article  is  later  jAnihdrawn 
by  the  mailer. 

4000    Postal  Zones. 

4!000i010    ^(Except  a»  piewided  in 
ClassifioationSchedule  500.  ij  in  the 
determination  of  postal  rones,  the  earth 
is  coaaidered  to  be  divided  into  units  of 
area  thirty  minutes  square,  idenlical 
with  a. quarter  of  the  area  farmed  by  the 
intersecting  parallels  of  latitude  and 
meridians  of  longitude  ... 

SOOaOlO  .  Matter  not  paid  al1f]/\rst- 
[cJCJass  [mJAfail  or  Express  Mail  rates 
nmst  be  wrapped  or  secured  in  the 
mannerprescribed  by  the  Postat  Service 
80  that  the  contents  may  be  examined. 
Maihng  of  sealed  items  ar  other  than 
[qfSrBt-[4CJaBS  |m)Mail  orKxprees  Mail 
is  considered  oonsent  by  theeender  to 
the  poatalinspection  of  the  contents. 

5000.011     Matter  mailed  as  fflWret- 
[cjClass  \m]Mail  or  Express  Mail  shall 
be  treatai  as  mail  which  is  seeded 
against  postal  inspection  and  shall  not 
be  opened  except  as  authonzed  by  law. 

[FR  Doc  91-2088  Filed  1-29-91;  B:45  am] 
HixMa  coot  nio-iMi  » 
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POSTAL  SERVICE 

MCFR Part  111 

DomMtlc  Mai  MwMMi  ftoguiirtioM  To 
hnplanMnt  Ctiangaa  hi  Rata*.  Faaa, 


AOCNCV:  Postal  Servicfr 
action:  Final  rule. 


;  As  announced  elsewhere  in 

today's  issue  of  the  Federal  Register, 
new  domestic  postal  rates,  fees,  and 
classifications  are  scheduled  to  take 
effect  at  12Kn  ajn.  on  February  3, 1991. 
Implementing  regulations  for  these  rate, 
fee,  and  classification  changes  have 
been  developed  and  are  set  forth  below. 
Although  they  are  to  take  effect  on 
February  3, 1991,  comments  on  these 
regulations  are  solicited,  and  any 
proposed  changes  will  be  considered 
and  acted  upon  as  appropriate. 
tmcwn  OATV:  February  3, 1991. 
AOONUaaa:  Written  comments  should 
be  directed  to  the  Director,  Office  of 
Qassification  and  Rates  Administration, 
Marketing  and  Customer  Service  Group, 
U.S.  Postal  Service.  475  LTnfant  Plaza 
West  SW..  Washington,  DC  20280-5360. 
Copies  of  written  comments  received 
will  be  available  for  public  inspection 
and  photocopying  between  9  ajn.  and  4 
pjn.  Monday  through  Friday,  in  room 
843a  475  L'Enfant  Plaza  West  SW., 
Washington.  DC 

PON  niNTHm  WITONMATION  CONTACT. 
Leo  Raymond  (202)  28&-5199. 
MVnBMNTAflV  n»ONMATK)N:  On 
December  17, 1990.  the  Postal  Service 
published  a  proposed  rule  containing 
implementing  regulations  the  Postal 
Service  proposed  to  adopt  if  the  Postal 
Rate  Commission's  recommended 
decision  in  PRC  Docket  No.  R90-1  was 
consistent  with  the  Postal  Service's 
request  to  the  Commission  for  rate,  fee, 
and  mail  classification  changes  and  the 
Governors  of  the  Postal  Service 
approved  that  recommended  decision. 
llie  deadline  for  submitting  comments 
on  the  proposed  nde  expired  on  January 
8. 1991.  The  Postal  Service  received  a 
total  of  128  comments  which  are 
discussed  below. 

On  January  4. 1991,  the  Commission 
issued  its  Opinion  and  Recommended 
Decision  in  Docket  No.  R90-1. 
recommending  some,  but  not  all,  of  the 
Postal  Service's  requested  changes.  In 
addition,  the  Commission  recommended 
a  number  of  rate,  fee,  and  classification 
changes  that  had  not  been  requested  by 
the  Postal  Service.  In  a  decision  issued 
on  January  22. 1991.  the  Governors 
allowed  certain  of  the  Commission's 
recommended  rate  fee,  and 


classification  changes  to  take  effect 
under  protest.  For  these  reasons,  this 
final  rule  does  not  contain  some  of  the 
regulations  proposed  by  the  Postal 
Service  on  December  17.  and  it  contains 
new  regulations,  not  in  the  proposed 
rule,  that  are  necessary  to  implement  the 
rate,  fee  and  classification  changes 
adopted  by  the  Governors  that  were  not 
part  of  the  Postal  Services  request  to 
the  Commission.  The  following  is  a 
summfiry  of  the  changes  made  to  the 
proposed  regulations  to  implement  the 
rate,  fee.  and  classification  changes 
adopted  by  the  Governors. 

Summary  of  Changes 

The  dollar  amounts  of  many  of  the 
rates  and  fees  adopted  by  the  Governors 
are  different  from  those  contained  in  the 
proposed  rule.  The  final  rule  contains  all 
of  these  rate  and  fee  changes. 

In  First-Class  Mail,  all  of  the  proposed 
classification  changes  reflected  in  the 
proposed  rule  were  adopted,  with  the 
exception  of  a  discounted  rate  category 
for  nonpresorted,  prebarcoded  letter 
mail. 

In  Express  Mail,  the  Postal  Service's 
classification  proposals  were  adopted, 
except  for  the  volume  discount  proposal. 

In  second-class  mail,  the  proposed 
rule  is  essentially  retained,  except  that 
the  proposed  zoned  editorial  matter  rate 
structure  was  not  adopted  and  a  125- 
piece  walk-sequence  rate  category  was 
adopted. 

In  third-  and  fourth-class  mail,  the 
regulations  in  the  proposed  rule  are 
substantially  repeated  without  any 
classification  changes. 

The  special  services  regulations  are 
essentially  the  same  as  in  the  proposed 
rule,  except  for  the  adoption  of  separate 
address  correction  fees  for  manual  and 
automated  corrections  and  a  change  in 
the  method  of  assessment  of  fees  for 
second-class  additional  entry. 

Mailing  statements,  illustrated  in  the 
proposed  rule,  have  been  modified 
based  on  the  Governor's  actions.  These 
forms  will  also  be  published  in  a  special 
issue  of  the  POSTAL  BULLETIN,  extra 
copies  of  which  ere  being  provided  to 
most  post  offices,  and  the  actual  forms 
will  be  distributed  to  post  offices 
directly  after  being  printed.  Forms  3605R 
and  3605  PC  will  also  be  revised  to 
provide  for  the  collection  of  data  on  the 
mailing  of  catalogs  at  bound  printed 
matter  rates.  The  Postal  Service  will 
publish  a  Domestic  Mail  Manual  change 
in  the  near  future  defining  catalogs  for 
this  purpose  and  setting  forth  marking 
provisions  for  catalogs  mailed  as  bound 
printed  matter. 


Discussion  of  ComnMots 

1.  General  Comments 

The  Postal  Service  received  128 
comments  on  its  proposed  rule  (18  from 
trade  associations,  104  from 
corporations/companies,  2  firom  mailing- 
related  businesses,  and  2  from 
Individuals).  These  commenters 
submitted  approximately  375  pages  of 
material  containing  hundreds  of 
individual  comments  on  scores  of 
general  and  specific  issues. 

Eight  commenters  liked  the  idea  of  a 
chapter  5  as  a  central  source  of 
information  about  automation-based 
mail. 

One  commenter  provided  notice  that 
the  new  parcel  post  rates  would  result  in 
substantial  volume  increases  in  parcel 
post  mail. 

A  number  of  commenters  expressed 
the  general  concern  that  the 
requirements  for  automation, 
destination  entry,  and  other  discounts 
would  be  difficult  if  not  impossible  to 
meet  and  that  the  discounts  were, 
therefore,  difficult  or  impossible  to 
attain. 

Six  commenters  objected  to  inclusion 
of  references  to  Handbook  DM  102,  Bulk 
Mail  Acceptance,  since  they  did  not 
have  access  to  this  publication.  The 
Postal  Service  has  removed  these 
references  from  the  final  rule. 

Five  commenters  expressed  support 
for  the  DBMC  parcel  post  rates. 

The  remainder  of  the  comments 
addressed  specific  proposals  and  are 
discussed  below  by  subject  matter. 

2.  Plant-Verified  Drop  Shipments 
(PVDSJ 

General 

Eighty-six  commenters  expressed 
views  on  this  subject.  Almost  all  who 
commented  were  opposed  to  the 
provisions  for  scheduling  shipments  into 
postal  facilities,  sealing  of  vehicles,  and 
prohibiting  the  inclusion  of  other  freight 
with  drop  ship  mailings.  Fruit  shippers 
unanimously  stated  that  unless  the 
provisions  relating  to  scheduling  were 
changed  they  would  not  use  the  Postal 
Service  to  mail  their  produce. 

Six  commenters  said  they  would  like 
to  see  clarification  of  the  definitions  of 
Expedited  Plant  Load  and  Plant- Verified 
Drop  Shipment. 

One  commenter  said  the  language 
contained  in  proposed  154.732 
(authorizing  preparation  of  Expedited 
Plant  Load  Shipments)  is  unnecessarily 
restrictive  and  suggests  that  mailers  be 
able  to  request  authorization  for  up  to  2 
years  without  reference  to  any  specific 
mailings. 
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Sixty-eight  commenters  expressed 
opposition  specifically  to  the  scheduling, 
sealing,  and  other  freight  provisions. 
Many  felt  that  the  provisions  are  so 
restrictive  that  if  retained  they  will 
discourage  mailers  from  participating  in 
the  destination  entry  program  or  cause 
them  to  resort  to  an  alternative  delivery 
service.  Many  said  they  find  existing 
procedures  satisfactory. 

Scheduling 

Fruit  shippers  as  a  group  were 
particularly  concerned  about  the 
procedures  contained  in  proposed 
722.432(b)  for  scheduling  mail  deposits 
since  iheii  business  operations  do  not 
allow  them  to  know  far  in  advance  what 
the  mail  volume  will  be  for  specific  drop 
points  and  the  perishable  natiu«  of  fruit 
prevents  loading  vehicles  far  in  advance 
of  shipment  They  advocate  retaining 
the  existing  requirements,  saying  ample 
capacity  exists  to  accept  projected 
volume  increase  by  drop  shippers,  that 
the  current  procedures  are  working  well, 
and  that  any  volume  Increase  in  drop 
shipping  is  within  manageable  limits  of 
the  Postal  Service.  The  commenters  also 
suggested  that  perishable  loads  be  given 
scheduling  priority.  One  mailer 
organization  stated  that  the  proposal 
should  have  been  referred  beforehand  to 
its  association. 

The  Postal  Service  has  modified  the 
final  rule  to  exclude  shipments  of 
perishable  items  from  the  sdieduling 
requirements. 

Another  commenter  suggested  that  the 
provision  for  scheduling  mail  deposits 
within  a  period  of  up  to  10  business 
days  be  eliminated  and  replaced  with 
language  requiring  unloading  within  6 
hours  after  expected  arrival.  Two 
commenters  suggested  that  unscheduled 
mailings  be  deferred  no  more  than  24 
hours.  A  second-class  mail  preparer  said 
*iiat  the  scheduling  provisions  could 
adversely  affect  time-sensitive 
publications  and  used  the  mailing  of 
dailies  and  weeklies  at  night  and  on 
weekends  as  examples. 

One  commenter  stated  that  the 
scheduling  requirement  is  unduly 
burdensome  and  will  discourage  mailers 
from  drop  shipping.  One  commenter 
stated  that  the  arrival  wrindow  allowed 
is  unrealistia  and  another  commenter 
said  that  arrival  windows  need  to  be 
flexible  to  allow  for  acts  of  God  and  the 
time  sensitivity  of  mail  and  that  the 
current  procedures  woric  well. 

One  commenter  had  no  objection  to 
scheduling  mailing  deposits  but  asked 
that  the  criteria  for  scheduling  mailings 
publicized  ensure  that  all  mailers  were 
treated  equally. 

Another  commenter  proposed  that  the 
Postal  Service  allow  standing,  scheduled 


appointments  for  mailings  made  on  a 
regular  basis  as  a  way  of  reducing  the 
bmden  of  the  appointment  process. 
The  Postal  Service  has  decided  to 
implement  a  sdieduling  policy  for  the 
short  term  that  recognizes  the  legitimate 
concerns  of  the  commenters  while 
affording  necessary  workload  control 
and  planning  opportunities  for  the  Postal 
Service.  The  final  rale  will  set  out 
general  requirements,  such  as  a  24-hour 
mininnim  notice,  and  the  availability  of 
standing  appointments,  but  will  use  less 
formal  guidelines  to  pubUdze  specific 
requirements  that  can  be  revised  as 
justffied  by  operational  drcumstances. 
These  will  be  under  continual  review  to 
ensure  their  ongoing  relevance,  and  will 
be  incorporated  in  the  Domestic  Mail 
Manual  only  as  experience  warrants.  In 
general,  the  Postal  Service  seeks  to 
impose  regulations  only  where 
absolutely  necessary,  and  to  rely  on 
more  flexible  procedures  to  manage 
routine  issues  related  to  the  scheduling 
process. 

Sealing 

Twenty  commenters  spedfically 
expressed  opposition  to  the  sealing 
provisions,  basically  because  of  the 
economics  assodated  with  full  trailer 
loads.  Several  said  that  existing 
procedures  should  be  retained. 

Others  sUted  that  sealing  will  prevent 
consolidation  of  multiple  mailings  and 
the  movement  of  mail  on  the  same 
vehide  with  other  freight  such  as 
newsstand  copies,  thus  reducing 
incentives  for  drop  shipping.  Several 
sections  of  the  proposed  rule,  (such  as 
154.735f.  154.737b,  465.252.  and  465.65) 
discourage  the  consoUdation  business, 
they  said. 

One  commenter  said  he  was  unaware 
of  any  revenue  protection  problems 
assodated  with  mailings  carried  aboard 
unsealed  vehicles  after  the  mailings 
have  been  verified,  and  suggested  the 
Postal  Service  use  random  re- 
verifications  at  destination  facilities,  or 
at  least  allow  loading  of  mail  and  freight 
at  any  facility  that  has  a  DMU,  so  that 
plant-verified  mailings  from  multiple 
plants  could  be  consolidated. 

Another  commenter  said  that  in  the 
case  of  one-stop  shipments,  scheduling 
and  sealing  poses  no  problem  but  in  the 
case  of  multiple  stops,  scheduling  and 
sealing  will  lead  to  longer  periods  of 
time  to  complete  deliveries,  resulting  in 
tying  up  carriers  so  that  an  "exdusive 
use"  situation  arises  and  additional 
costs  are  incurred  for  all  concerned. 
This  commenter  also  asks  if  it  would  be 
possible  to  seal  each  skid  on  the  trailer 
and  not  require  sealing  of  the  entire 
trailer. 


Two  commenters  objected  to  the 
provision  in  prop>08ed  section  154.736  for 
Doseloading  freight  carried  widi 
expedited  plant  load  mail  as  being 
unnecessarily  restrictive.  One  died  the 
practice  of  airlines  in  carrying  freight 
with  mail  as  an  example  of  a  workable 
combination  method.  He  also  said 
problems  would  be  created  when  there 
are  multiple  stops  for  delivery  of  mail 
and  freight  aboard  a  vehicle. 

Sevet^  commenters  said  that 
proposed  sections  154.731  and  624.717b 
are  contradictory. 

The  Postal  Service  recognizes  that  a 
aealing  requirement  and  restrictions  on 
the  co-loading  of  freight  may  re{H«sent  a 
limitation  on  how  some  mailers  can  plan 
or  utilize  transportation  resources.  Tht 
Postal  Service  also  acknowledges  that 
In  some  cases,  publishers  or  mailers 
may  have  to  adjust  their  current 
shipping  practices  in  order  to  take 
advantage  of  the  reduced  rates  offered 
under  the  final  rule. 

The  Postal  Service  did  not  propose  its 
loading  and  seaUng  requirements  for  the 
purpose  of  uimecessarily  impeding  a 
mailer's  choices  or  discouraging  efficient 
transportation.  Rather,  it  exercised 
legitimate  measures  to  ensure  that 
material  that  has  passed  postal 
Inspection  for  preparation, 
dassification.  and  postage  accuracy 
remains  undisturbed  in  transit  and  is 
Intact  (with  regard  to  the  characteristics 
verified)  when  subsequentiy  presented 
for  postal  acceptance  and  induction  in^o 
the  mailstream. 

The  Postal  Service  believes  that  the 
uncontrolled  commingling  of  mail  and 
freight  or  the  transportation  of  unsealed 
verified  mail  shipments,  disregards  vaUd 
revenue  protection  concerns  and 
needlessly  risks  tampering  with  or  loss 
of  conti^l  over  material  previously 
verified  for  shipment 

The  comments  do  not  overcome  these 
basic  concerns,  and  the  final  rule  adopts 
the  prindples  in  the  proposed  rule 
concerning  combination  of  mail  and 
freight  shipments  and  sealing  of  verified 
shipments. 

The  Postal  Service  intends  to  remain 
open,  however,  to  changes  with  regard 
to  consolidation  and  pool  shipping 
situations.  The  Postal  Service  beUeves  it 
is  prematiu^  to  either  impose  restrictive 
regulations  or  permit  unregulated 
handling  of  mail,  since  these  businesses 
are  only  begiiming  to  take  form,  and 
have  yet  to  demonstrate  how  they 
would  handle  mail  shipments,  either 
alone  or  in  combination  with  freight 
Since  both  the  Postal  Service  and  the 
mailing  community  lack  experience  that 
would  allow  formulation  of  less 
restrictive  regulations,  the  final  rule  is 
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based  on  (ha  pnouse  that  these  aaailinga  • 
are  haiag,  pafibmiad  hy  paiataa/iMitfam 
and  similar  aptMt»aDa..The  PiMtai> 
Service  wiH  tamgidm  ainHiiingiiheae 
regula^oiTiin  lfaa<  future,  if  appiopaiate^ 
based  oslhftiaahittiy's  petkaaausei 
experieoaaijawiaanaatiaaa-oaacamiag 
consolidatJMaaiiAfaol  ihifnatiL 

Postage  Refand 

Four  conunentaie  Mid  ^bat  atailan 
who  drop  ship  ■heald  not  ba4iahla  lot 
postasa  pai<i«a  matiimu  dectroyad  in 
damaged  to  a  point  where  itia.noi  . 
practicallQinai^ prior  to accep^aacaat 
the  deatlnatioft 

The  fioalxule  EataiBSthapcovisiona  of 
147.2  which  pcQvkiea  that  Axoailer  may 
apply  f c«  a  lefimd.  wheapoatage  has  . 
been  paid  and oo  service  baa  been., 
rendered  by  the  PoatalBarvice.  . 

3.  DMU  Requirenmut  >  - 

Four  commentera  asked  whether  « 
DMU  is  required  for  a  mailer  to  take 
advantage  of  destination  entry  rates. 

The  Peita(€«rv4er  usee  the  term 
"DMIT'  (Detached  Mail  Unit)  to  describe 
any  situatJwi'in  wMeh  a  postal 
empteyeepeffenBrmail  Terificatleii  or 
acceptance  ete  mailer^  site.  Ahhongh  a 
DMU  is  not  required  for  destinatiflo  tete 
mailings,  the  Postai  Service  believes 
that  optional  mailing  systems  (such  as 
Plant  Verified  Drop  SUptaent.  which  i« 
retained  to  ihe  final  rule  and  which 
employs  a  DMU  for  certain  purposes] 
make  desttoatienrateamiHrigs  easier  to 
prepare'eno  present. 

4.  MailuBaapoaaibdUy  foe  UnJoadiag 


Five  rnaiawls  tnn  rsrnivsii  Three 
oppoaedliiar«quinnMat.One   ■• 
conuMBtarqaestioaedwhathe*  i>' 
requiring  drivamlo offload  was- in 
violatkaof  the  PoitalSarvica  labor 
contract.  Aootberoopiasanlat 
"assumed"  that  the  requiNaMP*dacs 
not  apply  to  bedloadedf  afcala.  - 

The  PastaiSarvlea  has  a  lonpstaniiiwg 
policy  at  itebolkaiaiieanteniBMCa) 
that  mailaadrop  ahipaanla'ate  to  be 
unloaded  kf  the  mailar'a  enployaa  (or 
by  the  mailer's  transportation  service 
provider^  eapkqraa)  tf  tha:shi|xaaniia 
bedloadad.  althoBghipoatai  pesMMwel 
may  assist  as  avaiiabikty  pcisMs.. 
PalleiJTiiii  m^ttai  wiH  be  offlottded  by 
post^  lniBOMfk  Witk  tfa».  advent  af 
destination  entry  ratea:and  the 
conseqiMBtiaaBaaa  laoMileBa' deposit 
of  shipmenta  at  secttoaai  center 
facilities  (SGFj)  asd  daihreiy  aaita.  the 
existing  BMC  pmcadnNa  needlabe 
adapted  to  dMrMOthecaitualtona  while 
taking  into  aocoant  Ihe  diffenoBas  in 
availaMa  BaaoMnea. 

Initially,  the  Postal  fiacvkenrtil. 
specify  In  ita  final  rule  oaiy  tfao^  -. 


bedloadadiourth«la«a  shipMsat*  nnat 
be  offloaded  by  the  mailer,  4>«t  wiU 
apply  its  loagf«tandtee  policy  with 
regard  to  othee  classes  aad  bedloaded 
shipmenta  as  well,  tegaidieaa  of  the  type 
of  facility  at  whiah  deposited  Farthee, 
the  existing  BMC  policy  coacemiBi 
palletizad  and  sioiMar  centaiaerized. 
loada  will  be  exteadtd  to  SCFs.  but  the 
mailer  will  be  reepansibla  for  all 
unloading- at  delivery  units,  recogmziag 
the  lack  of  pastel  tesouscas  to  dedicate 
to  thia  task. 

The  Postal  Service  will  semain  open  to 
amending  ks-poUey  aid  fegulations  in 
this  reg^  based  on  the  suggestions 
received  from  the  mailing  industfy  and 
on  its  own  expencnce  tnmaiJacpattema 
and  praotifiea. 

5.  Drop  Ship  Authorization  Procedure 
and  Agreements 

Four  camasantars  aakad  whether  CPP 
mailers  would  need  io  convert  to  Plant- 
Verified  Drop  ShipmeaL 

Several  conunenters  objected  either  to 
the  2-year  period  of  authorization  to 
prepare  plant-verified  drop  shipments 
saying  it  should  he  up  to  6  years,  or 
indefinite,' or  to  the  provisions  in  ' 
proposed  lS4.732c  (regarding  Expedited 
Plant  Load  ShtpMsnts^  sequinng  that  a 
mailer  demonstrate  the  need  kv  specific 
mailings  to  be  deposited  andet' 
expediled  plant  load  psocedureai^ 

One  ooHunmtcs  suggested  die  Postal 
Service  create  a  kvm  lor  use  in  i  > 
requesting  authoKizatioEk 

Three  cometcnters  point  out  that 
proposed  sections  154.7350  and  465.252 
contradict  one  another  with  respcat  to 
inclusion  of  other  «hip(a«ttts  with  plant- 
verified  mail.  These  sections  are  not 
contradictory  because  the  first  deals 
with  the  ooinbinetiost  of  naiiafaie  matter 
with  material  that  will  never  be  mailed 
and  the  second  addresses  the  combining 
of  plant- verified  natter  with  other 
mailable' matter. 

Although  no  maiiec  is  requited  to  use 
Plant- Verified  Drop  Shipment,  and ' ' 
althoagh  any  such  choice  is 
app''opriately  a  business  dtciaian  for  the 
mailer,  the  Postal  Service  believes  Plant* 
Verified  Drop  ShipoMnt  is  a  desirable 
program  that  should  be  considered  hy 
any  mailer  planning  to  mail  at 
destination  antry  rates.  The  Postal 
Service  beliewaa  that  Flaot-Vccified 
Drop  Shipment  ie  a  vieble  system  and 
Includes  it  in  the  final  rule  as  proposed. 
Based  on  experience,  amendments  may 
be  considered  ate  leier  time,  including 
adjustments  to  the  authocizatios  period. 
Mailesa  should  note  ibat  regardless  af 
the  period  of  authorizatioo,  the  PosUl 
Service  can  review  a  mailac's 
compliance  at  any  time. 


The  ExptditadflBMleadShipaanta  — 
propasal,  which' ie  adopted  hefe.  is  a 
change  in  nana  rnily— OhePeetri  Service 
will  simply  provide  the  ejosting- program 
with  a  new-nanet'sinee  the  name 
"Plant-VerlfledOrop  Shipment"  war 
being  reeseignedtaloMPeeocurately)     - 
describe  parallel  programe-being 
implemented  for^aeoond-,  third-,  and 
fourth-class  destination en^ry  rate 
mailings.  Fxirther,  the  proposed  rule  did  ^.^ 
not  significantly  amend  the  existing 
provisions  for  .what  is  now  Expedited 
Plant  Load  Shipment  beyond  what  was 
needed  to  hnplisment  the  name  change... 
Any  suggestions  to  modify  the  program's 
provisions  will  be  considered  as  part  of 
the  general  process  of  regulation 
maintenance. 

Expedited  Plant  Load  Shipmenta  are  . .. 
movements  ol  plant-loaded  mail  via 
mailer-provided  (vs.  Postal  Sendcfir 
providetl)  transportation,  employed  . 
usually  for  service  or  timervalua . 
reasons.  Conversely. JPlant-Verified . 
Drop  Shipments  are  movements  o£pte-.ri  - 
verified  material  on  mailer  . 
transportation  idr  deposit  at  a  . 
destination  postal /aciUty  as  required  io 
earn  a  postage  discount.-. 

e.  MaiUng'Statamenta' 

Six  commenters  expressed  views  on. .... 
mailing.  stateiMnta.  covering  different 
issues.  Two  said  thai  mailing  stateaventai .. 
should  be  designed  to  facilitate 
computer  generation. 

Another  aaid  that  the  Postal  Service  nrr 
should  piavida.oomputai!aoftwafe  to    • 
generate  nailing. fltateaentsr One  said  ii'i' 
that  the  Postal  Service  should  provide-;  t 
clearer  fvidaUnM  with  respect  to  the 
use  and  acceptability  ef  eompater' 
generated  Bailing  •tatements.  One  saidn 
that  mailing  ttalenienlaisbouki  tndud*  .- 
on  thenk  a  clear  atatemenl  that  the.  i 
Postal  Setviee  can  collect  postagsrr' 
subsequent  to  the  acceptance  of  a  > 
mailing  aad deapito the  signatuieof  a  B 
Postal  Service  aoceptance  clerk  «n  the  tut 
form.  One  commenter  objected  to  jointu 
liability  on  the  part  of  a  mailer  and 
agent  for  unpaid  postage 

The  Postal  Samtee  dees  not  want  to 
undertake  the  peoduciion  of  software  to 
generate  mailing atataments  and  has 
previousy  pablished  ita  policy  on 
computee^sBamted  facaimilea  that<ate 
produced  privately.  The  Postal  Service 
is  satisfied  tiiat  the  existing,  language  »•. 
below  which  the  mailer  signs  is  fair  and 
adequate  in  peotoctiae  all  partiea  if 
disputea  arise  over  inlmnaliea 
presented  on  a  mailing  statement 


7.  Destination  Entry  Rate  Requitemente. 

A  total  oi 20 comnentertexpreaaad"' 
views  on  this  Bub)eet  6bctee»>  - 
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commenters  opposed  the  minimum  and 
maximum  volume  requirements  for 
destination  rate  mailings  and  the 
measures  proposed  to  control 
"jackpotting"  of  mall.  Seven 
commenters  stated  that  the 
requirements  were  discriminatory 
against  small  mailers  and  said  that  it 
would  have  a  particidarly  adverse 
impact  on  lettershops  with  a  small 
number  of  clients.  One  commenter  said 
the  Postal  Service  should  be  controlling 
the  volume  of  mail  per  day  rather  than 
the  number  of  mailings  (4)  per  day. 
Another  said  that  the  Postal  Service 
should  allow  each  mailer  one  specific 
entry  point  that  will  be  exempt  from 
"jackpotting"  restrictions  so  that  mailers 
without  DMUs  would  be  on  an  equal 
footing  with  those  mailers  who  do  have 
DMUs.  One  commenter  said  that  the  "SO 
percent"  requirement  (i.e.,  that  the  mail 
claimed  at  destination  rates  represent 
50%  or  more  of  the  mail  deposited  at  the 
same  destination  facility  in  any  24-hour 
period  by  the  same  mailer]  is  unrealistic 
for  the  majority  of  mailers,  and 
described  the  rule  as  punitive  for 
lettershops  handling  a  wide  variety  of 
mailings.  This  commenter  also  suggested 
that  limitations  be  placed  on  the  volume 
of  non-destination  rate  mail  that 
accompanies  destination  rate  mail  One 
commenter  said  that  the  definition  of 
"mailer"  contained  in  proposed  624.18b 
on  minimum  volumes  should  not  apply 
in  proposed  624.718c  dealing  with 
maximum  volumes  since  it  may  penalize 
a  particular  mailer  because  of  unrelated 
activities  of  the  agent  presenting  the 
mail  at  a  particular  postal  facility.  He 
stated  that  624.718c  should  be  changed 
to  make  it  clear  that  for  the  purpose  of 
determining  maximum  volume  the  term 
"mailer"  refer  to  the  owner  of  the  mail, 
not  a  party  that  may  be  acting  as 
mailing  agent.  Four  commenters  asked 
whether  the  Postal  Service  intends  that 
a  mailer  have  a  DMU  to  qualify  for 
destination  rates. 

The  Postal  Service  has  become  aware 
of  the  impact  its  proposed  rules  may 
have  had  on  small  "local"  mailers 
inadvertently  afiected  by  provisions 
designed  to  prevent  undesirable 
practices  by  large  mailers.  Alth^mh  the 
Postal  Service  did  not  find  this  JMact 
desirable,  it  felt  conipelled  to  impBe 
some  form  of  control  over  the  use  of 
destination  entry  in  order  to  inhibit 
counterproductive  mailing  patterns  by 
mailers  based  on  their  own  economic 
decisions  about  where  and  how  to  mail. 

To  resolve  this  problem,  the  final  rule 
contains  exceptions  to  the  provisions 
limiting  the  number  of  mailings  and 
setting  a  minimum  volume  of  destination 
rate  mail. 


For  second-class,  where  mailing 
patterns  and  mail  volume  are  relatively 
stable,  and  where  an  entry  structure 
controls  access  to  the  mailstream.  the 
final  rule's  provisions  except  mailers 
depositing  mail  at  either  the  original 
entry  or  at  an  additional  entry  serving 
the  place  where  mail  is  prepared  for 
mailing. 

For  third-  and  fourth-class,  not  only 
are  mailing  patterns  and  volumes  less 
stable  and  less  predictable,  there  is  no 
effective  entry  management  mechanism 
to  meaningfully  identify  "local"  mailers. 
Therefore,  the  Postal  Service  has  used 
certain  general  characteristics  as 
contraindicators  for  purposes  of 
exceptions  akin  to  those  described  for 
second-class.  For  third-  and  fourth-class, 
the  number  of  mailings  and  minimum 
volume  of  destination  rate  mail 
provisions  are  waived  for  mailers  who 
are  neither  plant  load  mailers  nor  plant- 
verified  drop  shipment  program 
participants  and  who  deposit  the  mail  at 
the  post  office  serving  the  point  where  it 
was  prepared  for  mailing.  The  Postal 
Service  believes  that  this  description 
will  afford  relief  to  the  typical  small, 
"local"  mailer  without  inappropriately 
granting  exception  to  the  larger  mailer. 

In  all  cases,  the  destination  rate 
requirement  that  mail  be  deposited  by 
the  mailer  at  the  corresponding 
destination  facility  remains  in  force, 
and,  if  the  facility  at  which  mail  would 
be  deposited  under  the  exception  is  not 
that  facility,  the  exception  cannot  be 
employed  and  the  mailing  is  subject  to 
the  otherwise  applicable  requirements. 

8.  Automation-Based  Rates 

Prebarcoding 

Sixteen  commenters  expressed  views 
with  regard  to  automation-based 
discounts,  barcode  goals,  and  the 
proposed  notice  and  comment  process 
to  set  a  100  percent  ZIP -(-4  barcoding 
requirement.  Of  12  comments  regarding 
the  100  percent  requirement,  all  but  one 
objected  to  the  proposed  rule  on  the 
grounds  that  it  was  too  restrictive  and 
would  discourage  mailers  from 
prebarcoding  mail,  thus  imdercutting 
USPS  automation  goals,  and  that  it  was 
unattainable  due  to  problems  with 
address  lists.  One  commenter  suggested 
that  the  requirement  be  implemented  on 
a  phased  basis.  One  commenter  also 
indicated  that  the  rate  differential 
between  presorted  and  nonpresorted 
barcoded  mailings  is  too  narrow  and 
that  mailers  would  be  encouraged  not  to 
presort  mailings.  The  adjustment  of  rate 
levels  is  beyond  the  scope  of  this 
rulemaking. 

The  statement  in  the  proposed  rule 
that  the  Postal  Service  was  considering 


a  separate  rulemaking  in  1991  to  impose 
a  requirement  for  100  percent  barcoding 
of  Zff-»-4  barcode  rate  mailings  was  not 
intended  to  solicit  comments  at  this 
time.  Before  any  new  rule  is  proposed 
other  than  the  current  "85%  rule."  the 
Postal  Service  will  put  a  process  in 
place  to  thoroughly  discuss  options 
which  meet  the  mutual  needs  of  both  the 
Postal  Service  and  the  mailers. 

2.5-Ounce  Requirement 

Thirteen  commenters  provided 
statements  on  the  proposed  2.5-ounce 
maximum  weight  requirement.  Almost 
all  viewed  the  2.5-ounce  weight  as  being 
too  restrictive  and  a  serious  obstacle  to 
mailers.  One  commenter  thought  the 
USPS  was  allowing  the  limitations  of 
mail  processing  equipment  to  take 
priority  over  customer  needs  and  that 
the  priority  should  be  re-evaluated 
Several  commenters  questioned  whether 
the  prohibiton  of  pieces  in  excess  of  the 
weight  limitation  from  the  relatively 
efficient  automated  mailstream  was 
really  cost  effective  and  whether  the 
equipment  throughput  rate  gains  from 
excluding  such  a  small  volume  of  mail 
are  large  enough  to  justify  diverting  the 
pieces  to  a  non-automated  mailstream. 
Most  commenters  favored  allowing 
heavier  pieces  to  qualify  for  the 
automation  rate,  and  several  proposed 
that  consideration  be  given  to  raising 
the  limitation  to  3  ounces. 

The  2.5-ounce  proposal  was 
extensively  discussed  during  the  notice- 
and-comment  rulemaking  on  Eligibility 
Requirements  for  Automated  Rate 
Categories.  55  FR  40560-40596  (October 
3. 1990).  The  Postal  Service's  response  to 
comments  received  on  that  proposal  is 
part  of  the  final  rule  issued  on  January 
23, 1991  (55  FR  2598).  In  that  rule  the 
Postal  Service  established  a  3.0  ounce 
limit  until  September  15, 1991.  at  which 
time  the  limit  would  become  2.5  ounces, 
unless  amended  by  an  intervening 
change.  This  final  rule  adopts  provisions 
consistent  with  the  provisions  of  the 
aforementioned  rulemaking,  and  will  be 
amended  in  the  future  as  described 
herein. 

Definition  of  "National  Mailing" 

One  commenter  questioned  the 
definition  of  a  "nabonal"  mailing,  saying 
that  a  mailing  could  include  pieces  for 
automated  and  non-automated  sites 
within  a  single  state  and  under  these 
circumstances  could  not  be  viewed  as 
"national"  in  nature. 

The  Postal  Service  realizes  that  the 
selected  term  may  not  be  perfectly 
descriptive  for  every  mailing,  such  as 
that  proposed  by  the  commenter. 
Nonetheless,  the  final  rule  retains  it, 
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believiaa  Uat.  witb  U»  daftoMoft 
provUJUa  by  the  fiaal  wlct  Ihc  tarn 
"natioaaljBaiikig"  U  Mtiafastocy  fot  use 
in  identi^dog  «,  iBailii«lb«t  i«  aot 
preparad  txclusivaly  ioi  •utoBMisd 
sites.  (A  "o«tioD«][eMiUi«';.U  d«fiiMd«« 
one  contotaiag  pJTai  ior«4draMM 
served  by  boA  aiitonwitari  aad  aoi>'  i 
automated  poataiXaciHtlM.) 

9.  Mail  Pnpanti»»Re^nmeitt8 

Thirty-four  commen>aa>  •xp»aaaed. 
concern  about  various  requiiemBUta  for 
mail  preparation.  Iht  commaDts  ranged 
from  packaging,  traying.  and  pallal  _. 
make-up  tequirementa  to  tying  tad... 
banding  procedures. 

Prohibition  of  String  Tyioff 

Eight  eemmenten  took  issue  with  the 
proposed  requireroanta  which-  reqxiire 
that  paekaget  e£  walk^-sequsnced  ietten 
and  flats  be  aeeurad  by  piastic  or  elastic 
bands  or  by  shrinb'wrap.-They  pointed 
out  tlM^ifaeoaandt  of  slrtBg>tj^ 
machines*are  pmentiy  in  use  and  this 
rule  woidd  obsolete  present  equipment 
and  cause  mailert-te  invest  considerable 
sums  in  new  eq«if  onnt  On*  commenter 
suggested  dMt  tbeUSPStliow  a  period 
of  year»  for  a  phaae^te  of  this  Rile. 
Anothef  suggested  that'proposed  aection 
642.861  bO'  rewBfded  to  indode  broken 
bundles  as  part  of  the  error  rate.  Still 
another  netod  ^at  plastic  strapping  is 
not  biodegradable  and miUlom  of  ■  ■- 
plastic  straps  could  constitute  as 
environmental  ittpaei 

The  final  rutentaiw  tha  roqirirament 
that  walk>4aqiianaadaiail  aMMt  ba 
prepared  in  packagaa.  -bot  aliauaatea 
any  spmificalio*  oS  matesial  (exoept  for 
using  rubbfbanda  Cor  Pirst-<:ias8-MaU). 
Broken  baadlaa  are  already  ind«ide4  in 
the  error  rate  datamiaad  for  presort 
verificatio*  ptocediues. 

Requirement  for  Banding  and  Sleeving 
Trays 

Six  conunanterrehtacted  to  thia  j  • 
proposal  M»  naaaeaaaary.  >espflctaU]i  for 
trays  of  ThfrtKHaaa  MeiixvUcfa^ase 
placed  on  a  pallet.  ahrinlMfvrappod.  and 
deposited  at  a  daatiaating  ftmiiity.  They 
claimed  the  rule  will  cause  added 
material  expense  for  mailera  and 
increased  labor  costs  for  both  mailers 
and  the  Postal  Sarvice.  "Hiey  ako  oetad 
that  it  was  eaviwaaaenlally  unsound. 
Most  8aid<theiule  ia  evealy  lastriotkve 
and  should  not  bemaodycsy. 

The  PostaiServleae  Miaiina  tiMui- 
proposed  requifsmaot  is  vaM  for .-.  - 
automation-compatible  m^^ng«  in   ■ 
general,  regacdlesa  of  Ibe  authisrity  to 
palletize  trayod  Third-Clasa  Mail 
assumed  by  the  commaatat*  In  order  to 
ensure  the  Intagiity  of  trayed  cHdi  ia 
transit,  the  pcopoaadiule  that  trayed 


mail  must  ba  tlcevad  end  banded  is 
retaiiMd  in  (be  ia«l  tula. 

Docxmientstion  for  Trays 

Seven  comDMBtacfr  saiil  ^hasMvlea 
will  requiia  axtreBialy.  difficult  system 
changea.aad  pcogian.  davalopgwat  that 
could  take  a  n^tninpimv  of  2  to  3  years,  if 
ever.  Some  said  there  is  no  known 
solutioa  otbai  than  aajsuaUy  couniing 
the  piecas  in  each  tray.  They 
recomnusod  ihat«iiic8  maiiais  cajuot 
comply,  current  or  naw  docuiBeataUon 
be  allowed  for  an  unspecified  iatedm 
period  or  that  the  rules  ba  deleted.  Some 
suggested  there  are  other  xnethods  for 
accomplishing,  the  objectivas  of  this  rule. 

The  Poalel  Service  recognizes  the 
challenge. the  proposalrepiesented  and. 
where  retained  in  the  final  rule,  will 
only  be  an  option  to  another,  more 
conventional  £onn  of  documentation. 

Traying  Raqaifwninnta    Grouping  3-Digit 
Areas  and  "FaU"  Traya 

Nine  commenlers  provided  Input  on 
this  subject.  While  several  expressed 
support  for  using  traya.  many  were 
concerned  with  the  requiremenis.  One 
mailer  said  proposed  section  515.1, 
specifying  the  grouping  of  pieces  for  the 
same  3-d^t  area,  wiU  xequire  manual 
intervention  resulting  in  increased  costs 
and  decreased  mailer  participation. 
Many  respondents  said  the  "full"  tray 
requirement  in  proposed  sections  515.22 
and  561.4  will  cause  mailers  to  continue 
to  use  sacks.  Two  suggested  allowing 
use  of  half-trays  or  new  quarter-trays 
and  said  a  specific  minimum  tray  piece 
count  i»  needed  because  computers 
caimot  determine  subjective  Ihinga  like 
V4  of  a  tray.  One  suggested  a  125-piece 
minimum.  One  said  the  full  tray  is 
countarptod Motive  U>  the  objective  of 
obtaining  5-digit  sort  and  will  cause 
more  mail  to  go  to  S-di^l  and  SCP  traya 
which  are  more  expensive  for  USPS  to 
process.  Aespoodeats  saui  this  rule 
pusheemaiJi  the  wrong,  way  on  the 
automeiiea  ladder  and  will  cause 
reduced  mailer  partidpatioo.  In  general, 
the  industxy  aupporta  the  uae  of  trays 
but  requests  the  ability  to  use  less  than 
full  traysi 

The  Postal  Service  bdicves  that  uae  of 
V^  or  V*  trays  is  an  expensive  option  to 
offer  and  that  "full"  (i.e..  at  leaet  V*  full) 
trays  are  a  reasonable  requirement  to 
ensure  optimum  use  of  paid 
transportatioa  Presctipticm  ef  a  lixed 
minimum  ia  not  desirable  because  it 
would,  by  dafioition.  be  an  estimated 
average  tiMt  wo\tkl  be  too  high  or  too 
low  to  yield  "full"  treys  in  sooie  cases. 
The  requirement  for  a  60-piece  "group" 
to  a  3-digit  in  an  SCF  tray  is  a  condition 
of  eligibility  for  the  9-digit  presort  rate. 
The  finai  rule  iiKorpora  tea  most  of  the 


requitemenla  of  tha  prapoaadmle 
substantiatty  fl«MMart«h*ngB'(whMe 
adding  an  aUownMefor  dio  ''laat^ayq. 
As  with  most  reqnieaaaetaitbeae 
remain  open  for  raconsidaaotion  as 
experience  dictatea.- 

Residual  Pieces 

One  commentat  noted  the*<propo«ed 
section  561M.Btatea:  '^Residual  ^iecos 
are  not  aMowadin  ZIP^4  mailings  and 
must  be pmpasod aaa aepasate  : ^ 
mailing!'  Serttsn  fW  7iaatates:  ■■ 
"Residual  Traya. -Residual  piece*  ateybe 
eligible  for  the  Basie  ZIP<f  4  barcodad 
rate*  *  *". ThecocnmentecckiiBiethe 
reference  to  "residual  pieces"  in  561J4 
is  confusing  and  should  b«  delated. 

The  Pastal  Sarvice  hac  chosen 
different  handling  for  residwal  Uiird> 
clasa-pieoes  in  ZIP44  and  ZIP -M 
barcodedmaiUaga  under  chapter-5 
because  of  the  different  relative  value  of 
further  preparati«>  of  residtiel  nail  as  it 
varies  bettfeen  ZIP-f-4  mail  and  ZB>^4 
barcodednaiLTbe  proposed 
requirements  are  retained  in  the  Rnal' 
rule. 

ContHJ.B«rizfltioni 

One  mailer  oeauoented  that  tiiO' 
proposed  regtdations  do  not  provide  a 
means  for  eombisdng  sacks  &om 
different  malliags  and  argued  that,  if 
mailers  are  able  to  produce 
documentation  to  support  revenue  and 
verification  sequiieraents  iot  the 
mailing,  they  should  be  allowed  to 
combine  aaokedaiaik  The  oommenter 
also  said  that  the  comhining  of  regular 
rate  andnon-proftt  meil  should  be 
allowed,  and  proposed  that  such 
allowances  would  lurther  streamline  ■ 
containerization  ef  mail. 

The  Postal  Service  does  not  intend  to 
adopt  new  regulettons  for  various  forms 
of  mail  combinetions  at  this  time,  but 
will  consider  such  proposals  as 
experience  shows  them  to  be 
appropriate.  As  discussed  already,  new 
r^gulationa  to  support  "consolidator" 
operations  will  be  considered,  when 
appropriate,  based  on  experience  and 
industry  proposalai- 

Presorted  Pieces  in  Packages  on  Pallets 

One  mailer  commented  there  was  no 
mention  ef  pcesorted  pieces  on  pallets  in 
proposed  sections  411.142-411.145  and 
424.4  and  questions  if  this  is  an 
iivadvertent  omission.  If  this  is  not  the 
case,  he  feals  that  no  &)el  rule  shonld 
be  adopted  until  the  Postal  Service 
explains  its  reasons  for  proposing,  a  naw 
policy  and  mailers  have  the  opportunity 
for  fiulher  coBunent 

In  mostcasesrefwenoe  to  "sack"- 
assumes  other  containers  as  appropriate 
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to  the  class  of  mail  and  level  of 
preparation.  The  final  rule  will  more 
clearly  note  the  alternative  preparation 
of  mail  on  pallets. 

Third-Class  Packaging  Requirements 

One  presort  mailer  expressed  concern 
over  the  new  3/5  digit  presort  rate  for 
Third-Class  Mail,  claiming  it  does  not 
promote  a  finersort,  does  not  benefit  the 
Postal  Service,  and  should  not  justify  a 
discounted  rate.  The  presort  meuler 
stated  that  ttre  proposal  will  jeopardize 
presort  companies  and  prove  costly  to 
the  Postal  Service.  The  commenter  also 
stated  that  the  $0.03  discount  proposed 
for  unsorted  prebarcoded  mail 
compared  to  a  $0.04  discmint  for 
Presorted  First-Class  Mail  is  not 
justifiable.  This  mailer  also  questioned 
why  Third-Class  Mail  does  not  have  the 
same  presort  requirements  as  First- 
Class  Mail,  and  taints  that  the  proposed 
rates promoteraw mail  with  ZIP -♦-4 
codes  or  ZIP -f  4  barcodes  and  do  not 
provide  enough  incentive  for  presorting. 

This  commenter  raised  issues  that 
were  explored  during  the  Postal  Rate 
Commission's  proceedings  in  regard  to 
the  Postal  Service's  rate  Cling.  "Iliose 
issues  are  beyond  the  scope  of  this 
rulemaking,  which  is  intended  to 
implement  the  rate  and  classification 
changes  produced  by  that  process. 
Preparation  of  all  classes  of  autemation- 
compatible  mail  is  being  standardized 
by  chapter  B  and  this  effort  will  continue 
with  oAer  types  of  mail  in  tiie  future,  to 
the  extent  possible  within  the 
boundaries  set  by  the  Commission. 

Saturation/Walk-Sequenced  Mail 

Forty-one  commenters  expressed 
views  on  this  general  subject.  All 
expressed  deep  concern  and  opposition 
to  the  provisions  for  updating  address 
sequencing  information  every  46  days. 
They  also  claimed  diat  facing  slip  and 
documentation  cequirements  are 
unreasonable,  unnecessary,  and 
impossible  to  meet  at  this  time.  Several 
said  provisions  contained  in  the 
proposed  6%  error  rule  were 
ui^jdievable.  unthinkable  and  should 
not  tie  enforced.  Several  resident  list 
mcnlers  urged  the  Postal  Service  to 
arrange  a  meeting  with  them  before 
these  rules  are  implemented  to  get  the 
customer  viewpoint  on  these  issues. 

Address  Sequencing,  45-E)ay  Update 

Eighteen  commenters  described  this 
proposal  OS  arbitrary,  burdensome,  and 
outright  unworkable  and  said  it  would 
pose -an  economic iiardship  on  mailers. 
All  said  45  days  was  an  unreahstic 
timeframe  and  that  neither  the  Postal 
Service  nor  the  mailera  wese  positioned 
to  accomplish  this  requirement  at  this 


time.  They  noted  that  the  Cwrier 
Delivery  Sequence  ;(C3}S)  file  product  is 
not  available  nali<mwidc  and  also 
objected  that  theoost  of  thia  service  is 
too  expensive.  Several  jaid  it  would  be 
al  least  a  year  before  the  Postal  Service 
and  mailers  would  be  oeat^r  for  this. 
Many  said  that  a  45-day  update 
requiremei2t  would  still  be^mnecessary 
in  many  situations  and  extremely  costly 
compared  to  present  methods.  The 
majority  suggested  tengthcning  the 
updatelime  period in>ra4&4ays  to 
anywhere  from  604ays  to  d  months  or 
having  a  traasitioa  period  to  ^Aktae  in 
the  requirement  Qua  commenter,  who 
claimed  to  represent  over  130  customers 
who  use  this  service,  said  the  Postal 
Service  was  on  the  verge  of  making  a 
very  painful  mistake  and  urged 
discussions  with  resident  mail  list 
compilers  and  mailers  before 
implementing  this  rule  The  commenters 
were  unanimous  in  their  opposition  to 
the  proposed  rule. 

The  Postal  Service  believes  that  the 
use  of  current  information  is  essential  in 
preparing  mailings  whose  deliverability 
is  at  all  essential  to  its  originator. 
Nonetheless,  the  Postal  Service 
acknowledges  the  points  raised  by  the 
commenters  and  has  amended  the  final 
rule  to  require  that  mailings  be  baaed  on 
lists  updated  within  6  months  (rather 
than  45  days]  of  mailing. 

Documentation — ^Pacing  Slips  and 
Labeling 

Thirteen  rommenters  responded  on 
this  issue.  All  strongly  opposed  the 
proposed  requirements  for  labeling  and 
facing  slips  on  walk-sequenced  mail. 
The  majority  said  the  nile  places  a 
totally  unreasonable  requirement  on 
mailers  and  serves  no  valuable  purpose. 
One  mailer  said  there  was  not  enough 
paper  for  him  to  comply  with  this  rule. 
Another  said  this  rule  must  have  been 
designed  to  kill  the  Address  Card 
Sequencing  Service.  One  suggested 
modifying  facing  slips  to  make  them 
easier  to  prepare.  Many  said  the  USPS 
could  not  yet  provide  Ae  information 
required  to  allow  mailers  to  meet  this 
ruk  because  the -CDS  file  product  is  not 
perfected  yet.  One  mailer  noted  the 
rules  were  excessively  stringent  and 
asked  that  normal  abbreviations  (CR. 
HC.  RR.  etc.)  be  allowed  on  the  facing 
slips.  Oi»  mailer  stated  that  the 
information  requested  in  proposed 
624.864  is  totally  redundant  to  the 
informs  tion  requested  in  proposed 
624.883.  Most  noted  that  this 
requirement  will  slow  production, 
impose  addrbonaloosts  on  mailers  and 
require  mailers  to  provide  the  Postal 
Service  with  its  own  data.  In  general,  all 
commenters  said  tiiis  rule  is 


unneoessary.  umeeeDnebks  and 
irapoasible  to  comply  srvth  st  this  time. 

The  Peetal  Senrice  heitevee  that 
mailers  mnat  ataloe  a  tausawas  ;deciaion 
concerning  the  «se  of  i«aik''aBquence 
rates  that  babnces -die  value  of 
discounte  earned  against  the  resmirces 
invested  in  earning  them,  fai  this  case. 
mailers  may  need  to  amend  their  current 
methods  to  meet  the  requirements  of  the 
proposed  rule,  but  the  discount  earned 
should  be  vieared  as  mmpenaation  for 
thiseffort  'niei^Mlal-Senrioe remains 
convinced  that  ite  canieis must  be  able 
to  readily  and  easily  identify  the 
sequence  of  packages  of  pieoes  if  casing 
is  to  proceed  efficiently  (as  the  rate 
discount  contemplates),  and  errors  in 
walk-sequence  mailings  arc  to  be 
reliably  detected. 

Further,  Ibe  Postal  Service  behoves  it 
cfxisietent  that  mailers  who  prepare 
walk-sequenoe  mailings  should  know 
certain  fundamental  facts  about  the 
routes  to  which  pieces  are  addressed 
because,  absent  this  knowledge,  the 
mailer  cannot  claim  to  meet  the 
requirements  for  the  saturation  walk- 
sequence  rate.  Although  some  latitude 
on  method  has  been  adopted,  the 
package  labeling  requirement  of  the 
proposed  rule  is  retained  in  Ae  final 
rule. 

Five  Percent  Error  Rate  Rule 

Six  commenters  addressed  this 
proposal.  They  noted  that  rt  has  the 
potential  te  embemrss  mailers 
unnecessarily  and  should  include  a 
provision  for  contacting  the  mailer's 
agent  and  not  the  owner  of  tl>e  mail 
Two  cenunerters  said  the  rule  needs 
further  clarifk:ation  on  how  the 
provisions  of  the  5%  error  rste  will  be 
applied.  One  noted  that  this  rule  should 
not  be  enforced  until  the  Postal  Service 
can  supply  accurate  welk-eequence 
data.  One  conunented  that  the  rule 
provided  an  unreasonable  penalty  on 
the  mailer  and  that  stopping  the  mail 
was  unthinkable. 

The  mailer  is  respcnreible  for 
preparing  walk-sequenoe  mailings  that 
meet  die  r^uirementB  of  the  Postal 
Service,  the  specifications  and 
expectations  of  its  oustomet.  and  the 
accuracy  standards  contemplated  by  the 
e-month  update  requirements.  Failing  to 
do  so.  the  mailer  cannot  be  protected 
from  legitimate  consequences,  end  the 
Postal  Service  cannot  absorb  the  added 
cost  of  reprocessing  mail  paid  at  a  rate 
that  is  based  on  accurate  walk- 
sequencing.  Mailers  who  are  concerned 
over  possible  problems  should  use  the 
notification  prowisiors  of  the  final  rule 
ao  that  in  tlw  event  of  problems,  prompt 
action  can  effect  therteeded  remedial 
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work  and  allow  the  mailing  to  go 
forward.  The  Postal  Service  believes 
that  the  provisions  of  the  proposed  rule, 
although  they  may  be  potentially 
unpleasant  for  some  mailers,  are 
nonetheless  appropriate  and  justifiable 
given  the  rate  discounts  available,  and 
are  incorporated  in  the  Hnal  rule. 

Modify  Section  624.82  to  Include  125- 
Piece  Requirement 

The  preparation  requirements  in 
proposed  section  624.82  do  not  need  to 
be  modified  to  include  wording  for  125- 
piece  requirement  because  the  a  125- 
piece  walk-sequence  discount  was  not 
approved. 

10.  Miscellaneoua  Postage  and 
Regulation  Issues  in  R90-1 

Twenty-three  comments  were 
received  concerning  various  postage 
related  issues  and  regulation  changes 
proposed  by  the  Postal  Service. 

Splitting  Business  Reply  Mail  (BRM] 
Fees 

One  comment  was  received  regarding 
this  issue.  This  comment  was  in  favor  of 
the  proposal  to  again  split  the  permit 
and  accounting  fees  required  for 
customers  who  use  Business  Reply 
(BRM)  mail. 

The  Governors  adopted  a  BRM  fee 
structure  consistent  with  the  Postal 
Service's  filing,  and  that  structure, 
which  was  in  the  proposed  rule,  is 
incorporated  in  the  final  rule. 

Bound  Printed  Matter 

One  commenter  responded  to  the 
proposal  to  revise  section  723.1  to 
eliminate  language  that  makes  eligibility 
for  the  bound  printed  matter  and  special 
fourth  class  rates  an  either/ or 
proposition.  The  response  was  strongly 
in  favor  of  the  proposal  that  would 
allow  itemj  eligible  for  the  special 
fourth-class  mail  rate  to  be  mailed  at  the 
bound  printed  matter  rates  if  they  meet 
the  requirements  for  those  rates.  This 
would  effectively  eliminate  the 
requirements  for  insertion  of  advertising 
in  "books"  so  they  can  be  mailed  as 
bound  printed  matter. 

This  aspect  of  the  proposed  rule  was 
based  on  a  classification  change 
contained  in  the  Postal  Service's  filing. 
This  change  was  adopted  by  the 
Governors.  Therefore,  the  proposed 
provision  is  brought  forward  in  the  final 
nde. 

Recomputation  of  Postage — Fourth- 
Class 

One  comment  was  received 
concerning  this  subject,  and  urged  that 
the  wording  in  the  proposed  rule  be 
changed  to  eliminate  the  requirement  for 


recomputation  of  postage  if  the  Postal 
Service  redirects  the  mailing. 

The  Postal  Service  does  not  believe  it 
is  appropriate  to  waive  computation  of 
the  applicable  rate  on  mailings  that  are 
redirected  to  another  facility,  regardless 
of  the  reason  for  that  redirection. 
Consequently,  the  provisions  of  the 
proposed  rule  have  been  incorporated 
intact  in  the  final  rule. 

Clearance  Documents 

One  comment  was  received 
concerning  clearance  documents 
required  in  proposed  section  664.24c, 
which  was  claimed  to  be  in  conflict  with 
proposed  section  624.713,  which  reads 
"other  than  the  mailing  statement,  no 
specific  documentation  is  required".  The 
commenter  requested  clarification  of 
what  clearance  documents  are  needed 
to  support  the  mailing  and  who  is  to 
provide  them.  He  also  expressed  his 
concern  not  to  be  burdened  with 
additional  paperwork  and  felt  that  the 
mailing  statement  is  sufficient 
documentation. 

The  Postal  Service  believes  that  it  is 
entirely  appropriate  to  expect  mailers  to 
support  any  rate  eligibility  claimed  on 
mailing  statements  with  applicable 
documentation.  The  reference  to  no 
other  "specific  documentation"  was  to 
what  the  mailer  must  present  with  the 
mailing  to  the  Postal  Service,  while  the 
"clearance  documents"  are  produced  by 
the  Postal  Service  as  a  form  of  receipt 
and  evidence  that  the  mailer  has  met 
certain  preparation  and  postage 
obligations.  The  final  rule  adopts  the 
provisions  of  the  proposed  rule. 

Drop  Shipping  to  Destination  Entry 

Two  conunents  were  received  relative 
to  this  subject.  One  questioned  whether 
a  plant  load  agreement  situation  would 
be  suitable  for  obtaining  this  discount. 
The  other  noted  many  second-class 
mailers  cannot  drop  ship  mail  to  SCFs  or 
delivery  offices  and  will  want  to  drop 
ship  mail  to  a  BMC  GMF  or  other 
facility  authorized  to  accept  in-bound 
second-class  mail  so  that  mail  can  be 
entered  at  the  "lower  zone  '  rates  and 
believes  that  this  section  should  be 
clarified  to  allow  mailers  this 
opportunity. 

The  proposed  and  final  rules  explicitly 
exclude  plant-loaded  mailings  from 
eligibility  for  the  destination  rates. 
Plant-verified  drop  shipments,  by 
contrast,  are  eligible  for  those  rates. 
Mailers  who,  for  their  own  business 
reasons,  claim  they  cannot  meet  the 
requirement  that  destination  entry  mail 
be  brought  to  the  corresponding 
destination  facility,  and  who  want  to  get 
the  rate  at  an  alternative  facility,  are 
specifically  excluded  from  the 


destination  rates  in  both  the  proposed 
and  final  rules.  The  discount  reflects 
reduced  transportation  by  the  Postal 
Service,  and  that  reduction  does  not 
occur  if  the  mailer  is  allowed  to  use  an 
alternative  faciUty. 

Second-class  mail  (which  can  be 
prepared  as  a  plant-verified  drop 
shipment)  retains  its  pre-existing  zoned 
rates,  so  publishers  can  continue  to 
select  entry  points  based  on  their 
individual  cost-determinations. 

Nonprofit  Publications  With  10%  or  Less 
Advertising 

One  commenter  proposed  a  new 
section  be  added  to  the  classroom  rates 
section  of  the  proposed  regulations  to 
allow  them  to  use  the  "10%  or  less" 
exception  when  computing  the 
nonadvertising  adjustment.  The  wording 
for  the  commenter's  proposed  new 
section  411.345  would  be  identical  to  the 
wording  in  proposed  section  411.335. 

This  proposal  goes  beyond  the  scope 
of  this  rulemaking  and  will  not  be 
considered  at  this  time. 

Treatment  of  Undeliverable-As- 
Addressed  (UAA)  Mail 

One  comment  was  received  opposing 
the  requirement  for  rounding  the  charge 
for  each  individual  third-class  UAA 
mailpiece  that  is  returned  (the  2.472 
factor).  The  commenter  believes 
rounding  should  be  used  only  after  the 
postage  has  been  calculated  for  a  group 
of  pieces.  He  claims  the  method 
proposed  is  Inconsistent  with  the 
me^iod  used  to  calculate  postage  based 
on  fractional  cents  per  piece  on  outgoing 
mail  and  wants  to  know  why  postage 
should  be  calculated  differently  on 
incoming  mail. 

Undeliverable-as-addressed  mail  is 
not  considered  to  be  a  form  of  bulk  mail, 
particularly  since  each  piece  is 
processed  individually.  Each  piece  is 
treated  as  an  individual  transaction,  and 
the  service  is  given  and  charged  on  a 
per-piece  basis.  Allowing  the  volume 
customer  to  pay  a  fractional  amount  per 
piece,  while  assessing  the  rounded  sum 
to  the  single-piece  customer,  would  be 
both  a  misapplication  of  the  fee  and  an 
inequitable  preference  for  the  volume 
customer. 

Proposal  for  a  $0.25  First-Class  Rate  for 
Mail  Deposited  for  DeHvery  Within  a  3- 
Digit  ZIP  Code  Area 

One  individual  claimed  it  does  not 
cost  the  Postal  Service  as  much  to 
deliver  a  piece  of  mail  within  the  same 
3-digit  area  as  it  does  to  deliver  it  to  a 
different  3-digit  area.  He  proposed  that 
the  First-Class  one-ounce  rate  remain  at 
$0.25  for  mail  deposited  and  delivered 
within  the  same  3-digit  area.  He  says 
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this  ia  -QBly  Caic  and  MOuU^ve 
cansiMianfl  ooatof  sarvioe  break  «uch 
a*  them  awcukbLe  to  coramercial 
mailers  for  many  years. 

Proposals  and  arguments  about  how 
various  rates  should  be  proposed  or 
amended  must  be  considered  in  the 
ratenaking  process  pravidedfor  by  39 
U.S.C.  3621,  et  seq.  This  proposal  is 
beyond  the  scope  of  this  Tutemaking. 

Concern  That  Mail  "Will  be  Verified 
Twice 

Two.commenters  expressed  concern 
that  the  language  in  proposed  section 
4e6.12(f)  makes  it  appear  that  the  Plant- 
a^^mfied  Drop  Shipment  mail  is  to  be 
verified  twice:  once  at  the  plant  and 
again  at  the  destination  facility.  They 
believe  this  is  not  the  intention  of  the 
Postal  Service  and  suggest  that  this 
section  may  need  to  be  rewritten. 

The  Postal  Service  verifies  mail  for 
various  purposes  at  Ae  mailer's  site 
under  the  Plant-Verified  Drop  Shipment 
Program,  then  ascertains  that,  as 
deposited  at  the  destination  postal 
facility,  the  material  received  is  the 
same  as  that  which  was  pre-verified. 
The  term  "verify"  is  appropriate  in  both 
cases. 

Delivery  Office  Zone  Rates 

Two  comments  were  received  on  this 
subject.  One  noted  the  language  in 
proposed  section  424.2  appears  to  say 
that  mail  for  delivery  offices  must  be 
sacked  in  order  to  qualify  for  the 
delivery  office  zone  rate,  and  questions 
whether  palletized  or  containerized  mail 
is  eligible  for  the  rate  if  it  meets  all  other 
requirements.  The  other  commenter  was 
concerned  that  proposed  section  424.42 
seems  to  indicate  that  publishers 
entering  at  destination  facilities  under 
exceptional  dispatch  would  not  be 
eligible  for  delivery  office  zone  rates, 
while  publishers  entering  at  SCF 
facilities  under  exceptional  dispatch 
would  be  eligible  for  SCF  zone  rates. 
They  believe  this  makes  no  sense  and 
would  create  an  enormous  amount  of 
paperwork  without  any  concomitant 
gain. 

As  stated  earher,  use  of  the  term 
"sack"  assumes  other  types  of 
containers  as  well,  based  on  what  may 
be  used  for  the  particular  class  mail,  so 
pallets,  if  authorized,  may  be  used  in 
lieu  of  sacks,  as  appropriate. 

The  Postal  Service's  proposed  rule 
allowed  pieces  deposited  under 
exceptional  dispatch  to  be  claimed  at 
the  destination  entry  rates  in  a  manner 
consistent  with  what  was  provided  for 
pieces  deposited  otherwise,  and  the 
final  rule  continues  these  provisions. 
Mail  deposited  by  exceptional  dispatch 
will  be  eligible  for  a  destination  rate 


only  if  that  «li0ibiklgr  eKi«t»  ai  bath  the 
autkemaedrntrypost  office,  "tfaetiffice 
iwhere  the  taail  ia  ik|M0ttediBder 
exccptioaaitiiapatch. 

Second-Class  Additimial  Entry  Fees 

One  ooouBhent  neted  lhflc»  ofipears  to 
be  cenhision  regarding  piopoaed  section 
412.14  and  412.1fid.  and  that  they  «eem 
to  centratkcteach  othez.  TSie  oonoBenter 
betieves  that  these  aeeiiaas  needio  be 
clarified.  Propoaed  section  ^2.14  «ays 
oiw  fee  ($75)  is  dialled  io  establish 
more  than  one  additional  enti^  and/or 
to  modify  or  cancel  existing  additkinal 
entries,  ftsposed  section  412.1&1  says  a 
fee  of  $45  is  chasged  for  ouidification  or 
.canoe  Uatioa  of  as  fidditionai  entry. 

The  uunaieiaiaa  fceen  rendered  moot 
by  the  O"""'""'''""''^  Rgfywwnended 
DkBciaion  which  leceaBB ended  that  the 
$75  fee  collected  for aadi post  office  at 
which  an  addiHaoal  entry  is  added, 
deleted,  oriaodifiBd.  This 
reconnnendation  was  adapted  by  the 
Governors  and  appropriate  conforming 
amendments  have  been  made  in  the 
final  rule. 

More  Than  One  Second-Class 
Additional  Entry  in  Same  County 

Two  commenters  responded  to  this 
issue,  one  was  in  favor  and  one 
opposed.  One  commenter  opposed  the 
rule  on  policy  grounds  and  also  believes 
the  implementation  of  this  rule  would  be 
illegal.  The  commenter  believes 
adoption  of  this  rule  would  severely 
undercut  the  utihty  of  destination 
delivery  office  rates  for  small 
newspaper  pubhshers  and  that  the 
Postal  Service  should  not  adopt  this  rule 
or  any  version  of  it.  The  other 
commenter  was  in  favor  of  this  proposal 
and  believes  it  removes  a  Icng-standing 
technical  problem  which  could  impede 
the  flexibility  for  drop  shipping  at 
various  destination  offices. 

The  Postal  Ser\-ice  adopts  a  final  rule 
which  imposes  no  significant  limitation 
on  additional  entries  in  the  same  county 
where  there  is  more  than  one  post  office, 
regardless  cf  the  location  of  the  office  of 
original  entry.  Removal  of  the  existing 
limitations  is  within  the  authority  of  the 
Postal  Service  and,  contrary  to  one 
commenter's  behef,  should  be  welcomed 
by  small  publishers  as  a  barrier 
removed  that  would  otherwise  have 
prevented  use  of  destination  entry  rates. 

Second-Class  Host  Piece  Rates  Extend 
to  Third-Class  Enclosures 

Four  comments  were  received 
concerning  this  issue.  Three  commenters 
noted  an  apparent  misprint  in  proposed 
section  136.232a  where  the  wording 
should  be  "The  attachment  need  not 
meet  the  volume  requirements. .  .  ." 


instead  of  "The<attachBient  aaed  ta  meet 
the  eolume  tequiiaaBents. .  .  ."  One 
flHnaianter  <waa  veryomchinfiairar  of 
papcaed  saetiim  ladJ  wriadiaihnvs 
thirddaasaaokiBBies  auithaaaandrclass 
pieces  tocnja^lhe'MaBe  qnaliiratipn 
for  deetinahan  caneTataa°^  theiiost 
piece.  Another  uMuaaenier  felt  it  was 
good  to  dari^  this  ianie  and  ta  have 
this  infonnation  ia  ana  lacation. 

The  seotians  of  the  pxaposed  rule 
concerraof  atkachmeats  ta  and 
encloaures  «ritfa  aecoBidnclaBS 
pi^katiomhad  a  "not"  inadvertently 
anntted  as  printed  in  the  ffaieral 
Kagigter.  miis  error,  and  aotne  amhiguity 
in  die  wording  of  the  propoeed  rule, 
have  been  vactified  si  the  >final  rule. 

In  addition  to  the  tdianges  diacnssed 
above,  this -final  rule  also  includesTiew 
sections  665  and  78S  to  provide  postage 
payment  procedures  for  -use  by  plant- 
verified  ttrop -shipment  mailers.  Tbenew 
procedttres  will  allow  for  preparation  of 
consolidated  mailing  statements  and 
mailing  statement  registers  in  those 
situations  where  large  volumes  of 
individual  plant-verified  drop  shipment 
mailings  make  processing  of  the 
associated  mailing  statements  a 
significant  workload.  The  final  rule  also 
adjusts  the  requirements  for  First-  and 
third-class  mail  to  clarify  that  in  all 
cases  except  carrier-route  mailings,  the 
minimum  quantity  that  must  be  mailed 
is  determined  apart  from  qualification 
for  any  particular  presort  or  other 
discount. 

Comments  on  the  regulation  changes 
adopted  in  the  fmal  rule  that  were  not 
included  in  the  proposed  rule  are  in\nted 
at  any  time  and  will  be  considered  for 
future  amendments  to  the  Domestic  Mail 
Manual.  Prompt  submission  of  such 
comments  is  encouraged. 

The  regulations  that  follow  are 
distinct  from  the  Domestic  Mail  Manual 
changes  contained  in  the  final  rule  on 
Eligibility  Requirements  for  Automated 
Rate  Categories  that  was  published  on 
Januarj'  23, 1991  (55  FR  2598-2631),  to  be 
effective  on  February  24, 1991.  The 
regulations  published  here  do  not  reflect 
the  changes  to  the  Domestic  Mail 
Manual  that  will  be  made  by  the 
automation  eligibility  final  rule  on 
February  24.  Similarly,  the  automation 
eligibility  regulations  do  not  reflect  the 
changesto  the  Domestic  Mail  Manual 
that  are  made  by  this  final  rule.  When 
the  automation  eligibility  rule  becomes 
effective  on  Februar>-  24,  the  Domestic 
Mail  Manual  will  be  revised  and 
renumbered  to  incorporate  the 
requirements  of  both  final  rules.  As  part 
of  those  revisions,  section  510,  which 
describes  the  contents  of  Chapter  5  of 
the  Domestic  Mail  Manual  to  be 
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effective  on  February  3,  will  be 
amended  to  include  a  description  of 
•ections  520-550,  which  will  be  added  to 
Chapter  5  by  the  automation  eligibility 
rule.  latue  38  of  the  Domestic  Mail 
Manual  will  Incorporate  these 
nonsubstantive  changes,  and  will  be 
effective  February  24. 1991. 
Although  exempt  from  the 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b).  (c)) 
regarding  proposed  rulemaking  by  39 
U.S.C.  410(a),  the  Postal  Service 
ordinarily  Invites  comment  from  the 
public  whenever  it  proposes  a  new  or 
amended  regulation  which  might  have  a 
substantive  effect  on  the  public.  In  this 
instance,  however,  the  rate,  fee,  and 
classification  changes  reflected  in  the 
regulations  set  forth  below  were 
adopted  following  ten  months  of  on-the- 
record  hearings  at  the  Postal  Rate 
Commission  (Docket  No.  R90-1.  see  39 
U.S.C.  3824).  Interested  parties  had  a  full 
opportunity  to  comment  on  those 


changes  during  the  course  of  those 
hearings.  In  addition,  most  of  the 
amended  regulations  were  included  in 
the  Postal  Service's  December  17 
proposed  rule  discussed  above. 

Accordingly,  the  Postal  Service  finds 
it  unnecessary  to  publish  the  rules  set 
forth  below  as  a  new  proposed  rule  for 
comment  before  they  become  effective. 
See  5  U.S.C.  553(d].  However,  we 
reiterate  that  additional  comments  are 
welcomed  on  the  published  rules,  and 
that  any  proposed  changes  will  be 
considered  and  acted  upon  as 
appropriate. 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscnbers 
automatically  These  changes  will  be 
published  in  the  Federal  Register  as 
provided  in  39  CFR  111.3. 

In  view  of  the  considerations 
discussed  above,  the  Postal  Service 
Viprehv  adoDts  the  following  revisions  to 


the  Domestic  Mall  Manual,  which  is 

incorporated  by  reference  in  the  Code  of 

Federal  Regulations.  See  39  CFR  111.1. 

Stanley  F.  Miras, 

Assistant  General  Counsel.  Legislative 

Division. 

List  of  Subjects  b  39  CFR  Part  111 

Postal  Service. 
PART  111-^  AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a),  39  U.S.C.  101, 
401,  403.  404,  3001-3011,  3201-3219.  3403-3406, 
3621.  5001. 

2.  The  implementing  Domestic  Mail 
Manual  regulations  for  the  domestic 
rate,  fee.  and  mail  classification  changes 
are  set  forth  in  the  following  exhibit: 

BILUm  COOC  7710-12-M 
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EXHIBIT 
CHAPTER  1  •  DOMESTIC  MAIL  SERVICES 

110G*n«ralInformation  M.H.,,g,- .nd  6*...  m«  oo^.o,  p^r.ph 

111  Scop«                    ,,.,.,.  130  Mail  Clasiification 

II I J  Mailer  Responsibilitirs 

I II  Jl  Compliance  with  Regulations.    Toxlo<«xl»ttnfl11V3  136  Mi «f<i  Classes  of  Mail 

III J2  Payment  of  Postage.     All  mailings  are  accepted  ba.se<l  on  ••••••• 

an   examinaiion    of   ihe    mailing   and.    where   applicable,    the  .,^..        ..        .     «.t      n  rr        .  r-x      „ 

accompanying  mailing  staiemenf  prepared   by   Ihe  mailer.  The  136.2  Attachments  of  Two  Different  Classes 

signature  of  a  postal  employee  on  the  mailing  siaiemeni.  and  the  ....... 

subsequent    acceptance    of    the    mailing,    do    not    constitute    a  136.23  Postaee 

verification  of  the  accuracy  of  that  statement,  and  do  not  limit  Ihe  "^                                     ..           r      ^    ^ 

Postal     Service's    ability     to    demand     proper    payment    after  1 3«.2il  Computation  and  Paymtni      Pmuge  fur  the  host  second-. 

acceptance   when    it   becomes  apparent   such   payment   was  not  ihird.  or  fourth-class  mailpiece  must  be  paid  as  prodded  bvOMi. 

n,35)j  tH).    or    7«().    respective!)     Kxcepi    for    .ncider.ial    rirsi-Class 

,,,,,,,  attachments  as  described   in    1364,   I  irsi    nr  itiird-c;ass  aiiach- 

ments  must  have  postage  affixed  ai  the  appriipnaie  raic. 

120  Preparation  for  Mailing  ,i6Ji2  Discounts  and  Keducd  Rate, 

•^                      ,,,,,,     t  a    Prnnrt      If  a  host  piece  qualifies  fur  a  presort  discount    a 

First-  or  third-class  aiiacfiment   is  eligible  for  the  comparanle 

First-    or    third-class    previri    rate     fnr    eiample.    if    a    hosi 

122  Delivery  Address  second-class  maiipiece  qualifies  for  ihe  level  (  I  (carrier  route) 

..«•«••  rate,  a  ihird-class  aiiachmeni  would  qualiK   for  the  third  class 

carrier    route   presort    rate   Ihe  attachment   need   not    meet   the 

122.4  Alternative  Addressing  Formats  volume    requirements    thai    would    apply    if    ii    were    rraied 

122.41  Simplified  Address  Formal  separaicly 

<     •     .     .     .     .     •  b  Auir/mauon      If  a  htisi  piece  qualifies  for  an  automated  rate  a 

.„..,^.     ..               JB      ^ir     D     1.   ij  f-'ir*i-  or  third-class  aiiachmeni   is  eligible  for  ihe  comparahie 

122.412  City  Routts  and  Post  OffictBoxholders  pj^,    ^^  third-class   rate    For  example,   if  a   host  seconc  class 

a.    The  addressee  s  name  and  street  address  or  post  office  box  maiipiece  is  eligible  for  a  rate  ihai  includes  a  7\P*i  discount   a 

number  may  be  omitted  from  the  address  on  pieces  mailed  as  third-class    aiiachmeni    would    qualify    for    the    correspond. ng 

official  matter  by  agencies  of  the  federal  governmeni,  any  state.  ihird-class  rale  that  includes  a  similar'discount   The  attachment 

county,  or  municipal  government,  and  the  governmenis  of  the  „gg^  „(,,  ^neet  the  volume  requirements  that  would  appty  if  ii 

bislrict  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  and  any  .^^^^  mailed  separately  An  automated  rate  may  not  he  claimed  for 

United    States    territory   or    possession    listed    in    III. 2a.    when  an  attachment  unless'a  similar  automated  raie  is  ciaimed  for  the 

disiribulion  is  to  be  made  to  each  stop  or  possible  delivery  on  cny  host  piece.  If  the  attachment  renders  ihe  host  piece  incorr,patiii!e 

carrier  routes  or  to  each  post  office  boxholder  at  a  post  office  ^^j,h  automation   requirements,  neither  the  host   piece  nv»r  the 

which  has  city  carrier  service  attachment  is  eligible  for  an  automation  rate 

b     If  Ihe  addressee's  name  and  address  are  omitied.  as  provided  ^   Walk-Sequence     If  a  host  piece  auaiifies  for  a  waiii-secucnce 

by  122.412a,  one  of  the  following  forms  of  address  must  tW  used:  ^^^^     j    Firsi-    or    third-class    attachment    is    eligible    for    'he 

(1)  Posial  Customer  comparable  First-  or  ihird-class  raie  provided  every  host  piece  for 

(2)  Resideniial  CusionTer  (delivery  desired  ai  residential  *h,ch  the  walk-sequence  rate  is  claimed  has  »  'hird-class 
rHrtrUc«r.rlvi  atiachment.  The  aiiachmeni  need  not  meet  ihe  voiumt 
aaaressesoniy).                                      .         ^       u                .i^  .  ..^  requirements  that  would  apply  if  it  were  mailed  separated    A 

(3)  Business  Customer  (delivery  desired  at  business  addresses  »Vlli-sequence  rate  cannot  be  claimed  for  an  attachmeni  unless  a 
only)  similar  rate  is  claimed  for  ihe  host  piece 

f.     Mailpieces  must  be  prepared  as  prescribed  b>  122  413.  b24Jt  ^   Desunaiion  Entry      If  a  host  piece  qualifies  for  the  delivery 

(if  applicable),  and  64n.  ^f^^^^  ^^^^  j.j,p,    a  third -class  attachmeni   is  eligible   for   the 

d     At  least  10  days  before  the  date  of  mailing,  ihe  mailer  must  desunaiion  del. very  unii  reduction.  If  a  host  piece  qualifies  for  the 

furnish  a  sample  maiipiece  and  the  following  information  10  the  ^qj:   jt,^^  rates,  a  ihird-class  attachment  can  qualify   for  the 

posimasterof  the  entry  post  office:  destination    SCF    ihird<lass    rate   only    if   the    host    piece    and 

(/)    Proposed  date  of  mailing.  attachment  are  deposited  and  accepted  at  ihe  SCF  facility  serving 

ni    Tr>.»i  n„mh»r  of  n.i^«bfinc  mailed  'he  delivery  address  of  the  maiipiece   The  aiiachmeni  need  no- 

(2)  Total  number  of  pieces  being  mailed.  ^^^  ^^^  ^y^^^^  requirements  thai  would  apply  if  it  were  mailed 

(3)  Melhodof  posiage  paymeni.  separaiely   A  raie  including  a  desunaiion  entry  discount  cannot 

(4)  Names  of  all  city  delivery  post  offices  ihat  will  receive  part  ^  claimed  for  an  aiiachmeni  unless  a  similar  rate  is  available  and 
of  Ihe  mailing  and  the  number  of  pieces  for  each  office.  claimed  for  the  host  piece 

e.    The  postmaster  gives  the  mailer  a  mailing  schedule  thai  the  136234  Mailing  Statements.     Separate  maii.r.g  siaiemenis  us.rg 

mailer  must  follow.  ,he  appropriate  Postal  Service  forms  musi  be  prepared  for  the  host 

122  41 3  Preparation  Requirements  piece  and  the  attachment  7  he  statement  for  the  aiiachmeni  must 

a     Add  to  th«  .fyl  oltho  .«:tion:  -Wolk-a«,u«nc«  rata  oitc^  be  annotated  to  indicate  it  is  for  posiage  for  a  1^  .rsi-  or  ihirc-cl^s 

rnuat  biMprip^  to  rr^  tho  applicabi*  r»qui;«T>«>ta  of  4i4  7  or  aiiachmeni.  The  statement  for  the  attachmeni  must  be  submitted 

5244,-    "^  ^^  with  the  staiemeni  for  the  host  piece  at  the  time  of  ma... ng 

•  •»••••  I36J34  Fee.     The  annual  bulli  mailing  fee  (see  frl2  1)  must  be 
,-,■>  j<rv„         .  t.AA  —.  c^^^,,  paid  for  the  current  12-month  period  at  each  office  where  posuge 
122.42  Occupant  Address  Format  f~_.  ^  ,„,,d.^ij^,  attachment  is  paid  at  any  bulk  thTd -class  rate 
122.421  Style  of  Address.    iMtotoxiatlng  122  42.  ,.,.... 

I22j*22  Prohibited  Use.     Copies  of  a  second-class   publication  ,»<:  i  m.iii„.  Fnrln«..r«nfDifT»rent  Classes 

bearing  an   occupant   form   of  address  cannot   be  counted  as  1J6J  Mailing  Enclosures  of  D.fTerent  Classes 

subscriber  or  requester  copies  to  meet  ihe  circulation  require-  136.31  With  Second-Class  Publications 

mentsin423.12lor42J42l.  ,,,.... 

*'***'*  1 36JI 3  Computation  of  Posiage 

122.6  ZIP  Code  System  a.  General  Rule.     The  appropriate  I  irst-  or  third-class  rate 

•  •••••>  based    on    the   comparable   second-class   raie   applicable    to   the 
....-^  J         ,    ..  ^,....  ...»»        ..     -    M„  addressed  piece  containing  the  encli>.ure,  rr.ust  be  paid  for  the 

122.63  Assignment  of  ZIP  Codes.    In  Exhlt>tt  1 22  Mni.  chaf>0«  th«  enclosed  material 

titto  to  rMd^Thr««-0»gtt  L«t>*ir>fl  Ll»t  for  Automattd  Slt«  M»*Tlngf  enclosed  material                                                           ^  ^     „,    , 

and  d«l««  th«  opening  paragraph  In  ExhIbM  122.63n,  chang*  tha  b    Presort      If  a  hcjst  piece  qua.ifics  for  a  p-^esort  aiscouni    a 

tra«  to  r«ad  "Sectional  Cantar  Facility  (SCF)   Labeling  Uat  »of  First- or  ihird-class  enclosure  is  eligible  for  the  comparable  First 

Automatad  SIta  Mailinga"  and  datata  tha  opaning  paragraph,  tn  ^^  third-class  presort   rate    For  example    .f  a  host  second-c.as^ 

Exhibn   122.630,    cttanga   tha   titla   to   raad    "Automatad    Araa  maiipiece   qualifies   fpr    the    level    Ci    (earner    rouiei    rate    s 

Dtatributlon   Cantar   (AADC)   l^battng   List  foe  Atjtomatad  SMa  ,hird-c lass  enclosure   would  qualify  for  ihe  third-cia.ss  came- 

rouie   presori   raie.  The  enclosure 'need   not   meet   the   volume 
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rfqu.remenii   thai    would   oih«r*i5<  apply    if  n    *<re    maned 
vparaiely 

c.  Atuomation  If  a  host  piece  ouilines  for  an  automaied  rue.  a 
Kim-  or  ihird-class  enclosure  i5  eligible  for  ihe  comparable  Fir-ii- 
or  ihird  class  rate.  For  example,  if  a  hosi  second-class  mailpiese  is 
eligible  for  a  rate  that  includes  a  ZIP-t-4  di«ount,  a  third-ciais 
enclosure  would  qualify  for  the  corresponding  third  class  rate 
thai  includes  a  similar  discount.  The  enc!i«ure  need  not  meet  the 
volume  re<iuirements  that  would  apply  if  it  were  mailed 
separately  An  automated  rate  may  not  b«  claimed  for  an 
enclosure  unless  a  similar  automated  rate  is  claimed  for  the  hint 
piece.  If  the  enclosure  renders  the  host  piece  incompatible  *th 
automation  requirements,  neither  the  h«t  piece  nor  the 
enclosure  is  eligible  for  an  automation  rate. 

d.  Walk-Sequence.  If  a  host  piece  qualifies  for  a  walk-sequence 
rate,  a  First-  or  third<las5  enclosure  is  eligible  for  ;he  companble 
First-  or  third-class  rate  provided  every  host  piece  for  which  the 
walk-sequence  rate  is  claimed  has  a  third-ciass  enclosure  The 
enclosure  need  not  meet  the  volume  reqmremenis  thai  would 
apply  if  it  were  mailed  separat6>y,  A  walk -sequence  rate  cannot  be 
claimed  for  an  enclosure  unless*  similar  rate  is  claimed  for  the 
host  piece. 

e  Deumauon  Entry  If  a  host  piece  qualiTies  for  the  delivery 
office  tone  rates,  a  third-class  enclosure  is  eligible  for  the 
destination  delivery  unit  red uctioi).if« host  p»«c«  ^u*iifie$  for  the 
SCF  zone  rates,  a  third-class.  encJun*re.  caa  qu*ltfy  for  ihe 
destination  SCF  third-class  rate  onl^  if  the  host  piece  and 
enclosure  are  deposited  and  accepted  ai, ihe  SCf  (acaliiy  serving 
the  delivery  address  of  the  naaUpiccc  The  enclosure  need  not 
meet  the  volume  requiremenu  thai  »>«ul(l«ppJy  <f  u  w«r«  (n*il€<l 
scparateiv  A  rate  including  a  dcstinaMon.entry  discouai  cannot 
be  claimed  for  an  enclosure  unless  a  similar  rate  is  available  and 
claimed  for  the  host  piece. 

/ J< J/tf  Method  (^Payment  -  Eneland  Httfrial 

e  Fee  The  annual  bulk  maUiniiee  <s»e  ftiiit  most  be  paid 
for  the  current  12-monih  period  it  each  office  » here  potiaijefura 
third -class  enclosure  is  paid  atanybulk  third  .class  rate. 


IM.75  Preparation  RtquircmeaU 


I  i6-3IS  Documentation 

a  Heolac*  "Coon  3S41  o»  3541 -A,  ••  tppropnale"  wtlh  -th« 
■ppropnaia  mailing  (tatatnent.' 

b  Raplac*  'cialmad  on  Faini  3M2-PC'  «Mh  'rapwtad  on  «>• 
■pproprlaia  ntalllr>g  nata«n«nC' 

c  Raplaca  'dadarad  on  Fafm  MflS'  with  'cMmad  oa  ttia 
■pprapriata  mailing  (Utamant:  Altar  ma  Mala  to  136  318a,  add 
tha  lollovnng  at  naw  136  318d: 

d.  Mailing  Statements  Septraie  mailing  statemeots  using  tne 
appropriate  Postal  Service  forms  must  be  prepared  for  the  hosi 
piece  and  the  enclosure.  1  he  siau;aici)t.for  ihe  enclosure  must  be 
annotated  to  indicate  it  is  for  posugeiori  first-  or  ihird-ciass 
enclosure.  The  statement  for  the  enclosure  must  be  suBmiited 
with  the  statement  for  the  hosipieceat  tbetimeof  nvailin^ 

1 36 J2  With  Third-  and  Fourth<UH  Parcel* 


I  }«JH  Postage 

a  Payment.    Text  o(  existing  13< 42*. 

b  .Mailing  Siaiemenu.  When  required,  separate  mailing 
statements  using  the  appropriate  Postal  Service  forms  musi  be 
prepared  for  the  host  piece  and  the  enclosure.  The  statement  for 
the  enclosure  must  he  annotated  to  indicate  it  is  for  postage  for  a 
First-  or  third-class  enclosure  The  jtnetnent  for  the  endosu.'e 
must  be  submitted  with  the  statement  for  the  host  piece  at  the 
'ime  of  mailing, 

136.7  Express  Mail  Drop  Shipment. 

•     •••••• 

136.73  Rates 

IJ6.73I  Class  of  Mail  Enclosed 

a.  General  Rule     Text  of  axlttlng  13S  731 

b.  Discounted  Rates  A  reduced  rate  (based  on  presort, 
automation  compatibility,  walk-sequencing,  ur  destination  entr^ ) 
may  be  claimed  if  the  applicable  requirements  (including  volume. 
preparation,  and  documentation)  are  met  See  I.V>"5la.  lih.'Si, 
and  the  specific  sections  of  Chapters  i.  4.  5,  6.  and  "  that  apply  to 
ihe  discounted  rate  claimed. 


/  }6. 75J  Additional  Preparation  Requirements  for  Enclosed  Classes 
of  Mail  .^^,. 

c.    Add  to  t^a  end  o(  tha  section,  atter  the  EXAMPLE: 

NotK  For  otirooses  o(  tnis  section,  oieces  paid  at  diHerem  level  A 
rates  fieeo  not  De  seoarateC  t'om  each  other  witnm  tfie  group  o(  sacks 
containing  cxeces  eiigiDie  'or  ievei  A.  Sifniiany,.fltoca6  paKi3t  aiJteref>«- 
level  63  orBS  lawanaec)  lOt  tae  separated  from  each  other  within  .the 
grooc  o(  sacKs  containing  pieces  eiigitxe  hx  level  B,  and  pieces  paid 
at  level  C  i ,  C2,  and  C3  taies  need  not  oe  separated  within  the  groop 
oi  sacks  containing  pieces  eiigiOle  for  level  C  Any  additional 
documentation  requifeo  t)y  424  must  be  suOmrtted  with  the 
corresoorxlng  man. 

d    UeiiiLii  *<:inkt.  rhir.i  Clasi  Si  Presort  Rule  MaiUnni  That 
Induce  Buy.c  Frt:  n  Rule  F^ecei      Repiaca  -S-dloll  praeort  laval . 
rata"  end  "S-digil  r«ta"  with  'i/i  presort  r»ta."  Replace  'basic 
third-class  bulk  rata'  with  'basic  presort  rata  ' 

e  F  unh-i  iaa  Pdrci'i  P  ni  <ind  Bnund  Printed  \itatter  Add  to 
tha  end  oi  tha  section  "Tbe  DBMC  entry  rata  may  ba  claimed 
subtaci  lo  the  pronMiooa  01722  4  ' 

136*  Combined  Mailings  of  Special  Fourth-Class  ind  Bound 
Printed  Matter 


136.83  Postage- 

J  Payment     Text  o(  existing  136  83 

b.  Mailing  iiutcnrtn  When  required,  separata  mailing, 
statements  using  the  appropriate  Postal  Service  forms  must  be 
prepared  for  i.^e  special  fourth-class  portion  and  the  bound 
printed  matter  portion  of  the  combined  mailing.  Both  statemeois 
must  be  annotated  to  indicate  they  ane  for  postage  on  pan  of  a 
combined  mailing,  and  must  be  submitted  together  atiihe  timeof.. 
mailing, 

1 36.9  PriorMy  Mail  Dre^  Shipment 


136.93  Rates 


I }6.932  Enclosed  Mad 

a.  General  Rule     Taxtol  exlstlng.>3M32. 

b.  Discounted    Rous.      A    reduced    rate   (based    on    presort, 
auiomauon  companDiiitv,  walk-sequenang.or  destinauoa  tairy), 

may  be  ciaimed  if  the  applicable  requirements  (including  volume, 
preparation,  and  documentation)  are  met.  See  Ub.'JSlb,  136.953, 
and  the  specific  settions  of  Chapters  3,  4,  5,  h,  and  7  that  apply  to 
the  aisOJuntcii  rate  claimed 


136.95  Prtparation  RequiremenU 


tJ6  9SJ  Additional  Preparation  Requirements  for  Enclosed  Classes 
of  Mail 

b.    Add  to  the  and«(  the  section  anar  tha EXAMPU: 

l>k>ta:  For  purposes  Ql  this  section,  pieces  paid  at  different  level  A 
rates  need  not  fie  seoaraied  from  each  other  withm  the  group  of  sack j 
containing  peces  eugoie  fc  levei  A,  Sicniiariy.  pieces  paKJatdtfterenl 
levw  B3  ot  B5  rates  need  not  tw  separated  from  each  ottwuwthirv the-, 
group  ot  sacks  containing  pieces  eligible  for  level  B,  and  pieces  paid 
at  level  C  V  02.  and  C3  rates  need  not  tie  separated  wiihir;  tha  grpup. 
oi  sacks  contamioQ  pieces  eligible  (or  level  C.  Any  additonal 
Oocjj'neniaiioo  required  Dy  424  must  be  submitted  with  the 
corresoondtng  matt 

c  UUntual  Wtiii>u.  niirdClass  J  5  Preiort  RMIt..SiaiUngs  Thai 
Include  Banc  Presort  Rate  Pieces.  RaplaQS."5-«0lt-p»sort  la^al 
rata'  and  'S-dlglt  rata'  with  *3JS  presort  rate,'  Iteplact  'basic 
third-clase  bulk  ra'e'  with  "basic  presort  rsta.' 

,i  F^mnn  <  .jii  Parift  Ppsi  and  Bound  Printed  .Matter.  Add  to 
the  end  ol  tha  section:  'The  OBMC  entry  rsta  may  ba  claimed 
lubiect  to  the  provisions  ol  722  4." 
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137  OfTiciai  Mail 

137,2  Penalty  Mall  -  Executive  and  Judicial  Officers 

P7  J6  Services,  Classes.  Rates,  and  Preparation  Requiremenu 


/J7J6J  Mail  Preparation 


b  Bulk  Rale  Mailings 


(3)  Rate  Eligibility  and  Presort  Raplsce  the  «f»t  saManoa  with 
Iha  followlngi^lMalllnga  at  any  prasort.  bulk,  or  discounted  Rrst-, 
second-,  third-,  or  fourth-class  rats  must  meat  tha  same  eligibility 
and  preparation  raqulramants  ss  mailings  of  other  mallars.  Saa 
320,  3S0. 42a  «4a  S60, 62a  640,  720,  and  760  ' 

(4)  Mailing  Statements.  The  appropriate  Postal  Service  mailing 
statement  must  be  submitted  with  every  mailing.  A  duplicate  is 
required  if  a  receipt  is  desired  for  a  permit  imprint  mailing.  Form 
3«V)  is  required  if  a  receipt  is  desired  for  an  identical-weight 
postage-affixed  mailing.  Mailings  will  be  refused  if  they  are  not 
submitted  with  the  necessary  completed  Postal  Service  mailing 
statements. 

Not*  GPO  Form  712  (available  from  the  Government  Pnnting 
Office)  IS  not  a  Postal  Service  mailing  statement 

(5)  Rate  Documeniauon  Agencies  or  their  contractors,  just  as 
other  mailers,  must  provide  any  documentation  required  by 
regulation  for  the  rate  claimed  for  a  mailing.  See  321).  it*t.  420. 
44<),  560.  b2n.  640. 720.  and  760 

i6i  Acceptance.  In  tha  second  santanca.  replace  the  number 
'10' with '5^' 

c.  Special  Procedures  for  Sonpresorud  ZIP +  4  Mail. 

( 3)    Raplaca  'Form  3602"  with  'Form  3602-H.' 

137 J!7  Penalty  Indicia  Format 


137274  Penalty  Permit  Imprint  Mail 


c.  Mailings 

iU  General.  Raplaca  tha  second  and  tWrd  santancas.  as 
follows:  "The  appropriate  Postal  Service  mailing  statamant  must  be 
subrmttad  with  every  mailing  (A  duplicate  is  required  If  e  receipt  Is 
desired  I  Mailings  will  be  refused  If  they  are  not  submitted  with  tha 
necessary  complated  PosUI  Sarvica  mailing  statements'  At  the 
end  of  the  fourth  sentence,  replace  "In  the  upper  right  comer  of 


the  accompanying  Forms  3602  or  3605"  wltfi^  ^^"^  sccompany- 
Ing  malllrsg  staiainisnt 


Add  to  tha  ar>d  of  the  section: 


Not*  GPO  Form  712  (available  from  the  Government  Pnntmg 
Office)  IS  not  a  Postal  Service  mailing  statement 

12)        Exception        for        GPO        Contractor        Mailings. 

\'  »  «  't  •  Replsce  the  Hole  St  the  end  of  the  section,  as 
follows:  'In  eddmon  to  Form  3602-0  or  OPO  Form  712,  GPO 
contractors  must  also  submit  the  applicable  Poctal  Sanrtce  mslllng 
statament- 


I37J76  Penalty  Reply  Mail 
h.  Penalty  Merchandise  Return 


(8)  Paymeru  of  Postage  and  Fees 

(a)  Replace 'Seo- with '175' 

(b)  Raplaca 'M.20' with '$0.25.' 


137.28  Contractors 


I372S3  Mailing  Statements.  The  appropriate  Postal  Service 
mailing  statement  must  be  submitted  with  every  mailing.  A 
duplicate  is  required  if  a  receipt  is  desired  for  a  permit  imprint 
mailing.  Form  3606  is  required  if  a  receipt  is  desired  for  an 
identical-weight  postage-affixed  mailing.  Mailings  will  be  refused 
if  they  are  not  submitted  with  the  necessary  completed  Postal 
Service  mailing  statements.  (A  mailing  statement  must  accom- 
pany all  permit  imprint  mailings,  all  First-Class  mailings  other 
than  at  the  single-piece  rates,  all  second-class  mailings,  all 
third-class  mailings  at  other  than  the  single-piece  rates,  and  all 
bulk  or  presorted  fourth-class  mailings  ) 


Not«:   QPO  Form  712   (available  from   the   Government  Pnnting 
Office)  IS  rxx  a  Postal  Service  maiimg  statement 


140  PosUgc 

141  Stamped  Envelopes,  Postal  Cards,  Aerogrammes 
141.1  Plain  Sumped  Envelopes 

141.11  Envelopes  Available  at  Post  OfTices 


Kind 

Size 

Derxyni- 
naton 

Quantity  and  Prios        ( 

Each 
(less 
than 
5001 

500 

1  000 

Regular 

6-3/4 

10' 

$0.29 
0.29 

$0  34 
034 

$152*0 
156  00 

$304  80 
31200 

Single 
[window 

6-3/4 

10' 

$0.29 
029 

$0  34 
034 

$153.00 
157  00 

$306  00 

31400 

Double 
Window 

10' 

$0  29 

$C34 

$158.50 

$317  00 

special 
Regular* 

6-3/4 

10' 

$0.29 
029 

$0  34 
034 

$154,00 
157  00 

$308  00 

314  00 

Nonprofit 
j  Regular 

6-3.4 

10' 

$0111 
0  111 

$62  90 
66  60 

$12580 

133  00 

Nonprofit 
SnglWndw. 

6-3'4 

10' 

$0  111 
0  111 

$63  50 

67  50 

$12-00 
135  00 

'  Applies  to  all  intermediate  sizes  through  lO 

'  Envelopes  with  a  mutticokx  mdicia  such  as  a  "Love'  stamp  »  a 

hotogram, 

141,12  Sales  at  Post  OfTices     Only  sizes  t>-i  -i  and  10  regular  and 

window  envelopes  are  sold  in  less  than  full  box  lots  Boxes  contain 

50()  envelopes. 


141.14  Window  Envelopes  Delete  existing  section  141141. 
faoumbar  existing  section  141  142  and  141  l«3asnawl4l  141  and 
141  142.  respecthrety 

141.15  Envelope  Sales  at  Philatelic  Centers  In  the  first  ar>d  third 
sentencae.  delete  'window  and:'  In  the  second  sentence  deiaM 
"virtndowor ' 


1412  Printed  Stamped  Envelopes  (Special  Request) 

141  Jl  Printed  SUmped  Envelopes  Available  by  Mail  Order 


Size 

Denomi- 
nation 

Quantity  and  Price        | 

Kmd 

Eaci 
(less 
than 
5001 

500 

lOOO 

Regular 

6-3/4 
10' 

$0  29 
029 

$17  20 
17  40 

$156  40 
160  00 

$312.80 
320  00 

Single 
Window 

6-3/4 
1C' 

$0  29 
029 

$1730 
1750 

$157  00 
161  00 

$314  00 
322.00 

Special 
Regular* 

6-3/4 

10' 

$0  29 
0.29 

$17  20 
17  40 

$158  00 
161  00 

$31600 
322  00 

Nooprofil 
Regular 

6-3/4 

10' 

$0111 
0  111 

$66  90 

70  50 

$133.80 
141  00 

Nonprofit 
SnglWndw. 

6-3/4 
10' 

$0,111 
0.111 

$67  50 

71  50 

$135  00 
143  00 

Applies  to  a*  mtermedtaiB  sizes  througn  i  o 
'  EnvokDpes  with  a  multicoky  ndioa  such  as  a  "Love"  stamp  or  a 
hokDgram. 

141 J  Pesul  Cards  Available 


Denomination 

D»«cnptton 

i          $019 

Domestic  regular  Of  commemorative,  cut 

single  card 

$0.19 

Doniesbc  regjlar.  sheet  cH  40  (see  note 

below) 

$0.38 

Domestic  regular.  douDie  ^piypaid  ca'd 

$0,40 

Intemabonai  airmail  cut  single  card 

Not«    Change -|r  to -17  60- 
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141.4  Aerogrammc*.    Chang^CMJa*  ta'tM*.*  > 

142  Adh««i*«  Sumpt 
142.1  Availabilitjr  ind  Um 
142.11  Tjrpcs.    Sec  Exhibit  1-12  II 


PurpoM 


Regular  PoMago 


Panes  0(20   S1.  S2,  $2.90.  SS.  S9  95 


Form 


Denomination* 


Stfigle  or      $0  OV  02.  03.  04.  .05. 

Sneet         06.  07.  Ofl,  09,  10.   15, 
(panes  0<       1 9,  .20.  ,22.  .23.  .23.  .28. 
100)  29,  30,  .35,  40,  45,  .50, 

.52,  65,  75 


10- or 
20-Stamp 
Booklets 


$ai9lS3.80l>ookets), 
$Q.29t$2  90ar«&8« 


Coils o«  100   $0.19.  .25, .^(Dispensers 
and  stanip  aliuan  tor  uas 
wttn  meae  cotis  aiao 
avaiiacte ) 


Coils  o(  500    $0jQ1.  .02,  .03.  .04,  05. 
10,  .15,  .19.  .20.  .23.  .25. 
29.  $1 


Coils  o(       $0.01,02,  .03.  .04,  .05, 
3,000  10,  .15.19.  20.  .23,  25. 

29 


COHSO* 

10,000 


$0  29 


Precanceied 
Postage 


Coiisot 
500.  3.000, 
lyxj  10.000 


CammeiTXxative 


Various  denominations 
svailatM  onty  to  permit 
hoWersisee  143) 


P*ies  o«  up   $0  29  or  oinef 

to  50        denominations,  including 
airmail,  as  announced 


Airmail 


20-Stamo 
Booklets 


$0.29  (S&.aO  booklets) 


Panes  of  50  $0/40.  .50  (Per  ntamatio<4 
airmail  use ) 


Exhibit  142.11 


144  PMtjge  Meten  in4  Mfter  Stamps 
l44JScttinf  Meters 


144  J5  On-Si(e  Mc<*r  Setting  or  EiamiMtioa  Prsfram 
144 J5t  Gtntral 

a  This  program  allows  Posial  Service  employees  lo  set  and 
examine  postage  meten  ai  a  cusiomex's  place  oi  business  within 
the  area  covered  by  the  licensing  pg»t  office 

b  m  the  Mcond  tentanc*.  Maart  'or  axainlned'  attar  'will  ba 
sat' 

c     Fees  for  on-site  meter  setting  or  exammaiion  are: 


I  Ay?* 

Flfvt       Adotttonal 
Ummr     I    Meter 


Each  meter  ] 
checked  in  or  i 
out  of  Mrvic« 


Scheduled 
oasis 


Unscneduied 
oasis 


$25  00     '  $2.75 


$6  50 


2800       2.75 


650 


d     The  fees  in  144.351c  apply  to  meters  set  or  examined  at  a 
customer's  place  of  business  or  at  a  meter  company  s  offices 
r     Raplaca  'tS'  «rtth  "M  SO." 

•     •••••« 

144354  Stninf  or  Examinint  Mtttrt  at  CuiWmer'j  Plcut  of 
Businiss 

a  m  the  fourth  aanwnoa,  ragtace  'malar  leas"  wtth 
'matar-aaair>g  or  axamlnadon  taaa.' 

6  In  itta  Urtt  aan»B»«oa,  raplaca  "matar-aatting  laaa"  with 
•inatar  aatUogoraxamioaoontaaa.' 


c       in    aach    ianlar>ca     raoiaca    'matar-taiung    laaa'    with 
•maiat  ia«lhg  fraxamrtation  laaa  ' 
144  JSS  Uctint  or  Examtmni  Uturs  at  Company  Bratuk  OffiW 

d.  Paymtm 

(2)  Payment  for  metersettinj;  or  examination  fees  must  be  by 
check  or  inrough  id  advance  deposit  account. 

(Ji  The  f'fttaj  Service  ".lil  collect  meter-setting  or  examina- 
tion fees  sftrough  m  idvan.e  deposit  account  as  follows: 

lai  The  Posial  Service  employe*  will  recard  each  me«er  set.. 
examined,  or  checlted  oui  of  servic*  on  the  meier-semng  log 
sheet,  compute  ihe  appKcable  fee*,  and  sign  the  log.  The  meter 
manufacturer  $  represe/i'aive  wiil  also  sign  the  log. 


144  JS6  Reporting  Arveaur  and  Ftts 

b.      •     •     •     •     • 

(I I      Rapiaca    'melar-(«itlng    laaa'    with    'matar-aeMns    or 
axammatior  laa* ' 


(ftf     Raoiaca  'Malar   S«tUf>g   Faaa'   wOh   'Matar-SaMnfl  or. 
EMmtnalton  faaa. ' 


c.    Theaccou.nnngurii!  *>il  do  the  following: 
f/i     Raoiaca  'maiar-aatting  chargaa'  with  'matar-aatting  or 
axaminatum  laaa.' 


145  Permit  Imprints - 
US  I  General 

145  12  Application     Raplaca '$80' with  ' J75  ' 

I4S.S  Mailing!  witn  Permit  Imprints 


US-S3  Preparatioo  of  .Mailing  Raoiaca  ttsa  third  aantaoca,  aa 
loilowa  Wlfrun  aach.cUas  ol  mail,  aach  group  ol  piacaa  praoarad 
■t  a  laoarata  mailing  muat  t>a  praaantad  with  a  complaiad  mailing 
■tatamant  ( taa  1 4S  SS ) 


14555  Mailint  Sutemeni  The  mailing  siaiement  applicable  to 
the  ciais  of  ma. I  (see  ix".  -W).  bbd.  or  "Wi)  must  be  completed  in 
mil.  iype*nier,  or  corrputer  printer  to  provide  all  the 
information  required  on  i.ie  form.  The  siaiement  must  .be  signed 
by  the  mailer  and  presenied  M.iih  the  correspuTMling .mailing.  If  a 
receipt  is  desired  for  a  maiung  paid  by  permit  imprint,  the  mailer 
must  submit  the  required  mailing  sutemeni  in  duplicate.  If 
approved  by  the  entry  olTice  postmaster,  a  compuierized  facsimile 
of  the  applicable  Postal  Service  mailing  statement  may  be 
submitted  provided  it  is  .n  the  same  format  aod  includes  all 
information  required  by  the  Postal  Service  mailing  siateoieBt, 
although  por'ions  may  be  omuieU  if  ihey  solely  concern  rates  not 
beingc.aimed  for  the  maii.ng. 

14556  Prepayment  of  Postage  Required.  Raoiaca  tha  laat 
*aniar>ca  with  tha  loHowing  Compute  pottaga  aa  roquirad  by  380, 
460.  SCO,  or  /SO.  aa  appropnata  to  tha  data  ol  mail 


14S.7  Manifest  Mailing  System  (MMSl 


145.72  Generat  Quaiification  Requirements 
«■••••• 

l45.72JComputeriud  Manifest        .       •      »      •      • 
a.    In  tha  lacond  aantanca.  dalata '(Form  3602) ' 
b     In  Iha  V»rd  sar>lanca  dalata  '(Form  3602  or  380S).' 


I4S  '^S  bailing  Staitmtnt  The  mailer  must  submit  a  complete 
and  accurate  miiuns  sta-ement  with  each  mailing  .(see  145.55),  If 
approved  hv  :ne  tn-rv  olfive  postmayer,  a  compuiecized  facsimile 
of  the  3ppiicaQie  FV.stai  Sersice  mailing  statemeat  may  be 
subm.tted  provided  n  is  :n  the  same  formal  and  includes  all 
information  required  by  the  Postal  Service  mniing  staiemen. 
aiihouih  portjons  may  be  omitied  if  they  solely  concern  rates  oot 
being  claimed  for  the  mailing 
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145.74  Markings 
145.742  Lttttr-Siu  Mail 


(Zf  Chwiga  IB- to 'V.- 


(c) 
(d) 

(f) 
(g) 


c.  Rale  Cau^ory  Abbreviaaom,  The  onJy  aeteptatrfe  rare 
category  abbreviaiionv  Cor  lasitB-siac.  mati  ktjlina  daw  arc  tile 
following: 

(!)  Firsi-Class  Mail: 

la)    ZB-5-DIGITZ1^-»'*BABCOOTHJ 

TB  -  3-DIGIT  ZJP-i-4  BARCODED 

NB  -  NONPRESORTED  ZlP+-lBARCODt:D 

ZP- ZIP +  4  PRESORT 

ZN  -  NONPRESORTED  ZIP  +  4 

FP  -  PRESORTED  FUtST-CUkSS 

CP  ■  CARRIER  BOVTE  MBESOBTr 

FN  -  NONPRESORTED  FMST-CMSS 
(2)  BULK  THIRD-CLASS  MAIL  {Regular  and  Special  Baus^ 
(a)    ZB-5-DIGITZIP  +  4  BARCODED 

TB  -  3-DIGIT  ZtP+ 4  BARCODED 

BB  -  BASIC  ZlP  +  4  BARCODED 

ZP-3;5ZlP-t-4 

Z.>i- BASIC  ZIP  +  4 

CP  -  CARRIER  ROUTE 

FD  -  3/5  PRESORT 

BA  -  BASIC  PRESCtflT 

DB  -  DESTINATKJW  WMC 

DS  -  DESTINATION  SCF 

DD  ■  DESTlNATTOmOFlJVERT  UNiT 

ST  -  SATURATION  WAUi-iECMJEMeE 


<b) 
(c) 
Id) 
{() 
(f) 
(g) 

U) 

{]) 

(k) 

(I) 


Note:  All  maiipieces  that  mtatf^  to*  men  mm*  on?  >a«  of  postage 
must  indicate  each  rate  eaagerf  abftwviatow,  mihihiuI  tir  «  t 
(slash)  in  the  keytme.  For  example,  a  mailpiece  that  qualifies  tor  the 
3/5  ZIP -I- 4  rateo4(X)staf>an#l«eMtrertarihed8stRtatian9CFwiR 
have  a  keyiine  that  includes  both  the  "ZP"  antf  "DS"  raJB 
abbreviations  separated  by  a  slash  (eg.,  ZP/DS). 


145.75  Authorization  Procedures 


•     •••••• 


145.752  Semire  Agrttmtnt  and  Support  i 
c.  Sample  mailing  statemeM; 


149  Indemnity  Claims 


149.2  General  Instructions  R>r  nitnf  Ctainu  on  Insureif,  COI>i 
and  Registered  Mail 

149.23  Copies  of  Delivery  Records.   Change  'tS'  to  "»." 

149.24  Required  Information 

149241  Evidenct  of  Insurance.  COD,  or  Registration.    In  tha  note, 
replace  ■•  $50' with '$1 00.- 

1 49  J  Insured  and  COD  Claims 
149J1  How  to  File 


149312  Evidence  of  Loss  or  Damage 

a.      Complete      Loss      Claims      Filed      by      the      Mailer. 
•     *     •      •     • 


(2)    Change -IS- to -IS.' 


149.4  Registered  Mail  Oaims 
149.41  Claim  Filing  Instructions 


149412  Evidence  of  Loss  or  Damage 

a      Claims    for     Complete     Loss     Filed     by     the     Mailer. 


•      •      •      •      • 


•    •••«•• 


ISOC»itectie»an(t  DeiWarj 


190  Rhat  hmii  Operations 
154.1  Dafiaitions 


rS4LJ2Btailer's  PUnt  aa* 


•    •••»* 


154.122  Plant  Load  Motitan.     ■aalaci-  *»  itn0m  Pwm  3ftM. 
n0h»,  3XB,  3»02-O,  3«P-Wlo»  380fc.»iaH>ag  ataliiit.la^  maifc 


atatamenfik.' 


Ltadtr  aw  axoerfhecf 
»erifiaB  rhe 


154.17  Capadltatf  Plant  Load 

plaiu  laaii  slMfunent  autlsoriaii— ,  ite  PaatatSanict 

mail  for  presort  and  |iiiaiiy  aa  riw  imiir't  ptoac  aatf  paaose  n 

nitf  at  ^  post  office  wkear  llK  oaiiar  ia  a«i*aiiaarf  ptanf  ftiacT. 

The  mailer  rflm  transports  the  expedited  piM«  laatf  smammt  at 

the  mailer's  expense  to  desiiaauan  paual  iKikiias  vimtr  tk* 

^pmtai  is  daposited  and  accaptaA  mi»  ite  wailasMaiM.  CMy 

yiaM  iaad  arayors  who  have  oeen  authorized  to  do  so  may 

tiaasport  cxfcdited  plant  load  shipments  at  ibeir  own  txpensa 

under  tha  caadilions  specified  in  IS4.7ZZ-LS4.7T7. 


kM.* 


and  Colli 


IM^a  Vccificstiaa  of  In(raa*F*{cr  Am  nnt  LeH» 

rS4.423  rrrificatim  at  Pmaml  FmaOtf. 


e.  RaptoB*  IM  HrtI  aantertoa,  aa  foliowa:  If  a  ttmha^ 
iuunmit  lausa  be  coiiipfcmf.  tlir  griginif  must  accompany  the 
earMSfendaaf  Moiling  in  the  vehicle. 

/  Naplaca  iha  first  aaoMnea.  aa  Mhaaa:.  II  an  ai<cn>ait*t 
method  of  paying  postage  using  perrrrii  imprint  (eg..  manifeMirTB> 
la  oaad.  aa  ongnal  of  the  appropriaw  tnMiiDi  siaiemciM  uui  a 
manifest  must  accompany  aacfi  vehtcfe  r(  mere  i&  oniy  ooa 
marfins  m  the  vetiicle  or  one  manifest  for  each  ntailin^  segntaju 
in  the  vehicle. 


ISO  Innsfortsion 


154.72  MaHarTraasportatioa.  Uattoai 
Plant  ¥a>i(iat>  Bne  Shipmanr  with  'm\  Fwpadtiad  Piaat  L»»* 
SNpmanT  and.  In  tha  note,  repOo*  *a  pcarrt-variOatf  d«o» 
aMDmaoT'iMRh  *an  axpadttad  plant  load  ahlpmant* 

)MJn  EafaMta*  Plant  Lead  Shipment 

154.731  Definition.  Under  ak  cxpadiaa^  pla«  loatf  stapmcm 
auihorization,  the  Postal  Service  verifies  the  mail  for  presor-  and 
proper  preparation  at  the  mailer's  plant,  and  postage  is  paid  at  the 
post  office  where  ihe  mailer  is  authorised  plant  load.  The  mailer 
then  transports  the  expedited  plant  load  shipment  at  the  mailer  s 
expense  to  destination  piosial  facilities  where  the  shipment  is 
deposited  and  accepted  into  the  maiistream  Only  plant  load 
mailen  who  have  oeen  authorized  to  do  so  may  iranstxirt 
expedited  plant  load  shipments  at  their  own  expense  under  the 
conditions  specified  in  154.-32- 154  "3" 

154.732  Auihoritation 

a.  Request.  An  authorized  plant  load  ma.ler  maj  seek 
authorization  to  submit  expedited  plant  load  shipments  by 
submitting  a  written  request  to  the  field  division  general 
manager'postmaster  who  authorized  the  plant  load.  The  mater's 
request  must  describe,  for  each  destination  to  which  mail  »i;l  be 
transported,  the  material  to  be  deposited  as  an  expedited  plant 
load  shipment  (e.g..  the  class,  characteristics,  and  quantity  I.  the 
frequency  of  mailing,  and  whether  the  request  is  for  one  or  for  a 
series  of  specific  mailings.  No  form  is  piovided  for  this  purpose 

b.  Action  on  Mailer's  Request.  The  field  division  general 
manager  postmaster  or  designee  reviews  the  mailers  request, 
obtains  appropriate  advice  from  the  serving  TMSC.  ensures  the 
availability  of  sufficient  postal  revjurces  (e  g..  DMU  staff)  to 
support  the  mailer's  request,  and  provides  the  mauer  *!;h  a 
written  decision.  If  the  request  is  approved,  the  authorization  will 
be  for  a  specific  mailing  or  group  of  mailings,  and  for  a  nme 
period  not  to  exceed  2  years,  after  which  a  new  request  must  he 
submitted.  If  the  request  is  denied,  the  denial  notice  must  etpiam 
the  reasons  for  that  decision  A  denial  is  considered  a  classi'"iC3:.on 
decision  and  may  be  appealed  as  provided  by  133. 
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c.  Gtnerat  Condiuons.  Th«  mailer's  rtqueit  fix  'xpcdned 
plant  load  thipntcot  authorizaiion  may  be  apprcAcd  «>hen  tuch 
arproval  is  m  (he  best  inwmi  ol  the  Potal  Service  ind  the 
followin(  conditions  eiist: 

ih  the  mailer  is  in  compliance  »uh  the  requ:r;ments  foi  i 
plant  load  operation. 

(2)  the  mailer  has  complied  »ith  the  additional  requirements 
fior  expedited  plant  lo*d  shipment; 

(ii  the  mailer  has  obuiaed  the  necessary  permits,  and  has 
established  the  appropriate  posuge  accounts  at  the  post  office 
administering  the  plant  toad  (office  of  mailing)-. 

(4)  the  mailer  has  demonstrated  tlie  need  for  authorization 
because  the  luture  of  th*  mailings  to  be  prepared  as  expedited 
plant  load  shipments  reqil|)res  a  level  of  lervice  or  a  timeframe  for 
delivery  (delivery  window)  that  the  normal  mode  of  Postal 
Service  transportatioo  for  that  class  of  mail  cannot  provide  or 
meet. 

t.  PUiu  Lood  Agrtement.  If  the  expedited  plant  load  shipmerw 
request  ts  approved  for  more  than  one-time  use.  the  plant  load 
ai;reement  mttst  be  amended  by  attachment  of  a  completed  and 
signed  Form  8026.  Plant- Venfitd  Drop  Siupmtni  Agreement-- Plant 
Lomd  ¥aUingi.  and  additional  attachments  to  detail  the  material 
to  be  prepared  as  expedited  plant  load  shipments. 

IS4.7J3  VtriflcathH  and  CotUtlion   of  Postart.     m   «ti«   Nrtt 
tmmno^  raptao*  "ptom  »fin>d  drop  thipmcnr  «i>wi  'iwp«d«**d 

pwncioMi  SmpfnOTIl. 

IS4.734  UaMitf.     In  ttta  Mcood  Mrrtanca.  r«pt«o«  '■  plant 
w«rMi«d  drop  aMptnanr  wWi  'an  axpadttsd  plam  load  ih4pm«nt- 

f  54. 7)5  tfaifer  KtsponsiUlities.     In  lh«  Hr«t  lantanoa.  raplaca 
•ptam  »»rtW>d  maWnga'  wittti  "axpadtlad  plant  load  aMpmanta.' 
•     •••••• 

b.  All  of  the  mailpieces  in  each  expedited  plant  load  shipment 
must  destinate  withio  the  service  area  of  the  postal  bkcility  «hert 
toe  shipment  is  deposited  and  accepted  For  example,  if  an 
expedited  plant  load  shipment  is  deposited  at  a  BMC.  all  the  pieces 
in  the  shipment  must  be  for  addresses  within  the  service  area  of 
that  BMC. 

c  Waptaoa  'plant-varlHad  maU*  with  ttia  axpadlted  pUnt  load 
•Npmant' 

d.  Waplaca  'p<an<  nflWad  maUIng  or  mailing  tagmanr  wtih 
'ai^adNad  ptam  lead  aMpmant;*  raplaca  'mailing  or  maUtng 


i  ptaiK 

iMh  'tit 


t.  When  the  vehicle  used  for  expedited  plant  load  shipment 
will  alsoconuin  other  material  carried  as  freight,  the  mailer  must 
load  all  freight  in  the  nose  (front)  of  the  vehicle,  clearly  marked 
and  separated  from  the  expedited  pUnt  load  shipment,  and  must 
ensure  that  ibe  method  of  separation  prevents  the  freight  and 
expedited  plant  load  shipment  &om  becoming  mixed  in  transii. 

/.  When  the  vehicle  is  loaded  to  make  multiple  stops,  the 
tnailer  must  eitture  that  only  the  appropriate  shipment  is 
removed  at  each  stop,  that  no  other  material  (mail  or  height)  is 
added,  and  that  any  remaining  shipments  ut  kept  separate  from 
any  other  freight  reoiainingon  the  vehicle. 

g.  The  mailer  must  present  the  reauired  mailing  statements 
and  documeatatioa  to  the  DMU  for  each  mailing.  At  destmatioo. 
the  mailer  must  provide  the  necessary  documenuiioa  (provided 


by  the  Postal  Service)  to  pnv't  the  required  postage  was  paid  tor 
ilie  expedited  plant  load  shipment 

*  The  maiier  must  meet  the  requirements  that  apply  to  any 
presort  or  automaiion  hased  rates  claimed  on  the  mailing  being 
prepared  as  an  eipediied  plant  load  shipment.  Expedited  plant 
load  shipments  are  not  eligible  for  destinaiiofl  entry  rates. 

lU  736  Dtiatlud  Stall  i  nil  iDMU)  Refponsikilitiet.  m  th«  Nrtl 
Mntartca.  raptaca  'ptant-wenfiad  nMlbnga'  wttt*  'axpadltad  ptani 
toad  (Mpmanls.' 

a  Prutr  u^  Dupatch  k  *tia  flrat  lanlancw,  rapiaca 
'plant  varlWad  maN'  «kWi  'an  anpso  «d  plant  load  thtpmant' 

il)  Rapiaca 'piani-varinad  mair  Mtih 'an  Mpadtiad  plant  load 
■tiipmant" 


i4,  f  nsurt  that  ary  maierial  earned  as  freight  on  the  same 
vehicle  as  in  expeditet!  plant  uiad  shipment  is  confined  to  the  nose 
(from)  of  !iie  vehicle  is  separa'ed  by  a  clearly  marted  separation. 
and  IS  loaded  to  avind  becoming  mixed  with  the  expedited  plant 
load  shipment  m  cransu. 

I^j     Taxto«axlt11ng1M736a(4) 

b  A/ier  Daniick  Raplaca  'plant-vartftad  mail'  with  "an 
axpaditad  plant  load  iMpmanl' 

•     •«•••• 

(J I  Follow  up  with  any  post  office  where  an  expedited  plant 
Iliad  shipment  was  deposued  but  from  which  no  Form  300''-C  or 

F  orm  Xl''!'  was  returned 

/54  .'J'  Dtftmanon  Postal  Facility  Kespomibilities 

a  Text  o<  aiiating  1S4  737:  In  iha  Hret  •anta'sca,  raplaca 
'plant-variriad  drop  ttiipmanr  wWt  'axpaditad  plant  load  ahlp- 
manf 

^  fach  destination  postal  facility  receiving  expedited  plant 
li«d  shipments  must  determine  whether  the  mail"  $  vehicle  has 
other  expedited  piani  load  shipments  on  board  for  deposit  at  other 
posul  facilities  if  more  shipments  are  found,  the  vehicle  must  be 
sealed  bv  rxnul  pet^innel  prior  to  departure  If  the  vehicle  is 
empty  or  found  to  contain  only  freight,  no  postal  seal  will  be 
applied 

c  Text  o(  tha  axitttng  'nota'  10  154  737:  raplaca  'plant-vartdad 
maH'  with  'an  axpaditad  plant  load  iMpmant* 


IS9  todeliverable  Mail 

iS9  I  Mail  LndeliverabWaa  Addressed 

•     •••••• 

159  IS  Treatment  of  Lndeliverable-as-Addressed  Mail 

IS9  ISI  In  exNbits  iS9iSic-«,  rapiaca  t.ia  Itrat  aantanca  ol 
•ootrtota  1  aa  loltowa:  The  weighted  fee  is  the  appropriate 
single  piece  ihird-ciass  rate,  multiplied  by  a  factor  of  2,472.  and 
rounded  to  the  ne<t  (higher)  whole  cent  (if  the  computation 
yields  >  frjciion  of  a  cent  in  the  result).  The  weighted  fee  is 
computed  (and  rounded  if  necessary)  for  each  mailpiece 
individuails  Neither  the  applicable  postage,  iht  bctor.  nor  any 
necessary  rounding  is  applied  cumulatively  10  multiple  pieces. 
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CUAPFER  2  -  eXPftlSS  !VtAIL 


210  Rates  and  Fees 


211  General  Rate  Information 


weigh!  of  the  material  placed  in  the  fist  rare  envelope. 
•    ••*••• 


'2114    In  the  tit«t  aantanca.  raplaca 't4'wmi-t4  50- 

212  Express  .Mail  Same  Day  Airport  Service  Rates. 

See  Exhibit  211). 

213  Express  Mail  Custom  Designed  Service  Rates. 

The  rates  for  Express  Mail  Custom  Designed  Service  isee  r^nibit 
2i'l)  are  subject  to  the  following  additional  fees: 

a  S4.50  for  each  delivery  stop  for  items  tendered  for  delivery 
to  addressee. 

6.  $4,50  per  occurrence  for  each  pickup  Mop,  -egardless  of  the 
number  of  Express  Mail  pieces  pici^ed  up 

214  Express  Mail  Next  Day  and  Second  Day  Seriices  Rales 

The  rates  for  Express  Mail  Next  Day  and  Second  Day  Services  (see 
Exhibit  21(1)  are  subjeci  i  an  aadiiional  fee  of  SJ5'i  per 
occurrence  fur  each  pickup  siop.  rc^ardievs  of  the  numoer  of 
Express  Mail  pieces  piciied  up. 

216  Flat  Rate  Envelope. 

Any  amount  of  maieriai  'hat  can  be  mailed  in  the  special  flat  rate 
envelope  available  from  the  Postal  Serv  ice  is  subtpct  to  the  rate  of 
postage  that  applies  to  a  2-pound  piece  at  the  level  of  service 
lecjuesied  by  the  customer  (see  Eihnit  21':).  regarale^s  of  t.'ie 


22a  Oaasifieation 


«     •    • 


227  Express  Mail  Rrsbipmcnt 

t     •     •     •     •     »     « 

t>     Raplaca '$4' with '$4  50  ' 

280  Pay  meat  of  Postage 

2St  Express  Mail 

281  I  General.  Mailers  of  Express  Mail  items  may  pay  postage  by 
adhesive  stamps,  meter  stamps,  or  through  the  use  of  an  Express 
Mail  corporate  account  (see  2S2).  The  mailer  is  responsible  for 

proper  payment  of  postage  See  1 1 1  32. 


Exhibit  210 
Express  Mail  Rates 


Service 

Next 

Next 

Oay& 

WBighl 

Same 

Day! 

Second 

Not 

Day 

Second 

Day 

Over 

Airpon 

CiiStom 

Day 

POto 

(Pounds) 

Service 

DesigneO 

PO  to  PO 

Addressee 

1/2 

835 

8.75 

9  50 

995 

1 

970 

12  95 

11  15 

1395 

2 

9  70 

1295 

11  15 

13.95 

3 

11  05 

14  95 

1315 

15.95 

4 

12,10 

16.95 

15  15 

17  95 

5 

13  10 

18,95 

17  15 

1995 

6 

14  15 

22  50 

20  70 

23-50 

7 

15-20 

23.50 

21  70 

24  50 

8 

1625 

24  55 

2275 

25  55 

9 

17  30 

25  55 

23  75 

26-55 

10 

18  30 

26  60 

24  80 

27  60 

11 

19,35 

27  60 

2580 

28.60 

12 

20.40 

28  65 

26  85 

29  65 

13 

21  45 

29  65 

27  85 

30-65 

14 

22  50 

30-70 

28-90 

31  70 

15 

23  50 

31,70 

29  90 

32  70 

16 

24  55 

3275 

30-95 

3375 

17 

25  60 

3380 

32  00 

34  80 

18 

2665 

34  80 

3300 

35-80 

19 

27,70 

35-85 

34  05 

36-85 

20 

28,70 

3685 

35  05 

37  85 

21 

29,75 

37,90 

35,10 

3890 

22 

30  80 

38.90 

37  10 

39-90 

23 

31  S5 

39  95 

38  15 

40  95 

?4 

32  90 

40  95 

3915 

41  95 

25 

33  90 

42,00 

40,20 

4300 

.ii 

3495 

43  00 

41  20 

44  00 

2-' 

35  90 

44,05 

42  25 

45-05 

ze 

3675 

45  05 

43  25 

46  05 

29 

3' 65 

46  10 

44  30 

47  10 

30 

38,50 

47,15 

45  35 

48  15 

31 

3935 

48-15 

46  35 

49  15 

32 

4025 

49  20 

47  40 

50  20 

33 

41    10 

50  20 

48  40 

51  20 

34 

41  95 

51  25 

49-45 

52  25 

30 

4285 

52,25 

50  45 

5325 

Serv>c«                                 1 

Next 

Next 

Day& 

Weight 

Same 

Day  a, 

Second 

Not 

Day 

Second 

Day 

Over 

Airport 

Custom 

Day 

POto 

(Pounds)!  Service 

Designed 

PO  to  PO 

Addressee 

36 

43:'0 

53  30 

f  50 

54  30 

37 

4455 

54  30 

52  50 

55  30 

38 

4545 

55  35 

53  55 

56  35 

39 

46-30 

56  35 

54  55 

5735 

40 

47  15 

57  40 

55  60 

58  40 

41 

43  05 

58  40 

56  60 

59  4C 

42 

48-90 

59  45 

57  65 

60  45 

43 

49  75 

60  50 

S8  70 

61  50 

44 

5065 

61  50 

59  70 

62  50 

45 

51  50 

62  55 

60  75 

63  55 

46 

5235 

63  55 

61  75 

64  55 

47 

53  25 

54  60 

62  80 

65  60 

48 

54  10 

65  50 

63  80 

66  60 

49 

5495 

56  65 

64  85 

67  65 

50 

5585 

67  65 

65  85 

68  65 

51 

■^6  ■'0 

68-0 

66  90 

69  70 

52 

57  55 

69  70 

67  90 

7070 

53 

58  45 

70  75 

68  95 

71.75 

54 

59  30 

71  80 

70  00 

72  80 

55 

60  20 

72  80 

71  00 

-3  80 

56 

61  05 

7385 

-2  05 

74  85 

57 

61  90 

74  85 

-3  05 

75  S5 

58 

62  30 

75  90 

74  10 

76  90 

59 

6?  55 

7-OJ 

75  20 

-8  00 

60 

64  10 

78  20 

76  40 

^9  20 

61 

65  40 

79  50 

-^70 

80  60 

62 

66  25 

3C70 

73  90 

81  70 

63 

67,10 

8-  90 

SO  10 

82  90 

64 

68  00 

83  20 

81  40 

84  20 

65 

58  85 

84,40 

82  60 

85  40 

66 

69  70 

35  70 

83  90 

86  70 

67 

70  60 

86  90 

85  '0 

e-90 

68 

71  45 

88  20 

86  40 

89  20 

69 

72  30 

8940 

8-60 

90  40 

70 

7320 

90-60 

88-80 

9'  60 

! 

NOTE:  Additiofial  fees  or  a  sc(x.its  may  acp'y.  see  2i  1 , 


3646 
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290  Ancillary  Services 


2*2  Addrtsi  Corrtctioo  and  Oirtctory  S«r»)c« 


2922  Addm*-Oi«nt«  Ser»lc«  ( ACS) 

a  ACS  IS  designed  to  ceniraliie.  lutomate.  and  improve  the 
processing  of  address-correction  reouesis  for  mailers  The  AC  S 
process  involves  the  transmission  of  change-of-address  informa 
tion  to  a  central  point  where  the  changes  are  consolidated  onto  i 
magnetic    tape    filed    by    unique    identifier     These    records    are 


sfQueniiallv  organized  H>  USPS  assigned  codes  and  dislrilHited  to 
eav  n  partic  paing  ma.ier  Label  formats  are  found  in  441.232. 

'■       A(  S    s  available  to  mailers  *ho  maintain  their  address 
rcvords  on  computers  For  further  information,  write  to: 

»ooo£ss  -HANoe  se«vic« 

js  s>os'*i  stavict 

»o»o  PBiMAirv  o»airwA«  su'TE  10' 

ME  MPMtS  r*.  J8  •  M  .OOOJ 
2^2  i     '^•rt  ot  •Jil»tlr%fl  M2  2 
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CHAPTER  3  -  nHST-CLASS  MAIL 


310  Rates  and  Fees 


311  Single-Piece  Rates 

31  I.I  Card  Rales  (for  Posul  Cards  and  Postcards) 

311  II  Eligibility 

Jll.lll  Dtflnitions 

a.  Postal  Cards.      Postal  cards  are  cards  sold  by  the  Postal 
Service  with  a  postage  stamp  printed  or  impressed  on  it. 

b.  Postcards.      Postcards  are   cards   sold   commercially   and 
require  the  addition  of  postage. 

311.112  Siu  Limits.  To  be  eligible  for  the  card  rates,  each 
postcard  and  each  half  of  a  double  post  card  must  measure  no 
more  than  4-1/4  inches  high,  6  inches  long,  or  0095  inch  thicli. 
Cards  that  exceed  these  dimensions  must  be  paid  at  the  rates  for 
matter  other  than  cards  (see  31 1.2). 

311.12  Rate  Application.  The  siaglepiece  card  rates  in  311  13 
apply  to  each  postcard  or  double  post  card  that  meets  the 
requirements  in  311  II  and  322.  The  reply  pan  of  a  double 
postcard  does  not  have  to  bear  postage  when  originally  mailed; 
when  returned,  it  must  bear  the  correct  postage  at  the  applicable 
rate. 

31 1.13  Rates 

Single •  •  •  •    J  0  i9  each 

DouWe 0  38  ($  0  19  each  Dart:  see  311  12) 

31 1 J  Rates  for  Matter  Other  Than  Card* 

31IJ1   Rate  Application.     The  single-piece  rates  in  31122  for 

matter  other  than  cards  apply  to  each  piece  weighing  1 1  ounces  or 

less  according  to  its  weight.  See  3M  for  the  rates  that  apply  to 

heavier  pieces. 

311.22  Regular  Rates 

First  ounce  <x  fraction  o*  an  ounce  $0  29 

Each  additional  ounce  or  fraction  of  an  ounce 0.23 


WAlghtNot 
ExcMdIng  OuncM 

Rate 

1 

2 

3 

4 

.     $0  29 

.  .     0  52 

, ...  0  75 

,  . . .  0.98 

5       

1.21 

6 

1 .44 

7 

.  .  .     1  67 

a 

9 

10 

11 

. .  .     1  90 
.  .  .     2  13 

2  36 

2  59 

312  Nonpresorled  Bulk  Rates 
312.1  Nonpresorted  ZIP-t-4  Rate 

312.11  Card  Rate 

312.111  Rati  Application.      The    nonpresorted    ZIP* 4 

312.1 12  applies  to  cards  meeting  the  requirements  of  311 
and  327. 

312.112  RaU     The  nonpresorted  ZIP +  4  rate  fdr  cards  is  SO  IH 
each. 

312.12  Rate  for  Matter  Other  than  Cards 

312.121  Rati  Application.      The   nonpresorted   ZIP +  4 

312.122  for  matter  other  than  cards  apply  to  maii.ngs  pre 
required  by  327. 

312.122  Rates 

First  ounce  Of  fraction  of  an  oofX^ $0,276 

Each  additional  ounce  or  fracfior  of  an  ounce    0  230 


rate  in 
11,  322. 


rates  in 
pared  as 


Walght  Not 
Excaoding  Ouncot 


Rata 


1 $0,276 

2 0  506 

3 0.736 

312.2  Nonpresorted  ZIP +  4  Barcoded  Rate 

312.21  Card  RaU 

312211  Rat*  Application.      The  nonpresorted  ZlP-^4  Barcoded 

rate   in   31.'' 212  applies   lo  cards   meeting   the   requirements  of 

311  11.  322.  and  328. 


312212  Rait.    The  nonpresorted  ZIP  +  4  Barcoded  rate  for  caras  .s 

$0,177  each. 

312.22  RaU  for  Matter  Other  than  Cards     ^ore 

313  Presorted  Bulk  First-Class  Rates 
3131  General 

313.11  Cards.  To  be  mailed  at  the  presorted  First  Cass  rses  m 
313,  each  posul  card  or  postcard  must  meet  ihe  requirements  of 
311  11  and  322  in  addition  to  the  requirements  that  apply  to  the 
particular  rate. 

313.12  Fee.  The  annual  presort  fee  prescribed  by  315  4  anc  341 
must  be  paid  in  order  to  mail  at  any  of  ihe  presorted  f.rsi  (.lass 
rates  in  313. 

313.2  Presorted  First-Class  Rates 

313JI  Rate  Application.  The  Presorted  First-CUss  rates  n 
31322  apply  to  mailings  prepared  as  required  by  323  1,  3ol4, 
362.2,  3<)7. 1,  367  5.  and  382. 

313.22  Rates 

313221  Cards.  The  Presorted  f  irsi  f  la'.s  ^ae  for  ca'C-  -  Vlll 
each. 

313222  Matter  Other  than  Cards 


First  oooce  Of  •raction  o<  an  (Xince 
(Fof  pieces  »»eigning  not  more  than  2  ou'^cesl 
(For  pieces  weighing  more  than  2  ounces) 
Each  additional  ounce  or  fraction  of  an  ounce  . 


248 
;206 

:  230 


WaigmNot 
Exc— ding  Ouncca 


Rate 


1    S  0-248 

2 0  478 

3 0  566 


4. 
S. . 
6.. 

7 
8 

9 

10 
11 


0896 
1  126 
1  356 
1  586 

1  816 

2  046 
2  276 
2  506 


313  J  Carrier  Route  Rates 

313-31  Rale  Application.     The  earner 

to  mailings  prepared  as  required  by  323.2.  }>r- 

36"  4.  and  382 

313J2  Rates 

3/3.32/  Cards.     The  earner  route   !    rs:  (    i 

$0,152  each, 

313  J22  Matter  Other  than  Cards 


rou'.e  ra'.es  .n  _■  i 
4,  3fi;  3, 


PP  y 
ard 


;e   for  cards  is 


First  ounce  Of  fraction  of  an  ounce 

(Fof  pieces  »»eigtiing  not  more  than  2  ounces) SC  230 

(Fof  pieces  weighing  more  than  2  ounces) 0  1 88 

Each  adcWxsnal  ounce  or  fraction  of  an  ounce 0.230 


waigmNot 
Excaadlnfl  Ouncaa 


Rate 


1 $0  230 

2 .  0-460 

3 0  648 

4 0  878 

S 1  1 08 

6 1  338 

7 1  568 

8 1  798 

9 2  028 

10 2  258 

11 2  488 


31 3  4  (Reserved) 

3133  (Reserved) 

313.*  ZiP  +  4  Presort  Rates 

3I3AI   Rate  Application.     The  /iP*4   P-cscri   rates  in  31362 

appiv  to  pfkces  prepared  a  ret^ured  By  324,  361.5.  362.5.  365  or 

366,  368  2,  and  382. 


BEST  COPY  AVAiLABLu 


JMI 
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313.62  Ralci 

Jli.UI  Cards.    The  ZIP +  4  Presort  rale  for  cards  is  $0.1^  tith. 
}l3.i22  Matur  Othtr  than  Cards 

First  ounce  ot  traction  o(  an  ounce 

(For  pieces  weignmg  not  more  than  2  ooncesi $0  242 

(For  piecea  weighing  more  than  2  ounces) 0  200 

Each  addition*  ounce  or  fractwn  o(  an  ounce    0  230 


Wtlght  Not 
Exc— ding  Ounom 


Rat* 


1 $0242 

2 0.472 

3 0.860 


313  7  3-Digit  ZIP-t-4  Barcodcd  Rates 

313.71  Rau  Application.  The  3-digu  71P-I-4  Barcixled  ratei  m 
313  ""2  ippiv  to  pieces  prepared  as  required  by  325.  3ol  6,  3o2.b, 
304.  and  3«2. 

313  72  Rates 

J/J  72/  Cards.     The  3digii  ZIP4-4  Barcoded   raie  for  cards  .s 

St)  Ibleach 

313.722  .Warter  Othtr  than  Cards 

First  ounce  or  fractxyi  ot  an  ounce 

(For  pieces  iweighing  not  more  than  2  ounces)     $0  239 

(For  pieces  weighing  mow  than  2  ounces)  0  '97 

Each  additionai  ounce  or  haction  of  an  ounce  0.230 


WalgMNot 
Excaadtng  Ounc— 


Rata 


1 $0  239 

2 0  469 

3 0  657 

313  J  5-Digit  ZIP-i-4  Barcoded  Rates 

313 Jl  Rate  Application.  The  5-dig!i  ZIP-t-4  Barcoded  rates  m 
3IJ  ><2  apply  lo  pieces  prepared  as  required  by  325,  30^  o.  3o2  o. 
364,  and  isi. 

3\iS2  Rates 

J/J  42/  Cards.     The  5-digit  ZIP-»-4  Barcoded  rate  for  cards  is 

$0  155  each. 

313.822  Matttr  Othtr  than  Cards 

First  Ounce  or  fraction  ol  an  ounce 

(For  p«ces  ¥»eighing  not  more  than  2  ounces) $0  233 

(For  pieces  weighing  more  than  2  ounces)     0. 1 91 

Each  additiorvai  ounce  or  fraction  of  an  ounce    0  230 


WatgMNot 
E«c— aog  OutK— 


Rata 


1 $0  233 

2 0  463 

3 0.651 


314  Prioritj  Mail 
314.1  General 

314.11  Eligibility.  Pieces  of  First-Class  Mail  weighing  more  tban 
1 1  ounces  are  subject  to  the  Priority  Mail  rates.  Pieces  wtigtimg  1 1 
ounces  or  less  may  be  mailed  at  the  minimum  Priority  Mail  rates. 
Priority  Mail  must  meet  the  eligibility  requirements  in  326. 

314.12  Orersize  Items.  Parcels  weighing  less  thaa  15  pounds  but 
measuring  more  than  M  inches  in  length  and  girth  combined  are 
chargeable  with  a  minimum  rate  equal  to  that  for  a  15-pound 
parcel  for  the  zone  to  which  addressed. 

314.13  Flat  Rate  Envelope.  Any  amount  of  material  that  can  be 
mailed  in  the  special  flat  rate  envelope  available  from  the  Postal 
Service  IS  subject  to  the  rate  of  postage  that  applies  to  a  2-pound 
piece  at  the  single-piece  Pnoniy  Ma.,  rates  (sec  Extubii  314  1). 
regardless  of  the  weight  of  the  material  placed  in  the  flat  rate 
envelope. 

314J  Single-Piece  Priority  Mail  Rates.  The  single-piece  Priority 
Mail  rates  in  Exhibit  314.1  apply  to  pieces  meeting  the  conditions 
of  326. 1. 

314J  Presorted  Priority  Mall  Ratct.  The  presorted  Prioriry  Mai! 
rates  in  Exhibit  314  2  apply  to  mailings  prepared  as  required  by 
326.1.  326  4.  383  2,  and  383  3  The  annual  presort  fee  prescribed  by 
315  4  and  341  must  be  paid  in  order  to  mail  at  the  Presorted 
Priority  Mail  rates  in  Exhibit  314.2. 


3  IS  Fees  and  S«irrharfrs 

315  1  Nonstandard  Surcharge 

315  II   Application.     Fich  piece  of  First-Class  Mail  weighing  I 

ounce  or  less  ihai  exceeds  the  size  limits  in  353  1  must  pay  the 

nonsiandartl  surcharge 

315.12  Pieces  Mailed  at  the  Single-Pieee  Rates.    The  surcharge 

for  each  piece  of  nonsiandard  First-Class  Mail  ihat  is  mailed  at  the 

SI nerfe  piece  rates  in  3 !  1  is  SO  i') 

JIS  13  Presorted  Bulk  First-Class  Rates.    The  surchargn  for  eacb 

piece   of   nonstandard    First  Class   Mail    that    is   mailed  at   ih« 

Prespr'td  Firit  (  lass  and  carrier  route  rates  is  SO  1)5.  Pieces  that 

would  be  subiecT  to  a  surcharge  under  315  11  are  not  eligible  for 

any  /  IP -i- 4  or  ZJP  ■► -i  BarcoOed  rate 

3ISJ  Address  Correction  Service  Fee 

ilSlX     Manual    Corrcctiea.       The    fee    for    manual    address 

corrccrion  sen.-ice  is  5i).35  per  notice  issued, 

31S.22   Automated  Correction.     The  fee  for  automated  address 

correction  service  i-,  Vi  2u  per  nonce  issued, 

315  3  Priority  Mail  Pickap  Service  Fee.     A  fee  of  i4  50  must  be 
pa.d    ''v    "If    maier    everv    time    pickup   service   is   provided. 
regardie-*  of  the  number  of  pieces  picked  up. 
315  4  Presort  Fee     As  required  bv  34  1   the  S''5  presort  fee  must  be 
paid  betore  mailing  at  any  of  the  rates  described  in  3 13  or  314. 


320  Classification 


324  Z1P+  4  Presort  First-Class  Mail 

324  1  General 

324.11  Defbitions 

S24  1 11  National  Mailing.    A  national  mailing  may  contain  pieces 

for  aduresses  served  hy  both  automated  and  nonautomaied  postal 

faculties 

324  112  Automattd  Sift  Hading.      An   automated  site   mailing 

includes  a  qualifying  portion  in  which  all  puces  are  destined  for 

addresses  in  the  3-digit  ZIP  (ode  areas  served  by  the  automated 

posul  facilities  listed  in  Exhibit  122. h3m.  Pieces  in  the  residual 

nortion  can  include  those  destined  for  addresses  in  other  3-digit 

ZIP  Code  areas, 

324  12  Eligibility 

J2-I./2.'  Satianal Mailings  I  ndtr  36S 

a  'JiuiUfying  P  ■mm  Pieces  that  a'e  pacliaged  and  irayed  as 
required  by  it  1  and  3n"  2  are  eligible  for  the  ZIP -♦-■V  Presort  rate 
(if  they  also  meet  the  requirements  of  324.2-324  8)  or  the 
Presorted  Firsi-Ciass  rate 

b  Reiiduai  Porti.m  Pieces  in  the  residual  ponion  are  eligible 
for  the  nonpresorted  ZIP -♦-4  rate  (if  they  meet  'he  requirements  of 
324  5  -'24  ')  or  the  single-piece  First-Ciass  rates. 

324  122  Automattd  Sitt  Mailingi  L'ndtr  366 

a.  Qualifying  Portion.  Pieces  that  are  trayed  to  3-digit 
destinations  as  required  by  300  2  are  eligible  for  the  Z 1 P -*- 4  Ptwort 
rate  (if  they  meet  the  requirements  of  324,2-324  8)  or  the 
Presorted  First  Class  rate 

ft     Rendual    Ponwn       Pieces   in    the   residual   portion   (see 
3002-ii  mas  qualify  for  the  norpresorted  Z)P-t-4  rat*  (if  they 
meet    the    requirements    of    324  5-324.")    or    the    single-piece 
First  Class  rates. 
324.2  Volume  Requirements 

324  Jl  Minimum  Number  of  Pieces.  ELach  ZIP -*■<  Presort  mailing 
must  contain  at  least  5(A)  pieces. 

324.22  Eighty-Five  Pertiirt  Requireaietrt.  In  each  ZFP-K  Preson 
mailing,  at  least  H5^  of  the  total  number  of  pieces  (at  all  rates  and 
presort^  levels)  must  bear  the  correct  ZIP-»-4  code.  Remaining 
pieces  .Tiust  bear  the  correct  5-digit  ZIP  Code  A  correct  ZIP-t-4 
oarcixle  prepared  as  described  in  324,7  will  satisfy  the  requirement 
for  a  correct  ZlF-^4  code,  but  pieces  bearing  a  ZlP-*-4  barcod* 
must  also  bear  either  the  correct  numeric  5-digit  ZIP  Code  or  the 
correci  nuraenc  ZlP-i-4  code  in  the  address. 

324  J  Sue  and  Weight  Requirements 

J24JI  Card*.  To  be  eligible  for  the  ZIP->-4  Presort  rates  in 
313  42".  cards  must  meet  the  requirements  in  31 1  11  and  322. 

324J2  Matter  Other  than  Cards.  Each  piece  m  a  ZlP-t-4  Presort 
mailing  must  meet  the  following  criteria:  T««t  of  aaMIng 
3243»-d 

t.  Its  weight  must  not  exceed  2.5  ounces,  except  thai,  until 
September  ISTlWl.  the  weight  of  each  mailpiece  in  a  ZIP-t-4  or 
ZIP -♦■4  Barcoded  rate  muling  must  not  exceed  3  ounces. 
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Wa«ght  not 
axcaading  pounds 


Zona/Rata" 


1.. 
2.. 
3.. 
4.. 
5.. 
6.. 
7.. 
8.. 
9.. 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  . 

19  . 

20  . 

21  . 
22 
23 
24  . 
25 
26 
27  , 
28 
29  . 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 


45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


1,2.  is 


$2  90 

2.90 

4  10 

4  65 

5.45 

555 

570 

590 

6.10 

6.35 

675 

7  15 

750 

790 

830 

870 

9.10 

950 

990 

1030 

10-70 

11  10 

11  50 

11  90 

12,30 

12,70 

13,10 

13,50 

13  90 

1430 

14.70 

15.10 

15  50 

15  90 

16.30 

16.70 

17.10 

1745 

1785 

18-25 

18  65 
1905 
1945 

19  85 
20.25 

20  65 
21.05 

21  45 
21.85 
22.25 
2265 
23  05 
2345 
23.85 
24.25 
24.65 
2505 
25,45 
25  85 
26.25 
26.65 
27.05 
27,40 
27  80 
28.20 
28.60 
29.00 
29.40 
29.80 
30.20 


$2  90 
290 
4  10 
4  65 
545 
5,75 

6  10 
650 
700 

7  55 

8  05 
855 
910 

9  60 
1010 
10.65 

11  15 
•'  65 
1220 

12  70 
li25 
1375 
1425 

14  80 

15  30 

15  80 

16  35 
1685 

17  35 
1790 

18  40 
1895 
19,45 
19.95 

20  50 

21  00 
21.50 
2205 
2255 
23.05 

23  60 

24  10 
2460 
25.15 
25,65 

26  20 
2670 

27  20 
27  75 
28.25 
28.75 
29  30 
29  80 
30.30 
3085 
31  35 

31  90 

32  40 
32.90 
3345 
3395 

34  45 
3500 

35  50 

36  00 
36.55 

37  05 
37  55 
38,10 
3860 


$2  90 
2.90 
4  10 

4  65 

5  45 
6-10 
6.70 
7.30 
7  95 
855 
9.20 
9.80 

10  40 

11  05 

11  65 

12  30 
12.90 
1355 
14-15 
14,75 
15,40 
16.00 
16.65 
17-25 
17-90 
18-50 

19  10 
19-75 

20  35 

21  00 
21-60 
22.20 
2285 
2345 
24,10 

24  70 
2535 

25  95 
2655 
27,20 
27,80 
28.45 
29  05 
29  65 
30,30 
30.90 

31  55 

32  15 
32.80 
33.40 
34  00 
34  65 
3525 
3590 
36.50 
37  15 
37  75 
38.35 
3900 
39.60 
40.25 
40.85 
4145 
42-10 
42-70 
43  35 
43-95 
44,60 
45.20 
4580 


$290 
290 
4  10 
465 
545 
685 
755 
8.30 
9.05 
980 
1055 
11  30 
1205 
12.80 
13.55 
14.30 
1505 
15.80 
1650 
17,25 
18.00 
18.75 
19.50 
20  25 
21.00 
21,75 
22  50 
23.25 
24  00 
2475 
25.50 
2620 
26.95 
27,70 
28,45 
29.20 
29.95 
30.70 

31  45 
32.20 

32  95 
3370 
34  45 
35.15 
35.90 
36.65 
37,40 
38.15 
38.90 
39.65 
40  40 
41.15 
41.90 
4265 
43.40 
44.15 
44.85 
45.60 
46.35 
47.10 
4785 
48.60 
49.35 
50.10 
50.85 
51.60 
52.35 
53.10 
53.80 
54  55 


$2  90 
2.90 
4  10 
465 
545 
7.65 
8.50 
940 
10.25 
11,15 
12,05 
1290 
13.80 
14.65 
15.55 
16  45 
17.30 
18.20 
1905 
1995 
20.85 
21.70 
2260 
2345 
2435 
25.25 

26  10 

27  00 
2785 
28,75 
29  65 
30.50 
31  40 
32.25 
3315 
34  05 

34  90 

35  80 

36  65 
37,55 
3845 
39  30 
40.20 
41  05 
41  95 
4285 
43-70 

44  60 

45  45 

46  35 
47,25 
48  10 
49.00 
49.85 
5075 
51  65 
5250 

53  40 

54  25 

55  15 
56.05 

56  90 

57  80 
58.65 
59.55 
60.45 
61.30 
62.20 
6305 
63  95 


$2.9C' 
290 

4  1" 

465 
545 
860 
965 

10,70 
11  75 
12.80 
13,80 
1485 
1590 
1695 
1800 
1905 
20,10 
21  10 
22,15 
23  20 
24.25 

25  30 

26  35 

27  40 
28.45 
2945 

30  50 

31  55 
32-60 

33  65 

34  70 

35  75 

36  75 

37  80 

38  85 
3990 
40.95 
42  00 
4305 

44  05 

45  10 

46  15 
47,20 
48.25 
4930 
50.35 
51.35 
52,40 
5345 

54  50 

55  55 

56  60 

57  65 

58  65 
5970 

60  75 

61  80 

62  85 

63  90 

64  95 

65  95 
67  00 
6805 

69  10 

70  15 
71,20 
72.25 
73.25 
74-30 
7535 


NOTES:    1 .  The  2-pourx)  rate  is  charged  tor  matter  sent  in  a  flat  rate'  envelope  provKled  Oy  the 
Postal  Service. 

2.  Add  $4.50  tor  each  pckup  stop. 

3.  Pieces  preaaiied  m  mailings  o(  at  least  300  pieces  ar^  meeting  apptcatite  Postal 
Service  regulations  tor  presorted  Pnonty  Mail  receive  a  lO-cerW  per  piece  dtscouri 

4.  Exoaptlon:  Parcels  weighing  less  than  15  pounds  but  measurmy  more  than  84  inches 
m  length  and  girth  combined  are  chargeable  with  a  mminHjm  rate  equal  tc  that  ftx  3 
15-pound  paroel  tor  the  zone  10  which  addressed. 
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l^^walRegk^/ Vd■5•,^lo.»/W^d^legday.|Mma^y3al99^/Rule«B^aReyri■^i^■l  3»1 


•Weight  ftot 
•xoMding  pounds 


I  .  . 
2.  .. 
3... 
4.  . . 
5... 
6... 
7.  .  . 

a... 
9.  .. 

10  . . 

II  . . 

12  .  . 

13  .  . 

14  .  . 

15  .  . 
16 
17 
18 

19  . 

20  . 

21  . 
22 
23 
24 
25 
26 
27 

28  .. 

29  . 

30  .  . 

31  ^ 
32 
33 
34  . 
33  . 
36 

37  . 

38  . 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
5C 

51  . 

52  . 
53 
54 
55  . 
96  . 
S7  . 

98  . 

99  . 

60  . 

61  . 

62  . 
63 
64 
65 
66 
67 
66 
66 
70 


Zon«mat«' 


$2  80 
280 
400 
455 

5  35 
545 
560 
5  80 
600 
6.25 
665 
705 
7  40 
7  80 
820 
860 
900 
940 
980 
102O 
1060 
11  00 
11  40 
11  80 
1220 
1260 
1300 
13  40 
1380 
1420 
1460 
15.00 
15  40 

15  80 
1620 

16  60 
1700 
1735 
1775 
18  15 
18  55 

18  95 

19  35 

19  75 

20  15 
20  55 

20  95 

21  35 

21  75 

22  15 

22  55 
2295 

23  35 
2375 

24  15 
24  55 
24  95 
25.35 
25.75 

26  15 
2655 
2695 

27  30 
27,70 

28  10 
2850 
28.90 

29  30 
2970 
30.10 


ITao 

280 
400 
455 
5  35 

5  65 
600 
640 
690 
745 

7  95 

8  45 
900 
950 

1000 

10  55 

11  05 

11  55 

12  10 

12  60 

13  15 

13  65 

14  15 

14  70 

15  20 

15  70 

16  25 

16  75 

17  25 

17  80 

18  30 

18  85 

19  35 

19  85 

20  40 

20  90 

21  40 

21  95 
2245 

22  95 

23  50 
24,00 

24  50 
2505 

25  55 

26  10 

26  60 

27  10 

27  65 

28  15 

28  65 

29  20 

29  70 

30  20 

30  75 

31  25 

31  80 

32  30 

32  80 
3335 

33  85 

34  35 

34  90 

35  40 

35  90 
3645 

36  95 

37  45 

38  00 
38  50 


S 

$2  80 

2.80 

400 

4  55 

535 

6.00 

660 

720 

735 

8,«5 

9  10 

970 
1030 
10.96 

11  55 

12  20 
1280 
134S 
14  06 
14  66 
1530 
1590 
16.56 
17  15 
17  80 
18.40 
19  00 
19  66 
20.25 
20.90 

21  SO 
22.10 

22  75 

23  36 
214.00 
2».80 
25.25 
25.36 
26.46 
27  10 
77.70 
28.36 
2S.96 
2&96 
3020 
3a  80 
31  «5 
32.  OS 
3a  70 
33L30 
33.90 
34.55 

38.  t5 
3S.80 

3a40 

37  06 
3755 
38.25 
38.90 

39.  SO 
40.15 
•a  75 
4135 
42.00 
4Z60 
43  25 
4^85 
44.50 
45.10 
4570 


$2  80 
2  80 
400 

4  55 

5  35 

6  75 

7  45 
820 
896 
970 

10  45 

11  20 
11  96 
T2  70 
1346 
14  20 

14  96 

15  70 
1640 
1'  15 
179C 
18  66 
1940 
2015 

20  90 

21  96 

22  40 

23  15 

23  90 

24  96 

25  40 
28.10 

26  85 

27  90 
2a  36 
29,10 
29  85 
30.60 

31  35 

32  10 
32  88 
33.60 
J4  36 

36  06 
36.80 
38.96 

37  30 
3a06 

3a»o 

39.  S6 

40,30 
4106 
4V80 
42  96 
43.30 
44.06 
44  75 
45.50 
4a  25 
4700 
47  75 
4&50 
49.25 
50.00 
5a75 
51  50 
52.25 
53.00 
53.70 
5445 


t2.80 
280 
4  00 

4  55 

5  35 

7  55 

8  40 
930 

10  15 

11  05 
t1  96 

12  80 

13  70 

14  56 
1546 
1636 
1720 
18  10 
18  96 
1986 

20  75 

21  60 

22  50 

23  36 

24  25 
26  15 
26  00 

26  90 

27  75 

28  66 

29  56 

30  40 

31  30 
33  15 
33.06 
33  96 
M80 
3&70 

36  58 

37  45 

38  35 
3a  20 
40,10 

40  98 

41  85 

42  75 

43  8C 
44..5C 
45.36 
4&25 

47  15 

48  00 
48.90 

49  75 
5096 

51  56 

52  40 
9330 
54.15 
5506 
56.96 
9080 
57  70 
5455 
59  45 
90  35 
61. 2C 

62  10 
62.95 

63  85 


lair 

2  80 
4  00 

4  55 

5  35 

8  50 

9  55 

10  60 

11  65 
1270 
13.70 
14  75 
1580 
16.86 
1790 
1896 

20  00 

21  00 

22  05 

23  10 
2415 

25  20 

26  25 

27  30 
26  36 

29  36 

30  40 
3146 

32  50 

33  55 

34  90 
36.66 

36  66 

37  70 
36.75 

39  80 

40  85 

41  90 

42  96 

43  96 
45  00 
46.06 

47  10 

48  15 
49.20 

50  25 

51  25 
5230 
5336 
54.40 

55  45 

56  50 

57  55 
56.56 

ss.ao 

60  96 

61  70 

62  75 
6380 
54  S5 
65.86 

sago 

67  96 
6900 
70.06 
71  10 
7Z15 
73,15 
7420 
75.26 


•exMpUOR  Parceia  wexjrw^Q  less  than  1 5  pounds  Out  measunofl  mofe  tnan  84 

giftfi  comoioed  *•  ctiargeaWe  wnn  a  minimum  rate  tquai  to  mat  fof  a  1 5  pcxmc 
wNch  addfBsaed.  


mcnes  m  lengiti  and 

parcel  'Of  trie  zone  to 


Exhibit  314J,  Presorted  Priority  Mail  Bates 


324.4  Presort.  All  pieces  in  a  ZIP* 4  Presort  maitisft  Mmi  be 
presorted  either  as  required  by  365  or.  iC  all  pieces  vn  the  niaiUn« 
are  destined  for  the  3-dipt  areas  fisterf  as  automated  sins  in 
Exhibit  122.ft3m.  by  366.  An  ahiemarji^  tneiho^  of  preparation 
without  pac images  is  contained  in  Chapter  S. 

•  •••••• 

324.7  Prebarcoded  Mail  at  ZIP  +  4  Rates 
324.71  General  Requirements 

•  ••*••• 

b.  Pieces  Prepared  wUh  5-Diga  Barcodes 

(I)  General.  ItavIM^  «►>••  Ural  awifnee  t»  fm&  B^*4  PuMuit 
malllnaa  prasortad  under  36S  or  386  may  Include  ptecea  prepared 
wtth  s-Sglt  barcodee  subtacliattie  ■&%.  reeulreiem  )mlM1. 

C)  FivePigii  Barcodes  TiiMrd  Dinabrom  MaifrwrrT.  Mi^aa* 
-the  SS-percent  BP**  maulmmaM l»3IKJ2  anSs-tlfe.- <nW» Ike 
85%  reguiremenl  In  3MX' 

(3)  FiveDigil  Bare»4a  Prmted  an  btftrts.  BapCara  Th« 
8S-percent  ZIP  *  4  raawliamat  lit  9BUt  er  36ft.nbr  iM»»  -»w  MW 
requirement  In  324.2. 

324.8  Documenution.  ZIP  +  4  Presort  mailings  tlwst  he 
accompanied   by  docufflcataiiea  as  described  la  Je6t  3M.  e* 

Chapter  S.  as  applicable. 

325  ZIP-l-4  Barcode^  Mail 
325.1  General 
325.11  Description 

325.111  Dtjinirions 

a.  Naiujnal  Mailing.  A  luiioaal  rnaiLiae  .lay  centaia  pieces  far 
addresses  served  by  both  automated  ana  nonautomated  postal 
facilities. 

b.  Auiomaud  Sue  MaiSng.  An  automated  site  mailrng  incKides 
a  qualifying  portion  in  which  all  pieces  are  destined  for  addresses 
in  the  3-digit  ZIP  Cade  anas  lenwit  bj*  ttae  auaofwtert  posnl 
facilities  listed  in  Exhibit  122.h3m.  Pieces  in  the  residual  portioe 
can  include  those  destined  fet  addressn  ia  other  3-di(>«  Zif  Code 
areas. 

325.1 12  Eligibility 

a.  Nauonal  Mailings.  Pieces  in  s  ZIP  +  4  Barcode<i  national 
mailing  that  bear  the  correct  and  property  prepartrf  ZfP+4 
barcode  and  meet  the  reqmretaems  at  3i2i  ipaiifji  w  tkc  3-dlait 
ZIP  +  4  Barcoded  rate,  the  3-digit  ZIP  +  4  Barcoded  rate,  or  the 
nonpresorted  ZIP  +  4  Barcoded  rate  dependm^  imoe  ibeu 
sortation  (see  325.12).  Pieces  that  are  not  ZlP+4  barcoded  may  be 
included  in  the  mailiB^subjcctio  ihcSJ^re^uixemcM  in3ZS.X 

b.  Automated  Sue  idatknes.  Pieces  tn  a  ZU'  +  4  baecodad 
automated  site  makliaa  tliai  bear  the  carrect  and  pMmerty 
prepared  ZIP  +  4  barcode  lai.  me**  the  reqwHCMcats  e£  325 
Qualify  for  the  3-digit  ZIP +  4  Barcoded  rate  or  the  nonpresorted 
7IP  +  4  Barcoded  rate  depending  upon  their  sortation  (see 325. 131. 
Pieces  that  are  not  ZIP  +  4  barcoded  may  be  includerf  in  the 
mailing  subject  to  the  85»  reeaiieraeMiniZJ  3. 

325.12   Applicable   Rates  by   Sortation  Category  fcr  ^fatfonaf 

Mailings 

325.121  Fiyt-Digil  Sortaffew.    A  piece  in  a  ZrP+4  Baroedarf  rate 

national    mailing   that   i«  contained   in   a   5-d^   package  la 

accordance  with  364.12  can  qualify  for  any  of  the  following  rates 

based  upon  its  preparation. 

a.  FiveD.Rii  Barcoded  Rate.  A  piece  in  a  5-digit  pacliage  will 
qualify  for  the  ZIP  +  4  Barcoded  rate  if  it  hears  a  ZlP  +  4  barcode 
prepared  in  accordance  with  324  72  through  324.77.  and  325.51. 

J25./22  Thrtt-Digit  Sortation.  A  piece  in  a  ZIP  +  4  Barcoded  rate 
national  mailing  soned  in  accordance  with  364.14  U-di^i 
pacliages)  can  qualify  for  any  of  the  following  rates  based  u^oo  us 
preparation; 

a.  Three-Digit  ZtF*4  Barcoded  Rok.  A  piece  in  a  >.digit 
pacliage  will  qualify  fer  ihe3-digit  ZIP  +  4  Barcoded  rate  if  it  bears 

—        ■  'in  accortfance  wrtb  324.72  through 


a  ZIP  +  4  barcode  prepared 
324.77,  and  325.51. 


?c 


b.  ZIP+4  Presort  Rau.     A  piece  in  a  3-digit  package  will 
ualify  for  the  ZlP  +  4  Presort  rate  if  it  is  prepared  is cirher  ol  tke 

iollowing  two  ways:    Text  ot  exiatlnfl  325  122e(2)  and  (3). 

c.  Presorted  FirstClass  Rate.    Text  o»  exlatlng  325  122b. 
J25./23  Residual  Sortation.    A  piece  in  the  resufaal  partioB  of  a 
ZlP  +  4  Barcoded  rate  national  maifrng  (see  364.16)  may  qualify 
for  one  of  the  following  rates  based  on  us  preparation; 

a.  Nonpresorted  ZIP  +  4  Barcoded  Rate.  A  piece  in  the  residual 
portion  of  a  ZIP  +  4  Barcoded  rate  mailing  will  qualify  for  the 
nonpresorted  ZIP  +  4  Barcoded  rate  if  it  bears  the  correct  ZIP  +  4 


:  pepared  in  accordance  with  324  '2  ihrough  32*.77.  and 
325JL 

b.  Namcmesarted  ZIP +4  IL^t.  A  piece  in  tkc  MsiAua)  oanien 
of  a  2rP-^4  Barcoded  rate  aaiilHkC  witt  ^aM^  lor  the 
itonpcesoned  ZIP +4  nm  i(  i*  m  pKpareA  «  eniier  oi  ttie 
IbNowmc  two  ways:    Teatot  eaiailaa3M.i2aa<a)  an*  W- 

c.  SingU-Piece  Firsi-Class  Rate     Textol  exieting  325  123t> 

•  •••••• 

325.13  Applicable  Rates  by  Sortstion  Cktejorr  f"  AoloMatetf  Su 
UilM  I  OtiU) 

J25aA  ZAMa-Diftr  Serttfleic.  A  piece  in  a  ZIP +4  Barcoded  rate 
autooaaaaA  sitt  maiting  sorted  in  accordance  with  304J2  and 
364Jd  O-diM  package  in  3-dfgh  or  SCT  trays;  qualifies  for  the 
3-4igU  ZlP+4  Barcoded  rate,  the  2rtP  +  4  Pfesort  rate,  or  the 
Pteaorted  rirst-Claai  rate  based  opon  in  preparation  fsee. 
32S-I22a-c>. 

125.113  ■aihtoiif  Sortation.  A  piece  in  a  ZIP +  4  Barcoded  rave 
autooacd  site  mailing  prepared  in  acconlance  wiib  364 .>> 
^tttifies  for  the  nonprcsoned  ZJP+4  Barcoded  i-ate.  the 
■|  ZlP  +  4  rau.  w  the  futt  singje-pieot  rirst-Class  rate 
I  upee  ne  pre  para  ti(Hi  (see  323. 123a-cl. 

•  *••••• 

3SS.2  tttmimmm  Quantity.  EUch  mailing  must  consist  el  M  least 
SBQ  pieces. 

3053  eUe*#iT«  Pe»«eM  BeeMireewM.  *  •  *  *  •  in 
fti^SxaSvOH,  cnen^me-iatewnca  Iwni  3M.44>e  384^4. 

MSABe^ui  wenu  for  AB  Pteeaeto  *e  MeiHug 

•  •••••• 

aaSvM  Piaieit     Chenge  the  reterenoea  front  384.1.  3t*X  end 

3M.>f  W4ia.  384.19.  ewrfJMie.reepeeevety 

•  *••••» 

326  PriorUy  Mail 

•  •••••» 

3240.  Preparation 

fi«Jl  AMMOBS  and  Enckosurei.   Ttotofe)ii«tlno32S.2. 

326.22  Sealing.    Text  ot  exKtlng  383 

31423  hCartkiag.     PriatMy  Mart  aMSt  be  aMrlMd  as  n^tei  hv 


326.1  BaaMpnent  of  Mao.    Weptea 
«le  Prtetty  Ueil.*  <mMK  'nap  f 


^^nvpnivsv  ^•ywW'^BBwf^p^w 


Each  aiailiBg  ftum 


iPHorityMett. 
lilAji  Pceeorted  Priority  >**<* 
JMM  MWBHm  Quantity  RcquircBMats. 

LWiii  ■!  Itaii  300  qualifying  pieces. 

326.42  Marking.     Each  piece   la  the   mviuig  must  beai  the 

appropriate  rate  markJigasdescribed  ia3ft2.l. 

328.49  Preiort.     Presone*  Priority  Mail  must  be  pirsontd  as 

Mquiiad  lq(3h3. 

SZ63  Kcfcup  Service 

3XSt  Geaerat.    Pickup  service  for  single-piece  rate  Pnoruv  Mail 

is  available  at  designated  posul  facilities,  subject  to  the  conditions 

in  this  section.  Pickup  service   is  not  available  for  PresortecT 

Priority  Mail. 

326  J2  Pee 

3H32I  GenrmI  Terms.    The  fee  prescribed  \n  315  3  must  be  paid 

by  the  eiailci  every  ume  oichwp  service  u>  pruvided.  (eg^rditM  at 

the  iiiilii  I  ti  pieces  piciad  up.  Oaly  on*  fee  wU  he  charged  if 

Expresi  Uaii  or  pared  post  is  al^  picked  apat  the  saaieiuiic. 

336J2Z  Enyaon.  The  fae  w\h  aet  hr  ehargerf  whca  Exprese 
Mail.  PriarMy  Mail,  or  parcel  poM  «  coUccwd  deriag  a  *tU«ry 
stop  oi  duriog  a  scheduled  stop  naadc  w  coMcci  ether  natl  net 
subject  10  a  pickup  fee. 

33iJ23  Utthod  of  famuM.  The  fee  nwtm  be  paid  by  meter. 
prccanceled.  or  adbesww  steeipe  affixed  to  F«rm  5541,  Ex^-ess 
Mail  Service  Pickup  Siaumeru.  (A»  the  top  c/  side  A,  check 
"Other"  and  write  ""Prionty  Mail  pickup  Ice,"  complete  the  Woclu 
identifying  the  mailer  aad  the  date  of  mailing,  and  af&x  the 
pomge  ta  iIm  bottom  of  the  Cotm  under  Tommcus.'*) 
326.53  Posugc.  TIm  naatier  eMMl  affix  riie  Ml  leeBved  inauge 
laaBBhenilpKce  being  picked  up.  UsetW  prcunceled  aad  ineier 
saana  mm\  he  as  provided  bv  143  and  l+J.  tespecuwly  Pieces 
paid  bjpermh  imprint  cannot  baaiailed  i^sirm  pickup  service. 
326  J4  Other  Mail.  As  a  ser^«e  ta  die  muter,  the  Poetal  Sendee 
will  concurrently  cottca  iacidretal  aneuats  ol  ochcr  h»4W 
prepaid,  posuge  afFieed,  feS-iaac  mait  »hen  ^icliieg  up  mail  «»r 
which  pickup  service  iipro«ide*tEapes»  Mail.  Pnoeity  Maii.  and 
parcel  post).  Presort.  bo«.e»  tttaati  taae  nMil.  trnttay  matt  powl 
by  permit  imprint  must  be  deposited  at  the  serung  postal  fac;    •> 
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JJiSS  On-Call  Pickup  Strrlct 

3MJfl    *h»n    AraiUbli.      On-ci!l    pickup    lervice    may    be 

requested  during  (lt«  regular  businen  hour*  of  the  lerving  pojial 

bcility  The  pickup  wilfbe  m»de  wiihin  2  hourj  after  the  request 

unle»  requested  less  thin  2  hours  before  the  end  of  any  business 

day.  Such  pickups  may  be  deferred  until  the  next  day  when 

service  is  available. 

J2tJS2  Wktn  Availabh.    On-call  pickup  lervice  is  available  only 

•t  post  offices  with  city  delivery  (see  Publication  65.  Naaonal 

PivtDigu  ZIP  Code  and  Post  Office  Dinctory). 

32iJSJ  Ca>tctlUti»H.     The  pickup  fee  is  waived  for  a  pickup 

canceled    by   the   customer    if   the    reouested    pickup   is   not 

performed.  The  Postal  Service  may  refuse  to  provide  on-call 

pickup    service    when    weather    or    road    conditions.    taciUty 

emergencies  at  mailer  or  postal  premises,  unforeseen  personnel  or 

vehicle    shortages,    or   other   exceptional    siiuaiions    make    it 

impoKible  or  unsafe  to  provide  pickup  service. 

32iJS4  VoluKu.    When  calling  for  a  pickup,  the  mailer  must 

advise  the  servini  posul  facility  of  the  volume  of  mail  to  be  picked 

up.  The  Postal  Service  reserves  the  right  to  defer  ptckup,  or  to 

make  multiple  pickups  at  no  additional  charge  to  the  mailer. 

when  the  volume  to  be  picked  up  exceeds  available  vehicle 

capacity. 

3MJ6  Scheduled  Pickup  Servict 

32iMI    Whtn  Availail*.      Scheduled   pickup  service   may   be 

requested  during  the  regular  business  hours  of  the  serving  postal 

facility.  Scheduled  pickup  service  will  begin  the  next  day  when 

service  Is  available  and  continue  uniil  canceled  by  the  mailer. 

326JU  Whtn  A*«ila^lt.    Scheduled  pickup  service  is  available  at 

post  offices  with  city  delivery  (see   Publication  65.    Naaonal 

FivtDtgu  ZIP  Code  and  Post  Office  Dirtctorv).  and  at  other  post 

offices  where  the  mailer's  address  u  along  the  line  of  travel  of  a 

rural  or  highway  contract  route. 

UtMi  Senie*  Atmmtnt.    Mailers  who  desire  scheduled  pickup 

service  must  enter  into  a  service  agreement  with  the  Postal 

Service,  specifying  the  time,  place,  day  or  date,  and  frequency  of 

service,  and  the  approximate  volume  per  pickup.  (Form  5631. 

Express  Mali  Strvtce  Agnemeni.  may  be  adapted  for  this  use  ) 

Mailers  will  be  charged  the  pickup  lee  for  a  Kheduled  pickup 

regardless  of  volume  collected. 

i26J64  CanetllalioH  and  Ckangtt  in  Volume     The  mailer  must 

notify  the  serving  post  office  at  least  24  hour*  in  advance  of  the 

scheduled  pickup  if  the  pickup  is  not  needed  (canceled)  or  if  the 

volume  of  mail  to  be  picked  up  exceeds  the  amount  speciTied  in 

the  service  agreement  by  more  than  2t)%  Mailers  are  not  charged 

the  pickup  fee  for  a  scheduled  pickup  that  is  canceled  as  required. 

Mailen  who  do  not  notify  the  serving  post  office  of  exceptional 

volume  will  be  charged  the  pickup  fee  for  rach  additional  inp 

required. 

326J6S    Valume.      There    are    no    minimum    or    maximum 

limiutions  on  the  number  of  pieces  that  can  be  mailed  using 

pickup  service.  However,  the  Postal  Service  reserves  the  right  to 

defer  pickup  or  to  ouke  multiple  pickups  at  no  additional  cnaree 

to  the  mailer  when  the  volume  to  be  picked  up  exceeds  available 

vehicle   capacity,   and   to  establish    plant    load   service   where 

warranted  Mscd  on  mailer  volume. 

J26J66  ChMnges  in  Sertiee 

«.  By  ih*  UaUtr.  Scheduled  pickup  service  (the  service 
agreement)  may  be  changed  by  the  mailer  effective  5  business  days 
from  the  receipt  of  the  mailer  $  written  notice  to  the  serving 
posul  facility. 

h.  By  til*  Posul  Servue.  Scheduled  pickup  service  (the  service 
agreement)  may  be  changed  by  the  Postal  Service  effective  5  days 
from  the  mailer's  receipt  of  written  notice  from  the  serving  post 
office.  The  mailer  may  appeal  this  notice  as  provided  by  133,  but 
must  pay  all  pickup  fees  chargeable  during  the  appeal  period. 

c.  Durupaons  in  Sennce.  The  Postal  Service  may  suspend 
scheduled  pickup  service  when  weather  or  road  conditions, 
bcility  emergeocics  at  mailer  or  posul  premises,  unforeseen 
penonnci  or  vehicle  shoruges,  or  other  eicepiional  situations 
make  it  impossible  or  unsafe  lo  provide  pickup  service. 

J2tM7  TermiiMitn  afS*ryict 

«.  By  ih*  MaiUr.  Scheduled  pickup  service  will  be  terminated 
within  24  hours  of  receipt  of  ine  mailer's  written  notice  to  the 
serving  posul  fecility.  The  mailer  will  be  liable  Cor  fees  for  pickup 
service  provided  prior  to  termination  of  service. 

b.  By  ike  Postal  Sernce.  The  Postal  Service  may  terminate 
pickup  service  effective  24  hours  from  the  mailer's  receipt  of 
written  notice  from  the  serving  post  office.  Termination  must  be 
based  on  the  ituiler's  failure  to  pay  postage  and  fees  or  to  meet  the 
requirements  that  apply  to  pickup  service  or  mailing  at  Priority 
Mail  rates.  The  nuiler  may  appeal  this  notice  as  provided  by  133, 
but  must  pay  all  pickup  fees  chargeable  during  the  appeal  period. 


)26J7  Prcftaration  Requfrrments 

i2iJ7l  Priority  Mail  Pieces.     Each  piece  of  Priority  Mail  must 

meet  the  applicable  eligibility  and  preparation  requirements  in 

326.1.361.3.  and  3fi2.1. 

J2iJ72  Drop  Shipment.    Material  prepared  for  Priority  Mail  Drop 

Shipment  must  meet  the  requirements  in  136  9. 

S26S7}  Refusal.     The  Postal  Service  may  refuse  to  pick   up 

Priority  Mail  not  prepared  as  required  by  this  section. 

JTT  Nonpresorted  ZIP +  4  Mail 

327.1  Minimum  Quantity.     Each  mailing  must  conuin  at  least 

2S0  pieces. 

327J  Eighty-Fire  Percent  Requirement.     In  each  nonpresorted 

ZlP  +  4  mailing,  at  least  85%  of  the  total  number  of  pieces  (at  all 

rates)  must  bear  the  correct  ZIP  +  4  code.  Remaininj  pieces  must 

bear  the  correct  5-digit  ZIP  Code.  A  correct  ZlP  +  4  barcode 

prepared  as  described  in  324.7  will  satisfy  the  requirement  for  a 

correct  ZIP+4  code,  but  pieces  bearing  a  ZIP+4  barcode  must  also 

bear  either  the  correct  numeric  5-digit  ZIP  Code  or  the  correct 

numeric  ZIP-«-4  code  in  the  address. 

327  J  Physical  Characteristics 

327JI  Siie  and  Weight  Requirements.    Each  piece  in  the  mailing 

must  meet  the  siie  and  weight  criteria  in  324.3. 

327  J2  Barcode  Clear  Zone.  Each  piece  in  the  mailing  must  meet 
the  barcode  clear  lone  requirements  in  324.J. 

327 J3  OCR  Readability.  Each  piece  in  the  mailing  must  meet 
the  OCR  readability  requiremenis  in  324.6. 

327.4  Preparation 

327.41  Addressing.  Each  piece  in  the  mailing  must  be  addressed 
as  required  by  361  5. 

327.42  Marking.  Each  piece  ia  the  mailing  must  be  marked  as 
required  by  362  4 

327.43  Traying.  Each  piece  in  the  mailing  must  be  trayed  in 
accordance  with  36rt.  1 . 

327.5  Documentation.  Mailings  containing  5-digit  ZIP  Coded 
pieces  must  be  accompanied  by  documentation  as  required  in 
368.12 

328  Nonpresorted  ZIP  ■••4  Barcoded  Mall 

32*1  Minimum  Quantity     Each  mailing  must  contain  at  least 

250  pieces. 

328J  Eighty-Fire  Percent  Requirement.     In  each  nonpresorted 

ZIP  +  4  Barcoded  mailing,  at  least  85%  of  the  total  number  of 

pieces  (at  all  rates)  must  bear  the  correct  ZIP  +  4  barcode.  Each 

piece  must  also  bear  either  the  correct  numeric  ZlP  +  4  code  or 

the  correct  numeric  S-digit  ZIP  Code.  Pieces  that  do  not  bear  the 

correct  ZlP  +  4  barcode  or  ZIP-f4  code  must  be  claimed  at  the 

single-piece  rate 

32S-}  Physical  Characteristics 

328JI  Siie  and  Weight  Requirements.    Each  piece  in  the  mailing 

must  meet  the  siie  and  weight  criteria  in  324.4. 

328 J2  Barcode  ReoulremenU.    ZIP +  4  barcodes  must  meet  the 

requirements  of  325.51.  5-digit  barcodes  are  permitted  subject  to 

the  85%  requirement  in  328.2.  5-digit  barcodes  must  be  prepared 

in  accordance  with  325.52. 

328J3  OCR  Readability  Requirements.    None. 

328.4  Preparation 

328.41  Addressing.    Each  piece  in  the  mailing  must  be  addressed 

as  required  by  361.6. 

32842  Marking     Each  piece  io  the  mailing  must  be  marked  as 

required  by  3627. 

328.43  Traying  RequlremcnU.    Each  piece  in  the  mailing  must  be 

trayed  in  accordance  with  368.2. 

325.5  Documcnutioii  Requlrcoients.  Mailings  conuining  pieces 
prepared  without  ZIP**  barcodes  must  be  separated  or 
accompanietl  by  documentation  as  described  in  368.223. 


340  Authorizations  and  Pci^its 


341  Annual  Presort  Fee 
In  (he  flret  sentence,  r*p(ace  'terOHte  1 
-VdtgM  ZIP  *  4  Barcoded.  5-digK  BP  *  4 
Pnorfty  Mall  rata*.' 


and«r  ZIP* 4  Barcodad  latas'  aMh 

Barcodad.  andur  Praeoftad 


360  Preparation  Rc^air•^M«ft 

361  Addressing 


361JZIP  +  4Fir$t-Clajs  Mail.  The  address  of  at  least  85 "56  a/ tke 
pieces  in  nonpresorted  ZlP  +  4  mailings  and  in  ZiP  +  4  Presort 
mailings  must  contain  a  correct  ZlP+4  code.  Pieces  that  d»  not 
bear  the  correct  ZfP-*-4  code  must  bear  the  correct  5-di^t  ZIP 
Code. 


362  Marking  Requirements 
362.1  Priority  Mail 

362.11  Single-Piece  Rate  Priority  Mail.  The  word* "Priority"  or 
"Priority  Mail"  must  be  placed  prominently  on  the  address  side  of 
each  piece  of  single-piece  ia«e  Priwrrry  Mail(see362.13). 

362.12  Presorted  Prioritj  tUU 

362.121  Content  Each  pMca  in  a  Pmorad  Pnanty  Mail  raaitiac 
must  be  marked  "?nartty.*  "Priority  Mail."  or  "Presortei 
Priority  Mail." 

362.122  Method  and  Loeathn.  The  markings  must  be  printed  or 
otherwise  identified  eirher  as  part  of.  or  rmmectiately  afljacerr  w. 
ihe  permit  imprint,  meter  stamp,  or  precanceled  stamp  One  of 
the  markings  may  be  locaM^  itt  tiMe adoress  area eidMr  on  rlw  line 
immediately  above  the  address  or,  preferably,  two  lines  above  tiia 
address.  If  ihe  marking  is  located  in  the  addrrss  area,  tto  iMher 
information  may  appear  oa  ihe  lineconULning  the  rate  isarkiog 
information  except  for  the  carrier  route  information. 

362.13  Use  of  Priority  Mail  Identifiers.  In  order  to  permit  easy 
recognition  of  Priority  MaU  pieces  in  the  mailsircaot,  cuMomcrs 
are  urged  lo  use  Priority  Mail  eovelopes  and  ideatificaaion 
stickers. 


362.7  Nonpresorted  ZlP-*-4  Barcoded  Mail 

362.71  Content.  Each  piecf  rn  a  nonprevjrted  ZIP**  Barcoded 
mailing  must  be  marked  "Firsr-Class."  In  addtrion,  mailers  are 
encouraged,  but  not  required,  to  mark  each  piece  in  the  mailing 
"ZIP +  4  Barcoded." 

362.72  Method  and  Location.  The  markings  must  be  printed  or 
rubber-stamped  either  aa  pan  of.  or  innaaiiaieiy  aijacna  to,  me 
permit  imprint,  meter  sump,  or  precanceiet  si^mp.  One  of  ifac 
markings  may  be  located  in  the  address  area  ciihei  on  the  line 
immediately  above  the  address  or.  preierably.  two  lines  above  the 
address.  If  the  marking  is  tocaied  in  the  address  area,  no  athe> 
information  may  appear  ea  the  line  conuioing  the  rate  marking 
information  except  for  the  carrier  route  information. 

Exeaptlon:  A  mailer  authorzetf  to  mail  letter- size  pieces  urxJar  *• 
Manifest  Mailing  System  (MMS)  m  1457  must  place  tna  rate 
category  identification  marking  in  a  keyline  as  descntjed  m  T43.74?. 


363  Preparation  Requirements  for  Presorted  Priarity  Maif 
363.1  Presort  Requiruaitiili  he  Letters  and  Flatt 
363.11  Packaging  RequiremenU 

363.111  General.    EacJ)  lelier-  or  flat-siie  piece  in  the  qtiaHfying 

portion  of  a  Presorted  Priority  Mail  mailing  must  be  presorted  and 
packaged  as  required  by  363.U2-363.ll5.  Rubber  bands  musi  be 
used  in  securing  packages  unless  the  size  of  the  package  makes 
their  use  unsafe. 

363.1 12  Fiye-Digit  Padtaps.  When  there  are  6  or  more  addressed 
pieces  for  the  same  S-digit  ZfP  Code  destLaauoa,  (hey  must  be 
Uced  and  secured  together  as  a  5-digit  package.  Packages 
containing  fewer  than  6 pieces  must  not  be  prepared.  A  red  label 
D  must  be  affixed  to  the  lower  left  corner  ofthe  address  side  of  the 
top  piece  in  each  packMt.  or  the  optional  eridorsement  (-package 
label)  line  described  in  5»4  for  5-digir  packages  must  be  placed  on 
each  piece. 

363.113  Three-Digit  Packages.  Af^er  alf  possiWe  5-digit  packages 
have  been  prepared,  if  there  are  6  or  more  addressed  pieces 
remaining  lor  the  same  3-^git  ZIP  Cade  area,  they  must  be 
secured  together  as  a  3-digrt  |«ckage.  Packages  cvntaining  frwer 
than  6  pieces  must  not  be  prepared.  A  green  l-abel  3  must  be 
affixed  to  the  lower  left  cainci  of  the  address  side  oi  (tee  top  piece 
in  each  package,  or  thcepuoiul  eadorseiacnt  (packagt  label)  lira 
described  in  3M  for  3-digit  packages  must  be  placed  en  eacit  pieca. 

363.114  SCF  Packages.  Ahei  all  possible  S-dipt  and  }-dtgK 
packages  have  been  pKpaied,  if  there  are  6  sr  more  addrcsaei 
pieces  remaining  for  one  of  the  SCFs  listed  in  Exhibit  t22.b3(t. 
they  must  be  secured  together  as  an  SCF  package.  Packages 
containing  fewer  than  6  pieces  must  not  be  prepared.  Pieces 


within  each  package  musr  be  for  the  same  znrre  or  etigifaJe  for  a 
raw  flat  dae»  not  vary  by  zone.  A  green  Label  3  must  be  afflacd  ta 
fell  corner  of  the  address  side  of  the  top  piece  in  each 


pntkaar  •r  the  optional  endorsement  (package  label)  line 
descnbed  m  3M  for  SCF  packages  mnsr  be  pfaiced  on  each  piece. 

MIJIS  BesUhtal  Pitts.  Pieces  that  canaai  be  pacJiag^  as 
re^uircd  by  3*3  112-3*3.  lU  are  residual  pieces.  Residual  ptcses 
■Dust  ba  packaged  in  groups  of  25  pieces,  identifiad  wuk  a  taciag 
slip  carryiQ|  ibe  number  of  pieces  in  the  package  and  the  words 
"ReiirfuA  Preces,"  and  sacked  separately  from  qualifying  mail  as 
pnjvided'fcy363  125. 

363.12  Sacking  Requiremeau 

363.121  General.    The  packaees  frtpant  as  requiirt  by  3ft3  K 

nasi  tar  sarke* as  required  by  363.122-363.125. 

343.122  Fite4iigit  Sacks.  When  there  are  at  least  15  pounds  of 
mail  packaged  for  the  same  Sdifit  ZIP  Code  (fesnnanon.  the 
packages  must  be  placed  in  a  5-#ipt  sack  Sacks  coatainrng  fewer 
than  r5  poumls  of  mail  may  be  prepared  if  there  is  at  least  one 
pactase  of  6  pieces  in  each  sack.  5-c!ig'.i  sacks  must  be  labeled  m 
the  following  manner 

Lhw  1      Crty.  two-iettei  state  abtvevtation  and  5-digit  2iP  Code. 
boa  2:     T*ia  weds  " PRtOWrr  mail,'  toWoMua  tjy  ifio 

processing  caieoory  (Lt!  ItHS  Of  PLATS) 
ton  3-     City  and  two-tetter  state  etiOreviaiK>n  ai  the  post  ott'ce 

0*  (nailing 

M9./73  Tkrrt-Digii  Sack*.  Aitet  ail  pcssibic  5-digii  saciis  have 
bee*  pfcparcd.  if  iherc  ace  at  least  15  pounds  of  maU  ior  the  same 
3-d«git  ZIP  Code  area,  ihe  packages  must  be  placed  m  a  3-di|iii 
'Mck.  Sacks  containing  fewer  than  15  piiund*  of  mail  may  oe 
provided  if  there  (s  ai  least  one  package  of  6  pieces  in  each  sack. 
3-dipt  saciis  must  be  labeled  in  the  following  macner: 
a.    tniqueS-Digit  ZIP  Code  Prefixes 


bHe  t      CKy  iwo-iettei  stala  ■btveviaiion  and  uruoua  3-d)o>t 

pnii*  as  sftown  m  Exhibit  rz 
Une  2-     Tha  words  '  PRkdwity  mail  ■  ioiio*eo  ! 

Line  3 


he 


ante  as  shown  in  Exhibit  rzr  836 

Tha  words  ■  PRKDWITY  MAIL  ■  lolloweO  by  t' 

i>oceosing  category  (LETTERS  oi  PLA'S' 

City  and  two-ieitai  sbtiravtation  at  the  peal  on>c8  ol 

mailing 

6.    Other  3-Digli  ZIP  Code  Prcfiaes 

Line  I       Meme  ol  SCF  ami  two-letter  slalP  aOtjfevi3tion  ol  the 
SCf  followed  b»  t)»e  3-*gu  ZIP  CoOe  craitr  o>  the 
pieces  in  ina  sac*  taaa  ExDibii  1 22  e3c  ere  lor  m« 


name  ol  tha  SCF  avnio  tta  >-<»gti  ZV  Cooe  area 

»V7>  MAIL,-  loiowae  tw  I 
processing  category  (LETTERS  oi  FlA'S) 


Ur»2       Tha  words  'PHOWT*  MAIL,'  toiiowae  by  iwe 


Una  3:      Oty  and  two-letiei  state  abbreviaiion  ol  the  post  office 
of  mailing 

3t^U4  SCF  Sacks.  After  preparing  all  possible  5-digif  and  3-dtgU 
sacks,  if  there  are  at  least  IS  pounds  a(  mail  cither  for  the  same 
zone  or  eiigiblefor  a  rate  that  does  noi  vary  by  zone,  and  thai  mail 
is  all  for  the  same  SCF  service  area,  the  packages  must  be  placed  in 
an  SCF  sack.  Sacks  containing  fewer  than  15  pounds  of  mail  may 
be  mepered  if  there  is  »i  least  one  package  of  6  pieces  in  each  sack. 
SCF  sacks  must  be  labeled  in  the  following  manner 

Liael:      Ledars  "SCF"  (Wtowadby  t»»»  name  of  tl^e  SCF  Ika 

twa-tettsf  amt  sMteMstion  ol  ttw  9CF  and  i*—  3-a'Kr* 

ZIP  Code  prelix  lo«  the  SCF  as  shown  m  Exhibit 

122.63d 
Line  2-      The  words  "PRIORrTY  MAIL  '  loltowed  by  the 

[FOCBSSing  category  ILETTEBS  or  PLATS» 
Lina  3.:      City  arxl  two-tetter  state  st>brev>alion  ol  the  post  ottice 

0>  mailing 

3^3J2i  Itesiibml.  The  packages  of  residual  pieces  prepared  as 
•fHUfT^  by  3<k3.1 15  must  be  sacked  according  lo  zone  if  pan  of  a 
mailing  of  ideiuical-weight  pieces  prepared  with  permit  imprints. 
or  parrofa  maiJing  of  idenucal-weight  metered  mail  irt  which  the 
entire  mailing  is  metered  ai  the  Preserved  Pnonty  Mail  rates. 
Sacks  of  residual  mail  laust  be  sacked  seperaiely  from  the 
quafifyrng  mail  sacked  as  required  by  363  125-3*3.  U4.  Sacks  o» 
residual  mail  must  be  labeled  as  Eoilows. 

Una  1       Wort  "RESIDUAL,"  CollowBd  by  the  tone  it  the  zone  is 

reouireOi    

Line  3      The  words  T>RlORrrY  ktWL  "  followed  tn  the 

pnjcassing  category  (LETTERS  OR  FLATSi 
\jm3i     Cay  end  i»«Han»  iwa  ■btimiatniw  et  ttm  oow  otOca 
ol  mailing 

36X2  Pretact  RequiiiawiiU  fer  Parceta 
363.21  PMoffiag  Reqairements.    None. 

3f3J2  Saekliig  RequiremenU.  Parcels  must  be  sacked  in 
accordance  with  the  following  reqotremerus.  Boik  ma(h»i>3t>le 
and  M>ninachinable  parcels  may  be  placed  in  the  saoie  sack. 
3t3J3t  fHr-Wjif  Sacks.  When  there  are  ai  least  6  addressfd 
pieces  for  the  same  5-diaii  ZIP  Code  destmatton.  the  pieces  mu« 
Be  placed  its  a  5-digit  sack.'Saclu  cooiatning  fewer  tkanb  pieces  oi 
mail  must  not  be  prepared.  S-digM  sacka  nausi  be  labeled  m  k*c 
following  manner: 


3854 
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Federal  ftegster  /  Vol.  56.  No.  20  /  Wednesday,  January  30. 1991  /  Rules  and  Regulations  3655 


una  t      Oiy.  twtHtnw  MM*  Mt»*Kaaon.  and  S-*grt  Z*  Co<J» 

una  2       PBtoRTTT  MML  •  PARCELS  

Una )     CMvM^imHanw  mm aaocawation  o>  ma  poai  oHica 

M3J22  rkr*«-INf4t  S«cto.  After  all  possiWa  J-digil  tacks  h«v« 
been  prtparad.  if  ihert  arc  at  least  6  pieces  r«iTuinm(  for  the  same 
J-4i(«  ZIP  Code  area,  ihey  rnusi  ba  placed  in  a  J-difit  sack  Sacks 
cvnuinint  frwer  than  6  pieces  must  not  be  prepared.  3Hti(ii  sacks 
must  be  lascled  in  the  foTlowini  manner 

a.  Unique  }-Digil  ZIP  Code  Prefixes 

Una*      CHy.  fu  latter  wata  abbraxiation.  and  uwqua  i-digrt 
prafki  at  theon  m  EitfuM  122  630 

Una  t    mionmr  mal  -  parcels 
Una  i      CMY  and  t«o-tanaf  aMnwiation  o<  ttw  poai  otica  ol 
wiaam^ 

b.  Other  3-Digit  ZIP  Code  Prefixes 

Una  1      Name  Ol  XF  ma  two^ana>  itata  abbiaviaiion  o(  the 
SCF,  toaoaad  by  iXa  l-digN  ZIP  Coda  pratn  o(  (ha 
pwcM  «« (ha  aack  (aaa  EiMbit  122  S3c  or  d  i(x  (tie 
name  of  itia  SCF  aarving  (ha  3-digA  ZIP  Coda  area. 
Una  t      P««0MTV  MAN.  -  PARCELS 
Una  }     Oiy  and  t«a-ianar  aiaia  abbr*y<ation  o«  (ha  poM  oMica 
of  maAng. 
MJ2J  SCF  Soekt.     After  all  pcwiblc  S-di(i(  and  )-digit  sackt 
have  been  prepared,  if  (here  arc  at  least  6  pieces  remaining  either 
for  (he  same  tone  or  eligible  for  a  rate  thai  does  not  vary  by  zone. 
and  ihose  pieces  are  all  for  the  same  SCF  service  area,  they  must 
be  placed  in  an  SCF  tack   Sacks  containing  (ewer  than  6  pieces 
mus(  no(  be  prepared.  SCF  sacks  must  be  labeled  in  the  following 
manner 

Lme  1       Lattan  "SCF"  Wtowad  by  lt»a  name  o«  (ha  SCF.  (ha 

two-Wtar  siala  abbiawatwn  of  (ha  SCF.  and  (ha  3-d<gH 
Z>>  Coda  praMi  lof  (ha  SCF  a«  shown  m  EjtfittK 
122  83d 

Lma  2      PmOfVTT  MAL  -  PARCELS 

una  i     Ciiy  and  fo  latiar  Haia  Mibrvviation  of  (ha  poc(  offica 
of  ina*nq. 

3i^J24  Knidrn*!  Mitn 

«.  Dtfinitioii.  Residual  mail  is  those  pieces  thai  cannot  be 
placed  in  a  sack  of  6  or  more  pieces  as  required  by  363.22 1-36J.22J. 

6.  PrrparaiKMi.  Residual  mail  mutt  be  tacked  separately  from 
qualifying  mail.  In  addition,  residual  mail  must  be  sacked 
acconling  to  zona  if  part  of  a  mailing  of  identical-weight  pieces 
prepared  with  permit  imprinis.  or  pan  of  a  mailing  of 
identical-weight  metered  mail  in  which  the  entire  mailing  is 
metered  at  the  Presoned  Priority  Mail  rates.  Sacks  of  residual 
mail  must  be  labeled  as  follows: 

Una  I       Word 'RESOtJAL- (tolowod  by  the  oma  If  the  rana  • 
raquvad) 

Urw  2      PRCRnV  MAL  -  PARCa.S 

Una  3      Otty  and  nio-iattar  Mala  aObravianon  ol  (ha  post  o<*ica 
of  ma^v 

M3J  Phyakal  Raqalremcats  for  Sacks 

M3JI    MaximuiB    Weigkt.      The    (oial    wcigh(    of   any    tack 

(including  the  wcigh(  of  the  tack)  must  not  exceed  70  pounds. 

3tySl  Calar  and  Si».    Orange  sacks  must  be  used  for  Presorted 

Phoh(v  Mail.  It  is  recommended  that  No.  2  tacks  provided  by  the 

Postal  Service  be  used. 

3«)J3SackLabeb 

J6JJ31  Color.    Sack  labels  must  be  white  or  maniUt 

MJJ.USiz( 

a.  Length  (Panliel  lo  tht  Prmung)  Minimum.  3-5/16  inches, 
maximum.  3-3/8  inches. 

b.  Htigkt  (Ptrptndicular  to  tilt  Pnntuig)  Minimum  lS/l6of  an 
inch,  maximum  31/32  of  an  inch. 

JCJJJJ  MetJM  cf  frtpantloH.  The  Postal  Service  prefers 
machine-printed  labels  to  ensure  legibility,  although  legible 
hand-phntad  labels  are  acccpuble.  Illegible  labels  art 
unaccepubla.  Machine-printed  labels  may  be  ordered  from  the 
Postal  Service. 

MJJM  TrmUiHi  Ztrvt.  Two  zeros  may  folio*.  3-digi(  prefixes  on 
tack  labels. 

M3J3S  AtkrtfiatUia.  The  destination  and  office  of  mailing  lines 
may  coataia  abbrtviatad  information  if  tuch  abbreviations  are 
(how  showa  in  Publicaiioo  63.  Nauotui  Fiot-DiM  ZIP  C<xit  and 
Pou  Office  Dirtctory.  The  following  authorized  aobreviaiioos  may 
be  used  oa  the  contents  line  of  sack  labels. 

Ladgr* LTRS 

FlaM PUTS 

PnorHy  KM PRtCRrTY 

MJJM  Lbu  I.  Line  I.  the  destinatioo  line,  must  be  the  first 
visible  Una  on  the  labeL  h  must  be  completely  visible  and  legible 
when  placed  in  the  label  holder  or  otherwise  affixed  for  use  To 
•>nsui«  this,  the  Postal  Service  recommends  that  the  top  line  is  no 


lessihan  LUI  125)  inch  below  the  lop  of  the  label  when  (he  label  is 

cut  and  prepared  for  use.  The  desiination  line  must  conuin  only 

(he  informatiofl  descriM  in  363  12  and  363.22. 

J63.JJ7  Lint  2.     Line  2,  the  conientt  line,  must  be  (he  second 

visible   line  on   the  label  and   mutt  contain   the   information 

described  in  363  12  or  363.22 

MJJM  Lint  i.     Line  3,  the  office  of  mailing  line,  mutt  be 

prepared  as  described  in  363  12  and  363.22. 

36JJJ9  Extrantout   Information.      Extraneous   information    it 

prohibited  from  the  destination  and  contents  lines.  The  mailer 

may  place  it  else*  here  as  provided  by  441.323a  and  441.323d-f 


364  ZIP  >  4  Barcoded  Flrst-CUaa  Mail 

364.1  National  Mailints  -  Presort  RequiremenU 

364.11  General.  ZIP-i-4  Barcoded  rate  national  mallinp  (as 
defined  in  325. 1  Ha),  claimed  at  the  rates  described  in  325. 12.  mus( 
be  packaged  and  irayed  in  accordance  with  364.11-364.16  or 
364  U-364  16.  IS  applicable  Mailen  must  prepare  mailings  as 
required  by  364.12  and  364  13only  if  the  5-di(:it  ZIP  +  4  Barcoded 
rate  is  claimed  for  the  corresponding  mail.  If  tnat  rate  is  not  being 
claimed,  tortaiion  can  begin  with  the  requirements  of  364.14.  An 
optional  method  of  preparation  (unpackaged  mail  in  irayi  that  are 
at  least  34  Full)  it  described  in  Chapter  5. 

364.12  Five-Digit  ZIP ••■4  Barcoded  Rate  Packaging  RequiremenU 
364.121  Gtniral  When  there  are  10  or  more  pieces  in  a  ZlP  +  4 
Barcoded  rate  national  mailing  that  are  addressed  to  the  same 
5-digii  ZIP  Code,  ihote  pieces  must  be  prepared  in  a  5-digit 
package  to  that  dettination.  Those  packages  must  then  be  trayed 
in  accordance  with  364  13. 

JM./22  Paekaft  Prtparation.     Pieces  must  be  Eaced  in  the  tame 

direction  and  either  secured  with  one  or  two  rubber  bandt  as 

prescribed    in    367  112  or  separated    by   visible   index  ubs  or 

separator  cards  to  delineate  each  package.  A  package  must  not  be 

more  than  4  inches  thick. 

}64.nS  Paekaft  Labti     A  red  Label  D  mutt  be  affixed  to  (he 

lower  left  corner  of  (he  address  tide  of  the  (op  piece  in  the 

package 

M4.I24  Patkatts  in  Trayt.     Pieces  in  5-digit  (rays  need  not  be 

prepared  in  packaget. 

364  13  FIve-Oigit  ZIP-f  4  Barcoded  RatcTraying  RequiremenU 

364.131  Gtntrai     Package!  prepared  as  required  by  364  12  must 

be  (rayed  as  specified  in  364. 132-364  136.  Pieces  (hat  are  packaged 

under  364  12  and  packaged  as  prescribed  by  364.132-364.134  may 

qualify  for  the  5-digi(  ZIP •♦■4  Barcoded  rate  if  they  also  bear  the 

correct  ZIP*  4  barcode  and  meet  all  other  reouirementsof  325.  or 

for  the  ZlP-»-4  Presort  or  Presorted  Firtt-Class  rates.  Pieces  in 

packages  trayed  as  prescribed  in  364.135-364.136  may  qualify  for 

the  Presorted  First -Class  rate. 

J64/J2fi»#-Diflfrray».   Taxi  o««K»attno  384.121. 

364  133  Cni^t  3-Ditit  Trays.    Text  o(  •dattng  3e4.122. 

364.734  SCf  Trayt.  Text  of  axl«tlT>g  364  123;  chaoge  the  rtfattce 
-384  121  aod  384  12rto  "384  132  and  384.133.' 

364.735  A/X:  Trayt  Taxi  of  axiethM  384  124;  change  the  referwKe 
-384  121  through  384  12r  to -384.132-384  134.' 

364.736  Mlxtd  ADC  Trayt.  Text  ol  exiattng  384  1 23;  change  ttte 
reference  -384  121.  384.122.  384  123,  and  384.12r  to 
"384  132-384  138- 

364.14      Three-Digit      ZIP-^4      Barcoded      Rate      Packacing 

RequiremenU 

364.747  Gtntrai.    After  any  5-digit  packages  have  been  prepared. 

if  applicable,  if  there  are  50  or  more  pieces  remaining  that  are 

addressed  (o  the  same  3-digit  ZIP  Code  area,  those  pieces  must  be 

prepared  in  3-digit  packages  for  that  destination.  Those  packages 

must  then  be  trayed  in  accordance  with  364.15. 

364.142  Packagt  Prtparation.  Pieces  must  be  faced  in  the  tame 
direction  and  either  secured  with  one  or  two  rubber  bands  as 
prescribed  in  367.112  or  leparated  by  vitible  index  tabs  or 
separator  cards  to  delineate  each  package.  A  package  must  no(  be 
more  than  4  inches  thick. 

364.143  Packagt  LaUL  A  green  Label  3  must  be  affixed  to  (he 
lower  left  corner  of  the  address  side  of  (he  (op  piece  in  each 
peckage. 


364.144  Packagtt  in  Trayz.  Pieces  in  3-digil  (rays  need  no(  be 
prepared  in  packaget  if  all  the  pieces  would  nave  been  prepared  in 
3-digii  packages  to  the  same  dettination. 


364.14$  Ktsidaal.  Pieces  that  remain  after  all  S-digit  and  3-digit 
packages  have  been  prepared  are  residual  pieces  and  must  be 
prepared  as  prescribed  by  364. 16. 


364.15  Three-0igitZIP-*-4  Barcoded  Rate  Traying  RequiremenU 
364.757  Gtntrai  Packages  prepared  as  required  by  364.14  must 
be  trayed  as  specified  in  364. 152-364. 155.  Pieces  that  are  packaged 
under  364.14  and  packaged  as  prescribed  by  364.152  and  364.153 
may  qualify  for  the  3-digit  ZIP-f4  Barcoded  rate  if  (hey  also  bear 
the  correct  ZlP  +  4  barcode  and  meet  all  other  requirements  of 
325,  or  for  the  ZlP  +  4  Presort  or  Presorted  Firtt-Class  rates.  Pieces 
in  packages  trayed  as  prescribed  in  364.154  and  364.155  may 
qualify  for  the  Presorted  First-Class  rate.  Trays  of  3-digit  packagw 
must  oe  separated  from  trays  of  5-digit  packages  when  the  mailing 
is  presented  lo  the  Postal  Service. 

364.152  Uniqut  3-Ditit  Trays.  Prepare  as  prescribed  in  364.133, 
except  do  not  show  "MXD  5-DG"  on  the  second  line  of  the  tray 
label. 

364.153  SCF  Trays.  Prepare  as  prescribed  in  364.134.  except  do 
not  show  "MXD  5-DG"  on  the  second  line  of  the  tray  label. 

364.154  ADC  Trays.     Prepare  as  prescribed  in  364.135.  except  do 
not  show  "MXD  5-DG"  on  the  second  line  of  the  tray  label. 
364.755  Mixtd  ADC  Trays.     Prepare  as  prescribed  in  364.136. 
except  do  not  show  "MXD  5-DG''  on  the  second  line  of  the  tray 
label. 

364.16  Preparation  RequiremenU  for  the  Residual  Portion.  Text 
of  exiating  384.3.  Ke^ae  the  tirtt  aentertce  to  reed:  'Plecee 
remaining  after  all  S-dlgit  packages  heve  been  prepered  end 
treyed  In  accordance  with  384.12  and  384  13,  and  all  3-dlgn 
packages  heve  been  prepared  and  trayed  in  accordance  wwi 
384.14  and  364.1S,  are  raaidual  pieces  sut>)eci  to  either  the 
nonpresorted  ZIP*4  Barcoded  rate,  the  nonpreeorted  aP+4  rate, 
or  tt>e  full  8lngtei>iece  Flrst-Claas  rata  as  described  In  32S  123.- 
364.2  National  Mailings  ■  Documentation  and  Postage  Payment 
RequiremenU 

364.23  Summary  Listing  DocumenUtion  Option  Text  of  existing 
384.43;  renumber  existing  384.431-384.437  as  384.231-384.237. 

364..23f  Gtntrai.  Change  the  reference  "384  41  and  364  4r  » 
384.21  and  384.22.* 

364  J32  Rtquirtd  Information 

a.     For  each  sorution  level  (5-digit.  3-digit.  and  residual),  the 
summary  listing  must  show: 

364233    Authorization.      Change    the    reference    "364434-    to 

-384.234- 

364w234  Applications.    Change  (he  reference  •36441  or  364.42-  to 

-384  J1  or  384.22.- 

364235  Approval  Proctss.     Change  the  reference  -384.431-  to 

•384.231. ■ 

36474  Documentation  Based  on  a  Mailing  List  or  Cycle.    As  an 

alternative  to  the  requirements  of  364.21-364.23.  mailers  may 

submit   documentation   based   on   a   mailing   list  or  cycle  as 

prescribed  by  Myi.i. 

364  J  Automated  Site  Mailings  -  Preparation  RequiremenU 

364  Jl  General 

364.311   Optional  Vst.      As  an   alternative  to  the  preparation 

requirements  described  in  364.1  and  364.2  for  national  mailines. 

mailers  may  follow  the  requirements  in   364.3  and  364.4  lor 

mailings  destinating  at  automated  sites  ("Automated  sites"  refers 

to  the  3-digit  ZIP  Code  areas  and  postal  facilities  listed  in  Exhibits 

122.63m-o!)  Pieces  for  other  destinations  may  be  included  in  the 

residual  portion  of  the  mailing. 

364  J72  Rau  Eligibility 

a.  Qualifying  Portion.     Pieces  placed  in  a  group  of  50  or  more 
.jeces  destined  for  one  of  the  3-digit  areas  listed  in  Exhibit 
.22.b3m  qualify  for  the  3-digil  ZIP ■♦■4  Barcoded  rate  if  they  bear  a 
correct  ZIP •♦•4  barcode  and  meet  the  requirements  of  325.  or  the 
ZIP ■•■4  Presort  or  Presorted  First-Class  rate  (see  325.123). 

b.  Residual  Portion.  Pieces  that  are  not  placed  in  a  group  of  50 
or  more  pieces  (as  required  to  be  in  the  qualifying  ponion)  are 
residual  pieces  and  qualify  for  the  nonpresorted  ZIP +  4  Barcoded 
rate  if  they  meet  the  requirements  of  325.  or  the  nonpresorted 
ZIP  ■♦•4  or  single-piece  First-Class  rates  (see  325.123). 

364  J2  Grouping  RequiremenU.  Whenever  there  are  50  or  more 
addressed  pieces  for  one  of  the  3-digii  ZIP  Code  areas  listed  in 
Exhibit  12l63m.  they  must  be  placed  together  in  a  tray  labeled  to 
that  destination,  as  required  by  364.33.  Groups  of  pieces  for  the 
same  3-dig:t  area  may  be  placed  in  more  than  one  tray  only  if  the 
roups  in  each  tray  contain  a  minimum  of  51)  pieces  for  the  same 
-digit  destination.  (This  will  facilitate  verification  by  postal 
employees.)  Mail  for  each  3-digit  destination  within  a  tray  must 
be  separated  by  visible  index  tabs  or  separator  cards. 


?; 
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364J3  Traying  RequiremenU 

364J3I  Thrtt-Digit  Trays.  When  there  are  enough  pieces  to  the 
same  3-digit  ZIP  Code  prefix  to  fill  at  least  3'4  of  a  tray,  a  3-digit 
tray  must  be  prepared  tor  that  desiination.  Three-digit  trays  that 
are  less  than  3/4  full  may  be  prepared  onlv  if  there  is  no 
corresponding  SCF  tray  listed  in  Exhibit  12l63n  into  which 
lesser  auaniiiies  may  be  placed.  Three-digit  trays  must  be  labeled 
in  the  following  manner: 

Lma  1      Ctty.  two-letter  state  abbreviation  and  3-digii  ZIP  Coda 

as  shown  in  Exhibit  1 22  63m 
Lme  2       FCM  Z  *  4  BARCCXTED 
Une  3      Mailei  Nam*.  Mailer  l-ocalion 

364J32  SCF  Trays.  After  all  possible  3-digit  trays  have  been 
prepared,  any  remaining  groups  of  50  or  more  pieces  each  for  the 
3-digit  areas  served  by  one  of  the  SCFs  listed  in  Exhibit  122.63n 
must  be  placed  in  a  tray  labeled  lo  ihai  SCF  SCF  trays  must  be 
labeled  in  the  following  manner: 

Line  1  "SCF"  toHowod  by  the  name  ol  the  SCF  the  two-tetter 
stats  abbreviation  o<  the  SCF  and  the  3-digit  ZIP  Code 
prefix  tor  the  SCF  shown  m  ExhitJrt  1 22  63n 

Line  2       FCM  Z  ♦  4  BARCODED 

Lme  3      Ma4er  Nama,  Mailei  Location 

364  J4  Residual  Trays 

364J4I  Gtntrai  Prtparation.  Residual  mail  must  be  presented 
with,  but  clearly  separated  from,  the  qualifying  portion  of  the 
mailing  to  facilitate  verification.  Unless  documenution  is  not 
required  as  described  in  364  4!2.  the  pieces  must  either  be: 

a.  separated  into  trays  by  rate  category  or.  if  postage  is  affixed 
to  each  piece  at  the  correct  rate,  separated  by  pieces  with  and 
without  a  ZIP*  4  barcode.  If  the  pieces  are  not  of  identical  weight, 
they  must  be  further  separated  into  groups  of  1()U  piece*  by 
separator  tabs  or  rubber  bands  as  described  in  364  432a.  or 

b      placed  in  trays  in  5-digii  or  3-digit  ZIP  Code  seouence  and 
accompanied  by  the  documentation  described  in  364.43Jb. 
364J43  Tray  Labtling.    Trays  of  residual  pieces  must  be  labeled  as 
required  by  364.343a-b 

J.    Trays  Containing  Pieces  with  a  ZlP  +  4  Barcode 

Line  1       ZIP  ♦  4  BARCODED  RESIDUAL 

b.  Trays  Containing  Only  Pieces  without  a  ZIP  •♦•4  Barcode 
Line  1       RESIDUAL 

364.4  Automated  Site  Mailings  -  Documentation  Requirements 
364.41  General 

364.411  Whtn  Documintation  is  Rtquirtd.  Documentation 
described  in  364.42  or  364.43.  as  appropriate  for  the  postage 
payment  method  used,  must  be  submitted  with  each  mailing 
except  when  documentation  is  not  required  as  described  in 
364.412.  or  when  mai^'ers  are  authorized  to  submit  documeniaiion 
based  on  a  list  or  cycle  as  described  in  364  5.  The  documentation  is 
designed  to  show  that  the  mailing  meets  the  H5%  requirement  in 
325.3.  and,  if  the  entire  mailing  is  metered  at  the  3-digii  ZIP4-4 
Barcoded  rate,  or  paid  by  permit  imprint,  to  show  the  amount  of 
postage  owed  to  the  Postal  Service. 

364AI2  Whtn  Doeumtntation  is  Sot  Rtquirtd.  Documentation  is 
not  required  if  all  pieces  in  the  mailing  bear  a  correct  Z1P4-4 
barcode  and 

a.  each  piece  bears  meter  or  precanceled  stamps  in  the  exact 
amount  of  postage  at  the  rate  for  which  it  qualifies;  or 

b.  all  pieces  are  of  identical  size  and  weight,  are  paid  by  permit 
imprint,  and.  when  presented  to  the  post  office,  the  trays  in  the 
mailing  are  physically  separated  by  the  mailer  into  two  groups  - 
qualifying  and  residual  --  to  allow  postage  verification  by 
weighing. 

364.42  When   Exact  Postage  is  Affixed  to  Each  Piece  in  the 

Mailing 

364.427  Qualifying  Trays 

a.  Required  Lisung.  Documenution  must  be  provided  that 
lists  by  3-digit  ZIP  Code  area: 

(1)  the  number  of  pieces  that  bear  a  ZIP -♦■4  barcode. 

(2)  the  toul  number  of  pieces  for  the  3-digii  area,  and 

(3)  a  cumulative  (running)  total  for  each  line  (3-digit  ZIP 
Code)  entry  in  the  qualifying  portion  of  the  listing;  (this  total 
must  accumulate  for  each  entry  in  the  qualifying  portion  of  the 
mailing). 

6.  Subtotals.    Subtotals  for  the  total  number  of  pieces  thai  bear 
a  ZIP-f-4  barcode  and  the  total  number  of  pieces  must  be  shown  at 
the  end  of  the  qualifying  portion  of  the  mailing. 
364.422  Rtsi4ual  Trays.     Residual  pieces  must  be  presented  as 
specified  in  364.422a  or  documented  as  prescribed  in  364422b. 

a.  Physical  Separation  Residual  pieces  that  bear  a  ZIP-»-4 
barcode  must  be  trayed  separately  from  those  that  do  not  If  the 
pieces  are  not  of  identical  weight,  they  must  be  further  separated 
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wiihin  each  triy  by  tabs  or  rubber  bands  into  groups  of  UX)  pieces 
for  postage  verification.  Trays  mus»  he  labeled  in  accordance  *iih 
364.343a  or  364.343b. 

b  Listing.  The  pieces  in  the  trays  must  be  batched  by  3-digii 
ZIP  Code  area  and  a  Usiinj  prepared  that  sho»s.  by  3-digit  ZIP 
Code  area,  the  number  oi  p«ec«s  with  a  ZIP  +  *  barcode  and  the 
number  of  pieces  without.  A  cumulative  total  naust  also  be  shown 
for  each  line  (3-digit  ZIP  Code)  entry  in  the  residual  portion  A 
summary  of  the  total  number  o(  pieces  in  the  residual  portion 
with  and  without  a  ZIP  +  4  barcode  must  be  shown. 
364.43  When  Pwtafc  is  Paid  by  Permit  Imprint,  or  When  the 
>[>i(it  Barcodcd  Rate  is  Afflzed  to  Each  Piece 

364.431  Qiuilifyint  Trays 

a.  Reqmnd  Luang.  Documenution  must  be  provided  that 
lists  by  3-digit  ZIP  Code  area; 

(1)  the  number  of  pieces  that  bear  a  ZlP+4  barcode  and 
qualify  for  the  3-Digu  ZIP -••4  Barcoded  rate. 

(2)  the  numberof  pieces  that  do  not  bear  a  ZIP  + 4  barcode  and 
qualify  for  the  ZIP +  4  Presort  rate  (see  325.122b). 

(})  the  number  of  pieces  that  do  not  bear  a  ZIP +  4  barcode  and 
qualify  for  the  Presorted  First  Class  rate  (see  325  122c). 

(4)    the  number  of  pieces  for  the  3-digu  area,  and 

(5;  a  cumulative  (running)  total  for  each  line  (3-digit  ZIP 
Code)  entry  in  the  qualihring  portion  of  the  listing;  this  total  must 
accumulate  for  each  entry  in  the  qualifying  portion  of  the 
mailing. 

b  Subtotals.  Totals  for  the  number  of  pieces  qualifying  for  the 
3-digit  ZIP-»-4  Barcoded  rate,  the  ZIP-t-4  presort  rate,  and  the 
Presorted  Firsi-Class  rate  must  be  shown  at  the  end  of  the 
qualifying  portion  of  the  mailing. 

364.432  Rtsidual  Trays.     Residuai  pieces  must  be  presented  as 
specified  in  364.432a  or  documented  as  prescribed  in  364.432t). 

«.  Physical  Separation.  Pieces  Qualifying  for  each  of  the  three 
rate  categories  (nonpresoned  ZlP  +  4  Barcoded.  nonpresoned 
ZIP  +  4,  and  full  single-piece  rates  as  described  in  325  I22a-c)  must 
be  placed  in  separate  trays.  If  the  pieces  are  not  of  identical  weight 
they  must  be  further  separated  in  each  tray  by  tabs  into  groups  of 
int)  pieces  for  posuge  verification.  Trays  must  be  labeled  as 
re<^uired  by  364.343. 

b  Listing.  The  pieces  in  the  trays  must  be  batched  by  3-digit 
ZIP  Code  area  and  a  listing  prepared  that  shows,  bv  3-dijiit  ZIP 
Code  area,  the  number  of  pieces  with  a  ZIP  +  4  barcode  that 
qualify  for  the  nonpresorted  ZIP •♦•4  Barcoded  rate,  the  number  of 
pieces  without  a  ZIP +-4  barcode  that  qualify  for  the  nonpresoned 
ZIP  +  4  rate,  and  the  number  of  pieces  without  a  ZIP  +  4  barcode 
that  qualify  for  the  single-piece  First-Clas*  rate  (see  325  I23a-c).  A 
cumulative  total  must  also  be  showti  for  each  line  (3-digit  ZIP 
Code)  entry  in  the  residual  portion.  A  totaJ  must  aiso  be  shown 
for  the  number  of  pieces  qualifying  for  each  rate  category  Trays 
must  be  labeled  as  required  by  364.343. 
364.433  Gtntral  Summary 

a.  Mettred  Mailings.  A  listing  is  required  to  show,  for  each  rate 
category,  the  total  number  of  pieces,  the  additional  postage  owed 
per  piece,  and  the  total  additional  postage  due.  For  the  enure 
mailing,  the  listing  must  also  show  the  tiotal  additional  postage 
due  and  the  total  number  of  pieces  with  and  without  a  /?lP+4 
barcode. 

b  Permu  Imprint  Mailings.  A  listing  is  required  to  show  for 
each  rate  category,  the  toulnuraber  of  pieces,  ine  postage  rate  per 
>iece.  and  the  toul  posuge  ow»d.  For  the  entire  mailing,  the 
.isting  must  also  show  the  toul  postal  owed  and  the  total  number 
of  pieces  with  and  without  a  ZIP +  4  barcode. 
3643  Submission  af  Documentation  Based  on  a  Mailing  List  or 
Cycle.  As  an  alternative  to  submiiting  documcnutioo  with  each 
mailing  as  required  by  364.2  and  364.4.  mailers  may  submit 
documenution  based  on  a  mailing  list  or  mailing  cycle  under  the 
following  conditions: 

a.  The  mailing  period  for  the  list,  or  the  duration  of  the 
mailing  cycle,  each  as  defined  by  the  mailer,  must  be  longer  than 
24  hours  but  not  more  than  1  weeli  (7  consecutive  days)  The 
mailer  must  notify  the  post  office  where  mailinei  are  accepted  of 
the  first  and  last  mailing  and  the  beginning  and  ending  points  of 
the  time  period,  of  the  list  or  cycle. 

b  More  than  one  list  or  cycle  may  be  active  at  one  time,  but 
mailings  from  each  must  be  prepared  and  presented  separately, 
clearly  identified,  and  accompanied  by  mailing  sutemenls  that 
clearly  relate  to  specific  nvailings. 

c.  Compliance  with  the  85%  requirement  (see  325.3)  may  be 
based  on  the  entire  list  or  cycle. 

d  The  documenution  must  contain  the  information 
described  in  364.21.  364J2, 364.42,  and  364.43.  as  applicable. 
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e  Complete  dLKumentaiion  for  the  entire  mailing  list  or 
mailing  cycle  must  be  submitted  with  the  first  mailing  from  that 
list  or  cycle. 

/  The  approprate  mailing  statentenis  must  be  submitted  with 
each  nulling  when  presented  lor  accepunce. 

g  At  the  time  the  last  mailing  from  a  list  or  cycle  is  presented 
to  the  Postal  Service,  any  discrepancies  between  the  mail 
presented  to  and  verified  by  the  Posul  Service,  the  mail  described 
in  the  documentation,  and  the  mail  claimed  on  the  corresponding 
mailing  statements  (in  regard  to  quantity,  rate  eligibility,  or 
postage)  must  be  reconciled  to  the  satisfaction  of  the  Postal 
Service,  and  any  additional  postage  that  may  be  due  must  be  paid 
by  the  mailer. 
364.6  Mailing  Statements.    ToxtofoxIsUng  384  45 

365  ZIP  +  4  Presort  Firjt-Class  Mail  •  Nstionjil  Mailings 
365.1  General 

365.11  Preparation  All  pieces,  whether  or  not  they  bear  a 
ZIP  +  4  code,  must  be  presorted  together  within  the  same  packages 
and  trays  (or  only  lo  trays  for  residual  pieces)  as  req^uired  by  367.1 
and  36   2  The  mai.ing  must  be  documented  as  required  in  365.3. 

365.12  Rate  Eligibility.    See  324.12. 

365  J  Packaging  and  Traying  RequlremenU 

365,21  Qualifying  Portion 

365 Jl I    Dtfiniaon       The   qualifying   portion    of   the    mailing 

includes  pieces  prepared  in  packages  and  trays  as  required  by 

3o7  land36'2. 

365JI2  frtparation.     Pieces  in  the  qualifying  portion  must  be 

packaged  and  traved  as  required  in  367  1  and  367.2.  except  that 

Line  f  of  tray  labels  must  identify  the  contents  as  ZlP  +  4  Presort 

in  the  following  manner: 

a     For  other  than  Mixed  ADC  trays 

FCM  ZIP +4  PRESORT 
b.    For  Mixed  ADC  trays  only 

MIXED  ADC  ZIP  +  4  PRESORT 
365J2  Residuai  Portion 

365^2/  Ihfiniuon.  The  residual  portion  includes  those  pieces 
that  cannot  be  sorted  into  a  package  as  required  by  367.1  and 
367.21-367.23.  Residual  pieces  must  be  presented  together  with 
but  clearly  separated  from  the  qualifying  portion  of  the  mailing  to 
facilitate  verification 

365222  Prtparation.  If  documenution  is  not  required  (see 
365.32).  mailen  must  either: 

a  separately  tray  ZIP  +  4  coded  residual  pieces  qualifying  for 
the  nonpresorted  ZIP +  4  rate  and  5-digit  ZIP  Coded  residual 
pieces  qualifying  for  single-piece  First-Class  rates,  and.  if  the 
pieces  are  not  of  identical  weight,  further  separate  in  each  tray  by 
rubher  bands  into  groups  of  100  each  to  faciliute  verification  of 
postage  and  the  W%  requirement;  or 

b  s<in  the  residual  pieces  in  trays  batched  by  3-digit  ZIP  Code 
area  and  provide  a  listing  that  shows  for  each  3-digit  ZIP  Code 
area  the  number  of  pieces  with  and  without  a  ZIP  +  4  code. 

365223  Tray  Laitls.  Trays  of  residual  pieces  must  be  labeled  as 
required  by  365  223a -b. 

a     Trays  ContainingZIP  +  4  Coded  Pieces 
Una  1       ZIP  ♦  4  PRESORT  RESIDUAL 
b.    Trays  Containing  Only  5Digit  Coded  Pieces 
Liosi       RESIDUAL 


366  ZIP  +  4  Presort  FirstOass  Mall  ■  Automated  SHe  Mailings 
Dotata  axistir>g  3S6  l   and  3M  11;  rvnumbar  Misting  3M.12  •• 
386  23 

366. 1  General 

366.11  Optional  Lse.  As  an  alternative  to  the  preparation 
requirements  described  in  365  for  national  mailings,  mailers  may 
follow  the  requirements  in  366  for  mailings  destinatinj  at 
automated  sites  ("Automated  sites"  refers  to  the  3-digit  ZIP  Code 
areas  and  posul  facilities  listed  in  Exhibits  l22.63m-o.)  Piec«  for 
other  destinations  may  be  included  in  the  residual  portion  of  the 
mailing. 

366.12  Rau  Eligibility.    See  324.12. 
366J  Grouping  and  Traying 
366J1  Qualifying  Portion 

366211  Dtfinirion.  The  qualifying  portion  of  the  mailing 
includes  pieces  that  are  grouped  and  trayed  as  required  by  366.21- 
and  366.22. 


366212  Grouping  Requirtmtnts.  Whenever  there  are  SO  or  more 
addressed  pieces  for  one  of  the  3-digit  ZIP  Code  areas  listed  in 
Exhibit  122.63m.  they  must  be  placed  together  In  a  tray  labeled  to 
that  destination.  Groups  of  pieces  for  the  same  3-digii  area  may  be 
placed  in  more  than  one  tray  only  if  the  groups  in  each  tray 
conuin  a  minimum  of  50  pieces  for  the  same  3-digit  destination. 
(This  will  facilitate  verification  by  postal  employees.)  Mail  for 
each  3-dlgit  destination  within  a  tray  must  be  separated  by  visible 
index  ubs  or  separator  cards. 

366.22  Traying  RequiremenU 

366221  Thru-Digit  Tray  Prtparation  and  Labtling.  T«rt  of 
•xltting  388.2. 

366222  SCF  Tray  Prtparation  and  Labtling.  Text  of  axistino 
386.3. 

366223  AADC  Tray  Prtparation  and  Labtling.  Text  of  existing 
386.4. 

366.23  Residual  Portion 

366231  Dtfinition.  The  residual  portion  includes  those  pieces 
that  cannot  be  grouped  and  trayed  as  required  by  366.21  and 
366.22.  Residual  pieces  must  be  presented  together  with  but 
clearly  separated  from  the  qualifying  portion  of  the  mailing  to 
facilitate  verification. 

366232  Prtparation.  If  documentation  is  not  required  (see 
365.32).  mailers  must  either: 

a.  separately  tray  ZIP  +  4  coded  residual  pieces  qualifying  for 
the  nonpresorted  ZIP  +  4  rate  and  5-digit  ZIP  Coded  residi' 
pieces  qualifying  for  single-piece  First-Class  rates,  and,  if  t 


ual 
pieces  qualifying  tor  singie-piece  rim-v,ias5  raies,  anu,  ii  the 
pieces  are  not  of  identical  weight,  further  separate  in  each  tray  by 
rubber  hands  into  groups  of  UX)  each  to  facilitate  verification  of 
postage  and  the  85%  requirement;  or 

b.  sort  the  residual  pieces  in  trays  batched  by  3-digit  ZIP  Code 
area  and  provide  a  listing  that  shows  for  each  3-dlgit  ZIP  Code 
area,  the  number  of  pieces  with  and  without  a  ZIP  +  4  code. 

366233  Tray  Labtls.    Trays  of  residual  pieces  must  be  labeled  as 
follows; 

a.  Trays  Containing  ZIP  +  4  Coded  Pieces 
Line  1       ZIP  ♦  4  PRESORT  RESIDUAL 

b.  Trays  Conuining  Only  5-Digit  Coded  Pieces 
Lino  1       RESIDUAL 

366J  Documentation  and  Posuge  Payment.     Text  of  exisung 

3665. 

366.4  Mailing  Statements.    Text  of  existing  368.8. 


367  Preparation  of  Presorted  First-Class  and  Carrier  Route 

First-Class  Mailings 
367.1  Presorted  First-Clau  Mail 

367.12  Traying  and  Pouching 

367.123  Volumt  ptr  Tray.  Mailers  should  balance  the  volume  in 
trays  when  more  than  one  is  prepared  for  the  same  destination  to 
ensure  that  all  are  full  (when  their  contents  are  reasonably 
compressed).  If.  after  this  step,  the  remaining  pieces  for  that 
destination  are  not  enough  to  generate  an  additional  full  tray, 
they  may  be  placed  in  a  tray  that  is  less  than  full,  provided  the 
pieces  in  that  tray  are  packaged  to  preserve  their  orientation,  and 
only  one  such  tray  for  that  (fetination  is  prepared  in  the  mailing. 
To  allow  accurate  verification  of  the  mailing  by  postal  acceptance 
personnel,  the  mailer  must  provide  a  listing  of  all  such  trays 
prepared  regardless  of  any  documentation  required  for  the  rate 
claimed. 

367.4  Carrier  Route  First-Class  Mail  (Traying  RequiremenU) 


367.43  Volume  Per  Tray.  Mailers  should  balance  the  volume  in 
trays  when  more  than  one  is  prepared  for  the  same  destination  to 
ensure  that  all  are  full  (when  their  contents  are  reasonably 
compressed).  If.  after  this  step,  the  remaining  pieces  for  that 
destination  are  not  enough  to  generate  an  additional  full  tray, 
they  may  be  placed  in  a  tray  that  is  less  than  full,  provided  the 
pieces  in  that  tray  are  packaged  to  preserve  their  orientation,  and 
only  one  such  tray  for  that  destination  is  prepared  in  the  mailing. 
To  allow  accurate  verification  of  the  mailing  by  postal  acceptance 
personnel,  the  mailer  must  provide  a  listing  of  all  such  trays 
prepared  regardless  of  any  documentation  required  for  the  rate 
claimed. 


368  Preparation  of  Nonpresorted  Bulk  Rate  First-Class  Mail 
368.1  Nonpresorted  ZIP  +  4  Mail 

368.11  Mailinp  Conuining  Only  ZIP  +  4  Coded  Pieces 

365.111  Traying  Riquirtrntnts.  Pieces  must  be  faced  and  placed 
in  trays.  The  trays  must  be  labeled  in  the  following  manner; 

Una  V     ZIP*4 

365.112  Documtntation  Rtquirtmtnts.    None. 

368.12  Mailings  Conuining  Both  ZIP  +  4  and  S-Digit  ZIP  Coded 
Pieces 

36B.12I  Gtntral  Mailers  must  prepare  the  mailing  in  accordance 
with  either  368  122  or  368.123. 

369.122  Traying  Rtquirtmtnts   -   Physical  Siparation   Option. 
Separately  trav  ZIP  +  4  coded  pieces  and  5-digit  ZIP  Coded  pieces 

and,  if  the  pieces  are  not  of  identical  weight,  separate  the  nieces 
within  each  tray  into  groups  of  100  pieces  by  tabs  or  rubber  bands 
to  facilitate  verification  of  postage  and  the  85%  requirement  (see 
327.2). 

368.123  Traying  Rtquirtmtnts  -  Documtntation  Option.  Pieces 
must  be  placed  in  trays  m  batches  by  3-digit  ZIP  Code  area,  and 
each  tray  must  be  assigned  a  unique  number  Documentation 
must  be  submitted  which  shows,  for  each  tray,  the  tray  number 
and,  within  each  tray  by  3-digit  ZIP  Code  prefix,  the  number  of 
pieces  with  a  ZIP  +  4  code  and  the  number  of  pieces  with  a  5-digit 
ZIP  Code.  For  the  entire  mailing,  the  documenution  must  also 
show  the  total  number  of  pieces  with  a  ZIP +  4  code  and  the  total 
number  of  pieces  with  a  5-digit  ZIP  Code. 

368.2  Nonpresorted  ZIP  +  4  Barcoded  Mail 

368  Jl  Mailings  Containing  Only  ZIP  +  4  Barcoded  Pieces 

368211  Traying  Rtquirtmtnts.  Pieces  must  be  faced  and  placed 
in  trays.  The  trays  must  be  labeled  in  the  folio*  ing  manner: 

Lino  1        ZIP  ♦  4  BARCODED 

368212  Documtntation  Rtquirtmtnts.    None. 

368^2  Mailings  Conuining  Pieces  With  and  Without  ZIP  +  4 
Barcodes 

368221  Gtntral.  Mailers  must  prepare  the  mailing  in  accordance 
with  either  368.222  or  36.8.223. 

368222  Traying   Rtquirtmtnts   -   Physical  Stparation   Option. 
Separately  tray  ZIP +  4  barcoded  pieces  and  pieces  that  do  not 

bear  a  ZIP  +  4  barcode  and.  if  the  pieces  are  not  of  identical  weight, 
separate  the  pieces  wuhin  each  tray  into  groups  of  100  pieces  by 
tabs  or  ruober  bands  to  facilitate  verification  of  postage  and  the 
iS°i  requirement  (>>ee  328.2). 

368223  Traying  Rtquirtmtnts  -  Documtntation  Option.  Pieces 
must  be  placed  in  trays  in  batches  by  3-digit  ZIP  Code  area,  and 
each  tray  must  be  assigned  a  unique  number  Documenution 
must  be  submitted  which  shows,  for  each  tray,  the  tray  number 
and.  within  each  trav  by  3-digit  ZIP  Code  prefix,  the  number  of 
pieces  with  a  ZlP  +  4  barcode  and  the  number  of  pieces  without. 
For  the  entire  mailing,  the  documentation  must  also  show  the 
total  number  of  pieces  with  a  ZlP  +  4  barcode  and  the  total 
number  of  pieces  without. 

369  Optional  Endorsement  Line  in  Address  Block  or  Label 

369  J  Examples.    Add  tha  following  to  tha  txi  of  tMs  section 

SCF  Packages 
SCF  220 


Nottt  This  package  label  oooooai  eooorsement  ime  is  tor  use  only 
wiV\  Presorted  Pnonty  Mail.  The  S-digit  ZIP  Cooe  useo  wIt^  this 
optional  endorsement  line  must  be  the  3-digii  code  snown  tor  me  SCF 
in  Exhibit  122.63d. 


3S0  Payment  of  PosUge 


382  Carrier  Route  First-Class.  Presorted  First-Class, 

Nonpresorted  ZIP  +  4,  Nonpresorted  ZIP  +  4  Barcoded, 
ZIP  +  4  Presort,  5-Digit  ZIP  +  4  Barcoded.  and  3-Digit 
ZIP  +  4  Barcoded  Rates 

382.1  Method  of  Payment.    Oat«tatharatarancatoi37  274c(2». 


3658 
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382  J  Eiacl  Postag'  of  ^^ **  '***• 


M2.22  Carrier  Rout*  RitM        .      •      •      ♦      • 
382-23  ZIP  *  4  Barcod*d  Pr«»ort  Rat»i 

JS2JJI     Sational     Mailings     frtpartd     Lndtr     364  1         'A  hen 

prfcanceied  postage  or  mfier  siamp<i  are  u'^d,  pieces  m  national 
mailings  prepared  in  accordance  *nh  .Vvl  1  must  hav«  pmia^ 
afnxfd  at  ihe  Sdigii  ZlP-t--!  Barcoded  rate.  !he  Z1P  +  .1  Presort 
rate,  or  the  Presorted  First-Class  rate,  as  appropriate,  on  pieces  in 
the  S-diiiii  presort  portion,  and  postage  affixed  at  the  Jdigii 
/IP  +  -1  Barcoded  rate.  lh«  ZIP +  •«  Presort  rate,  or  the  Presorted 
FirsiClass  rate,  as  appropriate,  on  pieces  m  the  Jdigit  presort 
portion  and  postage  afruied  ai  the  non presorted  ZIP*  J  Barcoded 
rate,  the  nonpresorted  ZlP-t-J  rate,  or  the  single-piece  rate,  as 
appropriate  on  pieces  in  the  residual  sortation  portion 
JAJJJi  Sanonal  Mailimgs  Fnpmrtd  Undtr  Chapmr  S.  When 
precanceled  postage  or  meter  stamps  are  used,  pieces  in  national 
mailings  prepared  in  accordance  *iih  Chapter  5  must  have 
postage  am«ed  at  the  5-digii  /IP  +  -1  Barcoded.  ZlP  +  -t  Presort,  or 
Presorted  l-irsi  Class  rate  if  m  a  5-digii  ira>  the  .vj.^n  /IP*4 
Barcoded  /IP  +  J  Presort,  or  Presorted  I  irsi  (  ijss  rate  .(  in  a 
l-digit  or  StK  iras,  or  at  the  nonpresorted  /IP +  4  Barcoded. 
nonpresorted  ZIP+--t.  or  single  piece  f  irsi  Clas.s  rate  if  m  a 
residual  ira) 

iS22i3  Automaud  Sitt  Mailings  When  precanceled  posuge  or 
meter  stamps  are  used,  pieces  in  automated  sue  mailings  prepared 
in  packages  and  travs  m  accordance  with  .Vv«  3  must  have  postage 
affixed  at  the  3digit  ZIP  +  4  Barcoded  rate,  the  ZIP  +  4  Presort 
rate  or  the  Presorted  First-Class  rate,  as  appropriate,  if  in  the 
qualifving  portion  of  the  mailing:  and  postage  affined  at  the 
nonpresorted  ZIP  +  4  Barcoded  rate,  the  nonpresorted  ZIP  +  4  rate, 
or  the  single-piece  rate  on  pieces  it  the  residuai  portion  of  the 
mailing. 

382J4  Nonpresorted  ZIP  +  4  Rates.  When  precanceled  postage  or 
meter  stamps  are  used,  pieces  in  nonpresorted  ZIP  +  4  rate 
mailings  must  have  postage  afTiued  at  the  nonpresorted  ZIP  +  4 
rates  for  qualifying  pieces  or  at  the  single-piece  Kirsi-Class  rate  for 
nonqualifying  pieces. 

382JS5  Nonpresorted  ZlP  +  4  Barcoded  Rates.  When  precanceled 
postage  or  meter  stamps  are  used,  pieces  m  nonpresorted  ZlP  +  4 
Barcoded  rate  mailings  must  have  postage  affixed  at  the 
nonpresorted  ZIP  +  4  Barcoded  rates  for  qualifying  pieces  or  the 
single-piece  First  CI  ass  rate  for  nonqualifying  pieces 
382J  Poaugc  at  Lowest  Raw  in  Mailln|  ArTixcd  t«  All  Pieces  in 
the  Mailing 
382-31  Identical  Pieces 

b    Carrier  Route  FiruClass  MaiUng      When  all  pieces  .n  a 
carrier  route       •      •      •      •      • 


d.  ZIP  ■'■•I  Barcoded  Prtiort  Ratr  Mailinp 
ih  \auonat  Mailings  Prepared  Vnder  364  I  When  all  pieces  in 
a  ZIP  +  4  Barcoded  national  mailing  prepared  in  accordance  *ith 
3<>4  1  are  paid  by  meter  stamps  or  precanceled  posuge  are  of 
identical  size  and  weight,  the  entire  mailing  may  have  postage 
affixed  at  the  5-digit  ZlP  +  4  Barcoded  rate  il  the  documentation 
requirements  in  364  212  are  met.  Additional  posiaae  in  the 
amount  documented  in  accordance  with  3<>4  2Ue  for  pieces 
subiect  to  the  3-digit  ZIP  +  4  Barcoded.  ZIP  +  4  Presort.  Presorted 
Firsi-Class,  nonpresorted  ZIP  +  4  Barcoded.  nonpresorted  ZlP  +  4, 
and  single-piece  First-Class  rates  must  be  paid  by  means  of  a 
meter  strip  affixed  to  the  mailing  siaieraent  that  u  required  lo 
accompany  the  mailing,  or  through  an  advance  deposit  account  as 
provided  for  in  Handbook  F-l.  Pou  Office  Auountini  Procedurei. 
524 

(2)  \ational  failings  Prepared  inder  Chapur  5  When  ail 
pieces  in  a  ZlP  +  4  Barcoded  national  mailing  prepared  in 
accordance  *ith  Chapter  5  are  paid  by  meter  stamps  or 
precanceled  postage  are  of  identical  sue  and  weight,  the  enure 
mailing  may  have  postage  affixed  at  the  5-digit  ZIP+4  Barcoded 
rate,  provided  the  applicable  documentation  requirements  in 
Chapter  5  are  met.  Additional  postage  in  the  amount  documented 
in  accordance  with  Chapter  5  for  pieces  subject  to  other  rates 
must  be  paid  by  means  of  a  meter  strip  affixed  to  the  mailing 
statement  that  is  required  to  accompany  the  mailing,  or  through 
an  advance  defwsit  account  as  provided  (or  in  Handbook  F-l.  524 

l3)  Auiomaud  Sue  Mailings  When  ail  pieces  in  an  automated 
site  ZIP  +  4  Barcoded  mailing  prepared  in  accordance  with  io4  3 
are  paid  by  meter  stamps  or  precanceled  postage  and  are  of 
identical  size  and  weight,  the  entire  mailing  may  have  postage 
affixed  at  the  3-digit  ZlP  +  4  Barcoded  rate  ifthe  documentation 
requirements  in  3<5t.43  are  met.  Additional  postage  in  the  amount 
documented  in  accordance  with  364  433a  for  pieces  subject  to  the 
ZIP  +  4    Presort.    Presorted    First-Class.    nonpresorted    ZlP  +  4 


Barcoded  nonpresorted  7IP  +  4.  and  single-piece  Firsi-Class  rates, 
must  be  paid  tjy  means  of  a  meter  strip  affixed  to  the  hack  of  the 
mailing  siaiement  that  is  required  to  accompany  the  mailing,  or 
through  an  advance  deposit  account  as  provided  for  in  Handbook 
F  1.524 

e  "nonpresorted  /IP*-!  Mailings  When  all  pieces  in  a 
nonpresorted  ZIP*-"  mailing  prepared  in  accordance  with  327  arc 
paid  by  meter  stamps  or  precanceled  postage  and  are  of  identical 
Mze  and  weight  the  enure  mailing  may  have  postage  affixed  at  the 
nonpresorted  /IP  +  4  rates,  provided  the  documentation  require- 
ments m  3<v<  12  for  mailings  containing  5-digil  ZIP  Coded  pieces 
are  met  Additional  postage  m  the  amount  documented  in 
accordance  with  .Vw<  12  for  pieces  subject  to  the  single-piece 
first  (lass  rates  must  be  paid  by  means  of  a  meter  strip  affixed  to 
the  mailing  statement  that  is  required  to  accompany  the  mailing. 
or  'hrougn  an  advance  deposit  account  as  provided  for  in 
Handbook  F   1,  524 

/  ^iinpreiorud  /IP->-4  Barcoded  Mailings  When  all  pieces  in 
a  nonprevirted  ZIP +  4  Barcoded  mailing  prepared  in  accordance 
with  32H  are  paid  hv  meter  stamps  or  precanceled  postage  and  are 
of  identical  sire  and  weight  the  entire  mailing  may  have  iXftiage 
affixed  at  the  nonprevwied  ZIP  +  4  Barcoded  rates,  provided  the 
diKumentation  reujirements  in  3fi«,22  for  mailings  containinjj 
piece",  prepared  *i!Hout  ZIP  +  4  barcodes  are  met.  Addilional 
postage  in  the  amount  documented  m  accordance  with  368.22  for 
pieces  subject  to  the  nonpresorted  ZIP  +  4  or  single-piece 
First  Class  rates  must  be  paid  by  means  of  a  meter  strip  affixed  to 
the  mailing  statement  that  is  required  to  accompany  the  mailing. 
or  through  an  advance  deposit  account  as  provided  for  in 
Hanahook  F  1.524 

382J3  NomdentKal   Pieces  al  All  ZIP +  4  Presort  and  ZIP +  4 
Barcoded  Rates 


b  llP-<-4  Barcoded  Presort  Mailings 

(//  •^aiival  Mailings  Prepared  Inder  364  I  ZlP  +  4  Barcoded 
mailings  of  nonideniicalweight  pieces,  prepared  in  accordance 
with  .Vvi  1.  may  have  postage  affixed  to  each  piece  at  the  5-digit 
/IP  +  4  Barcoded  rate  if  the  documentation  requirements  in 
364  212  are  mei  Additional  postage  in  the  amount  documented  in 
accortance  with  ^tu  212e  for  pieces  subject  to  the  3-digit  ZIP  +  4 
Barcoded.  ZIP  +  4  Presort.  Presorted  First-Class.  nonpresorted 
ZIPf  4  barcoded.  nonpresorted  ZIP  +  4.  and  single-piece  Firsi- 
Class  rates  must  be  paid  by  means  of  a  meter  strip  affixed  to  the 
mailing  statement  that  is  required  to  accompany  the  mailing,  or 
ihrough  an  advance  deposit  account  as  provided  for  in  Handbook 
I-   1   5*4 

(2'  National  Mailings  Prepartd  inder  Chapter  S.  ZIP  +  4 
Barcoded  mailings  of  nonidentical-weight  pieces,  prepared  in 
accordance  with  Chapter  5.  may  have  postage  affixed  to  each  piece 
at  the  5-digit  ZlP  +  4  Barcoded  rate  if  the  applicable  documenta- 
tion requirements  m  (  hapter  5  are  met  Additional  postage  in  the 
amount  aocumenied  in  accordance  with  Chapter  5  for  pieces 
subject  to  other  rates  must  be  paid  by  means  of  a  meter  strip 
affixed  to  the  mailing  statement  that  is  required  to  accompany  the 
mailing,  or  through  an  advance  deposit  account  as  provided  for  m 
Handbook  F  1.524 

(il  Automated  Sue  MaiUnfS.  ZIP +  4  barcoded  mailings  of 
nonidentical  weight  pieces,  prepared  in  accordance  with  the 
automated  sue  requirements  in  364.3.  may  have  posuge  affixed  to 
each  piece  at  the  3-digii  ZIP  +  4  Barcoded  rate  if  the 
dixumemation  requirements  in  364  43  are  met.  Additional 
postage  in  the  amount  documented  in  accordance  with  364  433a 
tor  pieces  subject  to  the  ZIP  +  4  Presort.  Presorted  First-Class, 
nonpresorted  ZIP*  4  Barcoded,  nonpresorted  ZIP  +  4.  and 
single  piece  First  (lass  rates  must  be  paid  by  means  of  a  meter 
strip  affixed  to  the  mailing  statement  that  is  required  to 
accompany  the  mailing,  or  through  an  advance  deposit  account  as 
provided  for  in  Handbook  F-l.  524, 

c  K.inpresnned  ZIP-*-*  Mailings  Nonpresorted  ZIP  +  4 
mailings  of  nonidentical  weight  pieces,  prepared  in  accordance 
»rh  Tl''  may  have  posuge  affixed  to  each  piece  al  the 
nonpresorted  /IP  +  4  rate  if  ine  documenution  requirements  in 
3r>«  12  for  mailings  conuming  pieces  prepared  with  5-digit  ZIP 
Codes  are  met.  Additional  postage  in  the  amount  documented  in 
accordance  with  3f>M  12  for  pieces  subject  lo  the  single-piece 
First -Class  rates  must  be  paid  by  means  of  a  meter  strip  affixed  to 
the  mailing  statement  that  is  r«^uired  to  accompany  the  mailing. 
or  tnrough  an  advance  deposit  account  as  provided  for  in 
Handbook  F  I.  '>:» 

d  \>npreu>ried  ZlP-*-4  Barcoded  Mailings.  Nonpresorted 
/IP  +  4  barcoded  mailinp  of  nonidentical-weight  pieces,  prepared 
in  accordance  with  .'28.  may  have  postage  affixed  to  each  piece  at 
the  nonpresorted  ZlP  +  4  Barcoded  rate  if  the  documentation 
requirements  in  -Vv*  22  for  mailings  containing  pieces  prepared 
Mithout    /IP  +  4   barcodes  are   met.   Additional   postage   in   the 
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amount  documented  in  accordance  with  36H.22  for  pieces  subject 
m  the  in^e-piece  First-Class  rates  must  be  paid  by  means  of  a 
mete?  s  "^afr-xed  to  the  ma.lmg  sutemen.  that  '*  re^"'"^  '» 
Tccompany  the  mailing,  or  through  an  advance  deposit  account  as 
provided  for  in  Handbook  F- 1.  524 


383  Priority  Mail  Rates 
383.1  Single-Piece  Rates 

383.11  Method  of  Payment.  Single-piece  7'«  P/f/''^  '^f ' 
n«iai»  may  be  paid  by  adhesive  stamps  (see  142  or  143  ,  meter 
^.^W(^l«),^r  permit  imprint  (see  145)  If  a  Derm.t  .mprint 

Ts^  ^Te  pieces  must  be  of  identical  weigh,  a"''^"'"' »^'^ 
p.ec«  are  in  a  weight  category  lor  which  '»«  ™'« <*<>  ~f J*^,^ 
zone  the  pieces  mSst  be  separated  by  zone  when  presen«d  to  the 
^t  office  Exceptions  to  the  identical-weight  requirement  are  in 
145  7  through  145  9. and  I37.274c(2). 

383.12  Mailing  Statement.  A  mailing  suiemeni  is  required  only 
if  postage  1$  paid  by  permit  im print. 

383J  Presorted  Priority  Mail 

mil  Methods  of  Payment.  Presorted  Priority  Mall  must  be 
Sid  by  mearof  meter  postage  (see  144)  or  perm,,  impnn,  (see 
145).  , 

383.22  Identical-WeitM  Mailings-  Mailine  consisting  o^ 
Sal  weighf  piecTmay  be  paid  by  any  of  ^t  methods  listed 
in3H3.21. 

383221  Metered  Mailings.  Within  metered  mailings,  postage 
may  be; 
a  affixed  in  the  exact  amount  on  each  piece,  or 
b  affixed  to  all  the  pieces  m  the  mailing.  *»'f;,<1"5''f>'"5  "" 
residua  aithe  Presorted  Priority  Mail  rates  If  this  is  aone, 
rfs  dua  ip  ««  must  be  separated  from  the  l'"l'^'"f  PJS",*^ 
the  rnailine  is  presented  to  the  post  office.  The  additional  .xjstaje 
fo?  t^e  3uflT««  must  be'^id  by  means  of  a  meter  strip 
amxed  to^he  mailing  statement  that  is  required  'o^^^ompanv  the 
mailmg.  or  through  in  advance  deposit  account  as  provided  lor  in 
Handbook  F-l,  524. 

383222  Permit  Imprint  Mailings.  Within  permit  imprint 
maiUnKSofXhi.cal^«.ght  pieces,  the  qualifying  pieces  must  be 
^pi  at?d  from  the  residJal  pieces  when  the  m...rmg  is  pne^ntrf 
w  the  post  office.  Unless  the  pieces  are  .n  a  weight  category  for 


38JJ3  N«iM4«ntical- Weight  Mailings 

383231  Postag,  Affixed  Mailings.  Kach  pi«r  mj  "7"'"''^?;; 
weight  mailing  must  have  the  exact  postage  affixed  at  the  rate  for 
which  it  qualifies. 

383232  Permit  Imprint  Mailings  Nonidentical-^weighi  pieces 
may  be  paid  by  permit  imprint  only  ,f  authorized  under  U5  7 
145Ji.or  145  « 

Jg3.24  Mailiag  Statement.  Mailers  ai  the  Priority  Mail  Presort 
"r«  must  nTbmit  the  appropriate  mailing  statement  with  each 
mailing,  signed  by  the  mailer  or  an  authorized  agent 


3W  Ancill«ry  Services 


392  Retam  and  Address  CorrecUoa 


392  J  Address  Correction  Service    Ch»^9«  r.»»f«r>co  "(mo  E.hlbrt 
310i|"  *■(»••  Exhibit  31S  2)  " 
jni  Address-Change  Service 

a  ACS  ,s  designed  to  centralize,  autotna.e.  »"d  . "> tl.'.^ V^' 
orQce«,in£  of  address-correction  requests  for  mailerv  The  ACS 
SrSS  ?nvles  tfr^ransm.ss«>n  ^  ^hange-of-addrrss  informa^ 
fio?  w  a  central  ocnt  where  the  changes  are  ">"j^'"f  "^^^^'^^^^ 
m».rwtic  tane  filed  by  unique  identifier  These  recoros  are 
^Eally  ^rg^nized  by  UsPs  assigned  codes  and  d.tnhuted  lo 
Sh  participatmg  mailer  Ubel  formats  are  foursd  in  *4i  232 

b  ACS  is  available  to  mailers  who  mamiain  their  address 
records  on  computers.  For  further  information,  wnie  to 

ADDRESS  CM*MG£  SERVICE 
AOOMESS  INFORM ATK)»i  CENTER 
US  POSTAL  SERVICE 
«0«0  PRIMACY  PAWCWAr  SUrrE  101 
MEMTMIS  TTH  Ml  BS-0002 

392.4    Toxt  o(  currw*  3M4 
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CHAPTER  4  .  SEC0\D-CL.4SS  .MAIL 


4t0  Rates  and  Fees 


411  Ratn 

411  I  Characteristics  Common  to  All  Rates 

411  II  Rate  Elements 

4U.IU  Gtntral.      PosiORe   for  all  second  ciss  mail   includes  a 

pound  rate  charge,  a  piece-rate  charge,  and  any   reduction?  for 

*hich   the   mail   may  qualify     fach   piece  ilto  muii   meei   ihe 

specific  eligibility  and  preparation  reouiremen;*  mat  apply  to  the 

presort  level,  rate,  or  discount  claimea 

411  112  Found  Rates.  Pound  rates  are  applied  to  the  weigh;  of  the 
mailpieces  as  described  in  411  l.M  Outside  the-county  pound 
rates  are  based  on  the  postal  tone  for  the  address  on  the  piece  as 
computed  from  the  office  of  entry  (see  1.22  ".  -tl  1  IJJ.  and  411  l^J) 
for  the  advertising  portion.  The  outsidethe  county  pound  rate  for 
the  nonadvertising  portion  is  unzoned  In-couniy  pound  rates 
consist  of  a  delivery  office  lone  rate  and  a  uniform  (unzoned!  ^aie 
for  all  other  eligible  mailpicces  delivered  wihin  the  county  of 
publication  (see  4  1 1  32). 

411  113  Fitct  Raits.  Piece  rates  are  applied  to  each  addressed 
piece  based  on  the  sortation  performed  by  the  publisher  (see  440). 
An  "addressed  piece"  can  be  a  single  individually  addressed  copy 
of  a  publication,  a  package  of  more  than  one  unaddressed  copy,  or 
a  Tirm  package  prepared  in  accordance  *ith  44  1  2\  that  contains 
unaddressed  or  individually  addressed  copies  for  the  same  address. 

411.114  Rtductions.  Subject  to  the  corresponding  conditions  and 
requirements,  reductions  (discounts)  may  be  taken  from  the 
per-pound  and.or  per-piece  charges  as  provided  by  411.2  and 
411  i 

411  12  Eligibility 

411  121  Outsidt-tht-Counry.  Outside-the-cOunty  rates  (including 
the  SC'F  and  delivery  office  lone  rates  described  in  41 1  \2i  and 
41 1  1J4)  apply  to  pieces  that  do  not  qualify  for  any  of  the  preferred 
rates  in  4113  Ouiside-ihe-coun'y  rates  include  a  lonebased 
charge  for  the  advertising  portion  of  the  publication  and  an 
unzoned  (flat)  charge  for  the  nonadvertisina  portion  (Advertising 
IS  defined  in  423  132  )  A  reduction  m  both  the  pound  rate  and 
piece  rate  charges  (as  described  in  41 1  2  and  41 1  3)  is  available  for 
the  nonadvertising  portion  of  the  mailing. 

411.122  In-County.  In-coun.y  rates  apply  to  pieces  that  meet  the 
requirements  in  41 1.321  through  41 1  324  In-countv  rates  appiv  to 
both  the  advertising  and  nonadvertising  portions  of^a  publication 

411.123  SCF  ton*.  The  SCF  lone  rate  applies  only  to  copies  that 
are  not  eligible  for  in-couniy  rates,  and  thai  are  for  delivery  at  an 
address  in  the  same  sectional  center  facility  (SCF)  service  area  as 
the  post  office  of  entry  See  Exhibits  122.63c  and  122  B3d  for  a 
listing  of  the  3-digit  ZIP  Code  prefixes  assigned  to  each  SCF 
Pieces  eligible  for  ine  SCF  zone  rate  may  aiso  claim  :he  S(  F  piece 
discount. 

411.124  Dtlivtry  Offict  Zont.  The  delivery  office  zone  rate  applies 
onlv  to  copies  deposited  at  the  facility  (post  office,  station,  branch. 
etc  )  where  earner  casing  'S  performed  for  the  carrier  route 
serving  the  address  on  the  mailpiece.  Copies  claimed  at  the 
delivery  office  zone  rate  must  be  eligible  for  and  claimed  at  either 
a  level  C.  I.  or  K  rate.  Sec  424  4.  424  7.  and  444  for  additional 
requirements.  Pieces  eligible  for  the  delivery  office  zone  rate  may 
also  claim  the  delivery  omce  piece  discount. 

411. 125  ZIP-*-4  Rates.  ZIP  +  4  rates  include  a  discount  appi.ed  to 
each  addressed  piece  prepared  in  accordance  with  4243  and  the 
applicable  level  A,G.  B3-H3.J3.  and  B5.H5J.^  sortation  require- 
ments in  440.  A  ZIP  +  4  rate  is  not  available  for  pieces  claimed  at 
level  C.  1,  and  K  rates. 

411  126  Z/f  +  4  Barcodtd  Rates.  The  ZIP*4  Barcixied  rates 
include  a  discoum  applied  to  each  addressed  piece  prepared  in 
accordance  with  424  band  the  applicable  level  A,G.  B.VH3  J3  and 
B5. H5.JS  sortation  requirements  in  440  A  ZIP ■♦•4  Barcoded  rate 
(discount)  IS  not  available  for  pieces  claimed  at  level  C.  I,  and  K 
rates. 

411.127  Walk-Sequence  Rates.  The  walk-sequence  rates  include  a 
discount  applied  to  each  eligible  walk -sequenced  addressed  piece 
in  a  level  C.  I.  or  K  mailing,  meeting  the  volume  and  preparation 
requirements  in  424.7  and  440. 

4ll.l}Ci>mputati«n  of  Postage 

411  131  Pound  Rates 

a  Outiideihe  County  To  determine  the  pound -rate  charges 
for  outside-the-county  copies: 

(/;  Multiply  the  number  of  copies  to  each  zone  by  the 
per-copy  weight;  round  off  the  total  weight  to  the  nearest  whole 
p(5und  ("if  necessary). 


Exception:  If  the  product  is  more  t^■an  0  but  less  than  5  poun<3, 
roond  to  1  pound. 

(2)  Multiply  the  total  weight  of  the  copies  by  the  percent  of 
advertising  (see  463.22);  round  off  the  result  to  the  nearest  whole 
pound,  if  necessary,  to  yield  the  weight  of  the  advertising  portion 
for  that  zone. 

Exc«ptk>n:  If  the  produtn  is  more  tr.an  0  t5ut  less  than  5  pound. 
rouod  to  1  pound. 

(S)  Multiply  the  weight  of  the  advertising  portion  by  the 
corresponding  rate. 

(4)  Subtract  the  total  weight  of  the  advertising  portion  from 
the  total  weight  of  all  copies  to  determine  the  weight  of  the 
nonadvertising  portion. 

(5)  Multiply  the  weight  of  the  nonadvertising  portion  by  the 
corresponding  rate. 

(6)  Add  the  results  of  steps  3  and  5  and  subtract  any  applicable 
discounts. 

6.  In-County.  To  determine  the  pound-rate  charge  for 
in-couniy  copies,  multiply  the  number  of  copies  by  the  per-copy 
weight,  round  off  the  total  weight  to  the  nearest  ».hole  pound  (if 
necessary),  and  multiply  it  by  the  corresponding  rate  tXCEP- 
TION;  It  the  product  is  more  than  0  but  less  than  .5  pound,  round 
to  I  pound. 

411.132  Piece  Rates 

a.  OuistdftheCouniy.  To  determine  the  piece-raie  postage  for 
outside-the-county  copies,  multiply  the  number  of  aiUirtssftl 
pieces  (not  copies)  by  the  appropriate  rate,  based  on  the  presort  of 
the  piece  as  mailed  (see  440). 

6.  In-County.  To  determine  the  piece-ra'e  postage  for 
in-county  copies,  multiply  the  number  of  a.idreaed  pieca  (not 
copies)  by  the  appropriate  rate,  based  on  the  presort  of  the  piece  as 
mailed  (see  440). 

411.133  Sonadvertising  Adjustments.  To  determ  ne  the 
nonadvertising  adjustments: 

a.  Subtract  the  advertising  percen'age  (see  463.22)  from  100. 

b.  Multiply  the  result  by  the  number  of  addressed  pieces,  if 
necessary,  round  the  number  of  pieces  to  a  whole  number 

f.  Multiply  the  result  by  the  applicable  nonadvertising 
adjustment  per  piece  (see  41 1.2  and  41 1.3). 

411  134  Total  Postage  per  Mailing.  The  total  postage  per  maili.ng 
is  determined  by  adding  all  pound  and  piece  charges,  subtracting 
the  nonadvertising  adjusimeni  and  any  applicable  discounts,  and 
rounding  the  total  to  the  nearest  cent  cf  necessary). 

41114  Presort  Level  Rates 

411.141  General.  Presort  level  rates  m  second  class  are  identified 
by  one-  or  two-character  designations,  as  explained  below. 
Although  different  letters  are  used  for  regular  and  special  rates. 
the  corresponding  presort  levels  have  similar  preparation  and 
eligibility  requirements.  Not  all  presort  level  rates  may  be  claimed 
in  combination  with  other  automation  or  destination  entry 
discounts. 

411  142  Carrier  Route  Sortation  iLevelC  Rates) 

a  Level  CI.  II.  or  Kl  rates  apply  to  pieces  in  carrier  route 
packages  of  6  or  more  addressed  pieces  each  that  are  correctly 
sorted  to  carrier  route  or  carrier  routes  sacks  (see  444). 

b.  Level  C2.  12.  or  K2  rates  apply  to  pieces  eligible  for  the  level 
CI.  II.  or  Kl  rates  that  have  been  further  prepared  in  carrier 
delivery  walk-sequence  and  in  the  density  necessary  to  meet  the 
125-piece  rate  requirements  in  424  7. 

c.  Level  C3.  13  or  K3  rates  apply  to  pieces  eligible  for  the  level 
CI.  II.  or  Kl  rates  that  have  been  further  prepared  in  carrier 
delivery  walk-sequence  and  in  the  density  necessary  to  meet  the 
saturation  rate  requirements  in  424  7. 

411.143  Three-  and  Five-Digit  Sanation  (Level  B  Rates) 

a.  Level  B  or  H  rates  apply  to  pieces  in  5-digit.  optional  city, 
and  unique  3-digit  packages  of  b  or  more  addressed  pieces  each 
that  are  correctly  sorted  to  S-digit.  optional  city,  or  unique  3-digit 
sacks  (sec  443). 

b  Level  BS  or  H5  rates  apply  to  those  pieces  eligible  for  the 
level  B  and  H  rates  that  are  both  in  5-digit  packages  of  b  or  more 
addressed  pieces  each  that  are  correctly  sorted  to  S-digit.  optional 
city,  or  unique  3-digit  sacks. 

c.  Level  83  or  H3  rates  apply  to  those  pieces  eligible  for  the 
level  B  or  H  rates  that  are  both  in  optional  city  or  unique  3-digii 
packages  of  b  or  more  addressed  pieces  each  that  are  correctly 
sorted  to  optional  city  or  unique  3-aigit  sacks. 

411.144  Basic  Sortanon  (Level  A  Rales).  The  level  A  and  G  rates 
apply  to  pieces  not  eligible  for  or  claimed  at  the  rates  described  in 

4 11. 142  and  411.143. 
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41 1.145  In-County  LevelJ  Rates 

a.  The  level  J  rates  apply  to  all  pieces  eligible  fc>r  the  in-county 
rates  that  are  not  also  eligible  for  the  level  KR  or  KS  rates. 

b  The  level  J5  rates  apply  to  those  pieces  eligible  for  the  level 
J  rates  that  are  both  in  5-digit  packages  of  6  or  more  addressed 
pieces  each  that  are  correctly  sorted  to  5-digit.  optional  city,  or 
unique  3-digit  sacks. 

c  The  level  J3  rates  apply  to  those  pieces  eligible  for  the  level  J 
rates  that  are  both  in  optional  city  or  unique  3-digii  packages  of  h 
or  more  addressed  pieces  each  that  are  correctly  sorted  vo  optional 
city  or  unique  3-digit  sacks. 

d.  The  level  J 1  rates  apply  to  those  pieces  elioble  for  the  level 
J  rates  but  not  eligible  for  or  claimed  at  the  level  J3  or  J5  rates. 

41 1  i  Regular  Rates 

411JI     Eligibility.       All     copies    of    authorized     second-class 

publications  mailed  by  publishers  or  news  agents  are  subject  to  the 

regular  rates  in  411.22  through  411J4,  except  for  qualified  ropies 

of  publications  that  have  been  authorized  for  one  of  the  preferred 

rates  in  411.3.  and  nonrequester  and  iwnsubscriber  copies  as 

required    by    411.422.    Mailings    must    also    meet    the   specific 

requirements  that  apply  to  the  rates  or  discounts  claimed. 

411.22  Pound  Rates 

411J2I  Nonadvertising  Portion.    The  rate  for  the  nonadvertising 

portion  is  SO.  147  per  pound  or  fraction. 

41 1 M2  Advertising  Portion.    Rates  per  pound  or  fraction: 

Zone Rate 

Delivery  Ottic» $  0  168 

SCF 0.178 

14  2 0.1fl« 

3 a204 

4 0.224 

5 0.258 

6 0.292 

7 0.332 

8 0.367 

411.23  Piece  Rates.  Each  piece  rate  requires  specific  preparation 
as  described  m  411.113,  411,114,  411.12,  and  440.  Rates  per 
addressed  piece  are: 




Rate 

Rate 

(ZIP +  4 

Level 

Rate 

(ZIP*  4) 

Barcoded) 

A 

$0,201 

$0,192 

$0  182 

B3 

0.158 

0.154 

0.147 

B5 

0158 

0154 

0  139 

C1 

0.119 

0.119 

0.119 

C2 

0.114 

0.114 

0.114 

C3 

0104 

0104 

0  104 

411.326  Piece  Rates.  Each  piece  rate  requires  specific  preparation 
as  described  in  411  113.  411.114.  441.12.  and  4*).  Rates  per 
addressed  piece  are: 


41  li4  Nonadvertising  Adjustment.      . ... ^        „      . 

ment  applies  to  outside-the-county  piece-rate  charges  ana   is 
computed  as  shown  in  411  133.  For  regular  rate  publications,  the 
nonadvertising  adjustment  is  S0.0005  per  piece  for  each  1%  of 
nonadvertising  content. 
41 1.25  Entry  DiscounU 

411251  Delivery  Office  Zone  Pieces.  The  delivery  office  zone 
piece  discount  of  SO  014  applies  to  each  addressed  piece  claimed  in 
the  pound  rate  portion  at  the  delivery  office  zone  rate. 

411252  SCF  Zone  Pieces.  The  SCF  H>ne  piece  discount  of  SOOW 
applies  to  each  addressed  piece  claimed  in  the  pound  rate  portion 
at  the  SCF  zone  rate. 

411J  Preferred  Rates 

4U.31  General.  Requester  publications  are  not  eligible  for  the 
preferred  rates.  Copies  of  other  authorized  second-class  publica- 
tions mailed  by  publishers  or  news  agents  at  any  of  the  preferred 
rates  (in-county.  special  nonprofit,  classroom,  and  science  ol 
aEriculture)  must  meet  the  corresponding  eligibility  require- 
ments in  411.12,  and  411.32  through  411.35,  Nonsubscriber  copies 
of  second-class  publications  mailed  at  preferred  rate  are  also 
subject  to  the  limitations  in  411.322.  411,413.  and  411414. 
Mailings  must  also  meet  the  specific  requirements  that  apply  to 
the  presort  levels  or  other  rates  or  discounts  claimed. 
41lJ2ln<:ounty  Rates 

411J25  Pound  Rates.    Rates  per  pound  or  fraction; 

Zone  Rate 

Delivery  Office $  0  106 

All  Others 0.116 


Rate 

Rata 

(ZIP*  4 

Level 

Rate 

(ZIP  ♦4) 

Barcoded) 

ji 

J  0  077 

$  0  077 

$0  077 

J3 

0-077 

0,073 

0073 

J5 

0  677 

0  073 

0060 

Kl 

0,040 

0  040 

0  040 

KP. 

0  035 

0  035 

0  035 

-    K3 

0  033 

0.033 

0  033 

411327  Delivery  Office  Zone  Pieces      The  delivers   office   rone 
piece  discount  of  SiUK)3  applies  to  each  addressed  piece  ciaimed  in 
the  pound  rate  portion  at  the  delivery  office  zone  rate 
411  J3Spt<ul  NionproOt  Ratn 

411  331  Eligibility.  Onlv  second-class  puhlicaiions  specifically 
authorized  under  424  1  mav  be  mailed  at  the  special  nonprofit 
rates  subject  to  the  restrictions  in  411  413,  411  4!4.  and  411  42 
Mailings  musi  aiso  meet  the  specifK  requirements  that  app'y  to 
the  presort  levels  or  other  rates  Of  discounts  claimed. 
411.332  Pound  Rates 

a    Sonadi-erusLng  Poruon      The  rate  for  the  nonadvertising 
portion  IS  SO.  lUb  per  pound  or  fraction. 

b.  .\dvertiiiAg  Portion.    Rates  per  pound  or  fraction. 

Zone  Rete 

Detn/e'v  Office $  0  i20 

SCF 0  1 23 

1  &  2 0.141 

3 0.151 

4 0  177 

5 0217 

6 0  258 

7 0  308 

8 0.350 

411  333  Piece  Rates.  Each  piece  rate  requires  specific  prei«ration 
as  described  in  411.113,  411.114.  411.12.  and  li-i  Rates  per 
addressed  piece  are: 


_ J 

t 

Rate 

Rate        ! 

(ZIP  ♦  4 

Level 

Rate 

(ZIP  ♦  4)        ' 

Barcoded) 

G 

$0  169 

$0162 

$0152 

H3 

0  126 

0122 

0116 

H5 

0126 

0  122 

C  '09 

M 

0  088 

0  088 

C  088 

12 

0086 

0  086 

0066 

13 

0081 

0081 

0081 

411.334  Nonadvertising  Adjustment  The  nor^advetnisitig  adjust- 
ment applies  to  outside-the<ounty  piece  ^aie  charges  and  is 
computed  as  shown  in  4ii  133  For  special  nonprofit  rate 
publications,  the  nonadvertising  adjustmeni  ts  S0.00035  per  p»ece 
for  each  1<*  of  nonadvenising  content. 

4H  335  Puhliciitions  With  10%  or  Less  Advtnuing  Publications 
with  an  adverusing  percentage  that  is  i'i°"t  or  less  are  considered 
100%  nonadvertising  and  may  use  "n"  as  the  advertising 
percentage"  when  computing  the  nonadveri,s.-,gadjusiment 

41 1 J3*  Entry  Discounts 

a  Delivery  Office  Zone  Pieces  The  dc^e-v  office  jo-,e  piece 
discount  otK.605  applies  to  each  addressed  piece  cUimec  in  the 
pound  rate  portion  at  the  delivery  office  zone  rait 

b   SCF  Zone  Pieces.    Tbe  SCF  zone  piece  discount  of  S0.003 
applies  to  each  addressed  piece  claimed  in  tne  p^i^nd  rate  portion 
at  the  SCF  zone  rate. 
4 1!  J4  Classrtwm  Rates 

411341  Eligibility.  Onlv  second-class  puWlcations  specifically 
authorized  under  424  2  may  be  mailed  at  the  classroom  lates. 
subject  to  the  restrictions  in  411413.  41 1414,  and  411.42,  Mailings 
must  also  meet  ihe  specific  requirements  that  apply  to  the  presort 
levels  or  other  rates  or  discounts  claimed, 
41 1 .342  Pomnd  Rates 

t.  Nonadvernsmg  Portion.     The  rate  fur  the  nonadvertising 
portion  IS  Si)  UKi  per  pound  or  fraction. 
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b  Advertising  Ponion.    Ri\n  per  pound  or  friction: 

Zorm  Rat* 

Detivefv  Office  $0  120 

S6f 0  123 

1  «2 0.141 

3 0.151 

•     4 0.177 

S 0.217 

6 0  25a 

7 0  308 

8 0  350 

411  Mi  Htct  Raltt.  Each  piect  rate  rev^uire^  specific  preparation 
15  described  in  411  113,  411  114.  411  i:.  and  440  Rates  per 
addressed  piece  are 


Rat* 

Rat* 

(ZIP*  4 

l«v«l 

Rat« 

(ZIP*  4) 

Barcodad) 

G 

SO  169 

so  162 

SO  152 

H3 

0126 

0  122 

0  116 

H5 

0126 

0  122 

0  109 

11 

0086 

0  066 

0  086 

12 

0.066 

0086 

0  086 

13 

0061 

0  061 

0081 

4tli44  \onadi*rtismf  Adjustmtnl.  The  nonadvenismg  adjust- 
ment applies  10  ouisidethecouniy  piece-rate  charges  and  is 
computed  as  sho*n  m  411  133  For  classrixjm  rale  publications. 
the  nonad vert ising  adjustment  is  VmxniJS  per  piece  for  each  I'o  of 
nonod  vert  ising  con  tent 

41 1  MS  Enrry  Discounts 

I  Delivery  Office  Zone  Picies  The  delivery  office  zone  piece 
d.scount  of  $0  005  applies  to  each  addressed  piece  claimed  in  the 
pound  rate  pmrtion  at  the  delivery  office  zone  rate 

6  S(  F  Zone  Pieces  The  SCF  zone  piece  discount  of  $()IX)3 
applies  to  each  addressed  piece  claimed  in  the  pound  rate  portion 
at  the  SCF  zone  raie. 

41 U5  Science  of  Africulture  Races 

4IIJSI  Elifibiliry.  Science  of  agriculture  rates  appiv  lo 
outside- 1 he-cou my  copies  of  authorized  second  cliss  publications 
mailed  by  publisher  or  ne*s  agents  *hen  the  total  number  of 
copies  furnished  during  any  12-month  period  to  subscribers 
residing  in  rural  areas  are  at  least  "■()%  of  the  total  number  of 
copies  distributed  by  any  means  for  any  purpose.  Use  of  the 
science  of  agriculture  rales  is  subject  to  the  restrictions  in  41 1  4  13. 
411414,  and  411. 42J.  .Mailings  must  also  meet  the  specific 
requirements  that  apply  to  the  presort  levels  or  other  raies  or 
discounts  claimed. 

411 JS2  Pound  Kates 

II  \onadverii5ing  Po'in'n  The  rate  for  tne  nonadvertising 
portion  IS  $0  147  per  pound  or  fraction 

b  AJi-eriising  Portion.    Rates  per  pound  or  fraction: 


Zona 


Rat* 


Detivery  Office 
sCf  .    . 

S  0  1 20 
.  .    0.123 

1ft2 

.  .     0.141 

3 

..    0.204 

4 ^ . 

. .    0  224 

S 0  256 

6 0  292 

7 0  332 

8 0.367 

41 1  JSJ  Piece  Kates.  Fach  piece  rate  requires  specific  prepara:ion 
IS  described  in  411.113.  411.114.  411  12,  and  44i).  Rates  per 
addressed  piece  are: 


Rat* 

Rat* 

(ZIP*  4 

UWl 

Rat* 

(ZIP*  4) 

BareodMt) 

A 

$  0  201 

$0  192 

S  0.182 

B3 

0  158 

0154 

0147 

B5 

0.156 

0  154 

0  139 

CI 

0119 

0119 

0119 

C2 

0.114 

0  114 

0.114 

C3 

0.104 

0104 

0.104 

4IIJ54  Nonadvertising  Adjustment.  The  nonadvertising  adjust- 
ment applies  to  ouiside-the-county  piece-rate  charges  and  is 
computed  as  shown  in  4I1  133  For  regular  rate  publication,  the 
nonadvertisinf  adjustment  is  S0fXX)5  per  piece  for  each  1%  of 

nonad  vert  ising  content 

41 1. J55  Entry  Discounts 

a  DeUvery  Office  /.iie  Pieces  The  delivery  office  zone  piece 
discount  of  SO014  applies  to  each  addressed  piece  claimed  in  the 
pound  rate  port, on  ai  the  delivery  office  zone  rate. 

ft.  SCF  Zone  Puca  The  SCF  zone  piece  discount  of  Sfl  00") 
applies  to  each  addressed  piece  claimed  m  the  pound  rate  portion 
at  the  SCF  zone  rate. 


0«l«t«  411  18 


412  Fees 

412  I  Application  Fees 

412  II  Crnrral 

412  III  \o  Fee  Applications     A  fee  is  not  chargec  for  applications 

for  reeniry  that  only  re<(uesi  authorization  to  use  the  preferred 

rates.  The  fee  must  be  paid  if  the  application  includes  any  other 

request. 

412  1 12  Refund  of  Fees.  After  an  application  has  been  filed  *ith 
ihe  Cus'ii  Service,  no  pan  of  an  accompanying  fee  is  returned  to 
ihe  applicani.  except  is  provided  by  147.221b. 

412  12  Original  Entry.  A  fee  of  t275  must  accompany  an 
appiici'iiin  for  second  class  mail  privileges  (original  entry)  (f^orm 

3501   }'^<<:\.  .>5i)2,  or  3MII 

412  13  NevKS  Agent  Registry.  A  fee  of  $45  must  accompany  an 
application  for  ne*s  agent  registry  (Form  3.'i*JlA). 

412  14  Additional  Entry  A  fee  of  $75  must  accompany  an 
appiica-.i;  inr  additional  entry  (Form  3510).  One  fee  is 
cha'ge.ifi.e  Mr  eacn  additional  entry  established,  modified,  or 
canceled 

412  1$  Reentry  A  fee  of  $45  must  accompany  an  application  for 
reeniry  (Form  .<5li))  to  request  a: 

a.  Change  in  title,  frequency  of  issuance,  or  office  of  original 
entry  (kno*n  office  of  publication)  (see  427  1 ). 

6.    Change  in  qualification  category  (see  427  2) 

c.  Change  m  authorized  rates  from  preferred  to  regular  (see 
427.2).  (No  fee  is  charged  if  reentry  is  only  lo  change  authorized 
rates  from  regular  to  preferred  ) 

d.  Modification  or  cancellation  of  an  additional  entry  (see 
412.14,  4:m  40.  and  JJh  i') 

4122  Address  Correction  Fee 

4t2JI       Manual    Correction.    The    fee    for    manual    address 
correction  service  is  $0  35  per  notice  issued. 
412,22     Automated  Correction    The  fee  for  automated  address 
correction  service  (see  472.3)  is  $0  20  per  notice  issued. 


420  Classification 


423  Requirements  for  Specific  Categories 
423  I  General  Publications 


423  12  Circulation  Requirements 

42}  121  List  of  Subscribers  Replace  ttx  IMrd  Mnt*nc«.  at  follow*: 
Persons  *hi)se  subscriptions  are  obtained  at  a  nominal  rate  (see 
423.124).  and  persons  *hose  copies  bear  an  alternative  form  of 
address  (see  122.414,  122  422.  and  122.433d),  must  not  be  included 
OS  a  part  of  the  legitimate  list  of  subscribers. 
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423.14  Hew  tc  Apply  for  Second-Class  PrivHeget 

42i.l42  Application  Fee.  The  fee  prescribed  by  412.12  must 
accompany  an  application  for  second-class  mail  privileges 
(original  entry). 

423  J  Publications  of  EUi«ibt«  Institutions  and  Societies 

423,22  How  to  Apply  for  Second-Class  Privileges 

423222  Application  Fee.  The  fee  prescribed  by  412  12  must 
accompany  an  application  for  second-class  mail  privileges 
(original  entry). 

423.3  Publications  of  State  Departmenu  of  Agriculture 

423  J2  How  to  Apply  for  Second-Oat*  Privileges 

423J22  Application  Fee.  The  fee  prescribed  by  412  12  must 
accompany  an  application  for  second-class  mail  prrvileges 
(original  entry).  '  ■ 

423.4  Re<)wc*ter  Publications 

423.41  Eligibility.    Change  the  r«l*r*nea  from  41 1.21 10  4112 

42342  Circulation  Re<|ulrementt 

423,42/  Uit  of  Requesters.    Replace  D>e  laat  tentenc*.  at  loitow*: 
Persons  will  not  be  deemed  to  have  requested  the  publication  if 
the  copies  of  the  publication  sent  to  those  persons  bear  an 
alternative  form  of  address  (see  122.414.  122.422,  and  122  433d) 

42343  How  to  Apply  for  Second-Class  Privileges 

42i.4i2  Application  Fee.  The  fee  prescribed  by  412  12  must 
accompany  an  application  for  second-class  mail  privileges 
(original  entry), 

4235  Foreign  Publications 

42352  How  te  Apply  for  Sccond-Oass  Privileges 

42iS22  Application  Fee.  The  fee  prescribed  by  412  12  must 
accompany  an  application  for  second-class  mail  privileges 
(original  entry). 

423,6  News  Agent  Registry 

423.62  How  to  Apply  for  News  Agent  Registry 

42J.622  Application  Fee.  The  fee  prescribed  by  412  13  must 
accompany  an  application  for  news  agent  registry 


424  Additional  Eligibility  Requlremenu  for  Specific  Rates 
Reirae  424  •*  tttown  above:  exittlng  tejit  In  424  1,  424  2,  artd  424  3  It 
unchanged. 

4244  Delivery  OfTice  Rates 
42441  Eligibility 

424AII  General.  The  delivery  office  rates  apply  only  to 
publications  that  are  available  for  entry  at  the  facility  (post  office, 
station,  branch,  etc  )  where  the  carrier  cases  mail  for  the  carrier 
route  serving  the  address  on  the  mailpiece  (For  purposes  of  this 
section,  city  carrier  routes,  rural  routes,  highway  contract  routes, 
and  general  delivery  and  post  office  box  sections  will  be  refierred  to 
collectively  as  "carrier  routes.")  The  delivery  office  rates  are  the 
delivery  office  zone  pound  rate  (which  applies  to  the  pound  rate 
postage)  and  the  delivery  office  zone  piece  discount  (which  is 
deducted  from  the  piece  rate  postage  oased  on  the  number  of 
addressed  pieces  claimed  at  the  delivery  office  zone  pound  rate). 
424.412  Prtparation.  Copies  claimed  at  the  delivery  office  rates 
must  be  eligible  for  and  claimed  at  a  level  C,  I.  or  K  rate  (see  424  7 
and  444  for  additional  requirements,  as  applicable).  To  be  eligible 
fo'  the  delivery  office  rates,  the  copy  must  be  part  of  a  properly 


prepared  and  labeled  carrier  rouie  package  placed  m  a  carrier 

route  or  5-digit  carrier  routes  sack,  tray,  or  pallet  that  is  correctly 

labeled  to  the  corresponding  destinatron  (see  444  for  additional 

requirements).  Copies  may  be  prepared  in  bundles  instead  of 

sacks,  or  in  packages  or  pallen.  if  authorized  under  445  I.  445  2  or 

445.3. 

424.413  Volume 

a  Minimum  Volume  Fxcept  for  requirements  for  the  carrier 
route  or  walk-sequence  rate  that  applies  lo  the  mail,  there  is  no 
additional  volume  requirement  for  a  mailing  claimed  ai  the 
delivery  office  rates  Regardless  of  volume,  the  number  of  copies 
at  the  delivery  office  rates  must  represent  more  ihan  half  of  the 
total  number  of  copies  of  that  publication  presented  to  a  delivery 
facility  within  any  24-hour  period,  except  as  provided  hy  424  413c. 
N^hen  a  single  mailer  presents  delivery  office  rate  copies  of  more 
than  one  publication,  the  total  number  of  delivery  office  rate 
copies  must  represent  more  than  half  the  mail  (by  number  of 
copies  or  bv  weight,  whichever  is  greater)  presented  by  the  same 
mailer  within  any  24-hour  period.  The  mailer  is  the  party 
presenting  the  material  to  the  Postal  Service  (or  for  whom  a 
transportation  company  has  presented  the  material  to  the  Postal 
Service) 

6.  Maximum  Volume  Except  as  provided  bv  424  413c  ihe 
same  mailer  may  not  present  for  verification  and  acceptance  more 
than  4  destination  rate  mailings  at  the  same  destination  postal 
facility  (or  another  acting  as  its  agent)  in  any  24-hour  period  This 
limit  may  be  waived  if  local  conditions  permit  mauers  may  ask 
for  such  a  waiver  when  scheduling  deposit  of  the  mailings  (see 
424  442)  There  is  no  maximum  for  piani  verified  drop 
shipments. 

c  Eicepuon  The  reouirements  of  424  4i3a-b  do  not  appiv  to 
mailings  presented  to  eitner  the  publicaiion  s  authorized  original 
entry  post  office  or  an  authorized  addmonal  entr)  serving  the 
place  where  the  copies  were  prepared  for  mailing.  J  that  entry 
post  office  is  the  destination  postal  facility  ai  which  the 
destination  rate  copies  must  be  deposited 

424.42  Authorind  Entry.  Publications  must  have  ar  auihonrcd 
entry  at  each  post  office  where  mail  is  deposited  at  the  dei  vcy 
office  rates.  For  post  offices  with  staiions  or  branches, 
establishment  of  an  entry  at  the  mam  post  office  aiows  deposit  of 
mail  at  any  station  or  branch  of  that  post  office 

424.43  Distribution  Plan.  Entry  of  pubiicaiions  at  the  delivery 
office  rates  must  be  in  accordance  v>iih  the  distribution  plan 
associated  wnh  the  authorized  post  office  of  entry  Post  offices  will 
not  accept  copies  not  authorized  entry  at  that  pi.)st  office  as 
dccribed  in  tne  approved  distribution  plan  See  42ft  (or  more 
information  about  additional  entry. 

42444  Mailing. 

424.441  Place  of  Deposit.  Publishers  must  deposit  copies  claimed 
at  the  delivery  office  rates  at  locations  and  times  specified  by  tne 
entry  office  postmaster,  or  designee,  or  by  the  division  manager, 
logistics  and  distribution  (see  424  442),  as  applicable  Copies  are 
ineligible  for  the  delivery  office  rates  if  not  deposited  bv  the 
mailer  at  the  destination  delivery  unit  (see  424  4il).  regardless  of 
circumstance. 

424.442  Scheduled  Deposit.  Mailers  may  schedule  deposit  of 
destination  rate  mailinp  at  least  24  hours  in  advance  by 
contacting  the  managr,  logistics  and  distribution,  iv  designee,  at 
the  field  division  office  in  whose  service  area  the  desimanon 
facility  IS  located.  Mailers  must  comply  with  the  scheduled 
deposit  time  provided,  which  will  be  the  earliest  possible  date. 
Standing  appointments  for  renewable  h-month  periods  ma>  be 
requested  by  written  application  to  the  manager  logistics  and 
distribution,  at  the  field  division  office  m  whose  service  area  the 
destination  facility  is  located. 

424.443  Additional  Information.  Additional  information  about 
scheduling  and  unloading  requirements  may  be  obtained  from  the 
manager,  logistics  and  distribution,  or  designee  at  the  field 
division  office  in  whose  service  area  the  desimanon  facility  is 
located 

424.45  Copies  for  Other  Dettinations  or  at  Other  Rates 

424451  General  A  mailing  which  contains  copies  claimed  at  ine 
delivery  office  rates  may  include  other  copies  claimed  at  oiher 
rates  subject  to  the  limitations  in  424  413 

424452  Authorization.  Any  copies  for  other  desiinaiions  il-at  are 
presented  at  a  delivery  office  by  the  publisher  may  be  mcuded 
only  as  specified  in  the  authorized  distribution  plan  for  inai  eniry 
post  office  (see  426  4 1 ) 

424AS3  Separation.  VVhen  presented  to  the  Postal  Service,  ihe 
sacks  containing  the  delivery  office  rate  copies  must  be  separated 
from  others  in  the  same  mailing  or  m  other  mail.ngs  Any 
effective  method  of  separation  may  be  used 
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424.46  CPP  Publicatisiu.  Publications  luihonzed  lo  uv 
Ccniralized  Poitage  Paymcoi  (CPP)  procedures  must  alKi  meet 
the  requirements  of  464  and  the  lerms  of  ibcir  CPP  authorization 

424.47  Documentalioii.  Pviblishen  who  prepare  mailings  claimed 
at  the  delivery  ofTice  rates  must  sutKiantiaie  compliance  with  the 
requirements  in  424  41.  If  the  carrier  route  raie  (level  CI  II  Kl)  u 
claimed,  i.'ie  publisher  must  indicate  the  number  of  copies  and  the 
number  of  addressed  pieces  for  aach  carrier  route.  This  may  be 
accomplished  is  provided  by  424.M  or  by  submission  of  separate 
documentation  IT  a  walk-sequence  rate  is  claimed,  the  publisher 
must  provide  the  documeniaiiun  required  by  424.77.  $«e  405. 24 
for  additional  documenution  requirements  that  apply  to 
plant- verified  drop  shipmeats. 

424iZIP-«-4Ratcs 

424JI  General.  The  ZIP-f  4  rates,  available  only  Cor  letter-size 
second-class  publications,  include  a  discount  applied  to  each 
addressed  piece  prepared  in  accordance  with  424.52  through 
424.54  and  the  applicable  level  A  or  B  sortaiion  requirements  m 
440.  A  ZIP  +  4  rate  (discount)  is  not  available  for  level  C.  I.  and  K 
rate  pieces. 

42432  Automation  Compatibility  Requirements.  Each  piece  for 
which  a  ZIP>'4  rate  is  claimed  must  be  prepa.-ed  as  required  by 
324.2. 324.3.  and  324  5  through  324  ' 

424.53  Minimum  Quantity 

424S31  Ptr  Mailint-  Although  there  is  no  specific  mmimum 
number  of  pieces  required  for  a  ZlP  +  4  rate  second-class  mailing. 
no  less  than  US'*  ot  the  number  of  addressed  pieces  in  such  a 
mailing  must  be  eligibte  for  and  claimed  it  i  /IP>4  riie  f-.jch 
remaining  piece  must  bear  the  correct  5-di^ii  /IP  Code  for  (he 
delivery  address  on  the  piece  and  must  meet  the  applicable 
requirements  in  324  2.  324.).  and  324  5  through  324.7. 

424JJ2  Ptr  Packaft,  Sack,  and  Tray.  Each  package  must  contain 
a  minimum  of  6  addressed  pieces.  Each  package  must  be  placed  in 
either  a  sack  conuinmg  at  least  4  packages  or  in  a  tray  that  is  at 
least  3(4  bM  when  the  coi. tents  are  reasonably  compressed. 

424.54  Preparation 

424J4I  Prtsort.  All  pieces  in  a  ZIP'«'4  rate  mailing  must  be 
presorted  together  as  required  by  441  or  443  for  the  presort  level 
claimed. 

424S42  Packaginf,  Saeking,  titd  Traying.  ZIP>4  rate  mailings 
must  be  packaged,  sacked,  and  trayed  as  required  by  447 

424  J43  Rau  Eligibility 

a.  Ctneral  Ruie.  Subject  to  the  requirements  of  424.332,  pieces 
presorted  under  441  are  eligible  for  the  level  A/GJI  or  level 
A'&Jl  ZIP'*'4  rate,  as  applicable;  those  presorted  under  443  are 
eligible  for  the  level  B.HJ3.J5  or  level  aiiJ3J5  ZlP  +  4  rate,  as 
applicable. 

b  Optional  Sortaaon  lo  Auiomaud  Sues.  Subject  to  the 
requirements  of  424.532,  publishers  may  prepare  mailings  at  the 
level  B3'H3jJ3  ZIP-f  4  rate  without  making  S-digit  packages  or 
sacks  when  all  pieces  in  the  mailing  are  for  destinations  within 
the  3-digit  ZIP  Code  ranges  listed  in  Exhibit  122  63m.  and  pieces 
desiinatinj  in  other  ZiP  Code  areas  are  prepared  as  a  separate 
mailing.  Pieces  prepared  under  this  optional  sorutioa  must  be 
presorted  in  unique  3-digit,  SCF.  AADC  and  Mixed  AADC 
packages  which  are  correcilv  sorted  in  unioue  3-dig)t,  SCF, 
AADC.  and  Mixed  AAOC  sacks  or  trays  to  the  aesiinations  listed 
in  Exhibits  122.b3m-o.  Mixed  AADC  packages  and  trays  may  have 
fewer  pieces  or  packages  than  prescribed  in  424.532.  Pieces  in 
AADC  and  Mixed  AADC  packages,  sacks,  and  trays  are  not 
eligible  for  the  level  B3<H3/J3  rates  and  must  be  claimed  at  the 
level  AH/J  rates. 

4244  ZIP-f  4  Barcodcd  Rate* 

424.41  General.  The  ZlP-t-4  Barcoded  rates,  available  only  for 
letter-size  second-class  publicatioas.  include  a  discount  applied  to 
each  addreued  piece  prepared  in  accordance  with  424  62  tnrough 
424.6"}  and  the  applicable  level  AJCui  or  B/H  sonation 
requiremen's  in  440.  A  ZIP-f4  Barcoded  rate  (iJiscouni)  is  not 
available  lor  level  C.  I.  and  K  rate  pieces. 

42442  Automation  Compatibility  Rcquircmenu.  Each  piece  for 
which  a  ZIP-*-4  Barcod«l  rate  is  claiin«d  must  meet  the  physical 
requirements  in  324.3  and  324  5  and  must  bear  a  ZIP •♦•4  barcode 
pre  oared  as  required  in  324.72-324.T7  and  325.51. 

42443  Minimum  Quantity 

424.631  Ptr  Mailing.  Although  there  is  no  specific  minimum 
number  of  pieces  required  for  a  ZIP •♦•4  Barcodeo  rate  second-class 
mailing,  no  less  than  85%  of  the  number  of  addressed  pieces  in 
such  a  mailing  must  be  eligible  for  and  claimed  at  a  ZIP'«-4 
Barcoded  rate.  Each  remaining  piece  must  bear  the  correct  ZIP-f  4 
code  or  5-digit  ZIP  Code  for  the  delivery  address  on  the  piece  and 
must  meet  the  applicable  requirements  m  324.3-324.7. 


424.t32  Ptr  Packagt.  Sack,  and  Tray.    Each  package  must  conuin 
a  minimum  of  6  addressed  pieces.  Each  package  must  be  placed  in 
either  a  sack  con  taming  at  least  4  packages  or  a  tray  thai  is  at  lea.st 
3<4  full  when  the  contents  are  reasonably  compressed. 
42444  Preparation 

424A41  Prtsort.  All  pieces  in  a  ZIP-f  4  Barcoded  raie  mailing 
must  be  presorted  together  as  required  by  441  or  443  for  the 
presort  level  claimed. 

424.M2  Packaging.  Sacking,  and  Traying.    ZtP-f  4  Barcoded  rate 
mailings  must  be  packaged,  sacked,  and  trayed  as  required  by  447. 
424.643  tatt  Eligibility 

a.  Levtt  A.GUt  Subject  to  the  requirements  of  424.632.  pieces 
presorted  under  441  are  eligible  for  either  the  level  A,&J1  or  level 
A.G/J1  ZIP-f  4  Barcoded  ra(e,as  applicable. 

b  Level  B,HJ5  Subject  (o  the  requirements  of  424.632,  pieces 
presorted  under  443  are  eligible  for  either 

(t)  the  level  B3.H.VJ3  or  level  83  H3.J3  ZIP  +  4  Barcoded  rate. 
as  applicable,  if  in  an  optional  cit^  or  uni<)ue  3-digit  package  that 
IS  correctly  sorted  to  an  optional  city  or  unique  3-digit  sack;  or 

f.i  ihe  level  B5.H5'J5  or  level  B5  H5.J5  ZIP  + 4  Barcoded  rate. 
as  applicable,  if  in  a  5-digit  (lackage  that  is  correctly  sorted  to  a 
S'digit.  optional  city,  or  unique  3-digii  sack. 

c.  Optional  Sortation  to  Automated  Sues.  Subject  to  the 
requirements  of  424.632  and  447.  publishers  may  prepare  mailings 
at  the  level  B3/H3/J3  ZIP-f  4  Barc(ided  rate  without  making  5-digit 
packages  or  sacks  when  all  pieces  in  the  mailing  are  for 
destinations  wiihin  (he  3-digit  ZIP  Code  ranges  listed  in  Exhibit 
I22f>3m.  and  pieces  destinating  m  o'her  ZIP  Code  areas  are 
prepared  as  a  separate  mailing.  Pieces  prepared  under  this 
optional  sortaiion  must  be  presorted  in  unique  3-digit.  SCF. 
AADC  and  Mixed  AADC  packages  which  are  correctly  sorted  in 
unique  3-digit,  SCF.  AADC.  and  Mixed  AADC  sacks  or  trays  to 
the  destinations  listed  in  Exhibits  122.63m-o.  Mixed  AADC 
packages  and  iravs  may  have  (ewer  pieces  or  packages  than 
prescribed  m  424.632.  Pieces  in  AADC  and  Mixed  AADC 
packages,  sacks,  and  trays  are  not  eligible  for  the  level  B3/H3.;3 
rates  and  must  be  claimed  at  the  level  AH/J  rates. 

424.7  Walk-Sequence  Rates 
424  71  General 

424.711  Ehgibility.  The  walk-sequence  rates  (125-piece  and 
saturation)  each  include  a  discount  applied  to  each  eligible 
walk-sequenced  addressed  mailpiece  in  a  carrier  route  mailing 
prepared  as  required  by  424.7] -424. ""H.  See  444  for  additional 
requirements.  (For  purposes  of  this  section,  city  carrier  routes, 
rural  routes,  highway  contract  routes,  and  general  delivery  and 
post  office  box  sections  will  be  referred  to  collectively  as  "carrier 
routes"  unless  specifically  stated.)  Pieces  prepared  using  simpli- 
fied address  must  meet  the  requirements  in  122.41. 

424.712  Authoriud  Entry.  Publications  must  have  an  authorized 
entry  at  each  post  office  where  mail  is  deposited  at  a 
walk-sequence  rate  For  post  offices  with  stations  or  branches, 
establishment  of  an  entry  at  the  main  post  office  allows  deposit  of 
mail  at  any  sution  or  branch  of  that  post  office. 

424.713  Distribution  Plan.  Entry  of  publications  at  a  walk- 
sequence  rate  must  be  in  accordance  with  the  distribution  plan 
associated  wiih  the  authorized  post  office  of  entry.  Post  offices 
must  not  accept  copies  not  authorized  entry  at  that  post  office  as 
described  in  an  approved  distribution  plan.  Sec  426  for  more 
information  about  additional  entry 

424.714  Mailing.  Publishers  must  deposit  copies  claimed  at  a 
walk-sequence  rate  at  locations  and  times  specified  by  the  entry 
office  (KBtmaster. 

424.715  Copitt/or  Othtr  Dtslinations  or  at  Oxhtr  Katts 

a  General.  A  mailing  which  includes  copies  claimed  at  a 
walk-sequence  rate  may  include  other  copies  claimed  at  other 
presort  rates, 

b.  Separation.  At  the  lime  when  presented  to  the  Postal 
Service,  the  sacks  containing  the  walk-sequence  rate  copies  must 
be  separated  from  other  sacks  in  the  same  mailing  or  other 
mailings.  Any  effective  method  of  separation  may  be  used. 

c  Other  Rales.  In  addition  to  those  copies  prepared  in 
walk-sequence  as  required  for  the  rate  claim  (see  424.75), 
publishers  are  encouraged  to  prepare  all  other  copies  in  the 
mailing  in  walk -sequence. 

424.716  CPP  PublicatiuHS.  Publications  authorized  to  use 
Centralized  Postage  Payment  (CPP)  procedures  must  also  meet 
the  requirements  of  4M  and  the  terms  of  their  authorization  for 
CPP 

424.72  Preparation.  Mailpieces  claimed  at  a  walk-sequence  rate 
must  be  prepared  as  earner  route  mailings,  i.e..  an  addressed  piece 
must  be  pan  of  a  properly  prepared  and  labeled  carrier  route 
package  placed  in  a  sack  for  the  corresponding  carrier  route  (see 
4-44  for  additional  requirements)  or  must  be  in  a  package  placed  in 


a  carrier  route  pallet,  or  a  5-digii  carrier  routes  pallet  containing 
only  copies  for  the  same  delivery  unit.  Pieces  that  are  in  other 
than  carrier  route  packages,  or  in  carrier  route  packages  that  are 
not  placed  in  correspondinj  carrier  route  sacks,  are  not  eligible 
for  a  walk-sequence  rate.  These  pieces  may  be  included  in  the 
mailing  only  as  provided  by  424,715.  Pieces  prepared  using 
simplified  address  must  meet  the  requirements  in  122.41. 

424.73  Addresiing 

424.731  Walk-Sequenei  Ratis.  Walk  sequence  rate  mail  must  be 
addressed  as  follows: 

a.  each  piece  addressed  for  delivery  on  a  city  carrier  route 
must  bear  a  complete  delivery  address  or  an  alternative  form  of 
address  as  provided  by  122.42  or  122.43. 

b.  each  piece  addressed  for  delivery  through  a  general  delivery 
or  post  office  box  unit  must  bear  a  complete  delivery  address  or  an 
alternative  form  of  address  as  provided  by  122.4. 

c.  each  piece  addressed  for  delivery  on  a  rural  or  highway 
contract  route  must  bear  a  simplified  address  (see  122.41). 
4i:.732  SubscribtriRtqutsttr  Caput.     Copies  bearing  an  alter- 
native form  of  address  (see  122.41)  do  not  count  as  subscriber  or 
requester  copies  (see  423. 12 1  and  423.42 1 ). 

424.74  Density 

424.741  Ptr  S-Digit  UP  Code.  Once  (he  minimum  volume  per 
carrier  route  has  been  met,  there  is  no  further  minimum  volume 
for  the  5-digit  ZIP  Code  delivery  area.  Walk-sequence  rate  mail 
need  not  be  sent  to  all  carrier  routes  within  a  5-digit  delivery  area. 

424.742  Ptr  Carrier  Kouti  -  l2S-Pitct  Walk-St^utnet  Ratt.  At 
least  125  walk-sequenced  addressed  pieces  must  be  prepared  for 
each  carrier  route  receiving  mail  claimed  ai  (he  125-piece 
walk-sequence  rate.  Mail  for  carrier  routes  having  124  or  fewer 
possible  deliveries  may  qualify  for  the  125-piece  walk-sequence 
rate  if  a  piece  is  addressed  to  every  possible  delivery  on  the 
corresponaing  route,  or  for  the  saturation  walk-sequence  rate  if 
the  requirements  in  424.743  are  met. 

424.743  Ptr  Carrier  Routt  -  Saturarion  Walk-Stqutnei  Ratt 

a.  Pieces  eligible  for  and  claimed  at  the  saturation 
walk-seouence  rate  must  be  addressed  to  either  <*)%  or  more  of 
the  residential  addresses  or  75%  or  more  of  the  total  number  of 
addresses,  whichever  is  less,  on  each  city  carrier  route  receiving 
saturation  mail,  and  in  each  general  delivery  unit  or  post  office 
box  section  receiving  saturation  walk-sequence  rate  niail  not 
addressed  in  the  simpUfled  format. 

b.  Pieces  eligibte  for  and  claimed  at  the  saturation 
walk-sequence  rate  must  be  addressed  to  75%  or  more  of  the  total 
number  of  addresses  on  each  rural  or  highway  contract  route 
receiving  saturation  walk-sequence  mail,  and  in  each  general 
delivery  unit  or  post  office  box  section  receiving  saturation 
walk-sequence  rate  mail  addressed  in  the  simplified  format. 

424.744  Multiplt  Copies  or  Pieces  ptr  Addrtss.  Regardless  of  the 
number  of  copies,  only  one  addressed  piece  per  delivery  address 
may  be  counted  toward  the  required  density  prescribed  in 
42'r742-424.743. 

424.75  Walk-Sequencing 

424.751  Gtneral,  The  pieces  in  a  walk-seauence  rate  mailine 
must  be  organized  in  the  sequence  in  which  tney  will  b*  delivered 
as  determined  by  luc  luauu  ^.  .ice.  Pieces  prepared  with  a 
simplified  address  must  meet  the  requirements  in  122.413. 

424.752  Paekagts.  Walk-sequenced  letter-  and  flat-size  pieces 
must  be  preparied  in  packages.  Letter-size  pieces  must  be  prepared 
in  packages  that  are  not  more  than  4  inches  thick. 

424.753  Packagt  Labtling. 

a.  Facing  Slip.  Each  package  of  walk-sequenced  pieces  must 
bear  a  £>cing  slip  placed  over  the  front  of  the  top  piece  in  the 
package. 

b.  Content.  The  facing  slip  must  contain  the  phrases 
"WALK-SEQUENCED  MAIL;"  "PACKAGE  n  OF  nn"  (where 
"n"  is  the  sequential  number  of  the  package  out  oL"nn,"  the  total 
number  of  packages  for  the  carrier  route);  "CARRIER  ROLTE" 
(or  "RURAL  ROUTE."  "HIGHWAY  CONTRACT  ROUTE." 
"POST  OFFICE  BOX  SECTION,"  or  "GENERAL  DELIVERY 
SECTION."  as  appropriate),  followed  by  the  appropriate  number 
and  the  name  and  ZIP  Code  of  the  delivery  post  office.  The  ZIP 
Code  may  be  that  of  the  delivery  unit  (sution  or  branch)  where 
applicable.  As  an  alternative,  mailers  who  cannot  anticipate  the 
toul  number  of  packages  that  will  be  produced  for  a  route  may 
number  each  package  consecutively  and  mark  "LAST"  on  the  last 
package  for  each  route. 

c.  Formal.  The  facing  slip  must  present  the  required 
information  in  approximately  the  following  fornut: 


WALK-SEOLENCED  MAIL 
PACKAGE  5  OF  10 
CARRIER  ROUTE  17 
CENTREVILLE  VA  22020 


424.76  Accuracy 

424.761  Error  Rati.  For  each  carrier  route  receiving  mail  at  a 
walk-sequence  rate,  no  more  than  5°t  of  the  lotal  pieces  for  the 
route  may  be  found  oui-of -sequence  or  sorted  to  the  wrong  carrier 
route.  (The  total  number  of  pieces  for  the  route  is  shown  on  the 
documentation  required  by  424.78.) 

424.762  Errors  not  Counttd.  An  error  will  not  be  counted  when 
pieces  are  not  in  sequence  or  not  sorted  to  the  correct  carrier 
route  because  of  Postal  Service  scheme  changes  not  yet 
incorporated  in  the  scheme  that  the  mailer  is  required  to  use  in 
preparation  of  the  mailing  (see  424.77  and  424.78). 

424.763  Pitcts  in  Error.  When  a  number  of  pieces  is  found  that 
represents  5%  or  more  of  the  total  pieces  for  the  route,  the 
remaining  pieces  in  the  mailing  for  that  route  will  be  held  and  no 
further  attempt  made  to  distribute  or  deliver  them.  The  delivery 
unit  will  notify  the  mailer  or  representadve  accordingly  if  the 
mailing  was  accompanied  by  the  name  and  telephone  number  of 
the  mailer  or  a  local  representative  for  the  mailer.  The  mailer  or 
representative  may  inform  the  delivery  unit  that  it  is  abandoning 
the  mailing,  or  within  24  hours,  eiiher  call  for  the  mailing  to 
correct  the  walk-sequence  errors  or  pay  additional  postage  (ihe 
diffierence  between  the  walk-sequence  and  carrier  route  presort 
rates)  for  all  the  pieces  in  the  mailing  for  that  route. 

424.764  Refunds.  No  refund  of  postage  will  be  available  for 
postage  paid  for  abandoned  mailings. 

424.77  Delivery  Sequence  Information 

424.771  General.  Mailings  entered  ai  walk-sequence  rates  must 
be  based  on  delivery  sequence  information  provided  by  the  Postal 
Service  using  the  methods  in  424.772  or  424.   ,3. 

424.772  CDS  File.  The  Computerized  Delivery  Sequence  (CDS) 
file  is  updated  quarterly.  \^alk-sequence  rate  mailines  presented 
for  acceptance  6  months  or  more  after  the  release  oT  a  CDS  file 
update  must  incorporate  the  changes  contained  in  (hat  update. 
^failings  based  on  out-of-date  Information  will  not  be  accepted  at 
a  walk-sequence  rate. 

424.773  Addrtss  Sequencing  Semici.  Mailings  entered  at 
walk-sequence  rates  mav  be  based  on  delivery  sequence 
information  provided  by  iKe  Postal  Service's  address  sequencing 
services  (see  946),  These  services  can  be  used  to  provide  updated 
information  as  requested  by  the  customer.  Mailers  who  use 
address  sequencing  service  must  base  walk-seouence  rate  mailings 
on  address  sequence  information  that  was  updated  not  more  than 
6  months  prior  to  the  dau  of  mailing.  Mailings  based  on  older 
information  will  not  be  accepted  at  a  walk-sequence  rate 

424.78  Documentation 

424.781  Gtneral  Mailers  who  prepare  mailings  claimed  at  a 
walk-sequence  rate  must  substantiate  compliance  with  the 
requirements  in  424.7  through  documentation,  sequenced  in 
numerical  order  by  carrier  route,  that  provides  the  informaiion 
specified  in  424.782-424,787. 

424.782  Density  -  125-Pitct  Walk-Sequenct  Ratt.  For  each  carrier 
route  to  which  125-piece  walk-sequence  rate  mail  is  addressed,  the 
mailer  must  provide  documenution  to  indicate  the  total  number 
of  delivery  stops  to  which  mailpieces  in  the  mailing  are  addressed. 

424.783  Density  -  Saturation  WeUk-Sequtnct  Rau 

«.  Unless  simplified  address  is  used,  for  each  earner  route  to 
which  saturation  walk-sequence  rate  mail  is  addressed,  the  mailer 
must  provide  documenution  to  indicate  the  toul  number  of 
addressed  pieces,  the  toul  number  of  possible  residential 
deliveries,  the  number  and  percentage  to  which  mailpieces  in  the 
mailing  are  addressed,  the  toul  number  of  possible  delivery  stops, 
and  the  number  and  percentage  to  which  mailpieces  in  the 
mailing  are  addressed. 

b.  If  simplified  address  is  used,  for  each  carrier  route  to  which 
saturation  walk-sequence  rate  mail  is  addressed,  the  mailer  must 
provide  documenution  to  indicate  the  loul  number  of  addressed 
pieces,  the  toul  number  of  possible  delivery  stops,  and  the 
number  and  percentage  to  which  mailpieces  in  the  mailing  are 
addressed. 

424.784  Combination  Rati  Mailings 
a.     Both  Walk-Sequence  Rates   If  (he  same  mailing  conuins 

ieces  at  both  walk-sequence  rates,  the  documeniatior  required 

y  424.782  and  424.783  can  be  combined  Entries  for  pieces  at  the 

125-piece  walk-sequence  rate  must  be  so  annouted  For  the  entire 

mailing,  a  summary  of  the  total  number  of  pieces  at  each  rate 

must  be  provided. 


t 
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b.  Carrier  Route  Pmort  Rat«.  If  ih«  tame  mailing  includes 
both  walk-ieauence  and  earner  route  presort  rate  pieces,  in 
addition  to  the  information  required  by  424. 7R2.  424.783.  or 
424.7g4a.  as  appropriate,  the  documentation  muit  indicau.  for 
each  route  receiving  carrier  route  presort  pieces  in  the  mailing, 
(he  total  number  ofdelivery  iiops  to  which  carrier  route  presort 
pieces  are  addressed.  Entries  al  the  carrier  route  rate  must  be  w> 
annotated.  For  the  entire  mailing,  a  summary  by  5-digit  ZIP  Code 
of  the  total  number  of  pieces  at  each  rite  must  be  provided.  This 
documentation  will  also  satisfy  the  requirements  of  424.M  for  the 
carrier  route  preson  rate  pieces  included  in  the  mailing. 

424.7KAetiiraey 

«.  For  each  carrier  route  receiving  walk-sequence  rate  mail, 
the  mailer  who  uses  COS  must  annotate  the  mailing  statement  to 
show  the  issue  date  of  the  CDS  update  used  in  preparation  of  the 
mail  (see  424.77). 

b.  For  each  carrier  rout*  receiving  walk-sequence  rate  mail. 
the  mailer  who  uses  addrcsi  sequencing  service  must  annotate  the 
mailing  statement  to  show  the  date  of  the  last  update  for  the 
address  sequence  information  used  in  preparation  of  the  mail  (sec 
424.77).  The  mailer  must  provide  evidence  of  this  date  by 
submitting  a  copy  of  the  DtUoery  Unu  Summary  that  served  as  the 
mailer's  bill  for  the  address  sequencing  service  charges  (see 
'W6.71). 

424JM  Dotumtntatitm  Kt^ind  •»  Aetompoity  tht  Mail  • 
l2S-H*ti  Walk-S*qiumc*  Mam.  In  addition  to  the  being  slip 
required  by  424  753.  the  first  package  of  mail  for  each  carrier 
route  must  contain  a  summary  lor  that  route  which  indicates  the 
total  number  of  addresMd  pieces  prepared  for  the  route.  The  total 
number  of  (Mckages  prepared  must  also  be  shown  If  the  facing 
slips  were  numbered  using  the  alternative  method  described  In 
424753b. 

424.787  Doauntntation  Rtquind  M  Aetompany  ik*  Mail  • 
iaturatUui  Walk-S*qu*nct  Rati.  In  addition  to  the  facing  slip 
required  by  424. 7S3.  the  Tirst  package  of  mail  for  each  carrier 
route  must  contain  a  summary  rar  that  route  which  indicates  the 
total  number  of  addmscd  pieces,  the  total  number  of  possible 
residential  deliveries,  and  the  number  and  percentage  to  which 
mailpieces  are  addressed  (if  applicable),  trie  total  number  of 
possible  delivery  stops,  and  the  number  and  perccntaac  to  which 
mailpieces  are  addressed,  and  the  issue  date  oi  the  CDS  scheme  or 
the  address  sequence  information  used  in  preparation  of  the  mail 
(as  applicable). 

424  J  Additional  Requiremenu  for  Presort  Rate* 
424  J I  C^neral 

424.511  Aiailabl*  Rattt.  Although  all  second-class  mail  must  be 
presorted,  reduced  rates  (levels  B,  C.  H,  I.  and  K)  are  available  if 
publishers  prepare  second-class  mailinn  to  a  finer  level  of  presort 
than  required  for  the  highest  rates  (levels  A,  C.  and  J). 

434.512  Stpcratt  Rtqmirtimtntt.  Compliance  with  the  cor- 
responding preparation,  documenution.  and  other  eligibility 
requirements  may  entitle  a  publisber  to  claim  an  optional  presort 
rate,  but  does  not  lessen  the  obligation  to  meet  any  separate 
eligibility  requirements  under  411.  421.  422.  423.  or  424  that  may 
also  apply. 

424 Jl J  FrtparatioH  Undtr  445.  Pieces  that  arc  oresented  In 
bundles  or  packages  outside  sacks,  as  provided  by  443.1  and  443.2, 
remain  ell^ble  for  the  preson  level  or  other  rate  claimed  If  the 
corresponding  requirements  are  met.  For  purposes  of  compliance 
with  the  requirements  of  424.82.  424,83.  and  424.84,  a  bundle  or 
package,  prepared  as  required  by  445.1  or  445.2,  is  the  equivalent 
of  a  sack.  and.  If  placed  on  a  pallet,  will  allow  the  pieces  it  contains 
to  qualip/  lor  the  appropriate  presort  level  rate  regardless  of  the 
destination  of  the  pallet.  Eligibility  for  destitution  entry  or  other 
zone-based  rates  remains  dependent  on  the  point  of  entry. 

42442  Flve-IXgit  Presort  (Lc^  B  and  H)  Rates.    T«tf  o<  oxiatlrM 
442.2a;  r«d«*tgna«a  (1 )  Wirauah  (3)  ••  (a)  through  (c). 
424 J3  Carrier  RouU  Pmart  (Lercl  C,  I,  and  K)  Rates 

424.t3l  Gtntral.  Taxt  of  aiistlng  442Jb,  SKOpI  dotoU  'Tha 
toMowtng  prowtslon*  also  appir* 

424.»J2  froptr  Maktup.    Texto(aalstlng442.2b<1). 

424.Sii  Obtainint  Uhrmti.  See  624.362.  OaMla  osdaflng  443.2c 
and  442  Jd  (roptacad  by  now  424.t  tni  424J1).  raapactlvH). 

42444  Documentation 

424.B41  Central.  The  publisher  must  be  prepared  to  document 
or  otherwise  confirm  the  information  entered  on  the  mailing 
statements  that  accompany  mailings  of  a  second-class  publication 
As  ipplicible.  the  publisher  must  be  able  to  substantiate  the 
number  of  pieces  or  weight  of  copies  addressed  or  sorted  to 
specific  destinations  or  zones,  prepared  at  specific  levels  of 
presort,  or  prepared  to  qualify  for  a  particular  rate  or  discount. 
The  publisher  must  use  one  oi  the  methods  described  in  424842 
through  424  K44.  subject  to  the  limitations  sutcd  therein,  unless 


another  mcihod  is  prescribed  by  regulation  or  otherwise  approved 
by  the  Postal  Service. 

424.142  Stparation  of  Saekt.  A  publisher  may  meet  the  general 
requirement  m  424  841  at  the  time  of  mailing  by  separating  the 
sacks  into  groups  based  on  the  preson  level  for  which  their 
contents  qualify  Sacks  whose  contents  qualify  for  the  level  A,  C, 
or  J  rates  must  be  in  one  group,  those  at  level  B  or  H  rates  in 
another,  and  those  at  level  C.  I.  or  K  rates  In  a  third.  This  method 
may  not  be  used  for  mailinzs  containing  pieces  claimed  at  an 
automation  rate  (ZIP+4  or  ZlP  +  4  Barcodeo).  a  destination  entry 
rat*,  or  a  walk-sequence  rate. 

424.143  Documtntation.  A  publisher  may  meet  the  f/tntrzl 
requirement  in  424  841  by  attaching  documentation  to  the 
mailing  statement  accompanying  the  corresponding  mailing.  That 
documentation  must  describe,  for  each  sack  destination,  the 
number  of  copies  within  each  preson  level  (iiulifying  for  any 
applicable  discounted  rates,  as  detailed  on  tne  accompanying 
mailing  statement.  Funher,  for  mailings  at  a  ZIP*4  or  ZIP-f  I 
Barcoded  rate,  each  entry  must  detail  the  number  of  pieces 
bearing  a  ZlP-f  4  code  or  ZlP-f  4  barcode,  as  appropriate,  and  a 
summary  for  the  entire  mailing  must  show  a  total  number  of 
pieces  in  the  mailing  and  the  number  and  percentage  that  bear  a 
ZIP ■♦■4  code  or  ZIP-»-4  barcode,  as  applicable,  for  the  rate  claimed. 

424.S44  Mainiaining  Records 

a  Ceiurai.  As  an  alternative  to  submitting  documentation 
with  the  mailing,  a  publisher  may  meet  the  general  requirement 
in  424.841  by  maintaining  records  supporting  the  information  on 
the  mailing  statement  Kcompanying  the  correspondins  mailing. 
Those  records  must  provide  the  same  detailed  information 
required  by  424.84J 

b  Approval.  This  alternative  may  be  approved  by  the 
postmaster  of  the  original  entry  post  oftic*  if  tne  publisher  has 
demonstrated  (by  repeated  submission  of  accurate  documenution 
under  424  843)  that  the  necessary  records  can  be  maintained  in 
lieu  of  their  submission  with  the  mailing.  The  postmaster  must 
notify  the  serving  rates  and  classification  center  and  all  additional 
entry  offices  of  any  publications  for  which  this  alternative  has 
been  approved.  Bulk  mail  accepunce  units  must  maintain  a  list  of 
these  publications 

c  Reunuon.  Records  maintained  under  this  alternative  must 
be  retained  for  at  least  2  months  or  until  any  pending  action 
regarding  the  recalculation  of  postage  has  bc*n  resolved  to  the 
satisbction  of  the  Postal  Service  (see  424J<32). 

d.  Termuiauon.  Authority  to  use  this  alternative  may  be 
terminated  by  the  postmaster  of  the  original  entry  post  office  or 
the  general  maruger  of  the  serving  rates  and  classification  center 
if  It  has  been  determined  that  records  are  not  properly 
maintained,  that  they  are  incomplete,  or  that  they  otherwise  do 
not  accurately  document  the  preparation  or  rate  eligibility  of  the 
corresponding  mailing. 

42445  Combining  More  than  One  Second^lasa  Publication  or 
Edition 

424.8SI  Dtflnition.    Toit  of  SKMing  442.41 . 

424JS2    RateOuaiificauon.    TaxtofoxliUng 442.42. 

424.SS3  Prtiort  Ltvtl  Documtntation.  Tout  of  axistJng  442.43-, 
change  r«<«r«rtea  (rem  442J  to  424.14. 

424.354  Mailint  Staumtnts.    Tout  of  existing  442.44. 

42446  Copalletizing  More  Thaa  On*  Flat-Siic  Sccaod-Oats 
Publicstion  or  Edition  of  a  Publication  Taxt  al  axlsang  442.5; 
ronumbor  swsttng  442  51  Ihrtxigh  442  56  as  424.881  mrotjgh 
434.886  rsspacttvoTy:  In  now  424  8S4,  change  '442  2d'  and  '442.2a 
or  b'  to  -424.813'  *nd  '44282  Or  442  83;'  In  now  424  8850(1). 
change  '442.3a  and  b'  to  '424  842  and  424  843:'  In  new  424.885c(2), 
chenge  *442  3b*  to  "424  843  ' 

424.9  SCr  Rates 
424.91  Eligibility 

424.911  Gentrai  The  SCF  rates  apply  only  to  publications  not 
eligible  for  in-county  rates  that  are  available  for  delivery  at  an 
address  that  is  in  the  same  sectional  center  facility  (SCF)  service 
area  as  the  post  office  at  which  the  pieces  were  entered.  See 
Exhibits  122  b3c-d  for  a  listing  of  the  3-digli  ZIP  Code  prefixes 
assigned  to  each  SCF  The  SCF  rates  are  the  SCF  zone  pound  rate 
(which  applies  to  the  pound  rate  postage)  and  the  SCF  zone  piece 
discount  (which  is  deducted  from  the  piece  rate  postage  based  on 
the  number  of  addressed  pieces  claimed  at  the  SCF  zone  pound 
rate). 

424.912  FrrparatioH.  Pieces  claimed  at  the  S(  F  rales  must  also  be 
prepared  as  required  by  the  presort  rate  claimed  (see  441.  443,  or 
444.  as  applicable).  Trayed  ZlP  +  4  or  ZIP  +  J  Uarcoded  rate  pieces 
must  also  meet  the  requirements  of  447.  Pieces  that  are  addressed 
and  entered  as  required  by  424.911  qualify  for  the  SCF  rates 
regardless  of  the  type  of  package,  sack,  or  iray  in  which  they  arc 
placed  (i.e..  regardless  of  level  of  presort). 


♦24.92  Authorized  Entry.  P«^":»''«"»  »>">  i^**  f "  »."<i5^I^ 
entry  at  each  post  office  where  mail  a  deposited  »'  'heSCF  rates 
For  post  offic«  *,th  stauons  or  »>"«>»'^ J***"*  ";^^'  °!  *^ 
.ntr>^  the  main  post  office  allows  deposit  of  nwil  At  »"y  «»L*°f, 
i?  branch  of  that  p^t  office.  Post  offWes  "? "''  "°' »^«P.'  ^\]^ 
vhich  15  not  authorized  entry  at  that  post  cff ice  as  described  in  an 
tpproved  distribution  plan  see  4261 

»24  93  Mailing.  Publishers  must  deposit  mail  claimed  at  'h*  SCF 
rates  at  locations  and  fwnes  specified  by  rhe  -entry  ORice 
p^tmiter  Mai°  claimed  at  the  sFT rates  for  *  X^^'^l^}^^ 
Sost  office  is  ineligible  for  that  rate  if  it  «  de|)o*it«d  and  accepted 
a?a(»staf  facility  in  another  iCF  area,  regardless  of  arcumwanoe. 
424.94  Documentation  PubUshe^  who  »«fare  n«ihnp  that 
conian  pieces  claimed  at  the  SCF  raws  must  subsMnt>«* 
ompl?ance^i.h  the  requ.r^erm  m  424  «U  At  a  '«''"n~tn_U« 
publisher  must  indicate,  by  package  b«ndte  *«,*' J",*?' "f^P"'^ 
destination  (as  appropriate),  the  number  of  addressed  pieces  by 
Jr  sort  level  for  each  Vdigit  ZIP  C«ie  destinauor,  •''K'b|'J°; '^e 
S(  F  ra-.es  This  mav  be  accomplished  as  proMded  by  424.84  or  bv 
suhm,s;.on  of  separate  documentation,  subject  to  the  approval  of 
the  enir>  office  postmaster. 


426  How  to  Mail  at  More  than  One  Post  Office 

426  1  Additional  Entry 

•    »••♦•• 

426  14  Concurrent  Filings  of  Applications 


tVHttxAn 

4rjaia«i^T4tle,  Frequency. ontno«oO«a*af^A«icaUaa 

427.12  Application  Preccthirc 


•    •     •    • 


426  142  Multiplt  Additional  £ntry  Arricms 
•ingi*  lee.' 


Deteto  'and  paying  a 


426  IS   Application  Fee.     The  ke  prescribed  by  412.14  must 
accompany  an  application  for  additional  entry. 
426  J  Restrictions 


auplicate  copy  6f  all  mailing  statememson  *hich  those  rat«  are 
claimed  so  that  compliance  with  the  conditions  in  41  u:  may  be 

assured. 

•    •••••• 

426.4  t$*  of  Authorized  Entries 


426.47  Cancellation  or  Rettaration  of  Addiiioaal  Entries 
•    •••••• 

426.471  Canctllation  by  itparau  Action^  Publishers  -yu*'  »"*""■" 
Form  'MO  (see  426  131)  and  pay  the  fee  prtscribed  in  412.14  to 
cancel  an  additional  emry  that  will  no  longer  be  used. 

426.6  Exceptional  Dispatch 


426.62  Application.    In  (c) 
42663  Approval  or  Dcmal 


deteia  "(LawetsB.  C.«.  Land  tC) ' 


427  724  Application  Ft*. 

•412.15.- 


I  -412  tc*  to 


427.11  aegukewenU  »br  Location  of  Known  Office  of  Publication 

•  »••••• 
427d32  Sojwe  County.  Reentry  may  be  authorized  at  a  ne* 
oriaxnal  entry  post  office  in  the  same  county  e  »«'""« 
i^nal  entry  i^t  office  If  the  publii^uon  is  eligible  for  the 
fTcounty  rate^inTl  1.32.  the  pubhs'her  must  provide  the  or , | mal 
entry  o#ice  postmaster  with  a  d"?''"" jopy  »f  fj^'^ 
statements  on  which  th«se  nnes  are  claimed  so  that  complanoe 
with  [becondruonsin  411.32  may  be  assured 

427J  Changing  Oualification  Categories 
427JI  General 


426.632  Sonficanon.    m  ««. **^  -ftaveta  •.  C,  M,  I  andK)  ' 
426.64  Verification.    In  the  second  sentanc*  <»e»*»  -Hj^^U*,  C 
M,  l.andK)" 

42665  Destination  Entry  Rates.  Subject  to  >h;  P^^^»'°"'  "^ 
424  9.  copies  of  second-class  Publications  deposr^d  under 
exceptional  dispatch  may  be  eligible  for  and  ''a'^eO  «L!^'.^^ 
rates  If  eligible  W  those  rates  at  Wh  the  entry  office  frorn^-h^h 
the  zone  rate  postage  for  those  cop.es  .s  computed  »"<'*«?«' 
office  at  which  they  are  deposited  by  exceptional  drtpa'c" 
EUgibilityTor'he  Scf  rates  miSTb.  mc.dent.l  «oth.  Pubhsher  s 
use  of  exceptional  dispatch  as  a  means  to  expedite  a  limited 
number  of  copies  of  a  t.me-sensmve  publicauon  E««P"on»^ 
Srs^uh  cannot  be  used  to  circumvent  additional  entry 
requirements. 

426.7  Accepunce  of  Air-Freighted  Second-Class  Publications  el 
Airport  Mail  Facilities  (AMFs) 

426.75  Destination  Entry  Rates.  Copies  of  second-class  publica- 
tions deposited  at  AMFs  may  be  eligible  for  delivery  ""''■50^°' 
walk -sequence  rates  if  the  applicable  requirements  are  met  (see 
424.4. 424.7,  and  424  e.  respectively ) 


427 Jt3  Application  Ftt      The   fee  prescribed  by  412.15  must 
accompany  an  application  for  re«irry 

•    •••••• 

429  Publication  Production  -  Mailpioce  Characteristics 

429  J  Addressing 

429  .>!  Gcaeral 

429  3/ ;  Prepcrtrtion  and  Conttni     Taxt  a<  exiettng  4a41a  and 

42$31b 

429Si2UttkodtiAddrtitxrn    Te«to»a»t*l>ng««.»1c  _^__ 

09  in  Addrtn   StrifS      f««   *   ••'*«".'2L!?^^'*    Renumber 
^liaM^  <2S48  a*  429  7;  add  new  47*32  as  tenonrs 

42932  Addreu  Placement 

429 J2f  Place-ient  on  f*e  PMitati^n    Text  «<  exIeUog 429410  and 
428J1< 

429.J22  Piocemeni  c/  l*e  Addrta  tm  Other  than  tkt  PMblicaiym^ 
Addresses  or  addr«s  labels  may  be  placed  on  laoel  earners  (see 
429J23).  on  «ibscnpt»n  order,  renewal  gift,  or  r«)"«'-^'°>»^ 
««,pti.  on  incidental  F.rsiClass  auachmenis  <iee  *?^-32^>  •^'^ 
oTsuDOleraents  (see  420325)  if  those  iieiat  and  the  host 
2S:o^d^ctoT"ull.ca,.on  are  enclosed  wi.hm  a  P^"^  ^"J'P'' 
(^»yb.«l  and  prepared  as  required  by  420.323  through  429  325 
429  J2  J  t»e  t^Labtl  Carritrs  for  Addressing  ^^ 

a.  Dcfinmon.     A  label  carrier  is  a  single,  unfolded.  utKreased 
sheet  oicatd  or  paper  stock. 

b  Rtauind  Content.    The  label  carrier  m  ust  tear  the: 
,/)    second-class  impr.m  er  -Second-Claai"  «:j^"«^'  ™ 
the  upper  n«bt  corner  of  the  addms  side,  unless  -Secend-Clas. 
IS  printed  on  the  address  side  of  the  polybag. 
(2i    iitkeefthe  second-class  publication,  and 
ft)      address    to   which    the    package   can   be  returned    if 
undeltve^wTas    addressed    and    endor^    "JUuirn    Posuge 
Guaranteed." 

c  Opuonat  Content  If  the  address  .s  surrounded  bv  a  clear 
am  oTtne  label  carrier  containing  no  other  '"'°^";ai'0"J''* 
label  carrier  may  show  the  following  mformatton  m  artdiwoti  to 
toat  Uswd  ID  429.323: 

(I)    a  subscription  or  request  form; 

(21  tnformation  about  how  to  request  or  subscribe  to  the 
publication,  and 

(3)  a  request  for  address  correction  from  the  addressee 
d  Postage  for  Enclosures.  In  addition  to  the  '^formation 
perm^T  «>'.323b  and  420.323c,  the  label  ca^^  ?^,^»"^* 
^dorKment  -^irsi-Class  Mail  Enclosed"  or  "^'"^•^„*'»'' 
Enctosed-  as  appropriate,  and  the  permit  imprint  usedto  pay 
^t^far  the  Fit^ii-  or  th.Td<la«  endoau*.  peowakd  the 
£^^t  B  bifo*  the  second-claw  imprint  or  the  e.-»or,«neat 

e  Adverauns  Advenisin^  is  permined  on  the  back  «jf  label 
earned,  if  rippropnate  postage  is  paid  '"V'?,' f  ^f;';^"^,^^' 
bottom  frtjnt  of  a  label  earner  may  bear  °"«  ^"' "'j'".'^!'  "^ 
attention  to  printed  material  on  the  reverse  of  the  label  earner  it 
*he  rnaterial  on  the  reverse  of  the  labe  "rrier  inclua« 
adverusing.  the  line  of  text  on  the  from  is  also  considered  and 
measured  as  advertising. 


BEST  COPY  AVAILABLi 
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/  Placement  of  Addras     The  addre«  may  bt  positioned  on  ihe 
label  earner  as  shown  in  Exhibit  J2<).3. 

g.  Locanon  of  LabrI  Carrier  The  label  earner  must  be  either 
securely  affixed  to  the  cover  of  the  publication  or.  if  not  affixed,  of 
Sufficient  size  to  prevent  it  from  rotating  inside  the  plastic 
wrapper  or  (if  placed  over  she  front  cover)  obscuring  the 
publication's  title 
429J24    1st   of  Enclosures  for  Addressirtf.      T«Kt   ol   witting 

4n.3ig<4). 

429J25  Lse  of  Supplements  for  Addressing  T«jrt  of  •xntlrg 
«39.31g<S) 

•  •#•••# 

429.6  Ident'tcation  Requiremenu 

•  •     t     •     i     •     > 

429.62  Identification  Statements  Required  in  Copies 

429.621  General.  An  identification  statement  must  be  included 
in  all  copies  of  publications  authorized  second-class  ma^i 
privileges  and  all  copies  of  publications  mailed  *hile  approval  of 
s«.ond-class  mail  privileges  is  pending. 

429.622  Style  of  Typ*  The  identification  statement  must  appear 
in  tyx  which  can  be  easily  read  To  assist  postal  personnel, 
publishers  are  urged  to  set  change-of-address  information  (see 
4.Nb25i)  In  larger  and  bolder  type  than  other  elements  of  the 
identification  statement 

429.622  Location  •  Inbound  Publications.  The  identification 
staten'ent  must  be  shown  conspicuously  on  one  of  the  first  five 
pages  I  preferably  In  the  masthead)  or  in  the  masthead  on  the 
editor  al  page  (it  the  location  of  the  editorial  page  is  shown  on  the 
front  page  of  the  publication  in  the  table  of  contents). 

429.623  Location  ■  Bound  Publications.  For  purposes  of  this 
section,  a  "bound  publication"  is  one  that  is  securely  bound  by 
two  or  more  staples,  spiral  binding,  glue,  stitching,  or  other 
permanent  fastening.  In  a  bound  publication,  the  identification 
statement  must  be  shown  conspicuously  in  one  of  the  locations 
described  in  42»>  b22  or  on  one  of  the  last  three  editorial  pages 
inside  the  baci(  cover  page.  If  the  publication  Is  mailed  with  a 
nonincidental  First-  or  third-class  enclosure  for  which  postage  is 
paid  by  permit  imprint  under  42y.is<ic.  the  Identification 
statement  must  be  located  as  specified  in  i2^b22. 

429.624  Changt-of-Address  Information.  To  assist  postal  per- 
sonnel, publishers  are  urged  to  also  show  change-of-address 
information  (re<^u^red  bv  424  0251)  on  the  laoei  carrier  or 
container  of  publications  prepared  in  envelopes^closed  wrappers, 
or  poly  bags. 

429625  Conunts.  The  Identification  statement  m.ust  contain  all 
of  the  following  elements:  Taxt  ol  Mlating  429  62a-|.  R«numb«r 
•xiating  429.32  aa  429.7,  and  r««ormat  aa  fotkxura: 

429.7  Detached  Address  Labels  for  FlaU 

429.71  General 

429. 71 1  Dtscription.    Taxt  of  axlttlng  429.32a. 

429.712  Prior  NotifUation.  Tajrt  o«  axlttlng  429  32b.  wW)  Itama  (1) 
tlwough  (9)  r«d«a«gnatad  aa  (a)  l^roug^  (i). 

429.713  Rau.  V^alk-scquence  mailings  must  meet  the  applicable 
eligibility,  preson.  and  preparation  requirements  to  qualify  for 
the  rate  claimed. 

429.72  Address  Carda 

429.721  Requirements.    Taxt  of  axtatlng  429  331 . 
•129.722  Labtls.    Taxt  of  axlattng  429  332. 

429.723  Letter.  Taxt  of  axlatlng  429.333;  chango  th«  r«f«r«rvc«  to 
429  712. 

429.724  Numitring  Cartons.    Taxt  of  axlatlng  429.334. 

429.73  Preparation  of  FUU.    Taxt  of  oxiating  429.34. 

429.74  Potute.   Taxt  of  axlatlng  429  35. 

......    .HX>440-460 

440  Presorting 

441  Preparation  Requirements  for  the  Basic  (Level  A,  G,  and  J) 

Rates 
441.1  General.  All  addressed  pieces  In  a  second-class  mailing 
must  be  presorted,  and  that  presort  must,  at  a  minimum,  meet  the 
reouirements  In  441.2  and  4413.  Publishers  may  perform 
additional  preparation  to  meet  the  requirements  for  other  presort 
rates  or  discounts. 


441.4  "Residual'  Mail.  All  addressed  pieces  in  a  second-class 
mailing  must  be  presorted,  and  that  presort  must,  at  a  minimum, 
meet  the  requirements  In  441.2  and  441  3  There  is  no  provision 
for  "residual"  mail,  or  for  payment  of  a  single- piece  rate  for  pieces 
.-lot  presorted  as  required  by  441  2  and  441.3. 

442  Reserved 

Existing  442  2  Is  ralocatad  to  424.S. 

443  Preparation  Requiremenu  for  the  Five-Digit  (Level  B  and 

H)  Rates 
443.1  General.  All  addressed  pieces  in  a  second-class  mailing 
must  be  presorted,  and  that  presort  must,  at  a  minimum,  meet  the 
requirements  In  441.2  and  441,3.  Publishers  may  perform 
additional  preparation  to  meet  the  requirements  for  other  presort 
rates  or  discounts.  Publishers  who  mail  at  the  5-dlgit  (level  B  and 
H)  presort  rates  must  meet  the  requirements  in  443.2  through 

443.4 

•     •••••• 

443.4  "Residual"  Mail.  All  addressed  pieces  in  a  second-class 
mailing  must  be  presorted,  and  that  presort  must,  at  a  minimum. 
meet  the  requirements  In  441  2  and  441  3.  There  is  no  provision 
for  "residual"  mail  or  for  payment  of  a  second-class  single-piece 
rate  for  nonpresorted  pieces.  Mail  that  cannot  meet  the 
-equirements  tor  a  presort  rate  (level  B.  C.  H.  I,  or  K(  or  other 
discount  must  be  presorted  as  required  by  441.2  and  441.3. 

444  Preparation  Requirements  for  the  Carrier  Route  (Level  C, 

I,  and  K)  Rates 
444.1  General.  All  addressed  pieces  in  a  second-class  mailing 
must  be  presorted,  and  that  presort  must,  at  a  minimum,  meet  the 
reouirements  in  441.2  and  4413.  Publishers  may  perform 
additional  preparation  to  meet  the  requirements  for  other  presort 
rates  or  discounts.  Publishers  who  mail  at  the  carrier  route  rates 
(level  C.  I,  and  K)  must  meet  the  requirements  in  444.2  through 
444.4. 


444.4  "Residual"  Mail.  All  addressed  pieces  in  a  second-class 
mailing  must  be  presorted,  and  that  presort  must,  at  a  minimum, 
meet  the  requirements  in  441.2  and  441.3.  There  is  no  provision 
for  "residual"  mail  or  for  payment  of  a  second-class  single-piece 
rate  for  nonpresorted  pieces.  Mail  that  cannot  meet  the 
requirements  mr  a  preson  (level  B.  C.  H.  I,  or  K)  rate  or  other 
discount  must  be  presorted  as  required  by  44 1.2  ana  441.3. 


447  Special  Preparation  Requirements  for  ZIP-t-4  and  ZIP-t-4 

Barcoded  Mailings 
447  I  General.  Except  as  provided  by  this  section,  publications 
mailed  at  the  ZIP-»-4  and  ZIP-«-4  Barcoded  rates  must  be 
presorted,  packaged,  and  sacked  as  prescribed  by  441  and  443. 
Publishers  may  present  mail  in  trays  rather  than  in  sacks  under 
the  conditions  described  below  As  an  alternative,  publishers  may 
follow  the  preparation  requirements  in  Chapter  5. 

447.2  Basic  Preparation  Requirements 

447.21  Packaging.  Pieces  must  be  prepared  in  packages  as 
specified  in  441.2;-44l  24  (if  claimed  at  level  A,  G,  and  J  rates)  or 
443.21-443.25  (if  claimed  at  level  B  and  H  rates)  except  that  each 
package  in  a  mailing  at  the  ZlP-»-4  and  ZIP-t-4  Barcoded  rates 
must  contain  a  minimum  of  6  addressed  pieces.  The  "last"  mixed 
states  package  may  contain  fewer  than  h  pieces. 

44722  Sacking.  Packages  must  be  sacked  as  specified  in 
44131-44133  (if  claimed  at  level  A.  G.  and  J  rates)  or 
443.31-443.34  (if  claimed  at  level  Band  H  rates)  except  that 

a.  the  second  (contents)  line  on  labels  for  sacks  must  show  the 
information  specified  In  441  32  and  443.3.  followed  by  "ZIP •♦•4"  or 
"Z-t-4"  (for  ZlP  +  4  rate  mailings)  or  "ZlP-t-4  BARCODED"  or 
"Z-»-4  aCT*  (for  ZIP-t-4  Barcoded  rate  mailings):  and 

b.  each  sack  in  a  mailing  at  the  ZIP-f4  and  ZlP-t-4  Barcoded 
rates  must  contain  a  minimum  of  4  packages,  except  for  the  "last" 
mixed  sutes  sack  which  may  contain  fewer  than  4  packages. 

447 J  Trays 

447JI    Us*.      ZlP-t-4  and   ZIP-t-4    Barcoded    rate   mailings  of 

automation-compatible  letter-size  publications  may  be  prepared 

in  trays  rather  than  in  sacks.  Trays  are  the  preferred  container  for 

automation <ompatible  mail. 

447  J2  Packaging  of  Mail  in  Trays 

447.321  General.  Mailings  prepared  in  trays  must  be  packaged  as 
required  by  447.2 1,  except  as  provided  below. 
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447 J22  Fite-Digit  Trays.  Pieces  need  not  be  prepared  in  S-djtit 
packages  when  all  the  mail  in  those  packages  will  be  placed  m  the 
iame  tray  for  the  same  5-di^i  ZIP  Cod*  destinatitjn.  Five-di«it 
packages  are  reouired  when  the  correspondinj  piaces  are  being 
placed  in  other  than  5-digit  irays. 

447.323  Unique  3-Digil  Trays.  Pieces  need  not  te  ■nepared  in 
unique  3-digit  packages  when  all  the  niaii  m  those  ^>»ctaws  would 
be  placed  in  the  same  uay  for  the  same  unique  3-digit  ZIP  Lode 
destination.  Five-digit  paokafes  are  requirad  when  the  cor- 
responding pieces  are  being  placed  in  other  than  5-digu  tray*. 
Unique  3-digit  packages  are  required  when  the  correspondin* 
pieces  are  being  placed  m  other  than  unique  3-digit  irays. 
447.3U  SCF  Trays.  Pieces  need  not  be  prepared  m  SCF  packages 
when  all  the  mail  in  those  packafes  would  be  placed  in  the^ame 
tray  for  the  same  SCF  destination.  Five-digit  and  unique  3-digit 
packages  are  required  when  the  corresponding  pieces  are  being 
placed  in  other  than  5-digit  or  unique  3-d»gii  trays,  resfeaiwly. 
SCF  packages  are  required  when  the  corresponding  pieces  are 
being  placed  in  other  than  SCF  trays. 

447J25  Optional  Sortation  to  Automated  Sites.     Subject  to  the 
requirements  of  424.632  and  447,  publishers  may  prepare  mailings 
at  the  level  B3/H3/J3  ZIP-t-4  Barcaded  rate  without  n^kingS-digit 
packages   or   sacks   when    all    pieces   in    the    mailing  are    for 
destinations  within  the  3-digit  ZIP  Code  ranges  listed  in  Exhibit 
122  63m,  and  pieces  destinaiing  in  oiher  ZIP  Code  areas  are 
prepared   as   a   separate   mailing.    Pieces   prepared   under   this 
optional  sortaiion  must  be  presorted   in  unique  3-digii,  SCF. 
AADC  and  Mixed  AADC  packages  which  are  correctly  sorted  in 
unique  3-dlgit.  SCF.  AADC,  and  Mixed  AADC  sacks  or  iray  'o 
the   destinations   listed   in   Exhibits    l22h3m-o    Mixed   AADC 
packages  and   trays  may  have  fewer  pieces  or  pckages  fh^an 
prescribed    m   424.632.    Pieces    in    A.At)C    and    Mixed    AADC 
packages,  sacks,  and  trays  are  not  eligible  for  the  level  B3/H3'J3 
rates  and  must  be  claimed  at  the  ievel  A/H  J  rates. 
447J3  Presort.     Unless  prepared  under  the  optional  oieihod 
described  in  447.325,  mail  must  be  presorted  to  trays  in  the  same 
sequence  as  specified  for  mail  prepared  in  sacks.  See  441.31-441.33 
(if  claimed  at  level  A,  G,  and  J  rates)  or  443.31-443.34  (if  claimed 
at  level  B  and  H  rates).  A  tray  must  be  prepared  to  a  re«}uired 
sortation  whenever  the  mail  for  that  desunation  fills  3/4  of  the 
tray  when  the  contents  are  reasonably  compressed  Trays  with  less 
mail  may  not  be  prepared  to  any  required  or  optional  sortation. 
except  for  the  final  tray  in  a  maiUng  or  as  provided  by  44734. 
447  34  Volume  per  Traj.    Mailers  should  balance  the  volutne  in 
trays  when  more  than  one  is  prepared  for  the  same  destination  to 
ensure  that  all  are  at  least  3^4  full  (when  their  contents  are 
-asonably  compressed).  If,  after  this  step,  the  remaining  pieces 
for  that  destination  are  not  enough  to  generate  an  addmooal  lu  1 
tray    they  mav  be  placed  in  a  tray  that  is  less  than  3/4  full, 
provided  the  pieces  in  that  tray  are  packaged  to  preserve  their 
orientation,   and   only  one  such   tray   for   that  deilination   is 
prepared  in  the  mailing.  To  allow  accurate  verification  of  the 
mailint,  by  postal  acceptance  personnel,  the  maUer  must  provide  a 
listing    of    all    such    trays    prepared     in    addiuon    to    other 
documentation  required  for  the  rate  claimed. 
447  J5  Sleeving  and  Banding.    To  ensure  the  integrity  of  the  mail 
in  transit,  each  tray  must  be  enclosed  in  a  sleeve  and  secured  by  a 
plastic  strap  placed  tightly  around  the  length  of  the  tray.  The 
postmaster  of  the  office  of  entry  may  waive  this  requirement  tor 
local  mail. 

447 J6  Tray  Labels.  A  tray  label  must  be  securely  affixed  to  the 
end  of  each  tray.  Tray  labels  are  subject  lo  the  same  requirements 
as  specified  for  sack  labels  in  441,32  a9<l,«6-,"'«J5  ''i»'  '^^ 
second  (contents)  line  on  tray  labels  be  followed  t^ JTZIP*^  or 
"7  +  4"  (for  Zipi4  rate  mailings)  or  "Z1P4-4  BAfeCODED"  or 
"Z  -t-  4  B/C"  (for  ZIP + 4  Barcoded  rate  mailings). 

460  PtwUge  Payment  Proc«Ure* 


462.23  Cenmtiaad  PosUge  Payment.  Publishers  auiJioriiod  vo 
pay  second-class  postage  under  the  Centralized  Postage  Payment 
(CPP)  System  (see  464)  must  pay  postage  itrroush  an  advance 
deposit  account  at  the  designated  post  office  (DPO)  rather  Than  at 
the  post  office  of  mailinf. 

462  J  Malter  aeeponsibility.  The  mailer  is  responsible  for  proper 
payment  of  pesu(e  See  111  32. 

463  MaiUof  Statement 
461.1  General 


46314  Veriiicaiion  of  Advertising  Percentage  *ap*ac«  'f ^T?* 
3S41  aid  3641WI-  and  -fmrn  tsai  «ra5«1-*' wt»  •»•  aiw<tri«ito 
malllnsstatanMnr  andanaMngaaatmant. 


462  Payment  of  Posugc 

462.1  In  Advance  of  Dispatch.  Posuge  must  be  fuUy  prepaid 
before  second-class  mailings  are  dispatched 

462.2  Method  of  Payment 

462.21  Second-Class  Malter.  Payment  for  second-class  mail  must 
be  through  an  advance  deposit  account  established  at  the  post 
office  of  mailing  (i.e.,  at  the  original  or  additional  entry  post  office 
where  the  copies  are  accepted),  except  as  provided  by  462.23  and 
465.  The  post  office  will  issue  receipts  for  advance  deposit  account 
payments. 

462^2  Third-  or  Foarth-Cla«  Matter.  Postage  ^1, 'h'^^"  ,'^ 
fourth-class  matter  must  be  paid  as  described  in  136.23.  136.316. 
and  42^.186. 


463.J6  MatKni  While  Application  is  Pending      Rapiaca  'fp^ 

3W1    ar   3iirr-A-    with   **«a    appScaMa  _aacon»» 

■laiiniii  •  I  wur  I  "^T  Tr  — ■ ^  ^^''1'**  ^ 

lourttxteaa  awMing  stalaanantmMalbaooinptosad  BMd4 

463.17  lii^aaiiid  Statement  Mumber.  Mailer",  n'ho  submit  more 
than  one  mailing  statement  per  day  rr.jsi  enter  a  sequenced 
statement  number  in  the  appropriate  block  on  each  mailing 
suiement  prepared  that  dav  The  content  and  length  of  the 
number  the  cvcie  of  the  sequence  (bevcnd  cne  da>).  and  the 
number  of  concurrently  active  cvcles  are  at  the  mailers 
discretion,  provided  the  same  series  of  nurr.hers  is  not  active  in 
two  cycles  at  the  same  time  If  the  same  mailing  of  one  edition  of 
one  issue  Includes  copies  reported  on  two  mailing  siatemems 
(such  as  when  addiiitmal  postage  is  paid  for 
nonsubscnber/non requester  copies  in  excess  of  the  U"%  limii)  the 
sequenced  statement  number  of  the  second  form  must  be  included 
with  the  other  information  required  on  the  primar*  mailing 
statement  (on  which  the  total  postage  for  the  mailing  is  reported). 
463.2  CorapuUUon  Suaaarda 

463,23  Weight 

•     •••••• 

463  J33  Weight  of  Advertismg'Senadyrrtrsing 

a  Advertising.  To  determine  the  weight  of  the  advertising 
portion  for  each  zone,  multiply  the  total  weight  of  copies  tor  rtjai 
zone  (see  463.232)  bv  the  percentage  of  advertising  (see  463.--) 
and  if  necessary,  round  off  any  fraction  m  the  result  to  the 
nearest  whole  pound.  EXCEPTION:  H  the  product  is  a  figure  that 
IS  more  than  0  but  less  than  5  pound,  round  to  1  pound. 

b  Nonadvertising.  To  determine  the  nonadvertising  portion, 
total  the  weight  of  the  advertising  portion  for  ail  zones  and. 
separately  the  total  weight  of  copies  to  all  zones.  Subtract  the 
weight  ofthe  advertising  portion  from  the  total  weight  of  copies 

463.24  Nonadvertisii*     Adjaatment        To     determine     ttie 
nonadvertising  adjustment: 

a.  Subtract  the  advertising  percentage  (see  4o?  ;:>  from  100 

b.  Multiply  the  result  bv  the  number  of  addressed  peces.  if 
necessary,  round  off  the  number  of  pieces  to  a  whole  number. 

c  Multiply  the  result  by  the  anplicable  nonadvenisiBf 
adjustment  per  piece  (see  411. 2  and  411.3). 

463.25  Poatacc 

•  »•••»» 

4632S3  Mate  Application 

a.  General  Postage  for  all  second-class  mail  includes  a  pou-«l 
rste  charge,  a  piece  rate  charge,  and  any  reductions  for  which  the 
mail  may  qualify  Eligibiiity  for  the  various  rates  and  reduciioiB 
IS  described  in  411.  4;J.  and  424.  Postage  is  computed  as  prescriSea 
by  4 11.13  and 463  2, 

•  •>•••• 

c  Pound  Rate  The  pound  rate  charge  is  based  on  the 
computed  weight  of  the  advertising  portion  ol  copies  to  each  zone. 
plus  an  additional  fiat  ( unioned )  charge  for  the  total  wei^t  of  itw 
nonadvenistng  portion  of  all  copies  to  all  zones.  For  publicauons 
coniainii^  advertising,  the  minimum  pound  rate  charge  for  any 
zone  15  I  unn  (pound )  of  the  advertising  pound  rate  cnarge,  except 
that  auihoriied  special  nonprofit  rate  publications  *"h  an 
advertising  percentage  that  is  10%  or  less  are  considered  HX)% 
nonadvenislng  and  may  use  "0"  as  the  "advertising  percenia^ 
wheti  computing  the  pound  rates  and  the  nonadvertising 
adiustriKnt  The  minimum  pound  rate  charge  Tor  the 
nonadwenising  portion  is  that  which  applies  lo  all  •ejf^'  "^ 
reported  in  the  advertising  (zoned)  ponton  (see  '»<"^-;^ 
Authorized  special  nonprofit  rate  publications  claimini  C^ 
advenising  must  pay  the  nonadvertising  pound  rate  for  the  entire 
weight  of  all  copies  to  all  zones. 
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i63J  Monthly  Mailin|  Statements 

46}JI  Auth«riuition  to  tie.    »«pl«c»  "Form  J541  afHlof  3541  A" 

wNh  "tn*  apptlcabM  mailing  ttatamwit' 

443J}  When  to  File.    H«p<ae«  "Fonn  3541  and/or  3541-A"  with  "tho 

aocHcabto  PoattI  S«rv«c«  form.' 

463  J3  Completion  of  Mailing  Statement  by  Mailer 

44JJJ/  Aftratt  Numbtr  of  Coptts      Roplaco  "Fofm  3541  and/or 

3941-A-  «»W»  ■*•  a«>pl»cab««  mailing  »tat«m«rf 

46iJi2  ftntntat*  of  Ad^rtisinf.     Roplaca  -Fonn  3541   and/or 
3$41-A'  with  -Ih«  appllcalM  mailing  ttatamant* 
•    •••••• 

.MJJJ4    Paymint   of  Athtrtisvig   Rates    on    Reading   Pardons. 
-Focrn  J54r  and  "Fofm  3541-A-  with  "tha  appticabia 


Waptaea 
malHngtt 


malHng  ttalamanl* 


46JJ5  Verification  by  Poatmasterj  of  Weights  and  Number  of 
Copiea.    Napiaoa  "Fonn  3M1  aiNVor  3541 -A"  with  "tho  appltcabia 
mailing    »tat«naot;-    raolaca    -Form    3541"    with    "tha    mailing 
ttalamant'  and  r«ptac«^th«  appllcabia  Form  3541  and/or  3541  A 
wmi '»!«  appllcabia  ntalling  itttamcnt- 

*6iJ6  Computation  of  Postage  by  Post  OfTice  Haplaca  "Form 
3541  and/or  1541 -A"  with  "tha  applicabia  mailing  statemanf 

4«3  4  Key  Rate 

4«  43  Statemenu  of  Distribution.  In  483  431  and  463  432.  rapiac* 
-a  Form  3541  and/Of  3541-A-  with  "tha  appllcabia  mailing 
atatamanl-  in  463  433,  rapiaca  -Form  3541  andior  3541A-  with  "tha 
applicabM  mailing  ttatamant* 

463.44  Compulation 

•    •••••• 

463.442  How  to  Compute.  Enier  the  number  of  copiei  for  each 
tor.e  on  the  applicaOle  lines  of  the  mailing  statement.  Apply  the 
appropriate  pound  rates  to  the  number  of  copies  for  each  loneand 
enter  the  postage.  Add  the  postage  for  all  lones.  add  the  number  of 
copies  for  all  tones.  Divide  the  total  postage  by  the  total  copies  to 
determine  the  key  rate;  express  the  result  in  decimal  dollars 
rounded  off.  if  necessary,  to  b  decimal  places.  Round  any 
intermediate  postage  figures  as  provided  by  .Jh.l  252.  Apply  the  key 
rate  to  only  ihe  total  *eight  of  the  adveriismc  portion,  and  apply 
the  nonadvertising  rate  to  the  total  *eight  of  the  nonadvertising 
portion  Compuution  of  the  key  rate  *ill  be  verified  by  an 
employee  or  supervisor  oiner  than  the  person  by  whom  it  was 
originally  computed. 


465  Plant-Verified  Drop  Shipment  Postage  Payment  System 
465.1  General 

465.11  Definition.  The  plant-verified  drop  shipment  postage 
payment  svstem  is  designed  to  alio*  destination  acceptance  of 
mailings  prepared  for  entry  at  SCF  and  delivery  office  rates  (see 
424  4).  while  taking  advantage  of  the  greater  postal  efficiency 
associated  with  origin  verification  and  postage  payment.  Approval 
for  use  of  a  plant-verified  drop  shipment  postage  payment  system 
will  be  granted  under  the conaitions specified  in  4o5.2. 

465.12  System  Elcmenu.    Under  this  system 

(a)  the  mailer's  product  is  verified  for  proper  classification, 
rate  eligibility,  preparation,  and  presort  by  postal  personnel 
located  at  a  mailer's  plant  (eg.,  at  a  detached  mail  unit  (L>MU)): 

lb/  postage  is  prepaid  at  the  post  office  serving  the  mailer's 
location  (see  424  4); 

(c|    the  shipment  is  released  for  dispatch  under  postal  seal; 

(d)  the  shipment  is  transported  to  destination  postal  facilities 
at  the  mailers  expense  on  the  mailers  vehicle  or  on 
transportation  procured  by  the  mailer: 

ie)  the  shipment  is  deposited  at  the  destination  postal  facility 
by  the  mailer  or  the  mailer's  agent; 

if)  the  shipment  is  verified  and  accepted  as  mail  by  posul 
personnel  at  the  destination  postal  facility  and  released  for 
processing. 

465.13  Participation.  The  plant-verified  drop  shipment  postage 
payment  system  may  be  used  only  by  mailers  who  have  been 
auihonied  by  the  field  division  general  manager  postmaster  in 
whose  service  area  the  mailer  is  located  (see  4o5.J). 

465.14  Other  Mailings.  Other  destination  entrv  mailing  that  are 
not  verified  at  the  origin  plant  under  a  plani  verified  drop 
shipment  postage  payment  system  must  be  verified,  accepted,  and 
paid  for  at  the  destination  post  office. 

465  J  Program  Participation  Criteria  for  Mailers 
465JI  Request  fitr  Participation.     The  mailer  must  submit  an 
application  for  participation  in  the  plant-verified  drop  shipment 
postage  payment  system  as  prescribea  in  4«5  .V 


465J2  Facilities  for  Postal  Personnel.  At  each  plant  at  whic^. 
mail  IS  inspected  pursuant  to  a  plant-verified  drop  shipment 
agreement  (see  465. 3).  the  mailer  must  provide  an  enclosed  work 
area  for  the  DMU  that  can  be  locked,  has  a  telephone,  is  separate 
from  the  mailer's  activities,  and  provides  a  safe  working 
environment,  as  determined  by  the  Postal  Service. 
465.23  Posuge  Payment.  The  mailer  must  obtain  and  maintain 
an  additional  entry  at  each  post  office  where  SCF  or  delivery 
office  rate  mail  will  be  deposited  and  accepted  (see  424.42  and 
424.'J2).  Original  or  additional  entry  is  not  required  at  the  post 
office  serving  the  mailers  plant  unless  copies  are  deposited  and 
accepted  at  that  post  office.  Unless  authorized  to  pay  postage 
under  a  CPP  system,  the  mailer  must  pay  postage  for 
plant- verified  drop  shipments  at  the  post  office  serving  the 
mailer's  plant.  The  mailer  must  ensure  that  sufficient  funds  are 
on  deposit  in  ihe  appropriate  advance  deposit  accounts  to  pay  for 
all  plant-verified  arop  shipments  prior  to  their  release  for 
dispatch.  Mailers  authorized  to  mail  under  a  CPP  system  must  pay 
postage  for  plant-verified  drop  shipments  to  the  New  York  Rates 
and  Classification  Center. 

46524  Documentation 

a.  The  mailer  must  produce  an  individual  mailing  statement 
for  each  edition  of  each  issue  of  each  publication  prepared  for 
deposit  at  each  destination  entry  post  office,  and  submit  the 
statement  at  the  time  the  corresponding  copies  are  presented  to 
the  DMU. 

b.  When  required  by  the  Postal  Service,  the  mailer  must 
submit  consolidated  mailing  statements  and  a  register  of  mailing 
statements  to  the  Postal  Service. 

c.  The  mailer  must  produce  and  submit  to  the  Postal  Service 
the  prescribed  clearance  documents,  in  duplicate,  that  must 
accompany  each  plant-verified  drop  shipment  to  the  destination 
post  office  where  the  shipment  will  be  deposited.  Those 
documents  must  be  presented  in  triplicate  if  the  mailer  wishes  to 
have  a  signed  and  dated  copy  returned  to  its  driver  when  mailings 
are  unloaded  at  the  destination  entry  postal  facility. 

46525  Transportation 

46525/  Responsibility.  The  mailer  is  responsible  for  the 
transportation  of  plant-verified  drop  shipments  from  the  origin 
plant  to  the  destination  postal  facility. 

465252  Other  Mailings.  The  mailer  must  not  transport 
plant-verified  drop  shipment  mailings  on  the  same  vehicle  with 
other  shipments  that  are  not  entered  as  plant-verified  drop 
shipments. 

465253  Separation  of  Mailings.  V^hen  a  vehicle  contains  more 
than  one  plant-verified  drop  shipment  for  a  single  destination 
postal  facility,  the  shipments  must  be  separated,  except  that  this 
requirement  may  be  waived  by  the  origin  postmaster  for 
copalletized  or  combined  mailings  provided  the  clearance 
document  for  that  destination  clearly  identifies  all  of  the  mail  for 
that  facility  In  addition,  when  a  vehicle  contains  one  or  more 
shipments  for  more  than  one  destination  postal  facility,  the 
shipments  must  be  separated  by  destination. 

465254  Hatardous  Freight.  Any  material  classified  by  the  Ptwial 
Service  as  "hazardous"  (see  124.3)  may  not  be  carried  as  freight  on 
the  same  vehicle  as  a  plant-verified  drop  shipment. 

465.3  Authorization 
465  J 1  Request 

465JII  General.  The  mailer  must  submit  a  written  request  to 
the  mailer's  local  postmaster  seeking  assignment  of  postal 
personnel  to  the  mailer's  plant  (e.g..  establishment  of  a  DMU)  to 
support  plant-verified  drop  shipment  of  destination  entry  rate 
mailings.  No  form  is  provided  for  this  purpose. 
46S.3I2  Date  of  Filing.  The  mailer  must  submit  the  reouesi  at 
least  M)  days  prior  to  the  date  proposed  for  submission  of  the  first 
plant-verified  drop  shipment  using  the  system. 
46SJI3  Content.  The  request  must  fully  describe  the  characteris- 
tics of  the  mailings  that  will  be  prepared  as  plant-verified  drop 
shipments.  At  a  minimum,  the  request  must  include  the 
following  information  for  each  publication; 

a.  the  schedule  of  mailing,  i.e..  the  frequency  and  time  of 
mailings  (eg.,  at  noon  daily,  every  other  Monday  at  4  p.m..  etc.); 

b.  the  number  of  pieces  and  mailing  statements  to  be 
presented  to  postal  personnel,  both  daily  and  in  total; 

c.  theclassof  mail  and  processing  category; 

d.  the  level  of  sortation  and  rate(s)  claimed; 

e.  either: 

(1)  the  place  and  method  of  postage  payment,  or 

(2)  if  postage  is  paid  under  Centralized  Postage  Payment  (CPP) 
procedures,  a  copy  of  the  authorization  must  accompany  the 
request  (separate  authorization  by  the  serving  rates  and 
classification  center  is  required  to  mail  under  CPP); 


/.    the  type  and  capacity  of  scales  at  the  mailer's  plant,  if  any; 

g.  the  space  available  for  postal  personnel  lo  use  and  the 
suitability  of  that  space  for  verification  of  mail,  recordkeeping, 
installation  of  computer  equipment,  and  monitoring  of  vehicle 
loading; 

k.  the  types  of  equipment  used  (trays,  sacks,  pallets,  etc.) 
(authorizations  must  be  owained  where  required);  and 

(.  the  destination  entry  points  to  which  shipments  will  be 
dispatched  (e.g..  a  listing  of  the  SCFsand  DDUs). 
46SJ14  Existing  Plant  Load  MaiUrs.  A  request  for  authorization 
must  also  be  submitted  by  existing  plant  load  mailers  to  allow 
verification  that  the  current  mailer  bcilities  and  DMU  resources 
remain  adequate.  Depending  on  the  speciSc  situation,  the  30-day 
advance  notice  required  by  465 J 12  may  be  waived  by  the 
approving oEficiai  (see  465  J2). 
465  J2  Apprering  or  Denying  Authorizatioii 
46SJ2I  Local  Post  O^fUt.  The  local  postmaster  will  review  the 
application  for  completeness  and  accuracy;  evaluate  the  mailer's 
ability  to  meet  the  requirements  in  465.2.  the  suiubilitv  of  the 
mailer's  plant  to  accommodate  postal  personnel  (i.c..  a  DMU).  and 
the  capability  of  the  local  post  office  to  support  the  requested 
activity;  and  prepare  a  written  summary  of  the  results.  This 
report  and  a  recommendation  Cor  approval  or  dental  of  the 
mailer's  request  will  be  forwarded  through  the  MSOdivision 
manager,  mailing  requirements,  to  the  field  division  general 
manager' post  master. 

46SJ22  Field  Division.  The  field  division  general 
manager'postmasier  will  consider  the  postmaster's  report  and 
recommendation,  determine  whether  tne  local  post  office  has 
sufficient  employees  who  are  trained  and  qualified  in  mail 
classification  and  verificaiion  to  support  the  requested  plant- 
verified  drop  shipment  activity,  and  prepare  a  final  written 
decision  on  tne  mailer's  request. 

46SJ2J  AppronU.  If  the  mailer's  request  for  participation  in  the 
plant-verified  drop  shipment  postage  payment  system  is  approved, 
the  field  division  general  manager/postmaster  will  prepare  a 
plant-verified  drop  shipment  agreement  that  must  be  signed  by 
the  general  manager'postmasier,  the  mailer,  and  the  postmaster  of 
the  post  office  servli^  the  mailer's  plant  before  the  approval  can 
be  made  effective.  The  agreement  will  specify  the  urms  and 
period  of  the  authorization  (not  to  exceed  i  years).  Copies  of  the 
agreement  will  be  provided  to  the  local  postmaster,  the 
MSOdivision  manager,  mailing  requirements,  and  the  rates  and 
classification  center. 

465J24  DtniaL  If  the  mailer's  request  for  participation  in  the 
plant-verified  drop  shipment  postage  payment  system  is  denied, 
the  field  division  general  manager/postmaster  will  notify  the 
mailer  in  writing,  suting  the  reasons  n>r  the  decision,  and  provide 
copies  of  the  decision  to  the  local  postmaster,  the  MSOdivision 
manager,  mailing  requirements,  and  the  rates  and  classification 
center.  The  denial  may  be  appealed  as  provided  in  133. 

465 J3  Renewal,  Termliution,  and  Revocatioa 
46SJ3I  Kenrwal.  The  mailer  must  submit  a  new  request  for 
authorization  at  least  30  days  prior  to  the  expiration  of  a 
plant-verified  drop  shipment  agreement.  The  content  of  the 
request,  and  the  procedures  for  its  review,  approval,  or  denial  arc 
as  prescribnl  in  465 J 1  and  465.32. 

465332  Termination.  A  mailer  may  elect  to  terminate 
participation  in  a  plant-verified  drop  shipment  agreement  by  10 
calendar  days'  written  notice  to  the  authorizing  field  division 
general  manager/postmaster. 

46SJ33  Reveeaiion.  A  plant-verified  drop  shipment  agreement 
may  be  revoknl  by  tne  authorizing  tield  division  general 
manager/postmaster  by  10  calendar  davs'  written  notice  to  the 
mailer.  Revocation  must  be  based  on  the  mailer's  failure  to  pay 
postage  and  fees  or  to  meet  the  requirements  that  apply  to 
plant-verified  drop  shipment  or  mailing  at  second-class  rates.  The 
revocation  action  may  be  appealed  as  provided  by  133. 

46S.4  DMU  FunctkMM 

465.41  General.  Assignment  of  postal  personnel  to  the  mailer's 
plant  to  process  plant-verified  drop  shipments  mav  be  in 
conjunction  with  the  DMU  staffing  associated  with  a  plant  load 
authorization  for  that  mailer's  plant,  but  may  be  provided  to  a 
mailer's  plant  that  is  not  authorized  plant  load,  at  the  discretion 
of  the  division  general  manager'postmasier. 

465.42  Inapcction  of  Mallpiccca.  Postal  personnel  assigned  to  the 
mailer's  plant  must  verily  drop  shipment  mailings  for  classifica- 
tion, rate  eligibility,  preparation,  presort,  and  postage  in  the  same 
manner  as  punt  load  mailing}. 


465.43  DocuincfiU 

46S43I  Preparation.  Before  each  plant-verified  drop  shipment  is 
released  for  dispatch,  postal  personnel  must  ensure  that  all 
clearance  documents  are  property  completed,  signed,  and  dated, 
and  that  each  includes  the  number  of  theposul  seal  to  be  used  on 
the  vehicle,  if  appropriate  (sec  46SJ).  The  required  documents 
must  be  provided  for  each  mailing  prepared  for  each  destination 
entry  posut  facility.  The  DMU  will  retain  one  copy  of  each 
completed  clearance  document 

4t5A32  Endofun.  (*ostal  personnel  must  ensure  that  all 
appropriate  clearance  documents  are  provided  to  the  mailer  who 
is  responsible  for  placing  them  in  each  vehicle  to  accompany  the 
corresponding  plant-verified  drop  shipments.  These  documents 
must  be  placed  on  the  left  rear  wall  of  the  vehicle  just  inside  the 
door  of  the  vehicle.  Affix  the  required  Form  Slll-R.  Reoenut 
ProuctioH  Placard,  to  the  outside  rear  of  the  vehicle  after  the 
mailer  has  completed  loading  the  vehicle. 

4tSM  Leading.  Postai  penoanel  must  observe  the  loading  of 
each  vehicle  used  to  transpon  plant-verifled  drop  shipments  to 
ensure  the  correct  mailing  arc  load*d  into  vehicles  for  the  correct 
destinations  and  that  shipments  arc  not  improperly  commingled 
(sec  46S.2S4). 

4654S  Security.  Posul  personnel  must  seal  the  vehicle 
containing  the  plant-verifieid  drop  shipments  mailings  with  a 
postal  revenue  protection  seal  (i^.,  a  USPS  ball  seal.  USPS  lock. 
or  other  postal  security  device)  that  prevents  access  to  the 
shipments  by  other  than  authoriied  postal  employees.  Vehicles 
that  make  en  route  stops  must  be  reiealed  after  ihe  corresponding 
mail  is  removed  (see  465.5). 
465.5  DetUnatlea  Poctal  Facility  Functions 

465.51  Veriflcatiea  of  Document*.  The  posul  seal  number  on  the 
clearance  document  for  that  destination  post  office  must  match 
the  number  on  an  unbroken  seal  securing  the  vehicle.  Conuiner 
identtficatioo  codes  on  the  clearance  document  must  match  the 
containers  deposited.  If  these  items  match,  the  destination  facility 
will  sign  and  date  the  clearance  documents  accompanying  the 
mailings  and  process  the  mail.  These  documents  will  be  reuined 
for  one  year  in  a  chronological  file,  and  receipted  copies  will  be 
returned  to  the  mailer's  employee,  if  appropriate  (see  465.24c  and 
465.431). 

465.52  Verification  «f  Content*.  Each  destination  postal  facility 
where  plant-verified  drop  shipments  are  deposited  must  ensure 
ihat  only  the  appropriate  shipments  are  unloaded  and  accepted. 
4655)  Vehicle*  Conuinlng  Mall  for  Mere  Than  One  DcattnatlM 
Facility.  When  a  mailer  s  vehicle  conuins  mail  for  more  than 
one  destitution  entry  facility,  each  intermediate  potul  facility 
will  record  the  number  of  a  new  USPS  ball  seal  on  the  clearance 
document  for  the  next  scheduled  destination  post  office,  and  affix 
that  teal  to  secure  the  vehicle.  (If  USPS  locks  are  used,  they  must 
be  removed  and  reuined  at  tne  final  pa»ul  facility  where  the 
vehicle  stops.) 

46534  Loading  of  Mail  Prohibited.  Postal  Service  ouil  for 
downstream  pmtal  bcilities  must  itoi  be  loaded  onto  the  nuiler's 
vehicle  by  any  intermediaw  posul  bciliiy  at  which  the  nuiler  has 
stopped  to  deposit  a  plant-verified  drop  shipment. 

465j6  Liability.  The  nuiler  assumes  all  liability  and  responsibil- 
ity for  any  lou  or  /t^miy  to  plant-verified  drop  shipments  before 
they  arc  deposited  and  accepted  as  mail  at  destination  entry  posul 
facilities,  regardless  of  whether  a  third  party  is  used  to  transpon 
those  shipments.  The  Postal  Service  is  not  liable  or  resoonstblc  for 
any  loss  or  damage  to  plant-verified  drop  shipments  before  they 
are  deposited  and  accepted  as  mail  ai  a  destination  postal  facility 

465.7  Peetag* 

465.71  Method  ef  Pavmcnt.  Postage  for  a  plant-verified  drop 
shipment  must  be  paid  as  provided  by  465.23. 

465.72  Compuution.  Postage  fix  destination  rate  mailinp 
prepared  as  plant-verified  drop  shipments  is  calculated  (zoned) 
from  the  destination  postal  facility  where  mailinp  arc  deposited 
and  accepted  into  the  mailstream. 

465.73  Refund*.  The  Postal  Service  will  not  refund  postage  for 
any  failure  to  provide  service  that  is  caused  in  whole  or  in  pan  by 
any  event  thai  occurs  before  the  shipment  is  deposited  and 
accepted  into  the  nuilstream  and  becomes  mail  at  a  destination 
posul  facility,  except  in  accordance  with  the  provisions  of  147^ 
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CHAPTER  5  .  ALTOVUTION-COMPATIBLE  MAIL 


ilO  General 


511  Conunt 

This  chapter  conuini  al(crniiiv«  preparation  rcmiiremcnu  fur 
automation-compaiibtc  l«tier-»iM  ZIP-»-4  and  ZIP*4  ttarccxicd 
Firjt-.  tecood-.  and  third-class  mail. 

512  Appticabilil; 

Mailers  may  use  ihc  insiruciioas  in  MO  rather  than  the 
corresponding  requirements  m  Chapters  3. 4.  and  6. 

513  CUttaincatien 

Classirication  and  rate  eligibility  for  pieces  prepared  under  this 
chapter  are  based  on  (he  requirements  in  chapters  3.  4.  and  A.  (or 
First-,  second-,  and  third-class  mail  respectively.  Auiomaiion- 
compatible  mailpieces  prepared  as  descrioad  lO  this  chapter  and 
claimed  at  an  auiomaiion-based  rate  must  meet  ihc  eliubiiuy 
requirements  in  324.  325,  327.  and  32H  for  Firsl-Class  Mail,  424  5 
and  424.(1  for  second -class  nuil.  and  628  for  third -class  mail. 

514  Ocflaitioni 

514.1  Automation- Based  Rate* 

514.11  lir**  Barcode^  Ram.  The  ZlP'*-4  Barcodrd  rates 
include  the  3-diiii  ZIP-*-4  Barcoded.  3-digit  ZJP-f4  Barcoded  and. 
nonprcsorted  ZIP-*- 4  Barcoded  Firsi-Class  rates;  the  level  A.  B.  G. 
H.  and  J  ZIP-*- 4  Barcoded  wcond<lass  rates;  and  the  5-digii 
ZIP-f4  Barcoded.  3-dljiii  7IP•^4  Barcoded  and  Basic  7\P** 
Barcoded  third -class  rates 

514.12  ZIP-f4  Rates.  The  ZIP-^4  rates  include  the  ZIP-»^4 
Prpsort  and  nonpresorted  ZIP-»-4  Firsi-Class  rates;  the  level  A,  B, 
G.  H.  and  J  ZIP  •••  4  iecond -class  rates;  and  the  3.5  ZIP  ■»•  4  and  Basic 
ZIP-«-4  third-class  rates. 

5I4J  Presort  Rates.  The  preson  rates  include  the  Prevwied 
First -Class  rate;  the  level  A.  B.  G.  H  and  J  wcond  class  rates;  and 
the  basic  presort  and  3  5  presort  third-class  rates. 

520-SSO  Reserved 


560  Preparation 

561  General  Preparation  Requirements 

561.1  Packagin|.  Packa^art  not  allowed  in  ZIP'*'4and  Z)P■^4 
Barcoded  rate  mailings  prepared  under  chapter  5  However,  in 
SCF  trays,  all  the  pieces  for  the  lame  3-digit  ZIP  Code  area  must 
be  grouped  together 

561JtTra7t 

56U1  General.  All  mailings  prepared  under  chapter  5  must  be 
prepared  in  trajs. 

561.22  Deflnitien.  For  purposes  of  this  section,  a  "full"  tray  is 
one  that  is  at  leait  3/4  full  of  mail  «hen  its  contents  are  reasonable 
compressed. 

561.23  Volume  per  Tray.  Mailers  should  balance  the  volume  m 
trays  when  more  than  one  is  prepared  for  the  same  destination  to 
ensure  that  all  are  at  least  3>4  full  (when  their  contents  are 
reasonably  compressed).  If.  after  this  step,  the  remaining  pieces 
for  that  destination  are  not  enough  to  generate  an  additional  full 
tray,  they  may  be  placed  m  a  tray  that  ii  less  than  3/4  full, 
provided  the  pieces  in  that  tray  are  packaged  (to  preserve  their 
orientation),  and  only  one  such  tray  for  that  destination  is 
prepared  in  the  mailing.  To  allow  accurate  venricaiion  of  the 
mailing  by  posul  acceptance  personnel,  the  mailer  must  provide! 
Iisiiagof  all  such  travs  prepared  in  addition  to  the  documentation 
required  by  5o2.6  or  503  b. 

561.24  Slfeving  and  Banding.  To  ensure  the  integrity  of  the  mat! 
in  transit  each  tray  must  be  enclosed  in  a  sleeve  and  secured  |n  a 
plastic  stijp  placed  tightly  around  the  length  of  the  irav  The 
postmaster  of  tne  office  of  entry  may  waive  this  requirement  for 
local  mail 

561.25  Tray  Labels.  A  tray  label  must  be  securely  afTixed  to  the 
end  of  each  tray  Tray  labels  are  sub)ect  to  the  same  requirements 
as  specified  for  sack  labels  in  441.32  and  44A.  except  that  the 
second  (contents)  line  on  tray  labels  hears  tne  information 
specified  in  5o2.3  and  5o3  3. 

562ZIP-*-4  Mail 

S62.I  Cight-Fi^  Ptrctnl  Rtquirtmtnt.  At  least  85  percent  of  the 
toul  pieces  in  a  ZlP-*-4  rate  mailing  must  bear  a  ZIP-t-4  ccide  All 
remaining  pieces  must  bear  a  5-digii  ZIP  Code  If  a  ZIP-*-  -i  Barcode 
IS  used  to  satisfy  the  requirement  for  a  ZIP't'4  code,  a  numeric 
ZIP  ■•■4  code  or  5-dif"  ZIP  Code  must  also  appear  in  the  adiJress 


562  J  Rate  Eligibility 

562.21  rirst^nasf  Mail.  In  5-digit.  3-dlgit  and  SCF  trays.  ZIP-f4 
coded  pieces  mav  quali^  for  the  ZIP  +  4  Presort  rate,  other  pieces 
for  the  Presortet!  Firsi-Class  rate.  (In  SCF  trays,  there  must  be  at 
least  50  pieces  for  each  3-digit  ZIP  Code  area.)  Residual  pieces  not 
sorted  to  these  trays  may  be  eligible  for  the  nonpresorted  ZIP •♦■4 
rate  (if  ZIP  +  4coded)or'ihesingJe-piece  First-Oass  rate. 

562^  Second-Clasi  Mail.  In  5-digit  and  3-dlgit  trays.  ZIP-*'4 
coded  pieces  mav  ouali^  for  the  level  B/H,'J3  ZIP ■♦■4  rates,  other 
pieces  (or  the  level  B/H/J  rates.  Pieces  in  SCF  trays  may  be  eligible 
for  the  level  A/G/Jl  ZIP-*-4  rates  (if  ZlP-f4  coded)  or  the  level 
A/G/J  rates.  All  pieces  in  ZIP-f4  second-class  mailings  must  be 
sorted  to  at  least  the  SCF  level. 

562.23  Third-Clasi  Mail.  In  5-digit  and  3-digit  trays,  ZIP  +  4 
coded  pieces  may  qualify  for  3'5  ZIP-*-4  rates,  other  pieces  for  the 
3/5  presort  rate.  In  SCF  trays.  ZIP-»-4  coded  pieces  may  be  eligible 
for  the  Basic  ZIP ■••4  rate,  other  pieces  for  tne  basic  presort  rate. 
Pieces  not  sorted  to  these  trays  must  be  prepared  as  a  separate 
mailing. 

562J  Conunu  Line.  The  second  (contents)  line  of  tray  labels 
must  show  the  class  of  mail  (FCM  for  FlrstClass.  2C  or  NEWS,  as 
appropriate,  for  second-clais.  or  3C  for  third-class)  followed  by 
the  type  of  mailing  ( ZIP -»-4  PRESORT). 

562.4 SorUtion  Requirements  for  ZIP-*- 4  Presort  Rate  Eligibility. 

562.41  Traying 

$62,411  Fivt-Digii  Trayt.     When  there  are  enough  pieces  to  the 

same  5-DiBit  destination  to  fill  a  tray,  a  S-dijiit  tray  must  be 
prepared  mr  that  destination  Travs  that  are  not  full  are 
prohibited.  Trav-s  must  be  labeled  as  foliows: 

Lin«  '       City  State,  S-Ogit  ZIP  Code 

Lma  2      Ctass  Consnts 

Lmm  3      Uaxac  Msii«f  Loc»l>on 

Sampis: 


DETROIT.  Ml 

FCM  ZIP  •►4  PRESORT 

FR  NB  COMPANY  UNION  SC 


4H235 


S62MI2  Thru-Digit  Trap.  After  preparing  all  possible  S-dieil 
trays,  if  there  are  sufficient  pieces  to  fill  a  tray  for  one  of  the 
3-digit  ZIP  Code  areas  listed  in  Exhibits  122.ft.k-d.  a  3-di4it  tray 
must  be  prepared  for  that  destination  Trays  that  are  not  lull  are 
prohibited  Trays  must  be  labeled  as  follows: 

Lina  1       City.  State  J-f^yi  Destination 

Line  2       Class.  Coo  tents 

Line  3       Maitet  Msiler  Loca'ion 

Sampi*: 


Di  TKOn  Ml 

FCM  ZIP-t-4  PRESORT 

FR  NB  COMPANY  UNION  SC 


-IM2 


Si2.4l3  SCF  Trays.  After  preparing  all  possible  5-digit  and  3-digit 
trays,  if  there  are  sufficient  pieces  to  fill  a  tray  for  one  of  the  SCF 
areas  listed  in  Exhibit  122  h?d.  an  SCF  tray  must  be  prepared  for 
that  destination.  For  FirsiClass  Mail,  there  must  be  at  least  50 
pieces  for  each  3-digit  ZIP  Code  area.  For  second-class  pieces,  all 
remaining  mail  must  be  sorted  to  SCF  trays.  For  First-  and 
third-class  mail,  trays  that  are  not  full  are  prohibited.  Trays  must 
be  labeled  as  follows: 

Lin»  I       SCF  facility  Name,  Stata,  Coda 

Una  2       Oass  Corieits 

Line  3       Mai«t  Uaiier  Location 

Sample 


SCF  DKl  ROIT  Ml 

FCM  ZlP-r4  PRESORT 

FR  NB  COMPANY  UNION  SC 


*H\ 


562.5  Residual  Mail 

562.51  General.  Residual  pieces  are  those  that  could  not  be 
trayed  as  required  by  5o2  4 

562J2  First-Class  Mail.  Residual  pieces  must  be  placed  in  trays 
hearing  the  tray  label  "Residual  Mail." 

562.53  Second-Class  Mail.  Residual  pieces  are  not  allowed  in 
ZlP-t-4  second-class  mailings.  All  pieces  must  be  sorted  to  SCF 
trays  (see  502.413). 

56Z34  Tliird  Claai  Mail.  Residual  pieces  are  not  allowed  in 
ZIP +  4  mailings  and  must  be  prepared  as  a  separate  mailing. 


562.6  Documentation 

56L6I  When  Not  Required.  Documentation  is  not  reauired 
when  every  piece  in  the  mailing  bears  the  correct  ZIP4-4  code  and 
the  correct  postage  at  the  rate  for  which  it  Qualifies.  Separate 
documentation  may  be  required  under  561.23,  if^applicabie. 

562^2  Content 

562.62/  Tray  Labtl  OpHoti 

a.  Sequence.  The  documenution  must  be  sequenced  by  level 
of  sortation  (5-digit.  3-digit.  and  SCF)  and  must  show,  for  each 
tray  in  each  group,  a  unique  tray  number  or  the  exact  top  line  of 
the  tray  label.  In  the  5-digit  portion,  the  contents  of  each  tray 
must  be  detailed  by  5-digit  ZIP  Code,  and.  in  the  3-digit  and  SCF 
ponion,  by  3-digit  ZIP  Code  prefix. 

b  Mormadofi.  Each  ZIP  Code  entry  must  describe  the 
number  of  pieces  that  qualifies  for  each  rate  category  and  the 
number  of  pieces  prepared  with  a  ZIP-»-4  code.  For  the  tray,  the 
documentation  must  show  a  subtotal  for  the  number  of  pieces  at 
each  rate  category,  the  number  of  pieces  with  a  ZIP 4-4  code,  and 
the  total  number  of  pieces  in  the  tray. 

c.  Summary.  For  the  entire  mailing,  the  listing  must  be 
summarized  to  show  the  total  number  of  pieces  in  each  rate 
category,  the  number  prepared  with  a  ZIP  +  4  code,  the  toul 
number  of  pieces  in  the  mailing,  and  the  total  postage  (or 
additional  postage  due)  for  the  mailing.  The  summary  may 
include  the  information  required  by  5hl.23,  if  applicable. 

d.  Tray  Preparation.  With  this  option,  the  trays  do  not  have  to 
be  presented  for  acceptance  in  any  particular  order 

562.622  UP  Code  Option 

a.  Sequence.  The  documentation  must  be  sequenced  by  level 
of  sorution  (5-digit,  3-digit,  and  SCF).  In  the  5-digit  portion,  the 
entries  must  be  listed  by  5-digit  ZIP  Code,  and,  in  the  3-digit  and 
SCF  portion,  by  3-digit  ZIP  Code  prefix. 

b.  Information.  Each  entry  must  show  the  number  of  pieces  in 
each  rate  category,  the  number  of  pieces  prepared  with  a  ZIP-t-4 
code,  and  the  toul  number  of  pieces. 

c.  Summary.  For  the  entire  mailing,  the  listing  must  be 
summarized  to  show  the  total  number  of  pieces  in  each  rate 
category,  the  number  prepared  with  a  ZIP-*-4  code,  the  toul 
number  of  pieces  in  the  mailing  and  the  toul  postage  (or 
additional  posuge  due)  for  the  mailing.  If  all  pieces  in  the  mailing 
do  not  bear  postage  at  the  same  rate,  or  if  different  amounts  of 
additional  posuge  are  due,  the  summary  must  further  deuil  the 
number  of  pieces  at  each  postage  amount  or  at  each  amount  of 
additional  posta^  due.  The  summary  may  include  the 
information  required  by  561.23,  if  applicable. 

d.  Trav  Preparation.  With  this  option,  the  trays  must  be 
separat^  by  level  of  sorution  and,  within  each,  grouped  by 
destination,  when  presented  foraccepunce. 

563  Presorted  ZIP4-4  Barcoded  Mail 

563.1  Eighty-Five  Percent  Requirement.  At  least  85%  of  the  total 
number  of  pieces  in  a  ZIP-f4  Barcoded  rate  mailing  must  bear  a 
ZIP ■♦■4  barcode  prepared  as  rwjuired  by  325.  All  pieces  must  bear  a 
numeric  ZIP-f  4  code  or  5-digii  ZIP  Code  in  the  address. 

563.2  Rate  Eligibility. 
563J1  First-CUaa  Mall 

563 Jif  ftve-ZMjif  Trays.  In  5-digit  travs,  pieces  may  qualify  for 
the  5-digit  ZIP-t-4  Barcoded  rate  if  they  bear  a  ZIP-f  4  barcode 
preparedas  specified  in  325.51.  the  ZIP-t-4  Preson  rate  if  they  bear 
a  ZIP4-4  code  and  meet  the  requirements  of  324.5  and  324.6,  or 
the  Presorted  First-Class  rate. 
563.2/2  Thrtt-Dieit  and  SCF  Trays.     In  3-digit  and  SCF  trays, 

Pieces  may  quality  for  the  3-dlgii  ZlP-t-4  Barcoded  rate  if  they 
car  a  ZIP-t-4  barcode  prepared  as  specified  in  325J1,  the  ZIP-t-4 
Preson  rate  if  they  bear  a  ZIP-t-4  code  and  meet  the  requirements 
of  324.5  and  324.6,  or  the  Presorted  First-Class  rate.  In  SCF  trays, 
there  must  be  at  least  50  pieces  for  each  3-digit  UP  Code  area. 
563JI3  Ketidual  Trays.  Residual  pieces  not  sorted  to  these  trays 
may  be  eligible  for  the  nonpresorted  ZJP  +  4  Barcoded  rate  if  they 
bear  a  ZlP-t-4  barcode  prepared  as  specified  in  325JI.  the 
nonpresorted  ZIP-t-4  rate  if  they  bear  a  ZlP-t-4  code  and  meet  the 
requirements  of  324J  and  324.6,  or  the  single-piece  First-Class 
rate. 

563.22  Second-Oaa*  Mail 

563.22/  Fht-DifH  Trays.  In  5-digit  trays,  pieces  may  qualify  for 
the  level  B5/H5/J5  ZIP-t-4  Barcodisd  rates  if  ihey  bear  a  ZlP-f  4 
barcode  prepared  as  specified  in  325.51,  the  leve(  BSiHSJJS  ZIP-t-4 
rates  if  they  bear  a  ZIP-t-4  code  and  meet  the  requirements  of 
324.5  and  324,6,  or  the  level  BWJ  preson  rates. 
563.222  Thrte-Difit  and  SCF  Trays.  In  3-digii  and  SCF  trays, 
pieces  may  quali^  for  the  level  B3.'H3'J3  ZIP-t-4  Barcoded  rates  if 
they  bear  a  ZIP-t-4  barcode  prepared  as  specified  in  325  J  I.  the 
level  B3/H3/J3  ZIP-t-4  rates  if  they  bear  a  ZIP-t-4  code  and  meet 


the  requirements  of  324J  and  3MA,  or  the  level  B-KJ  presort 

rates. 

5t3J2}  Ketidual  Trays.    Residual  pieces  not  sorted  to  these  trays 

may  be  eligible  for  the  level  A/G/Jl  ZIP-t-4  Barcoded  rates  if  they 

bear  a  ZIPV4  barcode  prepared  as  specified  in  325.51.  the  level 

A/G/Jl  Z1P4-4  rates  if  they  bear  a  ZIP-t-4  code  and  meet  the 

requirements  of  324.5  and  324.6.  or  the  level  A/G/J  preson  rates. 

563.23  Tliird-CUn  Mail 

S63J31  Fhf  Digit  Trays.    In  5-digit  trays,  pieces  may  qualify  for 

the  5-digit  ZIP-t-4  Barcoded  rate  if  they  bear  a  ZlP-t-4  barcode 

prepared  as  specified  in  325.51.  the  3/5  ZIP-t-4  rate  if  they  bear  a 

ZIP-t-4  code  and  meet  the  requirements  of  324.5  and  324.6,  or  the 

3(5  Presort  rate. 

563.232  Tkrtt-Dieii  and  SCF  Trays.     In  3-digit  and  SCF  trays, 

pieces  may  qualify  for  the  3-digit  ZlP-t-4  Barcoded  rate  if  they 

bear  a  ZIP-t-4  barcode  prepared  as  specified  in  325.51,  the  3.'5 

ZIP-t-4  rate  if  they  bear  a  ZlP-t-4  code  and  meet  the  requirements 

of  324.5  and  324.6.  or  the  3/5  Preion  rate. 

563JJ3  Residual  Trays.  Residual  pieces  may  be  eligible  for  the 
Basic  ZIP-t-4  Barcoded  rate  if  they  bear  a  ZIP +  4  barcode  prepared 
as  specified  in  325.51.  the  Basic  ZIP-t-4  rate  if  they  bear  a  ZIP-t-4 
code  and  meet  the  requirements  of  324.3  and  324.6.  or  the  Basic 
Presort  raw. 

563J  Contcnu  Line.  The  second  (contents)  line  of  tray  labels 
must  show  the  class  of  mail  (FCM  for  First-Class.  2C  or  NEWS,  as 
appropriate,  for  second-class,  or  3C  for  third-class)  followed  by 
the  type  of  mailing  (ZIP-t-4  BARCODED). 

5634    Sorution    RequiremenU    for    ZIP-t4    Barcoded    RaU 
Eligibility. 
563.41  Traying 

563.4//  Fivt-Digil  Trays.  When  there  are  enough  pieces  to  the 
same  5-digit  destination  to  fill  a  tray,  a  5-digii  tray  may  be 
prepared  for  that  destination.  (5-digit  travs  are  required  only  if 
the  5-digit  ZlP-t-4  Barcoded  or  level  BSH5J5  rates  are  being 
claimed.)  Trays  that  are  not  full  are  prohibited.  Trays  must  be 
lab.>led  as  follows: 

Lma  1      City.  Stata.  5-digit  ZIP  Coda 
Line  2      Class.  Cooienu 
Lme  3      Mailer  Mailer  Location 

SantptK 


DETROrr  Ml 

FCM  ZlP-t-4  BARCODED 

FR  NB  COMP/VNY  UNION  SC 


itQ}5 


S63.412  Thret-Digit  Trays.  After  preparing  5-digu  trays,  if  there 
are  sufficient  pieces  to  fill  a  tray  for  one  of  the  3-digit  ZIP  Coda 
areas  listed  in  Exhibits  122.63c -a,  a  3-dijit  tray  must  be  prepared 
for  that  destination.  Trays  that  are  ncH  full  are  prohibited.  Trays 
must  be  labeled  as  fotlowv 

Una  1      Oty,  Suta.  J-Oigit  Destination 
Line  2      Ctasa.  Contenti 
Una  3      Mattel.  Maila>  Location 

Sampla: 


DETROIT  MI 

FCM  ZIP-t-4  BARCODED 

FR  NB  COMPANY  UNION  SC 


4«2 


56J.4/3  SCF  Trays.  After  preparing  5-digit  travs  and  all  possible 
3-digit  trays,  if  there  are  sufficient  pieces  to  fill  a  tray  for  one  of 
the  SCF  areas  listed  in  Exhibit  lZ2.63d,  an  SCF  tray  must  be 
prepared  for  that  destination.  For  First-Class  Mail,  there  must  be 
at  least  50  pieces  for  each  3-digit  ZIP  Code  area.  For  all  classes  of 
mail,  trays  that  are  not  full  are  prohibited.  Trays  most  be  labeled 
as  follows; 

Line  1      SCF.  Facilitv  Name,  Stats,  Cods 
Una  2-     Ctast.  Contanu 
Lmo  3      Maiter,  Marts'  Location 

SamptK 


SCF  DETROIT  Ml 

FOl  ZIP-t-4  BARCODED 

FR  NB  COMPANY  UNION  SC 


481 


563.5  Residual  Trays.  Residual  pieces  arc  those  that  could  not  be 
trayed  as  required  by  563.4.  Residual  pieces  must  be  placed  in 
trays  bearing  the  tray  label  "Residual  Mail.' 


1? 
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5634  DoctiRi«nution 

S63M  Whca  N«t  Required.  Documeniation  is  not  re<iuirc<l 
when  every  piece  in  th«  nulling  bean  ih«  correct  ZJP-*'4  barcode 
and  ihc  correct  postage  at  litc  raic  Cor  which  it  qualificv  Separate 
aocu mentation  may  be  required  under  561.23.  if  applicable. 

SOjU  Centmt 

S63^  I  Tray  Lak*l  Option 

a.  Sequence.  The  documeniation  must  be  sequenced  by  !evc! 
of  wnation  (S-digit.  3-digit.  aad  SCF)  and  must  show,  for  each 
tray  in  each  group,  a  uniauc  tray  number  or  the  exact  top  line  of 
the  tray  label.  In  the  5-^iDt  ponion,  the  contents  of  each  tray 
must  be  detailed  by  S-digit  ZIP  Code.  and.  in  the  3-digii  and  SCT 
portion,  by  3-digit  ZIP  Code  prefix. 

b.  Informaaon.  Each  ZIP  Code  entry  must  describe  the 
number  of  pieces  that  qualifies  for  each  rate  category  and  the 
number  of  pieces  prepared  with  a  ZIP>'4  code.  For  the  tray,  the 
documentation  must  siMw  a  subtotal  ior  the  number  of  pieces  ii 
each  rate  category,  the  number  of  pieces  with  a  ZIP -^4  code,  and 
the  total  number  of  pieces  in  tiie  tray. 

r.  Summary.  For  the  entire  mailing,  the  listing  must  be 
summarized  to  show  th*  total  number  of  pieces  m  each  rate 
category,  the  number  prepared  with  a  ZIP>-4  coite.  ihe  total 
number  of  pieces  in  the  mailing,  and  the  loiat  postage  (or 
additional  postage  due)  for  the  mailing.  The  summary  may 
include  the  information  required  by  ibl.2i,  if  applicable. 

d.  Tray  PrtparauoH.  With  this  option,  the  trays  do  not  have  lo 
be  presented  nor  acceptance  In  any  particular  order. 

563M22  UP  Code  Option 

a.  SequtHce.  The  documentation  must  be  sequenced  bv  level 
of  sortation  (S-digii.  3-digit.  and  SCF).  In  ihe  5-digii  ponion.  the 
entries  must  be  listed  by  5-digit  ZIP  Code,  and,  in  the  3-digii  and 
SCF  portion,  by  3-digjt  ZIP  Code  prefix. 


b  Informaiwi  fach  eniry  must  show  the  number  of  pieces  m 
each  me  category  the  numbier  of  pieces  prepared  with  a  Z)P>4 
tMircadc.  and  the  total  number  of  pieces. 

c  Summary.  For  the  entire  mailing.  Ihe  listing  must  be 
summarized  to  show  the  loial  number  of  pieces  in  each  rate 
category,  the  number  prepared  with  a  ZlP  +  4  barcode,  the  total 
number  of  pieces  m  the  mailing,  and  the  total  postage  (or 
addutonal  posia^  due)  for  the  mailing.  If  all  pieces  in  the  mailing 
do  not  bear  posuge  at  the  same  rate,  or  if  difTerent  amounts  of 
additional  postage  are  due.  the  summary  must  funher  detail  the 
number  of  pieces  at  each  postage  amount  or  at  each  amount  of 
additional  posuge  due  The  summary  may  include  the 
information  required  by  561.23,  if  applicable. 

d  Tray  Prtparatwn.  With  this  option,  the  trays  must  be 
separaied  by  level  of  sonanon  when  presented  for  acceptance. 

570  Mailing 

Automation  compatible  mailings  must  be  presented  for  accep- 
tance bv  the  Postal  Service  as  provided  for  the  specific  class  of 
mail  by  3"n.  45<),  and  f).S(). 

5M  Po$Ug«  Payment 

Postage  for  automated  mail  must  be  paid  as  provided  for  the 

specific  class  of  mai;  by  380,  460,  and  bbO. 

S90  Ancillary  Services 

Aficilarv  services  a.'e  provided  to  automated  mai!  as  provided  for 
Ihe  specific  class  of  nnail  by  3V0,  470.  and  kf*\ 


CHAPTER  6  -  THIRO-CLASS  MAIL 


610  Rates  and  Fees 


611  Rates 

611.1  Single-Piece  Rates 

611.11  General.     The  single-piece  raifs  in  Fjhibii  61J.11 

applied  to  each  addressed  piece  based  on  its  weight. 


Weight  ^ R*f 

Not  exceeding  i  oz $0  29 

Over  1  02  ,  but  not  exceeding  2  ozs. 0.52 

Over  2  ozs..  but  not  exceeding  3  oza. 0.75 

Over  3  02S.,  but  not  exc«edmg  4  oa 0.98 

Over  4  02S.,  Out  not  exceeOrig  6  ozs i  2i 

Over  6  02S.,  but  not  exceeding  8  ozs, 133 

Over  8  02S.,  but  not  exceedmg  10  ozs ^<* 

Over  10  ozs.,  but  not  exceeding  12  ozs i  56 

Over  12  ozs.,  but  not  exceeding  14  ozs i  67 

Over  14  ozs..  but  less  than  16  ozs. i  79 


Exhibit  611.11 

•    •*•••• 

611.13  Keys  and  Identification  Devices 

ill.lll  General.    T«xto1  •iiift(r>g61l.31;  d«t«t«tti«l»«tt«nt»fsce. 

61 1. 132  Computation  of  Postage.    Text  of  exiittng  611  32;  ch*itg« 
th»r«t»r«oc«  from  "61 131 -10*811  131' 

611.133  Rates.     The   rates  applied 
devices  are  shown  in  Exhibit  61 1  !3. 


to   key-i  and   identifKaiion 


Weight R«t« 

Not  exceeding  2  ozs $0.92 

Over  2  ozs.,  but  not  exceeding  4  ozs 1  43 

Over  4  ozs.,  but  not  exoee<*ng  6  ozs. 1  94 

Over  6  ozs.,  but  not  eweedmg  8  ozs 2.45 

Over  8  ozs.,  but  not  exceedng  10  ozs. 2.96 

Over  10  ozs,  bot  not  exceeding  12  ozs. 3/47 

(Dver  12  ozs.,  bui  not  exceeding  14  ozs 398 

Over  14  ozs.,  but  less  than  16  ozs 4.49 


ExhibU  611.13 
611.2  Bulk  Rates 

611.21  General.  The  bulk  rates  summariied  in  Exhibit  61 1.2 
apply  to  mailings  meeting  the  conditions  in  623  and  624.  The 
special  bulk  rates  may  be  used  only  by  organizations  that  have 
been  authorized  by  the  Postal  Service  as  provided  by  625  and  626. 

61 1 .22  Rate  Structure 

611 J2 1  Piece  and  Pound  Kates 

a.  .Winimjun  PerPuce  Rales  The  minimum  per-piece  rates 
(the  minimum  postage  amount  that  must  be  pa«i  for  each 
addressed  piece)  apply  «o  pieces  that  weigh  .2067  pound  (3.3067 
ounces)  or  less  (.2082  pound  (3J314  ounces)  or  less  at  special 
rates).  This  base  postage  rate  (see  Exhibit  6U-2)  applies  to  pieces 
meeting  only  the  minimum  preMraiion  requirements  (e-g..  basic 
presort  rate).  Pieces  maj  be  eligible  for  a  lower  minimum  rate  per 
piece  if  additional  requirements  are  met  to  render  the  mailpiece 
eligible  for  a  postage  discount  or  reduction  (see  61 1.222). 

b  Puce  Pound  Rates.  Pieces  that  weigh  more  than  .2f)67 
pound  (3.3067  ounces)  (.2082  pound  (3.3314  ounces)  for  special 
rates)  are  subject  to  a  two-part  piece'pound  rate  that  includes  a 
flat  charge  per  addressed  piece  and  a  pound  charge  based  on 
weight.  This  base  postage  rate  (see  Exhibit  61  \2)  appfies  to  pieces 
meeting  only  the  minimum  preparation  requirements  (e.g.,  basic 
presort  rate).  If  additional  requirements  are  met  u>  render  ihe 
mailpiece  eligible  for  a  posuge  discount  or  reduction  (see 
b  11. 222),  pieces  may  then  be  subject  to  a  lower  piece  charge, 
pound  charge,  or  both. 

611 J22  Postage  Discouna  attd  Meduerions.  The  correct  rate  for 
an  addressed  piece  may  be  reduced  from  the  base  rate  (see  61 1-22!) 
if  the  mailer  prepares  the  piece  (and^or  ihe  mailing  of  which  it  is  a 
part)  to  comply  with  the  requirements  prescribed  for  a  postage 
discount  or  reduction  The  available  postage  discounts  or 
reduc'rons  may  be  summarized  as  foilous  (see  the  cited  sectKins 
foi  complete  requirements): 

a.  Preiort.  The  following  presort  rates  are  available  tor  all  bulk 
third-class  m«ii  provided  the  corresponding  requirements  are 
met: 

(1)  3  5  presort  (see  624.2).  for  mail  prepared  m  5-  and  3-digit 
packages  and  sacks. 


(2)  Carrier  roo«  preson  (see  *24J).  for  mail  prepared  lo 
carrier  routes. 

(3)  Walk  se^ueacing  (see  624ii).  for  imail  prepared  in 
prescribed  quantity  per  earner  route  »n4  *•  •delivery  sequence 

b  Automtuoii.  The  following  automation-based  rates  are 
available  only  for  letter-size  mailpieces  thai  meet  specific  physical 
and  prcparauoa  raqvtrements  and  that  meet  the  requirements  for 
basic  presort  or  3/5  presort: 

(I)  ZlP+4  (see  628  I,  628.2,  and  62KJ),  for  pieces  bearing  a 
ZIP  +  4code 

(:>  ZIP  +  4  Barcoded  (lee  628.1,  628.5,  628  6,  and  6*  ")  for 
pieces  bearing  a  ZIP  ■♦■  4  barcode. 

c  Dtstinctum  Entry.  The  following  destination  entry  rates  are 
available  for  bulk  third-class  mail  that  meets  the  applicable 
reouirements  and  is  depos;  ed  at  the  faciUiy  serving  the  delivery 
address  on  the  mailpiece: 

(1)  Destinaiton  BMC  (see  o24.72).  for  mailings  addressed  lor 
delivery  within  the  area  served  by  the  BMC  where  the  mailing  is 
deposited. 

(2)  Destination  SCF  (see  62473).  for  maiiinp  addressed  for 
delivery  within  the  area  served  by  the  SCF  where  The  maiimg  is 
deposited. 

(3)  Destination  delivery  unit  (see  624  74>.  for  carrier  route 
and  walk-sequence  mailings  addressed  for  delivery  within  the 
area  served  by  the  delivery  unit  where  the  rrtailing  is  deposited 

611.23  Net  Posuge.  The  net  postage  rate  that  must  he  paid  is 
either  the  minimum  per-piece  rate,  as  reduced  by  any  discounts 
or  reductions  for  which  the  piece  may  be  eligible,  or  the 
ptecc/pound  rate,  as  reduced  by  any  discounts  or  reductions  for 
which  the  piece  may  be  elipbie.  The  net  postage  ratt.  which  may 
include  one  or  more  forms  of  postage  daortint  or  icriactioii.  may 
be  desciibed  try  a  designation  based  on  one  of  those  drscrmnts  or 
rediiCtionsfeg..  earner  route  rate.  ZIP  ■•■4  Barcoded  rate,  [)BMC 
rate,  etc  ) 

61 1.24  Computation  of  Posuge-  Bulk  Rates 

61IJ42    Individually    Metered    Pieces    -    Bvtlt    Mate    Porrofe 


b.    add  any  appUcahle  per-piece  charge,  and 


611  3 


replaced  by  new  61 1  1 3. 


612  Fees 

612.1  Annual  Bulk  Mailing  Fee      The  annual  bulk  maiViii;  frr  -s 
$'5,  payable  once  each  12-momh  period 

6I2J  Permit  Imprint  Fee.    mihe nrrtaertenc*  replace  ■JStrwttfi 
-«75.- 

613  N—ifmdard  Surcharge 
Baplaca -811  J- Kirith  "61 1  13  ■ 

62«  Oastificatien 

«23  Balk  Rates  -  Conditions  Applicable  U  All  Third-Class  Bulk 
MaU 


623.6  Preson 

623 .C2  Merging  Matter  inU  Single  Mailings 

623.622  Posuge  Pmymtnt  Methods  for  i#«ilitff  of 
Nonidemical-Weight  Pieces.  In  623  622i  »r>d  623  6220  replace 
ttaslc  >w^  ratr  and  'S-dioH  tmnl  rata'  artth  "baaic  praaoft  rata' 
and  "Sffi  praaoft  rata ' 

624  Conditions  for  Specific  Bulk  Rate  Preparation  Levels 
624.1  Basic  Presort  Rate  Eligibility 

624.11  Geeeral.  F.ach  basic  presort  rate  third-ciass  bulk  mailing 
must  meet  both  the  conditions  in  623  and  ihose  in  or  referred  » 
bv  this  section. 


S67B 
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MM 

or 
oiaooum 

R*gutar 

SpacM 

.2067  n.  (3  J067 
oi.)orlMa 
(IMrpMM) 

Moratttan 

J067lb. 

(3.3067  oz.) 

(parpiaea  ♦ 
par  pound) 

ANptaoaa 

.2062  ».  (3.3314 
(u.)orlaa« 
(parptaca) 

Mora  than 

.2082  1b. 

(3J314  0Z.) 

(parplaoa 
par  pound) 

Allptacaa 

Imttun 

OtUr 

than 

Lattare 

Lattan 

Otfiar 

tiun 

Lattan 

lAUAAfC 

(BoMCPrMort) 

$0  198 

$0,233 

$0l09/pc* 
0600/lb 

$0111 

$0,125 

$0.054/pc.  ♦ 
0341/1b. 

Preaort 

Camer  Route 
SaturabonW-S 

S0.033 
0067 
0.074 

$0,046 
0.091 
0106 

$0  046/pc 
0.091/pc. 

oioe/pc. 

$0  013 

0  037 
004O 

$0,014 

0045 
0052 

$0.01 4/ PC. 
0.04S/pc. 
0.052/pC. 

Oest  Entry: 
BMC 
SCF 
Delivery  Unii 

$0,012 
0  017 
0022 

$0,012 
0017 
0  022 

$0  058/lb. 
0  0811b. 

0  104.10 

$0,012 
0017 
0.022 

$0  012 
0017 
0022 

$0  058/1b. 

ooei/ib. 
oi04yib. 

AuKynabort 

ZIP  ♦4: 
(Ba»c  Presort) 
(3/SPreeort) 

ZiP*4Barcode(l 
(Besc  Presort) 
(3-(«g«ion) 
(S-<)ig«sort) 

ioz.  max. 

NOT  AVAILABLE 

3  oz  max. 

NOT  AVAILABLE 

$0  009 

0004 

$0,019 
0011 
0.019 

$0  007 
0004 

$0017 
0010 
0017 

MOTE  The  (kscouna  «ho*«  are  suOtracted  trwn  the  base  rate  to  yieW  me  net  postage  that  must  be  paid  Eat^  automatKXi  d|^unt 
5^^5dSS>^?^SafcSre«rt  SSxXiOt  Some  aOOresseO  p«C8s  may  be  e..g.t«  tor  more  mar  one  a^scoont  Some  comb.r^at«os 
5  S^ott  nwy  bi^wrwl  Of  prohrfxtecJ.  See  824  tor  me  et.g.b.l.ty  requ-remeots  mat  aoory  to  eacfi  *scounL 

Exhibit  611-2.  Summary  of  Third-Class  Rates  and  Discounts 


(24.12  Minimum  Quantity.    Each  mailir\g  ai  ihe  Nisic  presort  rate 
mu4t  contain  at  least  200  pieces  or  5()  pounds  of  pieces. 

i24J  J.'S  rrttort  Halt  EllfiMity 

t3A-2\  General.     Each  3/5  presort  rate  third<lass  bulk  mailing 

must  meet  both  the  conditions  m  623  and  those  in  or  referred  to 

by  this  section. 

(24.22  Minimum  Quantity  Requirements 

U4J3I  J/5  Frttort  Halt.     Each  mailing  at  the  3/5  presort  rate 

must  eonuin  at  least  200  pieces  or  50  pounds  of  pieces. 

624222  Bask  fnsort  Ham.     A  3/5  presort  rate  mailing  may 

include  pieces  claimed  at  the  basic  presort  rate  if  the  enure 

mailing  conuins  at  least  200  pieces  or  50  pounds  of  pieces.  The 

basK  rale  pieces  must  be  prepared  as  required  for  that  rate,  but 

they    do    not    have    to    meet    a    separate    2t»- piece; 50- pound 

minimum.  A  3/5  presort  rate  mailing  may  not  include  pieces 

claimed  at  the  carriet-  route  presort  or  walk-sequence  raiev 

i2422i  Its  fmort  Ham  fUfiWHiy.     To  be  eligible  for  the  3 '5 

Presort  rate,  pieces  must  be  one  of  the  following; 

a  automation-compatible,  letter-size,  either  orepared  in  5-  or 
3-digit  packa^  of  10  or  more  pieces,  or  sorted  to  5-  or  3-digii 
trays,  or  both,  as  prescribed  in  628. 19  and  647, 

b  in  5-  ot  3-digit  packages  of  10  or  more  pieces  that  are 
correctly  sorted  to  5-  or  3-digit  sacks  each  containing  at  least  125 

pieces  or  15  pounds  of  pieces  in  5- or  3-digit  packages; 
c      in  5-  or  3-digit  packa^  of  10  or  more  pieces  that  are 

correctly  sorted  to  the  appropriate  level  of  pallet  under  644. 1; 
d     machinable  parcels,  in  a  correctly  prepared  sack  containing 

at  least  10  pounds  of  machinable  parcels  for  the  same  S-digit  or 

BMC  destination,  or 
t.     machinable  parcels,  on  a  5-digit  or  BMC  pallet  prepared 

under  644.2. 

(24  J3  Rcaldual.    Residual  pieces  in  a  3/5  presort  rate  mailing  are 

those  not  prepared  in  one  of  the  ways  described  in  624  223a-e.  and 

must  be  claimed  and  paid  for  at  the  basic  presort  rate  (see  624  222) 

and  prepared  as  required  either  by  641  12  and  641.13.  or  by  641.22, 

as  appropriate. 

(24J4  Dscumcntatian 

6UMI  ktfuirtmtnt 
a.  When  Rtqiund.    Documentation  must  be  provided  for  all 

mailings  of  nonideniical-weight  pieces  and  for  all  mailings  in 

which  pieces  eligible  for  and  claimed  at  the  3/5  presort  rate  are 

commingled  in  the  same  mailing  with  residual  (basic  presort  rate) 

pieces. 


b  When  Not  Required  A  listing  is  not  required  when,  for  a 
mailing  of  identical  weight  pieces,  the  mailer  has  physically 
separated  the  sacks  or  pallets  containing  pieces  eligible  for  and 
claimed  at  the  3/5  presort  rate  from  those  containing  residual 
(basic  presort  rate!  pieces. 
624242  Conttnl  -  Sack  Label  Option 

a  Siquenct  The  documentation  must  be  sequenced  by  level 
of  soruiion  (5-digit.  3-digit,  etc  )  and  must  show,  for  each  sack  in 
each  group,  a  unique  number  or  the  exact  lop  line  of  the  sack 
label  In  tne  5-digit  portion,  the  contents  of  each  sack  must  be 
detailed  by  5-digit  ZIP  Code,  and.  in  other  portions,  by  3-digit  ZIP 
Cixle  prefix. 

b  Informauon  Each  ZIP  Code  entry  must  describe  the 
number  of  pieces  I'lat  qualifies  for  each  rate  category.  For  the 
sack,  the  documentation  must  show  a  subtotal  for  the  number  of 
pieces  at  each  rate  category  and  the  total  number  of  pieces  in  the 
sack. 

f  Summary  For  the  entire  mailing,  the  listing  must  be 
summanied  to  show  the  loul  number  of  pieces  in  each  rate 
caiegocy.  the  total  number  of  pieces  in  the  mailing,  and  the  total 
postage  (or  additional  postage  due)  for  the  mailing. 

d-  Sack  Prtparanon.    With  this  option,  the  sacks  do  not  have  to 
be  presented  for  acceptance  in  any  [articular  order. 
624  J43  CoHttnti  -  ZIP  Code  Option 

a  Sequence  The  documentation  must  be  sequenced  by  level 
of  sortation  (5.digit.  3-digit.  etc.).  In  the  5-digit  portion,  the 
entries  must  be  listed  by  5-digit  ZIP  Code,  and,  in  the  other 
portions,  by  3-digit  ZIP  Code  prefix. 

6  Informauon  Each  entry  must  show  the  number  of  pieces 
that  qualify  for  each  rate  category. 

c  Summary  For  the  entire  mailing,  the  listing  must  be 
summarised  to  show  the  total  number  of  pieces  in  each  rate 
category,  the  total  number  of  pieces  in  the  mailing,  and  the  total 
postage  (or  additional  postage  due)  for  the  mailing.  If  different 
amounts  of  additional  postage  are  due,  the  summary  must  further 
detail  the  number  of  pieces  at  each  postage  amount  or  w  each 
amount  of  additional  postage  due. 

d  Sack  Preparaaon.  With  this  opunn.  ihe  sacks  must  be 
separated  by  level  of  sortation  when  presented  for  acceptance. 
624JS  Marking.  Each  piece  in  the  mailing  must  bear  the 
appropriate  rate  marking  required  by  62*)  hi 
62426  Preaort.  All  pieces  in  the  mailing,  regardless  of  rate,  must 
be  presorted  as  required  by  641.1.  641.2  (for  machinable  parcels). 
or  644  (for  palletized  mailings). 
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624  J  Carrier  Route  Prcssrt  Rate  EUt>bility 

624  33  Residual.    In  S24.33C.  rapiac*  third-daas  basic'  level  bulk 
rate"  witn  'basic  presort  rats." 


624  J6  Current  Scheme 

624.361  Proper  Makeup. 
mird-clati  bulk  rate'  miMI 


In  th«  last  tantsnca.  iap4soe  "baalc'  )•«•< 
I  'baaie  presort  rate.* 


624.4-624.6  Reserved 


624.7  Destination  Rates 

624.71  General 

6:4.711  Eligibiliry.    Bulk  third-class  regular  and  special  rate  mail 

may  quaii^  for  the  destination  rates  described  in  611.222c  and 

Exhibit  61 1.2  if  prepared  in  accordance  with  this  sectioa  and  the 

applicable  provisions  of  62J.72  through  624.74  and  deposited  at  the 

corresponding  destination  postal  faciTiiy. 

624.712  Eligibility  for  Other  Ratei  aitd  Reditctions.  Mailings  must 
separately  qualifv  for  destination  rates  arvd  any  other  rates  or 
reductions  claimed  by  the  mailer.  Only  one  destination  reduction 
may  be  claimed  for  each  mailpiece.  See  624  ''43  for  restrictions 
that  apply  to  the  destination  delivery  unit  rate. 

624.713  Documentation.  Other  than  the  mailing  sutement.  no 
specific  documentation  is  required  In  support  of  a  destination 
rate,  aithough  documen'aiion  must  be  submitted  if  required  by 
another  rate  or  oiscount  claimed  for  the  same  mailing.  See  664.24 
for  additional  documentation  requirements  that  apply  to 
plant-verified  drop  shipments. 

624.714  Minimum  Volume.  The  destination  enirv  rate  pieces 
prepared  for  deposit  at  each  destination  BMC.  SCK  or  delivery 
unit  must  be  presented  as  a  separate  mailing.  Each  such  mailing 
must  consist  of  at  least  200  pieces  or  50  pounds  of  pieces  and  must 
be  accompanied  by  the  appropriate  mailing  statement. 

624.71  S  Payment  of  Postage  and  Fees 

a  General.  The  correctpostage  for  each  mailing  eligible  for  a 
destination  rate  must  be  affixed  lo  each  piece  or  paid  through  an 
advance  deposit  account  having  suft'cient  funds  on  deposit  at  the 
lime  of  mailing.  While  funds  intended  lo  pay  postage  through  an 
advance  deposit  account  may  be  presented  with  the  corresponding 
mailing,  that  mailing  will  neither  be  released  for  dispatch  nor 
accepted  if  the  resulting  balance  is  not  adequa'e  to  cover  the 
applicable  total  postage  as  verified  by  the  Postal  Service.  See  664 
and  665  for  additional  information  aeout  plant-verified  drop 
shipment. 

b  .Meter  Postage.  Except  as  provided  by  144.8.  pieces  paid  by 
meter  postage  must  be  accepted  at  the  licensing  post  office 
(including  its  siations  and  branches),  or  at  the  destination  bulk 
mail  center  (DBMC)  (see  624.721)  serving  that  post  office  (see 
624.71t>d).  Under  the  latter  aliernaiive.  only  the  DBMC  rate  is 
available  (see  024.7:). 

c  Precanciled  Stamps  Pieces  paid  bv  procanceled  stamps  must 
be  ac;epted  at  the  post  office  (including  us  stations  and  branchcsl 
that  issued  the  precancelcd  sump  permit,  or  at  the  destination 
bulk  mail  center  (DBMC)  (see  024. 721)  servnng  that  post  offici 
(see  624,7  Itxl).  L'nderthe  iatier  alternative,  only  the  DBMC  rate  is 
available  (see  624.72). 

d.  Permu  Irnpririi  Postage  for  permit  imprint  pieces  must  be 
paid  at  the  post  office  (including  its  stations  and  branches)  where 
the  permit  is  held  and  the  annua!  fee  is  paid  for  the  current 
12-month  period,  or  at  the  destination  bulk  mail  center  (DBMC) 
(see  624.721)  serving  that  post  office  (see  624.7ihd).  Under  the 
latter  alternative,  only  the  DBMC  rate  is  availahle  (see  624.72). 

e.  Annual  Fee.  The  applicable  bulk  mailing  fees  must  be  paid 
for  the  current  12-mon;h  period  at  the  p.>sta;  fatiiiiy  where 
postage  is  paid  for  the  mailing. 

624.716  Verification  and  Acceptance  of  Destination  Rate  Mailings 

a.  Ce^ieral.  Destination  entry  rate  mailings  must  be  nresented 
to  postal  personnel  at  the  origin  nuiler's  pUni  (e.g.,  tne  origin 
detached  mail  unit  (DMU))  as  provided  b\  bo4.  ai  the  dcitinaiion 
p,-ist  office  or  bulk  mail  accepunce  u.tii.  or  at  another  postal 
facility  authorized  to  act  as  agent  f(7r  the  destination  facility,  as 
provided  below.  Mailers  must  adhere  to  the  scheduling 
requirements  in  624.717  for  destination  rate  mailings. 

b.  At  Origin.  Destination  rite  mailings  may  be  verified  and 
paid  at  the  mailers  plant,  transported  at  the  mailer's  expense,  and 
deposited  for  acceptance  as  mail  at  the  appropriate  dcstinanon 
postal  facility  as  a  piant-verified  drop  shipment  (see  664). 
Plant-loaded  mailings  transported  on  postal  transportation  are  not 
eligible  for  destination  rates. 


c.  At  Destutaaon.  Destioation  rate  mailings  may  be  verified 
and  paid  at  the  destination  bulk  mail  acceptance  unit,  iransponed 
at  tSe  mailer's  expenK.  and  deposiied  at  the  appropnau 
destttution  delivery  unit  (station  or  branch)  Alternatively,  as 
deierraiDal  by  the  postmaster,  verification,  posuge  payment  and 
acceptance  can  be  performed  at  the  destination  delivery  unit. 
Veri&caucm  and  postage  payment  can  occur  ai  another  taciiny  as 
provided  by  624.7 1 6d  -e. 

d.  At  a  BMC.  For  a  mailing  to  be  venfied  and  pcntage  paid  at  a 
BMC.  that  BMC  must  be  authorized  to  act  as  aseni  for  ilie  piisi 
off.ce  where  the  mailer  s  account  or  license  is  held  by  compiciion 
and  approval  of  Form  4410.  Auihonzaucn  for  BMC  Accepuutce. 
(Also  see  the  restrictions  in  624.7i5b-e-)  If  tne  maiJer  is  claiming 
the  destination  SCF  rate  (see  624.''3)  or  the  destinauon  delivery 
unit  rate  (see  62474).  the  mailer  must  further  transport  the 
shipment  for  deposit  and  acceptance  at  the  destination  SCF  or 
delivery  unit,  as  appropriate.  Form  44  iO  is  completed  and 
submitted  by  the  post  office  where  the  mailer  s  account  or  license 
is  held. 

e  Acceptance  fcv  Another  Faciiuv.  Another  postal  facility 
(other  than  a  BMC  under  624"i6d)  may  act  as  agent  for  the 
destination  post  office  if  written  authorization  is  provided  by  the 
destination  post  office  and  procedures  (similar  to  those  for  BMC 
acceptance)  are  implemented  and  mamuined  to  ensure  that  all 
postage  for  permu  imprint  mailings  is  collected.  If  the  mailer  is 
claiming  the  destination  SCF  rate  (see  624.73)  or  the  destination 
delivery  unit  rate  (see  624, ''4),  the  mailer  must  further  transport 
the  shipment  for  deposit  and  acceptance  at  the  destination  SCF  or 
delivery  unit,  as  appropriate.  Desiinaiion  em.--,  rates  must  not  be 
allowed  for  mail  nj;*  that  are  not  transported  bv  ihe  mailer  for 
deposit  and  accepia.-.ce  at  the  destination  BMC.  SCF.  or  delivery 
unit,  as  applicable 

/.  Securuy  If  a  destination  rate  mailing  is  not  accepted  as  mail 
by  ihe  Postal  Service  at  the  same  posui  taciuty  where  verified  and 
will  be  transported  to  destination  on  the  maiier's  vehicle,  the  post 
office  where  the  mail  was  verified  musi  ensure  that  the  shipment 
is  secured  in  such  a  manner,  and  accompanied  by  appropriate 
documenution.  as  to  a. low  confirmation  mat  the  shipment  »•« 
not  altered  in  any  way  before  it  was  deposited  for  acceptance  ai  the 
destination  postal  facilitv,  Postal-facilmes  will  use  LSPS  hall  seals. 
USPS  locks,  or  other  postal  secures  devices  that  prevent  access  lo 
the  mail  by  other  than  authorized  postal  emplc;-ees  Vehicles  that 
make  en  route  stops  at  piwial  faciimcs  must  be  reseaJed  after  the 
corresponding  man  is  removed. 

624.717  Deposit  of  Mail 

a.  Gtnerai  Requirement.  Each  mailing  for  which  a  destination 
rate  is  claimed  must  be  deposited  at  the  time  and  location 
specified  by  the  destination  fac.lity  postmaster,  or  designee^or  b> 
the  division  aianager,  logistics  and  distribution  (.*e  624.717b),  a; 
applicable. 

b.  SchediJed  Deposit  Except  as  provided  by  624.7 17d.  mailers 
must  schedule  deposit  of  destination  rate  nr.aiiings  at  least  24 
houis  in  advance  bv  cor.tacting  the  manager,  logistics  and 
distribution,  or  designee,  at  the  field  division  otTice  in  whose 
service  area  the  destination  facility  is  located  Maiiers  must 
complv  with  the  scheduled  deposit  time  provided  which  will  be 
the  earliest  possible  da'e  Destination  facilities  may  defer 
acceptance  or  dep<5sit  of  unscheduled  or  untimely  mailing^ 
Standing  appointmen'j  for  renewable  6-monih  periods  may  be 
requested  by  written  application  to  the  manager,  logisucs  and 
distribution,  in  whose  service  area  the  desiinatusn  facility  is 
located.  Mailers  who  request  standing appointnents  must  present 
comparable  mailings  iin  terms  of  product  and  revenue)  on  a 
consistent  frequenc\  of  no  less  than  once  eacn  month. 

c.  Addiuonai  Information.  Additional  information  about 
schedulmgand  unkiading  requirements  may  be  otnained  from  the 
manager  at  the  field  division  offue.  logistics  and  distribution,  or 
designee,  at  the  field  division  office  in  whose  service  area  the 
destination  facility  is  located. 

d  Exception.  The  scheduling  requireirwnts  of  624717b  do  not 
apply  if  the  mailer  is  neither  an  authort?ed  plant  load  nor  a 
plant-venfied  drop  shipment  mailer,  and  if  tne  destination  facility 
is  the  post  office  serving  the  place  where  the  mailpieces  were 
prepa.-ed  tor  mailing,  and  is  the  destination  facility  at  which  the 
desiinaiion  rate  mailings  must  be  deposited. 
624.7ISPreytntation 

a.  General  Exclusion  A  destination  rate  mailing  can  include 
pieces  at  other  rates  subiect  to  the  limitations  in  624.718b  and  the 
restrictions  that  may  apply  toother  rates  or  discountsciaimed 

h  Minimum  \  .Hume.  Each  destination  rate  mailing  must  meet 
tne  voiume  requiremenis  in  624. "14  and  ihcse  that  may  apply  for 
other  rates  or  discounts  claimed.  Regardless  of  volume,  the 
mailpieces  tor  which  a  destination  rate  is  tlaixed  must  represent 
more  than  half  the  mail  (by  wet^t  or  pieces,  whichever  is 
greater)  presented  bv  the  same  mailer  within  any  24. hour  period, 
except  as  provided  by  024.718d.  For  punjoses  of  this  section,  ihe 
mailer  is  the  pany  presenting  the  matenal  to  the  Postal  Service 
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(Of    for    whom   a   transporuiion   company    has   prwenced    the 
matenaJ  lo  ihc  Postal  Service). 

c.  Maximum  Volume.  Except  as  provided  by  524  7l8d.  the 
tame  mailer  may  not  present  for  venficaiion  and  acceptance  more 
than  four  destination  rate  mailinp  at  the  same  desiinaiion  postal 
bcility  (or  another  *cting  as  its  agent)  in  any  24-hour  period  This 
hmu  may  be  waived  if  local  conditions  permit;  mailers  may  as» 
(bf  such  a  waiver  when  Kheduling  the  deposit  of  the  mailings  («e 
624.717b).  There  u  no  maximum  for  plaot-verified  drop 
shipments. 

d.  Exctpuofu  The  restrictions  of  624  7i8b-c  do  not  apply  if 
the  mailer  ts  neither  an  authonied  plant-load  nor  a  plan i  verified 
drop  shipmeni  mailer,  and  if  the  destination  facnny  is  the  post 
office  serving  the  place  where  the  mailpieces  were  prepared  for 
mailing  and  is  the  destination  facility  at  which  the  destination 
rate  nuilings  must  be  deposited. 

(.  Other  Mailings.     &ach  destination  rate  mailing  must  be 
separaicd  from  other  mailinp  when  presented  for  verification  or 
acceptance    and.    within    the    mailing,    the    sacks    containing 
dcstiftaiioa    rate    pieces    must    be   separated    from    me    sack> 
conuining  pieces  not  eligible  for  the  destination  rate   in  iransu. 
pianl-vcntied   drop   shipment   destination    rate    mail    for   one 
destination  postal  facility  must  be  separated  from  ma;linp  for 
other  Eaciliiies  and  any  freight  on  the  same    vehicle 
t24.7lt  noHt-Loodtd  Mailinp.     PUnt-loaded  mailing  (see  154) 
art  not  eligible  for  the  destination  rates  in  624  72  through  624.74. 
(24.73  Dotliulieii  Bulk  Mail  Center  (DBMQ  Rate 
U4.72I   DtftnitioH.      For   purposes  of  this   section    the   term 
'destination  bulk  mail  center  (DBMC)"  includes  all  bulk  m.-.il 
centers  (BMCs)  and  auxiliary  service  facilities  ( ASFs)  See  Exhibit 
624.721 


i-Olgh  l\P  Cotle  Ar«a«             I 

FaoWy 

Servwl 

Albuquerque  ASF 

865.  870-875.  877-884 

AttwttaBMC 

298.300-312.317-319. 

350-368.  373-374,  377  379, 

399 

B«>^ASF 
BuldoASF 

590-599 
130-136,  140-149 

Ctiicaoo  BMC 

463-464.  530-535,  537  539, 

600-611.613 

Ctncmnafi  BMC 

250253,  255-259,  400-418. 

421-422,  425-427.  430-433, 

437-436,  448-462.  469-4 '4 

OaHasBMC 

706.  710-712.  718,  733, 

747.  750-799,  885 

Denvw  BMC 

690-693.  800-816,  820-831 

Dea  Moinas  BMC 

500-516,  520-528,  812. 

680-689 

OetronBMC 

434-436   465-468   480-497 

FaraoASF 

565.  567,  580-568 

Qraenatxxo  BMC 

240-243.  245-249.  270-297. 

376 

Jacksonvilte  BMC 

299,  313-316.  320-342. 

346-347,  349 

Kansas  City  BMC 

640-653,  656-679,  739 

toe  Angetea  BMC 

889-892.  900-935 

Mempn«BMC 

369-372.  375.  380-397. 

700-705.  707-709,  713-714, 

716-717.  719-729 

Minneapotia  BMC 

498-499,  540-564,  566 

New  Jersey  Inn  A  BMC 

004-005.  070-O79.  088-119, 

127 

730-732.  734-738,  740-746, 

Oklahoma  City  ASF 

746-749 

Prwadeiphia  BMC 

080-067,  137-139,  169  199 

PtxMna  ASF 

850-860,  863-864 

Pittaburgfi  BMC 

150-168.  260-266.439-44' 

St  LouiaBMC 

420,423-424.  475-4 '9 

614-620,  822-639,  654  655 

Salt  Lake  City  ASF 

832-834,  836-837,  840-64  7 

893,  898.  979 

San  Frwxaatx)  BMC 

894-897,  936-966 

SeataeBMC 

835,  838,  970-978.  980-994 

Scux  Fans  ASF 

570-577 

Spnngfield  BMC 

010-069,  120-126,  128  '29 

Waahtngtyi  BMC 

200-239.  244.  254.  267  i66 

Exhibtt  ft24.T21,  BMC  ASF  Servic*  Areas  for  DBMC  Rates 

624.722  EUgHility.  Pieces  in  a  mailing  that  rr.ei\  ine 
requirements  of  624  71  and  624  72  are  eligible  for  the  DBMC  rate 
when  deposited  at  a  DBMC  (as  defined  in  624  721).  addressed  Cor 
delivery  wuhin  thai  facility's  service  area  (ZIP  Code  range)  as 
shown  in  Exhibit  624.721.  and  placed  in  a  tray.  sack,  or  paiiet  (as 


permitted  by  the  presort  requirement  for  the  rate  claimed)  that  is 
correctly  labeled  to  that  DBMC  or  to  a  postal  facility  within  ils 
service  area  Separate  SDC.  state,  and  mixed  states  sacks  must  be 
prepared  for  pieces  that  are  eligible  for  the  DBMC  rate  if  the 
miller  includes  them  in  that  portion  of  the  mailing  claimed  at  the 
DBMC  rate,  and  the  faciuiy  to  which  the  sacks  are  labeled  is 
within  the  DBMC  service  area. 
624.  T2i  Rtquirtmints  Rtlattd  to  BMC  Acciplanct 

a  General.  Mailings  deposited  at  a  DBMC  must  be  presented 
in  vehicles  that  are  compatible  with  BMC  dock  and  yard 
operations  (see  624.717c). 

6  Authort:ation.  Prior  to  mailing  at  the  DBMC.  authorization 
must  be  provided  to  the  DBMC  to  act  as  acceptance  agent  for  the 
entry  post  office  (i  e  .  tor  ihe  post  office  where  the  meter  license, 
precanceled  stamp  permit,  or  permit  imprint  authorization  is 
held)  by  completion  and  approval  of  Form  4410.  Authorization  for 
BMC  Acceptance  (See  Handbook  DM- 102.  725).  Mailings  cannot 
be  entered  at  a  DBMC  (whether  the  DBMC  rate  is  claimed  or  not) 
without  this  authorization.  Form  4410  is  not  required  for 
plant-verified  drop  shipments.  Form  4410  is  completed  and 
submiited  by  the  entry  post  office. 

624.73  Destination  Sectional  Center  Facility  (DSCF)  Rate 

624.731  Dtflninon.  For  purposes  of  this  section,  the  term 
"destination  sectional  center  facility  (DSCF)"  refers  to  the 
facilities  listed  in  Exhibits  122  63b-d. 

624.732  EHgibiliry.  Pieces  in  a  mailing  that  meet  the 
requirements  of  024  71  and  624  73  are  eligible  for  the  DSCF  rate 
When  deposited  at  a  DSCF  (as  defined  in  624  731).  addressed  for 
delivery  within  that  facility's  service  area  (ZIP  Code  range),  and 
placed  in  other  than  an  SDC.  BMC.  state,  or  mixed  states  trav. 
sack,  or  pallet  (as  permitted  by  the  presort  requirement  for  the 
rate  claimed)  that  is  correctly  labeled  to  that  DSCF  or  to  a  postal 
facility  within  its  service  area. 

624.733  Rtquirtments  Belated  to  SCF  Acceptance 

a.  General  Mailings  deposited  at  a  DSCF  must  be  presented  in 
vehicles  that  are  compatiOle  with  SCF  dock  and  yard  operations 
(see  624.7 17c). 

6  Postage  Payment  Postage  must  be  paid  as  specified  in 
624  715.  DSCFs  may  not  accept  mail  otherwise  paid  except  as 
provided  by  144.8. 

624.74  Destination  Delivery  tnit  (DDL')  Rate 

624.741  Definition.  For  purposes  of  this  section,  the  term 
"destination  delivery  unit  (DDU)"  refers  to  the  facility  (post 
office,  branch,  station,  etc  )  where  the  carrier  cases  mail  for 
delivery  to  the  addresses  on  pieces  in  the  mailing,  and  the  term 
"carrier  routes"  includes  city  earner  routes,  rural  routes, 
highway  contract  routes,  and  general  delivery  and  post  office  box 
sections. 

624.742  Eligibility.  Pieces  in  a  mailing  that  meet  the 
requirements  of  024  71  and  62474  are  eligible  for  the  DDU  rate 
when  deposited  at  a  DDU  (as  defined  in  624  741).  addressed  for 
delivery  within  that  facility  s  service  area  (carrier  routes),  and 
placed  in  properly-prepared  and  labeled  carrier  route  packages 
sorted  to  carrier  route  or  5-digit  carrier  routes  trays,  sacks,  or 
pallets  (as  permitted  by  the  presort  requirement  for  the  rate 
claimed)  that  are  correctly  laheled  to  the  corresponding 
destinations.  Mailings  for  which  the  DDU  rate  is  claimed  must 
also  be  eligible  for  and  claimed  at  either  the  carrier  route  or  a 
walk-sequence  rate  (see  624.3  and  624.H,  respectively,  for 
additional  requirements,  as  applicable)  Under  no  circumstances 
will  the  DDU  rate  be  allowed  for  mail  that  requires  any  postal 
transportation  other  than  from  the  carrier's  case  to  the  customer's 
mail  receptacle 

624  743  Other  Kates  and  Reductions.  Pieces  eligible  for  the  DDU 
reduction  must  be  claimed  at  only  the  carrier  route  or 
walk  sequence  rates  Soother  rates  or  reductions  are  available. 

624  J  Walk-Sequence  Rrductinn 
624  J I  General 

624.111  EliribUlty.  The  *»>^  sequence  reduction  is  available  to 
mail  sorted  to  earner  routes  isee  641  4).  arranged  within  each 
route  in  delivery  sequence,  and  prepared  as  required  by 
624.82-624  88.  (For  purposes  of  this  section,  city  carrier  routes, 
rural  routes,  highway  contract  routes,  and  general  delivery  and 
post  office  box  sections  will  he  referred  to  collectively  as  "carrier 
routes"  unless  speciticaMv  stated  )  Mailings  prepared  under  62<>4 
may  qualify  for  waili  seq'jence  rates  when  the  detached  label 
cards  are  prepared  to  meet  the  requirements  of  this  section.  Pieces 
prepared  using  simplified  address  must  meet  the  requirements  in 
122  41. 

624.812  Destination  Bates  Mailings  claimed  at  walk-sequence 
rates  must  separately  Quaufy  tor  any  destination  rate  claimed. 
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624.SI3  Copies  for  Other  Destinations  or  at  Other  Rates 

a.  General.  A  walk-sequence  rate  mailing  can  include  pieces 
claimed  at  the  carrier  route  presort  rate  and  at  the  basic  presort 
rate  Pieces  in  the  same  mailing  cannot  be  claimed  at  the  3o 
presort  or  any  ZIP 4-4  or  ZIP-»-4  Barcoded  rate. 

b.  Separation.  At  the  time  when  presented  to  the  Postal 
Service,  the  sacks  containing  the  walk-sequence  rate  pieces  must 
be  separated  from  other  sacks  in  the  same  mailing  or  other 
mailings.  Any  effective  method  of  separation  may  be  used. 

t.  Walk- Sequencing  In  addition  to  those  pieces  prepared  in 
walk-sequence  as  required  for  the  rate  claimed  (see  624.85). 
mailers  are  encouraged  to  prepare  all  other  pieces  in  the  mailing 
in  walk -sequence. 

624 J2  Preparation.  Pieces  prepared  using  a  simplified  address 
must  meet  the  requirements  in  122.41  or  must  be  in  a  package 
placed  on  a  carrier  route  pallet,  or  a  5-digit  carrier  routes  pallet 
containing  only  pieces  for  the  same  delivery  unit.  See  424  72. 

624.83  Addressing,  Walk-sequence  rate  mail  must  be  addressed 
as  follows: 

a.  each  piece  addressed  for  delivery  on  a  city  carrier  route 
must  bear  a  complete  delivery  address  or  an  alternative  form  of 
address  as  provided  by  122.42  or  122.43. 

b.  each  piece  addressed  for  delivery  through  a  general  delivery 
or  post  office  box  unit  must  bear  a  complete  delivery  address  or  an 
alternative  form  of  address  as  provided  by  122.4. 

c.  each  piece  addressed  for  delivery  on  a  rural  or  highway 
contract  route  must  bear  a  simplified  address  (see  122.41). 

624.84  Density 

624.841  General.  Each  walk-sequence  rate  mailing  must  contain 
at  least  200  pieces  or  50  pounds  of  pieces.  Carrier  route  and  basic 
presort  rate  pieces  may  be  included  in  the  same  mailing.  The 
carrier  route  rate  pieces  count  toward  the  minimum  quantity. 
The  basic  rate  pieces  do  not  count  toward  the  minimum  quantity, 
but  are  subject  to  the  limitations  in  624  33. 

624.842  Per  5-Digit  ZIP  Code.  There  is  no  minimum  volume  per 
5-digit  ZIP  Code  delivery  area.  Walk-sequence  rate  mail  need  not 
be  sent  to  all  carrier  routes  within  a  5-digit  delivery  area. 

624.843  Per  Carrier  Route 

a  Pieces  eligible  for  and  claimed  at  the  walk-sequence  rate 
must  be  addressed  to  either  'JO'%  or  more  of  the  residential 
addresses  or  VS'fc  or  more  of  the  total  number  of  addresses, 
whichever  is  less,  on  each  city  carrier  route  receiving 
walk-sequence  rate  mail,  and  in  each  general  delivery  unit  or  post 
office  box  section  receiving  walk-sequence  rate  mail  not  addressed 
in  the  simplified  format. 

b.  Pieces  eligible  for  and  claimed  at  the  walk-sequence  rate 
must  be  addressed  to  75%  or  more  of  the  total  number  of 
addresses  on  each  rural  or  highway  contract  route  receiving 
walk-sequence  rate  mail,  and  in  each  general  delivery  unit  or  post 
office  box  section  receiving  walk-sequence  rcte  mail  addressed  in 
the  simplified  format. 

624.844  Multiple  Copies  or  Pieces  per  Address.  Only  one 
addressed  piece  per  delivery  address  may  be  counted  toward  the 
minimum  density  prescribed  in  624.841  and  624.843. 

624.845  Pieces  per  Sack.  Sacks  containing  fewer  than  125  pieces 
and  less  than  15  pounds  of  pieces  may  be  prepared  to  a  carrier 
route  when  the  contents  are  claimed  at  a  walk-sequence  rate  and 
meet  the  applicable  density  requirement  in  624.843. 

624.85  Walk-Sequencing 

624.851  General.  The  pieces  in  a  walk-seat ence  rate  mailinE 
must  be  organized  in  the  sequence  in  which  they  will  be  delivered 
as  determined  by  the  Postal  Service.  Pieces  prepared  with  a 
simplified  address  must  meet  the  requirements  of  122.413. 
624.552  Packages.  Walk-sequenced  letter-  and  flat-size  pieces 
must  be  prepared  in  packages.  Letter-size  pieces  must  be  prepared 
in  packages  that  are  not  more  than  4  inches  thick. 
624.853  Package  Labeling 

a.  FsLing  Slip.  Each  package  of  walk-sequenced  pieces  must 
bear  a  facing  slip  placed  over  the  front  of  the  top  piece  in  the 
package. 

b  Content.  The  facing  slip  must  contain  the  phrases 
"WALK-SEOUENCED  MAIL;"  •'PACKAGE  n  OF  nn"  (where 
"n"  is  the  sequential  number  of  the  package  out  of  "nn,"  the  total 
number  of  packages  for  the  carrier  route);  "CARRIER  ROUTE" 
(or  "RURAL  ROUTE,"  "HIGHWAY  CONTRACTT  ROUTE," 
"POST  OFFICE  BOX  SECTION,"  or  "GENERAL  DELIVERY 
SECTION,"  as  applicable),  followed  by  the  appropriate  number: 
and  the  name  and  ZIP  Code  of  the  delivery  post  office.  The  ZIP 
Code  may  be  that  of  the  delivery  unit  (station  or  branch)  where 
applicable.  As  an  alternative,  mailers  who  cannot  anticipate  the 
total  number  of  packages  that  will  be  produced  for  a  route  niay 
number  each  package  consecutively  and  mark  "LAST"  on  the  last 
package  for  each  route. 


c     Format       The    facing    slip    must    present    the    required 
information  in  approximately  the  following  format: 


WALK-SEOUENCED  MAIL 
PACKAGE  5  OF  10 

CARRIER  ROUTE  T 
CENTREVILLE  VA  22020 


624  J6  Accuracy 

624.861  Error  Rate.  For  each  carrier  route  receiving  mail  al  a 
walk-sequence  rate,  no  more  than  5%  of  the  total  pieces  for  the 
route  may  be  found  out  of  sequence  or  sorted  to  the  wrong  earner 
route.  (The  total  number  of  pieces  for  the  route  is  shown  on  the 
documentation  required  by  624.88.) 

624.862  Errors  not  Counted.  An  error  will  not  be  counted  when 
pieces  are  not  in  sequence  or  not  sorted  to  the  correct  carrier 
route  because  of  Postal  Service  scheme  changes  not  yet 
incorporated  in  the  scheme  that  the  mailer  is  required  to  use  in 
preparation  of  the  mailing  (see  624.87  and  624. 8K). 

624.863  Pieces  in  Error.  When  a  number  of  pieces  is  found  that 
represents  5%  or  more  of  the  total  pieces  for  the  route,  the 
remaining  pieces  in  the  mailing  for  that  route  will  be  held  and  no 
further  attempt  made  to  distribute  or  deliver  them.  The  delivery 
unit  will  notify  the  mailer  or  representative  accordingly  if  the 
mailing  was  accompanied  by  the  name  and  telephone  number  of 
the  mailer  or  a  local  represeniaiive  for  the  mailer  The  mailer  or 
representative  may  inform  the  delivery  unit  that  it  is  abandoning 
the  mailing,  or.  within  24  hours,  either  call  lor  the  mailing  to 
correct  the  walk-sequence  errors  or  pay  additional  postage  (the 
difference  between  the  walk-sequence  rate  and  the  carrier  route 
presort  rate)  for  all  the  pieces  in  the  mailing  for  that  route. 

624.864  Refunds.  No  refund  of  postage  will  be  available  for 
postage  paid  for  abandoned  mailings. 

624.S7  Delivery  Sequence  InformaQon 

624.871  General  Mailings  entered  at  a  walk-sequence  rate  must 
be  based  on  delivery  sequence  informatioji  provided  by  the  Postal 
Service  using  one  of  the  methods  in  624.872  or  ti24  8"3 
624.«72  CDS  File.  The  Computerized  Delivery  Sequence  (CDS) 
file  is  updated  quarterly.  Walk-sequence  rate  mailines  presented 
for  accepunce  6  months  or  more  after  the  release  ol  a  CDS  file 
update  must  incorporate  the  changes  contained  in  that  upaate. 
Nlailings  based  on  out-of-date  information  will  not  be  accepted  at 
the  walk  sequence  rates. 

624.873  Address  Sequencing  Service.  Mailines  entered  at  the 
walk-sequence  ra.te5  may  be  based  on  dielivery  sequence 
information  provided  by  the  Postal  Service's  address  sequencing 
services  (see  946).  These  services  can  be  used  to  provide  updated 
information  as  requested  by  the  customer  Mailers  who  use 
address  sequencing  service  must  base  walk-sequence  rate  mailings 
on  address  sequence  information  that  was  updated  not  more  than 
6  months  prior  to  the  date  of  mailing  Mailings  based  on  older 
information  will  not  be  accepted  at  a  walk-sequence  raie. 
624M  DocumenUtlon 

624.881  General.  Mailers  who  prepare  mailings  claimed  at  a 
walk-sequence  rate  must  substantiate  compliance  with  the 
requirements  in  624.8  through  documentation,  sequenced  m 
numerical  order  by  carrier  route,  that  provides  the  information 
specified  in  624.882-624.885. 

624.882  Density 

a.  Unless  a  simplified  address  is  used,  for  each  carrier  route  to 
which  walk-sequence  rate  mail  is  addressed,  the  mailer  must 
provide  documentation  to  indicate  the  total  number  of  addressed 
pieces,  the  total  number  of  possible  residential  deliveries,  the 
number  and  percentage  to  which  mailpieces  in  the  mailing  are 
addressed,  the  total  number  of  possible  delivery  stops,  and  the 
number  and  percentage  to  which  mailpieces  in  the  mailing  are 
addressed. 

b.  If  a  simplified  address  is  used,  for  each  carrier  route  to 
which  walk-sequence  rate  mail  is  addressed,  the  mailer  must 
provide  documentation  to  indicate  the  total  number  of  addressed 
pieces,  the  total  number  of  possible  delivery  stops,  and  the 
number  and  percentage  to  which  mailpieces  in  the  mailing  are 
addressed. 

624.883  Combination  Rate  Mailings.  If  the  same  mailing  includes 
both  walk-sequence  and  carrier  route  presort  rate  pieces,  in 
addition  to  the  information  required  by  624  883.  the  documenta- 
tion must  indicate,  for  each  route  receiving  carrier  route  presort 
pieces  in  the  mailing,  the  total  number  of  delivery  stops  to  which 
carrier  route  preson  pieces  are  addressed  Lniries  at  the  carrier 
route  rate  must  be  so  annotated.  For  the  entire  mailing,  a 
summary  by  5-digit  ZIP  Code  of  the  total  number  of  pieces  at  each 
rate  must  be  provided.  This  documentation  will  also  satisfy  the 
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rtquiremenij  of  h24  35  tor  itw  earner  routt  prewri  rwe  piecn 
included  in  ihe  m«illn(. 
t34M*  Acturary 

a.  For  each  carrier  route  receiving  *»lk  sequence  r»»e  miil, 
the  miller  who  use*  CDS  mu^i  annotate  the  mailing  statement  to 
show  the  issue  date  of  the  CDS  update  used  in  preparation  of  the 
mail  (see  W4.H7). 

6  For  each  carrier  route  receiving  walk  sequence  rate  mail. 
the  mailer  who  uses  addre«  sequencing  service  must  annotate  the 
mailing  suiemeni  to  show  the  date  of  the  last  update  for  the 
addreu  sequence  infbrmaiion  used  in  preparation  of  the  mail  (see 
624  87)  Th*  mailer  must  provide  evidence  of  this  date  by 
submitting  a  copy  of  the  Dtiivtry  Una  Summery  that  served  as  the 
mailers  bill   for   the  iddre«  sequencing  vervice  charges  (see 

U4US  Doeumtntation  tt^mirtd  to  Actomfony  tht  Mail.  In 
addition  to  the  facing  slip  required  by  t2i  K53.  the  first  package  of 
mail  (or  each  carrier  route  must  contain  a  summary  for  that  route 
which  indicates  the  total  number  of  addressed  piecev  the  total 
number  of  poisible  residential  deliveries,  and  the  number  and 
percentage  to  which  mailpieces  are  addressed  (if  applicable),  iht 
total  number  of  possible  delivery  s<om.  and  the  number  and 
percentage  to  which  mtilpieees  ire  addressed,  and  the  issue  date 
of  the  CDS  scheme  or  the  addre«  sequence  information  used  in 
preparation  of  the  mail  (is  applicable) 


62a  Addilienal  Conditiou  for  Automated  Bulk  Third-Oaia 
Rale* 

Ut.l  Conditioni  Applicable  i«  Autanated  Balk  Third-Claat  Rate* 

US.  1 1  General 

iiS.lll  DtflnitioH.    The  automated  bulk  ihirdcliss  raifs  (Basic 

/lP-f4     i-5    ZIP>4.    Basic    ZIP  +  4    Barcoded,    J-Digit   ZIP  +  4 

Barcoded.  and  5Digit  ZIP  +  4  Barcoded)  apply  only  to  leiter-siie 

mailpieces  in  mailings  prepared  as  specified  by  ihi$«ction. 

t2i.ll2  Markint.    The  aMres  side  of  each  piece  m  the  nnailing 

must  show  the  marking  required  t>y  62SI()  that  is  appropriate  for 

(he  rate  claimed  for  the  mailing. 

Uilli  foitagt.     Ttie  mailer  muii  pay  all  applicable  postage 

before  the  corresponding  mailing  can  be  accepted  by  (he  Poiiai 

Service  (see  t*  13). 

62S.II4  Physical  Charaefrrisliet.    Each  piece  in  the  mailing  must 

meet  the  follovung  standarth: 

a.     Its  length  must  be  not  less  than  5  inches  nor  more  than 
11-1/2  inches. 

6  Its  height  must  be  not  less  than  3-1/2  inches  nor  more  than 
6-  \H  inches; 

c.  Its  thickness  muii  be  not  less  than  .U07  inch  nor  more  than 
1/4  inch; 

d  Its  length  divided  by  its  heithi  must  be  not  less  than  13  nor 
more  than  2  5.  and 

I      Its  weight  must  not  exceed  2.5  ounces,  txctpt  that,  until 
September  15.  I**!,  ihe  weight  of  each  mailpiece  in  an  automated 
third-class  rate  mailing  must  not  exceed  3  ounces. 
628.IISZJRCodit 

a  ZIP**  Raies  The  delivery  address  on  pieces  claimed  at  a 
ZlP  +  4  rate  must  contain  either  the  correct  ZIP-t-4  coate  or  the 
correct  5-digit  /IP  Code  If  oniy  i  5-digit  ZIP  Code  is  contained  in 
the  address,  the  correct  ZIP-t-4  barcode,  prepared  in  accordance 
with  OiH  15,  must  also  appear  on  the  piece  (The  requiriment  for  a 
ZIP  ♦■4  code  may  be  satisfied  either  b>  the  correct  numeric  ZIP  +  4 
code  in  the  delivery  address  or  by  the  correct  ZIP-t-4  barcode 
prepared  as  described  in  628  15  ) 

b    ZIP-^4  Banodtd  Rous.     The  delivery  addre\s  on  pieces 
claimed  at  a  ZlP-*-4  Barcoded  rate  must  contain  eiilier  the  correct 
ZIP-»-4codeor  the  correct  5-digii  ZIP  Code. 
tiBlli  Barcodt  CItar  Zont 

a.  General  Requirement.  The  address  side  of  each  piece  in  an 
automated  rate  mailing  must  have  a  barcode  clear  zone  that  can 
contain  no  pnnimg  w  markings  except  for  a  barcode  properly 
prepared  in  accordance  with  62ft  15  See  &;m.150  and  h:S.lb2, 
respectively,  for  additional  conditions  that  apply  to  pieces  with 
5-Uigit  barcodes  and  pieces  with  barcode  windows  through  which 
no  barcode  appears 

6     Dimensiom       The    barcode   clear    tone    is   an    imaginary 
rectangle  on  the  address  side  of  the  mailpiece  formed  bv: 
ill    the  bottom  edgr 
C)    a  line  parallel  to  and  5-^  inch  above  the  bottom  edge. 

(3)  the  right  edge;  and 

(4)  a  line  parallel  to  and  4-1(2  inches  to  the  left  of  the  right 
edge 


d29.UMIiiiiTu»mt 
928  l2rPtrMainn$ 

a  QuanMiv  F.ach  mailing  at  an  automated  third<las»  rate 
must  contain  at  least  2()t)  pieces  or  50  pou nd*  of  piecei. 

6.  95%  Riquiremenl 

(I)  ZIP*4  Rate  ^aUmgi  Re^fdle\s  of  the  number  of  pieces 
in  the  mailing,  or  the  rates  claitned.  no  less  than  H5%  of  the 
number  o<  addressed  pieces  m  each  mailing  must  bear  the  correct 
ZIP-t-4  code  in  the  delivery  address  (see  h2R  Il5b)  Re^rdless  of 
(he  rate  tor  which  they  may  qualify,  all  remainmg  pieces  must 
meet  ihe  requirements  in  62K  IM.  ft2»  115.  and.  as  applicable. 
til».  10. 

(2*  IIP*4  Bmrcoded  Rate  Mailings  Regardless  of  the  number 
of  pieces  m  the  mailing,  or  the  rates  claimed,  no  le«  than  >ti%  of 
the  nunjber  of  addressed  pieces  in  each  mailing  must  bear  the 
correct  ZIP  •►4  barcixJe  (see  628  15)  Re^rdless  of  the  rate  for 
which  they  may  qualify,  all  remaining  pieces  must  meet  the 
requiremenij  in  h2K  1 14. 62H.  1 15.  and,  as  applicable.  62«.  lb. 
at  122  Pw  Package.  Tray,  and  Sack.  Fach  package  must  contain 
a  minimum  of  Ml  addressed  pieces,  and  must  be  placed  in  either  a 
sack  containing  no  less  than  125  addressed  pieces  or  15  pounds  of 
addressed  pieces,  or  a  tray  that  is  at  least  3  4  full  when  the  contents 
ire  reasonably  compressed. 
62t.l)  OCR  Readability  (ZIP 4- 4  Rates) 

»28l}l   Kequiremena      Taxt  ol  axlitlng  624  443a;  radailgnata 

SM 44380)  arvd  624  44ja<iMa)  t»m)ogh  8*4 a43a(iMd)  aa««.<3ia 

and  6»»3ia<i)  ttirough  62«  I3i«<4).  rt*pme»ntT.  rtdmfinam 

•maunff  naeesaC)  ttsrougti  (4)  aa  621131b  through  626i3id, 

raapaetlvaty 

t28l}7  .•^onmandalory  Guidelinei      Twt  of  axltllng  624  443b; 

i«dMtgn««a«Mting  6»4  acMXl)  through  (11)  aa  626  132a  through 

S2«.13&.iMpacllv«ty 

t2».nJ  Extirhani     Pieces  prepared  with  Z!P-»-4  barcodes  (under 

628  1 151X2)  and  62K  15),  are  exempt  from  the  OCR  readability 

requirements   of    this    section,    but    remain    eligible    for    the 

automated  third-class  rates  if  other  applicable  requirements  are 

met    Pieces  prepared  with  both  a  5-digit  ZIP  Code  and  5-digit 

barcode   (under  62H  161).   or   with   a  barcode   window   through 

which  no  barcode  appears  (under  h2H  162)  are  also  exempt  from 

the  OCR  readafii!i!y  requirements  of  this  section,  but  do  not 

qualify  for  any  automned  third-class  rate. 

628.14  RcMi  vcd 

628  15  Preparation  of  ZlP-t-4  Barcades 

t2A.I5l  Cormi  HP -^4  Barcode.    Taxt  ol  axlating 624.65a 

628  IS2  General  Prtparatwn  Text  o»  axlating  62485b  I"  tha 
(ouf«  mm  HUH  ••ntancaa  raplaca  -Exhibit  624. B&b  with  Exhibit 
U<  152-  rad—ignaf  Exhibit  624  85b  a(  ExhlbU638  152 
*28  l$J  Barcode  Locanon.  Taut  ot  axittlng  624  65c;  in  tha  tourtls 
and  fttth  aarrtancaa,  raplaca  -Exhibit  624  66c-  with  Exhibit 
628  1U-  radaa>gnawEjihibit624  65caaEjtha}it628  1S3 

628  I U  Technical  Specifications     Banumbar  axiatlng  624  65d-g  aa 
828  l5«»-d.  raapactivaty 

628  /"  Inserts     Text  of  aniattfsg  624  65h;  radaalgnata  624.65h(1) 
an<1824  6Sh(1Mai  through  (d)  it  628  155a  and  628.155a«1)  through 

(4)   rmpacttvaly  r«d«aign(ta  624  65h(2)  and  624  6Sh(2)(a)  through 

(d)  a«  628  155b  and  628  155b(l)  through  (4),  raspactlvaly 

62t  16  Other  Mailpieces 

628  161  Pieces  Bearing  a  5-Dtgit  Barcodt 

a  In  .\Momated  Rate  .Maiiingj  Mailers  may  place  5-digit 
barcodes  on  pieces  in  ZlP-t-4  and  ZIP-t-4  Barcoded  rate  mailings 
provided  those  pieces  are  prepared  as  required  by  628.16 lb. 

b  Prrparaaon  All  5-digit  barcodes  must  meet  the  require- 
ments ofo2)t  154  and  628  155  and  the  following; 

III  Barcode  Formal.  The  5-diiit  barcode  must  be  prepared  as 
described  in  628  152,  except  that  iTiere  must  be  a  single  field  of  32 
ban  consisting  of  a  frame  bar.  a  series  of  bars  that  represents  the 
correct  S^ligit  ZIP  Code  for  the  delivery  address  on  the  piece  (see 
Exhibit  628,152).  a  correction  digit,  and  a  final  frame  bar  The 
correction  digit  is  the  sinele-digit  value  that  must  be  added  to  the 
sum  of  the  numbers  in  the  5-digit  ZIP  Code  to  make  the  total  a 
multiple  of  10(1  e   end  in  a  zero) 

(2)  Barcodes  Primed  Directly  on  \ladpteces  The  5-digit 
barcode  printed  on  mailpieces  that  do  not  have  a  window  for  a 
barcode  insert  must  be  located  m  a  barcode  read  area  as  required 
by  f»2H.  153,  except  iliat.  wiihin  that  area,  the  first  (left-most)  bar  of 
the  barcode  must  be  located  no  less  than  3-^8  inches,  nor  more 
than  4  inchev  from  the  right  edge  of  the  mailpiece.  See  Ejthibit 
h2H  I6lb<2)  Hanumbar  aatatlng  Exh**  624  S«b(3)  aa  Exh*« 
6a«.i6ib<2>. 

fj>  8<2rco<les  Printed  on  Inserts  5-digii  barcodes  printed  on 
inserts  and  that  *ill  appear  through  a  barcode  window  may  meet 
either  the  requirements  described  in  628.153  or  those  in 
628.161M2). 
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c.  Raff  EligibUiiy 

(1)  Pieces  prepared  with  a  5-digit  barcode  appearing  through  a 
barcode  window  are  not  eligible  for  any  automated  rate  and 
cannot  be  includwl  among  pieces  counted  toward  the  85% 
requirement  (see  628.121b). 

(2^  Pieces  bearing  a  5-digit  barcode  are  not  eligible  for  any 
ZIP +  4  Barcoded  rate  and  cannot  be  included  among  pieces 
counted  toward  the  85%  requirement  (see  628.121b). 

(i>  Pieces  with  a  5-digit  barcode  printed  directly  on  them  (as 
described  in  628.161b<2))  may  be  eligible  for  a  ZIP-i-4  rate  and  can 
be  included  among  pieces  counted  toward  the  85%  requirement 
(see  628.121b)  if  eacn  meets  the  other  requirements  for  a  5-di^it 
barcode  (in  628.161b),  the  OCR  readability  retjuiretnents  in 
628. 131.  and  bears  a  numeric  ZIP-t-4  code  in  the  delivery  address. 
628.162  Pieces  Prtpartd  With  Bareodt  Windows  Through  Which  No 
Barcodt  Apptars.  Any  piece  prepared  with  a  barcode  window 
through  which  a  barcode  (printed  on  an  insert)  will  not  appear  is 
not  eligible  for  any  automated  rate  and  cannot  be  included  among 
pieces  counted  toward  the  85%  requirement  (see  628.121b).  It 
placed  in  an  automated  rate  mailing,  such  a  mailpiece  must  meet 
the  requirements  of  628.  II 

628.17  Documentation 

628.171  None  Required.  No  documentation  i«  required  for 
automated  rate  mailing  of  identical-weight  pieces  when  all  pieces 
in  the  mailing  are  eligible  for  and  claimed  at  the  same  rate  and 
have  the  correct  amount  of  postage  affixed.  Each  piece  must  also 
bear  either  the  correct  ZIP  +  4  code  corresponding  to  the  delivery 
address  on  the  piece  (for  mailings  at  the  Basic  or  3.'5  ZIP-f4  rates) 
or  the  correct  5-digit  ZIP  Code  and  the  correctly  prepared  ZlP-t-4 
barcode  corresponding  to  the  delivery  address  on  the  piece  (for 
mailings  at  any  ZlP-t-4  Barcoded  rate). 

628.172  Submission  With  Each  Mailing.  Mailings  that  do  not 
meet  the  requirements  of  628.171  must  be  accompanied  by 
documentation  that: 

a.  Details  the  number  of  pieces  for  each  5-digit  ZIP  Code  (or 
other  sortation)  that  qualify  for  each  rate  in  the  mailing. 

6.  Provides  cumulative  totals  after  each  line  entry,  subtotals 
by  sortation  (where  required),  and  grand  totals  for  the  entire 
mailing  by  rate. 

f.  Shows  the  number  of  pieces  prepared  with  a  ZIP-t-4  code  or 
a  ZlP-t-4  barcode,  as  applicable  to  the  particular  rate  claimed. 

d.  Proves  the  mailing  has  met  or  exceeded  the  "85% 
requirement"  (see  628.12'.). 

e.  Details  the  number  of  pieces  at  each  rate  and  increment,  the 
postage  (or  additional  postage)  due.  and  the  total  postage  for  the 
mailing. 

/.  Provides  the  additional  detail  required  for  the  rate  claimed 
(see  628.2  through  628.7  for  the  specific  documentation 
requirements  that  apply  to  each  rate). 

628.173  Submission  Based  on  a  Mailing  List  or  Cycle.  As  an 
alternative  to  submitting  documentation  with  each  mailing, 
mailers  may  submit  documentation  based  on  a  mailing  list  or 
mailing  cycle  under  the  following  conditions: 

a.  The  mailing  period  for  the  list,  or  the  duration  of  the 
mailing  cycle,  each  as  defined  by  the  mailer,  must  be  longer  than 
24  hours  but  not  more  than  I  week  (7  consecutive  days).  The 
mailer  must  notify  the  post  office  where  mailines  are  accepted  of 
the  first  and  last  mailings,  and  the  beginning  anif  ending  points  of 
the  time  period,  of  the  list  or  cycle, 

6.  More  than  one  list  or  cycle  may  be  active  at  one  time,  but 
mailings  from  each  must  be  prepared  and  presented  separately, 
clearly  identified,  and  accompanied  by  mailing  statements  that 
clearly  relate  to  specific  mailings. 

c.  Compliance  with  the  85%  requirement  (see  628.121)  may  be 
based  on  the  entire  list  or  cycle. 

d.  The  documentation  must  contain  the  information 
described  in  628  172. 

e  Complete  documentation  for  the  entire  mailing  list  or 
mailing  cycle  must  be  submitted  with  the  first  mailing  from  that 
list  or  cycle. 

/.  The  appropriate  mailing  statements  must  be  submitted  with 
each  mailing  when  presented  for  acceptance. 

g.  At  the  time  the  last  mailing  from  a  list  or  cycle  is  presented 
to  the  Postal  Service,  any  discrepancies  between  the  mail 
presented  to  and  verified  by  the  Postal  Service,  the  mail  described 
in  the  documentation,  and  the  mail  claimed  on  the  corresponding 
mailing  statements  (in  regard  to  quantity,  rate  eligibility,  or 
postage)  must  be  reconciled  to  the  satisfaction  of  the  Postal 
Service,  and  any  additional  postage  that  may  be  due  must  be  paid 
by  the  mailer. 


628.174  Mailing  Siaumtnts.  When  presented  for  acceptance, 
each  mailing  must  be  accompanied  by  the  appropriate  mailing 
statement,  completed  by  the  mailer.  The  statement  must  be 
attached  or  otherwise  related  by  code  or  reference  to  specific 
supporting  documentation.  All  mailing  suiements  and  support- 
ing documents  are  subject  to  verification  by  the  Postal  Service 

628.18  PiYsart 

628.181  General  Kequirtmtnt.  All  pieces  in  an  automated  rate 
bulk  third-class  mailing  must  be  presorted  together  as  required  by 
641. 

628.182  Rau  Eligibility 

a.  Bask  ZIP*4  and  Basic  ZIP4-4  Barcoded  Rates  All  pieces 
packaged  and  sacked  under  641  are  eli^ble  for  the  Basic  ZIP-t'4 
and  Basic  ZlP-t-4  Barcoded  rates  if  the  other  applicable 
requirements  are  met  (see  628.2  and  628.5.  respectively) 

b.  315  Z!P*4  Rates.  Pieces  in  5-digit.  optional  city,  and  3-digit 
packages  that  are  correctly  sorted  to  5-digit.  optional  city,  and 
3-di^it  sacks  are  eligible  tor  the  3/5  ZIP+4  rates  if  the  other 
applicable  requirements  are  met  (sec  628.3). 

c.  Three-Digu  ZIP*4  Barcoded  Rates.  Pieces  packaged  in 
optional  city  and  3-digJt  packages  that  are  correctly  sorted  to 
optional  city  and  3-digit  sacks  are  eligible  for  the  3-oigit  ZlP-t-4 
Barcoded  rates  if  the  other  applicable  requirements  are  met  (see 
628.6). 

d.  Fivt-Digu  ZIP-t-4  Barcoded  Rau  Only  pieces  in  5-digii 
packages  correctly  sorted  to  5-digit,  optional  city,  and  3-digit  sacks 
are  efieible  for  the  5-Digit  ZIP-t-4  Barcoded  rate  if  the  other 
applicable  requirements  are  met  (see  6287) 

628.19  Optional  lite  oTTrayt.  Automated  rate  bulk  third-class 
mailings  may  be  prepared  in  trays  rather  than  in  sacks  as  provided 
by  560  and  647. 

628.2  ZIP-f  4  Rates 

628.21  Minimum  Quantity.  As  prescribed  in  628  12.  each  ZIP-t-4 
rate  mailing  must  contain  at  least  200  pieces  or  50  pounds  of  pieces 
and.  regardless  of  the  rate  claimed  for  the  pieces,  no  less  than  85% 
of  the  number  of  addressed  pieces  in  each  ZIP-t-4  rate  mailing 
must  bear  the  correct  ZIP-t-4  code  in  the  delivery  address  (as 
provided  by  628.115b).  All  remaining  pieces  must  meet  the 
requirements  in  628.11. 

628.22  Other  Rate*.  ZIP-t-4  rate  mailings  may  contain  pieces 
claimed  at  the  3/5  and  basic  ZlP-i-4  and  3/5  and  basic  presort  level 
rates.  Other  rates  are  not  available. 

628.23  OCR  Readability.  Pieces  intended  for  eligibility  for  the 
ZIP-t-4  rates  must  meet  the  OCR  readability  requirements  in 
628.13.  unless  subject  to  the  exception  for  ZIP-t-4  Barcoded  pieces 
(sec  628. 1  ISb,  628. 133.  and  628. 15). 

628J4  Decumenutian.  In  addition  to  the  general  requirements 
of  628.17,  documentation  must  be  prepared  with  separate 
columns,  as  applicable,  to  list  the  number  of  pieces  at  the  35 
ZlP-t-4  rate,  the  Basic  ZIP-t-4  rate,  the  35  preson  rate,  the  basic 
presort  rate,  and  the  cumulative  total  pieces  in  the  mailing 
through  each  line  entry.  A  separate  line  entry  must  be  provided 
for  each  5-digit  ZIP  Code  for  which  pieces  have  been  packaged  in 
5-digit  or  optional  city  packages,  and  for  each  3-dig)t  ZIP  Code 
prefix  for  which  pieces  have  been  packaged  otherwise. 

628.25  PrcMHt.    See  628. 18. 

628.26  Optional  Sortatian  to  Automated  Sites.  Maiiers  may 
prepare  3/5  ZlP-t-4  rate  mailings  without  making  5-digit  packages 
or  sacks  if 

a.  All  pieces  in  the  mailing  are  for  destinations  within  the 
3-digit  ZIP  Code  ranges  listed  in  Exhibit  122  63m; 

b.  All  pieces  are  prepared  in  optional  city  or  3-digit  packages 
and  optional  city  or  3-digit  sacks;  and 

c.  Pieces  destinating  in  other  ZIP  Code  areas  are  prepared  as  a 
separate  mailing. 

628.27  Additional  Tray  and  Sack  Labeling  Requiremenu.  The 
second  (contents)  line  on  labels  for  trays  and  sacks  in  ZIP-t-4  rate 
mailings  must  show  the  information  specified  in  641.133  and 
64 1 .  135  followed  by  either  "ZIP -t- 4"  or  "Z -t- 4" 

628  J-628.6  Reserred 

628.7  ZIP -•■4  Barcoded  Ratet 

628.71  Minimum  Quantity.  As  prescribed  in  628.12.  each  ZIP-t-4 
Barcoded  rate  mailing  must  contain  at  least  2()0  pieces  or  50 
pounds,  and,  regardless  of  the  rate  claimed  for  the  pieces,  no  less 
than  85%  of  the  number  of  addressed  pieces  in  each  ZlP-t-4 
Barcoded  rate  mailing  must  bear  a  correctly  prepared  ZIP-t-4 
Barcode  (as  provided  by  628.15).  All  remaining  pieces  must  meet 
the  requirements  in  628  11. 

628.72  Other  Rates.  ZIP-t-4  Barcoded  rate  mailings  mav  contain 
pieces  claimed  at  the  5-digii.  3-digit.  and  Basic  ZlP-t-4  Barcoded. 
3/5  and  Basic  ZIP-t-4.  and  3<'5  and  basic  presort  level  rates.  Other 
rates  are  not  available. 
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*a.7J  ZIP  +  4  Barcode.  Pxeca  intended  for  elipbility  for  a 
ZIP ♦•4  Barcoded  rate  oiuji  be«r  «  ZIP+4  btrcode  prepued  as 
required  by  028.15. 

628.74  DocumenUtion.  In  addition  to  ihe  general  requirementj 
ot  62«  17,  documenutkjii  must  be  prepared  with  lepar^re 
columns  as  applicable,  to  Irn  the  number  of  pieces  at  the  5-Digii 
ZlP-f4  Barcoded  rate,  the  3-Di|t.t  ZIP  +  4  Barcoded  raie.  the  Basic 
ZIP4-4  Barcoded  rate,  the  J/5  ZlP  +  4  rate,  the  Baaic  ZlP  +  4  rale, 
the  J. 5  prewrt  rate,  the  basic  presort  rate,  and  the  cumulative 
total  pieces  in  the  mailitrg  through  each  line  entry  A  separate  line 
entry  must  be  provided  for  each  5-dign  ZIP  Code  for  *hicn  pieces 
have  been  packaged  in  5-digit  or  optional  citv  packages,  and  for 
each  3-digit  ZIP  Code  prtfi«  for  *hich  p«ces  have  been  packaged 
otherwise. 

625.75  Preiort.    Seeb28.IR. 

625.76  Optional  Sortatioa  to  Automated  Sites.  Mailers  may 
prepare  3-digii  ZIP4-4  Barcoded  rate  mailinp  without  making 
S-digit  packages  or  sacks  if 

a      All  pieces  in  the  mailing  ate  for  deMinations  wahin  the 
J-digit  ZIP  Code  ranges  listed  in  Exhibit  12J  &3m, 

b     All  pieces  are  prepared  in  optional  city  or  3-digit  packages 
and  optional  city  or  3-digii  sacks;  and 

f     Pieces  destinating  lO  other  ZIP  Code  areas  are  prepared  as  a 
separate  mailing. 

«>.77  Additional  Tray  Hid  S»ek  LaMia|  Bequir««enu.  The 
second  (contents)  line  on  labels  br  trays  and  sacks  in  /IP-f4 
Barcoded  rate  mailings  atusi  stow  the  information  specified  in 
Ml  I3t  and  Wl  135  followed  by  either  -ZIP  +  4  BARCODED"  or 

-z-t-4ac" 

U»»-62M9   HoaMvwl 


629  Mailpiccc  Characteristics 


629  J  Physical  Limitationa 


629 J2  Site. Shape,  and  Katio  (General  Standards) 
629 J2I  Maximum  Siti  Standards 

•     •••••• 

6  S<uic  Presort  and  3  5  Presort  Rates  There  is  no  maximum 
size  for  basic  presort  rate  and  3.5  presort  rate  bulk  third-class 
mail 


629.4  Optional  Lie  of  DeUched  Address  Labels  for  Flats 

629.46  PoeUge.    Hoptaoa  ITm  Mcond  Mntonco  aa  follow*:    The 

applicable  nonleiter  posiaje  (see  Ejihibii  ftll  2)  is  computed  based 
on  the  combined  weight  of  the  flat  and  the  address  Label. 

629.47  Walk-Sequence  Ralaa.  Mailinp  prepared  under  t>J4  4  ouy 
qualify  for  the  walk-sequence  rates  if  the  detached  label  cards  are 
prepared  to  meet  the  requirer»entso<624  8. 

•    •••*•* 

629.6  Marking 


629.62  Basic  Presort  and  >5  Presort  Rates       •      «      •      •      • 

629.63  Carrier  Route  Presort  Hate.    In  iho  Nnt  switonc*  <»•»•«• 


640  Bulk  Vlail  Presort  Requirciiieiits 

641  Sundard  Packagins  and  Sacking  Requircawits 

641  I  Letter-Site,  Flat-Stee.and  Irrefular  Partel  Mailings 

641.11  General.  All  basic  presort  and  3.';  presort  raie  bulk 
third-class  mailings  must  be  prepared  as  specified  in  fvJl  1,  subject 
to  the  exceptions  contained  in  Ml  124  and  Ml  i.Vi  for 
loose-packing.  b43  for  irregular  parcels,  644  for  palleiiLanon.  and 
647  for  traying.  All  pieces  presented  in  a  single  maiimg  must  be 
presorted  together  as  required  by  this  section  The  level  of 
sortation  (le.  packaging  and  traying  or  sacking)  determines 
eligibility  for  the  35  presort  ntr.  pieces  not  claimed  at  or  not 
eligible  for  the  35  previrt  rate  must  be  claimed  at  the  basic  presort 
raie(seeft24  1  and  bJt  2) 

641.12  Packaging  Requirements 

641  124  Loose  Packint.  Add  a*  (ho  lo«irth  Mntanc*  PSeces 
prepared  in  loose-packed  5-digit  sacks  mav  qualify  for  the  >5 
(iresort  rate  subject  to  the  applicable  requirements  in  s24.2. 


641. I2S  Bait  flifiii/iry  Packages  prepared  under  Ml  12lb 
(5-d;git(,  and  641  12  d  i3-digii)  may  be  eligiNe  for  the  i'S  presort 
rate  if  correctlv  sacked  or  irayed  to  qualifying  destinations  as 
reqtjired  by  624  2  and  t)41  13  Packages  prepared  under  641.121a 
and  641  121e-h  are  noi  eligible  for  ihe  .■*  5  presort  rate  and  must  bi' 
claimed  at  the  basic  presort  rate 
641  13  Sacking  RaquirenmiU 

•     •••••• 

641  IM  Loose-Pack  Sack  Add  at  tha  mth  aontanca:  focw 
proparod  in  looao-packod  »-d*g«  eacitt  m»»  O"**']'!?^  "'•  ** 
praaort  ra»  lubtoct  to  tr>o  app«c*b4o  raqutr«man«»  in  §24  2. 

6*1  137  Rate  Eligibility  Pieces  correctly  packaged  under 
641  ;21b  (S-digii).  Mi  ;2k  (optional  cay),  and  641.121d  (3-digit). 
and  correciK  sacked  under  641  135a-c  (5-di|iit,  optional  city,  or 
3digii)  may  he  eligible  for  the  i/5  presort  rate  if  otherwise 
qual!ri«d  under  ^2l  2  Pieces  in  other  packages,  or  packaged  under 
W1.12;b-d  but  not  sacked  under  641  I35a-c,  are  not  eligible  for 
the  3  5  pres«jrt  rate  and  must  be  claimed  at  the  basic  presort  rate 
641 J  Machinable  Parcel  Preparation  Requirements 
64121  General 

641211  Preparation     Taxt  of  axlstlng641  21 

641212  Rat*  Eltiiii'.iry  Subject  to  the  provisionsof  624  2.  pieces 
mav  he  eligible  for  the  3.5  presort  rate  when  prepared  under 
64 1.22 1  and  04  i  222  Mailers  wishing  to  claim  the  3/5  presort  rate 
muu  presort  to  Sdigii  destinations  (as  required  by  641  221)  before 
presofimg  to  destir.ating  BMCs  under  641.222.  Pieces  correctly 
presorted  and  Ubeleo  under  641  222  to  the  origin  BMC  will  be 
eligible  for  ihe  3^  pres<.in  rate, 

641.22  Sackioi  Requirements 

641222  Balk  .VailCinter  iBUCi  Sacks 

•     •••••• 

641 J2S  Mixtd  BMC  Sacks 

Oleti  eslsung  641  23  and  S41.3. 
Ml  4  Additional  Presort  RequiremenU  for  Carrier  Route  Presort 
Rale  Mailings 

641.42  Sacking 


•     ••«•• 


641  425  Optional  Carrier  Route  Saeks.  Add  »o  Ihd  and  o»  tha 
•KUon  bellow  the  sampla  labol:  EXCEPTION  Carrier  route 
sacks  are  NOT  (optional  and  .MUST  be  prepared  if  the  mailing  is 
clainied  at  a  walk-sequence  rate. 


644  Palletiration  Requirement* 

644.1  Packages  aad  Bundles  Presented  on  Paileti 

644.17  Commingling  Mixed  Rate  Level  Mailings  on  PalleU 

644  r I  General.     Roplaca  -boa*e.  S-<Jlg«.  or  carrtar  routa"  wttft 
-baeic  pt»»ort,  Jfl  presort,  or  carriar  route  prMort' 

644.1  T5  Preparation  Requirements 

a.  Summary  Listing       •      •      •      •      • 

•     •        1 

f2>  The  number  of  pieces  that  qualify  for  the  basic  presort  rate 
and  for  the  3/5  prescin  rate  for  each  5-digit  ZIP  Code. 

(})  The  numher  of  pieces  that  qualify  for  the  basic  presort  rate 
and  for  the  J/5  previri  rate  for  each  3-digit  ZIP  Code  prefix. 

644  18  Copalletiiing  Multiple  Bulk  Third-Class  Rat-Sire  Mailings 

644. IS6  Prtparatien  Requirements  f»r  Copailetiied  Flat-Siu  Hail 
i   Summary  List        •       •       •      •      • 

(2;  If  the  3/5  presort  rate  is  claimed,  the  number  of  pieces  that 
qualify  for  the  3/5  presort  rate  for  each  5digit  ZIP  Code,  listed  by 
individual  mailing  and  a  total  for  the  pallet 

(.?»  If  the  basic  presort  rate  is  claimed,  a  detailed  list  by  ZIP 
Code  describing  the  number  of  pieces  that  qualify  for  the  basic 
presort  rate,  by  individual  mailing,  and  a  total  for  each  pallet. 


.'-A- 


644  J  Palletiiing  MacHinable  ThinJ-Ctass  Parcels 
M4.22  Machinable  Parcel  Pailel  Prtfaratiea 


64422S  Rate  Eligibility.  Subject  to  624.2.  pieces  aiay  he  eli^ble 
for  the  35  presort  rate  when  prepared  under  6+4.222-  Pieces 
correctlv  presorted  under  644.222b  to  thcservice  area  of  the  origin 
BMC  will  be  eligible  for  the  3-'3  presort  raie. 


644,23   Presentation  of  Mailings. 

route  presort  level  rate  and  the  third-class  S-dlgIt  prceort  level  rale 

with  "3/5  presort  and  carrier  route  presort  bulk  tMrd-claaa  rate*." 


645  Bundling  Instead  of  Sacking  (Bedloaded  Bundles) 

•    •••••• 


64S.3  Bundle  Prtparakien 

645.33     Labels  •      •      •      •      »  In     the     MOTt^eplace 

"Five-digit  presort  level  rate  peckagei  and  bundlet  and  thro-cftwe 
carrier  route  packagee  end  buwdlee*  odth  'OS  P»eeo»*  fete 
packages  and  bundlea  and  cantar  Mule  pMsort  raw  peckages  and 
bundles." 

647  Trays 

647.1  General 

647  II   Automation-Compatible  Mailpieces.     ZIP4-4  and  ZIP+4 

Barcoded    rate    mailings   of   automation-compatible   lerrer-si?e 

mailpieces  may  be  prepared  m  trays  rather  than  in  sacks  subject  lo 

the  requirements  of  this  section.  Trays  are  the  preferred  container 

for  automation-compatible  mad.  Mailers  may  also  follow  the 

preparation  requirements  in  560. 

647.12  Other  Mailpieces.     The  use  of  trays  for  other  third-dass 

mail  IS  prescribed  in  641J3  and  641.43. 

647  J  Preparation  of  Mail  in  Trays 

647JI  Packaging 

647211  General.  Mailings  prepared  in  irays  must  he  packaged  as 
required  by  641.12,  except  as  provided  below. 

647212  Carrier  Route  Trays.  Pieces  being  claimed  at  the  carrier 
route  presort  rate  need  not  be  prepared  in  packages  only  when  all 
the  mail  in  those  packages  would  be  placed  m  the  sarae  tray  for 
the  same  carrier  route.  Carner  route  packages  are  required  when 
the  corresponding  pieces  are  being  placed  in  5-dipi  or  3-digit 
carrier  routes  trays. 

647213  Five-Digit  Trays.  Pieces  aeed  not  be  prepared  in  5-digit 
packages  only  when  all  the  mail  in  those  packages  will  be  placed 
in  the  same  tray  for  the  same  5-digu  ZIP  Code  destination 
Five-digit  packages  are  required  when  the  corresponding  pieces 
are  being  placed  in  other  than  5-digit  trays. 

647214  Three-Digit  Trays.  Pieces  need  not  be  prepared  in  3-dtgit 
packages  only  when  all  the  mail  in  those  packages  wtnild  be  placed 
in  the  same'  tray  for  the  same  3-digit  ZIP  Code  destinattott. 
Five-digit  packages  are  required  when  there  are  10  or  more  pieces 
to  the  same  5-digit  destination  and  when  those  packages  are  being 
placed  in  other  than  5-digii  trays.  Three-dtgit  packages  are 
required  when  the  correspoiiding  pieces  are  being  placed  in  other 
than  3-digit  trays. 

647  J2  Traying 

617221  General.  Trays  must  be  prepared  in  thesame  seqtienceas 
required  for  sacks  under  641.135. 

647.222  Minimum  Volume  per  Tray.  A  tray  must  be  prepared  for 
a  required  presort  destination  when  the  corresponding  pieces  (or 
packages  of  pieces),  when  reasonably  compressed,  fill  3/4  or  more 
of  the  tray.  Travs  that  contain  less  mav  not  be  prepared  unless  a 
sack  containing'less  than  125  pieces  and  15  pounds  of  pieces  to  the 
same  destination  is  permitted  under  641  135.  641  42Ib,  641  426.  or 
641,427.  or  as  provided  by  647.223. 

647223  Volume  per  Tray.  Mailers  should  balance  the  volume  in 
trays  when  more  than  one  is  prepared  for  the  same  destination  to 
ensure  that  all  are  at  least  34  full  (when  their  contents  are 
reasonably  compressed).  If,  after  this  step,  the  remaining  pieces 
for  that  destination  are  not  enough  to  generate  an  additional  full 
tray,  they  may  be  placed  in  a  tray  that  is  less  than  3/4  full, 
provided  the  pieces  in  that  tray  are  packaged  (to  preserve  their 
orientation),  and  only  one  stich  rray  for  that  destination  is 
prepared  in  the  mailing.  To  allow  accurate  venfication  ol  the 
mailing  bv  postal  acceptance  personnel,  the  mailer  must  provvde  a 
listing  of  all  such  trays  prepared  regardless  of  whether 
documentation  is  required  for  tiie  rate  claimed. 


647224  iltning  and  Banxting.  To  ensure  the  imegnty  of  the 
mail  in  transit,  each  trav  must  be  enclosed  in  a  sleeve  and  secured 
^1  plastic  sfnp  placed  tightly  around  the  length  of  the  tray  The 
postmaster  of  the  office  where  the  mail  is  accepted  mav  waive  this 
requirement  for  local  mail 

647225  Tray  Labels  A  tray  label  must  be  securely  affixed  u>  Uit 
end  of  each  tray.  Trav  labels  are  subject  to  the  same  requirements 
as  specified  for  sack'laheh  «  Ml  133.  641  135,  6*142?  641425, 
at«l  646,  except  that  additional  informaiion  must  be  added  lo  the 
second  (conients)  line  as  specified  m  62H.25.  b2?l.3<>,  6211.55,  62X.M, 
and62X.?5. 

647.23  Optional  Sortation  to  Automated  Sites.  Mailers  isay 
prepere  H5ZW-*-*  rate  anil  3-digii  Z1P+ 4  Barcoded  rate  niaiUr.gs 
withom  making  5-digit  packages  or  trays  if 

a.  All  pieces  in  the  mailing  are  for  desimaiioBS  witiiia  tlie 
3-digit  ZIP  Code  ranges  listed  in  Exhibit  r22.63m. 

b.  AJ1  pieces  are  prepared  in  optional  city  or  3-digii  packages 
and  optional  city  or  3-digii  trays,  and 

c.  Pi«ces  destinatiot  in  otMt  ZIP  Code  areas  are  prepared  as  a 
separate  mailing 

647JRatcElit<t>ility 

6*7.31  Presort.    Mailings  prepared  in  trays  remain  eHg^Me  for  the 

basic  presort.  3^5  presort,  carriei  route  presort,  and  walk-sequence 

rates  if  the  applicable  requirements  m  624  1,  624.2.  624.3  or  624  H 

art  nset.  and  sufficient  volume  of  mail  per  tray  (see  647  222)  is 

fcaeraicd  tai  ibc  applicable  required  destinanom 

647J2   fi eleiaalrrt   Races.     Uailiags  prepared   m   trays  remain 

eli^le  far  the  ZlP-»-4  and  ZlP-^4  Barcoded  raics  if  the  applicable 

requirements  ib62K  are  met, 

647J3  Dtstiaation  Entry,     Mailings  prepared  in  trays  remain 

eligible    for    the    destination    entry    rates    if    the    applicable 

reqaircmenis  in  624.7  are  aiet. 


6S0Maibiig 


652  Bulk  Rates 


652J  Seperatiee  of  Mailings.  Replace  "third-class  carrier  route 
pfaeert  lav«  rata"  arsd  "S-diglt  preeort  leuel  rata'  wiw  'carrier  route 
presort  rata*  and  '3/5  presort  rate*  respectively 


MO  Payntent  M  Postage 

661  Method  of  Payment 


661.2  Bulk  Mailings  at  the  Basic  Presort.  3'S  Presort,  and  Carrier 

Resrte  Presort  Rates 

661^1  Mentical-Weight  Pieces.      »      •     •     •     • 

a.  Meter  Stamps     See  144. 

(i)  Bulk  rate  mailings  may  be  mailed  with  the  correct 
metered  posugt  affixed  to  each  piece  fi  e  ,  pieces  eligible  for  the 
carrier  route  preson  rate  are  metered  at  inai  rate,  while  pieces 
ellgrble  for  the  3  5  presort  rate  are  metered  at  the  3  5  rr'estm  rare, 
arid  pieces  subject  to  the  basic  presort  rate  are  etetered  at  the  basic 
presort  rate) 

(2)  m  the  f»f»t  sentence,  delete  "level "  in  the  second  senterice 
replaca  "beaic"  with  'beeic  pfeeort'  tn  tie  NOTE,  leplaca 
'baaic-rale'  mHM  'basic  presort  rata." 

(3)  m  the  tirtt  aenlwtce.  reptMe  bet*  'Ftve.diflll  praaert  rete' 
and^S-dlaltpi«eort  level  rale*  with  *3A  preeort  rata'  in  trsa  second 
tentarsca.  replace  'basic  rata'  with  "basic  presort  rata." 

•     ••*••• 

661.22  Nanidentical-Weighl  Piece* 
661221  PoundRatts 

a  Permu  Imprint  In  both  the  ftrst  tna  second  sentences. 
replaca  'basic  or  5-d»B«  faae"  with  "baeic  preeort  or  J/5  preeoit 


c  PrrcancHrti  Stamps     In  the  fourth  sentence,  replece  'basic  or 
t-dtgtt  rate'  mth  "basic  presort  or  3/5  presort  rate  ' 

d  Aiternanve  Option     In  the  llrst  eenSence  reptace  'S-dtflll  or 
^  «Mh  "baeic  preeort  or  3A  pneort.- 
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MIJ  •oik  Maillnp  at  latlc  ZIP4-4.  Mi  ZIP>4.  and  ZIP'*'4 
lart«d«4RalM 


MIJIMctM-Sump* 


t6IJ22  Ceirttt  Pottagt  Affiad  to  Each  H*ct 

a.  tune  ZIP* 4  MaUtngi.     I««ptac«  "bMic  prMori  laval  rata' 


b  SDigu  ZIP-*-4  MaiUngi.    Mapiaoa  "S-dtgN  pi«a<Nt  i«w«  rata" 
«««  -*•  pwaort  rati"  and  i«p(aoa  "baaJe  pcaaort  im«i  rata"  »Htt< 


e   ZIP*4  BmnexUd  M«^to^I.    Napiac*  -S-dtgN  praaort  I«m; 
fair  «»•»  •*•  praaort  raia"  and  r«ptwia  -baa»e  praaort  IM«  nW 

«Mh  "baaie  pfMOit  rala.- 

M/ J2J  t««M(  XaM  in  t/W  Mailint  A/Pxt4  »  Each  H*<* 
a.  Baik  ZlP-t-4  Mailmgs     nap4aoa  "baate  praaorl  lavai  rata' 


b.  5DiM  ZIP*4  Utaihngs     Haptwsa  "S-dtglt  praaort  laoat  rata" 
«)Nh  -M  praaort  raia'  aitd  lapiaoo  "baaki  praaort  lawal  rata"  wtJh 


c    ZIP*4  Bartodtd  Matiuigt.     Naplaoa  "S-dlgtt  praaort  lavat 
raaa'  oMh  *M  praaort  rata'  ar«d  rap4aca  'baate  praaort  i«wa«  rata' 


MIJ24  Niithtr  Lvtmt  MaU  Nor  Comet  Postat*  AffUud  to  Each 
PiM 


b  Addmt  Posiag<     Raplooo  •»k«9«  praaort"  mm  "M  praaort 


M2  Maliin(  SutcmanU 

(42. 1  Caoaral.     The  mailer  must  complete,  sign,  and  pre^nt  a 

nuilini  lUiemeni  with  each  third -class  mailing  for  *hicn  postage 

is  paid  using  a  permit  imprint  or  claimed  at  any  bulk  rate.  The 

mailer  must  use  the  appropriate  Postal  Service  form  or  a  facsimile 

approved  by  the  postmaster  of  the  ofTice  of  mailing. 

M2J  Mailer  KaapoMlWIit;.    The  mailer  is  responsible  for  proper 

payment  of  pcnia^.  Sec  1 1 1.32. 


CM  Ptajil-Verin«d  Drop  Shipment  PtMtagc  Payment  System 
M4.IG«aaraJ 

M4.II  Dcflnllloii.  The  pltni-venried  drop  shipment  posuge 
payment  system  is  designed  to  allow  destination  acceptance  of 
mailinp  prepared  for  entry  at  destination  rates  (see  624  7),  while 
Uking  advantage  of  the  greater  oosial  efTiciency  associated  with 
origin  postage  payment.  Approval  for  use  of  a  plani-venried  drop 
shipment  postaee  payment  system  will  be  granted  under  the 
conditions  specified  in  064  2. 
M4.l2Sy*tCfNElemanta.    Under  this  system 

(a)  the  mailer's  product  is  verified  for  proper  classincation. 
rate  eligibility,  preparation,  and  preson  by  postal  personnel 
located  at  a  mailer's  plant  (e.g..  at  a  detached  mail  unit  (DMU)): 

ib)  posuge  is  prepaid  at  the  post  office  serving  the  mailer's 
location  (see  ()24.7); 

(c)  the  shipment  is  released  for  dispatch  under  postal  seal; 

(d)  the  shipment  is  transported  to  destination  postal  faciliiies 
at  the  mailer's  expense  on  the  mailer't  vehicle  or  on 
transportation  procured  by  the  mailer: 

(e)  the  shipment  ia  deposited  at  the  destination  postal  facility 
by  the  mailer  or  the  mailer's  agent; 

(f)  the  shipment  is  verified  and  accepted  as  mail  by  postal 
personnel  at  the  destination  posul  facility  and  released  for 
prtxessing. 

m.M  Partteip«ti««.  The  plant-verified  drop  shiDmeni  postage 
payment  system  may  be  used  only  by  mailers  who  have  been 
authorized  by  (he  field  division  general  manazerposimaster  in 
whose  service  area  the  mailer  is  located  (sec  664.3). 
M4  U  Otlicr  Malllag*.  Other  destination  entrv  mailine  thai  are 
not  verified  at  the  origin  plant  under  a  plant-verified  drup 
shipment  postage  payment  system  must  be  verified,  accepted,  and 

Sid    (or   at   the   destination   post  office   in   accordance   with 
4.716c -e. 


«64  J  Protram  Participatioii  CritarU  for  Mailers 

M4JI  Ic^ncat  far  ParticipatiaM.  The  mailer  must  submit  an 
application  br  participation  m  the  plani-verified  drop  shipment 
postage  payment  system  as  prescribed  in  664.3. 
«64.22  Padliticf  for  PaaUl  Peraonncl.  At  each  plant  at  which 
mail  IS  inspected  Dursuant  to  a  plani-verified  drop  shipment 
agreement  (sec  664.3).  the  mailer  must  provide  an  encloseo  wnrk 
area  foi  the  DMU  that  can  be  locked,  has  a  telephone,  is  separate 


from  the  mailers  aciivmes.  and  provides  a  safe  working 
environment,  as  determined  by  the  Postal  Service. 
t642i  Poaugc  Payment.  The  mailer  must  pay  all  applicable  fees. 
and  must  obtain  and  maintain  all  applicable  permits  or 
auihorizaiions  at  the  local  post  office  serving  the  mailer's  plant. 
Unless  authoriied  to  pay  postage  under  a  CPP  system,  the  mailer 
must  pay  postage  for  plani-verified  drop  shipments  at  the  post 
office  serving  the  mailer's  plant  If  permit  imprints  are  used,  the 
mailer  must  ensure  that  sufficient  funds  are  on  deposit  in  the 
appropriate  advance  deposit  accounts  to  pay  for  all  ptanl-verifieH 
drop  shipments  prior  to  their  release  for  dispatch. 

664  J4  Documentation 

a.  The  mailer  must  produce  and  submit  an  individual  mailing 
statement  for  each  mailing  destined  for  each  destination  entry 
post  office,  at  the  time  the  mail  is  presented  for  verification  and 
postage  payment. 

b  When  required  by  the  local  postmaster,  the  mailer  must 
submit  consolidated  mailing  sutemenis  and  a  register  of  mailing 
statements  to  the  Postal  Service. 

f  The  mailer  must  produce  and  submit  to  the  Postal  Service 
the  prescribed  clearance  documents,  in  duplicate,  that  must 
accompany  each  plant-verified  drop  shipment  to  the  destination 
post  office  where  the  shipment  will  be  deposited.  Those 
documents  must  be  presented  in  triplicate  if  the  mailer  wishes  lo 
have  a  signed  and  dated  copy  returned  to  its  driver  when  mailings 
are  unloaded  at  the  destination  entry  postal  facility. 
664.25  Transportation 

tt4JSI  KttponsibiHly.  The  mailer  is  responsible  for  the 
transporiaiion  of  plant-verified  drop  shipments  from  the  origin 
plant  lo  ihe  destination  postal  facility. 

M4w252  Of*#r  Mailingt.  The  mailer  must  not  transport 
plant-verified  drop  shipment  mailinp  on  the  same  vehicle  wiih 
other  shipments  thai  are  not  entered  as  plant-verified  drop 
shipments. 

664JS}  Sthtduting.  The  mailer  must  meet  the  retjuirements  in 
624  7 17  in  regard  to  the  deposit  of  mail  at  destination  entry  postal 
faciliiiev 

664JS4  UparatioH  of  Mailings.    When  a  vehicle  contains  more 
than  one  plant-verified  drop  shipment  for  a  singl*. -destination 
postal  facility,  the  shipments  must  be  separated,  except  that  this 
requirement    may    be    waived    by    the   origin    postmaster    for 
copalletized    or    combined    mailings    provided    the    clearance 
document  for  that  destination  clearly  identifies  all  of  the  mail  for 
that  facility   In  addition,  when  a  vehicle  contains  one  or  more 
shipments  for   more  than  one  destination  postal  facility,  the 
shipments  must  be  separated  by  destination. 
(64.255  Haiardous  FrtighL    Any  material  classified  by  the  Postal 
Service  as  "hazardous"  (see  124.3)  may  not  be  carried  as  freight  on 
the  same  vehicle  as  a  plant-verified  drop  shipment. 
664  J  Authorization 
664  J I  Request 

664JII  Central.  The  mailer  must  submit  a  written  request  to 
the  mailer  s  local  postmaster  seeking  assignment  of  postal 
personnel  to  ihe  mailer's  plant  (e.g..  establishment  of  a  DMU)  to 
support  plant-verified  drop  shipment  of  destination  entry  rate 
mailings  No  form  is  provided  for  this  purpose. 
M4.J/2  DaU  of  Filing.  The  mailer  must  submit  the  request  at 
least  M)  davs  prior  to  the  date  proposed  for  submission  of  the  first 
plani-verified  drop  shipment  using  the  system. 
t64JI}  Content.  The  request  must  fully  describe  the  characteris- 
tics of  the  mailings  that  will  be  prepared  as  plant-verified  drop 
shipments  At  a  minimum,  the  request  must  include  the 
following  information  for  each  mailing  or  series  of  mailings  of  the 
same  proluct.  publication,  or  job: 

a.  the  schedule  of  mailing,  i.e..  the  number,  frequency  and 
time  of  mailings  (eg.,  at  noon  daily  for  two  weeks,  every  other 
Monday  at  4  pm.  etc  ); 

6      the   number  of  pieces  and   mailing  statements   to  be 
presenied  to  posul  personnel,  both  daily  and  in  total: 
c     iheclassof  mail  and  processing  category. 
d.    the  level  of  sortation  and  raie(s)  claimed; 
*.    either 

(/)    posuge  IS  paid  locally 

(a)  Ihe  method  of  postage  payment  and  a  listing  of  the 
precanceled  stamp  permits,  postage  meter  numbers  and  licenses, 
and  permit  imprint  (or company  permit  imprini)  lobe  used, and 

lb)  the  alternative  mailing  system  used  by  the  maiier.  if  any 
(see  145.7,  145  8,  and  145.<)); 

(2)  postage  is  paid  under  Centralized  Posiage  Payment  (CPP) 
procedures,  a  copy  of  the  authorization  must  accompany  the 
request  (separate  authorization  by  the  serving  rates  and 
classificalion  center  is  required  lo  mail  under  CPP); 


/.    the  type  and  capacity  of  scales  at  the  mailers  plant,  if  any: 
g      the  space  available  for  postal  personnel  to  use  and  the 
suitability  of  ihat  space  for  verificaiion  of  marl,  record  keepirw, 
installation  of  computer  cqaipmcnt.  and  monitoring  of  vehicle 
loading: 

h.     the  types  of  equipment  used  (irayv  sacks,  pallets,  etc.) 
(authorizations  must  he  obtained  where  rehired);  and 

i  the  destination  entry  points  to  which  shipments  will  be 
dispatched  (e.g.,  a  listmg  at  the  BMCs.  SCFs.  DDUs). 
664 J14  Existing  Plant  Load  Mailtrs.  A  request  for  auihorization 
must  also  be  submitted  by  existing  plant  load  mailers  »  allow 
verification  that  the  current  mailer  facilities  and  DMU  resoarces 
remain  adequate.  Depending  on  the  specific  situation,  ih«  30-day 
advance  notice  required  by  664.312  may  be  waived  by  the 
approving  official  (see  664.32). 
664  J2  Approving  or  Denying  Authorixation 
664 J2l  Local  Post  Ofpet.  The  local  postnMSter  will  review  the 
application  for  completeness  and  accuracv.  evaluate  the  mailer's 
ability  to  meet  the  rtquirements  in  664.2.  the  suiiabilitv  of  the 
mailer's  plant  to  accommodate  postal  persoAncl  ti-e.,  a  DMU).  and 
the  capability  of  the  local  post  office  to  support  the  requested 
activity,  and  prepare  a  written  summary  of  the  results.  This 
report  and  a  recommendatioit  for  approval  or  denial  of  the 
mailer's  request  will  be  Borwarded  throii^  the  MSC'division 
manager,  mailing  requirements,  to  the  field  division  general 
manager  postmaster. 

664.322  Field  Division.  The  field  division  general 
manager'posimaster  will  consider  the  po»tt»aster's  report  and 
recommendation,  determine  whether  the  local  post  office  has 
sufficient  employees  who  are  trained  and  qualified  in  mail 
classification  and  verification  to  suppon  the  requested  plant- 
verified  drop  shipment  activity,  and  prepare  a  final  written 
decision  on  the  mailer's  request. 

664 J23  Approval  If  the  mailer's  request  for  participation  in  the 
plant-verified  drop  shipment  postage  payment  syrrem  is  approved, 
the  field  division  general  managrr'postmaster  will  prepare  i 
plant-verified  drop  shipment  agreement  ihat  must  be  signed  by 
the  general  managerpostmasier.  the  maiier,  aad  the  posuxiastcr  ei 
ihe  post  office  servinjj  the  mailer's  plant  before  the  approval  can 
be  made  effective.  Ttit  a^eement  will  specify  the  terms  and 
period  of  the  authorization  (not  to  exceed  i  years).  Copies  of  the 
agreement  will  be  provided  to  the  local  posinaaster.  the 
MSC'division  manager,  mailini  tequirementa,  and  the  rates  and 
classification  center. 

664.324  Denial  If  the  mailer's  request  for  participation  in  the 
plant-verified  drop  shipment  postage  payment  system  t$  denied. 
the  field  division  general  manager/posiinasieT  wkil  notify  the 
mailer  in  writing,  stating  the  reasom  lor  the  decision,  and  provide 
copies  of  the  decision  to  the  local  postmaster,  the  MSCdivision 
manager,  mailing  requirements,  and  the  rates  aad  classification 
center.  The  denial  may  be  appealed  as  provided  in  133. 
664  J3  Renewal,  Termiiution,  and  Revocation 
664J31  Renewal  The  mailer  must  submit  a  new  request  for 
authorization  at  least  30  daj's  prior  to  the  expirauon  of  a 
plant-verified  drop  shipment  agreement.  The  content  of  the 
request,  and  the  procedures  for  its  review,  apprtn-il,  or  denial  are 
as  prescribed  in  664.31  and  664J2. 

664.332  Termination.  A  mailer  may  elect  to  terminate 
participation  in  a  plaat-rehfied  drop  sbipaient  agreement  by  10 
calendar  days'  writteji  Botice  to  the  authorizing  field  division 
general  manager  (xistmastcr. 

664 J33  Revocation.  A  plant-verified  drop  shipment  agreement 
may  be  revoked  by  the  authorizing  field  division  general 
manager  postmaster  by  10  calendar  days'  written  notice  to  the 
mailer.  Revocation  must  be  based  on  the  mailer's  failure  to  pay 
postage  and  fees  or  to  meet  the  requirements  that  apply  to 
plant-verified  drop  shipment  or  mailing  at  third-class  rates.  The 
revocation  action  may  be  appealed  as  provided  by  133. 

664.4  DMU  Functions 

664.41  General.  Assignment  of  postal  perwnnel  lo  the  mailer's 
plant  to  process  plant-werified  drop  shipments  may  be  in 
conjunction  with  the  DMU  suffing  associated  with  a  plant-load 
authorization  for  that  mailer's  plant,  but  may  be  provided  (o  a 
mailer's  plant  that  is  not  authorized  plant  load,  at  the  discretion 
of  the  division  general  manager,  postmaster. 

664.42  Inspection  of  Mailpieces.  Ptwal  personnel  assigned  to  the 
mailer's  plant  must  verify  drt>p  sh.ipment  mailings  for  classifica- 
tion, rate  eligibility,  preparation,  preson.  and  posiage  in  the  same 
manner  as  plant  load  mailings. 


664.43  Documents 

664431  Preparation.    Beforeeach  plant- xerified drop shipiwni  is 

retaoed  for  dispatch,  postal  personnel  must  ensure  that  all 
clearance  documents  are  properly  completed,  signed,  and  dated. 
and  that  each  includes  the  rtuntber  of  thepostal  seal  to  be  used  on 
the  vehicle,  if  appropriate  (see  664  5).  The  required  documents 
mtBt  be  provided  for  each  mailing  prepared  for  each  destination 
entry  pisaai  ^liiiy  The  DMU  will  retain  one  copy  of  each 
completed  clearance  document. 

664.432  Erttttsure.  Postal  personoel  must  ensure  that  all 
•ppropriate  clearance  documents  are  provuled  to  the  mailer  who 
is  tespon&ible  for  placing  them  ia  eacn  vehicle  to  accompaay  vat 
corresponding  plant-verified  drop  shipments.  These  documents 
mt«t  be  placed  on  the  left  rear  waU  of  the  vehicle  lust  instde  the 
door  ol  the  vehicle.  ASix  the  requited  Form  51U-R,  Revtiut 
Proucttou  Piaard.  to  the  outside  ccat  of  the  vehicle  afici  the 
mailer  bascompleted  loading  the  vehicle. 

tUM  Uodiaf .  Postal  personnel  must  observe  the  loadiag  at 
each  vehicle  used  to  transport  plant-verified  drop  shipments  to 
cnsare  the  correct  mailings  are  loaded  imc  vehicles  lor  the  correct 
dcstiaat ions  and  that  shipments  are  noi  improperiv  commmgicd 
(see  664.254). 

tt*M  Sacurity.  Postal  persoaiul  ibosi  seal  the  vehicle 
coatatoing  the  plant-verified  drop  shipments  mailings  wub  a 
postal  rrMHuc  protection  Kal  (i.e..  a  USPS  ball  sal.  USPS  lock. 
or  other  ponaJ  security  device)  that  prevents  access  to  the 
shipments  by  ether  than  authorized  postal  employees.  Ve^ilcks 
Ihat  make  m  route  stops  must  be  cesealed  after  Uie  corresponding 
mail  IS  removed  (see  664^1. 
664.5  Destination  Postal  Pacihty  Fanctioos 
(64.fl  Verification  of  Documents.  The  posul  seal  number  on  the 
clearance  document  for  that  destination  post  office  must  match 
the  number  on  an  unbroken  scat  securing  th«  vehicle.  Conuiner 
identification  codes  on  the  dearaiKX  document  must  maKh  the 
codtainers  deposited,  tf  these  items  match,  the  destination  facility 
will  sign  and  date  the  clearance  documents  accompanying  the 
m«;i;fn»  ami  process  the  mail  These  documents  will  be  retained 
for  one  year  in  a  chronological  file  and  receipted  copies  will  be 
rcnirned  to  the  mailers  eoiployee.  if  appropriate  (see  664.24c  aad 
664.431). 

664  J2  Vcriflcation  of  Coateati.  Each  destmatioo  postal  bciliiy 
where  plant-vetified  dro^  shipiaents  arc  deposited  most  ensure 
that  only  the  appropriate  shipments  aic  unloaded  and  acccpsed. 
«6453  VrMcic*  Containing  Mail  for  Mere  Than  One  Destlnatian 
Facility.  When  a  mailer^  vehicle  contains  mail  for  more  than 
one  destination  entry  facility,  each  intermediate  postal  facility 
will  record  the  number  of  a  new  USPS  ball  seal  ea  the  clearance 
document  for  the  next  scheduled  destination  post  office,  and  aSix 
that  seal  to  secure  the  vehicle.  (If  USPS  locks  are  used,  they  mtist 
be  ctmoved  and  retained  at  the  final  postal  facility  where  the 
vehicle  stops.) 

664.S4  Loading  of  Mail  Prohibited.  Po^■al  Service  mail  for 
downstream  posul  facilities  must  not  br  lonOed  >»io  the  mailer's 
vehicle  by  any  intermadate  postal  faciliiv  at  which  the  mailer  has 
swpptd  to  deposit  a  pLani-venfied  drop  shipment. 

664.6  Liability.  The  mailer  assumes  a!l  I  .r^.l.-y  and  respiinsibil- 
ity  for  any  loss  or  damage  to  plant- ver. -led  drrp  shipments  before 
ihev  are  deposited  and  accepted  as  mai.  at  Jcs,  nation  entry  post^ 
laciliues,  regardless  of  whether  a  third  pany  is  used  to  transport 
those  ihipmenis.  The  Postal  Service  is  not  li.ibic  or  responsible  for 
any  loss  or  damage  to  plant-verified  drop  shipments  before  they 
are  deposited  and  accepted  as  mail  at  a  dr'-  "3:on  pi-wta!  facility 

664.7  Paetage 

664.71  Method  of  Payment.  Postage  for  a  plant-verified  drop 
shipment  must  be  paid  by  precanceled  or  meter  stamps  or  by 
permit  imprint  using  a  precanceled  sra-np  permit,  meter  license. 
or  permit  in.pr.nt  advance  depos't  account,  as  applicable, 
maintained  by  the  mailer  at  the  p^st  ot'.c  serving  the  mailer's 
location. 

664.72  CarapHUtion.  Posuge  for  desiination  rate  maitiop 
prepared  as  plant-venfied  drop  shipraen-.*  .s  caicu.aMd  from  the 
desiinatma  postal  facility  where  miii.ngs  are  deposited  and 
accepted  into  the  n-iailstream. 

664.73  Refanda.  The  Posul  Service  wtl  not  refund  pr>siage  for 
any  bilure  to  provioe  service  that  is  caused  in  whole  or  m  ptn  ijy 
any  event  that  occurs  before  the  shipment  i«  deposited  and 
Mxepted  into  the  maiistream  and  taecixries  mail  at  a  destination 
posul  Caciiity.except  in  accordance  w.thitie  proviskjnsof  147.2. 
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MS  Pwtaft  Pavmcfll  fcr  Pl»nl-V»r(n«d  Drop  Shipmtnl  Permit 
Imprint  Mailinp  at  Origiii  Pwt  Om«  Seriring  Mailer'i 
Plant 
M5.I  C«fwrai,  Postage  is  normally  debited  from  a  maiieri 
advance  deposit  account  using  the  information  presented  by  the 
mailer  on  hard<opy  individual  mailing  sutements.  Under  this 
payment  option,  in  addition  to  the  individual  mailing  sutements 
required  for  each  third-class  mailing  (see  662).  mailers  may  be 
required  to  submit  registers  of  mailing  sutements  and  consoli- 
dated mailing  sutements  for  bulk  rate  permit  imprint  mailings 
that  are  verified  under  a  plant-verified  drop  shipment  postage 
payment  system  (see  664).  A  single,  unique  USPS  mailing  number 
(key)  must  appear  on  all  related  inaividual  mailing  statement,  the 
reguter  of  mailing  sutements  listing  these  individual  statements 
and  the  associated  consolidated  mailing  statement.  This  unique 
key  number  will  identify  the  relationship  between  the  individual 
sutements,  the  register,  and  the  consolidated  sutemeni.  When  a 
mailer  b  required  to  submit  consolidated  mailing  sutements.  (he 
infbrmation  on  these  sutements  will  be  used  to  iTebit  the  mailer  s 
account  instead  of  using  the  information  on  each  individual 
mailing  statement. 
M5J  PvtklpatiMi 

M5JI  Required  by  Local  Part  Offkc.  The  local  post  ofrice 
serving  the  mailing  plant  where  the  advance  deposit  account  is 
maintained  will  require  a  plant -verified  drop-shipment  mailer  to 
submit  registers  of  mailing  sutamfents  (see  665.32)  and  consoli- 
dated mailing  sutements  (665.33)  whenever  individual  lobs  or 
mailing  cycles  presented  by  the  mailer  to  the  DML  for 
verification  and  accepunce  for  postage  payment  on  any  given  day 
are  segmented  for  deposit  and  entry  at  five  or  more  destination 
posul  facilities  requiring  five  or  more  individual  mailing 
statements  for  each  job  or  mailing  cycle. 

M5J2  %tqmttt  by  Mailer.  An  authorized  plant-verified  drop 
shipment  posuge  payment  system  mailer  may  request  authoriza- 
tion to  submit  registen  of  mailing  sutements  and  consolidated 
mailing  sutements  for  all  mailings  that  will  be  drop  shipped  into 
more  than  one  entry  post  office. 

M5J3  Apyrvval  af  Rcgistcrt  of  Mailing  SutemcnU  and 
C»nwltda>wl  Mailing  SUtemento.  The  MSC  manager,  mailing 
requircfitents.  must  review  and  approve  the  format  and  method  oT 
generation  of  individual  nulling  sutements.  registers  of  mailing 
sutemcnt3|,  and  consolidated  mailing  sutements  to  be  presented 
by  the  mailer  to  ensure  that  they  comply  with  the  reouiremenis 
prescribed  in  665.3  before  the  local  post  office  serving  the  mailing 
plant  can  use  the  consolidated  sutements  for  debiting  the  mailer's 
account. 

ta3  Reqtilrtd  Mailer  DanimcnUtioa 

tfSJi  Individiwl  Mailiaf  Suiementa.  The  mailer  must  produce 
and  submit  a  signed  individual  mailing  statement  in  hard-cupy 
for  each  mailing  destined  for  each  destination  entry  post  office,  at 
the  time  the  mailing  is  presented  for  verification  and  postage 
payment,  in  addition  to  the  information  required  on  all 
individual  nulling  sutements,  when  the  mailer  is  required  to 
submit  consolidated  mailing  sutements  (for  5  or  more  entry  post 
offices)  for  debiting  of  the  advance  deposit  account,  each 
individual  mailing  sutcment  must  include  a  uniquely  assigned 
mailingsutcment  sequeitcc  number  that  must  not  exceed  nine 
digits.  The  numbers  must  be  sequential  within  a  job  or  mailing 
cycle  for  mailings  verifM.  paid  for.  and  cleared  (or  dispatch  on 
tne  same  day.  The  sutements  must  also  include  a  unique  USPS 
nulling  number  (key)  corresponding  to  the  number  on  the 
related  register  of  mailing  sutements  and  consolidated  mailing 
sutement. 

««S  J2  Rcgiatcr  of  Mailing  SutemcnU 

HSJ31  GnttraL  A  register  of  nulling  statements  is  * 
computer-generated  line  item  listing  of  all  individual  mailing 
sutements  for  plant-verified  drop  shipment  permit  imprint 
mailings  verified  and  released  for  dispatch  on  a  single  day  from  a 
job  or  mailing  cycle.  All  individual  mailing  sutements 
represented  on  a  rcgiswr  of  mailing  statements  will  be  represented 
by  a  corresponding  consolidated  mailing  sutement.  and  the  toul 
postage  charge  on  the  register  must  be  identical  to  the  total 
posuge  charge  on  the  corresponding  consolidated  sutemeni  The 
infornution  on  a  register  of  mailing  statements  is  reconciled 
against  individual  mailing  sutements  and  the  consolidated 
mailing  sutement  to  ensure  proper  payment  of  postage. 
M5JZ2  ComfnL  The  information  identified  in  665  323  through 
665.325  IS  required  to  appear  on  each  register  of  mailing 
sutements.  Additional  information  may  be  shown. 
MJJ2J  Flm  fat*-  The  following  information  must  appear  at 
the  top  of  the  first  page  of  each  register  of  mailing  sutements; 

a.  the  endorsement  "Register  of  Mailing  Statements;" 

b.  the  name  and  location  of  the  mailing  agent; 

c     the  date  mailings  represented  arc  verified  and  cleared  for 
dispatch; 


d     the  permit  imprint  advance  deposit  account  to  be  debited; 
e      the  unique  USPS  mailing  number  (key)  corresponding  to 
ihe  number  on  related  individual  mailing  sutements  and  the 
related  consolidated  siaiement. 

66S.i24  Lint  Ittms  Each  line  item  listing  on  a  register  must 
include  the  following  data  elements  from  the  individual  mailing 
statement  represented  on  that  line: 

a       The    unique    individual    mailing    sutement    sequence 
number; 
6     the  destination  post  office  of  mailing; 
c     the  total  number  of  pieces  in  the  mailing: 
d     the  toul  weight  of  the  mailing; 
t     the  loul  postage  charge. 
665J2S  Totals      The  register  must  also  include  a  total  postage 
chargr  representing  the  sum  of  the  toul  postage  charges  from  each 
individual  mailing  sutement  listed,  as  well  as  the  total  number  of 
pieces  and  the  total  weight  for  ail  individual  mailing  sutements 
luted   The  toul  posuge  charge  on  the  register  must  match  the 
total  postage  charge  on  the  related  consolidated  statement. 
M5.J2*  Corrtctiom.     Where  necessary,  due  to  changes  made  to 
individual  mailina  statements,  manual  corrections  may  be  made 
10  the  register  of^mailing  sutements  listing  the  dau  from  me 
individual  statements.  These  corrections  must  be  documented  by 
the  DMU  and  the  corrected  register  of  mailing  statement  must  be 
signed   and  dated   by   both   the  mailer  and   the  postal  service 
represenutive  that  approved  the  changes.  The  changes  on  the 
register  must  be  reflected  on  the  associated  consolidated  mailing 
statement. 

»6SJ27  Submission  by  MaiUr.  The  mailer  must  submit  the 
register  of  mailing  statements  to  the  DMU  at  or  before  the  time 
that  the  first  individual  mailing  included  on  the  register  is 
presented  to  the  DMU  for  verification  and  release  for  dispatch. 
66SJ2t  Rtttntion.  The  normal  retentipn  period  for  financial 
documents  also  applies  to  registers  of  nulling  sutements. 
665  J3  Consolidated  Mailing  Sutement 

66SJ31  Central.  This  statement  consolidates  all  mailing 
statement  dau  from  individual  mailing  sutements  representing 
permit  imprint  mailings  verified,  paid  for.  and  released  for 
dispatch  on  a  single  day  from  a  job  or  mailing  cycle.  The 
consolidated  mailing  sutements  are  used  to  debit  the  mailer's 
advance  deposit  account  by  the  post  office  where  the  mailer's 
account  is  maintained.  The  following  information  must  be 
identical  for  each  of  the  individual  mailing  statements  that  will  be 
rolled  up  to  a  single  consolidated  mailing  statement; 

a.    the  mailing  sutement  date  representing  the  date  mailings 
are  verified  and  cleared  for  dispatch  by  the  DMU  serving  the 
mailer's  plant: 
b     the  name  and  location  of  the  mailing  agent; 
c     the  processing  category  for  individual  mailings; 
d     the  rate  of  posuge  (all  regular  rates  are  all  special  nonprofit 
rates). 
t     the  permit  imprint  advance  deposit  account  to  be  debited; 
/    the  job  or  mailing  cycle  description; 

g  the  unique  USPS  mailing  nuinber  (key)  corresponding  to 
the  number  on  related  individual  mailing  statements. 
66SJ32  Formal.  The  consolidated  mailing  statement  must  be  a 
computer-generated  facsimile  that  has  essentially  the  same  formal 
at  the  individual  Postal  Service  mailing  sutements  that  it 
represents  It  must  be  signed  and  dated  by  the  mailer.  Certain  data 
elements  including  the  range  of  unique  individual  mailing 
statement  sequence  numbers,  the  number  of  individual  mailing 
sutements  represented,  and  the  endorsement  "Consolidated 
Mailing  Sutemeni."  that  are  not  shown  on  individual  sutements 
must  be  shown  on  tne  consolidated  statement.  Other  dau 
elements  included  on  individual  statements,  such  as  each  post 
office  of  deposit  for  drop  shipment  mailings,  will  not  be  shown  on 
the  consolidated  statement  because  this  siaiement  is  consolidating 
information  from  multiple  individual  mailing  sutements.  In 
addition,  each  individual  mailing  sutement  must  conuin  a  USPS 
mailing  number  la  key)  that  corresponds  to  the  USPS  mailing 
number  on  the  related  consolidated  mailing  statement. 
66SJ33  Calculation  of  Data.  Each  field  on  the  consolidated 
mailing  sutement  represents  the  sum  total  of  the  numbers  in  that 
field  from  all  of  the  individual  mailing  statements  represented  by 
the  consolidated  statement.  The  number  m  each  field  on  the 
consolidated  mailing  sutement  must  be  held  to  the  same  number 
of  decimal  places  required  to  be  held  on  an  individual  mailinj, 
statement  All  fields  containing  dau  on  ihe  individual  mailing 
statements  must  be  rolled  up  to  the  consolidated  mailinis 
statement  The  total  posuge  charge  on  the  consolidated  mailinji 
statement  must  be  the  sum  of  the  total  piwtage  charges  for  all 
subordinate  individual  mailing  sutements  and  will  be  used  to 
debit  Ihe  mailer  $  advance  deposit  account. 


NotK  When  each  of  rt\e  line  item  ttxals  that  t\a^  been  calculated 
using  starxlart)  proa9dures  tor  computmo,  rounding  and  expresstfig 
weignt  and  postage  figores  on  all  of  the  mdnndiial  mailing  stawnents 
are  rolled  up  to  a  consolKJaied  siatemeot  the  sum  of  thoae  kne  item 
totals  on  trie  consolidated  statement  will  not  result  m  the  exact  sum  of 
the  total  postage  charges  from  all  of  the  iftoivKlual  mailing  statements. 

665J34  Submission  by  MaiUr.  The  mailer  must  submit  the 
consolidated  mailing  statement  to  the  DMU  at  or  before  the  time 
the  last  individual  mailing  sutement  it  represents  is  submitted  to 
the  DMU  for  the  day's  mailing. 

M5JJ5  Corrections.  Changes  made  to  individual  mailing 
statements  may  require  the  mailer  to  correct  the  consolidated 
mailing  sutement  to  reflect  the  changes.  Such  corrections  must 
be  documented  by  the  DMU  and  a  corrected  consolidated  mailing 
statement,  signed  and  dated  by  the  mailer,  must  be  submitted  to 
the  DMU  for  proper  debiting  of  the  mailer's  account. 
665.336  Rtttntion.  The  normal  retention  period  for  financial 
documents  applies  to  consolidated  mailing  statements. 

665.4  Post  OfFice  Responsibilities 

665.41  General.  Postal  personnel  assigned  to  the  detached  mail 
unit  (DMU)  in  the  mailer's  plant  must  perform  all  dunes 
described  in  664  pertaining  to  the  verification,  clearance,  and 
release  for  dispatch  of  plant-verified  drop  shipment  mailings. 
665.C  Reconciliation  of  Individual  Mailing  Sutements  Against 
Register.  The  DMU  must  reconcile  the  information  reported  on 
the  individual  statements  for  each  mailing  from  a  job  or  mailing 
cycle  that  has  been  verified  and  cleared  for  dispatch  each  day 
against  the  line  item  entries  on  the  register  of  mailing  statements 
representing  those  individual  statements.  The  DMU  must  ensure 
that  all  mailings  that  were  verified  and  cleared  for  dispatch  are 
represented  on  the  register  and  any  corrections  made  to  the 
individual  statements  are  reflected  on  the  register. 
665.43  Reconciliation  of  Register  of  Mailing  Sutement  and 
Consolidated  Mailing  Sutemeni.  The  DMU  must  ensure  that 
the  total  postage  charge  shown  on  the  register  of  mailing 
statements  matches  ihe  total  postage  charge  on  the  corresponding 
consolidated  mailingstatement. 


665.44  Approval  of  DocumenU.  When  the  DMU  determines  that 
the  dau  on  the  individual  mailing  sutements.  the  register  of 
mailing  sutements  and  the  consolidated  mailing  sutement  are 
correct  and  all  in  agreement,  the  posul  employee  must  sign  and 
date  (round  sump)  each  statement.  A  correct  consolidated 
mailing  sutement.  signed  and  dated  by  the  mailer  and  the  DMU. 
will  be  used  by  the  post  office  to  debit  the  mailer's  account. 


690  Ancillary  Serricct 


694  Address  Correction 


694J  Address-Change  Service  (ACS) 

a.  ACS  is  designed  to  centralize,  automate,  and  improve  ihe 
processing  of  address<orrection  requests  for  mailers.  The  ACS 
process  involves  the  transmission  of  change-of-address  informa- 
tion to  a  central  point  where  the  changes  are  consolidated  onto  a 
magnetic  upe  filed  by  unique  identifier  These  records  are 
sequentially  organized  by  USPS  assigned  codes  and  distributed  to 
each  participating  mailer  Label  formats  are  found  in  44 1,232. 

b.  ACS  is  available  to  mailers  »ho  maintain  iheir  address 
records  on  computers.  For  further  information,  write  lo 

ADDRESS  CHANGE  SERVICE 
ADDRESS  INFORMATTOW  CENTER 
us  PtJSTAL  SERVICE 
8O60  PRIMACV  PARKWAY  SurTE  '01 
MEMPHIS  TN  381 88-0002 


BEST  COPY  AVAILABL. 
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CHAPTER  7  -  FOURTH-CLASS  MAIL 


710  Rates  and  Fees 


711  Rain 


711  IZInlcr-BMCRatc* 


•     ••*»• 

Nonmachinable  Parcfis. 

Ml  ParcelJ.    B^ace  tO  20"  wWi  "tO  27- 


711  l3ln«ra-BMCRat««    ■-^- ^  i 

and  add  m*  toUowtng  at  ttw  and  o(  itM  taction     Parcel  poM  mail 

ihai   li  dtposiied  and  accepted  at  ihe  pc«»  oFTice  servmg  the 

delivery  address  may  be  eligible  for  ihe  deMinaiion  BMC  rate  (see 

711  14  and  722.45) 

711.14  DcttinatkMi  BMC  Rate,    (See  Exhibit  7i  i.i4)  The«  tares 

apply   to  all   parcel   post   mail   that   meets   ihe  eiiiibiniv   and 

preptraiion  requirements  of  "22  4,  that  is  depmued  at  t  BMC, 

ASr  or   other   desigoaMd   faciUiy  (sec  72i.41U  and   thai   .s 

addressed  for  delivery  •UAinihe  iffvice  art*  a*  that  facility 

71 1  15  Bulk  Pareel  Poat  Rates.    The  rate  applicable  to  each  piece 

in  a  bulk  parcel  post  rate  mailirrj  is  the  single  piece  rire  (see 

Exhibits  ""ri  11-711  IJ)  or  destination   BMC  rate  (xe  fnhiiiit 

711  14)  for  that  tone  fm  m  item  equai  lo  the  average  weight  per 

piece  for  all  parcels  in  the  maifing  lo  thai  nine,  rounded  up  m  '^Te 

next  whole  pound. 

71 1 J  Bound  Printed  Matter  Rates 

71  lis  Bulk  Bound  Printed  Matter   Rates.     The  hulk  bound 

primed    matter   rates   apply   to   all   bound   pnnied    matter   and 

include  both  a  per-piece  and  perpound  charge. 

711  (Zoned  Rates 

711.61  General.     Zone-rated  fourth-class  mail  (eg.,  parcel  post 

and  bound  printed  matter)  must  be  mailed  at  the  post  office  from 

which  the  zone  rate  postage  was  computed,  except  as  provided  by 

711  02  and  711  ftJ 

71 1  62  Redirected  Mailinp 

7//  62/  Genera/  Conditions.     Mailers  who  present  larije  volumes 

of  lone-raied  fourth-class  mail  may  be  allowed  or  directed  to 

deposit  such  mailings  at  another  posial  facility  when  nroccssmgor 

logistic  reasons  make  such  an  aiternauve  desirable  fcir  the  Postal 

Service,  provided  both  the  original  post  office  of  mailing  and  the 

aiternauve  facility  to  which  the  mailing  is  redirected  use  the  same 

zone  chart  for  computing  zone-rated  postage   based  on  the  .^-digit 

prefix  of  their  ZIP  Codes. 

711  622  Kttomputation  of  Postag*.    Postage  must  be  recomputed 

on  pieces  in  mailings  redirected  to  a  postal  facility  thai  uses  a 

different  zone  chart  for  computing  zone  rated  postage 

711  62J  Local  Zont.    Eligibility  for  the  Uxal  zone  rate  is  described 

in    122-'' la.  Postage  for  pieces  m  redirected  mailings  that  were 

claimed  at   the   [ocal   zone   rates  must   be   recomputed  at   the 

applicable  zone  rate  for  the  post  office  to  which  the  mailing  was 

redirected.  Posiaee  may  also  be  recomputed  for  other  pieces  which 

were  ineligible  for  the  local  zone  rates  but  which  may  become 

eligible  at  the  post  office  to  which  the  mailing  was  redirected 

711624  Postat*  Paymtnt.      Lse  of  postage   meters  or   permit 

imprint  advance  deposit  accounts  for  redirected  mailings  must  be 

as  provided  by  144  and  145.  respectively 

711.63  Lie  of  BMC  Acceptance.    Mailers  may  present  zone-rated 

fourth-class  mail  (parcel   post  and  bound  printed  matter)  at  a 

BMC  for  acceptance  subject  to  the  following  conditions, 

a  Metered  postage  is  paid  by  a  wistage  meter  licensed  at  the 
BMC  parent  post  office  (see  Exhibit  22  -14),  except  as  provided  by 
144«and"ll.&2. 

b  Postage  paid  by  permit  imprint  is  through  an  advance 
deposit  account  at  the  BMC  parent  post  office  (see  Exhibit  722  44) 
or  another  post  office  in  the  BMC  service  area  as  provided  by 
711b2 

c.  The  BMC  accepts  the  mailing  based  on  an  approved  Form 
4410.  AmHonzauon  fur  BMC  Accepiance  Form  44i(j  is  completed 
and  submitted  by  the  entry  post  office 

d  Postage  for  the  mail  is  computed  (zoned)  from  the  BMC 
parent  post  office  3-digii  ZIP  Code  prefix. 

t  Mailings  not  presented  in  accordance  with  144.8. 711.62.  and 
'  1 1  &3a-d  cannot  be  presented  for  BMC  accepiance. 


712  Fees 


712  J  Destination  BMC  Rate  Mailing  Fee  The  fee  for  mailing  at 
the  destination  BMC  parcel  post  rates  is  i'5  and  must  be  paid  once 
each  12  month  period  at  each  facility  where  destination  BMC  rate 
mail  will  be  deposited 


7*2.4  PWkup  S«-»ic*  Fee.     A  fee  of  t4  50  mus«  b»  paid  by  ib« 
mailer  every  tinie  pickup  service  is  pro»Ktod.  re^rdlcss  o*  'h* 

quantify  picked  ap. 

720  Classiflejrtfon 


722  Parcel  Post  Rales 

722.2  Bulk  Parcel  Post 

722J1  General  Requirements. 

722^11  VtUm*.     Bulk  parcel  post  rates  apply  to  mailings  o(  » 

least  .^Jii  pieces  or  2  'KKJ  pounds  of  pieces. 

7Z2  J/2  £li(t*iiKy     Each  piece  in  a  bulk  percei  pos«  raie  roaiiittg 

must  be  of  ideni.cji  weight  but  need  not  be  of  identical  size  or 

content    VUiiing  of  nonidentical-weight  pieces  at  the  bulk  parcel 

r)i»i  rates  must  be  luinorued  by  the  rates  and  classificwion  center 

lerviog  the  po>t  cf'^e  o(  ma.ung  in  accordance  *iib  US  ",  145  M. 

or  145  iJ 

722JI3  £xcliaion     The  bulk  fburth-ctass  parcel  post  rates  are  not 

available  for  pteces  that  »<eigh  less  than  15  pounds  and  measure 

more  than  H4  inches  in  length  and  girth  combtned.  Such  pieces  do 

nof    count    toward    tha    5x1  piece   or    2.0(«i-pound    minimum 

vfTi  u  me 

•     •••••• 

722.4  De«m*lion  Bulk  Mail  Center  (DBMC)  Entry  Rate 

722.41  General 

722.411    Dtfmition.      For    purposes   of   this   section,    the    term 

"destination  bulk  mail  center  (DBMC)"  includes  all  bulk  mail 

centers  (BMCs);  auxiliary  service  fxilmes  (ASFs)  (see  Fxh.bii 

722  411)-  and  5-digit  post  offices,  subject  to  the  conditrons  m 

722.45.   ' 

722  412    Eligibility.      A    mailpiece    that    meets    the    applicable 

requirements  of  722.41  through  722  45  is  eligible  for  the  DBMC 

rate  when 

a.  it  is  part  of  a  single  mailing  of  5ii  or  more  pieces  all  of  which 
are  eligible  for  and  claimed  at  one  of  the  parcel  p<ist  rate  in 
Exhibiis711. 11-711. 14; 

b.  the  mailing  is  deposited  at  a  DBMC  as  defined  in  722.41 1: 

c.  it  is  addressed  for  delivery  within  the  entry  facility's  service 
area  (ZIP  Code  range)  as  described  in  Exhibit  722  41 1;  and 

d  all  pieces  are  sorted  to  5-digit  or  destination  BMC  sacks, 
pallets,  or  other  authorized  containers  in  compliance  with  the 
volume  or  other  preparation  reouirements  that  may  apply  Pieces 
eligible  for  the  DBMC  rate  under  '22  41  Id  must  be  prepared  m^ 
5-digit  containers  that  meet  the  applicable  requirements.  See 
722.42. 
722.413  Paymtnt  of  Postag*  and  Ftts 

a  Wf(>n)(is  The  correct  postage  for  mail  eligible  for  the 
DBMC  rate  must  be  affixed  to  each  piece  by  meter  stamps  or  paid 
through  an  advance  deposit  account  having  sufficient  funds  on 
deposit  at  the  time  of  mailing  An  authorized  mailing  svstem  as 
described  in  145,7,  145,8.  or  145  "i  must  be  used  for  permit  imprint 
mailings  of  nonideniical  weight  pieces  or  of  bedloaded  parcels 
presented  under  722,421  While  funds  intended  to  pay  postage 
through  an  advance  deposit  account  may  be  presented  with  the 
corresponding  mailing,  that  mailing  will  not  be  accepted  if  the 
resulting  balance  is  not  adequate  to  cover  the  applicable  total 
postage  as  verified  by  the  Postal  Service 

b  Place  of  Payment  The  mailer  must  have  a  meter  license  or 
permit  imprint  permit  at  the  DBMC  parent  post  office  (see 
Exhibit  722.44)  for  mailings  deposited  at  the  DBMC,  or  at  the 
5-digit  post  office  for  mailings  deposited  under '22  41  Id  Metered 
mailmay  be  deposited  at  other  than  the  licensing  post  office  only 
as  provided  by  144.8. 

c.  Agency.  For  acceptance  of  DBMC  entry  rate  mailings,  the 
BMC  may  not  act  as  agent  for  any  post  office  other  than  us  parent 
post  office  (see  Exhibit  722  44).  In  addition,  for  each  mailer 
depositing  DBMC  entry  rate  mail,  the  BMC  must  be  authorized  to 
act  as  agent  for  that  post  office  by  completion  and  approval  of 
Form  4410.  Authonzauon  for  BVfC  Acctpiance  Form  4411)  is 
completed  and  submitted  by  the  parent  post  office 

d.  Annual  Fee.  The  applicable  bulk  mailing  fees  must  be  paid 
for  the  current  12-month  period  at  the  parent  post  office  (or  post 
office  of  mailing  for  mailings  presented  under '22  41  Id) 

«  Centralized  Postage  Payment  iCPP)  Svnem.  Mailings  paid 
under  CPP  procedures  must  also  meet  the  applicable  CPP 
requirements. 
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Parcmi  t»o»  ft«tM-inMr-6MOASF  ZIP  CodM  Only,  MacMMbic  ParcaC 
No  Otoootmt.  No  Stireharga  


Waight 

Not  Ex(»eding  (poorxls) 


2  . 

3  .  . 

4  .  . 

5  .  . 

6  .. 

7  .  . 

8  .. 

9  .. 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  , 

19  . 

20  . 

21  . 
22 
23 
24 
2S 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 


ZOIIM 


Local 


2.12 

2.19 

2  25 

2.31 

2.38 

2.44 

2.50 

2.57 

2.63 

2.69 

2.76 

280 

2.85 

2.89 

2.93 

2.97 

3.01 

3.05 

3.08 

3.12 

3.15 

3.18 

3.22 

3.25 

3.28 

3.32 

3.35 

3.38 

3.41 

344 

347 

3.50 

3.53 

3.56 


T5T 


219 

2.29 

239 

2.49 

2.59 

2.68 

278 

2.88 

2.96 

3.08 

318 

3.25 

3.32 

3.38 

3.43 

348 

3.53 

3.58 

3.63 

368 

3.72 

377 

3.81 

385 

389 

393 

3.97 

4.01 

4.05 

409 

4.13 

4.17 

4.20 

4.24 


2.32 

249 

265 

2.81 

2.98 

3.14 

331 

3.47 

363 

3.80 

3.96 

4.08 

4.19 

428 

436 

444 

4.51 

459 

465 

4.72 

4.79 

485 

4.91 

4.97 

5.03 

509 

5.14 

5.20 

5.25 

530 

5.36 

5.41 

546 

5.51 


246 

270 

2.94 

3,17 

3,41 

3.65 

3.89 

4  12 

436 

460 

483 

499 

5.16 

5.27 

539 

549 

560 

5.69 

579 

5.88 

5.97 

6  05 

6.13 

621 

6.29 

6.36 

6.44 

6.51 

658 

665 

671 

678 

6.84 

6,91 


2,74 

312 

3.50 

3.88 

4.26 

464 

5  02 

5,40 

578 

6,16 

654 

6.79 

704 

723 

7  40 

756 

772 

7,87 

801 

8.15 

8.28 

8.40 

852 

864 

876 

8.87 

897 

908 

9.18 

9.28 

9.37 

947 

9.56 

965 


2.85 
354 

4,06 
458 
5  10 
562 
614 
667 
719 
7.71 
8.23 
8.57 
8.92 
917 
9  40 
962 
9  83 
10.03 
10.22 
10,40 
10.57 
1074 
10.90 
1105 
11,20 
11  35 
11.49 
11.63 

11  76 
11.89 
12.01 

12  14 
12.26 
12.37 


2  8S 
400 

4  35 

5  20 
633 
706 
7  78 
851 
924 
997 

1069 
11  17 
11  65 
11  99 
12.31 
12.61 
1290 
13  17 
1343 
13  68 

13  91 

14  14 
14  36 
14  57 
14  77 

14  97 

15  16 
15.34 
15  52 
15  69 
15  86 
1602 
1618 
1634 


2  85 

4  05 
460 

5  40 
855 
9  60 

1065 

11  70 

12  75 

13  75 

14  80 

15  85 
1690 
17  95 
1900 
1991 

20  38 
20.83 

21  26 

21  66 
2205 

22  43 
2278 

23  13 
23  46 

23  78 

24  09 
24  39 
24  68 

24  96 
2523 

25  50 
2575 
2601 


For  pieces  weighing  over  35  pounds,  see  Exhtot  71 1 .12. 


Exhibit  711.11,  Inter-BMC/ASF  Single-Wet*  Machinable  Parcel  Post  Rates 


/,  Plant-Venfied  Drop  Shipment.    See  784  and  785  for  additional 
information  about  plant-verified  drop  shipment. 
722414  Volum* 

a.  Minimum  DBMC  Volume.  Each  mailing  at  the  DBMC  rate 
must  contain  at  least  50  addressed  pieces  that  are  eligible  for  and 
claimed  at  one  of  the  parcel  post  rates  in  Exhibits  7 11. 11-7 11. 14. 

b.  Maximum  Volume.  Except  as  provided  by  722.414c.  the 
same  mailer  may  not  present  for  verification  and  accepunce  more 
than  4  DBMC  rale  mailings  at  the  same  destination  postal  tacilit^r 
(or  another  actina  as  its  agent)  in  any  24-hour  period.  This  limit 
may  be  waived  if  local  conditions  permit;  mailers  may  ask  for 
sucn  a  waiver  when  scheduling  cleposit  of  the  mailings  (see 
722.432b).  There  is  no  maximum  for  plant-verified  drop 
shipments. 

c.  Exception.  The  retjuirementsof  722.414bdo  not  apply  if  the 
mailer  is  not  an  authorized  plant  load  or  plant-verified  drop 
shipment  mailer  and  if  the  destination  facility  is  the  post  office 
serving  the  place  where  the  mailpieces  were  prepared  for  mailing, 
and  at  which  the  DBMC  mailing  must  be  deposited. 

722.4/5  Plant-Loaded  Mailings.    Plant-loaded  mailings  (see  154) 
are  not  eligible  for  the  DBMC  rate. 
722.42  Preparation 

722421  Btdloadtd  Parcels.  Mailers  may  present  bedloaded 
parcels  if  the  quantity  for  the  same  DBMC  facility  as  part  of  the 
same  mailing  represents  1/4  or  more  of  a  single  40-foot  or 
equivalent  vehicle(s)  and,  if  applicable,  mail  for  different 
destinations  is  separated  by  a  barrier  that  prevents  mixing  of  the 
mailings'  contents.  The  mailer  is  responsible  for  vehicle 
unloading,  although  postal  personnel  may  assist  in  removing 
palletiiea  parcels  (where  necessary)  if  equipment  is  available. 
Posuge  for  bedloaded  mailings  must  be  paid  as  described  in 
722.413.  Documentation  must  be  presented  as  required  by  722.433. 

722.422  Containers 

a.  General.  Mailers  whose  shipments  do  not  meet  the 
requirements  for  bedloading  in  722.421  must  prepare  the  parcels 
in  one  of  the  methods  described  in  722.'»22b-d. 

6.  Machinable  Parcels.  Machinable  parcels  for  which  the 
DBMC  rate  is  claimed  must  be  placed  in  sacks  unless  use  of  pallets 
or  other  containers  has  been  authorized  in  advance.  Sacks  must  be 


prepared  as  required  by  767.3;  pallets  and  equivalent  containers 
must  be  prepared  as  required  by  767.62. 

c.  Sonmachinable  Parcels.  Nonmachinable  parcels  weighing 
less  than  35  pounds  each  for  which  the  DBMC  rate  is  claimed 
must  be  placed  in  sacks  prepared  as  required  by  '67.22. 
Nonmachinable  parcels  weigning  35  pounds  or  more  must  be 
transported  as  outside  pieces  (i.e.,  not  sacked)  unless  the  use  of 
pallets  has  been  authorized  in  advance. 

d.  BMC  Containers.  Mailers  may  use  BMC  overthe-road 
containers  instead  of  sacks  for  DBMC  eniry  rate  mailings  if 
authorized  by  the  BMC  manager,  and  only  for  iransporiaiion  of 
machinable  parcels. 

722423  Separation 

a.  By  Zone.  Separation  by  rone  is  required  only  for  permit 
imprint  mailings  of  identicai'-weight  pieces  that  are  not  mailed 
using  a  postage  payment  system  established  under  145.7,  145.8.  or 
145.9. 

b.  From  Other  Mailings  Each  DBMC  rate  mailing  must  be 
separated  from  other  mailings  when  presented  for  accepiance. 
The  DBMC  rate  mail  for  one  desiinaiion  postal  facility  must  be 
separated  from  mailings  for  other  facilities  and  any  freight  on  the 
same  vehicle. 

722.43  Mailing 

722431  Verification  and  Acceptance  tifDBMC  Rau  Mailings 

a.  General.  DBMC  rate  mailines  must  be  presented  to  postal 
personnel  ai  the  origin  mailer's  plant  (e.g.,  the  oriein  detached 
mail  unit  (DMU))  as  provided  by  784  or  at  the  DBMC  bulk  mail 
acceptance  unit,  as  provided  below.  Mailers  must  adhere  to  the 
scheduling  requirements  in  722.432  for  DBMC  rate  mailings. 

b.  At  Ongin  DMU.  Destination  rate  mailinp  may  be  verified 
and  paid  at  the  mailers  plant,  transported  at  the  mailer  s  expense, 
and  deposited  for  Kceptance  as  mail  by  the  Postal  Service  at  the 
DBMC  facility  as  a  plant-verified  drop  shipment  (see  784) 
Plant-loaded  mailings  transported  on  posial  transponation  are  not 
eligible  for  destination  rates. 

c.  At  Destination  BMAU.  Destination  rate  mailings  mav  be 
accepted  at  the  DBMC  bulk  mail  accepiance  unit  (BMAU)  if  the 
BMC  is  authorized  to  act  as  agent  for  the  parent  post  office  (see 
Exhibit  722.44)  where  the  mailer's  account  or  license  is  held. 
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Surcharge  Included  


Not  Exceediog  (poondsi 


2  .. 

3  .. 

4  .. 
8  .. 
8  .. 

7  .. 

8  .. 

9  .. 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 
18  . 

17  . 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 
28  . 
28  . 

27  . 

28  . 

29  . 

30  . 

31  , 

32  . 
33 
34 
38 
38 
37 
38 
38 
40 
41 
42 
43 


49  . 
48. 

47  . 

a . 

49  . 

so . 

91  . 

52  . 

53  . 

54  . 

ss  . 

58  . 

57  . 
58 

59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Zones 


Local 


3  62 
3  69 
3  75 
381 

3  38 
394 
400 
4.07 
4.13 
419 
4.26 
430 
435 

4  39 
443 
4  47 
4.51 
4.55 
458 
4.62 
4.65 
4.68 
4.72 
4.75 
4.78 
482 
4,85 
4.88 
4.91 
4.94 
4.97 
5.00 
5-03 
5.06 
909 
5  12 
9  tS 
5  18 
521 
5  24 
5J27 
5  29 
5.32 
535 
5.38 
5,41 
5.43 
5  46 
549 
5  52 
S54 
557 
5  60 
5  62 
5.65 
5.66 
5.70 
5  73 
576 
5,78 
5.81 
5. 84 
586 
5  39 
5  92 
5»4 
597 
599 
6.02 


TTT 


3  69 

3  79 
389 
399 

4  09 
4  18 
4  28 
4  38 
4  48 
4  58 
468 
4  75 
482 
4  88 
4  93 

4  98 
5.03 
5.08 
513 
518 

5  22 
5.27 
531 
5  35 
5  39 
543 
5.47 
V51 
5  55 
5.59 
5.63 
5.67 
5.70 
5.74 
578 
581 
585 
5.88 
592 

5  95 
5.98 
602 
6.05 
6.08 
6.12 
6.15 
8.18 
S-22 
625 
628 
631 
634 
637 

6  41 
6.44 
a.47 
6.50 
6  53 
656 
6  59 
6  62 
86S 
668 
6,71 
674 
6.77 
680 
8.83 
6.86 


3  82 

3  99 

4  15 
4  31 
4  48 
464 
481 

4  97 

5  13 
5  30 
5  46 
5  58 
5  69 
5  73 

5  36 
594 
601 
6.09 
615 
&22 
629 
635 
641 
547 
653 
659 
564 
570 
675 
680 
683 
691 

6  96 
701 
709 

7  10 
7  15 
7  ^9 
7  24 
7  28 
733 
7  37 
742 
7  46 
7.50 
754 
7  59 
763 
767 
7  71 
7  75 
7  79 
7  83 
7  87 
791 
794 

7  38 

8  02 
806 
8,09 
8  13 
8.17 

821 
8  24 
828 
8.31 
8  35 
839 
8  42 


3  96 

4  20 
4  44 
4  67 

4  91 

5  15 
5  39 
5  52 

5  86 

6  ID 
6  33 
6  49 
6  66 
6  ^' 

6  39 
699 

7  10 
7  19 
7  29 
7  33 
7  4' 
7  55 
753 
7  ""l 
7  -3 
7  86 

7  94 
801 

8  03 
8  15 
821 
8  23 
8  34 
841 
847 
8  53 
8  59 

as6 

8  70 

8  76 
8.82 
887 
633 
898 

9  03 
9.08 
9.14 
919 
9  24 

9  29 
934 
939 
943 
948 
9.53 
9.58 
962 
9  6' 
9  71 
9  76 
980 
9  85 
9  89 
994 
998 

10.02 
1007 

10  11 
10.15 


4  2i 

4  62 

5  00 
5  38 

5  -5 

6  '4 
6  52 

6  90 

7  23 

7  66 
8 '34 

8  29 
8  54 
8  '3 

8  90 

9  06 
9  22 
937 
951 
9  65 
9  -3 
990 

10  02 
10  14 
10  26 
10  3' 
104' 
10  58 

10  63 

10  ^a 

10  8"' 

10  97 

11  06 

11  15 

ir  2* 
11  32 
if  «' 
n  49 
11  57 
11  65 
11  73 
11  ai 

11  38 
n  96 
1203 
12.10 
12.17 

12  24 
1231 
12  38 
1245 
12  51 
1256 

12  65 
12,71 
12,77 
12.84 
12.90 
1296 

13  02 
1308 
13  14 
132c 
1326 
1131 
13.37 
1343 
1348 
1354 


6 


4  35 

5  04 

5  55 

6  08 

6  60 

7  12 
754 

8  17 

8  69 

9  21 
973 

10  07 
10  42 
10  67 

10  90 

11  12 
11  33 
11  53 
11  '2 

11  90 

12  07 
12  24 
12  40 
12  55 
12  70 
12  85 

12  99 

13  13 
13  26 
13  39 
1351 
1354 

13  78 
1337 
1399 

14  10 
14  21 

14  31 
14  42 
14  52 
1462 
14  72 
14  82 

14  91 
1501 
1510 

15  19 
15.28 
15.37 
1545 
15.S4 
15.52 
15.71 
15.79 
1587 
1695 
1603 
16.11 
1618 
1626 
1633 
1641 

16  48 
1655 
1663 
1670 
16  77 
16.84 
16.91 


4  35 

5  50 

5  85 

6  70 

7  83 
856 
9  23 

10  01 

10  74 

11  47 

12  19 

12  67 

13  15 
1349 

13  81 

14  11 
14  40 
14  67 

14  93 

15  13 

1541 
1564 

15  86 
1607 

16  27 

16  47 
1663 
1684 

17  02 
17  19 
17  36 
17  52 
17  63 

17  84 
17.99 

18  14 
1829 
18.43 
18.57 
18  70 
1883 

18  97 

19  09 
19  22 

19  34 
1946 
1958 
1970 
^9A2 
1993 
20.04 

2ai5 

20  26 
2a  36 

2047 
20.57 
20.68 
20.78 
20.88 

20  97 
21.07 
21.17 

21  26 
21  36 
21.45 
21.54 
21.63 
21  72 
21.81 


4  35 
555 
610 
690 
10.05 

11  10 

12  15 

13  20 

14  25 
1525 
1630 
17  35 
18.40 
1945 

20  50 

21  41 

21  83 

22  33 

22  76 

23  13 
2355 

23  93 

24  23 
24  63 

24  96 

25  23 

25  59 
2589 
26.13 

26  43 

26  73 

27  00 
27  25 
27  51 
27  75 

27  99 

28  22 
2845 
2867 
28.89 
29.10 
2931 
29.51 

29  71 
2991 
3O10 

30  29 
30.47 

30  65 
30.83 
31.01 
31.18 
31.35 
31.52 

31  68 
3184 
32.00 
32.16 
32.31 
32.47 
32.62 
32.77 
3291 
33  06 
33.20 
33.34 
33.48 
33.62 
33.75 


ExMbit  711.12.  Inter-BMC/ASF  Smgte-Piece  NonmartiiwWe  Parcel  Post  Rates 


Mailings    prevnted    un*er   722.4114   may   be   acc«i7«ed   at   th« 
destination  S-digit  facility. 

d  Accepunce  by  Anotker  FacHky.  Another  postal  bciliiy  rnay 
act  as  aani  for  the  rfesttrvatvon  5-<JigM  facility  for  mailinp 
presented  under  722.41ld  if  written  auihoriiation  is  provided  hy 
the  destination  post  office  sad  procedures  (similar  to  those  for 
BMC  acceptance)  are  impleaicawd  and  niainuined  to  ensure  that 
all  postage  for  permit  mprnit  mailings  a  colkccted.  The  tnatier 
must  funher  transport  the  sfcipramt  for  deposit  and  acceptance  at 
ine  destination  5-digit  facility.  The   DBMC  rate   must  not  be 


ed  for  mailings  that  are  not  trans^Srted  by  t^ 
>(t  and  acceptance  at  a  DSMC  as  defined  rn  722,4 


the  tnailer  for 
11. 


allowed 

dep<«(t  and  accepta 

e  Sfcttruy  If  a  UHMC  rale  mailing  is  not  accepted  as  mail  by 
the  Postal  Service  ai  in«  time  of  venCcatioa.  but  instead  will  be 
irsnspnried  to  desimation  on  tbe  tasiler's  »etucle.  the  accepting 
Bost  olfice  must  ensure  that  the  mail  is  secured  in  such  a  manner, 
and  xxompanied  ^v  ap^roprtatc  documeaiation.  as  to  allow 
confirmanon  that  ne  mailing  as  verified,  accepted,  and  puti  for 
has  not  been  altered  m  any  way  when  deposited  at  the  destination 
postal  faciiitv  Pmiai  facilities  will  use  USPS  ball  seals,  USPS 
locks,  or  other  postal  security  devices  that  prevent  access  to  the 
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AK  Paro«l»,  OtscooMAIiMdylnekiaM 

W«t«M 

Not  Exceeding  tpoondsl 

Zonw                                   1 

Uieii 

143 

a 

4 

5 

2. 

1.85 

102 

2.05 

218 

2.47 

3   

1.92 

2112 

2.22 

2.43 

245 

4 

1JB 

2.12 

2.38 

2j67 

3.23 

S   

^04 

2.22 

254 

2:80 

341 

e     ... 

2.11 

232 

2.71 

3.14 

3.M 

7 

2.17 

2.41 

247 

338 

4J7 

8 

2.23 

251 

3.04 

3JB2 

4.75 

9.      ... 

2JX 

281 

3.2C 

3.8S 

513 

10 

2.3E 

2.71 

3J6 

4J09 

541 

11 . 

2.42 

281 

3.53 

433 

5.88 

12 

ZAB 

2J1 

38S 

4.56 

8.27 

13 

2.53 

2.98 

381 

4.72 

6.52 

14 

258 

3.05 

382 

449 

6.77 

1$    .     ..    . 

2£2 

311 

4.01 

5JM 

8.98 

16.    .      .. 

2:66 

316 

*joa 

512 

7.13 

17 

2.70 

3.21 

4.17 

5^ 

7.29 

18    .         . 

2.74 

3  26 

424 

533 

7.45 

19.  .      .    . 

2.78 

331 

432 

5.42 

740 

20 

2.81 

3.36 

4JS 

5  52 

7.74 

21 

2.65 

341 

4.45 

541 

748 

22 

28B 

345 

452 

570 

601 

23 .      ... 

2£1 

3.50 

458 

578 

8.13 

24 

2.05 

3S4 

464 

546 

8.25 

25    

2.9B 

358 

470 

544 

837 

2S    

3.01 

3.62 

476 

642 

649 

27       ... 

3X36 

3.66 

4  82 

609 

8.60 

28    

3M 

3.70 

487 

617 

6.70 

29 

3.11 

374 

493 

6.24 

841 

30      

3.14 

3.78 

4.96 

631 

8.91 

31       .    .. 

3.17 

3.82 

5.03 

638 

9.01 

32      

3.20 

3.66 

5.09 

644 

9.10 

33      .      .  . 

3.23 

3.90 

514 

651 

8.20 

34 

3.26 

3.93 

519 

6.57 

9.29 

35 .    .      . 

3.29 

3.97 

5.24 

6.64 

9.38 

36. 

3.32 

401 

5.28 

670 

9.47 

37.       .     . 

3.35 

4.04 

533 

676 

9  55 

38 

3.38 

Ajoa 

5.38 

6  62 

964 

39 

341 

411 

5.42 

648 

9.72 

40    .     ... 

344 

4.15 

5.47 

693 

980 

41 

347 

4.18 

551 

659 

948 

42  .  .     ... 

3.50 

4.21 

5.56 

7.05 

956 

43 

3  52 

425 

5.60 

7,10 

10.04 

44 

3.55 

4.28 

5.65 

716 

10  11 

45..     

3.58 

431 

5S9 

7.21 

10.19 

46 

3£1 

435 

573 

726 

10.26 

47 

3.64 

4J8 

5.77 

7.31 

1033 

48    .  .    .. 

^M 

441 

582 

737 

10.40 

49 

369 

4.45 

586 

7  42 

1047 

80 

3.72 

448 

590 

7.47 

10.54 

51 

3.75 

4.51 

5  04 

7.52 

ia6i 

se 

3.77 

454 

598 

7.57 

1068 

S3 

3.80 

4.57 

8.02 

762 

1074 

84 

3.83 

4.60 

6.06 

766 

1041 

55 

3.85 

4«4 

610 

771 

1046 

56 

388 

4.67 

6.14 

7.78 

ia94 

57 

351 

4.70 

6.17 

7.81 

1140 

58.    

393 

473 

6.21 

7.85 

1147 

58 

396 

476 

625 

790 

11.13 

80 

399 

4  79 

629 

7.94 

11,19 

61    

4.01 

482 

6.32 

799 

11.25 

82 

4.04 

4^5 

636 

849 

11  31 

63   

4.07 

4.S8 

640 

806 

11  37 

8« 

4.09 

451 

644 

812 

11  43 

85 

4.12 

454 

6.47 

617 

1148 

88 

4.15 

457 

6.51 

8.21 

11.54 

87 

4.17 

5.00 

654 

625 

1140 

88.    

4^0 

5.03 

6.58 

8.30 

11.66 

«l 

422 

5.06 

6.62 

8.3* 

11.71 

n 

425 

509 

665 

8.38 

11.77 

Exhibit  TlLli,  Intra-BMC/AST  Si«#*-Piect  Parcel  Post  Bates 


man  by  other  ihan  authonred  posial  employees.  Vehicles  that 
make  en  route  stops  at  postal  faciliiies  must  bit  resealed  afier  the 
corresponding  mail  is  remtjved 

722.432  Dtpostt  of  Mail 

a.  General  Requiremim.  Each  OBMC  rate  msjlina  mu«  be 
deposited  at  the  time  and  location  speciiied  bj/  liie  desuaaiioa 
facility  postmaster  or  designee,  or  by  (he  divisMta  inanagcr, 
logistics  and  distribution  (see  722.432b).  is  spplicaMe. 


b.  Sckeduied  Deposit  Except  as  provided  It*  '22  432d.  marers 
must  schedule  deposit  ol  desunaiioo  mie  mailings  at  ieasi  24 
boun  in   advance   by  contsctiag  iht   manager,   lognncs  arwl 

distribution,  or  designee,  at  the  field  di^Mon  office  in  who* 
service  area  the  destituuon  facility  is  kicaicd.  Mailers  injst 
compiT  with  thexheduted  deposit  time,  which  will  be  the  earliest 
powtbfc  date.  Destination  Csrililies  ma^  defer  acceptance  or 
deposit  ttf  BiHcbeduled  or  omiraety  mailings.  Standing  appoini- 
TTtetiw  fer  renewable  6-month  periods  may  be  retjuesied  by 
written  application  to  the  manager,  logistics  and  disiribution.  at 
the  field  tJivision  office  in  whose  service  area  the  desunaiion 
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^MilMilon  Paoilly  Zip  CodM  Ofiiy 

Al  ParoM,  MMount  Alraady  metudwl 

^rViynv 

2onM                      1 

NotExoMding 

ZonM 

Not  tmttd^K 

(pOUMfc) 

i«a 

3 

4 

8 

(pounds) 

1*2 

3 

4 

8 

2 

1.74 

186 

1.97 

2.22 

36 

372 

480 

6.00 

8.45 

3 

1.84 

2.01 

2.18 

256 

37 

374 

489 

8.05 

8.53 

4 

183 

2,15 

2.40 

2.89 

38 

378 

490 

6.11 

8.61 

s 

2.02 

2.30 

2.60 

323 

39 

381 

493 

6.16 

868 

6 

2.12 

2.45 

2.81 

357 

*0 

385 

498 

6.21 

8.75 

7 

2.20 

2.59 

3.02 

3.90 

41 

388 

5.02 

6.26 

8.83 

8 

2.29 

2.75 

3.24 

424 

42 

391 

5.07 

632 

8.90 

9 

2.39 

2.89 

3.44 

457 

43 

395 

5.10 

636 

8.97 

10 

2.48 

3.04 

3.65 

491 

44 

398 

515 

6.42 

9.04 

11 

2.57 

3.19 

3.86 

5.25 

45 

4  01 

519 

646 

V\ 

12 

2.67 

3.33 

406 

558 

46 

404 

523 

6.51 

9.17 

13 

2.73 

3.44 

421 

5.80 

47 

407 

526 

656 

9.24 

14 

2.80 

3.54 

436 

6.03 

48 

410 

531 

6.61 

9.30 

15 

2.85 

3.62 

446 

6.20 

49 

4  14 

535 

6.66 

937 

16 

2.90 

3.70 

456 

6.35 

50 

4  17 

539 

6.71 

9.43 

17 

2.95 

3.77 

465 

649 

51 

420 

542 

6  75 

9.49 

18 

3.00 

3.84 

475 

663 

52 

4  23 

546 

680 

9.56 

19 

3.04 

3.91 

483 

6.77 

53 

426 

550 

685 

961 

20 

309 

396 

4.92 

689 

54 

4  29 

554 

688 

9.68 

21 

3.14 

403 

5.00 

702 

55 

433 

558 

693 

974 

22 

3.18 

409 

5.09 

7  14 

56 

436 

561 

6.98 

980 

23 

3.23 

4.15 

5.16 

724 

57 

439 

564 

702 

985 

24 

326 

420 

5.23 

7  35 

58 

441 

568 

706 

992 

29 

3.30 

426 

530 

746 

59 

444 

572 

7  11 

997 

26 

3.34 

432 

5.37 

7  57 

60 

4  47 

576 

7  14 

10.03 

27 

338 

437 

544 

7  67 

61 

450 

579 

7.19 

10.08 

28 

342 

442 

551 

776 

62 

453 

582 

723 

10.14 

29 

345 

4.47 

5.57 

736 

63 

456 

586 

7.27 

10.19 

30 

3.49 

452 

564 

795 

64 

459 

590 

731 

10.25 

31 

3.53 

4.57 

570 

8.04 

65 

4  62 

5  93 

736 

10.31 

32 

357 

462 

5.76 

812 

66 

4  65 

5  97 

7  40 

10.35 

33 

361 

467 

582 

821 

67 

468 

600 

743 

10.41 

34 

3.64 

472 

5S8 

829 

66 

4  71 

6.03 

7  48 

10.46 

3S 

3.68 

4.77 

594 

8.37 

69 

4  74 

6  07 

752 

10.51 

70 

4  77 

610 

755 

1056 

Exhibit  711.14.  Destination  BMC  ASF  Built  Parcel  Post  Rates 


bciliiy  '«  kxraied.  Mailert  who  request  standing  appoiniments 
must  present  comparable  mailingj  (in  terms  of  product  and 
volume)  on  a  consistent  frequency  of  no  less  than  once  each 
month. 

c.  /Kddidonal  Information.  Additional  information  about 
Kheduling  and  unloading  requirements  mav  lie  obuined  from  the 
manager,  logistics  and  distribution,  or  designee,  at  the  Held 
division  ofTicr  in  whose  service  area  the  destination  facility  is 
located. 

d.  PtnshabU  Commoduus.  Mailings  of  perishable 
commodities  are  exempt  from  the  scheduling  requirements  of 
722.432b. 

t  Eutpaon.  The  requirements  of  722.432  do  not  apply  if  the 
mailer  is  neither  an  authorized  plant-load  nor  plani-veritied  drop 
shipment  ouiler,  and  if  the  destination  postal  facility  isiheS-digii 
facility  (see  722.4S)  serving  the  place  where  the  mailpieces  were 
produced  and  is  the  destination  facility  at  which  the  DBMC 
mailing  must  be  deposited  under  722.45. 

722^33  DonmtnuuhH. 

t.  Posutt  Affiud.  No  documentation  other  than  a  mailing 
sutement  is  required  when  the  correct  posuge  is  affixed  to  each 
piece. 

b.  Ptrmu  Imprint.  Documentation  required  by  a  posuge 
payment  system  esublishcd  under  145.7.  145.8.  or  1459  will 
satisfy  the  requirements  of  722.433.  and  no  additional  documenta- 
tion, other  tnan  a  mailing  sutement.  is  required.  Mailing  of 
identical  weight  pieces  do  not  require  documentation  (other  than 
the  mailing  sutement)  if  the  pieces  are  separated  by  zone. 

c.  PlantVtnfied  Drop  Slupmtna.  Sec  405  24  for  additional 
documenution  requirements  that  apply  to  plant-veriTied  drop 
shipments. 

722.44  Re^iremcnu  Reiatc4 1«  BMC  Acccpunce 

TiZMI    GfHtrai      Mailings   at    any    zoned    fourth-class    rate 

(including  DBMC  entry  rate)  may  be  accepted  by  the  DBMC  only 

as  provided  by  7 1 1.62  and  7 1 1 .63. 

722.442    AarAorizorion.       Prior    to    mailing    at    the    DBMC. 

authorization  must  be  provided  to  the  DBMC  to  act  as  acceptance 

agent  for  the  entry  post  office  (i.c..  for  the  post  office  where  the 

meter  license,  precanceled  stamp  permit,  or  permit  imprint 

authorization  is  neld)  by  completion  and  approval  of  Form  4410, 

Authonzaaon  for  B^C  Acctpuuut.  Form  4410  is  completed  and 

submitted  by  the  entry  post  office.  Mailings  cannot  be  entered  at  a 


DBMC  (*hei.her  the  DBMC  rate  is  claimed  or  not)  without  this 
auihoruii;ior.  Form  4410  is  not  required  for  plant-verified  drop 
shipments 

722.45  Acceptance  at  Flve-Digil  Facilitiee.  A  mailing  that  is 
otherwise  eligible  for  the  DBMC  rate  may  be  deposited  and 
accepted  at  a  5-digit  facility  rather  than  at  the  serving  DBMC 
provided  all  pieces  in  the  mailing  are  for  that  facility's  service 
area,  and  are  presented  in  5-digit  sacks,  pallets,  or  other 
authorized  containers.  For  purposes  of  this  section,  a  "Sdigit 
facility"  means  the  postal  tacility  to  which  the  servine  BMC 
distributes  parcels  for  that  5-digit  destination.  For  additional 
information  concernine  a  specific  5-digit  facility,  mailers  must 
contact  the  manager,  logistics  and  distribution,  for  the  field 
division  in  which  ihe  facility  is  located. 

722J  Pickup  Service 

72231  General.  Pickup  service  for  parcel  post  is  available  at 
designated  postal  facilities,  subject  lo  the  conditions  m  this 
section. 

72232  Fee 

722.52/  Gtntral  Ttrms.  The  fee  prescribed  in  712.4  must  be  paid 
by  the  mailer  every  time  pickup  service  is  provided,  regardless  of 
the  number  of  pieces  picked  up.  Only  one  fee  will  be  charged  if 
Express  Mail  or  Priority  Mail  is  also  picked  up  at  the  same  time. 
No  fee  will  be  charged  when  Express  Mail,  Priority  Mail,  or  parcel 
post  IS  picked  up  during  a  delivery  stop  or  during  a  scheduled  stop 
made  to  collect  other  mail  not  subject  to  a  pickup  fee. 
722 J22  Method  of  Paymtnt.  The  fee  must  be  paid  by  meter, 
precanceled.  or  adhesive  stamps  affixed  to  Form  5541,  or  by  check 
payable  to  the  postmaster  of  the  serving  post  office. 

72233  Poetagc.  The  mailer  must  affix  the  full  required  postage 
to  each  piece  mailed  using  pickup  service.  Use  of  precanceled  and 
meter  stamps  must  be  as  provided  by  143  and  144.  respectively. 
Pieces  paid  by  permit  imprint,  claimed  at  a  bulk  or  presorted  rate, 
or  claimed  at  the  DBMC  rate  cannot  be  mailed  using  pickup 
service 

72234  Other  Mail.  As  a  service  to  the  mailer,  the  Postal  Service 
will  concurrently  collect  incidental  amounts  of  other  fully 
prepaid,  postage  affixed,  full-rate  mail  when  picking  up  mail  for 
which  pickup  service  is  provided  (Express  Mail.  Priority  Mail,  and 
parcel  post).  Presorted,  bulk,  or  reduced  rate  mail,  any  other 
fourth-class  mail,  and  any  mail  paid  by  permit  imprint  must  be 
deposited  ai  :ne  serving  postal  facility. 
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R«» 

2<MM                                                  1 

lAcai 

1  82 

3 

4 

5 

6 

7 

8 

Per  Piocfl 

Rate 
(Dolars) 

Per  Poond 

Rate 
(Dolars) 

088 
0.020 

1.18 
0.042 

1.18 

0X384 

1.18 
0.103 

118 
0162 

1.18 

0.223 

1.18 
0298 

1  18 
6J61 

A.  Bound  PiMad  Mattv  Slngto-PlMa  Rate  (Oonan) 

Weight 

Not  Exeeedng 
(PoiavJa) 


LOCd 


1  A2 


IS-  , 

2jO 

23. 

30 

3.5. 

4X). 

43 

5fl. 

6.0 

70. 

8.0 

9X). 

lao 


093 

0.94 
0.96 
098 
099 

1.01 
1.02 
1.04 
1.07 
1.10 
1.14 
1.17 
1.20 


1.27 
1.30 
1.33 
1.35 
1.38 
1.41 
1.44 
1.47 
153 
1  59 
164 
1.70 
1.76 


1.30 
134 
1.38 
142 

1«« 

1.50 
1.54 
1.56 
166 
1,74 
182 
1.90 
1^ 


1.36 
1.42 

1.48 
1.S4 
1.60 
1  66 
1.72 
1.78 
1.69 
iOI 

zn 

2.25 

Z37 


1.45 
1.53 
1  62 
1  71 
1.80 
1.89 
1.98 
2,07 
2.24 
242 
2.60 
2.77 
2.95 


1  54 
1.68 
178 
190 
2.02 
2.14 
2.26 
23B 
2.61 
285 
3.09 
3J3 
3.57 


1.65 
1J1 
1.97 
212 
2.28 
2.44 
a  59 
Z75 
3.06 
3.38 
3.69 
4.01 
4.32 


1.75 
1.93 
2,12 
2,31 

2,50 
2.69 
2.88 

307 
344 
382 
420 

4.57 
4.95 


B.  Bound  Prliitad  Mattar  S>ngt»-Plac*  MM  (Dollars) 

(Represemabve  ComptjtKJ  Postage  Amoont  •  Pieces  with  Postage  Afftxed) 


Exhibit  711.22,  SiRgl*-Ptacc  Boand  Printed  Matter  Rates 


Rate 

Zona                                      1 

Local 

182 

3 

4 

5 

6           7 

8 

Per  Pwcfl 

-  Basic 

-  Car  Rte 

0.440 
0.385 

0.590 
0.535 

0.590 
0.535 

0380 

0.535 

03B0 

0.590    0390 

0.535     0535 

0.590 

0.535 

a535 

Per  Pound 

0.020 

0.042 

0064 

0.103 

0.162 

a223    0.298 

a36i 

Exhibit  71L23,  Bulk  Band  Prtmed  MatUr 


722.55  Scheduled  Pickup  Service 

72235/  Whtn  Available.  Scheduled  pickup  service  may  be 
requested  during  the  regular  business  hours  of  the  serving  posul 
facility.  Scheduled  pickup  service  will  begin  the  next  day  when 
service  is  available  and  continue  until  canceled  by  the  mailer. 

722.552  Where  Afailable.  Scheduled  pickup  service  is  available  at 
post  offices  with  city  delivery  service  (see  Publication  65,  National 
Five-Digu  ZIP  Code  and  Post  Office  Directory),  and  it  other  post 
offices  where  the  mailer's  address  is  along  the  route  of  travel  of  a 
ruril  or  highway  contract  route. 

722.553  Seryiet  Agrtememt.  Mailers  who  desire  scheduled  pickup 
service  must  enter  into  a  service  agreement  with  the  Postal 
Service,  specifying  the  time,  place,  day  or  date,  and  frequency  of 
service,  and  the  approximate  volume  per  pickup,  (Form  5631, 
Express  Mail  Service  Agreement,  may  be  adapted  for  this  use.) 
Mailers  will  be  charged  the  pickup  fee  for  a  scheduled  pickup 
regardless  of  volume  collected. 

722354  Canetllation  and  Changes  in  Volume.  The  mailer  must 
notify  the  serving  post  office  no  less  than  24  hours  in  advance  at 
the  scheduled  pickup  if  the  pickup  is  not  needed  (canceled)  or  if 
the  volume  of  mail  to  be  picked  up  exceeds  the  amount  specified 
in  the  service  agreement  by  more  than  20%.  Mailers  will  not  be 
charged  the  pickup  fee  bv  a  scheduled  pickup  i^at  is  canceied  as 
required  (i.e.,  at  least  24  liours  prior  to  the  scheduled  pickup). 
Mailers  who  do  not  notify  the  serving  post  office  of  exeptioaai 
volume  will  be  charged  the  pickup  fee  for  each  additional  trip 
required. 

722355  Volume.  There  are  no  minitnuoi  or  maxtmuai 
limitations  on  the  amount  of  volume  that  can  be  mailed  using 
pickup  service.  However,  the  Posul  Service  reserves  the  rieht  to 
defer  pickup  or  to  make  multiple  pickups  at  no  additional  cnarae 
to  the  mailer  when  the  volume  to  be  picked  up  exceeds  available 
vehicle  capacity,  and  to  initiate  action  to  establish  plant-load 
service  where  warranted  based  on  maiter  volume. 


722.556  Changes  in  Service 

a  By  the  Maiitr.  Scheduled  pickup  ser'-.ce  che  service 
agreement)  may  be  changed  by  the  mailer  effective  5  business  days 
from  the  receipt  of  the  mailer's  written  notice  to  the  serving 
postal  facility. 

b.  By  the  Postal  Service.  Scheduled  pickup  service  (the  service 
agreement)  may  be  changed  by  the  Posul  Service  effective  5  days 
from  the  mailer's  receipt  of  wrinen  notice  from  the  serving  po^i 
office.  The  mailer  may  appeal  this  notice  as  pro\ided  by  133,  but 
must  pay  all  picitup  fees  cnargeable  durmg  the  appeal  period. 

c  Disrupaoiu  in  Service.  The  Postal  Service  may  suspend 
scheduled  indtup  service  when  weaiher  or  road  coadiiions. 
facility  emergencies  at  mailer  or  postal  premises,  unforeseen 
personnel  or  vehicle  shortages,  or  other  exceptional  siiuatioos 
make  it  impossible  or  unsafe  to  provide  pickup  service. 

722357  rcrmination  ofStmiei 

a.  By  the  Mailer  Scheduled  pickup  service  will  be  terminated 
within  24  hours  of  receipt  a(  tne  mailer's  wntten  notke  to  the 
serving  posul  facility.  The  mailer  wilt  be  liable  for  fees  for  pukup 
service  provided  prior  to  termination  of  service. 

b.  By  the  PosttU  Servue  The  Postal  Service  may  terminate 
pickup  serrice  effective  24  hours  from  the  mailers  recwpt  of 
vritteo  nobct  from  the  serving  post  office.  Termioation  must  be 
bned  on  the  maikr's  failure  to  pay  posuge  and  fees  or  to  meet  the 
requirements  that  apply  to  pickup  service  or  mailing  at  parcel 
post  rajei.  Tl»e  mailer  may  appeal  this  notice  as  provided  b>  133, 
but  must  pay  all  pickup  fees  chargeable  during  the  appeal  pencxj 
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Exhibit  711 J5.  Bulk  Bound  Printed  Matter  Rates 
(ReprcMntative  Computed  Postage  Amount  -  Pieces  with  Postage  Affixed) 


Notac  Ttieae  airwunts  we  correci  tor  the  corresponding  weigt'is 
ntermecJittB  mwgnts  as  pfovided  by  783. 


Corr-ciote  postage  axactty  tor  items  of 


723  Bound  Printed  Matter  Rate* 

723.1  DcKriptioa.    Oalala  sxtaUng  733.1a  and  I,  and  ranumtMr 
|7a.foaans«m.la. 


750  Physical  LimiUtions 


723  J  Bulk  Bauad  Printed  Matter 
723^1  Reqnircawata 

723JII  Bulk  B«md  PHjiMd  Hatur  Ram.  The  bulk  bound 
printed  matter  rate  applies  to  mailings  of  300  or  more  pieces  of 
bound  printed  matter.  JMailines  at  bulk  bound  printed  matter 
rates  may  contain  nonidentic^-wei^t  pieces  onlv  if  posuge  is 
affixed  to  each  piece  (see  711.24)  or  if  the  rates  and  classification 
center  serving  the  office  of  mailing  has  authorized  payment  of 
postage  by  permit  imprint  in  accordance  with  145.7,  145.8.  or 
145.9. 


724  Special  FourthOai*  Rate* 


72S  Library  Rate 


740  AutkorizatioM  and  Permits 


743  Deatiaatiwi  BMC  Entry  Rau  Mailing  Fee 
The  destination  BMC  entry  rate  mailing  See  (see  712.3)  must  be 
paid  once  each  12-month  period  at  each  office  of  mailing  by  or  for 
any  person  or  organization  who  mails  at  the  destination  B.VfC 

entry  rates  (see  EjAibit  7 1 1. 14  and  722.4). 


753  Nonmachinable  Surcharge 

753  1  General     In  tt>«  *«cood  aant^nca.  after ' 

'or  daetlnatlon  BMC  ' 


Intra-BMC/ASF-  add 


760  Preparation  Requirements 


762  Preparation  of  Parcel  Post 
762.1  Marking 
762  1 1  General 

d  Locauon  The  marking  required  by  762.12-762.13  must  be 
placed  on  the  address  side  of  each  piece,  adjacent  to  or  below  the 
postage  and  above  the  name  of  the  addressee. 

6  Mtihod.  The  marking  required  by  762.12-762.13  may  be 
primed  or  rubber-stamped,  included  as  part  of  the  permit 
imprint,  or  printed  by  postage  meter  slug  or  ad  plate. 

c  Other  Conunt.  Any  marking  which  includes  or  is  included 
in  1  decorative  design  or  advertisement  will  not  satisfy  the 
rtquiremenii  of  this  section. 

d  Unmarked  Pieces.  Pieces  lacking  the  endorsement  required 
by  "^62  12-62.13.  or  not  clearly  marked  as  required  by  762.lla-c. 
will  be  treated  as  single-piece  rate  parcel  post  and  subject  to 
additional  postage  as  necessary. 
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Exhibit  711 J2,  Special  Fourth-Class  Rates 


t.  $>  ^-Piece  Rau  Pieces.  Pieces  mailed  at  the  single-piece 
parcel  pi  rates  do  not  require  a  marking,  although  mailers  are 
encouraged  to  mark  those  pieces  "Parcel  f\Kt." 

762.12  Bulk  Parcel  Pott.  Each  piece  mailed  at  the  bulk  parcel 
post  rates  must  be  marked  "Fourth-Class  Bulk  Rates"  or 
Fourth-Class  Blk.Ri." 

762.13  DBMC  RaU  Parcel  Poft.  Each  piece  mailed  at  the  DBMC 
parcel  post  rates  must  be  marked  "DBMC  Parcel  Post"  or  "4C 
DBMC.  if  posuge  for  the  piece  is  paid  by  permit  imprint  and  the 
office  of  mailing  is  in  a  diRerent  3-diEit  ZIP  Code  area  than  the 
post  office  in  the  return  address  (see  761.14).  the  5-digit  ZIP  Code 
or  the  3-digit  ZIP  Code  prefix  of  the  office  of  mailing  must  be 
included  in  the  indicia  or,  alterrutively,  incorporated  in  the 
required  marking  (e.g..  "4C  DBMC  Oil"  or  "DBMC  Parcel  Post 
Mailed  From  01 101"). 


See  111.32. 


770  Mailing 


774  Zoned  Rates 

Pieces  paid  at  rates  which  are  based  on  zones  (e.g..  parcel  post  and 
bound  printed  matter  rates)  must  be  presented  for  acceptance  at 
the  post  office  from  which  the  applicable  zoned-rate  posuge  is 
computed,  except  as  provided  by  71 1.62  and  71 1.63. 


780  Payment  of  Postage 

781  Single-Piece  Mailings 

Add  to  itta  and  o(  the  taction:  The  mailer  is  responsible  for 
proper  payment  of  posuge.  See  1 1 1.32. 

782  Bulk  Rate  Mailingi 

Mailers  of  fourth<lass  matter  at  bulk  rates  must  pay  postage  by 
permit  imprint  or  meter  stamps  and  must  complete  and  submit 
the  appropriate  Postal  Service  mailing  sutement  with  each 
mailing.  Tne  mailer  is  responsible  for  proper  payment  of  postage. 


7M  Plant-VeHfled  Drop  Shipment  Postage  Payment  System 
784.1  General 

7$4.11  Definition.  The  plant-verified  drop  shipment  postage 
payment  system  is  designed  to  allow  desiinanon  accepunce  of 
mailings  prepared  for  entry  at  DBMC  raies  (see  "22.4).  while 
uking  advanuge  of  the  greater  posul  efficiency  associated  wiih 
origin  postage  payment.  Approval  for  use  of  a  plant-verified  drop 
shipment  postage  payment  system  will  be  granted  under  the 
conditions  specified  in  784.2. 

784.12  System  Elements.    Under  this  system 

(a)  the  mailer's  product  is  verified  for  proper  classification. 
rate  eligibility,  preparation,  and  presort  by  posul  personnel 
locatoiat  a  mailer's  plant  (e.g..  at  a  detached  mail  unn  (DML)): 

(b)  posuge  is  prepaid  at  the  post  office  serving  the  mailer's 
location: 

(c)  the  shipment  is  released  for  dispauh  under  pcsul  seal; 

(d)  the  shipment  is  transported  to  deMinaiion  postal  facilities 
at  the  mailer's  expense  on  the  mailers  vehicle  or  on 
transporution  prtxured  by  the  mailer: 

(e)  the  shipment  is  deposited  at  the  dcMmaiton  posul  facility 
by  the  mailer  or  the  mailer's  agent: 

(f)  the  shipment  is  verified  and  accepied  as  mail  by  posul 
personnel  at  the  destination  postal  faciliiy  and  released  for 
processing. 

784.13  Participation.  The  plant-verified  drop  shipment  postage 
payment  system  may  be  used  only  b>  mailers  who  have  been 
authorized  by  the  field  division  general  manaaer/posimaster  in 
whose  service  area  the  mailer  is  located  (see  'M  .t). 

784.14  Other  Mailings.  Other  destination  emry  mailine  that  are 
not  verified  at  the  origin  plant  under  a  plani-verified  drop 
shipment  postage  payment  system  must  be  verified,  acceded  arid 
paid  for  at  the  destination  post  office  m  accordance  wiih  22  4.'>  ic 
and  722.43  Id. 
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Exhibit  711.42,  Library  Rate 


FacWty 

Albuquerque  ASF 
Atlanta  BMC 


BidinQs  ASF 

BuffeJoASF 
Chicago  BMC 

Cincinnati  BMC 


Dallas  BMC 

Denver  BMC 
Dee  Moines  BMC 

Oetrort  BMC 
Fargo  ASF 
Greensboro  BMC 

JacksonviMe  BMC 

Kansas  Cny  BMC 
Los  Angetes  BMC 
MedipTiis  BMC 


Mmneapotes  BMC 
New  Jersey  Int'l  &  BMC 

OwafxxT^  City  ASF 

Philadelphia  BMC 
Phoena  ASF 
Pittsburgh  BMC 
SL  Ux«s  BMC 

San  Lake  City  ASF 

San  Francisco  BMC 
Seattle  BMC 
Sioux  Fans  ASF 
Spnngfield  BMC 
Washington  BMC 


Sarvad 


865.  670-875,  877884 

298,300-312,317-319, 

350-368.  373-374,  377  379, 

399 

590-599 

130-136,  140-149 

463-464,  530-535.  537-539, 

600-611,  613 

250-253,  255-259,  400-418, 

421-422.  425-427.  430-433. 

437-438,  448-462,  469-474 

706.  710-712,  718,  733, 

747,  750-799,  685 

690-693,  800-816,  820-831 

500-516.520-528.612. 

880-689 

434-438,  465-468,  480-437 

583.  567,  580-588 

240-243,  245-249,  270-297, 

378 

299.  313-318.  320-342. 

346-347,  349 

640-653,  656-67«,  739 

880-892  900-933 

369-372,  373,  380-397. 

700-705,  707-709,  713-714. 

718-717.  719-729 

498-499.  540-564.  568 

004-005,  070-079,  088-1 19, 

127 

730-732.  734-738,  740-746, 

748-749 

080-087,  137-139,  160-199 

B50-860.  863-864 

150-168,  260-266,  439-447 

42a  423-424,  475-479, 

614-620.  822-639,  654-655 

832-834,  836-837,  840-847, 

893.  898.  979 

835.  838,  970-978.  960-994 

870-577 

010-069.  120-126,  128-129 

200-239,  244.  254.  267-268 
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784  J  ProgrMii  Participatioa  Criteria  far  ^4ailcr« 

7S4J1  Rf<)a««t  for  Participation.  The  mailer  must  subinit  an 
application  for  parucipatiofl  in  the  plani-«eriried  drop  jhipmeni 
postage  payment  s>-«em  ts  prescribed  in  784.3. 
784.22  FacUities  Tor  Postal  Personnel.  At  each  plant  at  which 
mail  IS  mioected  pursuant  to  a  plant-verified  drop  shipment 
agreement  (see  "H43),  lite  mailer  must  provide  aa  enclosed  work 
area  for  the  DMU  that  can  be  locked,  has  a  telephone,  is  separate 
from  the  mailer's  activities,  and  provides  a  safe  working 
enviroiLmcat.  as  determined  by  the  Postal  Service. 
fMli  PosUgc  Payment.  The  mailer  must  pa^  all  applicable  fees. 
and  must  obuin  and  mainuin  all  applicable  permits  or 
authoriraiions  at  the  local  post  office  servint  the  mailer's  plant. 
Unless  authorized  to  pay  postage  under  a  GPP  system,  the  mailer 
must  pay  pmiagr  for  plant-verified  drop  shiprncnts  at  the  post 
office  serving  the  mailer's  plant.  If  permit  impnnts  are  iis«4i,  the 
mailer  must  ensure  that  sufTicieni  funds  are  on  deposit  in  the 
appropriate  advance  deposit  accounts  to  pay  for  all  pUnt-veriGed 
drop  shipments  prior  to  their  release  for  aispstcb. 
7>4  J4  Docnmcnution 

a  The  mailer  must  produce  and  submit  aa  individual  mailing 
statement  for  each  mailing  destined  for  each  destination  entry 
post  office,  at  the  time  the  mail  is  presented  for  verification  and 
postage  payment. 

b  When  required  by  the  local  postmaster,  the  mailer  must 
submit  consolidated  mailing  statements  and  a  register  of  mailing 
statements  lo  the  Postal  Service. 

f  The  mailer  must  produce  and  submit  to  the  Postal  Service 
the  prescribed  clearance  documents,  in  duplicate,  that  must 
accompany  each  plant-verified  drop  shipment  to  the  destination 
post  office  where  the  shipment  will  be  deposited.  Those 
documents  must  be  presented  in  triplicate  if  the  mailer  wishes  to 
have  a  signed  and  dated  copy  returned  to  its  driver  when  mailings 
are  unloaded  at  the  desuoation  entry  postal  facility. 

784.25  Tranayartation 

7M^/    Mtspemibility.      The    mailer    is    i«spoosiblc    for    the 

iransportaiioa  of  plant-verified  drop  shipments  from  the  origin 

plant  to  the  destination  nosul  facility. 

7S4JS2    Othtr    tiailinp.      The    mailer    must    not    transport 

piaot-venfied  drop  shipment  mailings  on  the  same  vehicle  with 

other  shipments  that  are  not  entered  as  plant-verified  drop 

shipments. 

T84JS3  Stkt^uling.    The  mailer  must  meet  the  requirements  in 

722.-132  in  regard  to  the  deposit  of  mail  at  destination  entry  posul 

facilities. 

7M754  Separorian  of  MaiUmfS.    When  a  vehicle  contains  more 

than  one  plant-verified  drop  shipment  for  i  single  destination 

postal  teility.  (he  shipmenu  must  be  separated,  except  that  this 

requirement    may    be   waived   by   the  origin    poitmaster   for 


FACMJTY 

PAREMT  POST  OFFICf 

ZONE  CHART 

Albuquerque  ASF 

Atxjquarque  NM  87101-9996 

870 

AilttitaBMC 

AOMita  OA  30304-0996 

300 

BiMngsASF 

BiKngsMT  90101-9998 

900 

BufWoASF 

BufMo  NY  14240-0098 

140 

Chicago  BMC 

Chicago  H.  60607-9998 

603 

Cncmnaii  BMC 

Cnonnaii  OH  45234-9908 

490 

OaMasBMC 

OMaa  TX  75260-0006 

750 

Denver  BMC 

Denver  CO  80202-0008 

800 

DesMotnesBMC 

Des  Moines  lA  90318-9908 

500 

OeaoitBMC 

Detroit  Ml  48233-0008 

480 

FvgoASF 

Fwgo  NO  98102-0006 

580 

Oreenabore  BMC 

0«Mnabore  NC  27420-0006 

272 

Jacksonvile  BMC 

Jackaonvile  PL  32203-0006 

320 

Ktfisas  City  BMC 

Kanaaa  City  KS  86106-0008 

660 

Los  Angeles  BMC 

902 

Memphis  BMC 

MemphiaTN  38101-0998 

380 

Minr«i«ot«  BMC 

Minne««)Olis  MN  99401  -9998 

550 

New  Jersey  Inf  I  &  BMC 

Newark  NJ  07102-9998 

070 

Oklahoma  City  ASF 

Oklahoma  Oty  OK  73129-0008 

730 

Philadelphia  BMC 

Phtodelphia  PA  19104-9998 

190 

PhoeootASF 

Ptx)enix  AZ  89026-9998 

850 

Pittsburgh  BMC 

Pittsburgh  PA  19290-9998 

150 

Samt  Louis  BMC 

Sam  LOua  MO  63199-9998 

630 

Salt  Lake  City  ASF 

San  Lake  City  UT  84199-0006 

840 

S«i  Franoaco  BMC 

S«i  FrwKxaco  CA  04188-9908 

940 

Seattle  BMC 

Seattle  WA  08100-9008 

980 

Sioux  Falls  ASF 

S«)uxFM  SO  97101-9998 

570 

Spnng«eUBMC 

SpnngtaU  MA  01101-9998 

010 

Washington  BMC 

Southern  MD  20700-0008 

206 
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copaltetized  or  combined  mailings  provided  the  clearance 
document  for  that  destination  clearly  identifies  all  of  the  mail  for 
that  ^ility.  In  addition,  when  a  vehicle  contains  one  or  more 
shipments 'for  more  than  one  destination  postal  facility,  the 
shipments  must  be  separated  by  destination. 
7S4-255  Hazardous  Frtigkt.  Any  material  classified  by  the  Postal 
Service  as  "hazardous"  (see  124.3)  may  not  be  carried  as  freight  in 
the  same  vehicle  as  a  plant -verified  drop  shipment. 

784J  Authorization 

784JI  Request 

784JII  Gtrural.    The  mailer  must  submit  a  written  request  to 

the    Duiler's   local   postmaster   seeking   assignment   of  postal 

personnel  to  the  mailer's  plant  (e.g..  establishment  of  a  DMU)  to 

support  plant-verified  drop  shipment  of  destination  entry  rate 

mailings.  No  form  is  provided  for  this  purpose. 

784  JI2  Dot*  of  Filing.    The  mailer  must  submit  the  reouest  at 

least  30  days  prior  to  the  date  proposed  for  submission  of  tnc  first 

plant-verified  drop  shipment  using  the  system. 

784313  0>nttnt.  The  request  must  fully  describe  the  characteris- 
tics of  the  mailings  that  will  be  prepared  as  plant-verified  drop 
shipments.  At  a  minimum,  the  request  must  include  the 
following  information  for  each  mailing  or  series  of  mailings  of  the 
same  prcxluct.  publication,  or  job: 

a.  the  schedule  of  mailing,  i.e..  the  number,  frequency  and 
time  of  mailinn  (e.g.,  at  noon  daily  for  two  weeks,  every  other 
Monday  at  4:00  P.M..  etc.); 

b.  the  number  of  pieces  and  mailing  statements  to  be 
presented  to  postal  personnel,  both  daily  and  in  total: 

c.  the  class  of  mail  and  processing  category; 

d.  the  level  of  sortation  and  rate(s)  claimed,  as  applicable; 
«.    either 

(1)  if  postage  is  paid  locally 

(a)  the  method  of  postage  payment  and  a  listing  of  the  postage 
meter  numbers  and  licenses,  and  permit  imprint  (or  company 
permit  imprint)  to  be  used;  and 

(b)  the  alternative  mailing  system  used  by  the  mailer,  if  any 
(see  145.7,  145.8.  and  145.9); 

(2)  if  postage  is  paid  under  Centralized  Postage  Payment  (CPP) 
procedures,  a  copy  of  the  authorization  must  accompany  the 
request  (separate  authorization  t>y  the  serving  rates  and 
classification  center  is  required  to  mail  under  CPP): 

/.    the  type  and  capacity  of  scales  at  the  mailer's  plant,  if  any. 

(.  the  space  available  for  postal  personnel  to  use  and  the 
suitability  of  that  space  for  verification  of  mail,  recordkeeping 
installation  of  computer  equipment,  and  monitoring  of  vehicle 
loading; 


K      the  types  of  equiptnent  used  (trays,  sacks,  pallets,  etc ) 
(authorizations  must  be  obuined  where  required);  and 

i.  the  destination  entry  points  to  which  shipments  *il!  be 
dispatched(c.g.,  a  listing  of  the  BMCsand5-digit  bcilities). 
784J14  ExisHut  Plant-Load  Mailtrt.  A  request  for  authorization 
must  also  be  submitted  by  existing  plant-load  mailers  to  allow 
verification  that  the  current  mailer  facilities  and  DMU  resources 
remain  adequate.  Depending  on  the  specific  sliuatioa,  the  30-day 
advance  notice  required  by  784 J 12  may  be  waived  by  the 
approving  official  (see  784  J2). 

784 J2  Appravint  or  Denyinf  Autherixation 

784321  Local  Post  Offkt.  The  local  postmaster  will  review  the 
application  for  completeness  and  accuracy;  evaluate  the  mailer's 
ability  to  meet  the  requirements  in  7g4.2,  the  suitability  of  the 
mailer's  plant  to  accommodau  posul  personnel  (i.e..  a  DMU).  and 
the  capability  of  the  local  post  office  to  support  the  requested 
activity;  and  prepare  a  written  summary  oi  the  results.  This 
report  and  a  recommendation  for  approval  or  denial  of  the 
mailer's  request  will  be  forwarded  through  the  MSCdivision 
manager,  mailing  requirements,  to  the  field  division  general 
manager/postmaster. 

784322  FUU  Dhision.  The  field  division  general 
manager/posttnaster  will  consider  the  postmaster's  repon  and 
recommendation,  determine  whether  the  local  post  office  has 
sufficient  empiovees  who  are  trained  and  qualified  in  mail 
classification  and  verification  to  suppon  the  requested  plant- 
verified  drop  shipment  activity,  and  prepare  a  final  written 
decision  on  the  mailer's  request. 

784323  ApprvtoL  If  the  mailer's  request  for  participation  in  the 
plant-verified  drop  shipment  postage  payment  system  is  approved. 
the  field  division  general  manager/postmaster  wiil  prepare  a 
plant-verified  drop  shipment  agreement  that  must  be  signed  by 
the  general  manager'postmaster.  the  nuiler,  and  the  postmaster  of 
the  post  office  serviiig  the  mailer's  plant  before  the  approval  car 
be  made  effective.  Tht  agreement  will  specify  the  terms  and 
period  of  the  authorization  (not  to  exceed  2  years)  Copies  of  the 
agreement  will  be  provided  to  the  local  postmaster,  tht 
MSCdivision  manager,  mailing  requirements,  and  the  rates  and 
classification  center 

784324  Dmiai  If  the  mailer's  request  for  participaiion  in  tn< 
plant-verified  drop  shipment  postage  payment  system  is  denied. 
the  field  division  general  manager/postmaster  will  notify  the 
mailer  In  writing,  suiing  the  reasons  for  the  decision,  and  provide 
copies  of  the  decision  to  the  local  postmaster,  the  MSCdivision 
manager,  mailing  requirements,  and  the  rates  and  classification 
center  The  denial  may  be  appealed  as  provided  in  133 
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7S4J3  Renewal.  Termiiution,  and  Rrvocatien 

7$4J}I  KtHtwaL     The  mailer  must  submit  «  mw  r««)ueM  for 

authorization  at  least  30  dayi  prior  to  the  exptration  of  a 
plant-vcrir>e<l  drop  thipmeni  agreement.  The  coMtni  of  the 
request,  and  the  procedures  for  iu  review,  approval,  or  denial  are 
as  prescribed  in  784.31  and  7g4.32. 

7MJJ2  TtrmiiutioH.  A  mailer  may  elect  »  terminate 
participation  in  a  plant-verified  drop  shipment  agiaeoient  by  10 
calendar  days'  written  nonce  to  the  authorizing  ficid  division 
general  manager/postmaster. 

794J3J  Kty«caHoH.  A  plani-vcriried  drop  shipmemt  agreement 
may  be  revoked  by  the  authorizing  held  diviiMn  general 
manager/postmaster  by  10  calendar  days'  written  aotice  to  the 
mailer.  Revocation  must  be  based  on  the  imailer's  bilurc  to  pay 
posuge  and  fees  or  to  meet  the  requirements  that  apply  to 
plam-vcrified  drop  shipment  or  mailing  at  parcel  pnst  rates.  The 
revocation  action  may  be  appealed  as  providw  by  133. 

7S4.4  DMU  Functraos 

794.41  Cencnil.  Assignment  of  postal  personnel  to  the  mailer's 
plant  to  process  plant-verified  drop  shipments  may  be  in 
conjunction  with  the  OMU  staffing  associated  with  a  plant-load 
authorization  for  that  mailer's  plant,  but  may  be  provided  lo  a 
mailer's  plant  that  is  not  authorized  plant  load,  at  (he  discretion 
of  the  division  general  manager'postmaster. 

7t4.42  iMMCtiM  of  Mailpicces.  Postal  personnel  assigned  to  the 
mailer's  plant  must  verify  drop  shipment  mailings  for  classifica- 
tion, rate  eligibility,  preparation,  presort,  and  postage  in  the  same 
manner  as  plant-load  mailings. 

794.43  Documcnu 

794431  frtforation.  Before  each  plant-verified  drop  shipment  is 
released  for  dispatch,  postal  personnel  must  ensure  that  all 
clearance  documents  are  properly  completed,  signed,  and  dated. 
and  that  each  includes  the  number  of  the  postal  seal  to  be  used  on 
the  vehicle,  if  appropriate  (see  7M.5V  The  required  documents 
must  be  provided  for  each  mailing  prepared  for  each  destmaiion 
entry  postal  bcility.  The  DMU  will  retain  one  copy  of  each 
completed  clearance  document. 

784432  Enelottn.  Postal  penonnel  must  ensure  that  all 
appropriate  clearance  documents  are  provided  to  the  mailer  who 
is  responsible  for  placing  them  in  each  vehicle  to  accompany  the 
corresponding  plant-venfial  drop  shipoicnts.  These  documents 
must  be  placed  on  the  left  rear  wall  of  the  vehicle  just  inside  the 
door  of  the  vehicle.  ASu  tte  required  Form  SIil-R.  ReMtmu 
Froitcaon  Placard,  to  ibc  oatsi^  rear  of  the  vehicle  after  the 
mailer  has  completed  loading  the  vehicle. 

754.44  Loading.  Postal  personnel  must  observe  the  loading  of 
each  vehicle  used  to  transport  plani-verified  drop  shipments  to 
ensure  the  correct  mailings  arc  loaded  into  vehicles  for  tne  correct 
destinations  and  that  shipmeois  are  not  improperly  commingled 
(sec  784.254). 

754.45  Security.  Postal  penoanel  must  seal  the  vehicle 
containing  the  plant-vcnfied  drop  ship*Mnis  mailings  with  a 
posul  revenue  protectioa  seal  (i.t..  a  USfS  ball  seal.  LSPS  lock, 
or  other  postal  security  device)  (hat  prevents  access  to  the 
shipments  by  other  than  authoriaed  postal  employMS.  Vehicles 
that  make  en  route  stops  must  be  rcseaUd  after  tne  corresponding 
mail  is  removed  (see  784.5). 

7M-S  Dettinatioii  Poetal  PadHtj  Fiiacttow 

7M.SI  VeriflcatiM  of  Oecaments.  The  postal  seal  number  oo  the 
clearance  document  for  that  destination  post  ofCce  must  match 
the  number  on  an  unbroken  seal  secunng  the  vehicle.  ContAiner 
identification  codes  on  the  clearance  document  must  match  the 
containers  deposited.  If  these  items  match,  the  destination  facility 
will  sign  and  date  the  clearance  documents  accompanying  the 
mailing  and  process  the  mail,  llioe  documents  will  be  retained 
for  one  year  in  a  chronoiogicai  file,  and  receipted  copies  will  be 
returnee!  to  the  mailer's  employee,  if  af  propnaie  (sec  7H4.24c  and 
784.431). 

784.52  Vcrincation  of  Content*.  Each  destination  postal  Eacility 
where  plant-verified  drop  shipments  art  deposued  must  ensure 
that  only  the  appropriate  shipments  are  unloaded  and  accepted. 

7S4  J3  Vchicica  ConulnlM  Mail  Cv  More  Than  Ooc  DoitkuUoa 
Facility.  When  a  mailer  s  vehicle  cooiaios  mail  Cor  more  than 
one  destination  entry  facility,  each  intermediate  postal  facility 
will  record  the  number  of  a  new  USPS  ball  seal  on  the  clearance 
document  for  the  next  scheduled  destination  post  office,  and  affix 
that  seal  to  secure  the  vehicle.  (If  USPS  locks  are  used,  they  must 
be  removed  and  reuined  at  the  final  postal  bcil'ity  where  the 
vehicle  stops.) 

7S454  Loading  of  MaU  ProWbiiM.  Poaul  S«^ic«  mail  for 
downstream  postal  facilities  must  not  be  loaded  onto  the  mailer's 
vehicle  by  any  intermediate  postal  bcility  at  which  the  mailer  has 
stopped  to  deposit  a  plant-verified  drop  shipment. 


7S44  Liabiiit}.  The  mailer  assumes  all  liability  and  responsibil- 
iiy  for  any  loss  or  ^^^"'^gf  to  plani-veriiiod  drop  shipments  before 
thev  arc  deposited  and  accepted  as  mail  at  destination  entry  postal 
^ihties.  regardlesi  of  whether  a  third  party  is  used  to  transport 
those  shipments.  The  Postal  Service  is  not  liable  or  respoestbtc  for 
any  loss  or  damage  lo  piant-vcnfiod  drop  shipments  before  ihey 
are  deposited  and  accepted  as  mail  at  a  destination  postal  facility. 

7>4.7  Poftaac 

784.71  Method  of  Pmynent.  Postage  for  a  plant-verified  drop 
shipment  must  be  paid  by  meter  stamps  or  by  permit  imprint 
using  a  meter  license  or  permit  imprint  advance  oeptait  account. 
as  applicable,  maintained  by  the  mailer  at  the  post  office  serving 
the  mailer  s  location. 

784.72  CoHiputatiea.  Pastaft  for  DBMC  rate  mailinp  prepared 
as  plant-vcTificd  drop  shipments  is  calculated  (zoocd)  trom  tlic 
desiinaiioa  postal  facility  where  mailings  are  licpoMted  and 
accepted  into  the  mailuream. 

784.73  RefWada.    The  Postal  Service  will  not  refund  postage  for 
any  failure  to  provide  service  that  is  caused  in  whole  or  in  pan  by 
any  event   that  occurs  before  the  shipment  is  deposited  and 
accepted  into  (he  mailstream  and  becomes  mail  at  a  destinaiioo- 
postal  facility,  except  in  accordance  with  the  provisions  of  147.2. 

7W  Postage  Payment  for  Planl-Verified  Drop  Shipment  PermH 
Impriat  Mailinp  it  Orifia  Post  Office  Serving  Mailor't 
PImM 

785.1  Conwrai.  Postage  is  normally  debited  from  a  mailer's 
advarvce  deposit  account  using  the  information  presented  by  the 
mailer  on  Rard-cupy  individual  mailing  statements.  Under  this 
payment  option,  in  addition  lo  the  individual  mailing  statements 
required  for  each  fc>urth-clas»  mailing  (see  782).  mailers  may  be 
required  to  submit  registers  of  mailing  statements  and  consoli- 
dated mailine  statements  for  bulk  rate  permii  imprint  mailings 
that  are  verified  under  a  plant-verifiea  drop  shipment  postage 
payment  system  (see  784).  A  single,  unique  L'sPS  mailing  number 
(key)  must  appear  on  all  related  individual  mailing  statement,  the 
regi'ster  of  mailing  statements  listing  these  individual  sutcments, 
and  the  associated  consolidated  mailing  siawmcnt.  This  unique 
key  number  will  identify  the  relationship  between  the  individual 
statements,  the  register,  and  the  consolidated  statement.  When  a 
mailer  is  required  to  submit  consolidated  mailing  suiements.  the 
loiormatioQ  on  these  statements  will  be  used  to  debit  the  mailer's 
account  instead  of  using  the  information  on  each  individual 
mailing  state menL 

785.2  Participation 

785J1  Required  by  Local  Post  OfTice.  The  local  post  office 
serving  the  mailing  plant  where  the  advance  deposit  account  is 
maintained  will  require  a  plant-verified  drop  shipment  mailer  to 
submit  registers  of  mailing  statements  (see  78Sj2>  and  consoli- 
dated nuiiing  sutcments  (78SJ3)  whenever  individual  jobs  or 
mailing  cycles  presented  by  the  mailer  to  the  DMU  for 
vcrificatioa  and  acceptance  for  postage  payment  on  any  given  day 
are  wgmcnted  for  deposit  and  entry  at  five  or  more  destination 
posul  facilities  requiring  five  or  tnore  individual  mailing 
suiements  for  each  job  or  mailing  cycle. 

7SS.22  Request  by  Mailer.  An  autlMriied  plant-verified  drop 
shipment  postage  payment  system  mailer  may  request  authoriza- 
tion to  suomit  registers  of  mailing  siatements  and  consolidated 
mailing  suiements  for  all  mailings  that  will  be  drop  shipped  into 
more  than  one  entry  post  office. 

785J3  Approval  of  Regiiters  of  Mailina  SutemenU  aad 
CoMolidatcd  Mailing  SUUmcntt.  The  MSC  manager,  mailing 
requirements,  must  review  and  approve  the  format  and  method  erf 
generation  of  individual  mailing  statements,  registers  of  mailing 
suiements.  and  ctmsolidated  mailing  statements  to  be  presented 
by  th«  mailer  to  ensure  that  they  comply  with  the  retiuirements 
prescribed  in  785J  before  the  local  post  office  serving  the  mailing 
piani  can  use  the  consolidated  sutenients  for  detntiag  the  mailer's 
accouoL 

71$  J  Required  Mailer  Documenution 

78SJ1  lodividoal  Mailin«  Statement*.  The  mailer  must  produce 
and  submit  a  signed  individual  mailing  sutcment  in  hard-copy 
for  each  mailing  destined  for  each  destination  entry  post  of&ce.  at 
the  time  the  nuiiing  is  presented  for  verification  and  postage 
payment.  In  addition  to  the  information  required  on  all 
individual  mailing  statements,  when  the  mailer  is  required  to 
submit  consolidated  mailing  statements  (for  S  or  more  entry  post 
ofRces)  for  debiting  of  the  advance  deposit  account,  each 
individual  mailing  statement  must  include  a  uniquely  assigiied 
mailint  statement  sequence  number  that  must  not  exceed  nine 
digits.  The  numbers  must  be  sequential  within  a  job  or  mailing 
cycle  for  nuilings  verified,  paid  tor,  and  cleared  for  dispatch  on 
tne  same  day  Tne  statements  must  also  include  a  unique  USPS 
mailing  number  (key)  corresponding  to  the   number  on  the 
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related  register  of  mailing  statements  and  consolidated  mailing 

statement. 

785  J2  Register  of  Mailing  Sutemenu 

785.321    Gtntral.      A    register    of    mailing    statements    is    a 

computer-generated  line  item  listing  of  all  individual  mailing 

sutements   for   plant-verified   drop  shipment   permit    imprint 

mailings  verified  and  released  for  dispatch  on  a  single  day  from  a 

job    or    mailing    cycle.    All    individual    mailing    statements 

represented  on  a  register  of  mailing  statements  will  be  represented 

by  a  corresponding  consolidated  mailing  statement  and  the  total 

posuge  charge  on  the  register  must  be  identical  to  the  total 

postage  charge  on  the  corresponding  consolidated  statement.  The 

information  on  a  register  of  mailing  statements  is  reconciled 

against    individual    mailing   statements   and    the    consolidated 

mailing  sutement  to  ensure  proper  payment  of  postage. 

785 J22  CoHtint.    The  information  identified  in  785.323-785.325  is 

required   to  appear   on   each   register  of  mailing  suiements. 

Additional  information  may  be  shown. 

785323  First  Pagt.     The  following  information  must  appear  at 

the  topof  the  first  page  of  each  register  of  mailing  statements: 

a.  the  endorsement  "Register  of  Mailing  Statements;" 

b.  the  name  and  location  of  the  mailing  agent: 

c.  the  date  mailings  represented  are  verified  and  cleared  for 
dispatch: 

d.  the  permit  imprint  advance  deposit  account  to  be  debited; 

e.  the  unique  USPS  mailing  number  (key)  corresponding  to 
the  number  on  related  individual  mailing  sutements  and  the 
related  consolidated  statement. 

785J24  Lint  turns.  Each  line  item  listing  on  a  register  must 
include  the  following  dau  elements  from  the  individual  mailing 
statement  represented  on  that  line; 

a.  the  unique  individual  mailing  statement  sequence  number: 

b.  the  destination  post  office  of  mailing; 

c.  the  total  number  of  pieces  in  the  mailing; 

d.  the  total  weight  of  the  mailing: 

e.  the  toul  postage  charge. 

785.325  Totals.  The  register  must  also  include  a  total  postage 
charge  representing  the  sum  of  the  total  postage  charges  from  each 
individual  mailing  statement  listed,  as  well  as  the  toul  number  of 
pieces  and  the  total  weight  for  all  individual  mailing  statements 
listed.  The  total  postage  charge  on  the  register  must  match  toul 
postage  charge  on  the  related  consolidated  statement. 
785J26  Corrtctions.  Where  necessary,  due  to  changes  made  to 
individual  mailing  siatements,  manual  corrections  may  be  made 
to  the  register  ofmailing  statements  listing  the  data  from  the 
individual  statements.  These  corrections  must  be  documented  by 
the  DMU  and  the  corrected  register  of  mailing  statement  must  be 
signed  and  dated  by  both  the  mailer  and  the  Postal  Service 
representative  that  approved  the  changes.  The  changes  on  the 
register  must  be  reflected  on  the  associated  consolidated  mailing 
statement. 

785327  Submission  by  Maifrr.  The  mailer  must  submit  the 
register  of  mailing  statements  to  the  DMU  at  or  before  the  time 
that  the  first  individual  mailing  included  on  the  register  is 
presented  to  the  DMU  for  verification  and  release  for  dispatch. 

785.328  Rtttntion.  The  normal  retention  period  for  financial 
documents  also  applies  to  registen  of  mailing  statements. 

785  J3  Consolidated  Mailing  Sutement 

785331  Gtnerai  This  statement  consolidates  all  mailing 
statement  dau  from  individual  mailing  statements  representing 
permit  imprint  mailings  verified,  paid  for.  and  released  for 
dispatch  on  a  single  day  from  a  job  or  mailing  cycle.  The 
consolidated  mailing  statements  are  used  to  debit  the  mailer's 
advance  deposit  account  by  the  post  office  where  the  mailer's 
account  is  mainuined.  The  following  information  must  be 
identical  for  each  of  the  individual  mailing  statements  that  will  be 
rolled  up  to  a  single  consolidated  mailing  statement: 

a.  the  mailing  statement  date  representing  the  date  mailings 
are  verified  ad  cleared  for  dispatch  by  the  DMU  serving  the 
mailer's  plant; 

t>.    the  name  and  location  of  the  mailing  agent; 

c.  the  processing  category  for  individual  mailings: 

d.  the  permit  imprint  advance  deposit  account  to  be  debited: 

e.  thejobor  mailingcydedescription; 

/.  the  unique  USPS  mailing  number  (ke>)  corresponding  to 
the  number  on  related  individual  mailing  statements. 

785332  Format.  The  consolidated  mailing  statement  must  be  a 
computer-generated  facsimile  that  has  essentially  the  same  format 
at  the  individual  Postal  Service  mailing  statements  that  it 
represents.  It  must  be  signed  and  dated  by  the  mailer.  Certain  data 
elements   including   the   range   of   ur.ique   individual   mailing 


statement  sequence  numbers,  the  number  of  individual  mailins 
sutements  represented,  and  the  endonemeni  "Conjotidaieo 
Mailing  Sutement."  that  are  not  showp  on  individual  mailing 
statements  must  be  shown  on  the  consolidated  statement  Other 
data  elements  included  on  individual  Haiunents.  such  as  each 
post  office  of  deposit  for  drop  shipment  mailings,  will  not  be 
shown  on  the  consolidated  statement  because  this  sutement  is 
consolidating  information  from  multiple  individual  mailing 
statements.  In  addition,  each  individual  mailing  statement  must 
contain  a  USPS  mailing  number  (a  key)  that  corresponds  to  the 
USPS  mailing  number  on  the  related  consolidated  mailing 
sutement. 

785333  Calculation  of  Data.  Each  field  on  the  consolidated 
mailing  sutement  represents  the  sum  total  of  the  numbers  in  that 
field  from  all  of  the  individual  mailing  sutements  represented  by 
the  consolidated  statement.  The  number  in  each  field  on  the 
consolidated  mailing  statement  bust  be  held  to  the  same  number 
of  decimal  places  required  to  be  held  on  an  individual  mailing 
statement.  All  fields  containing  data  on  the  individual  mailing 
statements  must  be  rolled  up  to  the  consolidated  mailing 
statement.  The  total  postage  charge  on  the  consolidated  mailing 
statement  must  be  the  sum  of  the  total  postage  charges  for  all 
subordinate  individual  mailing  sutements  and  will  be  surd  to 
debit  the  mailer's  advance  deposit  account 

Not*  When  each  of  the  Iktw  nem  totals  thai  have  been  caicuiatea 
using  standard  pnxsdures  tor  computing,  rourKling  and  expressing 
weight  and  postage  figures  on  all  of  (he  irorvKJuai  mailing  statements 
are  roiled  up  to  a  consolidated  sta»ni>eni  the  sum  o(  those  line  item 
totals  on  the  consolidated  statement  will  not  resort  m  the  exact  sum  of 
the  total  postage  charges  from  all  of  the  inOivKlual  mailirig  statements. 

785334  Submission  by  Mailtr  The  mailer  must  submit  the 
consolidated  mailing  statement  to  the  D.MU  at  or  before  the  lime 
the  last  individual  mailing  statement  it  represents  is  submitted  to 
the  DMU  for  the  day  s  mailing. 

785335  Corrtction.  Changes  made  to  individu?'  mailine 
sutements  may  require  the  mailer  to  correct  the  consolidated 
mailing  sutement  to  reflect  the  changes  Such  corrections  must 
be  documented  by  the  DMU  and  a  corrected  consolidated  mailing 
statement,  signed  and  dated  by  the  mailer,  must  be  submitted  to 
the  DMU  for  proper  debiting  of  the  mailer's  account. 

785336  Ktttntion.  The  normal  retention  period  for  financial 
documents  applies  to  consolidated  mailing  statements. 

785.4  Post  Office  Responsibilities 

785.41  General.  Postal  personnel  assigned  to  the  detached  mail 
unit  (DMU)  in  the  mailer's  plant  must  perform  all  duties 
described  in  7g4  pertaining  to  the  verification,  clearance  and 
release  for  dispatch  of  plant-verified  drop  shipment  mailings 

785.42  Reconciliation  of  Individual  Mailing  Sutemenu  Against 
Register.  The  DMU  must  reconcile  the  information  reported  on 
the  individual  statements  for  each  mailing  from  a  job  or  mailing 
cycle  that  has  been  verified  and  cleared  for  dispatch  each  day 
against  the  line  item  entries  on  the  register  of  mailing  statements 
representing  those  individual  statements.  The  DMU  must  ensure 
that  all  mailir.gs  that  were  verified  and  cleared  for  dispatch  are 
represented  on  the  register  and  any  corrections  maoe  to  the 
individual  sutements  are  reflected  on  ihe  register 

785.43  Reconciliation  of  Register  of  Mailing  Sutement  and 
Consolidated  Mailing  Sutement.  The  DMU  must  ensure  that 
the  toul  postage  charge  shown  on  the  register  of  mailing 
statements  matches  the  total  postage  charge  on  the  corresponding 
consolidated  mailing  statement. 

78544  Approval  of  DocumenU.  When  the  DMU  determines  that 
the  data  on  the  individual  mailing  statements,  the  register  of 
mailing  sutements  and  the  consolidated  mailing  statement  are 
correct  and  all  in  agreement,  the  postal  employee  must  sign  and 
date  (round  stamp)  each  statement  A  correct  consolidated 
mailing  statement,  signed  and  dated  by  the  mailer  and  the  DMU, 
will  be  used  by  the  post  office  to  debit  the  mailer  s  account. 


790  Ancillary  Services 


793  Address  Correction 

793. 1  Address  Correction  Service    Text  ol  existing  793 

793.2  Address-Change  Service  (ACS) 

a.  ACS  is  designed  to  centralize,  automate,  and  improve  the 
processing  of  address-correction  reauests  for  mailers  The  ACS 
process  involves  the  transmission  of  change-of-address  informa- 
tion to  a  central  point  wnere  the  changes  are  consolidated  onto  a 
magnetic  tape  filed  by  unique  identifier  These  records  are 
sequentially  organized  by  USPS  assigned  codes  and  distributed  to 
each  participating  mailer  Label  formats  are  found  in  441.232, 
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h      ACS  .»  available  lo  mailers  *ho  mamta.n  iheir  address 
Ld.*nVcornru«"  For  funh«r  mforma.,on,  wr„e  .o: 


record}  on  computers 


»oo«ess  CM*NG£  stsvice 

»0OBESS  iWfOSMATlON  CENnB 
»0«o  PoiM*C>  PAaKw*'  Si^iTt  '01 

|^(MPmS  '•«  ]«' 98-0002 
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CHAPTER  9  •  SPECIAL  SERVICES 


910  Special  Mail  Services 

91 1  Registered  Mail 

91 1 J  Fees  and  Liability 

911.21  Feei  in  Addition  to  Postage     See  Exhbit  oi  1.21. 

912  CertiHed  Mail 

912J  Fees  in  Addition  to  Postage     The  fe«  for  certified  mail  are 

Fee $1  00 

Restricted  delivefy $2  50 

Return  receipts. 

Requested  at  time  of  rr^ling: 

Sfiowing  to  wtiom  (stgnature)  and  date  detivereo  $1  00 

Showing  to  wtKxn  (signature!,  date  and  aOOress 

wtwe  detivered $135 

Requested  after  mailing; 

Showing  to  whom  (signature)  and  date  delivered  $6  00 

912.6  Carrier  Controls 

912.62  Clearance.      •      •      •      •      • 


g.  International  recorded  delivery  service  mail  must  be 
handled  according  to  clearance  procedures  for  certified  mail  as 
described  in  9l2.62a-f.  See  Inurnationat  Mad  ManualiSS. 


913  Insured  Mail 


«••••• 


9132  Fees  and  Liability 

913.21  Fees  in  Addition  to  Postage.    The  fees  for  insured  mail  are; 


Liability 

$0  01  to  $50 

Fee 

. . .     $0,75 

50  01  to  100 

1 .60 

IOC  01  to  200 .  .  . . 

2  40 

200  01  to  300 

3.50 

300  01  to  4(50 

4  60 

400  01  to  500 

540 

500  01  to  600 

Maximum  iiaOility  tor  msu'eC  Tiaii 

620 

■s  $600 

913J  Additional  Services 

913J1  Restricted  Deliyery  Restricted  delivery  may  be  obtained 
for  parcels  that  are  insured  for  more  than  $5ii  ^ee  413  33  and  433 
for  the  applicable  fees  and  condmons.  See  ^}i  -i  for  circumstances 
under  which  restricted  delivery  may  be  made  by  delivery  to  a 
person  other  than  the  addressee 

913J2  Return  Receipt.  Upon  pavmeni  of  the  fee  specified  in 
913.33,  Form  3811,  Domestic  Return  Receipt,  may  be  obtained  foi 
parcels  insured  for  more  than  $50.  as  provided  by  ^32. 2 

913.33  Fees.  In  addition  to  the  postage  and  insured  fee  that  is 
applicable  to  the  mailpiece,  the  following  fees  must  be  paid  for  the 
corresponding  additional  services; 


Restncted  delivery 

Return  receipts: 

Requested  at  time  of  mailing; 

Showing  to  wtxxn  (signature)  and  date  delivered 

Showing  to  wtxxn  (signature),  date,  and  address 

where  delivefed 

Requested  after  mailing; 

Showing  to  wtiom  (signature)  and  date  delivered 


$2  50 

$1  00 
$1  35 
$6.00 


913.34  Other  Services.  Other  additional  services  that  can  be 
requested  for  insured  mail  are  special  delivery  special  handiint. 
parcel  airlift,  and  merchandise  return  (by  shippers  only),  see  015. 
Olfi,  'J18.  and  OlQ.  respectively  for  more  informaiicm 


914  Collect  on  Delirery  (COD)  Mail 
914  I  Description 


914.13  Conditions 


914. Ii2  Maximum  Amount. 
addressee  cannot  exceed  SbdO 


The   amoun;   coliec.ed    from   the 


914.174  Rtgistertd  COD  Mail.  Sealed  demesne  maii  of  any  class 
bearing  postage  at  the  First-Class  rate  may  be  seni  as  registered 
COD  mail.  Such  mail  is  handled  in  the  same  manner  as  cwher 
registered  mail  The  maximum  amount  collectible  from  the 
recipient  on  an  individual  parcel  is  itiH)  Indemnity  may  be 
purchased  up  to  the  registry  limit  of  $25,000,  by  payment  of  the 
registry  fee  from  Column  A,  Exhibit  01121.  corresponding  lo  the 
value  declared  Payment  of  a  registry  fee  from  Column  B.  Exhibit 
411  21.  will  not  provide  any  indemnity  coverage.  The  total  fees 
charged  for  registered  COD  service  will  include  the  appropriate 
registry  fee  for  the  value  declared,  plus  the  registered  COD  fee 
(see  014.21)  The  mailer  must  declare  the  full  value  of  the  articie 
being  mailed,  regardless  of  the  amount  to  be  collected  from  the 
recipient. 

914.17$  Express  Mail  COD.  Any  article  sent  COD  may  also  be 
sent  by  Express  Mail,  Such  mail  is  handled  in  the  same  manner  as 
other  Express  Mail  The  maximum  amount  collectible  from  the 
addressee  on  an  ir>dividual  article  a  tbOO,  and  indemnity  for 
Cailure  to  collect  or  issue  paymeni  will  be  limited  to  $000  See 
292-2%  for  indemnity  for  loss,  damage,  or  rifling  of  Express  Mail 
COD  articles.  Express  Mail  postage  (see  Exhibit  210)  and  the 
appropriate  COD  tees  (see  914.2)  must  be  paid  Both  the  Express 
Mail  label  and  COD  tag  must  be  affixed  to  each  article  fnte-  'nc 
Express  Mail  number  as  the  COD  number  on  the  COD  tag 


9UJ  Fees 

9I4JI  Fees  in  Addition  to  Postage. 

fees  are: 


Coiiect-on-deiivery  (COD) 


Amoont  to  be  collected  or  insurance  coverage 
desired^ 

CX>D            1 
Fee* 

$  0  01  to  $  50 

50  01  ID  100              

$2  50 
3.25 
4.00 
4  '5 
550 
650 
TOO 

100  01  to  200       

200  01  to  300         

300  01  to  400       

400  01  to  500 

500,01  to  600 

Restricted  delivery 
Notice  of  nondeiiverv 
Atteratioo  of  COD  charges  y 
addressee     . 
Registered  COD 

desig^atior 

of 

new 

250 
2  10 

2  10 

2  50 

'  For  Express  Man  COD  shiDments,  collect  the  fee  for  tr«  a'^ount  tc 
be  paid  the  sender  only.  Express  Mail  insurance  cove'-s  jc  tc  $500 
merchandise  insurance 
914.22  Payment  of  Fees  and  Postage, 


Example: 


$J5  h3 


$49,f)^ 
1 


$52  01 


Cost  of  Comer 
Postage 
Subtotal 
COD  Fee- 
Total  Amnun; 


Due  Sender 


•  In  the  example  cited,  the  COD  fee  for  articles  val-ec  at  up  to  SSO 
IS  i2,5ii  Since  the  $2,50  fee  raises  the  amount  10  be  co.lected  10 
over  $50.  the  next  higher  COD  fee  i$3  2?  ;n  this  casei  mu^t  he 
charged 
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Over  $15,000,000. 


Vaiu* 


$000  ID  $100 

$100  01  »  $500    .  .  .^ 

$500  01  to  $1,000         

$1 .000  01  B  $2,000 

$2,00001  »  $3,000 

$3,00001  to  $4,000 

$4,000  01  »  $5.000 

$5,000  01  to  $8,000 

$6,000.01  to  $7.000 

$7,000.01  to  $8,000 

$8,000.01  to  $9,000 

$9,00001  to  $10,000 

$10,00001  to  $1 1 .000 

$11,000.01  to  $12,000 

$12,000.01  10  $13,000 

$13,000  01  to  $14,000 

$14,00001  to  $15,000 

$15,000.01  to  $16,000 

$16,000.01  to  $17,000 

$17.00001  to  $18,000 

$18,00001  to  $19.000 

$19,000  01  »  $20,000 

$20.000  01  to  $21.000 

$21,000.01  to  $22,000 

$22,000.01  to  $C3,000 

$23,000.01  »  $24,000 

$24,000.01  to  $25,000 

$25,000  01  to  $1,000,000 

Fees  for  wDcies  valued  m  excess  ot  $25,000  are  'or 
handling  ooly  $25,000  «  the  maximum  amourt  ;< 
insurance  covefage  available. 

$1,000,000  01  to  $15.000.000 


Fms  (in  addition  to  postag«) 


Fof  ar'ices  »»lt^  postal 

insurance 

COLUMN  A 


$4  50 

4  35 

5  25 
5  70 

5  '5 

6  60 

7  05 

7  50 
795 

8  40 

8  85 

9  30 
9  75 

10  20 
1065 

11  10 

11  55 
1200 

12  45 
1290 

13  35 

13  80 

14  25 
1470 
15,15 

15  50 

16  05 

$16  05  plus  handling 
cnarge  ot  $0  35  per 
$1,000  Of  fraction 
-Dver  tirsl  $25,000. 

$357  30  plus  Handling 
cnarge  of  $0,35  per 
$ '  000  or  fraction 
over  'irst  $1,000,000 

Aaoitioral  charges 
may  be  made  oased 
on  considerations  of 
weight,  space,  and 
value 


For  articles  without 

postal  insurance 

COLUMN  B 


440 

4  70 
5,05 
5.40 
5,75 
6,10 
645 
680 
7,15 
750 
785 
820 
855 
8  90 
925 
960 
995 
10,30 

10  65 

11  00 
11,35 
11  70 
12,05 
12,40 
12.75 
13.10 
1345 

$13.45  plus  handling 
charge  of  $0.35  per 
$1  000  or  traction 
over  first  $25,000. 

$35470  plus  handling 
charge  of  $0  35  per 
$1,000  Of  fraction 
over  first  $1,000,000. 


ADDITIONAL  SERVICES 

Extra  Fee 

COO  COLLECTION  CHARGE  (Maximum  amount  coiiectiDie  $600 ;     $2-50 

RESTRICTED  DELIVERY *2  50 

RETURN  RECEIPTS: 

Requested  at  time  o«  mailing: 

Showing  lo  whom  (signaturel  and  date  Oeinrerec  »i  oo 

Showing  to  whom  (signature),  date,  and  address  wrere  ^eiverec     $1  35 

Requested  after  mailing: 

Showing  to  whom  (signature)  and  date  delivered  »°  "" 

— ExniBU  9u..;i,  Kfeg'Sti'y  r^« 


917  Business  Reply  Mail  (BRM) 
917  J  Posugc  and  Fees 


917  J3  Fees 

917J3I  Annual  BRM  Permit  Ftt.     The  annual  BRM  permii  and 

renewal  fee  is  $"5. 

9/7JJ2    Annual    BRM    Accounting    Ftt       The    annual    BRM 

accounting  fee  is  $185, 

9I7J3}  Ptr  Pitc*.  The  applicable  business  reply  maii  fee  must  be 
collected  for  each  piece  of  business  reply  mail  in  addition  to  ihe 
single-piece  rate  First-Class  postage  that  applies  to  the  mailpiece: 

With  business  reply  mail  advance  deposrt  account 

Regular $  0,09 

BRMAS 0.02 

Without  Ixismess  rep»y  mail  advance  deposrt  account 0.40 

917 Ji4  Schtduli  of  Paymtnt.  The  applicable  annual  BRM  fees 
must  be  paid  once  each  12-month  period,  commencing  on  the 
anniversary  date  of  the  permit's  issuance  or  f>reviou5  fee  payment, 
whichever  is  later. 

917  J4  Payment  of  PosUge  and  Fees 

91 7M2  Cash  or  Postagt-Dut  Account 

•    •••••« 

a    Amount  Collected.     The  fee  prescribed  in  417,333  must  be 
collected  when  (he  mailer  pays  by  cash  or  postage-due  account. 

91 7J43  Business  Reply  Account 


a.  Amount  Collected.    The  fee  prescribed  in  <>17.333  must  be 
collected  when  the  mailer  pays  by  business  reply  account. 


Exception:  Business  reply  cards  and  letters  returned  under 
BRMAS  that  are  rejected  by  USPS  barcode  sorters  and  found  not 
to  meet  the  machinability.  barcode,  or  other  preparation 
retfuirements  for  BRMAS  will  be  charged  the  appropriate 
First-Class  postage  plus  iOW  per  piece  In  addition.  i(^  improper 
barcodes  appear  on  BRM  pieces  returned  under  BRMAS  (for 
example,  it  a  barcode  representing  the  card  rate  appears  on  a 
letter-size  piece)  the  pieces  will  bit  subject  to  the  appropriate 
First-Class  posuge  plus  $0.09  per  piece. 

b.  Perma  and  Accotuiung  Fee. 
••••••*  D«t«la  th«  •Not«"  »r>d  "Ex«mpl«." 

c.  Other  Applicable  Condtuons.    No  Changs  tn  tsxt 

d  Insufficient  Funds.  When  a  business  reply  account  contains 
insufficient  funds  to  cover  the  amount  due  for  postage  and  fees, 
the  BRM  is  held  and  the  permit  holder  notified  by  certified  mail. 
If  funds  are  not  depositee!  within  3  days,  the  BRM  is  treated  as  a 
cash  or  postage-due  account  transaction,  and  the  permit  holder  is 
charged  the  corresponding  fee  (see  917.333)  If  funds  are  deposited 
within  3  days,  all  BRM  held  during  the  3  days  will  be  charged  the 
applicable  fee  for  a  BRM  account  transaction'(see  917.333). 

917  JS  BRM  Bearing  SUmps 

91 7 JS2  Refunds 

b.      The   per-piece  charges   in   91"  333   are   not   refundable. 


9IS  Parcel  Airlift 


918.4  Fees.     In  addition  to  the  regular  surface  rate  of  postage,  ihe 
fees^or  parcel  airlift  are: 

Watght  FST 

Not  rtxxe  ttian  2  pounds $  0.35 

Over  2  but  not  more  than  3  pounds  0  70 

Over  3  but  not  rnore  than  4  pounds  i  05 

Over  4  pounds 1  40 


919  Merchandise  Return 

9I9J  Postage  and  Fees 

9I9JI   Permit  Fee.     A  fee  of  $75  will  bv.  charged  once  each 
12-monih  period  on  the  anniversary  date  for  each  permit  issued 

919.32  Transaction  Fee.     The  fee  for  each  item  returned  is  $(1,25 
per  parcel,  in  addition  to  the  postage  and  other  applicable  fees. 


930  Supplemental  Mall  Services 

931  Certificates  of  Mailing 

•     ••»••• 

931.2  Fees 

931.21  Basic  Fee 

a  The  fee  for  certificates  of  mailing  for  ail  classes  of  mail  is 
$0.50  per  anicle  listed  individually  on  Form  3«r  Ccruficaie  of 
Mailing. 

b.  Additional  copies  of  either  Form  3<<1"' or  firm  mailing  buls 
are  available  for  $0.50  per  page 

931.22  Firm  Mailing  Books 

b.    The  fee  is  $0  20  per  article  listed 

931.23  Bulk  Mailings.  Identical  pieces  of  firsi  Class  and 
third-class  mail  paid  with  ordinary  stamps,  precanctled  stamps. 
or  meter  stamps,  are  subject  to  the  following  fees 


Up  to  1.000  pieces  (1  certificate  lor  total  number)        $2,50 
Each  additxxtal  i  ,000  pieces  or  fraction  thweof  0  30 

Duplicate  copy 0  50 


T — J- 


932  Return  Receipts 
932.1  Description 


932.12  Return  Receipt  for  Merchandise  Service.  Return  recc  pt 
for  merchandise  service  is  available  for  merchandise  sent  as 
First-Class,  Priority  Mail,  third-class,  parcel  posi,  bound  primed 
matter,  special  fourth-class  rate,  and  library  rate  mail  (see  934) 

Not«:  For  infonriation  about  mtemational  return  receipt  service,  see 
Irttemabonal  Mail  Manual.  340 

932J  Fees.  In  addition  to  postage  and  oiher  fees  iht  fees  tor 
return  receipts  are 


91$  Special  Delivery 

915J  Fees  in  Addition  to  PosUge.    The  special  delivery  fees  are 


916  Special  Handling 


ClaM  of  Mall 


Ov«r  2  ItM.  but 
2  11m.        not  over  10       Owe  10 
or  IMS  Ibt.  ItM. 


First-Ctass  and 
Pnonty  Mail 
AH  Other  Classes 


$7.65 
$3.05 


$7  95 
$8  65 


$8.55 
$9  30 


916,4  Fees  in  Addition  to  Postage.    The  fees  for  special  handling 
are 


Weight  Feo 

Not  more  than  lO  pounds $1  80 

More  ttian  10  pounds 2,50 
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REQUESTED  AT  TIME  OF  MAIUNQ: 

Showing  to  ««tK)m  (stgnattirej  arxl  data 

detivwad 

$1  DO 

Showing  to  wfxxn  (signature),  aaie,  and 

address  where  dedvered 

1  35 

REQUESTED  AFTER  MAIUNQ: 

Snowing  (0  »»nom  (signature)  and  date 

delivered 

6  00 

RETURN  RECEIPT  FOR  MERCHANDISE 

(•M934) 

Showing  to  whom  (signature)  and  date 

delivered 

1  '0 

Showing  to  whom  (signature),  date,  and 

address  where  delivered 

1  50 

933  Restricted  Delivery 


933J  Fee*.     In  adduion  lo  poMage  and  oiher   fees,  if.t  fee  for 
restricted  deh'.ery  15  S2  50 


934  Return  Receipt  for  Merchandise 
934.1  Description 


9342  What  May  be  Sent  With  Return  Receipt  for  Merchandise 
Senrice.  Retjrn  receipt  for  merchandise  s«r\ice  is  a-.ailahie  W>r 
merchandise  sent  at  the  First-Oass,  Pnoriiy.  third-class,  pared 
post,  l)ound  printed  muter,  special  fourth-class,  and  hhrarv  -3tf^ 
of  postage.  All  articles  must  be  mailable  m  accordance  *i'.h  !xr.-.a, 
regulations.  Special  delivery  service  is  ivajlabie  for  other  itian 
bulk  ihird-class  upon  payment  of  the  prescribed  fees  i>ee  '^\i  .'» 
Special  handling  is  available  for  singie-piece  rate  !h,-d-class  ano 
fourth-class  pieces. 

934.3  Fees 


Showing  to  whom  (signaiurel  and  date  o< 

detivery 

Sriowing  to  whom  (signature),  date,  arc 

address  where  defcvered 

$1  10 

$'  50 

1 
J 

934 .a  Accepunce  Procedures 


934J3  Verification  of  Delivery.    Vfaiiers  ma^  obuin  a  copy  of  the 

delivery  record  by  sending  a  wriuen  reqjesi  to  the  post  office  of 
address.  The  fee  is  k>  for  each  copy  requCMed  and  must  be  sent 
vkiih  the  request.  Mailers  may  not  obtain  a  reiurn  receipt  afie' 
mailing. 

940  Nonmail  Services 

941  Money  Orders 
941  1  Issuance 

941  12  Purchase  Amounts,  Fees,  and  Payments 

<UI  12-IFtti 

a.  Postal  military  money  order  (:^'-ued  by  military  facilities 
authorized  by  the  De'partmeni  of  [>efense) $0.25 

b  Demesne  money  order  (issued  at  other  post  offices, 
including  thiise  *iih  branches  or  stations  on  military  installa- 
tions)       M.7S 

c  Inquiry  fee  (includes  ;he  .ssuance  of  a  copy  of  a  paid  money 
orderl      $2.50 

941  4  Inquiries 

941  43  Fee 

941  4 il  Amount.  The  customer  m..st  pa\  'ne  fee  prescribed  in 
iW  !  I24c  for  each  money  order  mquirv  suhm.iied  on  a  Form  b401. 
tach  horm  fr40l  covers  only  one  money  order, 


941  4U  Excrpnon      The  fee  required  by  ^41  431  does  not  have  10 

V  Tjid  IV  Mnns,  oi,*ier  Tinancial  institutions,  and  the 
,  „,  f .,  -'ei'  j^encies  "la^  process  money  orders  directly  *ith  the 
t  eUf -ai  Rfse-f-ve  h.irn,  3 no  for  otriciai  post  office  business. 


94$  Mailing  List  Services 
945  1  General 


94*  16  Fees 

W^  lt)l  Corrtcnon  of  \ajnt  and  Addrtsi  or  Occupant  Lisn 

a  Ihe  fee  s  Si'  '\^  for  each  name  or  street  address  on  ihe  list, 
wiin  a  minimum  fee  of  i5  for  each  list  corrected  (The  minimum 
applies  for  lists  with  fe*er  than  35  names  or  addresses.) 

W^  ;«  Sortation  of  Mailing  Li^ts  on  Cards  by  Fivt-DiiitZJPCodi. 
i  he  'ee  for  this  service    s  S^j  per   l.CKXi  addresses  or  fraction 
thereof 


945  4  Sorution  of  MailiPi  Lists  on  Cards  by  Five-Digit  ZIP  Code 

945  41     Address    information    System    Products.      In    the    third 
sentence,  oeiete '(at  no  charge) " 


950  ^Iterndtne  Delivery  Services 

9Si  Post  CMTice  Bo.\  iPO   Box)  Service 

•     ••••• 


951  :  Fees 


951  22  Fee  Groups 


»</  22:  f,r,}up  I  Fets 

1     ,.-!,-ii  ^rnlicaiwn     Text  ol  existing  951  222a(1) 
r   In.U-xn.iei.  Fjumej     Text  Of  exitUr^g  951.2228(2). 

.  Or<u^>  .  •  jj. ,'  r;t\s.  Group  1  fees  are  divided  into  three 
cateeor:es  as  Med  -leo*  Customers  must  pay  the  category  of 
(jrouD  '■  fee  itn  .    • -espijnds  to  the  post  office  *here  the  t)OX  is 

9<l  221G^oup2  Fees     Text ot  •xiettng 951  222b 
Q<:i  224  G'.'up  ^  Fee^     Text  o(  exiettng 951  222c. 

9^1  *;  Kacihties  Primarily  Serving  Academic  Institutions 

9'il2S2  Adfustnitni  of  Feti  to  Mttt  Stmesitr  ichtUitlet  In  t^e 
note,  replace  tr>«  tint  sentence  aa  lollowa:  Round  charges  to  the 
next(hi:^ner  t  T.^.'.pieolSOlO 

951  i6  Fee  Schedule 

9^1  201  ftts     '  CCS  '.'>:  post  office  box  rental  are  as  follows 


Box  Siz9 

1 

2               3              4 

Per  Semi-Annual  Parltx] 

5 

Group  'A 

S21  50 

$3100      $57  50      $95  00 

$157  50 

G»Dopie 

19  50 

27  50        50  00        84.00 

140  00 

Groupie 

17  50 

24  50        46  50        77  50 

130  00 

Group  2 

... 

10  75        1575 
Per  Annual  Period 

25  00 

Groups 

$7  25 

$1125 

... 

Groups 

200 
I 

2  00          2  00          2  00 

-T-    J       S   -I      1       I 

2  00 

952  Caller  Servce 


952  2  Fees 

952,il  Reserved  Number  Fee.    The  fee  for  each  number  reserved 

by  a  customer  is  S25  per  postal  calendar  year  or  any  part  of  such  a 

calendar  year. 

952.22  Caller  Service  Fees 


952.222  Basic  Caller  Smuf  Fet 

a.  General  Ruie.  The  applicable  fee  for  caller  sersice  shown  in 
952.222c  must  be  paid  sem, annually  for  each  cailer  number  or 
separation  used.  A  separate  tiasic  fee  must  be  paid  for  each  facility 
where  Accelerated  RcpK  Mail  (origin  caller  service)  is  provided. 


C«Mgory     PotlOffiM 

2i^eodM 

iA           NewYofK.NY 

10001-102M 

IB          Staten  Island,  NY 

10301-10399 

Boston,  MA 

02113,02115, 

02128, 

02134-02135, 

02139-02140, 

02142,  0214«, 

02158-02162, 

02164-02168, 

02178-02179, 

02181,02205, 

02214-02216, 

02218,  02238 

Long  Island  City,  NY 

11101-11199 

Brooklyn,  NY 

11201-11299 

Queens  (Rushing),  NY 

11301-11399 

Queens  (Jamaica),  NY 

1140M1499 

Queens  (Far  Rtxtiaway), 

11601-11699 

NY 

^Philadelphia,  PA 

19101-19104. 

19107 

Washington,  DC 

20004-20009, 

20013,20026, 

20036-20037, 

20050 

Betnesda,  MO 

20613. 

20824-20825, 

20827 

Arlington,  VA 

22202, 

22209-22210, 

22216 

McLean,  VA 

22103 

Chicago.  IL 

60606, 

60610-60611, 

60654,60664, 

iC 


Los  Angeles,  CA 


Beverly  Hills,  CA 
Santa  Monica.  CA 
San  Francisco.  CA 


Honolulu,  HI 


60680-60681, 

60684,60690 

90019, 

90024-90025, 

90034-90036, 

90048-90049, 

90064,90067, 

90069 

90210-90212 

90401-90405 

94101, 

94107-94108, 

94126,  94133, 

94147,  94159. 

94164 

96801-96815, 

96830 


b.  Fet  Categories.  Caller  service  tees  are  divided  into  three 
categories  as  listed  Exiiit>ii  951.222.  Customers  must  pay  the 
category  of  fee  that  corresponds  to  the  post  office  where  caller 
service  is  used. 

c.  fee 

Cfflory F«t 

1A $225.00 

IB 215.00 

1C 202.50 

RedMtgnaM  eidtling  9S2.222b  aod  952.222c  as  952.222d  •r>d 
952.222«.  rMpecOvely, 


Pott  Office  Box  S«rvtc«:  AH  post  offices  that 
have  city  delivery  try  postal  earner  and  are  not 
listed  m  Gnsup  1A  or  1B 
C«Hw  S«rvtc«  AA  post  otfices  not  hsted  m 
Group  1A  or  IB 
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Statanwnt  of  Maling 
S«cond-Clns  SfMcM 
and  Classroom  Rates 


CHECK  AS  APPLICABLE 
C  Spacial  Rate     ^ 
C  Classroom  Rare 
'J  Incidental  F>r<i  Class 
Enclosed 


m^U, 


■«>• 


ot  the  10%  aVowaac*.  must  dabn  lagulw  nMa  and  mm  Form  3641 K. 
Wimcuwiilnglad  r>— autoacrfcat  roglaa  Iw  a«e—  of  ttw  10%i 
not  nakMa  at  Sacond-Claaa  rataa. 


Mam*  at  PwMcatnn  a>  Naws  Agtnt 


Po«i  OttK*  IPOI  md  Suia  o<  Maikng 


Pubtca 


EdUKjr  Coo«  *«v 


Data  of  iMua 


V  of  Issue 


PO  francs  lumbar 


Osiaa«MaaMg 


Sequanced  Staiamam 
j  No   IRaquwad) 


ONf  0*  t*w  leaaa  aatow 


Con«iiata  it«a  sacnon  i<  iha  statamani  is  )« 
OMt  ISSUE  Of  EDlTIOM 

Avwaga  VVaigM  em  Copy  fof  ma  Issua  (OMM  4«3  34i 

ibi 
Aoiwd  o«t  lo  8  iJacimal  piacas  ft  naeassarv ' 

Panrani  a<  Atfvanamg  at  Tins  issua 

%   ! 

Post  0(<ica  Comouiad  Awsga  ol  Comtwtad  Waign'  D«  Coov 

ibi 
(Round  oft  to  6  dacanal  piacas  it  nacaasary) 

Cor^o'ete  t^n  sect'oo  when  rhu  statement  >s  'Of  ALL  ISSU€S  o*  •  catendar  mont^  Enter 
Totai  ootjn<Js  «!thef  n  \em%  i.  Through  9  or  in  tt«n  1 1.  M  appropnate.  and  tn  item  12. 
To  compuTe  per  piece  c^arg«s  miitipty  th«  numbar  of  adckttsad  pt«cM  p«r  isau«  by 
tha  numt>«r  of  issu«s  and  put  th«  rftsuK  »n  items  16  through  27  m  eppropnate. 


Numtwf  of  'i»u«»  '^in  Mootti 


Percent  of  A(N    if<  Total  Month't  Itswe 


AetgM  o*  One  Sr%^T  CMM  463  34i 


iPourxl  off  to  0  dectfnal  p4aces  rf  r>acessafvl 


Combtn^a  Wetghi  of 

Or^e  Copv  f'om  Eech  itiue 


Km. 


iRoury]  off  to  6  dacim<<  places  tf  necestarvt 


ZOM 

•Subacribas 

Coploo 

•Non- 
•ubacrtMr 

Coplaa 

Totai  Copies 

Total  Pounds 

Pounda 

Rata 

Voltage 

Toliria 

1    CM.  UnN 

t  120 

§ 

8CF 

123 

i 

1  a  2 

141 

5 
i 

1 

151 

177 

2'7 

258 

I 

1 

308 

* 

360 

1 

Subtotals 

._. 

■^ 

KEY  RATE  CoancMitltion  (it  uai 

■"■.I!?  "*        Total  *ay    LBs 

«  KaY  ■>"• 

■ 

463  41 

.    '06  . 

U— MidtS  — waaivd. 

Total  Pound  Rata  Poataga  11 

121 

13. 

U«^ 

Oaacilirtion 

^n,b-otcop«s  :!^sn^r?!!J2 

Rata 

Poatagt 

16 
17 

18. 

0 

Pes  psctagsd 
and  sacked 

undaf  DMM441 

Mot  Z\P  •  4.Z1P  •  4  Bercodad 

16» 

ZIP   •   4 

162 

ZIP  •  4  Bercodad 

151 

It. 
20 
21 

H3 

Pes  packagad 
and  sacked 

undaf  OMM  443 

Mot  ZIP  »  4.Z1P   »  4  Bercodad 

126 

Bf>  .  4 

122 

1 

ZIP  «  4  Bercodad 

lis 

22 
23 
24 

H5 

Pes.  ai  90  ekgs 

placad  «  SO 
afv.  t  umoue  30 
seeks  OMM  443) 

Mot  ZIP  ♦  4,71P  »  4  Barcodad 

129 

1 

ZIP  .  4                        i 

132 

s 

1 

ZIP  *  4  Bercodad              | 

109 

2S 

n 

Pes.  packaged 
and  sacked 

under  DMM  444 

088 

n 

26 

J2 

125-pc   WS                    1 

086 

27 

13 

Saturation  W.S                   { 

081 

28 

Suktotals 

« 

1 

2« 

Nanartv   Parcantasa  (100  -  A<1v   %l                                 »  10  Of 

1035   »  Mo   Quel   Pci    iL«>a  281   • 

30 

No.  e*  Ad*  Pes   Uiaf  copmsI  anterad  at  Dal   Unit  lona  'Sia 

.  tcacti,  . 

31 

Mo.  o«  Addr  Pes   Mat  copwsl  amarad  at  SCf  lona  rata 

.   «  W  003  - 

32 

ToiK  Piaca  Rata  Discount  (2»4'3af31) 

b 

- 

Total  Pteca  Rata  Poataga  (28 

321 

33 

Total  Poataga 

aid*  1  !  1  3   -    331      Carrv  to  eida  2.  tin 

•  35 

L_^ 

34 
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In-County  and 
Foreign  Rates 


*ltoqMi|*  paMaMMM.  Md 

•(  «n  10%  Inril  M  MM  aaoMa  ♦•»  kKdunty  r»«aa. 


Total  Poataga  Ffoai  Sda  Om  (Una  M 


>ln-CotJntY 


^^      O^hsrrUi* 


37. 


AI  Other 


■Subecntw  Copws 


'  Morsubscnber  Coows 


Total  CocMS 


Total  Po<*ids 


»0  106 


•0  116 


Poataga 


Tool  la-CayMv  Pound  Rata  Poataga 


Uval 


J^ 


I 

8 

s 

a: 
•c 

< 

s 


J3 


Daactlptton 


NumiMr  d  Copies 


Pta  Packeged 
and  sacked 

imMr  DMM  441 


3«     Mot  ZIP   ♦    4  or 

ZIP  «  4  Bercodad 


J40     ZIP   *  4 


141    ZIP  <  4  Bercoded 


Pes    In  crTy 

01  unK}ua  30 
pkgs.  pMcad 

m  ctty  or 

urwiue  30  seeks 

(OMM  4411 


;42     Mot  ZIP   ♦   4  o> 
[ZIP  •  4  Betcodcd 


13    ZIP  »  4 


44    ZIP  «  4  Bsrcodw) 


J5 


K1 


K2 


K3 


Pes    m  50  pke* 

pieced  w  60. 

city    6  urioua  30 

sacks  (OMM  4411 


146.    Mot  ZIP  ♦   4  ot 
I  ZIP  «  4  Barcaded 


No.  otQiMHtylng 


46.  ZIP 


47    ZIP  r  4  Bercodad 


Pes  packaged 

end  kecked 
uTMMt  OMM  444 


48    Cemar  Route 


49     12fr-pc    V»/S 


SO    SeturalonW.S 


&1     Subtotal  Iknes  39  SOI 


•  077 


077 


38 


077 


073 


077 


073   i 


060 


036  I 


033  I 


.7    MumBe.  ol  *dd'assed  Pieces  (iW  coprasl  entered  ei  Dekvery  u~t  fona  rai> 


>   to  003 


Total  ki-County  Ptaea  Rata  Postage 


63 


n 


Foreign  (IMM  242.21 


64    IMaigtit  pei  Copy  ICtnadal 


1 55    Waigw  pai  Copy  I0in»  CountnesI 


(tficiuda  all 
wreppir>9SI 


Bound  oft  to  6  (Jacimel  pieces  il  nacfssaryl  | 


nnciuda  el 

wreppmgs) 


(Bound  o«  to  6  de^wnal  places  x  nacassaryl 


Rata  Category 


56    Canwla 


57    Ot^a»  Countries 


SubecraMS/ 
Requester  Copies 


Nonaubacribar/ 

Wowaquaster 

Copies 


Total  Copies 


Rate 


Total  Foreign  Poataga 


58 


59  Additional  Poatege  lor  cunm«ngled  Moneubacrifaat iWeruaeuaetar  Cocws 
*i  aacess  ot  the  101k  kmrt  iConwute  on  aide  1  o(  a  saper«a  3541  R 
carry  toroerd  to  Wiis  erftry  the  (.gura  on  line  34  ot  thet  lorm.  ettacfi 

that  t0rrT^  to  tNS  torm  ) 

Saquanca  number  o'  attachad  lorm  __^ 


Total  Copies 


Total  PoutHls 


Postage 

""IT. 


Total  Poataga  «Add  item*  35,  38.  53.  &8  and  60) 


The  isibmlsslon  o<  a  falsa,  fictitious,  or  IradulaBi  »iata«t>airt 
mar  result  In  hnpriaorMnant  o<  up  ta  6  years  and  a  fine  of 
up  to  610.000.  (18  use  1001) 


In  addltfan.  a  eiW  pani*tr  of  up  to  IB.OOO  and  an 
additional  aaaassmant  of  tstrice  tba  ameum  taleetv 
may  be  knpoaad  (31  IT     38021 


I  hereby  citify  that  all  Information  furnWad  on  th..  lorm  is  accurate  and  truthfui.  and  that  this  mMerial  pr.sant«l  quallftoa  tor  d..  .«.. 
poataga  daimad. 


62s    Mama  IPnntadl.  Telepnone  Mumoai 
and  S.^f^iura  ot  Mailer 


62t    Planed  Meme  and  Telepnone  Mo  ol 
PutMisnef  (It  rK>i  seme  es  rrvartcl 


63    Computed  By  USPS  (Signature  Reowredi 


64     Dan  lUSPS 

RounC  Slampl 


PS  Form  3541 -N,  January  1991    Ifie^'sel 


PS  Form  JS41  N  ip  I) 


PS  form  354 l-N  (pJ) 


BEST  COPY  AVAILABLl 
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AE'isai 


Statement  of  Mailing 
Second-Class  Regular  & 
Science  of  Agriculture  Rates 


Ctasft  (fH:to««d 


'Raguiw  puMcdiont.  end  atl  convningled  nonsubsctibw  co0<M  « 
•«c*u  ol  Itw  10%  •liowtnca.  must  claini  only  ragular  rttM 
Nooco"ifningie<j  nonsutMcribef'nonreguMtaf  copws  m  eicess  o(  ttw 
10%  siiowaocc  are  not  mail*bl«  tt  Sacond-ClMi  fitai 


fi*WfM  of  Pue«b«tion  Of  New«  Agam                                                               <  Pubhcanon  No                  |  tdnior^  Coda'Kev               Okie  o(  (sso« 

i                      1 

f 'aouancy  of  itua 

Pmi  Qtiic*  K^  an*  SiM*  »l  M*kr>« 

CO  ZIP  •  4                               PO  Fio«no*  Nom«>»            Data  ot  Maiknf 

No   Iflaquvadl 

Complct*  ONE  a<  th«  Boiaa  Batow 


Comota«a  ma  aaetion  i<  itKi  naian^ani  i»  (o< 
OMf  iSSUf  or  EOITIOM 

A«*>a9a  iWaigM  »•'  Copy  (tv  km  Kaua  lOaUM  4«3  Mi 

*» 

* 

Poaa  CMtKa  Comeuiad  Avwaga  o<  Can««iM  Wa<gM  sar  Cooy 

ib« 
(Round  oft  to  6  daomaf  o*aca«  if  nacaaaary* 

Complete  this  aection  when  trui  jiatwreot  is  tw  ALL  ISSUES  of  a  c«ten<J»»  month  Emw 
total  Doonda  aitn©f  .r  items  1  ttirougfi  9,  tx  in  itao)  1  1    m  aoprooriata.  »n<J  in  item  12 
To  compute  oef  piece  cfiatgea   multiply  tti«  non>6ef  of  addreuad  p<«c«t  p«t  i»»o«  by 
the  numoo'  o'  i»»uo«  and  pu'  the  result  n  item*  16  thfough  27  ••  approfKiaU 

t^ijfnb*'  ol  l|Si>«l    TNi  Monfti 

1  PBrcow  of  AiJv   •!  Total  Month  1  itaua           % 

»V..gnt  ol  On*  Snaai  lOMM  48J  J4i 

Ibi 
IRound  off  to  6  dacwnal  placat  if  nacaaaanii 

ComCMoao  l^atghl  of 

One  Cooy  t'OTi  E*c^    mj^ 

lt» 

tFlound  oil  to  6  decimal  olacas  if  nacasaaiyl 

I    IM.  IMl 


%cr 


10     SulMOfata 


Waw-wA  Ialan-Aa4   Cootaa 


■/<  10%  UM  IOva>  10%  Ca>n 


Total 
Cooaa 


Atfvaniaaif 

IVxinda 


tr 


Sel/As 


178 


•  120 


123 


204 


2M 


11    KEY  RATI  Computation  kf  uead   do  not 
comoMa  itania  1 '».  eaa  OMIkI  4«3  4i 


Toial  Adv    L^• 


■  Kay  Rata  . 


12    NonaOvama^ig  Ptxnda  IToiai  iba 


Um»  U  ■«<  U  ■■  mavwl 


Total  Pound  Rata  Poataga  I1'12l 


•a 


B3 


BS 


CI 


n 


C2 


C3 


MumlMr  of  Coo*a« 


•Kimtar  Ouaanad 
Addraaaad  Placaa 


Pes  oadiaoad 

and  sacked 
undat  OMM  441 


Pea   packaged 
and  sacked 

undet  0M1M  443 


Pes   m  iO  page 

placed  m  50 
city.  A  unioue  30 
aacta  lOMM  443) 


Pes   packaged 

and  sacked 
under  DMM  444 


Not  ZIP   »   4.  ZIP    •   4  8a<cooad 


Not  ZIP  »  4  ZIP   •  4  Ba'coOM 


Rate 


201 


158 


Z1F   •  4  Barcoded 


Not  ZIP  >  4iZ1P   •  4  Barcodw] 


ZIP    •    4 


ZIP   •  4  Barcoded 


125  PC    W-S 


Satmaiion  A^ 


21    SuiMoiala 


29    Nonadv   Pareemaga  1100  -  Adv   %i  . 


I   SO  000^   ■   No    of  Oual    Pes    ll»a  28)  . 


M    No  of  Addr   Pes   (aaf  cooreal  erwered  at  Dal   Unrt  lona  rata  . 


1M 


139 


31     No  of  Addr  Pea   Mat  coo«al  entered  at  SCF  rone  'ste  . 


32    Total  Piece  Rate  Oiecount  (2^3IH31) 


Poetage 


Total  Ptoca  Rata  Poataga  (28-32) 


Total  Poataga      side  1  1 1 3   •   331      Carry  to  aida  2.  Hna  36 


Totale 


13 


33 


34 


PS  Fortn  354 1 -fi,  Janoarv,  1991 


Go  to  RcvarM  of  Thia  Fonn 
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In-County  and 
Foreign  Rates 


puWkaltont.  «id  ril  eomniki^ad  nonaubMxttat  eogtaa  m  aaeaaa 
o<  tha  10«^initl  ara  not  aNgMa  «or  In-countY  rataa 


Total  Poataga  Ftotit  Stda  Ona  Itlna  341 


Foraign  (IMM  242.2) 


54    Meighl  pei  Copy  iCanadal 


Onekide  t» 
Miappmgal 


(Round  o«  to  8  decimal  places  H  necessary) 


Rata  Catagory 


56    Canada 


57    OiK«<  Countries 


SubscriMr/ 
Raquaataf  Cop«a« 


NonaubacHbac/ 

Nofwaquaatar 

Copiaa 


55    height  pe<  Copy  lOthei  Coui.triesl 


(tncKide  an 
wraopir*0S) 


(Round  oil  tc  6  decimal  placet  if  necessiKvl 


Total  Copiat 


Rata 


Pottaga 


Tota(  foraign  Poataga 


58 


59  Add>tior<a(  Postage  toi  commmgieii  nonau«>ac>*e<  cop«s  in  eicess  ot 
the  1 0%  iimii  (Compute  on  side  1  o(  a  sapaiaie  354 1  R  carry  tonwatd 
to  this  entry  the  (igure  on  hne  34  ol  thet^orm  attacn  inai  form  lo  tfus 
form  ) 


Sequence  nomtjai  o(  attached  'orm  . 


Total  Copiat 


Total  Pound* 


Poataga 


60 


Total  Poctag*  (Add  Hama  35.  38,  S3.  58  and  60) 


61 


The  fubfniatton  ot  a  «alaa.  fictltlou*.  or  Iradulartt  atatamant 
may  raaolt  In  Impriaonmartt  o4  up  to  6  yaara  and  a  Hna  of 
up  to  tlO.OOO   118  use  10011. 


In  addtttoo,  a  etvl  panalty  o(  up  to  »5.000  ar»d  an 
■bdMorwl  aaaaaamartt  of  twiea  tt»a  amount  'iiiaty  clalmad 
may  ba  Impotad  (31  USC  38021 


... ,,  ._._:->■■  —  1 

•In-County 

Total  Pounda           1 

Rata     1 

Posiaoe 

"T 

• 
or 

36 

OeHvervUnM 
fnwy 

»0  106] 

.,J 1 

MOMtar 

Intry 

»0  116 

— !■ 

_ 

38 

i 

Total  tn-County  Potmd  Rata  Poataoa 

Laval 

Daacrtptton 

Numbai  a<  Copiat 

No  ofQuaWylng 

Rata 

Poataga 

'S 

J1 

Pea  Packaged 

and  sacked 
under  DUMll  441 

39    No<  2>P   •  4  or 
ZIP  .  4  Bercoded 

1  077 

s 

40    ZIP  1   4 

077 

41     ZIP  •  4  Barcoded 

077 

1 

J3 

Pes    m  city 
or  un«)ue  30 
pkgs   ptecad 
m  city  Ol 
unique  30  sacks 
lOMMI  44  1  i 

42     Not  ZIP    •   4  or 

ZIP  •  4  Barcoded 

1 

077    [ 

, 

43    ZIP  ♦  4 

073 

1 

■D 

44    ZIP  •  4  Barcoded 

073 

i 

J5 

Pes   •!  50  pkgs 

placed  m  50 
city    &  unique  30 
eecks  (D*»M  **\) 

45    Not  ZIP   •   4  or 
ZIP  '  4  Barcoded 

077 

< 

c 

46     ZIP    •    4 

073 

47    ZIP  «  4  BercAded 

060 

kC  1 

Pea  packaged 

and  sacked 
undei  DMM  444 

19  501 

040 



• 

a. 

K7 

49     12S-PC   WS 

036 

51 

K3 

Subtotal  iknes 

50    Saturation  WS 

033 

• 

— 

52 

Number  of  Addressed  Pieces  i»o»  coowal  emered  at  Oe*very  ami  2on«  .ete "   »"""■'.: '. ,_ 

Total  Irt-County  Placa  Rata  Pottaga     ' 

- 

53 

,  haraby  cartify  tt^at  all  inform^lon  h«-.»»d  on  .W.  k»m  1.  .c«»a,a  afvl  tnMHul.  ..- .h«  .hit  m«ar« 
pottaga  clalmad.  ^ 


e2a    Name  (Pnntedl.  Telephone  Number. 
aryl  Signature  ol  Mailer 


62b    Prmted  Name  and  Telephone  No   of 
Pubkehei  (M  noi  same  aa  maiierl 


53    Computed  by  USPS  (Sigrwiuw  Reouiied        j64    Data  njSr^ 

'  Round  Slamci 


PS  form  3541 -R.  January  1991.  (f»ey»fseJ 


PS  Form  3541R  (pi) 


PS  Fonn  3$41R  (p.Z) 
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* 


Statsnwnt  of  Maling  with  M«t*r  or  Pr«canc«Ud  Postao*  AWxMl 
Fir*t-CtaM  Mai  (For  Prierltv  Mai  Uaa  Form  3606-PC) 


Method  of  Paymont 
O  Metsr  Pottaga 
D  Pracanoted  Stamp 


MA&^fl:  CoivipNM  tM  MsN'M  by  t^^dwfiMf.  ^tii.  Of  (wmIbw  pOACa-  Um  ronn  300V  w  ^row  im#o  ■  foc#4|M 


»o«t  Otfic*  o« 


Pvnnd  HeM»r  •  Mam* 


T«*»o*H>na  ktumoar 


HVt^tct  Matkng  ••  Pf«o«r«d 

fif  et^«r  mar  tn#  #*rfnit  N>-i»f) 


r- 


D«t« 


RkL  S«t.U  IW    Tfsv* 


Proc*s«mo  CMagory 


AM    P*U«M  |l««     OnN*r 


Stngm  Piac* 


,  pounds 


T<H»l  ^S«c«t  .n  MwIn^ 


jToiai  A«i^i%4  o*  Maitar^ 


•  For  moitinga  ot  ■ufomarion-compotJbto  l«n»f  «!/•  p*«c*«  ©MM  S20i   oth^  Than  cvds 
90  to  Port  A  ort  ttto  r«v«rM  o<  tbi«  form 

•  For  moifcnga  ol  non-ouiorn«tiOf>-cornpat)bio  lot  tor  so*  pt«cot  (DMM  *•  28)    om«r  cn«n 
cortfo.  «ro«9h«r^   6875  pour^  |1  1  ouncoot  Of  toot,  qo  to  Port  B  o»  cNo  ^ovvrt*  o*  rrvs 
form 

•  For  mo»*«ngt  o<  Aon  lortor  ti^o  piocoo  {DMM  1  28t  othor  tt»*n  cofdi  inr»»gn.r»g    68  ^5 
pound  ( 1 1  ounooo)  or  to««.  90  to  Port  C  on  tt\o  fOv«r«a  ol  m>t  form 

•  For  moi»*r>g»  of  pooto«  co'ij*  otki  po«tc«fdi  (DMM  *  28l,  90  to  P»n  D  o^  m«  '»v«fi«  o* 
thto  form 


Sim*  Finpnt  »•>  AMiuon*  Oottft 


:  C!yr*ci  R»t»  C  tow««1  R*t«  lAtfii  balanca  ro  ttw«  tormi  .  ^»•ltt>w 


Mo    ^<KM 


USPS  AultMKKtO  Maying  ID  C«l)««l 


C^ct  AI  That  A«elv  (USPS  Onlyl 
CcotralLrsd  Pottag*  ^•vm«n1 

DMM  144  I  O'oc  S^tomant  lo 
U  Entarad  a< 

0"fl   :;oait  *fO  71° 


Ont    t:  Oaal   SC»  30  ZIP  . 
On»     iiOtt    AOC  


Part  A 


Part  B 


Part  C 


Part  P 


ftata'^«ca 


Total  Postaga 


TN«  tignatura  of  •  ma<i«r  or  itt  agent  c«riifi««  tnat  ix  will  be  liable  fof  and  agrees  to  pay  tubtect  to  aopeali  prescribed  by  postal 
law*  and  regulatiooa,  ar>v  ravanua  dafioancia*  aaaaasad  oo  this  mwhng  i<  this  form  is  sigr>ed  by  ar>  agant.  the  agan(  cartidas 
ttvM  It  «  authoniad  to  sign  ttus  vtatamant.  V\m  tti«  certification  binds  the  agent  and  ttw  matler  and  both  the  mailer  and  the 
agant  wiM  ba  kaOla  tor  nxi  agraa  to  pay  any  deficiences.) 


Tha  lutwainr  a(  a  f«M   hcmiaua  or  tttutumn  ilatanwrt  m«v  raaun  n  anenaonmam  at  ue  tc  S  >aan  and  a  l<na  •<  iw  la  1)0,000  I  la  USC  lOOO  In  aedmon. 
a  c«vii  pananv  or  ue  to  15  000  and  an  adcsttonai  aaaaaa«t>aHt  or  rwioa  om  amowm  raita^v  ciaanad  ms<,  oa  imDoaM]  19!  USC  38021 


I  haaaby  aarUfy  thai  al  Intewwatlaw  HvnMiad  an  tMa  torm  ta  accurau  and  ouihfU.  aiW  thai  itite  matarM 


au^Waa  lea  tfiaaaiaa  af 


Sianafura  or  PamM  Heidar  or  Agani  laot^  o"'^<pai  and  agam  ara  iiabia  *o*  ao«  poaiaga  dai>cia^v  irv.^'-ao, 


Singia  PMca 
<M»gM 


CtMca  Ona 
]  Van*  Nor 


P'aa»7  vaiKiraiMK  « 


Taiapftona  Nomftar 


*fa  ma  figwfaa  at  taTl  adjuatac  from  mailar  »  aolftaa' 


II    vaa 


Oala  lliiii   Nsnfwd 


I CER nry  that  0«* ma*no  haa bean  aiapactad  canoamma.  llakweiMv  tor  iha <ata <i<  eoMa«a  daHnad  2ler«o« 
land  ptaaoft  where  raqmradl.  3>  aiaaai  cawpteoan  e«  the  stawmaiM  »« madinB.  and  4i  •aymam  •<  th*  required 


Signaiwa  a<  iHn0w 


n  Ferm  3900-FC,  January  199t 


Round  Sume  Waeuiraa) 


^a^anciM  DooMMnt  -  ranvavd  ta  rtaenea  Offlea 


PS  form  3M0-PC(p.l) 
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Form  3600-PC  -  Fir«t-Clas«  Other  than  Prtority  Mai  -  Portago  Affixed 

Pottaga  Computation 


Automation 
Otaeouma 


Count 

IPcal 


Charga 


Autowattea-CowpadMa  Latter  UMM*  (201 


ZIP  *  4  eanodad 

15-Oienl 
ZIP  «  4Bareodad 

13-Olgnl 


ZIP  'I  4  Piaaofi 

ZIP  *  4 

ladl 


Carflar  Routa 
p>«aortad  Fvai-Claaa 
Smgla  Piaca  Rata 


_  pea   -  •  . 
PC.   -  ♦  . 

_pea    •  t . 


.PC.    .  «. 

.  pc*^  "  ♦  . 
.  pea    •  •  . 

.  pes.  *•  t . 


OMoeuma 


Charea 


Mo»-AutomelloM:anpaMbta  Letter  .••7S  k.  (11  ai.l  er  laaa 

Cart*  Routa  "  pea    -  •  — 

Piaaonad  Firat-Claaa     «  — — 

Singla  rsara  Rata  ___^__—  >  


-pea 

.pea. 


Nonatandard  Surctvarga 

•(  AppkcaWal 
Praaonadand  Camai 


Smgla  Plata  Rata 


06  «  . 
10  »  , 


.  pea    ■  t  . 

t 

.  pea-  ■  •  , 


Total  -  Part  A  tCatry  te  from  o4  forinl 


Telsl  -  Part  ■  tCarry  te  fcwM  e«  term) 


Nonlattar  -  .M7B  kill  ei)  or  Leaa 
Carnal  Routa  _^_^— —  ■■  - 

Praaortad  First-Ctaaa      «  . 


glngla  Plaea  Rata 
Wonaiandard  SurcOarga 

•4  AppkcaMal 

Praaortad  and  Carnw 
Routa 

8««*a-Piaca  Rata 


.  pea    ■  ♦ . 

.pea   -  I 

.  pea   -  • 


M  >  . 
.10  X. 


Poetal  Cerda  and  feat  Card* 

ZIP  *  4aa>codad 

Ift-Oigiti 
ZIP  *  aaaroodad 

(M>igitl 
ZIP  «  4  aaicodad 
atonpiaaenadl 

ZIP  ♦  4  Praaon 
ZIP  «  4 
(WuiKiiaaanadl 


Praaonad  FMI-Ciaaa 
Smgla-Placa  Rata 


.166  «  . 

.101   «  . 

.177   «  . 

164    >  . 

180  >  . 

163  »  . 
.170  »  . 
.1*0  X  , 


.  pc»  - 

.pea  - 

.pea  - 

.pea  • 

.pea  • 

-pes  - 


TaHi  -  fait  C  tCanv  w  <>aM  a(  «arail 


Tatal  -  Part  D  tCany  te  (rant  a(  team) 


PS  Farm  360e-PC.  January  1M1  <Ma«araiil 


PS  For«  9M0-PC  (pJ) 
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StstMiMtit  of  Maling  with  HnvH  hnprirrt* 

Rrst-ChM  Mai  (For  Priority  Mai  Us«  Form  360&-A)  >. 


piicl   ^ft^mn  In  aupttiaw  »  rvu  n— d  »  i»c»»t 


PMt  Onm  •)  MMknt 


•netu«i  a^Ca«>l 


r««tril  *««icv  Co«  Cod* 


MtJwt  SlaMmari  S«o   iw 


««o  Sac*! 


Mwrw  4  »ia<rm  «( IwdwWml  a>  CVgaMUtM*  for 


W«ot<l  No. 


l«lo    Tn 


No    raHwt 


(»oun4t 


Tout  ^i«c*f  «^  Mailinfl 


Tot*  W•.g^t  3*  Mariwig 


Nam*  md  Addnu  a<  M«i«,g  *«•«< 


US'*:  AwOlonMd  Mllwg  O  CodMU 


CHM:k  Al  That  Apply  USK  Ontyl' 

a  Cani»a<Kad  ^oaiaga  ^aymani 

anaMLoadad  to 

□  Efttarad  a(  ^ 

i:!  One    C  Daat   A«)  0^ 

O  On»   C  Oatt   SCT  30  ZIP 

J  On«    a  Oatt  AOC 


•  fo>  iiiifcig'  >*  automption-conipptiM*  lattaf  tiia  p<«cm  IDMM  S20i   att>a<  tt>ao  oa<as 
go  to  Part  A  on  (*«•  fvoM  of  l>M  torm 

•  For  rmainoi  at  norvautomMion-coinpatibld  iMtar  on  piaca*  (OMM  1  28)   otf>»  tna^ 
card*,  wa^htfig   M7&  pound  (1 1  ouncotl  or  Ian.  go  to  Part  B  ck>  ma  'svotm  o<  tmt 

•  For  mniinga  o«  non  lonaraUa  piacaa  ©MM  128)  o«t<a»  tKan  c»rd«  ».o.onmg    8875 
pound  1 1 1  ourwas)  or  laaa.  go  to  Pan  C  on  tha  ravtna  of  itx«  form 

o<  poatal  carda  and  poatcard*  (OMM  3221.  go  to  Part  0  on  t^a  r«v«fs*  o< 


•    For 


I 
i   a: 


Part  A 


Part  B 


Part  C 


Part  D 


Rata'Piaca 


Total  Postage 


The  t>9>Mtur«  o«  a  rrwiter  or  iw  agent  c«mfi«»  »>•«  it  will  b«  iiaWa  for  and  agrom  to  pav  luJxact  to  appaata  praacnbad  by  poatal 
lawa  aiyJ  ragutationa.  arty  ravwnoa  daficienciaa  aaaessad  on  ttm  mat(ir>fl  if  tt«a  form  i«  t<gr>«<>  by  an  agartt.  tha  agaot  cartifiaa 
that  It  la  authortrad  to  atgn  tfva  itatamant.  that  tha  cartification  bir>di  tha  agent  and  tha  m«»lar  and  both  itta  maitar  and  tha 
agant  wifl  ba  ItaWa  for  and  agraa  to  pay  any  daficiancias  I 


Tha  iiiiira ii  o»  a  Maa.  fwaBiia  or  traudutam  Matamant  m*»  raaun  •>  «nonM<vn«>i  o<  uo  lo  5  «aar«  ar*!  •  hno  o«  yp  to  I  lOOOO  lia  USC  lOOll.  lo 

a  oiy«  pantry  a<  i«  i*  >t.a00  «d  «i  ummnti  aaaaiiwiant  a)  tunca  aia  aowuni  imswy  ciamaa  ma,  a*  »T«Mad  OiuSCMOJ) 


ar<  Ma  torm  to  aocurala  ar«d  i>uit<«ul.  ar>«  d««  dMa  matarW  praaantad  auaMWa  for  tha  rataa  of 


S.y<aM«  0«  Partrw  Hotdar  ar  A«aM  •*»  sr»e«al  and  ataM  a«*  MMa  <w  my  oot'tv  <la*at«:»  ~:urt»<I'. 


Total  Wa<em 


Total 


Cnaca  Ona 

a  Yard    Not 


Piiiirt  VarHicanaw  Par 


Taiaphona  Nwnoar 


e^ 


Afa.t^a  fiqur—  at  >att  ad]mf<l  ^forr'  rnai*»<  >  tf\tf'9i' 


It     Vaa     Raaaor 


Data  Miilat  Montiad 


CBmFYth«tNama«i^haah«an«tapaetadoo<>eam«g  1 )  atigi«)*tv  tor  tha  fat*  or  ooataga  daimad  2)  prooar  praparatton 
arid  ofMOct  irahwa !«»»««:  »  orooar  corttotatlon  of  tha  »tBtai»>an«  of  ma*na.  and  «)  paytnam  or  tha  <«)uirad  annua*  »ea 


Siytaoira  or  War^tar 


Itound  Stamp  (Raauvadl 


PS  Fomi  3600-M.  January  1t9« 


FfetMoM  OaoMMM  -FonNFita 


PSPortn  MOO-R(pr) 
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Form  3600-R  -  First-Class  Other  than  Priority  Mai  -  Pftntt  imprint 


Postage  Coniputation 


P»aaort/ 

Automation 

Diacountt 


Rata 


Count 
Pca< 


Charga 


Naia 


fct) 


Otft 


Automattoii-CompatMa  Lattar  (OMM  5201 


ZIP  <  4  Bateodad 

(&-Oig>tl 
ZIP  ->  4  Baicodad 

(3-Oignl 


ZIP  ♦  4  Praaon 


ZIP  ••  4 
(Nonprraortad) 


Carriaf  Bout* 

Prasortad  Firtt-Claai 
Smgta-Piac*  Rata 


.  pea  -  •  . 

.  PC*  -  •  . 

.PC.  -   •  . 

_  pc»  •  *  , 


■ConpMMa  Lanai  .M7S  ft  (11  «Ll  ar  Laaa 


.pea   -  ». 
.  PC*    -  •  . 

_pc*    ■   •  . 


.  pea    •  •  . 


»u 


Nonatandan)  Swcharga 

«l  Appkcatnal 
Praaorted  and  Camai 


Singl».^iaca  Rat* 


.06  «  . 

.10  »  , 


.  pea-  -  »  . 
.pea    •  1. 


Total  -  Pwt  A  (Carry  to  front  of  form! 


Nonlattar  -  .6876  *  (1 1  oi  I  or  Laaa 

Can!*'  Rout*  ■  - 

Praaorted  F»»t-Ciaai  »  _ 

Smflie-Piaca  Rata  __^^_^  "  - 


Nonatandard  Surcharpa 
Iff  Appkcatlal 
Praaortad  and  Carnar 
Routa 


.aea 
-Pca 


Tot^  -  Pwt  ■  (Cany  to  troM  t*  tamt 


Poatal  Card*  and  Peat  Cards 


Sir>gla  Piaca  Rata 


06 

.06 


—  pea.  -  •  _ 
_  PC*   -  •  . 


Toiri  -  Pan  C  (Cany  W  front  of  form) 


ZIP  -•  41 
!»««« 
ZIP  *  4aarcadad 

I3-0vtl 
ZIP  «  4  Bareodad 
(Nenpraaortad} 

ZIP  ♦  4  Praaott 

ZIP   ♦  4 
IManpraaonadI 

Oamar  ntiMu 

Praaotad  Fkat-Ciaaa 

Sliigla  Ptaca  Rata 


im  . 

BCl      - 

177    > 

oca    - 

tM  >     , 

Dca   - 

'W  ■  ,.,  . 

■ca    - 

1*5   > 

set    - 

17(1   « 

pea    ■ 

Tottf  -  P«t  0  iCarry  la  fcom  af  tonwl 


PS  Form  3600-R.  January  1»81  Wawaraa; 
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MANJM:  CooipiaM  •«  fc«m«  by  tvp»wTW«r   p»ft.  ot  mdaMbi*  p>ftcl   Pr»p*re  m  <»m)**c«f  rf  you  "—Q  ■  fc»tpt 


Pdsi  Office  of  M«aH>9 


Pe*w*<t  HoMie*  t  N<*t*e 
»  Addrau 


TiUbXo"!  MuniM< 


AutKonnd  )o  KM  nononil*  'am'  OMM  82Si' 
.  rM  i  No 


NVM  *  *<Mr«M  of  H<tt»idu«l  Of  Ofanutbon  tot 
M  o<««>  IX»i  ■><•  p*nMI  KoMvl 


AtMfiotind  lo  UM  non*'0(N  'Mm'  IOMM  62Si 

<  ym  -  No 


M»lw>g  St*1*m«nt  S«q    *«<> 


-1 


W»c*ipt  No 


Cxtl 


I  No     "ilt*'*  No      )T'^©• 


Wvgra  o<  • 


pound* 


Tol#*  P**c«*  m  M««lK>g 


'o'*  *V»,g^'  o'  M«rt,og 


I  l>n«r-W*  DWe*i  lu*  OMM  S20i    JO  m  ^>n  *  ^r  'n« 


I  o<  mil  KmimHil  oaaWMMl  IWttr  tin  owcm  Im«  OMM  1  2Sl  «>«>9ning    20U  l> 
n.3314  u.i  «  In*,  (o  lo  tan  •  on  m*  rtv««H  oi  mi<  lonn 

•  Foi  buK  m<*n9l  a<  IWK  lonarttn  p-«c«  (mo  OMM   i  281  «*,gn>^    2082  »    13  1314  si  ;  if  wu 
fo  m  taft  C  on  tfto  rowroo  of  ttno  lo«tn 

•  fofbuft  iin*ngi  ol  alpwcM  im*  OMM  I2SI  »o<gNng  awra  liait   2M2  b   113314  •■  i  kut 
m*  <■■  10  k.  lia.0  M.I.  90  to  Pmn  D  on  Sx  rovono  o<  tl>n  tann 


S«>9l*  ^loca  Rmo    .  Of  Addnontl  Poitago  Pornwnt 
(Stato  roooono  lof  AddKiono*  Pootogal 


It  apakcMia  buk  pot  piac*  ran  aMiiad  to  oacA  pwca'  IFonn  1002  K  raquvKji 

'  :  Ym  J  t*o  


s  i 


jSPS  *tf)no'ireO  MMing  10  CoiMltl 


Sarkmg  BasaO  on 

12S  Bct  ..  ISiba       Sotn  IDMM  6411 


Chacli  *•  Thai  AppiY  tUSPS  Onlyi 

Caniraiuad  Poaiag*  Pavmani 

Ptani  Loadad  lo 

Plant  vofifiod  Oroc  Stupmant  lo 
,  Eniarod  at 
,  CV19      .  Oail   *(0  ZIP 


O'ly.     J  D*«l   SCf  30  ZIP  . 
0-fl      .  0«t   BMC 


Part  A 


Part  B 


Part  C 


Part  D 


Hila  P>aea 

I  =  $ 


TotaJ  Postage 


'TlM  H^Miw*  o<  a  aiaitat  canrtwa  that  III  Ota  nia*ng  doM  not  rMata  OMM  82S  i2<  onN  ma  man*'  i  Tvanaf  it  baog  malad;  111  itm  M  not  a  coopafative 
iiirthiH  w)0<  ottiat  paraon*  v  o>«anuationa  mat  ara  not  autnoniad  to  maa  ii  •oaciat  ix*  tiwooaaa  fttai  n  tf>M  oitica,  i4i  mii  mailing  hn  ni»  baan  unuanatan 
bv  to*  mill  an  baKaN  o<  ot  praducad  Iv  anottwt  paraon  or  organuatun  not  auttratuao  to  mail  •<  waciai  outt  ttwt)  ciaai  rataa  ai  itoi  olfica  and  161  n  »■•  Ba 
hatota  fw  and  aiyiaa  to  pay.  nilnai  I  to  apooala  ptvacnbad  bv  poatal  iawi  and  ragulatio'>«  ^«  r«v«oua  flafKaancwt  aaaataad  on  ifna  mailing,  wl^atnar  du«  to 
a  fMdmg  tfidt  itia  mailaiu  m  cooparalMa  ot  lot  oft«*t  raaaotw  Qt  li>«  lotm  •«  ttgnad  Ov  an  agont  tr,«  agani  cafTilws  mat  ii  ra  autt>onnd  10  »*gn  ttit*  ttatatnant. 
that  th*  caniticatnn  b«id*  tha  a9ant  attd  t^a  nonptt>fti  madat.  and  tt\at  t>ott>  ma  notwotn  maiia^  atx]  ma  agant  w*  M  katM  lot  and  agraa  10  pay  any  d*iiciatK*a  > 


Th*  Bubmlaaivi  0<  a  lalaa.  hctnilMja  ot  traudulant  itatatnant  m*^  r^tuh  <n  tfnonsotwT,«<,i  ol  ijp  10  S  yaari  and  a  Ima  ot  uo  10  110.000  (16  USC  1001)    In  ad^ton 
a  Cflwri  pat^attv  ol  i«  to  IS.OOO  and  an  addnional  aaaaaatnam  o*  iwK:a  ma  atvHA^t  latsatv  amtm^a  may  tM  >fT,p<3a«d  Ul  uSC  38021 


1 1»»»>|  carttty  llMI  il  ktiornMtton  tumMidd  on  tMi  torni  !•  dccurM*  and  truitifvii  and  tlwi  thl*  matarial  prasdmad  quiNfln  hx  Om  rstdi  of 


Stgnalw*  o<  Pattnd  Hotdar  at  Agattl  IBotn  ptnooal  and  agant  at*  kaOta  lot  ar>«  poalaga  da'ic^ancv  tKufmli 


Telepnonc  Mutn6at 


Saigia  Piacd 
Wai^ 


Total  IMaigm 


Total  Poataoa 


CMdc*  Ona 
I  Vatd   Mot  Sdtadulad 


Yatilicatjor  P»f 
aa  ScnaduWd 


/^rm  tha  hgutat  at  wIt  ad|^ 


use   Uor^  T^Ai**'   1  e"l'*5' 


I     Yaa    Raaaon 


Oaia  Mail*'  Nottt^d 


I  CERTIFY  tt\m  IN*  fn«*ng  t^m  baan  ritpactad  concamng   1 1  eligibility  lot  m«  rate  oi  postage  claimed.  2i  ixopat  prepstttion 
land  praaort  «it<ar«  raqwrad):  31  propar  cotnpiation  0'  tt>*  statemani  o<  maiUr,g   jty]  .41  Mv^iari  o<  in«  reqwsC  antyua*  fae 


Signaiutaal  Waignai 


RoutHl  Siatnp  [Requtaoi 
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Postage  Compotatton  -  Bulk  Rates 


(M'Y 
Dracount 
III  Any  I 


Pt««on/ 
Automation 
Oitcountf 


Co>«N 
«>i»Jl.b*l 


Charg* 


m  Any  I 


Automation 
O««o«nti 


C<x0* 


C^atg< 


AutomatlOA-CompatMa  Lattai  (OMM  S20I 


SCf 


Satutalion  l*(/S  071  ». 

Cainat  Rouw  074  '  _ 

»  Digit  Baicodad  0«  1  >  . 

3^>i«M  Batcodad  088  >  . 

3/*  D<o"  ZIP  ♦  4  094  .  . 

3/S^Dign  Ptaaoti  098  »  , 

Baaic  Bafcoded  094  >. 

Ba*K  ZIP  ♦  4  >04  .  . 

Bauc  111  '. 

Salutanon  yW<S  069  <  . 

Camac  Routa  067  > . 

8  O19M  Batcodad  089  '  . 

3«ign  Barcodcd  078  «  . 

SiS^Ov'  Z*  ♦  <  082  «. 

3/6  Oigtt  Ptaaon  086  >  . 

Batic  Batcodad  082  >  . 

Baaic  ZH>  ♦  4  092  ■. 

Bmk  099  >. 

Satutation  IMfS  064  s 

Camai  Roula  057  « 

B^Oigit  BaKOdad  084  > 

3.0ign  Batcodad  071  > 

3/501*1  ZIP   ♦  4  077  « 

3f6-Oigil  Ptaaort  081  > 

Baaic  Batcodad  077  > 

Basic  ZIP  *  4  087  > 

BatK  094  • 


.  pea   *  •  _ 

.  pea   «  •  _ 

-  pea  "  •  ■ 
.pe»  "  •  - 
.  pci  -  ». 
.  pea  •  •  _ 
_  pet  ■  •  _ 
.  pc»   -  »  . 

-  pc»    ■  •  - 

_  PC*    >     I  . 

_pca  «   •  . 

_pc»  •   ». 

_  pea  *   •  . 

_  pea  ■    •  . 

_pc«  •    ». 

_pc*  -    •. 

_  pet  «    •  . 

_  pet  ■    *  . 


Nen-AutaaMlton  CompMM*  Lattar 
.2082  k.  13.3314  02  I  at  taat 


Salutation  WS  071  .. 

CatTiaf  Routa  074  .  . 

3/5-Oigil  Ptatotl  098  »  . 

kaac  11  1   >  . 


.  PCS    ■  •  . 

.  pea   •  »  , 

.  pet  •  t  . 

_  pe*    -  •  . 


oou 


Satutation  W/S 
Catnat  Roula 


049  ' 
052  ' 


-  pc*.  »  •  , 

-  pea.  e  I . 
_  pea  ■  •  . 
_  pet  «  •  . 
_  pet   ■  •  . 

-  pet  -  •  . 
-pet  =  1. 
_  pet  ■  I . 
_  pet   =  •  . 

_  pet  -  •  . 

_  pet  ■  •  . 


Satutation  WS  069  > 

Catnat  Routa  062  ' 

3*  Oign  Ptwotl  088 

BasK  099  ; 


.pet  .  •  . 

.  pea  -  *  . 

-pet  '  «. 

.  pet  •  •  . 


so 


Satutation  WS  054  «  . 

CatTiai  Roula  067  >  . 

3/6  Di»i  Pwtoti  08 1  «  . 

Ba(«  094  .  . 


_  pet  '  «  . 

_  pet  •  I  , 

_  pet  -  i  . 

oet  •  »  . 


OOU 


Total  -  Pan  *  ICany  lo  Itont  ol  loim) 


Itonlatiar  -  .2082  ft.  13  3314  01 1  or  Lata 


tutfV 


tCF 


oou 

tmry 


Satutation  IM.'S 
Catrlat  RouM 
S'SOigii  Ptaton 


Salutation  WS 
C»rf*9i  Routa 
3/6O1911  Ptatott 
BaaK 


Salutation  >N!S 
Catnat  Routa 
3/8-01011  Ptetoti 


Satutation  W  S 
Catnat  Routa 


073  »  . 
080  «. 

Ill  ". 
126  », 


.  pet  «  •  _ 
-pet  ■  »  . 
.pet  -  1. 

.  pet.  ■  •  , 


061  ». 
068  >. 
099  ■  . 
113  "  . 


_  pet  ■  •  . 

.  pet  -  •  . 

_  pet  ■  ♦  . 

_  pet  ■  •  . 


Salutation  WS         049  ) 
Cartiat  Routt  062  ) 


.  pet 


Taial  -  Pan  •  ICarry  la  tnm  ol  totml 


■«i«l 


-  Mora  than  .2082  ft   (3  3314  oi.l 

I  than  10  ft.  116.0  01.1 


066  I 
063  1 
094  I 
108  > 


061  ' 
068  1 


.pet 
.  pe» 
.pet 
.pet 


tcr 


oou 


Total  -  Pan  C  ICatn  (a  fcaiH  ol  •anig 


PS  Form  3602-M.  January  1991  lf*tv*n*l 


Satutation  MK 

002  .. 

plut 
Catnat  Routa 

341    I 

009  ». 

plut 

341  . 

3/6-Olrt  P.«ott 

040  > 

Phil 

341  > 

BaaK 

064  . 

P*rt 

341  . 

Satutation  W« 

002  . 

plut 

283  > 

Catriei  Routa 

009. 

plut 

283. 

S/ft-Dign  Piaton 

040. 

pMt 

283  . 

Baa< 

064  . 

plut 

283  . 

Salutation  WS 

002  . 

plut 

260  • 

Cttn^  Acute 

009  . 

put 

260  .- 

3/6.01911  Ptaton 

040  . 

plut 

260  . 

BatK 

054  . 

pht 

260. 

Satutation  W% 

002  . 

plut 

237  . 

Catn«.  Routa 

ocs  . 

plwt 

237  . 

.  pet    •  t  , 

.pet    •  1. 

.  bi    •  •  . 

.pet   •  I. 

.  pet   .  I  . 


.  pet 
.  fct 
.  pet    ■ 
.  Ot     ' 
.  pet 
.**     ' 
.  pet 
.  «>t 

.  PC4 
.  »• 

_  pet 
-«>t 
_  pet 
_  «« 
_  pet 
_  «» 

_  pet 

_  «>t 
_  pet 

_  «» 


Total  -  Pan  D  Katry  to  Ironi  at  tottni 


\ 
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«raa 


MMm:  Cii    pli'i  ^  Hww  by  tvp««»ito».  p»w.  o«  lwd»llbH  ptnc*   ^>pf  <■  tufiicMi*  H  yoM  i»— <>  »  >«c«tpt 


Pox  0«««  ■<  Ml*n9 


Ttt«pfton<  *«jfntt*< 


Hnckidt  21*  Codw 


«M   Saeka  *K>    T'irl 


MoKio  t  AddcM*  a<  mawiBmi  o>  09*nuai«"  >w 


'  I  Tot-  .  1  *•• 


lOMM   1281 


Mwiing  St«(«4..«<^1  S*4    Nc 


AocOiQT  No 


LSTtorl 

.  Han 

:  Moc^MAAOIa  ^orcsa 


-t; 


Stngtff  P.«c« 


Total  (*»oca«  ^  W*.'<n^ 


__  .  __  pounds 

— ■ — rr 


I  A«^'  01  Martwig 


Namo  and  Addroaa  o*  Ma4M>g  Aij*^' 


■.fOlMo  Iwtar-alM  pMcoa  Km  t>MVl  %20i   «n  'o  Pan  «  ^  ' 


For  b.A  iTiaifim  0*  oao-OMomoM*  aomnltla  lonor  alM  Dwcai  lux  OUM   123    «>«.q«  n  ^    20«  '  •■ 
(J  ]0«;  Oil  or  loo*.  fO  10  fon  •  or  iho  fa«<»o  o<  ifxa  tu.m 

Fo«  buft  oioMao  0<  naoMMr-oln  p>oc««  i»m  OMM  W8i  ««.gfM'-g    20e7  »   ij  K)«»  o«  I  •>  >••• 
go  lo  Pan  C  on  mo  io»o'»o  oi  mo  lonn 


S    ? 

2    «> 


Fot»u(k«o*>>»oo<il»«oolo*o»MM  I  Ml  «o.,l»»t  ">•"•«•    »•'*    a3067.Mll>« 
tao«w>  t  0».  II*  (OU.  »•  to  »«l  O  on  l»w  •«o«mo  ol  mw  torn 


S«<glo-P<aca  Hoto  <  ;  or  HOOnionol  Poota«a  Paymani 
ISIOM  fiiiam  lo>  AddmoMi  Pnoii^al 


■JSPi  Aui^o-ind  Ma*«9H»  C<xl<"»i 


Sac«>ng  Bosad  on 

l?5pca      .iSlbt      :  Bolf  lOMM  64 )  1 


Cf>oc«  *JI  Thai  Am>>v  USPS  Ontyi 

■  Cent'aWad  Poaiaqa  Pa.*nan( 
i>iant  Lowlod  to 

P'ani  Vori^ieO  O'OO  S'^'Onwt  lo 
.  Enlofo^  at 

■  0-i»    I  ■  0»n   *0  W 

<y»t         Oajt    SCf  30  PP 

.  On«.       1  a«o<    8UC  


Part  A 


Part  e 


Part  C 


Part  O 


Rjla  Piece 


la  wptcaOla  buk  P0<  pmco  ro«a  •W.ioa  »  oocn  o»ca'  Ifvr,  J602PC  ia<M'M 
Yaj f :  No 


Total  Postage 


r>M  ii^Miuio  at  •  inociK  eandao awi  •  <•<•  M  laMo  tai  <M  a«Moo IS  o*.  auPtoc  lo  aogaan  »>attrooa«»  goaia^iooa  am  •tfiAinr.t  an,  lavanao  «atioia"c«» 
aiaailail  •*  «*•  jimlam  H «.* <•<* «  aiT^od  »v  on  o«an«.  «^o  ofon*  co«t.*i*«  t^*  i  -t  au»*.o-ir»d  lo  wg^  i*^  ttafonwwt  mof  l*»o  cerriltcafwn bmtfi  tt.0  ogwni 
ano  lAo  mooor  vid  bo«i  »o  m»<o»  ora  t»io  a»om  «*  Oo  «o»»  to"  and  a«'x  lo  oay  an,  m'-o-^cm 


nm  I  II   mill-  at  a  loMa.  tieimouo  at  I'OuduMm  i«atotT.«n<  rur  'oauii  •.  ■tioooonmem  oi  «a  <o  S  »oa-i  ana  a  >«■«  oi  oc  to  I'O  000  MB  uSC  lOO'i  m  a<M.iK>n 
a  cf^  aaxMv  o«  u»  to  ••  000  •«*  ax  otMmonai  aoooutnom  oi  iwico  ino  o«>on<  ia<j«<v  ao«r»<j  ma,  im  »T,oo»«d  13 1  uSC  1802 1 ^^ 


I  tMiabv  MTINt  ••t  *  >i»liw»i«<»«  luntlthad  ot»  •«■  fwwi  K  accwrot*  and  Inrtftfut  and  ?t»t  *.»  .naioriot  (xaiaMad  «uaWi*«  (or  t»>*  rata*  ol 


Stgnotuto  o<  Poniw  Mol»t  at  A^om  Molt.  ot-^'Oai  trta  t^r"  a™  «Mn«  iv  r,  a<i«' j^  1" . 


'al«pnona  Numtoo* 


Smfta  Ptooo 


Total  Piocoa 


Totot  iMo<^ 


Total  Pooiaga 


CAact  Ono  Pmoit  Va<il>coiion  4>or 

.  Voni  Not  ScPUMWd    .  ionnad  ao  SoioOuwts 


,/e  t»>o  riQo/»4  at  ig"  Kj^oi'"^  *'V^  mj«'«y'  .  t<^'^^ 


re%         -  No 


I     Vat    Aaaoon 


Data  Ma>tO'  Soi.^i«t1 


lCEBT1FYl»«««tN»m«*nah»$b»*rinipacv«<lc«ncemin8   1 1  etigiOiHiv  lot  !tia  tola  i>i  pomoge  sia«T<n<1   2*  P'ocw  (xt^ontatian 
Und  praion  aatiat  fdqwfdd):  3)  ptooar  caciot**!©"  o<  ff<a  staramaot  o<  mjn^vj  tr^  *>  poY~>ent  o«  »<«  necosianr  »noo<;'  laa 


Sv^Tur*  o*  Waighdr 


AM 
PM 


WojOd  S'A'^O  I*'*<3ij»'P0i 


P5  ^•^  3e02-R.  JdnwdTY  iwt 


FmancM  Doontnant  -  fuiwit  to  flwdticd  Ofnca 
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Postage  Computation  -  Bullc  Rates 


tmrv 
OttcounI 
III  Any) 


Ptotort/ 
Awtomolion 
Owcouma 


CouM 

IPc«A.bol 


CharQo 


Aw«oiM«<en-Co«i<Mt<bl«  Ittm  (OMM  6201 


sc» 


DOU 


Sotufalton  WfS  124  >_ 

Cortw.  Roma  131  >_ 

B-D191  Bonwdod  14«  >  _ 

3'OtgM  Barcodod  1 64  >  _ 

SJfr-Digil  ZIP  ♦  «  '«'  >_ 

3/6  DigM  Ptaton  .166  >_ 

Baoic  BoKodod  1 79  >  _ 

Book  ZIP  ♦4  189  »_ 

Book  .tBa«_ 

SaitKOMnW/S  112  >_ 

Cantoc  Routo  1 19  ■  _ 

t-OIgM  Barcodad  134  «  . 

3-0<^  BaRodad  142  «. 

3/6-01911  ZIP  ♦  4  149  «. 

3/6-Oi«i(  Praoan  1 63  a  . 

BacK  Barcodad  167  >  . 

BoaicZIP  ♦  4  177.. 

Bawc  1S6>. 

107  «. 
114  ». 
129  ». 
137  «. 

144  ». 
14B  «. 

162  ». 
172  ». 

161  «. 

102  «. 

109". 


SMioaiionlM'S 
Contar  Houlo 
6-OigM  Baicedad 
3-Oigit  Barcedad 
3/6-Otg^  ZIP  ♦  4 
3/%-Oign  Praoon 
Baaic  Barcodod 
Baaic  ZIP  *  4 


SamroHon  W/S 
Camor  HouM 


-  pet   •   •  . 

.  PCO    "    •  ^ 

.pe«  -  •  _ 

.pc«  "  •  _ 

.pc«    •  •  _ 

_  PC*    ■  »  _ 

.  put    >  •  « 

_  pco.  ■    •  _ 

-PCt    -    f  _ 

_  pea  ■   I  _ 

-PC*    '    *  _ 

_  pea.  -  •  _ 
_  PC*  •  I  - 
_pc*.-  •- 
_  pc»  -  •  ■ 
_  »e».  .  ♦  . 
_pe»^-  •- 
_pc  -  I. 

_  pea  •  •  ■ 

_,  pea.  •  •  . 

_  pe«  •  •  . 

_pe»  -  •- 

_  pea  "  •  . 

_pc«  ■  •  . 

_  PC*  -  »  . 

_pc»  •  •  . 

_  pe»  "  •  . 

•  . 


Oiocoum 

IM  Any) 


Amomotion 
D«cooma 


Aaia 


Count 
P>coA.b*l 


Choiga 


Non-AulomattonX«m»MM*  Lattar 
.2067  ft  (3.3067  Ml  ar  lau 


.PC* 
-PC* 


SCf 


oou 


Tai^  -  POT  A  tCaam  W  traM  ol  •arm) 


NentMtar  -  .2067  «>.  (3.3067  M.l  01  Lm* 


SCP 


DOU 


Saturation  W« 
Comai  Rout* 
3/6.0igll  Ptooon 


Saturation  MS 
Camar  Routa 
3/6-0.911  Ptooan 
Daaic 


Saturatian  WS 
Camar  Routa 
3/6.0<9M  Pt**»rt 
Ba*K 


SatwanonWS 
Carna*  Rout* 


127  ». 
142  ». 
167  «. 
.233  »  . 


». 

PC*  ■   t  . 

pc*   -    •  . 


.PC* 

.PC* 


116  «. 
130». 
176  ». 
221  ». 


.PC*  •  • . 

.PC*    ■  *  . 

.PC*    -  •. 

.  PC*.  "  •  . 


Satuianan  WS  12*  » 

Camat  Rout*  1 3 1  > 

3/6-0i»i  Pr««on  166  « 

Ba*K  196  « 


Saturation  W/S  112" 

Camar  Houi*  i  '9  > 

3/M).9it  p.a*on  1 53  » 

Ba*K  166  . 


SaturWoo  IW/S  107  « 

C*m*i  Rout*  1 1*  » 

3/6-0i9«  Pioaort  149  « 

Ba«K  '81  • 


Saturation  W/S        102  >. 
Camar  Rout*  106  >. 


DCS 

■ 

» 

oc.% 

» 

ora 

• 

DCS. 

• 

■ 

• 

DC* 

« 

on 

• 

DC*     '     • 

K^     .     1 

DC*     .      1 

.  pi;» 

.PC* 


TaM  -  Part  B  ICarnr  la  lrot«  al  tarml 


.  Mof«  IhMi  .2067  ».  (3.3067  oi.l 
thm  1.01b.  (16.0  01.) 


110  «. 
126  ». 
170  ■. 
216>. 


.  PC*    *  *  . 

.  PC*    "  •  . 

.  pet  •  •  . 

.PC*  -  •  . 


106  •  . 
120«. 


.PC* 

.PC* 


BCP 


DOW 


Tatal  -  Pot  C  ICoht  ta  bant  a(  lann* 


Salutation  IW/S 

piu* 
Camat  Rout* 

P<u* 
B/6-O19H  Pvoiort 

pAi* 
Booc 

P*<* 
Saturation  WS 

pki* 
Camor  Rout* 

phM 
1/6.0^1  P'**an 

pm* 
Ba«K 

pK<* 
Saturation  v^iS 

piua 
Camar  Rout* 

pki* 
3'6-0i9<i  P»**o« 

pKi* 

8**K 

SaivroMn  W^ 

pM 
Camor  Roirt* 

PH« 


003  »_ 
600  >_ 
018  >_ 
*00>_ 
063  «_ 
600.  _ 
109.  _ 
600. _ 

003  «_ 
642.. 
018  «. 
642". 
063  .. 
642  >. 
109  .. 
642  .. 

003  .. 
619  .. 
018  >. 

618  •. 
063  .. 

619  .. 
109  .. 
619  .. 

003.. 
496  ■. 
028  .  . 
496  >. 


-PC*  ' 
.k*    • 

.pea.  ' 

.B* 

-PC* 

.lt» 

.  PC* 


.  pe» 


.0» 

.  PC* 


.PC* 


»* 

PC* 


ToM  -  Pot  0  ICarnr  ••  •««  o<  torml 
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StatWTwnt  of  MaMng  with  Meter  or  Piecenceled  Postage  Affixed 
Buk  Third-Claes  Mai  (Regular  or  Nonprofll  Rates) 


Method  of  Payment 
D  Meter  Poctage 

O  Pfecanceled  Stamp* 


MAILER  Cow^W  *t  WWW  bv  typowfTtt.  p«n.  Of  ioa«4ibie  p»ncit   Cr^ov*  n  duplictg  i*  you  twd  t  ftwpt 


Po«  OMk«s<  ttt»nq 


VCotiM 


Auvwnnd  ID  MM  i>oti0nHf<  i«n'  (OMM  Slii* 
ij  Tm  C  *> 


NMM  4  AMraH  •<  l«dM»i*  or  Orgmctio*  'w 
Ml 


AuMwniad  w  um  non^ntit  mtt  lOMM  62Sr 

r.ym  UM» 


No    $«ciil  'Mo    Trtyv 


^n>c«s«M«  Cata0Orv 
IQUU  IIBJ 

::  Fton 

tj  Iwgultr  Vapc*** 


US<>S  Auoionnd  Mvkng  0)  C<xMi>l 


Mo    Putmlt  No    Otr^o, 


«V«I«M  l><  • 


pound! 


Total  (S«CO«  ^  M«Mn4 


>•!>  ^s^gr^T  a*  MoiUng 


Mmn*  onO  AOdroM  D)  Maibng  Agon' 
•<M>  (Hon  tIM  p«nM<  twMon 


SocAjnf  B«m4  on 

)  \2itct    L:  16  lb<    :  ;  Botn  (OMM  MU 


Oock  All  TIW  *^»tr  UJiK  Ontirl 


^  ConwolitM]  Po«Mg«  ParTnool 
^  PlOM  Loodod  to 
J  PWM  ¥»ntio«  0»op  Stupfnom  to 
J  OMM  144  8  Dnip  5>«omowl  <• 

Oa«.    I)  Omi   A/0  ZIP. 


;  Ong     I  ■  Oo»t    SOf  30  ZIP  . 
JOog     OOoit   BMC 


4  lunMMtMin-camcMfitlM  »«•'  tut  PMCM  1M«  OMM  5?0i  jo  10  P«rt  *  -Jr  tt» 

^vsnM  Of  iftw  io*w 
,   f^  ^uik  nn*n||l  at  iio«-outom«l«r  conwonblo  »no'  •<»•  OMCOl  l»^  OMM  1  28i  •»«'>«>« 

1067  k  (3  3067  o*J  «  lo««  lo<    20S?  lb    i3  3314  ol  I  o<  i«»  lo<  nonoroliil   90  lo  P»n  B  or  i-. 

loom  o<  thM  *vm. 
•   Fof  Mk  mMknga  Ol  non  lono<  uio  o«c«  Iim  OMM   I2SI  ..<.«rHn«    20«7  «    13  30«7  oi     ly  wu 

loi    JO»J  »-  13  3314  01  I  0>  tooo  tw  non»<o»ni    to  «>  '•"  C  0«i  Ifw  -•»»»•  ol  th«  lomi 
.   fv  bu>  »<«fc»90  a»  —  OWCTO  t—  OMM  •!»  ■omh.n  <— w  t>«n    »0«7%    13  3067  0.  I  lo-    20«J 

»  13  3314  o<  I  toi  l»»i»i»«nl  OMUOM  tt>oi.  t  0»   H«.Oojt.  »olo»or  0  ok  ftm  imfr—  ol  t»«. 


Soi^Ptoco  lUio  a  ac  MdkioMi  Po«i«o  Ptvtnoni 
Sua  I >e>  I 


It  KMloon*  buM  POXld  rwo  pMtfb*  f>o.<~l  «tn>«" '  13602-0  m  N  wqamH     .  » 


Pootaot  o«i«od  M  0»c»  onol  r.  Cwroet  lUt.    :  Lowow  Kiio      >t-»m  IDMM  a«t  I2«» 


*  s 
?  s 


Part  A 


Part  B 


Part  C 


Part  D 


^•tt'Pioco 


Total  Postage 


■TIM  ilgnMuf*  e(  •  xalor  oanrMoo  l«Mi   Ml  tho 


«•••  tm  vwtwo  DMM  674.  121  o«»v  tt<o  m«i«  >  "wn*  a  twxg  ««»t*  1»  ihio  «  not  4  coooofonvo 
jnoi  nirionml  to  K.O*  M  toocni  tM*  tr».o<i»«i  '•!••  oi  om  ott«4.  I4i  tho xoMwg  Aai  not  Ho*"  uo<l«no»»B 
M  awaon  o«  o<90i««»«i»"  not  onifcooioB  «o  <"«  J*  woe*  txJ*  tt>.nJ-ci»m»  rwoo  at  mo  o"ico.  ono  ISi  n  khII  »o 
proocr^M  »»  pooi^  lo««t  ono  itg^jtiuant   •»  '•.•thjo  4oiK:»n<>M  MMUOd  oa  ma  moitinfl.  »*ot»io<doo  lo 
0  f«<<»no  Bwt  ttw  i«4«na  «  eooeimn»  m  >m  «f»>  -oooon,  ui  n«  •«»<  «  ■•«><«)  •»  •"  •()•"<   "*  "M^  c....b«  tR.i  n  »  tufKmna  to  av  th*  M.tomw.1 
nut  tiio  e^TrficotloB  bmdt  mo  ooom  oM  mo  oonproWi  mo»o.  on)  uw  *oI^  tt«  nooo-ohi  moi..  .na  ih.  oaooi  .,11 0.  luM  lo.  oxa  ogroo  to  oov  a«»  (1oIk:»«c«i  I 


Or  Ow  >na<or  on  b«M«  a<  or  •«*«•< 
kabla  lo>  ■ 


T)»  iLlirnminn  <*  %  Mm    Bctmouo  v  tt«j<»ulo«  ttotofnom  m.v  raouK  «  «T«o«i«or.m,"l  o<  >•  'o  5  .a»i  iM  •  t«w  ol  up  10  •  10  000  1'8  USC  IOOII   tn  iflditioo. 
a  <»«o  oanoNv  ol  ue  to  16.000  ind  •<  additwnoi  tatoaxaaM  o<  t«r«:«  t»»  oitkkio.  ••imiv  cn«n«i  may  0.  ■"'oo«a<i   3'  uSC  3«02i 


I  tarabv  MnMv  «iM  rt  fcifemitloa  fciniiihwJ  o«  thb  fo»m  I*  Mcutau  and  outMua  and  Omi  ma  m«an«(  pr«M»tMl  «uaHtiM  to«  *•  r«»»  o« 


SvtMura  o*  Panwi  HotOr  or  Agar*  •o^^  a""apai  ana  agarM  tn  haoM  lo<  .n,  (»«'»9»  «a»<»^.  ^x^-taiJi 


ralatfw^  NumMr 


A<a  tfta  Irguraa  »i  ■a"  xlimiw^ 


M     Vaa    •aaaax 


Ciwea  Ona  Piaaaii  Vantication  9w 

'1  varti  Mot  tcAa*«a<l  r,  tormad  ta  Sa^ad^>a« 


•ror^  m«.l*<  .  a.^Tn«A 


Oaia  Ma*a'  HW^»a 


By  tiniuaisi 


ICa<T1fYthMB<<»iia»lnqWiawwi««P»CT6dcu<ii.»HaM  Matiflrtiitit>  (or  e>«««»o»  t>oai»g»e<»<m«l;  2*e>opai«>a»iratior« 
Und  pr—ort  whffqutfdl:  31  pfoo«»  co«wp4«»J«fi  o»  ^^«  fw»m«f«  o*  "waiiin*  artj  4i  o«ym«rn  o»  Bi«  rawiirwl  afwiw*  '•>• 


S.sr<a*i«a  a<  Wargnar 


Rour^  Stamp  lHaqti«rffdi 
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Form  3602-PC  -  Third-Class  Regular  or  Nonprolil  RatM  -  Po«t«g«  Affbnd 

Postage  Computatlefi  -  lull  Rate* 

Of  Ai>vl             Dncounti         *•»           ^nA.ka» 

0»«a 

tn«Y                 Proton/ 

I.20S3  ft  n.331 4  •<.>  ar  laaa  tar  aaappam 

Camti  RoMf                    ■ 

r— ^"--a                       ■    ._.                        i«=a   .    1 

VkXUfO  Praaan                  >     ..         BCX    •    1 

m.^                                    .                                 .aa  .   » 

^fKJ>^  np  *  4 

I/K-OmM  PfKKT                     ' 

p««      ■      '      .,    , 

Rattr  RBTTOdM]                  ■ 

,    f^'     ~      ' 

HitT                                 ■               —  _  — 

(Ma    *    1 

P^     a     i 

ff.^          r«..  BnuM                      .    ai:a   ■    •         ... 

3l^.Oa^    TIP     «     A                       ■ 

pCft.    ■      t      .,     ,, 

ft^            <l«,.r— ,  */<                  .                     .     ,       oe.    .    t 

fttt^  ft«^f'4tl1                    ■ 

P^*      ■      •           i»..M 

ftnM-                                 ■ 

pr;a    ■    ft 

ftTV             ^afurarrrm  WS                    >- 

|ira    «   ft 

^J\>rM    AAfr«Mf*<t                          ■ 

p«ft.  K  & 

a_                                    .                                 aaa  .  * 

"I'li-nagH   TIP    .    J                  a 

3'1^-Oa^  Pr^frtrt                     > 

_    pcft.  -    ft 

Ptfif   JtP    *    A                          ■ 

ffA     -      ft 

i-rr          r-^™"  ■~""                      •      .                       ,.  oca    .    • 

Total  -  Pwl  A  (Carry  ts  (rent  o(  form) 

t 

Total  -  Part  B  ICanr  <a  <re«M  of  tomtl                           •      .       .     _. 

aa  Mai  -  Mora  KM*  .7067  ft   13  3067  Ml 

(.»MI7ft.  n.Srra  ot.l  Ibr  nonerom  »uc  ten  Own  1  0  ft  ri*  0  eiJ 

p~  ■  ' 

r^,mm.%m.^                     a    _          aca  >    • 

•ca.  -    i 

lltfTf^t^mM                   . in.    •    t 

Bitf                                    " 

p..    .    t 

oca.  •    t 

taK          s— '—>*'*                ■     ,          _.  ,.._a«»"    • 

oca   -    a 

■l^-fUg.  D .                                     aca.  >    • 

^a  •  a 

fir.    .     t 

CnVT        Camar  Routt                   ■ oca   ■    1 

pea  ■    • 

pfa  -    • 

K.^                                       .                       ,             nci    .    1 

Ka  -   a 

MM!              %..um^«mm».                       .                                             ac>     •     I 

Tout  -  Pan  C  tCany  W  l>«M  a*  tomt 

• 

Total  -  Part  0  ICami  la  ItorH  o«  torml                          • 

PS  Form  3602-PC,  J8r>uarv  199*  m*vors^ 


K  rerm  MB^K  {pM 


PS  Pomi  3M2-PC  (f  J) 
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Statement  of  Maling  with  Permit  imprints 
Priority  IMal  and  Zone-Rated  Fourth-Class  IVIail 


fflftl  W:  Coyptm  *  WW  >»  niwwiMt.  pti.  m  ^>Mm»  fnet  Pnimt  Iw  dypWcf  W  to-  "— 1«  » 


PM  OMc*  0«  M«ln« 


Dm* 


IncM*  VCoMI 


FtMrd  Afwicv  Com  Coda 


Ml*m  SKtcnwnl  $*a    No 


No    $«Ckt 


lOMM   1  281 

MscnnaCM 

i  FIMt 
f  I  OutwM  P«rc«« 


US<>S  AuitwnM«  M«kn«  10  CodoMI 


Mo    PMM>  NO    OlKW 


W«I«M  0<  • 


pound* 


To<M  PioCM  X  M«kn« 


'0<*i  Wttigra  ot  MoAng 


Nam*  tnd  Addtaa*  o<  Moiling  *0*ni 


•  For  kawnd  pMMOd  <MtM>  to  la  Pwn  A  on  »i*  rt-t^na  o«  tha  lofm 
Chack  d  cai«l09  kouM*  pnmod  inanw  i  — •     1 

•  fv  fKi¥  *eai  to  ta  Ptrl  •  •"  i**  »•«*»*  o<  m*  »o«»>. 

CMack  4  Mk  »«c*l  vaail  — •  •  J 

•  fv  a»«t*x»tow  BMC/ASr  aialt  to  M  Pwt  C  on  i««*  •*>*•«*  o<  ixw  • 

•  Fe>  ^iofir»  MMI  to  to  Hrt  0  on  «>•  r*y*.»*  o«  tf»i  to»m 


Pwcat  ^>*«  •WnmocNnotH*  ^■-'^(oro*  »nio.eMC  P»«*<  Pow  OnM 


I 


I 


It  WXM.  MCkng  b***d  on  DMM  X7) 

10  PC*        (JIOtM.       a  1000  cud 


Chactt  *•  ThM  Api>lv  (USPS  OMyl 

J  C«Mi*lu*4  Po«t*«*  P*v<n*n< 
UPtoM  Loododte 
J  Plom  Vorrftod  0<o«  SMpmaM  M 
rj  fmofad  M 

[JOng-   .)0o«.A/OZlP 

:j  Ong.   J  0*«   iCfXBP 

:  J  On«.   U  Doot   BMC 


Part  A 


No  Pieces 


Part  B 


Parte 


Part  D 


t    ISO-  ♦ 


Total  Postage 


Tha  sigr^ura  of  a  mailw  or  It.  agw^t  certifia.  that  rt  wt^l  ba  Labia  for  '''^'^'^•^l^l^^.^^^?'^*^^ 
•cribid  by  poatat  laws  arxl  rafluJatKwa,  any  ravaruia  (Je<tc«K>c«a  assessed  oo  thi.  mariir^.  '♦  »^'«J°r' *  •2C!S 
bv  ai^  eoent  tha  aoant  carti«iaa  tt»at  rt  ta  author«a<J  to  sign  rh.s  statement,  that  tha  certification  bmda  tha  agent 
and  tharrwlar  and  both  tha  mailer  and  the  agent  will  be  liable  for  and  agree  to  pay  any  daficienciaa. 


Tl»  •*--*«».  0.  .  l«aa.  lle«»o«  «  h*«d«*« ---nan,  moy  ,..«.- -M«oom.n,  01  uo  ,o  S  ,.».j^^ 

•  CM*  panaKv  o«  aa  lo  14.000  md  m  addHMnal wiw  ol  txiwe*  tt»  •mourn  tf**,  ci««noa  ■»>»  b*  imooaad  I31  USC  ia02l 


I  hMky  Mf«v  *M  rt  MomiMloti  liiraWt^  an  a<ll  fofin  li  wxurMa  and 


BvtttM.  afMl  ihM  M*  mMarW  puimm  quaMaa  tar  Km  ra«M  e« 


Si»«a»MW  e«  Pamw  Holdat  o>  *«*««  •o«l«  p»<n<**  tnd  tgonrin  IMH*  to.  ony  pootono  a*l«i*«c,  «:u..«)i 


Totapftona  Humii 


I 


Swglo  Piac* 


Tout  P<ac«a 


Tomwoi^M 


Tout 


CMactiOna 

UVanr  Noi 


Prooat  Vatincallon  Pa*- 


Aia  ma  l>ti>0i**  *>  1**1  xHuaioO  ''ow  m«ii«.  ■  »rin«»' 


D  v*« 


H  To*  '  Maaoon 


0*M  MaHot  Noiiliod 


By  IhMialal 


icspmFv 


9m**nr^»nthmt)»mtm*tMdotnomf<mQ  1 ) *ig**»Y  »o«  »« rata  o<  txmaga  ci»n«),  21  p«)»>w  p»«p»««on 
»1  wtMf*  raqulrad)'.  31  prepai  oomftHton  ol  th»  (taMmanl  of  malUnfl:  •««)  4)  otymtri  of  tha  r«quw*d  annual  to*. 


Round  Siania  MaquWadI 


TKn* 


Pt  r«rm  360S-a.  J««iM>v  1M1 


PkMnaW  OoaiOTMM  -  ^OTMra  M  nianM  Otilea 
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Form  360S-R  -  Statement  of  Maling  wUh  Pennit  hnprferta 
Priority  Mai  and  Zone-Rated  Fourth-Class  Mai 


L- 1  Dound 

Printed  Rteoar 


O  CatatoQ  Bounrf 
Printed  Matter 


ZONES 

SINGLE-PIECE  RATE 

Numtaar                    Bmota-Piae* 

el      X    «•»    -     Bat* 
Plaeaa                    1    Pootog* 

BASIC  BUU  PIECE  lUTS 

Numbar   1                             5!S 

ot       «      ««*      -    ^JjJ 

^"^    1                    1   ChOTB* 

ZAMUat  l«OUTE  BULK.  PC  RT 

Canlar 

Numbat                           Mout* 

cn      X     iUu      •   Ptaot 

Piaaa                      |     Mala 

1  Chani. 

BULK.  BPM  POUND  aA.TE 

Mwnbo'  ol        Pound       BPM  Poimd 
Pi—»           ttaa       tawOtatvi 



Total 

Poaugo- 

Pai** 

4 

Local 

S0.44 

aoJBS 

t&osa 

1  a  2 

*0  6« 

ae.tiB 

•0.0*2 

»0»9 

M.S3B 

*0ilB4 

»o.u 

M.sae 

••.103 

•0.S9 

•0.K3B 

•0.tBZ 

ae.M 

Se.BSI 

•0.2X3 

so.u 

»a.&3s 

tojm. 

SO.Bt 

soBsa 

•OJBt 

TOTAU 

□  Bdk 

Parcel  Post 

ZONES 

INTtH  BMC  PARCR  POST 

INTRA  BMC  PABCa  POST 

Total 

Poataoa- 

PanB 

Numbafofi     •«.  BMC     [  ,^  bMC  Po«.8. 
Pi»e«               R»t»         . 

Numbar  o< 
PiacM 

InuaBMC     i  ^„,  bmC  Po*.,. 
Rata 

Local 

1 

1  a  2 

, 

TOTALS 

Destination  BMC^ASF  Mel 


ZONES 


Local.  1  a  2 


TOTALS 


Nunbai  of  Piacaa 


Total  Poatapa 
Parte 


PrioritY  Mel 

ZONES 

PSESORTEO  PRIORITY  MAIL 

Tot*. 
Pu - 

Pan  0        h 

Numbat  ot 
Piacot 

PrOWKtKI         , 

Praaortod 
Pnomy  Postogo 

Mumbar  ot 
Pioca* 

f 
Pnomr         I         Si»|li  Plici 
tttn           1      Pnonry  Pootago 

Local 

1  a  2 

TOTAU 

PS  Form  3606-lt.  jBiMa>v  199t  IHt^mnt 


y 


PS  rorm  }M»-«  (p.1) 


PS  Form  9«0S-B  (p^) 


)  -.-• 
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Statement  of  Mating  with  Meter  Postage  Affixed 
Priority  Mai  and  Zone-Rated  Fourth-Class  Mail 


48M 


■Y  typ^'^wiwf.  ptf^r  Of 


ftnca.  U—  rvm  MOt  »  yow  w— d  »  fo«)|» 


Fset  OHtoa  e*  Mawn^ 


DM* 


M—  »  AiHtma  o«  miiitOil  at  Oni«U««»n  lor 

vnion  MiHHf  la  ^aoapao 


M**ln«  StawmaM  Saq.  Mo 


Mo.  ftacu 


Proc«aav.g  Caiagory 

OMM  1281 

-,  ,  __  _  MacMnaMa 

-  '■"^        -^  P.rc.1. 

D  Fiata 

G  kvaguiar  Parc«la 

:j  Outaida  PatcaM 


Mn  Auttiectrad  MiWwg  10  C«4a«al 


No  Paaati 


No   Ottw 


Wii»»  o<  a 


pound! 


Tixal 


Total  Ma^yn  <>•  Ma>lu>a 


Nama  and  Adtmaa  o<  Mailing  Agam 
•f  aiAaf  wan  ifia  pa»nw  hotflari 


I 
I 


•  fat  aoM^  aimiaa  manrn  «e  to  Nrl  A  an  «ia  lavana  a<  ftaa  fonn. 
Cwek  If  eaialot  kauMd  pilnaaa  nwnarl  -*  D 

•  Hf  bi*  HMat  pa«  |0  M  Nrt  B  an  Ota  r»>nn»  o*  tNa  )or«. 

•  to  «aima>lew  MK/ASf  attf  (O  to  Part  C  an  (ha  lavaraa  o«  itaa  fonn. 
Fat  fiaaailad  ^nettry  Mai  «a  w  Pwt  D  an  tua  ravana  al  ttw  lorn 


Pweat  Nan  MgnimNtwMa  Stuchaiga  Inaat  BMC  Patcal  Nal  (Mvl 


I 

ll 


l«  BPM.  aac«un«  baaad  en  lOMM  7«7) 

U  «0  ka.       D  20  »•.       O  )000  ew.  tn. 


Chack  M  Thaa  Appiy  IUSP8  Ontyl 

Zi  Canitalliad  Poataga  Paytnam 

O  Itani  Loadad  lo 

a  Km>  Vattflad  Orap  SMpmani  to 

D  Eraatad  m 

a  On».  a  Daa<  AX)  "» 

QOng.   COaal  SCF  X  ZIP 

3  0rt«.   DOaat   BMC 


Part  A 


Part  B 


Parte 


Part  D 


I  1  »o 


Total  Postage 


The  ttarMturc  of  a  mater  or  lt«  agem  cartifies  that  it  wHI  be  liable  for  and  agrees  to  pay.  subject  to  appeals  pre- 
scribM  by  postal  laws  and  raguiators,  ar^y  revenue  deficiencies  assessed  on  this  maiHr>g.  If  this  form  Is  sigrwd  by 
an  agem,  the  agent  certifiea  that  it  is  authorized  to  sign  this  statement,  that  the  certification  binds  the  agem  and 
the  maiJar  and  both  the  mailer  and  the  agent  wiU  be  liable  for  sthJ  agree  to  pay  any  deficiencies. 


T>«  autnMaalan  at  a  lataa.  Netnioiia  at  liandataw  a«aM<«an»  may  raauit  in  witjtiaonwwni  at  uo  *o  9  yaari  ino  a  ntw  o< .«  io  a  lu.utA 
a  eMaon^ly  a«  i«  to  16,000  and  m  addWonai  iaaaiawam  o<  iwica  tAa  amount  lalaaiy  daanad  may  ba  mpoaad  131  USC  38021. 


I  iMNkT  oarttv  *«  rt  Iwlonwdcii  kmiUtfd  an  Mi  tatm  la  aocurM  artd  vutfrfU.  and  tt«t  IM*  nwMrW  pnnnwd  quaNflw  tor  *m  mm  t 


SI^WM*  a«  PatmH  Holdat  at  kgtrn  aoMi  pnneival  and  agant  aia  aabia  Ux  any  Doaiaga  «ahciao<r»  mcurwdl 


Saif^  PiacO' 


Chock  On* 

a  VatM  HM  Schadtdad  D  •etntad  aa  lohadulad 


Ara  itia  Hgutaa  at  ia«t  adMrad  tttxn  mailat  i  anttw«' 
M   "yaa" 


gyaa      DNo 


Data  Madat  Notitlad 


By  tnitlaW 


ICgmFYatsrttdiwuangtfbddtilndpdctidqioctyttng:  1 1  aBglMity  tot  *>•  rata  o«  poouga  cJamwd;  2)  prtxidt  pr«p«Uon 
(■Id  prwort  wtMr*  r«quir«dt;  31  ptopat  eo«»ip»d«lo«»  o«  tlid  ttatwnottt  o<  mailing;  ana  4i  p*ym«tt  ai  tho  m<tjtn6  iwfl  <M. 


RoNnd  Siama  Aa«uliod) 


IlgwatMio  a«  y»al»it 


Tif«.a 


PS  F«n«  300e-PC  January  1M1 


0«Mm 


PS  rorm  mS-K  <pl) 
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Form  3605-PC  -  Staten>ent  of  MaHing  with  Meter  Postage  Affixed  - 
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D  Bulk  Bound 
Printed  Matter 


D  Bulk  Catalog  Bound 
Printed  Matter 


ZONES 

BASIC  BULK  RATE 

CARRIER  ROUTE  BULK  RATE 

Total 
Postaga-    ■ 

Part  * 

1 

Nutnt)*'                           1     Ba«K 
of        K       Rata       s     Rate 
P«cai                        1   Cnarga 

,^^^                       1     Cam* 

^^«  Rat.  :  ;r 

Local 

•  »  1 

3 

4 

B 

6 

7 

8 

i 

TOTALS 

\ 

Bulk  Parcel  Post 


ZONES 

INTER  BMC  PARCEL  POST 

INTRA  BMCPARCa  POST 

Ntjmbat  ol 
Pieca* 

Intet  BMC 
Rate 

=  IntBf  BMC  Postage 

NumbOf  of 
PiKcea 

'"'r«^     -  intra  BMC  Postage 

Total 

Poftage- 

Paft  B 

Local 

i 

1  »  7 

1 

7 

8 

) 

TOTALS 

1 

1                   ^ 

1                   ■ 

Destinatk>n  BMC/ASF  Mai 


ZONES 

,„                                          Oeaiination                                     Total  Postaoa  - 
Numoet  o.  Piece.              «                 BMC' ASf  Rate                 =                        Pan  C 

Local    1  «  2 

1 

3 

4 

s 

TOTALS 

k< 

Presorted  Priority  Mail 


ZONES 

PRESORTED  PIECES                              i                               RESIDUAL  PIECES 

:                                                                                    1 
Numbar  of       ,       Preaoned       ^           Preaoned                   NumtiK  of       , 
Piacaa          .     Pnomy  Rata     ,      Prwity  Pottage                Piaca« 

1                                     1 

Snota-Pwca      ] 

PfWf^v  Rata                Smgle-P^oea 
lo<  ikodttional   =          Pnomv  >» 
Poataga         |    Addit>onai'  Portage 
pe-  pwcoi 

Tot* 

pQsieoc- 

P*n  0 

Local 

1  »  2 

3 

4 

1 

6 

8 

[ 

7 

! 

B 

i 

TOTALS 

1                                                  ^ 

PS  Fofm  3605-PC,  January  1991  (Reverse 


PS  Form  360$-PC  {p2) 
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Statement  of  Maling  with  Meter  Postage  Affixed 
Presorted  Special  Fourth-Class  Rate  Mail 


MAUll:  C-   Jlni^lWHO  by  l>p»»»t»w,  p««i.  or  WofMbf  ptncM    On  Form  MM  M  you  n— d  i  fctpt 


p<M  ontc*  a<  Mvkng 


VCaMI 


Ttuphoni  Numbw 


N«M  t  Addrau  o«  kidNidual  <x  0r9*nu«ion  I 
M  aOMf  iMn  IM  paniM  ftoWwl 


Lawd  A  IB-dlgll)  Ptman 


L«««l  •  (BMC)  PraMtl 


SutcnMfU  Sag    tto 


n«c«^<  "W 


N*.  S«cl» 


USPS  t^monna  Mvtng  ID  CoMul 


No    P»fl«ti  No    Olh»» 


pounds 


Tot«l  Pi«c««  vi  Ma*r^ 


I  Tot»J  M«,glM  of  MaiUAg 


mm»  and  AOdrna  a<  Wofa^g  ««*n< 


i>Wc«  Count 


Sackng  BMW)  on  lOMM  7671 

DlOoc*.       DiOtbt.       C  lOOOoi  w. 


ChKk  AH  !>«  Appiv  IUS«>S  Onlyl 

o  Cantraknd  Podtga  Ptymcnt 

O  l>l«n  LowMO  to 

a  Pimt  Vwillod  Otv*  SMiiwiiw  to 

J  ent«f«d  M 

D  »»».   a  OoM  A/0  BP 

::  Ort».  0  omi  scf  »  bp 

□  Ortg.   □  Omi.  BMC 


Total  Postage 


Ttn  ^yiatui*  of  ■  m«lw  o»  «  (awtt  cwtifwo  *«  N  win  Do  Hoblo  fo«  md  agroa*  to  p*r,  »uMct  to  tppMl*  pfMCrtbw)  bv  pow*  Iwwt  ind 
f«gut«>o«<t.  «iv  r«v«nua  daflcianetM  m«n«rl  on  thte  maling.  II  t^■•  *omi  la  aigr«d  By  an  agont.  ttw  agont  cortlfwa  ttwt  it  to  lutNxUad  to 
(tyi  iMa  ttatwnant.  that  tt»»  <»rtific«t»on  btndt  tfto  agori  and  ifx  m*i«  and  tx)t^  t»>«  man*  and  tho  agont  will  bo  IMil*  to«  md  ogrM  to  p»v 


Tlw  auamaaMti  o<  a  Ma*.  Iteiweua  a>  liaudulam  amamant  mn  mauB  «i  ananaanRMM  <><  up  lo  »  tmx  and  •  tin*  a<  up  io  tlO.OOO  118  USC  10011.  In  addition, 
a  CM*  mwltY  a<  >•  to  16,000  aid  at  laaiiional iiant  of  tw>c«  iha  vnount  faiMty  cwmwo  may  m  mpoaad  |31  USC  3802J. 


I  harafev  o«tltv  nm  rt  >i<oiwUob  lianWtod  on  iMi  «enn  li  accutata  and  muMU.  and  Hwt  iMa  iMMtM  maaantad  quaMaa  < 


imnaiiira  ol  NnM  Hotdaf  ot  Agani  Soth  pnnc«ai  and  agam  a<a  napia  io>  ant  poataga 


daiiwancv  ^^ouifC, 


Talapnona  Nufnp«< 


Smgla  P««ea 


pounda 


Aia  it>a  itguraa  «  latl  ad|uatad  itom  mmtiw  i  »mrte«^ 


'  yaa      : ;  No 


CitaGk  Ona 

3  Vartt   Not  SctMdirfad         D 


Vantieation  Pa» 
aa  Scttaduiad 


On*  MmIw  •Mtrtiad 


ICOmFYftat 
landpraaort 


inariing  haa  baan 
ra9utrad);3l 


^ffi^tfA  ownaming:  1 1 1  akgib^itv  lor  t^•  rata o*  cxxtage  ctamad  71  pnf>tf  praparatlon 
complation  o«  tha  (tatamant  o«  fna<iin«.  and  4(  oavmani  o<  tha  raqulrad  annual  laa. 


Signatura  ol  Waigtiat 


By  Onaiaia) 


Round  Stamp  IHaquiradl 


PS  Fom  3eOe-PC.  January  1991 


Financial  Documam  -  Forward  to  Hnanoa  Otflea 


PS  Form  3«<»-PC 
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Statement  of  Mailing  with  Permit  Imprints 

Special  Fourth-Class  and  Library  Rate  Fourth-Class  Mail 


MAuF,Co«o..t.a*Kan,.by.yp.wrHa..pan.o.>v.al«.*a>ancIPrap>a.nd»,>ca.aMtrouna.d.^ 


Po*>  O'hca  o'  M«>ng 


Dale 


Pamw  »to 


Pafrml  Ho«0»'  »  »»*<na 
i  KOOrnt 

linciuda  ZIP  Codat 


(••awa"  A9»nc»  Con  Code 


Mail»<|  St»t»man(  Saq  ^*o 


latapnooe  MumDai 


Raca«l  No 


No  Sacks 


Procaaamg  Catagoor 
(OMM  1281 

I  i  Flau 

I  1  MaetMMbM  Pa«:ala 
•  '  lrr«gu<a>  Parcata 
OuttxM  Pa»celi 


USPS  Autlxxireo  Ma<i>n«  ID  CoOei»' 


No  ^mtui        •»  Onym 


\Wa>gM  oi  a 
Single  Piaca 


pounds 


Toul  Piecaf  "1  Mailing 


Name  «  Aoo.e»»  o<  Individual  »  0'gan«»«iw>  lo< 

wi»cn  MaiMng  la  Prapand 

lit  oth»<  man  tna  p«'™i  noidaft 


Ham*  and  AodwM  o<  Mailing  Agam 
III  omai  Oian  tna  pamm  hoWen 


Total  Wai^  o<  Ma*ng 


Sactwig  BaaaO  on 
lOpci        ■     TOtM 


foaaaii  '6f 

1000  M   » 


Owe*  Ai  ryttn  Apc»v  fjsri  o>«rt 

.  C«ntral<i«<]  Postage  Ptyrn^^ 

Plani  Loaded  to 

Pl»ni  Ve<l»ie<!  tVot  S'^.tx'x-'"  'c 

tmaxd  al 
'  Ong         Oe»l    *  0  O' 


.   Fo.  special  fourth  das.  m».i  90  to  P«rt  A  on  ««  rever«.  ol  m,.  to'm 


.   Fw  library  rale  ma.1  go  to  P»rt  B  or  H>e  rever«  o<  it,,,  lom, 


■2 


•>  s 

E 
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DEPARTMENT  OF  AGRICULTURE 

Anhnai  and  Ptant  Health  Inapectlon 
Servtea 

9CFRParts71andt2 

(Docket  Na  M-134] 

CtUcfcene  Affected  by  SaknoneOa 


aqcncy:  Animal  and  Plant  Health 

Inspection  Service.  USDA- 

ACnON:  Final  nile^ __^ 

iUMMAWY.  We  are  affirming  with 
changes  an  interim  rule  concerning 
chicken  disease  caused  by  Salmonella 
enteritidia  serotype  enteritidis  (SE)  by 
revising  certain  definitions,  test 
procedures,  and  restrictions  on 
interstate  movement  of  chickens,  eggs, 
and  other  articles.  We  are  making  these 
changes  to  better  control  the  spread  of 
SE  in  commercial  egg-type  chicken 
flocks,  to  control  its  spread  &om  chicken 
breeding  flocks  to  egg-type  production 
Hocks,  and  to  better  detect  invasive 
strains  of  SE  which  are  the  cause  of 
outbreaks  of  disease  caused  by  SE  in 
humans.  These  changes  will  affect 
persons  engaged  in  interstate  commerce 
involving  the  sale  of  eggs  and  egg-type 
chickens. 

EFFicnvE  OATC  Pinal  rule  effective 
January  30. 1991. 
FOa  PUaTMER  INFOI— ATIOW  CONTACT: 

Dr.  I.  L  Peterson.  Staff  Veterinarian. 
Sheep,  Goat  Equine,  and  Poultry 
Diseases  Staff.  VS,  APHIS.  USDA.  room 
771.  Federal  Building.  6505  Belcrest 
Road.  HyattsviUe,  MD  20782.  301-436- 
5777. 

SMtfiCMENTAflY  MTOmiATION:  The 
bacterium  known  as  Salmonella 
enteritidia  serotye  enteritidia  (referred 
to  below  as  SE]  has  been  associated 
with  disease  problems  in  poultry,  and  is 
known  to  occur  in  chickens  in  the 
United  States.  This  bacterium  has  been 
isolated  from  egg-type  chicken  breeding 
flocks  and  egg  production  flocks.  Recent 
scientific  evidence  suggests  that  SE  is 
passed  along  to  eggs  before  shell 
formation  occurs  if  the  hen  is  infected 
systemically  with  SE  bacteria,  and 
suggests  vertical  passage  of  SE  from 
hens  to  chicks. 

In  addition  to  this  vertical  mode  of 
transmission.  SE  can  be  spread 
horizontally  among  chickens  through 
direct  contact  and  through  contact  with 
articles  associated  with  infected 
chickens,  such  as  feed,  equipment,  and 
btter.  SE  can  also  be  introduced  into  a 
flock  through  contact  with  external 
sources  induding  rodents,  flies,  animals, 
and  people. 


SE  infection  has  a  severe  impact  on 
Uie  egg  production  Industry  by  reducing 
consumer  demand  and  disrupting  egg 
marketing  channels.  During  the  past 
three  years,  SE  has  become  recognized 
as  an  infectious  agent  in  a  number  of 
domestic  commercial  egg-laying  chicken 
flocks,  in  some  cases  causing  aaorbidity 
and  decreased  production.  Certain 
invasive  strains  of  SE  can  cause 
systemic  infections  of  chickens  and  can 
thereby  contaminate  commercial  table 

eggs 
SE  infection  of  egg  production 

chickens  is  also  a  serious  public  health 
concern.  Eggs  contaminated  with  SE, 
when  mishandled  or  improperly  cooked, 
have  resulted  in  a  growing  number  of 
cases  of  human  illness  and  death. 

In  an  Interim  rule  published  in  the 
Federal  Register  on  February  1&  1990 
(55  FR  5576-55S4.  Docket  No.  88-161), 
we  promulgated  regulations  to  address 
the  problem  of  chicken  disease  caused 
by  SE.  At  that  time  we  added  two  sets 
of  regulatory  requirements;  one  to 
address  the  spread  of  SE  in  egg-type 
chicken  breeding  flocks,  and  one  to 
address  the  spread  of  SE  in  egg 
production  flocks. 

First,  we  required  that  all  hatching 
eggs  and  newly-hatched  chicks  from 
egg-type  chicken  breeding  flocks  moved 
interstate  must  be  from  flocks  classified 
"U.S.  Sanitation  Monitored"  under  the 
National  Poultry  Improvement  Plan 
(NPIP).  or  must  meet  the  requirements  of 
a  State  classification  plan  determined 
by  the  Adminlstrafor  to  be  equivalent  to 
the  "U.S.  Sanitation  Monitored" 
program  (USSMP)  under  the  NPIP.  Such 
flocks  are  called  "Certified  Salmonella 
enteritidia  serotype  enteritidia  Tested 
Free  Flocks"  for  the  purpose  of  this 
regulation.  Hatching  eggs  and  newly- 
hatched  chicks  may  be  moved  interstate 
from  such  flocks  without  further 
restriction  nnda  the  regulation.  The 
purpose  of  this  requirement  was  to 
prevent  the  spread  of  SE  associated 
with  movement  of  hatching  eggs  and 
chicks  from  breeding  flocks.  This 
approach  relied  on  NPIP  testing, 
sanitation,  and  flock  managment 
techniques  to  exclude  SE  from  breeding 
flocks. 

Second,  we  established  a  system  to 
study  and  test  egg  production  flocks  to 
identify  those  infected  with  SE.  focusing 
en  those  flocks  with  clinical  signs  of 
disease  and  flocks  that  were  implicated 
as  the  probable  source  of  outbreaks  of 
SE  in  ciickens  or  humans.  This  flock 
shidy  system  involved  classification  of 
egg  production  flocks  as  Study  Flocks. 
Test  Flocks,  or  Infected  Flocks,  and 
included  requirements  for  testing  of 
environmental  blood,  and  interna) 
organ  samples  for  evidence  of  SR  under 


certain  circumstances.  Interstate 
movement  restrictions  were  also 
Imposed  on  articles  from  Test  Flocks 
and  Infected  Flocks.  Restricted  articles 
Included  live  chickens,  eggs,  manure, 
cages,  coops,  containers,  troughs,  and 
other  equipment.  Some  of  these  articles 
•re  prohibited  movement  and  some  are 
Allowed  movement  under  a  permit  and 
■pedal  conditions.  Eggs  could  be  moved 
interstate  from  Infected  Flocks  and  Test 
Flocks  only  for  pasteurization. 

Interagency  Coordination 

Salmonella  enteritidia  is  a  complex 
poultry  health  and  public  health 
problem  requiring  a  comprehensive, 
interdisciplinary  approach  to  its 
resdntion.  As  we  indicated  in  the 
interim  rule  and  elsewhere  in  this 
document  responsibility  for  dealing 
with  SE  is  distributed  among  several 
Federal  and  State  agencies.  We  believe 
that  it  is  In  the  best  interest  of  poultry 
producers  and  the  public  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  the  Agricultural 
Marketing  Service  (AMS).  and  the  Food 
and  Drug  Admini8tration(FDA)  take 
active  roles  in  coordinating  efforts  to 
control  the  spread  of  SE  We  have 
coordinated  and  will  continue  to 
coordinate  our  efforts  to  control  the 
spread  of  SE  with  these  and  other 
agencies. 

As  we  indicated  in  the  interim  rule, 
the  aidmal  health  and  public  health 
fanplications  of  SE  require  substantive 
information  sharing  among  the  involved 
agencies,  USDA  has  underway  two 
important  data  collection  activities— 
eurveys  of  the  presence  of  SE  in  spent 
fowl,  and  in  eggs  sent  to  breaker 
plants — which  we  believe  will  provide 
important  additional  information  on  the 
extent  of  SE  in  the  United  States.  We 
will  share  these  data,  and  our  analysis 
of  the  data,  with  the  other  agencies  not 
only  for  purposes  of  enforcement  of 
public  health  regulations  but  for  the 
development  of  a  common 
understanding  of  the  animal  health  and 
public  health  risks  of  SE,  common 
objectives  for  the  reduction  of  those 
risks,  and  common  short-  and  long-term 
strategies  for  dealing  with  the  SE 
problem.  FDA,  in  cooperation  with  the 
Centers  for  Disease  Contit)l.  will 
continue  to  monitor  the  number  of 
human  illnesses  and  outbreaks  due  to 
SE.  Based  upon  these  data,  and  other 
relevant  data,  the  concerned  Federal 
agencies  will  continue  to  evaluate  the 
need  for  new  or  revised  regulations. 

Comments  on  the  Interim  Rule 

We  requested  comments  on  the 
interim  rule,  to  be  received  on  or  before 
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April  17, 19Ba  This  deadline  wss 
mbeeqnendy  extended  to  May  2. 1990. 
in  a  notice  puUtshed  m  the  Federal 
Regbler  on  April  5. 1900  (Docket  No.  90- 
047,  55  FR  12631-12032),  and  was  farther 
extended  to  )une  V  1990,  in  a  notice 
published  in  the  Federal  Registei  on 
May  1. 1990  (Docket  No.  90-060.  55  FR 
18099-18100).  We  received  138 
comments  on  the  interim  rule,  fi'om 
poultry  associations,  breeding  flock 
owners,  egg  production  flock  owners. 
State  animal  health  agendes.  State 
public  health  agrrdes,  poultry  related 
industries,  universities,  and  others. 
These  ccmments  addressed  almost 
every  aepect  of  our  SE  program.  In  this 
final  rule,  we  are  addressing  the  areas  of 
concern  raised  by  ccnnmenters  on  the 
earher  interim  rule. 

Comments  on  Flock  Versos  Honse 
Restrictions 

A  total  of  73  commenters  requested 
that  we  revise  the  interim  rule  to  place 
restrictions  on  smaDer  units  witfiin  a 
flock,  rather  than  the  entire  flodc.  Most 
of  these  commenters  suggested  that  the 
rule  should  distinguish  between 
individual  poultry  booses  in  a  Sock  for 
purposes  oi  regulatory  restrictions.  Forty 
of  these  commenters  saggested  that 
interstate  movement  restrictions  shoukl 
apply  only  to  booses  that  have  been 
positively  determined  to  be  Infected 
with  SE,  and  should  not  apply  to  houses 
that  are  in  the  prtxess  of  testing. 

We  agree  that  the  rule  should  focus  on 
individual  poultry  houses  when  they  are 
sufficiently  separated  to  prevent  the 
spread  of  disease  between  them.  We  are 
making  changes  to  the  rule  to  implement 
this  approadi.  as  discussed  below.  We 
do  ..ot  agree  diat  only  houses  that  have 
been  positively  identified  as  faifecled 
with  SE  should  be  subject  to  interstate 
movement  restrictions.  To  effectively 
control  the  spread  of  SE.  we  beheve  we 
must  restrict  Interstate  movements  from 
some  poultry  houses  (Test  Poultry 
Houses,  discussed  below)  during  the 
testing  process,  because  such  houses 
present  a  significant  risk  of  beiiig 
infected  with  SE,  and  of  spreading  SE  to 
other  flocks  prior  to  final  determination 
of  their  infection  status. 

ComoMots  oa  Egg  Hamffing, 
Preparation,  and  Cooking 

A  total  of  27  commenters  addressed 
the  fact  that  eggs  are  an  inherentiy 
perishable  food  product  that  must  be 
handled  and  cooked  using  specific 
precautions  to  prevent  them  from 
becomiitg  contaminated  with  baderia 
sud>  as  Salmonella  that  can  cause 
human  disease  in  consumers.  Two  of 
these  commenters  specifically 
recommended  that  refrigeration 


requirements  be  established  for  the 
shipment  of  eggs,  to  reduce  the  growth 
of  bacteria  in  eggs  during  shipment. 
Several  of  these  commenters  also 
recommended  that  the  Food  and  Drug 
Administration  take  steps  to  enswe  that 
retail  and  inetitntiona)  food  service 
establishments  adhere  to  proper  food 
handling  requirements,  especially  with 
respect  to  refrigeration,  storage, 
preparation,  and  other  safe  food 
handling  requirements. 

We  recognize  that  proper  handling 
and  preparation  of  eggs  is  essential  to 
prevent  disease  in  consumers  that  can 
be  caused  by  consumption  of  improperly 
stored  or  prepared  eggs  or  egg  products. 
For  many  years,  the  United  States 
Department  of  Agriculture  has 
conducted  educational  programs  to 
inform  consumers  and  institutional  food 
service  fadlities  of  the  risks  associated 
with  improperly  stored  or  prepared  eggs. 
However,  handling  and  preparation 
procedures  for  eggs  for  human 
consumption  are  outside  the  scope  of 
the  interim  rule,  which  addressed 
controlling  the  spresd  of  SE  in  egg-type 
chicken  breeding  flocks  and  egg 
production  flocks.  Actions -that  may  be 
taken  by  the  Food  and  Drug 
Administration  are  also  outside  the 
scope  of  the  interim  role.  While  APHIS 
is  working  closely  with  the  Food  and 
Drug  AdministTation  and  other  Federal 
and  State  agencies  thai  have  the 
primary  authority  for  regulating  safe 
handling  and  preparation  of  eggs  and 
egg  products,  no  changes  are  being 
made  to  the  interim  rule  in  these  areas. 

Comments  on  Indemnity  Payments 

A  total  of  16  ccmmenters  anggcsted 
that  some  form  of  Federal  indemnity 
should  be  paid  to  flodc  owners  affected 
by  the  interim  rule.  Suggestions  included 
both  payment  of  indemnity  to  the 
owners  of  faifected  flocks  who 
depopulate  their  Cocks  to  eliminate  SE. 
and  payment  of  indemnity  to  owners  of 
test  or  infected  egg  production  flocks 
who  sell  their  eggs  for  tweaking 
(pasteurization)  at  a  price  lower  than 
the  price  paid  for  eggs  from  either  non- 
test  or  non-infected  flocks.  Several 
commenters  suggested  that  APHIS  order 
the  owners  of  infected  flocks  to  destroy 
the  chickens  in  their  flocks,  and  pay 
indemnity  for  the  destroyed  chickens. 

Under  Federal  law  (21  U.S.C.  114a). 
the  Secretary  of  Agriculture  may  pay 
daims  to  the  owners  of  animals 
(including  poultry)  who  voluntarily  offer 
their  animals  for  destruction  if  the 
anmials  are  affected  by  or  exposed  to 
communicable  animal  diseases.  Alsa  in 
accordance  with  21  MSXL  134a.  the 
Secretary  may  order  the  destraction  of 
ammals.  carcasses,  products  and  related 


articles  that  may  (fisseminate  any 
dangerous,  communicable  disease  of 
livestock  or  poultry  if  the  articles  are 
moving,  or  have  moved,  interstate,  oc  if 
the  Secretary  has  declared  an 
extraordinary  emergency.  The  Secretary 
must  pay  indemnity  for  animals  that  are 
ordered  to  be  destroyed  in  accordance 
with  a  U.S.C.  134a.  However,  neither 
Federal  law  nor  APHIS  regulations, 
including  the  interim  rule,  require 
payment  of  claims  for  chickens 
voluntarily  destroyed,  or  require 
mandatory  destruction  of  flocks  infected 
with  SE.  APHIS  does  not  believe  that 
conditions  justifying  payment  of  daims 
for  voluntary  destruction  of  chickens  are 
present  in  the  current  SE  situation. 
APHIS  also  does  not  believe  that 
conditions  requiring  mandalory 
depopulation  of  Qocks,  wludi  would 
require  payment  of  iridemnities,  arc 
present  in  the  current  SE  situatioD.  for 
the  following  reasons. 

Mandatory  depopulation  and  payment 
of  indemnities  are  used  to  support 
disease  eradication  programs  to 
eluninate  the  disease  reservoir.  SE  is  not 
highly  host  spedfic  it  affects  many 
spedes  in  addition  to  chickens.  The 
Salmonella  organism  is  ubiquitous  in  the 
envwonment  arid  eradication  of  the 
baderium  is  impossible.  The  goal  of  the 
SE  program  is  not  to  eradicate  SE.  but  to 
control  its  spread  in  egg-t^pe  breeding 
flocks  and  egg  production  flocks. 

Also.  /\PH1S  has  used  indemnity 
payments  only  when  the  nature  of  the 
disease  or  Federal  actions  cause  severe 
and  widespread  economic  impact  on  the 
affected  agricultural  industry.  Compared 
to  other  situations  where  Lndemnity 
payments  have  been  used,  APHIS  docs 
not  find  this  to  be  the  case  in  the  current 
SE  situaiion.  SE  itself  does  not  cause 
severe  mortabty  in  chicken  flocks,  and 
does  not  drastically  reduce  the 
productivity  of  affected  chicken  flocks. 
The  interim  rule,  as  amended  by  this 
final  rule,  permits  alternative  marketing 
routes  for  eggs  from  Test  Poultry  Houses 
and  Infected  VmiMy  Houses.  The  rule 
also  does  not  require  depopulation  of 
any  floclis.  The  interim  rule  has  also 
been  revised  by  this  final  rule  to  restrict 
product  movements  from  certain 
individual  poultry  house*,  rather  than 
entire  flocks.  This  revision  will  further 
reduce  the  economic  impact  of  the  rule 
on  flock  oxoierv 

For  the  reasons  staled  above,  APHIS 
6oe%  not  intend  to  authorize  payments 
cf  claims  for  chickens  vohmtarily 
destroyed,  to  order  mandatwy 
d»"populatioo  rf  infeded  chicken  flocks 
and  pay  indemnities  to  the  owners  of 
destroyed  chidtens.  or  to  make 
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indemnity  payments  for  egg*  sold  for 
pasteurizatioa. 

Other  Comments  and  Changes  to  die 
Interim  Rule 

The  changes  we  are  making  In  this 
final  rule  to  Implement  a  house-based 
rather  than  flock-based  approach,  and 
other  comments  and  changes  to  the  rule 
in  response  to  them,  are  discussed 
below,  section  by  section. 

A  large  number  of  commenters 
submitted  comments  concerning  matters 
outside  the  scope  of  the  interim  rule. 
Many  commenters  requested  one  or 
more  of  the  following:  changes  to  the 
National  Poultry  Improvement  Plan; 
additional  scientific  research  on 
diseases  caused  by  Salmonella  in 
humans  and  poultry,  changev  to 
Salmonella  programs  enforced  by  State 
governments,  and  changes  to  import  and 
export  regulations  for  poultry  products. 
Comments  outside  the  scope  of  the 
interim  rule  are  not  discussed  in  this 
document 

Section  8Z30  Definitions 

We  are  adding  definitions  of  Poultry, 
Poultry  House,  Separate  Poultry  House, 
Infected  Poultry  House,  and  Test  Poultry 
House.  These  definitions  are  needed 
because,  in  response  to  the  73  comments 
on  the  interim  rule  discussed  above,  we 
are  changing  the  regulations  to  address 
events  and  restrictions  concerning 
individual  houses  within  a  flock.  Prior  to 
the  publication  of  this  final  rule,  the 
regulations  generally  addressed  the 
entire  premises  of  a  flock  as  a  basic 
unit  For  example,  under  the  regulations, 
if  a  flock  was  determined  to  be  an 
Infected  Flock,  all  of  the  chickens  on 
that  premises,  in  all  houses,  were 
treated  the  same  (unless  a  Federal  or 
State  representative  determined  that  the 
flock  could  be  divided  into  separate 
flocks,  in  accordance  with  the  interim 
rule's  definition  of  "flock"). 

The  definition  of  "Flock"  in  die 
interim  rule  did  allow  premises  to  be 
broken  into  separate  flocks  for  the 
purpose  of  regidation  by  stating  that  "at 
the  discretion  of  a  Federal 
representative,  any  group  of  chickens 
that  is  physically  segregated  from 
another  group  by  barriers  impervious  to 
the  spread  of  disease  organisms  and 
does  not  share  common  equipment  or 
personnel  with  the  other  group  may  be 
considered  as  a  separate  flock"  (55  FR 
5562).  However,  many  commenters  did 
not  understand  that  this  definition 
effectively  allowed  each  poidtry  house 
on  a  premises  to  be  considered  a 
separate  flock  if  it  met  the  standard  for 
segregation  from  other  houses  on  the 
premises.  Twenty  commenters  included 
as  a  major  theme  of  their  comments  a 


request  that  the  regulation  be  organized 
around  the  poultry  house,  rather  than 
the  flock  or  premises,  as  a  basic  unit. 
We  agree  that  this  approach  has  merit. 

Therefore,  we  are  changing  the 
regulations  to  use  a  term  more  familiar 
to  the  chicken  industry,  i.e.  "house," 
when  describing  components  of  a  flock 
or  premises  that  can  be  separately 
regulated  if  they  are  sufficiently 
segregated  from  other  flock  components 
to  prevent  the  spread  of  disease. 

Under  the  new  regulations  a  flock 
might  include  some  Infected  Poultry 
Houses  subject  to  a  high  level  of 
restriction,  and  some  other  poultry 
houses  subject  to  a  lower  level  of 
restriction. 

This  change  is  made  In  response  to 
numerous  comments  describing  chicken 
production  situations  in  which  one  or  a 
few  houses  on  a  premises  could  be 
Infected  with  SE  while  the  majority  of 
the  houses  are  not  infected.  Commenters 
suggested  that  if  sufficient  barriers  to 
disease  spread  are  maintained  between 
houses,  the  entire  premises  need  not  be 
subjected  to  the  same  level  of  regulatory 
controls.  We  agree,  and  are  making  this 
change  to  allow  us  to  focus  SE  control 
aborts  on  those  houses  which  present  a 
problem,  and  to  alleviate  the  regulatory 
burden  on  other  houses  on  the  same 
premises. 

To  accomplish  this  change  in 
approach,  we  are  revising  the  definition 
of  Flock  by  removing  the  phrase  "except 
that  at  the  discretion  of  a  Federal 
representative,  any  group  of  chickens 
that  is  physically  segregated  from 
another  group  by  barriers  impervious  to 
the  spread  of  disease  organisms  and 
does  not  share  conunon  equipment  or 
personnel  with  the  other  group  may  be 
considered  as  a  separate  flock."  This 
exception  is  not  necessary  in  view  of  the 
provisions  we  are  adding  that  allow 
flocks  to  be  divided  into  separate 
poultry  houses,  discussed  above. 

We  are  also  revising  the  definitions  of 
Infected  Flock  and  Test  Flock  to  read  as 
follows,  and  are  adding  the  following 
definitions: 

Poultry.  Chickens  of  all  ages, 
including  eggs  for  hatching. 

Poultry  house.  A  building  or  other 
structure  used  to  house  poultry. 

Separate  poultry  house.  A  poultry 
house  that  has  been  determined  by  a 
Federal  or  State  representative  to  have 
bioseciuity  to  prevent  the  transmission 
of  communicable  disease  to  other 
poultry  houses.  Biosecurity  means  that 
flock  management  procedures  are  in 
place  to  ensure  that  there  is  no  contact 
between  poultry  houses  through 
exposure  to  chickens,  feed,  water, 
manure,  equipment  or  personnel  from 
other  poultry  houses. 


Infected  poultry  houses.  A  poultry 
house  containing  chickens  determined  to 
be  infected  with  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
S  82.32(c)  of  dils  subpart. 

Test  poultry  house.  A  poultry  house 
determined  in  accordance  with 
S  82.32(b)  of  this  subpart  of  have  tested 
positive  for  Salmonella  enteritidis 
serotype  enteritidis  by  isolation  of  the 
bacterium  from  one  or  more  manure  or 
egg  transport  machinery  samples,  and 
designated  for  blood  and  internal  organ 
testing  in  accordance  with  S  82.32(c)  of 
this  subpart 

Infected  flock.  A  flock  that  does  not 
contain  separate  poultry  houses  as 
defined  by  this  section,  and  in  which 
any  poultry  has  tested  positive  for 
Salmonella  enteritidis  serotype 
enteritidis  in  accordance  with  the  blood 
and  internal  organ  tests  of  S  82.32(c)  of 
this  subpart. 

Test  flock.  A  flock  that  does  not 
contain  separate  poultry  houses  as 
defined  by  this  section,  and  in  which 
any  manure  and  egg  transport 
machinery  samples  have  tested  positive 
for  Salmonella  enteritidis  serotype 
enteritidis  in  accordance  with  S  82.32(b) 
of  this  subpart 

We  are  also  revising  the  definition  of 
authorized  laboratory  hi  the  regulations. 
The  fifth  and  final  element  of  the  former 
definition  of  authorized  laboratory 
stated  that  the  Administrator  would 
approve  an  authorized  laboratory  oidy 
after  determining  that  the  laboratory 
"reports  all  test  results  to  die  State 
animal  healtii  official  and  APHIS."  This 
requirement  was  Intended  to  apply  only 
to  the  results  oi  Salmonella  tests 
ordered  for  Shidy  Flocks,  Test  Poultiy 
Houses,  and  Infected  Poultry  Houses  in 
accordance  with  this  rule,  and  to  the 
results  of  Salmonella  tests  conducted  in 
accordance  widi  die  USSMP.  However, 
two  commenters  noted  that  the  language 
could  be  interpreted  as  requiring  these 
laboratories  to  report  the  results  of  all 
tests  they  conduct  regardless  of 
whether  the  tests  were  required  by  this 
rule  or  die  USSMP.  Therefore,  we  are 
changing  this  language  to  require  that 
the  laboratory  "reports  all  results  of 
tests  ordered  In  accordance  with  this 
subpart  or  in  accordance  with 
S  145.23(d)  of  diis  chapter  to  die  State 
animal  healdi  official  and  APHIS."  This 
will  ensure  that  the  results  of 
Salmonella  tests  conducted  under  this 
rule,  or  under  S  145.23(d)  (die  USSMP), 
are  reported  to  the  State  animal  health 
official  and  to  APHIS. 


/  Vd.  66^  Na  20  /  Wedneedey.  January  30.  1991  /  Ralee  and  Regdattont        3733 


Section  azS2  Old  Heading: 
DetemUmtiai  That  Egg  Pmdactkm 
PhckBAnStodyPhckM,  TrntPlocks,  or 
Fhcka  Infected  With  Sabnonetta 
Enteritidis  Serotype  Enteritidis 

Section  82.32  New  heading: 
Identification  of  Stody  Flocks.  Test 
Poultry  Houses.  Test  Flocks.  Infected 
Poultry  Houses,  and  Infected  Flocks 

This  section  describes  how  a  Federal 
or  State  representative  will  determine 
the  status  of  egg  production  flocks,  and 
the  status  of  individual  houses  in  the 
flock. 

This  method  by  which  Study  Flocks 
are  identified  is  slighdy  changed  from 
the  method  used  under  the  interim  rule. 
Under  that  rule,  one  way  a  flock  could 
be  classified  a  Study  Flock  if  it  received 
progeny  from  any  flodt  vrith  a  positive 
environmental  sample  for  SE.  We  are 
changing  this  requirement  to  allow 
classification  of  a  fioA  as  a  Study  Flock 
if  it  receives  progeny  from  ■  diicken 
breeding  flock  infected  with  SB  thorugh 
testing  mider  die  NPIP.  (The  NPIP 
considers  a  breeding  flodt  infected  if  SE 
has  been  recovered  from  the  internal 
organs  of  one  or  more  chickens  in  the 
flock.) 

We  are  making  this  change  in 
response  to  13  comments  that  noted  that 
the  former  method  for  identifying  Study 
Flocks  could  result  in  APHIS  designating 
a  large  number  of  Study  Flocks  that 
inclmie  only  ■  small  nomber  of  actually 
infected  flocks.  Two  covDmenters 
specifically  suggested  that  NFIP  test 
results  be  used  as  ■  primary  means  of 
identifying  Stiidy  Flocks. 

As  noted  in  the  earlier  rule,  recovery 
of  SE  from  the  bitemal  organs  of 
chidcens  (the  bver,  spleen,  oviduct 
ov&ries,  and  heart)  is  die  only 
conclusive  proof  of  SE  infection; 
recovery  from  eirviroiraiental  samples  is 
only  indicative,  not  conclusive.  By 
tracing  forward  the  movement  of 
progeny  from  bleeding  flocks  that  are 
found  tafected  through  NPIP  testing,  we 
will  identify  as  Stiidy  Flocks  diose 
flocks  that  are  most  Ukely  to  be  Infected 
with  SE.  This  will  allow  more  effective 
use  of  our  limited  resources  to  monitor 
as  Study  Flocks  those  flocks  that 
present  a  high  risk  of  being  infected  with 
SE  through  contact  with  chickens  from 
infected  breeding  flocks  (i.e.,  flocks 
where  SE  was  recovered  from  internal 
organs).  We  agree  with  numennis 
commenters  who  noted  that  it  would  be 
relatively  ineffective  to  monitor  flod(s 
that  present  onfy  a  smaD  risk  of  being 
infected  with  SE,  cansed  by  contact  with 
chid(ens  from  environmentally  positive 
premises. 
Therefore,  we  are  changing 

S  82.32(a)(2)  to  identify  as  a  Stiidy  Flock 


•ny  flock  that  has  received  progeny 
from  an  egg- type  cfaidien  breeding  flock 
that  has  had  SE  recovefed  frmn  the 
internal  oigans  of  one  or  more  dildtens 
during  testing  for  (be  U.S.  Sanitation 
Monitored  classification  of  the  NPIP  (9 
CFR  145.23(d)).  TWs  diange  will  target 
high-risk  flocks  by  using  test  results 
from  the  ongoing  U.S.  Sanitation 
Monitored  Program  testing  of  breeding 
flocks.  If  a  floii  that  is  positive  under 
die  USSMP  sends  chickens  to  any  odier 
flock,  the  other  flock  is  identified  as  a 
St\idy  Flock  for  testing  and  possible 
restrictions  under  this  rule.  This 
provision  vrill  appfy  to  any  Interstate 
movements  of  progeny  at  any  time  since 
die  last  date  when  the  egg-type  chicken 
breeding  flock  tested  free  of  SE  in 
accordance  with  the  environmental 
sampling  provisions  of  the  U.S. 
Sanitation  Monitored  Program  of  the 
NPIP  (9  CFR  145.23(d)). 

We  are  making  this  change  because  if 
poultry  in  a  breeding  flock  have  positive 
internal  organ  tests  under  the  NPIP. 
chickens  moved  from  that  Rodt  are  a 
significant  risk  of  spreading  SB.  We  will 
therefore,  trace  the  movement  of 
chickens  from  those  bouses,  back  to  the 
point  in  time  when  the  flock  last  tested 
negative  for  SE,  since  \he  flock  was 
probably  free  of  S£  prim  to  that  date. 

Under  the  interim  rale,  a  flock  could 
also  be  designated  a  Study  Flodi  d  "a 
Federal  or  State  representative 
determines  through  epidemicriogic 
investigatian  that  the  flock  is  the 
probable  source  of  disease  in  humans  or 
poultry"  caused  by  SE.  fiumerous 
commenters  stated  that  this  criterion 
was  vague,  and  14  connnenters 
suggested  further  standards  regarding 
how  outbreaks  of  disease  wodd  be 
traced  to  particular  flocks. 

We  have  examined  this  issue,  and 
beBeve  diat  more  detailed  standards  are 
necessary  for  identifying  particular 
flocks  as  the  source  of  SE  in  disease 
outbreaks.  We  believe  that  flocks  should 
be  designated  as  Study  Flocks  due  to 
association  with  disease  outbreaks  if  the 
cause  of  the  outbreak  is  identified  as  SE 
if  eggs  were  the  probable  source  of  the 
SE,  and  if  the  probable  source  of  the 
eggs  can  be  identified  as  a  particular 
flock.  Therefore,  we  are  changing  part  of 
S  82.32(a)  to  state  that  a  flock  may  be 
determined  to  be  a  study  flock  if: 

(1)  The  Adinini»trstar  d«tennia«a  tlkat  the 
flock  haa  bften  lo^>licate<i  at  the  probable 
source  of  disesaa  in  as  outbreak  of  diaeaae  in 
humans  or  poultry  caused  by  SabnoneUa 
enteritidis  serotype  eDteritidU.  The 
AdmlnJatrator  shall  make  such  a 
determination  after  he  or  she  determines  tbat 

(i)  Bpidemlotogic  reports  from  Federal  or 
State  health  agencies  identify  the  cause  of  the 


outbreak  ■•  SahmmeUa  mtteritidit  aerotype 
entaritidisi 

(fi)  I^  wen  ^  pnbable  ao«rcc  ol  ttm 
Satmaaeila  eateritidts  tmttfps  eataitidis 
1  the  ualbiaak.  wad 


liii)  SU|i|iii«  Mcoriis  or  ettier  avidnce 
revcat  tltat  the  prabaUe  smr*  td  te  egg* 

was  tke  flock  to  be  determined  to  be  a  study 
flock. 

As  noted  above,  at  the  request  of 
connnenters  we  are  adding  the  terms 
Test  Ponhry  House  and  Infected  Poultry 
House  to  the  rule.  For  most  8i^aatio^s,  it 
is  believed  that  appropriate  biosecurity 
win  be  in  place  and  instead  of  using  the 
former  role's  classification  of  Test  Flock 
and  Infected  Flock,  we  will  classify 
individnal  houses  within  a  flock  as  Test 
Poultry  Houses  or  Infected  Poultry 
Houses.  This  change  will  focus 
regulatory  controls  on  the  smallest  unit 
(house  radier  than  flock)  where  effective 
controls  against  disease  spread  are 
applied.  The  experience  of  APHIS  in 
enforcing  the  interim  rule  has  shovim 
thst  controlling  the  spread  of 
Salmonella  at  die  separate  poultry 
house  level  is  practical  Focusing  on  a 
smaller  unit  means  that  the  costs  and 
regulatory  burden  of  the  regulations  can 
be  reduced  without  sacrificing  program 
effectiveness. 

The  manner  in  which  Test  Poultry 
Houses  (new  1 82.32(b)]  and  Infected 
Poultiy  Houses  (new  i  82.32(c))  will  be 
identified  is  very  similar  to  tl>e  manner 
in  which  Test  Flocks  (former  {  82J2(b)) 
and  Infected  Flocks  (form»  I  a2J2ic)) 
were  identified.  Under  the  interim  rale. 
Infected  Flodu  were  identified  based  on 
poaitive  internal  organ  tests:  under  this 
final  rale.  Infected  Pouhiy  Houses  wdl 
be  identified  the  same  way.  Under  the 
interim  rale.  Test  Flocks  were  identified 
based  on  positive  environmental 
sampler,  under  this  final  rule.  Test 
Poultry  Houses  will  be  identified  the 
same  way. 

fai  this  final  rale,  the  }m)cedures  for 
identifying  Test  Poultry  Houses  and 
hifected  Pooltry  Houses  are  as  follows: 
A  Federal  or  Slate  representative 
determines  which  structures  in  a  Study 
Flodr  qualify  as  separate  poultry  houses 
(to  be  amsidered  a  separate  poultry 
house,  there  must  be  no  contact  with 
other  houses  through  exposure  to 
chickens,  feed,  water,  manure, 
equipment,  or  personnel).  Manure 
samples  wiD  1»  collected  from  under 
each  row  of  cages  and  from  the  manure 
scraper  of  egg  transport  machinery  (if 
any)  in  each  house  of  the  Study  Flock, 
and  will  be  cultured  for  SE,  using 
standard  microbiological  procedures 
described  in  this  rule  for  the  isolation 
and  identification  of  Salmonella-type 
organisms.  If  SE  is  recovered  from  any 
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manure  or  egg  traniport  machinery 
•ample*  in  a  aeparate  poultry  houae, 
that  houM  will  be  clauified  a*  a  Test 
Poultry  Houae  and  Ita  chickens  will  be 
required  to  undergo  blood  and  Internal 
organ  testing.  However,  only  separate 
poultry  houses  with  positive  manure  or 
egg  transport  machinery  samples  will  be 
classified  as  Test  Poultry  Houses;  other 
such  houses  in  the  same  flock  will  not 
be  classified  as  the  Test  Poultry  Houses. 

After  a  separate  poultry  house  is 
classified  as  a  Test  Poultry  House,  it 
must  undergo  blood  and  internal  organ 
testing.  Those  Test  Poultry  Houses  that 
contain  chickens  and  test  positive 
during  internal  organ  testing  will  be 
dass^ed  as  Infected  Poultry  Houses. 

We  will  continue  to  use  the 
classifications  of  Test  Flock  and 
Infected  Flock  for  situations  where 
flocks  do  not  contain  separate  poultry 
houses  with  sufficient  barriers  to 
prevent  disease  spread  between  them. 
In  such  situations  the  entire  flock,  rather 
than  individual  houses,  will  be  assigned 
Test  or  Infected  status. 

Several  commenters  questioned  a 
provision  of  the  interim  rule  that 
expedited  placing  restrictions  on  flocks 
that  are  aaaociated  with  three  or  more 
human  diaease  outbreaks.  Under  the 
Interim  rule,  a  Federal  or  State 
representative  could  put  an  egg 
production  flock  directly  into  Test  Flock 
status  if  the  representative  determined 
on  the  basis  of  epidemiologic 
investigation  that  the  flock  was  the 
probable  source  of  diaease  in  three  or 
more  outbreaks  of  disease  in  humans 
caused  by  SE.  Once  in  Test  Flock  status, 
the  flock  would  be  subject  to  interstate 
movement  restrictions.  The  commenters 
felt  that  flocks  placed  in  Test  Flock 
status  in  this  expedited  manner  should 
have  the  opportunity  to  undergo  the 
environmental  tests  that  normally 
precede  Test  Flock  status,  and  should  be 
released  from  Test  Flock  status  and  the 
corresponding  movement  restrictions  if 
the  environmental  tests  are  negative. 

We  continue  to  believe  that  it  is  very 
important  to  place  immediate  interstate 
movement  restrictions  on  flocks  that  are 
associated  with  three  or  more  human 
disease  outbreaks.  Such  flocks  are  very 
likely  to  continue  to  spread  disease  to 
poultry  and  humans  if  not  controlled. 
Shutting  down  interstate  movements  of 
chickena.  egga,  and  other  articles  from 
these  flocks  until  we  determine  the 
status  of  the  flock  or,  if  applicable, 
which,  if  any,  of  the  flock's  separate 
poultry  houses  are  infected  is  a  very 
effective  method  in  controlling  the 
spread  of  SE. 

Therefore,  this  final  rule  continues  to 
apply  Immediate  interstate  movement 


restrictions  in  such  situations.  However, 
we  agree  that  poultry  flocks  classified 
as  Test  Flocks  without  going  through  the 
Study  Flock  stage  should  have  an 
opportunity  to  undergo  environmental 
testing,  and  to  be  released  from  Test 
Flock  status  if  the  results  are  negative: 
but  we  believe  interetate  movement 
restrictions  must  be  in  place  while  the 
environmental  tests  are  done.  In  this 
final  rule  we  provide  an  opportunity  for 
such  environmental  testing  in  response 
to  requests  from  several  commenters,  as 
follows: 

Under  this  final  rule,  a  flock  identified 
as  the  probable  source  of  three  or  more 
outbreaks  of  human  disease  will  be 
designated  as  a  Test  flock,  and 
interstate  movement  of  its  articles  will 
be  restricted.  All  poultry  houses  in  the 
flock  will  then  undergo  environmental 
testing  of  the  same  type  apphed  to  Study 
Flocks.  Those  separate  poulti7  houses 
that  test  environmentally  negative  will 
be  released  from  movement  restrictions, 
and  those  that  test  positive  will  remain 
Test  Poultry  Houses  subject  to 
movement  restrictions,  and  will  be 
scheduled  for  the  blood  and  internal 
organ  testing  required  of  Test  Poultry 
Houses.  After  the  houses  of  the  flock 
undergo  the  testing  required  of  Test 
Poultry  Houses,  any  houses  in  which  SE 
is  isolated  from  internal  organs  %vill 
become  Infected  Poultry  Houses,  while 
the  separate  poultry  houses  with 
negative  results  will  be  released  from 
Test  Poultry  House  status  and  may 
resume  interetate  movement  of  articles 
in  accordance  with  the  rule. 

In  summary.  Study  Flocks,  Test 
Poultry  Houses,  and  Infected  Poulti7 
Houses  are  identifed  in  the  following 
manner.  A  Study  Flock  is  a  flock  that 
has  been  implicated  as  the  probable 
source  of  one  or  two  outbreaks  of 
disease  caused  by  SE  in  poultry  or 
humans,  or  has  received  progeny  from  a 
breeding  flock  the  NPtP  identifies  as 
infected.  All  houses  in  a  Study  Flock 
must  have  manure  and  egg  transport 
machinery  samples  tested  The  separate 
poultry  houses  that  test  positive  through 
manure  or  egg  transport  machinery 
samples  become  Test  Poultry  Houses, 
and  are  subject  to  movement 
restrictions.  If  there  are  no  separate 
poultry  houses  in  the  flock,  the  entire 
flock  becomes  a  Test  Flock  and  is 
subject  to  movement  restrictions.  All  the 
houses  in  flocks  associated  with  three  or 
more  human  SE  outbreaks  also  become 
Test  Poultry  Houses,  without  waiting  to 
undergo  manure  and  egg  transport 
machinery  tests. 

Test  Poultry  Houses  will  have  blood 
and  internal  organ  samples  from  their 
chickens  tested  If  samples  from  those 


separate  poultry  houses  teat  poaitive. 
the  houaea  become  Infected  Poultry 
Houaea.  If  there  are  no  separate  poultiy 
houses,  the  entire  flock  becomes  an 
Infected  Flock  if  chickena  in  any  houae 
test  positive. 

We  are  also  modifying,  in  S  82.32(d)  of 
the  final  rxde.  the  test  procedures  for 
environmental  and  internal  organ 
samples,  based  on  technical 
recommendations  from  14  commentera 
and  additional  APHIS  stiidy  of  the  test 
procedures.  Based  on  consultation  with 
National  Veterinary  Services  Laboratory 
peraonnel  who  are  expert  in  procedures 
for  isolating  and  identifying  Salmonella 
species,  we  beUeve  the  tests  will  be 
more  accurate  if  the  following  changes 
suggested  by  commentera  are  made:  (1) 
The  enrichment  broth  incubation 
temperature  is  changed  from  42  *C  to  41 
*C  for  environmental  samples,  and  from 
42  *C  to  37  *C  for  Internal  organ 
samples;  (2)  use  of  XLD  agar  is 
discontinued  and  use  of  XLT4  agar, 
Brilliant  Green  agar  and  MacConkey 
agar  is  added  In  certain  steps;  and  (3) 
the  number  of  Salmonella-auapect 
colonies  inoculated  from  each  sample  to 
hriple-sugar  iron  (TSI)  and  lysine-iron 
(LI)  agar  slants  is  changed  to  five. 

Section  82.33  Old  heading:  Interstate 
Movement  of  Articles  From  Test  Flocks 
and  Infected  Flocks 

Section  82.33  New  heading:  Interstate 
Movement  of  Export  of  Articles  From 
Test  Poultry  Houses,  Test  Flocks, 
Infected  Poultry  Houses,  and  Infected 
Flocks 

To  be  consistent  with  the  changes 
discussed  above,  we  are 'changing  this 
section  to  apply  restrictions  to 
individual  houses  rather  than  entire 
flocks  for  flocks  containing  separate 
poultry  houses,  to  the  extent  allowed  by 
good  disease  control  practices.  For 
flocks  containing  separate  poultry 
houses,  the  restrictions  that  formerly 
applied  to  all  restricted  articles  from 
Test  Flocks  and  Infected  Flocks  will 
instead  be  applied  to  restricted  articles 
from  Test  Poultry  Houses  and  Infected 
Poultiy  Houses.  Articles  from  other 
houses  in  the  same  flocks  could  move 
without  regulatory  restrictions, 
^^everal  commentera  suggested 
changes  regarding  the  restrictions  on 
movement  of  eggs  that  are  restricted 
articles.  These  commentera  suggested 
that  such  eggs  should  be  allowed  to 
move  interetate  for  boiling,  as  an 
alternative  to  pasteurization,  since  both 
procedures  destroy  the  infectivity  of  SE. 
Another  commenter  suggested  that  eggs 
"graded  inedible"  in  accordance  with 
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Agricultural  Mailceting  Service  (AMS) 
r^ulationa  need  not  be  further 
restricted  under  this  rule,  since  the  AMS 
regulations  effectively  prevent  auch 
inedible  egga  from  moving  for  human 
conaumption  or  for  uaea  that  could  infect 
other  poultry. 

We  agree  with  thia  comment,  and  are 
making  changes  to  the  rule  to  implement 
it,  aa  discussed  below. 

Under  the  previous  rule,  restricted 
egga  could  be  moved  interetate  only  for 
pasteurization.  We  are  changing  this 
requirement  to  allow  the  interetate 
movement  of  auch  egga  for  either 
pasteurization,  hard  cooking  (boiling),  or 
exportation  from  the  United  States  in 
accordance  with  certain  restrictions. 

Hard  cooking  la  available  aa  an 
alternative  at  aome  egg  processing 
plants,  and  has  been  shown  by  research 
to  be  as  effective  as  pasteurization  in 
destroying  SE  organisms.  Therefore,  we 
are  allowing  the  interetate  movement  to 
a  processing  plan  of  restricted  eggs  for 
either  pasteurization  or  hard  cooking, 
provided  this  processing  is  done  at  egg 
product  plants  operating  in  accordance 
with  regulations  of  the  Agricultiiral 
Marketing  Service  (AMS)  to  ensure  the 
effectiveness  of  the  pasteurization  or 
hard  cooking.  (See  AMS  regulations  in  7 
CFR  parts  55  and  59.) 

We  are  allowing  restricted  egga  to  be 
moved  Interstate  when  auch  eggs  are  in 
the  process  of  being  exported  from  the 
United  States.  While  they  are  being 
moved  through  the  United  States  for 
export  such  eggs  would  be  subjected  to 
the  same  conditions  applied  to  restricted 
eggs  moved  interetate  for  pasteurization 
or  hard  boiling  (i.e.,  movement  under  a 
permit,  movment  in  an  enclosed 
compartment  of  a  vehicle,  and  no 
unloading  during  transit  to  the  port). 
Eggs  from  Test  Flocks  and  Infected 
Flocks  are  considered  by  the  Food  and 
Drug  Administration  to  be  adulterated 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (See  21  U.S.C 
301  et  aeq.).  The  exportation  of  such 
eggs  must  therefore  comply  with 
provisions  of  the  FFDCA.  Pereons 
interested  in  exporting  eggs  from  Test 
Flocks  or  Infected  Flocks  may  wish  to 
contact  the  Food  and  Drug 
Administration  regarding  these 
requirements.  APHIS  will  not  issue  a 
permit  to  export  such  eggs  until  the 
exporter  signs  and  presents  to  APHIS  a 
written  statement  stating  that  the 
prooosed  exportation  meets  the 
requiremenU  of  the  FFDCA."  APHIS 


may  consult  with  countries  impoitiBg 
sudi  eggs  to  ensure  that  the  importfaig 
countries  are  awara  of  the  status  of  the 
eggs  and  that  the  movement  complies 
with  the  laws  of  the  importing  country 

We  are  also  revising  the  permit 
application  procedure  in  {  82.3510 
clarify  that  only  the  owner  of  the  poultry 
or  other  items  to  be  moved  or  the  agent 
of  the  owner,  may  obtain  a  permit,  and 
that  the  application  must  contain  the 
name  and  mailing  address  of  the  owner 
or  the  agent  of  the  owner. 

Also,  we  are  allowing  the  movement 
of  certain  inedible  egga  claaaified  as 
restricted  in  accordance  with  AMS 
regulations  (7  CFR  part  59).  since  AMS 
regulations  require  such  eggs  to  be 
denatured  and  diverted  from  human 
consumption  and  thus  prevent  them 
from  causing  SE  disease  in  humans.  To 
prevent  these  inedible  eggs  from 
spreading  SE  in  poultry,  we  are 
requiring  that  they  be  pasteurized  if  they 
are  destined  for  use  in  animal  feed 

These  changes  will  reduce  the  adverse 
economic  itapact  on  the  ownere  of  Test 
Flocks  and  Infected  Flocks  and  flocks 
containing  Test  Houses  or  Infected 
Houses  by  allowing  them  additional 
alternatives  for  sale  of  their  eggs, 
without  increasing  the  possibility  of  SE 
spread. 

One  commenter  suggested  that 
restricted  eggs  moved  interetate  need 
not  go  directly  to  an  egg  products  plant 
but  rather  could  be  moved  to  a 
temporary  storage  facility  prior  to  final 
movement  to  the  egg  products  plant.  We 
disagree  with  this  suggestion,  because 
we  believe  that  temporary  storage 
would  provide  too  many  opportimitiea  to 
divert  restricted  eggs  to  unauthorized 
destinations  Also,  supervising 
temporary  storage  facilities  would  be  a 
drain  on  Federal  and  State  resources 
that  can  be  used  in  other  program  efforts 
that  more  directly  control  the  spread  of 
Salmonella. 

A  total  of  40  commentera  requested 
that  no  interetate  movement  restrictions 
be  applied  to  Test  Flocks  (or  Test 
Poultiy  Houses),  and  that  only 
movements  from  Infected  Flocks  (or 
Infected  Poultry  Houses)  be  restricted. 
Tlieir  comments  suggested  that  it  was 
unfair  to  restrict  movement  before  a 


>  A  maior  requirement  of  the  FFDCA  concerning 
exportation  it  contained  in  21  U.S.C  381(e),  end 
rtsdt  in  part  ••  (oUowk 


(1)  A  food,  drug,  device,  or  cosmetic  intended  for 
export  shall  not  be  deemed  to  be  adulterated  or 
ml*branded  onder  thi«  chapter  if  it— 

(A)  Accoidi  to  the  ipecificationi  of  the  foreign 
purchaier, 

(B)  b  not  in  confUct  with  the  lawi  of  the  oouotry 
to  which  it  ii  Intended  for  export 

(CI  U  labeled  on  the  outilde  of  (he  thipplng 
package  that  It  is  intended  for  export,  and 

(D)  la  not  sold  or  offered  for  sale  in  domestic 
oonuimrce. 


Qocfc  or  house  has  been  podtively 
identified  as  faifected  with  SB. 

We  disagree,  and  are  making  no 
change  in  response  to  tills  comment 
Test  Flocks  and  Test  Poultry  Houses 
pose  a  significant  risk  of  being  Infected 
tvith  SE,  and  unrestricted  movements  of 
artides  from  these  houses  could  spread 
SB  and  significantly  reduce  the 
effectiveness  of  the  regulations.  Placing 
restrictions  on  flocks  and  houses  that 
have  been  identified  as  posing  a  hi^ 
risk  of  disease  spread  until  the  time  die 
flock  or  house  can  be  condusively 
tested  is  a  practice  consistent  with 
many  other  APHIS  programs  for  disease 
control,  and  is  a  necessary  part  of  the 
program. 

Section  82^7  Cleaning,  Washing,  and 
Disinfection  of  Depopulated  Infected 
Poultry  Houses 

Several  commentera  suggested  that 
the  rule  should  contain  more 
requirements  on  bow  to  dean  poultry 
houses  that  formerly  held  infected 
chickena,  to  prevent  the  spread  of  SE  to 
replacement  stock.  We  agree,  and  are 
adding  a  new  section  to  require  stricter 
cleaning,  washing,  and  disinfection  of 
poultry  houses  that  housed  infected 
poultiy.  If  any  Infected  Poultiy  House  is 
depopulated  the  house  must  be  cleaned 
washed,  and  disinfected  in  accordance 
with  the  rule's  requirements  prior  to  the 
time  the  house  is  restocked  with  new 
chickens.  An  Infected  Poultiy  House 
that  is  depopulated  will  not  be  released 
from  Infected  Poultiy  Houae  stahis  until 
a  Federal  or  State  representative 
determines  that  the  house  has  been 
deaned  washed  and  disinfected  in 
accordance  with  the  rule's  requirements. 

Section  82.38  Monitoring  Other  Poultry 
Houses  on  Premises  Containing  Infected 
Poultry  Houses;  Monitoring  Poultry 
Houses  Released  From  Infected  Poultry 
House  Status 

Because  this  rule  shifts  the  focus  of 
control  from  entire  flocks  to  individual 
houses  under  certain  conditions,  we  are 
adding  additional  requirements  to 
ensure  that  all  the  houses  that  should  be 
subject  to  regulation  are  identified.  As 
part  of  this  effort  we  are  requiring 
monitoring  tests  for  other  houses  on  the 
same  premises  as  Infected  Podtry 
Houses.  For  as  long  as  any  house  on  the 
premises  is  classified  as  an  Infected 
House,  all  other  houses  on  the  premises 
shall  be  subject  to  monitoring  tests  as 
described  below. 

All  Test  Poultiy  Houses  on  a  premises 
containing  an  Infected  Poultry  House, 
like  Test  Poultry  Houses  on  any 
premises,  must  undergo  the  tests 
required  by  S  82.32(b)  and  (c).  Like  any 
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otber  TMt  Podtry  HouMS.  TMt  Poutoiy 
Housm  oo  «  pnmiM*  oootaiaias  aa 
lAfectad  Fsdltnr  Houm  may  (m  relesMd 
from  TMt  Poultry  Houm  atatua  when 
they  an  aUgiWa  la  accordance  with 
i  82J2(b|(2)  (La.  when  2  aeta  of  300 
blood  aaraplaa.  and  2  aeta  of  60  Internal 
cfgan  aampiea,  haYe  iMen  teated  for  SE 
with  negative  reaulta).  However,  due  to 
the  riaka  aaaodated  with  ahahng 
premiaea  with  an  Infected  Poultry 
Houaa.  any  former  Teat  Poultry  Houae 
(l^M  a  Teat  Poultry  Houae  that  haa  been 
teated  and  releaaed  in  accordance  with 
I  a2.32(bK2))  that  aharea  premiaea  with 
an  Infected  Poultry  Houae  will  be 
aubtected  to  a  diird  teat  of  300  blood 
samplea  and  60  Internal  organ  samplea. 
Thii  third  round  of  monitoring  tests  will 
be  conducted  within  4S  to  60  days 
following  the  date  die  house  was 
releaaed  from  Test  House  status.  If  the 
third  round  of  blood  and  internal  organ 
samples  is  negative,  the  Teat  Poultry 
Houae  will  be  releaaed  from  Teat 
Poultry  Houae  atatua. 

AH  odiar  poaltry  honaea  (i  a.  houaes 
that  laalad  negative  to  environmental 
masora  and  egg  tranaport  machinery 
santplea)  oo  a  premiaea  containing  an 
Infected  Pooltiy  Houae  shall  undergo 
acsiitalng  teats  aa  fbUows.  Theae 
moottoriag  teats  will  be  performed  from 
the  data  th«  flock  owner  ia  notified  of 
the  datecninatiaa  of  an  Infected  Hooae 
until  120  days  after  the  date  Infected 
Houae  stataa  ia  removed.  A  Federal 
repnaentatlve  or  State  representative 
sUU  collect  manure  and  egg  transport 
machinery  aampiea  from  each  houae  in 
accordance  with  f  92JS2(b],  at  intervals 
of  not  laaa  than  45  days  and  not  more 
than  ao  daya.  If  the  aampies  from  any 
houae  taat  poaitiva  in  accordance  with 
1 82.32(d],  that  bouse  shall  be 
determined  to  be  a  Test  Poultry  House 
in  accordance  with  1 82.32(b). 

The  following  example  may  clarify  the 
relationship  between  the  various  poultry 
houae  daaalficatiooa.  and  the  way  a 
hooae  may  progreaa  through  them. 
Consider  a  flock  that  baa  been 
designated  a  Study  Flock.  The  flock 
inclndea  several  atructures  housing 
pooltry.  A  Federal  or  State 
representative  haa  determined  that  each 
of  these  structures  may  be  conaidered  a 
separate  poultry  hooae.  becauae  there  is 
no  contact  between  them  through 
movement  of  chickena,  feed,  water, 
manure,  eqidpment.  or  personnel 
working  la  thfs  hooaea. 

All  these  houses  undergo 
environmental  testing  of  manure  and  egg 
transport  machinery,  becauae  that  is 
required  of  all  houaes  in  a  Study  Flock. 
Two  of  the  six  houaes  have  positive 
environmental  aampies.  These  two 


houaec  ate  inoaediately  deaignated  Teet 
Poultry  Housea.  interstate  movements  of 
pooltry.  eggs,  end  other  articles  from 
them  are  restricted,  and  blood  and 
Internal  organ  samples  are  collected 
from  chickens  in  these  two  houaes.  The 
other  four  houses  are  not  under  any 
interstate  movement  restrictions  at  this 
point  and  are  not  undergoing  testing. 

The  blood  and  internal  organ  tests  are 
positive  for  diickens  in  one  of  the  Test 
Poultry  Houses  and  negative  for 
chickens  in  the  second  house.  The 
positive  house  is  immediately 
designated  an  Infected  Poultry  House. 
The  chickens  in  the  negative  Test 
Poultry  House  undergo  a  second, 
confirmatory  round  of  internal  organ 
tests:  the  results  are  negative. 

The  premises  now  contain  one 
Infected  Poultry  House,  four  houses  that 
tested  negative  on  environmental 
samples,  and  one  house  that  tested 
positive  to  environmental  samples  but 
negative  to  two  rounds  of  internal  organ 
testing.  The  fact  that  there  is  an  Infected 
Poultry  Houae  changes  the  situation  for 
all  other  houses  oo  the  premiaea; 
although  past  tests  show  them  to  be 
non-infected,  they  must  be  monitored 
closely  because  of  the  proximity  of  an 
Infected  Poultry  House.  (While  we 
consider  each  separate  poultry  house  to 
have  effective  barriers  to  the  spread  of 
disease  between  houses  through  the 
prohibition  on  common  poultry,  feed, 
water,  equipment,  and  personnel,  there 
is  a  slight  dak  of  spread  of  SE  through 
sources  that  can  not  practically  be 
controlled,  such  as  flies,  rodents,  or  wild 
animals.  This  is  the  risk  these 
monitoring  tests  address.) 

This  monitoring  will  be  accomplished 
by  the  monitoring  test  provisions 
conUined  in  new  |  82.38.  Essentially, 
the  monitoring  will  consist  of  a  third 
round  of  blood  and  internal  organ  tests 
for  any  former  Test  Houses  on  the 
premises,  and  testing  of  manure  and  egg 
transport  machinery  samples  for  all 
other  houses  on  the  premises.  Samples 
from  other  than  former  Test  Houses  will 
be  collected  approximately  every  45 
days  from  each  house  on  the  premises 
with  the  Infected  Poultry  House  for  as 
long  as  that  infected  house  remains 
there,  and  for  120  days  afterward.  If  the 
monitoring  samples  for  any  house  are 
positive,  that  house  will  move  up  to  Test 
Poultry  House  status,  and  interstate 
movement  restrictions  will  apply. 

If  a  houae  was  designated  a  Teat 
Poultry  House  but  then  was  released 
from  that  status  after  two  sets  of 
negative  blood  and  organ  tests,  the 
chickens  in  the  house  would  be 
subjected  to  the  following  monitoring 
test  if  there  is  an  Infected  Poultry  Hooaa 


on  the  preniiaa.  For  a  diiid  tinw,  tiw 
blood  and  faHanial  organ  testa  dascribed 
in  I  SLSZtc)  WDoU  be  tepeatad  far  tke 
poultry  ia  the  fanner  Test  Pouliry 
House.  Since  this  honae  reprsaairta  the 
second  U^est  risk  on  the  premises, 
next  to  the  Infected  Poultry  House,  these 
teste  must  be  repeated,  with  negative 
results,  within  45  to  60  days  after  it  Is 
released  from  Test  Poultry  House  status. 
If  any  test  is  positive,  the  house  will  be 
reclassified  as  an  Infected  Poultry 
Houae. 

To  summarize,  during  the  period  there 
is  an  Infected  Poultry  House  on  the 
premises,  all  other  houses  (except  Test 
Poultry  Houses)  must  undergo  testing  of 
manure  and  egg  transport  machinery 
samples  every  45  to  60  days.  From  the 
date  there  is  no  longer  an  Infected 
Poultry  House  on  the  premises,  all 
houses  that  never  had  positive 
enviromnental  samples  continue  with 
environmental  monitoring  for  120  days. 
Any  house  In  which  chickens  had 
positive  envirorunental  samples  (any 
former  Test  Poultry  House}  must 
undergo  blood  and  internal  organ 
testing,  not  envirotunental  sampling, 
within  45  to  60  days  after  it  is  released 
from  Test  Poultry  House  status. 

Conactioo  to  •  CFR  Fait  71 

The  interim  rule  added  poultry 
disease  caused  by  Salmonella 
enteritidis  serotype  enteritidis  to 
paragraph  (a)  of  7  CFR  71.3,  whidi  Hats 
animal  diseases  that  are  endemic  in  the 
United  States  and  prohibits  anhoals 
affected  with  these  or  any  other 
communicable  endemic  diseases  from 
moving  interstate.  Exceptions  to  the 
prohibition  are  specified  in  paragraphs 
(c),  (d),  and  (e)  of  i  71.3.  As  discussed  in 
the  preamble  of  the  interhn  rde  (55  FR 
5577),  this  diange  was  made  so  Uiat 
poultry  and  poultry  products 
contaminated  with  Salmom/ki 
enteritidis  serotype  enteritidis  **may  not 
be  moved  interstate,  except  under 
conditions  prescribed  by  the  Deputy 
Administrator  bx  accordance  wldi 
S  71.3(dK6)."  However,  paragraph  (dM6) 
of  S  71.3  refers  to  "diseases  named  in 
paragraph  (dHl)  of  this  section."  and 
paragraph  (dXl)  names  only  diseases  of 
hoofed  livestock  and  is  limited  to 
livestock  moved  to  slaughter.  The 
requirement  for  interstate  movement  of 
poultry  affected  with  disease  caused  by 
Salmonella  enteritidis  serotype 
enteritidis  is  more  logically  placed  in 
paragraph  (c)  of  i  71.3.  To  make  the 
requirements  of  S  71.3  clear  and 
unambiguous,  the  phrase  "potdtry 
affected  with  disease  caused  by 
Salmonella  enteritidis  serotype 
enteritidis  may  be  moved  interstate  in 
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accordance  with  part  62  of  this  chapter" 
should  appear  in  paragraph  (c)  of  1 713. 
This  phrase  was  inadvertently  left  out  of 
paragraph  (c)  when  the  biterim  rule  was 
published.  We  are  correcting  this  error 
in  the  regulatory  text  of  the  Interim  rule. 

Effective  Date 

Pursuant  to  the  provisions  of  5  U.S.C 
653,  we  find  good  cause  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Registw.  ThU 
is  a  substantive  rule  which  relieves 
restrictions,  and  contains  jwovisions  to 
reduce  spread  of  a  serious  poultry 
disease.  Immediate  implementation  of 
this  rule  is  necessary  to  provide  relief  to 
those  poultry  flock  owners  who  are 
adversely  affected  by  whole-flock 
restrictions  we  no  longer  find 
warranted,  and  to  implement  alternative 
restrictions  which  we  believe  wriD  more 
effectively  control  the  spread  of 
Salmonella  enteritidis  serotype 
enteritidis  in  poultry  flocks. 

"nierefore,  the  Auninistrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  there  is 
good  cause  for  making  this  rule  effective 
upon  publication. 

Execotiva  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
milUon;  will  not  cause  a  major  increase 
in  coste  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  21  U.S.C  111, 
134a,  and  I34f,  the  Secretary  of 
Agricultiire  is  authorized  to  promulgate 
regulations  to  prevent  the  dissemination 
of  contagious,  infectious,  or 
communicable  diseases  of  poultry  fit>m 
one  State  to  another. 

In  the  interim  rule  we  summarized 
and  requested  comments  on  the  Initial 
Regulatory  Flexibility  Analysis  we 
prepared  in  accordance  with  6  U.S.C 
603,  evaluating  the  potential  impact  of 
the  proposed  rule  on  small  entities.  We 
have  revised  that  analysis  by  including 
information  contained  in  commente  on 
the  interim  rule  and  further  analysis  by 
APHIS  staff.  The  resulting  Final 


Regulatory  Flexibility  Analysis  (FRFA) 
is  snnmiarized  below;  copies  of  the 
entire  FRFA  may  be  obtained  by  writing 
to  the  Chiet  Regulatory  Analysis  and 
Development  PPD,  APHIS.  USDA,  room 
866.  Federal  Building,  6505  BehTest 
Road.  Hyattsville.  MD  20782. 

As  an  alternative  to  the  provisioiu  of 
this  rule,  we  have  considered  taking  no 
action,  and  allowing  the  interim  rule  to 
remain  in  effect  imdianged.  The 
alternative  of  no  action  was  rejected 
because  it  would  not  be  the  most 
effective  way  to  ftjlfiU  tiie  APHIS 
mandate  to  prevent  the  dissemination  of 
commimicable  poultry  disease,  and 
because  it  would  impose  an 
uimecessary  btirden  on  poultry 
producers. 

This  rule  concentrates  resources  on 
addressing  SE  conti^l  at  the  breeder  and 
layer  flock  levels,  two  critical  control 
points  in  the  egg  production  chain. 

There  are  two  provisions  of  this  rule 
and  the  interim  rule  that  may  have 
significant  economic  inq)act8  on  small 
entities:  (1)  The  prohibition  on  interstate 
movement  of  hatching  eggs  and  newly- 
hatched  chicks  unless  they  are  classified 
"U.S.  Sanitation  Monitored"  under  the 
NPD?  or  meet  a  State  plan  determined  to 
be  equivalent  by  tiie  Administrator  (the 
Cert&ed  Salmonella  enteritidis 
serotype  enteritidis  Tested  Free  Flocks), 
and  (2)  the  testing  requiremente  and 
restinctions  on  interstate  movement  of 
restricted  articles. 

Breeders  affected  by  the  hatching  eggs 
and  newly-hatched  chicks  classification 
requirements  fall  into  two  groups; 
approximately  275  large  commercial 
breeders  (including  28  primary  breeders) 
of  egg-type  chickens  engaged  in 
Interstate  movements,  and  a  larger 
number  (estimated  at  several  thousand) 
of  smaller  breeders,  most  of  which  are 
small  entities,  that  may  occasionally  or 
fr^quentiy  wish  to  sell  hatching  eggs  and 
newly-hatched  chicks  interstate. 

Almost  all  large  commercial  breeders 
participate  in  the  U.S.  Sanitation 
Monitored  program  of  Uie  NPIP,  and 
these  breeders  should  feel  litUe  or  no 
additional  impact  from  the  regulations, 
since  Uiey  are  already  meeting  its 
classification  requirements  by 
participating  in  this  program  of  the 
NPIP. 

Smaller  breeders  of  egg-production 
chickens  who  wish  to  engage  in 
interstate  sales  or  other  interstate 
distribution  of  hatching  eggs  and  newly- 
hatched  chicks  will  be  required  to 
participate  in  the  U.S.  Sanitation 
Monitored  program  of  tiie  NPIP  or  a 
State  program  determined  to  be 
equivalent  by  the  Administrator,  at  an 
annual  cost  of  approximately  $750  per 
chicken  house.  In  some  cases,  this 


testing  cost  could  be  partially  or  wholly 
subsidized  by  State  governments  or  the 
Federal  government  While  this  aimual 
cost  could  be  a  significant  expense  for  a 
small  breeder,  the  data  available  to  us 
indicate  that  a  majority  of  small 
breeders  engaged  in  Interstate 
movements  are  already  members  of  the 
NPIP  or  a  State  program,  and  therefore 
are  already  bearing  die  cost  Therefore, 
we  do  not  believe  this  requirement  *vill 
have  a  significant  economic  impact  nn  a 
substantial  number  of  small  entities. 

Egg  production  flocks  containing 
houses  that  are  identified  as  Test 
Poultry  Houses  or  Infected  Poultry 
Houses  will  suffer  economic  impacte  as 
a  result  of  this  rule,  in  the  form  of 
revenue  loss  due  to  the  restrictions  on 
interstate  movement  of  chickens  and 
eggs  (eggs  may  be  moved  interstate  for 
breaking  and  pasteurization,  boiling,  or 
export)  for  the  period  they  are 
considered  to  be  from  Test  or  Infected 
Houses.  The  total  number  of  egg 
production  flocks  that  will  be  identified 
as  containing  Test  Poultiy  Houses  or 
Infected  Poultry  Houses,  and  the  number 
of  these  which  are  small  entities,  cannot 
be  estimated  until  we  acquire  further 
data  on  the  extent  and  rate  of  spread  of 
SE  in  egg  production  flocks.  In  198a  40 
egg  production  flocks  were  implicated, 
none  of  which  were  small  entities. 
However,  approximately  93  percent  of 
egg  production  flocks  are  small  entities 
(80.210  of  86,005  producers  of  poulti^ 
products  for  sale),  and  it  is  likely  that 
some  egg  production  flocks  tiiat  are 
small  entities  will  be  implicated  in  the 
future. 

The  revenue  loss  will  depend  on  the 
length  of  time  the  flock  is  determined  to 
contain  a  Test  Poultry  House  or  an 
Infected  Poulb^  House,  the  percentage 
of  the  flock's  houses  that  are  determined 
to  be  Test  Poulti7  Houses  or  Infected 
Poultry  House.?,  the  availability  of 
interstate  markete  for  pasteunzed  and 
boiled  eggs,  and  other  variables.  Flocks 
that  are  determined  to  contain  a  large 
percentage  of  Test  Poulti7  Houses  or 
Infected  Poulti^  Houses  could  suffer 
severe  financial  losses  during  the  period 
of  interstate  movement  restinctions.  It  is 
also  possible  that  flocks  identified  as 
Stiidy  Flocks,  or  flocks  tiiat  formerly 
contained  Test  Poultry  Houses  or 
Infected  Poultiy  Houses  and  were  later 
released  from  tiiat  stahis,  could  suffer 
indirect  economic  losses  caused  by 
adverse  publicity.  The  owners  of  such 
flocks  could  face  loss  of  markets  or 
reduced  prices  for  their  products,  even 
after  interstate  movement  restrictions  no 
longer  apply  to  tiie  flock.  However, 
some  producers  would  suffer  such 
indirect  economic  impacte  even  if  this 
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rula  wtra  not  adopted.  Flocks  are 
fraqaoody  Mupeotad  of  oontaaiination 
by  SaJatoneiJa,  and  tufiar  financial 
louM  ae  a  resuk.  without  being 
formally  idantifiad  as  suspect  by  a 
government  program. 

Based  on  uia  number  of  egg 
production  flocks  found  to  contain 
houses  Infected  with  SE  over  the  past 
few  years,  we  estimate  that  on  the  order 
of  80  egg  prodoction  flocks  per  year  will 
be  datermioad  to  contain  Test  Poultry 
Houses  or  Infected  Poultry  Houses  and 
will  thus  be  subjected  to  interstate 
movement  restrictions.  This  number  is 
less  than  (XI  percent  of  the  total  number 
of  egg  production  flocks  that  are  also 
small  entities.  Therefore,  while  those 
small  entities  that  are  affected  may 
suffer  significant  economic  impacts,  we 
do  not  believe  the  total  number  of  smaU 
entities  affected  wrill  be  substantial 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  Impact  on  a 
substantial  number  of  small  entities. 

ExMuttra  Ordar  12972 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  Is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V). 

Papenrofk  Raduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  information 
collection  provisions  that  are  included 
in  this  mle  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget. 

List  of  Sulqacts 

9  CFR  Part  71 

Animal  diseases.  Livestock  and 
livestock  products.  Poultry  and  poultry 
products.  Quarantine.  Transportation. 

9  CFR  Part  82 

Animal  diseases.  Chlamydiosis, 
Exotic  Newcastle  disease.  Ornithosis. 
Poultry  and  poultry  products. 
Psittacosis.  Salmonella.  Quarantine. 
Transportation. 

Accordingly,  we  are  adopting  as  a 
final  role  with  the  following  changes,  the 
interim  rule  that  amended  9  CFR  parts 
71  and  82  that  was  published  at  55  PR 
5578  through  5584  on  February  18, 1990. 

PART  71— QENERAL  mOVISIONS 

1.  The  author!^  citation  for  part  71 
continues  to  read  as  follows: 


Autboitty:  21  U.S.C  111-113. 114s.  114a-l. 
115-117. 120-128.  I34b.  134f:  7  CFR  2.17.  2.51 
and  3ri.2(d). 

2.  Paragraph  (c)  of  9  71.3  is  amended 
by  removing  the  word  "and"  at  the  end 
of  paragraph  (c)(1):  by  removing  the 
period  at  the  end  of  paragraph  (c)(2)  and 
adding  in  its  place  a  semicolon  followed 
by  the  word  "and":  and  by  adding 
paragraph  (c)(3)  as  follows: 

]71J    Interstate  movement  ol  diaaased 
aninuila  and  poultry  generally  proMMted. 

•        •        •        •        •      ^ 

(c)  •  •  • 

(3)  poultry  affected  with  disease 
caused  by  Salmonella  entehtidis 
serotype  ententidis  may  be  moved 
interstate  in  accordance  with  part  82  of 
this  chapter. 

PART  t2— EXOTIC  NEWCASTLE 
DISEASE  IN  ALL  BIRDS  AND 
POULTRY:  PSITTACOSIS  AND 
ORNITHOSIS  IN  POULTRY:  POULTRY 
DISEASE  CAUSED  BY  SALMONELLA 
ENTERITIDIS  SEROTYPE  ENTERITIOIS 

3.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113. 115. 117. 120, 
123-12S.  134a.  134b.  134f:  7  CFR  2.17.  2.51.  and 
371.2(d). 

4.  The  heading  for  part  82  is  revised  to 
read  as  set  forth  above. 

5.  Sutipart  B  is  revised  to  read  as 
follows: 

Subpart  B— Poultry  Olseaae  Caused  by 
Salmonella  Entarltldie  Serotype  EnterttMIe 

B2.30    0«fmitions. 

82.31  Applicability. 

82.32  Identification  of  study  flocks,  test 
poultry  houses,  test  flocliB,  Infected 
poultry  houses,  and  infected  flocks. 

82.33  Interstate  movement  or  export  of 
article*  from  test  poultry  houses,  test 
flocks.  Infected  poultry  houses,  and 
infected  flocks. 

82.34  Interstate  movement  of  hatctiln^  eggs 
and  newly-hatched  chicks. 

B2JS    Issuance  of  permits. 

82.36  Denial  and  withdrawal  of  permits. 

82.37  Cleaning,  washing,  and  disinfection  of 
depopulated  infected  poultry  houses. 

82.38  Monitoring  other  poultry  houses  on 
premise  containing  infected  poultry 
houses:  monitoring  poultry  houses 
released  from  infected  poultry  house 
status. 

9*2.30    Definltlona. 

As  used  in  connection  with  this 
subpart  the  following  terms  shall  have 
the  meaning  set  forth  in  this  section. 

Adminiatrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  or  any  individual  authorized  to 
act  for  the  Admiiustrator. 

Anunal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 


Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Authorized  laboratory.  A  laboratory 
approved  by  the  Administrator  to 
conduct  tests  in  accordance  with  this 
subpart  Application  for  accreditation 
shall  be  made  in  writing  by  the  owner  or 
operator  of  the  laboratory  and  sent  to 
the  Administrator.  Animal  and  IHant 
Health  Inspection  Service,  c/o  Sheep, 
Goat.  Equine,  and  Poultry  Diseases 
Staff.  Veterinary  Services.  U.S. 
Department  of  Agriculture.  Federal 
Building.  650S  Belcrest  Road. 
Hyattsville.  MD  20782. 

The  applying  laboratory  will  bear  all 
costs  associated  with  its  application 
process.  The  Administrator  will  approve 
an  authorized  laboratory  only  after 
consulting  with  the  State  animal  health 
official  in  the  State  in  which  the 
laboratory  is  located  and  after 
determining  that  the  laboratory: 

(1)  Is  supervised  by  a  person  holding, 
as  a  minimum,  a  bachelor's  degree  in 
either  chemistry,  microbiology,  or  a 
related  field  and  having  1  year's 
experience  in  diagnostic  microbiology, 
or  equivalent  qualifications,  as 
determined  by  the  Administrator 

(2)  Has  technical  personnel  assigned 
to  conduct  the  tests  who  have  received 
training  prescribed  by  the  National 
Veterinary  Services  Laboratories 
(NVSL): 

(3)  Uses  reagents,  media,  and  antigen 
approved  by  NVSL; 

(4)  Maintains  laboratory  quality 
control  records  for  the  most  recent  3 
years  that  samples  have  been  analyzed 
under  this  Program; 

(5)  Demonstrates  acceptable  levels  of 
systematic  laboratory  difference, 
variability,  and  individual  large 
deviations  in  the  identification  of 
microorganisms.  An  applying  laboratory 
will  successfully  demonstrate  these 
capabilities  if  its  diagnostic  results  from 
annual  check  test  proficiency  studies 
satisfy  the  criteria  of  NVSL; 

(6)  Follows  standard  test  protocols 
approved  by  NVSL; 

(7)  Maintains  complete  records  of  the 
receipt  analysis,  and  disposition  of 
official  samples  for  the  most  recent  3 
years  that  samples  have  been  analyzed 
under  this  Program; 

(8]  Reports  results  of  all  tests  ordered 
in  accordance  with  this  subpart  or  in 
accordance  with  {  145.23(d]  of  this 
chapter  to  the  State  animal  health 
official  and  APHIS.* 


■  Tninlng  rsqairemMiia.  •tandard  last  protooola. 
and  chack  tsst  ptofidaucy  raqiilfamnu  pi»scril>*d 
by  the  NaUonal  Vaterinary  Servjoes  Laboratories 
and  liia  naina*  and  addiussss  of  autliorlaad 
laboratoria*  caa  be  obtalaad  by  writing  to  lh« 

OoBllBlMd 
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(9]  Maintains  a  standards  book,  which 

is  a  permanently  bound  book  with 
sequentially  numbered  pages,  containing 
all  readings  and  calculations  for 
diagnostic  tests  and  calibration  of 
instruments.  All  entries  are  to  be  dated 
and  signed  by  the  analyst  immediately 
upon  completion  of  the  entry  and  by 
his/her  supervisor  within  2  working 
days.  The  standards  book  is  to  be 
retained  for  a  period  of  3  years  after  the 
last  entry  is  made: 

(10)  Analyzes  NVSL  check  test 
proficiency  samples  and  returns  the 
results  to  NVSL  within  3  weeks  of 
sample  receipt  This  must  be  done 
wherever  requested  by  NVSL  and  at  no 
cost  to  USDA; 

(11)  Inforroe  the  Administrator  by 
certified  or  registered  mail,  within  30 
days,  when  there  is  any  change  in  the 
laboratory's  owTiership,  officers, 
directors,  supervisory  personnel,  or 
other  responsibly  connected  individual 
or  entity;  and 

(12)  Permits  any  duly  authorized 
representative  of  the  Secretary  to 
perform  both  announced  and 
unannounced  on-site  laboratory  reviews 
of  facihties  and  records  during  normal 
business  hours  and  to  copy  all  such 
records. 

The  Administrator  may  revoke  the 
authorized  status  of  a  laboratory  after 
determining  that  the  laboratory  fails  to 
meet  any  requirement  of  this  definition. 
The  revocation  will  be  effective  on  the 
date  written  notice  of  revocation  is 
given  to  to  the  owner  or  operator  of  the 
laboratory.  A  laboratory  whose 
accreditation  has  been  revoked  may 
reapply  for  authorized  laboratory  status 
no  sooner  than  8  months  after  the 
effective  date  cf  revocation,  and  must 
provide  written  documentation 
specifying  what  corrections  were  made. 

Certified  Salmonella  enteritidis 
serotype  enteritidis  Tested  Free  Flocks. 
Egg-type  chicken  breeding  flocks  that 
ere  classified  "U.S.  Sanitation 
Monitored'  under  the  National  Poultry- 
Improvement  Plan  (NPIP),  or  meet  the 
requirements  of  a  State  classification 
plan  determined  by  the  Administrator  to 
be  equivalent  to  the  NPIP,  in  accordance 
with  §  145.23(d)  of  this  chapter. 

Egg  production  flock.  A  flock 
maintained  for  the  purpose  of  producing 
eggs  for  hiunan  consumption. 

Federal  representative.  An  individual 
employed  and  authorized  by  the  Federal 
government  to  perform  the  tasks 
required  by  this  subpart. 


Administrator,  c/o  Sheep.  Goat.  Equine,  and  Poujlry 
Dlteaitea  Staff.  Veterinary  Services  Aniiral  and 
Plant  Health  Inspection  Service.  US  Dspartmenl  of 
Agriculture,  Federal  Building.  SSOS  Belcrest  Road, 
HyattsvOle.  MD  20782. 


Flock  All  of  the  poultiy  on  one 
premise. 

Hatching  eggs.  Eggs  in  which  young 
chickens  are  allowed  to  develop. 

Infected  flock.  A  flock  that  does  not 
contain  separate  poultry  bouses  as 
defined  by  this  section,  and  in  which 
any  poultry  has  tested  positive  for 
Salwonella  enteritidis  serotype 
enteritidis  in  accordance  with  the  blood 
and  internal  organ  tests  of  §  82.32(c)  of 
this  subpart 

Infected  poultry  house.  A  poultry 
house  containing  chidicens  determined  to 
be  infected  with  Salmonella  enteritidis 
serotype  enteritidis  in  accordance  with 
5  82.32(c)  of  this  subpart 

Internal  organs.  All  internal  organs 
except  for  tiae  lungs  and  organs  of  the 
gastrointestinal  tract 

Interstate.  From  one  State  into  or 
through  any  T)ther  State. 

Move  (moving,  moved,  movement). 
Shipped,  offered  for  shipment  to  a 
common  carrier,  received  for 
transportation  or  transported  by  a 
common  carrier,  or  carried,  transported, 
moved  or  allowed  to  be  moved  by  any 
means. 

Multiplier  breeding  flock.  A  flock  that 
is  intended  for  the  production  of 
hatching  eggs  used  for  the  piirpose  of 
producing  progeny  for  commercial  egg 
production. 

Newly-hatched  chicks.  Chicks  that 
have  not  been  fed  or  watered  for  the 
first  time. 

Poultry.  Chickens  of  all  ages, 
including  eggs  for  hatching. 

Poultry  house.  A  building  or  other 
structure  used  to  house  poultry. 

Primary  breeding  flock.  A  flock 
composed  of  one  or  more  generations 
that  is  maintained  for  the  purpose  of 
establishing  or  continuing  multipher 
breeding  flocks  for  the  ultimate  purpose 
of  commercial  egg  production. 

Separate  poultry  house.  A  poultry 
house  that  has  been  determined  by  a 
Federal  or  State  representative  to  have 
biosecurity  to  prevent  the  transmission 
of  communicable  disease  to  other 
poultry  houses.  Bioaecurity  means  that 
flock  management  procedures  are  in 
place  to  ensure  that  there  is  no  contact 
between  poultry  houses  through 
exposure  to  chickens,  feed,  water. 
manure,  equipment  or  personnel  from 
other  poultry  houses. 

State.  Any  Stale,  the  Distinct  of 
Columbia,  Puerto  Rico.  Guam,  the 
Northern  Mariana  Islands,  the  Virgin 
Islands  of  the  United  States,  and  any 
other  territory  or  possession  of  the 
United  States. 

State  representative.  An  individual 
employed  in  animal  health  work  and 
authorized  by  a  State  or  pclitical 


subdivision  of  a  State  to  perform  the 
tasks  required  by  this  subpart. 

Study  flock.  A  flock  determined  in 
accordance  with  i  82  32(a)  of  this  part  to 
be  a  s^udy  flock,  based  on: 

(1)  A  determination  by  a  Federal 
repreaentative  or  State  representative 
through  epidemiologic  investigation  that 
the  flock  is  the  probable  source  of 
disease  in  an  outbreak  of  disease  in 
poultry  or  humans  caused  by 
Salmonella  enteritidis  serotype 
enteritidis,  or 

(2)  A  determination  by  a  Federal 
representative  or  State  representative 
that  tiie  flock  has  received  progeny  from 
a  primary  breeding  flock  or  multiplier 
breeding  flock  that  has  had  a  positive 
organ  sample  in  accordance  with 

S  145.23(d)  of  this  chapter,  after  the  date 
of  the  last  negative  environmental 
sample  for  the  primary  breeding  flock  or 
multiplier  breeding  flock  in  accordance 
with  1 145.23(d)  of  this  chapter. 

Test  flock.  A  flock  that  does  not 
contain  separate  p)oulU7  houses  as 
defined  by  this  section,  and  in  which 
any  manure  and  egg  transport 
machinery  samples  have  tested  positive 
for  Salmonella  enteritidis  serotype 
enteritidis  in  accordance  with  {  82.32(b) 
of  this  subpart. 

Test  poultry  house.  A  poultry  bouse 
determined  In  accordance  with 
J  82.32(b)  of  this  subpart  to  have  tested 
positive  for  Salmonella  enteritidis 
serotype  enteritidis  by  isolation  of  the 
bacterium  from  one  or  more  manure  or 
egg  transport  machinery  samples,  and 
designated  for  blood  and  internal  organ 
testing  in  accordance  with  §  82.32(c)  of 
this  subpart, 

fS2.31    Applcabliny. 

The  regulations  in  this  subpart  apply 
only  to  primary  and  multiplier  breeding 
flocks  used  for  the  purpose  of  producing 
progeny  for  commercial  egg  production, 
and  to  egg  production  flocks  used  for  the 
purpose  of  producing  table  eggs  for  sale 
or  other  distribution  in  mterstate 
commerce  or  for  export. 

§  82.32    Idcntlflcatlon  of  •tu<ly  flocks,  test 
poultry  houses,  test  (tocVs,  Infected  poultry 
houses,  snd  Infected  flodcs. 

Only  a  Federal  representative  or  State 
representative  *  may  make  a 


•  The  location  of  Federal  or  State  represeauUves 
can  be  obtaloed  by  *<rnung  to  the  Adnumitrator.  c/o 
Sheep,  Goal  Bqutote.  aod  Poultr>  DiMascs  Siafl. 
Veterinary  ServK»«.  Aminai  and  Ptent  Health 
Inspection  Servica.  L'5.  Deparftnenl  of  Agrtaultnr*. 
Feoeral  Building.  8606  Bekreal  Road  HyattfviUe 
Ntt)  20782. 
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determination  in  accordance  with  this 
subpart  that  an  egg  production  flock  Is  a 
study  flock,  a  test  flock,  or  an  infected 
flock,  or  that  a  poultry  house  Is  a  test 
poultry  house  or  an  infected  poultry 
house.  The  Federal  representative  or 
State  representative  ahaU  also 
determine  which  subunits  of  a  flock 
meet  the  definition  of  a  separate  poultry 
house  in  |  82.30  of  this  subpart. 
Inunediately  after  a  study  flock,  test 
flock.  Infected  flock,  test  poultry  house, 
or  infected  poultry  house  is  identified,  a 
Federal  representative  or  a  State 
representative  shall  notify  in  writing  the 
person  in  control  of  the  flock  that  his  or 
her  flock  has  been  determined  to  be  a 
study  flock,  test  flock,  or  infected  flock. 
or  that  specified  poultry  houses  in  the 
flock  have  been  determined  to  be  test 
poultry  houses  or  infected  poultry 
houses.  At  any  time  after  such 
notification,  the  person  in  control  of 
such  flock,  test  poultry  house,  or 
infected  poultry  house,  upon  request  of  a 
Federal  representative  or  a  State 
representative,  shall  make  available  for 
review  and  copying  all  records 
maintained  in  accordance  with  7  CFR 
59.200  *  and  all  other  records  of  the 
shipment  of  poultry  and  poultry 
products  to  and  from  the  flock. 

(a)  Study  flocks.  An  egg  production 
flock  shall  be  determined  to  be  a  study 
flock  under  the  circumstances  described 
In  paragraphs  (a)(1)  or  (a)(2)  of  this 
section: 

(1)  The  Administrator  determines  that 
the  flock  has  been  implicated  as  the 
probable  source  of  disease  in  an 
outbreak  of  disease  in  humans  or 
poultry  caused  by  Salmonella  enteritidis 
serotype  enteritidis.  The  Administrator 
shall  make  such  a  determination  after  he 
or  she  determines  that: 

(i)  Epidemiologic  reports  iroxa  Federal 
or  State  health  agencies  identify  the 
cause  of  the  outbreak  as  Salmonella 
enteritidis  serotype  enteritidis: 

(ii)  Eggs  were  the  probable  source  of 
the  Salmonella  enteritidis  serotype 
enteritidis  organisms  that  caused  the 
outbreak:  and 

(iii)  Shipping  records  or  other 
evidence  reveal  that  the  probable  source 
of  the  eggs  was  the  flock  determined  to 
be  a  study  flock. 

(2)  A  Federal  representative  or  a  State 
representative  determines  that  the  flock 


■  In  accordanca  with  7  CFR  Se.20a  penoiu 
ungagiwl  in  tlw  bualnsM  of  tnruporting.  ihippln^ 
raoslvlng.  holding,  or  handling  eggi  or  egg  product* 
In  ooauMTce  shall  maintain  records  for  two  years 
ahowlog  the  receipt  detivery,  sale,  movement  and 
diapodtton  of  all  egga  and  agg  producU  handled  by 
Ihani.  and  shaU.  upon  dia  requasl  of  an  authorized 
raptaaaatative  of  the  Secretary.  permM  him.  at 
reaaonable  timea.  to  have  access  to  and  to  copy  all 
such  recortls. 


has  received  progeny  from  an  egg-type 
chicken  breeding  flock  that  has  had 
Salmonella  enteritidis  serotype 
enteritidis  recovered  from  the  internal 
organs  of  one  or  more  chickens  through 
testing  in  accordance  with  §  145.23{d]  of 
this  chapter,  at  any  time  since  the  last 
negative  environmental  sample  tested 
for  that  egg-type  chicken  breeding  house 
in  accordance  with  S  145.23(d]  of  this 
chapter. 

(b)  Test  poultry  houses  and  test 
flocks.  A  a  separate  poultry  house  in  a 
study  flock  shall  be  determined  to  be  a 
test  poultry  house  if  manure  and  egg 
transport  machinery  samples  from  the 
house  are  collected  and  tested  in 
accordance  with  this  paragraph  and  one 
or  more  of  the  samples  from  the  house 
tests  positive  for  Salmonella  enteritidis 
serotype  enteritidis.  The  entire  flock 
shall  be  determined  to  be  a  test  flock  if 
the  flock  does  not  contain  separate 
poultry  houses  as  defined  in  9  82.30  of 
this  chapter,  and  if  manure  and  egg 
transport  machinery  samples  from  any 
poultry  house  in  the  flock  test  positive 
for  Salmonella  enteritidis  serotype 
enteritidis  in  accordance  with  this 
paragraph.  A  study  flock  shall  be 
determined  to  be  a  test  flock  if  the 
person  in  control  of  the  flock  has 
refused  to  schedule  collection  of 
samples  in  accordance  with  paragraph 
(b](l]  of  this  section  within  48  hours  of 
the  time  the  person  in  control  of  the 
flock  was  notified  in  writing  by  a 
Federal  representative  or  a  State 
representative  that  his  flock  was 
determined  to  be  a  study  flock,  or  if  the 
actions  of  the  person  in  control  of  the 
flock  prevent  completion  of  collection  of 
samples  in  accordance  witii  paragraph 
(b)(1)  of  this  section  within  15  days  of 
the  time  the  person  in  control  of  die 
flock  was  notified  by  a  Federal 
representative  or  a  State  representative 
that  his  flock  was  determmed  tu  be  a 
study  flock.  If  a  Federal  representative 
determines  on  the  basis  of  epidemiologic 
investigation  that  any  flock  is  the 
probable  source  of  disease  in  three  or 
more  outbreaks  of  disease  in  humans 
caused  by  Salmonella  enteritidis 
serotype  enteritidis.  that  flock  shall  be 
determined  to  be  a  test  flock:  however, 
such  test  flocks  shall  have 
environmental  samples  collected  and 
tested  in  accordance  with  paragraphs 
(b)(1)  and  (d)  of  this  section,  and  any 
separate  poultry  houses  that  test 
negative  in  accordance  with  paragraph 
(d)  of  this  section  shall  be  released  from 
test  poultry  house  status. 

(1)  Sample  collection.  A  Federal 
representative  or  a  State  representative 
shall  initiate  testing  of  each  study  flock 


by  collecting  the  following  samples  for 
testing: 

(1)  Manure  samples.  The  Federal 
representative  oi  State  representative 
shall  collect  two  simultaneous  manure 
samples  from  each  row  of  cages,  or  from 
the  floor  area  if  there  are  no  cages,  using 
a  sterile  4-inch  by  4-inch  gauze  sponge 
for  each  sample.  The  manure  sample 
shall  be  collected  by  fastening  the  gauze 
sponges  to  the  scraper  frame  and 
running  the  scraper  the  full  length  of  the 
row  of  cages,  if  a  manure  scraper  is  used 
on  the  row;  otherwise,  collect  the 
manure  sample  by  dragging  the  swab 
along  the  manure  pile  beneath  the  cages. 
or  once  along  the  full  length  of  the  floor 
if  there  are  no  cages.  The  gauze  sponges 
used  to  collect  manure  samples  shall  be 
placed  in  an  IB-ounce  whirl-pak  plastic 
bag  containing  double  strength  skim 
milk,  and  the  bag  shall  be  marked  with 
the  location  of  the  row  or  floor  area 
from  which  the  sample  is  taken. 

(ii)  Egg  transport  machinery  samples. 
The  Federal  representative  or  State 
representative  shall  collect  one  egg 
transport  machinery  sample  from  each 
row  of  cages  by  wiping  the  egg  transport 
belt  and  egg  escalator,  using  a  sterile  4- 
inch  by  4-inch  gauze  sponge  for  each 
sample.  The  gauze  sponge  used  to 
collect  egg  transport  machinery  samples 
for  each  row  shall  be  placed  in  an  18- 
ounce  whiri-pak  plastic  bag  containing 
double  strength  skim  milk,  and  the  bag 
shall  be  marked  with  the  location  of  the 
row  from  which  the  sample  is  taken. 

(2)  Release  from  test  poultry  house  or 
test  flock  status.  A  Federal  or  State 
representative  shall  determine  that  a 
separate  poultry  house  is  no  longer  a 
test  poultry  house,  or  that  a  flock  is  no 
longer  a  test  flock,  and  shall  notify  in 
writing  the  person  in  control  of  the 
house  or  flock  of  that  determination, 
after  the  Federal  or  State  representative 
determines  that  blood  and  internal 
organ  samples  from  the  house  or  flock 
have  been  collected  and  tested  twice  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section  with  no  recovery  of 
Salmonella  enteritidis  serotype 
enteritidis. 

(c)  Infected  poultry  houses  and 
infected  flocks.  A  test  poultry  house 
shall  be  determined  to  be  an  infected 
poultry  house  if  the  house  is  tested  in 
accordance  with  this  paragraph  and 
Salmonella  enteritidis  serotj^e 
enteritidis  is  recovered  from  the  internal 
organs  of  one  or  more  chickens  in  the 
house.  A  test  flock  shall  be  determined 
to  be  an  infected  flock  if  the  flock  is 
tested  in  accordance  with  this 
paragraph  and  Salmonella  enteritidis 
serotype  enteritidis  is  recovered  from 
the  interna!  organs  of  one  or  more 
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chickens  in  the  Dock.  If  Salmonella 
enteritidis  serotype  enteritidis  is  not 
recovered  from  the  internal  organ 
samples,  a  second  set  of  blood  and 
internal  organ  samples  from  poultry  in 
that  house  or  flock  shall  be  collected 
and  tested  in  accordance  with  this 
paragraph  beginning  not  less  than  16 
days  after  the  date  the  first  internal 
organ  samples  are  collected. 

(1)  Blood  samples.  The  Federal 
representative  or  State  representative 
shall  collect  blood  samples  from  300 
chickens  in  each  poultry  house, 
randomly  selected  from  die  cage  banks 
that  provided  manure  samples  that 
tested  positive  in  accordance  with 
paragraph  (b)(1)  of  this  section,  and 
shall  also  collect  blood  samples  from 
any  chickens  that  show  clinical  signs  of 
infection  with  Salmonella  enteritidis. 
Blood  samples  shall  be  tested  in 
accordance  with  the  procedures  for  the 
stained-antigen,  rapid,  whole-blood  test 
described  in  { 147.3  of  this  chapter.  The 
Federal  or  State  representative  shall 
band  each  chicken  tested  with  a  band 
bearing  a  unique  number  identifying  the 
chicken  with  the  blood  test  results. 

(2)  Internal  organ  samples.  The 
Federal  representative  or  State 
representative  shall  collect  a  total  of  60 
chickens  from  each  test  poult-y  house, 
or  each  house  of  a  test  flock,  and  send 
the  chickens  to  an  authorized  laboratory 
for  testing  of  internal  organs.  The 
Federal  representative  or  State 
representative  shall  include  in  this 
sample  all  chickens  that  reacted  to  the 
blood  test  in  paragraph  (c)(1)  of  this 
section.  Ii  Salmonella  enteritidis 
serotype  enteritidis  is  recovered  from 
any  manure  samples  tested  in 
accordance  with  paragraph  (b)(l)(i)  of 
this  section,  the  Federal  representative 
or  State  representative  shall  collect 
additional  chickens  from  the  rows  that 
supplied  the  manure  samples  from 
which  Salmonella  enteritidis  serotype 
enteritidis  was  recovered,  to  bring  the 
total  number  uf  chickens  from  each 
house  submitted  for  internal  organ 
testing  to  &i. 

(d)  Test  n-.ethods  for  samples.  Blood 
samples  shall  be  tested  either  at  the 
flock  premises  or  at  an  authorized 
laboratory  and  all  other  samples  shall 
be  sent  for  testing  to  an  authorized 
laborator>'.  Blood  samples  shall  be 
tested  using  a  stained-antigen,  rapid, 
whole  blood  test,  in  accordance  with 
S  147.3  of  this  chapter.  Manure,  egg 
transport  machinery',  and  internal  jrgan 
samples  shall  be  sent  for  testing  to  an 
authorized  laboratory,  where  they  shall 
be  cultured  for  identification  of 
Salmonella  enteritidis  serotype 
enteritidis  as  follows: 


(1)  Manure  and  egg  transport 
machinery  samples.  Place  each  sample 
in  approximately  10  times  its  volume  of 
Hajna  tetitithionate  or  Mueller- 
Kauffman  tetrathionate  selective 
enrichment  broth,  and  incubate  at  41*C 
for  24  hours.  Use  eadi  enriched  sample 
to  Inoculate  an  agar  plate  of  Brilliant 
green  agar  supplemented  with 
novobiocin  or  XLT4  agar,  and  incubate 
the  plates  at  37*C  for  24  hours.  Inoculate 
at  least  5  Salmonella-a\i8peci  colonies 
from  each  sample  to  slants  of  triple- 
sugar  iron  (TSn  agar  and  lyslne-iron  (LI) 
agar,  and  incubate  at  37*C  for  24  hours. 
Cultures  showing  typical  reactions  on 
TSI  or  LI  or  both  shall  be  screened  with 
Group  D  antiserum.  Send  all  Group  D 
isolates  to  the  National  Veterinary 
Services  Laboratories  foi  further 
characterization. 

(2)  Internal  organ  samples.  Place  ea'-h 
sample  in  approximately  10  times  its 
volume  of  Hapia  tetrathionate  or 
Mueller-Kauffman  tetrathionate 
selective  enrichment  broth,  and  incubate 
at  srC  for  24  hours.  Use  each  sample  to 
inoculate  an  agar  plate  of  Brilliant  green 
agar  supplemented  with  novobiocin  or 
XLT4  agar,  and  a  supplemental  plate  of 
MacConkey  agar  if  so  desired,  and 
incubate  the  plates  at  37*C  for  24  hours. 
Inoculate  at  least  5  Salmonella-maped 
colonies  from  each  sample  to  slants  of 
TSI  agar  and  U  agar,  and  Incubate  at 
37*C  for  24  hours.  Cultures  showing 
typical  reactions  on  TSI  or  U  or  both 
shall  be  screened  with  Group  D 
antiserum.  Send  all  Group  D  isolates  to 
the  National  Veterinary  Services 
Laboratories  for  further 
characterization. 

(e)  Release  from  infected  poultry 
house  status  or  infected  flock  status.  A 
Federal  or  State  representative  shall 
determine  that  a  house  or  tlock  is  no 
longer  an  infected  poultry  house  or  an 
infected  flock,  and  shall  notify  in  writing 
the  person  in  control  of  the  house  or 
flock  of  that  determinatioa  if  the 
Federal  or  State  representative 
determines  that  after  the  house  or  flock 
has  been  determined  to  be  infected: 

(1)  The  house  or  flock  has  been 
depopulated,  and  cleaned,  washed,  and 
disinfected  in  accordance  with  (  82.37  of 
this  subpart  or, 

(2)  Internal  organ  samples  have  been 
collected  from  the  chickens  in  the  house 
or  flock  and  tested  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  section, 
with  no  recovery  of  Salmonella 
enteritidis  serotype  enteritidis. 


SHLIS   taMrsMeiMMMmiil  or  expert  el 
■rtlelee  fceat  leet  pouBiy  hoMwe»  teet 
ftodo,  Mected  peuRry  liouee*,  end 
Infected  flocke. 

Eggs,  live  chickens,  cages,  coops, 
container^,  troughs,  and  other 
equipment  and  manure  may  be  m^ved 
interstate  from  a  test  poulti^'  house,  test 
flock,  infected  poulti7  house,  or  infected 
flock  only  in  accordance  with  this 
section. 

(a)  Eggs  that  are  cnished  and 
denatured  or  otherwise  denattired  to 
deter  their  use  as  human  food  in 
accordance  with  7  CFR  part  59  may  be 
moved  interstate  from  a  lest  poultry 
house,  test  flock,  infected  poulh^  house, 
or  infected  flock  without  further 
restriction  under  this  subpart  except 
that,  if  the  resbicted  eggs  are  destined 
for  use  as  a  protein  or  mineral 
supplement  in  animal  feed,  the  eggs  may 
be  moved  interstate  only  for 
pasteurization.  Other  eggs  may  be 
moved  interstate  from  a  test  poultry 
house,  test  flock,  infected  poultiy  house, 
or  infected  flock  only  for  pasteurization 
at  an  egg  products  plant  inspected  by 
the  Agricultiiral  Marketing  Service  in 
accordance  with  7  CFR  part  59.  or  for 
hard  cooking  at  an  egg  products  plant 
operating  under  the  Agricultural 
Marketing  Service  Voluntary  Egg 
Products  Inspection  Service  in 
accordance  with  7  CFR  part  55,  or 
directiy  to  a  port  for  export  frtjm  the 
United  States.  Such  eggs  may  only  be 
moved  if: 

(1)  A  permit  has  been  obtained  for  die 
interstate  movement  or  export  in 
accordance  with  i  82J5  of  tins  subpart 
and 

(2)  The  eggs  are  moved  in  a 
completely  enclosed  compartment  of  a 
vehicle  that  has  had  a  seal  apptied  to  it 
by  a  Federal  or  State  representative  * 
immediately  prior  to  movement. 

Such  eggs  may  not  be  unloaded  during 
transit.  For  eggs  moved  to  an  egg 
products  plant  a  Federal  or  State 
representative  shall  break  the  vehicle's 
seal  at  the  plant.  If  the  Federal  or  State 
representative  finds  that  the  cargo 
compartment  of  the  vehicle  is 
contaminated  with  material  from  broken 
eggs,  or  other  material  or  litter  that 
could  spread  Salmonella,  he  or  she  shall 
order  the  operator  of  the  vehicle  to  clean 
and  disinfect  the  compartment  in 
accordance  with  S  71.7  of  this  chapter 


•  The  location  of  Federal  or  Stale  representatives 
can  be  obtained  by  wrlthig  to  the  Admmlstrelof.  c/o 
Sheep.  Goat  Egume.  and  Poultry  Diseases  SisH. 
Veterinary  Service*.  Animal  and  Plan!  Health 
ln»pectioo  Service,  U.S.  Department  of  AgrKulture, 
Fsdaral  Bulldmg.  8S0S  BetcresI  Road.  HysnaviUe. 
MD  20782. 
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prior  to  the  tirae  the  vehicle  leaves  the 
premises  of  the  egg  products  plant. 

(b)  Live  chickens  may  be  moved 
interstate  from  a  test  poultry  house,  test 
flock,  infected  poultry  house,  or  Infected 
flock  only  if: 

(1)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
t  82.35  of  this  subpart 

(2)  The  chickens  are  moved  interstate 
to  a  Federally  inspected  slaughtering 
establishment; 

(3)  The  chickens  are  slaughtered 
within  24  hours  of  arrival  at  the 
Federally  inspected  slaughtering 
establishment;  and 

(4)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the  chickens 
are  cleaned  and  disinfected  in 
accordance  with  S  71.7  of  this  chapter 
after  the  chickens  are  unloaded  and 
prior  to  the  time  the  vehicle  leaves  the 
premises  of  the  slaughtering 
establishment. 

(c)  Cages,  coops,  containers,  troughs, 
and  other  equipment  may  be  moved 
interstate  from  a  test  poultry  house,  test 
flock.  Infected  poultry  house,  or  infected 
flock  only  if: 

(1)  A  permit  has  been  obtained  for  the 
interstate  movement  in  accordance  with 
S  82,35  of  this  subpart; 

(2)  The  equipment  is  made  of  hard 
plastic  or  metal, 

(3)  The  equipment  has  been  cleaned 
and  disinfected  in  accordance  with 

§  71.7  of  this  chapter, 

(4)  The  equipment  was  inspected  by  a 
Federal  or  State  representative  after  it 
was  cleaned  but  before  it  was 
disinfected,  and  then  was  disinfected  in 
the  presence  of  a  Federal  or  State 
representative:  and 

(5)  The  wheels  and  exposed  surfaces 
of  the  vehicle  used  to  move  the 
equipment  are  free  of  manure  at  the  time 
the  equipment  leaves  the  premises  of  the 
test  or  infected  poultry  house. 

(d)  Manure  may  be  moved  interstate 
from  a  test  poultry  house,  test  flock. 
infected  poultry  house,  or  infected  flock 
only  if:  A  permit  has  been  obtained  for 
the  interstate  movement  in  accordance 
with  S  82.35  of  this  subpart  the  wheels 
and  exposed  surfaces  of  the  vehicle 
used  to  move  the  manure  are  free  of 
manure  at  the  time  the  manure  leaves 
the  premises  of  the  flock;  and  the 
manure  is  moved  interstate  for  one  of 
the  following  purposes: 

(1)  Burial. 

(2)  Spreading  and  turning  under  on 
fields  not  used  for  grazing  or  poultry 
production;  or 

(3)  Composting  in  a  covered  compost 
heap  for  a  period  of  at  least  one  month. 


9  t2M    Intvrstata  movwTMirt  of  hatching 
•ggs  and  iwwty-lwtchwt  chtctw. 

No  hatching  eggs  or  newly-hatched 
chicks  from  egg-type  chicken  breeding 
flocks  may  be  moved  interstate  unless 
they  are  classified  "U.S.  Sanitation 
Monitored"  under  the  National  Poultry 
Improvement  Plan  (NPIP).  or  meet  the 
requirements  of  a  State  classification 
plan  determined  by  the  Administrator  to 
be  equivalent  to  the  NPIP,  in  accordance 
with  S  145.23(d)  of  this  chapter.  Flocks 
which  meet  this  requirement  are 
designated  Certified  Salmonella 
enteritidis  serotype  enteritidis  Tested 
Free  Flocks. 

9  B2.35    iMuanca  of  pannlts. 

Permits  required  by  this  part  may  be 
obtained  by  the  owner  of  poultry  or 
other  items,  or  the  agent  of  the  owner, 
by  applying  in  writing  to  a  Federal 
representative.*  The  application  shall 
specify  the  following:  The  name  and 
mailing  address  of  the  owner  of  the 
poultry  or  other  items  to  be  moved,  or 
the  name  and  address  of  the  agent  of  the 
owner,  the  name  and  mailing  address  of 
the  person  who  will  receive  the  poultry 
or  other  items;  the  street  addresses  of 
both  the  origin  and  destination  of  ihe 
shipment;  the  number  and  types  of 
poultry  and  other  items  to  be  moved; 
and  the  reason  for  their  movement.  An 
application  for  a  permit  to  move  eggs  for 
export  in  accordance  with  9  82.33(a)  of 
this  subpart  must  also  include  a  written 
statement  signed  by  the  exporter  stating 
that  the  proposed  exportation  meets  the 
requirements  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  301  et  seq.). 

9  82.36    D«nM  and  wtthdrawal  of  p«nntts. 

(a)  Denial.  If  a  Federal  representative 
denies  a  request  for  a  permit,  he  or  she 
will  send  the  applicant  a  written  notice 
of  the  denial,  explaining  why  the  permit 
was  denied. 

(b)  Withdrawal.  If  a  Federal 
representative  determines  that  the 
holder  of  a  permit  is  violati.Tg  either  the 
regulations  or  a  condition  specified  in 
the  permit,  he  or  she  may  withdraw  the 
permit  by  notifying  the  holder  of  the 
permit  of  its  withdrawal,  orally  or  in 
writing.  If  the  notice  was  oral,  a  written 
notice  of  the  withdrawal,  explaining 
why  the  permit  was  withdrawn,  will 
follow. 

(c)  Appeals.  Denial  or  withdrawal  of  a 
permit  may  be  appealed  in  writing  to  the 
Administrator  within  10  days  after 
receipt  of  the  written  notice  of  denial  or 
withdrawal.  The  appeal  must  tell  the 
Administrator  what  material  facts  are  in 
dispute.  A  hearing  will  be  held  with 
respect  to  any  disputed  material  facts,  in 


accordance  with  rules  of  practice  which 
shall  be  adopted  by  the  Administrator 
for  the  proceeding:  however,  the 
withdrawal  or  denial  shall  continue  in 
effect  pending  the  completion  of  the 
proceeding,  and  any  judicial  review 
thereof,  unless  otherwise  ordered  by  the 
Administrator. 

982J7    CtMnIno,  washing,  and 
dMnfaetlon  of  d«popuUrt*d  infactad 
poultry  houaaa, 

If  any  infected  poultry  house  is 
depopulated  *,  the  poultry  house  shall 
be  cleaned,  washed,  and  disinfected  as 
follows  between  the  time  the  poultry 
house  is  depopulated  and  the  time  the 
new  birds  arrive  at  the  premises.  All 
manure  and  htter  must  be  removed  from 
the  house  to  an  isolated  area  where 
there  is  no  opportunity  for  dissemination 
of  disease  organisms;  all  surfaces  in  the 
house  (except  dirt  floors)  must  be 
scrubbed  with  hot  soapy  water  and 
rinsed:  and  all  surfaces  in  the  house 
must  be  sprayed  in  accordance  with  the 
label  directions  with  a  disinfectant 
which  is  registered  by  the  \iS. 
Environmental  Protection  Agency  as 
germicidal,  and  which  is  effective 
against  Salmonella  enteritidis  serotype 
enteritidis.''  The  owner  or  person  in 
control  of  the  Infected  poultry  house 
must  request  a  Federal  or  State 
representative  to  inspect  the  poultry 
house  after  it  is  disinfected  but  before  it 
is  restocked  with  new  chickens,  and 
cleaning,  washing,  and  disinfection  shall 
not  be  considered  completed  until  the 
Federal  or  State  representative 
determines  the  procedures  have  been 
properly  performed. 

9  82.38    Monttortotg  ottiar  poultry  housat 
on  prwnIsM  containing  Infactad  poultry 
houa«s;  monitoring  poultry  houaaa 
ralaaaad  from  Infactad  poultry  houaa 
atatua. 

(a)  This  paragraph  apphes  to  any 
poultry  housp  that  is  in  test  poultry 
house  status  at  any  time  when  any  other 
poultry  house  on  the  same  premises  is  in 
Infected  poultry  house  status.  If  any 
such  test  poultry  house  is  released  from 
test  poultry  house  status  in  accordance 
with  S  82.32(b)(2)  of  this  subpart,  the 
poultry  in  the  former  test  poultry  house 


*  S««  Footnote  4  to  |  S2J3  of  thu  part 


•  Upon  iwjuMl  of  the  flock  owner.  APHIS  will 
conduct  environmental  teitins  for  Salmonellae  of 
depopulated  |x>ultry  houaei  t>etwe«n  the  time  they 
are  diainfected  and  the  time  they  are  rea locked. 

^  A  lilt  of  aome  dialnfectani  aolutioni  regiitered 
by  the  U.S.  Environmental  Protectioa  Agency  aa 
germiddaJ  tiial  are  effective  agalnat  Salmonella 
mtaritidit  aerotype  enteritidis  may  be  obtained  by 
writing  to  the  Adminiatrator,  c/o  Sheep.  Coat 
Equina,  and  Poultry  Diaeaaea  SufI,  Veterinary 
Servlcea,  Animal  and  Plant  Health  Inapection 
Service,  U.S.  Department  of  Agriculture.  Federal 
Building.  SSOS  Belcrmt  Road,  HyatUvilla.  MD  207B2. 
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will  be  tested  a  third  time  with  the  blood 
and  internal  organ  testa  required  by 
(  82.32  (c)  and  (d)  of  this  subpart  within 
45  to  60  days  following  the  date  the 
house  was  released  from  test  house 
status.  If  this  blood  and  internal  organ 
monitoring  test  has  positive  results,  the 
poultry  house  will  be  determined  to  be 
an  infected  poultry  house  in  accordance 
with  S  82.32  (c)  and  (d)  of  this  subpart. 

(b)  All  other  poultry  houses  on  a 
premises  containing  an  infected  poultry 
house,  except  any  test  poultry  house, 
shall  undergo  monitoring  tests  as 
follows  from  the  date  the  flock  owner  is 
notified  of  the  determination  of  an 
infected  house  until  120  days  after  the 
date  infected  house  status  is  removed 


from  all  pwnltry  houses  on  the  premises. 
A  Federal  representative  or  State 
representative  shall  collect  manure  and 
egg  fransport  machinery  samples  from 
each  house  in  accordance  wth  §  82.32(b) 
of  this  subpart  at  intervals  of  not  less 
than  45  days  and  not  more  than  60  days. 
If  the  samples  from  any  house  test 
positive  in  accordance  with  \  82.32(d)  of 
this  subpart  that  house  shall  be 
determined  to  be  a  test  poultry  house  in 
accordance  with  %  82.32(b)  of  this 
subpart. 

(c)  The  poultry  in  any  infected  poultry 
house  that  is  released  from  infected 
poultry  house  status  in  accordance  with 
S  82.32(e)  of  this  subpart  must  be  tested 
a  third  time  with  the  blood  and  internal 


organ  test  required  by  \  82.32(c)  of  this 
subpart  within  45  to  60  days  following 
the  date  the  house  was  released  from 
Infected  poultry  house  stattis.  If  this 
blood  and  internal  organ  monitoring  test 
has  positive  results,  the  potiltry  house 
will  be  determined  to  be  an  infected 
poultry  house  in  accordance  with 
S  82.32(c)  of  this  subpart 

Done  in  Washington.  DC  thia  24th  day  of 
January  1991. 
)aiD«s  W.  Glosa«r 

Administrator.  Animal  and  Plant  Health 
Inspection  Sen-ice. 
[FR  Doc.  91-2071  Filed  l-2&-ei;  MSam) 
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ENVmONMEMTAL  PROTECTION 
AQENCY 

40CFRPar1S5 

(AMS-fm.-3«26-21 

Pffonnanc*  Warranty  Ragulatlona 
and  tha  Voluntary  Aftarmarltat  Part 
CartMcation  Program;  Supptamantal 
Propoaad  Altamattva  Test  Procedure 

AOCNCv:  Environmetal  Protection 

Agency. 

action:  Supplemental  notice  of 

proposed  rulemaking. 

SUKNIARy:  This  Supplemental  Notice  of 
Proposed  Rulemaking  (SNPRM)  provides 
an  additional  alternative  test  procedure, 
to  be  considered  for  adoption,  either  as 
a  replacement  for  or  in  addition  to  the 
alternative  test  procedure  proposed  in 
the  Notice  of  Proposed  Rulemaking  (54 
FR  32598)  published  on  August  8.  1989 
(the  NPRM).  The  Environmental 
Protection  Agency  (EPA)  has  received 
sufficient  comments  on  the  NPRM  to 
analyze  it  adequately  and  the  comment 
period  is  closed  on  that  proposal.  This 
SNPRM  only  8oli'"''i  mmments  on  the 
new  alternative  test  presented  herein. 

The  NPRM  proposed  that  an 
aftermarket  part  manufacturer  wishing 
to  certify  its  part  may.  at  the 
manufacturer's  option,  test  its  part  using 
the  first  505  seconds  of  the  Federal  Test 
Procedure  (the  cold  505  test)  in  lieu  of 
the  Federal  Test  Procedure  (FTP). 
Certain  restrictions  on  the  use  of  tliis 
alternative  test  were  specified  in  the 
NPRM  The  NPRM  also  proposed  cold 
505  emission  standards  that  would 
ensure  that  parts  certifying  using  the 
cold  505  test  procedure  would  also  be 
capable  of  certifying  using  the  FTP. 

This  SNPRM  proposes  that  the  cold 
505  test  procedure  be  allowed  as  an 
alternative  test  procedure  only  under 
those  circumstances  where  the  FTP  can 
be  used  for  back-to-bacfc  testing  in  the 
current  regulations  (40  CFR  part  SS. 
subpart  V). 

DATES:  Public  comments  on  the  SNPRM 
must  be  submitted  on  or  before  April  1, 
1991.  A  hearing  will  be  held  on  March  1. 
1991,  if  requested  by  February  20, 1991. 
ADDRCSSes:  Comments  on  the  SNPRM 
may  be  submitted  to  the  U.S. 
Environmental  Protection  Agency, 
Central  Docket  Section,  room  4,  South 
Conference  Center  (LE-131),  Waterside 
Mall.  401  M  Street  SW..  Washington.  DC 
20460,  Attn:  Docket  No.  A-88-31. 
FOR  FURTHER  INFORMATION  CONTACT: 
Line  Wehrly.  Certification  Division.  U.S. 
Environmental  Protection  Agency.  2565 
Plymouth  Rd..  Ann  Arbor.  MI  48105  (313) 
6e»-4286. 


SUPFICMSMTARV  INFORMATION: 
L  Background 

The  NPRM  published  on  August  8. 
1989  (54  FR  32598)  proposed  the  use  of 
the  cold  505  test  as  an  alternative  test 
procedure  for  certification  of 
aftermarket  paris.  Proposed  cold  SOS 
standards  were  set  at  levels  such  that  a 
vehicle  equipped  with  an  aftermarket 
part  that  passed  the  proposed  cold  505 
test  procedure  requirements  would  also 
be  capable  of  passing  the  FTP 
requirements. 

Comments  to  the  NPRM  were 
received  from  several  manufacturers 
and  associations.  While  the  majority  of 
comments  can  be  effectively  dealt  with 
by  the  EPA  without  further  input  the 
Agency  felt  that  one  particular 
observation  made  by  the  Motor  Vehicle 
Manufacturers  Association  (MVMA) 
and  the  Specialty  Equipment  Market 
Association  (SEMA)  warranted  an 
additional  proposal  and  request  for 
comment. 

Both  MVMA  and  SEMA  pointed  out 
that,  due  to  the  stringency  of  the  initially 
proposed  standards,  it  might  be  very 
difficult  to  obtain  in-use  vehicles 
capable  of  meeting  the  proposed 
standards.  Under  the  original  proposal, 
in-use  vehicles  are  to  be  used  as  test 
vehicles  in  order  to  demonstrate 
compliance  with  the  aftermarket  part 
installed. 

SEMA  requested  the  NPRM  be 
amended  to  allow  back-to-back  testing 
with  the  cold  505  test,  and  that  "realistic 
allowances  "  be  established  for  the  level 
of  maximum  emission  increase 
acceptable  with  the  part  installed. 

II.  Discussion 

A.  Certification  Procedure 

Back-to-back  emission  testing  consists 
of  the  aftermarket  part  manufacturer 
performing  a  baseline  cold  505  emission 
test  with  the  test  vehicle  in  the  original 
equipment  manufact'jrer  (OEM) 
conHguration,  followed  by  a  second  cold 
505  emission  test  performed  with  the 
aftemarket  part  installed.  To  obtain 
certification,  the  increase  in  emissions 
between  the  baseline  test  and  the  test 
with  the  part  installed  must  be  less  than 
or  equal  to  a  maximum  level.  This 
maximum  level  of  emission  increase  is 
selected  such  that  any  properly 
maintained  vehicle  represented  by  the 
lest  vehicle  could  be  expected  lo 
tolerate  the  increase  and  still  remain  in 
compliance  with  emission  standards. 
Hereafter,  this  difference  in  emissions 
calculated  from  back-to-back  test  results 
will  be  referred  to  as  the  "allowable 
emission  margin ". 


In  the  current  regulations  (40  CFR  part 
BS.  subpart  V).  EPA  allows  back-to-back 
testing  with  the  FTP.  For  the  option 
being  considered  in  this  supplemental 
NPRM.  all  of  the  requirements  and 
procedures  established  in  the  current 
regulations  pertaining  to  back-to-back 
testing  with  the  FTP  will  also  apply. 
These  include  parts  eligibility,  test 
vehicle  selection,  and  test  vehicle 
baseline  emissions  representativeness. 

B.  The  Allowable  Emission  Margins 

EPA  is  considering  two  options  for 
determining  the  appropriate  allowable 
emission  margins  for  back-to-back 
testing  with  the  cold  505  test  procedure. 

In  the  current  regulations,  back-to- 
back  testing  is  evaluated  using 
certification  emission  margins  as  the 
allowable  emission  margins. 
Certification  emission  margins  for  a 
certified  engine  family  are  the  difference 
between  the  EPA  emission  standards 
and  the  average  of  the  projected  useful 
life  FTP  emission  levels  of  that  engine 
family's  emission  data.  These  emission 
levels  are  determined  during  vehicle 
certification. 

Certification  margins  can  be 
calculated  directly  from  EPA's 
certification  database  for  each  engine 
family.  In  the  current  aftermarket  part 
certification  regulations,  the  certification 
emission  margins  used  to  demonstrate 
part  compliance  are  the  smallest  margin 
of  all  the  engine  families  on  which  the 
part  will  be  used.  This  assures  EPA  that 
the  certified  part  will  not  cause  any  of 
the  vehicles  on  which  the  part  is 
installed  to  exceed  in-use  emission 
standards. 

The  FTP  consists  of  three  unique 
driving  cycles  (cold  start,  warm 
stabilized  and  hot  restart)  that  are 
individually  weighted  and  added 
together  to  determine  the  overall  FTP 
emission  results.  Cold  505  hydrocarbon 
(HC)  and  carbon  monoxide  (CO) 
emission  results  are  typically  higher 
than  FTP  results,  since  the  cold  505 
portion  (bag  1)  of  the  FTP  test  simulates 
in-use  vehicle  operation  during  cold 
start  and  engine  warm-up  conditions, 
where  HC  and  CO  emissions  are 
typically  higher  than  during  warm, 
stabilized  vehicle  operation.  Cold  505 
emission  results  also  have  the  lowest 
weighting  of  the  three  driving  cycles.  As 
a  consequence,  the  composite  FTP 
emission  results  are  weighted  more 
heavily  towards  the  result  of  the 
stabilized  and  hot  portions  of  the  FTP, 
which  are  typically  lower  than  the 
results  of  the  cold  505  portion  of  the  test. 
This  procedure  results  in  composite  FTP 
emission  results  that  are  lower 
numerically  than  cold  505  results. 
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Since  FTP  results  are  typically  lower 
than  cold  SOS  results,  no  loss  in  program 
integrity  should  occur  when  using  the 
cold  SOS  test  for  back-to-back  testing,  if 
the  same  certification  emission  margins 
used  to  evaluate  FTP  back-to-back 
emission  differences  are  also  used  to 
evaluate  cold  SOS  back-to-back  emission 
differences.  Since  EPA  expects  cold  505 
emission  results  to  be  higher  than  FTP 
results,  it  is  Kkely  that  the  emission 
differences  between  baseline  testing 
and  testing  with  the  aftermarket  part 
installed  will  be  at  least  as  great  for  the 
cold  505  test  as  it  would  be  for  the  FTP. 
If  an  aftermarket  part  does  not  cause  a 
test  vehicle  to  exceed  emissions  by 
greater  than  the  FTP  certification 
emission  margin,  then  the  original 
certified  vehicle  with  the  aftermarket 
part  installed  should  still  meet  FTP 
standards.  Therefore,  the  use  of 
certification  emission  margins  with  the 
cold  505  test  to  demonstrate  part 
compliance,  vrould  be  no  less  stringent 
than  the  current  regulations  (40  CFR  part 
85,  subpart  V).  EPA  solicits  comments 
on  the  appropriateness  of  this  approach 
to  determine  the  allowable  emission 
margins. 

EPA  is  also  considering  an  alternative 
to  the  use  of  oertincalion  margins.  The 
alternative  would  use  cold  505  emission 
margins  that  are  proportional  to  the 
certification  emission  margins.  The 
basis  for  this  alternative  is  the  fact  that 
typical  cold  SOS  emission  levels  are 
generally  higher  than  the  vehicle's  full 
FTP  emission  levels.  It  may  be  that  the 
use  of  certification  emission  margins  is 
overly  stringent  when  using  the  cold  505 
test  procedura  Consequently,  it  might 
be  appropriate  to  use  a  cold  505 
allowable  emission  margin  that  is 
proportionally  larger  than  the 
comparable  FTP  certification  emission 
margiiL 

To  calculate  the  cold  505  emission 
margia  the  certification  vehicle 
emission  margin  is  multiplied  by  the 
engine  family  proportirmality  constant. 
To  obtain  the  proportionality  constant, 
the  cold  505  emission  result  of  the 
certification  test  performed  on  each 
emission-data  vrfilcle  is  divided  by  the 
corresponding  certification  test's 
composite  FTP  result  The  average  of  all 
the  proportionality  constants  calculated 
for  each  emission-data  vehicle  in  the 
engine  family  is  determined  and  this 
becomes  the  engine  family 
proportionality  constant. 

EPA  solicits  comments  on  whether 
this  approach  is  more  appropriate  than 
the  use  of  certification  emission  margins 
to  determine  the  allowable  emission 


margins  for  cerUfication  based  on  cold 
505  back-to-back  testing. 

Based  on  comments  to  this  notice  and 
EPA's  furUier  analysis.  EPA  anticipates 
selectiag  eee  of  these  options  for 
determining  the  appropriate  cold  SOS 
allowable  emissions  margins. 

III.  Repoitiiig  and  Recordkeeping 
Requiremeats 

These  proposed  revisions  to  the 
existing  regulations  would  impose  no 
new  reporting  or  recordkeeping 
requirements  on  aftermarket  part 
manufacturers  that  choose  to  use  the 
certification  program,  nor  on  vehicle 
manufacturers  that  are  a^ected  by  pert 
certification.  Today's  SNPRM  would 
merely  provide  an  alternative  test 
procedure  to  be  used  for  certification. 

IV.  Papemrork  Reductkm  Act 

Today's  SNPRM  is  expected  to  have 
no  effect  on  information  collection 
requirements  of  the  regulations  which 
this  notice  proposes  lo  amend.  The 
Office  of  Management  and  Budget 
(0MB)  has  approved  the  information 
collection  requirements  for  these 
regulations  under  the  provisions  of  the 
Paperwork  Reduction  Act  44 U.SC. 
3501  et  seq.  and  has  assigned  0MB 
control  number  2060-0060. 

The  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  142  hours  per  response  and 
includes  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducmg  this  burdea 
should  be  sent  to;  Chief,  Information 
Policy  Branch.  PM-223.  U.S. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington.  DC  20460;  and  to 
the  Office  of  Information  and  Regulator)' 
Affairs.  Paperwork  Reduction  Project 
(2060-0060).  Office  of  Management  and 
Budget  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

V.  Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  lo  the 
requirement  for  a  regulatory  impact 
analysis.  The  proposed  regulation  does 
not  meet  any  of  the  conditions  that 
trigger  a  designation  of  "major."  The 
proposed  rule  would  not  have  an  annual 
effect  on  the  economy  of  $109  million:  it 
should  not  cause  a  major  increase  in 
costs  or  prices  to  consumers,  individual 
industries.  Federal  Slate,  or  local 


goverameet*.  or  geegrapiiic  aream  ( 
should  there  be  any  significant  adverse 
effects  on  competition,  employment 
investment  productivity,  innovatioa  or 
on  the  abtltty  of  U.S.  based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domeatic  or  export 
markets. 

This  action  was  submitted  lo  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12281.  Comments  from 
OMB  to  EPA,  and  any  EPA  response  to 
those  comments,  are  available  for  public 
inspection  in  the  docket  for  this 
rulemaking:  Docket  No.  A-88-31.  The 
EPA's  Central  Docket  Section  (LE-131) 
is  located  at  401  M  Street  SW.. 
Washington.  DC  20460. 

VI  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  S 
U.&C  601  et  seq..  the  EPA  is  required  to 
determine  whether  a  proposed 
regulation  will  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
80  as  to  require  a  preliminary  regulalory 
Rexibihty  analysis. 

I  hereby  certify  that  this  proposed 
regulation  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities.  This  proposal,  in  p>ert 
responds  to  a  request  by  the  specialty 
equipment  manufacturers  for  an 
alternative  test  procedure  to  the  Federal 
Test  Procedure  (FTP)  currently  required 
for  certification  of  certain  parts.  The 
specialty  equipment  marufacturers 
believe  that  the  proposed  revisions  will 
reduce  their  burden  to  certify 
aftermarket  parts. 

List  of  Suhjocts  in  40  CFR  Part  85 

Imports.  Labeling.  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research.  Warranties. 

Authority:  42  U.S.C  7521.  7522,  "524.  752S. 
7541.  7542.  7546.  and  7601(al 
Dated:  January  23. 1991. 

William  K.  Utatiy. 

Admintstrctor 
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For  the  reasons  set  forth  in  the 
preamble.  40  CFR  part  85  is  proposed  to 
be  amended  as  follows: 

PART  •S-{  AMENDED] 

1.  The  authority  citation  for  part  85 
will  continue  to  read  as  follows: 

Autbocity:  Sections  202.  203.  205.  206.  207, 
208.  212,  and  301(a)  of  the  Clean  Air  Act  as 
amended;  42  U.S.C  7521.  7522,  7524.  7525. 
7541.  754Z  754«.  and  7501(a).  unless 
otherwisa  noted. 

2.  Section  85^13  is  amended  by 
adding  new  paragraph  (n)  to  read  as 
follows: 

SSSJtIlS    OcflnttkNW. 
*        •        *        *        • 

(n)  Cold  505  emission  margin  for  a 
certified  engine  family  means  an 
emission  margin  proportional  to  the 
certification  vehicle  emission  margin.  To 
calculate  the  proportionality  constant, 
the  cold  505  emission  result  of  the 
certification  test  performed  on  each 
emission-data  vehicle  is  divided  by  that 
certification  test's  composite  federal  test 
procedure  result.  The  average  of  all  the 
proportionality  constants  calculated  for 
each  emission-data  vehicle  in  the  engine 
family  is  determined,  and  this  becomes 
the  engine  family  proportionality 
constant  To  calculate  the  cold  505 
emission  margin,  multiply  the 
certification  vehicle  emission  margin  by 
the  engine  family  proportionality 
constant. 

3.  Section  85.2114  is  amended  by 
revising  paragraph  (d)(3)(iii]  to  read  as 
follows: 

S8&2114    Baste  Of  Mftmcatton. 

•  •  t  •  • 

(d)  *  •  • 

(3)  *  •  • 

(iii)  For  parts  demonstrated  to  not 
accelerate  deterioration  of  existing 
emission  related  parts  during  normal 
operation: 

(A)  If  parts  cause  no  noticeable 
change  in  driveability,  performance, 
and/or  fuel  economy  when  the  part 
fails,  the  certification  exhaust  emission 


test  vehicle  need  not  be  the  same 
vehicle  as  that  used  for  durability 
demonstration. 

[1]  Compliance  Demonstration 
Method  1:  Upon  completion  of  aging, 
one  Federal  Test  Procedure  test  shall  be 
performed  with  the  aged  aftermarket 
part  installed  on  a  test  vehicle  that  has 
just  completed  one  Federal  Test 
Procedure  test  in  the  original  equipment 
configuration  (i.e.,  before  the 
aftermarket  part  or  system  is  installed). 
If  more  than  one  test  is  performed  either 
before  or  after  the  aftermarket  part  is 
installed,  then  an  equivalent  number  of 
tests  must  be  performed  in  both 
configurations.  The  results  of  all  tests 
performed  before  the  part  is  installed 
shall  be  averaged  and  the  results  of  all 
tests  performed  after  the  part  is 
installed  shall  be  averaged  for  each 
emission  constituent.  The  difference  in 
Federal  Test  Procedure  emission  results 
betwen  the  tests  on  the  vehicle  with  the 
aged  aftermarket  part  installed  and  the 
tests  on  the  vehicle  in  the  original 
equipment  configuration  shall  be  less 
than  or  equal  to  the  certification  vehicle 
emission  margin  of  any  and  all  ot  the 
certification  test  vehicles  from  the 
various  configurations  for  which  the 
aftermarket  part  is  being  certified. 

[2]  Compliance  Demonstration 
Method  Z-  As  an  alternative  to  method  1, 
upon  completion  of  aging,  one  cold  505 
test  procedure  shall  be  performed  with 
the  aged  aftermarket  part  installed  on  a 
test  vehicle  that  has  just  completed  one 
cold  505  test  in  the  original  equipment 
configuration  (i.e..  before  the 
aftermarket  part  or  system  is  installed). 
If  more  than  one  lest  is  performed  either 
before  or  after  the  aftermarket  part  is 
installed,  then  an  equivalent  number  of 
tests  must  be  performed  in  both 
configurations.  The  results  of  all  tests 
performed  before  the  part  is  installed 
shall  be  averaged  and  the  results  of  all 
tests  performed  after  the  part  is 
installed  shall  be  averaged  for  each 
emission  constituent.  The  difference  in 
cold  505  emission  results  between  the 
tests  on  the  vehicle  with  the  aged 
aftermarket  part  installed  and  the  tests 
on  the  vehicle  in  original  equipment 
configuration  shall  be  less  than  or  equal 
to  the  certification  vehicle  emission 
margin  (the  cold  505  emission  margin]  of 
any  and  all  of  the  certification  test 
vehicles  from  the  various  configurations 
for  which  the  aftermarket  part  is  being 
certified. 

[3]  Compliance  Demonstration 
Method  3:  As  an  alternative  to  method  1 
or  2.  the  aged  aftermarket  part  shall  be 
installed  on  a  test  vehicle  with  an 
accumulated  mileage  of  4,000  miles  or 
more  and  the  vehicle  shall  be  tested 
using  the  cold  505  emission  test 


procedure.  If  more  than  one  emission 
test  is  performed,  than  all  test  results 
shall  be  averaged  for  each  emission 
constituent.  To  determine  compliance, 
each  emission  constituent  from  the  cold 
505  emission  test  result  (or  average 
emission  constituent  value  from  multiple 
emission  test  results)  shall  be  multiplied 
by  the  exhaust  emission  deterioration 
factor  determined  by  the  original  vehicle 
manufacturer  during  certification  testing 
of  the  engine  family.  The  resulting 
values  shall  be  less  than  or  equal  to  the 
appropriate  standards  of  paragraph 
(d)(6)  of  this  section. 

(B)  For  parts  demonstrated  to  cause  a 
noticeable  change  in  vehicle 
driveability,  performance,  and/or  fuel 
economy  when  the  part  fails,  no 
durability  aging  of  the  part  is  required 
before  certification  emission  testing. 

[1]  Compliance  Demonstration 
Method  1:  One  Federal  Test  Procedure 
test  shall  be  performed  with  the 
aftermarket  part  installed  on  a  test 
vehicle  that  has  just  completed  one 
Federal  Test  procedure  test  In  the 
original  equipment  configuration  (i.e., 
before  the  aftermarket  part  or  system  is 
installed).  If  more  than  one  test  is 
performed  either  before  or  after  the 
aftermarket  part  is  installed,  then  an 
equivalent  number  of  tests  must  be 
performed  in  both  configurations.  The 
results  of  all  tests  performed  before  the 
part  is  installed  shall  be  averaged  and 
the  results  of  all  tests  performed  after 
the  part  is  installed  shall  be  averaged 
for  each  emission  constituent.  The 
difference  In  Federal  Test  Procedure 
emission  results  between  the  tests  on 
the  vehicle  with  the  aged  aftermariiet 
part  installed  and  the  tests  on  the 
vehicle  in  the  original  equipment 
configuration  shall  be  less  than  or  equal 
to  the  certification  vehicle  emission 
margin  of  any  and  all  of  the  certification 
test  vehicles  from  the  various 
configurations  for  which  the  aftermarket 
part  is  being  certified. 

(2)  Compliance  Demonstration 
Method  2:  As  an  alternative  to  method  1, 
one  cold  505  test  procedure  shall  be 
performed  with  the  aftermarket  part 
installed  on  a  test  vehicle  that  has  just 
completed  one  cold  505  test  in  the 
original  equipment  configuration  (i.e„ 
before  the  aftermarket  part  or  system  is 
installed).  If  more  than  one  test  is 
performed  either  before  or  after  the 
aftermarket  part  is  installed,  then  an 
equivalent  number  of  tests  must  be 
performed  in  both  configurations.  The 
results  of  all  tests  performed  before  the 
part  is  installed  shall  be  averaged  and 
the  results  of  all  tests  performed  after 
the  part  is  installed  shall  be  averaged 
for  each  emission  constituent.  The 
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difference  in  cold  505  emission  results 
between  the  tests  on  the  vehicle  with 
the  aftermarket  part  installed  and  the 
tests  on  the  vehicle  in  original 
equipment  configuration  shall  be  less 
than  or  equal  to  the  certification  vehicle 
emission  margin  (the  cold  505  emission 
margin)  of  any  and  all  of  the 
certification  test  vehicles  from  the 
various  configurations  for  which  the 
aftermarket  part  is  being  certified. 

[3]  Compliance  Demonstration 
Methods:  As  an  alternative  to  method  1 


or  2.  the  aftermarket  part  shall  be 
installed  on  a  test  vethicle  with  an 
accumulated  mileage  of  4.000  miles  or 
more  and  the  vehicle  shall  be  tested 
using  the  cold  505  test  procedure.  If 
more  than  one  emission  test  is 
performed,  then  all  test  results  shall  be 
averaged  for  each  emission  constituent. 
To  determine  compliance,  each  emission 
constituent  from  the  cold  505  emission 
test  result  (or  average  emission 
constituent  value  from  multiple  emission 
test  results)  shall  be  multipled  by  the 


exhaust  emission  deterioration  factor 
determined  by  the  original  vehicle 
manufacturer  during  certification  testing 
of  the  engme  family.  The  resultmg 
values  shall  be  less  than  or  equal  to  the 
appropriate  standards  of  paragraph 
(d)(6)  of  this  section 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  22  and  142 
i«H-fm.-37S2-e) 

Safe  Drinking  Water  Act; 
AdmMetratlve  Enforcement 
Reguiatione 


r  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUKWAIIy:  This  notice  sets  forth  the 
procedures  EPA  will  follow  to 
implement  section  1414(g]  of  the  Safe 
Drinking  Water  Act  (SDWA).  42  U.S.C. 
300g-d(g}.  This  section,  among  other 
things,  provides  the  Administrator  with 
authority  to  issue  compliance  orders  to 
violators  of  part  B  (applicable  to  public 
water  suppliers)  and  section  1445  of  the 
SDWA  (applicable  to  public  water 
suppliers  and  underground  injectors),  42 
U.S.C.  300g  and  42  U.S.C.  300i-4.  and  to 
administratively  enforce  such  orders 
(following  adjudication)  by  the 
assessment  of  a  penalty  up  to  $5,000. 
Section  1414(g)(3),  42  U.S.C.  300g-3(g)(3). 
Section  1414(g)  compliance  orders  may 
not  take  effect  until  after  "notice  and 
opportunity  for  public  hearing  and,  in 
the  case  of  a  State  having  primary 
enforcement  responsibility  for  public 
water  systems  in  that  State,  until  after 
the  Administrator  has  provided  the 
State  with  an  opportunity  to  confer  with 
the  Administrator  regarding  the 
proposed  order."  42  U.S.C.  300-3(g)(2). 
Section  1414(g)  penalty  assessments  for 
the  violation  of  compliance  orders  may 
not  take  effect  until  there  has  been 
"notice  and  opportunity  for  a  bearing  on 
the  record  in  accordance  with  section 
554  of  title  5  of  the  United  States  Code." 
Section  1414(g)(3)(B)  of  the  SDWA. 

tmCTVn  DATI:  The  requirements 
contained  in  this  rule  will  take  effect 
March  1, 1991.  In  accordance  with  40 
CFR  23.7,  this  regulation  will  be 
considered  Hnal  Agency  action  for  the 
purposes  of  judicial  review  at  1  p.m. 
eastern  time  on  February  13, 1991. 

ADOMcaaca:  Public  comments, 
supporting  documents,  and  the  public 
docket  for  this  rulemaking  are  available 
for  review  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
room  1003  East  Tower.  401  M  Street 
SW.,  Washington.  DC  20460. 

KM  PUNTNaii  mromtA-noN  contact: 

Craig  Damroiu  State  Programs  Division, 
Office  of  Drinking  Water  [WH-550E], 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460, 
telephone  (202)  382-5556. 


•uamflMNTAiiv  information: 

Tshla  of  Caomts 

I.  Statutory  autbonty 
D.  Background 

A.  Statutory  and  Reguialoiy  Background 

B.  Public  Conunents  on  the  Propoaal 
DL  Response  to  Comments 

rV.  Other  Regulatory  Requirements 

A.  Regulatory  F.exibility  Act 

B.  Executive  Order  12291 

C.  Paperwork  Reduction  Act 

Lst  of  Subjects  in  40  CFR  parts  22  and  142 

1.  Statutory  Authority 

The  June  19, 1986  amendments  to  the 
SDWA  added  a  new  subsection  1414(g) 
which,  among  other  things,  authorized 
the  Administrator  to  issue  orders 
requiring  compliance  with  any 
requirement  of  part  B  or  with  section 
1445.  Section  1414(g)  states  that  an  order 
may  not  become  effective  until  there  has 
been  "notice  and  opportunity  for  public 
hearing  and,  in  the  case  of  a  State 
having  primary  enforcement 
responsibility  for  public  water  systems 
in  that  State,  until  after  the 
Administrator  has  provided  the  State 
with  the  opportunity  to  confer  with  the 
Administrator  regarding  the  proposed 
order."  Section  1414(g)(2)  of  the  SDWA, 
42  U.S.C.  300g-3[g)(2).  EPA  was  also 
authorized  to  administratively  assess  a 
penalty  of  up  to  $5,000  for  a  violation  of 
a  compliance  order,  after  an 
adjudicatory  hearing  in  accord  with  the 
Administrat-ve  Procedure  Act.  Section 
1414(g)(3)|B)  of  the  SDWA,  42  U.S,C. 
300g-3(g)(3)(B).  As  noted  by  EPA  in  its 
proposal  of  July  12. 1989,  at  54  FR  29517, 
underground  injection  control  (UlC) 
violations  of  section  1445  of  the  SDWA 
are  also  governed  by  today's 
rulemaking:  however,  this  rule  does  not 
require  the  Administrator  to  confer  with 
a  public  water  supply  primacy  State 
concerning  a  UlC  violator  of  section 
1445. 

n.  Background 

A.  Statutory  and  Regulatory  Background 

The  Safe  Drinking  Water  Act  was 
adopted  on  December  16, 1974  (Pub.  L 
93-523)  and  amended  in  1977  (Pub.  L 
9&-63),  in  1980  (Pub.  L  96-502).  and  in 
1986  (Pub.  L  99-339).  The  statute  was 
enacted  to  protect  the  quality  of 
drinking  water  supplies  throughout  the 
United  States  by  establishing,  among 
other  programs,  the  Public  Water 
System  Supervision  (PWSS)  and  UlC 
programs.  The  PWSS  program 
establishes  drinking  water  quality 
standards,  and  sets  forth  duties  for 
owners  and  operators  of  public  water 
systems;  the  UIC  program  protects 
groundwater  by  regulating  the  injection 
of  fluids  into  the  ground. 

In  1974,  Congress  enacted  section  1414 
of  the  SDWA,  42  U.S.C.  300g-3,  as  the 


enforcement  provision  for  PWSS 
violators.  Until  the  1986  amendments  to 
the  statute,  section  1414  provided  only 
iudicial  remedies.  In  1986,  Congress 
added  subsection  1414(g),  which 
authorized  EPA  to  issue  compliance 
orders  to  violators  of  part  B  (PWSS)  or 
section  1445  (PWSS  and  UlC  records 
and  inspections)  of  the  SDWA. 

Un  January  20, 1987,  in  response  to  the 
1986  amendments,  EPA  issued  guidance 
to  govern  the  issuance  of,  among  other 
matters,  compliance  orders  under 
section  1414(g).  On  July  12, 1989,  the 
Agency  proposed  changes  to  40  CFR 
parts  22  (Consolidated  Rules  of  Practice 
Governing  Administrative  Assessment 
of  Penalties  and  Revocation  or 
Suspension  of  Permits)  and  142  to  codify 
and  improve  upon  Its  1987  PWSS 
administrative  order  guidance.  Today, 
after  consideration  of  the  comments 
received  on  its  proposal,  the  Agency 
issues  a  Hnal  rule. 

B.  Public  Comments  on  the  Proposal 

The  Agency  requested  comments  on 
its  luly  12, 1989,  proposal.  A  summary  of 
the  major  comments  and  the  Agency's 
response  to  the  issues  they  raise  are 
presented  in  the  following  section.  The 
Agency's  detailed  response  to  the 
comments  received  is  presented  in  the 
document  "Response  to  Comments 
Received  on  the  proposed  PWSS 
Administrative  Enforcement  Regulations 
of  July  12, 1989,"  which  is  available  in 
the  public  docket  for  this  rulemaking. 

EPA  received  eleven  sets  of  written 
comments  on  the  proposed  rule.  Four 
written  comments  were  received  from 
States  and  local  governments,  two 
written  comments  were  received  from 
private  industry,  two  from  water 
departments,  two  from  public  or 
professional  organizations,  and  one 
comment  was  received  from  a  federal 
agency.  The  Agency  held  a  public 
hearing  on  the  proposed  rule  on  August 
15, 1989,  in  Washington.  DC.  One 
individual,  representing  a  professional 
organization,  made  an  oral  statement. 

UL  Response  to  Commenis 

Several  commenters  questioned  the 
procedures  EPA  proposed  to  follow  in 
issuing  section  1414(g)  compliance 
orders.  Their  comments  are  premised  on 
the  erroneous  assumption  that  these 
compliance  orders  affect 
constitutionally  protected  liberty  or  " 
property  interests.  For  example,  three 
commenters  objected  to  proposed  40 
CFR  142JU)6(c)(2)  which  would  allow 
members  of  the  public  to  present 
information  relevant  to  whether  the 
recipient  of  the  proposed  order  had 
violated  any  regulation,  schedule  or 
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requirement  of  part  B  or  section  1445  of 
the  SDWA  whether  or  not  the  violation 
was  referenced  in  the  Agency's 
proposed  compliance  order.  In  the  view 
of  one  commenter,  such  a  provision 
would  infringe  on  the  public  water 
supplier's  "constitutional  right  to  notice 
of  the  charges  against  it"  While 
agreeing  that  section  1414(g)  hearings 
should  be  "informal  information- 
gathering,  nonadjudlcatory  hearings," 
another  commenter  commented  at 
length  on  the  procedural  issues  such  as 
the  use  of  evidentiary  presumptions  and 
the  allocation  of  the  burden  of  proof  in 
these  hearings.  Finally,  one  commenter 
analyzed  the  rule  in  terms  of  the 
procedural  safeguards  necessary  for 
"infonnal  adjudication." 

These  commenters  misunderstand  the 
nature  of  the  rule.  Comphance  orders  do 
not  constitute  a  final  adjudication  of  a 
party's  liability  for  violating  the  SDWA 
but  merely  restate  the  party's 
preexisting  duty  to  comply  with  the 
statute.  Liability  for  violating  SDWA 
requirements  is  determined  in  federal 
district  court  civil  actions  under  section 
1414(b).  The  Preamble  to  the  proposed 
rule  clearly  stressed  the  informational 
nature  of  Uie  hearing  that  may  result  in 
issuance  of  a  section  1414(g)  order. 

The  procedures  proposed  for  section 
1414(g)(2)  compliance  orders  provide  an 
opportunity  for  informal,  information- 
gathering,  nonadjudlcatory  hearings  prior  to 
issuance  of  the  orders  *  *  *  (The  orders)  will 
require  compliance  with  existing  duties  under 
the  SDWA,  but  will  not  alter  those  existing 
duties  or  obligations  or  create  new 
obligations.  The  hearing  and  resulting 
compliance  order  will  not  be  determinative  of 
the  underlying  statutory  rights  and 
responsibilities,  and  therefore  are  not  subject 
to  preenforcement  judicial  review.  [Emphasis 
added.)  > 

What  process  is  constitutionally  due 
the  party  responding  to  an 
administrative  action  depends  on  the 
nature  of  the  action.  Procedural  due 
process  imposes  constraints  on 
governmental  decisions  that  deprive 
individuals  of  liberty  or  property 
Interests.  Mathews  v.  Eldridge.  434  U.S. 
319,  332  (1976).  Here,  the  procedures 
EPA  has  adopted  for  section  1414(g) 
hearings  are  appropriate  and  fully 
comport  with  Constitutional 
requirements.  Because  a  section  1414(g) 
hearing  will  result,  at  most  only  in  an 
order  to  comply  with  SDWA 
requirements — a  preexisting  duty — there 


is  no  liberty  or  property  interest  at  stake 
in  these  hearings. 

Under  Mathews,  "(a)  claim  to  a 
predeprivation  hearing  as  a  matter  of 
constituional  right  rests  on  the 
proposition  that  full  relief  cannot  be 
obtained  at  a  postdeprivation  hearing." 
424  U.S.  at  331.  Here,  issuance  of  a  final 
section  1414(g)  compliance  order  will 
not  deprive  a  party  of  any  liberty  or 
property  interest  Moreover,  even  if  such 
a  deprivation  did  occtir,  the  party's  right 
to  review  of  the  findings  of  a  section 
1414(g)  compliance  order  in  any 
subsequent  enforcement  proceeding, 
enables  EPA,  as  a  matter  of 
constitutional  law,  to  issue  such  orders 
after  less  than  an  evidentiary,  trial-type 
hearing.  Consequently,  the  analysis 
provided  by  one  commenter  regarding 
necessary  procedural  standards  for 
"informal  adjudications"  is  not  germane 
to  the  nonadjudlcatory  rule  EPA 
promulgates  today. 

The  compliance  order's  requirement 
to  comply  *vith  the  law  is  a  binding, 
enforceable  obligation.  A  violator  of  a 
section  1414(g)  compliance  order  is 
subject  to  penalties  for  violation  of  the 
order  itself  in  an  action  under  section 
1414(g)(3).  In  such  an  action,  the 
relevant  inquiry  is  whether  the  order 
was  lawfully  issued  on  the  basis  of  the 
information  held  by  EPA  at  the  time, 
and  whether  the  party  complied  with  the 
order.  The  Agency  does  not  have  to 
demonstrate  that  the  basis  for  the  order 
was  correct  in  light  of  any  later- 
developed  information.  However,  in  a 
federal  district  court  action  under 
section  1414(b)  for  violation  of  the 
underiying  statutory  requirements, 
liability  for  violation  of  the  underiying 
requirements  of  the  Act  can  be 
established  only  after  a  full  evidentiary 
hearing.  Moreover,  the  findings  of  the 
compliance  order,  arrived  at  without  an 
evidentiary,  trial-type  hearing  are  not 
res  judicata  or  otherwise  binding  in  such 
a  proceeding.* 


■  One  commenter  noted  that  section  1448  of  the 
SDWA  42  U.&C.  900h7,  providae  for  review  of 
orden  of  the  Adminiitralor  under  the  Safe  DrinUng 
Water  Ad  The  diecuMioo  in  the  preamble  to  the 
propoeed  rule*  concerns  the  applicability  of 
preenforcement  review  a«  a  matter  of  conititutional 
law. 


*  In  this  regard,  an  analogy  may  be  helpful  The 
Adminiitrstor'a  iuuance  of  a  compliance  order 
■prings  out  of  the  executive  branch's  police  powers 
not  unlike.  In  a  criminal  context  the  authority  of  ■ 
police  officer  to  place  an  individual  under  arrest  If 
a  pobce  officer  arrested  an  Individual  for  suspicion 
of  bank  robbery,  and  that  person  later  left  poUce 
custody  and  was  charged  with  breaking  arrest  he 
tvould  not  be  able  to  defend  himself  by  claiming  he 
had  not  robbed  the  bank.  That  would  be  irrelevant 
to  the  charge  of  disregarding  of  an  executive 
exercise  of  police  powers.  The  only  defenses 
available  would  be  that  the  police  officer  did  not 
have  proper  cause  for  the  arrest  that  die  officer  had 
acted  beyond  his  authority,  or  that  the  defendant 
had  obeyed  the  order  of  arrest  In  the  case  of  a 
section  1414(g)  order,  a  party  could  not  escape 
liability  by  asserting  the  defense  dial  he  bad 
compiled  with  the  underlying  statutory  requirement 
He  could,  for  example,  assert  that  the  order  was 
Improper  because  the  InformatlOD  developed  before 


EPA  also  received  comments  that 
allowing  third  parties  to  attend  public 
hearings  under  section  1414(g)  and 
introduce  additional  allegatioiu 
concerning  violations  by  the  party  of  the 
SDWA  could  result  in  a  "gripe  session," 
"unmanageable"  hearings  raising  the 
specter  of  'witch  himts,"  or 
"unnecessarily  expos(e)  the  alleged 
violator  to  harrassment  and  adverse 
publicity."  EPA  believes  that  It  will  be 
able  to  manage  any  hearing  under 
section  1414(g)  so  that  the  purpose  of  the 
hearing,  to  determine  the  conduct  of  the 
party  in  relation  to  its  legal  obligations 
under  part  B  and  section  1445  of  the 
SDWA,  will  be  served.  In  that  regard, 
the  Agency  notes  that  the  Hearing 
Officer  has  unlimited  discretion  in 
determining  the  "forms  and  procedures 
of  the  public  hearing."  40  CFR 
142.206(b).  One  of  the  primary 
responsibilities  of  a  Hearing  Officer  is  to 
maintain  order  at  the  hearing. 

It  is  Important  to  note  that  these 
hearings  are  enforcement  proceedings, 
brought  on  behalf  of  the  public  welfare 
and  to  uphold  the  law.  The  Agency  does 
not  agree  with  commenters  who 
complain  that  they  must  be  insulated 
from  adverse  publicity  or  public 
discontent  which  may  arise  as  a  result 
of  the  information-gathering  that  may 
take  place  at  any  such  hearing.  The 
SDWA  itself  promotes  an  informed 
public  as  a  mainstay  of  ensuring  the 
provision  of  safe  drinking  water, 
(SDWA  section  1414(c)  and  EPAs  public 
notification  regulations  40  CFR  141.32). 
Finally,  since  EPA  considers  section 
1414(g)  hearings  to  improve  its 
decisionmaking  in  compliance  orders  by 
increasing  its  information  on  the 
conduct  of  a  party,  it  does  not  agree 
with  those  commenters  who  counsel  the 
Administrator  to  shut  off  the  flow  of  that 
information  by  eliminating  or  cutting 
back  proposed  40  CFR  142.206(c)(2). 

The  Agency  received  two  commenis 
regarding  proposed  40  CFR  142.205(b), 
which  provided  that  for  PWS  primacy 
States,  "the  Administrator  shall  provide 
the  State  with  the  opportunity  to  confer 
regarding  any  proposed  administrative 
compliance  order"  and  also  established 
the  appropriate  means  for  doing  so.  EPA 
does  not  agree  with  one  commenter,  a 
Ptate  agency,  which  suggested  that  EPA 
"must  confer  with  the  pnmacj'  state" 
both  before  issuing  any  notice  or 
opportunity  for  public  hearing  and 
before  Issuing  any  administrative  order. 
The  language  of  the  proposal  tracks 


its  issuance  in  final  form  established  compliance. 
As  noted,  a  federal  or  administrative  law  judge  u 
not  twuad  by  the  findings  ic  the  oompUance  order 
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section  1414(g}(2)  of  the  SDWA.  which 
states  in  relevant  part  that: 

[■)n  order  inuad  ondar  this  (ubaection 
■hall  not  take  effect  mtU  after  notice  and 
opportunity  for  pabUc  hearing  and.  In  the 
case  of  a  State  having  priaiary  enfbrcament 
reaponalbfllty  for  pabbc  water  lyatems  in 
that  Stata,  vntil  after  the  Administralor  has 
provided  the  Stale  with  an  opfMrtunity  to 
confer  with  the  Administrator  regarding  the 
propoaed  order. 

If  the  Agency  agreed  with  this 
commenter,  by  requiring  a  conference 
(rather  than  the  opportunity  for  a 
conference)  it  would  cede  to  each 
primacy  State  a  de  facto  veto  authority 
over  section  i414(g]  enforcement 
actions;  simply  by  avoiding  such  a 
conference  the  State  would  divest  the 
Amdinistrator  from  taking  an 
enforcement  action.  Secondly,  this 
commenter  is  requesting  two 
conferences,  when  Congress  has 
indicated  that  only  one  is  required  by 
law.  As  noted  in  the  preamble  to  the 
proposed  regulation,  the  rule  "is 
btended  to  Implement  the  legislative 
intent  favoring  efficient  and  aggressive 
enforcement  through  use  of  section 
1414(g)  ordert,"  and  building  in  extra 
procedures,  as  suggested  here,  would 
undercut  the  legislative  purposes  behind 
section  1414(a). 

The  second  commenter  on  this 
provision  questioned  whether  a  party 
would  have  access  to  information  from 
any  EPA  and  State  primacy  agency 
conference.  EPA  interprets  the  statutory 
consultation  requirement  to  govern  the 
federal  relationship  between  two 
sovCTeigos,  that  la  the  primacy  State  and 
the  United  State*.  It  does  not  vest  any 
party  (a  recipient  of  a  proposed  order) 
defenses  or  rights  in  a  section  1414(g) 
enforcement  action.  In  other  words,  EPA 
is  not  required  to  share  biformation  from 
a  State-ES>A  conference  with  the 
recipient  of  a  proposed  order. 

EPA  also  received  two  comments 
regarding  its  manner  of  notifytog  parties 
of  a  section  1414(g)  hearing:  one 
commenter  wanted  municipal  utilities  to 
be  notified  in  the  same  manner  as 
corporations  and  the  other  coounenter 
requested  that  the  phrase  "an 
appropriate  corporate  officer"  in 
proposed  40  CFR  142.204(a]  be 
interpreted  to  mean  "a  location  manager 
(in  the  case  of  factories]  (and)  a  school 
principal  (in  the  case  of  school 
systems)."  After  examining  the 
adequacy  of  proposed  40  CFR  142.204(a), 
and  In  response  to  conunents,  the 
Agency  has  decided  to  make  this 
provision  more  expbdt  and  inclusive. 
The  provisions  of  the  newly  written 
subsection  are  to  be  liberally 
interpreted.  The  intent  of  the  Agency  is 
to  promote  appropriate  notification,  not 


to  create  highly  Intricate  distinctions 
that  determine  who  is  an  "appropriate" 
notice  recipient  As  promulgated 
{  142.204(a)  will  read: 

(a]  The  party.  The  Administrator  ahall 
provide  a  copy  of  a  proposed  compliance 
order  to  the  party  pereonolly  or  by  Moding  it 
to  the  party  by  certified  mail,  return  receipt 
requested.  The  Administrator  shall  provide  a 
copy  of  a  propoaed  administrative 
compliance  order  to  an  appropriate  person, 
such  as  the  affected  location  or  facility 
manager,  or  any  other  appropriate  employee 
or  agent  of  the  party  who  in  the  ordinary 
course  of  buslneea  ia  authorized  to  sign  for 
certified  mail  on  behalf  of  the  party.  If  the 
party  is  a  federal  agency,  State,  or  State 
agency,  or  a  local  unit  of  government  the 
Administrator  shall  provide  a  copy  of  a 
proposed  administrative  order  to  its  chief 
executive  officer,  or  its  authorized  agent  for 
recetpl  of  certified  mail.  Notification  of  the 
party  la  complete  opon  acceptance  of 
personal  service  or  when  the  retorn  receipt  is 
S'gned  If  pereooal  service  is  Ineffective  and  If 
certified  mail  is  recused  or  unclaimed,  the 
Administrator  shall  notify  the  party  by 
another  appropriate  means.  In  Mch  case, 
notification  is  complete  upon  the  execution  of 
substituted  service. 

In  addition,  as  a  result  of  EPA's 
examination  of  proposed  142.205,  and  in 
reoponse  to  a  comment  on  this  subject 
requesting  clarification  of  the  fourteen 
day  deadline  of  S  142.205(a),  the 
following,  more  explicit  language 
(indicated  by  capitals  type)  will  be 
promulgated  for  40  CFR  142.205: 

(a)  The  Administrator  *  *  *  (state)  In  a 
letter  *  *  *  that  a  public  hearing  shall  be 
convened  if  the  party  or  the  State  sends 
written  notice  of  such  request  of  the 
Administrator  tvithin  fourteen  days  of  the 
date  OP  RECEIPT  OP  THE  PROPOSED 
ADMINISTRA ITVE  COMPLIANCE  ORDER 
NOT.CED  UNDER  |  142J04,  or  if  the 
Administrator  determines  within  fourteen 
days  of  RECEIPT  of  the  date  of  notice  the 
pubbc  has  expressed  a  significant  interest  in 
the  convening  of  a  public  hearing  *  *  * 

(b)  In  the  case  of  a  State  primary 
enforcement  responsibility  *  *  *  the 
Administrator  shall  provide  the  State  with  an 
c;3portuElty  to  confer  '  *  *  if  the  State 
requests  such  a  conference  within  ten  days  of 
the  date  of  RECEIPT  OF  the  proposed 
compliance  urder  NOTICED  UNDER 
1142.204. 

(c)  For  purposes  of  thia  sectioa  RECEIPT 
OCCURS  AT  THE  TIME  OF  PERSONAL 
SERVICE,  OR  THREE  DAYS  AFTER  THE 
DATE  OF  MAILING  OR  OTHER  MEANS  OP 
SUBSTITUTED  SERVICE.  EXCEPT  THAT  IF 
NOTICE  IS  PROVIDED  BY  CERTIFIED 
MAIL.  RETURN  RECEIPT  REQUESTED, 
RECEIPT  OCCURS  WHEN  THE  RETURN 
RECEOnr  IS  SIGNED.  FOR  PURPOSES  OF 
COMPUTATION  OP  TIME.  THE  DAY  OF 
MAILING.  SATURDAYS,  SUNDAYS  AND 
FEDERAL  HOLIDAYS  ARE  EXCLinDED. 

These  changes  clarify  that  any  mailing 
period  is  added  to  the  fourieen  and  ten 


day  response  deadlines  imposed  by  40 
CFR  142.205  (a)  and  (b). 

The  Agency  received  several  other 
comments  on  the  proposed  AO  issuance 
process.  One  commenter  believed  that 
in  S  142.206  the  Agency  should  state  that 
any  hearing  held  pursuant  to  this  rule 
shall  be  in  an  area  where  the 
Administrator  can  reasonably  be 
assured  of  an  effective  public  hearing. 
As  stated  previously,  the  Agency 
encourages  public  participation  in 
hearings;  however,  EPA  does  not  believe 
such  a  provision  is  necessary  in  the 
regulations.  Our  Regions  have  been 
informed  in  guidance  as  to  the 
appropriate  location  for  public  hearings. 
We  believe  this  ia  sufficient 

Another  commenter  believed  that  the 
Agency  should  establish  a  deadline  for 
making  decisions  on  whether  to  "issue, 
amend,  or  withdraw  a  proposed  order" 
(40  CFR  142.207(c))  and  suggested  a  time 
limit  of  60  days.  While  the  Agency 
agrees  that  there  is  a  need  to  insure 
prompt  closure  on  all  enforcement 
cases.  EPA  does  not  believe  it  is 
appropriate  to  establish  such  a  deadline 
by  regulation  as  it  could  lead  to  some 
incorrect  or  ill  advised  dedsions  being 
made  due  to  the  regulatory  deadline. 
The  Agency  does  recognize  the  concern, 
however,  and  will  continue  to  work  to 
resolve  all  enforcement  cases  as 
expeditiously  as  practicable. 

Another  commenter  suggested  that 
EPA  had  not  sufficiently  streamlined  the 
AO  issuance  process  and  suggested  four 
(4)  specific  ways  to  improve  the  process. 
First  the  commenter  suggested  that  EPA 
estahiliah  a  higher  cmd  more  specific 
threshold  which  must  be  crossed  before 
a  hearing  would  be  granted  to  a 
recipient  of  a  proposed  order.  EPA  does 
not  believe  that  it  is  appropriate  for  two 
reasons.  First,  section  1414(g)(2)  states 
that  "an  order  issued  under  this 
subsection  shall  not  take  effect  until 
after  "notice  and  opportunity  for  public 
hearing."  Significantly  restricting  the 
opportimity  for  hearing  does  not 
comport  with  the  language  of  the 
statute.  Secondly,  as  noted  earlier,  these 
hearings  are  informal  and  information 
gathering.  The  Agency  believes  it  is 
important  to  allow  all  who  wish  to 
present  information  to  the  Agency  to  be 
allowed  to  do  so.  This  will  aUow  our 
orders  to  be  based  on  the  best 
information  available. 

Secondly,  the  commenter  suggested 
that  EPA  establish  a  presiunption  that 
the  government  records  which  form  the 
basis  for  the  AO  are  there  and  that  the 
defendant  has  the  burden  of  proof  to 
show  that  the  records  are  not  correct 
This  comment  indicates  a 
mistmderstanding  of  the  nature  of  the 


hearing  and  of  the  compliance  order.  As 
discussed  previously,  compliance  orders 
do  not  constitute  aa  adjudica^oi^  ^  * 
party's  lUbOlty  for  violating  the  SDWA. 
Moreover,  the  hearings  are  informal, 
non-adjudicatory.  As  such,  legal 
presumptions  and  burdens  of  proof  are 
not  relevant  concerns. 

Tlurdly,  the  commenter  suggested  that 
EPA  establish  compliance  deadlines  for 
all  types  of  vioiations.  These  would  be 
used  in  all  AOe.  EPA's  position  is  that 
an  order  should  require  compliance  as 
expeditiously  as  practicable  in  all 
situations;  however,  we  cannot  by 
regulation,  establi^  compliance 
deadlines  for  all  types  of  violations. 
Schedules  must  be  determined  on  a  case 
by  case  basis. 

Finally,  the  comui^iter  suggested  that 
EPA  recognize  by  rule  that  it  cannot  use 
extended  compliance  schedules  in  AOs 
to  avoid  the  stringent  requirements  in 
the  SDWA  for  issuing  variances  and 
exemptioi|s.9A  does  not  intend  to  use 
.^^  AOs  for  this  purpose;  however,  this  is  a 

matter  which  is  more  appropriately 
dealt  with  In  guidance  than  by 
regulation. 

Another  oonmenter  expressed  some 
concern  over  the  application  of  this  rule 
to  non  transient  non-community  water 
systems.  In  its  enforcement  actions,  EPA 
considers  the  unique  Bituati<Hi8  in  each 
case.  EPA  will  do  the  same  with  the 
non-transient  non-community  water 
systems  and  does  not  believe  it  is 
necessary  to  define  by  rule  who  the 
"affected  public"  is  in  the  case  of  non- 
transient  non-community  water 
systems.  There  has  been  no  confusion  to 
date. 

The  Agency  received  no  comments  on 
its  proposed  changes  to  40  CFR  part  22. 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits. 
These  changes,  which  amend  part  22  to 
include  the  dvil  penalties  assessed 
under  section  1414(g)(3)  of  the  SDWA. 
are  promulgated  in  today's  notice  as 
proposed. 

IV.  Other  Regulatory  Requirements 

A.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.Sil  601 «/  Kq.,  an  agency  is  required 
to  prepare  an  initial  regidatory 
flexibility  analysis  whenever  it  is 
required  to  publish  a  general  notice  of 
any  new  ruLa,  unless  the  head  of  the 
agency  certifies  that  the  new  rule  will 
not  have  a  significant  impact  on  a 
substantial  munber  of  small  entities. 
These  new  regulations  reqidre  no 
additional  reporting  or  otber  burdens  by 
the  regulated  comimmlty.  Therefore,  the 


Administrator  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

B.  Executive  Order  12291 

Under  Executive  Order  1229t  EPA 
must  iudge  whether  the  new  regulations 
are  major  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  As  described  above,  these 
new  rules  do  not  impose  additional 
burdens  beyond  those  already 
prescribed  by  the  SDWA  amendments 
of  1986.  They  do  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more,  nor  do  they  satisfy  any  of  the 
other  criteria  listed  in  section  1(b)  of  the 
Executive  Order.  Therefore,  these  new 
regulations  do  not  constitute  major 
rulemaking.  This  regulation  has  been 
submitted  to  OMB  for  review  as 
required  by  Executive  Order  12291. 

C.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  contained  in  this  rule,  as 
defined  by  the  Paperwork  Reduction 
Act  44  US.C  3501  et  seq. 

List  of  Subjects 

40  CFR  part  22 

Administrative  practices  and 
procedures.  Appeals  and  administrative 
review.  «, 

40  CFR  part  141 

Administrative  practice  and 
procedures,  Monitoring,  reporting  and 
recordkeeping  requirements.  Water 
supply. 

Dated:  January  23, 199L 
William  K.  Easily, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  L  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  142-NATIOHAI.  PRIMARY 
DRINKtNQ  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  ciution  for  part  142 
continues  to  read  as  follows: 

Aathotity:  42  VS.C  300g,  300g-l.  300g-2. 
300g-i.  300g-4.  300g-5.  30Qg-«,  300H4.  and 

300j-e. 

2.  A  new  subpart  J  is  added  to  part  142 
to  read  as  follows; 

Subpart  J— Proeedures  for  PW8 
AdmMslrattve  CompSanos  (Mars 

Bee. 

142.201  Purpose. 

142.202  Definltiona. 

142.203  Propoaed  admialatrative  canf^aacB 
orders. 


142  J04   Notice  of  proposed  admhaistTative 

con^iUanee  ofdars. 
142.209    Opportanity  for  public  kewiagK 

opportunity  for  State  conferaacaa. 
142.206    Condoct  of  pobUc  taaariniB. 
142J07    isauancB.  amendBent  or  ivMhdrawal 

of  admlniatrativa  ooopliaitoa  ordec . 
142.20B    Administrative  asaaaament  of  civil 

penalty  for  violation  of  administratave 

compliance  order. 

Subpart  J-  Procedures  for  PWS 
AdmlnMrattvo  Compliance  Orders 


S142J01 

This  part  prescribes  procedures  for 
notice  antfdpporttmity  for  public 
hearings,  conferences  with  prima-T 
States  and  issuance  of  administrstive 
compliance  orders  under  section  1414(g) 
of  the  Safe  Drinking  Water  Act  42 
U.S.C.  300g-3(g). 

(142.202    DeflnMtens. 

(a)  The  term  Hearing  Officer  means 
an  Environmental  Protection  Agency 
employee  who  has  been  delegated  by 
the  Administrator  the  authoiity  to 
preside  over  a  pubhc  hearing  held 
pursuant  to  section  1414(g)(2)  of  the  Safe 
Drinking  Water  Act  42  U5.C.  300g- 
3(g)(2). 

(b)  The  term  party  means  any 
"person"  or  "supplier  of  water"  as 
defined  in  section  1401  of  the  SDWA,  42 
U.S.C.  300t  alleged  to  have  violated  any 
regulation  implementation  section  1412 
of  the  SDWA.  42  U.S.C.  SOOg-l.  any 
schedule  or  other  requirement  imposed 
pursuant  to  section  1415  or  section  1416 
of  the  SDWA,  42  U.S.C  300g-4  and 
30Gg-5.  or  section  1445  of  the  SDWA,  42 
U.S.C.  300H.  or  any  regulation 
implementing  section  1445 

T142.203    Propoesd  adininistrttv 
conipKance  orders. 

If  the  Administrator  finds  that  a  party 
has  violated  a  regulaboa  schedule,  or 
other  requirement  of  the  SDWA 
referenced  in  {  142.202(b).  the 
Administi-ator  may  prepare  a  proposed 
administrative  compliance  order  that 
would  require  the  party  to  comply  with 
the  regulation,  schedule,  or  other 
requirement  that  is  alleged  to  have  been 
violated.  Any  such  proposed 
administrative  order  shall  state  with 
reasonable  specificity  tije  nature  of  the 
violation,  and  may,  if  appropnate. 
specify  a  reasonable  time  for 
compliance. 

9142.204    Notice  o4  proposed 
etlmliistrstive  compHsnce  orders. 

The  Administrator  shall 
simultaneously  provide  a  copy  of  any 
proposed  administrative  compliance 
order  to: 


X 
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(■)  Tite  party.  The  Administrator  shall 
provide  a  copy  of  a  proposed 
compliance  order  to  the  party  personally 
or  by  sending  it  to  the  party  by  certified 
mail  retxim  receipt  requested.  The 
Administrator  shall  provide  a  copy  of  a 
proposed  administrative  compliance 
order  to  an  appropriate  person,  such  as 
the  affected  location  or  facility  manager, 
or  any  other  appropriate  employee  or 
agent  of  the  party  who  in  the  ordinary 
course  of  business  is  authorixed  to  sign 
for  certified  mail  on  behalf  of  the  party. 
If  the  party  is  a  federal  agency,  State  or 
State  agency,  or  a  local  unit  of 
government,  the  Administrator  shall 
provide  a  copy  of  a  proposed 
admlnlslrative  order  to  its  chief 
executive  officer,  or  its  authorized  agent 
for  receipt  of  certified  mail.  Notification 
of  the  party  is  complete  upon 
acceptance  of  personal  service  or  when 
the  return  receipt  is  signed.  If  personal 
service  is  ineffective  and  if  certified  mail 
is  refused  or  unclaimed,  the 
Administrator  shall  notify  the  party  by 
another  appropriate  means.  In  such 
case,  notification  is  complete  upon  the 
execution  of  substituted  service. 

(b)  ne  public  The  Administrator 
shall  make  publicly  available  each 
proposed  administrative  compliance 
order  at  the  time  of  its  proposal. 

(c)  The  State.  In  the  case  of  a  State 
with  primary  enforcement  responsibility 
far  public  water  systems  pursuant  to 
section  1413(a]  of  the  SDWA.  42  U.S.C. 
300g-2(a],  the  Administrator  shall 
provide  notice  under  this  subsection  by 
sending  a  copy  of  each  proposed 
administrative  compUance  order  by 
certified  mail,  return  receipt  requested 
to  the  appropriate  State  agency  of  the 
State  involved. 

1142.208    Opportunity  for  pubMc  heerlnoa; 
opportunity  foe  State  conferenoee. 

(a)  The  Administrator  shall  provide 
the  party,  the  public  and  the  State  an 
opportunity  for  a  public  hearing  on  any 
proposed  administrative  compliance 
order  by  stating  in  a  letter 
accompanying  each  proposed 
administrative  compliance  order  (or  its 
copy]  that  a  public  bearing  shall  be 
convened  if  the  party  or  the  State  sends 
written  notice  of  such  request  to  the 
Administrator  within  fourteen  days  of 
receipt  of  the  proposed  administrative 
compliance  order  noticed  under 
1 142.204.  or  if  the  Administrator 
determines  that  within  fourteen  days  of 
the  date  of  notice  the  public  has 
expressed  a  significant  interest  in  the 
convening  of  a  pubUc  hearing.  Hearings 
will  be  held  only  for  the  purposes 
specified  in  i  142.206(a).  All  requests  for 
hearings  shall  identify  which  of  the 
purposes  specified  in  1 142.206(a]  is  the 


basis  for  the  request  The  Administrator 
may  extend  the  time  allowed  for 
submitting  requests  for  good  cause. 

(b)  In  the  case  of  a  State  with  primary 
enforcement  responsibility  under 
section  1413(a]  of  the  SDWA.  the 
Administrator  shall  provide  the  State 
with  an  opportunity  to  confer  regarding 
any  proposed  administrative  compliance 
order  to  a  public  water  supplier  hv 
stating  in  a  letter  accompanying  each 
mailing  of  the  proposed  administrative 
compliance  order  sent  to  the  State  that 
such  a  conference  shall  be  held  between 
the  State  and  the  Administrator,  if  the 
State  requests  such  a  conference  within 
ten  days  of  the  dates  of  receipt  of 
proposed  administrative  compliance 
order  noticed  under  S  142.204. 

(c)  For  purposes  of  this  subsection, 
receipt  occurs  at  the  time  of  personal 
service  or  three  days  after  the  date  of 
mailing  or  other  means  of  substituted 
service,  except  that  if  receipt  is  provided 
by  certified  mail,  return  receipt 
requested,  notice  occurs  when  the  return 
receipt  is  signed.  For  the  purpose  of 
computation  of  time,  the  day  of  the 
mailing,  Saturdays.  Sundays,  and 
federal  holidays  are  excluded. 

{142J06    Conduct  Of  pubNc  hearing*. 

(a)  The  purpose  of  the  public  hearing 
shall  be  to  determine  whether  a 
proposed  administrative  order 

(1)  Has  correctly  stated  the  extent  and 
nature  of  a  party's  violation  of  any 
regulation,  schedule,  or  other 
requirement  of  the  SDWA  referenced  in 
{  142.202(b]  and 

(2)  Has  provided,  where  appropriate, 
a  reasonable  time  for  the  party  to 
comply  with  applicable  requirements  of 
the  SDWA  and  its  implementing 
regulations. 

(b)  Prior  to  convening  a  public  hearing 
under  this  subsection,  the  Administrator 
shall  appoint  a  Hearing  Officer.  The 
Hearing  OfTicer  shall  preside  over  any 
public  hearing  convened  under  this 
section.  The  Hearing  Officer  shall 
determine  the  form  and  procedures  of 
the  public  hearing,  and  shall  maintain 
complete  and  accurate  record  of  the 
proceedings  in  written  or  other 
permanent  form.  The  Hearii^g  Officer 
shall  provide  the  Administrator  with  the 
record  of  any  public  hearing  conducted 
under  this  subsection. 

(c)  The  party,  any  member  of  the 
public  or  the  State  may  present 
Information  to  the  Hearing  Officer  at  the 
public  hearing  (or  to  the  Administrator 
in  writing  before  the  date  set  for  the 
public  hearing)  relevant  to  whether 

(1)  The  party  has  violated  the 
applicable  regulation,  schedule,  or  other 
requirement  referenced  in  the  propose/ 
administrative  compliance  order 


(2)  The  party  has  violated  any  other 
applicable  regulation,  schedule,  or  other 
requirement  of  the  SDWA  referenced  in 
i  142.202(b):  and 

(3)  The  proiTOsed  order,  where 
appropriate,  provides  a  reasonable  time 
for  the  party  to  comply  with  applicable 
requirements  of  the  SDWA  and  its 
implementing  regulations. 


1142.207 

wMtMhawal  of  adniMelratlve 


(a)  Based  on  the  administrative 
record,  the  Administrator  shall  either 
issue  the  order  as  proposed,  amend  the 
proposed  order  or  withdraw  the 
proposed  order. 

(b)  Any  order  issued  shall  require  the 
party  to  comply  with  any  applicable 
regulation,  schedule,  or  other 
requirement  of  the  SDWA  referenced  in 
S  142.202(b)  and  may  establish  a  time  or 
date  for  compliance  which  the 
Administrator  determines  is  reasonable, 
based  on  the  administrative  record. 

(c)  The  Administrator  shall  determine 
within  a  reasonable  time  whether  to 
issue,  amend  or  withdraw  the  proposed 
order  and  shall  prompUy  notify  in 
writing  the  party,  all  members  of  the 
pubhc  participating  under  9  142.206(c) 
and  the  State,  in  the  case  of  a  State  with 
primary  enforcement  authority  over 
public  water  systems  pursuant  to 
section  1413(a)  of  the  SDWA,  or  in  the 
case  of  a  State  participating  under 

fi  142.206(c). 


{  142.201    AdmMetrathfe  aseessmem  Ok 

ctvM  penalty  for  vtoletlon  of  edmlnletratNe 


In  the  event  the  Administrator  decides 
to  seek  a  penalty  under  the  authority 
provided  in  section  1414(g)(3)(B)  of  the 
SDWA,  42  U.S.C.  300g-3(  .(3)(B).  for 
violation  of,  or  failure  or  refusal  to 
comply  with,  an  order,  the  procedures 
provided  in  40  CFR  part  22  shall  govern 
the  assessment  of  such  a  penalty. 

PART  22-CONSOUDATEO  RULES  OF 
PRACTICE  QOVERNINQ  THE 
ADMINISTRATIVE  ASSESSMENT  OF 
CIVIL  PENALTIES  AND  THE 
REVOCATION  OR  SUSPENSION  OF 
PERMITS 

3.  The  authority  citation  of  part  22  is 
revised  to  read  as  follows: 

Aulhmlty:  S«c  16  of  the  Toxic  Substances 
Control  Act  15  U.S.C  2815;  sees.  211  and  301 
of  the  Qean  Air  Act  42  U.S.C.  7546  and  7901; 
sees.  14  and  15  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act  7  U.S.C  1361 
and  13ftn;  sees.  105  and  106  of  the  Marine 
Protection,  Research  and  Sanctuaries  Act  33 
U.S.C  1415  and  1418;  sees.  2002  and  3006  of 
the  Solid  Waste  Disposal  Act  42  U.S.C  6912 
and  6028;  sec.  601  of  the  Oean  Water  Act  33 


L- 


w 


U.S.C1361;  and,  sec.  1414  of  the  Safe 
Drinking  Water  Act  42  U.S.C  300g-3. 

4.  Section  22.01  is  amended  by  adding 
paragraph  (a)(9)  to  read  as  follows: 

§22J>1    Scope  of  theae  niiee. 

(9)  The  assessment  of  any  civil 
penalty  conducted  under  section 
1414(g)(3)(B)  of  the  Safe  Drinking  Water 
Act  as  amended  (42  U.S.C.  300g- 
3(g)(3)(B)). 
•        *        •        •        • 

5.  Section  22.42  is  added  to  subpart  H 
to  read  as  follows: 

S  22.42    Supptwnantal  rule*  of  practice 
governing  the  edmimstrattve  assessment 
of  dvH  penaMe*  for  violations  of 
compMance  orders  Issued  under  Part  B  of 
the  Safe  DrMdng  Water  Act 

(a)  Scope  of  these  supplemental  rules. 
These  supplemental  rules  of  practice 
shall  govern,  in  conjunction  with  the 
preceding  Consolidated  Rules  of 


Practice  (40  CFR  part  22),  all 
proceedings  to  assess  a  civil  penalty 
under  section  1414(g)(3)fB).  Where 
inconsistencies  exist  between  these 
supplemental  rules  and  the 
Consolidated  rules,  these  supplemental 
rules  shall  apply. 

(b)  Definition  of  "person. "  In  addition 
to  the  terms  set  forth  in  40  CFR  22.03(a) 
that  define  "person,"  for  purposes  of  this 
section  and  proceedings  under  section 
1414(g)(3)(B)  of  the  Safe  Drinking  Water 
Act  the  term  person  shall  also  include 
any  officer,  employee,  or  agent  of  any 
corporation,  company  or  association. 

(c)  Issuance  of  complaint  If  the 
Administrator  determines  that  a  person 
has  violated  any  provision  of  a 
compliance  order  issued  under  section 
1414(g)(1)  of  the  Safe  Drinking  Water 
Act  42  U.S.C.  300g-3(g)(l).  he  may 
institute  a  proceeding  for  the  assessment 
of  a  civil  penalty  by  issuing  a  complaint 
under  the  Act  and  this  part. 


■    (4)  Content  of  the  complaint  A 
complaint  for  the  assessment  of  civil 
penalties  under  this  part  shall  include 
specific  reference  to: 

(1)  Each  provision  of  the  compliance 
order  issued  under  section  1414(g)(1)  of 
the  Act  42  U.S.C.  300g-3(g)(l).  which  is 
alleged  to  have  violated:  and 

(2)  Each  violation  of  a  Safe  Drinking 
Water  Act  regulatioa  schedule,  or  other 
requirement  which  served  as  the  basis 
for  the  compliance  order  which  is 
alleged  to  have  been  violated. 

(e)  Scope  of  hearing.  Action  of  the 
Administi-ator  with  respect  to  which 
judicial  review  could  have  been 
obtained  under  section  1448  of  the  Safp 
Drinking  Water  Act  42  U.S.C.  300J-7, 
shall  not  be  subject  to  review  in  an 
administrative  proceeding  for  the 
assessment  of  a  civil  penalty  under 
section  1414(g)(3)(B)  of  the  SDWA  and 
this  part. 
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3001-3194 28 

3 1 95-3394 — •.  29 

3395-3758 30 
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CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  montn,  the  Office  of  the  Federal  Register 
pubtehes  separately  a  List  ot  CFR  Sections  Affected  (LSAi,  wti.cn 
lists  parts  and  sections  attected  by  ctocuments  published  since 
the  revision  date  ot  each  title 


3CFR 

Prociamations: 

6241 1559,  2808 

6242 1719 

Executtv*  Orders: 

July  9,  1910 

(Revoked  in  part 

by  PL0  6829) 2442 

October  19,  1917 

(Revoked  in  part 

by  PL0  6831) 3039 

1 2543  (See  Notice 
of  January  2, 

1991) 477 

12544  (See  Notice 
of  January  2. 

1991) 477 

12687  (Amended 

by  12741) 475 

12722  (See  EO 

12743) 2661 

12740 355,  1561 

(See  f^esidential 
Determination 
No  91-11) 

12741 475 

12742 „ 1079 

12743 „ 2661 

1 2744 2663 

12745 2835 

12746 2837 

12747 3391 

A(»mlni«trativt  Orderr 
Memorandums 
November  16,  1990 
(See  PresKJential 
Determination 
No  91-10  of 
Decem- 

ber27.  1990) 163 

Decemlser  19,  1990 357 

Hoxices 

January  4,  1990  (See 
Notice  ot  Jan- 
uary 2,  1991) 477 

January  10,  1991 1481 

Presidential  Determinations; 
No   90-4  of 

November  8,  1989 
(See  Presi- 
dential Determi- 
nation No  91-13  of 

January  7,  1991) 3001 

No.  91-10  of  Decem- 
ber 27,  1990 163 

No  SI -11  of 
Decenrv 

ber  29,  1990 ..,1561 

No  91-12  of  Jan- 
uary 2,  1991 ..477 

No.  91-13  of  Jan- 
uary 7.  1991 3001 


No  91-14  o(  Jan- 
uary 7,  1991 

5CFR 

213 

317— 

359 

531 

842 

1601   ~. 

1603 

1606 

1650 

2636 


3003 


PropOMd  Ru»*«: 

831      


7CFR 

47 

58 

319 

354.    ,. 

401 

457 

719 

760.  ... 
793  .. 
907     .. 

908 

910 

959  .. 
979  .  . 
987..  .. 
1124  .. 
1230.. 

1403  .. 

1404  .. 
1405... 
1413  .. 


...  165 
„..  165 
™165 
..„  771 
...„  165 
...„592 

800 

_...602 
.-..614 
...1721 

2868 


...173 


175 

„_ 773 

1730 

_„ 1061 

, 3005 

1345 

479 

.„ 1358 

479 

.1.774.775 
1 


2,625 
.  2125 
...  2839 
™.777 
...2840 
4 


359 

360 

479 

479 

1 421 -  479  2665 


1427 

1470 

1477 :... 

1497 

1498 

1700 

1717 

1 728 

1755 

1822 

1924 

1927 

1930 

1944  

1945 

1951  ~. 

1955 

1962... 

1965 ~ 

Proposed  RuieK 

31  

32 


...479 
„..360 
„.364 
....479 
,.._479 
,„2670 
„S58 
,.1563 
..1463 
„2196 
.„2198 
„„»43 


._.2198 

Z™~219B 

1563 

.2198,  3395 

2198 

3395 

.2198,  3395 

2870 

„_ 2870 


0 
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46 

53 

275 

301  . 

319 

918. 

929 

932.. 

982 


.654 
..801 


„.ur.™.- 1578 

.._ 1121 

1122 

1124 

1938 

31 

3424 

.804 

.- 3424 

. 732 

._ 732 

732 

732 

732 

_.. „732 

732 

732 

732 

732 

732 

„ 732 


993 

999 - 

1001 

1002 - 

10O4 

1005 

1006 

1007 

1011 

1012. 

1013 _ 

1030. - 

1032. 

1083 „ 

tOSa 732.  1125 

1040 _ 732 

t044 _ 732 

1046. „ -._ 732.  1950 

1049. - 732 

1050 732 

1064 732 

1065. —  732 

1068.„ 732 

1075 732 

1076...- 732 

t079 732 

1093 732 

1094 - - - 732 

1096 ^ 732 

1097 - 732 

1096 732 

1099. 732 

1106.„ - 732 

1106 732 

1120. _ 732 

1124 „ „ _ 732 

1126 732 

1131 „ 732 

1132 732 

1134....„ 732 

1135 - - 732 

1 137 „ 732 

1138 „ 732 

1139 _ 732 

1209 3425 

1211 „ 3425 

1212 _ 3425 

1425 21 47 

1700 32 

1 942 3225 

1980 _ 202 

3 618 

103 618 

214 480,2841 

240 618 

264 482.  1566 

274a 618 

299 618 

Propo—d  Riil««: 

103- 3226 

21 4_.. _ _ 502 


1062.  1083,2126 

.3730 


318.. 


.503 


10CFR 

20 

50 

1048 

PropoMd  RuIm: 


...944 
...944 
.1906 


9CFR 

71 

77 


.3730 
.2808 


50  — .  1749 

73 „ 

_ 3228 

11  CFR 

PropoMd  RuIm: 

100  

„....106,  3623 

106 

106,  3523 

110 

106.  3623 

9001 

106,  3523 

9002 

106,  3523 

9003 

106,  3523 

9004 

106,  3523 

9005 „ 

106,  3623 

9006 

106,  3523 

9007 

106.  3623 

9012 

106,  3523 

9031 

106.  3523 

9032 

106.  3623 

9033 „„ 

106  3523 

9034 

106,  3523 

9035 

106,  3523 

9036 

106,3523 

9037 

106,  3523 

9038 

106,  3523 

9039 

106,  3523 

12  CFR 

34  

_ 1229 

201   

_....  1566 

208 _ 

627 

225- 

._ _...  1229 

226 

3005 

250  _ 

627 

323 , 

564 

600       

1229 

778.  1229 

2671 

601    , 

2671 

602 

603 

604 ™ 

606 

611 

612 - — 

614 „ 

81S 

617 „ 

618  

2671 

. 2671 

2671 

2671 

...„2671,  3397 

2671 

2671 

2671 

2671 

2671 

619 

2671 

621    

2671 

722 

1410 _  

16C0  

1229 

- 3196 

1229 

Proposed  Rulec 

210    

3047 

226  

103 

563  _ 

1126 

567 

806.  966 

571   

1125 

575.  .._  

1126 

611 

614  .  

2715 

.  „   .2462 

619 

620 

..„ -..2452 

2715 

621 

70t  

2715 

2723 

936   

387 

13  CFR 

115      

627 

J02 

304 

2425 

2425 

305 

308 

309 „ 

2425 

2425 

2426,  2427 

1C7 

121 

1334 

3229 

14  CFR 

1     

344 

21   

3006 

23    , 

344 

25 

3006 

39 6,  627-634,  778-781, 

944,945,  1567-1569,  1911, 

\        2128,2129,2447,3008- 

3025,  3204 

71 635,  947,  948,  1569- 

1572.2841,3324 

91 466,  1229 

93 1059 

95 2429 

97 949,  950,  3027 

121 156 

1 29 1 56 

135 156 

1 70 336,  1 059 

241 _....  2842 

272 1732 

Pfopo»«<l  Rule* 

Ch.  1 806,966 

21 1 750 

25 1750 

39 33,  655-662.  806-811. 

967-972,1585,2148.3051- 

3059 

71 35,663-665.973, 

974.1074,1958.3231,3232 


75 -233,  975,  1226,  2682 

91 _ 812 

161 667 


15  CFR 

19 

771 

772 


,..„ 160 

1485 

3028 

774 _.  1485.  1466,  3028 

776 _ _.  1465,  2676 

779 _ 1487 

786 1485 

799 - -...  1486,  2676 

1201 . 176 

Proposed  Rutes: 

303 812 

16  CFR 

1061 _ ~ 3414 

1500 7.  558 

1604 3414 

1704 „ 3414 

Propoted  Rules: 

1700 3426 

1701 „ 3426 

1 702 3426 

1704 3426 

17  CFR 

30 3207 

211.... - 951 

Proposed  Rules: 

240 814-820 

18  CFR 

35 1912 

37 _10.2130 

271 3208 

381 - 3029 

382 ~ 1912 


20  CFR 

10 

1369 

200 

209 

234   

„ 1572 

..- 1572 

1572 

416    

3209 

Proposed  Rules: 

323      

1587 

21  CFR 

5      

3033 

14 _.. 

176- - 

178 

442 

559 

..17.367,2585 

1084.  1085 

483,  2586 

601 

,  ..  2677 

Pfopoeed  Rules; 

101 

1151 

104 

105 

...._ 1151 

1151 

135 

2149 

173 

1753 

175 

1753 

176 

1753 

177 

1753 

178 

1753 

179 

1753 

180 

1753 

181 

1753 

314 

3180 

316 

3338 

808 

874  

3061 

2728 

1020 

1589 
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22  CFR 

Proposed  Rules: 
42 

3427,  3428 

43 

3429 

45 

3431 

215 

2475 

514 

M04 

24  CFR 

8.„.. 

3233 

389 

918 

35 

918 

200 

918 

203 

3212 

215 

„ 918 

571 - „., 

750 

813      ~.™ 

_ 918 

„ „918 

918 

880      

._ 918 

881 

882 

883     

918 

918 

918 

884 -.... 

886 

887    

918 

918 

918 

904 

918 

905i?  

„ 918 

i??: 

918 

913   

918 

966   

918 

968      

918 

969 

970     

918 

918 

990     

918 

Proposed  Rules: 

200    

3302 

201  

3302 

202 

3302 

26  CFR 

1 484,  559,  1361,  2808, 

2845.3034,3418 

40 179 

43 179 

44 179 

45 179 

46 179 

48 179 

49 179 

52 18.179 

138 179 

142 179 

145 ~ 179 

148 179 

147 179 

148 179 

154 179 

301 2433 

602 484,  559,  1361,  2808 

Proposed  Rules: 

1     508,  732,3061 

31 - 395,398 

40 233 

43 233 

46 - 233 

48 36,233,  1754 

49 233 

52 50.233 

154 233 

701 733 

702. -....733 


27rFR 

9 

53 


28  CFR 

0 

76 

Proposed  Rules: 
544 


..2436 
.1066 

.1898 


29  CFR 

1926 

2610 

2622 

2644 „ 

2676 

Proposed  Rules: 
1910 


.2585 

.1488 
.1488 
.1489 
.1490 


.976 


30  CFR 

49 

56 

57 

75 

77 


1476 

2070 

. 2070 

„ 1 476 

1476 

250 1912.  2678 

906 1363 

914 1915 

920. 1 097 

925 190 

936 782 

944 321 5 

946 368 

950 - 321 7 

Proposed  Rules: 

7 3433 

70 3433 

75 3433 

701 1375 

816 1375 

817 1375 

904 51 ,  21 55 

914 1959,  1960 

915 398 

920 822 

931. 3234 

934 „ 1505 

938 399.  1961 


31  CFR 
575 


.2112 


32  CFR 

589 

619 

626..... 

811 ~ 

842 ...... 

884 

953 

2003 

Proposed  Rules: 

286b 

299 - 


.370 
2849 
.3186 
...953 
.1574 
,1732 
...371 
2644 


...401 
.1375 


,..23.  2433 
302 


33  CFR 

3 2134 

100 783 

117 487,635,  1490,  1491 

161 1737 

165 488,783,  1108,  1109, 

2850.  3035,  3036 

401 732 

402 3037 

Proposed  Rules: 

100 1152 

110 ~ - 823 

1 1 7 21 56.  2883 

151...U- ^^ 


402.. 


1962 


34  CFR 

74 -. 

80 

690 

Proposed  Rules: 
361 


1697 

1697 

.1700 

.3382 


,1922 
.1922 


35  CFR 

251 

253 „ 

36  CFR 

7 3419 

228 _ 558 

242 103,  372 

1 152 »58 

1155 — 2851 

1253 2134 

1254 2134 

1280 2134 

Proposed  Rules: 

223 3354.  3375 

261 3354 

1191 2296,2981,  3433 


37  CFR 

5 - 

301. „ 

302 

305 -. 

309 

Proposed  Rules: 
308 


,1924 
.2437 
.2437 
.2437 
2437 

.2732 


36  CFR 

3 1110 

17 3421 

Proposed  Rules: 

4 667,  1229.  2884 

21 1 506 

39  CFR 

111 1111.2598,  3630 

224 7S5 

232... 1112 

601 2137 

Proposed  Rules: 

111 3062 

40  CFR 

22  3752 

35 1492 

52..._ 460,  2852.  3219 

61 1669 

141 636,  1556,  3526 

142 1556,  3526,  3^52 

143 3526 

180 1575,  2439,  2440 

185 S'l-'O 

186 - 2440 

228 1112 

261 643 

271 643.1929 

280 24 

302 643 

Proposed  Rules: 

Ch.  1 2885,  3235 

51 „ 1754 

52 51,463,826,  1754 

85 3746 

86 "•  2480 

125 2814 

141     .._ „ „...3600 


142.. 
180. 
228 
265 

372, 
721., 


..234, 


41  CFR 

301   


..„ 3600 

1153.  1591 
2481,  2886 

2105 

1154 

2733  2889 


.1482 


42  CFR 

410 _ 

411  

Proposed  Rules: 

34 „ ™. 

412 

43  CFR 

4 

3190 

Public  Land  Orders: 
3843  (Revoked  in 

pan  by 

PLO  6830) 

4700 

6403  (AmerxJed 

by  PLO  6826) 

6826 

6827 J& 

6828 

6829 


.2138 
.2138 

.2464 
...568 


.2139 
.2996 


.2443 
...786 


6830 

6631 

Proposed  Rules: 

3160 

3840. 

3850 


...2443, 


3038 
3038 
1492 
2442 
2442 

3524 
3039 

,1965 
..  938 
,,.938 


44  CFR 

64   .  ins  1119,  2853-2857 

65 - .2859,  2860 

67 2861 

Proposed  Rules; 

6"  1593.2892 


46  CFR 

205 

251 


1493 

2634 


46  CFR 

67 960.  2864 

1 46 3334 

580 -    '  «93 

581 — 1  -193 

583 1 493 

566  - 1372 

Proposed  Rules: 

25 829 

26 829 

162 - - 829 

550 - 668 

560 1 966 

572 - 1 966 

580 - 668 

581 668 

47  CFR 

Ch.  !...„ „ 964,  1931 

0     „ 787 

1       787 

15 „ 372 

36 - 26 

61 1500 

73 373,  558.  787-796,  1372 

1737,  1739  3039-3042,  3221 


)V 
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97 
13 

27.  28,  3042 

2157 

15.._    

64 

.._ 1376 

402 

68    _  .._  

402 

73 1377,  1507-1509.  1779, 

1780,2486,3063,3064 
74_ _ 1510 

76 

406 

78 

.  ...  1510 

80.                 

2157 

4aCfH 

25- 

2443 

507 

...  2864 

510 

..  ..  2864 

516       

_376 

519, 

3043 

52a 

.     ...  1 739 

546 -... 

1739 

552 376,  377.  9iR5.  1739 

701 2699 

705 2699 

715 

2699 

752 -.. 

.2699 

753 — 

_ 2699 

Propowd  RuIm: 

27     

1159 

37._ 

_ 1076 

52.  

1 159 

«eCFR 

17^     

.._.  ._197 

17X         ._  ..      .  . 

197 

396 

„.  439 

571 

3222 

661 

926 

1061 

1745 

1103 

1374 

PropoMd  RuiM: 
218- 

3434 

531                  

3441 

571..,._.2487,  3064, 
591 

,  3065,  3235 
...     3236 

1033              

.„.  . 1781 

1039       

1781 

1145 - 

410 

50CFR 

17 797,  1228,  1450- 

1464, 1932 

796 

100 103 

204 377,  2443 


611 

...  364,  492.  645,  73«, 

622 

1575.2700 

-.  .- 662 

638-    — . 

._ 1500 

641 

.- -.558 

642..-    - 

3422 

646  . 

- 2443 

650 

—    .3422 

655- 

- 1745 

658    .-.  . 

..- 2145 

663 -.-645,  736.  2866 

672 492,  1936,2700 

675 30,  384.  492,  2700 

696 377 


1367,  2490-2493 

1379 

- 1606 

1378 

_._ 976 

2895 


17-. 
20.... 
228.. 
301. 
625. 
630 


1159, 


64<) 

2496 

650.., 

651.., 

979 

661  . 

836 

672 

..„ _ 1612   298! 

675.. 

1612,  2961 

LIST  OF  PUBLIC  LAWS 

No<e:  No  public  bills  »vhich 

have  tjecome  law  were 

received  by  the  Otfice  c*  'fie 

Fedefal  Register  tw  mctusicn 

in  today's  List  of  Public 

Laws 

Last  List  January  23,  1991 
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